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OFFICE  OF  PERSONNEL 
MANAGEMENT 


5CFR  Parts  300  and  531 


Delegation  of  Authority  to  Agencies 

agency:  Office  of  Personnel 

NKmagement. 

action:  Final  rule. 

SUMMARY:  The  Office  of  Pei^onnel 
Management  (OPM)  is  issuing  final 
regulations  to  remove  the  requirement 
for  agencies  to  have  delegation 
agreements  in  order  to  approve  certain 
personnel  actions.  All  agencies  will  now 
be  able  to  approve  supenor 
qualifications  appointments,  waivers  of 
time  in  grade  requirements  based  on 
hardship  or  inequity,  and  training 
agreements  within  the  limits  formerly 
Fppcified  m  delegation  agreements. 
EFFECTIVE  DATE:  Oiiobrr  fi  1Q8a 

FOR  FURT><ER  INFORMATION  CONTACT: 

Tracy  E.SpenrfT.  iJo:)  832-ti817, 

SiimSMENTARV  INFORMATION:  In  1979. 

OPM  used  tht:  iuithuniy  grdnled  by  the 
Civil  Sei^ice  Reform  Act  lo  delegate  to 
agencies  authority  to  approve  various 
personnel  actions  thai  previously  had  to 
be  approved  by  OPM,  Some  of  these 
authorities  were  delegated  directly,  but 
others  required  agencies  to  negotiate 
delegation  agreements. 

On  April  21. 1988  (53  FR  13124).  OPM 
issued  proposed  regulations  eliminating 
the  requirement  for  agencies  to  have 
delegation  agreements  in  order  to 
exercise  several  commonly  used 
authorities.  Most  agencies  have  had 
agreements  covering  those  authorities 
for  several  years  and  have  used  the 
authorities  properly.  The  reporting 
requirements  contamed  in  the 
agreements  merely  create  an 
unnecessary  paperwork  burden.  The 
limits  on  agencies'  delegated  authority 
previously  contained  in  delegation 
ngreemenls  will  be  included  in 


applicable  regulations  and  FPM 
instructions  to  ensure  that  extreme  or 
atypical  cases  are  reviewed  and 
approved  by  OPM. 

Comments  on  the  proposed 
regulations  were  received  from  nine 
Federal  agencies  and  one  employee 
organization,  which  all  supported  the 
proposal.  The  employee  organization 
suggested,  however,  that  the  regulations 
provide  appeal  procedures  for 
employees  who  believe  an  agency's 
decision  is  improper.  We  did  not  adopt 
this  suggestion  because  the  authorities 
being  delegated  do  not  involve  the  types 
of  actions  [separation,  furlough,  loss  of 
grade  or  pay)  that  are  subject  to  appeal. 
Rather,  the  authorities  involve  new 
appointments,  promotions,  or 
reassignments.  Candidates  for  new 
appointment  have  no  appeal  rights  smce 
they  can  decline  an  employment  offer 
they  find  unsatisfactory.  Procedures 
used  to  select  employees  for  promotion 
or  reassignment  are  subject  to  grievance 
procedures  (although  nonselection  by 
itself  may  not  usually  be  the  basis  for  a 
complaint).  Employees  who  believe  the 
authorities  to  establish  training 
agreements  or  waive  time  in  grade 
requirements  are  being  improperly 
applied  have  recourse  through  the 
grievance  process. 

Based  on  the  favorable  reaction.  OPM 
is  adopting  the  proposed  delegations,  as 
follows: 

Waiver  of  time  in  grade  requirements 
based  on  undue  hardship  or  inequity  (5 
CFR  300.603).  An  agency  head  or  his  or 
her  designee  (who  may  be  at  any 
organizational  level)  may  waive  time  in 
grade  requirements  to  permit  promotion 
of  no  more  than  three  grades  in  an 
individual  case  that  meets  the 
definitions  of  hardship  or  inequity 
contained  in  the  regulation.  All  waivers 
involving  promotions  or  more  than  three 
grades  must  be  approved  by  OPM. 

Appointments  above  the  minimum 
rate  in  grades  GS-11  and  above  based 
on  the  appointees '  superior 
qualifications  (5  CFR  531.203/b)). 
Agencies  may  establish  salaries  under 
this  regulation  that  do  not  exceed  the 
candidates'  existing  pay  by  more  than 
20  percent.  Rates  exceeding  thai  limit 
must  be  approved  by  OPM. 

Training  agreements.  Agencies  may 
develop  and  implement  plans  under" 
which  intensive  training  is  to  be  used  as 
a  substitute  for  time  in  grade 
requirements,  as  long  as  the  plans  do 


not  permit  consecutive  accelerated 

promotions  of  any  trainees.  Plans 
providing  for  consecutive  accelerated 
promotions  will  continue  to  require 
OPM  approval. 

OPM  is  also  issuing  an  FPM  letter 
delegating  fo  agencies:  (1)  Authority  to 
approve  training  agreements  under 
which  inlensjve  training  may  be 
substituted  for  normal  qualification 
requirements:  and  (2)  authority  to 
approve  payment  of  candidales'  travel 
expenses  for  interx'iews  when  a  position 
at  grade  GS-10  or  above  is  so  unique  m 
terms  of  its  duties,  responsibilities. 
and/or  performance  requirements  that  a 
preemployment  interview  is  necessary 
for  a  final  determination  of  applicants' 
qualifications.  Specific  conditions  for 
use  of  those  authorities  and  additional 
instructions  and  guidance  on  use  of  the 
authorities  delegated  by  these 
regulations  are  set  ouj  in  the  FPM  letter. 

All  actions  taken  under  the  delegated 
authorities  must  be  consistent  with 
instructions  set  out  in  the  regulations 
and  FPM.  with  merit  promotion  policy, 
and  with  other  applicable  laws  and 
requirements.  OPM  will  retain  oversight 
responsibility  and  may  review  agencies' 
use  of  the  delegated  authorities  during 
personnel  management  evaluations. 
OPM  may  suspend  or  withdraw  an 
agency's  or  organization's  delegated 
authority  if  the  organization's  use  of  the 
authority  is  inconsistent  with  merit 
principles  or  if  a  pattern  of  error  or 
misuse  shows  that  the  orgam'zation 
cannot  manage  the  delegated  authority 
successfully. 

E.O  12291,  Federal  Regulation      '^ 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.O,  12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  thai  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulations  affect  only  the 
procedures  used  to  appoint  and  assign 
certain  Federal  employees. 

List  of  Subjects 

5  CFR  Port  300 

Administrative  practice  and 
procedure.  Government  employees. 
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5  CFR  Pa  ft  531 

AdministraUve  practice  and 
procedure.  Government  employees. 
wages. 

Office  of  Persannel  Management. 
Constance  Homer. 
Dirvctnr 

Accordingly,  0PM  is  amending  5  CFR 
Parts  300  and  ^31  as  follnws- 

PART  300— EMPLOYMENT  (GENERAL) 

1.  The  autiiunty  citahun  fur  Part  300  is 
revised  as  set  forth  below,  and  the 
authorities  following  individual  sections 
and  subparts  are  removed: 

Authority:  5  ILSC.  552.  3301.  3302;  E.O. 
10577,  3  CFR  1954^958  Comp..  p.  Zlft 
\%  300.101  through  300.104  hIhu  issued  und^r 
5  use  7201,  7204:  E.O.  11478,  3  CFR  1966- 
1970  Comp.,  p.  B03.:  \  300.104  also  issued 
under  5  U.S.C.  7701  et  seq.:  5  300  30t  also 
issued  under  5  U  S.C  3324.:  5  300.803  also 
issued  under  5  U.S.C.  IIM. 

2.  In  5  300  603,  {a|  introductory  text 
and  paragraph  (a](l)  are  revised,  the 
semicolon  at  the  end  of  (aj(2)  is  removed 
and  a  period  inserted,  the  semicolon  and 
the  word  "or"  at  the  end  of  (al(3)  are 
removed  and  a  period  inserted, 
paragraph  (a)(4i  is  removed,  and  new 
paragraphs  (d)  and  (e)  are  added  to  read 
Jis  follows 

S  300.603     Ex'~ept)ons  to  restnctlons. 

(d)  Section  300.602  of  this  pari  does 
not  prevent  the  advancement  of  an 
employee  when: 

(1)  The  advancement  is  made  under 
the  provisions  of  a  training  agreement 
established  in  accordance  with 
instructions  in  chapter  338  of  the  Federal 
Personnel  Manual.  However,  an  agency 
may  not  make  promotions  of  more  than 
two  grades  in  1  year  solely  on  the  basis 
of  a  training  agreement  or  a  series  of 
traming  agreements,  and  may  not 
approve  training  agreements  that 
provide  for  consecutive  promotions  of 
any  employee  at  rates  exceeding  those 
prescribed  in  section  300.602  of  this  part. 
Training  agreements  that  provide  for 
consecutive  accelerated  promotions 
must  be  approved  by  OPM. 

Id)  Section  300.602  (a)  and  (b)  of  this 
part  doe^  not  prevent  the  advancement 
of  an  erm}loyee  to  a  position  no  more 
than  thfec  grades  above  the  employees 
curren/  grade  when: 

(1 )  The  employee  meets  all  other 
qualification  requirements  for  the 
position:  and 

(2)  The  agency  head  or  his  or  her 
designee  determmea  that  waiver  of  the 
time  In  grade  requirements  Is  needed  to 
avoid  undue  hardship  to  the  agency  or 
inequity  to  the  employee  resulting  from 


an  unavoidable  situation  that  cannot  be 
corrected  through  valid  actions  other 
than  promotion  of  the  particular 
employee.  Each  promotion  authorized 
under  this  paragraph  must  be  approved 
individually  by  the  agency  head  or  his 
or  her  designee. 

(e)  Section  300.602  (a)  and  (b)  does  no! 
prevent  the  advancement  of  an 
employee  in  a  situation  not  covered  by 
p.iragraphs  (a)  through  (d)  of  this  section 
when  OPM  authorizes  the  advancement 
to  avoid  undue  hardship  or  inequity,  in 
an  Individual  case  of  a  meritorious 
nature. 

PART  531— {AMENDED] 

3.  The  authority  citation  for  Part  531  is 
revised  to  read  as  follows,  and  the 
authority  citations  following  any 
subparts  or  sections  are  removed: 

Authority:  5  U  S  C  5115^338.  and  chapter 
54.  Section  531.203  issued  under  5  U.S.C  5333 
and  5334:  Section  531.204  issued  under  5 
i;  S.C.  5034  and  5402;  Section  531.205  issued 
under  5  US.C.  5305  and  5402.  E-0. 11721.  as 
amended.  Section  531.305  issued  under  5 
U.S.C.  5333,  E.0. 11721.  as  amended:  Subpart, 
D  issued  under  5  U.S.C.  5301.  5335.  and  5338/ 
E.0. 11721.  as  amended;  Subpart  C  issued 
iinderSUSC  5336  and  5338.  E.O.  11721.  as 
amended. 

4.  In  §  531.203.  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

jl  531.203    Ottfwral  provMons. 

(b)  Superior  qualifications 
appointments.  (1)  A  "superior 
qualifications  appointment"  means  an 
appointment  to  a  position  in  Grade  11  or 
above  of  the  General  Schedule  made  at 
a  rate  above  the  mirdmura  rate  of  the 
appropriate  grade  under  authority  of 
section  5333  of  title  5.  United  States 
Code,  because  of  the  superior 
qualifications  of  the  candidate.  Prior 
approval  of  OPM  is  required  if  the 
proposed  rate  exceeds  the  candidate's 
existing  pay  by  more  than  20  percent 
(unless  the  position  is  in  the  Library  of 
Congress). 

[VH  Doc  8a-201O2  Filed  9-2-88:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  21  and  25 

I  Docket  No.  NM-30:  Special  Condition  No. 

2S-ANM-20! 

Special  Conditions  Boeing  Model  767 
Series  Airplanes 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 


ACTION:  Final  special  condition. 


suimmary:  This  special  condition  Is 
issued  for  the  installation  of  a 
longitudinal  partition  in  the  cabins  of 
Boeiog^^del  767  airplanes.  This 
installation  is  a  novel  or  unusual  design 
feature  when  compared  to  the  interior 
configurations  envisioned  in  the 
airworthiness  standards  of  Part  25  of  the 
Federal  Aviation  Regulations  (FAR). 
This  special  condition  contains  the 
additional  safety  standards  which  the 
Administrator  finds  necessary  to 
establish  a  level  of  safely  equivalent  to 
that  established  by  the  airworthiness 
standards  of  Part  25. 
EFFECTIve  DATE:  August  23. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Franklin  Titinxsing.  Regulations  Branch, 
ANM-114,  Transport  Airplane 
Directorate.  Aircraft  Ceriification 
Service.  FAA.  17900  Pacific  Highway 
South.  C-68966.  Seattle.  Washington 
98168:  telephone  (206)  431-2121. 

SUPPLEMENTARY  INFORMATION: 

Buck^round 

On  November  3. 1987.  The  Boeing 
Company  applied  for  a  change  to  their 
Type  Certificate  No.  AlNM  for 
installation  of  a  longitudinal  pariition  in 
their  Model  767  series  airplanes  The     . 
Model  767.  which  is  currently  approved 
under  Type  Certificate  No.  AlNM.  is  a 
pressurized,  low-wing,  transport 
category  airplane  powered  bV  two 
turbofan  engines. 

Under  the  provisions  of  S  21.101  of  the 
FAR.  The  Boeing  Company  must  show 
that  the  Model  767,  as  changed, 
continues  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  AlNM.  or  the  applicable 
regulations  in  e^ect  on  the  date  of 
application  for  the  change. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e..  Part  25  as  amended)* do  not  contain 
adequate  or  appropriate  safety 
standards  for  the  Model  767  because  of 
a  novel  or  unusual  design  feature, 
special  conditions  are  prescribed  under 
the  provisions  of  §  21.16  to  establish  a 
level  of  safety  equivalent  to  that 
established  in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  In  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
5  5  1 1 .28  and  11  25)(b).  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.17(a)(2). 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  767  must  comply 
with  the  noise  certification  requirements 
of  Part  36  and  the  engine  emission 
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requirements  of  Special  Federal 
Aviation  Regulations  (SFAR)  27. 

Novel  or  Unusual  Design  Feature 

The  Model  767-300  will  incurporole 
the  installation  of  an  opaque, 
longitudinal  partition  Installed  in  the 
forward  cabin  separating  two  small 
passenger  cabin  sections.  This 
installation  is  considered  to  be  a  novel 
or  unusual  design  feature  when 
compared  to  the  interior  configurations 
envisioned  in  the  airworthiness 
standards  of  Part  25  of  the  FAR. 

The  partition  is  installed  near  the 
centerline  of  the  airplane,  starting  at  a 
lavatory  and  extending  aft  for  five  rows 
of  seats.  The  partition  is  the  full  height 
of  the  cabin,  and  wiU  prevent  passenger 
crossover  from  one  aisle  to  the  other 
throughout  its  length.  Additionally,  there 
will  be  some  obstruction  of  visibility  of 
the  cabin  in  the  vicinity  of  ihe  partition. 

The  767-300  is  currently  approved  for 
a  maximum  capacity  of  290  passengers. 
and  The  Boeing  Company  has  proposed 
a  passenger  capacity  of  235  with  the 
longitudinal  partition  installed.  Of  the 
235  passengers,  less  than  10  percent  (23) 
will  be  seated  in  the  areas  divided  by 
the  longitudinal  partition. 

Due  to  the  novel  or  unusual  design 
feature  associated  with  the  installation 
of  a  longitudinal  partition,  a  special 
condition  is  considered  necessary  to 
provide  a  level  of  safety  equivalent  to 
that  established  by  the  regulations 
incorporated  by  reference  in  .the  type 
certificate.  Although  the  initial 
installation  will  be  in  767-300  series 
airplanes,  the  partition  may  be  installed 
in  any  series  of  the  Model  767.  The 
special  condition  would  therefore  be     i^ 
applicable  to  any  Model  767  series 
airplane  in  which  this  feature  is 
installed. 

Discussion  of  Comments 

Notice  of  Proposed  Special  Condition 
No.  SC-e8-4-NM  for  Ihe  Boeing  Model 
767  series  airplanes  was  published  in 
the  Federal  Register  on  July  11. 1988  (53 
FR  26086),  Seven  commenters  responded 
to  the  notice. 

Two  coramenlers  disagree  with  Ihe 
need  for  special  conditions.  They 
contend  that  the  proposed  special 
condition  does  not  impose  any 
requirements  in  addition  to  those 
already  in  effect.  Furthermore.  Ihey 
contend  that  the  longitudinal  partition  is 
not  novel  or  unique  since  other 
airplanes  have  been  approved  with 
similar  features.  These  commenlers 
believe  the  special  condition  should  be 
withdrawn. 

The  FAA  does  not  concur  that  the 
special  condition  would  not  impose  any 
now  airworthiness  standards.  The 


special  condition  is  intended  to  preserve 
the  presently  required  evacuation 
capability  of  the  airplane,  and  it  may 
result  in  limitations  or  requirements  that 
would  not  otherwise  be  imposed. 

The  FAA  concurs  that  approval  has 
been  granted  in  the  past  for  certain 
olher  interior  features,  such  as  galleys, 
lavatories,  and  closets,  oriented  along 
the  longitudinal  axis  of  the  airplane.  The 
proposed  partition,  however,  is  the 
longest  intenor  feature  with  passenger 
seals  installed  on  bolh  sides. 
Furthermore,  it  is  the  first  significant 
longitudinal  structure  installed  solely  for 
the  purpose  of  separating  p<i»isengers.  in 
this  case,  first  class  passengers  are 
separated  from  business  class 
passengers-  The  FAA  considers  that  the 
current  regulations  do  not  contain 
standards  which  adequately  address 
such  a  cabin  feature. 

Several  commenters  suggest  that  a 
full-scale  evacuation  demonstration 
should  be  conducted  to  ensure  that  the 
intent  of  both  existing  regulations  and 
the  special  condition  is  satisfied. 

A  new.  full-scale  evacuation 
demonstration  would  be  one  means  to 
aid  in  demonstrating  compliance  with 
thie  special  condition:  however,  it  is  not 
necessarily  the  only  means  to  do  so. 
Any  combination  of  analysis  and 
available  test  data  which  shows  that  the 
longitudinal  partition  does  not  have  a 
significant  adverse  effect  on  the 
emergency  evacuation  capability  of  the 
airplane  may  be  used. 

Several  commenters  express  concern 
on  the  impact  of  the  pariition  on 
emergency  lighting,  exit  rating. 
structural  integnty  of  the  partition, 
uniform  exist  distribution,  and  flight 
attendant  direct  view. 

As  part  of  the  normal  certification  of 
an  interior  arrangement  for  an  airplane, 
compliance  with  all  existing 
airworthiness  requirements  must  be 
demonstrated.  The  areas  of  concern 
noted  by  the  commenters  are  all 
addressed  directly  in  the  current 
regulations.  The  impact  of  Ihe  partition 
would  be  assessed  during  the  normal 
ev^ilualion  of  the  total  interior 
arrangement  with  respect  to  these 
regulations.  For  example,  with  respect  to 
emergency  lighting,  the  applicant  will 
have  to  show  that  the  emergency 
lighting  levels  comply  with  §  25.812. 
With  respect  to  flight  attendant  direct 
view,  the  evaluation  will  ensure  that  the 
view  is  consistent  with  the  standards 
established  for  previously  approved 
interior  configurations.  Additionally,  it 
should  be  noted  that  the  Model  767  will 
have  one  fewer  set  of  lateral  class 
dividers  installed  than  it  would  have  if 
the  longitudinal  partition  were  not 


installed.  Xhere  is.  therefore,  no  need  for 
additional  standards  in  those  regard^. 

One  commenter  suggests  eslablishinj; 
limits  on  size  and  location  for 
longitudinal  dividers  of  this  type. 

This  special  condition  was  developed 
for  Ihe  specific  design  which  has  been 
presented  for  approval.  Any  new  design 
in  which  Ih^oration.  size,  or  passenger 
arrangememis  changed  would  require  a 
re-evaluation  and  possibly  the 
development  of  new  special  conditions. 
For  this  reason,  it  is  not  considered 
Rppropnate  or  necessary  to  consider 
^prospective  future  designs  as  part  of  this 

;tion. 

)c  commenter  expresses  concern 
that  ai!Oiiipletely  opaque  partition 
would  prevent  visual  and  verba) 
communic^on  between  persons  on 
opposite  sraes  of  the  partition.  The 
commcnter^uggcsts  that  transparent  or 
retractable  panels  should  be 
incorporated  into  the  partition  to  allow 
for  communication  from  one  side  of  the 
partition  to  the  other.  The  commenter  >^ 
also  believes  that  persons  should  be     / 
able  to  move  from  one  aisle  to  the  othfr 
along  the  length  of  the  seating  area.  This 
commenter  is  also  interested  in  ensunng 
that  emergency  instructions  and     / 
passenger  safety  cards  are  consisttini 
wilh  the  resultant  escape  routes. 

The  FAA  concurs  that  verbal  and 
visual  communication  of  information  is 
important  in  the  event  of  an  emergency 
evacuation.  The  FAA  considers  that  the 
most  significant  communication  is  from 
the  flight  attendant  to  the  passengers. 
This  communication  occurs  primarily  In 
the  vicinity  of  the  functioning  exits  and 
also  in  the  aisles  when  the  attendants 
are  directing  passengers  to  the 
functioning  exits.  The  impact  of  Ihe 
partition  on  this  communication  will 
therefore  be  addressed  in  the  finding  of 
compliance  vinth  the  special  condition. 
As  noted  in  the  preamble  to  the  notice, 
the  partition  will  limit,  to  some  extent, 
the  locations  at  which  persons  in  the 
forward  cabin  can  cross  from  one  aisle 
to  another.  For  the  number  of 
passengers  that  can  be  accommodated 
by  the  interior  arrangement,  it  must  be 
shov>m  that  the  evacuation  capability  of 
Ihe  airplane  is  not  compromised.  As 
proposed  by  the  commenter.  transparent 
or  retractable  panels  may  be  acceptable 
means  of  complying  with  the  special 
cundilion:  however,  other  methods  may 
be  equally  acceptable.  It  is  not  -^ 

appropriate  for  this  special  condition  to 
impose  specific  designs.  Operators  are 
pfesenlly  required  to  provide 
appropriate  passenger  information  cards 
and  other  emergency  instructions  under 
the  provisions  of  Part  121  of  the  F/\R. 
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Therefore,  no  further  standards  are 
needed  in  (hose  regards. 

Finally,  one  commenter  expresses 
concern  that  the  partition  will  place  a 
barrier  between  passengers  and 
available  exits  should  a  fire  occur  on 
one  side  of  the  airplane.  The  commenter 
recommends  that  a  longitudinal 
partition  should  be  a  prohibited  design. 
The  commenter  also  raises  questions 
about  visibility  of  exits,  crews,  and 
emergency  lighting. 

As  noted  previously,  the  partition 
would  preclude  person.s  from  crossing 
from  one  aisle  to  another  at  any  location 
other  than  a  crossaisle  It  should  be 
noted,  however,  that  passengers  in 
single-aisle  airplanes  have  no  other  aisle 
to  which  they  can  cross  over. 
Considering  that  the  Model  787  is 
required  by  existing  regulations  to  have 
a  crossaisle  in  the  immediate  vicinity  of 
each  emergency  exit,  the  portion  of  the 
cabin  on  each  side  of  the  longitudinal 
divider  is  analogous  to  the  cabin  of  a 
single-aisle  airplane  in  that  regard.  In 
both  cases,  the  primary  escape  route  is 
forward  or  aft  along  the  main  aisle  to 
the  emergency  exit.  In  a  single-aisle 
airplane,  this  condition  extends 
throughout  the  entire  cabin,  whereas  it 
would  only  extend  for  less  than  one-half 
of  the  forward  cabin  of  the  Model  767, 
The  inability  of  persons  to  cross  from 
one  aisle  to  another  at  a  location  other 
than  a  crossaisle  would  therefore  not  be 
inconsistent  with  presently  accepted 
standards  for  emergency  egress. 

Compliance  with  existing 
requirements  for  marking  emergency 
exits  will  also  ensure  the  same  degree  of 
passenger  exit  awareness  that  would 
exist  without  the  partition  installed. 
There  is  therefore  no  need  for  additional 
standards  in  that  regard. 

Under  standard  practice,  the  effective 
date  of  this  final  special  condition 
would  be  30  days  afer  publication  in  the 
Federal  Register.  As  the  intended  type 
certification  date  for  the  installation  of 
the  longitudinal  partition  in  a  Boeing  767 
airplane  is  late  August  1988.  the  FAA 
Tinds  that  good  cause  exists  to  make  this 
special  condition  effective  upon 
Issuance. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
series  of  airplanes.  It  is  not  a  rule  of 
general  applicability  and  it  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane- 
List  of  Subjects  in  14  CFR  Paris  21  and 
25 

Air  transportation.  Airci^fl.  Aviation 
safely.  Safety. 


The  authority  citation  for  this  special 
condition  is  as  follows: 

Aulhorily:  49  U  S  C  1344.  134a(c|.  1352. 
13M(a|.  1355.  1421  through  1431,  150Z 
18Sl|b|(2|:  42  LI  S.C  1857f-ia  4321  et  seq.; 
E.O  11514:  49  U  S  C.  106(g|  (Rev.  Pub.  L  97- 
449.  January  12. 1983|. 

The  Special  Condition 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  fallowing  special  condition  is  issued 
as  part  of  the  type  certification  basis  for 
the  Boeing  Model  787  series  airplanes 
with  longitudinal  partitions  installed: 

In  addition  to  applicable  Part  25 
requirements,  the  applicant  must  show  that 
the  longitudinal  partition  does  not  have  a 
Significant  adverse  effect  on  emergency 
evacuation  of  the  airplane.  Evaluation  of  the 
installation  must  specifically  consider  the 
degree  to  which  the  partition  creates  a 
physical  obstniction  to  inovement,  or  impairs 
the  ability  of  occupants  to  visually  identify 
and  evaluate  the  availability  of  exits  and 
escape  paths, 

htsued  In  Washington,  DC  on  August  23. 
1988. 

M.C,  Beard. 

Director.  Aircraft  Certification  Service. 
ire  Doc  8ft-20112  Filed  »-2-«t  8:45  am] 

BUJMO  coot  4S1S-U-II 


14  CFR  Part  71 

I  Airspace  Docliet  No  a7-AWA-49l 

Establishment  of  Airport  Radar 
Service  Areas;  Washington  and 
Wisconsin;  Correction 

AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule:  correction. 

summary:  This  action  corrects  the 

description  of  the  Green  Bay  Austin 

Struubel  Field.  Wl.  Airport  Radar 

Service  Area  (ARSA).  There  was  an 

Inadvertent  error  in  the  coordinates  for 

the  airport  reference  point  in  the  final 

rule  as  published. 

EFFECTIVE  date:  0901  u.t c,  October  3 

1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Udmson.  .Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW  .  Washington,  DC  20591; 
telephone:  (2021  207-fl_>M 

SUPPLEMENTARY  INFOnMATION: 
History 

Federal  Register  Document  68-11938, 

published  May  '7. 1988.  established 
ARSA's  at  Green  Bay,  Wl,  and  one  other 
location  (S3  FR  19740),  There  was  an 


inadvertent  error  in  the  coordinates  for 
the  airport  reference  point  for  the  Green 
Bay,  Wl.  AKSA,  This  action  corrects 
that  error. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current,  it,  therefore — (1)  is  not  a  "majqr 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule '  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  Febniary  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  Is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiJIty  Act, 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Airport  radar  service 
areas 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Federal  Register 
Document  88-11938,  as  published  in  the 
Federal  Register  on  May  27,  1S88,  (53  FR 

iq'-IO)  IS  currerted  as  follows 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  1.14S|a|  1354|a|,  151ft 
ExecuUve  Order  10SS4:  49  U.SC.  106(g| 
(Revised  Pub.  L  97-449,  (anuary  12. 1983):  14 
CFR  WtS. 

9  71.501    lAnWKledl 

2.  Section  71.501  is  amended  as 
follows: 

Grsen  Bay  Austin  Straubel  Field,  Wl  (New) 
That  airspace  extending  upward  from  the 
surface  to  and  including  4.700  feet  MSL 
within  a  S-mile  radius  of  the  Green  Bay 
Austin  Straubel  Field  |lat.  44'29  17-N.,  long. 
a8*07'39*  W  ):  and  that  airspace  extending 
upward  from  1.9tlO  feel  MSL  to  and  including 
4.700  feet  MSL  within  a  10-mile  radius  of  the 
airport. 

Issued  in  Washington.  DC.  on  August  25, 
1988. 

Sbelomo  Wugaller. 
.Acting  Manager.  .Airspace-Rules  and 
.Aen<nauttcal Information  Division. 
(FT!  Doc.  88-201 10  Fileil  9-2-88:  8:45  am) 
■UJJNO  COOC  4tt».1S-IS 
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14  CFR  Parts  71  and  73         > 

I  Airspace  Oocliet  No  S7-AWP-32I 

Establishment  and  Alteration  of 
Restricted  Areas,  Yuma,  AZ 

AGENCY:  Federal  Avintion 
Administration  (FAA).  DOT, 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes 
Restricted  Area  R-2309  located  near 
Yuma,  AZ.  R-2309  provides  airspace  to 
contain  a  tethered  aerostat  balloon 
which  is  to  be  deployed  from  ground 
level  to  15  000  feet  mean  sea  level 
(MSL).  The  descriptions  of  Restricted 
Areas  R-2307  and  R-2308A  are  amended 
slightly  to  accommodate  the 
establishment  of  R-2309.  Part  71  is  also 
amended  to  reflect  R-2309  in  the 
Continental  Control  Area. 
EFFECTIVE  DATE:  u  t.c  ,  October  20, 
I'iftfl 

FOR  FURTHER  INFORMATION  CONTACT 

Paul  Gallant,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW„  Washington,  DC  20591; 
telephone:  (202)  287-9253, 
SUPPtEMENTARY  INFORMATION: 

History 

On  March  21, 1988,  the  FAA  proposed 
to  amend  Parts  71  and  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  71 
and  73)  to  establish  Restricted  Area  R- 
2309  (53  FR  9124),  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  The  Aircraft 
Owners  and  Pilots  Association 
recommended,  however,  that  R-2309  be 
depicted  on  aeronautical  charts  prior  to 
balloon  deployment  and  that  the  tether 
line  be  marked  with  strobe  lights.  The 
area  will  be  depicted  on  aercnautical 
charts  concurrent  with  balloon 
deployment.  Since  the  balloon  is  to  be 
contained  within  a  restricted  area, 
strobe  lights  are  not  required  under 
Section  101.11.  Except  for  editorial 
changes,  these  amendments  are  the 
same  as  those  proposed  in  the  notice. 
Sections  71.151  and  73.23  of  Parts  71  and 
73  of  the  Federal  Aviation  Regulations 
were  republished  in  Handbook  7400.6D 
dated  January  4.  1988 

The  Rule 

These  amendments  to  Parts  71  and  73 
of  the  Federal  Aviation  Regulations' 
establish  Restricted  Area  R-2309  near 
Yuma,  AZ,  to  provide  airspace  to 
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contain  a  tethered  aerostat  balloon 
operated  by  the  U,S,  Customs  Service 
The  aerostat  system  provides  radar 
surveillance  for  the  detection  of  low 
altitude  aircraft  attempting  to  penetrate 
the  area.  The  establishment  of  R-2309 
also  requires  minor  amendments  to  the 
descriptions  of  Restricted  Areas  R-2307 
and  R-230aA.  In  addition,  the 
Continental  Control  Area  is  amended  to 
include  R-2309. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent'and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — 11|  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrapt  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  naviation.  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Parts  71  and 
73 

Aviation  safety.  Restricted  areas  and 
continental  control  area. 

Adoption  of  the  Amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Parts  71  and  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
Parts  71  and  73)  are  amended,  as 
follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  II  SC.  1348(a|.  1354(a),  1510: 
Executive  Order  10854; 49  U.SC.  106(g) 
*.  (Revised  Pub.  L  97-449,  January  12, 1983):  14 
CFR  11.89. 

!  71,151    (Amended] 

2.  §71.151  is  amended  as  follows: 
R-Z309  Yunu,  AZ  jN'ewj 

PART  73— SPECIAL  USE  AIRSPACE 

3.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.SC.  1348(a),  1354(a).  1510. 
1522:  Executive  Order  10854;  49  U.SC.  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983):  14 
CFR  11.89, 


§73.23    I  Amended  I 

4  §  73.23  IS  amended  as  follows. 
R-23a9  Yuma.  AZ  (New) 

Boundunes.  A  circular  area  1  ^  nautical 
miles  in  a  radius  centered  at  lal.  33*00*58"  N  . 
long.  1I4"14'31"  W 

Designated  altitudes.  Surface  to  15,000  Icel 
MSL 

Time  uf  designation.  Continuous. 

Controlling  agency.  FAA.  Los  Angeles 
ARTCC. 

Using  agency  United  Stales  Customs 
Service. 

R-23a7  Yuma.  AZ  |Amended| 

By  adding  to  the  end  of  Ihe  boundary 
description  ",  excluding  R-2309  " 

R-23a8A  Yuma,  AZ  |Ainended| 

By  adding  to  the  end  of  the  boundary 
descripiion  ",  excluding  R-2309" 

Issued  in  Washington,  DC,  on  August  26, 
1988. 

Shelomo  Wugalter, 
Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 
(FR  Doc.  88-20111  Filed  9-2-188:  8:45  am) 
BtLUNQ  CODE  4ai0-13-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  161.  250.  and  284 

ItJocket  No  RM87-5-000:  Order  No.  4971 

Inquiry  into  Alleged  Anticompetitive 
Practices  Related  to  Marketing 
Affiliates  of  Interstate  Pipelines; 
Correction 

August  30. 1988. 

agency:  Federal  Eneigy  Regulatory 

Commission. 

ACTION:  Final  rule;  technical  correction 

notice. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission,  on  June  1. 1988. 
issued  a  final  rule  (Order  No.  497)  in 
Docket  No.  RM87-5-000.  53  FR  22.139 
dune  14, 1988).  The  rule  established 
standards  of  conduct  and  reporting 
requirements  intended  to  prevent 
preferential  treatment  of  an  affiliated 
marketer  by  an  interstate  pipeline  in  the 
provision  of  transportation  service.  This 
notice  makes  technical  corrections  to 
the  FERC  Form  No.  592  that  was 
attached  to  the  issued  copy  of  Ihe  final 
rule. 

EFFECTIVE  DATE:  .i^ugusl  30.  1988 
FOR  FURTHER  INFORMATION  CONTACT: 

Brooks  Carter,  Office  of  f*ipeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission,  825  North 


*v 
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Capitol  Slreet  NE..  Washington.  DC 
2012B.  (202)357-8844. 
SUPPLEMENTARY  INFOMMTION:  In 

.idiiition  to  puhUshing  this  Jucument  in 
'V:f'.  Federal  Repsler.  the  Commission 
..isn  prnvi.lf's  -ill  interested  persons  an 
opportunity  to  inspecr  or  copy  fhe 
contents  of  this  document  and  the 
complete  text  of  revised  FERC  Form  No. 
592  during  normal  business  hours  in 
Room  1000  at  the  Conunisaton's 
^ieadquarters.  825  North  Capitol  Street 
NF-.  Washmgmn,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS^.  an  electronic  buUelio 
board  service,  provides  access  to  the 
text  of  formal  documents  issued  by  the 
Commission-  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a  moden 
by  diahng  12t)2|  357-6997.  To  access 
CIPS.  set  your  communications  software 
to  use  300.  1200  or  2400  baud,  fall 
duplex,  no  parity.  8  data  bits,  and  1  stop 
bit.  The  full  text  of  this  notice  and  the 
complete  text  of  revised  Form  592  will 
be  available  on  CIPS  for  10  days  from 
the  date  of  issuance. 

The  following  technical  corrections 
have  been  made  to  FERC  Form  No.  592. 

1.  The  introductory  paragraph  in 
Section  IV  ■'When  to  Submit"  has  been 
revised  to  be  cnnststent  with 
§  250,16fd)(l)  of  the  regulations 
promulgated  in  Order  No.  497.  The  new 
paragraph  re<id3  as  follows. 

The  infonoahon  required  to  be  Bted  as 
tanff  provtatons  and  the  dau  relating  to 
affiliate  transporidiion  requests  foi  which 
transpurtation  has  commenced  thirty  |30) 
days  or  more  previously,  which  have  bpm 
denied,  or  which  have  been  prntfan:^  more 
than  »ix  months,  must  be  filed  mitiatly  with 
the  Commission  by  September  12, 19S8. 
Thereafter  data  other  than  transportation 
request  tog  ddU  mu«t  lie  filed  quarterly  until 
December  "iX.  1389,  tf  any  changes  occur. 

2-  A  filing  schedule  by  Schedule/ 
Record  ID  has  been  inserted  as  the  last 
paragraph  in  Section  fV  "When  to 
Submit".  The  schedule  is  as  follows; 
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3.  A  new  Gt-npra!  Instruction  2(BI  has 
been  added  to  state  that  "NA"  should  be 
entered  wtrerever  a  chai^ctep  item  ts 
inapplirable  The  other  instructions 
have  been  reletlered  accordingly 

4.  Previous  General  Instruction  2(D) 
has  tiewi  revised  to  be  consistent  with 
Record  04,  le.  all  rates  and/or 
reservation  fees  shoold  be  reported  in 
cents  per  MMbtu  as  fixed  decimal 
numbers,  format  f(10.2). 

5.  A  new  General  Instruction  7fDl  has 
been  added  to  specify  the  slate  code  to 
be  used  in  the  form. 

8.  Schedule  XI.  Record  02  has  been 
modified  as  follows: 

a.  The  record  heading  has  been 
changed  from  "The  Transportation 
Service  Data  Record"  to  "The 
Transportation  Request  Record." 

b  The  character  positions  for  Hems  7 
and  8.  "Position  in  Queue"  and  'Total 
Number  of  Requests  m  Queue",  have 
been  revised  to  allow  five  digits  for  each 
entry. 

Item  7  will  now  occupy  character 
positions  28-32  and  Item  8  will  occupy 
positions  33-37.  Chamcter  Positions  for 
items  in  the  remainder  of  the  record 
have  been  revised  accordingly. 

c.  The  character  positions  for  hem  32. 
"Area  Code"  (for  the  producing  area). 
and  Item  33.  "Ultimate  End  User 
Location"  (FTPS  state  code),  have  been 
expanded  to  allow  up  to  ten  entries  for 
each  item.  If  more  than  ten  codes  are 
required  for  either  item,  use  a  footnote 
Character  positions  178-195  contain  the 
producing  area  codes  and  positions  196- 
215  contain  Ihe  end  user  location  codes 

7.  Schedule  XI.  Record  03  has  been 
modiRed  as  follows: 

a  The  record  heading  has  been 
changed  from  The  Receipt/Delivery 
Point  Request/Contract  Record"  to  'The 
Receipt/Delivery  Point  Record." 

b.  The  items  formerly  numbered  35 
thru  37  and  39  thru  41.  />..— "Maximum 
Deliverabihty  at  Receipt  Point", 
"Maximum  Contract  Rate  at  Receipt 
Point".  'Minimum  Contract  Rate  at 
Receipt  Point".  "Maximum 
Deliverabihty  at  Delivery  Point". 

"Maximum  Contract  Rate  at  Delivery 


Point",  and    Minimum  Contract  Rale  at 
Delivery  Point",  have  been  deleled  since 
they  were  not  included  as  reporting 
requirements  in  the  regulatory  text  of 
Order  No  4S»7. 

c.  The  method  for  reporting  receipt 
and  delivery  points  has  been  revised  to 
collect  a  lisl  of  receipt  points  and  a  list 
of  delivery  points  associated  withrav 
spedfic  transportation  request  as    V 
opposed  to  specific  paths  of  receipt/ 
delivery  points.  Record  03  is  filed  with 
Record  02  to  lisl  requested  receipt  and 
delivery  points. 

8.  Schedule  XI,  Record  04  has  been 
modified  as  follows: 

a.31ie  record  betiding  has  been 
changed  from  The  Receipt/Delivery 
Point  Operational  Data  Record  "  to  "The 
Delj^ery  Point  Operalional  Data 
Record." 

b  Data  element  No.  34  "Receipt  Point 
ID"  hat  been  deleted  fsee  rV(c).  suprol 
The  character  positions  for  items  in  the 
remainder  of  the  record  have  been 
revised  accordingly 

S.  Data  items  have  been  renumbered 
in  FERC  Form  No.  592  and  the  General 
Instructions  have  been  modified  to  be 
consistent  with  certain  provisions  of 
Order  No.  493-A,  ec .  acceptability  of 
filing  on  IB-track  magnetic  tape 
cartridge,  and  the  formatting  of  data 
filed  on  diskette  exactly  as  specified  for 
magnetic  tape  filings. 
Lois  D.  CnheU. 
Acting  Secretary. 

|FR  Doc  m-imi?  Piled  9-2-«:  MS  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admirtistration 

21  CFR  Pan  175 

IDoclietNo.  82F-OI6il 

Indirect  Food  Additives;  Adhesives 
and  Components  of  Coatings. 
Tectinlcal  Amendment 

AOENCV:  Food  and  Drug  Administration. 
ACTION:  Rnal  rule. 

SUMMiMV:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  an 
error  in  I  175,300(b)(3Mxxxiii)  (21  CFR 
175.300(b)(3)(xxxiii))  that  was 
inadvertently  introduced  into  that 
regulation  in  1984.  At  thai  lime.  FOA 
amended  Ihe  food  additive  regulations 
to  provide  for  the  safe  use  of  castor  oil. 
sulfated,  sodium  salt  as  a  miscellaneous 
material  in  resinous  and  polymeric 
coalings  for  food  contact  use  (49  FR 
13138;  April  3, 1984)  The  CAS  Reg.  No. 
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for  sulfated  castor  oil  was  inadvertently 
listed  in  the  regulation  rather  than  the 
CAS  Reg.  No.  for  castor  oil,  sulfated, 
sodium  salt.  This  document  corrects  that 
error. 

OATIS:  Effective  September  6, 1988; 
wriliin  obiections  by  October  B.  1988. 
ADDRESS  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT. 
Gillian  Roberl-Baldo.  Center  for  Food 
Safety  and  Applied  Nulnlion  (HFF-335). 
Food  and  Drug  Administration.  200  C  St. 
SW  ,  Washington.  DC  20204,  202-472- 
5690, 

SUPPLEMENTARY  INFORMATION   In  a 
notice  published  in  the  Federal  Register 
of  April  3, 1984  (49  FR  13138),  FT)A 
published  a  final  rule  which  amended  21 
CFR  175,300(b)|3)(xxxiii)  by  listing  Ihe 
use  of  castor  oil.  sulfated,  sodium  salt  as 
a  miscellaneous  material  in  resinous 
and  polymeric  coatjngs  for  food-contact 
use.  However,  the  i^ulation 
inadvertently  listed  the  CAS  Reg.  No.  for 
sulfated  castor  oil  instead  of  the  CAS 
Reg.  No,  for  castor  oil,  sulfated,  sodium 
salt.  The  agcncv  is.  therefore,  amending 
21  CFR  175,800(b)(3)(xxxiii)  to  correct 
Ihe  "CAS  Reg.  No.  8002-33-3"  given  for 
"Castor  oil,  sulfated,  sodium  salt"  to 
read  "CAS  Reg  No  68187-76-8," 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  or  before  October  6, 1988  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  Ihe 
regulation  to  which  objection  is  made 
and  the  grounds  for  Ibe  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  stale. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  Ihe  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  lo  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 


between  9  am,  and  4  p,m..  Monday 
through  Friday. 

Lisl  of  Subjects  in  2]  CFR  Part  175 

Adhesives,  Food  additives.  Food 
packaging. 

Therefore,  under  Ihe  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  lo  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Food  Safety  and  Applied 
Nutrition.  Part  175  is  amended  as 
follows- 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authonly  cilation  (or  21  CFR 
Pari  175  continues  to  read  as  follows: 

Authority:  Sees.  201(sl.  409.  72  Slat.  1784- 
1768  as  amended  (21  U.S.C.  321(sl.  348):  21 
CFR  510  and  581. 

{175.300    lAmendedl 

2.  Section  1 75.300  iJes/nousonrf 
polymeric  coatings  is  amended  in 
paragraph  (b)(3)(xxxiii)  in  the  entry  for 
the  miscellaneous  material.  "Castor  oil. 
sulfated,  sodium  salt"  by  revising  "(CAS 
Reg.  No.  8002-33-3) "  to  read  "(CAS  Reg. 
No.  68187-76-8)"'. 

Dated:  August  26,  1988. 
Richaid  |.  Rook, 

Acting  Directcr.  Center  for  Food  Safety  and 
Applied  Nutrition. 

|FR  Doc.  88-20140  Filed  S-2-8B;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  ol  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Parts  200.  203.  204.  213.  220. 
221,222.  234,  235,  and  240 

IDockel  No.  R-SS-1410.  FR-24341 
Single  Family  Mortgage  Instruments 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner.  HUD. 
action:  Final  rule. 

SUMMARY:  This  rule  will  permit  a  change 
in  present  HL'D  practice  concerning  Ihe 
use  of  mortgage  forms  in  HUD  single 
family  mortgage  insurance  programs. 
Under  this  change,  HUD  will  no  longer 
be  required  to  approve  complete 
mortgage  forms  for  use  in  each 
jurisdiction.  Instead,  HUD  may  require 
each  n^ortgage  lo  use  HUD-approved 
uniform  language  reflecting  current  HUD 
policies,  along  with  language  required 


by  particular  jurisdictions  or  programs, 
in  mortgages  which  must  be  enforceable 
in  the  jurisdiction  where  the  property  is 
located.  The-effect  of  this  rule  will  be  to 
permit  local  jurisdictions  more  freely  to 
incorporate  standard  local  requirements 
into  mortgage  forms  used  for  HUD- 
insured  mortgages. 

DATES:  Effedtive  Dote:  Under  section 
7(o)(3)  of  the  I^parlment  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535|o|(3)).  this  final  rule  cannot  become 
effective  until  after  the  first  period  of  30 
calendar  days  of  continuous  session  of 
Congress  which  occurs  after  the  dale  of 
the  rule's  publication.  HUD  will  publish 
a  notice  of  the  effective  date  of  Ihis  rule 
following  expiration  of  the  30-ses5ion- 
day  wailing  period.  Whether  or  not  Ihe 
statutory  waiting  period  has  expired, 
this  rule  will  not  become  effective  until 
HUD's  sepaTMc  notice  is  published 
announcing  a  spVcific  effcrlive  dale. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  A.  Martin,  Director,  Office  of 
Insured  Single  Family  Housing, 
Department  of  Housing  and  Urban 
Development,  451  71h  Street  SW„ 
Washington,  DC  20410,  (202)  755-3046 
(This  is  not  a  loll-free  number). 

SUPPLEMENTARY  INFORMATION:  Current 
HUD/FHA  regulations  require  an 
insured  single  family  mortgage  lo  be  on 
a  form  approved  by  Ihe  Commissioner 
for  use  in  the  jurisdiction  in  which  the 
property  covered  by  Ihe  mortgage  is 
situated.  This  requirement  dates  f.'om 
the  1930's  when  the  FHA  was  in  the 
forefront  of  developing  modem 
residential  lending  practices.  The  FHA 
developed  mortgage  and  note  forms  for 
each  state  which  ensured  that 
mortgagees  would  use  instruments 
compatible  with  program  requirements 
and  good  mortgage  banking  practices. 
The  forms  also  refiected  local  law  and 
practice,  and  there  was  some  uniformity 
among  the  forms.  The  FHA  mortgage 
and  note  forms  have  been  produced  and 
distributed  up  to  the  present  at  no  cost 
to  the  mortgagees. 

Later,  the  Veterans  Administration 
(VA)  developed  its  separate  note  and 
mortgage  forms  for  use  with  V.^ 
programs.  Use  of  approved  forms  was 
optional.  VA  made  the  forms  available 
to  its  program  participants.  Recently,  the 
Va  concluded  that  it  was  no  longer 
necessary  for  that  agency  to  provide 
mortgage  forms  for  each  jurisdiction. 
This  conclusion  was  based  on  the  fact 
that  VA  regulations  specify  certain 
required  and  prohibited  mortgage 
provisions.  The  VA  regulations  also 
provide  that  mortgage  instruments  for 
any  VA  guaranteed  or:insured  mortgage 
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are  "amended  and  supplemented  '  tu 
conform  to  the  regulations. 

In  the  early  1970"s.  the  Federal 
Nubonal  Mortgage  Association/Federal 
Home  Loan  Mortgage  Corporation 
[FNMA/FlfLVIC]  forms  were  developed 
for  use  with  those  entities'  programs. 
The  FNMA/FHLMC  forms  consist  in 
large  part  of  so-called  "uniform 
covenants"  which  reflect  (he 
increasingly  national  nature  of  mortgage 
lending  with  so-called  "non-oniform 
covenants"  refler'ing  the  law  and 
prac'ice  in  a  particuiar  state  The  forms 
c.irry  out  specific  policies  of  those 
<-<rganizat)ons  on  such  matters  as  doe- 
on-sdle  ciduses.  but  they  generalty 
represent  ^  ctmsenaus  of  views  on  th* 
kind  of  provisions  '.o  be  included  m  a 
mndem  wpil  drafted  mortgage.  There 
dre  mafor  similar  ties  rn  approach 
between  the  h'NMA/FHLMC  "uniform 
covenants  "  and  'tie  corresponding 
provisions  m  a  reprpsenla^ive  FHA 
mortgage  The  F\NL-\/FHL.MC 
'incuments  indicate  the  feasibility  of  a 
r  i'p.inal  approach  to  most  common 
moi'tjage  provisions.  While  FNMA/ 
KHLMC  prescnbe  the  specific  language 
nnd  format  for  documents,  they  do  not 
distribute  documents  free  of  charge  but 
rely  on  the  mortgage  banking  community 
'o  arrange  for  actual  production  of  the 
d'ji":uTTif  nts- 

Hl'D  has  examined  the  approaches  of 
FNMA'FHLMC  and  VA.  and  has  found 
rr.prft  ir.  portions  of  their  approaches. 
Nor.f-  of  these  organizations  find  it 
necessary  to  cunirol  the  printing  and 
distribution  o!  mortgage  instrjments- 
Hl'D  hrfs  rilso  permitted  morlgag'^es  and 
forms  companies  to  engage  m  pnvate 
printing  and  disinbution  although  many 
mortgagees  have  preferred  lo  obtam  the 
forms  from  HUD  free  of  char«p  After 
cirefui  study.  HUD  was  attracted  lo  the 

-.ir:rep!  of  a  unilorm  approach  for 
pr(,'Visions  whicti  need  not  vary  by 
locahty  In  adiiirion.  HUD  was  attracted 
to  'he  approach  of  having  the 
mortgagees  print  their  own  forms 

Thus,  HUD  IS  changing  the  regulations 
to  permit  a  new  .^pproach  for  its  single- 
f-im'.!y  morigaae  insurance  programs 
which  preserves  the  advantages  of  the 
FNMA 'FHLMC  and  VA  approaches  and 
avoids  some  of  their  drawbacks.  The 
new  approach  is  described  m  detail  in  a 
Notice  of  ProDo'ved  Policy  pubbshed  at 
53  FR  25434.  [iilv  *i.  19aB  If  HUD  adopts 
the  new  appruaLh.  the  Department 
woiiJi  not  print  or  distribute  mortgage 
fnrms.  and  w  jjld  not  approve  complete 
morig  ige  forms  for  each  junsdiclion. 
Instead  HVD  v>.Quid  require  each 
mortgagee  tu  use  HUD-approved 
"uniform  covenants"  which  reOed 
current  HL'D  policies. 


This  final  rule  pennits  HUD  to 
continue  indeTmitely  with  its  current 
approach  to  mortgage  forms.  However. 
the  Department  currently  expects  that 
after  the  rule  takes  effect,  the 
Department  will  issue  a  final  notice, 
based  on  the  Notice  of  Proposed  Policy 
and  any  public  comment,  which  adopts 
the  new  approach  and  ends  HUD 
production  of  single  family  mortgage 
forms.  This  rule  is  being  pubUahed  in 
advance  of  the  final  notice  so  (hat  the 
rule  can  take  effect  during  198fi  in 
accordance  with  procedural 
requirements  of  section  7j|o)(3]  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(oK3ll. 
(See  discuasion  under  "Effeclive  Date.") 

This  final  rule  amends  S  203.17  by 
including  a  definition  of  the  term 
"mortgage"  in  subsection  (a]tl)  which  is 
based  on  a  portion  of  the  statutory 
definition  in  section  201(a)  of  the 
National  Housing  Act.  fThe  remainder 
of  the  defmilion.  concerning  the 
requirement  for  fee  simple  title  or  a 
leasehold  meeting  certam  requirements, 
already  appears  at  $203.37.)  Subsection 
(aj(2)  of  the  section  provides  that  the 
mortgage  shall  be  in  a  form  meeting  the 
requirements  of  the  Federal  Housing 
Commissioner.  The  subsection  permits 
the  Commissioner  to  prescnbe  a 
complete  mortgage  form.  For  each  case 
in  which  the  Commissioner  does  not 
prescribe  a  complete  form,  subsection 
(a)(2)  specifically  authorizes  the 
Commissioner  to  prescribe  uniform 
covenants  for  mortgage  forms,  as  well 
as  other  language  or  the  substance  of 
language  necessary  for  non-imiform 
covenants  for  use  in  particular 
jurisdictions  or  for  certain  mortgage 
insurance  programs,  hi  addition. 
subsection  (a)(2)  provides  that  the 
mortgage  shall  contain  any  additional 
provisions  necessary  for  the  mortgage  to 
be  a  valid  and  enforceable  secured  debt 
under  the  laws  of  the  relevant 
jurisdiction.  Provisions  concerning 
property  standards ^nd  disbursement  of 
funds  contained  in  the  existing 
5  203.171a)  have  been  moTed  into  new 
paragraphs  (e)  and  (f).  since  they  cover 
subjects  distinct  from  the  required  form 
of  the  mortgage. 

Similar  amendments  based  on  the 
amendments  to  $  203.17  have  been  made 
to  §5  213  507.  220.101.  221.5.  234-25, 
235.22  and  240  16 

Because  the  term  "mortgage"  is  now 
defined  at  §  203.17(31(1).  \  203.251(d)  has 
been  amended  lo  reference  the  new 
subsection  as  containing  the  definition 
of  the  term  "mortgage." 

Conforming  amendments  have  been 
made  to  H  200.163.  203.43c.  203.43h. 


203.431.  203.44.  204.251.  213.501,  213.530. 
234.1.  and  234.70. 

The  Department  is  also  deleting  an 
obsolete  requirement  that  a  mortgage  on 
a  condominium  unit  must  incorporate  a 
regulatory  agreement.  This  requirement 
appears  in  §S  221.80(11(51,  221.65(kl,  ' 
222.10(d)  and  235^el.  and  is  related  to 
provisions  in  H221.60(l)(31.  221,65(il. 
Z22-10(c)  and  23S^(dl  which  permit 
liUD  to  require  a  regulatory  agreement 
applicable  to  a  condominium 
association  and  its  members.  These 
provisions  correspond  to  former 
requirements  of  the  Department's 
principal  mortgage  insurance  program 
for  condominium  units  under  Part  234. 

Prior  to  amendment  on  September  8. 
1087.  52  FR  33807.  i  234.26(e)  specifically 
authorized  the  Secretary  to  require  a 
regulatory  agreement  in  a  provision 
similar  to  55  221.60(11(3).  221.65(il. 
222.1CHC)  and  235.20ld).  AH  specific 
reference  to  a  regulatory  agreement  has 
now  been  deleted  from  Subpart  A  of 
Part  234,  and  the  Department  does  not 
require  a  regulatory  agreement  as  a 
condition  of  mortgage  insurance  for 
condoaiinium  units  under  Part  234. 
Although  Part  234  did  not  coatato  an 
equivalent  of  55  221.60(0(5).  221.651k), 
222  10(d)  or  235.20(e),  an  equivalent 
provision  appeared  in  the  handbook  for 
the  S  234  program  (HUU  Handbook 
4265.1,  paragraph  4-2).  The  handbook 
provision  is  not  enforced  because 
regulaiory  agreements  are  no  longer 
required,  as  reflected  in  the  recent 
amendment  of  Part  234. 

Regulatory  agreements  are  also  no 
longer  required  for  condominium  units 
under  Part  221.  222  and  235.  There  is 
therefore  no  purpose  to  the  requirements 
in  §§221.60(ll(5|.  221.65(k),  22^10(dl  and 
235.20(e)  that  mortgages  refer  to 
regulatory  agreements  and  the 
Department  is  deleting  the  provisions. 

Procedural  Requirements.  This  rule 
permits  a  revision  of  HUDs  internal 
practices  and  procedures  for  prescribing 
the  contents  of  mortgage  forms  to  be 
used  for  its  single  family  mortgage 
insurance  programs  This  revision  bv 
itself  will  not  have  any  effect  on  the 
substantive  nghts  of  the  mortgagor  or 
mortgagee,  becausethe  substantive 
content  of  the  mortgage  is  no) 
determined  by  its  manner  of  pro<luction. 
HUD  will  continue  to  prescnhf  the 
substance  of  each  mortgaap.  Whether  or 
not  HUD  approves  complete  mortgage 
forms.  It  will  still  prescnbe  much  of  the 
actual  lansuage  to  be  u.sed  in  forms.  A 
mortgage  produced  by  a  mortgagee 
under  thia  rule  would  differ  in  form  from 
the  current  approved  form  for  the 
jurisdiction  i  including  any 
supplementary  tnstr\icUons  for  form 
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modifications  contained  in  current 
handbook  and  mortgagee  letters). 
However,  the  important  substantive 
obligations  of  murtgagor  and  mortgagee- 
would  not  change 

In  the  past,  HUD  has  used  its 
prescribed  mortgage  forms  as  a  means 
for  ensuring  compliance  with  validly 
adopted  substantive  requirements,  not 
as  an  independent  means  for  imposing 
substantive  requirements  on  mortgagors 
or  morigagees.  In  tbe  future.  HUD  will 
apply  its  mortgage  forms  procedure  in 
the  same  manner.  Becau.se  there  is 
significant  variation  in  language  among 
current  HUD-approved  mortgage  forms 
for  different  lunsdtctions.  a  change  tu 
uniform  covenants  for  most  substantive 
matters  necessarily  would  result  in 
some  language  change  from  the  current 
HUD  mortgage  in  each  jurisdiction.  We 
do  not  view  these  changes  aa 
substantive  changes  in  policy.  However. 
HUD  has  invited  public  commcat  on 
proposed  new  mortgage  language 
through  the  Notice  of  ProposedA'olicy 
previously  mentioned,  to  ensure  that 
any  mortgage  language  changes  which 
might  be  adopted  after  this  rule  is 
effective  have  been  thoroughly 
reviewed.  Changes  will  not  be  put  into 
effect  until  any  public  comments  have 
been  thoroughly  considered. 

The  deletion  of  certain  current  rule 
provisions  requiring  a  mortgage  to 
incorporate  a  condominium  regulatof^ 
agreement  will  remove  provisions  wish 
are  obsolete  and  not  currently  enforced, 
and  conform  the  various  miscellaneous 
references  to  condominiums  in  other 
parts  to  the  principal  condominium 
regulations  in  Part  234. 

As  a  matter  of  policy,  the  Depariment 
submits  most  of  its  rulemaking  to  public 
comment,  either  before  or  after  the 
effectiveness  o'  the  action.  However, 
because  of  the  lack  of  substantive  effect 
of  this  rule  alone,  and  the  notice  and 
comment  period  already  provided  with 
the  Notice  of  Proposed  Policy,  the 
Secretary  has  determined  that  separate 
advance  notice  and  public  comment 
procedures  for  this  rule  are  unnecessary. 

This  rule  would  not  constitute  a 
"major  rule"  as  that  term  is  defined  in 
section  (b)  of  the  Executive  Order  on 
Federal  Regulation  issued  by  the 
President  on  February  17. 1961.  Analysus' 
of  the  rule  indicates  that  it  does  not  {\J 
have  an  annual  effect  on  the  economy  of 
SlOO  million  or  more:  (2)  cause  a  major 
increase  in  cost  or  prices  for  consumers, 
individual  industries.  Federal,  state  or 
local  government  agencies,  or 
geographic  regions:  or  (3)  have  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  Slates  based 


enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  export 
markets. 

This  rule  is  exempt  from  the 
requirements  of  the  National 
Environmental  Policy  Act  under  24  CFR 
50.20(k). 

Under  5  U.S.C.  B05(b)  (the  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  smafi  entities. 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  25, 1988 
153  FT?  13854|  pursuant  lo  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

The  mortgage  insurance  programs 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  the  following  numbers 
are  cg*^red  by  this  rule:  14.105. 14.108. 
14.113.  14  117.  14.118,  14,120.  14.122, 
14.124.  14.125. 14.126. 14.127. 14.128. 
14.129. 14.130,  14.132. 14133. 14.134. 
14  135. 14.137, 14.138. 14139. 14.151. 
14.166. 

list  of  Subjects 

.?4  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims.  E^ual  employment 
opportunity.  Fair  housing.  Housing 
standards.  Loan  programs:  Housing  and 
Community  development.  Mortgage 
insurance.  Organization  and  functions 
(government  agencies).  Reporting  and 
recordkeeping  requirements.  Minimum 
property  standards,  and  Incorporation 
by  reference. 

24  CFR  Part  203 

Home  improvement.  Loan  programs. 
Housing  and  community  development, 
Mortgage  insurance.  Reporting  and 
recordkeeping.  Urban  renewal. 

24  CFR  Part  204 

Mortgage  Insurance. 
24  CFR  Part  213 

Mortgage  Insurance,  Cooperatives. 

24  CFR  Part  220 

Home  improvements.  Loan 
programs — Housing  and  community 
development.  Mortgage  insurance, 
Reporting  and  recordkeeping 
requirements.  Urban  renewal 

24  CFR  Part  221 

Low  and  moderate  income  housing. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  222 

Condominiums,  Military  personnel. 
Mortgage  insurance. 


24  CFR  Part  234 

Condominiums.  Mortgage  insurance. 
Homeowners  hip.  Projects.  Units. 

24  CFR  Part  235 

Cooperatives.  Grant  programs — 
Housing  and  community  development, 
Low  and  moderate  income  housing. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  240 

Mortgage  insurance.  Fee  title 
purchase. 

Accordingly.  HUD  is  amending  24 
CFR  Parts  20a  203.  204.  213.  220.  221. 
222.  234.  235  and  240  as  follows; 

PART  200— INTRODUCTION 

1.  The  authority  citation  for  Part  200 
continues  to  read  as  follows: 

Authority:  Titles  I  and  11  of  the  NaUonal 
Housing  Act  (12  U.S-C-  1701-171Sr— 181;  sec. 
7(d),  Department  of  Housing  and  Urban 
Development  Act  (42  U  S.C  3535(dl) 

2.  Section  200.163  is  amended  by 
revising  paragraphs  (b)(5)(iii)  and  (d)(1) 
to  read  as  follows: 

§  200.183    Direct  eftdorsement 


(b)  •   *   ' 

(5)  *  •  ' 

(iii)  A  certified  copy  of  the  mortgage 
and  note  executed  upon  forms  which 
meet  the  requirements  of  the  Secretary. 

Id)-   •   • 

(1)  That  the  mortgage  is  executed  on  a 
form  which  meets  the  requirements  of 
the  Secretary. 


PART  203— MUTUAL  MORTGAGE 
INSURANCE  AND  REHABILITATION 
LOANS 

3.  The  authority  citation  for  Part  203 
continues  lo  read  as  follows: 

Authority:  Sees.  203.  211.  Naiional  Housing 
Act  (12  U.SC  1709,  inSb).  sec.  7[d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U-SC  3535(d)).  In 
addition,  Sjjt#5rt  C  is  also  issued  under  sec 
230,  NatiorJpHoiising  Act  (12  U  SC.  1715u|- 


ddition,  ^^t^rt  C  is  a 
4.Sec(io/203.17is 


IS  amended  by 
revising  paragraph  fa)  and  adding  new 
paragraphs  {e|  and  Ifl  to  read  as  follows: 

§  203.17    Mortgage  provielont. 

(a)  Mortgage  form.  (1)  The  term 
"mortgage"  as  used  in  this  part,  except 
§  203.43c.  means  a  first  lien  as  is 
commonly  given  to  secure  advances  on. 
or  the  unpaid  purchase  price  of.  real 
estate  under  the  laws  of  the  jurisdiction 
where  the  property  is  located,  and  may 
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refer  both  to  a  security  instrument 
creating  a  lien,  whether  called  a 
"mortgaRe."  "deed  of  trust.  "  "security 
deed"  or  another  term  used  in  a 
particular  jurisdiction,  as  well  as  the 
credit  instrument,  or  note,  secured 
thereby. 

(21(i)  The  mortgage  shall  be  in  a  form 
meeting  the  requirements  of  the 
Commissioner.  The  Commissioner  may 
prescribe  complete  mortgage 
instruments.  For  each  case  in  which  the 
Commissioner  does  not  prescribe 
■complete  mortgage  instruments,  the 
Commissioner  (A}  shall  require  specific 
language  in  the  mortgage  which  shall  be 
uniform  for  every  mortgage,  and  (B)  may 
disc  prescribe  the  language  or  substance 
of  additional  provisions  for  all 
mortgages  as  well  as  the  language  or 
substance  of  additional  provisions  for 
use  only  in  particular  jurisdictions  or  for 
particular  programs,  (n)  Each  mortgage 
shall  also  contian  any  provisions 
necessary  to  create  a  valid  and 
enforceable  secured  debt  under  the  laws 
of  the  )unsdiction  in  which  the  property 
IS  located. 

(e)  Property  Standards.  The  mortgage 
must  be  a  first  lien  upon  the  property 
that  conforms  with  property  standards 
prescnbed  by  the  Commissioner 

(f)  Disbursement.  The  entire  principal 
dmount  of  the  mortgage  must  have  been 
disbursed  to  the  mortgagor  or  to  his  or 
her  creditors  for  his  or  her  account  and 
with  his  or  her  consent, 

5  Paragraphs  lb]  introductory  text 
and  |b|(ll  of  \  203.43c  are  revised  to 
read  as  follows- 

§  203.43c    Ellgfblltty  of  mortgaget  knvorvlng 
a  dwelling  untt  in  a  cooperative  housing 
development 

(t^)  As  used  in  connection  with  the 
insurance  of  mortgages  under  this 
section  and  §  203,437  of  this  part:  fl)  The 
term  "morlgaRe"  shall  mean  a  first  lien 
given  to  secure  a  loan  made  to  finance 
th^-  unpaid  purchase  pnce  of  a 
C^jfporate  Certificate  together  with  the 
applicable  Occupancy  Certificate  of  a 
cooperative  ownership  housing 
corporation  in  which  the  permanent 
occupancy  of  the  dwelling  units  is 
restricted  to  members  of  such 
corporation,  and  may  refer  both  to  a 
security  instrument  creating  a  lien, 
whether  called  a  'mortgage,"  "deed  of 
trust."  "secunty  deed'  or  another  term 
used  in  a  particular  jurisdiction,  as  well 
as  the  credit  instrument,  or  note,  secured 
thereby. 

6.  Paragraph  (c)  of  \  203.43h  is  revised 
to  read  as  follows: 


5  203  43h    Ellgibtllry  of  mortgages  on 
Indian  land  insured  pursuant  to  section  246 
of  the  Nattonal  Housing  Act 

(c)  .Approval  of  /ease  and  mortgage. 
The  lease  must  be  on  a  form  prescribed 
by  HUD. 

The  mortgage  must  be  on  a  form       | 
which  meets  the  requirements  ot         I 
§ 203.17(a)(2).  Before  HUD  will  insure  * 
any  inortgdge  under  this  section,  the 
mortgagee  must  demonstrate  thai  the 
Bureau  of  Indian  Affairs.  U.S. 
Department  of  Intenor.  has  approved 
both  the  lease  and  mortgage. 

7.  The  last  sentence  in  paragraph  (b) 
of  §  203. 43i  IS  revised  to  read  as  follows: 

§  203.434     Eligibility  of  mortgage  on 
Hawaiian  Home  t^nds  Insured  pursuant  to 
section  247  of  ttte  National  Housing  Act 

(b)  '  '   *  The  first  hen  requirement 
contained  in  $  203.17  also  does  not  apply 
to  mortgages  insured  pursuant  to  section 
247  of  the  National  Housing  Act 

8.  The  first  sentence  of  paragraph  fh) 

of  §  203,44  is  revised  to  read  as  follows: 

§  203.44    Eligibility  of  open-efKJ  advances. 

(h)  A  mortgagee  may  amend  or  modify 
any  mortgage  meeting  the  requirements 
of  5  203.17(a)(2i  by  adding  such 
provisions  as  it  deems  necessary  for  the 
purposes  of  making  open-end  advances, 
by  any  rider  or  modification  agreement 
which  is  valid  and  enforceable  in  the 
Hinsdiction  in  which  the  property 
covered  by  the  mortgage  is  located, 
provided  such  rider  or  modification 
agreement  retains  in  the  mortgagee  the 
right  to  approve  or  disapprove 
additional  advances  on  such  terms  and 
conditions  as  the  mortgagee  may 
prescribe.  *  '   ' 

9.  Paragraph  (d)  of  $  203.251  is  revised 
to  read  as  follows: 

S  203.251     Deflntttons. 


(d)  "Mortgage"  is  defined  at 
5  203.17(a)(1). 


PART  204— COINSURANCE 

10  The  authonty  citation  for  Part  204 
continues  to  read  as  follows: 

Authority:  Sees.  244  and  211.  National 
Housing  Act  (12  U.S  C  1715z-0  and  1715b); 
sec  7tdl,  Departmeni  of  Housing  and  Urban 
Development  Act  (42  U  S.C.  3533(d)). 

11.  Paragraph  (d)  of  S  204.251  is 
revised  to  read  as  follows: 


§204.251     Definitions. 

(d)  "Mortgage"  is  defined  at 
S  203.17(a)(1)  of  this  chapter. 


PART  213— COOPERATIVE  HOUSING 
MORTGAGE  INSURANCE 

12.  The  authonty  citation  for  Part  213 
continues  to  read  as  follows: 

Aulbority;  Sees.  211,  213.  Ndltonal  Housing 
Act  [12  U  S.C.  1715b.  1715el;  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  US  C.  3535(^)). 

13.  Paragraph  (b)  of  $  213.501  is 
amended  by  adding  the  following 
sentence  to  the  end  of  that  paragraph: 

§213.501    Defmmons. 


(b) '   •   • 

The  term  "mortgage"  is  further 
defined  a(  $  203.17(a|(l)  of  this  chapter. 

14.  Section  213.507  is  revised  to  read 
as  follows: 

§213.507    Form,  Den.  ' 

(a)  Mortgage  form.  The  mortgage  shall 
be  in  a  form  meeting  the  requirements  of 
the  Commissioner.  The  Commissioner 
may  prescribe  complete  mortgage 
instruments.  For  each  case  in  which  the 
Commissioner  does  not  prescribe 
complete  mortgage  instruments,  the 
Commissioner  shall  require  specific 
language  in  the  mortgage  which  shall  be 
uniform  for  every  mortgage,  and  may 
also  prescribe  the  language  or  substance 
of  additional  provisions  for  all 
mortgages  as  welt  as  the  language  or 
substance  of  additional  provisions  for 
use  only  in  particular  jurisdictions  or  for 
particular  programs.  Each  mortgage 
shall  also  contain  any  provisions 
necessary  to  create  a  valid  and 
enforceable  secured  debt  under  the  laws 
of  the  jurisdiction  in  which  the  property 
is  located.  The  mortgage  shall  be 
executed  by  a  mortgagor  who  meets  the 
qualifications  set  forth  in  this  part. 

(b)  Property  standards.  The  mortgage 
must  be  a  first  lien  upon  the  property 
that  conforms  with  property  standards 
prescribed  by  the  Commissioner. 

(c)  Disbursement  The  entire  principal 
amount  of  the  mortgage  must  have  been 
disbursed  to  the  mortgagor  or  to  his  or 
her  creditors  for  his  or  her  account  and 
with  his  or  her  consent. 

15.  The  first  sentence  of  paragraph  (h) 
of  \  213,530  is  revised  to  read  as  follows: 

§213.530    EltgibUtty  of  open  end  advances. 

(h)  A  mortgagee  may  amend  or  modify 
any  mortgage  meeting  the  requirements 
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of  §  213.507(a)  of  this  chapter  by  adding 
such  provisions  as  it  deems  necessarj- 
fur  the  purposes  of  mailing  open  end 
advances,  by  any  nder  or  modification 
agreement  which  is  valid  and 
enforceable  in  the  jurisdiction  in  which 
the  property  covered  by  the  mortgage  is 
located,  provided  such  rider  or 
modification  agreement  retains  in  the 
mortgagee  the  right  to  approve  or 
disapprove  additional  advances  on  such 
terms  and  conditions  as  the  mortgagee 
may  prescribe.  '   '   " 

PART  220— MORTGAGE  INSURANCE 
AND  INSURED  IMPROVEMENT  LOANS 
FOR  URBAN  RENEWAL  AND 
CONCENTRATED  DEVELOPMENT 
AREAS 

fS.  The  authority  citation  for  Part  220 
continues  to  read  as  follows: 

Authority:  Sees.  207,  211.  220,  National 
Housing  Act  (12  use.  1713. 17i5b.  1715k|; 
sec-  7(d).  Department  of  Housing  and  Urban 
Development  Act  (42U.S.C  3535(d)). 

17.  In  §  220.101,  paragraph  (a)  is 
revised  and  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

§  220.101     Mortgage  provisions. 

(a)  The  lender  shall  present  fur 
insurance  a  note  and  security 
instrument  in  a  form  meeting  the 
requirements  of  the  Commissioner  The 
Commissioner  may  prescribe  a  complete 
note  and  security  instrument.  For  each 
case  in  which  the  Commissioner  does 
not  prescribe  a  complete  note  and 
security  instrument,  the  Commissioner 
shall  require  specific  language  in  the 
note  and  security  instrument  which  shall 
be  uniform  for  every  note  and  security 
instrument,  and  may  also  descirbe  the 
language  or  substance  of  additional 
provisions  for  alt  notes  and  security 
instruments  as  well  as  the  language  or 
substance  of  additional  provisions  for 
use  only  in  particular  jurisdictions  or  for 
particular  programs.  Each  note  and 
security  instrument  shall  also  contain 
any  additional  provisions  necessary  to 
create  a  valid  and  enforceable  secure. 
debt  under  the  laws  of  the  jurisdiction  in 
which  the  property  is  located. 


(d)  Prior  to  emtorsement.  the  entire 
principal  amomfl  of  the  loan  shall  have 
been  disbursed  to  the  borrower  or  to  his 
or  her  creditors  for  his  or  her  account 
and  with  his  or  her  consent. 

PART  221— LOW  COST  AND 
MODERATE  INCOME  MORTGAGE 
INSURANCE 

18  The  authority  citation  for  Pari  221 
continues  to  read  as  follows: 


.^ulbority:  Seat  211,  221,  National  Housing 
Ad  IIZ  U  S.C.  1715b.  1715/1  sec,  7|dl, 
DepHrlment  of  Huiisinft  and  Ur^an 
Deveiopmeot  Act  (42  U.S.C.  353S(d)l. 

19.  Section  221.5  is  revised  to  read  as 
follows: 

§221.5    Mortgage  form. 

(a)  The  term    mortgage"  as  used  in 
this  Subpart  A  has  the  same  meaning  as 
in  §  203.17(a)(  1 )  of  this  chapter. 

(b)  The  mortgage  shall  be  in  a  form 
meeting  the  requirements  of  the. 
Commissioner.  The  Commissioner  may 
prescribe  complete  mortgage 
instruments.  For  each  case  in  which  the 
Commissioner  does  not  prescribe 
complete  mortgage  instruments,  shall 
require  specific  language  In  the 
mortgage  which  shall  be  uniform  for 
every  mortgage,  and  may  also  describe 
the  language  or  substance  of  additional 
provisions  for  use  only  in  particular 
jurisdictions  or  for  particular  programs. 
F-ach  mortgage  shall  also  contain  any 
provisions  necessan,'  to  create  a  valid 
and  enforceable  secured  debt  under  the 
laws  of  the  jurisdiction  in  which  the 
property  is  located. 

(c)  The  mortgage  must  be  a  first  lien 
upon  the  property  that  conforms  with 
property  standards  prescribed  by  the 
Commissioner. 

20.  In  section  221.60,  paragraph  (1M5) 
is  revised  to  read  as  follows: 

§  221.60    Eligibility  requirements  tor  low 
Income  homeowners. 

(1)'   •   * 

(5)  Mortgage  covenaiH  concerning 
common  expenses  and  assessments.  The 
mortgage  presented  for  insurance  shall 
contain  a  covenant  by  the  mortgagor  to 
pa^'  the  allocated  share  of  the  common 
expenses  or  assessments  and  charges  by 
the  Association  of  Owners  as  provided 
in  the  Plan  of  Apartment  Ownership. 

21.  In  section  221,65.  paragraph  (k)  is 
revised  to  read  as  follows: 

§  221.65     Eligtblltty  requirements  for  low 
and  moderate  income  purctiaser  of  family 
unit  In  condominium. 

|k)  Payment  of  common  expenses.The 
mortgage  presented  for  insurance  shall 
contain  a  covenant  by  the  mortgagor  to 
pay  the  allocated  share  of  the  common 
expenses  or  assessments  and  charges  by 
the  Association  of  Owners  as  provided 
.  in  the  Plan  of  Apartment  Ownership. 

22.  The  authority  citation  for  Part  222 
continues  to  read  as  follows: 

Authority:  Sees.  211.  222,  Nalional  Housing 
Act  (12  U.S.C  1715b.  I7l5m);  sec.  7(dl. 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3S3S(d)) 


23.  In  Section  222.10.  paragraph  (d)  is 
revised  to  read  as  follows: 

§  222.10    Requirements  for  family  unit  in 
condominiuffl. 


jdj  Mortgage  covenant  concerning 
common  expenses  and  assessments.  The 
mortgage  shall  contain  a  covenant  by 
the  mortgagor  to  pay  the  allocated  share 
of  the  common  expenses  or  assessments 
and  charges  by  the  Association  of 
Owners  as  provided  in  the  Plan  of 
Apartment  Owmership. 


PART  234— CONDOMINIUM 
OWNERSHIP  MORTGAGE  INSURANCE 

2-1-  The  authority  citation  fur  Part  J3-i 
is  revised  to  read  as  follows: 

Authority:  Sees.  211.  234.  National  Housing 
Act  (12  U.S.C.  1715b.  1715y);  sec.  7{d]. 
Department  of  Housing  and  Urban 
Development  Ad  (42 U.SC.  353S(dl), 

25.  Paragraph  (d)  of  §  234.1  is  revised 
to  read  as  follows; 

§  234.1    Dermttions  used  In  this  subpart 

(d)  "Mortgage"  means  a  first  hen 
covering  a  fee  interest  or  eligible 
leasehold  interest,  in  a  one-family  unit 
in  a  mullifamily  project,  together  with 
an  undivided  interest  in  the  common 
area.s  and  facilities  serving  the  project, 
and  such  restricted  common  areas  and 
facilities  as  may  be  designated,  and  may 
refer  both  to  a  security  instrument 
creating  a  lien,  whether  called  a 
■mortgage."'  "deed  of  trust."  "security 
deed"  or  other  term  common  in  a 
junsdiction.  as  well  as  the  credit 
instrument,  or  note,  secured  thereby. 

26.  Section  234.25  is  amended  by 
revising  paragraph  (a)  and  adding  new 
paragraphs  (d)  and  (e)  as  follows: 

§  234.25    Mortgage  provisions. 

(a)  Mortgage  form.  The  mortgage  shall 
be  in  a  form  meeting  the  requirements  of 
the  Commissioner.  The  Commissioner 
may  prescribe  complete  mortgage 
in.struments.  For  each  case  in  which  the 
Commissioner  does  not  prescribe 
complete  mortgage  instruments,  the 
Commissioner  shall  require  specific 
language  in  the  mortgage  which  shall  be 
uniform  for  every  mortgage,  and  may 
also  prescribe  the  language  or  substance 
of  additional  pro^nsions  for  all 
mortg.iges  as  well  as  the  language  or 
substance  of  additional  provisions  for 
use  only  in  a  particular  jurisdiction  or 
for  particular  programs,  ^ich  mortgage 
shall  also  contain  any  provisions 
necessary  to  create  a  valid  and 
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enforceable  secured  debt  under  the  laws 
of  the  jurisdiction  in  which  the  property 
IS  located. 


(d)  Property  standards.  The  mortgage 
must  be  a  first  lien  upon  property  that 
conforms  with  property  standards 
prescribed  by  the  Commissioner 

fe|  Disbursement  The  entire  principal 
amount  of  the  mortgage  must  have  been 
disbursed  to  the  mortgagor  or  to  his 
creditors  for  his  account  and  with  his 
consent. 

27.  The  first  sentence  of  paragraph  (h) 
nf  \  234  70  IS  revised  to  read  as  follows: 

!)  234.70    Eliglbirtty  of  open-«nd 


(hi  A  mortgagee  may  amend  or  modify 
any  mortgage  form  meeting  the 
requirements  of  9  234.25(a)  by  adding 
such  provisions  as  it  deems  necessary 
for  the  purposes  of  making  open-end 
advances,  by  any  nder  or  modification 
agreement  which  is  valid  and 
enforceable  in  the  jurisdiction  in  which 
the  property  is  located,  provided  such 
nder  or  modification  agreement  retains 
in  the  mortgagee  the  right  to  approve  or 
disapprove  additional  advances  on  such 
terms  and  conditions  aa  the  mortgagee 
may  prescribe.  '  '  ' 

PART  235— MORTGAGE  INSURANCE 
AND  ASSISTANCE  PAYMENTS  FOR 
HOME  OWNERSHIP  AND  PROJECT 
REHABILITATION 

28.  The  authority  citation  for  Part  235 
contmues  to  read  as  follows: 

Authority:  Sees.  211.  235.  National  Housing 
Act  (12  U  S.C  1715b.  ITlSz):  sec  7(dl. 
Depariment  of  Housing  and  Urban 
Development  Act  |42  U.S.C.  3535{dl). 

29.  Section  235.20  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

§  235.20    Requirements  for  family  unrt  In 
condominium. 

(e)  Mortgage  covenant  concerning 
common  expenses  and  assessments.  The 
mortgage  shall  contain  a  covenant  by 
the  mortgagor  to  pay  the  allocated  share 
of  the  common  expenses  or  assessments 
and  charges  by  the  Association  of 
Owners  as  provided  m  the  Plan  of 
Apartment  Ownership. 

30.  Section  235. 22  is  amended  by 
revising  paragraph  (a)  and  adding  new 
paragraphs  (e)  and  (f)  to  read  as  follows: 

§  235.22    llortgag«  provisions. 

(a)  Mortgage  form.  (1)  The  term 
mortgage"  as  used  in  this  part  has  the 
samp  meaning  as  defined  in  either 
§203.l7[a)[lJ  of  this  chapter. 


S  203.43c(b|(l  I  of  this  chapter,  or 
S  234.1(dJ  of  this  chapter,  as  applicable, 
and  may  refer  both  to  a  security 
instrument  creating  a  lien,  whether 
called  a  "mortgage,"  "deed  of  trusts." 
"security  deed"  or  other  term  common 
in  a  iurisdictinn,  as  well  as  the  credit 
instrument,  or  note,  secured  thereby. 
(2)  The  mortgage  shall  be  in  a  form 
meeting  the  requirements  of  the 
Commissioner.  For  each  case  in  which 
the  Commissioner  does  not  prescribe 
complete  mortgage  instruments,  the 
Commissioner  shall  require  specific 
language  in  the  mortgage  which  shall  be 
uniform  for  every  mortgage,  and  may 
also  prescribe  the  language  or  substance 
of  additional  provisions  for  all 
mortgages  as  well  as  the  language  or 
substance  of  additional  provisions  for 
use  only  in  particular  juriisdictions  or  for 
particular  programs.  Eafch  mortgage 
shall  also  contain  any  provisions 
necessary  to  create  a  valid  and 
enforceable  secured  debt  under  the  laws 
of  the  jurisdiction  in  which  the  property 
is  located. 

(e)  Property  standards.  The  mortgage 
must  be  a  first  lien  upon  the  property 
that  conforms  with  property  standards 
prescribed  by  the  Commissioner. 

(fl  Disbursement.  The  entire  principal 
amount  of  the  mortgage  must  have  been 
disbursed  to  the  mortgagor  or  to  his  or 
her  creditors  for  his  or  her  account  and 
with  his  or  her  consent. 

PART  240— MORTGAGE  INSURANCE 
ON  LOANS  FOR  FEE  TITLE  PURCHASE 

31.  The  authority  citation  for  Part  240 
coniinues  to  read  as  follows: 

Authority:  Sees.  211.  240.  National  Housing 
Act  (12  use  t7i5b,  17i5z-5t:  sec.  7{d). 
Department  of  Housing  and  ijrban 
Development  Act  (42  US.C.  3535(d)). 

32.  Paragraph  (a)  of  9  240-16  is  revised 
and  new  paragraphs  (d)  and  (ft)  are 
added  to  read  as  follows:        • 

$  240.16    Mortgage  provisions. 

(a)  Mortgage  form.  [1]  The  term 
"mortgage"  as  used  in  this  part  means  a 
lien  as  is  commonly  given  to  secure 
advances  on.  or  the  unpaid  purchase 
price  of,  real  estate  under  the  laws  of 
the  jurisdiction  where  the  property  is 
located,  and  may  refer  both  to  a  security 
instrument  creating  a  lien,  whether 
called  a  "mnrtgagp,"  "deed  of  trust," 
"security  deed"  or  other  term  common 
in  a  junsdiction.  as  well  aa  the  credit 
instrument,  or  note,  secured  thereby. 

(2)  The  mortgage  shall  be  in  a  form 
meeting  the  requirements  of  the 
Commissioner.  For  each  case  in  which 
the  Commissioner  does  not  prescribe 
complete  mortgage  instruments,  the 


^ T 

Commissioner  shall  require- specify  i 

language  in  the  mortgage  which  shaTTbe 
uniform  for  every  mortgage,  and  may 
also  prescribe  the  language  or  substance 
of  additional  provisions  for  all 
mortgages  as  well  as  the  language  or         "^ 
substance  of  additional  provisions  for      \ 
use  only  in  particular  jurisdictions  or  for   \ 
particular  programs.  Each  mortgage  , 

shall  also  contain  any  provisions 
necessary  to  create  a  vahd  and 
enforceable  secured  debt  under  the  laws 
of,  the  jurisdiction  in  which  the  property 
Is  located. 

(d)  Lien  status.  The  mortgage  shall  be 
a  f^rst  lien  upon  the  fee  simple  title  and 
a  first  or  second  lien  upon  the  leasehold. 

(e)  DisbursemenL  The  entire  principal 
amount  of  the  mortgage  must  have  been 
disbursed  to  the  mortgagor  or  to  his  or 
her  creditors  for  his  or  her  account  and 
with  his  or  her  consent. 

Dated:  luly  27,  1988. 
fames  E.  Scboenberger, 

Ct^nervl  Deputy  Assistant  Secretary  for 
Housing  Federal  Housing  Commissioner. 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

(T.D.  82171 

Certain  Cash  or  Deferred 
Arrangements  Under  Employee  Plans 

AGENCY:  Ir.ttirnal  Revenue  Service, 
Treasury. 

action:  Correction  to  final  rule. 

summary:  This  document  contains 
corrections  to  the  Federal  Register 

publication  on  Monday.  August  8. 1988. 
beginning  at  53  FR  29658  of  the  final 
regulations  which  were  the  subject  of 
Treasury  Decision  8217.  T  D.  8217 
relates  to  certain  cash  or  deferred 
arrangements  under  employee  plans. 

DATES:  These  provisions  are  effective 
for  plan  years  which  begin  alter 
December  31. 1979. 

FOR  FUfTTHER  INFORMATION  CONTACT 

William  D  Gibbs  of  the  Employee 
Benefits  and  Exempt  Organizations 
Division.  Office  of  the  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue.  NW..  Washington, 
DC  20224  (Attention:  CC:LR:T)  (202-377- 
9372)  (not  a  toll-free  number). 
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SUPPt^MENTARV  INFORMATION: 

Background 

On  August  8. 1968.  final  regulations 
relating  to  certain  cash  or  deferred 
arrangements  under  employee  plans 
were  published  in  the  Federal  Register 
(53  FR  29658)  The  amendments  were 
made  to  conform  to  changes  in  the    g 
applicable  tax  law  made  by  the  Revenue 
Act  of  1978 

Need  for  Correction 

As  published,  the  final  regulations 
contain  typographical  errors  which  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Correction  of  Pubticatioo 

Accordingly,  the  publication  of  the 
Treasury  Decision  (T.D.  8217).  which 
was  the  subject  of  FR  Doc.  88-17720  (53 
FR  29658).  is  corrected  as  follows: 

Paragraph  1.  On  page  29668.  column  2. 
S  1.401(kl-l  (d)(2)(ii)(B)12).  which  reads. 
"[2]  Purchase  (excluding  mortgage 
payments)  of  a  principal  residence  of 
the  employee;  or"  is  removed  and  the 
language  "{2)  Purchase  (excluding 
mortgage  payments)  of  a  principal 
residence  for  the  employee:  or"  is  added 
in  its  place. 

Paragraph  2.  On  page  29673.  column  1. 
5  1.401(k)-l  (hl(3|(ii).  the  third  line  of 
(ii).  which  reads.  "pre-ERISA  money 
purchase  plan,  plan"  is  removed  and  the 
language  "pre-ERISA  money  purchase 
pension  plan,  plan"  is  added  in  its  place. 
Dale  D.  Gooda, 

Chief.  Technical  Section.  Legislation  and 
Rei:ii!ations  Division. 
[FR  Doc  88^20148  Filed  9-Z-«8;  8:45  oml 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  199 

IDoD  Regulation  6010.B-R.  Amdt  No   14) 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Per  Diem  Based  Payment  Mettiod  for 
Mental  Health  Services  In  Psychiatric 
Hospitals  and  Units 

agency:  Office  of  the  Secretary',  DoD. 
action:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
comprehensive  CHAMPUS  regulation. 
32  CFR  Part  199  (DoD  6010.&-R)  to 
est;iblish  a  new  method  of  paying  for 
mental  health  care  in  psychiatric 
hospitals  and  units.  Rather  than 
continuing  to  pay  billed  charges  the  new 
method  pays  each  hospital  a 
prospectively  determined  rate  for  each 
day  of  hospital  care  provided.  For 


hospitals  with  sufficient  CHAMPUS 
caseload,  the  rales  will  be  based  on 
each  hospital's  own  charges  to 
CHAMPUS.  For  hospitals  with 
Cli\MPUS  caseloads  loo  low  to 
determine  statistically  valid  hospital- 
specific  rates,  the  rates  will  be  based  on 
average  CHAMPUS  charges  in  the 
region.  Rates  are  revenue  neutral  for 
fiscal  year  1988  with  respect  to 
CHAMPUS  payments  lo  psychiatric 
hospitals. 

EPFECTtVE  date:  This  final  rule  is 
effective  for  all  inpatient  hospital 
admissions  in  psychiatric  hospitals  and 
exempt  units  occurring  6n  or  after 
January  1, 1989. 

ADDRESSES:  Office  of  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS).  Office  of 
Program  Development,  Aurora.  CO 
80045-6900. 

For  copies  of  the  Federal  Register 
containing  this  notice,  contact  the 
Superintendent  of  Documents.  US. 
Government  Printing  Office. 
Washington.  DC  20402.  (202)  783-3238. 

The  charge  for  the  Federal  Register  is 
$1.50  for  each  issue  payable  by  check  or 
money  order  lo  the  Superintendent  of 
Documrnts. 
FOR  FURTHER  INFORMATION  CONTACT: 

Stan  Regpnsberg.  Office  of  Program 

Development.  OCHAMPUS.  telephone 

(303)  361^M)05  or  Stephen  Knight.  Health 

Program  Management,  telephone  (202) 

897-8975. 

SUPPLEMENTARY  INFORMATION: 

I.  Synopsis 

Beginning  last  October.  CHAMPUS 
stopped  purchasing  most  hospital  care 
on  the  basis  of  paying  whatever  was  i 
billed.  At  that  time,  most  CHAMPUS 
medical  and  surgical  hospital  care 
began  to  be  paid  on  a  prospective  basis 
under  a  DRG  system.  This  action  was 
taken  to  begin  some  prudent  restraint  of 
CHAMPUS'  staggering  cost  growth  by 
adopting  a  payment  system  that  creates 
incentives  for  cost-effectiveness.  This 
DRG  system  is  being  further  expanded 
for  fiscal  year  1989,  Mental  health 
services  in  psychiatric  specially 
hospitals  and  units,  however,  are  widely 
viewed  as  not  amenable  lo  a  DRG 
method  of  pajTnent  and  therefore  has 
not  been  included  in  the  DRG  system. 

Thus,  these  mental  health  services 
remain  one  of  the  last  8ur\'iving 
remnants  of  billed  charges  purchasing 
by  CHAMPUS.  The  result  is  a 
continuing  acute  need  lo  begin  tu  pay 
for  mental  health  services  in  specialty 
hospitals  in  a  more  cost-effective 
manner.  Under  the  current  retrospective 
charge-bused  approach.  CHAMPUS 
costs  for  mental  health  care  have  been 


skyrocketing,  rising  30  percent  in  196~ 
alone. 

This  final  rule  establishes  a  payment 
method  for  mental  health  hospital 
services  in  psychiatric  hospitals  and 
units  that  creates  incentives  for 
efficiency,  assures  fair  pa>'menl  to 
providers  and  begins  needed  restraint  of 
CHAMPUS  cost  growth. 

As  background,  in  an  effort  to  find  a 
better  payment  system.  DoD  arranged 
for  the  RAND  Corporation  lo  examine 
the  feasibility  of  a  per  diem  payment 
system.  This  June.  DoD  published  for 
comment  a  proposed  rule,  based  on  the 
RAND  analysis,  lo  begin  paying 
psychiatric  hospitals  and  units  on  a  per 
diem  basis- 

The  proposed  rule  stimulated 
comments,  meetings,  and  Congressional 
action  that  have  culminated  in  a  revised 
per  diem  approach  that  will  be  equitable 
for  providers,  contain  costs  for 
CHAMPUS,  and  maintain  access  for 
beneficiaries. 

Among  the  major  features  of  the  per 
diem  system  established  by  this  final 
rule  is  that  a  hospital  will  receive  a  per 
diem  payment  based  on  its  own  average 
daily  charges  to  CHAMPUS.  This  will 
assure  recognition  by  CHAMPUS  of  the 
particular  circumstances  that  individuiil 
hospitals  experience,  such  as  patients, 
treatment  methods,  and  the  like.  A 
hospital  that  serves  too  few  CHAMPUS 
patients  for  a  stalisticaity  valid  hospital- 
specific  rate  to  be  determined  will  be 
paid  a  rale  based  on  the  average  daily 
CHAMPUS  charges  of  hospitals  in  the 
same  geographic  region.  Recognition  of 
individual  hospital  and  regional 
differences  in  treatments  and  costs  is 
responsive  lo  the  primary  thrust  of 
comments  and  recommendations  from 
providers. 

Another  key  feature  is  that  this 
system  begins  approximately  revenue 
neutral  for  providers.  Except  for  the  ver>' 
highest  charges,  beginning  this  )anuar\', 
each  hospital-specific  per  diem  payment 
will  be  virtually  the  same  amount  as  the 
hospital's  full  allowable  average  daily 
charges  have  been  this  fiscal  year.  Other 
hospitals'  payment  rates  will  on  average 
reflect  area  wage  levels  and  teaching 
costs  and  on  average  will  equal  current 
charges  in  the  region. 

An  important  feature  for  CHAMPUS 
is  that  future  increases  in  the  per  diem 
rates  wilt  be  limited  to  those  which 
Congress  prescribes  for  these  hospilals 
under  Medicare.  Instead  of  paying  any 
increase  hospitals  may  charge. 
CHAMPUS  will  pay  reasonable 
increases  tied  to  inflation. 

These  restrained  increases  will  also 
aid  CHAMPUS  beneficiaries  who  will 
see  increases  in  their  cost-shares  also 
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restrained.  At  the  same  lime,  the  .nodest 
nature  of  this  change  will  insure  that 
hospitals  continue  to  serve  CHAMPUS 
bt?npr,ciarie9  and  continue  lo  provide 
the  same  level  of  quality  care, 

In  summary.  CHAMPUS  can  no  longer 
afford  lo  continue  paying  psychiatric 
hospitals  and  units  whatever  they 
charE»>  A1  the  direction  of  Conj^ress. 
CHAMPUS  is  implementing  a 
prospective  per  diem  payment  system 
for  these  facilities-  Effective  January  1, 
1989.  this  new  payment  system  begins 
approximately  revenue  neutral  fnr  the 
providers,  recognizes  hospital-specific 
differences  for  many  hospitals  and 
(geographic  differences  for  the  others, 
and  introduces  constraints  on  future 
cost  growth.  It  is  vitally  needed, 
reasonable,  and  equitable. 

II.  Background 

A.XrrdforRuIe 

Last  year  CHAMPUS  began  paying  for 
most  inpatient  hospital  care  on  a 
prospective  basis  according  lo 
diagnosis-reldled  groups  (DRGs).  This 
y*>ar  in  a  separate  rule,  CHAMPUS  is 
incorporating  most  other  care  and 
hospitals  into  the  DRG  system.  The  DRG 
system,  however,  has  been  found  (o  be 
an  inappropnale  method  of  payment  for 
mental  health  ^rvices.  As  a  result, 
psychiatric  hospitals  and  units  will 
continue  to  be  exempt  from  the  DRG 
system  and  will  be  paid  according  to  a 
new  method  established  here. 

The  need  for  a  new  payment  method 
is  reflected  m  CHAMPUS  spending 
patterns.  During  the  past  few  years, 
about  20  percent  of  total  CHAMPUS 
medical  benefit  expenditures  has  been 
for  mental  health  related  care  and  these 
costs  have  been  skyrocketing.  A  large 
part  of  the  skyrocketing  costs  has  been 
in  the  inpatient  setting  where  days  of 
care  and  cost  per  day  have  both  been 
registenng  largp  increases.  The  new 
payment  method  addresses  one  of  those 
cost  growth  dimensions.  c*>st  per  day. 
which  grew  over  17  percent  in  the  past 
year- 

B.  Proposed  Rule 

In  order  to  find  a  cost-effective, 
equitable  method  of  paying  for  mental 
health  hospital  care  on  a  prospective 
basis,  instead  of  continuing  on  a  costly 
retrospective  charge  basis.  DoD 
contracted  with  the  RAND  Corporation. 
RAND  studied  CHAMPUS  claims  for 
mental  health  care  and  found  that  the 
data  suggested  a  per  diem 
reimbursement  system  with  a  higher 
payment  for  the  first  day  and  a  lower 
one  for  subsequent  days.  R^VMD  found 
no  significant  difference  in  the  per  diem 
by  age.  by  DRG.  or  by  length  of  stay. 


On  June  3.  198a.  DoD  published  a 
proposed  rule  based  on  the  RAND 
analysis.  That  notice  proposed  a  system 
m  which  alt  mental  health  inpatient 
hospital  care  would  be  paid  on 
prospecljveiy-determined  national  per 
diem  amounts.  A  different  per  diem 
amount  would  be  established  for 
specialty  hospitals  and  units  and  for 
non-speciaity  hospitals  and  units  and 
the  first  day  of  care  would  be  paid  at  a 
higher  rate  than  subsequent  days.  The 
per  diem  amounts  would  be  calculated 
lo  be  revenue  neutral  in  the  lanuary 
1986  throu^  June  1987  base  period. 

C.  Congressional  Action 

In  June  1988.  the  House 
.'Xppropriations  Committee  reported  that 
it  "strongly  supports"  the  efforts  of  DoD 
to  develop  a  prospective  payment 
system  for  mental  health  'due  to  the 
extremely  high  cos)  of  mental  health 
care  benefits  paid  under  CHAMPUS." 
The  Committee  further  directed  DoD  "to 
proceed  with  its  proposal  on  a  mental 
health  care  prospective  health  care 
system*'.  [See  House  Report  No.  100-681, 
100th  Congress.  2nd  Session,  page  34.) 
This  proposal  was  the  per  diem  system 
published  in  the  June  3, 1988  Federal 
Register. 

The  Senate  Appropriations  Committee 
Report  on  the  Department  of  Defense 
Appropriations  Bill  concurred  with  the 
House  on  the  need  for  improvement  and 
suggested  revisions  to  the  proposed  rule. 
The  Report  said; 

The  Cammitiee  concurs  with  the  House 
Commiilefi  on  Appn)pnatians  (hot  reform  of 
the  CHAMPUS  payment  lystem  for  mental 
health  hospital  care  is  appropriate.  The 
Commiiiee  is  concerned,  however,  that  a 
natiunal  average  per  diem  approach  may  not 
recognize  differences  among  psychiatric 
hospitals  in  the  types  of  programs  they 
provide.  The  Committee  would  be  supportive 
of  hospital- speafic  payments  as  part  of  the 
rpimbursemcnl  system,  and.  therefore. 
pricourages  DOD  to  include  (n  its  revised 
payment  method  some  recognition  of 
hospital-specific  average  charj!«»9  while  at  the 
same  lime  providing  incentives  to  promote 
efficiency  and  constrain  costs. 

The  Committee  reiterates  that  Bpeciftc 
attention  should  be  addressed  lo  additional 
fee  adjustment  criiena.  including  regional/ 
geographical  cost  factors,  and  the  needs  of 
facilities  wiih  CHAMPUS  mental  health  care 
inpatient  admissions  markedly  iugher  than 
the  national  average. 

The  Assislani  Secretary  of  De^se  (Health 
Affairs)  should  report  lo  the  Comrojflees  on 
Appropriations  how  the  Department  has 
addressed  these  concerns  in  their  rulemaking. 
(Senate  Report  No.  100-402.  lOOIh  Connrcsa. 
2nd  Session,  page  52.) 

This  final  rule  reflects  this 
Congressional  direction. 


D,  Number  and  Types  of  Public 

Comment 

We  received  a  total  of  24  individual 
written  comments  addressing  a  variety 
of  issues.  The  types  and  volume  of 
commenlers  were  as  follows: 

Hospital  Associations    7 
Medical  Associations    2 
Hospitals    14 
Physicians    1 

Below  we  summarize  each  of  the 
major  provisions  of  the  rule  and  provide 
an  analysis  of  the  comments  we 
received  and  our  responses.  We  also 
provide  an  analysis  of  a  number  of 
general  comments  that  relate  lo  the 
process  employed  in  the  development  of 
the  rule  and  not  to  any  specific 
provisions  of  the  rule  itself 

III.  General  Description  of  the 
CHAMPUS  Per  Diem  Payment  System 
for  Psychiatric  Hospitals  and  Units 

A.  Hospita/Specific  Hates  (Section 
iy9.U{a)(2)(ii}} 

In  a  revision  to  the  proposed  rule 
responsive  to  many  comments  received, 
psychiatric  hospitals  and  units  with 
sufficient  CHAMPUS  volume  to  permit  a 
valid  calculation  will  be  paid  on  the 
basis  of  hospital-specific  per  diem  rales, 
subject  to  a  cap  of  the  80th  percentile  of 
charges  for  this  group.  These  rates  will 
be  based  on  all  paid  CHAMPUS  claims 
in  each  of  these  hospitals  for  the  period 
July  1, 1967  to  May  31.  196fl.  trended 
forward  to  represent  fiscal  year  198B.  By 
adopting  a  focus  on  hospital-specific 
rates,  the  final  rule  reflects  agreement 
with  concerns  expressed  by  commenters 
that  national  rates  inadequately 
recognize  varied  circumstances  at  the 
individual  hospital  level. 

However,  the  final  rule  does  preserve 
one  aspect  of  the  proposed  rule's 
reference  to  national  norms  by  not  fully 
recognizing  the  very  highest  charges  of 
individual  hospitals.  This  is  done  under 
an  approach  consistent  with  that  which 
CHAMPUS  uses  for  professional  fees. 
Congress  established  a  cap  on  the  level 
at  which  CHAMPUS  pays  professional 
providers.  This  cap  is  at  the  80th 
percentile  of  all  charges  for  each 
particular  service.  We  ard^using  a 
comparable  approach  here  and  capping 
the  hospital-specific  rates  at  the  80th 
percentile  of  average  daily  charges  for 
all  mental  health  and  substance  abuse 
discharges  from  these  hospitals.  The 
base  period  cap  is  currently  calculated 
to  be  $629.  This  cap  preserves  one  of  the 
desirable  attributes  of  the  proposed 
rule's  reference  to  nationally  prevailing 
payment  rates.  Although  we  now 
conclude  that  the  proposed  rule's  use  ot 
national  average  payment  amounts 
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overemphasized  conformity  to  national 
payment  norms.  preser\'ation  of  a 
national  cap  targeted  to  a  few  providers 
that  most  deviate  from  prevailing  norms 
holds  onto  a  desirable  feature,  while 
mostly  recognizing  individual  hospital 
variations. 

Psychiatric  hospitals  and  units  with 
very  low  CHAMPUS  volume  (less  than 
25  discharges  in  a  year]  will  be  paid  on 
the  basis  of  regional  specific  per  diem 
rates,  based  on  all  paid  CHAMPUS 
claims  from  each  region  for  the  period 
)uly  1. 1987  to  May  31.  1988  trended 
forward  to  represent  fiscal  year  1988. 
These  regional  rates  beginning  January  1 
are  listed  in  the  attached  table  1.  They 
range  from  S'J32  lo  $475.  with  almost  all 
being  over  S400.  Use  of  regional  rales. 
rather  than  a  national  rate  is  another 
significant  revision  responsive  to  a 
number  of  comments  received. 

Comment — Referring  to  the  proposed 
rule's  use  of  national  per  diems.  a 
number  of  commenters  indicated  that  a 
national  per  diem  fails  to  recognize  cost 
variations  in  the  types  of  patients 
treated  (different  ages  and  severity  of 
illness)  and  the  type  of  treatment 
programs  used. 

Many  commenters  referenced  the 
research  sponsored  by  the  psychiatric 
hospital  industry  (Schumacher.  D..  et  al. 
"Prospective  Payment  for  Psychiatry: 
Feasibility  and  Impact."  New  England 
journal  of  Medicine.  Vol.  315.  No.  21. 
331-1336.  Nov.  20. 1986)  thai  concluded 
that  DRGs  do  not  adequately  predict 
length  of  stay  or  costs  in  psychiatric 
hospitals  and.  further,  that  individual 
institutions  could  substantially  gain  or 
lose  under  a  system  of  average  per  diem 
reinibui^ement  that  was  not  adjusted  for 
the  institution's  actual  cos,t8. 
Commenters  also  cited  research 
sponsored  by  the  Department  of  Health 
and  Human  Services  (DHHS)  with 
similar  findings. 

Response:  We  have  changed  our 
approach  and  will  recognize  individual 
hospital  differences  in  patients  treated 
and  in  programs  provided.  We  will  pay 
each  higher  volume  hospital  a  per  diem 
rate  based  on  its  own  charges  for 
CHAMPUS  patients  in  a  base  period. 
Hospitals  with  annual  CHAMPUS 
volume  too  low  lo  support  a  statistically 
accurate  calculation  of  a  hospital- 
specific  rate  will  be  paid  a  regional- 
specific  per  diem  rale  until  its  annual 
volume  reaches  an  adequate  level. 
Regional-specific  rates  for  these  lower 
volume  providers  is  consistent  with 
Senate  Appropriations  Committee 
direction. 

The  research  cited  in  the  conunents 
regarding  the  inadequacy  of  DRGs  as  a 
classification  system  of  m.ental  illness 
related  to  psychiatric  hospitals  and 


units.  We  did  not  propose  nor  are  we 
promulgating  a  DRG  system  for  these 
hospitals. 

Some  of  the  findings  of  the  DhN  IS- 
sponsored  research  cited  by  the  " 
commenters  focused  on  the  need  to 
recognize  differences  between  specialty 
providers  and  non-specialty  providers  in 
the  delivery  of  psychiatric  care.  The 
regional-specific  rates  are  for  lower 
volume  specialty  providers  only.  Non- 
specialty  providers  will  be  handled 
differently  as  specified  in  another  final 
rule. 

Comment— l\it  national  average  per 
diem  sj'stem  fails  to  give  hospitals  a 
sufficient  amount  of  time  to  adjust  to  a 
new  payment  system  by  phasing  into 
national  rates  as  Medicare  did. 

Response — As  noted  above,  we  will 
not  be  using  a  national  system.  We  are 
paying  hospital-specific  rates  for 
hospitals  with  sufficient  CHAMPUS 
volume.  For  hospitals  with  lower 
volume,  we  are  paying  regional  rates. 
Part  of  the  Medicare  phase-in  included 
regional  rates. 

Comment — Revenue  neutrality  in 
fiscal  year  1989  will  not  be  maintained 
for  hospitals  vviih  the  highest  1986-87 
per  diem  charges. 

liL'sponse — In  the  proposed  rule, 
revenue  neutrality  was  maintained  for 
hospitals  as  a  whole  in  the  base  period. 
January  1986-Iune  1987.  This  final  rule 
moves  the  date  of  ihe  approximate 
revenue  neutrality  calculalion  forward 
and  changes  Ihe  parameters  of  the 
calculation  in  favor  of  individual 
hospitals.  Hospital  specific  rates  will  be 
calculated  on  the  basis  of  the  individual 
hospital's  own  CHAMPUS  allowed 
charges  in  the  July  1. 1987  to  May  30. 
1988  period,  trended  forward  to 
represent  fiscal  year  1988  by  the 
hospital  market  basket.  Only  the  very 
highest  charges  (those  above  the  80th 
percentile)  will  not  be  recognized.  The 
same  later  base  period  is  also  used  for 
Ihe  regional-specific  rates  and  no  cap 
pertains.  The  per  diem  rates  will  not 
recognize,  however,  any  charge 
Increases  for  fiscal  year  1989. 

It  should  be  noted  that  the  rule 
contains  a  special  provision  which  giv.es 
hospitals  the  opportunity  to  correct  any 
errors  In  the  rale  calculalions.  (See 
§  199.14(a)(2)(ii)(C)) 

Comment — "The  per  diem  payment 
levels  cotfid  be'oo  low  and  jeopardize 
access  lo  mental  health  services  for 
CHAMPUS  beneficiaries. 

Response — As  we  described  above, 
most  hospitals  serving  higher  volumes  of 
CHAMPUS  beneficiaries  will  be  paid  * 
their  own  average  charges  in  1988.  For 
hospitals  serving  fewer  than  25 
CHAMPUS  patients  in  a  year,  their 
overall  revenues  should  not  be  affected 


enough  by  CHAMPUS  lo  impact  access- 
Further,  unlike  hospitals  In  the  - 
CHAMPUS  DRG  syslem,  psychiatric 
hospitals  will  not  have  their  charges 
lowered  lo  refiect  costs.  Thus,  this 
syslem.  based  on  chaises,  pays  more 
than  adequate  amounts  lo  assure  full 
access  to  care. 

Comment — With  respect  to  the 
provision  in  the  proposed  rule  calling  for 
a  higher  amount  for  the  first  day  of  care 
than  for  all  subsequent  days,  some 
commenters  said  the  methodology  used 
in  determining  the  marginal  costs  for  Ihe 
first  day  and  subsequent  days  was 
questionable. 

Response — In  the  final  rule,  hospitals 
will  be  paid  the  same  per  diem  rale  for 
the  first  day  of  care  and  each 
subsequent  day  of  covered  care  Dala 
are  not  available  to  determine  Ihe  cost 
of  providing  care  for  each  specific  day 
of  f^re.  For  the  proposed  rule  we  used 
average  daily  charges  for  each  length  of 
stay  as  a  proxy  for  costs  of  each 
particular  day  of  care.  By  paying  a 
higher  rate  for  the  first  day  of  care,  we 
did  not  beheve  we  were  penalizing  any 
cases  and  at  the  same  time  we  believed 
we  would  be  recognizing  all  Ihe  costs  of 
short  slays.  However,  in  view  of 
industry  comments  and  because  the  full 
cost-accounting  necessary  for  precise 
differentiation  of  rates  for  each  day  of 
care  Is  not  available,  all  days  of  care 
w  ill  be  paid  like  amounts. 

B.  Regional  Rates  (Section 

199.14(a)(2){iii)} 

In  further  recognition  of  comments 
that  criticized  the  proposed -nalional 
rales,  the  final  rule  uses  regional  rales  to 
pay  hospitals  that  do  not  have  enough 
CHAMPUS  discharges  upon  which  to 
base  a  valid  hospital-specific  rale. 
Regional  rales  take  into  account  varying 
circumstances  not  recognized  under 
national  rales. 

Regional  per  diem  rales  will  be 
adjusted  according  lo  Ihe  appropriate 
area  wage  index  and  indu-eci  medical 
education  adjustment.  Direct  medical 
education  costs  will  be  reimbursed  on  a 
pass-through  basis,  but  capital  and  bad 
debt  cosls  will  be  included  in  the  per 
diem  rates.  These  adjustments  were 
proposed  to  be  used  in  connection  with 
the  national  rales  of  the  proposed  rule. 

Comment — A  number  of  commenters 
indicated  that  there  is  significant 
variation  in  capital  costs  and  thai  since 
these  costs  can  be  captured  through  the 
Medicare  Cost  Reports,  a  pass-lhrough 
should  be  used. 

Response — Since  we  will  be  paying 
hospital-specific  amounts  for  facilities 
with  any  significant  CHAMPUS  case- 
load, a  pass-through  for  these  facilities 
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IS  irrelevant.  For  facililitis  with  smttll 
CHAMPUS  case  loads,  the  fdct  that  we 
are  paying  on  the  basis  of  charges, 
instead  of  costs,  should  mure  than 
compensate  for  any  of  the  relatively 
small  amount  of  capital  costs  incurred 
for  these  cases  thai  are  not  reflected  in 
the  overall  rate. 

Comment — Bad  debt  should  be  a 
pass-through. 

Respons^~in  the  past,  CHAMPUS 
has  not  reimbursed  hospitals  for  bad 
debt  on  beneficiary  cost-sharing.  In  fact, 
our  active-duty  dependent  beneffciaries 
have  negligible  cost-sharing 
requirements  and  many  of  out  retiree 
beneficiaries  have  supplemental 
insurance  which  pays  the  cost-share. 
Further,  we  believe  that  basing  payment 
rates  on  charges  will  more  than 
adequately  compensate  hospitals  for 
any  bad  debt  our  beneficiaries  may 
incur. 

C.  Base  Period  and  Update  Factors 
(§  l99.U(a}f2f(tv)f 

The  base  period  for  calculating  the 
hospital-specific  and  regional  rates  is 
Federal  fiscal  year  1988.  As  noted 
above,  calculations  will  be  based  on 
actual  claims  p^id  during  the  penod  July 
1.  1987  and  May  31, 1988.  trended 
forward  to  the  12-month  p*?nod  ending 
September  30.  1988  on  the  basis  of  the 
Medicare  mpritienl  hospital  market 
b.iskt^t  rate.  CHAMPUS  will  update  the 
ratej*  fath  ye^ir,  becinning  with  fiscal 
year  1990,  based  on  the  annual  update 
factor  promulgated  by  Medicare  for 
Prospective  Payment  System  Exempt 
facilities. 

Comment — Since  the  Medicare  and 
CHAMPUS  populations  are  essentially 
differonl,  a  CHAMPUS-sperific  update 
factor  should  be  used.  Further,  if 
hospitals  do  not  receive  full  recognition 
of  inflation,  they  will  incur  substantial 
losses  and  mav  eliminate  services  to 
CHAMPUS  pahents. 

Response — [ust  as  we  think  that  it  is 
important  for  the  Government  to 
promulgate  a  uniform  update  factor  for 
both  the  CHAMPUS  and  Medicare  DRG 
systems,  we  think  it  is  important  to  be 
consistent  and  promulgate  the  same 
update  factor  that  Medicare  uses  for 
psychiatric  facilities  and  units.  Congress 
establishes  these  factors  each  year 
considering  input  from  PROPAC.  the 
health  care  industry  and  HCFA.  We  will 
comply  with  the  Congressionally- 
approved  update  fadtors.  It  is  also 
noteworthy  that  because  our  system  is 
based  on  charges  rather  than  costs,  it  is 
unlikely  hospitals  will  be  incurring 
losses. 


D.  Higher  Volume  Hospilois  (Section 
J99A4(a)(2)MJ 

As  noted  above,  a  ftigniricant  revision 
to  the  proposed  nile  responsive  to  many 
comments  is  the  provision  for  hospital- 
specific  per  diem  rates  for  psychiatric 
hospitals  and  units  with  sufHcient 
CHAMPUS  volume  to  permit  a  valid 
calculation.  Implementation  of  thifi 
approach  raises  several  issues. 

Among  these  is  the  establishment  of 
some  reasonable  standard  for 
accurately  determining  a  hospital's  true 
rate  based  on  that  hospital's  record  of 
claims  in  the  base  year.  There  must  be  a 
significant  number  of  claims  in  the  base 
year  to  permit  a  reasonable  degree  of 
confidence  that  the  per  dtem  amount 
indicated  from  those  claims  is  a  true 
reflection  of  the  normal  circumstances 
of  that  hospital.  After  consultation  with 
the  Rand  Corporation,  it  was 
determined  thai  the  minimum  number  of 
observations  needed  to  estimate  a 
hospital's  average  daily  charges  to 
within  ten  percent  of  its  true  value  75% 
of  the  time  is  25  observations.  Thus,  the 
final  rule  provides  for  hospital-specific 
rates  for  providers  with  25  or  more 
discharges  in  the  base  year.  A  list  of 
hospitals  that  meet  the  25  or  more 
discharges  criteria  and  who  will  be 
receiving  hospital-specific  rates  in  FY 
1989  is  contained  in  Table  2  attached  to 
this  rule.  (If  a  hospital  believes  it  was 
erroneously  omitted  from  the  list  it  may 
contact  the  Director  of  OCHAMPUS  or  a 
designee  and  demonstrate  that  it  should 
be  included.) 

Another  issue  arises  in  connection 
with  any  hospital  that  had  fewer  than  25 
admissions  in  the  base  year  but  that  in  a 
subsequent  year  has  25  or  more 
discharges.  The  final  rule  provides  that 
that  hospital  or  unit  will  begin  to  be  paid 
on  the  basis  of  a  hospital-specific  rate 
during  the  following  fiscal  year.  The 
amount  will  be  calculated  by 
constructing  a  base  year  proxy  for  that 
hospital.  The  proxy  will  be  based  on  the 
hospital's  average  daily  charge  in  the 
year  in  which  the  hospital  |ust  had  25  or 
more  discharges,  adjusted  by  the 
percentage  change  in  average  daily 
charges  from  alt  higher  volume  hospitals 
and  units  between  the  year  m  which  the 
hospital  had  25  or  more  CHAMPUS 
discharges  and  the  base  period.  [See 
§  19g.l4la)(2)(vKB)) 

To  illustrate,  suppose  a  hospital  has 
15  CHAMPUS  admissions  in  the  base 
period.  20  in  FY-1989  and  25  in  FY-1990. 
Payments  during  FY-19e9  and  FY-1990 
would  have  been  based  on  the 
applicable  regional  rates.  The  hospital- 
specific  per  diem  for  that  hospital. 
which  will  begin  to  apply  in  FY-1991. 
wilt  be  calculated  by  taking  the 


hospital's  average  daily  charge  in  FY- 
1990,  adjusting  it  back  to  the  base  penod 
by  the  percent  change  in  average  daily 
charges  for  all  high  volume  hospitals 
from  the  base  penod  to  FY-1990, 
applying  the  cap  (if  applicable),  and 
updating  the  base  period  per  diem  to 
FY-1991  by  the  same  update  factors  as 
apply  to  other  higher  volume  hospitals. 

Another  issue  that  arises  in 
connection  with  the  policy  of  paying 
higher  volume  hospital.^  on  the  basis  nf  a 
hospilal-specific  per  diem  is  whether 
any  spe<:tal  pro\i8ion  should  be  made 
for  new  hospitals.  The  rinal  rule  reflet:ls 
the  conclusion  that  special  provision 
should  be  made  lo  assure  proper 
recognition  of  what  may  be  high  capital 
costs  and  other  special  circumstances  of 
new  hospitals.  This  conclusion  is 
consistent  w^ith  the  Medicare  policy  of 
recognizing  special  circumstances  of 
new  hospitals.  (Medicare  exempts  new 
hospitals  from  cost  limits  for  three 
years.) 

The  special  provision  in  the  final  rule 
[see  S  19g.14(aU2)(v)fC)),  in  addition  to 
establishing  a  hospital-specific  rate 
prospectively  from  the  year  in  which  the 
hospital  first  reaches  25  or  more 
admissions,  allows  for  a  retrospective 
adiustmeni  for  up  to  two  years  to  pay 
the  hospital  what  would  have  been  pnid 
had  the  hospital  been  considered  a 
higher  volume  hospital  during  that  prior 
period. 

As  an  illustration,  suppose  the 
example  used  just  above  involved  a  new 
hospital.  Once  the  base  year  proxy  is 
determined,  the  applicable  hospital- 
specific  rates  for  FY-1989  and  FY-1990 
would  be  calculated  The  difference 
between  the  total  amount  that  would 
have  been  paid  lo  the  hospital  had  these 
hospital-specific  rates  been  used  in  FY- 
19B9  and  FY-1990  and  the  total  amount 
that  was  paid  based  on  the  regional  per 
diem  rates  will  be  reflected  in  a 
retrospective  adjustment. 

Finally,  there  arises  the  issue  of 
whether  a  hospital  that  initially  or 
subsequently  is  a  higher  volume  hospital 
but  later  becomes  a  lower  volume 
hospital  should  continue  to  be  paid  a 
hospital  specific  rate.  The  answer  in  the 
final  rile  is  that  the  hospital  specific 
rate  is  maintained  because  once  a 
statistically  valid  rate  is  established 
based  on  a  year  in  which  (he  hospital 
had  at  least  25  discharges,  it  becomes 
the  basis  for  all  future  rales.  The  number 
of  discharges  thereafter  have  no  bearing 
on  the  validity  of  the  hospital  specific 
per  diem. 


Federal  Register  /  Vol.  53.  No.  172  /  Tuesday.  September  6.  l^Bf^  /  Rules  and  Regulations       34289 


E  Apphcabihty  ofFmai  Rule  (Section 
199.U(Q)(2Hi)) 

The  final  rule  reflects  revisions  to  the 
proposed  rule  regarding  applicability  of 
the  per  diem  system  to  alcohol  and 
substance  abuse  cases  in  psychiatric 
f^icilities  and  mental  health  cases  in 
other  than  PPS-exempt  psychiatric 
facilities.  These  rp\'isions  are  consistent 
with  several  comments  received. 

C'o/7ime;j/— The  proposed  rule  would 
pay  alcohol  and  substance  abuse  cases 
in  psychiatric  facilities  on  the  basis  of 
DRGs.  Medicare  does  not  include  such 
cases  in  its  DRG  system  and  CHAMPUS 
should  not  either.  Mandatory  use  of 
URGs  f*>r  those  dually  diagnosed 
patients  being  treated  for  alcohol  or 
drug  abuse  and  for  psychiatric  illness 
creates  a  complicated,  unusable 
combination  of  reimbursement  systems. 

Response — We  agree  that  alcohol  and 
substance  abuse  cases  in  psychiatric 
fncililtes  should  be  treated  the  same  as 
mental  health  cases  and  paid  according 
to  the  per  diem  rates,  [See 
§  199.14(a)(2)(i)(B))  Consistent  with  the 
Medicare  program,  all  other  alcohol  and 
substance  abuse  cases  will  be  oajd 
under  the  CHAMPUS  DRG-bas^ 
system. 

Comme/7/— The  Medicare  model 
should  be  followed  for  the  mental  health 
services  delivered  in  non-exempt  units 
and  scattered  beds  of  general  hospitals. 

Responsi* — We  agree  and  will  do  so. 
This  regulation  amendment  only  applies 
to  PPS-exempt  psychiatric  hospitals  and 
units.  (See  SS  199.14(a)(2)[i](A)  and 
199.14(a)[2)(vii)(A)).  In  a  separate 
regulatory  action,  the  CHAMPUS  DRG- 
based  payment  system  is  being 
established  as  the  method  of  paying  for 
mental  health  serxices  in  non-exempt 
units  and  scattered  beds  of  genera) 
hospitals  under  §  199.14(a)(1).  It  is 
noteworthy  that  we  specifically  solicited 
comment  on  this  option,  which  was  not 
selected  for  the  proposed  rule,  and 
received  several  comments 
recommending  its  adoption. 

F.  Hospital-Based  Professional 
Providers  (Section  199.U(a){2}{vi)) 

For  hospitals  paid  on  a  hospital- 
specific  basis,  mental  health  services  of 
hospital-based  professionals  will  be 
considered  to  be  included  or  excluded  in 
the  per  diem  rate  to  the  same  extent 
they  were  included  or  excluded  by  the 
hospital  in  its  claims  in  the  base  period. 
Any  changes  m  hospital  policy  in  this 
regard  must  be  reported  to  the  Director, 
OCHAMPUS.  or  a  designee  in  advance 
BO  that  the  rales  can  be  adpisted 
accordingly. 

For  hospitals  paid  on  a  regional  basis, 
all  mental  health  related  services 


provided  by  hospital-based  health 
professionals  are  included  within  the 
per  diem  rate. 

Comment — The  per  diem  payment 
fails  to  differentiate  those  hospitals  with 
closed  staffs  that  include  charges  of 
professional  services  in  their  billings 
from  those  hospitals  with  open  staffs 
whose  physicians  bill  separately. 

Response — All  hospital-specific  rates 
will  reflect  each  hospital's  own  method 
of  billing  for  mental  health  services 
rendered  by  hospital-based 
professionals.  That  is.  each  hospital's- 
specific  rate  shall  reflect  the  total 
charges  submitted  during  the  base 
period  for  all  mental  health  related 
revenue  codes  on  the  hospital  claim  for 
[U5-fl2].  Claims  for  professional  mental 
health  service  charges  routinely 
submitted  separately  by  the  hospital 
were  not  included  in  the  per  diem      \ 
calculation,  and  this  practice  can        ^^ 
continue.  Additionally,  any  hospital 
paid  on  a  hospital-specific  basis  will  be 
allowed  to  change  its  billing 
methodology  only  as  descnbed  under 
§199.14(a)(2Mvi), 

Regional  rales  assume  alt  hospitals 
included  the  professional  mental  health 
service  charges  for  their  hospital-based 
professionals  on  the  hospital  claim  form 
and.  therefore,  are  reflected  in  the 
regional  per  diem  rate.  Hospitals  subject 
to  the  regional  rales  may  not  bill 
separately  for  hospital-based 
professional  mental  health  services 
under  any  circumstances  It  is  expected 
that  the  number  of  CHAMPUS  cases  for 
these  hospitals  are  loo  small  for  this 
portion  of  their  CHAMPUS  payment  to 
have  any  meaningful  impact. 

Under  t>olh  the  hospital-specific  and 
regional  rate  reimbursement  systems. 
hospitals  may  bill  separately  for  non- 
mental  health  related  professional 
services.  Also,  individual  professional 
providers  not  employed  or  under 
contract  lo  the  hospital  may  continue  to 
bill  for  their  professional  services 
provided  to  hospital  inpatients. 

G.  Effective  Date 

The  effective  date  is  for  all 
admissions  on  or  after  lanuary  1. 1989. 
We  hail  planned  to  make  this  Regulation 
change  effective  on  October  1. 19ft8  but 
in  order  to  allow  adequate  time  to 
assure  smooth  claims  processing  and  to 
provide  facilities  extra  time  in  which  to 
verify  the  consistency  of  their  records 
with  those  of  OCH.AMPUS  we  extended 
the  effective  dale.  • 

IV.  General  Issues  * 

Comment— Pi  number  of  commenters 
expressed  concern  that  the  proposed 
payment  system  was  based  on  a  study 
by  the  RAND  Corporation  that  was  not 


published  and  not  subjected  to  review 
by  industry,  other  researchers  and  the 
internal  RAND  organization. 

Response— M\\\ow%h  the  RAND 
analysis  has  not  yet  been  formally 
published.  Iheir  methods,  data  base  and 
findings  were  presented  in  the  proposed 
rule.  There  is  no  requirement  or  practice 
that  regulations  be  based  on  published 
reports  by  external  organizations. 
Rather,  regulations  should  be  based  on 
evidence  that  supports  the  propriety  of  a 
particular  approach.  That  evidence, 
which  Ijappened  lo  be  collected  and 
analyzed  by  an  external  research 
organization,  was  shared  in  the 
proposed  rule. 

Comment — In  the  same  vein,  a 
number  of  commenters  expressed 
concern  that  the  proposed  regulation 
was  developed  "in  secret"  and 
pubhshed  without  consultation  wtlh 
industry  and  researchers  and  without 
Congressional  hearings. 

Response — Our  plans  to  develop  a 
new  payment  system  were  announced 
last  year  in  the'CHANfPUS  DRG 
regulation  promulgated  September  1. 
1987  and  again  in  a  Report  to  Congress 
last  September  staling  our  plan  to 
proceed  "during  the  upcoming  year"  to 
cover  "mental  health  services  under  a 
DRG-based  or  some  other  prospective 
payment  method '" 

The  purpose  nf  publishing  a 
"proposed*  rule  is  to  consult  with  the 
public  by  eliciting  comments.  We  have 
had  a  number'of  discussions  with 
interested  parlies  as  well.  Those 
■discussions  and  the  formal  written 
comments  have  led  to  changes  in  the 
rule  that  we  believe  take  into  account 
the  major  concerns  of  the  commenters. 
We  are  confident  that  the  rule-making 
process  has  worked  appropriately. 

Comment — Some  commenters 
suggested  that  the  RAND  findings  did 
not  conform  to  those  of  other 
researchers. 

Response — Many  of  those  studies 
were  based  on  Medicare  experience 
The  RAND  analysis  simply  reflected  the 
CHAMPUS  experience  based  on  the 
CHAMPUS  claims.  These  claims  reflect 
charges,  of  course,  and  it  may  be  that 
Medicare  costs  show  a  different  patlem 
of  care  than  CHAMPl-'S  charges. 

Comment — Some  commenlers 
suggested  that  the  30-day  comment 
period  was  too  short  and  that  issues  of 
this  importance  should  have  no  less 
than  a  6(Klay  comment  penod 

Response — The  comment  period 
conforms  to  statutory  requirements,  and 
we  believe  it  is  adequate  to  permit 
interested  parties  to  consider  the 
proposed  rule  and  provide  substantive 
comments.  We  have  also  had  a  number 
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of  discussujns  with  inlHTRsted  parties 
regarding  issues  contained  in  the 
proposed  rule  where  we  exchanged 
information,  ctarified  issues,  and 
listened  to  concerns  and  suggested 
solutions.  Additionally,  we  continued  to 
accept  comments  and  input  well  after 
the  official  close  of  the  comment  period. 
We  have  no  indication  that  we  would 
have  received  additional  information 
pertinent  to  the  content  of  this  rule  had 
the  comment  period  been  longer. 

Comment — A  number  of  commenters 
suggested  that  we  delay  publication  in 
order  to  further  study  the  issue  and  to 
consider  the  results  of  ongoing 
demonstrations  that  include  mental 
health  care. 

Response — The  demonstrations,  such 
as  the  fixed-price  mental  health  project 
in  Tidewater,  Virginia  and  the 
CH.AMPUS  Reform  Initiative  (CRI)  in 
California  and  Hawaii,  are  testing 
various  approaches  to  overall  reform  of 
the  delivery  and  financing  system. 
Improving  the  method  of  payment  for  a 
i^roup  of  providers  is  an  entirely 
separate  matter,  and  is  in  no  way 
inconsistent  with  the  demonstration 
objectives 

There  is  no  reason  to  continue  to 
study  the  revised  mental  health  payment 
system  further  before  implementing  this 
reuulation  change.  The  approach  makes 
only  modest  changes  in  payment  levels 
o\eraU  and  to  each  individual  hospital, 
I!  is  based  on  sound  payment  pnnciples. 
addresses  only  daily  payment  rates,  and 
is  backed  by  Congressional  direction  to 
proceed  now 

Commenl — Some  commenters 
suggested  that  it  is  inappropriate  to 
promulgate  a  rule  when  actual  payment 
rates  were  not  provided  in  advance  to 
permit  impact  analyses 

Response — Since  we  will  be  paying 
each  hospital  that  has  relatively  high 
CHAMPL^S  volume  a  rate  based  on  its 
own  CHAMPUS  charges,  the  impact  of 
this  rule  is  negligible.  For  hospitals  with 
low  CHAMPUS  volume,  the  impact  is 
likely  to  be  insubstantial  as  well. 

Similarly,  the  comments  suggesting 
the  necessity  for  a  regulatory  impact 
analysis  are  not  valid  since  there  will 
not  be  a  significant  effect  on  a 
substantial  number  of  hospitals 

Comment — Some  commenters 
appeared  to  misunderstand  the 
construction  of  the  data  base  and 
assumed  we  had  excluded  interim  bills. 

/ilesfron,s-e— That  is  not  correct.  We 
initially  separated  out  all  intenm  bills 
and  combined  the  bills  for  the  same 
sta>  The  combined  bills  were  then 
added  back  into  the  data  base. 

Comment — We  received  a  comment 
suggesting  that  this  new  system  may 


result  in  substantial  administrative 
burden  for  hospitals. 

Response — It  is  hard  to  see  how 
hospitals  could  find  it  burdensome  to 
know  in  advance  precisely  how  much 
they  will  receive  for  each  day  of  care  for 
a  CHAMPUS  beneficiary.  There  are  no 
cost  reports  to  fill  out.  no  retrospective 
adjustments  (except  for  new  hospitals), 
and  no  pass-throughs  that  require  any 
significant  bookkeeping 

Our  proposed  rule  solicited  comments 
on  a  number  of  options  not  selected  for 
the  proposed  rule.  These  include:  (1)  The 
application  of  a  cosl-to-charge  ratio  to 
CHAMPUS  charges;  (2)  reduced 
payments  for  later  days  of  care:  (3| 
limited  update  factor;  and  (4)  DRG- 
based  payments  for  services  In  general 
hospitals. 

We  received  no  comments  in  favor  of 
the  first  3  options.  We  did  receive 
favorable  comments  on  option  4  and  are 
adopting  it  in  another  regulation. 

Lastly,  it  has  been  suggested  that  if 
the  final  rule  deviates  substantially  from 
that  which  was  proposed,  the  public 
should  be  given  an  opportunity  to 
officially  comment  again  after 
publication  of  the  final  rule. 

We  believe  that  any  deviations  we 
have  made  from  the  proposed  rule  are 
simply  reflections  of  the  bulk  of 
comments  we  received.  We  are  not 
introducing  new  issues  or  concepts  not 
already  addressed  in  the  proposed  rule, 
comments,  or  Congressional  action. 
Thus,  there  is  no  official  comment 
period  following  this  final  rule. 
However,  we  are  always  interested  in 
hearing  suggestions  on  better  ways  to 
carry  out  our  mission  and  welcome 
suggestions  and  input  on  an  ongoing 
basis. 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Handicapped.  Health 
Insurance,  Military  personnel. 

Accordingly,  32  CFR  Part  199  is 
amended  as  follows: 

PART  199— (AMENOEDl 

1  The  authonly  citation  fur  Part  199 
continues  to  read  as  follows: 
Authority:  10  U  S.C.  1079.  1088.  5  II  S  C  301 

2.  Section  199.4  is  amended  by 

redes-gn^ifcv  paragraph  (f)(3)(iil(B|  as 
paraur  ,["ri  ii[ii||C|,  by  adding  a  new 
paranrapr,  iiH  iilii|(B).  and  by  revising 
the  redesignated  paragraph  (f)(3)(ii)(C|, 
as  follows: 

;  1M.4    I  Amended  I 


(iil  Inpatient  cost-sharing.  Cost 
sharing  amounts  for  inpatient  services 
shall  be  as  follows; 


(B)  Services  sub/eel  la  the  CHAMPUS 
mental  health  per  diem  payment  system. 
The  cost-share  is  dependent  upon 
whether  the  hospital  is  paid  a  hospital- 
specific  per  diem  or  a  regional  per  diem 
under  the  provisions  of  8  199.14(a)(2) 
With  respect  to  care  paid  for  on  the 
basis  of  a  hospital  specific  per  diem,  the 
cost-share  shall  be  25%  of  the  hospital- 
specific  per  diem  amount.  For  care  paid 
for  on  the  basis  of  a  regional  per  diem, 
the  cost  share  shall  be  the  lower  of  a 
fixed  daily  amount  or  25%  of  the 
hospital's  billed  charges.  The  fixed  daily 
amount  shall  be  25  percent  of  the  per 
diem  adjusted  so  that  total  beneficiary 
cost  shares  will  equal  25  percent  of  total 
payments  under  the  mental  health  per 
diem  payment  system.  These  fixed  daily 
amount  shall  be  updated  annually  and 
published  in  the  Federal  Register  along 
with  the  per  diems  published  pursuant 
toil9914(a)(2)(iv)(B). 

(C)  Other  sen'ices.  For  services 
exempt  from  the  CHAMPUS  DRG-based 
payment  system  and  the  CHAMPUS 
mental  health  per  diem  payment  system 
and  services  provided  by  institutions 
other  than  hospitals,  the  cost-share  shall 
be  25%  of  the  CHAMPUS-delennined 
allowable  charges. 

3.  Section  199.e|a)|8)  is  amended  by 
revising  the  third  sentence  thereof  to 
read  as  follows: 

{  1M.«    lAiTMndedl 

(a)  •  •  • 

(8)  Participating  provider  '  *  ' 
Hospitals  which  are  not  Medicare- 
participating  providers  but  which  are 
subject  to  the  CHAMPUS  DRG-based 
payment  system  in  §  199  14|al|1|  or  the 
CHAMPUS  mental  health  per  diem 
payment  system  in  {  199,14(a)(2)  must 
sign  agreements  to  participate  on  all 
CHAMPLIS  inpatient  claims  in  order  to 
be  authorized  providers  under 
CHAMPUS.  •  ■  ■ 

4  Section  199  14  is  amended  by 
redesignating  paragraph  (a)(2)  as  (n)(3). 
by  adding  a  new  paragraph  (a)(2)  and  by 
revising  the  introductory  text  of 
redesignated  paragraph  (a|(3)  as 
follows: 

}  199.14    Provliter  relmtxjrawnent 
methods. 


10'* 

or ' 


(a)  •  •  • 

(2)  CHAMPUS  mental  health  per  diem 
payment  system.  The  CHAMPUS  mental 
faealth  per  diem  payment  system  shall 
Be  used  to  reimburse  for  inpalienl 
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menial  health  hospital  care  in  specialty 
psychiatric  ho&pitaU  and  units.  Payment 
is  made  on  the  basis  of  prospectively 
determined  rales  aud  paid  ud  a  per  diem 
basis.  The  system  uses  two  sets  of  per 
diems.  One  set  of  per  diems  applies  to 
hospitals  and  units  that  have  a 
relatively  higher  number  of  CHAMPUS 
discharges.  For  these  hospitals  and 
units,  the  system  uses  hospital-specific 
per  dient  (tues.  The  other  set  of  per 
diems  applies  to  hospitals  and  units 
with  a  relatively  tower  number  of 
CHAMPUS  discharges.  For  these 
hospitals  and  units,  the  system  uses 
regional  per  diems,  and  further  provides 
for  adjustments  for  area  wage 
differences  and  indirect  medical 
education  costs  and  additional  pass- 
through  payments  for  direct  medical 
education  costs. 

[i]  App/icabifity  of  mental  health  per 
diem  payment  system — f  A)  Hospitals 
and  units  cowred.  The  CHAMPUS 
mental  health  per  diem  payment  system 
applies  to  services  covered  (see 
paragraph  (aK2)(iltB)  of  this  section) 
that  are  provided  in  Medicare 
prospective  payment  system  (PPS) 
exempt  psyrihialric  specialty  hospitalB 
and  all  Medicare  PPS  exempt 
p.sychiatnc  specialty  units  of  other 
hospitals  In  addition,  any  psychiatric 
hospital  thai  does  not  participate  in 
Medicare,  or  any  other  hospital  that  has 
a  psychiatric  specially  unit  that  has  not 
lieen  so  designated  fcr  exemption  from 
the  Medicare  prospective  pav^nent 
system  because  the  hospital  does  not 
participate  in  Medicare,  may  be         t 
(inaignatt'd  as  a  psychiatric  hospital  or 
psycfaiatnc  specially  unit  for  purposes  of 
the  CHAMPUS  mental  health  per  diem 
payment  system  upon  demonstrating 
that  tl  meets  the  same  criteria  (as 
determined  by  the  Director. 
OGHAMPUS)  as  required  for  the 
Medicare  exemption.  The  CHAMPUS 
mental  health  per  diem  payment  system 
does  not  apply  to  mftntal  health  services 
provided  in  other  hospitals. 

(^  Services  covered.  Unless 
specifically  exempted,  all  covered 
hospitals'  and  units'  inpatient  claims 
which  are  classified  into  a  mental  health 
DKG  {DRC  categories  425-432.  but  not 
ORG  424)  or  an  alcohol/drug  abuse  DRC 
(DRC  categories  43.1-437)  shall  be 
subject  to  the  mental  health  per  diem 
payment  system. 

( i  i )  Hospital-specific  per  diems  for 
higher  volume  hospitals  and  units.  This 
paragraph  describes  the  per  diem 
payment  amounts  for  hospitals  and  units 
with  a  higher  volume  of  CHAMPUS 
discharges. 

(A)  Per  diem  amovnL  A  hospital- 
^peciHc  per  diem  amount  shall  be 
calculated  for  each  hospital  and  unit 


wjlh  a  higher  voliime  of  CHAMPUS 
discharges-  The  base  period  per  diem 
amount  shall  be  equal  to  the  hospital  s 
average  daily  charge  in  the  base  perjod. 
The  base  penod  amount,  however,  may 
not  exceed  the  cap  described  in 
paragraph  (a)t2hu)|B)  of  this  section. 
The  base  penod  amount  shall  be 
updated  in  accord  with  paragraph 
(a)t2)t)v)  of  this  section. 

(B)  Cap.  The  base  penod  per  diem 
amount  may  not  exceed  the  eightieth 
percentile  of  the  average  daily  charge 
weighted  for  all  dist-haraes  throughout 
the  United  Stales  from  all  higher  vohime, 
hospitals. 

(C)  Review  of  per  diem  amount.  Any 
hospital  or  unit  which  beheves 
OCHAMPUS  calculated  a  hospital- 
specific  per  diera  which  differs  by  more 
than  five  dollars  from  that  calculated  by 
the  hospital  or  unit  may  apply  to  the 
Director  of  OCHAMPUS  or  designee  for 
a  recalculation.  The  burden  of  proof 
shall  be  on  the  hospital. 

(iii)  Regional  per  diems  for  lower 
volume  hospitals  and  units.  This 
paragraph  descrbes  the  per  diem 
amounts  for  hospitals  and  units  with  a 
lower  volume  of  CfiAMPUS  discbarges 

(A)  Per  diem  amounts.  Hospitals  and 
units  with  8  lower  volume  of  CHAMPUS 
patients  shall  be  paid  on  the  basis  of  a 
regional  per  diem  amount,  adjusted  for 
area  wages  and  indirect  medical 
education.  Base  period  regional  per 
diems  shall  be  calculated  based  upon  all 
CH.^MPUS  lower  volume  hospitals' 
claims  paid  daring  the  base  period.  Each 
regional  per  diem  amount  shall  be  the 
quotient  of  all  covered  charges  divided 
by  all  covered  days  of  care,  reported  on 
all  CHAMPUS  claims  from  lower 
volume  hospitals  in  the  region  paid 
during  the  base  period,  after  ha\ing 
standardized  for  indirect  medical 
education  costs  and  area  wage  indexes 
and  subtracted  direct  medical  education 
costs.  Regional  per  diem  amounts  are 
adjusted  in  accordance  with  paragraph 
(aH2)(i!)tC)  of  this  serlion  Additional 
pass-through  payments  to  lower  volume 
hospitals  are  made  in  accordance  with 
paragraph  (a)(2Kiti]rD]  of  this  section. 
The  regions  shall  be  the  same  as  the 
federal  census  regions. 

(B)  Review  of  per  dirm  amount.  Any 
hospital  that  believes  the  regional  per 
diem  amount  applicable  to  that  hospital 
has  been  erroneously  calculated  by 
OCHAMPUS  by  more  than  five  dollars 
may  submit  to  the  Director  of 
OCHAMPUS  or  designee  evidence 
supporting  a  different  regional  per  diem. 
The  burden  of  proof  shall  be  on  the 
hospital 

(C)  AdfusUnenls  to  rcfiional per  diems. 
Two  adjustments  shall  be  made  to  the 
regional  per  diem  rates. 


[  7)  Area  iva^e  index.  The  same  area 
wajie  indexes  used  for  the  CHAMPilS 
DRG-based  paymen^syslem  (see 
paragraph  |aMl)(iii)(E)l^l  of  this  section) 
shall  be  apphed  to  the  wage  portion  of 
the  applicable  regional  per  diem  rate  for 
each  day  of  the  admission.  The  wage 
portion  shall  be  the  same  as  that  used. 
for  the  CHAMPUS  DRG-based  payment 
system. 

[2]  Indirect  medicaf  education  7he 
indirect  medical  education  adjustment 
factors  shall  be  calculated  fnr  teaching 
hospitals  in  the  same  manner  as  is  used 
m  the  CHAMPUS  DRG-based  payment 
system  (see  paragraph  (aKl)(!ii)fEK^)  of 
this  section)  and  applied  to  the 
applicable  regional  per  diem  rate  for 
each  day  of  the  admission. 

(D)  Annual  cast  pass-through  for 
direct  medical  education.  In  addition  to 
pa>'ment5  made  to  lower  volume 
hospitals  under  this  paragraph. 
CHAMPUS  shall  annually  reimburse 
hospitals  for  actual  direct  medical 
education  costs  associated  with  8er\*ices 
to  CHAMPUS  beneficiaries.  This 
reimbursement  shall  be  done  pursuant 
to  the  same  procedures  as  are 
applicable  to  the  CH.\MPUS  DRG-based 
payment  system  (see  paragraph 
(a)(l)[iii)[G)  of  this  section). 

(iv)  Base  period  and  update  factors— 
(A)  Br.se period.  The  base  period  for 
calculating  the  hospital-specific  and 
regional  per  diems.  as  described  in 
paragraphs  (a)(2)  |ii)  and  (iii)  of  this 
section.  IS  federal  fiscal  year  1986.  Base 
period  calculations  shall  be  l>ased  on 
actual  claims  paid  during  the  period  )u]> 
1. 1967  through  May  31,  1986.  trended 
forward  to  represent  the  12-month 
period  ending  September  30.  1986  on  the 
basis  of  the  Medicare  inpatient  hospital 
market  basket  rate. 

(B)  ASiernotive  hospilGi-specific  data 
base.  Upon  application  of  a  higher 
volume  hospital  or  unit  to  the  Direcior  of 
OCHAMPUS  or  designee,  the  hospital  or 
unit  may  have  its  hospital-specific  ba.'^e 
penod  calculations  based  on  claims 
with  a  date  of  discharge  (rather  than 
date  of  payment!  beiwetn  July  1.  1987 
through  May  31.  1968  if  it  has  generally 
experienced  unusual  delays  m  claims 
payments  and  if  the  use  of  such  an 
alternative  data  base  would  result  in  a 
difference  in  the  per  diem  amount  of  at 
least  S5.(J0.  For  this  purpose,  the  unusual 
delays  means  that  the  hospital's  or 
unit's  average  time  period  between  dote 
of  discharge  and  dale  of  payment  is 
more  than  two  standard  deviations 
longer  than  the  national  average. 

(C)  Update  factors.  The  hospital- 
specific  per  diems  and  the  regional  per 
diems  calculated  for  the  base  period 
pursuant  to  paragraphs  |a)|2|  (ii)  and 
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(tii)  of  this  section  shall  be  in  effect  for 
federal  fiscal  year  1989:  there  will  be  no 
additional  update  for  fiscal  year  1989. 
For  subsequent  federal  fiscal  years,  each 
per  diem  shall  be  updated  by  the 
Medicare  update  factor  for  hospitals  and 
units  exempt  from  the  Medicare 
prospective  payment  system.  Hospitals 
and  units  with  hospital-specific  rates 
will  be  notified  of  their  respective  rates 
prior  to  the  beginning  of  each  federal 
fiscal  year.  New  hospitals  shall  be 
notified  at  surh  time  as  the  hospital  rate 
.is  determined.  The  actual  amounts  of 
each  regional  per  diem  that  will  apply  in 
any  federal  fiscal  year  shall  be 
published  m  (he  Federal  Register  prior 
to  the  start  of  that  fiscal  year. 

(v  1  tii^hf^r  volume  hospitals.  This 
paragraph  describes  the  classification  of 
iind  other  provisions  pertinent  to 
hospitals  with  a  higher  volume  of 
CHAMPUS  patients. 

(AJ  In  general.  Any  hospital  or  unit 
that  had  an  annual  rate  of  25  or  more 
CHAMPL'S  discharges  of  CHAMPUS 
Pdtients  dunng  the  period  luly  1.  1987 
through  May  31.  1968  shall  be 
considered  a  higher  volume  hospital 
dunng  federal  fiscal  year  1989  and  all 
subsequent  fiscal  years. 

All  other  hospitals  and  units  covered 
by  the  CHAMPUS  mental  health  per 
•iiem  payment  system  shall  be 
considered  lower  volume  hospitals. 

(B)  Hospitals  that  subsequevlty 
becomp  higher  volume  hospitals.  In  any 
federal  fiscal  year  in  which  a  hospital, 
including  a  new  hospital  [see  paragraph 
!a)(2)[v)|C)  ofthis  section),  not 
previously  classified  as  a  higher  volume 
hospital  has  25  or  more  CHAMPUS 
di-scharges,  that  hospital  shall  be 
considered  In  be  a  higher  volume 
huspitrfl  during  the  next  federal  fiscal 
year  and  ail  subsequent  fiscal  years. 
The  hospital  specific  per  diem  amount 
shall  be  calculated  in  accordance  with 
the  provisions  of  paragraph  (a)|2)(ii)  of 
this  section,  except  that  the  base  period 
average  daily  charge  shall  be  deemed  to 
be  the  hospitals  average  daily  charge  in 
the  year  in  which  the  hospital  had  25  or 
more  discharges,  adjusted  by  the 
percentage  change  in  average  daily 
charges  for  ail  higher  volume  hospitals 
and  units  between  the  year  in  which  the 
hospital  had  25  or  more  CHAMPUS 
discharges  and  the  base  period.  The 
base  period  amount,  however,  may  not 
exceed  the  cap  described  in  paragraph 
(a)(2)(ii|(B)  of  this  section, 

(C)  Special  retrospective  payment 
provision  for  new  hospitals.  For 
purposes  of  this  paragraph,  a  new 
hospital  is  a  hospital  that  qualifies  for 
the  Medicare  exemption  from  the  rate  of 
increase  ceiling  applicable  to  new 
hospitals  which  are  PPS-exempt 


psychiatric  hospitals.  Any  new  hospital 
that  becomes  a  higher  volume  hospital, 
in  addition  to  qualifying  proflpectively 
as  a  higher  volume  hospital  for  purposes 
of  paragraph  fali2)(v|(B]  of  this  section, 
may  additionally,  upon  application  to 
the  Director  of  OCHAMPUS,  receive  a 
retrospective  adjustment.  The 
retrospective  adjustment  shall  be 
calculated  so  that  the  hospital  receives 
the  same  government  share  payments  it 
would  have  received  had  it  been 
designated  a  higher  volume  hospital  for 
the  federal  fiscal  year  in  which  it  first 
had  25  or  more  CHAMPUS  discharges 
and  the  preceeding  fiscal  year  (if  it  had 
any  CHAMPUS  patients  during  the 
preceeding  fiscal  year).  Such  new 
hospitals  must  agree  not  to  bill 
CHAMPUS  beneficiaries  for  any 
additional  costs  beyond  that  determmed 
initially. 

(D)  Review  of  classification.  Any 
hospital  or  unit  which  OCHAMPUS 
erroneously  fails  to  classify  as  a  higher 
volume  hospital  may  apply  to  the 
Director  of  OCHAMPUS  or  designee  for 
such  a  classification.  The  hospital  shall 
have  the  burden  of  proof. 

(vi)  Payment  for  hospital  based 
professional  services.  Lower  volume 
hospitals  and  units  may  not  bill 
separately  for  hospital  based 
professional  mental  health  services; 
payment  for  those  services  is  included 
in  the  per  diems.  Higher  volume 
hospitals  and  units,  whether  they  billed 
CHAMPUS  separately  for  hospital 
based  professional  mental  health 
services  or  included  those  services  in 
the  hospital's  billing  to  CHAMPUS.  shall 
continue  the  practice  in  effect  during  the 
period  July  1.  1987  to  May  31.  19B8  (or 
other  data  base  period  used  for 
calculating  the  hospital's  or  unit's  per 
diem),  except  that  any  such  hospital  or 
unit  may  change  its  prior  practice  (and 
obtain  an  appropriate  revision  in  its  per 
diem)  by  providing  to  OCHAMPUS 
notice  in  accordance  with  procedures 
established  by  the  Director  of 
OCHAMPUS  or  designee. 

(viij  Leave  days.  CHAMPUS  shall  not 
pay  for  days  where  the  patient  is  absent 
on  leave  from  the  specialty  psychiatric 
hospital  or  unit.  The  hospital  must 
identify  these  days  when  claiming 
reimbursement.  CHAMPUS  shall  not 
count  a  patient's  leave  of  absence  as  a 
discharge  in  determining  whether  a 
facility  should  be  classified  as  a  higher 
volume  hospital  pursuant  to  paragraph 
(a){2)[vl  of  this  section. 

(viii)  Exemptions  from  the  CHAMPUS 
mental  health  per  diem  payment  system. 
The  following  providers  and  procedures 
are  exempt  from  the  CHAMPUS  mental 
health  per  diem  payment  system. 


(A)  Non-speciafty  providers 
Providers  of  inpatient  care  which  are 
not  either  psychiatric  hospitals  or 
psychiatric  specialty  units  as  described 
in  paragraph  (B|(2)(i)(A}  ofthis  section, 
or  which  otherwise  qualify  under  that 
paragraph,  are  exempt  from  the 
CHAMPUS  mental  health  per  diem 
payment  system.  Such  providers  should 
refer  to  {  199 14(a)(1)  for  provisions 
periinent  to  the  CHAMPUS  DRC-based 
payment  system. 

(B)  DRC  424.  Admissions  for  operating 
room  procedures  involving  a  principal 
diagnosis  of  mental  illness  (services 
which  group  into  DRC  424)  are  exempt 
from  the  per  diem  payment  system.  They 
will  be  reimbursed  pursuant  to  th^ 
provisions  of  paragraph  (a|(3]  ofthis 
section. 

(C)  Non-mentai  health  services. 
Admissions  for  non-mental  health 
procedures  in  specialty  psychiatric 
hospitals  and  units  are  exempt  from  the 
per  diem  payment  system.  They  will  be 
reimbursed  pursuant  to  the  provisions  of 
paragraph  (a)(3)  of  this  section. 

(D)  Sole  community  hospitals.  Any 
hospital  which  has  qualified  for  special 
Ireatment^nder  the  Medicare 
prospective  payment  system  as  a  sole 
community  hospital  and  has  not  given 
up  that  classification  is  exempt. 

(E)  Hospitals  outside  the  U.S.  A 
hospital  is  exempt  if  it  is  not  located  in 
one  of  the  50  states,  the  District  of 
Columbia  or  f*uerto  Rico. 

(3)  Billed  charges  and  set  rates.  The 
allowable  costs  for  authorized  care  in 
all  hospitals  not  subject  to  the 
CHAMPUS  pRG-based  payment  system 
or  the  CHAMPUS  mental  health  per 
diem  payment  system  shall  be 
determined  on  the  basis  of  billed 
charges  or  set  rates.  Under  this 
procedure  the  allowable  costs  may  not 
exceed  the  lower  of: 


Linda  Byoum, 

OSD  Fmieral  Register  A  Itemate  Liaison 
Officer.  Department  of  Defense. 
August  30. 19BB. 

TABt.£  1.— Regional  SPECific  Rates 
FOR  PsycHiATnc  Hospitals  and 
UrjiTS  With  Low  CHAMPUS  Volume 

(Less  Itun  25  CWAMPUS  (hsCiarges  m  a  yeaf  1 

(Editonai  Mote  This  tatxe  wril  not  apoear  <n  it^e 
Code  ot  Federal  neguuoortsj 


Unted  States  Census  Regton 


Nonheast- 

l*tow  England „ 

AAame.  New  Hampshire;  Vemwnt;  liAas- 
sactHtsetts:  Rhode  (siand;  Connects 
cut 

Mtd-ABantic - 

New  Vorti.  New  Jersey:   Pennsyfvanie 
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Table    i— Regional    Specific    Rates 

FOR     Psychiatric     Hospitals     and 

Units    With    Low    CHAMPUS    Vcn- 

ume— Continued 

ILoss  trtan  ?s  CHAMPUS  docharges  «  a  year] 

{Edfionai  Note  This  (aNe  «*«  not  appear  m  tfte 
Coda  ot  Faderal  Hagmaiions] 


Undad  StalM  CansuB  ftogion 


Nonti 

Nebraska; 


Midwest 

East  North  Cenm — . 

Oho.  indaniL  Mroit:  McNgan;  Wb- 
consin 
West  North  Central  ._ 
Umrtesota.     towa; 
Dakota;    South    Dakota. 
Kansas 
Sooth: 

South  Atlantic  ^... 

Delaware  Marv^and.  DC.  Wgna. 
West  Virginia.  North  Carolina.  South 
dfrokna.  Georgia.  Florida 

East  Sooth  Central 

Kentucky:  Tennessee.  Aiabama.  M«s»- 
9'PP'. 

West  South  Central - - 

Arkansas.  Lousiau;  TaxsK  OUahoma 


Mootwia.  Idaho:  Wyomino:  Colorado; 
New  Mexico;  Arizona;  Utah,  Nevada 

Paafic  -    ■ 

Washington.  Oregon.  CaMorna,  Alaska. 


1  Th*  wage  portion  ol  the  rate,  subfoct  lo  the  area 


wage  ad|us»nem.  n  74.39%. 
Ber«ticiary  c     "  ^       '  "" 


/  coei-9h»e  (other  than  dependents  o« 
acbvie  duty  memoers)  «  the  knrer  of  $142  per  day 

or  25%  of  the  hospital  bdied  charges. 


Table  2.— High  CH.\MPUS  Volume 
SpeciaKty  Psvchialric  Hospitals  and 
Units  |More  than  25  CHAMPl  S 
discharges  in  a  year] 

lEdilorial  Note:  This  table  will  not  appear 
in  the  Code  of  Federal  Regulations.] 

Alabama 

Charlerwood  Hospital — Dothan. 

Alabama 
Hill  Crest  Hospital— Birmingham. 

Alabama 
Huntsville  HoBpital — Iluntsville. 

Alabama 
Jackson  Hospital — Montgomery. 

Alabama 

Arizona 

Palo  Verde  Hospital— Tucson.  Arizona 

Ramsey  Canyon  Hospital— Sierra  Visia 

Arizona 
Tucson  Psychiatric  Institute— Tucson. 

Arizona 

California 

Alvarado  Parkway  Institute — La  Mesa. 

California 
Antelope  Valley  Hospital— Lancaster. 

California 
Careunit  Ho^tal  of  Los  Angeles— 

Newpon^each.  California 


Charter  Grove  Hospital — Corona. 

California 
Ch.irler  Hospital  of  Long  Beach — Long 

Beach.  California 
College  Hospital — Cerritos,  California 
Community  Hospital  of  the  Monterey — 

Monterey.  California 
Eskalon  American  River  Hospital — 

Carmichael.  California- 
Everett  A.  Gladman  Memorial 

Hospital— Oakland.  California 
Fair  Oaks  Hospital — Santa  Ana, 

California 
First  Hospital  Vallejo— Valleio. 

California 
Crossmont  District  Hosplial — La  Mesa. 

California 
Harbor  View  Medical  Psych  Unit — San 

Diego.  California 
Memorial  Hospital  Medical  Ctr.— Long 

Beach.  California 
Mercy  HoRpital  and  Medical  Ctr. — San 

Diego,  California 
Paradise  Valley  Psych  Unit — National 

City.  California 
Riverside  Community  Hospital — 

Riverside.  California 
San  Bernardino  Community  Hospital — 

San  Bernardino.  California 
San  Luis  Rey  Hospital— Encinitas, 

California 
Sharp  Cabrillo  Hospital— San  Diego. 

California 
St.  losephs  Hospital  of  Orange — Los 

Angeles.  California 
Villa  View  Community  Hospital— San 

Diego,  California 
VisIa  Hill  Hospital— San  Diego, 

California 
Western  Medical  Center — Anaheim. 

California 
Westwood  Hospital — Lcs  Angeles. 

California 
Woodview-Calabasas  Hospital — 

Calabasas.  California 

Colorado 

Cedar  Springs  Psych  Ctr.'-Colorado- 

Springs.  Colorado 
Penrose  Hospitals— Colorado-Springs. 

Colorado 

District  of  Columbia 
Psychiatric  Institute-Washington.  DC — 
Washington.  DC 


Florida 

Baptist  Hospital  Physicians— Pensacola. 
Florida 

Baptist  Medical  Psych  Unit- 
Jacksonville.  Florida 

Bay  Medical  Center — Panama  City. 
Florida 

Charter  Hospital  of  Jacksonville — 
Jacksonville,  Florida 

Charter  Hospital  of  Tampa  Bay- 
Tampa,  Florida 

Circles  of  Care  Inc.- Melbourne.  Florida 

Florida  Hospital— Orlando.  Florida 


Horizon  Hospital — Clearwater.  Florida 
Memorial  Hospital  of  Tampa — Tampa. 

Florida 
Orlando  General  Hospital— Orlando. 

Florida 
St.  Johns  River  Hospital— Jacksonville, 

Florida 
St.  Josephs  Hospital— Tampa.  Florida 
St.  Vincents  Medical  Center — 

Jacksonville.  Florida 
Tallahassee  Psychiatric  Center — 

Tallahassee.  Florida 
West  Honda  Regional  Psych  Unit- 

Pensacola.  Florida 
Wuesthoff  Memorial  Psych  Unil — 

Rockledge.  Florida 

Ccorsia 

Charter  By  The  Sea— Si.  Simons  Island. 

Georgia 
Charier  Hospital  Augusta— Augusta. 

Georgia 
Charter  Hospital  of  Savannah — 

Savannah.  Georgia 
Charter  Lake  Hospital— Macon.  Georgia 
Coliseum  Psychiatric  Hospital — Macon, 

Georgia 
Greenleaf  Center  Inc.— Valdosta. 

Georgia 
Houston  Medical  Center— Warner 

Robins,  Georgia 
Memorial  Medical  Center— Savannah, 

Georgia 
Phoebe  Putney  Memorial  Hospital — 

Albany.  Georgia 
Ridgeview  institute — Smyrna.  Georgia 
University  Hospital— Augusta,  Georgia 

Kentucky 

Lincoln  Trail  Hospital— RadcUff. 
Kentucky 

Louisiana 

Briarwood  Hospital— Alexandria. 

Louisiana 
Humana  Hospital  Brentwood — 

Sheveport,  Louisiana 

Missouri 

St.  Johns  Regional  Health  Ctr,- 
Springfield.  Missouri 

Mississippi 

Charter  Hospital  of  Jackson— Jackson. 

Mississippi 
CPC  Sand  Hill  Hospital— Gulfport. 

Mississippi^ 
Gulf  Oaks  Hospital— Biloxi,  Mississippi 
Singing  River  Hospital— Pa scagoula. 

Mississippi 

Nebraska  , 

St.  Joseph  Mental  Health  Ctr.— Omaha. 
Nebraska 

Nevada 

Charter  Hospital  of  Las  Vegas — Las 
Vegas.  Nevada 
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Monte  V;std  Cdnler — l^s  Vegds, 
Nevada 

New  Mexico 

Charter  HospitaTof  Albuquerque — 

Albuquerque.  New  Mexico 
Charter  Hospital  of  Santa  Teresa — 

Santa  Teresa.  New  Mexico 
Heights  Psychiatric  Hospitaf — 

Albuquerque.  New  Mexirn 
HSA  Valiey  View  Hospital — Las  Cruces. 

New  Mexico 
Memorial  Hospifal — Albuquerque.  New 

Mexico 

,\'orth  Carolina 

Br>'nn  Mart  Hospital — fackftonvHle. 

North  Carolina 
Wayne  Memorial  Hospital — Goldsboro. 

North  Carolina 

OkJahuma 

Great  Plains  Hospital — Lawton. 

Oklahoma 
Jim  Taliaferro  CMH  Clr.— -Lawton. 

Oklahoma 

South  Carolina 

HSA  Coastal  Carolina  Hospital — 

Conway.  South  Carolina 
Medical  University  Ho&pital — 

Charleston.  South  Carolina 
Southern  Pines  Hospital — CharUiston. 

South  Carolina 

Tennessee 

Charter  Lakeside  Hospital— Barllet. 

Tennessee 
Clarksville  Memorial  Hospital — 

Clarksvllle.  Tennessee 
Tennessee  Christian  Medical  Clr. — 

Madison.  Tennessee 

Texas 

Baywood  Hospital — Webster.  Texas 
Brazos  Psychiatric  Hospital — Waco. 

Texas 
Charter  Hospital  Corpus  Christi— 

Corpus  Christi.  Texas 
Charter  Lane  Hospital — Austin.  Texas 
Charter  Real  Hospital— San  Anlon»o. 

Texas 
Colonial  Hills  Hospital— San  Antonio, 

Texas 
CPC  Oak  Bend  Hospital— Fort  Worth. 

Texas 
HCA  HiU  Country  Hospital — S<in 

Antonio,  Texas 
Santa  Rosa  Medical  Clr. — San  Antonio. 

Texas 
St.  Johns  Hospital — San  Angelo.  Texas 
St.  Joseph  Psych  Unil— Houston,  Texas 
Sun  Valley  Hospital — El  Pasa  Texas 

Virginia 

Charter  Colonial  Institute — Newport 

News,  Virginia 
Dominion  Hospital— Falls  Churtih, 

Virginia 


Poplar  Springs  Hospital — Petersburg. 

Virfiinia 
Portsmouth  Psychiatnc  Center — 

Portsmouth.  Vtrgiaia 

Washington 

Puget  Sound  Hospital — Tacoma, 

Washington 

|FRD<'C  88-Zlil>tJ4  Ktied»-2-«acft45nB| 
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VETERANS  AOMINISTRATtON 

38  CFR  Part  36 

Loan  Guaranty;  Use  of  Credit  Reports 
on  Proposed  Reamortlzatfons,  Claims 
Under  Guaranty  and  Repurchased 
Vendee  Loans 

AGENCY:  Vt'ttTdiis  Administration. 
ACTIOW:  Final  rpijuiations. 


summary:  The  Veterans  Administration 

(VAj  is  amending  its  regulations  lo 
require  the  submission  of  credit  reports 
on  proposed  loan  reamurtizatiuns  and  in 
connection  with  the  fihng  of  claims 
under  the  guaranty  ami  dlie  filing  of 
requests  for  repurchase  of  vendee  loans. 
Present  regulations  authorize  VA  to 
require  credit  reports  in  connection  with 
loan  applications,  but  not  with  vendee 
loan  repurchases,  datms  or 
reschfdulmys.  ;is  required  under  the 
provisions  of  OMB  Cirrular  A-129. 
M.inaging  Federal  Credit  Programs. 
EFFECTIVE  DATE:  These  reiruUtions  are 
effpctivp  October  6,  19nrt 
FOR  FURTHER  rMFORMATION  CONTACT: 
Mr.  Raymond  U  Brodie.  Assistant 
Director  for  Loan  Management  {281  J. 
Loan  Guaranty  Service,  Department  of 
Veterans  Benefits,  Veterans 
Administration.  &10  Vermont  Avenue 
NW..  Washington.  DC  2f>42n,  (2U2)  233- 
3668. 

SUPPI^MEMTARV  INFORMATION:  Under 
the  provisions  of  OMB  Circular  A-129, 
Managing  Federal  Credit  Programs, 
agencies  must  obtain  credit  reports  in 
connection  with  loan  applications,  loan 
reschedulings,  when  vendee  loans  are 
repurchased  by  the  Government,  and 
when  claims  are  filed  under  the 
guaranty  on  loans  made  or  guaranteed 
by  the  Government.  Present  regulations 
authorize  VA  lo  require  credit  reports  in 
connection  with  loan  applications,  but 
not  with  vendee  loan  repurchases, 
claims  or  rescheduluig. 

On  May  2a.  1967.  VA  published  in  the 
Federal  Regjsta  (52  FR  198811  proposed 
legulatory  amendments  to  require  credit 
reports  in  connection  with  vendee  loon 
repurchases,  claims  and  loan 
reschedulings.  Two  public  conunents 
were  received  on  the  proposed 


regulatory  amendmenls.  one  from  an 
industry  trade  group  dnd  the  MTond 
from  a  Itiuder.  The  industry  trade 
organization  noted  that  the  regulation 
change  would  place  a  burden  on  loan 
servicers  in  the  form  of  unreimbursed 
administrative  costs.  It  further  suggest? 
that  VA  allow  servicers  tn  make  a  claim 
of  $60  for  each  credM  report  .•iubmilted  lo 
VA  as  a  way  of  eliminatffjg  the  need  for 
evidence  of  payment  and  to  compensate 
servicers  for  their  administrative  costs. 
The  final  rule  provides  that  the  actual 
cosi  of  the  credit  report  will  be  allowed 
in  the  guaranty  of  repurchase  datm  if  it 
is  reasonable  and  customary  in  the 
locality.  We  believe  that  the 
administrative  costs  associated  with 
oblauung  the  credit  report  and  minunal. 
since  most  lenders /servicers  alrpady 
have  established  procedures  for 
obtaining  such  reports.  Evidence  of 
payment  for  the  credit  report  will  not  be 
required,  since  our  local  offices  are 
famihar  with  the  typical  costs  of  credit 
reports  in  their  jurisdiction.  In  maximum 
claim  cases,  the  claim  payment  may 
exceed  the  maximum  amount  normally 
payable  in  order  to  cover  the  cost  of  the 
credit  report. 

This  commenter  also  wrote  that 
obtaining  credit  reports  to  assist  in  V.A's 
debt  collection  efTorls  is  not  related  lo  a 
servicer's  foreclosure,  repurchase  or 
loan  servicing  responsibilities.  We  do 
not  agree.  All  loan  holders  have 
servicing  programs  which  are  intended 
to  meet  their  own  business  needs. 
Holders  of  federally  guaranteed  \oaY\9 
have  additional  responsibility  to 
demonstrate  proper  ability  to  service 
loans  adequately  to  protect  the  interests 
of  the  Government  as  guarantor. 
Adequate  servicing  includes  taking 
necessary  action  to  preserve  the  liability 
of  all  obligors  and  to  provide  V.A  with 
data  which  will  facilitate  (he 
Government's  efforts  to  seek 
reimbursement  for  paid  claims  from  the 
liable  obligors.  The  credit  report  is  the 
best  source  of  information  which  is 
readily  available  to  satisfy  this  servicing 
responsibility.  In  addition,  providing  the 
credit  report  will  verify  that  the  holder 
has  complied  with  the  requirements  lo 
report  the  delinquency  to  a  credit 
reporting  agency. 

The  commenter  also  noted  that  ihere 
may  be  delays  by  credit  bureaus  in 
providing  credit  reports  during  peali 
periods  of  refinances  and  new 
originations.  We  do  not  believe  (his  will 
be  a  problem.  If  the  credit  reports  are 
requested  timely  during  loan 
termination,  they  should  be  received 
prior  to  submission  of  the  claim.  For 
repurchase  claims,  holders  will  have  to 
order  the  report  in  sufficient  time  to  be 
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received  and  included  with  the 
repurchase  claims. 

The  commenter  advised  that  holders 
should  be  able  lo  include  the  cost  of  the 
credit  report  as  part  of  the  account 
arrears  in  cases  where  the  borrower 
attempts  to  reinstate  prior  to  submission 
of  a  repurchase  claim.  VA  concurs. 
Borrowers  can  be  required  lo  be 
reimburse  the  holder  for  the  cost  of  the 
credit  report  in  connection  with 
reinstatement  of  the  loan. 

The  commenter  also  noted  that  not  all 
original  veteran  borrowers  or 
transferees  are  presently  hable  for 
repayment  of  the  loan,  the  holders 
should  not  be  required  to  obtain  credit 
reports  on  these  individuals.  VA 
concurs.  The  regulations  refer  to 
"debtors"  in  describing  those 
individuals  on  whom  credit  reports 
should  be  obtained.  The  use  of  the  word 
debtor  is  in  fact  intended  to  convey  that 
credit  reports  are  only  required  on 
individuals  who  remain  indebted,  and 
are  presently  liable  obligors. 

The  second  commenter.  a  lender, 
suggests  that  VA  reimburse  holders  for 
the  actual  costs  of  credit  reports  rather 
than  establishing  a  maximum  allowable 
fee.  VA  will  reimburse  holders  for  the 
actual  costs  of  the  credit  reports, 
provided  that  such  costs  do  not  exceed 
those  which  are  reasonable  and 
customary  in  the  locality. 

The  requirements  for  and  limitations 
on  reamortization  of  VA-guaranteed 
loans  are  set  forth  at  38  CFR  36.4279  and 
36,4314.  These  sections  are  amended  to 
require  that  the  borrower(s)  be  a 
reasonable  credit  risk  at  the  time  of 
reamortization.  as  determined  by  the 
holder  of  the  loan,  based  upon  a  review 
of  the  borrower(s)  creditworthiness, 
including  a  review  of  a  credit  report(s) 
on  the  borrowerf  9)  by  the  holder.  The 
holder  would  also  be  required  to  include 
the  credit  reportts)  in  its  submission  lo 
the  Administrator  advising  of  the  terms 
of  the  reamortization.  This  requirement 
should  serve  as  a  further  assurance  that 
reamortization  agreements  will  only  be 
entered  into  when  they  are  likely  lo  be 
in  t}ie  best  financial  interest  of  the 
borrower(s),  the  lender,  and  the 
(Jovernmenl  as  guarantor  of  the  loan. 

The  costs  and  expenses  which  may  be 
Included  in  claims  on  VA-guaranteed 
loans  are  prescribed  in  regulations  at  36 
CFR  36.4276  and  36.4313.  These  sections 
are  amended  to  allow  the  cost  of  a 
credit  report(s)  to  be  included  in  the 
claim.  New  §§  36.4316(c)  and  36.4283{i) 
are  added  to  provide  that  claims  must 
include  a  copy  of  a  current  credit 
report(s)  on  the  debtor(s).  The  current 
§  36.4263()|  is  redesignated  as 
S  36.4283ik).  Except  for  the  new 
requirement  for  a  credit  report(s).  this 


change  simply  describes  in  rcgulator>' 
form  the  current  practice  whereby 
lenders  file  claims  in  accordance  with 
procedural  guidance  made  available  to 
all  lenders. 

A  vendee  loan  is  a  loan  made  by  the 
Administrator  to  finance  the  sale  of  a 
property  acquired  by  the  Administrator 
after  foreclosure  of  a  guaranteed  loan. 
These  loans  are  usually  sold  to 
investors,  often  with  a  guarantee  that 
VA  will  repurchase  the  loan  in  the  event 
of  default.  A  new  §  36.4600(c)(16)  has 
been  added  to  require  that  holders  of 
vendee  loans  obtain  and  forward  to  the 
VA  a  current  credit  report{sl  on  the 
debtorls)  when  requesting  VA  to 
repurchase  the  loan.  Section 
36.4600(e)(3)  is  revised  to  provide  for 
reimbursement  to  the  holder  of  the  cost 
of  obtaining  the  credit  r^port(s). 

The  Administrator  hereby  certifies 
that  these  final  regulatory  amendments- 
will  not  have  a  significant  economic 
impact  on  a  subslaniial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act  Title  5. 
United  Slates  Code,  sections  601-612. 
The  cost  of  the  credit  report(8)  required 
to  be  submitted  with  claims  and 
repurchase  requests  would  be 
reimbursable.  The  cosl  of  credit  reports 
required  for  proposed  reamortizations 
may  be  collected  by  the  lender  from  the 
individual  borrowerls)  requesting  the 
reamortization.  Individuals  are  not 
included  in  the  definition  of  small 
entities  under  the  Regulatory  Flexibility 
Act.  Pursuant  lo  5  U.SC.  605(b).  these 
regulatory  amendments  are  therefore 
exempt  from  the  initial  and  final 
regulatory  analysis  requirements  of 
sections  603  and  604. 

The  regulatory  amendments  have 
been  reviewed  under  Executive  Order 
12291.  entitled  Federal  Regulation,  and 
are  not  considered  major  regulation 
changes  as  defined  in  the  Executive 
Order.  These  regulations  will  not  Impact 
on  the  public  or  private  sectors  as  major 
rules.  They  will  not  have  an  annual 
effect  on  the  economy  of  SlOO  million  or 
more  and  will  not  cause  a  major 
increase  In  costs  or  prices  for 
consumers,  individual  industries, 
government  agencies,  or  geographic 
regions;  nor  will  they  have  other 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  Stales-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  information  collection 
requirements  contained  in  §§  36.4283(11, 
36.4316(c]  and  36.4600  (c)  and  (e)  of 
these  regulatory  amendments  have  been 
approved  by  the  Office  of  Management 


and  Budget  (OMB)  under  OMB  control 
number  2900-0480. 

Catalog  of  Federal  Domestic 
Assistance  Program  Numbers  are  64.114 
and  64.119. 

These  amendments  are  proposed 
under  authority  granted  the 
Administrator  by  sections  210(c), 
lB03(c)(l).  1819(g)  and  1820  of  Title  38. 
United  Stales  Code. 

List  of  Subjects  in  38  CFR  Part  36 

Cor\dominiums.  Handicapped. 
Housing  loan  programs — housing  and 
community  development,  Manufactured 
homes,  Veterans. 

Approved:  August  3, 1S8S. 
Thomas  K.  Tumage, 
Admintstrvior. 

38  CFR  Part  36.  Loan  Guaranty,  is 
amended  to  read  as  follows: 

PART  36—1  AMENDED] 

1.  In  §  36.4276  paragraph  (b)(6)  is 
revised  and  paragraph  (h)(7)  is  added  to 
read  as  follows: 

§  36.4276    Advances  and  other  cttarg«&. 

(b)  '   •   ■ 

(6)  The  cosl  of  a  credit  rcport(s)  on  the 
debtor(5).  which  is  (are)  lo  be  forwarded 
to  the  Administrator  in  connection  with 
the  claim, 

(7)  Any  other  expense  or  fee  that  is 
approved  in  advance  by  the 
Administrator. 

(Authority:  38  U.S.C.  lS20(g)) 


Z§  36.4278    (Amended) 

In  §  .I6.4278(e)[3)  remove  the  word     - 
his"  and  add.  in  its  place,  the  words 
"his  or  her". 

3.  In  S  36.4279  paragraphs  (a),  (b)  and 
(d)  are  revised  to  read  as  follows: 

§  36.4279    Extenstons  and  reamorttzaUons. 

(a)  Provided  the  deblorfs)  is  (are)  a 
reasonable  credit  risk(s).  as  determined 
by  the  holder  based  upon  review  of  the 
debtor's  (s")  creditworthiness,  including 
a  review  of  a  current  credit  report(s)  on 
the  dobtor(s).  the  terms  of  repayment  of 
any  loan  may.^y  written  agreement 
between  the  holder  and  debtor(s),  be 
extended  in  the  event  of  default,  to 
avoid  imminent  default,  or  in  any  other 
case  where  the  prior  approval  of  the 
Administrator  is  obtained.  Except  with 
the  prior  approval  of  the  Administrator, 
no  such  extension  shall  set  a  rate  of 
amortization  less  than  that  sufficient  to 
fully  amortize  at  least  80  percent  of  the 
loan  balance  so  extended  within  the 
maximum  maturity  prescribed  for  loans 
of  its  class. 
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:j]  In  the  eveni  of  a  paiiiai 
prfpHymer!  pursuant  to  §  36.4211.  the 
:-.i.dn(.e  ol  the  indebtedness  may.  by 
written  agreement  between  the  holder 
and  ihe  debtor(.s),  be  reamnrtized, 
provided  the  re  amortization  schedule 
will  result  in  full  repaymeni  of  the  loan 
within  the  original  maturity,  and 
provided  the  debtor(s)  is  (are]  a 
reasonable  cred:!  riskts).  as  determined 
by  the  holder  based  upon  review  of  the 
debtor's  (s")  creditworthiness,  inclitding 
a  review  of  a  current  crtdit  reportisj  on 
the  debtor(s|. 


(d)  The  holder  shali  promptly  ftjrward 
to  Ihe  Administrator  an  advice  of  the 
terms  of  any  aigreemenl  effecting  a 
reamortization  or  extension  of  a 
guaranteed  loan,  together  with 
cop(yKies)  of  the  crwlit  report(8) 
obtained  on  the  debtorf?!. 

(Aulhontv  38  L'SC  Iftt2J 
4.  $36.4282    [Amended] 

In  }  36  4382(bt  remove  the  words  "■hta" 
where  i!  appears,  and  insert  in  its  place, 
th.p  words  "hm  or  her,"  and  m  the  same 
prtrdgr^ph.  remove  the  word  "he'" 
vvherevf-r  it  appears,  and  insert  in  its 
place  the  words    he  or  she." 

5  In  §  3e.42UJ.  paragraph  ())  is 
redesignated  paragraph  (k)  and  a  new 
paragraph  []]  and  an  O.MB  control 
njrtiber  are  added  to  read  as  follows 

^  36.42S3    Foreclosure  or  repoeseesion. 

(j)  A  claim  for  the  g>jaranty  must 
include  a  cop(yi(ies)  of  a  current  credit 
report(s)  on  the  debtor(sJ. 

(Aulhority  M  U.S  C.  1912) 

(Information  collection  requirements 
contained  in  paragraph  fp  wen  approved  by 
the  Office  of  Managemerrt  and  Bwdgei  under 
control  numbtsr  2900-0480.( 

6.  In  §  3b,4J13  paragraph  [b)fb>  is 
revised  and  paragraph  \t)\iy\  is  added  to 
redd  as  follows: 

S  36.4313    Advances  and  other  charyes. 

(b)  •   •   • 

'6)  The  cost  of  a  credit  report' si  on  the 
debtorfsl.  which  is  (are)  to  be  forwarded 
la  the  Administrator  in  connection  with 
the  claim. 

\7)  Any  other  expense  or  fee  that  is 
approved  in  advance  by  Ihe 
Administrator. 

(Authority:  38  U.S.C  lB20(a)C3)) 


S  36j4314    Ejrtenalone  and  r«amortiz«Mo««c 

jd}  Provided  the  debtorli)  is  (irei  a 
reasonable  credit  nsklsl.  as  determined 
by  the  holder  based  upon  rev  few  of  the 
debtor's  (s)  r.rf^ditwnrthini'ss.  mrluding 
a  review  of  a  rurreni  credit  rep<"trt|s)  on 
the  dt'btorfsl.  the  lerms  of  rf^pavment  (rf 
any  loan  may  by  wntten  aRreenifnt 
between  the  holder  and  the  debtor^s),  be 
extended  m  the  event  of  default,  to 
avoid  imminent  dpfauU  nr  in  nny  other 
case  where  the  pnnr  approval  of  the 
Administrator  is  obtained  Kxcept  with 
the  prior  approval  nf  the  Admintstrator, 
no  such  extension  shall  set  a  rate  of 
amorti2<ilion  less  than  that  sufficient  to 
f!il!y  amortixe  at  least  80  f)prrerif  of  Ihe 
loan  balanc;e  so  extended  within  the 
maximom  maturity  prescribed  for  loans 
of  its  class. 

(b)  In  the  event  of  a  partial 
prepayment  pursuant  to  §  36.4310.  the 
balance  of  the  indebledness  ma*/,  by 
written  agreement  between  the  holder 
and  the  debtorfsj,  be  reamnrtiz^Hi. 
provided  Ihe  reamortization  ^nhednJe 
will  result  in  full  rt-pavment  nf  Ih**  jnan 
within  the  original  matunty.  and 
provided  the  debtorfs)  is  (are) 
reasonable  credit  nskfs].  as  determined 
by  the  holder  based  upon  review  of  Ihe 
debtors  fs')  creditworthiness,  inchidirtg 
a  review  of  a  current  credit  reportfs)  on 
the  debtorfs). 


(e)  The  holder  shall  promptly  forward 
to  the  Administrator  an  advice  of  the 
terms  otany  agreement  effecting  a 
reamortization  or  extension  of  a 
guaranteed  or  insured  loan,  together 
with  a  copfy)(ies)  of  the  credit  reportfsj 
obtained  on  the  debtorfs). 
(Authonty-.  38  US.C  1803(c)(1)) 

a.  In  }  3fl  4316  paragraph  (c)  and  an 
OMB  control  number  are  ndded  to  read 
as  foilowH 

$3&.4316    Continued  delsuit. 


[c]  A  ctaun  for  the  guaranty  must 
include  a  coplyHies)  of  a  current  credit 
report(s)  on  the  debtorts). 
(Aulhonly!  38  U  S  C  1B32) 
[Information  collection  requirements 
contained  m  paragraph  (c)  wet«  approved  by 
the  Office  of  Management  and  Budget  urwier 
conlrol  number  2900-0480.) 

9.  In  S  36.4800  paragraph  (c)tl61  is 
added,  paragraph  te}(3)  is  revised,  and 
an  OMB  control  number  is  added  to 
read  as  followf; 

§  36.4600     Sale  of  loans,  guarantee  of 
payment 


Administrator  when  retfuesting  Ihst  the 
Administrator  repurLhase  the  (<jan 
(Authon'ty:  38  LT.S.C.  1903(cjft  \  and  1B20I 

(e)  •    •    • 

(3)  The  holder  m.iy  he  reimbursed  far 
the  cost  of  a  current  rredit  reportfs)  on 
the  debtorts)  which  is  fare)  forwarded  fn 
the  Administrator  along  with  the  rpqucnt 
for  repurchase  and  ff>r  any  ather  costs  or 
expenses  incurred  whtf  h  .trp  approved 
in  advarjce  by  Ihe  Administrator  as 
being  necessary  to  protect  (he 
Government's  interest. 

(Aothorfty:  38  U.S.C  ia03(c)t1)  and  1S20I 

(Information  coUectioo  requirements 
contained  in  paragraphj  (c)  and  le)  were 
approved  by  Ihe  OfficK  of  Management  atki 
Budfiet  under  control  number  2900-0840- ) 

fFR  Dor  8fl-iq9M  Rled  9-2-8a  3-45  amj 


7.  In  $  36.4314  paragraphs  (a).  |b)  and 

(e)  are  revised  to  read  as  follows: 


(c)  '  *  * 

(16)  To  obtain  and  forward  a  current 
credit  report(s]  on  the  debtorjs)  to  the 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  30.  50.  69.  70.  90.  147,  t67, 
169.  and  188 

ICGO  88-0721 

OMB  Control  Numbers;  Reporting  and 
Recordkeeping  Requirements 

AOENCr:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

summary:  Pursuant  to  the  Paperwork 
Reduction  Act  of  1980,  all  regulations 
which  contain  reporting  or 
recordkeeping  requirements  must  be 
approved  by  the  Director.  Office  of 
Management  and  Budget  (OMB).  Once 
approved,  these  regulations  are  assigned 
an  OMB  Control  Number.  OMB  Control 
Numbers  for  regulations  within  Title  46. 
Code  of  Federal  Regulations  are 
displayed  In  a  Table  appearing  in  the 
Subchapter  or  Part  lo  which  they  relate. 
This  document  updates  the  display 
tables  to  include  OMB  Control  Numbers 
assigned  to  certain  regulations  in 
Chapter  I  of  Title  46.  Code  of  Federal 
Regulations,  and  makes  minor 
("orrerti'^nc 

EFFECTIVE  DATE;  '^rp!ember  fi,  1988. 
FOR  FURTHER  INFORMATION  CONTACT. 

Lieutenant  Commander  Dun  M.  Wrye. 
(202)  267-1534. 

SUPPlfMENTARV  INFOAMATKM:  This 
rmal  rule  was  nat  prpieded  by  a  notice 
of  proposed  rulemaking.  In  accordance 
with  5  U.S.C.  5S3(b).  Ihe  Coast  Guard 
finds  that  notice  and  opportunity  for 
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comment  are  unnecessary  and  contrary  46  CFR  Part  50 

to  the  pubhc  interest.  This  rulemaking  «          -            ■            ... 

simply  up<iates  the  display  tables  of  Reporlmg  and  recordkeeping 

OMB  Control  Numbers  assigned  for  requirements.  Vessels. 

regulations  containing  reporting  or  46  CFR  Part  69 

recordkeeping  requirements  and  makes  .,                              .      ,     „ 

minor  technical  corrections.  The  Coast  Measurement  standards.  Reporting 

Gaurd  has  also  determined  that  good  ^"'^  recordkeeping  requirements. 

cause  exists  under  5  U.S.C.  553(d).  for  Vessels. 

making  this  rulemaking  effective  in  less  4ff  CFR  Part  70 

than  30  days  after  publication.  The  OMB 

Control  Numbers  displayed  have  been  Marine  safety.  Passenger  vessels. 

previously  assigned  during  rulemaking  RepoMing  and  recordkeeping 

procedures  for  the  regulations  to  which  requirements. 

they  relate.  Therefore,  this  rulemaking  4q  qFR  Part  90 

has  no  substantive  effect. 

Cargo  vessels.  Marine  safety. 

Drafhng  Informatum  Passenger  vessels.  Reporting  and 

This  njle  was  drafted  by  Lieutenant  recordkeeping  requirements. 

Comander  Don  M.  Wyro.  Administrative  -«  CFR  Part  147 
I^w  Branch.  Regulations  and 

Administrative  Law  Division,  Office  of  Arms  and  munitions.  Hazardous 

Chief  Counsel  materials  transportation.  Marine  safety, 

ReguUlory  EvaluatioD  Packaging  and  containers,  Rcponing 

"          '  and  recordkeeping  requirements. 

This  rule  is  considered  to  be  non- 

major  under  Executive  Order  12291,  and  ■II' CFR  I  art  167 

non-significant  under  the  DOT  Fire  prevention.  Marine  safety. 

Regulatory  Policies  and  Procedures  (44  Reporting  and  recordkeeping 

FR  11034:  February  2B.  1979).  The  requirements.  Schools,  Seamen.  VesseU. 
economic  impact  of  this  final  rule  has 

been  found  lo  be  so  minimal  that  further  *^  <^™  ''"'^  '®' 

evaluation  is  unnecessary.  This  rule  pirc  prevention.  Marine  safely, 

merely  displays  existing  OMB  Control  Reporting  and  recordkeeping 

Numbers  and  makes  technical  requirements,  Schools.  Vessels, 
corrections  to  the  display  tables.  No 

new  substantive  requirements  are  ^^  CFR  Part  188 

imposed^  Since  the  impact  of  this  nile  is  fj,^^„g  safp,y  Oceanographic 

expected  to  be  minimal,  the  Coast  research  vessels.  Reporting  and 

Guard  certifies  that  it  will  not  have  a  recordkeeping  requirements, 

significant  economic  impact  on  a  ^.^  document  is  issued  under  the 

substantial  number  of  small  entiUes.  authority  of  44  U.S.C.  3507,  49  CFR  1.45. 

Paperwork  Reduction  In  consideration  of  Ihe  foregoing. 

This  rule  imposes  no  new  or  Chapter  1  of  Title  46,  Code  of  Federal 

additional  reporting  or  recordkeeping  Regulations,  is  amended  as  follows: 

requirements  on  the  public.  p^^.^  30_(AMENDED1 
Fjivironmentai  Impact 

_                           ,.              ,  .  .       ,  l.TheTablein  |30.01-2(b).  is 

The  environmental  impact  of  this  rule  a^^njej  by  adding  new  entries  in 

IS  so  minimal  that  further  environmental  ^          ^,^i  „d„  ,„%^i  ^^  f„|,o„,^ 
documentation  is  unnecessary. 

Federalism  t^""."'    'f™"^«"  . 

This  action  has  been  analyzed  in  (M  ni    r 

accordance  with  the  principles  and  _       '  ^         ,' 
criteria  contained  in  Executive  Order 

12612.  and  it  has  been  determined  that  !L'!?'51— "" " S!f«K1 

this  final  rule  does  not  have  sufTicient  i  ^*-i*r-«*™^^ ^        -      ,»-.      *ii«-v*rf 

.  federalism  implications  to  warrant  the 

preparation  of  a  Federalism  p^^^  50-(  AMENOEDI 
Assessment. 

Ust  of  Subjects  2.  The  Table  in  5  50  01-20(bl,  is 

revised  to  read  as  follows: 
4d  CFR  Part  30 


46  CFR  pan  01  section  wnefc 
KterttAie^i  c  described 


Car^jo  vessels.  Foreign  relations. 
Hazardous  materials  transportation. 
Penalties,  Reporting  and  recordkeeping 
requirements,  Seamen. 


$50.01-20    (Amended I 
(b)  Display 


OMB 


Pats  50  HrougX  64 


PART  69— (AMENDED  1 

3.  The  Table  in  §89  01-21(b),  is 
amended  by  adding  a  new  entry  in 
sequential  order  to  read  as  follows: 

§69.01-21    lAmendedl 

(b)  Display. 
ieaj>2-20 ms-osfcr 

PART  70— f  AMENDED  I 

4.  The  Table  in  section  70.01-15(b|,  is 
amended  by  adding  a  new  cnlry  in 
sequential  order  lo  read  as  follows: 

§70.01-15     lAmendetfl 

(bl  Display. 
!  71.S0-S 2It5-0&M 


PART  90— I  AMENOEDI 

5.  Subpart  yij.Ol  is  amended  by  adding 
a  new  §  90.01-15  to  read  as  follows: 

5  90.0 1  - 1 5    OMB  control  mimtwfs  assigned 
pursuant  to  the  PaiJerwor*  Reduction  Act. 

|,i)  Purpura-.  This  suction  coiiccts  ana 
displays  the  control  numbers  assigned 
lo  informaticn  collection  and 
recordkeeping  requirements  in  this 
subchapter  by  the  Office  of  Management 
and  Budget  (OMB)  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  [44 
use.  3501  et  seq.).  The  Coast  Guard 
intends  that  this  section  comply  with  the 
requirements  of  44  U.S.C.  3.iO"(f),  which 
requires  that  agencies  display  a  current 
control  number  assigned  by  the  Director 
of  the  OMB  for  each  approved  agency 
information  collection  requirement. 

(b)  Display. 


46  CFP  pan  o»  section  wtiere 
•dentilied  w  described 


}9l4<>-3. 
(9140-5... 


Cunert 

owe 

conuol  No 


2115-0554 
2115-0554 


PART  147— (AMENDED! 

6.  Part  147  is  amended  by  adding  e 
new  §  147  01-8  to  read  as  follows: 
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§  U7.01-B    0MB  control  numbers  assigned 
pursuant  to  ttie  Paperwotit  Reduction  Act. 

i.i)  PurpoHf.  This  s*-'i.*ion  rull'jcts  dnd 
displdys  ihe  control  numbers  assiRned 
to  infnrnidtion  collection  anti 
rprordkeeping  requirements  in  this 
5iihchdpter  hy  the  OfTice  of  Management 
<tnd  Budget  (0MB)  pursuant  to  the 
pHperv-nrk  Reduction  Act  of  1980  (44 
U.S  C.  1.^1  et  seq.).  The  Coast  Guard 
intends  that  this  section  comply  with  the 
requirements  if  44  U.SC.  3507(f).  which 
requires  \\\M  Hgencies  display  a  current 
cnntrol  numht.T  assigned  by  the  Director 
uf  the  0MB  fur  each  approved  agency 
information  collection  requirement. 

(b)  Display. 


46  CFR  pan  or  sectwo  wi^e'e 
Klenlined  or  oescr^jed 

Curreol 
0MB 

control  hto. 

{  147.9  ..„ 

5M7  30 

%^A^At^ 

2115-01M 

9U760(ch2>.       ,               

2115-0139 

PART  167— r  AMENDED] 

7.  Subpart  167.01  is  amended  by 
adding  a  new  5  167.01-20  to  read  as 
follows: 

§  167.01-20  0M8  control  numbers 
Bssigned  pursuant  to  the  Paperwork 
Reduction  Act 

(h)  Purpnse.  This  section  cnliects  and 
displdys  the  control  numbers  nssigned 
to  informalion  colltection  and 
recurdkeepinj^  requirements  in  this 
subchapter  by  the  Office  of  Management 
and  Budget  |OMB)  pursuant  to  the 
Piip«'rwork  Reduction  Act  of  1980  (44 
L'  S.C  3501  et  seq  ).  The  Co-ist  Guard 
intends  that  this  section  comply  with  thf 
requirements  of  44  V  S.C  3507lf^,  whu.h 
requires  that  agencies  display  a  current 
control  number  assigned  by  the  Director 
of  the  OMB  for  each  approved  agency 
information  collection  requirement. 

(b)  Display 


46  CFH  part  w  section  »*ftef  e 
Mtentitiea  or  oescntied 


OMB 
aynnoi  No 


5  167  15-36., „ I     2115-0SS4 


PART  159— ( AMENDED! 

8.  In  Subp-irt  169,100.  §  169117  is 
amended  by  redesignating  the  existing 
text  as  paragraph  (a),  by  redesignating 
the  existing  table  as  paragraph  (b). 
adding  a  heading  for  paragraph  (b),  and 
amending  the  entry  for  5  169.233  in  the 
table  to  read  as  follows; 


§169.117    lAmerKled) 

(a)  •   ■   • 

(b)  Display. 

f  16fl.233.-._- ™ 


PART  1B8H  AMENDED] 

B.  Subpart  188.01  is  amended  by 

adding  a  new  §  18801-15  to  rciid  as 
fullows 

§  180.01-15  OMB  control  numt>ers 
a9sigr>ed  pursuant  to  the  Paperworli 
Reduction  Act, 

(rtj  Purpose.  This  seclum  collects  and 
displays  the  control  numbers  assigned 
to  information  collection  and 
recordkeeping  requirements  in  this 
subchapter  by  the  Office  of  Management 
and  Budget  (OMB)  pursuant  to  the 
Paperworlt  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  The  Coast  Guard 
intends  that  this  section  comply  with  the 
requirements  of  44  U.S.C.  3507(0-  which 
requires  that  agencies  display  a  current 
control  number  assigned  by  the  Director 
of  the  OMB  for  each  approved  agency 
Information  collection  requirement. 

(b)  Display. 


46  CFR  DOft  Of  section  wfKre 
ManMed  ot  descnbed 

Cufom 
0M8 

iia8.«>-3 

2115-0554 

(  189  40.«           

2115.0554 

Deled:  August  26, 1888. 
I.E.  Vorbach. 

Reur  Admiral.  U.S.  Coost  Guard  Chief 
Counsel. 

|FR  Due.  118-20179  Filed  9-2-88:  8:45  aoi| 
SfUJNG  CODE  M10-1«.« 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  550 

lOocket  No.  88-221 

Puget  Sound  Tug  &  Barge  Co., 
Eiemptton 

AGENCY:  Federal  Mdritime  Commission. 
action:  Final  rule. 

summary:  This  Final  Rule  exempts 
Puget  Sound  Tug  S  Barge  Company  from 
Ihe  tariff  filing  requirements  of  section 
18(a)  of  the  Shipping  Act.  1916.  and 
sections  2  and  3  of  the  Intercoastal 
Shipping  Act.  1933,  and  ihe  rules  of  46 
CFR  Part  550  for  the  transportalion  of 
general  cargo  in  non-self-propelled 
barges  from  Seattle,  Washington,  to  the 
vicinity  of  Kivalina.  Alaska,  during  1988 
and  1989.  This  exemption,  which  will 
relieve  Pugel  from  regulatory 


requirements,  is  warranled  because 
their  proposed  operation  will  present 
few  of  ihe  compliance  issues  usually 
associated  with  regular  "liner"  services. 
EFFECTIVE  DATE:  This  amendment  lo 
Part  S.W  is  effective  September  6.  1988. 

FOB  FURTHER  INFORMATION  CONTACT: 

Robert  G.  Drew.  Director.  Bureau  of 
Domestic  Regulation.  Federal  Maritime 
Commission.  11(X)  L  Street.  NW  , 
Washington.  DC  20573,  (202)  523-5796. 
SUPPLEMENTARY  INFORMATION:  Pugel 

Sound  Tug  ft  Barge  Company  ("Pugel") 
has  filed  an  application  for  an 
exemption  pusuani  to  section  35  of  Ihe 
Shippi'ng  Act.  1916.  46  use.  app.  B33(a) 
("1916  Act")  from  the  tariff  filing  and 
rate  regulatory  requirements  of  certain 
sections  of  Ihe  1916  Act  and  the 
Intercoastal  Shipping  Act.  1933.  ("1933 
Ad")  for  transportation  by  Puget  during 
1988  and  1989  of  general  cargo  from 
Seattle.  Washington,  to  the  vicinity  of 
Kivalina.  Alaska.  Specifically,  Puget 
requested  exemption  from  Ihe  tariff 
filing  and  rate  regulatory  requirements 
of  sections  2.  3.  and  4  of  the  1933  Act,  46 
U.S.C.  app.  844.  845.  and  845a,  and 
sections  16. 17.  and  18  of  the  1916  Act.  46 
U.S.C.  app  815,  816.  and  817.  for  all 
transportation  service  performed  by 
Puget  during  1988  and  1989  for  Ihe 
carriage  of  general  cargo  in  non-self- 
propelled  barges  in  tow  of  towing 
vessels  on  approximately  six  one-way 
voyages  annually  from  Seattle. 
Washington  to  the  coast  of  Alaska 
above  the  Arctic  Circle  at  a  point  near 
the  village  of  Kivalina,  via  the  Gulf  of 
Alaska,  the  Bering  Sea.  and  Ihe  Chukchi 
Sea. 

The  Commission  published  Notice  of 
Filing  of  the  f>uget  application  in  the 
Federal  Ragisler  (53  FR  16587)  and 
requested  comments  thereon  from 
interested  persons.  No  protests  or 
comments  were  received  in  response  to 
the  Commission's  Notice  of  Filing. 

After  consideration  of  Ihe  Puget 
application,  the  Commission  has 
determined  to  grant,  in  part,  the 
exemption  sought  by  Puget.  The  facts  of 
Pugel's  proposed  service  demonstrate 
that  the  operation  will  present  few  of 
the  compliance  issues  usually 
associated  with  regular  "liner"  services 
in  more  competitive  trade  environments. 
Puget  will  be  discharging  cargo  at  a 
mining  site  rather  than  at  a  commercial 
port  and  will  serve  only  shippers 
associated  with  the  mining  project. 
Rales  will  be  individually  negotiated  to 
take  into  account  the  unique  needs  of 
those  involved  in  the  mining  operation. 
Accordingly,  the  Commission  finds  that 
the  exemption  from  the  tariff  filing 
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lequiremenls  and  related  rote  level 
regulations  of  sections  2  and  3  of  the 
1933  Act  and  section  18(a)  of  the  1918 
Act  is  warranled  for  f*uget'9  proposed 
serx'ice  during  the  1988  and  1989 
shipping  seasons. 

The  Commission  does  not  find, 
however,  that  Puget  should  be  granted 
an  exemption  from  the  various 
proscriptions  of  sections  16  and  17  of  the 
1916  Act.  The  paucity  of  practical 
transportation  alternatives  to  the  mine 
site  appears  to  warrant  some  measure  of 
continued  regulatory  oversight  by  the 
Commission  as  (o  Piiget's  dealings  with 
the  mine  project  subcontractors  or  other 
potential  shippers  to  the  Alaskan  »ite. 
fhiget  has  not.  In  the  Comrmssion's  view, 
presented  any  evidence  or  argument 
which  would  warrant  an  exemption 
from  the  specific  proscriptions  of 
sections  leFlrsI  and  17.  The 
Commi.s.-)ion.  therefore,  finds  that 
exemption  from  the  tariff  filing 
requirements  fulfills  the  basic  thrust  of 
Pugel's  application,  without  need  or 
compelling  reason  lo  extend  additional 
exemption  authority. 

In  accordance  with  section  35  of  the 
Shipping  Act.  1916,  the  Commission 
fintls  that  the  exemption  granted  herein 
will  not  substantially  impair  effective 
regulation  by  the  Commission,  be 
unjustly  discriminatory,  or  be 
detrimental  to  commerce. 

The  Federal  Maritime  Commission 
has  determined  that  this  Final  Rule  is 
not  a  "major  rule"  as  defined  in 
Executive  Order  12291  dated  February 
17. 1981,  because  it  will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more: 

(2)  A  major  Increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  govemmerll 
agencies,  or  geographic  regions:  or 

(3)  Significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Chairman  of  the  Federal  Maritime 
Commission  certifies  pursuant  to  section 
605(b)  of  the  Regulatory  Flexibility  Act. 
5  U.S.C.  601,  e(  seq.,  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entitles,  including  small  businesses, 
small  oi^anlzational  units,  or  small 
governmental  jurisdictions. 

The  Federal  Maritime  Commission 
has  determined  that  Ibis  action  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environmenL  Therefore,  no 


environmental  assessment  or 
environmental  impact  statement  was 
prepared. 

List  of  Subjects  in  46  CFR  Part  550 

Mantime  carriers.  Rates  and  fares, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  pursuant  lo  5  U.S.C  553; 
sections  18(aj.  35.  and  43  of  the  Shipping 
Act,  1916,  46  use.  app.  817.  833a,  and 
841a;  and  section  2  of  the  Intercoastal 
Shipping  Act.  1933, 48  U.S.C.  app.  844; 
the  Federal  Maritime  Commission 
amends  Part  5.S0  of  Title  46  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  550— (AMENDED) 

1.  The  authority  citation  for  Part  5S0  is 
revised  lo  read: 

Authority:  5  U-S.C  5.53;  48  U  S.C.  app.  811 
814.  sis.  817,  820,  833a.  S4Ia.  843.  844. 845, 
a45a.  845b  and  847. 

2.  In  J  550.1  add  a  new  paragraph  (i)  to 

read  as  follows: 

§550.1    Exemptions. 

(1)  Transportation  by  Puget  Sound  Tug 
&  Barge  Company  of  general  cargo  in 
non-self-propelled  barges  from  Seattle. 
Washington,  to  the  vicinity  of  Kivalina. 
Alaska,  during  1988  and  1989. 

By  Ihe  Commission. 
loseph  C  Polking. 
Secretory. 
|FR  Due.  68-20041  Filed  9-2-88:  8:45  am| 

BIU-MO  CODE  7630-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

I  MM  Docket  No  87-432;  RM-60021 

Radio  Broadcasting  Services; 
Chickasaw,  AL;  Quitman,  MS 

agency:  Federal  CommunicaTlons 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  252C2  for  Channel  252A  at 
Chickasaw,  Alabama,  and  modifies  the 
Class  A  license  of  JAB  Broadcasting, 
Inc.  for  Station  WDLT(FM|.  as 
requested,  to  specify  operation  on  the 
higher  class  channel,  thereby  providing 
that  community  with  its  first  wide 
coverage  area  FM  service.  Additionally, 
Channel  255A  is  substituted  for  Channel 
232A  at  Quitman,  Mississippi,  and  the 
license  of  Quitman  Broadcasting 
Company  for  Station  WYKK-FM  is 


modified  accordingly  to  accommodate 
the  Chickasaw  allotment. 

Channel  252C2  can  be  allotted  lo 
Chickasaw,  AL.  consistent  with  the 
minimum  distance  separation 
requirements  of  §  73  207(b)  of  the 
Commission's  Rules,  with  a  site 
restriction  27.3  kilometers  west.  The 
reference  coordinates  utilized  in  this 
determination  are  30-47-10  and  88-21- 
30.  Moreover.  Channel  2S5A  can  be 
allotted  to  Quitman,  MS.  in  conformity 
with  our  Rules,  at  the  present 
transmitter  site  of  Station  WYKK-FM. 
the  coordinates  of  which  are  32-03-51 
and  88-43-29.  With  this  action,  Ihe 
proceeding  is  terminated. 
EFFECTIVE  DATE:  October  13. 198a 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  |oyner,>ia5S  Media  Bureau,  (202) 
634-6530. 

SUPPlfMENTARY  INFORMATION:  This  IS  a 

.summary  of  the  Cotnniission's  Report 
and  Order.  MM  Docket  No.  87-432. 
adopted  August  1, 1988.  and  released 
August  29. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  SireeL  NW., 
Washington,  DC.  The'complcte  text  of 
this  decision  may  bIso  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
1202)  857-3800,  2100  M  Street  NW.;  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

R;idio  broadcasting. 
PART  73— (AMENDED) 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154. 303. 

§73.202    I  Amended! 

2,  Section  73  202(b).  the  Table  ofFM 
Allotments  for  Alabama,  is  amended  by 
revising  the  entry  for  Chickasaw  hy 
removing  Channel  Z52A  and  adding 
Channel  252C2:  also  J  73.202(b),  the 
Table  of  FM  Allotments  for  Mississippi, 
is  amended  by  revising  the  entry  for 
Quitman  by  removing  Channel  252A  and 
adding  Channel  255A. 

Federal  Communicalions  Commission. 
Steve  Kamioer, 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

|FK  Doc  88-20095  Filed  9-2-88;  8-4S  am) 
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47  CFR  Part  73 

[MM  Docket  No.  S7.527;  RM-59531 

Radio  Broadcasting  Services; 
Cocoa.  FL 

agency:  Federal  CommunicaUona 
Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  F^Y  Communications.  Inc., 
substitutes  Channel  257C2  for  Channel 
257A  at  Cocoa.  Florida,  and  modiries  its 
license  fur  Station  WEZY-FM.  Channel 
257C2  can  be  allntted  to  Cocoa  in 
cnmphdnce  with  the  Commission's 
minimum  distance  separation 
rt-quir^ments  without  the  imposition  of  a 
site  restricUon.  The  ctKJrdinates  for  this 
allotment  are  North  Latitude  28-21-24 
and  West  Longitude  80-43-42.  With  this 
action,  this  proceeding  ts  terminated. 
EFFECTIVE  DATE:  October  U,  1988 

FOR  FURTHER  INFORMATION  CONTACT 

Leshe  K  Shdpiro  Mass  Media  Bureau. 
(2021  B;^4-65.^o 

SUPPLEMENTARY  INFORMATION:  This  Is  a 

summary  of  the  Commission  s  Report 
and  Order,  MM  Docket  No.  87-527. 
adopted  .Ausust  5.  1988.  and  released 
August  29,  l^iftS.  The  full  text  of  this 
Commission  decision  ts  available  for 
inspection  and  copying  durinf?  normal 
busmess  hours  m  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW  . 
Washington,  DC.  The  complete  text  of 
this  decision  m^y  also  be  purchased 
from  the  Commission's  copy  contractor, 
international  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  In  47  CFR  Part  73 

Rdi.lio  broadcastini^. 

PART  73— (AMENDED! 

1.  The  authonty  citation  for  Part  73 
continues  to  read  as  follows. 

.Authority:  4^  use  1*1.303. 
§73JK)2    [Amended] 

2.  Section  73.202(b).  the  VM  Table  of 
.Allotments  for  Florida  is  amended  by 
revising  the  entry  for  Cocoa  by  removing 
Channel  257A  and  adding  Channel 
25~C2. 

Federal  Communicalions  CommlsstfHi. 

Steve  fCaminer. 

Deputy  Chref.  Policy  and  Rules  Divition. 

Mass  Media  Bureau. 

(FKDoc  88-2a«4  Filed  9-2-««.  8:45  ami 
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47  CFR  Part  73 

I  MM  Docket  No  Sa-45:  RM-«008 1 

Radio  Broadcasting  Services; 
Estherville,  lA 

agency:  Federal  Communication  a 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  [acobson  Broadcasting 
Company.  Inc..  substitutes  Channel 
240C2  for  Channel  240A  at  EsthervUIe. 
Iowa,  and  modifies  its  license  for 
Station  KUR-FM  to  specify  operation  on 
the  higher  powered  channel.  Channel 
240C2  can  be  allotted  to  Esthervilie  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of  29 
kilometers  (18  miles)  northwest.  The 
coordinates  for  this  allotment  are  North 
Latitude  43-35-27  and  West  Longitude 
95-05-21.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  October  13,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530, 
SUPPLEMENTARY  INFORMATION:  ThtS  Is  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  88-45. 
adopted  August  1. 1988.  and  released 
August  29. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washingion.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW,.  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  io  47  CFR  Part  73 

Radio  broadcasting. 

PART73— lAMENDEDl 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  4"  U  S  C.  IM.  303 
$73,202    I  Amended) 

2.  Section  73.202(b).  the  FM  Table  of 
Allotments  for  F^lhen.ille.  Iowa,  is 
amended  by  removing  Channel  240A 
and  adding  Channel  240C2. 

Federal  CommuniCHtions  Commission. 

Sieve  Kuntaier. 

Deputy  Chief.  Policy  and  fiu/ee  Division, 

Mass  Media  Bureau- 

\y\i  n.ic  88-2{¥«i2  Filed  »-2-68;  B:4S  am| 
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47  CFR  Part  73 

[MM  Docket  No  8&-273;  RM-S2$4] 

Television  Broadcasting  Services; 
Panama  City  Beach,  FL 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  G.  Weaver  Corporation,  allots 
Channel  46  to  Panama  City  Beach. 
Flonda.  as  the  community's  first  local 
television  allotment.  Channel  46  can  be 
allotted  to  Panama  City  Beach  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  a  site  restriction. 
The  coordinates  for  this  allotment  are 
North  Latitude  30-10-42  and  West 
Longitude  85-48-18.  This  allotment  is  not 
affected  by  the  Commission's  temporary 
freeze  on  the  filing  of  construction 
peiTnit  applications  for  vacant  channels 
in  the  vicinity  of  ceriain  metropolitan 
areas.  See  Order.  52  PR  28346.  July  29. 
1987.  Weaver's  alternative  proposal  for 
the  allotment  of  Channel  24  to  Panama 
City  Beach  Is  nut  adopted  since  the  use 
of  Channel  48  no  longer  requires  a 
transmitter  site  restriction  in  the  vicinity 
of  Tyndall  Air  Force  Base  and  it 
removes  a  conflict  with  the  proposed 
allotment  of  Channel  24  at  Tallahassee, 
Florida.  In  MM  Docket  87-114.  With  this 
action,  this  proceeding  is  terminated. 
EFFECTtVE  DATE:  October  13. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro.  Mass  Media  Bureau. 

(202)834-6530. 

SUPPLEMENTARY  INFORMATION:  This  Is  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  B6-273. 
adopted  August  5. 1988,  and  released 
August  29. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  dunng  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street.  NW..  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  Broadcasting 

PART  73— {AMENDED] 

1.  The  authonty  citation  for  Part  73 
continues  to  read  as  follows: 
Authority.  47  use.  154.  303. 
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§73.606    [Amended] 

2  Section  73.606(bJ.  the  TV  Table  of 
Allotments  for  Florida  is  amended  by 
adding  the  following  entry.  Panama  City 
Beach,  Channel  46. 

Federal  Communiciatfons  Commission. 
Sieve  Karalner. 

Deputy  Chief.  Policy  and  Rules  Division. 

Mass  Medio  Bureau. 

|FR  Doc  88-20093  Filed  9-2-88;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  Of  the  Secretary 

46  CFR  Cti.  12 

(Docket  45256:  Amdt  3-4) 

Acquisition  Regulations 

agency:  Office  of  the  Secretary.  DOT. 
action:  Correction  notice. 

SUMMARY:  This  rule  makes  editorial 
corrections  to  the  recently  published 
final  rule  which  effected  the 
republication  of  the  Department's 
Transportation  Acquisition  Regulation 
(TAR)  (48  CFR  Chapter  12).  The  final 
rule  was  published  in  the  Federal 
Re^ster  on  Thursday,  July  28. 1988  (53 
FR  28396)  and  will  be  effective  on 
August  29, 1988. 

EFFECTIVE  DATE:  August  29. 1988. 

FOR  FURTHER  INFORMATION: 

Lunlu(..i  Chdfles  Ventura  at  400  Seventh 
Street  SW.  Room  9100.  Washington.  IX: 
20590,  phone  number  (202)  366-4271. 

I  SUPPLEMENTARY  INFORMATION:  The  final 
rule  amending  48  CFR  Chapter  12.  was 
preceded  by  an  intenm  final  rule  which 
was  published  at  52  FR  44522  on 
November  19,  1987.  The  final  mle  added 
section  1205.303.  Announcement  of 
contract  awards.  In  the  Hrst  sentence  of 
this  section,  the  words  "and 
modifications"  were  included 
inadvertently.  This  correction  notice  is 
Io  correct  this  discrepancy. 

List  of  Subjects  in  48  CFR  Chapter  12 

Government  procurement. 
This  correction  notice  Is  issued  under 
delegated  authority  under  49  CFR  Pai-t 

1.59  (q). 

Dated:  August  31. 198H. 
|on  H.  Seymour, 
Assistant  Secretary  for  Administration. 

Accordingly,  the  Department  of 
Transportation  makes  corrections  to  48 
CFR  Chapter  12  as  follows: 


PART  1205— PUBLICIZING  CONTRACT 
ACTIONS 

120S.303    [Corrected) 

1.  Section  1205.303  is  corrected  by 
deleting  the  words  "and  modifications" 
in  the  first  sentence. 

(FR  Doc  88-20143  Filed  9-2-88.  8.45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Parts  32  and  33 

Addition  of  Five  National  Wildlife 
Refuges  to  the  Ust  of  Open  Areas  for 
Migratory  Game  Bird.  Upland  Game, 
and  Big  Game  Hunting,  and  Two  to  the 
Ust  for  Sport  Fishing 

AGENCY:  Fish  itnti  WildHfe  Service. 

Interior. 

ACTION:  Final  rule. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  is  adding  five  national  wildlife 
refuges  (NWRs)  to  the  list  of  open  areas 
for  migratory  game  bird,  upland  game, 
and/or  big  game  hunting,  and  two 
NWRs  to  the  list  for  sport  fishing.  The 
Service  has  determined  that  such  uses 
will  be  compatible  with  and,  in  some 
cases,  enhance  the  major  purposes  for 
which  each  refuge  was  established.  The 
Service  has  further  determined  that  this 
action  is  in  accordance  with  the 
provisions  of  all  applicable  laws,  is 
consistent  with  the  principles  of  sound 
wildlife  management,  and  is  otherwise 
in  the  public  interest  by  providing 
additional  recreational  opportunities. 
EFFECTIVE  DATE:  September  6. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Larry  LaRochelle.  Division  of  Refuges, 
U.S.  Fish  and  Wildlife  Service.  18th  and 
C  Streets  NW.,  Room  2343,  Washington. 
DC  20240;  Telephone  [202]  343-4313. 
SUPPLEMENTARY  INFORMATION:  National 
wildlife  refuges  are  generally  closed  to 
hunting  and  sport  fishing  until  opened 
by  rulemaking.  The  Secretarj' of  the 
Interior  (Secretary)  may  open  refuge 
areas  to  hunting  and/or  fishing  upon  a 
determination  that  such  uses  are 
compatible  with  the  major  purpose(s)  for 
which  each  refuge  was  established,  and 
that  funds  are  available  for 
development,  operation,  and 
maintenance  of  a  hunting  or  fishing 
program.  The  action  must  also  be  in 
accordance  with  provisions  of  all  laws 
applicable  to  the  areas,  must  be 
consistent  with  the  principles  of  sound 
fish  and  wildlife  management,  and  must 
otherwise  be  in  the  public  interest.  This 
rulemaking  opens  five  refuges  to  hunting 


and  two  to  spori  fishing.  Refuge-specific 
regulations  for  these  refuges  are 
contained  in  separate  rulemaking 
documents  on  refuge- specific  hunting 
and  fishing  regulations. 

On  May  6. 1988,  at  53  FR  16296.  the 
Service  published  a  proposed  rule  to 
open  five  NWRs  to  hunting  and  two  to 
sport  fishing.  Department  of  the  Inlenor 
policy  is.  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  written  comments  received 
on  the  proposed  rule  are  addressed  in 
the  following  section. 

Responses  to  Comments  Received 

Written  comments  on  the  proposed 
rule  were  received  from  43  parties. 
Several  comments  were  similar  or 
identical  to  those  received  on  previous 
proposed  rulemakings  opening  refuges 
to  hunting  and/or  fishing  contending 
generically  that  hunting  on  refuges  is 
illegal,  not  in  the  spirit  for  which  refuges 
are  created,  violates  the  Endangered 
Species  Act.  or  is  not  in  compliance  with 
the  National  Environmental  Policy  Act 
or  various  other  laws  or  regulations. 
These  issues  have  been  addressed  by 
the  Service,  see  e.g.,  51  FR  30655  of 
August  28. 1986.  the  final  rule  opening 
seven  refuges  to  hunting  and  11  to  sport 
fishing,  and  the  Service  will  not  here 
repeat  its  responses  given  in  that 
rulemaking. 

Substantive  comments  on  issues  not 
already  addressed  in  hunting  and  fishing 
plans.  Environmental  Assessments  or 
Section  7  Endangered  Species  Act 
consultations  (all  of  which  were 
available  for  public  review  during  the 
comment  period)  are  responded  to 
below: 

Issue:  While  some  parties 
categorically  supported  or  opposed 
hunting  per  se.  some  took  literal  issue 
with  the  idea  of  hunting  on  a  "refuge," 

Response:  NWRs  are  not  established 
for  the  protection  of  individual  members 
of  each  species;  moreover.  NWRs  are 
established  for  a  variety  of  purposes 
other  than  strict  protection  of  wildlife. 
Each  individual  national  wildlife  refuge 
must  be  managed  primarily  for  the 
major  purpose(s)  for  which  it  was 
established.  Such  purposes  may  include 
providing  for  environmental  education, 
the  protection  of  hardwood  forests, 
designated  bird  species  or  endangered 
species,  or  providing  fish  and  wildlife 
oriented  recreation  including  but  not 
limited  to  bird  watching,  fishing  or 
hunting.  By  law  (see  Conformance  with 
Statutory  and  Regulatory  Authorities 
below)  any  area  may  be  used  for  any 
purpose  when  determined  compatible 
with  the  major  purposes  for  which  it 
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was  established.  As  a  farm  of  recreation 
to  almost  17  million  people,  hunting, 
when  compatible  with  refuge  purposes 
is  considered  to  be  a  valid  activity  that 
IS  often  the  only  practical  form  of 
population  conlro!  far  some  species. 
notably  big  game. 

Issue:  The  frequency,  duration,  extent 
or  manner  of  deer  hunting  on  the 
Supawna  Meadows  NWR  in  New  Jersey 
WHS  commented  upon  most  frequently. 
including  thoughtful  and  substantive 
comments  by  Congressman  William  I. 
Hughes  of  the  Second  District  of  New 
jersey. 

Response:  The  data  obtained  from  the 
First-lime  hunt,  together  with  that  from 
field  work,  will  form  the  basis  upon 
which  Slate  and  Ser\'ice  biologists  will 
evaluate  the  degree  to  which  the 
oblectives  of  the  hunt  were  met  and 
\.pon  which  to  make  future 
recommendations. 

Issue:  The  New  jersey  refuge  deer 
hunts  should  be  substantial  enough  (not 
token)  to  reduce  or  eliminate  crop  and 
landscape  depredations  and  automobile 
accidents  in  the  surrounding  areas. 

Response:  While  the  refuge  hunter 
density  of  one  hunter  per  25  acres  (1/231 
is  not  nearly  as  dense  as  the  l/l5 
sometimes  permitted  elsewhere  in  the 
State,  the  Sen.'ice  believes  refuge 
hunting  program  obfectives  will  be  met. 
This  conservative  hunter  density  is 
thought  prudent  for  this  first-time 
(ipenmg  and  wilt  provide  baseline  data 
upon  which  to  make  future 
recommendations. 

Issue:  Several  residents  in  the  vicinity 
of  the  Supawna  Meadows  NWR 
commented  that  high  deer  populations 
on  the  refuge  caused  extensive 
economic  damage  to  crops,  landscaping 
cind  home  gardens  as  well  as  numerous 
automobile  accidents. 

Response:  One  objective  of  the 
Supawna  Meadows  NWR  hunt  is  "to 
maintain  the  deer  population  at  a  level 
compatible  with  refuge  habitat." 

Issue:  Reducing  deer  will  reduce  the 
number  of  deer  ticks  and  the  threat  of 
Lyme  disease. 

Response:  Deer  ticks  [Ixodes 
dammini]  inhabit  a  variety  of  hosts,  the 
white-footed  mouse  in  particular.  The 
argument  that  reducing  deer  numbers 
will  reduce  the  threat  of  Lyme  disease  to 
humans  cannot  be  supported  by  the 
li'.erature  i:urrer.t!y  available. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

The  National  Wildiife  Refuge  System 

AdministfRiion  Act  of  1966.  as  amended 
IWVRSAA)  [16  V  S,C,  668dd).  and  the 
Refu£!e  Recredhon  Act  (RRA)  of  1962  (16 
i'  S  C,  460k]  govern  the  administration 
dnd  pjbhc  use  of  national  wildlife 


refuges.  Specifically,  section  4(d)(1)(A) 
of  the  NWRSAA  authorizes  the 
Secretary  to  permit  the  use  of  any  area 
within  the  Refuge  System  for  any 
purpose,  including  but  not  limited  to 
hunting,  fishing,  public  recreation  and 
accommodations,  and  access,  when  he 
determines  that  such  uses  are 
compatible  with  the  major  purposes  for 
which  each  refuge  was  established.  The 
Secretary  administers  the  Refuge 
System  through  the  Service. 

The  RRA  gives  the  Secretarj' 
additional  authority  to  administer  refuge 
areas  within  the  Refuge  System  for 
public  recreation  as  an  appropriate 
incidental  or  secondary  use  only  to  the 
extent  that  it  is  practicable  and  not 
inconsistent  wiih  the  primary  purposes 
for  whirii  the  refuges  were  established. 
In  addition,  prior  to  opening  refuges  to 
hunting  or  fishing  under  this  Act.  the 
Secretary  is  required  to  determine  that 
funds  are  available  for  the  development, 
operation,  and  maintenance  of  these 
permitted  forms  of  recreation. 

In  accordance  with  the  NWRSAA  and 
the  RRA,  the  Secretary  has  determined 
that  the  hunting  and  fishing  openings 
described  below  will  be  compatible  and 
consistent  with  the  primary  purposes  for 
which  each  of  the  refuges  listed  was 
established,  and  that  funds  are  available 
to  administer  these  programs.  The 
hunting  and  fishing  programs  will  be 
within  State  and  Federal  (migratory 
game  bird)  regulatory  frameworks.  A 
discussion  of  the  compatibility  of  the 
hunting  and  fishing  programs  with  the 
purpose(8)  for  which  each  refuge  was 
established  and  the  availability  of 
funding  for  each  program,  was  discussed 
in  the  proposed  rule,  referenced  above. 

Economic  Effect 

Executive  Order  12291,  "Federal 
Regulation,"  of  February  17. 1981. 
requires  the  preparation  of  regulatory 
impact  analyses  for  major  rules.  A  major 
rule  is  one  hkely  to  result  in  an  annual 
effect  on  the  economy  of  SlOO  million  or 
more:  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
government  agencies  or  geographic 
regions;  or  significant  adverse  effects  on 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  The  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  further  requires  the  preparation  of 
flexibility  analyses  for  rules  that  will 
have  a  significant  effect  on  a  substantial 
number  of  small  entities,  which  Include 
small  businesses,  organizations  or 
governmental  jurisdictions. 

It  is  estimated  that  opening  these 
refuges  to  hunting  and  fishing  will 
generate  approximately  71.550  annual 
visits.  Using  data  from  the  1980  National 


Survey  of  Hunting,  Fishing,  and 
Wildlife-Associated  Recreation,  and  the 
1987  Economic  Report  of  the  President 
(Consumer  Price  Index),  total  annual 
receipts  generated  from  purchases  of 
food,  transportation,  hunting  and  fishing 
equipment,  fees,  and  licenses  associated 
with  these  programs  are  expected  lo  be 
approximately  $2,406,429  or 
substantially  less  than  5100  million.  In 
addition,  since  these  estimated  receipts 
will  be  spread  over  several  States,  the 
implementation  of  this  rule  should  not 
have  a  significant  economic  impact  on 
the  overall  economy,  or  a  particular 
region,  industry  or  group  of  industries. 
or  level  of  government. 

With  respect  to  small  entities,  this 
rule  would  have  a  positive  aggregate 
economic  effect  on  small  businesses, 
organizations,  and  governmental 
jurisdictions.  These  openings  will 
provide  recreational  opportunities  and 
generate  economic  benefits  that  may  not 
now  exist,  and  will  impose  no  new  costs 
on  small  entities.  While  the  number  of 
small  entities  likely  to  be  affected  is  not 
known,  the  number  is  judged  to  be 
small.  Moreover,  the  added  cost  to  the 
Federal  Government  of  law 
enforcement,  posting,  etc.,  needed  to 
Implement  activities  under  this  rule 
would  be  considerably  less  than  the 
income  generated  from  the 
implementation  of  these  hunting  and/or 
sport  fishing  programs.  Accordingly,  the 
Department  of  the  Intenor  has 
determined  that  this  rule  is  not  a  "major 
rule"  within  the  meaning  of  Executive 
Order  12291  and  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulator^' 
Flexibility  Act. 

Paperwork  Reduction  Act 

The  Service  has  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  the  information  collection 
requirements  of  these  regulations 
pursuant  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq  ).  These 
requirements  are  presently  approved  by 
OMB  as  cited  below: 


Type  0*  miwowtioo  cafectton 

OMB 

Ecooomc  and  puMc  use  permits  

1018-0014 

These  regulations  impose  no  new 
reporting  or  recordkeeping  requirements 
that  must  be  cleared  by  OMB. 

Environmental  Considerations 

TTie  "Final  Environmental  Statement 
for  the  Operation  of  the  National 
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Wildlife  Refuge  System"  (FES  76-59) 
was  filed  with  the  Council  on 
Environmental  Quality  on  November  12. 
1976:  a  notice  of  availability  was 
published  in  the  Federal  Register  on 
November  19. 1976  [41  FR  51131). 
Pursuant  lo  the  requirements  of  section 
102(2)|C)  of  the  National  Environmental 
Policy  Act  of  1969  [42  U.S.C.  4332(2)(C). 
environmental  assessments  (EAs)  were 
prepared  for  these  refuge  openings. 
Based  upon  the  EAs,  the  Service  issued 
Findings  of  No  Significant  Impact  with 
respect  to  the  openings.  Section  7 
evaluations  were  prepared,  where 
appropriate,  pursuant  to  the  Endangered 
Species  Act. 

In  view  of  the  rapidly  approaching 
hunting  seasons,  there  is  an  immediate 
need  to  place  these  regulations  into 
effect.  It  is  Service  policy  to  conduct 
hunting  within  the  framework  of  State 
laws,  regulations  and  seasons.  To  delay 
opening  the  refuges  to  hunting  may 
cause  confusion  lo  the  public,  deny  a 
benefit  to  the  public  and  small  related 
businesses  and  would  not  be  in  the  best 
interest  of  the  Service  or  the  public 
Thus  the  Department  of  the  Interior 
concludes  that  good  cause  exists  within 
the  meaning  of  5  U.S.C.  553|d)(3)  of  the 
Administrative  Procedures  Act  to  make 
these  regulations  effective  upon 
publication  in  the  Federal  Register. 

Primary  Author 

Larry  LaRochelle,  Division  of  Refuges, 
U.S.  Fish  and  Wildlife  Service, 
Washington,  DC.  is  the  primary  author 
of  this  rulemaking  document. 

List  of  Subjects 

SO  CFR  Port  32 

Hunting,  National  Wildlife  Refuge 
System,  Wildlife.  Wildlife  refuges. 

50  CFR  Port  33 

Fishing.  National  Wildlife  Refuge 
System.  Wildlife  refuges. 

Accordingly.  Parts  32  and  33  of 
Chapter  I  Title  50  of  the  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below: 

PART  32— I  AMENDED  1 

1.  The  authority  citation  for  Part  32 
continues  to  read  bi  follows: 

Authority:  S  U  SO.  301;  16  US.C.  460k.  664. 
868dd.  and  715i. 

2.  Section  32.11  is  amended  by  adding 
Cache  River  NWR,  AR,  and  Salt  Plains 
NWR,  OK,  alphabetically  by  Slate  as 

follows 

§32.11     List  of  open  areas:  migratory 
game  birds. 


Arkansas 

Cache  River  National  Wildlife  Refuge 


Oklahoma 

Salt  Plains  National  Wildlife  Refuge 

3.  Section  32.21  is  amended  by  adding 
Cache  River  NWR.  AR.  Little  River 
NWR.  OK.  and  Salt  Plains  NWR.  OK. 

alphabetically  b>  Stale  as  fullortb 

S  32.21     Ust  of  open  areas:  upland  game. 


Cache  River  National  Wildlife  Rehlge 


Oklahoma 

•  ...         * 

Salt  Plains  National  Wildlife  Refuge 

4.  Section  3231  is  amended  by  adding 
Cache  River  NWR.  AR,  Edwin  B. 
Forsythe  NWR,  N).  and  Supawna 
Meadows  NWR,  .N|,  alphabetically  by 
State  as  ftiUows: 

5  32.31     Ust  of  open  areas;  t>tg  game. 

Arkansas 

Cache  River  National  Wildlife  Refuge 

New  (ersey 

Edwin  B.  Forsythe  National  WildHfe  Refuge 

•  .        •        •        . 

Supawna  Meadows  National  Wildlife  Refuge 
PART33— lAMENDEDI 

1.  The  authority  citation  for  Part  33 
continues  to  read  as  follows: 

Authority;  5  IJ.S.C  301: 16  U.S.C.  460K.  664. 
e68dd.  715i. 

2.  Section  33.4  is  amended  by  adding 
Cache  River  NWR,  AR,  and  Little  River 
NWR.  OK,  alphabetically  by  State  as 

follows: 

§  33.4    Ust  of  open  areas,  sport  fishing. 

Arkansas 

Cache  River  National  Wildlife  Refuge 


Dated:  August  15. 1988. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fisti  and 
Wildlife  and Parlis. 

|FR  Doc.  86-20(J79  Filed  9-;-»8:  BIS  am] 
BILLING  CODE  431CI-5S-y 


Oklahoma 

Little  River  National  Wildlife  Refuge 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  674 

Docket  No  80630-61301 

High  Seas  Salmon  Fishery  off  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (iVMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  closure. 

summary:  NOAA  issues  this  notice 
closing  the  U.S.  Exclusive  Economic 
Zone  off  Southeast  Alaska  to 
commercial  fishing  for  all  salmon 
species.  This  action  is  necessary  to 
control  the  harvest  of  echo  salmon  by 
the  commercial  troll  fishery  and  is 
intended  to  ensure  that  weak  coho 
salmon  stocks  are  no!  overharvested. 
DATE  This  notice  is  effective  at  2359 
hours  Alaska  Daylight  Time  (ADT). 
Wednesday.  August  31, 1988.  Public 
comments  are  invited  until  October  1, 
1988. 

ADDRESS:  Send  comments  lo  James  W, 
Brooks,  Acting  Director,  Alaska  Region. 
National  Marine  Fisheries  Service.  P.O. 
Box  21668,  Juneau.  Alaska  99803-1668. 
During  the  30-day  public  comment 
period,  the  data  upon  which  this  notice 
is  based  will  be  available  for  public 
inspection  from  0800  through  1630  hours 
ADT  Monday  through  Friday  at  the 
NMFS  Regional  Office.  Room  453. 
Federal  Building.  709  West  Ninth  Street, 
luneau,  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 

Aven  M.  .Andersen  (Fishery 
Management  Biologist,  NMFSI  907-586- 
7228. 

SUPPLEMEHrrARV  INFORMATION:  Salman 
fishing  in  the  Li.S.  Exclusive  Economic 
Zone  (EEZ)  off  Alaska  is  managed  under 
the  Fishery  Management  Plan  for  the 
High  Seas  Salmon  Fishery  Off  the  Coast 
of  Alaska  East  of  175  Degrees  East 
Longitude  (FMP).  This  FMP  was 
developed  and  amended  by  the  North 
Pacific  Fishery  Management  Council 
(Council]  and  is  implemented  by  NOAA 
through  regulations  appearing  at  50  CFR 
Part  674. 

The  FMP  also  implements  provisions 
of  the  Pacific  Salmon  Treaty  and  the 
Pacific  Salmon  Treaty  Act  (16  U.S.C. 
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3631  et  seq).  Article  III  of  the  treaty 
requires  thai  each  Party  conduct  Its 
fisheries  to  prevent  overfishing  of  the 
salmon  stacks  subject  to  the  treaty.  The 
coho  stocks  being  protected  by  this 
action  are  stocks  subject  to  the  treaty 
(article  I  (6)  and  1988  amendment  of 
annex  IV.  chapter  5). 

The  troll  fishery  opened  on  July  1  for 
all  salmon  species  (53  FR  25492.  |uly  7. 
1988).  It  was  closed  for  harvesting 
Chinook  salmon  on  |uly  12  because  it 
had  taken  its  chinook  quota  (53  FR  26779 
luly  15. 1988).  On  July  26.  it  was  closed 
completely  for  10  days  to  protect  coho 
salmon  (53  FR  28403.  July  2fl.  1988). 

The  troll  fishery  was  closed  again  on 
August  14  for  10  days  (53  FR  31010, 
August  17.  1988)  to  provide  further 
protection  for  coho  because  all 
indicators  showed  the  coho  salmon  in 
Southeast  Alaska  still  to  be  well  below 
average  in  abundance.  During  the 
closure,  the  Alaska  Department  of  Fish 
and  Game  conducted  some  test  troll 
fishing  and  monitored  the  coho  harvests 
in  the  commercial  net  and  sport  fisheries 
in  inside  waters,  and  after  the  troll 
fishery  reopened  on  August  25,  it 
monitored  ihe  troll  fishery  as  well  as  the 
other  fishenes.  The  results  of  these 
studies  confirm  previous  information 
that  the  coho  stocks  continue  to  be 
weak,  although  they  have  showed  some 
slight  improvement  in  the  northern  area. 

As  of  August  28.  the  area-wide, 
cumulative  coho  harvest  by  the  troll 
fishery  is  only  about  37  percent  of  the 
mHl-]9H5  average  (with  the  average 
hdrvesl  per  boat  per  day  during  the 
recent  opening  ranging  from  8  to  77 
percent  of  the  1981-1985  average  catch 
per  boat  per  day  for  this  time  of  year); 
the  cumulative  gillnet  coho  harvest  is 
about  50  percent  of  the  average;  and  the 
cumulative  sport  coho  harvest  ia  about 
30  percent  of  the  average. 

It  IS  possible  that  the  Secretary  and 
the  Alaska  Department  of  Fish  and 
Game  will  reopen  the  troll  fishery  north 


of  Cape  Fairweather  and  maybe  in  some 
other  small  areas  of  Stale  waters  early 
in  September  if  the  coho  stocks  show 
significant  improvement. 

Regulations  implementmg  the  FMP  (at 
§  674.23(a))  provide  that  the  Secretary 
may  modify  the  fishing  times  and  areas 
whenever  he  determines  that  the 
condition  of  any  salmon  species  in  any 
part  of  Ihe  management  area  is 
substantially  different  from  the 
condition  anticipated  in  the  FMP.  In 
making  such  a  determination,  he  may 
consider  the  following  factors: 

(1)  The  effect  of  overall  fishing  effort 
within  any  part  of  the  management  area; 

(2)  The  catch  per  unit  of  effort  and  the 
rate  of  harvest: 

(3)  The  relative  abundance  of  salmon 
stocks  within  the  management  area; 

(4)  The  condition  of  salmon  stocks 
throughout  their  ranges: 

(5)  Any  other  factors  relevant  to  the 
conservation  of  salmon. 

The  Secretary,  in  reviewing  the 
available  information  on  the  coho  stocks 
and  nsheries.  has  detemined  that  the 
effect  of  overall  fishing  effort,  the  catch 
per  unit  of  effort,  and  the  below  average 
rate  of  harvest  throughout  the 
management  area  indicate  that  the 
condition  of  echo  slocks  is  substantially 
different  from  the  condition  anticipated 
in  the  FMP.  He  has  also  found  that  this 
difference  reasonably  requires  a  closure 
of  the  troll  salmon  fishery  if  coho  stocks 
are  to  be  conserved  and  managed 
adequately. 

Accordingly,  the  Secretary  is  closing 
the  EEZ  as  of  2359  hours.  ADT. 
Wednesday,  August  31. 1986.  He  is 
taking  this  action  in  conjunction  with 
the  Alaska  Department  of  Fish  and 
Game  closure  of  the  troll  fishery  in  State 
waters. 

The  closure  will  become  effective 
after  this  notice  has  been  f^led  for  public 
inspection  with  the  Office  of  Ihe  Federal 
Register  aid  the  closure  has  been 
publicized  for  48  hours  through 


procedures  of  the  Alaska  Department  of 
Fish  and  Came 

Other  Matters 

The  Assistant  Administrator  for 
Fishenes.  NOAA.  has  determined  that 
the  coho  salmon  stocks  harvested  in 
Southeastern  Alaska  will  be  subject  to 
harm  unless  this  notice  takes  effect 
promptly.  He  finds  that  it  would  be 
Impracticable  and  contrary  to  the  public 
interest  to  provide  advance  notice  and  a 
prior  opportunity  for  public  comment  or 
to  delay  for  30  days  the  effective  date  of 
this  notice  under  the  provisions  of  5 
U.S.C.  553  (b)  and  (c).  However. 
S  674. 23(b)(3)  requires  the  Secretary  to 
accept  and  consider  public  comments 
for  30  days  after  the  effective  date  of 
notices  like  this  one,  which  did  not 
provide  an  opportunity  for  the  public  to 
comment  before  it  became  effective.  The 
aggregated  data  upon  which  this  closure 
is  based  are  available  for  public 
inspection  at  the  address  given  above.  If 
comments  are  received,  the  Secretary 
will  reconsider  the  necessity  of  this 
action  and  will  publish  another  notice  in 
the  Federal  Register  either  confirming 
the  notice's  continued  effect,  modifying 
it.  or  rescinding  it.  unless  the  notice  ha.s 
already  expired  or  been  rescinded. 

This  action  is  authorized  by  50  CFR 
Part  674  and  complies  with  Executive 
Order  12291. 

List  of  Subjects  in  50  CFR  Part  674 

Fisheries.  Fishing,  international 
organizations.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  3631  et  9eq^  IB  U.S.C. 
laOl  ef  seq. 

Dated:  AugusI  31. 198a         .^"^ 
Richard  H.  Scbaefer. 

Director  of  Office  of  Fisheries.  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

|FR  Doc  88-2(073  FUed  8-31-88;  4;5l  pm| 
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This  section  of  lt>e  FEDERAL   REGISTER 
contains  notices  to  Vie  public  of  tne 
proposed  issuance  of  ru(es  and 
regulations    The  purpose  ot  ttiese  notices 
ts  to  give  interested  persons  an 
opportunity  to  partiapale  in  lt>e  rule 
making  pnor  to  the  adoption  ot  the  final 

rules 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  581 

Processing  Garnishment  Orders  tor 
Child  Support  and/or  AlinKXiy 

agency:  Office  of  Personnel 

M.ui,i>;"nHTiI. 

ACTION:  Priiposed  rulemaking. 


SUMMARV:  '["he  Office  of  Personnel 

Mdniiyf'mf^nt  OPM  is  proposing  to 

cimend  its  regulations  concerning  the 

processing  of  garnishment  orders  for 

child  support  and/or  alimony.  The 

proposed  regulations  would  amend  the 

section  pertaining  to  amounts  that  are 

excluded  from  garnishment  for  support 

urders. 

DATE:  Comments  should  be  received  by 

-November  7. 1988. 

ADDRESS:  S«nd  or  deliver  comments  to 

James  M.  Strock.  General  Counsel, 

Office  of  Personnel  Management.  Room 

7Ha9. 1900  E  Street  NW..  Washington 

DC  20415 

FOR  FURTHER  INFORMATION  CONTACT: 

Murr.iy  M   Met  kt*r.  (2021  532-5090. 

SUPPLfMENTARY  INFORMATION:  The 

propo50(i  amtniiint'iils  were  made 
necessary  by  the  enactment  of  the 
Federal  Employees'  Retirement  System 
Act  of  1988.  Pub.  L  99-335  (|une  6.  1986], 
which  provided  for  contributions  from 
the  salaries  of  Federal  employees  for  Ihe 
Thrift  Savings  Fund.  Because  all 
contributions  to  the  Thrift  Savings  Fund. 
including  Government  contributions,  are 
subject  lo  garnishment  in  accordance 
with  5  U.S.C.  8437(e).  the  Federal 
Retirement  Thrift  Investment  Board 
recommended  that  Thrift  Savings  Fund 
contributions  be  excluded  in 
determining  the  obligor's  "aggregate 
disposable  earnings'.  This 
recommendation  has  been  adopted  in 
these  proposed  amendments. 

E.0. 12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  £.0, 12291.  Federal  Regulation. 


Regulatory  Flexibility  Act 

1  certify  that  these  regulations  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  their  effects  are  limited 
primarily  to  Federal  employees. 

List  of  Subjecls  in  S  CFR  Part  581 

Alimony.  Child  welfure.  Govemmenl 
employees.  Wages. 
US.  Office  of  Personnel  Management. 
Conslance  Homer, 
Director 

Acrordingly,  OPM  proposes  to  amend 
5  CFR  Piiri  581  as  follows: 

PART  581— PROCESSING 
GARNISHMENT  ORDERS  FOR  CHILD 
SUPPORT  AND/OR  ALIMONY 

1.  The  authority  citation  for  Part  581 
continues  to  read  as  follows; 

Aulliortty:  42  U.5.C  659.  061-662: 15  U.&C 
1673;  E.O  12105 

2.  Section  581.103  is  amended  by 
redesignating  paragraph  (c)(4)  as  (c)(6); 
adding  paragraphs  (c)(4)  and  (c)(5)  and 
revising  paragraphs  (c}fl)  through  (c)(3] 

to  read  as  follows: 

S  581  103     Moneys  which  are  subject  to 
garrosftment. 

(c)  For  obligors  generally.  (1)  Periodic 
benefits,  including  a  periodic  benefit  as 
defined  in  section  428(h)(3)  of  title  42  of 
the  United  States  Code,  title  11  of  the 
Social  Security  Act.  to  include  a  benefit 
payable  in  a  lump  sum  if  it  is 
commutation  of.  or  a  substitute  for. 
periodic  payments;  or  other  payments  lo 
these  individuals  under  the  programs 
established  by  subchapter  II  of  chapter  7 
of  title  42  of  the  United  States  Code 
(Social  Security  Act)  and  by  chapter  9  of 
title  45  of  the  United  States  Code 
(Railroad  Retirement  Act)  or  any  other 
system,  plan,  or  fund  established  by  the 
United  States  (as  defined  in  section 
662(a)  of  title  42  of  the  United  States 
Code)  which  provides  for  the  payment 
of: 

(i)  Pensions: 

(ii)  Retirement; 

|iii)  Retired/retainer  pay: 

(iv)  Annuities;  and 

(v)  Dependents'  or  survivors'  benefits 
when  payable  lo  the  obligor, 

(2)  Refunds  of  retirement 
contributions  where  an  application  has 
been  filed; 


(3)  All  moneys  in  the  obligor's  Thrift 
Savings  Fund  account  in  accordance 
with  section  6437|e)  of  title  5  of  the 
United  States  Code: 

(4)  Amounts  received  under  any 
Federal  program  for  compensation  for 
work  injuries,  and 

(5)  Benefits  received  under  the 
lx>ngshore men's  and  Harbor  Workers' 
Compensation  Act. 

(6)  Exceptions.  '  *   ' 

3.  In  5  581.105.  paragraph  (e)  Is  rpvisetl 

to  read  as  follows: 

§  581.105     Exclusions 

(e)  Are  deducted  as  normal  retirement 
contributions,  not  including  amounts 
deducted  for  supplementary  coverage. 
For  purposes  of  this  section,  all  amounts 
contributed  under  sections  8351  and 
&432fa)  of  title  5  of  the  United  States 
Code  to  the  Thrift  Savings  Fund  are 
deemed  to  be  normal  retirement 
contributions.  Amounts  withheld  as 
Survivor  Benefit  Plan  or  Retired 
Serviceman's  Family  Protection  FMan 
payments  are  considered  to  be  normal 
retirement  contributions-  Except  as 
provided  in  this  paragraph,  amounts 
voluntarily  contributed  toward 
additional  retirement  benefits  are 
considered  to  be  supplementary;  or 


|FR  Doc  68-20103  Filed  9-2-68;  8:45  am| 
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5  CFR  Part  890 

Federal  Employees  Health  Benefits 
Program;  Letter  of  Credit 
Arrangements  for  Carrier  Reserves 

agency:  Office  of  Personnel 
Management. 

ACTION:  Proposed  rulemaking. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  proposed 
regulations  to  require  the  use  of  letter  of 
credit  (LOC)  arrangements  for  Federal 
Employees  Health  Benefits  Program 
(FEHBP)  premium  payments  to  certain 
expene  nee -rated  carriers.  The 
regulations  would  enhance  OPM's 
financial  management  of  the  FEHB 
Program  without  altering  the  basic 
OPM/carrier  financial  relationships 
which  currently  exist. 
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DATES:  Cutr.menis  must  be  received  on 
or  Morf  October  6.  1968. 
AOOflESS:  Written  comments  may  be 
sen!  fu  RejijinHld  M  [ones.  Jr..  Assistant 
Director  for  Retiremenl  and  Insurance 
Policy.  Retirement  and  Insurnnce  Group. 
Office  of  Personel  Management.  PO- 
Bcjx  57.  Washington.  DC  20044.  or 
delivered  to  0PM.  Room  4-151.  1^*00  F. 
Street  NW..  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT 
.M.try  .Ann  Merrt-r,  12021  G,12^f,J4 
SUPPLEMENTARY  INFORMATION:  Of*M 

recently  contracted  wiih  the  consulting 
rirm  of  Towers,  Pemn.  Forster  A  Crosby 
(TPFAC)  to  undertake  a  comprehensive 
evaltiation  of  the  FEHB  Program.  Details 
uf  the  study  <ind  recommendations  fur 
more  efficient  administration  of  the 
FEHB  Program  are  described  in  the 
TPFAC  report  entitled    Study  of  the 
Federal  Employees  Health  Benefits 
Program."  One  of  the  recommendatinns 
contamed  in  the  report  is  that  0PM  pay 
enrollment  charges  to  experience-rated 
carriers  via  a  letter  of  credit  (LOG)  lo 
improve  the  government  s  cash 
management  practices-  In  evdlualJng 
this  recommendations,  OPM  considered 
the  I'nited  S'ates  Department  of  the 
Treasury  regulations  ("U  CFR  Part  205), 
which  require  the  use  of  the  LOG 
method  for  Federal  progfrim  agencies 
having  a  continuing  relationship  with  a 
contractor  mvolving  annual  payments  of 
at  least  $120,000.  Upon  review  of  the 
Treasury  regulations,  we  have 
concluded  that  the  establishment  of  the 
[-OC  method  would  not  rilter  the  basic 
financial  r^ationshipb  That  currently 
exist  under  the  reHB  Program,  nor 
would  It  affect  the  rate  setting  process. 
Premiums  would  continue  to  be  made 
availdhle  to  experience-rated  carriers 
for  the  payment  of  claims  and 
administrative  expenses  at  the  same 
time  and  in  the  same  amount  as  the 
current  payment  process.  Where.a 
earner  has  so  authorized,  the 
underwriter  would  also  have  access  lo 
the  account.  As  a  result  of  our 
evaiualion  of  this  recommendation,  we 
are  proposing  j  LOG  premium  payment 
process  for  the  reHB  Program  to 
become  effective  January  1. 1989. 

The  specifics  of  the  proposed  LOG 
premi'im  payment  process  for  carriers 
are  as  follows.  (An  underwriter 
authorized  by  a  carrier  to  withdraw 
funds  from  the  LOG  account  would 
follow  the  same  withdrawal  procedures 
specified  for  the  carrier.} 

(1)  The  Department  of  the  Treasury 
wodld'establish  a  LOG  account  at  a 
Hnancial  institution  designated  by  each 
applicable  carrier. 


(2)  OPM  would  direct  Treasury-  lo 
make  funds  available  to  each  carrier  s 
LOG  account  on  the  second  and  fourth 
Thursday  of  each  month  and  would  mail 
a  notice  lo  each  carrier  advising  it  of  the 
amount  made  available. 

(3)  To  withdraw  funds  from  its  LOG 
account,  the  carrier  would  present  a 
voucher,  which  is  a  standard  Treasury 
form,  to  its  financial  instttutton.  The 
financial  institution  would  send  an 
electronic  request  for  the  funds  to  the 
Treasury  via  the  district  Federal 
Reserve  Bank  (FRB)  or  its  branch 
through  FRB  New  York. 

|4)  Treasury  would  validate  the 
request  and  electronically  transfer  either 
the  funds  or  a  notice  of  rejection  via 
FRB  New  York  and  the  district  FRB  or 
its  branch  to  the  carrier's  financial 
institution.  The  funds  would  be 
available  on  the  same  or  next  banking 
day.  depending  on  when  the  transaction 
was  initialed. 

(5)  Each  earner  s  LOG  account  would 
be  credited  monthly  with  interest  earned 
at  a  marketable  Treasury  security  rate 
based  on  the  average  balance  in  its  LOG 
account  during  the  month. 

The  carrier  would  have  access  to  the 
LOG  acount.  including  daily 
drawdowns,  without  the  necessity  of 
prior  OPM  approval.  The  carrier  must, 
however,  be  prepared  to  demonstrated 
that  it  meets  the  Treasury  regulatory 
requirement  that  the  timing  and  amount 
of  drawdowns  be  as  close  as 
administratively  feasible  to  the  actual 
disbursement.  To  ensure  that  the  carrier 
has  adequate  working  capital,  the 
carrier  would  be  allowed  to  hold  a 
minimum  amount  of  cash  requirements 
outside  its  LOG  account.  Generally,  this 
amount  will  be  less  than  one  (1)  day's 
working  capttaL  Upon  implementation 
of  LOG.  carriers  would  be  required  lo 
use  existing  FEilB  cash  and  investments 
before  initiating  a  drawdown.  The  LOG 
system  would  enable  OPM  to  monitor 
the  amounts  drawn  down  by  carriers. 
Should  OPM  discover  that  a  carrier  has 
withdrawn  funds  in  excess  of  the 
amounts  needed  lo  meet  on-hand  claims 
and  other  authorized  expenses,  or  has. 
in  any  other  way,  abused  the  privilege  of 
direct  access  to  its  LOG  account,  the 
drawdown  process  may  be  shifted  to 
one  m  which  prior  OPM  approval  is 
required. 

The  amount  made  available  to  each 
earner's  LOG  account  represents  an 
OPM  obligation  to  disburse  premium 
payments  and  the  LOG  balance  would 
be  reported  as  an  account  receivable  on 
the  carrier's  annual  accounting 
statement  and  a  liability  on  the  books  of 


the  FEHB  Program.  As  the  balance  in  the 
LOG  account  would  be  considered  a 
carrier-held  asset  for  the  purposes  of 
gauging  reserve  level  requirements, 
formula-driven  transfers  to  or  from  the 
contingency  reserve  to  the  LOG  account 
and  vice-versa  would  be  in  accordance 
with  current  regulations  (5  CFR  B90.503I 
Similarly,  the  LOG  account  would  be 
eligible  for  special  contingency  reserve 
transfer,  if  the  carrier  can  demonstrate 
good  cause. 

To  support  drawdowns  transacted  by 
the  carrier.  OPM  would  require  detailed 
cash  flow  information  with  both  the 
interim  and  annua!  accounting 
statements.  More  frequent  reporting  of 
detailed  transactions  may  be  required 
should  a  pattern  of  drawdowns  be 
observed  that  leads  OPM  to  suspect  that 
funds  in  excess  of  daily  requirements 
have  been  withdrawn  from  the  LOG 
account.  As  with  all  carrier  operations, 
financial  transactions  involving  the  LOG 
account  would  be  subject  to  audit  by 
OPM  and  the  General  Accounting 
Office. 

E.0. 12291,  Federal  Regulation 

1  have  determined  that  this  Is  not  a 
major  rule  as  defined  under  section  1(b) 
ofE.O  12291,  Federal  Regulation. 

Regulator^'  Flexibility  Act 

I  certify  thai  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulations  do  not  change 
the  amount  of  money  credited  to  the 
carriers  and  the  carriers  will  continue  to 
have  full  and  immediate  access  lo  their 
Treasury'  LOG  account. 

Lisl  of  Subjects  in  S  CFR  Pari  890 

Administrative  practice  and 
procedure.  Government  employees. 
Health  insurance,  Retirement- 
US.  Office  of  Personnel  Monngemenl. 
Constance  Homer. 
DirrHjIor 

Accordingly,  OPM  proposes  to  amend 
5  CFR  Part  fl90  as  follows: 

PART  890— FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

1.  The  authority  citation  for  Part  B90 
continues  lo  read  as  follows: 

Authority:  b  V  S  C  B913.  §  890.102  aUo 

Issued  under  5  US.C  1104- 

2.  In  $  890.101.  a  definition  for  "letter 
of  credit"  is  added  lo  paragraph  (a). 

§890.101     Definitions:  time  con^putations 
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'Letter  of  credit"  means  the  method, 
established  in  31  CFR  Part  205.  by  which 
certain  carriers,  and  their  underwriters 
if  authorized,  receive  recurring  premium 
payments  by  drawing  against  a 
commitment  (certified  by  a  responsible 
OPM  official)  which  specifies  a  dollar 
amount  available.  For  each  carrier 
participating  In  the  letlerof-credit 
arrangement  for  the  payment  of 
recurring  premiums  under  this  pert,  the 
terms  "carrier  reserves."  "carrier-held 
reserves."  and  "special  reserves" 
includes  any  balance  in  the  carrier's 
letter-of-credit  accounL 

3.  In  Subpart  E,  a  new  $  890.505  is 
added  lo  read  as  follows: 

§  890.505    Recurring  premium  payments  to 
o^ers. 

( ti )  flfcurring  payments  to  carriers  to 
comnmnity-rated plans.  OPM  will  pay  to 
carriers  of  community-rated  plans  the 
premium  payments  received  for  the  plan 
less  Ihe  amounts  credited  lo  the 
contingency  and  administrative 
reserves.  Premium  payments  wilt  be  due 
and  payable  not  later  than  30  days  after 
receipt  bv  the  Federal  Employees  Health 
Benefits  (F'EHB)  Fund. 

(b)  Recurring  payments  to  experience- 
rated  carriers.  Prior  to  each  contract 
year.  OPM  will  estimate  the  amount  of 
premiums  that  will  be  paid  lo  each 
experience-rated  carrier  participating  in 
the  program  during  the  following 
contract  year. 

(1)  If  the  estimate  reveals  thai  a 
carrier  and  its  authorized  underwriter 
will  receive  less  than  a  total  of  S120.000 
during  the  following  contract  year.  OPM 
will  pay  to  the  carrier  the  premium 
payments  received  for  the  plan  less  the 
amounts  credited  to  the  contingency  and 
administrative  reser\e8.  Premium 
payments  will  be  due  and  payable  not 
later  than  30  days  after  receipt  by  the 
FEHB  Fund. 

(2)  If  the  estimate  reveals  that  a 
carrier  and  its  authorized  underwriter 
will  receive  a  total  of  $120,000  or  more 
during  the  following  contract  year,  OMP 
will  make  payments  on  a  letter-of-credit 
basis.  Premium  payments  received  for 
the  plan  less  the  amounts  credited  to  the 
contingency  and  administrative  reserves 
will  be  made  available  for  carrier  and/ 
or  underwriter  drawdown  not  later  than 
30  days  after  receipt  by  the  FEHB  Fund 
Garners  will  use  the  letter-of-credit 
account  in  accordance  with  31  CFR  205 
and  guidelines  issued  by  OPM. 

IFR  Doc  88-20100  Filed  9-2-68;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Comptroller  ot  the  Currency 
12  CFR  Pan  8 

(Docket  No  88-151 

Assessment  of  Fees;  Natiortal  Banks; 
Otstrict  of  Columbia  Banks 

agency:  ComptruHer  of  the  Currency; 

Treasury. 

action:  Notice  of  proposed  rulemaking; 

correction. 

summary:  In  proposed  rule  document 
88-18802  published  on  August  19. 1988. 
beginning  on  page  31705.  a  table 
describing  Ihe  computation  of  the 
amount  of  the  semiannual  assessment 
paid  by  each  bank  did  not  include 
certain  information.  This  document 
corrects  that  error. 

FOR  FURTHER  INFORMATION  CONTACT. 

Roger  Tufts,  Financial  Economist, 
Economic  and  Policy  Analysis  Division, 

(202)  447-1924.  or  Feme  Fishmnn  Rubin. 
Attorney,  Legal  Advisor>'  Services 
Divisinn,  (20:^)  44"-188n 

PART  8— ASSESSMENT  OF  FEES; 
NATIONAL  BANKS:  DISTRICT  OF 
COLUMBIA  BANKS 

1.  The  authonty  citation  for  12  CVR 
Part  6  continues  to  read  as  follows: 

Authority:  12  U.S.C.  481.  and  3102  and  26 
DC  Code  102. 

2.  On  page  31708.  in  5  Ma),  'he  table 
is  corrected  to  add  X4.  Xs.  Ys.  Xs  in 
ascending  order  in  Columns  A,  B,  G.  and 
E.  respectively,  and  .0000741  in 
descending  order  in  Column  D. 

Dated:  August  30, 19B8. 
Ford  Barr«tt 

Assistant  Director.  LesisJative  and 

Regulatory  Analysis  Division. 

IFR  Doc  88-20181  Filed  9-2-88;  8:45  am| 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 

[File  No.  871-0007! 

Eugene  M.  Addison,  M.D.  et  aL; 
Huntsville  Physicians;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
action:  Proposed  Consent  Agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 


methods  of  competition,  this  consent 
agreement,  accepted  subjecl  to  fmal 
Gomniission  approval,  would  pruhibiL 
among  other  things,  fourteen  Huntsville, 
Texas  physicians  from  dealing 
collectively  with  any  HMO  plan; 
boycotting  or  refusing  to  deal  with  any 
HMO  or  health  plan;  denymg  hospital 
stalT  privileg  s  because  the  applicant  is 
associated  with  an  HMO  or  health  plan: 
or  trying  lo  change  the  hospital's  rules 
or  the  medical  staff  bylaws  to  hmil  Ihe 
parlicipalton  of  any  physician  in  running 
the  medical  staff  or  hospital  because  of 
his  or  her  affiliation  with  qn  ^iMO  or 
beallh  plan. 

DATE:  Comments  must  be  received  on  or 
before  November  7. 1988. 
ADDRESS:  Comments  should  be  directed 
to:  FTC/Office  of  the  Secretary.  Room 
159.  6th  St.  and  Pa.  Ave..  NW.. 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Gee.  FTG/S-3115. 
Washinglon,  DC  2aseo.  (202)  326-2756. 
SUPPLEMENTARY  iNFORMATiOiw:  Pursuant 
lo  Section  6(0  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721.  15  U.S.C. 
46  and  S  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  having  been  Hied  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Pub^c  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commissions  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii]|. 

List  of  Subjecls  in  16  CFR  Part  13 

physicians.  Trade  practices. 

In  the  Mutter  of  Eujiene  M  Addison.  M.0-: 
B.  lack  Atkins.  M.D  ;  Michael  C  deBerardinis. 
M.D.;  Alvin  Cebert.  M.D.:  lames  M.  Haruia. 
M.D.;  |.  Stan  Hines.  M.D.:  Michael  Koehl. 
M.D..  |.  Darrel  Martin.  MB.:  Charles  W. 
Monday.  |r.,  M.D.;  William  L.  Nix.  MD.;  Glen 
Oliver.  M.D.:  Howell  Towler.  M.D.;  Paul 
Vilardi.  MD  :  Gene  Wilson.  M.D 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Eugene  M. 
Addison,  M.D..  hereinafter  referred  to  as 
proposed  respondent,  and  others,  and  it 
now  appearing  that  the  proposed 
respondent  is  wiUing  to  enter  into  an 
agreement  containing  an  order  to  cca&e 
and  desist  from  the  use  of  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
the  proposed  respondent  and  counsel  for 
the  Federal  Trade  Commission  that: 
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1.  Proposed  respondent  is  a  board- 
certified  family  practitioner  engaged  in 
the  practice  of  medicine  pursuant  to  the 
laws  of  the  Stale  of  Texas  governing  the 
practice  of  medicine.  Proposed 
respondent's  business  address  is  1909 
22nd  Street.  Hunlsville.  Texas  77340. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complain!  here  attached 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission  s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law: 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement:  and 

(d)  Any  claim  under  the  Equal  Access 
to  justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  Is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it.  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (eO)  days  and  information  with 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  ser\'e  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  proposed 
respondent  that  the  law  has  been 
violated  as  alleged  in  the  draft  of 
complaint  here  attached. 

6.  This  agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  the 
proposed  respondent,  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
here  attached  and  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  manner  and  within  the  same  lime 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 


Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  the  proposed 
respondent's  address  as  stated  m  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right 
he  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order, 

7,  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  He  understands 
that  once  the  order  has  been  issued,  he 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  he  has 
fully  complied  with  the  order.  He  further 
understands  that  he  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  fmal. 

Order 


For  purposes  of  this  order  the 
following  definitions  shall  apply: 

A.  "Third-party  payer"  means  any 
person  or  entity  that  engages  in  the 
process  of  reimbursing,  purchasing,  or 
paying  for  health  care  services  provided 
to  any  other  person.  Third-party  payers 
include,  but  are  not  limited  to,  health 
insurance  companies:  prepaid  hospital, 
medical  or  other  health  service  plans, 
such  as  Blue  Shield  and  Blue  Cross 
plans:  health  maintenance  organizations 
i'HMOs");  preferred  provider 
organizations:  government  health 
benefits  programs:  administrators  of 
self-insured  health  benefits  programs: 
and  employers  or  other  entities 
providing  self-insured  health  benefits 
programs. 

B.  "Respondent"  means  Eugene  M. 
Addison,  M.D.,  his  employees,  agents 
and  representatives. 

II- 

It  is  ordered  that  the  respondent, 
directly,  indirectly,  or  through  any 
corporate  or  other  device,  in  connection 
with  his  activities  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
Section  4  of  the  Federal  Trade 
Commission  Act.  do  forthwith  cease  and 
desist  from  organizing,  entering  into, 
continuing,  cooperating  in.  or  carrying 
out.  any  agreement  or  understanding, 
either  express  or  implied,  with  any 
physician: 

A.  To  deal  on  collectively  determined 
terms  with  any  HMO  or  health  plan  or 
program  offered  by  any  third-party 
payer 


B.  To  boycott  or  threaten  to  boycott, 
to  refuse  or  threaten  to  refuse  to  deal 
with,  to  withdraw  or  threaten  to 
withdraw  from  participation  in.  or  not  to 
participate  or  threaten  not  to  participate 
in.  any  HMO  or  health  plan  or  program 
offered  by  any  third-party  payer: 

C.  To  exclude,  deny,  or  delay  any 
applicant  from  appointment  to  the 
medical  staff  of  Huntsville  Memorial 
Hospital  ("the  Hospital")  for  the  reason. 
either  in  whole  or  in  part,  that  such 
applicant  practices  to  any  extent,  or  is 
associated  in  any  way,  with  any  HMO 
or  other  health  plan  or  program  offered 
by  any  third-party  payer;  or 

D.  To  change,  or  attempt  to  change, 
the  bylaws  of  the  medical  staff  of  the 
Hospital  or  the  rules  and  regulations  of 
the  Hospital  in  such  a  way  as  to  reduce 
or  eliminate  the  participation  of  any 
physician  on  the  medical  staff  of  the 
Hospital  in  the  governance  of  the 
medical  staH'or  Hospital  or  from  holding 
any  leadership  position  on  the  medical 
staff  of  the  Hospital,  for  the  reason 
either  in  whole  or  in  part  thai  such 
physician  practices  to  any  extent,  or  is 
associated  In  any  way.  with  any  HMO 
or  other  health  plan  or  program  offered 
by  any  third-party  payer. 

Provided,  however,  that  nothing  in 
this  order  shall  prohibit  the  respondent 
from  entering  into  any  agreement  with 
any  physician  with  whom  the 
respondent  practices  medicine  in 
partnership  or  in  a  professional 
corporation,  or  who  is  employed  by  the 
same  person  as  the  respondent. 

A.  It  Is  further  ordered  that  the 
respondent  file  a  written  report  with  the 
Commission  within  ninety  days  of  the 
date  the  order  is  served,  and  annually 
for  five  years  on  the  anniversary  of  the 
date  the  order  was  served,  and  at  such 
other  times  as  the  Commission  may  by 
written  notice  to  the  respondent  require, 
setting  forth  in  detail  the  manner  and 
form  in  which  the  respondent  has 
complied  and  Is  complying  with  the 
order. 

B.  It  is  further  ordered  that  the 
respondent,  for  a  period  of  five  years 
after  the  date  the  order  is  served. 
maintain  and  make  available  to 
Commission  staff,  for  Inspection  and 
copying  upon  reasonable  notice,  records 
adequate  to  describe  in  detail  any 
action  taken  In  connection  with  the 
activities  prohibited  by  Part  II  of  this 
order,  including,  but  not  limited  to,  all 
communications  generated  by  the 
respondent  or  that  come  into  the 
respondent's  possession,  custody,  or 
control,  from  the  Hospital,  other 
physicians,  or  any  third-party  payer. 
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that  mention,  discuss  or  refer  to  any 
HMO  or  any  other  program  that 
operates  in  whole  or  in  part  on  other 
than  a  fee-for-service  basis  offered  by 
any  third-party  payer  that  is 
considering,  attempting,  or  actually 
doing  business  in  the  Huntsville  area,  or 
any  health  care  facility  or  provider  in 
any  way  associated  with  such  HMO  or 
program. 

Huntsville  Phvsidans,  Unnamed 
Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Conunent 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval. 
agreements  to  a  proposed  consent  order 
from  fourteen  physicians  ("proposed 
respondents")  in  Huntsville,  Texas.  The 
agreements  would  settle  charges  by  the 
Federal  Trade  Commission  that  the 
proposed  respondents  violated  Section  5 
of  the  Federal  Trade  Commission  Act  by 
conspiring  to  block  or  impede  the  entry 
and  development  of  health  maintenance 
organizations  ("HMOs")  in  the 
Hunlsville  area. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreements  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreements  or  make 
final  the  agreements,  proposed  order. 

The  Complaint 

A  complaint  has  been  prepared  for 
issuance  by  the  Commission  along  with 
the  proposed  order.  It  alleges  that  each 
of  the  proposed  respondents  is  engaged 
in  the  independent  practice  of  medicine 
as  a  sole  practitioner,  and  except  for  one 
family  practice  specialist  they  all 
specialize  in  fields  other  than  primary 
care.  Prior  to  1985.  no  HMOs  operated  in 
the  Huntsville  area  and  physicians 
provided  virtually  all  medical  ser\'ices 
on  a  fee-for-5er\'ice  basis. 

According  to  the  complaint,  in  early 
1985  Sanus  Texas  Health  Plan 
("Sanus"),  an  HMO  that  wanted  lo  enter 
the  Huntsville  area,  agreed  lo  a  contract 
with  the  Family  Practice  &  Surgery 
Clinic,  Inc.  ("the  Clinic").  Sanus  is  a 
"gate-keeper"  plan,  under  which  the 
HMO  seeks  lo  control  costs  and 
i:tilization  by  having  a  panel  of  primary 
care  physicians  serve  as  the  'gate- 
keepers"  for  health  care  services.  The 
Clinic  at  that  lime  consisted  almost 
entirely  of  primary  care  physicians — 
specifically,  family  practice  specialibts 
The  Clinic  agreed  to  serve  as  the  "gale- 
keeper"  for  persons  enrolled  in  Sanus. 
providing  the  initial  medical  treatment 


and  determining  when  the  patient 
needed  to  be  seen  by  a  specialist  in  a 
field  other  than  primary  care.  Except  in 
emergencies,  the  HMO  would  not  be 
obligated  to  pay  for  health  care  services 
other  than  those  provided  by  the 
primary  care  "gate-keeper"  or  a 
physician  lo  whom  he  or  she  has 
referred  the  patient. 

After  the  proposed  respondents 
became  aware  of  the  contract  between 
Sanus  and  the  Clinic  they  agreed  among 
themselves  to  act  together  lo  impede  the 
growth  and  development  of  HMOs  in 
the  Huntsville  area  and  to  restrict 
competition  from  the  Clinic.  According 
to  the  complaint,  the  proposed 
respondents  agreed  lo  take  the  following 
actions,  among  others,  to  further  their 
goals:  to  act  collectively  in  negotiations 
with  HMOs  to  attempt  to  obtain  more 
advantageous  terms  of  participation;  lo 
engage  in  a  collective  refusal  to 
participate  with  HMOs  seeking  to 
operate  in  the  Huntsville  area:  and  lo 
engage  in  a  collective  effort  to  restrict  or 
eliminate  the  hospital  privileges  of  the 
Clinic  physicians  who  are  affiliated  with 
an  HMO. 

Pursuant  to  this  agreement,  the 
proposed  respondents  sent  a  letter  to 
the  Huntsville  Memorial  Hospital  ("the 
Hospital"),  the  only  hospital  in 
Huntsville,  urging  that  it  not  enter  into  a 
participation  agreement  with  Sanus.  The 
proposed  respondents  also  agreed  no 
longer  lo  act  independently  in  their 
dealings  with  HMOs  but  rather  to  act 
concertedly.  They  negotiated  jointly 
with  Sanus  and  ultimately  decided 
jointly  not  lo  participate.  Similarly,  they 
agreed  not  lo  participate  with  a  second 
I-^O.  MaxicareTexas.  Inc..  when  it 
tried  to  enter  the  area  after  also  first 
entering  into  a  contract  with  the  Clinic. 
Finally,  after  the  Clinic  recruited  a  non- 
primar>'  care  specialist  to  join  it  and 
participate  with  the  HMOs,  the 
proposed  respondents  attempted  to 
change  the  Hospital  bylaws  to  place 
unreasonable  restrictions  on  the 
privileges  of  the  Clinic  physicians  and 
other  physicians  who  participated  in 
any  HMO  that  might  try  lo  enter  the 
Huntsville  area. 

The  complaint  alleges  that  the 
proposed  respondents'  actions  have 
injured  consumers  by.  among  other 
things: 

A.  Lessening  or  restraining 
competition  among  physicians  in  the 
Huntsville  area: 

B.  Lessening  or  restraining 
competition  between  HMOs  and  other 
third-party  payers  for  subscribers  in  the 
Hunlsville  area:  and 

C.  Causing  the  cost  to  consumers  of 
plans  offered  by  HMOs  and  other  third- 


parly  payers  to  be  higher  Ihan  it  would 
be  in  a  fully  competitive  situation. 

The  Proposed  Consent  Order 

The  proposed  consent  order  would 
prohibit  each  of  the  proposed 
respondents  from  entering  into, 
organizing,  or  carr>'ing  out  any 
agreement  with  any  other  physician:  to 
deal  on  collectively  determined  terms 
with  any  HMO  or  health  plan;  to 
boycott,  refuse  to  deal  with,  withdraw 
from  participation  in.  or  not  participate 
in,  or  to  threaten  any  of  the  foregoing 
actions,  with  respect  lo  any  HMO  or 
health  plan:  to  exclude,  deny,  or  delay 
any  applicant  for  medical  staff 
privileges  because  the  applicant  is 
affiliated  w^th  an  HMO  or  health  plan. 
or  to  chaag7or  attempt  to  change  the 
medical  i(aff  bylaws  or  the  Hospital's 
rules  or  regulations  lo  limit  the 
participation  of  any  physician  in  the 
governance  of  the  medical  staff  or 
Hospital  or  from  holding  a  leadership 
position  in  the  medical  staff  because 
that  physician  is  affiliated  with  an  HMO 
or  other  health  plan. 

The  proposed  order  would  not 
prohibit  a  proposed  respondent  iirom 
entering  into  agreements  with  another 
physician  if  the  proposed  respondent 
practices  with  that  physician  as  a 
partner  or  in  a  professional  corporation, 
or  if  the  proposed  respondent  and  the 
other  physician  are  employed  by  the 
same  person.  For  example,  a  proposed 
respondent  and  his  partner  could  make 
a  joint  decision  regarding  participation 
with  an  HMO.  This  provision  recognizes 
that  partners  in  a  group  practice  are  not 
■  competitors  and  thus  for  purposes  of  the 
.antitrust  laws  constitute  one  economic 
entity. 

The  order  would  also  require  each  of 
the  proposed  respondents  lo  file 
compliance  reports  with  the 
Commission  sixty  (60)  days  after  service 
of  the  order,  annually  for  five  years,  and 
at  such  other  limes  as  the  Commission 
may  require. 

The  purpose  of  this  analysis  is  lo 
facilitate  public  comment  on  the 
proposed  order,  and  is  not  Intended  lo 
constitute  an  official  interpretation  of 
ihe  agreement  and  proposed  order  or  lo 
modify  its  terms  in  any  way. 

The  proposed  consent  order  has  been 
entered  into  for  settlement  purposes 
only  and  does  not  consltlule  an 
admission  by  any  of  the  proposed 
respondents  that  the  law  has  been 
violated  as  alleged  in  the  complaint. 
Donalds  Clark. 
Secretary 
|FR  One  B6-200S4  Filed  9-2-88:  8:45  am[ 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  52 

'FRU-3440-81 

Approval  and  Promulgation  of 
Implementation  Ptens;  Dearborn.  Lake 
and  Porter  Countifes,  IN 

agency:  us.  Environniental  Protection 

A^enr.y  (USEPA). 

ACTION:  (*roposed  rulemaking. 

summary:  USRPA  is  proposing  to 
.^.pprove  revisions  to  the  Indiana  State 
Implementation  Plan  (SIP)  for  sulfur 
dioxide  iSOtt)  under  USEPAs  '"paraUel 
processing"  procedures.  The  revisions 
consist  of  Indiana's  SO?  emission  Umils 
jind  plans  for  Dearborn.  Lake  and  Porter 
Counties.  USEPAs  action  is  based  upon 
•revision  requests  which  were  submitted 
by  the  State  to  satisfy  the  requirements 
of  Part  D  and  section  1 10  of  the  Clean 
Air  Act  (Act). 

DATc:  Comments  on  these  revisions  and 
the  proposed  UJ^EPA  actions  must  be 
received  by  October  6. 1988. 
ADDRESSES:  Copies  of  the  SIP  revisions 
and  support  documentation  are 
available  at  the  following  addresses  for 
review:  |It  is  recommended  that  you 
telephone  Kent  Wiley,  at  (312)  888-6034. 
before  visiting  the  Repion  V  Office.] 
li.S.  Environmental  Protection  Agency. 

Region  V.  Air  and  Radiation  Branch. 

230  South  Dearborn  Street.  Chicago, 

Illinois  60604 
Office  of  Air  Management,  Indiana 

Department  of  Environmental 

Management.  105  South  Meridian 

Street,  PO.  Box  6015.  Indianapolis, 

Indiana  46206-6015 

A  copy  of  today's  revision  is  available 
for  inspection  at;  U.S.  Environmental 
Protection  Agency.  Public  Information 
Reference  Unit.  401  M  Street  SW.. 
Washington,  DC  20400 
FOR  FURTHER  INFORMATION  CONTACT: 
KpHt  Wiley,  Air  and  Radiation  Branch 
I5AR-261.  Environmental  Protection 
Agency.  Region  V.  230  South  Dearborn 
Street.  Chicago.  Illinois  B0604  (312]  886- 

SUPPLEMENTARY  INFORMATION:  Under 
snrtiun  107  of  ihe  A.:t.  USEPA  has 
designated  certain  areas  in  each  Stale 
as  not  attaining  die  National  Ambient 
Air  Quahty  Standards  (NAAQS)  for 
SO,.'  See  43  FR  8962  (March  3. 1978).  43 


FR  45993  (October  5.  1978)  and  40  CFR 
81.315  for  Indiana.*  For  these  areas.  Part 
D  of  Ihe  Act  required  the  Stale  to  revise 
its  SIP  to  provide  attainment  of  the 
primary  NAAQS  by  December  31. 1982 
These  SIP  revisions  must  also  provide 
for  attainment  of  the  secondary  NAAQS 
.is  soon  as  practicable. 

The  requirements  for  an  approvable 
SIP  are  described  in  a  "General 
Preamble"  for  Part  D  rulemaking 
published  at  44  FR  20372  (April  4. 1979). 
44  FR  38583  (July  2,  1979)  44  FR  50371 
(August  28. 1979).  44  FR  53761 
(September  17,  1979).  and  44  FR  67182 
(November  23. 1979).  In  addition,  section 
110(a)(2)  of  Ihe  Act  requires  the  State  to 
adopt  rules  sufficient  to  assure 
Jitttiinmenl  and  maintenance  of  Ihe  SOi 
NAAQS  in  the  unclassifiable  and 
attainment  areas  in  the  remainder  of  the 
State. 

Status  of  Indiana  SO?  SIP 

On  March  12. 1982  (47  FR  10813).  and 
May  13.  1382  (47  FR  20583).  USEPA 
approved  or  conditionally  approved 
Indiana's  SOi  SIP  for  most  areas  of  the 
State.  In  the  March  12, 1982.  rulemaking. 
USEPA  conditionally  approved  the  plan 
for  Li|ke  County  and  disapproved  the 
plans  for  Dearborn  and  Porter  Counties. 
It  took  no  action  in  both  of  those 
rulemakings  on  one  of  three  compliance 
methods  contained  in  Indiana's  1980  SOs 
regulation  (325  lAC  7-1).  i.e«  the  sulfur 
content  m  fuel  averaging  method  which 
is  based  on  30-day  averaging. 

On  May  11. 1984.  the  U.S.  Court  of 
Appeals  for  the  Seventh  Circuit  set 
aside  USFi'A's  approval  of  the  SO> 
emission  limits  in  Indiana's  revised 
plan,  because  USEPA  did  not  rulemake 
on  the  30-day  averaging  compliance 
method  contained  in  the  rule.  See 
Indiana  S'  Michigan  Electric  Company 
IIMEC)  V.  USEPA.  733  F.2d  489.  Based 
on  this  decision  and  another  recent 
decision.  Sierra  Club  v.  Indiana- 
Kentucky  Electric  Company,  716  F.2d 
4145  (7th  Cir.  1983.  USEPA  determined 
that  there  were  no  federally  enforceable 
SOi  emission  lunits  regulating  most 
existing  sources  in  Indiana:  '  and 


'  X\w  pnmary  SOi  NAAQS  is  vioUled  wh«n.  m  a 
citlfndar  ye»x  either  1|  the  dnnuul  enthmptrc  mean 
v.Auc  of  SOi  concvnirtttian  excivds  SO  microgranu 
per  cubic  meter  of  air  (SO  ug/m^  (the  annual 
piimary  >l<ind<ird).  or  Z)  iht;  iiuiximum  24-hour 
concrnlratlon  of  SO,  al  any  siti>  mciwiH  36S  ug/m^ 


more  than  once  |)he  24-hour  pnfn«r>  atandard)  The 
sfconddry  SOi  NAAQS  is  vtol<i(ed  nhm  th« 
maximum  3  bour  c(inc«ntrMtK>r:  ul  4ny  sue  lexceeds 
VMXi  uR/m'more  Hiun  onr« 

-  Portions  of  L.ake  and  Porter  Coiintiet  arr 
desiRtiated    Does  not  meet  primary  itandards  ".  i.e.. 
primary  nonaltatnmeat  tor  50t.  while  Ibi'  rvmalnln^ 
porltuns  of  lhe»e  countitrt  iirv  destgnalvd  'BvUer 
than  national  standards",  i.e .  attainment.  Dearborn 
County  ti  deaignalcd  "Cannul  be  claatified"  i  l-  . 
kincUsaifiable.  for  SOr. 

'  New  Kwrcea  constructed  under,  (or  exiflinfi 
sources  limited  by  corutruction  of  new  aourcss 
iindrr).  USEPA-approved  n«w  stiurct  rcviiw  |NSR) 
rcKulMttons.  USEPA'it  preventlun  of  aiitniricanl 
deierionilion  (PSD)  regulatimii.  or  tlSEPAs  new 


Indiana  no  longer  had  an  approvable 
SOi  plan. 

On  February  4. 1987  (52  FR  3452). 
USEPA  published  a  notice  of  proposed 
rulemaking  on  the  Indiana  SOi  plan. 
That  notice  proposed  to  disapprove 
Indiana's  overall  SOi  plan,  because  the 
3Q-day  averaging  compliance 
methodology  in  the  rule  (325  lAC  7-1-3J 
was  inconsistent  with  protection  of  the 
3-hour  and  24-hour  SO»  NAAQS:  and  the 
stack  test  methodolo^,  which  is 
consistent  with  short-term  emission 
limits,  was  not  independently 
enforceable.  For  77  of  Indiana's  92 
counties,  this  was  the  only  basis  for  the 
proposed  disapproval  of  Indiana's  SOs 
plan.'*  For  the  remaining  15  counties, 
technical  deficiencies  were  noted  as 
well." 

USEPA'8  February  4.  1987.  notice 
indicated  that  correction  of  the 
identified  dcficienc>'  in  the  compliance 
methodology  rule  would  allow  USEPA 
to  reinstate  its  March  12.  Id82  (47  FR 
108131,  final  approval  for  these  77 
counties. 

On  March  12. 1987.  Indiana  submitted 
to  USEPA  for  "parallel  processing"  •  its 


iiource  performance  standards  (NSPS)  rcgulalioxis 
remain  bound  by  the  SO*  emtaaion  limitations 
requirvd  by  these  trgulalions  or  permits  issued 
based  an  Oiese  rvsulallons  Thete  limits  confeiue  to 
be  fully  eiifotceabli:  and  unleu  they  are 
"upplemeoted  by  oiore  stnngeai  Itmita  tn  Ihe  revised 
cuunty  ipeuDc  rules,  these  lunita  are  inberent  parts 
of  the  Indiana  SO;  attainment  plans  being  prupnsed 
fot  approval  in  lodsy's  notice. 

*  Theiu  77  Counties  are.  Adams.  Allen. 
BarthokwiAW.  Bentcm.  Blackford.  Boone.  Brown. 
CarmU.  Caaa.  Clarfc.  Gay.  Qiatoo.  Crawford 
Uaviets.  Decalor.  Uekatb.  DeUware.  Uutxua. 
Elkhart.  Fayette.  Fouti'ain.  FranWtn.  Futlon,  Grant. 
Greene,  Hamilton.  Hancock.  Hamaon.  liendricks. 
Hetuy.  Howard.  Himtinjtlon.  |»ck»on.  JaappT.  |ay. 
(emtingfl.  fohRson.  Knox.  Koaausko.  LaGrange. 
Lawrence,  Madiaaa.  Marabalt  MarUn.  Miami. 
Monroe.  Montgomery.  Newton.  Noble.  Ohio. 
Orange.  Owen.  Parke.  F¥rry  Pike.  Pxilaski  Pulham. 
Randolph.  Rtpley.  Rush.  St  loceph.  Scott.  Shelby. 
Spencer.  Siarke.  Steuben.  SwitiertanA  Tippecaaor. 
Tipton.  Union.  Vaiidi>rbur(th.  Wabash  Warren, 
Washington.  Wells-  White,  and  Whitley  All  of 
theve  counties  are  destgnaied  "^tier  thiin  National 
Standards"  for  SOi  (40  CFR  Si  315). 

*  ThH  remaining  15  counts  arr  Dearborn.  Floyd. 
Gibaon.  letlcnon.  I^ke,  LaPorle.  Marion.  Morgan. 
Porter.  tNjsey,  SuUivan.  VennitUon.  Vijta  Wamck. 
and  Wayne  Counties.  USEPA  has  recenlly  approved 
Indiana  s  plan  Tor  etghl  of  these  counties  ([efFenon 
LaPurtc.  Marion.  Posey.  Sullivan.  Vermttllon.  Vigo 
und  Wnyne).  USEPA  pn>posed  rulemaklfli;  on 
Wam<->.  Moyd  and  Mon^an  Counties  on  August  J. 
19U  (U  FR  29Z36  and  29239)  Indiana's  plan  for 
Gibson  County  was  atso  recenlly  pmposed  Tor 
upprtjval.  Today  tISEPA  is  proposing  rulemaking 
fin  Ihe  last  ibrae  a(  these  cotmhes  IDenrbom.  Lake, 
iind  Porter) 

*  The  generic  procwdurcs  ftir    parallel  prucesbing 
are  described  al  47  FR  23m  Ijune  7  19821  The 
Slate  and  USRPA  propose  rulemaking  dt  roughly  the 
same  ItBW.  annaunctt  cDacurrenl  comment  panods. 
and  jointly  review  public  conunenu  Ilia  Stiite  oih) 
t-'SKPA  then  coordmai*  resolution  i4  uoy 

tiuniiiiur.l 
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proposed  revised  compliance 
methodology  rule.  325  lAC  7-1-3.1.  as 
preliminarily  adopted  by  Ihe  Board  on 
March  4, 1987.'  The  revised  compliance 
methodology  rule  replaces  325  lAC  7-1- 
3  in  ihe  1980  version  of  325  IAC7-1. 

The  revised  rule  includes  a  stack  test 
compliance  method  and  either  a  30-day 
or  a  calendar  month  averaging  fuel 
analysis  method  (depending  upon  Ihe 
size  of  the  source),  each  of  which  may 
be  used  at  any  time  lo  determine 
compliance  or  non-compliance  with 
source  emission  limitations.*  However, 
a  determination  of  non-compliance 
through  the  use  of  one  method  cannot  be 
refuted  hy  evidence  of  compliance 
through  (he  other  method.  It  also 
includes  recordkeeping  and  reporting 
requirements. 

in  accordance  with  the  Febniary  4. 
1987.  proposed  rulemaking  notice,  on 
luly  17.  1987  (52  FR  27016).  USEPA  (1) 
proposed  for  parallel  processing  lo 
approve  325  lAC  7-1-3.1.  because  it 
provides  for  the  independent  use  of 
stack  testing  to  determine  compliance 
wilh  the  SO2  emission  limits  in  325  lAC 
7-1;  (2)  proposed  to  reinstate  the  other 
provisions  of  325  lAC  7-1;  and  (3) 
proposed  to  reinstate  its  approval  of 
Indiana's  plan  for  the  77  counties,  based 
on  the  revised  compliance  methodology. 

On  October  21. 1987.  Indiana 
submitted  325  lAC  7-1-3.1,  as 
promulgated  by  the  State  on  September 
24. 1987.  On  January  19. 1988  (53  FR 
1354),  USEPA  approved  this  rule  for 
inclusion  into  the  Indiana  SO]  SIP 
statewide;  reinstated  the  olher  general 
provisions  of  325  lAC  7-1  (1980).  i.e..  325 
lAC  7-1-1.  2  (except  for  any  emission 
limits  in  the  15  counties).  4.  5.  6.  and  7 
statewide;  and.  based  on  its  approval  of 
the  revised  compliance  methodology, 
reinstated  Its  approval  of  Indiana's  SOa 
plan  for  Ihe  77  counties. 

Indiana  has  also  submitted  county- 
spccinc  plans  for  parallel  processing  for 
the  olher  15  counties,  including 
Dearborn.  Lake,  and  Porter  Counties. 
These  plans  consist  of  source-specific 
emission  limits  for  certain  sources,  with 
Ihe  remainder  of  the  sources  in  each 
county  limited  by  the  underlying  6.0 


deficiencies  prior  to  \hf  Slate  *  Hnal  adoption  of  the 
rule  IF  Ihe  Stale's  nile.  as  finally  adopted,  is 
substantially  identical  to  the  proposed  rule,  then 
USEPA  will  lake  fina)  action  on  the  ru)e  shortly 
following  its  eubmitial  lo  USEPA  On  the  other 
hand,  if  the  final  rule  is  substantialjy  different  Ihan 
the  proposed  rule,  then  USEPA  may  pubhsh  a 
rulemaking  notice  repropoaing  action,  as  necessary. 

'  For  the  exact  language  of  325  lAC  7-1-3  1.  see 
52  FR  27017  duly  17,  1987|. 

*  Although  ihe  rule  conlains  a  30-day  .tvemglng 
compliance  methodology  for  certain  sources  and 
monthly  averaging  for  others,  for  purpoaes  of  this 
notice,  this  combination  of  methodolofiies  wilt  6« 
r«fi  rred  to  as  ^O-day  averaging  * 


pounds  per  million  British  Thermal  Unils 
(Ibs/MMBTU)  emission  Hmil  in  325  lAC 
7-1-2.*  Additionally,  all  sources  are 
subject  to  the  remaining  requirements  of 
325  lAC  7-1,  as  modified  with  new 
compliance  methodology  325  lAC  7-1- 
31.  (As  noted  before,  the  general 
requirements  of  325  lAC  7-1  (with  the 
exception  of  the  6.0  Ibs/MMBTU 
emission  limit  in  325  lAC  7-1-2)  were 
reinstated  as  a  portion  of  the  Indiana 
SO]  SIP  for  all  counties,  and  new 
compliance  methodology  325  lAC  7-1- 
31  was  approved  for  all  counties  on 
lanuary  19, 1988.) 

USEPA  IS  proposing  to  approve,  under 
parallel  processing.  Indiana's  SOs  plans 
for  Dearborn.  Lake,  and  Porter  Counties. 
This  proposed  approval  specifically 
includes  (1)  the  source-specific  emission 
limits  and  other  requirements  in 
Indiana's  county-specific  rules,  and  (2) 
the  6.0  Ibs/MMBTU  emission  limit  in  325 
lAC  7-1-2,  which  is  applicable  to  all 
other  sources  not  specifically  listed  in 
the  county-specific  rules  (except  the 
sources  described  by  footnote  3  and  in 
Lake  County).  Under  USEPA's  parallel 
processing  procedures,  these  county- 
specific  rules  must  be  fully  State- 
adopted,  enforceable,  and  submitted  as 
a  revision  to  Indiana's  SOi  SIP  before 
USEPA  can  take  final  rulemaking  action 
to  approve  them. 

Specific  plans  for  each  county  follow. 
Additionally,  technical  support 
documents  more  fully  explaining  each 
plan  are  available  at  the  addresses 
listed  in  the  front  of  this  notice. 

Dearborn,  Lake  and  Porter  Counties 

On  Febniary  4. 1987  (52  FR  3452). 
USEPA  proposed  to  disapprove  Ihe 
Indiana  sulfur  dioxide  (ScSj)  State 
Implementation  Plan  (SIP)  for  Dearborn. 
Lake  and  Porter  Counties.  In  response  to 
USEPA's  proposed  rulemaking,  revised 
SIPs  were  submitted  by  the  State  of 
Indiana.  Based  on  the  available 
technical  support,  the  revised  emission 
limitations, '°  along  with  the  revised 


*  Indiana  has  recently  recodified  its  rules  from 
Title  325  to  Title  326.  Al!  rules  in  today's  notice  will 
be  codified  under  Title  326  when  submitted  instead 
of  325.  This  in  no  way  affecia  the  substance  of  the 
rules,  and  USEPA  will  lake  final  action  upon  ihen 
usirift  Ihe  codiricaiiun  in  which  they  are 
promulftated  and  submitted  by  the  State. 

'"  These  limits  are  enforceable  by  the  slack  lest 
niethod  in  325  lAC  7-1-31.  thus  prolecling  Ihe  3- 
hour  SOi  NAAQS.  All  sources  in  Dearborn.  Lake, 
and  Porter  Counties  must  be  in  compliance  with  the 
emission  limits  in  Indiana's  SO*  rule  at  all  times,  as 
delermined  by  325  lAC  7-1-3.1.  Malfunctions  are 
regulated  by  325  lAC  1-1.5,  as  approved  on 
February  14, 19M  (-19  FR  5616)- 


compliance  lest  method  rule,  constitute 
an  acceptable  SIP  for  Dearborn.  Lake 
and  Porter  Counties. 

Dearborn  County 

USEPA  noted  two  ma jor  deficiencies 
with  the  SIP  for  Dearborn  County  in  its 
February'  4. 1987.  proposed  rulemaking: 
(1)  A  compliance  test  method 
inconsistent  with  Ihe  short-term  SO; 
NAAQS,  and  (2)  several  technical 
problems  with  the  Stale's  attainment 
demonstration.  On  October  21, 1987,  the 
State  submitted  a  revised  compliance 
test  method  rule  (325  lAC  7-1-3.1 ).  On 
January  19. 1988.  USEPA  approved  Ihis 
rule  for  all  92  counties  in  Indiana  (see  53 
FR  1354).  Thus,  this  issue  has  been 
resolved. 

On  ApdJ  20. 1968,  the  State  submitted 
for  parallel  processing  a  revised  rule. 
326  lAC  7-1-20.  for  Dearborn  County. 
(The  previous  SOj  plan  for  Dearborn 
County  was  withdrawn  on  December  22. 
1987.)  The  new  rule  specifies  the 
following  emission  limitations  for  the 
four  main  sources  in  the  County:  '* 

(a)  Indiana  Michigan  Power  Co. — 
Tanners  Creek: 

Units  1-3 

1.2  Ibs/MMBTU 
Unit  4 

8.3  Ibs/MMBTU  prior  lo-Octoberl. 
1989'* 

6.60  Ibs/MMBTU.  on  or  after  October 

1. 1989 
5.24  Ibs/MMBTU.  on  or  after  August  1. 

1991 

(b)  Schenley  Distillers: 
Boilers  1,  2.3.6.7.8 

0.6  Ibs/MMBTU 
Boilers  4.  5.  9 

Restricted  to  natural  gas 
Boilers  6.  7.  8 

40  Ions  per  year,  combined 

(c)  Seagrams  and  Sons: 
Boilers  5  and  0 

1.92  Ibs/MMBtu,  except  Boiler  5  is 

limited  to 
1.07  Ibs/MMBTU  when  Boiler  6  is 

bruning  any  fuel  other  than  natural 

gas 

(d)  Diamond  Thantcher  Glass: 
Funiaces  1  and  2 

1.4  Ibs/MMBTU 

The  rule  also  specifies  reporting 
requirements  for  Boilers  6.  7.  8  at 
Schenley's  (for  the  tons  per  year  limit) 
and  Boilers  5  and  6  at  Seagrams.*^ 


' '  All  other  sources  in  the  county  remain 
governed  by  &.0  Ibs/MMBIU  emission  limit  in  325 
lAC7-1-2(b). 

'■  Coal  delivered  lo  Tanners  Creek  after  [uly  I 
1988.  may  not  exceed  an  SOt  emission  rate 
equivalent  lo  an  emission  limit  of  6.6  Ibs/MMBTU. 

■  ■  US£I>A  beheves  thai  the  alternative  emission 
restrictions  in  the  rule  for  Seagrams  and  the  annual 
Cenunu«d 
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LiSEPA  acrepts  (he  final  compUdnce 
ddtp  of  Augusi  I.  1991.  for  Dearborn 
County  sources  Dearborn  county  is 
currenliy  designated  as  unclassifiable 
for  SO3  Section  110  of  the  Clean  Atr  Act 
requires  atlamment  of  the  pnmary 
N'.AAQS  as  expt'diiiously  ds  praciicahle. 
but  not  later  »h.in  3  years  from  the  date 
of  approval  of  the  plan,  and  attainment 
of  the  secondary  NAAQS  wiihin  a 
reasonable  time  USEPA  believes  that 
the  State  s  final  compliance  date  is 
consistent  with  ihese  requiremenis- 

As  technical  support  for  its  revised 
emission  limitations,  the  Slate  has 
performed  a  new  modeling  analysis.'* 
Indiana  used  the  iSCST  model  Iniral. 
UNaVMAP  Version  6)  Complex  I 
ll'NA.M.AP  Version  6)  was  also  used  in 
the  VALLEY  screening  mode.  USEPA 
believes  that  these  are  the  appropriate 
auideline  models  for  this  situation. 
Dearborn  County  meteorological  data 
were  used,  where  available.  Stack 
height  credit  at  Cincmatti  Gas  and 
Electric  Company  s  Miami  Fort  (a  large 
power  plani  m  Uhio)  and  Tanners  Creek 
was  limited  based  on  the  stack  height 
regulations  (see  discussion  below). 
Based  on  a  screening  analysis,  the 
worst-case  operating  loads  were 
determined  10  be  50*%  at  .Miami  Furt-LInit 
5,  75^  at  Thatcher  Glass,  and  liX)%  at  all 
other  sources.  Building  downwash  was 


Itmii  for  Scbenli>yi  necessttule  ddditiunaJ  •ource 
recortia  and  data  beyond  that  required  fay  323  lAC 
7-1-3.1  Such  additioaal  records  and  data  are 
required  by  the  Dearborn  County  rule.  The  rule  does 
noi.  howFVpr  specify  the  method*  to  b«  uasd  to 
obtain  the«p  dnta  m  slate  vwbcth«r  they  can  be  used 
to  dptennine  complmnr-e  USEPA  requests 
cUnficaiion  on  fht?**'  m.itien  from  the  Slate  during 
the  comtneni  p«>riiKl  Similar  alternative  emission 
limits  exiii  m  L<ik«!  and  Pnrier  Counties  See 
requlrementa  for  AMAIZO,  AMOCO.  Inland  Ste»l. 
LTV  Steel.  Marbleheod  Ljme.  NU>SCO-Mi*cheU.  and 
USX  in  L^ke  Coumy  dnd  Beittlehem  &(«•«)  jnd 
Midwest  Stee)  in  Porter  County  The  State  should 
simjisriy  clanfy  hnw  it  Iniends  to  use  Its  reporting 
reqiiirenenis  in  these  counties  as  well. 

In  addition.  th?rr  r»  no  requtr»*m*fni  wilhm  the 
Dearborn  Couniy  nin  far  advance  notificatirvi  lo 
either  the  State  or  USEPA  when  Sedgrums  switches 
between  Its  two  emiftsmn  timtt  scenario^  Simtlariy. 
Inland  Steel.  NlPSCO-Mitchell,  Sla-ffer  Chemical, 
and  USX  tn  Ijtkt  Couniy  And  Bethlehem  Steel  and 
Midwest  Sti'el  in  Porier  Ciunt>  Kdve  dUtm-t'ive 
emission  strenanii^  USEPA  is  constdenrtf;  whether 
sucii  nolifirtilii'n  should  be  required.  USEPA  lolicita 
comment  un  the  n^nA  fnr  such  nooficaiioa  and  uo 
the  minimvffl  time,  if  any  wiihUi  wblch  notificslion 
should  be  rei^ired 

■*  Tlie  nodettne  technit|«es  uaed  m  the 
atlamment  deiDanstraliORS  lor  Oearbora  Lake,  and 
Porter  Counties  dre  based  cm  the  modeling 
guidelines  m  place  «t  the  lime  ihe  analyses  were 
pKrformed  (i  e-.  'T^aideline  on  Air  Quality  Wodeli 
iRevteedV  NV  )9M)  Since  that  tune  USEPA  has 
pnimulfiatt^  n  revision  lo  ils  modeliiT^  uurdetme* 
(i  p    (a&u*ry  B.  I9U.  publication  of   Supplement  A 
Ui  the  Gutdeltne  on  Air  Quality  Models  (Revnedl' 
|ul>  19B7).  Because  (he  modeliiut  was  initiated  pnor 
tu  llM  latest  rcvMKMi  of  (be  ffuidelines.  USEPA 
acorpla  the  analysvs  For  Dnirbum.  Lalu-.  iind  f^>rter 
Couoites'as  they  stand 


modeled  for  slacks  at  Miami  Fort  and 
Schenley  with  heights  less  than  "good 
engineering  practice  (GEPJ  formula 
heights".  See  the  Stack  Height 
Regulations  below. 

Two  refined  analyses  were  performed 
by  the  Indiana  Department  of 
Environmental  Management  (IDEM).  In 
the  first  analysis.  Indiana  sources  were 
modeled  at  their  allowable  emission 
limits  under  the  current  State  permits, 
and  Ohio  sources  were  modeled  at  their 
allowable  emission  limits  unde*-  the 
current  SIP  This  modeiing  predicted 
many  violations  of  the  primnry  annual, 
pnmary  24-hour,  and  secondary  3-hour 
NAAQS  in  Indiana,  Ohio,  and  Kentucky 
The  highest  violations  in  all  three  Stales 
were  due  solely  to  two  Ohio  sources. 
Miami  Fort,  Units  5  and  6.  and.  to  a 
lesser  extent,  a  DuPont  facility. 
Although  Indiana  sources  significantly 
contributed  to  some  lesser  violations, 
these  violations  would  still  occur  even  if 
the  impact  from  Indiana  sources  was 
eliminated.  However,  these  violations  in 
the  three  States  would  be  corrected  if 
Ihe  culpable  Ohio  sources  reduced 
emissions  sufficiently  to  correct  the 
highest  (constraining)  violation.  Because 
these  two  Ohio  sources  caused  so  many 
of  the  high  concentrations  listed  in  the 
model  output  tables,  it  was  not  possible 
lo  identify  the  critical  concentrations 
affected  by  Indiana  sources. 
Consequently.  in  order  to  develop  a 
control  strategy  for  Indiana  sources. 
IDEM  reduced  the  modeled  emission 
rate  for  Miami  Fort  Units  5  and  6.  from 
5.0  to  1^  Iba/MMBTU  m  the  second 
anaylsis."^  A  discussion  of  (he  results  of 
this  analysis  follow. 

The  critic:al  3-hour  concentration  due 
lo  Indiana  sources  was  1384  micrograms 
per  cubic  meter  (ug/m')  (versus  the 
standard  of  1300  ug/m'^  and  the  critical 
24-hour  concentration  due  lo  Indiana 
sources  was  392  ug/m'  (versus  the 
standard  of  365  ug/m1.  To  correct  the  3- 
hour  violation,  it  is  necessary  lo  reduce 
the  emissions  at  Tanners  Creek,  Unit  4 
to  5.24  Ibs/MMBTlt.  To  correct  the  24- 
hour  violation,  it  is  necessary  to  reduce 
emissions  from  Seagrams.  Boilers  5  and 
6. 

These  emission  limitations  provide  for 
attainment  of  the  SO,  NAAQS  in 
Dearborn  County,  but  for  the  impact  of 
Ohio  sources.  USEPA  beheves  thai 
Seclion  110  of  the  Clean  Air  Act  does 
not  oblige  a  downwind  Stale  to  tighten 
its  SO,  SIP.  where  an  upwind  State's 
emissions  cause  violations  both  in  the 
downwind  Slate  and  within  its  own 


boundaries,  and  where  the  violations 
can  be  eliminated  only  by  further 
control  in  the  upwind  Slate.  Given  thai 
the  hi^esi  constraining  violations  are 
due  lo  out-of-Stale  sources,  that  most 
violations  would  occur  even  if  the 
impact  from  Dearborn  Couniy  sources 
were  eliminated,  and  that  those 
reductions  in  emissions  from  Hamilton 
County  sources  which  are  estimated  to 
be  necessary  to  assure  attainment  in 
Ohio  would  (when  -combined  with 
Indian's  plan  for  Dearborn  County)  also 
assure  attainment  in  Dearborn  County 
USEPA  believes  that  Indiana's  plan  is 
consistent  with  the  requirements  of 
Section  no  of  the  Clean  AirT?irt. 
Consequently,  liSHPA  is  proposing  lo 
approve  the  Dearborn  County  plan 
USEPA  will  take  whatever  action  is 
necessary  lo  deal  with  the  modeled 
violations  due  to  Ohio  sourcps 

Lake  County 

USKPA  citf^l  two  major  deficiencies 
with  the  SfP  for  Lake  County  in  its 
February  4. 1987.  proposed  rulemaking- 
(1)  Ihe  compliance  test  method  was 
inconsistent  with  the  short -terthlJDj^ 
NAAQS.  and  (2)  the  plan  fatlfed  to 
ensure  attainment  of  the  priniary  and 
secondary*  NAAQS  (based  onyumemus 
tef^mical  deficiencies  in  the  Sjate's 
modeling  analysis).  On  Ortohtr  21.  1987 
the  State  submitted  a  rexnsed 
compliance  lefil  method  rule  (325  lAC  7- 
1-3.1).  On  lanuan,'  19.  1988  USRPA 
approved  this  rule  for  alt  92  counties  i 
Indiana  (see  53  FR  1354)  Thus,  this  issulf 
has  been  resolved. 

On  August  15.  1988.  the  State 
submitted  a  revised  rule.  326  lAC  7-1- 
81.  for  Lake  County  for  parallel 
processing.  (The  previous  SOj  plan  for 
Lake  Couniy  was  withdravi-n  on  July  31. 
1987  )  The  new  nile  imposes  the 
following  requirements:'* 

(1)  Slack  specific  "Ibs/MMBTU"  and/ 
or  "lbs/hour"  limits  for  over  40 
companies  are  included  in  the  proposed 
rule.  Limits  for  the  largest  emitting 
facilities  are  summarized  below: 

fa)  AMAIZO: 
Boilers  6-10 

2.07  Ibs/MMBTU  and  784  lbs/hour 

(b)  AMOCO: 
No.  1  Power  Station.  Boilers  1-7 

0  2  Ibs/MMBTU  by  September  1. 1990 
No  1  Power  Station,  Boilers  8 

0.033  Iba/MMBTU  by  September  1, 
199Q 
No.  3  Power  Station.  Boilers  1-ti 

0.4  Ibs/MMBTU  by  December  31,  1988 


<  *  IDEM  modeled  Unit  7  at  tM  acfml  l>Mf|tti  and 
l  inii  ■  at  the  helflH  denonetniinl  lo  he  C'xiod 
Knmneenng  fnctttm  tMMd  on  a  recent  nijK) 
modflinjt  «(ud> 


■  *  All  other  soarcea  tn  Ibe  couoty  remain 
K'lvenied  by  >he  (LO  tba/MMBTU  mnitsidn  limtl  in 

.li5lAC--l-2|l.l 
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FCU500 

50  lbs/ton  coke  burned 
FCU600 

35  lbs/ ton  coke  burned 
SRU  Incinerator 

0.033  Ibs/MMBTU 

(c)  Commonwealth  Edison  (ComEd) — 
Slateline: 

Hollers  1-3. 1-4 
12  Ibs/MMBTU 

(d)  Inland  Steel: 

4AC  Station  Boilers  401-404 

l.l^^— 1.5  Ibs/MMBTU 
10'  Bar  Mill  Furnace 

0  0  Ibs/MMBTU  by  December  31. 1988 
m'  Hot  Strip  Mill  Furnaces 

Restricted  to  natural  gas  by  May  31. 
1990 

Facilities  burning  Plant  2  coke  oven 
gas  must  meet  emission  limits 
representing  use  of  desulfurized  coke 
oven  gas  by  December  31. 1991.  Inland 
must  submit  a  compliance  plan 
containing  increments  of  progress 
towards  achieving  these  limits  by 
December  31. 1988. 

(e)  LTV  Steel: 
Boilers  3-8 

0.896  Ibs/MMBTU  and  lolal  fuel  oil/ 
coke  oven  gas  heal  input  limited  to 
993  MMBTU/hr 
Now.  3,  4,  &  9  coke  oven  batteries 
underfired  slacks 

0,177  Ibs/MMBTU 

(f)  Marblehead  Lime: 
Kilns 

240  lbs/hour,  new  stackfs)  at  least  162 
feel  above  grade  required  by 
September  30. 1990 

(g)  Northern  Indiana  Public  Service 
Company  (NIPSCO)— Mitchell: 
Boilers  4.5.6.11 

1.2  Ibs/MMBTU  by  December  31.  1989, 
either  Boiler  4  or  5  shall  either  bum 
natural  gas  or  nut  operate:  and  by 
September  30. 1990.  install  nozzle 
on  stack  servings  Boilers  6  and  11  to 
restrict  diameter  to  8.3  feet. 

(h)  Stauffer  Chemical: 
Acid  Unit  No.  3  and  No.  4 

Five  compliance  equations,  depending 
on  fuel  oil  usage  in  package  boiler 
and  preheater 

(i)  USX: 
Tin  Mill  Boilers  1-5 

restricted  to  natural  gas  by  June  30. 
1989 
No.  2  Coke  Plant  Boilers  House 

1.07—1.2  Ibs/MMDTU  by  December 
31. 1988.  only  4  of  8  boilers  can  bum 
coal  or  cuke  oven  gas  at  any  one 
time.  Stacks  for  Boilers  3  through  6 
must  be  raised  lo  133  feel  by  |une 
30,  1989 
M"  Hot  Strip  Mill 

Amount  of  coke  oven  gas  restricted. 


boiler/furnace  limits,  and  combined 
fuel  quality  limitation 
160' /210*  Plate  Mill 

Limit  changes  if  46'  null  shuts  down 

(2)  Restricbons  on  the  amount  of  fuel 
(coal,  oil,  and/or  coke  oven  gas)  that 
can  be  burned  in  certain  source  groups 
at  LTV  Steel  and  USX. 

{3}  Ail  fossil  fuel  buming  sources/ 
companies  in  Lake  County  not 
specifically  listed  in  326  lAC  7-1-8.1  are 
restricted  lo  natural  ^as  (as  opposed  to 
Ihe  general  6.0  Ibs/MMBTU  emission 
limit  in  325  L\C  7-1-2). 

(4)  Recordkeeping  and  reporting 
requirements: 

(a)  for  AMAIZO.  AMOCO.  LTV  Steel. 
Inland  Steel.  USX — daily  fuel  type  usage 
in  each  facility,  daily  average  sulfur 
content  and  heating  value  for  each  fuel 
type,  calculated  daily  in  Ibs/MMBTU 
and  in  lbs/hour  values  for  each  facility. 
and,  if  applicable,  number  of  units  in 
operation  at  any  one  time). 

(b)  for  NIPSCO— hourly  fuel  type 
uBage  in  each  boiler. 

(c)  for  Stauffer  Chemical — operate 
continuous  emission  monitor  on  Acid 
Unit  No.  3  and  4  Stack  and  report  daily 
average  emission  rate.  Log  fuel  usage  in 
package  boiler  and  preheater. 

(d)  for  Inland  Steel — operate 
continuous  emission  monitors  on  No. 
4AC  Stacks  1,  2.  and  3  to  determine 
compliance. 

USEPA  proposes  to  approve  Indiana's 
fmal  compliance  date  of  December  30. 
1991,  for  Lake  County-  Portions  of  Lake 
County  are  currently  designated  as 
nonatlainment  for  SOi.  Section  110  (and 
Part  D)  of  the  Clean  Air  Act  requires 
attainment  of  the  primary  NA.^QS  as 
expeditiously  as  practicable,  and 
attainment  of  the  secondary  NAAQS 
within  a  reasonable  lime.  USEPA 
believes  the  State's  December  30. 1991, 
final  compliance  date  (which  is  3  years 
from  the  date  of  the  plan's  final 
approval,  under  Ihe  Consent  Decree  in 
Sierra  Club  v.  Thomas.  Civ.  No,  NA  86- 
194-C  (S.D.  Ind.ll  Is  consistent  with 
these  requirements. 

Modeling  Analysis 

As  technical  support  for  its  revised 
emi&sion  limitations,  the  Slate  has 
performed  a  new  modeiing  analysis. 
Indiana  used  the  ISCST  model  (urban. 
UNAMAP  Version  6)  lo  predict  3-hour 
and  24-hour  concentrations.  ISCLT 
(urban.  UNAMAP  Version  6)  was  used 
with  a  calibration  equation  to  predict 
annual  concentrations  The  urban 
version  of  the  models  was  selected 
based  on  Ihe  predominan;  urban  land 
use  types  in  the  study  area.  Lake  County 
meteorological  data  were  used  where 
available.  Sources  were  generally 
modeled  using  iSCST  at  maximum 


emissions,  except  where  the  rule  limits 
emissions  below  maximum. 

In  addition,  the  Stale  performed  a 
limited  analysis  of  lake-induced 
fumigation  conditions  using  the  Lyons- 
Cole  model.  Because  the  ISC  results 
were  more  constraining,  the  Lyons-Cole 
results  were  not  considered  in  selling 
emission  limitations.  USEPA  finds 
Indiana's  modeling  acceptable  and 
proposes  to  approve  Indiana's  Lake 
Couniy  rule  and  plan 

Porier  County 

USEPA  cited  two  major  deficiencies 
with  the  SIP  for  Porter  County  in  its 
February'  4. 1987.  proposed  rulemaking: 
(1)  the  compliance  test  method  was 
inconsistent  with  the  short-term  SOa 
NAAQS.  and  (2)  the  plan  failed  to 
ensure  altamment  of  the  primary  and 
secondary  NAAQS  (based  on  numerous 
technical  deficiencies  in  the  State's 
modeling  analysis).  On  October  21. 1987, 
the  State  submitted  a  revised 
compliance  test  method  rule  (325  lAC  7- 
1-3.1).  On  |anuar>'  19, 1988.  USEPA 
approved  this  rule  for  all  92  counties  in     * 
Indiana  (see  53  FR  1354).  Thus,  this  issue 
has  been  resolved. 

On  August  15,  1988,  the  Slate 
submitted  a  revised  rule,  326  lAC  7-1- 
21,  for  Porier  County  for  parnllel 
processing.  (The  previous  SO,  plan  for 
Porter  County  was  withdrawn  on 
December  22, 1987,]  The  new  rule's  site- 
specific  requirements  are  as  follows; 

(1)  Bethlehem  Steel: 

(a)  Certain  boilers  and  furnaces  are 
restricted  to  natural  gas. 

(b)  Stack-specific  "Ibs/MMBTU"  and/ 
or  "lbs/hour"  limits  which  allows  fuel 
oil  to  be  used  at  the  80'  strip  mill  in 
exchange  for  reductions  at  other  units. 

(c)  Restrictions  on  the  amount  of  coke 
oven  gas  that  can  be  burned. 

(d)  Recordkeeping  and  reporting 
requirements  include  daily  fuel  type 
usage  in  each  facility,  daily  average 
sulfur  content  and  heating  value  for 
each  fuel  type,  number  of  slab  mill 
soaking  pits  buming  coke  oven  gas  each 
day.  and  calculated  daily  Ibs/MMBTU 
and  lbs/hour  value  for  each  facility.  The 
Company  is  also  required  lo  notify  the 
State  at  ieast  24  hours  prior  to  the  use  of 
fuel  oil  in  the 80'  Mill  furnaces.'^ 


'*  Rule  326  lAC  7-l-21(aKlKC).  as  submitted, 
contains  dencal  errors  m  its  numbering  by 
containinit  two  sets  a(  subparagraphs  (vi)  and  (vn): 
the  second  set  of  which  are  supposed  to  be 
numbered  txvtii)  and  (xix)  Additionally,  m  ihe 
second  paragraph  (vi)  Ihe  rule  actually  applies  to 
the  bliemalive  set  of  limits  specified  in 
subparajp'aphs  (■)  through  |kvii|.  as  opposed  to  Ihe 
(i|  Ihniugh  (v)  specified  in  the  rule  as  Nubmitted.  The 
Stale  will  correct  these  errors  prior  to  USEPA's  Final 
rulemaking  on  the  regulation 


3J314  Federal  Register  /  Vol.  53.  No    172  /  Tuesday.  September  6.  1988  /  Proposed  Rules 


;i  MPSC:o  Bailly: 
B'.uUts  "  -inu  rt 

6  0lbs,'.MMBTU 

(31  Midwest  Steel: 
(a I  Boilers 

1.33  ibs/MMBTU 

(bl  Only  2  of  4  boilers  may  bum  fuel 
oil  greater  than  0.3  Ibs/MMTBU 
simultaneously. 

(cl  Recordkeeping  and  reporting 
requirements  (hourly  fuel  type  burned  in 
each  boiler). 

|4)  Air  Products: 
Boilers  and  Reformer 

Restricted  to  natural  gas. 

USEPA  proposes  to  approve  Indiana's 
final  compliance  dale  of  December  31. 
1988.  Porter  County  is  currently 
designated  as  unclassifiable  for  SOj. 
Section  110  of  the  Clean  Air  Act  requires 
allainment  of  the  primary  NAAQS  as 
expeditiously  as  practicable,  but  not 
later  than  3  years  from  the  date  of 
approval  of  the  plan,  and  attainment  of 
the  secondary  NA.AQS  within  a 
reasonable  time.  USEPA  believes  the 
State's  December  31. 1988.  final 
compliance  dale  is  consistent  with  these 
r^^qiiirpnipnts 

.Modeling  .-Xnalysis 

As  technical  support  for  its  revised 
emission  limitations,  the  State  has 
performed  a  new  modeling  analysis. 
Indiana  used  ISCST  model  (rural. 
UN.AMAP  Version  6).  To  support  the  use 
of  the  rural  version  of  the  model,  two 
analyses  were  performed: 

(a)  A  land  use  analysis  consistent 
with  b'SEPAs  modeling  guidelines, 
which  identified  more  rural  than  urban 
land  use  types. 

(b)  A  limited  model-monilor 
comparison  study,  using  198J-1986 
emissions,  meteorology,  and  air  quality 
data-.  This  indicated  that  ISC-urban 
tends  to  overpredict  24-hour  and 
generally  3-hour  concentrations,  while 
ISC-rural  appears  to  be  more  accurate, 
but  tends  to  underestimate  the  peak  (top 
5|  24-hour  (by  about  10%)  and  3-hour  (by 
about  60%1  concentrations. 

Given  the  better  performance  of 
ISCST-rural  and  the  rural  nature  of  the 
area.  ISCST-rural  was  selected.  To 
guard  against  the  possible  model 
underprcdiclion.  ambient  data  were 
used  in  developing  emission  limits. 
Based  on  a  model-monitor  comparison 
study,  the  modeled  24-hour 
concentrations  were  increased  by  10%. 
The  adjusted  24-hour  modeled 
concentrations  were  then  compared  to 
the  24-hour  NAAQS.  (Although  the  State 
did  not  perform  any  3-hour  adjustments. 
it  should  be  noted  that  the  highest, 
second  high  modeled  3'hour 
concentrnlion  is  1014  ug/m'  before 


application  of  the  emission  reductions 
and  the  coke  oven  gas  "caps"  noted 
above.  These  emission  reductions  are 
sufficient  to  protect  the  3-hour  SO, 
NAAQS  and  generally  produce  3-hour 
concentrations  that  are  less  than  60%  of 
the  3-hour  NAAQS.) 

Porter  County  meteorological  data 
were  used  where  available.  All  sources 
were  modeled  at  maximum  load,  except 
where  the  rule  limits  the  sources  to  less 
than  maximum  load.  USEPA  finds  the 
modeling  acceptable  and  proposes  to 
approve  Indiana's  Porter  County  rule 
and  plan. 

Additional  Issues 

(Al  Consistency  with  Stock  Height 
Regulations 

USEPAs  July  8. 1985.  stack  height 
regulations  "  apply  to  stacks  (and 
sources)  which  came  into  existence,  and 
dispersion  techniques  implemented  on 
or  after  December  31. 1970.  Stack  height 
credit  for  the  purpose  of  establishing  an 
emission  limitation  is  generally 
restricted  to  CEP.  i.e..  the  greater  of  213 
feet  165  meters  (m)|  or  the  CEP  formula 
height  (40  CFR  51.100(ii)).  Credit  for 
merged  stacks  is  generally  prohibited 
with  the  following  four  exceptions: 

(1)  Where  total  plant  wide  allowable 
SO,  emissions  do  not  exceed  5000  tons 
per  year. 

(2)  Where  the  stack  was  originally 
designed  and  constructed  with  merged 
gas  streams. 

(3)  Where  such  merging  was  before 
July  B.  1985.  and  was  part  of  a  change  in 
operation  that:  (i)  included  the 
installation  of  emissions  control 
equipment  or  was  carried  out  for  sound 
economic  or  engineering  reasons,  and 
(iil  did  not  result  in  an  increase  in  the 
emission  limitation  or  (if  no  limit  was  in 
existence  prior  to  merging)  in  the  actual 
emissions,  or 

(4)  Where  such  merging  was  after  July 
8. 198.5.  ans  was  part  of  a  change  in 
operation  al  the  facility  that  includes  the 
installation  of  pollution  controls  and  is 
accompanied  by  a  net  reduction  in  the 
allowable  emissions  for  the  pollutant 
affected  by  the  change  in  operation. 

Indiana  identified  3  stacks  in 
Dearborn  County.  64  stacks  in  Lake 
County  and  11  slacks  in  Porter  County 


'•  Certdin  provisions  of  lh(*»4»  rvifes  wpre 
rvmindod  lo  I ISEPA  In  MitH:  v .  Thowus  8;i«  F  Jtl 
i:;4  ID  C  Cir  IWSt  Thesir  are:  iiriinilt.ilhemi)| 
fliHck  heiRhl  crrdils  for  soiirci.'<t  whi)  nitw  their 
sld.iis  pn«r  to  Oclolier  i.  IS(0.  up  \o  th*-  iie<|iht 
pormittfd  b>  t;t\P  fonnula  iie.Rtu  |40  Ch"H 
51  inp|kK',(.:;j.  ui.:pi>rsti)n  in>dtl  for  9i>uri'|.» 
oniiinttlly  drsiuned  nn  constnintcd  witli  trursiii  or 
mi.lli  nue  slatki  |«C:™  51  l(>l>|lili||2;|liil|AI|:  anA 
ti\.tndf..liii.nn8  tredtl  for  thv  ti-fim-d  |tl  i  1.51.) 
fonnul.1  tieinlil  for  sourcps  unahlv  lu  stio**  mti.tnte 
on  Itip  on(|in.il  (2.5H)  fomtiilu  |40Cnt  51l(Xi<iiu;|| 


that  exceed  65m.  Indiana  certified  that 
all  of  these  stacks  were  in  existence 
prior  to  December  31. 1970  (and  their 
heights  are.  therefore,  creditable  under 
the  regulation),  except  for  2  slacks  at 
Tanners  Creek.  1  stack  at  Seagrams.  5 
slacks  at  Bethlehem  Steel.  9  stacks  si 
USX.  and  9  slacks  al  Inland  Sleel. 
Twenty-three  of  these  twenty-six  stacks 
were  found  to  be  less  than  applicable 
CEP  formula  height  and  are,  therefore, 
creditable.  The  stacks  serving  Boiler  ^S 
al  USX  and  Boilers  1.2.3  al  Tanners 
Creek  are  greater  than  CEP.  Theglate's 
attainment  demonstrations  properly 
modeled  these  stacks  at  CEP  formula 
height. 

As  to  the  twenly-sixlh  slack.  IDEM 
documented  that  a  122m  stack  height  for 
Tanners  Creek.  Unit  4  was  in  existence 
before  December  31,  1970.  and  was  so 
modeled.  Note,  the  actual  pre-1970  stack 
was  168m.  which  was  replaced  with  a 
122m  stack  in  1977.  Thus.  122m  is  the 
proper  slack  height  for  modeling 
purposes. 

Indiana  identified  one  source  in 
Dearborn  County,  seven  sources  in  Lake 
County,  and  two  sources  in  Porter 
County  with  SOj  emissions  greater  than 
5000  Ions  per  year.  In  Porter  County,  one 
source  (NIPSCo-Bailly)  has  a  slack' Ihat 
was  in  existence  before  1971,  and  the 
other  source  (Bethlehem  Sleel)  has  a 
separate  stack  for  each  unit. 

In  Dearborn  County,  merged  stack 
credit  (i.e.,  single  slack  serving  multiple 
units)  is  an  issue  for  onlv  Tanners 
Creek,  Units  1-3."  Based  on 
information  provided  by  Indiana  on 
December  2. 1985.  and  |anuary  26. 1987. 
which  showed  Ihat  the  merging  was 
conducted  in  conjunction  with  the 
installation  of  pollution  control 
equipment  and  that  the  emission  limits 
do  not  represent  an  increase  in 
emissions.  USEPA  believes  that  menied 
stack  credit  is  allowed. 

In  I^ke  County,  two  sources  (CumEd- 
Slaleline.  NIPSCo-Mitchell)  have  slacks 
thai  were  in  existence  before  1971.  two 
sources  (AMOCO.  Slauffer  Chemicall 
have  a  separate  stack  for  each  unit,  and 
three  sources  (USX.  LTV  Steel,  and 
Inland  Sleel)  have  either  a  separule 
slack  for  each  unit  or  slacks  that  were  in 
exislence  before  1971.  with  one 
exception.  Al  Inland  Sleel.  the  three 
boilers  in  the  No.  5  Boilerhouse  were 
originally  designed  and  constructed  in 
1977  with  a  single  slack.  Because  the 
exemptions  noted  above  have  been 
satisfied.  Ihere  are  no  dispersion 
technique  issues.  In  addition,  USEPA 


"  NiMr  tliat  lutdl  BmlssltHis  tur  Stttenlvy  an*  li>ss 
than  SUOO  tons  pcT  year  thus,  mergrd  credil  (or 
Bnili-r*  a-a  IS  aJluMx-d. 
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believes  that  the  nozy.le  for  the  stack 
serving  Boilers  6  and  11  at  NIPSCO  is 
not  a  "dispersion  technique"  under 
Section  123  of  the  Clean  Air  Act. 
because  it  does  not  increase  the  Final 
exhaust  gas  plume  rise. 

USEPA  is  proposing  to  approve  all  of 
the  above  as  meeting  the  requirements 
of  USEPAs  |uly  8. 1985.  slack  height 
regulations.  However  for  Inland  Steel, 
the  provision  under  which  USEPA  is 
proposing  to  approve  credit  has  been 
remanded  to  USEPA  (i.e..  original  design 
and  construction  exemption  for  merged 
stacks.)  Thus,  these  emission  Umits  are 
subject  to  review  and  possible  revision 
as  a  result  of  the  remand  in  NRDC  v. 
Thomas.  If  USEI'A's  response  to  the 
NRDC  remand  modifies  the  appliable 
luly  8. 1985.  regulations,  then  USEPA 
will  notify  the  Stale  whether  the 
emission  limit  for  Inland  Steel  must  be 
re-examined  for  consistency  with  the 
modified  regulations.  USEPA's  proposed 
approval  for  this  facility's  emission 
limits  is  intended  to  avoid  delay  in  the 
eslablishmenl  of  federally  enforceable 
emission  limits  for  all  sources  in  Lake 
County,  while  awaiting  resolution  of  the 
.VflDC  remand. 

(B)  I'SD  Increment  Analysis 

USEPA  policy  requires  SIP  relaxations 
submitted  after  |une  10,  1978,  to  be 
evaluated  for  increment  consumption. 
Because  the  SIP  revisions  for  Dearborn, 
Lake  and  Porter  Counties  represent  a 
decrease,  rather  than  an  increase  in 
emissions,  an  increment  analysis  is  not 
required. 

(C!  Interstate  Impact 

There  are  two  States  (ILIinois  and 
Michigan)  within  50  km  (the  normal 
range  of  the  current  guideline  models)  of 
Lake  and  Porter  Counties.  The  Lake 
County  modeling  demonstrated 
allainmeni  at  receptors  located  in 
Illinois.  To  address  allainmeni  in  the 
other  cases,  the  Stale  is  relying  on  their 
demonstration  of  attainment  within  each 
County,  coupled  with  the  inclusion  of 
each  County's  impact  in  the  other 
Country  (via  the  monitored  background 
concentrations)  and  a  decreasing 
concentration  gradient  in  the  direction 
of  the  nearby  State.  Based  on  this 
information.  USEPA  believes  that  the 
plans  for  these  two  counties  will  not 
cause  a  violation  of  Ihe  SOi  NAAQS  in 
any  other  nearby  State. 

As  10  Dearborn  County,  as  stated 
above,  emissions  from  sources  in 
Dearborn  County  under  Indiana's 
revised  plan  will  not  cause  violations 
either  in  Ohio  or  Kentucky. 


Conclusion 

USEPA  proposes  to  approve  Indiana's 
rules  and  the  plans  for  Dearborn.  Lake, 
and  Porter  Counties.  This  proposed 
approval  specifically  includes  (1)  the 
source-specific  emission  limits  and  other 
requirements  in  Indiana's  county- 
specific  rules,  and  (2)  the  ao  lbs/ 
MMBTU  emission  limit  in  325  lAC  7-1-2 
which  is  applicable  to  all  other  sources 
not  specifically  listed  in  the  county- 
specific  rules  (except  the  sources 
described  by  Footnote  3  and  in  Lake 
County).  Under  USEPA's  parallel 
processing  procedures,  these  county- 
specific  rules  must  be  fully  state- 
adopted,  enforceable,  and  submitted  as 
a  revision  to  Indiana's  SO,  SIP  before 
USEPA  can  take  final  rulemaking  action 
to  approve  them. 

Under  Executive  Order  12291.  today's 
action  is  not  "Major".  The  Office  of 
Management  and  Budget  has  exempted 
this  action  from  the  requirements  of 
Section  3  of  Executive  Order  12291. 

Under  S  U.S.C.  section  605(b).  the 
Administrator  has  certified  thai  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control, 
Intergovsmmental  relations,  Sulfur 
oxides. 

Authority:  42  U.S.C.  7401-7642 

□died:  August  23. 1988. 
Robert  Sprlilger. 
Acting  Regional  A dminis t rotor. 
|FR  Doc  88-20125  Filed  9-2-B8:  8:45  am| 
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Approval  and  Promulgation  ol 
Implementation  Plans;  Gibson  County. 
IN 

AGENCY:  U.S.  Environmei-.ial  Prolecticn 

Agency  (USEPA). 

ACTION:  Proposed  rulemaking. 

summary:  USEPA  is  proposing  to 
approve  a  revision  to  the  Indiana  State 
Implementation  Plan  (SIP)  for  sulfur 
dioxide  (SO,)  under  USEPA's  "parallel 
processing"  procedures.  The  revision 
consists  of  Indiana's  SO,  emission  limits 
and  plan  for  Gibson  County.  USEPA's 
action  is  based  upon  revision  requests 
which  were  submitted  by  the  Slate  to 
satisfy  the  requirements  of  section  110 
of  the  Clean  Air  Act  (Act). 


date:  Comments  on  this  revision  and 
the  proposed  USEPA  action  must  be 
received  by  October  6. 1988. 
addresses:  Copies  of  the  SIP  revision 
and  support  documentation  are 
available  at  the  following  addresses  for 
review:  (It  is  recommended  thai  you 
telephone  Kent  Wiley,  at  (312)  88&-8034. 
before  visiting  the  Region  V  office.) 
US.  Environmental  fVoteclion  Agency. 

Region  V.  Air  and  Radiation  Branch. 

230  South  Dearborn  Street.  Chicago, 

Illinois  80604 
Office  of  Air  Management.  Indiana 

Department  of  Environmental 

Management.  105  South  Meridian 

Street.  P.O.  Box  6015.  Indianapolis. 

Indiana  46206-6015 

Comments  on  these  proposed  actions 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible  ) 
Gary  Gulezian.  Chief  Regulalon,' 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V.  230  South 
Dearborn  Street,  Chicago,  Illinois  60601. 

FOR  PURTMER  INFORMATION  CONTACT: 

Kent  Wiley.  Air  and  Radiation  Branch  (5 

AR-26).  Erivironmental  Protection 

Agencv.  Region  V.  230  South  Dearborn 

Slreet.Chicago,  Illinois  60604,  (312)  886- 

6034. 

SMPPLEMENTARY  INFORMATION:  Under 

SecI:on  107  of  Ihe  Ac!.  USEPA  has 
designated  certain  areas  in  each  State 
ss  not  attaining  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
SO,.'  See  43  FR  8962  (March  3. 1978).  43 
FR  45993  (October  5, 1978)  and  40  CFR 
81,315  for  Indiana.'  In  addition.  Section 
110(e)|2)  of  the  Act  requires  the  State  to 
adopt  rules  suflicienl  to  assure 
attainment  and  maintenance  of  the  SO, 
NAAQS  in  the  unclassifiable  and 
attainment  areas  in  the  remainder  of  the 
Stale, 

Status  of  Indiana  SO,  SIP 

On  March  12. 1982  (47  FR  10813)  and 
May  13,  1882  (47  FR  20583),  USEPA 
approved  or  conditionally  approved 
Indiana's  SO,  SIP  for  most  areas  of  the 
Slate.  In  these  rulemakings.  USEPA  took 
no  action  on  one  of  three  compliance 
methods  contained  in  Indiana's  1980  SO, 
regulation  (325  lAC  7-1).  i.e..  the  sulfur 


1  Ttie  primary  SOa  NAAQS  is  violaltd  when,  in  « 
calendar  year,  t-ithtr  (1|  Ihe  annual  anthnielit  mean 
value  of  SOi  concenlration  exceeds  80  microitrams 
per  cubic  meter  of  air  (80  ug/ra»)  (the  annual 
primary  standard!,  or  121  Ihe  maximum  2<  tioui 
concentrauun  ol  SOr  al  any  site  exceeds  365  ug/m' 
more  than  once  (the  24-tiour  pnmary  slandanl).  Tlie 
secondary  SOi  NAAQS  is  violated  when  Ihe 
m.'iximum  3-houi  concenuation  at  any  silc  excee<l« 
1300  ug/m='  more  than  once. 

'  Oibson  County  is  designated  "Cannot  tie 
tjassified  '.  i c  unclassiriable 
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conleni  in  fuel  averaging  mpthod  which 
is  based  on  30-day  averaging. 

On  May  11.  1984.  the  U.S.  Court  of 
.-Xppeals  for  ihe  Seventh  Circuit  set 
tiSide  USEPAs  approval  of  the  SOi 
emission  limits  in  Indiana's  revised 
plfin,  because  USEPA  did  nut  ruiemake 
(jn  the  30-day  averaging  compliance 
method  contained  in  the  rule.  See 
Indiana  f^  Mirhi:^an  Electric  Company  v. 
i'SEPA.  733  F  M  489,  Based  on  this 
decision  and  another  recent  decision, 
Sierra  Club  v  Indiano-fCentucky 
Ehctric  Campanv.  '16  F  2d  1145  (7th 
Cir.  19831.  USEPA  determined  that  there 
were  no  federally  enforceable  SO? 
emission  limits  regulating  most  existing 
sources  in  Indiana;  ^  and  Indiana  no 
longer  had  an  approvahle  SOi  plan. 

On  February  4.  1987  (52  FR  3452). 
USEPA  published  a  notice  of  proposed 
rulemaking  on  the  Indiana  SOt  plan. 
That  notice  proposed  to  disapprove 
Indiana's  overall  SO2  plan,  because  the 
30-day  averaging  compliance 
methodology  in  the  rule  (325  lAC  7-1-3) 
was  inconsistent  with  the  protection  of 
the  3-hour  and  24-hour  SOi  N.AAQS;  and 
the  stack  test  methodology,  which  is 
consistent  with  short-term  emission 
limits,  was  not  independently 
enforceable  For  77  of  Indiana's  92 
counties,  this  was  the  only  basis  for  the 
proposed  disapproval  of  Indiana's  SOi 
plan.*  For  the  remaining  15  counties, 
technical  deficiencies  were  noted  as 
well.' 


'  New  sources  constructed  under  (of  exisimg 
sourres  hmiled  by  conslrucdon  of  new  sources 
underl.  USEPA-approved  new  soure*;  review  (NSRl 
rpRulaiiont.  l_iSEPA  j  prevention  of  siRnificanl 
defenoratton  [PSD)  resulallons.  or  i;SEPA  8  new 
source  performer*  standards  (SSPS)  regulaliona 
remain  bound  by  ihe  SOi  emission  limitalions, 
rt^iiirvd  by  these  regulations  or  permils  issued 
based  on  thes#  rejjulalions.  These  limits  continue  lo 
b*  fully  enforf:eabl**.  and.  unleSH  they  are 
supplemented  by  more  stnngent  limits  in  the  revised 
CHunty-spenfic  rules,  they  are  inherent  parts  of  the 
Indiana  SO»  attainment  plans  being  proposed  for 
approval  in  today  s  notice  Public  Service  Company 
ot  Indiana  s  (PSl)  Gibaon  Slaiion  currently  has 
fi-derally  enforceable  PSD  limits  for  Unit  5, 

•  These  tt  Counties  an:  Adams.  Allen, 
BaMholoroew,  Benton.  Blacktofd.  Boone.  Brown. 
Carroll,  Cass,  Clark.  Cfay,  Clinton.  Crawford. 
Ddvtess.  Decator.  Ctekalb.  Delaware.  Dubois. 
Flkhart.  Fayette-  Pouniakn.  Franklin.  Fulton.  Grant. 
Greene.  Hamilton.  Hanci>.;k.  IHamson.  Hendncks. 
Henrv,  Howard,  HuntinRlon.  |ackson.  |asper.  |ay. 
|(^nnmgs.  lohnstm.  Knon.  Kosciusko.  l^Crange. 
Lawrence,  Madison.  Marshall,  Martin.  Miami. 
Monroe,  Montgomery   Newton,  Noble,  Ohio. 
OranHe.  Owen,  Parke  Perry,  Pike,  Pulaski,  Putham. 
Randolph  Ripley.  Rush.  Si  Joseph.  Scolt.  Shelby. 
SptTicer  Starke,  Steuben.  Switzerland.  Tippecanoe. 
Tipton.  Uniun,  Vanderburgh.  Wabash,  Warren. 
WashinftlcHi.  Wells,  White,  and  Whitley  All  of 
ihese  counties  are  designated  "Belter  Ihan  National 
Standards"  for  SO,  («  CFR  fll  3151 

*  The  remaining  15  counties  are:  Dearborn.  Floyd. 
Cilrtoo.  (efTerron,  Lake,  LaPorte.  Marion.  Mofir«n. 
Porter  Posey.  Sultivan.  Vermillion.  Vigo.  Warrick, 
and  Wayne  Counties  USEPA  has  recently  taken 


USEPAs  February  4,  1987.  notice 
indicated  that  correction  of  the 
identified  deficiency  in  the  compliance 
methodology  rule  would  allow  USEPA 
to  reinstate  its  March  12. 1982  (47  FR 
10813)  final  approval  of  »he»e  77 
counties. 

On  March  12. 1987.  Indiana  submitted 
to  USEPA  for  "parallel  processing"  ■  its 
proposed  revised  compliance 
methodology  rule.  325  lAC  7-1-3.1.  as 
preliminarily  adopted  by  the  Board  on 
March  4.  1987.'  The  revised  compliance 
methodology  rule  replaces  325  lAC  7-1- 
3  in  the  1980  version  of  325  lAC  7-1. 

The  revised  rule  includes  a  stack  test 
compliance  method  and  either  a  30-day 
or  a  calendar  month  averaging  fuel 
analysis  method  (depending  upon  the 
size  of  the  source),  each  of  which  may 
be  used  at  any  time  to  determine 
compliance  or  non-compliance  with 
source  emission  limitations.*  However, 
a  determination  of  non-compliance 
through  the  use  of  one  method  cannot  be 
refuted  by  evidence  of  compliance 
through  the  other  method.  It  also 
includes  recordkeeping  and  reporting 
requirements. 

In  accordance  with  the  February  4. 
1987.  proposed  rulemaking  notice,  on 
loly  17. 1987  (52  FR  27016).  USEPA  (1) 
proposed  to  approve  325  lAC  7-1-3.1. 
because  it  provides  for  the  independent 
use  of  stack  testing  to  determine 
compliance  with  the  SOj  emission  limits 
in  325  lAC  7-1:  (2)  proposed  to  reinstate 
the  other  provisions  of  325  lAC  7-1;  and 
(3)  proposed  to  reinstate  its  approval  of 
Indiana's  plan  for  the  77  counties,  based 
on  the  revised  compliance  methodology. 

On  October  21, 1987.  Indiana 
submitted  325  lAC  7-1-3.1.  as 


final  rulemaking  approving  Indiana's  plan  for  eight 
of  these  counties  (Jefferson.  LiiPorte.  Marion.  Poaey. 
Sullivan,  Vermillion,  Vigo,  and  Wayne|.  USEPA  has 
also  proposed  rulemaking  on  Wamnk.  Floyd  and 
Morgan  Counties  (U  FTi  28236  and  29239.  August  3, 
19861-  Today.  USEPA  Is  proposing  rulemaking  on 
Gitmin  County,  it  is  rulemaking  on  Ihe  remaining 
three  counties  (Dearborn.  L*ke,  and  Porterl  in  a 
separule  notice. 

•  The  generic  pfocedures  for  "parallel  processing" 
are  described  al  47  FR  22073  ||une  7. 1982).  The 
Slate  and  USEPA  propose  riiletnaking  at  roughly  the 
same  time,  announce  concurrent  comment  periods, 
and  lotntly  review  public  comments  The  State  and 
USEPA  then  coordinaie  resolution  of  any 
deficienaes  pnor  to  the  States  final  adoption  of  Ihe 
rule.  If  the  Stale's  rule,  as  fmaliy  adopted,  is 
substantially  identical  to  the  proposed  rule,  then 
USEPA  will  lake  final  action  on  ihe  rule  shortly 
following  its  submitlal  to  USEPA  On  the  other 
hand,  if  the  final  rule  Is  lubsiantially  diffefent  than 
Ihe  proposed  rule,  then  USEPA  may  publish  a 
rulemaking  notice  reproposing  action,  as  necessary 

■"  Forihee^act  language  of  325  lAC  7>l-3  1.  see 
52  FR  27017  Duly  17,  1968) 

*  Although  the  rule  contains  a  30>day  averaging 
compliance  methodology  for  certain  sources  and 
monthly  averaging  for  others,  for  purposes  of  ihis 
notice,  this  combination  of  methodologies  will  t>e 
referred  lo  as  "3aday  avenging" 


promulgated  by  thfi  State  on  September 
24. 1987.  On  lanuary  19.  1988  (53  FR 
1354).  USEPA  approved  this  rule  for 
inclusion  into  the  Indiana  SO3  SIP 
statewide;  reinstated  the  other  general 
provisions  of  325  lAC  7-1  (1980).  i.e..  325 
lAC  7-1-1.  2  (except  for  any  emission 
limits  in  the  15  counties),  4,  5.  6.  and  7 
statewide:  ond,  based  on  its  approval  of 
the  revised  compliance  methodology, 
reinstated  its  approval  of  Indiana's  SO3 
plan  for  the  77  counties. 

Indiana  has  also  submitted  county- 
specific  plans  for  parallel  processing  for 
several  other  counties,  including  Gibson 
County.  These  plans  consist  of  source- 
specifiG  emission  limits  for  certain 
sources,  with  the  remainder  of  the 
sources  in  each  county  limited  by  the 
underlying  8.0  pounds  per  million  British 
Thermal  Units  (tbs/MMBTU)  emission 
limit  in  325  lAC  7-1-2."  Additionally,  all 
sources  are  required  to  meet  the 
remaining  requirements  of  325  IAC7-1. 
as  modified  with  new  comphance 
methodology  325  lAC  7-1-3.1.  lAs  noted 
before,  on  January  19. 1968.  the  general 
requirements  of  325  lAC  7-1  (with  the 
exception  of  Ihe  6.0  Ibs/MMBTU 
emission  limit  in  325  lAC  7-1-2)  wnre 
reinstated  as  a  portion  of  the  Indiana 
SOi  sip  for  all  counties  and  new 
compliance  methodology  325  lAC  7~^~ 
3.1  was  approved  for  all  counties.) 

USEPA  is  proposing  today  lo  approvi* 
Indiana's  SO3  plan  for  Gibson  county  as 
Bubmittfd  on  May  11. 1988,  This 
proposed  approval  specifically  includes 
(1)  source-specific  emission  limits  and 
other  requirements  for  Public  Service 
Company  of  Indiana's  (PSI)  Gibson 
Station,  the  only  source  subject  to  such 
requirements  in  Indiana's  county- 
specific  rule  for  Gibson  County,  and  (2) 
(he  6.0  Ibs/MMBTU  emission  limit  in  325 
lAC  7-1-2,  which  is  applicable  lo  all 
other  sources  throughout  the  State  nol 
specifically  listed  in  the  county-specidc 
rules  (except  those  sources  nol  listed 
which  are  described  by  Footnote  3) 
Under  USEPAs  parallel  processing 
procedures,  this  county-specific  rule 
must  be  fully  Stale  adopted, 
enforceable,  and  submitted  as  such  as  a 
revision  of  Indiana's  SOj  SIP  before 
USEPA  can  take  final  rulemaking  action 
to  approve  i(. 

A  short  discussion  of  Gibson  County 
and  USEPAs  proposed  action  follow. 
Additionally,  technical  support 
documents  more  fully  explaining  the 


*  Indiana  has  recently  recodified  lis  rules  from 
Tide  325  to  Title  328  All  rules  in  todays  notice  wiH 
l»e  codiftwd  under  Title  :i28  when  submilled  tnilead 
of  325.  This  in  no  way  affecls  the  sutM lance  of  Ihe 
ruies.  and  USEPA  will  lake  tinal  action  upon  them 
using  the  codificalion  in  which  ihey  ure 
promulgated  and  submitted  by  the  State. 
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Gibson  County  plan  are  available  at  the 
addresses  listed  in  the  front  of  this 

notice. 

Gibson  County 

USEPA  cited  two  major  deficiencies 
with  Indiana's  plan  for  Gibson  County 
in  its  February  4. 1987,  proposed 
rulemaking:  (1)  the  compliance  test 
method  used  was  inconsislent  with  the 
short-term  NAAQS  for  SO,,  and  (2)  the 
state  failed  to  demonstrate  that  the 
emission  limits  in  the  plan  ensure 
attainment  and  maintenance  of  the 
primary  and  secondary  NAAQS.  On 
October  21. 1987.  the  State  submitted  a 
revised  compliance  test  rule.'°  On 
|anuar>- 19. 19B8  (53  FR  1354).  USEPA 
approved  this  rule  for  all  92  counties  in 
Indiana.  Thus  Ihe  first  issue  has  been 
resolved. 

On  May  11, 1988.  the  State  submitted 
ii  revised  rule  for  Gibson  County  to 
rci'ldce  Ihe  rule  which  USEPA  proposed 
to  disapprove  on  February  4, 1987.  and 
which  the  Slate  withdrew  on  December 
22. 1987.  The  new  rule  specifies  the 
following  emission  limitations  for  PSl 
Gibson  Station  (the  only  significant 
source  in  the  county): 
Unit  5.  \2  Ibs/MMBTU  at  all  times. 
For  each  of  Units  1.  2.  3.  and  4: 
5  1  Ibs/MMBTU  prior  to  December  31. 
1991: 

a.57  Ibs/MMBTU  from  December  31. 
1991.  through  December  30. 1993; 

3,13  Ibs/MMBTU  from  December  31. 
1iw:i.  through  Dci.ember  30.  1995:  and 
2.7  Ibs/MMBTU  from  December  31. 
1995.  on. 

The  Slate  has  designed  the  limil  of 
3.57  Ibs/MMBTU  to  protect  the  primary 
NAAQS.  The  2.7  Ibs/MMBTlf  limil  is 
dt'signed  to  protect  the  secondary 
NAAQS. 

In  addition.  PSI  Gibson  is  required  lo 
(1)  commit  to  construct  effective 
physical  barriers  to  restrict  public 
access  lo  all  areas  of  PSI  Gibson 
property  where  modeled  violations  were 
predicted  baned  on  3,57  Ibs/MMBTU  (or 
the  equivalent  Itmil)  pnor  to  December 
31. 1991.  and  (2)  prior  lo  December  31, 
1968.  submit  a  compliance  plan 
specifying  control  measures  and 
increments  of  progress.  (Note:  Ihis 
rompliance  plan  may  contain 
alternative  individual  emission  limits  for 
Units  1-4. J  The  rule  further  requires 
IDEM  to  present  a  compliance  plan  to 
the  Indiana  Air  Pollution  Control  Board 
piinrto  Nuw?ml>er.lO.  1989.  and  to 
submit  ihe  plan  adopted  by  the  Board  to 
USEPA  us  .1  SIP  revision  by  May  :J0, 

1990. 

The  emis&ioa  liiflils  specified  by  jart 
lAC  7-1-3.1.  arc  rnrt>rceHble  by  the 


slack  test  method  in  325  lAC  7-1-3.1. 
thus  protecting  the  3-hour  NAAQS. '  *  If 
PSl  were  to  elect  to  install  pollution 
control  equipment  to  meet  the  revised 
emission  limitations,  then  40  CFR  Part 
51  Appendix  P.  Section  2.1.2  would 
require  a  continuous  emissions 
monitoring  system  for  SOi  to  provide 
data  that  "may  be  used  directly  or 
indirectly  for  compliance  determination 
or  any  other  purpose  deemed 
appropriate  by  the  Slate." 

USEPA  evaluated  the  final  primar>- 
standard  compliance  date  of  December 
31.  1991.  and  the  final  secondary 
standard  compUance  dale  of  December 
31. 1995.  for  consistency  with  the 
requirements  of  the  Clean  Air  Act. 
Gibson  County  is  currently  designated 
as  unclassiRable  for  SOi.  For  such  an 
area,  section  110  of  the  Clean  Air  Act 
requires  attainment  of  Ihe  primary 
NAAQS  as  expeditiously  as  practicable. 
but  no  later  than  3  years  from  the  date 
of  approval  of  the  plan,  and  requires 
attainment  of  the  secondary  NAAQS 
within  a  reasonable  time.  On  May  11. 
1988.  IDEM  provided  an  estimate  of  the 
actual  time  needed  to  accomplish  three 
potential  control  s'rategies  |fuel 
switching  only,  installation  of  floe  gas 
desulfurization  (FGD)  only,  and'a 
combination  of  FGD  and  fuel  switching). 
USEPA  has  evaluated  the  State's 
compliance  timeframe  analysis  and 
finds  that  the  December  31, 1991.  date 
forthe  3.57  Ibs/MMBTU  emission  limit, 
which  is  within  3  years  of  USEPA's  final 
approval  of  the  Gibson  County  plan  (as 
proposed  today).'*  is  approvable. 

In  addition,  the  State  has  requested 
USEPA's  approval  of  an  emission 
limitation  of  2-7  Ibs./MMBTU  to  protect 
the  secondary  NAAQS,  wilh  a 
compliance  date  of  December  31, 1995, 
seven  years  after  the  final  approval  of 
the  SIP  revision  for  this  county.  Section 
110(b)(2)  requires  attainment  of  the 
secondary  NAAQS  within  a  "reasonable 
lime. *'  which  is  defined  in  40  CFR  51.110 
(c)(2l  as  three  years  unless  social, 
economic,  and  environmental  factors 
justify  a  longer  period.  The  State's 
submittals,  as  further  discussed  in 
USEPA's  Technical  Support  Document, 
demonstrnte  that  this  secondary         • 
compliance  schedule  is  reasonable.  PSI 
Gibson's  emissions  will  be  reduced  to 
the  point  necessar>'  for  protection  of 
public  health  within  three  years  after 
USEPA  8  final  approval  of  the  SIP;  a 


^S*»i'.fZSlAC7-i-a.i 


■ '  All  sourccK  in  Cltwoii  County  mn«l  tw  m 
r.itmvUimfv  with  Ihe  pmiasion  Itntils  in  Ind.anu's 
MJ>  rtiU-  III  i>\l  limes  as  determined  by  .125  lAC  T-l- 
3  1-  M«tl"tK:l(on»  an-  legul.iicd  l>y  .12.VIAC;  1-l.S.  lis 
Bfpru*r.l  GJ  rpbruury  14.  !*«  (49  FR  561SI 

'  ■■  tiSlU'A  IB  iindur  Oj'iti  0"tw  lo  lohe  rtnj.1 
NLlian  w\  lht«  SIP  hy  Uccimhet  *\  lattS  See  Sterna 
Ctt'hv.Vttmnp.  Ctv  Nu.  NA-«H!«-i:(SC  liid,) 


further  emissions  reduction  is  required 
in  five  years,  and  by  December  31. 1995. 
PSl  Gibson's  currently  allowable 
emissions  w-ill  be  reduced  by 
approximately  47%  to  protect  the  public 
welfare  to  the  extent  required  by  the 
secondary  NAAQS  This  schedule  is 
expeditious  m  its  attainment  of  health 
and  welfare  benefits;  it  moderates  the 
impacts  on  utility  ratepayers,  coal 
companies  and  their  employees, 
associated  with  changing  coal  supplies 
or  installing  control  equipment  as 
necessary  for  the  substantial  reductions 
in  PSI  Gibsons  emissions. 

As  technical  support  for  its  revised 
emission  limitations,  the  State  has 
performed  new  modeling  analyses, 
including  consideration  of  rollback 
calculations  for  monitored  violations." 
Indiana  determined  that  the  only  major 
SO;  source  in  Gibson  County  is  the  PSI 
Gibson  Generating  Station.  Based  on  a 
screening  analysis,  the  worst-case 
operating  load  for  this  source  was 
determined  to  be  100%.  The  existing 
three  stacks  (500  feel)  are  less  than  the 
good  engineering  practice  (GEP)  formula 
height  (617  feet).  (For  a  further 
discussion  of  this  Issue,  see  Ihe  stack 
height  regulations  section  below.) 
Building  downwash  was  thus  accounted 
for  In  the  modeling.  The  modeling 
predicted  that  there  would  be  no 
violations  of  the  primary  annual 
NAAQS  at  an  emission  limit  of  3.6  lbs/ 
MMBTU.  no  violations  of  the  24-hour 
NAAQS  at  3.57  Ibs/MMBTU.  and  no 
violations  of  the  secondary  3-hour 
standard  at  2.7  Ibs/MMBTU. 

It  should  be  noted  that  the  modeling 
techniques  used  in  the  attainment 
demonstration  are  based  on  the 
modeling  guidelines  in  place  at  Ihe  time 
the  analysis  was  performed  (I.e.. 
"Guidelines  on  Air  Quality  Models 
(Revised)".  July,  19B6).  Since  that  time. 
USEPA  has  promulgated  a  revision  to  its 
mooeling  guidelines  (i.e..  January  6, 19B8, 
publication  of  "Supplement  A  to  the 
Guideline  on  Air  Quality  Models, 
(Revised).  luly  1987).  Because  the 
modeling  was  completed  prior  lo  the 
latest  revisions.  USEPA  accepts  the 
Gibson  County  analysis  as  it  stands  for 
the  purpose  of  today  s  rulemaking 
action,  USEPA  wishes  to  make  clear, 
however,  that  its  proposed  approval  uf 
the  analysis  for  the  plan  today  will  nol 
apply  to  any  other  analysis  of  Gibson 
County  to  support  any  future  regulaIor> 
action,  including  any  alterative  emission 
hmils  which  may  be  included  in  the 
company's  compliance  plan.  The 
/. 

*'  Sc<-  "Trt:hnkul  Sup^/url  Document  lot  11ir 
GltiMt'it  Otmty  SOf  ModcUnff  AOHlye.?' ,  I  olinia'v 
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alternative  limits  must  he  supported  by 
modeling  performed  in  accordance  with 
the  USEPA's  modeling  guidelines  in 
effect  at  that  (ime. 

Additional  Issues 

(II  Consistency  with  Stack  Height 
Rsgulations 

Pursuant  to  section  123  of  the  Clean 
Air  Act,  USEPA  has  promulgated 
regulations  which  restrict  credit  for 
stacks  or  sources  in  existence  and 
dispersion  techniques  implemented  on 
or  after  December  31. 1970.  IDEM  has 
determined  that  Stacks  1-3  at  Gibson 
were  not  in  existence  before  this  date 
and  are.  thus,  subject  lo  the  stack  height 
regulations.  Because  the  physical  alack 
height  does  not  exceed  the  apphcable 
GEP  formula  height,  the  actual  height  is 
fully  creditable.  Under  USEPAs  19a5 
regulations,  merged  stack  credit  is 
approvable  for  Units  1  and  2  together 
(Slack  1).  and  Units  3  and  4  together 
(Stack  2).  because  these  units  were 
originally  designed  and  constructed  with 
common  stacks. 

It  should  be  noted,  however,  that  on 
January  22. 1968.  the  U.S.  Court  of 
Appeals  for  the  DC  Circuit  remanded 
this  particular  merged  stack  exemption 
to  USEPA.  If  USEPA's  response  on  the 
remand  modifies  the  applicable 
provision,  then  USEPA  will  notify  the 
State  of  the  need  to  reexamine  the 
emission  limits  for  consistency  with  the 
modified  provision. 

(2)  Prevention  of  Significant 
Deterioration  (PSD)  Increment  Analysis 

USFPA  policy  requires  SIP  relaxations 
submitted  after  [une  19.  1978,  lo  be 
evaluated  for  PSD  increment 
consumption.  The  SIP  revision  for  Units 
1  through  4  represents  a  decrease  in 
emissions  compared  to  the  current  PSD 
limit,  so  an  increment  analysis  is  not 
required.  The  State's  current  modeling 
demonstrated  that  the  off-plant  impacts 
from  Unit  5,  based  on  actual  emissions. 
will  not  exceed  the  applicable  PSD 
increments  '*  (i.e.  roodehng  at  maximum 
actual  Ibs/MMBTU  values  for  1986  and 
1987  (1.1  Ibs/MMBTU.)  demonstrate 
attainment  of  the  24-hour  PSD 
increment).  ' 


'*  Although  mcMfclmd  al  ihe  1.2  Ibs/MMBTIJ  limil 
in  Ihe  PSD  permit  predicts  a  hi|{be»t.  tecond  high, 
24- hour  valu«  of  98  ug/m'  (and  thus  a  viotahon  of 
the  PSO  incrpmCTit  of  91  ua/m*t  PSD  mcnnntrnl  for 
ihiB  source  w  deteftnined  by  cnrwiriifring  actual 
emissions,  noi  atlowable.  Maximum  actual  Iba/ 
MMBTIJ  values  for  1986  and  1967  for  Uml  5  do  not 
exceed  I  1  Jhs/MMBTU,  and  ibus  ih«  increment 
actually  consumed  la  less  ihan  91  ug/m*.  Thus,  at 
the  actual  emiasion  lavela.  iIm  24-hour  PSD 
incremeni  \*  pralecled. 


(3)  Interstate  Impact 

The  Stale  modeling  included  receptors 
in  Illinois,  the  only  other  State  within  50 
km.,  the  outer  range  of  USEIPA  guideline 
models.  The  predicted  concentrations  at 
these  receptors  are  less  than  the 
NAAQS.  Thus.  Gibson  is  rtot  expected 
lo  cause  a  violation  of  the  SOs  NAAQS 
in  any  nearby  State. 

USEPA  proposes  to  approve  Indiana's 
rule  and  plan  for  Gibson  County. 

Under  5  U.S.C.  Section  605(b),  the 
Administrator  has  certified  thai  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  Ihe 
requirements  of  section  3  of  Executive 
Order  12291. 

LU(  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations.  Sulfur 
oxides. 

Autborily:  42  US.Z.  7401-7642. 

Dated:  |uly  22.1908. 
ValdasV  Adsmkus. 
Rv^wnal  AdmmistrcHor. 
[FK  Doc.  S&-2m28  Filfd  »-Z-Ba;  8:45  iim| 
BtLUNOCOOE  »5«0-5(Mf 

40  CFR  Part  52 

[FRL-3440-71 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  .Notice  of  proposed  miemaking; 
extension  of  the  public  comment  period. 

summary:  On  luly  7. 1988  153  FR  25509). 
USEPA  proposed  to  rulemake  and 
solicited  public  comment  on  a  revision 
to  the  Ohio  State  Impiemenlation  Plan 
for  Ozone.  USEPA  proposed  to 
disapprove  the  Slate's  request  for  a 
compliance  date  extension  and  a 
relaxation  of  emission  limits  for 
Navistars  (formerly  called  International 
Harvester)  one  surface  coating  line  at  its 
assembly  plant,  which  is  located  in 
Springfield,  Clark  County.  Ohio.  At  Ihe 
reque^  of  the  Navistar  International 
Tranrfort  Corporation,  Ohio 
Envifflnmental  Protection  Agency. 
Motor  Vehicle  Manufacturers 
Association  and  Regional  Air  Pollution 
Control  Agency  in  Dayton.  Ohio,  the 
public  comment  period  is  being 
extended  until  September  7. 1988.  lo 
allow  additional  time  to  develop 
comments  on  the  issues  presented  in  the 
proposed  rulemaking. 


DATES:  Comments  must  be  received  on 
or  before  September  7, 1988. 
A0DHES5CS:  Comments  should  be 
submitted  lo:  Gtiry  V,  Gulezian.  Chief, 
Regulatory  Analysis  Section,  Air  and 
Radiation  Branch.  Region  V.  5AR-26. 
United  Stales  pjivironmenlal  Protection 
Agency,  230  South  Dearborn  Slre«(. 
Chicago.  Illinois  60604. 

FOR  FURTHEn  INFORMATION  CONTACT: 

Uyloine  E,  MrMahan.  (312)  886-6031, 

Duled:  Aueiisl  25.  19B8, 
Frank  M.  Covington, 
Aclinfi  Rt^ionaf  A(/mitu'stfaJnr. 
|FR  DtK..  86-20122]  Fili'd  9-2-88;  B.45  am| 

BIUJHO  COOC  SSSfr-iO-N 


40  CFR  Part  81 

IFRL-3440-4) 

Designation  of  Areas  for  Air  Quality 
P'anning  Purposes,  Attainment  Status 
Designations:  Wisconsin 

AGENCY;  U.S.  Hnvironmpnial  Protection 

A^iL'ncy  (USEPA). 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  USEPA  is  proposing  to 
disapprove  a  request  from  the  Slate  of 
Wisconsin  to  rovise  the  attainment 
status  designation,  at  40  Code  of  Federal 
Regulations  |CFR)  81  350.  for  a  sub-clly 
area  in  the  City  of  Oshkosh.  Winnebago 
County,  Wisconsin,  from  secondary 
nonaltainmeni  to  attainment  relative  to 
Ihe  former  lotdl  su.'jpended  particulates 
(TSP)  National  Ambienl  Air  Quality 
Standards  (NAAQS).  The  intent  of  this 
notice  19  to  discuss  the  results  of 
USEPA's  review  of  the  Wisconsin 
Department  of  Natural  Resources 
(WDNR)  redesignation  request  and  lo 
provide  an  opportunity  for  the  public  lo 
comment  on  it  and  USEPA's  proposed 
action.  Under  the  Clean  Air  Act  (CAA) 
and  USEPA's  transitional  particulate 
matter  policy  (|uly  1. 1987.  52  FR  24682). 
TSP  designations  can  continue  to  be 
changed  if  sufficient  data  are  available 
to  warrant  such  a  change.  USEPA  will 
continue  to  process  TSP  redesignation 
requests  because  various  regulatory 
provisions  remain  tied  to  an  attainment 
status. 

USEPA  is  proposing  to  disapprove 
Wisconsin's  redesignation  request 
because  the  WDNR  failed  to  provide 
any  evidence  that  (IJ  the  monitoring 
data  were  representative  of  worst-case 
ambient  concentrations.  (2)  emission 
reductions  which  were  federally 
approved  and  permanent,  resulted  In  Ihe 
decrease  in  ambient  concentrations,  and 
(3)  dispersion  teclmiques  were  not 
responsible  for  the  improvement  in  air 
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quality.  These  redesignation  criteria  are 
contained  in  an  April  21. 1983. 
memorandum  entitled  "Section  107 
Designation  Policy  Summary"  from 
Sheldon  Meyers,  then  Director.  Office  of 
Air  Quality  Planning  and  Standards 
(OAQPS).  and  a  September  30. 1985. 
memorandum  entitled  'Tolal  Suspended 
Particulate  (TSP)  Redesignalions"  from 
Gerald  A.  Emison.  Director.  OAQPS. 

date:  Comments  on  this  revision  and  on 
ihe  proposed  USEPA  action  must  be 
ri'(  tMVfd  by  October  6. 1988. 

ADDRESSES:  Copies  of  the  redesignation 
request,  technical  support  documents 
and  the  supporting  air  quality  data  are 
available  at  the  following  addresses:  (It 
is  recommended  that  you  telephone 
Uylaine  E.  McMahan.  (312)  886-6031. 
before  visiting  the  Region  V  Office). 

U.S.  Environmental  Protection  Agency. 

Region  V,  Air  and  Radiation  Division. 

230  S-  Dearborn  Street,  Chicago, 

Illinois  60604 
Wisconsin  Department  of  Natural 

Resources.  Bureau  of  Air 

Management.  101  South  Webster. 

Madison.  Wisconsin  53707 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gulezian.  Chief,  Regulatory 
Analysis  Section.  Air  andtRadiation 
Division  (5AR-26).  U.S.  Eftvironmental 
Protection  Agency.  Region  V.  230  South 
Dearborn  Street.  Chicago.  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Uyluine  E-  MLMahan.  .Air  and  Radiation 
Division  (5AR-26).  Environmental 
Protection  Agency.  Region  V.  230  South 
Dearborn  Street.  Chicago.  Illinois  60604. 
|3i:!)B8fi-t>();n 

SUPPLEMENTARY  INFORMATION:  Under 

section  107ld)  of  the  CA-V  the 
Administrator  of  USEPA  has 
promulgated  the  NAAQS  attainment 
status  for  all  areas  within  each  Stale. 
For  Wisconsin,  see  43  FR  8962  (March  3, 
1978).  43  FR  45993  (October  5. 1978).  and 
40  CFR  61.350.  These  area  designations 
are  subject  to  revision  whenever 
sufficient  data  become  available  to 
warrant  a  redesignation.  A  sub-cit>'  area 
of  Oshkosh,  Wisconsin,  was  designated 
as  not  attaining  the  secondary  TSP 
standard.'  On  July  23. 1967.  pursuant  to 


'  The  Oabkoah  tub-city  nonaltainmeni  aras  is 
dtfdn^d  as  follows:  North.  Corner  Irving  Ave.  East 
lo  Bowpn  St.  West:  Comer  Ohio  St  and  West  11th 
Ave.  North  to  Rout^  26/44.  continue  Nurlhcasl  Hlonj{ 
Route  26/44  to  mler«ecUon  with  Inlng  Avenue 
South:  Comer  Ohio  St  and  Wf>at  llth  Ave..  East 
«long  Wesi  lllh  Ave.  lo  Lake  Winnvbago.  East: 
Comer  Irvinft  Ave.  and  Bowen  St.,  South  along 
Bowpfi  lo  Latie  Wirmebaga.  Remainder  of 
Winnubago  County.  t>etler  than  national  standards 


section  107|d)(5)  of  the  CAA.  the  WDNR 
requested  that  Ihe  sub*cily 
nunultdtnment  area  of  Oshkosh  be 
redesignated  to  attainment  of  the  TSP 
NAAQS. 

USEPA  revised  Ihe  particulate  mailer 
standard  on  )uly  1. 1987,  (52  FR  24634) 
and  eliminated  the  TSP  ambient  air 
qu.'ility  standard.  The  revised  standard 
is  expressed  in  terms  of  particulate 
matter  wilh  a  nominal  diameter  of  10 
micrometers  or  less  (PMi.J.  USEPA  will 
continue  to  process  redesignatrjns  of 
areas  from  nonatlamment  to  attainment 
or  unclassifiable  for  TSP  in  keeping  with 
past  policy,  because  various  regulatory 
provisions  such  as  new  source  review 
and  prevention  of  significant 
deterioration  are  ko^'ed  to  the 
attainment  status  of  areas.  The  July  1. 
1987.  notice  (p.  24682,  column  I) 
described  USEPAs  tranfition  policy 
regarding  TSP  redesignalions. 

According  to  USEPA's  transition 
policy.  TSP  redesignation  requests  wil! 
be  reviewed  for  compliance  with 
USEPA's  redesignation  policies  issued 
in  memoranda  on  April  21. 1983,  and 
September  30.  1985. 

USEPA's  specific  criteria  for  TSP 
redesignalions.  as  identified  in  these 
policies,  and  USEPA's  analysis  of 
Wisconsin's  request  under  these  criti  na 
are  as  follows: 

Criterion  J 

Violation-free  monitoring  data — Eight 
consecutive  quarters  of  the  most  recent 
air  quality  date  must  reveal  no 
violations  of  the  TSP  .NAAQS.  Monitors 
must  be  placed  at  the  points  of  expected 
maximum  T^P  impact. 

WDNR  submitted  three  years  of 
violation-free  data  for  four  sites  in 
Oshkosh  and  2  years  of  data  from  an 
additional  two  sites  in  Oshkosh. 
However,  the  WDNR  failed  to  address 
the  representativeness  of  the  monitoring 
network  at  expected  maximum  TSP 
impact  sites.  At  a  minimum,  the  WDNR 
should  have  provided  a  map  showing 
both  emission  sources  and  monitor 
locations.  If  monitors  are  not  at  worst- 
case  locations,  dispersion  modeling 
should  have  been  used  to  support  the 
redesignation. 

Criterion  2 

Implementation  of  USEPA-approved 
control  strateg>' — For  areas  designated 
nonaltainmeni* for  TSP.  a  TSP  SIP  was 
required  which  satisfied  the 
requirements  of  section  110(a)  and  Part 
D  of  the  CAA  which  involved  providing 
for  attainment  and  maintenance  of  the 
TSP  NAAQS.  To  redesignate  an  area  to 
attainment.  USEPA-approved  control 
strateg}'  (i.e..  Wisconsin  Stale 
implementation  Plan  (SIP))  must  have 


been  implemented.  The  improvement  in 
monitored  readings  for  TSP  (since  the 
base  year  used  for  the  nonallainment 
designation]  must  be  attributable  to 
enforceable  or  permanent  emission 
reductions  implemented  since  that  year. 

USEPA  approved  the  Wisconsin  TSP 
SIP  for  Oshkosh  on  October  5. 1978. 
However,  WDNR  did  not  discuss  this 
plan  in  relationship  to  any  air  quality 
improvement.  The  WDNR  should  have 
discussed  the  reasons  for  the  original 
secondary  nonallainment  designalion: 
the  control  strategies  implemented 
which  resulted  in  cleaner  air;  the  federal 
enforceability  of  the  control  strategies; 
and  the  complete  implementation  of  the 
SIP  (i.e..  no  sources  out  of  compliance). 

The  WDNR  did  cite  the  paving  of 
unpaved  lots  and  street  sweeping  as 
reasons  for  the  improvement  in  the  air 
quality.  USEPA  accepts  paving  as  a 
permanent  reduction.  However,  the 
WD.NR  should  have  noted  the 
approximate  number  and  location  of  the 
lots.  Additionally,  in  USEPA's 
experience,  street  sweeping  has  not 
always  proven  to  be  effective.  WDNR 
must  document  the  street  sweeping 
program  (i.e..  schedule  of  sweeping,  sill 
loadings,  and  permanency,  etc)  before 
USF.PA  can  assess  the  effectiveness  of 
the  slreel  sweeping  program. 

Criterion  3 

Permanent  emi;»sion  reductions — 
Emission  reductions  and  improvement 
in  air  quality  masi  not  be  temporar>'  or 
merely  the  result  of  economic  downturn. 
It  must  be  shown  thai  il  is  highly 
unlikely  that  emission  rates  will 
increase  significantly  at  any  units 
operating  below  their  allowable 
emission  rates  (e.g..  because  economic 
technological  or  regulatory  factors 
would  prevent  such  increases).  There 
must  also  bo  a  showing  that  it  is 
unlikely  that  production  levels  will 
increase  significantly. 

WD.NR  did  not  discuss  how  the  air 
quality  standard  will  be  maintained  in 
the  future.  At  a  minimum.  WDNTl  should 
have  provided  historical  operating  rales 
and  historical  actual  emissions  for  major 
sources  and  discuss  why  emission 
increases  are  unlikely.  Current 
allowable  emissions  should  also  have 
been  provided.  If  sources  are  emitting  at 
levels  significantly  below  their 
allowable  limits,  then  a  modeled 
attainment  demonstration  would  be 
required  lo  demonstrate  attainment  if 
sources  were  to  emit  at  allowable  levels 
in  the  future.  For  any  permanent  source 
shutdowns,  WDNR  should  have 
documented  that,  if  such  a  source  were 
lo  start  up  in  the  future,  the  source 
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would  be  required  to  undergo  new 
source  review  procedures. 

Criterion  4 

Dispersion  techniques — Dispersion 
techniques,  which  are  not  creditable 
according  to  the  revised  section  123 
regulations  (50  FR  27892J.  cannot  be 
responsible  for  the  improvement  m  air 
quality. 

WDNR  failed  to  address  dispersion 
techniques.  WDNR  should  have 
reviewed  all  TSP  sources  and 
documented  that  dispersion  techniques 
were  not  responsible  for  the 
improvement  in  air  quality. 

Condusion 

USEPA  proposes  to  disapprove  the 
redesignation  request  to  attainment  from 
secondary  nonattamment  for  a  sub-city 
area  of  Oshkosh.  Wisconsin,  because 
the  WDNR  did  not  adequately  document 
the  reasons  for  the  air  quality 
improvement  m  Oshkosh.  nor  did  it 
document  or  make  a  finding,  as  to 
whether  current  air  quality  wiU  be 
maintained. 

Alt  interested  persons  art?  mvited  to 
?Mbmit  written  r.ommFnt  on  the 
proposed  redesignation.  Written 
comments  received  by  the  date  specified 
above  wii!  be  considered  in  determining 
whether  USFJ^A  will  approve  the 
redesignation.  After  review  of  all 
comments  submitted,  the  Administrator 
of  L;St:j*.A  will  publish  in  the  Feiieral 
Register  the  Agency's  finnl  action  on  the 
T'^-'lfSi^ritition. 

I  nJ^r  5  U.S.C.  605(bl.  I  certify  that 
this  proposed  disapproval  of 
Wisconsin's  redesignation  request  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  it  applies  only  to  a  sub-city 
area  of  Oshkosh.  Wisconsin,  and 
imposes  no  new  requirements  on 
dnyone 

The  Office  of  Managem^mt  and  Budget 
hds  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subject  in  40  CFR  Fart  81 

.^.r  pollution  control.  National  Parks> 
Wilderness  areas. 

Authority  42  U  SC.  7401-7642. 

Dated  M^rrh  18.  1988. 
Vatdas  V.  Adamkus, 
Re$iona!  Admimstrator 
|FR  Due  8ft-20127  Filed  9-2-Ba;  B:45  am] 
eiLUMG  COOC  tSMSO-tt 


OFFICE  OF  PERSONNEL 

MANAGEMENT 

48  CFR  Chapter  16 

Federal  Employees  Health  Benefits 
Acquisition  Regulation  Letter  of  Credit 
Arrangements  for  Carrier  Reserves 

agency:  Office  of  Personnel 

MtintigemenL 

AcnOM:  Proposed  rulemaking. 

SUMMAAV:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  proposed 
regulations  to  require  the  use  of  letter  of 
credit  (LOC)  arrangements  for  Federal 
Employees  Health  Benefits  Program 
(FEHBP)  premium  payments  to  certain 
expenence-raled  carriers.  The 
regulations  would  enhance  0[*Ms 
financial  management  of  the  FEHB 
Program  without  altering  the  basic 
OPM/carrier  financial  relationships 
which  currently  exist. 
DATE:  Comments  must  be  received  on  or 
before  October  6.  1988. 
ADDRESS:  Wntten  comments  may  be 
sent  to  Reginald  M.  fones.  |r..  Assistant 
Direcior  for  Retirement  and  Insurance 
Policy,  Retirement  and  Insurance  Group, 
Office  of  Personnel  Management.  PO. 
Box  57.  Washington.  DC  20044.  or 
delivered  to  OPM.  Room  4351.  1900  E 
Street  NW,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
M.iry  Ann  Mercer,  (202]  b32^f>34. 
SUPP1.EMENTARV  INFORMATtONl  OPM 

recently  contracted  with  the  consulting 
firm  of  Towers.  Pemn.  Forster  A  Crosby 
(TPF&C)  to  undertake  a  comprehensive 
evaluation  of  the  FEliB  Program. 

Details  of  the  study  and 
recommendations  for  more  efficient 
administration  of  the  FEIIB  Program  are 
described  in  the  TPF&C  report  entitled 
"Study  of  the  Federal  Employees  Health 
Benefits  Program."  One  of  the 
recommendations  contained  in  the 
report  is  that  OPM  pay  enrollment 
charges  to  experience-rated  carriers  via 
a  letter  of  credit  (LOC)  to  improve  the 
government's  cash  management 
practices.  In  evaluating  this 
recommendation.  OPM  considered  the 
United  States  Department  of  the 
Treasury  regulations  (31  CFR  Part  205). 
which  require  the  use  of  the  LOC 
method  for  Federal  program  agencies 
having  a  continuing  relationship  wnth  a 
contractor  involving  annual  payments  of 
at  least  $120,000.  Upon  review  of  the 
Treasury  regulations,  we  have 
concluded  that  the  establishment  of  the 
LOC  method  would  not  alter  the  basic 
financial  relationships  that  currently 
exist  under  the  FEHB  Program,  nor 
would  it  affect  the  rate  setting  process. 
Premiums  would  continue  to  be  made 


ava^Jtible  to  f  ^pLTience-iatud  Larriers 
foT'ihe  payment  of  claims  and 
.^administrative  expenses  at  the  same 
time  and  in  the  same  amount  as  th-^ 
current  payment  process.  Where  a 
carrier  so  authon/ed,  the  underwriter 
would  also  have  access  to  the  account. 
As  a  result  of  our  evaluation  of  this 
recommendation,  we  are  proposing  i\ 
LOC  premium  payment  process  for  the 
FEHB  f*rogram  to  become  effective 
January  1. 1989. 

The  specifics  of  the  proposed  LOC 
premium  payment  process  for  carriers 
are  as  follows.  (An  underwriter 
authonzed  by  a  carrier  to  withdraw 
funds  from  the  LOC  account  would 
follow  the  same  withdrawal  procedures 
specified  for  the  carrier  ) 

(1)  The  Department  of  the  Treasury 
would  establish  a  LOC  account  at  a 
financial  institution  designated  by  each 
applicable  carrier. 

(2)  OPM  would  direct  Treasury  to 
make  funds  available  to  each  carrier's 
LOC  account  on  the  second  and  fourth 
Thursday  of  each  month  and  would  mail 
a  notice  to  each  carrier  advising  it  of  the 
amount  made  available. 

(3)  To  withdraw  funds  from  its  LOC 
account,  the  carrier  would  present  a 
voucher,  which  is  a  standard  Treasury 
form,  to  its  financial  institution.  The 
financial  institution  would  send  an 
electronic  request  for  the  funds  to  the 
Treasury  via  the  district  Federal 
Reserve  Bank  (FRB)  or  its  branch 
through  FRB  New  York. 

(4)  Treasur)'  would  validate  the 
request  and  electronically  transfer  either 
the  funds  or  a  notice  of  rejection  via 
FRB  New  York  and  the  district  FRB  of 
its  branch  to  the  carrier's  financial 
institution.  The  funds  would  be 
available  on  the  same  or  next  banking 
day.  depending  on  when  the  transaction 
was  initiated. 

(5)  Each  carrier's  LOC  account  would 
be  credited  monthly  with  interest  earned 
at  a  marketable  Treasury  security  rate 
based  on  the  average  balance  in  its  LOC 
account  during  the  month. 

The  carrier  would  have  access  to  the 
LOC  account,  including  daily 
drawdowns,  without  the  necessity  of 
prior  OPM  approval.  The  carrier  must, 
however,  be  prepared  to  demonstrate 
that  it  meets  the  Treasury  regulatory 
requirement  that  the  liming  and  amount 
of  drawdowns  be  as  close  as 
administratively  feasible  to  the  actual 
disbursement.  To  ensure  that  the  carrier 
has  adequate  working  capital,  the 
earner  would  be  allowed  to  hold  a 
minimum  amount  of  cash  requirements 
outside  lis  LOC  account.  Generally,  this 
amount  will  be  less  than  one  (1)  day's 
working  capital.  Upon  implementation 
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of  LOC.  earners  would  be  required  to 
use  existing  FEHB  cash  and  investments 
before  initiating  a  drawdown.  The  LOC 
system  would  enable  OPM  to  monitor 
the  amounts  drawn  down  by  carriers. 
Should  OPM  discover  that  a  carrier  has 
withdrawn  funds  in  excess  of  the 
amounts  needed  to  meet  on-hand  claims 
and  other  authorized  expenses,  or  has. 
in  any  other  way.  abused  the  privilege  of 
direct  access  to  its  LOC  account,  the 
drawdown  process  may  be  shifted  to 
one  in  which  prior  OPM  approval  is 
required. 

The  amount  made  available  to  each 
carrier's  LOC  account  represents  an 
Of^  obligation  to  disburse  premium 
payments  and  the  LOC  balance  would 
be  reported  as  an  account  receivable  on 
the  carrier's  annual  accounting 
statement  and  a  Liability  on  the  books  of 
the  FEtfB  Program.  As  the  balance  in  the 
LOC  account  would  be  considered  a 
carrier-held  asset  for  the  purposes  of 
gauging  reserve  level  requirements, 
formula-driven  transfers  to  or  from  the 
contingency  reserve  to  the  LOC  account 
and  vice-versa  would  be  in  accordance 
with  current  regulations  (5  CFR 
§  890.503).  Similariy.  the  LOC  account 
would  be  eligible  for  special 
contingency  reserve  transfers,  if  the 
carrier  can  demonstrate  good  cause. 

To  support  drawdowns  transacted  by 
the  carrier.  OPM  would  require  detailed 
cash  flow  information  with  both  the 
interim  and  annual  accounting 
statements.  More  frequent  reporting  of 
detailed  transactions  may  be  required 
should  a  pattern  of  drawdowns  be 
observed  that  leads  OPM  to  suspect  that 
funds  in  excess  of  daily  requirements 
have  been  withdrawn  from  the  LOC 
account  As  with  all  carrier  operations, 
financial  transactions  involving  the  LOC 
account  would  be  subject  to  audit  by 
OPM  and  the  General  Accounting 
Office. 

E.0. 12291.  Federal  Regulation 

I  have  dpterniint'd  thai  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulator)'  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulations  do  not  change 
the  amount  of  money  credited  to  the 
carriers  and  the  carriers  will  continue  to 
have  full  and  immediate  access  to  their 
Treasury  LOC  account. 

List  of  SubjeclB  in  48  CFR  Chapter  16 

Administrative  practice  and 
procedure.  Government  contracts, 
Health  insurance. 


U.S.  Office  of  Pfirsonnel  Management. 

Cotutance  Homer. 

Director. 

Accordingly.  OPM  proposes  to  amend 
48  CFR  Chapter  16  as  follows: 

1.  The  authority  citation  for  Chapter 
16  continues  to  read  as  follows; 

Authority:  S  U.S.C.  8913: 40  U.S.C  46e(c);  48 
CFR  1-301. 

PART  1602— DEFINITIONS  OF  WORDS 
AND  TERMS 

2.  In  Subpart  1602.1.  subsections 
1602.170-9  and  1602.170-10  are 
redesignated  as  1602. 170-10  and 
1602.170-11  and  a  new  subsection 
1602.170-fl  is  added  as  follows: 

1602.170-9    Ijetter  of  credft 

■"Letter  of  credit"  means  the  method, 
established  in  31  CFR  Part  205.  by  which 
certain  carriers,  and  their  underwriters 
if  authorized,  receive  recurring  premium 
payments  by  drawing  against  a 
commitment  (certified  by  a  responsible 
OPM  official)  which  specifies  a  dollar 
amount  available.  For  each  carrier 
participating  in  the  letter -of -credit 
arrangement  for  the  payment  of 
recurring  premiums  under  this  part,  the 
terms  "carrier  reserves."  '"carrier-held 
reserves."  and  "special  reserves" 
include  any  balance  in  the  carrier's 
lelter-of-credit  account. 

PART  1632— CONTRACT  FINANCING 

3.  In  Subpart  1632.1.  section  1632.111 
is  removed  and  new  sections  1632.170. 
1632.171.  and  1632.172  are  added  to  read 
as  follows: 

1632.170  Recurrtng  premium  payments  to 
carriers. 

The  procedures  for  payment  of 
premiums  to  FEHB  Program  carriers 
shall  be  those  contained  in  5  CFR 
fl<K)5n5. 

1632.171  Clause — contracts  witr>out  lette*^ 
of  credit  payment  arrangements. 

The  clause  at  1652.2.12  ~ri  ^h.-''\  he 
inserted  in  all  FEHBP  rnntr.ici^  \M;hout 
letter  of  credit  payment  arrangements. 

1632.172  Clause— contracts  with  letter  of 
credit  payment  arrangements. 

'I'he  clause  ai  1652  2:i2-7i  shall  be 
inserted  in  all  FEHBP  contracts  with 
letter  of  credit  payment  arrangements. 

PART  1652— CONTRACT  CLAUSES 

In  Subpart  1652.2.  subst-r tinn 
1652.232-7U  IS  lenumbered  as  1652.232- 
72  and  new  subsections  1652.232-70  and 
1652232-71  are  added  to  read  as 
follows: 


1652.232-70    Payments — contracts  without 
letter  of  credit  payment  arrangements. 

As  prescnbed  in  1632.1"!,  thf 
following  clause  shall  be  inserted  in  ali 
FEHBP  contracts  without  letter  of  credit 
payment  arrangements: 

PAYMENTS 

(a)  OPM  wil!  pay  lo  the  Carrier,  in  full 
.  settlement  of  its  obligations  under  this 

contract,  subject  to  adjustment  for  error  or 
fraud,  the  subscription  charges  received  for 
the  Plan  by  the  Employees  Health  Benefits 
Fund  (hereinafter  called  the  Fund)  less  the 
amounts  set  aside  by  OPM  for  the 
Contingency  Reserve  and  for  the 
administrative  expenses  of  OPM.  plus  any 
payments  made  by  OPM  from  the 
Contingency  Reser\'e. 

(b)  The  specific  sutiscription  rates,  charges, 
allowances  and  limitaiions  applicable  to  the 
contract  are  set  forth  in  .Appendix  B. 

(c)  Recurring  payments  from  premiums 
shall  be  due  and  payable  not  later  than  thirty 
days  after  receipt  by  the  Fund.  The 
Contracting  OHicer  may  authorize  special 
non-recurring  payments  from  the 
Contingency'  Reserie  in  accordance  with 
OPM'8  regulation*. 

(dl  In  the  event  this  contract  between  the 
Carrier  and  OPM  is  terminated  or  not 
renewed  in  accordance  with  General 
Provision  1.15.  RENEWAL  and 
WITHDRAWAL  OF  APPROVAL,  the 
Contingency  Reserve  of  the  Carrier  held  b>- 
OPM  shall  be  available  to  the  Camer  to  pay 
the  necessary  and  proper  charges  against  this 
contract  to  the  extent  that  the  reserves  held 
by  the  Carrier  ore  insufficienl  for  that 
purpose. 

(End  of  clause.] 

1652.232-71     Paymerrts — contracts  wttti 
letter  ot  credit  payment  arrangements. 

As  prescnbed  in  1632  172.  the 
followmg  clause  shall  be  inserted  in  all 
FEl  IBP  contracts  with  letter  of  credit 
payment  arrangements: 

PAYMENTS 

(a|  OPM  will  pay  to  the  Carrier,  in  full 
setitement  of  its  obligations  under  this 
contract,  subject  to  adjustment  for  error  or 
frnud.  the  subscription  (barges  received  for 
the  Plan  by  the  Employees  Health  Benefits 
Fund  [hereinafter  called  the  Fundi  less  the 
amounts  set  aside  by  OPM  for  the 
Contingency  Reserve  and  for  the 
administrative  expenses  of  OPM.  plus  any 
payments  made  by  OPM  from  ihe 
Contingency  Reserve. 

(b)  The  specific  subscription  rates.  charRes. 
allowances  and  limitations  applicable  to  the 
contract  are  set  forth  in  Appendix  B. 

(c)  Recurring  payments  from  premiums 
shall  be  made  available  for  carrier  and/or 
underwriter  drawdown  not  later  than  ihtriy 
days  dfItT  receipt  by  the  Fund.  The 
Contracting  Officer  may  authorize  special 
non-recurring  payments  from  the 
Contingency  Reserve  in  accordance  with 
OPM's  regulations. 

(d)  In  the  event  this  contract  between  the 
Carrier  and  OPM  is  termmated  or  not 
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renewed  in  accordance  with  General 
Provision  1.15.  RENEWAL  iind 
WmmR.AWAL  OF  APPROVAL  the 
Conlingency  Reserve  of  Ihe  Carrier  held  by 
Oi*M  shall  be  available  lo  the  Carrier  to  pay 
the  necessary  and  proper  charges  against  this 
contract  to  the  extent  that  the  reserves  held 
by  the  Carrier  are  tnsufftdent  for  that 
purpose 
(End  of  clause  ) 

IFR  Doc.  8»-2C(199  Filed  9-2-«8.  8:45  am) 

BILUNG  C00£  632S-41^ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

50  CFR  Parts  611.  672  and  675 
I  Docliet  No  80872-81 72 1 

Foreign  Fishing;  Groundfish  of  the  Gulf 
of  Alaska;  Groundfish  of  the  Bering 
Sea  and  Aleutian  Islands 

AOENCV:  National  Marine  Fisheries 
Service  INXfFS).  NOAA.  Commerce. 
ACTION:  Proposed  rule. 

SUMMARY:  NOAA  issues  a  proposed  rule 
to  i.-nplemenl  Amendment  17  lo  the 
Fishei^  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (Gulf 
FMP)  and  Amendment  12  to  Ihe  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (Bering  FMP).  Both 
amendments  are  pending  approval  by 
the  Secretary  of  Commerce  (Secretary). 
If  approved,  these  amendments  would; 
(1|  Require  U.S.  vessels  (hat  receive 
groundfish  harvested  from  the  U.S. 
exclusive  economic  zone  (EEZ)  adjacent 
lo  Alaska  to  have  a  permit  (Gulf  and 
Bering  FMPs);  (2)  establish  prohibited 
species  catch  (PSC)  limits  for  groundfish 
species,  applicable  to  U.S.  fishing 
vessels  delivering  their  catch  (o  foreign 
processing  vessels  ((VP)  and  to  foreign 
fishing  (Bering  FMP);  (3)  establish  rock 
sole  as  a  target  species  separate  from 
the  "other  flatfish"  category  (Bering 
FMP);  and  (4|  remove  Ihe  requirement  to 
complete  a  resource  assessment 
document  annually  by  (uly  1  (Bering 
FMP).  All  but  the  last  of  these  changes 
require  regulatory  implementation.  The 
proposed  regulations  arc  necessary  for 
the  conservation  and  management  of  the 
gorundfish  resources  in  the  EEZ  off 
Alaska  and  for  the  orderly  conduct  of 
the  groundfish  fisheries. 
DATE:  Comments  on  the  two 
amendments,  proposed  rule  and 
supporting  documents,  especially  Ihe 
environmental  assessment  and 
regulatory  impact  review/initial 
regulatory  flexibility  analysis  (EA/RIR/ 
IRFA).  are  invited  until  October  21 .  1988. 


AOORESSCS:  Comments  should  be 
addressed  to  James  W.  Brooks,  Acting 
Director.  Alaska  Region.  National 
Marine  Fisheries  SeiT/ice,  P.O.  Box 
21668.  Juneau,  AK  99802-1668. 
Individual  copies  of  Ihe  amendments 
and  the  EA/RIR/IRFA  may  be  obtained 
from  the  North  Pacific  Fishery 
Management  Council.  P.O.  Box  103138. 
Anchorage,  AK  99501  (telephone  907- 
271-2809). 

Comments  on  the  information 
collection  requirement  should  be  sent  to 
the  Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Washington,  DC  20503, 
Attention:  Desk  Officer  for  NOAA. 
FOR  FURTHER  INFORMATION  CONTACT: 

)ay  |.C.  Ginter  (Fishery  Management 
Biologist,  NMFS).  907-586-7229. 
SUPPLEMENT  AMY  INFORMATION:  Domestic 
and  foreign  groundfish  fisheries  in  Ihe 
EEZ  off  Alaska  are  managed  in 
accordance  with  the  Gulf  and  Bering 
(■"MPs.  The  F^Ps  were  developed  by  the 
North  Pacific  Fishery  Management 
Council  ICouncil)  under  authority  of  the 
Magnuson  Fishery  Consei^alion  and 
Management  Act  (.Magnuson  Act).  The 
Gulf  F\fP  is  implemented  by  regulations 
appearing  at  50  CFR  611.92  and  Part  672 
and  the  Bering  FMP  by  regulations 
appearing  at  50  CFT?  811.93  and  Part  675. 

The  Council  annually  solicits 
management  proposals  from  Ihe  general 
public  and  State  and  Federal  agencies. 
The  Council  set  a  deadline  of  October  1, 
1987  for  receiving  proposals  for 
inclusion  in  Amendments  17  and  12  to 
Ihe  Gulf  and  Bering  FMPs  respectively. 
At  its  meeting  on  lanuary  20-23. 1988. 
the  Council  reviewed  17  proposals  lo 
amend  the  Gulf  FMP  and  25  proposals  lo 
amend  the  Bering  FMP.  The  Council 
selected  two  proposals  to  amend  the 
Gulf  FMP  and  six  proposals  lo  amend 
the  Bering  FMP  for  tentative  inclusion  in 
Amendments  17  and  12.  respectively. 

The  Council's  Gulf  and  Bering  Plan 
Teams  prepared  draft  EA/RIR/IRFA 
documents  for  these  amendment 
proposals  as  required  by  the  National 
Environmental  Policy  Act  of  1969. 
Executive  Order  12291.  and  NOAA 
policy.  For  one  proposal  to  amend  the 
Bering  FMP  by  changing  the  definition  of 
optimum  yielil  (OY),  the  Council 
prepared  a  draft  supplemental 
environmental  impact  statement  (SEIS). 
The  Council  reviewed  these  documents 
at  its  meeting  on  April  13-15. 1988  and 
decided  to  solicit  public  comment  on  the 
draft  EA/RIR/  IRFA  and  SEIS 
documents.  The  drafi  EA/RIR/IRFA  for 
Amendment  17  to  the  Gulf  FMP  is  dated 
April  1988,  that  for  Amendment  12  to  the 
Bering  FMP  is  dated  May  18. 1988.  and 
the  draft  SEIS  Is  dated  April  28. 1988.  A 
notice  of  availability  of  Ihe  draft  SEIS 


was  published  by  the  Environmental 
Protection  Agency  on  May  6, 1988  (53  FR 
16319). 

Al  its  June  21-24, 1988.  meeting,  Ihe 
Council  considered  Ihe  testimony  and 
recommendations  of  its  Advisory  Panel 
(AP),  Scientific  and  Stalislical 
Committee  (SSC),  Plan  Teams,  fishing 
industry  representatives  and  the  general 
public  on  each  amendment  proposal  and 
the  EA/RIR/IRFA  documents.  For  the 
Gulf  FMP,  Ihe  Council  approved  one 
amendment  proposal  for 
recommendation  lo  th&.Secrelary  and 
deferred  action  on  the  o^ijer  amendment 
proposal  "until  its  meeting  o&September 
28-30, 1988.  For  the  Bering  FMP,  Ihe 
Council  approved  four  amendment 
proposals  for  recommendation  to  the 
Secretary  and  deferred  action  on  one 
amendment  proposal  until  its  September 
meeting.  The  CouncU  chose  Ihe  status 
quo  or  do  nothing  alternative  on  the 
sixth  amendment  proposal  for  Ihe  Bering 
FMP  regarding  the  OY  definition  Hence, 
the  draft  SEIS  will  not  be  made  final  at 
this  time. 

The  Plan  Teams  have  revised  the  EA/ 
RIR/IRFA  documents  for  Secretarial 
review  according  lo  Ihe  Council's 
decisions.  These  revisions  incorporate 
Ihe  analysis  of  the  single  amendment 
proposal  to  the  Gulf  FMP  with  the 
analyses  of  the  four  Bering  FMP 
amendment  proposals  because  the  Gulf 
FMP  amendment  is  identical  to  one  of 
the  four  Bering  FMP  amendments.  Other 
supporiing  documents  and  this  proposed 
rule  also  incorporate  Ihe  amendments 
for  both  FMPs. 

This  proposed  rule,  if  approved  by  Ihe 
Secretary,  would  implement  proposals 
recommended  by  the  Council  as 
Amendments  17  and  12  lo  Ihe  Gulf  and 
Bering  I^Ps  respectively.  Two  of  these 
proposals  effect  the  same  management 
measure  in  the  Gulf  of  Alaska  and  the 
Bering  Sea  and  Aleutian  Islands  area. 
They  are  described  below  as  proposed 
management  measure  one.  The  third  and 
fourth  amendment  proposals  pertain 
only  to  Ihe  Bering  Sea  and  Aleutian 
Islands  area  and  are  described  below  as 
management  measures  two  and  three.  A 
final  amendment  proposal  would  make 
a  change  in  Ihe  Bering  FMP  that  does 
not  require  Federal  rulemaking  to  have 
effect. 

1.  Revised  Federal  Permit  Requirements 
(Pertaining  lo  Ihe  Gulf  and  Bering  FMPs) 

Under  this  proposed  management 
measure.  Ihe  general  permit  regulation 
al  S!  672.4(a)  and  675.4|a)  would  be 
revised  lo  require  a  Federal  fishing 
permit  of  all  U.S.  vessels  fishing  for 
groundfish  in,  or  receiving  groundfish 
that  were  caught  in.  Ihe  EEZ  adjacent  lo 
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Alaska.  Currently.  Federal  permits  are 
required  of  U.S.  vessels  fishing  (which 
includes  piDcessing)  in  Ihe  EEZ.  Hence. 
under  Ihe  current  regulation,  a  U.S. 
processing  vessel  operating  within  the 
EEZ  is  Inquired  to  have  a  Federal  fishing 
permit  but  operating  seaward  of  the 
EU2..  over  200  miles  offshore,  or 
landward  of  the  EEZ.  within  Stale  of 
Alaska  waters,  is  not  required  to  have 
such  a  permit. 

Weekly  calch  or  receipt  reports  are 
required  under  S I  672.S(a)(3)(iv)  and 
675  5(a)(3 II IV).  of  vessels  thai  normally 
stay  al  sea  for  lengthy  periods  of  time 
delaying  the  normal  flow  of  harvest  data 
from  fish  tickets  submitted  after  fish  are 
brought  lo  shore.  This  delay  of  harvest 
data  denies  fishery  managers 
information  about  fishing  rales  needed 
lo  avert  exceeding  catch  limits  and  for 
timely  reappportionment  of  groundfish 
that  are  surplus  to  the  needs  of  domestic 
processors.  The  weekly  catch/receipt 
report  requirement  was  impnsed  on 
catcher/processor  and  mothership/ 
processor  vessels  and  implemented  in 
1987  to  solve  this  problem  of  timely 
harvest  data  (52  FR  8592.  March  19. 
1987). 

The  NMFS  soon  discovered,  however. 
that  some  mothership/processor  vessels 
could  avoid  the  weekly  reporting 
requirement  by  operating  in  waters 
outside  of  the  EEZ.  For  example,  a  U.S. 
processing  vessel  operating  only  in  State 
waters  but  receiving  groundfish  caught 
in  the  EEZ  would  not  be  required  under 
5  §  672.4  or  675.4  to  have  a  Federal 
fishing  permit.  Without  such  a  permit, 
this  vessel  also  would  not  be  required  lo 
submit  weekly  catch/receipt  reports.  In 
1987.  six  U.S.  vessels  followed  this 
example.  They  received  and  processed 
approximately  41.280  ml  of  EEZ-caught 
groundfish.  Although  Ihe  catches  were 
mentually  reported  via  fish  tickets,  the 
NMFS  received  these  data  much  later 
than  would  have  occurred  had  the 
vessels  also  submitted  weekly  catch/ 
receipt  reports.  Absence  or  delay  in 
reporting  by  one  or  more  such  vessels 
could  cause  inseason  management 
problems,  especially  if  they  received 
amounts  of  EEZ-caught  groundfish  that 
were  large  relative  lo  the  size  of  the 
catch  quota. 

The  proposed  management  measi 
would  close  this  unintended  permilj 
reporting  loophole  by  revising 
§5  872.4(a]  and  B75.4(a)  to  extend  Ihe 
permit  requirement  to  vessels  receiving 
fish  that  were  caught  or  harvested  in  the 
EEZ  off  Alaska,  This  extension  of  the 
Federal  permit  requirement  and. 
therefore,  the  weekly  reporting 
requirement  lo  VS.  vessels  operating 
outside  of  the  EEZ  is  not  expected  to 


is^ 


significantly  increase  costs  for  Ihe 
affected  vessels  because  they  will  have 
already  established  the  infrastructure 
for  reporting  receipts  of  groundfish  via 
fish  tickets 

2  PSC  Limits  for  Groundfish  Species 
Applicable  to  |VP  and  Foreign 
Fisheries  (Pertaining  lo  the  Bering  FMP) 

Under  this  proposed  management 
measure,  an  administrative  procedure 
would  be  established  similar  to  that  in 
the  Gulf  FMP.  whereby  the  Secretary,  in 
consultation  with  the  Council,  would 
annually  specifj'  PSC  limits  for 
groundfish  species  that  are  fully 
apportioned  lo  domestic  fisheries.  These 
PSC  limits  would  apply  to  JVP  and 
foreign  fisheries.  Any  catch  in  these 
fisheries  of  a  species  subject  to  a  PSC 
limit  could  not  be  retained  and  would 
have  to  be  treated  in  the  same  manner 
as  a  prohibited  species  under 
5  675.20(c);  that  is.  relumed  immediately 
to  the  sea  with  a  minimum  of  injury. 
Each  fish  so  caught  and  retiiiTied  would 
be  counted  against  the  applicable  PSC 
limit,  and  when  that  limit  is  reached, 
there  would  be  a  closure  of  any  JVP  or 
foreign  fishery  that  is  likely  lo  calch  the 
groundfish  species  lo  which  the  fully 
taken  PSC  limit  applied. 

PSC  limits  would  be  specified  for  each 
species  group  for  which  the  total 
allowable  catch  (TAC)  can  be  hariesfed 
completely  by  domestic  fishermen 
(Domestic  Annual  Harvest  or  DAH. 
which  includes  both  JVP  and  DAP).  In 
practice,  the  PSC  limits  would  be 
specified  when  the  TAC  is  specified  for 
each  species  and  species  group  for  a 
fishing  year,  and  apportioned  among 
DAP.  JVP.  and  foreign  fishing  The  PSC 
limits  applicable  lo  JVP  and  TALFF 
would  be  based  on  estimates  of 
incidental  catches  of  species  and 
species  groups  fully  apportioned  to  DAH 
thai  necessarily  occur  while  jVP  and 
TALFF  fisheries  are  conducting  directed 
fishing  for  other  gtx>imdfish  species 
which  are  not  fully  utilized  by  domestic 
fishermen.  PSC  limits  must  also  be  low 
enough  to  avoid  overfishing.  In  sum.  the 
amount  of  a  PSC  limil  for  any  particular 
groundfish  species  would  be  direcUy 
related  to  the  amoiint  of  groundfish  of 
other  species  which  are  apportioned  to 
JVP  and  TALFF  for  directed  fishing,  so 
long  as  overfishing  of  the  species  fully 
utilized  by  VS.  fishermen  did  not  occur. 
For  example,  an  apportionment  of 
groundfish  species  "A"  to  JVP  may 
require  specification  of  JVP  PSC  limits 
for  groundfish  species  "B",  "C",  and 
"D  ".  which  are  fully  utilized  by  US. 
fishermen,  but  caught  incidentally  while 
fishing  for  species  "A".  The  amounts  of 
these  bycalch  allowance  species  in  the 


PSC  limits  will  depend  on  the  amount  of 
species  "A"  apportioned  to  JVP.  and 
when  during  the  fishing  year  PSC- 
retainable  amounts  of  these  species  will 
be  taken,  so  long  as  these  amounts  will 
not  cause  overfishing. 

Amounts  of  groundfish  assigned  to 
PSC  limits  would  be  considered  outside 
of  Ihe  OY  As  such,  PSC  limits  for  JVP 
and  TAUT^  would  be  immune  to 
harvesting  by  DAP  fisheries  under  the 
processor  preference  amendments  \o  the 
Magnuson  Act  and  uncaught  PSC  limits 
would  not  be  reassigned  to  Ihe  TAC  in 
Ihe  current  or  succeeding  years.  The 
sum  of  die  TAC  and  PSC  limit  for  any 
one  species  would  not  exceed  an 
amount  that  would  lead  to  overfishint?  of 
thai  species  and  normally  would  noi 
exceed  Ihe  acceptable  biological  calch 
(ABC)  estimate  for  that  species.  In  the 
event  that  a  JVP  or  TALFF  PSC  limit  is 
required  for  a  species  for  whitji  the  TAC 
would  equal  the  ABC,  then  the  TAC 
could  be  reduced  to  accommodate  the 
PSC  limit  without  exceeding  Ihe  ABC,  or 
the  TAC  plus  the  PSC  limit  could  exceed 
the  ABC,  providing  the  Regional 
Director  determines  that  doing  so  would 
not  lead  lo  overfishing. 

In  addition,  provision  is  made  fur 
inseason  adjustment  of  a  PSC  limit  that 
becomes  too  low  due  lo 
reapportionments  of  groundfish  lo  JVP 
or  TALFF,  unanticipated  harvest  rates, 
or  specifications  based  on  erroneous 
information.  Inseason  adjustment  of  a 
PSC  limit  may  result  in  the  sum  of  the 
PSC  limit  and  TAC  for  a  species 
exceeding  Its  ABC  unless  the  adjustment 
would  lead  lo  overfishing  of  the  species 

The  purpose  of  this  proposed 
management  measure  is  to  supplement 
and  extend  the  effect  of  the  "single 
species  rule  "  (published  April  14, 1987  at 
52  FR  11992).  This  rule  provided 
authority  lo  (1)  s)ow  the  harvest  rate  of 
any  species  of  groundfish  as  its  total 
catch  approached  its  TAC  by  prohibiting 
directed  fishing  for  that  species,  and  (2) 
prohibit  relenlion  of  any  species  of 
groundfish  for  which  the  TAC  had  been 
reached.  The  intent  of  the  "single 
species  rule"  was  to  maintain  fisheries 
for  groundfish  species  for  which  the 
TAC  had  been  reached.  The  intent  of  the 
"single  species  rule"  was  to  maintain 
fisheries  for  groundfish  species  for 
which  die  TAC  had  not  been  reached 
despite  the  bycalch  of  groundfish 
species  for  which  the  TAC  had  been  (or 
soon  would  be)  reached,  provided 
overfishing  of  the  bycatch  species  would 
not  occur.  The  "single  species  nJe" 
worked  well  to  prevent  or  delay  the 
premature  closure  of  profitable  directed 
fishing  on  a  groundfish  speues  due  lo 
the  fully  harvested  TAC  of  another 
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eroundfish  species  Mowpver.  it  fails  to 
resolve  two  related  conservation  and 
manastement  probiems.  The  first  is  (hat 
the  Single  species  rule  places  no  limit  on 
the  amount  of  a  species  discarded  after 
!fs  retention  is  prohibited  because  its 
TAG  has  been  fully  harvested  The 
second  problem  is  that  the  single  species 
nile  does  not  apply  lo  foreign  fishing. 

The  TirsI  problem  concerns  the 
biological  conservation  of  the  Bering 
Sea  and  Aleutian  Islands  groundfish 
resource  The  harvest  limit,  represented 
by  the  TAG  for  each  species,  is  the 
primary  control  preventing  excessive 
fishing  mortality  and  ultimately 
overfishing.  When  the  catch  of  a  species 
approaches  its  TAG.  the  "single  species 
rule"  allows  the  Secretary  to  prohibit 
further  directed  fishing  for  that  species. 
This  means  that  e  fisherman  may  retain 
bycatches  of  that  species  up  to  a  certain 
percentaee  of  fish  or  fish  products 
onboard  his  vessel.  Such  retained 
bycatches  are  counted  against  the 
remaining  TAG  for  that  species. 
However,  when  the  catch  of  a  species 
reaches  its  TAG.  under  the  single 
species  rule,  any  further  bycatches  of  it 
may  nol  be  retained  and  must  be  treated 
m  the  same  manner  as  a  prohibited 
species.  Although  the  resulting  discard 
of  further  bycatches  of  this  species 
contributes  to  its  total  fishing  mortality, 
the  amount  of  additional  fishing 
mortality  from  this  source  is  nol  counted 
against  or  controlled  by  any  quota  or 
limit,  and  further  catches  are  restrained 
only  when  fishmg  mortality  will  result  in 
overfishing 

In  earlier  years,  fishing  mortality 
resulting  from  bycatch  discard  was  an 
insignificant  part  of  the  total  fishing 
mortality  for  any  groundfish  species. 
This  would  remain  true  if  directed 
fishing  for,  and  retainable  bycatches  of, 
most  groundfish  species  continued  for 
all  or  most  of  the  fishing  year.  The 
character  of  Bering  Sea  groundfish 
fisheries  is  rapidly  changing,  however, 
with  persistent  increase  in  domestic 
fishing  effort.  This  increasing  fishmg 
effort  IS  translating  into  shorter  periods 
of  allowable  directed  fishmg  for  key 
high-valued  species.  Decreased  time  for 
directed  fishing  on  a  species  means 
increased  time  during  which  it  will  be 
caught  as  a  bycatch  before  and  after  its 
TAG  IS  reached.  The  resulting  increase 
m  bycatch  discard  is  becoming  a 
signific^t  portion  of  the  total  fishing 
morlaUty  for  many  groundfish  species.  If 
it  remains  unlimited,  the  bycatch 
discard  rate  could  lead  to  excessive 
fishing  Mortality  and  increase  the  risk  of 
overfishing. 

The  second  problem  concerns 
management  of  allocations  among 


domestic  and  foreign  fisheries. 
Currently,  any  allocation  of  groundfish 
to  foreign  directed  fishing  must  also 
include  an  allocation  of  species  that  are 
taken  as  bycatch.  Because  the  "single 
species  rule"  does  not  apply  to  foreign 
fisheries,  a  foreign  fishery  cannot  retain 
or  discard  bycatches  of  groundfish 
without  accounting  for  such  catches 
against  an  allocation  for  each  species 
caught.  The  TACs  of  most  bycatch 
species,  however,  can  be  fully  harvested 
by  domestic  (DAP  and  jVP)  fisheries, 
and  under  the  Magnuson  Act,  foreign 
fishenes  may  be  allocated  only  amounts 
of  the  OY  surplus  to  domestic  fishery 
needs.  Therefore,  if  no  amounts  of 
groundfish  species  needed  as  bycatch 
are  surplus  lo  expected  domestic 
harvests,  then  a  foreign  fishery  would  be 
required  to  forego  its  allocation  of  a 
species  for  directed  fishing.  Although  a 
groundfish  resource  left  unharvested  by 
foreign  fisheries  may  not  appear  to  be  a 
problem,  the  Magnuson  Act  specifically 
provides  for  foreign  fishing  offish 
surplus  to  domestic  needs.  In 
recommending  this  proposed  rule  to  the 
Secretary,  the  Council,  as  a  matter  of 
policy,  has  decided  that  a  foreign  nation 
should  not  necessarily  forego  a  specified 
allocation  of  a  target  species  due  lo  the 
lack  of  an  allocation  of  bycatch  species. 

A  similar  problem  exists  with  respect 
to  specification  of  groundfish  for  |VP. 
The  processor  preference  amendments 
to  the  Magnuson  Act  provide  for  DAP 
priority  access  to  allowable  harvests  of 
groundfish.  This  has  been  interpreted  to 
mean  that  the  specified  DAP  for  any 
species  is  nol  a  limit  on  DAP  harvests  if 
there  is  an  unharvested  amount  of  that 
species  specified  for  JVP.  The  practical 
effect  of  this  is  similar  to  the  foreign 
fishing  problem  in  that  specified 
amounts  of  a  species  necessary  for  |VP 
bycatches  may  be  taken  instead  by  DAP 
fisheries.  Unlike  Ihe  foreign  fishenes. 
however,  this  event  does  nol  cause  the 
elimination  of  directed  fishing  by  IVP 
fishermen  for  a  different  species,  but  it 
does  require  the  discard  of  Ihe  JVP 
bycatch  species  for  which  the  specified 
JVP  apportionment  has  been,  or  will  be, 
fully  harvested  by  DAP  fishermen. 

This  proposed  rule  is  intended  to 
resolve  these  two  conservation  and 
management  problems  by  (IJ  providing 
for  a  specific  PSC  limit  on  non- 
retainable  catches  in  the  same  way  that 
the  TAC  for  a  species  limits  retainable 
catches,  and  (2)  providing  foreign  and 
)VP  fisheries  with  groundfish  PSG  limits 
that  are  outside  of  the  TAC  and  OY 
thereby  providing  assurance  that  a 
specified  PSC  limit  will  be  available  for 
non-retainable  bycatch  purposes  only. 
regardless  of  DAP  pnority  lo  allocations 


of  retainable  groundfish.  Groundfish 
catches  by  foreign  and  JVP  fisheries  will 
be  counted  against  their  respective  PSC 
limits  only  after  their  retainable  catch 
limits,  if  any.  have  been  taken.  All 
foreign  or  |VP  fishing  likely  to  lake 
significant  amount  of  a  prohibited 
groundfish  species  would  cease  when 
thai  species'  PSC  limit  is  reached  unless 
the  limit  is  increased  by  the  Secretary 
under  the  inseason  ad|ustmenl 
authority. 

3.  Rock  Sole  as  a  Distinct  Target  SperJes 
(Pertaining  tu  the  Bering  FMP) 

L'nder  this  proposed  management 
measure,  the  list  of  species  in  Table  1  of 
50  CFR  Part  675  would  be  expanded  lo 
include  rock  sole  as  a  distinct  target 
species.  This  species  currently  is  part  of 
the  "other  flatfish"  category  which 
includes  eight  other  species.  Grouping 
these  species  into  one  target  species 
category  was  done  originally  because 
there  was  little  commercial  interest  in 
any  one  species  of  this  group  and  their 
distribution  was  highly  intermixed. 
Species  of  Ihe  'other  flatfish '  category 
most  commonly  are  taken  as  bycatch  in 
directed  fisheries  for  yeltowfin  sole.  In 
recent  years,  however,  some  DAP 
operators  have  developed  in  |apan  a 
market  for  roe-bearing  rock  sole  of 
between  10.000  mt  and  20.000  mt 
annually. 

Representatives  of  Ihe  DAP  fishing 
vessel  operators  originally  proposed 
amending  the  Bering  FMP  lo  prohibit 
JVP  fisheries  from  targeting  on  rock  sole 
during  the  period  |anuary  1  to  April  1 
when  female  rock  sole  contain  roe.  The 
petitioners  contended  that  DAP 
fishermen  can  supply  the  existing 
market  demand  for  roe-beanng  rock  sole 
but  that  additional  supply  from  JVP 
fisheries  would  cause  a  significant  price 
decrease.  In  addition,  the  petitioners 
stated  thai  DAP-supplied  rock  sole  are 
competitively  disadvantaged  relative  to 
JVP-supplied  rock  sole  due  to  an 
apparently  discriminatory  import  duty, 

After  reviewing  the  analysis  of  this 
issue  in  Ihe  EA/RIR/IRFA  and  hearing 
public  comments  for  and  against  the 
original  proposal,  a  majority  of  the 
Council  at  its  |une  1966  meeting  were 
not  convinced  that  the  DAP  fishery  for 
roe-bearing  rock  sole  should  be 
protected  from  competition  by  the  jVP 
fishery.  However,  in  recognition  of  the 
new  commercial  interest  specifically  in 
rock  sole  and  the  ability  of  fishermen  to 
target  their  fishing  opn  rock  sole,  the 
Council  approved  a  recommendation  to 
separate  this  species  from  the  "other 
fiatfish"  category.  The  fact  thai  a 
sufficient  data  base  exists  for 
management  of  this  species  on 
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biological  merits  also  contributed  to  the 
Council's  decision  on  this  issue. 
The  intent  of  this  action  is  to 
accommodate  the  new  commercial 
jnlerest  and  targeting  ability  by 
providing  for  separate  accounting  of 
catch  and  stock  abundance  information 
without  f ''■.  ersely  affecting  JVP  harvests 
on  the  basts  of  alleged  price  sensitivity 
of  DAP  exports.  Under  the  processor 
preference  amendments  to  the 
Magnuson  Act,  however.  DAP  fisheries 
would  have  preferential  access  to  the 
rock  sole  TAC.  The  regulatory  effect  of 
this  action  for  fishermen  would  be  an 
additional  species  for  which  catch 
reports  would  be  required,  and  for  the 
Council,  an  additional  species  for  which 
TAC,  DAP.  IVP  TALFF  and  PSC  limits 
would  be  annually  specified.  The 
additional  reporting  requirement  for 
fishermen  is  expected  lo  be  a  negligible 
additional  burden  since  it  involves 
writing  one  additional  number  of  weekly 
reporting  and  fish  ticket  forma  and  since 
catch  amounts  of  individual  species 
probably  are  recorded  anyway  for 
business  purposes. 

Classification 

This  proposed  rule  is  published  under 
section  304(a)(l)(Cl  of  the  Magnuson  Act 
as  amended  by  Pub.  L  99-659,  which 
requires  the  Secretary  lo  publish 
regulations  proposed  by  the  Council 
within  15  days  of  receipt  of  the  fisher)' 
management  plan  amendment  and 
regulations.  At  this  time  the  Secretary 
has  not  determined  that  the 
amendments  these  regulations  would 
implement  are  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act,  and  other  applicable 
law.  The  Secretar>'.  in  making  these 
determinations,  will  take  into  account 
the  data  and  comments  received  during 
the  comment  period. 

The  Council  prepared  an 
environmental  assessment  (EA)  for 
these  amendments  and  concluded  that 
there  will  be  no  significant  impact  on 
Ihe  environment  as  a  result  of  this  rule. 
A  copy  of  Ihe  EA  may  be  obtained  from 
the  Council  at  the  address  above  and 
comments  on  it  are  requested. 

The  Under  Secretary  of  Oceans  and 
Atmosphere  of  NOAA  (Under  Secretar>') 
determined  that  this  proposed  rule  is  not 
a  "major  rule"  requiring  a  regulatory 
impact  analysis  under  Executive  Order 
12291.  This  dt-termination  is  based  on 
the  EA/RIR/IRFA  prepared  by  the 
Council.  A  copy  of  the  EA/RIR/IRFA 
may  be  obtained  from  the  Council  at  the 
address  above. 

The  Under  Secretary  concludes  that 
this  proposed  rule,  if  adopted,  would 
have  significant  effects  on  small  entities. 
These  effects  have  been  discussed  in  the 


EA/RIR/IRFA,  a  copy  of  which  may  be 
obtained  from  Ihe  Council  at  the 
address  above. 

The  Under  Secretary  determined  that 
this  proposed  rule  does  not  contain  any 
new  collection  of  information 
requirement  subject  to  the  Paperwork 
Reduction  Act.  Under  Amendments  16 
and  11a  to  the  Gulf  and  Bering  FMP's. 
respectively,  an  information  collection 
requirement  for  catch/receipt  and 
product  transfer  reports  was  approved 
under  OMB  Control  Number  0648-0016 
{53  FR  7756.  March  10. 1988).  Burden 
hour  estimates  under  this  approval 
included  the  six  catcher/ processor 
vessels  discussed  in  the  preamble  of  this 
rule.  A  proposed  regulator)-  change  that 
would  result  from  Amendments  17  and 
12io  the  Gulf  and  Bering  FMP's. 
respectively,  better  describes  that 
catcher/processors,  whether  operating 
in  the  FEZ  or  not.  with  fish  caught  inside 
the  EEZ.  must  complete  weekly  catch/ 
receipt  and  product  transfer  reports. 

The  permit  information  requirement 
proposed  in  this  notice  has  been 
approved  under  the  Paperwork 
Reduction  Act  under  OMB  Control 
Number  0648-097.  The  burden  hour 
estimates  for  this  requirement  is  30 
minutes  per  response-  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including,  suggestions  for 
reducing  this  burden,  to  NMFS  and  OMB 
(see  ADDRESSES). 

The  Council  determined  that  this  rule. 
if  adopted,  will  be  implemented  in  a 
manner  that  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  zone  management 
program  of  Alaska.  This  determination 
has  been  submitted  for  review  by  the 
responsible  State  agencies  under  section 
307  of  the  Coastal  Zone  Management 
Act. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  e 
federalism  assessment  under  E.xecutive 
Order  12612. 

UsI  of  Subjects 

50  CFR  Part  611 

Fisheries.  Foreign  fishing. 

50  CFR  Parts  672  and  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  31. 198B. 
latnos  W.  Brmman. 

Assmiant  Administrator  For  Fisheries. 
NatinnaJ  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  Parts  611.  672.  and  675 
are  proposed  to  be  amended  as  follows: 


PART  611— {AMENDED} 

1.  The  authority  cilation  for  Part  611 
continues  to  read  as  follows: 

Authority:  16  U  S.C  1801  el  seij..  16  U.S  C 
971  etseq..  22  U.S.C.  WTZetseq.  and  16 
U.S.C.  1381  et  seq. 

2.  Section  611.93  is  amended  by 
revising  Table  1  in  paragraph  (b)(l)t)i)  to 
include  "rock  sole"  in  the  column 
headed  "Target  species." 

3.  Section  611^3  is  amended  by  ' 
revising  paragraph  (b)(3)(ii)(A),  and 
adding  a  new  paragraph  [b)[3)|ii)(D)  to 
read  as  follows: 

§611.93    Bering  Sea  and  Aleutian  Islands 
groundftsn  nst>ery. 

(b)  •  •  • 

(3)  •  •  • 

(li)  •  •  • 

(A)  Attainment  of  total  allowable 
catch  (TAC).  When  the  Regional 
Director  determines  that  the  TAC  for 
any  target  species  or  the  "other  species" 
category  is  or  will  be  achieved  prior  to 
December  31  of  any  year,  the  relenlion 
of  that  species  or  species  group  is 
prohibited  and  it  must  be  treated  in  the 
same  manner  as  a  prohibited  species 
described  in  §§  611.2  and  611.11  of  this 
part.  The  Secretary  may  allow  continued 
fishing  for  groundfish,  other  than  the 
species  or  species  group  for  which  the 
TAC  is  or  will  be  achieved,  if  the 
amount  of  such  species  group  caught 
does  not  exceed  the  prohibited  species 
catch  (PSG)  limit  determined  by  the 
Regional  Director  as  the  minimum 
amount  necessary  lo  allow  harvesting  of 
the  remaining  TALFF  of  target  species 
and  that  would  not  significantly  risk 
overfishing  the  species  or  species  group 
for  which  the  TAC  is  or  will  be 
achieved. 

(B| '  •  ' 

(C)  •  •  • 

(D)  Prohibited  species  catch  (PSC) 
limits.  When  the  annual  specification  of 
initial  TALFF  as  required  under  50  CFR 
Part  675.20(a)(B)  is  zero  for  any  target 
species  or  the  "other  species"  category'. 
the  retention  of  ihat  species  or  species 
group  is  prohibited  and  it  must  be 
treated  in  the  same  manner  as  a 
prohibited  species  described  in  §§  611.2 
and  611.11  of  this  part  The  Secretary 
may  allow  fishing  for  groundfish  other 
than  the  species  or  species  group  for 
which  the  TALFF  is  zero  providing  that 
the  incidental  catch  of  zero-TALFF 
species  does  ry)t  exceed  the  PSC  limit 
prescribed  fof  such  species  in  the 
annual  specification.  Prescribed  PSC 
limits  for  groundfish  will  be  determined 
by  the  Regional  Director,  in  consultation 
with  the  North  Pacific  Fishery 
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Managemenl  Council,  as  minimum 
amounts  necessary  to  allow  harvesting 
of  the  TALFF  of  target  species  and  that 
would  not  significantly  risk  overfishing 
of  the  species  or  species  group  of  which 
the  TALFF  is  zero.  The  Secretary  may 
adjust  presecribed  PSC  limits  within  a 
fishing  year  if  such  limits  become  too 
low  due  to  reapportionment  of 
groundfish  to  TALFF.  unanticipated 
harvest  rates,  or  specifications  based  on 
erroneous  information,  providing  that 
such  adjustment  will  not  significantly 
risk  overfishing  of  the  species  or  species 
gro'"p  for  which  the  TALFF  is  zero. 


PART  672-i  AMENDED! 

4.  The  authority  citation  for  50  CFR 
Part  672  continues  to  read  as  follows: 

Authority:  16  U  S.C.  1801  el  seq. 

5.  In  §  672.1,  paragraph  (c)  is  removed 
and  paragraph  [a]  is  revised  to  read  as 

'  572  1      Purpose  and  «:ope 

[dj  Regulations  m  this  pari  implement 
the  Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska. 


6.  In  §  672.4.  paragraph  (a)  is  revised 

to  read  as  follows: 

§  672.4    Permtta. 

(a)  General.  No  vessel  of  the  United 
States  may  fish  for  groundfish  in  the 
Gulf  of  Alaska,  or  receive  groundfish 
that  were  caught  in  the  Gulf  of  Alaska, 
without  first  obtaining  a  permit  issued 
under  this  section.  Permits  shall  be 
issued  without  charge 


PART  675— t AMENDED! 

7.  In  S  675.1,  paragraph  (c)  is  removed 

and  paragraph  (a)  is  revised  to  read  as 
follows: 

$675.1    Purpose  and  BCOp«. 

(a)  Regulations  in  this  part  implement 
the  Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area. 


a  In  §  675.4.  paragraph  (a)  is  revised 

to  read  as  follows: 

§  675.4    Permits. 

(a)  Genera/.  No  vessel  of  the  United 
States  may  fish  for  groundfish  in  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area,  or  receive  groundfish 
that  were  caught  in  the  Bering  Sea  and 
.Aleutian  Islands  Management  Area. 
without  first  obtaining  a  permit  issued 


under  this  section.  Permits  shall  be 
issued  without  charge. 

9  Section  675.20  is  amended  by 
amending  Table  1  in  paragraph  (a)(1)  to 
include  "Rock  Sole"  between 
"Arrowtooth  Flounder"  and  "Other 
Flatfish"  in  the  column  headed 
"Species." 

10.  Section  675.20  is  amended  by 
revising  the  heading  of  paragraph  (a);  by 
redesignating  paragraphs  (a)(6).  (a)(7), 
(a)(6).  (a)(9).  and  (a)(10)  as  paragraphs 
(a)(7).  (a)(8).  (a)(9).  {a)(ia).  and  (a)(12) 
respectively:  by  revising  new  (a)(10)  and 
(a)(12):  by  adding  new  paragraphs  (a)(6). 
(ajjll)  and  (b)(ll(iv):  and  by  revising 
paragraph  (b)(2)  to  read  as  follows: 

9675.20    Gwwral  HmftaHons. 

(o)  Harvest  limits. 

(6)  Prohibited  species  catch  (PSC) 
limits.  When  the  Secretary  determines, 
after  consultation  with  the  Council,  that 
the  TAG  for  any  species  or  species 
group  in  any  fishing  year  will  be 
harvested  by  fishing  vessels  of  the 
United  States,  the  Secretary  may  specify 
PSC  limits  for  that  species  or  species 
group  applicable  to  JVP  and  TALFF 
fisheries.  Species  for  which  a  PSC  limit 
has  been  specified  under  this  paragraph 
shall  be  treated  in  the  same  manner  as 
prohibited  species  under  paragraph  (c) 
of  this  section.  Any  PSC  limit  specified 
under  this  paragraph  may  not  exceed  an 
amount  determined  by  the  Regional 
Director  to  be  the  minimum  amount 
necessary  to  harvest  a  groundfish 
species  or  species  group  for  which  there 
IS  a  IVP  or  TALFF  apportionment  and 
which  will  not  result  in  overfishing  of 
the  species  for  which  the  PSC  limit  is 
specified.  The  Regional  Director  will 
account  for  the  JVP  or  TALFF  catch  of  a 
species  against  an  applicable  PSC  limit 
after  any  retainable  JVP  or  TAU-T 
members  of  that  species  have  been 
taken  and  notice  has  been  given  under 
paragraph  (a)(91  of  this  section  that  the 
JVP  or  TALFF  fishery  must  treat  that 
species  as  a  prohibited  species. 

(10)  If  the  Regional  Director 
determines  that  directed  fishing  for 
groundfish  other  than  the  species  or 
species  group  for  which  the  TAC  is 
achieved,  as  determined  under 
paragraph  (a)(9)  of  this  section,  may 
lead  to  overfishing  of  such  species  or 
species  group,  the  Secretary  will,  in  the 
notice  required  by  that  paragraph,  also 
limit  such  directed  fishing  for  other 
groundfish  by  any  method,  including 
area  closures,  gear  restrictions,  or 
prohibition  of  directed  fishing,  that  will 


prevent  overfishing  of  the  species  for 
which  the  TAC  is  achieved. 

(11)  When  the  Regional  Director 
determines  that  a  PSC  limit  applicable 
to  a  JVP  or  TAIJ^F  fishery  for  a 
groundfish  species  has  been  or  will  be 
reached,  the  Secretary  will  publish  a 
notice  in  the  Federal  Register  prohibiting 
any  further  JVP  or  TALFF  fishing  which 
is  likely  to  catch  significant  amounts  of 
the  species  for  which  the  PSC  limit  has 
been  or  will  be  reached  for  the 
remainder  of  the  fishing  year. 

(12)  When  making  the  determinations 
specified  under  paragraphs  (a)(8).  (9). 
(10)  and  (11)  of  this  section,  the  Regional 
Director  may  consider  allowing  fishing 
to  continue  or  resume  with  certain  gear 
types  or  in  certain  areas  and  times 
based  on  findings  of: 

(i)  The  risk  of  biological  harm  to 
groundfish  for  which  the  TAC  or  PSC 
limit  will  be  or  has  been  achieved: 

(ii)  The  risk  of  socioeconomic  harm  to 
authorized  users  of  the  groundfish  for 
which  the  TAC  or  PSC  limit  will  be  or 
has  been  achieved;  and 

(iii)  The  negative  effect  of  prohibitions 
or  restrictions  authorized  under 
paragraphs  (a)(8).  (9).  (10)  and  (11)  of 
this  section  on  the  socioeconomic  well- 
being  of  other  domestic  fisheries. 

(b)  •  •  • 

(1)  '  '  • 

(iv)  Adjustments  of  PSC  limits.  When 
the  Secretary  apportions  or  reapportions 
groundfish  under  paragraph  (b)(1)  of  this 
section,  the  Secretary  may.  by  notice  in 
the  Federal  Register,  increase 
proportionately  any  applicable  PSC  limit 
of  a  species  or  species  group  if  such 
increase  will  not  result  in  overfishing  of 
that  species  or  species  group.  Any 
adjusted  PSC  limit  may  not  exceed  the 
amount  determined  by  the  Regional 
Director  to  be  the  mmimum  amount 
necessary  to  harvest  the  groundfish 
species  or  species  group  affected  by  the 
apportionment  or  reapportionment. 

(2)  Procedure,  (i)  The  Secretary  will 
provide  all  interested  persons  an 
opportunity  to  comment  on  the  proposed 
apportionments,  retentions  or  PSC  Hmit 
adjustments  under  paragraph  (b)(1). of 
this  section  before  such  apportionments. 
retentions  or  adjustments  are  made, 
unless  he  finds  that  there  is  good  cause 
for  not  providing  a  prior  comment 
opportunity,  and  publishes  the  reasons 
therefor  in  the  notice  of  apportionment. 
retention  or  adjustment.  No 
apportionment,  retention  or  PSC  limit 
adjustment  may  take  effect  until  it  has 
been  published  in  the  Federal  Register 
as  a  notice  with  a  statement  of  the 
findings  upon  which  the  apportionment. 
retention  or  adjustment  is  based. 
Comments  provided  for  in  this 
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paragraph  must  be  received  by  the 
Secretary  not  later  than  5  days  before 
April  1.  June  1.  and  August  1.  or  other 
dates  that  may  be  specified.  If  the 
Secretar>'  determines  for  good  cause 
that  a  notice  of  apportionment,  retention 
or  I*SC  limit  adjustment  must  be  issued 
without  providing  interested  persons  a 
prior  opportunity  for  public  comment, 
comments  on  the  apportionment, 
retention  or  adjustment  will  be  received 
for  a  period  of  15  days  after  its  effective 
date.  The  Secretarj'  will  consider  all 
timely  comments  in  deciding  whether  to 
make  a  proposed  apportionment. 


retention  or  PSC  limit  adjustment  or  to 
modify  an  apportionment,  retention  or 
adjustment  that  previously  has  been 
made,  and  shall  publish  responses  la 
those  comments  in  the  Federal  Register 
as  soon  as  practicable. 

(ii)  Comments  provided  for  in 
paragraphs  (a){7)  and  (b)(2)(i)  of  this 
section  should  be  addressed  to  Director. 
Alaska  Region.  National  Marine 
Fisheries  Service,  P.O.  Box  21668. 
Juneau,  Alaska  99802.  The  Regional 
Director  will  make  available  to  the 
public  during  business  hours  the 
aggregate  data  upon  which  any 


prelimmao  TAC.  D.^H,  TALFF.  or  PSC 
limit  figure  is  based  or  the  data  upon 
which  any  apportionment  or  retention  of 
surplus  DAH  or  reser\e,  or  PSC  limit 
adiustment.  was  or  is  proposed  to  be 
based  at  the  National  Marine  Fisheries 
Ser\'ice  Alaska  Regional  Office.  Federal 
Building,  Room  453.  709  West  Ninth 
Street,  (uneau.  Alaska.  These  data  will 
be  available  for  a  sufficient  period  to 
facilitate  informed  comment  by 
interested  persons. 

|FR  Doc  8&-20174  Filed  9-l-«8: 11:17  am) 
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This    sectx>n   of   t^«   FEDERAL   REGISTER 
contains   cJocurrients   other   than   rules   o* 
Dnoosed  Oites   that  are  appi>cabte   to  tne 
;:'-Dtic     Notices   o(    heanngs   a/x) 
nvesiigatHjns,    comminee    meetings,    agency 
^1eclSlons   and    oilirvgs-    deJegations   o* 
au'.hof't>    tiling    of    petitions   and 
3Dpiicat)ons  and  agerxry   statements  of 
Dfgancaiion    and   lunciKXts   are   examples 
3f  dOGurnents  aopeanng   m   ttvs  sectKxi- 


AOMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Public  Meeting  of  Assembly 

Nutice  IS  hereby  given,  pursuant  to  the 
Federal  Advisory  Committee  Act.  Pub. 
L  N'o.  92-163.  that  the  membership  of 
the  Administrative  Conference  of  the 
I'nited  States,  which  mnkes 
recnmmendations  to  admmistrative 
aaencies,  to  the  President,  Congress,  and 
the  ludicial  Conference  of  the  United 
States  regardmg  the  efficiency, 
adequacy,  and  fairness  of  the 
administrative  procedures  used  by 
Federal  agencies  m  carrying  out  their 
programs,  will  meet  in  Plenary  Session 
nn  Fnday,  September  16.  1988  from  10:30 
a  n  unfjl  approximately  4.00  p  m-  in  the 
Amphitheatre  of  the  Federal  Home  Loan 
Bank  Board.  Second  Floor,  1700  G 
Street,  \W  ,  Wdshmgtan.  DC. 

The  Conference  will  consider,  nut 
necessanly  in  the  order  stated,  proposed 
recommendations  on  the  following 
subjects: 

1  ludicial  Review  of  Preliminary 
Challenges  to  Agency  Action. 

Z.  Agency  Nonacquiescence  in 
DeLisions  uf  Courts  of  Appeals. 

3  Valuation  of  Human  Life  in 
Regulatory  Decisionmaking, 

4.  Resolution  of  Claims  Against 
Savings  Institution  Receiverships- 

5  Plenary  sessions  are  open  to  the 
public.  Further  information  on  the 
meeting,  including  copies  of  proposed 
recommendations,  may  be  obtained 
from  the  Office  of  the  Chairman.  2120  L 
Street.  .\W,.  Suite  500.  Washington.  DC 
2(X)37,  telephone  (202)  254-7020. 
Jeffrey  S.  Lubbers, 
Hesecrch  Direc-tor. 
August  31,  198a. 
\m  D<k:-  Bfl-2m96  Filed  9-2-«8:  B.45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Packers  and  Stockyards 
Administration 

Posting  of  Stockyards;  Turlock 
Livestock;  et  al. 

The  Prickers  and  Stnckynrds 
.-\dministration.  United  States 
Department  of  Agnculture.  has 
information  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
in  section  302  of  the  Packers  and 
Stockyards  Act.  1921.  as  amended  (7 
use.  202).  and  should  be  made  subject 
to  the  provisions  of  the  Act. 
CA-181    Turlock  Livestock.  Turlock. 

California 
FL-131     Paxton  Livestock  Commission 

Company.  Paxton,  Florida 
GA-201    Foister  Auction  &  Sales  Co.. 

Baconton.  Georgia 
GA-202    Dismuke  Livestock.  Leesburg. 

Georgia 
LA-140     Miller  Livestock  Market— De 

Ridder  Branch.  De  Ridder,  Louisiana 
MN-185    Twin  Cities  Horse  Sales. 

Cannon  Falls,  Minnesota 
MN-186    Northern  Minnesota  Cattle 

Yards.  Hines.  Minnesota 
NC-160    Boone  Stockyard.  Inc..  Boone. 

North  Carolina 
NY-167    William  Tyrrell.  Lowville. 

New  York 
SC-144    Interstate  Stock  Bam.  Inc.. 

Pelzer.  South  Carolina 
TN-185    Apison  Livestock  Auction 

Sales.  Apison.  Tennessee 

Notice  is  hereby  given  that  pursuant 
to  authority  under  the  Packers  and 
Stockyards  Act.  1921,  as  amended  (7 
U-S.C.  181  et  seq.].  it  is  proposed  to 
designate  the  stockyards  named  above 
as  posted  stockyards  subject  to  the 
provisions  of  the  Act  as  provided  in 
section  302  thereof. 

Any  person  who  wishes  to  submit 
written  data,  views,  or  arguments 
concerning  the  proposed  designation. 
may  do  so  by  filing  them  with  the 
Director.  Livestock  Marketing  Division. 
Packers  and  Stockyards  Administration, 
United  States  Department  of 
Agriculture,  Washington.  DC  202S0.  by 
September  21.  1968. 

All  written  submissions  made 
pursuant  to  this  notice  shall  be  made 
available  for  public  inspection  in  the 
office  of  the  Director  of  the  Livestock 
Marketing  Division  during  normal 
business  hours. 


Done  at  Washington,  DC  this  30th  day  of 
August.  19BB. 
HaroU  W.  Davit, 

Director.  Livestock  Marketirtg  Division. 
[FR  Dot  B8-2017a  Filed  ft-2-fl8;  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Admintstratton 

Automated  Manufacturing  Equipment 
Technical  Advisory  Committee;  Partly 
Closed  Meeting 

A  meeting  of  the  Automated 
Manufacturing  Equipment  Technical 
Advisory  Committee  will  be  held  Sep. 
28. 1988.  9  30  am.,  Herbert  C.  Hoover 
Building.  Room  B-841. 14th  Street  & 
Constitution  Avenue,  NW..  Washington. 
DC.  The  Committee  advi.ses  the  Office 
of  Technology  and  Policy  Analysis  with 
respect  to  technical  quest ioi\3-4haLafJecl 
the  level  of  export  controls  applicable  lo^ 
automated  manufacturing  eqmpment 
and  related  technology. 

General  Session 

1.  Opening  remarks  by  the  Chairman, 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Discussion  of  Numerically 
Controlled  Machines. 

4.  Discussion  of  Programmable 
Controllers. 

5.  Discussion  of  TAC  Committee 
Communications. 

6.  Discussion  of  CAD/CAM  Software. 

7.  Discussion  of  Shop  Floor 
Computers/Controllers. 

Executive  Session 

8  Discussion  of  mailers  properly 
classified  under  Kxecutive  Order  12356. 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  scats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  wifh  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  10. 1988. 
pursuant  to  section  10|d)  of  the  Federal 
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Advisory  Committee  Act.  as  amended, 
that  the'  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C.  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  lO(aHI)  and  laH3),  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  (he  public. 

A  copy  of  the  notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Refereiire  and  Records  Inspection 
Facility.  Room 6628.  US.  Department  of 
Commerce.  Washington,  DC.  For  further 
information  or  copies  of  the  mmules. 
call  Betty  Anne  Ferrell  al  (202)  377-2563. 

Dule:  August  28.  1988- 
Belly  Anne  FerMll, 

Acting  Director.  Technical  Support  Staff. 
Office  of  Technology  and  Policy  Analysis. 
(FR  Dix   88-20172  Filed  6-2-88;  8:45  amj 
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International  Trade  Administration 

IC-559-802! 

Preliminary  Affirmative  Countervailing 
Duty  Determinations:  Antifrtction 
Bearings  {Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
Singapore 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

SUMMARY:  We  preliminarily  determine 
that  benefits  which  constitute  bounties 
or  grants  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Singapore  of  antifriction 
bearings  {other  than  tapered  roller 
bearings)  and  parts  thereof  ("bearings") 
as  described  in  Appendix  1  attached  to 
this  notice.  The  estimated  net  bounties 
or  grants  are  specified  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

We  are  directing  the  U.S.  Customs 
Serx'ice  to  suspend  liquidation  of  all 
entries  of  bearings  from  Singapore  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  and 
to  require  a  cash  deposit  or  bond  on 
entries  of  these  products  in  an  amount 
equal  to  the  appropriate  estimated  net 
bounties  or  grants  as  specified  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 


If  these  investigations  proceed 
normally,  we  will  make  final 
determinations  by  November  14, 1988. 
EFFECTIVE  DATE:  August  6,  1988, 
FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Linscott.  Eleanor  Shea,  or  Barbara 
Tillman,  Office  of  Countervailing 
Investigations.  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC.  20230:  telephone:  (202) 
377-8330.  377-0184.  or  3"7-2438. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determinations 

Based  on  our  investigations,  we 
preliminarily  determine  that  there  is 
reason  to  believe  or  suspect  that 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  section  303 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act),  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Singapore  of  bearings.  For  purpose  of 
these  investigations,  the  following 
programs  are  preliminarily  found  to 
confer  bounties  or  grants: 

•  Monetary  Authority  of  Singapore 
Rediscount  Facility. 

•  Production  of  Export  under  Part  VI  of 
the  Economic  Expansion  Incentives 
Act. 

The  estimated  net  bounties  or  grants  are 
specified  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  pubhcation  of  the  Notice  of 
Initiation  in  the  Federal  Register  (53  FR 
15084.  April  27. 1988).  the  following 
events  have  occurred.  On  May  5. 1988, 
we  presented  a  questionnaire  lo  the 
Government  of  Singapore  in 
Washington.  DC.  concerning  petitioner's 
allegations.  On  July  \Z  1988.  we 
received  responses  from  the 
Government  of  Singapore.  !^MB 
Singapore  Limited  (NMB  Singapore)  and 
Pelmec  Industries  (Pte)  Limited  (Pelmec 
Singapore),  which  are  producers  of 
bearings,  and  from  Minebea  Company 
Limited  Singapore  Branch  (Minebea 
Singapore  Branch),  which  acts  as  a 
trading  company  for  NMB  Singapore 
and  Pelmec  Singapore.  Minebea 
Singapore  Branch  exports  to  the  United 
States  only  bearings  produced  by  NMB 
Singapore.  On  July  29. 1988,  we  issued  a 
supplemental /deficiency  questionnaire 
to  the  Government  of  Singapore  and  the 
respondent  companies  and  received 
responses  on  August  12  and  15. 1988. 

On  May  27, 1988,  the  petitioner  filed  a 
request  that  the  preliminary 
determinations  be  postponed  for  65 
days.  Pursuant  to  section  703fc)(1}lA)  of 
the  Act.  we  postponed  the  preliminary 


determinations  until  no  later  than 
August  29. 1988  (53  FR  21882.  )une  10, 

1988). 

Scope  of  Investigations 

For  a  complete  description  of  the 
products  subject  to  these  investigations, 
see  Appendix  I  attached  to  this  notice. 

Analysis  of  Programs 

In  our  notice  of  initiation  (53  FR  15084. 
April  27. 1968).  we  treated  the  products 
subject  to  investigation  as  one  "class  or 
kind  of  merchandise."  On  May  5, 1988. 
we  issued  a  questionnaire  requesting 
that  the  Government  of  Singapore 
identify  all  producers,  manufacturers. 
and  exporters  of  the  subject 
merchandise  in  Singapore  and  forward 
the  company  section  of  the 
questionnaire  to  each  company 
identified. 

Subsequent  lo  our  notice  of  initiation, 
we  received  numerous  comments  from 
petitioner,  respondents,  and  other 
interested  parties  in  the  countervailing 
duty  investigations  and  in  the 
concurrent  antidumping  investigations 
concerning  whether  the  subject 
merchandise  constitutes  one  or  more 
than  one  class  or  kind  of  merchandise. 
After  careful  consideration  of  all  views 
expressed,  and  based  on  our  discussions 
with  product  experts  at  U.S.  Customs 
Service  and  the  International  Trade 
Commission,  we  issued  a  decision 
memorandum  on  |uly  13. 1988.  staling 
that  the  subject  merchandise  constitutes 
five  separate  classes  or  kinds  or 
merchandise,  as  outlined  in  Appendix  ! 
attached  to  this  notice.  The  July  13. 19HH 
decision  memorandum  is  on  file  in  the 
Central  Records  Unit  (Room  B-099)  of 
the  Main  Commerce  Building. 

In  its  questionnaire  response  of  fuly 
12. 1988,  the  Government  of  Singapore 
identified  Minebea  Singapore  Branch, 
NMB  Singapore,  and  Pelmec  Singapore 
as  the  three  companies  accounting  for 
more  than  90  percent  of  exports  of  the 
subject  merchandise  to  the  United 
Stales.  On  that  same  date,  these  three 
companies  responded  that  they  produce 
and/or  export  to  the  United  States  only 
ball  beanngs  and  parts  thereof.  As  a 
result  of  our  July  13. 1988  decision  that 
the  subject  merchandise  constitutes  five 
separate  classes  or  kinds  of 
merchandise,  the  exports  of  the 
respondent  companies  are  included  in 
only  one  class  or  kind  of  merchandise 
subject  to  these  investigations. 
However,  import  statistics  collected  by 
the  Department  indicate  that  Singapore 
exports  products  under  basket  TSL'SA 
categories  that  may  include  bearings  in 
the  four  class  or  kind  categories  other 
than  ball  bearings  and  parts  thereof.  For 
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this  reason,  our  preUmmary 
determinations  apply  to  all  classes  or 
kinds  of  merchandise  listed  in  Appendix 
i.  If  we  verify  ttiat.  in  fact,  producers 
and  exporters  in  Singapore  produce 
and/or  export  only  ball  bearings  and 
parts  thereof,  any  potential 
counter\'ailing  duty  order  will  be  issued 
only  with  respect  to  ball  bearings  and 
parts  thereof  and  not  to  the  remaining 
classes  or  kinds  of  merchandise. 

Dused  on  our  |uly  13  decision  that  the 
subject  merchandise  constitutes  five 
separate  classes  or  kinds,  we  requested 
on  August  B,  1988.  that  the  Government 
of  Singapore  identify  producers  and 
exporters  of  bearings  constituting 
classes  or  kinds  of  merchandise  other 
than  ball  bearings  and  parts  thereof  and 
forward  the  company  section  of  the 
questionnaire  to  those  identiHed.  In  the 
supplemental  response  of  August  12. 
1988.  the  Government  of  Singapore 
identified  Sundslrand  Pacific  as  an 
additional  producer  and  exporter  of  the 
subject  merchandise,  but  did  not  specify 
the  dais  or  kind  category  under  which 
its  exports  to  the  United  States  are 
classified.  In  a  letter  dated  August  26. 
1988.  the  Government  of  Singapore 
stated  that  tt  is  attempting  to  classify 
the  products  that  Sundstrand  Pacific 
exports  to  the  United  States  but  has 
been  unable  to  do  so  to  date.  The 
Government  of  Singapore  has  not 
identified  any  additional  companies 
other  than  Sundstrand  Pacific  as  a 
producer  ano/or  exporter  of  the 
merchandise  subject  to  these 
investigations.  Because  Sundstrand 
Pacific  has  not  responded  to  our 
questiunnaires.  we  have  insufficient 
information  concerning  the  products  it 
produces  and  exports  or  the  extent  of  its 
participation,  if  any.  in  the  programs 
under  investigation.  Therefore,  as  best 
mformation  available,  we  are  applying 
the  highest  net  bounty  or  grant  rate  thai 
we  have  calculated  in  past 
countervailing  duty  proceedings  against 
Singapore  to  Sundstrand  Pacific's 
exports  of  bearings  to  the  United  Slates. 
This  rate  is  4.95  percent  ad  valorem  as 
set  forth  in  the  Notice  of  Final  Results  of 
Coantervai/ing  Duty  Administrvtive 
Review:  Certain  Refrigeration 
Compressors  from  the  Republic  of 
Singapore  (53  FR  25647.  July  8, 1988). 

For  purposes  of  these  preliminary 
dp'erminalions.  the  period  for  which  we 
are  measuring  bounties  or  grants  ("the 
review  period")  is  October  1. 1986.  to 
September  30.  1987.  which  corresponds 
to  the  fiscal  year  of  all  respondent 
companies. 

Consistent  with  our  practice  in 
preliminary  determinations,  when  a 
response  to  an  allegation  denies  the 


existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  All  such  responses, 
however,  are  subject  to  verification.  If 
the  response  cannot  be  supported  at 
verification,  and  the  program  is 
otherwise  counlervailable.  the  program 
will  be  considered  a  bounty  or  grant  in 
the  final  determination.  Based  upon  our 
analysis  of  the  petition  and  the 
responses  to  our  questionnaires,  we 
preliminarily  determine  the  following: 

I.  Programs  Preliminarily  Determined  To 
Confer  Bounties  Or  Grants 

We  prelimmanly  determine  that 
bounties  or  grants  are  being  provided  lo 
manufacturers,  producers,  or  exporters 
in  Singapore  of  bearings  under  the 

following  programs: 

A.  Monetary  Authority  of  Singapore 
(MAS)  Rediscount  Facility 

Under  the  MAS  Rediscounling 
Scheme,  the  MAS  rediscounts  pre- 
exempt  and  export  bills  of  exchange. 
According  lo  the  responses,  a  qualifying 
exporter  applieshfor  financing  from  an 
approved  bank,  which  then  discounts 
the  exporter's  bills  at  an  MAS- 
established  rediscount  rale  plus  a 
maximum  spread  of  1.5  percent.  The 
bank  subsequently  rediscounts  the  bills 
at  the  MAS  rediscount  rate.  The  usual 
period  for  financing  under  this  program 
is  three  months. 

Because  this  program  is  available  only 
to  exporters,  we  preliminarily  determine 
that  it  is  counter\-aiIable  to  the  extent 
that  it  is  offered  at  preferential  rates. 

To  determine  whether  financing  under 
this  program  was  made  at  preferential 
rates,  we  compared  the  interest  rales 
charged  on  these  loans  to  our  short-term 
benchmark.  For  our  benchmark,  we  are 
using  the  three-month  rate  on 
commercial  bills  in  Singapore,  a? 
pubbshed  in  the  "MAS  Statistical 
Bulletin."  for  the  same  period.  This  is 
the  rate  that  we  applied  in  the  Final 
Negative  Countervailing  Duty 
Determinations:  Certain  Textile  Mill 
Products  and  Apparel  from  Singapore 
(50  FR  9840,  May  6. 1985)  [Textiles),  the 
last  investigation  in  which  this  program 
was  used.  As  in  Textiles,  we  have 
added  0.5  percent  to  this  rate  to  reflect 
bank  commissions  in  Singapore.  Based 
on  this  comparison,  the  rates  on  MAS 
financing  through  its  rediscounting 
facihty  are  below  the  benchmark; 
therefore,  we  preliminarily  determine 
(his  program  to  be  countervailable. 


To  calculate  the  benefit  arising  from 
this  program,  we  followed  our  short- 
term  loan  methodology,  which  has  been 
applied  consistently  in  our  past 
determinations  and  which  is  described 
in  more  detail  in  the  Subsidies  Appendix 
attached  to  the  notice  of  Cold-Rolled 
Carbon  Steel  Flat-Rolled  Products  from 
Argentina:  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countenailing  Duty  Order  {49  FR  18006. 
April  26. 19S4). 

All  three  respondent  companies    • 
participated  in  this  program  during  the 
review  period.  According  to  the 
responses,  individual  discount 
transactions  cannot  be  tied  to  exports  of 
specific  products  to  specific  markets.  To 
calculate  the  total  benefit  for  NMB 
Singapore  and  Pelmec  Singapore,  we 
compared  the  amount  of  interest 
actually  paid  during  the  review  period  to 
the  amount  the  companies  would  have 
paid  at  the  benchmark  rate.  We 
calculated  the  value  of  the  benefit 
attributable  to  Minebea  Singapore 
Branch,  a  trading  company,  by  first 
calculating  the  proportion  of  its  sales  to 
the  United  States  of  bearings  produced 
by  NMB  Singapore  to  its  total  export 
sales  (Pelmec  Singapore  does  not  trade 
to  the  United  States  through  Minebea 
Singapore  Branch).  We  then  multiplied 
this  proportion  by  the  total  benefit  to 
Minebea  Singapore  Branch,  measured 
by  the  difference  between  the  amount  of 
Interest  actually  paid  by  the  company 
during  the  review  period  and  the  amount 
it  would  have  paid  at  the  benchmark 
rate,  and  added  this  amount  to  the 
benefit  calculated  for  NMB  Singapore 
and  Pelmec  Singapore.  Finally,  we 
divided  this  total  benefit  by  the  total 
export  sales  of  NMB  Singapore  and 
Pelmec  Singapore  and  the  mark-up 
attributable  to  Minebea  Singapore 
Branch's  U.S.  sales  of  llie  subject 
merchandise  produced  by  N'MB 
Singapore  during  the  review  period.  The 
estimated  net  bounty  or  grant  under  this 
program  is  0  02  percent  ad  valorem. 

B.  Production  for  Export  Under  Part  VI 
of  the  Economic  Expansion  Incentives 
Act  (EEIA) 

Under  Part  VI  of  the  EEIA.  90  percent 
of  a  qualifying  company's  incremental 
export  profit  above  a  predetermined 
export  base  is  exempt  from  corporate 
income  tax.  According  to  the  responses, 
the  export  base  is  calculated  by  taking 
the  average  of  the  export  profit  levels  in 
the  three  years  preceding  the 
application.  The  export  base  profit  and 
ten  percent  of  any  incremental  export 
profit  are  taxed  at  the  normal  corporate 
tax  rate  of  33  percent.  If  there  is  no 
export  profit  above  the  export  base,  no 
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exomption  is  permitted.  According  to  the 
responses,  the  exemption  cannot  be 
carried  forward  or  back. 

An  exporhng  company  qualifies  for 
the  exemption  if  its  export  sales  of  a 
product  are  100.000  Singapore  dollars  or 
more,  and  at  least  20  percent  of  the 
value  of  its  total  sales  of  the  product. 

Because  eligibility  for  this  program  is 
contingent  upon  export  performance,  we 
preliminaiily  determine  (hat  it  is 
counteravailable.  According  to  the 
responses,  only  NMB  Singapore  claimed 
an  exemption  under  this  program  in  the 
tax  return  filed  during  the  review  period. 
Because  all  products  exported  by  NMB 
Singapore  have  been  approved  under 
this  program,  the  company  docs  not 
segregate  exempted  profits  by  product 
or  market.  Therefore,  we  calculated  (he 
benen(  under  this  program  by  dividing 
the  total  value  of  NMB  Singapore's  tax 
savings  associated  with  the  exemption 
by  the  total  value  of  NMB  Singapore's 
and  Pelmec  Singapore's  exports  of  all 
products  to  all  markets  and  the  mark-up 
on  Minebera  Singapore  Branch's  U.S. 
sales  attributable  to  products  produced 
by  NMB  Singapore  during  the  re\iew 
period.  The  estimated  net  bounty  or 
grant  under  this  program  is  1.99  percent 
ad  valorem. 

II.  Programs  Preliminarily  Determined 
Not  To  Confer  Bounties  or  Grants 

We  prelmunarily  determine  that 
bounties  or  grants  are  not  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Singapore  of  bearings 
under  the  following  programs: 

A.  The  Pioneer  Industries  Program 
Under  Part  II  of  the  EEIA 

Under  Part  11  of  the  EEIA.  profits  that 
arise  from  projects  approved  as 
"Pioneer"  activities  are  exempt  from  the 
corporate  income  tax  of  33  percent. 
According  to  the  responses,  the 
Economic  Development  Board  (EDB). 
which  administers  the  program, 
approves  applications  only  if  Ihey  meet 
both  of  the  following  criteria: 

(a)  The  project  introduces  technology, 
know-how  or  skills  that  are 
substantially  more  advanced  than  that 
of  the  average  level  prevailing  in  the 
industry;  and 

|b)  There  are  no  companies  in 
Singapore  performing  a  similar  activity 
without  being  awarded  pioneer  status: 

Additionally,  proposed  projects  must 
meet  one  or  more  of  the  following 
criteria: 

(cVThe  gross  value-added  per  worker 
of  the  project  is  substantially  higher 
than  the  relevant  industry's  gross  value- 
added  per  worker:  or 


(dl  The  project  supplies  important 
parts  and  components  to  other 
industries;  or 

(el  The  project  generates  substantial 
economic  benefits  (as  measured  by  the 
level  of  fixed  asset  investments). 

According  to  the  responses.  NMB 
Singapore  enjoyed  pioneer  status  from 
1973  through  1978,  a(  which  time  all  of 
its  pioneer  benefits  expired.  Pelmec 
Singapore  was  granted  pioneer  status 
for  the  period  July  15,  1980  through  |uly 
14. 1990.  In  its  responses,  the 
Government  of  Singapore  specified  how 
Pelmec  Singapore's  application  met  the 
eligibility  criteria  for  pioneer  status.  The 
government  also  provided  industry 
breakdowns  of  approvals  and  rejections 
for  each  year  from  1978  through  1982.  a 
window  period  that  spans  the  tivo  years 
prior  to  Pelmec  Singapore's  approval  in 
1980  and  the  following  two  years.  During 
this  period,  the  EDB  approved 
applications  covering  a  broad  range  of 
industries,  including  food,  beverages. 
and  tobacco:  textiles,  footwear,  and 
leath^'wood  and  cork  products:  paper 
and  paper  products;  chemicals: 
petroleum  and  petroleum  products: 
nibber\)lastics;  pottery  and 
dinnerw^re;  basic  metals;  fabricated 
metal  prmucts;  non-electrical 
machinery;  electrical  machinery; 
electronic  products  and  components; 
transport  equipment;  precision, 
photographic,  and  optical  equipment: 
and  other  manufactunng. 

Based  on  the  informabon  provided  in 
the  responses,  there  is  no  indication  that 
the  program  has  been  administered  in 
such  a  way  as  to  grant  special  benefits 
to  certain  industries  and  not  (o  olhers. 
Therefore.  we  preliminarily  determine 
that  benefits  under  this  program  arc  nut 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  within  the  meaning  of  the 
Act.  During  verification,  however,  we 
will  examine  thoroughly  how 
administrative  discretion  is  exercised  in 
the  application  and  approval  process. 

B.  Section  16  of  the  Income  Tax  Act 

(ITAl 

The  EDB  administers  section  16  of  the 
ITA.  which  providrs  for  an  annual 
allowance  of  three  percent  plus  an 
additional  25  percent  for  the 
depreciation  of  industrial  buildings.  In 
the  Final  Negative  Counter\'oiling  Duty 
Determination:  Carbon  Stefl  Wire  Rod 
from  Singapore  (53  FR  16304,  May  6. 
1988)  [Wire  Rod]  issued  approximately 
two  weeks  after  the  initiation  of  the 
present  investigation,  we  determined 
that  this  prograiii  is  not  countervailable 
because  these  allowances  are  the 
standard  depreciation  allowances 
permitted  in  Singapore.  Since  that 


determination,  we  have  received  no  new 
facts  or  information  on  changed 
circumstances  with  respect  lo  this 
program  Therefore,  we  continue  lo 
consider  this  program  lo  be  not 
countervailable. 

C.  Section  WA  of  the  ITA 

Section  19A  of  the  ITA  allows  a 
company  to  depreciate  all  capital 
expenditures,  with  the  exception  of 
automobiles  and  robotics,  over  a  three- 
year  period.  In  Wire  Rod,  we 
determined  that  this  provision  is  not 
countervailable  because  it  is  available 
to  all  enterprises  in  Singapore.  Since 
that  delemiination.  we  have  received  no 
new  facts  or  information  on  changed 
circumstances  with  respect  lo  this 
program.  Therefore,  we  continue  to 
consider  this  program  to  be  not 
counlerx-ailable. 

III.  Programs  Preliminarily  Determined 
Not  To  Be  L'*ed 

We  preliminarily  determine  that  the 
following  programs  were  not  used  by 
manufacturers,  producers,  or  exporters 
in  Singapore  of  bearings  during  the 
review  period: 

A.  Ta.\  Incentives  Under  the  EEIA 

The  EEIA  offers  tax  incentives  under 
the  following  provisions; 

•  Part  IV:  Expansion  of  Established 
Enterprises 

•  Part  VII:  Intematinnal  Trade 
Incentives 

•  Part  VIU:  Foreign  Loans  for  Productive 
Equipment 

•  Part  IX:  Royalties.  Fees  and 
Development  Contributions 

•  Part  X:  Research  and  Develcpment 
Incentives 

•  Part  Xi:  Warehousing  and  Ser\'icing 
Incentives 

Accocding  to  the  responses,  none  of 
the  respondent  companies  claimed 
benefits  under  these  programs  on  the 
lax  returns  filed  during  the  rtview 
period.  Part  II.  Pioneer  Industi  ies.  and 
Part  VI.  Production  for  Export,  arc 
discussed  in  sections  II. A.  and  l.B  of 
this  notice. 

B.  Double  Deduction  of  Export 
Promotion  Expens^  Under  the  !TA 

Sections  14B  arid  HC  of  (he  fl  A 
pro\  ide  a  double  deduction  for  (a) 
approved  overseas  and  domestic  market 
trade  fair  expenses,  |b|  overseas  trade 
office  main(enancc,  (c)  approved 
publications  and  advertising,  and  (d) 
foreign  market  development  and  trade 
missions.  According  to  the  responses, 
none  of  the  respondent  companies 
claimed  benefits  under  these  programs 
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on  the  tdx  returns  filed  during  the 
review  period. 

C.  Rffsearch  and  Development  (R&D} 

Incentives 

Section  14E  of  the  ITA  offers  a  double 
deduction  for  R&D  expenses  incurred  by 
qualifying  firms,  and  section  19B  of  the 
iTA  permits  a  tax  allowance  for  the 
writing  down  of  R&D  expenditures 
relating  to  know-how  and  patent  rights 
According  to  the  responses,  none  of  the 
respondent  companies  claimed  benefits 
under  these  programs  on  the  tax  returns 
filed  during  the  review  period. 

D  OthfT  EDB  Programs 

The  EDB  administers  three  programs 
available  for  approved  company 
activities.  The  Capital  Assistance 
Scheme  provides  long-term,  fixed-rate 
loans  and  loan  suarantees  to  companies 
investmg  m  new  production  activities. 
The  Produrtmn  Development  Assistance 
Scheme  supplies  matching  grants  for 
technical  improvements  in  products  or 
processess  to  compdnies  with  at  least  30 
percent  Singaporean  ownership.  The 
Initiatives  m  New  Technology  Program 
provides  grants  to  cover  employee 
trainmg  and  manpower  development 
costs  in  fields  of  new  technology. 
According  to  the  responses,  none  of  the 
respondent  companies  have  participated 
in  these  programs. 

£.  Research  and  Development 
Assistance  Scheme  {RDAS) 

Government  funding  is  available  for 
R&D  projects  under  the  RDAS. 
administered  by  the  Singapore  Science 
Council  The  purpose  of  the  program  is 
to  encourage  R&D.  Both  public 
institutions  and  private  companies  are 
eligible  to  apply.  According  to  the 
responses,  none  of  the  respondent 
companies  has  participated  m  this 
program. 

Verification 

In  accordance  with  section  776{a)  of 
the  Act.  we  will  verify  the  information 
used  in  making  our  final  determinations. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  all  five  classes  or  kinds 
of  bearings  from  Singapore  (as 
described  in  Appendix  I)  which  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  and  to  require  a  cash  depo.sit  or 
tiond  for  each  such  entry  of  this 
merchandise  in  the  amounts  indicated 
below: 


Manutaclurers/produotrs/axporiars 

Estonwloa 
net  bounty 
or  granl 
<perceoO 

ioi 

This  suspension  will  remain  in  effect 

until  further  notice. 

rrC  Notification 

Since  Singapore  is  not  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)  of  the  Act. 
section  303  of  the  Act  applies  to  these 
investigation.  However.  Singapore  is  a 
signatory  to  the  General  Agreement  on 
Tariffs  and  Trade,  and  certain  products 
included  in  the  scope  of  these 
investigations  [i.e..  those  classified 
under  items  68M010.  5B1.1030.  6813900, 
and  692.3295  of  the  Tariff  Schedules  of 
the  United  States  Annotated)  are 
nondutiable.  Therefore,  in  accordance 
with  section  303(a)(2).  the  U.S. 
International  Trade  Commission  (ITC)  is 
required  to  determine  whether  imports 
of  these  nondutiable  products  from 
Singapore  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry.  If  our 
final  determinations  are  affirmative,  the 
ITC  will  make  its  final  determinations 
within  120  days  after  the  Department 
makes  its  preliminary  affirmative 
determinations,  or  45  days  after  the 
Department  makes  its  final 
determinations,  whichever  Is  later. 

In  accordance  with  section  703(f)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
access  to  alt  privileged  and  business 
proprietary  Information  in  our  files, 
provided  the  ffC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protection  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

Public  Comment 

In  accordance  with  19  CFR  355  35.  we 
will  hold  a  public  hearing,  if  requested, 
to  afford  interested  parties  an 
opportunity  to  comment  on  these 
preliminary  determinations.  Individuals 
who  wish  to  participate  in  the  hearmg 
must  submit  a  request  within  ten  days  of 
the  publication  of  this  notice  in  the 
Federal  Register  to  the  Assistant 
Secretary  for  Import  Administration. 
US.  Department  of  Commerce,  Room^ 
099. 14th  Street  and  Constitution  Ave|iu6 
NW .  Washington.  DC  20230. 


Requests  (should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number  (2)  the  number  of  participants: 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed. In 
addition,  ten  copies  of  the  business 
proprietary  version  and  seven  copies  of 
the  nonproprietary  version  of  the  pre- 
heannft  briefs  must  be  submitted  to  the 
Assistant  Secretary  at  least  seven  days 
prior  to  the  scheduled  date  of  the  public 
hearing.  Oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs. 
Written  views  should  be  submitted  in 
accordance  with  19  CFR  3f)5.33(d)  and 
355.34.  and  will  be  considered  if 
received  not  less  than  30  days  before  the 
final  determinations  are  due  or.  if  a 
hearing  is  held,  within  ten  days  after  the 
hearing  transcript  is  available. 

These  determinations  are  published 
pursuant  to  section  703(0  of  the  Act  (19 
U.S.C.  1671b(f))- 
|an  W.  Mares. 

As-iistont  Secrelory  for  Impftrt 
Administration 
August  29. 19B8. 

Appendix  1 

Scope  of  These  Int'esdgutions 

The  products  cowered  by  these 
investigations,  certain  bearings  (other 
than  tapered  roller  bearings),  mounted 
or  unmounted,  and  parts  thereof 
constitute  the  following  separate 
"classes  or  kinds"  of  merchandise  as 
outlined  below. 

(1 )  Ball  Bearings.  Mounted  or 
Unmounted,  and  Paris  Thereof:  These 
products  include  all  antifriction  bearings 
which  employ  balls  as  the  rolling 
element.  Imports  of  these  products  are 
classified  under  the  following 
categories:  antifriction  balls  [Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSAl  items  680.3025  and 
680.3030):  ball  bearings  with  integral 
shafts  (TSUSA  item  680.3300):  ball 
bearings  (including  radial  ball  bearing^) 
and  parts  thereof  (TSUSA  items 
680.3704.  680.3708.  680.3712.  680.3717. 
680.3718,  680.3722,  680.3727,  and 
680.3728):  ball  bearing  type  pillow 
blocks  and  parts  thereof  (TSUSA  items 
681.0410  and  881.0430);  ball  bearing  type 
flange,  take-up.  cartridge,  and  hanger 
units,  and  parts  thereof  (TSUSA  items 
661  1010  and  681.1030);  and  other 
bearings  (except  tapered  roller  bearings) 
and  parts  thereof  (TSUSA  680  3960). 
Wheel  hub  units  which  employ  baits  as 
the  rolling  element  entering  under 
TSUSA  Item  692.3295  are  subject  to 
investigation:  all  other  products  entering 
under  this  TSUSA  item  are  not  subject 
to  investigation.  Finished  but  unground 
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or  semiground  balls  are  not  included  in 
the  scope  of  this  investigation. 

Imports  of  these  products  are  also 
classified  under  the  following 
Marmonized  System  (HS)  subheadings: 
ft482,10.10.  8482.10.50.  &482.BO.00, 
8482.91.00,  848^99-10.  8482.99.70. 
848320.40.  8463.20.80.  8483.30.40. 
B483.30.a0.  8483.90.20.  8483.90.30. 
8483.90.70.  8708.50.50.  6708.60.50. 
8708.99.50. 

(2)  Spherical  Roller  Bearings. 
Mounted  or  Unmounted,  and  Parts 
Thereof:  These  products  include  all 
antifriction  bearings  which  employ 
spherical  rollers  as  the  rolling  element. 
Imports  of  these  products  are  classified 
under  the  following  categories: 
antifriction  rollers  (TSUSA  item 
680.3040);  spherical  roller  bearings  and 
parts  thereof  (TSUSA  items  680.3952  and 
B60.3956):  roller  bearing  type  pillow 
blocks  and  parts  thereof  (TSUSA  items 
681.0410)  and  881.0430);  roller  bearing 
type  flange,  take-up.  cartridge,  and 
hanger  units,  and  parts  thereof  (TSUSA 
items  681.1010  and  681.1030):  and  other 
roller  bearings  (except  tapered  roller 
bearings)  and  parts  thereof  {TSUSA 
item  68a3960).  Wheel  hub  units  which 
employ  spherical  rollers  as  the  rolling 
element  entering  under  TSUSA  item 
692.3295  are  subject  to  investigation;  all 
other  products  entering  under  this 
TSUSA  item  are  not  subject  to 
investigation. 

Imports  of  the.se  products  are  also 
classified  under  the  following  HS 
subheadings:  6482.30.00,  8482.80  00. 
8482.91,00.  8482.99.50.  8482.99.70. 
8463  20.40.  8483.20.60.  8483.30.40, 
8483  30.80,  8483.90.20.  8483.9030. 
848:^.90  70,  8708.50.50.  8708.60.50. 
8708.99.50. 

(3)  Cylindrical  Roller  Bearings. 
Mounted  or  Unmounted,  and  Parts 
Thereof:  These  products  include  all 
antifriction  bearings  which  employ 
cylindrical  rollers  as  the  rolling  element. 
Imports  of  these  products  are  classified 
under  the  following  categories: 
antifriction  rolh^rs  (TSUSA  item 
ti80.3040);  roller  beanng  type  pillow 
blocks  and  parts  thereof  (TSUSA  items 
681 .0410  and  681 .0430):  roller  bearing 
type  fiange.  take-up,  cartridge,  and 
hanger  units,  and  parts  thereof  (TSUSA 
items  6811010  and  681.1030);  and  other 
roller  bearings  (except  tapered  roller 
beanngs)  and  parts  thereof  (TSUSA 
Item  680.3960).  Wheel  hub  units  which 
employ  cylindrical  rollers  as  the  rolling 
element  entering  under  TSUSA  item 
692.3295  are  subject  to  investigation:  all 
other  products  entering  under  this 
TSUSA  item  are  not  subject  to 
investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  HS 


subheadings:  8482.50.00.  8482.80.00. 
8482.91.00.  8482.99.70.  8483.20.40. 
8483.20.80.  8483.30.40,  8483.30.80. 
.-8483.90.20.  8483-90  30.  8483.90.70. 
8708.50.50.  8708.60.50.  8708.99.50. 

(4)  Needle  Roller  Bearings.  Mounted 
or  Unmounted,  and  Ports  Thereof:  These 
products  include  all  antifriction  bearings 
which  employ  needle  rollers  as  the 
rolling  element.  Imports  of  these 
products  are  classified  under  the 
following  categories:  antifriction  rollers 
(TSUSA  item  680.3040);  roller  bearing 
type  pillow  blocks  and  parts  thereof 
(TSUSA  items  681.0410  and  681.0430): 
roller  bearing  type  flange,  take-up, 
cartridge,  and  hanger  units,  and  parts 
thereof  (TSUSA  items  681.1010  and 
681.1030);  and  other  roller  bearings 
(except  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  item  680.3960). 
Wheel  hub  units  which  employ  needle 
rollers  as  the  rolling  element  entering 
under  TSUSA  item  692.3295  are  subject 
to  investigation;  all  other  products 
entering  under  this  TSUSA  item  are  not 
subject  to  investigation. 

Imports  of  these  products  arc  also 
classified  under  the  following  HS 
subheadings:  8482.40.00.  8482.80.00, 
8482.91.00.  8482.99.70,  8483.20.40, 
8483.20.60.  8483.30.40.  B483.30.80. 
8483.90.20.  8483.90.30.  8483.90.70, 
6708.50.50,  8708.60.50.  8708.99.50. 

(5)  Plain  Bearings.  Mounted  or 
Unmounted,  and  Parts  Thereof:  These 
products  include  all  plain  bearings 
which  do  not  employ  rolling  elements. 
Plain  bearings  entering  under  TSUSA 
items  681.3900  and  692.3295  are  subject 
lo  investigation;  other  products  entenng 
under  these  TSUSA  items  are  not 
subject  to  investigation- 
Imports  of  these  products  are  also 

classified  under  the  following  HS 
subheadings:  8483.30.40.  8483.30.80. 
8483.90.20,  8483.90.30.  8495.90.00. 
8708.99.50. 

These  investigations  cover  all  of  the 
subject  bearings  and  parts  thereof 
outlined  above  with  certain  limitations. 
With  regard  to  finished  parts  (inner 
race,  outer  race.  cage,  rollers,  balls, 
seals,  shields,  etc.),  all  such  parts  ore 
included  in  the  scope  of  these 
investigations.  For  unfinished  pans 
(inner  race,  outer  race,  rollers,  balls, 
etc.),  such  parts  are  included  //(I)  they 
have  been  heat  treated,  or  (2)  heat 
treatment  is  not  required  to  be 
performed  on  the  part.  Thus,  the  only 
unfinished  parts  that  are  not  covered  by 
these  investigations  are  those  where  the 
pari  will  be  subject  to  heat  treatment 
after  importation. 

[FRDoc  88-20161  Filed  9-2-«e;a;45  am]    ' 
BIUING  COOC  U10-OS-M 


IC-549-«02t 

Preliminary  Affirmative  Countervailing 
Duty  Determinations:  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
Thailand 

agency:  Import  Administration. 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

SUMMARY:  We  preliminarily  determine 
that  benefits  which  constitute  bounties 
or  grants  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Thailand  of  antifriction 
bearings  [other  than  tapered  roller 
bearings)  and  parts  thereof  ("bearings"] 
as  described  in  Appendix  t  attached  to 
this  notice.  The  estimated  net  bounties 
or  grants  are  specified  in  the 
"Suspension  of  Liquidation'  section  of 
this  notice. 

We  are  directing  the  U.S.  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  bearings  from  Thailand  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  and 
to  require  a  cash  deposit  or  bond  o 
entries  of  these  products  in  an  amount 
equal  to  the  appropriate  estimated  net 
bounties  or  grants  as  specified  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

If  these  investigations  proceed 
normally,  we  will  make  final 
determinations  by  November  It,  1988. 
EFFECTIVE  DATE:  September  6.  1958. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Linscott,  Eleanor  Shea,  or  B^bara 
Tillman.  Office  of  Counter\'ailing 
Investigations.  Import  Administration, 
International  Trade  Adminstration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW.. 
Washington,  DC  20230;  telephone:  (202) 
377-8330.  3"-0184,  or  377-2438. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determinal/ons 

Based  on  our  investigations,  we 
preliminary  determine  that  there  is 
reason  to  believe  or  suspect  that 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  section  303 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act),  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Thailand  of  bearings.  For  purposes  of 
these  investigations,  the  following 
programs  are  preliminarily  found  to 
confer  bounties  or  grants: 

"  ShortTerm  Loans  Provided  under 
the  Export  Packing  Credits  Program 
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•  Tax  Certificates  for  Exports 

•  Electricity  Discounts  for  Exporters 

•  Tax  and  Duty  Exemptions  under  the 
Invpstmenl  Promotion  Act 

The  estimated  net  bountif»s  or  grants 
ure  speciTied  in  the  "Suspension  of 
Liquidation"  section  of  this  notice 

Case  [fistory 

Since  puhhralion  of  the  Notice  of 
Initiation  m  the  Federal  Register  (53  PR 
15086.  April  27.  1986),  the  foHowing 
events  have  occurred.  On  Vfisy  5. 1388. 
we  presented  a  questionnaire  to  the 
Cdvprnmen'  of  Thailr.nd  tn  Washington, 
UC  concerning  petitioner's  ollegations. 
Un  July  12.  1988,  we  re  ■.eived  responses 
from  the  Government  of  Thailand.  NMB 
Thai  Limited  (NMB  Thai)  and  Pelmec 
Thai  Limited  (Pelmec  Thai).  On  August 
1.  1988.  petitioner  submitted  a  critical 
circumstances  allegation.  On  August  3. 
1988.  we  issued  a  supplemental/ 
deficiency  questionnaire  to  the 
government  and  the  respondent 
companies,  and  received  responses  on 
August  15.  1988.  On  August  8.  1988.  we 
sent  a  letter  to  the  Government  of 
Thailand  requesting  that  it  identify  any 
dddihonal  companies  that  export  the 
subject  merchandise  to  the  United 
Stales  and  indicate  what  classes  or 
kinds  of  merchandise  each  company 
produces  and/or  exports.  The 
GDvemment  of  Thailand  addressed  this 
rrque5t  in  its  response  of  August  15, 
1988. 

On  May  27. 1988.  the  petitioner  filed  a 
request  that  the  preliminary 
de'erminations  be  postponed  for  65 
(iays.  Pursuant  to  section  703(c)(1)(A)  of 
the  Act,  we  postponed  the  preliminary 
determinations  to  no  later  than  August 
29. 1988  (53  FR  21882.  June  la  1988}. 

Scope  of  Investigations 

For  a  complete  description  of  the 
products  subject  to  these  investigations, 
spp  Appendix  1  attached  to  this  notice. 

Analysis  of  Programs 

In  our  notice  of  initiation  (53  FR  15086, 
April  27. 1988).  we  treated  the  products 
subject  to  investigation  as  one  'class  or 
kind  of  merchandise  "  On  May  5. 1988. 
we  issued  a  questionnaire  requesting 
that  the  Government  of  Thailand 
identify  all  producers,  manufacturers. 
and  exporters  of  the  subject 
rr^erchandise  in  Thailand  and  forward 
tHf;  company  section  of  the 
(j  jesfinnnRire  to  each  company 
t'J>^ntified. 

Subsequent  to  our  notice  of  initiation. 
we  received  numerous  comments  from 
petitioner,  respondents  and  other 
interested  parnes  in  the  countervailing 
duty  investigations  and  in  the 
concurrent  antidumping  investigations 


concerning  whether  the  subject 
merchandise  constitutes  one  or  more 
than  one  class  or  kind  of  merchandise. 
After  careful  consideration  of  all  views 
expressed,  and  based  on  our  discussions 
with  product  experts  at  the  U.S. 
Customs  Service  and  the  International 
Trade  (iummissjon,  we  issued  a  decision 
memordndum  on  July  13.  1988,  stating 
that  the  subject  merchandise  constitutes 
five  separate  classes  or  kinds  of 
merchandise,  as  outlined  tn  Appendix  I 
attached  to  this  nobce.  The  July  13. 1968 
decision  memorandum  is  on  file  in  the 
Central  Records  Unit  (Room  B-099)  of 
the  Main  Commerce  Building. 

In  its  questionnaire  response  of  |uly 
15. 1968,  the  Government  of  Tliailand 
identified  NMB  Thai  and  Pelmec  Thai  as 
the  respondent  companies.  On  that  same 
date,  these  companies  responded  that 
yiey  produce  and  export  to  the  United 
States  on]>  hajl  bearings  and  parts 
thereof.  As  a  result  of  our  July  13,  1988 
decision  that  the  subject  merchandise 
constitutes  five  sepmrate  classes  or 
kinds  of  merchandise,  the  exports  of  the 
respondent  companies  are  included  in 
only  one  class  or  kind  of  merchandise 
subject  to  these  investigations. 
However,  import  statistics  collected  by 
the  Department  indicate  that  Thailand 
exports  products  under  basket  TSUSA 
categories  that  may  include  bearings  in 
the  four  class  or  kind  categories  other 
than  ball  bearings  and  parts  thereof.  For 
this  reason,  our  preliminary 
determinations  apply  to  ull  classes  or 
kind*  of  merchandise  listed  in  Appendix 
I.  If  we  venfy  that,  in  fact,  producers 
and  exporter*  in  Thailand  produce  and/ 
or  export  only  ball  bearings  and  parts 
thereof,  any  potential  countervaibng 
duty  order  will  be  issued  only  with 
respect  to  t>all  bearings  and  parts 
thereof  and  not  to  the  remaining  classes 
or  kinds  of  merchandise. 

Based  on  our  July  13  decision  that  the 
subject  merchandise  constitutes  five 
separate  classes  or  kinds,  we  requested 
on  August  a  1988.  that  the  Government 
of  Thailand  identify  producers  or 
exporters  of  bearings  constituting 
classes  or  kinds  of  merchandise  other 
than  ball  bearings  and  parts  thereof  and 
forward  the  company  section  of  the 
questionnau^  to  those  identified.  In  the 
supplemental  response  of  August  15. 
1988.  the  Government  of  Thailand  staled 
that  there  are  no  additional  producers  or 
exporters  of  the  subject  merchandise  in 
Thailand. 

For  purposes  of  these  preliminary 
determinations,  the  period  for  which  we 
are  measuring  bounties  or  grants  ("the 
review  period")  is  October  1. 1386  to 
September  30,  1987,  which  corresponds 
to  the  Rscal  year  of  the  respondent 
companies. 


Consistent  with  our  practice  in 
preliminary  determinettons.  when  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminar> 
determination.  All  such  responses, 
however,  are  subject  to  verification.  If 
the  response  cannot  be  supported  at 
verification,  and  the  program  is 
otherwise  countervailable.  the  program 
will  be  considered  a  bounty  or  grant  in 
the  final  determination.  Based  upon  our 
analysis  of  the  petition  and  the 
responses  to  our  questionnaires,  we 
preliminarily  determine  the  foHowing: 

1-  Programs  Preliminarilv  Determined  To 
Confer  Bounties  Or  Cirants 

We  preliminarily  determine  that 
bounties  or  grants  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Thailand  or  bearings  under  the 
foltoM-ing  programs: 

A.  Short-Term  Ixrans  Provided  Under 
the  Export  Packing  Credits  Program 

Export  packing  credits  are  short-lerm 
loans  which  are  provided  through  Thai 
commercial  banks.  According  lo  the 
responses,  these  loans  are  used  for 
either  pre- shipment  or  post-shipment 
financing  and  can  be  rediscounted  al  the 
Bank  of  Thailand  through  ita  export 
refinancing  facility. 

The  Bank  of  Thailand  charges  an 
interest  rate  of  five  percent  per  annum 
to  commercial  banki  on  repurchased 
packing  credits  issued  m  connection 
with  exports  of  goods  specified  in 
categories  one  and  two  of  the 
"Notification  of  the  Board  of  Investment 
No  40/2521,"  The  commercial  banks  are 
permitted  to  charge  exporters  no  more 
than  seven  percent  per  annum  for  the 
purchase  of  such  notes.  For  goods  other 
than  those  Listed  in  categories  one  and 
two.  such  as  bearings,  the  repurchase 
and  purchase  rates  are  four  percent  and 
seven  percent,  respectively.  Fjtport 
packing  credits  are  available  for  a 
maximum  period  of  160  days. 

Because  this  program  is  available  only 
to  exporters,  we  preliminarily  determine 
that  it  is  countervailable  to  the  extent 
that  it  is  offered  at  preferential  rates. 

To  determine  whether  financing  under 
this  program  was  made  at  preferential 
rates,  we  compared  the  interest  rales 
charges  to  exporters  during  the  review 
period  to  our  short-term  benchmark.  For 
our  benchmark,  we  are  using  the 
national  average  short-term  interest  rate 
on  commercial  debt  in  Thailand,  as 
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reported  in  the  responses  of  the 
Government  of  Thailand.  This  is  the  rate 
that  we  applied  in  the  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  Certain 
Steel  Wire  Nails  from  Thailand.  (52  FR 
36987.  36988.  October  2, 1987)  (Nails 
from  Thailand),  the  last  investigation  in 
which  this  program  was  used.  Based  on 
this  comparision,  the  rates  on  export 
packing  credits  are  below  the 
benchmark:  therefore,  we  preliminarily 
determine  this  program  to  be 
countervailable. 

To  calculate  the  benefit  arising  from 
this  program,  we  followed  our  short- 
term  loan  methodologv-  which  has  been 
applied  consistently  in  our  past 
determinations  and  which  is  described 
in  more  detail  in  the  Subsidies  Appendix 
attached  to  the  notice  of  Cold-Rolled 
Carbon  Steel  Flat-Rolled  Products  from 
Argentina:  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  (49  FR  18006. 
April  26. 1964).  We  compared  the 
amount  of  interest  actually  paid  during 
the  review  period  to  the  amount  the 
companies  would  have  paid  al  the 
benchmark  rale.  Both  Pelmec  Thai  and 
NMB  Thai  participated  in  this  program 
during  the  review  period.  According  to 
their  responses,  individual  discount 
transactions  cannot  be  tied  to  exports  of 
specific  products  to  specific  markets. 
Therefore,  we  calculated  the  estimated 
net  bounty  or  grant  by  dividing  total 
benefits  during  the  review  period  by 
total  export  sales  dunng  this  period.  The 
estimated  net  bounty  or  grant  under  this 
program  is  1.28  percent  ad  valorem. 

B.  Tax  Certificates  for  Exports 

The  Government  of  Thailand  issues  to 
exporters  tax  certiHcates  which  are 
freely  transferable  and  which  constitute 
a  rebate  of  indirect  taxes  and  import 
duties  on  inputs  used  to  produce 
exports.  This  rebate  program  is  provided 
for  in  the  'Tax  and  Duty  Compensation 
of  Exported  Goods  Produced  in  the 
Kingdom  Act'  (Tax  and  Duty  Act).  The 
rebate  rates  under  the  Tax  and  Duty  Act 
as^computed  on  the  basis  of  an  input/ 
oul^t  (I/O)  study  published  in  1980. 
based  on  1975  data,  and  updated  in  1985 
using  1980  data. 

Using  the  I/O  study,  the  Thai  Mini8tr>' 
of  Finance  computes  the  value  of  total 
inputs  (both  imports  and  local 
purchaiies)  at  ex-factory  prices.  It  also 
calculates  the  import  duties  and  indirect 
taxes  on  each  input.  The  Ministry  then 
calculates  two  rebate  rales.  The  "A" 
rale  includes  both  import  duties  and 
indirect  domestic  taxes.  The  "B"  rale 
includes  only  indirect  domestic  taxes 
The  "B"  rale  is  claimed  when  firms 
participate  in  Thailand's  citslnms  duly 


drawback  program  or  duty  exemption 
program  on  imported  raw  materials,  or 
when  firms  do  not  use  imported 
materials  in  their  production  process. 
The  "A"  or  "B"  rate,  as  appropriate,  is 
then  applied  to  the  FOB  value  of  the 
export  to  determine  the  amount  of 
rebate  that  will  be  provided. 

Under  the  Tax  and  Duty  Act.  the 
rebates  are  paid  lo  companies  through 
tax  certificates  which  can  be  used  to 
pay  other  tax  liabilities.  These  tax 
certificates  can  also  be  transferred  to 
other  companies  which  can  use  them  to 
pay  their  tax  liabilities. 

The  rebate  rates  in  effect  from 
December  1. 1981  to  February  4. 1986 
were  set  forth  in  the  "Notification  of  the 
Ministry  of  Finance  No.  Or.  1/2524." 
These  rates  were  based  on  the  I/O 
study  published  in  1980.  The  "A"  and 
"B"  rates  for  exports  of  bearings  based 
on  the  I/O  study  published  in  1980  were 
3.71  percent  and  1.96  percent. 
respectively.  New  rates  announced  on 
February  5. 1986  were  computed  using 
the  study  published  in  1965.  Since  1986. 
the  "A"  rate  has  been  7,19  percent  and 
the  "B  '  rate  has  been  0.59  percent  for 
exports  of  bearings.  According  to  the 
responses.  Pelmec  Thai  and  NMB  Thai 
claimed  and  received  tax  certificates  at 
only  the  "B"'  rate  during  the  review 
period. 

To  determine  whether  an  indirect  tax 
rebate  system  confers  a  bounty  or  grant, 
we  must  apply  the  following  analysis. 
First,  we  examine  whether  the  system  is 
intended  to  operate  as  a  rebate  of  both 
indirect  taxes  and  import  duties.  Next, 
we  analyze  whether  the  government 
property  ascertained  the  level  of  the 
rebate.  This  includes  a  review  of  the 
sample  used  in  the  study,  including  the 
documentation  and  the  accuracy  of  the 
infuiination  gathered  from  the  sample  on 
input  coefficients,  import  prices  and 
rates  of  duly  on  imported  inputs,  the 
ratio  of  imported  inputs  to  domestically 
produced  inputs  (when,  for  a  given 
imported  input,  there  is  also  domestic 
production  of  the  input),  and  the 
exchange  rates  used  to  convert  import 
prices  denominated  in  a  foreign 
currency  lo  the  local  currency.  Finally. 
we  review  whether  the  rebate  schedules 
are  revised  periodically  in  order  to 
determine  if  the  rebate  amount  reflects 
the  amount  of  duty  and  indirect  taxes 
paid. 

When  the  study  upon  which  the 
indirect  tax  and  import  duty  rebate 
system  is  based  meets  these  conditions. 
the  Department  will  consider  that  the 
system  does  not  confer  a  bounty  or 
grant  if  the  amount  rebated  for  duties 
and  indirect  taxes  on  physically 
incorporated  inputs  does  not  exceed  the 


fixed  amount  set  forth  in  the  rebate 
schedule  for  the  exported  product. 
When  the  system  rebates  duties  and 
indirect  taxes  on  both  physically 
incorporated  and  non-physically 
incorporated  inputs,  we  find  a  bounty  or 
grant  exists  to  the  extent  that  the  fixed 
rebate  exceeds  the  allowable  rebate  on 
physically  incorporated  inputs. 

In  the  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  Certain 
Apparel  from  Thailand  (50  FR  9818. 
9820.  March  12,  1985)  [Apparel  from 
Thailand),  we  examined  Thailand's 
rebate  system  under  the  Tax  and  Duty 
Act.  We  found  that  the  program  was 
intended  to  rebate  indirect  taxes  and 
import  duties  and  that  the  rebate  rates 
had  been  reasonably  calculated. 
However,  to  the  extent  Ihat  the  program 
rebates  indirect  taxes  and  import  duties 
on  non-physically  incorporated  inputs, 
we  found  that  the  remissions  are 
excessive.  Again,  in  Noils  from 
Thailand,  we  applied  our  lest  and 
reiterated  that  these  rebates  are 
counter\'ailable  only  to  the  extent  that 
the  remissions  are  excessive.  In  the 
present  investigations,  we  will  verify 
whether  rebates  under  this  program 
continue  to  reflect  the  incidence  of 
indirect  taxes  and  import  duties  on 
inputs. 

For  purposes  of  our  preliminary 
determinations,  to  determine  whether, 
and  the  extent  to  which,  the  tax 
certificates  confer  an  excessive 
remission  of  indirect  taxes,  we 
calculated  the  indirect  tax  incidence 
under  the  most  recent  I/O  tabic  on 
physically  incorporated  inputs  at  FOB 
prices.  Under  our  methodology,  this  is 
the  allowable  rebate  rale.  We  then 
compared  the  authorized  rebate  rate, 
which  is  based  on  both  physically  and 
non-physically  incorporated  Inputs,  lo 
the  allowable  rebate  rate  and  found  thai 
there  is  an  excessive  remission  of 
indirect  taxes  lo  exporters  of  bearings. 
The  difference  between  the  two  rebate 
rates  equals  the  net  overrebate.  On  this 
basis,  we  calculate  an  estimated  net 
bounty  or  grant  of  0.20  percent  ad 
valorem. 

C  Electricity  Discounts  for  Exporters 

The  Electndty  Generating  Authority 
of  Thailand  (EGAT).  the  Metropolitan" 
Electricity  Authority  (MEA).  and  the 
Provincial  Electricity  Authority  (PEA) 
provide  discounts  on  electricity  rates 
charged  to  producers  of  export  products. 
According  to  the  responses,  this 
program  provides  discounts  of  20 
percent  of  the  cost  of  electricity 
consumed  to  produce  exports. 
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Any  produGdr  that  consumes 
electricity  in  manufacturing  products 
ihdl  are  eligible  to  receive  tax 
certificates  for  exports  [see  section  I.B 
of  this  notice)  is  eligible  for  the 
electricity  discount.  Once  a  producer 
has  qualified  for  the  electricity  discount 
ijnd  has  completed  an  export 
transaction  involving  eligible  products, 
it  may  apply  to  the  electricity  authority 
from  which  it  receives  its  electrically 
bill.  The  MEA  or  PEA  then  calculates 
the  amount  of  the  rebate  and  credits  a 
deduction  on  a  subsequent  electricity 
bill. 

Because  these  discounts  are  available 
only  to  exporters,  we  preliminarily 
determine  that  they  are  countervailable. 
Only  NMB  Thai  participated  in  this 
program  during  the  review  period.  To 
calculate  the  bounty  or  grant,  we 
divided  the  total  amount  of  electricity 
discounts  received  by  NMB  Thai  during 
the  review  period  by  total  export  sales 
of  both  respondent  companies  during 
the  same  period.  The  estimated  net 
bounty  or  grant  is  0.25  percent  ad 
valorem. 

D.  Tax  and  Duty  Exemptions  Under  the 
Investment  Promotion  Act  (IPAf 

The  IPA  (B.E.  2520)  of  1977  provides 
incentives  for  mvestment  to  promote 
development  of  the  Thai  economy. 
Administered  by  the  Board  of 
Investment  (BOI),  the  IPA  authorizes  the 
exemption  of  import  duties  and  certain 
ttixes  with  respect  to  qualifying  protects. 
Section  28  provides  for  exemption  from 
payment  of  import  duties  and  business 
taxes  on  machmery.  Section  31  provides 
a  three-  to  eight-year  exemption  for 
pdvmenl  of  corporate  income  tax  on 
profit.s  derived  from  promoted  activities, 
as  well  as  deductions  From  net  profits 
fnr  losses  incurred  durmg  the  tax 
fxi'mption  permd.  Section  34  provides 
au  .idditional  deduction  from  taxable 
income  for  dividends  paid  on  the 
promoted  activity.  NMB  Thai  and 
Pfimec  Thai  claimed  exemptions  under 
sections  28.  S\  and  M  only  in  the  tax 
returns  filed  during  the  review  penod. 

.According  to  the  responses,  in 
determining  whether  to  authorize  an 
investment  promotion  certificate,  the 
BOI  examines  a  number  of  criteria  and 
ronditions  including  the  supply  and 
demand  cuiiditions  in  the  Thai  and 
overseas  markets.  For  companies  in 
"Production  or  Asserrbly  ot  Electronics" 
Mhc  induslnal  category  under  which 
h-.'anng  producers  quality  for  IPA 
i>enefits},  the  BOI  has  found  that  new 
projects  wdl  nut  be  viable  unless  they 
are  able  to  sell  overseas.  Accordingly, 
the  BOI  places  a  requirement  on 
I'ompanies  receiving  certificates  that 


iheu-  products  be  "largely  or  fully 
exported." 

Because  benefits  to  the  respondent 
companies  under  this  program  were 
contingent  upon  th«r  exoort 
performance,  we  preliminarily 
determine  that  sections  28,  31  and  34  of 
the  IPA  confer  bounties  or  grants  on  the 
respondent  companies  within  the 
meaning  of  the  countervailing  duty  law. 

Under  our  tax  methodology,  we 
calculated  the  difference  between  the 
amount  each  company  paid  in  income 
taxes  with  the  section  31  exemption 
during  the  review  period  and  the  amount 
each  would  have  paid  absent  the 
exemption.  We  next  calculated  the 
difference  between  the  amount  each 
company  paid  in  taxes  on  dividends 
under  section  34  during  the  review 
period  and  the  amount  each  would  have 
paid  absent  the  program.  Finally,  we 
added  these  tax  savings  to  the  total 
import  duty  exemptions  for  imported 
machinery  received  under  section  28  by 
each  company  during  the  review  period, 
and  divided  this  total  benefit  by  the 
companies*  total  export  sales  during  the 
review  period.  On  this  basis,  we 
calculated  an  estimated  net  bounty  or 
grant  of  16.10  percent  ud  vahrfm. 

II.  Programs  Pretiminarity  Detennined 
Not  To  Be  Used 

We  preliminarily  determine  that  the 
following  programs  were  not  used  by 
manufacturers,  producers,  or  exporters 
in  Thailand  of  bearings  during  the 
review  period: 
A.  Rediscount  of  Industrial  Bills 
The  Bank  of  Thailand  authorizes 
rediscounts  for  short-term  promissory 
notes  ansing  from  industrial  activity. 
The  Bank  of  Thailand's  "Regulations 
Ck)veming  the  Rediscount  of  Promissory 
Notes  Arising  from  Industrial 
Undertakings"  permit  commercial  banks 
to  rediscount  short-term  promissory 
notes  for  Industrial  purchases. 
Commercial  banks  may  charge  their 
industrial  customers  a  maximum  of  7 
percent  per  annum,  while  the  rate 
charged  to  commercial  banks  by  the 
Bank  of  Thailand  for  these  notes  is  5 
percent  per  annum.  According  to  the 
responses,  neither  of  the  respondent 
companies  participated  in  this  program 
during  the  review  period. 

B.  Internatinnol  Trade  Promotion  Fund 

This  fund  is  used  to  finance  export 
promotion  activities  such  as  marketing 
research  and  trade  fairs.  According  to 
the  responses,  neither  of  the  respondent 
companies  applied  for  or  received 
benefits  under  this  program  during  the 
re\'iew  period. 


C.  Export  Prvcessing  Zones 

Under  The  Industrial  Estates 
Authority  of  Thailand  Act.  firms  located 
in  designated  export  processing  zones 
and  industrial  estates  receive  tax  and 
import  duly  exemptions  on:  (1) 
Machinery  used  for  factory  construction 
and  operation:  (2)  goods  imported  for 
use  in  the  production  of  exports;  {3) 
items  produced  for  export;  and  (4]  items 
imported  for  re-export.  According  to  the 
responses,  none  of  the  facilities  of 
respondent  companies  are  located  in 
export  processing  zones. 

D.  Reduced  Business  Taxes  far 
Producers  of  Intermediate  Goods  for 
Export  Industries 

Section  6  of  the  "Royal  Decree  Issued 
Under  the  Revenue  Code  on  Reduction 
and  Exemption  from  Revenue  Taxes" 
provides  that  business  taxes  imposed  on 
the  sale  of  goods  that  are  used  as  inputs 
into  finished  goods  may  be  reduced  to 
l.S  percent  fo:  fuushed  gtxids  sold  in  the 
domestic  markt.'i  and  0.1  percent  for 
finished  goods  that  are  exported  from 
Thailand.  According  to  the  responses. 
neither  of  the  respondent  companies 
claimed  or  received  beneftis  under  this 
program  during  the  review  period. 

E.  Tax  Exemptions  for  Goodwill  and 
Royalty  Payments  under  the  IPA 

Section  33  of  the  IPA  provides  a  five- 
year  tax  exemption  for  goodwill  and 
royalty  payments.  According  to  the 
responses,  neither  of  the  respondent 
companies  claimed  benefits  under  the 
program  on  the  tax  return  filed  during 
the  review  period. 

F.  Double  Deduction  of  Foreign 
Marketing  Expenses  and  Foreign  Taxes 
under  the  IPA 

Section  36  of  the  IPA  provides 
deductions  from  taxable  income  for 
foreign  marketing  expenses  and  foreign 
taxes.  According  to  the  responses. 
neither  of  the  respondent  companies 
claimed  benefits  under  this  program  on 
the  tax  return  filed  during  the  review 
period. 

Critical  Circumstances 

Petitioner  alleges  that  "critical 
circumstances"  exist  within  the  meaning 
of  section  703(eH  1 1  of  the  Act,  with 
respect  to  imports  of  bearings  from 
Thailand-  In  determming  whether 
cntical  circumstances  exist,  we  must 
examine  whether  there  is  a  reasonable 
basis  to  believe  or  suspect  that:  1 1  The 
alleged  subsidy  is  inconsistent  with  the 
Agreement,  and  2)  there  have  been 
massive  imports  of  the  subject 
merchandise  over  a  relatively  short 
period. 
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In  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time,  we  consider  the 
following  factors:  1)  The  volume  and 
value  of  the  imports:  2)  seasonal  trends: 
and  3)  the  share  of  domestic 
consumption  accounted  for  by  the 
imports.  Petitioner's  allegation  that 
"critical  circumstances"  exist  in  these 
investigations  is  based  on  aggregated 
TSUSA  categories.  However,  all 
merchandise  imported  under  the 
categories  specified  by  petitioner  in  its 
allegation,  with  the  exception  of  TSUSA 
items  681.1010  and  681.1030,  is  dutiable, 
and  under  section  303  of  the  Act. 
dutiable  merchandise  is  not  subject  to  a 
critical  circumstances  allegation.  For  the 
nondutiable  TSUSA  categories  681.1010 
and  681.1030.  U.S.  import  statislics  show 
that  there  have  been  no  imports  from 
Thailand  for  1967  or  the  first  six  months 
of  1988. 

Furthermore,  there  has  not  been  a 
surge  in  imports  under  two  basket 
TSUSA  categories,  items  681.3900  and 
6B2.3295.  which  were  nut  included  in 
petitioner's  allegation  but  which  are 
nondutiable.  No  imports  from  Thailand 
have  entered  under  item  681.3900  since 
March  of  1987,  and  imports  from 
Thailand  under  item  692.3295  were 
tower  in  the  three  months  following  the 
filing  of  the  petition  than  in  the  three 
months  preceding  its  filing. 

Since  we  have  not  found  massive 
imports  over  a  relatively  short  period  of 
lime,  we  do  not  need  to  consider 
whether  the  alleged  subsidies  are 
inconsistent  with  the  Agreement. 
Therefore,  we  preliminarily  determine 
that  critical  circumstances  do  not  exist. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act.  we  will  verify  the  information 
used  in  making  our  final  determinations. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act  We  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  all  five  classes  or  kinds 
of  bearings  from  Thailand  (as  described 
in  Appendix  II  which  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  and  to  require  a  cash  deposit  or 
bond  for  each  such  entry  of  this 
merchandise  equal  to  17.83  percent  ad 
valorem.  This  suspension  will  remain  in 
effect  until  further  notice. 

rrC  Notificalion 

Since  Thailand  is  not  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)  of  the  Act, 
section  303  of  the  Act  applies  to  these 
investigations.  However.  Thailand  is  a 


signatory  to  the  General  Agreement  on 
Tariffs  and  Trade,  and  certain  products 
included  in  the  scope  of  these 
investigations  [i.e,  those  classified  under 
TSUSA  items  6811010.  681.1030. 
681.3900.  and  692  3295)  are  nondutiable. 
Therefore,  in  accordance  with  section 
303(aH2).  the  U.S.  International  Trade 
Commission  (ITC)  is  required  to 
determine  whether  imports  of  these 
nondutiable  products  from  Thailand 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  IF  our  final 
determinations  are  affirmative,  the  ITC 
will  make  its  final  determinations  within 
120  days  after  the  Department  makes  its 
preliminary  affirmative  determinations, 
or  45  days  after  the  Department  makes 
its  final  detenni nations,  whichever  is 
later. 

In  accordance  with  section  703(0  of 
the  Act,  we  will  notify  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files. 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

Public  Comment 

In  accordance  with  19  CFR  355.35.  we 
will  hold  a  public  hearing,  if  requested. 
to  afford  interested  parlies  an 
opportunity  to  comment  on  these 
preliminary  determinations.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  within  ten  days  of 
the  pubUcation  of  this  notice  in  the 
Federal  Register  fo  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  Room  B- 
099, 14th  Street  and  Constitution  Avenue 
NW,.  Washington.  DC  20230. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number  (2)  the  number  of  participants: 
(3)  the  reason  for  attending:  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  ten  copies  of  the  business 
proprietary  version  and  seven  copies  of 
the  nonproprietary  version  of  the  pre- 
hearing briefs  must  be  submitted  to  the 
Assistant  Secretary  seven  days  prior  to 
the  scheduled  date  of  the  public  hearing. 
Oral  presentations  will  be  limited  to 
issues  raised  in  the  briefs,  Written 
views  should  be  submitted  in 
accordance  with  19  CFR  355.33(d|  and 
355.34.  and  will  be  considered  if 
received  not  less  than  30  days  before  the 
final  determinations  are  due  or,  if  a 
hearing  is  held,  within  ten  days  after  the 
hearing  transcript  is  available. 


These  detprminations  are  published 
pursuant  to  section  703(0  of  the  Act  (19 
U,S.C.167lb(ri|. 
|ai)  W.  Meres. 

Assistant  Secretory  for  Import 
A  dm/nistralian. 
August  29. 19B8. 

Appendix  I 

Scope  of  These  Investigations 

TTie  products  covered  by  these 
investigations,  certain  bearings  (other 
than  tapered  roller  bearings),  mounted 
or  unmounted,  and  parts  thereof, 
constitute  the  following  separate 
"classes  or  kinds"  of  merchandise  as 
outlined  below. 

(1 )  Ball  Bearings.  Mounted  or 
Unmounted,  and  Parts  Thereof:  These 
products  include  all  antifriclion  bearings 
which  employ  balls  as  the  rolling 
element.  Imports  of  these  products  are 
classified  under  the  following 
categories:  antifriction  balls  [Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA]  items  680.3025  and 
680.3030);  ball  bearings  with  integral 
shafts  (TSUSA  item  680.3300);  ball 
bearings  (including  radial  ball  bearings) 
and  parts  thereof  (TSUSA  items 
68G.3704,  680.3708.  680.3712,  680.3717. 
680-3718.  680.3722,  680.3727.  and 
680.3728):  ball  bearing  type  pillow 
blocks  and  parts  thereof  (TSUSA  items 
681.0410  and  681,0430):  ball  bearing  type 
fiange.  take-up,  cartridge,  and  hanger 
units,  and  parts  thereof  (TSUSA  items 
681.1010  and  681.1030):  and  other 
bearings  (except  tapered  roller  beanngs) 
and  parts  thereof  (TSUSA  680.3960). 
Wheel  hub  units  which  employ  balls  as 
the  rolling  element  entering  under 
TSUSA  item  692.295  are  subject  to 
investigation:  all  other  products  entering 
under  this  TSUSA  item  are  not  subject 
to  investigation.  Finished  but  unground 
or  semiground  bells  are  not  included  in 
the  scope  of  this  investigation.    - 

Imports  of  these  products  are  also 
classified  under  the  following 
Harmonized  System  (HS)  subheadings: 
8482.10.10.  8482.10.50,  8482.80-00, 
6482.91.00.  8482.99,10.  8482.99.70. 
6483.20.40,  8483.20.80,  8483.30.40. 
8483.30.80.  8483.90.20.  8483.9030, 
8483.90.70.  8708.50,50.  8708.60.50. 
8708.99,50. 

(2)  Spherical  Roller  Bearings. 
Mounted  or  Unmounted,  and  Parts 
Thereof  These  products  include  all 
antifriction  bearings  which  employ 
spherical  rollers  as  the  rolling  element. 
Imports  of  these  products  are  classified 
under  the  following  categories: 
Antifriction  rollers  (TSUSA  item 
680.3040);  spherical  roller  bearings  and 
parts  thereof  (TSUSA  items  6803952  and 
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680.3956):  roller  bearing  type  pillow 
blocks  and  parts  thereof  (TSUSA  items 
681.0410  and  681.0430):  roller  bearing 
lype  flanse.  take-up.  cartridge,  itnd 
hanger  units,  and  parts  thereof  (TSUSA 
items  681.1010  and  681-10301;  and  other 
roller  bearings  (except  tapered  roller 
bearings)  and  parts  thereof  (TSL'SA 
itf^m  (i60  396(J|.  Wheel  hub  units  which 
L-n'.ploy  spherical  rollers  as  the  rolling 
element  enlenng  under  TSUSA  item 
692,3245  are  subject  to  investigation;  all 
other  products  entering  under  this 
TSUSA  item  are  not  subject  to 
investigation. 

Imports  of  these  products  are  ulso 
classified  under  the  following  HS 
SLihheadmgs  8482.30.CJ0.  8482  80.00. 
84H2.91.00.  84H2.99.50.  8482.99  70. 
8483  20.4(1  8483.20,80.  848.'t-30  40, 
8483  3t).80.  8483.90.20.  8483.90  30. 
8483,90.70.  8708,50.50.  8708.6<J  50, 
8706.99.50. 

( 3 1  Cylindricul  Roller  Bf^unm^s. 
Mounted  or  Unmounted,  and  Parts 
Thereof:  These  products  include  all 
antifriction  bearings  which  employ 
cytindncal  rollers  as  the  rolling  element. 
Imports  of  these  products  are  classified 
under  the  followmg  categories: 
Antifriction  rollers  (TSUSA  item 
660  3040);  roller  bearing  type  pillow 
blocks  and  parts  thereof  (TSUSA  items 
681  IMIO  and  681,0430|:  roller  hearing 
lypt;  flange,  take-up,  cartridge,  and 
hanger  units,  and  parts  thereof  (TSUSA 
items  681  1010  and  681  ItUlO)-  and  other 
roller  beanngs  (except  tapered  roller 
beanngs)  and  parts  thereof  (TSUSA 
ite.Ti  6803960)  Wheel  huh  units  which 
employ  cylindrical  rollers  as  the  rolling 
eltment  entering  under  TSUSA  item 
692.3295  are  sub|ect  tii  mvestiaation;  all 
other  products  entering  under  this 
TSUSA  item  are  not  subject  to 
investigation. 

Imports  of  these  products  are  also 
classified  unrjer  the  following  HS 
subheadings:  8482.50.00:  8482.80.00, 
6432  91  00.  8482.99,70,  8483.20.40. 
8483  20.30.  8483  30.40.  8483.30.80. 
8483  90.20.  8483  90.30.  8483.90.70. 
87(18.50.50.  8706.60.50.  8708.99.50. 

(4)  Xtft^d'f  Roller  Bearings.  Mounted 
or  Unmounted,  and  Parts  Tbetvof:  These 
products  include  alt  antifriction  bearings 
which  employ  needle  rollers  as  the 
rolling  element.  Imports  of  these 
products  are  classified  under  the 
following  categories:  Antifriction  rollers 
(TSUSA  Item  680.3040):  rtjller  bearing 
type  pillow  blocks  and  parts  thereof 
{TSUSA  items  681.0410  and  681.0430): 
roller  bearing  type  flange,  take-up. 
cartridge,  and  hanger  units,  and  parts 
thereof  (TSUSA  items  681.1010  and 
681.1030);  and  other  roller  bearings 
(except  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  item  680.3960). 


Wheel  hub  units  which  employ  needle 
rollers  as  the  rolling  element  entering 
under  TSUSA  item  692  3295  are  subjecl 
to  Investigation;  ail  other  products 
entering  under  this  TSUSA  item  are  not 
subject  to  investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  MS 
subheadings:  8482.40.00.  8482.60.00. 
8482.91.00.  8482.99.70.  8483.20.40. 
.  8483.20^,  648330.40.  6483.30.80. 
B483.90.2a  6483.9030.  8483.90  70, 
8708.50.50.  8708.60.50.  8708.99.50. 

1 5)  Plain  Bearings.  Mounted  or 
Unmounted,  and  Parts  Thereof:  These 
products  include  all  plain  beanngs 
which  do  not  employ  rollling  elements. 
Plain  bearings  entering  under  TSUSA 
items  681.3900  and  692.3295  are  subject 
to  investigation;  other  products  entering 
under  these  TSUSA  items  are  not 
subject  to  investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  HS 
subheadings:  8483.30  40,  848330.80. 
8483.90.20.  8483.90.30.  8495.90.00. 
8708,99.50. 

These  investigations  cover  all  of  the 
subject  bearings  and  parts  thereof 
outlined  above  with  certain  limitations. 
With  regard  lo  finished  parts  (inner 
race,  outer  race,  cage,  rollers,  balls, 
seals,  shields,  etc),  all  such  parts  are 
included  in  the  scope  of  these 
investigations.  For  unfinished  parls 
(inner  race,  outer  race,  rollers,  balls, 
etc.),  such  parts  are  Included  //(I)  they 
have  been  heat  treated,  or  (2)  heat 
trealmenl  is  not  required  to  be 
performed  on  the  part.  Thus,  the  only 
unfinished  parts  that  are  not  covered  by 
these  investigations  are  those  where  the 
part  will  be  subject  to  heal  treatment 
after  importation. 

[FR  Doc  88-20162  K.led  9-2-88: 8:45  am) 
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(C-357-404; 

Certain  Apparel  From  Argentina; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review 

agency:  Intenialiunal  Trade 

Administration/Import  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

counterxaillng  duty  administrative 

review. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duly  order  on  certain 
apparel  from  Argentina.  We 
prellrftinarily  determine  the  total  bounty 
or  grant  to  be  3.38  percent  ad  valorem 
for  the  period  January  1,  1986  through 


December  31, 1966.  We  invile  interested 
parties  to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATE:  September  6.  1988- 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Beach  or  Bernard  Carreau, 
Office  of  Compliance.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  Washington.  DC  2023O; 
telephone:  (202)  377-2786 
SUPPLEMENTARY  INFORMATION: 
BACKGROUND 

On  binuiiry  15. 1988.  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
1053)  the  final  results  of  its  last 
administrative  review  of  the 
countervailing  duty  order  on  certain 
apparel  from  Argentina  (50  FR  9846. 
March  12. 19851.  On  March  30. 1967.  an 
exporter.  Pulloverfin  SAIC.  and  an 
importer.  Che  Amigo  U.S.A..  requested 
in  accordance  with  19  CKR  355.10  an 
administrative  review  of  the  order  on 
certain  apparel.  We  published  the 
initiation  on  April  22. 1987  (52  FR  13268). 
The  Department  did  not  receive  a 
request  for  an  administrative  review  of 
the  countcr\'ailing  duty  order  on  certain 
textile  mill  products.  The  Department 
has  now  conducted  the  administrative 
review  on  certain  apparel  In  accordance 
with  section  751  of  the  Tariff  Act  of 

1930. 

SCOPE  OF  REVIEW 

Impurls  covered  by  the  review  are 
shipments  of  Argentine  apparel, 
currently  classifiable  under  the 
following  items  of  the  TarifT  Schedules 
of  the  United  States  Annotated: 
372.7540.  374.2500.  374.3530.  374.6500. 
376.2830.  381.0540.  381.0542. 
381.0546,  381.4130.  381.4160.  381.4770. 
381.5850.  381.6240.  381.8930. 
381.9035.  381.9540.  381.9547.  381  9549. 
381.9585.  384.0207,  384.0208. 
384.0212.  384  0237,  3840239.  384.0320. 
384  0330.  384.0340.  384.0350. 
384.0360.  384  0370.  384.0407.  384.0408, 
384.0415.  384.0416.  384.0423. 
384.0424.  384.0437.  364.0438.  384.0439. 
364.0441.  364.0442.  3840444, 
384.0451.  384.0497,  384.0608.  384  0805, 
364.0810.  384.0815.  384.0820, 
384.0825,  384.0905.  384.0943.  384  ()945. 
384.1000.  384.1319.  384.1321. 
384.1611.  384.1612.  384.1613.  384.1680. 
384.1920,  384.2105.  384.2115. 
364.2120.  384,2125.  3842205,  3842216. 
384.2816.  384.2818.  384.2821. 
384.2850,  384.2910.  384.2914.  384.2915. 
384.2930,  384.2934.  384.2950. 
384.3752.  384.3753.  384.3777.  384  4614. 
3844647,  384.4765.  3644925. 
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384.5234.  384,5275.  384.5276,  384.5277. 
384.5278.  384.5279,  384.5299. 
384.5526.  384.5930.  384.6310.  384.6330. 
364  6340,  384.6350,  364.6360. 
384.6371.  384.6372.  384.6385.  384.7010. 
384.7020.  384.7215.  384.7220. 
384.7510.  384.7522,  384.7528.  384.7532. 
384.7534.  384.7536.  384,7538. 
384.7542.  364.7544.  384.7546.  384.7548. 
384.7.552.  384.7554.  384.7556. 
384.7558,  384.7562.  384.7595.  384.8024. 
384.8025.  J84.8027.  384.8073. 
384.8225.  384.8300,  384.9115.  384.9445. 
and  704.6500. 

The  review  covers  the  peiiod  January 
1, 1966  through  December  31. 1986  and 
(en  programs. 

Analysis  of  Programs 

/  IJ  Reembolso 

The  reembolso  is  a  tax  rebate  paid 
.upon  export.  It  is  calculated  as  a 
pcrcenl.ige  of  the  fob.  Invoice  price. 
The  Tariff  Act  and  the  Commerce 
Regulation.^  allow  the  rebate  of  the 
following:  (1)  Indirect  taxes  borne  by 
inputs  that  are  physically  incorporated 
in  the  exported  product  [see  Annex  I.l 
uf  part  355  of  the  Commerce 
Regulutions);  and  (2)  indirect  taxes 
levied  at  the  final  stage  [see  Annex  1.2 
of  part  355  of  the  Commerce 
Regutalions).  If  the  tax  rebate  upon 
export  exceeds  the  total  amount  of 
allowable  indirect  taxes,  we  consider 
the  difference  to  be  an  overrebale  of 
indirect  taxes  and,  therefore,  a  bounty 
or  grant. 

in  our  last  administrative  review  (53 
FR  1053.  January  15. 1988).  we  found  the 
requisite  linage  for  apparel  but  were 
unable  to  establish  from  the  records  of 
the  verified  companies  the  level  of  prior- 
stage  liix  incidence.  We  were  able  to 
verify  the  payment  of  certain  final-state 
taxes.  Consequently,  we  disallowed  the 
amounts  claimed  for  all  prior-stage 
taxes  and  allowed  certain  fmal-stage 
taxes. 

In  this  review  the  Argentine 
goverrunent  provided  a  1986  fiscal 
incidence  study  and  cost  structure  for 
the  apparel  uidustry.  The  Argentine 
government  also  provided  infomiation 
regarding  the  amount  of  certain  prior- 
stage  taxes.  However,  the  information  is 
Insufficient  to  establish  the  level  of 
prior-stage  tax  incidence  or  to  prove 
actual  payment  of  prior-stage  taxes 
during  the  period  of  review. 
Consequently,  we  are  disallowing  the 
amounts  claimed  for  all  prior-stage 
taxes.  Based  on  our  analysis  of  the  HnaU 
stage  taxes,  we  Hnd  that  the  amouflt  of 
allowable  indirect  taxes  rebated  to 
apparel  exporters  was  3.27  percent  ad 
valorem  during  the  review  period. 


In  September  1984.  the  Argentine 
government  revised  its  export  promotion 
law.  The  purpose  of  the  successor  law. 
No.  23.101.  was  to  administer  all  export 
programs  more  efficiently.  Effective 
October  16. 1966.  Decree  1555/66 
modiHed  the  reembolso  program  "to 
make  the  tax  regime  permanent  and 
independent  from  other  macroeconomic 
variables,  responding  exclusively  to  the 
concept  of  the  refund  of  indirect  taxes." 
The  new  decree  set  more  precise  and 
transparent  guidelines  to  implement  the 
refund  of  indirect  taxes  within  the 
context  of  the  new  law.  Rather  than 
different  rebate  rates  for  each  product  or 
industry  sector,  there  are  now  only  three 
broad  rebate  levels.  The  rate  for  level  1 
is  10  percent,  level  0  is  12.5  percent,  and 
level  III  is  15  percent.  Based  on  a  1986 
recalculation  of  the  tax  incidence  of  the 
apparel  industry.  Decree  1555/66  put 
apparel  fnto  level  I!. 

To  calculate  the  benefit,  we  compared 
the  12.5  percent  rebate  for  level  U  with 
the  allowable  rebate  of  3.27  percent.  We 
prorated  the  resulting  9.23  percent 
overrebale  over  the  number  of  days  that 
the  12.5  percent  rebate  was  in  effect  On 
this  basis,  we  preliminarily  determine 
the  benefit  to  be  1.92  percent  ad  valorem 
during  the  period  of  review.  For 
purposes  of  cash  deposits  of  estimated 
countervailing  duties,  we  preliminarily 
determine  the  benefit  to  be  9.23  percent 
ad  valorem. 

(2)  Pre-export  Financing 

This  preferential  financing  program 
makes  pre-export  loans  available  to 
exporters  at  an  annual  interest  rate  of 
one  percent.  The  loans  are  denominated 
In  australes  but  indexed  to  U.5.  dollars. 
The  funds  are  provided  by  the  Central 
Bunk  of  Argentina  and  disbursed  by 
private  commercial  banks.  The 
maximum  term  of  the  loan  is  160  days, 
and  the  loan  must  be  repaid  no  later 
than  60  days  after  the  date  of  export. 
The  interest  on  pre-export  loans  is 
payable  at  the  end  of  each  calendar 
quarter. 

In  1986,  the  Central  Bank  limited  the 
maximum  loan  amount  for  exporters  of 
apparel  to  65  percent  of  the  contracted 
fob.  price.  One  of  the  37  exporters  of 
apparel  received  benefits  from  this 
program  during  the  period  of  review. 

To  calculate  the  benefit  for  each  loan. 
we  compared  the  difference  between  the 
amount  of  interest  due  and  the  amount 
that  would  have  been  paid  on 
comparable  short-term  commercial 
loans  available  In  Argentina  during  the 
period  of  review.  In  our  last  review  (53 
FR  1053),  we  used  as  our  benchmark  the 
weighted-average  interest  rate  on 
comparable  short-term  loans  available 
from  Argefitine  banks  during  the  period 


of  review.  These  were  the  regulaleH 
unregulated  and  acceptance  rates  In 
this  review  we  do  not  have  information 
on  acceptance  rales.  As  the  best 
information  available,  we  have 
averaged  the  unregulated  interest  rales 
reported  in  the  Economic  Memorandum 
published  quarterly  by  the  Central  Bunk 
of  Argentina  and  the  regulated  rates 
provided  by  the  Argentine  govemmeDt 
in  its  questionnaire  response.  Using  this 
benchmark  and  adiusting  for  exchange 
rate  differentials,  we  allocated  the 
benefits  over  the  company's  total 
exports  of  apparel.  We  then  weight- 
averaged  the  results  by  that  company's 
proportion  of  total  exports  of  this 
merchandise  to  the  United  States.  We 
preliminarily  determine  the  benefit  from 
this  program  to  be  1.48  percent  ad 
valorem  for  the  period  of  review. 

(3f  Other  Programs 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  exporters  of  apparel  did  not  use 
them  during  the  review  period: 

(A)  Post-export  financing: 

(B)  Incentives  for  exports  from 
southern  ports; 

(C)  Tax  reductions  for  investors; 

(D)  Regional  lax  incentives; 

(E)  Tax  reductions  for  locating  in 
industrial  parks: 

(F)  Discounts  of  foreign  currency 
accounts  receivable: 

(G)  Low-cost  loans  for  projects 
outside  Buenos  Aires;  and 

(H)  BANADE  loan  guarantees. 

Preliminar)'  Results  of  Review 

As  .  result  of  our  review,  we 
preliminarily  determine  the  total  bounty 
or  grant  to  be  3.38  percent  ad  valorem 
for  the  period  January  1, 1986  through 
December  31. 1886. 

The  Department  intends  to  instruct 
the  Customs  Service  to  assess 
countervailing  duties  of  3.38  percent  ad 
valorem  of  the  f  o.b.  invoice  price  on  all 
shipments  of  this  merchandise  exported 
on  or  after  lanuar>'  1. 1986  and  on  or 
before  December  31. 1966. 

Due  to  the  change  in  the  reembolso 
program,  the  Department  also  intends  lo 
instruct  the  Customs  Service  to  collect  a 
cash  deposit  of  estimated  countervailing 
duties  of  10.69  percent  of  the  f  o.b. 
invoice  price  on  all  shipments  of  apparel 
from  Argentina  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  deposit  requirement  shall  remain 
in  effect  until  publication  of  the  final 
results  of  (he  next  administrative 
review.  Interested  parties  may  submit 
written  comments  on  these  preliminary 
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results  within  30  days  of  the  date  of 
publication  of  this  notice  and  may 
request  disclosure  dnd/or  a  hearing 
within  7  days  of  the  date  of  publication. 
Any  hearing,  if  requested.  wiU  be  held 
30  days  from  the  date  of  publication  or 
the  next  workday  followinn-  Any 
request  for  an  administrative  protective 
order  must  be  made  no  later  than  five 
days  after  the  date  of  publication  The 
Department  will  publish  the  final  results 
of  this  administrative  review  mcluding 
the  results  of  its  analysis  of  issues 
raised  m  any  such  written  comments  or 
a!  a  hearinji- 

This  administrative  review  and  notice 
ar*'  m  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  USC  1675(a)(1)) 
and  5  355. 10  of  the  Commerce 
Regulations  (19  CFR  355.10). 
|an  W.  Mares. 
Assistant  Secretary  Import  Administration. 

D-ite   August  30.  1988. 
IFR  Doc,  88-20163  Filed  9-2-«a  8'45  am] 
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lC-535-O0li 

Cotton  Shop  Towels  From  Pakistan; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review 

agency:  International  Trade 

Administration /Import  Administration. 

Department  of  Commerce. 

action:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 

summary:  The  Department  of 

Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  cotton  shop 
towels  from  Pakistan.  We  preliminarily 
determine  the  total  bounty  or  grant  to  be 
15  0"  percent  nd  valorem  for  the  period 
April  1. 1984  through  December  31. 19ft4, 
and  1B-B5  percent  ad  valorem  for  the 
penod  Januar>'  1.  1985  through 
December  31,  1985.  We  invite  interested 
parties  to  comment  on  these  preliminary 
res  111  N 

EFFECTivs  DATE  September  6, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  Be^ch  or  Vi\u\  McCarr. 
Office  of  Compliance.  International 
Trade  Administration.  US.  Department 
of  Commerce.  Washington.  DC  20230: 
telephone:  (2021  "177-.;"8tV 
SUPPLEMENTARY  INFORMATION: 
Background: 

On  Ffbruary  12. 1986.  the  Department 
of  Commerce  (""the  Department") 
published  in  the  Federal  Register  (51  FR 
5219)  the  final  results  of  its  last 
administrative  review  of  the 
countervailing  duty  order  on  cotton  shop 


towels  from  Pakistan  (49  FR  8974:  March 
9,  1984).  On  March  25.  1986.  an 
interested  party,  the  Government  of 
Pakistan,  requested  in  accordance  with 
19  CFR  355.10  an  administrative  review 
of  the  order.  We  published  the  initiation 
on  April  18. 1986  (51  FR  13273).  The 
Department  has  now  conducted  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
('the  Tariff  Act"). 

Scope  of  Review 

Tlie  United  Slates  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  We  will  be 
providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  ("TSUSA")  item  numbers 
and  the  appropriate  Harmonized  System 
("HS")  Item  numbers  with  our  product 
descriptions  on  a  test  basis.  As  with  the 
TSUSA,  the  HS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

We  are  requesting  petitioners  to 
mclude  the  appropriate  HS  item 
numberfa)  as  well  as  the  TSUSA  item 
numberfs)  in  all  new  petitions  filed  with 
the  Department  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  at  the 
Central  Records  Unit.  Room  B-099.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW„ 
Washington.  DC  20230.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

Imports  covered  by  the  review  are 
shipments  of  Pakistani  cotton  shop 
towels  currently  classifiable  under 
TSUSA  item  377  2840.  This  product  is 
currently  classifiable  under  HS  item 
number  6307.10.20.  We  invite  comments 
from  all  interested  parties  on  this  HS 
classification. 

The  review  covers  the  period  April  1. 
1964  thorugh  December  31. 1985  and  six 
programs. 

Analysts  of  Programs 

(11  Export  Finonctng 

The  Export  Finance  Scheme  ("EFS" ), 
which  is  administered  by  the  Stale  Bank 
of  Pakistan,  grants  short-term  loans  at 
below-market  interest  rates  to 
exporters.  The  EFS  has  two  parts.  Under 
Part !,  exporters  may  obtain  Tmancing 
on  specific  letters  of  credit  or 
irrevocable  contracts.  Under  Part  II. 
exporters  may  establish  a  credit  line 
based  on  33  percent  of  the  previous 
year's  exports.  During  the  current  year. 
a  company  must  export  a  value  three 


times  the  amount  of  financing  obtained 
under  Part  II.  The  exports  used  to  obtain 
financing  under  Part  I  do  not  satisfy  the 
export  performance  requirement  under 
Pari  II.  If  exports  fall  shori  of  the  Pari  11 
requirement,  there  is  an  interest  penalty 
of  20  percentage  points.  Because  this 
program  provides  loans  only  to 
exporters  at  less  than  commercial  rales, 
we  preliminarily  determine  that  it  Is 
counten'ailable. 

During  the  review  period,  shop  towel 
exporters  were  liable  for  interest 
payments  on  loans  obtained  under  Parts 
I  and  11  of  the  EFS  The  terms  of  the         « 
loans  varied  from  three  to  twelve 
months.  To  calculate  the  benefit,  we 
took  the  difference  between  the  actual 
interest  paid  and  the  interest  that  would 
have  been  paid  if  the  loans  were 
obtained  at  commercial  rates.  The  State 
Bank  of  Pakistan  does  not  publish 
average  commercial  lending  rales.  As 
the  best  information  available,  we  used 
as  our  commercial  benchmark  the 
average  lending  rate  reported  by  two 
Pakistani  commercial  banks.  During  the 
period  of  review,  that  rate  was  14 
percent.  Since  EFS  loans  can  be  tied  to 
exports  to  specific  countries,  we 
allocated  each  firm's  interest  benefit  on 
loans  obtained  for  exports  to  the  United 
States  over  its  exports  to  the  United 
States  We  then  weight-averaged  the 
result  by  each  firm's  share  of  total 
exports  of  the  subject  merchandise  to 
the  United  Slates.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
this  program  to  be  1.42  percent  ad 
valorem  for  the  1984  period  and  2-37 
percent  ad  valorem  for  1985. 

(2)  Compensatory  Rebate  Scheme 

The  Compenstory  Rebate  Scheme. 
which  is  administered  by  the  Ministry  of 
Commerce,  provides  a  cash  rebate  to 
exporters  of  cotton  shop  towels.  The 
rebate  is  calculated  as  a  percentage  of 
the  f.o.b.  value  of  the  exported  product. 
The  rebate  for  shop  towels  was  7.50 
percent  until  October  7. 1985.  when  the 
rate  was  raised  to  10  percent. 

While  the  Government  of  Pakistan 
claims  thai  the  purpose  of  the  scheme  is 
to  rebate  local  government  taxes  upon 
export,  it  failed  to  provide  any 
documentation  linking  the  amount  of  the 
rebate  to  actual  indirect  taxes  borne  by 
shop  towels.  Therefore,  we  preliminarily 
determine  that  the  Government  of 
Pakistan  pays  the  compensatory  rebate 
without  regard  to  specific  duties  and 
taxes  incurred  in  the  production  of  shop 
toweU  and  that  the  full  amount  of  the 
rebate  is  cuuntervailable  because  the 
rebates  are  contingent  upon  export 
performance- 
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These  cash  rebates  are  earned  on  a 
sale-by-sale  basis,  and  a  firm  can 
precisely  calculate  the  amount  of  rebate 
it  will  receive  for  each  export  sale  at  the 
moment  the  sale  is  made.  Because  the 
amount  of  the  rebate  is  known  at  the 
time  of  export,  we  calculate  the  benefit 
from  this  program  on  a  credit-as-eamed 
basis.  Using  the  rate  applicable  to 
cotton  shji  towel  exports  made  during 
the  rpviglPTienod.  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  7.50  percent  ad  valorem  for  the 
V.iM  penod  and.  based  on  a  weighted- 
average  of  the  different  rates  applicable 
in  1985.  8.12  percent  ad  valorem  for 
1985, 

On  May  29. 1986.  Minislrj-  of 
Commerce  Circular  10(1)  86-E.II 
repealed  the  Compensatory  Rebate 
Scheme.  Therefore,  we  preliminarily 
determine  that  the  benefit  from  this 
program,  for  purposes  of  cash  deposit  of 
estimated  countervailing  duties,  is  zero. 

(3)  Excise  Tax.  Sales  Tax  and  Customs 
Duty  Rebate  Programs 

The  Central  Bureau  of  Revenue 
administers  the  rebate  of  excise  taxes, 
customs  duties  and  sales  taxes  on  both 
domestic  and  imported  inputs  used  in 
exported  products.  During  the  review 
period,  the  excise  tax  rebate  was  3.80 
percent,  the  sales  tax  rebate  was  0.11 
percent,  and  the  customs  duty  rebate 
was  0.37  percent.  All  the  rebates  were 
calculated  on  the  basis  of  the  f.o.b. 
value  of  exports. 

The  Government  of  Pakistan  failed  to 
provide  any  documentation  linking  the 
amount  of  these  rebates  to  actual 
indirect  taxes  borne  by  shop  towels. 
Therefore,  we  preliminarily  determine 
that  the  Government  of  Pakistan  pays 
these  rebates  without  regard  to  specific 
duties  and  taxes  incurred  in  the 
production  of  shop  towels  and  that  the 
full  amount  of  the  rebates  is 
countervailable  because  the  rebates  are 
contingent  upon  export  performance. 

These  cash  rebates  are  earned  on  a 
sale-by-sale  basis,  and  a  firm  can 
precisely  calculate  the  amount  of  rebate 
it  will  receive  for  each  export  sale  at  the 
moment  the  sale  is  made.  Because  the 
amount  of  these  rebates  is  known  at  the 
time  of  export,  we  calculate  the  benefit 
from  these  programs  on  a  credit-as- 
eamed  basts.  Using  the  rates  applicable 
to  cotton  shop  towel  exports  during  the 
review  period,  we  preliminarily 
determine  the  benefit  from  these 
programs  to  be  4.28  percent  ad  valorem 
for  1984  and  1985. 

(4)  Income  Tax  Reductions 

The  Government  of  Pakistan  provides 
firms  with  a  maximum  5S-percenl 
reduction  of  taxes  on  income  generated 


from  exports.  The  percentage  of  the 
reduction  depends  on  the  size  of  the 
company  and  the  form  of  business 
ownership.  Because  this  program  is 
contingent  upon  export  performance,  we 
preliminarily  determine  that  it  is 
countervailable. 

At  verification,  we  were  not  able  to 
substantiate  any  of  the  reductions 
reported  in  the  Government  of 
Pakistan's  questionnaire  response. 
Therefore,  as  the  best  information 
available,  we  have  applied  the  highest 
income  lax  reduction  benefit  reporied  or 
a  shop  towel  producer  in  the 
questionnaire  response  to  all  companies. 
On  this  basis,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  1.41  percent  ad  valorem  for  the 
1984  period  and  1.88  percent  ad  valorem 
for  1985. 

(5)  Import  Duty  Rebate 

The  Government  of  Pakistan  provides 
a  rebate  of  import  duties  on  equipment 
used  to  manufacturer  shop  towels  for 
export.  One  exporter  used  this  program 
in  1985. 

The  rebate  or  import  duties  on  items 
physically  incorporated  into  exported 
merchandise  is  not  a  bounty  or  grant 
(see  item  (i)  of  the  Illustrative  List  of 
Export  Subsidies  annexed  to  the 
Agreement  on  Interpretation  and 
Application  of  Articles  VI.  XVI.  and 
XXJII  of  the  General  Agreement  on 
TarilTs  and  Trade).  However,  equipment 
used  to  manufacturer  shop  towels  is  not 
physically  incorporated  in  the  exported 
product.  "Therefore,  we  preliminarily 
determine  that  thifi  program  is 
countervailable. 

To  calculate  the  benefit,  we  divided 
the  amount  of  import  duty  reduction  by 
the  firms  total  exports  to  all  markets  in 
1965.  We  then  weight-averoged  the 
result  by  the  firm's  share  of  total  exports 
of  the  subject  merchandise  to  the  United 
Stales.  On  this  basis,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  zero  for  the  1984  period  and 
0.000028  percent  ad  valorem  for  1985. 

16J  Export  Credit  Insurance 

We  preliminarily  determine  that 
exporters  of  cotton  shop  towels  did  not 
use  this  program  during  the  review 
period. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  total  bounty 
or  grant  to  be  15.07  percent  ad  valorem 
for  the  period  April  1. 1984  through 
December  31. 1984.  and  16.65  percent  ad 
valorem  for  the  period  January  1. 1985 
through  December  31. 1985. 

The  Department  intends  to  instruct 
the  Customs  Service  lo  assess 


countervailing  duties  of  15.07  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  this  merchandise  exported  on  or  afier 
April  1. 1964  and  on  or  before  December 
31. 1984.  The  Department  also  intends  lo 
instruct  the  Customs  Service  lo  assess 
countervailing  duties  of  16.65  percent  of 
the  f.o.b.  invoice  pnce  on  all  shipments 
of  this  merchandise  exported  on  or  afier 
January  1. 1985  and  on  or  before 
December  31. 1985. 

Because  of  the  termination  of  the 
Compensatory  Rebate  Scheme,  the 
Department  intends  to  instruct  the 
Customs  Service  to  collect  a  cash 
deposit  of  estimated  countervailing 
duties  of  8.53  percent  of  the  f.o.b.  invoice 
price  on  shipments  of  this  merchandise 
entered,  or  withdrawn  from  warehouse. 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review.  This  deposit 
requirement  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice,  and  may  request 
disclosure  and/or  a  hearing  v\'ithin  7 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  from  the  date  of  publication  or  the 
next  workday  following-  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  five  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  this  analysis  of  issues  raised 
in  any  such  written  comments  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(aHl) 
of  the  Tariff  Act  (19  U  S.C  I673(a)(l)| 
and  19  CFR  355.10. 
Timothy  N.  Bf>rg8n. 
Acting  Assistant  Secretary  Import 
Administration. 
Date:  Auf!U!it  26. 1988. 
[KR  Doc.  B8-201f>4  Filed  »-2-WJ;  B;455  am) 
BILLtNG  COOC  3»)0-DS-M 
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Low-Fuming  Brazing  Copper  Rod  and 
Wire  from  New  Zealand  Final  Results 
of  Countervailing  Duty  Administrative 
Review 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 

action:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 
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SUMMARV:  On  liily  13.  1988.  the 
[JfpHrtment  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  low-fumint!  brazing  copper  rod  and 
wire  from  New  Zealand.  We  have  now 
completed  thdl  review  and  determine 
the  total  bounty  or  ^rant  for  the  period 
August  1.  19H6  through  July  31.  1987  to 
he  2. 42  percent  ad  vaiorew 
EFFECTIVE  DATE:  September  n,  1988 
FCR  FURTHER  INFORMATION  CONTACT: 

Lorenza  Olivas  or  Bernard  Carreau. 
Oifice  of  Compliance.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  Washington.  DC  20230; 
telephone:  (202)  377-2786, 
SUPPLEMENTARY  INFORMATION: 

Bjck  ground 

On  luly  13, 1988.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
264811  thepreliminar>'  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  low-fuming 
brazing  copper  rod  and  wire  fr(^m  New 
Zealand  (50  FR  31638.  August  5. 1985). 
The  Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1P30  ("the  Tariff  Act") 

Scope  of  Review 

Imports  covered  by  the  review  are 
.shipments  of  New  Zealand  low-fuming 
brazing  copper  rod  and  wire,  principally 
of  copper  and  zinc  alloy  ("brass"),  of 
varied  dimensions  in  terms  of  dinmeler. 
whether  cut-to-length  orcoiied,  whether 
bare  or  flux-coated.  The  chemical 
composition  of  the  products  under 
investigation  is  defined  by  Copper 
Development  Association  stanudids680 
and  681.  Such  merchandise  is  currently 
classifiable  under  item  numbers 
612.0205.  612.7220  and  653.1500  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  and  under  item  numbers 
7407.21.50,  7408.21.00,  8311.30.60  and 
8311.90.00  of  the  Harmonized  System. 

Tuial  Results  of  Review 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
prelimmary  results  We  received  no 
comments. 

As  a  result  of  our  review,  we 
determine  the  total  bounty  or  grant  to  be 
2.42  percent  ad  valorem  for  the  period 
August  1.  1986  through  [uly  31.  1987 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to  assess 
countervailing  duties  of  2.42  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  this  merchandise  exported  on  or  after 
August  1. 1986  and  on  or  before  |uly  31, 
1987. 


Further,  due  to  the  termination  of  the 
Export  Perftsrmance  Tax  Incentive,  the 
Department  will  instruct  the  Customs 
Service  to  waive  deposits  of  estimated 
countervailing  duties  on  all  shipments  of 
this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice.  This  deposit  waiver  shall  remain 
in  effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U  S.C.  1675(aKl)) 
and  19  CFR  355. 10 

Dale:  August  29. 1908 
|an  W.  Mares, 

.■\ss}stant  Secretary  Import  Adminiatration 
[FR  Doc.  B&-2(n6&  Filed  9-2-66:  8:45  Bm| 
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Porcelaln-on-Steel  Cookingware  From 
Mexico;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review 

agency:  International  Trade 

Administration/Import  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  porcelain- 
on-steel  cookingware  from  Mexico.  We 
preliminarily  determine  the  net  subsidy 
to  be  3.59  percent  ad  valorem  for  all 
firms  during  the  period  March  7. 1986 
through  December  31. 19B6.  and  1,78 
percent  ad  valorrm  for  all  firms  during 
the  period  January  1,  1987  through 
December  31. 1987.  We  invite  interested 
parties  to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATt  September  B.  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Philip  Pia  or  Bernard  Carreau.  Office  of 
Compliance.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  Washington.  DC  20230: 
telephone:  (202)  377-2786. 
SUPPlfMENTARV  INFORMATION: 
Background 

On  December  12.  1986.  the 
Department  of  Commerce  ( "the 
Department")  published  in  the  Federal 
Register  (51  FR  44827)  a  C4>untervai)ing 
duly  order  on  porcelain-onsteel 
cookingware  from  Mexico.  On 
December  1.  1987.  the  Mexican 
exporters  requested  in  accordance  wtlh 


19  CFR  355. 10  an  administrative  review 
of  the  order.  We  published  the  initiation 
of  the  administrative  review  on  fanuary 
27.  1988.  The  Department  has  now 
conducted  this  administrative  review  in 
accordance  writh  section  751  of  the  Tanff 
Act  of  1930  ("the  Tariff  Act  ) 

Scope  of  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  We  will  be 
providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  ("TSUSA")  item  numbers 
and  the  appropriate  HS  item  numbers 
with  our  product  descriptions.  As  with 
the  TSUSA.  the  HS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
numbcrfs)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  at  the 
Central  Records  Unit.  Room  B-099.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW.. 
Washington.  DC  20230.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  ofhce 
to  consult  the  schedule. 

Imports  covered  by  this  review  are 
shipments  of  porcelain-onsteel 
cookingware  from  Mexico,  The  products 
are  pocelain-on-steel  cookingware 
(except  teakettles),  which  do  not  have 
self-contained  electric  heating  elements. 
All  of  the  foregoing  are  constructed  of 
steel,  and  are  enameled  or  glazed  with 
vitreous  glasses.  Such  merchandise  is 
currently  classifiable  under  TSUSA  item 
number  654.0818.  These  products  are 
currently  classifiable  under  HS  item 
number  7323.94.00.20.  We  invite 
comments  from  all  interested  parties  on 
this  HS  classification.  The  review  covers 
the  period  from  March  7, 1986  through 
December  31. 1987  and  11  programs. 

Analysts  of  Programs 

(VFOMEX 

The  Fund  for  the  Promotion  of  Exports 
of  Mexicdn  Manufactured  Products 
( "FOMEX")  is  a  trust  of  the  Mexican 
Treasury  Department,  with  the  National 
Bank  of  Foreign  Trade  acting  as  trustee 
for  the  program.  The  National  Bank  of 
Foreign  Trade,  through  financial 
Institutions,  makes  FOMEX  loans 
available  at  preferential  rates  to 
manufacturers  and  exporters  for  two 


Federal  Register  /   Vol.  53.  No.   17::  /    lursday,  Si'ptfmbiT  b.  1988  /  Notices 


34343 


purposes:  pre-export  financing  and 
export  financing.  Export  loans  are  also 
available  to  importers.  We  consider 
loans  to  U.S.  importers  as  loans  to  the 
corresponding  Mexican  exporters. 

We  consider  both  pre-export  and 
export  FOMEX  loans  to  be  export 
subsidies  since  these  loans  are  given 
only  on  merchandise  destined  for 
export.  We  found  that  the  annual 
Interest  rate  that  financial  institutions 
charged  borrowers  for  peso- 
denominated  FOMEX  pre-export 
financing  outstanding  during  the  period 
of  review  ranged  from  45.40  to  9600 
percent.  The  annual  interest  rate  for 
dollar-denominated  FOMEX  export 
financing  ranged  from  5.40  to  8.30 
percent  during  the  period  of  review. 

We  consider  the  benefit  from  loans  to 
occur  when  the  interest  is  paid.  Interest 
on  FOMEX  pre-export  loans  is  paid  at 
maturity,  and  those  that  matured  during 
the  period  of  reveiw  were  obtained 
between  January  1986  and  October  1987. 
Since  interest  on  FOMEX  export  loans  is 
pre-paid,  we  calculated  benefits  from  all 
FOMEX  export  loans  received  during 
the  period  of  review. 

The  Banco  de  Mexico  stopped 
publishing  data  on  nominal  and 
effective  commercial  lending  rates  in 
Mexico  after  1984.  Therefore,  as  the 
basis  for  our  benchmark,  we  have  relied 
in  part  on  the  rates  for  the  years  1981 
through  1984,  as  published  in  the  Banco 
de  Mexico's  Indicadores  Economicos  y 
Moneda  (I.E.).  We  calculated  the 
average  difference  between  the  I.E. 
effective  interest  rates  and  the  Costo 
Porcentuat  Promedio  (CPP)  rates,  the 
average  cost  of  funds  to  banks,  for  the 
years  1981  through  1984.  We  added  this 
average  difference  to  the  1986  and  1987 
CPP  rates.  In  this  way  we  calculated 
annual  benchmarks  of  135.27  percent  for 
pre-export  peso  loans  obtained  in  1986. 
and  167.05  percent  for  pre-export  peso 
loans  obtained  in  1967. 

To  determine  the  effective  interest 
rate  benchmark  for  1986  and  1987  dollar 
loans,  we  used  the  quarterly  weighted- 
average  effective  interest  rates 
published  in  the  Federal  Reserve 
Bulletin,  which  was  10.47  percent  in 
1986 and  981  percent  in  1987. 

The  two  known  exporters,  as  well  as 
their  U.S.  importers,  of  this  merchandise 
used  this  program  during  the  period  of 
review. 

We  allocated  the  benefit  from  FOMEX 
loans  tied  to  US.  shipments  over  total 
exports  of  the  subject  merchandise  to 
the  United  States.  For  the  period  March 
7.  1986  through  December  31. 1986.  we 
preliminarily  determine  the  benefit  form 
this  program  to  be  3.43  percent  od 
valorem  for  all  firms.  For  the  period 
Jaruary  1. 1967  through  December  31. 


1987,  we  preliminarily  determine  the 
benefit  from  this  program  to  be  1.36 
percent  ad  valorem  for  all  firms. 

In  May  1988.  the  Banco  de  Mexico 
changed  the  interest  rales  on  FOMEX 
peso  loans  to  66.00  percent  and  on  dollar 
loans  to  7.70  percent.  To  calculate  the 
FOMEX  benefit  for  cash  deposit 
purposes,  we  followed  the  same 
metholdology  used  in  calculating  the 
assessment  rates.  For  peso  loans  we 
used  as  our  benchmark  the  sum  of  the 
most  recent  available  CPP  rate.  i.e..  May 

1988,  and  the  average  difference 
between  the  I.E.  effective  rates  and  the 
CPP  rales  for  the  period  1981  through 
1984.  For  dollar  loans  we  used  as  our 
benchmark  the  May  1988  weighted- 
average  effective  interest  rate  from  the 
Federal  Reser\-e  Bulletin.  On  this  basis, 
we  preliminarily  determine,  for  purposes 
of  cash  deposits  of  estimated 
countervaihng  duties,  a  benefit  of  0.35 
percent  ad  valorem  for  all  firms. 

(2)  FONEi 

The  Fund  for  Industrial  Development 
("FONEI"),  administered  by  the  Banco 
de  Mexico,  is  a  specialized  financial 
development  fund  that  provides  long- 
term  loans  at  below-markel  rates. 
FONEI  loans  are  available  under 
various  provisions  having  different 
eligibility  requirements.  The  plant 
expansion  provision  is  design edferJiie 
creation,  expansion,  or  modernization  of 
enterprises  in  order  to  promote  the 
efficient  production  of  goods  capable  of 
competing  in  the  international  market  or 
to  meet  the  objectives  of  the  National 
Development  Plan  (NDP).  which  include 
industrial  decentralization.  We  consider 
this  FONEI  loan  provision  to  confer  a 
subsidy  because  it  restricts  loan  benefits 
to  those  enterprises  located  outside 
Zone  IHA. 

One  firm  had  a  variable- rate,  peso- 
denominated  FONEI  loan  for  an 
industrial  mortgage  outstanding  during 
the  period  of  review  We  treated  this 
variable-rate  loan  as  a  series  of  short- 
term  loans.  To  calculate  the  benefit,  we 
used  the  same  benchmarks  as  for  the 
FOMEX  peso-denominated  pre-export 
loans  and  compared  them  with  the 
preferential  interest  rates  in  effect  for 
each  FONEI  loan  payment  made  during 
the  period  of  review.  We  allocated  the 
benefits  over  the  firm's  total  sales  to  all 
markets  during  the  period  of  review.  We 
then  weight-averaged  the  resulting 
benefit  by  the  firm's  proportion  of 
exports  to  the  United  States  of  this 
merchandise  during  the  period  of 
review.  We  preliminarily  determine  the 
benefit  from  this  program  to  be  0.16 
percent  ad  valorem  for  the  period  March 
7, 1986  through  December  31. 1986.  and 
0.42  percent  ad  valorem  for  the  period 


January  1. 1987  through  December  31. 
1987, 

(3)  Other  Programs 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  exporters  of  cookingware  did  not 
use  them  during  the  review  period: 

(A)  Certificates  of  Fiscal  Promotion 
(CEPROFI): 

(B)  Guarantee  and  Development  Fund 
for  Medium  and  Small  Industries 
(FOGAIN); 

(C)  Bancomext  preferential  financing; 

(D)  Import  duty  reductions  and 
exemptions; 

(E)  Energy  subsidies  (NDP  preferential 
discounts); 

(F)  .Article  15  loans; 

(G)  State  tax  incentives; 

(H)  Drawback  adiusted  for  changes  in 
exchange  rates:  and 

(1)  Accelerated  depreciation. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  net  subsidy 
to  be  3.59  percent  ad  valorem  for  all 
firms  during  the  period  March  7. 1986 
through  December  31. 1986.  and  178 
percent  ad  valorem  for  all  firms  during 
the  period  January  1. 1987  through 
December  31. 1987.  \ 

Section  707  of  the  Tariff  Act  (the 


'Act")  provides  that  the  difference 


y 


between  the  amount  of  a  cash-dep6sit, 
or  the  amount  of  any  bond  or  security. 
for  an  estimated  countervailing  duly  and 
the  duty  determined  under  a 
countervailing  duty  order  shall  be 
disregarded  to  the  extent  that  the 
estimated  duty  is  lower  than  the  duty 
determined  under  the  order,  for 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  before 
the  date  of  publication  of  the  final  Injun, 
determination  by  the  International 
Trade  Commission,  which  in  this  case 
was  November  26.  1986  (51  FR  42946), 
The  rate  in  our  preliminary 
determination  (51  FR  7878.  March  7, 
1986)  was  2.29  percent  ad  valorem. 

In  accordance  with  section  705(aj(l) 
of  the  Tariff  Act.  the  fmal  determination 
in  this  case  was  extended  to  coincide 
with  the  antidumping  final 
determination  on  the  same  products 
from  Mexico.  Because  we  cannot  impose 
suspension  of  liquidation  for  more  than 
120  days  without  the  issuance  of  a 
countervailing  duty  order,  w-e 
terminated  the  suspension  of  liquidation 
for  entries  or  withdrawals  made  on  or 
afier  July  5. 1986  and  before  December 
12. 1986.  the  dale  of  publication  of  the 
countervailing  duty  order  Because  wc 
terminated  suspension  of  liquidation 
during  this  period,  we  were  precluded 
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by  statute  from  collecling  estimated 
counlervailins  duties,  or  requiring  the 
posting  of  a  bond  or  other  security,  for 
such  entries  or  withdrawals.  We 
reinstated  suspension  of  liquidation  and 
Ihe  requirement  for  collection  of 
fstimatpd  countervailing  duties  for 
entries  or  withdrawals  of  the  subject 
merchandise  on  the  date  of  pubhcation 
of  the  countervailing  duty  order. 
December  VZ.  1986. 

Therefore,  the  Department  intends  to 
mstrucl  the  Customs  Service  to  assess 
countervailing  duties  of  2.29  percent  of 
the  fob.  invoice  pnce  on  all  shipments 
of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  March  7. 1986 
and  on  or  before  [uiy  4. 1986.  Entries  or 
withdrawals  between  [uiy  5.  1986  and 
December  11.  1986  are  not  subject  to 
countervailing  duties.  The  Department 
intends  to  instruct  the  Customs  Service 
to  assess  countervailing  duties  of  3.59 
percent  of  the  fob  invoice  pnce  on  all 
shipments  of  this  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  December  12, 
1986  and  exported  on  or  before 
December  31.  lytttt.  and  1.78  percent  of 
ihp  fob.  invoice  pnce  on  all  shipments 
of  this  mprt-hfindise  exported  on  or  after 
jjnaan,  1,  l'IR7  ^md  on  or  before 
December  Jl,  1987. 

As  provided  by  section  751(a|(l)  of  the 
r>inff  Act.  the  Department  intends  to 
instruct  the  Customs  Service  to  collect  a 
cash  deposit  of  estimated  countervailing 
duties  of  0  7"  percent  of  the  f.o.b.  invoice 
pncB  on  all  shipments  of  this 
merchandise  entered,  or  withdrawn 
from  wareho'ise.  for  consumption  on  or 
lifter  the  date  of  publication  of  the  final 
results  of  this  review  This  deposit 
requirement  shall  remam  in  effect  until 
pubhcation  of  the  final  results  of  the 
p.v.\\  administrative  review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
withm  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hiMrine,  if  requested,  will  be  held  30 
tidvs  after  the  date  of  publication  or  the 
first  workday  following. 

Any  request  for  an  administrative 
protective  order  must  be  made  no  later 
than  five  days  after  the  date  of 
pubhcation.  The  Department  will 
publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hedring. 

I'his  administrative  review  and  notice 
are  in  accordance  with  section  751(a](l) 


of  the  Tariff  Act  (19  U.S.C,  1675  (a)(1)) 
and  19  CFR  355.10. 
Ian  W.  Maraft. 

Assisiaift  Secrt'tory.  imparl  Adminntratton 

Date:  Au^st  30.  t98B. 
'[-llDiic.  aH-201WtFtl(!d»-2-88:B:45a(n) 

BH.UMO  COM  I51<M»^ 


New  Mexico  Inctltute  of  Mining  and 
Technology  et  al^  Consolidated 
Decision  on  Appflcationa  for  Duty-Free 
Entry  of  Scienttftc  lnstrunf\ents 

This  is  a  decision  consolidated 
pursuant  to  section  6|c)  of  the 
Educational.  Stientific.  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651.  60  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
H:30  a.m.  and  5;00  p.m.  in  Room  1523. 
US.  Department  of  Commerce,  14th  and 
Constitution  Avenue  NW.,  Washington. 
DC. 

Docket  Number  88-203.  Applicant: 
New  Mexico  Institute  of  Mining  and 
Technology.  Socorro,  NM  87801. 
Instrument:  Gas  Isotope  Mass 
Spectrometer.  Model  Delta-E 
Manufacturer  Finnigan  MAT.  West 
Germany.  Intentied  Use:  See  notice  of  53 
FR  22884.  lune  17. 1988.  Reasons  for  This 
Decision:  The  foreign  instrument 
provides  an  automated  multielement 
multicollector  (up  to  6)  analysis  system 
for  sequential  analysis  of  COi.  SOi.  Hi, 
and  Nj. 

Docket  Number  88-216.  Applicant 
Hawaii  Institute  of  Geophysics, 
Honolulu,  HI  96822.  Instrument-  Field 
Portable  Remote  Radon  Detector.  Model 
611.  Afanufacturer  Aipha  Nuclear 
Coporation.  Canada.  Intended  Use:  See 
notice  of  53  FR  22686.  June  17.  1988. 
Reasons  for  This  Decision:  The  foreign 
instrument  provides  for  continuous 
measurement  of  parent  radionuclide 
concentrations  at  remote  locations  in  a 
programmed  sequence  over  several 
days- 
Comment  None  received. 
Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States.  The 
capability  of  each  of  the  foreign 
instruments  described  above  Is  pertinent 
to  each  applicant's  intended  purposes. 
We  know  of  no  instrument  or  apparatus 
being  manufactured  in  the  United  States 
which  is  of  equivalent  scientific  value  of 
either  of  the  foreign  instruments. 
Frank  W.  Creel 

Director.  Statutory  Import  Program  Staff - 
IFR  Uoc  88-20167  Filed  9-2-88:  8:45  ami 
BILUNG  CODE  3510-OS-M 


Rutgers  University  et  at;  Consolklated 
Deciston  on  Applications  for  Duty-Free 
Entry  of  Scientific  Instruntenta 

This  is  a  decision  cnnHohdated 
pursuant  In  section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651.  80  Stat.  89^;  15  CFR  301). 
Related  records  can  be  viewed  between 
6:30  am.  and  5:00  p.m.  In  Room  1523, 
US-  Department  of  Commerce,  14th  and 
Constitution  Avenue  NW..  Washington. 
DC. 

Docket  Number  87-234R.  Applicant: 
Rutgers  University.  Piscataway.  N] 
06654.  Instrument:  Fluorescence  Lifetime 
Instrument.  Manufacturer: 
Photochemical  Research  Associates, 
Canada.  Intended  Use:  See  notice  at  52 
FR  30939.  August  16.  1987,  Reasons  for 
This  Decision:  The  foreign  Instrument 
provides  time  resolved  single  photon 
counting  in  the  microsecond  to 
millisecond  range.  Advice  Submitted  by: 
The  Nalional  Institutes  of  Health.  July 
21. 1988. 

Docket  Number  88-062.  Applicant: 
University  of  North  Carolina,  Chapel 
Hill.  NC  27514.  Instrument:  Radon  Gas 
Detector  with  Accessories.  Model  PMT- 
TEL  Manufacturer  Pylon  Electronics. 
Canada.  Intended  Use:  Seejiotice  at  53 
FR  9958.  March  26.  1988.  Reasons  for 
This  Decision:  The  foreign  instrument 
provides  in  situ  measurements  of  radon 
with  senstlivily  to  levels  of  0.025 
picocurie  per  liter  of  air.  Advice 
Submitted  bv:  The  National  Institutes  of 
Health,  july'zi.  1988 

Docket  Number  88-063.  Applicant: 
National  Bureau  of  Standards.  Boulder. 
CO  80303.  Instrument:  Admittance 
Bridge.  Model  Mklll.  Manufacturer 
NORE  Microwave.  Ltd..  United 
Kingdom.  Intended  Use:  See  notice  at  53 
FR  9958.  March  28. 19B8.  Reasons  for 
This  Decision:  The  foreign  instrument 
provides  precise  admittance 
measurement  over  the  frequency  range 
from  1  kHz  to  100  MHz.  Advice 
Submitted  by:  The  National  institutes  of 
Health,  |uly21,ig88. 

Docket  Number  B8-085.  Applicant' 
University  of  Arizona,  Tucson.  AZ 
85724.  Instrument  Cytogenetic  Scanning 
Analyzer  System,  Manufacturer  Image 
Recognition  Systems,  United  Kingdom. 
Intended  Use:  See  notice  at  53  FR  4307, 
February  18. 1988.  Reasons  for  This 
Decision:  The  foreign  instrument 
accurately  locates  mctaphase 
chromosomes  and  provides  a  1024 
element  CCO  imaging  array.  Advice 
Submitted  by:  The  National  Institutes  of 
Health.  luly  21,  1988. 

Docket  Number  88-102.  Applicant 
Georgia  Slate  University.  Atlanta.  CA 
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:i0303.  Instrument  Stopped-Flow  Dual- 
Beam  and  Scanning  Spectrophotometer/ 
Speclrfifluorometer.  Model  SF-53. 
Manufacturer:  Hi-Tech  Saentific  Ltd.. 
United  Kingdom.  Intended  Use:  See 
notice  at  53  FR  9959.  March  28.  1988. 
Reasons  for  This  Decision:  The  foreign 
instrument  provides:  (1)  submillisecond 
dead  time.  (2)  dual  beams.  (3|  four 
observation  windows  on  the  sample 
cell.  (4)  spectroscan.  and  (5)  chemically 
inert  flow  paths.  Advice  Submitted  by: 
The  Nalional  Institutes  of  Health.  |uly 
21,  1966. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientiHc  value  to  the  foreign 
inslnimeni,  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  Stales.  The 
National  Institutes  of  Health  advise  that 
(1)  the  capabilities  of  each  of  (he  foreign 
inRtrumenlB  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instniment  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.  Creel 

Director.  Statutory  Import  Programs  Stuff 
|FR  Doc  86-20166  Filed  9-2-8«:  a:4S  am] 
BttXMG  CODE  aSU>-OS-« 


Rutgers  University  et  al.  Consolidated 
Decision  on  AppHcatioris  for  Duty-Free 
Entry  of  Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub 
L.  89-651.  80  Slat.  897: 15  CFR  301). 
Related  records  tan  be  viewed  between 
8:30  am.  and  5:0P  p.m  in  Room  1523, 
U.S.  Department  of  Commerce.  14th  and 
Constitution  Avenue  NW..  Washington. 
DC. 

Docket  Number.  86-182.  Applicant: 
Rutgers  University,  Pi.scataway.  NI 
1)6854.  Instrument:  High  Resolution  Ion 
Energy  Anal>'zer  and  High  Precision 
Sample  Manipulator.  Manufacturer 
High  Voltage  Engineering  Europa.  The 
Netherlands.  Intended  Use:  See  notice  at 
53  FR  20153.  |une  2, 1988.  Reasons  for 
this  Deci.sion:  The  foreign  article 
provides  for  simultaneous  detection  of 
energy  and  angular  dislribulion  over  an 
angle  of  30'  in  the  energy  range  of  50  tu 
350  000  electron  volts. 

Docket  Number  88-183.  Applicant 
Rutgers  Unlversily,  Piscataway,  N| 
08854.  Instrument:  400  kV  Heavy  Ion 


Accelerator.  Manufacturer  High 
Voltage  Engineering  Europa,  The 
Netherlands.  Intended  Use:  See  notice  at 
53  FR  20153.  June  2. 1968.  Reasons  for 
this  Decision:  The  foreign  article 
provides  an  acceleration  voltage  of  400 
kV.  0.05**  ripple,  a  mass  range  to  200 
amu  and  a  beam  current  of  1 
microampere  on  a  target  in  a  spot  of  1 
mm  diameter. 

Docket  Number  88-209.  Applicant 
University  of  Colorado.  Boulder.  CO 
80309-0250.  Instrument  Electron 
Microprobe.  Model  WDS/EDS. 
Manufacturer  lEOL.  LTD.,  ]apan. 
Intended  Use:  See  notice  at  53  FR  22685, 
lune  17. 198a  Reasons  for  this  Decision: 
The  foreign  instrument  is  capable  of 
quantitative  analysis  of  EDS/WDS 
signals  and  permits  real  time  display  of 
spectral  acquisitions. 

Comments:  None  received 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States.  The 
capabil.ity  of  each  of  the  foreign 
instruments  described  above  is  pertinent 
to  each  apphcant's  intended  purposes. 
We  know  of  no  instrument  or  apparatus 
being  manufactured  in  the  United  States 
which  is  of  equivalent  scientific  value  to 
any  of  the  foreign  instruments. 
Frank  W.  Creel. 

Dirt?ctor.  Statutory  Import  Programs  Staff. 
[FR  Dot:  BS-201B8  Filed  9-2-68:  8:45  am| 
BILL4NG  COOC  SSTO-DS-H 

University  of  Illinois;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scienttfte  Instrument 

This  densitm  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Public  Law  B9- 
651.  80  CFR  3011.  Related  records  can  be 
viewed  between  8:30  a.m.  and  5:00  p.m. 
in  Room  1523,  U.S.  DeparimenI  of 
Commerce,  14th  and  Constitution 
Avenue  NW..  Washington.  DC 

Docket  Number:  86-213.  Applicant 
University  of  Illinois.  Urbana,  IL  61801. 
Instrument  Scanning  Electron 
Microscope  with  Accessories.  Mode) 
Slereoscan.  Manufactuier:  Cambridge 
Instruments.  Uniled  Kingdom.  Intended 
Use:  See  notice  al  53  FR  22685.  )une  17. 
1988. 

Comments:  Amray.  Inc.,  160 
Middlesex  Turnpike.  Bedford,  MA  01730. 
provided  timely  comments  opposing  this 
application. 

Oeri'iinn  Denied-  An  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  It  Is 
intended  lo  be  used,  is  being 
manufactured  in  the  Uniled  Stales, 


Reasons:  The  applicant  slates  that  (1) 
there  are  no  domestic  manufacturers 
making  scanning  electon  microscopes 
(SEMs)  and  (2)  the  imperative 
(pertinent)  features  of  the  foreign 
instrument  are  high  acceleration  of  40 
kV,  a  beam  diameter  of  5nm  and  a 
conjugate  beam  blanking  scheme.  The 
applicant's  statement  that  there  are  no 
domestic  manufacturers  of  SEMs  is 
incorrect  Also,  the  Amray  instrument  s 
capabilities  exceed  the  applicant's  listed 
requirements  (providing  an  accelerating 
voltage  of  50  kV  and  a  beam  diameter  of 
4nm).  Finally,  the  Amray  SEM  provides 
a  conjugate  beam  blanking  system. 

In  summary,  the  Amray  instniment 
satisfies  or  exceeds  the  applicant's 
stated  requirements.  Accordingly,  we 
deny  this  application. 
Frank  W.  Greet.  *' 

Director.  Statutory  Import  Programs  Staff 
IFR  Dw    88-20170  Filed  9-2-68:  6:45  am) 
BLUHG  CODE  U10-OS-4I 


University  of  Notre  Dame;  Decision  ol 
Application  for  Duty-Free  Entry  of 
Scientific  Accessory 

This  decision  is  made  pursviant  to 
section  6(c)  of  the  Educational  Scientific 
and  Cultural  Materials  Importation  Acl 
of  1966  (Pub.  L,  89-a51,  80  Slat.  897;  15 
CFR  301).  Related  records  can  be 
viewed  between  8-.30  AM  and  5.00  PM  in 
Room  1523,  U.S.  Department  of 
Commerce.  14lh  and  Constttulion 
Avenue  NW..  Washington.  DC. 

Docket  Number  88-218.  Applicant: 
University  of  Notre  Dame,  Notre  Dame. 
IN  46556.  Instrument  Low  Energy 
Electron  Diffraclometer.  Model  SPA- 
\JEED.  Manufacturer  Leybold.  West 
Germany.  Intended  Use:  See  notice  at  53 
FR22666.  June  17. 1988. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scienlific  value  lo  the  foreign 
inBtrumenl.  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  Slates. 

Reasons:This  is  a  compatible 
accessory  For  an  instrument  previously 
imported  for  the  use  of  the  applicant. 
The  instrument  and  accessory  were 
made  b>'  the  same  manfacturer.  The 
accessory  is  pertinent  lo  the  intended 
uses. 

We  know  of  no  domestic  accessory 
which  can  be  readily  adapted  lo  the 
instrument. 
Frank  W.  Creel, 

Director  Slafulory  Import  /'rfyroma  Staff. 
|FR  Dot.  BR-20171  Ftled  9-2-88.  fl  45  am| 
BtLUNG  CODE  U10-OS.4I 
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National  Oceanic  and  Atmospheric 
Administration 

National  Fish  and  Seafood 
Promotional  Council;  Meeting 

Agency:  National  Marine  Fisheries 
Sen-ice  (NMFS),  NOAA.  DOC. 

Time  and  Date:  The  meeting  will 
convene  at  8:15  a.m..  October  5. 1988 
and  adjourn  approximately  4:00  p.m., 
October  6. 1988. 

P/ace:  The  Warwick  Hotel,  4th  and 
Lenora  Streets,  Seattle.  WA  98111, 

Status:  NOAA  announces  a  meetmg  of 
the  National  Fish  and  Seafood 
Promotional  Council  (NFSPC).  The 
NFSPC,  consisting  of  14  Industry 
members  (15  authorized,  one 
appointment  pending)  and  the  Secretary 
of  Commerce  as  a  non-voting  member, 
was  established  by  the  Fish  and 
Seafood  Promotion  Act  of  1986  to  carry 
out  programs  to  promote  the 
consumption  of  fish  and  seafood  and  to 
improve  the  competitiveness  of  the  U.S. 
fishing  industr>'. 

The  NFSPC  is  required  to  submit  an 
annual  plan  and  budget  to  the  Secretary 
of  Commerce  for  his  approval  that 
describes  the  marketing  activities  the 
.\FSPC  intends  to  carry  out.  Funding  for 
NFSPC  activities  is  provided  for  through 
Congressional!  npproprlations. 

Matters  to  be  Considered 

Port/on  Opened  to  the  Public 

Octobers.  19B3: 8:15  am-8;40  am— 
Opening  remarks,  approval  of  minutes 
from  last  meeting:  8:40  am-12:00  noon— 
Discussion/review  of  program 
objectives  as  stated  in  marketing  plan 
and  projected  activities  including 
overall  coordinated  effort  and  co-op 
advertising:  1:15-4:00— Review  of 
projected  activities  including  public 
relations  "grass  roots"  campaign  and 
seafood  cook-off.  update  on  status  of 
marketing  plan,  advertising/public 
relations  contract  and  publicity. 

Octobers.  7.98«.  9:00  am-12:00— 
Presentation  of  the  results  of  the 
"Qualitative  Consumer  Attitude  Study." 
discussion  of  environment/pollution 
media  relations  potential  joint  venture: 
I.OCM:00 — update  on  status  of  omnibus 
consumption  study,  discussion  on 
'industry  workshop."  trade/trade  show 
issues,  future  meeting  agenda  and  other 
pending  business. 

Purtion  Closed  to  the  Public:  None. 

FOB  FURTHER  INFORMATION  CONTACT: 

leahne  M.  Grasso.  Program  Coordinator. 
.National  Fish  and  Seafood  Promotional 
Council.  1825  Connecticut  Avenue  NW. 
Room  818,  Washington.  DC  20235. 
Telephone:  |202|  67J-5327. 


Daled.  August  31.  198a 
Thomas  |.  Billy. 

Acting  DiKclor.  Office  of  Trade  and  Industry 
Services. 
|FR  Doc,  88-201 7«  Filed  9-2-8S:  8:45  am| 

BICUMG  CODC  35tO-22-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Air  Force  Activities  for  Conversion  to 
Contract 

action:  Notice, 

The  Air  Force  recently  determined 
that  the  Shelf  Stocking  and  Custodial 
function  at  Patrick  AFB,  FL  will  be 
examined  for  possible  conversion  to 
contract. 

For  further  information  contact  Mr, 
lack  Flenner.  HQ  AFCOMS/XPMO. 
Kelly  AFB,  TX  78241-6290.  telephone 
(512)  925-6692. 
Patsy  |.  Conner. 

Air  Force  Federal  Register  Liaison  Officer 
|FR  Doc  e«-:ni,ii  Fiipd  ^2-m.  has  am) 

BiuiNG  cooe  »it>-Oi-W 


DEPARTMENT  OF  EDUCATION 

ICFDA  No  84  133A1 

Inviting  Applications  for  a  Research 
and  Demonstration  Project  Under  the 
National  Institute  on  Disability  and 
Rehabilitation  Research  for  Fiscal  Year 
1989 

Pu.-posf:  t»rovid(?s  support  to  public 
and  private  agencies  and  organizations, 
including  institutions  of  higher 
education.  Indian  tribes,  and  tribal 
organizations,  for  research  and  training 
for  hearing  loss  assessments  for  native 
Hawaiian  children. 

Deadline  for  transmittal  of 
applications:  November  15. 1988. 

Applications  available:  September  7. 
1988. 

Available  funds:  $500,000. 

Estimated  average  size  of  awards: 
S250.1XXI  per  year  for  two  years. 

Estimated  number  of  awards:  1 . 

Project  period:  24  months. 

Applicable  regulations:  (a)  Education 
Department  General  Administrative 
Regulations.  34  CFR  Parts  74.  75,  77.  78. 
and  80(b)  National  Institute  on 
Disability  and  Rehabilitation  Research 
Regulations.  34  CFR  Parts  350  and  351, 

Authority  for  this  competition:  The 
Department  of  Education 
Appropriations  Act,  1988  provides  that 
SSOO.OOO  shall  be  available  on  a 
competitive  basis  for  research  and 
training  for  hearing  loss  assessments  for 


native  Hawaiian  children  under  section 
204  of  the  Rehabilitation  Act  until 
September  30. 1989. 

For  applications  or  information 
contact:  National  Institute  on  Disability 
and  Rehabilitation  Research.  US. 
Department  of  Education.  400  Maryland 
Avenue  SW  .  Swilzer  Building.  Room 
3070.  Washington.  DC  20202.  Telephone: 
(202)  732-1207;  deaf  and  hearing 
impaired  individuals  may  call  (202)  732- 
1198  for  TTY  services. 

Program  Authority:  28  U.S.&  7S2|a). 

Duled  Auijual  30. 1988. 
Madelebn  Will, 

Assistant  Secretary  for  Special  Education  tuid 

Rehabilitative  Services. 

|FR  Doc  B8-20I33  Filed  9-2-88;  8:45  am| 

BILUNO  COOC  4000-01-41 


Research  and  Development  Centers 
Program 

ACTION:  Notice  of  cancellation  of  the 
grant  competition  for  new  awards  in 
Fiscal  Year  1989  for  Citizenship  and 
Character  Education. 

SUMMARY:  On  lune  13. 1988.  the 
Assistant  Secretary  for  Educational 
Research  and  Improvement  published  a 
notice  in  the  Federal  Register  (53  FR 
22042)  Inviting  applications  for  new 
awards  under  the  Research  and 
Development  Centers  Program  for  fiscal 
year  1989.  In  that  notice,  it  was 
estimated  that  $500,000  would  be 
available  for  new  awards  for  a  research 
and  development  center  to  study 
citizenship  and  character  education. 

In  light  of  appropriations  action  for 
1989,  the  Department  of  Education  has 
determined  that  no  funds  will  be 
available  for  new  awards  under  the 
Citizenship  and  Character  Education 
competition,  and  Is  therefore  cancelling 
this  competition.  Institutions  of  higher 
education  and  other  eligible 
organizations  are  asked  not  to  submit 
applications  for  awards  under  this  grant 
competition  (CFDA  No.  84.117Q)  If 
applications  are  received,  the 
applications  will  be  returned  to  tha 
senders  without  being  reviewed. 

This  notice  does  not  affect  the  grant 
competition  for  awards  for  a  research 
and  development  center  for  the  study  of 
effective  schooling  of  disadvantaged 
students  (CFDA  No.  84.117R). 
Applicants  must  submit  their 
applications  to  the  Department  by  the 
September  16  deadline  established  in 
the  notice  that  was  published  in  the 
Federal  Register  on  May  10. 1988.  (53  FR 
16578) 

rOR  FURTHER  INFORMATION  CONTACT: 

For  information  regarding  the 
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competilion  for  the  center  to  study 
citizenship  and  character  education, 
applicants  should  contact  Dr.  Ivor 
Pritchard;.for  information  regarding  the 
competition  for  the  center  to  study 
effective  schooling  of  disadvantaged 
students,  applicants  should  contact  Dr 
John  Ralph.  Office  of  Research.  Office  of 
Educational  ReseartJi  and  Improvement. 
U.S.  Department  of  Education.  555  New 
Jersey  Avenue  NW.,  Washington.  DC 
2020»-S646.  Telephone  number  (202) 
357-6223. 

Dated:  August  31.  isaa 
Ctaestir  E.  nan.  |c. 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 
(FR  Doc  88-2OT8,')  Piled  9-2-88:  8:45  am) 

BIUJNG  cooe  4000-0  l-M 


DEPARTMENT  OF  ENERGY 

Oltice  of  Energy  Research 

Special  Research  Grant  Program 
Notice  88-5:  Nuclear  Medicine 
Research 

AGENCY:  Department  of  Energy.  (DOE), 
ACTION:  Notice  inviting  grant 
applications, 

SUMMARY:  DOE'S  Office  of  Energy 
Research  (OER)  announces  its  inlerest 
in  receiving  applications  for  Special 
Research  Grants  that  will  support 
research  in  nuclear  medicine.  This 
program  emphasizes  the  medical 
applications  of  nuclear  technology, 
particularly  the  development  of 
radiopharmaceuticals  and 
instrumentation  for  imaging  and  other 
diagnostic  and  research  procedures. 
Research  efforts  should  be  directed  to 
developing  improved  methods  for 
radioisotope  production, 
instrumentation,  radiopharmaceutical 
synthesis,  and  clinical  feasibility 
studies. 

Radiopharmaceuhcal  research  seeks 
to  develop. new  radiopharmaceuticals 
(sometimes  called  "radioactive  tracers  "| 
and  conducts  early  (preclinical) 
biomefiical  studies  on  new  compounds. 
While  studies  of  brain  and  heart 
metabolism  constitute  the  largest  class 
of  activities,  the  program  also 
investigates  radiopharmaceuticals  for 
diagnosis  and  therapy  involving  other 
organs. 

Clinical  feasibility  research  includes 
m  vivo  testing  of  new 
radiopharmaceuticals  in  animals  and,  in 
selected  cases,  humans.  Researchers 
funded  through  the  program  evaluate 
methods  for  studying,  diagnosing,  and 
treating  diseases  such  as 
cardiopulmonary  disease,  mental 


disorders,  cancers,  other  tumors,  and 
metabolic  disorders.  Particle  beam  and 
heavy  ion  therapy  research,  partly 
radiopharmaceutical  and  partly  clinical 
feasibility  studies,  is  conducted  to  find 
ways  to  treat  inoperable  disorders  in 
humans. 

Instrumentation  research  focuses 
primarily  on  advanced  radiation 
detectors,  improved  resolution  of 
Positron  Emission  Tomography  (PET) 
and  other  imaging  techniques,  and 
^innovative  applications  of  energy 
related  tetiinoiogies  for  noninvaslvely 
ascertaining  the  functioning  and 
condition  of  internal  organs- 
DATES:  To  permit  timely  consideration 
for  award  in  Fiscal  Year  1989. 
appUcations  submitted  in  response  to 
this  Notice  should  be  received  by  the 
DOE.  Division  of  Acquisition  and 
Assistance  Management  by  January  8. 
1989. 

ADDRESS:  Completed  applications 
should  be  forwarded  to;  U.S. 
Department  of  Energy.  Office  of  Energy 
Research.  Division  of  Acquisition  and 
Assistance  Management.  Room  G-230. 
Washington.  DC  20545.  ATTN:  Program 
Notice  B8-5. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Piiul  Ch...  Offli  e  of  Health  and 
F,n\ironmental  Researth,  ER-73. 
Wiishinglon.  Dt:  21)545.  (301)  35J-,t897. 
SUPPLEMENTARY  INFORMATION:  This 

notice  relates  to  the  Nuclear  Medicine 
Program.  Human  Health  and 
Assessments  Division.  Office  of  Health 
and  Environmental  Research  The  goal 
of  this  program  is  to  develop  new  and 
Improved  methods  and 
radiopharmaceuticals  for  using  nuclear 
science  and  technology  in  diagnosis, 
therapy  and  research.  It  is  anticipated 
that  ten  to  fifteen  awards  will  be  made 
at  approximately  $150,000  per  year. 
Multiple  year  funding  of  awards  is 
expected  subject  to  the  availability  of 
future  funds. 

Applications  should  be  directed  to 
state-of-the-art  research  that  contributes 
to  the  following  areas: 

1.  The  development  of  generator 
systems  for  short-lived  daughter 
radionuclides  of  use  in  medical 
diagnosis  and  studies  of  physiological 
processes. 

2.  Imaging  Development  for: 
(a)  Positron-emitters 

(i)  Development  of  better  annihilation 
photon  detectors 

(ii)  Development  of  a  compact,  less 
expensive  cyclotron  for  radiosotope 
production 

(iii)  Development  of  more  efficient 
automated  systems  for 
radiopharmaceuticals  incorporating  the 
short-lived  positron-emitters 


(b)  Single  photon  emitters: 

(i)  Development  of  better  inslrumenis 
lor  SPECT  imaging 

(11)  Development  of  improved 
detectors  and  collimator  design 

(iii)  Development  of  better 
reconstruction  algorithms 

(c)  Computer  software  dovclopmeni 
for: 

(i)  Modeling  of  plasma  kinetics  and 
biodislribution  of  labeled  monoclonal 
antibodies  for  radiation  dose  estimates 
prior  to  radioimmunotherapy 

(11)  Quantitation  of  physiological  and 
abnormal  function  of  specific  organs 
from  serial  camera  images 

(iii)  Comparison  of  the  efficacy  of 
various  parameters  of  organ  function 

(iv)  Improved  methods  for  analyzing 
three-dimensional  data  generated  by 
SPECT  or  PET 

3.  Development  and  diagnostic 
applications  of  gamma-emitting  radio- 
pharmaceuticals for 

(a)  Improved  Tc-99m  agents  for  organ 
imaging 

(b)  Belter  agents  for  imaging  thrombi 
and  atherosclerotic  lesions 

(c)  Development  of  receptor-binding 
agents  for  more  selective  localization  of 
various  radionuclides  in  specific  tissues 
or  organs 

(d)  Belter  methods  for  labeling  blood 
cellular  components  for  study  in  cellular 
immunology 

(e)  Better  biFunctional  chelates  for  Tc 
99m  and  other  radioactive  elements  ici 
conjugate  monoclonal  anilbodies  and 
other  proteins 

(f)  Improved  characterization  of  the 
radiochemical  and  labeling  properties  of 
intermediate  half-life  gamma  emitters 
such  as  Ru-97  and  Pb-203 

4.  The  development  of  therapeutic 
applications  of  radionuclides,  particlarly 
for  radioimmunotherapy  with  labeled 
monoclonal  antibodies.  This  research 
involves  the  production  of  radionuclides 
with  optimum  physical  and  chemical 
properties  and  their  incorporation  into 
radiopharmaceuticals,  animal  testing, 
and  computer  modeling  for  radiation 
dose  estimates. 

5.  Design  and  development  of  an 
alternative  (non-reactorj  source  of 
epithermal  neutrons  for  use  in  boron 
neutron  capture  therapy. 

6.  Development  of  boronated 
compounds  with  selecllvlly  for  tumor 
cells  and  rapid  blood  clearance  to 
ascertain  clinical  feasibility  of  boron 
neutron  capture  therapy. 

In  addition.  Information  regarding 
preparation  and  submission  of 
applications,  eligibility,  limitations, 
evaluation  and  selection  process,  and 
other  policies  and  procedures  are 
contained  in  the  OFJ?  Special  Research 
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Granr  Appiicarion  Kit  and  guide.  The 
.Application  Kit  and  guide  is  available 
fr'.'m  DOE'S  administrative  contractor. 
the  Oak  Ridge  Associated  Universities 
K-iRAU).  Telephone  request  may  be 
made  by  calling  (615|  576-3455  or  FTS 
626-3455. 

Instructions  for  preparation  of  an 
application  and  on  DOE  research 
interests  are  included  in  the  kit. 

(The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  Program  is 
81049) 

Issued  in  Washington.  DC.,  on  August  28. 
1 988. 
Ira  M.  Adiw. 

Dfputy  Director  for  Managment.  Office  of 

Energy  Research. 

|FR  Doc  88-20182  Filed  9-2-88;  8:45  ami 

StLLIfNj  COOC  MMMll-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Fnvir')i;n;ent,Ti  (Jmur'nin 
Mmcy  (EPA). 
actiok:  Notice. 

summary:  In  compliance  with  the 
I'dperwork  Reduction  Act  (44  U.S.C. 
,1501  ?f  spijl.  this  notice  announces  that 
the  Information  Collection  Request  |ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  is  available  to  the 
public  for  review  and  comment.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
I  Mrden;  where  appropriate,  it  includes 
the  actual  data  collection  instrument. 

FOR  FURTHER  INFORMATION  CONTACT: 

I  .^r).)  !,.... ..,,j!i..  .,!  ppA   (2(12)  :l82-2r40. 

SUPPLEMENTARY  INFORMATION: 

( iffire  uf  Pesticides  and  Toxic 
Substances 

Title-  Quality  Assurance  Pilot  for 
3  oxic  Release  Inventory  Form  R  |EPA 
ICR  s  1483). 

AbstrocI:  Twenty-five  selected 
facilities  who  have  submitted  the  Toxic 
Release  Inventory  Form  "R"  will  be 
asked  to  participate  in  a  pilot  survey 
designed  to  assess  the  accuracy  of  the 
c  stimation  techniques  used  in  preparing 
the  release  ai.d  waste  treatment 
efficiency  data,  and  the  methods  of 
conducting  site  visits. 

Burden  Statement:  The  average 
industry  burden  for  facilities 
participating  in  the  site  visits  is 
estimated  to  be  46  hours.  This  includes 
lime  fur  reviewing  survey  materials  and 


their  own  chemical  data,  as  well  as  the 
debriefing  by  EPA  contractor  personnel. 

Respondents:  Facilities  in  SIC  codes 
2t>-39  that  manufacture,  import  or 
process  certain  toxic  chemicals  above 
statutory  thresholds.  Participation  will 
be  voluntary. 

Estimated  No.  of  Respondents:  25. 

Frequency  of  Collection:  One  time 
only. 

Total  Estimated  Annual  Burden:  1.250 
hours. 

Send  comments  regarding  the  burden 
estimates,  or  any  other  aspects  of  this 
collection  of  information,  including 
suggestions  for  reducing  these  burdens 
to: 
Carla  Levesque.  Environmental 

Protection  Agency.  Information  Policy 

Branch  (PM-223|.  401  .M  St.,  SW.. 

Washington.  DC  20O18 
and 
Tim  Hunt.  Office  of  Management  and 

Budget.  Office  of  Information  and 

Regulatory  Affairs,  728  Jackson  Place. 

NW..  Washington.  DC  20S03. 

(Telephone  (202|  395-3084). 

OMB  Respfinses  To  Agency  PRA 

Clearance  Requests 

EPA  ICK  S1249:  Requirements  for  the 
Use  of  1080  Collars  for  Livestock 
Protection;  was  approved  08/15/88: 
OMB  S2070-0074:  expires;  08/31/91. 

EPA  ICR  «1290:  Ethylene  Oxide 
Monitoring  and  Recordkeeping  Program; 
has  been  discontinued  as  of  08/17/88; 
OMB  S2070-00a0. 

EPA  ICR  «  1348;  FU-TUK  Sec.  24(c) 
Survey  Questionnaire  for  Stale  Special 
Local  Need  Registrations;  has  been 
discontinued  as  of  08/17/88;  OMB 
=2070-0088. 

Dale  Augusl  29. 1888. 
Paul  Lapsley. 

Director.  Information  and  Regulatory  Systems 

Division. 

(PR  Doc  88-20130  Filed  9-2-88;  8:45  am| 

BHXING  COOC  M«0-50-« 

I FRL-3440-5 1 

Office  Of  Research  and  Development: 
Ambient  Air  Moniffiring  Reference  and 
Equivalent  Mettiods;  Receipt  ot 
Application  for  a  Reference  Method 
Determination 

Notice  IS  hereby  given  that  on  June  14. 
1988.  the  Environmental  Protection 
Agency  received  an  application  from  the 
Oregon  Department  of  Environmental 
Quality.  811  SW.  6th  Avenue.  Portland. 
Oregon  97204.  to  determine  if  its 
Medium  Volume  PMio  Sampler  should 
be  designated  by  the  Administrator  of 
the  EPA  as  a  reference  method  under  40 
CFR  Part  53.  If.  after  appropriate 


technical  study,  the  Administrator 

determines  thai  this  method  should  be 

so  designated,  notice  Uiereof  will  be 

given  in  a  subsequent  issue  of  the 

Federal  Register. 

Carl  I  Garber. 

.•ictintf  .^ssistani  Administrator  for  Research 

and  Development 

(FR  Doc.  88-20129  Filed  9-2-88;  8.45  am) 


IOI>TS-59262B:  FRL-3441-81 

Certain  Chemical  Approval  ol  a  Test 
Marketing  Eiemption 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

tUMMAHY:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-88-16.  The  test  marketing 
conditions  are  described  below. 
EFFECTIVE  DATE:  August  24.  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Cole,  i*rpmaniifacture  Notice 
Management  Branch.  Chemical  Control 
Division  (TS-794|.  Office  of  Toxic 
Substances.  Environmental  Protection 
Agency,  Rm.  E-611.  401  M  St.  SW.. 
Washington.  DC  20460.  (202-382-3861) 
tUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  If  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-88-16. 
EPA  has  determined  that  lest  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  in  the  TMF.  application,  and  for 
the  time  period  and  restrictions 
specified  below,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volume, 
use.  and  the  number  of  customers  must 
not  exceed  that  specified  in  the 
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opplicatiun.  All  other  cunditiun.s  and 
restrictions  described  in  the  application 
and  in  this  notice  must  be  met. 

The  following  additional  restrictions 
apply  to  TME-88-16;  1.  During 
manufacturing  and  use  of  the  substance 
at  any  site  controlled  by  the  applicant, 
any  person  under  the  control  of  the 
applicant,  including  employees  and 
contractors,  who  may  be  exposed  to  the 
substance  shall  use  the  follovking 
equipment: 

a.  Any  person  who  may  be  exposed  to 
the  substance  dermally  shall  wean  i. 
Gloves  determined  by  the  applicant  to 
be  impervious  to  the  substance  under 
the  conditions  of  exposure,  including  the 
duration  of  exposure.  The  applicant 
shall  make  this  determination  either  by 
testing  the  gloves  under  the  conditions 
of  exposure  or  by  evaluating  the 
specifications  provided  by  the 
manufacturer  ot  the  gloves.  Testing  or 
evaluation  of  specifications  shall 
include  consideration  of  permeability. 
penetration,  and  potential  chemical  and 
mechanical  degradation  by  the 
substance  and  associated  chemical 
substances; 

ii.  Clothing  which  covers  any  other 
exposed  areas  of  the  arms,  legs,  and 
torso;  and 

iii.  Chemical  safety  glasses  or 
equivalenl  eye  protection. 

b.  Any  person  who  may  be  exposed  to 
the  substance  via  inhalation  shall,  at  a 
minimum,  wear  a  NIOSH  approved 
caiegory  21C  respirator. 

2.  The  Company  shall  inform  all ' 
persons  describing  in  paragraph  1.  of  the 
requirements  of  this  Order  both  in 
writing,  and  by  presenting  the 
information  as  part  of  a  training 
program  in  safety  meetings  at  which 
attendance  is  recorded,  by  means  of  the 
following  statement;  WARNING: 
Contact  with  skin  or  inhalation  may  be 
harmful.  Chemicals  similar  in  structure 
to  (insert  appropriate  name)  have  been 
found  to  cause  oncogenicity, 
mutagenicity,  developmental  toxicity, 
and  damage  to  mucous  membranes.  I'o 
protect  yourself,  you  must  wear 
protective  gloves,  clothing,  chemical 
safety  glasses,  and  a  NIOSH  approved 
category  2lC  respirator. 

3.  The  applicant  shall  maintain  the 
following  records  until  five  years  after 
the  dale  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11  of 
TSCA; 

a.  Records  of  the  quantity  of  the  TME 
substance  produced  and  the  date  of 
manufacture. 

b.  Names  of  persons  who  have 
attended  safety  meetings  in  accordance 
with  paragraph  2.,  the  dates  of  such 


meetings,  and  copies  of  any  written 
information  provided  in  accordance 
with  paragraph  2.  N^^_^ 

c.  Any  determination  that  the  gloves 
are  impervious  to  the  TME  substance  as 
required  by  paragraph  l.a.i.  above. 
T-88-16 

Date  ofReceipL-  July  11. 1988. 

Notice  of  Receipt:  August  2. 1988  (53 
FR  29086). 

Applicant  Confidential. 

Chemical:  (G)  Halo-sulfo  aromatic 
ester,  sodium  salt. 

Use:  (G)  Destructive  use. 

Production  Volume:  Confidential. 

Number  of  Customers:  None  (site 
limited  intermediate). 

Test  Marketing  Period:  One  year, 
commencing  on  first  day  of 
manufacture. 

Risk  Assessment:  EPA  identified 
cohcems  for  oncogenicity,  mutagenicity, 
developmental  toxicity,  and  damage  to 
mucous  membranes  based  on  test  data 
on  chemical  substances  analogous  to  the 
TME  substance.  However,  during 
manufacturing  and  use  of  the  substance 
at  the  applicant's  site,  inhalation 
exposure  to  workers  will  be  prevented 
by  the  use  of  a  respirator  and  dermal 
exposure  will  be  prevented  by  the  use  of 
dermal  protective  equipment.  Therefore, 
the  test  market  substance  will  not 
present  any  unreasonable  risk  of  injury 
to  health.  EPA  identified  no  significant 
environmental  concerns  for  the  test 
market  substance.  Therefore,  the  test 
market  substance  will  not  present  any 
unreasonable  risk  of  injury  to  the 
environment. 

The  Agency  reserves  the  nghl  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  findings  that  the 
test  marl^eting  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Dalcd:  August  24.  1988. 
Weody  Cleland-HaimieU. 
Deputy  Director.  Chemical  Control  Division. 
Office  of  Toxic  Substances. 
[FR  Doc  8«-2m23  Filpd  9-2-«fl:  «  45  ari| 
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Applicant,  city  and 
State 

File  No 

MM 

Doi*ei 
No 

A  Josey 

BPH-870629NU 

88-392 

Inc ,  Geofgelovm. 

TX 

B  EknocLms 

BPH-a70630MN 

Stephens. 

Georgetown.  TX. 

C  Geonjelown 

ePH-S707DIMS 

Ltd;  Georgaam.  TX. 

0  WiItt  Jay  Hvpole 

BPM-87070tMT 

d/t)/a  Georgetown 

Broadcasters: 

£  East  Texas  UnMied 

BPM-B7I)701 

Partnershgi; 

MW 

Georgetown,  TX. 

F  WiUiannon  County 

BPH-S70701NA 

Communications. 

Inc .  Georgetown 

TX 

G  Wriham  C  Grove; 

BPH-87070INC 

G-xjrgajown.  TX 

FEDERAL  COMMUNICATIONS 

COMMISSION 

Consolidated  Proceeding:  Josey 
Communications,  Inc.,  et  al. 

1.  The  Commission  has  before  il  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Acl  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  sel  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  ils 
entirety  under  the  corresponding 
headings  at  51  FR  1934".  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Hf  acting  and  Applicants 

1.  Air  Hazard.  F.F 

2.  Comparative.  All 
3  Ultimale.  All 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant  to  which  it 

•applies  are  set  forth  in  an  Appendix  lo 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services. 
Inc..  2100  M  Street.  NW..  Washington. 
DC  20037  (Telephone  No.  (202)  857- 
3800}. 
W.  (an  Gay, 

Assistant  Chief.  Audio  Sei^  ices  Division. 
Mass  Media  Bureau. 
(FR  Doc.  88-20097  Filed  9-2-88: 8.45  am| 
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Consolidated  Hearing;  Peoria 
Broadcasting  Co.  et  al. 

1  The  Commission  has  before  it  the 
Following  mutually  exclusive 
applications  for  a  new  TV  station: 


Apo«c4nt  aty.  antS 
Slate 


A  Peoria 

Broadcasling  Co . 

Peona.  tL 
B  Peona 

Broadcasling 

Services,  Inc.. 

Peona.  IL    ' 


BPCT-e70331tZ 


BPCT-6S0209KJ 


Oodiet 
No 


2.  Pursuant  to  section  309(e|  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consoliddted  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1988. 
The  letter  shown  before  each  applicant's 
name,  above,  is  usecf^elow  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issup  Ih'adwg  and  AppJicant(s) 

Air  Hazard — A.  B 
Comparative — A,  B 
LI  111  mate— A.  B 

3.  If  there  is  any  non-standardized 
issuefsj  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
S-reel  .\W..  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  dupUcattng 
contractor.  International  Transcription 
Services.  Inc.,  2100  .M  Street  NW., 
Washington.  DC  20037  (Telephone  No. 
(202)  B57-38O0). 

Roy  |,  Stewart. 

Chief.  Video  Services  Divition.  Moss  Medio 

Bureau 

|FR  Uuc,  06-20098  Filed  9-2-88;  8;45  am| 

8IUMG  CODC  S712-ai-« 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984, 


Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Manhme  Cbmmission,  1100  L  Street. 
NW  .  R«til  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  ;  572.603  of  Title 
48  of  the  Code  of  Federal  Regulations, 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.;  202-010776-035, 

Title;  Asia  North  America  Eastbound 
Rate  Agreement, 

Parties; 

American  President  Lines.  Ltd, 

lapan  Line,  Ltd, 

Kawasaki  Risen  Kaisha.  Ltd. 

A. P.  Motler-Maersk  Line 

Mistsui  O.S.K.  Lines.  Ltd, 

Neptune  Orient  Lines,  Ltd. 

Nippon  Yusen  Kaisha  Line 

Orient  Overseas  Container  Lines,  Inc, 

Sea-Land  Service,  Inc. 

Yamashita-Shinnihon  Steamship  Co.. 
Ltd. 

Synopsis;  The  proposed  amendment 
modifies  the  voting  procedures  when  the 
private  vote  by  telex  on  a  tariff  matter. 

Agreement  No,;  203-010905-002, 
Title;  Far  East-US,  Discussion 
Agreement, 
Parties; 

Japan  Line.  Ltd, 
Kawasaki  Kisen  Kaisha.  Ltd. 
Mitsui  O.SJC,  Lines,  Ltd. 
Nippon  Yusen  Kaisha 
Yamashita-Shinnihon  Steamship  Co.. 
Ltd. 

Synopsis;  The  proposed  modification 
would  substitute  Nippon  Liner  System. 
Ltd..  as  a  party  to  the  agreement  in  place 
of  lapan  Line.  Ltd.  and  Yamashita- 
Shinnihon  Steamship  Co,.  Ltd.  The 
parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  203-011210, 

Title;  Euro-Gulf  International.  Inc./ 
Deppe  Linie  GmbH  &  Co,  Carrier 
Discussion  Agreement, 

Parties; 

Euro-Gulf  International.  Inc, 

Deppe  Lime  GmbH  a  Co 

Synopsis;  The  proposed  agreement 
would  permit  the  parties  to  exchange 
information,  discuss  matters  of  mutual 
interest  and  concern,  reach  non-binding 
agreements  on  rates  and  formulate 
cooperative  seivice  arrangements  in  the 
trade  between  Northern  European  porta 


and  ports  on  the  Atlantic  Coast  of 
Florida  and  U.S.  Gulf  ports. 

By  order  of  lire  Federal  Maritime 
Commission, 

Oaled:  August  31.  19BS. 
loMph  C  Polking. 
Secretory 

|FR  Doc.  88-2015:1  Filed  9-2-88;  8  45  am] 
ntlMO  COOC  S7M-4I-M 


Agree(nent(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agrcement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1384. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1 100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  5  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.;  22+-O02750B-004, 

Title  LongiAach  Preferential 
Assignment  Agreement, 

Parlies; 

City  of  Long  Beach, 

Sea-Land  Service,  Inc, 

Synoposis;  The  agreement  provides 
for  the  assignment  of  two  gantry 
container  cranes  to  Sea-Land  Services. 
Inc.  and  restates  the  rental  provisions  in 
Paragraph  4  of  the  agreement  in  its 
entirety. 

Agreement  No,;  224-002491-005. 
Title:  Long  Beach  Terminal 
Agreement, 
Parties; 

City  of  Long  Beach 
International  Transportation  Service. 
Inc. 

Synoposis;  The  agreement 
amendment;  |1)  converts  the  remaining 
option  periods  to  a  fixed  term.  (2| 
renegotiates  the  compensation  to  be 
paid  through  )une  30. 1992.  and  (3) 
provides  for  construction  of  additional 
improvements. 

Agreement  No.;  224-200149. 

Title;  San  Diego  Terminal  Agreement, 

Parties; 

San  Diego  Unified  Port  District 

Pasha  Maritime  Services  (PMSj 
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Synoposis;  The  agreement  approves 
PMS  as  a  terminal  operator  to  perform 
handling  and  storage  services  for 
automobiles  received  al  the  Port  of  San 
Diego, 

By  order  of  the  Federal  Maritime 
Commission, 

U,iled.  August  31. 1988 
Joseph  C,  Polkiog, 
Secretary: 

|FR  Doc.  88-20154  Filed  9-Z-S8;  II:4S  am| 
BILLING  COOC  firM-41-« 


Agreeinent(s)  Filed 

1'he  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW..  Room  10325,  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secri'tary,  Federal 
Maritime  Commission,  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  In  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations, 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  232-011208. 

Title.-  Westwood/Gearbulk  Rcciprocil 
Space  Charter  and  Sailing  Agreement. 

Parties: 

Wcstwood  Shipping  Lines. 

Gearfoulk  Ltd.  dba  Goarbulk  Container 
Services, 

Synopsis:  The  proposed  agreement 
would  authorize  the  parties  to  charter 
space  from  one  another  and  rationalize 
sailings,  equipment,  facilities,  services 
and  supplies. 

By  Order  of  the  Federal  Maritime 
Commission. 
loseph  C.  Polking. 
Secretary. 

Dated;  August  31, 1988, 
jFR  Doc,  88-20082  Filed  9-2-88;  8:45  am| 

eiLLJNO  COOC  e73ft-01-M 


Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  given  that  the  following 
applicants  have  filed  with  the  Federal 
Maritime  Commission  applicants  for 
licenses  as  ocecn  freight  forwarders 
pursuani  to  section  19  of  the  Shipping 
Act  of  1984  (46  U,S,C,  app,  1718  and  46 
CFR  Part  510). 


Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarder 
and  Passenger  Vessel  Operations. 
Federal  Maritime  Commission. 
Washington.  DC  20573. 
T.L.  Dillon  &  Company,  14926  Wallers 
Road.  Houston.  TX  77068:  Officer; 
Talmage  Lee  Dillon.  Sole  Proprietor 
VAP  International  Freight  Svstems.  Inc.. 
Cargo  Bldg  80.  Rm  228.  John  F. 
Kennedy  International  Airport, 
lamaica'.  NY.  11430;  Officers;  Angel ) 
Pipitone.  President/Director  Christian 
Morsanutto,  Chief.  Exec.  Officer.  Vito 
A,  Pipitone.  Director/Stockholder; 
Cian  Paolo  Bonali.  Director/ 
Stockholder 
Adora  International  Services.  Rt.  18.  Box 
3184,  Farm  Road  1485  West.  Conroe. 
TX  77302;  Officer  Dora  Gay  Hogland, 
Sole  Proprietor 
IPS  Freight  Services  Limited.  2202  Green 
Hollow  Drive.  Iselin.  New  Jersey 
08830;  Officers;  Peter  Mayliury. 
President,  Bnen  Edward  Kehoe. 
Secretary.  Terri  Brcnnan,  Director/ 
Stockholder,  Andrew  Finn,  Director/ 
Stockholder 
Movers  Pak-Man.  Inc.,  2500  Teagarden 
Street,  San  Leandro.  CA  94577; 
Officers:  Bonnie  L,  Hamlelt. 
Chairman.  Darrell  E,  Hamlett, 
Secretary 
Sesko  International  Inc.  4715  NW,  72nd 
Avenue.  Miami.  FL  33168;  Officer 
William  Abbadie,  President 
ABC  Forwarding  Co,.  966  Hungerford 
Drive.  Unit  27A,  Rockville.  Md  20850; 
Officer  Sam  Salameh,  Sole  Proprietor 
Ford  International  Forwarding.  Inc..  132 
Lafayette  Street— 7th  Fl..  New  York. 
New  York  10013;  Officers;  Rosemary 
M  Ford.  Vice  President/Secretary, 
)ohn  ].  Lord,  III.  Vice  President 
Intermove  Ltd,.  1200  Main  Street. 
Bridgeport.  CT  06604;  Officers: 
Kenneth  M.  Mercado.  President.  Thorn 
Morganti.  Stockholder.  )ana  Pirra. 
Stockholder 
Atlantic  Customs  Brokers.  Inc..  2261 
Broadbndge  Avenue.  Stratford,  CT 
06497;  Officers;  Peter  K,  Schlesinger, 
President,  Mariljm  DiCicco,  Vice 
President.  Valerie  B,  Schlesinger, 
Secretary /Treasurer 
Virginia  Lovejoy  Clement,  149  Ashley 
Hall  Plantation  Rd„  Charleston.  SC 
29407;  Officer:  Virginia  Lovejoy 
CLement.  Sole  Proprietor 
Shandorry  Freight  Forwarding  Inc,  10 
Light  Street,  10th  Fl..  Baltimore. 
Maryland  21202;  Officers;  Kenneth 
Eugene  Milner.  President  Michael 
Daly.  Vice  President,  Marie  Milner. 
Secretary 
Hellmann  International  Forwarders. 
Inc.,  400  Oceangate  Ste.  320.  Long 


Beach.  C.^  90802;  Officers:  Kurt  I. 
Carlson.  President/Treasurer.  Gregg 
E.  Borgeson.  Vice  President/Secretary, 
lost  Hellmann.  Director.  Klaus 
Hellmann.  Director.  Norbert  Kern, 
Director 
Luis  Miguel  Hallancia.  11302  S.W.  164 
Terrace.  Miami.  Florida  33157;  Officer 
Luis  Miguel  Hallancia.  Sole  Proprietor 

).H.  Bachmann  California  Inc..  624  So. 
Grand  Ave..  Suite  2700.  Los  Angeles. 
CA  90017-3328;  Officers;  Horts 
Rehling.  President/Director.  Edward 
Dubbers-Albrecht.  Exec,  Vice 
President,  Hans  H.  Meyer,  Secretary/ 
Treasurer/Director 

Transit  Cargo  Services,  Inc.  45  |ohn 
Street,  New  York.  NY  10038;  Officer 
Miguel  Guerrero.  Jr..  President/ 
Stockholder 

Future  Freight  Systems.  Inc.  48  Third 
Street.  So,  Kearny,  NJ  07032;  Officer 
Joseph  Sade.  President 

Challenge  Crating  and  Storage  Inc.,  950 
Eller  Drive,  P,0  Box  350582,  Ft, 
Lauderdale.  Florida  33335.  Officers; 
Ian  Elder.  President,  (dmes  Elder,  Vice 
President,  Irvine  Smyth.  Director 

Ricardo  A,  Segebre.  15851  S.W.  284th 
Street,  Miami,  Flonda  33033;  Officer 
Ricardo  A,  Segebre.  Sole  Proprietor. 
By  the  Federal  Maritime  Commission. 
Dated:  August  31. 1988. 

Josepb  C,  Polking. 

Sixretory 

(FR  Doc  88-Cm75  Filed  9-2-88;  8:45  ami 

BI4.UNG  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

American  Slate  Corp,  et  al.; 
Formations  of:  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  cump;iiiies  lisled  in  this  nolice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Acl  (12 
U.SC  1842(c)). 
''     Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  heanng 
must  include  a  statement  of  why  a 
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wrilten  presenlalion  would  not  sufTice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications^ 
must  be  received  not  Itiler  than 
September  ZX  I9fta. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  Z30 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  American  State  Corporation. 
Lawrenceburg.  Indiana:  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  American 
State  Bank.  Lawrenceburg,  Indiana. 

2-  First  IHini  Bancorp.  Inc..  Calesburg. 
Illinois;  to  acquire  86.48  percent  of  the 
voting  shares  of  First  National  Bank  in 
Galva,  Galva.  Illinois.  Comments  on  this 
application  must  be  received  by 
September  21. 1988. 

B  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  5S480: 

1,  Blunt  Bank  Hotding  Company. 
Blunt.  South  Dakota:  to  become  a  bank 
holding  company  by  acquinng  97,75 
percent  of  the  votmg  shares  of  Dakota 
State  Bank  of  Blunt,  S.D..  Blunt.  South 
Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  30,  1988, 
[ames  McAfee. 

Associate  Secretary  of  the  Board. 
IFR  Doc  68-20088  Filed  9-2-88;  8:45  am| 
BILUMQ  CODE  Ut0>«1-1> 

Ctiange  in  Bank  Control;  Acquisition  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificant  listed  below  has 
fipplied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  Ifn7|j))  and 
§  225.41  of  the  Board's  Rpgulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
t817(i)f7]l. 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  21.  1088. 


A.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble.  Vice  i'resident)  400 
South  Akard  Street.  Dallas.  Texas  75222: 
1.  John  O.  Coiquitt.  Jr..  Dalhart,  Texas; 
to  acquire  87.2  percent  of  the  voting 
shares  of  First  Dalhart  Bancshares.  Inc.. 
Dalhart,  Te.t(as.  and  thereby  indirectly 
acquire  First  National  Bank  in  Dalhart. 
Dalhart.  Texas. 

Biiard  of  Governors  of  Ibe  Federal  Reserve 
System,  August  30.  1988. 
lame*  McAfae. 

AssociQle  Secretary  of  the  Boarti. 
|FR  Doc.  88-20088  RIed  9-2-88:  8:45  «m) 


Guaranty  Bankshares.  Ltd..  et  al.; 
Applications  To  Engage  de  Novo  tn 
Permissible  Nonbanking  Acttvities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
8  225.23(a)(1)  of  the  Boards  Regulation 

Y  (12  CFR  225.23(a|(l))  for  the  Board's 
approval  under  section  4(c|18)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  \  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  eitlier  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  \  Z25.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  Stales- 
Each  application  is  available  for 

immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  fn  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience.  Increased 
competition,  or  gains  in  efTiciency.  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 


or  the  offices  of  the  Board  of  Governors 
not  later  than  September  23. 1988. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSaltc  Street.  Chicago.  Illinois 
80GQ0: 

1.  Guaranty  Bankshares.  Ltd.,  Cedar 
Rapids.  Iowa;  to  engage  de  novo  through 
its  subsidiary,  Guaranty  Investment  Co.. 
Cedar  Rapids,  Iowa,  in  (he  leasing  of 
real  and  personal  property  pursuant  tn 

S  22S.25(b||5):  and  community 
development  pursuant  to  §  22S.25[bH6) 
of  the  Board's  Regulation  Y  [.eases 
relating  to  real  or  personal  property 
shall  be  entered  into  with  lessees  doing 
business  in  the  Stale  of  Iowa  or  residing* 
in  the  State  of  Iowa.  Community 
development  shall  be  limited  to  Unn 
County,  Iowa,  principally  the  ciltes  of 
Cedar  Rapids.  Iowa  and  Marion  and 
Miawatha.  Iowa. 

2.  STAR  Financial  Croup.  Inc.. 
Marion,  Indiana;  lo  engage  de  novo 
through  its  subsidiary.  STAR  BankCard 
Ser%*icR3.  Inc..  Marion.  Indiana,  in  credit 
card  services  pursuant  to  §  225.25(b)(1) 
of  the  Board's  Regulation  Y. 

Board  of  Covpmora  of  itie  Federal  Reserve 
System.  AuKiJSl  30.  1988, 
lamet  McAfee. 

Associaiv  Secretary  of  the  Board. 
|FR  Doc  88-20090  Filed  9-2-88;  8:45  amj 
BILLIMG  COOC  ft310-0t-ll 


Marietta  Bancshares,  Inc.;  Formation 
of,  Acquisition  by.  or  Merger  of  Bank 

Holding  Companies;  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  \  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1842)  lo  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
S  225.23(a)(2)  of  Regulation  Y  (12  CVK 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S  C. 
1843(c)(8}]  and  §  22S.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  votmg  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  (hat  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  lo  engage  in  such 
an  activity.  Unless  otherwise  noted. 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
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application  has  heex\  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
tjovemors  Interested  pt^rsons  may 
express  their  views  in  wnting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  lo  the  public  such 
as  greater  convenience,  increased 
compeblum.  or  gams  in  efficiency,  (hat 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
cunflicts  of  interests,  or  unsound 
banking  practices  "  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
(evidence  thai  would  be  presented  at  a 
hearing,  and  mdicadng  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  al  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  Inler  thnn  September  23, 
1988. 

A.  Federal  Reserve  Bank  of 
Minneapolis  O-nmes  M.  Lyon.  Vice 
I'rt.'sidcnt).  Z.'><T  Marquette  Avenue, 
Minneapolis,  Minnesota  55460: 

1.  Marietta  Bancshares.  Inc..  Marietta, 
Minnesota;  lo  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  State  Bank  of  .Mariella. 
Marietta.  Minnesota. 

In  connection  with  this  application. 
Applicant  also  proposes  lo  acquire  The 
Mariella  Insurance  Agency.  Marietta, 
Minnesota,  and  thereby  engage  in 
general  insurance  sales  in  a  place  where 
the  population  does  not  exceed  5.000 
and  Applicant's  assets  do  not  exceed 
S50M  pursuant  to  §  225.25  (bI(8)(iii)(A) 
and  (b)(8)(vi)  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted  in 
Marietta.  Minnesota. 

tloard  of  Governors  of  the  Federal  Reserve 
System.  August  30. 10B8. 
fames  McAfee, 

Associate  Secretary  of  the  Boarri- 
|FR  Doc-  88-20091  Filed  9-2-88;  8:45  am| 
WLllMQ  CODE  fi?l<M>1-M 


FEDERAL  TRADE  COMMISSION 

Dairy  Processor  Premerger 
Notification  Reports 

AGENCV:  Federal  Trade  Commission. 
ACTION:  Notice  of  Reinstatement  of  the 
Dairy  Merger  Reporting  Program. 

summary:  The  Federal  Trade 


Commission  has  reviewed  and  decided 
to  reinstate  its  dairy  mergpr  enforcement 
program  requiring  a  reporting  form  be 
filed  with  the  agency  before  certain 
transactions  are  consummated  to  permit 
antitrust  review  at  a  time  when  effective 
remedial  measures  may  be  taken,  where 
necessary.  The  agency  has  (his  authority 
under  sections  3.  5,  6,  9  and  10  of  the 
Federal  Trade  Commission  Act  (15 
U.S.C  43.  45.  46.  49.  and  50)  and  section 
7  of  the  Clayton  Act  (15  U.S.C.  18). 

On  |uly  27. 1988.  the  Federal  Trade 
Commission  issued  its  resolution  and 
order  '  that  require  prior  notification  of 
certain  types  of  acquisitions  in  the  dairy 
industry  that  may  raise  antitrust 
concerns.  Tlie  agency  has  changed  the 
reporting  forms  to  lessen  the  reporting 
burden.  The  revisions  in  the  forms  are 
designed  to  reduce  the  number  of 
reportable  mergers  and  acquisitions  and 
the  amount  of  information  required 
concerning  each  transaction. 

In  1985,  the  agency  rescinded  its  dairy 
merger  enforcement  policy  (36  FR  17770- 
71  (July  3, 1973).  reissued  as  amended. 
43  FR  i992-M  (|anuar\  13,  1978). 
amended.  43  h"R  28046-47  ijune  23. 
1978)).  which  had  identified  the  types  of 
fluid  milk  processing  mergers  and 
acquisitions  that  the  Commission  could 
be  expected  to  challenge. 

EFFECTIVE  DATE;  Inly  27,  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eugpne  K,iplan,  .Annmcy.  Federal  Trade 
Commission.  Washine'on  DC  20580. 
(20::  326-2ti36, 
SUPPLEMENTARY  INFORMATION:  Special 

Reports  must  be  filed  by  companies 
engaged  in  the  dairy  industry  60  days 
prior  to  the  consummation  of  any  merger 
or  acquisition  involving  any  company 
processmg  more  than  300  million  pounds 
of  Class  I  milk  annually  [excluding  home 
delivery  sales)  or  which  when  combined 
with  the  acquired  company  processes 
that  amount,  when  i  1 )  the  acquired 
assets,  stock  or  other  share  capital 
relate  to  any  fluid  milk  processing  plant 
or  distribution  facility  which  is  within 
250  miles  of  any  such  assets  of  the 
acquiring  company,  or  (2)  when  the 
acquired  company  had  fluid  milk 
product  sales  totaUmg  50  million  pounds 
or  more  or  processed  50  milhon  pounds 
or  more  of  Class  I  milk  during  any  of  the 
preceding  three  years  (excluding  retail 
home  delivery  sales  m  each  case). 
Transactions  that  are  reportable  under 
the  Hart-Scoli-RiHiino  Antitrust 
Improvemenis  Act  of  1976. 15  U.S.C.  18a. 
are  exempt  from  any  requirements 


*  Copiw  of  ttie  reaolution.  order,  and  report  fornu 
are  nviiiUbte from  the  ConmusnoDB  Public 
Reference  Brattdi.  H-130.  6tti  and  Pennsylvania 
Avenue  NW..  WaitHntilon.  tX:  20H0. 


under  the  Dairy  Merger  Reporting 
Program. 

By  direction  of  the  Commission. 
DonaU  S.  Qark. 
SecrL-lory 

jFR  Doc  Ba~3«)W  Filed  9-2-88;  8  45  am) 
BIUJMQ  COOe  l7S<M>Mi 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Hearings  on  Physical  Fitness  of 
Children  and  Youth 

agency:  Presidents  Council  on  Physical 
Fitness  And  Sports  (PCPFS). 
ACTION:  Notice  of  Hearings. 

summary:  This  notice  announces  that  a 
series  of  four  public  hearings  will  be 
held  on  the  dates  and  times  listed 
below.  The  U.S.  Congress  wishes  lo 
obtain  detailed  information  on  the 
status  of  youth  fitness  in  the  U.S.  and 
internationally  and  has  requested  the 
PCPFS  examme  this  issue  in  depth.  The 
information  collected  will  provide  the 
basis  for  an  updated  report  on  youth 
fitness  and  programs  in  youth  serving 
agencies  such  as  schools,  recreation 
centers.  YMCA.  YWCA.  Scouts,  etc.  and 
will  assist  in  the  determination  of  future 
policies  and  programs  of  the  Council 
DATES  AND  ADDRESSES:  Public  hearings 
on  the  physical  fitness  of  children  and 
youth  will  be  held  from  10  a.m.  to  5  p.m. 
on  the  dates  and  locations  listed  below: 
Thursday.  October  6, 1988 
Capital  Conference  Center.  South 

Tower.  2nd  Floor.  201  N-  Illinois  St . 

Indianapolis.  IN  46204. 
Wednesday.  October  12,  1988 
Los  Angeles  Athletic  Club.  Los 

Angeles  Room  4ih  Floor.  431  West 

Seventh  Street  Los  Angeles.  CA 

90014. 
Friday.  Octoben4. 198lj 
Grand  Kempinski  Hotel, 

Cosmopoiilan  Room.  3rd  Floor. 

15201  Dallas  Parkway.  Dallas.  TX 

75248. 
Monday.  October  17.  1988 
Security  Fjtchange  Commission,  Room 

IC-30.  450  5th  St.  NW..  Suite  7103. 

Washington.  DC  20001. 
Persons  requesting  to  participate  in 
the  hearings  should  furnish  a  copy  of 
their  presentation  10  days  before  the 
hearing  date  at  which  they  wish  to 
appear.  Any  person  desiring  lo  be  heard 
at  one  of  the  hearings  should.il)  Notify 
the  Council  in  writing  of  their  desire,  or 
(2)  call  the  Council  at  202/272-3430.  Any 
person  wishing  to  submit  a  written 
statement  only  should  do  so  before 
October  20, 1988.  All  correspondence 
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shrtil  be  dddressed  to:  Youih  Fitness 
Hearings.  PCPFS.  450  5th  St.  NW.,  Suite 
7103,  Washington.  DC  20001, 
FOR  FURTHER  INFORMATION  CONTACT: 
Lisa  Kanner.  Program  Ntanager. 
Presidents  Council  on  Physical  Fitness 
and  Sports.  450  5lh  St.  NW  .  Suite  7103. 
WdshinRton,  DC  20001.  (202)  272-3430. 
SUPPt^EMENTARY  INFORMATION:  To  fulfill 
its  responsibilities  under  Executive 
Order  12345  the  PCPFS  is  seeking  to 
obtain  factual  data  and  views  from  all 
interested  and  knowledgeable  sources 
{individuals,  institutions,  organizations, 
agencies,  etc.)  with  information  and 
experience  on  the  subjects  of  children 
and  youth  physical  fitness  in  the  areas 
outlined  below.  Specifically,  the  PCPFS 
iS  interested  in  any  changes  seen  in  the 
areas  below  since  1984  when  the  PCPFS 
held  national  public  hearings  on 
children  and  youth: 

(1)  The  status  of  physical  fitness  as 
evidenced  by  research  and  clinical 
studies,  including  any  comparisons  to 
youth  of  other  countries; 

(2)  Comparisons  in  youth  fitness 
status  and  programming  since  1984; 

(3}  Examples  of  model  programs  in 
school  physical  education,  pubhc 
recreation,  community  pmjects.  youth 
agencies  and  elsewhere; 

(4)  Administrative  and  other  issues 
that  either  detract  from  or  contribute  to 
fhe  status  of  youth  fitness  (i.e. 
dvailability  of  trained  leaders); 

(5)  Rpcommendations  for  policy  and 
programs  at  the  Federal.  State  and  local 
levels  to  enhance  the  development  of 
youth  fitness  opportunities  for  all  youth 
to  take  part  m  fitness  and  sports 
activities. 

Participants  will  be  given  10  minutes 
each  to  make  their  presentation, 
followed  by  5  minutes  of  questions  by 
the  heanng  panel.  N'o  written  verbatim 
record  of  the  hearings  will  be  made 
public.  Hearing  partir.ipants  are 
requested  to  furnish  a  copy  of  their 
presentation  at  the  hearing  if  it  had  not 
been  delivered  to  the  PCPFS  office  prior 
iQ  the  hearing  date. 

Each  participant  in  the  heanng  and 
each  presenter  of  a  written  statement  is 
requested  to  conclude  their  remarks 
with  a  summary  of  their  statement  and 
recommendations  for  future  policy  and/ 
or  programs  for  physical  fitness  for 
children  and  youth. 

Date:  August  31. 1988. 
Asb  E.  Hay«s, 
Ed  D .  Executive  Director. 
[FR  Dqc:  fW-20146  Filed  &-2-e8:  8:45  ami 
eilXINO  COOC  41«0-17-III 


Food  and  Drug  Administration 
(Docket  No  87P-0207! 

Canned  Pacific  Salmon  Deviating  From 
Identity  Standard;  Extension  of 
Temporary  Marketing  Permit 

AGENCV:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
.Administration  (FDA)  is  announang 
that  the  expiration  date  of  a  temporary 
permit  to  market  test  in  interstate 
commerce  canned  skinless  and  boneless 
chunk  salmon  packed  in  water  and 
containing  sodium  tripolyphosphate  is 
being  extended.  This  extension  will 
allow  the  permit  holder  to  continue 
experimental  market  testing  of  the 
product  while  the  agency  takes  action 
on  the  permit  holder's  petition  to  amend 
the  standard  of  identity  for  canned 
Pacific  salmon. 

DATE:  The  new  expiration  date  of  (he 
permit  will  be  either  the  effective  date  of 
a  final  rule  for  any  proposal  to  amend 
the  standard  of  identity  for  canned 
Pacific  salmon  which  may  result  from 
the  petition,  or  30  days  after  termination 
of  such  proposal 

FOR  FURTHER  INFORMATION  CONTACT 
Karen  L.  Carson.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-414).  Food 
and  Drug  Admmistration.  200  C  St.  S\V,. 
Washington.  DC  20204.  202-185-0110 
SUPPLEMENTARY  INFORMATION:  A 
temporary  permit  was  issued  under  the 
provisions  of  21  CFR  130.17  to  Bumble 
Bee  Seafoods.  Inc..  San  Diego,  CA  92123. 
to  market  test  canned  skinless  and 
boneless  chunk  salmon  packed  in  water 
and  containing  sodium  tripolyphosphate 
to  inhibit  curd  formation  during 
retorting.  The  permit  was  issued  in  order 
to  facilitate  market  testing  of  food  that 
deviates  from  the  requirements  of  the 
standard  of  identity  promulgated  under 
section  401  of  the  Federal  Food.  Drug. 
and  Cosmetic  Act  (21  U.S.C.  341).  Notice 
of  issuance  of  the  temporary  permit  to 
Bumble  Bee  Seafoods.  Inc..  was 
published  in  the  Federal  Register  of  July 
13,  1987  (52  FR  26186). 

Bumble  Bee  Seafoods,  Inc.,  has 
requested  that  the  temporary  permit  be 
extended  so  the  market  test  period  can 
continue  while  the  agency  considers 
action  on  a  petition  submitted  by  the 
National  Food  Processors  Association 
(NFPA)  to  amend  the  canned  Pacific 
salmon  standard.  The  petition  was 
submitted  by  NFPA  on  behalf  of  Bumble 
Bee  Seafoods.  Inc..  and  the  other  salmon 
packers  holding  temporary  permits.  FDA 
has  concluded  that  it  is  in  the  interest  of 
consumers  to  issue  the  extension.  FDA 
is  inviting  interested  persons  to 


participate  in  the  market  test  under  the 
conditions  that  apply  to  Bumble  Bee 
Seafoods,  Inc..  including  the  labeling 
requirements  and  the  amounts  of  test 
product  to  be  distributed,  except  that 
the  designated  area  of  distribution  shall 
not  apply. 

Any  interested  person  who  wishes  to 
participate  in  the  market  lest  must 
notify,  in  writing,  the  Acting  Director. 
Division  of  Food  Chemistry  and 
Technology  (HFF-410).  Food  and  Drug 
Administration.  200  C  St.  SW. 
Washington.  DC  20204,  The  nolificaiton 
must  include  the  amount  of  test  product 
to  be  distributed,  the  areas  of 
distribution,  and  labeling  that  will  be 
used  for  the  test  product. 

Therefore.  FDA  is  extending  the 
expiration  date  of  the  permit  such  that 
the  permit  expires  either  on  the  effective 
date  of  a  final  rule  for  any  proposal  to 
amend  the  standard  of  identity  for 
canned  Pacific  salmon  that  may  result 
from  the  petition  or  30  days  after 
termination  of  such  proposal.  All  other 
conditions  and  terms  of  this  permit 
remain  the  same. 

Dated:  August  26. 1988. 
Richard  |.  Rook, 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

IFRDoc  88-20139  Filed  9-2-88;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Oflice  Of  Administration 

[Docket  No.  N-Se-1856| 

Submission  of  Proposed  Information 
Collection  to  0MB 

AQENCV:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison.  0MB  Desk  Officer,  Office 
of  Management  and  Budget.  New 
Executive  Office  Building.  Washington. 
DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer.  Department  of  Housing  and 
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'  '-'.'.-.w  Development.  451  7th  Street. 
^    .--AwsX.  Washington.  DC  20410. 
telephone  |202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMfi  may  be  obtained 
from  Mr.  Cristy. 

SUPf>LEMENTARY  INFORMATION:  The 

|}i'p.irlmi=nt  has  suliinitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  ,» 

The  Notice  lists  the  following 
mformatJon:  (1)  The  title  of  the 
mformation  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 


submissions  will  be  required:  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  oHicial  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  (he  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507:  Section  7(d|  of 
the  Departmfint  of  Housing  and  Urban  Devel 
opment  Act.  42  U.S.C.  3535(d|. 

Ddic:  August  2S.  1988. 
)ohn  T.  Murphy. 

Director.  Information  Policy  and  Management 
Division- 
Proposal:  Fair  Housing  Assistance 

Program  Application  (FR-24031 


Office:  Fair  Housing  and  Equal 
Opportunity 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
This  information  collection  redesigns 
the  Fair  Housing  Assistance  Program 
into  one  single  funding  mechanism 
combining  competitive  and  non- 
competitive components.  The 
information  collection  will  provide 
HUD  with  the  necessary  information 
for  regulation  implementation.  The     '^ 
requested  information  will  also  affect 
120  public  fair  housing  enforcement 
agencies  eligible  for  funding. 

Form  Number  None 

Respondents:  Stale  or  Local 
Governments 

Frequency  of  Submission:  Annually 

Reporting  Burden: 


Number  of 
respondents 


Requency  ol 
raiponM 


Hours  per 
resporoe 


Cooperftllve  Agreemenl.. 
RecofDK06pinQ 


120 
120 
120 


38 

4 
2 


4.560 

1.920 

960 


Tolol  Estimated  Burden  Hours:  7.440 

Status:  Revision 

Contact:  Maxine  B.  Cunningham.  HUD. 

1202)  735-0455:  John  Allison.  OMB. 

(202)  395-6B80 

Dale:  AuKUSi  25. 1968. 
|FR  Dor..  88-20159  Filed  9-2-8&  B-ii  am] 
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I  Docket  No  N-88-185SI 

Submission  o(  Proposed  Information 
Collection  10  OMB 

agency:  Otfice  of  Adminislration,  HUD. 
ACTIOM:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  |OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  IJepartment  is 
sniicilmg  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
lohn  Alli-son.  OMB  Desk  Officer.  Office 
of  Management  and  Budget.  New 
Executive  Office  Building.  Washington. 
DC  20503 


FOR  RHrn*ER  INFORMATION  CONTACT: 

David  S.  Crisl.v,  Rppnrts  Mdn.igement 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street 
Southwest,  Washington.  DC  20410. 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  Ihe  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwoi"k  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  Ihe  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable,  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequently  information 
submissions  will  be  required:  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  (B)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 


information  collection  requirement:  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department  o-. 

Authority;  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507:  Section  7(d)  of 
the  Department  of  hlousing  and  Urban  Deve! 
opmenl  Act.  42  U.S.C  3535|d), 

Date:  August  23. 1988. 
David  S.  Cristy, 

Deputy  Director,  Irtformation  Policy  and 
Management  Division. 

Proposal:  Issuer's  Monthly  Remittance 
Advice 

Office:  Government  National  Mortgage 
Association 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
GNMA's  issuers  are  required  to 
provide  summary  information  to  the 
holder  of  each  GNMA  mortgage- 
backed  security  with  respect  to  the 
current  month's  account  transactions 
and  calculations  of  the  holder's 
fractional  share  of  total  cash 
distribution. 

Form  Number.  HUD-11714  and  11714S 

Respondents:  Businesses  or  Other  For- 
Profit 

Frequency  of  Submission:  Monthly 

Reporting  Burden: 
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No  0*        quency 

resfiom-  «     o»     » 


issuer's 
monl^- 


1.105      t.Tn 


Total  Estimated  Burden  Hours:  161.643 

Status:  Extension 

Contact:  Charles  A.  Clark.  HUD.  (202) 

755-5535.  lohn  Allison.  OMB.  (202) 

395-6880 

Dale:  August  23. 1988. 
|FR  Doc.  88-20160  Filed  9-2-8U;  8:45  am] 
BiuMO  coot  ail>-«1-ll 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  Itie  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paper  Reduction  Act 
144  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  explanatory-  material 
may  be  oblained  by  contacting  the 
Bureau's  Information  Collection 
Clearance  Officer  at  the  phone  number 
listed  below.  Comments  and  suggestions 
on  the  requirements  should  be  made 
within  30  days  directly  to  the  Bureau's 
clearance  officer  and  the  Office  of 
.ManaRemenl  and  Budget  Interior 
[Jppartmenl  Desk  Officer.  Washington. 
DC  20503.  telephone  (2021  395-7340. 

Til/e:  Subchapter  E— Education- 
Waiver  for  Academic  Standards  or 
Dormitory  Criteria— 25  CFR  Part  36. 

Abstract:  Information  is  needed  to 
control  wholesale  request  for  waivers 
and  to  ensure  that  minimum  academic 
standards  and  the  dormitory  criteria  are 
adhered  to.  Information  will  be  used  to 
determine  the  validity  of  waiving 
academic  standards  or  dormitory 
cnlena.  The  information  collection  will 
involve  tribal  governments  and  local 
school  boards. 

Burna:!  Form  Number  None. 

Frequency:  On  occasion. 


Description  of  Respondents:  Tribes 
and  school  boards. 

Annual  Responses:  23M. 

Annual  Burden  Hours:  233. 

Bureau  Clearance  Officer  Calhie 
Martin  (202)  343-3S77. 

Wilrai  T.  Babby. 

Deputy  to  the  Assistant  Secretary — Indian 

Affairs.  (Office  of  Indian  Education 

PrvgramsJ. 

|FR  Doc  88-20132  Filed  9-2-88:  8:45  am| 
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Bureau  of  Land  Management 

ICO-OlO-08-4333-111 

Motor  Vehicle;  Use  Restriction  Order; 
Moffati  County.  CO 

The  following  order,  affecting  the  land 
captioned  below  was  issued  on 
September  9. 1988. 

T.  11  N..  R.  98  W..  T.  10  N  .  R.  98  W  .  T 
9  N..  R.  98  W..  T.  8  N..  R.  98  W.  These 
lands  will  require  that  casual  off  road 
vehicle  (ORV)  use  be  limited  to  existing 
roads  and  trails  to  alleviate  stress  to  the 
Sand  Wash  wild  horse  herd.  The 
definition  of  existing  roads  and  trails  is 
"any  linear  path  across  the  landscape 
that  is  detectable  due  to  vegetative 
alteration  or  surface  disturbance  by 
previous  passage  of  motor  vehicles." 
This  limitation  will  last  until  BLM 
determines  that  drought  and  stress 
problems  are  alleviated. 

Trails  in  Sections  4  and  9  of  T  8  N  ,  R. 
98  W.  will  be  posted  with  "Closed  to 
Motor  Vehicles"  signs.  The  purpose  of 
these  closures  is  to  study  a  potential  soil 
erosion  problem  that  exists  on  off-road 
motorcycle  trails.  The  study  will 
determine  whether  a  significant  soil 
erosion  problem  exists,  and  if  so.  what 
mitigation  may  be  needed  to  alleviate 
the  problem. 

Vehicular  use  on  the  above  captioned 
public  lands  will  be  restricted  to  all 
vehicular  use  pursuant  to  43  CFR  8364.1 
and  43  CFT?  8341.2.  Any  person  who 
knowingly  and  willfully  violates  this 
order  may  be  subject  to  Sl.OOO.OO  fine 
and/or  one  year  imprisonment. 

Persons  exempt  from  this  order  shall 
include  law  enforcement  personnel, 
persons  performing  the  official 
administrative  functions  of  the  Bureau 
of  Land  Management  and  persons  acting 


under  specific  authorizations  granted  by 

the  Bureau  of  Land  Management. 

William  |.  PuUord. 

District  Manager.  Craig  District  Office,  45S 

Enwr^m  St  Craig.  CO  »Ifi25. 

|FR  Doc.  88-20081  Filed  9-2-88:  8:45  am| 

BiUJNO  CODE  4310-J»..|« 

100-010-08-4332-10:  COC -48465 1 

Hearing  on  Withdrawal;  Ruby  Canyon 
of  the  Colorado  River;  Colorado 


AGENCV:  li.,:>  ,ju  of  Land  Management. 
Interior. 


ACTiOtt:  Public  hearing. 


summary:  This  notice  sets  forth  the 
schedule  and  agenda  for  a  forthcoming 
hearing  on  the  proposed  Bureau  of  Land 
Management  withdrawal  application  for 
the  protection  of  scenic  and  recreational 
values  near  Grand  junction.  Colorado. 
This  hearing  will  provide  the 
opportunity  for  public  involvement  in 
this  proposed  action  as  required  by 
regulation.  All  comments  will  be 
considered  when  a  final  determination 
is  made  on  whether  this  land  should  be 
withdrawn. 

DATES:  Hearing  will  be  held  on  October 
13, 1988.  at  6:30  p.m.  All  comments  or 
requests  to  be  heard  should  be  made  by 
close  of  business  on  September  30. 1988. 
to  the  Colorado  State  Office,  Bureau  of 
Land  Management. 
ADDRESS:  Howard  Johnson's  Hotel. 
Powderhom  Room.  1-70  and  fforizon 
Drive.  Grand  junction.  Colorado  81506. 

FOR  FURTHER  INFORMA'HON  CONTACT: 

Doris  E.  Chelius.  BLM  Colorado  Stale 
Office.  (303)  236-1768. 

SUPPLEMENTARY  INFORMATION:  The 

Notice  of  Proposed  Withdrawal  for  the 
Ruby  Canyon  segment  of  the  Colorado 
River  which  was  published  on  April  19, 
1988  (S3  FR  12828)  is  hereby  modified  to 
allow  for  public  hearing  as  provided  in 
43  use.  1714  and  43  CFR  Part  2310. 
This  hearing  will  be  open  to  all 
interested  persons:  those  who  desire  to 
be  heard  in  person  and  those  who  desire 
to  submit  written  statements  on  this 
subject.  All  comments  and  requests  to 
be  heard  should  be  submitted  to  the 
Colorado  State  Office,  Bureau  of  Land 
Management.  2850  Youngfield  Street. 
Lakewood.  Colorado  80215,  by 
September  30. 1988. 
Richanl  0.  Tate. 

Acting  Chief.  Branch  of  Adjudication. 
|FR  Doc  88-20108  Filed  9-2-88:  845  am) 
BILUNQ  COOC  «3tl>-je-M 
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NUCLEAR  REGULATORY 
COMMISSION 

IDocket  No  50-3241 

Carolina  Power  &  Light  Co  et  al., 
Brunswick  Steam  Electric  Plant,  Unit  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclctr  Regula!ur> 
Commission  (NRC  or  the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
B2  issued  to  the  Carolina  Power  &  Light 
Company  (the  licensee),  for  operation  of 
Brunswick  Steam  Electric  Plant.  Unit  2. 
located  in  Brunswick  County.  North 
Carolina. 

Environmental  Assessment 

Identification  of  Proposed  .Action 

The  proposed  amendment  would 
revise  the  provisions  in  the  Technical 
Specifications  (TS)  relating  to  extended 
fuel  irradiation. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
September  4, 1987.  as  supplemented 
September  25. 1987  and  October  2. 1987. 

The  Need  for  the  Proposed  Action 

The  proposed  changes  are  needed  to 
allow  the  licensee  the  Hexibility  of 
extending  the  fuel  oradiation.  thereby 
permitting  operation  with  longer  fuel 
cycles. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  TS.  The  proposed  revisions  would 
permit  use  of  fuel  which  would  be 
irradiated  to  levels  above  33  gigawati 
days  per  metric  ton  (GWD/MT)  but  not 
to  exceed  60  GWD/MT. 

The  safety  considerations  associated 
with  reactor  operation  with  extended 
irradiation  have  been  evaluated  by  the 
NRC  staft  The  staff  has  concluded  that 
such  changes  would  not  adversely  affect 
plant  safety.  The  proposed  changes  have 
no  adverse  effect  on  the  probability  of 
any  accident.  The  increased  bumup  may 
slightly  change  the  mix  of  fission 
products  that  might  be  released  in  the 
event  of  a  serious  accident,  but  such 
small  changes  would  not  significantly 
affect  the  consequences  of  serious 
accidents.  No  changes  are  being  made  in 
the  types  or  amounts  of  any  radiological 
effiuents  that  fnay  be  released  offsilc. 
1'here  is  no  significant  increase  in  the 
allowable  individual  or  cumulative 
occupational  radiation  exposure. 

With  regard  to  potential 
nonradiojogical  in^acts  of  reactor 
operation  with  extended  irradiation,  the 


proposed  changes  to  the  TS  involve 
systems  located  within  the  restricted 
area,  as  defined  in  10  CFR  Pari  20.  They 
do  not  affect  nonradiological  plant 
effluents  and  have  no  other 
environmental  impact. 

The  environmental  impacts  of 
transportation  resulting  from  the  use  of 
higher  enrichment  fuel  and  extended 
irradiation  are  discussed  in  the  staff 
assessment  entitled.  "NRC  Assessment 
of  the  Environmental  Effects  of 
Transportation  Resulting  from  Extended 
Fuel  Enrichment  and  Irradiation."  which 
was  pubUshed  in  the  Federal  Register  on 
August  11. 1988  (53  FR  .30355)  in 
connection  with  the  Shearon  Harris 
Nuclear  Power  Plant.  Unit  1. 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact.  As  indicated 
therein,  the  environmental  cost 
contribution  of  transportation  of  the 
increases  in  the  fuel  enrichment  up  to 
b%  and  irradiation  limits  up  to  60  GWD/ 
MT  arc  either  unchanged  or  may.  in  fact, 
be  reduced  from  those  summarized  in 
Table  S-4.  as  set  forth  in  10  CFR 
51.52(c).  These  findings  are  applicable  to 
this  amendment  for  the  Brunswick 
Steam  Electnc  Plant,  Unit  2. 

Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
or  nonradiological  environmental 
impacts  associated  with  the  proposed 
amendment. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  are  no  significant 
environmental  effects  that  would  result 
from  the  proposed  action,  any 
alternatives  with  equal  or  greater 
environmental  impacts  nee44iot  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  "Final  Environmental  Statement 
related  to  the  continued  construction 
and  proposed  issuance  of  an  operating 
license  for  the  Brunswick  Steam  Electric 
Plant  Units  1  and  2. "  dated  January. 
1974. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 


statement  for  the  proposed  license 

amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  information  with  respect  to 
this  action,  see  the  application  for  the 
amendment  dated  September  4. 1987,  as 
supplemented  September  25  and 
October  2. 1987,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  1717  H  Street 
NW..  Washington,  DC.  and  al  the 
University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
Library.  601  S.  College  Road, 
Wilmington,  North  Carolina  28403-3297. 

Dated  al  Rockvllle.  Mar>-laiid,  this  29th  day 
of  August,  1988. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam. 

Director  Proiect  Directorate  ll-J.  Division  of 
Reactor  Projects  l/Ii  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Doc.  88-20137  Filed  9-2-88:  8:45  a.m.) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

IBet.  No.  10-16541;  811-4061 

First  investors  Natural  Resources 
Fund.  Inc.;  Notice  of  Deregistration 

August  30.  1988. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  ('1940  Act"). 

.Applicant:  V\ts\  Investors  Natural 
Resources  Fund,  Inc. 

Relevant  1940  Act  Section:  Section 
8(f). 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

FILING  DATE:  The  application  was 
filed  on  June  20. 1988.  and  amended  on 
August  25. 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
September  23. 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
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the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
addresses:  Secretary.  SEC.  450  5th 
Sirtet  .\W..  Washington,  DC  20549. 
Applicant.  120  Wall  Street.  New  York. 
New  York  10005.  Attention:  Andrew  J. 
Donohue.  Esq..  President. 

FOB  FURTHER  INFORMATION  CONTACT: 

Victor  R.  Sicldn.  Staff  Allomev.  at  (202) 
272-3026  or  Curtis  R.  Hdli.ird.  Special 
Counsel,  at  |202|  272-3030  IDivision  of 
investment  Management.  Office  of 
Investment  Comp,iny  Resiilation). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  |800)  231-3282  (in  Maryland 
(3011258-4300). 

.Applicant's  Representations 

1-  Applicant  is  organized  as  a 
.Maryland  corporation  and  is  registered 
as  an  open-end.  diversified, 
management  investment  company  under 
the  1940  Act.  First  Investors 
Management  Company.  Inc.  is 
Applicants  investment  adviser  and 
together  with, First  Investors 
Corporation  is  the  principal  underwriter 
of  Applicant. 

2.  On  November  13. 1988.  the  Boards 
of  Directors  of  Applicant  and  First 
Investors  International  Securities  Fund, 
Inc.  ("International  Fund"),  having 
concluded  that  due  to  the  relatively 
small  size  of  both  funds  their  continued 
separate  existence  was  uneconomical 
for  their  shareholders  and  management, 
unanimously  adopted  resolutions 
approving  the  reorganization  of  the  two 
funds  and  the  submission  of  the 
Agreement  and  Plan  of  Reorganization 
("Agreement")  for  approval  by 
Applicant's  shareholders. 

3.  On  lune  30. 1987.  a  majority  of 
Applicant's  shareholders  approved  the 
Agreement.  In  Investment  Company  Act 
Release  No.  16143  (November  20, 1987) 
the  SEC  granted  an  order  under  sections 
11(a).  11(c),  26(b).  17(b).  and  17(d)  of  the 
1940  Act  and  Rule  17d-l  thereunder  on 
an  application  filed  by  Applicant. 
International  Fund.  First  Investors 
Corporation,  and  First  Investors  Single 
Payment  and  Periodic  Payment  Plans  for 
the  Accumulation  of  Shares  of  First 
Investors  Natural  Resources  Fund.  Inc. 
("Plan")  to  permit  the  exchange  of 
shares  between  Applicant  and 
International  Fund  and  the  substitution 
of  shares  of  International  Fund  for 
shares  of  the  Applicant  under  the  Plan. 


4  On  December  31, 1987,  pursuant  to 
the  Agreement.  Applicant  transferred  all 
of  its  assets  to  Interna lional  Fund  in  a 
tax-free  exchange  for  shares  of 
International  Fund  having  the  same 
aggregate  net  asset  value,  which  shares 
were  distributed  on  a  pro  rata  basis  in 
exchange  for.  and  in  cancellation  of.  the 
outstanding  shares  of  Applicant.  On  the 
same  date.  International  Fund  shares 
were  substituted  for  shares  of  Applicant 
held  of  record  by  First  Investors  Single 
Payment  and  Periodic  Payment  Plans  for 
the  Accumulation  of  Shares  of  First 
Investors  International  Securities  Fund, 
Inc.  (formerly  "for  the  Accumulation  of 
Shares  of  First  Investors  Natural 
Resources  Fund,  Inc."),  a  unit 
investment  trust  registered  under  the 
1940  Act. 

5.  Expenses  incurred  in  connection 
with  the  reorganization  were  borne  by 
Applicant  and  International  Fund  based 
on  the  relative  net  asset  value  of  the  two 
funds,  unless  such  expenses  were 
specifically  allocated  to  either  fund.  All 
expenses  incurred  in  connection  with 
the  Special  Meeting  of  Shareholders  of 
Applicant  to  consider  approval  of  the 
reorganization  and  the  payment  of  any 
stale  stock  transfer  stamps  and  taxes 
were  assumed  by  Applicant. 

6.  Applicant  does  not  currently 
propose  to  engage  in  any  business 
activities  other  than  those  related  to  its 
dissolution.  In  addition.  Applicant  has 
no  securityholders  or  assets,  no  debts  or 
other  liabilities,  and  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 
AppUcant  filed  on  February  Z5, 1988, 
and  August  26. 1968,  its  Forms  N-SAR 
for  the  periods  ending  December  31. 
1987,  and  on  |une  30, 1988.  respectively. 
Finally.  Applicant  will  file  a  Certificate 
of  Dissolution  with  the  appropriate 
authority  in  the  slate  of  Maryland  upon 
receipt  of  an  order  from  the  SEC 
pursuant  to  section  8(f)  of  the  1940  Act. 

Applicant's  Condition 

If  the  requested  order  is  granted, 
Applicant  agrees  to  the  following 
condition: 

Applicant  undertakes  to  file  with  the 
SEC  the  Form  N-SAR  for  the  six-month 
period  ending  |une  30, 1988.  and  for  any 
subsequent  annual  or  six-month  period 
up  to  and  including  the  period  ending 
immediately  after  the  issuance  of  such 
order. 

For  the  Commission,  by  ihe  Division  of 
Investment  Mansgement.  under  dclegateij 
authority. 
(onallian  G.  Katz. 
Secrelory- 

jFR  Doc  Iit5-2(n33  Filed  S-2-48:  8:45  am) 
BILUNO  COOe  1010-41-M 


DEPARTMENT  OF  TRANSPORTATION 

OMice  of  the  Secretary 

In  ttie  Matter  of  U  S.-Mexico  Air 
Transportation  Operations 

ACENCV:  111  prtrimeiit  o(  Transportation, 
Office  of  the  Secretary. 

ACTION:  Order  88-8-67,  U.S.-Mexico 
Route  Authority.  Docket  45728  (S3  FR 
2874S,  |uly  29. 1988). 

summary:  By  this  order,  the  Department 
changes  procedural  dates  proposed  in 
Show-Cause  Order  88-7-43.  July  28, 
198a  Specifically,  the  Department 
determines  that  answers  and  competing 
applications  to  applications  filed 
pursuant  to  Order  88-7-43.  as  well  as  to 
previously  filed  applications  for  U.S.- 
Mexico route  authority,  be  due 
September  28. 1988  (September  15. 1988 
for  exemption  applications)  rather  than 
28  days  (15  days  for  exemption 
applications)  from  Ihe  date  that  a  final 
order  in  Docket  45728  is  served. 

ADDRESS:  Answers  and  competing 
applications  should  be  filed  in  Docket 
45728.  addressed  to  Ihe  Documentary 
Services  Division.  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW.. 
Room  4107.  Washington,  DC  20590.  and 
should  be  served  on  all  parties  in 
Docket  45728. 

ADDmONAL  information:  Questions 
regarding  this  action  may  be  directed  to 
Ms.  Linda  Lundell  of  the  Licensing 
Division  by  calling  (202)  31)6-2336  or  by 
writing  to  the  U.S.  Department  of 
Transportation.  Licensing  Division,  400 
Seventh  Street  SW.,  Room  8412, 
Washington,  DC  20590. 
Gregory  S.  Dole, 

Acting  Assistant  Secretary  for  Policy  and 
International  Affairs. 
(FR  Doc.  88-20144  Filed  9-2-88;  8:45  am| 
BlUJtlO  COOC  4910-«3-« 


Applications  for  Certificates  ot  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  O  During  ttie  Week  Ended 
August  26,  1988 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  earner  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  el.  seq.y  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  Ihe 
application  by  expedited  procedures. 
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Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  4S767 

Dale  Filed:  August  22.  1988. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  la  Modify 
Scnpc:  September  la  1988. 

Description:  Application  of  Northwest 
Airlines.  Inc.  pursuant  to  section  401  of 
the  Act  and  Subpart  Q  of  the 
Regulations  applies  for  an  amendment 
of  its  certificate  of  public  convenience 
and  necessity  for  Route  179  to  provide 
air  transportation  services  between  the 
United  States  and  France.  (Detroit- 
Friiiice  and  beyond). 

Docket  No.  45769 

Dale  Filed:  August  23, 1988. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  20. 19B8. 

Description:  Application  of  Millon 
Air.  Inc.  pursuant  to  section  401  of  the 
-Act  and  Subpart  Q  of  the  Regulations 
n^quests  amendment  of  its  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  perform  scheduled  all- 
cargo  service  between  the  United  States 
on  the  one  hand,  and  Bogota. 
Baranquilla.  Call,  and  Cartegena. 
Colombia  on  the  other  hand.  Millon  Air 
also  requests  authorization  to  combine 
the  U.S.  Colombia  ser\'ice  with  its 
scheduled  service  to/from  other  Central 
and  South  American  points. 

Docket  No.  457B6 

Dole  Filed:  August  26. 1988. 

Due  Date  for  Answers.  Conforming 
.'Applications,  or  Motion  to  Modify 
Scope:  September  23. 1988. 

Description:  Application  of  Evergreen 
International  Airlines.  Inc.  pursuant  to 
section  401  of  the  Act  and  Subpart  Q  of 
the  Regulations  appUes  for  an 
amendment  to  its  certificate  of  public 
convenience  and  necessity  for  Route 
19t>-F  or  for  a  new  certificate  which 
would  authorize  Evergreen  to  engage  in 
scheduled  foreign  air  transportation  of 
property  and  mail  between  any  point  or 
points  in  the  United  States  or  in  any 
territory  or  possession  of  the  United 
States,  on  the  one  hand,  and  any  point 
or  points  in  Argentina.  Chile,  India. 


United  Kingdom.  Saudi  Arabia, 

Australia.  New  Zealand,  Turkey, 

Switzerland  and  Malaysia,  on  the  other 

hand. 

Phyllis  T.Kaylot. 

Chitif  Documentary  Services  Division. 

|FR  Doc  88-20145  Filed  9-2-88: 8:45  am) 

NLUNG  COOC  4SI0-W-N 


Federal  Aviation  Administration 

Advisory  Circular  25.1309-1A.  System 
Design  and  Analysis 

AGENCV:  i't'iitial  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  issuance  of  advisory 

circular. 

summary:  This  notice  announces  the 
issuance  of  Advisory  Circular  (AC) 
2S.1309-1A,  System  Design  and 
Analysis.  This  AC.  which  replaces  AC 
25.1309-1.  describes  various  acceptable 
means  for  showing  compliance  with  the 
requirements  of  !  25.1309  (b|.  (c).  and  Id) 
of  the  Federal  Aviation  Regulations 
(FAR).  These  means  are  intended  to 
provide  guidance  for  the  experienced 
engineering  and  operational  judgment 
that  must  form  the  basis  for  compliance 
findings. 

DATE:  Advisory  Circular  25.1309-lA  was 
issued  by  the  Manager.  Aircraft 
Certification  Division.  Northwest 
Mountain  Region,  on  June  21. 1988. 

How  To  Obtain  Copies:  A  copy  may 
be  obtained  by  writing  to  the  U.S. 
Department  of  Transportation.  M-443.2, 
Subsequent  Distribution  Unit. 
Washington.  DC  20590. 

Issued  in  Seattle,  Washington,  on  August 
15,  1988. 
Leray  A.  Keith, 

Transport  Airplane  Directorate.  Aircraft 
Certification  Senice. 
(FR  Doc.  88-20109  Filed  9-2-88:  8:43  am) 

BILUNG  COOE  4flie-1»-M 

ISummary  Notice  No  PE-88-351 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 

Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11).  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  piibliciition 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition, 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  September  26. 1988. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-10), 

Petition  Docket  No. .  800 

Independence  Avenue  SW.. 
Washingtoa  DC  zosm. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue  SW.. 
Washington.  DC  20591:  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  {  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC.  on  August  30. 
i9aa 

Denise  D.  Hall, 
Manager.  Program  Management  Staff. 


34360 


Federal  Register  /  Vol    53.  No.  172  /  Tuesday.  September  6.  1988  /  Notices 


Petitions  for  Exemption 


Dodwl 
No. 

PWUXW 

n«giiMlon>  altactad 

Oescnclion  of  rfllwl  sought 

2S645 

Rcpcky  Mountain  H6*co(rter*.  mc- 

14  CFn  108J3 

To  pflnnt  to  Itie  extent  necessary,  the  sairw  latitude  wtth  respect  to  a 
"grace  penod"  lo>  the  reqmed  anrual  sscuniy  nnng  a>  mat 
pemntieo  Ifi  1 121  40i(bl.  «nien  applies  lo  all  other  recurrent  »ain. 
mg.  (light  checks  or  competence  checus  acptcatM  10  ctewmemBerj 
ml  iJspatchers  as  well  as  i  tjl  433(al  aa  »  adi»e>aes  recunenl 
Iramng  lor  Dangerous  Ancles  and  Magneltzed  Malanala 

To  a«ow  pikjts  ol  petitioner,  hawtg  passed  a  competency  Chech  m  a 

results  01  ttia  check  and  tie  deemed  competent  lo  operate  otrior 
snglMnglne  helicopters  «i  the  same  class 

CFR  iafi9«yb) 

Petitions  for  Exemption 

Docket 
No 

Petitioner 

neguMcns  aDecttd 

Descrmnn  of  rsHal  soughi-Dlspaswon 

25521 

aedsr.  Inc.. 

To  mm  peCHaoer  lo  oparaw  under  nsual  mght  rules  IVFR)  outside  ol 
iMt  undet  cenam  conditions.  Omtl.  August  n.   ixe.  bempoon 

;FR  Doc  88-2U1I3  Filed  fr-2-a8:  8:45  am) 
SILUNQ  COOC  4S10-I>4i 


Noise  Exposure  Map  Notice;  Receipt 
of  Noise  Compatibility  Program  and 
Request  for  Review.  Nantucket 
Memorial  Airport  Nantucket  MA 

agency:  Frdera!  Avidhon 
A'lministra'ion.  DOT 
ACTtow:  Notice 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
'.irterminatjon  '.hat  the  noise  exposure 
m.-ip  submitted  by  town  of  Nantucket 
Massachusetts  for  Nantucket  Memorial 
Airport  under  the  provisions  of  Title  1  of 
the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub,  L  96-193) 
and  14  CFR  Part  150  is  in  compliance 
with  applicable  requirements.  The  FAA 
also  announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  Nantucket 
Memorial  Airport  under  Part  150  in 
conjunction  with  the  noise  exposure 
map.  and  that  this  program  will  be 
approved  or  disapproved  on  or  before 
February  15.  1989. 

EFFECTIVE  DATE:  The  effective  date  of 
the  F.A.AS  determination  on  the  noise 
exposure  map  and  of  the  slarl  of  its 
review  of  the  associated  noise 
ccmpatibiiity  program  is  August  19, 
1988,  The  public  comment  period  ends 
on  October  18.  1988. 
FO«  FURTHEn  rNFORMATION  COHTACT: 
[ohnSilva,  Federal  Aviation 
Administration.  New  England  Region, 
Airports  Division.  ANE-610,  12  New 
England  Executive  Park.  Burlington.  MA 
01803. 


Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 

SUPPLEMEMTARV  INFORMATION:  This 

notice  announces  that  the  FAA  finds 
that  the  noise  exposure  map  submitted 
for  Nantucket  Memorial  Airport  is  In 
compliance  with  applicable 
requirements  of  Part  150.  effective 
August  19, 1986.  Further.  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  Febniary  15.  19B9.  This 
notice  also  announces  the  availability  of 
this  program  for  public  review  and 
comment. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  lo  the  FAA  a  noise  exposure  map 
which  meets  applicable  regulations  and 
which  depicts  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
map,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  map.  The  Act 
requires  such  map  lo  be  developed  in 
consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
ihe  airport. 

An  airport  operator  who  has 
submitted  a  noise  exposure  map  that  ia 
found  by  FAA  to  be  in  compliance  with 
the  requirenenls  ot  Federal  Aviation 
Regulation  (FAR)  Part  150,  promulgated 
pursuant  lo  Title  I  of  the  Act.  may 
submit  d  iiuisc  compatibility  program  for 
FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken,  or 
proposes,  for  the  reduction  of  existing 


noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  town  of  Nantucket  submitted  lo 
the  FAA  on  February  4. 1988,  a  noise 
exposure  map.  descriptions  and.olher 
documentation  which  were  produced 
during  the  Airport  Noise  Compatibility 
Planning  (Part  150)  Study  at  Nantucket 
Memorial  Airport  from  May  1986  lo 
February  1988.  It  was  requested  thai  the 
FAA  review  this  material  as  the  noise 
exposure  map.  as  described  in  section 
103(a|(l)  of  the  Act.  and  that  the  noise 
mitigation  measures,  to  be  implemented 
jointly  by  the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  Section 
104(bloflhe  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  map  and  related 
descriptions  submitted  by  town  of 
Nantucket.  The  specific  maps  under 
consideration  are  Figures  13.3  and  13,4. 
along  with  the  supporting 
documentation  in  Volume  I;  Noise 
Exposure  Map  of  the  Part  150  Study.  The 
FAA  has  determined  that  the  map  for 
Nantucket  Memorial  Airport  is  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  AugusI  19.  1988.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  map  is  limited  lo  a 
finding  thai  Ihe  map  was  developed  In 
accordance  with  the  procedures 
contained  in  Appendix  A  of  FAR  Part 
150.  Such  determination  does  not 
constitute  approval  of  ihe  applicant  s 
data,  information  or  plans,  or  a 
commitment  (o  approve  a  noise 
compatibility  program  or  to  fund  the 
tmplemcntallon  ofthiit  program. 
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If  questions  arise  concerning  the 
precise  relationbhip  of  specific 
properties  lo  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  Section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
rdative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  map  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  Section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  a  noise 
exposure  map.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  (A  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  the  map.  or  with  those 
public  agencies  and  planning  agencies 
with  which  consultation  is  required 
under  Section  103  of  the  Act.  The  FAA 
has  relied  on  the  certification  by  Ihe 
airport  operator,  under  section  150.21  of 
FAR  Pari  ISO.  that  the  statutorily 
required  consultation  has  been 
accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Nantucket  Memorial  Airport  also 
effective  on  August  19, 1988.  Preliminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  February  15. 
1989. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150.  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  rensonaiily 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses- 
Interested  persons  are  invited  to 
comment  on  Ihe  proposed  program  with 
specific  reference  lo  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  map,  the  FAA's  evaluation  of 


the  map.  and  the  proposed  noise 
compatibility  program  are  available  for 
examinatiun  at  the  following  locations: 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW.,  Room  617. 
Washington,  DC  20591 
Federal  Aviation  Administration.  New 
England  Region.  Airports  Division, 
ANW-610. 12  New  England  Executive 
Park.  Burlington.  MA  01803 
Ms.  lo-Ann  Norris,  Airport  Manager. 
Nantucket  Memonal  Airport.  Macy 
Lane.  Nantucket  Island.  MA  02554 
Questions  may  be  directed  to  the 
individual  named  above  under  the 

heading-  FOR  further  INFORMATION 
CONTACT 

Issued  in  Burlington.  Massachusetts,  on 
August  19. 1988. 
Vincent  A  ScarmnOs 

Manager.  Airports  Division,  New  England 
Region. 
[FR  Doc.  88-20114  Filed  9-2-6S:  8:45  am] 

BILUNG  CODE  4910-13-W 


Airport  Improvement  Program; 
Modification  of  Grant  Assurances 

agency:  Federal  Aviation 
Administration  (FAA).  (DOT). 
ACTION:  Notice  of  proposed  modification 
of  grant  assurances. 

SUMMARY:  The  FAA  proposes  to  modify 
several  of  the  current  assurances 
required  of  a  sponsor  receiving  a  grant 
under  the  Airport  Improvement  Program 
(AiP).  These  revisions  are  necessary  to 
reflect  statutory  changes  in  genera) 
requirements  applicable  to  sponsors  and 
to  delete  an  out-of-date  publication.  The 
Secretary  of  Transportation  is  required 
to  provide  notice  in  the  Federal  Register 
and  an  opportunity  for  ih^  public  lo 
comment  upon  proposals  to  modify 
assurances  or  to  require  any  additional 
assurances  under  the  AIP  pursuant  to 
new  subsection  511(f)  of  the  Airport  and 
Airway  Improvement  Act  of  1982.  as 
amended  by  the  Airport  and  Airway 
Safety  and  Capacity  Expansion  Act  of 
1987,  Pub.  L.  100-223.  enacted  on 
December  30. 1987. 

DATES:  These  proposed  modifications  to 
the  Grant  Assurances  would  be  effective 
October  1. 1988.  Comments  must  be 
submitted  on  or  before  October  6. 1988. 
ADDRESS:  Comments  on  the 
modifications  to  the  Grant  Assurances 
may  be  delivered  or  mailed  to  the 
Grants-in-Aid  Division,  APP-500,  Room 
618.  FAA.  BOO  Independence  Avenue 
SW..  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Benedict  D.  Castellano  (Airports 
Program  Specialist).  Telephone  (202) 
267-«B22. 


SUPPLEMENTARY  INFORMATION:  The 

Secretary  mut.1  re(;ei\e  certain 
assurances  from  the  sponsor  (applicant) 
under  The  Airport  and  Airway 
Improvement  Act  of  J9S2.  as  amended 
by  The  Airport  and  Airway  Safety  and 
Capacity  Expansion  Act  of  1^7.  Pub.  L 
100-223.  These  assurances  are 
submitted  as  Part  V  of  the  application 
for  Federal  assistance  and  are 
incorporated  in  all  grant  agreements  by 
reference.  The  current  assurances  were 
published  on  February  3. 1988,  at  53  FR 
3104,  As  need  dictates,  the  assurances 
must  be  amended  from  time  to  time  to 
reflect  new  Federal  requirements  or  to 
resolve  problems  arising  in  the  grant 
program.  Notice  of  any  such  changes 
proposed  are  published  in  the  Federal 
Register  and  opportunity  provided  for 
comment  by  the  public.  FAA  is  planning 
to  modify  the  assurances  currently  being 
used  in  order  to  reflect  some  changes  in 
general  requirements.  In  Assurance  1, 
General  Federal  Requirements, 
reference  to  A-102  is  to  be  deleted  and 
will  be  replaced  with  49  CFR  Part  18.  the 
Department  of  Transporation's  common 
rule  implementing  the  new  OOice  of 
Management  and  Budget  Circular  A-102. 
Also,  to  be  added  to  this  assurance  is  49 
CFR  Part  30,  the  DOTs  regulation 
implementing  the  foreign  trade 
resbnction  contained  in  the  Fiscal  Year 
1988  Continuing  Resolution  and  the 
Airport  and  Airway  Safety  and  Capacity 
Expansion  Act  of  1987.  Both  of  these 
regulations  apply  to  a  sponsor  seeking  a 
grant  under  the  Airport  Improvement 
Program.  In  Assurance  13  of  the  Airport 
Sponsor  assurances  and  Assurance  B  of 
the  NonAirport  Sponsor  assurances, 
titled  Accounting  System  Audit,  and 
Recordkeeping  Requirements, 
paragraph  a.  is  to  be  changed  to  delete 
reference  to  the  GAO  publication. 
Guidelines  for  Financial  and 
Compliance  Audits  of  Federally 
Assisted  Programs.  Reference  will  be 
made  to  the  Single  Audit  Act  of  1984. 
Assurance  34  of  the  Airport  Sponsor 
assurances,  titled  Policies.  Standards, 
and  Specifications,  is  being  updated  to 
include  the  most  recent  advisory 
circulars  published  by  the  FAA. 

Issued  in  Washington.  DC  on  |u]y  28. 1988. 
Paul  L.  Galis. 

Director.  Office  of  Airport  Planning  and 
Programming. 

Assurances 

1  General  Federal  Requirements.  It 
will  comply  with  all  applicable  Federal 
laws,  regulations,  executive  orders. 
policies,  guidelines  and  requirements  as 
they  relate  to  the  application, 
acceptance  and  use  of  Federal  funds  for 
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this  project  including  but  not  limited  to 
the  following: 

Federal  Legislation 

a.  Federal  Aviation  Act  of  1958 — 49 
V 3.C.  \2tn,  et  seq. 

b.  Davis-Bacon  Act— 40  U.S.C.  276(a|. 
et  seq. ' 

c.  Federal  Fair  Labor  Standards  Act— 
29  U.S.C.  201.  e(se.7, 

d.  Hatch  Act— 5  U.S.C  1501.  et  seq^ 

e.  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act 
of  1970.  as  amended— 42  U.S.C.  4601.  et 
seq.  '  2 

f.  National  Historic  Preservation  Act 
of  1966— section  106—16  U.S.C.  470(0- ' 

H-  Archeological  and  Historic 
Preservation  Act  of  1974 — 16  U.S.C  469 
through  469C.' 

h.  Flood  Disaster  Protection  Act  of 
1973— section  102(a)— 42  U.S.C.  4012a.' 

i  Rehabilitation  Act  of  1973 — 29 
L'  S  C.  794 

I  Civil  Rights  Act  of  1964— Title  Vi— 
42  use.  2000d  through  d-4. 

k.  Aviation  Safely  and  Noise 
Abatement  Act  of  1979.  49  U.S.C.  2101. 
et  sfjq 

I.  Age  Discrimination  Act  of  1975 — 42 
use.  eirn.ef  sef/. 

m  Architectural  Barriers  Act  of 
196fl~42  U  S.C.  4151.  et  seq.  > 

n  Airport  and  Airway  Improvement 
.Ac!  of  1982.  as  amended  49  U.S.C.  2201. 
et  spq 

o  pQwerplant  and  Industrial  Fuel  Use 
Act  of  1978— section  403-^2  U.S.C 
8373.1 

p.  Contract  Work  Hours  and  Safety 
Standards  Act^40  use.  327.  e/seg,* 

q  Copeland  Antikickback  Act — 18 
U  S.C.  B74. 

r.  National  Environmenlal  Policy  Act 
of  1969-^2  U  S.C.  4321,  et  seq.  > 

3,  Endangered  Species  Act— 16  U.S.C. 
668(a).  er set;.' 

t.  Single  Audit  Act  of  1964— 31  U.S.C. 
7501.  etseq.  ' 

Executive  Orders 

Executive  Order  12372— 
[nlergovemmenta!  Review  of  Federal 
Programs  Executive  Order  1124ft— Equal 
Employment  Opportunity 

Federal  Hegulations 

a  49  ere  Part  18— Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments.^ 


■  These  Ums  do  nol  apply  to  airport  planning 
pm)ecls 

»  These  Idws  do  nol  apply  to  pnvale  sponsors, 
'  49  CFR  Pari  18  and  OMB  Circular  A-a7  conlain 
requirements  for  stale  and  local  govemmenU 
receiving  Fed«mtl  Assiitance.  These  r«qulrefn*nfs 
shai!  also  be  a|>i>tlcable  lo  pnviie  sponsors. 


b.  49  CFR  Part  21— Nondiscrimination 
in  Federally-Assisted  Programs  ofthe 
Department  of  Transportation — 
Effectuation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964. 

c.  49  CFR  Part  23— Participation  by 
Minority  Business  Enterprise  in 
Department  of  Transportation  Programs 

d.  49  CFR  Part  24— Uniform 
Retocstion  Assistance  and  Real 
Property  Acquisition  Regulation  for 
Federal  and  Federally  Assisted 
Programs.' 

e.  49  CFR  Part  27— Non- 
Discrimination  on  the  Basis  of  Handicap 
in  Programs  and  Activities  Receiving  or 
Benefiting  from  Federal  Financial 
Assistance. 

f.  49  CFR  Part  29— Debarments, 
Suspensions,  and  Voluntary  Exclusions 

g.  49  CFR  Part  30— Denial  of  Public 
Works  Contracts  to  Suppliers  of  Goods 
and  Ser\ices  of  Countries  That  Deny 
Procurement  Market  Access  to  U.S. 
Contractors. 

h.  29  CFR  Pari  1— Procedures  for 
Predetermination  of  Wage  Rales.' 

i.  29  CFR  Part  3— Contractors  and 
Subcontractors  on  Public  Building  or 
Public  Work  Financed  in  Whole  or  in 
Part  by  Loans  or  Grants  from  the  United 
States.' 

i-  29  CFR  Part  5— Labor  Standards 
Provisions  Applicable  to  Contracts 
Covering  Federally  Financed  and 
Assisted  Construction.' 

k.  41  CFR  Part  60— Office  of  Federal 
Contract  Cumphance  Programs.  Equal 
Employment  Opportunity,  Department 
of  Labor  (Federal  and  Federally 
Assisted  Contracting  Requirements).' 

I.  14  CFR  Part  150— Airport  Noise 
Compatibility  Planning. 

Office  of  Management  and  Budget 

Circulars 

a.  A-87 — Cost  Principles  Applicable 
(o  Grants  and  Contracts  with  State  and 
Local  Governments." 

b.  A-128— audits  of  Slate  and  Local 
Governments. 

Specific  assurances  required  to  be 
included  in  grant  agreements  by  any  of 
the  above  laws,  regulations  or  circulars 
are  incorporated  by  reference  in  the 
grant  agreemenl. 

13.  and  8.  Accounting  System.  Audit. 
and  Recordkeeping  Requirements. 

a.  It  shall  keep  all  project  accounts 
and  records  which  fully  disclose  the 
amount  and  disposition  by  the  recipient 
of  the  proceeds  of  the  grant,  the  total 
cost  of  the  project  m  connection  with 
which  the  grant  is  given  or  used,  and  the 
amount  and  nature  of  thai  portion  of  the 
cosi  of  the  project  supplied  by  other 
sources,  and  such  other  financial 
records  pertinent  to  the  project.  The 
Bccounis  and  records  shall  be  kept  in 


accordance  with  an  accounting  system 
that  will  facilitate  an  effective  audit  in 
accordance  wilh  Ihe  Single  Audit  Act  of 
1984. 

b.  It  shall  make  available  lo  the 
Secretary  and  the  Comptroller  General 
of  the  United  stales,  or  any  of  their  duly 
authorized  represenlatives.  for  the 
purpose  of  audit  and  examination,  any 
books,  documents,  papers,  and  records 
of  Ihe  recipient  that  are  pertinent  to  the 
grant.  The  Secretary  may  require  that  an 
appropriate  audit  be  conducted  by  a 
recipient.  In  any  case  in  which  an 
independent  audit  is  made  of  the 
accounts  of  a  sponsor  relating  lo  the 
disposition  of  the  proceeds  of  a  grant  or 
relating  lo  the  project  m  connection  wilh 
which  the  grant  was  given  or  used,  it 
shall  file  a  certified  copy  of  such  audit 
with  the  Comptroller  General  of  the 
United  States  not  later  than  6  months 
following  the  close  of  the  fiscal  year  for 
which  the  audit  was  made. 

34.  Policies,  Standards,  and 
Specifications.  It  will  carry  out  Ihe 
project  in  accordance  with  policies, 
standards,  and  specifications  approved 
by  the  Secretary  including  but  nol 
limited  lo  the  advisory  circulars  listed 
below,  and  in  accordance  wilh 
applicable  slate  policies,  standards,  and 
specifications  approved  by  the 
Secretary. 


70/7460-iG    .. 
150/S100-14A.  , 

150/5200-30 
150/5210-58 


SubfKt 


150/5210-78 

150/5210-14.. 

150/5210-15  .. 
150/5220-4A 

150/5220-10 

150/5220-11  _ 

150/5220-12 
1 50/5220- 13A 
1 50/5220-1 4A... 
150/5220-15 


OtMttuction  MailMng  and  (jghi- 

Archrtadura).  Engirwenng  and 
Planning  Cof»su«ar«  Services 
lor  Airpon  Grant  Protects 

A^rpon  Winter  Safety  arKl  oper- 
ations 

Patfitir^.  MitVstyg,  antt  Lighting 
of  Vehicles  Used  on  an  Air 
port 

Aircrafl  Fire  arvJ  Rescue  Com- 
mun*cat>ons 

Airport  Frs  and  Rescue  Per- 
sonntf  Protective  Oottung 

Atfporl  Re«cue  and  Fvefigfittrs) 
Station  BuHdmg  Design 

Water  Supply  Sysle«ns  tor  Air- 
craft Fire  arKl  Rescue  Pro- 
teciioo 

Guide  Specification  tor  Waler/ 
Foam  Type  Atfcraft  Fve  and 
Rescue  Trucks. 

Airport  Soowtrtower  Specifica- 
bOf>  GuMle 

Airport  Snowsiiwepe*  Specti- 
calion  Guide 

Runway  Surtace  Condition 
Sensor— Speafication  Gwde 

Airpon  F«e  and  Rescue  Vehi- 
cle SpeoticaDon  Gi«de 

Buildings  For  Storage  and 
Maintenance  of  Airport  Snow 
Removal  end  ice  Control 
Eouiprnent  A  Guide 

Automaisd  Weather  Otiserving 
Systems  (AWOS)  for  Nor>- 
Federai  Applications 
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150/5300-46 

150/5300-12,.. 


150/5320-58. 

1S0/532O-6C 


150/5320-12A... 


150/5320-14... 

150/5325-4 

1S0/5340-1F, . 
150/S340-4C,.. 


Subteci 


150/5340-58—. 
1 50/ 5340-1 4B. . 
150/5340-178- 
150/5340-lftB-. 

150/5340-19 

150/5340-21  .... 


150/5340-23A„ 

150/5340-24 


t50/534O-27A^ 

150/5345-30... 


1 50/534  5-5A... 
150/5345-70... 


150/534&-10e... 


1S0/534&-12C.. 
1 50/5345- 1 3A..- 


150/5345-26B.- 


1 50/5345-270. 
150/5345-280 
150/534&-39B _ 


150/534S-42B... 


150/5345-4X 
150/S345-44D. 

150/5345-45* 

150/5345-46A 

150/5345-47A 

1S0/5345-4SA.. 


Design  Standards  for  sn  A«- 
cmtt  Rescue  and  Firefighttog 
Facility 

UWity  Aifporls— Atf  Access  1c 
flalkmal  Transportation 

Airport  Design  Standards— 
Tramport  Airports. 

Airport  Drainage. 

A«i)ort  Pavement  Design  and 
Evatuation 

MettKXls  for  ttw  Design.  Con 
slructK>n,  ar>d  Mamtenarvce 
of  Skid  Resistani  Airport 
Pavement  Surtaces- 

Airport  Landscapmg  for  Noise 
ConUOl  PurpOSOS- 

Runway  Lef^I^  Reouiremenls 
for  Airport  Design 

M8rVir>9  of  Paved  Areas  on  Al- 
ports 

Installation  Details  lor  Ri^iway 
Centertme  Touchdown  Zone 
Lighbr>g  Systems. 

Segmanied  Cvde  Airpon 
Marker  System. 

Ecortomy  Approacti  Lighting 
Aids 

Standby  Power  (oi  Non-FAA 
Airport  Lighting  Systems. 

Starwlards  tor  Airport  Sign  Sys- 
terrw 

Taxrway  Cenlerline  Lighbrtg 
Syslerttt. 

Airport  Miscellaneous  Lighting 
vtsuaiAKle. 

Supplemental  Wind  Cortes. 

Runway  and  Taxiway  Edge 
Ligt»iir»g  System 

Ar-io-Ground  Radio  Control  of 
Airport  Lightir>g  Systems 

SpeoticatKin  (or  L-fiZl  Par>efs 
for  Remote  Control  of  Avport 
bgtitmg 

Circurt  Setector  Switcti 

Specification  for  1-624  Under- 
ground Electrical  Cat>le  for 
Airport  Lighling  CircuitS- 

Speoficabon  tor  Constant  Cur- 
rent Regulators  and  f^egula- 
tor  Monitors 

Spectlicabon  tor  Airport  and 
Heliport  Beacon 

Speotcaton  lor  l-841  Auxilia- 
ry Relay  Catwiel  AssemWy 
(or  Pilot  Control  Of  Airport 
Lighting  Orcurts- 

Specitication  for  L-823  Pkig 
and  Receptat>le.  Cable  Con- 
nectors. 

Speciticalion  tor  Wind  Cone 
Assemblies. 

Preowon  Approach  Path  ind^ 
caior  (PAPI)  Systems. 

FAA  Spec»lKalion  L-853. 
.  Runway  and  Tanway  Center. 

9  Ivie  Retroreflectfve   Maimers 

FAA  Specification  L-e57.  Air 
port  Lighl  Bases.  Transform- 
er Houses,  and  Junction 
Boies 

Speaticaicn  lor  Obstruction 
Lighting  EQwpmenl 

Speoficaiion  lor  Taxiway  and 
Riffiway  Signs, 

Ughtweight     Approach     Light 

Structure. 
Specification   lor   Runway   and 

Taxiway  Light  Fixtures 
Isototion  Transformers  for  Air- 
port UghUng  Systems 
Specification      L-854.      Radio 
Control  Equ^iment. 


150/5345-50 


150/5360-13  ., 


Proiabte 


1S0/537(^6A... 


Specification       lor 
I      Rumvay  LighlS- 

150/5345-51 1  Specification     for     D«cr\arg&. 

'      Type  Flasher  Eqwpmenl. 

150/5345-52 Genenc  Visutf  Glidestope  lnd<- 

calors  (GVGi). 
Pt8nnir>g    arxl    Design    Guide- 
lines  lor  Airport  TefrrMnal  Fa- 
Dbbes 
Construction  Progress  and  Irv 
spection      Report— Federal- 
Aid  Airport  Program. 
Standards  tor  Specrfying  Con- 
struction o(  Airports. 
Use  of  f<k>nctesiTuclive  Testmg 
Devices  m  the  Evaluation  of 
Airport  Pavements. 

150/5370-12 1  Quality  Control  of  Cor*struction 

I     for  Arport  Grant  PiofectS- 
150/5390-2 Heiiport  Design. 


|FR  Doc.  68-20135  Filed  9-2-88;  8  43  am| 
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150/6370-10.. 
150/5370-11., 


(FAA  Order  1100.1541 

Organizations.  Functions,  and 
Authority  Delegations:  Authority  to 
Agency  Officials 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Interim  Delegations  of 

Authority. 


1.  Purpose.  This  order  contains  interim 
delegations  of  authority  lo  agency 
officials. 

2.  Distribution.  This  order  is 
distributed  to  the  branch  level  in 
Washington,  regions,  and  centers  with  a 
limited  distribution  to  all  field  offices 
and  facilities. 

3.  Background.  With  the  decision  to 
restructure  Washington  headquarters 
organization  and  to  implement 
straightUne  reporting  of  regional 
program  divisions,  the  existing 
delegations  of  authority  require 
modification. 

4.  General  Delegations  Of  Authority. 
a.  Executive  Directors.  Wilh  respect 

to  all  matters  within  the  executive 
director's  sphere  of  responsibility,  each 
executive  director  is  authorized  to: 

(1)  Take  action  and  issue  orders  in  the 
name  ofthe  Administrator,  except  for 
those  matters  for  which  the 
Admimstrator  has  specifically  reserved 
authority  or  otherwise  provided. 

(2)  Represent  the  Administt^tor, 

(3)  Act  on  any  matter  for  which 
specific  delegation  of  authority  has  been 
made  to  the  executive  director  or  to  any 
element  under  the  direction  of  the 
executive  director. 

(4)  Exercise  line  authority  over 
associate  administrators,  office,  service. 


and  center  directors  reporting  directly  to 
them.  In  the  case  of  the  Executive 
Director  for  Policy.  Plans,  and  Resource 
Management,  this  includes  Ihe  regional 
administrators. 

b.  Chief  Counsel.  Wilh  respect  lo  all 
matters  within  the  Chief  Counsel's 
sphere  of  responsibility,  the  Chief 
Counsel  is  authorized  to; 

(1]  Take  action  and  issue  orders  in  the 
name  of  the  Administrator,  except  for 
those  mailers  for  which  the 
Administralor  has  specifically  reseired 
authority  or  otherwise  provided. 

(2)  Represent  the  Administrator. 

(3)  Act  on  any  matter  for  which 
specific  delegation  of  authority  has  been 
made  to  the  Chief  Counsel  or  to  any 
element  under  the  direction  of  the  Chief 
Counsel. 

(4)  Exercise  line  authority  over  the 
Assistant  Chief  Counsel  in  Washington 
headquarters  and  over  Ihe  Assistant 
Chief  Counsel  (formerly  regional  and 
center  counsel)  for  each  region  and 
center. 

c-  Associate  Administrators.  With 
respect  to  all  matters  delegated  by  the 
respective  Executive  Director  to  the 
associate  administrators,  each  associate 
administrator  is  authorized  to: 

[1]  Take  action  and  issue  orders  in  the 
name  of  the  Administrator  and  the 
Executive  Director,  except  for  those 
matters  for  which  the  Administrator  has 
specifically  reserved  authority  or 
otherwise  provided. 

(2)  Represent  the  Administrator  and/ 
or  the  Executive  Director  (excluding  the 
Associate  Administrator  for  Aviation 
Safety). 

(3)  Act  on  any  matter  for  which 
specific  delegation  of  authority  has  been 
made  to  the  associate  administrator  or 
to  any  element  under  the  direction  of  the 
associate  administrator. 

(4)  Exercise  line  authority  over  the 
offices  and  services  reporting  directly  to 
them  and  the  respective  regional 
program  divisions.  This  includes  the  air 
traffic,  airway  facilities,  flight  standards, 
civil  aviation  security,  aviation  medical, 
airports,  and  aircraft  certification 
functions.  This  authority  may  be 
redelegated  to  heads  of  offices  and 
services,  but  no  further  redelegalion  is 
authorized. 

d.  Associate  Administrator  for 
Aviation  Safety.  The  Associate 
Administrator  for  Aviation  Safety 
exercises  line  authority  over  the 
regional  safety  managers. 

5.  Specific  Delegations  and 
Limitations  of  Authority. 

a.  The  head  of  each  office  reporting 
directly  to  the  Administrator  derives 
authority  from  the  Administrator.  The 
head  of  each  office  and  service  reporting 
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tu  the  AdmiDistrcitor  through  dn 
executive  director  and/ar  assoctdte 
administrator  derives  authority  from  the 
executive  director  and/or  the  associate 
administrator,  except  where  specific 
delegations  are  made  directly  to  rhe 
office  or  sen-ice  head  by  ihe 
Administrator.  Each  associate 
administrator  has  full  authority  to 
exercise  all  authority  directly  delegated 
to  each  office  and  service  head  reporting 
to  that  associate  administrator.  EUich 
executive  du-ector  has  full  auihority  to 
exercise  all  authority  directly  delegated 
to  each  associate  administrator,  and  to 
each  office  and  service  director 
reporting  to  that  associate 
administrator,  or  reporting  directly  to 
that  executive  director. 

b.  Each  ofTice  and  service  head  can 
legally  commit  the  agency  only  to  the 
extent  that  authority  lu  do  so  has  been 
affirmatively  delegated  to  that  office  or 
service  head.  TTie  office  and  service 
head  has  supervisory  authority  with 
re.spect  to  the  centrahzed  operational 
responsibilities  assigned  to  that 
organization.  Except  as  the 
Administrator,  executive  director,  or 
cognizant  associate  administrator  may 
otherwise  direct,  heads  of  offices  or 
services  may  redelegate.  with  authority 
to  provide  for  the  successive 
redelej^ation  within  the  organization,  the 
authority  delegated  to  them. 

c  With  respect  to  program  operations, 
all  enisling  delegations  of  authority  to 
regional  directors  are  transferred  to  the 
appropriate  associate  associate 
administrators.  This  excludes  the 
delegations  of  authority  of  the  regional 
administrators  which  are  under  the 
executive  direction  of  the  Exeaitive 
Director  for  Policy.  Plans,  and  Resource 
Management  as  stated  m  paragraph  5f. 

d.  Regional  program  managers  derive 
their  authority  from  executive  directors 
through  the  cognizant  associate 
admmislralor  and/or  head  of  office  or 
service  [if  so  delegated)  having  program 
responsibility- 

e.  Due  to  the  special  nature  of  the 
.Aircraft  CerUficalion  Directorates,  each 
regional  aircraft  certification  division 
manager  will  ser\'e  as  head  of  Ihe 
Aircraft  Certification  Directorate.  The 
Manager.  Aircraft  Certification 
Directorate,  in  the  New  England. 
Central.  Southwest  and  Northwest 
Mountain  Regions  has  authority  and 
responsibility  for  the  aircraft 
certification  program  assigned.  The 
division  m^magcr  reports  to  the  Director 
of  Airworthiness.  Since,  all  references  to 
Ihe  Director  of  Airworthiness  in  Part  11 
of  the  Federal  Aviation  Regulafions 
should  be  constrved  as  references  to  the 
Director.  Aircraft  Certification  Service. 
The  .Mana^r.  Aircraft  Certification 


Directorate,  in  (he  \ew  England. 
Central.  Southwest,  and  Northwest 
Mountain  Regioru  has  authority  to  issue 
airworlhinew  directives,  special 
conditions,  and  exemptions  for  the 
aircraft  certification  regulator>'  program 
functions  assigned  to  their  directorate  m 
accordance  with  established  rulemaking 
procedures.  This  delegation  also 
includes  issuance  of  notices  of  proposed 
action.  leading  to  the  issuance  of  these 
regulatory  documents. 

f.  Regional  administrators  derive  their 
authority  from  the  Administrator 
through  the  Executive  Director  for 
Policy.  Plana,  and  Resource 
Management-  Except  where  the 
Administrator  otherwise  provides,  they 
are  delegated  full  authority  to  take  all 
actions  necessary  to  carry  out  their 
assigned  responsibilities,  within 
approved  agency  policies,  program 
plans,  guidelines,  standards,  systems. 
and  procedures.  The  regional 
administrators  exercise  executive 
direction  over  the  public  affairs. 
communications  control,  civil  rights, 
human  resource  management,  budget. 
logistics,  and  management  systems 
organizations.  The  appraisal,  planning. 
international  aviation,  and  emergency 
operations  functions  will  also  be  under 
the  executive  direction  of  the  regional 
administrators-  The  accounting  function 
will  continue  to  be  performed  by  those 
regions  now  assigned  this  function, 

g.  Assistant  Chief  Counsels  in 
Washington  headquarters  and  for 
regions  and  centers  derived  their 
authority  from  the  Chief  Counsel  They 
are  delegated  full  authority  to  take  ull 
actions  necessary  to  carry  out  their 
assigned  responsibilities,  within 
approved  agency  policies,  program 
plans,  and  procedures,  including  the 
coordination  guidelines  established  by 
the  Chief  Counsel  They  will  continue  to 
provide  legal  counsel,  advice,  and 
assistance  to  regional  and  center 
administrators,  program  managers, 
regional  headquarters  staff,  and  other 
cognizant  organizations  of  the  region 
and  center  Since  Regional  and  Center 
Counsel  have  been  renamed  Assistant 
Chief  Counsel  for  each  region  and 
center,  any  references  to  Regional  or 
Center  Counsel  in  Part  11  and  Part  13  of 
the  Federal  Aviation  Regulations  should 
be  construed  as  meanmg  Assistant  Chief 
Counsel. 

h.  Center  directors  derive  their 
authority  from  the  Administrator 
through  an  executive  director.  Except 
where  the  Administrator  otherwise 
provides,  the  center  directors  are 
delegated  full  authority  to  take  all 
actions  necessary  to  carry  out  their 
assigned  responsibilities,  within 
approved  agency  policies,  program 


plans,  guidelines,  standards.  s>'stems, 
and  procedures.  The  civil  aviation 
security  functions  come  under  the 
executive  dn-ection  of  the  Washington 
headquarters. 

i.  With  respect  to  budget  formulation 
and  resource  management,  all  existing 
and  specific  delegations  of  authority  will 
remain  in  effect.  The  Office  of  Budget 
retains  the  delegations  of  authority 
contained  in  Order  1100.2C 
Organization — FAA  Headquarters. 

j.  All  existing  general  and  specific 
limitations  oo  delegation  of  authority  in 
organization  manoals,  agency  directives, 
regualtions,  and  other  documents  not 
inconsistent  with  this  order  remain  in 
effect. 

6.  Operational  Line  of  Succession. 

a.  Except  for  the  operational  line  of 
succession  required  for  continuity  of 
FAA  during  a  national  emergency,  as 
established  in  paragraph  308a  of  Order 
1900  ID.  FAA  Emergency  Operations 
Plan,  the  following  officials,  in  the  order 
indicated,  shall  act  as  Administrator,  in 
case  of  the  absence  or  disability  of  the 
Administrator,  until  the  absence  or 
disability  ceases  or,  in  case  of  a 
vacancy,  until  a  successor  is  appointed. 

(1)  Deputy  Administrator. 
(2J  Executive  Director  for  Policy. 
Plans,  and  Resource  Management. 

(3)  Executive  Director  for  System 
Operations. 

(4)  Executive  Director  for  Regulatory 
Standards  and  Compliance. 

(5)  Executive  Director  for  System 
Development. 

16)  Chief  Counsel. 

b.  Officials  initiating  major  FAA 
actions  under  delegated  authority  are 
responsible  for  keeping  Ihe 
Administrator  informed  of  key  e^'ents  or 
developments  having  a  significanl 
management,  political,  or  public 
relations  impact  on  the  agency.  There  is 
no  single  test  for  identifying  the 
circumstances  where  notification  is 
warranted.  Coverage,  costs,  user  impact, 
relationship  to  previous  problems,  and 
controversial  issues  are  approximnle 
indicators.  The  larger  the  values 
involved.  Ihe  greater  the  necessity  for 
advising  Ihe  Administrator  in  advance. 

7.  Implementation.  These  delegations 
and  hmitations  on  delegations  take 
effect  immediately.  Most  of  these 
delegations  and  limitations  will  be  fully 
documented  in  changes  to  Order 
IIOO.IA.  FAA  Organization — Policies 
and  Standards:  Order  1100.2B. 
Organization — FAA  Headquariers:  and 
Order  n00.5B.  FAA  Organization- 
Field.  Directives.  Federal  Aviation 
Regulations  (FAR),  and  other  pertinent 
agency  documents  containing 
delegations  of  authority  will  be  changed 
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or  revised  as  appropriate,  as  lime  and 
resources  permit. 
T.  Allan  McArtor. 

Admin/strvlor 
Issued  in  Washington.  DC  on  August  24, 

1988, 

(KR  Doc  fl&-20177  Filed  9-2-«8;  8:45Hnil 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

Public  Information  Collection 
Requirements  Submitted  to  0MB  (or 
Review 

Dated:  August  30. 1988. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement (s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511-  Copies  of  the 
submissionts)  may  be  obtained  by 
calling  Ihe  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2224. 15th  and 
Pennsylvania  Avenue  NW..  Washington, 
DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0110. 

Form  Number:  1099-DIV. 

Type  of  Review:  Revision. 

Title:  Statement  for  Recipients  of 
Dividends  and  Distributions. 

Description:  The  form  is  used  by  Ihe 
Service  to  insure  that  dividends  are 
properly  reported  as  required  by  Code 
section  6042  and  that  hquidation 
distributions  are  correctly  reported  as 
required  by  Code  section  6043.  and  to 
determine  whether  payees  are  correctly 
reporting  their  income. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
213.822. 

Estimated  Burden  Hours  Per 
Response:  2  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
3.305,405  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Serxice. 
Room  5571. 1111  Constitution  Avenue 
NW..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhaulf 
(202)  395-6680.  Office  of  Management 


and  Budget.  Room  3001,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Uis  K.  Holland. 

Departmental  fieports  Management  Officer. 
IFR  Doc  88-20155  Filed  9-2-88;  B:45  am) 
BtUJNO  CODE  4l10-»-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 

Review 

Dated;  August  31. 1988. 

The  Department  of  Ihe  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  lo 
OMB  for  review  and  clearance  under 
Ihe  Paperwork  Reduction  Act  of  19t}0, 
Pub.  L  9ft-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Depariment 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2224. 15lh  and 
Permsylvania  Avenue.  NW., 
Washington.  DC  20220. 

Financial  Management  Servl(% 

OMB  Number:  1510-0056. 

Form  Number  SF  3681. 

Type  of  Review:  Extension. 

r/Z/e.' Payment  Information  Form. 
ACH  Vendor  Payment  System. 

Description:  This  information  is  being 
requested  as  a  technological 
requirement.  Treasury  will  |jse  the 
information  to  electronicallf  transmit 
payments  lo  vendor's  financial 
institutions.  The  affected  public  consists 
of  large  for-profit  businessel.  Gathering 
this  information  will  result  Ji  vendors 
receiving  payments  in  a  more  timely  and 
efficient  manner. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Re^ondents: 
100.000. 

Estimated  Burden  Hours  Per 
Response:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  total  Reporting  Burden: 
25.000  hours. 

Clearance  Officer  Rita  Franklin  (301) 
436-5300.  Programs  Section.  Financial 
Management  Service.  Room  100,  3700 
East  West  Highway.  Hyattsville.  MD 
20782. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880.  Office  of  Management 
and  Budget.  Room  3001.  New  Executive 
Office  Budding,  Washington.  DC  20503. 
Uis  K.  Holland. 

Dt'portnw"'-:'!  Reports  Monogement  Offit^r. 
IFR  Due.  fl8-;;0156  Filed  9-2-88:  8:45  iiml 
WLUMG  COOE  4ai0-2$-« 


VETERANS  ADMINISTRATION 

Agency  Information  Collection  Under 

OMB  Review 

agency:  Veterans  Adminislralion. 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  Ihe  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  Ihe 
following  information:  (1)  The 
responsible  depariment  or  staff  office: 
(2)  the  title  of  the  collection(s);  (3)  the 
agency  form  number(s).  if  applicable:  14) 
a  description  of  the  need  and  its  use:  (5) 
how  often  the  form(s)  must  be  filledroul. 
if  apphcable;  (6)  who  will  be  required  or 
asked  to  report:  (7)  an  estimate  of  the 
number  of  responses;  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form;  and  (9)  an  indication  of 
whether  section  3504(h)  of  Pub.  L  96-511 
applies. 

ADDRESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  oblained 
from  John  Turner.  Department  of 
Veterans  Benefits  (203C).  Veterans 
Administration.  810  Vermont  Avenue 
NW..  Washington.  DC  20420.  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VAs  OMB  Desk  Officer.  Joseph 
Lackey.  Office  of  Management  and 
Budget.  726  Jackson  Place  NW.. 
Washington.  DC  20503.  (202)  395-7316. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  ihis 
notice. 

Dated:  August  25. 1968. 

By  direction  of  the  Administralor 
Frank  E.  Ulley. 
Director.  Information  Management  and 

Statistics. 

Extension 

1.  Department  of  Veterans  Benefits. 

2.  Notice  of  Default  and  Intention  to 
Foreclose. 

3.  VA  Form  26-6850a.  j 

4.  This  form  is  used  by  VA  to  perform 
supplemental  ser\'icing  in  an  attempt  to 
stop  foreclosure  The  information  is 
used  to  coordinate  actions  between  VA 
and  the  holder  to  ensure  thai  all  legal 
requirements  regarding  foreclosure  and 
claim  payment  are  met. 

5.  On  occasion. 

6.  Businesses  or  other  for-profit. 

7.  91.029  responses. 

8.  30,343  hours. 

9.  Not  applicable. 


BEST  COPY  AVAILABLE 
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Revision 

1  Uf  pdrtment  of  Veterans  Benefits. 

2  Appi:ca:!(Tn  for  Education  Bpnefits 
U'nd^^r  r,hdp^.'r  30,  32.  34.  Title  38. 

r  S  C    ^fiLlion  903.  Pub,  I-  96-342.  or 
chrip^er  ]i")6  Title  10,  U  S  C.]:  and  Nntn;e 
of  Eii^bility  la  Education  or  Training 
Benefits  [Under  chapter  34.  Title  3a 
U.S.Cl 

3  VA  Forms  22-1990  and  22-199f)V. 
■4-  Tliest  forms  are  used  by  veterans. 

serv  ii,epersf)as.  and  reservists  to  dppl> 
fur  educalLon  benefits  and  used  by  VA 
to  determine  eirgjbility  for  benefits. 

5  On  occasion. 

6  Individudls  or  households. 

7  120,700  responses. 
a.  Q*>,liJ3  hours. 

9  \nl  applicable. 
;FR  Doc  8«->lX)H5  Flle-i  9-2-Bft:  f*-45  amj 
Billing  CODE  I33(M]V4I 


Advisory  Committee  on  Health- 
Related  EHects  of  Herbicides;  Meeting 

The  Wtt-r.-ms  Admmistrriiinn  ijues 
notice  under  the  provisions  of  Pub.  L. 
92-4fi.'1  !hat  a  meeting  of  the  Advisorj 


C'lmmillee  or  Ht-alth-Reirtied  Effecls  of 
Fierbicides  wdl  be  held  in  Room  119  of 
the  Veterans  A,-.im!n]str-iMon  Central 
Office.  810  Vermonf  Awnue  NW,. 
Washington.  DC  on  November  2,  1988, 
at  8:30  3  m. 

The  Committee  will  (1)  review  and 
make  appropriate  recommendations 
relative  to  the  Veterans 
Administration's  programs  to  assist 
Vietnam  veterans  who  were  exposed  to 
herbicides:  such  recommendations  may 
concern  the  information  delivery  system 
and  outreach  efforts.  schednHng  of 
Agent  Orynge-relrJled  examinations, 
essential  foiiow-up  activities,  and  other 
related  matters;  i2t  advise  the 
Administrator  on  VA  Agent  Orange- 
reiated  prngrrjms.  pro^jrams  of  the 
Federal  Government,  and  State 
programs  which  are  designed  to  assist 
veterans  exposed  to  herbicides,  and 
simultaneously,  wili  minimize 
duplication  of  VA  and  other  federal 
programs  concerned  with  the  Agent 
Orange  issues;  [3)  receive  and  review 
information  from  veterans  service 
organizations  regarding  services 
provided  by  the  Veterans 


.Administration  to  Vietnam  veterans 
concerned  about  the  possible  adverse 
health  effects  of  exposure  to  herbvcides: 
(4)  review  and  comment  on  proposals 
for  research  on  the  possible  health 
effects  of  exposure  to  herbicides:  and  (5) 
serve  as  a  forum  for  individual  veterans 
to  inform  the  Veterans  Administration 
of  their  views  on  policy  issues  and  on 
the  operation  of  Agency  programs 
desisned  to  assist  veterans  exposed  to 
herbiddes  and  dioxins  in  Vietnam.  The 
meeting  will  be  open  to  the  public  up  lo 
the  sealing  capacity  of  the  room. 
Minutes  of  the  proceedings  and 
rosters  of  the  Committee  members  may 
be  obtained  from  Mr,  Donald 
Rosenblum,  Agent  Orange  Prolecls 
Office  (108/ AO).  Department  of 
Medicine  and  Surgery,  Veterans 
Administration  Central  Office. 
Washington.  DC  20420,  (Telephone;  (202) 
233-4117). 

Datpd:  August  26. 1988- 

Dy  direction  of  the  Adminislrator. 

Rosa  Maria  Fontansz, 

Comn}ittee  Management  Officer. 

|FR  Dr>c  ad-201  Ifi  Filed  9-2-88;  8:45  ami 
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Sunshine  Act  Meetings 


Federal   Register 

Vol.  53.  No.  172 

Tuesday.  September  6.  1988 


Th.s    section   ot   me   FEDERAL   REGtSTEH 
contains    notices   o*    meetings   published 
under   the    "Go^erriment    m   the   Sunshir>e 
Act-    (Pub    L    9d.409i    5   use     552b(eK3) 


FARM  CREDIT  AOMINISTRATION 

Rfguidr  Mffting 

summary:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of  the 
forthcoming  regular  meeting  of  the  Farm 
Credit  Administration  Board  (Board]. 
The  regular  meeting  of  the  Board  is 
scheduled  for  September  6.  1988. 
DATE  AND  TIME:  The  meeting  is 
scheduled  to  be  held  at  the  offices  of  the 
Farm  Credit  Administration  in  McLean, 
Virginia,  on  September  6.  1988,  from 
10:00  a.m.  until  such  time  as  the  Board 
may  conclude  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  A   Mill.  Sfcretrir\'  to  the  Farm 
Credit  Administration  Board,  1501  Farm 
Credit  Drive.  McLean.  Virginia  22102- 
5090.(7031883-4003, 

ADDRESS:  Farm  Credit  Administration. 
Irjin  Farm  Credit  Drive,  McLean. 

Virgmid  22102-5OW). 

SUPPLEMENTARY  INFORMATION:  PartS  of 

this  meeting  of  the  Board  will  be  open  to 
the  public  {hmited  space  available),  and 
parts  of  the  meeting  will  be  closed  to  the 
public.  The  matters  to  be  considered  at 
the  meeting  are: 

Open  Session 

1-  Summary  Pnor  Approvals; 

2.  Final  Regulations  Governing  Member 

Insurance.  12  CFR  Part  618,  Subpart  B; 

3.  Proposed  Regulations  Governing  the 

Secondary  Market.  12  CFR  Parts  614.  620 
and  621; 

4.  Final  Regulations  Governing  Borrower 

Rights.  12  CFR  Parts  614.  615  and  618; 

5.  FCA  Policy  Concerning  New  Capilalization 

Plans  Governed  by  Capita!  Directive  No, 
1; 

'  Closed  Session 

6  Exdmindlmn  and  (^(orcement  Matters,  and 
7.  Update  Regarding  Jackson  FLB/FLBA,  in 
Receivership. 
Dated:  September  1, 1988- 
David  A.  Hill, 

SFcrfian:  Farm  Credit  Administration  Board. 
!  FR  Doc .  88-20283  Filed  9-1-88:  3:02  pm| 
BILLING  COOC  6705-01-M 


'  SeMion  dosed  to  the  public — exempt  pursuant 
lo  5  U  S,C.  5&2b(c](4).  (ai  snd  (9], 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  lo  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552bl.  notice  is  hereby  given  that 
at  11:00  a,m:  on  Tuesday.  August  30, 
1988,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to: 

(1)  Consider  a  recommendation  regarding  the 

Corporation's  corporate  activities; 

(2)  Consider  matters  relating  to  the  possible 

closing  of  certain  insured  banks; 

(3)  Discuss  a  proposal  for  financial  assistance 

pursuant  to  section  13(ci  of  the  Federal 
Deposit  Insurance  Act:  and 

(4)  Consider  a  recommendation  regarding  the 

Corporation's  assistance  agreement  with 
an  insured  bank; 

In  calHng  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope.  )r.  (Appointive),  seconded  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L.  William  Seidman.  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  day's'  notice  to  the  pubUc:  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  |c)(2),  (c  )(4), 
(c)t6).  (c)(8).  lc)(9)(A)(iij,  and  (c)[9)tB)  of 
the  "'Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b  (c)(2).  (c)(4l.  (c)(6].  (c)(8). 
(c)(9)(A)(iil,and(c)(91(Bl). 

The  meeting  was  held  in  Room  6020  of 
the  FDIC  Building  located  at  550  17th 
Street,  NW,.  Washington,  DC. 

Dated:  August  31,  1988. 
Federal  Deposit  Insurance  Corporation 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
[FR  Doc,  88-20236  Filed  9-1-88: 12:34  pm| 
BILUNG  CODC  6714-01-li 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  dunng 
the  week  of  September  5, 1988. 

A  closed  meeting  will  be  held  on 
Wednesday.  September  7. 1988.  at  2:30 
p.m. 


The  Commissioners.  Counsel  to  the 

Commissioners,  the  Secretary'  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(cl{4).  (8).  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8).  (9)(il  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Cox.  as  duty  officer, 
voted  lo  consider  the  items  listed  for  the 
closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday, 
September  7. 1968,  at  2:30  p.m..  will  be: 

Institution  of  injunctive  actions. 
Institution  of  administrative  proceedings  of 

an  enforcement  nature. 
Settlement  of  administrative  proceedings  of 

an  enforcement  nature. 
Settlement  of  injunctive  aclions. 

At  limes  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Brent 
Taylor  at  (202)  272-2014. 

Jonathan  G.  Katz. 

Secretary. 
August  30. 1988 

[FR  Doc.  88-20233  Filed  9-1-88: 12:45  am] 

BILLING  CODE  8010-01-W 
TENNESSEE  VALLEY  AUTHORITY 


[Meeting  No.  1407] 

TIME  AND  DATE:  10  a.m.  (CDT). 
Wednesday.  September  7. 1988. 

PLACE:  Itawamba  Community  College. 
Technical  Building.  Lecture 
Demonstration  Room.  653  Eason 
Boulevard.  Tupelo,  Mississippi. 

STATUS:  Open. 

AGENDA 
Approval  of  minutes  of  meeting  held  on 

August  24,  1988 


Action  Items 

.\'ew  Business 

A — Budget  and  Financing 

Al  Amendatory  Reaolulion  to 
Supplemental  Resolutions  Authorizing  TVA 
Power  Bonds  1973  Series  B  and  1973  Series  C. 
B — Purchase  Awards 

Bl  Requisition  19 — Term  Coal  for  the  160- 
MW  Atmospheric  Fluidized  Bed  Combustion 
Project  at  Shawnee  Steam  Plant. 
C — Power  Items 

'  Cl.  Transfer  of  Ceiling  Funding  From 
Watts  Bar  Nuclear  Plant  (WBN)  Ebasco 
Contract  No,  TV-721tnA  to  WBN  Sargent  ft 
Lundy  Contract  No.  TV-72103A. 

C2.  Proposed  Supplement  No.  3  (o  Contract 
No.  TV-72102A  with  Stone  &  Webster 
Engineering  Corporation  to  Provide  Services 
Related  to  Special  Projects  at  Watts  Bar 
Nuclear  Plant. 

C3.  Proposed  Industrial  Service  Policy 
Revisions. 

C4.  Proposed  Letter  Agreement  with 
Tennessee  Valley  Public  Power  Association 
(T\TPA)  Covering  TVA's  Funding  of 
Research.  Demonstration,  and  Development 
Aclivities. 


'  items  approved  by  individual  Board  members. 
This  would  give  format  ratification  to  the  Board's 


C5.  Agreement  Between  TVA  and  Cajun 
Electric  Power  Cooperative.  Inc..  to  Provide 
for  the  Sale  of  Excess  Energy  From  Cajun  to 
TVA. 

'  C6.  Proposed  Decreases  in  Charges  for 
Limited  Interruptible  Power  (UP)  and  in 
Prices  Under  Dispersed  Power  Price 
Schedule— CSPP. 
D — Personnel  Items 

Dl.  Authorization  to  Enter  Into  a  Contract 
with  Shaw,  Pittman.  Potts  &  Trowbridge  for 
Services  in  Connection  with  Nuclear  Plant 
Licensing  and  Related  Matters. 
E — Real  Property  Transactions 

El.  Abandonment  of  the  Waynesboro- 
Lexington  46-kV  Transmission  Line  Easement 
Located  in  Wayne  County.  Tennessee, 

E2.  Abandonment  of  the  Athens-Dayton  69- 
kV  Transmission  Line-Tap  to  South  Athens 
Easements  Located  in  McMinn  County. 
Tennessee. 

E3.  Proposed  Letter  Agreement  on 
Relocation  of  TVA's  Smyrna-South  Nashville 
161 -kV  Line  to  Clear  Nashville  Metropolitan 
Airport  Expansion. 

E4.  Sale  of  Permanent  and  Temporary 
Easements  of  Portions  of  the  [ohnson  City 
Power  Service  Center  Property  to  the  City  of 
Johnson  City.  Tennessee,  to  Improve  State 
Route  34. 

E5.  Abandonment  of  Portions  of  the 
Columbia-Franklin  46-kV  Transmission  Line 


Easement  Located  in  Maury  County. 

Tennessee. 

F — Unclassified 

Fl.  Extension  of  the  Authority  of  James  N. 
Pate  as  Assistant  Secretary  of  TVA. 

F2.  Interagency  Agreement  with  the 
Department  of  Commerce  for  Use  of  the 
Government  Bankcard  Program. 

F3.  Interagency  Agreement  Between  TVA 
(National  Fertilizer  Development  Center)  and 
the  U.S.  Army  Production  Base 
Modernization  Activity  for  TVA  to  Provide 
Engineering  Services. 

F4.  Supplement  No.  10  to  Contract  No.  TV- 
681 99A  with  W,S.  Fleming  &  Associates.  Inc. 
Providing  for  Research  Activities  by  TVA  in 
Support  of  the  Mountain  Cloud  Chemistry/ 
Forest  Exposure  Study 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Alan  Carmichael. 
Manager  of  Public  Affairs,  or  a  member 
of  his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-aooo.  Knoxville.  Tennessee. 
information  is  also  available  at  TVA's 
Washington  Office  (202)  245-0101. 

Dated:  August  31,  1988. 
Edward  S.  Christenbury, 
Genpro!  Counsel  and  Secretary. 
[FR  Doc,  86-20220  Filed  &-1-88;  10:59  am| 
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contains   editorial   con-ections   of  previously 
published    Pfesidential,    Rule,    Prooosed 
Rule    and    Notice   documents    and    volumes 
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Office    of    the    Federal    Regis'er     Agt-njy 
prepared    corrections    are    ssue-:!    as    sg"- : 
documents   and   appear   m   tr^;   appropraX' 
document    categories   elsewhere   m    irte 
issue 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

IID-010-08-4212-24;  IDI-25539! 

Realty  Action;  Lease  of  Public  Land  for 
Airport  Purposes  in  Owyhee  County, 
ID 

Correction 

In  notice  document  88-19317 
appearing  on  page  32471  in  the  issue  of 
Thursday,  August  25.  1988.  make  the 
following  correction; 


In  the  first  column  under  'T.  12  S..  R  5 
E  ,  B.  M,."  in  the  fourth  line 
*  \'2SE''4\WV4.'-  should  read 
\'iSE  =  4\E''4\'Wy4.". 

SILLJMG  CODE    1S05-01-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

;NM-94a-08-4220-l  1,  NM  NM  0'6634    NM  NM 
0559461,  NM  NM  0556981 

Proposed  Continuation  of 
Withdrawals;  New  Mexico 

Correction 

In  notice  document  88-15777 
appearing  on  page  26683  in  the  issue  of 
Thursday.  |uly  14. 1988.  make  the 
following  correction: 

In  the  second  column,  under 
Guadalupe  Admiriistrative  Site,  the  first 
line  should  read.  *T.  24  S..  R.  22  E..*'. 

BILLING  COOC   ISOS-OI-O 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

NM-940-08-4220-11,  NM  NM  014018,  NM  NM 
016580,  NM  NM  016634,  NM  NM  023844.  NM 

NM  0220  340  NM  NM  1411,  NM  NM  0556981  : 

Proposed  Continuation  of 
Wtthdrawals.  New  Mexico 

Correclioii 

In  notice  document  88-16163  beginning 
on  page  27242  in  the  issue  of  Tuesday. 
July  19, 1988.  make  the  following 
correction: 

On  page  27242.  In  the  third  column, 
under  New  Carrissa  Lookout,  the  third 
line  should  read.  "Sec.  9.  NWV4NEV4 
NW'4." 
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Department  of 
Housing  and  Urban 
Development 


Office  of  the  Secretary 


24  CFR  Parts  511  et  al. 

Section  8  Housing  Vouchers;  Final  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Secretary 

24CFR  Parts  511.  813.882,  887.888, 
and  960 

I  Docket  No.  R-88-1332;FR-2170] 
Section  8  Housing  Vouchers 

agency:  Office  of  the  Secretary.  HUD. 
ACTION:  Final  rule. 

summary:  This  final  rule  establishes 
permanent  regulations  for  the  Housing 
Voucher  Program,  and  makes 
conforming  changes  in  other  related 
HUD  regulations.  The  purpose  of  the 
Housing  Voucher  Program  is  to  assist 
eligible  families  to  pay  rent  for  decent, 
safe,  and  sanitar>'  housing.  The  Housing 
Voucher  Program  has  been  administered 
as  a  demonstration  program  by 
publication  of  program  requirements  in 
Notices  of  Funding  Availability  (NOFA). 
EFFECTIVE  DATE:  Under  section  7(o)(3)  of 
the  Department  of  Housing  and  Urban 
Development  .Act  (35  U.S-C.  3535lo)(3)). 
this  final  rule  cannot  become  effective 
until  after  the  first  period  of  30  calendar 
days  of  continuous  session  of  Congress 
which  occurs  after  the  date  of  the  rule's 
publication.  HUD  will  publish  a  notice 
of  the  effective  date  of  this  rule 
following  expiration  of  the  session-day 
waiting  period.  Whether  or  not  the 
statutory  waiting  period  has  expired 
this  rule  will  not  become  effective  until 
HUD's  separate  notice  is  published 
iinnouncing  a  specific  eifeclive  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Benoit.  Director.  Housing 
Voucher  Di\ision.  Room  6122. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington,  DC  20410.  telephone  (202J 
755-6477.  (This  is  not  a  toll-free 
telephone  number.) 
SUM>LEMENTARY  INFORMATION: 
I\iperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  m  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  6.:dget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  and  have  been  assigned 
OMB  control  numbers:  2502-0123;  2502- 
0154;  2502-0161:  2502-0185;  2502-0348: 
2502-0350;  2577-0067:  and  2577-0083. 
Public  reportmg  burden  for  each  of  these 
collections  of  information  is  estimated 
to  include  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  coUeclion  of  information. 
Information  on  the  estimated  public 


reporting  burden  is  provided  under  the 
preamble  heading.  Other  Matters.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development.  Rules  Docket  Clerk,  451 
Seventh  Street  SW..  Room  10276. 
Washington.  DC  20410:  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington.  DC  20503. 

Background 

The  Housing  Voucher  Program  is 
authorized  under  section  8[o)  of  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1347f(o)).  which  was  added  by 
section  207  of  the  Housing  and  Urban- 
Rural  Recovery  Act  of  1983.  The 
Department  has  implemented  the 
Housing  Voucher  Program,  which  the 
authorizing  legislation  characterized  as 
a  demonstration  program,  by  publishing 
Notices  of  Funding  Availability.  (See  the 
Federal  Register  issues  of  July  12, 1984. 
49  FR  28458;  February  28, 1985.  50  FR 
8196:  March  31. 1986.  51  FR  10932; 
December  30. 1986.  51  FR  47064; 
February  19. 1987,  52  FR  5250;  and 
March  23. 1988.  53  FR  9572.) 

The  Department  published  an 
advance  notice  of  proposed  rulemaking 
(49  FR  28413.  July  12, 1984)  with  the  first 
NOFA.  This  document  advised  the 
pubhc  that  If  the  demonstration  became 
permanent,  the  Department  might  use 
the  NOFA  as  the  basis  for  rulemaking; 
the  period  for  public  comment, 
accordingly,  might  be  abbreviated;  and 
commenters  should  take  the  potential 
for  rulemaking  into  account  in 
commenting  on  the  NOFA.  In  addition  lo 
the  luly  12. 1984.  NOFA.  the  NOFAs 
published  on  May  8.  1985.  and  March  :il, 
1986  (the  principal  NOFAs  for  fiscal 
years  1985  and  1986.  respectively),  also 
sought  public  comment  and  indicated 
that  they  might  be  the  basis  for 
rulemaking.  The  NOFA  for  fiscal  year 
1987.  published  in  February  19. 1967. 
advised  the  public  (52  f*R  at  5251)  that 
(he  Dcpartmen!  would  be  publishing  a 
proposed  rule  that  would  be  based  on 
that  NOFA,  and  would  provide  a  30-day 
public  comment  period.  On  August  14. 
1987.  the  Department  published  a 
proposed  rule  at  52  FR  303B8,  which 
sought  public  comment  on  the  policies 
contained  in  the  February  19. 1987 
NOFA.  as  modified  by  the  proposed 
rule.  The  latest  NOFA  was  published  on 
March  23, 1988,  at  53  FR  9572.  That 
NOFA  continued  the  policies  of  the 
February  19.  1987  NOFA  with 
modifications  to  implement  certain 
provisions  of  the  Housing  and 
Community  Development  Act  of  1987 


(Pub.  L.  100-242.  approved  February  5. 
1988)  (the  HCD  Act  of  1987)  and  the 
Department  of  Housing  and  Urban 
Development-Independent  Agencies 
Appropriations  Act.  1988  (section  1(f)  of 
Pub  L.  100-202.  approved  December  22, 
1987). 

This  final  rule  codifies  the  Housing 
Voucher  Program  regulations  at  Part  887 
of  Title  24  of  the  Code  of  Federal 
Regulations. 

Organizatioo  of  this  Rule 

The  NOFAs  under  which  the  Housing 
Voucher  I^ogram  operated,  in  addition 
to  setting  out  program  requirements  that 
were  unique  to  the  Housing  Voucher 
Program,  in  general  incorporated  by 
cross-reference  from  the  Certificate 
Program  regulations  in  Part  882. 
Subparts  A  and  B.  of  Title  24  of  the 
Code  of  Federal  Regulations, 
requirements  that  were  common  to  the 
two  Programs.  Part  887  added  by  this 
final  rule  is  self-contained,  and  therefore 
does  not  incorporate  by  cross-reference 
provisions  contained  in  the  Certificate 
Program  regulations.  It  still,  however. 
establishes  wherever  practicable 
policies  that  are  common  to  the 
Certificate  Program  and  are  based  on 
those  provisions  cross-referenced  by  the 
NOFAs. 

The  Department  has  organized  Part 
887  in  a  manner  that  should  be  easier  for 
the  public  to  use  than  current  Certificate 
Program  regulations.  Subparts  have 
been  used  to  group  related  sections.  In 
particular.  Subpart  J  contiiins  the 
additional  or  modified  requirements  that 
apply  to  certain  special  housing  types. 
(In  the  current  Certificate  Program 
regulations,  these  provisions  are 
scattered  throughout  the  rule.)  The  rule 
also  has  been  divided  into  more  sections 
so  that  the  table  of  contents  will  be  a 
better  finding  aid. 

The  Department  intends  to  revise  (he 
Certificate  Program  regulations  to  follow 
the  organization  of  this  rule. 

Response  lo  Public  Comments  and 
Discussion  of  Rule  Changes 

There  follows  a  discussion  of  Ihe 
pubHc  comments  received  in  response  to 
the  August  1967  proposed  rule  and  of  the 
substantive  changes  in  the  final  rule. 
References  to  NOFA  provisions,  unless 
otherwise  noted,  are  to  the  February  19. 
1987  NOFA  (52  FR  5250). 

The  Department  received  262  public 
comments  in  response  to  the  August  14. 
1987  proposed  rule  In  addition  (although; 
they  were  not  solicited)  the  Department  , 
received  13  public  comments  in  direct     ^ 
response  to  Ihe  February  1987  NOFA. 
These  public  comments  have  been 
placed  in  the  Department's  public 
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docltel  for  this  rulemaking  and  have 
been  treated  as  responses  to  the 
proposed  rule.  The  Department  has 
previously  solicited  and  received  public 
comments  in  response  to  the  NOFAs 
published  on  July  12.  1984  (36 
comments),  May  8. 1985  (10  comments). 
and  March  31. 1986  (6  comments).  (Ihe 
principal  NOFAs  for  fiscal  years  1984, 
1985,  and  1986.  respectively).  The 
comments  received  in  response  to  the 
July  12. 1984  NOFA  were  addressed  in 
the  preamble  to  the  May  8. 1985  NOFA 
(see  50  FR  19487-19480). 

7.  Adequacy  of  rulemaking 

Several  commenters  believed  that  the 
Department  did  not  provide  an  adequate 
opportunity  for  comment  because  it  used 
a  NOFA  to  set  out  its  policies,  and  urged 
HUD  to  return  lo  the  established, 
collegial  procedures  of  proposed  and 
final  rules.  Another  commenter  was 
concerned  that  Ihe  use  of  NOFAs 
instead  of  regulations  to  implement  the 
Housing  Voucher  Program  may  have 
caused  some  PHAs  to  overlook  some  or 
all  of  the  NOFAs  issued  after  the  PHAs 
received  their  funding  and  urged  that 
Housing  Voucher  Program  rule  changes 
be  handled  through  the  normal 
rulemaking  process.  One  commenter 
argued  that  complete  rule  text  for  the 
Housing  Voucher  Program  should  have 
been  provided  in  the  proposed  rule. 

Several  of  the  comments  concerning 
the  adequacy  of  rulemaking  were 
concerned  with  the  opportunity  to 
comment  on  particular  Issues  rather  the 
adequacy  of  the  overall  process.  One 
commenter  argued  that  HUD  should  not 
make  a  radical  change  in  the  Rental 
Rehabilitation  Program  without 
explicitly  stating  the  intended  change 
through  a  formal  publication  permitting 
timely  public  comment  Other 
commenters  believed  that  the  proposed 
rule  did  not  adequately  address  the 
issue  of  economic  displacement  and 
thereby  denied  the  pubUc  the 
opportunity  to  commeni  on  this  matter. 

By  seeking  comment  on  the  February 
1987,  NOFA.  the  Department  was  giving 
interested  parties  fair  opportunity  to 
comment  on  the  policies  it  proposed  to 
implement  in  the  final  rule.  The 
February  1987  NOFA  was  the  operative 
document  for  Ihe  Housing  Voucher 
Program,  hence  many  commenters 
would  be  able  to  comment  based  on 
actual  experience.  Proposed  changes  in 
policy  were  clearly  identified  in  Part 
II.B.2.,  Anticipated  Changes  in  the 
Housing  Voucher  Program,  of  the 
February  NOFA  and  the  one.  albeit 
significant,  additional  proposed  change 
was  discussed  in  the  proposed  rule 
itself.  The  Department  is  as  desirous  as 
many  of  the  pubhc  commenters  to  have 


the  Housing  Voucher  Program 
regulations  codified  in  the  Code  of 
Federal  Regulations,  but  lo  have 
delayed  seeking  public  comment  until 
rule  text  had  been  developed  would 
have  only  further  delayed  the 
development  of  effective  regulations. 
The  only  changes  to  the  Rental 
Rehabilitation  Program  involved  in  this 
rulemaking  concern  the  connection 
between  that  Program  and  the  Housing 
Voucher  Program.  It  is  clear  from  the 
amount  and  detail  of  the  public 
comment  addressed  to  this  issue  that  the 
public  has  had  a  fair  opportunity  to 
comment  on  these  issues- 
Several  commenters  urged  that  the 
Program  continue  to  be  implemented 
through  NOFAs.  These  commenters 
generally  had  objections  to  Ihe  concept 
of  the  Housing  Voucher  Program, 
preferring  the  Certificate  Program 
concept.  They  believed  that  further 
study  of  the  Program  should  be 
undertaken-  One  of  these  commenters 
noted  that  the  report  on  the  Housing 
Voucher  Program  developed  for  HUD  by 
Abt  Associates.  Inc.  stales  that  it  is  the 
first  in  a  series,  is  preliminary,  and 
covers  the  first  year's  experience. 

The  Department  believes  that  codified 
regulations  are  beneficial  both  to  the 
program  participants  and  to  the 
Department.  Any  changes  in  policy  thai 
may  be  developed  through  further  study 
of  the  Program  can  be  implemented 
through  rulemaking. 

2.  The  Linkage  between  the  Housing 
Voucher  Program  and  the  Rental 
Rehabilitaliun  Program 

Description  of  Current  and  Proposed 

Policies  * 

The  Department's  proposal  to 
"decouple"  the  Rental  Rehabilitation 
Program  and  the  Housing  Voucher 
Program  elicited  the  most  public 
response,  most  of  it  oppo.sed  to  any 
change  in  the  policies  in  effect  under  the 
February  1987  NOFA.  In  brief,  the 
Department  under  the  February  1987 
NOFA  provided  a  special  allocation  of 
housing  vouchers  to  PHAs  participating 
in  the  Rental  Rehabilitation  Program. 
The  PHA  was  to  issue  these  housing 
vouchers  (or  certificates)  lo  eligible 
families  that  would  be  displaced  by 
rental  rehabilitation  activities  (which 
included  eligible  families  that  would  pay 
more  than  30%  of  their  income  as  rent 
after  rehabilitation)  or  to  families  on  a 
PHA's  waiting  list  who  agreed  lo  move 
initially  into  a  rental  rehabilitation 
project.  This  "targeting,"  however,  was 
limited  lo  a  number  equivalent  to  the 
number  of  housing  vouchers  or 
certificates  that  were  allocated  before 
FY  1967  to  the  PHA  for  use  in 


connection  with  the  Rental 
Rehabilitation  Program.  The  Department 
proposed  to  revise  these  policies  lo 
require  a  PI  lA  toTssue  housing  vouchers 
that  were  allocated  specifically  for 
rental  rehabilitation  purposes  only  to 
eligible  families  that  are  displaced  from 
a  rental  rehabilitation  project  by 
physical  rehabilitation  activities.  Under 
this  proposal,  housing  vouchers  could  be 
used  for  eligible  families  Ih^it  would 
have  to  pay  more  than  30^'.  of  their 
income  as  rent  after  rehabilitation,  but 
would  not  be  required  to  be  so  used.  The 
PHA  could  not  require,  as  a  condition  to 
receiving  a  housing  voucher,  that  the 
family  agree  to  move  initially  into  a 
rental  rehabilitation  project.  The 
proposed  rule  noted  thai  "economic 
displacement"  would  be  addressed  tn 
the  final  rule  then  being  developed  lo 
implement  statutory'  tenant  selection 
preferences. 

The  "preference  rule"  was  published 
on  January  15, 1988.  at  53  FR  1152.  It 
look  effect  on  March  4. 1988,  and 
required  PHAs  and  owners  to  implement 
its  provisions  by  July  13, 1988.  That  rule 
implemented  certain  statutory 
provisions,  applicable  to  HUD's  various 
rental  assistance  programs,  which 
require  that,  in  selecting  applicants  for 
housing  assistance,  preference  be  given 
to  families  who  occupy  substandard 
housing,  are  involuntarily  displaced,  or 
are  paying  more  than  50  percent  of  their 
income  for  rent.  The  preference  rule  did 
not  contain  implementing  rule  text  for 
the  Housing  Voucher  Program  l>ecause 
this  Housing  Voucher  final  rule  had  not 
been  published.  The  preference  rule. 
however,  amended  certain  Certificate 
Program  regulations,  which  are 
incorporated  by  reference  in  the 
Housing  Voucher  Program  NOFAs.  The 
preference  rule  also  contained  a 
detailed  preamble  discussion  of  the 
effect  of  these  Federal  preferences  on 
the  Housing  Voucher  Program,  in  the 
context  of  the  policies  proposed  in  the 
February  1987  NOFA  and  the  Housing 
Voucher  proposed  rule  (see  53  FR  1123 
and  1124).  In  particular,  the  preamble 
discussed  the  effect  of  the  Federal 
preferences  on  those  rental 
rehabilitation  families  who.  under  the 
Housing  Voucher  proposed  rule,  would 
no  longer  be  provided  housing  vouchers 
from  those  housing  vouchers  allocated 
for  use  in  connection  with  the  Rental 
Rehabilitation  Program,  namely,  rental 
rehabilitation  families  whose  rents 
would  be  increased  as  a  result  of  the 
rental  rehabilitation  activities.  These 
families  could  meet  a  Federal  preference 
for  assistance  from  a  PHAs  waiting  list 
if  the  families  were  paying  more  than  50 
percent  of  their  income  for  rent  or  if  they 


34374        Federal  RegUler  /  Vol    53.  No.  172  /  Tuetwiay.  Sep(fmi>^r  6.  IQSH  !  Rules  dnd  Kegulatiuns 


were  living  in  substandard  housing. 
PHAs  are  permitted  to  adopt  a  local 
prefefpncp  to  allow  i^ntal  rehabfhlation 
Umihes  who  qualify  for  a  Federal 
preference  to  be  selected  before  other 
preference-eltRible  families.  Generally. 
in  order  to  qualify  for  a  Federal 
preference  based  on  rent  burden,  a 
f^imilv  must  be  paying  more  than  50 
percent  of  Ms  income  when  the 
assistance  IS  offered  The  preference 
ruw_'  provides  that  a  rental  rehabilitation 
f  trriilv  will  be  considered  to  be  paying 
m>>re  than  50  percent  of  its  income  for 
rent  tf  it  has  been  notified  that  following 
completion  of  rental  rehabilitation  its 
r^-n'  will  be  increased,  and  it  in  fact 
i.so.^Id  be  required,  no  later  than  flO  days 
fr  jm  'hf'  diiit?  the  family  is  issued  a 
r.T']f"icate  lor  housing  voucher),  to  pay 
more  than  50  percent  of  its  income  for 
r^-ni-  Further,  the  preference  rule  pennits 
rtppiir^nts  without  Federal  preference  to 
T'^reii^e  huusma  assistdnce  dhead  of 
fipplicants  with  a  Federal  preference 
P'-uvided  thai  the  number  nf  ffimilies  so 
Lidrr.!t!ed  does  not  exceed  10  percent  of 
Ihe  families  that  are  initially  admitted 
under  the  convered  program.  The 
preference  rule  preamble  also  noted  that 
d  PHA  thus  has  the  discretion  to  create 
a  local  selection  preference  for  ren'al 
rehabilitation  families  whose  renls 
exceed  30  percent,  but  not  more  than  50 
percent,  of  their  income 

The  HCD  Act  of  1987.  approved 
February  5,  l»8a,  made  several  statutory 
-iTiendmenis  affectmg  the  relationship 
between  the  Housing  Voucher  Program 
■ind  the  Rental  Rehabilitation  Program 

SecUonl43|a)(2)oftheHCD  Aclof 
WS:*  struck  section  a(oH4|  of  the  1963 
.Act.  which  required  that  HUD  u.se 
substantiaUy  all  bousing  voucher 
authonty  for  families  residmg  m 
dwellings  to  be  rehabihtated  with 
-issistdnre  under  the  Rentdi 
Rehabilitation  FVogram  and  for  families 
displaced  as  d  result  of  rental 
rphabditation  assisted  under  that 
program  or  under  section  533  of  the 
Housing  Act  of  1949 

Section  149  of  the  HCD  Act  of  1987 
added  a  new  subsection  (u)  to  sechon  8 
of  the  1937  Act.  which  reads  as  foUows: 

In  [n  'bf  r.^sf  of  lower  income  famihei 
living  in  nftnifii  prowrcti  reharnlitated  under 
s<"<:(ion  l7of  this  Acl  Of  MctjooSilof  the 
Houatn^  \a  of  1949  before  rahHbilitdlK.n— 

I!)  Certificates  or  vouchen  under  this 
section  »haIJ  be  made  JavdiUble]  for  fdmilles 
who  are  retjuirod  to  move  oii'  of  their  units 
^mtause  of  the  phyiical  rehahililannn 
arnv'iet  or  because  of  overcrowdinir,  and 

i^l  At  the  diacrelion  of  e«cii  public:  housinji 
daencv  >jr  offier  ajiency  rtdmmislenng  thf 
HtiocdUun  of  duifttance.  certiticatei  or 
vouchers  under  thi«  »©ction  suiy  be  made 
'available!  for  famiUes  who  would  have  lo 
pHv  more  than  30  irert»m  of  their  adjusted 


income  for  rent  after  rehabilitation  whether 
they  choose  (o  rwnain  in.  or  move  from,  the 
project. 

In  addition,  the  HUD-ln dependent 
Agencies  Fisal  Year  1988  Appropriadon 
Act.  Pub.  L  100-202.  approved 
December  22. 1987  provides;  "|Oif  that 
portion  of  such  fHousing  Voucher 
Program!  budget  authority  lo  be  used  to 
achieve  a  net  increase  m  the  number  of 
dwelling  units  for  assisled  families, 
highest  pnofily  shall  be  given  to 
assisting  families  who  are  invoiuntarily 
displaced,  or  who  are  or  would  be 
displaced  in  consequence  of  increased 
rents,  as  a  result  of  rental  rehabihtation 
program  activities/' 

To  implement  these  fitatutory 
amendments,  the  March  1988  NOFA 
contained  program  requirements  for  use 
of  housing  vouchers  in  connection  with 
the  Rental  Rehabilitation  Program  that 
differed  from  the  proposed  requirements 
discussed  above. 

Under  the  March  1988  NOFA.  there 
WHS  no  Special  allocation  of  housing 
vouchers  for  use  in  connection  with  the 
Rental  Rehabilitation  Program.  Instead, 
a  PHA  was  required  to  issue  a  housing 
voucher  or  certificate  to  any  eligible 
applicant  family  that  was  forced  to 
vacate  a  unit  because  of  physical 
construction,  housing  overcrowding,  or  a 
change  in  use  of  the  unit,  or  (to 
implement  HUD's  FY138« 
Appropriations  Act)  whose  rent  would 
eikceed  50  percent  of  its  adjusted 
income,  as  a  result  of  rental 
rehabiJitdtion  activities  (section 
lU.lleHlUtiJ-  HUD  provided  an 
additional  housing  voucher  allocation  to 
a  PHA.  if  necessary,  to  ensure  that 
PHAs  met  the  obligation  described  in 
this  paragraph  (section  UI.D.(b)(3)). 

The  PHA  also,  in  its  disartion.  could 
have  preferred  ebgible  families  whose 
rent  would  exceed  30  percent,  but  would 
not  exceed  bi*  percent,  of  their  income  as 
a  result  of  n-nlal  rehabilitation  activities 
(section  IUI(l)|ii||. 

The  March  1988  NOFA  also  placed 
PHAs  on  notice  that,  when  they 
implement  the  Federal  preferences 
under  their  cijrhficale  programs,  they 
must  also  implement  the  same  Federal 
preferences  under  their  housing  voucher 
programs  (section  III.I.(d}llj). 

This  Hnal  rule's  provisions  with 
respect  lo  providing  housing  vouchers 
for  rental  rehabilitation  families  are 
similar  to  the  March  1988  NOFA 
re'juireme-nts  (see  {  887.155(b)  (1)  and 
\'1\\  It  should  be  noted,  however,  that 
thore  t9  no  requirement  in  $  887  iS(b)  to 
issue  a  housing  voucher  to  «  family 
whose  rem  would  exceed  50  percent  of 
i;-'^  ad]usted  income  as  a  result  of  rental 
rehabilitation  activities-  That  provisimi 
In  section  IIIX(e)(lKi)  of  the  March  1988 


NOFA  implemented  the  "highest 
prionty"  requirement  in  HUDs  fiscal 
year  1088  Appropriation  Act  Because 
the  highest  priority  requirement  applies 
only  to  fiscal  year  11*88  authoriiy.  it  has 
not  been  included  in  this  rule.  Rather. 
S  aa7.lS5(b}  implemenu  section  d(u)  ol 
(he  1937  Act 

The  recently-enacted  HIJD- 
independent  Agencies  Fiscal  Yfar  1989 
Appropriation  Act.  Pub  L  100-404, 
approved  August  19,  1988.  contains  the 
following  proviso  concerning  the  use  of 
housing  voucher  assistance  for  famibes 
affected  by  Rental  Rehabilitation 
Program  activities: 

Prxn-iiied  further.  That  of  that  portion  of 
sucii  budget  authohtj'  under  section  8|o)  to  be 
used  to  achieve  a  net  incr«8»e  in  the  oumtier 
of  dwelling  units  for  assisted  families,  highest 
pnortly  shall  he  given  to  nsflisttng  families 
who  as  a  result  of  rental  rehabiliiation 
actions  are  involuntarily  displaced  nr  who 
are  nr  would  be  displaced  in  const-quence  of 
increased  rents  (wherever  the  tevel  of  such 
rents  exceed*  35  percent  of  adjusted  incomo 
of  such  familjKs.  ds  defined  in  the  reguidlions 
promulgBted  by  (he  Department  of  Housing 
and  Urban  Development)  '  *  ' 

The  Department  will  provide 
additional  guidance,  through  Federal 
Register  notice,  with  respect  to  the 
obligations  imposed  by  appropriations 
Acts  Elecause  there  has  been  a  hislor>' 
of  appropnatmns  Act  requirements  m 
this  area.  $  B87.l55(b)(31  expressly 
provides  that  HLfD  will  pubhsh.  by 
Federal  Register  notice,  modifications  lo 
these  policies  that  may  be  needed  to 
implement  any  additional  requirements 
imposed  thrr^ugh  appropriations  Acts. 

The  following  discussion  of  the  rental 
rehabilitation  issues  raised  by  the  public 
commenters  takes  into  account  the 
intervening  statutory  amendments 
discussed  above. 

The  Department  believes  It  is 
appropriate  to  reiterate  the  design  and 
purpose  of  both  programs  and  to  discuss 
how  these  programs  can  be  used  to 
complement  one  another.  The  strength 
of  the  rental  rehabilitation  initiative 
denves  from  the  separalion  of  tenant 
and  rehabilitation  subsidies  and  the  fact 
that  the  market  feasibility  of 
rehabilitated  properties  does  not  depend 
upon  project-based  assistance.  The 
purpose  of  the  Rental  Rehabdilation 
Progriim  is  to  provide  affordable 
standard  rental  housing  for  lower 
income  famihes.  and  to  mcreasc  the 
availabdity  of  housing  units  for 
consideration  by  housing  voucher 
holders  and  certificate  holders  The 
Housing  Voucher  Program,  Uke  (he 
Certificate  Program,  ti  intended  to 
provide  tenant-based  assistance 
(assistance  that  follows  the  family  tf  it 
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moves)  so  that  the  eligible  family  can 
afford  standard  housing. 

The  Department  believes  that  the 
Rental  Rehabilitation  Program  is  a 
suitable  housing  production  activity  for 
increasing  the  supply  of  housing 
available  to  families  with  housing 
vouchers  or  certificates  It  is  also  HVrD's 
belief  that  the  Rental  Rehabilitation 
Program  and  the  tenant-based  housing 
assistance  programs  can  be  most 
effective  if  local  agencies  have  the 
flexibility  to  use  these  program 
resources  to  meet  local  priorities  and 
housing  obiectives.  This  final  rule  gives 
PHAs  the  maximum  flexibility 
authorized  by  the  HCD  Act  of  1987  for 
administering  housing  assistance  at  the 
local  level. 

This  final  rule  requires  PHAs  to 
provide  either  a  housing  voucher  or 
certificate  to  any  family  living  in  a 
rf^nlal  rehabilitation  property  that  is 
required  to  move  because  of 
construction,  change  in  the  use  of  the 
unit,  or  because  the  family  is  living  in  an 
overcrowded  unit  (8  8B7,l55(bHll). 
PHAs  have  the  discretion  to  provide  a 
housing  voucher  or  certificate  to 
families,  living  in  rental  rehabilitation 
projects  and  who  apply  for  placement 
on  the  PHAs  waiting  list,  that  would 
have  a  rent  burden  greater  then  3(1 
percent  of  income  after  rehabilitation  is 
completed  ($  887.155(b)(2))  We  expect 
that  the  preferences  used  by  a  PHA  for 
selecting  families  From  its  waiting  list 
will  minimize  any  economic  hardship  on 
families  that  suffer  an  increase  in  rent 
as  a  result  of  rental  rehabilitation. 

We  da  not  believe  it  appropriate  for 
HUD  to  dictate  a  cotnmunity's  priorities 
in  the  use  of  its  housing  resources,  it  is 
more  appropriate  that  this  decision  be 
made  at  the  local  level.  PHAs,  rather 
than  HUD.  are  in  a  much  belter  position 
to  decide  whether  a  family  that  is  living 
in  a  completed  rental  rehabilitation  unit 
is  more  needy  than  a  family  living  m 
substandard  housing. 

Concerns  about  Displacement  and 
Continued  Workability  of  Rental 
Rehabilitation  Program 

The  predominant  concern  raised  by 
the  public  commenters  was  that  the 
changes  proposed  in  the  use  of  housing 
vouchers  in  connection  with  the  Rental 
Rehabilitation  Program  would  make  that 
Program  unworkable.  Many  commenters 
noted  that  the  Rental  Rehabilitation 
Program  was  based  on  a  "split  subsidy" 
concept,  namely,  a  modest  Rental 
Rehabilitation  grant  to  assist  the  owner 
in  rehabilitating  the  project  and  a  rent 
subsidy,  either  housing  vouchers  or 
certificates,  to  assist  eligible  Families  to 
continue  to  live  in  or  move  from  the 
rehabilitated  project.  The  commenters 


.stated  that  with  no  assurance  of  housing 
vouchers  for  eligible  families  who  would 
continue  to  occupy  the  projects,  owners 
would  no  longer  partiapate  in  the 
Rental  Rehabilitation  Program  or.  if  they 
did,  would  only  rehabilitate  vacant 
projects  in  order  to  avoid  the  economic, 
social,  and  political  problems  caused  by 
displacement. 

The  commenters  pointed  out  that, 
historically.  60  percent  of  the  post- 
rehabilitation  tenants  received  housing 
vouchers  or  certificates,  but  only  three 
percent  of  the  housing  vouchers  and 
certificates  used  in  connection  with  the 
Rental  Rehabilitation  Program  have 
been  used  to  assist  families  that  were 
displaced.  Several  commenters  that 
were  rental  rehabilitation  grantees 
noted  that  they  would  not  approve  a 
project  if  families  would  be  displaced 
and  have  traditionally  relied  on  hou.sing 
vouchers  and  certificates  to  prevent 
displacement:  other  grantees  indicated 
thai  their  rate  of  displacement  was 
below  three  percent.  They  also  stated 
that  because  the  rental  rehabilitation 
grant  is  modest  and  there  are  no  rent 
restrictions,  the  majorily  of  eligible 
famUies  living  in  rental  rehabilitation 
projects  could  not  afford  the  after- 
rehabilitation  rents  without  housing 
vouchers  or  certificates.  Without 
housing  vouchers  for  families  who  seek 
to  remain  in  place  and  for  families  who 
want  to  move  into  a  rental  rehabilitation 
project  the  commenters  believed  it 
would  be  increasingly  difficult  for  rental 
rehabilitation  grantees  to  comply  with 
the  low  income  benefit  requirements  in 
§  511.10{a).  Several  commenters 
contended  that  lack  of  housing  vouchers 
for  rental  rehabilitation  famihes  who 
seek  to  remain  in  place  may  cause 
opponents  of  the  Rental  Rehabilitation 
Program  to  seek  the  imposition  oi  rent 
controls  on  the  protect  or  the  use  of 
pro|ect-based  subsidies,  and  would  also 
prevent  ov^ners  from  renting 
rehabilitated  units  to  the  families  that 
most  needed  the  housing. 

The  Department  believes  that  by 
requiring  assistance  to  displacees.  by 
encouraging  local  cooperation  and 
development  of  priorities,  and  by  giving 
PliA's  the  discretion  lo  choose  among 
Federal  preference  holders,  as  well  as 
the  discretion  to  serve  non-Federal 
preference  holders,  the  issues  raised  by 
these  commenters  can  be  handled  at  the 
local  level.  We  believe  that  communities 
operating  both  rental  rehabilitation 
programs  and  housing  voucher  programs 
must,  in  fact,  operate  in  concert  in  order 
to  achieve  their  housing  objectives. 

"Rent  cwiiUoU"  on  rental 
rehabilitation  projects  are  statutorily 
prohibited-  The  Department  believes  the 
market  should  dictate  the  rents.  If  the 


owner  were  to  set  the  rents  too  high 
compared  to  the  market,  the  occupants 
would  move  out  lo  find  cheaper  units. 
However,  if  the  owner's  renls  are 
reasonable  in  relation  to  other  units  in 
the  neighborhood,  then  the  occupants 
are  likely  to  slay.  e\en  if  rents  are 
slightly  higher,  and  other  lower  income 
families  will  seek  out  the  vacant  units. 
Based  on  the  demographics  of  rental 
rehabilitation  pro)ects.  some 
commenters  stated  that  the  p>olicie5  in 
the  proposed  rule,  had  they  been  in 
effect,  would  have  caused  the 
displacement  of  most  of  the  families 
currenily  living  in  rental  rehabilitation 
projects  with  Section  8  assistance.  Such 
displacement  would  not  only  be 
"senseless  and  unnecessary."  it  would 
be  inconsistent  with  HUD  policy 
contained  in  24  CFR  511.1  and  511-40. 
both  of  which  provide  that  the  most 
important  of  the  uses  of  housing 
vouchers  and  certificates  allocated  in 
connection  with  the  Rental 
Rehabilitation  Program  is  to  minimize 
displacement. 

The  Department  does  not  agree  with 
these  commenters'  conjecture  as  to  the 
effect  the  current  policies  would  have 
had  on  the  Rental  Rehabilitation 
Program,  if  they  had  been  in  effect  in 
previous  years.  First,  housing  vouchers 
remain  available,  at  the  PHA  s 
discretion,  for  economically  burdened 
rental  rehabilitation  families.  Second, 
we  are  not  aware  of  any  family  living  in 
a  rental  rehabilitation  projecl  ihat  was 
physically  displaced  or  had  a  post- 
rehabilitation  rent  burden  greater  than 
50  percent  of  income  and  was  not  issued 
a  housing  voucher  or  certificate. 

The  commenters  believed  that,  faced 
with  this  potential  for  displacement, 
owners  would  not  rehabilitate  occupied 
projects  for  several  reasons:  an 
unwillingness  (o  displace  families  both 
on  principle  and  because  it  is  politically 
unacceptable,  a  reluctance  lo  assume 
the  costs  of  relocation,  and  concern  over 
renting  the  vacated  units.  Rental 
rehabilitation  grantees,  the  commenters 
asserted,  would  be  faced  with  the 
unenviable  choice  of  denying 
applications  or  nsking  economic 
displacement  of  tenants.  They  also 
noted  thai  under  section  17(b)t2HF)  of 
the  1937  Act  and  5  511-10(h)(l  |(i},  a 
structure  may  be  assisted  under  the 
Rental  Rehabilitation  Program  only  it 
Ihe  rehabilitation  will  not  cause  the 
involuntary  displacement  of  very  low- 
income  families  by  families  who  are  not 
very  low-income.  Therefore,  many 
otherwise  desirable  occupied  projects 
would  be  statutorily  ineligible  for  the 
Rental  Rehabihtation  Program.  The 
owners  that  chose  to  remain  in  the 
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Rental  Rehabilitation  Progrnm.  they 
believed,  would  be  compelled  to 
rehabilitate  vacant  buildings,  which,  the 
commenters  noted,  is  more  costly 
because  vacant  buildings  are  generally 
in  more  deteriorated  condition  and  are 
more  subiect  to  vandalism  than  are 
occupied  projects. 

Decoupling  of  the  rental  rehabilitation 
and  housing  voucher  program  would  not 
make  rental  rehabilitation  unworkable- 
It  IS  important  that  grantees  and  owners 
work  closely  with  the  PHA  and  keep  the 
PHA  informed  of  rehabiltlution 
-schedules  and  completion  dates.  PHAs, 
on  the  other  hand,  are  required  to 
provide  housing  vouchers  to  families 
that  are  physically  displaced  and  must 
ddvlse  housing  voucher  holders  and 
certificate  holders  of  any  vacant  rental 
rehabilitation  units  that  are  available  or 
about  to  become  available  so  that  the 
families  can  consider  these  units.  PHAs 
are  also  encouraged  to  provide  housmg 
vouchers  or  certificates  to  families  living 
in  rental  rehabilitation  properties  that 
meet  the  50  percent  of  income  Federal 
preference  for  rent  burden.  PHAs  may 
make  up  to  10  percent  of  their  housing 
vouchers  available  to  occupants  of 
rental  rehabilitation  that  do  not  have  a 
5(1  percent  rent  burden  after  taking  into 
account  the  housmg  needs  and  urgency 
of  other  Federal  preference  holders. 

One  commenter  also  believed  that  the 
policies  in  the  proposed  rule  would  not 
support  the  intent  of  section  17(a)(2)  of 
the  1937  Act.  which  lists  supporting  a 
rental  rehabilitation  grantee's  program 
as  one  of  the  purposes  for  which  HUD 
may  reserve  housing  vouchers  in 
connection  with  the  Rental 
Rehabilitation  Program.  The 
commenters  were  concerned  about  the 
costs  and  effects  of  displacement,  which 
they  believed  would  result  if  occupied 
units  were  rehabilitated  in  the  future. 
Among  the  concerns  were  the  possibility 
of  causing  overcrowding  (which  may 
entail  adding  another  criterion  for 
selecting  rental  rehabilitation  projects), 
exacerbating  homelessness.  and  causing 
iurisdictions  to  use  CDBC  funds  to  cover 
the  cost  of  relocation  rather  than  for 
other  purposes. 

It  is  and  continues  to  be  this 
Deparlmenl's  policy  to  minimize 
displacement  under  the  Rental 
Rehabilitation  Program.  Section 
17[a){21iB)  of  the  1937  Act  permits  the 
Secretary  to  "reserve  housing 
assistance"  for  persons  displaced  by 
rental  rehabilitation  und  to  support  the 
grantee's  program.  As  mentioned  earlier, 
HUD  requires  that  certificates  and 
housing  vouchers  be  provided  to 
persons  that  are  displaced  by  rental 
rehabilitation.  Furthermore,  housing 


voucher  funds  are  allocated  on  a 
formula  basis  and  more  than  75  percent 
of  all  housing  vouchers  and  certificates 
ever  appropriated  by  Congress  have 
been  provided  to  cities  participating  in 
the  Rental  Rehabilitation  Program. 

Again,  we  emphasize  that  we  have 
provided  and  will  continue  to  provide 
housing  resources  to  the  local  PHA.  The 
PHA  has  a  considerable  amount  of 
flexibility  to  accommodate  assistance  to 
families  that  would  be  adversely 
affected  by  rental  rehabilitation 
activities.  We  cannot  overemphasize  the 
need  for  grantees  and  owners  to  work 
closely  with  the  local  PHA.  Our 
experience  indicates  the  more 
coordination  and  communication  that 
takes  place  between  the  three  parties 
throughout  the  rehabiUt^tion  process, 
the  higher  the  likelihood  of  success  of 
both  programs  working  in  a 
complementary  manner. 

Many  commenters  questioned  why 
HUD  was  proposing  decoupling  when 
the  Rental  Rehabilitation  Program  with 
the  current  linkage  to  the  Housing 
Voucher  Program  is  working  well.  They 
referred  to  the  Department's  own 
evaluation  of  the  Rental  RehabiUtation 
Program  as  evidence  of  that  Program's 
success.  While  acknowledging  that  HUD 
may  have  had  concern  with  the 
slowness  of  leaseup  of  housing  vouchers 
that  may  have  been  caused  by  using  the 
housing  vouchers  in  connection  with  the 
Rental  Rehabilitation  Program,  the 
commenters  believed  that  this  problem 
has  been  corrected  through  permitting 
the  immediate  use  of  housing  vouchers 
for  general  Housing  Voucher  Program 
purposes  if  the  PHA  can  ensure  that 
housing  vouchers  or  certificates  will  be 
available  as  needed  for  rental 
rehabilitation  purposes,  and.  in  any 
event,  increasing  the  rate  of  leaseup  of 
housing  vouchers  should  not  be  done  at 
the  expense  of  the  Rental  Rehabilitation 
Program.  One  commenter  asserted  that 
it  was  financially  irresponsible  for  HUD 
to  assist  the  rehabilitation  of  a  project 
and  then  not  provide  the  rental  subsidy 
necessary  to  keep  the  project  occupied. 

The  February  1987  NOFA  was  the  first 
step  in  decoupling  the  two  programs  and 
has  been  working  well.  It  is  our  belief 
that  the  policies  in  this  final  rule  will 
result  in  additional  improvements  and 
will  make  both  programs  work  belter. 
PHAs  are  provided  the  flexibility  and 
decisionmaking  authority  to  balance  the 
use  of  housing  vouchers  for  families  in 
rental  rehabilitation  properties  with 
other  housing  needs  in  the  community. 
PHAs.  not  HUD.  are  in  the  best  position 
to  make  this  local  determination. 

Nationwide,  there  are  more  than 
750.000  housing  vouchers  and 


certificates  under  contract  with  PHAs  in 
communities  participating  in  the  Rental 
Rehabilitation  Program.  Assuming  a 
modest  turnover  rate  of  10  percent,  i.e., 
the  percentage  of  families  that  turn  in 
their  housing  assistance  each  year,  the 
participating  PHAs  have  access  to  more 
than  75,000  housing  vouchers  or 
certificates  without  counting  any  new 
appropriations. 

One  commenter  questioned  what 
benefit  HUD  thought  would  be  derived 
fi-om  the  proposed  changes,  if  increasing 
the  rate  of  leaseup  is  HIJO's  objective, 
then  HUD.  in  one  commenter's  opinion, 
should  increase  its  allocation  of 
freestanding  housing  vouchers  and 
decrease  the  allocation  of  rental 
rehabihtation  housing  vouchers,  but 
should  not  change  the  policies  as 
proposed.  Another  commenter  noted 
that  decoupling  would  not  result  in  any 
significant  cost  savings  to  HUD  because 
the  housing  vouchers  would  just  be  used 
in  the  freestanding  portion  of  the 
Housing  Voucher  Program. 

TTie  new  policy  eliminates  the 
unnecessarj'  burdens  associated  with 
the  development  of  interim  use 
agreements,  tracking  on  a  funding 
increment  basis  the  number  of  housing 
vouchers  or  certificates  used  on  an 
"interim  use"  or  "immediate  use"  basis, 
and  tracking  "pay-backs"  to  assure  that 
the  terms  of  local  agreements  have  been 
met.  All  of  these  unnecessary,  time- 
consuming,  administrative  controls  have 
been  eliminated,  and  PHAs  will  have 
more  time  and  more  flexibility  to  work 
with  grantees  to  meet  local  housing 
needs  and  objectives. 

Reliance  on  Preference  Rule  for 
Economic  Displacement  Issues 

Many  commenters  objected  to  the 
Department's  proposal  to  rely  on  the 
then  forthcoming  "preference"  rule  to 
address  the  issue  of  "economic 
displacement ',  namely,  assistance  for 
families  whose  rent  would  increase  as  a 
result  of  rehabilitation.  The  commenters 
contended  that  by  relying  on  the 
development  of  the  preference  rule, 
HUD  provided  little  immediate  direction 
to  PHAs  on  this  issue.  They  further 
believed  that,  although  the  statutory 
preferences  would  apply  to  many  rental 
rehabilitation  families,  these  families 
would  not  have  any  reasonable 
guarantee  of  a  housing  voucher.  They 
noted  that  in  jurisdictions  with  very  long 
waiting  lists  for  Section  6  assistance, 
even  receiving  a  preference  may  be  of 
little  practical  help  in  avoiding 
displacement,  and  also  pointed  out  that 
the  waiting  lists  might  be  closed.  They 
were  also  concerned  that  a  rental 
rehabilitation  family  might  have  to  b  * 
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displaced  or  move  into  substandard 
housing  to  qualify  for  a  preference. 

The  preference  rule  was  designed  to 
ensure  that  the  majority  of  HUD 
assistance  would  be  provided  to  the 
most  needy  families  as  required  by 
law— ^families  involuntarily  displaced, 
families  living  in  substandard  housing, 
or  families  paying  more  than  50  percent 
of  income  for  rent.  This  final  rule 
permits  PHAs  to  provide  a*higher 
preference  to  the  rental  rehabilitation 
families  that  meet  the  Federal 
preferences  than  to  other  Federal 
preference  holders.  This  rule  also 
requires  PHAs  to  allow  rental 
rehabilitation  families  that  meet  the 
Federal  preferences  to  be  placed  on  the 
waiting  list  even  if  the  PHA*8  waiting 
list  is  closed. 

Briefing  Packet 

A  commenter  stressed  the  importance 
of  including  information  on  local  rental 
rehabilitation  projects  in  the  briefing 
packet  particularly  in  soft  housing 
markets,  because  of  the  owner's 
responsibility  to  offer  the  units  to  lower 
income  families  for  up  to  seven  years. 
(The  commenter's  description  of  the 
owner's  responsibility  is  not  accurate.  A 
rental  rehabilitation  owner  has  a  duty, 
extending  for  seven  years,  to 
affirmatively  market  vacant  units  to 
attract  eligible  persons  from  all  racial, 
ethmc.  and  gender  groups 
(5  511.10(m)12)).  The  owner  must  also 
agree,  for  at  least  a  ten-year  period,  not 
to  discriminate  against  a  prospective 
tenant  on  the  basis  of  the  tenant's 
receipt  of.  or  eligibility  for,  housing 
assistance  (§  511.10(j)].  Two 
commenters.  however,  objected  to 
including  this  information  in  the  briefing 
packet.  One  commenter  indicated  that  it 
kept  a  master  list  of  all  units  known  to 
be  available-  It  instructs  families  on  the 
use  of  this  list.  This  commenter  believed 
that  it  would  be  an  unnecessary  expense 
to  separate  out  rental  rehabilitation 
projects. 

It  is  very  important  that  PHAs  provide 
a  list  of  completed  rental  rehabilitation 
projects  with  available  units  to  fdmilies 
at  the  time  they  are  issued  a  hout^ing 
voucher  or  ctrlificale  and  begin  their 
housing  search,  We  believe  that  the 
minimal  amount  of  work  required  to 
keep  the  rental  rehabilitation  list  up  to 
date  is  more  than  offset  by  all  of  the 
other  administrative  burdens  that  this 
rule  eliminates. 

Targeting  Housing  Vouchers  to  Rental 
Rehabilitation  Vacancies  and  Related 
Issues 

A  number  of  commenters  specifically 
objected  to  the  proposed  elimination  of 
a  PHA's  authority  to  target  housing 


vouchers  to  families  on  its  waiting  list 
who  agree  to  move  initially  into  a  rental 
rehabilitation  project  (targeling-in). 
(PHAs.  under  the  February  1987  NOFA. 
retained  authority  to  target-in  housing 
vouchers,  limited  to  a  number  of  housing 
vouchers  equal  to  the  number  of  housing 
vouchers  allocated  to  it  before  fiscal 
year  1987  for  use  in  connection  with  the 
Rental  Rehabilitation  Program.)  One 
commenter  found  these  provisions  to  be 
confusing. 

A  commenter  urged  that  PHAs  should 
be  given  discretionary  authority  to 
target-in  turnover  housing  vouchers  or 
certificates  to  fill  vacancies  in  a  rental 
rehabilitation  project.  This  commenter 
believed  that  sucli  discretionary 
authority  was  particularly  necessary  in 
a  soft  housing  market. 

As  with  the  policy,  discussed  above. 
concerning  tenants  residing  in  rental 
rehabilitation  projects,  the  restriction  on 
targeting-in  was  also  criticized  as 
discouraging  owner  participation  in  the 
Rental  Rehabilitation  Program.  Many 
commenters  believed  that  the  limitation 
on,  or  elimination  of.  targeting-in 
hinders  rental  rehabilitation  owners' 
ability  to  lease  their  units,  particularly 
with  respect  to  vacant  buildings  that 
have  been  rohabifitated.  The 
commenters  believed  that  without 
targeting-in  it  would  be  difficult  or 
impofisible  to  meet  the  low  income 
benefit  requirements  in  §  5n.l0(a).  On 
the  other  hand,  two  commenters 
recommended  eliminafing  targeting-in 
altogether.  One  commenter  made  this 
recommendation  because  it  found  it  to 
be  administratively  difficult  to  contact 
hundreds  of  families  on  the  waiting  list 
to  fill  vacant  units.  The  other  commenter 
staled  that  targeting-in  was  one  of  the 
policies  that  caused  difficulty  and  ill 
will  when  the  PHA  attempts  to  explain 
it  to  families  on  the  waiting  Hst. 

The  final  rule  does  not  permit  PHAs  to 
condition  the  initial  use  of  a  housing 
voucher  for  a  vacant  rental 
rehabilitation  unit.  This  targeting-tn 
procedure  is  contrary  to  the  "finders- 
keepers"  concept  of  the  Housing 
Voucher  Pro^ium  and  is 
administratively  cumbersome  for  PHAs. 

Under  the  'finders-keepers  "  concept 
housing  voucher  and  certificate  holders 
are  responsible  for  finding^e  units  they 
will  lease.  The  freedom  to  choose  their 
own  units  in  the  rental  market  is  a  key 
feature  of  the  Housing  Voucher  and 
Certificate  Programs,  which  place.";  the 
housing  voucher  or  certificate  holder  in 
a  position  comparable  to  other  families 
in  the  unsubsidized  rental  market. 
Targeting-in  restricted  the  family's 
initial  choice  of  dwelling  unit  to  a 
specific  project  It  targeting-in  were  to 
be  applied,  it  would  override  the  PHA's 


tenant  selection  policies  and 
preferences  solely  on  the  basis  of  a 
family's  wiUingnesa  or  unwillingness  to 
move  into  a  specific  unit,  which  has  no 
connection  to  a  family's  need  for 
housing  assistance. 

Owners  should  not  be  rel>  ing  on  a 
■guarantee"  of  rental  income  from  a 
housing  voucher  or  certificate  holder  in 
deciding  whether  or  not  to  participate  in 
the  Rental  Rehabilitation  I>rogram.  nor 
should  a  grantee  rely  on  housing 
vouchers  or  certificates  to  meet  the 
lower  income  benefit  requirement. 
Rather,  the  owner's  decision  should  be 
based  on  market  circumstances. 

The  Department  agrees  with  some  of 
the  commenters  that  targeting-in  was 
cumbersome  to  administer  and  that  it 
was  difficult  to  track  the  number  uf 
housing  vouchers  used  for  this  purpose 

Two  commenters  argued  that 
whenever  a  housing  voucher  was  given 
to  a  family  residing  in  a  rental 
rehabilitation  project,  the  family  should 
be  required  to  live  in  the  project  for  onr: 
year.  The  Department  does  not  agree. 
Under  this  nile,  as  well  as  in  the 
NOFAs.  a  rental  rehabilitation  family 
that  receives  a  housing  voucher  has  the 
same  right  to  seek  housing  of  the 
family's  choice  as  any  other  housing 
voucher  holder.  Another  commenter 
believed  that  in-place  tenants  should 
receive  housing  vouchers  but  that  the 
owners  should  not  be  able  to  charge  rent 
in  exco.'is  of  the  fair  market  rent.  Under 
this  rule,  a  rental  rehabilitation  family 
that  receives  a  housing  voucher  and 
chooses  to  use  it  in-place  is  subject  fu 
the  same  rules  as  any  othur  housing 
voucher  family,  including  a  nnn-renial 
rehabilitation  family  that  chooses  to  unf- 
its housing  vouchers  in-placo 

Immediate  Use 

Several  comments  concerned  the 
"immediate"  and  "interim    use  policies. 
which,  when  there  was  a  separate 
allocation  of  housing  vouchers  in 
connection  with  the  Rental 
Rehabilitation  Program,  permiticd  those 
housing  vouchers  to  be  used  initially  for 
general  program  purposes,  pro^.ded 
they  were  "paid  hack."  A  State  housing 
development  authority,  which  favored 
retaining  the  then  existing  pobcies. 
noted  that  immediate  use  was  already 
causing  it  problems  because  it  is  unable 
to  return  housing  vouchers  or 
certificates  that  were  used  on  an 
immediate  basis  in  one  locality  to  the 
locality  to  which  they  were  initially 
allocated  for  rental  rehabihtation 
purposes.  Another  commenter  believed 
that  discretionary  authority  t6  use 
housing  vouchers  for  rental 
rehabilitation  purposes  was  preferable 
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to  immediate  u.se  because  under 
immediate  use  PHAs.  particularly 
statewide  PHAs.  may  be  reluctant  to  use 
the  housing  vouchers  immediately 
because  of  concern  that  no  housing 
voucher  or  certificate  would  be 
available  when  needed  for  rental 
rehabilitation  purposes. 

Several  commenters  preferred  to  have 
less  restrictive  immediate  use  rules. 
They  noted  that  in  the  past  PHAs  only 
had  to  consult  with  the  local  rental 
rehabilitation  program  administrator  as 
to  schedules  and  ensure  that  housing 
vouchers  and  certificates  would  be 
available  when  necessary.  They 
believed  that  formal  written  agreements 
on  interim  use  unnecessanly  complicate 
the  process  and  slow  the  PHA's  ability 
to  expedite  leasing. 

Under  this  rule  {and  the  March  1988 
NOFA).  PHAs  are  free  to  use  all  of  their 
housing  vouchers  for  general  program 
purposes,  PHAs.  however,  are  also 
subject  to  the  requirement  to  issue 
housing  vouchers  to  certain  rental 
rehabilitation  families.  There  is  no  need 
(o  "pay  back""  housing  vouchers  under 
these  policies,  since  there  is  no  separate 
rental  rehabilitation  allocation.  While 
most  housing  vouchers  issued  under 
these  policies  have  been  used  for 
general  housing  voucher  purposes,  our 
experience  indicates  that  PHAs  have 
done  an  excellent  job  in  determining  the 
number  of  housing  vouchers  or 
certificates  that  must  be  made  available 
to  meet  the  rental  rehabilitation 
schedule,  and  the  Department  is  not 
aware  of  any  need  for  housing  vouchers 
that  PHAs  hdve  not  been  able  to  meet. 

Method  of  Allocation  and  Effect  on 
Small  PHAs 

Several  commenters  were  opposed  to 
[{(JDs  proposal  to  continue  allocating 
housing  vouchers  for  use  in  connection 
with  the  Rental  Rehabilitation  Program. 
Some  of  these  commenters  were  smaller 
rural  PHAs  that  believed  that  the  rental 
rehabilitation-related  allocation  of 
housing  vouchers  either  prevented  them 
from  participating  in  the  Housing 
Voucher  Program  or  reduced  their  share 
of  housing  vouchers  because  they 
cannot  participate  in  the  Rental 
Rehabilitation  Program.  Another 
commenter  was  a  Slate  housing 
authoriiy  that  had  no  rental 
rehabilitation  community  within  its 
borders. 

Several  commenters  criticized  HUDs 
reduction  of  the  ratio  of  housing 
vouchers  allocated  m  connection  with 
the  Rental  Rehabilitation  Program  from 
up  to  one  housing  voucher  per  55,000  of 
rental  rehabilitation  grant  money  to  up 
to  one  housing  voucher  per  $7,500  of 
grant  money.  One  commenter  noted  that 


the  national  average  cost  of 
rehabilitation  is  $3,700  per  unit,  which 
means  that  even  with  the  1/S5.000  ratio 
there  would  not  be  enough  housing 
vouchers  for  every  rehabilitated  unit.  A 
commenter  noted  that  it  made  no  sense 
to  allocate  housing  vouchers  on  a  ratio 
to  rental  rehabilitation  grant  amounts  if 
the  housing  vouchers,  for  the  most  part, 
are  not  going  to  be  used  in  concert  with 
the  Rental  Rehabihtation  Program. 
Another  commenter  made  a  similar 
point  that  it  was  not  necessary  to 
allocate  approximately  50  percent  of  the 
housing  vouchers  for  rental 
rehabilitation  purposes  when. 
historically,  only  three  percent  of  the 
housing  vouchers  so  allocated  have 
been  used  for  physical  displacement. 
SeverHl  commenters  cited  the  length  of 
thej-  waiting  lists  as  the  reason  for 
wanting  the  higher  ratio. 

In  fiscal  year  1988.  the  Department 
changed  the  method  for  allocating 
housing  voucher  funds.  HUD 
discontinued  making  a  separate 
allocation  of  housing  vouchers' on  a  ratio 
of  one  housing  voucher  for  each  $7,500 
of  rental  rehabilitation  grants.  Instead. 
housing  voucher  funds  were  allocated  to 
HUD  Regional  and  Field  Offices  on  a 
formula  basis  which  took  into  account 
housing  need  and  costs.  The  extent  to 
which  the  PHA  had  housing  vouchers  or 
certificates  available  for  use  by  rental 
rehabilitation  families  was  taken  into 
consideration  by  Field  Offices  in 
determining  which  PHAs  would  be 
invited  to  submit  applications.  If  the 
PHA  did  not  have  sufficient  housing 
vouchers,  including  turnover  housing 
vouchers  and  certificates  from  the 
PHA's  total  program,  to  enable  the  PHA 
lo  comply  with  its  obligations  with 
respect  to  rental  rehabihtation  families 
(see  Part  ni.I.(e)n)(i)  of  the  March  1988 
NOFAJ.  then  additional  housing 
vouchers  were  provided  to  the  affected 
PHA. 

As  a  result  of  these  changes  more 
housing  vouchers  were  available  for 
allocation  to  small  PHAs  that  were  not 
located  in  a  jurisdiction  of  a  rental 
rehabilitation  grantee.  HUD  plans  to  use 
a  similar  procedure  in  fiscal  year  1989. 
One  commenter  thought  that  the  per- 
unit  grant  amount  limit  in  the  Rental 
Rehabilitation  Program  should  also  be 
raised  from  $5,000  to  $7,500.  While  this 
comment  is  outside  the  scope  of  this 
rulemaking,  the  Department  notes  that  it 
has  published  an  interim  rule  (53  FR 
25462.  iuly  8.  1988),  which  implemented 
certain  statutory  amendments  to  the 
Rental  Rehabilitation  Program.  That  rule 
revised  24  CFR  511.10(e)(2|  to  establish 
a  sliding  scale  for  per-unit  gram  amount 
limits.  The  scale  runs  from  S5.000  for  a 
no  bedroom  unit  to  S8.500  for  a  three 


more  bedroom  unit.  This  change  in  the 
Rental  Rehabilitabon  Program  rules  will 
also  make  it  easier  for  grantees  lo 
rehabilitate  vacant  units,  which 
generally  require  more  substantial 
rehabilitation,  but  which  do  not  have 
any  potential  for  displacement.  These 
newly  standard  units  would  then  be 
available  to  housing  voucher  and 
certiHcate  holders  seeking  units  on  the 
open  market  ] 

One  commenter  contended  that  rental 
rehabilitation  families  must  receive  a 
housing  voucher  to  remain  in  a  rental 
rehabilitation  project  because  HUD's 
use  of  the  Fair  Market  Rent  as  the 
standard  for  what  is  "affordable"  is 
unrealistic.  TTiis  commenter  noted  that  a 
family  in  its  jurisdiction  would  have  lo 
have  an  annual  adjusted  income  of 
$20,000  to  "afford  ■  rent  equal  to  the  two- 
bedroom  FMR  ($500).  but  the  average 
annual  income  in  its  jurisdictien  for  a 
two-bedroom  family  was  under  $5,000. 
Local  situations,  such  as  those  referred 
to  by  this  commenter.  are  clearly 
relevant  matters  for  a  PHA  to  consider 
in  determining  the  extent  to  which  the 
PHA  will  exercise  its  discretionary 
authority  to  issue  housing  vouchers  or 
certificates  to  eligible  families  whose 
post-rehabililalion  rent  would  exceed  30 
percent  of  their  adjusted  income. 

A  commenter  suggested  that  since 
housing  vouchers  used  m  connection 
with  the  Rental  Rehabilitation  Program 
were  being  folded  Into  the  regular 
Housing  Voucher  Program,  the  Rental 
Rehabilitation  Program  should  be  folded 
into  CDBG  Program.  The  Rental 
Rehabilitation  Program  is  not  a 
component  of  the  CDBG  Program,  but 
has  a  separate  statutory  authority;  the 
commenter's  suggestion  therfore  Is  not 
analogous  to  the  revisions  made  in  the 
Housing  Voucher  Program  by  this  rule. 

3.  Comments  Relating  to  the  Housing 
Voucher  Program  Itself 

Payment  Standard— Affordabllity  and 
Related  Issues 

Several  commenters  found  the 
adoption  in  the  February  1987  NOFA  of 
a  single  payment  standard  system  to  be 
a  significant  improvement  (see  section 
III,|.).  One  commenter,  however,  slated 
that  the  simplification  did  not  work 
because  the  payment  standard 
provisions  were  sllll  not 
understandable.  The  Department  is  not 
aware  of  any  significant  difficulties  that 
PHA  are  having  in  understanding  the 
pa>7nent  standard  provisions.  Any 
individualized  problems  should  be 
discussed  with  the  appropriate  field 
office. 
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This  rule  retains  the  concept  of  a 
single  payment  standard  system  (see 
§  887  351).  The  Department  believes  that 
the  payment  standard  is  understood  by 
program  pariicipants- 

Several  commenters  objected  to  the 
limit  of  tivo  affordability  adjustments 
within  a  five-year  period  (see  section 
III.). (e)(1)).  Generally,  these  commenters 
recognized  that  the  limitation  was 
statutory,  but  urged  that  the  statute  be 
amended  to  permit  annual  adjustments. 
The  limitation,  they  believed, 
jeopardized  the  continued  affordability 
of  liousing  for  participants,  particularly 
for  large  families  and  families  whose 
incomes  are  lowest.  They  noted  that  the 
pending  authorization  Bill  contained  a 
provision  for  annual  adjustments  and 
urged  HUD  to  support  this  amendment 

Section  887. 351(c)  of  this  rule  gives 
PHAs  the  discretion  to  make  annual 
affordability  adjustments  to  the 
payment  standard.  This  provision 
implements  section  143(b)(1)  of  the  HCD 
Act  of  1987,  which  amended  section 
8(o)(6)(Al  (previously  section  8(o)(7)(A)) 
of  the  United  States  Housing  Act  of  1937 
(1937  Act). 

A  few  commenters  questioned  why 
consultation  with  local  government  was 
required  when  a  PHA  adjusted  a 
payment  standard  (see  section  Ill.).(f)]. 
They  believed  it  served  little  purpose 
other  than  to  discourage  a  PHA  from 
making  an  affordability  adjustment.  One 
commenter  suggested  that  a  PHA  should 
be  able  to  seek,  without  local 
government  consultation.  HUD  approval 
to  adjust  the  paymf?ni  standard  to  the 
currently-published  FMR.  Another 
commenter  recommended  applying  the 
Certificate  Program  annual  adjustment 
factors- 
Section  887.351(c)  does  not  require 
PHAs  to  consult  with  the  public  and 
units  of  general  local  government  before 
making  affordability  adjustments.  Again 
this  revision  to  previous  policy 
implements  a  recent  statutory 
amendment.  Section  143(b)(2)  of  the 
HCD  Acl  of  1987  struck  section 
8(o)(6)(D)  (previously  section  8(o)(7)(D)) 
of  the  1937  Act.  whidh  had  contained  the 
consultation  requirement.  It  should  also 
be  noted  that  PHAs  are  not  required  to 
obtain  HUD  approval  before  adopting  a 
new  payment  standard  schedule,  and 
have  the  ability  to  determine  Ihe  amount 
of  the  adjustment  in  the  individual 
payment  standard  amounts. 

Sev«ral  commenters  objected  Ii>  Ihi; 
fad  thai  an  ACC  Is  for  a  fixed  amount 
Isce  section  lU.G.(d)).  They  argued  that 
the  amount  of  an  ACC  should  be 
increased  over  its  five-year  term  lo 
ensure  that  ihern  is  no  decrease  in  the 
nirmlH>r  of  families  assisted.  They 
tujirved  that  PHAs  might  he  reluctant  to 


make  needed  affordability  adjustments 
because  of  their  reluctance  to  decrease 
the  number  of  families  that  can  be 
assisted.  A  commenter  suggested  that 
there  should  be  a  floor  on  the  payment 
standard,  such  as  a  requirement  that  the 
PHA  increase  the  payment  standard 
when  a  specified  percentage  of  assisted 
families  are  paying  more  than  30  percent 
of  their  income  as  rent.  Another 
commenter  noted  that  the  application 
requires  Ihe  PHA  to  State  the  bedroom 
mix  and  family  type.  This  commenter 
questioned  wliether  PHAs  had  the 
flexibility  to  alter  the  mix  to  maintain 
financial  feasibility:  if  not.  then  PHAs 
would  have  to  stay  within  the  .^CC 
amount  through  attrition.  Another 
commenter  requested  that  the  provision 
in  the  rule  that  states  thai  a  PHA  may 
assist  more  families  if  there  are 
available  annual  contributions  under  the 
ACC  not  needed  for  participating 
families  should  also  expressly  provide 
that  a  PHA  may  have  to  assist  fewer 
families  than  originally  indicated  in 
order  to  remain  within  the  amount 
contracted  for  in  the  ACC. 

The  amouni  contracted  for.  (in 
accordance  with  section  8(o)(6)(B)  of  the 
1937  Acl.  includes  15  percent  in  excess 
of  what  is  estimated  to  be  needed  in  the 
first  year  for  each  of  the  five  years  of  the 
ACC.  Based  on  the  Department's 
experience  with  contract  amendments 
under  the  Certificate  Program  this 
should  provide  enough  funding  to  cover 
payment  standard  adjustments.  PHAs 
may  alter  the  bedroom  mix. 

A  commenter  believed  that  using  the 
two-bedroom  FMR  to  determine  fund 
reservation  underestimates  the  amouni 
actually  needed  based  on  Ihe  actual 
housing  mix.  The  commenter  also 
pointed  out  reserving  funds  based  on  Ihe 
FMRs  in  effect  at  fund  reservation  but 
requiring  that  the  initial  payment 
standards  be  based  on  the  FMRs  in 
effect  at  the  time  the  ACC  is  executed 
results  in  further  loss  in  the  number  of 
units  that  may  actually  be  assisted. 

The  two-bedroom  FMR  is  used  by  the 
HUD  field  office  for  fund  allocation 
purposes.  It  is  not  used  to  determine  the 
actual  amount  of  housing  voucher 
budget  authoriiy  Ihal  is  reserved  for  a 
PHA  under  an  ACC.  The  field  office 
determines  that  amount  based  on  the 
PHAs  proposed  bedroom  distribution 
und  estimates  of  family  income 

A  commenter  believed  thai  Ihe  five- 
yeiii  limit  on  the  housing  voucher  ACC 
would  cause  underutiltzation  of  the 
housing  voucher  authority  in  the  last 
year  of  the  ACC.  This  commenter 
believed  that  the  PHA  will  not  be  able 
lo  enter  into  housing  voucher  contracts 
during  the  Utst  year  of  the  ACC  because 
PI  lAs  are  prohibited  from  signing  such 


contracts  with  an  owner  for  less  than 
one  year  or  for  a  period  ihat  extends 
beyond  the  ACC. 

Funding  for  a  PHA's  housing  voucher 
program  is  derived  from  funding 
increments  ("projects  ")  contractually 
committed  by  HUD  for  support  of  the 
PHA  program.  There  is  a  separate  ACC 
term  for  each  funding  increment.  The 
initial  term  of  the  ACC  for  each  funding 
increment  is  five  years.  Section 
887.209(c)(2)(ii)  provides  that  Ihe  term  of 
the  lease  for  a  program  family  must 
begin  "at  least  one  year  before  the  end 
of  Ihe  term  of  the  last  funding  increment 
under  the  ACC. "  (As  used  in  this 
regulation.  Ihe  term  "ACC"  refers  to  a 
consolidated  ACC  document  which 
contains  the  separate  HUD  funding 
commitments  fo^successive  funding 
increments  for  the  PHA  housing  voucher 
program.)  Thus  the  requirement  only 
applies  with  respect  to  the  most  recent 
funding  increment  under  the  ACC  at  the 
time  the  lease  begins,  and  does  not 
apply  to  earlier  funding  increments 
under  the  ACC  The  PHA  may  approve  a 
lease,  and  may  enter  a  voucher  contract 
so  long  as  there  is  at  least  one  year  left 
to  run  on  the  last  funding  increment 
under  the  ACC  (even  if  there  is  less  than 
one  year  left  to  run  on  one  or  more 
earlier  funding  increments).  Thus  the 
regulatory  limitation  will  not  have  any 
practical  effect  on  the  family  so  long  as 
the  PHA  continues  lo  receive  new 
program  funding  increments  and  there  is 
at  least  one  year  left  on  the  most  recent 
increment  The  prohibition  on  entermg  a 
lease  unless  there  is  a  year  lefi  to  run 
implements  the  statutory  requirement 
prescribing  the  minimum  lease  term  in 
Section  8  Existing  Housing,  including  the 
Section  8  Housing  Voucher  Program. 
The  lease  between  Ihe  tenant  and  owner 
must  be  for  "at  least  one  year '"  (unless 
the  term  of  the  assistance  contract  is 
shorter  (section  8(d)(l|(B)(i)  of  the  1937 
Act).  Funding  under  the  ACC  is  the 
source  for  assistance  payments  by  the 
PHA  to  support  the  family's  tenancy 
under  Ihe  lease,  and  in  particular  to 
subsidize  Ihe  family's  tenancy  during 
the  minimum  one  year  lease  term.  For 
Ihe  same  reason,  the  rule  provides 
(§  8a7.209(c)(2)(ii!l)  that  the  housing 
voucher  contract  and  the  lease  shall  end 
if  Ihe  PHA  determines  (in  accordance 
with  procedures  prescribed  by  HUD) 
that  funding  under  ihe  ACC  is 
insufficient  to  support  fpntinucd 
assistance. 

Payment  Standard  Amount 

A  commenter.  referring  to  24  CFR 
882 106(a)(3).  recommended  Ihat  PHAs 
be  permitted  to  raise  payment  standards 
to  the  It'vel  of  the  exception  rents  that 
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.iTp  approved  by  HUD  under  the 
Certificdte  Program  for  designated 
localities.  The  commenter  believed  that, 
under  the  NOFA.  it  could  not  set  (he 
payment  standard  above  the  applicable 
fair  market  rent  (FMRJ. 

This  cnmmenler  was  mistaken.  Both 
the  NOFAs  and  this  final  rule  allow  the 
PKA  to  estabhsh  a  payment  standard 
amount  based  upon  the  appbcable  FMR 
or  HUD-opproved  community-wide 
exception  rent  (see  section  Ul.).(c)  and 
§  887.351).  Community-wide  exception 
rent  means  that  the  exception  rent 
applies  throughout  the  PHA's 
jurisdiction. 

A  commenter  noted  tfiat  the  FMR  area 
within  its  jurisdiction  was  very  large 
and  had  several  rental  markets  with 
rents  varying  by  as  much  as  S200  to 
S300.  This  commenter  noted  that 
participants  in  the  lower  rent  areas 
receive  an  automatic  reduction  in  the 
portion  of  their  income  spent  for  rent. 
Another  commenter  believed  that  PHAs 
should  be  allowed  to  set  the  payment 
standard  amounts  in  a  mantier  that 
would  enable  families  to  find  modest 
but  satisfactory  units  and  suggested  that 
the  payment  standard  be  permitted  to 
range  from  80  percent  to  100  percent  of 
the  FMR. 

The  Department  agrees  that  PHAs 
should  have  more  flexibility  to  set  the 
payment  standard  and.  in 
§  B87.351|b)|21.  has  provided  PHAs  the 
authority  to  adopt  payment  standard 
amounts  that  are  not  less  (han  80 
percent  of  the  applicable  FMR  or  the 
HUD-approved  community-wide 
exception  rent-  The  rule  continues  to 
require  that  the  PHA  have  one  payment 
standard  for  each  bedroom  size- within  a 
FMR  area.  Families  who  lease  units  in 
i;!*-  lower  rent  arpas  of  a  PHA's 
jurisdiction  ar?  simply  using  the 
shopper's  incentive;  ihey  are  getting  leas 
housing  ^nd  paying  less  rent  th«n  if  they 
rented  m  more  expensive  areas. 

A  commenter obiected  to  HUDs 
proposal  to  conform  the  payment 
standard  provision  for  single  room 
occupancy  ISROI  to  the  provision  for  the 
SRC)  Fair  Market  Rent  in  thp  Cernncate 
Program,  namely.  75  percent  of  the  0- 
bedroom  FMR.  Another  commenter. 
how  t'ver,  notpri  that  the  SRO  payment 
standard  was  the  only  payment 
standard  requiring  HL!L)  approval  and 
rccommeoded  that  tne  SRO  payment 
standard  should  be  set  a(  75  percent  of 
the  cnnaregate  payment  standard. 
Section  887.4d7la)  sets  the  payment 
slandard  for  an  SRO  unit  at  75  percent 
of  the  0-bedroom  fair  market  rent  or.  if 
applicable,  of  the  community  wide 
exception  rent,  which  is  comparable  to 
how  the  SRO  Fair  Market  Rent  has  been 
set  iQ  the  Certiiicale  and  Moderate 


Rehabihtaliun  Proarams.  Ijsp  of  100 
percent  of  the  Obedmorr.  FMR  is  not 
appropriate  because  SRQs  normally  are 
smaller  and  have  fewer  amenities  than 
do  efficiency  units.  Thp  Department 
recognizes  that  local  cfinditions  may 
warrant  a  higher  payment  standard,  and 
has  provided  a  mechanism  in 
(  887.4tt7(bi  for  a  PHA  to  seek  HUD 
approval  of  a  SRO  payment  standard 
based  on  a  higher  percentage,  not  to 
exceed  100  percent. 

Housing  Vouchers  versus  Certificates 

A  few  conunentem  took  issue  with 
assertions  in  the  February  1987  NOFA 
that  the  Housing  Voucher  Program  is 
more  cost  beneficial  than  the  Certificate 
fVogram.  citing  the  First  Report  on  the 
Housir^  Voucher  Program  by  Abt 
Associates,  Inc.  Some  commenlers 
believed  that  the  features  of  the  two 
programs  should  be  merged  to  develop  a 
program  that  has  the  flexibility  ot  the 
f]ousing  Voucher  Program  and  the 
efficacy,  equity,  and  effectiveness  of  the 
Certificate  Program. 

The  Abt  Report  cited  by  the 
commenlers  concerned  early  program 
administration.  The  Department  still 
believes  that  with  operational 
experience,  including  moditications 
made  by  this  rule,  the  tiousing  Voucher 
Program  will  prove  more  cost  benefiaal 
than  the  Certificate  Program. 

Targeting 

A  commenter  believed  that  PHAs 
should  be  given  authority  similar  to  the 
authonty  that  HUO  had  under  section 
Ill.I.(e)  to  target  houmng  vouchers  to 
famihes  Uving  in  certain  projects.  The 
Department  has  not  adopted  this 
suggestion.  The  special  purposes  for 
which  housing  vouchers  may  be  larfjeted 
generaliy  are  based  on  activities   ~ 
identified  in  appropnationa  acts  or  in 
accompanying  Conference  Committee 
report  tables.  Under  the  targeting 
provisions  the  Department  provides  a 
PHA  with  additional  housing  voucher 
funding  to  be  used  for  a  speafied 
purpose. 

ft  was  also  recommended  that  the  rule 
specify  for  each  of  the  targeting 
categories  whether  the  PHA  or  HUD 
would  administer  the  housing  vouchers. 
The  Department  has  not  adopted  this 
suggestion.  Fust,  all  housing  voucher 
contracts  have  been  administered  by 
PHAs.  Second,  and  more  sgtnificanlly. 
this  rule  providers  a  more  general 
authonty  to  tarset  assistance  than  the 
NOFAs  provided  (see  SBtJ7.155(c)). 
Unlike  the  NOFAa.  it  does  not  bsl  each 
of  the  specific  purposes  under  which 
housing  vouchers  may  be  targeted.  As 
noted  above  the  specific  purposes  are  a 
product  of  the  appropnations  process. 


They  vary  from  year  to  year  It  is  not 
feasible  to  amend  the  rule  each  year  to 
conform  to  the  specific  purposes  that 
may  be  current. 

Administrative  Fees 

There  was  a  substantial  amount  of 
comment  on  the  adequacy  of 
administrative  fees.  In  general  the 
commenters  argued  for  an  increase  in 
the  ongoing  fee  to  at  least  the  fee  m  the 
Certificate  f*rogram  (7.65  percent  of  the 
two-bedroom  FMR);  some  commenters 
urged  that  the  fee  for  bath  programs  be 
revised  back  to  8.5  percent.  These 
commenters  took  issue  with  HUD's 
earlier  claim  that  the  Housing  Voucher 
Program  should  be  less  costly  to 
administer,  contending  that  HUD  has 
never  provided  any  data  which  clearly 
supports  this  assertion.  They  stated  that 
their  experience  indicates  thai  the 
administrative  work  in  the  two 
programs  is  comparable  or.  if  anything, 
the  Housing  Voucher  Program  is  more 
expensive  to  administer.  They  argued 
that  administering  two  parrallel 
programs  creates  administrative 
complexities:  the  financial  management 
and  planning  for  the  Housing  Voucher 
Program  was  difficult,  complex,  and 
time  consuming,  and  the  NOFA,  itself, 
requires  PHAs  to  "|A|ssisl  a  family  in 
finding  an  apartment  in  circumstances 
where,  because  of  age.  handicap,  large 
family  size  or  other  reasons,  it  is  unable 
to  locate  an  approvable  unit." 

Section  144  of  the  HCD  Act  of  1987 
added  a  new  section  8(qj,  which 
establishes  administrative  fee 
requirements  for  both  the  Housing 
Voucher  Program  and  the  Certificate 
Program.  Section  8(q)(l)  requires  the 
Secretary  to  estabhsh  a  monthly  fee 
(ongoing  fee)  equal  to  8.2  percent  of  the 
two-bedroom  fair  market  rent  and 
authonzes  the  Secretary  to  increase  the 
fee  if  necessary  to  reflect  higher  coals  of 
administering  smalt  programs  and 
programs  operating  over  large 
geographic  areas.  Section  8(q)|2t(A| 
requires  the  Secretary  to  establish 
reasonable  fees  for  (1)  preliminary 
expenses  (not  to  exceed  $275)  incurred 
b>  a  PHA  in  connection  with  a  new 
allocation  of  assistance.  (2)  costs 
incurred  in  assisting  families  who 
experience  difficulty  in  obtaining 
appropriate  housing,  and  (3) 
extraordinary  costs  approved  by  the 
Secretary.  Section  8(q|(2)(B)  requires 
thai  the  same  method  be  used  to 
c^-lculale  fees  under  the  Housing 
Voucher  Program  and  the  Certificate 
Program.  Section  B(q)(3)  contains  the 
following  overall  limitation:  *The 
Secretary  may  establish  or  increase  a 
fee  in  accoi^ance  with  this  subsection    - 
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only  to  such  extent  or  in  such  amounts 
OS  are  provided  in  appropriations  Acts." 

Thift  findl  rule  (see  \  887.103}  does  not 
contain  specific  dollar  amounts  for  the 
administrative  fees,  because,  as  noted 
above,  the  amounts  of  the  fees  arc 
subject  lo  yearly  appropriation  action. 
The  Department  will  establish  the  actual 
fee  amounts  each  year  based  on  its 
appropriation.  The  current 
administrative  fees  for  the  Housing 
Voucher  Program  are:  an  administrative 
fee  equal  to  6.5  percent  per  month  of  the 
two-bedroom  fair  market  rent,  a 
preliminar  fee  not  to  exceed  $215.  and  a 
hard-to-house  fee  of  $45  for  each 
qualified  fiunily.  These  fees  are  based 
on  the  Department's  fiscal  year  1988 
uppropridtion  and  were  reflected  in  the 
revised  operating  plan  for  fiscal  year 
1988  submitted  lo.  and  accepted  by  the 
Committees  on  Appropriations  of  Senate 
and  Mouse  of  Representatives. 

A  commenter  ohiected  to  basing  the 
ongoing  fee  on  FKIRs  because  it  believed 
that  it  was  unfair  lo  PHAs  in  less  costly 
rent'il  mdrkels-  llie  commenter  noted 
that  these  areas  were  often  rural  and 
poor,  but  administrative  costs  were  not 
n(M::essanly  lower  than  in  other  areas.  It 
V.  as  suggested  that  if  a  PHA  could  lease 
up  more  units  than  estimated  for  the 
itmount  of  funding  if  received,  it  should 
be  able  to  gel  an  Increase  in  its 
adminuitralive  fee  allotment  or  should 
be  able  lo  transfer  funds  from  the  HAP 
to  cover  the  additional  operating  costs. 
Another  cotnmenter  thought  that  the 
HUD  Regional  Offices  should  estabUsh 
the  split  between  the  fee  amount  and  the 
subsidy  amount  to  take  into  account  the 
individual  characteristics  of  local 
housing  authorities.  It  was  also 
recommended  that  the  hard-to-house  fee 
be  provided  for  bousing  a  mentally 
handicapped  person  and  that  the 
preliminary  fee  be  a  flat  amount  rather 
than  the  lesser  of  a  flat  amount  and 
actual  expenses.  The  commenter 
believed  that  a  flat  fee  would  reduce  the 
administrative  burden  of  documenting 
expenses  to  HUD.  One  commenter 
requested  that  PliAs  with  large 
geographical  areas  be  given  special 
consideration  in  setting  the 
administrative  fees. 

Section  8(q)  of  the  1937  Act  permits 
the  Department  lo  increase  the  ongoing 
administrative  fee  "if  necessarj'  to 
reflect  the  higher  costs  of  administering 
small  programs  and  programs  operating 
over  large  geographic  areas,"  but  again, 
"only  to  the  extent  or  in  such  amounts 
as  are  provided  in  appropriations  Acts." 
The  Department  will  determme  whether 
to  provide  a  higher  administrative 
ongoing  administrative  fee  for  these 


PHAs  based  on  its  fiscal  year  1989 
appropriation. 

Housing  Vouchers  for  Families  with 
Income  between  50  to  80*%  of  Median 

A  commenter  believed  that  the 
Housing  Voucher  Program  was  well 
suited  for  families  with  incomes 
between  SO  and  80  percent  of  median 
income,  and  suggested  that  this  class  of 
family  be  generally  eligible  for  housing 
vouchers. 

The  eligibility  for  housing  vouchers  of 
families  with  incomes  between  50  and 
BO  percent  of  income  has  always  been 
limited  by  statute  to  families  who  are 
displaced  by  rental  rehabilitation 
activities  or  are  previously  assisted 
under  the  1937  Act  (see  section  8(o)(3)). 
These  restrictions  appropriately  focus 
housing  voucher  assistance  on  the  more 
needy  very  low-income  families.  Two 
recent  changes  should  be  noted.  First, 
section  103(b)  of  the  1987  Act  amended 
section  16  of  the  1937  Act  to  exempt 
from  section  16(b)*s  percentage 
limitations,  dwelling  units  made 
available  to.  among  others,  lower 
income  families  that  were  displaced  by 
rental  rehabilitation  activities,  becond. 
the  Department  has  recently     i 
reconsidered  the  issue  of  whether 
families  that  had  incomes  above  50 
percent  and  qualified  for  housi^ig 
vouchers  as  Vteing  previously  assisted 
under  the  1937  Act  are  subiect  to  the 
section  16Cb)  percentage  limitation  (see 
53  FR  15412.  Apni  29. 198a  the  proposed 
rule  to  implement  section  16(c)  of  the 
1937  Act,  as  added  by  section  103(a)  of 
the  HCD  Act  of  1987).  In  the  preamble  to 
that  proposed  rule,  the  Department 
slated  that  it  "has  determined  that 
'continuously  assisted'  families  are  also 
exempt  because  under  section  8|o)  of 
the  1937  Act  ....  a  family  is  eligible 
without  regard  lo  income  if  it  is 
continuously  assisted.  The  statute  does 
not  require  another  determination  of 
income  eligibility  and  therefore  the 
income  of  a  family  that  receives  a 
housing  voucher  does  not  trigger 
applicability  of  the  percentage 
limitations  proposed  to  be  implemented 
by  this  rule"  (53  FR  15413). 

The  effect  of  the  above  two  changes  is 
that  there  are  no  longer  any  eligible 
families  with  incomes  above  .50  percent 
of  adjusted  income  that  are  subject  to 
the  percentage  limitations  in  section 
16(b)  of  the  1937  Act.  Section  887.151, 
Eligibility  requirements,  accordingly, 
does  not  contain  any  provisions 
concerning  compliance  with  section  16 
of  the  1937  Act.  as  were  contained  in 
section  UM-lb)  of  the  March  1988  NOFA. 


Shoppers  Incentive.  Rent 
Reasonableness,  and  Related  Issues 

Many  commenlers  believed  that  PHAs 
should  have  some  authority  to 
disapprove  a  lease  based  upon  the 
amount  of  rent  payable  to  owners.  They 
maintained  that  the  lack  of  some  form  of 
rent  reasonableness  test  was  resulting  in 
tenants  paying  too  much  rent  and  the 
wasle  of  subsidy.  These  commenlers 
noted  that  it  was  their  experience  that 
housing  voucher-assisted  families  fail  lo 
negotiate  a  reasonable  rent  for  their  unit 
and  were  negotiating  rents  that  were 
higher  than  the  contract  rents  on  similar 
units  leased  to  certificate  holders.  They 
cited  their  own  data  and  the  Abt 
Associates.  Incs  report  on  first  year 
findings  to  support  their  contention.  One 
commenter  explained  this  phenomenon 
as  follows: 

Under  the  Housing  Voucher  Program  iHp 
family  and  landlord  agrees  on  the  rvni. 
without  approval  by  the  PHA  llie  landlord  -i, 
free  to  set  the  rent  aa  high  as  the  tenant  is 
w)tli^^  lo  pay.  M  is  not  a  true  "market"  since 
the  tenant  isn't  really  paying  "market  rent" 
bill  "lenanl  rent  "  Tenants,  as  a  rule,  don't 
ask,  ■  Whal  is  the  contract  rent  or  gross  rent 
for  this  unit, "  but  "What  rent  will  I  have  to 
pay?*,  i.e..  the  tenant  rent.  When  firsi  undrr 
rental  assistance,  any  new  rent  ts  so  much 
leflii  than  whal  the  tenant  has  been  paying 
that  the  lunanl  fails  to  negotiaie  with  iin 
owner  or  compare  rents. 

The  commenters  believed  thai  PHAs 
had  information,  such  as  Ihe  fact  that 
other  units  were  being  rented  to 
certificate  holders  at  or  below  the  FMR. 
which  the  PHA  could  use  to  help  the 
family  obtain  a  reasonable  rent.  They, 
therefore,  urged  that  PHAs  be  given  the 
authority  to  impose  a  rent 
reasonableness  test.  One  commenter 
recommended  that  the  test  be  appliable 
to  the  first  rent  increase,  as  well  as  to 
the  initial  rent. 

Several  commenters  recomniended 
that  the  rule  contain  a  maximum 
percentage  of  adjusted  income  that  a 
family  could  pay  as  rent.  These 
commenters  generally  recommended  50 
percent  as  the  maximum,  but  40  percent 
and  35  percent  were  also  suggested. 

Several  commenters  noted  that  while 
many  tenants,  as  discussed  above,  were 
paying  more  than  30  percent  of  adjusted 
income  as  rent,  there  were  many  other 
families  paying  the  minimum  10  percent 
of  gross  income  as  rent  The  commentr-rs 
claimed  that  this  dispanty  in  rent 
burden  was  primarily  a  function  of 
whether  the  family  used  the  housing 
voucher  to  rent  the  place  in  which  they 
were  living  (low  rent)  or  another  unit 
(high  rent).  They  claimed  that  the 
shopping  incentive  has  caused  the 
Housing  Voucher  Program  to  be  more 
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expensive  to  the  government  than  the 
Certificate  Program.  They  also  noted 
that  the  shopping  incentive  had  been 
tried  in  the  Certificate  Program,  but  was 
eventually  removed.  These  commenters 
generally  recommended  that  HUD 
impose  a  minimum  rent  based  on  30 
percent  of  the  family's  adjusted  income 

The  concerns  expressed  by  these 
commenters  are  well  taken,  but  that 
restrictions  based  on  rent 
reasonableness  must  be  balanced 
against  maintaining  a  family's  option  to 
shop  for  the  unit  of  its  choice.  Section 
B87 .209(b)  contains  several  revisions 
from  current  policy  to  address  these 
concerns.  It  requires  a  PHA  to  advise 
the  family  on  whether  the  rent  requested 
is  reasonable,  based  on  rent  for 
comparable  units.  It  also  requires  the 
PHA.  if  the  family  requests  assistance, 
to  assist  the  family  in  negotiating  a 
reasonable  rent. 

In  addition,  the  PHA  may  disapprove 
a  lease  for  a  rent  that  is  not  reasonable, 
based  on  information  the  PHA  has  for 
comparable  rental  units.  A  PHA  may 
exercise  this  authority  in  communities 
where  the  market  is  not  functioning 
normally  or  where  some  families  are  not 
able  to  negotiate  reasonable  rents  on 
their  own  (for  example,  where  there  Is  a 
concentration  of  ownership  by  a  small 
number  of  landlords,  or  where  rents 
charged  to  voucher  holders  are  greater 
than  rents  charged  to  certificate  holders 
living  in  comparable  units).  The  PHA. 
however,  may  not  disapprove  a  rent  that 
is  reasonable  based  on  rent 
comparability  test  even  if  the  PHA 
believes  that  the  rent  is  more  than  the 
family  can  afford.  It  is  still  the  family 
that,  ultimately,  decides  what  it  is 
willing  to  pay  for  the  unit,  and  no  rent- 
to-income  cap  has  been  added  to  the 
rule.  A  PHA  must  document  each  case 
in  which  it  disapproves  a  lease  because 
the  rent  is  not  reasonable- 
Handling  Increments  of  Funding  and 
Related  Issues 

A  commenter  was  concerned  that  the 
February  19.  1987  NOFA  continued  to 
require  PHAs  to  treat  each  funding 
increment  separately.  It  was  the 
commenter  a  understanding  from 
training  sessions  that  all  funding  was  to 
be  combined.  The  commenter 
questioned  why  there  was  no  mention  of 
commingling  of  five  year  ACC's  or 
carryover  of  remaining  funds  in  section 
III.G.(d)(2)  concerning  a  PHA'a 
obligation  to  plan  administration  of  its 
program  within  amounts  originally 
contracted  for.  Another  commenter 
claimed  that  all  allocations  should  run 
concurrently  with  the  effective  date  of 
the  ACC  When  increments  of  units  are 
approved,  the  effective  date  of  the  first 


requisition  should  be  the  same  as  any 
subsequent  increment.  The  commenter 
believed  that  this  change  would  make 
the  Program  much  easier  to  administer. 
A  commenter  recommended  that 
budgets  for  each  housing  voucher 
project  be  consolidated  as  they  arc  in 
the  Certificate  Program. 

The  provisions  of  section  IIi.G.(d)(2l 
are  contained  in  5  887.101.  This  section 
continues  the  requirement  that  a  PHA 
plan  the  administration  of  its  program  in 
a  manner  that  will  ensure  that  it  remains 
within  the  amounts  originally  contracted 
for  the  funding  increment.  PHA  budgets 
for  the  Housing  Voucher  Program  are 
consolidated.  The  reader  is  referred  to 
the  discussion  of  funding  for  a  PHA's 
housing  voucher  program  in  Payment 
Standard — Affordability  and  Related 
Issues,  above,  for  an  explanation  of  the 
manner  of  handling  funding  increments 
under  this  rule. 

Vacancy  Payments 

Several  commenters  argued  that 
claims  for  vacancy  loss  should  be  the 
same  as  in  the  Certificate  Program  (see 
5  882.105(bl.  These  commenters  believed 
that  owners  needed  the  additional 
incentive  provided  under  the  Certificate 
Program  policies.  Another  commenter 
believed  that,  if  a  family  moves  at  the 
end  of  a  month  without  notice,  there 
should  be  a  vacancy  payment  for  30 
days  after  tenant  move-out. 

Section  8{o)(4)  of  the  1937  Act 
prohibits  housing  voucher  payments 
after  the  month  during  which  the  unit 
was  vacated.  The  Department,  therefore, 
cannot  provide  a  vacancy  loss  payment 
comparable  to  that  currently  provided 
under  the  Certificate  Program,  and  both 
the  NOFA  (section  III.J  (1))  and  this  rule 
(S  B87.353(c))  prohibit  housing 
assistance  payments  for  vacancies. 

Claims  for  Damages  under  the  Lease 

Several  commenters  believed  that  the 
NOFA  required  a  PHA  to  pay  the 
landlord  unpaid  rent  payable  by  the 
family  not  in  excess  of  one  month's  rent. 
These  commenters  believed  that  the  rule 
should  be  clarified  to  make  PHAs  liable 
for  the  di^erence  between  the  payment 
standard  and  the  security  deposit,  not 
the  rent  to  owner  and  the  security 
deposit.  The  commenters  pointed  out 
that,  particularly  without  a  rent 
reasonableness  lest,  PHAs  had  no 
control  over  the  rent  to  owner. 

This  rule  (§  887.2151  continues  the 
NOFA  policy  of  determining  the  amount 
recoverable  by  an  owner  for  damages 
under  the  lease  by  subtracting  the 
amount  of  the  security  deposit  from  the 
amount  the  family  owes  under  the  lease. 
As  in  the  NOFA.  the  amount  paid  by  the 
PHA  for  amounts  owed  by  the  tenant 


under  the  lease  may  not  exceed  one 
month's  rent  to  the  owner.  Because  this 
provision  is  intended  to  provide  the 
owner  with  some  reimbursement  for 
amounts  owed  by  the  family,  it  is  more 
appropriate  to  use  the  rent  to  owner, 
which  includes  the  family's  share  of  the 
rent,  than  to  use  the  payment  standard 
to  calculate  the  amount  of  the 
reimbursement.  As  noted  above,  this 
rule  provides  the  PHA  the  discretion  to 
review  the  reasonableness  of  the  rent  to 
owner  based  on  rents  for  comparable 
units. 

Program  Size 

A  commenter  claimed  that  a  minimum 
of  20  to  25  units  should  be  awarded 
whenever  housing  vouchers  are 
provided  to  jurisdictions  including  mutti- 
jurisdiclional  programs.  The  commenter 
believed  that  the  SO  housing  voucher 
minimum  for  initial  allocations  (section 
UI.D.  (d)(2)l  was  a  step  in  the  right 
direction  but  did  not  go  far  enough.  Two 
commenters  urged  that  the  minimum 
initial  allocation  be  100  housing 
vouchers.  They  believed  that  smalt  and 
rural  PHAs  may  have  to  refuse  housing 
vouchers  because  diseconomies  would 
prevent  them  from  administering  two 
small  programs,  the  Housing  Voucher 
and  Certificate  Programs. 

HUD  is  sensitive  to  the  commenters" 
concern  that  housing  voucher  awards 
should  be  large  enough  to  permit 
effective  administration  of  the  program. 
The  Department,  however,  does  not 
believe  that  embedding  a  fixed  minimum 
number  of  housing  vouchers  in  this  rule 
is  the  best  way  to  encourage  effective 
program  aclministration.  The  amount  of 
assistance  available  for  allocation, 
which  varies  from  year  to  year,  is  a 
factor  that  must  be  considered.  This 
rule,  therefore,  does  not  contain  such  a 
minimum.  Rather.  %  887.53  provides  that 
the  HUD  Regional  or  Field  Office  may 
consider  the  number  of  housing 
vouchers  that  should  be  offered  to  a 
PHA  to  facilitate  program 
administration  and  economies  of  scale. 

Welfare  Tenants 

One  commenter  expressed  concern 
over  the  inequity  caused  because  the 
Housing  Voucher  Program  does  not 
consider  maximum  welfare  shelter 
allowances  in  determining  a  family's 
subsidy.  As  a  result,  the  commenter 
pointed  out,  welfare  recipients  can  rent 
units  above  the  payment  standard  and 
still  pay  less  than  30  percent  of  income 
for  rent,  while  a  family  without  a 
welfare  shelter  allowance  would  have  to 
pay  that  portion  of  the  rent  that  is  above 
the  payment  standard. 
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The  Report  on  First  Year  Findings  for 
the  Freestanding  Housing  Voucher 
Demonstration  pointed  out  that  the  lack 
of  a  welfare  rent  provision  is  one  reason 
that  the  Housing  Voucher  Program  has 
cost  more  than  the  Certificate  Program. 
The  Department  submitted  a  legislative 
proposal  to  Congress  in  fiscal  year  1988 
to  modify  the  formula  for  determining 
the  housing  assistance  payment  under 
the  Housing  Voucher  Program  by  adding 
a  welfare  rent  feature  to  the  formula. 
Under  the  Department's  legislative 
proposal,  the  amount  of  the  assistance 
payment  could  not  exceed  the  payment 
standard  minus  the  higher  of  (a)  30 
percent  of  adjusted  income  or  (bl 
welfare  rent.  This  proposal  has  not  been 
enacted  by  Congress. 

Allocation  Preferences  for  PHA 
Applications  and  Related  Issues 

Several  commenters  objected  to  the 
policy  in  section  III.F.  (b)(1)  for  HUD  to 
give  preference  to  an  application  from  a 
PHA  "that  demonstrates  locally 
initiated  efforts  in  support  of  its  Section 
8  Certificate  and  Housing  Voucher 
Programs."  They  noted  that  ehgible 
families  in  communities  that  were 
unable  or  unwilling  to  contribute 
additional  support  would  be  the  ultimate 
losers  under  this  policy.  One  commenter 
found  the  preference  too  broad  to 
understand. 

HUD  has  retained  this  preference 
(§887,63(bKl)).  This  preference 
encourages  local  support  and  thus 
should  increase  the  total  amount  of 
resources  available  to  meet  the  needs  of 
eligible  families.  As  noted  in  the 
preamble  of  the  February  1987  NOFA 
(52  FR  5252).  the  preference  "is  intended 
to  admit  of  a  variety  of  types  of  local 
contributions — whether  cash  or  inkind. 
which  enhance  the  locality's  Section  8 
Certificate  and  Housing  Voucher 
Programs." 

HUD  was  also  urged  by  a  few 
commenters  to  eliminate  the  preference 
in  section  III.F.  (b)(2)  for  applications 
from  PHAs  "that  provide  families  with 
the  broadest  geographical  choice  of 
housing,  including  inter-jurisdictional 
and  interstate  housing  choice."  Their 
argument  was  that  the  policy  would 
prcj'idice  those  PHAs  which,  because  of 
smalt  program  size  or  geographic 
isolation,  would  be  unable  to  participate 
in  such  "portability"  arrangements.  One 
commenter  recommended  that,  in 
addition  to  eliminating  these  two 
preferences.  HUD  also  not  allocate 
funds  through  State  agencies,  but 
allocate  them  to  the  extent  possible  on 
the  basis  uf  the  jurisdiction's  need  for 
assistance. 

HUD  has  retained  this  preference 
(5  887.63(b)(2)l.  which  is  intended  to 


provide  families  with  greater  freedom  of 
movement.  For  example,  a  State  agency 
could  provide  a  family  more  choice  than 
could  a  smaller  PHA.  Smaller  PHAs. 
however,  could  improve  their 
opportunity  for  a  funding  preference  by 
participating  in  voluntary  local 
exchange  mobility  programs. 

One  commenter  recommended  that 
preference  be  given  to  PHAs  who  have  a 
high  lease-up  rate.  HUD  has  not  adopted 
this  recommendation.  Section  887.53. 
however,  provides  that  PHAs,  in 
determining  which  PHAs  lo  invite  to 
submit  applications  may  take  into 
consideration  the  extent  to  which  a  PHA 
has  used  bousing  vouchers  and 
certiHcates  it  already  has.  A  Field  Office 
could  exclude  from  invitation  a  PHA 
with  a  poor  record  of  getting  housing 
vouchers  and  certificates  under  lease. 

Allocation  Formula 

A  commenter  complained  that  the 
allocation  of  funds  under  the  February 
1987  NOFA  did  not  provide  for  a 
geographical  distribution  of  funds.  The 
commenter  noted  that  there  was  no 
indication  if  any  or  all  PHAs  would 
have  access  to  the  housing  vouchers 
held  in  the  Headquarters  reser\-e  for 
emergencies  and  that  the  set-asides 
were  not  necessarily  distributed 
geographically.  Another  commenter 
believed  there  is  a  need  to  ensure  that 
housing  vouchers  are  allocated  to  PHAs 
in  rural  areas  where  no  Rental 
Rehabilitation  Programs  exist. 

Eighty-five  percent  of  the  housing 
voucher  funds  will  be  allocated  (m  a 
"fair  share"  basis  to  HUD  Regiofiat 
Offices,  which  in  turn  will  reallocate  the 
funds  lo  HtrD  Field  Offices  on  the  same 
basis.  The  balance  of  the  funds  are 
placed  in  a  Headquarters  reser\e  and 
may  be  provided  as  an  additional 
allocation  to  a  PHA  for  specified 
purposes. 

Shared  Housing 

The  preamble  to  the  February  1987 
NOFA  (52  FR  5255)  advised  the  public 
that  the  Department  intended  to  provide 
for  shared  housing  in  the  final  rule- 
(Share  housing  had  not  been 
implemented  in  the  NOFAs.)This  rule 
contains  the  special  provisions 
concerning  shared  housing  in  Subpart  K. 

A  commenter  found  the  shared 
housing  concept  beneficial  but  believed 
that  the  payment  standard  under  the 
NOFA  was  unreasonably  high  The 
commenter  proposed  that  the  pajmient 
standard  amount  in  shared  housing 
should  be  determined  by  dividing  the 
payment  standard  amount  for  the  total 
number  of  bedrooms  in  the  unit  by  the 
number  of  bedrooms  actually  used  by 
the  family.  Under  the  comraenter's 


suggestion  a  sharing  family  in  a  three 
bedroom  unit  that  used  one  bedroom 
would  have  a  payment  standard  equal 
to  Vi  of  a  three  bedroom  payment 
standard  and  if  the  family  used  2 
bedrooms  the  pajment  standard  would 
equal  %  of  the  three  bedroom  payment 
standard.  The  Department  has  adopted 
this  suggestion.  Section  887.515  provides 
that  the  payment  standard  for  a  family 
in  a  shared  housing  unit  is  determined 
by  multiplying  the  dollar  amount  of  the 
payment  standard  for  the  entire  unit  by 
a  ratio  that  is  equal  lo  the  number  of 
bedrooms  indicated  on  the  family's 
housing  voucher  divided  by  the  number 
of  bedrooms  m  the  unit. 

Two  commenters  recommended  thai 
HUD  require  separate  leases  and 
assistance  contracts  for  each  family  in  a 
shared  housing  unit  because  it  would  be 
unrealistic  for  the  remaining  family  to 
pay  the  total  rent  when  another  familj 
leaves  the  unit.  The  Department  has 
adopted  this  recommendation;  only 
individual  lease  shared  housing  is 
permitted  under  the  Housing  Voucher 
Program  (|  887.5051. 

Waiting  List  and  Selecting  Families 

Section  887.153  contains  the  waiting 
list  procedures.  Paragraph  (b)  of  this 
section  contains  the  provisions 
governing  suspending  additions  to  the 
waiting  list.  It  contains  policies 
concerning  when  a  PHA  must  add 
families  claiming  a  Federal  preference 
e\'en  though  the  PHA  has  suspended 
acceptance  of  new  applications  for  its 
waiting  list.  These  policies  are  the  same 
as  the  Certificate  Program  policies  in 
§  882 .2091  a) (7),  as  revised  by  the  Federal 
preference  rule  (52  FR  1122, 1152). 
Section  887.153(d)  is  comparable  to 
S  882.209(a)(9l.  The  provision  is 
intended  to  make  clear  that  nothing  than 
in  the  rule  is  intended  to  create  or  imply 
any  right  to  participation  in  the  program, 
other  than  as  provided  in  the  Federal 
preference  requirements.  The  rule 
acknowledges,  however,  that  an 
applicant  may  have  a  right,  independent 
of  the  rule,  to  bring  a  judicial  .icMnn 
challenging  a  WA's  violation  of  a 
constitutional  or  statutory  requirement 
(e.g..  equal  opportunity  requirements 
under  Title  VI  or  Title  VHI).  and  states 
that  the  rule  is  not  intended  to  affect 
such  a  right  of  action. 

A  commenter  suggested  thHt  a  PHA 
should  not  be  required  to  advertise  the 
program  or  waiting  list  for  a  new 
allocation  of  units  if  its  waiting  list  is 
sufficiently  long,  the  program  has  been 
advertised  previously,  there  are 
sufficient  landlords  in  the  program,  and 
the  PHA  has  at  least  95%  of  i.i  units 
under  lease.  Section  887.107,  which  is 
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based  on  $  662.207,  sets  out  (he 
circumstances  when  a  PHA  must  notify 
the  public  of  the  availability  of  housing 
assistance,  namely,  when  the  PHA 
establishes  a  waiting  list,  reopens  a 
waiting  list,  and  at  other  limes  as  may 
be  necessary  to  ensure  maximum  use  of 
the  assistance.  Section  887.107  is 
consistent  with  the  commenter's 
suggestion  because,  generally,  a  PHA 
would  not  be  required  to  advertise  the 
availability  of  housing  assistance  while 
iU  waiting  list  is  closed. 

Another  commenter  asked  that  the 
rule  be  very  specific  in  all  cases  where 
the  first  come,  first  served  waiting  list 
procedures  do  not  apply.  Section  887.157 
cuntams  detailed  guidance  on  how  to 
apply  the  Federal  preferences,  including 
the  circumstances  under  which  a  PHA 
may  provide  assistance  to  applicants 
who  do  not  qualify  for  a  Federal 
preference  before  other  applicants  who 
do  qualify.  These  Federal  preference 
regulations  are  same  as  the  Federal 
preference  regulations  published  at  53 
FR  1122  on  lanuary  15. 1988.  for  other 
assisted  housing  programs,  including  the 
Certificate  Program.  (The  conforming 
amendments  to  Part  682  include  a 
revision  of  9  882.219(b)(4)  to  insert  the 
correct  paragraph.)  In  addition, 
S§  a87.l55(b)  and  (c)  set  out  the 
selection  procedures  applicable, 
respectively,  to  families  affected  by 
rental  rehabilitation  activities  and  when 
Hl'D  providt-s  a  PHA  with  housing 
voucher  auihonty  to  be  made  available 
to  a  class  of  applicants  based  upon  the 
identity  or  location  of  the  property 
occupied  by  the  applicants. 

Briefing  Families 

The  Department  has  simplified  the 
hriffing  requirements  (S  887,163).  to 
provide  PKAs  greater  discretion  in 
determining  the  information  that  should 
be  provided. 

One  commenter  objected  lo  the 
requirement  to  include  in  the  briefing 
packet  "information  on  the  range  of 
neighborhoods  in  which  the  family  may 
find  units."  The  commenter  believed  the 
requirement  to  be  an  unnecessary 
burden  because,  in  its  experience, 
families  were  proving  very  resourceful 
in  locatmg  housing,  including  housing  in 
areas  the  commpnter  would  not  have 
thought  to  list.  The  list  in  S  887.163 
requires  PHAs  to  provide  information  on 
the  range  of  neighborhoods,  so  that 
families  are  aware  of  available  housing 
resources  outside  of  areas  of  minority 
and  economic  impaction. 

Security  Deposits 

Many  commenters  believed  that  the 
security  deposit  requirements  should  be 
the  same  for  both  the  Housing  Voucher 


Program  and  the  Certificate  Program, 
but  there  was  disagreement  among  the 
commenters  as  to  what  the  policy 
should  be.  Several  commenters 
recommended  using  the  current  Housing 
Voucher  Program  requirements,  namely, 
the  greater  of  30  percent  of  the  tenant's 
adjusted  monthly  income  or  $50.  They 
pointed  out  that  this  policy  allows  the 
family  to  know  what  its  security  deposit 
will  be  when  they  are  looking  for 
housing,  rather  than  after  they  have 
found  a  unit.  Other  commenters.  while 
agreeing  with  the  concept  of  a  rent- 
based  security  deposit,  aa  proposed  in 
section  n.B.2.(d)  of  the  February  19. 1987 
NOFA  (52  FR  5255).  recommended  that 
there  be  a  maximum  security  deposit 
amount.  One  commenter  suggested  a 
maximum  of  20-30%  of  the  monthly  rent. 
Another  commenter  recommended  that, 
as  a  means  of  encouraging  owner 
participation,  the  owner  should  be 
allowed  to  determine  the  security 
deposit,  but  the  rule  should  also  retain 
the  current  security  loss  guarantee  by 
the  PHA  for  cases  where  the  owner 
accepts  a  security  deposit  in  an  amount 
less  than  one  month's  rent.  Finally,  one 
commenter  beheved  thai  the  current 
policy,  described  above,  was  in  conflict 
with  a  State  law,  which  allows  the 
owner  to  collect  a  security  deposit  equal 
to  one  and  one-half  times  the  monthly 
rent. 

The  Department  has  decided  to 
implement  a  rent-based  security  deposit 
as  it  proposed  to  do.  The  Department 
believes  that  the  PHA  is  In  the  best 
position  to  determine  the  appropriate 
maximum  security  deposit  within  its 
jurisdiction.  Accordingly  9  887.211, 
Security  deposits,  requires  the  PIIA  lo 
adopt  a  policy,  for  determining  the 
maximum  security  deposits,  subject  lo 
the  conditions  that  the  maximum  not 
exceed  one  month's  rent  and  not  be 
unduly  high  as  to  preclude  participation 
by  program  applicants.  As  discussed 
above.  S  887.215  continues  the  NOFA 
policy  of  determining  the  amount  an 
owner  can  claim  from  the  PHA  as 
reimbursement  for  amounts  owed  by  the 
tenant  under  the  tease  by  subtracting 
the  amount  of  the  security  deposit  from 
the  amount  the  family  owes  under  the 
lease.  The  security  deposit  requirements 
are  not  in  conflict  with  the  State  law 
that  would  permit  a  higher  maximum 
security  deposit.  Complying  with  the 
HUD  requirement  does  not  prevent  the 
owner  from  complying  with  the  State 
law. 

Eligible  and  Inelisible  Housing 

Section  UI.M.  lists  as  an  ineligible 
housing  type  a  unit  that  is  owned  by  a 
PHA  that  is  administering  the  ACC.  The 
February  1987  NOFA  at  52  FR  5256 


contained  a  proposal  to  broaden  Ihe 
exclusion  lo  cover  any  unit  that  is 
substantially  controlled  by  the  PHA. 
Several  commenters  objected  to  the 
proposed  change.  They  noted  that  PHAs 
were  becoming  more  involved  in  various 
methods  to  increase  the  supply  of  low- 
income  housing,  including  bond 
issues,  joint  ventures.  State  and  local 
programs,  and  Ihe  use  of  redevelopment 
tax  investments,  which,  they  claimed, 
increased  the  supply  of  such  housing 
with  little  or  no  Federal  expenditures. 
They  believed  that  the  proposed  change 
would  discourage  such  activities  and 
recommended  that  some  controls  be 
placed  on  using  housing  vouchers  in 
these  types  of  units  rather  than  imposing 
a  total  prohibition.  One  commenter 
(citing  section  IlB.2.(h)[2)  of  the 
February  1987  NOFA)  noted  that  while 
HUD  was  prohibiting  the  use  of  housing 
vmichers  in  PHA-controlled  housing,  it 
was  proposing  to  allocate  housing 
vouchers  to  HUD-owned  projects. 

Section  887.203(b)(2)  provides,  as 
proposed  in  the  February  1987  NOFA, 
that  housing  that  is  owned  or  otherwise 
substantially  controlled  by  the  PHA  mriy 
not  be  used  in  the  program.  Under  the 
U.S.  Housing  Act  of  1937  the  Section  8 
owner  must  be  an  entity  separate  and 
independent  from  the  PHA.  The  Section 
8  owner  may  not  be  an  entity  owned  or 
controlled  by  the  PHA.  The  rule 
provision  is  intended  to  clarify  that  a 
unit  "substantially  controlled"  by  the 
PHA  is  covered  by  the  statutory  and 
regulatory  prohibition  on  PHA 
ownership  of  a  program  unit.  The 
prohibition  of  ownership  or  control  by 
the  PHA  administrator  tends  lo 
minimize  inherent  conflicts  between  the 
interests  of  the  Section  8  owner  and  Ihe 
Pi  lAs  performance  of  its 
responsibilities  us  contract 
adminislrutor;  for  example,  the 
determination  whether  the  unit  meets 
the  housing  quality  standards.  The 
Department  recognizes  that  the 
determination  whether  there  is 
"substantial  control"  by  the  PHA  may 
be  difficult  lo  interpret  and  apply  to 
some  forms  of  interaction  and 
cooperation  between  the  PHA  and  the 
ownership  entity.  Where  questions  are 
presented,  the  Department  will  decide 
the  issues  concerning  applicability  of 
the  regulatory  prohibition  on  a  case-by- 
case  basis,  bearing  in  mind  the  necessity 
for  compliance  with  the  statutory  and 
regulatory  standard  and  for  avoidance 
of  program  abuse,  as  well  as  the 
objective  described  by  the  commenter — 
to  encourage  PHA-participation  in 
locally-designed  housing  efforts. 

The  proposed  allocation  referred  to  by 
the  commenter  is  not  a  parallel 
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situation  HUD  would  not  be 
administering  an  ACC  with  respect  lo  a 
unit  that  it  owns.  Housing  voucher 
assistance  allocated  for  families  living 
in  HUD-owned  units  would  not  be  used 
in  a  HUD-owned  unit.  Rather,  the 
assistance  would  be  made  available  to  a 
family  that  is  required  to  vacate  the  unit 
as  a  result  of  a  HUD  property 
management  or  property  disposition 
decision  or  to  a  family  to  enable  the 
family  to  afford  the  unit  after  it  is  sold 
by  HUD. 

Some  commenters  argued  that 
manufactured  housing  was  becoming  an 
increasing  component  of  affordable 
housing,  and  that  a  mechanism  must  be 
established  lo  use  housing  vouchers  lo 
assist  in  paying  "lot  rent."  A  family  may 
use  its  housing  voucher  to  rent  a 
manufactured  home.  Part  of  the  rent  for 
such  a  home  would  include  the  "lot 
rent."  Assistance  is  available  for  this 
purpose  under  the  Certificate  Program. 
The  Department,  however,  does  not,  at 
this  time,  plan  lo  expand  the  Housing 
Voucher  Program  lo  Include  assisting 
families  to  pay  "lot  rent"  lo  lease  a 
space  for  the  family's  manufactured 
home,  because  the  Department  does  not 
have  statutory  authority  under  the 
Housing  Voucher  Program  analogous  to 
that  applicable  lo  the  Certificate 
Program  for  calculating  the  amount  of 
assistance  when  the  family  leases  only 
the  maufactured  home  space. 

Administrative  Plan 

The  Department  indicated  in  the 
preamble  lo  the  February  1987  NOFA  its 
intention  to  limit  the  administrative  plan 
to  specifying  only  those  policies  and 
procedures  where  the  PHA  has 
discretion  to  establish  local  policy  for 
the  treatment  of  applicants  and 
participants.  Several  commenters  noted 
their  agreement  with  this  proposal. 
Section  887.61  contains  the  revised 
requirements  for  Ihe  administrative 
plan.  This  section  calls  for  a  combined 
administrative  plan  when  a  PHA  is 
administering  both  the  Housing  Voucher 
Program  and  the  Certificate  Program. 
Conforming  amendments  have  been 
made  to  the  Certificate  Program 
regulation. 

Portability 

The  issue  of  portability  of  housing 
vouchers  raised  a  substantial  amount  of 
conflicting  but  generally  adverse  public 
comment. 

One  commenter  objected  to  the 
concept  of  portability  on  Ihe  ground  that 
neither  the  Housing  Voucher  Program 
nor  Ihe  Certificate  Program  is  an 
entitlement  program,  but  in  the  view  of 
the  commenter.  they  are  "highly  limited 
local  programs  funded  with  stringently 


limited  federal  dollars"  and  that 
portability  creates  a  national  preference 
for  portability  families  at  the  expense  of 
local  assistance  programs  and  the  local 
families  they  serve.  Several  commenters 
claimed  that  portability  removed  the 
PHAs  control  over  its  program  and 
budget.  The  principal  objection  to 
portability  was  the  claim  that  it  is  ver>' 
complicated  and  burdensome  lo 
administer.  In  particular,  the  billback 
procedures  were  singled  out  as  creating 
"a  web  of  financial  entanglements" 
among  numerous  PHAs.  Many 
commenters  argued  that  the 
administrative  fee.  which  is  split  on  an 
80/20  percent  basis  between  the  initial 
and  receiving  PHAs.  is  inadequate 
compensation  for  the  additional 
administrative  burdens  involved  in 
handling  a  portability  family.  Another 
commenternoted  that  the  NOFA  did  not 
specify  whether  the  initial  PHA  or  the 
receiving  PHA  was  responsible  for 
paying  a  vacancy  claim.  The  commenter 
assumed  that  if  the  initial  PHA  were 
responsible  for  the  housing  voucher 
contract,  it  would  make  the  vacancy 
payment,  but  thought  problems  would 
arise  because  it  would  have  to  depend 
on  the  receiving  PHA  to  verify  the  claim 
and  determine  the  amount. 

Some  of  these  commenters 
characterized  the  provision  that 
permitted  an  initial  PHA  to  deny  a 
portability  request  if  the  number  of 
families  so  assisted  by  the  PHA  would 
be  more  than  15  percent  of  the  units 
under  lease  in  the  initial  PliA's  housing 
voucher  program  as  preferable  to 
previous  provisions,  but  other 
commenters  saw  the  15  percent 
provision  as  denying  portability  lo  a  few 
families  when  it  is  generally  available  to 
all  other  families  and  still  leaving  an 
administratively  complex  portability 
system  in  place.  Several  commenters, 
noting  the  absence  of  any  percentage 
limitation  on  Ihe  number  of  transfers  a 
receiving  PHA  must  accept,  believed 
that  incoming  portability  families  could 
take  precedence  over  long  term 
residents,  particularly  in  certain  magnet 
cities.  These  commenters  found  such  a 
result  both  unfair  to  waiting-list  families 
and  a  potential  source  for  litigation 
against  them  by  disappointed  waiting- 
list  families. 

The  commenters  suggested  several 
changes  in  or  alternatives  lo  the  current 
portability  system,  which  they  believed 
would  make  portability  less 
burdensome.  Several  commenters 
believed  that  portability  should  be 
voluntary  and  that  mandatory 
portability  imposed  unnecessary'  fiscal 
and  administrative  burdens  on  PHAs; 
another  commenter  would  make 
portability  mandatory  for  only  5  percent 


of  the  units  under  lease.  Some  of  these 
commenters  referred  to  the  "mobility" 
policy  as  carried  out  in  the  Certificate 
Program  as  the  best  way  to  handle 
tenant  moves  from  jurisdiction  to 
jurisdiction,  Another  commenter 
believed  that  a  housing  voucher  holder 
should  not  be  allowed  lo  use  the 
portability  feature  if  the  holder  owed 
money  to  Ihe  initial  PHA.  while  another 
commenter  would  permit  portability 
only  for  families  already  leasing  a  unit 
in  the  initial  PHAs  jurisdiction.  It  was 
also  suggested  that  portability  not  be 
allowed  between  a  county  PHA  and  a 
city  PHA  within  the  county;  the 
commenter  beUeved  that  it  made  no 
sense  to  permit  portability  involving 
such  short  distances.  Several 
commenters  contended  that  portability 
hurts  PHAs  with  lower  payment 
standards,  notably  small  and  rural 
PHAs.  when  housing  voucher  holders 
within  their  jurisdictions  move  to 
jurisdictions  with  higher  payment 
standards.  Most  of  the  commenters 
making  this  point  were  opposed^o 
portability,  but  one  commenter,  who 
agreed  with  Ihe  concept  of  portability, 
urged  thai  HUD  develop  a  mechanism  to 
provide  supplemental  funding  lo  the 
initial  PHA. 

Several  commenter  stated  that  a  far 
less  administratively  burdensome  and  a 
fairer  alternative  to  the  current 
portability  system  would  be  for  HUD  lo 
provide  portability  housing  vouchers  to 
receiving  PHAs  through  a  headquarters 
reser\e.  When  a  transfernng  family  left 
the  program,  the  housing  voucher  would 
be  returned  lo  the  reser\'e.  Another 
approach  suggested  by  some 
commenters  would  require  the  receiving 
PHA  to  provide  its  next  available 
housing  voucher  to  the  transferring 
family  and  eliminate  billing  the  initial 
PHA  (some  commenters  would  allow 
billing  the  initial  PHA  only  if  the 
receiving  PHA  did  not  have  a  housing 
voucher  immediately  available  for  the 
transferring  family). 

A  commenter  was  concerned  about 
the  financial  burden  that  would  be 
imposed  on  the  receiving  PHA  when  it 
must  make  advances  on  behalf  of  the 
family  moving  into  its  jurisdiction  and 
then  wail  for  reimbursement  from  the 
initial  PHA. 

The  Department  has  left  Ihe 
portability  requirements  (Subpart  L) 
substantively  the  same  as  they  have 
been  under  the  part  III.L  of  Ihe  February' 
1987  and  March  1988  NOFAs.  In  large 
part,  this  decision  is  based  on  the  fact 
that  the  Department  must  develop  a 
proposed  rule  to  implement  section  8(r) 
of  the  1937  Act.  as  added  by  section  145 
of  the  HCD  Act  of  1987.  Section  8(r) 
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cuncems  portability  with  respect  to  both 
housing  vouchers  and  certificates  wllhm 
the  same,  or  a  contijjuous.  metropoUlan 
statistical  area  as  the  one  in  which  the 
PHA  approving  the  assistance  is 
located.  Section  8(r)(4)  expressly 
provides  that  section  ftlr)  may  not  be 
construed  to  restrict  any  authority  of  the 
Secretary  under  any  other  provision  of 
l.iw  to  provide  for  the  portabiMty  of 
assistance  under  section  8  of  the  1937 
Act  The  DeparttnenI  will  review  its 
current  portability  requirements  as  part 
of  the  proposed  rulemaking  to 
implement  section  145. 

In  the  meantime,  the  Department  will 
keep  its  current  policies  because 
portability  provides  an  important  option 
lo  assisted  families  to  move  to  another 
jurisdiction  to  be  nearer  to  employment 
opportunities,  better  schools,  or  a 
supporting  network  of  family  and 
friends.  The  availability  of  portability 
should  not  cause  large  numbers  of 
families  to  undertake  long  moves.  Based 
on  general  mobility  rates  for  lower 
income  families,  no  more  than  ten 
percent  of  housing  voucher  holders 
should  use  portability  and  most  of  these 
families  should  move  within  a 
metropolitan  area. 

PHAs  may  simplify  the  portability 
feature.  They  may  issue  one  of  their  own 
housing  vouchers  to  an  incoming  family 
rather  than  act  as  a  receiving  PHA.  They 
may  also  join  with  other  Pi  lAs  to  set  up 
a  pool  or  an  exchange  system  to  permit 
families  to  move  to  other  jurisdictions. 
Several  metropolitan  areas  and  a 
consortium  of  Pf  lAs  in  Eastern 
Ma.'isachusetts.  Connecticut,  and  New 
Mampshire  have  set-up  such  systems. 

Set-Aside  to  Aid  in  the  Desegregation  of 
Public  Housing 

One  commenter,  while  sympathetic 
with  the  purpose  of  this  set-aside, 
questioned  whether  HUD  could  comply 
with  Title  VI  of  the  Civil  Rights  Act  of 
1964  and  Title  Vlll  of  the  Civil  Rights 
Act  of  1968  when  the  set-aside  involves 
a  race  conscious  selection  process.  This 
stJt-aside  furthers  these  Civil  Rights  Acts 
by  providing  a  means  to  remedy 
preliminary  findings  of  noncompliance 
with  Title  VI  when  other  efforts  have 
not  succeeded.  Housing  vouchers  may 
be  used  lo  provide  remedies  to 
identified  victims  of  practices  or 
procedures  in  a  PHA  s  public  housing 
program  that  have  been  found  to  be  in 
violation  of  Title  VI.  A  PHA  may  not 
assign  preferences  or  priorities  for 
issuing  housing  vouchers  on  the  basis  of 
race  or  ethnicity  of  applicants,  except 
for  victims  of  dtscnmmator\'  practices  or 
procedures. 


Interchangeabillty  and  Related  Issues 

Several  commenters  objected  to  the 
proposal  to  permit  certificate  holders  to 
trade  in  their  certificate  for  a  housing 
voucher,  if  available  (see  Part  n.B.2.(c). 
52  FR  5255.  February  19. 1987).  Several 
commenters  believed  that  the  proposal 
would  just  add  more  complexity  to  both 
programs.  One  of  these  commenters 
wanted  to  know  when  the  family  would 
have  the  choice  and  whether  the  life  of 
the  housing  voucher  would  be  120  days 
or  the  balance  of  the  time  remaining  on 
the  certificate.  Another  commenter 
believed  that  an  interchangeability 
policy  could  result  in  owners  putting 
undue  pressure  on  certificate  holders  to 
get  housing  vouchers  so  that  the  owner 
could  charge  a  higher  rent.  Other 
commenters  appeared  to  favor  the 
concept,  but  objected  to  the  fact  that 
housing  voucher  holders  would  not  have 
the  opportunity  to  trade  in  their  housing 
vouchers  for  certificates.  They  believed 
that  providing  for  interchangeability  in 
both  directions  would  enable  HUD  to 
analyze  better  the  relative  merits  of  the 
two  programs. 

This  rule  adopts  interchangeability 
and  permits  a  holder  to  trade  in  either  a 
housing  voucher  or  a  certificate  (see 
§§887.155(a][l](iv}andB82.209ta)(10)). 
The  initial  term  of  the  housing  voucher 
or  certificate  so  issued  may  not  exceed 
the  term  remaining  on  the  certificate  or 
housing  voucher  that  has  been  tradcd-in, 
and  extensions,  if  any,  may  not  cause 
the  total  term  to  exceed  120  days  (see 
§  §  887.16o(c)  and  8a2.209(d](3}). 

Two  commenters  also  expressed 
concern  with  the  provision  in  section 
IliX(dj(4](i).  which  permits  an  applicant 
family  to  refuse  a  housing  voucher  in 
order  to  wait  for  a  certificate  and  to 
receive  a  housing  voucher  after  it  has 
refused  a  certificate.  These  commenters 
believed  that  it  would  greatly  simplify 
the  administration  of  both  programs  if 
the  PHA  had  the  authority  to  choose 
which  type  of  assistance  to  offer  an 
applicant  family.  Another  commenter 
wanted  to  know  if  this  provision  could 
be  interpreted  as  given  the  PHA  the 
authority  lo  choose  which  type  of 
assistance  lo  provide.  Section 
887.155(a)(l)(iii)  codifies  the  policy 
permitting  an  applicant  family  to  refuse 
a  housing  voucher  to  wait  for  a 
certificate.  This  section,  however, 
provides  more  administrative  Hexibihty 
to  PHAs  by  eliminating  (he  requirement 
to  remove  the  family  from  the  waiting 
list  if  it  refuses  the  second  form  of 
assistance  and  permitting  the  PHA  to 
establish  pohcies  in  its  administrative 
plan.  Conforming  Certificate  ftt)gram 
changes  have  been  made  at 
S  882.209(8 ][9). 


Applications  for  Housing  Vouchers  and 
HUD  Invitations  for  Applications 

A  commenter  noted  that  section 
IU.E.(c|  required  the  application  include 
for  "targeted  housing  vouchers  only"  the 
identification  of  the  size  and 
composition  of  families  lo  be  assisted. 
The  commenter  believed  that  the 
requirement  should  be  clarified  to 
indicate  whether  the  number  of  units  by 
bedroom  size  and  family  composition 
must  be  specified  for  all  types  of 
housing  voucher  applications.  Another 
commenter  recommended  that  the  HUD 
invitation  fur  applications  detail  any 
priorities  or  preferences  the  inviting 
field  oHice  will  use  in  evaluating  the 
applications. 

A  PHA  must  indicate  bedroom  size. 
but  not  family  composiUon,  on  any 
application  for  housing  vouchers. 

Utility  Allowances 

Several  commenters  suggested  that 
the  utility  allowances  be  eliminated 
because  they  believed  them  to  be 
confusing  to  both  landlords  and  tenants. 
Utility  allowances  are  included  in  the 
statutory  requirements  for  determining 
the  amount  of  the  the  housing  voucher 
payment  to  be  paid  on  behalf  of  a  family 
(see  section  8(o)(2)).  It  should  be  noted, 
however,  that  the  utility  allowance 
a^ects  only  the  determination  of  a 
family's  minimum  rent  (see 
S  B87.353(a)(2]). 

Term  of  Housing  Vouchers 

A  commenter  recommended  that  the 
term  of  the  housing  vouchers  be 
extended  to  one  year.  The  commenter 
believed  that  with  a  GO  to  120  day  term 
there  were  families  living  in  units  that 
do  not  meet  housing  quality  standards 
or  whose  landlords  will  not  participate 
in  the  Housing  Voucher  Program  and 
who  would,  therefore,  have  to  allow 
their  housing  voucher  to  expire  or  would 
have  to  breach  their  existing  lease  in 
order  to  receive  housing  voucher 
assistance.  The  Department  has  not 
adopted  this  recommendation  because  it 
would  be  detrimental  lo  families  that 
can  use  their  housing  vouchers  and 
certificates  within  the  60  lo  120  days 
provided. 

Lease 

A  commenter  suggested  that  the  lease 
and  lease  addendum  be  combined  into 
one  form.  The  lease  addendum  consists 
of  the  lease  provisions  required  by  HUD. 
The  required  provisions  may  be 
combined  in  a  single  form  with  other 
lease  provisions. 
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Family  Eligibility 

A  commenter  suggested  that  a  family 
should  nut  receive  a  housing  voucher  or 
a  certificate  if  the  family  has  more  than 
one  damage  claim  that  exceeds  the 
security  deposit  by  $200.  Another 
commenter  urged  that  a  PHA  be 
permitted  to  deny  a  housing  voucher  or 
certificate  on  the  same  grounds  set  out 
in  sections  III.P.fb)[2)  and  (3)  for 
terminating  tenancy.  These  grounds 
include  a  family  histor>'  of  disturbance 
of  neighbors  or  destruction  of  property 
and  of  crime  of  physical  violence  to 
persons  or  property. 

This  rule  (§  Ba7.403(a)(3)  and  (4)].  as 
did  the  NOFAs,  permits  a  PHA  to  deny  a 
housing  voucher  to  a  family  if  the  family 
owes  rent  or  other  amounts  to  the  PHA 
in  connection  with  section  B  or  public 
housing  assistance,  or  if  the  family  has 
not  reimbursed  the  PHA  for  any 
amounts  paid  to  an  owner  by  the  PHA 
for  rent  or  other  amounts  owed  by  the 
family.  Neither  this  rule  nor  the  NOFAs 
set  a  minimum  amount  that  must  be 
owed  by  the  family  before  a  PHA  may 
deny  the  family  a  housing  voucher. 
Rather,  the  decision  to  deny  a  housing 
voucher  to  a  family  based  on  the 
family's  failure  to  reimburse  the  PHA  is 
left  to  the  discretion  of  the  PHA  based 
on  its  consideration  of  all  the  facts.  (See 
49  FR  12215.  March  29. 1984} 

Section  III.P.(b](2)  and  (3).  which  is 
codified  in  this  rule  in  $  887.213(b)(1). 
set  out  two  examples  of  "other  good 
cause"  for  which  an  owner  may 
terminate  a  tenancy.  They  are:  a  family 
history  of  disturbance  of  neighbors  or 
destruction  of  property,  or  of  living  or 
housekeeping  habits  resulting  in  damage 
to  the  unit  or  property  and  criminal 
activity  by  family  members  involving 
crimes  of  physical  violence  to  persons  or 
property.  The  Department  has  not 
adopted  the  suggestion  thai  these 
examples  be  added  as  grounds  for  a 
PHA  to  deny  a  family  a  housing 
voucher.  These  examples  concern  the 
question  of  a  family's  suitability  as  a 
tenant  which  is  an  owner's 
responsibility  to  assess,  not  the  PHA's- 
As  noted  in  §  887.155(a)(ll(ii): 

The  owner  selects  the  tenant  for  occupancy 
of  a  unit.  The  PHA  mity  not  establish 
selection  criteria  based  on  the  appticanl's 
suiiabihiy  es  a  tenant.  The  PHA's  selection  of 
an  applicant  for  participation  is  not  a 
representation  by  the  PHA  to  the  owner 
concerning  either  the  family's  expected 


behavior  as  a  tenant  or  iis  suilahiiii>'  at  a 
tenanl- 

Double  Subsidy 

One  commenter  suggested  that  the 
FmHA  Section  515  program  be  included 
in  prohibition  against  double  subsidy 
contained  in  section  I]I.).[k).  The 
commenter  urged  that  the  mechanism 
for  avoiding  payment  of  double  subsidy 
for  tenants  be  structured  in  a  way  so 
that  the  excess  subsidy  remain  with  the 
PHA.  Section  887.159  which  contains  the 
prohibition  against  double  subsidy 
refers  to  the  FmHA  Section  521  Program 
(comparable  to  the  Section  238  Rental 
Assistance  Payments  Program]  as  an 
example  of  a  duplicative  Federal 
housing  subsidy  and  not  the  basic 
FmHA  Section  515  Program  (an  interest 
reduction  program  comparable  to  the 
Section  236  Program).  The  Section  515 
units  have  been  included  in 
§  887.209(b)(2)  and  are  treated  the  same 
as  Section  236  units  for  determining  the 
rent  to  owner. 

Findings  and  Other  Matters 

An  environmental  finding  under  the 
National  Environmental  Policy  Act  (42 
U.S.C  4321-4347)  is  unnecessary 
since  the  Certificate  Program  and  the 
Housing  Voucher  program  are  part  of 
the  Section  8  Existing  Housing  program, 
which  is  categorically  excluded  under 
HUD  regulations  at  24  CFR  50.20(d). 

This  rule  constitutes  a  major  rule  as 
that  term  is  defined  in  Section  1(b)  of 
Executive  Order  12291  on  Federal 
Regulation  issued  on  February  17, 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not  (1)  cause  a  major  increase  in 
costs  or  prices  for  oonsumers.  indixiduat 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  or  (2)  have  a  significant  adverse 
effect  on  competition,  emplo>'ment. 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Analysis  of  the  rule,  however, 
indicates  that  it  does  have  an  annual 
effect  on  the  economy  of  SlOO  million  or 
more.  The  Director  of  the  Office  of 
Management  and  Budget,  in  accordance 
with  section  6(a)(4)  of  Executive  Order 
12291.  has  waived  the  requirements  of 
section  3  and  4  of  the  Executive  Order. 

Under  section  605(b]  of  the  Regulatory 
Flexibility  Act  (5  U  S.C.  601).  HUD 
certifies  that  this  rule  does  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entitites. 
because  the  rule  would  continue  an 
ongoing  program  and  does  not 
significantly  alter  current  policies  and 
requirements. 

liUD  has  determined,  in  accordance 
with  E.0. 12612.  Federalism,  that  this 
nile  does  not  have  a  substantial,  direct 
effect  on  the  States  or  on  the 
relationship  between  the  Federal 
Government  and  the  Stales,  or  on  the 
distribution  of  power  or  responsibilities 
among  the  various  levels  of  government 
because  this  rule  essentially  codifies 
existing  program  requirements  for  the 
Housing  Voucher  Program  and  does  not 
substantially  alter  the  established  roles 
of  HUD.  the'States.  and  local 
governments,  including  PHAs.  To  the 
extent  that  particular  revisions  have 
altered  responsibilities,  these  re\isions 
have  generally  been  in  response  to 
statutory  changes,  have  increased  the 
discretion  of  the  non-Federal 
governmental  entities,  or  have  done 
both. 

HUD  has  determined  that  this  rule  is 
not  likely  to  have  a  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being  within  the  meaning  of 
E.0. 12608.  The  Family,  because  it  does 
not  affect  the  role  or  institution  of  the 
family  in  society.  This  rule  codifies 
existing  program  requirements.  The 
Housing  Voucher  Program,  itself,  is  a 
benefit  to  families  because  it  assists 
eligible  families  lo  afford  decent  safe 
and  sanitary  housing  or  their  choice. 

This  rule  was  listed  as  Sequence 
Number  957  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  15, 1988  (52  FR 
13857).  under  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501- 
3520.  Currently  approved  requirements 
have  been  assigned  the  following  OMB 
Control  Numbers;  2502-0123;  2302-C154: 
2502-0161;  2502-0185;  2502-0348;  2502- 
0350;  2577-0067:  and  2577-0083- 

In  accordance  with  5  CFR  132021,  the 
following  table  discloses  the 
Department's  estimated  burden  for  each 
of  the  collections  of  information  in  this 
rule. 
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Section  8  Housing  Voucher  Program  OMB  Approval  Numbers 


Oeschpbon  of  ^formation  coileciion 


AptAcabon  forms  HUO-52515  (2502-0123)  

Claw  for  s«c«nty  cteoosit  and  vacancy  toes  HUO-52676  (2S02-01S4}. 

Tenant  tum«8hed  utHiOes  HUD-52662  (2502-0161) „ 

fr-^oectno  form  MUD-52580  (2502-0185) ^^ , I ~ 


F.nao,::ai  lof^s  HUD-52663,  52672.  52673:  52681  <2S02-0348) .. 

Request  tof  «ase  approval  HUD-52517A  (2502-0350) 

Balaf»ce  sneet  MU052595  (2577-0067). ___„ „ IJ. 

HUO- 50058  (2577-0063) 

Total  bufiten  hours 


1.000 
SCO 

1.000 
1.000 


1.000 


1.000 
1.000 


1,000 


Number  of 


&S0 

1 

1 


ToWarmual 


1.000 

2,750 

1.000 

150.000 


SO.000 

1.000 


3 

OS 


143 

oa 


3.000 
2.750 
3.000 
75.000 


4,000 

1.000 


RflQulal 


B87  55 
887  215 
987  361 
B87  207 
687  257 
687  259 
687  55 
867  101 
887  207 
887  55 
887  101 
887  151 


The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  for  this 

rule  dre   14  156.  14.230.  and  14.S80. 

List  of  Subjects 

24  CFR  Parts}! 

Renttj!  rehabilitation  grants.  Grant 
programs:  Housing  and  community 
development.  Low  and  moderate  income 
housmg. 

24  CFR  Pari  8J3 

Low  and  moderate  income  housing. 
24  CFR  Part  882 

Grant  programs — Housing  and 
community  development.  Housing,  Low 
and  moderate  income  housing.  Mobile 
hnmes- 

24  CFR  Part  887 

Grant  programs:  Housing  and 
community  development.  Housing.  Rent 
subsidies.  Low  and  moderate  income 
housing. 

24  CFR  Part  888 

Rent  subsidies. 
24  CFR  Part  960 

Public  housing. 

Accordingly,  the  Department  amends 
:4  CFR  Chapters  V.  VIII.  and  IX.  as 
fallows: 

1.  In  Chapter  VIIL  a  new  Part  887  is 
■  iddt-d  fo  read  hs  Follows 

PART  887— HOUSING  VOUCHERS 

Subpart  A — General  Information 

«a^.  1     Purpose  of  the  Housins  Voucher 

Program. 
S87,3    Scope  and  applicability  of  the  part. 
S87,5    Equal  opportunity  requirements. 
887,7     Dennilions- 

Subpart  B — Funding  Allocations  and 
Application  Procedures 
flri7  .">i      Allo*.dti.ins  of  buiix^t  diilnoi;tv  (n 
Ri^gional  and  Field  Offices. 


887.53  Invitation  for  appUcaliuns. 
687.55  Submission  of  applications. 
aa7  57    Evidence  of  PHA  s  authority  to 

participate  in  the  Housing  Voucher 

Program. 
887  59    Equal  opporlunity  housing  plan 
887,61     Administrative  plan. 
867.83     HUD  review  of  apphcations. 
887  65    HUD  determination  to  adminiiiter  a 

local  program  under  this  part 

Subparl  C— Annual  Contribulions  Contract 

and  PHA  Responsibilities 

tx>r  ii>i      Annutii  coniribulitins  contrart 

887.103     Administrative  fees  paid  to  PHA. 

887  105     PHA  responsibilities. 

887,107     PHA  public  notice  to  encouraRC 

participation  by  eligible  famUies, 
887.109     PHA  activities  to  encourage 

participation  by  owners  and  others. 
887.111     Audit  requiremenls. 

Subparl  D — Selecting  Families  and  Issuing 
Housing  Vouchers 

"^'~  ■    '.     F-,^i:,..:,  .-s-,.i.:._.;un!i  (eligible 

family). 
887,153    Waiting  list  procedures. 
887  155    Selecting  families  and  Issuing 

housing  vouchers. 
B87.157    Federal  selection  preferences. 
887.159    Prohibition  against  double  subsidy 
887.161     Housing  voucher  packet. 
887.163     PHA  bnefing  of  families. 
887.165    Term  of  the  housing  voucher 
887  167    Continued  participation  when  a 

family  wants  1o  move  within  the  PHA  s 

lunsdictian 

Subpart  E— Finding  and  Leasing  a  Unit  and 
Terminating  Tenancy 

887  201     "Finders-keepers"  policy. 
887.203     Eligible  and  meligible  housing. 
887-205    Program  information  to  owners, 
887  207    PHA  approval  of  unit  and  lease 
887  209     Lease  between  unit  owner  and 

family. 
887,211     Security  deposit. 
887  213    Owner  termination  of  tenancy. 
887.215    Amounts  recoverable  under  the 

lease 

Subpart  F— Housing  Quality  Standards, 
Periodic  Unit  Inspection,  and  Maintenance 
m?  j.-si      Housing  quality  standards  (HQS) 
887,253     Occupancy  standards. 


887  255    Owner  responsibility  to  maintain 

ihe  unit. 
B87.257     PHA  periodic  unit  inspection  to 

ensure  unit  continues  to  meet  HQS. 
B87  259    Inspection  reports. 
887  261     PHA  recourse  if  unit  does  nal  meet 

HQS 

Subpart  G — Housing  Voucher  Contract  and 

Owner  Responsibilities 

887  ^}\     Hou.sms  voucher  conlrarl  ttclween 

PHA  and  unit  owner. 
887.303    Owner  responsibilities. 
8B7.305    Omtracling  out  owner  functions- 

Subpart  H— Payment  Standard  and  Housing 
Aaalstance  Payment 

887  351     Determining  Ihe  payment  standard 

and  Ihe  payment  standard  schedule. 
687.353    Determining  housing  assistance 

payments  amounts, 
B87.3S5     Regular  reexaminalion  of  family 

income  and  composition 
887  357     Interim  reexamination  of  family 

income  and  composition. 
887-359    Changes  in  family  size  or 

composition. 
887.361     Adjustments  of  utility  allowances. 
867.363     Housing  assistance  payments  equal 

fn  7pro 

Subpart  1  — Family  Obligations,  Denial  and 
Termination  o1  Assistance 
Ba7  401      Family  responsibilities. 
687.403    Grounds  for  PHA  denial  or 

lermination  of  assistance. 
B«7  40.^     Informal  review  or  hearmR 

Subpart  J— Special  Housing  Types 
887  451     Purpose  of  this  subparl. 
887.453    Cooperative  or  mulual  housing: 

Definition. 
887.455     Cooperative  or  mutual  bousing: 

Limitallon  on  the  use  of  housing  voucher 

authority, 
B87  481     Independent  group  residences  (ICR): 

Definitions. 
887.463     Independent  group  residences' 

Selection  preference, 
887.465     Independent  group  residences: 

Additional  lease  requirements. 
887  487     Independent  group  residences: 

Housing  quality  standards. 
887  469    Independent  group  residences: 

Payment  standard. 
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887.471     Manufactured  homes:  Definition. 
887.473    Manufactured  homes:  Housing 

quality  standards. 
aH7  481     Single  room  occupancy  (SRO): 

Definition. 
887  483     Single  room  occupancy:  Additional 

eligibility  critena. 
887  4ft5    Single  room  occupancy:  Housing 

quality  standards. 
8ti7.487     Single  room  occupancy:  Payment 

standard. 
efl7  489    CongTPgHle  housing:  Definition. 
887  491     Congregate  housing:  Housing 

quality  standards. 
887.493    Congregate  housing;  Payment 

standard. 

Subpart  K— Shared  Housing 

b87.501     Applicability,  scope,  and  purpose. 

BB7.503     DeHnilions. 

887  505    Types  of  shared  housing  and 

applicable  requirements. 
687.507    PHA  administration  of  shared 

housing 
807.509     Housinfi  quality  standards  for 

shart-d  hou.>iing, 
687.511     Occupancy  of  a  shared  housing  unit 
687.513     Determining  amount  of  housing 

assistance. 
887515     Paympnl  ^itHnH^rH  fnr  shared 

housing. 

Subpart  L— Mobility  and  PorlabUlty 

687.551     Overview. 

667553     Definitions. 

687  555    Mobility:  Encouraging  continued 
parlicipalion  through  voluntary 
arrangements  among  PHAs  when  a 
family  wants  to  move  outside  the  PHA's 
junsdiction. 

8H7.557     Portability:  Encouraging  continued 
participation  when  a  family  wants  to 
move  outside  the  PtlA's  jurisdiction  and 
there  is  no  voluntary  arrangement. 

887.550    Portability:  Family  eligibility. 

887.561     FH}rtability:  Determination  to  deny 
or  terminate  assistance. 

667  563     Portability:  Responsibilities  of  Ihe 
initial  PHA. 

867.565    Portability;  Responsibilities  of  the 
receiving  PHA. 

687.567    Portability:  Subsequent  moves. 
Authority:  Sees.  3.  5.  and  6.  U.S.  Housing 

Act  of  1937  (52  U.S.C.  1437a.  1437c.  14370; 

sec,  7(d),  Department  of  Housing  and  Urban 

Il-vel.^pment  Art  (42  USC.35351d)) 

Subpart  A— General  Information 

:.  887,1      Purpose  ol  the  Housing  Voucher 
Program. 

Section  8(o)  of  the  United  States 
Housing  Act  on937  (42  U.S.C.  1437floJ) 
authorizes  the  Housing  Voucher 
Program.  The  purpose  of  the  Housing 
Vouchor  Program  is  to  assist  eligible 
families  to  pay  rent  for  decent,  safe,  and 
sanitary  housing. 

§  S87.3    Scope  and  applicatMiity  ot  the  part. 

The  provisions  of  this  part  apply  to 
the  Housing  Voucher  Program 
authorized  by  section  8(o)  of  the  1937 
Act. 


f  B67.S    Equal  opportunity  requirements. 

[aj  Each  participating  public  housing 
agency  and  owner  must  comply  with  the 
following: 

(1 )  Title  VI  of  the  Civil  Rights  Act  of 
1964: 

(21  Title  VIII  of  the  Civil  Rights  Act  of 
1968: 

(3)  Executive  Order  11063.  Equal 
Opportunity  in  Housing,  1962; 

(4)  Section  504  of  the  Rehabilitation 
Act  of  1973  [In  the  case  of  owners, 
compliance  with  section  504  consists  of 
adherence  to  pertinent  housing  voucher 
contract  provisions); 

(5)  The  Age  Discriminalion  Act  of 
1975;  and 

(6)  Any  related  regulations  or  other 
requirements. 

(b)  Failure  to  comply  with  tjiese  equal 
opportunity  requirements  may  result  in 
imposition  of  sanctions. 

(c)  A  PliA  must  affirmatively  act  to 
provide  opportunities  to  participate  in 
the  Housing  Voucher  Program  to 
persons  who.  because  of  such  factors  as 
race,  ethnicity,  sex  of  household  head, 
age.  or  source  of  income  are  less  likely 
to  apply  for  housmg  vouchers.  (Special 
eHorts  also  must  be  made  with  respect 
to  persons  expected  to  live  in  the  PHA's 
iurisdiction  because  of  present  or 
planned  employment,  as  indicated  In  the 
local  housing  assistance  plan  developed 
under  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974.) 

§867.7    Deflnmons. 

7.9J7  Act.  The  United  States  Housing 
Act  of  1937. 

Adjusted  income.  See  S  613.102  of  this 
chapter. 

Annual  contributions  contract  (ACC). 
A  written  agreement  between  HUD  and 
a  PHA  to  provide  annual  contributions 
to  the  PHA  for  housing  assistance 
payments  and  administrative  fees. 

Annual  income.  See  \  813.106  of  this 
chapter. 

Assisted  lease  for  lease).  A  written 
agreement  between  an  owner  and  a 
family  for  the  leasing  of  a  dwelling  unit 
by  the  owner  to  the  family  with 
assistance  pa>'ments  under  a  housing 
voucher  contract  between  the  owner 
and  the  PHA.  In  the  case  of  cooperative 
or  mutual  housing,  "lease"  means  the 
occupancy  agreement  or  other  written 
agreement  establishing  the  conditions 
for  occupancy  of  the  unit. 

Common  space.  Defined  in  S  887  503 
for  purposes  of  shared  housing. 

Congregate  housing.  Defined  in 
§  887.489. 

Cooperative' or  mutual  housing. 
Defined  in  $  887.453. 

Disabled  person.  See  %  812.2  of  this 
chapter. 


Displaced  person.  See  5  812.2  of  this 
chapter. 

Elderly  person.  A  person  who  is  at 
least  62  years  of  age. 

Eligible  family  (family).  See 
§  887'.151(a) 

Fair  market  rent  (FMR).  The  renL 
including  utilities  [except  telephone), 
ranges  and  refrigerators,  and  all 
maintenance,  management,  and  other 
ser\'ices,  which  would  be  required  to  be 
paid  in  order  to  rent  privately  owned 
decent,  saf^  and  sanitary  rental  housing 
of  a  modest  (non-luxury)  nature  with 
suitable  amenities  ia  the  market  area. 
Fair  Market  Rents  for  existing  housing 
are  published  in  the  Federal  Register  by 
HUD  under  Part  888  of  this  chapter. 
FMRs  are  used  by  PHAs  in  the  Housing 
Voucher  Program  to  develop  the 
payment  standard  used  to  determine  the 
appropriate  amounts  of  housing 
assistance  to  be  paid  on  behalf  of 
participating  families. 

Handicapped  person.  See  §  813.102  of 
this  chapter. 

HCDAct  of  1974.  The  Housing  and 
Community  Development  Act  of  1974. 

Housing  assistance  payment.  The 
monthly  payment  by  the  PHA  to  an 
owner  on  behalf  of  a  family 
participating  in  the  Housing  Voucher 
Program.  The  maximum  housing 
assistance  payment  is  determined  by 
subtracting  30  percent  of  a  family's 
monthly  adjusted  income  from  the 
payment  standard  that  applies  to  the 
family.  For  additional  detail  see 
5  887.353. 

Housing  assistance  plan,  (a)  A 
housing  assistance  plan  submitted  by  a 
local  government  participating  in  the 
Community  Development  Block  Crant 
Program  as  part  of  the  block  grant 
application,  in  accordance  with  the 
requirements  of  the  Community 
Development  Block  Grant  regulations  in 
§  570.303(c)  of  this  title  and  approved  by 
HUD;  or 

(b)  A  housing  assistance  plan  meeting 
the  requirements  of  §  570.303(c)  of  this 
title,  submitted  by  a  local  government 
not  participating  in  the  Community 
Development  Block  Grant  Program  and 
approved  by  HUD. 

Housing  voucher.  A  document  issued 
by  a  PHA  declaring  a  family  to  be 
eligible  for  participation  in  the  Housing 
Voucher  Program  and  stating  the  terms 
and  conditions  for  the  family's 
parlicipalion. 

Housing  voucher  contract.  A  written 
contract  between  a  PliA  and  an  owner. 
in  the  form  prescribed  by  HUD  for  the 
Housing  Voucher  Program,  in  which  the 
PHA  agrees  to  make  housing  assistance 
payments  to  the  owner  on  behalf  of  an 
eligible  family. 
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Housing  voucher  holder.  A  family  that 
has  an  unexpired  housing  voucher. 

HUD.  The  Department  of  Housing  and 
Urban  Development  or  designee. 

InJependpnt  group  residence  (IGR). 
Defined  in  §  887.461. 

Indi  vidua/  lease  shared  Housing. 
Defined  in  §  887.503  for  purposes  of 
shared  housing. 

Initial  PHA.  Defined  in  5  887.553  for 
purposes  of  portability. 

Lfoae.  See  assisted  lease. 

Lower  income  family.  A  family  whose 
annual  income  does  not  exceed  80 
percent  of  the  median  income  for  the 
area,  as  determined  by  HUD,  with 
adjustments  for  smaller  and  larger 
families.  HL'D  may  establish  income 
limits  higher  or  lower  than  80  percent  of 
the  median  income  for  the  area  on  the 
basis  of  its  finding  that  such  variations 
are  necessary  because  of  the  prevailing 
levels  of  construction  costs  or  unusually 
high  or  low  family  income. 

.Manufactured  home.  Defined  in 
§  887.471. 

Occupancy  standards.  Standards  that 
the  PHA  establishes  for  detci mining  the 
approptiate  number  of  bedrooms  needed 
to  house  families  of  different  sizes  or 
composition- 
Owner  Any  person  or  entity  having 
the  legal  right  to  lease  or  sublease 
decent,  safe,  and  sanitary  housing. 

Participant.  A  family  becomes  a 
participant  in  the  PHA's  Housing 
Voucher  Program  when  the  PHA 
executes  a  housing  voucher  contract 
with  an  owner  for  housing  assistance 
payments  on  behalf  of  the  family. 

Payment  standard.  An  amount, 
adopted  by  a  PHA  for  each  bedroom 
size  and  Fair  Market  Rent  area,  that  is 
used  to  determine  the  amount  of 
assistance  that  is  to  be  paid  by  the  PHA 
on  behalf  of  a  family  participating  in  the 
Housing  Voucher  Program.  For 
additional  detail  see  SS  887.351  and 
887.353. 

Private  space.  DePmed  in  S  887.503  for 
purposes  of  shared  housing. 

Public  Housing  Agency  (PHA).  Any 
State,  county,  municipality  or  other 
governmental  entity  or  public  body  [or 
its  agency  or  instrumentality)  that  is 
authorized  to  engage  in  or  assist  in  the 
development  or  operation  of  lower 
income  housing. 

PHA  iurisdiction.  The  area  in  which 
the  PHA  is  not  legally  barred  from 
entering  into  housing  voucher  contracts. 

Receiving  PHA.  Defined  in  §  887.553 
for  purposes  of  portability, 

Rent  to  owner.  The  total  of  the 
monthly  amount  paid  under  the  housing 
voucher  contract  by  the  PHA  to  the 
owner  on  behalf  of  the  family  and  the 
monthly  amount  the  family  must  pay  to 


the  owner  to  cover  the  balance  of  rent 
due  the  owner  under  the  lease. 

Resident  assistant.  Defined  in 
§  887.461  for  purposes  of  IGRs. 

Secretary.  The  Secretary  of  Housing 
and  Urban  Development,  or  designee 

Service  agency.  Defined  in  §  887.461 
for  purposes  of  IGRs. 

Service  agreement.  Defined  in 
S  887.461  for  purposes  of  IGRs. 

Shared  housing.  Defined  in  S  887.503. 

Single  room  occupancy  (SROJ 
housing.  Defined  in  §  887.481. 

Utility  allowance.  An  amount  that 
apphes  when  the  cost  of  utilities  [except 
telephone)  and  other  housing  services 
(e.g.,  garbage  collection!  for  an  assisted 
unit  is  not  included  in  the  rent  to  owner 
and  is  instead  the  responsibility  of  the 
family.  The  allowance  is  an  amount 
equal  to  the  estimate  made  or  approved 
by  the  PHA  (see  5  887.353)  of  the 
monthly  costs  of  a  reasonable 
consumption  of  these  utilities  and  other 
services  for  the  unit  by  an  energj'- 
conservalive  household  of  modest 
circumstances,  consistent  with  the 
requirements  of  a  safe,  sanitary,  and 
healthful  living  environment.  In  the  case 
of  shared  housing,  the  amount  of  the 
utility  allowance  for  an  assisted  family 
is  a  pro  rate  portion  of  the  utility 
allowance  for  the  entire  unit,  based  on 
the  number  of  bedrooms  in  the  assisted 
family's  private  space.  In  the  case  of  an 
assisted  individual  sharing  a  one- 
bedroom  unit  with  another  person,  the 
amount  of  the  utility  allowance  for  the 
assisted  individual  is  one  half  the  utility 
allowance  for  the  entire  unit. 

Very  hw-income  family.  A  lower 
income  family  whose  annual  income 
does  not  exceed  50  percent  of  the 
median  income  for  the  area,  as 
determined  by  HUD,  with  adjustments 
for  smaller  or  larger  families.  HUD  may 
establish  income  limits  higher  or  lower 
than  50  percent  of  the  median  income 
for  the  area  on  the  basis  of  its  finding 
that  such  variations  are  necessary 
because  of  unusually  high  or  low  family 
incomes- 

Subpart  B— Funding  Allocations  and 
Application  Procedures 

;  887  51     Allocations  of  budget  authority  to 
Regional  and  Field  OMices- 

The  Department  allocates  housing 
voucher  authority  to  its  Regional  or 
Field  Offices  in  conformance  with 
section  213(d)  of  the  HCD  Act  of  1974 
and  regulations  implementing  section 
213(d|inPart791  of  this  title. 

§  887.53    Invitation  for  applications. 

The  Regional  Office  or  Field  Office 
invites  PHAs  to  submit  applications  to 
the  appropriate  Field  Office  based  upon 


the  amount  of  housing  voucher  authority 
available.  In  determining  which  PHAs  to 
invite,  the  Regional  Office  or  Field 
Office  must  consider  the  need  for 
housing  assistance  in  the  community, 
and  may  also  consider  a  PHAs 
performance  in  administering  HUD 
programs,  the  extent  to  which  a  PHA  is 
utilizing  the  housing  vouchers  and 
certificates  previously  provided  by 
HUD.  and  the  number  of  housing 
vouchers  that  should  be  offered  to  a 
PHA  to  facilitate  program 
administration  and  ecanomtes  of  scale 
and  the  purposes  for  which  the 
allocation  was  made.  The  Regional  or 
Field  Office  may  set  application 
submission  deadlines  in  their  invitation. 

§  887.55    Submtssion  of  applications. 

(a)  A  PHA  must  submit  its  application 
for  the  Housing  Voucher  Program  to  the 
HUD  Field  Office. 

(b)  The  application  must  be  in  the 
form,  and  in  accordance  with  the 
instructions,  prescribed  by  HUD  and 
must  contain  the  following  information 
and  such  other  information  as  HUD 
decides  is  necessary: 

(1 )  The  number  of  units  by  bedroom 
size  [i.e.,  one  bedroom  units,  two 
bedroom  units,  and  so  forth),  and  the 
approximate  number  of  units  for  elderly. 
handicapped,  or  disabled  families; 

(2)  Estimates  of  the  average  adjusted 
income  for  prospective  participants  for 
each  bedroom  size:  and 

(3)  The  PHA's  schedule  of  leasing. 
which  must  provide  for  the  expeditious 
leasing  of  units  in  the  program.  In 
developing  the  schedule,  a  PHA  must 
specify  the  number  of  units  in  the 
program  that  are  expected  to  be  leased 
al  the  end  of  each  three-month  interval. 
The  schedule  must  project  lease-up  by 
eligible  families  within  no  more  than 
twelve  months  after  execution  of  the 
ACC  by  HUD. 

(c)  The  PHA  may  submit  the  following 
with  an  application: 

(1)  Its  equal  opportunity  housing  plan 
or  changes  in  its  existmg  HUD-approvcd 
plan: 

(2)  Its  administrative  plan  or  changes 
in  its  existing  HUD-approved  plan: 

(3)  Estimates  of  financial  requirements 
for  preliminary  costs,  administrative 
costs,  and  housing  assistance  payments 
on  HUD-prescribed  forms;  and 

|4I  A  schedule  of  utility  allowances  or 
any  changes  in  its  existing  schedule, 
wilh  a  justification  of  the  amounts 
proposed. 

(fnfurmalion  collecljon  requircmenlt 
conttiined  in  this  itfH:tton  have  been  approved 
by  the  OfTice  of  Manegement  and  Budget 
under  rontrol  numbers  2$02-O123.  2502-0348. 
and  2577-0067  | 
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f  867.57     Evidence  of  PHA'b  authority  to 
participate  In  the  Housing  Voucher 
Program. 

If  it  has  not  previously  done  so,  a  PHA 
must  submit  information  that 
demonstrates  that  the  applicant 
qualifies  as  a  Public  Housing  Agency 
and  demonstrates  the  PHA  jurisdiction. 
This  submission  must  include  the 
relevant  enabling  legislation  and  a 
supporting  opinion  from  the  PHA 
counsel.  The  PHA  must  submit 
additional  information  whenever  there 
is  a  change  that  a^ects  its  status  as  a 
PHA  or  otherwise  affects  its  authority  to 
participate  in  the  Housing  Voucher 
Program,  including  any  changes  in  the 
PHA  iurisdiction. 

§887.59    Equal  opportunity  housing  plan. 

(a)  A  i'HA  must  have  a  HUD- 
approved  equal  opportunity  housing 
plan  that  complies  with  the 
requirements  of  this  section.  If  the  PHA 
is  participating  in  the  Certificate 
Program,  the  PHA  must  have  a 
combined  equal  opportunity  housing 
plan  that  covers  the  PHA's  entire 

I  lousing  Voucher  Program  and 
Certificate  Program  and  complies  with 
the  requirements  of  this  section  and  of 
S  8e2.204[bUl)  of  this  chapter. 

(b)  The  PHA  must  submit  for  HUD 
approval  any  changes  in  its  HUD- 
approved  equal  opportunity  housing 
plan. 

(c)  The  plan  must  describe  the  PHA's 
policies  and  procedures  for — 

(1)  Outreach  to  eligible  families,  and 
satisfying  the  requirements  of  $  887.107: 

(2)  Achieving  participation  by  owners 
of  units  of  suitable  price  and  quality 
located  outside  areas  of  low  income  or 
minority  concentrations  (and  outside  the 
local  jurisdiction  in  any  area  where  the 
PHA  is  not  legally  barred  from  entering 
into  contracts)  and  satisfying  the 
requirements  of  §887. 109; 

(3)  Selecting  families  for  participation 
without  discrimination  because  of  age, 
race,  color,  religion,  sex,  handicap,  or 
national  origin: 

(4)  Assisting  housing  voucher  holders 
who  allege  that  illegal  discrimination  is 
preventing  them  from  leasing  suitable 
units. 

(d)  The  plan  must  include  any  special 
rules  for  use  of  housing  vouchers 
covered  by  §887.155(cl.  HUD-targeted 
housing  vouchers. 

(c)  The  plan  shall  also  include  a 
signed  certification  of  the  applicant's 
intention  to  comply  with  Title  VI  of  the 
Civil  Rights  Act  of  1964:  Title  VIII  of 
Civil  Rights  Act  of  1968:  Executive 
Order  11063;  the  Age  Discrimination  Act 
of  1975  and  the  rehabilitation  Act  of 
1973;  and  if  the  housing  assistance  may 
be  used  within  an  area  of  a  Housing 


Assistance  Plan,  a  certification  that  the 
applicant  will  take  affirmative  action  to 
provide  opportunities  to  participate  in 
the  program  to  persons  expected  to 
reside  in  the  locality  because  of  present 
or  planned  employment  as  indicated  in 
the  housing  assistance  plan. 

S  887.61    Administrative  plan. 

(a)  A  PHA  must  have  a  HUD- 
approved  administrative  plan  that 
complies  with  the  requirements  of  this 
section.  If  the  PHA  is  participating  in  the 
Certificate  Program,  the  PHA  must  have 
a  combined  administrative  plan  that 
covers  the  PHA's  entire  Housing 
Voucher  Program  and  Certificate 
Program  and  complies  with  the 
requirements  of  this  section  and  of 

§  882  204(b)(3)  of  this  chapter. 

(b)  The  PHA  must  submit  for  HUD 
approval  any  changes  in  its  HUD- 
approved  administrative  plan. 

(c)  The  plan  must  include: 

(1)  A  statement  of  the  PHA's  overall 
approach  and  objectives  in 
administering  the  Housing  Voucher 
Program; 

(2)  A  description  of  the  policies 
concerning  the  functions  for  which  the 
PHA  has  discretion  to  establish  local 
policies  for  treatment  of  applicants  or 
participants,  including:  maintaining, 
closing,  and  reopening  PHA  waiting 
lists:  voluntary  interjurisdictional 
mobiUty  of  housing  voucher  holders 
issuing,  extending,  and  denying  housing 
vouchers:  occupancy  standards; 
preferences;  single  room  occupancy 
housing;  shared  housing:  collecting 
amounts  owed  the  PHA:  informal 
reviews  and  hearings:  recertifications; 
and  directing  Section  6  program 
activities  in  support  of  local  or  area- 
wide  housing  and  community 
development  initiatives.  (The 
administrative  plan  should  not  restate 
HLtD-mandated  policies  and 
procedures.]: 

(3)  A  statement  that  the  housing 
quality  standards  to  be  usedjn  the 
operation  of  the  program  will  be  as  set 
forih  in  5  887.251  (and  Subparts  |  or  K,  if 
applicable),  or  as  set  forth  in  specified 
HUD-approved  variations  in  the 
Acceptability  Criteria:  and 

(4)  A  statement  of  the  number  of 
employees  proposed  for  the  program,  by 
position  and  functions  to  be  performed. 

§887.63    HUD  review  of  applications. 

ia)  Processing  applications.  (1)  HUD 
shall  send  applications  for  more  than  12 
units  to  the  appropriate  chief  executive 
officer  of  the  unit  of  general  local 
government  for  review  and  comment,  in 
accordance  wilh  24  CFR  Part  791.  as 
required  by  section  213  of  the  Housing 


and  Community  Development  Act  of 
1974. 

(2)  HUD  shall  evaluate  each 
application  on  the  basis  of  the 
requirements  of  this  part,  and  shall 
consider  any  comments  received  from 
the  unit  of  general  local  government. 
HUD  shall  take  into  account  the  PliA's 
ability  to  administer  the  Housing 
Voucher  Program,  as  evidenced,  in  part. 
by  its  performance  in  operating  the 
Certificate  Programs,  where  applicable. 

(b)  Application  preferences.  (1)  HUD 
shall  give  preference  to  an  application 
from  a  PHA  that  demonstrates  locally 
initiated  efforts  in  support  of  its  Housing 
Voucher  and  Certificate  Programs  or 
comparable  tenant-based  rental 
assistance  programs.  Evaluation  of  a 
locality's  contribution  is  measured 
competitively  by  the  extent  to  which  a 
locality  is  able  to  provide  services  or 
cash  contributions  or  demonstrate  its 
intention  to  provide  this  kind  of  support 
in  the  future,  as  compared  to  services  or 
contributions  provided  by  other 
localities  of  like  program  size. 

(2)  HUD  may  give  preference  to 
applications  from  PHAs  that  provide 
families  with  the  broadest  geographical 
choice  of  housing,  including 
interjurisdictional  and  interstate  housing 
choice. 

f3)  HLID  may  give  preference  lo 
applications  from  PHAs  whose  needs 
previously  have  been  underfunded  in 
relation  to  the  needs  of  other  localities 
within  the  allocation  area. 

(4)  HI.TD  may  give  preference  to 
applications  from  PfiAs  that  do  not 
have  sufficient  housing  vouchers  or 
certificates,  including  turnover,  to  assist 
families  being  displaced  or  who  would 
have  a  rent  burden  greater  than  50 
percent  of  income,  as  a  result  of  rental 
rehabilitation  activities  under  Part  511 
of  this  title. 

(c)  Approval  or  disapproval  of 
applications.  (1)  HUD  shall  notify  the 
PHA  of  its  approval  or  disapproval  the 
PHA's  application. 

(2)  When  HUD  approves  an 
application,  HUD  shall  notify  the  PHA 
of  the  amount  of  authority  for  housing 
assistance  payments  and  administrative 
fees  and  the  number  of  housing 
vouchers  by  bedroom  size.  HUD  may 
negotiate  a  shorter  leasing  schedule 
with  the  PHA  lo  further  the  objective  of 
expeditiously  leasing  units. 

(3)  When  HUD  disapproves  an 
application,  the  nolice  shall  include  8 
statement  of  the  reasons. 

§  887.65    HUD  determination  to  administer 
a  local  program  under  this  part 

If  the  Assistant  Secretar>'  for  Housmg 
determines  that  there  is  no  PHA 
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organized  or  that  there  is  no  PH.A  able 
and  wtlhnR  to  implpment  the  provisions 
of  this  part  for  an  area.  HUD  (or  an 
entity  acting  on  behalf  of  HUD)  may. 
under  section  a(bK1)  of  the  1937  Act. 
enter  into  hn-ising  voucher  contracts 
with  owners  and  perform  the  functions 
otherwise  assigned  to  PHAs  under  this 
part  with  r»'sn''ct  to  thp  ^rea 

Subpart  C— Annual  Contrlbutiofw 
Contract  and  PHA  Responsibilities 

§M7.10t    Annual  contributions  contract 

Id)  Ceiwru;  The  ACC  is  the  cimtract 
licri*een  HL'D  and  the  PHA-  In  the  ACC, 
tfle  FHA  uttrees  to  administer  the 
Housing  Voucher  Prosram  in  the  PllA 
lurisdictiun  and  HUD  agrees  to  pay  the 
PH.A  amouiita  approied  by  HUD  for 
-ii-in!in.strdli\.e  fees  and  housing 
ns.iistancR  payments 

[b|  /temi  submitted  v>  ith  Uie  ACC. 
The  following  items  miisi  be  submitted 
when  the  sijjned  ACC  is  submitted  to 
HUD  or  shortly  thereafter  as  required  by 
HUD: 

11)  The  PfLA's  equal  opportunity 
housing  and  administrative  plans  or 
changes  in  the  PHA's  existing  HUD- 
approved  equil  opportunity  housing  and 
administrative  plans,  developed  m 
accordance  with  S  §  M7  59  and  887.61. 
rpspectivel', 

(2)  The  PH.-\s  estimates  of  financial 
requirements,  on  HUD-prescribed  forms; 
and 

(3)  The  PHAs  schedule  of  utility 
allowances  or  any  changes  in  its 
existing  schedule. 

(c)  HUD  rpvipw  and  execution  of  the 
ACC.  After  HUD  approves  the  items 
specified  in  paragraphs  (b)(1)  and  (b)(3) 
of  this  section.  HUD  signs  the  ACC  and 
returns  a  completely  executed  copy  to 
the  PHA, 

(d)  Term  of  ACC  for  the  funding 
increment.  The  initial  contract  term  for 
each  funding  increment  is  five  years, 
beginning  on  the  date  HUD  signs  the 
ACC  or  other  date  as  delemiined  by 
HUD.  The  initial  ACC  term  for  the 
funding  increment  may  be  extended  Ijy 
written  agreement  of  the  PHA  and  HUD. 

(el  Amount  of  annuo!  contributions. 
(I)  The  maximiirn  total  paj-ment  during 
the  term  of  the  ACC  for  each  funding 
mcreinHnt  shall  not  be  more  than  five 
lirr.ps  the  contract  authorrly  for  the 
proiect  as  speafied  in  the  ACC.  The 
cimtract  aulbnnty  for  the  project  shall 
be  the  total  of — 

(i)  The  average  HUD-estimated 
annual  PHA  administrative  fee  (as 
determined  consistent  with  {  887  103). 
plus 

(ii)  115  percent  of  the  amount  that 
HUD  estimates  would  be  required  in  the 
first  year  of  the  ACC  for  bousing 


assistance  payments  tn  uwners, 
assuming  a  full  year  of  occupancy. 
(3)  The  PHA  must  administer  ils 
Housing  Voucher  Program  in  a  manner 
that  win  ensure  its  operation  within  the 
amount  contracted  for  under  the  ACC. 
The  PHA  must  take  into  account  the 
number  of  families  that  may  be  assisted, 
including  consideration  of  Uie  effect  of 
changes  in  the  applicable  payment 
standard,  such  as  adjustments  to  ensure 
continued  affordabilily,  changes  in 
family  income  and  composition,  and 
portability  of  housing  vouchers. 

(Information  collection  rcquirernents 
contained  ui  this  section  have  been  approved 
by  the  OfTice  of  MaiHgemenl  and  Budget 
under  control  numbers  Zsa2-034a  and  2577- 
0067.) 

!8«7.103    Admimstiattve  IMS  paid  to  PttA. 

(a)  Cerwral  Three  ivpes  of  fees  are 
paid  to  the  PHA  for  HUD-approved 
costs  to  admimsler  the  Housing  Voucher 
Program.  The  three  types  of  fees  are 
discussed  below.  The  specific  amounts 
of  these  fees  are  established  by  HUD  in 
accordance  with  section  8(q)  of  the  1937 
Act  in  such  amounts  as  are  provided  in 
appropriations  Acts. 

lb)  Preliwinary  fee.  HUD  pays  a  PHA 
a  preliminary  fee  for  actual  costs  to 
perform  tasks  involved  in  taking 
families  into  the  program  to  lease  the 
number  of  units  that  can  be  supported 
with  a  new  increment  of  housing 
voucher  funding  authority.  A  PHA  must 
document  ils  actual  costs.  This  fee 
covers  expenses  incurred  in  helping 
families  who  inquire  about  or  apply  for 
the  program,  as  well  as  all  of  the  intake 
functions  associated  with  using  newly 
authorized  funds  For  each  funding 
increment,  a  PHA  receives  a  preliminary 
fees  to  cover  actual  expenses  incurred 
by  the  PHA  before  the  bousing  voucher 
contract  Is  executed  The  preliminary 
fee  equals  the  lesser  of  actual  expenses 
approved  by  HUD  for  each  housing 
voucher  that  results  in  an  initial  lease  or 
housing  voucher  contract  or  a  maximum 
amount  specified  by  HUD  for  each 
housing  voucher  in  the  PHA's  HUD- 
approved  appticalion.  (For  additional 
requirements  for  portable  housing 
vouchers,  see  5867  563(h).) 

|c)  Ongning  odwinisirative  fee.  The 
PHA  ongoing  fee  is  based  on  the  number 
of  units  under  housing  voucher  contracts 
on  the  first  day  of  each  month.  The 
ongoing  admrnistrative  fee  is  designed 
to  cover  the  PHA  coat  of  admmialenng 
assistance  on  behalf  of  the  program 
participants.  The  ongoing  administrative 
fee  equals  a  HUDspecified  percentage 
of  the  applicable  current  secHoo  8 
Existing  Housing  Fair  Market  Rent  for 
two-bedroom  umts.  published  in  the 
Federal  Regislat  in  accordance  with 


8  888.115  of  this  chapter.  (For  additional 
requiremeots  for  portable  housing 
vouchers,  see  §887.563(g|  I 

|dl  Hard-tthhvuse  fee.  A  liard-to- 
house  fee  is  provided  to  cover  the  cost 
of  special  assistarKe  given  to  a  family 
with  three  or  more  minors  to  enable  the 
family  to  find  suitable  housing  The  PI  lA 
receives  a  hard-to-house  fee  in  an 
amount  specified  by  HUD  for  special 
assistance  provided  to  each  family  with 
three  or  more  minors  that  results  in  a 
unit  coming  under  lease  in  the  Housing 
Voucher  Program.  The  PHA  qualifies  for 
a  hard-to-house  fee  each  time  an  eligible 
family  moves  and  a  new  housing 
voucher  contract  is  signed  for  a  different 
unit.  (For  additional  requirements  for 
portable  housing  vouchers,  see 
5  B«7  5B3(h).) 


SM7.10S    PHAr 

(a|  The  PHA  must  comply  with  Ms 
ACC,  the  application,  applicable  HUD 
regulations,  and  its  HUU-approved 
administrative  plan  and  HUD-spproved 
equal  opportunity  housing  plan. 

(b|  The  following  is  a  list  of  activities 
the  PHA  must  carry  out  In  administering 
the  Housing  Voucher  Program: 

(II  Publish  and  disseminate 
information  concerning  the  availability 
and  nature  of  housing  assistance  for 
lower  income  famiKes  (see  §887  107); 
invite  owners  to  make  units  available 
for  leasing  in  the  program  and  develop 
working  relationships  with  real  estate 
associations  and  other  appropriate 
groups  (see  5887.109);  explain  program 
procedurei  to  owners,  including  those 
who  have  been  approached  by  housing 
voucher  holders;  comply  with  equal 
opportunity  requirements,  inclutfing 
efforts  to  provide  opportunities  for 
recipients  to  seek  housing  outside  areas 
of  economic  and  racial  concentration; 

(2]  Receive,  review,  and  approve  or 
disapprove  applications  for 
participation;  provide  a  Federal 
preference  in  selecting  applicants  for 
participation  in  accordance  with 
5887.157.  determine  eligibility  for 
participation  and  maintam  a  waiting  list; 
issue  a  housing  voucher  to  a  family; 
provide  the  packet  described  in 
5  887.161  to  each  housing  voucher 
holder;  provide  housing  information  to 
assisted  families  and.  upon  request, 
refer  assisted  families  to  appropriate 
social  service  agencies; 

(3)  Determine  payment  standard 
amounts  and  adopt  and  revise  the 
schedule  of  payment  standards  (see 
5887.351); 

(4)  Review  and  act  on  requests  for 
lease  approval  (see  5887.207);  inspect  at 
least  annually  to  determine  that  a  unit  is 
being  maintained  in  compliance  with 
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HQS  and  notify  the  owner  and  family  of 
the  PHA  determination  (see  5  887.257); 

(5)  Determine  the  amount  of,  and 
make,  the  housing  assistance  payment 
(see  5887.353);  reexamine  the  family 
income  and  family  size  and  composition, 
at  least  annually,  and  redetermine  the 
amount  of  the  housing  assistance 
payment  (see  §  887.355-887.359);  adjust 
the  amount  of  the  housing  assistance 
payment  as  a  result  of  an  adjustment  by 
the  PHA  of  any  applicable  payment 
standard  or  utility  allowance  (see 

15  887  353  and  887.361):  and 

(6)  Administer  and  enforce  the 
housing  voucher  contract  with  an  owner, 
including  taking  appropriate  action,  as 
determined  by  the  PHA.  in  the  case  of 
noncompliance  or  default. 

§B87.107    PHA  pul>Uc  notice  to  encourage 
participation  by  eligible  famflies. 

la)  l"he  PHA  must  provide  notice  to 
the  public  of  the  availability  of  housing 
assistance.  The  PHA  must  provide  this 
notice  when  it  establishes  a  waiting  list, 
reopens  a  waiting  list  that  has  been 
closed,  and  at  other  times  as  may  be 
necessary  to  ensure  maximum  use  of  the 
housing  assistance. 

(b)  The  PHA  must  announce  the 
availability  of  assistance  in  the  local 
newspaper  of  general  circulation,  as 
well  as  through  minority  media  and 
other  suitable  means,  and  must 
otherwise  conform  to  the  PHAs  HUD- 
approved  equal  opportunity  housing 
plan  and  with  HlJD's  fair  housing 
requirements  to  use  the  equal  housing 
opportunity  logotype,  statement,  and 
slogan. 

(c)  The  notice  must  state  that: 

(1)  A  family  already  on  the  PHA's 
Section  8  waiting  list,  even  if  it  was 
seeking  a  Section  6  certificate,  is  also  on 
the  waiting  list  for  housing  voucher 
assistance  and  does  not  need  to  reapply; 
and 

|2|  That  a  family  on  a  waiting  list  for 
public  housing  under  the  1937  Act  will 
not  lose  its  place  on  that  waiting  list  by 
applying  for  assistance  under  the 
i  lousing  Voucher  Program. 

'  887  109    PHA  activities  to  encourage 
participauon  by  owners  and  others. 

The  PHA  must  make  a  concerted 
effort  to  elicit  participation  in  the 
Housing  Voucher  Program  by  owners. 
real  estate  agents,  and  other  local 
membership  groups  interested  m 
htiusing  for  lower  income  families. 

§  U7. 1 11    AudH  requirements. 

Any  PHA  receiving  rmancial 
assistance  under  this  part  is  subject  to 
the  audit  requirements  in  Part  44  of  this 
title. 


Subpart  D— Selecting  Families  and 
Issuing  Housing  Vouchers 

g  887. 1 S 1    Eligibility  requirements  (eligible 
famiiyj. 

(a)  An  applicant  is  eligible  for 
assistance  under  the  Housing  Voucher 
f^ogram  if.  at  the  time  it  initially 
receives  assistance  under  the  program, 
it  qualifies  as  a  family  (see  Part  812  of 
this  chapter)  and: 

(1)  QualiFies  as  a  very-low-income 
family; 

(2)  Qualifies  as  a  lower  income  family 
(other  than  very  low-income)  and  is 
physically  displaced  by  rental 
rehabilitation  activity  under  24  CFR  Part 
511;  or 

(31  Has  been  continuously  assisted 
under  the  1937  Act. 

(b)  For  purposes  of  determining 
housing  voucher  eligibility,  a  lower 
income  family  that  lives  In  a  project 
undergoing  rental  rehabilitation 
activities  and  whose  post-rehabilitation 
rent  would  not  be  affordable  is  not,  for 
this  reason  alone,  considered 
"displaced",  whether  or  not  the  family 
chooses  to  move. 

(Information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  2577-00B3.) 

5  B87. 1  S3    Waiting  list  procedures. 

(a)  Establishinft  a  wuitinii  lint.  Fach 
PHA  must  establish  a  waiting  list  of 
applicants  for  participation  in  the  PHA's 
program  and  must  maintain  a  single 
waiting  list  for  the  Housing  Voucher  and 
Certificate  Programs. 

(b)  Placing  u  family  on  the  waiting 
list  The  PHA  may  place  a  family  on  its 
waiting  list  if  the  PHA  makes  a 
preliminary  determination  that  the 
family  is  eligible  for  assistance 

(5  887151). 

(c)  Suspending  additions  to  the 
waiting  list  If  there  is  insufficient 
funding  authority  to  admit  all  eligible 
applicants  to  participation  in  the  PHA's 
Housing  Voucher  and  Certificate 
r>rograms,  the  PH.^  at  any  lime  may 
suspend  the  accepting  or  processing  of 
new  applications  or  adding  new 
applicants  to  the  waiting  list,  consistent 
with  the  procedures  identified  in  its 
HUD-approved  administrative  plan. 
Even  if  the  PHA  is  not  accepting 
additional  applications  for  participation 
because  of  the  length  of  the  waiting  list. 
the  PHA  must  place  the  applicant  on  the 
waibng  list  if  the  applicant  is  otherwise 
eligible  for  participation  and  claims  that 
the  family  qualifies  for  a  Federal 
preference  as  provided  in  5  887.157(c)(2). 
unless  the  PHA  determines,  on  the  basis 
of  the  number  of  applicants  who  are 
already  on  the  waiting  list  and  who 


claim  a  Federal  preference,  and  the 
anticipated  number  of  housing  vouchers 
to  be  issued,  that  there  is  an  adequate 
pool  of  applicants  who  are  likely  to 
qualify  for  a  Federal  preference  and  it  is 
unlikely  that,  on  the  basis  of  the  PHA's 
system  for  applying  for  the  Federal 
preferences,  the  preference  or 
preferences  that  the  applicant  claims, 
and  the  preferences  claimed  by 
applicants  on  the  waiting  list,  the 
applicant  would  qualify  for  assistance 
before  other  applicants  on  the  waiting 
list. 

(d)  Applicant's  rights.  Except  with 
respect  to  a  claim  for  Federal  preference 
in  accordance  with  5  887.157.  nothing  in 
this  part  is  intended  to  confer  on  an 
applicant  for  participation  any  right  to 
be  listed  on  the  PHA  waiting  list,  to  any 
particular  position  on  the  waiting  list,  to 
receive  a  housing  voucher,  or  to 
participate  in  the  PHA's  Housing 
Voucher  Program.  The  preceding 
sentence  does  not  affect  or  prejudice 
any  right,  independent  of  this  part,  to 
bring  a  judicial  action  challenging  a 
PHA's  violation  of  a  constitutional  or 
statutory  requirement. 

5B87.155    Selecting  famWes  and  Issuing 
housing  vouchers. 

(a)  Gemml.  (l)(i)  The  PHA  must 
select  eligible  families  for  participation 
in  accordance  with  HUD  regulations  and 
requirements  and  with  policies  and 
procedures  staled  in  its  HUD-approved 
administrative  and  equal  opportunity 
housing  plans.  A  PHA  must  select 
applicants  from  its  waiting  list,  except 
as  provided  in  paragraphs  |b)  and  (c)  of 
this  section.  The  PHA  must  give  a 
preference  in  selecting  applicants  for 
participation  (in  accordance  with 
5887.157)  to  eligible  families  that,  at  the 
time  they  arc  seeking  housing 
assistance,  are  involuntarily  displaced, 
living  in  substandard  housing,  or  paying 
more  than  50  percent  of  family  income 
for  rent. 

(Ii)  The  owner  selects  the  tenant  for 
occupancy  of  a  unit.  The  PHA  may  not 
establish  selection  criteria  based  on  the 
applicant's  suitability  as  a  tenant.  The 
PHAs  selection  of  an  applicant  for 
participation  is  not  a  representation  by 
the  PHA  to  the  owner  concerning  either 
the  family's  expected  behavior  as  a 
tenant  or  its  suitability  as  a  tenant. 

(iii)  An  apphcant  on  the  PHA's  section 
8  waiting  list  may  refuse  the  PHA's 
initial  offer  of  a  housing  voucher,  if  the 
family  wants  to  wait  for  a  certificate. 
The  family  does  not  lose  its  place  on  the 
waiting  list  because  of  its  refusal.  (The 
family  also  may  refuse  a  PHA's  initial 
offer  of  a  certificate  if  it  wants  to  wait 
for  a  housing  voucher.)  If  the  family 
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rvfu'St-s  thf  stff  one!  form  of  assistance, 
'he  PHA  rriftv  remove  'he  familv  from 
rhe  waitmj?  list,  if  the  PHAs  HUD- 
MpDr^vptJ  ddministrativp  plan  fiulhorizes 
such  action 

(ivl  A  housing  voucher  holder  may 
request  the  PHA  to  issue  the  holder  a 
f  (TtjfirH'f  in  exrhanRp  for  the  housing 
ViiiLher  The  PHA  must  exchange  the 
housing  voucher  for  a  certificate  if  it  has 
certificate  assistance  available  at  the 
time  of  the  request. 

(2)  The  PHA  may  not  issue  a  housing 
voucher  to  an  applicant  unless  the 
applicant  \i  eligible  for  assistance 
i§8B7.1511. 

(3)  The  PHA  must  issue  the  family  a 
housing  voucher  for  the  smallest  number 
of  h^drooms  consistent  with  the  PHA's 
occupancy  sl-dndards  developed  under 

§  Ha7,253  and  umsistently  for  all 
families  of  like  composition. 

14)  The  PHA  must  maintain  a  system 
lo  ensure  that  the  PYiA  will  be  able  to 
make  housing  assistance  payments  for 
al!  participants  within  the  amounts 
contracted  under  the  ACC.  (See 
5  8ft7.ioi(e),) 

(b)  Fami/it?s  affected  by  rental 
tvhabslitation  activities.  (1)  A  PHA  must 
issue  a  housing  voucher  to  any  eligible 
applicant  family  that  is  forced  to  vacate 
a  unit  because  of  physical  construclioru 
housmg  overcrowding,  or  a  change  in 
use  of  the  unit  as  a  reauh  of  rental 
rehabilitation  activities  under  Part  511 
of  this  title 

(::|  A  PHA  may  provide  a  seleclioij 
preference  lo  a  family  whose  rent  would 
be  yreater  than  30  percent  ol  its  adjusted 
income  as  a  result  of  rental 
rehabilitation  activities  under  Part  311 
of  this  title.  A  PHA  must  exercise  this 
discretionary  authority  in  a  manner  that 
IS  consistent  with  its  oUtgalions  with 
respect  to  the  Federal  preferences.  If  a 
PHA  provides  a  housing  voucher  to  a 
family  who  falls  within  this  category  but 
IS  not  eligible  for  a  Fedtiral  preference, 
the  family  must  be  counted  as  part  of 
the  not  more  than  10  percent  of 
applicants  that  may  be  issued  housing 
vouchers  before  applicants  who  qualify 
for  a  Federal  preference. 

( 11  HUD  will  publish,  by  Federal 
Register  notice,  modifications  to  the 
policies  m  paragraphs  (b)(1)  and  (2)  of 
this  section  as  may  be  needed  to 
implement  any  additional  requirements 
imposed  through  appropriations  Acts. 

(4)  The  housing  voucher*  must  be 
issued  30  as  to  give  families  sufficient 
lime  to  decide  to  move  (where  they  are 
not  required  to  move)  and  to  give  them 
time  to  locate  other  units  (where  they 
are  required  to  move  or  choose  (o 
move) 

[r|  HfJD-tar^fipd  housing  vouchers. 
Aa  d  general  rule,  a  PHA  may  not 


estdbhsh  a  selection  preference  based 
on  the  identity  or  location  of  the  housing 
that  is  occupied  by  the  applicant.  HUD. 
however,  may  provide  a  PHA  with 
housing  voucher  authonty  to  be  made 
available  to  a  class  of  applicants  based 
upon  the  identity  or  location  of  the 
property  occupied  by  the  applicants,  if 
the  Asststant  Secretary  for  Housing 
determines  that  it  furthers  a  Federal 
interest  to  provide  such  a  housing 
voucher  authority  (such  as  for 
desegregation  purposes  to  be  used  by 
applicants  for.  and  leoants  in.  public 
housing}.  A  PHA  must  initially  use  this 
housing  voucher  authority  for  the 
purpose  for  which  it  was  provided.  (The 
"finders-keeptirB"  policy  in  8B&7-201 
applies  to  famihes  that  are  assisted  with 
this  housing  voucher  authority.) 

(d)  PHA  pTftfereiices. — {\)General 
The  PHA  may  also  develop  other 
pr(,'feren(  es  m  the  selection  of 
applicants.  A  PHA.  however,  may  not 
establish  a  preference  based  on  the 
identity  or  location  of  the  housing  that  is 
proposed  to  be  occupied  by  the 
applicant  or.  except  as  provided  in 
paragraphs  (b)(2)  and  (c)  of  this  section, 
that  IS  occupied  by  the  applicant. 

(2)  Applicants  living  within  PHA 
/unsdictioti.  The  PHA  may  establish  a 
selection  preference  for  applicants  living 
withm  the  PHA's  jurisdiction-  This 
preference,  however,  may  not  be  based 
on  the  length  of  time  the  applicant  has 
lived  in  the  PHA's  jurisdiction.  For 
purposes  of  this  preference,  a  person 
who  is  working,  or  who  has  been 
notified  that  he  or  she  has  been  hired  lo 
work,  in  the  jurisdiction  must  be  treated 
as  living  within  the  PHA's  jurisdiction. 

(e)  Grounds  for  dpnying  a  houswg 
voucher.  The  PHA  may  deny  an 
applicant  admission  to  participate  in  the 
program  on  the  grounds  specified  in 

i  887.40:ifb) 

(f)  Record  keeping  and  record 
retention.  (1)  The  PHA  must  maintain 
records  on  applicants  and  participants 
in  order  to  provide  HUD  with  racial, 
ethnic,  gender,  and  handicap  status 
data. 

(2)  T^e  PliA  must  retain  for  five  years 
a  copy  of  all  applications,  any  notices  to 
an  applicant,  and  the  appUoant's 
responses- 

§  M7.157    Febvral  Mtedion  preference*. 

(a)  Genera!.  11)  In  selecting  applicants 
for  a  housmg  voucher  under  58B7.155,  a 
PHA  must  give  preference  to  families 
that  are  otherwise  eligible  for  assistance 
and  that,  at  the  time  they  are  seeking 
housing  assistance,  are  involuntarily 
displaced,  living  in  substandard  housing. 
or  paying  more  than  50  percent  of  family 
income  for  rent 


(2)  The  PHA  must  inform  applicants  of 
the  availability  of  the  Federal 
preferences  under  paragraph  (a)(1)  of 
this  section,  and  must  give  all  applicants 
an  opportunity  to  show  that  they  qualify 
for  B  preference  For  purposes  of  this 
paragraph  (a)(2).  applicants  include 
families  on  Rny  waiting  list  for  a  housing 
voucher  maintained  by  the  PHA. 

(3)  PHAs  must  apply  the  definitions  of 
"standard,  permanent  replacement 
housing":  "involuntary  displacement"; 
"substandard  housing";  "homeless 
family";  "family  income"  and  *rent"  set 
forth  in  paragraphs  (c)(5|,  (d),  (f).  (b), 
and  (i).  respectively  of  this  section. 
unless  the  PHA  submits  alternative 
definitions  for  HUD's  review  and 
approval.  PHAs  may  apply  the 
verification  procedures  contained  in 
paragraphs  (e).  (g).  and  (j)  of  this 
section,  or  they  may.  in  their  own 
discretion  and  without  HUD  approval, 
adopt  verificahon  procedures  of  their 
own. 

(4)  For  purposes  of  this  section,  the 
term  "Federal  preference"  means  a 
tenant  selection  preference  provided 
under  this  section.  The  term 
"preference"  means  a  Federal 
preference,  unless  the  context  indicates 
otherwise. 

(b)  Applying  the  preferences.  (1)  Each 
PHA  must  include  the  Federal 
preferences  in  its  policies  and 
procedures  for  selecting  applicants  for 
participation  under  fi  887155.  The  PffA 
must  apply  the  Federal  preferences  in  a 
manner  that  is  consistent  with  the 
provisions  of  thio  section,  the 
nondiscrimination  requirements  of 
S  887.5.  the  selection  and  participation 
provisions  of  5  887 155  (including 
limitations  on  the  use  of  local  residency 
requirements  and  pivfertnces  contained 
in  \  887.1S5(d)(2))  and  other  applicable 
requirements 

(2}(i)  Except  as  provided  in  paragraph 
(b)(2)rii)  of  this  section,  the  PHA  must 
establish  a  system  for  applying  the 
Federal  preferences  that  provide  that  an 
applicant  who  qualifies  for  any  of  the 
Federal  preferences  is  to  be  issued  a 
housing  voucher  before  any  other 
applicant  who  is  not  so  qualified. 
without  regard  to  the  other  applicant's 
qualification  for  one  or  more  preferences 
or  priorities  that  are  not  provided  by 
Federal  law.  place  on  the  waiting  list,  or 
the  time  of  submission  of  an  application 
for  a  housing  voucher. 

(ii)  The  PHAs  system  for  applying  the 
Federal  preferences  may  provide  for 
circumstances  in  which  applicants  who 
do  not  qualify  for  a  Federal  preference 
are  issued  housing  vouchers  before 
other  applicants  who  are  so  qudlified. 
Not  more  than  10  percent  of  the 
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applicants  who  are  mttiaily  issued  a 
housing  voucher  or  certificate  m  any 
one-year  period  or  such  shorter  penod 
selected  by  the  PHA  before  the 
beginning  of  its  first  full  year  under  this 
paragraph  (b|(2)(ii]  may  he  applicants 
referred  to  in  the  preceding  sentence. 

(lii)  In  applying  the  preferences  under 
this  paragraph  (b)(2).  the  PHA  may 
determine  the  relative  weight  to  be 
accorded  the  Federal  preferences, 
through  means  such  as: 

(A)  Applying  non-Federal  preferences 
or  prionties  as  a  way  of  selecting 
tenants  from  among  those  who  qualify 
for  a  preference  [e.g..  provide  that 
applicants  who  quali^  for  a  Federal 
preference  and  a  local  residency 
preference  lake  precedence  over  non- 
resident Federal  preference  holders;  or 
provide  the  applicants  whose  rents  were 
increased  beyond  50  percent  of  their 
incomes  after  completion  of  rental 
rehabilitation  activities  are  ranked 
higher  than  those  who  meet  the  rent 
burden  standard  because  of  other 
reasons): 

(B)  Aggregating  the  Federal 
preferences  [i.e..  two  Federal 
preferences  outweigh  one  and  three 
outweigh  two): 

(C)  Ranking  the  Federal  preferences 
[e.g..  provide  that  an  applicant  Mving  in 
substandard  housing  has  greater  need 
for  housing  than — and,  therefore,  would 
be  considered  for  assistance  before — an 
applicant  paying  more  than  SO  percent 
of  income  for  ront):  or 

(D)  Ranking  the  Federal  preferences' 
definitional  elements  (e^..  provide  that 
those  living  in  housing  that  is 
dilapidated  or  has  been  declared  unfit 
for  habitation  by  an  agency  or  unit  of 
government  have  a  greater  need  for 
housing  than  those  whose  housing  is 
substandard  only  because  it  does  not 
have  a  usable  bathtub  or  shower  inside 
the  unit  for  the  exclusive  use  of  the 
family). 

(3)  Any  selection  preferences  or 
priorities  under  this  section  or  otherwise 
that  are  used  by  a  PHA  must  be 
established  and  administered  in  a 
manner  that  is  not  incompatible  with 
Title  VI  of  the  Civil  Rights  Act  of  1964. 
42  U.S.C  200()d;  Title  Vll!  of  the  Civil 
Rights  Act  of  1968,  42  US  C  3601-19; 
Executive  Order  11063  on  Equal 
Opportunity  in  Housmg.  27  FR  11527 
(1962),  aa  amended.  46  FR  1253  (1980): 
section  504  of  the  Rehabilitation  Act  of 
1973.  29  U.S.C.  794:  the  Age 
Discrimination  Act  of  1975,  42  U  S-C 
6101-07:  or  HUD's  regulations  and 
requirements  issued  under  these 
authorities.  Such  preferences  and 
priorities  must  also  be  consistent  with 
HUD's  affirmative  fair  housing 
objectives 


(4)  The  PHA  must  submit  to  HUD  any 
selection  preference  system  that  iifies  a 
local  residency  preference,  for  review 
for  consistency  with  the  requirements  of 
paragraph  (b)(3).  but  HUD  approval  is 
not  requh'ed  before  the  PHA  may 
implement  the  system. 

|c:}  Qualifying  for  a  Fedeml 
preference.  (1)  An  applicant  qualifies  for 
a  Federal  preference  if — 

(i)  The  applicant  has  been 
involuntanty  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing  or.  within  no  more  than  six 
months  h^om  the  dale  of  certification 
under  paragraph  (c)(2)  of  this  section  or 
verification  under  paragraph  (cK3)  of 
this  section  (as  appropriate),  the 
applicant  will  be  involuntarily 
displaced: 

(ii)  The  applicant  Is  living  in 
substandard  housing;  or 

(iii)  The  applicant  is  paying  more  than 
50  percent  of  family  income  for  rent. 

In  the  case  of  an  applicant  occupying 
a  unit  that  has  been  or  is  being 
rehabibtated  under  the  Rental 
Rehabilitation  Program  (see  24  CFR  Part 
511),  the  applicant  will  be  considered  as 
paying  more  than  50  percent  of  Its 
income  for  rent  if  the  applicant  has  been 
notified  that  following  completion  of 
rehabilitation  its  rent  will  be  increased, 
and  the  applicant  in  fact  would  be 
required,  no  later  than  60  days  from  the 
date  the  applicant  is  issued  a  housing 
voucher  under  this  part,  lo  pay  more 
than  50  percent  of  its  income  to  continue 
renting  the  rehabilitation  unit. 

(2)  Applicants  may  claim  quahfication 
for  a  Federal  preference  when  they 
apply  for  a  housing  voucher  (or 
thereafter  until  a  housing  voucher  Is 
issued)  by  certif>'ins  to  the  PHA  that 
they  qualify  for  preferred  status  under 
paragraph  (c)(1)  of  this  section.  The 
PHA  must  accept  this  certification, 
unless  it  verifies  that  the  applicant  is  not 
qualified  for  preferred  status. 

(3)  Before  issuing  a  housmg  voucher  to 
an  applicant  that  qualifies  for  one  on  the 
basis  of  a  Federal  preference,  the  PHA 
must  require  the  applicant  lo  provide 
verification  that  the  family  qualifies  for 
preferred  status  under  paragraph  (c)(1) 
of  this  section  by  virtue  of  the 
applicant's  current  status.  The 
apphcant's  current  status  must  be 
determined  without  regard  lo  whether 
there  has  been  a  change  in  the 
applicant's  preferred  qualification  for  a 
Federal  preference  between  the 
certification  under  paragraph  |c)(2)  of 
this  section  and  the  i8suanc.e  of  a 
housing  voucher  including  a  change 
from  one  Federal  preference  category  lo 
another. 

(4)  If  an  applicant's  qualification  for  a 
Federal  preference  under  panigraph 


(c)(1)  of  this  section  has  once  been 
verified,  the  PHA  need  not  require  the 
applicant  lo  verify  such  qualification 
again,  unless,  as  determined  by  the 
PHA.  such  a  long  time  has  elapsed  since 
verification  as  to  make  revenfication 
desirable,  or  the  PHA  has  reasonable 
grounds  to  believe  that  the  applicant  no 
longer  qualifies  for  a  Federal  preference 

(5)  For  purposes  of  this  paragraph  (c). 
"standard,  permanent  replacement 
housing"  is  housing:  that  is  decent,  safe, 
and  sanitar\':  that  is  adequate  for  the 
family  size:  and  that  the  family  is 
occupying  pursuant  to  a  lease  or 
occupancy  agreement.  Such  housing 
does  not  include  transient  facihties. 
such  as  molels.  hotels,  or  temporary 
shelters  for  victims  of  domestic  violence 
or  homeless  families,  and  in  the  case  of 
domestic  violence  referred  to  in 
paragraph  (d)(2).  does  not  include  the 
housing  unit  in  which  the  applicant  and 
the  applicants  spouse  or  other  memtwr 
of  the  household  who  engages  in  such 
violence  live. 

(6)  An  applicanl  may  not  qualify  for  a 
Federal  preference  under  paragraph 
(c)(l)(iii)  of  this  section  if  the  applicant 
is  paying  more  than  50  percent  of  family 
income  lo  rent  a  unit  because  the 
applicant's  housing  assistance  under  the 
United  Slates  Housing  Act  of  1937.  or 
section  101  of  the  Housing  and  Urban 
Development  Act  of  1965  with  respect  to 
that  unit  has  been  lermmated  as  a  result 
of  its  refusal  to  comply  with  applicable 
program  policies  and  procedures  with- 
respect  to  the  occ;upancy  of 
underoccupied  and  overcrowded  units. 
(For  examples  of  these  policies  and 
procedures,  see  §§  215.65.  8B0.W15. 
881.605.  882.213.  882.509.  88.'i,706.  884  219, 
886.125.  and  886.325.) 

(d)  Definition  of  involuntary 
displacement  (1)  An  applicant  is  or  will 
be  involuntarily  displaced  if  the 
applicant  has  vacated  or  will  have  to 
vacate  his  or  her  housing  unit  as  a  result 
of  one  or  more  of  the  following  actions: 

(i)  A  disaster,  such  as  a  fire  or  fiood. 
that  results  in  the  uninhabitability  of  an 
applicant's  unit: 

(ii)  Activity  carried  on  by  an  agency 
of  the  United  States  or  by  any  Stale  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
program;  or 

(ill)  Action  by  a  housing  owner  that 
results  in  an  applicant's  having  to 
vacate  his  or  her  unit,  where- 

(A)  The  reason  for  the  owner's  action 
is  beyond  an  applicant's  ability  to 
control  or  prevent; 

(B)  The  action  occurs  despite  an 
applicant's  having  met  all  previously 
imposed  conditions  of  occupancy-  ;»nd 
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(Ci  The  action  taken  is  other  than  a 
rent  increase. 

(2)  An  applicant  is  also  involuntarily 
displaced  if — 

(i)  The  applicant  has  vacated  its 
housing  unit  as  a  result  of  actual  or 
threatened  physical  violence  directed 
against  the  applicant  or  one  or  more 
members  of  the  applicant's  family  by  a 
spouse  or  o!her  member  of  the 
applicant's  household;  or 

(ii)  The  applicant  lives  in  a  housing 
unit  with  such  an  individual  who 
engages  in  such  violence. 
For  purposes  of  the  preceding  sentence. 
'the  actual  or  threatened  violence  must. 
as  determined  by  the  PHA  in 
accordance  with  HUD's  administrative 
instructions,  have  occurred  recently  or 
be  of  a  contmuing  nature. 

(3 1  For  purposes  of  paragraph 
(d)ltl(iii)  of  this  section,  reasons  for  an 
applicant's  having  to  vacate  a  housing 
unit  include,  but  are  not  limited  to. 
conversion  of  an  applicants  housing 
unit  to  non-rental  or  non-residential  use 
closure  of  an  applicant's  housing  unit  for 
rehabilitation  or  for  any  other  reason: 
notice  to  an  applicant  that  the  applicant 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owner's  personal 
or  family  use  or  occupancy:  sale  of  a 
housing  unit  in  which  an  applicant 
resides  under  an  agreement  that  the  unit 
must  be  vacant  when  possession  is 
transferred;  or  any  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  from  the  rental  market. 
Such  reasons  do  not  include  the 
vacating  of  a  unit  by  a  tenant  as  a  result 
of  actions  taken  because  of  the  tenant's 
refusal  to  comply  with  applicable 
program  policies  and  procedures  under 
this  title  with  respect  to  the  occupancy 
of  underoccupied  and  overcrowded 
units  or  to  accept  a  transfer  to  another 
housing  unit  in  accordance  with  a  court 
decree  or  in  accordance  with  such 
policies  and  procedures  under  a  HUD- 
approved  desegregation  plan. 

( e  I  Verification  procedures  for 
applicants  involuntarily  displaced 
Verification  of  an  applicants 
involuntary  displacement  is  established 
by  the  following  documentation: 

(1)  Written  notice  from  a  unit  or 
agency  of  government  that  an  applicant 
has  been  or  will  be  displaced  as  a  result 
of  a  disaster,  as  defined  in  paragraph 
|d)(l)(i)  of  this  section; 

(2)  Written  notice  from  a  unit  or 
agency  of  government  that  an  applicant 
has  been  or  will  be  displaced  by 
government  action,  as  defined  in 
paragraph  (d)(I)(ii)  of  this  section; 

(3)  Written  notice  from  an  owner  or 
owners  agent  that  an  applicant  has  to 


or  will  have  to  vacate  a  unit  by  a  date 
certain  because  of  an  owner  action 
referred  to  in  paragraph  {dj(l)(jii)  of  this 
section;  or 

(4}  Written  confirmation  of 
displacement  because  of  the  domestic 
violence  referred  to  in  paragraph  (d)(2l 
of  this  section,  from  the  local  police 
department,  social  services  agency,  or 
court  of  competent  jurisdiction,  or  a 
clergymen,  physician,  or  public  or 
private  facility  that  provides  shelter  or 
counseling  to  the  victims  of  domestic 
violence. 

(fl  Definition  of  substandard  housing. 
(1)  A  unit  is  substandard  if  it: 

(i)  Is  dilapidated; 

(ii)  Does  not  have  operable  indoor 
plumbing: 

(iii)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of  a 
family; 

(iv)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family; 

(v)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service; 

(vi)  Does  not  have  a  safe  or  adequate 
source  of  heat: 

(vii)  Should  but  does  not,  have  a 
kitchen;  or 

(viii)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  or 
government. 

(2)  For  purposes  of  paragraph  (f)(ll  of 
this  section,  a  housing  unit  is 
dilapidated  if  it  does  not  provide  safe 
and  adequate  shelter,  and  in  its  present 
condition  endangers  the  health,  safety, 
or  well-being  of  a  family,  or  it  has  one  or 
more  critical  defects,  or  a  combination 
of  intermediate  defects  in  sufficient 
number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  lack  of  repair  or 
from  serious  damage  to  the  structure. 

(3)  For  purposes  of  this  paragraph  (f). 
an  applicant  that  is  a  "homeless  family" 
is  living  in  substandard  housing-  For 
purposes  of  the  preceding  sentence,  a 
"homeless  family"  includes  any 
individual  or  family  that: 

(ij  Lacks  a  fixed,  regular,  and 
adequate  nighttime  residence;  and 

(ii)  Has  a  pnmary  nighttime  residence 
that  is: 

(A)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing  for  the 
mentally  ill); 

(B)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized:  or 

(C)  A  public  or  private  place  not 
designed  for.  or  ordinarily  used  as,  a 


regular  sleeping  accommodation  for 
human  beings.  A  'homeless  family" 
does  not  include  any  individual 
imprisoned  or  otherwise  detained 
pursuant  to  an  Act  of  the  Congress  or  a 
Slate  law. 

(4)  For  purposes  of  paragraph  (Otl)  of 
this  section.  Single  Room  Occupancy 
(SRO)  Housing  [as  defined  in  $  687.481) 
is  not  substandard  solely  because  it 
does  not  contain  sanilary  or  food 
preparation  facilities  (or  both). 

(g)  Verification  procedures  for 
applicants  living  in  substandard 
housing.  Verification  that  an  applicant  is 
living  in  substandard  housing  consists  of 
a  written  statement  or  notice  from  a  unit 
or  agency  of  government  or  from  an 
applicant's  present  landlord  that  the 
applicant's  unit  has  one  or  more  of  the 
deficiencies  listed  in.  or  the  unit's 
condition  Is  as  described  in,  paragraph 
(f]  (1)  or  (2)  of  this  section.  In  the  case  of 
a  "homeless  family"  (as  described  in 
paragraph  (f)(3)  of  this  section), 
verification  consists  of  written 
confirmation  of  this  status  from  a  public 
orpnvate  facility  that  provides  shelter 
for  such  individuals,  or  from  the  local 
police  department  or  social  services 
agency. 

(h)  Definition  of  family  income.  For 
purposes  of  (his  section,  family  income 
is  Monthly  Income,  as  defmed  in  24  CFR 
813.102. 

(i)  Definition  of  rent.  For  purposes  of 
this  section,  rent  is  defined  as: 

[1)ti)  The  actual  amount  due, 
calculated  on  a  monthly  basis,  under  a 
lease  or  occupancy  agreement  between 
a  family  and  the  family's  current 
landlord;  and 

(iij  In  (he  case  of  utilities  purchased 
directly  by  tenants  from  utility 
providers, 

(A)  The  utility  allowance  (if  any) 
determined  for  the  Housing  Voucher 
Program  and  the  Certificate  Program,  for 
tenant-purchased  utilities  (except 
telephone)  and  the  other  housing 
services  that  are  normally  included  in 
rent;  or 

(B)  If  the  family  chooses,  the  average 
monthly  payments  that  it  actually  made 
for  these  utilities  and  services  for  the 
most  recent  12-month  period  or  if 
information  is  not  obtainable  for  the 
entire  period,  for  an  appropriate  recent 
period. 

(2)  For  purposes  of  calculating  rent 
under  this  paragraph  (i).  amounts  paid 
to  or  on  behalf  of  a  family  under  any 
energy  assistance  program  must  be 
subtracted  from  the  otherwise 
applicable  rental  amount,  to  the  extent 
that  they  are  not  included  in  the  family's 
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(3|  In  the  case  of  an  applicant  who 
owns  a  manufactured  home,  but  who 
rents  the  space  upon  which  it  is  located. 
rent  under  this  paragraph  (i)  includes 
the  monthly  payment  to  amortize  the 
purchase  price  of  the  home,  calculated 
in  accordance  with  HUD's  requirements. 

(4)  In  the  case  of  an  applicant  who 
resides  within  the  jurisdiction  of  an 
Indian  Housing  Authority  (IHA)  that  is 
not  administermg  a  Section  8  Existing 
Housing  Program,  the  applicable  utility 
allowance  for  purposes  of  calculating 
rent  under  paragraph  (iHl  )(ii)(  A)  of  this 
section,  will  be  determined  under  24 
CFR  965.  Subpart  E. 

( 5)  In  the  case  of  members  of  a 
cooperative,  rent  under  this  paragraph 
|j)  means  the  charges  under  the 
occupancy  agreement  between  the 
members  and  the  cooperative. 

Ii)  Verification  of  an  applicant's 
income  and  rent.  The  PHA  must  verify 
that  an  applicant  is  paying  more  than  50 
percent  of  family  mcome  for  rent,  as 
follows: 

(1)  The  PHA  must  verify  a  family's 
income  in  accordance  with  the 
standards  and  procedures  that  it  uses  to 
verify  income  for  the  purpose  of 
dtitcrminmg  applicant  eligibility  and 
Total  Tenant  Payment  under  24  CFR 
Part  B13  provisions. 

(2)  The  PHA  must  verify  the  amount 
due  to  the  family's  landlord  (or 
cooperative)  under  the  lease  or 
occupancy  agreement  by  requiring  the 
family  to  furnish  copies  of  its  most 
recent  rental  (or  cooperative)  receipts 
(which  may  include  cancelled  checks  or 
money  order  receipts)  or  a  copy  of  the 
family's  current  lease  or  occupancy 
agreement,  or  by  contacting  the  landlord 
(or  cooperative)  or  its  agent  directly. 
The  PHA  must  verify  the  amount  paid  to 
amortize  the  purchase  price  of  a 
manufactured  home  by  requiring  the 
fumily  to  furnish  copies  of  its  most 
recent  payment  receipts  (which  may 
include  cancelled  checks  or  money  order 
receipts)  or  a  copy  of  the  family's 
current  purchase  agreement,  or  by 
contacting  the  Itenholder  directly. 

(■.1)  To  verity  the  actual  amount  a 
family  paid  for  utihttes  and  other 
housmg  servicxB.  the  PHA  must  require 
the  family  to  provide  copies  of  the 
appropriate  bills  or  receipts,  or  must 
ublam  the  mformation  directly  from  the 
utility  or  service  supplier. 
In  the  case  of  an  applicant  occupying  a 
unit  that  has  been  or  is  being 
rehabilitated  under  the  Rental 
Rehal)ilitation  Program  (see  24  CFR  Part 
511),  the  applicant  will  be  considered  as 
paying  more  than  50  percent  of  its 
income  fur  rent  if  the  applicant  has  been 
notified  that  following  completion  of 


rehabilitation  its  rent  will  be  increased. 
and  the  applicant  in  fact  would  be 
required,  no  later  than  60  days  from  the 
date  the  applicant  is  issued  a  housing 
voucher  under  this  part,  to  pay  more 
than  50  percent  of  its  income  to  continue 
renting  the  rehabilitated  umt. 

(k)  Notice  and  opportunity  for  a 
meeting  where  Federal  preference  is 
denied.  If  the  PHA  determines  that  an 
applicant  does  not  meet  the  criteria  for 
receiving  a  Federal  preference,  the  PHA 
must  promptly  provide  the  applicant 
with  written  notice  of  the  determination. 
The  notice  must  contain  a  brief 
statement  of  the  reasons  for  the 
determination,  and  slate  that  the 
applicant  has  the  right  to  meet  with  the 
PHA's  designee  to  review  it.  The 
meeting  must  be  conducted  by  any 
person  or  persons  designated  by  the 
PHA.  who  may  be  an  officer  or 
employee  of  the  PHA,  including  the 
person  who  made  or  reviewed  the 
determination  or  his  or  her  subordinate. 
The  procedures  specified  in  this 
paragraph  (k)  must  be  carried  out  in 
accordance  with  HUD's  requirements. 
The  applicant  may  exercise  other  rights 
if  the  applicant  believes  that  the 
applicant  has  been  discriminated 
against  on  the  basis  of  race,  color. 
religion,  sex,  national  origin,  age.  or 
handicap. 

i;  687.159    Prohtbmon  against  doubte 
subsidy. 

A  family  may  not  receive  the  benefit 
of  housing  voucher  assistance  while 
receiving  one  of  the  following:  other 
section  8  or  section  23  housing 
assistance;  section  101  rent 
supplements;  section  236  rental 
assistance  payments;  or  other 
duplicative  Federal  (e.g.,  FmHA  section 
521  program),  State,  or  local  housing 
subsidy,  as  determined  by  HUD. 

§  887.161    Housing  voucher  pacfcet 
When  the  PHA  gives  a  housing 
voucher  to  a  family  for  the  first  time,  it 
also  must  give  the  family  a  housing 
voucher  packet,  which  includes  the 
following: 

(a)  Information  on  how  the  PHA 
computes  the  family's  housing 
assistance  payment  (see  S  887.353]; 

(b)  A  copy  of  the  form  of  request  for 
lease  approval; 

(c)  Information  on  required  and 
prohibited  lease  provisions  [see 

§  887.209); 

(d)  Fair  housing  information  and 
housing  discrimination  forms,  as 
prescribed  by  HUD; 

(e)  Information  on  lead-based  paint 
poisoning  hazards,  symptoms  and 
prevention,  the  availability  of  blood  lead 
level  screening  (including  its 


advisability  for  children  under  seven 
years  of  age),  and  HUD's  requirements 
for  inspecting,  testing,  and.  in  certain 
circumstances,  abating  lead-based  paint; 

(f)  Information  on  the  rental 
rehabilitation  projects  that  may  be 
possible  sources  of  housing  units; 

(g)  Information  on  the  PHA's 
procedures  for  conducting  informal 
hearings  for  participants,  including  a 
description  of  the  circumstance  in  which 
the  PHA  is  required  to  provide  the 
opportunity  for  an  informal  hearing  (see 
§  887.4051  and  of  the  procedures  for 
requestip'^  a  hearing;  and 

(h)  Information  on  the  circumstances 
under  which  a  family  may  request  an 
exception  to  the  PHA's  occupancy 
standards  established  under  S  887.253. 

§  687.163    PHA  briefing  of  (amtlies. 
When  the  J'HA  g^\^•s  a  housing 
voucher  to  a  family  for  the  first  time,  it 
must  explain  the  Housing  Voucher 
Program.  At  a  minimum,  the  briefing 
must  include  information  on  the 
following: 

(a)  Family  and  owner  responsibilities 
under  the  lease  and  housing  voucher 
contract; 

(b)  The  housing  quabty  standards: 

(c)  An  explanation  of  the  payment 
standards,  how  the  housing  assistance 
payment  is  computed,  the  incentive  for 
selecting  a  unit  renting  for  less  than  the 
payment  standard,  and  the  minimum 
rent  the  family  must  pay: 

(d)  An  explanation  of  portability; 

(e)  An  explanation  of  how  the 
principal  features  of  the  Housing 
Voucher  Program  differ  from  the 
Certificate  Program; 

(f)  An  explanation  of  the  effect  on  the 
family's  position  on  the  waiting  list  if 
the  family  refuses  to  accept  the  type  of 
assistance  offered: 

(g)  The  general  locations  and 
characteristics  of  the  full  range  of 
neighborhoods  in  which  the  PHA  is  able 
to  execute  housing  voucher  contracts 
and  in  which  units  of  suitable  price  and 
quality  may  be  found. 

§  887.165    Term  of  the  housing  voucher. 

(a)  Initial  term.  The  initial  term  of  a 
housing  voucher  is  60  days. 

(b)  Extension  of  term.  The  PHA  has 
the  discretion  to  extend  the  term  of  a 
housing  voucher  one  or  more  times  for  a 
total  of  not  more  than  BO  additional  days 
(for  a  total  term  of  not  more  than  120 
days).  In  deciding  whether  or  not  to 
extend  the  housing  voucher,  the  PHA 
must  consider  the  following; 

(1)  What  kind  of  efforts  the  family  has 
made  to  find  a  suitable  dwelimg;  and 

(2)  Whether  there  is  a  reasonable 
possibility  that  the  family  may.  with  the 
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additional  advice  or  assistance,  if  any. 
find  a  suitable  unit. 

(c)  Interchangeability.  If  the  housing 
voucher  was  issued  in  exchange  for  a 
certificate  (see  5  887,155(a|(1||iv||.  the 
initial  term  and  the  extended  term,  if 
applicable,  are  measured  from  the  date 
the  certificate  was  issued. 

(d)  Submitting  regijpst  for  lease 
approval.  The  family  must  submit  a 
request  for  lease  approval  to  the  PHA 
during  the  term  of  the  housing  voucher. 

§  887.167    Continued  participation  wtien  a 
tainily  wants  to  move  within  the  PHA  s 
Jurisdiction. 

If  a  participant  in  the  PHAs  Housing 
Voucher  Program  notifies  the  PHA  that 
the  family  wants  another  housing 
voucher  so  the  family  can  move  to 
another  unit  within  the  PHA's 
jurisdiction,  the  PHA  must: 

(a)  Issue  another  housing  voucher 
unless  the  PHA  does  not  have  sufficient 
funding  for  continued  assistance  for  the 
family;  or 

(b)  Refuse  to  issue  another  housing 
voucher  in  accordance  with  |  8ft7.403. 

Subpart  E— Finding  and  Leasing  a  Unit 
and  Terminating  Tenancy 

§  887.201     ■Findervieepers"  policy. 

(dl  /■(;/;!.'.'>■  s  options.  A  family  with  a 
housing  voucher  is  responsible  for 
finding  a  housing  unit  suitable  to  the 
family's  needs  and  desires  in  the  PHA's 
jurisdiction  (including  the  receiving 
PHA's  jurisdiction  when  the  family  is 
participating  under  the  portability 
procedures  in  Subpart  L  of  this  part).  A 
family  may  select  the  dwelling  unit  it 
diready  occupies  if  the  unit  is 
ripprovable. 

(h|  P/M  assistance.  (1)  Upon  request, 
the  PHA  may  assist  a  family  in  finding  a 
unit,  where  because  of  age.  handicap, 
large  family  size,  or  other  reasons,  the 
family  is  unable  to  locate  an  approvable 
unit. 

(2)  The  PHA  also  must  provide 
assistance  where  the  family  alleges  that 
illegal  discrimination,  on  grounds  of 
race,  color,  religion,  sex,  national  origin, 
age,  or  handicap  is  preventing  it  from 
finding  a  suitable  unit.  In  this  case,  the 
PHA  must  provide  the  family  with  a 
copy  of  the  HUD-prescribed  form  for  use 
in  filing  a  housing  discrimination 
complaint.  This  assistance  must  be  in 
compliance  with  the  PHA's 
administrative  and  equal  opportunity 
housing  plans. 

(3)  Neither  in  assisting  a  family  in 
finding  a  unit  nor  by  any  other  action 
may  the  PHA  directly  or  indirectly 
reduce  the  family's  opportunity  to 
choose  among  the  available  units  in  the 
housing  market.  (See  also  the  required 


portability  procedures  in  Subpart  L  of 
this  part.) 

S  887.203    Eligible  and  ineliglbic  housing. 

[a]  Eligible  housing  Any  "existing' 
dwelling  unit  determined  to  be  in 
decent,  safe,  and  sanitary  condition  is 
eligible  for  use  in  the  Housing  Voucher 
Program,  except  for  the  types  of  housing 
listed  in  paragraph  (b)  of  this  section. 

(b)  Ineligible  housing.  The  following 
types  of  housing  are  not  eligible  for  use 
in  the  Housing  Voucher  Program: 

(1)  A  unit  that  is  receiving  other 
assistance  under  the  1937  Act.  except 
assistance  under  section  17  of  the  Act 
(the  Housing  Development  Grant  and 
Rental  Rehabilitation  programs): 

(2)  A  unit  that  is  owned  or  otherwise 
substantially  controlled  by  the  PHA 
administering  the  ACC  under  this  part, 
including  a  PHA  that  is  either  the  initial 
PHA  or  receiving  PHA  under  the 
portability  provisions  of  Subpart  L  of 
this  part: 

(3)  Nursing  homes,  units  within  the 
grounds  of  penal,  reformatory,  medical, 
mental,  and  similar  public  or  private 
institutions:  and  facilities  providing 
continual  psychiatric,  medical,  or 
nursing  services; 

(4)  A  unit  that  is  occupied  by  its 
owner  (including  the  owner  of  a 
manufactured  home  leasing  a 
manufactured  home  space),  except  for  a 
cooperative  or  mutual  housing  unit  or  a 
shared  housing  unit  described  in 

;  887.511(a)(2). 

(5)  A  housing  unit  used  as  transitional 
housing  in  the  Department's  Transitional 
Housing  Demonstration  Program. 

§  887.205    Program  information  to  owners. 
A  PHA  must  respond  to  inquiries  from 
a  unit  owner  who  has  been  approached 
by  a  housing  voucher  holder  At  a 
minimum,  the  PHA  must  be  prepared  to 
discuss  with  the  owner  the  major 
program  procedures,  including  the 
required  and  prohibited  lease 
provisions,  the  lease  approval 
procedure,  the  inspection  to  verify 
compliance  with  housing  quality 
standards,  the  terms  of  the  housing 
voucher  contract,  and  the  payment 
procedures.  The  PHA  also  must  provide 
the  owner  with  all  neces.sary  fnrms- 

;  887.207    PHA  approval  of  unit  and  laasa. 

(a)  Request  for  lease  approval.  The 
lease  must  be  approved  by  the  PHA.  If  a 
family  has  found  a  unit  it  wants  and  the 
owner  is  willing  to  lease,  the  family 
must  submit  to  the  PHA  a  request  for 
lease  approval  signed  by  the  owner  of 
the  unit  and  the  family,  and  a  copy  of 
the  proposed  lease  for  the  unit.  The 
lease  must  be  in  accordance  with 
S  887.209  and  must  be  complete  except 


for  execution.  (The  request  for  lease 
approval  must  be  submitted  during  the 
term  of  the  housing  voucher  (see 
5  887.165)). 

(b)  Approval  of  lease.  The  PHA  may 
approve  the  lease  and  unit  only  if: 

(1)  Lease  complete.  The  lease 
complies  with  the  requirements  of 
S  887.209:  and 

(2)  Unit  meets  HQS.  The  unit  meets 
the  applicable  housing  quality 
standards. 

(c)  PHA  inspection  of  unit.  The  PHA 
must  inspect  the  unit  to  determine  if  it 
meets  the  housing  quality  standards. 

(d)  Disopproval.  The  PHA  must  notify 
the  family  and  owner  if  the  unit  and 
lease  are  not  approved. 

(e)  Procedure  after  approval.  (1)  If  the 
unit  and  lease  are  approved,  the  PHA 
must  provide  the  owner  two  copies  of 
the  housing  voucher  contract  for 
signature  by  the  owner. 

(2)  The  family  and  the  owner  sign  the 
lease  and  the  owner  provides  a  copy  of 
the  signed  lease  to  the  family  and  the 
PHA; 

(3)  The  owner  signs  both  copies  of  the 
housing  voucher  contract  and  provides 
them  to  the  PHA  for  execution;  and 

(4)  The  PHA  executes  both  copies  of 
the  housing  voucher  contract  and 
returns  one  to  the  owner. 

(f)  Record  retention.  The  PHA  must 
keep  the  following  in  its  files; 

(1)  Each  request  for  lease  approval: 

(2)  The  inspection  reports  as  provided 
for  in  S  887  259; 

(3)  The  notice  that  the  tease  is 
approved  or  disapproved: 

(4)  A  copy  of  the  executed  lease;  and 

(5)  The  executed  housing  voucher 
contract. 

(Information  collection  requirements 
cunlained  in  this  section  have  bfien  approvi-d 
by  the  Office  of  MHnagcmtnl  and  Budget 
under  control  nt!mt>*Ts  2''ifl2-m8S  and  2.10:'- 
03501 

§  687.209    Lease  between  unit  owner  and 
family. 

(a)  General.  A  lease  to  be  signed  by 
the  owner  and  family  must  be  approved 
by  the  PHA.  Before  the  PHA  approves 
the  lease,  the  PHA  must  determine  that 
the  lease  meets  the  requirements  of  this 
section.  The  lease  must  include  all 
provisions  required  by  fiUD  and  may 
not  contain  any  provisions  prohibited  by 
HUD. 

(bl  Rent  provisions.  In  general,  under 
the  Housing  Voucher  Program,  the  rent 
to  owner  is  a  matter  of  negotiation 
between  the  owner  and  the  family.  The 
PHA  must  provide  guidance  and  advice 
to  the  family  on  whether  the  rent 
requested  by  the  owner  is  reasonable. 
based  on  information  the  PHA  has  for 
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comparable  rental  units.  If  requested  by 
the  family,  the  PHA  must  also  assist  the 
family  in  negotiating  a  reasonable  rent 
with  the  owner. 

(1 )  Rent  increases.  The  rent  to  owner 
may  not  be  increased  during  the  first 
year  of  the  lease.  The  lease  may  provide 
that  the  owner  may  increase  the  rent  at 
any  time  after  the  first  anniversary  of 
the  lease,  but  the  owner  must  give  the 
tenant  and  the  PHA  60  days  written 
notice  of  any  increase  before  it  takes 
effect. 

(2)  Section  236  and  Section  SIS 
projects.  In  the  case  of  insured  or 
noninsured  section  236  units  or  FmHA 
Section  515  units,  having  only  interest 
reduction  subsidy,  the  rent  to  owner  for 
a  housing  voucher  participant  must  be 
the  lesser  of  the  market  rent  for  the  unit, 
as  approved  by  HUD  or  FmHA.  or  the 
payment  standard,  but  not  less  than 
basic  rent. 

(3)  Rent  reasonableness.  The  PHA 
may  disapprove  a  lease  for  a  rent  that  is 
not  reasonable,  based  on  rents  charged 
for  comparable  rental  units.  PHAs  may 
exercise  this  authority  in  conununities 
where  the  market  is  not  functioning 
normally  or  where  some  families  are  not 
able  to  negotiate  reasonable  rents  on 
their  own  (for  example,  where  there  is  a 
concentration  of  ownership  by  a  small 
number  of  landlords,  or  where  rents 
charged  to  voucher  holders  are  greater 
than  rents  charged  to  certificate  holders 
living  in  comparable  units).  A  PHA  must 
document  each  case  in  which  it 
disapproves  a  lease  because  the  rent  is 
not  reasonable. 

(c)  Term  of  lease  and  housing  voucher 
contract.  (1)  Term  of  housing  voucher 
contract  The  term  of  the  housing 
voucher  contract  must  begin  on  the  first 
day  of  the  term  of  the  lease  and  must 
end  on  the  last  day  of  the  term  of  the 
lease. 

(2)  Term  of  lease,  (i)  The  term  of  the 
lease  begins  on  a  date  stated  in  the 
lease  and  continues  until: 

(A)  A  termination  of  the  housing 
voucher  contract  by  the  PHA: 

(B)  A  termination  of  the  lease  by  the 
family  in  accordance  with  the  lease  or 
by  mutual  agreement  during  the  term  of 
the  lease.  The  lease  must  permit  a 
termination  of  the  lease  by  the-family 
without  cause,  at  any  time  after  the  first 
year  of  the  term  of  the  lease,  on  not 
more  than  60  days  written  notice  by  the 
family  to  the  owner;  or 

(C)  A  termination  of  the  lease  by  the 
owner.  The  owner  may  not  terminate 
tenancy  except  as  provided  in  S  687.213 

(ii)  The  term  of  the  lease  must  begin  at 
least  one  year  before  the  end  of  the  term 
of  the  last  funding  increment  under  the 
ACC. 


(in)  The  housing  voucher  contract  and 
the  lease  shall  end  if  the  PHA 
determines,  in  accordance  with 
procedures  prescribed  by  HUD,  that 
funding  under  the  ACC  is  insufficient  to 
support  continued  assistance, 

(iv)  During  the  term  of  the  lease,  tiie 
amount  of  the  housing  assistance 
payment  may  change  (see  §  887,353). 

(v)  The  owner  may  offer  the  family  a 
new  lease  for  execution  by  the  family 
after  approval  by  the  PHA  for  a  term 
beginning  at  any  time  after  the  first  year 
of  the  lease.  The  owner  must  give  the 
tenant  wntten  notice  of  the  o^er.  with  a 
copy  of  the  PHA,  at  least  60  days  before 
the  proposed  beginning  date  of  the  new- 
lease  term.  The  offer  may  specify  a 
reasonable  time  limit  for  acceptance  by 
the  family. 

(d)  Prohibited  lease  terms.  The  lease 
may  not  contain  any  of  the  following 
provisions; 

(1)  Agreement  to  be  sued.  Agreement 
by  the  tenant  to  be  sued,  to  admit  guilt, 
or  to  a  judgment  in  favor  of  the  owner  in 
a  lawsuit  brought  in  connection  with  the 
lease; 

(2)  Treatment  of  property.  Agreement 
by  the  tenant  that  the  owner  may  take, 
hold,  or  sell  personal  property  of 
household  members  without  notice  to 
the  tenant  and  a  court  decision  on  the 
rights  of  the  parties.  This  prohibition, 
however,  does  not  apply  to  an 
agreement  by  the  tenant  concerning 
disposition  of  personal  property 
remaining  in  the  dwelling  unit  after  the 
tenant  has  moved  out  of  the  unit.  The 
owner  may  dispose  of  this  personal 
property  in  accordance  with  State  law; 

(3)  E.xcusing  owner  from 
responsibility.  Agreement  by  the  tenant 
not  to  hold  the  owner  or  the  owner's 
agents  legally  responsible  for  any  action 
or  failure  to  act,  whether  intentional  or 
negligent: 

(4)  Waiver  of  notice.  Agreement  of  the 
tenant  that  the  ovraer  may  institute  a 
lawsuit  without  notice  to  the  tenant: 

(5)  Waiver  of  legal  proceedings. 
Agreement  by  the  tenant  that  the  owner 
may  evict  the  tenant  or  household 
members:  without  instituting  a  civil 
court  proceeding  in  which  the  tenant  has 
the  opportunity  to  present  a  defense,  or 
before  a  court  decision  on  the  rights  of 
the  parties: 

(6)  Waiver  of  a  jury  trial.  Agreement 
by  the  tenant  to  waive  any  right  to  a 
trial  by  Jury: 

(7)  Waiver  of  right  to  appeal  court 
decision.  Agreement  by  the  tenant  to 
waive  the  tenant's  right  to  appeal,  or  to 
otherwise  challenge  in  court,  a  court 
decision  in  connection  with  the  lease; 
and 

(8)  Tenant  Chargeable  with  Cost  of 
Legal  Actions  Regardless  of  Outcome. 


Agreement  by  the  tenant  to  pay 
attorney's  fees  or  other  legal  costs  even 
if  the  tenant  wins  m  a  court  proceeding 
by  the  owner  against  the  tenant.  The 
tenant,  however,  may  be  obligated  to 
pay  costs  if  the  tenant  loses. 

;  887.21 1    Security  deposit 

(a)  Amount  authorized.  The  owner 
may  collect  a  security  deposit  from  the 
family  at  the  time  of  the  initial  execution 
of  the  lease.  The  PHA  shall  adopt  a 
pohcy  for  determining  the  maximum 
amount  of  the  security  deposit  that  can 
be  collected  by  an  owner.  The  security 
deposit  may  not  exceed  one  month's 
rent  to  the  owner  and  may  not  be  unduly 
high  so  as  to  preclude  participation  by 
program  applicants. 

(b)  Use  of  security  deposit.  When  a 
tenant  moves  out  of  the  unit,  the  owner, 
subject  to  State  or  local  law,  may  use 
the  security  deposit,  including  any 
interest  on  the  deposit,  in  accordance 
with  the  unit  lease,  as  reimbursement 
for  any  unpaid  rent  payable  by  the 
tenant  or  for  other  amounts  the  tenant 
owes  under  the  lease.  The  owner  must 
give  the  tenant  a  written  list  of  all  items 
charged  against  the  security  deposit  and 
the  amount  of  each  item.  After 
deducting  the  amount,  if  any.  used  to 
reimburse  the  owner,  the  owner  must 
refund  promptly  the  full  amount  of  the 
unused  balance  to  the  tenant. 

;  887.2 1 3    Owner  termination  of  tenancy. 

(a)  The  owner  may  not  terminate  the 
tenancy  except  on  the  following 
grounds: 

(1)  Serious  or  repeated  violation  of  the 
terms  and  conditions  of  the  lease: 

(2)  Violation  of  Federal.  State,  or  local 
law  that  imposes  obligations  on  the 
tenant  in  connection  with  the  occupancy 
or  use  of  the  dwelling  unit  and 
surrounding  premises;  or 

(3)  Other  good  cause. 

(b)(1)  The  following  are  some 
examples  of  "other  good  cause"  for 
termination  of  tenancy  by  the  owner 
Failure  by  the  family  to  accept  the  offer 
of  a  new  lease  in  accordance  with 
5  887.209(c)(2)(v);  a  family  history  of 
disturbance  of  neighbors  or  destruction 
of  property,  or  of  living  or  housekeeping 
habits  resulting  in  damage  to  the  unit  or 
property;  criminal  activity  by  family 
members  involving  crimes  of  physical 
violence  to  persons  or  property;  the 
owner's  desire  to  utilize  the  unit  for 
personal  or  family  use  or  for  a  purpose 
other  than  use  as  a  residential  rental 
unit;  or  a  business  or  economic  reason 
for  termination  of  the  tenancy  (such  as 
sale  of  the  property,  renovation  of  the 
unit,  desire  to  rent  the  unit  at  a  higher 
rental).  This  list  of  examples  is  intended 
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as  d  nonexclusive  stdtemiiiit  of  some 
situaiions  included  in  "other  good 
Cduse  ".  but  shall  in  no  way  be  construed 
as  a  limildtion  on  Ihp  application  of 
other  gfjod  cause"  to  situations  not 
included  in  the  Iist- 

(2)  During  the  first  year  of  the  term  of 
a  lease,  the  owner  may  not  terminate 
fhe  ifTiancy  for  "other  good  cause". 
unless  the  termination  is  based  on 
family  malfeasaiTce  or  nonfeasanne.  For 
example,  durmg  the  first  year  of  the 
term  of  the  lease,  the  owner  may  not 
termindfe  the  tenancy  for  "other  good 
cause"  based  on  any  of  the  following 
grounds;  Failure  by  the  family  to  accept 
the  offer  of  a  new  lease:  the  owner's 
desire  to  utilize  the  unit  for  personal  or 
family  use  or  for  a  purpose  other  than  as 
a  residential  rental  unit:  or  a  business  or 
economic  reason  for  termmation  of  the 
tenancy  (such  as  sale  of  the  property. 
renovation  of  the  unit,  desire  to  rent  the 
unit  at  a  higher  rental} 

(riThe  owner  may  evict  the  tenant 
from  the  umt  only  by  instituting  a  court 
di.iion.  The  owner  must  notj^  the  PliA 
m  writing  of  the  commencement  of 
procedures  for  termination  of  tenancy, 
at  the  same  time  that  the  owner  given 
notice  to  the  tenant  under  State  or  local 
law  The  notice  to  the  PKA  may  be 
Riven  by  famishing  to  the  PHA  a  copy  of 
the  notice  to  the  tenant. 

Id)  Any  notice  under  this  section  may 
be  combined  with  and  i^n  concurrently 
with  any  notices  required  under  State  or 
local  law. 

(e)  Part  247  of  this  title  does  not  apply 
to  a  tenancy  assisted  under  the  Housing 
Voucher  Program. 

$  887.215    Amovnt*  r«coverat>le  imd«r  the 
lease. 

[d]  !f  the  fiimily  mo\-es  from  the  unit, 
the  owner  may  claim  reimbursement 
from  the  PMA  for  any  amount  the  family 
owes  under  the  lease  (up  to  one  month's 
rent  to  the  owner)  minus  the  maximum 
security  deposit  the  owner  could  have 
collected  under  $  887.211. 

(b)  Any  reimbursement  under  this 
section  must  be  applied,  first,  toward 
any  unpaid  rent  due  under  the  lease, 
md  then  to  any  other  amounts  owed 
tiDiif^r  the  ie^nc  An  owner  may  not 
claim  reimbursement  for  unpaid  rent  for 
the  penod  after  the  family  vacates  the 
unit 

(Infonnatton  collection  requirements 
conlafned  m  this  section  have  been  approved 
by  the  0ffir.e  of  Management  and  Budget 
(imiPT  rnntrol  number  2502 -0154) 


Subpart  F — Housing  Quality 
Standards,  Periodic  Urrit  Inspection, 
and  Maintenance 

g  887  2S1     Housing  quattty  standartta 
(HOS). 

Housing  used  in  this  program  must 
meet  the  performance  requ-rements  in 
this  section.  In  addition,  the  housing 
must  meet  the  acceptability  criteria  in 
this  section,  unless  the  PHA  proposes 
variations  and  these  variations  are 
approved  by  tfUD.  Examples  that  may 
justify  v-anations  include  local  climatic 
or  geological  conditions  or  local  codes 

(a]  Sanitary  facilitwB — {!) 
Performanoe  requirements.  The  dwelling 
unit  must  include  its  own  sanitary 
facilities  that  are  in  proper  operating 
condition,  can  be  used  in  privacy,  and 
are  adequate  for  personal  cleanliness 
and  the  disposal  of  human  waste. 

(2)  Acceptability  criteria.  A  flush 
toilet  in  a  separate,  private  room,  a  fixed 
basin  with  hot  and  cold  runnmg  water, 
aod  a  shower  or  tub  with  hot  and  cold 
running  water  must  be  present  in  the 
dwelling  unit,  and  all  must  be  in  proper 
operating  cimdition.  These  facilities 
must  use  an  appruvable  public  or  A 

private  dtsposai  system.  U 

(bl  Food  prfiparation  and  refuse 
disposal — (1)  Performance  requirement 
The  dwelling  unit  must  contain  suitable 
space  and  equipment  to  store,  prepare, 
and  serve  foods  m  a  sanitary  marmer. 
There  must  be  adequate  facihties  and 
services  for  the  sanitary  disposal  of  food 
wastes  and  refuse,  including  facilities 
for  temporary  storage  where  necessary 
(e.g.,  garbage  cans). 

(2)  AcceptabHity  criteria.  The  unit 
must  contain  the  following  equipment  in 
proper  operating  condition:  cooking 
■^tove  or  range  and  a  refrigerator  of 
dppropnate  size  for  the  unit,  supplied  by 
either  the  owner  or  the  family,  and  a 
kitchen  sink  with  hot  and  cold  running 
water.  The  sink  must  drain  into  an 
approved  public  m  private  system. 
Adequate  space  for  the  storage, 
preparation,  and  serving  of  food  must  be 
provided. 

(cj  Space  and  secunty — (1) 
Performance  requirement.  The  dwelling 
unit  must  provide  the  family  adequate 
space  and  security. 

(2)  Acceptability  criteria.  The 
dweUing  unit  must  contain  a  living 
room,  kitchen  area,  and  bathroom.  The 
dwelling  unit  must  contain  at  least  one 
bedroom  or  living /sleeping  room  of 
appropriate  size  for  each  two  persons. 
Persons  of  opposite  sex.  other  than 
husband  and  wife  or  very  young 
children,  may  not  be  required  to  occupy 
the  same  bedroom  or  living/sleeping 
room.  Exterior  doors  and  windows 


dLCKSbibie  from  outside  (he  unit  must  be 
lockable. 

(d)  Thermal  environment — (1) 
Performance  requirement.  The  dweUuig 
unit  must  have  and  be  capable  of 
maintaining  a  thermal  environment 
healthy  for  the  human  body 

(2)  .Acceptability  criteria.  The 
dweUing  unit  must  contain  safe  heating 
or  cooling  facilities  that  are  in  proper 
operating  condition  and  can  provide 
adequate  heat  or  cooling,  or  both,  to 
each  room  in  the  dwelling  unit 
appropriate  for  the  climate  to  ensure  a 
healthy  hving  environment.  Unvented 
room  heaters  that  bum  gas.  oil,  or 
kerosene  are  unacceptable. 

(e)  Wuminotion  and  electricity — (1) 
Performance  requirement.  Each  room 
must  have  adequate  natural  or  ariificlal 
illumination  to  permit  normal  indoor 
activities  and  to  support  the  health  and 
safety  of  occupants.  The  unit  must 
contaui  sufficient  electncal  sources  to 
permit  use  of  essential  electrical 
appliances  while  ensuring  safely  from 
fire. 

(2)  Acceptability  criteria.  Living  and 
sleeping  rooms  must  include  at  least  oni- 
window.  A  ceiliag  or  wall  type  light 
fixture  must  be  present  and  working  in 
the  bathroom  and  kitchen  area.  At  least 
two  electric  outlets,  one  of  which  may 
be  an  overhead  light,  must  be  present 
and  operable  in  the  living  area,  kitchen 
area,  and  each  bedroom  area. 

[T)  Structure  and  materials — (1 ) 
Performance  requirement.  The  dwelling 
unit  must  be  structurally  sound  so  as  not 
to  pose  any  threat  to  the  henlth  and 
safety  of  the  occupants  and  to  protect 
the  occupants  from  the  environment. 

(2)  Acceptability  criteria.  Ceilings, 
walls,  and  floors  may  not  have  any 
serious  defects,  such  as  severe  bulging 
or  leaning,  large  holes,  loose  surface 
materials,  severe  buckling  or  noticeable 
movement  under  walking  stress,  missing 
parts,  or  other  serious  damage.  The  roof 
structure  must  be  firm  and  the  room 
must  be  weathertight.  The  exterior  wall 
structure  and  exterior  wall  surface  may 
not  have  any  serious  defects  such  as 
serious  leaning,  buckling,  sagging, 
cracks  or  holes,  loose  siding,  or  other 
serious  damage.  The  condition  and 
equipment  of  interior  and  exterior 
stairways,  halls,  porches,  walkways 
may  not  present  a  danger  of  Irippltig  or 
falling.  Elevators  must  be  maintained  in 
safe  and  operating  condition. 

(gl  Interior  air  quality — (1) 
Performance  requirement.  The  dwelling 
unit  must  be  free  of  pollutants  in  the  air 
at  levels  that  threaten  the  health  of  the 
occupants. 

(2)  Acceptability  criteria.  The 
dwelling  unit  must  be  free  from 
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dangerous  levels  of  air  pollution  from 
carbon  monoxide,  sewer  gas.  fuel  gas, 
dust,  and  other  harmful  air  pollutants. 
Air  circulation  must  be  adequate 
throughout  the  unit.  Bathroom  areas 
must  have  at  least  one  window  that  can 
be  opened  or  other  adequate  exhaust 
ventilation 

(h)  Water  supply — (1)  Performance 
requirement.  The  water  supply  must  be 
free  from  contamination. 

(2)  Acceptability  criteria.  The  unit 
must  be  served  by  an  approvable  public 
or  private  sanitary  water  supply. 

(i)  Lead  Based  Paint — {1)  Purpose  and 
applicability.  The  purpose  of  this 
paragraph  is  to  implement  the 
provisions  of  Section  302  of  the  Lead- 
Based  Paint  Poisoning  Prevention  Act, 
42  U.S.C.  4822.  by  establishing 
procedures  to  eliminate  as  far  as 
practicable  the  hazards  of  lead-based 
paint  poisioning  with  respect  to  existing 
housing  units  for  which  requests  for 
lease  approval  are  made  under  this  part. 
This  paragraph  is  promulgated  under  the 
authorization  granted  in  24  CFR 
35.24(b)(4)  and  supersedes,  with  respect 
to  all  housing  to  which  it  applies,  the 
requirements  prescribed  by  Subpart  C  of 
24  CFR  Part  35.  The  requirements  of  this 
paragraph  do  not  apply  to  0-bcdroom 
units.  The  requirements  of  Subpart  A  of 
24  CFR  Pari  35  apply  to  all  units 
constructed  prior  to  1978  covered  by  a 
housing  voucher  contract  under  this 
part. 

(2)  Definitions. 

Applicable  surface.  All  intact  interior 
and  exterior  painted  surfaces  of  a 
residential  structure. 

Chewable  surface.  All  chewable 
protruding  painted  surfaces  up  to  five 
feet  from  the  Floor  or  ground,  which  are 
readily  accessible  to  children  under 
seven  years  of  age  e.i;.,  protruding 
comers,  windowsills  and  frames,  doors 
and  frames,  and  other  protruding 
woodwork. 

Defective  paint  surface.  Paint  on 
applicable  surfaces  that  is  cracking, 
scaling,  chipping,  peeling,  or  loose. 

Elevated  blood  level  ofEBL. 
Excessive  absorption  of  lead,  that  is,  a 
confirmed  concentration  of  lead  in 
whole  blood  of  25  ug/dl  (micrograms  of 
lead  per  deciliter  of  whole  blood]  or 
greater. 

Lead-based  paint.  A  paint  surface, 
whether  or  not  defective,  identified  as 
having  a  lead  content  greater  than  or 
equal  to  1  mg/cm'. 

(3}  Defective  paint.  In  the  case  of  a 
unit,  for  a  family  which  includes  a  child 
under  the  age  of  seven  years,  which  was 
constructed  prior  to  1978,  the  initial 
inspection  under  Sa87.207(c).  and  each 
periodic  inspection  under  §887.257.  shall 
include  an  inspection  for  defective  paint 


surfaces.  If  defective  paint  surfaces  are 
found,  treatment  as  required  by  24  CFR 
35.24(bK2)tii}  shall  be  required  in 
accordance  with  §  B87.207tc)  or 
§  887.257.  as  appropriate.  Correction  of 
defective  paint  conditions  discovered  at 
periodic  inspection  shall  be  completed 
within  30  days  of  PHA  notification  to 
the  owner.  When  weather  conditions 
prevent  completion  of  repainting  of 
exterior  surfaces  within  the  30-day 
period,  repainting  may  be  delayed  but 
covering  or  removal  of  the  defective 
paint  must  be  completed  within  the 
prescribed  period. 

(4)  Chewable  surfaces.  In  the  case  of  a 
unit  constructed  prior  to  1978,  for  a 
family  which  includes  a  child  under  the 
age  of  seven  years  with  an  identified 
EBL  condition,  the  initial  inspection 
under  %  Ba7.207(c),  or  a  periodic 
inspection  under  §887.257,  shall  include 
a  test  for  lead-based  paint  on  chewable 
surfaces.  Testing  shall  be  conducted  by 
a  State  or  local  health  or  housing 
agency,  an  inspector  certified  or 
regulated  by  a  State  or  local  health  or 
housing  agency,  or  an  organization 
recognized  by  (fUD.  Lead  content  shall 
be  tested  by  using  an  X-ray  flourescence 
analyzer  (XRF)  or  other  method 
approved  by  HUD.  Test  readings  of  1 
mg/cm '  or  higher  using  an  XRF  shall  be 
considered  positive  for  presence  of  lead- 
based  paint.  Where  lead-based  paint  on 
chewable  surfaces  is  identified,  covering 
or  removal  of  the  paint  surface  in 
accordance  with  24  CFR  35.24tb)(2)(ii) 
shall  be  required  in  accordance  with 

§  887.207(c)  or  §  887.257.  as  appropriate, 
and  correction  shall  be  completed 
within  the  time  limits  in  paragraph  (i)(3) 
of  this  section. 

(5)  Abatement  without  testing.  In  lieu 
of  the  procedures  set  forth  in  paragraph 
(il(4)  of  this  section,  the  PHA  may  at  its 
discretion,  forego  testing  and  require  the 
owner  to  abate  all  interior  and  exterior 
chewable  surfaces  in  accordance  with 
the  method  set  out  at  24  CFR 
35.24(b|(2)(ii). 

(6)  Tenant  protection.  The  owner  shall 
lake  appropriate  action  to  protect 
tenants  from  hazards  associated  with 
abatement  procedures. 

(7)  Records.  The  PHA  shall  keep  a 
copy  of  each  inspection  report  for  at 
least  three  years.  If  a  unit  requires 
testing  or  if  the  unit  requires  treatment 
of  chewable  surfaces  based  on  the 
testing,  the  PHA  shall  keep  indefinitely 
the  test  results  and.  if  applicable,  the 
owner  certification  of  treatment.  The 
records  shall  indicate  which  chewable 
surfaces  in  units  have  been  tested  and 
which  chewable  surfaces  in  the  units 
have  been  treated,  if  records  establish 
that  certain  chewable  surfaces  were 
tested  or  tested  and  treated  in 


accordance  with  the  standards 
prescribed  in  this  section,  such 
chewable  surfaces  do  not  have  to  be 
tested  or  treated  at  any  subsequent  time. 

(j)  Access — (1)  Performance 
requirement.  The  dwelling  unit  must  be 
able  to  be  used  and  maintained  without 
unauthorized  use  of  other  private 
properties,  and  the  building  must 
provide  an  altemate  means  of  egress  in 
case  of  fire  (such  as  fire  stairs  or  egress 
through  windows). 

(2)  Acceptability  criteria.  Same  as 
performance  requirement. 

(k)  Site  and  Neigbborhood-~{\) 
Performance  requirement.  The  site  and 
neighborhood  must  be  reasonably  free 
from  disturbing  noises  and 
reverberations  and  other  hazards  to  the 
health,  safety  and  general  welfare  of  the 
occupants. 

(2]  Acceptability  criteria.  The  site  and 
neighborhood  may  not  be  sub)ecf  to 
serious  adverse  environmental 
conditions,  natural  or  manmade,  such  as 
dangerous  walks,  steps,  inslabiUty. 
Hooding,  poor  drainage,  septic  tank 
back-ups.  sewage  hazards  or  mudslides; 
abnormal  air  pollution,  smoke  or  dust: 
excessive  noise,  vibration  or  vehicular 
traffic;  excessive  accumulations  of  trash: 
vermin  or  rodent  infestation:  or  fire 
hazards. 

(1)  Sanitary  condition — (1) 
Performance  requirement  The  unit  and 
its  equipment  must  be  in  sanitary 
condition. 

(2)  Acceptability  criteria.  The  unit 
and  its  equipment  must  be  free  of 
vermin  and  rodent  infestation. 

§  887.253    Occupancy  standards. 

(a)  General-  The  PHA  must  establish 
occupancy  standards  which  determine 
the  number  of  bedrooms  required  for 
families  of  different  sizes  and 
compositions.  The  PHA's  standards 
must  provide  for  the  smallest  number  of 
bedrooms  necessary  to  house  a  family 
while  avoiding  overcrowding;  the 
standards  must  be  consistent  with 
HUD's  housing  quality  standards 
concerning  space  requirements  for  the 
particular  type  of  unit. 

(b)  Exceptions.  The  PHA  may  grant  an 
exception  to  its  established  occupancy 
standard.<t  if  it  makes  a  determination 
that  the  exception  is  justified  by  the  age, 
sex.  health,  handicap,  or  relationship  of 
family  members  or  other  individual 
circumstances. 

(c)  Renting  unit  with  more  bedrooms 
than  stated  on  housing  voucher. 
Regardless  of  the  number  of  bedrooms 
stated  on  the  housing  voucher,  the  PHA 
may  not  prohibit  a  family  from  renting 
an  otherwise  acceptable  unit  on  the 
ground  that  it  is  too  large  for  the  family. 
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(d)  Renting  tintt  with  fewer  hedroams 
than  stated  on  housing  voucher  The 
PHA  may  nor  prevent  »  famiiy  from 
r'^Tiiinfi  a  unit  with  fpner  bedrooms  than 
strjtfd  in  thr*  hwismg  voucher,  so  long  as 
:hK  unit  meets  the  appiicdblf  housing 
'li.alitv  sidnd^rds  space  requirements. 

;  887^55    Owner  retponslbtUty  to  maintain 
the  anit. 

The  owner  must  provide  all  of  the 
sf;r\'ires.  utihhes.  and  maintenance  that 
thp  owner  agrees  to  provide  in  the 
housing  voucher  contract,  subject  to 
termination  of  housing  assistance 
payments  or  other  appropriate  remedies 
a\at!ab)p  to  the  PHA  if  the  owner  fails 
t"  meet  thcs»*  obltgHtmns. 

5  887.257    PHA  periodic  unit  Inspection  to 
ensure  unit  contmues  to  meet  HQS. 

Ih)  The  PHA  must  inspect  the  unit 
luased  to  a  family  at  least  annually  and 
at  other  times  at*  needed  to  ensure  that 
the  owner  is  meeting  the  obligation  of 
mamlaining  the  unit  in  decent,  safe  and 
sanitary  condition  and  is  providing 
aareed  upon  utilities  and  other  services. 

(b)  Ui  scheduling  inspections,  the  PHA 
must  consider  complaints  and  any  other 
mformation  brought  to  its  attention 

(c)  Any  famiiy  complaint  that  the 
owner  has  not  complied  with  the 
housing  qudhty  standards  must  be 
retained  by  the  PHA  in  its  files  for  three 
years. 

(Inform  a  lion  coliection  requirements 
contained  in  ttns  section  hrfve  b**en  approvpd 
b>  (he  Offn*  of  Management  and  Buds€rt 
under  control  number  Z.S(J2-^i8iil 

$  887.259    Inspection  reports. 

The  PHA  must  prepare  and  retain  a 
report  erf  every  inspecljon  made  under 
§§887.207  and  887.257.  Each  report  must 
specify: 

(a)  Any  defects  or  deficiencies  that 
must  be  corrected  for  the  unit  to  meet 
the  housing  quaUly  standards:  and 

(b)  Any  other  defects  or  deficiencies 
(for  use  m  the  event  of  a  later  claim  by 
the  owner  that  the  defects  or 
deficiencies  occurred  during  the 
occupancy  of  the  family). 

(Infnrmrition  coltection  requirements 
contain<>d  in  this  section  have  beea  approved 
by  th(!  OfficR  of  ManagCHient  and  Budget 

,inijer  rnnini!  number  Z5i)2-(nR^\ 

§  887.26 1    PHA  recourse  if  unM  ctoes  not 
meet  HQS. 

i.it  if  the  ownej- fails  to  maintain  the 
dwellmE  unit  m  compliance  with  HQS. 
the  PHA  may  exercise  any  nghts  and 
remedies  under  the  housing  voucher 
'ontract.  inciudmu  termination  of 
housing  assistance  pa^-ments  |even  if 
'h*'  family  r-onrmues  to  nccupy  the  unitj 
rtnd  termination  of  the  housmg  voacher 
■  ontract.  The  PH.A.  may  not  make  any 


housing  oaatstance  payments  for  a  unit 
that  fails  to  Bieet  the  housing  quality 
standards,  unless  the  owner  promptly 
corrects  ihe  riefrct  and  the  PH.A  verifies 
the  correction 

(b|  If  the  PHA  ifrmtnates  the  housing 
voucher  contract,  the  family  may 
rf'nupfit  a  hoHSini?  voucher  to  find 
dnother  dwelling  unit.  The  PHA  must 
issue  a  housing  voucher  to  the  family, 
unless  the  PHA  can  deny  issuance  in 
accordance  with  §  887.403. 

Subpart  G — Housing  Voucher  Contract 
and  Owner  Responsrbilities 

§  88  7  30 1     Housmg  voucher  contract 
between  PHA  and  unit  owner. 

I'll  The  housing  voucher  contract  is  a 
cun'r.ict  between  the  PHA  and  an 
owHfr.  m  the  form  prescribed  by  HUD. 
In  the  contract,  the  owner  agrees  to 
lease  a  unit  to  a  specified  eligible  family 
and  the  PHA  agrees  to  make  housing 
assistance  payments  under  the  Housing 
Voucher  Program  to  the  owner  on  behalf 
of  that  ehgibU'  family  Each  month  the 
PHA  must  make  a  housing  assistance 
payment  to  the  owner  on  behalf  of  the 
family.  The  monthly  hotisitig  assistance 
payment  by  the  PHA  shall  be  credited 
by  the  owner  toward  the  monthly  rent 
payable  by  the  famiiy  to  the  owner 
under  the  lease  The  amount  of  the 
monthly  housing  assistance  payments  to 
the  o%mer  may  not  exceed  the  amount 
of  the  monthly  rent  payable  by  the 
family  to  the  owner  under  the  lease  (and 
the  owner  must  immediately  i^tum  any 
excess  payment  to  the  PHA).  The  PHA 
has  no  duty  to  pay  the  owner  any 
baJanoe  of  the  monthly  rent  in  excess  of 
the  housing  assistance  payment. 

(b)  The  honsing  voucher  contract  may 
not  be  exenited  until  the  PHA  approves 
Ihe  lease  and  the  unit,  as  provided  in 
§687-207. 

(c)  The  requirements  concerning  Ihe 
term  of  the  housing  voucher  coatract  are 
set  out  at  5  887  209(c). 

§887.303    Ownar  responslbUmes. 

The  owner  is  responsible  for 
performing  all  of  the  owner's  obligations 
under  the  housing  voucher  contract  and 
the  lease.  The  owner  is  responsible  for — 

(a)  Performing  all  management  and 
rental  functions  for  the  assisted  unit; 

(b)  Performing  all  ordinar>'  and 
extraordinary  raainten/ince; 

(c)  Complying  with  equal  opportunity- 
re  quireroenU; 

(dj  Preparing  and  furnishing  to  the 
PHA  informahon  required  under  the 
hnusixtg  voucher  contract: 
(el  Collecbag  famiiy  rents:  and 
(f)  Pajring  for  utilities  and  services 
(unless  paid  directly  by  the  family}. 


j^e87.30S    Contracting  out  owner 

functions. 

(a)  General  An  owner  may  enter  into 
a  managemenJ  contract  with  a  public  or 
private  enhty  to  p<rrform.  for  a  fee.  any 
obhgation  of  the  owner  under  the 
housmg  voucher  contract  and  lease.  The 
owner,  however,  retains  the  ultimate 
responsibihty  for  meeting  these 
obhgations. 

(b)  Management  contract  with  a  PHA 
(1)  An  owner  may  enter  into  a  contract 
with  a  PHA  for  the  PHA  to  manage  an 
assisted  unit  only  if  the  PHA  applies  for 
and  obtains  prior  HUD  field  office 
approval  of  \he  management  contract. 

(2)  Application  requirements-  The 
PHA  application  to  HUD  consists  <if  a 
copy  of  the  proposed  management 
contract  and  supporting  documentation 
demonstrating  that: 

(i)  PHA  performance  of  the 
management  functions  is  necessary  to 
provide  housing  for  eligible  families; 

(a)  The  PHA  has  or  will  have  the 
capability  to  perform  adequately  the 
management  functions  for  the  units  as 
proposed  in  the  application,  taking  into 
consideration  the  relevant 
characteristics  of  the  housing  and  the 
famihes.  e.g..  scattered  site  or 
mutifamily  projects  and  elderly, 
handicapped,  or  families  with  children: 
and 

(ill)  The  management  contract  meets 
the  conditions  of  paragraphs  (b)  (3)  and 
(4)  of  this  section. 

(3)  Contract  term  and  termination 
clause.  The  proposed  management 
contract  term  nuist  be  limited  to  one 
year.  The  proposed  management 
contract  must  include  a  clause  that 
allows  either  party  to  terminate,  or  HUD 
to  require  termination  of,  the  contract  on 
90  days  advance  written  notice.  Both  of 
these  clauses  are  designed  to  enable  all 
interested  parlies,  including  HUD,  to 
evaluate  the  effectiveness  of  the 
contract. 

(4)  Management  fee.  The  amount  of 
the  management  fee  must  be  negotiated 
between  the  owner  and  the  PHA  and 
must  be  approved  by  HUD.  The 
provisions  on  the  management  fee  must 
reflect  the  following: 

(i)  The  compensation  must  be  a  fixed 
fee  to  cover  all  routine  management 
services,  including  routine  legal  services 
and  local  travel. 

(ii)  The  fee  must  be  speafied  as 
dollars  per  unit. 

(iti)  The  fee  mast  be  sufficient  to  pay 
the  Pf  lA  for  providing  the  services. 
including  the  pro  rata  share  of  overhead 
and  other  indirect  costs- 

(iv)  Cost  of  non-rowtine  items  such  as 
taKes,  insurance.  utflMies  or  non-routine 
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repairs  and  replacements  must  be  paid 
to  Ihe  PHA  in  addition  to  fhe  fixed  fee. 

(v)  The  fee  must  be  reasonable  as 
measured  against  fees  paid  to  private 
firms  in  similar  management  situations, 
such  as  management  of  other  section  6 
or  FHA  projects. 

(c)  HifD  review.  When  the  owner 
contracts  with  the  PHA  to  provide 
management  8er\'ice8.  the  PHA  will  be 
managing  units  for  which  it  also 
functions  as  contract  administrator 
Thus,  the  PHA  will  be  supervising  and 
evaluating  its  own  activities.  To  ensure 
that  both  the  owner  and  the  PHA 
comply  with  Ihe  terms  and  conditions  of 
the  housing  voucher  contract  and  the 
ACC.  the  HtJD  Field  Office  will  review 
project  operations,  including  one  or 
more  inspections  of  the  unit. 

(d)  PHA  records.  A  PHA  that 
contracts  with  and  owner  under  the 
provisions  of  this  section  must  keep 
separate  accounts  and  records  of  its 
management  function  activities 
performed  to  meet  its  contractual 
obligations. 

Subpart  H— Payment  Standard  and 
Housing  Assistance  Payment 

'  887  351  Determining  trie  payment 
standard  and  tfie  payment  standard 
schedule. 

(a)  Payment  standard  amount.  (1)  The 
payment  standard  is  an  amount  used  to 
calculate  the  monthly  housing 
assistance  payment.  (Section  887.353 
slates  how  to  calculate  the  monthly 
amount  of  the  housing  assistance.) 

(2)  Each  payment  standard  amount  is 
based  on  the  published  Section  8 
Existing  Hou.sin8  fair  market  rent.  The 
PHA  must  establish  a  separate  pajTnent 
standard  amount  by  unit  size  [single 
room  occupany,  zero-bedroom,  one- 
bedroom.  etc.J  for  each  fair  market  rent 
area  within  its  iurisdictlon. 

(b)  Payment  standard  schedule.  (1) 
The  payment  standard  schedule  is  a  list 
of  the  pa^Tnent  standard  amounts  for 
each  unit  size  m  a  fair  market  rent  area 
in  Ihe  PHA"s  jurisdiction.  A  PHA  must 
adopt  and  maintain  a  payment  standard 
schedule  for  each  fair  market  rent  area 
in  the  PHA  jurisdiction.  A  PHA  may 
have  only  one  payment  standard 
schedule  for  each  fair  market  rent  area. 
F^ch  payment  standard  schedule  may 
have  only  one  payment  standard 
amount  for  each  unit  size  in  the  fair 
market  rent  area. 

(2)  Each  payment  standard  amount  on 
the  schedule  may  not  be  less  than  80 
percent  of  the  published  Section  8 
Existing  Housing  fair  market  rent  (in 
effect  when  the  payment  standard 
amount  is  adapted]  for  the  unit  size,  nor 
more  than  the  fair  market  rent  of'HUD- 


approved  community- wide  exception 
rent  (in  effect  when  the  payment 
standard  amount  is  adopted)  for  the  unit 
size  [Community-wide  exception  rents 
are  maximum  gross  rents  approved  by 
HUD  for  the  Certificate  Program  under 
§  8a2.1Q61a)(3)  of  this  chapter  for  a 
designated  municipality,  county,  or 
similar  locality,  which  apply  to  the 
whole  PHA  jurisdiction.) 

(c)  Increasing  payment  standard 
amounts  on  the  payment  standard 
schedule.  The  PHA.  in  its  discretion. 
may  adopt  annual  increases  of  payment 
standard  amounls  on  the  payment 
standard  schedule  so  that  families  can 
continue  to  afford  to  lease  units  with 
assistance  under  the  Housing  Voucher 
Program. 

(d)  Decreasing  payment  standard 
amounts  on  the  payment  standard 
schedule.  When  revised  Section  8 
Existing  Housing  fair  market  rents  are 
published  for  effect  in  the  Federal 
Register  and  any  fair  market  rent  or 
HUD-approved  community-wide 
exception  rent  is  lower  than  the 
corresponding  payment  standard 
amount  on  the  PHA's  payment  standard 
schedule,  the  PHA  must  adopt  a  new 
payment  standard  amount  not  more 
than  the  revised  FMR  or  the  HUD- 
approved  community-wide  exception 
rent. 

§  887.353    Determining  tiousing  assistance 
payments  amounts. 

I  a)  General— {"i]  Using  the  poyTTient 
standard.  A  PHA  uses  the  payment 
standard  schedule  to  determine  the 
appropriate  payment  standard  for  a 
particular  family,  based  on  the  family 
size  and  composition  and  the  PHA 
occupancy  standards.  Once  the  PHA 
determines  the  appropriate  payment 
standard  amount  from  the  schedule,  the 
PHA  subtracts  30  percent  ofthe  family  s 
monthly  adjusted  income  [as  computed 
under  Part  813)  to  arrive  at  the  monthly 
housing  assistance  payments  that  the 
PHA  will  make  to  the  owner  on  behalf 
of  the  family.  (For  example,  if  a  family 
qualifies  for  a  four-bedroom  housing 
voucher  under  the  PHA  occupancy 
standards  and  has  monthly  adjusted 
income  of  SSOO.  and  the  payment 
standard  amount  for  a  four-bedroom 
housing  voucher  is  S600.  the  housing 
assistance  payment  for  the  family  is  the 
payment  standard  amount  [S600)  minus 
30  percent  of  the  family's  monthly 
adjusted  income  (S150]  which  is  $450.) 
Before  entering  into  a  housing  voucher 
contract  with  the  owner  for  this  amount, 
the  PHA  m\is\  also  complete  the 
"minimum  rent"  calculation  in 
paragraph  (a][2)  of  this  section. 

(2)  Minimum  rent  The  housing 
assistance  payment  may  not  be  more 


than  the  amount  by  which  the  renl  to 
owner  plus  any  applicable  utility 
allowance  exceeds  10  percent  of  the 
family's  monthly  gross  income. 
determined  in  accordance  with  Part  813 
(Except  for  the  minimum  rent 
calculation,  actual  rent  to  owner  for  a 
unit  does  not  affect  the  amount  of  the 
housing  assistance  payment.) 

(3)  Shopper's  incentive.  If  a  unil  rents 
for  less  than  the  payment  standard,  the 
family  benefits  by  paying  less  than  30 
percent  of  its  monthly  adjusted  income 
toward  rent  subject  to  the  minimum 
rent  calculation.  It  a  unit  rents  for  more 
than  the  payment  standard,  the  housing 
assistance  payment  is  not  incre-ised.  our 
is  the  family  told  it  must  find  anc.iher 
unit,  as  in  the  Certificate  Program. 
Instead,  the  family  pays  the  entire 
difference  between  the  rent  and  the 
housing  assistance  payment. 

(bl  When  changes  in  the  payment 
standard  apply  to  an  existing  housing 
assistance  payment — (1)  General.  The 
payment  standard  thai  is  applied  to  a 
family  may  be  changed  only: 

(i)  At  regular  reexamination  (see 
paragraph  (b)|2)  of  this  section):  or 

(ii)  At  the  time  a  family  moves  lo 
another  unit  (see  paragraph  (b|(3l  of  this 
section). 

(2)  Rules  at  regular  reexamination.  At 
regular  reexamination,  the  PHA  must 
apply  a  different  payment  standard  if 
one  of  the  following  circumstances 
applies: 

(i)  If  the  PHA  has  increased  the 
payment  standard  applicable  to  the 
family,  the  increased  payment  standard 
is  used: 

(ii)  If  the  PHA  has  adopted  new 
occupancy  standards,  the  payment 
standard  for  the  appropriate  unit  size 
under  the  PHA  s  new  occupancy 
standards  is  used; 

(iii)  If  the  family's  size  or  composition 
ha<i  changed,  the  payment  standard  for 
the  appropriate  unit  size  is  used. 

(3)  Rule  when  a  family  moves.  When 
a  family  moves  to  another  unit,  the  PHA 
must  apply  a  different  payment  standard 
if  one  of  the  following  circumstances 
applies: 

(i)  If  the  PHA  has  increased  or 
decreased  the  payment  standard 
applicable  to  the  family,  the  new 
payment  standard  is  used: 

(ii)  If  the  PHA  has  adopted  new 
occupancy  standards,  the  payment 
standard  for  the  appropriate  size  under 
the  PHAs  new  occupancy  standards  is 
used; 

(iii)  If  the  family's  size  or  composition 
has  changed,  the  payment  standard  for 
the  appropriate  unit  size  is  used. 

(4)  Request  for  interim  reexamutatton. 
Redetermination  of  the  housing 
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assistance  payinent  as  a  result  of  an 
interim  reexaminabon  under  S  887.357 
does  not  affect  the  payment  standard 
applicable  to  the  family. 

(c)  No  housing  assistance  payments 
for  vacancies.  If  a  family  moves  out  of 
the  unit,  the  owner  must  notify  the  PHA 
promptly,  and  the  PHA  may  not  make 
any  additional  housing  assistance 
piiyments  to  the  owner  for  any  month 
after  the  month  during  which  the  family 
moves.  The  owner  may  retam  the 
housing  assistance  payment  for  the 
month  during  which  the  family  moves. 

(d)  When  the  housing  assistance 
payment  exceeds  the  rent  to  owner. 
Normally,  the  entire  housing  assistance 
payment,  determined  under  paragraph 
ia)(l)  of  (his  seciion.  is  paid  by  the  PHA 
to  the  owner.  When  the  family  must  pay 
some  or  all  of  its  utilities  directly. 
however,  the  housing  assistance 
payment  may  occasionally  exceed  the 
rent  to  owner  In  (his  case,  the  PHA 
must  pay  the  excess  (subject  to  the 
minimum  rent  determination  in 
paragraph  (a||3)  of  this  section)  to  the 
family  or.  wilh  the  consent  of  the  family 
and  the  utility  company,  either  jointly  to 
the  family  and  the  utility  company  or 
directly  to  the  utility  company.  For 
example,  if  the  payment  standard  is 
S500.  and  30  percent  of  a  family's 
monthly  adjusted  income  equals  Si 20, 
the  housing  assistance  payment  would 
be  S380.  If  the  rent  to  owner  is  S350,  and 
the  utility  allowance  is  $150.  the  PHA 
pays  $350  to  the  owner  and  the 
remaining  $30  of  the  housing  assistance 
payment  to  the  family  as  a  utility 
reimbursement. 

(e)  Assisting  more  families.  If  a  PHA 
determines  that  some  or  all  of  the 
available  annual  contributions  under  its 
ACC  are  not  needed  for  participating 
families,  including  future  adjustments  of 
housing  assistance  payments  and 
portability  moves,  it  may  assist  more 
families. 

!^  &fi7.355    Regular  reexamination  of  family 
income  and  composition. 

I  :i|  rhn  PHA  must  Tfoxamine  family 
income  and  family  size  and  composition 
at  least  annually,  and  in  accordance 
with  Part  813  of  this  chapter. 

(b)  At  the  regular  reexamination,  the 
PHA  must  adjust  the  housing  assistance 
payment  made  on  behalf  of  the  family  to 
reflect  any  changes  in  the  family's 
monthly  income,  monthly  adjusted 
income,  size,  or  composition.  The  PHA 
must  use  the  appropriate  payment 
standard,  as  providud  m  §  887,353. 

§  887.357    Interim  reexamination  of  family 
Income  and  composttioa 

A  family  may  request  a 
n  determination  of  the  housing 


assistance  payment,  at  any  time,  based 
on  a  change  in  the  family's  income. 
adiusted  income,  size,  or  composition. 

9  867.359    Changes  In  family  atze  or 
composition. 

(a)  If  the  PHA  determines  that  a  unit 
does  not  meet  the  housing  quality 
standards  because  of  an  increase  in 
family  size  or  a  change  in  family 
composition,  the  PHA  must  issue  the 
family  a  new  housing  voucher.  The  PHA 
must  comply  with  requirements  of 
§  887.261. 

(bj  A  family  may  not  be  required  to 
move  because  of  a  decrease  in  family 
size  after  initial  occupancy  of  a  unit.  The 
family  may  rent  a  unit  with  a  greater 
number  of  bedrooms  than  indicated  on 
the  housing  voucher, 

§  887.361    Adjustment  of  utility  allowances. 

[a)  Annual  review.  At  least  annually. 
the  PHA  must  determine;  if  there  has 
been  a  substantial  change  in  utility  rates 
or  other  charges  of  general  applicability 
that  would  require  an  adiustment  in  any 
utility  allowance  on  the  PHAs  utility 
allowance  schedule:  or  if  there  were 
errors  in  the  original  determination  of 
the  utility  rates  or  other  charges  of 
general  applicability  that  would  require 
an  adjustment  in  any  utility  allowances 
on  the  schedule. 

lb)  Required  adjustment.  II  the  PHA 
determines  that  an  adjustment  is 
necessary  under  paragraph  (a)  of  this 
section,  it  must  establish  a  new  schedule 
of  utility  allowances,  taking  into  account 
the  size  and  type  of  dwelling  units  and 
other  applicable  factors. 

(c)  Adjustments  in  housing  assistance 
payments.  The  PHA  must  determine  if 
adjustments  to  utihty  allowances  affect 
the  amount  of  housing  assistance  paid 
on  behalf  of  the  family  by  recalculating 
the  minimum  rent  under  §  887.353(a)(2|. 

(infonnation  collection  requirements 
conlamed  in  this  section  have  been  approved 
by  the  Office  of  Manajtement  and  Budget 

under  contrn!  number  2502-0161  | 

§  887.363    Housing  aulstance  payments 
equal  to  zero. 

(a)  Under  the  formula  in  5  887.353  for 
calculating  the  housing  assistance 
payment  on  behalf  of  a  family,  no 
housing  assistance  payment  is  made 
whenever  either  30  percent  of  the 
family's  monthly  adjusted  income 
equals  or  exceeds  the  payment  standat^ 
or  10  percent  of  the  family's  monthly 
income  equals  or  exceeds  the  rent  to 
owner  plus  any  applicable  utility 
allowance.  Cessation  of  housing 
assistance  payments  does  not  affect  the 
family's  other  rights  under  the  lease,  nor 
does  it  prevent  the  resumption  of 
payments  as  the  result  of  later  changes 


in  family  income,  family  size  or 
composition,  or  other  relevant 
circumstances  during  ihe  term  of  (he 
housing  voucher  contract. 

(b)  When  one  year  has  elapsed  since 
the  date  of  the  last  housing  assistance 
payment  made  under  the  housing 
voucher  contract,  the  contract 
terminates  automatically. 

Subpart  I— Family  Obligations;  Denial 
and  Termination  of  Assistance 

§  887.401     Family  responsibilities. 
(d)  A  family  must; 

(1)  Supply  any  certification,  release, 
information,  or  documentation  that  the 
PHA  or  HUD  determines  to  be 
necessary  in  the  administration  of  the 
program,  and  other  information  required 
for  use  by  the  PHA  in  a  regularly 
scheduled  reexamination  or  interim 
reexamination  of  family  income  and 
composition  in  accordance  with  HUD 
requirements; 

(2)  Allow  Ihe  PHA  to  inspect  the 
dwelling  unit  at  reasonable  times  and 
after  reasonable  nonce; 

13)  Notify  the  PHA  before  vacating  the 
dwethng  unit;  and 

(4)  Use  the  dwelling  unit  (or  in  the 
case  of  shared  housing,  the  applicable 
portion  of  the  unit)  solely  for  residence 
by  the  family  and  as  the  family's 
principal  place  of  residence. 

(b|  A  family  may  not: 

(1 )  Sublease  or  assign  the  lease  or 
transfer  the  unit; 

(2)  Own  or  have  any  interest  in  the 
dwelling  unit,  except  for  a  family 
assisted  in  cooperative  or  mutual 
housing: 

(3)  Commit  any  fraud  in  connection 
with  the  Housing  Voucher  Program:  or 

(4)  Receive  duplicative  assistance 
under  the  Housing  Voucher  Program 
while  occupying,  or  receiving  assistance 
for  occupancy  of,  any  other  unit  assisted 
under  any  Federal.  Stale  or  local 
housing  assistance  program  (including 
any  Section  8  program). 

§  887  403     Grounds  for  PHA  denial  Of 

termination  or  assistance. 

(si   li  '  .  :     -  ::^j.'n  hy  family.  This 
section  states  the  grounds  for  denial  of 
assistance  to  an  applicant  and  for  denial 
or  termination  of  assistance  to  a 
participant,  because  of  action  or 
inaction  by  the  applicant  or  participant. 
The  provisions  of  paragraph  of  this 
section  do  not  affect  denial  or 
termination  of  assistance  for  grounds 
other  than  the  action  or  failure  to  act  by 
the  family, 

(b)  Denial  of  assistance.  The  PHA 
may  deny  an  applicant  admission  to 
participate  in  the  Housing  Voucher 
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Program  or.  wi'h  respect  to  a  current 
participant  may  refuse  to  issue  another 
housing  voucher  for  a  move  to  another 
unit,  approve  a  new  lease,  or  execute  a 
new  housing  voucher  contract,  if  the 
applicant  or  participant: 

(1)  Has  violated  any  family  obligation 
under  the  {housing  Voucher  Program  or 
the  Certificate  Program. 

[2]  Has  committed  any  fraud  in 
cormection  with  any  federal  housing 
program. 

(3)  Currently  owes  rent  or  other 
amounts  to  the  PHA  or  to  another  PHA 
in  connection  wilh  Section  B  or  public 
housing  assistance  under  the  1937  Act. 

(4)  Has  not  reimbursed  the  PHA  or 
another  PHA  for  any  amounts  paid  to  an 
owner  under  a  housing  assistance 
payments  contract  or  housing  voucher 
contract  for  rent  or  other  amounts 
owned  by  the  family  under  its  lease  (see 
S  887.215  and  §  882,n2(d)  of  this 
chapter),  or  for  a  vacated  unit  (see 

j  8e2.105(b)l. 

(3)  Breaches  and  agreement  to  pay 
amounts  owned  to  PH.^.  or  amounts 
paid  to  an  owner  by  a  PH.A.  The  PHA.  at 
its  discretion,  may  offer  the  applicant  or 
participant  the  opportunity  to  enter  an 
agreement  to  pay  amounts  owed  to  a 
PHA  or  amounts  paid  to  an  owner  by  a 
PHA.  The  PHA  may  prescritw  the  terms 
of  the  agreement. 

(c)  Termination  of  assistance.  (1)  The 
PHA  may  terminate  housing  assistance 
payments  that  are  being  made  on  behalf 
of  a  participant  under  a  current  housing 
voucher  contract,  if  the  participant: 

(i)  Has  violated  any  family  obligation 
under^e  fiousing  Voucher  Program,  as 
stated  in  §  887  401; 

(ii)  If  the  participant  has  committed 
any  fraud  in  connection  with  any  federal 
housing  assistance  program:  or 

liii)  lias  breached  an  agreement  as 
described  in  paragraph  [b)(5}. 

(2)  This  section  does  not  limit  the 
authority  of  a  PHA  to  terminate  or 
reduce  assistance  payments  under  a 
housing  voucher  contract  for  violations 
of  an  owner's  obligations  under  the 
contract. 

§  887.405    Informat  review  or  nearing 

(a)  Informal  review  of  PHA  decision 
on  application  for  participation  in  PHA 
program.  (1)  The  PHA  must  give  an 
applicant  for  pariictpation  in  the  PHA's 
program  prompt  written  notice  of  a 
decision  denying  assistance  1o  the 
applicant  (including  a  decision  denying 
listing  on  the  PliA  waiting  hsl,  issuance 
uf  a  housing  voucher,  or  piirli(.ip;ition  in 
the  program.)  The  notice  must  coniain  a 
brief  statement  of  the  reasuns  fur  the 
decision.  The -notice  also  must  indicate 
thai  Ihe  applicant  may  request  un 
informal  review  uf  the  dcciiiion.  and 


describe  how  to  ubtam  Ihe  mTurmdl 
review. 

(2)  The  PHA  must  give  the  applicant 
an  opportunity  for  an  informal  review  of 
the  decision,  in  accordance  wilh  review 
procedures  established  by  the  PHA.  The 
informal  review  may  be  conducted  by 
any  person  or  persons  designated  by  the 
PI  lA.  other  than  a  person  who  made  or 
approved  the  decision  under  review  or  a 
subordinate  of  that  person.  The 
applicant  must  be  given  an  opportunity 
to  present  written  or  oral  objections  to 
the  PHA  decision.  The  PHA  must 
promptly  notif>'  the  applicant  in  writing 
of  the  final  PHA  decision  after  Ihe 
informal  review,  including  a  brief 
statement  of  the  reasons  for  the  fmal 
decision. 

(3)  The  PHA  is  not  required  to  provide 
an  opportunity'  for  an  informal  review  in 
accordance  with  paragraph  (a)  of  this 
section  to  review: 

(i)  Discretionary  administrative 
determinations  by  the  PHA.  or  to 
consider  general  policy  issues  or  class 
grievances: 

(ii)  The  PHA's  determination  of  the 
number  of  bedrooms  entered  on  the 
housing  voucher  under  the  occupancy 
standards  established  by  the  PHA  (see 
§§  887.155(a)|3)  and  887.253): 

(iii)  The  PHA's  determination  that  a 
unit  located  by  a  housing  voucher  holder 
does  not  comply  wilh  the  PHA's  housing 
quality  standards,  or  the  PHA's 
determination  not  to  approve  the  lease 
for  the  unit,  or 

(iv)  The  PHA's  decision  not  to 
approve  a  request  by  a  housing  voucher 
holder  for  an  extension  of  the  term  of 
the  housing  voucher. 

(b)  Informal  hearing  on  PHA  decision 
affecting  participant  family.  (1)  The 
PHA  must  give  a  participant  in  the 
PHA's  Housing  Voucher  Program  an 
opportunity  for  an  informal  hearing  lo 
consider  whether  the  followmg 
decisions  relating  to  the  individual 
circumstances  of  the  family  are  in 
accordance  with  the  law.  HUD 
regulations  and  PHA  rules: 

(i)  A  determination  of  the  amount  of 
Ihe  housing  assistance  payment  (not 
including  determination  of  Ihe  PHA's 
schedule  of  utility  allowances  for 
families  in  the  PHA's  Section  6 
Program); 

(li)  A  decision  lo  deny  or  terminate 
assistance  on  behalf  of  the  participant: 
and 

(III)  In  the  case  of  an  assisted  family 
thill  wants  to  move  lo  another  dwelling 
unit  wilh  continued  participation  in  Ihe 
PHA  prugra.1.  (see  §  887.167).  the  PHA's 
determination  of  the  number  of 
bedrooms  entered  on  the  housing 
voucher  under  Ihe  occupancy  alandards 


estHblished  b>  the  PHA  iSee 
5§  887  t55(a)(3)  and  887.253-] 

(2)  The  PHA  is  not  required  to  provide 
an  opportunity  for  an  informal  hearing 
in  accordance  with  paragraph  (b)  of  this 
section  to  review 

(i)  Di8cretionar>  administrative 
determinations  by  the  PHA.  or  to 
consider  general  policy  issues  or  clasfi 
grievances; 

(ii)  The  PHA  s  determination  that  a 
unit  does  not  comply  with  the  PHA  s 
housing  quality  standards,  that  the 
owner  has  failed  to  maintain  or  operate 
a  contract  unit  to  provide  decent,  safe, 
and  sanitary  housing  in  accordance  with 
HQS  (including  all  services, 
maintenance  and  utilities  required  under 
the  lease),  or  that  the  cjjntract  unit  is  not 
in  accordance  with  housing  quality- 
standards  because  of  an  increase  in 
family  size  or  change  in  family 
composition; 

(iii)  The  decision  by  the  PHA  to 
excerise  any  remedy  against  the  cwner 
under  an  outstanding  contract  including 
the  termination  of  housing  assistance 
payments  to  the  owner  (see  §  887.281 ); 
or 

(iv)  The  PHA's  decision  nol  to 
approve  a  family's  request  for  an 
extension  of  the  term  of  the  housing 
voucher  issued  to  an  assisted  family 
that  wants  lo  move  to  another  dwelling 
unit  with  continued  participation  in  the 
PHA's  Housing  Voucher  Program. 

(31(il  The  PH.^  must  give  the 
participant  prompt  written  notice  of  the 
decision  described  in  paragraph  (b)(l)(ii) 
of  this  seciion.  The  notice  must  contain 
a  brief  statement  of  the  reasmis  for  the 
decision.  The  notice  must  indicate  thai. 
if  the  participant  does  not  agree  with  the 
decision,  the  participant  may  request  an 
informal  hearing  on  the  decision,  and 
also  must  state  the  time  by  which  the 
request  for  an  informal  hearing  must  be 
made  by  the  participant- 

(ii)  W'hen  the  PHA  determines  the 
amount  of  housing  assistance  pa>-ment 
or  determines  the  number  of  bedrooms 
entered  on  the  housing  voucher  of  a 
participant  that  wants  to  move  lo 
another  dwelling  unit  as  described  in 
paragraph  (b)ll|(iii)  of  this  section,  the 
PHA  must  notify  Ihe  participant  that  the 
participant  may  ask  for  an  explanation 
of  the  basis  of  the  VHIK  determination, 
and  that,  if  the  participant  does  nol 
agree  with  the  determination,  the 
participant  may  request  an  informal 
hearing  on  Ihe  decision 

(4)  If  the  PHA  has  decided  to 
lemiinale  housing  assistance  pa>Tnents 
on  behalf  of  a  participant  under  an 
outstanding  housing  voucher  contraci 
(and  if  the  PHA  is  required  lo  give  the 
participant  an  infm-mal  hearing  on  the 
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decision),  the  participant  must  be 
afforded  the  opportunity  for  such 
informal  hearing  before  the  termination 
of  housing  assistance  payments. 

(5)  In  all  cases  where  a  hearing  is 
required  under  paragraph  (b)  of  this 
section,  the  PMA  must  proceed  with  a 
heanng  in  a  reasonably  expeditious 
manner  upon  the  request  of  the 
participant. 

(ft)  The  PHA  must  adopt  written 
procedures  for  conducting  informal 
hearings  for  participants  in  the  PHA's 
Housing  Voucher  Program.  The  PHAs 
heanng  procedures  must  comply  with 
the  following: 

(i)  The  hearing  may  be  conducted  by 
any  person  or  persons  designated  by  the 
PHA,  other  than  a  person  who  made  or 
approved  the  decision  under  review  or  a 
subordinate  of  this  person. 

(ii)  At  its  own  expense,  the  participant 
may  be  represented  by  a  lawyer  or  other 
representative. 

(iii)  The  person  who  conducts  the 
hearing  may  regulate  the  conduct  of  the 
hearing  in  accordance  with  the  PHA 
hearing  procedures. 

(iv)  The  PHA  and  the  participant  must 
be  given  the  opportunity  to  present 
evidence,  and  may  question  any 
witnesses.  Evidence  may  be  considered 
without  regard  to  admissibility  under 
tht'  rules  of  evidence  applicable  to 
iudicial  proceedings. 

(v)  The  person  who  conducts  the 
hearing  must  issue  a  written  decision, 
stating  briefly  the  reasons  for  the 
decision.  Factual  determmations 
relating  to  the  individual  circumstances 
of  the  participant  must  be  based  on  the 
evidence  presented  at  the  hearing.  A 
copy  of  the  hearing  decision  must  be 
furnished  promptly  to  the  participant. 

(7)|i|  The  PHA  is  not  bound  by  a 
hearing  decision: 

(A)  Concemmg  a  matter  for  which  the 
PHA  is  not  required  to  provide  an 
opportunity  for  an  informal  hearing 
under  paragraph  (b)  of  this  section,  or 
uiherwiae  in  excess  of  the  authority  of 
the  person  conducting  the  hearing  under 
rhe  PHA  hearing  procedures,  or 

(HI  Contrary  to  HUD  regulations  or 
requirements,  or  otherwise  contrary  to 
Federal.  Slate,  or  local  law. 

(ii)  If  the  PHA  determines  that  it  is  not 
bound  by  a  hearing  decision,  the  PHA 
must  promptly  notify  the  participant  of 
the  determination,  and  of  the  reasons  for 
the  determination. 

Subpart  J— Special  Housing  Types 

;  987.451     Purpose  ol  ttiis  subpart. 

(d)  This  subpart  contains  the 
additional  program  requirements  for  the 
following  specialized  types  of  housing: 
Cooperative  or  mutual  housing: 


independent  group  residences: 
manufactured  homes:  single  room 
occupancy:  and  congregate  housing. 
(The  requirements  that  are  unique  to 
shared  housing,  another  special  housing 
type,  are  set  out  in  Subpart  K  of  this 
part.) 

(b)  Except  as  modiHed  by  this  Subpart 
J.  all  of  the  requirements  in  the  other 
subparts  of  (his  pan  apply  to  these 
special  housing  types. 


§  8fl7.453    Cooperative  or  mutual  houstng: 
Oefmitton. 

"Cooperative  or  mutual  housing" 
means  a  type  of  housing  authorized  by 
State  law  that  is  owned  by  a  corporation 
where  ownership  of  a  share  in  the 
corporation  entitles  the  owner  to 
exclusive  occupancy  of  a  unit,  and 
participation  in  the  operation  of  the 
project 

§  867.455    Cooperative  or  mutual  t>ouslng: 
Umttation  on  the  use  of  housing)  voucher 
aulhonty. 

.A  PHA  may  usm  its  housing  voucher 
authonty  to  provide  assistance  with 
respect  to  cooperative  or  mutual 
housing,  if  the  following  circiun stances 
exist: 

(a)  The  cooperative  or  mutual  housing 
occupancy  agreement  requires  that  the 
housing  units  be  owned-occupied,  unless 
authorization  is  obtained  from  the  board 
to  sublet  a  unit: 

(b)  The  cooperative  or  mutual  housing 
occupancy  agreement  provides  that  any 
sale  of  the  occupant's  interest  in  the  unit 
(such  as  a  sale  of  a  certificate  in  the 
corporation)  is  controlled  by  a  formula 
set  out  in  the  corporation's  by-laws  or 
occupancy  agreement.  The  formula  must 
be  adopted  by  the  corporations  board 
of  directors  and  must  be  designed  to 
ensure  continued  affordability  of  the 
cooperative  or  mutual  housing  to  lower 
income  families  fas  defined  by  HUD  in 
Part  813  of  this  chapter)  for  a  period  that 
extends  at  least  fifteen  years;  and 

(cj  The  PHA  determines  that 
providing  assistance  under  this  part  will 
help  in  maintaining  the  affordability  of 
this  housing  to  lower  income  families. 

§  887.461    In^topendent  group  resldenc«a 
(IRG):  Oeflmuons. 

The  following  additional  definitions 
apply  to  independent  group  residences: 

Independent  group  residence  (IGH).  A 
dwelling  unit  for  the  exclusive 
residential  use  of  two  to  twelve  elderly, 
handicapped,  or  disabled  individuals 
(excluding  any  live-in  resident),  who  are 
not  capable  of  living  completely 
independently  and  who  require  a 
planned  program  of  continual  supportive 
services.  Residents  of  an  IGR  receiving 
Section  8  assistance  must  not  require 
continual  medical  or  nursing  care,  must 


be  ambulatory  or  not  continuously 
confined  (o  a  bed.  and  must  be  capable 
of  taking  appropriate  actions  for  their 
o%vn  safety  in  a  emergency. 

Resident  assistant.  A  person  who 
lives  in  an  independent  group  residence 
and  provides  on  a  daily  basis  some  or 
all  of  the  necessary  support  services  to 
elderly,  handicapped,  or  disabled 
individuals  receiving  Section  8  housing 
assistance  and  who  is  essential  to  these 
individuals"  care  or  well  being.  A 
resident  assistant  may  not  be  related  by 
blood,  marriage,  or  operation  of  law  to 
any  of  the  individuals  receiving  section 
8  housing  assistance,  and  may  not 
contribute  any  portion  of  his  or  her 
income  or  resources  toward  the 
expenses  of  these  individuals. 

Service  agency.  A  public  or  private 
nonprofit  organization  that  is  recognized 
by  the  State  as  qualified  to  determine 
the  supportive  service  needs  of 
"^^^^ndivi duals  who  will  reside  in 
^^^^In dependent  Croup  Residences.  The 
"'^  ^   service  agency  may  perform  outreach  to 
potential  residents  of  Independent 
Croup  Residences  and  assist  these 
individuals  in  applying  for  housing 
assistance,  provide  all  or  a  portion  of 
the  supportive  services  and  may  identify 
and  coordinate  appropriate  local,  public 
or  private  resources  to  furnish  these 
services.  The  service  agency  may  own 
or  sublease  an  independent  group 
residence. 

Sendee  agreement.  A  written 
agreement,  approved  by  the  State. 
between  the  owner  (including  an  entity 
with  the  right  to  sublease)  of  an 
independent  group  residence  and  the 
service  agency  or  other  entities 
providing  the  supportive  services  to  the 
occupants  of  independent  group 
residences.  The  agreement  specifies  the 
types  and  frequency  of  the  supportive 
sen-'ices  to  be  furnished. 


S  887.463    Independent  group  rtftldefwea: 
Setectton  preferences. 

In  addition  to  the  preferences 
provided  in  §  887.155.  a  PIHA  may 
establish  a  preference  for  selecting  an 
eligible  applicant  who  has  indicated  a 
desire  to  reside  in  an  independent  group 
residence. 

§  887  46S     Independent  group  residences 
Additional  tease  requiremenis. 

Leases  for  independent  group 
residences  must  incorporate  by 
reference  the  supportive  services  to  be 
provided  In  accordance  with  the  written 
service  agreement  between  the  owner 
and  the  service  agency  or  other  entities 
providing  the  necessary  supportive 
services.  When  the  owner  provides  the 
necessary  supportive  service,  there  is  no 
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service  agreement  and  the  provision  of 
these  services  must  be  contained  in  the 
lease.  The  service  agreement  or 
analogous  lease  provisions  must  be 
approved  in  wnling  by  the  State  before 
the  PHA  executes  the  housing  voucher 
ronlract 

§  867.467     Independent  group  residences: 
Housing  quality  standards. 

The  housing  quality  standards  in 
§  887.251(a)  apply  to  ICRs.  except  that 
the  standards  in  this  section  apply  in 
place  of  §§  887.251  (a),  (b).  (c),  (f).  and 

(a)  Sanitary  facilities.  The  dwelling 
unit  must  contain  and  have  ready  access 
to  a  flush  toilet  that  can  be  used  in 
privacy,  a  fixed  basin  with  hot  and  cold 
running  water,  and  a  shower  or  tub 
equipped  with  hoi  and  cold  running 
water  all  in  proper  operating  condition 
and  adequate  for  personal  cleanliness 
and  the  disposal  of  human  waste.  These 
facilities  must  utilize  an  approvable 
public  or  private  disposal  system,  and 
must  be  sufHcient  in  number  so  that 
they  need  not  be  shared  by  more  than 
foui  occupants.  Those  units 
accommodating  physically  handicapped 
occupants  with  wheelchairs  or  other 
special  equipment  must  provide  access 
to  all  sanitary  facilities,  and  must 
provide,  as  appropriate  to  the  needs  of 
(he  occupants,  basins  and  toilets,  of  the 
appropriate  heights:  grab  bars  to  toilets 
and  to  showers  and/or  bathtubs:  shower 
seats:  and  adequate  space  for 
movement. 

(h)  The  kitchen  facilities  of  the  unit 
must  contain  adequate  space  to  store, 
prepare,  and  ser\'e  foods  in  a  sanitary 
manner.  A  cooking  stove  or  range,  a 
refrigerator  of  appropriate  size  and  in 
suHlcJent  quantity  for  the  number  of 
occupants,  and  a  kitchen  sink  with  hot 
and  cold  running  water  must  be  present 
in  proper  operatmg  condition.  The  sink 
must  drain  into  an  approvable  private  or 
public  system.  There  mtist  be  adequate 
facilities  and  services  for  the  sanitary 
disposal  of  fond  waste  and  refuse, 
including  facilities  for  temporary  storage 
where  necessary  (e.g..  garbage  cans). 

(c)  Space  and  security.  The  dwelling 
unit  must  provide  the  family  adequate 
space  and  security.  A  living  room, 
kitchen,  dining  area,  bathroom,  and 
other  appropriate  social,  recreational  or 
community  space  must  be  within  the 
unit,  and  the  unit  must  contain  at  least 
one  bedroom  of  appropriate  size  for 
each  two  persons.  Exterior  doors  and 
windows  accessible  from  outside  each 
unit  must  be  lockable.  An  emergency 
TMt  plan  must  be  developed  and 
occupants  must  be  appnsed  of  the 
details  of  the  plan.  All  emergency  and 
safety  featui^s  and  procedures  must 


meet  applicable  State  and  local 
standards. 

(d)  Structure  and  material  The  unit 
must  be  structurally  sound  to  avoid  any 
threat  to  the  health  and  safety  of  the 
occupants  and  to  protect  the  occupants 
from  the  environment.  Ceilings,  walls, 
and  floors  must  not  have  any  serious 
defects  such  as  severe  bulging  or 
leaning,  large  holes,  loose  surface 
materials,  severe  buckling  or  noticeable 
movement  under  walking  stress,  missing 
parts  or  other  significant  damage.  The 
roof  structure  must  be  firm  and  the  roof 
must  be  weathertighl.  The  exterior  or 
wall  structure  and  exterior  wall  surface 
may  not  have  any  serious  defects  such 
as  serious  leaning,  buckling,  sagging, 
cracks  or  holes,  loose  siding,  or  other 
serious  damage.  The  condition  and 
equipment  of  interior  and  exterior 
stairways,  halls,  porches,  walkways. 
etc.,  must  not  present  a  danger  of 
tripping  or  falling.  Elevators  must  be 
maintained  in  safe  and  operating 
condition.  Units  accommodating 
physically  handicapped  occupants  with 
wheelchairs  and  other  special 
equipment  may  not  contain  architectural 
barriers  that  impede  access  or  use.  and 
handrails  and  ramps  must  be  provided 
as  appropriate. 

(e)  Site  and  neighborhood  must  be 
.reasonably  free  from  disturbing  noises 

and  reverberations  and  other  hazards  to 
the  health,  safety,  and  general  welfare 
of  the  occupants,  and  must  not  be 
subjGCl  to  serious  adverse 
environmental  conditions,  natural  or 
manmade,  such  as  dangerous  walks, 
steps,  instability,  flooding,  poor 
drainage,  septic  tank  back-ups.  sewage 
hazards  or  mudslides:  abnormal  air 
pollution,  smoke  or  dust;  excessive 
noise,  vibrations  or  vehicular  traffic; 
excessive  accumulations  of  trash: 
vermin  or  rodent  infestation:  or  fire 
hazards.  The  unit  must  be  located  in  a 
residential  setting  and  t>e  similar  in  size 
and  appearance  to  housing  generally 
found  in  the  neighborhood,  and  be 
within  walking  distance  or  accessible 
via  public  and  available  private 
transportation  to  medical  and  other 
appropriate  commercial  and  community 
service  facilities. 

(f)  Supportive  Ser\'ices.  (1)  A  planned 
program  of  adequate  supportive  service 
appropriate  to  the  needs  of  the 
occupants  must  be  provided  on  a 
continual  basis  by  a  qualified  resident 
assistant(s]  residing  in  the  unit,  or  other 
qualified  personts)  not  residing  in  the 
unit,  who  will  provide  these  services  on 
a  continual,  planned  basis.  Supportive 
services  that  are  provided  within  the 
unit  may  include  the  following  types  of 
services:  counseling;  social  services  that 
promote  physical  activity,  inteiiectual 


stimulation,  or  social  motivation; 
training  or  assistance  with  activities  of 
daily  living,  including  housekeeping, 
dressing,  personal  hygiene,  or  grooming: 
provision  of  basic  first  aid  skills  in  t:asc 
of  emergencies:  supervision  of  self- 
administraUon  of  medications,  diet,  and 
nutrition:  and  assurance  that  occupants 
obtain  incidental  medical  care,  as 
needed,  by  facitiliating  the  making  of 
appointments  at.  and  transportation  to. 
medical  facilities.  Supportive  services 
provided  within  the  unit  may  not  inclutl- 
the  provision  of  continual  nursing, 
medical,  or  psychiatric  care. 

(2)  The  provision  for  and  quality  of 
the  planned  program  of  supportive 
services.  Including  the  minimal 
qualifications,  quantity,  and  working 
hours  of  the  resident  assistanlls)  living 
in  the  unit  or  other  qualified  per5on(sl 
providing  supportive  services  must  be 
determined  initially  by  the  service 
agency  in  accordance  with  the 
standards  established  by  the  Slate. 
Compliance  with  these  standards  by  th< 
service  agency  must  be  monitored 
regularly  throughout  the  term  of  the 
housing  voucher  contract  by  the  PHA 
and  the  State  (e.g.,  Department  of 
Human  Resourceb.  Mental  Health, 
Mental  Retardation.  Social  Services),  or 
a  local  authority  (other  than  the  service 
agency  providing  services)  designated 
by  the  State  to  establish,  maintain,  and 
enforce  these  standards. 

(3)  A  written  service  agreement, 
approved  by  the  Slate  and  in  effef:t 
between  the  owTier  and  the  service 
agency  or  the  entities  that  provide  the 
necessary  supportive  service,  must  be 
submitted  to  the  PHA  with  the  request 
for  lease  approval.  The  lease  between 
the  eligible  individual  and  the  owner 
must  set  forth  the  owner's  obhgation  for 
and  means  of  providing  these  services- 
If  the  owner  provides  the  supportive 
services,  a  service  agreement  is  not 
required  and  the  provision  of  these 
services  must  be  incorporated  into  the 
lease  and  must  be  approved  bv  the 
State.  (See  §  887-465.)  ^ 

(g)  State  approval  Independent  group 
residences  must  be  licensed,  cerlified,  or 
otherwise  approved  in  writing  by  the 
Slate  (e.g..  Department  of  Human 
Resources,  Mental  Health,  Reti.rdation, 
Social  Services,  etc.)  before  the 
execution  of  the  initial  housing  voucher 
contract.  This  approval  must  be 
reexamined  periodically  based  on  a 
schedule  established  by  the  Slate.  To 
assure  that  facilities  and  the  supportivf 
services  are  appropriate  to  the  needs  of 
the  occupants,  the  State  also  approve 
the  written  service  agreement  (or  lease, 
if  the  provider  of  services  is  the  lessor] 
for  each  independent  group  residence. 
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§  S87  469    Independent  group  resMences: 
Payment  standard. 

The  payment  standard  for  a 
partinpant  in  an  !CR  is  determintd  by 
dividing  the  dollar  amount  of  the 
payment  standard  for  the  entire 
resideii[:e  (for  example,  the  4-bedrooni 
payment  standard  for  a  4-bedrooiii 
residence)  by  the  total  number  of 
potential  occupants  (assisted  or 
unassisted),  excluding  a  resident 
assistant  (if  any)  occupv  ing  nn  mnrp 
than  one  bedroom. 

§  887.471  Manufactured  homes:  Definition. 
A  "manufactured  home"  is  a  structure, 
with  or  without  a  permanent  foundation, 
that  is  built  on  a  permanent  chassis,  is 
designed  for  use  as  a  principal  place  of 
residence,  and  meets  the  housing  quality 
standards  in  §  887,473. 

^  887.473    Manufactured  twmea:  Housing 
quality  standanSs. 

i a)  Performance requiremenc  fn 
iddition  to  mepting  the  housing  quahty 
standards  in  §  887,251.  a  manufactured 
hume  unit  must; 

(1)  Be  equipped  with  at  least  one 
smoke  detector  in  working  condition: 
nnd 

I2J  Must  be  placed  on  the  site  in  a 
^tahjp  manner  and  be  free  from  hazards 
sMch  as  shdmg  or  wind  damage. 

ih)  Acct^ptahility  criteha.  A 
manufactun»d  home  must  be  securely 
.mchnred  by  a  tie-down  device  that 
distributes  and  transforms  the  loads 
imposed  by  the  unit  to  appropriate 
kirniind  anchors  to  resist  wind 
■  ■■. iTiurnicc  am!  <thiiing 

S  887.48 1     Su>9le  room  occupancy  (SRO): 
Deflnitton. 

Single  room  occupancy  housing" 
means  a  unit  that  contains  no  sanitary 
facilities  or  food  prepardiion  facilities, 
or  contains  one  but  not  both  types  of 
facilities  las  (hose  facilities  are  defined 
in  887.251  (a)  and  (b).  that  is  suitable  for 
occupancy  by  an  eligible  individual 
capable  of  independent  living 

§  887.483    Single  room  occupancy: 
Additional  eltgibility  crrterla. 

Elderly,  hdniiu.^pped.  and  disabled 
persons  may  use  SRO  housing  only  if 
the  foliowinp  conditions  exist: 

(a]  The  property  is  located  in  an  area 
in  which  there  is  significant  demand  for 
SRO  units,  as  determined  by  the  HUD 
F.eld  Office: 

(b]  The  PHA  and  the  unit  of  general 
local  govemmeni  in  which  the  property 
IS  located  approve  the  use  of  SRO  unit's 
for  this  purpose;  and 

(c]  The  unit  of  general  local 
govemmeni  and  the  local  PHA  certify  to 
HUD  that  the  property  meets  apphcable 


local  health  and  safety  standards  for 

SROhousinK 

§  887  485     Singte  room  occupancy: 
Housing  quatity  standards. 

The  hnusing  quality  standards  in 
§  887  251  apply  to  SROs.  except  887.251 
(a),  (b).  and  Ic).  In  addition,  the 
following  performance  requirements 
apply: 

(a)  Each  SRO  unit  may  be  occupied  by 
no  more  than  one  person. 

(b)  Exterior  doors  and  windows 
ciccessible  from  outside  the  SRO  unit 
must  be  lockable. 

(c)  Sanitary  facilities,  space  and 
security  characteristics  must  meet  local 
code  standards  for  single  room 
occupancy  housing.  In  the  absence  of 
applicable  local  code  standards,  the 
requirements  for  habitable  rooms  used 
for  living  and  sleeping  purposes 
contained  in  the  American  Public  Health 
Association's  Recommended  Housing 
Maintenance  and  Occupancy  Ordinance 
shall  be  used 

$  887.4«7    Single  room  occupancy: 
Payment  standard. 

fa)  The  payment  standard  amount  for 
SRO  units  IS  equal  to  75  percent  of  the 
Section  8  Existing  Housing  O-lwdroom 
fair  market  rent.  or.  if  HUD  has 
approved  the  use  of  community-wide 
exception  rents  for  0-bedroom  units 
under  {  882 106|a)(3)  of  this  chapter,  the 
payment  standard  amount  fr  r  SRO  units 
is  equal  to  75  percent  of  the  HUD- 
approved  community-wide  exception 
rent.  (Community- wide  exception  rents 
are  maximum  gross  rents  approved  by 
HUD  for  the  Certificate  Program  under 
5  882.106(a)(3)  of  this  chapter  for  a 
designated  municipahty.  county,  or 
similar  locality,  which  apply  to  the 
whole  PHA  jurisdiction  ) 

(b)  HUD  may  approve  a  higher  SRO 
payment  standard  amount,  not  to 
exceed  100  percent  of  the  Section  8 
Existing  Housing  fair  market  rent  or 
HUD-approved  community-wide 
exception  rent  referred  to  in  paragraph 
(a)  of  this  section,  if  the  PHA  can  justify 
a  change  based  on  data  reflecting  (he 
SRO  rent  levels  that  exist  within  the 
entire  market  area, 

§  887  4S9    Congregate  housing:  Definition. 

Congregate  housing'  means  housing 
for  elderly,  handicapped,  or  disabled 
participants,  that  meets  the  housing 
quality  standards  for  congregate  housing 
specified  in  $  887  489. 

;  887.491    Congregate  fKXAlng:  Houaing 
quality  standards. 

The  housing  quality  standards  in 
§  867.251  apply  to  congregate  housmg, 
except  that  §  887.251(bl.  food 
preparalum  and  refuse  disposal,  and  the 


requirement  m  9  887.251(c|  for  adequate 
space  for  kitchen  area,  do  not  apply,  in 
addition,  the  following  standards  apply: 

(al  The  unit  must  contam  a 
i^fngeralor  of  appropnate  size:  and 

(b|  The  samlary  facilities  descnbed  m 
S  687  251  (a)  of  this  section  must  be 
contained  within  the  unit. 

(c)  The  central  dimng  facility  and 
central  kitchen  must  be  located  within 
the  building  or  housing  complex  and  be 
accessible  to  the  occupants  of  the 
congregate  units,  and  must  contain 
suitable  space  and  equipment  to  store, 
prepare,  and  serve  food  in  a  sanitary 
manner  by  a  food  service  or  persons 
other  than  the  occupants.  The  facilities 
must  be  for  the  primary  use  of  occupants 
of  the  congregate  units  and  be  su^icient 
in  size  to  accommodate  the  occupants. 
There  must  be  adequate  facilities  and 
services  for  the  sanitary  disposal  of  food 
waste  and  refuse,  including  facilities  for 
temporary  storage  where  necessary 
(e.g..  garlwgf  cms) 

$  887.493    Congregate  twustng:  Paynwnt 


The  payment  standard  amount  for 
congregate  housing  units  is  equal  to  the 
Section  8  Existing  Housing  0-bedroom 
fair  market  rent,  or,  if  HUD  has 
approved  the  use  of  community-wide 
exception  rents  for  0-bedroom  units 
under  §  B82.108(a)(3)  of  this  chapter  and 
the  exception  rent  applies  throughout 
the  PHA's  jurisdiction,  the  payment 
standard  amount  for  congregate  housing 
units  is  equal  to  the  HUU-approved 
romniiinity-wide  exception  rent. 

Subpart  K— Shared  Housing 

S  887  SOI     Appllcablttty.  scope,  and 
purpose. 

In  shiired  housing,  an  assisted  family 
sharffs  a  hiuising  unit  (such  as  a  house 
or  an  apdrlmenij  with  the  other  resident 
or  residents  of  the  unit.  The 
authonzatton  for  use  of  shared  housing 
in  the  Housing  Voucher  Program  is 
designed  to  provide  additional  choices 
in  hving  arrangements  for  assisted 
families.  The  PHA  has  discretion  to 
determine  whether  to  include  shared 
housing  in  its  Housing  Voucher  Program 
and  to  design  the  shared  housing 
component  to  meet  loc^l  needs  and 
circumstances 

S  887.503     Definitions. 

For  purposes  of  shared  housing,  the 
following  definitions  apply: 

Common  space.  Space  available  for 
use  by  the  assisted  family! les)  and  other 
occupants  of  the  unit. 

Individual  lease  shorRd  housing.  The 
type  of  shared  housing  in  which  the 
PHA  enters  into  a  separate  housing 
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voucher  contract  for  each  assisted 
family  residing  in  a  shared  housing  unit. 

Private  space.  The  portion  of  the 
dwelling  unit  that  is  for  the  exclusive 
use  of  an  assisted  family. 

Shared  housing.  A  housing  unit 
occupied  by  two  or  more  families. 
consisting  of  common  space  for  shared 
use  by  the  occupants  of  the  units  and 
[except  in  the  case  of  a  shared  one- 
bedroom  unit)  separate  pKvate  space  for 
each  assisted  family. 

f  B87  505    Types  ot  shared  tiousing  and 
applicable  requirements. 

|d|  Shared  housing  types.  Individual 
lease  shared  housing  is  the  only  type  of 
shared  housing  authorized  under  this 
Subpart  K.  Related  lease  shared  housing 
(see  Part  882,  Subpart  C  of  this  chapter) 
is  not  authorized  under  this  Subpart  K. 

(b)  Applicable  requirements.  Except 
as  modified  by  this  Subpart  K.  all  of  the 
requirements  in  the  other  subparts  of 
this  part  apply  to  shared  housing. 

:  887  M7     PHA  administration  ot  shared 
housing. 

(,))  PHA  f/prtion.  A  PH.A  is  not 
required  to  permit  use  of  shared  housing 
m  its  Housing  Voucher  Program.  At  any 
time,  a  PHA  may  change  a  decision  to 
include  shared  housing  in  its  program. 
The  PHA.  however,  must  continue  to 
administer,  in  accordance  with 
applicable  requirements,  any  shared 
housing  housing  voucher  contracts  that 
it  has  e.xecuted. 

(b)  Administrative/equal  opportunity 
housing  plan.  (1)  If  the  PHA  decides  to 
permit  shared  housing  in  its  program,  or 
to  change  or  discontinue  shared  housing, 
it  must  submit  an  amendment  to  its 
administrative/equal  opportunity 
housing  plan  for  HUD  approval. 

(2)  The  administrative/equal 
opportunity  housing  plan  must  state  the 
PHA's  policies  for  operating  shared 
housing.  The  plan  may  not  set  aside 
housing  vouchers  for.  or  otherwise 
restrict  the  use  of  housing  vouchers  lo, 
shared  housing 

§  887.509    Housing  quality  standards  tor 
shared  tiousJng. 

(a)  Applicability  of  housing  quality 
standards  to  entire  unit.  The  entire  unit 
must  comply  with  the  performance 
requirements  and  acceptability  criteria. 
us  provided  in  §§  887.251  (a)  and  (b)  and 
in  §§887.251  (d)  through  (k). 

(b)  Facilities  available  for  family.  The 
facilities  available  for  the  use  of  each 
assisted  family  in  shared  housing  under 
the  family's  lease  must  include  (whether 
in  the  family's  private  space  or  in  the 
tommon  space]  a  living  room,  sanilan, 
fat.ililies  in  accordance  with 

§  887.251(a),  and  food  preparation  and 


refuse  disposal  facilities  in  accordance 
with  5  887.251(b). 

(c)  Space  and  security — (l) 
Inapplicability  of§  B8?.251(c}.  Section 
887  251(c)  does  not  apply  to  shared 
housing. 

(2)  Performance  requirement.  The 
entire  unit  must  provide  adequate  space 
and  security  for  all  its  occupants 
(whether  assisted  or  unassisted).  The 
total  number  of  occupants  in  the  unit 
may  not  exceed  12  persons.  Each  unit 
must  contain  private  space  containing  at 
least  one  bedroom  for  each  assisted 
family,  plus  common  space  for  shared 
use  by  the  occupants  of  the  unit.  The 
private  space  for  each  assisted  family 
must  contain  at  least  one  bedroom  for 
each  two  persons  m  the  family.  (The  two 
preceding  sentences  do  not  apply  to  the 
case  of  two  individuals  sharing  a  one- 
bedroom  unit  However,  in  that 
situation,  no  other  persons  may  occupy 
the  unit.)  Common  space  must  be 
appropriate  for  shared  use  by  the 
occupants.  If  any  members  of  the  family 
are  physically  handicapped  (at  the  time 
of  lease  approval),  the  unit's  common 
space  and  the  family's  private  space 
must  be  accessible  and  usable  by  them. 

(3)  Acceptability  criteria.  The  unit 
must  contain  a  living  room,  a  kitchen, 
bathroom(8).  and  bedroom(8).  Persons  of 
opposite  sex.  other  than  husband  and 
wife  or  very  young  children,  may  not  be 
required  to  occupy  the  same  bedroom- 
Exterior  dooi^  and  windows  accessible 
from  outside  the  unit  must  be  lockabtc 

§  887.51 1     Occupancy  of  a  shared  housing 

unit 

(a)  Who  may  share  a  unit.  (1)  Personb 
who  are  not  assisted  under  (he  Housing 
Voucher  Program  may  reside  in  a  shared 
housing  unit. 

(2)  Except  for  a  one-bedroom  unit,  an 
owner  of  a  shared  housing  unit  may 
reside  in  the  unit,  and  a  resident  owner 
may  enter  into  a  housing  voucher 
contract  with  the  PHA.  Housing 
assistance,  however,  may  nol  be 
provided  on  behalf  of  owner  who  is  nol 
an  owner-shareholder  in  mutual  or 
cooperative  housing.  An  assisted  person 
may  nol  be  related  lo  a  resident  owner. 

(3)  One  or  more  assisted  families  may 
reside  in  a  shared  housing  unit.  A  PHA 
may  not  e.xecule  a  housing  voucher 
contract  for  individual  lease  shared 
housing  and  a  housing  assistance 
payments  contract  for  related  lease 
shared  housing  under  the  CerlijjK:ale 
Program  for  the  same  unit. 

(b)  Size  of  unit  and  family  space.  The 
number  of  bf'drooms  in  the  private 
space  of  an  assisted  family  initially 
must  be  the  same  as  the  number  staled 
on  the  family's  housing  voucher,  except 
in  the  case  of  two  individuals  sharing  a 


one  bedroom  unit.  The  PHA  may  not 
approve  a  lease  or  execute  a  housing 
voucher  contract  for  shared  housing 
unless  the  unit,  including  the  portion  of 
the  unit  available  for  use  by  the  assisted 
family  under  its  lease,  meets  the  housing 
quality  standards  under  §  887.509. 

5  887.513     Determining  amount  of  housing 
assistance. 

For  purposes  of  computing  the 
minimum  rent  under  §  887.353.  the  PHA 
must  prorate  the  rent  to  owner 
attributable  to  the  family  on  the  basts  of 
a  ratio  that  is  equal  to  the  number  of 
bedrooms  indicated  on  the  housing 
voucher  divided  by  the  number  of 
bedrooms  in  the  unit. 

g  887.515     Payment  standara  for  shared 
housing. 

The  payment  standard  for  a  family  m 
a  shared  housing  unit  is  determined  by 
multiplying  the  dollar  amount  of  the 
payment  standard  for  the  entire  unil  (for 
example,  the  4-bedroom  payment 
standard  for  a  4-bedroom  unit)  by  a 
ratio  that  is  equal  to  the  number  of 
bedrooms  indicated  on  the  family's 
housing  voucher  divided  by  the  number 
of  bedrooms  in  the  unit 

Subpart  L— Mobility  and  Portability 

§887.551    Overview. 

PHAs  are  encouraged  to  provide 
families  with  the  broadest  geographical 
choice  of  units,  both  within  and  outside 
the  PHA's  jurisdiction.  This  subpart  sets 
out  policies  for  providing  greater  choice 
to  housing  voucher  holders  and 
participants  who  desire  to  move  outside 
the  PHAs  jurisdiction. 

§  887.553    Definitions. 

For  purposes  of  this  subpart  L  the 
following  definitions  apply: 

Initial  PHA.  A  PHA  administering  a 
Housing  Voucher  Program  with  a 
housing  vouchee  holder  or  participant 
who  desires  to  or  has  moved  to  another 
PHA's  jurisdiction. 

Receiving  PHA.  A  PHA  administering 
a  Housing  Voucher  or  Certificate 
Program  that  accepts  a  housing  voucher 
holder  or  housing  voucher  participant 
from  another  PHA's  junsdiciion  under 
the  portability  procedures  in  this 
subpart  L. 

^  687  555    MoUHty:  Encouraging  continued 
participation  through  votuntary 

arrangements  among  PHAs  when  a  family 
wants  to  move  outside  the  PHA  s 
jurisdiction. 

A  PH.A,  should  foster  a  lAide  choice  of 
housing  opportunities  fur  families 
through  interjurisdictional  mobility  by: 

(a)  Developing  administrative 
arrangements  with  other  PHAs  lo  ptrmit 
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housing  vouuher  and  certificate  holders 
to  seek  housing  in  the  broadest  po&sible 
area:  and 

(b)  Cooperating,  to  the  extent 
practicable,  with  other  PHAs  by  issuing 
a  housing  voucher  or  certificate  to  a 
family,  already  receiving  the  benefit  of 
housing  voucher  or  certificate 
assistance,  that  wants  to  move  from  the 
jurisdiction  of  one  PHA  to  another 

§  987,557    PortabilHy:  Encouraging 
conttnu«d  parttcrpation  wh«n  ■  family 
wants  to  move  outside  the  PHAs 
luiiscttction  and  there  »s  no  vokmtary 
arrangement. 

If  a  family  that  is  a  housing  voucher 
holder  or  a  family  thai  is  a  participant  in 
the  Housing  Voucher  Program  desires  to 
move  with  continued  assistance  outside 
the  PHA's  jurisdiction,  but  cannot  be 
given  the  opportunity  for  continued 
housing  voucher  or  certificate  assistance 
under  one  of  the  volunta-^  mobility 
programs  described  in  S  887.555.  then 
:ne  PHA  that  has  jurisdiction  in  the 
location  to  which  the  family  wishes  to 
move  must,  if  it  is  administering  a 
Housing  Voucher  Program,  accept  the 
family  and  provide  services  to  the 
family  as  if  the  family  was  part  of  its 
Housing  Voucher  Program.  The  PHA.  if 
It  is  not  admmistering  a  Housing 
Voucher  Program,  is  encouraged  to 
administer  the  housing  voucher 
dssistance  on  behalf  of  the  family  or  to 
issue  the  family  one  of  its  available 
section  8  certificates. 

§  887.559    Portabmty:  Famity  ellgibJDty. 

A  fdmily  is  eligible  for  portdbility  if  it 
lives  m  the  initial  PHA  s  jjnsdiction  and 
is  a  housing  voucher  holder,  or  if  the 
family  is  a  participant  in  the  initial 
PHA's  Housing  Voucher  Program 

§  887.561     Portability:  Determination  to 
deny  or  terminate  assistance. 

Eirhpr  the  initial  PHA  or  the  receiving 
PHA  mdy  make  a  determination  to  deny 
or  terminate  assistance  to  the  family  in 
accordance  with  5  887  403 

§887.563    Portability:  ResponsftMltttes  of 
the  Initial  PHA. 

|a|  The  initial  PH.A,  must  m^mrtUf'  its 
Housing  Voucher  Program  in  a  m;mner 
that  will  ensure  that  it  has  the  finducial 
ability  to  provide  continued  housing 
voucher  assistance  in  accordance  with 
these  portability  procedures. 

(hi  The  mitidl  PHA  may  deny  the 
request  to  move  if  the  number  of 
families  moving  under  these  portabihty 
procedures  would  be  more  than  15 
percent  of  units  under  lease  in  the  ;nitial 
PH.As  Housmg  Voucher  Program. 

(cj  If  a  family  that  is  eligible  for 
portability  notifies  the  imtial  PHA  that  it 
wants  to  rruive  under  these  procedures 


and  informs  the  PHA  cunceming  the 
area  to  which  the  family  wants  to  move. 
the  mitial  PHA  must  determme  whether 
the  PHA  m  the  new  area  admmislers  a 
Housing  Voucher  Program  and  if  it  does 
not,  but  operates  a  Certificate  I*rogp^m. 
whether  the  receiving  PhtA  is  wilbng  to 
accept  the  family  under  {  887  557. 

(d)  If  the  family  is  going  to  move 
under  the  portability  provisions  of  this 
section,  the  initial  PHA  must  notify  the 
receiving  PHA  to  expect  the  family.  The 
initial  PHA  must  verify  to  the  receiving 
PHA  that  the  family  met  the  income- 
eligibility  requu-emenl  for  admission  to 
the  program  and  that  the  initial  PHA 
issued  the  family  a  housing  voucher 
consistent  with  I  887.155.  and  must  state 
the  dale  (which  is  governed  by 

§  887.165)  by  which  the  family  must 
submit  a  request  for  lease  approval  in 
the  junsdirtion  of  the  receiving  PHA. 

(e)  When  the  family  moves  out  of  the 
initial  PHA's  jurisdiction,  the  initial 
PHA  retains  funding  for  the  housing 
voucher  under  its  ACC. 

(f)  The  initial  PHA  must  reimburse  the 
receiving  PHA  for  the  full  amount  of  the 
housing  assistance  payments  made  by 
the  receiving  PHA  on  behalf  of  the 
family.  The  amount  of  housing 
assistance  is  based  on  the  payment 
standard  in  effect  at  the  receiving  PHA- 
If  the  receiving  PHA  elects  to  provide 
assistance  to  the  family  utilizing  funding 
under  the  ACC  for  its  own  Housing 
Voucher  or  Ceriificate  Program,  the 
initial  PHA  is  not  required  to  reimburse 
the  receiving  PHA. 

(g)  The  initial  PHA  must  reimburse  the 
receiving  PHA  80  percent  of  the  initial 
PHAs  on-going  administrative  fee  for 
each  unit  month  ihat  the  family  under  a 
housing  voucher  contract  is  in  the 
receiving  PHA's  jurisdiction. 

{hi  The  initial  PHA  may  receive  the 
preliminary  fee  for  any  new  unit  (limited 
by  cost-juslified  expenses  submitted  up 
to  the  maximum  amount  allowed  for  this 
purpas».').  if  the  portable  housing 
voucher  quahfied  for  the  preliminary 
fee.  The  initial  PHA  may  receive  a  hard- 
to-house  fee.  if  the  family  housed  with 
the  portable  housing  voucher  qualifies 
for  the  hard-to-house  fee. 

(i)  If  the  portability  family  leaves  the 
Housing  Voucher  Program,  or  if  the 
receiving  PHA  elects  to  provide 
assistance  to  the  family  utilizing  funding 
under  the  ACC  for  its  own  Housing 
Voucher  or  Certificate  Program,  the 
mitin!  PHA  t«  free  to  use  the  funding. 
previously  needed  to  support  payment 
uf  subsidy  for  the  portable  housing 
voucher,  for  other  families. 


^  087  565    PortabHtty:  ResponslbHities  ot 
the  receiving  PHA. 

|a|  A  receiving  PHA  th.it  administers 
a  HoQsing  Voucher  F^ogram  must  issue 
a  housing  voucher  to  a  family  moving 
from  the  Housing  Voucher  Program  of 
another  PHA.  A  receiving  PHA  that 
administers  a  Housing  Voucher  Program 
may  not  limit  the  number  of  housing 
vouchers  issued  to  such  families.  The 
receiving  PHA  may  either  bill  the  initial 
PHA  for  the  housing  assistance 
payments  on  behalf  of  the  family  or  may 
provide  assistance  to  the  family  utilizing 
funding  under  the  ACC  for  its  own 
ffousing  Voucher  or  Certificate  Program. 

(b)  A  receiving  PHA  that  does  not 
administer  a  Housing  Voucher  Program, 
but  does  administer  a  Certificate 
Program  may: 

(IJ  Refer  the  initial  PHA  to  a 
Statewide  or  other  multijurisdictional 
PHA  that  administers  a  Housing 
Voucher  Program  in  its  junsdiction; 

(2)  Administer  the  housing  voucher 
assistance  on  behalf  of  the  family  and 
bill  the  initial  PHA  for  amounts 
authorized  in  these  procedures;  or 

(3]  Issue  a  certificate  to  the  family, 
utihzing  funding  under  the  ACC  for  its 
own  Certificate  Program. 

(c)  The  receiving  PHA  must  recertify 
the  family's  income  initially  and  at  least 
annually  thereafter  for  purposes  of 
determining  the  housing  assistance 
payments.  The  receiving  PHA  may  not 
deny  the  family  a  housing  voucher  on 
the  ground  that  the  family's  income 
exceeds  the  income  limits  for  housing 
voucher  eligibility  in  the  receiving 
PHA's  jurisdiction. 

(d)  The  receiving  PiiA  promptly  must 
notify  the  initial  PHA  if  a  family  fails  to 
submit  a  request  for  lease  approval  by 
the  date  specified  by  the  initial  PHA. 

(e)  The  amount  of  housing  assistance 
payments  to  be  made  on  behalf  of  Ihe 
family  must  be  determined  in 
accordance  with  5887J53.  A  PHA  thai 
does  not  administer  a  Housing  Voucher 
Program  must  adopt  a  payment  standard 
based  on  Ihe  appropriate  Fair  Market 
Rent  or  HUD-approved  community-wide 
exception  rent  in  effect  in  the  receiving 
PHA's  jurisdiction  al  the  time  it  issues 
the  family  a  housing  voucher,  must  use 
all  other  applicable  procedures  in 

)  887.353  in  determining  assistance 
payments. 

(0  The  receiving  PHA  must  perform 
all  of  the  functions  normally  associated 
with  providing  assistance  to  a  family  in 
a  Housing  Voucher  Program,  including 
lease  approval,  annual  recertificalion  uf 
income,  and  annual  inspection  of  the 
unil- 

(g)  The  receiving  PHA  may  bill  the 
initial  Pf  lA  for  an  amount  equal  to  80 
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percent  of  the  initial  PHAs  ongoing 
administrative  fee,  unless  it  elects  to 
provide  assistance  to  the  family  utilizing 
funding  under  the  ACC  for  its  own 
Housing  Voucher  or  Certificate  Program. 
The  receiving  PHA  also  may  bill  the 
initial  PHA  for  up  to  the  preliminary  fee 
fur  housing  vouchers  for  cost-juslified 
expenses. 

(h)  The  receiving  PHA  is  responsible 
for  housing  assistance  payments  it 
makes  on  behalf  of  the  family  to  the 
owner  in  its  jurisdiction.  To  accomplish 
this,  in  cases  in  which  it  does  not  elect 
to  provide  assistance  to  the  family 
utilizing  funding  under  the  ACC  for  its 
own  Housing  Voucher  or  Certificate 
Program,  the  receiving  PHA  bills  the 
initial  PI  lA  for  the  amount  of  the 
housing  assistance  payments. 

(i)  The  receiving  PHA  promptly  must 
notify  the  initial  PHA  if  the  family 
ct;dses  to  be  a  current  participant  in  the 
initial  PHA's  Housing  Voucher  Program. 

S  887.567    Portability:  Subsequent  moves. 

(ill  A  family  may  move  more  than 
once,  using  these  portability  procedurts. 
although  the  initial  PHA  may  limit 
family  moves  to  not  more  than  one  in 
any  twelve-month  period. 

(b)  When  the  family  wishes  lo  move 
from  an  area  in  which  the  receiving  PHA 
has  been  billing  the  initial  PHA.  the 
PHA  in  the  new  jurisdiction  to  which  the 
family  moves  becomes  the  receiving 
PHA.  It  then  has  all  of  the  choices  and 
obligations  of  a  receiving  PHA  as 
described  in  these  procedures.  The  first 
receiving  PHA  is  no  longer  involved, 
because  the  initial  PHA  retains  funding 
authority  for  the  housing  voucher. 

(c)  When  a  family  wishes  to  move 
from  an  area  in  which  liit  .■cc'»'"lng  PHA 
has  elected  to  provide  assistance  to  Ihe 
family  utilizing  funding  under  the  ACC 
for  its  own  Housing  Voucher  Program, 
this  receiving  PHA  becomes  the  new 
initial  PHA.  It  has  all  of  the  choices  and 
obligations  of  an  initial  PHA  as 
described  in  these  procedures.  The  PHA 
in  Ihe  new  jurisdiction  lo  which  the 
r.imily  moves  becnmes  the  receiving 

PI  lA  and  has  all  of  the  choices  and 
obligations  of  a  receiving  PHA  as 
df'scribed  in  these  procedures.  In  this 
situation,  the  initial  PHA  that  originally 
selected  the  family  is  no  hmger 
involved. 

PART  511— RENTAL  REHABILITATION 
GRANT  PROGRAM 

J.   1  he  authority  citation  for  Part  ."in 
continues  lo  read  as  follows: 

Authority:  Sec.  17  of  the  Unilnd  Stal*!K 
Housms  AU  of  ia37  (42  U.S.C.  1437u|;  sva 
7[d].  DeparlmenI  of  Housing  and  Urban 
Development  Act  [42U  S.C  353Sld)] 


3.  Section  511.1  is  revised  to  read  as 

follows: 

§511.1    ApplicaMHty  and  purpose. 

This  part  implements  the  Rental 
Rehabilitation  Program  contained  in 
section  17  of  the  United  States  Housing 
Act  of  1937.  The  Program  authorizes  the 
Secretary  of  Housing  and  Urban 
Development  to  make  rental 
rehabilitation  grants  to  help  support  the 
rehabilitation  of  privately  owned  real 
property  to  be  used  for  primarily 
residential  rental  purposes.  Grants  are 
made  on  a  formula  basis  to  cities  having 
populations  of  50,000  or  more,  urban 
counties.  States,  and  qualifying 
consortia  of  gf^ographically  proximate 
units  of  general  local  government.  States 
may  use  all  or  part  of  their  grant  to  carry 
out  their  own  rental  rehabilitation 
programs  or  to  distribute  them  to 
eligible  units  of  general  local 
government.  HUD  will  administer  a 
Slate's  grant  if  the  State  chooses  not  to 
do  so.  The  purpose  of  the  program  is  to 
help  provide  affordable,  standard 
housing  for  lower  income  famibes  and  to 
increase  the  availability  of  housing  units 
for  use  by  housing  voucher  and 
certificate  holders  under  section  8  of  the 
United  States  Housing  Act  of  1937. 
Subject  to  rules  for  the  Certificate 
Program  {24  CFR  Part  882.  Subparts  A 
and  B)  and  for  the  Housing  Voucher 
Program  (24  CFR  Part  687).  certificates 
and  housing  vouchers  must  be  used  to 
assist  eligible  families  who  are 
displaced  by  rental  rehabilitation 
activities  and.  al  the  PHA's  discretion. 
lo  assist  eligible  families  whose  rent 
would  be  greater  than  30  percent  of  their 
adjusted  income  as  a  result  of  rental 
rehabilitation  activities. 

4.  In  §  511Z  the  defined  tenns 
"voucher"  and  "voucher  payment"  are 
removed  and  a  new  defined  lerm 
"housing  vouchers"  is  added  in 
appropriate  alphabetical  order,  to  read 
as  follows: 

§5112    Definitions. 

"Housing  vouchers"  are  housing 
vouchers  issued  under  24  CFR  Part  887 

5.  In  £511.20.  paragraphs  (b)  |3).  (6J. 
(10),  and  (13)  are  revised  to  read  as 

follows: 

§  51 1.20    Program  descrlplton. 

(bj  '  '  ' 

(3)  lower  income  benefit.  A 
description  of  how  the  grantee  intends 
to  ensure  lhat  the  applicable  percentage 
of  rental  rehabllilalion  grant  amounts 
will  be  used  for  the  benefit  of  lower 
Income  families,  as  specified  in 


5  Sll.lOta).  The  description  will  indicate 
how  the  grantee  plans  to  achieve  the 
specified  level  of  lower  income  benefit. 

(6)  Selection  of  proposals.  A 
statement  of  the  procedures  and 
standards  that  will  govern  the  selection 
of  proposals  by  the  grantee  or,  in  the 
case  of  a  State  distributing  rental 
rehabilitation  grant  amounts  to  Stale 
recipients,  a  statement  of  the  States 
guidelines  for  ensuring  lhat  these 
recipients  have  procedures  and 
standards  governing  their  selection  of 
proposals.  These  procedures  and 
standards  must  take  Into  account: 

(i)  The  extent  to  which  the  ptoposal 
represents  the  efficient  use  of  rental 
rehabilitation  grant  amounts: 

(ii)  The  extent  to  which  the  proposal 
will  minimize  displacement  of  lower 
income  tenants  in  accordance  with  the 
displacement  and  tenant  assistance 
policy  in  \  511.10(h):  and 

(iii)  The  extent  to  which  the  dwelling 
units  involved  will  be  adequately 
maintained  and  operated  with  rents  at 
the  levels  proposed.  This  may  consist  of 
a  description  of  plans  for  requiring  a 
sufficient  equity  interest,  risk,  or  other 
involvement  in  selected  projects  by 
private  investors  and  lenders  to  ensure 
appropriate  incentives  to  maintain  and 
operate  units  after  rehabilitation. 

(10)  Need  for  rental  bousing 
assistance.  A  statement,  if  applicable, 
by  the  grantee  as  to  what  rental  bousing 
assistance  will  be  available  to  meet  the 
needs  of  lower  income  tenants. 

(13)  PHA  participa'ion.  (i)  A 
statement  of  agn^ement  by  the 
appropriate  PHA  to  participate  in  the 
Rental  Pehabilitation  Program  in 
accordance  with  a  Memorandum,  of 
Understanding  with  the  grantee,  and 
with  applicable  HUD  requirements.  For 
a  State  rental  rehabilitation  program 
where  the  PHA  or  PHAs  which  will 
participate  is  not  known,  a  description 
of  how  such  PHA  or  PHAs  will  be 
selected  and  the  date  by  which  such 
PHA(s)  will  be  selected. 

(ii)  If  known,  the  name,  address,  and 
telephone  number  of  the  PHA  and 
contact  person. 

B.  Part  511,  Subpart  E  is  revised  lo 

rpHd  as  follows: 

Subpart  E— Memorandum  of 
Understanding 

§  511  40     Memorandum  of  understantfing 

The  grantee  and  each  participating 
PHA  shuU  execute  a  memorandum  of 
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understanding  setting  forth  the 
responsibilities  of  each  party  and  the 
procedures  to  be  followed  in 
coordinating  the  use  of  housing 
vouchers  and  certificates  with  rental 
rehabilitation  grant  amounts  in 
accordance  with  HUD  requirements. 
The  memorandum  of  understanding 
shall  describe  the  extent  to  which  the 
PH.A  has  chosen  to  use  its  discretion  to 
prfivide  preferences  to  families  residing 
m  rentdl  rehabilitation  projects.  Where 
a  State  is  distributing  rental 
rf'hdbilitatKm  grant  amounts  to  State 
recipients,  the  memorandum  shall  be 
executed  by  the  recipient  and  the 
appropriate  PHA. 

PART  813— DEFINITION  OF  INCOME, 
INCOME  LIMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  SECTION  B  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAMS 
AND  RELATED  PROGRAMS 

-    Ih.--  n  .tn--.-v  u.l.itiup.f.jr  Part  813 
"•  r,  J'  s  to  read  as  fallows: 

.\ijllionty:  Sees.  3.  5(b|.  8,  and  18.  U.S. 
li.juMr.K  Act  of  1937  (42  U.S.C.  H37«.  1437c 
14:)7(.  and  1437n|;  sec.  7(d).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3S3,i|d|). 

8.  Section  B13.101  is  revised  to  read  as 
follows: 

§813.101    Purpose  and  applicability. 

This  part  establishes  definitions, 
policies,  and  procedures  related  to 
income  limits  and  the  determination  of 
eligibility,  income,  and  rent  for 
applicants  under  section  8  of  the  United 
States  Housing  Act  of  1937  ("the  1937 
Act"),  including  those  for  which  loans 
are  made  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q|. 
I  See  24  CFR  Part  913  for  the  analogous 
rule  applicable  to  the  Public  Housing 
and  Indian  Housing  Programs.) 
However,  §  813.107  and  the  definitions 
of  Gross  Rent,  Tenant  Rent,  Total 
Tenant  Payment,  Utility  Allowance,  and 
Utility  Reimbursement  found  in 
§  813.102  do  not  apply  to  families 
assisted  under  the  Housing  Voucher 
Program  (24  CFR  Part  887). 

9.  In  8  813.102.  the  definition  of 
"shared  housing"  is  revised  to  read  as 
follows: 

§  813.102     Definitions. 

Shared  housing.  A  housing  unit 
occupied  by  two  or  more  families, 
consisting  of  common  space  for  shared 
use  by  the  occupants  of  the  unit  and 
(except  in  the  case  of  a  shared  one-  , 
bedroom  unil)  separate  private  space  for 
each  assisted  Family.  Part  882.  Subpart 
C  of  this  chapter  contains  special 
requirements  for  Shared  Housing  in  the 


Seclion  8  Certificate  program  and  Pari 
887,  Subpart  K  of  this  chapter  contains 
special  requirements  for  Shared  Housing 
in  the  Housing  Voucher  Program. 

10.  In  §  813.105,  paragraph  (d)  is 
removed,  paragraphs  (e)  and  (f)  are 
redesignated  paragraphs  (d)  and  (e). 
respectively,  redesignated  paragraphs 
(e)(2)  through  (e)(4)  and  the 
parenthetical  sentence  and  the  end  of 
the  section  are  revised,  to  read  as 
follows: 

§  813.105    Admission  to  units  available  on 
or  attw  October  i,  1981 

(e)  •   •   • 

(2)  The  number  of  dwelling  units  that 
are  subject  to  paragraph  (c)  of  this 
section  for  which  HAI*  Contracts  were 
first  effective  under  Part  882,  Subpart  B 
of  this  chapter  on  or  after  October  1, 
1981  (including  new  HAP  Contracts  for 
Families  for  whom  HAP  Contracts  had 
been  in  effect  before  that  date  for  a 
different  unit); 

(3)  The  number  of  Families  occupying 
units  described  in  paragraph  (e)(1)  of 
this  section  that  were  admitted  to  such 
units  on  or  after  July  1, 1984  and  were 
not  Very  Low-Income  Families  when 
admitted,  and 

(4)  The  number  of  Families  occupying 
units  described  in  paragraph  (e|(2)  of 
this  section  with  Certificates  issued  on 
or  after  |uly  1, 1984  and  were  not  Very 
Low-Income  Families  when  such 
Certificates  were  granted. 

(The  information  collection 
requirements  contained  in  paragraph  (b) 
and  (c)(2)  were  approved  by  the  Office 
of  Management  and  Budget  under 
control  number  2502-0315;  the 
requirements  contained  in  paragraph  (e) 
were  approved  under  control  number 
2502-0204.) 

11.  In  i  813.109.  paragraph  (a)  is 
revised,  to  read  as  follows: 

5  813  109     Initial  determination, 
verification,  and  reenammation  ot  family 
Incoma  and  composition. 

(a)  Responsibilily  for  initial 
determination  and  reexamination.  The 
Owner  or  PHA  shall  be  responsible  for 
determination  of  eligibility  for 
admission,  for  determination  of  Annual 
Income.  Adjusted  Income,  and  Total 
Tenant  Payment,  and  for  reexamination 
of  Family  income  and  composition  at 
least  annually,  as  provided  in  pertinent 
program  regulations  and  handbooks  (see 
eg:  Part  882.  Subparts  B  and  E;  Part  883. 
Subpart  G:  Part  884.  Subpart  B:  Part  886. 
Subparts  A  and  C:  and  Part  887.  Subpart 
H).  As  used  in  this  part,  the  "effective 


date"  of  an  examination  or 
reexamination  refers  to 

(1)  In  the  case  of  an  examination  for 
admission,  the  effective  date  of  the 
initial  occupancy:  and 

(2)  In  the  case  of  a  reexamination  of 
an  existing  tenant,  the  effective  date  of 
the  redetermined  housing  assistance 
payment  with  respect  to  the  Housing 
Voucher  Program  (Part  887)  and  the 
effective  dale  of  the  redetermined  Total 
Tenant  Payment  for  all  programs. 


PART  882— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
EXISTING  PROGRAM 

12.  The  authority  cilalion  fur  Part  882 
continues  to  read  as  follows: 

Authority:  Sees.  3.  3.  and  8  of  the  United 
Stales  Housing  Act  of  1937  (42  U.SC.  1437a. 
1437c,  and  1437f):  sec.  7(d)  of  the  Department 
of  Housing  and  Urban  Development  Act  (42 
use.  3S3S(d)l. 

13.  In  §  882.204.  paragraphs  (b)(1)  and 
(b)(3)  are  revised  to  read  as  follows: 

§  882.204    Submission  of  applications. 

(bi-    •    • 

(1)  An  equal  oppurlunity  housing  plan. 
If  the  PHA  is  participating  In  the 
Housing  Voucher  Program,  the  PHA 
must  have  a  combined  equal  opportunity 
housing  plan  that  covers  the  PHA's 
entire  Certificate  Prograni  and  Housing 
Voucher  ftogram  and  complies  with  the 
requirements  of  this  section  and  of 
§887.59  of  this  chapter. 

(31  An  administrative  plan.  If  the  PHA 
is  participating  in  the  Housing  Voucher 
Program,  the  PHA  must  have  a 
combined  administrative  plan  that 
covers  the  PHA's  entire  Certificate 
Program  and  !  lousing  Voucher  Program 
and  complies  with  the  requirements  of 
this  seclion  and  of  §  887.61  of  this 
chapter. 

(i)  The  PHA  must  submit  for  HUD 
approval  any  changes  in  its  HUD- 
approved  administrative  plan. 

(ii)  The  plan  must  include: 

(A)  A  statement  of  the  PHA's  overall 
approach  and  objectives  in 
administering  the  Certificates  Program: 

[B}  A  description  of  the  policies 
concerning  the  functions  for  which  the 
PHA  has  discretion  to  establish  local 
policies  and  procedures  for  treatment  of 
applicants  or  participants,  including: 
maintainmg,  closing,  and  reopening 
PHA  wailing  lists:  voluntary 
interjurisdictional  mobility  of  Cerlincate 
holders:  issuing,  extending,  and  denying 
Certificates:  occupancy  standards: 
preferences:  single  room  occupancy 
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housing,  shared  housing:  collecting 
amounts  owed  the  PHA;  informal 
reviews  and  hearings:  recertifications; 
and  directing  Section  8  program 
activities  in  support  of  local  or  area- 
wide  housing  and  community 
development  initiatives  (The 
administrative  plan  should  not  restate 
HUD-mandated  policies  and 
procedures.); 

(C)  A  statement  that  the  housing 
quality  standards  to  be  used  in  the 
operation  of  the  program  will  be  as  set 
forth  in  §  882.209,  or  that  variations  in 
the  Acceptability  Criteria  are  proposed 
(in  the  latter  case,  each  proposed 
variation  must  be  specified  and 
justified):  and 

(D)  A  statement  of  the  number  of 
employees  proposed  for  the  program,  by 
position  and  functions  to  be  performed. 

14.  In  §  682.207.  paragraph  (a)  is 

revised  to  read  as  follows: 

§  882.207    Public  notice  to  lower  income 
families. 

[a]  The  notice  must  state: 
[ij  That  a  Family  that  is  already  on 
the  PHA's  Section  8  waiting  list,  even  if 
it  was  seeking  a  Housing  Voucher,  is 
also  on  the  waiting  list  for  Certificate 
assistance  and  does  not  need  to  reapply: 
and 

(2)  That  a  Family  that  is  on  a  1937  Act 
public  housing  wailing  list  will  not  lose 
its  place  on  that  waiting  list  by  applying 
for  assistance  under  the  Certificate 
IVogram. 

15.  In  5  882.209.  paragraphs  (a)(9). 
(a)(10).  and  (a)(n)  are  redesignated  as 
paragraphs  (a)(ll).  |a)(12).  and  taHl3). 
respectively,  and  new  paragraphs  (a)(9], 
(a](10].  (c](ll).  and  (d)(3).  are  added,  to 
read  as  follows: 

§  B82.209    Seiectlon  and  parllclpatjon. 

la)*   *  • 

(9)  An  applicant  on  the  PHA's  Seclion 
8  wailing  list  may  refuse  the  PHA's 
initial  offer  of  a  Certificate,  if  the  family 
wants  to  wail  for  a  Housing  Voucher. 
The  family  does  not  lose  its  place  on  the 
wailing  list  because  of  its  refusal.  (The 
family  also  may  refuse  a  PHA's  initial 
offer  of  a  Housing  Voucher,  if  it  wants  to 
wail  for  a  Certificate.)  If  the  family 
refuses  the  second  form  of  assistance, 
the  PHA  may  remove  the  family  from 
the  waiting  list  if  the  PHA's  HUD- 
approved  administrative  plan  authorizes 
such  action. 

(10)  A  Certificate  holder  may  request 
the  PHA  to  issue  the  holder  a  Housing 
Voucher  in  exchange  for  the  Certificate. 
The  PHA  must  exchange  the  Certificate 


for  a  Housing  Voucher  if  il  has  Housing 
Voucher  assistance  available  at  the  lime 
of  the  request. 

(c)  •  '  • 

(111  An  explanation  of  how  the 
principal  features  of  the  Certificate 
Program  differ  from  the  Housing 
Voucher  Program. 

(d)  •  •  * 

(3)  If  the  Certificate  was  issued  in 
exchange  for  a  Housing  Voucher  (see 
§  862.209(a)(10)).  the  initial  term  and  the 
extended  term,  if  applicable,  are 
measured  from  the  date  the  Housing 
Voucher  was  issued. 

16.  In  §  882.210.  paragraph  (b)  is 
revised  to  read  as  follows 

§  882.210    Grounds  tor  denial  or 
termination  of  assistance. 

(bj  The  PHA  may  deny  an  applicant 
admission  to  participate  in  the 
Certificate  Program  or.  with  respect  to  a 
current  participant,  may  refuse  to  issue 
another  Certificate  for  a  move  lo 
another  unil.  approve  a  new  lease,  or 
execute  a  new  Contract,  if  the  applicant 
or  participant: 

(1)  Currently  owes  rent  or  other 
amounts  to  PHA  or  lo  another  PHA  in 
connection  with  Section  8  or  public 
housing  assistance  under  the  1937  Act. 

(2)  As  a  previous  participant  in  the 
Seclion  6  program  or  as  a  participant  in 
the  Certificate  Program,  has  not 
reimbursed  the  PHA  or  another  PHA  for 
any  amounts  paid  to  an  owner  under  a 
housing  assistance  payments  contract  or 
housing  voucher  contract  for  rent  or 
other  amounts  owed  by  the  familv  under 
lis  lease  (see  S  882.112(d)  and  $  887.209 
of  this  chapterl.  or  for  a  vacated  unit 
(see  5  882.105(b)). 

(3)  Has  violated  any  family  obligation 
under  5  882.118  or  under  S  887.401  of  this 
chapter  (Housing  Voucher  Programl- 

(4)  tfas  committed  any  fraud  in 
connection  with  any  Federal  housing 
program. 

(5)  Breaches  an  agreement  provided 
for  in  paragraph  (c)  of  this  section. 

17.  In  §682.219.  paragraphs  (b)(2)(ii) 
and  (b)(4)  are  revised,  to  read  as 
follows: 

§882.219     Federal  seiectlon  preferences. 

(b)  •  •  • 

(2)  •  •  • 

(ii)  The  PHA's  system  for  applying  (he 
Federal  preferences  may  provide  for 
circumstances  in  which  applicants  v\'ho 
do  not  qualify  for  a  Federal  preference 
are  issued  a  Certificate  of  Family 
Participation  before  other  applicants 


who  are  so  qualified.  Not  more  than  10 
percent  of  the  applicants  who  are 
initially  issued  a  Certificate  of  Family 
Participation  or  Housing  Voucher  in  any 
one-year  period  lor  such  shorter  period 
selected  by  the  PHA  before  the 
beginning  of  its  first  full  year  under  this 
paragraph  (bK2)(ii)  may  be  applicants 
referred  to  in  the  preceding  sentence. 

(4)  The  PHA  must  submit  lo  HUD  any 
selection  preference  system  that  uses  a 
local  residency  preference,  for  review 
for  consistency  with  the  requirements  of 
paragraph  (b)(3).  but  HUD  approval  is 
not  required  before  the  PHA  may 
implement  the  system 


PART  888— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
FAIR  MARKET  RENTS  AND 
CONTRACT  RENT  AUTOMATIC 
ANNUAL  ADJUSTMENT  FACTORS 

18.  The  authonty  citation  lor  Part  8Ba 
continues  to  read  as  follows: 

Authority:  Sees.  5  and  8.  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437c  and 
1437f):  sec.  7(d)  Department  of  HUD  Act  (42 
U.S.C.  3S35|d)) 

19.  Section  888.111  is  revised  to  read 

as  follows: 

^  888.111     Fair  market  rents  lor  existing 
housing  and  moderate  retiabilitation: 
Applicability. 

The  Fair  Market  Rents  (FMRs)  for 
existing  housing  (see  definition  in 
S  882.102  of  this  chapter)  are  determined 
by  the  Department  of  Housing  and 
Urban  Development  (HUD)  and  apply  to 
the  Section  8  Certificate  Program  (Part 
882.  Subparts  A.  and  B).  including  space 
rentals  by  owners  of  manufactured 
homes  under  the  Section  8  Certificate 
Program  (Part  882.  Subpart  F).  the 
Section  8  Moderate  Rehabilitation 
Program  (Part  882.  Subparts  D  and  E). 
Section  8  existing  housing  project-based 
assistance  (Part  882,  Subpart  G).  and 
Section  8  existing  housing  assisted 
under  Part  886.  Subparts  A  and  C 
(Section  8  loan  management  and 
property  disposition  programs).  The 
FMRs  are  also  used  as  the  basis  for 
establishing  payment  standards  under 
the  Housing  Voucher  Program  (Part  887). 

PART  960— ADMISSION  TO  AND 
OCCUPANCY  OF  PUBLIC  HOUSING 

20.  The  authority  citation  for  Part  960 
is  re\ised  to  read  as  follows: 

Autboritv:  United  Slates  Housing  Act  of 
1937  (42  use.  1437-1437r|:  sec  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  US  C.  353S|d)). 
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21.  In  §  960.204.  paragraphs  (c)  (3)  and 
(4)  are  redesignated  as  paragraphs  (c) 
(4)  and  (5).  respectively,  and  a  new 
paragraph  (c)(3)  is  added,  to  read  as 

follows' 

V  960  204     PHA  tenant  selection  policies 


(c)  '   ■   • 

(3)  Provide  that  a  family  that  is  on  the 
PHA  Section  8  waiting  list  will  not  lose 
lis  place  on  that  waiting  list  by  applying 
for  admission  to  the  PHA's  public 
housing  projects. 


Date:  August  30. 1988. 
Samuel  R.  Pierce,  fr.. 

Secretary. 

[FR  Doc  88-20078  Filed  9-2-88;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Community  Planning  and 

Development 

24  CFB  Part  570 

I  Docket  No.  R-85-1204;  FR.t8951 

Community  Development  Block  Grants 

AGENCV;  Ufl'ii,!!  uf  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
action:  Final  rule. 

summary:  The  Department  is  amending 
substantial  portions  of  its  Community 
Development  Block  Gninls  (CDBG) 
regulation  at  24  CFR  Part  570.  This  final 
rule  updates  and  makes  more  efficient 
the  CDBG  program.  In  addition,  it 
incorporates  legislative  changes  to  Title 
I  of  the  Housing  and  Community 
Development  Act  of  1S74  contained  in 
the  Housing  and  Urban-Rural  Recovery 
Act  of  1983  and  the  Housing  and 
Community  Development  Act  of  1987. 
EFFECTIVE  DATE:  Under  section  7(o)(3)  of 
the  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(o|(3)). 
this  final  rule  cannot  become  effective 
until  after  the  first  period  of  30  calendar 
days  of  continuous  session  of  Congress 
which  occurs  after  the  date  of  the  rule's 
publication.  HUD  will  publish  a  notice 
of  the  effective  date  of  this  rule 
following  expiration  of  the  30-8ession 
day  wailing  period.  Whether  or  not  the 
stdtutory  waitmg  period  has  expired. 
this  rule  will  not  become  effective  until 
Ml  'Ds  separate  notice  is  published 
inr.ouncinK  a  specific  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

limes  R  Brnuahman,  Direr.tor. 
Fn;il|pment  Cities  Division.  Office  of 
Block  Crdnt  Assistance.  Room  7280. 
Department  of  Housing  and  L'rbnn 
Development,  4.51  Seventh  Sireet  SVV.. 
Washington.  UC  20410- SiiOO.  (202)  755- 
5977.  [This  IS  not  a  loll-frpp  n;imber.| 
SUPP1£MENTARY  INFORMATION:  The 
information  collection  requirements 
contained  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under  the 
Paperwork  Reduction  Act  of  1980  and 
have  bpen  assigned  OMB  control 
numbers  2506-0077,  2529-0008.  and 
2506-0066.  Public  reporting  burden  for 
each  of  these  collections  of  information 
15  estimated  to  include  the  lime  for 
reviewing  the  instructions,  searching 
existing  data  sources,  gathenng  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Information  on  the 
estimated  public  reporting  burden  is 


provided  under  the  Preamble  beading, 
Other  Matters.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Department  of 
Housing  and  Urban  Development.  Rules 
Docket  Clerk.  451  Seventh  Street  SW.. 
Room  10276,  Washington,  DC  20410;  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

I.  Background 

On  October  31.  1984,  the  Department 
published  a  proposed  rule  for  the 
Community  Development  Block  Grant 
(CDBGI  program  entitled  "Amendments 
to  Community  Development  Block  Grant 
Regulations"  (49  FR  43852|.  The 
proposed  rule  amended  substantial 
portions  of  24  CFR  Part  570.  including 
provisions  contained  In  Subparts  A.  C 
D.  I,  K,  M  and  O.  (Subpart  I.  which 
governs  the  State  CDBG  program,  will 
be  amended  in  a  separate  rulemaking.) 

A  large  number  of  the  amendments  to 
the  CDBG  regulations  reflect  legislative 
amendments  to  Title  I  of  the  Housing 
and  Community  Development  Act  of 
1974  (the  Act),  contained  in  sections  101 
through  110  of  the  Housing  and  Urban- 
Rural  Recovery  Act  of  1983  (1983  Act) 
and  legislative  amendments  in  the 
Housing  and  Community  Development 
Act  of  1987  (the  1987  Act).  The  changes 
in  the  regulations  which  implement  the 
1H87  Act  reflect  solely  those  provisions 
of  the  1987  Act  which  can  be 
implemented  without  public  comment 
because  they  require  little  or  no 
regulatory  elaboration,  e.g..  the 
requirement  that  the  grantee  certify  that 
at  least  51  percent  of  its  CDBG  funds 
will  be  used  for  activities  which  benefit 
low  and  moderate  income  persons  has 
been  changed  to  60  percent  to  reflect 
this  Amendment  in  the  1987  Act.  Other 
changes  to  the  regulations  needed  to 
implement  the  1987  Act  will  be 
published  in  the  near  future  as  a 
proposed  rule. 

Revisions  reflected  in  this  final  rule 
also  update  and  clarify  existing  HUD 
policies  governing  the  CDBG  program, 
and  make  various  miscellaneous 
technical  corrections.  Some  revisions 
reficcl  substantive  determinations  based 
upon  the  Department's  own  policy 
initiatives. 

The  Department  of  Justice  (DO|)  has 
reviewed  this  regulation.  DOJ  has  the 
responsibility  under  Executive  Order 
12250  to  coordinate  the  implementation 
and  enforcement  of  various 
nondiscrimination  laws,  including  Title 
VI  of  the  Civil  Rights  Act  of  1964  and 


similar  statutes  such  as  section  109  of 
the  Act.  All  issues  have  been  resolved. 

As  a  result  of  DOJ  review,  a  number 
of  changes  were  made  in  HUD's 
proposed  regulation.  Clarifying  language 
has  been  added  to  the  preamble  in 
several  cases,  even  where  no  change 
was  made  in  the  text  of  the  regulation. 
As  a  general  malter.  these  revisions 
reflect  interpretations  of  the  holdings  In 
recent  Supreme  Court  decisions, 
describe  the  nature  of  actions  which  are 
discriminatory,  and  define  the  extent  of 
pennissible  affirmative  action.  In 
addition,  at  the  request  of  DOJ.  language 
has  been  added  to  the  rule  to  clarify  the 
meaning  of  fair  housing  under  Title  VIII 
of  the  Civil  Rights  Act  of  1968  (42  U.S.C. 
3801-3619)  and  the  requirements  for 
a^irmatively  furthering  fair  housing  in 
the  Community  Development  Block 
Grant  Program.  The  affected  sections  of 
the  regulation  are:  Sections  570.201(k), 
570.205.  570,206,  S70.S06.  570.601.  570.802, 
and  570.904. 

Two  hundred  and  seventy  comments 
were  received  in  response  lo  the 
proposed  rule.  The  large  majority  were 
filed  on  behalf  of  entitlement  cities  and 
counties.  >fowever.  a  significant  number 
were  submitted  by  private  associations 
and  organizations,  such  as  privately 
operated  fair  housing  centers,  that 
participate  in  or  are  affected  by  CDBG 
funded  activities. 

A  recurrent  theme  in  the  comments 
from  entitlement  cities  is  that  the 
Depariment  should  interpret  CDBG 
legislation  in  a  manner  that  affords 
grantees  the  greatest  amount  of 
flexibility  and  discretion  in 
administering  their  programs.  Where 
uniform  standards  are  necessary,  they 
should  be  reasonable  in  scope, 
unambiguous  and  readily  susceptible  to 
compliance.  In  fact,  the  Department's 
very  objective  in  formulating  the  final 
CDBG  regulations  is  to  carry  out  both 
the  letter  and  spirit  of  the  Act  in  a 
manner  that  results  in  the  most  efficient 
expenditure  of  Federal  funds,  and  also 
provides  persons  involved  in  the  grant 
program  with  wide  latitude  in  achieving 
local  goals. 

In  the  preamble  to  the  proposed  rule, 
the  Department  independently 
discussed  each  of  the  subparts  of  Part 
570  proposed  for  revision.  The  same 
organizational  approach  will  be  used  in 
this  preamble  lo  address  significant 
public  and  DOI  comments  and  to 
explain  the  Department's  basis  for 
changing  any  of  the  revisions  proposed 
in  regulations  published  in  1984. 
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II.  Subpart  A — General  Provisions 

Section  570.1     Purpose. 

Two  commenters  indicated  that  the 
rule  was  unclear  with  respect  to  what 
subparts  of  Pari  570.  (other  than  Subpart 
I),  pertain  to  the  Slate-administered 
CDBG  program.  Because  Subpart  1  will 
be  revised  in  a  separate  rulemaking,  no 
change  is  made  in  the  applicability  of 
the  other  subparts  to  Subpart  1  in  this 
rulemaking. 

Section  570.2    Primary  objective. 

Specific  reference  to  Subpart  M  of 
Part  570,  Loan  Guarantees,  has  been 
added  to  this  section  to  clarify  that  the 
requirements  of  the  Act  and  Part  570 
related  to  carrying  out  the  primary 
obtHclive  of  the  Act  are  applicable  to 
funds  received  by  a  grantee  as  a  result 
of  loan  guarantees. 

Section  570.3    Definitions. 

In  response  to  a  commenter's  request 
for  further  clarification  of  the  definition 
of  "identifiable  segment  of  the  total 
group  of  lower  income  persons  in  the 
community,"  at  S  570.3(nl,  the 
Department  has  elected  instead  to 
delete  the  term.  Over  recent  years,  this 
term  (that  generally  identifies  various 
minority  groups  as  well  as  female- 
headed  households)  has  fallen  out  of  use 
under  the  CDBG  program,  in  favor  of  the 
term  "minority."  Because  of  this 
deletion,  the  terms  defined  in  this 
section  beginning  with  §  570.3(o)  have 
been  relellered. 

Another  commenter  took  issue  with 
how  HUD  proposed  to  define  the  terms 
'metropolitan  area""and  "metropolitan 
city"  now  found  at  §  570.3  (u)  and  (v). 
because  each  definition  indicates  that 
the  involved  term  is  defined  in  light  of 
related  criteria  established  by  the  Office 
of  Management  and  Budget,  but  fails  to 
spell  out  the  criteria.  The  Department 
finds  it  necessary  to  use  the  approach 
proposed,  since  OMB.  and  not  HUTD.  is 
responsible  for  establishing  and 
periodically  revising  the  involved 
criteria  [that  are  rather  lengthy  and 
complex).  Information  about  the  criteria. 
which  can  have  a  direct  effect  on  CDBG 
entitlement  grantee  status,  is  made 
iivailable  to  interested  persons  by  OMB. 

The  definition  of  "city"'  for  purposes 
of  the  Urban  Development  Action  Grant 
progriim  has  been  revised  to  reflect 
stdiutory  changes.  The  definition  of 
metropolitan  city"  has  also  been 
changed  to  reflect  the  revised  definition 
in  the  1987  Act. 

The  Department  received  a  large 
number  of  comments  on  the  proposed 
definitions  of  "low  and  moderate 
income  household"  and  "low  and 
moderate  income  person"  now  found  at 


S  570-3  (q)  and  (r);  "low  income 
household"  and  "low  income  person"  at 
§  570.3  (s)  and  (t):  and  "moderate 
income  household"  and  "moderate 
income  person"  at  S  570.3  (w)  and  (x). 

The  majority  of  commenters  objected 
to  the  reference  in  these  provisions  to  24 
CFR  Part  813  for  the  Section  8  Housing 
Assistance  Payment  program,  because 
they  concluded  that  grantees  would  be 
required  to  calculate  income  eligibility 
for  the  CDBG  program  in  exactly  the 
same  manner  as  for  the  Section  8 
program.  Several  commenters  pointed 
out  that  use  of  the  Section  8 
methodology  would  make  many  low  and 
moderate  income  homeowners  ineligible 
for  rehabilitation  activities  and  for  jobs 
created  by  economic  development 
projects.  This  was  the  case,  commenters 
said,  because  under  Section  6 
procedures  real  property  assets  are 
considered  in  determining  income 
levels. 

HUD's  proposed  definitions  were 
intended  to  reflect  the  requirements  of 
section  102(a){20)  of  the  Act.  a  new 
section  added  by  the  1983  Act  and 
modified  by  a  technical  amendments  act 
to  the  1983  Act.  Under  the  definitions  in 
section  102(a)(20).  the  term  "low  and 
moderate  income"  under  the  CDBG 
program  is  equivalent  to  "lower  income" 
under  the  Section  8  program  (i.e.,  80%  of 
median  income  for  the  area  or  below): 
"low  income"  is  equivalent  to  "very  low 
income"  (50%  of  median  area  income): 
and  "moderate  income"  means  any 
income  equal  to  or  less  than  the  Section 
8  "lower  income"  limit  and  greater  than 
the  "very  low  income"  limit  (i.e.. 
between  50  and  80%  of  area  median). 
Section  102(a)(20)  also  specifies  that,  for 
purposes  of  these  terms,  "the  area 
involved  shall  be  determined  in  the 
same  manner  as  such  area  is  determined 
for  purposes  of  assistance  under  section 
8  of  the  United  States  Housing  Act  of 
1937."  Therefore,  income  limits 
established  for  CDBG  purposes  must  be 
equivalent  to  those  used  in  the  Section  8 
program.  However,  the  statute  does  not 
require  CDBG  grantees  to  use  the 
section  8  program's  definition  of  income 
to  calculate  incomes  of  individual 
families  to  be  applied  against  such 
income  limits. 

The  Department  agrees  with  the 
commenters  that  the  section  8  definition 
of  income  may  not  be  appropriate  for 
use  in  all  cases  under  the  CDBG 
program.  Therefore,  these  regulations  do 
not  require  grantees  to  use  any  specific 
definition  of  income  in  determining 
whether  program  beneficiaries  are  low 
ftid  moderate  income  persons  or 
households.  However,  the  Department 
does  believe  that  the  development  of 
such  a  definition  is  important  to  assure 


uniform  program  admuiietralion.  Since 
the  effects  of  any  definition  of  income  to 
be  used  in  the  programs  affected  by  this 
final  rule  would  be  complex  and 
controversial,  the  Department  intends  to 
develop  such  a  definition  and  publish  it 
for  comment  in  a  separate  proposed 
rule.  This  rule  does,  however,  contain 
definitions  of  the  terms  "family"  and 
"household"  to  improve  clarity. 

Finally,  the  definition  of  "urban 
county"  has  been  changed  to  refiecl  the 
revised  definition  in  the  1987  Act. 

III.  Subpart  C— Eligible  Activities 

Section  570.200    General  policies.  • 

The  Department  proposed  that  the 
word  "assisted"  which  is  used  in  the 
eligible  activities  section  of  the  Act,  be 
substituted  for  "financed"  in 
§  570.200(a).  in  order  to  clarify  that  the 
activity  must  meet  one  of  the  national 
objectives  where  CDBG  funds  are  used 
for  an  activity,  even  where  the  CDBG 
funds  are  not  expended  for  the  actual 
construction,  acquisition  or  other 
execution  costs. 

A  number  of  commenters  argued  that 
the  word  "assisted"  is  too  broad  a  term 
and  could  impose  an  undue  burden  on 
entities  that  receive  nonfinancial 
assistance.  Concern  was  expressed  that 
"assisted"  could  be  interpreted  to  apply 
even  to  other  activities  that  occur  as  an 
indirect  result  of  the  CDBG  financed 
activity.  This  is  not  HUD's  intention.  An 
assisted  activity  for  this  purpose  is  the 
activity  for  which  the  CDBG  funds  are 
used,  but  such  use  may  take  various 
forms,  including  loan  guarantees  for 
financing  provided  for  the  activity  from 
other  sources,  whether  or  not  the  CDBG 
funds  are  disbursed  from  the  letter  of 
credit. 

Another  commenter  was  concerned 
that  the  language  change  in  this  section 
might  require  wage  rates  established 
under  the  Davis-Bacon  Act  to  be  applied 
to  all  CDBG-assisled  construction 
activities.  The  purpose  of  this  section  is 
to  describe  the  primary  objective  and 
eligibility  requirements  for  an  activity 
under  this  statute.  The  applicability  of 
other  requirements  depends  on  the 
language  of  the  applicable  statute. 
Executive  Order  or  regulation.  The 
applicability  of  Davis-Bacon  wage  rates, 
for  example,  is  set  forth  in  Subpart  K 
and  is  limited  to  certain  construction 
work  "financed  '  with  CDBG  funds  In 
order  to  more  clearly  limit  this  section  to 
requirements  imposed  by  this  Act.  HUD 
IS  eliminating  paragraph  (6).  "other 
requirements."  since  they  are  described 
under  other  subparts  of  the  regulations, 
and  this  paragraph  is  unnecessary. 
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Seven  comments  addressed  the 
requirement  at  §  570.2OOUI13).  that  at 
leaBl  51  percent  of  funds  expended  be 
for  the  benefjt  of  iow  and  moderate 
income  personh.  Four  of  these 
commenters  asked  MUD  to  establish  a 
higher slanddrd  than  the  51  percent 
required  by  statute.  The  basis  of  these 
comments  was  the  fact  that  HUD 
previously  had  a  review  standard  that 
set  75  percent  as  a  target,  before  the 
Congress  enacted  legislation  that  set  the 
minimum  statutory  percentage  of  51 
percent.  The  1987  Act  changes  the 
percent  lo  60.  HUD  does  not  bebeve  that 
it  is  appropriate  to  limit  grantees' 
flexibility  beyond  the  statutory 
requirement. 

Another  commenter  suggested  that  a 
recipient  could  avoid  compliance  with 
the  primary  objective  of  the  Act  by 
undertaking  substantial  section  106 
activities  that  are  designed  for  the 
prevention  itr  ehmmation  of  slums  or 
blight.  He  suggested  the  repayments  of 
section  106  guaranteed  loans  made  after 
the  effective  dale  of  the  regulations  be 
included  in  the  calculation  for 
determining  compliance  with  the 
primary  objective.  This  comment 
suggests  that  loan  guarantee  funds  are 
not  included  in  that  determination  at  the 
time  they  are  expended.  This  is  not  the 
case.  The  computation  described  at 
5  570.200(a)(3)  to  determine  that  at  least 
60  percent  of  the  funds  are  expended  for 
the  benefit  of  low  and  moderate  income 
persons  refers  to  "CDBG  funds."  which 
are  defined  5t  $  570.3(e)  to  include 
guaranteed  loan  funds.  To  also  include 
in  that  computation  the  repayment  of 
such  loans  would  result  in  double 
counting,  and  no  change  to  the  rule  is 
required. 

One  commenter,  while  agreeing  that  it 
IS  important  to  emphasize  the  primary 
objective  by  discussing  it  prominently  in 
the  "General  policies"  section, 
contended  that  the  overall  benefit 
calculation  instructions  would  be  mure 
useful  as  part  of  5  570.208.  "Cnteria  for 
national  objectives  "  The  Department 
believes  that  it  is  appropriate  to  include 
Hn  explandtion  on  how  overall  benefit  is 
calculated  under  §  570.2U)|a)|3). 
However.  HUD  has  put  in  a  note  after 
§  5ro.2fB(a)  to  reference  the  informahon 
on  the  overall  benefit  caJc.ulafion  at 
5  570.2OCKdilJ|.  The  provision  at 
§  57Q.2f)0(a)(3)  has  been  revised, 
however,  to  reflect  a  modified  approach 
to  limiting  the  credit  a  recipient  is  to 
receive  for  CDBG-assisted  housing 
activities.  Instead  of  reducing  the  credit 
for  every  case  where  not  all  of  the 
housing  units  are  occupied  by  low  and 
moderate  income  households,  the 
reduction  will  now  only  apply  where  the 


CDBG  assistance  represents  a 
percentage  of  the  total  activity  cost  that 
IS  greater  than  the  percentage  of  housing 
units  that  are  occupied  by  low  and 
moderate  income  persons. 

One  commenter  believed  that  the 
requirement  for  counting  lower  income 
benefit  for  housing  based  on  occupancy 
after  completion  at  §  570.200(al(31  de- 
emphasiKes  the  importance  and  eftecl  of 
neighborhood  treatment,  and  causes 
problems  in  relation  to  recordkeeping 
and  income  verification.  This  method  of 
counting  lower  income  benefit  for 
housing  after  completion  is  based  on 
statutory  requirements  at  section 
105(c)(3)  of  the  Act.  which  limit  the 
degree  to  which  funds  spent  on  housing 
activities  can  be  considered  to  benefit 
low  and  moderate  income  persons. 

The  Department  received  a  number  of 
comments  concerning  the  limitations 
proposed,  at  9  570.200(c).  on  when  a 
grant  recipient  could  make  a  special 
assessment  against  property  owners  to 
recover  costs.  One  commenter  argued 
that  grantees  should  be  allowed  to 
assess  property  owners  who  were  not 
low  and  moderate  income  households 
for  capital  improvements  even  if  the 
improvements  were  funded  with  CDBG 
funds.  The  prohibition  against 
recovering  capital  costs  of  public 
improvements  funded  with  CDBG  funds 
has  been  in  the  regulations  since  March 
1978.  However,  in  recent  years.  HUD 
has  received  inquiries  on  this  subject 
from  grantees  who  believe  that  with 
resources  becoming  more  scarce, 
persons  that  are  not  of  low  and 
moderate  income  should  be  required  to 
contribute  toward  paying  for 
improvements  that  benefit  them  directly. 
The  Department  has  decided  thai  these 
arguments  have  merit.  Because  there  is 
no  statutory  prohibition  against  such  an 
assessment.  HUD  has  revised 
5  570.200(c)(2)(i)  to  allow  the  recovery  of 
CDBG  funds  used  to  pay  for  public 
improvements  through  special 
assessments  imposed  only  on  properties 
owned  and  occupied  by  persons  not  of 
low  and  moderate  income,  where 
allowed  under  State  and  local  law. 

Another  commenter  questioned 
whether  CDBG  funds  could  be  used  to 
pay  for  "impact  fees  '  charged  as  a 
condition  of  obtaining  access  to  public 
improvements.  The  Department 
construes  the  Act  to  permit  the  use  of 
CDBG  funds  to  pay  only  those  fees 
which  reprpseni  the  recovery  of  the 
capital  costs  of  an  eligible  public 
improvement.  Conversely,  the 
Depariment  construes  the  certification 
on  assessments  to  be  applicable  only  to 
the  recovery  of  the  capital  costs  of  an 
eligible  public  improvement.  The 


definition  of  "special  assessments"  has 
been  modified  to  make  clear  that  it  only 
covers  the  recovery  of  the  capital  costs 
of  the  public  improvement. 

One  commenter  suggested  specific 
references  be  included  in  the  special 
assessment  section  of  the  regulations, 
indicating  that  if  CDBG  funds  were  used 
to  pay  the  special  assessment  of  tow 
income  persons,  the  improvement  would 
have  to  comply  with  Federal 
requirements  such  as  Davis-Bacon.  The 
Department  believes  the  statement 
made  in  5  570.200(c)(3](i)  has  been 
modified  accordingly. 

Another  commenter  inquired  whether 
the  prohibition  on  the  assessments  of 
low  and  moderate  income  persons  could 
be  waived  if  the  person  elects  to  pay  the 
assessment.  Insofar  as  the  special 
assessment  rules  refiect  provisions 
mandated  by  the  statute,  they  cannot  be 
waived.  In  relation  to  those  provisions 
prescribed  by  the  Department,  but  not 
mandated  by  statute,  the  Department 
believes  that  a  waiver  could  not  be 
given,  as  the  criteria  for  a  waiver  in 
I  570.5  could  not  be  met.  The  primary 
objective  of  the  CDBG  program  is  to 
benefit  low  and  moderate  income 
persons.  HUD  believes  that  if  such  an 
election  were  allowed  it  would  be 
contrary  to  the  primary  objective  of  the 
Act. 

Finally,  in  order  to  provide  grantees 
with  maximum  flexibility.  HUD  has 
revised  S  57D.200(c)(3).  The  Department 
will  allow  grantees  lo  pay  special 
assessments  for  non-low  and  moderate 
income  persons  as  well  as  low  and 
moderate  income  persons  out  of  CDBG 
funds  connected  with  a  public 
improvement  not  paid  for  with  CDBG 
funds,  provided  that  the  improvement 
meets  all  the  CDBG  requirements 
applicable  to  the  activity,  including 
environmental  and  citizen  participation 
requirements.  The  improvement  must 
also  meet  the  criterion  in  either 
§  570.206(a)(1)  for  benefit  to  low  and 
moderate  income  persons  (because  such 
an  improvement  serves  an  area 
generally),  or  §  57Q.2a6(b)  for 
ettmtnation  of  slum  or  blight,  or 
§  570.208(c)  for  urgent  needs.  (It  should 
be  noted  that  a  recent  statutory  change 
now  authorizes  payments  to  be 
considered  to  benefit  low  and  moderate 
income  persons  if  the  payments  are 
limited  to  low  and  moderate  income 
persons  where  the  improvement  does 
not  mee\  the  requirements  currently 
stated  in  $  570.208(a)(ll.  This  will  be 
reflected  in  subsequent  rulemaking.)  At 
§  570.300(f)(l)(iiil.  langiiaRe  added  on 
carrj'ing  out  an  activity  through 
designating  one  or  more  public  agencies 
is  derived  from  section  102(c)  of  the  Act. 
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Similar  language  was  formerly 
contained  in  the  CDBG  regulations  at 
S  570.500. 

Two  changes  have  been  made  in 
§  S70.200(g).  the  section  that  describes 
how  the  hmitalion  on  planning  and 
administrative  costs  is  calculated.  One 
of  the  changes  is  closely  related  to  the 
definition  of  administrative  costs  and  is, 
therefore,  explained  In  a  later  part  of 
this  preamble  which  describes  changes 
in  that  definition.  The  second  change  is 
the  addition  of  a  phrase  qualifying  the 
words  "program  income"  in  the  first 
sentence  of  S  570.200|g).  Language  has 
been  added  to  clarify  that,  under  the 
HUD-administered  Small  Cities 
program,  program  income  from  a  grant 
that  has  been  closed  out  but  which 
income  is  received  while  the  community 
has  another  active  small  cities  grant  is 
not  to  be  considered  in  determining  the 
20*%  limitation  on  the  closed  out  grant. 
However,  such  program  income  must  be 
considered  in  calculating  the  20^ 
limitation  on  the  aclive  HUD- 
administered  Smalt  Cities  grant. 

One  change  has  been  made  in 
§  570.200(h)  regarding  the  description  of 
pre-agreemenl  costs  for  which 
reimbursement  may  be  made.  The 
description  of  relocation  and  acquisition 
activities  has  been  revised  to  clarify  that 
acquisition  costs  for  which 
reimbursement  may  be  made  are 
limited.  Reimbursement  may  be  made 
for  costs  incurred  in  complying  with  the 
procediiral  requirements  of  $  570.606. 
such  as  obtaining  the  required 
appraisals,  but  not  for  the  cost  of  the 
real  property  itself. 

A  large  number  of  comments 
addressed  the  new  provision  at 
9  570.200(j),  related  to  the  constitutional 
prohibition  on  the  use  of  CDBG  funds 
for  religious  structures  to  be  used  for 
religious  purposes.  As  indicated  in  the 
preamMe  lo  the  proposed  rule,  that 
addition  lo  the  regulations  reflected  a 
long-standing  Departmental  policy 
which  prohibited  the  use  of  CDBG  funds 
for  activities  to  assist  active  churches  or 
other  religious  structures  used  for 
religious  purposes  or  lo  otherwise 
promote  religious  interests. 

The  First  Amendment  of  the 
Constitution  provides  that  "Congress 
shall  make  no  law  respecting  an 
establishment  of  religion."  In 
accordance  with  this  constitutional 
mandate,  the  United  States  Supreme 
Court  has  adopted  certain  principles,  in 
the  form  of  three  oft  stated  prongs,  to  be 
used  when  passing  on  the 
constitutionality  of  Federal  assistance. 
First,  the  statute  under  which  the 
assistance  is  to  be  provided  must  reflect 
a  clearly  secular  purpose.  Second,  the 
statute  must  have  a  primary  effect  that 


neither  advances  nor  inhibits  religion. 
Third,  the  statute  and  its  administration 
must  avoid  excessive  governmental 
entanglement  with  religion.  Lemon  v. 
Kurtzman.  403  U.S.  602  (1971).  Working 
out  case  applications  of  these  principles 
has  been  extraordinarily  difficult.  Chief 
Justice  Burger  noted  in  the  majority 
opinion  in  the  Lemon  case  that  the 
language  in  the  First  Amendment  is  "at 
best  opaque."  403  U.S.  612. 

The  first  prong,  that  the  statute  reflect 
a  clearly  secular  purpose,  is  not 
generally  problematic  and  does  not  pose 
a  problem  here.  The  primary  objective 
of  the  CDBG  program  is  the 
development  of  viable  urban 
communities,  by  providing  decent 
housing  and  a  suitable  living 
environment  and  expanding  economic 
opportunities,  principally  for  persons  of 
low  and  moderate  income.  This  clearly 
reflects  a  secular  purpose. 

In  constructing  the  reach  of  the 
second  prong  of  the  Lemon  test,  the 
Court  in  Hunt  v.  McNoir.  413  U.S.  734 
(1973),  staled: 

Aid  normally  may  be  thought  to  have  a 
primary  e0ect  of  advancing  religion  when  it 
flows  to  an  institution  in  which  rehgion  is  so 
pervasive  that  a  substantial  portion  of  its 
functions  are  subsumed  in  the  religious 
tnission  or  when  it  funds  a  upecifically 
religious  activity  in  an  oiherwi»e 
subslonlially  secular  setting. 

U.  at  742.  Government  assistance  to  a 
pervasively  sectarian  organization  for 
any  purpose,  secular  or  religious,  or  the 
funding  of  a  religious  activity  in  secular 
surroundings,  is  thus  viewed  as 
"advancing  religion"  in  violation  of  First 
Amendment  prmciples. 

In  considering  the  nature  of 
pervasively  sectarian  organizations. 
justice  Blackmun.  speaking  for  the 
majority  in  Roemer  v.  Maryland  Board 
of  Public  Works.  426  U.S.  735  (1976). 
declared:  'To  answer  the  question 
whether  an  institution  is  so  'pervasively 
sectarian'  that  it  may  receive  no  direct 
State  aid  of  any  kind,  it  Is  necessary  to 
paint  a  general  picture  of  the 
institution."  Id.  at  75a 

Unquestionably,  churches  are 
pervasively  sectarian.  Additionally, 
there  are  other  fundamentally  religious 
orgdnizationa  which  conform  to  the 
profile  of  a  sectarian  or  substantially 
religious  institution. 

Having  stated  the  above,  the 
Department  is  of  the  opinion  that  direct 
assistance  under  the  CDBG  program  to 
churches  or  other  primanly  religious 
organizations  to  acquire,  construct  or 
rehabilitate  buildings  would  be 
constitutionally  impermissible  under  the 
second  test  oi  Lemon,  notwithstanding 
the  secular  use  to  which  such  buildings 
would  be  put. 


Finally,  even  if  this  were  not  the  case, 
the  administrative  oversight  which 
would  be  necessary  to  assure  avoidance 
of  impermissible  religious  infiuences  in 
the  use  of  such  buildings  would  almost 
certainly  involve  an  "excessive 
government  entanglement"  with  religion 
in  violation  of  the  third  prong  of  the  test 
As  the  Court  states  in  Watz  v.  Tax 
Commission.  397  U.S.  G64  (1970|.  "a 
direct  money  subsidy  would  be  a 
relationship  pregnant  with  involvement 
and.  as  with  most  governmental  grant 
programs,  could  encompass  sustained 
and  detailed  administrative 
relationships  for  enforcement  of 
statutory  or  administrative 
standards  *   "  •.*  397  U.S.  at  675. 

In  1983.  in  order  to  confirm  the 
Department's  understanding  with 
respect  to  constitutional  limitations 
(particularly  with  respect  to  the  second 
and  third  prongs  of  the  Lemon  test),  the 
Department  requested  guidance  from  the 
DO)  concerning  the  effect  of  Supreme 
Court  Church/State  decisions  on  HUD 
programs,  specifically  the  section  202 
Direct  Loan  program  and  the  CDBG 
program. 

Under  section  202  of  the  Housing  Act 
of  1959. 12  U.S.C.  1701q.  loans  are  made 
to  private  nonprofit  corporations, 
limited  profit  sponsors,  consumer 
cooperatives,  public  bodies  or  agencies 
to  develop  housing  for  the  elderly  or 
handicapped.  To  allow  religious 
organizations  to  participate  as  sponsors 
of  202  projects,  HUD  requirements 
provide  that  religious  sponsors  must 
establish  private,  secular  nonprofit 
borrower  corporations  to  obtain  the  loan 
and  execute  the  mortgage  as  legal  owner 
of  the  proiect.  The  question  posed  to 
D0|  was  whether  the  HUD  requirements 
in  this  regard  were  constitutionally 
mandated.  It  is  important  to  note  that 
the  section  202  housing  program  is  an 
entirely  secular  activity  in  nature  and 
purpose. 

T^e  DO)  ruled  that  the  creation  of  a 
separate  secular  borrowing  entity  in  the 
section  202  program  is  constitutionaMy 
required.  In  reaching  this  result  DO) 
concluded  that  if  separate  secular 
borrower  entities  were  not  established. 
direct  and  substantial  aid  would  flow  lo 
churches,  in  xiolation  of  the 
Establishment  Clause.  The  opinion 
states,  "where  section  202  loans  given 
direcdy  to  churches  or  other 
fundamentally  religious  organizations, 
the  principle  "that  no  aid  at  all  go  to 
institutions  that  are  so  "pervasively 
sectarian"  that  secular  activities  cannot 
be  separate  from  sectarian  ones.l'l  see 
Roemer  \.  Maryland  Public  Works.  Bd.. 
426  U.S.  at  755,  would  by  definition  be 
violated." 
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Over  the  course  of  the  CDBC  program, 
questions  have  been  presented  as  to 
vkherher  churches  or  church-owned 
property  could  be  rehabilitated  with 
CDBG  funds  Departmental  advice  was 
thai  such  assistance  could  not  be 
provided.  This  conclusion  is  based  in 
part  on  Committee  for  Public  Education 

V   Syquist.  413  U.S.  756.  777  {1973). 

which  states  that  "if  the  State  may  not 
erect  buildings  in  which  religious 
activities  are  lo  take  place,  it  may  not 
mdmtain  such  buildings  or  renovate 
them  when  they  fall  into  disrepair." 

The  DOJ  opinion  concluded  that 
Hl'D  5  longstanding  policy  of  prohibiting 
CDBG  funds  to  rehabilitate,  maintain  or 
rpstore  churches  reflects  constitutional 
requirements  and.  further,  that  "any 
structure  used  to  promote  religious 
interests,  regardless  whether 
constructed  for  educational,  charitable 
or  whatever  purposes,  may 
not  *   *   •  receive  federal  assistance."  A 
subsequent  DO)  opinion  also  confirmed 
the  HL'D  position  that  the  prohibition 
applies  notwithstanding  the  fact  that  the 
structure  has  historic  significance. 

In  accordance  with  these  First 
Amendment  principles,  the  final  rule 
proscribes  the  use  of  CDBG  funds  for 
the  acquisition  of  property  or  the 
construction  or  rehabilitation  of 
structures  for  religious  purposes  or 
which  will  otherwise  promote  religious 
interests.  This  limitation  includes  the 
acquisition  of  property  for  ownership  by 
primarily  religious  entities  and  the 
construction  or  rehabilitation  (except  as 
noted  hereunder)  of  structures  owned  by 
such  entities,  regardless  of  the  use  made 
of  the  property  or  structure.  As  used  in 
the  final  rule,  the  term  "pnmarily 
religious"  is  meant  to  be  synonymous 
with  the  term  "pervasively  sectarian"  as 
that  term  has  been  used  by  the  Supreme 
Court  in  lis  First  Amendment  Church/ 
Slate  decisions- 

Hdving  stated  the  above,  the 
Department  is  aware  of  and  sensitive  to 
the  unique  and  vital  role  religious 
organizations  play  in  the  delivery  of 
services  and  other  assistance  to  lower 
income  persons  In  view  of  this,  every 
attempt  has  been  made  to  explore 
mechanisms  to  faciUtate  that  role  within 
the  fram.ework  of  First  Amendment 
Church/State  principles. 

After  a  thorough  consideration  of  all 
the  issues  involved,  the  Department  is  of 
the  opinion  that  it  would  be  in  accord 
with  Church/Slate  principles  to  permit 
CDBG  funds  for  the  rehabilitation  of 
build;ngs  owned  by  pnmarily  religious 
organizations  to  be  used  for  wholly 
secular  purposes  under  the  following 
circumstances: 

a.  The  building  (or  portion  thereof) 
that  is  to  be  Improved  with  CDBG  funds 


has  been  lea.sed  to  an  existing  or  newly 
established  wholly  secular  entity  (which 
may  be  an  entity  established  by  the 
religious  entity): 

b.  The  CDBG  assistance  is  provided  to 
the  lessee  (and  not  the  lessor)  to  make 
the  improvements: 

c.  The  leased  premises  will  be  used 
exclusively  for  secular  purposes 
available  to  all  persons  regardless  of 
religion: 

d.  The  lease  payments  do  not  exceed 
the  fair  market  rent  of  the  premises  as 
they  were  before  improvements  are 
made: 

e.  The  portion  of  the  cost  of  any 
improvements  that  also  serve  a  non- 
leased  part  of  the  building  will  be 
allocated  to  and  paid  for  by  the  lessor 

f.  The  lessor  enters  into  a  binding 
agreement,  that  unless  the  lessee,  or  a 
qualified  successor  lessee,  retains  the 
use  of  the  leased  premises  for  a  wholly 
secular  purpose  for  at  least  the  useful 
hfe  of  the  improvements,  the  lessor  will 
pay  to  the  lessee  an  amount  equal  to  the 
residual  value  of  the  improvements,  and 

g.  The  lessee  must  remit  the  amount 
received  from  the  lessor  under  (f)  above 
to  the  original  recipient  from  which  the 
CDBG  funds  were  derived. 

T^e  lessee  may  also  enter  into  a 
management  contract  authorizing  the 
lessor  religious  entity  to  use  the  building 
for  its  intended  secular  purpose.  In  such 
case,  the  religious  entity  must  agree  in 
the  management  contract  to  carry  out 
the  secular  purpose  in  accordance  with 
principles  prescribed  by  HUD. 

While  allowing  CDBG  assistance  to 
be  used  to  rehabilitate  buildings  owned 
by  primarily  religious  organizations, 
these  requirements  have  been  carefully 
tailored  to  ensure  that  constitutionally 
impermissible  assistance  to  religious 
entities  Is  avoided.  Thus,  the  religious 
entity  conveys  control  of  the  premises  lo 
be  assisted  during  the  life  of  the 
Improvements  and  the  provision  of 
assistance  is  to  a  secular  lessee  for  a 
secular  purpose.  Under  such  an 
agreement,  in  accordance  with  the 
constitutional  mandate,  religious 
organizations  will  derive  no  direct 
benefit  from  improvements  to  the 
premises  made  with  CDBG  assistance. 

The  final  rule  also  permits  CDBG 
funds  to  be  used  for  public  services 
otherwise  eligible  lo  be  provided 
through  a  pnmarily  religious  entity. 
where  the  religious  entity  enters  into  an 
agreement  with  the  recipient  that  in 
connection  with  the  provision  of  such 
services. 

a.  It  will  not  discriminate  against  any 
employee  or  applicant  for  employment 
on  the  basis  of  religion  and  will  not  limit 
employment  or  give  preference  in 


emplo^Tnent  to  persons  on  the  basis  of 
religion: 

b.  ft  will  not  discriminate  against  any 
person  applying  for  such  public  services 
on  the  basis  of  religion  and  will  nut  limit 
such  services  or  give  preference  to 
persons  on  the  basis  of  religion: 

c.  It  will  provide  no  religious 
instruction  or  counseUing,  conduct  no 
religious  workshop  or  serv  ices,  engage 
in  no  religious  proselytizing,  and  exert 
no  other  religious  influence  in  the 
provision  of  such  public  services:  and 

d.  The  portion  of  a  facility  used  to 
provide  the  public  services  shall  contain 
no  sectarian  or  religious  symbols  or 
decorations  (other  than  those 
permanently  affixed  to  or  part  of  the 
structure). 

Where  public  services  provided  under 
the  above  provisions  are  carried  out  on 
property  owned  by  the  primarily 
religious  entity.  CDBG  funds  may  also 
be  used  for  minor  repairs  to  such 
property  which  are  directly  related  lo 
carrying  out  the  public  ser\'lces.  where 
the  cost  constitutes  in  dollar  terms  only 
an  incidental  portion  of  the  CDBG 
expenditures  for  the  public  serx'ices. 

In  allowing  primarily  religious  entitles 
lo  serve  as  public  service  providers,  the 
Department  considers  the  provision  of 
assistance  as  flowing  through  such 
entities  to  the  intended  beneficiaries  of 
the  particular  program. 

Numerous  comments  addressed 
S  570.200  (k)  of  the  rule,  which  gives 
effect  to  the  displacement  provisions  at 
section  104(k)  of  the  Act.  Several 
commenters  found  it  confusing  to  have 
responsibilities  concerning  displacement 
located  in  several  different  parts  of  the 
rules  (separate  references  to 
displacement  were  contained  in 
proposed  Subparts  C,  D.  |.  and  K).  The 
requirements  relating  to  displacement. 
relocation  benefits,  including  tho.<;e 
under  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970.  and 
new  requirements  for  replacement 
housing  added  to  the  Act  by  the  1987 
Act  have  been  consolidated  and  have 
been  recently  published  as  an  interim 
rule-  (53  FR  31234,  August  17.  19B6)  The 
regulations  which  are  included  In  (he 
interim  rule  have  been  reprinted  m  this 
final  rule  without  change  except  for 
5  570.900.  as  explained  in  the  preamble 
covering  Subpart  O.  below. 

The  provisions  dealing  with 
restrictions  on  the  change  of  use  of  real 
property  ( S  570.200  ( 1 )  of  the  proposed 
rule)  have  been  modified  and  combined 
with  provisions  on  disposition  of  real 
property.  The  combined  provisions  now 
appear  in  Subpart  |.  at  %  570.505.  "Use  of 
real  property." 
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Section  570^1    Basic  eligible 
activities. 

At  fi  570.201(a).  The  DeparimenI  has 
clarified  that  only  "long-term",  i.e..  15  or 
more  year,  teases  are  considered  to 
constitute  acquisition  for  the  purpose  of 
CDBG  eligibility. 

A  commenter  recommended  thai 
activities  identified  at  g  S70.201(c], 
concerning  public  facilities  and 
improvements,  should  only  be  eligible  if 
they  occur  in  conjunction  with  other 
CDBC  funded  activities.  The  Act  does 
not  establish  such  a  limllalion,  and  HUD 
will  not  do  so  because  it  does  not  wish 
to  curtail  a  grantee's  flexibility  in  this 
urea. 

A  number  of  commenters  had 
suggestions  concerning  faciliUes 
designed  for  use  in  providing  shelter  for 
persons  having  special  needs.  These 
types  of  facilities  include,  but  are  not 
limited  to,  shelters  for  the  homeless: 
convalescent  homes:  hospitals:  nursing 
homes;  battered  spouse  shelters; 
halfway  houses  for  runaway  childrea 
drug  offenders  or  parolees;  group  homes 
fur  mentally  retarded  persons;  and 
temporary  housmg  for  disaster  victims. 
The  thrust  of  the  comments  was  that  the 
structures  should  be  viewed  as  public 
facilities  and.  therefore,  not  subject  to 
the  longstanding  regulatory  prohibitions 
al  S  570.207  regarding  the  construction 
of  new  permanent  residential  structures. 
Some  of  the  types  of  shelters  described 
above  are  specifically  identified  as 
eligible  for  CDBG  assistance  in  the 
nigulations.  Because,  however,  statutory 
changes  since  1980  have  substantially 
broadened  the  eligibility  of  public 
facitilies,  S  S70.201(c)  has  been  revised 
to  specify  the  eligibility  of  the  new 
construction  of  various  types  of 
temporary  shelters.  The  shelters  listed 
above  are  Included  as  examples  In  the 
final  regulation. 

Several  comments  on  \  570.201(e), 
"public  services."  addressed  matters 
outside  any  particular  rule  change 
proposed,  KUD  has  adopted  a 
commenter's  suggestion  that  since  fair 
housing  counseling  is  eligible  as  a  public 
service,  it  should  be  listed  among  the 
examples  of  eligible  services  contained 
m  the  section. 

Another  commenler  felt  that  public 
service  activities  should  only  be  allowed 
in  conjunction  with  other  eligible  CDBG 
activities,  and  that  the  increase  in  the 
allowable  percentage  of  funds  for  public 
Kervices  would  detract  from  housing 
activities.  HUD  is  committed  lo  allowing 
grantees  lo  exercise  the  maximum 
discretion  possible,  subject  lo  the  limits 
set  out  In  the  statute  and  rules.  The 
Department  Is  not  inclined  to  place 


greater  restrictions  on  public  service 
activities  than  the  Act  itself  imposes. 

One  commenler  suggested  that  the  15 
percent  of  grant  limitation  on 
expenditures  for  public  services  should 
be  calculBted  based  on  the  grant  amount 
plus  ail  program  income,  rather  than  the 
grant  amount  alone.  The  Department 
disagrees,  since  it  is  generally  agreed 
that  the  CDBG  program  is  intended 
primarily  to  address  physical 
development  needs.  The  Department 
does  authorize  program  income  to  be 
counted  In  the  base  against  which  the  20 
percent  limit  on  planning  and  program 
administration  is  calculated,  but  there  is 
justification  for  this  policy.  Program 
income  increases  the  size  of  the  local 
CDBG  program  which  must  be 
administered.  Also,  basing  the  15 
percent  limit  only  on  the  grant  amount 
allows  grantees,  and  liUD.  to  determine 
precisely  the  dollar  limit  on  public 
services  before  a  program  year  begins. 

While  the  Department  proposed  no 
change  to  S  570.201(k),  one  comraenter 
recommended  that  the  removal  of 
architectural  barriers  related  lo  mobile 
homes  should  be  eligible  regardless  of 
whether  a  mobile  home  is  classified 
under  State  law  as  real  properly  or 
personal  property-  The  Department  has 
amended  5  570.202  to  clanfy  that  CDBG 
funds  may  be  used  (o  rehabilitate 
manufactured  housing  where  such 
housing  constitutes  part  of  the 
community's  permanent  housing  stock. 
CDBG  funds  may  be  used  to  remove 
architectural  barriers  of  such  housing. 

HUD  published  on  lune  2. 1988  (53  FR 
2Q215),  its  final  regulation  implementing 
section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended,  for  Ht-lDs  Federally- 
assisted  programs.  That  regulation 
establishes  specific  accessibility 
requirements  for  new  construction  and 
alterations. 

Section  570.202    Eligibh  rehabilitation 
and  preservation  activities. 

The  Department  received  several 
comments  opposing  its  proposal  to 
delete,  from  the  kinds  of  buildings  and 
improvements  eligible  for  rehabiWlation 
and  preservation  activities  under 
§  570.202,  the  rehabilitation  of  privately 
owned  non-residential  structures.  These 
commenters  contended  that  only 
allowing  the  rehabilitation  of 
commercial  or  Industrial  buildings  under 
$  570.203.  special  economic  development 
activities,  would  be  unreasonable,  since 
il  would  require  grantees  to  make 
"necessary  or  appropriate' 
determinations  even  in  cases  where  the 
rehabilitation  was  undertaken  to 
improve  the  appearance  of  the  area  or  to 
protect  the  public  from  safety  hazards. 
HUD  agrees  that  in  such  situations,  the 


rehabilitation  of  commercial  or 
industrial  buildings  should  be  permitted 
under  $  570.202.  Therefore,  paragraph 
(a)  has  been  revised  by  adding  a 
subparagraph  (3)  to  include  the 
rehabilitation  of  publicly  or  privately 
owned  commercial  or  industrial 
buildings,  but  where  the  building  is 
owned  by  a  private  for-profi^'tfusincss. 
the  rehabihtation  is  limited  fo 
improvements  lo  the  exterior  of  the 
building  and  the  correction  of  code 
violations.  Other  types  of  rehabilitation 
of  such  buildings  could  only  be  eligible 
under  S  570.203(b).  (The  rehabilitation  of 
public  facilities  continues  to  be  eligible 
under  J  570.201(cl.) 

The  final  rule  clarifies  that  CDBC 
funds  may  be  used  to  rehabilitate 
manufactured  housing.  Such  housing 
must  constitute  part  of  the  community's 
permanent  housing  stock. 

The  1963  Act  amended  Sections 
105(a)(2)  and  105(a)(14)  of  the  Act  to 
ma)te  ineligible  the  use  of  CDBG  funds 
for  buildings  for  the  general  conduct  of 
government.  Under  these  amendments, 
the  historic  preservation  of  such 
buildings  is  ineligible,  and  HUD  has 
modified  both  S  57Q.202(dl  and 
§  570.207(a)(1)  accordingly.  However, 
the  removal  of  architectural  barriers 
(which,  unlike  histonc  preservation,  is 
specifically  made  eligible  by  the  Act) 
will  be  unaffected  by  the  amendments- 
Section  570.202(b)(7)(iv)  was 
previously  amended  (52  FR  4B70)  in 
conjunction  with  changes  for  lead-based 
paint  requirements  and  is  included  in 
this  rulemaking  without  further  change. 

Section  570.203    Special  economic 
development  activities. 

Many  commenters  expressed  concern 
about  being  required  under  §  570.203(b) 
to  consider,  in  ever>'  instance,  the  extent 
of  need  of  the  for-profit  business  for 
CDBG  assistance,  and  the  amount  of  the 
assistance  provided  in  relation  to  the 
anticipated  public  benefit  that  would 
result.  HUD  was  asked  to  define  "need" 
and  "benefit"  for  this  purpose.  HUD 
recognizes  the  difficulty  in  using  terms 
such  as  "need"  and  "benefit"  without 
providing  additional  guidance.  However, 
it  appears  infeasible  to  provide  guidance 
that  would  be  applicable  lo  all 
situations.  Instead  HUD  has  revised 
§  570.203(b)  to  require  the  grantee,  in 
making  its  "necessary  or  appropriate" 
determination,  to  conduct  an  analysis  to 
determine  that  the  extent  of  any 
financial  assistance  to  be  provided  is 
not  excessive,  taking  into  account  the 
actual  needs  of  the  business  in  making 
the  project  financially  feasible  and  ihe 
extent  of  public  benefits  expected  to  be 
derived  from  the  project.  HUD's  review 
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of  the  rpripient's  documentation  would 
be  aimed  at  identifying  any  case  where 
the  amount  of  assistance  piovided  was 
clearly  unreasonable.  The  final  rule  also 
makes  clear  thai  such  a  determination  is 
required  to  be  made  even  if  the 
assistance  is  provided  to  a  for-profit 
business  through  a  subrecipient. 

Section  570204    Special  activities  by 

subrecipients. 

A  commenter  suggested  that  since 
there  is  increasingly  more  competition 
for  scarce  resnurces,  granfees  should 
have  the  option  of  making  loans  to 
subrecipients  identified  in  §  570.204(cl. 
rather  than  being  limited  to  making 
grants.  The  1987  Act  amended  the  Act  to 
authorize  assistance  of  any  kind  to  such 
entities,  and  the  final  rule  reflects  this 
change. 

The  final  rule  has  been  changed  la 
clarify  current  policy  that  certain 
activities  carried  out  by  these  special 
subrecipients  are  subject  to  the  same 
restrictions  as  when  the  recipient  carries 
them  out  itself.  These  restrictions  are: 
the  dollar  limitation  and  non- 
substitution  requirements  on  public 
services:  the  requirement  for  a 
necessary /appropriate  determination 
when  CDBG  assistance  is  provided  to  a 
for-profit  business;  and  the  dollar 
limitation  on  planning  and  program 
administration  actixities. 

Section  570.205    Bligib/e  planning, 
urban  environmental  design  and  policy- 

planning-management-capacity  building 
activities. 

Two  commenters  requested  a  revision 
to  I  570.205  that  would  allow  charging 
environmental  assessments  to  general 
planning  costs.  Because  some  grantees 
may  find  it  burdensome  to  separate 
project-apecific  environmental 
assessmen's.  $  57a205(a)(4)(iv)  has  been 
revised  to  provide  the  alternative  of 
including  such  costs  under  eligible 
planning  activities.  Where  grantees 
choose  to  consider  surh  costs  as 
plarming.  however,  the  costs  will  then 
be  subject  to  the  20  percent  limitation  on 
planning  and  program  administration 
costs  described  in  §  570.200(g). 

Language  has  been  added  to  the 
regulation  to  make  clear  that  planning 
activities  include  identification  of 
actions  to  implement  the  plans,  but  not 
the  implementing  actions.  Actions  to 
implement  the  plan  must  be  eligible 
under  SS  570.201-570.204.  or  570.206  to 
be  assisted  with  CDBG  funds. 

Several  commenters  have  requested 
that  HUD  restore  language  to 
9  570,2O5(a)(4)(iv)— language  deleted  in 
1983  for  the  purpose  of  simplification 
only — that  identifies  urban 
environmental  design  plans  as  an 


eligible  planning  activity.  This  has  been 
done. 

One  commenter  suggested  that  since 
proposed  5  570.904{rHl)  would  involve 
recipients'  undertaking  an  analysis  of 
impediments  to  fair  housing  choice,  the 
cost  of  undertaking  this  analysis  should 
be  shown  as  an  eligible  planning 
expense  under  S  570.205(a).  While 
5  570-904(c)(1)  is  a  review  criterion  and 
not  a  requirement.  HUD  agrees  that  it 
would  be  useful  for  this  expenditure  to 
be  specifically  identified  as  an  eligible 
cost,  and  a  new  §  570.20S{aH4)(vii)  has 
been  added  to  so  describe  this  kind  of 
expenditure. 

Section  57a205(all4|(vii)  has  been 
added  to  clarify  that  the  analysis  of 
impediments  to  fair  housing  choice 
provided  for  in  §  570.904(c)(1)  may  be 
considered  an  eligible  planning  activity. 
"Fair  housing  choice"  means  the  ability 
of  persons  regardless  of  race,  color, 
religion,  sex  or  national  origin  of  similar 
income  levels  to  have  available  to  them 
the  same  housing  choices.  "Impediments 
to  such  housing  choices"  are  any 
actions,  omissions  or  decisions  taken 
because  of  race,  color,  religion,  sex  or 
national  origin  which  restrict  housing 
choices  or  the  availability  of  housing 
choices. 

The  1987  amendments  to  the  Act 
simplified  the  provision  for  energy  use 
strategies.  The  amendment  did  not 
narrow  or  otherwise  change  the 
eligibility  of  activities  necessary  for  the 
development  of  energy  use  strategies 
related  to  a  recipient's  community 
development  goals.  Therefore,  no 
change  has  been  made  to  the  language 
in  5  570.205(a]l3)(v)  identifying  the 
development  of  energy  use  and 
conservation  strategies  as  an  eligible 
plannin|i.activity. 

Section  570.206    Program 

administration  costs. 

Under  the  proposed  rule,  the 
definition  of  administrative  costs 
subject  to  the  20  percent  limitation  was 
proposed  to  be  expanded  to  include  the 
costs  of  any  staff  principally  engaged  in 
managing  or  supervising  other  staff. 
irrespective  of  whether  and  to  what 
extent  they  also  engaged  in  activity 
delivery  functions.  More  than  150 
comments  were  received  on  this 
proposal,  with  virtually  all  commenters 
vigorously  opposing  it.  After  considering 
the  public  comments  and  a  subsequent 
report  that  addressed  the  subject  by  the 
Surveys  and  Investigations  Staff. 
entitled  'A  Report  to  the  Committee  on 
Appropriations.  U.S.  House  of 
Representatives  on  the  CDBG  Program  ' 
(March  1985).  the  Department  has 
decided  not  to  adopt  the  proposed 
change. 


Commenters  offered  many  arguments 
against  the  proposed  change.  A  frequent 
comment  was  that  it  is  unreasonable  not 
to  consider  the  management  and 
supervision  of  staff  engaged  in  activity 
delivery  functions  as  an  essential 
element  of  activity  delivery.  Another 
argument  frequently  offered  was  that 
the  rule  would  skew  the  local  activity- 
selection  process  away  from  the  types  of 
activities  often  carried  out  by 
subrecipients.  Especially  affected  would 
be  staff  intensive  activities,  such  as 
public  services  and  housing 
rehabilitation.  There  was  widespread 
concern  that  transfer  of  5uper\'isory 
casts  from  activity  accounts  to  the 
program  administration  account  would 
result  in  many  grantees  exceeding  the  20 
percent  cap  and,  therefore,  would  force 
them  to  make  undesirable  changes  in 
locally  determined  priorities.  It  was  also 
contended  by  many  commenters  that  the 
rule  would  be  administratively 
burdensome,  significantly  incredsing 
recordkeeping  requirements. 

Most  commenters  recommended 
maintaining  the  previous  rule,  under 
which  the  20  percent  cap  applies  to 
overall  program  administration,  but  not 
to  project  administration.  However,  as 
confirmed  by  the  Surveys  and 
Investigations  Staff  report,  the 
distinction  between  program  and  project 
administration  remains  vague  and 
subject  to  various  local  interpretations. 
Therefore,  in  this  final  rule,  the 
Department  is  clarifying  which  expenses 
fall  under  program  administration, 
without  expanding  the  scope  of  that 
category  beyond  the  boundaries 
currently  observed  by  most 
communities.  Accordingly,  the  final  rule 
describes  the  types  of  assignments 
involved  in  overall  program 
administration.  The  rule  also  describes 
two  alternatives  for  charging  salaries, 
wages,  and  related  costs  to  the  program 
administration  category.  Under  the  first 
alternative,  the  grantee  would  identify 
each  person  whose  primary 
responsibilities  with  regard  to  the 
program  involve  these  types  of 
assignments.  The  entire  salary,  wages, 
and  related  costs  allocable  to  the 
program  of  such  persons  could  then  be 
charged  to  the  program  administration 
category.  This  approach  should  simplify 
recordkeeping.  Under  the  second 
alternative,  the  grantee  would  identify 
each  person  whose  responsibilities 
involve  any  of  these  types  of 
assignments.  The  percentage  of  time 
each  person  spends  on  such 
assignments  would  then  be  applied  to 
his  or  her  salary,  wages,  and  related 
costs  to  determine  the  amount  to  be 
charged  to  the  program  administration 
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category.  This  pro  rata  approach  would 
require  more  detailed  recordkeeping,  but 
might  be  preferred  by  smaller 
communities  where  the  same  staffs 
carrying  out  program  administration 
assignments  also  spend  substantial  time 
in  the  execution  of  activities  eligible 
under  §  570.201  through  §  570204 

The  final  rule  also  contains  a 
conforming  amendment  to  S  570.200(g). 
limiting  the  application  of  the  20  percent 
cap  to  planning  activities  under 
S  570.205  and  to  administrative  costs 
under  §  570.206.  The  proposed  specific 
reference  to  subrecipients  ir.  §  570.200(g) 
has  been  deleted  because,  as  a  general 
rule,  subrecipients  do  not  carry  out 
overall  program  management  functions. 
It  should  be  noted,  however,  that  if  a 
grantee  delegates  overall  program 
management  functions,  as  described  in 
S  570.206(a),  lo  a  subrecipient.  the  costs 
of  carrying  out  those  functions  must  be 
charged  lu  the  program  administration 
account  and  are  subject  to  the  20 
percent  cap. 

Many  commenters  argued  that  fair 
housing  counseling  should  be  removed 
from  under  the  20  percent  cap  and 
designated  as  an  eligible  activity  under 
§  570.201.  Since  it  would  require  a 
legislative  change  to  make  such  an 
activity  eligible  in  its  own  right,  the 
commenters'  goal  could  only  be 
accomplished  in  these  regulations  by 
highlighting  that  such  counseling  can  be 
carried  out  as  a  public  service  under 
§  570.201(e).  However,  with  the 
exception  of  planning  and  program 
administration,  grantees  must  be  able  to 
demonstrate  how  each  activity 
addresses  at  least  one  of  the  three 
national  objectives.  Because  this 
requirement  constrains  a  grantee's 
ability  to  take  fair  housing  actions 
which  address  all  income  ranges,  and  lo 
effectively  meet  its  affirmatively 
furthering  fair  housing  certification,  fair 
housing  activities  have  been  retained  as 
eligible,  but  subject  to  the  20  percent  cap 
provision.  It  should  be  noted  that  to  the 
extent  fair  housmg  counseling  is 
directed  to  low  and  moderate  income 
persons,  it  would  also  be  eligible  as  a 
public  service  under  S  570.201(e)  if  at 
least  51%  of  the  persons  assisted  are  of 
low  and  moderate  income. 

Based  on  comments  by  DO|  the 
Department  has  changed  the  heading  of 
§  570.206(c)  from  "Fair  housing 
counseling"  to  "Fair  housing  activities" 
and  provided  more  examples  of  eligible 
activities.  The  purpose  of  Title  VIII 
enforcement  is  to  eliminate 
discrimination  in  housing  transactions. 
It  does  not  include  discrimination  in 
housing  on  the  basis  of  race,  color, 
religion,  sex  or  national  origin  for  the 


purpose  of  attaining  or  maintaining  a 
particular  statistical  measure.  The 
elimination  of  discrimination  widens 
housing  choices.  As  one  of  the  eligible 
fair  housing  activities  which  can  be 
funded  with  CDBG  funds,  the  provision 
of  fair  housing  counseling,  i.e..  making 
persons  of  all  races,  colors,  religions. 
sexes,  and  national  origins  aware  of 
housing  opportunities  and  related 
resources  such  as  access  to 
transportation.  In  all  parts  of  a 
community,  facilitates  such  widened 
housing  choices. 

Because  §  570.206  cannot  provide  an 
absolute  answer  in  every  case  where  a 
grantee  may  need  to  classify  a  particular 
expenditure  as  either  an  activity 
delivery  cost  or  a  general  administrative 
cost,  the  Department  encourages  any 
grantee  with  a  particular  problem  in 
applying  this  regulation  to  a  specific 
circumstance  to  write  to  HUD  (1) 
describing  the  particular  expenditure  in 
question.  (2)  explaining  the  reasons  the 
grantee  believes  the  expenditure  to  be 
an  activity  delivery  cost  or  a  program 
administration  cost,  and  (3)  requesting 
clarification  of  the  Department's  poUcy 
as  it  applies  to  the  situation  in  question. 

Section  570.206(a)(4)  has  been 
modified  in  order  to  clarify  that  eligible 
administrative  costs  include  rental 
payments  (including  payment  of 
depreciation  or  use  allowances),  but  not 
purchases  of  office  space  for  the 
administration  of  the  CDBG  program. 
Such  costs  would  be  allowable  as  rent 
or  through  depreciation  or  use 
allowances  in  accordance  with  0MB 
Circular  A-87.  Based  upon  questions 
from  grantees.  HUD  wants  to  make  clear 
that  the  regulations  do  not  authorize  the 
acquisition  by  purchase  of  real  property 
for  this  purpose,  because  of  the 
indefinite  period  of  the  program's 
authorization. 

Paragraph  (d)  under  %  570.206  has 
been  deleted  and  the  paragraph  is 
reserved.  This  paragraph  made  eligible 
the  provision  of  assistance  to  facilitate 
performance  and  payment  bonding.  The 
provision  was  deleted  as  unnecessary 
since  such  costs  would  be  eligible  under 
the  provisions  which  make  eligible  the 
activity  upon  which  the  contractor's) 
would  be  performing.  The  Department 
believes  it  is  important  that  the 
eligibility  of  assistance  for  this  purpose 
should  not  fall  under  §  570.206  because 
activities  eligible  under  that  provision 
are  not  subject  to  scrutiny  for 
compliance  with  the  national  objectives. 

Section  570.208    Criteria  for  national 
objectives. 

The  proposed  section  at  %  570.208(a), 
describing  the  criteria  that  would  be 
used  to  determine  whether  an  activity 


meets  the  national  objective  of 
benefitting  low  and  moderate  income 
persons,  drew  a  targe  number  of 
comments.  The  majority  of  these 
comments  addressed  the  use  of  CDBG 
funds  for  economic  development  and 
jobs.  However,  a  wide  range  of  issues 
were  raised,  and  this  entire  section  of 
the  rule  has  been  revised  as  a  result. 
The  major  changes  are: 

(a)  Amplification  of  the  point  that, 
notwithstanding  that  an  activity  meets 
one  of  the  stated  criteria,  substantial 
evidence  that  the  activity  does  not 
benefit  low  and  moderate  income 
persons  will  rebut  the  presumption  thai 
the  activity  meets  the  national  objectiv«- 

(b)  Rule  revisions  to  reflect 
amendments  lo  the  1983  Act  enacted  in 
the  Housing  and  Community 
Development  Technical  Amendments 
Act  of  1984.  concerning  activities  ihut 
serve  an  area  generally: 

|c)  Expansion  of  the  groups  for  which 
a  presumption  of  low/moderate  income 
benefit  will  be  given; 

(d)  Combining  of  the  proposed  criteni 
for  rehabilitation  and  acquisition/ 
construction  of  property  for  housing  inin 
a  single  crilenon; 

(e)  Substantial  revision  of  the  criteriun 
for  activities  designed  to  create  or  retain 
jobs;  and 

(f)  Deletion  of  the  criterion  related  to 
activities  that  are  a  prerequisite  to  or  ;in 
integral  part  of  another  activity 

A  more  detailed  discussion  of  the 
comments  received  and  the  changes 
made  follows. 

In  the  past,  standards  used  in  the 
program  for  determining  whether  an 
activity  meets  one  of  the  national 
objectives  have  been  conditioned,  so 
that  such  determinations  would  be 
rebuttable  where  there  was  substanlial 
evidence  to  the  contrary.  The  applicable 
regulation,  at  §  570.901(b)(1).  slated  that 
"the  following  activities.  In  the  absence 
of  substantial  evidence  lo  the  contrar>'. 
will  be  considered  to  benefit  low  and 
moderate  income  persons."  It  further 
conditioned  the  standards  by  stating 
that  "in  determining  whether  an  activitv 
will  actually  benefit  low  and  moderate 
income  persons,  the  net  effect  of  the 
completed  activity  shall  be  considered 
Therefore,  the  location  of  an  activity 
although  a  signiticant  consideration, 
would  not  alone  demonstrate  its  benef  t 
to  low  and  moderate  income  persons. 
Under  the  proposed  rule,  the  referenct's 
to  the  "net  effect "  and  "location"  of  th.^ 
activity  would  have  been  deleted,  and 
the  "evidence  to  the  contrary"  referenne 
would  have  been  retained  withoul 
further  elaboration. 

In  considcfing  various  criteria  that 
could  be  employed  in  the  final  rule. 
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h{L"D  has  determined  that  some 
elaboration  would  be  helpful  for  making 
judamenta  about  activities  that,  m 
nddition  to  benefitting  low  and 
moderate  irxome  persons,  provide 
substantial  benefits  to  other  persons  as 
well,  or  actually  mvolve  negative  effects 
on  low  and  moderate  income  persons 
that  lend  to  offset  the  benefits  to  such 
persona.  Accordingly,  the  Tma!  rule 
contains  the  qualification  that,  in 
determining  whether  there  is  substantial 
evidence  to  the  contrary,  the  full  range 
of  direct  effects  of  the  assisted  activity 
will  be  considered. 

Section  570.208(a)(1)  of  the  proposed 
rule  related  to  area  benefit  activities.  In 
the  proposed  rule.  HUD  mdicated  that 
assistance  to  businesses  or  commercial 
establishments  cuuld  qualify  as 
benefitting  low  and  moderate  income 
persons  where  the  area  served  by  the 
business(es)  is  one  containing  a 
sufficiently  large  (generally  51  percent 
or  more)  proportion  of  low  and 
mod^irate  income  persona.  In  defining 
such  service  areas,  the  proposed  rule 
emphasized  ensuring  that  the  entire 
area  served  by  an  activity  be 
considered-  An  example  was  given  in 
the  discussion  of  this  proposal  of  a  case 
where  a  commercial  strip  is  located  on 
the  boundaries  of  two  neighborhoods 
and  serves  both  of  them.  The  proposal 
would  have  required  that  the  income 
characteristics  of  both  neighborhoods  be 
rombined  in  determining  whether  there 
IS  a  sufficient  proportion  of  low  and 
moderate  income  persons  in  the  service 
area  to  qualify  under  that  national 
objective.  Cnrnmenlers  were  concerned 
about  the  liiifii^ul^y  of  determining  the 
service  ATfi^  uf  an  activity  involving 
assistance  to  businesses.  It  was  noted 
that,  in  a  commercial  strip  or  district, 
different  stores  would  very  hkely  serve 
somewhat  different  areas.  The  final  rule 
retains  the  requirement  that  the  area 
served  by  the  activity  must  be  the  entire 
area  served.  This  is  considered 
necessary  in  order  to  avoid  covering 
CfiSt!S  where  there  may  be  one  or  more 
relatively  small  areas  ihat  are 
predominantly  lower  income  included  in 
the  total  area  served  by  an  activity. 
However,  the  example  of  the 
commercial  strip  has  been  dropped  in 
recognition  of  the  difficulty  of 
determining  the  precise  area  it  would 
serve.  1(  is  recognized  that  grantees  will 
have  'o  make  common  sense  judgments 
about  the  area  served  by  a  business 
sinp  or  distncl  for  which  public 
improvements  or  facade  treatment  is 
contemplated— perhaps  even  making  a 
distinction  between  primary  and 
secondary  service  areas.  In  providing 
assistance  directly  to  a  particular 


commercial  establiihment  based  on  the 
area  tt  serves,  a  grantee  woukl  be 
expected  to  conduct  surveys  or 
analyses,  as  appropriate,  to  determine 
the  area  it  serves  or  the  income 
charactenstics  of  its  clientele,  whenever 
there  is  reason  to  question  that  the 
business  serves  an  area  other  than  the 
neighborhood  in  which  it  is  located.  The 
proposed  rule  staled  that  an  activity 
need  not  be  located  in  its  service  area. 
Upon  review,  it  was  determined  lhat 
this  could  occur  only  m  very  remote 
circumstances  and  it  would  be 
unnecessarily  confusing  to  provide  for  it 
specifically  m  the  rule-  It  was  therefore 
deleted  in  the  final  rule. 

The  proposed  rule  at  }  570.20efa)(2) 
reflected  a  1983  Act  amendment  to 
section  105(c)(2)  of  the  Act.  This 
proposed  change  hmitcd  the  exception 
to  the  general  rule  that  area  beneBt 
activities  must  serve  areas  of  51  percent 
or  more  low  and  moderate  income 
persona  to  those  grantees  having  no 
areas  containing  that  high  a  percentage 
of  such  persons.  In  the  rule  preamble, 
however,  it  was  also  noted  that  this 
statutory  provision  had  been  modified 
by  the  Technical  Amendment  Act 
shortly  before  publication  of  the 
proposed  rule,  and  that  the  final  rule 
would  have  to  be  amended  to  conform 
to  the  new  provision.  Accordingly,  the 
rule  has  been  modified,  at 
S  570.20a(a)(l)(ii),  to  indicate  the 
following: 

(b)  The  exception  is  limited  to 
metropolitan  cities  and  urban  counties; 
and 

(b)  It  applies  to  any  such  community 
in  which  less  than  one-quarter  of  all  of 
the  areas  in  the  community  have 
concentrations  of  low  and  moderate 
income  persons  exceeding  51  percent. 

As  specifically  required  by  the 
statutory  am.endment,  the  Department 
issued  detailed  instructions  to  all 
entitlement  grantees  on  [anuary  4, 19B5. 
outlining  how  this  exception  was  to  be 
implemented.  HUD  elected  to  use 
Census  Block  Croups  as  the  common 
denominator  for  determining  both 
whether  a  community  qualifies  to  use 
the  exception  and  the  minimum  level  of 
concentration  of  low  and  moderate 
income  persons  that  would  qualify  for 
such  a  community.  In  order  to  provide 
maximum  flexibility.  HUD  will 
recognize  service  areas  that  are  located 
anywhere  in  the  community's 
jurisdiction,  if  it  can  be  demonalraled 
that  the  coiii.eiurat;on  of  tow  end 
moderate  income  persons  in  that  area  is 
at  least  as  high  as  the  percentage 
established  using  the  procedure  outlined 
in  the  regulations. 


A  paragraph  has  been  added  at 
S  570.208(a)(l)(iv)  to  reflect  current 
policy  that  decennial  census  data  is  to 
be  used  for  determining  Ihe  income 
characteristics  of  service  areas  for  this 
purpose,  and  certain  exceptions  to  such 
usage.  Proposed  paragraph  %  570.206(d) 
has  been  repositioned  at 
S  570.20fl(a)(l)(iii)  to  improve  clarity. 

In  relation  to  the  criterion  for  benefit 
to  low  and  moderate  income  persons  at 
S  S70.208(a}(3)  in  the  proposed  rule 
entitled  Limited  Clientele,  and  now  at 
§  57a208(a)(2).  HUD  proposed  to 
expand  the  provision  to  cover  not  only 
facilities,  but  also  services,  that  do  not 
serve  an  area  generally  but  which, 
because  of  their  specialized  nature, 
serve  a  limited  clientele  that  constitutes 
a  particular  segment  of  the  low  and 
moderate  income  population.  Facilities 
or  services  designed  for  and  used  by 
senior  citizens  or  handicapped  persons 
were  presumed  to  meet  this  proposed 
criterion.  One  commenter  asked  that  the 
concept  be  broadened  to  Include  the 
homeless.  HUD  agrees,  and  has 
broadened  the  presumption  to  include 
other  segments  of  the  population  for 
which  It  is  reasonable  to  assume  thai 
most  will  fall  within  the  definition  of 
low  and  moderate  income  persons. 
These  additions  include  abused 
children,  battered  spouses,  homeless 
persons,  illiterate  persons  and  migrant 
farm  workers.  The  effect  of  broadening 
this  presumption  is  to  reduce  the  need 
for  income  information  to  be  collected 
and  maintained  to  document  that  a 
facility  or  service  benefits  low  and 
moderate  income  persons.  Concerns  thai 
occasionally  such  a  presumption  may  be 
incorrect  will  be  addressed  through  Ihe 
general  provision  in  fi  570.20B(a),  and 
where  there  is  substantial  evidence  that 
the  presumption  is  incorrect,  the  grantee 
would  be  required  to  provide  Ihe  usual 
documentation  supporting  a  claim  of 
principal  benefit  to  low  and  moderate 
income  persons- 
One  commenter  suggested  that  HUD  ' 
require  100  percent  benefit  to  low  and 
moderate  income  persons  for  such 
specialized  facilities  and  services, 
However,  the  effect  of  imposing  such  a 
requirement  could  be  to  create  severe 
feasibility  problems  in  providing 
facilities  and  services  for  low  and 
moderate  income  persons.  Finally,  the 
criterion  has  been  re-worded  m  the  final 
rule  to  more  clearly  distinguish  it  from 
the  other  criteria  used  for  this  national 
abiective;  to  clarify  that  certain  kinds  of 
activities  may  not  qualify  under  this 
criterion  but  instead  must  meet  another 
critenon  to  qualify  as  meeting  the 
national  objective  of  benefiting  low  and 
moderate  income  persons:  and  to 
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indicate  various  ways  in  which  the 
recipient  may  demonstrate  that  an 
activity  qualifying  under  this  criterion 
principally  benefits  low  and  moderate 
income  persons. 

It  is  recognized  that  the  distinction 
between  an  activity  that  serves  an  area 
generally  (and  thus  is  to  be  judged  under 
the  Area  Benefit  criteria)  and  one  that 
serves  a  somewhat  limited  population  in 
a  particular  area  (to  be  reviewed  under 
the  Limited  Clientele  criteria)  can  be 
problematic.  However,  it  is  important  to 
make  the  distinction  for  two  reasons.  An 
area  benefit  activity  can  qualify  under 
the  "upper  quartile"  percentage  of  lower 
income  beneficiaries  whereas  a  limited 
clientele  activity  must  always 
principally  benefit  such  persons. 
Moreover,  the  recordkeeping 
requirements  and  property  use 
restrictions  differ.  Where  an  activity 
serves  an  area  and  benefits  all  the 
residents  in  that  area.  Ihe  grantee  need 
only  demonstrate  that,  at  the  time  the 
CDBG  assistance  was  provided.  Ihe 
most  currently  available  information 
(usually  census  data]  indicates  that  a 
sufficiently  large  percentage  of  those 
residents  were  low  and  moderate 
income.  Since  the  grantee  cannot 
generally  be  held  accountable  for  future 
changes  in  the  demographic  makeup  of 
the  service  area,  it  has  no  continuing 
responsibility  to  ensure  thai  the  assisted 
activity  benefits  lower  income  persons. 
A  facility  that  serves  a  limited  clientele, 
however,  carries  with  it  the 
responsibility  not  only  to  document  that 
the  beneficiaries  were  primarily  lower 
income  following  its  completion  but  that 
it  continues  to  serve  such  a  population. 

Most  public  improvements  benefit  an 
area  generally.  These  include  streets. 
sidewalks,  curbs,  gutters,  trees,  street 
lights,  waterlines.  sewers,  drainage 
improvements,  parks  and  playgrounds- 
Many  public  buildings  similarly  meet 
this  test,  including  public  schools, 
libraries,  and  fire  stations.  Commercial 
estabhshments  usually  serve  a 
particular  residential  area  and  could 
also  be  considered  to  benefit  an  area 
generally.  Other  public  buildings  need  to 
be  examined  on  an  individual  basis  to 
determine  whether  they  will  be  used  for 
only  a  certain  segment  of  the  population 
in  an  area.  Facilities  to  be  used  as  a 
center  for  senior  citizens  or 
handicapped  persons  or  for  sheltering 
the  homeless  would  be  considered  to 
serve  a  limited  clientele.  A  multipurpose 
::on.Tiunity  center  could  qualify  as  either 
serving  an  area  generally  or  a  limited 
clientele  depending  on  how  the  grantee 
designs  and  uses  the  facility. 
Under  the  proposed  rule,  at 
§  570.20B(aHfi).  the  standard  for  assisting 


the  new  construction  of  mullifamily. 
non-elderly  housing  would  have  been 
expanded  by  including  the  acquisition  of 
properly  for  housing,  this  proposal 
reflected  section  105(c)l3)  of  the  Act 
One  commenter  contended  that  the 
proposed  paragraph  was  difficult  to 
follow,  and  requested  that  it  be 
rewritten  for  greater  clarity.  In 
reviewing  the  provision  for  that  purpose. 
HUD  concluded  that  since  all  activities 
involving  housing  are  treated  Ihe  same 
under  section  105lc)(3).  the  proposed 
standards  for  judging  acquisition  or  new 
construcUon  of  housing  should  be 
combined  with  the  standard  used  for 
rehabilitation  of  housing.  The  final  rule 
contains  a  single  criterion  for  this 
purpose  at  S  570.208(a)|3).  Under  this 
provision,  the  previous  rule,  which 
required  that  occupancy  of  rehabilitated 
rental  units  by  low  and  moderate 
income  persons  be  at  rents  affordable  to 
such  persons,  is  extended  to  properties 
acquired  or  newly  constructed  for 
housing  considered  as  benefitting  low 
and  moderate  income  persons.  HUD 
believes  that  the  unit  should  be 
affordable  to  such  persons  without 
regard  to  whether  the  unit  has  been 
newly  built  or  acquired  with  or  without 
rehabilitation  in  order  to  meet  this 
national  objective.  As  under  previous 
rules,  grantees  wilt  establish  and  make 
public  their  own  criteria  for  determining 
what  is  affordable.  The  final  rule  also 
clarifies  that  where  two  or  more 
buildings  being  assisted  with  CDBG 
funds  are  located  on  the  same  or 
contiguous  properties  and  are  under 
common  ownership  and  management. 
HUD  will  consider  them  to  comprise  a 
single  structure  for  purposes  of  this 
criterion.  This  is  necessary  since  rental 
housing  is  often  pari  of  a  complex  that 
consists  of  more  than  one  building.  In 
such  circumstances,  occupancy  of  a  unit 
by  low  and  moderate  income  persons 
will  be  credited  without  regard  to  the 
particular  building  in  which  the  unit  is 
located. 

Section  570.20eia)(4).  related  to 
activities  that  create  or  retain  jobs,  has 
been  substantially  modified  in  response 
to  the  75  comments  received.  The 
preamble  to  the  proposed  rule  explained 
the  1983  Act  amendment  taJhe  Act 
requiring  that  an  activity,  to  qualify 
based  on  jobs,  must  "involve 
employment  of  persons,  the  majority  of 
whom  are  persons  of  low-  and 
moderate-income."  Public  comment  was 
invited  on  a  number  of  specific  issues 
being  considered  in  order  to  implement 
the  statutory  change.  Most  comments 
addressed  whether  HUD  should  require 
businesses  receiving  CDBG  assistance 
to  ensure  that  the  majority  of  jobs  be 


actually  token  by  persons  from  low  and 
moderate  Income  households.  Most 
commenters  urged  HUD  to  retain  the 
regulatory  standard  that  jobs  be  made 
available  to  low  and  moderate  income 
persons.  They  claimed  that  requiring 
businesses  to  ensure  jobs  were  actually 
taken  by  persons  from  low  and 
moderate  income  households  would 
make  it  more  difficult,  if  not  impossible 
to  involve  businesses;  would  require 
employers  to  survey  job  applicants  to 
verify  household  income,  living 
arrangements,  marital  status  and 
children:  create  additional 
recordkeeping  and  administrative 
burdens;  and  leave  the  eligibility  of 
CDBG  expenditures  in  doubt  until  all 
jobs  were  filled-  A  few  grantees 
Indicated  that  they  did  not  feel  an 
■"actually  taken  by"  requirement  would 
be  a  hardship-  Several  interest  groups 
believed  that  the  language  of  the  law 
required  something  more  than  making 
jobs  "available  to"  low  and  moderate 
income  persons. 

In  light  of  the  comments,  the  rule  has 
been  revised.  For  created  jobs,  grantees 
will  have  the  alternative  of  documenting 
either  that  at  least  51  percent  of  the  lobs 
were  actually  taken  by  low  and 
moderate  income  persons,  or  were 
available  to  sucii  persons.  To  qualify  as 
being  available,  however,  special  skills 
or  education  may  not  be  a  barrier  to 
obtaining  the  job.  and  first  consideration 
for  filling  the  job  must  be  accorded  to 
low  and  moderate  income  persons.  It  is 
expected  that  most  grantees  will  elect  to 
fulfill  the  requirement  for  first 
consideration  of  low  and  moderate 
income  persons  through  use  of  existing 
referral  systems  such  as  the  |ob  Training 
Parinership  Act  (JTPAl  program-  Based 
upon  discussions  with  the  U.S. 
Department  of  Labor.  HUD  has 
determined  that  almost  all  of  the 
participants  in  fTPA  programs  meet 
HUD's  definition  of  low  and  moderate 
income  persons.  Therefore.  HUD  will 
presume  that  any  jobs  for  which  first 
consideration  is  accorded  to  |TPA 
participants  will  meet  this  component  u' 
the  criterion,  except  for  participants  in 
the  dislocated  workers  poriion  of  that 
program. 

For  retained  jobs,  the  relationship 
between  the  CDBG  assistance  and 
benefit  to  low  and  moderate  Income 
persons  is  more  difficult  to  define.  )ob 
retention  may  not  create  any  new 
benefit  for  low  and  moderate  income 
persons,  since  it  maintains  the  status 
quo.  For  created  jobs.  HUD  requires  that 
the  jobs  will  be  available  to  persons 
who  are  members  of  low  and  moderate 
income  households  at  the  time  they  are 
hired.  After  being  hired,  with  the 
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ydditional  income  frum  the  jub  bt-mj^ 
'idded  to  the  income  of  their  household. 
they  might  no  longer  meet  the  definition 
i)f  d  low  and  modtTaie  income  person. 
Whether  they  cuntmue  to  meet  that 
definition  or  not,  the  benefit  to  the  low 
^nd  moderate  income  person  is  clear. 
For  retained  jobs,  the  benefit  to  low  and 
moderate  income  persons  is  evident  for 
those  employees  who.  at  the  time  the 
CDBG  assistance  is  provided,  are 
members  of  low  and  moderate  income 
households  and  whose  jobs  would 
clearly  be  lost  were  the  assistance  not 
provided  A  benefit  can  also  be  assumed 
for  those  )ob8  that  are  not  occupied  by 
low  and  moderate  income  persons  at  the 
time  the  assistance  is  provided,  but 
which  can  reasotidbly  be  expected  to 
become  vacant  wuhin  a  specified  period 
of  time  as  a  result  of  turnover,  and 
which  would  then  meet  the  "available 
to  ■  criteria  described  above,  and  which 
rlearly  would  be  lost  were  the 
dssisfance  not  provided.  HUD  hai 
determined  that  the  statutory  objective 
would  be  met  where  the  jobs  actually 
held  by  low  and  moderate  income 
persons  at  the  time  the  assistance  is 
provided,  or  lobs  that  through  turnover 
are  expected  to  become  available  to 
such  persons  wiLhin  two  years,  or  any 
combination  of  the  two  categories, 
constitutes  at  ledst  51  percent  of  the  jobs 
to  be  retained. 

For  example,  a  grantee  might  consider 
assisting  a  business  which  had  publicly 
announced  its  intention  to  close  with  a 
resultant  loss  of  100  jobs.  Of  the  100 
|obs.  the  grantee  determines  that  35  are 
held  by  low  and  moderate  income 
persons.  Of  the  other  65  jobs,  the 
grantee  determines  that  20  jobs  rcquirte 
skills,  education  and  experience  that 
eliminates  their  being  considered 
available  to  low  and  moderate  income 
persons.  For  the  45  remaining  jobs,  the 
grantee  determines  that,  based  upon 
previous  records  of  turnover,  only  17 
could  be  expected  to  turnover  and  be 
available  to  low  and  moderate  income 
persona  during  the  next  two  years.  In 
this  example,  a  total  of  52  of  the  100  jobs 
would  be  calculated  to  benefit  low  and 
moderate  income  persons  two  years 
after  the  assistance  had  been  provided. 
This  total  would  meet  the  "at  least  51 
percent"  criterion,  and  thus  would 
qualify  under  the  niles  as  benefitting 
low  and  moderate  income  persons. 

The  final  rule  clarifies  policy 
concerning  when  jobs  created  or 
retained  by  more  than  one  business  may 
be  aggregated  in  order  to  demonstrate 
that  the  majority  of  jobs  are  for  low  and 
moderate  income  persona. 

Public  comment  was  requested  on 
whether  on  upper  limit  should  be 


imposed  on  the  amount  of  CDBG 
assistance  per  job  that  could  be 
provided,  taking  into  consideration  the 
distinctions  between  created  and 
retained  jobs,  full-lime  versus  parl-lime 
jobs,  and  the  type  of  business  being 
assisted.  Most  commenters  suggested 
that  MUD  not  estabhsh  a  lunil  and  not 
include  the  distinctions  in  the 
regulations,  but  rather  leave  tho.se 
determinations  up  to  the  grantee.  Most 
of  those  commenting  on  the  full-time 
versus  part-time  issue  indicated  that 
should  HUD  decide  to  address  that  issue 
in  the  regulations,  it  could  easily  be 
accomplished  through  the  use  of  full- 
time  equivalents.  After  considering  the 
comments,  HVU  has  decided  not  to 
establish  a  specific  Umitaiion  on  the 
amount  of  assistance  per  job.  While 
there  would  be  no  specific  upper  limit 
on  the  amount  of  assistance  per  job,  a 
high  amount  of  CDBG  assistance  per  job 
created  or  retained  could  constitute 
"substantial  evidence  to  the  contrary" 
as  that  phrase  is  used  at  the  beginning 
of  §  570.208(a).  Such  evidence  would 
permit  HUD  to  examine  the  full  range  of 
direct  effects  of  the  assisted  activity  in 
order  to  determine  whether  it  Is 
reasonable  to  characterize  the  activity 
as  principally  benefitting  low  and 
moderate  income  persons.  This 
examination  could  be  made  even  though 
the  activity  conforms  with  a  literal 
reading  of  the  cnteria  tn  S  S70.208(a)(4|. 
HUD  would  examine  the  extent  to 
which  the  activity,  in  addition  to 
benefitting  low  and  moderate  income 
persons,  provides  benefits  to  other 
persons  as  well. 

In  order  to  properly  account  for  part- 
time  positions  in  determining  the 
number  and  percentage  of  jobs  available 
to  or  held  by  low  and  moderate  income 
persons.  HUD  will  require  the  use  of 
full-time  equivalents,  e.g..  two  half-time 
jobs  would  be  eqaivaienl  to  one  foil- 
time  job. 

Under  proposed  S  570.20afa|(a|,  an 
activity  that  would  not  on  its  own  be 
considered  to  benefit  low  and  moderate 
income  persons  could  be  so  considered 
if  il  were  determined  to  be  a 
prerequisite  to  or  an  integral  part  of 
another  activity  that  does  meet  one  of 
the  criteria  in  paragraphs  (l}-(d)  of 
§  570.208(a).  The  proposal  required  that 
the  total  public  contribution  not  be 
unreasonable  tn  relation  to  the  low  and 
moderate  income  benefit  to  be  provided. 
The  proposed  provisions  also  would 
have  dropped  an  example  contained  in 
the  previous  rule's  version  of  this 
criterion.  Several  Gommenis  objected  to 
having  to  consider  any  funding  other 
than  CDBG  funding  in  considering 
whether  the  cost  is  reasonable  in  view 


of  the  low-mod  benefit.  Others  sought 
further  clarification,  or  examples  of 
activities  that  could  qualify  under  such  a 
criterion,  especially  concerning  public 
facilities  supporting  economic 
development. 

In  considering  this  matter  in  light  of 
the  comments  and  in  the  context  of  the 
other  criteria,  HUD  has  decided  to  drop 
this  criterion  as  unnecessary.  Where  an 
activity  constitutes  an  integral  part  of 
another  activity,  HUD  will  consider  the 
beneficiaries  of  both  the  assisted 
activity  and  the  other  activity  of  which 
it  is  an  integral  part.  (This  is  consistent 
with  S  370.206(a).  where  the  Tull  range 
of  direct  affects"  are  to  be  considered  in 
determining  whether  an  activity  actually 
benefits  bw  and  moderate  income 
persons.)  It  should  be  noted,  however, 
that  where  the  activity  proposed  to  be 
assisted  with  CDBG  funds  serves  the 
general  population  of  an  area  (In 
addition  to  those  persons  who  would 
benefit  from  the  other  activity  intended 
to  be  supported),  the  activity  could  not 
qualify  for  CDBG  assistance  under  this 
national  objective  unless  the  area 
served  met  the  criteria  under 
S  570.208(8 111). 

The  proposed  rule  contained  a 
separate  provision  for  considering,  as 
benefitting  low  and  moderate  income 
persons,  certain  projects  for  the  removal 
of  architectural  barners.  The  final  rule 
contains  this  same  provision,  but 
incoiporates  it  under  the  criteria  for 
limited  clientele  activities  at 
S  570.20a(a)(2).  and  clarifies  the 
buildings  that  may  qualify  for  this 
purpose. 

The  final  rule  contains  a  provision  at 
5  570.208(dl(3j  reflecting  the 
Department's  interpretation  of  section 
105(c)  of  the  Act  concerning  certain 
activities  that  must  meet  two  criteria  in 
order  to  qualify  as  meeting  the  national 
objective  of  benefitting  low  and 
moderate  income  persons. 

fVoposed  §  570.208(b)  set  out  criteria 
for  determining  whether  an  activity 
meets  the  national  objective  of  aiding  in 
the  prevention  or  elimination  of  slums  or 
blight.  Paragraph  [b)llj  indicated  how 
an  activity  would  qualify  on  an  "area 
basis,"  and  included  a  provision  that, 
throughout  the  area,  there  must  be  a 
substantial  munber  of  deteriorated  or 
deteriorating  "buildings."  Previously. 
HUD  also  considered  deteriorated  or 
deteriorating  "improvements"  under  this 
criterion.  HUD  proposed  to  delete  the 
term  "improvements  '  because  of 
confusion  among  grantees  over  what  it 
comprised.  Several  commenters 
objected  to  this  proposed  deletion, 
claiming  that  in  their  communities  there 
are  areas  in  which  buildings  are 
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structurally  sound,  but  where  public 
improvements  are  badly  deteriorated. 
These  commenters  ai^ued  that  ihey 
should  be  able  to  remedy  deteriorated 
improvements  wnthout  having  to  wait     5 
until  the  blighting  conditions  cause  the 
buildings  io  deteriorate  as  well.  HUD's 
longstanding  concern  has  been  that 
CDBG  funds  not  be  used  for  the 
treatment  of  areas  that  would  be  widely 
regarded  as  attractive,  rather  than 
blighted.  HUD  recogmzes.  however,  that 
there  may  be  areas  where  public 
improvements  are  so  deteriorated  that 
they  constitute  a  genuine  threat  to  the 
continued  \iability  of  an  area  by 
discouraging  private  investment 
necessary  to  maintain  the  buildings  m 
the  area.  For  this  reason,  the  final  rule 
allows  improvements  to  be  considered, 
provided  the  improvements  are  public 
improvements  and  that  the  general  stale 
'»f  most  public  improvements  throughout 
the  area  is  one  of  clear  deterioration. 

The  proposed  cntenon  at 
§  570.2oa(b)|l)(iv)  would  also  have 
extended  the  special  limitations  related 
to  the  rehabilitation  of  residential 
structures  in  an  area  to  nonresidential 
structures.  Under  these  limitations,  a 
structure  can  only  be  rehabilitated  if  it  is 
first  determined  to  be  substandard 
(under  local  definition),  and  the 
rehabilitation  is  limited  to  treating  the 
specific  conditions  that  render  the 
structure  substandard  before  any  less 
critical  work  can  be  undertaken.  Several 
objections  were  raised  to  this  proposal 
mainly  because  of  perceived  difficulties 
in  eslabllshing  criteria  to  be  used  for 
determining  whether  non-residential 
structures  are  substandard,  given  the 
broad  array  of  non-residential  buildings. 
As  A  result,  the  final  rule  does  not 
extend  the  limitations  under  the 
criterion  to  non-residential  buildings. 

The  final  rule  at  $  570.2ne(bl(2). 
related  to  the  trealnient  of  slums  and 
bhght  on  a  "spot  basis. '  has  been 
revised  to  clarify  that  the  rehabihtation 
authorized  under  this  criterion  is  limited 
to  buildings.  Recent  experience 
indicates  that  the  term  may  be  misread 
to  cover  public  improvements  as  well  A 
broader  application  of  that  regulatory 
provision  was  not  intended,  and  the  rule 
now  makes  this  clear. 

The  final  rule  at  $  570.208(b)(3). 
concerning  the  treatment  of  slums  or 
blipht  in  an  urban  renewal  area,  has 
been  revised  to  clarify  that  this  category 
is  intended  to  permit  completion  of  the 
redevelopment  of  areas  in  which 
activities  were  begun  with  funds 
received  under  the  Federal  Urban 
Renewal  and  Neighborhood 
Development  programs  and  for  which 
areas  the  urban  renewal  plan  remains  in 


effect,  lliis  provision  also  clarifies  that 
once  a  property  has  been  developed  or 
redeveloped  in  accordance  with  the 
plan,  any  future  redevelopment  of  the 
same  properly  is  not  considered  as 
necessary  to  complete  the  plan. 

Finally,  the  final  rule  now  contains  a 
provision  at  §  57020a(d)(l)  designed  to 
clarify  bow  the  acquisition  of  real 
property  must  be  viewed  in  determining 
if  the  acquisition  addresses  a  national 
objective.  Similarly.  $  570.20e(d)[2)  has 
been  added  to  clarify  how  relocation 
activities  must  be  viewed  in  determining 
if  the  relocation  meets  a  national 
objective. 

IV.  Subpart  D— Entitlement  Grants 

Section  570.301    Presubmisaion 
requirements. 

This  section  reflects  1983  Act 
amendments  to  the  Act.  including 
expanded  citizen  participation 
requirements  in  connection  with  a 
grantee's  preparation  of  the  final 
statement  submitted  to  ffUD.  Two 
commenters  offered  suggestions  for 
expanding  citizen  participation 
requirements  beyond  those  specifically 
described  in  the  statute.  Since  then,  the 
statute  was  amended  by  the  1987  Act  to 
again  expand  citizen  participation 
requirements.  A  proposed  rule  reflecting 
the  latest  statutory  amendment  will  be 
published  soon  for  pubUc  comment. 

Many  comments  addressed  the  new 
requirements,  at  5  570.301(a)(3)  and  (4) 
of  the  proposed  rule,  that  grantees 
include  in  their  statements  a  description 
and  assessment  of  their  past  use  of 
CDBG  funds.  Commenters  complained 
that  this  requirement  adds  an 
unnecessary  administrative 
responsibility  and  expense,  since  the 
grantee  performance  and  evaluation 
repori  provides  essentially  the  same 
information  but  in  greater  detail.  The 
requirements  at  issue  reflected  the 
specific  pro\^SIons  of  section  104  of  the 
Act,  as  amended  by  the  1983  Act. 
However,  these  requirements  do  not 
appear  in  this  final  rule  because  they 
were  deleted  by  the  1987  Act 
amendments  to  the  Act. 

HUD  mviled  specific  comment  on  the 
requirement,  at  §  570.301lb).  that  citizen 
participation  procedures  (mcludmg  the 
furnishing  of  information  and  conduct  of 
public  bearings)  be  carried  out  in  a 
"timely  manner '  (as  specified  in  the 
Act),  rather  than  within  aV'speafic 
minimum  lime  penod."  M^st 
commenters  respondmg  t;6  this  issue 
favored  the  general  approach  proposed. 
as  it  affords  grantees  needed  flexibility 
in  carrying  out  the  requirements. 
Accordingly,  the  proposed  rule 
provisions  have  been  retained. 


Six  comments  were  received 
regarding  publication  of  the  proposed 
statement,  although  the  Department  had 
not  proposed  a  change  to  this 
requirement.  Five  commenters  wanted 
grantees  to  be  able  to  publish  a  notice  of 
availability  of  the  proposed  statement 
rather  than  publishing  the  actual 
stalemenl.  The  primary  reason  offered 
was  to  reduce  publication  costs.  The 
point  was  also  made  that  the  publication 
requirement  tends  to  result  in  grantees 
providing  less  comprehensive 
statements  to  the  public.  The 
Department  has  not  adapted  this 
suggestion  because  section  104(a)(21(Bl 
of  the  Act  specifically  requires 
publication  of  the  proposed  statement. 
However,  it  should  be  noted  that 
grantees  may  choose  to  publish 
community-wide  an  amount  of 
information  on  the  items  listed  in 
§  570.301(3)  that  is  sufficient  to  satisfy 
the  regulation,  and  then  provide  more 
detail  to  interested  citizens  by  other 
means.  Similarly,  the  final  statement 
submitted  to  HUD  and  made  available 
to  the  public  may  provide  greater  detail 
than  the  proposed  statement  that  is 
published  community -wide. 

Section  570.303    Certifications. 

Section  570303(0  requires  a  grantee  to 
certify  that  at  least  60  percent  of  all 
CDBG  funds  expended  by  the  grantee 
over  the  one.  two  or  three  year  period 
selected  (under  section  104(b)(3)  of  the 
Act)  will  principally  benefit  low  and 
moderate  income  persons.  Several 
commenters  argued  that  the  rule  does 
not  afford  a  grantee  needed  flexibility  if 
the  grantee  wishes  to  amend  the  one, 
two  or  three  year  period  originally 
selected.  For  the  reasons  described  in 
the  preamble  to  the  proposed  rule,  the 
Department  believes  that  an  amendment 
provision  would  have  to  be  lengthy  and 
complex.  On  the  other  hand,  the 
apparent  flexibility  problem  can  be 
overcome  by  the  Department's  ability  to 
exercise  the  waiver  authority  in  \  570.5. 
HUD  will  consider  requests  for  waivers 
for  this  purpose  when  the  grantee  can 
show  that  hardship  would  otherwise 
result,  that  application  of  the  rule  would 
adversely  affect  the  purposes  of  the  Act. 
and  that  necessary  actions  will  be  taken 
to  inform  citizens  and  to  adjust  the 
period  covered  by  the  community 
development  plan. 

Section  570.303(d)  requires  that  a 
recipient  certify  that  it  will  affirmatively 
further  fair  housing.  Actions  taken  for 
this  purpose  must  further  the  policies  of 
Title  VIII.  and  include  activities  to 
assure  nondiscnmination  in  housing 
transactions. 
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The  certiHcaliuns  required  under 
5  570.303  (g)  and  (h)  have  already  been 
published  in  separate  rulemaking 
actions  The  first  of  thpse  covers 
cumphance  with  lead-based  paint 
hazard  elimmdtion  requirements  and  the 
second  covers  compliance  with 
relocation,  dispiacemenl  and  acquisition 
requirements.  Thpse  two  certifications 
are  included  in  this  final  rule  without 
further  change. 

With  regard  to  the  certification 
required  under  S  570.3n3(i)  (that  the 
grantee  has  developed  a  community 
development  plan),  a  commenter 
requested  clarification  concerning  the 
degree  to  which  the  final  statement  must 
be  consistent  with  the  plan.  The  Act  is 
silent  on  the  relationship  between  the 
Tmal  statement  and  the  plan,  except 
with  respect  to  the  period  each  covers. 
For  this  reason,  and  because  the  plan 
should  he  a  locally  developed  document 
serving  local  needs,  the  Department  has 
decided  not  to  elaborate  on  the  plan 
rf'quirement  in  the  regulations. 

S''T'.!on  5:^0.304    Making  of  grants. 

Section  570.304(d)  indicates  when  and 
how  a  conditional  grant  may  be  made 
by  the  Department.  Under  this  provision, 
a  grantee  must  execute  iind  return  to 
HUD  the  conditional  grant  agreement 
wiihm  60  days  of  the  date  of  its 
transmittal.  Two  commenters  argued 
thai  60  days  is  insufficient  lime  for  a 
governing  body,  which  meets 
penodically.  to  consider  any  special 
conditions.  However,  it  is  the  practice  of 
the  Department  to  impose  a  special 
condition  only  after  a  grantee  has  been 
provided  ample  notice  of.  and 
opportunity  to  correct,  any  performance 
problems  that  would  give  rise  to  a 
conditional  grant.  Accordingly,  the 
grantee's  govemmg  body  should  be 
familiar  with  the  situation  long  before  a 
grant  agreement  with  special  conditions 
IS  tendered.  Therefore,  the  Department 
believes  the  60-day  limit  is  adequate 
and  it  has  been  adopted  m  the  final  rule. 
If  an  exceptional  case  arises,  a  grantee 
could  immediately  petition  the 
Department  for  a  waiver  of  the  rule, 
under  §  570  5.  and  an  extension  of  the 
time  period  required. 

Section  570.305    Amendments. 

The  1983  Acl  added  section 
104(a|(21(E)  to  the  Act,  requiring  a 
grantee  to  provide  citizens  with  notice 
and  opportunity  to  comment  on  any 
substantial  changes  it  proposes  to  make 
to  its  final  statement  ofwctivities  before 
amending  the  fmal  statement.  The 
proposed  rule,  at  5  570.305,  described 
the  kinds  of  changes  that  would 
constitute  a  substantial  change  under 
the  sldtulti.  and  mdny  commenters  found 


the  standards  in  this  section  to  be  loo 
rigid.  Most  objections  focused  on  the 
standard  which  would  have  required  an 
amendment  whenever  the  amount  to  be 
expended  for  an  activity  was  proposed 
to  be  increased  or  decreased  by  more 
than  25  percent.  A  number  of 
commenters  argued  that  it  is  not 
uncommon  for  expenditure  estimates  to 
be  over  or  under  actual  costs  by  more 
than  25  percent,  even  though  there  has 
been  no  change  in  activity  scope, 
location,  design  or  beneficiaries.  As  a 
result  the  time  and  expense  of  the 
amendment  process  coutd  be  triggered 
unnecessarily.  It  was  further  argued  that 
the  25-percent  threshold  would  have  the 
anomalous  result  of  requiring  an 
amendment  for  a  Sl.OOl  cost  overrun  in 
a  S4.000  activity,  while  not  requiring  an 
amendment  for  a  5250,000  change  in  a 
51,000.000  activity.  Another  point  made 
is  that  the  proposed  standard  failed  to 
indicate  whether  an  amendment  would 
be  required  when  an  accumulation  of 
smaller  changes  to  an  activity  rinally 
exceeded  25  percent. 

Commenters  also  objected  to  the 
standard  that  would  have  required  an 
amendment  whenever  the  location  of  an 
activity  was  changed.  While  the 
commenters  agreed  that  location 
changes  affecting  who  will  benefit  from 
the  activity  should  trigger  an 
amendment,  they  argued  that  many 
other  location  changes  are  not 
significant  enough  to  warrant  ^al 
statement  amendments. 

HUD  has  decided  to  revise  the  rule  in 
a  manner  that  should  eliminate  these 
problems  by  providing  grantees  with 
added  discretion  in  achieving  the 
purpose  of  section  ia4(a){2)(E)  of  the 
Act.  The  final  rule  requires  the  grantee 
to  amend  its  final  statement  whenever  it 
decides  to  drop  or  add  an  activity,  or  to 
change  substantially  the  purpose,  scope, 
location  or  beneficiaries  of  an  activity. 
The  grantee  is  also  required  to  develop 
and  make  public  its  criteria  for  what 
constitutes  a  substantial  change  for  this 
purpose.  The  Department  is  relying  on 
each  grantee  to  develop  criteria  which 
will  ensure  that  citizens  are  kept 
informed  of  proposed  changes  in  the 
local  CDBC  program  that  may 
significantly  affect  them.  If  experience 
should  show  that  this  objective  is  not 
being  met.  the  Department  will  propose 
a  rule  revision  to  require  grantees  to 
observe  public  participation 
requirements  under  specified 
circumstances- 
Comments  were  also  received 
concerning  (1)  whether  the  rule  should 
specify  what  constitutes  rva.ionabie 
notice  of  a  proposed  amendment  to 
citizens,  and  [Z]  the  need  for  submitting 


anSF424  and  certifications  to  MUD 
each  time  an  amendment  to  the  final 
statement  is  made.  What  consttlutes 
reasonable  notice  will  vary,  depending 
upon  the  nature  and  significance  of 
proposed  changes.  For  this  reason,  it 
would  be  inappropriate  for  the 
Department  to  promulgate  a  uniform 
rule  governing  what  is  reasonable. 
Rather,  it  is  for  local  governments  to 
assure  (hat  their  citizens  receive 
sufficient  notice  of,  and  opportunity  to 
comment  on,  substantial  changes  to 
their  programs.  Under  the  final  rule, 
HUD  will  also  not  require  grantees  to- 
submit  an  SF  424  and  certifications  each 
time  an  amendment  is  made.  This  is 
because  amendments  will  not  alter  the 
total  grant  amount  received  from  HUD, 
and  certifications  submitted  with  the 
original  final  statement  apply  to  all 
funds  covered  by  the  grant  agreement. 
However,  a  letter  transmitting  any 
amendment  to  HUD  must  be  signed  by 
the  grantee's  official  representative  for 
the  CDBG  program. 

Section  570.306    Housing  assistance 
plan. 

MUD  proposed  two  changes  to  the 
requirements  for  housing  assistance 
plans  (HAPs).  Public  comments 
addressed  other  aspects  of  the  HAP 
section  as  well.  Initially.  HUD  proposed 
that  a  grantee  must  identify,  in  its 
description  of  its  housing  slock,  the 
number  of  abandoned  housing  units. 
This  addition  to  the  rule  at 
S  570.306(e)(1)  reflected  a  1983  Act 
amendment  to  section  104(c)(1)(A)  of  the 
Act.  Commenters  indicated  that  many 
communities  do  not  have  information  on 
housing  units  that  have  been 
abandoned,  and  that  such  data  would 
be  very  difficult  and  costly  to  acquire- 
However,  the  statute  requires  that  the 
HAP  contain  the  number  of  such  units. 

While  no  changes  were  proposed  on 
the  HAP  requirements  for  setting  goals, 
several  commenters  pointed  out 
difficulties  in  establishing  and  meeting 
goals  because  of  diminishing  resources. 
Particular  concern  was  expressed  over 
the  requirement  for  maintaining  goals 
for  vanous  household  types 
proportionate  to  the  needs  of  each  It 
was  noted  that  a  grantee  may  find  more 
units  are  actually  proposed  to  be 
provided  for  one  household  type  than  it 
targeted,  while  insufficient  units  are 
available  for  other  household  types  as  a 
result  of  the  kind  of  resources  made 
available  during  the  HAP  period-  Under 
previous  rules.  HUD  would  not  approve 
a  proposal  fur  housing  assistance  that 
would  result  in  exceeding  the  grantee's 
three-year  goal  for  a  household  type  by 
more  than  20  percent,  unless  the  HAP 
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was  duly  amended.  The  final  rule, 
however,  contains  a  provision 
(S  S70.306(e)(3)(vi))  that  allows  cerUin 
HAP  amendments  to  be  approved  where 
goals  are  not  proportionate  to  needs. 
This  authority  applies  only  to  the  second 
or  third  years  of  a  three-year  HAP,  and 
then  only  where  (1 )  the  amendment  is 
needed  lo  accommodate  an  otherwise 
acceptable  proposal  for  housing 
assistance  from  HUD:  (2)  resources  are 
not  available  to  support  commensurate 
increases  in  the  goals  of  the  other 
household  types:  and  (3)  HUD 
determines  that  the  grantee  has  taken 
all  reasonable  steps  to  meet  its  three- 
year  goals  for  the  other  household  types, 
and  has  taken  no  actions  designed  to 
block  the  provision  of  bousing 
assistance. 

Other  commenters  questioned  the 
wisdom  of  requiring  grantees  to 
establish  three-year  goals  at  all,  given 
that  the  future  availability  of  particular 
resources  is  so  uncertain.  It  is  largely 
because  of  the  uncertainty  related  to 
r<?source  availability  that  long-term 
planning  is  so  necessary  if  grantees  are 
to  maximize  the  benefit  of  housing 
assistance, 

HUD  proposed  no  change  to 
§  570.306(eH2)|ii).  the  nanative 
statement  accompanying  the  housing 
Rssistance  needs  assessment  wrhich 
identifies  total  minority  households  and 
the  special  housing  needs  and/or 
conditions  of  individual  mmority  groups. 
While  assistance  must  be  delivered  in  a 
nondiscriminatory  manner,  the  section 
docs  not  imply  that  grantees  must 
fstablish  goals  and  provide  assistance 
that  is  proportional  to  the  percentage  of 
minority  households  or  groups  with 
identified  needs.  HUD  intends  no  such 
implication.  No  grantee  is  required  by 
this  section  to  attain  or  maintain  any 
particular  level  of  participation  in  its 
I  LAP  acti\*ilies  by  groups  or  households 
based  on  race,  ethnicity  or  gender. 

HUD  proposed,  under 
S  570.306(e)(5l(iii),  to  require  grantees 
that  identi^-  general  locaj;ion8  for  new 
construction  or  substantial 
rehabilitation  to  also  identify  at  least 
one  specific  site  that  meets  the 
applicable  site  and  neighborhood 
standards  within  each  general  locatiort 
Commenters  argued  that  this  would  be 
an  unreasonable  burden,  since  the 
continued  avatlability  of  a  particular 
site  cannot  be  guaranteed,  and  since 
grantees  do  not  know  which  property  a 
developer  might  propose  using.  HUD 
agrees  with  this  assessment,  and  the 
final  nile  does  not  contain  the  specific 
site  identification  requirement. 

Finally,  commenters  objected  to  the 
requirement,  at  {  57a306(eH3)(iv],  that 
ill  order  for  the  rehabilitation  of 


dwelUng  units  to  assist  lower  income 
households,  the  units,  if  rental  units, 
must  be  at  affordable  rents. 
Commenters  alleged  that  this 
requirement  has  imposed  an  undue 
monitoring  burden  on  grantees,  given 
the  amount  of  resources  available  for 
program  administration.  Section 
104(c)(l  HB)  of  the  Act  requires  the  HAP 
to  contain  provisions  adequate  to  assure 
that  a  preponderance  of  persons 
assisted  by  subsidized  rehabilitation 
should  be  of  low  and  moderate  income. 
The  statute  does  not  impose  the 
affordable  rent  requirement.  For  most 
entitlement  grantees,  the  majority  of 
rehabilitation  assistance  goes  to 
homeowners.  Also,  programs  most  often 
used  for  assisting  rehabilitation  of  rental 
units  (Rental  Rehab.  CDBG,  and  Section 
6  Moderate  Rehab)  each  contain 
requirements  related  to  rent  levels 
charged  to  low  and  moderate  income 
persons.  For  all  of  these  reasons.  HUD 
has  decided  that  the  affordable  rent 
requirement  need  not  be  separately 
imposed  for  HAP  purposes,  and  the  final 
rule  reflects  this  decision. 

The  final  rule  regarding  the  HAP  also 
reflects  several  changes  from  the  1987 
Act  amendments  to  the  Act.  All 
references  to  "lower  income'"  persons 
and  households  have  been  replaced  by 
the  terms  "low  and  moderate  income 
persons"  and  "low  and  moderate 
income  households."  This  change  w^as 
made  to  achieve  consistency  of 
terminology  throughout  the  CDBG  rules 
and  has  no  substantive  efTect. 
Additionally,  the  final  rule  at 
5  570.3O6(eK3)(v)  and  S  570.306(e)|4)lii) 
incorporates  the  new  statutory 
requirement  that  the  HAP  specify  those 
actions  that  will  be  undertaken  to 
minimize  displacement  of  low  income 
persons  and  of  moderate  income 
persons,  specified  separately:  and  those 
actions  that  will  be  undertaken  to 
preserve  or  expand  the  availability  of 
housing  for  low  income  persons  and  for 
moderate  income  persons,  specified 
separately. 

Section 570307    Displacement 

The  proposed  rule  described 
requirements  for  a  statement  of  local 
policy  on  displacement.  All 
requirements  related  to  displacement 
have  been  consolidated  in  S  570.606 
which  was  recently  published  as  an 
interim  rule  (53  FR  31234)  and  includes 
1987  Act  requirements.  (The  provisions 
on  urban  counties  and  joint  requests,  set 
out  in  the  proposed  rule  at  H  570.306 
and  S70.309,  have  been  redesignated 
§§  570  307  and570-30B-) 


Section  570J07    Urban  counties. 

One  comment  was  received  on  the 
proposed  provision  at  %  570-308(b]f2) 
(now  redesignated  570.307(b)(2I)  which 
would  allow  the  Department,  under 
delineated  circumstances,  to  refuse  to 
accept  the  cooperation  agreement 
bi?tween  a  unit  of  general  local 
government  and  an  urban  county. 
Because  of  the  potentially  serious  effect 
that  such  an  action  may  have,  the 
commenter  suggested  the  inclusion  of 
safeguards  to  ensure  that  the  urban 
county  will  be  provided  opportunities  to 
challenge  HUD's  intended  action  before 
it  is  taken.  The  Department  agrees,  and 
safeguards  have  been  added  equivalent 
to  those  set  out  under  §  570.911  that 
apply  in  the  case  of  a  proposed  grant 
reduction,  withdrawal  or  adjustment.  In 
essence,  the  county  and  unit  of  local 
government  will  be  given  advance 
notice  and  opportunity  lo  contest  HUD's 
finding.  The  commenter  also  suggested 
including  a  cross-reference  to  §  570-307 
in  §  570.906  "Review  of  urban  counties,*" 
which  describes  an  urban  county's 
accountability  for  the  actions  or 
omissions  of  any  of  the  units  of  general 
local  government  participating  in  the 
urban  county.  Such  a  cross-reference 
has  been  added  at  S  570-906. 

Additionally,  \  570307  has  been 
modified  to  reflect  the  changes  to 
section  102  of  the  Act  made  by  section 
503of  the  1987  Act. 

Subpart  I — Grant  Administration 

Subpart  I  was  published  as  a  final  rale 
on  March  11. 1988  (53  FR  8034)  as  part  of 
the  changes  to  the  CDBG  program 
regulations  lo  implement  the 
govemmenl-wide  regulations  on  the 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments  [the 
"common  rule").  Therefore.  Subpart  )  is 
not  being  amended  by  this  rulemaking 
except  for  §  570.506  covering  records 
and  %  570.507  covering  reports. 

Section  570.506    Records  to  be 

maintained 

This  section  was  reserved  in  the 
common  rule  because  the  records  which 
the  Department  intended  lo  specify 
included  civil  rights  records.  Pending 
resolution  of  the  issues  raised  by  DO), 
the  recordkeeping  requirements  were 
not  changed  and  remained  in  Subpart  O. 
This  final  rule  now  specifies 
recordkeeping  requirements,  including 
those  for  civil  rights  requirements. 

The  proposed  rule  indicated  that  the 
recipient  must  maintain  sufficient 
records  to  enable  the  Secretary  lo 
determine  whether  the  recipient  has  met 
program  requirements.  Comment  was 
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specifically  solicited  on  whether  the 
regulations  should  contain  a  more 
detailed  treatment  of  records  to  be 
maintained.  Three-quarters  of  those  who 
commented  on  this  issue  fdvored  greater 
detail.  More  specificity,  they  said,  would 
help  avoid  conflicts  between  HUD  and 
recipients  over  whether  sufficient 
records  have  been  maintained. 
Commenters  also  pointed  out  thai  more 
detail  would  help  avoid  findings  arising 
out  of  HUD  reviews  and  audits.  Based 
on  these  comments,  and  recognizing  the 
critical  need  for  maintenance  of 
adequate  records  in  the  entiUement 
program  because  reliance  is  placed 
almost  exclusively  on  post-approval 
monitoring,  the  Department  has  revised 
§  570.506  to  provide  a  more  detailed 
treatment  of  recordkeeping 
requirements. 

The  description  of  these  records  is 
somewhat  different  than  the  description 
that  appeared  in  the  preamble  to  the 
proposed  rule.  These  changes  are  due 
almost  entirely  to  changes  in  the  basic 
rules  on  the  subject  matter  about  which 
records  are  maintained — especially  the 
rules  on  meeting  the  national  objectives 
of  the  program.  However,  one  change 
results  from  a  commenter's  suggestion. 
The  commenter  recommended  that 
where  information  on  family  size  and 
income  is  required.  HUD  should 
recognize,  as  an  acceptable  substitute, 
evidence  that  the  person  assisted 
qualifies  under  another  program  having 
income  qualificaiion  criteria  at  least  as 
stringent  as  under  the  CDBG  program.  In 
addition  to  including  this  concept  in  the 
final  rule,  the  Department  has  provided 
another  acceptable  substitute.  The 
recipient  may  also  substitute  a  copy  of  a 
certification  from  the  assisted  person 
that  his  or  her  family  income  does  not 
exceed  the  applicable  income  limit.  The 
form  used  for  this  purpose  must, 
however,  indicate  that  the  certification 
Is  subject  to  verification  by  the  grantee 
and  HUD 

Section  570.506  (gH2)  and  (g)t4)  have 
been  modified  to  indicate  that  the 
information  provided  shall  be  used  only 
as  a  basis  for  further  inquiry  as  to 
compliance  with  nondiscrimination 
requirements,  and  that  no  recipient  is 
required  to  attain  or  maintain  any 
particular  statistical  level  of 
participation  based  on  race,  ethnicity  or 
gender. 

Section  570.506(g)(6)  has  been 
modified  so  that  recordkeeping 
documents  the  recipient's  affirmative 
steps  to  assure  that  minority  and 
women  s  business  enterprises  have  an 
equal  opportunity  to  obtain  or  compete 
for  contracts.  Examples  of  affirmative 
steps  are  included;  they  may  not  include 


a  preference  to  a  business  in  contract 
awards  based  on  race  or  gender. 

Section  570.507    Reports. 

When  this  section  was  published  as 
part  of  the  common  rule,  the  section  did 
not  consolidate  the  reports  that  were 
then  required  under  Subpart  O.  All 
report  requirements  are  now  found  in 
§  570.507. 

Several  commenters  were  concerned 
that  the  proposed  deadline  for 
submission  of  the  performance  and 
evaluation  report  by  entitlement 
recipients  was  too  light,  given  the 
statutory  change  made  by  the  1963  Act 
requiring  recipients  to  make  the  report 
available  to  citizens  for  comment  before 
submitting  it  to  HUD.  The  proposed  rule 
would  have  required  the  report  to  be 
submitted  75  days  after  the  completion 
of  the  most  recent  program  year.  Based 
on  the  comment  record,  and  in  order  to 
be  consistent  wilh  the  reporting 
deadline  established  for  annual  reports 
in  24  CFR  85.40.  §  570..507(a)|2)(i)  of  the 
final  rule  establi:>hes  the  deadline  as  90 
days  after  completion  of  iht  most  recent 
program  year. 

With  respect  to  the  timing  of  the 
performance  and  evaluation  reports 
required  from  recipients  of  HUD- 
admmistered  small  cities  grants,  one 
minor  change  has  been  made.  A 
provision  has  been  added  to 
S  570.507(a)(2)(ii)|B)  stating  that  if  HUD 
determines  that  the  previous  report 
adequately  describes  project  results, 
HUD  will  notify  the  recipient  that  a  final 
report  Is  not  necessary. 

Subpart  K — Other  Program 
Requirements 

Section  570.601    Pub.  L  S3-352  and  Pub. 
L  90-284:  affirmatively  furthering  fair 
housing:  Executive  Order  11063. 

This  section  describes  generally  the 
contents  of  Title  VI.  Title  VllI,  Executive 
Order  11063.  and  the  section  104(b)(2) 
requirement  that  the  grantee  will 
affirmatively  further  fair  housing  here, 
and  whenever  the  terrrj  "affirmatively 
further[ingl  fair  housing"  is  used  in  this 
regulation. 

Clanfying  word  changes  in 
S  570.801(b)  have  been  adopted  to  more 
accurately  reflect  the  conduct  made 
unlawful  under  Title  VIII  and  to  indicate 
that  the  actions  taken  to  affirmatively 
further  fair  housing  required  in  the 
administration  of  programs  must  further 
the  policies  of  Title  VIII.  In  this  respect 
these  actions  include  activities  to  assure 
nondiscrimination  In  housing 
transactions.  Activities  involving 
educational  programs  to  make  persons 
involved  in  the  housing  market,  such  as 
real  estate  brokers  and  apartment 


managers  aware  of  their  responsibilities 
under  Title  VIII  would  be  appropriate. 
However,  activities  undertaken  to  attain 
or  maintain  particular  statistical 
measures  of  participation  fur  persons  on 
the  basis  of  race,  color,  religion,  sex  or 
national  origin  would  not  be 
permissible. 

The  fair  housing  requirements  of  Title 
VIII  are  expectd  to  be  amended  by  the 
Fair  Housing  Amendments  Act  of  19Ba 
which  has  been  passed  by  Congress  and 
is  expected  to  be  signed  by  the  President 
in  early  Sepiember.  The  amendments 
would  be  effective  in  March  19B9. 
Implementing  regulations  would  be 
published  in  19fl9.  Therefifter.  the  CDQG 
regulations  will  be  amended  to  reflect 
the  statutory  changes  that  affect  CDBG 
recipients. 

Section  570.602    Section  109  of  the  Act. 

No  changes  had  been  proposed  by 
HUD  to  this  section  which  deals  with 
the  nondiscrimination  requirements 
contained  in  section  109.  As  a  result  of 
DO)  review,  a  number  of  changes  were 
made.  The  changes  that  are  substantive 
reflect  existing  law. 

In  S  570.fi02(b)t4)|i}.  the  phrase  "or  if 
there  is  sufficient  evidence  to  conclude 
that  such  discrimination  existed"  has 
been  added,  and  the  word  "remedial" 
has  been  added  before  "affirmative 
action."  This  emphasizes  that  measures 
taken  to  address  discrinilniilory 
practices  (past  or  present)  should  be 
tailored  to  the  particular  practice^ 
involved.  (See  Wygont  v.  Jackson  Board 
of  Education.  476  U.S.  267.  (1986),) 

The  word  "nondiscriminatory"  has 
been  added  before  "affirmative  action" 
in  3  570.602(b|(4  |(ii)  and  the  second 
paragraph  has  been  eliminated.  This 
underscores  limitations  on  affirmative 
action  measures  in  the  absence  of  a 
finding  of  discrimination  or  a  situation 
where  there  is  evidence  to  conclude  that 
discrimination  has  occured  (which  are 
addressed  in  |b](4)(i)  and  (b)(4)(ili)). 
Several  word  changes  have  been  made 
in  §S70.6O2(b}(4|(iii)  for  clarification. 

The  Department  has  made  no  change 
in  Part  570  with  respect  to  the 
definitions  of  "program  or  activity"  or 
"funded  in  whole  or  in  part  wuh 
community  development  fundsk"  which 
define  the  coverage  of  section  TLff.  It 
appears  that  the  present  covetl^  is  not 
inconsistent  with  the  definition  of 
"program  or  activity"  contained  in  the 
Civil  Rights  Restoration  Act  of  1987. 
Inasmuch  as  the  Restoration  Act  is 
apphcable  to  Title  VI.  but  not  to  section 
109.  this  issue  can  be  revisited  if  DO) 
revises  the  government-wide  Title  \'i 
regulation  (28  CIl^  42.401  et  seq.)  or 
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issues  other  guidance  to  implement 
changes  required  by  that  Art. 

No  change  has  been  made  to 
S  570.602(b|(2).  which  prohibits  the  use 
of  criteria  or  methods  of  administration 
that  have  the  effect  of  discriminating 
against  mdividuals  of  a  particular  race, 
color,  national  origin,  or  sex.  It  should 
be  noted  that  not  all  instances  of 
disparate  Impact  constitute  illegal 
discrimination.  If  a  neutral  policy  that 
causes  a  disparate  impact  is  manifestly 
related  to  the  accomplishment  of  a 
program  objective,  the  neutral  policy 
does  not  violate  this  provision. 

Section  504  of  the  Rehabilitation  Act 
of  1973.  as  amended,  is  applicable  to 
CDBG  activities  both  by  its  own  terms 
and  through  incorporation  In  section  109 
of  the  Act.  The  Department's  final 
section  504  regulation,  published  on  |une 
2. 1988  (53  FR  20215)  spells  out  in  more 
detail  the  application  of  section  504  to 
the  CDBG  program. 

The  Department  plans,  in  the  future. 
lo  publish  a  separate  section  109 
compliance  regulation.  That  regulation 
will  contain  specific  provisions  with 
respect  to  complaint  processing  and 
compliance  reviews.  In  the  interim  the 
Department  will  follow  the  compliance 
procedures  as  they  are  set  forth  in  the 
section  504  regulation,  §§  8.56-8.71  (53 
FR  20243-50). 

Section  570.903    Labor  standards 

This  regulation  has  been  amended  to 
reflect  the  change  to  section  110  of  the 
Act  made  by  section  523  of  the  1987  Act. 
The  requirements  of  section  110  now 
apply  to  the  rehabilitation  of  residential 
property  that  "contains  not  less  than  8 
units."  ruther  than  to  property  "designed 
for  residential  use  ofeight  or  more 
families." 

One  commenter  suggested  that  the 
proiect  threshold  for  payment  of 
prevailing  wages  under  the  Davis-Bacon 
Act  at  §  570.603  be  increased  to  $25,000 
The  $2,000  threshold,  however,  is  a 
statutory  requirement  (Davis-Bacon  Act, 
40U.S.C.  276a(a)). 

Another  commenter  felt  that  the  word 
"structure"  should  be  substituted  for 
"properly"  in  the  third  sentence  of 
§  570.603.  Since  section  110  of  the  Act 
uses  the  word  "property."  the  suggested 
change  has  not  been  made. 

Secfioh  570.606    Rehcation. 
displacement  and  acquisition. 

This  section  was  published  as  an 
interim  regulation  on  August  17. 1988  (53 
FR  31234).  The  intenm  regulation  sets 
forth  the  displacement,  relocation, 
replacement  housing,  and  real  property 
acquisition  requirements,  including  new 
requirements  added  to  the  Act  by 
section  509  of  the  1987  Act.  The  section 


is  included  in  this  final  rule  without 
additional  change. 

Section  570.607    Employment  and 
contracting  opportunities. 

One  commenter  asked  whether  the 
provision  at  §  570.607(b)  allows  grantees 
to  select  either  the  area  of  its  unit  of 
local  government,  or  the  metropolitan 
area,  in  carrying  out  its  responsibilities 
under  section  3  to  provide  employment 
and  contracting  opportunities  to  low 
income  residents  of  the  project  area.  The 
commenter  also  asked  whether  grantees 
could  make  this  selection  on  a  project- 
by-project  basis- 
Section  3  of  the  Housing  and 
Community  Development  Act  of  1968  (12 
U.S.C,  170iu)  states  that  areas  for 
section  3  compliance  are  "determined 
by  the  Secretary."  A  grantee  may  not 
select  the  area  or  areas  in  which  it  will 
carry  out  section  3  responsibilities  for  its 
overall  program.  A  grantee  may 
recommend  to  HUD  the  area  it  believes 
should  apply,  along  with  the  reasons  for 
the  choice,  in  order  lo  receive  HUD's 
determination. 

Section  570.606    Lead-based  paint. 

The  final  regulation  implementing  the 
requirements  concerning  lead-based 
paint  was  published  February  17. 1987 
(52  FR  4870)  with  additional  changes 
published  June  8.  1988  (53  FR  20790). 
This  section  is  included  in  this  final  rule 
without  additional  change. 

Section  570.610    Uniform 
Administrative  Requirements  and  Cost 
Principles  and  §  570.61  IfaJ  (IJ  and  (21 
Conflict  of  Interest 

These  sections  were  included  in  the 
final  rulemaking  of  March  11, 1988  (53 
FR  8034)  which  implemented  uniform 
requirements  for  grants  and  cooperative 
agreements.  These  sections  are  included 
in  this  rulemaking  without  additional 
change. 

Section  570.612    Executive  Order  12372. 

This  provision,  proposed  as  S  570.613 
but  now  redesignated  $  570.612, 

identifies  circumstances  under  which 
Executive  Order  12372  on 
Intergovernmental  Review  of  Federal 
Programs  applies.  It  applies  to  the  CDBG 
Entitlement  program  only  where  an 
Entitlement  grantee  proposes  to  use 
funds  for  the  planning  or  construction  of 
water  or  sewer  facilities.  However. 
under  the  UDAG  program,  it  applies  to 
all  activities  proposed  to  be  assisted. 
The  rule  has  been  revised  to  more 
clearly  refiect  this  point. 

One  commenter  questioned  whether 
the  "construction"  of  water  and  sewer 
facilities  should  include  "reconstruction, 
rehabilitation,  or  installation,"  as  stated 


in  paragraph  (b).  The  commenter 
objected  in  particular  to  the 
applicability  of  the  Executive  Order  lo 
minor  rehabilitation  work  on  water  and 
sewer  facilities.  Consistent  with  the 
notice  identifying  programs  subject  to  24 
CFR  Part  52  (52  FR  4755.  February'  13. 
1987).  the  Department  has  deleted  the 
word  "rehabilitation"  from  this 
provision. 

The  same  commenter  also 
recommended  that  the  Department  limit 
the  applicability  of  E.0. 12372  to 
projects  over  a  certain  dollar  amount.  In 
order  not  to  limit  the  fiexibility  of  the 
State  process,  the  Department  has  not 
established  threshold  levels  for 
activities  subject  lo  review 

VII.  Subpart  M — Loan  Guarantees 

Section  570.700    Eligible  applicants. 

A  commenter  recommended  that  HUD 
set  forth  some  examples  of  loan 
guarantees  in  the  regulation,  to  clarify 
who  may  receive  such  assistance- 
Examples  are  unnecessary  for  this 
purpose.  The  only  kind  of  loan 
guarantee  available  under  this  subpart 
is  the  Department's  guarantee  of  notes 
or  other  obligations  issued  by 
metropolitan  cities  and  urban  counties 
or  their  public  agency  designees.  (Loan 
guarantee  assistance  provided  by  the 
Department  to  recipients  under  Subpari 
M  should  not  be  confused  with  loan 
guarantee  assistance  provided  by  a 
recipient  to  another  party,  e.g.,  to  a 
private  property  owner  under  §  570.202  ) 

The  same  commenter  asked  whether 
§  570.700  also  applies  to  subrecipient.s 
involved  in  revolving  loan  funds. 
Section  570.700  only  applies  to  units  nf 
general  local  government  and  their 
designated  public  agencies  which  are 
borrowers  of  loans  guaranteed  by  Hl'D 
under  Subpart  M. 

Section  570. 701    Eligible  Activities. 

A  provision  has  been  added  to  the 
introductory  language  in  §  570.701  to 
specify  that  guaranteed  loan  funds  ma> 
not  be  used  to  reimburse  a  program 
account  or  letter  of  credit,  for  costs 
incurred  by  the  recipient  or  its 
designated  public  agency  and  paid  with 
other  CDBG  funds.  This  amendment  w:! 
preclude  any  interim  financing  of 
guaranteed  loan  activities  with  interest 
free  grant  funds,  a  practice  that  would 
result  in  the  inappropriate  shifting  of 
interest  expense  to  the  Federal 
government. 

Additional  eligible  activities  have 
been  added  to  §  570.701  which 
implement  the  changes  to  section  108  of 
the  Act  made  by  section  514  of  the  196" 
Act.  Section  108  now  permits  the 
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Suardnteed  loan  funds  to  be  used  for 
"housing  reKabthiation"  and    economic 
development  aciivtties  permitted  under 
paragraphs  [H|.  115).  and  (17)  of  section 
105!a)  [of  the  Autj     Accordingly, 
5  570, 701(h)  makes  eligible  housing 
rehabilitation  eligible  under  §  570.202. 
subsection  (i)  makes  eligible  activities 
eligible  under  i  570.203,  subsection  (j) 
makes  eligible  community  economic 
development  projects  eligible  under 
§  5"Q.204.  and  subsection  (k)  makes 
eligible  other  economic  development 
activities  permitted  under  section 
105(d)(l4)  of  the  Act  which  are  not 
covered  under  §  570.203,  Subsection  (g) 
was  added  to  the  regulations  on  March 
2.  1987  (52  FR  6140)  and  is  included  in 
this  rulemaking  without  further  change 

In  addition,  subparagraphs  (1)  and  (2) 
under  subsection  (a)  are  being  deleted 
as  unnecessary.  These  examples  of 
acquisition  were  intended  to  facilitate 
the  use  of  guaranteed  loan  funds  for 
economic  development.  Guaranteed 
loan  funds  may  now  be  used  directly  for 
economic  development  activities. 

One  commenter  asked  the  Department 
to  clarify  whether  leasebacks  allowed 
under  S  5707m|a)  are  also  allowed 
under  §  570.701(b).  which  authorizes  the 
use  of  guaranteed  loan  funds  to 
rehabilitate  real  property  owned  or 
acquired  by  the  recipient  or  its  public 
agency  designee.  The  use  of  guaranteed 
loan  funds  for  rehabilitation  under 
3  570  701(h)  does  not  affect  the  authority 
currently  possessed  by  a  recipient  or 
public  agency  designee  to  dispose  of 
real  property  it  owns  or  acquires  by 
lease  However,  it  should  be  noted  that 
the  L'se  of  Real  Property  standards 
specified  in  §  570.505  would  apply  to 
publicly  owned  real  property 
rehabilitated  under  §  570  701[b). 

-A  commenter  suggested  that 
§  570.701(b)  should  be  amended  to 
specify  the  kinds  of  funding  that  could 
be  used  by  a  recipient  or  its  designee  to 
acquire  real  property  to  be  rehabilitaled. 
and  to  clarify  whether  such  funding  is 
limited  to  guaranteed  loan  funds. 
Because  rehabilitation  can  be  carried 
out  in  relation  to  real  property  acquired 
with  public  funds  from  numerous  other 
sources,  includmg  donation,  the 
suggested  change  would  result  in  less 
clanty  and  is  not  being  adopted. 

One  commenter  recommended  that 
§  570.701  be  revised  to  indicate  thai 
when  the  loan  guarantee  assistance  is 
For  economic  development  purposes,  the 
guaranteed  loan  may  have  a  term  of  20 
years,  and  the  applicant  will  not  be 
required  to  establish  a  loan  lo»s  reserve. 
An  unrestricted  authonzalion  of  a  20- 
year  term  for  economic  development 
would  be  inconsistent  with  the  program 
design  thai  requires  repayment  within 


six  years  except  where  an  extended 
period  is  necessary  to  achieve  the 
purposes  of  the  Act  With  respect  to  the 
recommendation  that  a  loss  reserve  not 
be  required,  the  Department  believes 
that  It  would  be  prudent  to  retain  the 
option  to  impose  such  additional 
secunty  requirements.  Accordingly. 
neither  recommendation  has  been 
accepted. 

Section  570.702    Application 
requirements. 

Section  570.702(d)[3](vi}  provides  that 
HUD  may  disapprove  an  application  if 
activities  to  be  undertaken  with  the 
guaranteed  loan  funds  do  not  meet 
criteria  at  §  570.208  for  compliance  with 
one  of  the  national  objectives  of  the  Act. 
A  commenter  suggested  that  HUD 
should  either  make  this  determination 
after  the  funds  have  been  expended,  or 
revise  the  rule  to  allow  for  disapproval 
of  an  application  if  it  appears  that 
proposed  activities  would  not  meet  any 
§  570.208  criteria.  It  is  necessar>'  for  the 
Department  to  make  the  determination 
at  issue  in  advance  of  approving  an 
application.  Moreover,  the  Department 
has  sufficient  information  before  it  when 
reviewing  an  application  to  make  the 
decision.  It  also  should  be  noted  that 
HUD  will  monitor  activities  to  ensure 
that  national  objectives  are  actually 
met.  after  an  application  has  been 
approved. 

A  provision  on  amendments  has  been 
added  to  this  section.  Paragraph  {d)(5) 
provides  that  amendments  to  the  loan 
guarantee  application  must  comply  with 
the  requirements  of  S  570.305.  If  the 
applicant  wishes  to  carry  out  an  activity 
not  previously  described  in  its  final 
statement,  or  to  change  substantially  the 
purpose,  scope,  location  or  beneficiaries 
of  an  activity,  HUD  approval  must  be 
obtained. 

Section  S70.702[f)  was  published  as  an 
interim  rule  on  August  17. 1988  (53  FR 
31234]  as  part  of  the  rulemaking 
Implementing  the  requirements  for 
acquisition,  displacement  and 
relocation.  This  subsection  is  included 
in  this  final  rule  without  additional 
change. 

Section  570-  703    Loan  requirements 

A  commenter  described  the  maximum 
loan  amount  authorized  by  S  570.703(a). 
equal  to  three  times  the  applicant's 
entitlement  grant,  as  a  burden  on 
entitlement  funds  and  recommended 
that  it  be  reduced.  The  Department 
believes  that  the  permissible  amount — 
the  maximum  allowable  under  section 
108(bl  of  the  .i\ct— provides  communities 
with  needed  flexibility  in  carrying  out 
large  projects,  particularly  when  the 
guaranteed  loan  i%  lu  be  repaid  from 


sources  other  than  CDBG  funds. 
Consequently,  this  provision  has  not 
been  revised. 

One  commenter  suggested  that  either 
Subpart )  or  Subpart  M  should  contain  a 
policy  statement  on  the  investment  of 
guaranteed  loans  funds  on  a  short-term 
basis.  Guaranteed  loan  funds  may  be 
invested  pendmg  disbursement  for 
authorized  purposes,  and  the  investment 
income  constitutes  program  income. 
However,  to  provide  the  Department 
with  sufficient  flexibility  to  protect  the 
Federal  Government's  security  interest 
with  respect  to  each  loan  guarantee,  the 
Department  believes  investment  policy 
should  be  governed  by  the  contract 
required  under  §  570.703(b)(1). 
Accordingly,  the  contract  for  loan 
guarantee  assistance  has  been  modified 
to  provide  guidance  on  this  issue,  but 
the  regulations  are  not  being  revised. 

Section  570.703  (d)  and  (h|  were 
published  as  Hnal  rules  (52  FR  6140) 
since  publication  of  the  proposed 
changes  for  this  final  rule.  These 
subsections  implemented  section  3002  of 
the  Consolidate  Omnibus  Budget 
ReconciUalion  Act  of  1985  (Pub.  L  9&- 
272.  approved  April  7. 1986)  which 
prohibited  the  purchase  of  the 
guaranteed  loans  by  the  Federal 
Financing  Bank  and  which  required 
HUD  to  take  actions  to  provide  private 
sector  financing  of  the  guaranteed  loans. 
Subsections  (d)  and  (h)  are  included  in 
this  final  rulemaking  without  additional 
change  except  that  (h)  has  been 
redesignated  as  (g). 

Section  570.703(g)  was  also  published 
as  a  Tinal  rule  (50  FR  5750).  This 
subsection  imposed  a  loan  guarantee  fee 
to  defray  costs  incurred  by  HUD  to 
process  applications  and  ser\'ice  the 
guaranteed  loans.  Section  514  of  the 
1967  Act  emended  section  108  of  the  Act 
and  prohibits  such  fees.  Therefore,  this 
subsection  has  been  removed. 

Section  570.706    Sanctions. 

This  section  has  been  added  to  clarify 
that  the  performance  review  procedure 
described  in  Subpart  O  for  entitlement 
recipients  applies  to  loan  guarantee 
assistance.  Performance  deficiencies  in 
the  use  of  guaranteed  loan  funds  may 
result  in  the  imposition  of  a  sanction 
•igamst  the  pledged  entitlement  grants. 

Vill.  Subpart  O — Performance  Reviews 

Before  discussing  sections  in  Subpart 
O  on  an  individual  basis,  an  issue  of 
general  applicability  warrants 
discussion.  A  number  of  commenlers 
expressed  concern  that  the  criteria 
described  throughout  Subpart  O  would 
constitute  performance  requirements 
and  that  failure  to  meet  anv  of  then* 


Federal  Register  /  Vol.  53.  No.  172  /  Tuesday.  September  6,  1988  /  Rules  and  Regulations       34433 


would  likely  result  in  sanctions  being 
imposed  upon  grantees.  HUD  has 
established  the  crittria  so  that  grantees 
will  know  what  HUD  considers  to  be 
satisfactory  performance  and  will  be 
able  to  manage  their  programs  with 
greater  assurance  that  they  will  be 
judged  by  HUD  to  be  performing 
satisfactorily.  The  criteria  also  enable 
HUD  to  identify  grantees  that  may  be 
experiencing  difficulties  in  performing 
adequately.  A  grantee  that  has  been 
found  by  HUD  not  to  have  met  the  civil 
rights  review  criteria  will  be  provided 
an  opportunity  to  demonstrate  that  it 
has  nonetheless  met  the  civil  rights 
requirements.  A  grantee  whose 
performance  is  found  not  to  meet  the 
performance  criteria  (other  than  civil 
rights  criteria)  will  be  given  ample 
opportunity  to  present  information  that 
contests  the  validity  of  the  finding.  If  a 
grantee  is  unsuccessful  in  contesting 
that  finding.  HUD  may  require  the 
grantee  to  undertake  appropriate 
corrective  or  remedial  action.  HUD 
could  the-n  impose  a  sanction  affecting 
the  grantee's  funding  only  after  the 
grantee  has  failed  to  undertake 
corrective  or  remedial  action  that 
satisfactorily  resolves  the  deficiency 
and  has  been  given  an  opportunity  for 
informal  consultation  regarding  the 
sanction,  HUD  believes  that  this 
approach  will  lead  to  a  fair  and  more 
uniform  performance  review,  and  thus 
will  constitute  a  significant 
improvement  in  this  aspect  of  the 
program's  administration. 

Sec  (ion  570.900    Cenerol. 

On  August  17. 1988.  HUD  published 
an  interim  rule  to  implement 
requirements  for  acquisition, 
displacement  and  relocation.  (53  FR 
31254).  Thai  rule  Included  the  revision  of 
S  570.900(a),  That  subsection  of  the 
Interim  regulation  is  now  being 
superseded  by  this  final  rule. 

Two  commenlers  requested  that  HUD 
give  advance  public  notice  of  when  it 
will  review  an  entitlement  grantee's 
performance  under  §  570.900.  so  that 
citizens  can  comment  on  or  participate 
in  the  reviews.  However.  HUD's  review 
of  the  performance  of  entitlement 
gnnlnes  is  a  continual  process  involving 
cvaliialion  of  Grantee  Performance 
Reports,  on-site  monitoring,  and  tn- 
hoube  reviews  throughout  the  year. 
Citizens  may  comment  to  HUD  at  any 
lime  concerning  any  perceived  failures 
by  a  grantee  to  meet  program 
requirements.  Moreover,  section  508  of 
the  1987  Act  amends  section  104(a)  of 
the  Act  to  add  the  requirement  for  a 
citizen  participation  plan  with  specific 
elements.  HUD  plans  to  publish  iq  the 
near  future  a  proposed  rule  to 


implement  the  new  citizen  pai*tidpation 
requirements. 

Commenters  also  requested  that  Hl'D 
describe  all  of  the  documentation  that 
grantees  are  required  to  keep  to  fulfill 
the  needs  of  the  Department  in 
conducting  the  performance  reviews 
described  in  Subpart  O.  Because  of  the 
wide  variety  of  activities  carried  out  by 
CDBG  entitlement  recipients  and  the 
differing  circumstances  affecting  how 
those  activities  are  implemented,  it  is 
not  possible  to  produce  a  description  of 
all  required  documentation. 
Recordkeeping  requirements  are 
identified  in  some  detail  at  S  570.506. 
Grantees  may  contact  their  local  HUD 
Field  Office  if  they  need  further 
guidance  regarding  specific  records  to 
be  kept  on  particular  activities. 

Section  570.902    Review  to  determine  if 
CDBG  funded  activities  are  being 
carried  out  in  a  timely  manner. 

Some  commenters  stated  that  the 
review  threshold  at  §  570.902ia)(l)(i)  for 
identifying  grantees  that  are  making  too- 
slow  progress  in  implementing  their 
programs  should  be  greater  than  1.25 
years  of  unexpended  funds  in  the  letter 
of  credit  [i.e..  there  should  be  a  more 
lenient  criterion).  Other  commenters 
recommended  that  HUD  use  a  lesser 
threshold  [i.e.,  a  stricter  criterion).  In 
considering  these  comments.  HUD 
updated  its  evaluation  of  the  effect  of  a 
1.25  year  standard  on  grantees  by 
analyzing  more  current  drawdown 
patterns  of  entitlement  grantees.  The 
results  indicated  that  using  the  1.25 
(Standard  would  produce  untimely 
performance  findings  for  approximately 
one-third  of  the  entitlement  grantees. 
Since  the  Department's  intent  in 
establishing  this  revipw  criterion  is  to 
identify  grant  recipients  experiencing 
substantial  difficulties  in  timely 
implementation  of  their  CDBG  activities, 
an  appropriate  criterion  should  be  more 
selective.  Therefore,  for  this  criterion. 
the  Department  has  decided  to  employ  a 
1.5  year  standard. 

Several  commenters  expressed 
concern  that  HUD  would  Impose 
sanctions  on  grantees  that  did  not  meet 
the  performance  standard.  While  this 
could  happen,  the  Department  wishes  to 
make  clear  that  a  grantee  will  only  be 
subject  to  a  grant  reduction  for  untimely 
program  progress  after  it  has  been  (1) 
provided  an  opportunity  to  contest  the 
finding.  (2)  given  an  opportunity  to 
improve  its  performance,  and 
substantially  failed  to  do  so,  (3)  notified 
of  the  proposed  grant  reduction,  and  (4) 
given  an  opportunity  for  an  informal 
consultation. 

Several  commenters  recommended 
thai  HUD  should  find  a  grantee  to  be 


carr>'ing  out  its  activities  in  a  timely 
manner  if  the  grantee  met  either,  as 
opposed  to  both,  of  the  criteria  set  out  ai 
§  570.902(a)(l)(i)  and  §  570.902(a)(l)lii) 
Under  the  latter  provision,  the  grantee 
(of  at  least  two  consecutive  CDBG 
grants)  is  considered  to  be  performing  in 
a  timely  manner  if  the  amount  of  funds 
disbursed  to  it  during  the  previous  12- 
month  period  is  equal  to  or  greater  than 
one-half  of  the  CDBG  funds  made 
available  for  the  grantees  current 
program  year.  Under  this  approach, 
however,  grant  recipients  having  large 
amounts  in  their  letters  of  credit  could 
meet  the  second  lest  and  still  be 
accumulating  increasingly  larger 
amounts  (and  percentages)  of 
undisbursed  funds.  The  purpose  of  the 
review  criterion  at  §  570.902(a)ll)(ii)  is 
to  provide  a  means  of  quickly 
identifying  recipients  that  may  be 
developing  a  program  progress  problem 
In  any  such  instance,  the  Department 
will  work  with  the  grantee  to  avoid  the 
need  for  any  funding  sanction. 

Several  commenters  recommended 
that  HUD  review  amounts  obligated  by 
grantees  instead  of  actual 
disbursements  from  the  letters  of  credit. 
This  is  not  feasible,  however,  since 
definitions  of  "obligations"  and 
"encumbrances"  at  the  local  level  varv. 
and  because  of  the  relative 
inaccessibility  of  such  data  to  HUD. 
Moreover,  requiring  grantees  to  submit 
data  on  "obligations"  at  the  time  that  a 
subsequent  grant  award  is  being 
considered  would  significantly  increase 
grantee  reporting  requirements — a  resul' 
thai  is  neither  desirable  or  warranted. 
However,  if  HUD  identifies  a  progress 
problem  under  the  performance  criterid 
at  §  570.902,  it  will  consider  the  amount 
of  funds  obligated  but  not  yet  drawn 
down  as  part  of  its  further  review  of  tht 
grantee's  performance. 

Several  commenters  recommended 
that  the  Department  include  a  statement 
in  the  regulations  indicating  that  factor^r 
such  as  the  accumulation  of  large  and 
unanticipated  amounts  of  program 
income,  lawsuits,  strikes,  and  short 
construction  seasons  will  be  considered 
by  HUD  in  conducting  progress  reviews 
Where  unpredictable  events  are  the 
cause  of  slow  performance,  they  will  be 
considered  by  HUD  in  determining 
whether  there  is  any  need  for  corrective 
actions.  HUD  would  caution  grantees. 
however,  that  predictable  events  should 
be  handled  as  a  normal  responsibility  of 
a  grantee  in  managing  its  activities,  and 
will  not  justify  continual  slow  program 
progress. 

One  commenter  objected  to  the 
review  being  conducted  60  days  bef  j?  n 
the  end  of  the  program  year  Although 
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tests  of  prnj^ram  progress  may  also  be 
conducted  at  other  times  during  the 
program  year  a  review  must  be 
cunducted  sufftciently  in  advance  of  the 
end  of  the  prni^ram  year  to  provide  HUD 
with  adequate  time  further  to  mvestigate 
apparent  performance  problems  m 
sufficient  detail  hefnre  funding  decisions 
are  made  on  the  next  annual  grant.  HLfD 
will  not  base  its  fundmg  acttons  solely 
on  the  drawdown  rites  of  grantees. 
There  is  evidence  that  a  growing 
number  of  grantees  are  using  CDBG 
funds  as  an  mtenm  financmg  tool  (n 
such  cases,  large  sums  are  drawn  down 
from  the  letter  of  credit,  used  for  a 
relatively  short  penod.  and  then  repaid 
to  the  grantees.  Such  funds  are  then  held 
as  program  income  by  the  grantees,  and 
could  escape  consideration  under  the 
timeliness  criteria  m  the  proposed  rule. 
HUD  believes  thai  grantees  that  have 
large  amounts  of  program  income  on 
hand  should  not  be  given  an  automatic 
presumption  of  carrying  out  their  CDBG 
activities  m  a  timely  way.  based  only  on 
the  amount  of  funds  currently  m  their 
letter  of  credit  or  the  amounts  recently 
drawn  down  from  it.  Therefore,  a 
provision  has  been  added  to  the  review 
criterion  at  |  570  9O2|a|(2)  that  will 
enable  HUD  lo  consider  program  income 
amounts  and.  where  appropriate,  to 
override  the  determination  of  timeliness 
that  would  result  under  the  criteria  at 
§  570.902(3)1)). 

Section  STf.yos    Review  to  determine  if 
the  Housing  Assistance  Plan  (HAP)  is 
being  earned  out  in  a  timely  manner 

Three  commenlers  addressed 
5  570.903.  Two  city  officials  supported 
limiting  reviews  of  \{.\?  performance  to 
Federal  housing  a&sistance  made 
available  One  public  interest  group 
recommended  that  CDBG  funds  be 
specifically  iiientifted  as  available 
resources  for  housing  rehabilitation, 
both  m  HAP  development  and  in  HAP 
performance  reviews. 

f  JAP  performance  reviews  are 
designed  to  measure  the  recipients" 
progress  m  providing  all  types  of 
assistance  proposed  in  the  approved 
HAPs-  Since  grantees  are  required  to 
base  goals  on  St.nte,  local,  and  Federal 
resources  expected  to  be  made 
available,  it  follows  logically  that 
performance  reviews  should  cover  the 
same  resources 

The  Department  recognizes  CDBG 
funds  as  available  assistance  for  HAP 
goals  and  performance  when  the  grantee 
elects  to  use  some  of  its  funds  for  that 
purpose  However.  HUD  will  not  require 
the  use  of  CDBG  funds  for  meeting 
housing  assistance  needs  when  they  are 
not  described  in  a  grantee's  HAP.  No 
revision  to  \  570903  is  required. 


Section  570904    Equal  opportunity  and 
fair  housing  review  criteria. 

Comments  received  in  relation  to 
5  570.904  generally  fell  within  two  basic 
categories:  those  that  favored  more 
stringent  review  criteria  and  those  that 
fdvored  more  lenient  criteria.  Before 
addressing  specific  issues  raised  by 
commenters.  it  would  be  helpful  to 
outline  again  the  general  framework 
within  which  the  review  criteria  will  be 
employed. 

The  critpna  used  fur  review  in  this 
section  of  Subpart  O  do  not  constitute 
performance  requirements.  Instead. 
these  cntena  are  designed  to  provide 
grantees  with  the  criteria  HUD  will  use 
to  monitor  their  performance,  so  that 
ihey  can  manage  their  programs  with 
greater  assurance  that  HUD  will  judge 
them  to  be  performing  satisfactorily. 
This  is  so  because  HUD  will  use  these 
review  criteria  to  identify  those  grantees 
where  it  cannot  be  presumed  that  the 
performance  is  adequate.  Bamng 
evidence  to  the  contrary  received  from 
outside  sources  or  resulting  from  HUD 
performance  reviews,  a  grantee  will  be 
presumed  to  be  in  compliance  with  civil 
rights  certifications  and  requirements  of 
the  Act  if  these  review  criteria  are  met. 
Where  the  criteria  are  not  met.  HUD  will 
examine  the  policies,  procedures  and 
practices  of  the  grantee  lo  determine 
whether  they  comply  with  civil  rights 
requirements  of  the  Act. 

It  is  appropriate  to  design  the  review 
criteria  in  this  fashion  as  a  result  of 
program  size,  complexity  and  flexibility. 
Because  of  the  size  and  complexity  of 
the  CDBG  program,  and  the  flexibility 
afforded  grantees  in  carrying  out  eligible 
activities,  the  Department  cannot 
monitor  every  policy,  practice  and 
procedure  of  every  grantee  each  year  to 
determine  the  effect  each  is  having  on 
the  provision  of  services,  benefits 
participation  and  employment  to  each 
racial  and  ethnic  group  in  a  grantee's 
population.  Therefore,  the  review 
process  provides  a  method  by  which  the 
Department  can  separate  out  potential 
problem  situations  from  those  that  do 
not  appear  to  present  a  problem.  The 
Department  can  then  focus  its  limited 
monitoring  and  enforcement  resources 
on  the  former  situations.  Although  the 
initial  problem  is  the  failure  to  meet  a 
review  criterion,  the  emphasis 
immediately  shifts  lo  the  task  of 
determining  the  reasons  for  why  the 
situation  exists. 

Finally,  because  the  CDBG  program 
provides  great  flexibility  to  grantees  in 
the  selection  and  administration  of 
funded  activities,  the  Department 
believes  grantees  should  know  the 
parameters  within  which  they  may 


operate  and  assume  that  HUD  will  rimi 
their  performance  acceptable.  Without 
this  guidance,  grantees  may  not  know, 
until  it  is  too  late,  that  a  problem  is 
occurring  HUD  believes  that  this 
approach  will  lead  to  a  fair  and  more 
uniform  parformance  review,  and  thus 
constitute  a  significant  improvement  in 
this  aspect  of  the  program's 
administration. 

Section  570.904(b)  sets  out  criteria 
governing  HUDs  review  for  "equal 
opportunity."  Paragraph  (b)(1)  of  this 
section  specifically  addresses  equaJ 
employment  opportunity.  Included  in  the 
comments  that  addressed  this  provision 
were  suggestions  that  (1)  labor  force 
should  be  defined  more  narrowly;  (2)  the 
entire  workforce  should  be  "tesled"  and 
not  just  new  hires.  (3)  compliance 
reviews  in  connection  with  minority  and 
female  employment  should  be  ba-sed  on 
characteristics  of  the  grantee's 
jurisdiction,  rather  than  of  the  labor 
market  area;  (4)  HUD  should  define 
"operating  unit";  and  (5)  HUD  should 
require  grantee  affirmative  action  even 
in  the  absence  of  any  formal  finding  of 
discrimination  by  the  grantee. 

This  subsection  has  been 
substantially  rewritten  as  a  result  of 
comments  by  DO]  Use  of  proportional 
representation  as  a  "safe  harbor'  was 
objectionable.  In  fact,  a  lack  of 
proportional  representation  by  race 
does  not.  itself,  constitute  a  violation  of 
section  109.  and  the  existence  of 
proportional  representation  by  race 
does  not  insulate  a  recipient  from  a 
charge  of  actual  discrimination.  Nor  is 
proportional  employment,  or  beneficiary 
participation,  the  touchstone  of  section 
109'8  nondiscrimination  requirements: 
nondiscrimination,  i.e..  the  trealmeni  of 
persons  without  regard  to  race, 
ethnicity,  or  gender,  is.  Therefore,  the 
focus  has  been  changed  to  a  "totality  of 
circumstances"  lest.  Unless  the  totality 
of  circumstances  indicates  that  persons 
protected  by  section  109  are  deprived  of 
employment,  promotion  and  training 
activities  because  of  race,  ethnicity,  or 
gender  in  those  administrative  units 
funded  in  whole  or  in  part  with  CDBG 
funds,  then  the  recipient  will  have  met 
this  review  criterion. 

The  Department  does  not  believe  that 
section  109  requires  affirmative  action 
unless  there  is  an  earlier  formal  finding 
of  discrimination  by  HUD  or  a  court  of 
law  or  the  existence  of  factors  from 
which  the  recipient  has  a  firm  basis  for 
concluding  that  discrimination  has 
occurred.  Absent  these  ciraimstances. 
the  requirement  is  that  grantees  avoid 
dLscrimination.  not  that  they  must  take 
affirmative  action  to  provide  equal 
opportunity  in  services,  benefits  and 
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participation.  The  review  criterion  does 
not  change  the  Department's  ability 
under  the  compliance  regulations  to 
require  grantees  to  take  affirmative 
action  to  overcome  the  effects  of  past 
discrimination.  Otherwise,  the 
Department  cannot  dictate  that  local 
governments  expend  money  for  a 
specific  activity.  Grantees  may. 
however,  voluntarily  take 
nondiscriminatory  affirmative  action 
measures  and  S  570.602  encourages 
them  lo  do  so. 

Section  570.904(b)(2)  addresses  equal 
opportunity  in  services,  benefits  and 
participation.  Among  the  comments 
received  in  response  to  this  proposed 
provision  were  suggestions  that.  (1}  the 
standard  should  obligate  local 
governments  to  affirmatively  use 
Community  Development  Block  Grant 
funds  to  overcome  the  effects  of  past 
discrimination;  (21  the  three-year  lime 
span  leaves  open  the  possibibty  of  poor 
performance  during  the  most  recent  one 
or  two-year  period;  (3)  the  "percentage 
standard"  used  overstates  minority 
need;  and  (4)  documentation  of 
proportions  of  benefit  to  minority  groups 
in  each  activity  will  "create  horrendous 
paperwork  requirements." 

Where  discrimination  has  occurred, 
the  obligation  of  a  recipient  is  described 
in  §  570.602(b](4](il. 

Regarding  the  three-year  time  span 
and  the  "percentage  standard."  both  of 
these  concepts  are  absent  from  the  final 
regulation.  Afi  in  §  570.904(l»)n).  the 
regulation  has  been  substantially 
revised  in  light  of  DOJ  comments,  and 
now  embodies  a  "totality  of 
circumstances"  test  as  does  the 
employment  review  criterion.  Unless  the 
totality  of  circumstance  indicates  that 
persons  protected  by  section  109  have 
been  deprived  of  full  access  to  any 
CDBG  funded  program  or  activity 
because  of  their  race,  creed,  or  ethnicity, 
then  the  recipient  will  have  met  this 
review  criterion. 

Concerning  the  paperwork  burden,  it 
should  be  noted  that  the  Grantee 
Performance  Reports  submitted  by 
Entitlement  CDBG  recipients  over  the 
past  10  years  have  required  data  on 
benefits  going  to  minorities  from  each 
direct  benefit  activity.  The  review 
approacii  HUD  will  use  will  not  require 
any  significant  change  with  respect  lo 
the  report  of  minority  benefit.  Moreover. 
it  la  also  noteworthy  that  section  StiZ  of 
the  1987  Act  requires  HUD  to  collect 
data  on  the  racial  and  ethnic 
characteristics  of  persons  eligible  for. 
assisted,  or  otherwise  benefiting  under 
each  community  development  and 
housing  assistance  program 
administered  by  HUD.  Nothing  in  this 
regulation  requires  a  recipient  to  attain 


or  maintain  any  particular  statistical 
level  of  participation  based  on  race, 
ethnicity,  or  gender. 

Section  570.904(c)  addresses  review 
criteria  for  ihe  furtherance  of  fair 
housing  by  a  grantee.  Essentially,  a 
grantee  would  be  considered  to  be  in 
compliance  with  its  certification  to 
further  fair  housing  if  it  (1 }  conducted  an 
analysis  of  fair  housing  impediments  in 
accordance  with  S  570.904(c)  (t).  and  (2) 
took  action  designed  to  address  the 
conditions  identified  as  limiting  fair 
housing  choice,  such  as  those  delineated 
in  S  570.904lc((2). 

A  commenter  objected  to  requiring 
fair  housing  analysis  as  part  of  the 
review  standard,  believing  it  would 
place  an  administrative,  staff-intensive. 
and  costly  responsibility  on  local 
governments,  thereby  restricting 
administrative  discretion  and  reducing 
both  total  and  administrative  funds- 
Further,  it  is  alleged  that  such  an 
analysts  cannot  be  easily  or  quickly 
done,  nor  are  data  generally  available. 
The  Department  disagrees.  Only  a 
reasonable  amount  of  analysis  should 
be  necessary  for  this  purpose,  and 
administrative  funds  should  be  adequate 
for  this  function.  Affirmatively 
furthering  fair  housing  was  a  part  of  the 
regulations  even  before  the  19B3  Act 
amended  the  Act  to  specifically  require 
grantees  lo  certify  that  ihey  will 
affirmatively  further  fair  housing- 
Therefore,  grantees  should  already  have 
a  data  base.  It  is  important  lo  note  that 
the  analysis  should  describe  in  broad 
terms  actions  already  taken,  as  well  as 
those  planned,  in  order  to  be  flexible  in 
addressing  a  variety  of  impediments  to 
fair  housing  choice  within  a  recipient's 
community. 

Another  cnmmenler  stated  that  the 
Department  Bhould  establish  standards 
for  "testing"  for  housing  discrimination 
and  for  what  constitutes  a  local  fair 
housing  center.  However.  Ihe 
Department  believes  that  the  CDBG 
regulation  is  not  an  appropriate  place  lo 
establish  a  definition  for  testing.  Also, 
the  Department  believes  that  each 
locality  should  have  its  own  definition 
of  a  local  fair  housing  center  because 
the  organization  should  serve  the  unique 
needs  of  the  locality.  Interested 
communities  may  contact  their  local 
HUD  office  for  information  on  such 
centers  operating  in  nearby 
communities. 

One  commenter  staled  Ihat  the 
Department  should  leave  the  selection 
of  fair  housing  centers  and  testing 
methods  lo  the  local  jurisdiction.  The 
Department  agrees,  and  would  note  only 
that  the  approaches  used  by  locahties 
must  conform  to  applicable  laws. 


The  Department  also  agrees  with  the 
comment  that  the  conduct  of  a  fair 
housing  analysis  cannot  be  used  as 
justification  for  delating  actions 
affirmatively  to  fiirther  fair  housing. 
Carr>'ing  out  an  analysis  would  not  be 
considered  lo  constitute  a  fair  housing 
action  in  and  of  itself;  actions  must  be 
undertaken  lo  address  the  impediments 
to  fair  housing  choice  identified  in  the 
analysis. 

Several  commenters  stated  that 
grantees  that  support  fair  housing 
initiatives  earned  out  by  recognized  fair 
housing  centers  should  be  judged  by 
HUD  to  be  meeting  their  responsibdtlies 
to  further  fair  housing  under  both  Title 
VIII  and  the  Act,  The  Department  agrees 
that  grantees  may  take  actions 
affirmatively  to  further  fair  housing 
through  contracting  with  such  agencies. 
and  has  specifically  included  such 
contracting  as  a  method  of  addressing 
conditions  limiting  fair  housing  choice 
under  $  570.904(c)i2)|iii),  Grantees 
should  note,  however,  that  HUDs 
review  of  grantees'  performance  in 
fulfilling  their  fair  housing  certifications 
will  focus  on  action  undertaken — 
whether  taken  by  the  grantee  itself  or  by 
agencies  with  which  the  grantee 
contracts. 

Section  570.904(d)  addresses  a 
grantee's  performance  specifically 
related  to  actions  to  use  minority  and 
women 's  business  enterprises  (MBE/ 
WBEl 

The  Department  received  a  number  of 
comments  on  this  section: 

One  commenter  alleged  that  the  rule 
fails  to  recognize  Stale  laws  that  require 
competitive  bidding  on  contracts 
involving  amounts  above  a  specified, 
threshold  figure,  and  that  it  m  wrcMig  to 
assume  thai  special  treatment  (such  as 
set-asides]  can  be  used  to  achieve  a 
grantee's  goal. 

A  number  of  respondents 
recommended  that  the  threshold  level, 
at  %  570.904(dl(l)(i),  for  considering 
funds  awarded  through  individual 
contracts  and  subcontracts  should  be 
reduced  from  SlO.OOO.  if  not  eliminated. 

Two  commenters  asserted  that  the 
performance  criterion  al 
Section570.904(d)  that  contemplates  a 
continuing  rise  in  MBE/WBE 
participation  is  unrealistic.  The  logical 
extension,  as  one  commenter  stated, 
would  be  that  100  percent  of  all 
contracts  are  eventually  expected  to  be 
awarded  to  MBE/WBEs. 

A  frequently  expressed  concern  of 
commenters  related  to  the  use  of  the 
metropolitan  area  as  the  basis  for 
calculating  the  grantee  performance 
standards.  Some  were  concerned  about 
Ihe  availability  of  date  wX  the 
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-p.rTjpo  ,'an  drea  level.  Others 
rbcommendtd  ihdt  (he  review  criteria  be 
determined  from  data  at  the 
iunsdictiona!.  or  even  the  target  area 
level,  on  the  grounds  that  use  of 
metropolitan  area  data  would  dilute  the 
need  for  performance,  especially  in 
entitlement  cities. 

Several  commenters  object  to  the  use 
of  data  that  would  derive  a  measure 
from  all  MBE/WBEs  instead  of  just 
those  engaged  in  businesses  related  to 
housing  and  community  development. 

One  commenter  contended  that  a 
cutback  in  CDBG  program  funds  would 
make  an  increase  in  MBE/WBE 
participation,  under  the  proposed 
requirement,  impossible. 

One  commenter  expressed  concern 
about  fluctuation  in  MBE/WBE  data  and 
questioned  its  reliability  for  purposes  of 
this  requirement. 

A  commenter  expressed  hope  that  the 
Department  would  require  that 
community-wide  goals  be  set.  not  just 
for  Federally-assisted  community 
development  programs,  because  many 
communities  use  a  centralized 
procurement  system  over  which  the 
community  development  office  has  no 
direct  control. 

A  number  of  commenters 
recommended  that  a  fixed  percentage  of 
MBE/WBE  participation  should  be 
employed  m  lieu  of  the  proposed  ratio. 

Finally,  one  commenter  expressed 
concern  that  "overachievers"  (grantees 
which,  in  one  program  year,  achieve 
MBE/WBE  results  much  higher  than 
would  be  required  by  the  proposed 
review  standard)  would  be  penalized  if 
they  could  not  do  well  in  subsequent 
program  years  because  of  fluctuations  in 
the  level  of  contracting  activity  from 
year  to  year. 


Based  on  these  comments,  and 
comments  from  DO),  this  section  has 
been  substantially  revised.  Basically. 
the  Department  will  determine  whether 
the  recipient  has  taken  actions  required 
by  24  CFR  aS  36(e).  and  the  effectiveness 
of  those  actions  in  accomplishing  the 
objectives  of  $  85.35(e)  and  the  relevant 
Excutive  Orders.  Nothing  in  this 
regulation  requires  a  recipient  to  attain 
or  maintain  any  particular  statistical 
level  of  participation  or  any  particular 
proportionality  in  contract  awards 
based  on  race,  ethnicity,  or  gender  of 
their  contractors. 

IX.  riodings 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50.  which 
implement  section  102(2)(C|  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  No  Significant  Impact 
is  available  for  public  inspection  during 
regular  business  hours  in  the  Office  of 
the  Rules  Docket  Clerk  at  the  above 
address. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulations.  Analysis  of  the  rule 
indicates  that  it  does  not:  (l)  Have  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more:  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign 


based  enterprises  in  domestic  or  export 
markets. 

Under  the  provisions  of  5  USC.  605(bl 
(the  Regulatory  Flexibility  Act),  the 
undersigned  has  certified  that  this  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  it  does  not  affect  the 
amount  of  funds  provided  in  the  CDBG 
program,  but  rather  modifies  and 
updates  program  administrative  and 
procedural  requirements  to  comport 
with  recently  enacted  legislation. 

This  rule  was  listed  as  item  number 
996  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
April  25.  1988  (53  FR  13854)  at  pages 
13884-65  under  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act, 

The  programs  affected  by  this  rule 
and  their  program  numbers  in  the 
Catalog  of  Federal  Domestic  Assistance 
are  as  follows: 

14.218.  Community  Development  Grant 
Block  Entitlement 

14.219.  Community  Development  Granl 
Block  Small  Cities 

14.221.  Urban  Development  Action 

Grant 
14.225,  Secretary's  Discretionarj'  Fund/ 

Territories  Program 
14.227.  Secretary's  Discretionary  Fund/ 

Community  Development  Technical 

Assistance  Grants 

The  collection  of  information 
requirements  contained  in  this  rule  have 
been  submitted  to  OMB  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  Sections  570.301. 
570.302.  570.306,  570.506.  and  570.507  of 
this  rule  have  been  determined  by  the 
Department  to  contain  collection  of 
information  requirements.  Information 
on  these  requirements  is  provided  as 
follows: 


Community  Development  Block  Grant  Program,  OMB  Approval  Numbers 


NumbwcX 

NuntMrof 

Twsftonam 

respondent 

Total  arwwal 

Hours  par 
FMponw 

Total  hours 

Ragulatory  reterartce 

(MCKKt) 

Ftf^aJ  stalemerU2506-0077) 

825 

1 

825 

39 

32.175 

570  301 -570  305 

Housing    Assetance    Plan.    HUtVTOBI  t.    HUO-709r2    t2506- 

ass 

t 

825 

42 

34.650 

570306 

OOH) 

Grantee  Pertormance  Report  HUO-4949  i .  tNu  49497  t2506- 

82S 

t 

825 

200 

165,000 

570  507 

0077) 

4.125     570806 
1.031     570507 

Eqoal  emptoymeni  Opporturwy.  HUO/EEO-4  (252&-00Qe| , 

S2S 

1 

625 

12S 

General  fecoro  heepirx)                                     

S2S 

0 

0 

12Q 

99.000    570506 

Tntal  hi«1nn  hniM 

338.781 

List  of  Subjects  in  24  CFR  Part  570 

Community  development  block  grants. 
Grant  programs:  housing  and  community 
development.  Loan  programs:  housing 


and  community  development.  Low-  and 
moderate-income  housing.  New 
communities.  Pockets  of  poverty.  Small 
cities. 


Accordingly,  the  Department  jmends 
24  CFR  Part  570  as  follows: 
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PART  570— COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

1.  The  authority  citation  for  Pari  570  is 
revised  to  read  as  follows: 

Authority:  Title  I.  Housing;  and  Community 
Ufvelopment  Act  of  1974  (42  U.S.C.  5301-20); 
dfid  Sec.  7(d),  Department  of  Housing  and 
IJrtian  Development  Act  (42  USC.  3535(d)I 

2.  Subpart  A  of  Part  570  is  revised  to 

ri'nd  as  follows; 

Subpart  A— General  Provislona. 

.Sec- 

570  1  Purpoite. 

.S70-2  Primary  objective. 

570J  Dcnnitions. 

S70.4  Allocation  of  funds. 

5"0S  Waivers. 

Subpart  A — General  Provisions 

§  570.1    Purpose. 

(d)  This  part  describes  policies  and 
procedures  applicable  to  the  following 
programs  authorized  under  Title  1  of  the 
Mousing  and  Community  Development 
Act  of  1974,  as  amended: 

(1)  Entitlement  grants  program 
(Subpart  D); 

(2)  Small  Cities  program:  HIID 
administered  CDBC  nonentitlemenl 
funds  (Subpart  F): 

(3)  Stale  program:  Slate-administered 
CDBG  nonentitlement  funds  (Subpart  II: 

(4)  Secretary's  Fund  program  (Subpart 
F.l: 

(5)  Urban  Development  Action  Grant 
program  (Subpart  G);  and 

(0)  Loan  Guarantees  (Subpart  M). 

(b)  Subparts  A.  C.  |.  K.  and  O  apply  to 
all  programs  in  paragraph  (a]  except  as 
modified  or  limited  under  the  provisions 
of  these  subparts  or  the  applicable 
program  regulations.  In  the  application 
of  the  subparts  to  the  Secretary's  Fund 
program  or  the  Urban  Development 
Action  Grant  program,  the  reference  to 
funds  in  the  form  of  grants  in  the  term 
■CDBG  funds."  as  defined  in  §  570.3(e). 
shall  mean  the  grant  funds  under  those 
programs.  The  subparts  do  not  apply  to 
the  Slate  program  (Subpart  1)  except  to 
the  extent  expressly  referred  to. 

§  S70.2    Primary  objective. 

The  primary  objective  of  Title  I  of  the 
Housing  and  Community  Development 
Act  of  1974,  as  amended,  and  of  the 
community  development  program  of 
each  grantee  under  the  Title  is  the 
development  of  viable  urban 
communities,  by  providing  decent 
housing  and  a  suitable  bving 
environment  and  expanding  economic 
opportunities,  principally  for  persons  of 
low  and  moderate  income.  Consistent 
with  this  primary  objective,  not  less 
than  60  percent  of  CDBG  funds  received 
by  the  grantee  under  Subparts  D,  F,  and 


M  shall  be  used  in  accordance  with  the 
applicable  requirements  of  those 
subparts  for  activities  that  benefit 
persons  of  low  and  moderate  income- 

§  S70.3    Definitions. 

|a|  "Act"  means  Title  1  of  the  Housing 
and  Community  Development  Act  of 
1974  as  amended  (42  U.S.C.  5301  et  seq). 

(b)  "Age  of  housing"  means  the 
number  of  existing  year-round  housing 
units  constructed  in  1939  or  earlier, 
based  on  data  compiled  by  the  United 
States  Bureau  of  the  Census  referable  to 
the  same  point  or  period  of  time 
available  from  the  latest  decennial 
census. 

(c)  "Applicant"  means  a  State,  unit  of 
general  local  government,  or  an  Indian 
tribe  which  makes  application  pursuant 
to  the  provisions  of  Subpart  E.  F.  G  or 
M. 

(d)  "Buildings  for  the  general  conduct 
of  government"  means  city  halls,  county 
administrative  buildings.  State  capitol  or 
office  buildings  or  other  facilities  in 
which  the  legislative,  judicial  or  general 
administrative  affairs  of  the  government 
arc  conducted.  Such  term  does  not 
include  such  facilities  as  neighborhood 
service  centers  or  special  purpose 
buildings  located  m  low  and  moderate 
income  areas  that  house  various 
nonlegislative  functions  or  services 
provided  by  government  at 
decentralized  locations. 

(e)  'CDBG  funds"  means  Community 
Development  Block  Grant  funds, 
including  funds  received  in  the  form  of 
grants  under  Subpart  D  or  F.  loans 
guaranteed  under  Subpart  M.  urban 
renewal  surplus  grant  funds  under 
Subpart  N.  and  program  income  defined 
in  5  570.500(a). 

(f)  "Chief  Executive  Officer"  of  a  State 
or  unit  of  general  local  government 
means  the  elected  official  or  the  legally 
designated  official,  who  has  the  primary 
responsibility  for  the  conduct  of  that 
entity's  governmental  affairs.  Examples 
of  the  "chief  executive  officer"  of  a  unit 
of  general  local  government  are:  the 
elected  mayor  of  a  municipahty;  the 
elected  county  executive  of  a  county: 
the  chairperson  of  a  county  commission 
or  board  in  a  county  that  has  no  elected 
county  executive;  and  the  official 
designated  pursuant  to  law  by  the 
governing  body  of  a  unit  of  general  local 
government. 

(g)(1)  "City"  means,  for  purposes  of 
Entitlement  Community  Development 
Block  Grant  and  Urban  Development 
Action  Grant  eligibility: 

(i)  Any  unit  of  general  local 
government  which  is  classified  as  a 
municipality  by  the  United  States 
Bureau  of  the  Census  or 


(ii)  any  other  unit  of  general  local 
government  which  is  a  town  or  township 
and  which,  in  the  determination  of  the 
Secretar>': 

(A)  Possesses  powers  and  performs 
functions  comparable  to  those 
associated  with  municipalities: 

(B)  Is  closely  settled  (except  that  the 
Secretary  may  reduce  or  waive  this 
requirement  on  a  case  by  case  basis  for 
the  purposes  of  the  Action  Grant 
program),  and 

(C)  Contains  within  its  boundaries  no 
incorporated  places  as  defined  by  the 
United  States  Bureau  of  the  Census 
which  have  not  entered  into  cooperation 
agreements  with  such  town  or  township 
for  a  period  covering  at  ieast  3  years  to 
undertake  or  assist  in  the  undertaking  of 
essential  community  development  and 
housing  assistance  activities.  The 
determination  of  eligibility  of  a  town  or 
township  to  qualify  as  a  city  will  be 
based  on  information  available  from  the 
United  States  Bureau  of  the  Census  and 
information  provided  by  the  town  or 
township  and  its  included  imits  of 
general  local  government. 

(2)  For  purposes  of  Urban 
Development  Action  Grant  eligibility 
only,  "city  '  means  Guam,  the  Virgin 
Islands.  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  counties  of  Kauai.  Maui,  and 
Hawaii  in  the  Slate  of  Hawaii,  and 
Indian  tribes  which  are  eligible 
recipients  under  the  State  and  Local 
Government  Fiscal  Assistance  Act  of 
1972  and  located  on  reservations  or  on 
former  Indian  reservations  in  Oklahoma 
as  determined  by  the  Secretary  of  the 
Interior  or  in  Alaskan  Native  Villages. 

(h)  "Discretionary  grant"  means  a 
grant  made  from  the  Secretar>''s  Fund  in 
accordance  with  Subpart  E. 

(i)  "Entitlement  amount"  means  the 
amount  of  funds  which  a  metropolitan 
city  is  entitled  to  receive  under  the 
Entitlement  grant  program,  as 
determined  by  formula  set  forth  tn 
section  106  of  the  Act. 

(j)  "Extent  of  growth  lag"  means  the 
number  of  persons  who  would  have 
been  residents  in  a  metropolitan  city  or 
urban  county,  in  excess  of  the  current 
population  of  such  metropolitan  city  or 
urban  county,  if  such  metropolitan  city 
or  urban  county  had  a  population 
growth  rate  between  1970  and  the  dale 
of  the  most  recent  population  count 
available  from  the  United  Stales  Bureau 
of  the  Census  referable  to  the  same 
point  or  period  in  time  equal  to  the 
population  growth  rate  for  such  period 
of  all  metropolitan  cities. 

(k)  "Extent  of  housing  overcrowding" 
means  the  number  of  housing  units  with 
1-01  or  more  persons  per  room  based  on 
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ditta  compiled  and  published  by  the 
United  States  Bureau  of  the  Census 
available  from  the  latest  census 
referable  to  the  same  point  or  period  in 
time. 

(1)  "Ex'.ent  of  poverty"  means  the 
number  of  persons  whose  incomes  are 
below  the  poverty  level  based  on  data 
compiled  and  published  by  the  United 
States  Bureau  of  the  Census  available 
from  the  latest  census  referable  to  the 
same  point  or  period  in  time  and  the 
latest  reports  from  the  Office  of 
Management  and  Budi^et.  For  purposes 
of  this  part,  the  Secretary  has 
determined  that  it  is  neither  feasible  nor 
appropriate  to  make  adjustments  at  this 
lime  in  the  computations  of  "extent  of 
poverty"  for  regional  or  area  variations 
In  income  and  cost  of  living. 

(m)  "Family"  means  all  persons  living 
in  the  same  household  who  are  related 
by  birth,  marriage  or  adoption. 

(n)  "Household"  means  all  the 
persons  who  occupy  a  housing  unit,  The 
occupants  may  be  a  single  family,  one 
person  living  alone,  two  or  more 
families  hvmg  together,  or  any  other 
group  of  related  or  unrelated  persons 
who  share  living  arrangements. 

(o)  "HUD  ■  means  the  Department  of 
Housing  and  Urban  Development. 

(p)  "Indian  tribe"  means  any  Indian 
tribe,  band,  group,  and  nation,  including 
Alaska  Indians.  Aleuts,  and  Eskimos 
and  any  Alaska  Native  Village,  of  the 
United  Stales  which  is  considered  an 
eligible  recipient  under  the  Indian  Self- 
Determinalion  and  Education 
Assistance  Act  (Pub.  L  93-638)  or  under 
the  State  and  Local  Fiscal  Assistance 
Act  of  1972  (Pub.  L.  92-512). 

(q)  "Low  and  moderate  income 
household"  or  "lower  income 
household"  means  a  household  having 
an  income  equal  to  or  less  than  the 
Section  8  lower  income  hmtts 
established  by  HUD.  The  method  for 
determining  income  under  the  Section  6 
Housing  Assistance  Payments  program 
need  not  be  used  for  this  purpose. 

(r)  'Low  and  moderate  income 
person"  or  "lower  income  person" 
means  a  member  of  a  family  having  an 
income  equal  to  or  less  than  the  Section 
8  lower  income  limit  established  by 
HUD  Unrelated  individuals  shall  be 
considered  as  one  person  families  for 
this  purpose.  The  method  for 
determining  income  under  the  Section  8 
Housing  Assistance  Payments  program 
need  not  be  used  for  this  purpose. 

(s)  "Low  income  household"  means  a 
household  having  an  income  equal  to  or 
less  than  the  Section  8  very  low  income 
limit  established  by  HUD.  The  method 
for  determining  income  under  the 
Section  8  Housing  Assistance  Payments 


program  need  not  be  used  for  this 
purpose. 

(t)  "Low  income  person"  means  a 
member  of  a  family  having  an  Income 
equal  to  or  less  than  the  Section  B  very 
low  income  limit  established  by  HUD. 
Unrelated  individuals  shall  be 
considered  as  one  person  families  for 
this  purpose.  The  method  for 
determining  income  under  the  section  8 
Housing  Assistance  Payments  program 
need  not  be  used  for  this  purpose. 

(u)  "Metropolitan  area"  means  a 
metropolitan  statistical  area,  as 
established  by  the  Office  of 
Management  and  Budget. 

(v)  "Metropolitan  city"  means: 

(1)  A  city  within  a  metropolitan  area 
which  is  the  central  city  of  such  area,  as 
defined  and  used  by  the  Office  of 
Management  and  Budget,  or 

(2)  Any  other  city,  within  a 
metropolitan  area,  which  has  a 
population  of  fifty  thousand  or  more. 

(3)(i)  Each  city  losing  ila^classification 
as  a  metropolitan  city  by  reason  of  a 
decrease  m  population  or  revisions  in 
the  designation  of  metropolitan  areas  or 
central  cities,  or  any  city  classified  as  or 
deemed  by  law  to  be  a  metropolitan  city 
for  purposes  of  assistance  under  any 
section  of  the  act  for  fiscal  year  1983  or 
any  subsequent  fiscal  year  shall  retain 
such  qualification  for  purposes  of 
receiving  such  assistance  through 
September  30. 1989. 

(iij  Any  unit  of  general  local 
government  that  becomes  eligible  lo  be 
classified  as  a  metropolitan  city,  and 
was  not  classified  as  a  metropolitan  city 
in  the  immediately  preceding  fiscal  year. 
may.  upon  submission  of  written 
notification  to  the  Secretary,  defer  its 
classification  as  a  metropolitan  city  for 
all  purposes  under  the  Act,  if  it  elects  to 
have  its  population  included  In  an  urban 
county. 

(iii)  Notwithstanding  paragraph 
(v)[3)(l)  of  this  definition,  a  city  may 
elect  not  lo  retain  its  classification  as  a 
metropolitan  city  for  fiscal  year  1988  or 
1989. 

(iv)  Any  city  classified  as  a 
metropolitan  city  pursuant  to  paragraph 
(v)  (1).  (2)  or  (3)(i)  of  this  definition,  and 
that  no  longer  qualifies  as  a 
metropolitan  city  under  paragraph  (v) 
(1).  (2)  or  (31(i)  of  this  definition  In  a 
fiscal  year  beginning  after  fiscal  year 
1989,  shall  retain  its  classification  as  a 
metropolitan  city  for  such  fiscal  year 
and  the  succeeding  fiscal  year,  except 
that  in  such  succeeding  fiscal  year  the 
amount  of  the  grant  to  such  city  shall  be 
50  percent  of  the  amount  calculated 
under  section  106fb)  of  the  Act;  and  the 
remaining  50  percent  shall  be  added  to 
the  amount  allocated  under  section 
106(d)  of  the  Act  to  the  State  in  which 


the  city  is  located  and  the  city  shall  be 
eligible  in  such  succeeding  fiscal  year  to 
receive  a  distribution  from  the  State 
allocation  under  section  lOe(d)  of  the 
Act. 

(w)  "Moderate  income  household" 
means  a  household  having  an  income 
equal  to  or  less  than  the  Section  8  lower 
income  limit  and  greater  than  the 
section  8  very  low  income  limit, 
established  by  HUD.  The  method  for 
determining  income  under  the  section  8 
Housing  Assistance  Payments  program 
need  not  be  used  for  this  purpose. 

[x)  "Moderate  income  person"  means 
a  member  of  a  family  having  an  income 
equal  to  or  less  than  the  Section  8  lower 
income  limit  and  greater  than  the 
section  8  very  low  income  limit, 
established  by  HliD.  Unrelated 
individuals  shall  be  considered  as  one 
person  families  for  this  purpose.  The 
method  for  determining  income  under 
the  section  8  Housing  Assistance 
Payments  program  need  not  be  used  for 
this  purpose. 

|y)  "Nonentitlement  amount"  means 
the  amount  of  funds  which  is  allocated 
for  use  in  a  Stdte's  nonentitlement  areas 
as  determined  by  formula  set  forth  in 
section  106  of  the  Act. 

(z)  "Nonentitlement  area"  means  an 
area  which  is  not  a  metropolitan  city 
and  not  Included  as  part  of  an  urban 
county 

(aaj  "Population"  means  the  total 
resident  population  based  on  data 
compiled  and  published  by  the  United 
States  Bureau  of  the  Census  available 
from  the  latest  census  or  which  has  been 
upgraded  by  the  Bureau  to  reflect  the 
changes  resulting  from  the  Boundary 
and  Annexation  Survey,  new 
Incorporations  and  consolidations  of 
governments  pursuant  to  9  570.4.  and 
which  refiects.  where  applicable, 
changes  resulting  from  the  Bureau's 
latest  population  determination  through 
its  estimating  technique  using  natural 
changes  (birth  and  death)  and  net 
migration,  and  is  referable  to  the  same 
point  or  period  in  time. 

(bb)  "Secretary"  means  the  Secretary 
of  Housing  and  Urban  Development. 

(cc)  "State"  means  any  Stale  of  Ihp 
United  States,  or  an  instrumentality 
thereof  approved  by  the  Governor;  and 
the  Commonwealth  of  Puerto  Rico. 

(dd)  "Unit  of  general  local 
government"  means  any  city,  county, 
town,  township,  parish,  village  or  other 
general  purpose  political  subdivision  of 
a  State:  Guam,  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  and 
American  Samoa  or  a  general  purpose 
political  subdivision  thereof;  a 
combination  of  such  political 
subdivisions  recognized  by  the 
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Secretary;  the  Dis'trict  of  Columbia;  and 
the  Trust  Territory  of  the  Pacific  Islands. 
Such  term  also  includes  a  State  or  a 
local  public  body  or  agency  (as  defined 
in  section  711  of  the  Housing  and  Urban 
Development  Act  of  1970).  a  community 
association,  or  other  entity,  which  is 
approved  by  the  Secretary  for  the 
purpose  of  providing  public  facilities  or 
services  to  a  new  community  as  part  of 
a  program  meeting  the  eligibility 
standards  of  section  712  of  the  Housing 
and  Urban  Development  Act  of  1970  or 
title  IV  of  the  Housing  and  Urban 
Development  Act  of  1968. 

(ee)ll)The  term  "urban  county"  means 
any  county  within  a  metropolitan  area 
which— 

(i)  Is  authorized  under  State  law  to 
undertake  essential  community 
development  and  housing  assistance 
activities  in  its  unincorporated  areas,  if 
any.  which  are  not  units  of  general  local 
government;  and 

(11)  Has  a  population  of  200,000  or 
more  (excluding  the  population  of 
metropolitan  cities  therein)  and  has  a 
combined  population  of  100,900  or  more 
(excluding  the  population  of 
metropolitan  cities  therein)  in  such 
unincorporated  ureas  and  in  its  included 
units  of  general  local  government  (and 
in  the  case  of  counties  having  a 
combined  population  of  less  than 
200,000,  the  areas  and  units  of  general 
local  government  must  include  the  areas 
and  units  of  general  loco)  government 
which  in  the  aggregate  have  the 
preponderance  of  the  persons  of  low 
and  moderate  income  who  reside  in  the 
county  excluding  metropolitan  cities 
therein)  in  which  it  has  authority  to 
undertake  essential  community 
development  and  housing  assistance 
activities  and  which  do  not  elect  to  have 
their  population  excluded,  or  with  which 
it  has  entered  into  cooperation 
agreements  to  undertake  or  to  assist  in 
the  undertaking  of  essential  community 
development  and  housing  assistance 
activities. 

(2)  The  term  "urban  county"  also 
includes  any  other  county  eligible  under 
section  102(a)[b)  of  the  Act. 

(3)  Any  county  classified  as  an  urban 
county  pursuant  to  paragraph  (ee)  (1)  or 
(2)  of  this  definition,  and  that  no  longer 
qualifies  as  an  urban  county  under 
paragraph  (ee)  (1)  or  (2)  of  this  definition 
in  a  fiscal  year  beginning  af*er  fiscal 
year  1989.  shall  retain  its  cldssification 
as  an  urban  county  for  such  fiscal  year 
and  the  succeeding  fiscal  year,  except 
that  in  such  succeeding  fiscal  year  the 
amount  of  the  grant  to  such  an  urban 
county  shall  be  50  percent  of  the  amount 
calculated  under  eection  106(b)  of  the 
Act:  and  the  remaining  50  percent  shall 
be  added  to  the  amount  allocated  under 


section  106(d)  of  the  Act  to  the  State  in 
which  the  urban  county  is  located  and 
the  urban  county  shall  be  eligible  in 
such  succeeding  fiscal  year  to  receive  a 
distribution  from  the  State  allocation 
under  section  106(d)  of  the  Act. 

(4)  In  determining  whether  a  county's 
combined  population  contains  the 
required  percentage  of  low  and 
moderate  income  persons,  the 
Departme".t  will  identify  the  number  of 
persons  that  resided  in  applicable  areas 
and  units  of  general  local  goveinmenl 
based  on  data  from  the  most  recent 
decennial  census,  and  using  income 
limits  that  would  have  applied  for  the 
year  in  which  that  census  was  taken. 

[iT]  "Urban  Development  Action 
Grant"  (UDAG)  means  a  grant  made  by 
the  Secretary  pursuant  to  section  119  of 
the  Act  and  Subpart  G  of  this  part. 

§570.4    AEIocatlon  of  funds. 

(a)  The  determination  of  eligibility  of 
units  of  general  local  government  lo 
receive  entitlement  grants,  the 
entitlement  amounts,  the  allocation  of 
appropriated  funds  to  Stales  for  use  in 
nonentitlement  areas,  the  reallocation  of 
funds,  and  the  allocation  of 
appropriated  funds  for  discretionary 
grants  under  the  Secretary's  Fund  shall 
be  governed  by  the  policies  and 
procedures  described  in  section  106  and 
107of  the  Act. 

(b)  The  definitions  in  §  570.3  shall 
govern  in  applying  the  policies  and 
procedures  described  in  sections  106 
andl07of  the  Act. 

(c)  In  determining  eligibility  for 
entitlement  and  in  allocating  funds 
under  section  106  of  the  Act  for  any 
Federal  fiscal  year.  HUD  will  recognize 
corporate  status  and  geographical 
boundaries  and  the  status  of 
metropolitan  areas  and  centra!  cities 
effective  as  of  July  1  preceding  such 
Federal  Fiscal  Year,  subjpcl  to  the 
following  limitations: 

(IJ  With  respect  to  corporate  status  as 
certified  by  the  applicable  State  and 
available  for  processing  by  the  Census 
Bureau  as  of  such  date: 

(2)  With  respect  to  boundary  changes 
or  annexations,  as  are  used  by  the 
Census  Bureau  in  preparing  population 
estimates  for  all  general  purpose 
governmental  units  and  are  available  for 
processing  by  the  Census  Bureau  as  of 
such  dale,  except  that  any  such 
boundary  changes  or  annexations  which 
result  in  the  population  of  a  unit  of 
general  local  government  reaching  or 
exceeding  50.000  shall  be  recognized  for 
this  purpose  whether  or  not  such 
changes  are  used  by  the  Census  Bureau 
in  preparing  such  population  estimates: 
and 


(3)  With  respect  to  the  status  of 
Melropofilan  Statistical  Arfeas  and 
central  cities,  as  officially  designated  by 
the  Office  cf  Manugemenl  and  Budget  as 
of  such  date. 

(d)  In  determining  whether  a  counly 
qualifies  as  an  urban  county,  and  in 
computing  entitlement  amounts  for 
urban  counties,  the  demographic  values 
of  population,  poverty,  housing 
overcrowding,  and  age  of  housing  of  any 
Indian  tribes  located  within  the  county 
shall  be  excluded-  In  allocating  amounts 
to  States  for  use  in  nonentitlement 
areas,  the  demographic  values  of 
population,  poverty,  housing 
overcrowding  and  age  of  housing  of  all 
Indian  tribes  located  in  all  nonentitled 
areas  shall  be  excluded.  It  is  recognized 
that  all  such  data  on  Indian  tribes  are 
not  generally  available  from  the  United 
States  Bureau  of  the  Census  and  that 
missing  portions  of  data  will  have  lo  be 
estimated.  In  accomplishing  any  such 
estimates  the  Secretary  may  use  such 
other  related  information  available  from 
reputable  sources  as  may  seem 
appropnale,  regardless  of  the  data's 
point  or  period  of  time  and  shall  use  the 
best  judgement  possible  in  adjusting 
such  data  to  reflect  the  same  point  or 
period  of  time  as  the  overall  data  from 
which  the  Indian  Inbes  are  being 
deducied,  so  that  such  deduction  shall 
not  create  an  imbalance  with  those 
overaJ  data. 

(e)  Amounts  remaining  t-fler  closeoul 
of  a  grant  which  are  required  to  be 
returned  to  HUD  under  the  provisions  of 
I  570.509.  Grant  closeout  procedures, 
shall  be  considered  as  funds  available 
for  reallocation  unless  the  appropriation 
undtr  which  the  funds  were  provided  to 
the  Department  has  lapsed. 

§  570.5    Waivers. 

Thi  Secretary  may  waive  any 
requi  -emenl  of  th.s  part  not  required  by 
law  whenever  it  is  determined  that 
undue  hardship  will  result  from  applying 
the  requirement  and  where  application 
of  the  requirement  would  adversely 
affect  the  purposes  of  the  Act. 

a.  Subpart  C  of  Part  570  is  revised  lo 
read  as  follows: 
Subpart  C— Eligible  Activities 

570.200  General  policit-S- 

570.201  Basic  eligible  activities. 
570  202    Eligible  rehabilitation  and 

preservation  iciivities. 

570.203  Special  economic  development 
activities. 

570.204  Special  activiues  by  subrecipten  s 

570.205  Eligible  planning,  urban 
environmenldl  design  and  pohcy- 
planning-  managemcn  I-capa(.ity  buildi  ng 
activities. 
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Sec 

570.206  Program  administrstive  costs. 

570.207  Ineligible  acUvtbes. 

570  208  Cniena  for  national  objectives. 

Subpart  C— Eligible  Activities 
§  570  200    General  policies. 

(a)  Determination  of  eligibility.  An 
activity  may  be  assisted  in  whole  or  in 
part  wilh  CDBG  funds  only  if  all  of  the 
following  requirements  are  met; 

(1)  Compliance  with  section  105  of  the 
Act.  Each  activity  must  meet  the 
eligibility  requirements  of  section  105  of 
the  Act  as  further  defined  in  this 
subpart. 

(2)  Compliance  with  notional 
objectives.  Grant  recipients  under  ihe 
Entitlement  and  HUD-administered 
Small  Cities  programs  must  certify  that 
their  projected  use  of  funds  has  been 
developed  so  as  to  give  maximum 
feasible  priority  to  activities  which  will 
carry  out  one  of  the  national  objectives 
of  benefit  to  low  and  moderate  income 
families  or  aid  in  the  prevention  or 
elimination  of  slums  or  blight;  the 
projected  use  of  funds  may  also  include 
activities  which  Ihe  recipient  certifies 
are  designed  to  meet  other  community 
deveiopmeni  needs  having  a  particular 
urgency  because  existing  conditions 
pose  a  serious  and  immediate  threat  to 
the  health  or  welfare  of  the  community 
where  other  financial  resources  are  not 
available  to  meet  such  needs.  Consistent 
with  the  foregoing,  each  recipient  under 
the  Entitlement  and  HUD-administered 
Small  Cities  programs  must  ensure,  and 
maintain  evidence,  that  each  of  its 
activities  assisted  with  CDBG  funds 
meets  one  of  the  three  national 
objectives  as  contained  in  its 
certification.  Criteria  for  determining 
whether  an  activity  addresses  one  or 
more  of  these  objectives  are  contained 
at  5  570.208. 

(3)  Compliance  with  the  primary 
ob/ective.  The  Act  establishes  as  its 
primary  objective  the  development  of 
viable  urban  communities,  by  providing 
decent  housing  and  a  suitable  living 
environment  and  expanding  economic 
opportunities,  principally  for  persons  of 
low  and  moderate  income.  Consistent 
with  this  objective,  Entitlement  and 
HUD-administered  Small  Cities 
recipients  must  ensure  that,  over  a 
period  of  time  specified  in  their 
certification  not  to  exceed  three  years. 
not  less  than  60  percent  of  the  aggregate 
of  CDBG  fund  expenditures  shall  be  for 
activities  meeting  the  criteria  under 

§  570  208(a)  for  benefiting  low  and 
moderate  income  persons.  In 
determining  the  percentage  of  funds 
expended  fur  such  activities: 


(i)  Cost  of  administration  and 
planning  eligible  under  §  570.205  and 
5  570.206  will  be  assumed  to  benefit  low 
and  moderate  income  persons  in  the 
same  proportion  as  the  remainder  of  the 
CDBG  funds  and.  accordingly  shall  be 
excluded  from  the  calculation: 

(iij  Funds  deducted  by  HUD  for 
repayment  of  urban  renewal  temporary 
loans  pursuant  to  {  570.aO2(b)  shall  be 
excluded; 

(iii)  Funds  expended  for  the 
repayment  of  loans  guaranteed  under 
the  provisions  of  Subpart  M  shall  also 
be  excluded: 

(iv)  Funds  expended  for  the 
acquisition,  new  construction  or 
rehabilitation  of  property  for  housing 
that  qualifies  under  $  57Q,2UB(a](3]  shall 
be  counted  for  this  purpose  but  shall  be 
limited  to  an  amount  determined  by 
multiplying  the  total  cost  (including 
CDBG  and  non-CDBG  costs)  of  Ihe 
acquisition,  construction  or 
rehabilitation  by  the  percent  of  units  in 
such  housing  to  be  occupied  by  low  and 
moderate  income  persons. 

(v]  Funds  expended  for  any  other 
activities  qualifying  under  §  570.208[a] 
shall  be  counted  for  this  purpose  in  their 
entirety. 

(4)  Compliance  with  environmental 
review  procedures.  The  environmental 
review  procedures  set  forth  at  24  CFR 
Part  58  must  be  completed  for  each 
activity  (or  project  as  defined  in  24  Cf*R 
Part  58).  as  applicable. 

(5)  Cost  principles.  Costs  incurred, 
whether  charged  on  a  direct  or  an 
indirect  basis,  must  be  in  conformance 
with  OMB  Circulars  A-87.  "Cost 
Principles  Applicable  to  Grants  and 
Contracts  with  State  and  Local 
Governments."  A-122,  "Cost  Principles 
for  \on-profit  Organizations,"  or  A-21. 
"Cost  Principles  for  Educational 
Institutions,"  '  as  apphcable.  All  items 
of  cost  listed  in  Attachment  B  of  these 
Circulars  which  require  prior  Federal 
agency  approval  are  allowable  without 
prior  approval  of  HUD  to  the  extent  they 
comply  with  the  general  policies  and 
principles  stated  in  Attachment  A  of 
such  circulars  and  are  otherwise  eligible 
under  this  subpart.  However,  pre- 
agreement  costs  are  limited  to  those 
costs  described  in  S  570.200(h). 

(b)  Special  policies  governing 
facilities.  The  following  special  policies 
apply  to: 

(1)  Facilities  containing  both  eligible 
and  ineligible  uses.  A  public  facility 
otherwise  eligible  for  assistance  under 
the  CDBG  program  may  be  provided 
with  CDBG  funds  even  if  it  is  part  of  a 


'  Thew  circulam  are  avAilablc  from  Ihe 
Entitlement  Cllle*  DrviBion  of  HUD.  451  Seventh 
Street.  Wa»hmgtoo.  DC  2W10. 


multiple  use  building  containing 
ineligible  uses,  if: 

(i)  The  facility  which  is  otherwise 
eligible  and  proposed  for  assistance  will 
occupy  a  designated  and  discrete  area 
within  the  larger  facility;  and 

(ii)  The  recipient  can  determine  the 
costs  attributable  to  the  facility 
proposed  for  assistance  as  separate  and 
distinct  from  the  overall  costs  of  the 
multiple-use  building  and/or  facility. 
Allowable  costs  are  limited  to  those 
attributable  to  the  eligible  portion  of  the 
building  or  facility. 

(2}  Fees  for  use  of  facilities. 
Reasonable  fees  may  be  charged  for  the 
use  of  the  facilities  assisted  with  CDBG 
funds,  but  charges  such  as  excessive 
membership  fees,  which  will  have  the 
effect  of  precluding  low  and  moderate 
income  persons  from  using  the  facilities, 
are  not  permitted. 

(c)  Special  assessments  under  the 
CDBG  program.  The  following  policies 
relate  to  special  assessments  under  the 
CDBG  program; 

(1)  Definition  of  special  assessment. 
The  term  "special  assessment"  means 
the  recovery  of  the  capital  costs  of  a 
public  improvement,  such  as  streets, 
water  or  sewer  lines,  curbs,  and  gutters, 
through  a  fee  or  charge  levied  or  filed  as 
a  lien  against  a  parcel  of  real  estate  as  a 
direct  result  of  benefit  derived  from  the 
installation  of  a  public  improvement,  or 
a  one-time  charge  made  as  a  condition 
of  access  to  a  public  improvement.  This 
term  does  not  relate  to  taxes,  or  the 
establishment  of  the  value  of  real  estate 
for  the  purpose  of  levying  real  estate, 
properiy,  or  ad  valorem  taxes,  and  does 
not  include  periodic  charges  based  on 
the  use  of  a  public  improvement,  such  as 
water  or  sewer  user  charges,  even  if 
such  charges  include  the  recovery  of  alt 
or  some  portion  of  the  capital  costs  of 
the  public  improvement. 

(2)  Special  assessments  to  recover 
capital  costs.  Where  CDBG  funds  are 
used  to  pay  alt  or  part  of  the  cost  of  a 
public  improvement,  special 
assessments  may  be  imposed  as  follows' 

(il  Special  assessments  to  recover  the 
CDBG  funds  may  be  made  only  against 
properties  owned  and  occupied  by 
persons  not  of  low  and  moderate 
Income.  Such  assessments  constitute 
program  income. 

(ii)  Special  assessments  to  recover  the 
non-CDBG  portion  may  be  made 
provided  that  CDBG  funds  are  used  to 
pay  the  special  assessment  in  behalf  of 
all  properties  owned  and  occupied  by 
low  and  moderate  income  persons: 
except  that  CDBG  funds  need  not  be 
used  to  pay  the  special  assessments  in 
behalf  of  properties  owned  and 
occupied  by  moderate  income  persons  if 
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the  grant  recipient  certifies  that  it  does 
not  have  sufficient  CDBG  funds  to  pay 
the  assessments  in  behalf  of  all  of  the 
low  and  moderate  income  owner- 
occupant  persons.  Funds  collected 
through  such  special  assessments  are 
not  program  income. 

(3)  Public  improvements  not  initially 
assisted  with  CDBG  funds.  The  payment 
of  special  assessments  with  CDBG  funds 
constitutes  CDBG  assistance  to  the 
public  improvement.  Therefore.  CDBG 
funds  may  be  used  to  pay  special 
assessments  provided: 

(i)  The  installation  of  the  pubhc 
improvements  was  carried  out  in 
compliance  with  requirements 
applicable  to  activities  assisted  under 
this  part  including  environmental, 
citizen  participation  and  Davis-Bacon 
requirements; 

(ii)  The  installation  of  the  public 
improvement  meets  a  criterion  for 
national  objectives  in  S  570.20e(a}(l). 
(b),  or  (c):  and 

(iii)  The  requirements  of 
§570.200{c)(2)(ii)aremet 

(d)  Consultant  activities.  Consulting 
services  are  eligible  for  assistance  under 
this  part  for  professional  assistance  in 
program  planning,  development  of 
community  development  objectives,  and 
other  general  professional  guidance 
relating  to  program  execution.  The  use 
of  consultants  is  governed  by  the 
following: 

( 1 1  Employer-employee  type  of 
relationship.  No  person  providing 
consultant  8er\'ices  in  an  employer- 
employee  type  of  relationship  shall 
receive  more  than  a  reasonable  rate  of 
compensation  for  personal  sen'ices  paid 
with  CDBG  funds.  In  no  event,  however. 
shall  such  compensation  exceed  the 
maximum  daily  rate  of  compensation  for 
a  GS-16  as  established  by  Federal  law. 
Such  services  shall  be  evidenced  by 
written  agreements  between  the  parties 
which  detail  the  responsibilities, 
standards,  and  compensation. 

(2)  Independent  contractor 
relationship.  Consultant  ser\'ices 
provided  under  an  independent 
contractor  relationship  are  governed  by 
the  procurement  requirements  in  24  CFR 
B5.36  and  are  not  subject  to  the  GS-18 
limitation. 

(e)  Recipient  determinations  required 
as  a  condition  of  eligibility.  In  several 
instances  under  this  subpart,  the 
eligibility  of  an  activity  depends  on  a 
special  local  determination.  Recipients 
shall  maintain  documentation  of  all  such 
determinations.  A  written  determination 
is  required  for  any  activity  carried  out 
under  the  authqfily  of  S§  570.201(0. 
57a202(b){3).  570.203(b).  570.204.  and 
570.206(0-  A  written  determination  is 


also  required  for  certain  relocation  costs 
under  §  570.201(i). 

(0  Means  of  carrying  out  eligible 
activities. 

(1)  Activities  eligible  under  this 
subpart,  other  than  those  authorized 
under  }  570.204(a).  may  be  undertaken, 
subject  to  local  law: 

(i)  By  the  recipient  through: 

(A)  Its  employees,  or 

(B)  Procurement  contracts  governed 
by  the  requirements  of  24  CFR  85.36:  or 

(ii)  Through  agreements  wilh 
subrecipients.  as  defined  at  §  570.5D0(c); 
or 

(iii)  By  one  or  more  public  agencies, 
including  existing  local  public  agencies. 
that  are  designated  by  the  chief 
executive  officer  of  the  recipient. 

(2)  Activities  made  eligible  under 

S  570.204(a)  may  only  be  undertaken  by 
subrecipients  specified  in  that  section. 

(g)  Limitation  on  planning  and 
administrative  costs.  No  more  than  20 
percent  of  the  sum  of  any  grant  plus 
program  income  received  dunng  the 
program  year  (or  the  grant  period  for 
grants  under  Subpart  F)  shall  be 
expended  for  planning  and  program 
administrative  costs,  as  defined  in 
§5  570.205  and  570.206  respectively. 
Recipients  of  entitlement  grants  under 
Subpart  D  will  be  considered  to  be  in 
conformance  with  this  limitation  if 
expenditures  for  planning  and 
administration  during  the  most  recently 
completed  program  year  did  not  exceed 
20  percent  of  the  sum  of  the  entitlement 
grant  made  for  that  program  year  and 
the  program  income  received  during  that 
program  year. 

(h)  Reimbursement  for pre-agreement 
costs.  Prior  to  the  effective  date  of  the 
grant  agreement,  a  recipient  may 
obligate  and  spend  local  funds  for  the 
purpose  of  environmental  assessments 
required  by  24  CFR  Part  58.  for  the 
planning  and  capacity  building  purposes 
authorized  by  §  570.205(bl.  for 
engineenng  and  design  costs  associated 
with  an  activity  eligible  under  §  570.201 
through  6  570.204,  for  the  provision  of 
information  and  other  resources  to 
residents  pursuant  to  §  570.206(b).  for 
relocation  activities  carried  out  pursuant 
to  §  570.606.  and  for  costs  of  complying 
with  procedural  requirements  for 
acquisition  under  §  570.606  but  not  for 
the  cost  of  the  real  property  itself  After 
the  effective  date  of  the  grant 
agreement,  the  recipient  may  be 
reimbursed  with  funds  from  its  grant  to 
cover  those  costs,  provided  such  locally 
funded  activities  were  undertaken  in 
complianre  with  the  requirements  of  this 
part  and  24  CFR  Part  58. 

(i)  Urban  Development  Action  Grant. 
Grant  assistance  may  be  provided  with 
Urban  Development  Action  Grant  funds, 


subject  to  the  provisions  of  Subpart  C. 
for 

(1)  Activities  eligible  for  assistance 
under  this  subpart:  and 

(2)  Notwithstanding  the  provisions  of 
S  570.207.  such  other  activities  as  the 
Secretary  may  determine  to  be 
consistent  with  the  purposes  uf  the 
Urban  Development  Action  Grant 
program. 

(j)  Constitutional  prohibition.  In 
accordance  with  First  Amendment 
Church/Stale  Principles,  as  a  general 
rule.  CDBG  assistance  may  not  be  used 
for  religious  activities  or  provided  to 
primarily  religious  entities  for  any 
activities,  including  secular  activities. 
The  following  restrictions  and 
limitations  therefore  apply  to  the  use  of 
CDBG  funds. 

(1)  CDBG  funds  may  not  be  used  for 
the  acquisition  of  property  or  the 
construction  or  rehabilitation  (including 
historic  pre8er\'alion  and  removal  of 
architectural  barriers)  of  structures  to  be 
used  for  religious  purposes  or  which  wi"l 
otherwise  promote  religious  interests. 
This  limitation  includes  the  acquisition 
of  property  for  ownership  by  pnmarily 
religious  entities  and  the  construction  or 
rehabilitation  (including  historic 
preservation  and  removal  of 
architectural  barriers)  of  structures 
owned  by  such  entities  (except  as 
permitted  under  paragraph  (j)(2)  of  this 
section  with  respect  to  rehabilitation 
and  under  paragraph  (i)(4)  of  this 
section  with  respect  to  repairs 
undertaken  in  connection  with  public 
ser\nces)  regardless  of  the  use  to  be 
made  of  the  properly  or  structure. 
Property  owned  by  primarily  religious 
entities  may  be  acquired  with  CDBG 
funds  at  no  more  than  fair  market  value 
for  a  non-religious  use. 

(2)  CDBG  funds  may  be  used  to 
rehabilitate  buildings  owned  by 
primarily  religious  entities  to  be  used  for 
a  wholly  secular  purpose  under  the 
following  conditions: 

(i)  The  building  (or  portion  thereoO 
that  is  to  be  improved  with  the  CDBG 
assistance  has  been  leased  to  an 
existing  or  newly  established  wholly 
secular  entity  (which  may  be  an  entity 
established  by  the  religious  entity): 

(ii)  The  CDBG  assistance  is  provided 
to  the  lessee  (and  not  the  lessor)  to 
make  the  improvements; 

(iii)  The  leased  premises  will  be  used 
exclusively  for  secular  purposes 
available  to  persons  regardless  of 
religion: 

(iv)  The  lease  payments  do  not  exceed 
the  fair  market  rent  of  Ihe  premises  as 
they  were  before  the  improvements  are 
made; 
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(v )  The  portion  of  the  cost  of  any 
improvements  thdt  also  ser\'e  a  non- 
leased  part  of  the  bujidms  wili  be 
allocated  to  and  paid  for  by  the  lessor 

(vi)  The  lessor  enters  into  a  binding 
agreement  that  unless  the  lessee,  or  a 
qualified  successor  lessee,  retains  the 
use  of  the  leased  premises  for  a  wholly 
secular  purpose  for  al  least  the  useful 
life  of  ihe  improvements,  the  lessor  will 
pay  to  the  lessee  an  amount  equal  to  the 
residual  value  of  the  improvements; 

(viij  The  lessee  must  remit  the  amount 
received  from  the  lessor  under 
paragraph  (2l{vi)  of  this  section  to  the 
recipient  or  subrecipienl  from  which  the 
CDBG  funds  were  derived. 
The  lessee  can  also  enter  into  a 
management  contract  authorizing  the 
h'ssor  religious  entity  to  use  the  building 
fur  its  intended  secular  purpose,  e.g.. 
homeless  shelter,  provision  of  public 
services.  In  such  case,  the  religious 
entity  must  agree  in  Ihe  management 
contract  to  carry  out  the  secular  purpose 
in  a  manner  free  from  religious 
influences  in  accordance  with  the 
principles  set  forth  in  paragraph  (j)(3lx 
of  this  section. 

f31  As  a  general  rule.  CDBG  funds 
may  be  used  for  eligible  public  8er\'ices 
to  be  provided  dirough  a  primarily 
religions  entity,  where  the  religious 
entity  enters  mto  an  agreement  with  the 
recipient  or  aubrecipient  from  which  the 
CDBG  funds  are  derived  that,  in 
connection  with  the  provision  of  such 
services: 

(i)  It  will  not  discriminate  against  any 
employee  or  applicant  for  employment 
on  Ihe  basis  of  reUgion  and  will  not  limit 
employment  or  give  preference  in 
employment  to  persons  on  the  basis  of 
religion: 

(ii)  It  will  not  discriminate  against  any 
person  applying  for  such  public  services 
on  the  basis  of  religion  and  will  not  limit 
such  services  or  give  preference  to 
persons  on  the  basis  of  religion; 

(iii)  It  will  provide  no  religious 
instruction  or  counseling,  conduct  no 
religious  worship  or  services,  engage  in 
no  religious  proselytizing,  and  exert  no 
other  religious  influence  in  the  provision 
of  such  public  services; 

(iv)  The  portion  of  a  facility  used  to 
provide  the  public  services  shall  contain 
no  religious  symbols  or  decorations. 
other  than  those  permanently  affixed  to 
or  pari  of  the  structure. 

(4)  Where  the  public  services 
provided  under  paragraph  (i)(3)  of  this 
section  are  carried  out  on  property 
owned  by  the  primarily  religious  entity, 
COBG  funds  may  also  be  used  for  minor 
repairs  to  such  property  which  are 
directly  related  to  carrying  out  the 
public  services  where  ih  :  cost 


constitutes  in  dollar  terms  only  an 
incidental  portion  of  the  CDBG 
expenditure  for  the  public  services. 

§  S70.201    BMic  liQibf  KtivWM. 

CDBG  funds  may  be  used  for  the 
tallowing  activities: 

(a)  Acquisition.  Acquisition  in  whole 
or  in  part  by  the  recipient,  or  other 
public  or  private  nonprofit  entity,  by 
purchase,  long-term  lease,  donation,  or 
otherwise,  of  real  property  (including  air 
rights,  water  rights,  nghts-of-way. 
easements,  and  other  interests  therein) 
for  any  public  purpose,  subject  to  the 
limitations  of  5  570.207. 

(b)  Disposition.  Disposition,  through 
sale,  lease,  donation,  or  otherwise,  of 
any  real  property  acquired  with  CDBG 
funds  or  its  retention  for  public 
purposes,  including  reasonable  costs  of 
temporarily  managing  such  property  or 
property  acquired  under  urban  renewal, 
provided  that  the  proceeds  from  any 
such  disposition  shall  be  program 
income  subject  to  the  requirements  set 
forth  in  S 570504. 

(c)  Public  facilities  and 
improvements.  Acquisition, 
construction,  reconstruction, 
rehabilitation  or  installation  of  public 
fdctlities  and  improvements,  except  as 
provided  in  5  570.207(a).  carried  out  by 
the  recipient  or  other  public  or  private 
nonprofit  entities.  In  undertaking  such 
activities,  destgn  features  and 
improvements  which  promote  energy 
efficiency  may  be  included.  Such 
activities  may  also  include  the  execution 
of  architectural  design  features,  and 
similar  treatments  intended  to  enhance 
the  aesthetic  quality  of  facilities  and 
improvements  receiving  CDBG 
assistance,  such  as  decorative 
pavements,  railings,  sculptures,  pools  of 
water  and  fountains,  and  other  works  of 
art.  Facilities  designed  for  use  in 
providing  shelter  for  persons  having 
special  needs  are  considered  public 
facilities  and  not  subject  to  the 
prohibition  of  new  housing  construction 
described  in  5  570.207(b|l3).  Such 
facilities  include  shelters  for  the 
homeless;  convalescent  homes; 
hospitals,  nursing  homes;  battered 
spouse  shelters;  halfway  houses  for  run- 
away children,  drug  offenders  or 
parolees;  group  homes  for  menially 
retarded  persons  and  temporary  housing 
for  disaster  victims.  In  certain  cases, 
nonprofit  entities  and  subrecipients 
including  those  specified  in  { 570204 
mfiy  acquire  title  to  public  facilities. 
When  such  facilities  are  owned  by 
nonprofit  entities  or  subrecipients.  they 
shall  be  operated  so  as  to  be  open  for 
use  by  the  general  public  dunng  all 
normttl  hours  of  operation.  Public 
facilities  and  improvements  eligible  for 


assistance  under  this  paragraph  are 
subject  to  the  policies  in  %  570.200(b). 

(d)  Clearance  activities.  Clearance, 
demolition,  and  removal  of  buildings 
and  improvements,  including  movement 
of  structures  to  other  sites.  Demolition  of 
HUD-assisted  housing  units  may  be 
undertaken  only  with  the  prior  approval 
of  HUD. 

(e)  Public  services.  Provision  of  public 
services  (including  labor,  supplies,  and 
materials)  which  are  directed  toward 
improving  the  community's  public 
services  and  facilities,  including  but  not 
limited  to  those  concerned  with 
employment,  crime  prevention,  child 
care,  health,  drug  abuse,  education,  fair 
housing  counseling,  energy 
conservation,  welfare,  or  recreational 
needs.  In  order  to  be  eligible  for  CDBG 
assistance,  public  services  must  meet 
each  of  the  following  criteria: 

(1)  A  public  service  must  be  either  a 
new  service,  or  a  quantifiable  increase 
in  the  level  of  a  service  above  that 
which  has  been  provided  by  or  in  behalf 
of  the  unit  of  genera)  local  government 
(through  funds  raised  by  such  unit,  or 
received  by  such  unit  from  the  State  in 
which  it  is  located)  in  the  twelve 
calendar  months  prior  to  the  submission 
of  the  statement.  (An  exception  to  this 
requirement  may  be  made  if  HUD 
determines  that  the  decrease  in  the  level 
of  a  service  was  the  result  of  events  not 
within  the  control  of  the  unit  of  general 
local  government.) 

(2)  The  amount  of  CDBG  funds  used 
for  public  services  shall  not  exceed  15 
percent  of  each  grant  except  as  provided 
in  paragraph  (e)(3)  of  this  section.  For 
entitlement  grants  under  Subpart  D, 
compliance  is  based  on  the  amount  of 
CDBG  funds  obligated  for  public  service 
activities  in  each  program  year 
compared  to  15  percent  of  the 
entitlement  grant  made  for  that  program 
year. 

(3)  A  recipient  which  obligated  more 
CDBG  funds  for  public  services  than  15 
percent  of  its  grant  funded  from  Federal 
fiscal  year  1982  or  1963  appropriations 
(excluding  any  assistance  received 
pursuani  to  Pub  L.  98-8).  may  obligate 
more  CDBG  funds  than  15  percent  of  its 
grant  for  public  services  so  long  as  the 
amount  obligated  in  any  program  year 
does  not  exceed  the  percentage  or 
amount  obligated  in  Federal  fiscal  year 
1982  or  1983,  whichever  method  of 
calculation  yields  the  higher  amount. 

(f)  Interim  assistance. 

t1 }  The  following  activities  may  be 
undertaken  on  an  intenm  basis  in  areas 
exhibiting  objectively  determinable 
signs  of  physical  deterioration  where  the 
recipient  has  determined  that  immediate 
action  is  necessary  to  arrest  the 
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deterioration  and  that  permanent 
improvements  will  be  carried  out  as 
sitnn  as  practicable: 

(i)  The  repairing  of  streets,  sidewalks. 
pdrks.  playgrounds,  publicly  owned 
utilities,  and  public  buildings:  and 

III)  The  exerulion  of  special  garbage. 
Iritsh.  and  debris  removal,  including 
neighborhood  cleanup  campaigns,  but 
nut  the  regular  curbsidc  collection  of 
garbage  or  trash  in  an  area. 

[2]  In  order  to  alleviate  emergency 
conditions  threatening  the  public  health 
and  safety  in  areas  where  the  chief 
executive  officer  of  the  recipient 
determines  that  such  an  emergency 
condition  exists  and  requires  immediate 
resolution.  CDBG  fimds  may  be  used  for 

(i)  The  activities  specified  in 
pdragraph  (T]\  1 1  of  this  section,  except 
for  the  repair  of  parks  and  playgrounds; 
(ii)  The  clearance  of  streets,  including 
snow  removal  and  similar  activities,  and 

(ill)  The  improvemenl  of  private 
properties. 

(:i)  All  activities  authorized  under 
paragraph  (r)(2)  of  this  section  are 
limited  to  the  extent  necessary  to 
alleviate  emergency  conditions. 

(g)  Payment  of  non-Federal  share. 
Payment  of  the  non-Federal  share 
required  in  connection  with  a  Federal 
grant-in-aid  program  undertaken  as  part 
of  CDBG  activities,  provided,  thai  such 
payment  shall  be  hmiled  to  activities 
otherwise  eligible  and  tn  compliance 
with  applicable  requirements  under  this 
subpart. 

(h)  Urban  renewal  completion. 
Payment  of  the  cost  of  completing  an 
urban  renewal  project  funded  under 
Title  I  of  the  Housing  Act  of  1949  as 
amended.  Further  information  regarding 
the  eligibility  of  such  costs  is  set  forth  in 
§  570.801. 

|i)  Relocation.  Relocation  payments 
and  other  assistance  for  permanently 
and  temporarily  relocated  individuals. 
families,  businesses,  nonprofit 
organizations,  and  farm  operations 
where  assistance  is: 

(1)  Required  under  the  provisions  of 
5  570.606(a).  (b)  or  (c);  or 

(2)  Determined  by  the  recipient  to  be 
appropriate  under  the  provisions  of 

§  5"DfiOe(d). 

(j)  Loss  of  rental  income.  Payments  to 
housing  owners  for  losses  of  rental 
income  incurred  in  holding,  for 
temporary  periods,  housing  units  to  be 
used  for  the  relocation  of  individuals 
and  families  displaced  by  program 
activities  assisted  under  this  part. 

(k)  Removal  of  architectural  barriers. 
Special  projects  directed  to  the  removal 
of  material  and  architectural  barriers 
which  restrict  Ihe  mobility  and 
accessibility  of  elderly  or  handicapped 
persons  lo  publicly  owned  and  privately 


owned  buildings,  facilities,  and 

improvements. 

(I)  Privately  owned  utilities.  CDBG 
funds  may  be  used  to  acquire,  conslrucl. 
reconstruct,  rehabilitate,  or  install  the 
distribution  lines  and  facilities  of 
privately  owned  utilities,  including  the 
placing  underground  of  new  or  existing 
distribution  facilities  and  hnes. 

(m)  Construction  of  housing.  CDBG 
funds  may  be  used  fur  the  construction 
of  housing  assisted  under  section  17  of 
the  Uniied  States  Housing  Act  of  1937. 

§  570.202    Ebgtble  retiabilitation  and 
preservatton  activtttea. 

[  a  1  Types  of  build mgs  and 
improvements  eligible  for  rehabilitation 
assistance.  CDBG  funds  may  be  used  to 
finance  the  rehabilitation  of: 

(1)  Pnvaiely  owned  buildings  and 
improvemenls  for  residential  purposes; 

(2)  Low-income  public  housing  and 
other  publicly  owned  residential 
buildings  and  improvemenls: 

(3)  Publicly  or  privately  owned 
commercial  or  industrial  buildings. 
except  that  Ihe  rehabihtation  of  such 
buildings  owned  by  a  private  for-profit 
business  is  limited  to  improvements  to 
the  exterior  of  the  building  and  the 
correction  of  code  violations  (further 
improvements  to  such  buildings  may  be 
undertaken  pursuant  to  $  570.203(b)); 
and 

|41  Manufactured  housing  when  such 
housing  constitutes  part  of  the 
community's  permanent  housing  slock. 

(b)  Types  of  assistance.  CDBG  funds 
may  be  used  to  finance  the  following 
types  of  rehabilitation  activities,  and 
related  costs,  either  singly,  or  in 
combination,  through  the  use  of  grants, 
loans,  loan  guarantees,  interest 
supplements,  or  other  means  for 
buildings  and  improvements  described 
in  [paragraph  (a)  of  this  section,  except 
that  rehabilitation  of  commercial  or 
industrial  buildings  is  limited  as 
described  in  paragraph  la)(3)  of  this 
section. 

(1)  Assistance  to  private  individuals 
and  entities,  including  profit  making  and 
nonprofit  organizations,  to  acquire  for 
the  purpose  of  rehabilitation,  and  to 
rehabilitate  properties,  for  use  or  resale 
for  residential  purposes; 

(2)  Labor,  matenals.  and  other  c-sts  of 
rehabilitation  of  properties,  including 
repair  directed  toward  an  accumulation 
of  deferred  maintenance,  replacement  of 
principal  fixtures  and  components  of 
existing  structures,  installation  of 
security  devices,  including  smoke 
detectors  and  dead  bolt  locks,  and 
renovation  through  alterations, 
additions  to.  or  enhancement  of  existing 
structures,  which  may  be  undertaken 
singly,  or  in  combination; 


(3)  Loans  for  refinancing  exisling 
indebtedness  secured  by  a  property 
being  rehabilitated  with  CDBG  funds  if 
such  financing  is  determined  by  the 
recipient  to  be  necessary  or  appropriate 
to  achieve  the  locality's  conlmunily 
development  objectives; 

(4)  improvements  lo  increase  the 
efficient  use  of  energy  in  structures 
through  such  means  as  installation  of 
storm  windows  and  doors,  siding,  wall 
and  attic  insulation,  and  conversion. 
modification,  or  replacement  of  heating 
and  cooling  equipment,  including  the  use 
of  solar  energy  equipment 

(5)  Improvements  lo  increase  the 
efficient  use  of  water  through  such 
means  as  water  savings  faucets  and 
shower  heads  and  repair  of  water  leaks; 

(6)  Connection  of  residential 
structures  to  water  distribution  lines  of 
local  sewer  collection  lines; 

(7)  For  rehabilitation  carried  out  with 
CDBG  funds,  costs  of: 

(ij  Initial  homeowner  warranty 
premiums; 

(ii)  Hazard  insurance  premiums, 
except  where  assistance  is  provided  in 
the  form  of  a  grant;  and 

(iii)  Flood  insurance  premiums  for 
properties  covered  by  the  Flood  Disaster 
Protection  Act  of  1973.  pursuant  to 
5  570.605. 

(iv)  I*rocedures  concerning  inspection 
and  testing  for  and  abatement  of  lead- 
based  paint,  pursuant  to  §  570.608. 

(8)  Costs  of  acquiring  tools  to  be  lent 
to  owners,  tenants,  and  others  who  will 
use  such  tools  to  carry  out 
rehabilitation; 

(9)  Rehabilitation  services,  such  as 
rehabilitation  counseling,  energy 
auditing,  preparation  of  work 
specifications,  loan  processing, 
inspections,  and  other  services  related 
to  assisting  owners,  tenants. 
contractors,  and  other  entities, 
participating  or  seeking  to  participate  in 
rehabilitation  activities  authorized 
under  this  section,  under  section  312  of 
the  Housing  Act  of  1964.  as  amended, 
under  section  810  of  the  Act.  or  under 
section  17  of  the  Uniied  States  Housing 
Act  of  1937;  and 

(10)  Assistance  for  the  rehabilitation 
of  housing  under  section  17  of  the 
United  States  Housing  Act  of  1937 

(c)  Code  enforcement.  Code 
enforcement  in  deteriorating  or 
deteriorated  areas  where  such 
enforcement  together  with  public 
improvements,  rehabilitation,  and 
services  lo  be  provided,  may  be 
expected  to  arrest  the  decline  of  the 
area. 

(d)  Historic  preservation.  CDBG  funds 
may  be  used  for  the  rehabilitation, 
preservation  or  restoration  of  historic 
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properlies.  whether  publicly  or  privately 
owned.  Historic  properties  are  those 
sites  or  structures  that  are  either  listed 
in  or  eligible  to  be  listed  in  the  National 
Register  of  Historic  Places,  listed  in  a 
Slate  of  local  inventory  of  historic 
places,  or  designated  as  a  State  or  local 
landmark  or  historic  district  by 
appropriate  law  or  ordinance.  Historic 
preservation,  however,  is  not  authorized 
for  buildings  for  the  general  conduct  of 
government. 

(e)  Renovation  of  dosed  buildings. 
CDBC  funds  may  be  used  to  renovate 
closed  buildings,  such  as  closed  school 
buildings,  for  use  as  an  eligible  public 
facility  or  to  rehabilitate  such  buildings 
for  housing. 

S  570.203    Sf>e<H8l  economtc  devetopment 
ftctlvWes. 

A  recipient  may  use  CDBG  funds  for 
special  economic  development  activities 
in  addition  to  other  activities  authorized 
in  this  subpart  which  may  be  carried  out 
as  part  of  an  economic  development 
project.  Special  activities  authorized 
under  this  section  do  not  include 
assistance  for  the  construction  of  new 
housing.  Special  economic  development 
activities  include: 

(aj  The  acquisition,  construction, 
reconstruction,  rehabilitation  or 
installation  of  commercial  or  industrial 
buildings,  structures,  and  other  real 
property  equipment  and  improvements, 
including  railroad  spurs  or  similar 
extensions.  Such  activities  may  be 
carried  out  by  the  recipient  or  public  or 
private  nonprofit  subrecipienis. 

(b)  The  provision  of  assistance  to  a 
private  for-profit  business,  including,  but 
not  limited  to.  grants,  loans,  loan 
guarantees,  interest  supplements, 
technical  assistance,  and  other  forms  of 
support,  for  any  activity  where  the 
assistance  is  necessary  or  appropriate  to 
carry  out  an  economic  development 
proiect.  excluding  those  described  as 
ineligible  in  5  570.207(a).  In  order  to 
ensure  that  any  such  assistance  does 
not  unduly  enrich  the  for-profit  business, 
the  recipient  shall  conduct  an  analysis 
to  determine  that  the  amount  of  any 
financial  assistance  to  be  provided  is 
not  excessive,  taking  into  account  the 
actual  needs  of  the  business  in  making 
the  project  financially  feasible  and  (he 
extent  of  public  benefit  expected  to  be 
derived  from  the  economic  development 
project.  The  recipient  shall  document 
the  analysis  as  well  as  any  factors  it 
considered  in  making  its  determination 
that  the  assistance  is  necessary  or 
appropriate  to  carry  out  the  project.  The 
requirement  for  making  such  a 
determination  applies  whether  the 
business  Is  to  receive  assistance  from 
the  recipient  or  through  a  subrecipient. 


3  S70.2O4    special  acttvitiet  by  cartain 
subrectpients. 

(a)  Ebgibie  activities-  The  recipient 
may  provide  CDBG  funds  (e.g.,  grant  or 
loan)  to  any  of  the  three  types  of 
subrecipients  specified  in  paragraph  (c| 
of  this  section  to  carry  out  a 
neighborhood  revitatizallon.  community 
economic  development,  or  energy 
conservation  project.  Such  a  project  may 
include  activities  listed  as  eligible  under 
this  subpart,  and  activities  not 
otherwise  listed  as  eligible  under  this 
subpart,  except  those  described  as 
ineligible  in  {  570.207(a).  when  the 
recipient  determines  that  such  activities 
are  necessary  or  appropriate  to  achieve 
Its  community  development  objectives. 
Notwithstanding  that  such  recipients 
may  carry  out  activities  as  part  of  such 
project  that  are  not  otherwise  eligible 
under  this  subpart,  this  provision  does 
not  authorize: 

(1)  Provision  of  public  services  that  do 
not  meet  the  requirements  of 
§  570.201(e)  (1)  and  (2): 

(2]  Provision  of  assistance  to  a  for- 
profit  business  that  does  not  comply 
with  the  requirements  of  %  570.203(b);  or 

(3)  Carrying  out  activities  that  would 
otherwise  be  eligible  under  \\  570.205  or 
570.206  but  that  would  result  in  the 
recipient  exceeding  the  limitation  in 
§  570.200(g). 

(b)  Recipient  responsibilities. 
Recipients  are  responsible  for  ensuring 
that  CDBG  funds  are  used  by  the 
subrecipients  in  a  manner  consistent 
with  the  requirements  of  this  part  and 
other  applicable  Federal.  State,  or  local 
law.  Recipients  are  also  responsible  for 
carrying  out  the  environmental  review 
and  clearance  responsibilities. 

(c)  Eligible  subrecipients.  The 
following  are  subrecipients  authorized 
to  receive  assistance  under  this  section. 

(1)  Neighborhood-based  nonprofit 
organizations.  A  neighborhood-based 
nonprofit  organization  is  an  association 
or  corporation,  duly  organized  to 
promote  and  undertake  community 
development  activities  on  a  not-for- 
profit  basis  within  a  neighborhood.  An 
organization  is  considered  to  be 
neighborhood-based  if  the  majority  of 
either  its  membership,  clientele,  or 
governing  body  are  residents  of  the 
neighborhood  where  activities  assisted 
with  CDBG  funds  are  to  be  carried  out. 
A  neighborhood  is  defined  as: 

(i)  A  geographic  location  within  the 
jurisdiction  of  a  unit  of  general  local 
government  (but  not  the  entire 
jurisdiction)  designated  in 
comprehensive  plans,  ordinances,  or 
other  local  documents  as  a 
neighborhood,  village,  or  similar 
geographical  designation: 


(it)  The  entire  jurisdiction  of  a  unit  of 
general  local  government  which  is  under 
25.000  population;  or 

(iii)  A  neighborhood,  village,  or 
similar  geographical  designation  In  a 
New  Community  as  defined  in 
S570.403(a)(l]. 

(2)  Section  307(d)  Small  Business 
Investment  Companies.  A  Section  301(d) 
Small  Business  Investment  Company  is 
an  entity  organized  pursuant  to  section 
301(d)  of  the  Small  Business  Investment 
Act  of  1958  (15  U.S  C.  681(d)),  including 
those  which  are  profit  making. 

(3}  Loco!  development  corporations.  A 
local  development  corporation  is: 

(i)  An  entity  organized  pursuant  to 
Title  VII  of  the  Headstart,  Economic 
Opportunity,  and  Community 
Partnership  Act  of  1974  (42  USC.  2981) 
or  the  Community  Economic 
Development  Act  of  1981  (42  US.C.  9801 
etaeq.); 

(ii)  An  entity  eligible  for  assistance 
under  section  502  or  503  of  the  Small 
Business  Investment  Act  of  1956  (15 
U.S.C.  696); 

(iii)  Other  entities  Incorporated  under 
State  or  local  law  whose  membership  is 
representative  of  the  area  of  operation 
of  the  entity  (including  nonresident 
owners  of  businesses  in  the  area)  and 
which  are  similar  in  purpose,  function, 
and  scope  to  those  specified  In 
paragraph  (c)(3)  (i)  or  (ii)  of  this  section  ; 
or 

(iv)  A  State  development  entity 
eligible  for  assistance  under  section  501 
of  the  Small  Business  Investment  Act  of 
1958fT5l.lSr  W»5! 

$  570.205    Eligible  planning,  urban 
environmental  design  and  policy -planning- 
management-capactty  building  activities. 
(a)  Planning  aitivitit-a  which  consist 
of  all  costs  of  data  gathering,  studies. 
analysis,  and  preparation  of  plans  and 
the  identification  of  actions  that  wilt 
implement  such  plans,  including,  but  not 
limited  to: 

(1)  Comprehensive  plans; 

(2)  Community  development  plans; 

(3)  Functional  plans,  in  areas  such  as: 
(i)  Housing,  including  the  development 

of  a  housing  assistance  plan; 

(ii)  Land  use  and  urban  environmental 
design; 

(iii)  Economic  development; 

(Iv)  Open  space  and  recreation; 

(v)  Energy  use  and  conservation; 

(vi)  Floodplain  and  wetlands 
management  in  accordance  with  the 
requirements  of  Executive  Orders  11988 
and  11990: 

(vil)  Transportation: 

(vlli)  Utilities:  and 

(ix)  Historic  preservation. 

(4)  Other  plans  and  studies  such  as: 
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(i)  Small  area  and  neighborhood 
plans: 

{11)  Capital  improvements  programs; 

(iii)  Individual  project  plans  (but 
excluding  engineering  and  design  costs 
related  to  a  specific  activity  which  are 
eligible  as  part  of  the  cost  of  such 
activity  under  55  570.201-570.204); 

(iv)The  reasonable  costs  of  general 
environmental,  urban  environmental 
design  and  historic  preservation  studies. 
However,  costs  necessary  to  comply 
with  24  CFR  Pari  58,  including  project 
specific  environmental  assessments  and 
clearances  for  activities  eligible  for 
assistance  under  this  part,  are  eligible 
as  part  of  the  coat  of  such  activities 
under  55  570.201-570.204.  Costs  for  such 
specific  assessments  and  clearances 
may  also  be  incurred  under  this 
piiragraph  but  would  then  be  considered 
planning  costs  for  the  purposes  of 
5  570.200(g):' 

(v)  Strategies  and  action  programs  to 
implement  plans,  including  the 
development  of  codes,  ordinances  and 
regulations: 

(vi)  Support  of  clearinghouse 
functions,  such  as  those  specified  in 
Executive  Order  12372;  and 

(vii)  Analysts  of  impediments  to  fair 
housing  choice. 

(6)  Policy — planning — management — 
capacity  building  activities  which  will 
enable  the  recipient  to: 

(1)  Determine  its  need-s; 

(2)  Set  long-term  goals  and  short-term 
objectives,  including  those  related  to 
urban  environmental  design; 

(3)  Devise  programs  and  activities  to 
meet  these  goals  and  objectives; 

(4)  Evaluate  the  progress  of  such 
programs  and  activities  in 
accomplishing  these  goals  and 
i>bjectives;  and 

(5)  Carry  out  management, 
coordination  and  monitoring  of 
activities  necessary  for  effective 
planning  implementation,  but  excluding 
the  costs  necessary  to  implement  such 
plans. 

^  570.206    Program  administration  costs. 

ra>  ment  of  reasonable  administrative 
co.st8  and  carrying  charges  related  to  the 
planning  and  execution  of  community 
development  activities  assisted  In  whole 
or  in  part  with  funds  provided  under  this 
part  and,  where  applicable,  housing 
activities  (described  in  paragraph  Ig)  of 
this  section)  covered  in  the  recipient's 
housing  assistance  plan.  This  does  not 
mclude  staff  and  overhead  costs  directly 
related  to  carrying  out  activities  eligible 
under  5  570.201  through  §  570.204,  since 
those  costs  are  eligible  as  part  of  such 
activities. 

(a)  General  management,  oversight 
and  coordination.  Reasonable  costs  of 


overall  program  management, 
coordination,  monitoring,  and 
evaluation.  Such  costs  include,  but  are 
not  necessarily  limited  to.  necessary 
expenditures  for  the  followmg: 

(1)  Salaries,  wages,  and  related  costs 
of  the  recipient's  staff,  the  staff  of  local 
public  agencies,  or  other  staff  engaged 
in  program  administration.  In  charging 
costs  to  this  category  the  recipient  may 
either  Include  the  entire  salary,  wages, 
and  related  costs  allocable  to  the 
program  of  each  person  whose  pnmo.'^' 
responsibilities  with  regard  to  the 
program  involve  program  administration 
assignments,  or  the  pro  rata  share  of  the 
salar>',  wages,  and  related  costs  of  each 
person  whose  job  includes  any  program 
administration  assignments.  The 
recipient  may  use  only  one  of  these 
methods  during  the  program  year  (or  the 
grant  period  for  grants  under  Subpart  F). 
Program  administration  includes  the 
following  types  of  assignments: 

(j)  Providing  local  officials  and 
citizens  with  information  about  the 
program; 

(ii)  Preparing  program  budgets  and 
schedules,  and  amendments  thereto; 

(iii)  Developing  systems  for  assuring 
compliance  with  program  requirements; 

(iv)  Developing  interagency 
agreements  and  agreements  with 
subrecipients  and  contractors  to  carry 
out  program  activities; 

(v)  Monitoring  program  activities  for 
progress  and  compliance  with  program 
requirements; 

(vi)  Preparing  reports  and  other 
documents  related  to  the  program  for 
submission  to  HUD: 

(vii)  Coordinating  the  resolution  of 
audit  and  monitoring  findings; 

(viii)  Evaluating  program  results 
against  staled  objectives;  and 

(ix)  Managing  or  supervising  persons 
whose  primary  responsibilities  with 
regard  to  the  program  include  such 
assignments  as  those  described  in 
paragraph  (a)(1)  (i)  through  (viii)  of  this 
section. 

(2)  Travel  costs  incurred  for  official 
business  in  carrying  out  the  program; 

(3)  Administrative  services  performed 
under  third  party  contracts  or 
agreements,  including  such  services  as 
general  legal  services,  accounting 
services,  and  audit  services;  and 

(4)  Other  costs  for  goods  and  services 
required  for  administration  of  the 
program,  including  such  goods  and 
services  as  rental  or  purchase  of 
equipment,  insurance,  utilities,  office 
supplies,  and  rental  and  maintenance 
(but  not  purchase)  of  office  space. 

(b)  Public  information.  The  provisions 
of  information  and  other  resources  to 
residents  and  citizen  organizations 
participating  in  the  planning. 


implementation,  or  assessment  of 
activities  being  assisted  with  CDBG 
funds. 

(c)  Fair  housing  activities.  Provision 
of  fair  housing  services  designed  to 
further  the  fair  housing  objectives  of 
Title  VIII  of  the  Civil  Rights  Act  of  1968 
by  making  persons  of  all  races,  colors. 
religions,  sexes,  and  national  origins 
aware  of  the  range  of  housing 
opportunities  available  to  them;  other 
fair  housing  enforcement,  education,  and 
outreach  activities;  and  other  activities 
designed  to  further  the  housing  objective 
of  avoiding  undue  concentrations  of 
assisted  persons  in  areas  containing  a 
high  proposition  of  lower-income 
persons. 

(d)  [Reserved] 

(e)  Indirect  Costs.  Indirect  costs  may 
be  charged  to  the  CDBG  program  under 
a  cost  allocation  plan  prepared  in 
accordance  with  OMB  Circulars  A-21. 
A-e7.  or  A-122  as  applicable. 

(fl  Submission  of  applications  for 
Federal  programs.  Preparation  of 
documents  required  for  submission  to 
HUD  to  receive  funds  under  the  CDBG 
and  UDAG  programs,  except  as  limited 
under  Subpart  F  at  5  570.433(a)(3).  In 
addition.  CDBG  funds  may  be  used  to 
prepare  applications  for  other  Federal 
programs  where  the  recipient 
determines  that  such  activities  are 
necessary  or  appropriate  to  achieve  its 
community  development  objectives. 

(g)  Administrative  expenses  to 
facilitate  housing.  CDBG  funds  may  be 
used  for  necessar>'  administrative 
expenses  in  planning  or  obtaining 
financing  for  housing  as  follows:  for 
entitlement  recipients,  assistance 
authorized  by  this  paragraph  is  limited 
to  units  whidi  are  identified  in  the 
recipients  HUD  approved  housing 
assistance  plan:  for  HUD- administered 
small  cities  recipients,  assistance 
authorized  by  the  paragraph  is  limited  to 
facilitating  the  purchase  or  occupancy  of 
existing  units  which  are  to  be  occupied 
by  lower  income  households,  or  the 
construction  of  rental  or  owner  units 
where  at  least  20  percent  of  the  units  in 
each  project  will  be  occupied  at 
affordable  rents/costs  by  lower  income 
persons.  Examples  of  eligible  actions  are 
as  follows; 

(1)  The  cost  of  conducting  preliminary 
surveys  and  analysis  of  market  needs: 

(2)  Site  and  utility  plans,  narrative 
descriptions  of  the  proposed 
construction,  prehminary  cost  estimates. 
urban  design  documentation,  and 
"sketch  drawings."  but  excluding 
architectural,  engineenng.  and  other 
details  ordinarily  required  for 
construction  purposes,  such  as 
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structural,  electrical,  plumbing,  and 
mechanical  details; 

(3)  Reasonable  costs  associated  with 
development  of  applications  for 
mortgage  and  insured  loan 
commitments,  including  commitment 
fees,  and  of  applications  and  proposals 
under  the  Section  8  Housing  Assistance 
Payments  program  pursuant  to  24  CFR 
Parts  880-a83: 

(4)  Fees  associated  with  processing  of 
applications  for  mortgage  or  insured 
loan  commitments  under  programs 
including  those  administered  by  HUD. 
Farmers  Home  Administration  (FmHA). 
Federal  National  Mortgage  Association 
(F!V\!A).  and  the  Govemmenl  National 
Mortgage  Association  (GNMA); 

(51  The  cost  of  issuance  and 
administration  of  mortgage  revenue 
bonds  used  to  fmance  the  acquisition, 
rehabilitation  or  construction  of  housing, 
but  excluding  costs  associated  with  the 
payment  or  guarantee  of  the  principal  or 
interest  on  such  bonds:  and 

(6)  Special  outreach  activities  which 
result  in  greater  landlord  participation  in 
Section  8  Housing  Assistance  Payments 
Program-Existing  Housing  or  similar 
programs  for  lower  income  persons. 

(h)  Section  17  of  the  United  States 
Housing  Act  of  1937.  Reasonable  costs 
equivalent  to  those  described  in 
paragraphs  (a|.  (b).  (e)  and  (f)  of  this 
section  for  overall  program  management 
of  the  Rental  Rehabilitation  and 
Housing  Development  programs 
authorized  under  section  17  of  the 
United  Stales  Housing  Act  of  1937. 
whether  or  not  such  activities  are 
otherwise  assisted  with  funds  provided 
under  this  part. 

$  S70.207    inellgibte  actfvttles. 

The  general  rule  is  that  any  activity 
that  is  not  authorized  under  the 
provisions  of  55  570.201-570.206  is 
ineligible  to  be  assisted  with  CDBG 
funds.  This  section  identifies  specific 
activities  that  are  ineligible  and 
provides  guidance  in  determining  the 
eligibility  of  other  activities  frequently 
associated  with  housing  and  community 
development. 

(a)  The  following  activities  may  not  be 
assisted  with  CDBG  funds: 

(1)  Buildings  or  portions  thereof,  used 
for  the  general  conduct  of  government 
as  defined  at  §  570.3(d)  cannot  be 
assisted  with  CDBG  funds.  This  does 
not  include,  however,  the  removal  of 
architectural  barriers  under  §  570.201(k) 
involving  any  such  building.  Also,  where 
acquisition  of  real  property  includes  an 
existing  improvement  which  is  to  be 
used  in  the  provision  of  a  building  for 
the  genera!  conduct  of  government,  the 
portion  of  the  acquisition  cost 
attributable  to  the  land  is  eligible. 


provided  such  acquisition  meets  a 
national  objective  described  in 
S  570.208. 

(2)  General  government  expenses. 
Except  as  otherwise  specifically 
authorized  In  this  subpart  or  under  OMB 
Circular  A-87,  expenses  required  to 
carry  out  the  regular  responsibilities  of 
the  unit  of  general  local  government  are 
not  eligible  for  assistance  under  this 
part. 

(3)  Political  activities.  CDBG  funds 
shall  not  be  used  to  finance  the  use  of 
facilities  or  equipment  for  political 
purposes  or  to  engage  in  other  partisan 
political  activities,  such  as  candidate 
forums,  voter  transportation,  or  voter 
registration.  However,  a  facility 
originally  assisted  with  CDBG  funds 
may  be  used  on  an  incidental  basis  to 
hold  political  meetings,  candidate 
fonims.  or  voter  registration  campaigns, 
provided  that  all  parties  and 
organizations  have  access  to  the  facility 
on  an  equal  basis,  and  are  assessed 
equal  rent  or  use  charges,  if  any. 

(bl  The  following  activities  may  not 
be  assisted  with  CDBG  funds  unless 
authorized  under  provisions  of  $  570.203 
or  as  otherwise  specifically  noted 
herein,  or  when  carried  out  by  a 
subrecipient  under  the  provisions  of 
5  570.204. 

(1)  Purchase  of  equipment.  The 
purchase  of  equipment  with  CDBG  funds 
is  generally  ineligible. 

(i)  Construction  equipment.  The 
purchase  of  construction  equipment  is 
ineligible,  but  compensation  for  the  use 
of  such  equipment  through  leasing, 
depreciation,  or  use  allowances 
pursuant  to  OMB  Circulars  A-21.  A-87 
or  A-122  as  applicable  for  an  otherwise 
eligible  activity  is  an  eligible  use  of 
CDBG  funds.  However,  the  purchase  of 
construction  equipment  for  use  as  part 
of  a  solid  waste  disposal  facility  is 
eligible  under  S  570.201(c). 

(ii)  Fire  protection  equipment.  Fire 
protection  equipment  is  considered  for 
this  purpose  to  be  an  Integral  part  of  a 
public  facility  and  thus,  purchase  of 
such  equipment  would  be  eligible  under 
§  570.201  (c). 

(iii)  Furnishings  and  personal 
property.  The  purchase  of  equipment, 
fixtures,  raolor^vehicles.  furnishings,  or 
other  personal  prOpwty  not  an  Integral 
structural  fixture  is  generally  ineligible. 
CDBG  funds  may  be  used,  however,  to 
purchase  or  to  pay  depreciation  or  use 
allowances  (in  accordance  with  OMB 
Circulars  A-21,  A-B7  or  A-122.  as 
applicable)  for  such  items  when 
necessary  for  use  by  a  recipient  or  its 
subrecipients  in  the  administration  of 
activities  assisted  with  CDBG  funds,  or 
when  eligible  as  fire  fighting  equipment, 
or  when  such  items  constitute  all  or  part 


of  a  public  service  pursuant  to 
§  570.201(e]. 

(2)  Operating  and  maintenance 
expenses.  The  general  rule  is  that  any 
expense  associated  with  repairing, 
operating  or  maintaining  public 
facilities,  improvements  and  services  Is 
ineligible.  Specific  exceptions  to  this 
general  rule  are  operating  and 
maintenance  expenses  associated  with 
public  service  activities,  interim 
assistance,  and  office  space  for  program 
staff  employed  in  carrying  out  the  CDBG 
program.  For  example,  the  use  of  CDBG 
funds  to  pay  the  allocable  costs  of 
operating  and  maintaining  a  facility 
used  in  providing  a  public  service  would 
be  eligible  under  §  570.201(e).  even  if  no 
other  costs  of  providing  such  a  service 
are  assisted  with  such  funds.  Examples 
of  ineligible  operating  and  maintenance 
expenses  are: 

(i)  Maintenance  and  repair  of  streets, 
parks,  playgrounds,  water  and  sewer 
facilities,  neighborhood  facihties.  senior 
centers,  centers  for  the  handicapped, 
parking  and  similar  public  facilities. 
Examples  of  maintenance  and  repair 
acti\'ities  for  which  CDBG  funds  may 
not  be  used  include  the  filling  of  pot 
holes  in  streets,  repairing  of  cracks  in 
sidewalks,  the  mowing  of  recreational 
areas,  and  the  replacement  of  expended 
street  light  bulbs:  and 

(11)  Payment  of  salaries  for  staff,  utility 
costs  and  similar  expenses  necessary 
for  the  operation  of  public  work  and 
facilities. 

(3)  New  housing  construction.  For  the 
purpose  of  this  paragraph,  activities  in 
support  of  the  development  of  low  or 
moderate  Income  housing  including 
clearance,  site  assemblage,  provision  of 
site  improvements  and  provision  of 
public  improvements  and  certain 
housing  p  re-con  St  ruction  costs  set  forth 
in  S  570  206(g).  are  not  considered  as 
activities  to  subsidize  or  assist  new 
residential  construction.  CDBG  funds 
may  not  be  used  for  the  construction  of 
new  permanent  residential  structures  or 
for  any  program  to  subsidize  or  assist 
such  new  construction,  except: 

(i)  As  provided  under  the  last  resort 
housing  provisions  set  forth  In  24  CFR 
Part  42; 

(ii)  As  authorized  under  5  570,201(m): 

01 

(iii)  When  carried  out  by  a 
subrecipient  pursuant  to  5  570.204(a); 

(4)  Income  payments.  TTie  general  rule 
IS  that  CDBG  funds  shall  not  be  used  for 
income  payments  for  housing  or  any 
other  purpose.  Examples  of  ineligible 
income  payments  include:  payments  for 
income  maintenance,  housing 
allowances,  down  payments,  and 
mortgage  subsidies. 
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§  570.208    Crtterla  for  national  objectives. 

The  following  criteria  sh<.ll  be  used  to 
determine  whether  a  CDBG-assisted 
activity  complies  with  one  or  more  of 
the  national  objectives  as  required 
under  S  570.200(a)(2): 

(a)  Activities  benefiting  low  and 
moderate  income  persons.  Activities 
meeting  the  criteria  in  paragraph  (a)  (1), 
(2),  (3),  or  (4)  of  this  section  as 
applicable,  will  be  considered  to  benefit 
low  and  moderate  income  persons 
unless  there  is  substantial  evidence  to 
the  contrary.  In  assessing  any  such 
evidence,  the  full  range  of  direct  effects 
of  the  assisted  activity  will  be 
considered.  (The  recipient  shall 
appropriately  ensure  that  acllvilics  that 
meiM  these  criteria  du  not  benefit 
moderate  income  persons  to  the 
exclusion  of  low  income  persons.) 

(1)  Area  benefit  activities,  (i)  An 
activity,  the  benefits  of  which  are 
available  to  all  the  residents  in  a 
particular  area,  where  at  least  51 
percent  of  the  residents  are  low  and 
moderate  income  persons.  Such  an  area 
need  not  be  coterminous  with  census 
tracts  or  other  officially  recognized 
boundaries  but  must  be  the  entire  area 
served  by  the  activity.  An  activity  that 
serves  an  area  that  is  not  primarily 
residential  in  character  shall  not  qualify 
under  this  criterion. 

(li)  For  metropolitan  cities  and  urban 
counties,  an  activity  that  would 
otherwise  qualify  under  §  570.208(al(l)(i) 
except  that  the  area  served  contains  less 
thdn  51  percent  low  and  moderate 
income  residents  will  also  be  considered 
to  meet  the  objective  of  benefiting  low 
and  moderate  income  persons  where  the 
proportion  of  low  and  moderate  income 
persons  in  the  area  is  within  the  highest 
quartile  of  all  areas  in  the  recipient's 
jurisdiction  in  terms  of  the  degree  of 
concentration  of  such  persbns.  In 
applying  this  exception.  HUD  will 
determine  the  lowest  proportion  a 
recipient  may  use  to  qualify  an  area  for 
this  purpose  as  follows: 

(A)  All  census  block  groups  in  the 
recipient's  jurisdiction  shall  be  rank 
ordered  from  the  block  group  of  highest 
proportion  of  low  and  moderate  income 
persons  to  the  block  group  with  the 
lowest.  For  urban  counties,  the  rank 
ordering  shall  cover  the  entire  area 
constituting  the  urban  county  and  shall 
not  be  done  separately  for  each 
participating  unit  of  general  local 
government. 

(B)  In  any  case  where  the  total 
number  of  a  recipient's  block  groups 
docs  not  divide  evenly  by  four,  the  block 
group  which  would  be  fractionally 
divided  between  the  highest  and  seconl 


quahiles  shall  be  considered  to  be  part 
of  the  highest  quartile. 

(C)  The  proportion  of  low  and 
moderate  income  persons  in  the  last 
census  block  group  in  the  highest 
quartile  shall  be  identified.  Any  sen-ice 
area  located  within  the  recipient's 
{urisdiction  and  having  a  proportion  of 
low  and  moderate  income  persons  at  or 
above  this  level  shall  be  considered  to 
be  within  the  highest  quartile. 

(D)  If  block  group  data  are  not 
available  for  the  entire  jurisdiction, 
other  data  acceptable  to  the  Secretary 
may  be  used  in  the  above  calculations. 

(iii)  For  purposes  of  determining 
qualification  under  this  criterion, 
activities  of  the  same  type  that  serve 
different  areas  will  be  considered 
separately  on  the  basis  of  their 
individual  service  area. 

(iv)  in  determining  whether  there  is  a 
sufficiently  large  percentage  of  low  and 
moderate  Income  persons  residing  in  the 
area  ser\Td  by  an  activity  to  qualify 
under  paragraph  (a)(1)  (i)  or  (11)  of  this 
section,  the  most  recently  available 
decennial  census  Information  shall  be 
used  to  the  fullest  extent  feasible, 
together  with  the  Section  8  income  limits 
that  would  have  applied  at  the  time  the 
income  information  was  collected  by  the 
Census  Bureau.  Recipients  that  beheve 
that  the  census  data  does  not  reflect 
current  relative  income  levels  in  an 
area,  or  where  census  boundaries  do  not 
coincide  sufficiently  well  with  the 
service  area  of  an  activity,  may  conduct 
(or  have  conducted)  a  current  survey  of 
the  residents  of  the  area  to  determine 
the  percent  of  such  persons  that  are  low 
and  moderate  income.  HUD  will  accept 
information  obtained  through  such 
sur\'eys,  to  be  used  in  lieu  of  the 
decennial  census  data,  where  it 
determines  that  the  sur\'cy  was 
conducted  in  such  a  manner  that  the 
results  meet  standards  of  statistical 
reliability  that  are  comparable  to  that  of 
the  decennial  census  data  fur  areas  of 
similar  size.  Where  there  is  substantial 
evidence  that  provides  a  clear  basis  to 
believe  that  the  use  of  the  decennial 
census  data  would  substantially 
overstate  the  proportion  of  persons 
residing  there  that  are  low  and  moderate 
income.  HUD  may  require  that  the 
recipient  rebut  such  evidence  in  order  to 
demonstrate  compliance  with  section 
105(c)(2)  of  the  Act. 

(2)  Limited  clientele  activities.  (1)  An 
activity  which  benefits  a  limited 
clientele,  at  least  51  percent  of  whom 
are  low  or  moderate  income  persons. 
(The  following  kinds  of  activities  may 
not  qualify  under  this  paragraph: 
activities,  the  benefits  of  which  are 
available  to  all  the  residents  of  an  area: 
activities  involving  the  acquisition. 


conslruction  or  rehabilitation  of 
property  for  housing:  or  activities  where 
the  benefit  to  low  and  moderate  income 
persons  to  be  considered  is  the  creation 
or  retention  of  jobs.)  To  qualify  under 
this  paragraph,  the  activity  must  meet 
one  of  the  following  tests: 

(A)  Benefit  a  clientele  who  are 
generally  presumed  to  be  principally 
low  and  moderate  income  persons.  The 
following  groups  are  presumed  by  HUD 
to  meet  this  criterion;  abused  children, 
battered  spouses,  elderly  persons, 
handicapped  persons,  homeless  persons, 
illiterate  pt:i?>ons  and  migrant  farm 
workers:  or 

(B)  Require  information  on  family  size 
and  income  so  that  it  is  evident  that  at 
least  51  percent  of  the  clientele  are 
persons  whose  family  income  does  not 
exceed  the  low  and  moderate  income 
limit;  or 

(C)  Have  income  eligibility 
requirements  which  hmit  the  activity 
exclusively  to  low  and  moderate  income 
persons:  or 

(D)  Be  of  such  nature  and  be  in  such 
location  that  it  may  be  concluded  that 
the  activity's  clientele  will  primarily  bo 
low  and  moderate  income  persons. 

(ii)  A  special  project  directed  to 
removal  of  material  and  architectural 
barriers  which  restrict  the  mobility  and 
accessibility  of  elderly  or  handicapped 
persons  to  publicly  owned  and  privately 
owned  non-residential  buildings, 
facilities  and  improvements  and  the 
common  areas  of  residential  structures 
containing  more  than  one  dwelling  unit, 

(3)  Housing  activities.  An  eligible 
activity  carried  out  for  the  purpose  of 
providing  or  improving  permanent 
residential  structures  which,  upon 
completion,  will  be  occupied  by  low  and 
moderate  income  households.  This 
would  include,  but  not  necessarily  be 
limited  to,  the  acquisition  or 
rehabilitation  of  property,  conversion  of 
non-rcsidenlial  structures,  and  new- 
housing  construction.  If  the  structure 
contains  two  dwelling  units,  at  least  one 
must  be  so  occupied,  and  if  the  structure 
contains  more  than  two  dwelling  units. 
at  least  51  percent  of  the  units  must  be 
BO  occupied.  Where  two  or  more  rental 
buildings  being  assisted  are  or  will  be 
located  on  the  same  or  contiguous 
properties,  and  the  buildings  will  be 
under  common  ownership  and 
management,  the  grouped  buildings  may 
be  considered  for  this  purpose  as  a 
single  structure.  For  rental  housing. 
occupancy  by  low  and  moderate  income 
households  must  be  at  affordable  rents 
to  qualify  under  this  criterion.  The 
recipient' shall  adopt  and  make  public  its 
standards  for  determining  "affordable 
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rents"  for  ihis  purpose.  The  following 
shall  bIso  qualify  under  this  criterion; 
(i)  When  less  than  51  percent  of  the 
units  in  a  structure  will  be  occupied  by 
low  and  moderate  income  households, 
CDBC  assistance  may  be  provided  m 
the  following  limited  circumstances: 

(A)  The  assistance  is  for  an  eligible 
activity  lo  reduce  the  development  cost 
of  the  new  construction  of  a  multifamily. 
r.on-eldeHy  housing  project; 

(81  Not  less  than  20  percent  of  the 
units  will  be  occupied  by  low  and 
n-iuderale  income  households  at 
affordable  rents:  and 

(C)  The  proportion  of  the  total  cost  of 
developing  the  project  to  be  borne  by 
CDBG  funds  is  no  greater  than  the 
proportion  of  units  in  the  project  that 
will  be  occupied  by  low  and  moderate 
income  households. 

|ii)  When  CDBC  funds  are  used  to 
assist  rehabilitation  eligible  under 
5  570.202(b)  (9)  or  (10)  in  direct  support 
of  the  recipient's  Rental  Rehabilitation 
program  authorized  under  24  ChU  Part 
.511.  such  funds  shall  be  considered  lo 
benefit  low  and  moderate  income 
persons  where  not  less  than  51  percent 
of  the  units  assisted,  or  to  be  assisted, 
by  the  recipient's  Rental  Rehabilitation 
program  overall  are  for  low  and 
moderate  income  persons, 

[^]  /oh  creation  or  retention  activities. 
An  activity  designed  to  create  or  retain 
permanent  jobs  where  at  least  51 
percent  of  the  jobs,  computed  on  a  full 
time  equivalent  basis,  involve  the 
employment  of  low  and  moderate 
:if»r5on3.  As  a  general  rule,  each  assisted 
:  .isiness  shall  be  considered  to  be  a 
st?paraie  activity  for  purposes  of 
determining  whether  the  activity 
qualifies  under  this  paragraph. 
However,  in  certain  cases  such  as  where 
CDBG  funds  are  used  to  acquire, 
develop  or  improve  a  real  property  (e.g.. 
a  business  incubator  or  an  industrial 
park)  the  requirement  may  be  met  by 
measuring  jobs  in  the  aggregate  for  all 
the  businesses  which  lot;ate  on  the 
properly,  provided  such  businesses  are 
not  otherwise  assisted  by  CDBG  funds. 
Additionally,  where  CDBG  funds  are 
used  lo  pay  for  the  staff  and  overhead 
costs  of  a  §  570.204  subreuipienl  makmg 
loans  lo  businesses  from  non-CDBG 
funds,  this  requirement  may  be  met  by 
aggregating  the  jobs  created  by  all  of  the 
businesses  receiving  loans  during  any 
one  year  penod.  For  an  acnvity  ihat 
creates  jobs,  the  recipient  must 
document  that  at  least  51  percent  of  the 
jobs  will  be  held  fay.  or  will  be  available 
to,  low  and  moderate  income  persons. 
For  an  activity  ihal  retains  jobs,  the 
recipient  must  document  that  the  jobs 
would  actually  be  lost  without  the 
CDBG  assistance  and  that  either  or  both 


of  the  following  conditions  apply  with 
respect  to  at  least  51  percent  of  the  jobs 
at  the  time  the  CDBG  assistance  Is 
provided:  The  job  is  known  to  be  held 
by  a  low  or  moderate  income  person;  or 
the  job  can  reasonably  be  expected  to 
turn  over  within  the  following  two  years 
and  that  steps  will  be  taken  to  ensure 
that  It  will  be  filled  by.  or  made 
available  to.  a  low  or  moderate  income 
person  upon  turnover.  |obs  will  be 
considered  to  be  available  to  low  and 
moderate  income  persons  for  these 
purposes  only  if: 

(I)  Special  skills  that  can  only  be 
acquired  with  substantial  training  or 
work  experience  or  education  beyond 
high  school  are  not  a  prerequisite  to  fill 
such  jobs,  or  the  business  agrees  lo  hire 
unqualified  persona  and  provide 
training;  and 

(il)  The  redpient  and  the  assisted 
business  take  actions  to  ensure  that  low 
and  moderate  income  persons  receive 
firsl  consideration  for  filling  such  jobs. 

Note:  Expenditures  for  aclivilies  meeting 
the  cnicria  for  benefiting  low  and  miiderale 
income  persona  shall  be  used  iu  determining 
the  extent  to  which  the  recipient's  overall 
program  benefits  tuch  persons.  The 
calculation  shall  be  made  foUowtng  the  rules 
described  at  S  570.2(U(nH3). 

(b)  Activities  which  aid  in  the 
prevention  or  elimination  of  slums  or 
blight  Activities  meeting  one  or  more  of 
the  following  criteria,  in  the  absence  of 
substantial  evidence  to  the  contrary, 
will  be  considered  to  aid  in  the 
prevention  or  elimination  of  slums  or 
blight: 

(1)  Activities  to  address  slums  or 
blight  on  an  area  basis.  An  activity  will 
be  considered  to  address  prevention  or 
elimination  of  slums  or  blight  in  an  area 
if: 

(i)  The  area,  delineated  by  the 
recipient,  meets  a  definition  of  a  slum, 
blighted,  deteriorated  or  deteriorating 
area  under  State  or  local  law; 

(ii)  Throughout  the  area  there  is  a 
substantial  number  of  deteriorated  or 
deteriorating  buildings  or  the  public 
improvements  are  in  a  general  state  of 
detenoralion; 

(lii)  Documentation  is  maintained  by 
the  recipient  on  the  boundaries  of  the 
area  and  the  condition  which  qualified 
the  area  at  the  time  of  its  designation; 
and 

(ivj  The  assisted  activity  addresses 
one  or  more  of  the  conditions  which 
contnbuted  to  the  deterioration  of  the 
area.  Rehabilitation  of  residential 
buildings  carried  out  in  an  area  meeting 
the  above  requirements  will  be 
considered  to  address  the  area's 
deterioration  only  where  each  such 
building  rehabilitated  is  considered 


substandard  under  local  deftnilmn 
before  rehabililation.  and  all 
deficiencies  making  a  building 
substandard  have  been  eliminaled  if 
less  critical  work  on  the  building  is 
undertaken.  At  a  minimuni.  the  local 
definition  for  this  purpose  must  be  such 
that  buildings  that  It  would  render 
substandard  would  also  fail  to  meet  the 
housing  quality  standards  for  the 
Section  6  flousing  Assistance  Payments 
Program-E.xisting  Housing  (24  CFR 
882.109). 

(2)  Activities  to  address  slums  or 
blight  on  a  spot  basis  Acquisition, 
clearance,  relocation,  historic 
preservation  and  building  rehabilitation 
activities  which  eliminate  specific 
conditions  of  blight  or  physical  decay  on 
a  spot  basis  not  located  In  a  slum  or 
blighted  area  will  meet  this  objective. 
Under  this  criterion,  rehabilitation  ts 
limited  lo  the  extent  necessary  to 
eliminate  specific  conditions  detrimental 
to  public  health  and  safety. 

(3)  Activities  to  address  slums  or 
blight  in  an  urban  renewal  area.  An 
activity  will  be  considered  to  address 
prevention  or  elimination  of  slums  or 
blight  in  an  urban  renewal  area  if  the 
activity  Is: 

(i)  Located  within  an  urban  renewal 
project  area  or  Neighborhood 
Development  Program  (.MDP)  action 
area:  i.e.,  an  area  in  which  funded 
activities  were  authorized  under  an 
urban  renewal  Loan  and  Grant 
Agreement  or  an  annual  NDP  Funding 
Agreement,  pursuant  to  Title  I  of  the 
Housing  Act  of  1949;  and 

(ii)  Necessary  to  complete  the  urban 
renewal  plan,  as  then  in  effect,  including 
initial  land  redevelopment  permitted  by 
the  plan. 

Note:  Despite  the  restricUons  En  (b)  (1)  and 
(2)  of  this  section,  any  rehabilitation  activity 
which  benefiii  low  and  moderate  income 
persons  punuRnl  to  paregraph  (a1f3)  of  this 
section  can  be  undertaken  without  regard  to 
the  area  in  which  il  is  located  or  the  extent  or 
nature  of  rehabilitatim  assisted. 

(c)  Activities  designed  to  meet 
community  development  needs  having  a 
particular  urgency.  In  the  absence  of 
substantial  evidence  lo  the  contrary,  an 
activity  will  be  considered  to  address 
this  objective  if  the  recipient  certifies 
that  the  activity  is  designed  to  alleviate 
existing  conditions  which  pose  a  serious 
and  immediate  threat  to  the  health  or 
welfare  of  the  community  which  are  of 
recent  origin  or  which  recently  became 
urgent,  that  the  recipient  is  unable  to 
finance  the  activity  on  its  own.  and  thai 
other  sources  of  funding  are  not 
available.  A  condition  will  generally  be 
considered  to  be  of  recent  origin  If  it 
developed  or  became  critical  within  Ifl 
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months  preceding  the  certification  by 
the  recipient. 

(d)  Additional  criteria.  [1)  Where  the 
assisted  activity  is  acquisition  of  real 
property,  a  preliminary  determination  of 
whether  the  activity  addresses  a 
national  objective  may  be  based  on  the 
planned  use  of  the  property  after 
acquisition.  A  final  determination  shall 
be  based  on  the  actual  use  of  the 
property,  excluding  any  short-term, 
temporary  use.  Where  the  acquisition  is 
for  the  purpose  of  clearance  which  will 
eliminate  specific  conditions  of  blight  or 
physical  decay,  the  clearance  activity 
shall  be  considered  the  actual  use  of  the 
property.  However,  any  subsequent  use 
or  disposition  of  the  cleared  property 
shall  be  treated  as  a  "change  of  use" 
under  $570,505. 

(2)  Where  the  assisted  activity  is 
relocation  assistance  that  the  recipient 
is  required  lo  provide,  such  relocation 
assistance  shall  be  considered  to 
address  the  same  national  objective  as 
is  addressed  by  the  displacing  activity. 
Where  the  relocation  assistance  is 
voluntary'  on  the  part  of  the  grantee  the 
recipient  may  qualify  the  assistance 
either  on  the  basis  of  the  national 
abjective  addressed  by  the  displacing 
activity  or  on  the  basis  that  the 
recipients  of  the  relocation  assistance 
are  low  and  moderate  income  persons. 

(3)  In  any  case  where  the  activity 
undertaken  for  the  purpose  of  creating 
or  retaining  jobs  is  a  public 
Improvement  and  the  area  served  is 
primarily  residential,  the  activity  must 
meet  the  requirements  of  paragraph 
(a)(1)  of  this  section  as  well  as  those  of 
paragraph  (a)(4)  of  this  section  in  order 
lo  qualify  as  benefiting  low  and 
moderate  income  persons. 

(4)  CDBC  funds  expended  for 
planning  and  administrative  costs  under 
§  570.205  and  5  570.206  will  be 
considered  to  address  the  national 
objectives. 

4.  Subpart  D  of  Part  S70  is  revised  to 
read  as  follows: 

Subpart  D — EntillemeDl  Grants 

Sec 

570.300  General. 

S70-3O1  Presubmission  requirements. 

570  302  Submission  requirements. 

570.303  Certifications. 

570.304  Making  of  grants. 

570.305  Amendments. 

570.306  Mousing  assistance  plan. 

570.307  Urban  counlips. 
570  308  |uint  r^que.'its 

Subpart  D — Entitlement  Grants 

§570.300    General. 

This  subpart  describes  the  policies 
and  procedures  governing  the  making  of 
community  deve'opment  block  grants  lo 


entitlement  communities.  The  policies 
and  procedures  set  forth  in  Subparts  A. 
C.  I.  K.  and  O  of  this  part  also  apply  to 
entitlement  grantees. 

§  570.301    Prcftubmlssion  requirements. 

Prior  to  the  submission  lo  HL'D  for  its 
annual  grant,  the  grantee  must: 

(a)  Develop  a  proposed  statement  of 
community  development  objectives  and 
projected  use  of  funds,  including  the 
following  items: 

(1|  Hie  community  development 
objectives  the  grantee  proposes  lo 
pursue. 

(2|  The  community  development 
activities  the  grantee  proposes  to  carr>' 
out  with  anticipated  CDBG  funds, 
including  all  funds  identified  in 
paragraph  (b)(l)(i)  of  this  section,  to 
addre.ss  its  identified  community 
development  objectives.  Elach  such 
activity  must: 

(i)  Meet  the  applicable  reqiiiremen's 
of  24  CFR  570  Subpart  C:  and 

(ii)  Be  described  in  sufficient  detail, 
including  location,  to  allow  citizens  to 
determine  the  degree  to  which  they  may 
be  affected. 

(b)  In  a  manner  which  provides  for  the 
timely  citizen  examination,  appraisal, 
and  comment  on  its  statements,  meet 
the  following  citizen  participation 
requirements: 

(1)  Furnish  citizens  with  information 
concerning: 

(i)  The  amount  of  CDBG  funds 
expected  to  be  available  (including  the 
annual  grant,  program  income  expected 
to  be  recieved  during  the  program  year 
together  with  program  income  received 
during  the  preceding  program  year  and 
that  has  not  yet  been  programmed  for 
use],  and  surplus  from  urban  renewal 
settlement  for  community  development 
and  housing  activities: 

(ii)The  range  of  activities  that  may  be 
undertaken  with  those  funds  pursuant  to 
\he  criteria  in  24  CFR  570  Subpart  C: 

(iii)  The  estimated  amount  of  those 
funds  proposed  lo  be  used  for  activities 
that  will  benefit  low  and  moderate 
income  persons: 

(iv)  The  proposed  CDBG  activities 
likely  to  result  in  displacement  and  the 
grantee's  plans  (consistent  with  the 
grantee's  Housing  Assistance  Plan  and 
policies  developed  pursuant  to 
9  570.606(b))  for  minimizing  such 
displacement  of  persons  as  a  result  of  its 
proposed  activities;  and 

(v)  The  types  and  levels  of  assistance 
the  grantee  wi!l  make  available  (or  lo 
require  others  to  make  nvnilable)  to 
persons  displaced  by  CDBG  funded 
activities,  even  If  the  grantee  expects  no 
such  displacement  lo  occur. 

(2)  Hold  at  least  one  public  hearing  lo 
obtain  the  views  of  citizens  on  the 


grantee's  housing  and  community 
development  needs  (grantees  may  elect 
lo  hold  additional  hearings  and  to  cover 
other  subjects  through  such  public 
hearings,  such  as  obtaining  views  on 
specific  community  development  or 
housing  activities). 

(3)  Publish  community-wide  its 
proposed  statement  of  community 
development  objectives  and  projected 
use  of  funds  so  as  lo  afford  affected 
citizens  an  opportunity  to  examine  the 
statement's  contents,  and  to  provide 
comments  on  the  proposed  statement 
and  on  the  grantee's  community 
development  performance. 

(c)  Prepare  its  final  statement  of 
community  development  objectives  and 
projected  use  of  funds.  Once  ihe  grantee 
has  completed  the  citizen  participation 
requirements  in  paragraph  (b)  of  this 
section,  the  grantee  must  consider  any 
such  comments  and  views  received  and 
if  the  grantee  deems  appropriate  modify 
the  proposed  statement.  The  grantee 
shall  make  the  final  statement  available 
lo  the  public.  The  final  statement  may 
include  activities  which  do  not  either 
benefit  low  and  moderate  income 
persons  or  prevent  or  eliminate  slums 
and  blight  only  if  the  grantee  identifies 
such  activities  in  the  final  statement  and 
certifies  that  such  aclivilies  are 
designed  to  meet  other  community 
development  needs  having  a  particular 
urgency  because  existing  conditions 
pose  a  serious  and  immediate  threat  to 
the  health  or  welfare  of  the  community, 
and  other  financial  resources  are  not 
available. 

(dj  Submit  and  receive  approval  of  its 
housing  assistance  plan  in  accordance 
with  §  570.306. 

(Approved  by  Office  of  Managpnienf  and 
Budget  under  Control  No.  2506-0077) 

S  570.302    Submission  requirements. 

(a)  Confront.  In  order  to  receue  its 
annual  CDBG  entitlement  grant,  a 
grantee  must  submit  the  following: 

(1)  Standard  Form  424: 

(2)  A  copy  of  the  grantee's  final 
statement  of  community  development 
objectives  and  projected  use  of  funds. 
covering  the  same  items  as  listed  in 

§  570.301(a);  and 

(3)  Certificctions  satisfactory  to  the 
Secretary  covering  all  of  the  items  listed 
in  §  570.303. 

(b)  Timing  of  submissions.  (1)  In  order 
to  facilitate  continuity  in  its  program. 
the  grantee  should  submit  its  final 
statement  to  HUD  at  least  30  days  prior 
to  the  start  of  its  community 
development  program  year,  but  in  no 
event  will  HUD  accept  a  submission  for 
a  grant  earlier  than  December  1  or  later 
than  the  first  working  day  in  September 
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of  the  Federal  fisc^il  year  for  which  the 
grant  funds  are  appropnHted. 

(2J  A  program  year  shall  nin  for  a 
twelve  monih  period.  A  grantee  may. 
however,  either  shorten  or  lengthen  its 
program  year,  provided  HUD  receives 
w/htten  notice  of  a  lengthened  program 
year  at  least  two  month*  pnor  to  the 
dale  the  program  year  would  have 
ended  if  it  had  not  been  lengthened,  or 
IIUD  receives  notice  of  a  shortened 
program  year  at  least  two  months  prior 
to  the  end  of  the  shortened  program 
year. 

(Approved  by  the  Office  of  Manasemenl  and 

Budget  under  Control  No.  2506-0077) 

§570.303    Certfflcaflons. 

The  grantee  shall  submit  certifications 
that: 

(a)  It  possesses  legal  authority  to 
make  a  grant  submission  and  to  execute 
a  community  development  and  housing 
program; 

{b\  Its  governing  body  has  duly 
adopted  or  passed  as  an  ofBcial  act  a 
resolution,  motion  or  similar  action 
authorizing  the  person  identlHed  as  the 
ofricial  representative  of  the  grantee  to 
submit  the  final  statement  and 
amendments  thereto  and  all 
understandings  and  assurances 
contained  therein,  and  directing  and 
authorizing  the  person  identified  as  the 
official  reprpsentalive  of  the  grantee  to 
act  in  connection  with  the  submission  of 
the  final  statement  and  to  provide  such 
additional  information  as  may  be 
required. 

(c)  Prior  to  submission  of  its  final 
statement  to  HUD,  the  grantee  has; 

(1)  Met  the  citizen  participation 
requirements  of  section  104(a)(3)  of  the 
Act;  and 

(2)  Prepared  its  fmal  statement  of 
community  development  obiectives  ana 
projectpd  use  of  funds  m  accordance 
with  i  570.3Ct(c)  and  made  the  final 
statement  available  to  the  public. 

(d)  The  grantee  will  affirmatively 
further  fair  housing,  and  the  grant  will 
be  conducted  and  administered  in 
compliance  with: 

(1 1  TiUe  VI  of  the  Civ.I  Rights  Act  of 
1964  (Pub.  L  88-35i  42  U.S.C-  2000d  et 
neq.y.  and 

(2)  Title  VJII  of  the  Civil  Rights  Act  of 
1968  (Pub.  L.  90-284.  42  U.S.C  3601  eC 
seq.). 

(e)  It  has  developed  its  final  statement 
of  projected  use  of  funds  so  as  to  give 
ma.ximum  feasible  pnonty  to  activities 
which  benefit  low  and  moderate  mcome 
families  or  aid  in  the  prevention  or 
elimination  of  slums  or  blight.  jThe  final 
statement  of  projected  use  of  funds  may 
-ilso  include  activities  which  the  grantee 
certifies  pursuant  to  §  570.3m(c)  are 
designeil  to  meet  other  community 


development  needs  having  a  particular 
urgency! 

[f]  In  the  aggregate,  at  least  60  percent 
of  all  CDBC  funds,  as  defined  at 

§  570.3(e),  to  be  expended  during  the 
one,  two  or  three  consecutive  program 
years  specified  by  the  grantee  will  be  for 
activities  which  benefit  low  and 
moderate  income  persons,  as  described 
in  criteria  at  24  CFR  570.208(a). 

(g)  Its  notification,  inspecbon.  testing 
and  abatement  procedures  cocceming 
lead-based  paint  will  comply  with 

9  570.608. 

(h)  It  will  comply  with  the  acquisition 
and  relocation  requirements  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
as  required  under  §  570.606(al  and  HUD 
implementing  regulations  at  24  Cf  R  Pdrt 
42:  the  requirements  in  S  57a606(b) 
governing  the  residential 
antidisplacement  and  relocation 
assistance  plan  under  section  104(d)  of 
the  I  lousing  and  Community 
Development  Act  of  1974  (the  Act) 
(including  a  certification  that  the  grantee 
is  following  such  a  plan);  the  relocation 
requirements  of  6  570.606{c)  governing 
displacement  subject  to  section  104(k)  of 
the  Act:  and  the  relocation  requirements 
of  S  570.606(d)  governing  optional 
relocation  assistance  under  seclioa 
105(l)(ll)of  the  Act. 

(i)  It  has  developed  a  community 
development  plan,  which  at  a  minimum, 
covers  the  same  one.  two  or  three 
program  years  pursuant  to  paragraph  (f) 
of  this  section.  At  a  minunum  the 
community  development  plan  must: 

(1)  Identify  the  grantee's  community 
development  needs  and  housing  needs: 
and 

(2)  Specif  both  short-term  and  long- 
term  community  development 
objectives,  consistent  with  the  grantee's 
final  statement,  that  have  been 
developed  in  accordance  with  the 
primary  objective  of  the  Act  and  (he 
requirements  of  this  part. 

(j)  It  will  comply  with  the 
requirements  of  §  570.20U(cH2)  with 
regard  to  the  use  of  special  assessments 
to  recover  the  capital  costs  of  activities 
assisted  with  CDBG  funds. 

(k|  (Where  applicable,  the  grantee 
may  also  include  the  following 
additional  certification  )  It  lacks 
sufficient  resources  from  funds  provided 
under  this  subpart  or  program  income  to 
allow  it  to  comply  with  the  provisions  of 
5  57O200(cl(2).  and  it  must  therefore 
assess  properties  owned  and  occupied 
by  moderate  income  persons,  to  recover 
the  non-CDBG  funded  portion  of  the 
capital  cost  without  paying  such 
assessments  in  their  behalf  from  CDBG 
funds. 


(Ij  It  is  following  a  current  housing 
assistance  plan  which  has  been 
approved  by  HUD  pursuant  to  S  570.306 

(m)  It  will  comply  with  the  other 
provisions  of  the  Act  and  with  other 
applicable  laws. 

S  570.304    Making  of  grant*. 

(a)  Acceptance  of  final  statement  and 
certifications.  The  final  statement  and 
certifications  will  be  accepted  by  the 
responsible  HI.TD  field  office  unless  it  is 
determined  that  one  or  more  of  the 
following  requirements  have  not  been 
met. 

(1)  Completeness.  The  submission 
shall  include  all  of  the  components 
required  in  S  570.302(a). 

(2)  Timeliness.  The  submission  must 
be  received  within  the  time  period 
established  in  5  570.302|b)(l). 

(3)  Certifications.  The  certifications 
made  by  the  grantee  will  be  satisfactory 
to  the  Secretary  if  made  in  conformance 
with  5  570.303.  unless  the  Secretary  has 
determined  pursuant  to  Subpart  O  that 
the  grantee  has  not  complied  with  the 
requirements  of  this  part  or  has  failed  to 
carry  out  its  housing  assistance  plan  in  a 
timely  manner,  or  determined  that  there 
is  evidence,  not  directly  involving  the 
grantee's  past  performance  under  this 
program,  which  tends  to  challenge  in  a 
substantial  manner  the  grantee's 
certification  of  future  performance.  If  the 
Secretary  makes  any  such 
determination,  however,  further 
assurances  may  be  required  to  be 
submitted  by  the  grantee  as  the 
Secretary  may  deem  warranted  or 
necessary  to  find  the  grantee's 
certification  satisfactory. 

(b)  Grant  agreement.  The  grant  will  be 
made  by  means  of  a  grant  agreement 
executed  by  both  HUD  and  the  grantee. 

(cl  Grant  amount  TTie  Secretary  will 
make  a  grant  in  the  full  entitlement 
amount,  generally  within  the  last  30 
days  of  the  grantee's  current  program 
year,  unless: 

(1 1  The  final  statement  or 
certifications  are  not  received  by  the 
first  working  day  in  September  or  are 
not  acceptable  under  paragraphs  (a)  (1) 
and  (3)  of  this  section  in  which  case  the 
grantee  will  forfeit  the  entire  entitlement 
amount;  or 

(2)  'the  grantee's  performance  does 
not  meet  the  performance  requirements 
or  criteria  prescribed  in  Subpart  O  and 
the  grant  amount  is  reduced. 

(d)  Conditional  grant.  The  Secretary 
may  make  a  conditional  grant  in  which 
case  the  obligation  and  use  of  grant 
funds  for  activities  may  be  restricted. 
Conditional  grants  may  be  made  where 
there  is  substantial  evidence  that  there 
has  been,  or  there  will  be,  a  failure  to 
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meet  the  performance  requirements  or 
criteria  described  in  Subpart  O.  In  such 
case,  the  conditional  grant  %viil  be  made 
by  means  of  a  grant  agreement, 
executed  by  HUD.  which  includes  the 
terms  of  the  condition  specifying  (he 
reason  for  the  conditional  grant,  the 
actions  necessary  to  remove  the 
condition  and  the  deadline  for  taking 
those  actions.  The  grantee  shall  execute 
and  return  such  an  agreement  to  HUD 
within  60  days  of  the  date  of  us 
transmittal  Failure  of  the  grantee  to 
execute  and  return  the  grant  agreement 
within  60  days  may  be  deemed  by  HUD 
to  constitute  rejection  of  the  grant  by  the 
grantee  and  shall  be  cause  for  HUD  to 
determine  that  the  funds  provided  m  the 
grant  agreement  are  available  for 
reallocation  in  accordance  with  section 
106(c|  of  the  Act.  Failure  to  satisfy  the 
condition  may  result  in  a  reduction  In 
the  entitlement  amount  pursuant  to 
S  570911. 

§  570.305    Amendments. 

(a)  The  grantee  shall  amend  its  final 
statement  whenever  it  decides  not  to 
carry  out  an  activity  described  in  the 
final  statement,  to  carry  out  an  activity 
not  previously  described,  or  to 
substantially  change  the  purpose,  scope, 
location,  or  beneficiancs  of  an  activity. 
Within  120  days  of  the  effective  dale  of 
this  rule  or,  for  a  new  grantee,  prior  to 
submission  of  its  final  statement  the 
grantee  shall  develop  and  make  public 
its  criteria  for  what  constitutes  a 
substantial  change  for  this  purpose. 

(b)  Prior  to  amending  its  final 
statement,  the  grantee  shall  provide 
citizens  with  reasonable  notice  of.  and 
opportunity  to  comment  on.  such 
proposed  changes  in  its  use  of  funds. 
The  grantee  shall  consider  any  such 
comments  and,  if  the  grantee  deems 
appropriate,  modify  the  changes.  The 
grantee  shall  make  available  to  the 
public,  and  shall  submit  to  l^iUD,  a 
description  of  any  changes  adopted.  A 
letter  transmitting  such  description  to 
HUD  shall  be  signed  by  the  official 
representative  of  the  grantee. 

S  S70JO6    Housing  aaalstance  plan. 

fa)  Purpose.  In  its  housing  assistance 
plan  (HAP),  each  metropolitan  city  and 
urban  county  surveys  its  housing 
conditions,  assesses  the  housing 
assistance  needs  of  its  low  and 
moderate  income  households,  specifies 
goals  for  the  number  of  dwelling  units 
and  low  and  moderate  income 
households  to  be  assisted,  and  indicates 
the  general  locations  of  proposed 
assisted  housing  for  low  and  moderate 
income  persons. 

(b)  Use.  A  grantee's  HAP  is  a  basis 
upon  which  HUD  approves  or 


disapproves  assisted  housing  in  the 
grantee's  jurisdiction  and  against  which 
HUD  monitors  a  grantee's  provision  of 
assisted  housing. 

(c)  Grantee's  responsibility.  F^ch 
grantee  is  responsible  for  implementing 
its  HAP  expeditiously-  This  includes  the 
timely  achievement  of  goals  for  assisted 
housing.  Each  grantee  is  expected  to  use 
all  available  resources  and.  when 
needed,  to  take  ail  actions  within  its 
control  to  implement  the  approved  HAP. 
Performance  under  the  H.AP  is  one  of 
the  factors  considered  in  grantee 
performance  reviews  conducted  as 
provided  in  Subpart  O  of  this  part. 
Subpart  O  also  provides  further 
requirements  relating  to  the 
responsibility  of  the  grantee  in 
implementing  its  HAP. 

{d\  General.  (1)  The  HAP  consists  of 
the  five  components  described  in 
paragraph  (c)  of  this  section.  The  HAP 
shall  be  submitted  to  Hl^fD  by  an 
authorized  representative  of  the  grantee 

(2)  Each  city  or  county  which  expects 
to  receive  an  entitlement  grant  shall 
submit  a  HAP  between  September  1  and 
October  31  prior  to  its  submission  of  the 
final  statement  required  by  S  570.302. 
The  HAP  Will  be  considered  in  effect 
from  October  1  through  September  30  for 
purposes  of  crediting  performance 
against  the  goals  established  regardless 
of  the  specific  date  that  HUD  approves 
the  HAP.  A  grantee  which  has  a  three 
year  goal  which  will  be  in  effect  for  the 
fiscal  year  in  which  the  final  statement 
is  to  be  submitted  need  only  submit  an 
annual  goal  and  may  reference  (to  the 
extent  that  there  have  been  no 
significant  changes)  the  other  required 
portions  of  the  HAP. 

(3)  Any  newly  entitled  community 
which  was  not  made  aware  of  its 
entitlement  status  by  August  31  shall  be 
considered  unable  to  comply  with  the 
October  31  deadline  and  may  submit  an 
interim  HAP  in  accordance  with  the 
requirements  of  paragraph  (e)(6)  of  this 
section  in  lieu  of  the  requirements  of 
paragraphs  (e)(1)  through  (e)(5)  of  this 
section. 

(e)  Housing  conditions,  needs,  goals, 
and  locations — (1)  Conditions.  The 
grantee  shall  describe  the  condition  of 
the  current  housing  stock  in  the 
community  by  providing  a  statistical 
profile  (including  an  identification  of 
data  sources  and  data  time  frames]  by 
tenure  type  (renter  and  owner),  which 
describes  housing  conditions  by  the 
number  of  occupied,  vacant  and 
abandoned  dwelling  units  in  standard 
and  substandard  condition.  The  grantee 
shall  develop  its  own  definition  of 
substandard  housing  which,  et  a 
minimum,  shall  include  units  which  do 
not  meet  the  housing  quality  standards 


of  the  Section  8  Housing  Assistance 
Payments  Program — Existing  Housing 
(24  CFR  682.109)  and  shall  include  such 
definition  in  its  submission.  In  addition, 
the  grantee  shall  identify  the  number  of 
its  occupied,  vacant  and  abandoned 
substandard  housing  units  which  it 
considers  to  be  suitable  for 
rehabilitation,  and  include  its  definition 
of  suitable  for  rehabilitation  in  the  HAP 
submission. 

(2)  Needs,  (i)  The  grantee  shall  assess 
the  housing  assistance  needs  of  tow  and 
moderate  income  households  currently 
residing  in  the  community  by  tenure 
and.  for  households  requiring  rental 
subsidies,  by  household  type  (elderly, 
small  family  and  non-elderly 
individuals,  and  large  family),  including 
hous^olds  expected  to  be  involuntarily 
displaced  by  public  and  private  action 
over  the  three  year  period  of  the  HAP. 
Tlie  grantee  shall  also  assess  the 
housing  assistance  needs  of  low  and 
moderate  income  households  that  could 
reasonably  be  expected  to  reside  in  the 
community.  Such  households  are  those 
that  could  be  expected  to  reside  in  the 
community  as  a  result  of  existing  and 
projected  employment  opportunities. 
and  (he  estimate  shall  consider  changes 
in  population  known  to  have  occurred 
since  the  last  Census.  For  elderly 
households,  the  estimate  of  those  that 
are  expected  to  reside  in  the  community 
must  be  based  on  the  number  known  to 
be  seeking  assisted  housing  in  the 
community  or  using  the  c.ommunity's 
health  services.  In  no  case  shall  the 
estimate  of  alt  households  expected  to 
reside  be  less  than  zero. 

(ii)  A  narrative  statement 
accompanying  the  needs  shall  indicate 
the  composition  of  the  needa  of  low  and 
moderate  income  persons  including 
separate  numerical  estimates,  by  tenure 
and  household  type,  for  households  to 
be  involuntarily  displaced,  households 
expected  to  reside,  and  lota!  minority 
households.  This  narrative  statement 
shall  also  include  the  source  and  date  of 
the  data  used  in  developing  the  needs 
assessment.  In  addition,  the  narrative 
shall  include  a  description  which 
summarizes  any  special  housing 
conditions  and/or  any  special  housing 
needs  of  particular  groups  of  low  and 
moderate  income  households  in  the 
community.  Such  description  shall 
include  but  need  not  be  limited  to. 
discussion  of  the  special  housing  needs 
and/or  conditions  of  individual  mtnonty 
groups,  impact  of  conversion  of  rental 
housing  to  condominium  or  cooperative 
ownership,  handicapped  persons,  and 
single  heads  of  household.  All 
handicapped  single  person  households 
(elderly  end  nonelderly)  as  well  as  two 
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person  households  which  include  one 
elderly  person  and  one  handicapped 
person,  must  be  included  in  the  elderly 
category,  but  separately  identified  in  the 
narrative.  All  other  nonelderly 
handicapped  persons  must  be  included 
with  small  or  large  family  households, 
according  to  the  size  of  their 
households. 

(3)  Three  year  goal,  (i)  The  grantee 
shall  specify  a  realistic  three  year  goal 
by  tenure  type  for  goals  which  are 
designed  to  improve  the  condition  of  the 
housing  stock,  and  also  by  household 
tvpe  for  the  number  of  households  to  be 
assisted  with  rental  subsidies.  The  three 
year  goal  must  include  all  assisted 
housing  resources  which  can  be 
expected  to  be  available  to  the  grantee. 
In  addition,  the  grantee  shall  identify  the 
maximum  number  of  HUD  assisted 
rental  units  it  will  accept  during  that 
three  year  period  of  each  housing  type 
(i.e..  new.  rehabilitation,  existing)  in  an 
amount  at  least  equal  to  the  total 
number  of  HUD  assisted  rental  goals  by 
household  type. 

(li)  Goals  relating  to  improving  the 
condition  of  the  housing  stock  should  be 
based  on  an  evaluation  of  the  data 
presented  in  the  housing  conditions 
portion  of  the  HAP  as  well  as  other 
current  data  available  to  the  grantee. 

(iii)  The  goals  relating  to  households 
to  be  assisted  with  rental  subsidies  must 
be  proportional  to  need  by  household 
type,  except  that  HUD  may  approve  or 
require  a  different  proportion  in  cases 

of: 

(A)  Disproportionate  provision  of 
assisted  housing  under  a  previous  HAP; 

(B)  Significant  displacement  of  a 
particular  household  t>'pe; 

(C)  Adjuslmenls  for  projects  of 
feasible  size: 

(D)  Natural  disasters: 

[El  Meeting  the  requirements  of 
sections  105  (f)  and  [h)  of  the  Housing 
Act  of  1949.  as  amended  (42  U.S.C.  1450 
et  seq  )  or  of  §  570.606(b)(l ): 

(F)  As  provided  under  paragraph 
(eJ(3Hvi)  of  this  section. 

(iv)  The  majority  of  goals  for  the 
rehabilitation  of  dwelling  units  must 
assist  low  and  moderate  income 
households.  For  this  purpose,  publicly 
assisted  rehabilitation  of  a  dwelling  unit 
shall  be  deemed  to  assist  a  low  and 
moderate  income  household  when  the 
dwelling  unit,  after  rehabilitation,  is 
occupied  by  a  low  and  moderate  Income 
household. 

(v)  Each  grantee  shall  include  a 
narrative  describing  those  specific 
actions  which  the  grantee  will  take  to 
address  any  special  housing  conditions 
or  needs  identified  in  S  570.306{e)(2)(ii) 
above,  as  well  as  any  actions 
determined  necessary  to  ensure  the 


timely  achievement  of  tts  three  year 
goals  (including  a  discussion  of  any 
expected  or  known  impediments  and 
planned  remedies]:  those  speciPc 
actions  that  the  grantee  will  lake  to 
minimize  displacement  of  low  income 
persons  and  of  moderate  income 
persons,  specified  separa'ely;  and  those 
specific  actions  that  the  grantee  will 
lake  to  preserve  or  expand  the 
availability  of  housing  for  low  income 
persons  and  for  moderate  income 
persons,  specified  separately,  such  as 
the  preservation  of  single  room 
occupancy  housmg  and  the  development 
by  public  and  private  nonprofit 
organizations  of  vacant  properties  that 
become  available  under  in  rem 
proceedings. 

(vi)  Amendments  to  three-year  goals 
occumng  In  the  second  or  third  year  of 
such  goals  may  contain  goals  which  are 
not  proportional  to  need  by  household 
type  under  the  following  circumstances: 

(A)  The  amendment  Is  for  the  sole 
purpose  of  accommodating  an  otherwise 
acceptable  proposal  for  housing 
assistance  from  HUD; 

(B)  The  likely  level  of  resources 
available  for  the  other  household  types 
precludes  the  commensurate  increase  of 
the  goals  for  those  categories:  and 

(C)  HUD  determines  that,  with  respect 
to  meeting  the  three  year  goals  for  the 
other  household  types,  the  grantee  has 
taken  all  reasonable  actions  necessary 
to  make  use  of  available  resources  and 
has  taken  no  actions  designed  to  block 
the  provision  of  housing  assistance. 

(4)  Annual  goal,  (i)  The  grantee  shall 
specify  an  annual  goal  which  must 
include  all  assisted  housing  resources 
which  can  be  expected  to  be  available 
to  the  grantee:  be  established 
considering  feasible  project  size:  and 
constitute  reasonable  progress  towards 
meeting  the  three  year  goal.  In  addition, 
the  grantee  shall  indicate  its  preference 
for  the  distribution  of  HUDs  assisted 
rental  housing  by  housing  type  (i.e..  new, 
rehabilitation,  existing). 

(ii)  In  its  annual  goal,  the  grantee  shall 
also  describe  the  specific  actions 
(including  any  new  problems 
encountered  and  planned  remedies)  it 
will  lake  during  the  year  to  meet  its 
annual  goat  and,  as  appropriate,  its 
three  year  goal;  those  specific  actions 
that  the  grantee  will  take  to  minimize 
displacement  of  low  income  persons  and 
of  moderate  income  persons,  specified 
separately:  and  those  specific  actions 
that  the  grantee  will  take  to  preserve  or 
expand  the  availability  of  housing  for 
low  income  persons  and  for  moderate 
income  persons,  specified  separately, 
such  as  the  preservation  of  single  room 
occupancy  housing  and  the  developmeni 
by  public  and  private  nonprofit 


organizations  of  vacant  properties  that 
become  available  under  in  tern 
proceedings.  The  grantee  must  also 
include  a  description  of  the  provisions 
that  il  will  make  to  assure  that  a 
majority  of  dwelling  units  to  receive 
rehabilitation  subsidy  will  assist  low 
and  moderate  income  households. 

(5)  General  lorationa,  (i)  A  grantee 
having  goals  for  new  construction  or 
substantial  rehabilitation  shall  identify 
general  locations  of  proposed  projects 
with  the  objective  of  furthering 
community  revilalizalion.  promoting 
housing  opportunity,  enabling  persons 
that  are  to  be  involuntarily  displaced  !o 
remain  in  their  neighborhoods,  avoiding 
undue  concentrations  of  assisted 
housing  in  ureas  containing  high 
proportions  of  low  and  moderate  income 
persons,  and  assuring  the  availability  of 
public  facilities  and  services. 

(ii)  The  grantee  may,  at  its  option, 
designate  any  of  the  general  locations 
identified  pursuant  to  paragraph  (eH5](i) 
of  this  section  as  High  Priority  areas. 
(Under  provisions  of  HUDs  assisted 
housing  ranking  procedures,  a  higher 
rating  can  be  obtained  under  the  ranking 
criteria  with  respect  to  responsiveness 
of  proposed  projects  to  preferences  and 
priorities  of  applicable  HAPs) 

(iii)  Each  general  location  identified 
under  paragraph  (e)(5)(i)  of  this  section 
must  contain  at  least  one  site  which 
conforms  to  the  Departmental 
regulations  and  policies  relating  to  the 
site  and  neighborhood  standards 
established  for  the  appropriate  HUD 
assisted  housing  program. 

(iv)  Identification  of  the  general 
locations  must  be  accomplished  by 
attaching  a  map  to  the  HAP  except  that 
the  HUD  field  office  may  accept  a  listing 
where  it  determines  that  the 
development  of  a  map  would  present  a 
hard.ship  for  the  grantee. 

(8)  Interim  HAP.  A  newly  entitled 
grantee  which  has  not  been  notified  by 
HUD  in  sufficient  time  to  meet  the 
October  31  liAP  submittal  deadline  (see 
5  570.306(d)(31)  shall  submit  an  interim 
HAP  at  least  45  days  prior  to  the 
submission  of  its  final  statement.  Such 
submission  shall  include  a  narrative 
description  of  the  condition  of  the 
housing  stock;  a  narrative  assessment  of 
the  housing  assistance  needs  of  low  and 
moderate  income  households;  a  realistic 
annual  goal  indicating  the  number  of 
dwelling  units  by  housing  type,  and  low 
and  moderate  income  households  by 
household  type,  to  be  assisted  during  the 
balance  of  the  fiscal  year  and  a  listing 
of  general  locations  of  proposed  new 
construction  and  substantially 
rehabihtated  housing  for  low  and 
moderate  income  persons;  and  any  other 
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element  specifically  required  under 
section  104(c)  of  the  Act.  This  HAP 
submission  will  be  effective  through 
September  30  of  the  year  in  which  it  is 
submitted. 

(f)  Amendments  to  the  HAP.  The 
grantee  shall  amend  its  HAP  whenever 
there  is  a  substantial  change  in  its 
housing  needs  or  the  pubhc  resources 
available  to  address  those  needs  and 
shall  notify  HUD  within  45  days  of  any 
changes  it  makes  to  its  HAP. 

(g)  HUD  review  of  HAPs,  interim 
HAPs,  and  amendments.  HUD  wiU 
review  these  HAP  submissions  to  assure 
that  the  requirements  of  this  section 
have  been  met,  and  will  approve  them 
unless  the  grantee's  stated  conditions 
and  needs  are  plainly  inconsistent  with 
significant  facts  or  data  generally 
available:  the  grantee's  proposed  goals 
and  activities  are  plainly  inappropriate 
to  meeting  those  conditions  or  needs;  or 
the  HAP  fails  to  comply  with  other 
provisions  of  this  section.  Within  30 
days  of  the  date  that  the  submission  is 
received.  IfUD  will  notify  the  grantee  in 
writing  that  the  submission  has  been 
approved,  disapproved,  or  that  a  final 
decision  is  still  pending  (in  which  case 
HUD  may  lake  no  more  than  30 
additional  days  to  decide  whether  to 
approve  or  disapprove  the  submission). 
In  the  event  that  HUD  has  not  notified 
the  grantee  in  writing  within  30  days  of 
receipt,  the  submission  shall  be 
considered  fully  approved. 

(A^roved  by  the  Office  of  ManaftemenI  and 
Budget  under  Control  No.  2505-0077) 

§570^7    IMnn  counties. 

(a)  Determination  of  qualification. 
The  Secretary  will  determine  the 
qualifications  of  counties  to  receive 
entitlements  as  urban  counties  upon 
receipt  of  qualification  documentation 
from  counties  at  such  time,  and  in  such 
manner  and  form  as  prescribed  by  HUD. 
The  Secretary  shall  determine  eligibility 
and  applicable  portions  of  each  eligible 
county  for  purposes  of  fund  allocation 
under  section  106  of  the  Act  on  the  basis 
of  information  available  from  the  U.S. 
Bureau  of  the  Census  with  respect  to 
population  and  other  pertinent 
demographic  chararienstics,  and  based 
on  information  provided  by  the  county 
and  its  included  units  of  general  local 
government. 

(b)  Qualification  as  an  urban  county. 
(1)  A  county  wtU  qualify  as  an  urban 
county  if  such  county  meets  the 
definition  at  S  570.3|eeJ  As  necessitated 
by  this  definition,  the  Secretar>'  shall 
determine  which  counties  have 
authority  to  carry  out  essential 
community  development  and  housing 
assistance  activities  in  their  included 
units  of  general  local  government 


without  the  consent  of  the  local 
governing  body  and  which  counties 
must  execute  cooperation  agreements 
with  such  units  to  include  them  in  the 
urban  county  for  qualification  and  grant 
calculation  purposes. 

(2)  At  the  time  of  urban  county 
qualification.  HUD  may  refuse  to 
recognize  the  cooperation  agreement  of 
a  unit  of  general  local  government  in  an 
urban  county  where,  based  on  past 
performance  and  other  available 
information,  there  is  substantial 
evidence  that  such  unit  does  not 
cooperate  in  the  implementation  of  the 
essentia!  community  development  or 
housing  assistance  actixnties  or  where 
legal  impediments  to  such 
implementation  exist,  or  where 
participation  by  a  unit  of  general  local 
government  in  noncompliance  with  the 
applicable  law  in  Subpari  K  would 
constitute  noncompliance  by  the  urban 
county  In  such  a  case,  the  unit  of 
general  local  government  will  not  be 
permitted  to  pariicipate  in  the  urban 
county,  and  its  population  or  other 
needs  characteristics  will  not  be 
considered  in  the  determination  of 
whether  the  county  qualifies  as  an 
urban  county  or  in  determining  the 
amount  of  funds  to  which  the  urban 
county  may  be  entitled.  HUD  will  not 
take  this  action  unless  the  unit  of 
general  local  government  and  the  county 
have  been  given  an  opportunity  to 
challenge  HUD  s  determination  and  to 
informally  consult  with  HUD  concerning 
the  proposed  action. 

(c)  Essentia/  activities.  For  purposes 
of  this  section,  the  term  "essential 
community  development  and  housing 
assistance  activities"  means  community 
renewal  and  lower  income  housmg 
activities,  specifically  urban  renewal 
and  pubhcly  assisted  housing.  In 
determining  whether  a  county  has  the 
required  powers,  the  Secretary  will 
consider  both  its  authority  and.  where 
applicable,  the  authority  of  its 
designated  agency  or  agencies. 

(d)  Period  of  quaUficalion.  (1)  The 
qualification  by  HUD  of  an  uAian 
county  shall  remain  effective  for  three 
successive  Federal  fiscal  years 
regardless  of  changes  in  its  population 
daring  that  period,  except  as  provided 
under  paragraph  (f)  of  this  section  and 
except  as  provided  under  5  57a3(ee)(3) 
where  the  penod  of  qualification  shall 
be  two  successive  Federal  fiscal  years. 

(21  During  the  period  of  quahficalion. 
no  included  unit  of  general  local 
government  may  withdraw  from  nor  be 
removed  fi^m  the  urban  county  for 
HUD's  grant  computation  purposes. 

(3)  If  some  ponion  of  an  urban 
county's  unmcorporaied  area  becomes 
incorporated  during  the  urban  county 


qualification  period,  the  newly 
incorporated  unit  of  general  local 
government  shall  not  be  excluded  from 
the  urban  county  nor  shall  it  be  eligible 
for  a  separate  grant  under  Subpari  D.  F. 
or  I  until  the  end  of  the  urban  county's 
current  quahfication  period,  unless  the 
urban  county  fails  to  receive  a  grant  for 
any  year  during  that  quahfication 
period. 

(e)  Grant  ineligibility  of  included 
units  of generallocal government.  (1) 
An  included  unit  of  general  local 
government  cannot  become  eligible  for 
an  entitlement  grant  as  a  metropolitan 
city  during  the  period  of  qualification  of 
the  urban  county  [even  if  it  becomes  a 
central  city  of  a  metropofitan  area  or  its 
population  surpasses  50.000  during  that 
period).  Rather,  such  a  unit  of  general 
local  government  shall  continue  to  be 
included  as  part  of  the  urban  count>'  for 
the  remainder  of  the  urban  county's 
qualification  period,  and  no  separate 
grant  amount  shall  be  calculated  for  the 
included  unit. 

(2)  An  included  unit  of  general  local 
government  which  is  part  of  an  urban 
county  shall  be  ineligible  to  apply  for 
grants  under  Subpart  F.  or  to  be  a 
recipient  of  assistance  under  Subpart  I. 
during  the  entire  period  of  urban  county 
qualification. 

(f)  Failure  of  an  urban  county  to 
receive  a  grant.  Failure  of  an  urban 
county  to  receive  a  grant  during  any 
year  shall  terminate  the  existing 
qualification  of  that  urban  county,  and 
that  county  shall  requalify  as  an  urban 
county  before  receiving  an  entitlement 
grant  in  any  successive  Federal  fiscal 
year.  Such  termination  shall  release 
units  of  general  local  government 
included  in  the  urban  county,  in 
subsequent  years,  from  the  prohibition 
to  receive  grants  under  paragraphs 
(d)(3),  (e|(l)  and  (e)(2)  of  this  section. 
For  this  purpose  an  urban  county  shall 
be  deemed  to  have  received  a  grant 
upon  having  satisfied  the  requirements 
of  sections  104  (a),  (b).  (c).  and  (d)  of  the 
Act,  without  regard  to  adjustments 
which  may  be  made  to  this  grant  amount 
under  section  104|e)  or  1  ll  of  the  Act. 

(g)  Sotifications  of  the  opportunity  to 
be  excluded.  Any  county  seeking  to 
qualify  for  an  entitlement  grant  as  an 
urban  county  for  any  Federal  fiscal  year 
shall  notify  each  unit  of  general  local 
government  which  is  located,  in  whole 
or  in  part,  within  the  county  and  which 
would  otherwise  be  included  in  the 
urban  county,  but  which  is  eligible  to 
elect  to  have  its  population  excluded 
from  that  of  the  urban  county,  that  it  has 
the  opportunity  to  make  such  an 
election,  and  that  such  en  election,  or 
the  failure  to  make  such  an  election. 
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shall  be  effective  for  the  period  for 
which  the  county  qualifies  as  an  urban 
county.  These  notifications  shall  be 
made  by  a  dale  specified  by  HUD.  A 
unit  of  general  local  government  which 
elects  to  be  excluded  from  participation 
as  a  part  of  the  urban  county  shall  notify 
the  county  and  HUD  in  writing  by  a  date 
specified  by  HUD.  Such  a  unit  of 
government  may  subsequently  elect  !o 
participate  in  the  urban  county  for  the 
remaining  one  or  two  year  period  by 
notifying  HUD  and  the  county,  in 
writing,  of  such  election  by  a  date 
specified  by  HUD, 

§  570.30S    Joint  requests. 

(a)  Joint  requests  and  cooperation 
agreements.  (1)  Any  urban  county  and 
any  metropolitan  city  located,  in  whole 
or  in  part,  within  that  county  may 
submit  a  joint  request  to  HUD  to 
approve  the  inclusion  of  the 
metropolitan  city  as  a  part  of  the  urban 
county  for  purposes  of  planning  and 
implementing  a  joint  community 
development  and  housing  program.  Such 
a  joint  request  shall  only  be  considered 
if  submitted  at  the  time  the  county  is 
seeking  a  three  year  qualification  or 
requalification  as  an  urban  county.  Such 
a  joint  request  shall,  upon  approval  by 
HUD.  remain  effective  for  the  period  for 
which  the  county  is  qualified  as  an 
urban  county.  An  urban  county  may  be 
jomed  by  more  than  one  metropolitan 
city,  but  a  metropolitan  city  located  in 
more  than  one  urban  county  may  only 
be  included  in  one  urban  county  for  any 
program  year  .A  joint  request  shall  be 
deemed  approved  by  HUD  unless  HUD 
notifies  the  city  and  the  county  of  its 
disapproval  and  the  reasons  therefore 
within  30  days  of  receipt  of  the  request 
by  HUD, 

(2)  Each  metropolitan  city  and  urban 
county  submitting  a  joint  request  shall 
submit  an  executed  cooperation 
agreement  to  undertake  or  to  assist  in 
the  undertaking  of  essential  community 
development  and  housing  assistance 
activities,  as  defined  in  i  570.307(c). 
[h]  Joint  grant  amount.  The  grant 
amount  for  a  joint  recipient  shall  be  the 
sum  of  the  amounts  authorized  for  the 
individual  entitlement  grantees,  as 
described  in  section  106  of  the  Act.  The 
urt)an  county  shall  be  the  grant 
recipient. 

(c)  Effect  of  inclusion.  Upon  urban 
county  qualification  and  HUD  approval 
of  the  loint  request  and  cooperation 
agreement,  the  metropolitan  city  shall 
be  considered  a  part  of  the  urban  county 
for  purposes  of  program  planning  and 
implementation  for  the  period  of  the 
urban  cnunly  qualification,  and  shall  be 
treated  the  same  as  any  other  unit  of 


general  local  government  which  is  part 
of  the  urban  county. 

(d)  Submission  requirements.  In 
requesting  a  grant  under  this  part,  the 
urban  county  shall  make  a  single 
submission  which  meets  the  submission 
requirements  of  this  subpart  and  covers 
all  members  of  the  joint  recipient. 

Subpart  J — Grant  Administration 

5.  Section  570.506  of  Subpart  f  is 
revised  to  read  as  follows 

§570.S06    Records  to  be  malntatned. 
Each  recipient  shall  establish  and 
maintain  sufficient  records  to  enable  the 
Secretary  to  determine  whether  the 
recipient  has  met  the  requirements  of 
this  part.  At  a  minimum,  the  following 
records  are  needed: 

(a)  Records  providing  a  full 
description  of  each  activity  assisted  (or 
being  assisted)  with  CDBC  funds, 
including  its  location  (if  the  activity  has 
a  geographical  locus),  the  amount  of 
CDBG  funds  budgeted,  obligated  and 
expended  for  the  activity,  and  the 
provision  in  Subpart  C  under  which  it  is 
eligible. 

(b)  Records  demonstrating  that  each 
activity  undertaken  meets  one  of  the 
criteria  set  forth  in  S  570.208.  (Where 
information  on  income  by  family  size  is 
required,  the  recipient  may  substitute 
evidence  establishing  that  the  person 
assisted  qualifies  under  another 
program  having  income  qualification 
criteria  at  least  as  restrictive  as  that 
used  in  the  definition  of  "low  and 
moderate  income  person"  at  f  570.3;  or 
the  recipient  may  substitute  a  copy  of  a 
verifiable  certification  from  the  assisted 
person  that  his  or  her  family  income 
does  not  exceed  the  applicable  income 
limit  established  in  accordance  with 

S  570.3;  or  the  recipient  may  substitute  a 
notice  that  the  assisted  person  is  a 
referral  from  a  state,  county  or  local 
employment  agency  or  other  entity  that 
agrees  to  refer  individuals  it  determines 
to  be  low  and  moderate  income  pernons 
based  on  HlfD's  criteria  and  agrees  to 
maintain  documentation  supporting 
these  determinations)  Such  records 
shall  include  the  following  information: 

(1)  For  each  activity  determined  to 
benefit  low  and  moderate  income 
persons,  the  income  limits  applied  and 
the  point  in  time  when  the  benefit  was 
determined. 

(2)  For  each  activity  determined  to 
benefit  low  and  moderate  income 
persons  based  on  the  area  served  by  the 
activity: 

(i)  The  boundaries  of  the  service  area; 
(ii)  The  income  characteristics  of 
households  tn  the  service  area;  and 


(iii)  If  the  percent  of  low  and 
moderate  income  persons  in  the  service 
area  is  less  than  51  percent,  data 
showing  that  the  area  qualifies  under 
the  exception  criteria  sc  I  forth  at 
8  570.2O8(a)(])(ii): 

(3)  For  each  activity  determined  to 
benefit  low  and  moderate  income 
persons  because  the  activity  involves  a 
facility  or  service  designed  fur  use  by  a 
limited  clientele  consisting  exclusively 
or  predominantly  of  low  and  moderate 
income  persons: 

(j)  Documentation  establishing  that 
the  facility  or  ser\'ice  is  designed  for  and 
used  by  senior  citizens,  handicapped 
persons,  battered  spouses,  abused 
children,  the  homeiess.  illiterate 
persons,  or  migrant  farm  workers,  for 
which  the  regulations  provide 
presumptive  benefit  to  low  and 
moderate  income  persons;  or 

(ii)  Documentation  describing  how  the 
nature  and.  if  applicable,  the  location  of 
the  facility  or  service  establishes  that  it 
is  used  predominantly  by  low  and 
moderate  income  persons;  or 

(iii)  Data  showing  the  size  and  annual 
income  of  the  family  of  each  person 
receiving  the  benefit. 

(4)  For  each  activity  carried  out  for  the 
purpose  of  providing  or  improving 
housing  which  is  determined  to  benefit 
low  and  moderate  income  persons; 

(i)  A  copy  of  a  written  agreement  with 
each  landlord  or  developer  receiving 
CDBG  assistance  indicating  the  total 
number  of  dwelling  units  in  each 
multifamily  structure  assisted  and  the 
number  of  those  units  which  will  be 
occupied  by  low  and  moderate  income 
households  after  assistance; 

(ii)  The  total  cost  of  the  activity, 
including  both  CDBC  and  non-CDBG 
funds. 

(iii)  For  each  unit  occupied  by  a  low 
and  moderate  income  household,  the 
size  and  income  of  the  household: 

(iv)  For  rental  housing  only: 

(A)  The  rent  charged  (or  to  be 
charged)  after  assistance  for  each 
dwelling  unit  in  each  structure  assisted: 
and 

(B)  Such  information  as  necessary  to 
show  the  affordability  of  units  occupied 

,  (or  to  be  occupied)  by  low  and  moderate 
income  households  pursuant  to  criteria 
established  and  made  public  by  the 
recipient; 

(v)  For  each  property  acquired  on 
which  there  are  no  structures,  evidence 
of  commitments  ensuring  that  the 
criteria  in  8  570.208(a)(3)  will  be  met 
when  the  structures  are  built;  and 

(vi)  Where  applicable,  records 
demonstrating  that  the  activity  qualifies 
under  the  special  conditions  at 
§  570.208(a)(3)(i). 
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(5)  For  each  activity  determined  to 
benefit  low  and  moderate  income 
persons  based  on  the  creation  of  jobs. 
the  recipient  shall  provide  the 
documentation  described  in  either 
paragraph  (b)(5)  (i)  or  (ii)  of  this  section. 

(i)  Where  the  recipient  chooses  to 
document  that  at  least  51  percent  of  the 
jobs  will  be  available  to  low  and 
moderate  income  persons, 
documentation  for  each  assisted 
business  shall  include: 

(A)  A  copy  of  a  written  agreement 
containing: 

[J]  A  commitment  by  the  business  that 
it  will  make  at  least  51  percent  of  the 
jobs  available  to  low  and  moderate 
income  persons  and  will  provide 
training  for  any  of  those  jobs  requi  ring 
special  skills  or  education; 

[2]  A  listing  by  job  title  of  the 
permanent  jobs  to  be  created  indicating 
which  jobs  will  be  available  to  low  and 
moderate  income  persons,  which  jobs 
require  special  skills  or  education,  and 
which  jobs  are  part-time,  if  any;  and 

(3)  A  description  of  actions  to  be 
taken  by  the  recipient  and  business  to 
ensure  that  low  and  moderate  income 
persons  receive  first  consideration  for 
(hose  jobs:  and 

(B)  A  listing  by  job  title  of  the 
permanent  jobs  filled,  and  which  jobs  of 
those  were  available  to  low  and 
moderate  income  persons,  and  a 
description  of  how  first  consideration 
was  given  to  such  persons  for  those 
jobs.  The  description  shall  include  what 
hiring  process  was  used:  which  low  and 
moderate  income  persons  were 
interviewed  for  a  particular  job;  and 
which  low  and  moderate  income 
persons  were  hired. 

(ii)  Where  the  recipient  chooses  (o 
document  that  at  least  51  percent  of  the 
fobs  will  be  held  by  low  and  moderate 
income  persons,  documentation  for  each 
assisted  business  shall  include: 

(A)  A  copy  of  a  written  agreement 
containing: 

(7)  A  commitment  by  the  business  that 
at  least  51  percent  of  the  jobs,  on  a  full- 
time  equivalent  basis,  will  be  held  by 
low  and  moderate  income  persons;  and 

{2]  A  listing  by  job  title  of  the 
permanent  jobs  to  be  created, 
identifying  which  are  part-time,  if  any; 

(B)  A  listing  by  job  title  of  the 
permanent  jobs  filled  and  which  jobs 
were  initiully  held  by  low  and  moderate 
income  persons:  and 

(C)  For  each  such  low  and  moderate 
income  person  hired,  the  size  and 
annual  income  of  the  person's  family 
prior  to  the  person  being  hired  for  the 
job. 

(B)  For  each  activity  determined  lo 
benefit  low  and  moderate  income 
persons  based  on  the  retention  of  jobs: 


(i)  Evidence  that  in  the  absence  of 
CDBG  assistance  jobs  would  be  lost: 

(ii)  For  each  business  assisted,  a 
listing  by  job  title  of  permanent  jobs 
retained,  indicating  which  of  those  jobs 
are  part-time  and  (where  it  is  known) 
which  are  held  by  low  and  moderate 
income  persons  at  the  time  the  CDBG 
assistance  is  provided-  Where 
applicable,  identification  of  any  of  the 
retained  jobs  (other  than  those  known  lo 
be  held  by  low  and  moderate  income 
persons)  which  are  projected  to  become 
available  to  low  and  moderate  income 
persons  through  job  turnover  within  two 
years  of  the  time  CDBG  assistance  is 
provided.  Information  upon  which  the 
job  turnover  projections  were  based 
shall  also  be  included  in  the  record; 

(iii)  For  each  retained  job  claimed  to 
be  held  by  a  low  and  moderate  income 
person,  information  on  the  size  and 
annual  income  of  the  person's  family; 

(iv)  For  jobs  claimed  to  be  available 
to  tow  and  moderate  income  persons 
based  on  job  turnover,  a  description 
covering  the  items  required  for 
"available  to"  jobs  in  paragraph  (b)(5)  of 
this  section:  and 

(v)  Wliere  jobs  were  claimed  to  be 
available  to  low  and  moderate  income 
persons  through  turnover,  a  listing  of 
each  job  which  has  turned  over  to  dale, 
indicating  which  of  those  jobs  were 
either  taken  by,  or  available  to.  low  and 
moderate  income  persons.  For  jobs 
made  available,  a  description  of  how 
first  consideration  was  given  lo  such 
persons  for  those  jobs  shall  also  be 
included  in  the  record. 

(7)  For  each  activity  determined  to  aid 
in  the  prevention  or  elimination  of  slums 
or  blight  based  on  addressing  one  or 
more  of  the  conditions  which  qualified 
an  area  as  a  slum  or  blighted  area: 

(i)  The  boundaries  of  the  area;  and 

(ii)  A  description  of  the  conditions 
which  qualified  the  area  at  the  time  of 
its  designation  in  sufficient  detail  to 
demonstrate  how  the  area  met  the 
criteria  in  §  570.2OB(b|(l). 

(6)  For  each  residential  rehabilitation 
activity  determined  lo  aid  in  the 
prevention  or  eUmination  of  slums  or 
blight  in  a  slum  or  blighted  area; 

(i)  The  local  definition  of 
"substandard"; 

(ii)  A  pre-rehabililation  inspection 
report  describing  the  deficiencies  in 
each  structure  to  be  rehabilitated;  and 

(iii)  Details  and  scope  of  CDBG 
assisted  rehabilitation,  by  structure. 

(9)  For  each  activity  determined  to  aid 
in  the  prevention  or  elimination  of  slums 
or  blight  based  on  the  elimination  of 
specific  conditions  of  blight  or  physical 
decay  not  located  in  a  slum  or  blighted 
area: 


(i)  A  description  of  the  specific 
condition  of  blight  or  physical  decay 
treated:  and 

(ii)  For  rehabilitation  carried  out 
under  this  category,  a  description  of  the 
specific  conditions  detrimental  lo  public 
health  and  safety  which  were  identified 
and  the  details  and  scope  of  the  CDBG 
assisted  rehabilitation  by  structure. 

(10)  For  each  activity  determined  to 
did  in  the  prevention  or  elimination  of 
slums  or  blight  based  on  addressing 
slums  or  blight  in  an  urban  renewal 
area,  a  copy  of  the  Urban  Renewal  Plan, 
as  in  effect  at  the  time  the  activity  is 
carried  out.  including  maps  and 
supporting  documentation. 

(11)  For  each  activity  determined  to 
meet  a  community  development  need 
having  a  particular  urgency: 

(i)  Documentation  concerning  the 
nature  and  degree  of  senousness  of  the 
condition  requiring  assistance; 

(ii)  Evidence  that  the  recipient 
certified  that  the  CDBG  activity  was 
designed  to  address  the  urgent  need: 

(iii)  Information  on  the  timing  of  the 
development  of  the  serious  condition; 
and 

(iv)  Evidence  confirming  that  other 
financial  resources  to  alleviate  the  need 
were  not  available. 

(c)  Records  which  demonstrate  thai 
the  recipient  has  made  the 
determinations  required  as  a  condition 
of  eligibility  of  certain  activities,  as 
prescribed  in  §5  570.201(0.  570.201(i). 
570.2a2(b)(3).  570.2O3(bl.  570.204(a).  and 
570,206(f). 

(d)  Records  which  demonstrate 
compliance  with  5  570.505  regarding  any 
change  of  use  of  real  property  acquired 
or  improved  with  CDBG  assistance. 

(e)  Records  which  demonstrate 
compliance  with  the  citizen 
participation  requirements  prescribed  in 
section  104(a)(3)  of  the  Act.  and  in 

|§  570,301(b)  and  570.305  for  entitlement 
recipients  or  §  570,431  for  HUD- 
administered  small  cities  recipients. 

(f)  Records  which  demonstrate 
compliance  with  the  requirements  in 
§  570.606  regarding  acquisition, 
displacement,  relocation,  and 
replacement  housing. 

(g)  Fair  housing  and  equal  opportunity 
records  containing: 

(1)  Documentation  of  the  actions  the 
recipient  has  carried  out  with  its 
housing  and  community  development 
and  other  resources  to  remedy  or 
ameliorate  any  conditions  limiting  fair 
housing  choice  in  the  recipient's 
community,  and  documentation  of  any 
other  official  actions  the  recipient  has 
taken  which  demonstrate  its  support  for 
fair  housing,  such  as  development  of  a 
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fair  housing  analysis  described  m 
§  570.904(c). 

(2)  Data  on  the  extent  lo  which  each 
racial  and  ethnic  group  and  single- 
headed  households  (by  gender  of 
household  head)  have  appUed  for. 
participated  in,  or  benefited  from,  any 
program  or  activity  funded  in  whole  or 
in  part  With  CDBG  funds.  Such 
information  shall  be  used  only  as  a 
basis  for  further  mvestigation  as  to 
compliance  with  nondiscrimination 
requirements.  No  recipient  is  required  to 
attain  or  mamtain  any  particular 
statistical  measure  by  race,  ethnicity,  or 
gender  in  covered  programs. 

13)  Data  on  employment  in  each  of  the 
recipient's  operatmg  units  funded  in 
whole  or  in  part  with  CDBG  funds,  with 
such  data  maintained  in  the  categones 
prescribed  on  the  Equal  Employment 
Opportunity  Commission's  EEO-4  form; 
and  documentation  of  any  artians 
undertaken  to  assure  equal  employment 
opportunities  to  all  persons  regardless  of 
race,  color,  national  origin,  sex  or 
handicap  in  operating  units  funded  in 
whole  or  in  part  under  this  part. 

f4|  Data  indicating  the  race  and 
ethnicity  of  households  (and  gender  of 
single  heads  of  households)  displaced  aa 
a  result  of  CDBG  funded  activities, 
together  with  the  address  and  census 
tract  of  the  housing  units  to  which  each 
displaced  household  relocated.  Such 
information  shall  be  used  only  as  a 
basis  for  further  investigation  as  to 
compliance  with  nondiscrimination 
requirements.  \o  recipient  is  required  to 
attain  or  maintain  any  particular 
statistical  mpfisure  by  race,  ethnicity,  or 
gender  in  covered  programs 

(51  Documenldtion  of  actions 
undertaken  to  meet  the  requirements  of 
5  570.607fh)  which  implements  section  3 
of  the  HousinH  Development  Act  of  1968, 
as  amended  112  US.C,  1701U)  relative  to 
the  hinng  and  trainmg  of  lower  income 
residents  and  the  use  of  local 
businesses 

16]  Dita  indicating  the  racial/ethnic 
characTpr  of  each  business  entity 
receiving  a  contract  or  subcontract  of 
S25.00O  or  more  paid,  or  to  be  paid,  with 
CDBG  funds,  data  indicating  which  of 
those  entities  are  women's  busmess 
enterprises  as  defined  m  Executive 
Order  12138,  the  amount  of  the  contract 
or  subcontrdct.  and  documentation  of 
recipient  5  affirmative  steps  lo  assure 
that  mmority  business  and  women  s 
business  enterprises  have  an  equal 
opportunity  to  obtain  or  compete  for 
contracts  and  subcontracts  as  sources  of 
supplies,  equipment,  construction  and 
services  Such  affirmative  steps  may 
include,  but  are  not  limited  to,  technical 
assistance  open  to  all  businesses  but 
designed  to  enhance  opportunities  for 


these  enterprises  and  special  outreach 
efforts  to  inform  them  of  contract 
opportunities.  Such  steps  shall  not 
include  preferring  any  business  in  the 
award  of  any  contract  or  subcontract 
solely  or  in  part  on  the  basis  of  race  or 
gender. 

(7(  Documentation  of  the  affirmative 
action  measures  the  recipient  has  taken 
to  overcome  prior  discriminalion.  where 
the  courts  or  HUD  have  found  that  the 
recipient  has  previously  discriminated 
against  persons  on  the  ground  of  race, 
color,  national  origin  or  sex  in 
administering  a  program  or  activity 
funded  in  whole  or  in  part  with  CDBG 
funds. 

(h)  Financial  records,  in  accordance 
with  the  applicable  requirements  listed 
in  5  570.502. 

(i)  Agreements  and  other  records 
related  to  lump  sum  disbursements  to 
private  financial  institutions  for 
financing  rehabilitation  as  prescribed  in 
5  570.513;  and 

(1)  Records  required  to  be  maintained 
in  accordance  with  other  applicable 
laws  and  regulalions  set  forth  in  Subpart 
K  of  this  part. 

(Approved  by  the  Offtce  of  Management  and 
Budget  under  Control  No.  2508-0077) 

6.  Section  S7Q.S07  is  revised  to  read  as 

follows: 

§570.507    n«pOf1S. 

(a)  Performance  and  evaluation 
rfport — (1)  Content.  Each  performance 
and  evaluation  report  must  contain 
completed  copies  of  all  forms  and 
narratives  prescribed  by  the  Secretary, 
including  a  summary  of  the  citizen 
comments  received  on  the  report,  as 
prescribed  in  (a)(3)  of  this  section. 

(2)  Timing— {\)  Entitlement  grants. 
Each  entiUemenI  grant  recipient  shall 
submit  a  performance  and  evaluation 
report: 

(A)  No  later  than  90  days  after  the 
completion  of  the  most  recent  program 
year  showing  the  status  of  all  activities 
as  of  the  end  of  the  program  year 

(B)  No  later  than  October  31  each  year 
showing  housing  assistance 
performance  as  of  the  end  of  the  Federal 
fiscal  year,  and 

(C)  No  later  than  90  days  alter  the 
criteria  for  grant  closeout.  as  described 
in  $  570.509(a).  have  been  met. 

[\\\  HUD-admimstered  small  cities 
grants.  Each  small  cities  recipient  shall 
submit  a  performance  and  evaluation 
report  on  each  grant: 

(A]  No  later  than  12  months  after  the 
date  of  the  grant  award  and  annually 
thereafter  on  the  date  of  the  award  until 
completion  of  the  activities  funded 
under  the  grant:  and 


(B)  No  later  than  90  days  after  the 
criteria  for  grant  closeoul,  as  described 
in  i  $7050913).  have  been  met.  If  HUD 
determines  that  the  previous  report 
adequately  describes  proiect  results. 
HUD  will  notify  the  recipient  thai  a  final 
report  is  not  necessary. 

(3)  Citizen  comments  on  the  report. 
Each  recipient  shall  make  copies  of  the 
performance  and  evaluation  report 
available  to  its  citizens  in  sufficient  time 
to  permit  the  citizens  to  comment  on  the 
report  prior  to  its  submission  to  HUD. 
Each  recipient  may  determine  the 
specific  manner  and  times  the  report 
will  be  made  available  to  citizens 
consistent  with  the  preceding  sentence. 

(b)  Equal  employment  opportunity 
reports.  Recipients  of  entltlemenl  grants 
or  HUD-administered  small  cities  grants 
shall  submit  to  HUD  each  year  a  report 
(HUD/EEO-4)  on  recipient  empJoymenl 
containing  data  as  of  June  ZO. 

(c|  Minority  business  enterprise 
reports.  Recipients  of  entitlement  grants. 
HUD-ad ministered  small  cities  grants  or 
Urban  Development  Action  Grants  shall 
submit  to  HUD,  by  April  30.  a  report  on 
contracts  and  subcontract  activity 
during  the  first  half  of  the  fiscal  year 
and  by  October  3"!  a  report  on  such 
activity  during  the  second  half  of  the 
year. 

(d)  Other  reports.  Recipients  may  be 
required  to  submit  such  olher  reports 
and  information  as  HUD  determines  are 
necessary  to  carry  out  its 
responsibilities  under  the  Act  or  other 
applicable  laws. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Nos.  2506-0077  for 
paragraph  (a)  and  2529-0008  for  paragraph 
(b)  and  Z50(V-006R  for  paragraph  (c)) 

7.  Subpart  K  of  Part  570  is  revised  lo 
read  as  follows: 
Sutipart  K— Ottwf  Program  Requifementi 

Set 

570.600  General. 

570.601  PubHc  Law  88-352  and  Public  Law 
90-284:  affirmatively  furthering  fair 
housing:  and  Executive  Order  11063. 

570.602  Section  109  of  the  Act. 

570.603  Ldbor  standards. 
57a604     Envm>nmenlal  slandflrd*. 

570  80S    Nauonal  Flood  Insurance  Program. 
570,606    Relocation,  displacement  and 
acquisition. 

570607  Employment  and  contracting 
opportuniUea. 

570608  Lead-based  paint. 

570  609    Use  of  debarred,  suspended,  or 
ineUgible  contractors  or  subreclpienls. 

570-610    Uniform  administrative 

requirements  and  cost  principles. 

570,611     Connict  of  interest. 

57a612    Executive  Order  12372. 
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Subpart  K— Other  Program 
Requirements 

§570.600     General, 

(a)  Section  104(b)  of  the  Act  provides 
that  any  grant  under  section  106  of  the 
Act  shall  be  made  only  if  the  grantee 
certifies  to  the  satisfaction  of  the 
Secretary,  among  other  things,  that  the 
grant  "will  be  conducted  and 
administered  in  conformity  with  Pub.  L. 
B8-352  and  Pub.  L.  90-284."  and,  further. 
that  the  grantee  "will  comply  with  the 
other  provisions  of  this  title  and  with 
other  applicable  laws."  Section  lt>4(e)(l ) 
of  the  Act  requires  that  the  Secretary 
determine  with  respect  to  grants  made 
pursuant  to  section  106{b)  (Entillement 
Grants)  and  10fl(d)(2MB)  (HUD- 
administered  Small  Cities  Grants},  at 
least  on  an  annual  basis,  among  other 
things,  "whether  the  grantee  has  carried 
out  (its)  certifications  in  compliance 
with  the  requirements  and  the  primary 
obiectives  of  this  title  and  with  olher 
applicable  laws  *  '  '."  Certain  other 
statutes  are  expressly  made  applicable 
to  activities  assisted  under  the  Act  by 
the  Act  itself,  while  other  laws  not 
referred  to  m  the  Act  may  be  applicable 
lo  such  activities  by  their  own  terms. 
Certain  statutes  or  Executive  Orders 
which  may  be  applicable  to  activities 
assisted  under  the  Act  by  (heir  own 
terms  are  administered  or  enforced  by 
governmental  departments  or  agencies 
other  than  the  Secretary  or  the 
Department.  This  Subpart  K  enumerates 
laws  which  the  Secretary  will  treat  as 
applicable  to  grants  made  under  section 
106  of  the  Act.  other  than  grants  to 
States  made  pursuant  to  section  106(d) 
of  the  Act.  for  purposes  of  the 
deliutninations  described  above  to  be 
made  by  the  Secretary  under  section 
H)4(e|(l)  of  the  Act.  including  statutes 
expressly  made  applicable  by  the  Act 
and  certain  other  statutes  and  Executive 
Orders  for  which  the  Secretary  has 
enforcement  responsibility.  The  absence 
of  mention  herem  of  any  other  statute 
for  which  the  Secretary  does  not  have 
direct  enforcement  responsibility  is  not 
intended  to  be  taken  as  an  indication 
thai,  in  the  Socrelar>'*s  opinion,  such 
statute  or  Executive  Order  is  not 
applicable  to  activities  assisted  under 
the  Act.  For  laws  which  the  Secretary 
will  treat  as  applicable  to  grants  made 
to  Stales  under  section  106(d)  of  the  Act 
for  purposes  of  the  determination 
required  lo  be  made  by  the  Secretary 
pursuant  to  section  104(e)(2)  of  the  Act. 
see  k  570.496. 

(b)  This  subpart  also  sets  forth  certain 
additional  program  requirements  which 
the  Secretary  has  determined  to  be 
applicable  to  grants  provided  under  the 


Act  as  a  matter  of  administrative 
discretion. 

(c)  In  addition  to  grants  made 
pursuant  to  section  106(b)  and 
106(dll2)(B)  of  the  Act  (Subparts  D  and 
F.  respectively),  the  requirements  of  this 
Subpart  K  are  applicable  to  grants  made 
pursuant  to  sections  107  and  119  of  the 
Act  (Subparts  E  and  C.  respectively), 
and  to  loans  guaranteed  pursuant  to 
Subpart  M. 

t;  570  601  Pubttc  Law  86-352  and  Public 
Law  90-284:  atlirmatively  furtnertf>g  fair 
housing;  Executive  Order  11063. 

Section  104(b)  of  the  Act  provides  that 
any  grant  under  section  106  of  the  Act 
shall  be  made  only  if  the  grantee 
certifies  to  the  satisfaction  of  the 
Secretary  that  the  grant  "will  be 
conducted  and  administered  in 
conformity  with  Pub.  L.  88-352  and  Pub. 
L.  90-284  and  the  grantee  will 
affirmatively  further  fair  housing." 
Similarly,  section  107  provides  that  no 
grant  may  be  made  under  that  section 
(Secretary's  Discretionary  Fund)  or 
section  119  (UDAG)  without  satisfactory 
assurances  that  the  grantees  program 
will  be  conducted  and  administered  in 
conformity  with  Pub.  L.  86-352  and  Pub. 
L  90-284. 

(a)  "Pub.  L  88-352"  refers  to  title  Vl  of 
the  Civil  Rights  Act  of  1964  (42  U.S.C 
2000d  et  seq).  which  provides  that  no 
person  in  the  United  States  shall  on  the 
ground  of  race,  color,  or  national  origin. 
be  excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected  lo 
discrimination  under  any  program  or 
acti\ity  receiving  Federal  financial 
assistance.  Section  802  of  the  Civil 
Rights  Act  of  1964  directs  each  Federal 
department  and  agency  empowered  to 
extend  Federal  financial  assistance  to 
any  program  or  activity  by  way  of  grant 
lo  effectuate  the  foregoing  prohibition 
by  issuing  rules,  regulations,  or  orders  of 
general  applicability  which  shall  be 
consistent  with  achievement  of  the 
statute  authorizing  the  financial 
assistance.  HUD  regulations 
implementing  the  requirements  of  Title 
VI  with  respect  to  HUD  programs  are 
contained  in  24  CFR  Part  1. 

[b]  "Pub,  L  90-284"  refers  to  title  VIII 
of  the  Civil  Rights  Act  of  1968  (42  U.S.C. 
3601  et  seq.).  popularly  known  as  the 
Fair  Housing  Act.  which  provides  that  it 
is  the  policy  of  the  United  States  to 
provide,  within  constitutional 
limitations,  for  fair  housing  throughout 
the  United  States  and  prohibits  any 
person  from  discriminaling  in  the  sale  or 
rental  of  housing,  the  financing  of 
housing,  or  the  provision  of  brokerage 
services,  including  otherwise  making 
unavailable  or  denying  a  dwelling  to 
any  person,  because  of  race,  color. 


religion,  sex.  or  national  origin  Titlf 
VIII  further  requires  the  Secrelarj  to 
administer  the  programs  and  activities 
relating  to  housing  and  urban 
development  in  a  manner  affirmativeh 
to  further  the  policies  of  Title  VIII. 
Pursuant  to  this  statutory  direction,  iht? 
Secretary  requires  that  grantees 
administer  all  programs  and  activities 
related  to  housing  and  community 
development  in  a  manner  to 
affirmatively  further  the  policieii  of  Title 
VIII;  furthermore,  section  104ibl(2)  of  the 
Act  requires  thai  each  grantee  receiving 
funds  under  section  106  of  the  Act 
(entillement  or  small  cities  grantees) 
certify  lo  the  satisfaction  of  the 
Secretary  that  it  will  affirmatively 
further  fair  housing. 

(c)  Executive  Order  11063.  as 
amended  by  Executive  Order  12259, 
directs  the  Department  to  take  all  action 
necessar>'  and  appropriate  to  prevent 
discrimination  because  of  race,  color. 
religion  (creed),  sex.  or  national  ongin. 
in  the  sale,  leasing,  rental,  or  other 
disposition  of  residential  property  and 
related  facilities  (including  land  to  be 
developed  for  residential  use),  or  in  the 
use  or  occupancy  thereof,  if  such 
property  and  related  facilities  are, 
among  other  things,  provided  in  whole 
or  in  part  with  the  aid  of  loans, 
advances,  grants,  or  contributions 
agreed  to  be  made  by  the  Federal 
Government.  HUD  regulations 
implementing  Executive  Order  11063  are 
contained  in  24  CFR  Part  107. 

§  570.602    Section  109  of  the  Act 

(a)  Section  109  of  the  Act  requires  th^i 
no  person  in  the  United  States  shall  on 
the  ground  of  race,  color,  national  ongm 
or  sex.  be  excluded  from  participation 
in.  be  denied  the  benefits  of.  or  be 
subjected  to  discnmination  under,  any 
program  or  activity  funded  in  whole  or 
in  part  with  communily  development 
funds  made  available  pursuant  to  the 
Act.  For  purposes  of  this  section 
"program  or  activity"  is  defined  as  any 
function  conducted  by  an  identifiable 
administrative  unit  of  the  recipient,  or 
by  any  unit  of  government,  subrecipieni, 
or  private  contractor  receiving 
communily  development  funds  or  lodn^ 
from  the  recipient  "Funded  in  whole  or 
in  part  with  community  development 
funds"  means  that  community 
development  funds  in  any  amount  in  the 
form  of  grants  or  proceeds  from  HUD 
guaranteed  loans  have  been  transferred 
by  the  recipient  or  a  subrecipieni  to  an 
identifiable  administrative  unit  and 
disbursed  in  a  program  or  activity.  In 
subsection  (b)  of  this  section,  "recipient 
means  recipient  as  defined  in  24  CFR 
1.2(f). 
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(b)  Specific  discriminatory  actions 
prohibited  and  corrective  actions. 

(U  A  recipient  may  not.  under  any 
program  or  activity  fo  which  the 
rexuldlions  of  this  pari  may  apply, 
directly  or  through  contractual  or  other 
arTanfiements.  on  the  ground  of  race, 
color,  national  origin,  or  sex 

(i)  Deny  any  individual  any  facilities. 
ser\'ice9.  financial  aid  or  other  benefits 
provided  under  the  program  or  activity 

(lit  Provide  any  facilities,  services, 
financial  aid  or  other  benefits  which  are 
different,  or  are  provided  m  a  different 
form,  from  that  provided  to  others  under 
the  program  or  activity 

til;)  Subject  an  mdividual  to 
segregated  or  separate  treatment  in  any 
facility  in.  or  m  any  matter  of  process 
related  to  receipt  of  any  service  or 
benefit  under  the  program  or  iicliviry, 

|iv  )  Restrict  an  individual  in  any  way 
in  access  to.  or  in  the  en|uyment  of,  any 
advantage  or  pnvilege  enjoyed  by 
others  in  connection  with  facilities, 
serx'ices.  financial  aid  or  other  benefits 
under  the  program  or  activity 

(v)  Treat  an  individual  differently 
from  others  in  determining  whether  the 
individual  satisfies  any  admission, 
enrollment,  eligibility,  membership,  or 
other  requirement  or  condition  which 
the  individual  must  meet  in  order  to  be 
provided  any  facilities,  services  or  other 
benefit  provided  under  the  program  or 
activity 

(vi)  Deny  an  individual  an  opportunity 
to  participate  in  a  program  or  activity  as 
an  employee. 

(21  A  recipient  may  not  use  criteria  or 
methods  of  administration  which  have 
the  effect  of  subjecting  persona  to 
discrimination  on  the  basis  of  race, 
color,  national  origin,  or  sex,  or  have  the 
effect  of  defeating  or  substantially 
impairing  accomplishment  of  the 
objectives  of  the  program  or  activitj' 
with  respect  to  persons  of  a  particular 
race,  color,  national  origm.  or  sex. 

(3)  A  recipient,  in  determining  the  site 
or  location  of  housing  or  facilities 
provided  in  whole  or  in  part  with  funds 
under  this  part,  may  not  make  selections 
of  such  site  or  location  which  h<ive  the 
effect  of  excluding  persons  from, 
denying  them  the  benefits  of  or 
subiecting  them  to  discrimination  on  the 
ground  of  race,  i-otnr.  national  origin,  or 
sex:  or  which  have  the  purpose  or  effect 
of  defeating  or  substantially  impairing 
the  dCcompUshment  of  the  objectives  of 
the  Act  and  of  this  section. 

UMi)  In  ddministenng  a  program  or 
acfivit>'  funded  in  whole  or  in  pari  with 
CDBti  funds  regarding  which  the 
recipient  has  previously  discriminated 
against  persons  on  the  ground  of  race, 
color,  national  ongm  or  sex.  or  if  there  i» 
sufficient  evidence  to  conclude  that  such 


discrimination  existed,  the  recipient 
must  take  remedial  affirmative  action  to 
overcome  the  effects  of  prior 
discrimination.  The  word  "previously" 
does  not  exclude  current  discriminatory 
practices. 

fji)  In  the  absence  of  discrimination,  a 
recipient,  in  administering  a  program  or 
activity  funded  in  whole  or  in  part  with 
funds  made  available  under  thus  part. 
may  take  any  nondischminatory 
affirmative  action  necessary  to  ensure 
that  the  program  or  activity  is  cpen  to 
all  without  regard  to  race,  color. 
national  origin  or  sex 

(ill)  After  a  finding  of  noncompUance 
or  after  a  recipient  has  a  firm  basis  to 
conclude  that  discrimination  has 
occurred,  a  recipient  shall  not  be 
prohibited  by  this  section  from  taking 
any  action  eligible  under  Subpart  C  to 
ameliorate  an  imbalance  in  services  or 
facilities  provided  to  any  geographic 
area  or  specific  group  of  persons  within 
Its  jurisdiction,  where  the  purpose  of 
such  action  is  to  remedy  prior 
discriminatory  practice  or  usage. 

(5)  N'otwiihs landing  anything  to  the 
contrary  m  this  section,  nothing 
contained  herein  shall  he  cunstrued  to 
prohibit  any  recipient  from  maintaining 
or  constructing  separate  living  facihtiea 
or  rest  room  facilities  for  the  different 
sexes.  Furthermore,  selectivity  on  the 
basis  of  sex  is  not  prohibited  when 
institutional  or  custodial  services  can 
properly  be  performed  only  by  a 
member  of  the  same  sex  as  the 
recipients  of  the  »ervices. 

[cl  SecUon  109  of  the  Act  further 
provides  that  any  prohibition  against 
discnmination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
use.  61(11  et  set/,)  or  wiih  respect  to  an 
otherwise  qualified  handicapped  person 
as  provided  m  section  504  of  the 
Rehdbditation  Act  of  1973  |29  U.S.C 
794)  shall  also  apply  to  any  program  or 
activity  funded  in  whole  or  in  part  with 
funds  made  available  pursuant  to  the 
Act.  ilUD  regulations  implementing  the 
Age  Discnmination  Act  are  contained  in 
24  CFR  Part  146  and  the  regulations 
implementing  section  5M  are  contained 
in  24  CFR  Pari  a. 

§570.603    Latwr  Standards. 

Section  110  of  the  Act  requires  (hat  all 
laborers  and  mechanics  employed  by 
contractors  or  subcontractors  on 
construction  work  financed  in  whole  or 
in  part  with  assistance  received  under 
the  Act  shall  be  paid  wages  at  rates  not 
less  than  those  prevailing  on  similar 
construction  in  the  locality  as 
detfrniiiied  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
as  amended  (40  U.S.C  276a-276a-5I.  By 
reason  of  the  foregoing  requirement,  the 


Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C  327  et  seq,) 
also  applies  However,  these 
requirements  apply  to  the  rehabilitation 
of  residential  properly  only  if  such 
property  contains  not  less  than  8  units. 
With  respect  to  the  labor  standards 
specified  in  this  section,  the  Secretary  of 
Labor  has  the  authority  and  functions 
set  forth  in  [^organization  Plan  Number 
14  of  1950  (5  U.S.C  1332-151  and  section 
2  of  the  Act  of  June  13. 1934.  as  amended 
(40  U.S.C  275c). 

§  570.604    Environmental  standards. 

Section  104(g)  expresses  the  intent 
that  "the  policies  of  the  National 
Environmental  Policy  Act  of  1969  and 
other  provisions  of  law  which  further 
the  purposes  of  such  Act  (as  specified  in 
regulations  issued  by  the 
Secretary)  *  '   *  Jbe]  most  effectively 
implemented  in  connection  with  the 
expenditure  of  funds  under"  the  Act. 
Such  other  provisions  of  law  which 
further  the  purposes  of  the  National 
Environmental  Policy  Act  of  1969  are 
specified  in  regulations  issued  pursuant 
to  section  104(g)  of  the  Act  and 
contained  m  24  CFR  Part  58  Section 
104(g]  also  provides  that,  in  lieu  of  the 
environmental  protection  procedures 
otherwise  applicable,  the  Secretary  may 
under  regulations  provide  for  the  release 
of  funds  for  particular  projects  to 
grantees  who  assume  all  of  the 
responsibibties  for  environmental 
review,  decisionmaking,  and  action 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969.  and  the  other 
provisions  of  law  specified  by  the 
Secretary  as  described  above,  that 
would  apply  to  the  Secretary  were  he/ 
she  to  undertake  such  projects  as 
Federal  projects.  Grantees  assume  such 
environmental  review,  decisionmaking, 
and  action  responsibilities  by  execution 
of  grant  agreements  with  the  Secretary. 
The  procedures  for  carrying  out  such 
environmental  responsibibties  are 
contained  m  24  CFR  Pari  "iB 

§  570.605    National  Flood  Insurance 
9roqnm. 

Section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C  4106) 
provides  that  no  Federal  officer  or 
agency  shall  approve  any  financial 
assistance  for  acquisition  or 
construction  purposes  (as  defined  under 
section  3(a)  of  said  Act  (42  US.C 
40ll|a)),  one  year  after  a  community  has    | 
been  formally  notified  of  its  | 

identification  as  a  community  ' 

containing  an  area  of  special  flood 
hazard,  for  use  in  any  area  that  has  been 
identified  by  the  Director  of  the  Federal 
Emergency  Management  Agency  as  an 
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area  having  special  flood  hazards  ank>ss 
the  community  m  which  poch  area  is 
situated  is  then  parttcipattng  in  the 
National  Flood  Insurance  IVograra. 
NotwHhs la ndmg  the  date  of  1  lUD 
approval  of  the  recipient  s  application 
lor,  in  the  case  of  grants  made  imder 
Subpart  D.  fte  dare  nf  submission  of  the 
grantee's  findl  suiement  pursuant  lo 
5  57a302).  funds  provided  under  this 
part  shall  not  be  expended  for 
acquisition  or  construciinn  purposes  in 
an  area  that  has  been  identified  by  the 
Federal  Emergency  Managemrai 
Agency  (FEIM^)  as  havmg  special  flood 
hazards  unless  the  commumly  in  which 
the  area  is  situated  is  participating  in 
the  National  Flood  Insurance  Program  m 
accordance  with  44  CFR  Pans  59-79,  or 
less  than  a  yetir  has  passed  since  FEi^MA 
notificalion  to  the  commuruty  regarding 
such  hazards;  and  flood  insurance  is 
obtained  in  accordance  with  section 
102(a)  of  the  Flood  Disaster  ProtecUtin 
Act  of  1973  (42  U-S.C  4001). 

:  S70.6D6    Relocation,  disptacemcnt  artd 
acqutsitlon. 

(a)  Vntform  Relocation  Act.  (1)  The 
Uniform  Relocation  Assistance  and  Real 
I*roperty  Arxjufsition  Policies  Act  of  1970 
(URAI  (42  U.S.C  46m)  and  ^fUD 
implementing  regulationa  al  24  CFR  Part 
42  apply  to  the  arquisiticn  of  real 
property  by  a  Stale  agency  for  an 
activity  assisted  under  this  part  and  to 
the  displacement  of  any  family, 
individrual.  business,  nonprofit 
organization  or  farm  that  results  from 
such  acquisitiOTT.  The  grantees 
certification  nf  compliance  with  the 
URA  is  required  in  the  grant  agreement. 

(2)  An  acquisition  and  resulting 
displacement  by  a  State  agency  is  "for 
an  assisted  actrvrty"  if  it  occurs  on  or 
after  the  dale  of  the  initial  submission  of 
a  final  statement  under  24  CFT? 
570.302(b)(2]  (Kntillement  Grants);  the 
initial  submission  of  an  appUcat)6n  to 
HUD  by  a  unit  of  ?-  ?<"■»!  local 
government  under  SH  570.42fi.  570.430.  or 
570.435|d)  that  is  granted  for  the 
requested  activity  |HUD  administered 
SmuU  Cities  Program);  or  the  submission 
of  an  application  lo  HUD  by  a  city  or 
urban  county  mider  §  570.456  ttiat  is 
granted  for  the  requested  activity 
(UDAG).  However,  an  acquistbon  or 
displacement  that  occurs  on  or  after  the 
described  dale  is  not  subject  lo  the  URA 
if  the  grantee  determmes  that  the 
acquisition  or  disptao-ment  was  not 
carried  out  for  an  assisted  activity,  and 
the  HUD  Field  Office  concurs  in  that 
determination.  An  acquisition  or 
displacement  that  occurs  before  the 
described  date  is  subtect  to  the  tJRA,  if 
the  grantw  or  the  HUD  Ficid  Office 
delermmea  that  the  acquisition  or 


displacement  was  carried  out  for  the 
asswted  actiinty  The  grantee  may.  at 
any  lime,  request  a  HUD  determination 
whether  an  acquisition  or  displacement 
will  be  considered  to  be  for  an  assisted 
activity  and  thus  subject  to  these 
regulations.  To  be  eligible  for  relocation 
assistance,  however,  a  person  must  ai&o 
meet  the  eligibility  cntena  in  24  CFR 
Part  42. 

(b)  Residential  antidisphcement  and 
relocation  assistance  pian^  Under 
section  104(dl  of  the  Act,  each  grantee 
must  adopt,  make  public  and  certify  that 
It  is  following  3  residential 
antidisplacement  and  relocation 
assistance  plan  providing  one-for-one 
replacement  units  [paragraph  (bill)  of 
this  section),  and  relocation  assistance 
(paragraph  |bH2]  of  this  section).  The 
plan  must  also  indicate  the  steps  that 
will  be  taken  consistent  with  other  goals 
and  obiectives  of  this  part  (o  minimize 
the  displacement  of  persons  from  their 
homes  as  a  result  of  any  activities 
assisted  undpr  this  part. 

(11  One-^arone  repiacement  units,  (i) 
Ail  occupied  and  vacant  occupiable 
low/moderatp-mcome  dwelling  units 
that  are  demolished  or  converted  to  a 
use  other  than  as  low /moderate-income 
dwelling  units  as  a  direct  result  of  an 
activity  assisted  urider  this  part  must  be 
replaced  by  governmental  agencies  or 
private  developers  with  low  /moderate- 
income  dwelling  units.  Replacement 
low/mod(?rate-income  dwelhng  units 
may  include  public  housing,  or  existing 
housing  receiving  Section  B  project- 
based  assistance  under  the  United 
States  Housuig  Aci  oi  193"  The 
replacement  low/moderale-mcome 
dwetbng  units  must  be  provided  withm 
three  years  of  the  commencement  of  the 
demolition  or  rehabilitation  related  to 
the  conversion,  and  must  meet  the 
following  requirements: 

(A)  The  units  must  be  located  withm 
the  grantee's  jurisdiction 

(B)  The  units  must  be  sufficient  in 
number  and  size  to  house  at  least  the 
number  of  occupants  that  could  have 
been  housed  in  the  units  that  are 
demohshed  or  converted  The  number  of 
occupants  that  may  be  housed  in  umts 
shall  be  determmed  in  accordance  with 
local  bouamg  occupancy  codes. 

(C)  The  units  must  be  provided  in 
standard  condition.  Replacement  low/ 
moderate* income  dwelling  units  may 
include  imits  that  have  been  raised  lo 
standard  frrm  substandard  condition. 

(D)The  units  must  be  designed  to 
remain  low/moderaie-incume  dwelling 
units  for  at  least  10  years  from  the  date 
of  initial  occupancy 

(ii)  Before  obligating  or  expending 
funds  provided  under  this  part  for  any 


activity  that  will  directly  result  m  the 

demolition  of  low /moderate-income 
dwelling  units  or  the  conversion  of  low/ 
mode  rate -income  dwelling  units  to 
another  use.  the  grantee  must  make 
public,  and  submit  the  followring 
information  in  writing  to  HUD: 

(A)  A  description  of  the  proposed 
dssisted  activity; 

iB)  The  general  location  on  a  map  and 
approximate  number  of  dwelling  units 
tiy  size  (number  of  bedrooms)  that  will 
be  demohshed  or  converted  to  a  use 
other  than  for  low,'moderaie-income 
dwelling  units  as  a  direct  result  of  Ihe 
assisted  activity 

(C)  A  time  schedule  for  the 
commencement  and  completion  of  the 
demolition  or  conversion: 

(D)  The  general  location  on  a  map  and 
approximate  number  of  dwelling  units 
by  size  (number  of  bedrooms)  that  will 
he  provided  as  replacement  dwelling 
units; 

(E)  The  source  of  funding  and  a  time 
schedule  for  the  provision  of 
replacement  dwelling  units: 

(F)  The  basis  for  concludirtg  that  each 
replacement  dwelling  unit  will  remam  a 
low /moderate-income  dwelling  onit  for 
at  least  10  years  from  the  dale  of  initial 
occupancy. 

(liiHA)  The  requirements  of  paragraph 
[b)(l)  of  this  section  do  not  apply  if  the 
Hl'D  Field  Office  determines,  based 
upon  obiective  data,  that  there  is  an 
adequate  supply  of  vacant  low/ 
moderate-income  dwelling  units  in 
standard  condition  available  on  a 
nondischmiriatopi'  basis  within  the 
grantee's  junsdiclion.  In  making  this 
dpterminabon,  the  FfUD  Field  Office  will 
consider  the  housing  vacancy  rate  for 
the  jurisdiction,  the  number  of  vacant 
!()w/moderete-income  dwelling  units  in 
the  jurisdiction  (excluding  units  that  will 
be  demolished  or  converted)  and  the 
number  of  eligible  families  on  waiting 
lists  for  housing  assisted  under  the 
United  States  Housing  Act  of  1937  in  the 
jurisdiction. 

(B)  The  HUD  Field  Office  may 
consider  the  supply  of  vacant  low/ 
moderate-income  dwelling  tmits  in  a 
standard  condition  available  on  a 
nondiscriminatory  basis  in  an  area  that 
is  larger  than  the  grantee's  jurisdiction. 
Such  additional  dwelling  units  shall  be 
considered  if  Ihe  FfUD  Field  Office 
determines  that  the  units  would  be 
suitable  to  serve  the  needs  of  the  low- 
and  moderate  income  households  that 
could  be  served  by  the  low/moderate- 
income  dwelling  units  that  are  lo  be 
demolished  or  converted  lo  another  use. 
The  HUD  Field  Office  must  base  this 
determination  on  gei^graphtc  and 
demographic  factors,  such  as  location 


3V430        Federal  Register  /  Vul.  53.  No.  172  /  TuesJay.  September  6.  1968  /  Rules  anJ  ReRulations 


and  access  to  places  of  employment  and 
to  other  facilities. 

(C)  The  grantee  must  submit  a  request 
for  a  determmaiion  under  paragraph 
(b)(1)(tii)  of  this  section  directly  to  the 
HUD  Field  Office. 

(2)  Relocation  assistance.  (i|  Each 
low-  or  moderate- income  household  that 
is  displaced  by  demolition  or  by  the 
conversion  of  a  low/moderate  income 
dwelling  unit  to  another  use  as  a  direct 
result  of  an  activity  assisted  under  this 
part  shall  be  provided  with  relocation 
assistance.  The  low-  or  moderate- 
mcome  household  may  elect  to  receive 
relocation  assistance  described  at  24 
CFR  Part  AZ  (HUD's  regulations 
implemeRtmg  the  URA),  or  may  elect  to 
receive  the  following  relocation 
assistance: 

(A)  The  relocation  assistance 
described  at  24  CFR  Part  42.  Subpart  C 
(Cfcneral  Relocation  Requirements)  and 
Subpart  D  (Payment  for  Moving  and 
Related  Expenses).  Relocation  notices 
must  be  issued  consistent  with,  and  in 
(he  manner  prescribed  under.  24  CFR 
42.203.  The  definition  of  "comparable 
replacement  dwelling"  used  m  24  CFR 
Part  42  is  modified  as  described  in 
paragraph  (b)(3)(i)  of  this  section. 
Displaced  households  provided  with 
replacement  housing  assistance  under 
paragraph  (b)(21(il(li:)  of  this  section,  in 
the  form  of  a  certificate  or  housing 
voucher  under  Section  8  of  the  United 
States  Housing  Act  of  1937.  must  be 
provided  referrals  to  comparable 
replacement  dwelling  units  whose 
owners  are  willing  to  participate  in  the 
housing  voucher  or  certificate  program. 
The  grantee  shall  advise  tenants  of  their 
rights  under  the  Federal  Fair  Housing 
Law  (Title  VIII]  and  of  replacement 
housing  opportunities  in  such  a  manner 
that,  whenever  feasible,  they  will  have  a 
choice  between  relocating  within  their 
neighborhoods  and  other  neighborhoods 
consistent  with  the  grantee's 
responsibility  to  affirmatively  further 
fair  housing; 

(B)  The  redsonable  and  necessar>'  cost 
of  dny  security  deposit  required  to  rent 
the  replacement  dwelling  unit,  and 
credit  checks  required  to  rent  or 
purchase  the  replacement  dwelling  unit; 
and 

(C)  Replacement  housing  assistance. 
Households  are  eligible  to  receive  one  of 
the  following  forms  of  replacement 
housing  assistance: 

(1)  Each  household  must  be  offered 
compensalion  designed  to  ensure  that, 
for  a  five-year  penod.  the  displaced 
household  will  not  bear,  after  relocation, 
a  ratio  of  shelter  costs  to  income  that 
exceeds  30  percent.  Such  compensalion 
shall  be  either 


fy*)  A  certificate  or  housing  voucher  for 
rental  assistance  provided  through  the 
local  Public  Housing  Agency  under 
Section  6  of  the  United  State  Housing 
Act  of  1937:  or 

{it]  Cash  rental  assistance  equal  to  00 
times  the  amount  that  is  obtained  by 
subtracting  30  percent  of  the  displaced 
household's  monthly  gross  income  (with 
such  adjustments  as  the  grantee  may 
deem  appropriate)  from  the  lesser  of:  the 
monthly  cost  of  rent  and  utilities  at  a 
comparable  replacement  dwelling  unit 
or  the  monthly  cost  of  rent  and  utilities 
at  the  decent,  safe  and  sanitary 
replacement  dwelling  to  which  the 
household  relocates.  The  grantee  may 
provide  the  cobh  payment  in  either  a 
lump  sum  or  in  instdllments.  The  grantee 
may  at  its  discretion  offer  the  household 
a  choice  between  the  certificate/housing 
voucher  or  cash  rental  assistance. 

\2]  If  the  household  purchases  an 
interest  in  a  housing  cooperative  or 
mutual  housing  association  and 
occupies  a  decent,  safe  and  sanitary  unit 
in  the  cooperative  or  association,  the 
household  may  elect  to  receive  a  lump 
sum  payment.  This  lump  sum  payment 
shall  be  equal  to  the  capitalized  value  of 
00  monthly  installments  of  the  amount 
that  is  obtained  by  subtracting  30 
percent  of  the  displaced  household's 
monthly  gross  income  (with  such 
adjustments  as  the  grantee  may  deem 
appropriate)  from  the  monthly  cost  of 
rent  and  utilities  at  a  comparable 
replacement  dwelling  unit.  To  compute 
the  capitilized  value,  the  installments 
shall  be  discounted  at  the  rate  of 
interest  paid  on  passbook  savings 
deposits  by  a  federally-insured  bank  or 
savings  and  loan  institution  conducting 
business  within  the  grantee's 
jurisdiction.  To  the  extent  necessary  to 
minimize  hardship  to  the  household,  the 
grantee  shall,  subject  to  appropriate 
safeguards,  issue  a  payment  in  advance 
of  the  purchase  of  the  interest  in  the 
housing  cooperative  or  mutual  housing 
association. 

(ii)  Eligibility  for  relocation 
assistance.  (A)  A  low-  or  moderate- 
income  household  that  is  required  to 
move  as  a  direct  result  of  demoHlion  or 
conversion  of  a  low/moderate  income 
dwelling  unit  to  another  use.  is  eligible 
for  relocation  assistance  under 
paragraph  (b)(2)  of  this  section  if: 

( /)  The  household  is  required  to  move 
from  the  dwelling  unit  on  or  after  the 
date  that  the  owner  submits  a  request  to 
the  grantee  for  financial  assistance  that 
is  later  approved  for  the  requested 
activity.  (This  applies  to  dwelling  uruls 
owned  by  a  person  other  than  a  Federal 
or  Slate  agency,  as  defined  under  the 
URA). 


[2]  The  household  is  required  to  move 
from  the  dwelling  unit  on  or  after  the 
date  of  the  initial  submission  of  a  finiil 
statement  under  24  CFR  570.302(a)(2) 
(Entitlement  Grants):  the  inittal 
submissiun  of  an  application  to  HUD  by 
a  unit  of  general  local  government  under 
5  §  570.426.  570.430.  or  570.4351  d)  this  is 
granted  for  the  requested  activity  (HUD 
administered  Small  Cities  Program),  or 
the  submission  of  an  application  to  HUD 
by  a  city  or  urban  county  under 
S  570.458  that  is  granted  for  the 
requested  activity  (I'DAC).  (This 
applies  to  dwelling  units  owned  hy  a 
Federal  or  Slate  agency  as  defined 
under  the  URA) 

(B)  If  the  displacement  occurs  on  or 
after  the  .ippropnate  date  described  in 
paragraph  lh|(2)liill  A)  of  this  section, 
the  low-  or  moderate-income  household 
is  not  eligible  for  relocation  assistance 
if: 

(;)  The  household  is  evicted  for  cause; 

[2)  The  household  moved  into  the 
property  on  or  after  the  date  described 
in  paragraph  (b)(2Hii}(A)  of  this  section, 
after  receiving  written  notice  of  the 
expected  displacement;  or 

(J)  The  grantee  determines  that  the 
displacement  was  not  a  direct  result  of 
the  assisted  activity,  and  the  HUD  oftice 
concurs  in  that  determination. 

(C|  If  the  displacement  occurs  before 
the  appropriate  dale  described  in 
paragraph  (b)(2)(iJ)(A)  of  this  •lection, 
the  low-  or  moderate-income  household 
is  eligible  for  relocation  assistance  if  the 
grantee  or  HUD  determines  that  the 
displacement  was  a  direct  result  of  an 
activity  assisted  under  this  part. 

(3)  Definitions.  For  the  purf-oscs  of 
paragraph  |b)  of  this  section: 

(i)  "Comparable  replacement  dwelling 
unit"  means  a  dwelling  unit  that: 

(A)  Meets  the  criteria  of  24  CFR 
42.2(c)(1)  through  (4):  and 

(B)  Is  available  at  a  monthly  cost  for 
rent  plus  estimated  average  monthly 
utility  costs  that  does  not  exceed  30 
percent  of  the  household's  average  gross 
monthly  income  (with  such  adjustments 
to  income  as  the  grantee  may  deem 
appropriate)  after  taking  into  account 
any  rente)  assistance  the  household 
would  receive.  Where  a  certificate  or 
housing  voucher  is  provided  to  a 
household  under  paragraph  |b){2){i)(C) 
(7)(/1  of  this  section,  the  dwe)]ing  unit 
must  be  available  to  the  household  at  u 
monthly  cost  for  rent  and  estlmatrd 
average  monthly  utility  cost  that  does 
not  exceed  the  Fair  Market  Rent  or  the 
payment  standard,  respectively. 

(ii)  "Decent,  safe  and  sanitary 
dwelling"  means  a  decent,  safe  and 
sanitary  dwelling  as  defined  in  24  CFR 
42.2[e]. 
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(iii)  "Low/moderate  mcnme  dwelling 
unit"  means  a  dwelhr^g  unit  with  a 
market  rental  (induding  utility  costs) 
that  does  not  exceed  the  applicable  Fair 
Market  Rent  (FMR)  for  existing  housing 
and  moderate  rehabilitation  established 
under  24  CFR  Part  588. 

(iv)  "Occupiable  dwelling  unit"  means 
a  dwelling  unit  that  is  in  a  .standard 
condition,  or  is  in  a  substandard 
condition,  but  is  suitable  for 
rehabilitation. 

(v)  "Standard  condition"  and 
"substandard  condition  suitable  for 
rehabililatiun. '  If  the  grantee  has  a 
HUD-apprnved  Housing  Assistance 
Plan,  the  definitions  of  "standard 
condition"  and  "substandard  condition 
suitable  for  rehabilitation"  established 
in  the  plan  will  apply.  If  the  grantee 
does  not  have  a  HUD-approved  Housing 
Assistance  Plan,  the  grantee  must 
esldblish  and  make  pubhc  its  definition 
of  these  terms  consistent  with  the 
requirements  of  §  570J06(e)(l). 

(4)  EffecUve  dote.  For  all  grants 
except  lho*e  made  under  Subpart  D  of 
this  part  (Fjititiement  GranU).  the 
prnvisions  of  paragraph  (b)  of  this 
section  are  applicable  to  grants  made  on 
or  after  October  1. 1988.  For  grants  made 
under  Subpart  D,  these  provisions  will 
govern  all  activities  for  whirJi  funds  are 
first  obligated  by  the  grantee  on  or  after 
the  date  the  first  grant  is  made  after 
September  30. 1988,  without  regard  to 
the  source  year  of  the  funds  used  for  the 
activity. 

(c)  Sect/on  104(k}  tvhcation 
requirements.  Section  I04(kJ  of  the  Act 
requires  that  reasonable  relocation 
assistance  be  provided  to  persons 
(families,  individuals,  businesses. 
nonprofit  organizations,  or  farms) 
displaced  {i.e..  moved  permanently  and 
involuntanly)  as  a  result  of  the  use  of 
assistance  received  under  this  part  to 
acquire  or  ftobstanhally  rehabilitate 
property  !f  such  displacement  is  sabject 
to  paragraph  (a)  or  (b)  of  this  section, 
above,  this  paragraph  does  not  apply. 
The  grantee  must  develop,  adopt  and 
provide  to  persons  to  be  displaced  a 
written  nolrce  of  the  rplocation 
fissislance  for  which  they  are  eligible. 
The  nunonum  reqmrements  for  such 
assisl.mce  under  the  I'DAG  Program  are 
doscrib.'d  .It  §  57a457ibj,  Under  CDBG 
programs,  persons  entitled  to  assistance 
under  this  paragraph  must  be  provided 
relocation  assistance,  including  at  a 
minimum: 

(1)  Reasonable  moving  expenses; 

(2)  Advisory  services  needed  to  help 
in  relocating.  The  grantee  shall  advise 
tenants  of  liieir  rights  under  the  Federal 
Fair  Housing  Law  (Title  VUl)  and  of 
replacement  housing  opportunities  in 
such  a  manner  that,  whenever  feasible. 


they  will  have  a  choice  between 
relocating  within  their  neighborhoods 
and  other  neighborhoods  consistent 
with  the  grantee's  responsibility  to 
affirmatively  further  fair  housing;  and 

(3)  Financial  assistance  sufficient  to 
enable  any  person  displaced  from  his  or 
her  dwelling  to  lease  and  occupy  a 
suitable,  decent,  safe  and  sanitary 
replacement  dwelling  where  the  cost  of 
rent  and  utilities  does  not  exceed  30 
percent  of  the  household's  gross  income. 

(dj  Optional  reiocotion  assistance. 
Under  section  105(a)(ll)  of  the  Act,  the 
grantee  may  provide  relocation 
payments  and  other  relocation 
assistance  for  indi\'iduals,  families, 
businesses,  nonprofit  organizations  and 
farms  displaced  by  an  activity  not 
subject  to  paragraphs  (a),  (b)  or  (c)  of 
this  section.  The  grantee  may  also 
provide  relocation  assistance  to  persons 
covered  under  paragraphs  (a),  (b)  or  (c) 
of  this  section  beyond  that  required. 
Unless  such  assistance  is  provided 
pursuant  to  Slate  or  local  law.  the 
grantee  must  provide  the  assistance 
only  upon  the  basis  of  a  written 
determination  that  the  assistance  is 
appropriate  [see  24  CFR  570.301(i)J  and 
must  adopt  a  wTillen  poficy  available  to 
the  public  that  describes  the  relocation 
assistance  that  the  grantee  has  elected 
to  provide  and  that  provides  for  equal 
relocation  assistance  within  each  class 
of  displacees. 

(e)  Appeals.  If  a  person  disagrees  with 
the  grantee's  determination  concerning 
the  person's  eligibility  for.  or  the  amount 
of  a  relocation  payment  under  this 
section,  the  person  may  file  a  written 
appeal  of  thai  determination  with  the 
grantee.  The  appeal  procedures  to  be 
followed  are  described  in  24  CFR  42.10. 
A  low-  or  moderate-income  household 
that  hes  been  displaced  from  a  dwelling 
may  file  a  written  request  for  review  of 
the  grantee  decision,  to  the  HUD  Field 
Office. 

(f)  Responsibility  of  grantee.  (1)  The 
grantee  is  responsible  for  ensuring 
compliance  writh  the  requirements  of  this 
section,  notwrjthstanding  any  third 
party's  contractual  obligation  to  the 
grantee  to  comply  with  the  provisions  of 
this  part. 

(2)  The  cost  of  assistance  required 
under  thi»  section  may  be  paid  from 
lor^l  pubhc  hinds,  funds  provided  under 
this  part,  or  funds  available  from  other 
sources. 

(3)  The  grantee  must  maintain  records 
in  sufficient  detail  to  demonstrate 
compliance  with  the  provisions  of  this 
section. 

(g)  Displacement.  For  the  purposes  of 
this  section,  a  "displaced  person  "  is  a 
person  that  is  required  to  move 
permanenUy  and  involuntarily  and 


includes  a  residential  tenant  w)to  moves 
from  the  real  property  if: 

(1)  The  tenant  has  not  been  provided 
with  a  reasonable  opportunity  to  lease 
and  occupy  a  suitable,  decent,  safe  and 
sanitary  dwelling  in  the  same  building 
or  in  a  nearby  building  on  the  real 
property  following  the  completion  of  the 
assisted  activity  at  a  monthly  rent  and 
estimated  average  cost  for  utilities  that 
does  not  exceed  the  greater  of: 

(i)  30  percent  of  the  tenant 
household's  average  monthly  gross 
income:  or 

(ii)  The  tenant's  monthly  rent  and 
average  cost  for  utihties  before; 

(A)  The  date  that  the  owner  submits  a 
request  to  the  grantee  for  financial 
assistance  that  is  later  approved  for  the 
requested  activity.  [This  applies  to 
dwelling  units  owned  by  d  person  olhtr 
than  a  Federal  or  State  a^'ency,  as 
defined  under  the  URA);  or 

(B)  The  date  of  the  irulial  submission 
of  a  final  statement  under  %  570.302(a)(2j 
(EnlillemenI  Grants),  the  initial 
submission  of  an  appbcaUon  to  liUD  by 
a  unit  of  general  local  government  under 
§  570,426.  570,430.  or  570.435^d)  that  is 
granted  for  the  requested  activity  (HUD 
administered  Small  Cities  f^ogram);  or 
the  submission  of  an  application  lo  HUD 
by  a  city  or  urban  county  under 

§  570.458  that  IS  granted  for  the 
requested  activity  (bT)AG|,  {This 
applies  to  dwelling  units  owned  by  a 
Federal  or  State  agency  as  defined 
under  the  URA);  or 

(2J  The  tenant  is  required  to  move  to 
another  dwelling  in  the  real  property  but 
IS  not  reimbursed  for  all  actual 
reasonable  out-of-pocket  costs  inctirred 
in  connection  with  the  move:  or 

(3)  The  tenant  is  required  to  relocate 
temporarily  and: 

(i)  Is  not  reimbursed  for  all  reasonable 
out-of-pocket  expenses  incurred  in 
connection  with  the  temporary 
relocation,  including  movmg  costs  and 
any  increased  rent  and  utility  costs;  or 

(ii]  Other  conditions  of  the  temporary' 
relocation  are  not  reasonable. 

^  570.607    Emptoyment  and  contracting 
opportunMMt. 

;d|  Grantees  shal)  comply  with 
Fvortitive  Order  11246,  as  amended  by 
Executive  Order  12066.  and  the 
regulations  issued  pursuant  thereto  (41 
CFR  Chapter  60]  which  pro\ide  that  no 
person  shall  be  discriminated  against  on 
the  basis  of  race,  color,  religion,  sex,  or 
national  origin  m  all  phases  of 
employment  during  the  performance  of 
Federal  or  federally  assisted 
construction  contracts  As  specified  in 
Fverulive  Order  11246  and  the 
implementing  regulations,  contractors 
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and  subcontractors  on  Federal  or 
federally  assisted  construction  contracts 
shall  take  affirmative  action  to  ensure 
fair  treatment  in  employment, 
upgradinfi.  demotion  or  transfer, 
recruitment  or  recruitment  advertising, 
layoff  or  termination,  rates  of  pay.  or 
other  forms  of  compensation  and 
selection  for  training  and 
apprenticeship. 

(b)  Section  3  of  the  Housing  and 
Urban  Development  Act  of  1968  (12 
U-S.C.  1701u)  requires,  in  conneciton 
with  the  planning  and  carrying  out  of 
any  project  assisted  under  the  Act.  that 
to  the  greatest  extent  feasible 
opportunities  for  training  and 
employment  be  given  to  low  and 
moderate  income  persons  residing 
within  the  unit  of  local  government  or 
the  metrnpolitan  area  (or 
nonmetropolitan  county)  as  determined 
by  the  Secretary.  In  which  the  project  is 
located,  and  that  contracts  for  work  in 
connection  with  the  project  be  awarded 
to  eligible  business  concerns  which  are 
located  in.  or  owned  in  substantial  part 
by  persons  residing  in  the  same 
metropolitan  area  (or  nonmetropolitan 
county)  as  the  project.  Grantees  shall 
adopt  appropriate  procedures  and 
requirements  to  assure  good  faith  efforts 
toward  compliance  with  the  statutory 
directive.  HUD  regulations  at  24  CFR 
Part  135  are  not  applicable  to  activities 
assisted  under  this  part  but  may  be 
referred  to  as  guidance  indicative  of  the 
Secretary's  view  of  the  statulor>' 
obiecttves  m  ulher  contexts. 

§570.606    L«atf-based  paint 

(a)  Prohibition  against  the  use  of  lead- 
based  paint.  Section  401(b)  of  the  Lead- 
Based  Paint  Poisoning  Prevention  Act 
[42  U  S.C,  4a.'n{b))  directs  the  Secretary 
to  prohibit  the  use  of  lead-based  paint  in 
residential  structures  constructed  or 
rehabilitated  with  Federal  assistance. 
Such  prohibitions  are  contained  in  24 
CPT*  Part  35,  Subpart  B.  and  are 
applicable  to  residential  structures 
constructed  or  rehabilitated  with 
assistance  provided  under  this  part. 

(b)  Notification  of  hazanis  of  lead- 
hasfid paint  poisoning.  (1)  The  Secretary 
has  promulgated  requirements  regarding 
notificaiion  to  purchasers  and  tenants  of 
HUD-associated  housing  constructed 
prior  to  1978  of  the  hazards  of  lead- 
based  p;iml  poisoning  at  24  CFR  Part  35. 
Subpart  A.  This  paragraph  is 
promulgated  pursuant  lo  the 
authonz.ition  granted  in  24  CF*R  35.3(c) 
and  supersedes,  with  respect  to  all 
housing  to  which  it  applies,  the 
noliftcation  requirements  prescribed  by 
Suhp.irt  A  of  24  CFR  Part  35. 

(2)  For  prop'Tties  constructed  prior  to 
19"a.  applicants  for  rehabilitation 


assistance  provided  under  thiS  part  and 
tenants  or  purchasers  of  properties 
owned  by  the  grantee  or  its  subrecipicnt 
and  acquired  or  rehabilitated  with 
assistance  provided  under  this  part  shall 
be  notified: 

(i)  TTiat  the  properly  may  contain 
lead-based  paint: 

(ii)  Of  the  hazards  of  lead-based 
paint; 

(iii)  Of  the  symptoms  and  treatment  of 
lead-based  poisoning; 

(iv)  Of  the  precautions  to  be  taken  (o 
avoid  lead-based  paint  poisoning 
(including  maintenance  and  remo\  al 
techniques  for  eliminating  such 
hazards); 

(v)  Of  the  advisability  and  availability 
of  blood  lead  level  screening  for 
children  under  seven  years  of  age:  and 

(vi)  That  in  the  event  lead-based  paint 
is  found  on  the  property,  appropriate 
abatement  procedures  may  be 
undertaken. 

(c)  Elimination  of  lead-based  paint 
hazards.  The  purpose  of  this  paragraph 
is  to  implement  the  provisions  of  section 
302  of  the  Lead-Based  Paint  Poisoning 
Prevention  Act,  42  U.S.C.  4822.  by 
establishing  procedures  to  eliminate  as 
far  as  practicable  the  hazards  due  lo  the 
presence  of  paint  which  may  contain 
lead  and  to  which  children  under  seven 
years  of  age  may  be  exposed  in  existing 
housing  which  is  rehabilitated  with 
assistance  provided  under  this  part.  The 
Secretary  has  promulgated  requirements 
regarding  the  elimination  of  lead-based 
paint  hazards  in  HUD-associated 
housing  at  24  CFR  Part  35.  Subpart  C. 
This  paragraph  is  promulgated  pursuant 
to  the  authorization  granted  in  24  CFR 
35.24(b)(4)  and  supersedes,  with  respect 
to  all  housing  to  which  it  applies,  the 
requirements  prescribed  by  Subpart  C  of 
24  CFR  Part  35.  These  requirements 
shall  be  implemented  not  later  than 
September  21,  1987, 

(1)  Applicability.  This  paragraph 
applies  to  the  rehabilitation  of 
applicable  surfaces  in  existing  housing 
which  Is  assisted  under  this  part.  The 
following  activities  assisted  under  the 
Community  Development  Block  Grant 
program  are  not  covered  by  this 
paragraph: 

(i)  Emergency  repairs  [not  including 
lead-based  paint-relalcd  emergency 
repairs); 

(li)  Weatherizalion; 

(iii)  Water  or  sewer  hook-ups: 

(Iv)  Installation  of  security  devices: 

(v)  Facilitation  of  tax  exempt  bond 
issuances  which  provide  funds  for 
rchablliiaiion; 

(vi)  Other  similar  lypt^s  of  iiingle- 
purpose  programs  that  do  not  includi' 
physical  rrpairs  or  remodeling  of 


applicable  surfaces  (as  defined  in  24 
CFR  35.22)  of  residential  structures:  and 

(vii)  Any  non-single  purpose 
rehabilitation  that  does  not  involve 
applicable  surfaces  (as  def>ned  in  24 
CFR  35.22)  that  does  not  exceed  S3.000 
per  unit. 

(2)  Definitions. 

"Applicable  surface."  All  intact  and 
noninlact  interior  and  exterior  painted 
surfaces  of  a  residential  structure. 

"Chewable  surface."  All  chewable 
protruding  painted  surfaces  up  to  five 
feel  from  the  floor  or  ground,  which  are 
readily  accessible  to  children  under 
seven  years  of  age.  e.g..  protruding 
comers,  windowsills  and  frames,  donrs 
and  frames,  and  other  protruding 
woodwork. 

"Defective  paint  surface.  Paint  on 
applicable  surfaces  that  is  cracking, 
scaling,  chipping,  peeling  or  loose. 

"Elevated  blood  lead  level  or  EBL" 
Excessive  absorption  of  lead,  that  is.  a 
confirmed  concentration  of  lead  in 
whole  blood  of  25  nidi  (micrograms  of 
lead  per  deciliter  of  whole  blood)  or 
greater. 

"Lead-based  paint  surface."  A  paint 
surface,  whether  or  not  defective, 
identified  as  having  a  lead  content 
greater  than  or  equal  to  1  mg/cm-. 

(3)  Inspection  and  Tesling^ii] 
Defective  paint  surfaces.  The  grantee 
shall  inspect  for  defective  paini  surfaces 
in  all  units  constructed  prior  lo  1978 
which  are  occupied  by  familit-s  with 
children  under  seven  years  of  ape  and 
which  are  proposed  for  rehabilitation 
assistance.  The  Inspection  shall  occur  al 
the  same  lime  the  property  is  being 
inspected  for  rehabilitation.  Defective 
paint  conditions  will  be  included  in  the 
work  write-up  for  the  remainder  of  the 
rehabilitation  work. 

(ii)  Chewable  surfaces.  The  grantee 
shall  be  required  to  test  the  lead  content 
of  chewable  surfaces  if  the  family 
residing  in  a  unit,  constnicted  prior  to 
1978  and  receiving  rehabilitation 
assistance,  includes  a  child  under  seven 
years  of  age  with  an  identified  EBL 
condition.  Lead  content  shall  be  tested 
by  using  an  X-ray  fluorescence  analyzer 
(XRF)  or  other  method  approved  by 
HUD.  Test  readings  of  1  mg/cm' or 
higher  using  an  XRF  shall  be  considered 
positive  for  presence  of  lead-based 
paint. 

(iii)  Abotrmont  wilhout  testing.  In  lieu 
of  the  procedures  set  forth  in  paragraph 
(c)(3)(ii)  of  this  section,  in  the  case  of  a 
residential  structure  constructed  prior  to 
1978.  the  grantee  may  forgo  testing  and 
abate  all  applicable  surfaces  in 
accordance  with  the  methods  set  out  in 
24CFR35.24(bH2)(ti)- 
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(4)  Abatement  Actions,  (i)  For 
inspections  performed  under 

§  570.608(c)[3)(i)  and  where  defective 
paint  surfaces  are  found,  treatment  shall 
be  provided  to  defective  areas. 
Treatment  shall  be  performed  before 
final  inspection  and  approval  of  the  . 
work. 

(ii)  For  testing  performed  under 
§  570.a08(c)(3)(ii)  and  where  interior 
chewable  surfaces  are  found  to  contain 
lead-based  paint,  all  interior  chewable 
surfaces  in  any  affected  room  shall  be 
treated.  Where  exterior  chewable 
surfaces  are  found  to  contain  lead-based 
paint,  the  entire  exterior  chewable 
surface  shall  be  treated.  Treatment  shall 
be  performed  before  final  inspection  and 
approval  of  the  work. 

(iii)  When  weather  prohibits 
repainting  exterior  surfaces  before  final 
Inspection,  the  grantee  may  permit  the 
owner  to  abate  the  defective  paint  or 
chewable  lead-based  paint  as  required 
by  this  section  and  agree  to  repaint  by  a 
specified  date.  A  separate  inspection  is 
required. 

(5)  Abatement  methods.  At  a 
minimum,  treatment  of  the  defective 
areas  and  chewable  lead-based  paint 
surfaces  shall  consist  of  covering  or 
removal  of  the  painted  surface  as 
described  in  24  CFR  35.24(b)(2)(il]. 

(6)  Funding  for  inspection,  testing  and 
abatement.  Program  requirements  and 
local  program  design  will  determine 
whether  the  cost  of  inspection,  testing  or 
abatement  is  to  be  borne  by  the  owner/ 
developer,  the  grantee  or  a  combination 
of  the  owner/developer  and  the  grantee. 

(7)  Tenant  protection.  The  owner/ 
developer  shall  take  appropriate  actiun 
lo  protect  tenants  from  hazards 
associated  with  abatement  procedures. 
Where  necessarj'.  these  actions  may 
include  the  temporary  relocation  of 
tenants  during  the  abatement  process. 
The  owner/ developer  shall  notify  the 
grantee  of  all  such  actions  taken. 

(8)  Records.  The  grantee  shall  keep  a 
copy  of  each  inspection  and/or  test 
report  for  at  least  three  years. 

(9)  Monitoring  and  enforcement.  HUD 
field  office  monitoring  of  rehabilitation 
programs  includes  reviews  for 
compliance  with  applicable  program 
requirements  for  lead-based  paint.  The 
CPD  Field  Monitoring  Handbook  which 
currently  includes  instructions  for 
monitoring  lead-based  paint 
requirements  will  be  amended  as 
appropriate.  In  cases  of  noncompliance. 
HUD  may  impose  conditions  or 
sanctions  on  grantees  to  encourage 
prompt  compliance. 

(10)  Compliance  with  other  program 
requirements.  Federal.  State  and  local 
laws. 


(i)  Other  program  requirements.  To 
the  extent  that  assistance  from  any  of 
the  programs  covered  by  this  section  is 
used  in  conjunction  with  other  HUD 
program  assistance  which  have  lead- 
based  paint  requirements  which  may 
have  more  or  less  stringent 
requirements,  the  more  stringent 
requirements  will  prevail. 

(ii)  HUD  responsibility.  If  HLTD 
determines  that  a  State  or  local  law. 
ordinance,  code  or  regulation  provides 
for  lead-based  paint  testing  or  hazard 
abatement  in  a  manner  which  provides 
a  level  of  protection  from  the  hazards  of 
lead-based  paint  poisonmg  at  least 
comparable  to  that  provided  by  the 
requirements  of  this  section  and  that 
adherence  to  the  requirements  of  this 
subpart  would  be  duplicative  or 
otherwise  cause  inefficiencies.  tilTD 
may  modify  or  waive  the  requirements 
of  this  section  m  such  manner  as  may  be 
appropriate  to  promote  efficiency  while 
ensuring  such  comparable  level  of 
protection. 

(iii)  Grantee  responsiiility.  Nothing  in 
this  section  is  intended  to  relieve  any 
grantee  in  the  programs  covered  by  this 
section  of  any  responsibility  for 
compliance  with  State  or  local  laws. 
ordinances,  codes  or  regulations 
governing  lead-based  paint  testing  or 
hazard  abatement. 

(iv)  Disposal  of  lead-based  paint 
debris.  Lead-based  paint  and  defective 
paint  debris  shall  be  disposed  of  in 
accordance  with  applicable  Federal. 
State  or  local  requirements.  [See  e.g.,  40 
CFR  Parts  260  through  271.) 

§  570.609    Use  of  debarred,  suspended  or 
Ineligible  contr»ctors  or  subreclplents. 

Assistance  under  this  part  shall  not  be 
used  directly  or  indirectly  to  employ, 
award  contracts  to.  or  otherwise  engage 
the  service  of  or  fund  any  contractor  or 
subrecipient  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibility  slatus  under  the  provisions 
of  24  CFR  Part  24- 

§570.610    Uniform  administrative 
requirements. 

The  recipient,  its  agencies  or 
instrumentalities,  and  subrecipients 
shall  comply  with  the  policies. 
guidelines,  and  requirements  of  24  CFR 
Part  85  and  0MB  Circulars  A-87.  A-110. 
A-122,  and  A-128  ^  (implemented  at  24 
CFR  Part  44).  as  applicable,  as  they 
relate  lo  the  acceptance  and  use  of 
Federal  funds  under  this  pari.  The 
applicable  sections  of  24  CFR  Part  85 
and  OMB  Circular  A-llO  are  set  forth  al 
§  570.502. 
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S  570.6 1 1    ConfHcl  of  Interest. 

(a)  Applicability.  (1)  In  the 
procurement  of  supplies,  equipment, 
construction,  and  services  by  recipients, 
and  by  subrecipients  (including  those 
specified  at  §  570.204(c)).  the  conflict  of 
interest  provisions  in  24  CFR  85  36  and 
OMB  Circular  A-110.  respectively,  shall 
apply. 

(2)  In  all  cases  not  governed  by  24 
CFR  8536  and  OMB  Circular  A-ilO.  the 
provisions  of  this  section  shall  apply. 
Such  cases  include  the  acquisition  and 
disposition  of  real  property  and  the 
provision  of  assistance  by  the  recipienl. 
by  its  subrecipients.  or  to  individuals, 
businesses  or  other  private  entities 
under  eligible  activities  which  authorize 
such  assistance  (e.g..  rehabilitation. 
preservation,  and  other  improvements  of 
private  properties  of  facilities  pursuant 
to  1 570.202,  or  grants,  loans  and  other 
assistance  to  businesses,  individuals 
and  other  private  entities  pursuant  to 
§  570.203,  5  570.204  or  §  570.455). 

(b)  Conflicts  prohibited.  Except  for  thr 
use  of  CDBG  funds  to  pay  salaries  and 
other  related  administrative  or 
personnel  costs,  the  general  rule  is  that 
no  persons  described  in  paragraph  (r|  of 
this  section  who  exercise  or  have 
exercised  any  functions  or 
responsibilities  with  respect  to  CDBG 
activities  assisted  under  this  part  or  who 
are  in  a  position  to  participate  m  a 
decisionmaking  process  or  gain  inside 
information  with  regard  to  such 
activities,  may  obtain  a  personal  or 
financial  interest  or  benefit  from  a 
CDBG  assisted  activity,  or  have  an 
interest  in  any  contract,  subcontract  or 
agreement  with  respect  thereto,  or  the 
proceeds  thereunder,  either  for 
themselves  or  those  with  whom  they 
have  family  or  business  ties,  during  their 
tenure  or  for  one  year  thereafter.  For  the 
UDAG  program,  the  above  restrictions 
shall  apply  to  all  activities  that  are  a 
part  of  the  UDAG  project,  and  shall 
cover  any  such  interest  or  benefit 
during,  or  at  any  time  after,  such 
person's  tenure. 

(c)  Persons  covered.  The  conflict  of 
interest  provisions  of  paragraph  (b)  of 
this  section  apply  to  any  person  who  is 
an  employee,  agent,  consultant,  officer. 
or  elected  official  or  appointed  official 
of  the  recipient,  or  of  any  designated 
public  agencies,  or  subrecipients  whirh 
are  receiving  funds  under  this  part. 

(d)  Exceptions:  threshold 
requirements.  Upon  the  written  request 
of  the  recipient,  HUD  may  grant  an 
exception  Jo  the  provisions  of  paragrapii 
(b)  of  this  section  on  a  case-by-case 
basis  when  it  determines  that  such  -in 
exception  will  serve  to  further  the 
purposes  of  the  Art  and  the  effectivir 
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and  efticient  administration  of  the 
recipient's  program  or  project.  An 
exception  may  be  considered  only  after 
the  recipient  has  provided  the  following: 

(1)  A  disclosure  of  the  nature  of  the 
conflict,  accompanied  by  an  assurance 
that  there  has  been  public  disclosure  of 
the  conflict  and  a  description  of  how  the 
public  disclosure  was  made:  and 

(2)  An  opinion  of  the  recipient's 
attorney  that  the  interest  for  which  the 
exception  is  sought  would  not  violate 
Stale  or  local  law 

(e)  Factors  to  be  considered  for 
exceptions.  In  determining  whelher  to 
grant  a  requested  exception  after  the 
recipient  has  satiifactonly  met  the 
requirements  of  paragraph  (d)  of  this 
section.  HUD  shall  consider  the 
cumulative  effect  of  the  following 
factors,  where  applicable: 

(1}  Whether  the  exception  would 
provide  a  significant  cost  benefit  or  an 
essential  degree  of  expertise  to  the 
program  or  proiect  which  would 
otherwise  not  be  available; 

[21  Whether  an  opportunity  was 
provided  for  open  competJtive  bidding 
or  negotiation: 

|3)  Whether  the  person  affected  is  a 
member  of  a  group  or  class  of  low-  or 
moderale-income  persons  intended  to  be 
the  beneficiaries  of  the  assisted  activity, 
and  the  exception  will  permit  such 
person  to  receive  generally  the  same 
interests  or  benefits  as  are  being  made 
available  or  provided  to  the  group  or 
class: 

(4)  Whether  the  affected  person  has 
withdrawn  from  his  or  her  functions  or 
responsibilities,  or  the  decisionmaking 
process  with  respect  to  the  specific 
assisted  activity  in  question; 

(5]  Whether  the  interest  or  benefit 
was  present  before  the  afftjcted  person 
was  in  a  position  as  described  in 
paragraph  (b)  of  this  section; 

(6)  Whether  undue  hardship  will 
result  either  to  the  recipient  or  the 
person  affected  when  weighed  against 
the  public  interest  served  b>  avoiding 
the  prohibited  conflict:  and 

(~)  Any  other  relevant  considerations. 

3  S70.6 1 2    EKecuttve  ORl*r  1 2372. 

(a)  Genera/  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  and  ;he  Departments 
implementing  regulations  at  24  CFR  Part 
52,  allow  each  Stale  to  establish  its  own 
process  for  review  and  comment  on 
proposed  Federal  financial  assistance 
programs. 

(bt  ApplicabiHty.  Executive  Order 
12372  applies  to  the  CDBC  Entitlement 
program  and  the  UDAG  program.  The 
Executive  Order  applies  to  ail  activities 
proposed  to  be  assisted  under  I'DAC. 
but  It  applies  lo  the  Entitlement  program 


only  where  a  grantee  proposes  to  use 
funds  for  the  planning  or  construction 
(reconstruction  or  installation)  of  water 
or  sewer  facilities.  Such  facilities 
include  storm  sewers  as  well  as  all 
sanitary  sewers,  but  do  not  include 
water  and  sewer  lines  connecting  a 
structure  lo  the  lines  in  the  public  right- 
of-way  or  easement.  It  is  the 
responsibility  of  the  grantee  to  initiate 
the  Executive  Order  review  process  if  it 
proposes  to  use  its  CDBC  or  UDAG 
funds  For  activities  subject  to  review. 

8.  Subpart  M  of  Part  570  is  revised  to 
read  as  follows; 

Subpart  M— Loan  Guarantees 


S«-c, 

570,700 

Eligible  applicants. 

570.70t 

Eligible  activities. 

570.702 

Application  requirements. 

570.703 

Loan  requirements. 

570.704 

Federal  guarantee. 

570-705 

Applicability  of  rules  and 

regulations. 

170 'ne 

Sanctions. 

Subpart  M — Loan  Guarantees 

§570.700    Eligible  applicants. 

(a)  Units  of  general  local  government 
entitled  to  receive  a  grant  under  section 
106(b)  of  the  Act  (metropolitan  cities 
and  urban  counties]  may  apply  for  loan 
guarantee  assistance  under  this  subpart. 

(b)  Public  agencies  may  be  designated 
by  eligible  units  of  general  local 
government  to  receive  a  loan  guarantee 
on  notes  or  other  obligations  issued  by 
the  public  agency  in  accordance  with 
this  subpart.  In  such  case  the  applicant 
unit  of  general  local  government  shall  be 
required  to  pledge  its  current  and  future 
grants  under  the  Act  as  security  for  the 
notes  or  other  obligations  issued  by  the 
public  agency. 

\  570.701     Ellglbta  activtttM. 

Loan  guarantee  assistance  under  this 
subpart  may  be  used  for  the  following 
activities  undertaken  by  the  unit  of 
general  local  government  or  its 
designated  public  agency  provided  such 
activities  meet  the  requirements  of 
§  570.200.  However  guaranteed  loan 
funds  may  not  be  used  to  reimburse  the 
program  account  or  letter  of  credit  for 
costs  incurred  by  the  unit  of  general 
local  government  or  designated  public 
agency  and  paid  with  other  CDBC 
funds. 

(a)  Acquisition  of  improved  or 
unimproved  real  property  in  fee  or  by 
long-term  lease,  including  acquisition  for 
economic  development  purposes. 

fbl  Rehabilitation  of  real  property 
owned  or  acquired  by  the  unit  of  general 
local  government  or  its  designated 
public  agency. 


(c)  Payment  of  interest  on  obligations 
guaranteed  under  this  subpart. 

Id)  Relocation  payments  and 
assistance  for  individuals,  families, 
businesses,  nonprofit  organizations  and 
farm  operations  displaced  as  a  result  of 
activities  financed  with  loan  guarantee 
assistance. 

(e)  Clearance,  demolition  and 
removal,  including  movement  of 
structures  to  other  sites,  of  buildings  and 
improvements  on  real  property  acquired 
or  rehabilitated  pursuant  to  paragraphs 
(a)  and  (b)  of  this  section. 

(0  Site  preparation,  including 
construction,  reconstruction,  or 
installation  of  public  improvements, 
utilities,  or  facilities  (other  than 
buildings)  related  to  the  redevelopment 
or  use  of  the  real  property  acquired  or 
rehabilitated  pursuant  to  paragraphs  (a) 
and  (b)  of  this  section- 

(g)  Payment  of  issuance,  underwriting, 
servicing,  and  other  costs  associated 
with  private  sector  financing  of  notes  or 
other  obligations  guaranteed  under  this 
subpart. 

(h)  ffousing  rehabilitation  eligible 
under  fi  570.202. 

(i)  Activities  eligible  under  \  570.203 

(j)  Community  economic  development 
projects  eligible  under  %  570.Z04. 

(k)  Acquisition,  construction, 
reconstruction,  rehabilitation,  or 
installation  of  public  facilities  (except 
for  buildings  for  the  general  conduct  of 
government),  site  improvements,  and 
utilities,  for  an  economic  development 
purpose. 

9  570.702    Application  raqulraments. 

(a)  Presubmission  requirements.  (1) 
Prior  to  submission  of  an  application  for 
loan  guarantee  assistance  to  HUD.  the 
applicant  must  comply  with  the 
presubmission  requirements  specified  in 
S  570.301  with  respect  to  the  activities 
proposed  for  loan  guarantee  assistance. 

(2)  If  an  application  for  loan  guarantee 
assistance  is  simultaneous  with  the 
applicant's  submission  for  its 
entitlement  grant,  the  applicant  may  use 
the  statement  of  community 
development  objectives  and  projected 
use  of  funds  prepared  for  its  annual 
grant  pursuant  to  §  570.301  by  including 
and  identifying  the  activities  to  be 
undertaken  with  the  guaranteed  loan 
funds. 

(b)  Submission  requirements.  An 
application  for  loan  guarantee 
assistance  shall  be  submitted  to  the 
appropriate  HUD  field  office  and  shall 
consist  of  the  following: 

(1)  A  copy  of  the  applicant's  final 
statement  of  community  development 
objectives  and  projected  use  of 
guaranteed  loan  funds. 
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(2)  A  description  of  how  each  of  the 
activities  to  be  carried  out  with  the 
guaranteed  loan  funds  meets  one  of  the 
criteria  in  §  570.208. 

(3)  A  schedule  for  repayment  of  the 
loan  which  identifies  the  sources  of 
repayment. 

(4)  A  certification  providing  assurance 
that  the  applicant  possesses  legal 
authority  to  make  the  pledge  of  grants 
required  under  §  570.703(b)(2), 

(5)  A  certification  providing  assurance 
that  the  applicant  has  made  efforts  to 
obtain  financing  for  activities  described 
in  the  application  without  the  use  of  the 
loan  guarantee,  the  applicant  will 
maintain  documentation  of  such  efforts 
for  the  term  of  the  loan  guarantee,  and 
the  applicant  cannot  complete  such 
financing  consistent  with  the  timely 
execution  of  the  program  plans  wi^out 
such  guarantee. 

(6)  Certifications  required  pursuant  lo 
8  570.303.  For  the  purposes  of  this 
requirement,  the  terms  "grant  *  and 
"COBG '  in  such  certifications  shall  also 
mean  guaranteed  loan. 

(c)  Economic  feasibility  and  financial 
risk-  The  Secretary  will  make  no 
determination  with  respect  to  the 
economic  feasibihiy  of  projects 
proposed  to  be  funded  with  the  proceeds 
of  guaranteed  loans;  such  determination 
is  the  responsibility  of  the  applicant.  In 
determining  whether  a  loan  guarantee 
constitutes  an  acceptable  financial  risk, 
the  Secretary  will  consider  the 
applicant's  current  and  future 
entitlement  block  grants  as  the  primarj' 
source  of  loan  repayment.  Approval  of  a 
loan  guarantee  under  this  subpart  is  not 
to  be  construed,  in  any  way.  as 
indicating  that  HUD  has  agreed  to  the 
feasibility  of  a  project  beyond 
recognition  that  pledged  grant  funds 
should  be  sufficient  to  retire  the  debt. 

Id)  HUD  review  and  approval  of 
applications.  (1)  HUD  will  normally 
accept  the  grantee's  certifications.  The 
Secretary  reserves  the  right,  however,  to 
consider  relevant  information  which 
challenges  the  certifications  and  to 
require  additional  information  or 
assurances  from  the  grantee  as 
warranted  by  such  information. 

(2)  The  field  office  shall  review  the 
upplicalion  for  compliance  with 
requirements  specified  in  this  subpart 
and  forward  the  application  together 
with  its  recommendation  for  approval  or 
disapproval  of  the  requested  loan 
guarantee  lo  HUD  Headquarters. 

(3)  The  Secretary  may  disapprove  an 
application,  or  may  approve  loan 
guarantee  assistance  for  an  amount  less 
than  requested,  for  any  of  the  following 
reasons. 

(i)  The  Secretary  determines  that  the 
guarantee  constitutes  an  unacceptable 


financial  risk.  Factors  that  will  be 
considered  in  assessing  financial  risk 
shall  include,  but  not  be  limited  to.  the 
following: 

(A)  The  length  of  the  proposed 
repayment  period: 

(BJThe  ratio  of  expected  annual  debt 
service  requirements  to  expected  annual 
grant  amount; 

(C)  The  applicant's  status  as  a 
metropolitan  city  or  urban  county  during 
the  proposed  repayment  period;  and 

(D)  The  applicant's  ability  to  furnish 
adequate  security  pursuant  to 

§  570.703(b). 

(ii)  T^e  guarantee  requested  exceeds 
the  maximum  loan  amount  specified 
under  §  570.703(a). 

(iii)  Funds  are  not  available  in  the 
amount  requested. 

(iv)  The  applicant's  performance  does 
not  meet  the  standards  prescribed  in 
Subpart  O- 

(v)  Activities  to  be  undertaken  with 
the  guaranteed  loan  funds  are  not  listed 
as  eligible  under  S  570.701  (a)  through 
(k). 

(vi)  Activities  to  be  undertaken  with 
the  guaranteed  loan  funds  do  not  meet 
the  criteria  in  §  570208  for  compliance 
with  one  of  the  national  objectives  of 
the  Act. 

(4)  The  Secretary  will  notify  the 
applicant  in  writing  that  the  loan 
guarantee  request  has  either  been 
approved,  reduced  or  disapproved.  If  the 
request  is  reduced  or  disapproved,  the 
applicant  shall  be  informed  of  the 
specific  reasons  for  reduction  or 
disapproval.  If  the  request  is  approved, 
the  Secretary  shall  issue  an  offer  of 
commitment  to  guarantee  obligations  of 
the  applicant  or  the  designated  public 
agency  subject  to  such  conditions  as  the 
Secretarj'  may  prescribe,  including  the 
conditions  for  release  of  funds  described 
in  paragraph  (e)  of  this  section. 

(5)  Amendments  to  the  loan  guarantee 
shall  comply  with  the  requirements  of 

5  570.305.  If  the  applicant  wishes  to 
carry  out  an  activity  not  previously 
described  in  its  final  statement  or  to 
substantially  change  the  purpose,  scope, 
location  or  beneficiaries  of  an  activity, 
the  amendment  must  be  approved  by  the 
Secretary. 

(e)  Environmental  review.  The 
apphcant  shall  comply  with  HUD 
environmental  review  procedures  (24 
CFR  Part  58]  for  the  release  of  funds  for 
each  project  carried  out  with  loan 
guarantee  assistance.  These  procedures 
set  forth  the  regulations,  policies, 
responsibilities  and  procedures 
governing  the  carrying  out  of 
environmental  review  responsibilities  of 
applicants. 

(0  The  applicant  (or  the  designated 
public  agency)  shall  comply  with 


relocation,  displacement  and  acquisition 
requirements  in  connection  with 
activities  financed  in  whole  or  in  part 
with  a  loan  guarantee  under  this  subpart 
that  are  identical  to  the  acquisition  and 
relocation  requirements  of  the  Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  19"0 
as  described  at  §  570.606(a)  and  HUD 
implementing  regulations  at  24  CFR  Pari 
42;  the  requirements  in  §  570.606(b) 
governing  the  residential 
antidisplacemenl  and  relocntion 
assistance  plan  under  section  104(d)  of 
the  Act:  the  relocation  requirements  of 
§  570.606(c)  governing  displacement 
subject  to  section  104(k)  of  the  Act;  and 
the  relocation  requirements  of 
$  570.606td)  governing  optional 
relocation  assistance  under  section 
105(a)[n)of  the  Act. 

§  570.703    Loan  requirements. 

(a)  Maximum  loan  amount  No 
guarantee  or  commitment  lo  guarantee 
shall  be  made  with  respect  to  any  note 
or  other  obligation  if  the  total 
outstanding  notes  or  obligations 
guaranteed  under  this  subpart  on  behdif 
of  the  applicant  and  each  public  agenr> 
duly  designated  by  the  applicant  would 
thereby  exceed  an  amount  equal  to 
three  times  the  amount  of  the 
entitlement  grant  made  pursuant  to 

§  570.304  to  the  apphcant. 

(b)  Security  requirements.  To  assure 
the  repayment  of  notes  or  other 
obligations  and  charges  incurred  under 
this  subpart  and  as  a  condition  for 
receiving  loan  guarantee  assistance.  Ih*; 
applicant  (or  the  apphcant  and 
designated  public  agency,  where 
appropriate)  shall: 

(1 )  Enter  into  a  contract  with  HUD.  in 
a  form  acceptable  to  the  Secretary,  for 
repayment  of  notes  or  other  obligations 
guaranteed  hereunder; 

(2)  Pledge  all  grants  made  or  for  which 
the  applicant  may  become  eligible  undrr 
this  part;  and 

(3)  Furnish,  at  the  discretion  of  the 
Secretary,  such  other  security  as  may  be 
deemed  appropriate  by  the  Secretary  in 
making  such  guarantees,  including 
increments  in  local  tax  receipts 
generated  by  the  activities  assisted 
under  this  part  or  disposition  proceeds 
from  the  sale  of  land  or  rehabilitated 
property. 

(c)  Use  of  grants  for  loon  repayment. 
Notwithstanding  any  other  provision  of 
this  part: 

(Ij  Entitlement  grants  (including 
program  income  derived  therefrom)  are 
authorized  for  use  in  the  payment  of 
principal  and  interest  due  (including 
such  servicing,  underwriting,  or  other 
costs  as  may  be  authorized  by  the 
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Secretary)  on  the  notes  or  other 
obligations  guaranteed  pursuant  to  thia 
subpart. 

(2)  The  Secretary  may  apply  grants 
pledj^ed  pursuant  to  paragraph  (b}(2)  of 
this  »ection  to  any  amounts  due  under 
!he  note  or  other  obligation  guaranteed 
pursuant  to  this  subpart,  or  to  the 
purchase  of  such  obltgalion.  in 
accordance  with  the  terms  of  the 
contract  required  by  paragraph  (b)(lj  of 
this  section. 

(d)  Debt  obligations.  Notes  or  other 
obligations  guaranteed  under  this 
subpart  shall  be  in  the  form  and 
Jenominatitjns  prescribed  by  the 
Secretary  Such  notes  or  other 
obligations  may  be  issued  and  sold  only 
under  such  terms  and  conditions  as  may 
be  prescribed  by  the  Secreiar>'. 

(e)  Taxable  obligations  Interest 
earned  on  obliKations  guaranteed  under 
this  subpart  shall  be  subiect  to  Federal 
taxation  as  provtded  in  section  ll)fl(|i  of 
the  Act.  Ail  applicants  or  designated 
public  agencies  issuing  guaranteed 
obligations  must  bear  the  full  cost  of 
interest 

|fj  Loan  repoyinent  period-  As  a 
general  rule,  the  repayment  period  for  a 
loan  guaranteed  under  this  subpart  shall 
be  limited  to  six  years.  However,  a 
longer  repayment  period  may  be 
permitted  in  special  cases  where  it  is 
deemed  necessary  to  achieve  the 
purposes  of  this  part. 

(>^)  Issuance.  underwntJng.  servicing, 
and  other  costs.  Each  applicant  or  its 
designated  public  agency  issuing 
guaranteed  obhgations  must  pay  the 
issuance,  underwntmg.  servicing,  and 
other  coats  associated  with  the  pnvate 
sector  financing  of  the  guaranteed 
obligations.  Such  costs  are  payable  out 
of  the  proceeds  from  the  sale  nf  the 
guaranteed  obligations. 

§  570.704    Federat  guarantee. 

The  full  fai'h  and  credit  of  the  United 
States  13  pledged  to  the  payment  of  all 
guarantees  made  under  this  subpart. 
Any  such  guarantee  made  by  the 
Secretary  a^aii  be  conclusive  evidence 
of  the  eligibility  of  the  obligations  for 
such  guarantee  wrth  respect  to  principal 
and  interest,  and  the  validity  of  such 
guarantee  so  made  shall  be 
incontestable  in  the  hands  of  a  holder  of 
the  guaranteed  obligations. 

§  S70.70S    AppUcabUity  o1  rutes  and 
regutattons. 

The  provisions  of  Subparts  A,  C.  D.  |, 
K  dnd  O  »p|i4*cable  to  Entitlement 
grants  shall  apply  to  loan  funds 
guaranteed  under  this  subpart,  except  to 
the  extent  they  are  specifically  modified 
iir  iiugmented  by  the  provisions  of  this 
subpart. 


S  570.706    Sancttona. 

The  performance  review  procedures 
descnbed  in  Subpart  O  for  entulemenl 
recipients  apply  to  this  subpart. 
Performance  deficiencies  in  the  use  of 
loans  guaranteed  under  this  subpart  or 
violations  of  (he  contract  entered  into 
pursuant  to  §  570.703(b|(1)  may  result  in 
the  imposition  of  a  sanction  authorized 
pursuant  to  §  570.9tX)(b)(7)  against  the 
pledged  entitlement  grants.  In  addition, 
upon  a  finding  by  the  Secretary  that  the 
recipient  has  failed  to  comply 
substantially  with  any  provision  of  the 
Act  with  respect  to  either  the  pledged 
entitlement  grants  or  the  guaranteed 
loan  funds,  the  Secretary  may  take 
action  against  the  pledged  grants  as 
provided  in  5  570-913  and/or  may  take 
action  as  provided  in  the  contract. 

9.  Subpart  O  of  Part  570  is  revised  to 
read  as  follows: 

Subpart  0 — Performance  Reviews 

570.900     General. 

$70  901     Review  for  compliance  with  the 

primary  and  national  objectives  and 

other  proRram  requirements 
570.902     Review  to  determine  if  COBG 

funded  acdvities  are  being  carried  out  in 

a  timely  manner. 
570-903    Review  to  determme  if  the  housiii); 

assistance  plan  |t1AP)  is  being  earned 

out  in  a  timely  manner. 
570.904    Equal  Opportunity  and  Fair  Mousing 

review  cntena. 
570.906    Review  of  continuing  capacity  to 

carry  out  CDBG  funded  activities  in  a 

timely  manner 
570.906    Review  of  urban  counties. 
570.907-570.909     Reserved. 
570.910    Correcitve  and  remedial  actions 
570911    Reduction,  withdrawal,  or 

adjustment  of  a  grant  or  other 

approphale  action. 
570  912    Nondiscnmination  compliance. 
570  ?11  ^     Other  i^medif*  for  nonrompUance. 

Subpart  0 — Performanc«  Reviews 
§570.900    General. 

(a]  Performance  review  authorities — 
(1 1  Entitlement  and  HUD-administewd 
Small  Cities  performance  reviews. 
Section  104(eJ(l)  of  the  Act  requires  that 
the  Secretary  shall,  at  least  on  an 
annual  basis,  make  such  reviews  and 
audits  as  may  be  necessary  or 
appropriate  to  determine  whether  the 
recipient  has  carried  out  its  activities, 
and  where  applicable,  its  housing 
assistance  plan  in  a  timely  manner. 
whether  the  recipient  has  carried  out 
those  activities  and  its  certifications  in 
accordance  with  the  requirements  and 
the  primary  objectives  of  the  Act  and 
with  other  applicable  laws,  and  whether 
the  recipient  has  a  continuing  capacity 
to  carry  out  those  activities  in  a  timely 
manner. 


(2)  Urban  Development  AcUon  Grant 
fUDAC) performance  reviews.  Section 
n9(g|  of  the  Act  requires  the  Secretary, 
at  least  on  an  annual  basis,  to  make 
such  reviews  and  audits  of  recipients  of 
Urban  Development  Action  Grants  as 
necessary  to  determine  whether  the 
recipient's  progress  in  carrying  out  the 
approved  activities  is  substantially  In 
accordance  with  the  recipienl's 
approved  plans  and  timetables. 

(b)  Performance  review  procedures. 
This  paragraph  describes  the  review 
procedures  the  Department  will  use  in 
conducting  the  performance  reviews 
required  by  sections  104(e)  and  119(gl  of 
the  Act: 

(1)  The  Department  will  determine  the 
performance  of  each  entitlement  and 
HUD-administered  small  cities  recipient 
in  accordance  with  section  104(e)(1)  of 
the  Act  by  reviewing  for  compliance 
with  the  requirements  described  in 

S  570.901  and  by  applying  the 
performance  criteria  described  in 
§§570.902  and  570.903  relative  to 
carrying  out  activities  and.  where 
applicable,  the  housing  assistance  plan 
in  a  timely  manner.  The  review  cntena 
in  §  570.904  will  be  used  (o  assist  m 
determining  if  the  recipient's  program  is 
being  earned  out  in  compliance  with 
civil  nghta  requirements. 

(2)  The  Department  will  review  UDAG 
projects  and  activities  to  determine 
whether  such  projects  and  activities  are 
being  earned  out  substantially  in 
accordance  with  the  recipient's 
approved  plans  and  schedules.  The 
Department  will  also  review  to 
determine  if  the  recipient  has  carried  out 
its  UDAC  program  in  accordance  with 
all  other  requirements  of  the  Grant 
Agreement  and  with  all  applicable 
requirements  of  this  part. 

(3)  In  conducting  performance 
reviews.  HUD  will  primarily  rely  on 
information  obtained  from  the 
recipient's  performance  report,  records 
maintained,  findings  from  on-site 
monitoring,  audit  reports,  and  the  status 
of  the  letter  of  credit.  Where  applicable, 
the  Department  may  also  consider 
relevant  mformation  pertaining  to  a 
recipienl's  performance  gained  from 
other  sources,  including  litigation, 
citizen  comments  and  other  information 
provided  by  the  recipient.  A  recipienl's 
failure  to  maintain  records  in  the 
prescribed  manner  may  result  in  a 
finding  thai  the  recipient  has  failed  to 
meet  the  applicable  requirement  to 
which  the  record  pertains. 

(4)  If  HUD  determines  that  a  recipienl 
has  not  met  a  civil  rights  review 
criterion  in  {  570.904.  the  recipient  will 
be  provided  an  opportunity  to 
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demonstrate  that  it  has  nonetheless  met 
the  applicable  civil  rights  requirement. 

(5)  If  HUD  finds  that  a  recipient  has 
failed  to  comply  with  a  program 
requirement  or  has  failed  to  meet  a 
performance  criterion  in  §  570902  or 

§  570.903,  the  recipient  will  be  provided 
an  opportunity  to  contest  the  finding. 

(6)  If  the  recipient  is  unsuccessful  in 
contesting  the  validity  of  a  finding  of 
noncompliance  or  a  finding  that  the 
recipient  has  failed  to  carry  out  its 
activities  or  its  housing  assistance  plan 
in  a  timely  manner,  HUD  may  require 
ihe  recipient  to  undertake  appropriate 
corrective  or  remedial  actions  as 
specified  in  §  570.910.  HUD  will 
undertake  the  continuing  capacity 
review  required  by  §  570.905  prior  to 
selecting  the  corrective  or  remedial 
actions. 

(7)  If  the  recipienl  fails  to  undertake 
appropriate  corrective  or  remedial 
actions  which  resolve  the  deficiency  to 
the  satisfaction  of  the  Secretary,  the 
Secretary  may  impose  a  sanction 
pursuanl  to  §§  570.911.  570.912.  or 
570913.  as  applicable. 

9  570.901  Review  for  compliance  wttti  the 
primary  and  national  objective*  and  other 
program  requirements. 

HUD  will  review  each  entitlement  and 
f  lUD-adminislered  small  cities 
recipient's  program  to  determine  if  the 
recipienl  has  carried  out  its  activities 
and  certifications  in  compliance  with: 

(a)  The  requirement  described  at 

i  570.200(a)(3)  that,  consistent  with  the 
primary  objective  of  the  Act,  not  less 
than  60  percent  of  the  aggregate  amount 
of  CDBG  funds  received  by  the  recipient 
shall  be  used  over  Ihe  period  specified 
in  its  certincation  for  activities  that 
benefit  low  and  moderate  income 
persons: 

(b)  The  requirement  described  at 

§  570.200(a)(2)  thai  each  CDBG  assisted 
activity  meets  the  criteria  for  one  or 
more  of  the  national  objectives 
described  at  fi  570.20B; 

(r)  All  other  activity  eligibility 
requirements  defined  in  Subpart  C  of 
this  part: 

(d)  For  entitlement  grants  only,  the 
presubmission  requirements  at 

§  570.301.  the  amendment  requirements 
at  5  570  305  and  the  displacement  policy 
requirements  at  §  570.606; 

(e)  For  HUD-administered  small  cities 
grants  only.  Ihe  citizen  participation 
requirements  al  §  570.431.  the 
amendment  requirements  at  §  570.434 
and  the  displacement  policy 
requirements  of  §  570.606: 

(f)  The  grant  administration 
requirements  described  in  Subpart ); 


(g)  Other  applicable  laws  and  program 
requirements  described  In  Subpart  K; 
and 

(h)  Where  applicable,  the 
requirements  pertaining  to  loan 
guarantees  (Subpart  M)  and  urban  . 
renewal  completions  (Subpart  N). 

§  570  902     Review  to  determine  rf  CDBG 
funded  actlvltiei  are  t>elng  earned  out  in  s 
timely  manner. 

HUD  will  re\new  the  performance  of 
each  entitlement  and  HUD-administered 
small  cities  recipienl  to  determine 
whether  each  recipient  is  carrying  out 
its  CDBG  assisted  activities  in  a  timely 
manner. 

(a)  Entitlement  recipients.  (1)  Before 
Ihe  funding  of  the  next  annual  grant  and 
absent  substantial  evidence  to  the 
contrary,  the  Department  will  consider 
an  entitlement  recipient  to  be  carrying 
out  its  CDBG  activities  in  a  timely 
manner  if,  60  days  pnor  to  the  end  of  its 
current  program  year 

(i)  The  amount  of  entitlement  grant 
funds  available  to  the  recipient  under 
grant  agreements  but  undisbursed  by  the 
U.S.  Treasury  is  less  than  1.5  times  the 
entitlement  grant  amount  for  its  current 
program  year  and, 

(ii)  In  cases  where  the  recipient  has 
received  at  least  two  consecutive 
entitlement  grants,  the  amount  of 
entitlement  grant  funds  disbursed  by  the 
U.S.  Treasury  to  the  recipient  during  the 
previous  twelve  month  period  is  equal  to 
or  greater  than  one-half  of  the 
entitlement  grant  amount  for  its  current 
program  year. 

(2)  Where  it  is  known  that  a  recipient 
has  an  unusually  large  amount  of 
program  income  funds  on  hand  (relative 
to  the  grant  amount),  HUD  may 
determine  that  the  amount  of  such  funds 
is  sufficient  to  override  the  conclusion 
that  would  otherwise  be  made  based 
solely  on  the  criteria  in  paragraph  (a)(1) 
of  this  section. 

(3)  HUD  may  also  review  an 
entitlement  recipients  progress  al  other 
times  during  the  year  to  determine 
whether  the  recipient's  rate  of  fund 
expenditure  is  likely  to  fall  outside  of 
the  criteria  in  paragraph  (a)(l)(i}  of  this 
section,  in  which  case  the  Department 
will  notify  the  recipient  of  a  polential 
problem  with  the  lack  of  timeliness  in 
carrying  out  its  activilies. 

(b)  HUD-administered  Small  Cities 
program.  The  Department  will,  absent 
substantial  evidence  to  the  contrar)'. 
consider  that  a  HUD-administered  small 
cities  recipient  is  carr>  ing  out  its  CDBG 
funded  activities  in  a  timely  manner  if 
Ihe  schedule  for  carrying  out  its 
activities  as  contained  in  the  approved 
application,  or  subsequent  amendment, 
is  being  substantially  met. 


§  570.903    Review  to  determine  if  the 
housing  assistance  plan  (HAP)  ts  being 
earned  out  in  a  timety  manner. 

(a)  HUD  will  review  an  entitlement 
grant  recipients  HAP  performance  prior 
to  HUDs  approval  of  each  succeeding 
years  HAP  and  prior  to  acceptance  of  a 
grant  recipient's  HAP  certification  in 
order  to  determine  whether  the  recipient 
is  achieving  its  specific  HAP  goals  in  a 
timely  manner. 

(bl  Absent  substantia)  evidence  to  the 
contrary,  HUD  will  consider  that  an 
entitlement  recipient  is  carn,'ing  out  its 
approved  HAP  in  a  timely  manner  if  at 
the  end  of  each  of  the  first  two  years 
governed  by  the  HAP,  the  recipient  has 
substantially  met  each  annual  goal  for 
that  year,  and  if  al  the  end  of  the  third 
year  of  the  penod  governed  by  the  HAP. 
a  recipient  has  substantially  met  its 
three  year  goals.  For  the  three  year 
period,  this  standard  also  requires  that 
the  provision  of  rental  subsidies  has 
been  made  in  reasonable  proportion  to 
the  goal  for  each  household  type  as 
identified  m  the  H.-\P 

(c)  For  a  recipient  whose  hiAP 
performance  does  not  fall  within  the 
criteria  in  paragraph  (b)  of  this  section, 
a  review  shall  be  conducted  which 
considers  the  extent  to  which  the 
recipient  made  use  of  housing  assistance 
resources  that  were  available  to  meet 
the  applicable  HAP  goals.  Where  such 
consideration  of  the  use  of  available 
resources  results  in  a  determination  that 
the  recipient  has  taken  all  reasonable 
actions  to  use  available  resources  and 
has  not  impeded  the  provision  of 
housing  assistance  which  would  have 
been  consistent  with  the  H.AP  goals. 
HUD  may  also  consider,  under  such 
circumstances,  that  a  recipienl  has 
carried  out  its  HAP  in  a  timely  manner. 

(d)  In  measuring  progress  in  achieving 
one-year  goals,  HUD  will  consider  the 
extent  to  which  the  recipient  has  made 
or  received  firm  financial  commitments 
which  have  not  subsequently  been 
canceled  for  specific  projects, 
households  or  units  identified  in  the 
HAP  by  household  and  tenure  type    " 
within  a  two  year  period.  Progress  in 
achieving  the  three-year  goal  will 
consider  the  movement  of  firm  financial 
commitments  to  start  of  rehabilitation  or 
construction,  or  in  the  case  of  the 
Section  8  Housing  Assistance  Payment 
Program— Existing  Housing  (24  CFR  Pari 
682)  certificates  or  vouchers  under 
section  B(o)  of  the  United  Slates 
Housing  Act  of  1937  to  occupancy, 
within  a  reasonable  period  of  time.  Such 
reasonable  period  of  time  may  be  within 
the  three-year  penod  covered  by  the 
applicable  three-year  goals,  or.  for  firm 
financial  commitments  received  late  in 
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the  three-year  period,  il  may  be  a  year 
or  more  into  the  next  three-year  cycle. 

(el  If  HUD  determines  ihat  an 
eniillement  gram  recipient  has  not  met 
the  criteria  outlined  in  paragraph  (b)  or 
(c)  of  this  section,  the  recipient  will  be 
notified  and  provided  a  rea.sonable 
opportunity  lo  demonstrate  to  the 
satisfaction  of  the  Secretary  that  the 
recipient  has  carried  out  its  HAP  in  a 
timely  manner  considering  all  relevant 
circumstances  and  the  recipient's 
actions  and  lack  of  actions  affecting  the 
provision  of  housing  assistance  within 
its  jurisdiction.  Failure  to  so 
demonstrate  will  be  cause  for  HUD  lo 
find  Ihat  the  recipient  has  failed  to  carry 
oul  its  HAP  in  a  timely  manner.  The 
response  by  the  recipient  should 
describe: 

(1|  The  factors  which  prevented  it 
from  meeting  those  HAP  goals  it  failed 
lo  meet;  and 

(2)  The  actions  which  were  taken  to 
facilitate  achieving  its  HAP  goals, 
including  the  following  where 
applicable: 

(i)  The  removal  of  impediments  under 
local  ordinances  and  land  use 
requirements  to  the  development  of 
assisted  housing; 

(ii)  The  formation  of  a  local  housing 
authorily  or  execution  of  an  agreement 
wilh  a  housing  authorily  having  powers 
lo  provide  assisted  housing  within  Ihe 
iurisdiction  of  Ihe  recipient,  when 
necessary  to  carry  out  the  HAP: 

(iii|  The  provision  of  sites, 
improvements  lo  sites,  and/or 
extensions  of  ulililies  to  sites  for 
assisted  housing  new  construction, 
provided  that  such  sites  meet  Ihe 
applicable  HUD  site  and  neighborhood 
standards: 

(iv)  Establishment  of  a  housing 
rehabilitalion  program  or  increased  use 
of  an  exisiing  one  where  substantial 
need  for  rehabilitation  is  evident:  and 

|v)  Cooperation  wi;li  a  lo'-al  housing 
aulhorily  or  other  proper  administrative 
body  lo  facilitate  operation  of  the 
Section  8  Housing  Assistance  Payment 
Program — Exisling  Housing  (or  a 
comparable  rental  assistance  program) 
through  such  means  as  landlord 
informaiion  programs  and  identification 
of  available  rental  unit  inventories. 

;  S70.904    Equal  Opportunity  and  Fair 
Houitng  Review  Criteria. 

(a)  Grncral  (1)  Where  the  criteria  in 
this  section  are  met,  Ihe  Department  will 
presume  that  the  recipient  has  carried 
oul  ils  CDBC'funded  program  in 
accordance  with  civil  rights 
certifications  and  civil  rights 
rpf]uirement5  of  the  Act  relating  to  equal 
employment  opportunily.  equal 
opportunity  in  services,  benefits  and 


participation,  and  is  affirmalivcly 
furthering  fair  housing  unless: 

(i)  There  is  evidence  which  shows,  or 
from  which  il  is  reasonable  lo  infer,  that 
Ihe  recipient,  motivated  by 
considerations  of  race,  color,  religion 
where  applicable,  sex,  national  origin, 
age  or  handicap,  has  treated  some 
persons  less  favorably  than  others,  or 
(ii)  There  is  evidence  that  a  policy, 
practice,  standard  or  method  of 
administration,  although  neutral  on  ils 
face,  operates  lo  deny  or  affect 
adversely  in  a  significantly  disparate 
way  the  provision  of  employment  or 
services,  benefits  or  parttcipalion  to 
persons  of  a  particular  race,  color, 
religion  where  applicable,  sex,  national 
origin,  age  or  handicap,  or  fair  housing 
to  persons  of  a  particular  race,  color, 
religion,  sex,  or  national  origin,  or 

(iii)  Where  Ihe  Secretary  required  a 
further  assurance  pursuant  to  §  570.304 
in  order  lo  accept  the  recipient's  prior 
civil  rights  certification,  the  recipient 
has  failed  to  meet  any  such  assurance. 

(2)  In  such  instances,  or  where  the 
review  cnleria  in  this  section  are  not 
met,  the  recipient  will  be  afforded  an 
opportunity  lo  present  evidence  that  il 
has  not  failed  to  carry  out  the  civil  rights 
certifications  and  fair  housing 
requirements  of  Ihe  Act.  The  Secretary's 
determination  of  whether  there  has  been 
compliance  with  the  applicable 
requirements  will  be  made  based  on  a 
review  of  the  recipient's  performance, 
evidence  submitted  by  Ihe  recipient,  and 
all  other  available  evidence.  The 
Department  may  also  initiate  separate 
compliance  reviews  under  title  VI  of  the 
Civil  Rights  Act  of  1964  or  section  109  of 
Ihe  Act. 

(b)  fiev/ew  for  equal  opportunity. 
Section  570.601(3)  sets  forth  the  general 
requirements  for  lille  VI  of  Ihe  Civil 
Rights  Act  of  1964  and  |  570.602  sets 
forth  the  general  requirements  for 
section  109  of  the  Act.  Together  these 
provisions  prohibit  discrimination  in  any 
program  or  activity  funded  in  whole  or 
in  part  with  funds  made  available  under 
this  part. 

(1 )  Review  for  equal  employment 
opportunily.  the  Department  will 
presume  that  a  recipient's  hiring  and 
employment  practices  have  been  carried 
out  in  compliance  with  its  equal 
opportunily  cerlincations  and 
requirements  of  Ihe  Act.  This 
presumption  may  be  rebutted  where, 
based  on  the  lolalily  of  circumstances, 
there  has  been  a  deprivation  of 
employment,  promotion,  or  training 
opportunities  by  a  recipient  lo  any 
person  within  the  meanmg  of  section 
109.  The  extent  lo  which  persons  of  a 
particular  race,  gender,  or  ethnic 
background  are  represented  in  Ihe 


workforce  may  in  certain  circumstances 
be  considered,  together  wilh  complaints, 
performance  reviews,  and  other 
information. 

(2)  Reiiew  of  equal  opportunity  in 
ser\-ices.  benefits  and porticlpolion.  The 
Department  will  presume  a  recipient  is 
carrying  oul  ils  programs  and  activities 
in  accordance  wilh  Ihe  civil  rights 
certifications  and  requirements  of  Ihe 
Act.  This  presumption  may  be  rebutted 
where,  based  on  the  totality  of 
circumstances,  there  has  been  a 
deprivation  of  services,  benefits,  or 
participation  in  any  program  or  activity 
funded  in  whole  or  in  part  with  block 
grant  funds  by  a  recipient  lo  any  person 
within  Ihe  meaning  of  section  109.  The 
extent  to  which  persons  of  a  particular 
race,  gender,  or  ethnic  background 
participate  in  a  program  or  activity  may 
in  certain  circumstances  be  considered, 
together  wilh  complaints,  performance 
reviews,  and  other  information. 

(c)  Fair  housing  review  criteria. 
Section  570.601(b)  sets  forth  Ihe  general 
requirements  for  Title  VIII  of  Ihe  Civil 
Rights  Act  of  1968  and  the  grantee's 
certification  that  it  will  affirmatively 
further  fair  housing.  In  reviewing  a 
recipient's  actions  in  carrying  oul  ils 
housing  and  community  development 
activities  in  a  manner  lo  affirmatively 
further  fair  housing  in  the  private  and 
public  housing  sectors,  absent 
independent  evidence  to  the  contrary 
the  Department  will  consider  thai  a 
recipient  has  taken  such  actions  in 
accordance  with  ils  certification  if  the 
recipient  meets  the  following  review 
criteria: 

(1)  The  recipient  has  conducted  an 
analysis  to  determine  Ihe  impediments 
to  fair  housing  choice  in  ils  housing  and 
community  development  program  and 
adivities.  The  term  "fair  housing 
choice"  means  the  ability  of  persons, 
regardless  of  race,  color,  religion,  sex,  or 
national  origin,  of  similar  income  levels 
lo  have  available  to  them  the  same 
housing  choices.  This  analysis  shall 
include  a  review  for  impediments  lo  fair 
housing  choice  in  Ihe  following  areas: 

(i)  The  sale  or  rental  of  dwellings; 

(ii)  The  provision  of  housing 
brokerage  services; 

(iii)  The  provision  of  Rnancing 
assistance  for  dwellings; 

(iv)  Public  policies  and  actions 
affecting  Ihe  approval  of  sites  and  other 
building  requirements  used  in  Ihe 
approval  process  for  the  construction  of 
pubUcly  assisted  housing; 

(v)  The  administrative  policies 
concerning  community  development  and 
housing  activities,  such  as  urban 
homesleading.  mullifamily 
rehabilitation,  and  activities  causing 
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displacement,  which  affect  opportunities 
of  minority  households  to  select  housing 
inside  or  outside  areas  of  minority 
concentration;  and 

(vij  Where  there  is  a  determination  of 
unlawful  segregation  or  other  housing 
discrimination  by  a  court  or  a  finding  of 
noncompliance  by  HUD  regarding 
assisted  housing  within  a  recipient's 
iurisdiction,  an  analysis  of  the  actions 
which  could  be  taken  by  the  recipient  lo 
help  remedy  Ihe  discriminatory 
condition,  including  actions  involving 
Ihe  expenditure  of  funds  made  available 
under  this  part. 

(2)  Based  upon  Ihe  conclusions  of  the 
analysis  in  (1)  above.  Ihe  recipient  has 
(aken  lawful  steps,  consistent  wilh  this 
part,  relating  to  housing  and  community 
development  lo  overcome  the  effects  of 
conditions  that  limit  fair  housing  choice 
within  the  recipient's  jurisdiction.  Such 
actions  may  include: 

(i)  Enactment  and  enforcement  of  an 
ordinance  providing  for  fair  housing 
consistent  wilh  the  federal  fair  housing 
law; 

(ii)  Support  of  the  administration  and 
enforement  of  stale  fair  housing  laws 
providing  for  fair  housing  consistent 
with  the  federal  fair  housing  law; 
(ill)  Participation  in  voluntary 
partnerships  developed  wilh  public  and 
private  organizations  to  promote  the 
achievement  of  Ihe  goal  of  fair  housing 
choice  (including  implementation  of  a 
locally-developed  and  HlID-approved 
New  Horizons  comprehensive  fair 
housing  plan); 

(iv)  Contracting  with  private 
organizations,  including  private  fair 
housing  organizations,  where  such 
support  will  bring  about  actions 
consistent  wilh  titles  VI  and  VIIL  to 
address  the  impediments  identified  in 
the  analysis  described  in  paragraph 
|C)(1)  of  this  section; 

(v)  Activities  which  assist  in 
remedying  findings  or  determinations  of 
unlawful  segregation  or  other 
discriminalion  involving  assisted 
housing  within  the  recipient's 
jurisdiction. 

(vi)  Other  actions  consistent  with  law 
determined  lo  be  appropriate  based 
upon  the  conclusions  of  the  analysis. 

(d)  Actions  to  use  minority  and 
women's  business  firms.  The 
Department  will  review  a  recipient's 
performance  to  determine  if  it  has 
administered  ils  activities  funded  with 
assistance  under  this  part  in  a  manner 
lo  encourage  use  of  minority  and 
women's  business  enterprises  described 
in  Executive  Orders  11625. 12432  and 
12138,  and  24  CFR  85.36(e).  In  making 
this  review.  Ihe  Department  will 
determine  if  Ihe  grantee  has  taken 
actions  required  under  5  65.361e)  of  this 


chapter,  and  will  review  Ihe 
effectiveness  of  those  actions  in 
accomplishing  the  objectives  of 
§  85.36(e)  of  this  chapter  and  the 
Executive  Orders.  No  recipient  is 
required  by  this  pari  lo  attain  or 
maintain  any  particular  statistical  level 
of  participation  in  its  contracting 
activities  by  race,  ethnicity,  or  gender  of 
the  contractor's  owners  or  managers. 

§  570.905    Review  ol  continuing  capacity 
to  carry  out  CDBG  funded  actlvtlies  In  a 
timely  manner. 

If  Hl.'D  determines  ihal  the  recipient 
has  not  carried  oul  ils  CDBG  activities 
and  certifications  in  accordance  wilh 
the  requirements  and  criteria  described 
in  §§  570.901  or  570.902,  HUD  will 
undertake  a  further  review  to  determine 
whether  or  not  the  recipient  has  the 
continuing  capacity  to  carry  oul  its 
activities  in  a  timely  manner.  In  making 
the  determination,  the  Department  will 
consider  the  nature  and  extent  of  the 
recipient's  performance  deficiencies, 
types  of  corrective  actions  the  recipient 
has  undertaken  and  Ihe  success  or  likely 
success  of  such  actions 

§  S70M6    Review  of  uiDan  countie*. 

In  reviewing  the  performance  of  an 
urban  county.  HUD  will  hold  the  county 
accountable  for  the  actions  or  failures  to 
act  of  any  of  the  units  of  general  local 
government  participating  in  the  urban 
county.  Where  the  Department  finds 
that  a  participating  unit  of  government 
has  failed  to  cooperate  with  the  county 
to  undertake  or  assist  in  undertaking  an 
essential  community  development  or 
assisted  housing  activity  and  that  such 
failure  results,  or  is  likely  to  result,  in  a 
failure  of  the  urban  county  to  meet  any 
requirement  of  Ihe  program  or  other 
applicable  laws,  the  Department  may 
prohibit  the  county's  use  of  funds  made 
available  under  this  part  for  Ihat  unil  of 
government.  HUD  will  also  consider  any 
such  failure  to  cooperate  in  ils  review  of 
a  future  cooperation  agreement  between 
the  county  and  such  included  unit  of 
government  described  at  i  570.307(b)(2). 

J5  570.907-570.909    [Reserved] 

§570.910    Corrective  and  remedial  actions. 

(a)  General.  Consistent  with  the 
procedures  described  m  i  570.900(b).  the 
Secretary  may  lake  one  or  more  of  the 
actions  described  in  paragraph  (b|  of 
this  section.  Such  actions  shall  be 
designed  lo  prevent  a  continuation  of 
ihe  performance  deficiency;  mitigate,  to 
the  extent  possible,  the  adverse  effecU 
or  consequences  of  the  deficiency;  and 
prevent  a  recurrence  of  the  deficiency. 

(b)  Actions  authorned.  The  following 
lists  the  aclions  that  HUD  may  lake  in 
response  to  a  deficiency  identified 


during  the  review  of  a  recipient's 
performance: 

(1)  Issue  a  letter  of  warning  advising 
the  recipient  of  the  deficiency^ and 
putting  the  recipient  on  notice  Ihal 
additional  action  will  be  taken  if  the 
deficiency  is  not  corrected  or  is 
repeated; 

(2)  Recommend,  or  request  the 
recipient  lo  submit,  proposals  for 
corrective  actions,  including  Ihe 
correction  or  removal  of  the  ••:ajses  of 
the  deficiency,  through  such  actions  as: 

(i)  Preparing  and  following  a  schedule 
of  actions  for  carrying  out  the  affected 
CDBG  activities,  consisting  of  schedules, 
timetables  and  milestones  necessary  lo 
implement  the  affected  CDBG  activities: 

(ii)  Establishing  and  following  a 
management  plan  which  assigns 
responsibilities  for  carrying  oul  the 
aclions  identified  in  paragraph  (b)(2)(i) 
of  this  section; 

(iii)  For  entitlement  recipients, 
canceling  or  revising  affected  activities 
which  are  no  longer  feasible  lo 
implement  due  lo  the  deficiency  and 
reprogramming  funds  from  such  affected 
activities  to  other  eligible  activities 
(pursuant  to  the  citizen  participation 
requirements  in  Subpart  D):  or 

(iv)  Other  aclions  which  will  serve  to 
prevent  a  continuation  of  the  deficiency, 
miligale  (to  the  extent  possible)  the 
adverse  effects  or  consequences  of  the 
deficiency,  and  prevent  a  recurrence  of 
the  deficiency; 

(3)  Advise  the  recipient  ihal  a 
certification  will  no  longer  be 
acceptable  and  that  additional 
assurances  will  be  required: 

(4)  Advise  die  reapienl  to  suspend 
disbursement  of  funds  for  Ihe  deficient 
activity; 

(5)  Advise  the  recipient  to  reimburse 
its  program  account  or  letter  of  credit  in 
any  amounts  improperly  expended  and 
reprogram  the  use  of  the  funds  in 
accordance  with  applicable 
requirements; 

(B)  Change  the  method  of  payment  lo 
the  recipient  from  a  letter  of  credit  basis 
lo  a  reimbursement  basis; 

(7)  In  the  case  of  claims  payable  lo 
HUD  or  the  U.S.  Treasury,  institute 
collection  procedures  pursuant  lo 
Subpart  B  of  24  CFR  Part  17;  and 

(fl)  In  the  case  of  an  cntilleraeni 
recipient,  condition  the  use  of  funds 
from  a  succeeding  fiscal  year's 
allocation  upon  appropriate  corrective 
action  by  the  recipient  pursuant  lo 
§  570.304(d).  The  failure  of  the  recipient 
to  undertake  die  actions  specified  in  Ihe 
condition  may  result  in  a  reduction, 
pursuant  lo  S  570.911.  of  the  enliUemenI 
recipient's  armual  grant  by  up  to  Ihe 
amount  conditionally  granted. 
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■;  570  9 11     Reduction,  withdrawal,  or 
ad|ustment  of  a  grant  or  other  appropriate 
acnon. 

Ia|  Opportunity  for  an  informal 
consultation.  Prior  to  a  reduction, 
withdrawal,  or  adjustment  of  a  grant  or 
other  appropriate  action,  taken  pursuant 
to  paragraph  |bl.  (c).  or  (d]  of  this 
section,  the  recipient  shall  be  notified  of 
such  proposed  action  and  given  an 
opportunity  within  a  prescribed  time 
period  for  an  informal  consultation. 

(b)  Entitlement  grants.  Consistent 
wiih  the  procedures  described  in 

S  570.900(b).  the  Secretary  may  make  a 
reduction  m  the  entitlement  grant 
amount  either  for  the  succeeding 
program  year  or.  if  the  grant  had  been 
conditioned,  up  to  the  amount  that  had 
been  conditioned.  The  amount  of  the 
reduction  shall  be  based  on  the  severity 
of  (he  deficiency  and  may  be  for  the 
entire  grant  amount. 

(c)  IfUD-administered  small  cities 
grants.  Consistent  with  the  procedures 
described  in  §  570.90O(b|.  the  Secretary 
may  adjust,  reduce  or  withdraw  the 
grant  or  take  other  actions  as 
appropriate,  except  that  funds  already 
expended  on  eligible  approved  activities 
shall  not  be  recaptured  or  deducted  from 
future  grants, 

(d)  Urban  Development  Action 
Grants.  Consistent  with  the  procedures 
described  in  §  570.900(b).  the  Secretary 
may  adjust,  reduce  or  withdraw  the 
grant  or  take  other  actions  as 
appropriate,  except  that  funds  already 
expended  on  eligible  approved  activities 
shall  not  be  recaptured  or  deducted  from 
future  Brap.!,s  made  to  the  recipu;nt 

§S70.9t2    Nondttcrlmlnatlon  compliance. 

(a)  Whenever  'he  Secretary 
determines  that  a  unit  of  general  local 
government  which  is  a  recipient  of 
assistance  under  this  part  has  failed  to 
comply  with  |  570.602.  the  Secretary 
shall  notify  the  governor  of  such  State  or 
chief  executive  officci  uf  s^ch  vnit  of 
general  local  government  of  the 
noncompliance  and  shall  request  the 
governor  or  the  chief  executive  officer  to 
secure  compliance.  If  within  a 
reasonable  period  of  time,  not  to  exceed 
sixty  days,  the  governor  or  chief 
executive  officer  fails  or  refuses  to 
secure  compliance,  the  Secretary  is 
aiithnfized  tn: 

II)  Refer  the  matter  to  the  .-Mtorney 
General  with  a  recommendation  that  an 
.ipproprlale  civil  action  be  instituted: 

(21  Exerise  the  powers  and  functions 
provided  by  title  VI  of  the  Civil  Rights 
Act  of  1964  142  U  S.C.  2000d); 

(3)  Exercise  ihe  powers  and  functions 
provided  for  in  §  570,913;  or 

(4)  Take  such  other  action  as  may  be 
provided  by  law. 


(b)  When  a  matter  is  referred  to  the 
Attorney  General  pursuant  to  paragraph 
(a)(1)  of  this  section,  or  whenever  Ihe 
Secretary  has  reason  to  believe  that  a 
State  or  a  unit  of  general  local 
government  Is  engaged  in  a  pattern  or 
practice  in  violation  of  the  provisions  of 
§  570.602.  Ihe  Attorney  General  may 
bring  a  civil  action  in  any  appropriate 
United  States  district  court  for  such 
relief  as  may  be  appropriate,  including 
injunctive  relief, 

§  570.913     Other  remedies  for 
noncompliance. 

(a)  If  the  Secretary  finds  after 
reasonable  notice  and  opportunity  for 
hearing  that  a  recipient  has  failed  to 
comply  substantially  with  any  provision 
of  this  Part,  the  Secretary,  until  he/she 
is  satisfied  that  there  is  no  longer  any 
such  failure  to  comply,  shall: 

(1)  Terminate  payments  to  the 
recipient; 

(2)  Reduce  payments  to  the  recipient 
by  an  amount  equal  to  the  amount  of 
such  payments  which  were  not 
expended  in  accordance  with  this  part; 
or 

(3)  Limit  the  availability  of  payments 
lo  programs  or  activities  not  affected  by 
such  failure  to  comply. 

Provided,  however  thai  the  Secretary 
may  on  due  notice  suspend  payments  at 
any  time  after  the  issuance  of  a  notice  of 
opportunity  for  hearing  pursuant  lo 
paragraph  (c)|l)  of  this  section,  pending 
such  hearing  and  a  final  decision,  to  the 
extent  the  Secretary  determines  such 
action  necessary  lo  preclude  the  further 
expenditure  of  funds  for  activities 
•iffecled  by  such  failure  to  comply. 

(b)  In  lieu  of.  or  in  addition  to.  any 
action  authorized  by  paragraph  (a)  of 
this  section,  the  Secretary  may.  if  he/she 
has  reason  to  believe  that  a  recipient 
has  failed  to  comply  substantially  with 
any  provision  of  this  Part; 

(1)  Refer  Ihe  matter  to  the  Attorney 
General  of  the  United  States  with  a 
recommendation  that  an  appropriate 
civil  action  be  instiluled;  and 

(2)  Upon  such  a  referral,  the  Attorney 
General  may  bring  a  civil  action  in  any 
United  Slates  district  court  having 
venue  thereof  for  such  relief  as  may  be 
appropriate,  including  an  action  lo 
recover  the  amount  of  the  assistance 
furnished  under  this  pari  which  was  not 
expended  in  accordance  with  it,  or  for 
mandatory  or  injunctive  relief: 

(c)  Proceedings.  When  the  Secretary 
proposes  lo  take  action  pursuant  to  this 
section,  the  respondent  is  the  unit  of 
general  local  government  or  Slate 
receiving  assistance  under  this  part. 
These  procedures  are  to  be  followed 
prior  to  imposition  of  a  sanction 


described  in  paragraph  (a)  of  this 
section: 

( 1 )  Notice  of  opportunity  for  hearing: 
The  Secretary  shall  notify  the 
respondent  in  writing  of  the  proposed 
action  and  of  the  opportunity  for  a 
hearing.  The  notice  shall: 

(i)  Specify,  in  a  manner  which  is 
adequate  to  allow  the  respondent  lo 
prepare  its  response,  allegations  with 
respect  to  a  failure  to  comply 
substantially  with  a  provision  of  this 
part 

(ii)  State  thai  the  hearing  procedures 
are  governed  by  these  rules; 

(iii)  State  that  a  hearing  may  be 
requested  wilhin  10  days  from  receipt  of 
the  notice  and  Ihe  name,  address  and 
telephone  number  of  the  person  to 
whom  any  request  for  hearing  is  to  be 
addressed: 

|iv)  Specify  the  action  which  Ihe 
Secretary  proposes  to  lake  and  that  the 
authority  for  this  action  is  section  111(a) 
of  the  Act; 

(v)  Stale  that  if  the  respondent  fails  lo 
request  a  hearing  within  the  time 
specified  a  decision  by  default  will  be 
rendered  against  the  respondent;  and 

(vi)  Be  sent  to  the  respondent  by 
certified  mail,  return  receipt  requested. 

(2)  Initiation  of  hearing.  The 
respondent  shall  be  allowed  at  least  10 
days  from  receipt  of  the  notice  within 
which  to  notify  HUD  of  its  request  for  a 
hearing.  If  no  request  is  received  within 
the  time  specified,  the  Secretary  may 
proceed  to  make  a  finding  on  the  issue 
of  compliance  with  this  part  and  lo  lake 
the  proposed  action. 

(3)  Administrative  Law  Judge. 
Proceedings  conducted  under  these  rules 
shall  be  presided  over  by  an 
Administrative  Law  Judge  (ALJ). 
appointed  as  provided  by  section  11  of 
the  Administrative  Procedures  Act  (5 
U.S.C.  3105)  The  case  shall  be  referred 
lo  the  AL)  by  the  Secretary  at  the  time  a 
hearing  is  requested.  The  AL]  shall 
promptly  notify  the  parties  of  the  time 
and  place  at  which  Ihe  hearing  will  be 
held.  The  ALJ  shall  conduct  a  fair  and 
impartial  hearing  and  take  all  action 
necessary  to  avoid  delay  in  the 
disposition  of  prociiedings  and  to 
maintain  order.  The  AL|  shall  have  all 
powers  necessary  lo  those  ends, 
including  but  not  limited  to  the  power  to: 

(i)  Administer  oalhs  and  affirmations; 

(li)  Issue  subpoenas  as  authorized  by 
law; 

(iii)  Rule  upon  offers  of  proof  and 
receive  relevant  evidence; 

(iv)  Order  or  limit  discovery  prior  to 
the  hearing  as  Ihe  interests  of  justice 
may  require; 
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(v)  Regulale  Ihe  course  of  Ihe  hearing 
and  the  conduct  of  the  parties  and  their 
counsel; 

(vi)  Mold  conferences  for  the 
settlement  or  simplification  of  the  issues 
by  consent  of  the  parties; 

(vii)  Consider  and  rule  upon  all 
procedural  and  olher  motions 
appropriate  in  adjudicative  proceedings; 
and 

(viii)  Make  and  file  initial 
determinations. 

(4)  fcV  parte  communications.  An  ex 
parte  communication  is  any 
communication  with  an  ALJ.  direct  or 
indirect,  oral  or  >vritlen,  concerning  Ihe 
merits  or  procedures  of  any  pending 
proceeding  which  is  made  by  a  party  in 
die  absence  of  any  other  party.  Ex  parte 
communications  are  prohibited  except 
where  the  purpose  and  content  of  Ihe 
communication  have  been  disclosed  in 
advance  or  simultaneously  to  all  parties, 
or  the  communication  is  a  request  for 
information  concerning  the  status  of  the 
case.  Any  AL)  who  receives  an  ex  parte 
communication  which  the  AL)  knows  or 
has  reason  to  believe  is  unauthorized 
shall  promptly  place  the  communication, 
or  its  substance,  in  all  files  and  shall 
furnish  copies  to  all  parties. 
Unauthorized  ex  parte  communications 
shall  nol  be  taken  inio  consideration  in 
deciding  any  matter  in  issue. 

(S)  TVte  hearing  All  parties  shall  have 
Ihe  right  lo  be  represented  at  the  hearing 
by  counsel.  The  At)  shall  conduct  the 
proceedings  in  an  expeditious  manner 
while  allowing  Ihe  parlies  to  present  all 
oral  and  written  evidence  which  tends 
lo  support  their  respective  positions,  but 
the  ALI  shall  exclude  irrelevant 
immalerial  or  unduly  repetitious 
evidence.  The  Department  has  the 
burden  of  proof  in  shovi  ing  by  a 
preponderance  of  the  evidence  that  the 
respondent  failed  to  comply 


substantially  with  a  provision  of  this 
part.  Each  parly  shall  be  allowed  to 
cross-examine  adverse  witnesses  and  to 
reliul  and  comment  upon  evidence 
presented  by  the  other  party.  Hearings 
shall  be  open  lo  the  public.  So  far  as  Ihe 
orderly  conduct  of  the  hearing  permits, 
interested  persons  other  than  the  parties 
may  appear  and  participate  in  the 
hearing. 

(0)  Transcripts.  Hearing  shall  be 
recorded  and  transcribed  only  by  a 
reporter  under  the  supervision  of  the 
AX.|,  The  orginal  transcripl  shall  be  a 
part  of  the  record  and  shall  conslilutc 
the  sole  official  transcripl.  Respondents 
and  the  public,  at  their  own  expense, 
may  obtain  copies  of  the  transcript. 

(7)  The  AL/s  decision.  At  Ihe 
conclusion  of  Ihe  hearing,  the  AL]  shall 
give  the  parties  a  reasonable 
opportunity  to  submit  proposed  findings 
and  conclusions  and  supporting  reasons 
therefor.  Within  25  days  after  the 
conclusion  of  the  hearing,  the  AL]  shall 
prepare  a  written  decision  which 
includes  a  statement  of  findings  and 
conclusions,  and  the  reasons  or  basis 
therefor,  on  all  the  material  issues  of 
fact,  law  or  discretion  presented  on  the 
record  and  the  appropriale  sanction  or 
denial  thereof.  The  decision  shall  be 
based  on  consideration  of  Ihe  whole 
record  or  those  parts  thereof  cited  by  a 
party  and  supported  by  and  in 
accordance  with  the  reliable,  probative, 
and  substantial  evidence.  A  copy  of  the 
decision  shall  be  furnished  to  the  parties 
inunedialely  by  certified  mail,  return 
receipt  requested,  and  shall  include  a 
notice  thai  any  requests  for  review  by 
the  Secretary  must  be  made  in  writing  to 
the  Secretary  wilhin  30  days  of  Ihe 
receipt  of  the  decision, 

(81  The  record.  The  transcript  of 
testimony  and  exhibits,  together  with 
the  decision  of  the  ALI  and  all  papers 


and  requests  filed  in  the  proceeding, 
conslitules  the  exclusive  record  for 
decision  and.  on  payment  of  its 
reasonable  cost,  shall  be  made  available 
to  the  parties.  .'Kfter  reaching  his/her 
initial  decision,  die  AL)  shall  certify  to 
the  complete  record  and  forward  the 
record  to  the  Secretary. 

(9)  Review  by  Ihe  Secretary.  The 
decision  by  Ihe  ALI  shall  constitute  the 
final  decision  of  Ihe  Secretary  unless, 
within  30  days  after  the  receipt  of  the 
decision,  either  the  respondent  or  Ihe 
Assistant  Secretary  for  Community 
Planning  and  Development  files  an 
exception  and  request  for  review  by  the 
Secretary.  The  excepting  party  must 
transmit  simultaneously  to  the  Secretary 
and  Ihe  other  parly  the  request  for 
review  and  the  basis  of  die  party's 
exceptions  to  die  findings  of  the  AL) 
The  other  party  shall  be  allowed  30  days 
from  receipt  of  die  exception  lo  provnde 
the  Secretary  and  the  excepting  parly 
with  a  written  reply.  The  Secretary  shall 
then  review  the  record  of  Ihe  case, 
including  the  exceptions  and  the  reply. 
On  the  basis  of  such  review,  the 
Secretary  shall  issue  a  written 
determination,  including  a  statement  of 
the  reasons  or  basis  therefor,  affirming, 
modifying  or  revoking  Ihe  decision  of 
the  ALI  The  Secretary's  decision  shall 
be  made  and  transmitted  to  Ihe  parties 
widiin  80  days  after  the  decision  of  Ihe 
AL)  was  furnished  to  the  parties. 

(10)  Judicial  review.  The  respondent 
may  seek  judif  ial  review  of  Ihe 
Secretary's  decision  pursuant  to  section 
111(c)  of  die  Act 
lack  R.  Slokvis. 

Assistant  Secretary  for  Commmrily  Planning 
and  Development. 
(FR  Dot  88-20101  Filed  9-2-88:  ft«  am] 

WILING  coot  4210.J»-II 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Guidelines  for  Nonprocurement 
Debarment  and  Suspension 

AuRust  31.  lyfla. 

AGENCV:  Office  of  Management  and 

Budgt^f 

ACTION:  Notice. 

SUMMARY:  This  Notice  provides  further 
information  about  the  final  OMB 
guidelines  and  27-agency  final  common 
rule,  published  May  28,  1988. 
promulgated  pursuant  to  Sections  6  and 
3.  respectively,  of  Executive  Order 
12M9,  "Debarment  and  Suspension." 
DATt  The  effective  date  for  the  27- 
figency  final  common  rule  is  October  1. 
19HH 

AOOficsS:  Bdrbara  F  Kahlow.  Financial 
MdndRemeni  Division,  Office  of 
Mdndgement  and  Budget.  Room  10225 
New  F.xpcutive  Office  Building, 
VVashinKton.  DC  20503 
FOR  FURTHER  INFORMATION  CONTACT: 
tJiirbara  F  Kdhlow.  Financia! 
M<indgemen(  Division.  Office  of 
Management  and  Budget.  Room  10225 
New  Executive  Office  Building. 
Washington.  DC  20503.  Telephone  (202) 
395-3053 
SUPPLEMENTARY  INFORMATION: 

Expcutive  Order  12549.  'Df-harment  and 
Suspension.  ■  was  signed  by  President 
Redsan  on  February  IB.  1988  (51  FR 
6370-1 ).  Section  6  of  the  Order  states 
that  'The  Director  of  the  Office  of 
Management  and  Budjijirt  is  aothorized 
to  issue  guidelines  to  Executive 
departments  and  agencies  that  govern 
which  programs  and  activities  are 
covered  by  this  order,  prescribe 
govemmentwide  criteria  and 
Rovemmentwide  mrnrmam  due  process 
procedures,  nnd  tet  forth  other  related 
details  for  the  effective  administration 
of  the  guidelines."  Section  3  of  the  Order 
stales  that  "Executive  departments  and 
agencies  shall  issue  regulations 
governing  their  implementation  of  this 
Order  that  shall  be  consistent  with  the 
guidelines  issued  under  Section  6."  In 
acxordance  with  Section  3  of  the  Order. 
27  agencies  published  a  final  common- 
rule  on  May  28.  1988  (53  FR  191Bl-2n(. 
The  Office  of  Management  and  Budget 
(OMB).  by  Notice  published  the  same 
day,  adopted  the  final  common  rule  as 
Its  final  guidelines  (53  FR  19160). 

The  preamble  to  the  27-agency  final 
common  rule  stated  that  "The  next  step 
towards  a  comprehensive  debarment 
and  suspension  system  covering  both 
procurement  and  nonprocurement 
activities  will  require  technical  revisions 
to  be  made  to  both  this  final  common 


rule  and  to  48  CFR  Subpart  9  4.  which 
governs  procurement  debarment  and 
sospension  actions.  The  public  will  have 
a  further  opportunity  to  comment  al 
that  time.  In  addition,  before  the 
October  1. 1988  effective  date  of  this 
final  common  rule,  the  public  has  the 
opportunity  to  address  general  questions 
and  concerns  to  OMB  or  specific 
program  questions  to  the  affected 
agency." 

The  27  agencies  which  participated  in 
the  Hnal  common  rule  and  the  parti  of 
the  Code  of  Federal  Regulations  affected 
are  listed  below: 

Department  of  Commerce 

15  CFR  Pan  26 
Department  of  Defense 

32  CFR  Part  280 
Department  of  Educalion 

34  CFR  Parts  S5  and  668 
Department  of  Energy 

10  CFR  Part  1036 
Department  of  Health  and  Human  Service* 

45  CFR  Part  76 
Department  of  Housing  and  Urban 
Development 

24  a-H  Part  24 
Department  of  the  Interior 

43  CVR  Part  12 
Department  of  {ustice 

2a  CFR  Part  67 
Department  uf  l.abor 

29  CFR  Pan  m 
Department  of  State 

22  CFR  Part  137 
Department  of  Transportation 

49  CFR  Part  29 
Department  of  th«  Treasury 

2ft  CFR  Part  801 
ACTION 

45CFRP>jrt  12J9 
Agency  fcir  fntemational  Development 

22  CFR  Part  206 
Eiivironmeptal  Proleetion  Agency 

40  CFR  Part  32 

Federaf  EmerRency  Management  Agency 

44  CFR  Part  17 

Federal  Meduiton  and  Conciliation  Service 

29  CFR  Part  1471 
General  Servtcea  Admstlstralion 

41  CFR  Part  101-50 
Instiiule  of  Museum  Services 

45  CFR  Part  1185 

National  Aeronautics  and  Space 
Administration 

14  CFR  Part  1285 
National  Archives  and  Records 
Administration 

36  CFR  Part  1209 
National  Endowment  for  the  Arts 

45  CFR  Part  1154 
National  Endowment  for  Ihe  Humanities 

45  CFR  Part  1160 
National  Science  Foundation 

45  CFR  Part  620 
Small  Business  Administration 

13  CFR  Part  145 
United  States  Information  Agency 

22  CFR  Part  513 
Veterans  Administration 

38  CFR  Part  44 

This  Notice  serves  two  purposes:  To 
inform  the  public  about  the  status  of  the 


interim  final  language  in  the 
Doaprocuremenl  suspension  and 
debarment  guidelines  and  common  rule 
on  coverage  of  international 
transactions,  and  to  inform  the  public 
about  Ihe  public  comment  on  general 
4ue»hons  addressed  to  the  Office  of 
Management  and  Budget  (OMB)  since 
the  May  26.  1988  publication. 

With  respect  to  the  former,  the  public 
comment  period  ended  on  July  25,  1988. 
There  were  no  public  comments 
received  on  the  interim  final  language 
on  coverage  of  international 
transactions.  As  a  consequence.  OMB 
wtU  not  be  amending  its  guidelines  and 
the  mterim  language  can  be  considered 
•dopted  as  part  of  OMB's  final 
guidelines.  The  interim  final  portions  of 
the  common  mle  will  remain  in  effect 
indefinitely,  and  will  be  made  final  by 
the  27  agencies  simultaneously  with  the 
next  rulemaking,  as  discussed  above. 
which  will  address  technical  revisions 
both  to  the  nonprocurement  common 
role  and  the  procurement  rules 
governing  suspensions  and  debarments. 

With  respect  to  general  questions 
addressed  to  OMB.  to  date  OMB  has 
received  three  letters  based  on  the  May 
26. 1988  publication.  The  three  letters 
are  reproduced  herein  as  well  as  OMB's 
reply  to  the  first  two.  The  letters  were 
submitted  by:  the  Chairman  and  two 
members  of  the  Committee  on 
Agriculture  of  the  US.  House  of 
Representatives;  Senator  Carl  Levin, 
Chairman  of  the  Subcommittee  on 
Oversight  of  Government  Management 
of  the  Committee  on  Governmental 
Affairs  of  the  US,  Senate:  and.  the 
University  of  California  at  Berkeley. 

The  first  letter  largely  related  to  the 
potential  impact  of  the  nonprocurement 
common  rule  on  farmers.  The  second 
letter  raised  questions  about  the  "flow- 
down"  requirements  in  the  common  rule. 
including  when  certifications  would  be 
refpiired.  The  third  letter  complimented 
the  changes  made  in  response  to  public 
comments,  including  the  University's 
comments,  and  expressed  concern  about 
two  agency-specific  deviations  to  the 
common  rule. 

Parts  of  this  Notice  will  be 
incorporated  in  the  preamble,  rule,  or  an 
appendix  of  the  next  rulemaking,  which 
wtQ  address  technical  revisions  both  to 
the  nonprocurement  and  procurement 
rules  on  suspensions  and  debarments.  In 
the  interim,  each  agency's  implementing 
rule  will  contain  a  cross  reference  to  this 
Notice. 

In  response  to  concerns  expressed  in 
the  third  letter,  the  D';partments  of 
Commerce  and  Interior  are  expected  (o 
adopt  the  same  scope  as  the  common 
rule.  i.e..  without  Ihe  language  about 
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"intermediaries"  and  "direct  and 
indirect  costs."  These  departments  had 
not  completed  their  analysis  of  their 
nonprocurement  programs  and  activities 
beyond  those  originally  identified  as 
covered  (e.g..  grants,  cooperative 
agreements,  scholarships,  fellowships, 
loans,  loan  guarantees,  subsidies, 
insurance,  payments  for  specified  use, 
donation  agreements,  and  subawards 
and  subcontracts).  Some  of  their  other 
nonprocnirement  programs  and  activities 
are  expected  to  fall  under  the  exceptions 
listed  in  the  common  rule  in  S  — HO  [b] 
(2).  such  as  incidental  benefits:  others 
wilt  be  covered  and  will  be  so  identified. 

The  University  of  California  at 
Berkeley  also  expressed  concern  about 
the  intention  ai  the  Environmental 
Protection  Agency  (liPAMo  elaborate 
upon  the  common  certification  language. 
In  response  to  this  letter  and  a 
recommendation  from  one  of  the  27 
agencies  in  the  common  rule.  OMB  is 
awaiting  replies  from  a  survey  of  the  27 
agencies  iiboul  the  desirability  and 
practicality  of  changing  the 
certifications  into  a  standard  form. 
Thus,  a  decision  on  changing  EPA's 
approach  awaits  completion  of  this 
analysis. 

Further  information  regarding 
implementation  of  the  Order  may  be 
obtained  from  the  Financial 
Management  Division  at  395-3053. 
losepb  R.  Wright.  )r.. 
Dpputy  Director. 

Herein  follows  the  text  of  the  first 
letter  and  OMB  aiep^. 

U.S.  House  of  Representatives 

Cumwittre  on  Agricii.Uiin' 

|une  22.  l9Ba 

The  Honornbie  lames  C.  J#ller.  III. 

Office  of  Managemeni  and  Budget. 

Executive  Offit^  BuiJding. 

Woshiitgton.  DC  20503. 

Dear  Mr  MiUerThe  Federal  Register  of 
ThuriMJay,  May  2fl,  1988.  contained  the  final 
common  rule  and  the  inienm  final  rule 
establishing  a  svstem  of  non-procurement 
debarments  and  suspensions  beiween  federal 
t'veculive  a^enaes.  It  is  our  understanding 
thai  this  system  will  place  on  record  those 
who.  as  iiiUured  from  thepKflaiiiie.Ui.Uu 
final  common  rule,  commii  "fraud  wasle.  and 
abuse"  through  their  non -procurement 
contracts- 

As  you  know,  in  recent  years  many  in  the 
agricultural  commumly  have  been  severely 
hit  by  the  unique  hardships  bruug^on  by  the 
farm  crisis.  The  dear  maiority  have  been 
domg  all  they  can  to  meet  their  contraclual 
obligations.  They  should  nut  be  considered  in 
the  same  category  as  those  who  have 
intentionally  set  out  to  commii    waste,  fraud, 
and  abuse"  against  the  Anwricao peoiflflk 

Wbtle  we  certainly  support  efforts  to  halt 
abusive  and  illegal  practices  regarding 
Kcivemmeni  nan- procurement  contracting,  we 


remain  concerned  over  the  effects  of 
suspensions  and  debarments  on  agricultural 
loans  to  individuals.  Although  OMB  has 
made  reassurances  that  the  intention  is  not  to 
include  farmers  who  may  be  delinquenl  on 
individual  loans  on  the  suspension  and 
debarment  list,  the  language  in  the  preamble 
does  not  seem  to  exclude  this  possibility. 
Specifically,  in  addressing  the  questions  of 

commentors  regarding  Section .305  of 

the  common  rule.  OMB  writes:  "concern 
that  .  .  .  this  provision  could  be  used  to 
exclude  persons  with  a  single  or  nominal 
debt"  IS  "unwarranted".  However.  OMB  goes 
on  to  state  that  a  person  may  be  included  on 
the  suspension  and  debarment  list  if  they 
"defaulted  on  a  single,  substantial 
obligation."  The  text  does  not  elaborate  on 
whai  comprises  a  "nominal  debt"  as  opposed 
to  a  "substantial  obligation". 

While  understanding  that  it  is  not  practical 
to  set  or  define  arbitrary  limits  for  "notninar" 
or  "substanliar'  obligations,  we  do.  however, 
request  that  OMB  clanfy  and  specify  its 
intent  not  to  include  individual  agricultural 
loans  to  farmers  In  no n -procurement 
suspensions  and  debarments. 

Perhaps  more  importantlj'.  concerns  have 
been  raised  that  farmers  who  are  not 
delinquent  on  any  debt  to  the  US. 
Government  could  be  denied  Farmers  Home 
Administration  or  commodity  loans  simply  as 
a  result  of  having  busmess  dealings  with  a 
person  who  is  found  to  have  committed 
■fraud,  waste,  and  abuse. '  under  the  rule,^ 
The  prospect  of  farmers  who  have  met  all  6f 
their  obligations  being  barred  from  further 
government  benefits  through  no  fault  of  their 
own  concerns  us  a  great  deal.  Accordingly. 
we  would  appreciate  your  assurances  that 
this  is  not  the  intent  of  the  new  rule  and  your 
explanation  as  to  exactly  how  the  new  rule 
will  operate  with  regard  to  farmers. 

We  thank  you  for  your  prompt  attention  to 
this  matter. 

Sincerely. 
E(Kika]de  la  Garza 
Charles  W.  Stenholm 
Larry  Combest 

Executive  OfHca  of  the  Prendenl 

Office  of  Management  and  Btidcet 
|uly  14. 1988. 

Honorable  E  de  la  Garza, 

Chairman.  Committee  on  Agriculture.  US. 

House  of  Representatives 
Washington,  DC  20515. 

Dear  Mr  Chairman:  Thank  you  for  your 
n-cent  letter  regarding  nonprocurement 
stMipension  and  debarment  and  the  polential 
impact  of  the  May  26. 1988  common  rule  on 
farmers.  As  part  of  his  anti-fraad  and  abuse 
initiative,  m  1986.  the  Presideni  signed 
FJtecutive  Order  12649  which  established 
govemmentwide  effect  for  agency  suspension 
and  debarment  actions  in  the 
nonprocurement  (grants,  loans,  etc)  sector. 
This  action  parallels  the  govemmentwide 
effect  already  in  place  for  procurement 

In  March  1981,  the  Senate  Subcommittee  on 
Oversight  cf  Covcmmeni  Management  issued 
a  Report  on  Reform  of  Govemmentwide 
Debarment  and  Suspension  Procedures.  In 
response,  in  1982,  the  Office  of  Federal 


Procurement  Policy  (OFPP)  issued  a  policy 
letter  which  established  govemmentwide 
procedures  for  debarment  and  suspension  ir 
Federal  procurement  programs-  These 
included  grounds  for  debtirraent.  "due 
process"  procedures,  and  a  requirement  thai 
debarment  by  one  agency  meant  a  det'armeni 
for  all  Executive  branch  agencies.  In  addition 
OFPP  directed  the  General  Sii\  icc& 
Administration  to  establish  a 
govemmentwide  list  of  thosp  debarred  and 
suspended  so  that  agencies  could  recognize 
each  other's  achons  without  having  io  take  h 
second  proceeding.  The  OFPP  action  has 
been  a  major  tool  in  combatting  fraud  wast^ 
and  abuse  and  m  protecting  the  iniegniy  of 
the  Federal  procurement  procesb 

In  addition,  in  the  Defense  Autliuri/..ii«n 
Act  of  FY  1982,  Congress  requlretl  ihe 
Department  of  Defense  to  recoyni/.e 
debarments  by  other  Federal  aKencit-i* 
'  Executive  Order  12549  and  OMB  » 
procedural  guidelines  for  nonprocurtmeni 
suspension  and  debarment  were  issiied  to 
pro\-ide  parallel  protection  for 
nonprocurement  programs.  The  Evocuiive 
Order  called  for  guidelines  prescribing 
govemmentwide  grounds  for  debarmeni  atiu 
govemmentwide  due  process  pmcedures 
OMB's  nonprocurement  guidelines  were 
generally  based  on  the  Federal  Acquisition 
Regulation  (FAR),  and  careful  analysis  of  iht- 
experieniM!  gained  with  the  FAR  provisions 
over  the  last  several  years  The  Order  called 
for  a  govemmentwide  list  of  those  debarred 
and  suspended  under  Nonprocurement 
programs. 

Under  the  govemmentwide  sysiem 
currently  in  effect  for  procurement,  a  Itu  of 
those  debarred  and  suspended  has  been 
publicly  available.  The  nonprocurement  Usi 
therefore,  merely  continues  this  exiftiing 
practice. 

Your  letter  asked  for  an   explanation  ai>  lo 
how  the  new  rule  will  operate  with  regard  lo 
fanners"  and  "clarify  and  specify  ii^  intent 
not  to  include  individual  agricultural  loans  to 
farmers." 

This  initiative  is  not  a  vehicle  for  debi 
collection,  i.e..  it  is  neither  intended  to 
include  individual  agncultural  loans  to 
farmers  nor  individual  loans  to  students 
Rather,  debarmeni  .ind  suspension  are 
serious  actions  to  be  used  only  m  the  pubhi. 
interest  and  for  the  Federal  Government  s 
protection.  Agencies  have  responsibly  taken 
nonprocurement  debarmeni  and  suspension 
actions  for  years;  what  is  new  is  only  that 
agencies  will  be  able  to  recognize  each 
other's  debarment  and  suspension  actions 
without  having  lo  take  a  second  such  action 
against  a  known  irresponsible  partv- 

Also.  farmers  will  not  tw  denied  vanous 
benefits  to  which  they  are  entitled  as  a 
matter  of  law.  Executive  Order  12S49 
specifically  exempts  all  benefits  to  an 
individual  as  a  personal  entitlement. 

In  addition,  your  letter  raised  concern 
about  imputation.  The  guidelines  arc  very 
specific  as  to  when  conduct  may  be  imputed 
to  another.  The  provisions  in  the  guidelines 
are  virtually  identical  to  the  equivalent 
provisions  in  the  FAR.  In  brief,  they  provide 
that  conduct  may  be  imputed  only  when  the 
conduct  took  place  for  or  on  behalf  of  the 
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other  party  or  with  the  other  parly's 
knowledge,  approval,  or  acquiescence.  If  an 
afTiliate  is  proposed  to  be  debarred,  the 
afniiate  must  be  given  notice  and  the 
opportunity  to  respond.  Unless  conduct  can 
bH  imputed  for  debarment  purposes,  for 
t^ndmple,  from  an  individudl  to  his  employer, 
onminal  conviction  of  an  individual  would 
nn(  prevent  the  government  from  domg 
business  with  his  employer  Similarly,  unless 
affiliates  can  be  debarred,  the  owners  of  a 
debarred  organization  can  simply  establish  a 
new  organization  to  continue  the  bad  acts  of 
I  he  predecessor. 

We  are  trying  lo  simply  parallel  the 
success  we  had  in  implementing  the 
suspension  and  debarment  procedures  for 
procurement. 

Please  let  me  know  whenever  we  may  be 
of  assistance. 

Sincerely  yours. 
Joseph  R.  Wright.  Jr.. 
Di.-puty  Director 

Herein  follows  the  text  of  the  second 
letter  and  OMB's  reply: 

L'nited  States  Senate 

Committee  on  Governmental  Affairs. 
Subcommittee  on  Oversight  of 
Government  Management 

lune  27.  I3aa 

The  Honorable  fames  C  Miller  in. 

Director, 

Office  of  Management  and  Budget. 

Executive  Office  Building. 

Washington.  DC  20503. 

Dear  Mr  Miller:  On  May  26.  1988.  the 
Office  of  Management  of  Budget,  in 
conjunction  with  27  federal  agencies,  issued  a 
final  common  rule  establishing  a  uniform 
system  of  non- procurement  suspension  and 
debarment.  My  subcommittee  staff  has  been 
involved  m  the  development  of  this 
regulation  to  a  certain  extent,  and  I 
appreciate  the  attention  your  office  has  given 
10  our  views.  1  think  your  staff  has  made  a 
good  faith  effort  to  respond  to  our  concerns, 
and  1  (hink  the  proposed  regulations  have 
been  stgniHcantly  improved  over  the  earlier 
drafts. 

I  remain  extremely  concerned,  however, 
about  one  provision  in  the  tinal  rule — the 
requiremenl  that  entities  below  the 
immediate  grant  or  loan  recipient  also  be 
hound  by  the  terms  of  the  regulations,  the  so- 
i.dll(!d  'flow-down"  provision. 

The  purpose  of  flow-down  is  obvious:  lo 
prohibit  those  who  are  barred  from  doing 
business  directly  with  the  government  from 
doing  so  indirectly-  For  example,  we  would 
not  want  the  recipient  of  a  federal  grant  lo 
.iward  a  sut>slantial  subgrant  to  an  individual 
who  had  tieen  barred  from  doing  business 
wiih  ihe  government  as  a  result  of  past 
misconduct. 

While  I  support  the  concept  of  flow-down 
jin  fact  I  have  urged  the  Department  of 
n**fenst-  to  include  a  provision  in  the 
procurement  debarment  and  suspension 
regulations,  see  the  copy  of  my  Idler  lo 
Deputy  Secretary  Robert  Coslello).  I  am 
4)eeply  troubled  by  Ihe  potential  scope  of  the 
OMB  rule  .is  presently  drafted-  In  particular. 


the  OMB  rule  requires  any  participant  in  a 
non-procurement  transaction  with  the 
government  lo  obtain  a  "Certification 
Regarding  Debarment.  Suspension, 
Ineligibibty  and  Voluntary  Exclusion"  in 
connection  with  all  "lower  tier  covered 
transactions. "  "L.ower  tier  covered 
transactions  '  are  defined  lo  include  any 
procurement  contract  over  S25JXX)  in  value 
and  any  non-procurement  transaction 
regardless  of  type  and  regardless  of  value. 
Moreover,  this  requirement  must  be  flowed 
down  by  all  participants  in  lower  tier 
transactions  to  all  of  the  people  with  whom 
they  do  business  in  connection  with  a 
covered  transaction. 

The  definition  of  "non -procurement 
transaction"  in  Ihe  OMB  rule  is  so  vague  that 
il  ts  difficult  lo  determine  precisely  what  is 
covered.  However,  the  provision  appears  (o 
go  far  beyond  the  core  purpose  of  barring 
recipients  of  federal  grants  from  awarding 
subgrants  lo  those  who  have  been  suspended 
or  debarred.  For  example,  it  would  appear 
that: 

— A  certification  is  required  for  any  lower- 
tier  transaction  that  "grows  out  of  a  covered 
transaction.  ThuS:  It  would  appear  that  a 
farmer  who  receives  a  fedtiral  loan  and  uses 
pari  of  Ihe  money  lo  purchase  a  tractor  (for 
more  than  $25,000)  might  be  required  to 
obtain  a  certification  that  his  local  tractor 
dealer  has  not  been  suspended  or  debarred. 
Because  the  provision  is  flowed-down 
without  limitation,  the  tractor  dealer  might  be 
required  lo  obtain  a  certiRcalion  that  the 
tractor  manufacturer  had  not  t>een  suspended 
or  debarred.  Taking  the  rule  lo  the  most 
absurd  extreme,  the  tractor  manufacturer 
might  have  lo  obtain  similar  certifications 
from  all  of  its  subcontractors. 

—The  all-encompassing  definition  of  "non- 
procuremenl  transactions"  appears  to  cover 
routine  transactions  like  bank  deposits  and 
Ihe  purchase  of  insurance  If  this  is  Ihe  case. 
a  farmer  who  receives  a  loan  from  the  federal 
government  and  deposits  the  money  in  a 
local  bank  might  be  required  lo  obtain  a 
certification  from  the  bank  thai  il  had  not 
been  suspended  or  debarred-  Similarly  a 
recipient  of  a  federal  gram  who  purchases 
insurance  for  his  facilities  might  be  required 
to  obtain  a  cerlincation  from  his  insurance 
company. 

—There  is  no  'de  mininus  '  threshold  for 
non- procurement  transactions — certifications 
must  t>e  obtained  no  matter  how  smalt  the 
transaction.  Thus,  if  a  non-profit  organization 
receives  a  federal  grant  for  a  drug  program 
which  includes  the  payment  of  small  stipends 
for  the  performance  of  activities  or  work,  il 
would  appear  thai  the  nonprofit  organization 
would  be  required  to  obtain  a  certification 
from  each  of  the  participating  individuals  that 
he  or  she  had  not  been  suspended  or 
debarred  by  the  federal  government. 

The  Preamble  lo  the  rule  is  not  particularly 
helpful  in  explaining  what  types  of 
transactions  are  covered,  or  why  OMB 
decided  to  adopt  such  broad  language.  The 
Preamble  states  that: 

—(Lower  lier  covered  iransdctions  include) 
transactions  other  than  procurement 
conlracls  for  goods  or  services  growing  out  of 
a  covered  Iransaclioii.  These  include,  for 
example,  subgranis  under  gnmls.  All  sut.h 


transactions  are  included  twcause  Ihey 
generally  (emphasis  added)  involve  the 
submission  of  applications  or  other 
documentation  before  the  transaction  is 
entered  into.  Because  of  this,  the  enforcement 
procedures  contained  in  the  final  rule  may  be 
applied  without  creating  onerous  paperwork 
or  udministrative  burdens. 

Although  the  period  for  public  comment  on 
this  rule  15  no  longer  open.  I  am  afraid  that 
the  fiow-down  provision  may  be  seriously 
flawed.  For  this  reason.  I  would  appreciate  if 
you  would  have  your  staff  analyze  the  scope 
of  this  provision  and  make  a  determination 
whether  it  would  in  fact  cover  the  cases 
outlined  above  and  similar  cases.  If  these 
cases  are  covered,  I  strongly  believe  thai  the 
rule  should  be  revised  to  narrow  its  scope. 
Even  if  your  staff  concludes  that  these  cases 
are  not  covered,  some  action  may  be 
necessary  to  clarify  the  scope  of  the  rule 

Please  provide  me  with  a  copy  of  the 
analysis  prcMiuced  by  your  staff.  If  you  have 
any  questions  about  this  letter,  please  have 
your  staff  contact  Linda  Gustilus  or  Peter 
Levine  of  my  Sut)commitlee  staA'at  224-3682 

Thank  you  for  your  attention  to  this 
important  matter- 
Sincerely, 
Cart  Levin. 
Chairman. 

Enclosure. 

United  Slates  Senate, 

Committee  on  Governmental  Affairs. 
Subcommittee  on  Oversight  of  Government 
Management 
June  17.  1988. 

The  Honorable  Robert  B.  Coslello. 
Under  Secretary  of  Defense  for  Acquisition. 
Department  of  Defense.  Room  3E933.  The 
Pentagon.  Washington.  DC.  20301-11.^5 

Dear  Bob:  At  a  Senate  Governmental 
AfTairs  Committee  hearing  on  October  15, 
1987. 1  asked  the  Deputy  Inspector  General  i<f 
Ihe  Department  of  Defense.  Derek  |  Vander 
Schaaf.  how  many  of  the  lop  100  defense 
contractors  receive  the  list  of  suspended  or 
debarred  bidders,  which  is  compiled  monihlv 
by  Ihe  General  Services  Administralton.  Mr 
Vander  Schaaf  recently  informed  me  thai 
only  34  of  the  lop  100  contractors  subscribe  to 
Ihis  list. 

The  failure  of  maior  defense  contractors  lo 
inquire  as  to  whether  their  subcontractors 
have  been  suspended  or  debarred  by  the 
govemmeni  indicates  a  troublesome 
indifference  to  an  important  issue.  I  can  set* 
little  difference  between  purchasing  a  system 
directly  from  a  suspended  or  debarred 
contractor  and  purchasing  the  same  system 
from  the  same  contractor  through  an 
intermediary. 

This  problem  was  identified  as  a 
stgnificanl  loophole  m  the  Federal 
Acquisition  Regulation  (FAR)  by  a  General 
Accouniing  Office  report  (CAO/NSlAD-a7- 
37BR)  more  than  a  yoar  ago.  I  understand  that 
Secretary  Weinberger  promised  last  year  ih.it 
Ihe  Department  of  Defense  would  lake  steps 
til  incnrponitea  provision  closing  Ihis 
loophole  in  the  FAR- 
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The  Office  of  Management  and  Budget 
recently  published  a  final  rule  on 
nunprocuremeni  suspension  and  debarment 
[M  FR  lfil61)  which  addresses  the  so-called 
"fluw-down"  issue,  that  is  Ihe  extent  to 
which  a  grant  or  loan  retiipieni  is  required  to 
avoid  sub-grants  or  procurements  with 
debarred  or  suspended  entilies.  While  I  have 
concerns  thai  the  requirements  being 
imposed  in  that  rule  go  loo  far.  1  think  a 
procurement  nile  that  does  not  address 
"fiow-down"  would  be  seriously  deficient. 

Recently,  however.  I  learned  that  you  have 
decided  that  it  is  not  nece8sar>-  lo  close  this 
loophole  on  Ihe  ground  that  the  government 
is  adequately  protected  by  the  subcontracting 
practices  of  its  prime  contractors.  I  think  this 
is  a  mistake.  In  particular,  the  argument  that 
prime  contractors  are  proiecling  the 
government's  interest  seems  unfounded  in 
light  of  the  fact  thai  66  of  the  lop  100  defense 
contraclors  do  nol  even  attempt  lo  determine 
wholher  their  subcontractors  have  been 
suspended  or  debarred. 

I  believe  thai  a  prohibition  on  subcontracts 
(in  excess  of  a  threshold  dollar  value  which 
should  be  the  same  as  thai  for  the 
non  procurement  rule)  with  companies  that 
have  been  suspended  or  debarred  is  an 
appropriate  response  lo  this  problem,  and  1 
urge  you  to  reconsider  your  position  and 
include  such  a  provision  in  the  FAR. 

I  would  be  happy  to  have  my 
Subcommittee  slaR  work  wilh  your  office  on 
Ihis  issue  and  lo  join  with  OMB  in  achieving 
a  comparable  provision  in  the 
non  procurement  rule — one  thai  is  reasonable 
in  Its  implemenlalion,  If  you  would  like  to 
have  your  staff  discuss  this  matter  with  the 
Subcommittee  staff,  please  have  them  contact 
Peler  Irvine  at  224-3682.  Thank  you  for  your 
attention  lo  ihis  matter. 

Sincerely. 
Carl  Levin, 
Chairman. 
Attachmenl. 

Inspector  General 
Uepartment  of  Defense 
April  6.  1988. 
Honorable  Carl  L^vin. 
Chairman.  Subcommittee  on  Oversight  of 
Government  Management.  Committee  on 
Governmental  Affairs.  United  States 
Senate.  Washington.  DC.  20510 
Dear  Mr.  Chairman:  At  a  hearing  before  the 
Permanent  Subcommillee  on  Investigations 
on  October  15. 1987.  at  which  I  tesiified  on 
the  subject  of  product  substitution 
invesligations.  you  raised  the  issue  of 
Defense  prime  contractors  awarding 
subcontracts  to  companies  which  may  have 
been  suspended  or  debarred  by  Ihe 
Cavern  men  I. 

Specifically,  you  inquired  as  to  how  many 
of  our  lop  100  contractors  subscribe  to  the 
list  of  suspended  or  debarred-bidders.  which 
is  compiled  monthly  by  the  General  Services 
Administration.  Though  requested  last 
November.  1  have  only  now  received  the 
subscriber  list  from  Ihe  Government  Printing 
Office.  A  review  of  thai  list  indicates  that  34 
of  the  top  100  Defense  contractors  receive  ihe 
list  in  at  least  one  of  ihetr  sut>divisiDn  buying 


offices.  la  addition  to  the  lop  100  contraclors. 
the  subscriber  Usi  indicates  that  the 
information  is  sent  to  103  additional 
corporate  addresses.  Thus  a  relatively  small 
number  of  the  total  prime  contractors  who 
conduct  business  with  the  Department  of 
Defense  receive  the  list  of  suspended  ^nd 
debarred  bidders. 

I  hope  this  information  is  helpful  to  you. 
Sincerely. 
Derek  |.  Vander  Schaaf. 
Deputy  Inspector  General 
cc;  Honorable  Sam  Nunn.  Chainnan. 

Permanent  Subcommittee  on 

Investigations 
Honorable  William  V.  Roth.  |r..  Ranking 

Minority  Member.  Permanent 

Subcommittee  on  Investigations 

Executive  Office  of  the  President 

Office  of  Management  and  Budgpt 
|uly  21. 1988. 
Honorable  Carl  Levin. 
Chairman.  Subcommittee  on  Oversight  of 
Government  Management.  Committee  on 
Governmental  Affairs.  United  States 
Senate,  IVashington.  DC  20510-6250 
Dear  Mr.  Chairman:  Thank  you  for  your 
recent  letter  regarding  nonprocurement 
suspension  and  debarment.  Your  letter 
expressed  concern  about  the  "potential 
scope"  of  the  'flow-down"  requirements  in 
the  common  rule  and  posed  different  cases 
for  our  analysis. 

This  teller  lays  out  our  analysis  of  the 
regulatory  requirements  under  each  case  and 
commits  to  further  preamble  discussion  about 
circumstances  under  which  certifications  are 
required.  In  summarj'.  most  lower  tier 
transactions  involve  procurement  of  goods  or 
services  for  which  Ihe  common  rule 
established  a  threshold  for  required 
certifications.  The  threshold  was  set  to  be 
equivalent  to  the  Federal  procurement  small 
purchase  threshold,  currently  S25.000.  We 
believe  the  threshold  is  workable  and 
appmpriale. 

In  the  first  case,  the  farmer  using  Federal 
loan  funds  lo  purchase,  via  a  procurement 
sales  contract,  a  traclor  would  be  required  to 
obtain  a  certification  from  the  local  iracior 
dealer,  that  the  dealer  and  ils  principals  are 
nol  debarred  or  suspended.  If  the  tractor 
costs  over  S25.000.  In  turn,  the  common  rule 
requires  the  traclor  dealer  to  obtain 
certifications  from  ils  suppliers 
(subcontractors),  including  the  tractor 
manufacturer,  thai  the  supplier  and  its 
principals  are  not  debarred  or  suspended,  but 
only  where  the  contract  between  the  dealer 
and  its  suppliers  has  a  value  greater  than 
S2S.000.  Subcontracts  valued  less  Ihan 
S2.'j,000  are  nol  considered  covered 
transactions  under  the  common  rule  and  thus 
are  exempt  from  the  cerilfication 
requirement 

In  the  second  case  involving  bank  deposits 
and  insurance,  the  parltcipani  would  be 
required  to  obtain  cert tfica lions  from  the 
bank  or  insurance  company  only  where  the 
charge  for  the  transaction  lo  the  participant 
exceeded  S25.000.  Because  these  transactions 
are  contractual  (Ihe  participant  obtains  a 
service,  i.e.,  safekeeping  of  money  or 


indemnity,  respectively),  certifications  are 
required  only  where  the  Iransaclion  exceeds 
S25,000  As  a  practical  matter,  il  is  highly 
unlikely  thai  deposiU  of  Federal  loan  funds 
in  local  banks  by  farmers  would  be  covered 
since  service  charges  for  demand  deposit 
accounts  generally  are  substantially  under 
$25,000. 

With  respecl  to  insurance  policies-  very 
few  of  such  policies  would  trigger  the 
certification  requirement-  For  example,  some 
surety  bond  policies  carry  premiums 
exceeding  $25,000.  To  the  extent  that 
premiums  exceed  S25.000.  the  cerlificatlun 
requirement  would  be  triggered.  In  lhi?se 
instances,  however,  in  view  of  the 
significance  of  the  transaction  lo  the 
proleclion  of  the  Federal  interest  i.e.. 
performance  bonds,  we  believe  thai  coverage 
is  juslified  and  appropriate. 

The  third  case  concerned  whether 
volunteers  (proxy  employees)  who  receive  a 
stipend  "for  the  performance  of  activities  or 
work  ■  from  a  nonprofit  organizailon  under  a 
Federal  grant  would  be  required  lo  provide  a 
certification  to  ihe  grantee  Under  the 
common  rule,  such  persons  would  stand  in 
the  same  position  vis-a-vis  the  nonprofit 
participant  as  general  employees  of  any  other 
participant.  Participants  are  required  to 
ceriify  orly  as  lo  Iheir  principals,  not  as  to 
their  general  staff  employees.  Therefore. 
nonprofit  participants,  such  as  descrilwd  in 
your  ietler.  would  not  be  required  lo  certify 
thai  their  volunteer  employees,  who  are  not 
principals,  are  nol  debarred  or  suspended 
We  note  that  the  common  rule  does  nol 
require  submission  of  certifications  by 
principals  under  any  circumstances. 
Participants  can  decide  how  to  determine 
whether  their  principals  are  nol  debarred  or 
suspended.  Thus,  even  were  these  volunteers 
considered  principals,  Ihey  would  nol  be 
required  lo  supply  a  certification. 

This  analysis  revealed  that  the  language  in 
the  preamble  to  the  common  rule  could  have 
been  more  helpful.  We  will  elaborate  upon 
the  circumstances  under  which  certifications 
are  required  when  we  finalize  Ihe  interim 
final  language  in  the  nonprocurement 
suspension  and  debarment  common  rule  on 
coverage  of  intemalional  Iransaciions.  The 
comment  period  for  ihis  language  closes  |uly 
25. 1988.  We  expecl  to  finalize  this  language 
before  the  October  1. 1988  effective  dale  of 
Ihe  common  rule. 

If  you  have  further  concerns  after  reading 
this  letter.  I  would  be  delighted  lo  meel  with 
you  to  discuss  ihcm.  Altemalively.  our  staffs 
could  continue  lo  work  together  to  arrive  at 
preamble  language  which  helps  clarify  this 
important  provision. 

Sincerely  yours. 
Joseph  R.  Wright.  |r.. 
Deputy  Director 

Herein  follows  the  text  of  the  third 

letter 

University  of  California 

Office  of  the  President.  Berkeley.  CoUfornia 

94720 

tuly  7, 1988. 

Ms.  Barbara  F.  Kahtow. 
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Grants  Management,  Financial  Management 
Division.  Office  of  Management  and 
Budget.  Room  10215.  Sew  Executive 
Office  Building.  Washington.  DC  20503. 
Dear  Ms-  Kahlow:  OMBs  efforts  to 
transform  an  unmanageable  and  potentially 
disastrous  proposed  i^Ie  on  nonprocurement 
debarment  into  an  effective  and  efficient 
instrument  of  public  policy  has  been  largely 
successful.  We  thank  you  and  your 
colleagues  for  your  hard  work.  Thanks  must 
also  go  to  the  many  departments  and 
agencies  which  joined  OMB  to  make  the 
changes. 

Beginning  October  1.  1988.  we  can  expect 
federal  grant-making  offices  to  revise  their 
application  instructions  and  forms  to  include 
the  appropriate  certification  We  can  also 
expect  our  A-lIO  auditors  to  check  to  see 
that  we  have  a  system  for  obtaining  similar 
certifications  from  lower-tier  contractors  on 
purchase  agreements  over  $25,000.  We  do  not 
have  lower-tier  agreements  in  the  first 
category  (e.g.  subgrants)  nor  in  the  third 
category  [e.g.  bid  and  proposal  preparation] 
under  federal  grants. 


You  will  have  noticed  that  the  Departments 
of  Commerce  and  Interior  have  deviated  from 
the  scope  of  the  common  rule  and  have 
temporarily  inserted  old  language  in  Section 

.llOfa!  with  references  to 

■"intermediaries"  and  direct  and  indirect 
costs.  Both  departments  say  they  will  issue  a 
proposed  rule  on  this  subject  with  request  for 
comment.  Isn't  there  something  OMB  can  do 
to  bring  these  two  departments  into  line 
before  they  go  through  the  trouble  of 
publishing  proposed  rules  and  we  go  through 
the  trouble  of  commenting  on  them?  Wouldn't 
such  a  process  simply  duplicate  tht  one  we 
have  already  gone  through?  There  must  be 
some  failure  of  communication  here  because 
the  section-by-section  analysis  rightly  states. 
at  53  FR  19164.  that  "the  final  rule  contains 
several  changes  which  have  the  effect  of 
significantly  limiting  and  clarifying  its  scope*' 
and  yet  both  departments  cite  the  "expanded 
scope  of  transactions  covered  under  the  final 
common  rule"  as  the  reason  for  their 
deviation.  Surely,  if  the  scope  has  been 
narrowed,  then  the  reason  given  for  the 


deviations  is  invalid  and  OMB  should  be  able 
to  nullify  the  deviations. 

There  is  one  other  troubling  deviation  EP.A 
wants  to  add  language  to  the  subrecipienl 
certification.  Our  objection  is  not  so  much  tn 
the  substance  of  the  added  language  as  In  Ihc 
fact  that  the  deviation  would  mean  added 
paperwork  with  very  little  benefit.  Instead  of 
simply  attaching  the  certification  and 
flowdown  language  to  every  grant-related 
purchase  order  over  $25,000.  we  would  have 
to  check  to  see  if  the  prime  sponsor  is  ElPA, 
and  if  so  use  a  different  certification.  This 
difference  would  npple  through  all  lower-tier 
subcontractors,  causing  a  great  deal  of 
confusion-  We  urgently  need  OMB's  help  in 
getting  this  deviation  rescinded,  or  at  least  in 
working  out  certification  language  thai  all 
agencies  can  agree  on. 

Regards. 
David  F.  Mears. 

University  Contracts  and  Grants  Coordinatur- 
[FR  Doc.  88-20142  Filed  9-2-88;  8:45  am| 
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Rules  and  Regulations 


Federal    Register 

VoL  53.  No.  173 

Wednesday.  September  7.  1986 


This    section   of   t^s    FEDERAL    REGISTER 
contains    '■eguiatory    Oocuments    having 
generai   appiicatxnty   and    legal   eMeci,    mosi 
of   which    are   keyfKJ    to   an<J   codified    m 
the   Code    of    Fede'ai    Reguiatxjns.    wfitcr    ts 
published   u«xJef   bO   titles  pursuant   to   ^4 
use     1510 

The  Code  o'  FederaJ  ReguiatKyis  t%  so*d 
by    the    Supeontendent    of    Oocufrvents 
Pnces  of  new   books  are  Itsted  n  the 
tifsl  FEDERAL   REGISTER   issue  of  each 


DEPARTMENT  OF  AGRICULTURE 

Agiicultursl  Marketing  Service 

7  CFR  Parts  931  and  932 

Expenses  and  Assessment  Rate  for 
Marketing  Order  Covering  Fresh 
Bartlett  Pears  Grown  In  Oregon  and 
Washington;  Increase  In  Expenses  for 
Marketing  Order  Covering  California 
Olives 

aoency:  Agricultural  Marketing  Service. 

IJSDA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
Na  931  for  the  1988-69  fiscal  period 
established  for  that  order.  The  rule  is 
needed  fur  the  Northwest  Fresh  Bartlett 
Pear  Marketing  Committee  established 
under  M.O.  931  to  incur  opieraling 
expenses  dunng  the  1988-89  fiscal 
period  and  to  collect  funds  during  thai 
period  to  pay  those  expenses.  This  will 
facilitate  program  operations.  The  final 
rule  also  authorizes  an  increase  in 
expenditures  for  the  California  Olive 
Commillec  established  under  Marketing 
Order  No.  932  for  the  1988  fiscal  year. 
This  increase  is  needed  to  cover  liability 
insurance  expenses  for  the  committee's 
manager,  members,  alternates,  and 
administrative  assistant  and  to  fund  an 
additional  production  research  project. 
Funds  to  administer  these  programs  are 
derived  from  assessments  on  handlers. 
EFFECTIVE  DATES:  July  1, 1988.  through 
|une  30. 1989.  (§  931.2231;  lanuary  1. 
1988,  through  December  31.  1989. 
(5  932.222). 
FOR  FURTHER  INFORMATION  CONTACT 

Patrick  Packnetl.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2525-S.  Washington. 
DC  20090-6456.  telephone  202-475-3862. 


SUPPLE MEITTARY  INFORMATION:  This  rule 

18  issued  under  Marketing  Order  No.  9'Jl 
(7  CFR  Pari  931)  regulating  the  handling 
uf  fresh  Bartlett  pears  grown  in  Oregon 
find  Washington  and  Marketing  Order 
No.  932  [7  CFR  Pari  932)  regulating  the 
handhng  of  olives  grown  in  California. 
These  orders  are  effective  under  the 
Agncultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  US  C  601-674). 
hereinafter  referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-ma)or" 
rule  under  criteria  contained  therein- 
Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMSJ  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportmnalety  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  m  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  78  handlers 
of  fresh  Bartlett  pears  and  seven 
handlers  of  California  olives  regulated 
under  their  respective  marketing  orders, 
and  approximately  1,390  olive  producers 
in  California  and  1.900  Bartlett  pear 
producers  in  Washington  and  Oregon. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121^)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000. 
and  small  agncultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  S3.500.000.  The 
majority  of  the  handlers  and  producers 
of  Bartlett  pears  may  be  classified  as 
small  entities.  Most,  but  not  atl,  of  the 
olive  producers  and  none  of  the  olive 
handlers  may  be  classified  as  small 
entities. 

Each  marketing  order  administered  by 
the  Department  of  Agriculture  requires 
that  the  assessment  rate  for  a  particular 
fiscal  year  shall  apply  to  all  assessable 
commodities  handled  from  the  beginning 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  each 


administrative  committee  and  submitted 
to  the  Department  for  approval.  The 
members  of  the  administrative 
committees  are  handlers  and  producers 
of  the  regulated  commodities.  They  are 
familiar  with  the  committee's  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  areas,  and  are 
thus  in  a  position  to  formulate 
appropnate  budgets  The  budgets  are 
formulated  and  discussed  in  public 
meetings-  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  mpu!- 

The  assessment  rale  rt-t.ommended  hy 
each  committee  is  derived  by  dividing 
the  anticipated  expenses  by  the 
expected  shipments  of  the  commodity 
(i.e..  pounds,  tons,  boxes,  cartons,  etc.). 
Because  that  rate  is  applif'd  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  commitiee's  expected 
expenses.  Recommer.d*^d  budgets  and 
rales  of  assessment  art'  usuaiiy  acted 
upon  by  the  committee  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefcire,  budget  and 
assessment  rate  approvals  must  be 
expedited  so  that  the  committees  wiil 
have  funds  to  pay  their  expenses. 

The  Northwest  Fresh  Bdrtlett  Peur 
Marketing  Committee  met  July  11.  1988. 
and  unanimously  recommended  1988-89 
fiscal  period  expenditures  of  $53,800  and 
an  assessment  rate  of  SO. 15  per  western 
standard  pear  box  of  assessable  pears 
shipped  under  M.O,  931  In  comparison. 
1987-88  fiscal  period  budgeted 
expenditures  were  S56.656  and  the 
assessment  rate  was  the  same  as 
recommended  for  the  1988-89  fiscal 
period.  These  expenditures  are  primarily 
for  program  administration. 

Assessment  income  for  ihe  1988-89 
fiscal  period  is  expected  to  total  $41,508. 
based  on  the  shipment  of  2,767.200 
packed  boxes  of  pears.  Other  available 
funds  include  a  reserve  of  551,468 
carried  into  this  fiscal  period,  and  Sl.500 
in  miscellaneous  income  primarily  from 
interest  bearing  accounts.  The  reserve  is 
within  the  limits  authorized  under  the 
marketing  order. 

A  final  rule  establishing  expenses  in 
the  amount  of  SI .620.350  for  the 
California  Olive  Committee  for  the  fiscal 
year  ending  December  31, 1988,  was 
published  in  the  Federal  Register  on 
February  2.  1988  (53  FR  2824),  That 
action  also  fixed  an  assessment  rate  of 
$23.92  per  ton  of  assessable  olives 


34480     rt:der.il  Rugistt-r       \'u!    5J 


VVednesdciv,  SepU'inbtT  7.   l^BB  /   Rules  diid  Kegulalions 


shipped  under  M.O.  932  to  be  levied  on 
handlers  duriny  the  1988  fiscal  year. 
ending  December  31. 1988. 

A(  a  meeting  held  on  July  6. 1988,  the 
California  Olive  Committee  voted 
unanimously  lo  increase  its  budget  of 
expenses  from  Sl.62a.3o0  lo  Sl.627.482. 
The  tncreasc  is  needed  to  cover  iLe 
premiums  for  liability  insurance  for  the 
committee's  manag»:r.  members, 
alternates,  and  adminislrative  assistant, 
and  to  fund  an  addiUonal  production 
research  proiecl  lobe  started  during  the 
1988  fiscal  period. 

No  chiingc  in  the  assessment  iW  was 
recommpnded  by  the  committt'e.    \ 
Adequate  funds  are  available  lo  covw 
any  inaease  in  expenses  resulting  from 
!his  action. 

A  proposed  rule  inviting  comments  on 
these  acticna  was  pubJi^ihed  in  the 
Federal  Re:;isler  on  August  8, 1938  (53 
FR  296ftG).  "i  he  cumment  period  ended 
August  13. 1388.  No  cominenta  vi'ere 
received. 

While  ihe  expenses)  and  assessment 
rate  undtr  authorized  under  M.O.  931 
and  the  increa.^e  in  expenses  aulhonzed 
under  MO.  9^2  will  impose  some 
additional  costs  on  BartleU  pear  and 
olive  handlers,  the  costs  are  in  the  form 
of  uniform  ajsessmenls  on  <ili  handlers. 
Some  of  the  additional  cosU  may  be 
passed  on  to  producers.  However,  these 
costs  will  be  significantly  offset  by  the 
benefits  derived  from  the  operation  of 
the  mflrketing  orders.  Therefore,  the 
Admimsiralor  of  AMS  has  determined 
that  this  action  wlLI  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  the  budget  and 
assessment  rate  for  the  pear  program 
and  the  budget  increase  for  the  olive 
program  are  reasonable  and  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

The  budget  of  expenses  and 
assessment  rale  for  M.O-  931  and  the 
increase  in  expenses  for  M.O.  932 
should  be  expedited  because  the 
committees  need  to  have  sufficient 
funds  to  pay  iheir  expenses,  which  are 
incurred  on  a  continuous  basis. 
Therefore,  the  Secretary  also  finds  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
.'tfler  the  date  of  publication  in  the 
Federal  Register  (5  U.S.C.  553). 

Ubt  of  Subjects 

7  CFR  Pan  9.1J 

Marketing  agreements  and  orders. 
Bartiett  pears.  Oregon,  Washington. 

r  CFR  Part  932 

Marketing  agreements  and  orders. 
Olives.  Califumid. 


For  the  reasons  set  forth  in  the 
preamble,  a  new  %  931.223  is  added  and 
S  932.222  is  amended  as  follows: 

Note.— These  actionji  wtll  not  be  publishrH 
in  the  Code  of  Federal  Regulations. 

1.  The  authority  citation  for  7  CFR 
Parts  901  and  932  continues  to  read  as 

follows: 

Authority;  Sees.  1-19,  48  St/iL  31.  as 
umpndeA  7 use.  «n-fl74 

PART  931— FRESH  BARTLETT  PEARS 
GROWN  IN  OREGON  AND 
WASHmOTON 

2.  Si;\^-  §  931.223  is  added  lo  rf^ad  as 
lollcws; 

§  331.223    Expenses  and  a&««ssment  rate. 
Ftpcnscs  of  553,000  by  the  Nurlhwt-bt 
Frf'sh  Bortlett  Pear  Maikeling 
Committee  are  authorized,  and  an 
assessment  fite  of  SQ015  per  western 
^trtndurd  pear  box  of  assessable  pear.^  Is 
t-siablished,  for  the  fiscal  period  ending 
lune  30. 1939.  Unexpended  funclb  from 
tho  1988-89  fiscal  period  may  be  carried 
over  as  a  reserve. 

PART  932— OLIVES  GROWN  IN 
CAUFORNIA 

§932.222    1  Amended) 

3.  Section  932.222  is  amended  to  read 
as  follows: 

Section  932.222  13  amended  by 
changing  *'Sl.620.35n"  to  ■*Sl.627.4a2". 

Dated;  September  1, 1988. 
Witttam  |.  Ooyle. 

Associate  Deputy  Director.  Fruit  and 
Vegetable  Division. 
[FK  Doc  Ba-202aa  Filed  9-6-661 8:45  am| 
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7  CFR  Part  982 

Filberts/Hazelnuts  Grown  in  Oregon 
and  Washington;  1988-89  Marketing 
Year  Expenses  and  Assessment  Rate; 
Correction 

AGENCY!  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule;  correction. 

summary:  This  action  corrects  a 
typographical  error  contHined  in  a  final 
rule  published  in  the  Federal  Register  on 
June  9. 1988  (53  FR  21624).  This  action 
corrects  §  982.333  of  Subpart— Budget  of 
Expenses  and  Rate  of  Assessment 
issued  under  Marketing  Agreement  and 
Order  No.  982,  both  as  amended. 
regulating  the  handling  of  Hlberts/ 
hazelnuts  grown  in  Oregon  and 
Wafihington.  This  acliiin  conects  the 
assessment  rate,  incorrectly  presenled 


as  30.07  per  pound  of  assessable 
rdberts/hozelnuts,  to  the  correct  rate  of 
S0.007  per  pound  of  assessable  filberts/ 

hazi:'lnuls. 

EFFECTIVE  DATE;  Sr;i-. '.Tiber  7.  19Ha 
FOR  FliRTHER  INFORMATION  CONTACT: 
Beatrix  Rodriguez.  Marketing  Speciahst, 
Marketing  Order  Administration  Branch. 
Room  252.'>.  South  Building.  FfliV.  .AMS. 
USDA,  P.O.  Box  96456.  Washington.  DC 
200<H>-fW5'i:  Ifclcphnnc:  (2n2)  447-5C97, 

SLfPP1.EMENTARY  INFORMATtON:  This 
action  corrects  a  final  rule  which 
authorized  expenses  and  established  an 
assessment  rate  for  filberts/hazelnuts 
grown  in  Oregon  and  Washington  for 
the  1988-89  marketing  year  ending  June 
30.  1989. 

The  error  appears  in  $982,333  found 
in  the  first  column  on  paee  21C2B  of  the 
|une  9. 1988.  issue  of  the  Federal 
Register  An  erroneous  assessment  ralo 
of  S0.07  per  pound  of  assessable 
rdberls/hazelnuts  was  inadvertently 
used.  This  action  corrects  that 
assessment  rate  to  £0.007  ptr  pound  of 
niberts/hn/<^lnnls  assessable  tuider  the 
marketing  urd-jr. 

List  oF  Subjects  in  7  CFR  Part  982 

Filberts/Hazelnuts.  Marketing 
agreements  and  orders.  Oregon,  and 
Washington. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  9B2  is  corrected  to 
read  as  follows; 

PART  982— FIL8ERTS/HA2ELNUTS 
GROWN  IN  OREGON  AND 
WASHINGTON 

1  The  authority  citation  for  7  CFR 
Pari  982  continues  to  read  as  follows: 

Auibority:  Sees.  1-19.  48  BtaL  31.  as 
amtrnded:  7  U  S.C  fi01-674.i 

2-  Correct  §982.333  to  read  as  follows: 

t^  982.333    Eipenses  and  assessment  rate. 

Expenses  of  S424.10f.»  by  the  Filbert/ 
Hazelnut  Marketing  Board  are 
authorized,  and  an  assessment  rate 
payable  by  each  handler  in  accordance 
with  i 982.61  is  Fixed  at  50007  per  pound 
of  assessable  filberts/hazelnuts  for  the 
1988-89  marketing  year  ending  fune  30. 
1989.  LFnexpended  funds  may  be  carried 
over  as  a  reserve. 

Duted:  SepUunber  l.  I9(ia. 
Williani  ).  Doyls. 

Associate  Deputy  DinxtOT.  Fntitand 
Vitfitetabie  Division. 
|FR  Ooc.  88-20223  Filed  9-6-88;  8:45  am| 
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Cooperative  State  Hesearcti  Service 
7  CFR  Part  3404 

Avallabltity  of  tnformatiofv  Correction 

AGENCY:  Coopt.-ative  Slate  Research 

S.  rvtcc.  USDA. 

ACTtON:  Final  rule;  correction. 

SUMMARY:  This  document  of  the 
(Cooperative  State  Research  Service 
(CSKS).  regardmg  the  availability  of 
information  to  the  pubhc  in  accordance 
with  the  Freedom  of  Information  Act 
(FOIAl.  contains  an  error  which  is  being 
corrected. 

FOR  FURTHER  INFORMATHM  CONTACT: 

Stasia  A  M  Hiitrhtson.  Nahf>n.ii  FOIA 
CoordinHlor-  AKrimltural  Res^^arch 
Service,  Rmtm  331B  BuiUlmc  n05. 
Beitsville  Agricullural  Research  Center. 
Beltsvilie.  Maryland  20705:  {301)  344- 

:i928. 

In  FR  I>oc  88-niei,  published  in  the 
Federal  Register  on  Thursday.  May  19, 
1988.  on  page  17^4.  the  Part  Numbers 
3402  and  3403  are  corrected  to  read  3404 
everywhere  they  appear. 

Done  at  Washington.  DC  this  23rd  day  of 
AuguBt  1988. 
John  Patrick  Jotdan. 

Admintstrotor.  Ctxiperative  State  Research 
Service. 

|FR  Doc.  ba-201B3  FiU-d  &-&-«&  8:45  am) 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parts  790  and  791 

Description  of  Office.  Disclosure  of 
Official  Records,  AvailabHlty  of 
Information;  Rules  of  NCUA  Board 
Procedure,  Promutgatkin  o(  NCUA 
Rules  and  Regulations,  and  Pubttc 
Observation  of  Board  M«etir>gs. 

agency:  National  Credit  Union 

Administration  I'NCUA"). 
ACTION:  Final  rule;  correction. 


SUMMARY:  NCL'A  is  making  two 
ltM:hnical  corrections  to  the  final 
amendments  to  Parts  790  (Description  of 
Office,  etc)  and  791  (Rules  of  Board 
Procedure,  etc.)  of  its  regulations  which 
were  published  in  the  Federal  Re^ster 
on  August  8, 1988  [LS  FR  2yb4t.,  The 
final  amendments  did  nul  coniam  an 
authority  section  for  Part  791  and  did 
not  contain  language  sufTicienl  to  delete 
Subpart  C  from  Part  790. 
EFFCCTIVE  DATE:  Au^USl  8.  litflH 
FOR  FURTHER  INFORMATION  CONTACT: 
Julie  Tamuleviz  at  (202)  357-1030- 


SUPW.EMENTARY  INFORMATION!  On 

August  8.  1988.  NCUA  published  final 
amendments  to  Parts  790  and  791  of  its 
regulations  |53  FR  29646).  Two  technical 
corrections  need  to  be  made  to  the 
publication.  These  corrections  are 
contained  herein. 

By  the  NCUA  Board  on  AuRUSl  30, 1988. 
Becky  Bftker. 
Sccretaiy,  NCUA  Board. 

The  following  corrections  are  made: 
On  page  29647.  third  column, 
nunbered  paragraph  5  is  redesignated  as 
numbered  paragraph  7.  Two  new 
paragraphs,  designated  as  numbered 
paragraphs  5  and  6.  are  inserted  to 
provide: 

5.  The  authority  section  for  Part  791  is 
revised  to  read  as  follows: 

Authority:  12  U  S  C.  1766. 12  USC  1788; 
and  5  L'.S.C.  5&2b 

§790.40—790.49    [  Removed  1 

6.  Subpart  C  to  Part  790  (Sections 

790.40-790.49)  is  removed. 

|FR  Doc  B&-202SS  Filed  9-6-68;  8:45  ami 
BMJJHG  COOC  7&M-0MI 


JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

20  CFR  Pari  901 

Enrolled  Actuaries  Under  Employee 
Retirement  Income  Security  Act  of 
1974 

AGENCY:  |pint  Board  for  the  Enrollment 
uf  Actuaries. 


ACTION:  Final  rule. 


SUhiMARY:  This  document  contains  final 
regulations  governing  the  performance 
of  actuarial  services  under  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  by  requiring  that  those  enrolled 
to  perform  actuarial  sen-ices  under 
ERISA  (enrolled  actuaries)  renew  their 
enrollment  every  three  years.  A 
condition  of  eligibility  for  renewal  will 
be  the  satisfaction  of  continuing 
professional  education  requirements.  All 
enrolled  actuaries  will  be  required  to 
renew  their  enrollment  in  the  year  1990. 
Subsequent  renewals  of  enrollment  will 
be  required  in  the  year  1993  and  every 
third  year  thereafter. 
EFFECTIVE  DATE:  September  7. 19B8. 

FOR  FURTHER  mFORMATKM  CONTACT: 

Mr  I.tiitM'  S.  Shapiro.  Executive 
Director.  Joint  Board  for  the  Enrollment 
of  Actuaries,  c/o  Department  of  the 
Treasury.  Washington.  DC  20220,  (202) 
535-6787. 


SUPPt.EM£NTARY  INFORMATION: 

Background 

The  joint  Board  for  the  Enrollment  of 
Actuaries  (|oinl  Board)  was  formed 
under  authority  of  section  304 1  of 
ERISA.  Title  29.  United  States  Code. 
Section  1241.  The  duties  of  the  |oint 
Board  include  the  enrollment  of 
individuals  who  wish  lo  perform 
actuarial  services  under  ERISA.  In 
addition,  the  Joint  Board  may.  after 
notice  and  an  opportunity  for  a  hearing. 
suspend  or  terminate  the  enrollment  of 
an  individual  who  has  not  complied 
with  the  requirements  of  the  regulations 
governing  enrolled  actuaries. 

Consistent  with  that  authorization,  the 
joint  Board  promulgated  regulations 
addressing  eligibility  for  enrollment,  the 
standards  for  the  performance  of 
actuarial  services  under  ERISA,  bases 
for  disciplinary  actions  and  the 
procedures  to  be  followed  in  taking 
those  actions.  Those  regulations  are 
found  at  20  CFR  Part  901.  Regulations 
contained  in  31  CFR  Part  10  govern 
practice  before  the  Internal  Revenue 
Service.  On  Januan*  24. 1979.  the 
regulations  in  31  CFR  Part  10  were 
amended  to  authorize  enrolled  actuaries 
to  practice  before  the  Internal  Revenae 
Sen.'ice  (44  FR  4940).  Their  eligibility  for 
practice  as  enrolled  actuaries  is  limited 
to  matters  concernmg  ERISA  and  the 
regulations  (hereunder. 

On  junuary  22.  19H6-  an  amendment  lo 
31  CFR  Part  10  was  adopted  as  a  final 
rulf  [S\  KR  .?875|.  Such  amendment 
manda'x-tl  continumg  professional 
educulion  fur  those  enrolled  to  practice? 
before  the  Internal  Revenue  Ser\'ice 
(enrolled  apentsl.  The  regulaiions 
contained  in  the  amendment  do  not 
apph  to  enrolled  acluanes.  It  was 
recognized  that  a  viable  continuing 
professional  education  program  for 
them,  due  to  the  unique  nature  of 
actuarial  services,  should  differ  from  a 
program  for  enrolled  agents.  Further, 
enrolled  acluanes'  authorization  to 
practice  before  the  Internal  Revenue 
Service  is  an  adjunct  to  their  eligibility 
to  perform  actuanal  services  under 
FJIISA.  II  therefore  was  believed  more 
appropriate  for  enrolled  actuaries' 
continuing  professional  education  lo  be 
addressed  by  joint  Board  regulations. 

To  help  assure  the  development  of  a 
successful  continuing  professional 
education  program  for  eru^lled 
actuaries,  the  joint  Board  elicited 
comments  from  enrolled  actuaries  in 
actuarial  publications  and  entered  into 
dialogues  on  the  subject  with  enrolled 
actuaries  at  meetings  and  conventions 
of  actuaries.  Further,  a  task  force  to 
study  the  subject  was  established  by  the 
American  Academy  of  Actuaries,  the 
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Americdn  Society  of  Pension  Actuaries, 
the  Conference  of  Actuaries  in  Public 
Practice  and  the  Society  of  Actuaries.  A 
full  report  was  furnished  the  Joint  Board. 
The  suggestions,  comments  and 
positions  received  through  these 
vehicles  were  fully  considered  and  to 
great  extent  are  reflected  in  the 
r*:*giiUliuns. 

On  Ianuar>'  5.  ^9&S.  the  )oinl  Board 
P'jbhshed  in  the  Federal  Register  (53  FR 
H"l  a  proposed  rule  to  dmend  the 
regulations  governing  the  performance 
of  actuarial  services  under  ERISA. 
Approximately  fifty  comments  on  the 
proposed  rule  were  received-  After 
consideration  of  all  comments  regarding 
the  proposed  rule,  it  is  hereby  adopted 
with  modifications  as  explained  below. 

Comments 

Of  tht^  fifty  comments  on  the  proposed 
n.!e  mdny  supported  the  proposal  In  its 
enMfMlv  0»h(.'rs  opposed  the  program. 
suggesting  !t  w,is  unnecessary  or 
claiming  that  authority  for  Us 
implementation  was  lacking.  In  the 
main,  the  comments  supported  the 
establishment  of  a  continuing 
professional  education  program  for 
enrolled  actuaries  and  offered 
suggestions  for  the  improvement  or 
clarification  of  some  of  the  proposal's 
provisions-  There  were  a  number  of 
comments  expressing  concerns  about 
matters  of  very  limited  applicability. 
raising  matters  unrelated  to  the 
proposed  rule,  and/or  discussing 
administrative  matters  inappropriate  for 
inclusion  in  the  regulations.  Full 
consideration  was  given  all  comments. 
Certain  comments  were  acted  upon 
favorably,  but  are  not  addressed  in  this 
discussion.  Such  favorable  actions,  none 
of  which  IS  substantive,  are  reflected  in 
the  final  rule.  The  joint  Board  made 
every  attempt  to  balance  the  effect  of 
the  regulations  on  enrolled  actuaries 
with  the  need  of  the  public  to  be  assured 
enrolled  actuaries  have  maintained 
through  structured  continuing  education 
the  level  of  knowlegde  and  skills  needed 
to  perform  services  as  enrolled 
actuaries.  The  Board  sought  a  rational 
and  comprehensive  result  which  would 
create  an  effective  continuing 
professional  education  program 
designed  to  provide  the  public  with  the 
highest  possible  professional  service 
without  unduly  burdening  the  enrolled 
actuary  community. 

[t  should  be  noted  that  the  final  rule 
does  not  stand  alone.  The  success  of  the 
implementation  of  the  program  will 
depend  in  large  measure  on  the  personal 
integrity  of  enrolled  actuaries.  In  this 
regard,  reports  submitted  by  enrolled 
actuaries  to  satisfy  the  professional 
education  requirements  should  be 


accurate  in  all  respects.  Submitting 
incorrect  information  could  be  deemed 
to  be  at  variance  with  the  regulations  in 
20  CFR  Part  901.  Subpart  D.  8  901.31(cl. 

The  |oint  Board's  consideration  of 
certain  comments  of  general  interest 
and/or  application  is  discussed  below. 

1.  The  Joint  Board  has  carefully 
considered  the  comments  opposing  the 
continuing  education  concept  of  the 
proposal.  For  the  reasons  stated  in  the 
notice  of  proposed  rulemaking,  it 
continues  to  believe  that  a  formal 
continuing  professional  education 
program  is  the  best  and  most  widely 
accepted  means  of  enhancing 
knowledge  and  keeping  abreast  of 
changes  in  the  subject  matter, 
methodology,  laws,  and  slate  of  the  art 
applicable  to  the  actuarial  profession. 
While  the  Board  recognizes  that  many 
enrolled  actuaries  continue  their 
education  on  a  voluntary  basis,  the 
measure  of  assurance  to  the  public  thai 
enrolled  actuaries  have  engaged  in  a 
viable  continuing  education  program  is 
not  available  through  a  voluntan," 
program.  Consequently,  the  Joint  Board 
has  not  accepted  the  position  of  the 
comments  that  a  mandatory  continuing 
professional  education  requirement 
should  not  be  adopted. 

2.  Some  comments  questioned  the 
authority  of  the  Board  lo  impose  a 
continuing  professional  education 
requirement  on  enrolled  actuaries.  The 
need  to  maintain  current  knowledge  of 
developments  related  to  the 
performance  of  actuarial  services  is 
unquestioned.  As  indicated  above,  the 
Board  believes  that  only  through  a 
continuing  professional  education 
program  can  enrolled  actuaries  assure 
those  who  rely  on  their  work  that  they 
have  maintained  and  enhanced  the 
skills  necessary  to  function  effectively. 
Congress,  in  enacting  section  3042  of 
ERISA,  made  no  attempt  to  set  forth 
absolute  standards  or  measures  relative 
lo  the  enrollment  program.  Accordingly. 
the  Board  promulgated  regulations 
rHflectlng  minimum  requirements  of 
eligibility  to  perform  actuarial  services 
under  ERISA.  The  Board  finds  that  those 
requirements  have  helped  assure  the 
public  that  enrolled  actuaries  engaged  to 
represent  their  Interests  are  qualified. 
The  Board  believes  it  has  a  continuing 
duty  to  the  public  in  this  regard.  Because 
of  the  complexity  of  the  laws  and 
regulations  governing  issues  arising 
under  ERISA  and  the  evolving  state  of 
the  art  relating  to  the  profession,  a 
formal  program  of  continuing 
professional  education  for  enrolled 
actuaries  is  consistent  with  that  duty  It 
is  within  the  scope  of  the  Joint  Board's 
authority  lo  amend  its  regulations  to 


e^ecl  this  and  to  provide  for  appropriate 
disposition  when  an  enrolled  actuary 
has  not  complied  with  the  requirements 
of  eligibility  for  renewal  of  enrollment. 

3.  It  was  suggested  that  the  continuing 
professional  education  requirement 
would  constitute  a  major  rule  under 
Executive  Order  12291.  The  Board  has 
considered  the  economic  impact  of  the 
continuing  professional  education 
requirement.  It  has  concluded  that  such 
a  requirement  will  neitlier  impact  upon 
the  economy  so  as  to  be  subject  to  the 
Exective  Order  nor  result  in  a 
substantial  cost  increase  to  the  public 

4.  Concern  was  expressed  that  some 
enrolled  actuaries  would  encounter 
difficulty  or  undue  expense  in  pursuing 
continuing  professional  education 
because  of  their  geographic  location 
and/or  personal  circumstances.  The 
Joint  Board  is  respectful  of  such  conerns. 
However,  Ihcy  cannot  be  considered 
valid  reasons  for  not  pursuing 
continuing  professional  education. 
Instead,  the  rule  provides  for  options 
which  will  permit  meeting  the 
requirements  at  modest  cost  and 
minimum  inconvenience.  Those  options 
include  home  study  courses,  local  study 
groups,  taped  programs  and 
teleconferencing.  The  Board  has  been 
assured  that  such  programs  will  be 
readily  available. 

5.  Some  comments  indicated  that  the 
standardization  of  the  renewal  cycle 
would  be  unfair  lo  those  whose  terms  of 
enrollment  would  otherwise  be  valid 
beyond  the  first  renewal  date  under  the 
program.  The  alternative  to  a  uniform 
cycle  would  have  been  lo  permit  some 
actuaries  lo  continue  their  services 
without  involvement  in  the  educational 
program  mandated  for  other  enrolled 
actuaries  The  Board  believes  that 
placing  all  enrolled  actuaries  on  a 
uniform  cycle  is  the  fairest  and  most 
easily  managed  program.  The  benefits  of 
this  uniformity  extend  to  the  enrolled 
actuary  community,  program  sponsors, 
and  the  public  In  reaching  this  decision, 
the  Board  balanced  fairness  to  the 
enrolled  actuary  community  and  others 
and  the  administrative  needs  of  the 
government. 

6.  Several  comments  expressed 
concern  about  the  proposed  requirement 
that  a  minimum  number  of  continuing 
educational  credits  be  earned  in  each 
year  of  an  enrollment  cycle.  It  was 
staled  that  this  requirement  would 
arbitrarily  restrict  the  choice  of  availble 
programs  and  detract  from  the 
effectiveness  of  the  program.  The  Board 
continues  to  believe  in  the  advisability 
of  spreading  educational  efforts 
throughout  the  enrollment  cycle,  rather 
than  concentrating  them  in  a  shorter 
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period.  However,  the  Board  concurs  thai 
retention  of  the  annual  requirement 
could  cause  undersirable  scheduling 
difficulties,  limit  the  choice  of  programs 
and  create  administrative  burdens  for 
ell  involved.  Consequently,  the  annual 
minimum  requirement  of  continuing 
education  credit  hours  has  been 
eliminated. 

7.  Some  of  those  commenting  obiecled 
to  the  start-up  renewal  period  requinng 
twelve  credit  hours  of  continuing 
education.  Those  objections  appear  to 
have  been  based  upon  e  companson 
with  ihc  proposed  eight  hour  minimum 
annual  requirement  within  the  three 
year  enrollment  cycles.  It  also  was 
believed  that  an  initial  period  longer 
than  one  year  was  necessary  to  permit 
enrolled  actuaries  to  become  acclimated 
to  the  program.  The  eight  hour  annua) 
minimum  has  been  eliminated  from  the 
program  requiremenls.  While  the  Board 
believes  that  the  twelve  credit  hour 
requirement  for  the  start-up  period  is 
reasonable,  the  number  of  hours  has 
been  reduced  to  ten  hours  m  order  lo 
satisfy  the  concerns  of  those 
commenting.  Of  the  ten  hours,  at  least 
six  must  be  comprised  of  core  subject 
matter.  In  addition,  the  startup  period 
has  been  extended  to  encompass  the 
period  from  the  dale  upon  which  the 
regulations  are  filed  for  publicabon  until 
December  31. 1986  L'pon  the 
satisfaction  of  the  requirements  of  the 
regulations,  applicattoDS  for  renewal 
(using  the  prescribed  form)  may  be  filed 
at  any  time  before  .March  1.  1990.  with 
renewal  effective  April  1. 1990. 
Thereafter,  the  first  enrollment  cycle 
will  be  January  1. 1990  through 
December  31. 1992.  Subsequent 
enroUmenI  cycles  will  embrace  every 
three  year  period  followmg  that. 
Renewal  will  be  effective  Apnl  1, 1993 
and  on  Apnl  1  every  third  yoar 
thereafter. 

6.  The  establishment  of  the  three  year 
enrollment  cycle,  the  placement  of  all 
enrolled  actuaries  in  a  single  cycle  and 
the  selection  of  a  calendar  year  format 
were  all  subject  to  several  forms  of 
comment.  The  use  of  a  calendar  year 
was  adopted  in  response  to  several 
comments  which  suggested  (hat  doing  so 
would  be  more  convenient  to  the 
enrolled  actuary  community.  Several 
comments  expressed  (»noern  that  the 
Board  might  be  unable  lo  administer  a 
program  with  all  enrolled  actuaries  on 
the  same  cycle.  The  Board  considers  the 
uniform  cycle  to  be  more  convenient 
since  it  helps  maintain  a  brtwjd 
awareness  of  the  renewal  requirpmenl 
in  the  enrolled  actuary  community, 
permits  the  Board  to  prepare  adequately 
for  the  performance  of  its  admmisirative 


duties.  fBcilitates  the  issuance  of 
reminders  lo  enrollees  and  ensures  that 
all  actuaries  enjoy  the  same 
opportunities  to  take  part  in  available 
programs.  Some  comments  objected  lo 
the  three  year  cycle,  preferring  the 
continuation  of  a  five  year  cycle. 
Experience  has  estabhshed  that  the  use 
of  a  five  year  cycle  is  burdensome  to  (he 
enrolled  actuary  community  and 
difficult  for  the  Board  to  adininistcr. 
Moreover,  it  is  believed  thai 
documentation  of  educational  activities 
over  a  five  year  period  would  present 
recordkeeping  difficulties  and  that 
remedying  deficiencies  in  meeting 
continuing  professlorial  education  would 
prove  more  demanding  for  many 
enrolled  actuaries.  A  three  year  cycle, 
based  upon  calendar  years  and  uniform 
for  all  enrolled  actuaries,  is  considered 
to  be  easily  understood,  convenient  for 
compliance  and  practical  for 
administration. 

9.  Several  comments  were  concerned 
with  the  "core"  and  "non-core"  aspects 
of  the  proposal.  Some  believed  that 
there  should  be  no  provision  for  subject 
matter  not  specifically  related  to  ERISA. 
Others  requested  greater  clarification  of 
"core"  and  "non-core."  The  concept  of 
"core"  and    non-cort  *  was  developed 
as  a  result  of  discussions  with  enrolled 
actuaries  at  theu*  meetings  and 
conventions.  It  was  felt  that  although 
the  major  thrust  of  contmumg 
professional  education  should  he  subject 
matter  duTJCtly  related  to  ERISA,  other 
subjects  ere  germane  to  pension 
actuarial  work.  Consequently,  a  viable 
continuing  professional  education 
program  should  permit  the  enhancement 
of  an  actuary's  skills  in  those  related 
areas.  An  enrolled  actuary  who  wishes 
to  pursue  his  or  he-  '-«intm"ing 
education  exclusively  in  "core"  areas 
may  do  so.  The  proposal  seems  clear  in 
this  regard.  Thof«e  whose  needs  and/or 
Interests  extend  lo  related  areas  are 
provided  flexibility  to  do  so.  provided 
that  at  least  half  of  their  credit  hours  in 
an  enrollment  cycle  (with  the  exception 
of  the  slart-up  cycle)  is  comprised  of 
"core"  subject  matter  In  order  to  retain 
fiexibihty  in  the  regulations,  the  Board 
has  determined  that  there  not  be  a 
modification  to  the  definitions  of  "core" 
and  "non-core."  The  Board  will  publish 
clarification  or  interpretation  in  this 
area  to  the  extent  It  will  be  helpful  to 
the  enrolled  actuary  community. 
However,  core  subject  nwtter  has  been 
expanded  to  include  lax  treatments  of 
distributions  from  qualified  pension 
plans  and  excise  taxes  related  lo  the 
funding  of  qualified  pension  plans.  Risk 
theory  has  been  added  as  an  example  of 
non-core  subject  matter. 


10.  Some  comments  expressed 
concern  about  the  tj-pes  of  sponsors 
eligible  for  approval.  Local  study  groups 
and  in  house  programs  held  by  pension 
consulting  firms  for  their  own  employees 
were  used  lo  illustrate  thai  concern  The 
proposed  rule  provided  for  sponsorship 
status  by  any  program  presenter. 
Consequently,  no  change  is  necessary  to 
accommodate  study  groups  or  in-house 
programs,  provided  they  (or  any  olher 
sponsor)  meet  all  the  relevant 
requirements  of  the  proposal-  It  is 
impliiiit  in  this  discussion  that,  in  order 
to  achieve  an  etfectixe  verification 
program,  members  of  the  loml  Board  or 
their  designees  may  attend  any  program 
which  is  offered  lo  satisfy  the 
requirements  of  the  regulatioris.  The 
joint  Board  is  concerned  that  an 
adequate  number  of  people  pariiopaie 
in  a  program.  To  help  assure  meaningfuJ 
programs,  the  final  rule  therefore 
Includes  the  requu-oment  that  programs 
must  have  in  attendance  a  minimum  of 
three  participants  who  perform 
substantive  pension  work  present.  :n 
addition  to  the  course  presenter.  The 
Board  is  aware  that  the  sponsorship  of 
programs  may  involve  unforeseen 
problems  which  are  not  addressed  m  the 
final  rule.  The  Board  is  willing  to  give 
consideration  to  any  proposed  programs 
about  which  there  is  a  question.  In 
addition,  it  will  publish  on  a  periodic 
basis  a  listing  of  those  who  have  been 
approved  as  course  providers. 

11.  Some  of  those  commentmg 
questioned  bow  ibe  joint  Board  would 
address  the  issue  of  an  enrolled 
acliiury's  attendance  at  a  program  later 
determined  lo  be  at  vanance  with  the 
requirements  of  the  regulations.  The 
Board  does  not  wish  an  enrolled  actuary 
lo  lose  enrollment  status  solely  by  this 
evpntuality.  If  an  enrolled  actuary 
attends  such  a  program  believing  in 
good  faith  that  it  satisfies  the  continuing 
professional  education  requirements  of 
the  final  rule,  enrollment  status  of  the 
individual  will  remain  active.  Any 
deficiency  in  credit  hours  generally  may 
be  made  up  during  the  enrollment  cycle 
in  which  the  deficiency  is  ascertained  or 
within  a  reasonable  time  period  as 
determined  by  the  Executive  Director  of 
the  Joint  Board.  This  will  be  in  addition 
to  the  continuing  educahon 
requirements  of  the  cycle  in  which  a 
deficiency  is  satisfied. 

12.  An  issue  raised  by  those 
commenting  was  the  point  in  time  an 
enrolled  actuary  who  has  been  placed  in 
Inactive  status  for  not  meeting  the 
requirements  for  renewal  of  enrollment 
may  be  placed  back  into  active 
enrollment  status.  The  regulations 
provide  that  an  individual  in  inactive 
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status  may  nLuke  up  Ihe  deficiency 
wiihin  three  years  from  the  date 
renewal  would  have  been  effective 
(April  1).  This  can  be  dune  dt  any  lime 
during  the  three  year  penod.  The 
individual  then  is  responsible  for  niing 
an  application  for  renewal  with  the 
Executive  Director  of  the  loini  Board. 
Upon  receipt  and  processing  of  the  fonn, 
the  apphcuni  will  be  placed  on  the 
roster  of  active  enrolled  actuaries.  Such 
application  for  renewal  may  be  filed 
immediately  upon  satisfaction  of  the 
requirements  for  renewal. 

13.  Concern  was  expressed  about  the 
prohibition  aaainsl  repeated  taking  of 
the  same  course  of  study  to  satisfy  the 
continuing  education  requirements  of 
the  regulations  The  basis  for  the 
concern  Wds  that  while  the  title  of  a 
course  of  study  sometimes  may  be  the 
same  as  one  already  taken,  the  content 
may  differ.  The  |omt  Board  recognizes 
that  this  may  occur  from  time  to  time 
and  is  of  the  view  that  substance 
outweighs  form.  Consequently  if  the 
major  content  of  the  program  differs 
substantively  from  a  previous  one 
bearing  the  same  title,  it  may  be  used  to 
satisfy  the  requirements  of  the 
regulations. 

14.  The  Rnal  rule  reflects  clarification 
with  respect  to  publications  Such 
clarincaiion.  based  on  comments 
received,  requires  that  a  publication  for 
which  an  enrolled  actuary  wishes  credit 
must  be  available  for  acquisition  and 
study  by  the  enrolled  actuary 
community.  For  example,  an  in-hcuse 
newsletter  or  documents  prepared  solely 
for  clients  will  not  be  recognized  for 
continuing  education  purposes;  articles 
in  trade  journals  or  those  prepared  for 
use  by  actuarial  students  will  be 
recognized. 

15.  Some  of  those  commenting 
suggested  that  earning  credits  for  less 
than  one  credit  hour  [50  minutes)  or 
multiples  thereof  should  be  permitted. 
The  premise  of  the  suggestion  was  that 
some  programs  have  sessions  which  are 
set  at  25  or  "5  minutes.  The  loinl  Board 
recognizes  that  scheduling  programs 
often  is  challenging.  However,  a 
program  of  less  than  one  credit  hour  is 
not  deemed  sufficient  to  provide  an  m- 
deplh  learning  experience  and/or  to 
provide  for  dialogue,  A  one  credit  hour 
minimum  and  multiples  thereof  therefor 
remains  the  basic  unit  of  measurement. 
However,  to  accommodate  those 
programs  extending  beyond  the 
minimum  credit  hour  but  for  less  than  a 
multiple  thereof,  the  final  rule  has  been 
aciusted  to  allow  credit  for  the  total 
number  of  minutes  of  programs.  At 
continuous  programs,  each  session  must 


encompass  a  minimum  of  one  credit 

hour. 

To  Illustrate  this  modification,  an 
enrolled  actuar>'  who  attends  a  program 
with  three  75  minute  sessions,  will  have 
a  total  of  225  minutes.  This  will  accord 
him  or  her  four  credit  hours.  If  the  same 
enrolled  actuary  engages  in  another 
program  of  three  75  minute  sessions,  an 
additional  22S  minutes  would  accrue. 
The  enrolled  actuary  then  would  have  a 
total  of  450  minutes  or  nine  credit  hours. 
The  final  tally,  of  course,  would  be 
made  by  the  enrolled  actuary  at  the  end 
an  enrollmenl  cycle.  Enrolled  actuaries 
may  not  merge  credits  earned  at  non- 
core  sessions  with  core  credits. 
Consequently,  the  illustration  noted 
above  would  not  be  considered  nine 
credit  hours  if  the  subject  matter  at  one 
of  the  three-session  programs  was  non- 
core  and  the  other  core.  Each  program 
(or  session)  would  stand  alone. 

Special  Analyses 

This  rule  relates  solely  to  professional 
services  in  connection  with  government 
matters  and  is  not  expected  to  have  any 
significant  economic  consequences. 
Therefore,  it  has  been  determined  thnt 
this  rule  is  not  a  major  rule  as  defined  in 
Executive  Order  12291  and  a  regulatory 
impact  analysis  is  not  required.  It  is 
hereby  certified  that  this  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

Major  annual  meetmgs  of  several 
actuarial  organizations  are  scheduled 
for  early  Fall  1988.  These  meetings 
include  continuing  education  programs. 
In  order  to  provide  the  enrolled  actuary 
community  the  opportunity  to  accrue 
continuing  education  credits  at  one  or 
more  of  these  meetings,  good  cause 
exists  to  waive  the  delayed  effective 
date  requirement  of  5  U.S.C.  553(d). 
Consequently,  this  rule  is  effective 
September  7,  1988 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  regulation  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  tn 
accordance  with  the  requirements  of  Ihe 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h))  under  control  number  1545- 
0951.  The  estimated  annual  burden  per 
respondent/recordkeeper  varies  from 
one  to  two  hours  depending  on 
individual  circumstances,  with  an 
estimated  average  of  one  hour  end  thirty 
minutes. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  Internal  Revenue  Service, 


Washington.  IX:  20224.  Attention: 
Internal  Revenue  Service  Reports 
Clearance  Officer  TR:FP  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Washington.  DC  20503, 
Attention  Desk  Officer  for  the  Internal 
Revenue  S<?r\'ice 

Drafting  Information 

The  author  of  these  regulations  is  Mr- 
Leslie  S.  Shapiro.  Executive  Director, 
joint  Board  for  the  Enrollment  of 
Actuaries.  Other  personnel  in  the 
Treasury  Department  and  the  joint 
Board  participated  in  the  development 
of  the  regulations,  both  as  to  substance 
and  style. 

List  of  Subjects  in  20  CFK  Part  901 

Administrative  rules  and  procedures, 
Enrolled  actuaries. 

Authority:  These  rules  are  Issued  under 
authority  of  86  Stat,  1002:  29  U  S  C.  1241. 124:: 
See  also  5  U  S  C  301:  31  U  S  C  330.  and  31 

\JS.C.  321 

Amendments  to  Regulations 

PART  Ml— (AMENDED  I 

Accordingly,  20  CFR  Part  901  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  901 
continues  to  read  as  follows: 

Authority:  Sec  3042.  SubUtle  C.  Utle  3. 
Employee  Retirement  Income  Security  Ad  of 
1974  (88  Slal   1002.  29  U  S.C  1241.  1242). 
unless  otherwise  noied- 

$901.11    tAm«ndedI 

2.  Section  901.11  (a)  of  Subpart  B  is 
amended  by  removing  the  last  two 
sentences  and  inserting  after  the  first 
sentence  the  following:  "Subject  to  the 
provisions  of  Subpart  D  of  this  part,  an 
individual  must  renew  his  or  her 
enrollment  in  the  manner  described  in 
paragraph  (d)  of  this  section." 

3.  Section  901.11  of  Subpart  B  is 
amended  by  adding  new  paragraphs  (d) 
through  (n)  to  read  as  follows: 

SMI. 11    |Am«nct«dI 


[d)  Renewal  of  enrollment.  To 
maintain  active  enrollment  to  perform 
actuarial  services  under  the  Employee 
Retirement  Income  Security  Act  of  1974. 
each  enrolled  actuary  is  required  to 
have  his/her  enrollment  renewed  as  set 
forth  herein.  Failure  by  an  individual  to 
receive  notification  of  Ihe  renewal 
requirement  from  the  Joint  Board  will 
not  be  justification  for  circumvention  of 
such  requirement. 

(1)  All  individuals  enrolled  before 
January  1. 1990  shall  apply  for  renewal 
of  enrollment  on  the  prescribed  form 
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before  March  1. 1990.  The  effective  date 
of  renewal  for  such  individuals  is  April 
1.1990. 

(2)  Thereafter,  applications  for 
renewal  will  be  required  of  all  enrolled 
actuaries  between  October  1. 1992  and 
March  1, 1993.  and  between  October  1 
and  March  1  of  every  third  year  period 
subsequent  thereto. 

(3)  The  Executive  Director  of  the  Joint 
Board  will  notify  each  enrolled  actuary 
of  the  renewal  of  enrollment 
requirement  at  his/her  address  of  record 
with  the  Joint  Board. 

(4)  A  reasonable  non-refundable  fee 
may  be  charged  for  each  application  for 
renewal  of  enrollment  filed. 

(5)  Forms  required  for  renewal  may  be 
obtained  from  the  Executive  Director. 
Joint  Board  for  the  Enrollment  of 
Actuaries,  c/o  Department  of  the 
Treasury.  Washington.  DC  20220. 

(e)  Condition  for  renewal:  Continuing 
professional  education.  To  qualify  for 
renewal  of  enrollment,  an  enrolled 
actuary  must  certify,  on  Ihe  form 
prescribed  by  the  Executive  Director, 
that  he/she  has  satisfied  the  following 
continuing  professional  education 
requirements. 

(1)  For  renewed  enrollment  effective 
April  2.  1990.  (i)  A  minimum  of  10  hours 
of  continuing  education  credit  must  be 
completed  between  (the  effective  date  of 
these  regulations)  and  December  31. 
1989,  Of  the  10  hours,  at  least  6  hours 
must  be  comprised  of  core  subject 
matter  the  remainder  may  be  comprised 
of  non-core  subject  matter. 

(ii)  An  individual  who  receives  initial 
enrollment  between  October  1. 1988  and 
December  31. 1989  Is  exempt  from  Ihe 
continuing  education  requirement  for  the 
enrollment  cycle  ending  December  31. 
1989.  but  is  required  to  file  a  timely 
application  for  renewal  of  enrollment 
effective  April  1. 1990. 

(2)  For  renewed  enrollment  effective 
April  1.  1993  and  every  third  year 
thereafter  (i)  A  minimum  of  36  hours  of 
continuing  education  credit  must  be 
completed  between  January  1. 1990  and 
December  31,  1992.  and  between 
January  1  and  December  31  for  each 
three  year  period  subsequent  thereto. 
Each  such  three  year  period  is  known  as 
an  enrollment  cycle.  Of  the  36  hours,  at 
least  18  must  be  comprised  of  core 
subject  matter;  the  remainder  may  be  of 
a  non-core  nature. 

(ii|  An  individual  who  receives  initial 
enrollment  during  the  first  or  second 
year  of  an  enrollment  cycle  must  satisfy 
the  following  requirements  by  the  end  of 
the  enrollment  cycle:  Those  enrolled 
during  the  first  year  of  an  enrollment 
cycle  must  complete  24  hours  of 
continuing  education;  those  enrolled 
during  the  second  year  of  an  enrollment 


cycle  must  complete  12  hours  of 
continuing  education.  At  least  one-half 
of  the  applicable  hours  must  be 
comprised  of  core  subject  matter;  the 
remainder  may  be  comprised  of  non- 
core  subject  matter.  For  purposes  of  this 
paragraph,  credit  will  be  awarded  for 
continuing  education  completed  after 
January  1  of  the  year  in  which  initial 
enrollment  was  received. 

(iii)  An  individual  who  receives  initial 
enrollment  during  the  third  year  of  an 
enrollment  cycle  is  exempt  Tiom  the 
continuing  education  requirements  until 
the  next  enrollment  cycle,  but  must  file  a 
timely  appHcation  for  renewal. 

(3)  Enrolled  actuaries  whose 
enrollment  status  would  have  expired 
under  previous  regulations  during  the 
five  year  period  from  October  1. 1986  are 
not  subject  to  compliance  with  such 
previous  regulations  addressing  renewal 
of  enrollment.  Their  enrollment  status 
will  not  be  adversely  affected  provided 
they  comply  with  requirements  on  this 
pari. 

(f)  Qualifying  continuing  education — 
(1 1  In  general  To  qualify  for  continuing 
education  credit  consistent  with  the 
requirements  of  the  above  subsections,  a 
course  of  learning  must  be  a  qualifying 
program  comprised  of  core  and/or  non- 
core  subject  matter  conducted  by  a 
quahfying  sponsor. 

(i)  Core  subject  matter  is  program 
content  designed  lo  enhance  the 
knowledge  of  an  enrolled  actuary  with 
respect  to  matters  directly  related  to  the 
performance  of  pension  actuarial 
services  under  ERISA  or  the  Internal 
Revenue  Code.  Such  core  subject  matter 
includes  the  characteristics  of  actuarial 
cost  methods  under  ERISA,  actuarial 
assumptions,  minimum  funding 
standards.  Title  IV  of  ERISA. 
requirements  with  respect  to  the 
valuation  of  plan  assets,  requirements 
for  quahfication  of  pension  plans, 
maximum  deductible  contributions,  tax 
treatments  of  distributions  from 
qualified  pension  plans,  excise  taxes 
related  to  the  funding  of  qualified 
pension  plans  and  standards  of 
performance  for  actuarial  services. 

(ii)  Non-core  subject  matter  is 
program  content  designed  to  enhance 
the  knowledge  of  an  enrolled  actuary  in 
matters  related  lo  the  performance  of 
pension  actuarial  services.  Examples 
include  economics,  computer  programs, 
pension  accounting,  investment  and 
finance,  risk  theory,  communication 
skills  and  business  and  general  tax  law, 

(iii)  The  Joint  Board  may  publish  other 
topics  or  approve  other  topics  which 
may  be  included  in  a  qualifying  program 
as  core  or  non-core  subject  matter. 

(ivj  Repeated  taking  of  the  same 
course  of  study  cannot  he  used  to  satisfy 


the  continuing  education  requiremenis 
of  the  regulations.  If  the  major  content  of 
a  program  or  session  differs 
substantively  from  a  previous  one 
bearing  the  same  or  similar  title,  it  may 
be  used  to  satisfy  such  requirements. 

(2)  Qualifying  Progrunis~{i]  formal 
programs.  Formal  programs  qualify  as 
continuing  education  programs  if  they: 

(A)  Require  attendance  by  at  least 
three  individuals  engaged  in  substantive- 
pension  service  in  addition  to  Ihe 
instructor,  discussion  leader  or  speaker; 

(B)  Require  that  the  program  be 
conducted  by  a  qualified  instructor, 
discussion  leader  or  speaker,  i.e.  a 
person  whose  background,  training, 
education  and/or  experience  is 
appropriate  for  instructing  or  leading  a 
discussion  on  the  subject  matter  of  the 
particular  program;  and 

(C)  Require  a  wntten  outline  and/or 
textbook  and  certificate  of  attendance 
provided  by  the  sponsor,  all  of  which 
must  be  retained  by  the  enrolled  actuar>' 
for  a  three  year  period  following  the  end 
of  the  enrollment  cycle. 

(ii)  Correspondence  or  individual 
study  programs  (including  audio  and/or 
video  toped  programs).  Qualifying 
continuing  education  programs  include 
correspondence  or  individual  study 
programs  completed  on  an  individual 
basis  by  the  enrolled  actuar>'  and 
conducted  by  qualifying  sponsors.  The 
allowable  credit  hours  for  such 
programs  will  be  measured  on  a  basis 
comparable  to  the  measurement  of  a 
seminar  or  course  for  credit  in  an 
accredited  educational  institution-  Such 
programs  qualify  as  continuing 
education  programs  if  they: 

(A)  Require  registration  of  the 
participants  by  the  sponsor 

(B)  Provide  a  means  for  measuring 
completion  by  the  participants  [e.g.. 
written  examination);  and 

(C)  Require  a  written  outline  and/or 
textbook  and  certificate  of  completion 
provided  by  the  sponsor,  Such 
certificate  must  be  retained  by  the 
participant  for  a  three  year  period 
following  the  end  of  an  enrollment  cycle. 

(iii)  Teleconferencing.  Programs 
utilizing  teleconferencing  or  other 
communications  technologies  qualify  for 
continuing  education  purposes  if  they 
either: 

(A)  Meet  all  the  requirements  of 
formal  programs,  except  that  they  may 
include  a  sign-on/sign-off  capacity  or 
similar  technique  in  lieu  of  Ihe  physical 
attendance  of  participants:  or 

(B)  Meet  all  the  requirements  of 
correspondence  or  individual  study 
programs. 

(iv)  Scrying  as  an  instructor, 
discussion  leader  or  speaker.  (A)  Four 
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hoars  of  contimimg  education  credil  will 
be  awarded  for  each  conLacJ  hour 
completed  as  an  iostruclor.  discussian 
leader  or  speaker  at  an  educiUoaal 
program  which  meets  the  continum^ 
education  requirements  of  this  section. 
in  recognition  of  both  prtsentalion  Aod 
preparation  time 

(B)  The  credit  ftrr  instruction  and 
preparation  may  not  exceed  50%  of  iTie 
continuing  education  requireraeat  for  an 
enmllment  cycle. 

■CJ  Presentation  of  the  same  material 
ds  an  mstructor.  discussion  leader  or 
speaker  more  than  one  time  in  any  36 
month  period  will  not  qualify  for 
continmng  edncation  txedjl.  A  pTOgram 
will  no*  be  considered  to  consist  of  the 
same  material  if  a  substantial  portion  of 
the  content  has  been  revised  to  reflect 
chsTtges  in  the  law  or  in  the  state  of  the 
art  relative  to  the  perform  an  ce  of 
pension  actuarial  service. 

(01  Credit  as  «n  instrpctor.  discussion 
leader  or  speaker  wriW  not  be  s^^rded  to 
panehsts,  fnoderators  or  others  whose 
cofitri^witkHi  does  mM  coostitute  a 
substantial  portion  of  the  projp^ni- 
Mowever.  suoH  indiridusiB  fiuiy  be 
awanied  credit  for  attendance,  prrn'ided 
the  other  inmnsiorw  of  this  section  ar** 
met. 

(E)  The  natvre  of  the  sublet  matter 
will  detevmrne  if  credit  wiU  be  of  a  core 
or  non-core  aature. 

(t)  Credn  for  fvhitshed articles. 
books,  film*,  audio  and  ndeo  tapet.  ^tc. 
lAjCantiavmgedocation  credit  will  be 
awanded  for  the  creaticn  of  mfttenaLs  for 
publication  or  dntntrntion  ivith  respect 
to  matten  direcdy  rrialed  to  the 
continuing  profeuKSud  adacatiaD 
requirements  of  this  »^ri*tw^ 

(B|  The  credit  aUowed  wtU  be  on  t)ie 
basis  of  one  So«r  credit  for  each  hoar  of 
preparatKMi  ome  of  die  neteriai.  li  will 
be  (he  ffeafmnmbrirty  of  die  peraoa 
claiming  the  credit  toBUnndun  records 
to  verify  prepanttoa  tifne. 

(Cj  PuUicatjofi  or  dwtn^Uoa  auy 
utilize  any  avodaUe  technoiogr  for  the 
dissenuaatMinof  mW4ea,  nMMlor 
auditory  ^Mtierui^. 

(OJ  The  maleruiW  must  be  available 
on  reasooaUe  terau  for  «ci(|«uutior  and 
use  by  aJJ  enraJied  actuartes 

(F.)  The  credil  Sor  the  creaOoa  of 
materuis  may  aol  exceed  2S%  of  the 
continuing  education  requirement  of  any 
enrollment  cycie. 

\y\  The  aature  of  the  subject  matter 
wiH  delermuif  if  credit  v,-iXi  t>e  of  a  core 
or  noQ-care  aature. 

IG)  Pubhcatian  of  the  -^me  materiai 
more  thar.  aae  hme  wUl  xiot  qualify  for 
continuing  education  credjL  A 
publication  w;il  not  be  considered  to 
consist  of  the  saiae  matenai  if  a 
substaotjal  portupji  has  been  revised  to 


reflect  chants  u)  the  law  or  in  the  state 
of  the  art  relating  to  the  perioinuaace  of 
pension  aciub»«i'servK:a. 

[  vij  Sarvjce  on  fauU  Board  advisory 
comnuttee^sj.  Caaimuuig  educatMxi 
credit  niMy  be  awarded  by  the  \omi 
Board  for  service  oa  la/iy  of)  its 
advoaory  cocsoulieefa).  lo  the  extent  that 
the  Board  conaidora  wa/raaled  by  the 
service  rendered. 

(vuj  Preparaiioa  of  l4Mnt  Board 
exajzuaattoas.  Contiauu)t{educationtd 
credit  may  b«  ayvitrded  by  the  foint 
Board  for  part>c4>aluui  ui  draftiing 
quevtioju  ftw  a&e  oa  Joint  Ao^ird 
exanunatioQS  or  in  preteatuig  i2a 
examinatioaa,  to  the  exteat  the  Board 
deterauoaa  aurtaUe.  Such  ci«dit  may  not 
exceed  50%  of  the  caauatduig 
profeaaKmaJ  educAtioa  requirement  for 
the  applicable  eoroiiBieot  cycle. 

Jviii)  Society  examiaaUan&. 
IndlvkUaW  loay  earr  coatinuing 
proJeaatonai  educalun  credit  for 
ackievui^  a  pasamg  ^ade  on  proctored 
examinations  sponsored  by  a 
pro£eaau»*J  or^UkkiMtHKi  or  society 
recoyuaed  by  the  }oiat  Boerd.  Such 
credit  la  l^siied  tjs  the  oumbef  at  hours 
Bcbedoled  £ar  each  exAnmaUoa  aod 
may  be  applied  only  aa  ooft-core  credit 
provided  ijae  coolent  of  the  exaaunatioa 
IS  non-core. 

(ix)  Pension  law  sxaaunaoon. 
Individuals  aay  eabthhsh  eh^ihdity  hK 
renewal  of  eftroliaeat  faraoy 
enioliaieBt  cy<Je  by: 

[A)  Achsevui^  a  paraawg  acore  on  the 
pension  law  actuanaj  examioaboa 
offered  by  the  joiol  Board  aod 
udaiiiuaterBd  under  thu  part  dcnng  the 
apphcahle  earodmeat  cycle,  and 

[B|  Compietiag  a  BLOJsium  of  L2  tu:'ur$ 
of  qualif>'uag  coBtuMua^  education  in 
core  subject  satter  dumt^  the  !uuae 
applicabkenraliiZkeQt  cycle. 

[C^  This  option  di  AMti^yui%  the 
continuiiig  proiesaioaai  educatioo 
requirements  is  not  aradahAe  to  those 
who  receive  miUal  eoroHinent  dunAg  the 
enroUoeal  cycle. 

Ig)  Spoiwarv.  (1)  Sp<xisors  are  tho6e 
responsible  for  preaeniiog  programs 

(2)  To  qualify  as  a  sponsor,  p-  program 
presenter  must: 

(t]  Be  aa  accredited  ediM:<<ltunal 
\T\8tilitUoa: 

{ill  fie  rocogmzed  for  coniinuuijj 
educahoa  purposes  by  the  licensing 
body  of  any  Suie.  possessuia.  ternlory. 
ComnoaweaitK  or  the  DiUnct  of 
Colurohia  respooaihle  for  the  issuance  of 
a  license  in  the  field  of  actuarial  scjeoce, 
lasaraoce.  sccouatinfi  or  («w, 

(luJBe  recogaued  oy  the  Executive 
Director  of  the  Jowl  Buaid  as  a 
prnfessional  orj^itzation  or  society 
whoi^e  prograiftfi  include  ofierusg 
coaiiauiog  profess tooai  educalioo 


opportunttiea  m  sutijecl  mntter  within 
the  scope  of  this  section;  or 

(iv|  File  a  sprmsor  agreement  with  the 
Rxeculive  Dtrector  oS  the  tohi*  Board  to 
obtain  appro%-aJ  of  the  proRraBi  as  a 
quaiifyimi  contirmiDg education 
prosram. 

f3}  Profeawonal  oTi^antzatioiis  or 
societies  and  others  wishhift  to  tie 
considered  as  qualifytnx  spoAsors  i^hall 
rei]uest  such  ststasof  ttw  Rxecnti^e 
Director  of  the  |o«nt  Bourd  and  fumiiih 
inlarBiatinn  tn  suppoai  of  the  rr-quest 
together  with  any  further  fnfomiatwn 
deemed  neeeatary  by  the  Execwtire 
Director. 

[4)  A  qualifying  sponaor  nrast  ensure 
the  program  compftea  ii«tih  the  following 
rpqutrefwents- 

(i)  Progmms  must  be  developed  by 
individualtsl  qneHfied  in  the  subierl 
matter. 

(h)  Progmm  subiect  matter  must  be 
currenl 

[iii)  bistnictors.  discussion  leaders, 
and  speakers  must  he  qualiRed  with 
respect  to  program  cootent 

(H)  Programs  must  include  some 
means  for  evaluation  of  technical 
content  and  presentation. 

(v)  Certilicates  of  conpletioo  must  be 
provided  those  who  have  successfully 
completed  the  pro-am. 

(vi)  Kecords  muM  be  maiDtaioed  by 
the  sponsor  to  verify  satisUction  of  the 
requirements  of  this  sectioa  Such 
records  mast  be  retaiaed  fot  a  period  of 
three  years  following  the  end  of  the 
earoi^enl  cycli:  m  which  the  program  is 
held-  In  the  case  uf  programs  of  auiav 
than  one  aeaamg  reconla  must  be 
maiQUlxicd  to  verify  completioo  o!  the 
prngram  aod  aitendaoce  by  each 
p-irticipaui  at  eacfi  session  of  the 
progr-ua. 

(5|  Sponsor  agreemeats  and  qualified 
profeaaiOBAl  of^auaatjoa  or  society 
sponsors  approved  by  the  ExecDltve 
Ihrectur  wiB  reaiaui  in  effect  for  one 
Lnroilmeui  cyde~  The  names  of  soch 
sponsors  ivdl  be  puUiahed  on  a  periodic 

bd9IS 

(h]  Measurrmt^/il  of  continuing 
t-dui-X/tJOii  CMjrse  ^'ork.  (1)  AU 
coniiouu^  education  programs  will  be 
measured  ia  terns  of  credit  hours  The 
shortest  recognized  program  wiiJ  be  one 
credit  hour. 

(2)  A  credit  hour  is  W  mimites  of 
cootimioua  porttcipatioa  m  a  program 
Each  aession  ifi  a  program  most  be  at 
least  ooe  full  credit  hour.  Le  50  minutes 
For  example,  a  atngie-seastoQ  program 
lasting  100  annates  will  count  ms  two 
credit  hours,  aod  a  program  comprised 
of  three  ^  nimule  sessions  1225  mmulesi 
constilutes  four  credil  hours,  liowever 
at  the  exKJ  uf  an  enroiiment  cycle,  an 
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individual  may  total  the  number  of 
minutes  of  sessions  of  at  least  one  credit 
hour  in  duration  attended  during  the 
cycle  and  divide  by  fifty.  For  example, 
attending  three  75  minute  segments  at 
two  separate  programs  will  accord  an 
lndlv^dual  nine  credit  hours  (450  minutes 
divided  by  50)  toward  fulfilling  the 
minimum  number  of  continuing 
professional  education  hours.  It  will  not 
be  permissible  to  merge  non-core  hours 
with  core  hours.  For  university  or 
college  courses,  each  "semester"  hour 
credit  will  equal  15  credit  hours  and 
each  "quarter"  hour  credit  will  equal  10 
credit  hours.  Measurements  of  other 
formats  of  university  or  college  courses 
will  be  handled  on  a  comparable  basis. 

(i)  Record  kt-epw^  requirements.  (1 ) 
Each  mdividual  applying  for  renewal 
shall  retain  for  a  penod  of  three  years 
following  the  end  of  en  enrollment  cycle 
the  information  required  with  regard  lo 
qualifying  continuing  professional 
education  credit  hours.  Such  information 
shall  include: 

(i)  The  name  of  the  sponsoring 
organization; 

(ii)  The  location  of  the  program. 

(ill]  The  title  of  the  program  and 
descriptiun  of  its  content,  eg.,  course 
syllabus  and/or  textbook: 

(iv)  The  dates  attended; 

(v)  The  credil  hours  claimed  and 
whether  core  or  non-core  subject  matter. 

(vi)  The  namp(s)  of  the  instructorls). 
discussion  leaderjs).  or  speakerts),  if 
appropriate: 

(vii)  The  cerliricale  of  completion 
and/or  signed  statement  of  the  hours  of 
attendance  obtained  from  the  sponsor 
and 

(viii)  The  total  core  and  non-core 
credit. 

(2)  To  receive  continuing  education 
credit  for  service  completed  as  an 
instructor,  discussion  leader,  or  speaker. 
the  following  information  must  be 
maintained  for  a  period  of  three  years 
following  the  end  of  the  applicable 
enrollment  cycle. 

(i)  The  name  of  the  sponsoring 

organization; 
(ii)  The  location  of  the  program: 
[iii]  The  title  of  the  program  and 

description  of  its  content; 

(iv)  The  dates  of  the  program:  and 
(v|  The  credit  hours  claimed  and 

whether  core  or  non-core  subject  mailer. 

(3)  To  receive  continuing  education 
credit  for  a  publication,  the  following 
information  must  be  maintained  for  a 
period  of  three  years  following  the  end 
of  the  applicable  enrollment  cycle. 

(i)  The  publisher 
(ii)  The  title  of  the  publication: 
(iii)  A  copy  of  the  publication: 
(ivj  The  date  of  publication; 
(v)  The  credit  hours  claimed; 


(vi)  Whether  core  or  non-core  subject 
matter  and 

(vii)  The  availability  and  distribution 
of  the  publications  to  enrolled  actuaries 

(jl  Wan-ers  (1)  Waiver  from  the 
continuing  education  requirements  for  a 
given  penod  may  be  granted  by  the 
Executive  Director  of  the  joint  Board  for 
the  following  reasons; 

(i)  Physical  incapacity,  which 
prevented  comphance  with  the 
continuing  education  requirements: 

(ii)  Extended  active  military  duty; 

(ill)  Absence  from  the  indtviduais 
country  of  residence  for  an  extended 
penod  of  time  due  to  employment  or 
other  reasons,  provided  the  individual 
does  not  perform  services  ae  an  enrolled 
actuary  dunng  such  absence;  and 

(iv)  Other  compelling  reasons,  which 
will  be  considered  on  a  case-by-case 
basis. 

(2)  A  request  for  waiver  must  be 
accompanied  by  appropnale 
documentation.  The  individual  will  be 
required  to  furnish  any  additional 
documentation  or  explanation  deemed 
necessary  by  the  Executive  Director  of 
the  joint  Board.  ELxamples  of  appropriate 
documentation  could  be  a  medical 
certificate,  military  orders,  etc. 

(3)  A  request  for  waiver  must  be  filed 
no  later  than  the  last  day  of  the  renewal 
application  penod. 

(4)  If  a  request  for  waiver  is  not 
approved,  the  individual  will  be  so 
notified  by  the  Executive  Director  of  the 
joint  Board  and  placed  on  a  roster  of 
inactive  enrolled  individuals. 

(5)  If  a  request  for  waiver  is  approved. 
the  individual  will  be  so  notified. 

(6)  Those  who  are  granted  waivers  are 
required  (o  file  timely  applications  for 
renewal  of  enrollment. 

(k)  Failure  to  comply.  (1)  Compliance 
by  an  individual  with  the  requirements 
of  this  part  shall  be  determined  by  the 
Executive  Director  of  the  joint  Board. 
An  individual  who  applies  for  renewal 
of  enrollment  but  who  fails  to  meet  the 
requirements  of  eligibility  for  renewal 
will  be  notified  by  the  Executive 
Director  at  his/her  last  know^  address 
by  first  class  mail.  The  notice  will  state 
the  basis  for  the  non-compliance  and 
will  provide  the  individual  an 
opportunity  to  furnish  in  wnting,  within 
60  days  of  the  dale  of  the  notice, 
information  relating  lo  the  matter,  Such 
information  will  be  considered  by  the 
Executive  Director  in  making  a  final 
determinabon  as  to  eligibility  for 
renewal  of  enrollment. 

(2)  The  E-\ecutive  Director  of  the  joint 
Board  may  require  any  Individual,  by 
fu-st  class  mail  sent  to  his/her  mailing 
address  of  record  with  the  Joint  Board, 
to  provide  copies  of  any  records 
required  to  be  maintained  under  this 


section.  The  Executive  Director  may 
disallow  any  continuing  professional 
education  hours  claimed  if  the 
individual  concerned  fails  to  comply 
with  such  requirements 

(3)  An  individual  whose  application 
for  renewal  is  not  approved  may  setk 
review  of  the  matter  by  the  loint  Board 
A  request  for  review  and  the  reasons  in 
support  of  the  request  must  be  filed  with 
the  joint  board  withm  30  days  of  the 
date  of  the  non-approved  notice. 

(4)  An  individual  who  has  not  filed  a 
timely  application  for  renewal  of 
enrollment,  wno  has  not  made  a  timely 
response  to  the  notice  of  non- 
compliance with  the  renewal 
requirements,  or  who  has  not  satisfied 
the  requirements  of  eligibility  for 
renewal  will  be  placed  on  a  roster  of 
inactive  enrolled  actuanes  for  a  penod 
of  three  years  from  the  date  renewal 
would  have  been  effective.  Dunng  this 
time,  the  mdundua!  will  be  ineligible  to 
perform  9er\'ice8  as  an  enrolled  actuary 
and  to  practice  before  the  Internal 
Revenue  Service. 

(5)  During  inactive  enrollment  status 
or  at  any  other  time  an  individual  is 
ineligible  to  perform  services  ag  an 
enrolled  8Cluar\-  and  to  practice  before 
the  Internal  Revenue  Service,  the 
individual  shall  not  in  any  manner, 
directly  or  indirectly,  indicate  he  or  she 
is  so  enrolled,  or  use  the  term  "enrolled 
actuary."  the  designation  "E.A.."  or 
other  form  of  reference  to  eligibility  to 
perform  services  as  an  enrolled  actuary. 

{6|  An  individual  placed  in  an  inactive 
status  must  file  an  application  for 
renewal  of  enrollment  and  satisfy  the 
requirements  for  renewal  as  set  forth  in 
this  section  withm  three  years  from  the 
date  renewal  would  have  been  effective. 
The  name  of  such  mdividual  otherwise 
will  be  removed  from  the  inactive 
enrollment  roster  and  his/her 
enrollmenl  will  terminate.  Eligibility  for 
enrollment  must  then  be  reestablished 
by  the  individual  as  provided  in  this 
parl- 

(7)  An  individual  placed  in  sn  inactive 
status  may  satisfy  the  requirements  for 
renewal  of  enrollmenl  at  any  time 
during  his/her  period  of  inactive 
enrollment,  tf  such  satisfaction  includes 
completing  the  continuing  education 
requirement,  the  application  for  renewal 
may  be  filed  immediately  upon  such 
completion.  Continuing  education  credit 
under  this  subsection  may  not  be  used 
to  satisfy  the  requirements  of  the 
enrollment  cycle  in  which  the  individual 
has  been  placed  back  on  the  active 
roster 

[8}  An  individual  in  Inactive  status 
remains  subject  to  the  jurisdiction  of  the 
joint  Board  and/or  the  Department  of 
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the  Treasury  with  respect  to  disciplinary 
malters. 

(9)  An  individual  who  is  in  good  faith 
has  certified  that  he/»he  has  satisfied 
!he  continuing  professional  education 
requirements  of  this  section  will  no!  be 
L  ir;<>jdered  to  be  in  non-compliuiKe  with 
SL.uh  requirements  on  the  basis  oFa 
;:rijgram  he/she  has  attended  being 
found  inadequate  or  not  in  compliftnce 
with  the  requirements  for  renewal.  Such 
individual  will  be  granted  renewal,  but 
the  Executive  Director  aiay  require  such 
individual  to  remedy  the  resulting 
shortfall  by  eamijiR  replacement  credit 
during  the  cycle  in  which  renewal  was 
granted  or  withm  a  reasonable  time 
period  as  determined  by  the  Executive 
Director,  For  example,  if  six  of  the  credit 
hours  ciatmed  were  disallowed,  the 
individual  may  be  required  to  present  42 
credit  hours  instead  of  the  minimum  30 
credit  hours  to  qualify  for  renewal 
TL-Iated  to  the  next  cycle. 

fl)  Inactive  retirement  status.  An 
individual  who  no  longer  performs 
SLT\icf'S  iis  an  enrollerl  actuary  may 
ri'quesl  placement  in  an  inactive 
retirement  status  at  any  time  and  such 
individual  will  be  ptaoed  in  such  status. 
1  he  individual  will  be  ineligible  to 
p::rli)rm  services  as  an  enrolled  artaar^-. 
Such  individual  must  file  a  timely 
application  for  renewal  of  enrollment  at 
each  applica!:^e  renewal  rycle  as 
provided  in  this  part.  An  individual  who 
13  placed  in  an  inactive  retireT.ent  status 
may  be  reinstated  to  active  enrollment 
status  upon  filing  an  appbcation  for 
rcnevval  of  enrollment  and  providing 
evidence  of  the  oompleiion  of  the 
required  cuntinain^  professional 
education  hours  for  the  applicable 
enrollment  cycle.  An  individual  in 
inactive  retirement  status  remains 
subject  ID  the  iurtsdiction  of  the  |oint 
Board  and/or  the  Department  of  the 
Treasury  with  respect  to  disciplinary 
matters. 

(m)  Re/ipwol  while  under  suspension 
or  disburment.  An  individual  who  is 
ineligible  to  perform  actuarial  services 
and/or  to  practice  before  tiie  Inlemai 
Revenue  Service  by  nrtue  of 
disciplinary  action  is  required  to  meet 
the  requirements  for  renewal  of 
enrullinenl  during  the  period  of  such 
ineligibility. 

(nl  Wenf/cof/on.  The  Executive 
Director  of  the  Joint  Board  or  his/her 
designee  may  review  the  continuing 
education  records  of  an  enrolled  actuary 
and /or  qualified  sponsor,  including 
attending  programs,  in  a  manner 
deemed  appropriate  to  determine 
compliance  with  the  requirements  and 
standards  for  the  renewal  of  enrollment 
as  provided  in  this  section. 


Date:  Augasl  25. 1968- 
)ohn  F.  Wade. 

Chairman,  foint  Board  for  the  Enroihnent  of 
Actuariet. 

Approvpd: 

[ennifer  A.  Soar, 

Acting  Execwtive  Secretary.  Oepartment  of 

the  Treasury. 

Morton  Klevaa, 

Director.  Policy  Devetiipnient  and  Evaluation. 

Pension  aod  Welfare  Benefits  Administration. 

Depart m^ii  of  Labor. 

IFR  Uoc.  M-2(n36  Filed  »-ft-88;  4:45  aoi) 

B1LUM0  CC?f  »^n-7^i-V 

DEPARTMENT  OF  TH£  TREASUI^Y 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 

(T.O.  8225* 

Partnership  Statements  and  Nominee 
Reporting  of  Partnership  Information 

AGEMCV:  Internal  Revenue  Scrvi'.^. 

Treasury. 

action:  Temporary  regulations. 

summary:  This  document  contains 
letnparar>'  regulations  relating  lo 
partnership  returns.  The  temporary 
regulations  require  a  partnership  to 
furnish  certain  information  lo  its 
partners,  and  require  persons  who  held 
interests  io  a  partnership  as  nominees 
on  behalf  of  other  persons  to  furnish 
certain  information  to  sucii  other 
persons  and  to  the  partnership.  Changes 
to  the  applicable  Uw  were  made  by  the 
Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982  and  the  Tax  Reform  Act  of 
1986.  The  regulations  provide  guidance 
for  detennioing  what  information  a 
partnership  must  furnish  to  its  partners, 
what  iofonnalion  a  nommee  must 
furnish  to  persons  on  whose  behalf  it 
holds  interests  in  the  partnership,  and 
what  information  a  nominee  mu<it 
furnish  to  the  partnership.  The  text  of 
the  temporary  regulations  set  forth  in 
(his  document  also  serves  as  the  text  of 
the  proposed  regulations  cross- 
referenced  in  the  notice  of  proposed 
rulemaking  in  the  Proposed  Rules 
section  of  this  isAue  of  the  Federal 
Register. 

DATE:  Except  as  otherwise  provided 
therein.  §  1£031  (b}-lT  is  effective  for 
partnership  taxable  years  beginning 
after  September  3. 198Z.  Except  as 
otherwise  provided  therein,  k  1.6031  (c)- 
IT  is  effective  for  partoership  taxable 
years  beginning  after  October  22.  1988. 

FOR  FUfnXER  MfOI^MATION  CONTACT: 

Shuirt  G  Wessler  of  the  I,e^islririon  and 
Regulations  Uiv  ision.  Offn^e  of  the  Chief 


Counsel.  Internal  Revenue  Service.  1111 
Constihjfion  Avenoe  NW..  Washington. 
DC  20234  (Attention:  CCrLRT)  (202-566- 
3297.  not  a  toll-free  call). 

SUPPirWtNTARY  INFOm^ATtON: 

Paperwork.  KeduUion  Act 

This  regulation  is  being  issued  without 
prior  notice  and  prablic  procedure 
pursuant  to  the  Administrative 
Procedure  Act  (5  U.S  C.  553).  For  this 
reason,  the  collection  of  information 
contained  in  this  regulation  has  been 
reviewred  and.  pending  receipt  and 
evabiation  of  public  comments, 
iipprnved  by  the  Office  of  Management 
and  Budget  fOMB)  under  control  number 
l.*>45-0099.The  estimated  average 
burden  associated  with  the  collection  of 
information  in  tbis  regulation  varies 
from  .02  to  .627  hours,  depending  on 
individual  circumstances,  wnlh  an 
rstimaled  average  of  .06  hours. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
nt:cessary  for  a  coltecliun  of 
infonnation.  They  are  based  on  such 
information  as  is  aviiilnble  to  the 
Internal  Revenue  Service.  Individual 
respondents'recordkecpers  may  require 
greater  or  less  time,  depending  on  their 
particular  circuraslances. 

For  further  information  concerning 
this  collection  of  information,  and  where 
to  submit  comments  on  4his  collection  of 
information  and  the  accuracy  of  the 
estimated  burden,  and  suggestions  for 
reducing  this  burden,  please  refer  to  the 
preamble  lo  the  cro*5-re£erenGe  notice 
of  proposed  rulemaldng  pub1i.^hcd 
elsewhere  in  Ibis  issue  of  the  Federal 
Register. 

Background 

This  document  contains  temporary 
Income  Tax  Regulations  (26  CFR  Part  1 1 
under  section  6031  (b)  and  (c)  of  the 
Internal  Revenue  Code  of  1986.  Section 
e031(b)  was  added  to  the  Code  by 
section  403  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1962  (96  Stat.  669) 
and  was  subsequently  amended  by 
sections  l5011cHl6J  and  18n(b)(l)(A)(i) 
of  the  Tax  Reform  Act  of  1986  (100  Stat 
2740,  2832).  Section  e031(c)  was  added 
to  the  Code  by  section  18n(bKl)(AMii) 
of  the  Tax  Reform  Act  of  1986  (100  Stat. 
2832). 

On  fanuary  23.  1988.  the  Federal 
Register  pubhsbed  a  nolioe  of  proposed 
rulemaking  (51  FR  3075)  oontatmng 
proposed  amendments  to  the  Income 
Tax  Regulations  under  section  B031  (a] 
and  |b)  of  the  Code.  These  amendments 
were  proposed  to  conform  the 
regulations  to  sections  403  and  404  of 
the  Tax  Equity  and  Rscdl  Responsibility 
Act  of  1982.  Several  comments  on  the 
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proposed  regulations  were  received.  No 
puUic  hearing  was  held  because  none 
was  requested. 

The  temporary  regulations  are 
consistent  with  proposed  5  1.6031-lfb) 
contained  in  the  notice  of  proposed 
rulemaking  publi.shed  on  [anuary  23. 
1986.  (51  re  3075).  but  amend  those 
proposed  regulations  to  cc:if"3rm  the 
regulations  to  the  charges  made  to 
section  6031(bl  of  the  Code  by  the  Tax 
Reform  Act  of  1986  The  temporary 
regulations  have  no  other  impact  on  that 
nolioe.  Therefore,  except  as  otherwise 
provided  in  these  temporary  regulations, 
those  proposed  rfjiuU'iiinj;  will  be 
finalised  in  due  coursn  wiih  any  changes 
th.it  may  be  made  asaresuUof  the 
comments  received. 

In  Notice  87-10,  87-3 1.R.B.  13.  the 
Pervice  announcid  ihtil  it  would  isste 
temporary  reguTalicns  ondiT  section 
603Jic]  and  established  iniprim  noniinee 
reporting  rcquifcrpenis  pending  the 
issuance  of  sisch  regnlalions.  Section 
t.00311cMT  is  cons;s(eot  with  and 
expaixls  upon  the  reporting 
rc(;uirements  crm.tained  in  thai  notice. 

hxform-Jlivn  To  Be  Fumishvd  to  Partners 

Before  the  enactment  of  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of 
19C2  fTEFRA).  a  partnership  required 
under  section  6Q31  to  Hie  a  partnership 
lelurn  was  nut  required  by  sl^atulc  lo 
furnish  informniion  to  its  partners, 
allhough  the  instructions  to  the  Form 
lOTO  clearly  contained  such  a 
requirement.  As  a  result  of  amendments 
lo  section  &Tn(b)  made  by  TEFRA  and 
the  Tux  Reform  Act  of  1*WH  (TRA).  a 
partnership  required  to  file  a  return  for  a 
partnership  taxable  year  must,  to  the 
extent  ret^uired  by  regulations,  furnish 
to  every  person  who  was  a  partner  in 
the  p»rtnership  or  who  held  an  interest 
in  the  partnership  as  a  nominee  for 
another  person  at  any  time  during  that 
P(>rtnership  taxable  year  a  copy  of  the 
information  required  to  be  shown  on  the 
partnership  return. 

The  reg\ilations  generally  require  the 
parlner^ip  to  give  each  partner  a 
statement  showing  (hat  partner's 
distributive  share  of  partnership  income, 
gain,  loss  deduction,  or  credit  required 
to  be  shown  on  the  paitnership  return 
and.  to  the  extent  required  under  the 
instnictions  for  the  partnership  return, 
any  addiiiunat  information  that  is 
necessar}*  to  enable  the  partner  to 
determine  the  correct  income  tax 
treatment  of  an  item  related  to  the 
partnership. 

Under  the  regulations,  for  partnership 
taxable  years  beginning  after  October 
22. 1966,  a  partnership  must  provide  the 
statement  required  pursuant  to  section 
6031(bl  to  a  person  who  holds  an 


interest  in  the  partnership  as  a  nominee 
on  behalf  of  another  person  (and  not  to 
such  other  person)  if  (1)  such  nominee 
does  not  furnish  to  the  partnership  the 
statement  required  under  §  1.6031(c)- 
lT(a)  for  sudi  other  person,  (2)  such 
nominee  holds  legal  til(e  to  such  interest 
in  ils  ovyn  name  or  is  identified  in  a 
statement  provided  lo  the  partnership 
by  another  nominee  as  the  person  on 
whose  bthelf  such  other  nominee  holds 
\hs  partnership  interest,  and  |3)  such 
nominee  is  not  a  clearing  agency 
registered  pursuant  to  the  prrjvisions  of 
5C(iion  17A  of  the  Securities  Exchange 
Act  of  1934. 

The  partnership  must  furnish  the 
written  statrment  required  pursuant  to 
section  UO.'ntb)  tn  each  partner  or 
nominee  on  or  bsfure  the  due  dote  of  the 
partnership  return  for  the  laxal/.e  yer.r 
{'JeIi;nT?iued  with  regard  loextHrsiwis). 

lafonnaiioa  To  Be  Furnished  by 
Nominees 

Before  the  ensctment  of  the  'i'RA  a 
pcion  »vho  held  in  inler*»5i|  in  n 
p.irtnershipas  a  rominre  on  Iw^Hlf  of 
nnolhrr  person  was  not  rtyTtjirf^l  by 
Etatule  lo  iumish  a^^■  inforrruition 
concerning  th^l  persoo  lo  tiie 
partnership.  In  addition,  the  nominee 
was  not  required  by  »ta*utc  !o  provide 
surii  other  person  with  the  information 
furnished  to  it  by  the  partnership.  The 
TRA  added  fteclion  mz-i{r.]  to  the  Code 
to  address  this  problem. 

Under  section  6031fcl(l).  f*ny  person 
who  holds  an  interest  in  a  parm-Tship 
as  a  nominee  on  i^ehalf  of  another 
person  is  required  to  furmsh  lo  the 
partnership  the  name  and  adcirrss  of 
such  other  person  and  any  other 
iafonnalion  required  by  form  or 
rnf^iiiatioiiK. 

The  regulations  specify  the  additional 
inJormation  thdt  the  nominei;  is  required 
to  furnish  to  the  partnership.  Generally. 
the  information  that  the  nominee  is 
required  to  furnish  lo  the  partnership  is 
similar  to  that  required  by  Notice  87-10. 
This  information  includes  the  name, 
address,  taxpayer  identification  number 
of  the  nominee  and  such  other  person, 
and  a  dcsrjiplion  of  any  interest  in  the 
partnership  that  the  nominee  holds. 
acquires,  or  transfers  on  behalf  of  such 
other  person  during  the  partnership 
taxable  year. 

I'he  regulations  also  require  the 
nominee  to  provide  the  partnership  with 
certain  additional  information  for 
partnership  taxable  years  beginning 
after  December  31.  1988.  First,  (he 
nominee  must  specify  whether  the 
person  on  whose  behalf  it  holds  a 
partnership  interest  is  a  tax-exempt 
entity  or  a  foreign  person  or  entity.  This 
information  may  be  needed  by  a 


partnership  to  determine  whether 
personal  or  real  property  leased  to  or 
otherwise  owned  by  the  partnership  will 
be  treated  as  tax-exempt  use  property 
under  section  108(h),  Second,  in 
connection  with  any  transfer  by  a 
nominee  of  a  partnership  intcrect  that  t 
holds  on  behalf  of  another  person,  the 
nominee  must  state  the  net  proceeds 
received  by  stich  other  person  m 
connection  with  such  triinsfer.  This 
information  is  needed  by  partnerships 
that  furnish  information  to  iheir  pdrtncrs 
regarding  the  amountof  ord  nary 
income  r»:-cogTj!zed  by  a  parTner  under 
section  751(h)  upon  the  sale  or  exchange 
of  a  partnership  inteir^t.  Finally,  the 
nominee  must  furnish  to  the  partnership 
certain  infonnation  regarding  the 
method  of  anquisiiion  and  the 
acquiftilion  cms!  of  the  partnership 
inletLs!.  This  information  should  enable 
a  partnership  that  ha*  made  a  section 
754  electirjn  to  detprmrne  the  amount  of 
the  adi'ibtmrnt.  if  any.  lo  the  basis  of 
paitntfrship  property  thut  a  partner  is 
entitled  to  under  section  743(bl  upon  thr 
arquisitiiw  of  a  partner«:hip  interest. 

The  regulations  provide  an  exception 
to  the  ad'iiii'^nal  reporting  requirements 
ronrt:rnin*f;  -inriiii^ilions  and  transfers  of 
partnership  intiTc^ts  in  the  cnse  of 
partnerships  that  do  not  need  the 
mform^vion.  Under  this  exception-  a 
nominee  will  not  be  required  to  provide 
this  additioHril  mfoimalion  if  the 
partnership  informs  the  nom.nee.  in 
writing,  that  the  nominee  need  no! 
Furnish  such  infonnation  to  the 
partnership.  This  exception  is.  however. 
inapplicable  to  the  additional  reporting 
requirements  concerning  acquisitions  of 
partnership  interests  if  the  partnership 
has  a  section  754  election  in  effect  for 
the  partnership  taxable  year.  The 
exception  to  ihe  additional  reporting 
requirements  concerning  acquiM'ions 
and  transfers  of  partnership  interests  is 
designed  to  relieve  nominees  of  the 
reporting  requirements  where  Ihe 
partnership  does  not  need  the 
information,  it  is  not  intended  to 
preclude  the  nominee  from  furnishing 
such  information  if.  for  admmistrative 
convenience  or  for  any  other  reason,  it 
decides  to  do  so  despite  the  fact  that  the 
exception  lo  the  reporting  requirements 
is  applicable. 

The  Ser\'ice  solicits  comment  on  the 
appropriateness  of  Ihe  additional 
reporting  requirements  that  are 
applicable  to  partnership  taxable  years 
beginning  after  December  31. 1988. 

Any  statement  required  from  a 
nominee  under  section  6031(c)(l}  and 
these  regulations  may  be  furnished 
annually,  quarterly,  monthly,  or  on  any 
other  basis.  AH  such  statements  must 
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however,  be  furnished  to  the  partrwrehip 
no  later  than  the  end  of  the  first  month 
foiiowing  the  close  of  the  pdrtnership 
IdXtible  year.  The  Service  is  concerned 
thai  partnership?  may  find  it  difficult  to 
9diisi\  (heir  tax  rep<irtinf!  obligdtiona  to 
their  pdrtners  in  d  timely  manner  if  the 
statement'?  required  under  section 
6<Wl(c|  are  not  received  more  often  than 
annudlly.  Accordingly,  the  Service 
ftoliciTs  comment  on  the  frequency  with 
which  nominees  should  be  required  to 
furnish  these  statements. 

Section  6031(c|(2)  provides  that  any 
person  who  holds  an  interest  in  a 
partnership  as  a  nominee  on  behalf  of 
another  person  must  fumi'ih  to  surh 
other  person,  in  the  manner  prescribed 
by  the  Secretary,  the  inforrndtion 
provided  by  the  partnership  to  the 
nominee  under  section  6031|bl.  The 
regulations  require  that  il)  if  the 
nominee  does  not  provide  the 
partnership  with  the  written  statement 
required  under  section  6031|c|(ll  and 
S  1  6031icl-lTla)  with  respect  to  any 
interest  in  such  partnership  that  it  holds 
on  behalf  of  another  person,  and  (2]  the 
nominee  receives  from  such  partnership 
u  written  statement  described  in 
5  l,6031{b)-lTla)  with  n-spect  to  such 
interest,  then  the  nominee  must  furnish 
to  such  other  person  a  wn'ten  statement 
showing  the  distributive  share  of  the 
items  of  income,  gain,  loss,  deduction,  or 
credit  that  the  partnership  is  required  to 
show  on  its  return  that  is  allocable  to 
such  interest.  «nd  any  ciddilional 
information  thtit  may  be  required  lo 
apply  particular  provisions  of  subtitle  A 
of  the  Code  to  the  beneficial  owner  of 
such  interest  in  connection  with  items 
related  to  the  partnership. 

The  regulations  provide  an  exception 
to  the  nominee  reporting  requirements 
for  clearing  agencies  registered  pursuant 
to  the  pro\  isions  of  section  17A  of  the 
Securities  Exchange  Act  of  1934. 
Interests  in  certain  partnerships 
(generally,  partnerships  whos*  interests 
are  traded  on  an  established  securities 
market)  are  typically  registered  on  the 
books  of  the  partnership  in  the  name  of 
such  clearing  agencies  or  their 
nominees.  These  clearing  agencies 
cannot  identify  the  beneficial  owners  of 
the  partnership  interests:  they  only  have 
information  as  to  the  identity  of  their 
participants  (generally  brokers  and 
financial  institutions),  who  may  hold 
such  interests  for  their  own  account-  as 
nominees  for  customers  who  are 
beneficial  owners,  or  as  nominees  for 
customers  who  themselves  are  nominees 
for  beneticial  owners.  In  connuftinn 
with  ihia  exception,  if  during  a 
partnership  taxable  year  beginning  wfter 
December  3V  I98fl.  a  broker  or  financial 


institution  holds  an  interest  In  such 
partnership  indirectly  through  an 
excepted  ciearing  agency,  the 
regulations  require  "iuch  broker  or 
financial  institution  to  provide  the 
partnership  with  a  stutement  containing 
certain  information  with  respect  to  anv 
interest  held  for  its  own  arxounl.  Thiw 
information  is  necessarj-  lo  provide  the 
partnership  with  complete  and  ac<;ijrute 
owTiership  information  since  the 
partnership  will  not  receive  any 
information  from  clearing  agenc  it-i 
excepted  from  these  reporting 
requirements  regarding  changes  ^n  the 
ownership  of  partnership  interests  heid 
by  liif.h  agencies  as  nominees  The 
Service  solicits  comment  on  the 
appropnateness  of  this  reporting 
requirement. 

Treatment  of  Short  Sales  of  Partnership 

Interests 

The  Service  is  actively  studying  issues 
relating  to  the  lax  treatment  of  short 
saies  of  partnership  interests  and 
sohrita  comment  on  the  appropriate 
treatment  of  short  sales  of  partnership 
interests  for  tax  purposes  generally  as 
well  as  for  nominee  reporting  purposes. 

Treatment  of  REMfCs 

Under  section  a60F(e).  a  real  estate 
mortgage  investment  conduit  ('  REMIC") 
is  treated  as  a  partnership  for  purposes 
of  subtitle  V  of  the  Internal  Revenue 
Code,  which  includes  section  6031  The 
provisions  of  these  regulations, 
however,  do  not  apply  to  a  REMIC. 
Under  these  regulations,  the  application 
of  section  6031  lo  a  RKMIC  is  rt-served. 
The  Service  intends  to  address  the 
particular  requirements  of  REMICs  in 
future  regulations  under  section  6031  (b) 
and  (c)  and  solicits  comment  on  the 
appropnate  scope  of  those  regulations 

Inapplicability  of  Executive  Order  12291 

No  general  notice  of  proposed 
rulemaking  is  required  by  5  U.S-C.  553(b) 
for  temporary  regulations.  Accordingly, 
the  Regulatory  Flexibility  Act  does  not 
apply  and  no  regulatory  flexibility 
analysis  is  required  for  this  rule.  The 
Commissioner  of  Internal  Revenue  has 
determined  that  this  temporary  rule  is 
not  a  maior  rule  as  defined  in  Rxecutive 
Order  12291  and  that  a  Regulatory 
Impact  Analysis  therefore  is  not 
required. 

Drafting  Informatioo 

The  principal  author  of  these 
temporary  regulations  is  Stuart  C, 
Wessler  of  the  Legislation  and 
Regulations  Division  of  ihe  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 


and  Treasury  Department  participated 
in  developing  the  regulations,  both  on 
matters  of  substance  and  titvie 

List  of  Subjects 

JV  CFH  }  6a>J- 1-7.6 J0&'2 

Income  taxes.  Adminifttration  and 

procedure.  Filing  requirements 

26  CFH  Part  60^ 

Reporting  and  recordkeeping 
requirements 

Adoptioa  of  ameodments  to  the 
re^atloas 

Aucordmgly.  28  CFR  Parts  1  and  602 
are  amended  as  follows. 

PART  1H  AMENDED  1 

Paragraph  I.  The  authonty  for  Part  l 
IS  amended  by  adding  the  following 

citations 

Authority:  2fi  V  S  C  "TiOS  "   '   '  Section 
1  6031ibf-n  also  issued  under  26  US  C 
803i(b(  Sfction  1  eC31|chiT  also  iwued 
under  26  US.C.eoyilc)  (1|  and  (2). 

Par.  2.  New  S9  t  «J3l[bhlTand 
1.6031(cl-lT  are  added  and  551  e031(b)- 
2T  and  1.6031(cJ-in"  are  added  and 
reserved  m  the  appropnate  places  to 
read  as  follows 

91.6031(b)-1T    Statements  to  pvtrwrt 

(temporary). 

(a !  Statement  required  to  be  furnished 
to  partners — (1)  In  general  Except  as 
provided  in  this  paragraph  (b)(1)  and 
paragraph  [a}(2)(n)  of  this  section,  any 
partnership  required  under  section 
G031|a)  and  the  regulations  thereunder 
lo  file  a  partnership  relum  for  a  taxable 
year  shall  furnish  to  every  person  who 
was  a  partner  (withm  the  meaning  uf 
section  7701(a)(2))  at  any  time  during  the 
taxable  year  a  written  statement 
containing  the  information  described  in 
paragraph  (a|(3|  of  this  section.  This 
section  shall  not  apply  to  a  real  estate 
mortgage  investment  conduit  (REMIC) 
treated  as  a  partnership  under  subtitle  F 
of  the  Code  by  reason  of  section  e60F[e). 
For  the  reporting  requirements 
applicable  to  REMICs  see  S  1.6031(b)- 
2T. 

(2)  Special  rules  applicable  to 
partnership  interests  held  by 
nominees— {\)  Statements  furnished  to 
nominees.  For  any  partnership  taxable 
year  beginning  after  October  22, 1986.  a 
partnership  shall  provide  a  person  that 
holds  (directly  or  indirectlyl  an  interest 
in  such  partnership  as  a  nominee  on 
behalf  of  another  person  at  any  time 
during  such  year  with  a  statement  under 
paragraph  (a)(l|  of  this  section  with 
respect  to  such  interest  if — 
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(A)  Sttch  iiomuiee  has  nul  /umiehed 
the  statement  required  under 
§  l-e031(ci-lTia)(U{ii  to  the  partnership 
with  respect  lo  such  other  person. 

(BJ  Such  ooamee  eithef  holds  legal 
title  to  Biidb  partnereliip  interest  in  its 
own  name  or  u  identified  tn  a  slalemeni 
provided  (o  the  partnership  pursuant  to 
§  1.6031(cHT(a)(lKtJ  by  another 
nominee  as  the  person  on  whose  behalf 
such  other  aununee  hoid&  sucii  mt^rrest: 
and 

(C)  Such  nominee  is  not  a  person 
descnbedin  5l-6031tcf-lT(aM2) 
(relating  to  the  special  rule  forciearing 
ageaaes). 

In  such  case,  the  partaershi>]  shali 
i«i»ome  for  purposes  of  this  section,  that 
the  nominee  is  the  beneficial  owner  of 
Ihe  partnership  interest. 

(ii)  Statemi'nts  not  required  to  be 
furnished  fai  pu/toef*  holding 
partnership  inierests  through  nominees. 
A  partnerstop  shall  not  be  required  to 
fumiafc  a  statement  under  paragraph 
(a)(1)  of  thia  sectKn  to  a  partner  with 
respect  ta  any  portnn  of  such  partner's 
interest  m  the  partnership  Chat  is  owned 
tttrovgh  n  aammee  if — 

(A)  Such  Domraee  has  not  furnished 
(or  is  not  required  to  furnish  under 

5  1.6031(c)-lT|aH2)t  a  statement  to  the 
partnerafaip  under  5  1.6a31(c)-lT(aMlMi) 
with  respect  to  eucfa  pai  tner  and 

(B)  Such  partner  has  not  furnished  las- 
is  not  required  to  funnsh)  a  stalement  to 
the  partnecaiup  under  {  1.60311c)- 

1T(  a  )(3i.  anth  respoct  to  such  mterest  in 
the  partnership 

(3)  CoatettU  of  siatentenL  The 
statenieni  required  under  paragraph 
(a)(1)  of  this  setTtHMiahail  mciude  the 
followiofi  iniumatM>n 

(i|  The  partners  dwtntTuture  share  of 
partnership  lacarme.  gain.  loss, 
deduction,  or  credit  required  to  be 
shown  on  ikite  pwioership  re!um  (or.  for 
taxable  ]rears  begmnine  before  January 
I.  19Hr  the  partner  •  distnbutive  share 
of  partnership  inoome.  jtain.  loss. 
deduction,  or  credit  shown  on  the 
partaer.ship  return^  and 

(ill  To  the  extent  provided  by  form  or 
the  accompanying  lastmctions.  any 
additional  infurmation  thai  may  be 
required  to  apply  particular  provisions 
of  subtitle  Aof  tiie  Code  to  the  partner 
With  respect  to  items  related  to  the 
parlnerahip. 

(b)  Time  for  fumtshitt^  statement.  The 
statement  required  to  be  furnished  by 
the  partnership  under  paragraph  (a)tl } 
of  this  section  shait  be  furnished  on  or 
before  the  day  on  whK:h  the  partnership 
return  for  th^t  taxable  year  itt  required 
to  be  fiied  (determined  wiiti  rej?ard  to 
eikteasions).  For  partnership  returns  the 
due  date  for  whk:h  (determined  without 


regard  to  exlensioas)  is  before  lanuary 
1,  198r.  the  statement  required  to  be 
furnished  i>y  the  partnership  under 
paragraph  i ,( )\  \ )  of  this  section  shall  be 
fumiabed  on  or  before  the  day  on  which 
the  pannership  return  is  Filed 

(c)  Statement  may  be  provided  to 
a^ent.  If  a  partner  designates  another 
peraon.  such  as  an  attorney  or  an 
invealment  advisor  as  the  partners  (or 
nommecsl  agent  in  dealing  with  the 
partnership,  the  partnership  may 
proMde  the  statement  required  under 
paragraph  (a Ml)  of  this  section  with 
respect  to  sudi  partner  to  soch  other 
person  loatead  of  the  partner. 

(d)  Pfnailifi,-  For  penalties  for  failure 
to  comply  with  the  requirements  of 
section  B031(b]  and  paragraph  |a)  of  this 
section,  see  section  6~22(6), 

\e)  Effective  date.  Except  as  otherwise 
provided  i»  this  section,  the  provisionB 
of  this  section  apply  to  partnership 
taxable  years  beginning  after  September 
.t,  1<W2 

$1.«M11bH7T    REMIC  raporUng 
raQalrenM^Ka  ftenporary).  { Resarveo  I 

MM8«te^«T    McNBtnae  reporting  of 


(a)  Statements  required  to  he 
furnished  lo  partnership — [1)  Statement 
from  nominee — (j)  In  general  Except  as 
otherwise  provided  ui  this  section,  any 
person  who  holds,  directly  or  nuiirectly 
an  inlerest  in  a  partnership  (required 
under  jiertion  6031(3)  and  the 
regulations  thereunder  to  file  a 
partnership  return  for  a  taxable  year)  as 
a  nominee  on  behalf  of  another  person 
at  any  time  daring  the  partnership 
taxable  year  shall  furnish  to  the 
parmership  a  written  statement  (or 
siatemenisl  for  that  taxable  year  with 
respect  lo  such  other  person  csntaininff 
the  ii^orauilion  described  m 
pyragrapMaHlK'it  of  this  section 

(ill  Contents  'if  statement.  The 
statement  required  under  paragraph 
(uHlHi]  of  thus  section  shall  except  as 
otherwise  provided  in  paragraph  la)(4j 
of  this  section,  include  the  following 
information. 

(A)  Tlie  name,  address,  and  taxpayer 
identification  number  of  the  nominee. 

(B)  The  nacoe.  address,  and  taxpayer 
identificatjon  niunber  of  such  other 
person: 

(C)  Whether  such  other  person  is — 
(/)  A  person  that  ts  not  a  United 

Slates  person; 

[2)  A  foretRn  ko\  emmenl  an 
InleniatKma]  in^nni;:alion.  or  any 
wholly -owned  agi'nc>  or  instrumentality 
ol  cither  of  die  forvgomg.  or 

(JJ  A  tax-exempt  entitA-  (within  Ihe 
meaning  of  section  168(hU2Il; 


(Dl  A  deaonption  of  any  interest  in  'he 
pHTlnership  held  by  the  nominee  on 
behalf  of  siich  other  person  at  the 
jc^nning  of  the  partnership  taxable 
year; 

(E)  A  description  of  any  interest  in  the 
partnership  that  the  nominee  acquires 
[within  the  meaning  of  paragraph  (gK^ ' 
of  this  section]  on  behalf  of  such  other 
person  during  the  partnership  taxable 
year,  the  method  of  ecquisUion  (e.g  . 
purchaee,  exchange,  acquisition  at 
death,  gift,  or  commencement  of 
nominee  relstionship)  and  acquisihon 
cost  (within  the  meaning  of  para^aph 
(gM21  of  this  section)  of  such  intere*l. 
and  the  date  of  the  acquisition  of  such 
interest  and 

(E)  A  descnplion  of  any  mterest  in  the 
partnership  that  the  nominee  transfers 
(witMn  the  meaning  of  paragraph  IgMS) 
o'  this  section)  on  behalf  of  such  other 
person  during  the  partnership  taxable 
year,  the  net  proceeds  from  the  transfer 
(witfnn  the  meaoing  of  paragraph  lg)f01 
of  this  section)  of  such  interest,  and  tiie 
date  of  the  transfer  of  such  interest 
.A  description  of  a  partnership  inleresl 
must  mciude  sufficient  detail  to  enable 
the  partnership  to  fumish  to  snich  other 
person  the  statem*mt  require  under 
Sl.6031(bMT!al 

(2i  Specra! rufe  for  cfeanng  C7f*cnc}f.'! 
A  clearing  agency  registered  pursuant  to 
the  prrmsions  of  section  17A  of  the 
Securities  Exchange  Act  of  1934  (or  its 
nominee)  that  holds  an  mtereil  in  a 
partnership  as  a  nominee  on  behalf  of 
arrother  person  shall  not  be  required  lo 
furnish  any  statement  described  in 
paragraph  (a)(1)(i)  of  this  section  with 
respect  losach  interest 

(3)  Special  rufe  hr  brokers  and 
^martcral  inslita1i(7f}s — til  AfkHtionol 
^tatempnt  rt^ijired.  Any  broker  (within 
the  meaning  of  paragraph  [g)t3iof  this 
flection)  or  financial  institution  (within 
the  meaning  of  paragraph  I?)HI  Pf  ^his 
sectioni  that  holds  an  interesl  in  a 
p«rtnei-«hip  indireclh  through  a 
nominee  described  in  paragraph  (a)(2)  of 
this  section  at  any  time  during  a 
partnership  taxable  year  shall  fumish 
(in  addition  to  any  statement  (or 
statements)  required  under  paragraph 
[a«l  Mi)  of  this  section)  to  the 
partnership  a  wniten  statement  (or 
statementB)  containing  the  information 
described  in  paragraph  (aM31(!il  of  this 
section  with  respect  to  any  interest  in 
such  partnership  that  it  holds  (directly 
or  indirectly)  for  its  own  accoont  at  any 
time  during  such  partnership  laxaliie 
year. 

[w]  Contents  o^ statement  The 
statement  required  under  paragraph 
(a)(3?(i)  of  this  section  shall,  except  as 
otherwise  provided  in  paragraph  ta)(4) 
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of  this  section,  include  the  following 
information: 

(A)  The  name,  address,  and  taxpayer 
identification  number  of  the  broker  or 
financia)  institution; 

(B)  Whether  such  broker  of  financial 
institution  is  a  person  that  is  not  a 
United  Stales  person; 

(C)  A  description  of  any  interest  in  the 
partnership  held  by  the  broker  or 
financial  institution  for  its  own  account 
at  the  beginning  of  the  partnership 
taxable  yean 

(D)  A  description  of  any  interest  in  the 
partnership  that  the  broker  or  financial 
institution  acquires  for  its  own  account 
durmg  the  partnership  taxable  year,  the 
method  of  acquisition  and  acquisition 
cost  of  such  interest,  and  the  date  of  the 
acquisition  of  such  interest:  and 

iK)  A  description  of  any  interest  in  the 
purtnership  that  the  broker  or  financial 
institution  transfers  for  its  own  account 
during  the  partnership  taxable  year,  the 
net  proceeds  from  the  transfer  of  such 
interest,  and  the  date  of  the  transfer  of 
such  interest. 

A  description  of  a  partnership  interest 
held  by  a  broker  or  financial  institution 
for  its  own  account  must  include 
sufficient  deiai!  to  enable  the 
partnership  to  furnish  to  the  broker  or 
financial  institution  the  statement 
required  under  S  1.6031|bMT  (a). 

(4)  Exception — (i)  In  general.  Except 
as  otherwise  provided  in  this  paragraph 
la)(4),  any  statement  required  under 
paragraph  (a)  (l|(i)  or  (3)(i)  of  this 
section  for  a  taxable  year  is  not  required 
tn  include — 

(A)  That  part  of  the  information 
described  in  paragraph  (a)  (lJ(ii)[E)  and 
(31(ii}(D)  of  this  section  regarding  the 
method  of  acquisition  and  acquisition 
cost;  or 

(B)  That  part  of  the  information 
described  in  paragraph  fa)(ll(li)(F)  and 
{3)(ii)(E)  of  this  section  regarding  the  net 
proceeds  from  the  transfer 

to  the  extent  that,  prior  to  the  beginning 
of  the  partnership  taxable  year,  the 
partnership  has  provided  the  nominee 
with  a  written  statement  that  the 
nominee  need  not  provide  such 
information  to  the  partnership,  and  the 
partnership  has  not  modified  or  revoked 
such  statement.  For  purposes  of  the 
preceding  sentence,  the  modification  or 
revocation  of  a  statement  furnished  to  a 
nominee  is  effective  for  a  partnership 
taxable  year  if  and  only  if  the 
partnership  notifies  the  nominee  of  such 
modification  or  revocation  by  a  written 
statement  more  than  60  days  before  the 
beginning  of  the  partnership  taxable 
year.  The  nominee  shall  retain  a  copy  of 
any  statement  that  is  furnished  to  it  by 
the  partnership  under  this  paragraph 


(a)(4)  in  the  nominee's  records  so  long 
as  the  contents  thereof  may  become 
material  in  the  administration  of  any 
internal  revenue  law. 

(ii)  Effect  of  election  under  section 
754.  Paragraph  (a)(4)(i|(A)  of  this  section 
shall  not  apply  to  a  partnership  taxable 
year  if — 

(A)  The  partnership  has  an  election  in 
effect  under  section  754  (relating  to 
optional  adjustment  to  basis  of 
partnership  properly}  for  such  taxable 
yean  and 

(B)  The  nominee  knows  or  has  reason 
to  know  of  such  election  more  than  60 
days  before  the  beginning  of  such 
taxable  year. 

(5)  Examples.  The  following  examples 
illustrate  the  apphcation  of  this 
paragraph  (a): 

Example  (J}.  B,  a  broker,  holds  50  units  of 
interest  in  Partnership  P.  b  calendar  year 
parincrship.  in  street  name  for  customer  A, 
the  benefiaal  owner.  B  holds  the  units  on 
behalf  of  A  at  all  times  during  1980.  B  must 
fumisli  a  statement  to  P  for  calendar  year 
1969  under  paragraph  (a|(l)(i)  of  this  section 
that  includes  the  information  required  under 
paragraph  (a)(1|([i)  |A)  throufth  (D)of  ihts 
section.  The  description  of  the  partnership 
interest  held  by  B  on  As  behalf  on  fanuary  1, 
1969.  must  identify  the  number  of  units  of  P 
held  by  B  on  A's  behalf  at  that  time  ISO),  and 
the  class  oflhe  partnership  interest  (including 
the  Committee  on  Uniform  Security 
Identification  Procedures  jCUSlP)  number  of 
the  partnership  interest,  if  known ), 

Example  (21  The  facts  are  the  same  as  in 
example  (1).  except  thai  pursuant  to  As 
instructions.  B  sells  25  of  As  units  of  interest 
in  P  on  August  1 .  1988.  receiving  net  proceeds 
from  the  transfer  of  $500,  In  addition  to  the 
information  described  tn  example  (1).  the 
statement  that  B  must  furnish  to  P  must 
include  the  class  of  the  partnership  interest 
transferred  (mcludins  the  Cb'SIP  number  of 
the  parlnerhsip  Interest,  If  known},  the 
numtwr  of  units  transferred  |25|.  the  net 
proceeds  from  the  transfer  (S500).  and  the 
date  of  the  transfer  (August  1.  1989.1 

Example  (31  The  facts  are  the  same  as  in 
example  (1).  except  that  A  is  not  the 
beneficial  owner,  but  rather  holds  the  units 
as  a  nominee  on  behalf  of  C.  the  beneficial 
owner,  at  all  limes  during  1909.  In  addition  lu 
the  statement  that  B  must  fumtsh  to  P  (as 
described  in  EAdmple  (I|  of  ihi.t  paragraph 
|a)(51),  A  must  furnish  a  statement  to  P  for 
calendar  year  19B9  under  paragraph  (a)(I|(i) 
of  this  section  thnl  includes  the  information 
required  under  pfiragrdph  |a|(l|fii)  (A) 
through  (D)  of  this  section  If  both  A  and  B 
provide  P  with  the  statement  required  under 
paragraph  (a)(l)(i)  of  this  section.  P  must 
provide  C  with  the  statement  required  under 
$1  6031  (b)-lT  (aid  |. 

(b)  Time  for  furnishina  statements-  A 
nominee  may  furnish  to  the  partnership 
any  statement  required  under  paragraph 
(a)  of  this  section  annually,  quarterly, 
monthly,  or  on  any  other  basis,  provided 
that  all  statements  required  to  be 


furnished  under  paragraph  (a)  of  this 
section  for  a  partnership  taxable  year 
shall  be  furnished  on  or  before  the  last 
day  of  the  first  month  following  the 
close  of  such  partnership  taxable  year 

(c)  Use  of  magnetic  media.  A  nominee 
required  to  furnish  a  written  statement 
under  paragraph  (a)  of  this  section,  may. 
in  lieu  of  furnishing  such  written 
statement,  furnish  the  required 
information  on  magnetic  tape  or  by 
other  media  if  the  partnership  and  the 
nominee  so  agree. 

(d)  Use  of  single  document.  Any 
person  who  holds  interests  in  a 
partnership  as  a  nominee  on  behalf  of 
more  than  one  other  person  during  the 
partnership  taxable  year.  may.  in  lieu  of 
furnishing  to  the  partnership  a  separate 
statement  for  each  such  other  person, 
furnish  to  the  partnership  a  single 
document  which  Includes,  for  each  such 
other  person,  the  information  described 
in  paragraph  (»)(1)(ti)  of  this  section.  To 
the  extent  that  a  single  document  is 
used,  references  in  this  section  to  the 
statement  required  under  paragraph 
(a}(l)(i]  of  this  section  shall  be  deemed 
to  refer  also  to  the  information  included 
in  a  single  document  under  this 
paragraph  (d). 

(e)  Retention  of  information.  The 
nominee  shall  retain  a  copy  of  any 
statement  that  is  furnished  to  the 
partnership  under  this  section  in  the 
nominee's  records  so  long  as  the 
contents  thereof  may  become  material 
tn  the  administration  of  any  internal 
revenue  law. 

(f)  Use  of  agent.  If  a  partnership  has 
designated  another  person,  such  as  a 
clearing  organization,  as  the 
partnership's  agent  for  purposes  of 
receiving  the  statements  required  under 
paragraph  (a)  of  this  section,  such 
statements  may  be  furnished  to  that 
other  person  instead  of  the  partnership. 
If  a  nominee  has  designated  another 
person  as  its  agent  for  purposes  of 
furnishing  to  the  partnership  (or  its 
agent]  the  statements  required  under 
paragraph  (a)  of  this  section,  that  other 
person  may  furnish  such  statements  to 
the  partnership  [or  its  agent)  on  behalf 
of  the  nominee. 

(g)  Meaning  of  terms.  For  purposes  of 
this  section,  the  following  terms  have 
the  meanings  set  forth  below: 

(1 )  The  term  "acquires"  means — 

(i)  A  purchase  or  other  acquisition  of  a 
partnership  interest:  or 

(ii)  The  commencement  of  a  nominee 
relationship,  including  the  substitution 
of  one  nominee  for  another. 

(2)  The  term  "acquisition  cost"  means 
the  sum  of  any  money  paid  and  the  fair 
market  value  of  any  property  (other  than 
money)  transferred  to  acquire  a 
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partnership  interest  increased  by  any 
expenses  paid  or  Incurred  with  respect 
to  the  acquisition  (such  as  broker's  fees 
or  commissions). 

(3)  The  term  "broker"  shall  have  the 
meaning  set  forth  in  paragraph  (a)(1)  of 
51,6045-1- 

(4)  The  term  "fuiancial  institution" 
means  a  financial  institution  such  as  a 
bank,  mutual  savings  bank,  savings  and 
loan  association,  building  and  loan 
association,  cooperative  bank, 
homestead  association,  credit  union, 
industrial  loan  association  or  bank  or 
other  similar  organization. 

(5)  The  term  "transfer"  means — 
(i)  A  sale,  exchange,  or  other 

disposition  of  a  partnership  interest;  or 

(ii)  The  termination  of  a  nominee 
relationship,  including  the  substitution 
of  one  nominee  for  another. 

(6)  The  term  ""net  proceeds  from  the 
transfer"  means  the  sum  of  any  money 
and  the  fair  market  value  of  any 
property  (other  than  money)  received  in 
connection  with  a  transfer  of  a 
partnership  interest  reduced  by  any 
expenses  paid  or  incurred  with  respect 
to  the  transfer  (such  as  broker's  fees  or 
commissions). 

(7)  The  term  "person"  includes  the 
United  States,  a  State,  the  District  of 
Columbia,  a  foreign  government,  a 
political  subdivision  of  a  State  or  foreign 
government,  or  an  international 
organization. 

(h)  Statement  required  bv  nominees 
that  do  not  comply  with  §  1.6032  (cHT 
(a) — (1)  In  general.  Any  person  that — 

(i)  Holds  an  interest  in  a  partnership 
as  a  nominee  (other  than  a  nominee 
describfrd  in  paragraph  (a)(3)  of  this 
section)  on  behalf  of  another  person  at 
any  time  during  the  partnership  taxable 
year 

(ii)  Does  not  furnish  to  such 
partnership  the  statement  required 
under  paragraph  (a)(l)[i)  of  tliis  section 
for  such  other  person  with  respect  to 
such  interest  in  the  partnership:  and 

(ifi)  Receives  from  such  partnership 
the  statement  described  in  paragraph 
(a)(1)  of  S  1.6031(b)-lT  with  respect  to 
such  interest  in  the  partnership; 
shall  furnish  to  such  other  person  a 
written  statement  containing  the 
information  described  in  paragraph 
(h)(2)  of  this  section  with  respect  to  such 
interest  in  the  partnership. 

(2)  Contents  of  statemsnL  The 
statement  required  under  paragraph 
(h)(1)  of  this  section  shall  contain  the 
following  information: 

(1)  The  distributive  share  of 
partnership  Income,  gain.  loss, 
deduction  or  credit  required  to  be  shown 
on  the  partnership  return  that  is 
allocable  to  such  interest  in  the 
pirtnership;  and 


(Ii)  Any  additional  information  that 
may  be  required  to  apply  particular 
provisions  of  subtitle  A  of  the  Code  to 
the  beneficial  owner  of  such  interest  in 
the  partnership  in  connection  with  items 
related  to  the  partnership. 

(3)  Time  for  furnishing  statements.  A 
nominee  shall  furnish  the  statement 
required  under  paragraph  (h)(1)  of  this 
section  within  30  days  after  receiving 
the  statement  described  in  paragraph  (a) 
of  5l-6031(b)-lT. 

(i)  REMICs.  This  section  shall  not 
apply  with  respect  to  any  interest  in  a 
real  estate  mortgage  investment  conduit 
(REMIC)  treated  as  a  partnership  under 
subtitle  F  of  the  Code  by  reason  of 
section  BGOFle).  For  the  nominee 
reporting  requirements  with  respect  to 
REMICs  see  S  1.60311c)-2T. 

(j)  Penalties.  [Reser\'ed]. 

(k)  Efft^-tive  date — (1)  In  genera!. 
Except  as  otherwise  provided  in 
paragraph  (k)(2)  of  this  section,  the 
provisions  of  this  section  shall  apply  to 
partnership  taxable  years  beginning 
after  October  22. 1966. 

(2)  Transitional  rule  for  taxable  yearn 
beginning  before  January  1.  1989.  For 
partnership  taxable  years  beginning 
tiefore  |anuary  1. 1989.  — 

(i)  Any  statement  that  a  nominee  is 
required  to  furnish  to  a  partnership 
under  paragraph  (a)(1)  of  this  section 
shall  not  be  required  to  include  the 
following  information: 

(A)  The  information  described  in 
paragraph  (a)(l)(ii)(C)  of  this  section; 

(B)  That  part  of  the  information 
described  in  paragraph  (a)(l)(iil(E]  of 
this  section  regarding  the  method  of 
acquisition  and  acquisition  cost  of  a 
partnership  interest;  or 

(C)  That  part  of  the  information 
described  in  paragraph  (a)(l)(ii)(P)  of 
this  section  regarding  the  net  proceeds 
from  the  transfer  of  a  partnership 
interest. 

(ii)  A  broker  or  financial  institution 
shall  not  be  required  to  furnish  the 
additional  statement  described  in 
paragraph  (a)(3|(i)  of  this  srction. 

§  1.6031  (c>-2T    Nominee  reportJrtg  of 
REMtC  tntormatton  (temporary). 

!K.'w>rv(Hi| 

PART  602— (AMENDED) 

Par.  3.  The  authoniy  for  26  CFR  Part 
602  continues  to  read  as  follows: 
Authority:  28  U.S.C  7805. 

§602.101    lAmended) 

Par.  4.  Section  602.101(c)  is  amended 
by  inserting  the  following  items  in  the 
appropriate  place  in  the  table: 

5  I.e031(b)-1T. 

S  ].B03i(cMT..„ ™ 


There  is  need  for  immediate  guidance 
with  respect  to  the  provisions  contained 
in  this  Treasury  decision.  For  this 
reason  it  is  found  impracticable  to  issue 
it  with  notice  and  public  procedure 
under  subsection  (b)  of  section  553  of 
Title  5  of  the  United  States  Code  or 
subject  to  the  effective  date  limitation  nf 
subsection  (d|  of  that  section. 
Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenum. 

Approved: 
O.  DonaldMHi  Chapoloa, 
Assisrani  Sfcretary  of  the  Treasury. 
August  IS,  1986. 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  250 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf.  List  of 
Safety  and  Pollution  Prevention 
Equipment  in  Inventory 

agency:  Minerals  Management  S^r\'icc. 

Interior. 

ACTION:  Waiver  of  time  to  submit  lisl 

required  under  30  CFR  250.126. 

SUMMARY:  Regulations  governing  oil  and 
gas  and  sulphur  operations  in  the  Outer 
Continental  Shelf  (OCS)  (30  CFR 
230.126)  require  that  each  lessee  submit 
a  list  of  the  safety  and  pollution 
prevention  equipment  (SPPE)  in  its 
inventory  on  April  1. 1968.  by  August  29. 
1988.  Numerous  inquiries  have  been 
received  requesting  additional  time  to 
prepare  and  submit  the  prescribed  list. 
This  Notice  extends  until  December  1. 
1988.  the  deadline  for  lessees  to  prepare 
and  submit  the  required  list. 
DATES:  The  list  of  SPPE  must  be 
submittiKi  by  December  1. 1968. 
ADDRESS:  The  list  must  be  submitted  to: 
Deputy  Associate  Director  for  Offshore 
Operations;  Minerals  Management 
Service;  Mail  Stop  647;  12203  Sunrise 
Valley  Drive:  Reston.  Virginia  22091. 

FOR  FURTHER  INFORMATION  CONTACT: 

M.L  Courtois;  Chief.  Offshore 
Inspection  and  Enforcement  Division; 
Minerals  Management  Service:  Mail 
Stop  647.  12203  Sunrise  Valley  Drive: 
Roston.  Virasinia  22091:  (703)  648-775a 
SUPPLEMENTARV  INFORMATION:  The 
Consolidated  Offshore  Operating  Rules 
published  in  the  Federal  Register  on 
April  1. 1988  (53  FR  1059fi).  include  a 
provision  in  30  CFR  250126  which 
requires  each  lessee  to  submit  a  lisl  of 
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SPPE  in  the  Ie<t5ee's  inventory  as  of 
Apnl  1.  1988,  and  allows  for  ihe 
con(;nupd  instatlahon  of  either  certified 
equipment  or  uncertified  equipment 
identified  as  in  the  lessee's  Inventory  bs 
of  Apnl  1,  198a  Section  250.126  specifies 
thrti  the  lessees  lists  are  to  be  submilled 
by  August  29.  1988. 

The  lists  bemj!  assembled  by  lessees 
dre.  in  some  r^ses.  lengthy  and  are 
tHkir.R  lessees  more  elapsed  time  to 
jssemble  than  had  been  anticipated  by 
MMS  when  it  drafted  the  fuidl  rule.  As  a 
result,  several  lessees  have  reque^iled 
.md  have  been  granted  additional  time 
be\ond  August  29.  1988.  within  which  to 
prppare  and  submit  the  required  hats. 

The  MMS  believes  that  provjdinR 
.idditional  time  to  submit  the  required 
information  results  in  lessee 
!4ubmissions  which  contain  fewer  errors 
or  omissions.  In  addition,  providing  an 
extension  of  lime  to  all  lessees  through 
the  publication  of  a  Federal  Renter 
Notice  elimin-ites  the  need  for  MMS  to 
proresR  and  respond  to  the  individual 
l-ssees  who  submit  a  request  for 
adduionai  time.  Therefore,  by 
publication  of  this  Notice,  OCS  oil  and 
gas  lessees  are  being  allowed  until 
December  1,  1988.  to  submit  the  SPPE 
lists  described  m  paragraph  [bl{ll  of  30 
Cf-ltZSOi:*)- 

It  should  be  noted  that  the  additional 
time  for  preparation  and  submission  of 
lessees  SPPE  lists  neither  changes  the 
SPPE  Items  to  be  listed  nor  changes  any 
of  the  other  requirements  contained  in 
the  regulations  that  became  effective 
May  31.  1988.  The  lessees  SPPE  list  is  to 
contain  the  SPPE  items  in  the  lessee's 
inventory  on  Apnl  1,  1988 

Date  August  30.  19aa. 
Bruce  G.  Weetman, 
A.:t',i)i  As;iociate  Director  for  Of fahorv 

[VH  DiK.,  88-203H  FiJed  9-«-fl8;  &45  am) 

Baj.MG  COOe  *3t»-MR-M 


VETERANS  ADMINISTRATION 

D€PART¥EMT  Of  DEFENSE 

38  CfR  Part  21 

Veterans  Education;  Amendntents  to 
VEAP  Required  by  the  Veterans' 
Ber>efH8  Improvement  and  Health-Care 
Authorization  Act  of  1986 

AGCMCV;  Vt'terans  Administration  and 
Department  of  Defense 
ACTION:  Final  regulations. 

summary:  The  Veterans'  Benefits 
improvement  and  Health-Care 
Authorization  Act  of  1988  contains 
several  provisions  which  affect  the  Post- 


Vietnam  Era  Veterans  F-ducational 
Assistance  Program  (VE,A,Pl.  The  most 
Important  changes  include  provision  of 
apprenticeship  and  other  on-job  training 
in  this  program:  extension  of  the 
veteran  a  penod  of  eligibility  if  he  or  she 
IS  disabled  dunng  the  eligibility  period; 
and  closing  of  VEAP  to  new 
enrollments.  This  regulation  informs  the 
pubhc  how  the  Veterans  Administration 
(VA)  intends  to  administer  the  new 
provisions  of  law 
EFFECnvt  DATt  October  2&.  1986. 
FOR  FURTHen  INFORMATION  CONTACT: 

fune  C.  Schaeffer,  Assistant  Director  for 
Education  Policy  and  Program 
Administration  {225).  Vocational 
Rehabilitation  and  Education  Service. 
Department  of  Veterans  Benefits. 
Veterans  Administration.  610  Vermont 
Avenue  \*W..  Washington.  DC  20420, 
(202) 235-2092. 

SUPPL£M€NTARY  INFORMATION:  On 
pages  4188  through  4192  of  the  Federal 
Register  of  February  12.  1988.  there  was 
proposed  amendments  to  38  CVK  Part  21 
which  are  designed  to  implement  those 
provisions  of  the  veterans'  Benefits 
Improvement  and  Heallb-Care 
Authorization  Act  of  1986  (Pub,  L  99- 
376).  Interested  people  were  given  31 
days  to  submit  comments,  suggestions  or 
obi-^clions.  The  VA  and  the  Department 
of  Defense  received  one  letter  from  a 
university  official  containing  a  comment 

The  official  objected  to  the  regulations 
because  they  do  not  provide  for  the 
pursuit  of  cooperative  courses  under 
VEAP.  She  suggested  that  the 
regulations  be  reviewed  to  see  if 
benefits  could  be  paid  to  veterans  who 
are  eligible  to  receive  benefits  under 
VEAP  and  who  are  pursuing  cooperative 
courses. 

The  VA  and  the  Department  of 
Defense  have  carefully  considered  this 
matter,  and  have  concluded  that  the  law 
does  not  permit  payments  under  VEAP 
for  cooperative  courses  Title  38,  United 
States  Code.  6141(a]  contains  a  list  of 
the  sections  of  38  U.S.C..  chapter  34  (the 
chapter  governing  the  Vietn.im  Era  CI 
Bill)  which  apply  to  VEAP.  Authority  to 
include  cooperative  training  m  the 
Vietnam  Fj-a  GI  Bill  is  found  in  38  U.S.C. 
lf)82(a).  That  section  is  not  listed  in  38 
use.  1641(a)  as  applying  to  VEAP. 
Accordingly,  benefits  may  not  be  paid 
under  VE.\P  for  cooperative  training. 
The  \'.\  and  the  Department  of  Defense 
are  adopting  the  regulations  as 
proposed. 

The  VA  and  the  Department  of 
Defense  find  that  good  cause  exists  for 
making  these  regulations,  like  the 
sections  of  the  law  they  implement, 
retroactively  effective  on  October  28, 
1986.  To  achieve  the  maximum  benefit 


of  this  legislation  for  the  affected 
individuals,  it  is  necessary  to  implement 
these  provisions  of  law  as  soon  as 
possible.  A  delayed  effective  date  would 
be  contrary  to  statutory  design:  would 
complicate  administration  of  these 
provisions  of  law;  and  might  result  in 
denial  of  a  benefit  to  a  veteran  who  Is 
entitled  by  law  to  it. 

The  information  collection  contained 
tn  }  21.5200  of  the  final  rule  has  been 
aspproved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  number 
2900-0178.  The  public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  average  less  than  10 
minutes  per  response,  includmg  the  lime 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  iniormation.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information.  Lnduding  suggestions  for 
n>ducing  this  burden,  to  VA  Liaison 
Officer  (7321.  Veterans  Administration, 
810  Vermont  Avenue  NW.,  Washington. 
DC  20420  and  to  Ihe  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

The  VA  and  the  Department  of 
Defense  have  determined  that  these 
amended  regulations  dn  not  contain  a 
major  rule  as  that  term  is  defined  by 
E.O.  12291.  entitled  Federal  Regulation. 
The  regulations  will  not  have  a  Sino 
mjUion  annual  effect  on  the  economy, 
and  will  not  ctiuse  a  major  increase  in 
costs  or  pnces  for  anyone  They  will 
have  no  significant  adverse  effects  on 
compt'iition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  In  domestic  or  export 
markets. 

The  Administrator  of  Veterans  Affairs 
and  the  Department  of  Defense  have 
certified  that  these  emended  regulations 
will  not  have  a  Bignificant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act  (RFA).  5 
U.S.C.  e\6-Q1Z  Pursuant  to  5  U.SC 
605(b).  the  amended  regulations. 
therefore,  are  exempt  from  the  initial 
and  final  regulatory  fiexibility  analyses 
requirements  of  5  5  603  and  604.  This 
certification  was  made  only  after 
carefully  considering  several  factors. 

The  amendment  to  5  21.5200  in  effect 
requires  the  applicntion  of  §  21.4203(ri(3) 
to  VEAP.  That  section  requires  training 
establishments  to  certify  monthly  to  the 
VA  the  attendance  of  those  veterans  In 
apprenticeship  and  other  on-job 
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training.  The  amendment  to  S  21-5250 
requires  the  application  of  5§  21.4261 
and  21.4262  to  the  administration  of 
VEAP.  Those  sections  require  training 
pslabiishmenls  which  wish  to  train 
veterans  to  apply  for  approval  of  the 
training  program  to  the  appropriate 
State  approving  agency. 

On  March  31. 1988.  there  v^ere  130 
veterans  receiving  benefits  under  VEAP 
for  apprenticeship  or  other  on-job 
training.  The  VA  does  not  solicit 
information  to  determine  if  training 
establishments  qualify  as  small  entities. 
Consequently,  the  Agency  is  unable  to 
state  the  precise  number  of  small 
entities  which  have  been  affected  by  the 
introduction  of  apprenticeship  or  other 
on-Job  training  into  VEAP.  However,  a 
reasonable  estimate  would  be  that  the 
number  of  small  entities  is 
approximately  25  percent.  Hence,  there 
are  approximately  32  small  entities 
affected  this  year.  The  number  affected 
in  future  years  should  be  reduced  as  the 
number  of  veterans  traini.ng  under  VEAP 
is  reduced.  This  Is  not  a  substantial 
number. 

Even  If  Ihe  number  of  small  entities  is 
larger  than  estimated,  the  VA  and  the 
Department  of  Defense  do  not  think  that 
the  regulations  will  have  a  significant 
economic  impact  on  them.  Firms 
providing  apprenticeship  and  other  on- 
job  training  normally  keep  records  of 
hours  worked  by  trainees  for  the 
purpose  of  paying  them  their  wages. 
Writing  these  figures  on  a  monthly 
certification  form  should  take  but  a  few 
minutes.  The  amendment  to  §  21-5200 
would  not  have  a  substantial  economic 
impact. 

Applying  for  approval  for  an 
apprenticeship  and  other  on-job  training 
will  take  lime.  If  the  average  employee 
responsible  for  applying  fo**  approval  is 
paid  $10  per  hour,  it  would  not  be 
unreasonable  for  each  application  to 
cost  $100.  However,  it  should  be 
remembered  that  approval  is  a  one-lime 
action.  The  approvals  already  in  effect 
for  chapter  34  training  are  valid  for 
VEAP  training  as  well.  Hence,  there  will 
not  he  many  new  applications  for 
training  programs  fur  VEAP  recipients 
per  year.  The  total  r^st  of  Ihe 
amendment  to  §  215250  will  be  a  few 
thousand  dollars  per  year.  When  this  is 
averaged  over  the  number  of  small 
entities  involved,  this  cost  is  not 
substantial. 

The  remainder  of  the  regulations  will 
have  no  significant  economic  Impact  on 
small  entities,  i.e..  small  businesses, 
small  private  and  nonprofit 
organizations  and  small  governmental 
jurisdictions. 


The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  these  regulations  is  64.120. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims.  Education.  Grant 
programs — education.  Loan  programs — 
education,  Reporting  and  recordkeeping 
requirements.  Schools.  Veterans. 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  lune  30. 1968. 
Thomas  K.  Timage, 

AJministrator 

Approved:  August  1, 1988- 
A.  Lukemao. 

I.ipulenont  General.  USMC.  Deputy  Assistant 
Sfcretary (Military  Maiii)ower  f- Personnel 
PnUcyl. 

PART21— (AMENDEOI 

38  CFR  Part  21.  Vocational 
Rehabilitation  and  Education,  is 
amended  as  follows: 

1.  In  S  21.5021.  paragraphs  (e)(5).  [j)(4). 
(p).  and  (q)  are  added  as  follows: 

§21.5021    DefinlUons 

(e)  '   '   • 

[5J  Those  individuals  who  have 
contributed  to  the  "fund"  and — 

(i)  Have  been  automatically 
diseni^tlcd  as  provided  in 
§  21.5060(b)(3)  of  this  part, 

(ii)  Whose  funds  have  been 
transferred  to  the  Treasury  Department 
as  provided  in  S  21.50&4(b)(4](iii)  of  this 
part  and 

(iii)  Who  are  found  to  have  qualified 
for  an  extended  period  of  eligibility  as 
provided  in  S  21.5042  of  this  part. 
(Auihority:  38  U5.C  1632:.  Pub.  L  «>-57til 

li)  '    '   ' 

(4)  For  apprenticeship  and  other  on- 
job  training  that  period  of  lime  from  the 
beginning  date  of  training  or  the  dale 
last  certified  on  the  monthly 
certification  of  training  to — 

(i)  The  end  of  the  month  to  be 
certified: 

(ii)  The  last  date  of  the  veteran's 
delimiling  period: 

(iii)  The  date  on  which  the  veterans 
entitlement  Is  exhausted,  whichever 
occurs  first 
(Authority:  3»  U.S.C  1631:  Pub.  L  99-570) 


education,  or  any  joint  apprenticeship 
committee,  or  the  Bureau  of 
Apprenticeship  and  Training  established 
in  accordance  with  29  U.S.C.  Chapter 
4C.  or  any  agency  of  the  Federal 
Government  authorized  to  6uper\'ise 
such  training. 

{Authority:  38  U.S.C.  16QZ|S),  IGSSfe);  Pub.  L 
99-676) 

(q)  "Program  of  education  "—means— 

(1)  Any  curriculum  or  combination  of 
subjects  or  unit  courses  pursued  at  a 
school  which  is  generally  accepted  as 
necessarj'  to  meet  requirements  for  a 
predetermined  and  identified 
educational,  professional  or  vocational 
objective; 

(2)  Subjects  or  unit  courses  which 
fulfill  requirements  for  more  than  one 
predetermined  and  identified  objective 
if  all  objectives  pursued  are  generally 
recognized  as  being  related  to  a  single 
career  field; 

(3)  Any  unit  course  or  subject  or 
combination  of  courses  or  subjects, 
pursued  by  an  individual  at  an 
educational  institution,  required  by  the 
Administrator  of  the  Small  Business 
Administration  as  a  condition  to 
obtaining  financial  assistance  under  the 
provisions  of  15  U.S.C.  636:  or 

(4)  A  full-time  program  of 
apprenticeship  or  other  on-job  training 
approved  as  provided  in  $§  21.4261  or 
21.4262  of  this  pari  as  appropriate. 

(Authonly;  38  U  S  C  1602(2|.  16S2(bl:  Pub.  I. 
99-576) 

2.  In  §  21.5022.  paragraph  (a)  is 

revised  to  read  as  follows 

§  21.5022    El)glt>llltv  under  more  than  one 


(a)  Concurrent  benefits  under  more 
than  one  program.  An  individual  eligible 
lo  receive  educational  assistance  under 
38  U.S.C.  ch  32  and  provisions  of  the 
S  21.5000  series  of  VA  Regulations  is  not 
eligible  to  receive  educational 
assistance  allowance  under  38  U-SC 
Ch.  34.  An  individual  may  not  receive 
educational  assistance  under  36  U.S.C. 
Ch.  32  concurrently  with  benefits  under 
any  of  the  following  provisions  of  law. 
(Aiithunty:  3fl  U.S  C.  17B1;  Pub.  L  99-576) 


(p)  "Training eslahJishmcnt"—m*:an'i 
any  establishment  providing  apprentice 
or  other  training  on-the-job,  including 
those  under  the  supen  islon  of  a  college 
or  university  or  any  State  department  of 
education,  or  any  State  apprenticeship 
agency,  or  any  Slate  board  of  vocational 


3.  In  $  21.5030.  paragraph  (c)(3)  Is 
revised  to  read  as  fallows- 

§  21.5030    ApplkaUons,  claims,  informal 
claims  and  time  Umits 

(c)  •   •   ■ 

(3)  Section  21. 1032— Time  Limits 

(Authority:  38  U.SC.  1632. 1641. 1671;  Pub  L 
94-502.  Pub  L-  9»-57b| 

4.  In  S  21.5040.  paragraphs  (b)(l)(i) 
and  (0(1)  are  revised  lo  read  as  follows: 
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;  21.5040    Basic  ellglbUtty. 

(b)  •   •   * 

lij  Must  have  entered  the  military 
sen-ice  after  December  31, 1976,  and 
before  July  1. 1985: 
(Authority:  38  US  C  1602,  Pub  L  99-578) 

(fl-    *    • 

11]  Must  have  entered  into  military 
service  after  December  31. 1976.  and 
before  Ju!y  1.  1985. 

(Authority,  38  L'.S.C.  1602,  Pub.  L  96-*a6. 
Pub.  L  99-576) 

5.  Section  21.5041  is  revised  to  read  as 
fuliowsi: 

§  21.5041     P«fk>d8  of  entWemefit. 

la)  Ten- ypiir  dchmittn^  period.  Except 
as  provided  in  §  21.5042  nu  educational 
assistance  shal!  be  afforded  an  eligible 
individual  under  chapter  32  beyond  the 
date  of  10  years  after  his  or  her  Last 
discharge  or  release  from  active  duty. 

(Aathonlv-  36  L*  S.C  1632.  Pub.  L  9+-602, 
Pjh.  L  99-576) 

(b)  Use  ofentJtJemenL  The 

individua!— 

Ill  May  use  his  or  her  entitlement  at 
enylim**  d'-nng  the  10-year  period  after 
tne  last  discharse  or  release  from  active 
duty  or  other  period  as  provided 
pursuant  to  §  21.5042  of  this  part: 

(2)  Is  no!  required  to  use  his  or  her 
en'.itiement  m  consecutive  months. 

[.Au'honrv   36  U,S.C.  1632,  Pub.  L  94-502, 
Pub  L  9B-5761 

6.  Section  21.5042  is  added  to  read  as 
follows: 

9  21.5042.    EKtsnded  pertod  o4  •llgibUtty. 

(a|  Gfnpral.  A  veteran  shall  be 
granted  an  extension  of  the  applicable 
delimiting  period,  as  otherwise 
detemiincd  by  §  21  5041  of  this  part 
provided — 

(1)  The  veteran  applies  for  an 
extension. 

(21  The  veteran  was  prevented  from 
initiatin)^  or  completing  the  chosen 
program  of  education  wilhin  the 
otherwise  applicable  delimiting  period 
because  of  a  physical  or  mental 
disability  that  did  not  result  from  the 
Willful  misconduct  of  the  veteran. 

(b|  Application.  The  veteran  must 
apply  for  the  extended  period  of 
eligibihty  in  time  for  the  VA  to  receive 
the  application  by  the  later  of  the 
following  dates: 

(1)  One  year  from  the  last  date  of  the 
delimiting  penod  otherwise  applicable 
to  the  veteran  under  §21.5401  of  this 
part,  or 


(2)  One  year  from  the  termination  dale 
of  the  period  of  the  veteran's  mental  or 
physical  disability. 
(Authority.  38  U  S  C.  1632,  Pub.  L  99-678) 

(c)  Qualifying  penod  of  disabiiity.  A 
veteran's  extended  period  of  eligibility 
shall  be  based  un  the  period  of  lime  thai 
the  veteran  hims»'lf  or  herself  was 
prevented  by  reason  of  physical  or 
mental  disability,  r.nt  the  result  of  the 
veterans  willful  misconduct,  from 
initiating  or  completing  his  or  her 
chosen  program  of  education. 

(1)  Evidence  must  be  presented  which 
clearly  establishes  that  the  veteran's 
disability  made  pursuit  of  his  or  her 
program  medically  mfeasible  during  the 
veterans  original  penmi  of  eligibility  as 
determined  by  §  21.5041  of  this  part  A 
penod  of  disability  following  the  end  of 
the  origmal  disability  period  will  not  be 
a  basis  for  extension. 

(2)  The  VA  will  not  consider  a  veteran 
who  is  disabled  for  a  penod  of  30  days 
or  less  as  having  been  prevented  from 
enrolling  or  reenrtiHing  in  the  chosen 
program  of  education  or  was  forced  to 
discontinue  attendance,  because  of  the 
short  disability. 

(Authority;  36  U.S  C.  1632.  Pub.  L  99-576) 

(d)  Commencjng  date.  The  veteran 
shall  elect  the  commencing  date  of  an 
extended  period  of  eligibility.  The  date 
chosen — 

(1)  Must  be  on  or  after  the  original 
date  of  expiration  of  eligibility  as 
determined  by  5  21. 5041  of  this  part,  and 

(2)  Must  be  on  or  before  the  90th  day 
following  the  date  an  which  the 
veteran's  application  for  an  extension 
was  approved  by  the  VA.  if  the  veteran 
is  training  dunng  the  extended  period  of 
eligibility  in  a  cnurse  not  organized  on  a 
term,  quarter  or  semester  basis,  or 

(3)  Must  be  on  or  before  the  first  day 
of  the  first  ordinary  term,  quarter  or 
semester  following  the  90th  day  after  the 
veteran  s  appiicatnm  for  an  extension 
was  approved  by  the  VA  if  the  veteran 
is  training  during  the  extended  period  of 
eligibility  in  a  course  organized  on  a 
term,  quarter  or  semester  basis. 
(Authonty:  36  \JS.C.  1632;  Pub  L  99-576) 

(e)  Determining  the  length  of  extended 
periods  of  eligtbitity.  A  veteran's 
extended  period  of  eligibility  shall  be 
based  upon  the  qualifying  period  of 
disability,  and  determined  as  follows: 

(1 )  If  the  veteran  is  in  training  in  a 
course  organized  on  a  term,  quarter  or 
semester  basis,  his  or  her  extended 
penod  of  eligibility  shall  contain  the 
same  number  of  days  as  the  number  of 
days  from  the  date  during  the  veteran's 
onginal  delimiting  period  that  his  or  her 
training  became  medically  infeaaible  to 
the  earliest  of  the  following  dates: 


(i)  The  commencing  dale  of  the 
ordinary  term,  quarter  or  semester 
following  the  day  the  veteran's  training 
became  medically  feasible. 

(ii)  The  veteran's  delimiting  date  as 
determined  by  5  21.5041  of  this  part  or 

(lii)  The  date  the  veteran  resumed 
training. 

(2)  If  the  veteran  is  training  in  a 
course  not  organized  on  a  term,  quarter 
or  semester  basis,  his  or  her  extended 
period  of  eligibility  shall  contain  the 
same  number  of  days  as  the  number  of 
days  from  the  date  during  the  veteran's 
original  delimiting  penod  that  his  or  her 
training  became  medically  infeesible  to 
the  earlier  of  the  following  dates: 

(i)  The  date  the  veteran  s  training 
became  medically  feasible,  or 

(ii)  The  veteran's  delimiting  date  as 
determined  by  S  21.5041  of  this  part. 

(Authonty;  38  U.SC.  1832;  Pub.  L  99-576) 

(f)  Discontinuance.  If  the  veteran  is 
pursuing  a  course  on  the  date  an 
exteniled  penod  of  eligibility  expires  (as 
determined  under  this  section),  the  VA 
will  discontinue  the  educational 
assistance  allowance  effective  the  day 
before  the  end  of  the  extended  period  of 
eligibihty. 
(Authoriry:  38  US.C  1632;  Pub.  L  99-676) 

7.  In  5  21.5052.  paragraph  (fl(31(i)  is 
revised  to  read  as  follows 

§21.5052    Contribution  reqirirementft. 

(0*  '  * 

(3)  •    •    • 

(i)  May  make  a  lump-sum  contribution 
to  cover  any  period  of  his  or  her  active 
duty.  This  may  entail  a  retroactive 
penod.  including  one  which — 

(A)  Begins  after  December  31.  1976, 
and  before  October  1. 1980.  or 

(B)  Although  made  after  October  27. 
1986,  includes  alt  or  part  of  the  period 
begmning  on  )uly  1.  1985.  and  ending  on 
October  27. 1986. 

(Authority:  Pub.  L  99-578,  sec.  309(c)) 

&  In  S  21.5054,  paragraph  (b)  is 
revised  to  read  as  follows: 

fi  21.S054    Dales  ol  participation. 

(b)  Termination  of  ri^ht  ttj  begin 
participation.  (1)  Except  as  provided  In 
paragraph  (b)(3)  of  this  section,  no 
individual  on  active  duty  in  the  Armed 
Forces  may  initially  enroll  after  )une  30, 
1985. 

(2)  An  initial  enrollment  occurs  wbcn 
a  serviceperson  who  has  never 
contributed  to  the  fund — 

(i)  First  makes  a  lump-sum  payment  to 
the  fund,  or 
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(ii)  First  authorizes  an  allotment  to  the 
VA  for  deposit  in  the  fund.  See  32  CFR 
59.3(b)(ia). 

(3)  Notwilhstand'ms  the  provisions  of 
paragraph  (bl(l)  of  this  section,  any 
individual  on  active  duty  in  the  Armed 
Forces  who  was  eligible  to  enrol!  on 
]une  30. 1985,  may  enroll  at  any  time 
during  the  period  begiiming  on  October 
28. 1986.  and  ending  on  March  31, 1987. 

(Authonty;  38  U  S.C  l(i21ta).  Pub.  L  99-576. 
set.  3n9|c):  Pub  L  B9-5"'0) 

9.  In  5  21.50ti4.  paragraph  (b)(4)nii]  is 
revised  to  read  as  follows: 

§  21.5064    Refunds  upon  dtoenrollment. 

(b) -  •  • 

(4)  •  •   • 

(iii)  If  the  VA  docs  not  receive  a 
request  withtn  1  year  from  the  date  that 
the  individual  U  notified  of  hi.s  or  her 
entitleraent  to  a  refund,  the  VA  will 
presume  that  the  individual's 
whereabouts  is  unknouTi.  The  funds  on 
deposit  for  that  individual  will  be 
Iransferrea  in  accordance  wilh  the 
provisions  of  section  132Z(a].  Title  31, 
Untied  Slutes  Code. 
(Auihortty:  36  l-VS.C.  101.  IBM.  1K1Z;  Pub.  L 
94-502,  Pub.  L.  99-578) 

10.  In  \  21.5072.  paragraph  (d)  is 
added  to  read  as  follows: 

%  21.5072    Entitlement  changes. 

(dl  Apprfnticesbip  or  other  on-job 
training.  (1)  The  VA  will  determine  the 
entidemenl  charge  for  a  veteran  in 
apprenticeship  or  other  on-job  training 
as  slated  in  this  paragraph. 

(2)  The  entitlement  charge  will  be — 
(i)  75  percent  of  a  month  for  those 

months  for  which  the  veteran's  monthly 
payment  is  based  upon  75  percent  of  the 
monthly  benefit  otherwise  payable  to 
him  or  hen 

(ii)  55  percent  of  a  month  for  those 
months  for  which  the  veteran's  monthly 
payment  is  based  upon  55  percent  of  the 
monthly  beneHt  otherwise  payable  to 
him  or  her:  and 

(lit)  35  percent  of  a  month  for  those 
months  for  which  the  veteran's  monthly 
payment  is  based  upon  35  percent  of  the 
monthly  benefit  otherwise  payable  to 
him  or  her. 

(3)  T^e  charge  against  the  veteran's 
entitlement  will  be  prorated  if 

(i)  The  veteran  enrollment  period  ends 
in  the  middle  of  a  month. 

(ii)  The  veteran's  monthly  rale  is 
reduced  in  (he  middle  of  a  month,  or 

(iii)  The  veteran's  monthly  payment  is 
reduced  because  he  or  she  worked  less 
than  120  hours  during  (he  month.  In  this 
instance  the  number  of  hours  worked 
will  be  rounded  to  the  nearest  multiple 


of  eight,  and  the  entitlement  charge  will 
be  reduced  proportionately. 
(Authority;  38  U.S  C  1633(c):  Pub.  L  99-570) 

11.  In  S  21.5100.  paragraphs  fb).  (c), 
and  (d)  are  revised  to  read  as  follows: 

£21^100    Counaeting. 


(b)  A  vaihbUity  of  counseling. 
Conseling  assistance  in  available  for — 

(1)  identifying  and  removing  reasons 
for  academic  difficulties  which  may 
result  In  interruption  or  discontinuance 
of  training,  or 

(2)  In  considering  changes  in  career 
plans,  and  making  sound  decisions 
about  tboicbanges. 

I  Authority:  38  U.S.C.  IMl,  1663:  Pub.  L  96- 
4f»6.  Pub.  L  99-576) 

(c)  Optional  counsehng.  The  VA  shall 
provide  counseling  as  needed  for  the 
purposes  identified  in  paragraphs  (a) 
and  (b)  of  this  section  upon  request  of 
the  individual.  The  VA  shall  take 
appropriate  steps  (incltiding  individual 
notification  where  feasible)  to  acquaint 
alt  participants  with  the  uvailabihly  and 
advantages  of  counseling  services. 

lAuthorily:  38  U.S.C.  1663;  Pub.  L  99-466. 
Pub  L.  99-676) 

(d)  Required  counsehng.  (1)  In  any 
case  in  which  the  VA  has  rated  the 
veteran  as  being  incompetent,  the  VA 
must  provide  counseling  as  described  in 
38  U.S.C.  16tj3  pnor  to  .selection  of  a 
program  of  education  or  training.  The 
counseling  will  follow  the  veteran's 
request  for  counseling,  the  veteran's 
initial  application  for  benefits  or  any 
communication  from  the  veteran  or 
guardian  indicating  thai  the  veteran 
wiiihes  to  change  his  or  her  program. 
This  requirement  that  counseling  be 
provided  is  met  when — 

(i)  The  veteran  has  had  one  or  more 
personal  Inter\'iew5  with  the  counselor; 

(ii)  The  counselor  has  jointly 
developed  with  the  veteran 
recommendations  for  selecting  a 
program; 

(iii)  These  recommendations  have 
been  reviewed  with  the  veteran. 

(21  The  veteran  may  follow  the 
recommendations  developed  in  the 
course  of  counseling,  but  is  not  required 
to  do  so. 

[3]  The  VA  will  tuke  no  further  action 
on  a  veteran's  application  for  assistance 
under  38  U.S.C.  Ch.  32  unless  he  or 
she — 

(i)  Reports  for  counseling; 

(ii)  Cooperates  in  the  counseling 
process:  and 

(iii)  Completes  counseling  to  the 
extent  required  under  paragraph  (d)|l) 
of  this  section. 
(Authonty:  38  U.S.C  1641.  1B33) 


12.  Section  21.5103  is  revised  to  read 

as  follows: 

§  21.5103    Travel  eipenses 

(a)  Travel  for  indivtdvds  Except  as 
pro\ided  in  paragraph  (a](2)  of  this 
section,  the  VA  shall  determine  and  pay 
the  neccssarj'  cost  of  travel  to  and  from 
the  place  of  counseling  for  Individuals 
who  are  required  to  receive  counseling 
if— 

(1)  The  VA  determines  that  the 
individual  is  unable  to  defray  the  cost 
based  upon  his  or  her  annual 
declaration  and  certification:  or 

(2)  The  individual  has  a  compensable 
service-connected  disabibty. 
(Authority:  38 U.S.C.  in) 

(b)  Travel  for  attendants,  (1)  The  VA 
will  authorize  pajment  of  travel 
expenses  for  an  atlendant  while  the 
individual  is  traveling  when— 

(il  The  individual,  because  of  a  severe 
disability,  requires  the  s*;rv:cc5  of  an 
attendant  when  traveling,  ard 

(ii)  The  VA  is  paying  the  necess-iry 
cost  of  the  individual's  travel  on  the 
basis  of  the  criteria  slated  in  paragraph 
(n)  of  this  section. 

(2)  The  VA  will  not  pay  the  attendant 
a  fee  for  travel  expenses  if  he  or  she  is  a 
relative  as  defined  in  fi  21.374  of  this 
part. 
[.*\uthon'y:  38  U5.C  111) 

(c)  Payment  of  travel  expenses 
prohibited  for  most  veterans.  The  VA 
shall  not  pay  for  any  costs  of  travel  to 
and  from  the  place  of  counseling  for  any 
individual  who  is  not  required  to  receive 
counseling  under  chapter  32  prior  to 
selection  of  a  program  of  education. 

(Authority:  36  U.S.C  111) 

Croes-Reffennce:  S  21  374.  Authonzation 
for  travel  of  attcndanis. 

13.  In  §  21.5131.  the  introductory  text 
and  paragraphs  |b)  (1)  and  (2)  are 
revised  to  read  as  follows: 

§  21.5131     Educational  assistance 
allowance. 

The  VA  will  pay  educational 
assistance  allowance  at  the  rate 
speafied  in  §5  21.5136  and  21.5138  of 
this  part  while  the  individual  is  pursuing 
a  program  of  education.  The  VA  may 
withhold  final  payment  until  it  receives 
proof  of  the  individuals  continued 
enroUment  and  adjusts  the  individual's 
account. 

(Authority;  38  U.S.C  1641;  Pub.  L  94-502. 
99-576) 


(b)  •    •    • 

(1 )  The  ending  date  of  the  individual's 
course  or  period  of  enrollment  as 
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certified  by  the  school  or  training 
eatabliBhments. 

(2)  The  endiTift  ddte  of  (he  individuals 
eligibihty  as  determined  under 
Si  21.S041  or  21.5042  of  Ihia  part: 
I  Aulhonly:  3e  U.S.C.  1641.  Pub.  L  99-578) 


14.  In  S  21.S132.  paragraph  |a)  la 
revised  to  read  as  follows: 

§21.St33    CrtMrla  uMd  In  (MarmMng 

(a)  Training  time  The  amount  of 
benefit  payment  to  an  individual  m  all 
types  of  training  except  correspondence 
training  and  apprenticeship  and  other 
on-job  training  depends  on  whether  the 
VA  determines  that  the  individual  is  a 
full-time  student,  three-quartcr-time 
student,  half-time  student  or  one- 
quarter-time  student. 

{Authonty:  M  L' S  C  IMl    1?8»;  Pub.  L  99- 
576) 


15.  In  §  21.5138.  paragraph  (b)(l2)  is 
revised  and  paragraphs  (a)(3),  (b)(13) 
and  (b]tl4)  are  added  to  read  as  follows: 

§  21.51U    Computation  of  b«n«fH 
p«ym*nta  and  monthly  ratM. 


(a)*   •   * 

(3)  For  apprenticeship  and  other  on- 
job  trainmg  the  VA  will  compute  the 
entitlement  factor  as  follows: 

(t)  Enter  the  number  of  full  days  in  the 
applicable  benefit  penod.  (Enter  30  if  the 
benefit  penod  ii  a  full  month  ) 
\\)    

(ii)  Divide  !me  1  by  30  Enter  the  quotient: 
(2)    

(nil  Muhiply  line  2  by  75  tf  the  veteran  is  m 
the  first  9IX  months  of  traming:  by  55  if  ihe 
veieran  is  in  the  second  six  months  of 
traming:  by  15  if  Ihe  veteran  is  in  a 
subsequent  month  of  training:  and  by  a  pro- 
rated fraction  if  one  of  the  veterans  first  two 
six-month  periods  of  training  ends  during  the 
benefit  penod  Enter  the  result 

131     

(Thi3  IS  the  enliUement  factor  ) 
(Authonty  3«  U  S  C,  lft31.  1633  Pub.  L  96- 
466.  Pub  L  97-306,  Pub  L  99-576) 

(bl  •  •   • 

(121  If  the  veteran  is  in  an  apprenticeship  or 
other  on  !ob  training  and  fails  to  compleie 
120  hour)  of  training  in  a  month,  redur*;  the 
amount  on  line  14  proportionately  In  this 
computation  round  the  number  of  hours 
worked  to  the  nt-'aresi  multiple  of  eight.  Enter 
th**  resiilt 
(15) 

(13)  If  ihe  veteran  is  pursuing  certain 
courses  which  do  not  lead  to  a  standard 
college  degree  and  has  excessive  absences, 
reduce  the  amount  on  line  14  sufficiently  to 
avoid  paying  for  any  excessive  absence. 
Enter  the  result. 


116) 

(14)  The  bf'nefii  pdymenl »«  either — 
(i)  The  amount  shown  on  tine  14  unJeits  the 
veteran  is  m  apprentireship  or  other  on-)ob 
training  and  has  failed  to  cornpiete  120  hour«i 
of  training  in  a  month  dunng  the  benefit 
penod  m  which  c^se  the  benefit  payment  \% 
the  amount  shown  on  line  IS.  or  the  veteran 
is  pursuing  certam  courses  which  do  not  lead 
to  a  standard  college  degree  in  which  case 
the  benefit  piij'ment  is  Ihe  amount  shown  on 
line  I  a.  or 
(Authonty  38  U.S  C  1933:  Pub  L  99-57«| 

{ill  The  total  amount  of  th**  remaining 
contnbutions  m  the  fund  made  by  the 
individual  and  the  VA  and  Ihe  Secretarv  of 
Defense  on  behalf  of  the  individual. 
whichever  is  less. 
(Authonty  3fltIS.C  1631.  Pub.  L  9*-502| 


16.  Section  21. 5145  is  added  to  read  as 
follows: 

{  21.514S    V«l*ran-«tudon(  torvtcvs. 

(a)  Eligibility.  Vpterans  pursunng  full- 
time  programs  of  education  or  training 
under  chapter  32  are  eligible  to  receive  a 
work-study  altuwance. 

(Authonty  36  U  S  C  IMl,  1665;  Pub  L  99- 
576) 

{b]  Selection  criteria.  Whenever 
feasible  the  VA  will  give  pnority  in 
selection  for  this  allowance  to  veterans 
with  sen-'ice-connerted  disabilittes  rated 
at  30  percent  or  more  The  VA  shall 
consider  the  following  tiddilional 
selection  cntena: 

(1)  Need  of  the  vvteran  to  augment  his 
or  her  educational  assistance  allowance: 

(2)  Availability  to  the  veteran  of 
transportation  to  the  place  where  his  or 
her  services  are  to  be  performed. 

(3)  Motivation  of  the  veteran;  and 

(4)  Compatibility  of  the  work 
assignment  to  the  veteran's  physical 
conditions 

(Authonty  38  U.S.C.  1641. 1665;  Pub.  L  99- 

576) 

(c)  Utilization.  Veteran-student 
services  may  be  utilized  in  connection 
with — 

(1)  Outreach  services  programs  as 
carried  out  under  Ihe  supervision  of  a 
VA  employee; 

(2)  Preparation  and  processing  of 
necessar>'  papers  and  other  documents 
at  educational  institutions  or  regional 
offices  or  facttities  of  the  VA: 

(3)  Hospital  and  domiciliary  care  and 
medical  treatment  at  VA  facilities:  and 

(4)  Any  other  appropriate  activity  of 
theVA. 

(Authority:  38  U  S.C.  1641. 1665:  Pub.  L.  99- 

576) 

fd)  Hate  of  prepayment  (1)  In  return 
for  the  veteran's  agreement  to  perform 
services  for  the  VA  totaling  250  hours 
during  an  enrollment  period,  the  VA  will 


pay  an  allowance  in  an  amount  e<)ual  to 
the  higher  of — 

(i)  The  hourly  minimum  wage  in  effect 
under  section  6(a)  of  the  Fair  Labor 
Standards  Act  of  1936  limes  2S0,  or 

(ii)S625. 

(2)  The  VA  will  pay  proportionately 
less  to  veterans  who  agree  to  perform  a 
lesser  number  of  hours  of  services. 

(Authonty:  36  U  &C  IMl.  1685,  Pub  L  99- 
576) 

{*•]  Payment  in  advance  The  VA  will 
pay  In  advance  an  amount  equal  to  40 
percent  of  the  total  amount  payable 
under  the  contract 

(Authontv  .«  LI  &C  1641,  1685,  Pub  L  99- 
576) 

(fl  Veteran  reduces  rate  of  training.  In 
the  event  the  veteran  ceases  to  he  a  full- 
lime  student  before  completing  an 
agreement,  the  veteran,  with  the 
approval  of  the  Director  of  the  VA  field 
station,  or  designee,  may  be  permitted  to 
complete  the  portions  of  an  agreement 
in  the  same  or  immediately  following 
term,  quarter  or  semester  in  which  the 
veteran  ceases  lo  be  a  full-time  student. 

(Authority  38  U.S  C   1641.  1665.  Pub  L  99- 
576) 

(g)  Veteran  terminates  training.  (1)  If 
the  velenin  terminates  all  training 
before  completing  an  agreement,  (he 
Director  of  the  VA  field  station  or 
designee — 

(i|  May  permit  him  or  her  to  complete 
the  portion  of  the  agreement  represented 
by  the  money  the  VA  has  advanced  the 
veteran  for  which  he  or  she  has 
performed  no  service,  but 

(li)  Will  not  permit  him  or  her  to 
complete  thai  portion  of  an  agreement 
for  which  no  advance  has  been  made. 

(2)  The  veteran  must  complete  the 
portion  of  an  agreement  in  (he  same  or 
immediately  following  term,  quarter  or 
semester  in  which  the  veteran 
terminates  training. 

(Authority.  38  U.S.C.  1A41, 1665.  Pub.  L  99- 
576) 

(h)  Indebtedness  for  unperformed 
service  (1)  If  the  veieran  has  received 
an  advance  for  hours  of  unperformed 
service,  and  the  VA  has  evidence  that 
he  or  she  does  not  intend  to  perform  that 
service,  (he  advance — 

(i)  Will  be  a  debt  due  Ihe  United 
Stales,  and 

(ii)  Will  be  subject  lo  recovery  (he 
same  as  any  other  debt  due  Ihe  United 
States. 

(2)  The  amount  of  indebtedness  for 
each  hour  of  unperformed  service  shall 
equal  the  hourly  wage  that  formed  the 
basis  for  the  contract. 
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(Authority: 38 US-C  1641, 1685:  Pub.  L  99- 
5761 

(11  Survey.  The  VA  will  condiict  an 
annual  suney  of  tt»  re^onal  offices  to 
determine  the  aumber  of  veterans 
whose  stir\'ices  can  be  utilized 
effectiveli'. 

(Authority:  38  US-C  1641, 1685;  Pub.  L  99- 

576) 

17  In  5  21  5150.  paragraph  fa)  is 
revi9ed  to  n«d  as  folkiwc 

521.S1SO    Sli 


(a)  Section  21.4150 — Designation. 

lAulhonty-  36  VS.C.  1641,  ITTyc).  Pub.  L  9ft- 
576) 


16.  In  5  21.5200.  paragraphs  (a),  fd], 
and  (il  are  revised  and  an  QMB  control 
number  is  added  at  the  end  of  the 
section  to  read  as  follows: 

$21Ji200    Scboote. 

(a)  Section  21.4200— Definitions. 
( AuthorUy:  38  U.SX.  1641;  Pub.  L  94-502. 
Pub  L  99-5761 


((f)  Section  21.4203— Reports  by 
schools — Requirements. 

(AuthorUy:  iS  U^.C  1641.  1784:  Pub  L  M- 
502.  Pub  LgO-57Al 


tjl  Sedkm  21.4209 — Ejcaminetron  of 
records. 

(Authority;  36  US-C.  1641. 179a  Pub-  L  94- 

50Z.  Pub  L  99-576) 

i  Apfu-Qved  by  Office  of  Wlanagemeot  ^r^ 
Budget  under  c-orfro!  number  2300-0178. 

19.  Sectioo  21.5230  lA  reviaed  to  read 
as  follows: 

§21^230    Programs  of  educatton. 

In  the  adnumslratian  of  beoeQts 
payable  under  chapter  32.  title  38  United 
Slates  Code,  the  VA  will  apply 
§  21. 4230— Requirements  (except 
paragraphs  (aKl).  (dl(21.  (e)  and  (01-  in 
Ihe  same  manner  as  it  is  applied  io  the 
administration  of  chapters  34  and  36. 

[Authonty:  38  U^C  lfl4l.  Pub  L-  94-502. 

Pub  L  99-5761 

2a  In  (  21  &ZSa  peragrapbs  (a),  fk).  (I). 
and  (m)  are  revtsed  and  paragraph  fa)  is 
added  to  read  as  follows: 

§21.5250    Courses. 

(a)  SeclioD  21.4250  (except  paragraph 
(cMlJ) — Approval  of  courses. 

(Authority:  38  US.C  1641. 1772  Pub.  L  W> 
502,  Pub.  L.  a»-S7a) 


(k)  Section  21-4261— Apprenlice 
courses. 

i  Ambortty:  38  use  1641. 1685:  Pub  L  99- 

57RI 

(1)  Section  21.4262 — Other  training  on- 
the-fob  courses. 

(Authority:  38  aS.C  1641. 1685:  Pub.  L.  99- 
576) 

(m)  !>ection  21.4285  (except  paragraph 
(g)) — Pracficel  training  approved  as 
institutional  training. 

(Authority:  38  U-SC  1641. 1772;  Pub  L.  94- 
502) 

(n)  Section  21.4266— Courses  offered 
at  subfridUry  branches  at  exiensioos. 

(Authority:  38  OS-C.  1841. 1772.  ITWfc):  Pub 
L  94-502} 

21  bl  B  ?T.527!J.  pamgTHph  (at  is  rrrised  to 
TV  mi  an  followir 


S2t.S37* 

course. 


la)  SectioD  21.4270  (except  those 
portioiks  of  the  pangrapb  and  footnotes 
dealing  with  cooperative  and  fam 
cooperatrve  Iranimg — Kieaaurement  of 
courses.  For  the  purpo*«s  of  benefits 
payabte  nacier  chapter  32  that  training 
identified  in  (  21.4270  as  less  than  one- 
half  and  more  than  one-quarter  time  will 
be  treated  as  one-quarter-tiae  training. 

[.Authority.  38  US  C  1041. 1788,  Pyb.  L  94- 
502.  Pub.  L  99-578) 


22.  to  {  21.5292.  paragraph  {e^Z)  ts 
revised  lo  read  aa  foUows: 

§21.5292    Raducad  montbty  contributions 
for  certain  Indlvtduals. 

le)  •  '   ' 

(2)  Elxcept  as  amended  in  paragraph 
(e)(1)  of  this  section  55^  5001  through 
21.5041  and  1^21.5050  thnnij^  21.5300 
apply  witbont  change  to  this  portion  of 
the  pilot  proj^ranv  See  f  2)  .5296- 

(.Authorttr  Pjb.  I...  96-342.  sec  903.  35  U  S.C, 
1632,  179ft(aJ(2J:  Pub.  L  97-35.  Pub  L.  99-57B] 

23.  In  (  21.5294.  paragraphs  (c)l3Ui). 
(d)(1).  and  (d)(2)(iji}  are  revised  lo  read 
as  follows: 

§21.5294    Transfer  at  enUttoment 


(c)  *   '   • 

Ul"  *  • 

(i)  The  ending  date  of  the  spouse's  or 
child's  course  or  period  of  enrollment  as 
certified  by  the  scbot^  or  trainmg 
establishment: 
( Authonty-  38  U5.C.  1831  Pub.  L  86-578) 


(1}  Sections  21.5030  fa)  and  [b). 
21,5040.  21.5041  and  21.5050  through 
21,5067  and  8  21^145  apply  to  the 
individual  who  is  participating  m  this 
portion  of  the  pilot  program,  but  they  do 
not  apply  to  the  individuals  spouse  or 
child,  per  si-. 

(Authonty  Pub    L  9&-»42.  sec-  903:  Pub  L 
99-578) 

(2)  *    •    • 

ffii)  In  S  21.5100  the  individual's 
spouse  or  child  may  request  counsehng. 
but  an  mcompeten'  spouse  or  child  is 
not  reqnrred  to  be  coimseled  before 
selecting  a  program  of  edncation. 
( Authontv-  Pub.  L  96-M2.  »ec  903.  Pub-  L 
97-306.  Pub.  L  99-578J 


(d)  Application  of  VA  regulations  to 
this  portion  of  the  pilot  program. 


24.  Section  21.5296  is  added  to  read  as 

folknrs: 

§  21.5296    Extended  period  ol  eligtblUty. 

I  a)  General.  A  veieran  shaU  be 
granted  ao  extension  of  the  appbcab^ 
deltmitiog  penod,  as  otherwise 
deterBuoed  by  §  21.5041  provkded — 

(1)  The  veieran  applies  {or  an 
extension. 

(2)  The  veteran  was  prevented  from 
initiating  or  compietmg  the  chosen 
program  of  education  vYTtfam  the 
otherwise  apphcable  dehntiting  period 
because  of  a  physical  or  metal  disabihty 
that  did  not  result  from  the  wilLhil 
misconduct  of  the  veteran. 
(Authonty  38  LI.S.C  }«3Z:  Pob  L  99-57^1 

fb)  Application.  (1)  Only  the  veieran 
nay  apply  for  an  extended  penod  of 
eligibihty  pursuant  to  this  section.  A 
spouse  or  child  to  whom  entillerneiit 
may  be  or  has  been  transferred  may  noi 
apply  for.  nor  receive,  an  exLension 
based  upon  disability  ofeither  the 
veteran  or  the  spouse  or  child. 

(2)  The  veteran  must  ^ply  for  the 
extended  penod  of  ebgibility  m  time  for 
the  VA  to  recei\-e  the  application  by  the 
Ititer  of  the  foUow  ing  dates: 

(i)  One  year  from  the  last  date  of  the 
delimiting  pexujd  otherwise  applicable 
lo  the  veteran  under  §  21.5041.  or 

(ii)  One  year  from  the  termination 
date  of  the  penod  of  the  veteran's 
mental  or  physical  disabthty. 

(3)  No  appbcation  for  an  extended 
period  of  elijjibilit)  should  be  submitted 
and  none  will  be  processed  dunng  an>' 
period  when  the  veteran  has  transferred 
cnbtlement  lo  a  spou&c  or  child,  since 
eligibility  cannot  be  fully  d<nermme<i  as 
provided  in  paragraph  |c)14)|ii)  of  this 
section. 

(Authorily  3B  U  S  C  le^-TZ;  Pub  L  99-S"TiJ 

(c)  Qualifying  period  of  disability.  A 
veteran's  uxtended  period  of  eligibility 
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shall  be  based  on  the  period  of  lime  that 
the  veteran  himself  or  herself  was 
prevented  by  reason  of  physical  or 
mental  disability,  not  the  result  of  the 
veteran's  willful  misconduct,  from 
initiating  or  completing  his  or  her 
chosen  program  of  education. 

(1)  Evidence  must  be  presented  which 
clearly  establishes  that  the  veteran's 
disability  made  pursuant  of  his  or  her 
program  medically  infeasible  during  the 
veteran's  original  period  of  eligibility  as 
determined  by  §  21.5041.  A  period  of 
disability  following  the  end  of  the 
original  disability  period  will  not  be  a 
basis  for  extension. 

(2)  The  VA  will  not  consider  a  veteran 
who  is  disabled  for  a  period  of  30  days 
or  less  as  having  been  prevented  from 
enrolling  or  reenrolling  in  the  chosen 
program  of  education  or  was  forced  to 
discontinue  attendance,  because  of  the 
short  disability. 

(3)  Except  as  provided  in  paragraph 
(cl(4)  of  this  section,  a  veteran's  transfer 
of  entitlement  to  a  spouse  or  child 
during  a  period  for  which  the  veteran's 
disability  prevented  his  or  her  pursuit  of 
a  program  of  education  will  not  affect 
the  veteran's  entitlement  to  an  extension 
of  eligibility  under  this  section. 

(4)  Since  the  act  of  entitlement 
transfer  to  a  spouse  or  child  indicates 
that  the  veteran  did  not  intend  to 
personally  use  li's  or  her  educational 
assistance  during  the  specified  transfer 
period,  a  veteran  who  becomes  disabled 
after  transferring  entitlement  will  not  be 
entitled  to  an  extended  period  of 
eligibility  based  on  any  period  of  the 
disability  which  coincides  with  the 
specified  transfer  period  unless — 

lil  The  transferee  or  transferees  did 
not  use  any  entitlement  during  this 
period,  and 

III)  The  veteran  can  clearly 
demonstrate  that,  notwithstanding  his  or 
her  decision  to  transfer  entitlement,  the 
veteran  would  have  used  the  entitlement 
during  all  or  part  of  the  transfer  period 
and  was  prevented  from  doing  so  solely 
by  reason  of  his  or  her  disability. 

( Authontj :  38  U.S.C.  1632;  Pub.  L.  99-576) 

(d)  Commencing  date.  The  veteran 
shall  elect  the  commencing  date  of  an 
extended  period  of  eligibility.  The  date 
chosen — 

(1)  Must  be  on  or  after  the  original 
date  of  expiration  of  eligibility  as 
determined  by  §  21.5041  of  this  part,  and 

(2)  Must  be  on  or  before  the  90th  day 
following  the  date  on  which  the 
veteran's  application  for  an  extension 
was  approved  by  the  VA.  if  the  veteran 
is  training  during  the  extended  period  of 
eligibility  in  a  course  not  organized  on  a 
term,  quarter  or  semester  basis,  or 


[31  Must  be  on  or  before  the  first  d<iy 
of  the  first  ordinary  term,  quarter  or 
semester  following  the  901h  day  after  the 
veteran's  application  for  an  extension 
was  approved  by  the  VA  if  the  veteran 
is  training  during  the  extended  period  of 
eligibility  in  a  course  organized  on  a 
term,  quarter  or  semester  basis. 
lAulhorily:  38  U.S.C.  1632;  Pub.  L  9B-576) 

(e)  Determining  the  length  of  extended 
periods  of  eligibility.  A  veteran's 
extended  period  of  eligibility  shall  be 
based  on  the  qualifying  period  of 
disability,  and  determined  as  follows: 

(1)  If  the  veteran  is  in  training  in  a 
course  organized  on  a  term,  quarter  or 
semester  basis,  his  or  her  extended 
period  of  eligibility  shall  contain  the 
same  number  of  days  as  the  number  of 
days  from  the  date  during  the  veteran  s 
original  delimiting  period  that  his  or  her 
training  became  medically  infeasible  xo 
the  earliest  of  the  following  dates: 

(i)  The  commencing  date  of  the 
ordinary  term,  quarter  or  semester 
following  the  day  the  veteran's  training 
became  medically  feasible. 

(ii)  The  veteran's  delimiting  date  as 
determined  by  §  21.5041  of  this  part,  or 

(iii)  The  date  the  veteran  resumed 
training. 

(2)  If  the  veteran  is  training  in  a 
course  not  organized  on  a  term,  quarter 
or  semester  basis,  his  or  her  extended 
period  of  eligibility  shall  contain  the 
same  number  of  days  as  the  number  of 
days  from  the  date  during  the  veteran's 
original  delimiting  period  that  his  or  her 
training  became  medically  infeasible  to 
the  earlier  of  the  following  dates: 

(i)  The  date  the  veteran's  training 
became  medically  feasible,  or 

{ii|  The  veteran's  delimiting  date  as 
determined  by  {  21.5041  of  this  part. 
(Autbority:  38 use.  1632:  Pub  L 9»-S76) 

(f)  Discontinuance.  If  the  veteran  is 
pursuing  a  course  on  the  date  an 
extended  penod  of  eligibility  expires  (as 
determined  under  this  sectioni,  the  VA 
will  discontinue  the  educational 
assistance  allowance  effective  the  day 
before  the  end  of  the  extended  period  of 
eligibility. 

(Authority:  J8  U.S.C.  1632;  Pub  L  99-576) 

(g)  No  transfer  of  entitlement  for  use 
during  the  extended  period  of  eligibility. 
(1)  The  veteran  may  only  transfer 
entitlement  to  a  spouse  or  child  for  use 
during  the  original  penod  of  eligibility  as 
determined  by  S  21.5041  of  this  part. 

(2)  If  the  veteran  has  established  an 
extended  period  of  eligibility  with  the 
VA.  only  the  veteran  may  use  remaining 
entitlement  during  that  period. 

(3)  If  the  veteran  Iransfem  his  or  her 
entitlement  after  having  received  an 
extension  of  eligibility,  but  before  the 


last  day  of  the  delimiting  period  as 
determined  by  §  21.5041  of  this  part,  the 
eligibility  of  the  spouse  or  child  to  use 
entitlement  ends  on  the  veteran's 
otherwise  applicable  delimiting  date  as 
determined  by  S  21.5041  of  this  part. 
(Authority:  38  U.S.C.  1632;  Pub.  L  99-576) 

(FR  Doc.  88-201 15  Rled  9-8-88;  845  ami 
BlUJNO  cooc  uao-oi-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 


(AD-FBL-344S-11 


Air  Programs;  Approval  and 
Promulgatton  of  Implementation  Plans 
Compliance  With  ttie  Statutory 
Provisions  of  Part  D  and  Section  1 10 
of  trie  Clean  Air  Act 

agency:  U.S.  Environmental  f^otection 
Agency  (EPA). 

action:  Notice  of  Stale  Implementation 
Plan  (SIP)  Inadequacy  and  call  for  SIP 
revision — Information  notice. 

summary:  The  EPA  hereby  gives  notice 
that  It  has  formally  (1)  notified  the 
Governors  of  those  States  listed  in 
Tables  A  and  B  that  their  SIFs  for 
certain  areas  are  substantially 
inadequate  to  assure  attainment  and 
maintenance  of  the  primary  national 
ambient  air  quality  standards  (NAAQSI 
for  ozone  and/or  carbon  monoxide  (CO) 
and  (2)  called  upon  those  States  to 
submit  to  EPA  SIP  revisions  for 
approval  under  the  Clean  Air  Act  (Act). 
DATES:  The  EPA  has  called  on  each 
affected  State  to  submit  to  the 
appropriate  EPA  Regional  Office  within 
60  days  of  receipt  of  the  formal 
notification,  a  schedule  setting  forth  the 
time  periods  and  interim  steps  needed  to 
complete  all  actions  defined  in  the  SIP 
call.  The  EPA  believes  that  the 
maximum  period  for  satisfaction  of 
these  plan  deficiency  elements  should 
generally  be  1  year  from  the  end  of  the 
60-day  response  period. 
AOOflESSES:  Copies  of  the  SIP  deficiency 
letters  (both  letters  to  the  Governors 
and  companion  letters  to  the  Stale  Air 
Directors),  technical  support  documents 
supporting  the  determinations  of  SIP 
inadequacy  referred  to  in  today's  notice, 
and  the  guidance  documents  to  be  used 
in  responding  to  these  calls  for  plan 
revisions,  including  the  July  22. 1968 
memorandum  on  emissions  inventories. 
"Preparation  of  Emission  Inventories  for 
Areas  Receiving  Post-1987  Ozone/ 
Carbon  Monoxide  (CO)  Stale 
Implementation  Plan  (SIP)  Calls, "  the 
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|une  7. 1968  memorandum  on 
inspection/maintenance.  "I/M  Programs 
and  the  1988  Corrective  SIP  Calls:"  and 
"Issues  Relating  to  VOC  Regulation 
Cutpoints.  Deficiencies,  and  Deviations" 
(May  25. 1988)  are  located  in  Docket  No. 
A-8»-26,  EPA  Central  Docket  Section. 
South  Conference  Center.  Room  4.  US 
Environmental  Prolection  Agency.  401  M 
Street  SW  DC  20460  The  docket  may  be 
examined  between  8:00  am  and  4;00 
p.m.  on  weekdays.  A  reasonable  fee 
may  be  charged  for  copying.  A  duplic.ile 
copy  of  the  docket  for  each  affecled 
area  is  located  in  the  EPA  Regional 
Office  of  the  Region  in  which  the  area  is 
located. 

FOR  FURTHER  INFORMAHON  CONTACT 
Inquiries  relating  to  overall  policy  may 
be  addressed  lo  C  T.  Helms.  Office  ol 
Air  Quality  Planning  and  Standards 
(MD-15).  Environmental  Protection 
Agency.  Research  Triangle  Park.  North 
Carolina  27711  (919-541-5527.  FTS  829- 
5527).  For  questions  reialing  lo  specific 
areas,  please  contact  the  appropriate 
EPA  Regional  Office 

|ohn  Manisch  Chief.  Air  Branch.  EPA 

Region  I.  jFK  Federa)  Bldg.,  Boston, 

MA.  02203-2211  IConneclicut.  Maine 

Massachusetts.  New  ffampshire. 

Rhode  Island.  Vermont)  617-565-3245 
William  Baker.  Chief.  Air  Branch.  EPA 

Region  II  26  Federal  Plaza.  New  York. 

NY.  10278  (New  York.  New  |ersey, 

Puerto  Rico.  Virgin  Islands)  212-264- 

2517 
lessie  Baskerville.  Chief  Air  Branch. 

EPA  Region  III.  841  Chestnut  Bldg. 

Philadelphia.  PA,  19107  (Delaware. 

Maryland.  Pennsylvania.  Virginia. 

West  Virginia.  District  of  Columbia) 

215-597-9075 
Bruce  Miller.  Chief.  Air  Branch.  EPA 

Region  IV.  345  Courtland  St..  NE. 

Atlanta.  CA.  30365  (Alabama. 

Georgia.  Florida.  Kentucky, 

Mississippi.  North  Carolina. 

Tennessee.  South  Carolina)  404-374- 

2864 
Steve  Rothblalt.  Chief.  Air  Branch.  EPA 

Region  V  230  South  Dearborn  St.. 

Chicago.  IL  60604  (Indiana,  Illinois 

Michigan.  Minnesota.  Ohio. 

Wisconsin)  312-353-2211 
Gerald  Kontenol.  Chief,  Air  Branch,  EPA 

Region  VI,  First  Interstate  Bank 

Tower,  1445  Ross  Avenue,  Dallas,  TX 

75202-2733  (Arkansas,  Louisiana, 

Oklahoma,  New  Mexico,  Texas)  214- 

655-7204 
Curl  Walter,  Chief,  Air  Branch,  ETA 

Region  VII,  726  Minnesota  Avenue. 

Kansas  Cily.  KS.  66101  (Nebraska. 

Iowa.  Kansas.  Missouri)  913-236-2093 
Doug  Skic.  Chief.  Air  Branch.  EPA 

Region  VIII  999  18th  Street.  Denver 

Place-Suite  500.  Denver.  CO  80202- 


2405  (Colorado.  Montana.  North 

Dakota.  South  Dakota.  Utah. 

Wyoming)  303-293-1751 
Dave  Calkins,  Chief,  Air  Branch,  EPA 

Region  IX.  215  Fremont  Street.  San 

Francisco.  CA  94105  (Arizona. 

Califomia.  Hawaii.  Nevada.  American 

Samoa.  Northern  Mariana  Islandsl 

415-974-8058 
George  Abel.  Chief  Air  Branch.  EPA 

Region  X.  1200  Sixth  Avenue  Seallle. 

WA  98101  (Alaska.  Idaho.  Oregon. 

Washington!  206-442-1  ^''S. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  1970  Clean  Air  Act  Amendments 
required  States  to  adopt  SIP's  providing 
for  attainment  of  the  NAAQS  within 
certain  periods.  In  many  areas  of  the 
country,  the  first  SIP's  failed  lo  bring 
about  timely  attainment. 

In  1977  Congress  amended  the  Act  to 
address  the  problem  of  continuing 
nonatlainmeni  of  the  NAAQS.  Section 
107(d)  was  added  which  required  each 
State  to  submit  lo  EPA  for  approval  a 
list  of  all  areas  to  be  designated  as 
either  attaimng  the  NAAQS.  not 
attaining  the  NAAQS.  or  unclassifiable 
for  lack  of  data  Section  t10)a)|2)(I) 
required  each  Stale  lo  revise  its  SIP  to 
prohibit  major  stationary  source 
construction  or  modification  after  |uly  1. 
1979  in  any  nonattainment  area  whose 
SIP  did  not  meet  the  requirements  of 
Part  D  of  the  amended  Act,  sections 
171-178(42  U.S.C.  section  7501-7508) 
Section  172(a)(1)  required  each 
nonattainmeni  area  SIP  lo  "provide  for " 
NA.AQS  attainment  as  soon  as 
practicabie,  but  no  later  than  December 
31  1982,  Areas  that  demonstrated  that  it 
would  be  impossible  to  attain  either  the 
ozone  or  CO  NAAQS  by  that  dale 
despite  the  use  of  all  reasonably 
available  control  measures  could  obtain 
attainment  date  extensions  until 
December  31, 1987.  The  1977 
Amendments  retained  as  an  additional 
remedial  mechanism  the  Administrator's 
authority  in  section  110(a)(2)(H)  to  find  a 
SIP  "substantially  inadequate"  and 
thereby  call  for  SIP  revisions. 

In  52  FR  45044  (November  24, 1987). 
EPA  proposed  a  policy  to  set  up  a  new 
planning  process  for  areas  that  would 
not  attain  the  NAAQS  for  ozone  and  CO 
by  December  31. 1987.  That  notice 
announced  EPA's  intent  to  make  section 
110ta)(2)(H)  findings  for  areas  still  not 
attaining  those  standards  and  thereby  lo 
call  for  revision  of  the  SIP's  for  those 
areas. 

II.  Calls  for  SIP  Revisions. 

The  EPA  believes  that,  even  before 
the  issuance  of  EPA's  final  posl-1987 


policy,  the  States  should  initiate  certain 
fundamental  activities  necessary  to 
continue  lo  make  progress  in  attaining 
the  ozone  or  CO  NAAQS.  Then,  upon 
publication  of  the  final  po8l-1987  policy, 
EPA  will  direct  all  areas  affecled  by  SIP 
calls  to  begin  the  process  of  fully 
implementing  all  other  elements  of  the 
final  po6t-1988  policy. 

In  early  May  1988.  EPA  released  the 
latest  data  on  the  degree  to  which  areas 
throughout  the  nation  have  attained  or 
failed  to  attain  the  ozone  and  CO 
NAAQS.  The  data  indicate  that  the 
areas  listed  in  Tables  A  and  B  have 
failed  to  attain  the  ambient  standard(s). 
despite  the  passage  of  the  December  31. 
1987  atlainmenl  date  in  the  Act.  On  June 
6. 1988.  EPA  proposed  to  designate  all  of 
these  same  areas  as  nonattainment 
pursuant  to  the  Mitchell-Conte 
Amendment  (contained  in  the  Budget 
Reconciliation  Act  of  1987.  Pub.  L 100- 
202). 

A.  Two-Phased  SIP  Response 

On  May  28, 1988.  EPA  began  issuing 
notices  of  SIP  inadequacy  under  section 
n0(a)(2)(H)  through  letters  to  the 
Governors  of  the  affected  States.'  These 
letters  or  SIP  calls  were  issued  for  areas 
which  measure  a  violation,  or  which 
conlribute  lo  a  violation  of  the  ozone  or 
CO  NAAQS.  Such  a  SIP  call  will  apply 
to  the  expanded  planning  area 
described  in  EPA's  po8t-1987  policy 
proiHJsal.  The  letters  to  the  Governors 
and  State  Air  Directors  further  staled 
that  the  States  should  respond  to  the  SIP 
calls  in  two  phases.  During  the  first 
phase,  they  are  to  upgrade  their  existing 
plans:  (1)  "To  correct  discrepancies 
between  EPA's  existing  Part  D  guidance 
[related  to  control  of  volatile  organic 
compounds  (VOC)  and  CO  emissions) 
and  the  measures  currentiy  contained  in 
their  Part  D  SIP's;  (2)  to  satisfy  any 
unimpiemented  commitments  in  the  Part 
D  SIP  by  adopting  any  missing  control 
measures:  and  (3)  to  begin  updating  the 
base  year  emissions  inventoiy  for  the 
expanded  planning  area.  In  addition, 
EPA  is  calling  on  some  areas  lo  commit 
to  a  schedule  of  monitoring  fur 
nonmethane  organic  compounds 
(NMOCs). 

The  comp)ete  response  to  the  SIP  call, 
or  second  phase  of  the  response,  will 
await  promulgation  of  EPA's  final  policy 
on  post-1987  ozone/CO  nonattainment. 
At  that  time.  States  will  be  expected  lo 
complete  development  of  a  SIP  that  will 
lead  to  attainment  and  maintenance  of 


'  For  lliOK  xr^df  wah  SIP's  Lunvntly  unUeffiotns 
VS^\  rvvlew.  Itte  findinfi  li  onI>  pn>vi>lunul  pending 
cumplL-llon  ot  nilemdlting  on  ihe  SIP 
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the  N'AAQS  throughout  the  expanded 
nonattdinmen!  pldnning  ared. 

8.  Ge<'>yropbic  Caveragp  of  the  SIP  Call 

In  most  areas  for  which  a  SIP  call  was 
made,  the  call  wili  apply  to  an  area 
larger  than  thd'  of  previous  Pari  D  SIFs 
In  the  November  24.  1987  notice.  EPA 
proposed  that,  for  future  ozone  and  CO 
planning  purposes,  the  air  quality 
planning  area  be  expanded  to  include 
rhe  entire  metropohtan  statistical  area 
fMSAI  or.  where  applicable,  the 
!  or.snhdaled  metropohtan  statistical 
ci:->M  ICMSAI-  These  proposals 
t  yplained  that,  by  definition,  an  MSA/ 
CMSA  consists  of  a  larse  urban  center 
dnd  adjacent  communities  that  have  a 
rj>ih  degree  of  social  and  economic 
.Tjlegration  with  that  population  center 
Cuunties  included  within  an  MSA/ 
CMSA  have  simdar  population  densities 
d.id  percentages  of  commuters  to  the 
arban  core  and,  hence,  significant 
trcinsportation  activity  and  associaled 
vehicular  and  area  source  emissions. 
Given  the  areawide  nature  of  the  ozone 
problem,  as  well  as  the  hkelihood  that 
vt-hicles  from  suburban  areas  cuntnbu'e 
to  CO  concentrations  in  urbanized 
dreas,  it  is  logical  to  conclude  that  a  SIP 
revision  must  account  adequately  for 
emissions  throughout  the  MSA/CMSA 
to  formulate  an  adequate  solution  to  a 
metropolitan  area's  ozone  and  CO 
problems  Consequently,  the  findings  of 
SIP  inadequacy  apply  to  the  SIP  for  the 
counties  in  the  MSA  or  CMSA. 

Where  a  measured  violation  of  the  CO 
N'.\AQS  IS  located  wtthm  an  MSA/ 
CMSA.  the  entire  MSA/CMSA  is  subject 
to  a  SIP  call.  The  EPA  acknowledges 
that  m  certain  of  these  areas  the 
ambient  CO  concentrations  may  be 
attnbutable  to  localized  traffic  problems 
or  other  hotspot  situations-  In  such 
rases,  EPA  will  allow  the  planning  area 
to  be  reduced  to  an  area  consistent  with 
;he  scope  of  the  nonattainment  problem. 
in  accordance  with  modeling 
requirements  descnbed  in  section  III  of 
the  November  24.  1967  proposed  poUcv- 
TViis  reduction  of  the  nonattainment 
area  would  only  occur  after  a  review  of 
'he  technical  evidence  and  after  mutual 
agreement  by  EPA  and  the  Slate  and 
local  jgencies  involved. 

C  SIP  Col!  Schedule 

Within  60  ddvs  of  receipt  of  the  SIP 
Gdll,  each  affected  State  should  subm.t  a 
st.hedule  to  the  appropriate  EPA 
Regional  Office  setting  forth  the  time 
penodg  and  interim  steps  needed  to 
rom,pi*^te  ail  actions  defined  in  the  SIP 
call  The  EPA  believes  that  the 
maximum  penod  for  satisfdction  of 
these  SIP  call  requirements  should 
generally  be  1  year.  Adjustments  to  this 


timeframe  may  be  ne<.e8sary  to  ot 

tain 

Table  A  —Calls  fo«  SIP  Reviskxs 

certain  emission  inventory  components 

Ozone— Continued 

these  adjustments  will  be  made  on  a 
case-by -case  b^tsis- 

Table  a  —Calls  FOfl  SIP  Revisioms 

Slats  and  VM 

EPA 

*a9on 

Ozone 

Watfmgton 

f^WKSs: 

N 

Ststeandww 

EPA 

Cloy  Co 

f«9on 

OlMlCo 
NmsmCo 

Atabamft: 

St  JormsCo 

fV 

Uwm-Fort  LAutterOaM 

Btourt  Co 

W   Palm  BeacfvBoca  Raion-Ck-tfay 

J«HefsorCo 

Beacf> 

Si  Oar  Co 

Browam  C-o 

Snelby  Co 

090e  Co 

Wattiar  Co. 

Parm  Beac^  Co  * 

Uontgonerr 

Tanpa  Si  PetersDLffg  Clearwater 

Autauga  Co. 

Menian<lc  Co 

Eimoce  Co 

HWstoCTOU^  Co 

WorlgofTWy  Co 

PsscoCo 

Arsons 

PtnoNatCa 

EX 

ASwitf 

Mancopa  Co. 

(V 

BwTowCa 

iJcmnf\rci 

yn 

BuniCo 
CherakeeCa 

OriTIenden  Qa 

CatHofT^a 

DC 

CIsylonCo. 
Cobb  Co 

K»Ti  Co. 

CoweiaCo. 

f">sno 

0»K«l>Ca 

•^ings  Co 
uos  Ajigews-Arva^ew^RtverwOe: 
Los  Angetes  Co 
Oange  Co 

Rtver-SKJe  Co 

OouglBiCa 

FeyMuCo. 

ForaytfiCo 

FuHonCo 
Gmmnetl  Co- 

Safi  BemarSno  Co. 

MeoryCo 

Vertura  Co 

Newton  Co 

htodesto 

PaukinoCo. 

Stanstaus  Co. 

flockdate  Co. 

Sacameoio 

SpaicVig  Co 

fi  DOf9<10  Co  " 

Walton  Co 

P(ac«  :<;•• 

ninoM 

Satrafneolo  Co 

Yoto  Co 

rttte^^ffrk-r-tfy.^  1^  Om^    „           ,..  . 

V 

Cook  Co 

San  Oego- 

Oj  Page  Co 

San  Ciego  Co 

Onjnt^  Co 

Sar  Francwco-08kian<J-San  Jose"* 

Kane  C^ 

Atameda  Co 

Kendall  Co 

ConW  Craua  fo 

LakaCo. 

Wanr  Co 

UcHsnryCo 

Napa  Co 

waco. 

Safi  Fraoasco  Co. 

St  Umk 

CtnlonCo. 

Santa  Clara  Co. 

jMMyCa 

Soiaoo  Co 

MsdtoonCa 

Sonoma  C^ 

MonrosCa 

Santa  Swtiars- Santa  Mana  lo*t^)oc: 

SLCtaaCo. 

Santa  Barbara  Go. 

iKiara: 

Stooion 

CNcaoo^>arv-Lalte  County 

V 

San  joagum  Co. 

LMaCo 

V  <sal»  T  Lj*are-  PonerMm 

Porter  Ga 

TLrtare  C^ 

Cmcinnati-Hamilon. 

Connecttcut 

£ni»e  Slate                            _ 

1 

OaarbomCo. 

Boons  Co. 

HamMonCa 

Karnof*^*e«  Bntam-MKjdlelcwwn 

Sew     y-y*  Ncxmem     New     J«r»ey-U)ft(( 
■stand 

N«w  Maveo-Menoen 

Hancock  Co. 

New  (.orotxvNtjTwitfi 

Hendncks  Co. 

AaietXJTy 

Jonnson  Co 

Non-MSA    Afeas    (In    P-evtous    P^anmng 

ManonCo 

Arsaa   Wh«:ti   tnc*odes  RemamoR*  o* 

Morgan  Co 

Slate  I' 

She«iyCo 

Delaware 

lOMNmK 

J^^laOelpnis  WHmmgton- Trenioo „ 

M 

OmIiCo. 

New  C^astte  Co- 

Floyd  Co. 

Kent  i^  • 

HvrMonCo. 

Osirtcl  ol  Cotuniow 

Kamucky: 

Enflre  LmoKi      

M 

IV 
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Table  A  —Calls  for  SiP  Revisions 
Ozone— Continued 


Boone  Co 

Campbell  Co 
Kenlon  Co 
Hontington- Ashland 
Boyd  Co 
Carter  Co 
GreerHjp  Co 
Lewfiglon-fayetle 
Bourbon  Co. 
Oark  Co 
Fayette  Co. 
Jassamine  Co 
Scoft  Co 
Woodtord  Co, 
LojiStfiHe 
BuIkH  Co 
Jetferson  Co. 
Otdham  Co 
Shelby  Co 
Louistana. 

Balon  Rouge 

Ascension  Par 
E  Baton  Rouge  Par. 
Lr/tngston  Par 
w  Baton  Rouge  Par 
ibervdle  Par  * 
St  James  Pa*  * 
Pointe  Coupee  Par ' 
Maine 

Portland  

CurT«>ertand  Co 
York  Co  (All  Except): 

Berwick  town 

Ekot  Town 

Kittery  town 

N  Berwick  town 

Ogurxjuil  town 

S  Berwick  rown 

WeHs  town 

York  lown 
Portsmouth-Oover-Flochesler 
York  Co  (Part) 

BorwK*  lown 

Ehot  town 

Kmerv  town 

N  Bennck  town 

Ogunqurt  town 

S  Berwick  town 

Wens  town 

Yorti  (own 
Non  MSA  s 
Hancock  Co 
Kenrtabec  Co 
KnoK  Co 
Linc*^nCo 
Sagadahoc  Co*" 

Batlimore         ^ 


Ann©  Arundel  Co. 

Battimore  Co 

CarroNCo. 

Martord  Co- 
Howard  Co. 

Baltimore  Co 

Queen  Annes  Co 
Pn>iadelph«-Wilmtngtorv  Trer^lOn: 

Cecil  Co 
Washmgton- 

CaK-ertCo 

CharteaCo. 

Frederick  Co 

Montgomery  Co. 

PnrKe  Georges  Ca 
Massachusetts 
Enure  Stale _.. 


EPA 

region 


Table  a.— Calls  for  Sip  Revisions 
Ozone— Continued 


State  and  area 


BosiorvLawTerK»- Salem 

Fitchburg-Leommsier 

New  Bedford 

PittsfieM 

Spr¥)gftek] 

Worcester 

ProvKtence-Pawl^AJKei-FaH  Rrver 

NorvMSA  Areas  <tn  Previous  Planning 

Areas  Which  includes  RernairxJer  ol 

Commonwealth ) ' 
Michigan 
Detrort-Ann  Artxx. „... 


Uvingston  Co 
Macomb  Co. 
Monroe  Co. 
Oakland  Co. 
St  Oar  Co 
Washlertaw  Co. 
Wayne  Co 
Grand  RapKts 
Kent  Co 
Ottawa  Co 
Muskegon 
Muskegon  Co 
Mississippr 

Memphis 

De  Soto  Co. 
Missomt 
St.  Loo*8....„ 


FrankfenCo. 
Jefferson  Co. 
St  Charles  Co. 
Si.  Louis  Co 
SI  Louis 
New  Hampshire 
Portsmooth-Oover-Rochester .. 
RocktnghamCo  (Part): 

Exeter  town 

Qreer^and  lown 

Hampton  town 

fJew  Castle  town 

NewfiGlds  town 

NGWK>glc>n  town 

Newmaltet  town 

North  Hampton  town 

Portsnyjutn  crty 

Rye  lown 

Stralham  lown 

Kensif>gton  town***" 

Sout^  Hampton  lown"** 

Hampton  Fans  town"**' 
StraHord  Co  (Part); 

Bamr»gton  lown 

Gover  crty 

Durham  town 

FarmK>gton  town 

Lee  lown 

Madbury  town 

MiJlon  town 

Rochester  c»ty 

Rotbrtstord  lown 

Somersworth  crty 
Bostor»4JBwrenc«-Salam: 
Rociingham  Co.  (Part): 


EPA 
regon 


Table  A  — Calls  for  SIP  Revisions 
Ozone— Continued 


Stats  and  area 


Atkinson  town 

Brentwooo  \owri 

DanvrlJe  town 

Deny  town 

E   Kjngsion  town 

Hampsieac!  town 

Kingston  tow^ 

Newton  town 

Piaisiow  lown 

Salem  town 

Sa/Xtown  town 

Seabrook  lown 

\^tndham  town 

Londonderry  town 
Hilistxxougti  Co   (Parti 

Pelham  town 

Amherst  town 

Brookline  town 

Hoiks  town 

Hudson  town 

Lilchfiek)  town 

Memmack  town 

Miltord  town 

Mont  Vernon  town 

Nashua  ary 

WillOn  town 
New  Jersey^ 

AJientown-eethiehem 

Warren  Co 
Atlanta  City- 
AdanbcCo 
Cape  May  Co 
New  York-Nortnem  New  Jersey-Long 

Island 
Bergen  Co 
Essex  Co 
Hudson  Co 
Hunterdon  Co 
Middlesex  Co 
MonnxHith  Co. 
Moms  Co 
Ocean  Co 
Passaic  Co 
Somerset  Co. 
Sussex  Co. 
Union  Co 
Ptiitadelphia'WdmtngtorwTrernon: 
BurfingtonCo. 
Camden  Co 
Cumbertand  Co 
Gloucester  Co. 
Mercer  Co 
SatemCo. 
New  Vorit: 

New  Yofk-'*XIhem  New  Jorsey-Lor^g 

Island 
Brorut  Ca 
Kings  Co. 
Nassau  Co. 

New  York  Co  (Manhattan) 
Orange  Co. 
Putnwn  Co 
Queens  Co. 
RtchmorxJ  Co 
Rocklartd  Co 
SuHolkCo 
Westetiaster  Co. 
Jefferson  Co. 
North  CatArta 
Chanone-Gastonia-Rock  Hill „ 


EPA 
region 
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Table  A  —Calls  for  SIP  Revisions 
Ozone — Continued 


Cabarus  Co 
Oastori  Co 

Ljricoir  Co 
MecKienlx^q  Co 

-lowan  Co 
■jr-iori  'Co 

Oufiam  Co 
C'ankiHi  Co 
Ocange  Co 
Wake  Co 
Gfapvilie  Co  * 

Cincinnati' Karmflon     , 

Butter  Co 

■C*ef"Xjnl  Co 

Hamftton  Co 

Aarrer!  Cc 
CievetanO-  A*  r-jfv  l  o*  3"^ 

C^aTio^a  Co 

Geauga  Co 

La«ie  Co 

lOTBir)  Go 

Mefjine  Co 

Portage  Co 

SuTTVTwt  Co 
Hi^tr*gto«v  Asi>*8r<J 

Lawf^ence  Co 
Parterstxjrg-Manena: 

WaBfungion  Co 
C*  lanoma. 

'jfsa  

O-eefc  Co. 

Osage  Co. 

RogefS  Co 

^■jisa  Co 

Aagooef  Co 
Cfego^ 
PortlarvJ- Vancouver 

CiacKamas  'Co 

Muffnoman  Cc 

Wash»ngio<n  Cc 

Yamn*  Co 
Peonsv'vania 

Ailenlown-  Beth*BOem. 

Cartxxt  Co 

Lemqn  Co 

Bocks  xj 
lf>esief  Co 
Delaware  Co 

WontgorT^efy  Co 

^rsDorgh-Beav^  valtey 
'iiw^^hei^y  Co 
Eieavef  Co 
-ayene  Co 
iVasrvTigtor  Co. 
•Vesifrxxetaod  Co. 

8i-TW  t-o  ' 
*r"istror>q  Co  * 
f*xxJe  isiafM 

E'Ttrr^  Sia'i?  _^ 

ProvtOence-Pawiuc*e!-Palt  Rner 
f^t»?w  LO'Vlor'  Norwich 
Vt-^MSA  A,'eas  (in  Pf^wx*  Ptannng 
Af.?ds  At-w:ri  .'»-:iuoe«  nem^irder  ol 


Chancne->jdslurtia-Ro«.K  »■ 


EPA 

fegwn 


Table  A  —Calls  for  SiP  Revisions 
Oz  ONE —Continued 


Stale  and  ores 


CheatfwmCo. 
DavidKinCa 
DckaonCo. 
RobartsonCa 

Ruthertort  Co 

Somnor  Co 

WiHtamson  Co- 

Wilson  Co 
Mornphts 

Shelby  Co. 

Tipton  Co 
Texas 
BeaufTxxrt-Port  Arthur , 

Haf*r  Co 

^tlefso*^  Co 

Ofange  Co 
OaHas-FL  Worth. 

CoHnCa 

DalMCo. 

DefJton  Co. 

Ellis  Co 

Jonnaori  Co- 

KAutman  Co. 

Parker  Co 

RochwaU  Co. 

Tarrant  Co 
El  Paso 

El  Paso  Co 
HoustorvGafvestor  Brazona 

Braiona  Co 

Fort  Bend  C<j 

Galvaston  C-o 

-tar'-ts  Co 

^jtierTy  Co 

Worrtgomery  CO- 

WaflerCo. 

Chambers  Cc  ' 
UTah 

San  La"e  CflyOgtJen    ._^„______ 

Davw  Co 

Saft  Laie  C-o 

Aetjer  Co 
Virgir>ia 
Hohotk-Vwgtrta  B«acf>- Newpon  News ,  fV 

Gloucester  Co 

James  CAy  Co 

Yort  Co 

CfiesapeaJw 

Hampton 

^ewpofl  Str«^ 

Norto* 

Poquoson 

Portsmooth 

Suffolk 

Vir^nia  Beach 

WHbamsburg 
R«ctwTK)rHj- Petersburg: 

CnanesCKy  Co 

ChesterlieWCo 

DnwKMteCo 

Goochtarxl  Co 

Karwrer  Co 

HerwKo  Co 

t*fm  Kent  Co 

PoMhatanCo. 


Table  A.— Calls  for  Sip  Revisions 
Ozone — Contintjed 


Pnnca  George  Co 
Coior«al  HetgMs 
HopeweH 
Petersburg 
Richmond 
Washmgton. 
Arftngton  Co 
Fartax  Co 
Loudoun  Co 
Pnnce  WWiam  Co. 
SiaHordCo 
Aiexandna 
Fairfax 
Fats  Churcti 
Mana&sas 
Manassas  Parlt 
WasTw^gton 
Porttand- Vancouver  .. 
ClwkCo 


HunOnglorvAsMend 

CabeBCo 
Wayne  Co 
Parkersburg-Mariena- 
WoodCo 
Wtacortstrr 
CTHcaoo-Gary-Lake  County^ 

KanoahaCo. 
MiKii^ulioo  Raone: 
hWwaufceeCo. 
Ozaukee  Co. 
Racme  Co 
Wasrvngton  Go. 
Co 
Co.* 
Sheboyoan: 
Sheboygan  Co. 
ManMOMfOc  Co.* 
Ca 


MOTe«: 

The  counttes  (or  cHiat  or  lowmsNps]  ve  enrw 
(a)  part  ot  (ha  prewioua  planrwig  area  but  'vt  par.  of 
the  CMSA  (or  USA)  or  (b)  OOunftes  adwceoc  ic  tv 
CMSA  (or  MSA)  aod  maaaunng  inotatK^ns 

•'The  Lake  Tahoe.  CA  area  «  excmoeo  f^on^  i*w 
SIP  caN  bacauae  it  «  physica'N  seoarateK:  from  ••>. 
~  by  a  mooniam  fang*     A  'l»ii   >- 

ol  the  Lake  Tahoe  area  appears  m  4C  l  f  (i 


acrvbort  c 

81.275 


"'Santa  Cruz  Co.  CA  was  not  rcttxJed  beca^jse 
«  s  phystcalV  separated  trom  the  Bay  Area  trr  a 
moumam  range 

""Ho  a0  QuaWv  data  are  y«t  ava<»at>*e.  howev«>f 
because  n  «  physically  si^rowrxjeo  try  rKXianainrrKfn! 
areaa,  A  «  racervirtg  a  SiP  can 

Table  B.— Calls  for  SiP  Revisk>*s 
Carbon  Monoxide 


Stale  and  Area 


Anchorage  Borough 


North  Slw  Borough  (Favbanks) 
Arizona. 

PhoenoL 

ManoofMCo. 
Arkanaaa- 


CnitendanCa 

CaMomM: 
Ctnoo- 


.  VI 


Federal  Register  /   Vol.  53.  Nu.  173  /  Wednesday.  September  7.  1988  /  Rules  find  Resulations 


34505 


Table  B  —Calls  for  SIP  Revisions 
Carbon  Monoxide— Continued 

I  <Uflb»  Mfvt  Amm  ^^A 

regwn 


BuneCa 
Fi-esno 

P'esry;  Co 
Los  AngeteR-Ar^ahe^rrvRrversJOe* 

Los  Angetes  Co. 

Orange  Co 

RrveisKJe  Co 

Sa/i  B«f  nardwxj  Co 
Mtoesio 

Stanislaus  Co 
Sacramerto 

El  Do'aiJo  'Co- 

Placet  C-o 

Sacrarr^enio  Co, 

Voio  Co 
San  F  f afKiscoOaklarxJ-San  Jose" 

Aiameda  Co 

Cxx*a  Costa  Co- 

Mann  Co 

Napa  Co 

San  Fmncsco  Ca 

Sar  Mateo  Co 

Santa  Clara  C<t. 

&o*ano  Co 

Sonoma  Co. 
^•ovxado 
C<iHyado  Spnr^gs        

E.  Paso  Co 
r-enve*  BouOer 

Marns  Co 

A'8P8rx>e  Co 

BouWar  Co 

DGf>ifet  Cc 

Ltougtas  Co 

JeMerson  Co 
FoO  CoUns-Los^iaj'-d 

Lanrner  Co 


«Vetd  Cc 

■""  ortTfcXtajt 

N*»i«     Tor*  NoTherri    Uew    Jersey-Long 
Htand 
f^irhett)  Co 
New  Maven  C-o  (PwT) 
AjTso"ia  citv 
Beacon  ^alts  town 

MtflorO  citf 

CfnlorO  town 

Seyrftour  town 
LrtChfiGW  Co  (Part) 

Bndgewaier  town 

Neiw  Mtftord  lown 
KamorcJ-New  Bnta»rv»AOdk*lown 
HartlorO  Co    tPar'  i 

B/lSlOl   i-Ity 

Bortirxilo^  lovwr 
Avon  lo**i 
BioofnlieO  lo-m 
Canton  WwTi 
E    ivanOv  'own 
E    Karrtord  town 
E    WirxJsor  town 
Enftetd  town 
f  arrtsrtgion  town 


Table  B— Calls  for  SIP  Revisions 
Carbon  Monoxide— Continued 


State  and  Area 


I  ' 


Table  B.— Calls  for  SIP  Reviskxs 
Carbon  Monoxide — Continued 


State  anc  Area 


Glastonbi^  town 
Granby  town 
Harttofd  :iry 
Manchester  tcwr 
Ma^txyouQM  lown 
Newmglon  town 
^lOOi  Hill  Ipwn 
SinstKjrv  icw" 
S    WirvJSO*  town 

SumeW  low" 

A    KanlO'C  town. 

•VVoosor  low^ 
Wirxlsor  ..£>:*  s  lown 

New  Brnai''  c^ 
^'■.amv^Ue  town 
SocrtTaOiJton  rcwn 

Liic'^t>e*c  Cc  (PftTlj 

BarxhamsieO  iowr> 
New  Kartlcfl  town 

New  ^onOon  C-O    (Parti 
i;o*cf>este'  (own 

Tniiano  GC'   iPan) 

Anoover  town 

Ekrfton  town 

CokjrrVjia  town 

."-Cvenrry  Icwn 

EWriyton  town 

•^etfon  town 

Ixm^ers  town 

StattorO  town 

"oilano  town 

ve'non  icwn 

tVUhngion  town 
M>.wiete»  Co   (PaT) 

■.ijorwweti  lown 

C^^rfiem  lown 

E    Nampton  icwr 

•^*Man-  icw-f 

Mtocietieic  lawn 

Modtelon  cjT> 

P'>Tler<I  lown 

E    H«(j(jarTi  town 
(^on-CMSA  Portion  ol  Harttord  (Pari  ot 

Previous     PlarKuog     Area     AOCR 

42)"- 
Lncnlneta  C<:  (Par^) 

Belhtef>er'i  town 

Thorriasion  Ujwn 

A'alijriowni  Town 

AoodtRjry  k?wn 
New  Haver.  C-o   (Part) 

Betnany  town 

b'antora  town 

v.;  hestwe  Wjwn 

t    Haver,  town 

Gxj^cci  town 

HdfTOen  lown 

Madcson  lown 

Weftoeri  aty 

M<yfleOor>  wwn 

Naugatix*  town 

New  Haven  crty 

N   BradKxo  town 

N    Haven  town 

Orange  lown 

■-"''C'spea  lown 

SootWxiry  lown 

AaMtngtord  lown 

Aaiertxtn,  ctfy 

iV    Haven  a'y 

AotCOtl  town 

WoodtxKloe  low^ 
Okstna  ol  Coiurntj>a 
Enttre  Dwtncl — - 


Washriglon 
Idaho 
&o«se  Ci»v 

Ada  Cc 

IHtTKNS 

■     St  Lours   

Omtan  Co 
Jersey  Co 
Madison  Co 
Monroe  Co. 
Si  Clair  Co. 
WaryJand 

Baltintorc       


Arv^  ArurxJel  Co 

BafDnyye  Co 
Carrot  C-o 
NartorC  Co. 

•"towara  Go. 
Bammore 
Oueen  A.-mes  Co. 

A  asn»riGlor.  £ 

Carsferi  c.c. 
Cnar^es  Co 
F'edenc*  Co 
Monlgornery  Co 
PnrK*  Georges  Co. 
Iklassachusens 

BostorvLawrence-Salem 

New  Bedioro 

Non-CMSA.MSA       iPrev»>j£      Planr«n 
Areas)*" 

Above  Areas  "xAjOe 
Essen  Cc 
M'ddteso  Co 
P'yrvxXh  Go 
Sutto*  Co 
BanistaDie  Co. 
Dunes  Co 
Namuowt  Cc 
Nortoik  Co 
BrtSIO'  Cc 

Worcester  Co   [Part) 
Sertir  town 
Bofton  town 
Harvard  town 
Hopedaie  town 
Lancaster  town 
Mendon  town 
Mttlord  town 
Sou*t>orc>jg^i  ic^wn 
LJt?ion  lown 
SponotteW 
Pttts»»eW 

NorvMSA   iPrevOuS    P^rirwiq   Areas)'*" 
Above  Areas  irKAxie 
KaTipden  Co 
MampsTwe  Co. 
F'anhirti  C-o 
Berhsrwe  Co 
Michigan 

Delrort-Ann  Arbor       ______^_ 

i-apeer  Co 
Uvirxiston  Co. 
Macomt  Ca 
Monroe  Co 
OaklWKJCo. 
St.  Oar  Co 
Washtenaw  Co 
Wayne  Co 
Minnesota 
DuWh 


EPA 
region 
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Table  B  — Cau^s  fo«  SiP  Revi&iONS 
Capbon  Monoxide — Coottnoed 


State  and  Area 


S»  LOWS  Co 
MtnoeapoiQ'St.  Pau* 
An.j«ia  Co 
C*vef  Co 

Chtia^  Co 
Dakota  Co 
Henneptfi  Co 
►sarni  Co 
Ramsey  Co- 
Scofl  Co 
Was^^ngtoo  C-3 
WnglV  Co 
St    'CiOijcl 
3e"tor  Co 
S'v-nxirrie  Co 
SliaifHS  Co 

Me'no'>t3  _ 

De  So'oCa 

MissOwn 

S£yviq*ie*d „ 

Chf  rsr>aft  Ca 

Gr^ena  Ca 
St  l;xiis 
"^'a-wlir  Co 
jf*if^nor'  Co 
St  enables  Co 
St    L30IS  Co 

Gfsar  f^  alls .^ 


Ci-v^ade  Co. 
M«so<jia  Co 
Nevada- 
Las  Vegas -, 

CJani  Co. 
Reno 
Wasnoe  Co 
New  Mamosft*^ 
BostoM_awTeoce  Salem  . 
Rooirghar>  Co  (PartJ 

AtVjnson  town 

B^efttwood  ^^wn 

Darv«e  low^ 

E    Kiogsto^  Vy*tr\ 

MAmpsiaad  tov»" 

Ktogslc  tow" 

^^ewto"  low" 

Piaslow  tow^ 

SaocJow"  lowi 

Seabroo*  town 

Oerry  town 

Saiem  tow^^ 

Win<inan>  lowti 

Lyvlonde'T-y  !o*MO 

Hj4(srKxowgr  Co  (Panj 
Pethem  low^' 
Amne'St  ^own 

MofltS   low" 

•^udsoo  towi 
LjlC+lhe*0  lown 
Mefnmac*  lowo 
MutoM  tDWn 
Nasivta  cT> 
a^ootUtoe  town 


Table  B     Calls  foa  SiP  Revisions 
Carbon  MofstoxioE — Cont)fH»ed 


Mont  Vemon  town 

Wmon  town 
Mancheatar 
HiastXKougfi  Co  (Part) 

Be<#o^  town 

GoHston  town 

Manctwnte'  ct^ 
Memmac*  Co   (Part) 

Alienstown  tow<i 

MooMetl  town 
Roduognam  C-d  (Part) 

AoOuTD  town 

Carow  town 

New     VortJ^orthfl"^     New    Jef9ov-t0"fl 
tsiand 
Bergen  Co 
Essex  Co- 

HudsonCo. 

Hunterdon  Co 

MKMlesexCo 

Monmouth  Co 

MonisCo 

Ocean  Co 

Passaic  Co 

Somerset  Co 

Susae*  Co 

Union  Co 
N-*w  MOKKO 
ARiijooe'aue 

Bwmaii'k)  Co 
New  T'jrt 

f4ew    Yort  Northern   New    JerM^^jmq 

Island 

8ro«w  Co 

Ktf»gsCo 

Naa&au  Co 

New  Yort  Co  (Manhalian) 

Orange  Co 

Putnam  Co 

Queers  Co 

Ricftmond  Co 

RocKland  Co 

Suttolh  Co. 

Westcf»esler  Co 
Syracuse 

Madison  Co 

OrxKKlaga  Co. 

Oswego  Co. 
North  Cat*ra. 
RaieigMXrnam 

OurtwwnCa 

FfanWn  Co. 

Orange  Co. 

Wake  Co 

OTHO 

Ctevetand-  Awon-HKam ._ 

Ci/^hoga  Co 

Geauga  Co 

Lake  Co 

Uiraffi  Co 

Medina  Ca 

Pona^eCa 

Summrt  Co 
S'eutwnv*e^e»rton 

Jetterson  Co 
O*iianoma- 
OWanoma  Crty _-_..__„.„ 

Canadian  Co. 

Oevetand  Co 

Logan  Co. 

UcClatfiCo 

Oklahoma  Co. 

Pottawatomie  Ca 
Oregon. 
Medtord 


Table  B  — Caus  fo«  SiP  Rfvis»Ons 
Carbon  Monoxide— Continued 


Co 

PDrttand-Vamower 
ClaciiamusCo 
MuHnomafi  Co 
Washington  Co 
VamtMHCo 
Panr*»yh«nia 
PmstNirgh-deavar  vaHey 
Allegheny  Co 
Beavar  Co 
Fayette  Co 
WasNogtoo  Ca 
W«i«mi:ye(and  Ca 
Tennessee 


SheKtyCo 

Tipton  Ca 


CheairwnCa 
OavKiaonCo. 

DiCiiSOn  Co 
Roftertson  Ca 
RulhertofOCa 
Sumner  Co 
WtthamaooCo 
W«onCo 


SPaao- 


QPmoCo. 

HousloivOalvesion  Brazona 

BraxoriaCo. 

Fort  BandCa 

Gatveslon  Co 

Mama  Co 

UbeOyCo 

Montgomery  Co 

Waiter  Co 
Utah 
ProwoOrem _...  .„ 

Utah  Co 
SaH  Lake  City  Ogdan 

OaviaCo 

Satt  Lake  Co 

Weber  Ca 
Mrgmia. 
Washington     „ 

ArfngionCo 

Fairfax  Co 

Loudon  Co 

Pmce  WMams  Co 

SiaftordCo 

Atexandna  Co 

Fa»ria« 

Fans  CJHxci^ 

Manassas 

Manassas  Park 
Washtngton 
PortJand- Vancouver -_- 

OartiCo 
Seatat-TacoTM 

King  Co 

PtercaCo 

Snohomtth  Ca 
Spokane 

Spokane  Ca 


VahimaCa 


Steubenviie-Wetfton  . 

Brooke  Co 

Hancock  Co. 
Wisconsm: 
OiAitti 
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Table  B— Calls  for  SiP  Revisions 
Carbon  MoNOxroe — Continued 


Douglas  Co. 
MmneapofiS'Sl.  Paul 

Si  Crotx  Co- 


NOTtS: 

'  Ventura  Co..  CA  was  not  induded  because  n  ts 
physicatty  sepvaied  hom  the  South  Coast  Av  Basm 
by  a  mourtlatft  range. 

"  Santa  Crui  Co..  CA  wss  not  inckided  because 
•1  ts  physicany  separaied  trom  the  Bay  Area  by  a 
mountain  range. 

***  The  counties  (or  cAes  or  townships)  are  pan 
oi  ttw  previous  planning  area  txji  not  part  o(  the 
CMSA  or  MSA. 


Ill  Guidance  on  Xhe.  Necessan- 

Knviftinns 

A.  Stationary  Source  VOC  Regulations 

The  EPA  has  compiled  a  guidance 
documnnt  entitled  "Issues  Relating  to 
VOC  Regulations,  CutpoinU. 
Deficiencies,  and  Deviations"  to  provide 

additional  clanfit^tion  of  those 
deficiencies  described  in  Appendix  D  of 
the  November  24.  1987  post  1387  policy 
propofwil  This  document  uddrpsses 
existing  State  VOC  regulations 
contained  in  SIPs  thst  have  not  hern 
fully  adopted  or  implemented  in  a 
nationally  consistent  way.  This 
clarificatKin  does  not  expand  or  modify 
existing  rejwlatorj'  requirements,  but 
merely  enhiinces  Appendix  D  by 
recompiling  existing  guidance  and 
providing  more  specific  and  detailed 
Clarifications.  Further,  this  document 
addi-esses  many  of  the  problems  found 
during  EPA  s  review  of  State  regulations 
following  the  .-Xpnl  1S87  letter  ^  from  the 
KPA  Adminislrtitor  to  the  Governors. 
Corrections  of  the  deficiencies  described 
m  the  document  will  assure  that  all  of 
the  existing  Part  D  plans  meet  the 
mmimum  emission  reduction 
requirements  thHt  FPA  Initially 
interpreted  the  Act  to  apply  under  Part 
U  They  will  also  provide  for  a  greater 
tiegree  of  equity  and  national 
(  nnststency  among  all  States  Hnd 
ltx:alitiefi  that  deve)r>p  and  implement 
revised  plans  to  deal  with  the  continuing 
ozone  problem. 

B.  Emission  Invmytoritis 

The  base  year  emission  inventories 
for  the  areas  receiving  SIP  calls  are  to 
be  conducted  or  updattni  over  the  next 
>  ear  to  reflect  1987  actual  emiseions. 
Projection  of  emiseion  mventones  and 
littainmenl  invtntones  renptttng 
selected  control  strategies  will  not  be 


required  until  after  the  final  posl-ise? 
ozone/CO  policy  is  published.  The 
inventories  for  ozone  areas  shall  include 
actual  emissions  of  VOC.  oxides  of 
nitrogen  (NO.)  and  C0.»  Inventories  for 
CO  areas  will  include  onlv  emissions  of 
CO. 

The  specifications  for  development 
and  submittal  of  emission  inventories 
for  ozone  SIP'S  are  contained  in  the 
draft  document  'Emission  Inventory 
Requirements  for  Post  198"  Ozone 
SIP'S."  The  EPA  is  presently  updating 
area  and  mobile  source  portions  of  this 
guidance  and  will  reissue  it  by  October 
1988.  This  revision  to  the  guidance 
document  will  describe  inventory 
requirements  for  CO  SIP  s  as  well  as 
ozone.  More  specific  information  on 
methodologies  for  preparing  VOC 
emission  inventories  is  contained  in 
"Procedures  For  The  Preparation  Of 
VOC  Emission  [nventorieg,"  which  is 
also  being  revised  and  will  be  reissued 
by  October.  Also.  EPA  Is  currently 
working  with  State  and  local  ah- 
pollution  control  agencies  to  determine 
the  adequacy  of  other  existing  VOC  and 
CO  emission  inventor^'  guidance. 

C.  Additional  Information  For  Ozone 
Modeling 

Achieving  the  NAAQS  for  ozone 
requires  controlling  one  or  both  of  the 
precursors  of  ozone,  VOC  and  NO,.  The 
extent  to  which  VOC  must  be  controlled 
\a  determined  by  photochemical 
modeling.  While  the  preferred  model  is 
Urban  Airshed,  in  previous  planning 
efforts,  the  technique  most  ft^quently 
used  is  the  Empirical  Kinetic  Modeling 
Approach  {EKMAl  If  F.KMA  is  chosen, 
one  or  more  NMOC  monitoring  stations 
.■should  be  in  place  to  obtain  needed  data 
dunng  the  ozone  season  Multiple  sites 
are  recommended  and  should  be 
considered  since  usf  tif  multiple  sites 
will  decrease  the  uncertdinty  in  the 
NMOC/NO,  ratio  and  therefore  the 
VOC  control  requirement.  States  may 
obtain  further  information  about  NMOC 
monitoring  and  mndehng  from  the 
appropriate  EP.^  Regional  Office. 

IV.  Final  Actions 

The  EPA  considers  this  notice  to  lie 
informational  only  and  to  have  no 
regulatory  effect.  It  serves  to  inform  the 
public  of  calls  for  SIP  ^e\^Kion8  already 
made  bv  EFA  pursuant  to  section 
110(aK2)(Hl  of  the  Act.  42  U.S.C. 
7410(a}(2)iH).  Any  final  definition  of 
what  would  be  an  madequate  response 
to  these  SIP  calls  and  any  further  EPA 


'  In  Apnl  18S7,  Q^A  wrot*  lo  «  S(ai*  Ctrvemors 
HilviKtnK  ihem  iha!  EPA  woi  urKi^rtakic^  4  review 
rf  Ih*  adequacy  of  thfiir  r^sp*-*  rivt-  Sll"fc  both  with 
respf>cl  to  conleni  and  10  implcmentanon. 


*  An  wjoounting  of  CO  emiaffMns  l«  now  nrwJfd 
because  new  ozone  nK>de>iitg  technique*  to  be  ust^ 
in  posllflS?  SIP  planninjt  eccouni  for  the  effect  cif 
CO  emisakuM  on  ozone  fonnation. 


action  that  would  result  from  such  an 
inadequate  State  response  in  the  future 
will  be  effective  only  after  nolice-and- 
commenl  rulemaking. 

V.  Miscellaneous 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone.  Nitrogen 
dioxide.  Carbon  monoxide,  and  Volatile 

organic  compounds. 

Autborit)':  Sections  101.  W7. 110. 116. 171- 
178.  and  3m(B|  of  the  Qean  Air  Act.  as 
dmended  (42  U.S.C  7401.  7407.  7410.  7410. 
7501-08.  ai>d  TfiOlfa):  Section  129(a)  of  the 
Clean  Air  \ct  Amendments  of  1977  (Pub.  L. 
No.  9^-95,  ffl  Slat.  685  (August  7.  1977J. 

Date:  August  30. 196& 
Don  R.  day. 

Acting  Assistant  Admintstfxitor  for  Air  and 
RadHitian. 
[FK  Doc.  88-20238  Filed  9-8-88;  8:45  ami 

BttXIMO  COOC  SS«0-«0-M 


40  CFR  Part  81 

[FRL-3442-3iTN-033) 

E>esignation  of  Areas  for  Air  Oiiality 
Planning  Purposes;  Tennessee; 
Redesignatton  of  Roane  County  for 
Sulfur  Dioxide 

AGEMCY:  Environmental  Protection 

Agency . 

ACTION:  Final  rule 

summary:  On  }uly  7. 1966,  the  Stale  of 

Tennesspr  requested  redesignation  of 
Roane  County  from  unclaseified  lo 
attainment  for  sulfur  dioxide.  On 
September  4,  1986.  the  State  submitted 
additional  support  information.  Tod.iy 
EP.A  IS  approving  the  change  :n 
nitamment  status,  which  was  proposed 
(.n  March  7, 1988  (53  FR  7213), 

TTiis  redesignation  is  not  affected  by 
the  January  22.  1988,  slacii  height 
remand  Roane  County  only  has  two 
major  sutfur  dioxide  pources.  (he 
Tennessee  Valley  Authonty  Kingston 
Sleam  Plant  and  the  Clinch  River 
Corporation  (formerly  llamman 
Paperboard  Comp^mj  )  The  Kingston 
Steam  Plant  is  specifically  exempted 
from  set  tion  123(dl  of  the  Clean  Air  Act 
and  the  Clinch  River  Corporation,  whn;h 
;e  no!  m  operation,  hd§  a  lOO-foot  stack. 
8  fact  which  exempts  it  from  E}'A  s 
stack  height  regulations. 
DATE:  This  action  is  effective  October  7, 

1*^88. 

ADDRESSES:  Copies  of  the  materials 
submitted  by  the  State  may  be 
evemined  during  normal  business  hours 
at  the  following  locations. 


34508     Federal  Register  /  Vol.  33.  No.  173  /  VVednesddy.  Sepleniber  7,  1988  /  Rules  and  Regulati   ns 


Environmental  Protection  Agency. 
Region  IV  Air  Programs  Branch.  345 
Courtland  Street  NE..  Atlanta.  Georgia 
30365 
Division  of  Air  Pollution  Control. 
Tennessee  Department  of  Health  and 
Environment.  Customs  Mouse.  4th 
Fl'ior,  701  Braadway  Nriihville. 
TennesS'!e  37219-5401 
FOR  FURTHER  INFOR«ATK)N  CONTACT: 
Rosalyn  Hughps,  EPA  Region  IV.  Air 
Programs  Branch,  dt  the  address  listed 
above,  and  phane  (4(14)  14*-2864  or  FTS 
257-2864. 

SUPPLEMENTARY  INFORMATION:  On 
March  7.  19^8  |53  FR  7213).  EPA 
proposed  the  redesignation  of  Roane 
County  From  unclassified  to  attainment 
for  sulfur  dioxide.  No  comments  were 
received  on  EPAs  proposed  action.  EPA 
policy  allows  such  redesignations  if  the 
previous  eight  quarters  of  air  quality 
monitoring  data  show  no  violations  of 
the  National  .Ambient  Air  Quality 
Standards  (NA.'XQS)  and  if  air  quality 
dispersion  modeling  predicts  attainment 
of  the  NAAQS, 

It  was  determined  by  Tennessee  that 
Rnane  Counf>  had  only  two  major  sulfur 
dioxide  sources.  Clinch  River 
Corporation  |formerly  H-imman 
Paperboard  Company)  and  the  Kingston 
Steam  Plant  of  the  Tennessee  Valley 
.Authonty  (T\'.A1  In  reviewing  the 
monitoring  data,  no  violations  were 
found  Since  1980.  Three  violations 
occurred  before  1980  and  all  had  been 
either  justified  or  remedied.  One  of 
these  violations  was  due  to  terrain- 
induced  air  flow  disturbances  around 
TVA's  short  stacks.  Strong 
northwesterly  winds  created  a  turbulent 
wake  which  brought  emissions  to 
ground  level  around  the  monitoring  site. 
TVA  constructed  taller  stacks  which 
reduced  the  lerrdin  effectg  and 
alleviated  the  downwash  Another 
violation  was  recorded  near  (-larriman 
Paperboard;  this  was  remedied  by 
restricting  Harnmans  boilers  to  natural 
gas  instead  of  =6  fuel  oil  The  last 
violation  in  the  area  was  near  the  TV.A 
steam  plant.  However.  TVA  was  not  at 
fault  this  time  A  review  of  the  records 
showed  that  fluoride  emissions  from  the 
Department  of  Energy's  Gaseous 
Diffusion  Plant  at  Oak  Ridge  interfered 
with  the  monitors.  The  monitor  in 
question  used  a  bromide  redgent  which 
was  affected  by  the  fluorides.  This 
problem  should  not  happen  again,  since 
the  Gaseous  Diffusion  Plant  has  all  but 
closed 

Section  123{al  of  the  Clean  Air  Act 
specifically  exempts  the  stack  at  TVA's 
Kingston  Steam  Plant  from  stack  height 
requirements.  However,  the  modeling 


which  wiis  performed  in  1977  to 
establish  the  present  limit  used  the 
■good  engineermg  practice"  (CEP)  stack 
height  for  the  source.  The  conservative 
results  from  this  analysis  were  reviewed 
as  part  of  the  redesignation  process  and 
found  to  be  acceptable. 

Tioal  Action 

Based  on  the  foregoing.  EPA  hereby 
redesignates  Roane  County  from 
unclassified  to  attainment  for  sulfur 
dioxide.  This  action  is  effective  October 
7.1988. 

For  further  information  on  EPA's 
analysis  the  reader  may  consult  a 
Technical  Support  Document  which 
contains  a  detailed  review  of  the 
technical  justincation.  including 
modeling  analysis,  and  the  ambient 
monitoring  review.  This  is  available  at 
the  EPA  Region  IV  address  given  above. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  m  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  7. 1988.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See307(b)(21.| 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFK  Part  81 

Air  pollution  control.  National  parks, 
Wilderness  areas. 

Diit<e<l:  August  24.  1966. 
L«e  M.  TbfKiuA, 
Administrator 

Part  81  of  Chapter  I.  Title  40.  Code  of 
Federal  Regulations,  is  amended  as 

follows: 

PART81— {AMENOEDI 

Sut>part  C— Section  107  Attainment 
Status  Designations 

1.  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 

Authority:  42  U  S  C  740-7&42. 

2.  Section  B1.343  is  amended  by 
amending  the  attainment  status 
designation  table  for  SOi  by  revising  the 
entries  for  Rhea  County.  Roane  County, 
and  Robertson  County  to  i^ad  as 
follows: 

§81.343    Tennessee. 


Tennessee— SOi 


Dow  P?? 

-,^  stand- 


Cannot 

be 
ciassi- 


S«tl«r 
(han 

nalionBl 
stand- 
ards 


nnea 

County-. 
Roane 

Co^iy.-. 
Roban- 

son 
County... 
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40  CFR  Part  ISO 

IOPP-300190A;  FRL  3441-1 ! 

Aluminum  Isopropoxlde  and  Aluminum 
Secondary  Butoxlde;  Tolerance 
Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  rule  exempts  the 
pesticide  chemicals  aluminum 
isopropoxide  |CAS  Reg,  No.  555-31-7) 
and  aluminim  secondar>'  buloxide  (CAS 
Reg.  No.  2209-22-9)  from  the 
requirement  of  a  tolerance  when  used  as 
stabihzers  in  formulations  of  the 
insecticide  amilraz  applied  to  growing 
crops  or  animals.  This  regulation  was 
requested  by  the  Nor-Am  Chemical  Co. 
EFFECTIVE  DATE:  September  7.  1988. 
AODRE3S:  Written  objections,  identifleil 
by  the  document  control  number  [OPP- 
300tBOA).  may  be  submitted  to  the: 
ffearing  Clerk  (A-110),  Environmental 
Protection  Agency.  401  M  St..  S\V.. 
W/ishington.  DC  2/Mf>*l 
FOR  FURTHER  INFORMATION  CONTACT: 
Kerry  Leifer,  Registration  Support  and 
Emergency  Response  Branch. 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington.  DC  20460." 
Office  location  and  telephone  number. 
Rm.  716.  CM  No.  2. 1921  Jefferson  Davis 

Highway,  Arlington.  VA  22202.  (703)- 

557-7700. 

SUPPLEMENTARY  INFORMATION:  RPA 

issMf-ii  a  proposed  rule,  published  in  the 
Federat  Register  of  fuly  13.  1988  (53  FR 
26450).  which  announced  that  the  Nor- 
Am  Chemical  Co..  3509  Silverside  Rd.. 
P.O.  Box  7495.  Wilmington.  DE  19803. 
had  requested  that  40  CFR  Part  IBO  be 
amended  by  establishing  an  exemption 
from  the  requirement  of  a  tolerance  for 
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aluminum  isopropoxide  (CAS  Reg,  No. 
555-31-7)  and  aluminum  secondary 
buloxide  (CAS  Reg.  No.  2269-22-9) 
when  used  in  formulations  of  the 
insecticide  amitraz  (N'-(2,4- 
dimethylphenyl)-/V-ll(2,4- 
dimethylphenyl}imino]methyI|--V- 
methylmethanimidamide]  applied  to 
growing  crops  or  animals. 

Inert  ingredients  are  ingredients  that 
are  not  active  ingredients  as  defined  in 
40  CFR  162.3(c).  and  include,  but  are  not 
limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
Solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting  and  spreading  agents;  and 
propellants  in  aerosol  dispensers  and 
emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

EPA  has  initiated  new  review 
procedures  for  tolerance  exemptions  for 
inert  ingredients.  Under  these 
procedures  the  Agency  conducts  a 
review  of  the  data  base  supporting  any 
prior  clearances,  the  data  available  in 
the  scientific  literature,  and  any  other 
relevant  data.  Based  on  a  review  of  such 
data,  the  Agency  has  determined  that  no 
additional  test  will  be  required  to 
support  this  regulation. 

Based  on  the  above  information  and 
review  of  their  use,  it  has  been  found 
that  when  used  in  accordance  with  good 
agricultural  practices  these  ingredients 
are  useful  and  do  not  pose  a  hazard  to 
humans  or  the  environment.  In 
conclusion,  the  Agency  has  determined 
that  the  amendment  to  40  CFR  Part  180 
will  protect  the  public  health.  Therefore. 
the  regulation  is  being  established  as  set 
forth  below. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objention.s 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  grounds  for  the  objections.  A 
hearing  will  be  granted  if  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  obfectioil^  are  supported  by 
grounds  legally  sufficient  to  justify  the 
relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 


List  of  SubjecU  io  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  Pests. 

Ddlt'fl:  August  24.  1988. 
Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  Part  180  is 

amended  as  follows: 

PART  180— (AMENDED) 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  Zl  U.SC.  34ea. 

2.  In  Subpart  D.  new  S  180.1091  is 
added,  to  read  as  follows: 

§  180.1091    Aluminum  (sopropoxide  and 
aluminum  secondary  butoxide;  eiemptton 
trom  tf>e  requirement  of  a  loterance. 

Aluminum  isopropoxide  (CAS  Reg. 
No.  555-31-7)  and  aluminum  secondary 
butoxide  (CAS  Reg.  No.  2269-22-9)  are 
exempted  from  the  requirement  of  a 
tolerance  when  used  in  accordance  with 
good  agricultural  practices  as  stabilizers 
in  formulations  of  the  insecticide 
amilraz  lA''(2,4-dimethylphenyI)-A'-|l|2,4- 
dimethyiphenylliminolmelhyll-N- 
methylmethanimidamidej  applied  to 
growing  crops  or  animals. 

im  Doc  88-20117  Filed  9-6-88;  a-45  am| 
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40  CFR  Part  ISO 

[PR  6E3424/R980;  FRL-3441-3] 

Pesticide  Tolerances  for  Glyptwsate 

agency:  Environmentdl  I*roteciiun 
Agency  (EPA). 
ACnON:  Final  rule. 

SUMMARY:  This  rule  establishes 
tolerances  for  residues  of  the  herbicide 
glyphosale  and  its  metabolite  in  or  on 
the  raw  agricultural  commodities 
atemoya.  carambola.  and  sugar  apple. 
The  Interregional  Research  Project  No.  4 
(IR— J)  petitioned  for  these  tolerances. 
EFFECTIVE  DATE:  September  7. 1988. 
ADDRESS:  Written  objections,  identified 
by  the  document  control  number.  IPP 
6E3424/R980I.  may  be  submitted  to: 
Hearing  Clerk  (A-llO),  Environmental 
Protection  Agency.  Rm.  3708.  401  M  St. 
SVV..  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  MoyI  [dmerson.  Emergency 
Response  anH  Minor  Use  Section  (TS- 
767C),  Registration  Division  (TS- 
767C),  Environmental  Protection 


Agency,  401  M  St.  SW..  Washington. 
DC  20460. 
Office  location  and  telephone  number 
Rm,  716.  CM  »2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202,  (703) 
557-2310. 

SUPPLEMENTARY  INFORMATKMI:  EPA 

i*>piif?  a  proposed  rule,  published  in  the 
Federal  Register  of  July  13. 1988  (53  FR 
25452).  in  which  it  was  announced  that 
the  Interregional  Research  Project  No-  4 
(IR-4).  New  Jersey  Agricultural 
Experiment  Station.  P.O.  Box  231. 
Rutgers  University.  New  Brunswick,  N) 
08903,  had  submitted  pesticide  petition 
eE3424  to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupehan,  National  Director.  lR-4 
Project,  and  the  Agricultural  Experiment 
Station  of  Florida. 

The  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  tolerances  for  residues 
of  the  herbicide  glyphosate  (.V- 
(phosphonomethyl)glyctne)  and  its 
metabolite  aminomethylphosphonic  acid 
(AMPA)  in  or  on  the  raw  agricultural 
commodities  atemoya.  carambola.  and 
sugar  apple  at  0.2  part  per  million  (ppm). 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule.  However,  as  an  update  to  the 
information  provided  in  the  proposed 
rule  regarding  the  requirement  for  a 
repeat  mouse  oncogenicity  study,  the 
Agency  has  decided  to  request  the 
mouse  study  in  male  mice  only.  A  larger 
number  of  animals  for  each  dose  level  is 
needed  to  increase  the  statistical  power 
of  the  bioassay.  In  addition,  the  due  date 
for  the  mouse  study  has  been  extended 
to  1992  to  provide  sufficient  time  to 
complete  the  study. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerances  will  protect  the  public 
health.  Therefore,  the  tolerances  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  ivithin  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
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ritquirements  of  sf-ction  3  of  Executive 
Order  12291 

Pursuant  lo  the  requ!r«m«nis  of  the 
Reiiulatory  Flexibility  Act  (Pub.  L  96- 
.!54.  94  Stat  IIM.  5  U.SC.  601-6UJ.  the 
Administrator  has  determined  that 
regulations  esldbhshmg  exemptions 
from  l(jlerdnce  requirements  do  not  ha\e 
!i  sigmncant  economic  Impact  on  a 
substantial  number  of  small  entities.  A 
certification  stdtement  to  this  effect  was 
published  in  the  Federal  Renter  of  M^iv 
4,  1981-  (46  FR  249S(i; 

List  of  Subjects  in  40  CFR  Part  180 

Adm.nistrnJi'.p  prnctice  and 
procedure.  Agncultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

n^!ed  August  2Jb,  1988. 
Douglas  0.  CAinpt. 
Director.  Office  ofPesUciiJe  Programs- 

Therefore.  40  CFR  Part  180  is 
■mended  gs  follows- 

PART  180— i  AMENDED] 

1.  The  authority  citation  for  Part  160 
t:ontinues  to  read  as  follows: 
Xutbority  21  U.S.C.  346a. 

J  Section  1fW.364(a)  is  amended  by 

lijilini?  and  alphdbehra!iy  inserting 
iistin^s  for  the  fnllowins  raw 
agricultural  commodities,  to  read  as 
follows; 

^  180.384    Qtyptiosattt;  toteranccft  for 
residues. 


Parts  pe( 


a'e"y,-va  02 

CarsTiDo^a  ,...  ,,  I  0.2 

02 


|FR  Doc.  88-20119  Filed  9-6-88.  8:45  am) 
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40  CFR  Part  180 

fPP  4E3143.  4E3144/R979;  FRL-3441-41 

Pestictde  Toterances  for  Methomyt 

agency:  Environmenld!  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  rule  establishes 

toltrances  for  residues  of  the  insecticide 
meihomyi  in  or  on  the  raw  agricultural 


commodities  of  the  crop  group  Bmssica 
(cole)  Ieaf>  vegetables  and  leeks.  The 
Interregional  Research  Project  No.  4  (IR- 
41  pe1ition*'d  for  these  tolerances. 
EFFECTIVE  DATE:  September  7.  1988. 

ADDRESS:  Written  obiections.  identified 
bv  the  document  conlroL  number.  [PP 
4EJ143.  4E3144/R979|,  may  be  submitted 
to:  Hearing  Clerk  (A-llO). 
Environmental  Protection  Agency.  Rm. 
3708.  401  M  St   SW..  Washinjjtnn.  DC 
2{)4W). 

FOn  FVmiER  MFOfttlATION  COfTTACT 
By  mail:  Hoyt  lamenon,  Kmercpnry 
Response  nnd  Minor  I  'se  Section  (TS- 
767C1.  Registration  Division  ( TS- 
"frCl,  Environmental  Protection 
Aaencv  401  M  St  SW  .  W.ihhmgton. 
DC  20460. 
Office  location  and  telephone  number: 
Rm.  716.  CM  »2. 1921  lefferton  Davis 
Highway.  Arlington.  VA  22202.  (703) 
557-2310 
SUPPLEMENTARY  INFORMATION:  EPA 
issi,ed  A  proposed  rule,  pubhsheii  in  the 
Fedecal  Register  of  Iitly  13. 1988  [^  FR 
26453).  m  which  a  was  announced  thai 
the  Interregional  Research  Project  No.  4 
(IR-4),  New  Jersey  /\gricultural 
Experiment  Stauon.  P.O.  Box  231. 
Rutgers  University,  New  Brunswick,  NJ 
08903.  had  submitted  pestiude  petitions 
4E3143  and  4E3144  to  EPA  on  behalf  of 
Dr.  Robert  H.  Kupelian.  National 
Director.  IR-4  Project,  and  the 
.Agricultural  Expenmenl  Sta'ions  of 
Cdiifomia  and  Florida 

The  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  propose  the 
establishment  of  tolerances  for  the 
residues  of  the  insecticide  methomyl  (S- 
methyl-N-[methylcarbamoyl) 
oxy]thioacetimidate)  in  or  on  Brassica 
(cole)  leafy  vegetables  at  6.0  parts  per 
million  (ppm)  and  in  or  on  leeks  at  3.0 
ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
all  other  relevant  matenal  have  been 
evaluated  and  discussed  in  the  proposed 
rule  Based  on  the  data  and  informaliun 
considered,  the  Agency  concludes  that 
the  tolerances  wiU  proieci  the  public 
health  Therefore,  the  loierances  are 
established  as  set  forth  b*low. 

Any  person  adversely  affected  by  this 
rejjuidlion  mnv.  within  30  days  after 
publication  of  this  document  m  the 
Federal  Register,  file  wntten  objections 
with  the  Hearing  Clerk,  at  the  address 


aiven  above  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291, 

Pursuant  to  the  requirements  of  (he 
Regulatory  Flexibility  Act  (Pub,  L,  96- 
354.  94  Stat  1164.  5  U  S  C  601-612).  the 
Admlnistrfltor  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or  etablishing 
exemptions  from  tolerance  requirements 
do  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
effect  was  published  in  the  Federal 
Register  of  May  4. 1901  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Pari  180 

Administrative  practice  and 
procedure.  Agncultural  commodities. 
Pesticides  and  f>eats.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  28.  1988, 
Douglat  O.  Campl. 
Director.  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  Part  180  is 
dmended  as  follows; 

PART  180— lAMEMOEDJ 

t.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 
Authority  21  i:5C.  340d. 

2,  Section  180.2.S3fa|  is  amended  by 
adding  and  alphabetically  inserting  the 
listings  for  the  raw  agricultural 
commodities  Brossico  (cole)  leafy 
vegetables  and  leeks,  to  read  as  follows: 


§  t80.253 
residues. 

(a)  •  • 


Mettwwnyt;  toleranoes  for 


Brassic*  tcaiBt  laaty  '^eg»tab>es  6  0 

Leeks , 3.0 


jFR  Doc.  8»-20120  Filed  9-6-68;  8:45  ami 
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40  CFR  Part  180 

I OPP-300077A:  FRL-3441-71 

!  2-Methyl-4-lsothia2olin-3-One.  5* 
Chloro-2-Methyl-4-lsothia20lin-3-One, 
and  Magnesium  Nitrate;  Exemptions 
From  Tolerances] 

agency:  hnvironmenla!  Protection 
■ -■  .y(EPA). 
action:  Final  rule. 

summary:  This  document  establishes 
exemptions  from  the  requirement  of  a 
tolerance  for  2-methyl-4-tsothiazolin-3- 
one,  5-chloro-2-methyl-4-isothiazoIln-3- 
one,  and  magnesium  nitrate  when  used 
as  inert  ingredients  (preservatives)  in 
pesticide  formulations  applied  to 
growing  crops  only.  These  regulations 
were  requested  by  Rohm  and  Haas  Co. 
EFFECTIVE  DATE:  September  7. 1988. 
ADDRESS:  Wiitten  objections,  identified 
iiy  the  document  control  number.  (OPP- 
36o077A|,  may  be  submitted  to  the; 
Hearing  Clerk  (A-110),  Rm.  3708. 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kerry  B.  Lelfer,  Registration  Support  and 
Emergency  Response  Branch, 
Registration  Division  (TS-767C), 
Office  of  Pesticide  Programs. 
Environmental  i*roteclion  Agency,  401 
M.  Street,  SW..  Washington,  DC 
20460. 

Office  location  and  telephone  number: 
Rm,  716.  CM=2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  (703)- 
557-7700. 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  proposed  rule,  published  in  the 
Federal  Register  of  September  21. 1983 
1 48  FR  43054).  to  amend  40  CFR 
!80.UK)l(d)  by  establishing  exemptions 
from  the  requirement  of  a  tolerance  for 
2-methy!-4*isothiazolin-3-one.  5-chloro-2- 
methy!-4-isolhiazoIin-3-onB,  and 
magnesium  nitrate  as  in-container 
preservatives  for  surfactants  and 
adjuvants  used  in  pesticide  formulations 
'for  growing  crops  only.  A  request  for 
these  exemptions  was  submitted  by  the 
Rohm  and  Haas  Co..  Independence  Mai! 
West,  Philadelphia.  PA. 

Iiieil  in.-^redicnls  are  ingredients  that 
dre  not  active  ingredients  as  defined  in 
40  CFR  162.3(c),  and  include,  but  are  not 
limited  to.  the  following  types  of 
ingredients  (except  when  they  have  a 
ppsliciddl  efficacy  of  iheir  own); 
solvents  such  as  alcohols  and 
hydrocarbons:  surfactants  such  as 
polyoxyethylene  polymers  and  fulty 
jjcids:  carriers  such  as  clay  and 
Jiatomaceous  earth;  thickeners  such  as 
carageenan  and  modified  cellulose: 
wetting  and  spreading  agents: 


propellantK  in  aerosol  dispensers:  and 
emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nonloxicity:  the 
ingredient  may  or  may  not  be 
chemically  active. 

The  bases  for  granting  the  exemptions 
from  tolerance  given  in  the  proposal  are 
listed  below: 

1.  The  calcium  salts  of  2-melhyl-4- 
isothiazoltn-3-one.  and  5-chloro-2- 
methyl-4-isothiazolin-3-one,  are  cleared 
as  indirect  food  additives  under  21  CFR 
176.300  (slimicides  in  paper  products  in 
contact  with  food).  Residues,  if  any.  are 
not  of  sufficient  magnitude  (ca.  18  parts 
per  billion  (ppb)  theoretical  maximum) 
to  warrant  toxicological  concern.  The 
rat  teratology  study  no-obser\'ed-effect 
level  (NOEL)  is  equal  to  100  milligrams 
per  kilogram  of  body  weight  per  day 
(mg/kg/day)  for  fetotoxic  and 
teratogenic  effects,  highest  level 
administered. 

2.  Magnesium  nitrate  is  being 
exempted  under  40  CFR  180.1001(d) 
because  it  is  considered  safe  based  on 
current  clearances  of  sodium  nitrate  and 
magnesium  chloride  in  §  180.1001(d)  and 
on  theoretical  maximum  residues  less 
than  0.5  ppm  in  crops.  Nitrosamine 
theoretical  maximum  residues  are  less 
than  4  ppb  in  the  formulation. 

The  Dow  Chemical  Co.  commented  on 
the  proposal,  objecting  to  the  exemption 
and  seeking  clarification  of  the  Agency's 
"Bases  for  Approval." 

The  Agency  has  reviewed  the 
objection  and  concludes  that  it  does  not 
contain  a  sufficient  scientific  basis  (o 
support  a  denial  of  the  Rohm  and  Haas 
request  for  exemption  of  2-methyl-4- 
isolhiazoiin-3-one.  5-chloro-2-methyl-4- 
isothiazoI)n-3-one.  and  magnesium 
nitrate  as  inert  ingredient  preservatives 
in  pesticide  formulations.  Therefore,  the 
Agency  concludes  that  issuance  of  this 
exemption  from  the  requirement  of  a 
tolerance  for  these  materials  under  40 
CFR  I80,1001(d).  application  to  growing 
crops  only,  is  safe  and  will  protect  the 
public  health.  A  description  of  the  Dow 
comments  and  the  Agency's  responses 
follows. 

1.  Dow  said  the  Agency's  value  of  18 
parts  per  billion  (ppb)  maximum 
calculated  residues  in  raw  agricultural 
commodities  is  too  low.  Dow  calculated 
that  residues  should  occur  ot 
approximately  14  parts  per  million 
(ppm). 

EPA  notes  that  the  proposal 
erroneously  states  that  2-meihyl-4- 
isothiBzolin-3-one  and  S-chloro-2- 
methyM-isothi3zolin-3-one  may  be  used 
in  combination  at  1.5  percent  of  the 
(pesticide)  formulation.  In  fact,  the  two 
ingredients  constitute  1.5  percent  of  the 
preservative  formulation,  but  are  limited 
to  a  final  concentration  of  2.25  ppm 


when  incorporated  into  the  pesticide 
formulation.  The  Agency's  calculated 
maximum  expected  residue  is  based 
upon  a  concentration  of  2-melhyl-4- 
isolhiazolin-3-ohe  and  5-chloro-2- 
methyl-4-isothiazolin-3-one  of  2.25  ppm 
and  the  "worst  case"  values  of  2  galloni 
(18  pounds)  of  pesticide  formulation  per 
acre  and  a  crop  yield  of  2,200  pounds 
per  acre,  resulting  in  the  18  ppb  residue 
figure.  The  Dow  calculation  was  based 
upon  a  limit  of  2-methyl-4-lsothiazolin-3- 
one  and  5-chIoro-2-methyl-4- 
isothia2olin-3-one  incorrectly  given  in 
the  proposal  as  1.5  percent  of  Ihe 
pesticide  formulation. 

2.  Dow  expressed  concern  about  Ihe 
Agency's  use  of  the  sentence.  "Residues, 
if  any.  are  not  of  sufficient  magnitude 
(ca.  18  ppb,  theoretical  maximum)  to 
warrant  toxicological  concern."  Dow 
said  that  it  implies  zero  residues,  which 
in  fact  is  virtually  impossible  to 
demonstrate. 

To  avoid  confusion,  the  Agerrey  is 
revising  this  sentence  to  read,  "Residues 
are  not  of  sufficient  magnitude  (ca.  18 
ppb,  theoretical  maximum)  to  warrant 
toxicological  concern." 

3.  Dow  said  that  in  the  rat  teratology 
study  it  is  unclear  whether  Ihe  no- 
observed -effect  level  (NOEL)  of  100  mg/ 
kg/day  refers  to  the  level  of  active 
ingredient  only  or  whether  the  NOEL 
refers  lo  the  entire  product. 

The  NOEl  referred  lo  in  the  proposal 
is  based  on  the  level  of  the  entire 
product,  i.e.,  an  isothlazolinone  solution 
containing  15.5  percent  active  ingredient 
(2-methyl-4-i8othia2olin-3-onc  and  5- 
chloro-2-methyi-4-i8othiazolin-3-onel 
and  is  expressed  as  such. 

4.  Dow  said  that  the  rat  teratology 
study  also  contained  evidence  of 
maternal  toxicity  and  that  this  effect 
should  be  considered  when  setting  the 
NOEL 

The  purpose  of  a  teratology  study  is  to 
determine  the  potential  of  a  test 
substance  to  induce  structural  and/or 
other  abnormalities  in  the  fetus  by 
exposure  of  the  mother  during 
pregnancy.  The  maternal  toxicity  in  a 
teratology  study  is  noted  and  a  maternal 
NOEL  is  often  reported.  However,  the 
NOEL  for  fetal  effects  is  based  solely 
upon  effects  on  the  fetus.  In  this 
particular  study,  no  effects  on  the  felus 
were  noted  despite  maternal  toxicity. 
Therefore.  Ihe  NOEL  for  felotoxicity/ 
teratology  corresponds  to  the  highest 
dose  tested. 

5.  Dow  submitted  a  published  article 
on  the  in  vitro  mutagenic  activity  of  2- 
methyl-4-isolhiazolin-3-one  and  5- 
chloro-2-methyl-4-isothiazolin-3-one 
(Wright,  et  aL  Mutation  Rest^urvh, 
119:35-13.1983). 
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The  Agenry  reviewed  the  Wright,  et 
a! .  study  and  concluded  that  although  it 
was  conducted  in  an  acceptable 
scientific  manner,  bacterial  test  systems 
are  not  appropriate  for  assessing  the 
mutagenic  potential  of  microbiocidea  in 
mammahan  systems,  The  test  compound 
has  been  clearly  demonstrated  to  be  a 
potent  micrnbionde  Therefore, 
mammaiian  systems  capable  of  utilizing 
natural  pathways  of  activation  and 
detoxification  appear  to  be  the 
appropriate  systems  for  detecting  the 
muiagenir.'.iy  of  2-methyI-4-isothiazolin- 
3-one  and  5-chloro-2-methyI-4-isothia- 
zolm-3-one. 

After  the  proposed  rule  was 
published,  EPA  initiated  new  review 
procediiiTs  for  ttiierance  exemptions  for 
inorMngrpdien's  Lfnder  these 
procedures  the  Agency  conducted 
another  review  of  the  data  supporting 
the  exemptions-from-lolerance  of  these 
ingredient.s. 

Additional  data  were  considered  as 
part  of  the  Agency's  "bases  for 
approval "  hut  were  not  noted  m  the 
initial  proposal.  These  data  include  two 
subchronic  studies  using  a  technical 
isothiazolinone  materia!  containing  56 
percent  active  ingredient.  The  results 
from  ihesc  studies  indiCHte  a  NOEL  in 
the  90-day  rat  dietary  study  of  800  ppm 
(highps'  dietary  concentration  tested) 
and  a  NOEL  in  the  9a-day  dog  dietary 
study  of  1.50«)  ppm  fhighest  dietary 
concentration  tested)  Efesed  on  a  review 


of  these  data,  the  Agency  has 
determined  that  no  additional  test  data 
will  be  required  to  support  these 
regulations. 

Since  2-mefhyl-4-isothia2oIin-3-one 
and  5-chloro-2-methyl-4-isothiazolin-3- 
one  are  present  aa  active  ingredients  in 
some  EPA-regifltered  antimicrobial 
products,  certain  data  requirements 
have  been  applied  to  these  products 
which  must  be  fulfilled  in  order  to 
maintain  the  existing  registrations.  This 
tiered  testing  approach  will  require 
additional  toxicity  testing  on  2-methyl-4- 
isothiazolin-3-one  and  5-ch!oro-2- 
methyI-4-isothiazQhn-3~one.  The  results 
of  this  testing  will  be  considered  in 
future  decisions  regarding  the 
exemptions  from  tolerance  for  these 
chemicals  as  ineii  tngredtenls. 

Based  on  the  above  information  and 
review  of  its  use.  it  has  been  found  that 
when  used  in  accordance  with  good 
agricultural  practices  these  ingredients 
are  useful  and  do  not  p^jse  a  hazard  to 
humans  or  Ihe  environment.  In 
conclusKjn.  the  Agency  has  determined 
that  the  amendmenl  to  40  CFR  Part  180 
will  protect  the  pubhc  health.  Therefore, 
the  regulation  is  established  as  set  forth 
above. 

Any  person  adversely  affected  by  this 
regulation  may.  wiihin  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Heanng  Clerk,  at  the  address 
given  above.  Such  objections  should 


specify  the  grounds  for  the  objections.  If 
a  hearing  is  requested,  the  objections 
must  state  the  issues  for  the  hearing  and 
the  grounds  for  the  objections-  A  hearing 
will  be  granted  if  the  objections  are 
supported  by  grounds  legally  sufficient 
to  justify  the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  August  Z6, 1986. 
Douglac  D.  Campt. 
Dirvcior.  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

PART  180— r  AMENDED) 

1.  The  authority  citation  for  Pari  180 
continues  to  read  as  follows. 

Authority:  21  U  S  C.  346a 

2.  Section  180.1001(d)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredients,  to  read  as  follows: 

§  180  1001  Exemptioos  from  the 
requirement  of  a  to4«rsnce. 


(dl- 


Magnesium   rwrate  (*i  cwiiotnation  *nm  2  methyM-*sothia«o*in-3-ooe  and  S-cft»o»tK2-mettiy*-4-     Nofw. 


0  0002?%  for  2.2S  ppm)  «t  tfie  lormuUljon  _    PmMrvatw« 
„.„ PresefvBUve 


2  M©tr>yl-*-«om<MOfciv3K)oe  |n  comb«t1»on  wrTh  5-chtoro-2-iw«ttyt-4-ttotft«iO(in.3-one)   , 


0  00022^  (or  ZJ35  ppm)  «i  Bw  lorrntiBSon       PrwMrvatrve 
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40  CFR  Part  180 

IPP  9E3605/R981;  FRL-3441-21 

Pesticide  Toterance  for  IHIetalaxyt 

agency:  Fjivironmental  Protection 
Agency  (EPA). 
AcnoM:  Final  rule. 


SUMMAAV:  This  rule  establishes  a 
tolerance  for  residues  of  the  fungicide 
metaUxyi  and  its  metabolites  in  or  on 
the  raw  agricultural  commodity  papaya 
The  Interregiondl  Research  Project  No.  4 
(iR-4)  petitioned  for  this  tolerance. 


EFFECTIVE  OATt  September  7. 1988. 
AOOAESS:  Written  objections,  identified 
by  the  document  control  number  [PP 
8fc:j605/R981|.  may  be  submitted  to; 
Hearing  Clerk  (A-llO),  Environmental 
PrntfTtion  Agency.  Rm  3708.  401  M 
SirMet  SW  .  Washington.  DC  2O4fi0 
FOR  FURTHEH  INFORMATION  CONTACT: 

By  mail:  Hoyt  )amerson.  Emergency 
Response  and  Minor  Use  Section  (TS~ 
767C).  Registration  Division  (TS- 
re7Cl.  Environmental  Protection 
Agency.  401  M  St..  SW  ,  Washington, 
DC  20480. 

Office  location  and  telephone  numl>er 
Rm.  71&  Cm  »2.  1921  Jefferson  Davis 


Highway.  Arlington.  VA  2220t  (703)- 
557-2310. 
SUPVlf  MCNTARV  INFORMATtON:  EPA 

issued  a  proposed  rule,  published  in  Ihe 
Federal  Register  of  )uiy  2a  1988  (53  FR 
27370).  in  which  it  was  announced  that 
Ihe  Interregional  Research  Project  No.  4 
(IR-41.  New  lersey  Agricultural 
Experiment  Station.  P.O.  Box  231. 
Rutgers  University.  New  Brunswick.  N| 
06903,  had  submitted  pesticide  petition 
8E3505  to  EPA  on  behalf  of  Dr  Robert  H. 
Kupehan.  National  Director.  lR-4 
Project,  and  Ihe  Agncultural  Experiment 
Station  of  California 

The  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
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Cosmetic  Act,  prdfuisf  the 
establishment  uf  a  tolerance  for  the 
combined  residues  of  the  fungicide 
melalaxyl.  |A/-(2.6-dimelhylphenyl)-A'- 
(methoxyacetyl)  alanine  methyl  esler] 
and  Its  metabialites  containing  Ihe  2.6- 
dimethylaniline  moiety,  and  Mhydroxy 
melhyl-6-methyl)-A'-(methoxyacetyl)- 
alanine  methylester.  each  expressed  as 
melalaxyl.  in  or  on  the  raw  agricultural 
commodity  papaya  at  0.1  part  per 
million  (ppm). 

The  petitioner  proposed  that  use  of 
melalaxyl  on  papaya  be  limited  to 
Hawaii  based  on  the  geographical 
representation  of  the  reside  data 
submitted.  Additional  residue  data  will 
be  required  to  expand  the  area  of  usage. 
Persons  seeking  geographically  broader 
registration  should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

There  were  no  comments  or  requests 
for  referral  to  en  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
all  other  rr^levant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Ba.'ied  on  the  data  and  information 
considered.  Ihe  Agency  concludes  that 
the  tolerance  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  wntten  objections 
with  the  Heanng  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  previsions  of  the  regulHiiun 
deemed  oh|ef;iionat»le  and  thf  grounds 
for  the  objections,  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  iegaliy  suiTicient  to  justify 
the  relief  sought. 

The  Office  of  Miinagf-ment  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291, 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  {Pub.  U  96- 
3S4.  94  Slat.  1164.  5  U-S.C  801-612).  the 
Admmisfralor  has  determined  that 
regulations  esldblishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  for  tolerance 
requirements  do  not  huve  a  significant 
economic  impact  on  b  substantial 
number  of  small  eniilies.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
YK  249501- 

Ust  of  Subjects  in  40  CFR  Pari  180 

AdminJslrative  practice  arwi 
prncedurc.  Agricultural  commodities, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 


Dated:  Auj[U8t  28. 1888. 
Douglas  D.  Campt. 
Director,  Office  of  Pesticide  Prosrams. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180— (AMENOEO] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  3Ma. 

2.  Section  180.408  is  amended  by 
adding  new  paragraph  (c).  to  read  as 
follows: 

;  180.408    Mctalaxyt;  toleraiKes  tor 
restduvs. 


(c)  Tolerances  with  regional 
registration  [refer  to  5  180  l(n))  are 
estabtished  for  the  combined  residues  of 
the  fungicide  metalaxyl  l.V-|2.6- 
dimethylphenyl)-M(methoxyacetyl) 
alanine  methyl  ester}  and  its  metabolites 
containing  the  2,6-dimethylaniIme 
moiety,  and  N-iZ-hydro-Ky  melhyi-6- 
methyl)- A'-tmethoxyacely  I  j-alanine 
methylester.  each  expressed  as 
melalaxyl.  In  or  on  the  following  raw 
agricultural  commodity: 


Co™«x», 

Parts  per 

mtion 

Papaya 

01 
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40  CFR  Part  186 

tFAP  5H5449/982:  FRL-3441-51 

Pestk:ide  Tolerance  For  FhszHard 

AGENCY:  Fjiviroiimental  f*rotection 
Agency  (EPA). 
action:  Final  nde. 

summary:  This  rule  establishes  a  feed 
additive  regulation,  to  permit  the 
combined  residues  of  the  fungicide 
fluzilazol.  bls(4-fluorophenyl)  methyl 
(lH-1.2,4-tria2ol-l-ylmc1hy!)silane.  in  or 
on  apple  pomace  at  3.0  parts  per  million 
(ppm).  This  regulation  to  establish  a 
maximum  permissible  level  for 
combined  residues  of  fluzilazol  was 
requested  by  the  E.l.  Du  Pont  de 
Nemours  &  Co.  to  permit  marketing  of 
feed  commodilii^s  resulting  from 
experimental  use  of  Ihe  fungicide  on 
apples.  This  temporary  tolerance 
expires  on  Octot)er  9, 1989. 
EFFECTIVE  DATE:  August  24, 1988. 
ADDRESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110), 


Environmental  Protection  Agency.  401  M 
Street  SW  .  Washington.  DC  ZfUtW. 
FOR  FURTHER  INFORMATION  CONTACT: 

By  mail: 

Lois  A.  Rossi,  Product  Mdnager  (PM)  21, 

Registration  Division  rTS-767C). 

Office  of  Pesticide  Programs. 

Environmental  Protection  Agency.  401 

M  Street  SW..  Washington  DC  20460. 
Office  location  and  telephone  number 

Room  227.  CM  =2.  1921  Jefferson 

Davis  Highway.  Ariinglon.  VA  222lie 

(7031-557-1900. 
SUPPl^MENTARY  INFORMATION:  On 
October  15,  1984.  EI.  Du  Pont  de 
Nemours  S  Co..  Inc..  Walker's  Mill. 
Barley  Mill  Plaza.  Wilmington.  DE  19898. 
submitted  a  feed  additive  petition  [FAP 
5H5449]  proposing  to  establish  feed 
additive  regulations  for  residues  of  the 
fungicide  fluzilazol  in  or  on  apple 
pomace  at  1.5  part  per  million  (ppm(. 
EPv\  issued  a  notice  of  the  petition  in  the 
Federal  Register  of  March  19.  1986  (51 
VH  9514).  Subsequently,  the  petitioner 
amended  its  petition  by  increasing  the 
proposal  for  the  feed  additive  regulation 
for  residues  of  fluzilazol  in  or  on  apple 
pomace  to  3.0  ppm. 

The  Agency  previously  established 
temporary  tolerances  for  fluzilazol  on 
October  9. 1986.  for  the  raw  agricullural 
commodities  (RAC)  apples  at  0.2 
(subsequently  increased  to  0.3)  parts  per 
million  (ppm),  miik  at  U.Ol  ppm.  liver  of 
cattle,  goats,  hogs,  horses,  and  sheep  at 
0.10  ppm  and  meat  and  meat  byproducts 
of  cattle,  goats,  hogs,  horses,  and  sheep 
at  0.01  ppm.  These  temporary  tolerances 
were  renewed  on  April  5. 1388.  and  will 
expire  on  October  9. 1989. 

This  feed  additive  regulation  is  being 
established  to  permit  processing  of 
apples  that  have  been  treated  in 
connection  with  EPA  Experimental  Use 
Permit  No.  352-EITP-123. 

The  scientific  data  reported  and  other 
relevant  material  have  been  evaluated. 
The  toxicological  data  considered  in 
support  of  this  regulation  include: 

(1)  A  1-year  dog  feeding  study  with  a 
systemic  no-observable  effect  level 
(NOEL)  of  0.2  mg/kg  body  weight/day 
(mg/kg/day): 

(2)  A  2-year  rat  feeding /oncogenic 
study  with  a  systemic  NOEL  of  046  mg/ 
kg/ day: 

(3)  A  2-year  mouse  feeding/oncogenic 
study  with  systemic  NOEL  of  3.4  mg/kg/ 
day: 

(4)  In  a  two-generation  rat 
reproduction  study,  the  parental  NOEL 
was  3.5  mg/kg/day.  Decreased  body 
weight  and  weight  gain  occurred  in 
parental  males  during  the  90-day  feeding 
study  at  19  mg/kg/day.  The 
reproductive  NOEL  and  LEL  could  not 
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be  determined  due  lo  inadequate  study 
protocol  The  deveiopmentai  NOEL  was 
shown  (tj  be  less  than  0  85  ms/ks/day. 
With  hydronephrosis  noted  at  weaning 
of  F3b  piip«  ai  the  low  dose  tested  of 
0.85  nig/li/dar 

(-5)  In  a  ra(  teratology  study,  the 
maternal  NOEIL  was  10  mg/kg/day 
There  was  increased  mortality  after  the 
23rd  da>  of  gestalion.  prolonged 
Re&tHtion.  decreased  food  consumption 
and  wel«[ht  gam  with  increased  relatrve 
and  absolute  liver  weights  at  100  mg/ 
kg/day.  The  developmental  NOEL  (both 
pre  and  postnatal)  was  shown  to  be  2 
mfi/kx/day  with  increased  incidence  of 
diUted  renal  pelvis  and  decreased  pup 
burv  iv.tl  at  10  mg/kji/day; 

(f>)  In  a  rabbit  teratology  study,  the 
maternal  NOEL  was  12  ma/kg/day  with 
decreased  food  consumption  and 
decreased  final  body  weight  at  35  mg/ 
kg/day.  The  developmental  NOEL  was 
12  mg/kg/day  with  increased 
resorptions,  abortions,  and  decreased 
fftal  weights  observed  at  35  mg/kg/day. 

Both  the  rat  and  mouse  oncogenicity 
studies  were  negative:  however,  the 
Toxicology  Br.^n<:h  Peer  Review 
Committee  determined  that  these 
studies  need  to  be  repeated  al  higher 
dose  levels  due  to  the  lack  of  sufficient 
toxicity  at  the  highest  dose.  A  battery  of 
mutHgenicity  studies,  including  gene 
mutation  (mammalian  and  bacienal). 
chromosonal  aberration,  and  DNA 
damage  and  repair  were  all  negative. 
Metabolism  in  laboratory  animals  is 
adequately  understood. 

Based  on  the  chronic  dog  ft»edlng 
study  with  8  NOEL  of  0-2  mg/kg/day 
and  using  a  300-fold  safety  factor,  the 
provisional  acceptable  daily  Intake 
(PADI)  is  iXXr  mg/kgyday.  This 
tolerance  plus  the  previously 
established  temporary  lolefances  rosult 
in  a  theoretical  maximum  residue 
contnbution  [TMRC)  for  the  LI.S. 
population  of  0.000370  mg/kgyday  This 
TWRC  represents  52.8  percent  of  the 
PADL 

The  nature  of  the  residues  is 
adequately  understood,  and  un 
ad(^uate  analytical  method,  gaa-hquid 
chromatography  using  nitrogen/ 
phosphorus  and  electron  capture 
detectors,  is  available  for  enforcement 
purposes. 

Based  on  the  information  considered, 
the  Agency  concludes  that  the  pesticides 
can  be  safely  used  in  the  prescnbed 
manner  when  such  use  is  in  accordance 
with  the  label  and  labeling  accfpled  in 
connection  with  the  experimental  use 
permiit  issued  pursuant  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  iFIFRfX)  as  amended  {88  Stat  973.  7 


U.SC.  Ida  el  seq).  Therefore,  the 
regulation  is  established  as  set  forth 

below.  This  regulation  will  expire  on 
October  9.  1989. 

An>  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  in  the  Federal  Register  file 
written  objections  with  the  Meannii 
Clerk,  at  the  address  given  above,  Surh 
objections  should  specify  the  pnjvisions 
(ff  the  regulation  deemed  obieclionable 
and  the  grounds  for  the  objections  If  a 
hearing  is  requested,  the  objeclions  must 
state  the  issues  for  the  heanng  and  the 
grtjunds  for  the  objections. 

The  Office  of  Management  and  Budget 
hdH  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  122P1   Pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  (Pub,  L  96-354.  94  Stat, 
1164.  5U  SC.  001-«121.  the 
AJ-Tiinistrator  has  determined  that 
regulations  establishing  new  food  and 
feeti  additive  levels,  or  conditions  for 
safe  use  of  additives,  or  raising  such 
food  and  feed  additive  levels  do  not 
have  a  significant  economic  impact  on  a 
sutistantial  number  of  small  entities  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of  Miiy 
4,  11*81  (46  FR  24M.'".l, 

List  of  Subjects  in  40  CFR  Port  188 

Animal  feeds.  Pesticides  and  pests. 

Reporting  and  recordkeeping 

requirements- 
Dated:  August  24.  1966. 

Douglu  D.  C«fBpt. 

Drr-^t.^r  Of^ta*  of Prsticide  Prograaw. 

Therefore.  40  CFR  Part  186  is 
amended  as  follows. 
1   In  Prtrt  IRa 

PART  166— (AMENDED  I 

a.  The  authority  dlatlon  for  Part  idtt 
reads  as  follows: 

Audiority:  21  U.S.C  34f) 

b.  By  adding  new  {  186.341S*  to  read 

as  follows: 

§18«^1S    FVixHazoL 

A  feed  additive  regulation  is 
established  lo  permit  residues  of  the 
fungicide  fluzilazot.  bis(4- 
fluorophenyljmethyl  (lH-1.2,4-triazol-l- 
ylmelhyl)  sllane.  in  or  on  (he  following 
processed  feed  when  present  therein  as 
a  result  of  application  lo  apples  in 
connection  with  an  experimental  use 
program  that  expires  October  9. 1989. 


FMdS 

P»tiper 

amon 

Eipiralion  daU 

AppWpo*n»ca 

30 

Octobv  9.  1968 

|FR  Doc  W-2D1  IB  Filed  9-^-e&  8:45  ami 

40  CFR  Parts  795  and  799 

(O«»TS-42073A;  FRL  3441-B] 

2-lylercaptob«ftzomi«zot*;  Final  Test 
Rut« 

AOENCV.  pjiviroomental  Protection 
Agency  (EPA|. 
action:  PVnal  rule. 

summary:  EPA  is  issuing  a  Final  lest 
rule,  under  section  4  of  the  Toxic 
Substances  Control  Act  |TSCA), 
requiring  manufacturers  and  proces&ors 
of  2-mercaptot)enzuthi8Zote  (MBT.  CAS 
No  149-30-4)  to  perform  te&ting  for 
persistence  and  mobility,  chronic 
aquauc  toxicity,  developmental  toxicity, 
reproductive  toxicity,  neurotoxicity,  and 
mutagenic  effects  m  the  dominant  lethal 
assay. 

DATC:  In  accordance  with  40  CFR  23.5, 
this  rule  shall  be  promulgated  for 
purposes  of  judicial  review  at  1  p.m. 
eastern  daylight  time  on  S**piember  21, 
1988-  These  regulations  shall  become 
effective  (V:tob«*r  21.  1988 
FOfI  FURTHCR  INFORMATIOM  COKTACT 
Michael  Stahl.  Acting  Director,  TSCA 
Assistance  Office  fTS-'99),  Office  of 
Toxic  S^ibstances.  Rm  EB-44  401  M 
Str»?et  SW..  Washmgtoa  DC  20460.  (202) 
554-1404  TDD  (202)  .^54-0551, 
SUPPt-CMCNTAMV  INFOflMATKm:  EPA  iS 
issuing  a  final  tp«t  rule  under  section 
4|a)  of  TSCA  to  require  health  effects, 
chemical  fate  and  environmental  efTecta 
testing  of  MBT. 

I*ublic  H'porting  burden  for  this 
c<»ilection  of  information  Is  estimated  to 
average  535  hours  per  response. 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  Information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  mformatlon.  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch.  1^1- 
223.  U.S.  Environmental  Protection 
Agency.  401  M  Street,  Washington.  DC 
20460:  and  lo  the  Office  of  Information 
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and  Regulatory  Affairs,  Office  of 
Vfanagement  and  Budget,  Washington. 
DC  20503 

I.  Introductioo 

A   Test  Rule  Development  Under  TSCA 

This  final  rule  is  part  of  the  overall 
implementation  of  section  4  TSCA  (Pub. 
L.  94-469,  90  Slat.  2003  et  seq..  15  U.S.C. 
2601  et  seq),  which  contains  oulhohty 
for  EPA  to  require  the  development  of 
data  relevant  to  assessing  the  risk  lo 
health  and  the  environment  posed  by 
exposure  to  particular  chemical 
substances  or  mixtures  (chemicatsl. 

Under  section  4(8l(ll  of  TSCA,  EPA 
must  require  testing  of  a  chemical  to 
develop  health  or  environmental  data  if 
the  Administrator  makes  certain 
findings  as  described  in  TSCA  under 
?tection  4(a)(1)  (A)  or  (D). 

Detailed  discussions  of  the  statutory 
section  4  findings  are  provided  in  the 
Agency's  first  and  second  proposed  test 
rules,  which  were  published  in  the 
Federal  Register  of  |uly  la  1980  (45  FR 
4asi0)  and  June  5. 1981  (4€  FR  30300). 

B.  Hi^ulalory  History 

The  Interagency  Testing  Committee 
(ITC)  designated  MBT  for  priority 
testing  consideration  in  its  15th  Report, 
published  in  the  Federal  Register  on 
November  29,  1984  (49  FR  40931 ).  The 
rrC  recommended  thai  MBT  be 
considered  for  chemical  fate  testing, 
including  dissociation  constant. 
persistence  in  water  and  soil,  and 
leaching  and  migration;  and 
environmental  effects  testing,  including 
acute  and  chronic  toxicity  to  fish, 
aquatic  invertebrates  and  plants,  and 
terrestrial  plants. 

FJ^A  responded  to  the  ITCs 
recommendations  for  MBT  by  issuing  a 
proposed  rule,  published  in  the  Federal 
Register  of  November  6, 1985  (50  FR 
461211.  which  would  require  that  MBT 
be  tested  for  oral  and  dermal 
pharmacokinetics,  deveiopmenlat 
toxicity,  reproductive  toxicity, 
neurotoxicity,  mutagenic  effects 
(chromosomal  aberrations),  aerobic 
aquatic  biodegradation,  indirect 
photolysis  screening  level  test,  chemical 
mobility,  fish  chronic  toxicity,  and 
daphnid  chronic  toxicity. 

The  proposed  rule  contained  a 
chemical  profile  of  MBT.  s  discussion  of 
EPAs  TS(!;A  section  4(a)  findings,  and 
the  proposed  test  standards. 

II.  Response  to  Public  Comments 

The  Agency  rec4?ived  wnlten 
comments  on  the  MBT  proposed  rule 
from  the  Rubber  Manufacturers 
Association  (RMAJ.  Dow  Chemicul 
Company,  and  Ihe  Rubber  Additives 
Program'panel  (RAPP)  of  the  Chemical 
Manufacturers  Association  (CMA).  A 


public  meeting  was  also  requested  by 
CMA  and  held  on  April  14. 1986.  The 
comments  received  by  the  Agency  in 
response  to  Ihe  MBT  proposed  rule  ere 
discussed  below. 

A,  /astificaUon  for  the  Subutantial 
Exposure  (Section  4(a )( J  f^Bf)  Finding 

1.  Production /ust:.  RMA  provided  the 
Agency  with  comments  and  additional 
information,  including  results  of  a 
survey,  regarding  exposure  to  and 
current  use  of  \Q3T.  The  presented 
survey  results  indicate  that  consumption 
of  MBT  as  a  vulcanizabon  accelerator  is 
850,000  pounds  per  year  and  that  MBT  is 
not  typically  used  in  high  volume 
products  such  as  tires,  or  in  consumer 
products.  Based  on  this  survey,  the  RM^X 
questioned  "'  '  '  whether  exposure  lo 
MBT  ts  sufficiendy  widespread  and 
substantial  to  support  issuance  of  a  teat 
rule." 

The  RAPP  9ur\'ey  confirms  FJ^As 
findings  that  MBT  is  now  ustnl  as  an 
accelerator  pnmaniy  in  certain  specialty 
products.  Howeve-T.  the  survey  fails  to 
indicate  that  the  major  use  of  MBT  is  m 
the  manufacture  of  several  other  rubber 
accelerators,  e  g„  NaMBT.  ZnMBT.  2^- 
dilhio-bisbenzolhittzoie  (MBTS).  Nlart- 
butyl-2-benzothiuzolesulfenamide 
(BBTS).  .V  cyclohexyl  2- 
benzolhiazolesulfenamide  (CBS),  and  .V- 
oxydiethylenc-2- 

benzothiazolesulfenamide  (OBTS)  (Rcf 
1).  The  total  amount  of  MBT  consumed 
in  production  of  these  derivatives  will 
greatly  exceed  the  amount  of  MBT  the 
RMA  indicates  will  be  consumed  in 
production  of  specialty  rubber  products, 
or  the  1983  sales  volume  of  5.956.000 
pounds  |Ref.  2).  Considering  the  large 
volumes  of  MBT  used  widely  in  both 
chemical  manufacture  and  as  a  specialty 
rubtxT  accelerator,  the  Agency 
maintains  that  potential  for  substantial 
exposure  to  MBT  may  exist  in  the 
workplace,  m  consumer  goods,  and  m 
receivnng  environments.  Furthermore, 
the  MBT-dcrived  rubber  accelerators 
have  a  strong  tendency  to  decompose  in 
the  vulcanization  procedure  and  can 
form  MBT  (Ref  3).  which  may  carry  over 
into  end-products  and  waste  effluents. 
Also,  introduction  of  the  MBT  salts  into 
the  environment  can  lead  to  the 
presence  of  MBT  by  simple  hydrolysis. 
Thus,  the  Agency  maintains  that  when 
the  total  pattern  of  MBT  usage  is 
considered,  sufficient  potential  for 
substantial  exposure  to  .MBT  exists  to 
support  testmg  requirements  under 
section  4la|(l)(Bl  of  TSCA. 

2.  Exposure  data /mom  tcring.  RAPP 
also  maintained  that  its  survey  of 
national  surface  waters  (16  sites, 
predominantly  in  the  middle  and  eastern 
United  States)  shows  that  MBT  is  not  a 


widespread  aquatic  oontamhianl 
because  no  MBT  was  detected  at  a 
stated  limit  of  detection  of  10  ppb. 

EPA  continues  to  believe  that  this 
study  was  limited  by  several 
experimental  deficiencies,  such  thai 
meaningful  interpretation  of  the  results 
is  difficult.  The  principal  shortcoming  of 
the  study  was  the  wide  variation  in 
recovery  of  MBT  from  field-spiked 
samples.  Compoundmg  this  analytical 
deficiency  is  the  choice  of  sampling 
locations,  which  generally  were  ver>' 
large  bodies  of  water  (such  as  the  Great 
Lakes),  far  removed  from  sites  that 
manufacture  or  process  MBT.  In 
addition,  although  some  sample  sites 
were  in  areas  of  heavy  industry  (i  e.. 
Mississippi  River  at  Memphis,  TN.  and 
Alton,  IL;  Missouri  River  at  St.  Louis. 
MO;  and  eastern  Lake  Erie  near  Ene. 
PA|.  these  sites  had  zero  percent 
recoveries  of  MBT  in  field-spiked 
samples,  Buggesiiny  that  any  MBT 
present  in  study  samples  would  also 
have  not  been  detected  by  the 
procedures  used.  In  contrast  to  the 
.ihove  data,  that  ha§  been  detected  in 
several  sites  associated  with  the 
production/processing  of  MBT  fRefs-  26 
through  28). 

3.  Exposure  data/tire  dust.  RAPP  also 
commented  that  the  Agency  may  have 
overestimated  Ihe  release  of  MBT  to  the 
environment  via  leaching  from  tjre  dust 
created  by  the  we.ir  of  tires  made  with 
MBT.  Among  the  reasons  given  were:  (1) 
MBT  accounts  for  less  than  10  percent  of 
accelerator  used  in  tires;  f2|  most  MBT 
IS  Ixiund  in  the  rubber  matnx  and 
leaches  slowly,  if  at  ell.  from  tire  dust 
contacting  water.  [3)  current  tire  wear  is 
much  longer  than  when  the  original  EPA 

estimate  was  made:  and  (4) MBT 

IS  too  unstable  on  the  terrestrial  soil  to 
remain  as  MBT  for  long  '  *  '." 

While  the  Agency  agrees  that  the  EPA 
estimate  of  12  million  pounds  of 
vulcanization  accelerators  (indudlng 
MBT)  released  annually  to  Ihe 
environment  (pnmaniy  soils  near 
highways)  via  deposition  of  lire  dust 
containing  accelerators  may  be  an 
overestimate  due  lo  the  greater  life  of 
current  tires,  the  Agency  mamtdins  that 
sufficient  questions  remain  about  the 
other  reasons  cited  by  RAPP  that  this 
scenario  should  remain  as  a  cause  for 
exposure  concern- 
First,  the  original  EIPA  esllmete  does 
not  state  that  all  tires  are  made  with 
MBT.  The  major  use  of  MBT  is  in  the 
rrjinufacture  of  other  rubber 
accelerators,  which  have  a  strong 
tendency  to  decompose  in  the 
vulcanization  process,  and  can  form 
MBT  and  carry  over  into  end  products 
and  waste  effluents,  considerably 
broadening  the  scope  of  potential 
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eAposure  |Ref.  1)-  St?cond  msufficienl 
data  exist  to  conclude  that  all  MBT  is 
tightly  bound  in  the  rubber  matrix.  The 
study  cited  by  the  RAPP  to  demonstrate 
only  a  limited  leaching  of  MBT  from  tire 
rubber  may  nctually  suggest  that  MBT 
leaching  can  be  significant  whfn 
consideration  is  given  to  the 
expenmenlal  design — a  simple  staric 
waler/tire  system.  In  this  system,  a 
rapid  equilibnum  level  of  MET  in  the 
water  was  achieved.  If  the  rubber  had 
been  exposed  periodically  to  fresh 
aqueous  media,  much  more  MBT  could 
potentially  have  been  leached  from  the 
rubber  Finally,  there  are  no  data  from 
which  to  conclude  that  MBT  will  not 
persist  in  roadside  soils  following 
deposition  via  tire  dust,  Furthermore, 
consideration  must  be  given  to  the 
possibility  that  MBT  entennc  soils  by 
thiH  mechanism  may  reach  drainage 
syiienis  via  runoff  and  subsequently 
reach  nearby  surface  waters 

4.  Exposure  data 'occupational  and 
consumer.  K,\PP  has  indicated  that  EF'A 
lacks  evidence  of  substantial  worker 
exposure  to  MBT,  citing  The  estimate  of 
the  National  Occupational  Exposure 
Survey  [\'OES  Ref.  4|  of  2.398  exposed 
workers,  and  the  use  of  protective 
equipment  and  good  hygiene  to  limit 
exposure,  particularly  because  of  the 
allergenic  properties  and  disagreeable 
odor  of  MBT 

While  the  Agency  agrees  that  the 
warning  properties  of  MBT  encourage 
the  limitation  of  work  exposure.  EPA 
does  not  believe  that  a  disagreeable 
odor  and  voluntary  use  of  protective 
equipment  will  necessanly  limit 
exposure  m  all  occupational  scenarios, 
nor  does  EPA  consider  the  NOES 
estimate  of  2.398  exposed  workers  to 
constitute  an  insubstantial  number 
Also,  this  number  may  be  an 
underestimate,  because  the  NOES 
covered  only  those  products  containing 
the  chemical  name  on  the  product  label, 
not  trade  name  products  where 
substantial  worker  exposure  could 
occur 

RAPP  also  commented  that  MBT  use 
in  Spandex-containing  clothing  has  been 
discontinued.  EPA  was  aware  of  this  at 
the  lime  the  proposed  rule  was  issued 
(Ref  1 1- 

5  Exposure  data/chemical  fate.  RAPP 
commented  that  chemical  fate  testing, 
particularly  indirect  photolysis,  of  MBT 
15  unwarranted  based  on  lank  of 
substantial  environmenial  occurrence. 
EP.A  finds  this  conclusion  to  be 
unjustified,  as  discussed  m  Unit  11. A. 2. 
of  this  preamble,  due  to  the  deficiencies 
of  the  RAPP  monitoring  study  Chemical 
fate  and  persistence  data  for  MBT  is 
necessary  to  support  an  Agency  rtsk 
assessment  of  MBT. 


B  fustificatian  for  Hazard  Potential: 
Environmental  Effects 

RAPP  maintains  that  by  applying  a 
1.000-fold  safety  factor  to  acute  toxicity 
data,  sufficient  environmental  effects 
data  exist  to  predict  thai  chronic 
toxicity  to  sensitive  aquatic  species  to 
MBT  at  predicted  environmental 
concentrations  will  not  occur.  RAPP 
notes  that  its  environmental  monitoring 
data  and  "worst  case"  modeling 
indicate  that  environmental  water 
concentrations  will  not  exceed  1  ppb. 
nearly  three  orders  of  magnitude  less 
than  the  lowest  documented  acute 
effects  level  for  Rsh  |6"0  ppb).  RAPP 
also  noted  that  a  previous  EPA  proposed 
rule  for  phenylenediamines  (PDAs) 
allows  use  of  a  100-fotd  safety  factor 
over  predicted  environmental 
concentration  to  assess  the  need  for 
chronic  effects  testing,  provided  that 
acute  effects  data  are  available  for  at 
least  three  spTies  (51  FR  472;  January  6, 
1986). 

The  Agency  considers  the  cited 
environmental  monitonng  data, 
however,  to  be  inadequate  as  discussed 
in  Unit  II.A.2.  of  this  preamble.  The 
"worat  case"  predicted  concentration 
cited  by  RAPP  of  less  than  1  ppb  is 
based  on  uniform  dispersal  of  released 
MBT  to  all  United  States  surface  waters. 
In  contrast,  the  Agency  has  estimated 
that  MBT  surface  water  concentrations 
near  manufacturing  sites  could  range 
from  2.96  to  385  ppb  (Ref,  5).  using 
confidential  production  and  release  data 
submitted  by  the  mannfjicturers. 

Acute  toxicity  data  are  available  for 
three  fish  species  (Refs.  6  through  8).  an 
invertebrate  (Refs.  9  and  10).  and  an 
alga  (Refs.  11  and  121-  The  trout  data 
were  obtained  under  flow-through 
conditions,  with  the  MBT  concentrations 
periodically  measured.  All  other  studies 
adhered  to  standard  static  screening 
protocols,  with  no  measurement  of  test 
matenal  concentrations 

With  regard  to  the  need  for  chronic 
toxicity  testing.  EPA.  m  the  Notice  of 
l*roposed  Rulemaking  (N'PR)  (51  FR  472; 
January  6.  19861  for  PDAs,  proposed 
that  fish  early  life  stage  tests  or  daphnid 
life-cycle  tests  (chronic  toxicity  tests) 
should  be  conducted  if  any  LC50  or 
EC50  was  less  than  or  equal  to  100  times 
the  predicted  environmental 
concentration  (PEC),  All  of  the  MBT 
EC50  or  LC50  values  are  less  than  100 
limes  the  median  or  maximum  PEC.  The 
algal  RC50  value  is  less  than  100  times 
the  minimum  PEC  In  the  2,6-di7er/-bu(yl 
phenol  NPR  (52  FR  23862.  June  25.  1987). 
the  Agency  proposed  an  additional 
dt^ision  criteria  for  determining 
whether  chronic  toxicity  tests  should  be 
conducted,  viz..  EC50  or  LC50  less  than  I 


mg/L.  The  MBT  96-hr  LC50  values  for 
rainbow  trout  are  both  less  than  1  mg/L 

In  the  tributyl  phosphate  NPR  (52  FR 
43346.  November  12. 1987).  the  Agency 
proposed  that  chronic  toxicity  tests 
should  also  be  conducted  if  the  ratio  of 
the  24-hr  to  96-hr  LC50  (for  4-day  acute 
tests)  or  the  24'hr  to  48-hr  LC50  [for  2- 
day  acute  tests]  was  greater  than  or 
equal  to  2  and  if  the  EC50  or  LC50  was 
less  than  or  equal  to  150  mg/L.  For  MBT. 
the  bluegiU  96-hr  LC50  is  less  than  100 
mg/L  and  the  24-hr  to  96-hr  LC50  ratio  is 
greater  than  2.  Thus.  MBT  satisfies  the 
cnteria  originally  proposed  as  well  as 
those  subsequently  proposed  for  other 
chemir^l  substances  for  conducting 
chronic  toxicity  tests.  These  decision 
criteria  were  proposed  in  the  reproposed 
PDAs  NPR  (53  FR  913,  January  14.  1968). 

C  Health  Effects 

1.  Need  for  testing/testing  scheme. 
RAPP  noted  that  the  ITC  in  its  initial 
review  of  MBT  did  not  recommend 
health  effects  testing.  It  also  suggested 
that  It  would  be  prudent  to  wait  for  the 
evaluation  of  the  results  of  ongoing 
(pharmacokinetic)  and  completed 
(bioassay)  tests  prior  to  initiating  further 
health  effects  studies,  and  that  any 
further  testing  considered  necessary 
should  be  conducted  using  a  tiered 
approach  A  tiered  scheme  was 
proposed  by  RAPP 

In  response  to  these  comments.  EPA 
notes  that  the  report  prepared  by  the 
ITC  was  a  preliminary  assessment  of  the 
potential  need  for  further  testing  of 
MBT.  EPA's  proposed  requirements  for 
health  effects  testing  of  MBT  were  a 
consequence  of  a  tiered  approach  to 
evaluate  the  need  for  testing  of  existing 
chemicals.  This  does  not  imply  any 
inconsistency  with  the  ITC 
recommendation  but  rather  the 
evolution  of  a  testing  strategy  as  more 
information  has  become  available.  The 
Agency  has  considered  the  NTP  chronic 
study  in  the  development  of  the  test  rule 
for  MBT.  and  is  not  requiring  further 
chronic  and  oncogenicity  testing.  The 
design  of  the  particular  chronic  bioassay 
performed  by  NTP.  however,  is  not 
adequate  to  answer  all  toxicologies) 
question*  of  concern. 

2.  Developmental  toxicity  testing. 
RAPP  maintains  that  there  is  insufficient 
evidence  to  justify  the  proposed 
requirement  for  testing  MBT  for 
leraiogenic  potential  m  two  species, 
because  a  study  by  Hardin  et  al  (Ref. 
13)  showed  no  indication  that  MBT  was 
a  teratogen  when  tested  in  rats  by 
intrapehloneal  injection  at  the 
maximum  tolerated  dose,  it  was  the 
conclusion  of  these  authors  that  there 
was  no  need  for  further  testing  of  MBT 
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In  addition.  RAPP  is  trying  to  locate  a 
Japanese  teratogenicity  study.  In 
consideration  of  the  existing  data,  RAPP 
urges  that  the  Agency  limit  the 
developmental  toxicity  testing  to  only 
one  species. 

As  stated  in  the  proposed  rule  (50  FR 
46121),  the  Agency  has  reviewed  several 
teratology  and  reproduction  studies 
(Refs.  13  through  17)  and  has  found  them 
to  be  inadequate  to  reasonably  predict 
the  developmental  and  reproductive 
toxicity  of  MBT.  Several  of  these  studies 
were  designed  as  screening  studies: 
others  were  abstracted  from  Russian 
literature  and  details  necessary  for  a 
thorough  review  were  not  available.  The 
Hardin  et  al.  study  is  of  limited  value 
because  it  was  designed  as  a  screening 
study,  and  the  group  sizes  used  were  too 
small.  It  has  been  a  longstanding  OTS 
policy  to  require  testing  in  at  least  two 
mammahan  species  in  order  to 
adequately  assess  the  potential 
developmental  toxicity  of  an  agent.  For 
these  reasons.  EPA  believes  that 
existing  data  are  insufficient  for 
evaluating  the  teratogenic  risk  potential 
of  MBT.  and  that  testing  in  two  species 
is  necessary  for  the  development  of 
adequate  data. 

3.  Reproductive  toxicity  testing.  RAPP 
states  that  the  mulligeneration 
reproductive  study  cannot  be  justified 
by  the  available  data,  and  points  out 
that,  in  the  proposed  test  rule  for 
cumene  (50  FR  46104;  November  6. 1985). 
the  Agency  slates  that  a  mulligeneration 
reproductive  test  will  not  be  required  for 
cumene  in  the  absence  of  evidence  of 
reproductive  organ  toxicity  in  a 
subchronic  lest.  RAPP  has  reviewed  the 
90-day  subchronic  study  conducted  for 
NTP  (Ref  16)  and  subm'itted  in  1985  by 
Mobay  Chemical  Corp.  No  evidence  of 
significant  lesions  in  any  of  the 
reproductive  organs  of  rats  or  mice  were 
reported  in  that  study.  RAPP  suggests 
that  the  Agency  postpone  a  decision  on 
a  multigeneralion  study  until  after  the 
results  of  the  NTP  2-year  chronic 
bioassay  are  reviewed  and  the  results  of 
the  required  dominant  lethal  assay  are 
available. 

When  section  4  findings  are  based  on 
the  potential  for  substantial  exposure, 
as  for  MBT.  EPA  requires  testing  for 
reproductive  effects  unless  sufficient 
data  adequately  describing  reproductive 
effects  are  available.  With  regard  to  the 
NTP  90-day  subchronic  study  referred  to 
by  RAPP.  the  type  of  90-day  subchronic 
study  conducted  with  MBT  is  not  the 
same  as  that  conducted  with  cumene. 
The  subchronic  study  proposed  by  the 
Agency  for  cumene  containud  specific 
requirements  for  extensive  evaluation  of 
the  reproductive  <jigans  of  both  male 


and  female  animals.  The  subchronic 
study  of  MBT  conducted  for  NTP  did  not 
contain  such  an  extensive  evaluation  of 
reproductive  organs  since  the  purpose  of 
this  study  was  to  define  the  appropnate 
dose  levels  for  a  chronic  bioassay. 
Furthermore,  histopathology  of  the 
reproductive  organs  will  not  provide  the 
needed  information  regarding  the 
integrity  of  the  functioning  of  the 
reproductive  system.  In  cases  of 
substantial  exposure  to  an  agent,  as 
with  MBT,  EPA  requires  data  both  on 
morphology  and  on  physiology  in  the 
form  of  a  two-generation  reproductive 
effects  study.  The  design  of  a  dominant 
lethal  assay  in  which  only  male  animals 
are  exposed  and  only  for  a  relatively 
short  period  prior  to  mating  does  not 
provide  enough  information  to 
adequately  describe  the  effects  on 
reproduction  of  long-term  exposure  to  a 
compound.  Furthermore,  in  a  dominant 
lethal  study  only  the  male  animal  is 
exposed  to  the  test  agent  and  the  end 
points  that  are  assessed  are  only  a  small 
fraction  of  what  is  needed  to  adequately 
evaluate  the  potential  reproductive 
toxicity  of  an  agent. 

4.  Neurotoxicity  testing.  RAPP 
contends  that  there  is  no  indication  that 
MBT  is  a  potential  neurotoxic  agent,  and 
that  this  is  supported  by  the  lack  of  any 
histologically  observed  nervous  system 
damage  in  the  NTP  subchronic  study. 
and  the  lack  of  structural  similarity 
between  MBT  and  any  known 
neurotoxic  solvents.  RAPP  also  believes 
that  no  laboratories  in  this  country  are 
available  to  perform  the  test,  and  that 
the  lack  of  experience  with  this  test 
would  make  assessing  the  results 
regarding  human  health  difticull.  RAPP 
suggests  that  if  neurotoxicity  tests  are 
required,  the  functional  observational 
battery  and  neuropathology  studies 
should  be  conducted  m  sequence  on  the 
same  animals. 

The  NTP  bioassay  was  designed  to 
assess  carcinogenicity,  and  not 
neurotoxicity.  As  stated  in  the  proposed 
rule,  no  data  on  the  neurotoxic  effects  of 
MBT  have  been  found  in  the  literature. 
Because  EPA  finds  that  there  is  a 
potential  for  substantial  exposure  to 
MBT,  EPA  is  requiring  that  adequate 
neurotoxicity  data  be  developed.  With 
regard  to  laboratories  available  to 
perform  the  test.  EPA  points  out  that  the 
required  lest  protocol  is  in  current  use  in 
the  research  community  and  on  the  C9 
aromatic  hydrocarbon  fraction  (50  FR 
20675;  May  17,  1985).  and  that  industry 
has  conducted  such  neurotoxicity 
studies  on  arrylamide.  In  addition,  EPA 
has  reviewed  the  availability  of  contract 
laboratory  facilities  to  conduct  the 
neurotoxicity  testing  requirements  (Ref 


29)  and  believes  that  facilities  wilt  be 
made  available  for  conducting  these 
tests.  The  Agency  does  agree  that  the 
neuropathology  study  could  be 
combined  with  other  neurological  test 
protocols  without  adversely  affecting 
the  quality  of  either  study,  if  the 
provisions  of  both  guidelines  are 
followed. 

5.  Xfulagenicity  testing.  CMA  agrees 
that  the  dominant  lethal  study 
conducted  by  Aleksandrov  (Ref  IS)  is 
inadequate  and  that  the  dominant  lethal 
effect  should  be  further  examined  by 
performing  a  second  assay,  but  stales 
that  proceeding  directly  to  the  dominant 
lethal  lest  should  preclude  the  necessity 
of  lower  tier  testing. 

The  Agency  agrees  that  the  necessity 
of  lower-tier  testing  for  chromosomal 
aberrations  is  precluded  by  industry's 
agreement  to  conduct  a  dominant  lethal 
assay,  and  by  the  fact  thai  a  2-year 
chronic  bioassay  has  already  been 
completed  by  NTP.  Therefore,  lower-tier 
mutagenicity  testing  will  not  be  required 
in  this  rule. 

D.  New  Information 

Results  of  five  pharmacokinetic 
studies  (Refs.  21  through  25).  comparing 
the  kinetics  and  metabolism  of  the  oral 
and  dermal  routes  of  exposure,  were 
voluntarily  submitted  to  EPA  by  CMA. 
EPA  has  reviewed  these  studies  and 
finds  them  to  be  well-designed  and  well- 
performed.  Further  pharmacokinetic 
testing  is  not  being  required  for  MBT  al 
this  time:  however,  additional 
pharmacokinetic  testing  may  be 
required  at  a  later  date,  pending  reviev^- 
of  the  data  generated  as  a  result  of  this 
final  rule. 

E.  Persons  Required  to  Test 

CMA  commented  that  "any  testing  to 
be  mandated  through  a  test  rule  should 
include  among  those  responsible  for  the 
testing  program  persons  who  import 
rubber  articles  containing  MET."  CMA 
pointed  out  that  MBT  is  manufactured 
abroad  and  imported  to  the  United 
States  both  as  a  pure  chemical  and  in 
mixtures,  and  as  a  constituent  of 
articles - 

The  Agency  agrees  with  this 
comment,  and  has  clarified  in  Unit  III.  E. 
of  this  preamble  that  the  term 
"manufacturers"  includes  not  only 
importers  of  MBT  itself  bul  also 
importers  of  rubber  articles  that  contain 
MBT.  EPA  believes  that  use  and 
disposal  of  these  articles  contribute  to 
human  and/or  environmental  exposures 
that  are  part  of  the  basis  for  the 
Agency's  finding  that  testing  is 
warranted  and  necessary. 
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Manufacturers  are  defined  by  TSCA 

section  3(71  !o  include  Ihose  who 
"import  into  the  customs  terriiorv-  uf  ihe 
United  States."  In  other  TSCA  actions 
under  sections  6  and  Q.  and  in 
(iisrussions  of  auihonty  under  sections  5 
and  13,  EPA  has  determined  that 
importation,  whether  it  be  in  the  form  of 
imports  of  pure  chemical  suhstances. 
mixtures  or  articles,  is  included  within 
the  TSCA  definition  of  "manufacture. " 

III.  Findings 

A  Ell  vironmental  Effects  and  Cbemica! 

Fate 

EPA  is  basing  its  final  environmental 
effects  and  chemical  fate  testing 

requirements  for  MBT  on  the  authont\' 
of  sections  4(a)(ll  (A)  and  (B)  of  TScA. 
in  addition  to  the  information  presented 
m  this  final  rule,  the  TSCA  sections 
4(a)(l]  (A)  and  (B)  findings  are  diso 
supported  by  additional  information 
discussed  in  the  preamble  to  the 
proposed  test  rule  for  MBT  and  which  is 
contained  m  the  rulemaking  record  for 
this  action. 

Under  TSCA  section  4(al(l)(B)(il,  EPA 
finds  that  MBT  is  produced  in 
substantial  quantities.  This  finding  takes 
into  account  TSCA  section  8(a) 
information  that  was  submitted  by  the 
manufacturers  of  MBT.  the  indirect 
production  of  MBT  as  a  result  of  the 
breakdown  of  MBT- derived  accelerators 
during  vulcanization  [Ref.  3).  and  iJie 
1983  sales  volume  of  MBT.  which  was 
reported  by  the  US.  International  Trade 
Commission  to  be  5.958.000  pounds  fRef. 

EP.^  also  finds  that  there  may  be 
substantia!  quantities  of  MBT  entering 
the  environment,  i  his  find^np  considers 
TSCA  section  a(a|  release  data 
submitted  by  the  manufacturers  of  MBT. 
releases  from  processing,  di^iposal.  and 
coolants,  and  EP.-Vs  estimate  that  over  1 
rriLllinn  pounds  of  MBT  may  be  lost  to 
'hf-  environment  annually  through  both 
■iirprf  and  indiref:t  discharges.  MBT 
T'-ieasp  IS  also  pxpfcted  to  occur  as  a 
rt";,;li  of  the  breakdown  of  MBT-dnrived 
a-  ccierators  ir  discarded  rubber 
pro<)ucts 

Under  TSCA  section  4(a)m(A](il.  EPA 
finds  that  the  manufacture,  processing. 
use.  and  disposal  of  MBT  may  present 
an  unreasonable  nsk  of  injury  to 
organisms  in  the  aquatic  environment. 
EPA  IS  basing  this  finding  on  FC30  or 
LCSO  vdlues  that  are  less  than  100  times 
the  minimum,  median,  or  maximum 
predicted  environmental  concentration 
IPEC)  values,  two  LC50  values  that  are 
less  than  1  mA/U  and  tor  dn  LC50  value 
greater  than  1  mg/L  but  less  than  100 
mg/L  the  24-hr  to  96-hr  LC30  ratio  is 
greater  than  2  EPA  believes  that  chronic 


effects  may  occur  at  anticipated 
environmental  concentrations. 

El'A  has  found  no  data  on  the  chronic 
effects  of  MBT  on  fish  and  aquatic 
invertebrates  EPA  also  concJudea  that 
data  are  insufficinnt  to  reasonably 
predict  the  biodegradation,  indirect 
photolysis,  and  chemical  mobility  of 
MBT  once  it  is  released  into  Ihe 
environment.  Therefore,  under  TSCA 
sections  4fa)(1)(A}(ii|  and  4(aHt)(B)(ii). 
EPA  concludes  that  available  data  are 
insufficient  to  reasonably  determine  or 
predict  the  chronic  effects  on  fish  and 
aquatic  invertebrates  fmm  the 
manufacture  processing,  use.  and 
disposal  of  MBT.  or  the  persistence  and 
mobility  of  MBT  released  from  such 
activities.  EPA  finds  that  testing  of  MBT 
is  necessary  to  develop  such  data,  and 
believes  that  data  resulting  from 
environmental  effects  and  chemical  fate 
testing  wilt  be  relevant  to  a 
determination  as  to  whether  the 
manufacture,  processing,  use,  or 
disposal  of  MfiT  dtws  or  does  not 
present  an  unreasonable  risk  of  injury  to 
the  environment. 

The  Agency  finds  that  sufncient  data 
are  available  in  the  published  literature 
to  satisfy  the  PTC's  recommendation  that 
the  disftoaation  constant  be  determined. 
Two  expenmentally-derived  values 
have  been  found  in  the  literature 
indicating  that  the  dissociation  constant 
IS  5.93  (Ref  19| 

After  reviewing  and  evaluating  the 
existing  aquatic  toxicity  data  for  MBT, 
EPA  has  determined  that  there  are 
sufficient  data  available  to  reHSonably 
predict  the  acute  toxicity  of  MBT  to  fish, 
aquatic  invertebrates,  and  plants  MBT 
has  been  shown  to  exert  a  high  acute 
toxicity  in  rainbow  trout  (Ref  6)  with  a 
96-hour  LC«  of  0  75  mg  /  L.  Dophnia 
magna  has  been  shown  to  have  a  4ft- 
hour  LCm  value  of  4  1  mg/L  (Ref  9].  and 
Selenastrjm  capncomutum  has  a  W- 
hour  EC^  of  0.23  mg/L  (Ref  11) 
Therefore.  EPA  is  not  requinng  any 
additional  acute  toxicity  tests  at  this 
time.  Should  the  existina  data  and  the 
chronic  testing  required  m  this  rule 
provide  results  indicating  a  hiah  pnonty 
for  control  of  aquatic  concentrdtions  of 
MBT  under  the  Clean  Water  Act,  EPA 
may  at  that  time  propose  additional 
acute  and/or  chronic  testing  to  establish 
water  quality  cntena  pursuant  to 
section  304|a|(l  i  of  the  Clean  Water  Act. 

The  Agency  has  no  evidence  of 
substantial  exposure  of  terrestrial  plants 
.ilong  the  roadside  to  MBT  from  tire 
dust,  therefore,  the  Agency  did  not 
propose,  and  at  this  time  is  not 
requiring,  any  acute  or  chronic  toxicity 
testing  for  lerrestnal  plants,  as  had  been 
recommended  by  the  ITC. 


B.  Human  Health  Effects 

EPA  is  basing  its  final  health  effects 
testing  requirements  for  MBT  on  the 
authority  of  TSCA  section  4(a)(l|iB|. 
EPA  finds  that  MBT  is  produced  in 
substantial  quantities  (See  Unit  III. A.  of 
this  preamblel  EPA  also  finds  that  there 
may  be  substantial  human  exposure  to 
MBT.  The  National  Occupational 
Hazard  Sur\'ey  (NOMSl,  conducted  from 
1972  to  1974  jRef  20|.  estimates  that  as 
many  as  558.893  people  m  the  chemical 
industry  may  t>e  exposeti  to  MBT  The 
National  CX:cupational  Exposure  Survey 
(NOES)  data  base  (Ref  41  estimates  that 
2.398  workers  (of  whum  119  are  female) 
are  exposed  to  MBT  as  a  result  of  its 
presence  in  finished  mbber  products. 

EiPA  finds  that  there  are  sufficient 
data  availably  to  reasonable  determine 
or  predict  the  pharmacokinetics,  acute 
effects,  chronic  effects,  oncogenic 
effects,  and  gene  mutation  effects  of 
exposure  to  MBT  at  this  time.  Under 
TSCA  section  4(A)(l)(B)|ii|.  EPA  finds 
that  there  are  insufficient  data  available 
lo  reasonably  determine  or  predict  the 
effects  of  the  manufacture,  processing, 
use,  and  disposal  of  MBT  in  the  areas  of 
developmental  toxicity,  reproductive 
toxicity,  chromosomal  aberrations,  and 
neuroloxiaty,  EI'A  finds  that  testing  of 
MBT  is  necessary  to  develop  such  data, 
and  believes  that  data  resulting  from 
health  effects  testing  will  be  relevant  to 
a  determination  as  to  whether  the 
manufacture.  prtK:es8ing.  use.  or 
disposal  of  MBT  does  or  does  not 
present  an  unreasonable  risk  of  injury  to 
human  health. 

C.  Required  Testing  and  Test  Standards 

On  the  basis  of  these  findings,  EPA  is 
requiring  that  chemical  fate, 
environmental  effects,  and  health  effects 
testing  be  conducted  for  MBT  in 
accordance  with  specific  test  guidelines 
set  forth  in  40  CFR  Parts  796.  797.  and 
798.  The  tests  are  to  be  conducted  in 
accordance  with  EPA's  TSCA  Good 
laboratory  Practice  Standards  in  40  CFR 
Part  792. 

On  the  basis  of  the  findings  presented 
above  for  chemical  fate  testing,  the 
Agency  is  requmng  that  MBT  be  tested 
for  (1)  Biodegradation  using  the  test 
guidehne  specified  in  40  CFR  796  310a, 
(2)  indirect  photolysis  screening  using 
the  lest  guideline  specified  in  40  CFR 
795.70.'  promulgated  with  this  final  rule: 


'  1  706-70  Indinfct  phoioiyns  scjveiung  tgsL 
tiunlifiht  pf>otol}-n/M  in  waiers  containing  dissolved 
hiimit  tubsiance^.  wav  proposed  as  1796.3705  In  &1 
n»47il8nwiry  0.1980 
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and  (3)  chemical  mobility  using  the  lest 
guidehne  specified  In  40  CFR  796.2750. 

On  Ihe  basis  of  the  findings  presented 
in  Unit  III  A.  for  environmental  effects 
testing.  Ihe  Agency  is  requiring  that 
chronic  toxicity  testing  of  MBT  be 
conducted  on  (1)  rainbow  trout  [Salmo 
^airdneri]  using  the  lest  guideline 
specified  in  40  CFR  797.1600:  and  (2) 
Duphnia  magna  using  the  test  guidelines 
specified  in  40  CFR  797.1330. 

On  the  basis  of  the  findings  presented 
in  Unit  IIIB.  of  this  preamble  for  health 
effects  testing,  the  Agency  is  requiring 
that  MBT  be  tested  for;  (1) 
Developmental  toxicity  hi  two 
mammalian  species  using  the  lest 
guideline  specified  in  40  CFR  798,4900: 

(2)  reproductive  toxicity  using  the  lest 
guideline  specified  in  40  CFR  798.4700: 

(3)  neurotoxicity  using  the  test 
guidelines  specified  in  40  CFR  798,ti050. 
79B.6200  and  798.6400.  and  (4) 
mutagenicity  (dominant-lethal  assay) 
usmg  the  guidelines  specified  in  40  CFR 
798.5450.  A  positive  result  in  the 
dominant-lethal  assay  may.  after  a 
public  program  review,  trigger  a 
heritable  translocation  assay  using  the 
procedure  specified  in  40  CFR  79B.54tK). 
If  the  dominant-lethal  assay  is  negative. 
no  further  chromosomal  aberration 
testing  shall  be  required  for  MBT. 

If  Ihe  results  of  the  dominant-lethal 
assay  are  positive,  EPA  will  hold  a 
public  program  review  prior  lo  requiring 
the  initiation  of  the  heritable 
translocation  assay.  Public  participation 
in  this  program  review  will  be  in  the 
form  of  written  comments  or  a  pubHc 
meeting.  Request  for  public  comments  or 
notification  of  a  public  meeltng  will  be 
published  in  the  Federal  Register. 
Should  EPA  determine,  from  the 
available  weight  of  evidence,  that 
proceeding  to  Ihe  heritable  translocation 
test  is  no  longer  warranted,  the  Agency 
would  propose  to  repeal  that  test 
requirement  and,  after  public  comment, 
issue  a  final  amendment  lo  rescind  the 
rpquirenienl. 

F.PA  is  requiring  that  the  TSCA 
Chemical  Fate.  Environmental  Effects, 
and  Health  Effects  Test  Guidelines 
referenced  in  Unit  III.C.  of  this 
preamble,  and  revisions,  shall  be  the 
test  standards  for  the  purposes  of  the 
required  tests  for  MBT,  The  TSCA  test 
guidelines  for  chemical  fate,  aquatic 
toxicity,  and  health  effects  testing 
specify  generally  accepted  minimum 
conditions  for  determining  chemical 
fate,  aquatic  organism  toxicities,  and 
health  effects  for  substances  such  as 
MDT  to  which  humans  and  Ihe 
environment  are  expected  to  be 
exposed.  The  Agency  believes  that  these 
test  methods  reflect  the  current  stale  of 
the  science  for  testing  chemicals  such  as 


MBT  for  the  specified  end  points.  The 
guidelines  for  rainbow  trout  and 
Daphnia  magna  chronic  toxicity  have 
been  modified  in  this  rule,  due  to 
concern  over  the  stability  of  MBT  in 
water. 

D.  Test  Substance 

EPA  Is  requiring  that  MBT  of  at  least 
98  percent  purity  shall  be  used  as  the 
test  substance.  MBT  of  such  purity  is 
commercially  available. 

£1  Persons  Required  to  Test 

Section  4(b)(3)(B)  specifies  that  the 
activities  for  which  the  Agency  makes 
section  4(a)  findings  (manufacture. 
processing,  distribution  in  commerce. 
use.  and/or  disposal)  determine  who 
bears  the  responsibility  for  testing  a 
chemical.  Manufacturers  and  persons 
who  intend  to  manufacture  the  chemical 
are  required  lo  test  if  the  findings  are 
based  on  manufacturing  ("manufacture" 
is  defined  in  section  3{7)  of  TSCA  to 
mcluda  "import"  and  in  this  case 
includes  importers  of  rubber  articles 
that  contain  MBT).  "Manufacture"  also 
includes  byproduct  manufacture,  and 
while  EPA  has  not  identified  any 
byproduct  manufacturers  of  MBT,  such 
persons  are  subject  to  the  requirements 
of  this  test  rule.  Processors  end  persons 
who  intend  to  process  Ihe  chemical  are 
rt^quired  lo  test  if  the  findings  are  based 
on  processing.  Manufacturers  and 
processors  and  persons  who  intend  to 
manufacture  or  process  the  chemical  are 
required  to  test  if  the  exposures  giving 
rise  lo  the  potential  risk  occur  during 
distribution  in  commerce,  use.  or 
disposal  of  the  chemical. 

Because  EPA  has  found  that 
manufacturing,  processing,  use,  and 
disposal  of  MBT  results  in  e.xposure  that 
may  lead  to  an  unreasonable  risk,  EPA 
is  requiring  that  persons  who 
manufacture  or  process,  or  who  intend 
to  manufacture  or  process,  MBT,  other 
than  as  an  impurity,  al  any  time  from 
the  effective  date  of  the  final  lest  rule  lo 
the  end  of  the  reimbursement  period  are 
subject  lo  the  testing  requirements 
contained  in  this  final  niie.  The  end  of 
the  reimbursement  period  will  be  5 
years  after  the  last  final  report  is 
submitted  or  an  amount  of  time  equal  to 
that  which  was  required  to  develop 
data,  whichever  is  later. 

Because  TSCA  contains  provisions  to 
avoid  duplicative  testing,  not  every 
person  subject  to  this  rule  must 
individually  conduct  testing.  Section 
4(bl|3)(  A)  of  TSCA  provides  that  EPA 
may  permit  two  or  more  manufacturers 
or  processors  who  are  subject  lo  the  rule 
to  designate  one  such  person  or  a 
qualified  third  person  lo  conduct  the 
tests  and  submit  data  on  their  behalf 


Section  4(c)  provides  that  any  person 
required  to  lest  may  apply  to  EPA  for  an 
exemption  from  Ihe  requirement.  EPA 
has  promulgated  procedures  for 
applying  for  TSCA  section  4(c) 
exemptions  in  40  CFR  Part  790. 

Manufacturers  (including  importers) 
subject  lo  this  rule  are  required  to 
submit  either  a  letter  of  intent  lo 
perform  testing  or  an  exemption 
application  within  30  days  after  the 
effective  dale  of  the  final  test  rule.  The 
required  procedures  for  submitting  such 
letters  and  applications  are  described  in 
40  CFR  Part  790. 

Processors  subject  to  this  rule,  unless 
they  are  also  manufacturers,  will  not  be 
required  to  submit  letters  of  inient  or 
exemption  applications,  or  to  conduct 
testing,  unless  manufacturers  fail  to 
submit  notices  of  Intent  to  test  or  later 
fail  to  sponsor  the  requii-ed  tests.  The 
Agency  expects  that  the  manufacturers 
will  pass  an  appropriate  portion  of  the 
costs  of  testing  on  lo  processors  through 
the  pricing  of  their  products  or  other 
reimbursement  mechanisms.  If 
manufacturers  perform  all  the  required 
tests,  processors  will  be  granted 
exemptions  automatically.  If 
manufacturers  fail  to  submit  notices  of 
intent  to  test,  or  fall  lo  sponsor  all  the 
required  tests.  EPA  will  publish  a 
separate  notice  in  the  Fcrderal  Re^ster 
to  notify  processors  lo  respond;  this 
procedure  is  described  in  40  CFR  Part 
790. 

EPA  is  not  requiring  the  submission  of 
equivalence  data  as  a  condition  for 
exemption  from  the  required  testing  for 
MBT.  EPA  is  interested  in  evaluating  the 
effects  attributable  lo  MBT  and  has 
specified  a  relatively  pure  substance  for 
testing  (See  Unit  Ill.b.  of  this  prr-amble). 

Manufacturers  and  processors  subject 
to  this  test  rule  must  comply  with  the 
test  rule  development  and  exemption 
procedures  in  40  CFR  Part  790  for  single- 
phase  rulemaking. 
F.  Reporting  Requirements 

EPA  is  requiring  thai  all  data 
developed  under  this  rule  be  reported  in 
accordance  with  its  TSCA  Good 
Laboratory  Practice  (GLP)  standards, 
which  appear  in  40  CFR  Part  792. 

In  accordance  with  40  CFR  Part  790 
under  single-phase  rulemaking 
procedures,  test  sponsors  are  required  to 
submit  individual  study  plans  al  least  45 
days  before  initiation  of  each  test. 

EPA  is  required  by  TSCA  section 
4(b)(1)(C)  lo  specify  the  time  period 
during  which  persons  subject  to  a  lest 
rule  must  submit  test  data.  Final  testing 
requirements,  lest  standards,  and 
reporting  requirements  for  this  MBT  test 
rule  are  summarized  in  the  following 
Table. 
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I.  The  biodegradation,  photolysis, 
chemical  mobility,  developmental 
toxicity,  neurotoxicity,  and  chronic 
aquatic  vertHbrate  and  invertebrate 
toxicity  tests  shall  be  completed  and  the 
final  results  submitted  la  the  Agency 
within  12  months  of  the  effective  date  of 
this  final  test  rule.  An  interim  progress 
report  shall  be  provided  to  the  Agency  6 
mfmths  after  thp  effective  dale  of  this 
Pjle- 

2  The  reprfxiuctive  toxicity  testinj? 
shall  be  completed  and  the  fina!  results 
submitted  to  the  Ai?ency  within  29 
months  of  the  effective  date  of  thin  final 
test  mle.  Intenm  progress  reports  «!hflU 
be  provided  to  the  A«ency  at  8  month 
inten-als  after  the  effective  date  of  this 
ruie.  untd  the  final  report  is  submitted  to 
F.PA. 

3,  Tne  dominant-lethal  assay  and 
heritable  translocation  tests  for  MBT 
shall  bfl  completed  and  ihe  final  results 
submitted  to  the  Agency  after  the 


effective  date  of  this  final  test  rule  as 
follows  Dominant-lethal  assay,  12 
months;  hentable  translo^uition  assay. 
24  monfhs  after  notification  that  teslinft 
shall  be  initiated.  There  will  be  a  public 
prognm  review  before  the  heritable 
Irrinsiocation  test  is  conducted.  Intenm 
progress  reports  shall  be  provided  (o  the 
Agency  at  6  month  intervals  after  the 
effective  date  of  this  rule,  until  the  fina! 
report  is  submitted  to  EPA. 

TSCA  section  14(b|  governs  Aj^ncy 
disclosure  of  all  test  data  submitted 
pursuant  to  section  4  of  TSCA.  Upon 
receipt  of  data  required  by  this  rule,  the 
Agency  will  publish  a  notice  of  receipt 
In  the  Federal  Register  as  required  by 
section  4(d|. 

Persons  who  export  a  chemical  which 
is  subject  to  a  section  4  test  rule  are 
sub)ect  to  the  export  reporting 
requirements  of  section  12(b|  of  TSCA. 
Final  regulations  Interpreting  the 
requirements  of  section  12(b)  are  in  40 
Cf-Tt  Part  707  In  bnef,  as  of  the  effective 
date  of  this  test  rule,  an  exporter  of  MBT 
must  report  to  WA  the  first  annual 
export  or  intended  export  of  MBT  to 
each  country  EPA  will  notify  the  foreign 
country  concerning  the  test  rule  for  the 
chemical 

C.  Enforcement  Provtstons 

EPA  considers  failure  to  comply  with 
any  aspect  of  a  section  4  rule  to  be  a 
violation  of  section  15  of  TSCA.  Section 
15(1)  of  TSif^^A  makes  it  unlawful  for  any 
person  to  fail  or  refuse  to  comply  with 
any  rule  or  order  issued  under  section  4. 
Section  l.ys)  of  TSCA  makes  it  urUawful 
for  any  person  to  fait  or  refuse  to:  (1) 
Establish  or  maintain  records,  (2)  submit 
reports,  notices,  or  other  information,  or 
(3)  permit  access  to  or  copying  of 
records  required  by  the  Act  or  any 
regulation  or  rule  issued  under  TSCA- 

Additionally.  T5^iCA  section  15(4) 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to  permit  entry  or  inspection  as 
required  by  TSCA  section  11.  Section  11 
applies  to  any  "establishment,  facihly. 
or  other  premises  in  which  chemical 
substances  or  mixtures  are 
manufactured,  processed,  stored,  or  held 
before  or  after  their  distribution  in 
commerce*  '  '."  EPA  considers  a 
testing  facility  to  be  a  place  where  the 
chemical  is  held  or  stored  and. 
therefore,  subject  to  inspection. 
Laboratory  inspections  and  data  audits 
will  be  conducted  penodically  in 
accordance  with  the  authority  and 
prtKeduTTR  outlined  in  TSCA  section  11 
by  desiffnated  represpntatives  of  the 
EPA  for  the  purpose  of  determining 
compliance  with  th«>  final  rule  for  MBT. 
These  inspections  may  be  conducted  for 


purposes  which  include  verification  that 
testing  has  begun,  schedules  are  being 
met.  and  reports  accurately  reflect  the 
underlying  raw  data,  interpretations, 
and  evaluation,  and  to  determine 
compliance  with  TSCA  CLP  standards 
and  (he  test  standards  established  in 
this  rule. 

RPA's  authority  to  inspect  a  testing 
facihty  also  derives  from  section  4{b)tl) 
of  TSCA  which  directs  EPA  to 
promulgate  standards  for  the 
development  of  test  data.  These 
standards  are  defined  in  section  5(12)(8) 
of  TSCA  to  include  those  requirements 
necessary  to  assure  that  data  developed 
under  testmg  rules  are  reliable  and 
adequate,  and  such  other  requirements 
as  arc  necessary  to  provide  such 
assurance.  The  Agency  maintains  that 
laboratory  inspections  are  necessary  to 
provide  this  assurance. 

Violators  of  TSCA  are  subject  to 
criminal  and  civil  liability  Persons  who 
submit  materially  misleading  or  false 
information  in  connection  with  the 
requirement  of  any  provision  of  this  rule 
may  be  5ub)er.t  to  penalties  which  may 
be  calculated  as  if  they  never  submitted 
their  data.  Under  the  penalty  provisions 
of  section  16  of  TSCA.  any  person  who 
violates  section  15  of  TSCA  could  be 
subject  to  a  civil  penalty  of  up  to  S25.000 
for  each  violation,  with  each  day  of 
operation  constituting  a  separate 
violation  This  provision  would  be 
applicable  primarily  to  manufacturers 
that  fail  to  submit  a  letter  of  intent  or  an 
exemption  request  and  that  continue 
manufactunng  after  the  deadlines  for 
such  submissions 

This  provision  would  also  apply  to 
processors  that  fail  to  submit  a  letter  of 
intent  or  an  exemption  application  and 
continue  processing  after  EPA  has 
notified  them  of  their  obligation  to 
submit  such  documents  (see  40  CFR 
790.48(b)),  Knowing  or  willful  violations 
could  lead  to  the  imposition  of  criminal 
penalties  of  up  to  $2^.000  for  each  day  of 
violation  and  imprisonment  for  up  to  1 
year  In  determining  the  amount  of 
penalty.  EPA  will  take  into  account  the 
seriousness  of  the  violation  and  the 
degree  of  culpability  of  the  violator  as 
well  as  all  the  other  factors  listed  in 
TSCA  section  16.  Other  remedies  are 
available  to  EPA  under  section  17  of 
TSCA.  such  as  seeking  an  injunction  to 
restrain  violations  of  TSCA  section  4. 

Individuals  as  well  as  corporations 
could  be  subject  to  enforcement  actions. 
Sections  15  and  16  of  TSCA  apply  to 
"any  person"  who  violates  provisions  of 
TSCA.  E^A  may.  at  its  discretion, 
proceed  against  individuals  as  well  us 
companies  themselves.  In  particular, 
this  includes  individuals  who  report 
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fd:.se  information  or  who  cause  it  to  be 
reported.  In  addition,  the  submission  of 
false,  fictitious,  or  fraudulent  statements 
IS  a  violation  under  18  U.S.C.  1001, 

IV.  Economic  Analysis  of  Final  Rule 

To  assess  the  potential  economic 
impact  of  this  rule.  EPA  has  prepared  an 
economic  analysis  (contained  in  the 
public  record  for  this  rule)  thai 
evaluates  the  potential  for  significant 
economic  impact  on  the  industry  as  a 
result  of  the  required  testing.  The 
economic  analysis  estimates  the  costs  of 
conducting  the  required  testing  and 
evaluates  the  potential  for  significant 
adverse  economic  impact  as  a  result  of 
these  test  costs  by  examining  four 
market  charactenstics  of  MBT:  (1)  Piice 
sensitivity  of  demand.  (2}  market 
expectations.  (3)  Industry  cost 
characteristics,  and  (4)  industry 
structure. 

Total  testmg  costs  for  the  required 
testing  for  MBT  are  estimated  to  range 
from  S434.970  to  $583.7S0.  In  order  to 
predict  the  financial  decision-making 
practice  of  manufactunng  firms,  these 
costs  have  been  annualized.  Annualized 
costs  are  compared  with  annual  revenue 
as  an  indication  of  potential  impact.  TTie 
annualized  costs  represent  equivalent 
constant  costs  which  would  have  to  be 
recouped  each  year  of  the  payback 
period  in  order  to  finance  the  testing 
expenditure  in  the  first  year. 

71ie  annualized  lest  costs  (using  a  7 
percent  cost  of  capital  over  a  period  of 
15  years)  range  from  $47,758  to  834,088. 
Based  on  1984  production  of  47,3  million 
pounds,  the  unit  test  costs  range  from 
0.10  to  0.14  dollar  per  pound.  These 
costs  are  equivalent  to  0.09  to  0.11 
percent  of  price  of  the  current  price  of 
1.25  dollar  per  pound 

EPA  believes  that  the  potential  for 
adverse  economic  impact  resulting  from 
the  costs  of  testing  is  low.  This 
conclusion  is  based  on  the  following 
observations: 

1.  The  annualized  cost  of  testing  is 
very  low,  at  approximatelyO.il  percent 
of  product  pnce  in  the  upper-bound 
case. 

2.  Demand  for  MBT  does  not  appear 
to  be  sensitive  to  a  pnce  increase  in  this 
range. 

Refer  to  the  economic  analysis 
contained  in  the  public  record  for  this 
rulemaking  for  a  complete  discussion  of 
test  cost  estimation  and  potential  for 
economic  impact  resulting  from  these 
costs. 

V.  Availability  of  Test  Facilities  and 
Personnel 

Section  4[b)(lJ  of  TSCA  requires  EPA 
to  consider"*  *   *  the  reasonably 
foreseeable  availability  of  the  facilities 


and  personnel  needed  to  perform  the 
testing  required  under  the  rule." 
Therefore.  EPA  conducted  a  study  to 
assess  the  availability  of  lest  facilities 
and  personnel  to  handle  the  additional 
demand  for  testing  services  created  by 
section  4  lest  rules.  Copies  of  the  study. 
Chemical  Testing  Industr>':  Profile  of 
Toxicolugical  Testing,  can  be  obtained 
through  the  National  Technical 
Information  Service  (NTIS).  5265  Port 
Royal  Road.  Sprmjifield.  VA  22161  (PB 
62-140773).  On  the  basis  of  this  study, 
EPA  believes  that  there  will  be 
available  test  facilities  and  personnel  to 
perform  the  testing  specified  in  this  rule. 

EPA  has  reviewed  the  availability  of 
contract  laboratory  facilities  to  conduct 
the  neurotoxicity  testing  requirements 
(Ref  29)  and  believes  that  facOilies  will 
be  made  available  for  conducting  these 
tests.  The  laboratory  review  indicates 
that  few  laboratories  are  currently 
conducting  these  tests  according  to 
TSCA  test  guidelines  and  TSCA  CLP 
standards.  However,  the  barriers  faced 
by  testing  laboratones  to  gear  up  for 
these  tests  are  not  formidable. 
Laboratories  will  need  to  invest  in 
testing  equipment  and  personnel 
training,  but  EPA  believes  that  these 
investments  will  be  recovered  as  the 
neurotoxicity  testing  program  under 
TSCA  section  4  continues.  EPA's 
expectations  of  laboratory  availability 
were  borne  out  under  the  testing 
requirements  of  C»  aromatic 
hydrocarbon  fraction  lest  rule  (50  FR 
20675:  May  17. 19851.  Pursuant  to  that 
rule,  the  manufacturers  were  able  to 
contract  with  a  laboratory  to  conduct 
the  testing  according  to  *riSCA  lest 
quidelines  and  TSCA  GI.P  standards- 

VI.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  proceeding  Idocket  number 
OPTS-42073A1.  This  record  includes: 

A.  Supporting  Documentation 

(1)  Fedoral  Register  notices  pertaining 
to  this  rule  consisting  of: 

(a)  Notice  containing  the  fTC 
designation  of  MBT  to  the  Priority  List 
and  comments  on  MBT  received  in 
response  to  that  notice.  (49  FR  40931: 
November  29. 1964). 

(b)  Rules  requiring  TSCA  section  6|a) 
and  8(d)  reporting  on  MBT  (49  FR  46739 
and  46741;  November  28.  1984)  . 

(c)  Notice  of  EPA  s  proposed  test  rule 
on  MBT  (50  FR  46121;  November  6, 
1905). 

(d)  TSCA  test  guidelines  cited  as  test 
standards  for  this  rule  (40  CFR  Parts  796. 
797.  and  Tmi 

(e)  Notice  of  fma)  rulemaking  on  data 
reimbursement  (48  FR  31786;  July  11. 
1983). 


(f)  Notice  of  interim  final  rule  on 
single-phase  lest  rule  development  and 
exemption  procedures  (50  FR  20652;  May 
17, 1985). 

(gl  TSCA  CLP  standards  (4fl  FR  53992; 
November  29.  1983). 

(2)  Economic  impact  analysis  of  final 
test  rule  for  MBT. 

(3)  Communications  consisting  of: 

(a)  Written  public  comments. 

(b)  Transcript  of  public  meeting. 

(c)  Summaries  of  phone 
conversations. 

(4)  Reports  published  and  unpublished 
factual  materials,  including:  Chemical 
Testing  Industry:  Profile  of  Toxicol ogical 
Testing  (October,  1981). 
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ConHdential  Business  Information 
(CBI).  while  part  of  the  record,  is  not 
available  for  public  view.  A  public 
version  of  the  record,  from  which  CBI 
has  been  deleted,  is  available  fur 
inspection  in  the  TSCA  Public  Docket 
Office.  Rm.  NE-GOM,  401  M  Streel  SW.. 
Washington,  DC,  from  8  a.m.  lo  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

Vn.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  rtde  is  "major" 
and  therefore  subject  lo  the  requirement 
of  a  Regulatory  Impact  Analysis.  EPA 
has  determined  that  this  test  rule  is  not 
major  because  it  does  not  meet  any  of 
the  criteria  set  forth  in  section  1(b)  of 
the  Order;  I.e.,  it  will  not  have  an  annual 
effect  on  the  economy  of  at  least  $100 
million,  will  not  cause  a  major  Increase 
in  prices,  and  will  not  have  significant 
adverse  effect  on  competition  or  the 
ability  of  U.S.  enterprises  to  compete 
with  foreign  enterprises. 

This  rule  was  submitted  to  the  OfFice 
of  Management  and  Budget  (OMB)  fur 
review  as  required  by  Executive  Order 
12291.  Any  written  comments  from  OMB 
to  EPA.  and  any  EPA  response  lo  those 
comments,  are  included  in  the 
rulemaking  record. 

B.  Resuhtory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(15  U.S.C.  601  et  seq..  Pub.  L  06-354. 
September  19, 1980).  EPA  is  certifying 
that  this  test  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses  because:  (1) 
They  are  not  likely  to  perform  testing 
themselves,  or  to  participate  in  the 
organization  of  the  testing  effort;  (2)  they 
will  experience  only  very  minor  costs,  if 
any.  in  securing  exemption  from  testing 
requirements;  and  (3)  they  are  unlikely 
to  be  affected  by  reimbursement 
requirements. 

C  Paperwork  Reduction  Act 
The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 


Reduction  Act.  44  U.S.C  3501  et  seq  and 
has  assigned  OMB  control  number  2070- 
0033. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  535  hours  per  response, 
Including  time  for  reviewing 
instructions,  search  existing  data 
sources,  gathering  and  maintainmg  the 
data  needed,  and  completing  and 
reviewing  the  colhiclion  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  fur  reducing  this  burden,  to 
Chief,  Information  Policy  Branch.  PM- 
223.  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW..  Washington, 
DC  204'60;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington.  DC  20503.  marked 
Attention:  Desk  Officer  for  EPA." 

List  of  Subjects  in  40  CFR  Parts  795  and 
799 

Chemicals.  Environmenlal  prelection. 
Mazardous  substances,  Testing, 
Laboratories.  Reporting  and 
recordkeeping  requirements. 

Dated  August  26,  ISaBL 
Susan  F.  Vogt, 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

Therefore.  40  CFR,  Chapter  I. 
Subchapter  R.  is  amended  as  follows: 

PART  795— (AMENDED] 

1.  In  Purl  "'J5, 

a.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  1  &  US  C.  2603. 

b.  Section  795.70  is  added  lo  Subpart 

B.  to  rcHcl  as  fol!ow5ir 

9  795.70     Indirect  photolysis  screening 
teat'  Sunlight  photoiysts  in  waters 
containing  dissolved  humic  substances. 

(»|  Intn'din  :uin   (1)  Chcmifrils 
dissolved  in  natural  waters  are  subject 
to  two  types  of  photoreaction.  In  the 
first  case,  the  chemical  of  interest 
absorbs  sunlight  directly  and  is 
transformed  to  products  when  unstable 
excited  states  of  the  molecule 
decompose.  In  the  second  case,  reaction 
of  dissolved  chemical  is  the  result  of 
chemical  or  electronic  excitation 
transfer  from  light-absorbing  humic 
species  in  the  natural  water.  In  contrast 
to  direct  photolysis,  this  photoreaction  is 
governed  initially  by  the  spectroscopic 
properties  of  the  natural  water. 

(2)  In  general,  both  indirect  and  direct 
processes  can  proceed  simultaneously. 
Under  favorable  conditions  the 
measurement  of  a  photoreaction  rate 


Federal  Register  /  Vol.  53.  No.  173  /  Wednesday.  September  7.  19^8  /  Rules  and  Reguialions    34523 


constant  in  sunlight  (K^eJ  in  a  natural 
water  body  will  yield  a  net  value  that  is 
the  sum  of  two  first-order  reaction  rate 
constants  for  the  direct  (kotl  and 
indirect  (kjt)  pathways  which  can  be 
expressed  by  the  relationship 

Equation  1 

k,t  =  km -4- ku- 

Tills  relationship  is  obtained  when  the 
reaction  volume  is  optically  thin  so  that 
a  negligible  fraction  of  the  incident  light 
is  absorbed  and  is  sufficiently  dilute  in 
lest  chemical;  thus  the  direct  and 
indirect  photoreaction  processes 
become  first-order. 

(3|  In  pure  water  only,  direct 
photoreaction  is  possible,  although 
hydrolysis,  biotransformation,  sorption, 
and  volatilization  also  can  decrease  the 
concentraton  of  a  test  chemical.  By 
measuring  kpn  in  a  natural  water  and  ko£ 
in  pure  water,  kn  can  be  calculated. 

(4)  Two  protocols  have  been  written 
that  measure  V.x>t  >"  sunlight  or  predict 
koc  in  sunlight  from  laborator>' 
measurements  with  monochromatic  light 
(USEPA  {19fl4)  under  paragraph  (fl(14) 
and  (15)  of  this  section;  Mill  et  al  (1981) 
under  paragraph  (0(9)  of  this  section: 
Mill  et  al.  (1982)  under  paragraph  (0(10) 
of  this  section:  Mill  et  al.  (1983)  under 
paragraphs  (0(1^1  of  this  section]  As  a 
preface  (o  the  use  of  the  present 
protocol,  it  is  not  necessary  to  know  kpt; 
it  will  be  determined  under  conditions 
that  definitively  establish  whether  k^:  is 
significant  with  respect  to  kp^. 

(5)  This  protocol  provides  a  cost 
effective  test  method  for  measuring  k,E 
for  test  chemicals  in  a  natural  water 
(synthetic  humic  water,  SHW)  derived 
from  comroprcial  humic  malenal.  It 
describes  the  preparation  and 
standardization  of  SHW.  To  implement 
the  method,  a  tcsi  chemical  is  exposed 
to  sunlight  in  round  tubes  cxintaming 
SHW  and  tubes  containing  pure  water 
for  defined  periods  of  lime  based  on  a 
screening  test. 

(6)  To  correct  for  variations  in  solar 
iiTadiance  during  the  reaction  period,  an 
aclinometer  is  simultaneously  insolated. 
From  these  data,  an  indirect 
photoreaction  rate  constant  is 
calculated  that  is  applicable  to  clear- 
sky,  near-surface,  conditions  in  fresh 
water  bodies. 

(7)  In  contrast  to  koe.  which,  once 
measured,  can  be  calculated  for 
different  seasons  and  latitudes,  ku  only 
applies  lo  the  season  and  latitude  for 
which  it  is  determined.  This  condition 
exists  because  the  solar  action  spectrum 
for  indirect  photoreaction  in  humic- 
containing  waters  is  not  generally 
known  and  would  be  expected  to 
change  for  different  test  chemicals.  For 


this  reason,  kpg.  which  contains  kn.  is 
likewise  valid  only  for  the  experimental 
data  and  latitude. 

(8)  The  value  of  k,^  represents  an 
atypical  quantity  because  kt^  will 
change  somewhat  from  water  body  tu 
water  body  as  the  amount  and  quality  of 
dissolved  aquatic  humic  substances 
change.  Studies  have  shown,  however, 
that  for  optically -matched  natural 
waters,  these  differences  are  usually 
within  a  factor  of  two  (Zepp  et  al.  (1981) 
under  paragraph  (0(171  of  this  fection). 

(9)  This  protocol  consists  of  three 
separate  phases  that  should  be 
completed  in  the  following  order:  In 
Kiase  1.  SHW  is  prepared  and  adjusted; 
in  Phase  2.  the  test  chemical  is 
irradiated  in  SliW  and  pure  water  (PWT 
lo  obtain  approximate  sunlight 
photoreaction  rate  constants  and  to 
determine  whether  direct  and  indirect 
pholoprocesses  are  important;  in  Phase 
3.  the  test  chemical  is  again  irradiated  in 
PW  and  SHW.  To  correct  for 

photobi caching  of  SHW  and  also  solar 
irradiance  variations,  tubes  containing 
SHW  and  actinometer  solutions  are 
exposed  simultaneously.  From  these 
data  k„E  is  calculated  that  is  the  sum  of 
kir.  and  k^  (Equation  1)  (Wlnterle  and 
Mil!  (1985)  under  paragraph  (0(12]  of 
this  section). 

(b)  Phase  1 — Preparation  and 
standardization  of  synthetic  natural 
water — (1)  Approach,  (i)  Recent  studies 
have  demonstrated  that  natural  waters 
can  promote  the  indirect  (or  sensitized) 
photoreaction  of  dissolved  organic 
chemicals.  This  reactivity'  is  imparted  by 
dissolved  organic  material  (DOM)  in  the 
form  of  humic  substances.  These 
materials  absorb  sunlight  and  produce 
reactive  intermediates  that  include 
singlet  oxygen  CO:]  (Zepp  ef  al.  (1977) 
under  paragraph  (0(20)  of  this  section. 
Zepp  et  al.  (1981)  under  paragraph  (0(17] 
of  this  section.  Zepp  et  al.  (1981)  under 
paragraph  (0(18)  of  this  section.  Wolff  et 
al.  (1981)  under  paragraph  (0(16)  of  this 
section.  Haag  et  al.{19&4)  under 
paragraph  (0(6)  of  this  section.  Hdag  el 
al.  (1984)  under  paragraph  (0(7)  of  this 
section);  peroxy  radicals  (ROs)  (Mill  et 
al.  (1981)  tmder  paragraph  (0(9)  of  this 
section;  Mil!  el  al.  (1983)  under 
paragraph  (0(8)  of  this  section): 
hydroxy)  radicals  (HO)  (Mill  et  al, 
(1981)  under  paragraph  (0(9)  of  this 
section.  Draper  and  Crosby  (1981. 1984) 
under  paragraphs  (0(3)  and  [4]  of  this 
section):  superoxide  anion  {fh'-)  and 
hydroperoxy  radicals  (HO).  (Cooper 
and  Zika  (1983)  under  paragraph  (0(1)  of 
this  section.  Draper  and  Crosby  (1983) 
under  paragraph  (0(2)  of  this  section): 
and  triplet  excited  stales  of  the  humic 
substances  (Zepp  et  al.  (1981)  under 
paragraph  (0(17)  of  this  section.  Zepp  et 


al.  [19651  under  paragraph  |0|21)  of  this 
section)-  Synthetic  humic  waters. 
prepared  by  extracting  commercial 
humic  or  fulvic  materials  with  water, 
pholoreact  similarly  tc  natural  waters 
when  optically  matched  (Zepp  et  al. 
(1981)  under  paragraphs  10(17)  and  (18) 
of  this  section) 

(ii)  T^e  indirect  photoreactivity  of  a 
chemical  in  a  natural  water  will  depend 
on  its  response  In  these  reactive 
intermediates,  end  possibly  others  yet 
unknown,  as  well  as  the  ability  of  the 
water  to  generate  such  species  This 
latter  feature  will  vary  from  water-to- 
water  in  an  unpredictable  way.  judged 
by  the  complexity  of  the  situation. 

(iii}  The  approach  lo  standardizing  a 
test  for  indirect  photoreactivity  is  to  use 
a  synthetic  humic  water  (SHW) 
prepared  by  water-extracling 
commercial  humic  material.  This 
material  is  inexpensive,  and  available  to 
any  laboratory,  in  contrast  to  a  specific 
natural  water.  The  SHW  can  be  diluted 
to  a  dissolved  organic  carbon  (DOC) 
content  and  uv-visible  absorbance 
typical  of  most  surface  fresh  waters 

(iv)  In  recent  studies  it  has  been  found 
that  the  reactivity  of  SHW  mixtures 
depends  on  pH,  and  also  the  historj'  of 
sunlight  exposure  (Mill  et  al  (1^3) 
under  paragraph  (0(11)  of  this  section). 
The  SHW  solutions  mitially  photobleach 
with  a  time-dependent  rate  constant.  As 
such,  an  SHW  test  system  has  been 
designed  thai  is  buffered  to  mami.'im  pH 
and  is  pre-aged  in  sunlight  to  produce, 
subsequently,  a  predictable  bleaching 
behavior. 

(v)  The  purpose  of  Phase  1  is  lo 
prepare,  pre-age,  and  dilute  SHW  to  a 
standard  mixture  under  defined, 
reproducjble  conditions. 

(2)  Procedure,  (i)  Twenty  grams  of 
Aldrich  humic  acid  are  added  to  a  clean 
2-liter  Pjrex  Erlenmeyer  flask  The  fusk 
is  filled  wTth  2  liters  of  0.1  percent 
N'aOH  solution.  A  stir  bar  is  added  to 
the  flask,  the  flask  is  capped,  and  the 
solution  is  stirred  for  1  hour  at  room 
temperature.  Al  the  end  of  this  time  the 
dark  brown  supemalant  is  decanted  ofT 
and  either  filtered  through  coarse  filter 
paper  or  cenlrifuged  and  then  filtered 
through  0  4  )m  microfilter.  T^e  pH  is 
adjusted  lo  70  with  dilute  HjSO*  and 
filter  sterilized  through  a  0.2  )m  filler 
into  a  rigorously  cleaned  2-liter 
Erlenmeyer  flask.  This  mixture  contains 
roughly  60  ppm  DOC  and  the 
absorbance  (in  a  1  cm  path  length  cell) 
is  approximately  1.7  at  313  nm  and  0.7  at 
370  nm. 

(ii)  Pre-aging  is  accomplished  by 
exposing  the  concentrated  solution  in 
the  2-hter  flask  to  direct  sunlight  for  4 
days  in  early  spring  or  late  fall:  3  days  in 
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late  spring,  summer,  or  early  fall.  At  this 
time  the  ebsorbance  of  the  aolution  is 
measured  at  370  nm.  and  a  dilution 
factor  is  calculated  to  decrease  the 
absorbance  to  0.50  in  a  1  cm  path  length 
cell.  !f  necessary,  the  pH  is  re-adjusted 
to  7.0.  Finally,  the  mixture  is  brought  to 
exact  dilution  with  a  precalculated 
volume  of  reagent-grade  water  to  give  a 
final  absorbance  of  0.500  in  a  1-cm  path 
length  cell  at  370  nm.  It  is  tightly  capped 
and  refrigerated. 

(iii)  This  mixture  is  SHW  stock 
solution.  Before  use  it  is  diluted  10-fold 
with  0.010  M  phosphate  buffer  to 
produce  a  pH  7  0  mixture  with  an 
absorbance  of  5.00  x  10' '  at  370  nm.  and 
a  dissolved  organic  carbon  of  about  5 
ppm.  Such  values  are  characteristic  of 
many  surface  fresh  waters. 

(3(  Rationale.  The  foregoing  procedure 
is  designed  to  produce  a  standard 
humic-containing  solution  that  is  pH 
controlled,  and  sufficiently  aged  tiiat  its 
p^iolobleachmg  first-order  rate  constant 
13  ntot  time  dependent.  It  has  been 
-Vmonstrated  that  after  7  days  of  winter 
5un!ight  exposure.  SHW  solutions 
photobleached  with  a  nearly  constant 
r^te  constant  (Mill  et  al-  [19d3)  under 
paragraph  (51(11)  of  this  section). 

(t)  Phase  2 — Screening  test — (1) 
/ntrvductjon  and  purpose,  (i)  Phase  2 
measurements  provide  approximate 
sular  photolysis  rate  constants  and  half- 
livps  of  test  chemicals  m  PW  and  SKW. 
If  the  photoreaction  rate  m  SHW  is 
significantly  larger  than  in  PW  [factor  of 
>  2X)  then  the  test  chemical  is  subject 
to  indirect  photoreaclion  and  Phase  3  is 
necessary.  Phase  2  data  are  needed  for 
more  accurate  Phase  3  measurements, 
which  require  parallel  solar  irradiation 
of  actinometer  and  test  chemical 
solutions.  The  actinometer  composition 
IS  adjusted  according  to  the  results  of 
Phase  2  for  each  chemical,  to  equalize  as 
much  AS  possible  photoreaclion  rate 
constants  of  chemical  in  SHW  and 
actinometer, 

(lil  In  Phase  2,  sunlight  photoreaclion 
rate  constants  are  measured  in  round 
tubes  containing  SHW  and  then 
mathematically  corrected  to  a  flat  water 
surface  geometry.  These  rate  constants 
are  not  corrected  to  clear-sky 
conditions. 

(2)  Procedure,  (i)  Solutions  of  lest 
chemicals  should  be  prepared  using 
sterile,  air-saturated.  0.010  M.  pH  7.0 
phosphate  buffer  and  reagent-grade  (or 
purer)  chemicals.'  Reaction  mixtures 


should  be  prepared  with  chemicals  at 
concentrations  at  less  than  one-half 
their  solubility  in  pure  water  and  at 
concentrations  such  that,  at  any 
wavelengths  above  290  nm.  the 
absorbance  in  a  standard  quartz  sample 
cell  with  a  1-cm  path  length  is  less  than 
0.05.  If  the  chemicals  are  too  insoluble  in 
water  to  permit  reasonable  handling  or 
analytical  procedures.  1-volume  percent 
acetonitnle  may  be  added  to  the  buffer 
as  a  cosolvent. 

(ii)  This  solution  should  be  mixed 
9.00:1.00  by  volume  with  PW  or  SHW 
stock  solution  to  provide  working 
solutions.  In  the  case  of  SHW.  it  gives  a 
tf!n-fald  dilution  of  SHW  stock  solution. 
Six  mL  aliquots  of  each  working  solution 
should  then  be  transferred  to  separate 
12  X  100  mm  quartz  tubes  with  screw 
tops  and  tightly  sealed  with  Mininert 
valves.*  Twenty  four  tubes  are  required 
for  each  chemical  solution  (12  samples 
and  12  dark  controls),  to  give  a  total  of 
46  tubes. 

(iii)  The  sample  tubes  are  mounted  in 
a  photolysis  rack  with  the  tops  facing 
geographically  north  and  inclined  30' 
from  the  horizontal.  The  rack  should  be 
placed  outdoors  over  a  black 
background  in  a  location  free  of 
shadows  and  excessive  reflection. 

(iv)  Reaction  progress  should  be 
measured  with  an  analytical  technique 
that  provides  a  precision  of  at  least  ±5 
percent.  High  pressure  liquid 
chromatography  (HPLC)  or  gas 
chromatograph  (GC)  have  proven  to  be 
the  most  general  and  precise  analytical 
techniques. 

(v)  Sample  and  control  solution 
concentrations  are  calculated  by 
averaging  analytical  measurements  for 
each  solubon.  Control  solutions  should 
be  analyzed  at  least  twice  al  zero  time 
and  at  other  times  to  determine  whether 
any  loss  of  chemical  in  controls  or 
samples  has  occurred  by  some 
adventitious  process  during  the 
experiment. 

(vi)  Whenever  possible  the  following 
procedures  should  be  completed  in 
clear,  warm,  weather  so  that  solutions 
will  photolyze  more  quickly  and  not 
freeze. 

(A)  Starting  at  noon  on  day  zero, 
expose  to  sunlight  24  sample  lubes 
mounted  on  the  rack  described  above. 
Tape  24  foil-wrapped  controls  to  the 
bottom  of  the  rack. 

(B)  Analyze  two  sample  tubes  and 
two  unexposed  controls  in  PW  and 
SHW  for  chemical  al  24  hours.  Calculate 
the  round  lube  photulysis  rale  constants 
(kplsHw  and  (kp)*  if  the  percent 


'  The  water  ihoutd  bt  ASTM  Type  liA.  ot  aa 

eiuivtilenl  grade 


*  Mininert  Teflon  Mmpliny  vlulf  mn  avmlsblf! 
from  Alllech  As»ociiile«.  inc .  202  Ctunpua  Or . 
Arlington  [(e<f{hts.  11.60001. 


conversions  are  |  20  percent  but  F  dO 
percent.  The  rate  constants  (k^lsHw  and 
(kp)w  are  calculated,  respectively,  from 
Equations  2  and  3: 

Equation  2 

(k,J«w  =  (l/l)Pn(a/C,W(lnd-') 

Equation  3 

(k,)w  =  (l/t)Pn(C„/C)«(lnd-'l. 

where  the  subscript  identifies  a  reaction 
in  SHW  or  PW:  t  is  the  photolysis  lime 
in  calendar  days;  Co  is  the  initial  molar 
concentration;  and  Q  is  the  molar 
concentration  in  the  irradiated  lube  al  t. 
In  this  case  t  =  l  day. 

(C)  If  less  than  20  percent  conversion 
occurs  in  SHW  in  1  day.  repeat  the 
procedure  for  SHW  and  PW  at  2  days,  4 
days.  8  days,  or  16  days,  or  until  20 
percent  conversion  is  reached.  Do  not 
extend  the  experiment  past  16  days.  If 
less  than  20  percent  phuloreaction 
occurs  in  SHW  al  the  end  of  16  days  the 
chemical  is  "pholoinerl".  Phase  3  is  not 
applicable. 

(D)  If  more  than  80  percen' 
photoreaclion  occurs  at  the  end  of  day  1 
in  SHW,  repeat  the  experiment  with 
eight  each  of  the  remaining  foil-wrapped 
PW  and  SHW  controls.  Divide  these 
sets  into  four  sample  tubes  each,  leaving 
four  foil-wrapped  controls  taped  lo  the 
bottom  of  the  rack. 

(/)  Expose  tubes  of  chemical  in  SHW 
and  PW  to  sunlight  starting  at  0900 
hours  and  remove  one  tube  and  one 
control  at  1.  2.  4,  and  8  hours.  Analyze 
all  tubes  the  next  day. 

[2]  Extimale  [kp)gHw  for  the  first  tube 
in  which  photoreaclion  is  |  20  percent 
but  F  80  percent.  If  more  than  80  percent 
conversion  occurs  in  the  first  SHW  lube. 
report;  'The  half-life  is  less  than  one 
hour"  and  end  all  testing.  The  chemical 
is  "photolabile."  Phase  3  is  not 
applicable. 

[3)  The  rale  constants  (kp)sHw  and 
(k«}w  are  calculated  from  equations  2 
and  3  but  the  time  of  irradiation  must  b« 
adjusted  to  reflect  the  fact  that  day- 
averaged  rale  constants  are 
approximately  one-third  of  rate 
constants  averaged  over  only  8  daylight 
hours.  For  1  hour  of  insolation  enter 
1  =  0.125  day  into  equation  2.  For 
reaction  times  of  2.  4.  and  6  hours  enter 
0.25.  050  and  1.0  days,  respectively. 
Proceed  to  Phase  3  testing. 

(-/)  Once  (kp)„n*  and  (k,)*  are 
measured,  determine  Ihe  ratio  R  from 
equation  4: 

Equation  4 

R  =  (Is.)«,«/(k.)w. 

The  coefficient  R,  defined  by  Equation  4 
is  equal  (o  l(k,  -f  kul/ko).  If  R  is  in  the 
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range  0  to  1,  the  photoreaclion  is 
inhibited  by  Ihe  synthetic  humic  water 
and  Phase  3  does  not  apply.  If  R  Is  in  the 
range  1  to  2.  the  lest  chemical  is 
marginally  susceptable  to  indirect 
photolysis.  In  this  case.  Phase  3  studies 
are  optional.  If  R  is  greater  than  2.  Phase 
3  measurements  are  neces8ar>'  to 
measure  k^K  and  to  evaluate  ki^. 

(vii)  Since  the  rale  of  photolysis  in 
tubes  is  faster  than  the  rale  in  natural 
water  bodies,  values  of  near-surface 
photolysis  rale  constants  in  natural  and 
pure  water  bodies,  k^c  and  kp^. 
respectively,  can  be  obtained  from 
(kpJsHw  and  (kp)w  fixim  Equations  5  and  6: 

Equation  5 

krf=0.45(k^)«. 

Equation  6 

kK  =  0.4S(k.)w. 

The  factor  0.45  is  an  approximate 
geometric  correction  for  scattered  light 
in  tubes  versus  honzontal  surfaces.  A 
rough  value  of  k|E.  the  rate  constant  for 
indirect  photolysis  in  natural  waters  or 
SHW,  can  be  eslimated  from  the 
difference  between  k^.!  and  ki,(  using 
Equation  7: 

Equation  7 

*HE=k»«— kng. 

(3)  Criteria  for  Phase  2.  (i)  If  no  loss  of 
chemical  is  found  in  dari(  control 
solutions  compared  with  the  analysis  in 
tubes  al  zero  time  (within  experimental 
error),  any  loss  of  chemical  in  sunlight  is 
assumed  lo  be  due  to  photolysis,  and  the 
procedure  provides  a  vahd  estimate  of 
kpc  and  koe.  Any  loss  of  chemical  in  the 
dark-control  solutions  may  indicate  the 
intervention  of  some  other  loss  process 
such  as  hydrolysis,  microbial 
degradation,  or  volatilization.  In  this 
case,  more  detailed  experiments  are 
needed  to  trace  the  problem  and  if 
possible  eliminate  or  minimize  the 
source  of  loss. 

(ii)  Rate  constants  determined  by  the 
Phase  2  protocol  depend  upon  latitude, 
season,  and  weather  conditions.  Note 
thai  (kp)sHw  and  ko  values  apply  lo 
round  lubes  and  k^.^  and  ko^  values 
apply  lo  a  natural  water  body.  Because 
both  Ikpl^Hw  and  ko  are  measured  under 
the  same  conditions  the  ratio  ([kp)sHw/ 
k())  is  a  valid  measure  of  the 
susceptibility  of  a  chemical  to  indirect 
photolysis.  However,  since  SHW  is 
subject  to  photobleaching.  (kJsHw  ^'iH 
decrease  with  time  because  the  indirect 
rale  will  diminish.  Therefore.  R  ^.2  is 
considered  to  be  a  conser\'alive  limit 
because  (k»)s.H«  wnl)  become 
systematically  smaller  with  time. 

[4)  Rationale.  The  Phase  2  protocol  is 
a  simple  procedure  for  evaluating  direct 


and  indirect  sunlight  photolysis  rate 
constants  of  a  chemical  at  a  specific 
time  of  year  and  latitude.  It  provides  a 
rough  rate  constant  for  the  chemical  In 
SHW  that  is  necessary  for  Phase  3 
testing.  By  comparison  with  Ihe  direct 
photoreaclion  rate  constant,  it  can  be 
seen  whether  Ihe  chemical  is  subject  to 
indirect  photoreaclion  and  whether 
Phase  3  tests  are  necessary. 

(5)  Scope  and  limitations,  (i)  Phase  2 
testing  separates  test  chemicals  into 
three  convenient  categories: 
"Photolabile".  "photoinerl",  and  those 
chemicals  having  sunlight  half-lives  in 
round  tubes  in  the  range  of  1  hour  to  SO 
days.  Chemicals  in  the  first  two 
categories  fall  outside  the  practical 
limits  of  the  test,  and  cannot  be  used  in 
Phase  3.  All  other  chemicals  are  suitable 
for  Phase  3  testing. 

(ii)  The  test  procedure  is  simple  and 
inexpensive,  bul  does  require  that  the 
chemical  dissolve  in  water  at  sufficieni 
concentrations  to  be  measured  by  some 
analytical  technique  but  not  have 
appreciable  absorbance  in  the  range  290 
to  825  nm.  Phase  2  tests  should  be  done 
during  a  clear-sky  period  to  oblain  the 
best  results.  Testing  will  be  less 
accurate  for  chemicals  with  half-lives  of 
less  than  1  day  because  dramatic 
fluctuations  in  sunlight  intensity  can 
arise  from  transient  weather  conditions 
and  Ihe  difficulty  of  assigning  equivalent 
reaction  times.  Normal  diurnal 
variations  also  affect  the  photolysis  rate 
constant.  Phase  3  tests  should  be  started 
as  soon  as  possible  after  the  Phase  2 
tests  lo  ensure  that  the  (kp)s(fw  estimate 
remains  valid. 

(6)  Illustrative  Example,  (i)  Chemical 
A  was  dissolved  in 0010 M  pH  7.0 
buffer.  The  solution  was  filtered  through 
a  0.2  )m  filter,  air  saturated,  and 
analyzed.  It  contained  1.7  x  10  "  =•  M  A. 
five-fold  less  than  its  water  solubility  of 
8.5X10  "'M  al  25'C.  A  uv  spectrum  (1- 
cm  path  length)  versus  buffer  blank 
showed  no  absorbance  greater  than  0.05 
in  the  wavelength  inter\'al  290  to  825  nm, 
a  condition  required  for  the  Phase  2 
protocol.  The  180  mL  mixture  was 
diluted  by  ihc  addition  of  20  mL  of  SHW 
stock  solutiun. 

(ii)  The  SHW  solution  of  A  was 
photolyzed  in  sealed  quartz  tubes 
(12  X 100  mm)  in  the  fall  season  starting 
on  October  1.  At  the  end  of  1  and  2  days. 
respeclivelv.  the  concentration  of  A  was 
found  to  be*  1.13 x  10  "'M  and  0.92x  10  "^ 
M  compared  to  unchanged  dark  controls 
(1.53;-  10 -^M). 

(iii)  The  tube  photolysis  rale  constant 
of  chemical  A  was  calculated  from 
Equation  2  under  paragraph  (c)l2)(viJlB) 
of  this  section.  Tht!  first  lime  point  at 
day  1  was  used  because  the  fraction  of 


A  remaining  was  in  Ihe  range  20  lo  BO 
percent: 

(k,)«,u  =  (l/ld)Pn(1.53XlO-Vlia  ^lO"*) 
(kp)«,w=0-30d-'. 

(iv)  From  this  value,  kp,  was  found  lo 
be  0.14  d  -  '  using  equation  5  under 
paragraph  (cj[2)(vii)  of  this  section: 

k»t  =  0.45(0.30  d"  '1=0  14d- '. 

(v)  From  measurements  in  pure  water. 
kp  for  chemical  A  was  found  to  be  0.085 
d"'.  Because  the  ratio  of  (kplsiw/ 
kr»(  =  3.S)  is  greater  than  2.  Phase  3 
experiments  were  started. 

(d)  Phase  J— Indirect  photoreaclion 
with  actinometer  Calculation  of  k«  and 
VfX — (1)  Introduction  and  purpose. 

(i)  The  purpose  of  Phase  3  is  to 
measure  kio.  the  indirect  photolysis  rate 
constant  in  tubes,  and  then  to  calculate 
kp£  for  the  test  chemical  in  a  natural 
water.  If  the  approximate  (kp)s,i» 
determined  in  Phase  2  is  not 
significantly  greater  than  kp  measured 
for  the  experiment  date  of  Phase  2.  then 
Phase  3  is  unnecessary  because  the  test 
chemical  is  not  subject  to  indirect 
photoreaclion. 

(ii)  In  the  case  (kpUn*  is  significantly 
larger  than  ko.  Phase  3  is  necessan,.  The 
rate  constant  (kplsHw  is  used  to  choose 
an  actinometer  composition  that 
matches  the  actinometer  rate  lo  the  test 
chemical  rate.  Test  chemical  solutions  in 
SHW  and  in  pure  water  buffer  are  then 
irradiated  in  sunlight  in  parallel  with 
actinometer  solutions,  all  in  tubes. 

(iii)  The  actinometer  used  is  the  p- 
nitroacetophenone-pyndine  (PNAI'/ 
pyR)  system  developed  by  Dulin  and 
Mill  (1982)  under  paragraph  (0(5)  of  this 
section  and  is  used  in  two  EPA  test 
guidelines  (t'SEPA  (1984)  under 
paragraphs  \V\  (14)  and  (15)  of  this 
section).  By  var>'ing  the  pyridine 
concentration,  the  PNAP  photolysis  half- 
life  can  be  adjusted  over  a  range  of 
several  hours  to  several  weeks.  The 
starling  PNAP  concentration  is  held 
constant. 

(iv)  SHW  is  subject  to  photobleaching 
that  decreases  its  ability  lo  promote 
indirect  photolysis  based  on  its  ability 
to  absorb  sunlight.  This  effect  will  be 
significant  when  the  lest  period  exceeds 
a  few  days.  To  correct  for 
photobleaching.  lubes  containing  SHW 
are  irradiated  in  action  lo  Ihe  other 
tubes  above. 

(v)  At  any  time,  the  loss  of  lesl 
chemical  is  given  by  Equation  8 
assuming  actinomelric  correctio  i  to 
constant  light  fiux: 

Equation  8 

-(dlCl/dt)=k,|CKkolC|. 


34526     Federal  Regislef  /  Vol.  53.  No.  173  /  Wednesday.  September  7.  1988  /  Rules  and  Regulations 


(vi)  The  indirect  photolysis  rate 

constant,  k,.  is  aclually  time  dependent 
because  SHW  pholobleaches:  the  rdte 
'~"nstint  k|.  after  pre-agtng,  obeys  ihe 
fonmila: 

Equation  9 

k,  =  kfc,exp|-k(). 

in  which  k,„  is  the  initial  indirect 
photortidL-tion  rate  constant  and  k  is  the 
SHW  pholobleaching  rate  constant. 
After  substituting  equation  9  fur  k|  in 
Equation  8  under  paragraph  |d)(l){v)  of 
this  section,  and  rearranging,  one 
obtains 

-(dlCl/lCI  =  k4exp(-kll)dt  +  kodt 

This  expression  is  Integrated  to  give 

Equation  10: 

E^liat-on  10 

P-.C../Cfe„,=  |kteyk|(l-exp|-k!!|-^k,>E. 

The  tern  lkh,/k)  can  now  be  evaluated. 
Since  in  pure  water.  Pn(C,/C)w  =  k[,t. 
then  subtracting  this  equation  from 
Equation  10  gives 

Equation  11 

P:i(C,;ct«Kw-PnJc,/CU  =  (k,^)|l-exp(-ktII. 

The  photobleaching  fraction.  [l-exp(- 
kt)I,  is  equivalent  to  the  expression  (T- 
(Aj7o/A%Tqj|.  where  AVq  and  A»to  are 
the  absnrbances  at  370  nm.  «nd  are 
proportional  to  humic  sensitizer  content 
at  times  zero  and  t.  Therpfore,  (kio/k)  is 
denved  from  the  slope  of  a  linear 
regression  using  [Pn(Co/C)ww-Pn(C/ 
C|%|  as  the  dependent  variable  and  [1- 
[.AiTo/A'j-K))^!!,-}  as  the  independent 
variable. 

(vii)  To  evaluate  k|^  the  parameter  k 
has  to  be  evaluated  under  standard 
sunlight  conditions.  Therefore,  the 
photolysis  rate  constant  for  the  PNAP/ 
PYR  aclinomeler  fkj  is  used  to  evaluate 
k  by  Unear  regression  on  Equation  12: 

Equation  12 

Pn|A-m/A,^)»lk/kJPn)CVClrH*^ 

where  the  slope  is  fk/k*.)  and  the  value 
of  k,  IS  calculated  from  the 
concentration  of  pyridine  and  the 
absorption  of  hght  by  PNAP- 
k*  -  2.2(0.01fl91(PYR  jk..  Values  of  k.  are 
listed  in  the  following  Table  1. 

Ta8L£  1  —Day  AvERACeo  Rate  Con- 
stant (kj  '  For  Sunljgkt  A8so«p- 
TioN  Bv  PNAP  AS  A  Function  of  Sea- 
son AND  DECADtC  LATITUOE  ' 


Table  1.— Day  AvEnAO€D  Rate  Con- 
stant fVJ  '  For  Sunlight  absorp- 
tion BY  PNAP  AS  A  Function  Of  Sea- 
son AND  Decadic  LATITUOe  ^— Conftf*- 
ued 


SMwn 

LaUuOe 

Sprtng 

^      ^- 

Wkv 

MI 

urn 

431 
382 

532       245 

496        154 

50'N 

64 

Spreig 

Sum. 

men 

Frf 

VMrv 

JtlM 

615 
483 

66. 

SSt 

409 
333 

30-N 

m 

'  x.=9  KXt  m  i*w  («<"■  o<  day    '.  (MM  et  al 
(198?)  under  oaragraph  tO<iO)ol  tNs  sectionj. 

The  value  of  ki^  l«  then  given  by 

Equation  13: 

Equation  13 

k»,  =  (k»JkHk/kJk^. 

(viii)  To  obtain  k[>.  determine  the  ratio 
(kp/k  J  from  a  linear  regression  of 
Pn(C«/C)w  versus  Pn(C;/CUAP 

according  to  E<|ualion  13a: 

Equation  13a 

Pn(C/C),=.  (ko/kOPn(C,/C)p,v. 

The  slope  is  O^o/^a}-  and  ko  is  obtained 
by  multiplication  of  this  slope  with  the 
known  value  of  kv  i.e..  ko  =  (kD/kA)kA 

(ix)  Then.  fk^Jm*  values  in  SHW  are 
determined  by  summing  kp  and  f^^  as 
follows; 

Equation  14 

(''pJtiin*  =  ''*o  *  kp. 

(x)  Finally,  k^  is  calculated  from  the 
precise  relationship,  Equatioo  6a: 

Equation  5o 
k„  =  a.455tk,;«,w- 

(2)  Proifidure.  (i)  Using  the  test 
chemical  photoreaclion  rate  constant  in 
round  tubes.  (k,)nK«  determined  in 
Phase  2  under  paragraph  fr.)  of  this 
section,  and  the  atworptinn  rale 
constant,  ka  fnund  in  Table  1.  under 
paragraph  (di(l)(vii)  of  this  section. 
calculate  the  molar  pyridine 
concentration  required  by  the 
PNAP/PYR  actinometer  using  Equation 

15: 

Equation  15 

|PYB!/M  =  2e^(k.)^/k,J. 

This  pyridine  concentration  makes  the 
actinometer  rate  constant  match  the  test 
chemical  rate  constant. 

(AJ  The  variable  k,  ( =  @  e  n  LJ  fs 
equal  to  the  day  averaged  rate  constant 
for  sunlight  absorption  by  PNAP 
(USEPA  (1984)  under  paragraph  If)(14)  of 
this  section;  Mill  et  al.  [1982)  under 
paragraph  (0(10)  of  this  section,  Zepp 
and  Chne  fl977)  under  porngrflph  (f)(19) 


of  this  section)  which  changes  with 
season  and  latitude. 

(B)  The  variable  k.  is  selected  from 
Table  1  under  paragraph  (dj(l)(vli)  of 
this  section  for  the  season  nearest  the 
mid-experiment  date  of  Phase  2  studies 
and  the  decadic  latitude  nearest  the 
experimental  site. 

(ii)  Once  [PYR]  is  determined,  an 
actinometer  solution  is  prepared  by 
adding  1  00  mL  of  1.0  x  10  j  M  (0.165 
gma/100  mL)  PNAP  stock  solution  (In 
CHa  CN  solvent)  and  the  required 
volume,  V.  of  PYR  to  a  1  liter  volumetric 
flask.  The  flask  is  then  filled  with 
distilled  water  to  give  1  liter  of  solution. 
The  volume  V  can  be  calculated  from 
Equation  16: 

Equation  16 

V/mL=(PYRI/0.m34. 

The  PNAP/PYR  solutions  should  be 
wrapped  with  aluminum  foil  and  kept 
out  of  bnght  light  after  preparation. 

(Ui)  The  foltowmg  solutions  should  be 
prepared  and  individually  addt^d  in 
6.000  mL  aiiquots  to  U/10(}  mm  quartz 
sample  tubes;  6  tubes  should  be  Hlled 
with  each  solution: 

(A)  PNAP/PYR  actinometer  solution 

(B)  Test  chemical  in  pH  7.0.  0.010  M 
phosphate  buffer. 

(C)  Test  chemcial  m  pM  7.0,  0.010  M 
phosphate  buffer/SHW. 

(D|  pM  7  0  0.010  M  phosphate  buffer/ 
SHW.  Four  tubes  of  each  set  are 
wrapped  in  foil  and  used  as  controls. 

(iv)  The  lubes  are  placed  tn  the 
photolysis  rack  (Phase  2.  Procedure)  at 
0900  hours  on  day  zero,  with  the 
controls  taped  to  the  bottom  of  the  rack. 
One  tube  of  each  composition  is 
removed,  along  with  their  respective 
controls,  according  to  a  schedule  found 
in  Table  2,  which  catcgonzes  sampling 
times  on  the  basis  of  (k(,|KH<«  determined 
in  Phase  1. 

Table  2  — Cateoory  and  Sampling 
Procedure  for  Test  and  Actino- 
METRY  Solutions 


CMgwy 

Md  W. 

]  SanvUng  praoedm 

5.5  J  K.  J  0  69 

om^k,  J 

0017 

ai7<»,j 

0043 

B.    

r. 

anoen 

Sanvte  al  0   1   2.  4 

andM 
SanvM  M  0  4  e  16 

•l»)32d 

(v)  The  tubes  containing  PNAP.  lest 
chemical,  and  their  controls  are 
anal>'7ed  for  residual  concentrations 
soon  after  the  end  of  the  experiment. 
PNAP  is  conveniently  analyzed  by 
HPIX:.  using  a  30  cm  Ck  reverse  column 
and  a  uv  detector  set  at  280  nm.  The 
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mobile  phase  is  2  percent  acetic  acid,  50 
percent  acetonitrile  and  48  percent 
water  (2  mL/min  flow  rate).  Tubes 
containing  only  SHW  (solution  D) 
should  be  analyzed  by  absorption 
.spectroscopy  at  370  nm  after  storage  at 
4'C  in  the  dark.  The  absorbancc  range 
to  be  measured  is  0.05  to  0.01  AU  (1  cm). 

(vi)  If  controls  are  well-behaved  and 
show  no  significant  loss  of  chemical  or 
abnorbance  chTnge.  then  ki  can  l>e 
calculated.  In  tabular  form  (see  Table  4 
under  paragraph  (dKe)(iii)(A)  of  this 
section)  arrange  the  quantities  PnlCo/C,) 
SHW.  Pn(Co/C,}«.  11-IA3T<,/A^«)|. 
Pn(AS,o/Ai7x,).  and  Pn(C«/C)p,,^  in 
order  of  increasing  time.  According  to 
F^uation  11  under  paragraph  (d)(l)(vi)  of 
this  section  in  the  form  of  Equation  17, 

Equation  17 

Pn(C./C)^ -Pn{C./C)w=(kJkni-(A.,«/ 

A»,w)), 

plot  the  quantities  (Pn[C,/ 
Qi«H»-Pn(C./C,)wl  versus  thf 
independent  variable  II-IAjto/A^stc)]. 
Obtain  the  slope  (Si)  by  least  square 
linear  regression.  Under  the 
assumptions  of  the  protocol.  Si  =  [k|o/k). 

(vii)  According  to  Equation  12  under 
paragraph  (d)(l  )(vii)  of  this  section,  plot 
Ihp  qunntitjes  Pn(AS7o/A37e)  versus  the 
independent  variable  Pn(Co/Ct)rsAi*- 
Obtain  the  slope  (52)  by  least  squares 
linear  regression  on  Equation  12  under 
paragraph  {d)(l)|\ii]  of  this  section. 
Under  the  assumptions  of  the  protocol. 
S2  =  (k/kJ. 

(viii)  Then,  using  Equation  13a  under 
paragraph  (d)(l)(vii)  of  this  section, 
determine  the  slope  |S3)  by  least 
squares  linear  regression.  Under  the 
assumptions  of  the  protocol.  S3  is  equal 
to  MK) 

(ix)  From  Equation  18 

Equation  18 

k^-0.03r2lPYR)k^ 

calculate  k^  using  k«  values  found  in 
Table  1  under  paragraph  (d)(l)(vii)  of 
this  section.  The  value  of  k,  chosen  must 
correspond  to  the  date  closest  to  the 
mid-experiment  date  and  latitude 
closest  to  that  of  the  experimental  site. 

(x)  The  indirect  photoreaction  rate 
constant  kt«.  is  determined  using 
Equation  19. 


Equation  19 

k^-iSl)(U(S2). 

by  incorporating  the  quantities  k*.  Si, 

and  S2  determined  as  described  in 

paragraphs  (d)(2)  (ix).  (vi).  and  (vii)  of 

this  section,  respectively. 

(xi)  The  rate  constant  ko  is  calculated 
from  Equation  20. 

Equation  ^ 

ko-(S3)lkA). 

using  the  quantities  S3  and  k^ 

determined  as  described  above. 

(Kit)  Then.  (k^^lsHw  is  obtained  by 
summing  ko  and  kt^  as  described  by 
Equation  14  in  paragraph  (d)(lKfx)  of 
this  section: 

Equation  14 

(*-ti)mu  —  ■4f>  -*-  N>. 

(xiii)  Finally,  kpt  is  obtained  by 
multiplying  (k^)  gw  by  the  factor  0455. 
as  described  by  Equation  5a  in 
paragraph  (d)(l)(x)  of  this  section: 

Equation  5a 

krt  =.0.455  (k.)„» 
As  determined,  k^^  is  the  net 
environmental  photoreaction  rbte 
constant.  It  applies  to  clear  sky 
conditions  and  is  valid  for  predicting 
surface  photoreaction  rates  in  an 
average  humic  containing  freshwater 
body.  It  is  strictly  valid  only  for  the 
experimental  latitude  and  season. 

(3)  Cntoria  for  Phase  3  As  in  Phase  2. 
Phase  3  tests  arc  assumed  valid  if  the 
dark  controls  are  well  behaved  and 
show  no  significant  loss  of  chemical  In 
such  8  case,  loss  of  test  chemical  in 
irradiated  samples  is  due  to 
photoreaction. 

(4)  Rationale.  Simultaneous 
irradiation  of  a  test  chemical  and 
actinometer  pro\ide  a  means  of 
evaluating  sunlight  intensities  during  the 
reaction  period  Parallel  irradiation  of 
SHW  solutions  allows  evaluation  of  the 
extent  of  photobleaching  and  loss  of 
sensitising  ability  of  the  natural  water. 

(5)  Scope  and  limitations  of  Phase  3 
protocol.  Test  chemicals  that  are 
classified  as  having  halflives  in  SHW  in 
the  range  of  1  hour  to  50  days  in  Phase  2 
listing  are  suitable  for  use  in  Phase  3 
testing.  Such  chemicals  have 
photoreaction  halMives  In  a  range 


actxtmmodaled  by  the  PNAP/PYR 
aclinometr)'  in  sunlight  and  also 
accommodate  the  persistence  of  SHW  in 
aunllghL 

(6)  Illustrative  exaniph.  (i)  From 
Phase  2  testing,  under  paragraph 
(c)(6)(iii)  of  this  section,  chemical  A  was 
found  to  have  a  photolysis  rate  constant. 
(kp)  SH»'  of  0.30  d  '  in  fall  in  round  tubes 
at  jatitude  33*N.  Using  Table  1  under 
paragraph  (riKlK^''')  of  'his  secUon  for 
30'N.  the  nearest  decadic  latitude,  a  fall 
value  of  k,  equal  to  333  d  '  is  found  for 
PNAP.  Substitution  of  (kp)»Hvi  and  k,  into 
Equation  15  under  paragraph  (d)(2)(i|  of 
this  Sf-ction  gives  [PYR)  =  0  0242M. 
This  is  the  concenlr^ition  of  p\Tidinc 
that  gives  an  actinometer  rate  constant 
of  0.30  d  '  in  round  tubes  in  fall  at  this 
latitude 

(ii)  The  actinometer  solution  was 
made  up  by  adding  a  \-olume  of  pyndine 
(1.95  mL)  calculated  from  equation  16 
under  paragraph  (dl!2)(ii)  of  this  section 
to  a  1  hter  volumetric  flask  containing 
1.00  mL  of  1.00  X  10-1  M  PN.^P  m 
acetonitrile.  The  flask  was  filled  to  the 
mark  with  distilled  water  to  give  final 
concentrations  of  [PYR!  =0.0242  M  and 
(PN API  =  l.OC)  •>  10"  -  M.  TVn  tubes  of 
each  of  the  following  solutions  were 
placed  in  the  photolysis  rack  at  1.200 
hours  on  day  zero: 

(A)  Chemical  A  (l.SSylO'^I)  in 
standard  SHW  (0.010  M,  pH  7  phosphate 
buffer). 

(B)  Chemical  A  (1.53  \  lO-s),  in  0.010 
M.  pH  7  pho**phatp  buffer. 

(C)  SHW  standard  solution  diluted 
with  water  0.90  to  1-00  to  match  solution 
A- 

(D)  PN/\P/PYR  actinometer  solution. 
Ten  additional  foil-wrapped  controls  of 
eacii  mixture  were  taped  to  the  bottom 
of  the  rack. 

(lii)  The  test  chemical  had  been 
placed  in  CHtegor>'  B.  Table  2  under  the 
paragraph  ldH2)(ivl  of  this  section,  on 
the  basis  of  its  Phase  2  rale  constant 
under  paragraph  (c)  of  this  section- 
Accordingly,  two  tube.**  of  each 
irradiated  solution  and  two  tubes  of 
each  blank  solution  were  removed  al  0, 
1.  2.  4.  and  B  days  at  1.200  hours.  The 
averaged  analytical  results  obtained  at 
the  end  of  the  experiment  are  shown  in 
the  following  Table  3. 


TABI£  3.— CMEMICAI.  ANALYTlCAt  RESULTS  FOR  ILLUSTRATIVE  EXAMPLE,  PHASE  3 

□ay 

10HC1""  M 

10'lCr  M 

A"*,» 

10*  (PNAPl.  M 

153 

103 

0780 

0300 

0.130 

133 
1.40 
1.30 
1.01 

Dioo 

0.0500 
00470 
0JM40 
00370 
0.0320 

1J)0 

\                                                                             

0.810 

f 

0.G00 

U.3S0 
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Data  for  solutions  A  through  D  are  given 
in  column  2  through  5.  respectively.  No 
significant  chemical  toss  was  found  in 
the  dark  controls 


(A)  From  these  iteras  the  functions 
Pn(CjC)  svw"  Pn(C,/C)w'  (1HA*«/ 
A'')7o)5Nw|.  PnlA^no/AaT*).  and  Pn(C;,/ 


C)p- 


P  were  calculated,  as  shown  in  the 


following  Table  4  which  was  derived 
from  Table  3  under  paragraph  (d)(6)[tij) 
of  this  section: 


Table  4— Photoaeactk^n  Functon  for  Illustratp/e  Examples,  F'hase  3.  Derived  From  Table  3 


Day 

Pr^C^Ct^ 

Pn<C/C).        j 

1-<A  m  MVid 

PtKA-  m  /An.) 

PnlC.IQ,^ 

n 

0 

0396 

0700 

1629 

2465 

ooeael 

O.IM    1 
0,415     , 
0,648    ' 

i 

0 

0.0600 

0120 

0260 

0J60 

0 

o.oei( 
o.ia 

0301 
0446 

?       

0lS71 

4                     

OlOSB 

A                            

1  914 

(B)  Slope  Si  ~  fk,o/k)  was  caicuialed  according  to  Equation 
17  under  paragraph  (d)!2)fvi|  of  this  section  and  was  found  to 
be  4,96  by  a  least  squares  regression  with  a  correiatton 
coefficient  equal  to  09380.  The  following  Figure  1  shows  a 
plot  of  Equation  17  under  paragraph  (d)(2)(vi)  of  this  section 
and  its  best-fit  line. 


(C)  Slope  S2  =  [k/ka)  was  also  derived  from  Table  4  under 
paragraph  (d)t6)(iii)(A)  of  this  ttucliun  by  a  fit  of 
Pn(A«aT«/A37«)  sirw  and  Pn(C«/C)|.NAP  to  Equation  12  under 
paragraph  (d)(l)(vii)  of  this  section.  This  plot  is  displayed  in 
the  following  Figure  2;  the  slope  S2  was  found  to  be  0.295  and 
the  correlation  coefficient  was  equal  to  0.9986. 


F'Buro  1— Crapfiii:  ct-iHrminatton  of  Si  =  (kto/M  based  oo  FxfiuitKm 

"i"  tinjpr  pdrfiKraph  \<i]i2)ivi]  of  this  station. 


Figure  2.— Oaphic  defermination  of  SZ^fk/k*)  bated  ob  Bquatioa 
12  under  parajtraph  {d)(lMvii)  of  this  section. 
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[D]  Using  the  data  tn  columns  3  and  6 
in  Table  4  under  paragraph  (d)(6Hiii)(A) 
of  this  section,  slope  S3  was  calculated 
by  regression  from  Equation  13a  under 
paragraph  (d)[l)(viii)  of  this  section  and 
was  found  lo  be  0.428  with  correlation 
coefficient  euqal  lo  0.99997. 

(K)  Using  Equation  18  under 
paragraph  (d)(2){ix)  of  this  section.  kA 
was  found  to  be  =0.300  d~'. 

(F)  The  values  of  Si.  S2.  and  k^  were 
then  combined  in  Equation  19  under 
paragraph  (d)t2)(x)  of  this  section  to  give 
kjo  as  follows: 

Equation  19 

ku,  =  (4.96)(0J00]|0.29S)  =0.439  d'  V 
(C)  llie  rate  constant  kp  was 
calculated  from  the  product  of  S3  and  k* 
as  expressed  in  Equation  20  under 
paragraph  (d)(2Hxi]  of  this  section  as 
follows: 

Equation  20 

ko  =  {0,428110.300)  =  01 28d  - '. 

(H)  The  sum  of  ko  and  kt.  was 
multiplied  by  0.455  to  obtain  k^E  &s 
follows: 

Equation  21 

k^-(0,455M0.439  +  0.138}d-'  =  0.25Bd-'. 

(I)  Since  kpc  is  a  first-order  rate 
constant,  the  half-life,  ti  /ig.  is  given  by 
Equation  22: 

Equation  22 

t,  .,E-0.e93;k^e. 

Substituting  the  value  of  k^  from 
Equation  21  under  paragraph 
(d)(6)(iiiHH]  of  this  section  in  Equation 
22  yielded 

Equation  23 

t,,jE=0.e93/0.258d-'=2.7d. 

(e)  Data  and  reporting — [1]  Test 
conditions — (i)  Specific  analytical  and 
recovery  procedures.  (A)  Provide  a 
detailed  description  or  reference  for  the 
analytical  procedures  used,  including 
the  calibration  data  and  precision. 

(B|  If  extraction  methods  were  used  to 
separate  the  solute  from  the  aqueous 
solution,  provide  a  description  of  the 
extraction  method  as  well  as  the 
recovery  data. 

(li)  Other  test  conditions.  (A)  Report 
the  site  and  latitude  where  the 
photol>sis  expenmenl-s  were  carried  out. 

(B)  Report  the  dales  of  photolysis. 
weather  conditions,  times  of  exposure, 
and  the  duration  of  exposure. 

(C)  If  acftonitnle  was  used  to 
solubilize  the  test  chemical,  report  the 
volume  percent 


(D]  If  a  significant  loss  of  test 
chemical  occurred  in  the  control 
solutions  for  pure  water  and  SHW. 
indicate  the  causes  and  how  they  were 
eliminated  or  minimized. 

(2)  Test  data  report — (i)  Phase  2 
Screening  Test  under  paragraph  (c)  of 
this  section.  (A)  Report  the  initial  molar 
concentration  of  test  chemical,  C^,  in 
pure  water  and  SHW  for  each  replicate 
and  tlie  mean  value. 

{B)  Report  the  molar  concentration  of 
lest  chemical.  Q.  in  pure  water  and 
SiiVv  for  each  replicate  and  the  mean 
value  for  each  time  point  t. 

(C)  Report  the  molar  concentration  of 
test  chemical  for  each  repUcate  control 
sample  and  the  mean  value  for  each 
time  point 

(D)  Report  the  values  of  (k«]sHw  and 
(kplw  for  the  time  point  t  in  which  the 
fraction  of  test  chemical  photoreacted  is 
in  the  range  20  to  80  percent. 

(E)  If  small  losses  of  test  chemical 
were  observed  in  SHW  and  pure  water. 
report  a  first-order  rate  constant  loss. 
(knit**-  Calculate  and  report  (kpiota  for 
SHW  and/or  pure  water.  Calculate  and 
report  the  corrected  first-order  rate 
constant  for  SHW  and/or  pure  water 
using  the  relationship  expressed  in 
Equation  24: 

Equation  24 

k.=(k„)„„.-(k,);^. 

(F)  Report  the  value  of  R  calculated 
from  Equation  4  under  paragraph 
(c)[2)(vi)(Dll-;)  of  this  section, 

(G)  Report  the  values  of  k^  and  koE 
obtained  from  Equations  5  and  6, 
respectively  under  paragraph  (c){2){vii) 
of  this  section,  report  the  corresponding 
half-life  calculated  from  Equation  22 
under  paragraph  (dK6)(iii)(I)  of  this 
section. 

(ii)  Phase  3 — Indirect  photoreaction 
with  actino-meter  (A)  Report  the  initial 
molar  concentration  of  test  chemical,  C^ 
in  pure  water  and  in  SHW  for  each 
replicate  and  the  mean  value. 

(B)  Report  the  initial  absorbance  A°37o 
of  theSNW  solution. 

(C)  Report  the  initial  molar 
concentration  of  PN.AP  of  each  replicate 
and  the  mean  value  in  the  actinometer. 
Report  the  concentration  of  phyridine 
used  in  the  actinometer  which  was 
obtained  from  Equation  15  under 
paragraph  fd)f2)(il  of  this  section. 

(D)  Report  the  time  and  date  the 
photolysis  experiments  were  started,  the 
time  and  date  the  experiments  were 
completed,  and  the  elapsed  photolysis 
time  in  days. 


(E)  For  each  time  point  t.  report  the 
separate  values  of  the  absorbance  of  the 
SHW  solution,  and  the  mean  values. 

(F)  For  each  lime  point  for  the 
controls,  report  the  separate  values  of 
the  molar  concentrations  of  test 
chemical  in  pure  water  and  SHW.  and 
the  absorbance  of  the  SHW  solution. 
and  the  mean  values. 

(G)  Tabulate  and  report  the  following 
date:  t.  [Cl^«*.  [CI*.  A^'^jto.  IPNAPl. 

(H)  From  the  data  in  (G).  tabulate  and 
report  the  following  data;  t.  Pn(Co/ClsKw. 
Pn(CjC)w.  Il-tA3™/A°37c)S\W", 
Pn(A°3To/A57(.).  Pn(Co/C)pKAP- 

(I)  From  the  linear  regression  analysis 
of  the  appropriate  date  in  step  (HI  in 
Equation  17  under  paragraph  (d)(2)(vi)  of 
this  section,  report  the  slope  Si  and  the 
correlation  coefficient. 

(1)  From  the  linear  regression  analysis 
of  the  appropriate  date  in  step  (H)  in 
Equation  12  under  paragraph  ld)il)|vii) 
of  this  section,  report  the  slope  S2  and 
the  correlation  coefficient. 

(K)  From  the  linear  regression 
analysis  of  the  appropriate  data  in  step 
[HI  in  Equation  13a  under  paragraph 
(dl(l)(viii)  of  this  section,  report  the 
slope  S3  and  the  correlation  coefficient 

(L)  If  loss  of  chemical  was  obser\  ed 
during  photolysis  in  pure  water  and 
SHW.  then  report  the  data  ?n[CjC]^^ 
Pn(Co/CW  PniCJCh^  as  described  in 
paragraph  le)(2){E]  of  this  section. 
Repeat  steps  (HJ.  (I).  U).  (K)  where 
applicable  and  report  Si.  S2.  S3  and  the 
corresponding  correlation  coefficients. 

IM)  Report  the  value  of  the 
actinometer  rate  constant  obtained  from 
Equation  18  under  paragraph  [d|(2)(!x) 
of  this  section. 

(M  Report  the  value  of  k,o  obtained 
from  Equation  19  under  paragraph 
[d)(21ix)of  this  section, 

[Ot  Report  the  value  of  kf,  obtained 
from  Equation  20  under  paragraph 
(d)(2)(M)  of  this  section- 

(P)  Report  the  value  of  fVpflsH*. 
obtained  from  Equation  14  under 
paragraph  jd)(ll(tx)  of  this  section,  and 
the  value  of  k^  obtained  from  Equation 
5a  under  paragraph  (d)(l)(xl  of  this 
section- 

(Ql  Report  the  half-life,  t^^,  obtained 
from  Equation  22  under  paragraph 
(dK6){Mi)(n  of  this  section, 

(f)  References-  For  additional 
background  information  on  this  test 
guideline  the  following  references 
should  be  consulied- 

(1)  Cooper  Wf.ZikaRG 
"Photochemical  formation  of  hydrogen 
peroxide  in  surface  and  ground  waters 
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"Hydrogen  peroxide  and  hydroxyl 
radical:  Intermediates  in  indirect 
photolysis  reactions  in  water."  fouma I 
of  Agricultural  and  Food  Chemistry. 
29:699.(1981). 
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publication  PB-84-233287.  (1984). 
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induced  reactions  of  aquatic  pollutants 
photosensitized  by  humic  substances." 
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humic  substances  in  water  II. 
Photosensitized  oxygenations." 
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2.  In  Part  799: 


PAnT799— lAMENDEDI 

a.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  IS  U  S  C.  2003,  2611.  2025. 

b,  Section  799.2475  is  added.  In  read 
as  follows: 

§  799^475    2-Mercaptobenzothiazoie 

(a)  Identification  of  test  substance.  (1) 
2-Mercaplobenzothiazole  (MBT,  CAS 
No.  149-30-^)  shall  be  tested  in 
accordance  with  this  section. 

(2)  MBT  of  at  least  98  percent  purity 
shall  be  used  as  the  test  substance. 

(b)  Persons  required  to  submit  study 
plans,  conduct  tests,  and  submit  data. 
All  persona  who  manufacture  (including 
byproduct  manufacture,  and  import  of 
MBT  and  MBT-containing  articles)  or 
process  or  intend  to  manufacture  or 
process  MBT.  other  than  as  an  impurity. 
after  October  21, 1988,  lo  the  end  of  the 
reimbursement  period  shall  submit 
letters  of  intent  to  conduct  testing, 
submit  study  plans,  conduct  tests,  and 
submit  data,  or  submit  e.xemption 
applications  as  specified  in  this  section. 
Subpart  A  of  this  Part,  and  Paris  790  and 
792  of  this  chapter  for  single-phase 
rulemaking. 

(c)  Chemical  fate — (1)  Aerobic 
aquatic  biodegradat!on—{i)  Required 
testing.  Aerobic  aquatic  biodegradation 
testing  shall  be  conducted  with  MBT  in 
accordance  with  $  796.3100  of  this 
chapter. 

(ii)  Reporting  requirements.  (A)  The 
aerobic  aquatic  biodegradation  test 
shall  be  completed  and  the  final  report 
submitted  lo  EPA  within  12  months  of 
the  effective  date  of  the  final  rule. 

(B)  An  interim  progress  report  shall  be 
submitted  to  EPA  6  months  after  the 
effective  dale  of  the  final  rule. 

(2)  Indirect  phololysi/i'Screening  level 
test — [\)  Required  testing.  Indirect 
photolysis  testing  shall  be  conducted 
with  MBT  in  accordance  with  {  795.70  of 
this  chapter. 

(ii)  Reporting  requiremttnts.  (A)  The 
indirect  photolysis  lest  shall  be 
completed  and  the  final  report  submitted 
to  EPA  within  12  months  of  the  effeclive 
date  of  the  final  rule. 

(6)  An  interim  progress  report  shall  be 
submitted  to  EPA  6  months  after  the 
effective  date  of  the  final  rule. 

(3)  Chemical  mobility — (t)  Required 
testing.  Chemical  mobility  testing  shall 
be  conducted  with  MBT  In  accordance 
with  S  796.2750  of  this  chapter. 

(ii)  Reporting  requirements.  (A)  The 
chemical  mobility  test  shall  be 
completed  and  the  final  report  submitted 
to  EPA  within  12  months  of  the  effective 
date  of  the  final  rule. 
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(B)  An  interim  progress  report  shall  be 
submitted  to  EPA  6  months  after  the 
effeclive  date  of  this  final  rule 

(d)  Environmental  effects— {1)  Fish 
chronic  toxicity — (i)  Required  testing. 
(A)  Chronic  toxicity  testing  of  MBT  shall 
be  conducted  using  rainbow  trout 
[Salmo  goirdneri)  according  to 
S  797.1600  of  this  chapter  except  for  the 
provisions  in  paragraph  (c)(6)(iv)(A)  of 

5  797  1600 

(Bl  For  the  purpose  of  this  sectioa  the 
following  provisions  also  apply: 

(/)  Test  substance  measurement.  Prior 
lo  addition  of  the  test  substance  to  the 
dilution  water,  it  la  recommended  that 
the  test  substance  stock  solution  be 
analyzed  to  verify  the  concentration. 
After  addition  of  the  test  substance,  the 
concentration  of  test  substance  shall  be 
measured  in  the  lest  substance  delivery 
chamber  prior  to  beginning,  and  during, 
the  lest.  The  concentration  of  test 
substance  should  also  be  measured  at 
the  beginning  of  the  test  in  each  test 
concentration  (including  both  replicates) 
and  contn)l(s).  and  at  least  once  a  week 
thereafter.  Equal  aliquots  of  test  solution 
may  be  removed  from  each  replicate 
chamber  and  pooled  for  analysis.  If  a 
malfunction  in  the  delivery  system  is 
discovered,  water  samples  shall  be 
taken  from  the  affected  test  chambers 
immediately  and  analyzed. 

[2)  pH.  It  is  recommended  that  a  pH  of 
7  be  maintained  in  the  lest  chambers. 

[3)  Reporting.  An  analysis  of  the 
stability  of  the  stock  solution  for  the 
duration  of  the  test  shall  be  reported. 

(ii)  Reporting  requirements.  (A)  The 
fish  chrome  toxicity  test  shall  be 
completed  and  the  final  report  submitted 
to  EPA  withm  12  months  of  the  effective 
date  of  the  final  rule. 

(B)  An  interim  progress  report  shall  be 
submitted  to  EPA  6  months  after  the 
effective  date  of  the  fuial  rule. 

(2)  Daphnid  chronic  toxicity— {\] 
Required  testing.  (A)  Daphnid  chronic 
toxicity  testing  shall  be  conducted  with 
MBT  using  Daphnia  magna  according  to 
I  797,1330  of  this  chapter. 

(B)  For  the  purposes  of  this  section, 
the  following  provisions  also  apply: 

[1]  Test  substance  measurement  Test 
substance  concentration  shall  be 
measured  in  the  test  substance  delivery 
chamber  prior  to  beginning,  and  during, 
the  test. 

(2)  pH.  It  is  recommended  that  a  pH  of 
7  be  maintained  m  the  test  chambers. 

(J)  Reporting  An  analysis  of  the 
stability  of  the  stock  solution  for  the 
duration  of  the  lest  shall  be  reported. 

(ii)  Reporting  requirements.  (A)  The 
daphnid  chronic  toxicity  test  shall  be 
completed  and  the  final  report  submitted 
lo  EPA  withm  12  months  of  the  effeclive 
dale  of  the  final  rule. 


(B)  An  Interim  progress  report  shall  be 
submitted  to  EPA  6  months  after  the 
effective  date  of  the  final  rule. 

(e)  Health  effects — (1)  Developmental 
toxicity  te-sting^i]  Required  testing. 
Developmenlal  toxicity  testing  shall  be 
conducted  in  two  mammalian  species 
with  MBT  in  accordance  with  S  798  4900 
of  this  chapter,  using  the  oral  route  of 
administration. 

(ii)  Reporting  requirements.  (A)  The 
developmental  toxicity  test  shall  be 
completed  and  the  final  report  submitted 
to  EPA  within  12  months  of  the  effective 
date  of  the  final  rule 

(B)  An  interim  progress  report  shall  be 
submitted  to  EPA  6  months  after  the 
effective  date  of  the  final  rule. 

(2}  Reproductive  toxicity — (i) 
Required  testing.  Reproduclive  toxicity 
testing  shall  be  conducted  with  MBT  in 
accordance  with  §  798.4700  of  this 
chapter,  using  the  oral  route  of 
administration. 

(ii)  Reporting  requirements.  (A)  The 
reproductive  lest  shall  be  completed  and 
the  final  report  submitted  to  EPA  within 
29  months  of  the  effective  date  of  the 
final  rule. 

(B)  Progress  reports  shall  be  submitted 
to  EPA  at  6-month  intervals  beginning  6 
months  after  the  effective  date  of  the 
final  rule  until  submission  of  the  final 
report. 

(3)  Neurotoxicity — (i)  Required 
testing.  (A)(7)  An  acute  and  subchronic 
functional  observ'ation  battery  shall  be 
conducted  with  MBT  in  accordance  with 
§  79B.6050  of  this  chapter  except  for  the 
provisions  in  paragraphs  [d)(5)  and  (6) 
of  5  796.6050. 

(J)  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

(0  Duration  and  frequency  of 
exposure.  For  acute  study,  animals  shall 
be  administered  KfBT  over  a  period  not 
to  exceed  24  hours.  For  subchronic 
study,  animals  shall  be  dosed  daily  for 
at  least  90  days. 

[li]  Route  of  exposure.  Animals  shall 
be  exposed  to  MBT  orally. 

(B)(7)  An  acute  and  subchronic  motor 
activity  test  shall  be  conducted  with 
MBT  in  accordance  with  S  798.6200  of 
this  chapter  except  for  the  provisions  in 
paragraphs  (d)(5)  and  (6)  of  §  798.6200. 

[2]  For  the  purpose  of  this  section  the 
following  provisions  also  apply: 

[i]  Duration  and  frequency  of 
exposure.  For  acute  study,  animals  shall 
be  admimstered  over  a  period  not  to 
exceed  24  hours.  For  subchronic  study. 
animals  shall  he  dosed  daily  for  at  least 
90  days. 

[ii]  Route  of  exposure.  Animals  shall 
be  exposed  to  MBT  orally 

(C)(7)  A  subchronic  neuropathology 
test  shall  be  conducted  wnlh  MBT  in 
accordance  \viih  §  798.6400  of  this 


chapter  except  for  the  provisions  in 
paragraphs  (d)(5)  and  (6)  of  S  798.6400. 

[2]  For  the  purpose  of  this  section,  the 
foUow'ing  provisions  also  apply: 

(0  Duration  and  frequency  of 
exposure.  Animals  shall  be  dosed  daily 
for  at  least  90  days. 

[ii]  Route  of  exposure.  Animals  shall 
be  exposed  to  MBT  orally. 

{ii)  Reporting  requirements.  (A)  The 
functional  observation  baltery,  motor 
activity,  and  neuropathology  tests  shall 
be  completed  and  the  final  reports  *'or 
each  test  submitted  to  EPA  within  12 
months  of  the  effective  date  of  the  final 
rule. 

(B)  A  progress  report  shall  be 
submitted  to  EPA  for  the  functional 
observation  battery,  motor  activity,  and 
neuropathology  tests,  respectively.  6 
months  after  the  effective  date  of  the 
final  rule. 

(4)  Mutagenic  effects — Chromosomal 
aberrations — (i)  Required  testing-  (A)  A 
dominant  lethal  assay  shall  be 
conducted  with  MBT  in  accordance  with 
§  796.5450  of  this  chapter,  using  the  oral 
of  administration. 

(B)  A  heritable  translocation  assay 
shall  be  conducted  with  MBT  in 
accordance  with  the  test  guideline 
specified  in  §  7985460  of  this  chapter  if 
MBT  produces  a  positive  resuli  in  the 
dominant  lethal  assay  conducted 
pursuant  to  paragraph  [e)l4Hi)lA)  of  'hi? 
section  and  if.  after  a  public  program 
review.  EPA  issues  a  Federal  Register 
notice  or  sends  a  certified  letter  lo  the 
test  sponsor  specifying  that  the  testing 
shall  be  initiated. 

(ii)  Rt'porting  requirements.  (A) 
Mutagenic  effects — Chromosomal 
aberration  testing  of  MBT  shall  be 
completed  and  the  final  report  submitted 
lo  EPA  as  follows:  Dominant  lethal 
assay,  within  12  months  afier  the 
effective  date  of  this  rule;  heritable 
translocation  assay,  within  24  months 
after  notification  under  paragraph 
(e)(4)(i)(B]  of  this  section  that  the  testing 
shall  be  initialed. 

(B)  For  the  dominant  lethal  assay,  an 
interim  progress  report  shall  be 
submitted  to  EP.A  6  months  after  the 
effective  dale  of  the  final  rule;  for  the 
hentable  transloi^atioD  assay,  progress 
reports  shall  be  submitted  to  EPA  al  6- 
month  intervals  beginning  6  months 
after  the  date  of  EPA's  notification  of 
the  test  sponsor  that  testing  shall  be 
initiated  until  submission  of  the  final 
report. 

(f)  Effective  date.  (1)  The  effeclive 
ddte  of  this  final  rule  is  October  21, 1988. 

(2)  The  guidelines  and  other  teat 
methods  cited  in  this  faction  are 
referenced  here  as  ihcy  exist  on  October 
21. 1988. 
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llnformaiion  collection  requirements  have 

been  approved  by  the  Office  of  Management 

and  Budget  under  Control  Number  2070- 

0033|. 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  1,  2.  4.  6,  30,  31,  32,  35. 
42.  46.  50.  67,  69,  70.  71,  90.  91,  93,  98, 
107.  110,  150.  151,  153.  154.  154a,  159. 
160,  161,  162.  154,  170,  171,  172.  188, 
189.  and  401 

[CGD  88-0701 

Editorial  Changes  Reflecting  Recent 
Coast  Guard  Reorganization 

AGENCY:  C.,-js;  Cjuard,  DOT. 
action:  Fmai  rule. 

summary:  This  document  corrects  titles, 
telephone  numbers  and  addresses  of 
various  Coast  Guard  offices  and  units 
and  makes  minor  editorial  changes.  This 
action  IS  necessary  to  reflect  recent 
restructuring  of  Coast  Guard 
heiidquarters  offices  and  field 

raanizatjons.  These  changes  will  make 
it  easier  for  those  persons  affected  by 
the  regulations  to  contact  the 
appropriate  Coast  Guard  officials. 
EFFECTIVE  DATE;  September  7,  1988. 
FOn  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  Don  M.  Wrye. 
Office  of  Chief  Counsel,  (202)  267-1534. 
SUPPLEMENTARY  rNFORMATiON:  Recently 
the  Coast  Guard  undertook  a  major 
restructunng  of  its  internal  organization. 
This  reorganization  caused  the 
disestablishmpni  of  certain 
headquarters  offices,  the  establishment 
of  others,  and  the  transfer  of  selected 
responsibilities  between  certain  offices. 
Additionally,  the  Third  and  Twelfth 
Coiist  Guard  Districts  have  been 
disestablished  and  their  respective 
rpsponsibilities  absorbed  by  other 
Districts.  Because  of  these  changes. 
many  titles,  telephone  numbers  and 
addresses  in  existing  regulations  need  to 
be  updated-  The  purpose  of  this 
document  is  to  update  those  titles. 
telephone  numbers,  and  addresses  and 
to  make  other  minor  editorial  changes. 
In  accordance  with  5  U.SC.  553(b),  a 
notice  of  proposed  rulemaking  was  not 
published  for  these  regulations.  This  rule 
merely  updates  Coast  Guard  office 
titles,  telephone  numbers,  and  addresses 
and  deletes  references  to  certain 
disestablished  units  contained  m  Title 
46  CFR.  Therefore,  the  Coast  Guard 
finds  that  notice  and  opportunity  for 
public  comment  is  unnecessary'  Further, 


since  the  organizational  changes  have 
already  been  Implemented,  good  cause 
exists  under  5  U-S.C.  553(dl  for  making 
these  regulations  effective  upon 
publication. 

Regulatory  Evaluation 

This  final  rule  is  considered  to  be  non- 
major  under  Executive  Order  12291  and 
non-significant  under  the  DOT 
regulatory  pulines  and  procedures  (44 
FR  11034.  February  26.  1979).  The 
economic  impact  of  this  final  rule  has 
been  found  to  be  so  minimal  that  further 
evaluation  is  unnecessary,  This 
rulemaking  merely  updates  Coast  Guard 
office  titles,  telephone  numbers,  and 
addresses.  There  is  no  substantive 
change  to  current  Coast  Guard 
regulations.  Accordingly,  the  Coast 
Guard  certifies  that  this  final  rule  will 
have  no  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rulemaking  contains  no  new 
information  collection  or  recordkeeping 

requirements. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rulemaking 
and  concluded  that,  under  section 
2.B.2.C  of  Commandant  Instruction 
M16475.1B.  this  rulemaking  is 
categorically  excluded  from  further 
environmental  documentation. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
critena  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

List  of  Subjects 

46  CFR  Part  1 

Administrative  practice  and 
procedure.  Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  2 

Marine  safety.  Reporting  and 
recordkeeping  requirements.  Vessels. 

46  CFR  Part  4 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Drug  abuse, 
Investigations.  Marine  Safety.  Nuclear 
vessels.  Radiation  protection.  Reporting 
and  recordkeeping  requirements. 

46  CFR  Part  6 

Navigation  (water).  Reporting  and 
recordkeeping  requirements.  Vessels. 


46  CFR  Part  30 

Cargo  vessels.  Foreign  relations, 
HazartJous  materials  transportation. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Seamen. 

46  CFR  Port  31 

Cargo  vessels.  Marine  safety. 
Reporting  and  recordkeeping 

requirements. 

48  CFR  Part  32 

Cargo  vessels.  Fire  prevention.  Marine 
safety.  Navigation  (water).  Occupational 
safety  and  health.  Seamen. 

46  CFR  Part  35 

Cargo  vessels.  Marine  safety. 
Navigation  (waterl,  Occupational  safety 
and  health.  Reporting  and  recordkeeping 
requirements.  Seamen. 

46  CFR  Part  42 

Penalties,  Reporting  and 
recordkeeping  requirements.  Vessels. 

46  CFR  Part  46 

Passenger  vessels.  Penalties, 
Reporting  and  recordkeeping 

requirements. 

46  CFR  Part  50 

Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  07 

Vessels. 

46  CFR  Part  69 

Measurement  standards,  reporting 
and  recordkeeping  requirements. 
Vessels. 

46  CFR  Pan  70 

Marine  safety.  Passenger  vessels. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  71 

Marine  safety.  Passenger  vessels. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  90 

Cargo  Vessels.  Marine  safety. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  91 

Cargo  vessels.  Marine  safety. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  93 

Cargo  vessels.  Marine  safety. 
Reporting  and  recordkeeping 
requirements. 


Federal  Register  /  Vol.  53.  No.  173  /  Wednesday.  September  7,  1988  /  Rules  and  Regulations     34533 


46  CFR  Part  98 

Cargo  vessels.  Hazardous  materials. 
Marine  safety.  Water  pollution  control. 

46  CFR  Part  107 

Marine  safety.  Oil  and  gas 
exploration.  Reporting  and 
recordkeeping  requirements.  Vessels. 

46  CFR  Part  110 

Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  150 

Hazardous  materials  transportation, 
Marine  safety.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  151 

Cargo  vessels.  Hazardous  materials 

transportation.  Marine  safety.  Reporting 
and  recordkeeping  requir^ements.  Water 
pollution  control. 

46  CFR  Part  153 

Administrative  practice  and 
procedure.  Cargo  vessels.  Hazardous 
materials  transportation.  Marine  safety. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

40  CFR  Part  154 

Cargo  vessels.  Gases.  Hazardous 
materials  transportation.  Marine  safety. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  154a 

Cargo  vessels.  Gases,  Harbors. 
Hazardous  materials  transportation. 
Marine  safety. 

46  CFR  Part  159 

Business  and  industry.  Laboratories. 

Marine  safety.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  160 

Marine  safely.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Port  161 

Fire  prevention.  Marine  safety, 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  162 

Fire  prevention.  Marine  safety,  Oil 
pollution.  Reporting  end  recordkeeping 
requirements. 

46  CFR  Part  164 

Fire  prevention.  Marine  safety, 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  170 

Marine  safely.  Reporting  and 
recordkeeping  requirements.  Vessels. 


46  CFR  Part  171 

Marine  safety.  Passenger  vessels. 

46  CFR  Part  172 

Cargo  vessels.  Hazardous  materials 
transportation.  Marine  safety. 

46  CFR  Part  186 

Marine  safety,  Oceanographic 
research  vessels.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  189 

Marine  safety,  Oceanographic 
research  vessels.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  401 

Administrative  practice  and 
procedure.  Great  Lakes,  Navigation 
(water),  Penalties,  Reporting  and 
recordkeeping  requirements.  Seamen. 

This  document  is  issued  under  the 
authority  of  14  U.SC.  633. 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  Title  46  of  the 
Code  of  Federal  Regulalitms  as  set  forth 
below. 

PART  1— (AMENDED] 

§1.01    I  Amended] 

1.  In  51.01(b)(2).  the  words  "Office  of 
Operations"  and  "Recreational  Boating 
Safety  Division"  are  removed,  and  the 
words  "Office  of  Navigation  Safely  and 
Waterway  Ser\'ices"  and  "Auxiliary. 
Boating  and  Consumer  Affairs 
Division",  respectively,  are  added  in 
their  place. 

§  1.05    lAmendedl 

2.  In  5  1.05(al(l)  and  (2).  the  words 
"Operations  Division"  are  removed,  and 
the  words  "Boating  Safety  Division"  are 
added  in  their  place 

PART  2— (AMENDED) 

Subpart  2.45 — (Amended] 

3.  In  §  2.4S-20(aj.  the  word  "(M)"  and 
zip  code  "20226"  are  removed,  and  the 
word  "(OMVl)"  and  zip  code  "20593- 
0001",  respectively,  are  added  m  their 
place. 

Subpart  2.7S — (Amended) 

4  In  §  2.75-l(cl  the  words  "Merchant 
Marine  Safety"  are  removed,  and  the 
words  "Marine  Safety.  Security  and 
Environmental  Protection"  are  added  in 
their  place. 

5.  In  §  2.75-l(d),  the  word  "(G-M) "  is 
removed,  and  the  word  "(G-MVI)"  is 
added  in  its  place. 

6.  In  §  2.75~5(a).  the  words  "Merchant 
Marine  Safety"  are  removed,  and  the 
words  "Marine  Safety.  Security  and 


Environmental  Protection"  are  added  tn 
their  place. 

7.  In  S  2.75-10(b).  the  word  "(G-M)' 
amd  zip  code  "20593"  are  removed,  and 
the  word  "(G-MVI)"  and  zip  code 
"20593-0001".  respectively,  are  added  in 
their  place. 

B.  In  §  2.7S-15(a).  the  word  "(G-M)"  is 
removed,  and  the  word  "(G-MVI)"  is 
added  in  its  place. 

9.  In  S  2.75-17(d){l).  the  word  "(G-M)" 
and  zip  code  "20593"  are  removed,  and 
the  word  "(G-MVI)"  and  zip  code 
"20593-0001".  respectively,  are  added  in 
their  place 

PART  4— (AMENDED! 
Subpart  4.05 — (Amended] 

10.  In  S  4.05-20,  the  word  "lightship"  is 
removed. 

PART  &— (AMENDED) 

$6J>6    {Amended] 

11.  In  the  heading  and  in  paragraph 
(a),  the  introductory  text  of  paragraph 
(b).  and  paragraph  (d)  of  §  6.06.  the 
words  "Sea  Transportation  Service"  are 
removed,  and  the  words  "Sealift 
Command"  are  added  in  their  place. 

12.  In  the  introductory  text  of 
paragraph  (b)  of  §  6.06,  the  word.s 
"Commandant,  U.S.  Coast  Guard. 
Washington.  DC. "  are  removed,  and  the 
words  "Commandant  (G-MVI).  U.S. 
Coast  Guard.  Washington.  DC  20593- 
0001"  are  added  in  their  place. 

13.  In  paragraph  (d)  of  §  6.06,  the  word 
"(MVI)"  is  removed,  and  the  word  "(G- 
M\^n  ■  are  added  in  their  plac^. 

PART  30— (AMENDED) 
Subpart  30.10— (Amended) 

14.  In  §  30,10-35,  the  zip  code.  "20591" 
is  removed,  and  the  zip  code  "20593- 
0001"  is  added  in  its  place. 

PART  31— (AMENDED) 
Subpart  31.10 — |  Amended] 

15.  In  §  31  10-l(b].  the  words.  "45 
Broad  Street,  New  York.  N.Y.  10004"  and 
"Commandant  (MJ.  U.S.  Coast  Guard. 
Washington.  DC.  20591"  are  removed 
and  the  words  "45  Eisenhower  Drive. 
Pararpus.  N)  07654"  and  "Commandant 
(G-M).  U.S.  Coast  Guard,  Washington. 
DC  20593-0001".  respectively,  are  added 
in  their  place. 

16.  In  §  31.10-33(a)(2).  the  zip  code 
"20593"  is  removed,  and  the  zip  code 
"20593-0001"  is  added  in  its  place. 
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PART  32— {AMENDED  I 
Subpart  32.53— (Amended I 

1"  In  paragraphs  (dl,  (d).  and  (e(  of 
§  32.53-3.  the  words  "Chief.  OfTir^r  of 
Merchant  .Marine  Safety  '  are  removed, 
and  the  words  "Chief.  Office  of  Marine 
Safety.  Secunty  and  Enviromtiental 
Protection"  are  added  m  Iheir  piace. 

18.  In  parajiraph  |b)  of  9  32.53-3.  the 
z:p  code  "20593"  is  removed,  and  the  zip 
code  "20593-0001"  is  added  in  ita  place. 

PART  35— (AMENDED) 

Subpart  35.20 — [Amertdedl 

19.  In  i  35.20-l(c).  Ibe  numbers  "3d. ' 
and  "12th"  are  removed. 

PART  42— (AMENDED] 

Subpart  42.05— (Anwndedl 

20.  In  5  42.05-20.  the  word.s 
"Department  of  Transportation"  are 
removed;  the  zip  code  "20591 '  is 
removed,  and  (he  zip  code  "20S93-00O1" 
is  added  in  its  place. 

PART  46— (AMENDED) 

Subpart  46.10— {Amwtded] 

21.  In  5  46.10-10(dl.  the  words 
"Commandanl.  U.S.  Coast  Guard. 
Washington.  D.C  20591"  are  removed. 
and  the  words  "Commandant  (G-M), 
L'.S.  Coast  Guard.  Washmgton.  DC 
20593-0001"  are  added  m  their  place. 

22.  In  !  46.10-20(a).  the  zip  code 
"20591"  18  removed,  and  the  zip  code 
"20593-00(n"  IS  added  in  its  place. 

23.  In  S  48.10-30(a).  the  words 
"Washington.  DC  20591."  are  removed. 

PART  50— (AMENDED] 
Subpart  50.10— (AnwratadT 

24.  In  5  30,10-20.  the  zip  code  "20591" 
IS  removed,  and  the  zip  code  "20593- 
OOOl '  IS  added  in  Its  place. 

Subpart  50.15— (AiMndad) 

25.  In  i  50.I5-fiO(b).  the  words 
"Merchant  Marine"  are  removed,  and 
the  words  "Manne  Safely"  are  added  in 
Iheir  place. 

Subpart  50.20— (Am«nd«JI 

28.  In  5  50.21>-5(c|,  the  zip  code 
"20593"  is  removed  and  th»  zip  code 
"20593-0001"  is  added  m  its  place. 


PART  69— (AMENDEDl 
Subpart  69.01— (Amended  1 

27.  In  5  eaoi-llfb).  the  words  "All 
ve.isels  measured  under  the  Optional 
Simplified  Measurement  Method  after 
.May  1.  19fi7,  and  all"  are  removed;  the 
words  "Commandanl  (C-MVI-5/SM). 
US  Coast  Guard  Headquarters,  2100 
Second  Street.  S.W..  Washington.  DC. 
20593-0001  |202)  287-1105"  are  removed, 
and  the  words.  "Commandanl  IG-MVI). 
U.S.  Coast  Guard.  Washington  DC 
20593-0001"  are  added  in  their  place. 

28.  In  {  89.01-17|b|.  the  word  "(C- 
KtVI)"  is  removed,  and  the  word  "(G- 
MVI)"  is  added  in  its  place. 

PART  70— {AMENDED] 
Subpart  70.35-( Amended) 

29.  In  i  rO.35-5.  the  words  '45  Bniad 
Street.  New  York.  .N.Y..  10004"  and  the 
zip  code  "20591"  are  removed,  and  the 
words  "45  Eisenhower  Drive.  Paramos, 
.S'l  078,54"  and  the  zip  code  ••20593- 
QCOl",  respectively,  are  added  in  their 
place. 

PART  71— (AMENDED) 

Subpart  71.65— (Amwidedl 

30.  In  5  71,85-15|al(2],  the  zip  code 
"20593-  is  removed,  and  the  zip  code 
"20593-0001"  IS  added  in  its  place. 

PART  80-(  AMENDED  I 
Subpart  9ai0— (Amwvtwl) 

31  In  i  90.10-14.  the  words 
"Dep.irtment  of  Transportation"  are 
removed;  the  zip  code  "20591"  is 
removed,  and  the  rip  code  ■*2O593-00O1 " 
is  added  in  its  place. 

Subpart  90.35— (Amended] 

32.  In  S  90.35-5.  the  words  "45  Broad 
Street.  .New  York,  N.Y,.  lOOM ".  the  word 
•■(M)',  and  the  lip  code  "20591"  are 
removed,  and  (he  words  "45  Eisenhower 
Drrve.  Paramua.  N)  078,54".  the  word 
"(G-M)",  and  the  zip  code  "20593-0001 '". 
respectively,  are  added  in  their  place. 

PART  9V-( AMENDED] 
Sut>part  91.55— (Amended] 

.11,  In  5  91.55-1.5(«l(2),  the  zip  code 
"20593"  is  removed,  and  the  zip  code 
■20593-0001"  is  added  in  its  place. 


PART  93— (AMENDEDl 
Subpart  93.20— (Amended) 

34,  In  5  93.20-051  a  1.  the  words 
"Commandanl  (G-M/82).  U.S.  Coast 
Guard.  400  Seventh  Street.  SW.. 
Washington,  DC.  20590 '  are  removed, 
and  the  words  "Commandant  (C-M), 
U.S.  Coast  Guard,  Washington,  DC 
20593-0001"  ore  added  in  their  place. 

PART  96— (AMENDEDl 
Subpart  98.35— (Amended) 

35,  In  I  9a.35-7|a).  the  zip  code 
"20593"  is  removed,  and  the  zip  code 
••20593-0001"  IS  added  m  its  place. 

3a  In  i  9a.35-7(bl.  the  words  ••field 
technical  offices"  are  removed,  and  the 
words  "Commanding  Officer,  U.S.  Coast 
Guard.  M.inne  Safety  Center. 
Washington.  DC  20593-0100"  are  added 
in  Iheir  place.  Paragraphs  (b|(l).  (b)(2), 
and  (bi(31  in  }  96  35-7  are  removed. 

PART  107— (AMENDED) 

Subpart  A— (Amended] 

37,  In  }  107.111.  m  the  definition  of 
"Headquarters",  the  zip  code  "20590"  is 
removed,  and  the  zjp  code  "20593-0001" 
is  added  in  its  place. 

38,  In  5  107,115(b)|l).  the  words  "45 
Broad  Street  New  York.  New  York 
10004"  are  removed,  and  the  words  ••45 
Eisenhower  Drive.  Paramus.  N)  07654" 
are  added  in  their  place. 

39,  bi  5  107  n7(al,  the  word  ••|G-MVI/ 
83)"  and  zip  code  "20590"  are  removed, 
and  the  word  "(G-MVI)'^  and  zip  code 
•■20593-0001",  respectively,  are  add^d  in 
their  place 

40,  In  {  107  117(b).  the  zip  code 
'■20593^'  IS  removed,  and  the  zip  code 
•■20593-0001"  18  added  in  its  place. 

PART  110— (AMENDED] 

Subpart  1 10.25— ( Amendwl  ] 

41    In  §  n0.25-3(a)(ll.  the  words  ■■2100 
S<»cond  Strwt.  SVV,.  Washington.  D,C 
20593^'  are  removed,  and  the  words 
"Washington.  DC  20593-0100  ■  are  added 
in  their  place, 

42.  In  S  1 10.25-3(8  )(3).  the  worda  "2100 
Second  Street.  S  W..  Washington.  D.C 
20593'^  are  removed,  and  the  words 
■Washington.  DC  20593-0001'  are  added 
m  tiieir  place. 

PART  ISO— (AMENDEDl 

Subpart  A— ( Amended  I 

43.  In  footnote  1  to  Table  L  the  words 
"2100  Second  Street.  SW.."  arc  removed. 
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44  In  footnote  1  to  Table  IL  the  words 
'  2100  Second  Street.  SW..'^  are  removed, 

45,  In  Step  3  of  Appendix  III.  the 
words  "2100  Second  Street.  SW,, 
Washington.  DC.  20593"  are  removed, 
and  the  words  ••Washington,  DC  20593- 
0001"  are  added  in  their  place. 

PART  151— (AMENDEDl 
Subpart  151,03— (Amended) 

40.  In  i  151  03-31,  the  zip  code  •20593  " 
is  removed,  and  the  zip  code  •■20593- 
OOOV  is  added  in  its  place. 

PART  153— (AMENDED] 
Subpart  A— (Amended] 

47.  In  S  153-2.  in  the  definition  of 
•■Commandanf.  the  zip  code  ••20S93^^  is 
removed,  and  the  zip  code  ••2O593-O0O1' 
is  added  in  its  place. 

48-  In  S  153,9,  In  the  introductory  text 
of  paragraphs  (a)  and  (b),  and  in 
paragraph  {c)(l).  the  words 
•■Commandant  (G-MTHJ'^  are  removed, 
and  the  words  ■■Commanding  Officer, 
U,S,  Coast  Guard,  Marine  Safety  Center, 
Washington.  DC  20593-OOOf  are  added 
in  thf-ir  place. 

PART  154— (AMENDED) 

Subpart  A— (Amended) 

49-  In  {  154. l|a).  the  words  'die  US 
Coast  (IJuard.  Manne  Technical  and 
tlazardous  Materials  Division."  are 
removed,  and  the  words  "Commandanl 
(G-MTM).  U.S.  Coast  Guard^'  are  added 
in  their  place, 

50,  In  i  154-22(a).  the  words 
"Commandant  (G-\frHl,  U.S.  Coas! 
Guard.  Washington.  DC  20593-0001"  are 
n*moved.  and  the  words  "Commanding 
Officer.  US.  Coast  Guard,  Marine  Safely 
Center.  Washington.  DC  20593-0100  "  are 
added  in  their  place. 

PART  1S4a— (AMENDED) 

Annex  A— (Amended] 

51,  In  paragraph  2  of  Annex  A,  the  zip 
code  ••20593  "  is  removed,  and  the  zip 
code  ■•20593-0(X)1'  is  added  in  Its  place 

PART  159— (AMENDED] 
Subpart  159.001— (Amended] 

52,  In  5  159  001-5.  the  zip  code  "2059:r 
is  removed,  and  the  zip  code  "20593- 
OOOf  is  added  in  its  place. 


PART  160-(  AMENDEDl 

Subpart  160.001— (Amended) 

53,  In  5  180  OOl-Kdl.  the  words  •'(G- 
MMT-3/83)^  and  zip  code  •■20!»3^^  are 
removed,  and  the  words  "(G-MVI)"  and 
zip  code  "20593-0001".  rcspectiveiy,  arc 
added  In  their  p)ac6. 

54,  In  !  160.001-3(a).  the  words  ", 

W  .i'.hinj>t(in  DC  2n590^^  are  removed. 

Subpart  160.002 — (Amended) 

55,  In  §  160.002-l(c).  the  word 
'■Commandanf  and  zip  code  ■■20590" 
are  removed,  and  the  word 
'Commandant  (G-MVI)^  and  zip  code 
•'20593-0001".  respectively,  are  added  in 
their  place. 

56  In  ;  ie0002-7(a).  the  words  ", 
Washinglon.  DC,  2^90'  are  removed. 

Subpart  160.005— (Amended] 

57.  In  i  160.005-l(c).  the  words  '•. 
Washington.  D.C.  20590^^  are  removed. 

58.  In  5  lH0.1X)5-7(a).  the  words  ", 
Washington.  D,C.'^  are  removed. 

Subpart  160.013— (Amended) 

59.  In  i  180,0l3-l|c|,  the  words  •'. 
Washington.  DC  20228'^  are  removed. 

Subpart  160.021— (Amended) 

60.  In  5  lB0.(121-9(b).  the  zip  code 
••20593^^  is  removed,  and  the  zip  code 
"20593-0001"  is  added  in  its  place. 

Subpart  160.022— (Amended) 

61  In  ;  180,022-Ucl.  the  zip  code 
■'20593^^  is  removed,  and  the  zip  code 
•■20593-0001  ■•  IS  added  in  Us  place. 

62,  In  i  160.022-9(b).  the  zip  code 
"2i^:^93"  IS  removed,  and  the  zip  code 
■■2(i593-<l0Ol'^  IS  added  in  its  place 

Subpart  160.023— (Amended] 

63,  In  5  lBa.023-9|b).  the  word  "(G- 
MUI)"  and  zip  code  "20593^'  are 
removed,  and  the  word  "(G-MVI)^'  and 
the  zip  code  "20593-0001 '•.  respectively, 
are  added  m  their  place. 

Subpart  160.024 — (Amended) 

64,  In  5  160.024-91  b I.  the  zip  code 
"20593"  is  removed,  and  the  zip  code 
"20=i93-0001",  is  added  in  its  place. 

Subpart  160.026 — (Amended] 

65,  In  {  160,026-7(a],  the  words  •■, 
Washington.  DC  20228^  arc  removed 

Subpart  160.026— (Amended) 

66,  In  5  lfj0-026-9(b).  the  zip  code 
••20593^'  is  removed,  and  the  zip  code 
"20593-0001'^,  is  added  In  Its  place. 


Subpart  160.031— (Amended] 

67,  In  $  I6Q,031-"lb),  the  zip  code 
•■20593"  IS  removed  and  the  zip  code 
•■20593-0001  ■,  is  added  in  its  place. 

Subpart  160.033— (Amended] 

68  In  i  160.033-l|b|.  the  word 
'•Commandanf  and  zip  code  ••20228^^ 
are  removed,  and  the  word 
"Commandant  (G-M\'l)'^  and  zip  code 
•"2O593-O0O1'.  respectively,  are  added  in 
their  place. 

Sutipart  160.034— (Amended] 

09  in  §  160.L(34-llbl,  the  word 
•■Commandant^'  and  zip  code  '■20228^^ 
are  removed,  and  the  word 
••Commandant  (G-MV'I)^'  and  zip  code 
"20593-OOOf,  respectivciy,  are  added  in 
their  place. 

Subpart  160.036— (Amended) 

70.  In  (  180.036-9(bi,  the  zip  code 
"20593^'  is  removed,  and  the  zip  code 
■■20593-OOOV.  is  added  in  its  place. 

Subpart  160.037— (Amended] 

71.  In  }  160.037-l(c).  the  zip  code 
"20593^  is  removed  and  the  zip  code 
"20593-OOOf.  is  added  in  its  place. 

72.  In  i  160.037-9(b).  the  zip  code 
••20593^'  Is  removed,  and  the  zip  code 
"20593-0001  ■■.  is  added  in  its  place. 

Subpart  160.040— (Amended) 

"3.  In  i  180,040-9(b).  the  zip  code 
•■2.1593'^  is  remoi'ed,  and  the  zip  code 
•  20593-0001".  is  added  in  its  place. 

Subpart  160.044— (Amended) 

74.  In  5  lB0.044-6(aj.  the  words  ". 
Washington.  DC.  20226"  are  removed 

Subpart  160.047— (Amended] 

75.  In  5  ]60.047-i(c)(l).  the  word  "(G- 
MTH)"  and  zip  code  •■20593'^  are 
removed,  and  the  word  "(G-WVI)"  and 
zip  code  '■M593-000f.  respectively,  are 
added  in  their  place. 

Subpart  160.049— (Amended] 

76.  In  5  180.049-l(c).  ihe  words  ". 
Washington.  DC.  20591  ■  are  removed. 

Subpart  160.050— (Amended) 

77.  In  i  160.050-1  (b),  the  zip  code 
•■20590"^  is  removed,  and  the  zip  code 
"20593-OOOf,  is  added  in  its  place. 

78.  In  §  180.05O-7(a),  the  words  ", 
Washington,  D.C.  20593^'  is  removed. 
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Subpart  160.051— {AmendMll 

■»  In  5  160-051-«a|.  the  words  ". 
VVrishinjiton.  D-C  20503"  are  removed. 

Subpart  16O.0S2— {Amended] 

HO  In  i  ISOOSi-llcKl),  the  word"(G- 
MTH)"  and  zip  code  ■*20393"  are 
r*-*moved.  and  the  word  "IG-MVI)"  and 
7:p  code  "ZiiS'a-OOCn'.  respectively,  are 
added  in  their  place. 

Subpart  160.053— (Amendedl 

81  In  5  160.053-6<a),  the  words  '. 
VVdshmglon.  D.C..  20226"  arc  removed. 

Subpart  160.054— (AnMndedl 

M.  In  §  160.054-l(bl.  the  word 
Commandant"  and  zip  code  "20228" 
are  removed,  and  the  word 
"Commanddnt  IG-NfVT)"  and  zip  code 
'20593-OOCl ",  respectively,  are  added  in 
their  place. 

93  In  i  ie0.054-7(a).  the  words  ". 
Washington.  D.C  20226"  are  removed. 

Subpart  160.055— {Amended] 

B4  In  5  160.055-l(c).  the  word 
"t^mmandant"  and  zip  code  "20590" 
are  removed,  and  the  word 
"Commandant  (G-MVI) '  and  zip  code 
'2059^-0001",  respectively,  an  added  m 
their  place. 

85  In  i  18a055-e(a(,  the  words  ". 
VVashinston.  D  C.  20590"  are  removed. 

Subpart  160.057— {Ametxjedl 

«6  In  j  16a067-l(c).  the  zip  code 
20593"  is  removed,  and  the  zip  code 
20593-0001"  is  added  in  its  place. 

87  In  !  18a067-«(b).  the  zip  code 
'2as93"  is  removed,  end  the  zip  code 
20593-0001"  18  added  in  its  place. 

Subpart  160J360— {Amended] 

88.  In  i  16O.06O-l(c)(l).  the  word  "(G- 
MTH)"  and  zip  code  "2()593"  are 
removed,  and  the  word  "tG-MVIt"  and 
zip  code  "20593-0001",  respectively,  are 
added  in  their  place. 

89  In  1 160.060-3(0.  the  words  "(C- 
\f\'iy  and  "(C-MVl)"  are  removed,  and 
the  words  "(G-MVI)"  and  "(C-MVI)". 
respectively,  are  added  in  their  place. 

Subpart  160.061— {Amended] 

90.  In  5  180.061-7(8).  the  words  '. 
Washington.  DC  20228"  are  removed. 

Subpart  160.063— {Amended] 

91   In  5  ieo.062-6(a).  the  words  ". 
Washington,  D.C,  20501"  are  removed. 


Subpart  160.066— (Amendedl 

92  In  §  lS0.08«J-18|b|.  the  zip  code 
20593"  is  removed,  and  the  zip  coiji' 
■211593-0001"  is  added  in  Its  place. 

Subpart  160.072— {Amendedl 

93.  In  i  ieO.072-9(a)  :he  word  "It;- 
BBT/TP421"  IS  removed,  and  the  word 
"'C-KfVII"  is  added  in  Its  place 

Subpart  16a073— {Amended] 

94.  In  :  160.073-5(bl.  the  word     "(G- 
MVI-3r  and  zip  code  "20593"  are 
removed,  and  the  word  "(G-MVI)"  and 
zip  code  "20593-0001"  respectively,  are 
added  in  their  place. 

Subpart  160.077— (Amended) 

95.  In  i  160.077-3.  paragraph  (a)  Is 

revised  to  read  as  follows: 

;  ISa.077-3     Deflnmon* 

(a)  "Commandant  (G-.MVl)"  means 
the  Chief  of  the  Merchant  Vessel 
Inspection  and  Documentation  Division. 
Office  of  Marine  Safety,  Security  and 
Environmental  Protectioa  L'.S.  Coast 
Guard.  Address:  Commandant  (G-MVI). 
US.  Coast  Guard,  Washington.  DC 
20593-0001.  Telephone:  (202)  287-14+4. 


PART  161— {AMENDED) 

Subpart  161.002— (Amended) 

96.  In  i  161.002-l(c|.  the  words 
Commandant.  U.S.  Coast  Guard 
Headquarters,  Washington,  DC.  20226" 
are  removed,  and  the  words 
"Commandant  (G-MTH),  I'  S  Coast 
Guard,  Washington,  DC  20593-0001"  are 
added  in  their  place. 

Subpart  161.004— (Amended] 

97  In  1 181.004-l(d).  the  word 
"Commandant"  and  zip  code  "20228" 
are  removed,  and  the  word 
"(TUimmandant  (G-MTH)"  and  zip  code 
"20583-0001".  respectively,  are  added  in 
their  place. 

98.  In  5  1«1  004-7(31.  the  zip  code 
"20593"  Is  removed,  and  the  zip  code 
"20593-0001  '  is  added  in  Us  place. 

Subpart  161.010— (Amended) 

99.  In  }  iei.010-7(a).  the  word 
"Commandant"  and  zip  code  "20593" 
are  removed,  and  the  word 
"Commandant  (O-KfTHj"  and  zip  code 
"20593-0001".  respectively,  are  added  in 
their  place 

100.  In  I  161.O10-71C).  the  words 
"Commandant,  US,  Coast  Guard,  1300  E 
Street  NW.,  Washington.  DC  20593"  are 
removed,  and  the  word  "Commandant 
(G-MTH).  U,S  Coast  Guard, 


Washington,  DC  20593-OOm".  are  added 

m  their  place. 

Subpart  161J>12— (Amended) 

101.  In  5  I61.012-5(a|.  the  word     "(G- 
MMT-3,'83)"  and  zip  code  "20590"  are 
rt^moved.  and  the  word  "(G-MVI)"  and 
zip  code  "20593-0001".  respectively,  are 
added  in  their  place. 

Subpart  161.013— (Amended) 

102.  In  i  161  013-ll|c)(l).  die  word 
■(C-QBT/TP42)"  and  zip  code  "20591" 
are  removed,  and  the  word  "(G-MTH)" 
and  zip  code  "20593-0001".  respectively, 
are  added  in  their  place. 

1U3.  In  i  161.013-17(al.  the  word 
"(G-DBT/TP42) "  and  zip  code  "20591" 
are  removed,  and  the  word  "((^MTTO'* 
and  zip  code  "20593-0001"  respectively. 
are  added  in  their  plact'. 

PART  1«2— (AMENDED] 
Subpart  162.016— (Amendedl 

104.  In  §  162  016-6(dl.  die  word 
"Commandant"  and  zip  code  "20228" 
are  removed,  and  the  word 
"Commandant  (G-MTH  I"  and  zip  code 
"20593-0(Xn".  respectively,  are  added  in 
their  place. 

Subpart  162.017— (Amended) 

105.  In  i  182.017-6(8).  the  zip  code 
"20593"  is  removed,  and  the  zip  code 

"2a'')93-0001"  is  addi'd  in  its  place. 

Subpart  162i>18— (Amended) 

106.  In  5  162.018-8(3).  the  word 
"(MMT)"  and  lip  code  '20591"  are 
removed,  and  the  word  "(G-MTH)"  and 
zip  code  "20593-0001".  respectively,  are 
added  m  their  place 

Subpart  162.027— (Amendedl 

107.  In  5  162.027-6(a|.  the  words 
"Commandant.  US.  Coast  Guard. 
Washington.  D.C."  are  removed,  and  the 
words  ""Oimmandanl  (G-MVI).  U.S 
Coast  Guard."  art?  added  m  their  place. 

Subpart  162.041— (Amendedl 

urn.  In  5  I62041-7(a).  the  words 
"Commandant.  U.S.  Coast  Guard. 
Washington.  D  C  20228"  are  removed, 
and  the  words  "Commandant  (G-MTH). 
V  S.  Coast  Guard,    are  addfd  in  their 
place. 

Subpert  162.042— (Amendedl 

109.  In  5l62.042-7|a),  the  words 
"Commandant.  Ui>.  Coast  Guard. 
Washington.  DC.  20226""  are  removed, 
and  the  words  ""Commandant  (G-MTH). 
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U.S.  Coast  Guard."'  are  added  in  their 
place. 

Subpart  162.043— (Amendedl 

1 10.  In  5  164.043-7(8).  the  words 
""Commandant.  U.S.  Coast  Guard, 
Washington.  DC.  20226"  are  removed, 
and  the  words  "Commandant  (G-MTH). 
U.S.  Coast  Guard."  are  added  in  their 
place. 

Subpart  162.0S0— (Amended] 

111.  In  :  162.05O-7(a|.  the  zip  code 
"20593"  is  removed,  and  the  zip  code 
"20593-0001"  is  added  in  its  place. 

112.  In  i  162.0.'iO-15.  in  paragraphs  (a) 
and  (h).  the  zip  code  "20503"  is  removed, 
and  the  zip  code  "20593-0001"  is  added 
in  its  place. 

PART  164— (AMENDED) 

Subpart  164.007— (Amendedl 

113.  In  !iI64.007(c|(l).  the  zip  code 
"20593""  is  removed,  and  the  zip  code 
"20593-001 "  is  added  in  its  piace. 

Subpart  164.008— (Amended] 

114.  In  §  H)4.00H-l(c)(l).  the  zip  code 
"20593"'  is  removed,  and  the  zip  code 
"20593-0001"  is  added  in  its  piace. 

Subpart  164.009 — [Amended] 

115.  In  S  164.00»-9la|.  the  zip  code 
'"20593""  is  removed,  and  the  zip  code 
'"20593-0001"  is  added  in  its  place. 

Subpart  164.012— (Amended) 

118  In  i  164.012-l(b).  the  words 
"Commandant.  U.S.  Coast  Guard 
Headquarters,  Washington.  DC.  20226 " 
are  removed,  and  the  words 
Commandant  (G-MVl),  U.S.  Coast 
Guard.  Washington.  DC  20593-0001 "  are 
added  in  Iheir  place. 

Subpart  164.01B— (Amended) 

11"  In  ill54.in&-7|a),  thezip  code 
""20593"  IS  removed,  and  the  zip  code 
"20593-0001"  is  added  in  its  place. 

PART  170— (AMENDED) 

Subpart  A — (Amendedl 

lie.  In  5I70.01U,  the  words 
"Commander.  Merchant  Marine 
Technical  Office'"  are  removed,  and  the 
words  "Commanding  Officer.  Marine 
Safety  Center"  are  added  in  their  place. 

119.  In  5  170015(8).  the  words  "Office 
of  Merchant  Marine  Safety  (G-MTH-5/ 
13).  Room  1308  US.  Coast  Guard 
Headquarters  Building.  2100  Second 
Street  SW..  Washington.  D.C  20593  "  are 
removed,  and  the  words  "Marine  Safety 


Center.  2100  Second  Street  SW., 
Washington.  DC  20593-0100"  are  added 

in  their  place. 

Subpart  B — I  Amended  I 

120.  In  S  170.050(b),  the  words 
"Commander,  Merchant  Marine 
Technical  Office  (Commander  (mmt))" 
are  removed,  and  the  words 
"Commanding  Officer.  Marine  Safety 
Center  (CO,  MSC)"  are  added  in  their 
place. 

Subpart  C — (Amended  I 

121.  In  i  170i>80.  the  words 
"Commander  (mmt)"  ar«  removed,  and 
the  words  "Commanding  Officer. 
Marine  Safety  Center"'  are  added  in 
their  place. 

122.  In  1 170.085.  the  words 
"Commander  (mmt)""  are  removed,  and 
the  words  "Commanding  Officer. 
Marine  Safety  Center"  are  added  in 
their  place. 

123.  In  5  170  093.  the  words 
"Commander  (mmt)"  are  removed,  and 
the  words  "Commanding  Officer, 
Marine  Safety  Center"  are  added  in 
their  place. 

Subpart  □ — (Amended) 

124.  In  !  I70,110(b),  the  words 
"Commander  (mmt)"  are  removed,  and 
the  words  "Commanding  Officer, 
Marine  Safety  Center"  are  added  in 
their  place. 

Subpart  E — (Amended] 

125.  In  5 170.170,  in  paragraphs  (b)  and 
(d),  the  words  "Commander  (mmt)"  are 
removed,  and  the  words  "Commanding 
Officer,  Marine  Safety  Center"  are 
added  in  their  place. 

Subpart  F—(  Amendedl 

126.  In  :  17ai85(b).  the  words 
"Commander  (mmt)"  are  removed,  and 
the  words  "Commanding  Officer, 
Marine  Safety  Center"  are  added  in 
their  place. 

Subpart  G — ( Amended  1 

127.  In  i  iro.235(b|.  the  words 
"Commander  (mml)"  are  removed,  and 
the  words  "Commanding  Officer. 
Marine  Safety  Center"  are  added  in 
their  place. 

Subpart  H— (Amended) 

128.  In  §  170.275(c).  the  words 
"Commander  (mmt)"'  are  removed,  and 
the  words  "Commanding  Officer. 
Marine  Safely  Center"  are  added  in 
their  place. 


PART  171— (AMENDED) 
Subpart  B— (Amended] 

129.  In  i  171.035(h).  the  words 
"Commander  (mmt)'"  are  removed,  and 
the  words  "Commanding  Officer, 
Marine  Safety  Center"  are  added  in 
their  place. 

Subpart  C — (Amended) 

130.  In  §  171.066.  in  the  introductory 
text  of  paragraph  (b).  and  in  paragraphs 
(b)(4)  and  (c),  the  words  "Commander 
(mmt)"  are  removed,  and  the  words 
"Commanding  Officer.  Marine  Safety 
Center"  are  added  in  their  place. 

131.  In  5  171.068.  in  the  introductory 
text  of  paragraph  (b).  and  in  paragraph 
(c).  the  words  "Commander  (mmt)"  are 
removed,  and  the  words  "Commanding 
Officer,  Marine  Safety  Center"  ape 
added  in  their  place. 

132.  In  i  171.060.  in  paragraphs  (c). 
(d)(l|(ii).  (e)(l)(i).  and  (e)(3),  the  words 
"Commander  (mmt)"  are  removed,  and 
the  words  "Commanding  Officer, 
Marine  Safety  Center"  are  added  in 
their  place. 

Subpart  0 — (Amendedl 

133.  In  1 171,090(c).  the  words 
"Commander  (mmt)"  are  removed,  and 
the  words  ""Commanding  Officer, 
Marine  Safety  Center"  are  added  in 
their  place. 

134.  In  {  171.015.  paragraphs  (g)(2)  and 
(h)(1),  the  words  "'Commander  (mmt)" 
are  removed,  and  the  words 
"Commanding  Officer.  Marine  Safety 
Center"  are  added  in  their  place. 

Subpart  F— ( Amended) 

135.  In  f  17I.l]6(r)(l).  the  words 
"Commander  (mmt)"  are  removed,  and 
the  words  "Commanding  Officer, 
Marine  Safety  Center "  are  added  in 
their  place. 

138.  In  §  171.118  in  paragraphs  (a)  and 
(b).  the  words  "Commander  (mmt)"  are 
removed,  and  the  words  "Commanding 
Officer.  Marine  Safety  Center"  are 
added  in  their  piace. 

PART  172— (AMENDED] 

Subpart  F — ( Amended  I 

137.  In  5  172.1SO(bl(2).  the  words 
"Commander  (mmt) "  are  removed,  and 
the  words  "Commanding  Officer. 
Marine  Safety  Center"  arc  added  in 
their  place. 
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PART  188— (AMENDED  I 

Subpart  188.10— (Amendedl 

Ud  in  I  UVj-10-3!,  ihp  zip  code 
■"2095V  is  removed,  and  the  zip  code 
-jaWJ-OOOl"  IS  added  in  its  place. 

Subpart  188.35 — [Amendedl 

1 ;"  Ir.  S  iaa.;i.T-5(d;.  iht  words  "45 
Hrojd  Slreel.  New  York.  NY  UKKH"  are 
removed,  and  the  words  "45  Eisenhower 
Drive.  Paramus.  N.J.  07654"  are  added  in 
their  place. 

140.  In  J  I8a35-5(b|.  the  words 
"Commandant  |M).  U.S.  Coast  Guard. 
Washington.  D.C."  are  removed,  and  the 
words  "Commandant  (G-MVI).  US. 
Coast  Guard,  Washington.  DC  20593- 
OtWl"  are  added  in  their  place. 

PART  189— {AMENDED! 

Subpart  189.55 — [Amendedl 

141.  In  §  ISH  .i>-i.i|,i|(:).  ihe  zip  code 
■2059.1    is  removed,  and  the  zip  code 

■  20593-0001'  is  added  in  its  place. 

142.  In  §  189.55-15(a)(3).  the  zip  code 
'20593'  is  removed,  and  the  zip  code 

jn.-,93-01U0'   IS  ad.led  in  its  place. 

PART  401— (AMENDEDl 

Subpart  A— {Amended] 

14"!  In  §  401  HOlalt:;.  ih.-  words 
'  Clommandant.  L'  S.  C<vast  tiuard. 
Uopartment  of  Transponatum. 
Wd.shmgton  DC  20390"  are  removed. 
and  the  words  "Commandant.  U.S. 
Coast  Guard.  Washington.  DC  20.593- 
OOOr   are  add**d  in  their  place. 
JoMph  E.  Vorbacfa. 

Rfvr  Admiral.  U.S.  Coast  Gitard.  Chifrf 
Counsel. 

.•\'.igii5t  30.  i9«a 

IKR  O.K  ««-2mao  Filed  9-6-aft  MS  am] 

SILUMG  COO€  4*10- 14-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFH  Part  1 

Amendment  of  the  Commission's 
Environmental  Rules:  Correction 

agency:  Federal  Conimumoations 

Commission. 

ACTION:  Final  rule:  correction. 


required  by  5  CFR  1320  21  was 
inadvertently  omitted  from  the  Federal 
Register  publication  in  this  mailer. 
DATE:  The  correct  release  dale  for  the 
full  text  of  Ihe  Order.  Amendment  of  the 
Commission"s  Environmental  Rules,  is 
August  16.  1988. 

F0«  FURTHER  INFORMATION  CONTACr 
A.  HriP.v  BtTl.md.  Federal 
Communications  Commission. 
Washington.  DC  20554  (202)  632-0990 
SUP«>LEMEHTARY  INFORMATION:  The 

following  language  should  have  been 
included  in  the  "SUP«>LEMENTARY 
INFORMA'nON  "  portion  of  the  final  rule: 
Public  reporting  burden  for  this 
colleclion  of  information  Is  estimated  to 
vary  from  one  to  24  hours  per  response 
with  an  average  of  two  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  Ihe  colleclion  of  information 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Federal  Communications 
Commission.  Office  of  Ihe  Managing 
Director.  Washington.  DC  20554,  and  lo 
Ihe  Office  of  Management  and  Budget 
Office  of  Information  and  Regulatory 
Affairs.  Washington.  DC  20503. 
Federal  Communications  Commission. 
H.  Walker  Feaster  01. 
.^ctitf;  Socrt-'tory. 

|FR  Doc  BS~mxr  Filed  S-a-«8:  8:45  am) 
BILLINQ  COOC  S7l3-01-« 


47  CFR  Part  73 

[MM  Oockat  No.  87-538:  RM-S872I 

Radio  BroadcastirK)  Services:  S«arles 
Valley.  CA 

AGENCY:  Federal  Commanications 

Commission. 
ACTION:  Final  rule. 


summary:  This  documeni  corrects  the 
reference  in  the  Federal  Register 
publication.  S3  FR  28393  (July  28.  1988). 
10  Ihe  release  date  of  the  full  lexl  of  Ihe 
final  rule  (FCC  88-191),  which  amends 
the  Commission's  environmenlal  rules. 
In  addition.  Ihe  burden  disclosure  notice 


SUMMARY:  This  document  deletes 
Channel  283A  at  Searles  Valley. 
Califorina.  in  response  lo  a  request  filed 
on  behalf  of  Debra  D.  Carrigan.  based 
on  its  lack  of  community  status,  as  well 
as  Federal  Aviation  Administralion 
objections,  which  render  the  Class  A 
channel  incapable  of  providing  a  70dBu 
signal  over  the  area.  With  this  action, 
the  proceeding  is  terminated. 
EFFECTIVE  DATE:  October  14. 1988 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Jovnir.  Mass  .Media  Bureau.  (202) 
6,T4-e5:to 

SUP<>LEMENTARY  INFORMATION:  This  iS  3 

summary  of  the  Commission'.s  Report 


and  Order.  MM  Docket  No.  87-538. 
adopted  August  5. 1968.  and  released 
August  30. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  .M  Slreel  NW.. 
Washington.  DC.  'The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission  s  copy  contractors. 
Inlemational  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140.  Washinfilon,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDEDl 

1.  The  authority  citation  for  Part  73 
continues  lo  read  as  follows: 

Aulhorily:  47  U  S  C  154.  303. 

S  73.203    lAnMndedl 

2.  Section  73.202(b).  Ihe  Table  of  FM 
Allotments,  is  amended  under 
California,  by  removing  Searles  Valley. 
Channel  283A. 

FediTal  CommunicfltionH  Cofflsiisalon. 

Steve  Kamljiar. 

Lk-puty  Chief.  Policy  and  Rules  Division, 

Mass  Mrtiio  Buirou. 

{VK  Uoc  80-20211  Filed  9-6-88:  8:45  am) 

BHUNO  COOC  <7ia-OI-«i 


47  CFR  Part  73 

(MM  Docket  No  87-472.  RM-59361 

Radio  Broadcasting  Services:  Cedar 
Key.  FL 

AGENCY:  Federal  Communicatiuns 

(^niiunission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  BayMedia.  Inc..  allots 
Channel  274A  to  Cedar  Key,  Florida,  as 
Ihe  community's  first  local  FM  service. 
Channel  274A  can  be  allotted  to  Cedar 
Key  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  this  allotment  are  North 
Latitude  29-08-12  and  West  Longitude 
83-02-06.  With  this  action.  Ihis 
proceeding  is  terminated. 

DATES:  Fffeclive  October  17. 1988.  The 
window  period  for  filing  applications 
will  open  on  October  18. 1988.  and  close 
on  November  17, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

l.eslie  K.  Shapirn  M.is^  M^'dia  bureau, 
(202)  B34-8S30. 
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SUPPLEMENTARY  INFORMATION:  This  is  a 

-summary  of  the  Commissions  Report 
and  Order.  MM  Docket  No.  B7-472, 
adopted  August  1. 1986.  and  released 
August  31. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  Lhe  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW, 
Washington.  DC.  The  complete  text  of 
Ihis  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140.  Washingto*.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  hrnadcastinK. 

PART  73— (AMENDED) 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  ISC  154,  303. 

{73J02    lAmendcdl 

2.  Section  73.202(b|.  Ihe  FM  Table  of 
Allotments  for  Florida  is  revised  by 
adding  the  following  entry,  Cedar  Key. 
Channel  274A. 

Federal  Cummunicalions  Commission. 

Sieve  KamiDer. 

Deputy  Cliief.  Policy  and  Rules  Division. 

Mass  Medio  Bureau. 

[FR  Doc.  88-20204  Filed  8-6-88: 8:45  am) 

BILUNQ  CODE  <71».«1.4I 


47  CFR  Part  73 

[MM  Docliet  No  B7-696;  BM-5975  and  RM- 
63231 

Radio  Broadcasting  Services;  El 
Dorado  and  Kingman.  KS 

AGENCY:  i  fiicr.il  (^onmiiinications 
(  'iTimission. 
ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
FM  Channel  256C2  for  Channel  257A  al 
El  Dorado.  Kansas,  in  response  to  a 
petition  for  rule  making  filed  by  KIKZ. 
Inc.  It  also  modifies  the  license  of 
Station  KDUZ(FM).  to  specify  operation 
on  Channel  25fiC2.  The  coordinates  for 
Channel  256C2  at  El  Dorado  are  37-W- 
47  and  96-48-44.  In  response  lo  a 
counterproposal  filed  in  Ihis  prowcding 
by  Bliss  Communications,  permittee  of 
Channel  257A  at  Kingman.  Kansas,  the 
Commission  also  allots  Channel  2B2C2 
to  Kingman  wilh  a  site  restriction.  In 
accordance  with  §  1.420(g)  of  the  Rules, 
the  construction  permit  of  Bliss 
Communications  for  Channel  257A  is 
modified  to  specify  operation  on 
Channel  262C2.  The  coordinates  for 
Channel  262C2  al  Kingman  are  37-38-15 


and  98-11-05  It  was  also  noted  that 

Channel  295C2  could  have  been  allotted 

to  Kingman  with  a  site  restriction. 

I  lowever.  lacking  a  showing  of  interest 

for  an  additional  channel  at  Kingman. 

the  charmel  will  not  be  allotted.  Wilh 

this  action,  this  proceeding  is 

terminated. 

EFFECTIVE  DATE:  October  17, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  Schcuerle.  Mass  M.  dui 
Bureau.  (202)  534-6530. 
SUPPIEMENTARY  INFORMATION:  This  iS  a 
summary  of  Ihe  Commission's  Report 
and  Order.  MM  Docket  No.  87-596. 
adopted  August  5. 1988.  and  released 
August  31. 1988.  The  full  text  of  this 
Commission  decision  is  avaUable  for 
inspection  and  copying  during  normal 
business  hours  in  Ihe  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW, 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Internationa!  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

R.idio  broadcasting. 

PART  73-{  AMENDEDl 

1.  The  authority  citation  for  Pari  73 
continues  to  read  as  follows; 
Authority:  47  U.S.C.  154.  303. 


;  73.202    lAmendwII 

2.  Section  73  202(b).  Ihe  Table  of  F"M 
Allotments  is  amended  for  Kansas,  by 
removing  Channel  257A  and  adding 
Channel  256C2  at  El  Dorado  and  by 
removing  Channel  257A  and  adding 
Channel  2e2C2  at  Kingman. 
Federal  Communications  Cotnraission. 
Sieve  Kaminar. 

Deputy  Chitif.  Policy  and  Rules  Division. 
Mass  Medio  Buivou. 
|FR  Doc  86-20202  FUed  S-6-88:  8:45  amj 
BILLMG  CODE  fna-OVH 


47  CFR  Part  73 

I  MM  Docket  No  86-386:  RM-5449  6  RM- 

56451 

Radio  Broadcasting  Services; 
Kalkaska  and  Cadillac,  Ml 

AGENCY:  Federal  Cummuiucations 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  substitutes 
FM  Channel  24BC2  for  Channel  249A  al 
Kalkaska.  Michigan,  as  that 
community's  first  wide  coverage  area 
broadrjjst  service,  in  response  to  a 


petition  filed  by  Northern  Radio  of 
Michigan.  Inc.  We  have  authonzed  the 
modification  of  Station  WKLT-FM's 
license  to  specify  Channel  24aC2  in  lieu 
of  Channel  249A.  Concurrence  of  Ihe 
Canadian  government  has  been 
obtained  for  the  allotment  of  Channel 
248C2  at  Kalkaska.  The  coordinates 
used  for  Channel  248C2  are  44-53-00 
and  85-13-55.  A  counterproposal  was 
filed  in  this  proceeding  by  MacDonald 
Broadcasting  Company  requesting  the 
eubslilution  of  FM  Channel  247C2  for 
Channel  244A  at  Cadillac.  Michigan  and 
modification  of  the  license  for  Station 
WEVZ  to  specify  Channel  247C2.  The 
counterproposal  violated  the 
Commission's  spacing  requirements  and 
has  been  denied.  Channel  247C2  at 
Cadillac  was  short  spaced  lo  Channel 
249A  and  proposed  Channel  248C2  al 
Kalkaska.  Michigan.  With  this  action, 
this  proceeding  is  terminated. 

EFFECTIVE  date:  Ocnl.ir  14    19B8. 
FOR  FURTHER  INFORMATION  CONTACr 

Kathleen  Scheuerie.  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPIEMENTARY  INFORMATION:  This  IS  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  86-366. 
adopted  August  5. 1988.  and  released 
August  30. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Slreel  NW, 
Washington.  DC.  "The  complete  lexl  of 
this  decision  may  also  be  purchased 
from  Ihe  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800  2100  M  Street  .NW..  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amendedl 

2.  In  Section  73.202(b),  the  Table  of 
FM  Allotments  is  amended  under 
Michigan  by  removing  C3iannel  249A 
and  adding  Channel  248C2  at  Kalkaska 
Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

(FR  Doc  88-20208  Filed  8-6-68:  8:45  am| 
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47  CFR  Part  73 

(MM  DockX  No.  U-M:  RM-614):  RM-«1S3I 

Radio  Broadcasting  Services;  Malone 
and  Owls  Head,  NY 

AGENCY:  Federal  CommunicationB 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  North  Country  Broadcast  Co.. 
Inc  .  allots  Channel  243A  to  Malone. 
N.'w  Ynrk.  as  the  community's  first  local 
FNl  sp.-vice.  The  Commission  also  denies 
ihe  rpqupst  of  Timothy  D.  Miirtz  seeking 
the  allotment  of  Channel  242A  to  Owls 
Hertd.  New  York.  h.ivinfi  found  that 
Owls  Mead  is  not  a  rommjnity  for 
allotment  purposes.  Channel  243A  can 
be  allotted  to  .Malone.  without  a  site 
restriction,  in  compliance  with  the 
Commission  s  minimum  distance 
separation  requirements  to  all  domestic 
allotments.  This  allotment  is 
approximately  6  kilometers  short-spaced 
to  Station  CKOI-FM,  Channel  245C1. 
Verdun.  Quebec,  and  approximately  24 
kilometers  short-spaced  to  unused  and 
unapplied  for  Channel  243C1  at  Trois 
Rivieres,  Quebec,  Canada.  However. 
Canadian  concurrence  in  the  allotment 
as  a  specially  negotiated  short-spaced 
dllotment  has  been  received.  The 
coordinates  for  'his  allotment  are  .North 
Latitude  44-51-00  and  West  Longitude 
74-17-42,  With  this  action,  this 
prucecdinjj  is  terminafed. 
OATES:  Effective  October  17. 1988.  The 
window  period  for  filing  applications 
will  open  on  October  18,  1988.  and  close 
on  November  17.  1988, 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K,  Shapiro,  Mdss  Me.i,a  Bureau 
(2021  8,'J4-6530, 

SUPPIEMENTARY  INFORMATION:  This  IS  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  .No.  88-66, 
adopted  August  1,  1988,  and  released 
.August  31.  1988.  The  full  tevt  of  this 
Com.mission  decision  is  avdilable  for 
inspection  and  copymg  during  normal 
business  hours  in  the  FCC  Dockets 
Branr.h  (Room  23u|.  1919  .M  Street  NW,. 
Washington.  DC,  'The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
(202i  857-3800,  2100  M  Street  NW,.  Suite 
140,  Washington,  DC  200:r 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting, 

PART  73— (AMENDED! 

1,  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


AuthoHly:  47  U,S.C.  154.  303. 
$73,202    [Amended! 

2.  Section  73,2021b).  the  FM  Table  of 
Allotments  for  New  York  la  revised  by 
adding  the  following  entry.  Malone. 
Channel  243A. 

FedtTai  Comaiunicatloiu  Commission, 

Steve  Kaminer, 

Dppvty  Chief.  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[FR  Doc  88-20205  Filed  9-6-88;  8 :4.=1  ain| 

BILUNO  cooc  frii-oi-H 


47  CFR  Part  73 

[MM  Deckel  No.  «7-«0»;  RM-6028 1 

Television  Broadcasting  Services: 
Grenada.  MS 

AGENCY:  Federal  CommuiiicaUons 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  UHF 
Television  Channel  22 -t-  to  Grenada. 
Mississippi,  in  response  to  a  petition 
filed  by  J,  Boyd  Ingram.  Channel  22  + 
can  be  allotted  to  Grenada  consistent 
with  the  Commission's  spacing 
requirements  provided  tliere  is  a  site 
restnction  20  kilometers  (12.5  miles) 
northeast  of  Ihe  community.  The 
coordinates  for  Channel  22 -f  are  33-54- 
59  and  89-40-28.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  October  17,  1988 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  .Media 
Bureau.  (2(121  f>34-65a0. 

SUPPtXMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  .No.  87-609. 
adopted  )uly  12. 1988,  and  released 
August  31.  i98a  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copymg  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW  , 
Washington.  DC.  'The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission  s  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800.  2100  .M  Street  NW..  Suite 
140.  Washington.  DC  20037. 

Usi  of  Subjects  In  47  CFR  Part  73 

Television  broadcasting. 

PART  73— (AMENDED! 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AUTHOmrV:  47  UAC.  154.  303 


$73,806    [Amended! 

2  In  i  73.606(b).  Ihe  Television  Table 
of  Allotments  under  Mississippi  is 
amended  by  adding  Channel  Z2-f  at 
Grenada. 

Federal  CommunicaUons  Commission. 
Sle^'e  KamliMr, 

Deputy  Chief.  Policy  and  Rules  Division. 
Mnss  Mpifia  Bureau. 
(FR  Doc.  88-20206  Filed  9-6-88:  8:45  am| 
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47  CFR  Part  73 

[MM  Docket  No  SS-42;  nM-«l39i 

Television  Broadcasting  Services: 
Coos  Bay,  OR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  KMTR,  Inc..  allots  Channel 
23  -t-  to  Coos  Bay.  Oregon,  as  the 
community's  first  local  television 
channel.  Channel  23+  can  be  allotted  to 
Coos  Bay  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements.  However,  any 
application  which  is  filed  for  this 
channel  which  does  not  specify  at  least 
a  175  mile  separation  to  Portland. 
Oregon,  may  not  be  accepted  for  fiiiog  if 
Die  Commission's  freeze  on  such 
applications  is  still  in  effect.  See  Order, 
52  FR  28346.  |uly  29. 1987.  The 
coordinates  for  this  allotment  are  North 
Latitude  43-15-09  and  West  Longitude 
124-15-52.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE;  O.  tnlir-r  1".  IIWI 
FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro.  Mass  Media  Bureau. 

(202!  634-6530. 

SUPPlfMENTARY  INFORMATION:  This  is  a 

summary'  of  the  Commission's  Report 
and  Order.  M.M  Docket  No.  88-42. 
adopted  August  2. 1988.  and  released 
August  31. 198a  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW,, 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Internationa)  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140,  Washington.  DC  20037 

List  of  SubjecU  in  47  CFR  Part  73 


Television  broadcasting. 
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PART  73— (AMENDED! 

1.  The  authority  citation  for  Purt  73 
continues  to  read  as  follows: 

Authority:  47  US.C  1!>4.  303. 

i  73.eo«    [Amended! 

2.  Section  73  606(b!.  the  Television 
Table  of  Allotments  for  Oregon  is 
amended  by  adding  the  following  entry, 
Coos  Bay.  Channel  23  +  . 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 

Mass  Medio  Bureau. 

(FR  Doc  88-20203  Filed  9-8-88;  8:45  am) 

BIUJNG  COOC  t712-01-« 


47  CFR  Part  73 

IMM  Docket  No.  B7-S86;  RM-600SI 

Radio  Broadcasting  Services; 
Hutchinson,  KS 

AGENCY  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  ("M 
Channel  264A  to  Hutchinson.  Kansas,  in 
response  to  a  petition  filed  by  KWHK 
Broadcasting  Co,  Inc.  Petitioner  filed 
comments  reaffirming  its  interest  in  the 
channel.  No  other  comments  were 
received.  The  coordinates  for  Channel 
284A  at  Hutchinson  arc  .38-04-54  and 
97-55-42.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  E'fectne  October  14. 1988,  The 
window  period  for  filing  applications 
will  open  on  Of;tober  17. 1968.  and  close 
on  November  16. 1988, 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202]  634-6530. 

SUPPLEMENTARY  INFORMATKM:  This  iS  a 
summ;jry  of  Ihe  Commission's  Report 
and  Order.  MM  Docket  No  87-586. 
adopted  August  5.  1968.  and  released 
August  30. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  norma! 
business  hours  in  the  FCC  Dockets 
Branch  (Room  2301. 1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting, 

PART  73— (AMENDED! 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


Aulhonly  47  U  S  C  154.  303, 

§73.202    [Amended! 

2.  Section  73.202(b).  the  Table  of  F^M 
Allotments  under  Kansas  is  amended  by 
adding  Channel  264A  at  Hutchinson. 
Federal  Cuiumunicalions  Commission. 
Steve  Kaminer. 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
(FR  Doc  88-20209  Filed  9-6-88;  6:45  am) 

BIUIMO  cooc  S7t>4t-« 


47  CFR  Part  73 

IMM  Docltel  No.  88-144;  RM-81671 

Radio  Broadcasting  Services;  Lamed, 
KS 

AGENCY:  Federal  Communications 

Commission. 
ACTION:  Final  rule. 

SUMMARY:  This  document  allots  FM 
Channel  295A  to  Ijimed.  Kansas,  in 
response  to  a  petition  filed  by  Thomas  L 
Higgins.  The  allotment  could  provide 
Lamed  with  its  second  FM  broadcast 
service.  The  coordinates  for  Channel 
295A  at  Lamed  are  38-10-48  and  99-06- 
00.  VVith  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  October  14. 1988.  The 
window  period  for  filing  applications 
will  open  on  October  17.  1988.  and  close 
on  November  18.  Iil88 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634^530. 
SUPPI^MENTARY  INFORMATION:  This  iS  a 

summarv  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-144. 
adopted  .August  5,  1988.  and  released 
August  30, 1988,  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  .M  Street  NW,. 
Washington.  DC,  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW,.  Suite 
140,  Washington,  DC  20037. 

Ust  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting, 

PART  73-( AMENDED] 

1,  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 
Authority:  47  USC,  154.  303, 

§  73.202    [Amended! 

2  In  5  73.202(b).  the  Table  of  FM 
Allotments  is  amended  under  Kansas, 
by  adding  Channel  295A  at  Lamed. 


Federal  Communications  Commission. 

Steve  Kamiiwr. 

Deputy  Chief.  Policy  and  Rules  Division, 

Mass  Medio  Bureau. 

(FR  Doc.  88-20212  Tiled  9-6-S8: 8:45  am) 

BNXIHG  cooc  sn».«l-M 


47  CFR  Part  73 

IMM  Docket  No.  eS-64;  RM-6184J 

Radio  Broadcasting  Services;  Bolivar 
and  Ava,  Mo 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  substitutes 
FM  Channel  290C2  for  Channel  292A  at 
Bolivar.  Missouri,  in  response  to  a 
petition  filed  by  KYOO  Broadcasting 
Company  We  shall  also  modify  Ihe 
license  of  Station  KYOO-FM  to  specify 
operation  on  Channel  290C2  in  lieu  of 
Channel  292A  in  accordance  with 
§  l,420[g)  of  the  Commission's  Rules, 
The  coordinates  for  Channel  290C2  are 
3'.'-25-40  and  93-13-40,  To  atcommodale 
the  substitution  of  channels  at  Bolivar,  il 
is  necessary  to  substitute  Channel  222A 
for  Channel  29nA  at  Ava.  Missouri. 
Channel  290A  was  allotted  to  Ava  in 
MM  Docket  84-231  and  made  available 
for  application  in  Window  Number  30. 
Coram  Industries,  Inc  is  the  applicanl 
for  Channel  290A  at  Ava  (87(1910NI)  and 
has  filed  a  letter  in  which  it  agrees  to 
the  substitution  of  Channels,  at 
coordinates  36-55-48  and  92-39-19,  In 
accordance  with  Commission  policy,  w'e 
will  retain  applicant's  filing  protection 
for  Channel  290A  when  il  amends  to 
specify  Channel  222A  since  the  class  of 
channels  are  equivalent.  With  this 
action,  this  proceeding  is  terminated, 
EFFECTIVE  DATE:  August  26.  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (2021634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summarj'  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  88-64. 
adopted  June  10. 1988.  and  released  )uly 
12. 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copjnng  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230!. 
1919  M  Street  N'W..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcnption  Service. 
(2021  857-3800.  2100  M  Street  NW.,  Suite 
140.  Washington.  DC  20037. 
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List  of  SubiecU  to  47  CFR  Put  73 

R'Kiio  broadcasting 

PART  73— [AMENDED] 

1.  The  avthonty  cifaCmn  for  Pgri  7T 

continues  lo  read  as  fuiiov**: 
Authority  4"  L  S  C  154,  303 

§73.202     [ArT»rK*ed] 

2  In  §  :'3,202(bt.  the  Table  of  FNI 
Allutments  under  Missoun  i»  amendeii 
by  removms!  Channel  292A  and  adding 
Ch^snnel  290C2  at  Boiivar  and  by 
removinj^  Channel  290A  and  adding 
Channel  222A  at  Ava. 
Federal  G^mmuniMlfona  Commission. 
Steve  KamiiMr, 
Deputy  Chief.  Policy  and  Hales  Dfvffion  Moss 

^iate:  Due  to  an  overs^M-  this  action  was 
not  previousty  pijbUahed  M<7wever.  Ifae 
roncemed  parties  were  aotified  of  tb«  action 
upon  \Xi  release 


IFR  DfKi.  a&-ifli44  Filed 


&4S;imj 


47  CFR  Part  73 

(MM  Dock**  Ho.  a7-2S4;  mM-^»4| 

Radio  6ro*dc»tJng  Services: 
RetdsvtKe,  NC;  Mahon,  VA 

agency:  Federal  CominunicaUon* 

Cnmmission. 

action;  Final  rule. 


T.  The  Commiavion.  at  the 
request  of  Beasley  Broadcasting  of 
Reids^iIIe.  North  Carolina.  Inc. 
substitutes  Channel  271C  for  Channel 
2"1CI  at  Reid»ville.  North  CaroHna.  and 
modifieB  iti  hcense  for  Station 
VVW\tO(FM)  to  specify  operatton  on  the 
higher  powered  chaiineL  In  addittorv  the 
Commisnon  modifies  the  licenae  of 
Emerald  Sotind.  Inc.  for  StatKXi  WOU>- 
FM  dt  Mdnon.  Vu-ginia,  to  apeciiy 
operation  on  Channel  273A  in  lieu  of  its 
present  Chanrrel  T7ZA.  Channel  271C 
can  be  allotted  \o  Reidsville  m 
compliance  with  the  Commr^smn'? 
miatmum  distance  leparation 
requirements  with  a  stte  restnction  ot 
26  4  kilometers  (16.4  miles)  west  to 
accotnmoddte  the  site  speafied  in  its 
pending  conatniction  permit.  The 
cuordinales  for  thia  allotment  are  \onh 
Latitude  36-16-30  and  West  Longitude 
:'ti-56-34.  Chaanel  2r3A  can  be  allotted 
fo  Manon  m  compUance  with  the 
Commi&sLon  s  mirumum  distance 
separation  requirements  with  a  site 
restriction  of  7.4  luiuinelers  (46  miles) 
north  northwest  to  acconunodate 
relocation  of  StaUon  WOLD-FM  to 
Walker  Mountain.  The  coordmates  for 


this  Qllotment  are  r^orth  Latitude  36-^4- 
05  and  West  Longitude  81-32-30.  With 
this  action,  this  proceeding  fs 
[erminated. 

EFFeCTTVB  DAT^  OrTober  T3.  19ft8 
FOn  FURTHER  [HFORIMATION  CONTACT: 
Leslie  K  Shapiro.  Ma9n  Medifl  Bureau. 
(202)634-6530 

8tiPP1.CMCNTARV  mFOfMiATKlH;  This  is  a 
summary-  of  the  Commission's  Report 
and  Order,  h4M  Docket  No  8^-284. 
adopted  August  5.  19B8.  and  released 
August  29.  1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  m  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW  , 
Washington.  DC.  The  complete  lexl  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contraclor. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW.  Suite 
140,  Washington.  DC  20O37. 

List  of  Subfeds  in  47  CFR  Pari  73 

Radio  broadcdsling. 

PART  73— f  AMEMOED] 

1    Ilifc  authority  atation  for  Part  73 
i  ontinues  lo  read  as  follows: 
Airtfioritr  4?  L'  *vC  IS*  im 

§73.20a    (Amendedl 

2.  SetUoo  73.202(b).  the  FM  Table  of 
Allotments  for  ReidsviUe,  North 
Carolina  is  revised  by  removing  Channel 
271C1  and  adding  Channel  271C.  The 
FM  Table  of  Allotments  for  Manon. 
Virginia  is  amended  by  removing 
Channel  272A  and  adding  Channel 
273A. 

Ffrdfrrnl  CuanniuciicdboasConiinistion. 
Stevs  I 


Deputy  Chief.  Poitcy  and Haks DiTis.ian. 
Mens  Steiim  Bureau. 
jFR  DDC.aB-20(ieeFikKl9-t»-«a;A:46«ni) 
BILLH4G  COOC  «n»4V4l 


47  CFR  Part  73 

[MM  Dockvt  No».  07-73:  RW-4961.  RM- 
541 1,  RI#-52W.  RM-6421.  Rll»-6?91,  RM- 
54M.  RM^53t4.  R«l-650e.  RU-633V,  RM- 
S615.  RU-53«1,  RU-WaS,  RM-SM4.  RM^ 
5983.  RM-5»a6,  RM-5M1  and  RM-S9a0t 

Radio  Broadcasting  S«rvic«ft;  Benton. 
AR.  et  aL 

AGENCY:  Federal  Communications 

Commifisioa 

ACTION:  Final  mle. 

summary:  This  document  is  a 
consolidated  notice  of  mlemaking.  The 
FCC  is  amending  regulations  on  mdio 
broadcast  services  in  the  following 
locations:  Vinita.  Oklahoma.  Sallisaw. 


Oklahoma.  Kilgore,  Texas,  Hunt^vUle. 
Arkansas,  Hamson.  Arkansas.  Benton. 
Arkansas.  El  Dorado.  Arkansas.  Mena. 
Arkansas.  Clarksvflle.  .Arkansas. 
Sherwood.  Arkansas.  Homer,  l^uisiana. 
In  taking  these  actions,  it  was  nectissat^ 
for  the  Commission  to  deny  pri'po.ied 
upgrades  m  charmel  at  Ozark,  Arkansas. 
Hooks,  Texas.  DardaneMe.  Arkansas, 
Hampton.  Arkansas,  and  H  Dorado. 
ArkansflS.  With  this  action,  this 
proceeding  is  terminated. 

DATIS:  Effective  September  23. 1988. 
TTie  window  period  for  filing 
applications  on  Channel  242C1  at  Mena. 
Arkansas.  Channel  jeiA  at  Clarksville. 
Arkansas,  and  Channel  294C2  at  Homer, 
Louisiana,  will  open  on  September  28. 
1<388.  and  close  on  October  2fi.  19fia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Ha>'TTe,  Mass  Media  BurciLi, 
(202)  B.:t4-fi53Q 

SUPPLEMENTARY  INFORMATION:  This 
document  substitutes  Channel  241C2  in 
lieu  of  Channel  240A  at  Vinita. 
Oklahoma  and  modifies  the  license  of 
Station  KITO.  Vimla,  Oklahoraa.  to 
specify  operation  on  Channel  241C2; 
substitutes  Ch-mnel  24()C2  m  lieu  of 
Channel  240A  al  Sallisaw.  Oklahoma. 
and  modifies  the  hcense  of  Station 
KKID.  SaUisaw.  Oklahoma  to  specify 
operation  on  Channel  240C2,  sul>&titule5 
Channel  241C2  in  lieu  of  Chdnnei  240A 
at  Kilgore.  Tejuis,  and  modifies  tht- 
license  of  Station  KJCTX.  Kjlgore.  Tevas. 
to  specify  operation  on  Channel  241C2, 
substitutes  Channel  225A  in  lieu  of 
Channel  240A  at  Hunrsvilu-,  Arkansas, 
and  roixiifies  the  license  of  Station 
KRRA.  Muntsntle.  Arkansas,  to  specify 
operation  on  Channel  225A;  substitutes 
Channel  247C2  hi  hen  of  Channel  244A 
at  Harrison,  Arkansas,  and  modiHes  the 
license  of  Station  KCWD.  Harrison. 
Arkansas,  to  speafy  operation  on 
Channel  241C2:  substitutes  Channel 
294C2  in  Hen  of  Channel  2S6A  at  Benton. 
Arkansas,  and  modif>es  the  license  of 
Slation  KAKI.  Benton.  Arkansas,  ^o 
specify  operation  on  Channel  2**4C2;  and 
substitutes  Channel  241C1  in  h-'n  of 
Channel  240A  at  El  Dorado,  Arkrinias, 
and  modifies  the  license  of  Station 
KIXK,  EJ  Dorado,  Arkansas.  lo  specify 
operation  on  Channel  241C1  subject  to 
the  outcome  of  an  appeal  to  the  United 
Slates  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  See/ameit  Reefer 
V.  ECC  and  USA.  Case  No.  86-1045.  In 
addition,  this  Report  and  Order  also 
allots  channel  242CI  (o  Mena.  Arkansas. 
Channel  2ft3A  to  Clarksville,  Arkansas. 
Channel  27lA  to  Sherwood.  Arkansas, 
and  Channel  294C2  to  Homer.  Louisiana. 
In  taking  these  actions,  it  was  necessary 
for  the  Commission  to  denv  proposed 
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upgrades  in  channel  at  Station  KDYN, 
Ozark.  Arkansas.  Station  KLLI,  Hooks. 
Texas.  Station  KWKK.  Dardanelle. 
Arkansas.  Station  KKOU  Hampton. 
.Arkansas,  and  Station  KLBQ,  El  Dorado. 
Arkansas.  With  this  action,  this 
proceeding  is  lermmated. 

This  is  a  summar>'  of  the 
Commissions  Report  and  Order.  MM 
Docket  No.  87-73,  adopted  July  26. 1988, 
and  released  August  4.  1988.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  m  the  FCC 
Dockets  Brunch  (Room  230).  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commissions 
copy  contractors.  International 
Transcription  Ser\  ice,  (202|  857-3800. 
2100  M  Street  NW..  Suite  140. 
Washington.  DC  20037. 

Usl  of  Subjects  In  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  V  S  C.  IM.  303.  316. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  under 
Oklahoma  by  removing  Channel  244A 
and  adding  Channel  241C2  at  Vinita. 

3.  Section  73.202(b).  the  Table  of  FV! 
Allotments,  is  amended  under 
Oklahoma  by  removing  Channel  240A 
and  adding  Channel  240C2  at  Sallisaw. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  under  Texas  by 
removing  Channel  240A  and  adding 
Channel  241 C2  at  KUgore 

5.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  under  Arkansas 
by  removing  Channel  240A  and  adding 
Channel  241C2  al  Harrison. 

6  Section  73.2a2(b).  the  Table  of  FM 
Allotments,  is  amended  under  Arkansas 
by  removing  Channel  296A  and  adding 
Channel  294C2  at  Benton. 

7.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  under  .Arkansas 
by  removing  Channel  240A  and  adding 
Channel  241C1  at  El  Dorado. 

8.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  under  Arkansas 
by  adding  Channel  242C1  at  Mena. 

9.  Section  73  J!02(b).  the  Table  of  FM 
Allotments,  is  amended  under  Arkansas 
by  adding  Channel  263A  at  Clarksville. 

"  10.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  under  Arkansas 
by  adding  Channel  271A  at  Sherwood 

11.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  under  Louisiana 
by  adding  Channel  294C2  at  Homer. 


12.  Section  73.202(bl.  the  Table  of  FM 
.Allotments,  is  amended  under  Arkansas 
by  removing  Channel  240A  and  adding 
Channel  225A  at  Hunlsville 
Federal  Communications  Commission. 
Bradky  P.  Holmes. 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 
(FR  Doc-  8^1&4S4  Filed  &~e-6B:  6:45  am] 

BtLUMO  coot  t7l2-Ol-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Pari  661 
[Docket  No.  B04«2-eOB2l 

Ocean  Salmon  Fisheries  Off  the 
Coasts  Of  Washington,  Oregon,  and 
CaHfomia 

agency:  National  Marine  Fisheries 
Sen.'ice  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  reopening. 

summary:  NOAA  announces  the 
reopening  of  the  ocean  recreational 
salmon  fishery'  within  the  exclusive 
economic  zone  fEEZ)  between  the  LI. S.- 
Canada border  and  the  Queets  River. 
Washington,  for  24  hours  on  September 
2. 1988.  This  fishery  had  closed  at 
midnight.  August  2. 1988  and  then 
reopened  for  24  hours  on  August  19. 
1988.  Evaluation  of  landing  data 
following  the  most  recent  1-day  opening 
indicates  that  sufficient  coho  and 
chinook  salmon  remain  to  allow  an 
additional  day  of  fishing.  The  daily  bag 
limit  will  be  t^vo  fish  of  any  species  with 
no  area  restrictions.  This  action  is 
intended  to  maximize  the  harvest  of 
coho  and  chinook  salmon  in  this 
fiubarea  without  exceeding  the  ocean 
share  of  salmon  allocated  to  the 
recreational  fishery. 
EFFECTIVE  DATE:  Reopening  of  the  EEZ 
to  recreational  salmon  fishing  between 
the  U.S.-Canada  border  and  the  Queets 
River.  Washington,  is  effective  from 
0001  hours  lo  2400  hours  lorjil  time. 
September  2. 1968.  The  daily  bag  limit 
wilt  be  two  fish  of  any  species,  and  no 
area  restrictions  will  apply.  Comments 
on  this  action  will  be  received  through 
September  17. 1988. 
ADDRESS:  Comments  may  be  mailed  to 
Rolland  A.  Schmitten,  Director. 
Northwest  Region.  NMFS.  7600  Sand 
Point  Way  NE.,  BIN  Cl57a0,  Seattle.  WA 
98115-0070.  Information  relevant  to  this 
notice  has  been  compiled  in  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  the  same 
address. 


FOR  FURTHER  MFORMATION  CONTACT. 

William  L  Robinson  al  206-526-6140. 

SUPPtXMCNTARV  INFORMATIOM: 

Regulations  go\eming  the  ocean  salmon 
fishenes  at  50  CFR  Part  661  specify  at 
5  661.21(a)(2)  thai  "If  a  fishery  is  closed 
under  a  quota  before  the  end  of  a 
scheduled  season  based  on  overestimate 
of  actual  catch,  the  Secretary  (of 
Commerce]  will  reopen  that  fishery  in  as 
timely  a  manner  as  possible  for  all  or 
pari  of  the  remaining  origmal  season 
provided  the  Secretary  finds  that  a 
reopening  of  the  fishery  is  consistent 
with  the  management  objectives  for  the 
affected  species  and  the  additional  open 
period  is  no  less  than  24  hours." 

Management  measures  for  1988  were 
effective  on  May  1. 1988  (53  FR  16002. 
May  4.  1988).  The  recreational  fishery 
from  the  US  -Canada  border  to  the 
Queets  River.  Washington,  was  closed 
al  midnight.  August  2. 1988.  upon  the 
projected  attainment  of  a  subarea  quota 
of  20,000  coho  salmon  (53  FR  29479, 
August  5. 1988).  Subsequent  evaluation 
of  landing  data  indicated  that  this 
closure  was  based  on  an  overestimate  of 
actual  catch,  and  that  sufficient  coho 
and  chinook  salmon  remained  lo  allow 
an  additional  day  of  fishing:  therefore, 
this  fishery  was  reopened  for  24  hours 
on  Augu8t'l9.  1986  (53  FR  31872.  August 
22,  1988) 

According  to  the  best  available 
information,  recreational  catches  of 
coho  salmon  in  the  subarea  from  the 
U.S.-Canada  border  lo  the  Queets  River, 
inclusive  of  the  August  19. 1988  fisher>'. 
totaled  18.850  fish,  leaving  1.150  coho 
salmon  of  the  subarea  quota 
unharx'ested.  The  amounts  of  available 
coho  and  chinook  salmon  have  been 
determined  to  be  sulTicient  for  an 
additional  open  period  of  24  hours  in 
this  subarea.  This  action  is  being  taken 
in  as  timely  a  manner  as  possible  for  a 
part  of  the  remaining  original  season 
which  would  have  ended  no  later  than 
September  5.  1988.  Reopening  of  the 
recreational  fishery  is  consistent  with 
the  management  objectives  for  coho  and 
chinook  salmon  in  this  subarea. 

Therefore,  NOAA  Issues  this  notice  lo 
reopen  the  recreational  fishery  in  the 
EEZ  between  the  U.S.-Canada  border 
and  the  Queets  River.  Washington,  from 
0001  hours  to  24O0  hours  local  time, 
September  2. 1988  This  notice  does  nol 
apply  to  other  fisheries  in  other  areas. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council  and  the 
Washington  Department  of  Fisheries 
regarding  this  reopening.  The  Stale  of 
Washington  also  will  reopen  the 
recreational  fishery  in  State  waters 
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adjacent  to  this  area  of  the  EEZ  in 
accordance  with  this  Federal  action. 
Because  of  the  need  for  immediate 
action  to  reop«i  the  recreationaJ  fishery, 
the  Secretary  of  Commerce  has 
determined  that  good  caufte  exists  for 
this  notice  to  be  issued  without 
affordmg  a  pnor  opportonity  for  public 
commeRt.  Therefore,  pubhc  conunenrs 
on  this  notice  will  be  accepted  for  15 


day*  after  the  effective  daw.  ihrough 
September  17. 1988. 

Other  Ma  Ren 

This  action  is  duthonzt'd  b>  50  CFR 
661.21(aK2)  and  is  in  compliance  wrth 
E.O  12291. 

List  of  Subjects  in  50  CFR  Pdrt  661 

Fisheries.  Fl5h^ng 


Aalkonly-  1&  U-SC  ISO!  ef  3p<}. 
DttlMii  Spptrmber  1.  19»8. 
Riciiartt  H.  Scfaacfn, 

and  Mfmoiff'rrrt^oi,  NvlnHtnl Mwmr  F'^^nf' 

jJ-'H  Dor    rtH-2()JR-  Fttt'd  0-1-89;  4  34  pm] 
BILLIMQ  COOf  jeio-n-K 
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Proposed  Rules 


Federal   Register 

Vol.  53.  No.  173 


Wednesday.  September  7.  1968 


This  section  of  the  FEDERAL  REGISTER 
contains   notices   to  the  oubttc  of  tfie 
prc^Xtsed   issuance    o*    r^es    and 

reguteUoris    The   pixpose   o\   if>ese   notices 
TS   to  give  iniefested  persons  an 
opportunity   to    participate   in   the   rule 
making  prior  to  the  adoption  o(  the  final 

rules. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

18  CFR  Part  101 
(Docket  No   RU88-22-0001 

Accounting  for  Phase-in  Plans 

issued  AuRust  31,  1968. 

AGENCY:  Federal  Energy  Regulatory 

r.-mmission.  DOEl. 

action:  Notice  of  inquiry,  further 
extension  of  time. 

summary:  On  jime  21. 1988,  The 

Commission  issued  a  notice  of  inquiry 
into  the  effects  of  recent  and  proposed 
actions  of  the  Financial  Accounting 
Standards  Board  (FASB)  that  would 
change  the  way  regulated  pubhc  utilities 
account  for  certain  transactions  in 
fmancial  statements  that  they  issue  to 
the  public.  (53  FR  24096.  June  27. 1988). 
On  August  31. 1988.  a  further  extension 
of  time  was  granted  at  the  request  of  the 
New  York  State  Department  of  Public 
Service  for  the  fding  of  comments  on  the 
notice  of  inquiry. 

DATES:  The  time  for  filing  comments  is 
extended  from  August  31, 1988  to 
September",  1983. 

ADDRESS:  Office  of  the  Secretary.  B25  N. 
Capitol  St    NK  ,  VViishinaton  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lois  D.  Cashell.  Acting  Secretary.  (202) 
357-8400. 

SUPPLEMENTARY  INFORMATION:  On 

August  22. 1988,  the  New  York  State 
Department  of  Public  Service  (NYDPS) 
filed  a  motion  for  an  extension  of  time 
for  the  filing  of  comments  in  response  to 
the  Commission's  Notice  of  Inquiry 
issued  [une  21.  1988.  in  the  above- 
docketed  proceeding.  In  its  motion. 
NYDPS  states  that  due  to  other 
departmental  demands  they  are  unable 
to  submit  comments  until  after  the 
current  due  date  and  ask  that  the 
Commission  grant  a  short  extension  for 
the  filing  of  comments. 


Upon  consideration,  notice  is  hereby 
given  that  an  extension  of  time  for  the 
filing  of  comments  is  granted  to  and 
including  September  7.  1988. 

l^is  D.  CasfaeD. 

AcUng  Secretary. 

(FR  Doc,  88-20291  Filed  9-6-88:  8:45  ami 

BIUJHO  CODE  C717-0t-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 


26  CFR  Part  1 


tLR-i&6-86l 


Partnership  Statements  and  Nominee 
Reporting  of  Partnership  Information 

AGENCY:  Internal  Revenue  Service. 
Treasu^\^ 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary-  regulations  relating  to 
partnership  statements  and  nominee 
reporting  of  partnership  informatiorL 
The  text  of  the  temporary  regulations 
serves  as  the  comment  document  for 
this  notice  of  proposed  rulemaking. 

DATis:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  November  7,  1988.  Except  as 
otherwise  provided,  the  text  of  S  16031 
(b)-lT  is  proposed  to  be  effective  for 
partnership  taxable  years  beginning 
after  September  3. 1986.  Except  as 
otherwise  provided,  the  text  of 
§  1.6031(c>-lT  is  proposed  to  be 
effective  for  partnership  taxable  years 
beginning  after  October  22. 1986. 

ADDRESS:  Send  comments  and  requests 
for  a  public  bearing  to:  Commissioner  of 
Internal  Revenue.  1111  Constitution 
Avenue  NW.,  Attention:  CC:LR:T  (LR- 
155-80),  Wdihincton  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sluart  G.  Wessler  of  the  Legislation  and 
Regulations  Division.  Office  of  the  Chief 
Counsel.  Internal  Revenue  Service.  1111 
Conslituion  Avenue  NW..  Washington. 
DC  20224  (Attention:  CC;LR:T  LR-1556- 
86).  Telephone  202-566-3297  (not  a  loll- 
free  call). 


SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  \c\ 

The  collection  of  information 
contamed  in  this  notice  of  proposed 
rulemaking's  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  wilh  the 
Paperwork  Reduction  Act  of  1980  i44 
U.SC.  3504(h)).  Comments  on  the 
collection  of  information  should  be  stni 
to  the  Office  of  Information  and 
Regulator\'  Affairs.  Office  of 
Management  and  Budget.  Washington, 
DC  20503.  attention.  Desk  Officer  for  the 
Internal  Revenue  Ser\Tce.  with  copies  lii 
the  Internal  Revenue  Service  at  the 
address  previously  specified. 

The  collection  of  information  in  this 
regulation  are  in  $S  1.6031(b)-lT(a)and 
1.6031(c)-lT  (a)  and  (h).  This 
information  is  required  by  the  Internal 
Revenue  Ser\ice  pursuant  to  section 
6031.  This  mformation  will  be  used  to 
verify  that  a  taxpayer  is  reporting  the 
correct  amount  of  income  or  gain  or 
claiming  the  correct  amount  of  losses, 
deductions,  or  credits  with  respect  to 
that  taxpayer's  interest  in  the 
partnership.  The  likely  respondents  art' 
individuals  or  households.  Slate  or  Itir^l 
governments,  farms,  busmess  or  other 
for-profit  institutions,  non-profit 
institutions,  and  small  businesses  or 
organizations. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  collection  of  information. 
They  are  based  on  such  information  as 
is  available  to  the  Internal  Revenue 
Service.  Individual  respondents/ 
recordkeepers  may  require  greater  or 
less  lime,  depending  on  their  particular 
circumstances. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  6.374  hours. 

Estimated  average  annual  burden 
hours  per  respondent  and  recordkecper 
varies  from  .02  to  627  hours,  depending 
on  individual  circumstances,  with  an 
estimated  average  of  .06  hours. 

Elstimated  number  of  respondents  and 
recordkeepers:  105.000. 

Estimated  annual  frequency  of 
response:  On  occasion. 

Background 

The  temporary  regulations 
(designated  by  a  "T'  following  the 
spcbon  citation)  in  the  Rules  and 
Regulations  section  of  this  issue  of  the 
Federal  Register  amend  Part  1  of  Title  28 
of  the  Code  of  Federal  Regulations  to 
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provide  rules  under  section  W)31(b)  of 
the  Interna!  Revenue  Code  of  1986.  as 
added  by  section  403  of  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982  (96 
Stat.  669)  and  amended  by  sections 
1501lcl(16)  and  18n(b){lKA)(il  of  the 
Tax  Reform  Act  of  1986  (100  Stat.  2740. 
28321.  and  under  section  6031  (c),  as 
added  by  section  ian(b|(l|(Aj(ii|  of  the 
Tax  Reform  Act  of  1986  (100  Slat.  2832). 
This  document  proposes  (o  adopt  those 
temporary  regulations  as  final 
regulations;  accordingly,  the  text  of  the 
temporal^'  regulations  serves  as  the 
comment  document  for  this  notice  of 
proposed  rulemaking.  In  addition,  the 
preamble  to  the  temporary  regulations 
provides  a  discussion  of  the  proposed 
and  temporary  rules- 

For  the  text  of  the  temporary 
regulations,  see  T.D.  B225  published  in 
the  Rules  and  Regulations  section  of  this 
issue  of  the  Federal  Register. 

Special  Analyses 

Tlie  Commissioner  of  Internal 
Revenue  has  determined  that  the 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required. 

The  Secretary  of  the  Treasury  has 
certified  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  the 
number  of  significantly  affected  small 
entities  is  not  substantial.  A  regulatory 
flexibility  analysis,  therefore,  is  not 
required  under  the  Regulatory  Flexibility 
Act  (5l?.S.C,  chapter  b). 

Comments  and  Requests  for  a  Public 
Hearing 

Bcfnrp  ridi'pting  these  proposed 
reguUtjons.  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  of  any  person  who  has 
submitted  written  comments.  If  a  public 
hearing  is  held,  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Stuart  C. 
Wessler  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel.  Internal  Revenue 
Service,  f^owever.  personnel  from  other 
offices  of  the  Interna!  Revenue  Service 
and  Treasury  Department  participated 
in  devt'lopmg  the  regulations,  both  on 
matters  of  substance  and  style. 


List  of  Subjects  in 

28  CFR  1.60001-2-1.6109-2 

Income  taxes.  Administration  and 
procedure.  Filing  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 

requirements. 
Lawrence  B.  Gtbbs, 

Corr.missioner  of  Internal  Revenue. 
im  Df)i:-  B8-20257  Filed  9-0-68:  8  4r.  ami 

BILLING  COOC  ««30-C1-« 

DEPARTMENT  OF  JUSTICE 

Parole  Commission 

28  CFR  Part  2 

Paroling.  Recommitting  and 
Supervising  Federal  Prisoners 

AGENCY:  Parole  Commission,  justice. 
ACTION:  Proposed  rule  and  request  for 
comments. 

summary:  The  Parole  Commission 
proposes  to  extend  the  parole 
procedures  and  policies  used  for  the 
YCA  inmates  in  the  class  action 
litigation  of  Watts  v.  Belaski.  Civil 
Action  No.  78-M-495  (D.  Colo)  to  all 
offenders  who  have  been  sentenced 
under  the  repealed  Youth  Corrections 
Act  (formerly  18  U.S.C.  5005  et  seq.).  The 
Commission's  plan  for  making  parole 
decisions  for  Witts  class  members  was 
designed  to  comply  with  judicial  orders 
which  required  the  Parole  Commission 
to  make  a  YCA  inmate's  response  to 
treatment  a  significant  factor  in  parole 
decision-making.  Due  to  the  abolition  of 
the  Youth  Corrections  Act  nearly  four 
years  ago  and  the  dwindling  number  of 
YCA  inmates,  the  Bureau  of  Prisons 
believes  II  is  no  longer  feasible  to  have 
virtually  all  present  YCA  inmates 
housed  in  one  institution  (Federal 
Correctional  Institution.  Englewood. 
Colorado)-  Therefore,  the  Bureau  will  be 
seeking  permission  from  the  federal 
district  court  in  Colorado  to  transfer 
YCA  inmates  (who  are  predominately 
parole  violators)  to  federal  institutions 
across  the  countr>'.  The  Bureau  has 
requested  the  Parole  Commission  to 
utilize  Its  procedures  for  the  Watts  class 
for  all  YCA  inmates,  as  part  of  its  plan 
for  the  housing,  classification,  and 
treatment  of  the  remaining  YCA 
population. 

date:  Public  comment  must  be  received 
by  October  7.  1988. 
ADORC88ES:  Comments  should  be 
addressed  to:  Rockne  Chickinell. 
Attorney.  Office  of  General  Counsel, 
U.S.  Parole  Commission,  5550  Friendship 


Blvd..  Che\7  Chase.  Mar>'Iand  20815. 

telephone  (301)  492-5959. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rocknp  Chickinnil.  Office  of  General 
Counsel.  U.S.  Parole  Commission, 
telephone  (301)  492-5959. 

SUPPLCMENTARV  INFORMATION:  As  of 

August  1.  1988.  the  Bureau  of  Prisons 
reported  that  there  were  242  offenders 
sentenced  under  the  former  Youth 
Corrections  Act  (pursuant  to  18  U.S.C. 
S010(b)  and  (c||  who  were  incarcerated 
in  Bureau  institutions.  Of  this  number. 
195  inmates  (81%)  were  members  of  the 
class  of  politioners  in  Watts  v.  Belaski. 
Civil  Action  No.  7B-M-J95  (D.  Colo.), 
leaving  47  inmates  (19%)  who  were  not 
members  of  the  Watts  class.  Nearly  3 
out  of  4  YCA  inmates  presently  confined 
have  already  been  released  on  parole  at 
least  once  and  been  relumed  for 
violation  of  the  conditions  of 
supervision.  Since  the  Youth  Corrections 
Act  was  repealed  in  October,  1984,  the 
number  of  YCA  inmates  has  continued 
to  decrease  as  the  sentences  expire.  The 
YCA  population  is  rapidly  moving  to  the 
pomt  where  it  will  be  composed  solely 
of  parole  violators  serving  the  remainder 
of  their  section  5010(b]  sentences  (which 
normally  expire  6  years  from  the  date  of 
conviction)  and  those  inmates  serving 
lengthy  sentences  imposed  under 
section  S010(c)  (which  may  be  for  a  terra 
up  to  the  maximum  sentence  authorized 
for  an  adult  prisoner). 

In  the  class  action  litigation  in  Watts 
V.  Belaski,  the  Bureau  of  Prisons  has 
b«fen  required  in  several  orders  from  the 
Court  of  Appeals  for  the  Tenth  Circuit 
and  the  U.S.  District  Court  in  Colorado 
to  segregate  YCA  inmates  from  adult 
prisioners  and  the  Parole  Commission 
has  been  required  to  make  response  to 
treatment  a  significant  factor  in  parole 
decision-making  for  the  class  members. 
See.  e.g..  Watts  v.  Madden.  651  F.2d  1354 
(10th  Cir.  1981):  Benedict  v.  Rodgers.  748 
F.2d  543  (10th  Cir.  1984)  (related  case): 
and  Watts  v.  Madden.  bZ7  F.  Supp.  727 
(D.  Colo.  1986).  In  response  to  these 
decisions,  the  Bureau  of  Prisons  has 
confined  almost  all  YCA  inmates  at  the 
Federal  Correctional  Institution. 
Englewood.  Colorado,  segregating  them 
from  adult  prisoners.  In  recent  years,  the 
district  court  has  permitted  the  Bureau 
to  incarcerate  some  adult  prisoners  at 
FCI.  Englewood  in  order  to  ensure  that 
the  facility  is  used  to  its  approximate 
potential.  The  Parole  Commission 
implemented  a  decision-making  policy 
which  provides  for  the  consideration  of 
an  inmate's  response  to  treatment  along 
with  the  criteria  specified  at  18  U.S.C. 
4206  [i.e..  severity  of  the  offense  and  risk 
to  the  public)  in  determining  when  a 


Federal  Register  /  Vol.  53.  No.  173  /  Wednesday.  September  7.  1988  /  Proposed  Rules  34547 


Watts  class  member  should  be  released 
on  parole.  1  he  Commission  did  not 
extend  the  Watts  procedures  to  YCA 
mroates  who  wore  not  members  of  the 
Watts  class,  since  it  has  prevailed  in 
other  courts  which  considered  the  issue 
of  the  proper  criteria  for  deeding  when 
YCA  inmates  should  be  paroled.  E.g., 
Adams  v.  Keller.  736  F.2d  320  (6th  Cir. 
1984)  {en  hone). 

Given  the  continuing  decline  in  the 
number  of  YCIA  inmates,  the  Bureau  of 
Prisons  is  developing  a  plan  lo  transfer  a 
significant  number  of  YCA  inmates 
presently  at  FCI,  Englewood  lo 
institutions  across  the  country, 
preferably  an  institution  near  the 
inmate's  residence  after  release.  Such 
transfers  will  be  made  with  the 
permission  of  the  district  cuun  in 
Colorado.  As  part  of  this  plan,  the 
Bureau  recently  requested  the  Parole 
Commission  to  consider  extending  the 
Watts  parole  policies  to  YCA  inmates 
who  ore  not  members  of  the  Watts 
class.  In  the  Bureau's  view,  the 
extension  of  the  WatLt  Procedures  to  all 
YCA  inmates  would  facilitate  the 
Bureau's  monitoring  of  the  treatment  of 
the  remaining  inmates  wherever  they 
may  be  confined  and  would  reduce  the 
possibility  of  any  disciplinary  problems 
caused  by  the  use  of  different  parole 
policies  for  YCA  inmates  confined  in  the 
same  institution.  With  these  factors,  the 
Commission  will  also  be  weighing 
whether  it  is  desirable  to  voluntarily  use 
a  criterion  for  release  (;>.,  offender 
rehabilitation)  which  has  not  been 
demonstrated  to  be  a  reliable  indicant  of 
future  success  on  parole  auperxision. 

Therefore,  the  Commission  Is 
proposing  to  adopt  a  rule  which  extends 
its  present  Watts  policies  to  all  youth 
offenders  and  seeks  public  comment  on 
this  proposed  rule.  The  proposed  rule 
sets  forth  the  Commission's  present 
Watts  plan  and,  if  adopted  as  a  final 
rule,  will  be  Inserted  at  28  CFR  2.65.  If 
the  proposed  rule  is  adopted  as  a  final 
rule  by  the  Commission  after  receiving 
and  reviewing  the  public  comment,  there 
may  be  substantial  editorial  changes 
made  before  publication  of  the  final  rule. 

This  proposed  rule  change  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure.  Prisoners.  Probation  and 

parole. 

PART  2— i AMENDED  1 

1-.  The  Authority  citation  for  Part  2 
continues  to  read  as  follows: 


Authority:  18  VS.C  42a3(a)(l)  and 

42rM(a)(6). 

2.  28  CFR  Part  2  is  amended  lo  add 
S  265  as  follows: 

S3.6S    Youth  Corrections  Act 

(a)  Procedurt;  for  foint  Approval  of 
Program  Plans.  If  the  inmate's  program 
plan  has  not  already  been  approved  by 
the  Commission  (normally  on  the 
rt'cord).  the  examiner  panel  will  bo 
given  the  inmate's  program  plan  at  a 
hearing  for  their  review  and  approval. 
The  examiner  panel  shall  indicate  iheir 
approval  or  disapproval  of  the  program 
plan  (with  relevant  comments  and 
recommendations]  ir  the  hearing 
summary.  If  the  examiners  consider  the 
plan  inadequate,  they  will  discuss  their 
concerns  with  institutional  staff  in  an 
attempt  to  resolve  them.  If  there  is  still  a 
disagreement  on  the  plan,  the  case  will 
be  referred  by  the  Commission's 
regional  administrator  to  the  Bureiiu's 
regional  carrectional  programs 
administrator  with  the  recommended 
changcfs.  The  Commission  will  consider 
the  criteria  outlined  in  paragraph  (c)  of 
this  section  (on  determining  successful 
response  to  treatment)  in  determining 
whether  a  particular  program  plan  will 
effectively  reduce  the  risk  to  the  public 
welfare  presented  by  the  inmate's 
release.  Unresolved  disputes  concerning 
the  adequacy  of  the  program  plan  will 
be  decided  by  the  Regional 
Commissioner  and  the  Regional  Director 
of  the  Bureau  of  Prisons.  The  Regional 
Commissioner  shall  render  the  final 
derision  on  approving  or  disapproving 
each  program  plan  on  behalf  of  the 
Commission.  Once  the  Commission  has 
approved  the  program  plan,  subsequent 
approvals  are  not  necessary,  unless 
significant  modifications  are  made  by 
institutional  staff. 

(b)  Parole  Meorings  and  Progress 
Reports.  (1)  Initial  hearings  will  be 
conducted  in  accordance  with  55  2.12 
and  2.13. 1'be  examiner  panel  will 
discuss  with  the  inmate  end  a  staff 
member  who  is  knowledgeable  about 
the  inmate's  case  the  program  plan  and 
the  importance  of  good  conduct  and 
program  participation  in  setting  the 
release  date.  The  Commission  will 
review  and  either  approve  or  disapprove 
the  program  plan  under  the  procedures 
noted  at  paragraph  (a)  of  this  secbon. 
After  the  initial  hearing,  the  Commission 
will  follow  its  normal  procedures  in 
Slitting  a  presumptive  rplease  dale,  but  it 
will  mfurm  the  inmate  in  the  notice  of 
action  that  he  wtU  be  considered  for  an 
advancement  tn  his  release  dale 
depending  on  his  reponse  to  treatment 
programs. 

(2)  v\n  interim  hearing  must  be 
scheduled  for  an  inmate  every  six 


months,  in  addition,  within  60  days  of 
receipt  of  any  special  progress  report 
from  the  warden  rec-ommending  parole. 
the  inmate  will  be  scheduled  for  a 
special  interim  hearing,  unless  the 
recommendation  can  t>e  timely 
considered  at  a  regulariy  scheduled 
interim  hearing.  The  primary  purpose  ol 
the  interim  heanng  will  be  to  discuss 
with  the  inmate  his  institutional  conduct 
and  program  performance  since  his  lant 
heanng  and  to  evaluate  his  response  to 
treatment  programs.  :\n  institutional 
staff  member  who  has  personal 
knowledge  of  the  inmatp's  overall 
conduct  and  progress  will  be  present  a( 
the  hearing  lo  assist  the  examiners  in 
their  evaluation. 

(3]  After  any  interim  hearing  or 
review  on  the  record,  the  Commission 
may  advance  the  presumptive  release 
dale,  it  may  let  the  date  stand,  or  it  may 
retard  or  rescind  the  ddie  if  the  offender 
has  committed  disciplinary  infractions 
or  new  criminal  conduct. 

(4)  An  inmate  will  not  be  given  an 
interim  hearing  upon  ihe  receipt  of  a 
progress  report  If  the  Commission 
derides  on  the  record  to  parole  the 
offender  as  soon  as  a  release  plan  is 
approvt-'d  (normally  within  60  days  of 
the  the  decision). 

(5)  The  institution  will  send  a  progres*^ 
report  to  the  Commission:  fi)  No  more 
than  60  days  before  each  interim 
hearing:  (ii)  upon  determining  that  an 
inmate  should  be  recommended  for 
parole:  and  (iii)  before  a  presumptivp 
parole  date  to  allow  for  the  pre-release 
record  review  under  §  2.14(b).  The 
warden  may  forward  progress  reports  in 
Ihe  Commission  at  other  times  in  his 
discretion.  Progress  reports  will  also  l* 
sent  to  the  Commission  every  six 
months  for  inmates  who  have  waived 
interim  hearings  so  that  the  Commission 
can  verif>'  that  these  inmates  have 
sati-sfied  the  conditions  of  secunng  their 
release  un  an  alternate  parole  date 
granted  under  the  former  YCA 
compliance  plan  {i.e..  completion  of  th** 
program  plan)  or  the  nonnai 
presumptive  release  date  [i.e..  Dl>edit:nri' 
to  institutional  ruies). 

(6)  For  inmates  granted  earlier  parole 
dates  under  former  compliance  plans: 
An  inmate  may  waive  interim  hearings 
under  this  plan.  In  which  case  he  wouUi 
retain  an  alternate  parole  date 
previously  granted  to  him  or  a 
presuTiptive  parole  date  granted  as  a 
result  of  a  finding  that  the  inmate  has 
responded  lo  treatment.  An  inmate  who 
waives  an  interim  hearing  under  this 
plan  may.  at  any  time,  re-apply  for  the 
hearing  and  be  considered  under  this 
plan  in  accordance  with  the  application/ 
waiver  provisions  at  §  2.11.  At  least 
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every  six  months,  inshlulional  staff  will 
meet  with  an  inmate  who  has  waived 
further  interim  hearings  and  diTuss 
with  the  inmate  the  possibility  of 
applying  for  parole  consideration  under 
thi9  plan  and  the  consequences  of  his 
waiver-  At  each  meeting,  commencing 
with  the  inmate's  initial  waiver,  staff 
should  present  the  inmate  with  the 
information  sheet  on  the  YCA  plan  and 
have  the  inmate  read  and  sign  the  form 
prior  to  his  execution  of  another  waiver 
uf  a  parole  hearing.  The  Commission 
will  not  review  the  proj^Tam  plans  for 
inmates  who  waive  inipnm  hearings 
pursuant  to  this  paragraph,  unless  the 
inmate  subsequently  is  scheduled  for  a 
hearing  to  consider  new  criminal 
conduct  or  a  rule  infraction  and  a 
modification  of  the  original  program 
plan  appears  warranted  due  to  the 
inmate's  new  criminal  offense  or 
infraction. 

If  the  inmate  is  scheduled  for  a 
heanng  that  may  not  be  waived  under 
Commission  procedures  (f*^.,  an  intenm 
hearing  where  there  has  been  an  IDC 
findinj!  of  a  disciplinary'  infraction  since 
the  last  heanng,  or  any  hearing 
scheduled  pursuant  to  |§  2.28(bH0J. 
this  plan  will  be  applied  at  the 
scheduled  heanng.  Any  advancement  of 
the  normal  pre3umpti\  e  release  date  set 
according  to  the  guidelines  will  then  be 
made  in  acconiane  with  this  plan. 

(7]  Warden  s  RecvmnitrmJation.  Based 
on  (he  completion  of  the  program  plan 
by  the  inmate,  and  the  quality  of  effort 
demonstrated  by  the  inmate  in 
completing  the  plan,  the  warden  will 
recommend  to  the  Commission  a 
conditional  release  date  for  its 
consideration.  This  recommendation 
will  be  accompanied  by  a  report  on  the 
innafe  s  participation  and  level  of 
achievement  in  different  aspects  of  his 
prosr:im-  Particular  comment  will  be 
made  on  positive  or  negative 
accomplishments,  including  such  things 
as  ability  to  live,  work,  and  study  with 
others  (disciplinary  record  and 
err.ot.onal  «ielf-controt}.  cooperation  with 
staff,  and  maintenance  of  personal 
appearance  of  living  area. 

(c)  Criteria  For  Finding  Successful 
Re:<ponsf'  (o  Treatment  Programs.  (1)  In 
determinins  whfthtr  an  inmate  has 
successfully    responded  to  treatment" 
the  Commission  will  examme  whether 
the  inmate  has  shown  that  he  has 
r-^'ceived  sufficient  corrective  training, 
coLmselmg  education,  and  therapy  that 
the  public  would  not  be  endangered  by 
his  release,  See  former  18  U.S.C.  5006(f) 
(definition  of  ■treatment"  under  the 
YCA).  The  Bureau  will  assist  the 
Commission  in  this  determination  by 
informirw  the  Commission  when  the 


inmate  has  completed  his  program  plan 
and  by  advising  the  Commission  of  the 
quality  of  effort  demonstrated  by  the 
inmate  in  completing  the  plan. 

(2)  In  determining  the  extent  of  an 
inmate's  positive  response  to  treatment. 
the  Commission  will  necessarily  be 
examining  the  degree  by  which  the 
inmate  has  Increased  the  likelihood  that 
his  release  would  not  jeopardize  the 
public  welfare  through  his  program 
performance  and  conduct  record.  See  18 
U.S.C.  4206(a)(2).  Since  this  latter 
criterion  fs  initially  evaluated,  in  part, 
with  the  inmate's  salient  factor  score 
nnd  an  examination  of  the  inmates 
overall  background,  the  starting  point 
for  the  Commission  analysis  of  an 
inmate's  response  to  treatment  will  be 
the  original  parole  prognosis  reached  by 
the  use  of  the  score  and  consideration  of 
the  nature  of  the  inmate's  prior  criminal 
history  and  other  characteristics  of  the 
offender.  The  nature  of  the  current 
offense  may  also  be  considered  in 
determinmg  the  ri^k  to  the  public 
welfare  presented  by  the  inmate's 
release.  The  Commission  will  then 
proceed  to  evaluate  whether  the 
inmate's  program  parilcipation  and 
institutional  conduct  has  improved  the 
original  risk  prognosis  and  evidences  an 
alteration  of  his  value  system,  including 
an  understanding  of  the  wrongfulness  of 
his  past  criminal  conduct  For  those 
offenders  who  have  exhibited  serious  or 
violent  criminal  behavior,  the 
Commission  will  exercise  more  caution 
in  making  a  finding  that  the  inmate  has 
responded  to  treatment  to  the  degree 
that  he  should  be  released. 

(3)  With  regard  to  program 
performance,  significant  weight  will  be 
given  to  the  following  factors  in  the 
Commission's  determination  of  an 
inmate's  response  to  treatment.  This  is 
not  intended  as  an  exhaustive  list. 

(i)  Vocattonal  Training.  Where  the 
inmate  originally  had  little  or  no  job 
skills,  the  acquisition  of  a  marketable 
job  skill  through  vocational  training  or 
an  apprenticeship  program.  (If  the 
inmate  already  has  job  skills,  vocational 
training  will  not  usually  be  a  part  of  the 
program  plan). 

(ii)  Education.  Participation  in 
educational  programs  to  acquire  an 
educational  level  at  least  the  level  of  a 
high  school  graduate. 

(iii)  Psychological  Counseling  and 
Therapy.  Where  the  inmate's  behavior 
has  shown  that  he  may  be  affected  by 
personality  disorders  or  a  menial  illness 
that  has  hampered  his  ability  to  lead  a 
taw-abiding  hfe.  or  that  he  may 
otherwise  benefit  from  such  programs. 
participation  in  psychological  and/or 
other  specialized  programs  which  lead 


to  a  judgment  by  the  therapist/counselor 
that  the  inmate  has  significantly 
Improved  his  ability  to  obey  the  law  and 
favorably  modified  his  value  system. 
Participation  in  these  programs  will 
normally  be  required  for  a  significant 
advancement  of  the  presumptive  release 
date  for  an  inmate  who  has  either 
committed  or  attempted  a  crime  of 
violence. 

(iv)  Drug/ Alcohol  Abuse  Programs. 
Where  the  inmate  has  a  history  of  drug/ 
alcohol  abuse,  participation  in  drug/ 
alcohol  abuse  program  which  leads  to 
the  judgment  by  the  therapist/counselor 
that  there  is  a  significant  likelihood  that 
the  inmate  will  not  revert  to  drug/ 
alcohol  abuse  and  has  thereby 
significantly  improved  his  ability  to 
obey  the  law. 

(v)  Work.  Assuming  the  Inmate  is 
physically  and  mentally  able  to  do  so 
and  is  not  otherwise  engaged  in  an 
institutional  activity  which  prevents  him 
from  obtaining  a  job.  participation  in  a 
job  on  a  regular  basis  so  as  to 
demonstrate  a  stable  life  pattern  and  a 
favorable  modification  of  his  value 
system. 

(5)  Prison  misconduct  (/«?.. 
disobedience  to  institutional  rules, 
escape)  and  new  criminal  conduct  in  the 
institution  will  be  considered  in  the 
decision  as  to  whether  (or  to  what 
degree)  an  inmate  has  successfully 
responded  to  treatment.  The  rescission 
guidelines  of  i  2.36  will  be  used  in 
retarding  or  rescinding  the  original 
presumptive  release  date  set  according 
to  the  guidelines  and  the  factors 
described  (n  16  U.S.C.  4206.  If  the 
original  presumptive  date  has  been 
advanced  based  on  response  to 
treatment,  the  rescission  guidelines  may 
also  be  used  to  retard  or  rescind  the 
new  date  to  maintain  institutional 
discipline,  if  the  misconduct  is  not 
deemed  serious  enough  to  affect  the 
decision  that  the  inmate  has  responded 
to  treatment.  But  misconduct  subsequent 
to  the  advancement  of  a  release  dale 
based  on  a  finding  of  response  to 
treatment  may  also  result  in  a  reversal 
of  that  finding  and  the  cancellation  of 
any  advancement  of  the  original 
piesumplive  release  date. 

(d)  Setting  The  Parole  Date 
/Balancing  Section  4206  Factors  with 
Response  to  Treatment).  At  any  hearing 
or  review  on  the  record,  the  presumptive 
release  date  may  be  advanced  if  It  Is 
determined  that  the  inmate  has 
responded  to  a  sufficient  degree  to  his 
treatment  programs.  The  amount  of  the 
advancement  should  be  proportional  to 
the  degree  of  response  evidenced  by  the 
Inmate.  In  making  the  advancement,  no 
rule  restricting  the  amount  of  the 
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reduction — whether  based  on  the 
guidcHnes  (S  2.20)  or  the  rule  on  superior 
program  achievement  (S  2.60) — will  be 
used.  The  decision  will  be  the  result  of  a 
case-by-case  evaluation  in  which 
response  to  treatment  programs,  the 
seriousness  of  the  offense,  and  the 
original  parole  prognosis  are  all  weighed 
by  the  Commission  with  no  one  factor 
capable  of  excluding  all  others. 

(e)  Parole  Violators.  Parole  violators 
returned  to  an  institution  following  a 
local  revocation  hearing  will  normally 
be  considered  for  reparole  under  the 
plan  at  a  hearing  within  six  months  of 
their  arrival  at  the  institution. 

(f)  Early  Termination  from 
Supervision.  (1)  The  Commission  will 
conduct  a  review  of  a  YCA  parolee's  file 
at  the  conclusion  of  each  year  of 
5uper\'ision  (following  receipt  of  the 
annual  progress  report — Form  F-3)  and 
six  months  prior  to  the  expiration  of  his 
sentence  (after  receipt  of  the  terminal 
report). 

(2)  A  YCA  parolee  will  not  be 
continued  on  supervision  beyond  the 
time  periods  specified  in  the  early 
termination  guidehnes  (§  2.43),  unless 
case-specific  factors  indicate  further 
supervision  is  wan-anted.  But  the 
Commission  will  not  routinely  follow  its 
guidelines  at  {  2.43  to  deny  eariy 
discharge  to  a  YCA  parolee  who  has  yet 
to  complete  two  (or  three)  years  of  clean 
supervision. 

(3)  The  Commission  iwill  consider  the 
facts  and  circimis lances  of  each  YCA 
parolee's  case,  focusing  on  the  risk  he 
poses  to  the  public  and  the  benefit  he 
may  obtain  from  further  supervision. 
The  nature  of  the  offense  and  parolee's 
past  criminal  record  will  be  taken  into 
account  only  to  evaluate  the  risk  that 
the  parolee  may  still  pose  to  the  public. 

(4)  In  denying  early  discharge,  the 
Commission  will  inform  the  probation 
office  by  letter  (with  a  copy  to  the  YCA 
parolee)  of  the  reasons  for  continued 
supervision.  The  reasons  should  pertain, 
whenever  possible,  to  the  facts  and 
circumstances  of  the  YCA  parolee's 
case.  If  there  are  no  case-specific  factors 
which  indicate  that  discharge  should  be 
either  granted  or  denied  and  further 
supervision  appears  warranted,  the 
Commission  will  inform  the  YCA 
parolee  that  he  is  continued  on 
supervision  because  of  Its  experience 
with  similarly  situated  offenders, 

Dated;  AugusI  2fi.  19Rfl 
Benjamin  F.  Baer. 
Chairman,  U.S.  Parole  Commissioit 
|FR  Dor.  &8~20Z25  Filed  »-6~e8;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  62 

tFRL-3442-4:US-012| 

Approval  and  Promulgatton  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  Mississippi;  Total  Reduced 
Sulfur  Plan 

agency:  F.nvironmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  On  October  30. 1987,  the 
State  of  Mississippi  submitted  its  plan 
for  the  control  of  total  reduced  sulfur 
(TRS)  from  kraft  pulp  mills.  The  plan 
became  effective  in  the  Slate  on 
November  1. 1987.  This  plan  for  TRS 
from  kraft  pulp  mills  was  adopted 
pursuant  to  the  requirements  of  section 
111(d)  of  the  Clean  Air  Act. 
DATE:  To  be  considered,  comments  must 
reach  us  on  or  before  October  7. 1988. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Rosalyn  D.  Hughes  of 
EPA  Region  IV'a  Air  Programs  Branch 
(see  EPA  Region  IV  address  below). 
Copies  of  the  State's  submittal  are 
available  for  review  during  normal 
business  hours  at  the  following 
locations: 

Environmental  Protection  Agency. 
Region  IV  Air  Programs  Branch,  345 
Courtland  Street,  NE..  Atlanta. 
Georgia  30365. 
Mississippi  Department  of  Natural 
Resources.  Bureau  of  Pollution 
Control.  Post  Office  Box  10385. 
lackaon.  Mississippi  39:^05. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms,  Rosal>Ti  D.  Hughes.  Air  Programs 
Branch,  EPA  Region  IV.  at  the  above 
address  and  lelephnne  number  [404) 
347-2864  or  FTS  257-2864. 
SUPPLEMENTARY  INFORMATION:  On 
October  30.  1987.  the  State  of 
Mississippi  submitted  to  EPA  a  plan  to 
control  total  reduced  sulfur  emissions 
(TRS)  from  kraft  pulp  mills.  This  plan 
was  developed  to  meet  the  requirements 
of  section  111(d)  of  the  Clean  Air  Act. 
Under  section  in(dl.  EPA  established 
procedures  whereby  slates  submit  plans 
to  control  existing  sources  of  designated 
pollutants.  Designated  pollutants  are 
defined  as  pollutants  which  are  not 
included  on  a  list  published  under 
section  10(I(a)  (National  Ambient  Air 
Quahty  Standard  Pollutants)  of  the 
Clean  Air  Act,  but  to  which  a  standard 
of  performance  for  new  sources  applies 
under  section  111.  TRS  is  such  a 
pollutant.  Under  section  111(d)  emission 
standards  are  to  be  adopted  by  the 
states  and  submitted  to  EPA  for 


appioval.  The  standards  limit  the 
emissions  of  designated  pollutants  from 
existing  facihties  which,  if  new  would 
be  subject  to  the  new  source 
performance  standards  (NSPS)  Such 
facilities  are  called  designated  facilities 

The  procedures  under  which  states 
submit  these  plans  to  control  existing 
sources  are  defined  in  Subpart  B  of  40 
CFR  Part  60.  According  to  Subpart  B.  the 
states  are  required  to  develop  plans 
within  federal  guidelines  for  the  control 
of  designated  pollutants.  EPA  will 
publish  guideline  documents  for 
development  of  state  emission 
standards  along  with  the  promulgation 
of  any  NSPS  for  a  designated  pollutant. 
These  guidelines  apply  to  designated 
pollutants  and  include  information  such 
as  a  discussion  of  the  pollutant's  effects, 
description  of  control  techniques  and 
their  effectiveness,  costs  and  potential 
impacts.  Also  as  guidance  for  the  states, 
recommended  emission  limits  and  times 
for  compliance  are  set  forth  and  control 
equipment  which  will  achieve  these 
emission  limits  is  identified. 

In  Subpart  B,  two  types  of  designated 
pollutants  are  discussed.  One  type  of 
designated  pollutant  may  cause  or 
contribute  to  the  endangerment  of  public 
health.  It  is  referred  to  as  a  health- 
related  pollutant.  The  other  type  of 
designated  pollutant  is  a  welfare-related 
pollutant,  for  which  adverse  effects  on 
public  health  have  not  been 
demonstrated. 

For  welfare-related  pollutants  such  as 
TRS.  states  have  the  option  of  balancing 
emission  guidehnes,  times  for 
compliance,  and  other  information 
provided  in  a  guideline  document 
against  other  factors  of  public  concern 
in  the  establishment  of  emission 
standards,  compliance  schedules  and 
variances,  as  long  as  the  guideline 
document  and  Subpart  B  public  hearing 
information  are  considered  and  alt  the 
other  requirements  of  Subpart  B  are  met 
Therefore,  states  have  greater  flexibillt\ 
In  establishing  plans  for  the  control  of 
TRS.  Factors  other  than  technology  and 
costs  can  be  considered  in  developing  a 
TRS  plan. 

In  Mississippi,  four  kraft  pulp  mills 
are  affected  by  this  plan  for  existing 
facilities.  They  are  International  Paper 
Company.  Moss  Point:  Inlemalional 
Paper  Company.  Natchez;  International 
Paper  Company.  Vicksburg;  and 
Georgia-Pacific  Corporation.  Monticello. 

The  guidance  document,  Kraft 
Pulping.  Control  of  TRS  Emissions  from 
Existing  Mills,  EPA-450/2-7B-003b.  was 
developed  by  EPA  in  March,  1979.  This 
document  was  used  in  the  development 
of  emission  limits  for  TRS  emissions 
from  affected  facilities  except  for  TRS 
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emissions  frorr.  smelt  dissolving  tanks 
and  recovery  boilers.  The  emission  limit 
for  smelt  dissolving  tanks  was  set  to 
rorrespond  to  the  New  Source 
Performance  Standard  (NSPS]  [40  Cf'R 
Part  60,  Si:bpart  BB.  Kraft  Pulp  Ntillsl 
smelt  dissolving  tank  emission  limit 
because  of  ihp  inconsistency  of  having 
newer  plan's  meet  a  less  restrictive 
NSPS  emission  limit  than  the  Ruidance 
document  emission  limit  for  exislmg 
plants.  Also,  the  emission  limit  for 
rf-covery  boilers  was  set  higher  than  the 
rate  recommended  in  the  guidance 
document  for  three  mills.  Inlemationd! 
Paper's  Natchez  and  Vicksburs  mills 
and  CeorRia  Pacific's  Monticello  mill. 
This  was  based  on  economic  factors. 
L'ling  economrc  factors  from  the 
R'jidance  cloniments  for  an  acceptable 
operatin)^  C[/s^  for  annual  tons  of  pulp 
produced,  the  State  concluded  that  for 
the  two  Inlerndtional  Paper  mills  and 
the  Georgia  Pacific  mill,  it  would  be  an 
und'je  economic  burden  to  meet  the  EPA 
recommended  emission  rate  for 
recoverj'  boilers. 

Proposed  Action 

EPA  has  reviewed  the  submitted 
material  and  found  it  to  meet  the 
requirements  of  40  CFR  Part  60.  Subpart 
B.  Therefore.  EPA  is  today  proposing  to 
approve  Mississippi  8  plan  for  total 
reduced  sulfur  emissions  from  kraft  pulp 
mills  and  is  soliciting  public  comment  on 
it. 

For  further  information  on  EPA's 
anal>sis.  the  reader  may  consult  a 
Technical  Support  Document  whicli 
contains  a  detailed  re\iew  of  the 
technical  jtistiTicalion.  including  the 
economic  impact.  T^is  Is  available  at 
the  EPA  address  given  above.  Interested 
persons  are  invited  to  submit  comments 
on  this  proposed  approval.  EPA  will 
consider  all  comments  received  within 
thirty  days  of  the  publication  of  this 
notice. 

Under  5  U  S  C.  secbon  605(bJ.  I  certify 
that  this  mid]  plan  will  not  have  a 
sii^nificant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  6709.) 

The  Office  of  Manapemenl  and  Budget 
hrts  "xempted  this  rule  from  the 
requiremen?s  of  section  3  of  Executive 
Order  \lZ<n 

List  of  Subjects  in  40  CFR  Part  62 

Air  pollution  control. 
Intergovernmental  relations.  Paper 
paper  products  indu3tr>'. 

Autbority:  42  U-S.C.  7401 -7MZ 


Dated:  Apnl  29.  1968. 
Lee  A.  DeHihns  III. 
Deputy  Regional  Administrator 
IFR  Doc  88-20241  Filed  9-6-86:  8-45  am] 
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40  CFR  Part  52 

lFRL-3442-«:KY-036] 

Approval  and  PronHj^ation  of 

I m piemen tatton  Plans;  Jefferson 
County,  Ky:  SOCMI  Air  Fugitive 
EmisskKts 

AQENCV:  EnvLronmental  {Protection 

Agency  (EPA). 
ACTio^r  Proposed  mle. 


summary:  EPA  today  proposes  to 
approve  a  regulatitw  submitted  by  the 
Commonwealth  of  Kentucky  pertaining 
to  the  Air  Polljtion  Control  District  of 
jeffefsoD  County  (APCDjC).  The 
reiiulation  6.39  "Standard  of 
performance  fur  equipment  leaks  of 
volatile  organic  compounds  m  existing 
synthetic  organic  chemical  and  polymer 
manufacturing  plants",  constitutes  a 
revision  to  Kentucky's  ozone  State 
Implementation  Plan  (SIPj  for  Jefferson 
County,  and  relates  to  the  Croup  UI 
control  techniques  guideline  (CTG) 
document  for  Synthetic  Organic 
Chemical  Manufacturing  Industry 
(SOCMI)  Equipment  leaks.  TTie  intent  of 
the  regulation  is  to  apply  reasonably 
available  control  technology  (RACT)  to 
reduce  volatile  organic  compound 
(VOC)  emissions  from  synthetic  organic 
chemical  and  polymer  manufacturing 
equipment. 

The  public  is  invited  to  sumit  written 
comments  on  this  proposed  action. 
OATEt:  To  be  considered,  comments 
must  reach  us  on  or  before  October  7. 

]9tt8, 

AOORCSses:  Written  comments  should 
be  addressed  to  Jill  Perry  of  EPA  Region 
IVs  Air  Programs  Branch  (see  EPA 
Region  IV  addrf?as  below).  Copies  of  the 
matenals  submitted  by  Kentucky  may 
be  examined  dunng  normal  business 
hours  al  Ihe  following  locations: 
Ennronmental  Protection  Agency. 
Region  IV.  Air  Programs  Branch.  345 
Courtland  Street  NE..  Atlanta,  Georgia 
30365. 
Commonwealth  of  Kentucky,  Division  of 
Air  Pollution  Control.  Natural 
Resources  and  Environmental 
Protection  Cabinet,  Frankfort. 
Kentucky  40601. 
FOR  FURTHER  tNFORMATIOM  CONTACT: 
Jill  Perry.  .Air  fVograms  Branch.  EPA 
Region  IV,  at  the  above  address  and 


telephone  number  (404)  347-2864  or  FTS 

257-2864, 

SUFPL£MEKTAftV  MFORMATION:  On 

August  7.  ri64.  the  Kentucky  Division  of 
Air  Pollulinn  Control  rommitted  to 
adopt  R  regulation  for  sources  covered 
by  the  Croup  III  CTC  document. 
"Control  of  Volatile  Organic  Compound 
Leaks  from  Synthetic  Organic  Chemical 
and  Polymer  Manufycluring  Equipment"" 
(EPA-450/3-8;MK)6)  which  was  issued 
by  EPA  in  March  1984.  On  March  20. 
1M7.  Kentucky  submitted  a  revision  to 
the  Jefferson  County  SIP  to  add 
Regulation  6.39. 

The  regulation  adopts  the  measures  of 
40  CFR  Part  60.  Subpart  VV,  the  new 
source  performance  standard  (NSPS)  for 
SOCMI  equipment  leaks.  Specifically. 
Regulation  6.39  incorporates  by 
reference  the  provisions  of  the  federal 
regulation.  Furthermore,  the  Jefferson 
Countj'  regulation  also  regulates  the 
production  methyl  terl-butyl  ether. 
polyethylene,  polypropylene.  «ind 
polystyrene,  in  addition  to  the  chemicals 
listed  in  40  CFR  Pari  60.  Subpart  W. 
S  60.489.  The  regulation  applies  to 
sources  commenced  construction  on  or 
before  |anuar>'  5.  1981. 

Proposed  Action 

This  regulation  is  consistent  with  the 
requirements  specified  in  the  NSPS 
regulation  (40  CFR  Part  60.  Subpart  W), 
Therefore,  EPA  is  today  proposing  to 
approve  Jefferson  County.  Kentucky's 
Group  in  regulation  for  SOCMI 
equipment  teaks. 

The  public  is  invited  to  participate  in 
this  rulemaking  by  submitting  written 
comments  on  the  proposed  actions. 

Under  5  U.S.C.  605(b).  I  cerUfy  that 
this  SiP  revision  wdi  not  have  a 
significant  economic  impact  on 
substantial  number  of  small  entities. 
(See  46  FR  B709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U  S.C  7401-7642. 

Date  September  25. 1967, 
Charles  H.  Sulftn, 
Acting  HpgionaJ  Admmrittnjior. 
|FR  Doc  88-20244  Filed  »-6-tt8;  8:45  am] 

MLUNG  coot  ftMO-SO-M 
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40  CFR  Part  60 

lAO-FHL-343»-51 

Standards  of  Pertormance  for  New 
Stationary  Sources 

AOENCV:  F.nvtronmental  Protection 
Agency  (FTAJ. 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMARY:  The  purpose  of  this  proposed 
rule  is  to  amend  Methods  15  and  16  for 
the  determination  of  total  n»duced  sulfur 
(TRS)  emissions  of  Appendix  A  of  40 
CFR  Part  60  by  revising  obflolete 
portions  and  updating  the  lest  methods 
to  reflect  current  technology. 

A  public  hearing  will  be  held,  if 
requested,  to  provide  interested  persons 
an  opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  rule. 

DATE:  Comments.  Comments  must  be 
received  on  or  before  November  21, 
1986. 

Public  /ft-aring  If  anyone  contacts 
EPA  requesting  to  spe^k  at  a  public 
hearing  by  September  28.  1988.  a  public 
hearing  will  be  held  October  24. 1988 
beginnmg  at  10:00  a.m.  Persons 
interf-'sted  in  attending  the  hearing 
should  call  the  contact  mentioned  under 
ADDRESSES  to  verify  that  a  meeting 
will  be  held. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  FJ^A  by  September  28.  1988. 
ADDRESS:  Comments.  Comments  should 
be  submitted  [in  duplicate  if  possible} 
to:  Centra'  Docket  Section  (LE-1311, 
Attention:  Docket  Number  A-88-01.  U.S. 
Environmental  Protection  Agency,  South 
Conference  Center.  Room  4.  401  M 
Street  SW.,  Washington,  DC  20460. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  a  public  hearing,  it  will 
be  held  at  EPA's  Emission  Measurement 
Laboratory.  Research  Triangle  Park. 
North  Carolina.  Persons  interested  in 
attending  the  hearing  or  wishing  to 
present  oral  testimony  should  notify 
Foston  Curtis.  Emission  Measurement 
Branch  (MD-19),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  North  Carolina  27711,  telephone 
number  (919)  S41-1063. 

Docket.  Docket  No.  A-88-01. 
containing  materials  relevant  to  this 
rulemaking,  is  available  for  public 
inspection  and  copying  between  8:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  at  EPA's  Central  Docket  Section. 
South  Conference  Center,  Room  4.  401  M 
Street  SW..  Washington.  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 


FOR  FURTHER  INFORMATION  CONTACT: 

Foston  Curtis  or  Roger  Shigehara. 
Emission  Measurement  Branch. 
Technical  Support  Division  (MD-19I. 
L'.S.  Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711.  telephone  number  (9191  541-1063. 
SUPPLEMENTARY  INFORMATION: 

I.  The  Rulemaking 

Methods  15  and  16  are  similar 
instrumental  methods  that  are  used  for 
the  determination  of  TRS.  Since  their 
promulgation  with  associated  source 
regulations  In  1976  and  1978. 
Innovations  in  equipment  and  testing 
have  rendered  portions  of  the  methods 
obsolete  Applied  Technology 
Consultants,  a  major  user  of  Methods  15 
and  16.  requested  that  the  Agency 
update  the  methods  to  include  state-of- 
the-art  equipment  and  to  increase  the 
methods'  flexibility.  Additional 
suggestions  made  by  Entropy 
Environmentalists,  Inc.  were  also 
included.  The  resulting  revisions  will 
update  the  methods  to  reflect  currently 
available  equipment  and  testing  needs. 

This  rulemaking  does  not  impose 
emission  measurement  requirements 
beyond  those  specified  in  the  current 
regulations,  nor  does  it  change  any 
emission  standard.  Rather,  this 
rulemaking  amends  test  procedures  to 
which  the  affected  facilities  are  already 
subject. 

U.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
rulemaking  in  accordance  with  section 
307(d)(5)  of  the  Clean  Air  Act.  Persons 
wishing  to  make  oral  presentations 
should  contact  EP.A  at  the  address  given 
in  the  addresses  section  of  this 
preamble.  Ordl  presentations  will  be 
limited  to  15  minutes  each.  Any  member 
of  the  public  may  file  a  written 
statement  with  EPA  before,  during,  or 
within  30  days  after  the  hearing.  Written 
statements  should  be  addressed  to  the 
Central  Docket  Section  address  given  in 
the  ADDRESSES  section  of  this  preamble. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying  during 
normal  working  hours  at  EPA's  Central 
Docket  Section  in  Washington.  DC  (see 
ADDRESSES  section  of  this  preamblel. 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
EPA  in  the  development  of  this  proposed 
rulemaking.  The  principal  purposes  of 
the  docket  are  to:  (1)  Allow  interested 


parties  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process,  and  (2)  serve 
as  the  record  in  case  of  judicial  review 
except  for  interagency  review  materials 
(Section  307td)(7)(A)). 

C.  Office  of  Management  and  Budget 
Review 

Executive  Order  12291  Review  Under 
Executive  Order  12291.  EPA  must  judge 
whether  a  regulation  is  "major"  and, 
therefore,  subject  to  the  requirement  of  a 
regulatory  impact  analysis.  This 
rulemaking  would  not  result  in  any  of 
Ihe  adverse  economic  effects  set  forth  in 
section  1  of  the  order  as  grounds  for 
finding  a  "major  rule."  It  will  not  ha\e 
an  annual  effect  on  the  economy  of  SlOO 
million  or  more,  nor  will  it  result  in  a 
major  increase  in  costs  or  prices.  There 
will  be  no  significant  adverse  effects  on 
competition,  employment,  mvestment, 
productivity,  innovation,  or  on  the 
ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterpnst^s 
in  domestic  or  export  markets.  This 
rulemaking  was  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  as  required  by  Executive  Order 
12291. 

D.  Reguhtory  Flexibility  Act 
Compliance 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b).  I  hereby  certify  that  this  attached 
rule,  if  promulgated,  will  not  have  any 
economic  impact  on  small  entities 
because  no  additional  costs  will  be 
incurred. 

This  rule  does  not  contain  any 
information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 
Incorporation  by  reference.  Kraft  pulp 
mills,  and  Petroleum  refineries. 

Dale:  August  23. 1968. 
Richard  Wilson. 

Acting  Assistant  Administrator  far  Air  and 
Radiation. 

It  is  proposed  that  Methods  15  and  16. 
Appendix  A  of  40  CFR  Part  60  be 
amended  as  follows: 

PART  60~[  AMENDED] 

1.  The  authority  for  40  CFR  Part  80 
continues  to  read  as  follows: 

Authority:  Sections  101.  111.  114. 116.  and 
301  of  thfc  Clean  Air  Aci.  as  amendt'd  14^ 
use.  7401.  7411.  7414.  7418.  7601 », 
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Z  In  Method  15.  8eclioi»3.1.  3  3.  5.1. 1. 
5  1.2,  5.1.3.  5Z  5.5.1.  5.5.2.  5.S.3  and  9.2.2 
are  revised;  new  sections  3.4.  3-5.  5.1. 
5  1  4.  5.1.5.  5.3  4.4.  5,5.  6.6.  and  8.7  are 
added;  section  5.5.4  is  removed;  a 
sentence  is  added  to  the  end  of  the 
paragraph  in  sections  71  l  and  84:  and 
the  footnote  associated  with  Section 
5, 12  IS  removed  as  follows 

Metkod  15 — Detaraunation  oi  Hydrosen 
SutTidB.  CviMMyi  Sulfide,  and  Cutno 
Disulfide  Emia&ioas  From  StatKMUu>  5<Hirc«s 


3.1  Momtur**  Condensaiion.  Moisture 
condensAtion  in  the  sample  detivery  aystt^m. 
•he  analytical  cotuma.  of  the  FPU  burner 
block  can  ouse  to&ses  or  interferences.  This 
potentul  ts  etnmnated  by  heflting  (he  prfTbe. 
fitrer  box.  aod  connections,  and  by 
mdintiHiing  the  SOj  scrubber  m  an  ic«  water 
bdlh.  Mowfure  i»  r«no*ed  in  the  SO* 
scrubber  iod  healing  the  Mmpie  beyond  this 
point  IS  oot  oeces6ar>'  provideO  tht:  ambujnt 
temperature  i8  above  O  'C, 


1 3  Elemeotdt  Sulfur.  The  conden»atioo  of 
suitur  vapor  in  the  samphog  system  can  lead 
10  blockage  of  the  particulate  Hlter  This 
probJem  can  be  tnintmized  by  observ-ma  the 
filter  for  buildop  and  chanjrns  as  n«fde<J 

34  Svjlfur  Dioxide  ISO,)  SO,  is  not  <i 
specific  interferenl  but  may  be  present  la 
such  tdr«p  amounfs  ths>  it  c:>inni)t  be 
effectivpiy  5t?pdr4led  fnim  the   )ifit»r 
cotnpottnds  of  mleresL  The  SO,  icrwbber 
described  in  settion  5  1.3  will  ^fftfciiveiy 
remove  SO,  From  the  sample. 

"i  5  Alkdh  Mis!-  .Mkali  miai  in  rhf  emt-ssi-^na 
'4  -wme  contrcH  devices  may  caus**  a  rapid 
increase  in  the  SO,  scrabbw  pH  lo  xTve  low 
sample  ri?covenes  Attention  to  the  solution 
pH  or  frei^ueot  replacement  of  the  SOj 
scrubber  wiU  mimmtze  the  chaiioes  iji 
interference  in  these  cases. 


S  1  SrimpUng. 

5  1  1  Pmbe  The  probe  shall  be  made  of 
Tefion  or  Tofl-.-n-lmexi  stauiiess  sieel  and 
hfuied  to  prevent  moisiure  condensation.  It 
shall  be  designed  to  allow  calibration  gas  i>j 
•■nier  the  probe  at  or  near  the  itarapk  point 
f-nr.-v   Any  portion  of  the  probe  that  oontacta 
the  stack  i^as  must  be  heated  to  prev*»nt 
moisture  condensation  The  protw  descrttx-d 
m  section  2  1  I  of  Method  I6A  havu^  « 
nozzle  dirprtpd  away  from  the  gris  slredm  is 
recommended  for  source*  having  particulate 
or  mist  emissions  Where  very  high  stack 
lemperslure*  prohibit  the  use  of  Teflon  protie 
components,  glass  or  quartz-lmed  pt'tttvn  may 
serve  ds  substitu'es 

Sola  Mention  of  trade  nam*-*  or  speritic 
products  does  not  coashtule  an  endonuKiient 
by  the  Environmental  Protection  Agt-ncy 

5  12  Particulate  Filter  50-mm  Teflon  Tiiter 
holder  and  a  l   to  Zmicron  poroaify  Teflon 
filler  (available  through  Savillex  Corporatioa 
S325  Highway  101   Mionetonkd.  Mtnn*!*otii 


>>343).  The  filter  holder  mu«t  be  oiauitiuaed  H  (>    Citrate  Buffer  Dissolve  300  g  *»f 

m  a  ho4  box  at  a  tempw^ture  of  at  least  potossmm  citrate  and  41  g  of  anhydrous  citric 

120"C(24«*F)  itcvdin  1  liter  of  water  AMern*lively.  JMgof 

5  1.3  SO,  Scrtibber  sodium  citrate  may  be  subniitutpd  fof  the 

5  l.a.1  Three  SOO-ml  Tefl^m  ^egm^nried  potassium  ciiraiH  Adftist  the  pil  lo  bf 'ween 

impi«(^fi  connecled  in  series  with  nflxi6l4>.  r).4  <(nd  5.8  with  potassium  cttrafe  or  citric 

fhiok-watted  Teflofl  lubtng  (Impinf^r  parts  ,c>d,  as  rt^uired  Under  ^wndiMnni.  of  hii^h 

and  t«Uflg»VMl»We  through  S«vilWx./ The  SO,  nHHStuir,  iir  rtlkab  mist  ^^ncenlr«liOQi, 

first  two  unpingers  contain  100  ml  of  atraie  ,he  Uf«  of  the  scrubbw  may  h>e  extended  by 

btiff»»r  and  the  third  impinger  is  InitiaMy  dr>'  doubUng  tht-  buffer .  oncentr«tion 

rhe  up  of  the  tube  mvr'Hd  ,n1o  the  solution  B-T     Sample  Line  Loss  Gas  iDptlonalV  Aa 

should  b*-  consmrted  to  less  than  .'J-min  ( '^-  .^^  ^(tetnative  H,S  (.vlinder  «dy  may  be  used 

m  I  ID  and  should  be  immersed  to  d  depth  of  f,,,  ,h*  ^^^^  ^ne  loss  »e*t   i  hp  gas  ^hntl  hr 

at  le«*t  5  CB  12  in  ).  Immerw  the  iropuigers  tn  \BS-Uace«faie  or  raihbfated  afiaatst  oernhed 

an  .ce  water  hath  dod  mamiam  Dear  0  C  perraeatvm  d^ice.  of  by  the  procwhire  m 

The  scrubby  aolutioowiU  oormaily  laW  for  a  j^^^t^  -  ^(  ^^^^^^  ^^^ 

3-nQur  ran  before  aeeaini4  r.?piiU x-ment  Thu  ..... 
will  depend  upon  the  pffecli  of  fiMmture  .ttid 

paniculate  matter  or  *etalu!oir.ltrength  711   •   '   '  ,\i  »n  ijlerrwliwf  lu  lb*  imtial 

SIX)  pH  wHidi  !*onld  be  m"mior.d  strd  kepi  leaklart.  the  uunpic  Una  Iom  lest  described 

brtweMi  5.4  and  5«.  '"  Section  10  1  may  be  perlomiwi  lo  verify 

i.MJ  Connecncna  between  ihe  proba  """  mteiiniv  ol  compooetil. 

partiojlate  fiiter.  and  SOj  stTutrtier  shall  tie  ..... 

mdde  of  Telkio  MJMJ  as  sfaort  m  len^Uias  B.4  *  '  *  Allemdtively,  a  least  squares 

pousibie.  All  portions  of  the  prooe.  peiuculalo  equation  may  be  generated  from  the 

niier  and  connectioos  prior  lu  the  Sd  calibratlan  data  using  concentration  versus 

scrubber  shall  be  maiDIained  al  a  iiie  appropnale  insirument  response  units 

tempetature  of  at  least  130  C  (24(1  T]  

1  3-cm  C^-inTlD  Alternative  ma-enii,  .wA        ^  ,^-''    »•«'"■•••"'"  <«•  Ow-W  of  Probe  or 
as  vvwo  Nvtai.  m-y  be  used  provvied  .he  '^'""  "j"'"'; '""'  '"  "'"P  <•  '^•""^«"""i«"> 

l,netoi.le.tMiacaT,i.t,ie  are  ohjerved  dunng  a  sample  nrn  Iha- cannot 

5  1.5  Sample  Pump  The  wmple  pump  shall        bewpt"-""!  by  Pro.«.  OH-Iitiona.  the 
I)*  a  le.ki«u  Teflon  co.„ed  diaphrasm  type  '^^'"''n      '"T*^  to  detarminc  if 

or  equivalent  •■      •>■     i<~  Ihe  probe  or  filler  w  cloiBied  wilfl  iiarticulale 

5.2  Dilution  Sysien,  The  diiiiliun  system  "",""  "  "'^'  "  '"""1 '"  be  Uu,«e<j  the 

musr  be  oonstiwled  such  that  all  sample  "'  """'  ^  """^  f*  *<■  """"»  "f  '" 

csniacts  are  made  of  Teflon.  It  must  be  "V"  '"""'  *«<:»'^>^,  Testtns  ma;  resume 

capaWe  of  approximately  a  91  dilution  of  the       ?.''"  cleanine  ix  rnlacmn  -he  prolie  and 
Hrtmnla  bltpr  Aitw  eacb  ma  itie  protie  and  filter 

5  3  •  •  •  shall  be  inapected  and.  if  necessary.  repUced- 

5344     Rotary  Gas  Valves  Mulbpori  .  .  .  .         - 

valves  made  of  Teflon  and  efiufpped  with  3  fn  Method  15.  by  removinR 

semple  loop  Sample  loop  volumes  shall  be  -(approKtmrttplv  0,05  to  1.0  ppm)*'  from 

cho»en  to  provide  the  needed  analytical  ^^^  f,„,  sentence  of  Section  8.3  and 

range.  TeflOD  tubing  tind  fittings  shrtll  be  used  ,,  ,  ...  .  .    «- 

throughout  to  present  ,n  inert  surt«.^  for  ^^^»^  »"  ''»  P*«*^- ,  (-PP^p'^iniately  Co 

sampie  gas.  The  gHS  (^imraaiogr^ph  shall  be  '^^  ^^  PP""  """  **  ^  ""  aampie). 

calibrated  with  the  sample  loop  u»ed  for  4.  In  N4ettii>d  15.  by  removing  the  won) 

sample  ar\aly*is.  The  effective  analytical  "four"  in  the  first  sentenct?  of  Section  8  3 

range  of  each  loop  must  bv  documented.  and  inserting  in  its  plar^.  "three" 

5  In  Mertuxi  15.  by  revising  the 
seventh  sentence  in  Section  10 1  to  trod 
as  follows:  "Alternatively,  cyhnders  of 
hydi7>«en  fHilfide  mixed  in  air  and 
certified  according  to  Section  6.7  may  be 
used." 

6  In  Method  15.  by  removing  "(1- 
B.,J"  from  the  denominator  of  Equation 
15-3. 

7.  In  Method  15.  by  removing 
"B^  =  Fraction  of  volume  of  water  vapor 
in  the  gas  stream  as  determined  by 
Method  4 — Delennmalion  of  Moisture  in 
Stack  Gases  (36  FR  24887)"  from  Section 
11.3. 

8  In  Method  15,  by  removing  Section 

12  and  redesignating  Sections  13  through 

13  6  as  12  through  12.6. 
9.  In  Method  15.  by  reusing  Figure  15- 

1  as  follows. 
BILLMO  COOC  tMO-«ft-« 


5-S    Calibration  System.  The  cahbration 
system  must  ronlun  the  following 
components, 

5  5  1     Flow  System  To  measure  air  flow 
n\>iT  permeation  tubes  at  i2  percent  Each 
flowmeter  shall  tie  catibratiKi  after  a 
<:i)mptete  lest  aenes  with  a  wRSi-iesi  meter.  If 
the  fl()w  measuring  device  difftri  from  the 
w**t  test  meier  by  more  than  5  pHTcenl,  the 
completed  test  ihtiil  be  dis4.^rded- 
AllwmaNveiy  the  tester  md>  eiHL'  'o  use  the 
flow  data  that  will  yit-ld  'hf  [owpsl  How 
mf»a8urement  Calttiratmn  w:th  a  wet  test 
meter  befor*  a  test  ts  optional  Row  over  the 
permeation  devKe  mwy  al*.'  be  determined 
u^ing  a  soap  bubble  flowmeter. 

5  5.2  C-onstiirn  Temperature  Bath,  Device 
capable  of  main'ainmg  the  permeation  tubes 
at  the  calibration  temperature  wtthm  01*  C. 

5.5.3    Temperature  Gauge  Thermometer  or 
equivalent  to  monitor  bath  temperature 
within  01"  C. 
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Figure   15-1,      Sampling  and   dilution  apparatus 
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10  In  Method  16.  Sections  1.1.  ::,1.  31. 
3  4,  5.1.1,  5.1.2.  5.1  3,  5.2.  6  4.  83.  9.1,  9-2. 
9.2.2.  and  10.2,  are  revised;  new  Sections 
5-1.4,  515,  and  6.7  are  added,  new 
sentences  are  added  to  the  end  of  the 
paragraph  m  Sections  6.6,  7  l.l,  and  8,4; 
and  the  footnote  associated  with  Section 
5-1  2  IS  removed  as  follows: 

Method  16— Semj continuous  Determination 
of  Sulfur  Emissions  From  Stationarv  Sources 


11     Principle.  As  sias  sample  i8  pytracted 
from  the  emission  source  and,  if  neceS9ar>, 

diluted  with  clenn,  dry  air  An  ahquof  of  the 
sample  is  then  analyzed  for  hydrogen  sulfide 
IH:S).  methyl  mercaplan  f.MeSH).  dimethyl 
sulfide  (DMSI,  and  dimethyl  disulfide 
iDMDSi  by  gas  cnromalo(?raphiL  iCC) 
separation  and  flame  photometric  delerMnn 
(FPD)  These  four  compounds  are  known 
collectively  as  total  reduced  sulfur  [TRSJ 


-  1      R-irgf*  Thi^  ^naiytic-al  range  will  vary 
A  -  'r.r-  ^dmple  iDop  size  Typically,  the 
n-iu/.ticdl  range  r:id>  extend  from  0.1  to  100 
ppm  using  10  !o  0  1-ml  sample  loop  sizes  This 
eiimmates  the  need  for  sample  dilution  ;n 
most  cases 


3  1     Moisture  Condensation.  Moisture 
r.nndensation  in  the  sample  dehvery  system, 
'he  dnaiyncal  column,  or  the  FPD  burner 
biocK  can  cause  losses  or  interferences.  This 
]<;  prp'.en'ed  bv  maintaining  the  probe,  fiher 
riox,  ^nd  connections  ai  a  temperature  of  at 
i'Ms:  120'  C  (248'  F)  .Moisture  is  removed  in 
'hp  SO;  scrubber  and  heating  the  sample 
btvund  this  point  is  not  necessary  pro\ided 
the  ambient  temperature  is  above  0'  C. 

3.4  Sulfur  Dioxide  (SChj.  SO;  is  not  a 
specific  interferent  but  may  be  present  in 
such  large  amounts  that  it  cannot  be 
effectivi;ly  separated  from  the  other 
compounds  of  interest.  The  Sd  scrubber 
described  In  Section  5.1.3  will  effectively 
remove  SOi  from  the  sample. 


511     Probe- 

5.1.1.1     Teflon  or  Teflon-ltned  stainless 
steel.  The  probe  must  be  heated  to  prevent 
moisture  condensation.  It  shall  be  designed  to 
allow  calibration  gas  lo  enter  the  probe  at  or 
near  the  sample  point  entry.  Any  portion  of 
the  probe  that  contacts  the  stack  gas  must  be 
healed  lo  prevent  moisture  condensation. 

5.1-1.2    Figure  16-1  illustrates  the  probe 
used  in  lime  kilns  and  other  sources  where 
significani  amount:,  of  particulate  matter  are 
present.  The  probe  is  designed  with  the 
deflector  shield  placed  between  the  sample 
and  the  gas  inlei  holes  to  reduce  clogging  of 
the  filler  and  possible  adsorption  of  sample 
gas.  As  an  alternative,  the  probe  described  in 
Section  2.1  1  of  Method  16A  having  a  nozzle 
dtrecied  away  from  the  gas  stream  may  be 


used  at  sources  having  significant  amounts  of 

particulate  matter. 

.5  1  1  3     Note:  Mention  of  trade  names  or 
specific  products  does  not  constitute  an 
endorsement  by  the  Environmental  Protection 
Agency, 

5  1-2  Particulate  Filter.  SO-mm  Teflon  filter 
holder  and  a  1-  to  2-micron  porosity  Teflon 
filler  (available  through  Savillex  Corporation. 
5325  Highway  101,  Mmnetonita,  Minnesota 
55343)  The  filler  holder  must  be  maintained 
in  a  hot  box  al  a  temperature  nf  n\  least  120"C 
124«T). 

5  1  3  SO;  Scrubber 

5  13  1  Three  300-ml  Teflon  segmented 
impmgers  connected  in  series  with  flexible. 
ihick-walled.  Teflon  tubmg  jlmpinger  parts 
and  tubing  avwiiable  through  Savillex  )  The 
first  two  impmgers  contain  100  ml  of  citrate 
buffer  and  the  third  impmger  is  imfialiy  dry 
The  tip  of  the  rube  inserted  into  the  solution 
should  be  constricted  to  less  than  J-mm  \  ^- 
in  )  ID  and  should  be  immersed  to  a  depth  of 
at  least  5  cm  [2  in  )  Immerse  the  impmgers  in 
an  ice  water  bath  and  maintain  near  0*C.  The 
scrjbber  solution  will  normally  last  for  a  3- 
hour  run  before  needing  replacement.  This 
will  depend  upon  the  effects  of  moisture  and 
particulate  matter  on  the  solution  strength 
and  pH,  which  should  be  monitored. 

5  1  3  2  Connections  between  the  probe. 
particulate  filler,  and  SOi  scrubber  shall  be 
made  of  Teflon  and  as  short  in  length  as 
possible  All  portions  of  the  probe,  particulate 
filter  and  connections  pnor  to  the  SOi 
scrubber  shall  be  maintained  at  a 
lemperature  of  at  least  120'C  (248'F). 

5  I  4  Sample  Line  Teflon,  no  greater  than 
1  3- cm  [Vj  in  )  ID  Alternative  matenals.  such 
as  virgin  Nylon,  may  be  used  provided  the 
line  loss  test  is  acceptable. 

5.1  5  Sample  Pump.  The  sample  pump  shall 
be  a  leakless  Teflorv-coaled  diaphragm  type 
or  equivalent. 

5  2  Dilution  System.  Needed  only  for  high 
sample  concentrations.  The  dilution  system 
must  be  constructed  such  that  all  sample 
contacts  are  made  of  Teflon. 


B.4  Diluent  {If  required).  Air  containing  less 
than  50  ppb  total  sulfur  compounds  and  less 
than  10  ppm  each  of  moisture  and  total 
hydrocarbons. 

6.6  *  *  *  Adjust  the  pH  to  between  5.4  and 
5.6  with  potassium  citrate  or  citric  /icid.  as 
required.  Under  conditions  of  high  SOj  or 
moisture  concentrations,  the  life  of  the 
scrubber  may  be  extended  by  doubling  the 
buffer  concentration. 

6.7  Sample  Line  Loss  Gas  lOplional).  A*  an 
alternative,  HjS  cylinder  gas  may  be  used  for 
the  sample  line  toss  test.  The  gas  shall  be 
NBS-traceable  or  calibrated  against  certified 
permeation  devices  or  by  the  procedure  in 
Section  7  of  Method  16A. 

7.  •  •  • 

7.1.1  '  *  *  As  an  alternative  to  the  initial 
leak-test,  the  sample  line  loss  test  described 
in  Section  lO.l  many  be  performed  lo  verify 
the  integrity  of  components. 


B.3  Calibration  of  Analysis  System- 
Generate  a  series  of  three  or  more  known 


concentrations  spanning  the  linear  range  of 
the  FPD  (approximately  0  5  to  10  ppm  for  a  1- 
ml  sample)  for  each  of  the  four  major  sulfur 
compounds.  Inject  these  standards  into  the 
GC/FPD  analyzer  and  monitor  the  responses 
Three  injects  for  each  concentration  must  ni'i 
vary  by  more  than  5  percent  from  the  mtan  of 
the  three  injections.  Failure  to  attain  this 
precision  18  an  indication  of  a  problem  in  the 
calibration  or  analytical  system.  Any  such 
problem  must  be  identified  and  corrected 
before  proceed  mg, 

fl.4  '   *   ■  Alternatively,  a  least  squares 
equation  may  be  generated  from  the 
calibration  data  using  concentrations  versus 
the  appropriate  instrument  response  units. 


9  1  Sampling-  Insert  the  sampling  probe  into 
the  test  port  making  certain  that  no  dilution 
air  enters  the  slack  through  the  port  Begin 
sampling.  Condition  the  entire  system  with 
sample  for  a  minimum  of  15  minutes  prior  to 
commenting  analysis 

9.2  Analysis  Aliquots  of  sample  are 
Injected  into  the  GC/FPD  analyzer  for 
analysis, 

9.2.1  •  •  • 

9^2  Observation  for  Clogging  of  Probe  or 
teller.  If  reductions  in  sample  concentrations 
are  observed  during  a  sample  run  that  cannot 
be  explained  by  process  conditions,  the 
sampling  must  be  interrupted  to  determine  If 
the  probe  or  filter  Is  clogged  with  particulate 
matter.  If  either  is  found  to  be  clogged,  the 
test  must  be  stopped  and  the  results  up  lo 
that  point  discarded.  Testing  may  resume 
after  cleaning  or  replacing  the  probe  and 
filter.  After  each  run.  the  probe  and  filler 
shall  be  inspected  and,  if  necessary,  replaced. 
10.  Post  Test  Procedures 

10.1  '  '  ' 

10^  Recalibralion.  After  each  run.  or  after 
a  series  of  runs  made  within  a  24-hour  period, 
perform  a  pariical  recalibralion  using  the 
procedures  in  Section  8.  Only  H2S  (or  other 
permeant)  need  by  used  to  recalibrate  the 
GC/FPD  analysis  system  (Section  8  3).  A 
recalibralion  is  not  required  if  the  line  loss 
test  after  the  run  or  series  of  runs  indicates 
that  losses  are  10  percent  or  less. 

11  In  Method  16.  by  removing  "9:1" 
from  the  first  sentence  in  Section  3.2. 

12.  In  Method  16,  by  revising  the 
second  sentence  in  Section  3.3  to  read 
as  follows:  'This  interference  is 
eliminated  by  using  the  Teflon  filter 
after  the  probe." 

13.  In  Method  16.  by  removing  "8- 
hour"  and  replacing  with  "24-hour"  in 
Section  42. 

14.  In  Method  16,  by  removing  Section 
5.3. 

15.  By  redesignating  Sections  5.4 
through  5.4.4.3  as  5.3  through  5.3.4.3. 

16.  In  Method  16,  by  adding  a  new 
Section  5.3.4.4  to  read  as  follows: 

5.3.4.4  Rotary  Gas  Valves.  Mulliport  valves 
made  of  Teflon  end  equipped  with  sample 
loop.  Sample  loop  volumes  shall  be  chosen  to 
provide  the  needed  analytical  range.  Teflon 
tubing  and  fittings  shall  be  used  Ihroughoul  to 
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present  an  inert  surface  for  sample  gas  The 
gas  chromatograph  must  be  calibrated  with 
the  sample  loop  used  for  sample  aniysis.  The 
offeciive  analytical  range  of  each  loop  must 
be  documented. 

17.  In  Method  16.  by  redesignating 
Section  5.5  as  5.4  and  revising  the  third 
sentence  in  the  second  paragraph  of  the 
newly  redesignated  section  (o  read  as 
follows:  "Baseline  separation  is  defined 
as  a  return  to  zero  ±5  percent  in  the 
interval  between  peaks. 

IB.  In  Method  16.  by  redesignating 
Sections  56 and  5.6.1  as  5.5  and  5.5.1. 
respectively,  and  adding  "(See  Figure 
16-2)"  to  the  end  of  the  last  sentence  of 
the  newly  redesignated  Section  5.5. 

19.  In  Method  1.6,  by  redesignating 
Section  5.6.2  as  5.5.2  and  adding  the 
following  sentence  to  the  end  of  the 
newly  redesignated  section:  "Flow  over 


the  permeation  device  may  also  be 
determined  using  a  soap  bubble 
flowmeter." 

20.  In  Method  16.  by  redesignating 
Sections  56. 3  and  5.64  as  5.5.3  and  5.5.4, 
respectively. 

21.  In  Method  16.  by  adding  "(if 
applicable)"  to  the  end  of  the  first 
sentence  in  Section  8.1. 

22.  In  Method  16.  by  removing  Section 
8.5. 

23.  In  Method  16.  by  removing  the  fifth 
sentence  in  the  second  paragraph  of 
Section  10,1  to  read  as  follows: 
"Alternatively,  cylinders  of  hydrogen 
sulfide  mixed  in  air  and  certified 
according  lo  Section  6.7  may  be  used." 

24.  In  Method  16.  by  removing  "wet 
basis"  and  adding  "dry  basis"  in  Section 
11.2. 


25.  In  Method  16.  by  remo\ing  "(l- 
B,o)"  from  the  denominator  of  the 
equation  in  Section  11.3. 

26.  In  Method  16,  by  designating  the 
equation  in  Section  11.3  as  "Eq.  16-3." 

27.  In  Method  16.  by  removing  the 
following  from  Section  11.3: 

"B„o  =  Fraction  of  volume  of  water  vapor 
in  the  gas  stream  as  determined  by 
reference  Method  4 — Determination  of 
Moisture  in  Stack  Gases  (36  FR  24887).' 

28.  In  Method  16.  by  redesignating  Eq. 
15-3  as  Eq.  16-4. 

29.  In  Method  16.  by  removing  Section 
12  and  redesignating  Sections  13  through 
13.6  as  12  through  12.6. 

30.  In  Method  16.  by  removing  Figures 
1&-2  through  16-5. 

31.  In  Method  16.  by  adding  a  new 
Figure  16-2 

BUOJNG  COOE  6S60-S0-N 
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40CFRPart  81 


Designation  of  Areas  for  Air  Quality 

Planning  Purposes:  Ohio 

agency:  V  S  K;n  Tonmenlt.!  Protection 

Agency  (USEPA). 

ACTKM*:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
disdpprove  the  State  of  Ohio's  February 
26. 1987.  request  to  redesignate  the  air 
quality  status  of  Montgomery  County  for 
total  suspended  particulates  (TSPJ. 
USEPA  has  determined  that  the 
redesignation  was  incomplete  for 
Montgomery-  County  because  of  a  lack 
of  sufficient  technical  support.  The 
purpose  of  this  notice  is  to  discuss  the 
additional  data  that  Is  needed  to  satisfy 
the  requirements  of  UEPA's 
Redesignation  Policy  and  to  solicit 
comments  on  USEPAs  proposed  action. 
If  the  State  submits  the  requested  data 
during  the  public  comment  period,  and 
USEPA  determines  it  is  acceptable. 
USEPA  will  withdraw  its  notice  of 
proposed  disapproval  and  propose  to 
approve  the  redesignation.  However,  if 
the  State  does  not  submit  the  requested 
data  or  it  is  not  acceptable,  USEPA  will 
lake  final  action  to  disapprove  the 
request. 

DATE:  Comments  must  be  received  by 
OL,!ober  7,  19B8. 

ADDRESSES:  Copies  of  the  redesignation 
request  and  supporting  air  quality  data 
are  available  at  the  following  addresses: 
U.S.  Environmental  Protection  Agency. 

Region  V.  Air  and  Radiation  Biauch 

(5AR-26).  230  South  Dearborn  Street. 

Chicago.  Illinois  60604. 
Ohio  Environmental  Protection  Agency. 

Office  of  Air  Pollution  Control.  1800 

WaterMark  Drive.  P.O.  Box  1049. 

Columbus.  Ohio  43266-0149. 

Written  comments  should  be  sent  to: 
Gary  Gulezian.  Chief  Regulatory 
Analysis  Section  Air  and  Radiation 
Branch  (5AR-26).  U.S.  Environmental 
Protection  Agency.  Region  V.  230  South 
Dearborn  Street.  Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Delores  Sieja.  Regulatory  Analysis 
Section.  Air  and  Radiation  Branch 
(5AR-26).  U.S.  Environmental  Protection 
Agency.  Region  V.  230  South  Dearborn 
Street,  Chicago.  Illinois  60604.  (312)  880- 
6038. 

SUPPLEMENTARY  INFORMATION:  The 
Cloan  Air  Act  Amendmenls  of  1977 
added  section  107(d)  to  the  Clean  Air 
Act  Ithe  Act).  This  section  directed  each 
State  to  submit,  to  the  Administrator  of 
USEPA.  a  list  of  the  attainment  status 
for  all  areas  within  the  Stale.  The 
Administrator  was  required  to 
promulgate  the  State  lists,  with  any 
necessary  modifications.  The 


Adminislrator  published  these  lists  in 
the  Federal  Register  on  March  3. 1978 
(43  FR  8962).  and  made  neces';;ir> 
amendments  in  the  Federal  Register  on 
October  5. 1978  (43  FR  45993),  These 
area  designations  are  subject  to  revision 
whenever  sufTicient  data  become 
available  to  warrant  a  redesignation. 

The  primary  TSP  NA.AQS  was 
violated  when,  in  a  year,  either:  (1)  The 
geometric  mean  value  of  TSP 
concentrations  exceeded  75  mircograms 
per  cubic  meter  of  air  (75  ug/m^)  (the 
annual  primary  standard:  or  (2)  the  24- 
hour  concentration  of  TSP  exceeded  260 
ug/m^  more  than  once  (the  24-hour 
standard).  The  secondary  TSP  NAAQS 
was  violated  when,  in  a  year,  the  24- 
hour  concentration  exceeded  150  ug/m^ 
more  than  once. 

USEPA  revised  the  particulate  matter 
standard  on  July  1. 1987.  (52  FR  24634) 
and  eliminated  the  TSP  ambient  air 
quality  standard.  The  revised  standard 
is  expressed  in  terms  of  particular 
matter  with  nominal  diameter  of  10 
mircrometers  or  less  |PMi(.).  However, 
USEPA  will  continue  to  process 
redesignations  of  areas  from 
nonattainment  to  attainment  or 
unclassifiable  for  TSP  in  keeping  with 
past  policy  because  various  regulatory 
provisions  such  as  new  source  review 
and  prevention  of  significant 
deterioration  are  keyed  to  the 
attainment  status  of  areas.  The  July  1. 
1987,  notice  (p.  24882),  column  1) 
describes  USEPA's  transition  policy 
regarding  TSP  redesignations. 

USEPA"s  criteria  for  supportable 
redesignation  requests,  as  they  pertain 
to  TSP.  arc  discussed  most  recently  in 
the  following  memorandum: 

•  September  30. 1985.  from  Gerald 
Emison.  Director.  Office  of  Air  Quahty 
Planning  and  Standards  (OAQPS).  to'the 
Regional  Air  Division  Directors  entitled 
"Total  Suspended  Particulate  (TSP) 
Redesignations." 

USEPAs  criteria  relevant  to  TSP 
redesignations  are  summarized  as 
follows: 

•  Eight  consecutive  quarters  of  the 
most  recent,  quality  assured  ambient  air 
quality  dHlu  must  indicate  no  violation 
of  theTSP  NAAQS.  The  monitors  must 
be  placed  at  points  of  expected 
maximum  TSP  impact,  and  the 
monitoring  network  must  be  extensive 
enough  lo  produce  fully  representaHve 
data.  If  monitoring  data  are  not 
represenldlive.  dispersion  modeling 
must  be  used  to  determine  the  imp;i(.t  of 
a  source. 

•  Improvements  in  air  quality  must  be 
iittributable  to  federally  enforcctble  and 
permanent  emission  reductions  from  a 
fully  approved  and  implemented  SIP 
control  .strategy.  An  exception  to  the 


requirement  for  a  fully  approved  and 
implemented  SIP  control  strategy  can  be 
made  if  the  physical  circumstances  and 
long-term  economic  factors  are  such  that 
the  approved  and  implemented 
measures  have  the  same  weight  as  a 
fully  approved  SIP  control  strategy  for 
the  purpose  of  demonstrating 
attainment.  For  example,  the  permanent 
closing  of  the  major  emitting  sources, 
road  paving  to  eliminate  fugitive 
emissions,  or  other  irreversible  actions 
can  be  such  measures. 

•  Emission  reductions  and  the 
resultant  impact  on  air  quality  cannot  be 
temporary  or  the  result  of  an  economic 
downturn.  It  must  be  highly  unlikely  that 
emission  rates  will  Increase  at  units 
operating  below  their  allowable 
emission  rates  or  that  any  increase  will 
result  in  a  violation  of  the  NAAQS. 

•  Dispersion  techniques  cannot  be 
itbponsible  for  the  improvement  in  air 
quality.  Sources  in  the  nonattainment 
area  must  be  reviewed  for  consistency 
with  the  requirements  of  USEPAs  July  8. 
1985  (50  FR  27892).  re\  ised  stack  height 
regulations. 

On  October  5. 1978  (43  FR  4G013) 
Montgomery  County  was  designated  as 
follows: 

Primary  Nonattauunent 

The  Cities  of  Miamisburg  and  Dayton 
excluding  that  portion  of  Dayton 
bounded  by  Patterson  Rd..  Spaulding 
Rd..  Woodbine  Ave.,  and  Smithville 
Road. 

Secondary  Nonattainment 

That  area  in  Montgomery  County 
south  and  east  of  the  following:  Rte.  440 
(U.S.  40)  at  the  Montgomery-Miami 
County  line  south  to  Bridgewatci  Rd.. 
south  to  Taylorville  Rd.,  west  ol  Little 
York  Rd..  west  to  Peters  Rd..  south  of 
Frederick  Rd.,  northwest  to  Dog  Leg  Rd  . 
southwest  to  Westbrook  Rd..  west  lo 
Olive  Rd..  south  to  Shiloh  Springs  Rd.. 
west  to  I'nion  Rd.,  south  to  Little 
Richmond  Rd..  west  to  Snyder  Rd..  south 
lo  Old  Dayton  Rd..  west  to  Luther's 
Church  Rd..  South  lo  Mile  Rd..  West  to 
Guntle  Rd..  south  Havermale  Rd..  west 
to  Clayton  Rd..  south  to  Chicken  Birshle 
Rd..  west  to  Montgomery-Preble  county 
line.  However,  there  is  an  attainment 
area  within  this  nonattainment  area 
which  is  described  by  the  following 
boundaries:  north  on  S.R.  48  from  the 
Montgomery- Warren  county  line  to 
Whipp  Road,  east  to  Bigger  Road,  north 
to  Wilmington  Pike,  northwest  to 
Woodman  Dr..  north  to  Vale  Dr..  east  to 
County  Line  Rd..  north  to  Patterson  Rd.. 
west  to  Spaulding  Rd,.  north  to 
Woodbine  Ave.,  west  to  Smithville  Rd.. 
south  to  Dorothy  La.,  west  lo  South 
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Dixie  Dr .  southwest  to  1-75.  soulb  to  the 
Montgomery- WarrtMi  ctjunt>'  line. 

A  ttainment 

Remainder  of  County 

On  February  26, 1987,  the  State  of 
Ohio  requested  that  USEPA  redesignate 
Montgomery  County  to  attainment 
except  for  the  City  of  Moraine  which 
should  remain  secondary 
nonatiainment. 

To  support  is  request  that  the  primary 
and  5econdar>'  nonattainment  areas  be 
redesignated  to  attainment,  the  Stnte 
submitted  (1)  data  collected  at  the  12 
monitoring  sites  in  the  county  for  the 
period  1964-1966.  (2)  a  list  of  emission 
reductions  due  to  the  installation  of  air 
pollution  control  equipment  and 
permanent  plant  shutdowns,  and  (31  a 
discussion  of  stack  height  dispersion 
techniques.  (The  last  cannot  he  credited 
for  evaluating  rh!*t  redesignation.) 
USRPA  supplemented  these  data  with, 
amonj!  other  things,  monitoring  data 
from  its  Storage  and  Retrieval  of 
Aerometrir  Data  (SAROADf  from  1976 

I  SEP.Xs  Evuludlion  of  Technical 
Support  Data 

rSE'!' A  has  reviewed  the  technical 
siippurt  data  submitted  by  the  Slate  and 
has  determined  that  the  redesignation  is 
not  acceptable  primarily  due  to 
insufncient  federally  enforT;eable 
emission  reductions.  In  addition,  the 
monitoring  network  is  maUequale  in  two 
areas  and,  where  monitoring  data  are 
not  available,  the  State  must  justify  why 
they  consider  the  area  attainment  given 
the  absence  of  monitoring  data.  Each  of 
these  Issues  and  the  imphcations  of  the 
stack  hei^t  regulations  is  discussed 
below. 

Emission  Reductions 

The  Stale  has  cited  17  facihties  in 
Montgomery  County  which  had  either 
shutdown  or  installed  dir  pollution 
control  equipment.  For  the  facilities  that 
have  been  shutdown,  Ohio  ihd  not 
submit  evidence  that  these  shutdowns 
are  perm.*nBnt  and  federally 
enforcealile.  This  evidence  should  be  in 
the  Tonn  of  documentation  showing  that 
if  these  sources  were  to  start-up  why 
ihpy  must  be  treated  as  new  sources 
under  Ohio  s  new  source  review 
permitting  requirements.  For  the 
fa^-ilities  inal  have  installed  air  pollution 
control  equipment.  Ohio  did  not  verify 
to  USEPA  that  all  the  installed  air 
pollution  control  equipment  are 
federally  enforceable,  i  e.,  part  of  the 
SIP  Ohio  must  verify  that  the  SIP  has 
been  fully  implemented  in  order  for 
^ISEPA  to  be  able  to  rede&tgnatc  the 
area 


While  actual  emissions  have 
decreased  sigmftcantly  m  Montgomery 
County.  Ohio  only  cites  a  few  federally 
enforceable  reductions.  Because  many 
sources  are  currently  operating  at  levels 
below  those  allowed  by  the  SIP.  Ohio 
must  demonstrafe  that  air  quabty  would 
be  maintained  if  such  sources  were  to 
increase  emissions  tn  allowed  levels. 
This  is  especially  important  m  the 
Midmisburg  area  for  whni:  Ohio  faded 
to  ate  any  emission  reductions,  yet 
requested  a  redesignation  from  prunary 
nonattainment  !o  attainment. 

To  summarize  this  section,  Ohio  must 
provide  suffiattni  federally  enforceable 
emission  rf?ductions  coupled  with  a  fully 
implemented  SIP  to  support  this 
redesignation.  If  reductions  in  emissions 
due  to  the  implementation  of  Ohio's 
fugitive  dust  regulations  have  caused  the 
improvement  in  air  quality,  then  Ohio 
must  obtain  federal  approval  of  their 
fugitive  dust  regulations  before 
Montgomery  County  can  be 
redesignated,  or  the  reductions  must  be 
otherwise  demonstrated  to  be 
permanent. 

Monitoring  iWehvork 

The  monitoring  network  is  acceptable 
for  the  entire  primary  and  secondary 
nonattainment  area  that  the  State  is 
requesting  be  redesigndted  except  for 
Valley  street  in  Dayton  (which  is 
discussed  m  the  following  section)  and 
for  the  areas  north  of  (he  Cities  of 
Dayton  and  Miamisburg.  For  these  areas 
no  monitors  are  located  near  the  niaiur 
sources.  North  of  Dayton  are  located  the 
CargiU  Com  Mill  Plant  (157  tons  per 
year  (TPY)  allowable)  and  the 
Montgomery  County  North  Reduction 
Plant  (incinerator.  100  TPY  19BJ  actual 
emissions).  North  of  .Miamisburg  are 
located  Ohio  BnqaetUng  (101  TPY 
allowable)  and  several  other  smaller 
sources.  For  USEPA  to  redesignate  these 
areas  the  State  must  provide  modeUng. 
following  USF.PA  guidelines,  to 
demonstrate  attainment  in  these  areas 

Monitonrg  Data 

For  the  most  recent  eight  quarters  o( 
air  quality  monitoring  data,  there  have 
been  no  violations  of  either  the  pnmarv 
or  secondary  TSP  NAAQS  at  the  nine 
monitoring  sites  currently  operating  the 
the  County.  However,  monitor  361660015 
(Valley  Street.  Dayton)  was  shutdown  in 
1982  after  recording  violations  of  the 
primary  NAAQS  from  1976-1981.  Thus, 
two  years  of  viulalion-free  data  are  nui 
available  at  this  site  The  Stale  must 
specifically  discuss  the  reason  it 
considers  this  area  attainment  given  the 
absence  of  monitoring  data  m  order  for 
USEPA  to  be  able  to  redesignate  the 


Stack  Height  Regulations 

USEPA  assettsed  the  impact  of  the 
8ta(J(  hright  di.tpersion  techniques  on 
the  redesignation  request,  it  was 
determined  that  the  improvements  in  air 
quality  were  not  inconsistent  with  the 
stark  height  regulations. 

F^posed  Action 

•  Disapproval  of  the  State  s  Fibniary 
2b.  1967.  redesignation  request  for 
MontKomery  county. 

If  the  Stale  provides  the  additional 
technical  support  discussed  uix>ve  for 
Montgomery  County  during  the  public 
comment  period,  and  USEPA  dctermimrs 
thai  It  is  acceptable,  then  ItSF.PA  will 
withdraw  its  notice  of  prt<po<H^J 
disapproval  and  proposer  to  appnive  the 
designation.  If.  however,  the  State  does 
not  provide  the  addibonal  data,  or  if  it  is 
not  acceptable,  then  USFJ'.^  will  take 
tinal  action  to  disapprove  the 
redesignation  request. 

All  inlersted  parties  are  invited  to 
submit  comments  on  this  proposed 
action  notice.  USBIPA  will  consider  all 
comments  received  within  30  days  of 
publication  of  this  notice. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Execubve 
Order  122.f»l. 

Under  5  U.S.C.  section  605(b).  the 
Administrator  has  certified  that 
redesignation 8  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  F1^ 
8709] 

Authority:  42  U  S.C  7401-7042. 

[>ated:  S«ptenbt!f  14. 19S7. 
Valdsa  V.  Adumkus, 
Rt^ional  Aifniitiistroior. 

Edilorial  Note:  This  document  was  r«cWv«d 
at  Ibe  Office  of  the  Fmienii  Riigister 
Sepleml'pr  1. 19aa 

f>"R  Doc.  8tk:.t>242  FMed  9-6-U8:  8:4.5  amj 
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FEDERAL  COMMUNtCATtOMS 
COMMtSSlON 

47CFR  Part  1 

iGen  Docket  Ho.  88-3^7;  FCC  88-2651 

Amendment  ol  the  Commission's 
Environmental  Rutes 

AOCNCV:  Federal  Communications 

rommission. 

action:  IVoposed  rule. 

summary:  The  Commission  is  instituting 
this  Notice  of  Proposed  Rulemaking  to 
ensure  that  it  is  fu'ilv  meeting  its 
responsibilities  under  the  Nationa 
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Environmental  Policy  Act  of  1969  when 
hcensing  communication  facilities  for 
which  pre -construe  I  ion  authorization  is 
not  required  by  the  Conununicationa  Act 
or  the  Commission's  rules. 
DATES:  Comments  are  due  on  or  before 
October  3. 19aa.  and  reply  comments  on 
or  before  October  18. 1988, 
ADDRESS:  Federal  Communications 
Commission.  1919  M  Street  NW., 
Washington.  DC  20554- 
FOR  FURTHER  INFORMATION  CONTACT: 
A.  Molly  Berland.  Federal 
CummunicHtions  Commission. 
U  tshington.  DC  20554.  (202)  632-6990. 
SUPPI^MENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking,  adopted  July  26. 
1988.  and  released  August  16. 1988.  The 
full  text  of  this  Commission  decision 
and  the  rule  amendments  are  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Docket  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The  full 
text  of  this  decision  and  the  rule 
amendments  may  also  be  purchased 
from  the  Commission's  contractor. 
International  Transcription  Ser\'ices. 
Inc..  (202)  857-3800.  2100  M  Street  NW., 
Suite  140.  Washington.  DC  20037. 

Summar\-  of  Notice  of  Proposed 
Rulemaking 

The  Commission  is  proposing  to 
amend  its  environmental  rules  with 
respect  to  communications  facihties  that 
do  not  require  precons true t ion 
authorization  but  which  may 
significantly  affect  the  environment. 
Currently,  the  Commission's  rules 
provide  that  environmental  processing 
fur  such  facilities  must  be  completed  at 
the  licensing  stage  and  allow  applicants 
to  construct  facilities  at  their  own  risk, 
without  prior  environmental  review.  The 
Commission  is  concerned  that  in  some 
cases  irreversible  damage  to  the 
environment  may  occur,  despite 
subsequent  remedial  efforts  by  the 
Commission  or  the  applicant.  Thus,  the 
Commission  is  proposing  to  strengthen 
its  requirements  in  this  area. 
Specifically,  the  Commission  proposes 
to  require  the  completion  of 
environmental  processing  before  the 
construction  of  any  facility  that  may 
have  a  significant  environmental  impaii. 
Federal  Conimunication!i  Comniissian. 
H.  Walker  Feasler  111. 
Acting  Secretary- 

Appendix 

Part  1  of  Chupter  1  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
to  read  as  follows: 

1.  Section  11^3  is  amended  by 
revising  the  section  to  read  as  follows: 


§  1.1303    Scope. 

The  provisions  of  this  subpart  shall 
apply  to  all  Commission  actions  that 
may  or  will  have  a  significant  impact  on 
the  quahty  of  the  human  environment. 
To  the  extent  that  other  provisions  of 
the  Commission's  rules  and  regulations 
are  inconsistent  with  this  subpart,  the 
provisions  of  this  subpart  shall  govern. 

2.  Section  1.1312  is  amended  by 
redesignating  the  old  section  as 
paragraph  (a),  and  revising  it:  and 
adding  paragraphs  (b).  (c)  and  (d)  to 
read  as  follows: 

§  1.1312     Faciiilies  for  which  no  pre- 
construciion  authorization  is  required 

(a)  in  the  case  of  facilities  for  which 
no  Commission  authorization  prior  to 
construction  is  required  by  the 
Commission's  rules  and  regulations  the 
licensee  or  appUcant  shall  initially 
{ascertain  whether  the  proposed  facility 
may  have  a  significant  environmentul 
impact  as  defined  in  %  1.1307,  or  is 
categorically  excluded  from 
environmental  processing  under 
§1.1306. 

(b)  If  a  facility  covered  by  paragraph 
(a)  of  this  section  may  have  a  significant 
environmental  impact,  the  information 
required  by  5  1-1311  shall  be  submitted 
by  the  licensee  or  applicant  and  ruled  on 
by  the  Commission,  and  en>ironmcntal 
processing  (if  invoked)  shall  be 
completed,  see  §  1.1308,  prior  to  the 
initiation  of  construction  of  the  facility. 

(c)  If  B  facility  covered  by  paragraph 
(a)  of  this  section  is  categorically 
excluded  from  environmental 
processing,  the  licensee  or  applicant  . 
may  proceed  with  construction  and 
operation  of  the  facility  in  accordance 
with  the  applicable  licensing  rules  and 
procedures. 

(d)  Paragraphs  (a)  through  (c)  of  this 
section  shall  not  apply  to  the 
construction  of  mobile  stations. 

|KR  Due.  88-20281  Filed  »-d-BB:  8.45  am] 
eiLUHO  CODE  C717-01-M 


47  CFR  Part  73 


[MM  Docket  No.  87-405;  RM-58861 

Radio  Broadcasting  Services;  Spring 

Hilt.  FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule:  denial  of  petition 

SUMMARY:  This  document  denies  the 
request  of  Paul  P.  Miller  to  allot  Channel 
275A  to  Spring  Hill.  Florida,  as  a  first 
FM  service.  No  suitfible  transmitter  site 
can  be  found  for  Channel  275A  at  Spring 
Hill.  With  this  action,  this  proceeding  is 
terminated. 


FOR  FURTHER  INFORMATION  CONTACr 

Ix'slie  k,.  Shripiro,  Mnss  Media  Bureau. 

(30:;)  634-0530. 

SUI>PL£MENTARV  INFORMATION:  The 

proposed  rule  was  published  on  October 
13. 1987.  at  52  FR  37993.  This  is  a 
sununar>'  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-105. 
adopted  August  5. 1968.  and  released 
August  30, 1988.  The  full  text  of  this 
Commi.ssion  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington.  DC.  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW.  Suite 
140.  Washington  DC  20037. 
Ki'dcrul  Com  muni  cations  Commission. 
Stme  Karoiner, 

Ooputy  Chief.  Policy  and  Rules  Division. 
Mass  Modia  Bureau. 
|FR  Doc  88-20310  Filed  »-«-88:  6:45  am) 

BKJJHG  COOC  C712-01-II 


47  CFR  Part  73 

[MM  Docket  No  88-418.  RM-6402) 

Radio  Broadcasting  Services;  Hawley, 
PA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  jerry  C 
Paparelli  seeking  the  atlolmenl  of 
Channel  287A  to  Hawley.  Pennsylvania, 
as  the  community's  first  local  FM 
service.  Charmel  287A  can  be  allotted  to 
Hawley  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  4.0  kilometers  (2.5  miles) 
north  to  avoid  a  short-spacing  to  the 
pending  application  of  Station  WDAS. 
Channel  2fi7Bl,  Philadelphia. 
Pennsylvania,  specifying  Class  B 
facilities  (ARN-e70129lE)  Canadian 
concurrence  in  the  allotment  al  Hawley 
is  required  since  the  community  is 
located  within  320  kilometers  (200  mik-s) 
of  the  U.S.-Canudian  border. 
DATES:  Comments  must  be  filed  on  or 
beftire  October  24, 1988,  and  reply 
comments  on  or  before  November  8, 
1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parlies  should  serve  the 
petitioner,  or  its  counsel  or  consultant. 
as  follows:  Jerry  C.  Paparelli.  401 
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V  ;rsjinia  Avenue,  Peckviile. 
Pcnnsyivanid  lft452  |Petilion«rl. 
FOR  FURTHER  INFORMATION  CONTACT: 

I.fi<jli*^'  K  Shapiro,  Mass  Media  Bureou. 

U02)  bJ4-ft530. 

SUPPLEMENTARY  mFORMATK>N:  This  IS  a 

si-nm-irv  ^f  th**  Commission's  Nonce  of 
Pr'  p.-i.'.)  Rule  M.ikinR.  NfM  Docket  No. 
M/j— *1H  ^doDt'Hl  August  2.  IfJSB.  and 
rcloHsed  August  31.  19ft«  The  full  text  of 
!his  Commission  decision  is  available 
fnr  {nspection  and  copytng  dunng 
r^orm.il  business  hours  in  she  FCC 
Dockets  Branrh  fRoom  230].  1919  M 
Street  WV  .  Washington.  DC,  The 
complelL"  tex!  of  fhi^  decision  may  also 
be  purchdseti  from  (he  Commissions 
copy  conrracior.  Inlemational 
Transr.nption  Service.  (202)  85"->3fl(M, 
2100  M  Street  NW..  Suite  14a 
WaHhingtoQ  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  lime  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  a«  this 
one.  which  involve  channel  aIlolmt;nt.s. 
See  47  CFR  1.1204fb)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

R.^Jia  broadcasting. 
Ftjd'Ti.  Coiiiriijr.i^atioai  Conuoisskm. 
Stew  katniaer. 

Deputy  Chitff.  PoltLv  oad Rules  Division. 
Moss  Media  Sureou, 
IFF  Di.t   Rfl-M200  Filed  9-6-88:  8:45  am) 
BILUMG  COOC  CTia-OIHN 


47  CFR  Part  73 

{MM  Docket  Na  88-419,  RM-«3&81 

Radio  Broadcasting  5ervk:es;  Amarillo. 
TX 

agency:  Federal  Communicattons 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  John  A.  Cay, 
Jr..  proposing  the  allocation  of  Channel 
2a9A  to  Amarillo,  Texas,  as  that 
community's  eighth  local  FM  service. 


The  coordinates  for  the  proposal  are  35- 
12-30  and  101 -51 -Oa 

DATES:  Comments  must  be  filed  on  or 
before  October  24. 1988,  and  reply 
comments  on  or  before  November  8. 
1988. 

AOOncsSES:  Federal  Communications 
Cfimmisaion.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FfX.  interested  parties  should  serve  the 
petitioners,  or  thetr  counsel  or 
consollant.  as  follows:  Robyn  C.  Nielert. 
Esquire.  David  f  Kaufman,  Esqutre. 
Brown.  Finn  &  Nietert.  Chartered.  1920  N 
Street  NW.,  Suite  5ia  Washington,  DC 
20036  (Caunsel  for  petitioner). 

FOR  FURTHER  INPORMATION  CONTACT: 

Patricia  Rawlinjrs.  (202)634-6530. 

SUPPtEMEKTARV  INFORMATION:  This  iil  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
aa-^19,  adopted  August  5,  196a  and 
released  August  31.  1988.  The  full  text  of 
this  ComDussion  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washingtoa  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW,,  Suite  140, 
Washington.  DC  20037. 

Pro\T«ion5  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  (o 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

Usi  of  Sabfecto  in  47  CFR  Part  73 

Radio  Broadcasting. 
Fi;d?ral  Communications  Commisiton. 
Steve  Kaminer, 

Deputy  Chief.  Policy  and Huhs  Division, 
Mn»s  Media  Bu/vau. 
[FR  Due  f»-an9a  Filed  &-«-«&  8:45  atnj 
aiLUMB  COOC  ms-ov-M 


DEPARTMENT  OF  TRAMSPORTATION 

Urban  M«ss  Transportation 
Admtnfstratton 

49  CFR  Parts  641  and  644 

Change  In  Solicitation  Procedures 
Regarcttng  Grants,  Technotogy 
Introduction,  and  Innovath^e 
Techniques  and  Methods 

AGENCY:  Urban  Mass  Transportation 
Administration  (UMTA),  DOT 
ACTION:  Notice  of  withdrawal  of 
rulemaking  and  availability  of  circular. 

SUMMARY:  The  Urban  Mass 
Transportation  Administration  fUMTAI 
withdraws  from  formal  nilemaking  the 
proposed  regulation  titled  'Technology 
introduction  Program"  for  section 
3(a)(lKC)  grants  and  the  proposed 
regulation  tilled  "Innovative  Techniques 
and  Methods  (n  the  Management  and 
Operation  of  Public  Transportation"  for 
section  4{i)  grants.  Notices  of  proposed 
rulemaking  (NPRMs)  for  the  two 
programs  have  been  pending  since  1980 
and  1981.  LfMTA  has  decided  that  it  *ill 
no  longer  conduct  open  solicitations  for 
grants  under  sections  3(aHl)[C)  and  4^1) 
of  the  Urban  Mass  Transportation  Act 
of  1<>&4  as  amended  (L^IT  Act). 

FOR  FURTHER  INFORMATION  COMTACT 

loscph  C-oodni«n.  {202 1  366-0240.  or 
George  Izumi.  (20:^)  366-^220. 
Department  of  Transportation.  Urban 
Mass  Transportation  Administration. 
Office  of  Technical  Assistance  and 
Safety.  400  Seventh  Street  SW., 
Washington.  DC  20590. 

SUPPLEMENTARY:  Sections  3(aKlHCl  and 
4[i)  of  the  UMT  Act  are  companion 
provisions,  enacted  to  provide  ftnaiuiial 
Incentives  to  States  and  pubUc  agencies. 
Essentially,  they  authorize  grants  to 
finance  the  introduchon  of  both 
innovative  techniques  and  improved 
products  into  public  transportation 
service. 

For  several  years  there  has  been  a 
competitive  solicitation  procedure  in 
place  which  has  yielded  over  one 
hundred  proposals  each  year.  The 
funding  in  the  past  has  been 
approximately  SlO  mtUion  yearly  from 
the  Majs  Transit  Account  of  the 
Highway  Trust  Fund.  In  recent  fiscal 
years,  the  funding  has  generally  been  $S 
nullion  or  less. 

UMTA  has  decided  to  change  the 
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selection  process.  A  more  informal 
selection  process  sumlar  to  thai  used  for 
grants  under  section  8  of  the  UMT  Act 
will  be  used.  The  new  process  will 
continue  to  further  the  policies  of 
section  3{aHl)(C)  and4(i)  which  are  the 
advancement  of  the  state-of-the-art  of 
transportation  services  and  equipment. 
Inquiries  with  regard  to  section  4|i) 
grants  should  be  directed  to  Joseph 
Goodman.  Office  of  Technical 
Assistance  and  Safely.  (202)  366-0204. 
Inquiries  with  regard  to  sechon 
3(a)(1)(C)  grants  should  be  directed  to 
George  Izumi.  Office  of  Technical 
Assistance  and  Safety.  (202)  386-0220. 

Since  UMTA  has  decided  to  change 
the  selection  procedure,  it  will  no  longer 
be  necessary  for  applicants  to  refer  to 
the  NPRMs  for  gindance  in  proposal 
preparnfion,  as  was  the  past  practice. 
Formal  rulemaking  for  each  program 
began  with  the  publication  of  an  NPRM 
for  section  4^0  on  December  1. 1980(45 
FR  79669}  and  publication  of  an  NPRM 
for  section  3(a)(lKCl  on  |anuary  19.  1981 
(46  FR  5&32).  Both  NPRMs  prescibed 
p^jhrJes  and  procedures  for 
administering  the  two  grant  programs 
and  included  lists  of  pro)ec1s  which  had 
been  given  favorable  consideration  m 
the  past.  In  subsequent  Federal  Register 
notices,  when  proposals  for  the  two 
programs  were  solicited,  the  NPRM.s 
were  mentioned  as  guidance  for 
proposal  prepiiraiion.  The  new 
procedure  will  no  longer  require  such 
guidance.  Therefore,  the  NPRMs  for 
sections  3(aHl)(Cl  and  4fi)  of  the  UMT 
Act  are  withdraw  from  formal 
rulemaking. 

Prospective  applicants  for  st?ctions 
:3|a)(l)fC)  and  4(i)  funds  should  follow 
the  "Application  Instructions  and 
Program  Management  Guidelines  for 
section  3(a)(l)(C].  Technology 
Introduction:  Section  Mi]  Innovative 
Techniques  and  Methods;  and  section  6. 
Technical  Assistance,  Grants  and 
Cooperative  Agreements"  contained  in 
UMTA  Circular  6100  IB.  Copies  of 
UMTA  Circular  filOO.lB  may  be 
obtained  from:  Department  of 
Transportation.  Urban  Mass 
Transportation  Administration.  Ofhce  of 
Administration.  Administrative  Services 
Division.  4O0  Seventh  Street  SW„ 
Washington.  DC  21J&90.  (202)  366-4865. 

Hsuvti  On  Aii^usl  3a  l-Wti. 
Alfred  A.  DdllBovi. 

A.imiristralor. 

{Fit.  Doc  Bd-a)0S5  Filed  »-«^^8;  &45  ami 
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DEPARTMEIfr  Of  THE  fnfTERlOR 
Fish  and  Wlfdltfe  Service 
50  CFR  Part  17 

Endangered  aod  Ttveeterted  WildMe 

and  Plants;  Proposal  to  LisI  the 

Roanoke  Logpercti  aa  an  Endangered 

Specie* 

aoeiscy:  Fish  and  Wildlife  Service. 

Intenor- 

ACDON:  Proposed  rule. 

SUMMARY:  The  Service  proposes  to  list  a 
fish,  the  Roanoke  Jogperch  [Percma  re.\\. 
as  an  endangered  species.  Endemic  to 
Virginia,  this  fi^  now  occurs  only  in 
four  widely  separated  populations  In 
the  upper  Roanoke  River,  the  Pigg  River. 
the  Nottoway  River  and  the  Smith  River. 
Each  population  is  vulnerable  because 
of  its  relatively  low  density  and  limited 
extent.  The  largest  and  most  vigorous 
population,  m  the  upper  Roanoke  River, 
IS  sub)ect  to  the  most  serious  threats- 
from  urljanizalion.  industrial 
development,  water  supply  and  Hood 
control  projects,  and.  in  the  upper  basin. 
from  agricultural  runoff.  The  other  three 
populations  are  subject  to  siltalion 
resulting  from  agricultural  activiles  and 
to  potential  chemical  spills.  The  Smith 
River  population  is  especially 
vulnerable  because  of  its  small  size. 
This  proposal,  if  made  final,  will 
implement  the  protection  of  the 
Endangered  Species  Act  of  1973.  as 
amended,  for  this  fish.  The  Service 
seeks  relevant  data  and  comments  from 
the  public. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  November  7, 
1988.  I*ub!ic  hearing  requests  must  be 
received  by  October  24,  1988. 
ADDRESSES:  Comm&nts  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Annapolis  Field  Office.  U.S.  Fish 
and  Wildlife  Service.  1825  Virginia 
Street.  Annapolis.  Maryland  21401. 
Comments  and  materials  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORSAATION  CONTACT: 
Mr.  G-  Andrew  Muser  at  the  above 
address  1301/269-5448}. 
SUPPi£MENTARY  INFORMATION: 

Background 

The  Roanoke  logperch.  \Percino  rex). 
WHS  discovered  in  the  Roanoke  River 
near  Roanoke.  Virginia  in  188ti  and 
described  by  Jordan  (18891. 

A  large  darter.  P  rex  reaches  14 
centimeters  {5.5  inches)  total  length.  It  is 
characterized  by  an  elongate,  cylindrical 
to  sUb-sided  body,  conical  snout  and 
complete  lateral  line.  The  back  is  dark 
green,  the  sides  are  greenish  lo 


yellowish  and  belly  is  white  to 
yellowish.  The  upper  sides  aiid  back 
have  dark  scrawling?  and  numerous 
small  saddles.  Bar  markings  on  its  sides 
are  prominent  usually  separated  from 
the  dorsal  markings  and  typically  ovoid 
in  shape. 

The  species  commonly  lives  5  to  6 
years:  both  sexes  probably  reach 
maturity  by  age  four,  Spawning  occurs 
in  April  on  May  m  deep  runs  over  gravoi 
and  small  cobble  (Simonson  and  .Neves 
1986).  P-  rex  feeds  prunariy  on  aquatic 
insect  larvae,  especially  the  larvae  of 
chironomids  and  caddisflies  (BuHihead 
1983).  During  warm  months,  adults 
occupy  gravel  and  cobble  runs  and 
nffles,  while  juveniles  typically  utilize 
slow  runs  and  pools  wilh  clean  sand 
substrates.  Winter  habitat  of  all 
individuals  appears  to  be  deep  pools. 
■jnder  boulders  (Burkhead  1983). 

The  Roanoke  logperch  is  endemic  to 
two  nver  systems  in  Virginia — the 
Roanoke  River  drainage  (including  the 
I^gg  and  Smith  Rivers]  and  the 
Nottoway  River  drainage.  Its 
diistribution  exteiids  from  the  Ridge  and 
Valley  province  ilirough  the  Blue  Ridge 
to  the  Iov\er  Piedmont.  It  now  occurs  in 
four  disjunct  populations  located  in 
widely  separated  segments  of  four 
rivers:  The  upper  Roanoke  River,  the 
Pigg  River,  the  Nottoway  River  and  the 
Smith  River.  It  is  probable  that  these 
represent  remnants  of  a  single  much 
larger  population  that  once  occupied 
much  of  the  Roanoke  drainage  upstream 
of  the  fall  line. 

All  extant  populations  of  the  Roanoke 
logperch  are  in  Virginia  in  the  nver 
reaches  described  below.  Within  the 
upper  Roanoke  River,  the  logperch 
occurs  in  Roanoke  and  Montgomery 
Counties  from  within  the  city  limits  of 
Roanoke  upstream  into  the  North  and 
South  Forks  of  the  Roanoke  It  also 
occurs  m  Tinker  Creek,  a  Inbutdry  of  thr- 
upper  Roanoke  m  Roanoke  County.  In 
the  Pigg  River  system  the  logperch 
occurs  in  a  32-mile  reach  of  the 
mainstem  Pigg  River  in  Pittsylvania  and 
Franklin  Counties,  and  in  Big  Chestnut 
Creek,  a  Franklin  County  tributary  of 
the  Pigg  In  the  Nottoway  River  system 
the  species  occurs  in  a  32-miIe  reach  of 
the  mainstem  in  Sussex  County. 
Virginia,  and  in  Stony  Creek,  a  tnbulan,' 
of  the  Nottoway  in  Dinwiddle  and 
Sussex  Counties  In  the  Smith  River 
system.  P.  rex  occurs  in  a  2-5-mile  reach 
in  Patrick  County  upstream  of  Philpott 
Reservoir,  and  in  Town  Creek,  a  Smith 
River  tributani'  in  Henrj'  County, 

Recent  survey  date  {Simonson  and 
Neves  19B6)  indicate  that  the  largest 
population  of  P.  r^x  inhabits  the  Upper 
Roanoke  River.  The  Pigg  River  system  is 
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rather  sparsely  inhabited  by  the 
lo(?perch.  while  the  Nottoway  River  has 
even  lower  populalion  densities  of  the 
species.  The  Smith  River  logperch 
population  appears  to  be  extremely 
small. 

Threars  to  the  upper  Roanoke 
population  of  Ihe  logperch  are  posed  by 
a  pending  Roanoke  County  water  supply 
pro)Bct  and  a  proposed  U.S.Army  Corps 
of  Engineers  (Corps)  flood  control 
project.  Results  of  the  most  recent 
comprehensive  survey  (Simonaon  and 
Neves  1986)  indicate  that  the  species 
has  probably  already  declined  in  the 
North  Fork  of  the  Roanoke.  Chemical 
spills,  which  have  increased  in 
frequency  in  the  industrialized  sections 
of  the  nver  m  Salem  and  Roanoke. 
present  a  continuing  threat.  The  PigR 
River  and  North  Fork  of  the  Roanoke  are 
heavily  impacted  by  sill  washed  from 
agricultural  lands  in  the  watersheds 

The  Roanoke  logperch  has  been 
included  in  three  Notices  of  Review 
indicating  that  it  was  a  candidate  for 
Federal  listing.  These  were  published  in 
May  13.  1980.  Federal  Register  (45  FR 
31447).  the  December  30.  1982,  Federal 
Register  (47  FR  58454).  and  the 
September  18. 1985  Federal  Register  (50 
FR  37958).  The  last  of  these  Notices,  the 
Service's  most  recent  vertebrate  .Notice 
of  Re\iew.  placed  the  logperch  in 
category  1,  indicating  that  the  Service 
had  substantial  information  on  hand  to 
support  listing  the  species  as 
endangered  or  threatened.  The  Ser\'ice 
was  petitioned  on  September  29.  1983. 
by  Mr  Noel  Burkhead  to  list  the 
Roanoke  logperch  as  a  threatened 
species.  In  1985  and  1986  evaluations  of 
this  petition  the  Service  found  ihdt  the 
action  was  warranted,  but  precluded 
from  immediate  proposal  because  of 
other  pending  proposals  to  list,  delist  or 
reclassify  species.  Notice  of  these 
findings  was  published  in  the  Federal 
Register  on  |anuarv  9.  1986  (51  VU  996) 
and  June  30,  1987  (52  FR  24312). 
respectively. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(al(l)  of  the  Endangered 
Species  Act  (16  U.S.C  1531  et  seg.]  and 
regulations  (50  CFR  Pari  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a){1 ).  These  factors  and  their 
applicat'on  to  the  Roanoke  logperch 
[Percina  rex)  are  as  follows: 


A.  Tht)  Pnsenl  or  Threatened 
Destruction.  ModtficotJon.  or 
Curtailment  of  Its  Habitat  or  Range 

The  largest  known  populalion  of  the 
logperch,  in  the  upper  Roanoke  River,  is 
under  increasing  stress  from 
urbanization  and  industrial  development 
(Jenkins  1979).  tJrban  ninoff  and  other 
nonpoint-source  pollution  are  increasing 
problems.  Silt.  oil.  fertilizer  and  a 
variety  of  chemical  pollutants  in  this 
runoff  degrade  habitat  of  the  logperch 
As  urban  development  expands  to  the 
west  along  the  Roanoke  River  Valley, 
the  river  reach  degraded  by  this  runoff 
will  increase  Frequent  chemical  spills 
have  occurred  from  the  industries  and 
transportation  corridors  along  the  upper 
Roanoke  River  These  have  included 
fuel  oil.  diesel  fuel,  sodium  cyanide, 
toluene,  gasoline  and  ethyl  benzene- 
creosote  (Burkhead  1983).  Many  of  these 
spills  have  resulted  in  fish  kills,  several 
extending  over  a  distance  of  six  miles  or 
more. 

Additional  threats  in  the  upper 
Roanoke  River  habitat  r^uld  result  from 
the  proposed  West  Roanoke  County 
Water  Supply  Project,  the  Corps  of 
Engineers"  Upper  Roanoke  River  Flood 
Control  Project  and  the  National  Park 
Service's  Roanoke  River  Parkway 
proposal.  The  water  supply  project  is 
intended  to  supply  projected  future 
water  needs  of  Roanoke  County  by 
withdrawal  of  water  from  Ihe  Roanoke 
River.  As  projected,  it  could  result  in 
long  periods  when  a  seven-mile  reach  of 
the  Roanoke  River  would  be  drawn 
down  to  low  flow  levels.  This  river 
reach  provides  excellent  logperch 
habitat  (Burkhead  1986}  that  could  be 
adversely  affected  by  such  extended 
low  flows.  Predicted  effects  of  these  low 
flow  periods  include  exposure  of  nffles. 
decreased  dissolved  oxygen,  increased 
pollution  concentrations,  and  increased 
water  temperatures  during  the  summer 
and  early  fall.  Certain  recent  project 
modifications,  however,  lessen  the 
expected  seventy  of  these  effects. 

The  Corps  of  Engineers  flood  control 
project  involves  proposed  channel 
modification  of  the  upper  Roanoke  River 
within  the  city  limits  of  Roanoke 
Although  the  Corps  has  funded  studies 
of  the  logperch  and  worked  with  the 
Service  to  reduce  project  impacts,  some 
adverse  effects  on  the  logperch  are 
expected. 

The  National  Park  Service's  Roanoke 
River  Parkway  could  adversely  affect 
the  logperch  if  it  is  constructed  adjacent 
to  the  upper  Roanoke  River,  but  until  the 
proposal  goes  beyond  the  conceptual 
stage,  Ihe  significance  of  its  impacts,  if 
any,  will  remain  unknown. 


The  Smith  River  logperch  population 
is  potentially  threatened  by  Ihe  Corps  of 
Engineers'  Charity  Hydropower  Project, 
which  would  impound  the  entire  reach 
of  this  river  supporting  the  logperch. 
However,  the  Corps'  recent  study 
indicated  that  the  project  is  not 
currently  economically  feasible. 

Most  of  the  rivers  supporting  the 
logperch  are  subject  o  siltation  resulting 
from  agricultural  activities  and  olher 
developments  in  their  watersheds.  The 
Pigg  River  and  the  North  Fork  of  the 
Roanoke,  in  particular,  are  impact*xl  by 
silt  generated  from  agriculture.  This  may 
partially  account  for  the  recently 
observed  d*?cline  of  the  species  in  the 
North  Fork  of  the  Roanoke  fSimonson 
and  Neves  1986). 

B.  Overutilizotion  for  Commercioi 
Recrectionai  Scientific  or  Educational 
Purposes 

There  is  no  evidence  lo  suggest  that 
overutitization  for  any  of  these  purposes 
has  contnbuted  to  the  decline  of  the 
logperch  Because  of  the  species'  low 
numbers,  overcollection  could  adversely 
affect  its  smaller  populations  occurring 
outside  the  mainstream  Roanoke  River. 

C  Disease  or  Predatton 

There  is  no  evidence  Ihal  disease  is  a 
threat  to  this  species.  Predation  may 
constitute  a  significant  portion  of  the 
mortality  of  the  larval  and  post  larval 
stages  (Burkhead  1983).  but  this  is  not 
considered  a  significant  threat  so  long 
as  reproductive  rates  remain  normal. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Virginia  state  law  (Sections  29.1-412 
and  29.1-418)  requires  a  permit  for  the 
scientific  collection  of  freshwater  fishes, 
but  does  not  protect  the  species'  habitat 
from  the  potential  impacts  of  Federal 
projects.  Federal  listing  would  provide 
protection  for  the  species  under  the 
Endangered  Species  Act  by  requiring 
Federal  agencies  to  consult  with  the 
Service  when  projects  they  fund, 
authorize  or  carry  out  may  sfTecl  the 
species. 

E.  Other  Natural  or  Manmode  Factors 
Affecting  its  Continued  Existence 

The  logperch  is  vulnerable  to 
vandahsm,  particularly  Ihe  smaller 
populations  found  at  locations  other 
than  Ihe  mainstem  Roanoke  River. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  delerminmg  lo  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  Roanoke 
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logperch  as  endangered.  Each  of  the  four 
rplutiveK'  small  and  widely  separated 
populations  uf  the  logperch  is 
susceptible  lo  extirpation  through 
continued  adverse  habitat  modificaboo. 
Several  imminent  threats  are  now 
present  in  the  upper  Roanoke  River 
drainage,  which  supports  the  species' 
largest  population.  Furthermore,  the 
most  recent  comprehensive  survey  for 
the  species  fSimonson  and  Neves  1986) 
indicales  a  sharp  decline  in  the  North 
Kork  Roanoke  population  and  tow 
population  densities  for  all  populations 
of  (he  fish.  Although  three  olher 
populations  of  the  species  are  extani, 
two  of  these  populations  (in  the 
Nottoway  River  and  the  Smith  River) 
tire  highly  vulnerable  to  threats  because 
uf  their  small  size;  the  third,  in  the  Pigg 
Kiver.  is  threatened  by  siltaiion.  In  view 
of  Ihe  serious  prublenis  faced  by  the 
logperch.  threatened  status  is  not 
^ippropriale. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended. 
requires  that  lo  the  maximum  extent 
prudent  and  delerrainable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  (o  be  endangered 
or  threatened.  As  outlined  above  under 
Factors  "B"  and  "E",  the  species  is 
vulnerable  to  overcolleclion  and 
vandalism.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  the  Roanoke  logperch.  No 
Itenefit  to  the  species  has  been 
identified  that  would  outweigh  the 
potential  threats  of  collection  or 
vandalism,  which  would  be  exacerbated 
by  publication  of  a  detailed  critical 
habilat  description.  The  Corps  of 
Engineers  has  conducted  studies  of  the 
upper  Roanoke  River  population  of  the 
logperch  and  is  familiar  with  the 
species's  total  distribution.  It  is  the 
agency  that  would  be  involved  with 
most  projects  or  permits  affecting  the 
species'  habitat.  Several  other  Federal 
agencies  have  also  been  notified  of  the 
Roanoke  logperch's  distribution  and 
requested  lo  provide  data  on  proposed 
Federal  protects  that  might  adversely 
affect  Ihe  species.  The  involved  Federal 
agencies  thus  already  have  the  species' 
distributional  data  needed  to  determine 
if  ihe  species  may  be  impacted  by  their 
action. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  including  recognition. 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 


conser\'ation  actions  by  Federal.  Slate. 
and  private  agencie».  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  fur  possible  land 
acquisition  and  cooperation  Hilh  the 
Slates  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  pf  t-'ederal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  Ihe  Act.  as  amended, 
requires  Federal  agencies  lo  evaluate 
their  actions  with  respect  to  any  spenes 
that  is  proposed  or  listed  as  endangered 
and  with  respect  to  its  critical  habitat,  if 
any  is  being  designed.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
found  at  50  CFR  Part  402.  Section  7(al[4) 
requires  Federal  agencies  to  confer 
informally  with  the  Service  on  any 
action  thai  is  likely  to  jeopardize  the 
continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat-  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
entire)  habitat.  If  a  Federal  action  my 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

Federal  activities  thai  could  impact 
the  Roanoke  logperch  include,  but  are 
not  limited  to.  the  following;  Issuance  of 
permits  for  stream  alterations,  reservoir 
construction,  wastewater  facility 
development,  flood  control  projects,  and 
road  and  bridge  construction  on  the 
river  reaches  supporting  the  logperch. 
Four  specific  proposed  actions  with 
Federal  involvement  that  may  affect  the 
logperch  are  the  West  Roanoke  County 
Water  Supply  Project,  the  Upper 
Roanoke  River  Flood  Control  Project, 
the  Charily  Hydropower  Project  and  the 
Roanoke  River  Parkway.  These  projects 
and  potential  impacts  on  the  species  are 
described  above.  Modifications  of  these 
planned  activities  may  be  necessary  to 
protect  the  Roanoke  logperch.  It  has 
been  the  experience  of  Ihe  Service  that 
nearly  all  section  7  consultations  are 
resolved  so  that  the  species  is  protected 
and  the  project  objectives  are  met. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  senes 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 


jurisdiction  of  the  United  States  to  lake, 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  a  commercial 
aclivity.  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
endangered  fish  or  wildlife  species.  Il 
also  is  illegal  to  possess,  sell,  deliver. 
carry,  transport  or  ship  any  such 
wildlife  Ihal  has  been  taken  illegally. 
Certain  exceptions  apply  to  agents  of 
the  Service  and  Slate  conservation 
agencies. 

Permits  may  be  issued  lo  cany  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22. 
Such  permits  are  available  for  scicnlific 
purposes,  to  enhance  the  propagation  or 
survival  of  the  Bpetnes.  and/or  for 
inddenlal  lake  in  connection  with 
otherwise  lawfuJ  activiMes 

Pubbc  Conunents  Solidled 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 
concerned  government  agencies,  the 
scenlific  communily.  industry*,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposal  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species: 

[2]  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species:  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

The  final  decision  on  this  proposed 
rule  will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  lo 
adoption  of  a  final  regulation  that  differs 
from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  publication  of  the 
proposal.  Such  requests  must  be  made  in 
writing  (see  ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  thai  an  Environmental 
Assessment,  as  defined  under  the 
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authority  of  the  National  Environmental 
Pohcy  Act  of  1969.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursurfnt  to  section  4(a]  of  the 
Rnddngered  Species  Act  of  1973.  as 
amended,  A  notice  outlining  the 
Service  3  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
Ortuber  25,  1983  148  FR  49244}. 
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Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  lo 
amend  Part  17.  Subchapter  B  of  Chapter 
I,  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— I  AMENDED! 

1,  The  authoniy  citation  for  Pari  17 
continues  to  read  as  follows: 

Aulhorily:  Pub  L  93-205.  87  Stat.  884;  Pub 
L  94-359.  90  Slat.  911:  Pub  L  96-632.  92  Slal 
3751:  Pub.  L  96-159.  93  Stat.  1225:  Pub.  L  97- 
304.  97  Slal.  1411  (16  use.  \bZ\etseq).  Pub 
L  9»-«25. 100  Slat.  3500  (1986).  unless 
olherwise  noted, 

2.  It  is  proposed  to  amend  §  17.ll(hJ 
by  adding  the  followmg,  in  alphabetical 
order  under  "Fishes,"  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

§  17  11     Endangered  and  tt^reatened 

wddlife 


(h)' 


.Spectds 


population 

wTiera 

endangsrador 


Status         When  itsied 


Special 
rules 


cogc■efL^  RoaroKe  Percina  rax-^ 


.  U.SA(VA).~ 


Dated:  August  11. 1988 
Susan  Recce. 

Assis:cn:  Secretary  for  Fish  and  Wildlife  aad 

Parks 

[FR  Doc  tie- 20296  Filed  9-9-88:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appUcat>le  to  trie 
public    Not>ces  of  heanrtgs  and 
tnvestigabons.  comfTntiee  meetings,  agency 
decisions  and   rulings,   delegations  o( 
auttionty,   f'ting  of  petit'ons  arwj 
applications  and  agency  staterrrents  o' 
organization  and  functions  are  examples 
nf    riocuments   appeanng   m    this   section 


DEPARTMENT  OF  AGRICULTURE 

Office  of  ttie  Secretary 

Review  of  the  United  States  Sugar 
Import  Quota  System 

agency:  Office  of  the  Secretary.  USDA. 

action:  Notice. 

SUMMARY:  This  notice  announces  the 
determination  of  the  Secretary  of 
Agriculture  that  continued  operation  of 
the  U.S.  sugar  import  quota  system 
established  by  Presidential 
Proclamation  4941  of  May  5. 1982  (47  FR 
19661)  Is  necessarj'  to  provide  due 
consideration  to  the  Interests  in  the 
United  Stales  sugar  market  of  domestic 
producers  and  materially  affected 
contracting  parlies  to  the  General 
Agreement  on  Tariffs  and  Trade 
(tiATT). 

FOR  FURTHER  INFORMATION  CONTACT: 
John  .N'uttall.  Foreign  Agricultural 
Service.  Department  of  Agriculture. 
Washington.  DC  20250.  Telephone:  (202) 
447-2916. 

SUPPLEMENTARY  INFORMATION:  In 
dLCordancc  with  pariigraph  (f)  of 
hcadnote  3,  subpart  A.  part  10.  schedule 
1  of  the  Tariff  Schedules  of  the  United 
States  (TSUS).  the  Secretary  of 
Agriculture  has  consulted  with  the  U.S. 
Trade  Representative,  the  Department  of 
State,  and  other  concerned  agencies  on 
ihe  operation  of  the  sugar  import  quota 
system  established  under  the  authority 
of  headnotes  2  and  3  of  subpart  A.  part 
10.  schedule  1  of  the  TSUS.  the  now- 
expired  International  Sugar  Agreement. 
1977,  Implementation  Act.  and  Section 
201  of  the  Trade  Expansion  Act  of  1962. 
After  such  consultation,  the  Secretary  of 
Agriculture  has  determined  that  this 
quota  system  should  be  continued  in 
effect  in  order  to  give  due  consideration 
lo  the  interests  in  the  United  States 
sugar  market  of  domestic  producers  and 
materially  affected  contracting  parties 
to  Ihe  GATT.  The  rationale  for  this 


decision  Is  based  on  the  following 
analysis. 

A.  Current  World  and  U.S.  Sugar  Market 
Situation 

World  sugar  consumption  for  1987/88 
is  expected  to  exceed  production  for 
only  the  second  time  since  1980/81.  with 
thp  first  such  excesss  in  the  1980's 
occurring  in  1985/88.  As  a  result,  the 
world  sugar  market  recovered 
somewhat  over  the  past  year,  with 
world  raw  cane  sugar  prices  exceeding 
15  cents  per  pound  for  the  first  time 
since  1981.  World  production  in  1987/88 
is  estimated  at  103.8  million  metric  tons. 
raw  value,  while  consumption  is 
estimated  at  104.3  million  metric  tons, 
raw  value,  and  ending  stocks  are 
projected  to  decline  by  nearly  900.000 
metric  tons.  World  market  speculation 
concerning  this  development  led  to  a 
rise  in  world  prices  in  sugar 

It  cannot  be  concluded  that  world 
market  prices  will  continue  to  rise 
during  the  coming  year.  Although  thu 
world  price  (f.o.b.s..  Caribbean,  No.  11 
spot  contract  as  published  by  the  New- 
York  Coffee.  Sugar  &  Coca  Exchange) 
reached  a  peak  of  15.83  cents  per  pound, 
raw  value,  on  July  14,  1988,  it  has  since 
retreated  sharply  toward  10  cents  per 
pound,  raw  value.  Futures  deliver^' 
contracts  for  October  1989  are  now 
trading  at  less  than  9.5  cents  per  pound, 
raw  value.  The  recent  sharp  retreat  in 
world  prices  likely  indicates  world 
market  expectations  that  the  recent 
relatively  high  level  of  world  prices  may 
have  tempered  world  consumption 
demand  and  stimulated  world 
production  for  the  coming  year. 

U.S.  centrifugal  sugar  production  for 
1987/88  Is  estimated  at  about  7.1  million 
short  tons,  raw  value  (6.5  million  metric 
tons,  raw  value),  and  domestic 
utilization  is  expected  to  be  about  8.2 
million  short  tons,  raw  value  (7.4  million 
metric  tons,  raw  value).  During  the 
period  Ianuar>'  1.  1988  through  July  31. 
1988.-445.604  short  tons,  raw  value  of 
sugar  were  charged  against  the  quotas 
for  the  39  countries  which  have  quota 
allocations  totalling  1.054.675  short  tons. 
raw  value.  The  comestic  prices  of  raw 
cane  sugar  (c.i.f..  cut  and  fee  paid.  No.  14 
nearby  futures  contract  as  quoted  by 
the  New  York  Coffee.  Sugar  &  Coca 
Exchange)  on  June  28, 1988  surpassed  23 
cents  per  pound,  raw  value,  reaching  the 
highest  level  since  1981.  and  stayed 


above  23  cents  per  pound,  raw  vlaue,  for 
18  straight  market  days  during  )une  28- 
July  27. 1988.  This  price  subsequcntyly 
retreated  to  the  vicinity  of  21.85  cents 
per  pound,  raw  value. 

B,  Outlook  for  World  and  I  ,S,  Sugar 
Market 

It  is  difficult  to  accurulely  predict 
future  trends  in  world  centrifugal  sugar 
production  and  consumption.  However, 
production  during  1988/89  is  expected  to 
be  above  the  level  for  1987/88  and  the 
reaction  of  world  consumption  to  the 
recent  relatively  high  prices  could  be 
bearish.  Such  factors  likely  have  already 
contributed  to  the  recent  sharp  retreat  in 
world  futures  deliver)-  contracts.  As 
already  indicated,  those  contracts  due  to 
mature  in  October  1989  have  declined 
from  over  15  cents  per  pound,  raw  value, 
in  June  1988.  to  under  9.5  cents  per 
pound,  raw  value,  as  of  August  1988. 
Domestic  futures  contracts  for  the  same 
period  have  stabilized  at  about  22  cents 
per  pound,  raw  value. 

For  these  reasons,  it  has  been 
determined  world  prices  will  remain  at 
such  levels  that  without  a  continuation 
of  the  current  sugar  import  quota 
system,  would  make  it  impossible  to 
achieve  conditions  in  the  United  Slates 
sugar  market  that  give  due  consideration 
lo  the  interests  of  domesttc  producers 
and  materially  affected  contracting 
parties  to  the  GATT. 

Notice 

In  accordance  with  paragraph  (f)  of 
headnote  3.  subpart  A.  part  10,  schedule 
1  of  the  TSUS.  I  have  determined  that 
the  continued  operation  of  paragraphs 
(b).  (c).  (d)  and  (e)  of  headnote  3  gives 
due  consideration  to  the  interests  in  Ihe 
U.S.  sugar  market  of  domestic  producers 
and  materially  affected  contracting 
parties  to  the  GAIT,  and  that  paragraph 
(g)  of  thai  headnote.  which  would  allow 
entr>'  of  sugar  into  the  United  States  of 
not  to  exceed  6.90  million  short  tons, 
would  not  give  due  consideration  to 
such  interests. 

Signed  at  Washington.  DC  on  St^ptcmher  1. 
1988. 

Roland  R-  Vautour, 
Acting.  Secretary  of  Agficullurt'. 
|FR  Doc-  88-20237  Filed  9-1-88;  1:13  pm] 
ULUNG  CODE  M10-1(MM 
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DEPARTMENT  OF  COMMERCE 

international  Trade  Admlnlstratton 

A-351-6061 

Amended  Final  Determination  of  Sales 
at  Less  than  Fatr  Value  and  Amended 
Antidumping  Duty  Order  Tubeless 
Steel  Disc  Wheels  From  Brazil 

ACTION:  Notice. 

SUMMARY:  The  Commerce  Department, 

pursuant  to  a  remand  of  the  United 
Slates  Court  of  International  Trade, 
•miends  its  final  affirmative  antidumping 
duly  determination  and  order  on 
tubeluss  steel  disc  wheels  from  Brazil  to 
recalculate  the  antidumping  margin  and 
lo  correct  certain  clerical,  calculation, 
ind  transcription  errors. 
EFFECTIVE  date:  September  7. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lh.irles  F.  Wilson.  (202)  ■)7:--fi28fl.  Office 
uf  Investigations.  Import  Administration. 
International  Trade  Admmislration.  U.S. 
Department  of  Commerce,  Hlh  Street 
und  Constitution  Avenue  NW., 
Washington.  DC  20230. 
suppCEMENTARY  INF0RMAT10H:  On  June 
!5  IM^id.  !he  United  Sidtrs  Court  of 
Iniemaliunal  Trade  at  the  Department's 
request  remanded,  in  part,  the  Final 
Affirmative  Antidumping  Duty 
Determination  and  Order  on  TubeJess 
Steel  Disc  Wheels  from  Brazil,  52  FR 
BS47  (Mar.  20.  1987).  as  amended,  52  FR 
19903  (May  28. 1987).  The  Court 
remanded  this  determination  and  order 
with  instructions  to  recalculate' the 
antidumping  duty  margin  and  to  correct 
all  clerical,  calculation  and  transcription 
errors.  Borlem.  SA.  Empreedimentos 
hdustrias  v.  United  States.  No.  87-06- 
006^2.  slip  op.  88-77  ([une  15. 1986). 

Circumstances  of  Sale  .Adjustment 

In  this  investigation,  in  order  to 
capture  the  effects  of  Brazil's 
hyperinflation,  we  constructed  foreign 
market  value  for  six  different  one-month 
penods  by  usmg  replacement  costs  for 
the  month  of  shipment.  We  then 
converted  the  foreign  market  value  into 
United  States  currency  using  the 
exchange  rate  in  effect  for  the  dale  of 
sale  m  accordance  with  i  353.56(a)(1)  of 
our  regulations. 

While  the  above  actions  are 
consislent  with  (he  Act  and  our 
regulofions.  they  have,  in  combination. 
led  lo  an  anomalous  result  that  distorts 
economic  reality  and  violates  the  basic 
purpose  of  the  Act.  To  remedy  this 
situation,  the  Department  has  made  a 
circumstance  of  sale  adjustment  to 
reflpct  fully  the  effect  of  the  devaluation 


of  the  Brazilian  currency  during  the 
period  of  investigation. 

The  unique  circumstances  of  this 
investigation  are  fully  documented  in 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Tubeless  Steel  Disc 
Wheels  from  Brazil.  52  FR  8947  (1987). 
The  pertinent  facts,  however,  are 
repealed  here  to  enable  all  parties  to 
understand  fully  the  reasons  for  the 
Department's  determination  to  make  a 
circumstance  of  sale  adjustment. 

In  this  investigation,  we  properly  used 
constructed  value  as  the  basis  for 
calculating  foreign  market  value  for  FNV 
and  for  some  sales  of  Borlem.  Th«;re 
were  either  no  sales  of  such  or  similar 
merchandise  in  the  home  market  or  to 
third  countries,  or  there  were 
insufficient  sales  above  the  cost  of 
producbon  for  certain  monllis.  Our  usual 
methodology  dictates  that  we  calculate 
a  single  constructed  value  for  the  period 
of  investigation,  but  when  a  country's 
economy  is  hyperinflationary.  as  is 
Brazil's,  we  calculate  foreign  market 
value  on  a  monthly  basis.  £.^..  Frozen 
Cancentrated  Orange  juice  from  Brazil. 
52  FR  8324.  8327  (1987);  Fuel  Ethanol 
from  Brazil.  51  FR  5572.  5573  (1986): 
Cold-Rolled  Carbon  Steel  Flat-Rolled 
Products  from  Argentina.  49  FR  48588, 
48590  (1984).  Foreign  market  value 
constructed  for  six  different  one-month 
periods  thus  allows  us  to  account  for.  In 
part,  (he  dramatic  changes  that  occur  to 
price  and  cost  variables  because  of 
inflation  over  (he  six-month  period  of 
investigation. 

We  also  calculate  constructed  value 
under  our  usual  methodology  by  using  a 
company's  historic  costs.  However, 
when  a  country's  economy  experiences 
hyperinflation,  we  use  replacement 
costs.  E.g..  Pawl  Filters  and  Strainers 
from  Brazil.  52  FR  19181. 19184  (1967); 
Iron  Construction  Castings  from  Brazil. 
51  FR  0477.  9483  (1986):  Oil  Country 
Tubular  Goods  from  Argentina.  50  FR 
12595. 12596  (1985).  This  practice  allows 
the  Department  to  view  costs  and  prices 
contemporaneously  in  order  to  avoid 
distortions  caused  by  hyperinflation  and 
achieve  a  fairer  comparison.  Foreign 
market  value  thus  was  calculated,  in 
purt.  by  using  replacement  value  for  raw 
materials  based  on  actual  purchases  in  a 
month,  or.  if  actual  purchases  were  not 
made,  on  the  price  list  provided  by 
respondents.  52  FR  8947.  8&48. 

Once  we  calculated  individual 
constructed  values  based  on 
replacement  costs  for  each  of  the  six 
months  of  the  period  of  investigation, 
the  next  step  was  to  compare  these 
foreign  market  values  to  individual  U.S. 
sales.  In  this  investigation.  Commerce 
verified  that  there  were  lung  time 
periods  between  the  reported  dates  of 


sale  and  the  reported  dates  of  shipment 
for  the  tubeless  steel  disc  wheels.  As 
explained  below,  this  lag  time  between 
date  of  sale  and  date  of  shipment  in 
conjunction  with  Brazil's  hyperinflation 
gave  rise  to  the  problem  which  we  now. 
through  a  circumstance  of  sale 
adjustment,  seek  to  remedy- 
Section  773{e|(l)(A)  of  the  Act  directs 
that  foreign  market  value  shall  be 
constructed  as  of  the  date  of 
exportation.  19  U.S.C.  1877b(e)(l){A). 
Thus,  in  this  investigation.  Commerce 
property  calculated  monthly  constructed 
values  based  on  replacement  costs  for 
the  month  of  shipment.  At  the  same 
time,  however.  §353.56i8)(ll  of  our 
regulations  requires  that  currency 
conversions  for  "purchase  price" 
transactions  be  made  using  the 
exchange  rate  m  effect  on  the  date  of 
the  U.S.  sale.  Thus,  in  this  investigation, 
we  applied  the  exchange  rate  that 
existed  on  an  earlier  date  of  gale  to 
convert  constructed  value,  calculated  in 
the  month  of  shipment,  to  dollars. 

When  the  date  of  sale  and  the  dale  of 
shipment  occur  in  the  same  month,  use 
of  the  date  of  sale  exchange  rate  to 
convert  foreign  market  value  to  dollars 
makes  sense  notwithstanding  Brazil's 
hyperinflalion.  In  this  instance,  foreign 
market  value  and  the  U.S.  price  are 
being  compared  at  the  same  point  in 
time.  When  date  of  sale  occurs  in  a 
month  preceding  the  date  of  shipment, 
however,  application  of  the  earlier  date 
of  sale  exchange  rate  results  in  a  non- 
contemporaneous  comparison.  In  effect, 
the  comparison  suffers  because  all  the 
nominal  increases  in  cost  between  date 
of  sale  and  date  of  shipment  due  to 
hyperinflalion  are  accounted  for  by  the 
method  in  which  we  constnicted  foreign 
market  value  while  the  decreased  value 
of  the  currency  in  which  those  costs  are 
expressed  is  not.  The  circumstance  of 
sate  adjustment  defined  below 
eltminatos  the  artificial  distortion  of 
value  caused  by  the  rapid  depreciation 
of  Brazil's  currency  and  thus  more 
accurately  provides  a  measure  of 
whether  dumping  is  occurnng.  We 
ix)n6ider  this  adjustment  as  being 
applicable  only  in  cases  where  the 
foreign  market  value  is  based  upon 
monthly  constructed  values  because  of 
hyperinflation  during  the  period  of 
investigation  and  the  date  of  sale  orr.urs 
in  a  calendar  month  preceding  the  dute 
of  exportation. 

The  ffirmula  for  this  circumslam.e  of 
sale  adjustment  is  as  follows; 

Adjustmcnl  =  ((e(0)  x  e(l)-  •)  - 1)  ».CV(I  | 
inhere. 

e(il)  ^  cnizBiro/ dollar  exchange  rate  diti«  of 
sale 
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e(1)  =  cnjzeiro/dollar  exchange  rale  date  of 

shipment 
CV(1)=cons1rucled  value  in  (hu  month  of 

shipment  as  expressed  in  cruzeiros 

As  demonstrated  by  the  special  rules 
under  $  353.56(h)  of  our  regulations,  the 
Department  has  long  recognized  that  the 
special  circumstances  of  a  particular 
case  may  require  us  to  compensate  for 
the  otherwise  sirict  rules  for  currency 
conversion  found  under  $  353.56(a)  to 
arrive  at  a  fair  comparison.  As 
explained  above,  we  find  such  special 
circumstances  in  this  case.  Although 
§  353.56(b)  addresses  situations  other 
than  the  one  present  here,  the  same 
concern  to  achieve  a  fair  comparison 
which  caused  §  353.56(b)  to  be 
promulgated,  compels  us  to  make  a 
circumstance  of  sale  adjustment 
pursuant  lo  section  773[a)t4)(B)  of  the 
Act  in  order  to  arrive  al  a  fair 
comparison. 

Correction  of  Clerical.  Calculation,  and 
Trnnsf,riplion  F.rrors 

The  Department  also  pursuant  lo  this 
remand  corrected  the  following  clerical, 
calculation,  and  transcription  errors; 

(1)  Errors  were  made  when 
information  from  Borlem.  SJ\.. 
Empreedimentos  Industrials'  (Borlem) 
verified  response  was  transcribed  to 
determine  Borem's  net  U.S.  price  as 
regards  the  following  sales:  (a)  Product 
2705XY.  sale  date  12/13/85.  deduction 
for  ocean  freight;  (b)  product  2/05X1, 
s«Ie  date  12/31/85.  deduction  for  port 
charge:  (c)  product  2835XY.  sale  date 
12/4/85.  deduction  for  inland  freight  and 
port  charge;  (d)  product  2e35XJ.  sale 
date  12/31/85.  deduction  for  port  charge: 
(e)  product  2705Z,  sale  date  2/18/86, 
deduction  for  port  charge:  and  (f) 
product  2e35Z.  sale  date  2/18/86. 
deduction  for  port  charge.  These 
transcription  errors  led  to  calculation 
errors  in  determining  Borlpm's  net  U.S. 
price  for  the  specific  sales. 

(2)  Errors  were  made  in  (otuiing 
Borlem's  net  U.S.  price  for  the  jiinuar)' 
29. 198.  sale  of  product  2835XY  and  the 
February-  27. 1986.  sale  of  product 
2835RY. 

(3)  Invoice  dales  were  used  rather 
than  bill-of'lading  dates  to  represent  the 
date  of  shipment  for  the  calculation  of 
Borlem's  antidumping  duty  margins. 

(4)  KNV  Veiculos  E  Equipamentos. 
S.A.'s  (FNV).  December  1985  G&A  ratio 
was  used  for  the  entire  period  of 
investigation  rather  than  three  separate 
G&A  ratios  for  the  periods  December 
1985.  fanuary-Febnmry  1986.  and 
March-May  1986. 


Interested  Party  Comments 

Coninjvnt  1 

Petitioner  argues  that  Commerce's 
circumstance  of  sale  adjustment  is 
heretofore  unknown  and  contrary  lo  the 
plain  language  and  histor)-  of  the 
antidumping  statute.  Specifically,  the 
statute  limits  circumstance  of  sale 
adjustments  to  directly  related  sellmg 
expenses  and  foreign  market  value  only. 
The  equation  by  which  the  Department 
performs  the  circumstance  of  sale 
adjustment  in  this  case  reveals  that  the 
date  of  sale  exchange  rate  Is  the  item 
being  adjusted:  therefore,  such  an 
adjustment  is  contrary'  to  law. 

Respondents  argue  that  petitioner's 
assertion  that  the  circumstance  of  sale 
provision  of  section  773(a)(4)(B)  is 
limited  to  "directly  related  selling 
expenses  and  foreign  market  value"  is 
not  supported  by  the  statute  or 
Commerce  regulations.  That  is.  the 
specific  statutory  provision  refers  to 
"other  differences  in  circumstances  of 
sale."  not  to  other  differences  in  selling 
expenses,  and  allows  adjustments  for 
any  differences  in  circumstances  of  sale 
whii,h  affect  price  comparability.  Also, 
general  Department  practice  does  not 
limit  adjustments  to  selling  expenses  but 
rcfli^cts  a  variety  of  factors  in 
determining  price  comparability.  Finally. 
§  353  56(b)  of  the  Department's 
regulations  recognizes  that  exchange 
rate  fluctuations  can  affect  price 
comparability.  That  Commerce  did  not 
anticipate  the  facts  of  this  investigation 
when  it  drafted  its  regulations  dues  nut 
negate  the  necessity  for  applying  the 
logic  and  philosophy  inherent  in  this 
regulation  lo  the  remand  determinatiun. 

DOCPoailion 

We  disagree  with  petitioner  that  the 
circumstances  of  sale  adjustment  is 
contrary  to  the  language  and  history  of 
the  Act.  Section  773(a)(4)(B)  permits  an 
adjustment  to  foreign  market  value  for 
"other  circumstances  of  sale  '  without 
limiting  the  adjustment  lo  directly 
related  selling  expenses.  Similarly. 
§  353.15(a)  of  our  regulations  permit  an 
adjustment  for  "bona  fide  differences  in 
the  circumstances  of  sales  compared." 

While  petitioner  is  correct  that  the 
Department  typically  uses 
circumstances  of  sale  adjustments  to 
adjust  for  different  selling  expenses 
incurred  in  the  two  markets,  we  are  not 
precluded  from  using  this  provision  to 
achii've  a  result  that  reflects  economic 
realilj  and  is  consistent  with  the  basic 
purpose  of  the  Act.  In  this  regard,  in 
order  to  fairly  compare  foreign  market 
value  and  United  States  price  on  an 
equivalent  basis.  "|b|olh  values  ere 
subject  lo  adjustment  in  an  allempl  lo 


reconstruct  the  price  at  a  specific, 
"common"  poinl  in  the  chain  of 
commerce."  Smith-Corona  Croup  v. 
United  States.  713  F.2d  1568.  1571-72 
(Fed.  Cir.  1983).  cert,  denied.  465  U.S. 
1022  (1984). 

Lacking  a  circumstance  of  sale 
udjustment.  Commerce's  original  final 
determination  failed  to  achieve  this 
goal.  Specifically,  the  circumstances 
under  which  Commerce  constructed 
foreign  market  value  failed  to  adjust  for. 
and  thus  reconstruct,  a  reference  point 
whereby  these  values  are  being 
compared  with  the  U.S.  price  at  the 
same  point  in  time,  as  explained  above 
in  the  Supplemental  Information  section 
of  this  notice.  See  generally  Southwest 
Florida  Winter  Vegetable  Growers 
.Association  v.  United  Stales.  584  F. 
Supp.  10  (1984)  ((Commerce  took  account 
of  differences  in  ripeness  of  the 
merchandise  and  time  of  day  of  sale,  a 
concept  similar  to  the  rapid  devaluation 
resulting  from  a  hyperinflationary' 
economy,  in  order  lo  achieve  a  fair 
comparison). 

Finally,  as  aUo  explained  under  our 
Supplemental  Information  section,  our 
regulations  have  lung  recognized  that 
special  circumstances  may  require  us  to 
compensate  where  a  strict  application  of 
our  cunency  rules  leads  to  an  incorrect 
result.  Application  of  a  circumstance  of 
sale  adjustment  in  these  special 
situations  achieves  the  correct  and  fair 
result. 

Comment  2 

In  its  arguments  before  the  Court, 
petitioner  opposed  the  proposition  that 
Commerce  possessed  inherent  authority 
to  disregard  regulations  requiring  use  of 
the  exchange  rate  in  effect  on  the  date 
of  Rule.  According  to  petitioner,  the 
Department  agreed  with  this  viewpoint 
and  concluded  that  its  original 
calculation  of  foreign  market  viiiue  was 
proper.  The  remand  determination, 
however,  adjusts  the  exchange  rate 
dictated  by  19  CFR  353.56(a)  lo  "net-out  * 
the  effects  of  devaluation,  whereas  the 
regulation  requires  that  the  dale  of  sale 
exchange  rate  be  used  without 
modification.  This  remand 
determination,  then,  is  in  direct 
contravention  with  §  353.56(h)  and  the 
position  advanced  by  the  Department 
before  the  U.S.  Court  of  International 
Trade. 

DOC  Position 

This  remand  determination  is 
consistent  with  §  353.56(a)  of  our 
regulations  and  the  position  advanced 
by  the  Depertment  before  the  U.S.  Court 
of  International  Trade.  First.  Commerce 
argued  before  the  Court  that  we 
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properly  caiculdted  construcled  value  in 
accordance  with  19  U.S.C. 
1677b(e)(i)(A)  by  using  the  rt^placemenl 
costs  for  the  month  of  shipment.  As 
shown  in  our  section  on  Supplemental 
Information,  we  continue  to  maintain 
that  this  method  is  an  accurate 
calculation  of  constructed  value. 
Second.  Commerce  argued  before  the 
Court  that  our  decision  to  use  an 
exchange  rate  in  effect  as  of  the  date  of 
sale  (or  purchase)  was  in  accordance 
with  19  CFR  353.56(al(l).  We  continue  lo 
apply  this  section  of  our  regulations  in 
this  remand  determination  for  purposes 
of  currency  conversion. 

Commerce,  however,  also  argued 
before  the  Court  thai  the  above 
melhdologies  produced  a  result  which 
did  not  reflect  a  fair  comparison  of  the 
foreign  market  value  with  the  U.S.  piice. 
Consequently,  Commerce  requested  the 
Court  to  remand  the  investigation  to  us 
because,  as  we  stated  on  page  19  of  our 
brief.  "Commerce  did  not  adjust  the 
constructed  values  to  account  for 
inflation  occurring  between  the  date  of 
Sdle  and  the  date  of  shipment." 
Defendent's  Memorandum  Concerning 
PUintiffs  Motion  for  judgment  Upon  the 
Agency  Record  (March  14. 1988). 

The  rdmpani  inflation  In  Brazil  h«d  the 
effect  of  deprecidUng  the  value  of  the 
Brazilian  currency  in  relation  lo  United 
States  currency  during  the  time  period 
between  the  date  of  sale  and  the  date  of 
shipment  of  the  merchandise.  Consequently. 
Br.izilidn  cnjzeirrjs  were  worth  less  per  dollar 
(It  the  date  of  shipment  than  they  were  a(  the 
ddie  of  saJe.  Since  Commerce  calculated 
constructed  values  aa  of  the  date  of  shipment. 
It  should  have  made  some  adjustment  lo 
those  vdiues  to  reflect  the  additional  amount 
of  cruzeiros  required  lo  purchase  dollars  as  a 
consequence  of  the  inflation  which  occurred 
after  the  date  of  sale.  After  making  an 
appropriate  adiuslmenl.  Commerce  could 
have  ihen  converted  the  consiructed  value 
from  Brazilian  currency  to  United  States 
currency  as  of  the  date  of  sale  m  accordance 
with  19  CFR  353.56(a)(1). 

W.  20. 

The  methodology  set  forth  in  this 
remand  delermmation  allows  us  to 
make  the  necessary  adjustment  to 
foreign  market  value  in  a  manner  that  is 
in  accordance  with  law.  As  such,  it  is 
consistent  with  the  position  advanced 
by  the  Department  before  the  U.S.  Court 
of  International  Trade  and  §  353.56^8]  of 
our  regulations. 

Comment  3 

Petitioner  suggests  that  Commerce 
could  achieve  a  fair  result  if  it  used  a 
value  30  days  preceding  the  date  of 
export  shipment,  rather  than  the  value 
in  the  month  of  shipment,  to  calculate 
constructed  value.  That  is.  the  standard 
production  period  for  tubeless  steel  disc 


wheels  is  30  days.  The  statute  requires 
that  foreign  market  value  be  ascertained 
as  of  a  dale  preceding  the  date  of  export 
by  a  sufficient  penod  to  permit 
production  of  the  exported  merchandise 
in  the  ordinary  course  of  business.  Thus. 
Commerce  should  recalculate  foreign 
market  value  using  a  30-day  lag.  and.  to 
the  extent  that  the  margins  were 
artificial  because  a  statutory  lag  period 
was  not  included,  that  artificiality  will 
have  been  addressed.  The  suggested 
methodology  would  be  consistent  with 
the  statute  and  reduce  the  time  penod 
between  the  date  of  sale  to  the  United 
States  and  the  date  on  which 
constructed  value  was  determined. 

DOC  Position 

The  methodology  suggested  by 
petitioner  appears  to  be  subject  lo  the 
same  fault  that  was  present  in  the 
Department's  original  final 
determination.  The  circumstances  In 
which  foreign  market  value  would  be 
constructed  under  petitioner's 
methodology  would  fail  to  adjust  for, 
and  thus  reconstruct,  a  reference  point 
whereby  these  values  are  being 
compared  with  the  U.S.  price  at  the 
same  point  in  time.  Specifically,  it  would 
fail  to  adjust  fully  for  the  hypennflation 
that  occurred  during  the  long  lime 
periods  between  the  reported  dates  of 
sale  and  the  reported  dates  of  shipment 
for  lubeless  disc  wheels. 

Comment  4 

Petitioner  states  that  the  Department's 
remand  determination  ignores  the  fact 
that  respondents  have  absolute  control 
over  both  the  date  of  sale  and  the  date 
of  shipment.  It  is  within  respondents' 
power  to  control  both  dates,  and 
Commerce  has  no  authonty  to  alter 
those  dates  or  render  ihem  irrelevant. 

Respondents  consider  petitioner's 
comment  urelevant  for  the  followmg 
reasons:  Both  the  dale  of  sale  and  thp 
date  of  shipment  are  established  and 
have  been  used  by  Commerce  in  the 
context  of  this  investigation.  The 
implication  that  the  Department,  through 
its  methodology,  has  altered  these  dales 
is  wrong.  Commerce's  remand 
determination  has  recognized  the  effect 
of  these  dates  on  the  return  to  the 
manufacturer/exporter  and  has 
attempted  to  make  a  fair  comparison  in 
light  of  this  efTect. 

DOC  Position 

We  disagree  with  petitioner's 
statement  that  respondents  have 
absolute  contol  over  dates  of  sale  and 
shipment  for  two  reasons;  First,  in  order 
for  a  sale  lo  occur,  both  the  seller  and 
buyer  must  reach  an  agreement.  In  this 


respect  shipment  date  will  frequently  be 
one  of  the  terms  of  the  sales  agreement. 
Second,  even  if  we  assume  a  seller's 
alleged  control  of  these  dates,  such 
control  has  no  Impact  upon  the 
circumstance  of  sale  adjustment  we 
have  made  in  this  case.  The  adjustment 
merely  reflects  the  interrelationship  of 
domestic  inflation  m  Brazil  and  the 
depreciation  of  its  currency  against  the 
dollar.  That  is,  a  seller's  decision  lo 
delay  shipping  the  product  may  lead  to  a 
larger  adjustment  being  made  lo  foreign 
market  value,  but  because  costs  are 
continuing  to  Increase,  the  foreign 
market  value  calculated  would 
counterbalance  the  increased 
adjustment  since  it  would  be  higher  as 
well. 

Comment  5 

Respondents  slate  that  Commerces 
remand  determination  stops  short  of 
granting  them  a  full  fair  comparison 
between  United  States  price  and  foreign 
market  value  by  creating  arbitrary 
criteria  to  qualify  for  the  circumstance 
of  sale  adjustment.  The  normal  practice 
of  the  Department  is  lo  make  all 
currency  conversions  based  on  the 
quarterly  exchange  rate  in  effect  at  the 
time  of  purchase  unless  there  has  been  a 
five  percent  variance  from  the  quarterly 
rate,  in  which  case  the  daily  rate  ia  used. 
Commerce  has  never  applied  different 
exchange  rates  based  on  whether  or  not 
the  United  Stales  price  is  compared  with 
a  foreign  market  value  in  the  same  or  a 
different  month.  There  is  also  no  basis 
lo  distinguish  between  application  of  the 
adjustment  to  transactions  which  were 
sold  and  shipped  in  the  same  month  and 
those  which  were  sold  and  shipped  in 
different  months. 

Petitioner  argues  that  re.spondenls' 
request  for  further  retmement  of  the 
Department's  methodology  should  be 
rejected  because  the  cost  data  relied 
upon  are  average  monthly  data  which 
also  ignore  daily  changes  induced  by 
inflation.  TTiat  is.  the  cruzado  is  not 
devalued  because  respondents 
experience  inflation:  rather,  devaluation 
is  caused  by  inflation  generally  in  Brazil. 
Since  Commerce  Is  measuring  only  the 
average  effect  on  inflation  month  by 
month,  it  is  appropriate  to  measure 
inflation  based  devaluation  on  an 
equivalent  basis. 

DOCPos/tion 

We  agree  with  petitioner  ihal  the 
further  refinement  sought  by 
respondents  is  inappropriate  because  it 
would  necessitate  calculation  of  "daily" 
foreign  market  values. 
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Comment  6 


Respondents  assert  thai  Commerce's 
application  of  ihe  circumstance  of  sale 
adjustment  only  when  the  date  of  sale 
and  Ihe  ddte  of  shipment  occur  in 
different  months  is  not  supported  by  ihe 
fiicis  on  record.  While  Ihe  replacement 
costs  within  any  given  month  seldom 
vary  significanlly  prior  to  the 
Implementation  of  the  Cruzado  plan  at 
Ihe  end  of  February  1986.  currency 
devaluations  took  place  on  almost  a 
ddily  basis.  Where  the  reluro  lo  Ihe 
manufacturer/exporter  may  be  as  much 
as  15  percent  higher  if  the  shipment  is  on 
the  last  day  of  ihe  month  as  opposed  to 
Ihe  first  day  of  Ihe  month,  to  draw  a  line 
between  the  sale  and  shipment  al  the 
end  of  a  month  is  al  best  arbitrary. 

DOC  Position 

We  typically  calculate  monthly 
foreign  market  values  in 
hypertnflationary  cases  to  compensate 
for  the  distortions  that  would  arise  from 
using  a  single,  six-month  average  foreign 
market  value.  We  recognize  that  price 
and  cost  variation  within  a  single  month 
may  introduce  similar  distortions  but  on 
a  smaller  scale.  We  have  determined 
that  price/cost  variations  within  one 
month  are  not  so  great  as  to  warrant 
Ctdculating  foreign  market  value  on  a 
daih'  basis.  See  also  our  r'^sponse  to 
Comment  5. 

Comment  7 

Respondents  argue  that  when 
Commerce  decided  to  use  replacement 
costs  in  the  month  of  shipment  as  the 
basis  for  constructed  value,  rather  than 
actual  costs,  we  aUo  should  have  used 
either  replacement  costs  on  the  date  of 
purchase  and  applied  S  3S3.56(a)tl)  of 
our  regulations  or  disregarded 
§  353.56(a)(1)  and  applied  the  exchange 
rale  on  the  dale  of  shipment.  Any  other 
methodology  result.^  in  a  serious 
distortion  of  the  price-lo-cost  and  price- 
to-constnided  value  comparisons 
because  il  only  reflects  Ihe  inflation  of 
costs  and  not  Ihe  fact  that  the  currency 
devaluation  offsets  the  effects  of  the 
cost  of  inflation.  The  return  to  the 
manufacturer/exporter  is  not  adversely 
affected  between  sale  and  shipment 
even  when  replacements  costs  are  used 
if  the  devaluation  is  equal  lo  or  exceeds 
inflation. 

Pelitioner  argues  that  the  antidumping 
statute  IS  not  designed  lo  evaluate  the 
comparative  rate  of  return  on  home 
market  and  U.S.  sales.  Rather,  the 
statute  is  designed  to  compare  prices  al 
equivalent  levels  of  trade  to  determine 


whether  imported  merchandise  is  being 
sold  at  a  lower  price  than  is  charged  in 
home  or  third  country  markets.  The 
construcled  value  provision  of  the  Act 
expects  Commerce  lo  determine  the  cost 
of  the  exported  merchandise  plus  profit 
and  then  compare  that  value  with  the 
VS.  price  as  of  the  dale  Ihe  price  was 
set.  The  statute  does  not  require  this 
comparison  lo  occur  on  a  single  day. 
Rather,  the  statute  requires  that  Ihe 
selling  price  of  the  merchandise  be 
compared  with  lis  costs  irrespective  of 
when  price  Is  set  in  relation  lo  when 
costs  are  incurred. 

DOC  Position 

We  disagree  with  respondents  for  the 
following  reasons:  First,  as  explained  in 
our  response  to  Comment  2.  Commerce 
calculates  consiructed  value,  in  pari,  by 
adding  the  cost  of  materials  and  of 
fabrication  as  of  the  date  of  exportation 
of  the  merchandise.  19  U.S.C. 
1677blc)(l)(A).  Therefore.  Commerce  is 
required  by  statute  to  determine 
construcled  value  at  the  date  of 
shipment  and  cannot,  as  respondents 
suggest.  Ignore  the  Act  and  calculate 
replacement  costs  as  of  the  dale  of  sale 
[purchase). 

Second,  otjr  regulations  require  that 
any  necessary  conversion  of  a  foreign 
currency  into  its  equivalent  in  United 
Stales  currency  shall  be  made  as  of  the 
date  of  purchase  or  agreement  to 
purchase  if  Ihe  purchase  price  is  an 
element  of  the  comparison.  19  CFR 
353.56(aHl).  The  only  instance  in  which 
we  could  disregard  this  regulation  is 
where  it  conflicts  with  the  undeHying 
statute.  See  Red Raspbftrries  from 
Canada:  Final  Determination  of  Soles  at 
Less  Than  Fair  Vahe.  50  FR  19708. 
19771  [\9Q5),  sustained.  Washington  Red 
Raspberries  (Commission  v.  United 
States,  657  F.  Supp.  537.  544-45  (CIT 
1987).  That  is  not  the  case  here. 
Therefore.  Commerce  is  required  by 
regulation  lo  use  the  exchange  rale  in 
effect  as  of  the  date  of  sale. 

We  also  disagree  with  petitioner's 
concluding  remark  that  the  statute 
requires  a  comparison  of  price  and  cost 
regardless  of  when  prices  are  set 
relative  lo  when  costs  are  incurred  Our 
practice  of  calculating  monthly  foreign 
market  values  in  hyperinflalionary 
economies,  lo  which  petitioner  does  not 
object  is  an  example  of  making 
comparisons  on  a  relatively 
contemporaneous  basis.  Our  use  of 
replacement  costs  to  measure  foreign 


market  values  m  hyperinflalionar^' 
economies,  lo  which  petitioner  does  not 
object,  is  also  an  example  of  making 
comparisons  on  a  relatively 
contemporaneous  basis. 

Amendment  lo  Final  Delerminatioa  and 
Antidumping  Duly  Order 

The  final  determination  and 
antidumping  duty  order  on  lubeless  disc 
wheels  from  Brazil  are  hereby  amended 
lo  incorpurale  the  above  changes.  The 
results  of  this  amdftded  determination 
are  as  follows: 


ManufKturer/produoer/etiporter , 


"T 


FNV  vocu*os  E  Equlpamentos.  SA 

AHMhOMf 

to  84 

Suspension  of  Liquidation — Borlrm.  .Ml 
Others 

In  accordance  with  sections  736  and 
751  of  the  Act.  the  Department  directs 
United  States  Customs  officers  to 
assess,  upon  further  advice  by  Ihe 
administering  authority  pursuant  to 
section  736(a](l)  of  the  Acl.  antidumping 
duties  for  Borlem  and  all  other 
manufacturers,  producers,  and 
exporters,  on  or  after  ihe  date  of  the 
publication  of  this  notice,  equal  to  the 
amount  by  which  the  foreign  market 
V  alue  of  their  merchandise  exceeds  the 
United  Stales  price  for  entries  of 
tubeless  steel  disc  wheels  from  BraziL 

Termination  of  Su«!p»?nsion  of 
IJquidation — FN\' 

The  Department  considers  any  rate 
less  than  0.5  percent  lo  be  de  minimis. 
19  CFR  353.24.  In  accordance  with 
section  735lc)(2)(A)  of  the  Acl,  we  are 
directing  the  United  States  Customs 
Service  to  terminate  the  suspension  of 
liquidation  for  all  entries  of  tutieless 
steel  disc  wheels  from  Brazil  by  FNV 
thill  were  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
April  29. 1987.  All  eslimaled 
antidumping  duties  depusiled  should  be 
refunded. 
|an  W.  Mares, 

Assistant  Secretory  for  Import 
Administration. 
August  31.  10B8. 

[FR  Doc  B8-2fl272  Filed  9-6-fi8;  A:45  am| 
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I  C-50e-B02.  C-5S9-803  and  C-55O-B02 1 

Postponement  of  Preliminary 
Countervailing  Duty  Determinations: 
Industrial  Belts  and  Components  and 
Parts  Thereof.  Whether  Cured  or 
Uncured,  from  Israel,  Singapore  and 
South  Korea 

AGENCv:  liupur;  Aiiministrutiun. 
Inlemalional  Trailp  Administration. 
Commprce. 
action:  Notice. 

summary:  Hdsed  upon  ihe  request  of 
ptijiionc  r.  the  Cates  Rubber  Company, 
Ihe  Departmont  of  Commerce  (the 
Ut'partmcnl)  is  postponing  its 
pr(f!iminar>'  determinations  in  the 
CDunlcrvailing  duty  investigations  of 
induslhiil  belts  and  components  and 
parts  thereof,  whether  cured  or  uncured. 
from  Israel.  Singapore  and  South  Korea. 
The  preliminary  determinations  will  be 
madi-  'in  or  before  November  28.  1988. 

EFFCCTIVE  DATE:  September  7.  1988 

FOR  FURTHER  INFORMATION  CONTACT: 

H.t'h.-r.i  Tillm.in  a:  RicK  H.Mr.nj;.  Office 
ot  Investigations,  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW.. 
Washington.  DC  20230:  leiephone  (202) 
3:*''-::«6or377-oifi". 

SUPPLEMENTARY  INFORMATION:  On  |uly 
20.  1WJ8  the  Department  initiated 
countervailing  duty  investigations  on 
industrial  belts  and  components  and 
parts  thereof,  whether  cured  or  uncured. 
for  Israel.  Singapore  and  South  Korea.  In 
our  notices  of  initiation  we  stated  that 
wp  would  issue  our  preliminary 
determinations  on  or  before  September 
23. 1988  (53  FR  28042-28047.  July  26. 
108fl|. 

On  August  28. 1988.  the  petitioner 
nied  a  request  that  the  preliminary 
determinations  in  these  investigations 
be  postponed  for  65  days. 

Section  703(c|(l)(Al  of  the  Tariff  Act 
of  1930.  as  amended  (Ihe  Ar.t).  provides 
that  a  preliminary  determination  in  a 
countervhiling  duty  investigation  may 
be  postponed  where  the  petitioner  has 
made  a  timely  request  for  such  a 
postponement.  Pursuant  to  this 
provision,  and  the  timely  request  by 
petitioner  in  these  investigations,  the 
Department  is  postponing  its 
preliminary  determinations  until  no  later 
than  .November  28, 1988. 


This  notice  is  published  pursuant  to 
section  703(c|12)  of  the  Act. 

AukjuM  31.  1968 
I  an  W.  Mores, 

\-^>'.>tanl S«yi. notary  forlmpi-rt 

t,  'm:rtstr\iliim. 

\W.  IK.r.,  ftH-:UJ~l  Filed  9-6~6&  6:45  «m| 
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The  Johns  Hopkins  Untversjty  et  al.; 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
InstrunnenU 

This  Is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651.  80  Stat  697;  IS  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  1523. 
US  Department  of  Commerce.  14lh  and 
Constitution  .Avenue.  NW'..  Washington, 
DC. 

Docket  No.:  88-142.  ApplicQPt: 
National  Institutes  of  Environnienlai 
Health  Sciences.  Research  Triangle 
Park.  NC  27709.  Intaided  Use:  See 
notice  at  53  FR  15100,  April  27,  1988 

Docket  No.:  85-168.  Applicant: 
University  of  California.  San  Francisco. 
CA  94143.  Intended  Use:  See  notice  at  53 
FR  18329.  May  23. 1988- 

Docket  No.:  88-177.  Applicant:  The 
Johns  Hopkins  University.  Baltimore. 
MD  21205.  Intended  Use:  See  notice  at 
53  FR  20153,  |une  2, 1988.  Instrument: 
Quench-Flow  Rapid  Kinetics  Apparatus. 
Model  PQ-53. 

Manufacluivr  Hi-Tech  Scientific.  Inc. 
United  Kingdom. 

ftt'Qsons  for  this  deci:iion:  The  foreign 
Instrument  provides  pneumatic  drives 
and  event  markers  to  permit  precise 
aging  times  down  to  a  millisecond 
Adiirc  Submitted  by:  The  National 
Institutes  of  Health.  July  21. 1988. 

Comments:  None  received. 

Decfsion:  Approved-  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
manufactured  In  the  United  Stijtfs.  The 
National  Institutes  of  Health  advises 
that  |1)  ihe  capabilities  of  the  foreign 
instrument  are  pertinent  to  each 
applicant's  intended  purpose  and  (2)  il 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
for  the  Intended  use  of  the  instrument. 


We  know  of  no  other  instrument  or 
app.iratuB  being  manufactured  in  the 
United  Slates  which  is  of  equivalent 
scientific  value  to  the  foreign 
instrument. 
Frank  W.  Creek 

D'tf^tor.  Statutory  Import  Programs  Staff. 
jFR  Doc  B&-2026a  Filed  &-6-Ba  8:45  am| 
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The  University  of  Texas  Health 
Science  Center  at  San  Antonio  et  al.: 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(i )  of  the 
Educational,  Scientific,  and  Cultural 
Matenals  Importation  Act  of  1966  (Pub. 
L.  B9-B51.  80  Stat.  897: 15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  1523, 
U.S.  Department  of  Commerce.  14th  and 
Constitution  Avenue.  NW..  Washington. 
DC 

Docket  No.:  88-106.  App/icant:The 
University  of  Texas  Health  Science 
Center  at  San  Antonio,  San  Antonio.  TX 
78284  Instrument:  Combined  SFM-3. 
Three  Syringe  Stopped  Flow  Module 
and  QFM-6  Five  Syringe  Quenched 
Flow  Module.  Manufacturer:  Biologic, 
France.  Intended  Use:  See  notice  at  53 
FR  15im.  April  27. 1988. 

Docket  No.:  88-171.  Applicant: 
Vanderbill  University.  Nashville,  TN 
37235.  Instrument: 
Spectrofluophotometer  and  Rapld- 
Mixin"  and  Rapid-Quench  Apparatus. 
Manufacturer.  Biologic.  Co..  France. 
Intended  Use:  See  notice  al  53  FR  18330. 
Ma>  23. 1988. 

Heasons  for  this  Decision:  The  foreign 
inRtnimenta  provide:  (1)  Three 
independently  movable  syringes.  (2) 
programmable  mixing  ratios  (up  to  100 
to  1 ).  and  (3)  multiple  quench  capability. 
Advice  Submitted  b\   1  he  national 
Institutes  of  Health,  |uly  21.  1988. 

Comments:  None  received. 

Derision:  Approved.  No  instrument  of 
equivalent  scientinc  value  lo  the  foreign 
instruments,  for  such  purposes  as  each 
is  intended  lo  be  used,  is  being 
manufactured  in  the  United  Slates.  The 
National  Institutes  of  Health  advises 
that  (1)  the  capabilities  of  each  of  the 
foreign  instniments  described  above  are 
pf;rtincni  to  ear.h  applicant's  intended 
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i     pose  and  (2)  it  knows  nf  no  domestic 
jriStrument  or  apparatus  of  equivalent 
scientific  value  for  the  intended  use  of 
each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  Is  of  equivalent 
Bcientific  value  to  either  of  thp  foreign 
instruments. 
Frank  W.  Creek 

Director.  Statutory  Import  Pragramt  Stuff. 
\Vn  D(>c  HS^2»269  Piled  9-&-Ba:  8:45  am) 
BILUNO  COOe  UIO-OS-M 

University  of  Nevada — Rerw;  Decision 
on  Application  tor  Duty-Free  Entry  ot 
Scientific  Instrurrwnt 

This  df'ctsron  is  made  pursuant  to 
section  6(c)  of  the  F-ducutional. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-t>51. 
80  Stat.  897: 15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5:00  p.m.  in  Room  1523.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue.  NW.,  Washington, 
DC 

Docket  No.  88-020.  Applicant: 
Umversity  of  Nevada.  Reno,  NV  89557- 
0047.  Instrument:  Machine  Test  Bed  and 
Control  Console.  Manufacturer:  Lloyd 
Instruments.  PLC.  United  Kingdom. 
Intended  Use:  See  notice  at  52  FR  46640. 
December  9. 1987. 

Comments:  None  received. 

Deci'sons:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  Statts. 

/l«?as(;/Ts.' The  foreign  apparatus 
enables  the  teaching  of  autcmaltrd  mine 
plant  design  from  pumpmg  and  drainage 
to  operational  characteristics  of 
pneumatic  and  hydraulic  transport, 
conveyors,  hoisting,  etc- 

Mine  Safety  and  Health 
Administration  of  Bureau  of  Mines  has 
advised  us  that  (1)  this  capability  is 
pertinent  lo  the  applicant's  intended 
purposes  and  (2)  it  knows  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scienbfic  value  to  Ihe  foreign 
instrument  for  the  applicant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Craet, 

Director.  Statutcry  Import  Programs  Staff 
|KR  Doc  68-20270  filtfti  9-&-W;  6:45  am| 
nUJNQ  COOC  SStO-OS-M 


National  Oceanic  and  Atmospfwric 
Administration 

Coastal  Zone  Managentent;  Federal 
Consistency  Appeal  by  Chevron 
U.S.A..  Inc.  from  Objections  by  tfie 
California  Coastal  Commission 

AGENCY:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  appeal  and  request  for 

comments. 

On  luly  5. 1968.  the  Secretary  of 
Commerce  received  a  notice  of  appeal 
from  Chevron  U.S.A..  Inc.  IChevron). 
Chevron  is  appealing  lo  the  Secretary 
under  section  307(cM3)(B)  of  the  Coastal 
Zone  Management  Act  (CZMA)  and  the 
Department's  implementinj!  regulations. 
15  CFR  Part  930.  Subpart  H.  The  appeal 
is  taken  from  objections  by  the 
California  Coastal  Commission 
ICommission)  to  Chevron  s  consistency 
certifications  for  its  proposed  Plan  of 
Exploration  (POF.)  and  an  individual 
National  Pollutant  Dtschar);e 
Elimination  System  (NPDE.*^)  permit  for 
DCS  Lease  P^25.  OCS  Lease  P-0525  is 
located  approximately  twelve  miles 
south  of  the  City  of  Santa  Barbara  and 
fifteen  miles  west  of  the  City  of  Ventura. 

The  CZMA  provides  that  a  timely 
objection  by  a  state  to  a  consistency 
certification  pn^cludrs  any  Federal 
agency  from  issuing  licenses  or  permits 
for  the  activity  unless  the  Secretary  of 
Commerce  finds  that  the  activity  is 
either  "consistent  with  Ihe  objectives" 
of  the  CZMA  (Ground  I)  or  "necessari' 
in  the  interest  of  national  security" 
(Ground  II).  Section  307lc)(3)tB).  To 
make  such  a  determination,  the 
Secretary  must  find  that  the  proposed 
project  satisfies  the  requirements  of  15 
CFR  930.121  or  930.122. 

Chevron  requests  that  the  Secretary 
override  the  Commission's  consistency 
objections  based  on  (^rounds  I  and  II.  To 
make  the  determination  that  proposed 
activity  is  "consistent  with  the 
objectives"  of  tht?  CZMA.  the  Secretary 
must  find  that  (1)  the  proposed  activity 
furthers  one  or  more  of  the  national 
objectives  or  purposes  contained  in 
sections  302  or  303  of  the  CZ.MA;  (2)  the 
adverse  effects  of  the  proposed  activity 
do  not  outweigh  its  contribution  to  the 
national  interest:  (3)  the  proposed 
activity  will  not  violate  the  Clean  Air 
Act  or  the  Federal  Water  Pollution 
Control  Act;  and  (4}  no  reasonable 
alternative  is  available  that  would 
permit  the  activity  lo  be  conducted  Ir.  a 
manner  consistent  with  California  s 
coastal  management  pmgrara.  Sre  15 
era  930.121.  To  make  the  determination 
that  the  proposed  activity  is  "necessary 


in  the  interest  of  national  security."  the 
Secretary  must  find  that  a  national 
defense  or  other  national  security 
interest  would  be  significantly  impaired 
if  the  proposed  activity  is  not  permitted 
to  go  forward  as  proposed- 15  C>"R 
930.122(1987). 

In  a  pnicedural  ruling  issued  on 
August  19.  1988.  the  objection  lo  the 
individual  N'PUES  permit  was  found  lo 
be  invalid.  Therefore,  only  the  proposed 
POE  is  the  subject  of  this  appeal.  Public 
comments  are  invited  on  the  findings 
that  the  Secretary  must  make  as  set 
forth  in  the  regulations  at  15  CFR  930  121 
and  930.122.  Comments  are  dup  within 
thirty  days  of  the  publication  of  this 
notice  and  should  be  sent  to  Katherine 
A.  Pease.  Assistant  General  Counsel  for 
Ocean  Services.  OfTice  of  General 
Counsel,  National  Oceanic  and 
Atmospheric  Administration  (NO/VA). 
U.S.  UpparlmenI  of  Commerce.  1825 
Connecticut  Avenue.  N'W..  Suite  603. 
Washington.  DC  20235.  Copies  of 
comments  should  also  be  sent  lo 
Carolyn  Small.  Elsquire,  California 
Coastal  Comr.iissiun.  631  Howard 
Street.  San  Francisco,  CA  94105  and 
Richard  ].  Harris,  Esquire.  Chevron 
U.S.A..  Inc..  P.O.  Box  5050.  San  Ramon. 
C^  94583-0905. 

All  nonconfidrntial  documents 
submitted  or  received  in  this  appeal  arp 
available  for  pvihlir  inspection  during 
business  hours  at  the  offices  of  the 
California  Coastal  Commission. 
Chevron  r.S.A_  inc.  and  the  Office  of 
the  Assistant  Gi'ntTul  Counsel  for 
Ocean  SfrvicfS,  \0/\A. 
FOR  ADOmONAL  INFORMATION  COffTACT! 

Katherine  Pease,  Assistant  General 
Counsel  for  Ocean  Services.  Office  of 
General  Counsel.  National  Ocranic  and 
Atmospheric  Administration  (NOA.\l. 
U.S.  Department  of  Commerce.  1825 
Connecticut  Avenue.  NW..  Suite  603. 
Washington.  DC  20235.  (202)  673-5200. 

(Fedr^ral  Domestic  Assistant  Catalog!  No. 
Jl  419  Coastal  Zone  Mana^emvnl  tVoj^rara 
As!-:i«l*fnc*!) 

D^IP.  August  31.  1988 
VVtUtam  E.  Evans. 

Under  Secretary  for  Oceans  and  .4  tmuspt'ete. 
(FR  Doc  88-20281  Filed  ft-6-8a;  8:45  am| 
BILUMG  COOC  asKmMi 


Coastal  Zone  Management:  Federal 
Consistency  Appeal  by  Conoco,  Inc. 
From  Objections  by  the  CaUfornia 
Coastal  Commission 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration. 
Commerce. 


34572 Federal  Register  /  Vol.  53.  No.  173  /  Wedni.-sd.iy.  September  7,  19BB  /  Nolices 


AcnoN:  Notice  of  appeal  and  request  for 

comments. 

On  |uly  5,  1988.  the  Secretary  of 
Commerce  received  a  notice  of  appeal 
from  Conoco,  Inc.  (Conoco).  Conoco  is 
appealing  to  the  Secretary  under  section 
307(c)(3)(B|  of  the  Coastal  Zone 
Management  Act  (CZMA)  and  the 
Department's  implementing  regulation.i, 
13  CFR  Part  930,  Subpart  H  The  appeal 
IS  taken  from  oh|eclions  by  the 
California  Coastal  Commission 
(Commission)  to  Conoco's  consistency 
certifications  for  its  proposed  Plan  of 
E.xploration  (POE)  and  an  individual 
National  Pollutant  Discharge 
Elimination  System  (.N'PDES)  permit  for 
OCS  Lea.se  P-0522.  OCS  I^ase  P-0522  is 
located  approximately  nine  miles  south 
of  the  City  of  Santa  Barbara. 

The  CZ.MZ  provides  that  a  timely 
objection  by  a  state  to  a  consistency 
certification  precludes  any  Federal 
agency  from  issuing  licenses  or  permits 
for  the  activity  unless  the  Secretary  of 
Commerce  finds  that  the  activity  is 
either  "consistent  with  the  objectives'" 
of  the  CZNLA  (Ground  I)  or  "necessary 
m  the  interest  of  national  security" 
(Ground  II).  Section  307(c)(3)(B).  To 
make  such  a  determination,  the 
Secretary  must  find  that  the  proposed 
project  satisfies  the  requirements  of  15 
CFR  930.121  or  930.122. 

Conoco  requests  that  the  Secretary 
override  the  Commission's  consistency 
objections  based  on  Grounds  I  and  II.  To 
make  the  determination  that  proposed 
activity  is  "consistent  with  the 
objectives  "  of  the  CZM.A,  the  Secretary 
must  find  that  (1)  the  proposed  activity 
furthers  one  or  more  of  the  national 
objectives  or  purposes  contained  in 
section  302  or  .303  of  the  CZMA;  (2)  the 
adverse  effects  of  the  proposed  activity 
do  not  outweigh  its  contribution  to  the 
national  interest:  (3)  the  proposed 
■iclnny  will  not  violate  the  Clean  Air 
Act  or  the  Federal  Water  Pollution 
Control  Act:  and  (4)  no  reasonable 
alternative  is  available  that  would 
permit  the  activity  to  be  conducted  in  a 
manner  consiitent  with  California's 
coastal  management  program.  See  15 
ere  930.121.  To  make  the  determination 
that  the  proposed  activity  is  "necessary 
in  the  interest  of  national  security."  the 
Secretary  must  find  that  a  national 
defense  or  other  national  security 
inleresi  would  be  significantly  impaired 
if  the  proposed  activity  is  not  permitted 
to  go  forward  as  proposed.  15  CFR 
930.122  (1987). 

In  a  procedural  ruling  Issued  on 
August  19. 1988.  the  objection  to  the 
individual  NPDES  permit  was  found  to 
be  invalid  Therefore,  only  the  proposed 
POE  is  the  subject  of  this  appeal.  Public 


comments  are  invited  on  the  findings 
that  the  Secretary  must  make  as  set 
forth  in  the  regulations  at  15  CFR  930  121 
and  930.122.  Comments  are  due  within 
thirty  days  of  the  publication  of  this 
notice  and  should  be  sent  to  Kathcrine 
A.  Pease.  Assistant  General  Counsel  for 
Ocean  Services.  Office  of  General 
Counsel.  National  Oceanic  and 
Atomospheric  Administration  (NOAA). 
U.S.  Department  of  Commerce.  1B25 
Connecticut  Avenue.  NW..  Suite  803. 
Washington.  DC  20235.  Copies  of 
comments  should  also  be  sent  to 
Carolyn  Small.  Esquire,  California 
Coastal  Commission.  631  Howard 
Street.  San  Francisco,  CA  94105:  John  R. 
FJdridge.  Esquire,  Conoco.  Inc.,  P.O.  Box 
2197.  Houston.  TX  77252-2197;  and 
Shelby  Moore.  Esquire.  827  Slate  Street, 
Suite  8.  Santa  Barbara,  CA  93101. 
All  nonconfidential  documents 
submitted  or  received  in  this  appeal  are 
available  for  public  inspection  during 
business  hours  at  the  offices  of  the 
California  Coastal  Commission,  Conoco. 
Inc.  and  the  Office  of  the  Assistant 
Cieneral  Coimsel  for  Ocean  Ser\'icps 
NOAA 
FOM  AOOtnONAL  INFORMA'nON  CONTACT: 

Katherine  A.  Pease.  Assistant  General 
Counsel  for  Ocean  Ser\ices.  Office  of 
General  Counsel,  National  Oceanic  and 
Atomospheric  Administration  (NOAA). 
U.S.  Department  of  Commerce.  1825 
Connecticut  Avenue.  NW..  Suite  603. 
Washington.  DC  20235.  (202)  673-5200 

{FetJerHl  DomesUc  Assistant  Catalog  No. 
11.419  CoBslal  Zone  Managcmenl  Pmgram 
Assistance) 

Dale:  August  31.  1988. 
WiUiam  E  Evan>, 

VniJcr  Sccrf}tary'  for  Oceans  and  Atomsphtrv 
(FR  Uoc  88-20282  Filed  0-6-88;  8:45  am) 
•ILUMQ  cooc  ist»4e-« 


Deep  Seabed  Mining;  Provisional 
Impact  Reference  Area 

AOeMCV;  National  Oceanic  and 
Atmospheric  Administration. 
Commerce. 

ACTION:  Receipt  of  Proposal  from  Ocean 
Mining  Associates  (DMA)  Identifying  a 
Provisiona)  Impact  Reference  Area 
Within  Deep  Seabed  Hard  Mineral 
Resources  Exploration  License  USA-3 

summary:  On  May  19. 1988.  Ocean 
Mining  A.ssociales  (OMA)  submitted  to 
the  National  Oceanic  and  Atmospheric 
Administration  (NOAA)  a  proposal 
identifying  the  interim  impact  reference 
area  alluded  to  in  the  May  16. 1988. 
Federal  Register  notice  (53  FR  17237) 
which  designated  an  environmental 
reference  area  in  OMA's  license  area 
The  proposal  was  clarified  in  a  letter 


from  OMA  dated  August  7. 1988.  This 
newly  identified  area  is  characterized 
by  OMA  as  representative  of  the 
environmental  characteristic  of  the 
entire  license  area.  In  addition,  portions 
of  it  have  been  tentatively  scheduled  by 
OMA  to  be  mained  early  in  the  permit 
term.  Accordingly,  it  is  proposed  to  be 
used  for  the  monitoring  of  benthic 
impact  during  further  mining  operations. 
It  is  further  proposed  that  the  area  be 
selected  provisionally  prior  to 
application  for  a  commercial  recovery 
permit  and  called  a  provisional  impact 
reference  area  (PIRA) 

Coordinates  for  the  4.629  km''  PIRA. 
which  is  located  centrally  within  OMA's 
operational  area,  are  as  follows: 


Turrwig  pcMila 

Lauude 
(Nortli) 

Longmida 

IS  OS 
liOS 

14'«1 

14  40 
1505 

15  05 
14  30 
14  30 
14  56 
14'SS 

126'40 

12S  55 

125  55 

in 

Selection  oF  this  area  is  further 
enhanced  by  impingement  and/ur 
proximity  of  subareas  upon  NOAA's 
Deep  Ocean  Mining  Study  (DOMES) 
"Site  C".  at  least  one  other  potential 
OMA  early  mining  site,  and  a  previously 
monitored  OMA  test  site.  Additionally, 
the  configuration  oF  (he  area  lends  itself 
to  the  potential  ease  oF  tracking  the 
suspended  sediment  plume  created  by 
mining  activity  and  transported  by 
currents  from  verying  directions  During 
the  term  of  its  exploration  license.  OMA 
has  agreed  to  make  available  to  NOAA 
all  biological  data  and  samples  germane 
tu  the  impact  area. 

The  early  designation  of 
'prrservational'  and  "impact"  areas 
against  which  the  extent  of  commercial 
mining's  impact  on  the  benthic 
community  can  be  compared,  will 
provide  predictability  to  both  industry 
and  Federal  programs.  NOAA  is 
considering  the  OMA  proposal,  and  will 
provide  notice  when  a  determination  is 
mn(ic  on  the  proposal. 

FOR  FURTHER  INFORMATION  CONTACT. 

James  P.  Lawless  or  John  W.  Padan. 
Ocean  Minerals  and  Energ>'  Division. 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service. 
National  Oceanic  and  Atmospheric 
Administration.  1B2S  Connecticut 
Avenue.  NW..  Suite  710.  Washington. 
DC  202.15.  (202)  B73-5117. 
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Dated-  August  30.  lR8fl. 
Thomas  \.  Maginnis, 

Aasislanl  Administrator  fur  Ocean  Services 

arid  Coastal  Zone  Management. 

tFR  Dnr  BR -20292  Filed  *-0-«a:fi  45  am) 

BILLiltG  cooc  3S10-t3-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  a  New  Export  Visa 
Arrangement  (or  Certain  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  Sri  Lanka 

agency:  Committee  for  the 

Implementation  of  Textile  agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commisioner  of  Customs  establishing  a 

new  export  visa  arrangement. 

EFFECTIVE  DATE:  September  12. 1988. 
authority:  Executive  Order  11651  of 
March  3.  1972,  as  amended;  Section  204 
of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 

Kimbang  l*hani.  International  Tradt; 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377^312. 
SUPPLEMENTARY  INFORMATION:  During 

recent  negotiations,  the  Governments  of 
the  United  States  and  Sri  Lanka  agreed 
to  establish  a  new  export  visa 
arrangement. 

A  copy  of  the  visa  arrangement  is 
available  from  the  Textiles  Division, 
Economic  Bureau.  U.S.  Department  of 
Stale.  (202)  647-1998. 

A  description  of  the  textile  categories 
in  terms  of  TSU.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedues  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745.  published  December  18. 
1987)  Also  see  44  FR  36221.  published 
on  June  21,  1979;  and  53  FR  20158. 
published  on  fune  2, 1988. 
lames  H.  Babb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agivements. 

Committee  For  The  Implemeotatioo  of  Textile 
Agreements 

September  1. 1988. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229 
Dear  Mr.  Commissioner  This  directive 
cancels  and  supersedes,  the  directive  Issued 
to  you  on  June  15, 1979.  as  amended,  by  the 
Chairmnn.  Comroitiee  for  the  Implemenlotion 
of  Textile  Agre<*ments.  establishing  an  export 


visa  arrangement  for  certain  cotton,  wool  and 
man-made  fiber  textile  products  from  Sri 
Lanlta. 

F.fiective  on  September  12. 1988,  you  are 
directed  to  prohibit  entry  into  the  Customs 
territory  of  the  United  Stales  (i.e..  the  50 
Stales,  the  Dislricl  of  Columbia  and  the 
Commonwealth  of  Puerto  Rico)  for 
consumption  and  withdrawal  From 
warehouse  for  consumption  of  textiles  and 
textile  products  of  cotton,  wool  and  m>in- 
niade  fibers,  other  vegetable  fibers,  blends  of 
any  of  the  foregoing  fibers  and  blends 
contriming  silk,  but  this  restriction  does  not 
include  garments  which  conlain  70  percent  or 
more  silk  by  weigh)  (unless  they  also  contain 
over  17  percent  by  weight  wool),  or  products 
other  than  garments  which  conlain  BS  percent 
or  more  silk  by  wehghl.  in  Categories  200- 
239,  300-369.  400-469.  600-670  and  831-659. 
including  p<)rt  and  merged  categories  (see 
enclosures  A  and  B).  produced  or 
manufactured  in  Sri  Lanka  and  exported  on 
or  after  June  1. 1988  from  Sii  Lanl^a  for  which 
the  Covenimeni  of  Sri  Lanka  has  not  issued 
en  appnjphate  visa  fully  described  tielow. 
Should  additional  categories,  mcriji'd 
categories  or  part  categories  be  added  to  the 
bilateral  agreement  or  become  subject  to 
impori  quotas,  the  entire  category  or 
categories  shall  be  automatically  included  in 
the  coverage  of  the  visa  arrangement. 
Merchandise  exporied  on  or  after  the  dale 
the  categoryfs)  is  added  to  the  agreement  or 
becomes  subject  to  import  quotas  shdil 
require  a  visa.  NutiHcatinn  will  be  provided 
when  additions  or  changes  are  made. 

A  visa  must  accompany  each  commercial 
shipment  of  the  aforementioned  textiles  and 
textile  products.  A  circular  stamped  marking 
in  blue  ink  wilt  appear  on  the  front  of  the 
origindl  commercial  invoice  (formeriy  Special 
Customs  Invoice  form  5515|  or  its  successor 
document.  The  original  visa  shall  not  be 
stamped  on  duplicate  copies  of  the  Special 
Customs  Invoice.  The  original  of  the  Special 
Customs  Invoice  form  with  the  original  visa 
stamp  will  be  required  to  enter  the  shipment 
into  the  United  States.  Duplicates  of  the 
invoice  and/or  visa  may  not  be  used  for  this 
purpose. 

Each  visa  stamp  shall  include  the  Following 
information: 

1.  The  visa  number  The  visa  number  shiill 
be  the  standard  nine  digit  visa  number, 
beginning  with  one  numerical  digit  for  the 
las)  digit  of  the  calendar  year  of  export, 
followed  l)y  the  two  character  alpha  country 
code  specified  by  the  International 
Organization  for  Standardization  (ISO),  and 
six  digit  numerical  serial  number  identifying 
the  shipment;  e.g.,  BLK123456). 

2-  The  dale  of  issuance.  The  dale  of 
issuance  shall  be  the  day.  month  and  year  on 
which  the  visa  was  issued. 

3.  Tlie  signature  of  the  issuing  ofl'iciat. 

4.  The  correct  calegory(s).  merged 
categorj'fs).  part  category(s).  quantilyls]  and 
uniils)  of  quantity  provided  for  in  the  U.S. 
Department  of  Commerce  CORRELATION 
and  in  the  U.S.  Tanff  Schedules  of  the  United 
Stales  Annotated  (TSUSA)  (eg..  "Cat.  340- 
510  DZ) 

Quantities  must  be  staled  in  whole 
numbers.  Decimals  or  fractions  will  not  be 
accepted.  Merged  category  quota 


merchandise  may  be  accompanied  by  either 
the  appropriate  merged  category  visa  or  the 
correct  category  visa  corresponding  II'  the 
actual  shipment  Ie.g..  quota  Categories  347/ 
346  may  be  visaed  as  347/346,  or  if  the 
shipmcni  consists  solely  of  Category  347 
merchandise,  the  shipment  may  be  visaed  <is 
■'Cat.  347."  but  not  as  "Cat.  M8"). 

U.S.  Customs  shall  not  permit  entry  if  the 
shipment  docs  not  have  a  visa,  or  if  the  vi&a 
numl>er.  date  of  issuance,  signature,  category. 
quantity  or  units  of  quantity  are  missing, 
incomecl  or  illegible,  or  have  been  crossed 
out  or  altered  in  any  way.  if  the  quantity 
indicated  on  the  visa  is  less  than  that  of  the 
shipment,  entry  shdll  not  be  permitted  If  the 
quantity  indicated  on  the  visa  is  more  than 
that  of  the  shipment.  entr>'  shall  be  permittinl 
and  only  the  amount  entered  shall  be 
charged. 

If  the  visa  is  not  acceptable  to  the  US, 
Customs  Service,  a  new  visa  must  be 
obtained  from  the  Sri  I.ankan  Covemmeni  or 
a  visa  waiver  issued  by  the  U.S.  Department 
of  Commerce  at  the  request  of  the  Sri  Lankan 
Government  and  presented  to  the  U  S 
Customs  Service  before  any  portion  of  the 
shipment  will  be  released.  The  waiver,  if 
used,  only  waives  the  requirement  to  present 
a  visa  with  the  shipm»'nl.  It  docs  not  waive 
the  quota  requirement. 

If  the  visaed  invoice  is  deficient,  the  US. 
Customs  Service  will  not  return  the  original 
document  after  entry,  but  will  provide  a 
certified  copy  of  that  visaed  invoice  for  use  in 
obtaining  a  new  correct  original  visaed 
Invoice,  or  visa  waiver. 

If  import  quotas  are  in  force,  U.S.  Customs 
Service  shall  charge  only  the  actual  quantity 
in  the  shipment  to  the  correct  category  limit. 
If  the  shipment  from  Sri  Lanka  has  been 
allowed  entrj'  into  the  commerce  of  the 
United  States  with  eiiiier  an  incorrect  visd  or 
no  visa,  and  redeliver>'  Is  requested  but 
cannot  be  made.  U.S.  Customs  shall  charge 
the  shipment  to  the  correct  category  limit 
whether  or  not  a  replacement  visa  or  visa 
welver  is  provided. 

Any  shipment  which  requu^s  a  visa  but 
which  is  not  accompanied  by  a  valid  and 
correct  visa  in  accordance  with  the  foregoing 
provisions  shall  be  denied  entry  by  US- 
Customs  Ser\'ice  unless  the  Government  of 
Sri  Lanka  authorizes  the  entry  and  any 
charges  to  the  agreement  levels  through  the 
visa  waiver  process. 

Shipments  entered  or  withdrawn  from 
warehouse  on  or  after  September  12. 1388 
and  exported  on  and  after  June  1. 1988  which 
are  not  accompanied  by  an  appropriate 
expori  visa  shall  be  denied  entry  and  a  vi^a 
waiver  must  be  obtained. 

Mertihandise  imported  for  the  personal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  properiy  marked  commercial 
sample  shipn>entfi  valued  at  US.  S250  or  less. 
do  not  require  a  visa  for  entry  and  shall  not 
be  charged  to  the  agreement  levels. 

The  visa  stamp  remains  unchanged. 

The  actions  taken  with  respect  to  the 
Government  of  Sri  Lanka  and  with  respect  to 
imports  of  textiles  and  textile  products  of 
cotton,  wool,  and  man-made  fibers,  other 
vegetable  fibers  and  blends  of  any  of  the 
foregoing  fibers  and  blends  containing  silk 
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f'"m  Sn  Ijnka  have  been  delermined  by  Ihe 
Committee  for  the  Implementation  of  Textile 
Ajireemenls  to  involve  forciiin  dffairs 
fitm.tiong  of  the  L'nred  Stnles,  Therefore, 
these  directions  to  ihe  Commissioner  of 
Customs,  which  are  necessary  for  the 
implementation  of  such  actions,  fall  within 


the  foreign  affaire  exception  to  Ihe 
rulemaking  praviiiioni  of  5  U.SC  553taK1) 
This  letter  will  be  published  in  the  Federal 
Reglsler 


Sincerely, 
lames  M.  Dabb. 

Chairman  Committee  for  the  Implementation 
of  Tc  X  tile  Agret^ments. 

Endotura  A 

Port  Categories 


Oescfiption 


KnN  shirtg.  ott>e«  tt\an  T-9^^s  and  tanh  tops 


34J-Y 


34t-0 
359-C/65&-C 


365- S 
369-0 

559-0 


Sh.rts  matte  of  two  or  more  colore  in  the  warp  and/or  ttw  fltap^ 

Shrts  and  DtouMs  made  of  two  or  more  colore  in  ihe  Mierp  and/ 

or  rhe  filUng 

CWvur 

nrr^                     _     „ 

__ .: 

SN-ifi1r»wp(«   

nnvw                ,  ,. , _ 

Ottw 

Orfy  TSUSA  nurrt/Gf^  3fil  0240.  38)  042S.  381  3516,  381-4020,  381.4130. 
3814337,  3816610.  3819506  3819924.  384  0216.  384  0223.  384.0229. 
384  0232,  384  2818,  384  2930  384.2970  384  343?  n  Category  338-S.  arvJ 
onty  TSUSA  numbecs  384  0213.  384  0214.  36iD2-7  384  0225.  384,0227, 
384  0230,  384  0231,  384  0233.  384  0235.  384  033A  31^4  0461,  384  2704. 
384  2615.  384  2818.  384  2821.  384  2934.  384  2935  384  ?9W,  384  2960, 
384,2980.  384,3439.  384  3441.  384  3462.  384  5404  384  ^704  aid  384  9517 
n  Category  339-5 

At  ramev*^  TSUSA  numbers  m  Categone»  338/339 

CM^  TSUSA  numbers  381  0522.  381-5500.  381  5610.  361.5625.  361.5637  and 

tti-seeo 

Alt  femetntnq  TSUSA  numbef^  tn  Categoty  340 

Only    TSUSA    numbers    384  0505.    384  0511,    384  0512.    384.4608.    384  4610. 

384  4612  and  384  4788. 
AJI  rem»fw>g  TSUSA  numbers  m  Category  341 
Onty  TSUSA  numbers  381  0e2^  381.6510,  364  0926  and  384  5222  n  Category 

359-C;  and  onty  TSUSA  numbers  381  3325.  381  9805.  384  2205.  384.2530. 

364-8606.  384  8607  and  384.93 10  n  Category  65d-C 
AJI  remaining  TSUSA  numbe<3  m  Category  350 
Onty   TSUSA   numbers   365  66 1 5    366  1720.   366.1740.   36eJ020.   366.2040, 

366  2420  3662440  8f>d  366  2860 
Oo*y  TSUSA  number  366  2840 
An  remaining  TSOSA  r^umbers  tn  Category  369 
All  remavw^  TSuSA  numbers  *n  Calegory  659 


Enclosure  B 

Merged  Catt^gohes 
3.11  ;631 

3'33,'6J3 

33'-, ''637 

3:*a-S;339-S 

3.18-0,339-0 

342;642.  S42 

345,843 

34",''.M8/847 

350  t^,^ 

351  ,'651 
352,'t>52 
35'M:;6a9-C 
445, '446 

636 '836 
W8/ 639/8,(8 
e)45/646 
647/648 

[FR  [)oc.  88-30258  Filed  ^-6-88.  8  -15  Am] 
BtLUMG  ccme  Mio-on-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Development  of  Voluntary  Standard 
for  An-Terrain  Vehicles;  Meeting 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMAmr:  The  major  members  of  the 

iill-tprrain  vehtrle  ("ATV")  industrj- 


h^ive  tentatively  scheduled  a  meeting  on 
September  14.  1988,  for  further 
development  of  a  voluntary  safety 
standard  for  ATVs.  Interested  members 

of  the  public  arp  invited  to  attend  the 
meeting  Pci^ons  wishing  to  attend 
should  notif>'  the  Specialty  Vehicle 
Institute  of  Amfcrica.  3151  Airway 
Avenue,  Building  K-107.  Costa  Mesa. 
California  9262B.  phone  (714J  241-9256. 

DATE:  The  meeting  is  scheduled  for  9:30 
s  m  on  September  14.  19B8. 

AOORESS:  The  meeting  will  be  held  at 
The  DC  Dulles  Marriott  Hotel.  333  West 

Service  Road.  Chantilly.  Virginia. 

FOn  FIJRTMER  INFORMATION  CONTACT: 

Cdri  Blechschmid!,  Office  of  Program 

ManHgemenl  and  Budget.  Consumer 

Product  Safety  Commission. 

VVashing'nn.  DC  20207.  phone  (301)  492- 

6554. 

SUPPLEKICNTARV  mFORMATION: 

Bacitgrouod 

The  Commission  for  some  time  has 
been  concerried  with  safely  issues 
associated  with  the  operation  of  all- 
terrain  vehicles,  which  are  three-  and 
four-whe*»ied  motorized  vehicles, 
generally  characterized  by  large,  low 
pressure  tires,  a  seat  designed  to  be 
straddled  by  the  operator,  and 
handlebars  for  steering  and  which  are 
intended  for  off-road  use  by  an 


individual  rider  on  various  types  of 
upaved  terrain. 

On  May  31,  1985,  the  Commission 
published  an  advance  notice  of 
proposed  rulemaking  (ANPR)  in  the 
Federal  Register.  50  FR  23139.  In  the 
ANPR,  the  Commission  announced  that 
It  was  considering  a  wide  range  of 
possible  regulatory  alternatives  to 
address  the  safety  concerns  about  ATVs 
and  solicited  conunenis  on  a  number  of 
issues. 

On  December  30. 1987,  the 
Commission  and  the  ma)or  membfrs  of 
the  ATV  industry  filed  prflimina:> 
consent  decrees  in  U'niceJ  Stales  v. 
American  Ihmda  Motor  Co..  Inc.  et  a/., 
Civil  Action  No.  87-3525.  in  the  United 
States  Distnct  Court  for  the  District  of 
Columbia  T^e  preiiminar>'  consent 
decrees  contained  provisions  intended 
to  satisfy  the  Commission's  concerns 
about  ATVs  and  provided  that  the 
parties  would  file  proposed  final 
consent  decjces.  which  were  filed  on 
March  14. 1988.  Both  the  prehminary 
consent  decrees  and  the  final  consent 
decrees,  which  were  approved  by  the 
Court  on  Apnl  28,  1988.  provide  that  the 
industry  members  will  attempt  in  good 
faith  to  reach  agreement  on  voluntary 
standards  satisfactory  to  the 
Commission,  within  four  months  of  the 
Court's  approval  of  the  final  consent 
decrees. 
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Plenary  standard  development 
meetings  pursuant  to  the  consent  decree 
were  held  on  May  4.  June  2.  fune  30.  and 
July  28.  1988,  and  technical  working 
group  meetings  were  held  on  May  19-20 
June  15-16.  July  20-21  and  August  24-25. 
which  are  the  last  working  group 
meetings  scheduled  within  the  4-month 
period  provided  in  the  Consent  Decree. 
(The  4-month  period  expired  August  28.) 
The  results  of  the  August  24-25  working 
group  meetings  will  be  reported  to  the 
September  14  plenary  meeting.  It  is 
anticipated  that  there  will  be  enough 
lime  between  the  August  24-25  working 
group  meetings  and  the  September  14 
plenary  meeting  that  the  industry 
participants  in  these  meetings  who  are 
parties  to  the  Consent  Decree  will  be 
able  to  determine  whether  they  will 
approve  the  preliminary  decisions  of  the 
working  groups.  If  such  approval  is  not 
obtained  prior  to  September  14.  the 
plenary  session  may  be  postponed  to 
allow  final  consideration  of  the  question 
of  approval  by  the  companies  prior  to 
the  plenary  meeting. 

The  Commission  expects  that  the 
plenary  session  will  result  in  a  proposed 
voluntary  standard  being  presented 
formally  to  the  Commission  for  its 
consideration  in  deciding  whether  the 
standand  adequately  addresses  the  risks 
associated  with  all-terrain  vehicles. 

Commission  policy  requires  that  all 
voluntary  standards  meetings  attended 
by  CPSC  staff  be  open  to  the  public  and 
that  interested  members  of  the  pubhc 
have  an  opportunity  to  contribute  to  the 
development  of  the  standard.  Thus,  the 
meeting  is  open  to  all  members  of  the 
public  who  wish  to  attend  or  participate. 
In  order  to  ensure  that  the  meeting 
facilities  are  adequate  to  accommodate 
all  attendees,  and  to  ensure  that  all 
interested  persons  are  notiHed  of  any 
postponement  of  the  meeting,  persons 
wishing  to  attend  the  meeting  should 
notify  the  Specialty  Vehicle  Institute  of 
America,  3151  Airway  Avenue,  Building 
K-107,  Costa  Mesa.  California  92626. 
phone  (714)  241-9256. 

In  order  to  ensure  that  the  meeting 
proceeds  on  schedule,  it  may  be 
necessary  for  the  Chairperson  to  limit 
the  time  and  manner  allowed  for  the 
presentation  of  comments  by  each 
participant  and  to  restrict  duplicative 
comments. 

Dated:  AuguM  31, 1968. 
Ssdye  £.  Dunn. 
Secretory  of  the  Commission. 
|FR  Doc.  88-20226  Filed  9-«-8ft  8:45  ami 

BILLMO  CODE  US»-01-H 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

August  31,  1988, 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Progress  on  High 
Power  Microwave  Applications  will 
meet  on  22-23  September  1988  from  8:00 
a.m.  to  5:00  p.m.  at  the  Pentagon. 
Washington.  DC  20330-5430. 

The  purpose  of  this  meeting  is  to 
examine  the  appropriateness,  extent, 
and  character  of  the  Air  Force's 
involvement  in  research  and 
development  programs  into  potential 
applications  of  high  power  microwaves. 
This  meeting  will  involve  discussions  of 
classified  defense  matters  listed  in 
section  552b(c)  of  Title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Stiientiftc  Advisory  Board  Secretarial  at  (202) 
697-4648. 
Palsy  I.  CoQoer, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  88-20193  Filed  ^-6-88:  &45  ami 
eiujtto  cooc  s9to-oi-« 


Department  of  the  Army 

Intention  To  Prepare  a  Draft 
Supptementary  Environmental  Impact 
Statement  (FEIS)  for  Kaulana  Bay 
Navigation  Improvements,  South 
Point,  Hawaii  Island 

ALi>;usI  5.  1988. 

AGENCY:  US  Army  Corps  of  Engineers. 
POD,  Honolulu  District,  DOD. 
ACTION:  Notice  of  intent  to  prepare  a 
draft  supplemental  environmental 
impact  statement. 

SUMMARY:  1.  The  US  Army  Corps  of 
Engineers,  Honolulu  Distrirt,  prepared  a 
Final  Detailed  Project  Report  and  Final 
Environmental  Impact  Statement  in 
September  1981  which  recommended  the 
selection  of  Alternate  Plan  3  for  the 
construction  of  the  Kaulana  Bay 
Navigation  Improvements.  The  Record 
of  Decision  (ROD)  was  signed  on  April 
7, 1982  by  the  Director  of  Civil  Works. 
Office  of  the  Chief  of  Engineers. 
Washington,  DC.  and  sent  to  the  Office 
of  Federal  Activities.  US  Environmental 
Protection  Agency  in  compliance  with 
the  Council  of  Environmental  Quahty's 
regulations  for  implementing  NEPA. 

2.  Prior  to  award  of  the  construction 
contract  for  the  Kaulana  Bay  Navigation 
Improvements,  a  suit  was  filed  by  a 


local  special  interest  group  against  the 
Corps  of  Engineers  and  its  local 
sponsoring  agency,  the  Hawaii  State  uf 
Transportation.  Litigation  involving 
Corps  of  Engineers  was  settled  out  of 
court  within  Corps  of  Engineers  in  1984. 
Settlement  in  favor  of  the  local  sponsor 
by  decision  of  The  Hawaii  State 
Supreme  Court  was  reached  in  1987.  In 
March  1988.  the  Corps  was  requested  by 
the  local  sponsor  to  re-initiate  the 
proiect  for  construction.  Award  for 
construction  is  anticipated  for 
September  1988. 

3.  Although  there  is  no  change  m  the 
location  of  the  selected  configuration 
(Plan  3),  appurtenant  shoreside 
infrastructure  to  be  constructed  by  the 
local  sponsor,  environmental  conditions 
and  impacts,  it  has  been  determined  that 
a  significant  period  of  time  has  elapsed 
from  the  date  of  the  ROD  to  the  present 
schedule  for  construction  of  the  Kaulana 
Bay  Navigation  Improvements,  The 
purpose  of  the  Draft  Supplemental  EiS  is 
to  provide  an  updated  record  of  actions 
undertaken  since  the  ROD  to  remain  in 
compliance  with  federal,  state  and  lot  a  I 
government  rules  and  regulations.  If 
there  are  any  questions  regarding  the 
Draft  Supplemental  EIS,  please  contact: 
Dr.  lames  E.  Maragos.  Chief. 
Environmental  Resources  Section.  US 
Army  Engineer  District.  Honolulu, 
Building  T-1.  Fort  Shafter.  Hawaii 
96858-5440.  Telephone:  (808)  438-2263/ 
2264. 

Date:  August  9. 19B8. 
John  O.  Roach,  U, 

Army  Liaison  Officer  with  the  Federal 
Register. 
(FR  Doc  88-20192  Filed  9-6-88;  8:45  am| 

SIUJNGCOOE  3710-IIN-« 


Military  Traffic  Management 
Command;  Military  Personal  Property 
Symposium;  Open  Meeting 

Announi  cnient  is  made  tif  meeting  of 
the  Mihtarj'  Personal  Property 
Symposium.  This  meeting  will  be  held 
on  15  September  1988  at  the  Sheraton 
Crystal  City  Hotel.  Arlington,  Virginia, 
and  will  convene  at  0830  hours  and 
adjourn  at  approximately  1500  hours. 

Proposed  Agendo:  The  purpose  of  this 
symposium  is  to  provide  a  public  forum 
For  the  discussion  of  matters  of  mutual 
interest  concerning  the  Department  of 
Defense  Personal  Property  Shipment 
and  Storage  Program. 

All  interested  persons  desiring  to 
submit  topics  to  be  discussed  should 
contact  the  Commander.  Military  Traffic 
Management  Command.  ATTN:  MT- 
PPM.  at  telephone  number  756-1600. 
between  0800-1530  hours.  Topics  to  be 
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discussed  should  be  received  on  or 
before  9  September  1968. 

Date.  Augusl  24.  1986. 
Joseph  R.  Morotu. 

Colonel.  CS.  Dirpclnrof  Persona  f  Property. 
\yfi.  Doc,  88-19898  Filed  9-6-68;  8,45  am) 
BtLLMO  COOC  371O-09-II 

Army  laboratory  Command; 
Availability  of  a  Mettiod  of  Pretreating 
Cart>on  Black  Powder  to  Improve 
Cathode  Performance  In  Batteries  tor 
Exclusive  Licensing 

In  accordance  with  37  CFR  404.7 
announcement  is  made  of  the 
ti\  atiability  of  a  method  of  pretreating 
raw  carbon  black  powder  before  it  is 
fabricated  into  cathodes  in  order  to 
improve  the  resulting  cathode  operating 
voltage  and  increase  the  resulting 
cdthode  operating  life  for  exclusive 
licensing.  Inventors  at  the  US  Army 
Electronics  Technology  and  Devices 
Laboratory  [USAFT&DL)  have  been 
awarded  a  patent  on  a  new  method  and 
procedure  The  right?  to  the  method/ 
procpdure  belong  to  the  United  States 
Government. 

The  npw  method  is  used  to 
infxpensivply  treat  carbon  blacks  in 
order  to  improve  cathode  operating 
voltage  and  increase  cathode  life  in 
lithium  oxyhalide  batteries.  It  consists  of 
pretreating  the  carbon  with  acetone  and 
water  then  removing  the  acetone  and 
Wdter.  drying  the  carbon,  and 
proceeding  to  fabricate  the  porous 
carbon  cathode  as  usual.  The  research 
and  development  of  this  method  has 
been  completed  and  successfully 
demonstrated. 

Under  the  diithority  of  section  11  (a] 
(2)  of  the  Federal  Technology  Transfer 
AcM  of  1986  fPub  L,  99-502)  and  section 
207  of  title  35,  United  States  Code,  the 
Department  of  the  Army  as  represented 
by  USAETsDL  wishes  to  exclusively 
license  rights  to  this  method  to  a  party 
interested  in  using  i!  in  the  manufacture 
of  batteries 

FO«  FURTHER  INFORMATION  CONTACT: 
Dr  Michael  Binder.  US  Army 
Electronics  Technology  and  Devices 
Ldboralory.  ATTN:  SLCET-PR.  Fort 
Monmouth,  NJ  07703-5000:  I201J  544- 
4795, 

lohn  O  Roach  tl, 
•1  —ry  Z.;a,  i.)n  Officer  with  the  Federal 

|F"Rni<.    ?yi-:^:94Fi!ed9-6-ea.  B:45aml 
BtUJNG  CODC  3710-Oe-U 


Privacy  Act  of  1974;  New  and  Altered 
Systems  of  Records. 

agency;  Uepartmenl  of  the  Aimy  DOU 


ACTION:  Notice  for  public  comment. 

summary:  The  Department  of  the  Army 
proposes  lo  add  two  new  systems  of 
records  to  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a)  and  to  alter  an 
existing  record  Hystem. 

DATE:  This  proposed  action  will  be 
'.  '[•"  ^(ve  withtnit  further  notice  on 
October  7. 1388  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADORC8S;  Send  any  comments  to  the 
particular  record  system  manager 
identified  in  the  specific  record  system 
notices  that  are  set  forth  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr  Cliff  lone^.  ,\S-Oi^S-MR.  Fort 
Huachuca.  AZ  86613-5000.  Telephone 
602-538-6566.  Autovon:  879-6568. 

SUPPLEMENT ARV  INFORMATION:  The 

Department  of  the  Army  systems  of 
records  notices,  subject  to  the  Privacy 
Act  of  19''4.  have  been  published  in  the 
Federal  Register  as  follows: 

FR  Doc  6S-WZ37  (SO  FR  22090]  May  Z9.  1965 

(Compilation] 
FR  Doc  88-14667  (51  FR  23576)  June  30,  1986 
FR  Doc.  88-19534  (51  FR  30900)  August  29. 

1988 
ra  Doc  88-25274  (51  FR  40479]  November  7, 

1986 
FR  Doc  86-27580  (51  FR  44381]  December  9. 

1966 
FR  Doc  »7-«140  (52  FR  11847)  April  13.  1987 
FR  Doc.  87-11379  (52  FR  187961  May  19. 1987 
FR  Doc  87-15611  (52  FR  25005)  July  9.  1967 
FR  Doc  87-19688  (52  FR  32329)  August  27. 

1967 
FR  Doc  87-26436  (52  FR  43932)  November  17, 

1987 
FR  Doc  88-8671  (53  FR  12971)  April  20. 1988 
FR  Doc  88-10355  (53  FR  16675)  May  la  1968 
FR  Doc  88-12661  (53  FR  21509)  (une  8. 1968 
FR  Doc  86-16046  (53  FR  26247)  July  27.  1988 
FR  Doc  88-16901  (53  FR  26349]  July  27. 1988 
FR  Doc.  86-17036  (53  FR  2*^30]  July  28, 1988 

New  and  altered  system  reports,  as 
required  by  5  U  S.C.  552a(o)  of  the 
Privacy  Act  of  1974  were  submitted  on 
August  26.  1988  to  the  Administrator, 
Office  of  Information  and  Regulatory 
Affairs.  0MB.  the  President  of  the 
Senate;  and  the  Speaker  of  the  House  of 
Representatives,  pursuant  to  paragraph 
4b  of  Appendix  I  lo  0MB  Circular  No. 
A-130.  "Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals."  dated  December  12.  1985 
(50  FR  52730.  December  24.  1985).  The 
two  new  systems  are  published  below. 
Ihe  specific  changes  to  the  record 
system  being  altered  are  also  set  forth 


below  followed  by  the  system  notice,  ;is 
amended,  published  in  its  entirety. 
L,M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
August  31.  1966 

NEW  RECORD  SYSTEMS 
A0603  0&DARP 
SYSTEM  NAME: 

Human  Resources  Information  System 

(MRIS), 

SYSTEM  locatioh: 

U.S.  Army  Reserve  Personnel  Center 
(ARPERCEN).  9700  Page  Blvd..  St.  Louis. 
Missouri  63132-5200. 

CATIOOftlES  Of  (NOIVIOUALS  COVERED  BV  THE 
SVSTCH: 

All  ARPERCEN  employees,  both 

miLt.iry  and  civiiinn 

CATECORICS  Of  RECORDS  IN  THE  SVSTEM: 

This  system  consists  of  manhours 
utilization,  production,  and  backlog 
records  reported  by  Individuals  daily 
and  maintained  by  operating  officials  to 
track  data  in  the  above  categories.  The 
documents  include,  but  are  not  limited 
to.  information  on  the  individuals 
relating  to  name,  grade,  social  security 
number,  TDA  paragraph  and  line 
number,  employment  category,  job  title, 
work  center,  and  distribution  of  work 
hours  among  direct  productive,  indirect 
productive,  and  nnnavallable  categories. 

Airmonrrv  for  mamtenancs  of  the 

SYSTEM: 

5  use.  301;  44  U.S.C.  3101:  EC  9397. 

PURPOSE(S): 

To  document  manhours  utilization, 
workload,  and  backlogs  to  analyze, 
program,  and  review  manpower 
requirements  in  ARPERCEN;  provide  a 
decision  basis  for  approval  or 
disapproval  of:  Requests  for  additional 
employees,  overtime  requests,  and 
awards  nominations:  and  measure 
productivity  of  units  and  individunl 
employees. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  m 
THE  SYSTEM.  MCLUOING  CATEGORIES  Of 
USERS  AMD  TME  PURPOSES  Of  SUCH  USES: 

RtT.o.'-d&  .in  es'-ij  ti;  [.istif>  ni.inpower 
requirements  with  the  US.  Army 
Manpowe*'  Requirements  and 
Documentation  Agency.  See  "Blanket 
Rountine  Uses"'  set  forth  at  the 
beginning  of  the  Army's  listing  of  record 
system  notices. 
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POLICIES  AND  PRACTICES  FOR  STORmC. 
RETRIEVING.  ACCESSING.  RETAINMG.  ANO 
DISPOSING  OF  RECOHDS  IN  TMt  SYS-'EM: 


Personal  computer  diskettes  and 
computer  tapes. 

RETWIEVABMJTV: 

Dv  Hume  SSN.  and  TDA  paragraph 

.ind  Imc  number. 

SAFEGUARDS: 

Computer  tapes  are  stored  in  locked 
cabinets.  Diskettes  are  stored  in  areas 
accessible  only  lo  authorized  personnel 
of  ARPERCEN.  After  boure.  the  building 
has  security  guards  and/or  doors  are 
secured  and  all  entrances  are  monitored 
by  electronic  surx-eillance  equipment. 

RETENTION  ANO  DISPOSAL: 

Uiikeltes  and  tapes  are  retained  for  5 
years,  then  destroyed. 

SYSTEM  MAHAeER(S)  AMD  ADORCSS: 

Comm.inder,  I'  S,  ^nT^\'  Rp^trve 
Personnel  Center.  ATTN:  DARP-RMS, 
9700  Page  Blvd..  St.  Louis.  Missouri 
63132-5200. 

NOTtfKATWM  PROCEDURE: 

lndi\idunl8  wishing  to  know  whether 
or  not  information  on  them  is  contained 
in  this  system  of  records  should  write  to 
the  system  manager.  ATTN:  DARP-RMS. 
furnishing  their  full  name.  SSN. 
organization  to  which  assigned,  tind 
dates  of  assignment 

RECORD  ACCESS  PROCEDURE: 

Individuals  desiring  act^ss  to  records 
atmut  themselves  should  write  as 
indicated  in  "Notification  procedure  ". 
providing  information  specified  therein. 

CONTESTlNG  RECORD  PROCEDURES: 

I  hf  ;\rmy'8  rules  for  access  lo  record.*} 
and  for  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21  (32 
CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

Infornidlion  is  coniained  from  the 
rncord  subjects  by  means  of  DARP  Form 
222-1-R.  Individual  Daily  Record,  and 
DARP  Form  222-3-R.  Individual  Daily 
Record — E.xecutive  Level. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None 
A0708.13DAMI 
SYSTEM  NAME: 

INSCOM.  Personal  Qualification  and 
Training  Profile. 


SYSTEM  LOCATION: 

United  States  Army  Intelligence  and 
Security  Command.  Arlington  Hall 

Station.  Arlington.  Virginia  22212-5000, 

CATEGORIES  Of  NtOrVKHJALS  COVERED  BV  THE 
SYSTEM: 

All  Army  military'  personnel  assigned 
lo  Headquarters,  United  States  Array 
Intelligence  and  Security  Command  and 
its  attached  activities. 

CATCGORtCS  Of  RECORDS  M  THE  SVSTEM: 

File  contains  individual's  name.  SSN. 
pay  grade,  primary^  military 
occupational  specialty  (PMOS)/ 
specialty  skill  identiBer  (SSI),  date  of 
last  evaluaKon  report,  sex.  date  of  birth, 
organization/unit  processing  code,  duly 
section,  height,  weight,  weight  control 
program  status,  physical  profile  factors 
(PULHES),  date  of  last  physical 
examination,  profile  status,  expiration 
date  of  temporary  profile,  over  40 
medical  clearance  status,  date  last 
Human  ImmunodeHciency  v^irus  (HIV) 
test,  dale  last  Army  physical  fitness  test 
(APFT).  APFT  results,  APFT  scores,  date 
last  skill  qualification  test  (SQT).  SQT 
score.  PLDC  attendance.  CAS3 
attendance,  6a^  last  weapons 
qualification,  weapons  quabfication 
status,  caliber  of  weapon  in  which 
qualified,  date  last  subversion  and 
e.spionage  directed  against  defense  in 
whuh  qualified,  date  last  subversion 
and  espionage  directed  against  defense 
activities  (SAEDA)  training,  date  of  last 
operations  security  training,  and  similar 
personnel,  medical  and  training  related 
data  pertaining  to  assignmt^nts. 

AUTHOftrTT  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U  S.C  section  3012  and  E.O.  9397. 

PURPOSEfS): 

To  maintain  a  consolidated  Rle  of 
specific  personnel,  medical  and  training 
related  data  pertaining  to  all  Army 
military  personnel  assigned  to 
Headquarters,  United  States  Army 
Intelligence  and  Security  Command  and 
their  supporting  tenant  activities.  A 
consolidated  records  system  of  selected 
data  is  required  to  more  efficiently  and 
effectively  provide  management  and 
trainrng  support  to  assigned  personnel. 

ROUTINE  USES  OF  RECORDS  MAHTTAfNED  IN 
THE  SVSTEM.  INCLUOtNG  CATEGOfttES  Of 
USERS  AND  THE  PURPOSES  Of  SUCH  USES: 

See  ■'Blanket  Routine  Uses"  sti  forth 
at  the  beginning  of  the  Army's  listing  of 
record  system  notices. 


POUCiES  AND  PRACTICES  FOR  STORTNG. 
RETR»EVtNG.  ASSESSIMG.  RETAM0«G  ANO 
DISPOSING  OF  RECORDS  m  THE  SYSTEM: 


Hard  disc,  floppy  diskettes  and  paper 
records  in  file  cabinets. 


RETRIEVABIUTY: 

By  individual's  name.  SSN  or  other 
individually  identifying  characteristics. 

SAFEGUARDS; 

Military  police  are  used  as  security 
personnel.  A  stringent  employee 
identification  badge  and  visitor 
registration /escort  system  is  in  effect. 
The  computer  terminal  and  hardct^y 
records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  have  a  need  for  the  information  in 
the  performance  of  their  offiaa)  duties. 
The  computerized  records  system  is 
accessed  and  updated  by  the  custodian 
of  the  records  system  and  by  a  limited 
nur.bcr  of  other  personnel  responsible 
for  servicing  Ihe  records  in  the 
performance  of  their  ofTicial  duties. 
Access  to  the  computer  file  requires 
utilization  of  a  password.  Once  in  the 
system,  access  is  restricted  to  only  the 
user's  applicable  portions  of  the  system. 
One  unit  cannot  access  another  unit's 
records.  All  liardcopy  products  bear 
Privacy  Act  labels. 

RETEKTION  ANO  DISPOSAL: 

All  data  ptrtaining  to  an  individual  is 
deleted  from  the  computer  file  during 
the  individual's  outprocessmg.  Paper 
records  are  retained  until  the  usefulness 
of  the  report  is  exhausted.  Hardcopj' 
records  and  reports  arc  destroyed  as 
unclassified  For  Official  Use  Only 
waste. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Commander.  I'nited  States  .^nny 
Intelligence  and  Security  Command. 
Ariington  Hall  Station.  Arlmglon.  VA 
22212-5041 

NOTIFICATION  PAOCCOURE. 

Individuals  wishing  to  know  whether 
or  not  information  on  them  is  contained 
in  this  system  may  write  to  the 
Commander,  U.S.  Army  Intelligence  and 
Security  Command.  ATTN:  lACSF-FL 
Fori  Meade.  MD  207S5-5995.  Individuals 
must  furnish  his/her  Full  name.  SSN. 
current  address,  telephone  number,  and 
signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  desiring  access  to  records 
on  themselves  should  write  as  indicated 
in  "Notification  procedure",  prowding 
information  specified  therein. 
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COKTESTINO  R£COAO  PROCEDURES: 

1  hp  Army  s  rules  for  access  to  records 
and  for  contesting  contenla  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21  (32 
CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

i  ruTi  the  mdividiidl  and  from  his/her 
ufficuil  milit.ir>'  personnel  records, 
official  health  records  and  local  training 
records  during  inprocessing.  Data  for 
updates  lo  records  in  the  system  are 
obtained  from  the  individual  and  from 
source  documents  utilized  to  update  the 
individufil's  official  records. 

EXEMPTIONS  CUHMED  FOR  THE  SVSTEM: 

.ALTERED  RECORD  SYSTEM 

\ME\aME\T 
A0715.07CUSFK 
SYSTEM  NAME: 

(Jammand  Unique  Personnel 
Information  Data  System  (CUPIDS)  50 
FR  :j::00.  May  29. 1965. 


CATEQORtES  Of  MDIVtOUALS  COVERED  BV  THE 
SVSTCM: 

Delete  the  entire  entry  nnd  substitute 
with  the  following:  Members  of  U.S. 
Forces.  Korea  and  Eighth  U.S.  Anny. 
their  dependents.  U.S.  Embassy 
employees,  contract  personnel,  technical 
representatives,  and  individuals  who 
ijre  assigned  to  or  under  the  junsdiclal 
or  fldmini.str;it!ve  control  of  the  U.S. 
.Arni>  who  makes  purt>hases  of 
controlled  items  from  .uithorized  resale 
Hcrivities  in  Korea. 

CATEOORIES  OT  RECORDS  IM  THE  SVSTEM: 

Delete  the  entire  entry  nr.d  sulistitule 
with  the  following:  Individual's  name, 
SSN.  date  and  place  of  birth,  sex. 
citizenship,  date  arrived  in  and  previous 
tours  in  the  Republic  of  Korea,  rotation 
date,  service  component,  pay  grade/ 
position,  mantal  status,  dependency 
status,  local  address,  selected  skill 
specialties:  sales  slips  and  control 
sheets  used  in  sales  of  controlled  items 
by  U.S.  Forces:  overspending/ 
overpurchase  printouts  produced  by 
central  computer  faril  l.-*^ 

A(/TMORITV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Delete  the  entire  entry  and  substitute 
with  the  following:  10  U.S.C.  section 
3012;  5  U.S.C-,  section  301:  Status  of 
Forces  Agreement:  United  States  of 
America  and  the  Republic  of  Korea: 
Executive  Order  9397, 


PURPOSE(S>: 

Delete  the  entire  entr>'  and  substitute 
With  the  following:  Information  is  used 
for  personnel  management,  strength 
accounting,  manpower  management. 
and  contingency  planning  and 
operations:  to  assist  commanders  and 
U.S.  Armed  Forces  investigative  agents 
in  monitoring  purchases  of  controlled 
items:  to  produce  ration  control  plates 
for  authorized  users:  to  maintain  record 
of  selected  controlled  items  purchases  at 
retail  facilities  and  suspected  violators 
of  the  system:  and  to  comply  with  Joint 
Service  hlackmarket  monitoring  rontrol 
polic\ 

ROUTINE  USES  Of  RECORDS  UAmTAINED  IN 
THE  SYSTEM,  INCUiOtNO  CATEaORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

Delete  the  entire  entr>-  and  substitute 
with  the  following:  Information  required 
for  noncombatani  evacuating  planning 
and  statistical  studies  by  U.S.  Forces 
Korea:  to  provide  a  source  document  fur 
production  of  ration  control  plate.  See 
■'Blanket  Routine  Uses"  set  forth  at  the 
beginning  of  the  Army's  listing  of  record 
systprn  notices. 

SAFEOUAROS: 

Delete:  By  sound  activated  alarm. 

RETENTION  ANO  DISPOSAL: 

Delete  the  entire  entry  and  substitute 
with  the  following:  Destroy  when  no 
longer  needed  for  current  operations  or 
when  no  longer  needed  to  meet  bust 
country  laws  and  regulations,  whichever 
is  later. 

SYSTEM  MANAOER<S)  ANO  ADDRESS: 

Add.  M~T\  AI-DM 

NOTIFtCATtON  PROCEDURE: 

Delete    ATTN':  A)-PER-DAMA"  and 
substitute  "ATTN:  AJ-DM ". 

A0715.07cUSnC 

SYSTEM  NAME: 

Ccmm.ind  Unique  Personnel 

Infr-.-mjiimn  D-'ita  System  (CUPIDS). 

SYSTEM  LOCATION: 

Headquarters.  U.S.  Forces.  Korea/ 
Eighth  U.S  Army.  APO  San  Francisco 
96301 

categories  of  individuals  covered  bv  the 
system: 

Members  of  U.S.  Forces.  Korea  and 
Eighth  U.S.  Army,  their  dependents,  US. 
Embassy  employees,  contract  personnel, 
technical  representatives,  and 
individuals  who  are  assigned  lo  or 
under  the  jurisdicial  or  administrative 
control  of  the  U.S.  Array  who  make 
purchases  of  controlled  items  from 
authorized  resale  activities  in  Korea. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  name.  SSN.  date  and 
place  of  birth,  sex.  citizenship,  dale 
arrived  in  and  previous  tours  in  the 
Republic  of  Korea,  rotation  date,  service 
component,  pay  grade/position,  marital 
status,  dependency  status,  local  address, 
selected  skill  specialties,  sales  slips  and 
control  sheets  used  in  sales  of  controlled 
items  by  U.S.  Forces:  overspending/ 
overpurchase  printouts  produced  by 
centra!  computer  facilities. 

AUTHORrrv  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C  section  3012:  5  U.S.C.. 
section  301:  Status  of  Forces  Agreement: 
United  Slates  of  America  and  the 
Republic  of  Korea;  E.O.  9397. 

PU(iPOSC(s): 

Information  is  used  for  personnel 
management,  strength  accounting. 
manpower  management,  and 
contingency  planning  and  operations;  to 
assist  commanders  and  U.S.  Armed 
Forces  investigative  agents  in 
monitoring  purchases  of  controlled 
items:  to  produce  ration  control  plates 
for  authorized  users:  to  maintain  record 
of  selected  controlled  items  purchases  at 
retail  facilities  and  suspected  violators 
of  the  system:  and  to  comply  with  Joint 
Service  btackmarket  monitoring  control 
policy. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  tM 
THE  SYSTEM.  INCLUOMO  CATEOORIES  OF 
USERS  AMD  THE  PURPOSES  OF  SUCH  USES: 

Information  required  for 
noncombntant  evacuating  phmntng  and 
statistical  studies  by  U.S.  Forces  Korea; 
to  provide  a  source  document  for 
production  of  ration  control  plate.  See 
"Blanket  Routine  Uses"  set  forth  at  the 
beginning  of  the  Armv's  li.siira  of  record 
system  notices 

POUaeS  AND  PRACTICES  FOR  STORING, 
RETRIEVmO  ACCESSING.  RETAINING,  ANO 
DtSPOSlNO  OF  RECORDS  IN  THE  SvSTEM: 

STORAGES. 

.M.i^netic  tapes,  microfiche,  and  paper 

printouts: 
RETRIEVABILfTV: 

By  surname  of  noncombatanis:  by 
SSN  of  all  others. 

SAFEGUARDS: 

Records  are  accessible  only  lo 
authonzed  personnel:  during  non-duty 
hours,  the  facility  is  locked  and  secured. 

RETEHTION  AND  DISPOSAL: 

Destroy  when  no  longer  needed  for 
current  operations  or  when  no  longer 
needed  to  meet  host  country  laws  and 
regulations,  whichever  is  later. 
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SYSTEM  MANAGER(S)  AND  i 

Commander,  U.S.  Forces,  Korea/ 
Eighth  U.S.  Army.  ATTN:  A}-DKt  APO 
San  Francisco  96301. 

NOTIFICATION  PROCEOUlie 

Information  may  be  obtained  from  the 
System  Manager,  ATTN:  AJ-DM.  APO 
San  Francisco  96301. 

RECORD  ACCESS  PROCEDURES: 

Individuals  should  address  requests 
iis  indicated  in  "Notification  procedure". 
furnishing  full  name,  current  address, 
telephone  number.  SSN,  and  signature. 

CONTESTING  RECORD  PROCEDtmES; 

1  bo  .Army  s  rales  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  delenoinations  are 
contained  in  Army  Regulation  340-21  (32 
CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  the  individual:  Army  records 

rirui  repitrts, 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
|FR  Doc  Ba-20256  Filed  9-6-SS;  6:43  im\ 

BtLLIMC  COM   MMM>1-U 


DEPARTMEMT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  proposed  inFormation 

collection  requests. 

summary:  The  Director.  Office  of 

Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  Ihe  Paperwork  Reduction 
Act  of  198a 

DATE:  Interested  persons  are  invited  lo 
submit  comments  on  or  before  October 

7.  1988. 

ADDRESSES:  Written  comments  should 
be  uddresseti  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Jim  liousej-.  Desk  Officer. 
Drpartmcnl  of  F^ucation.  Office  of 
Management  and  Budget,  726  Jackson 
Pliice.  NVV.,  Room  32Q8.  New  Executive 
Office  Building.  Washmgltni.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster. 
Department  of  Education.  4<J0  Maryland 
.Avenue  SW_  Room  5624.  Regional 
Office  Building  3,  Washinglon.  DC 
2(012, 
FOR  Fl/RTHER  INFORMATION  CONTACT: 

Margarel  B.  Webster  (202)  7^2-3915. 


SUPPLEMENTARY  INFOIIMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
tOMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  ct.'nunenl  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  lo  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  Stale  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statute^  obligations. 

The  Director.  Office  of  Irjfonnation 
Resources  Management,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 
reinstatement:  (2)  title;  (3)  frequency  of 
collection:  (4)  the  affected  public;  (5} 
reporting  burden:  and/or  (6) 
recordkeeping  burden;  and  (7)  abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  Seplember  1. 1988. 
Carlos  l).  Rin. 

Director  for  Office  of  Information  /tesovrces 
Siana^emcnt 

Office  of  Postsecondar>  Education 

Type  of  Review:  Remstatement. 

Title:  Paul  Douglas  Teacher  Scholarship 
Performance  Report. 

Affected  Public:  Slate  or  local 
governments. 

Frequency:  Annually. 

Reporting  Burdea: 

Responses:  57. 

Burden  Hours:  20a 

Recordkeepiz^ 

Recordkeepers:  5". 

Burden  Hours:  28. 

AbstracV  %\&\e  agencies  tbat  have 
participated  in  the  Paul  Douglas 
Teacher  Scholarship  Program  submit 
this  report  lo  Ihe  Department.  The 
Department  uses  the  information  to 
assess  Ihe  accompHshments  of 
program  goals  and  obfectrves.  and  to 
aid  in  effective  program  management. 

Office  of  Management 

Type  of  Revirw:  Reinstatement 
Title:  Education  Department  General 
Administrative  Regulations 
(EDGAR) — Administration  of  Grants. 
Affected  Public:  State  or  local 
governments:  non-profit  institutions: 
small  businesses  or  organizations. 


Fr/}guf'nry:  Annually. 

Reporting  Burden: 

Responses:  1. 

Burden  I/ours:  8.170. 

Hecordk  erping 

Recordkeepers:  0. 

Burden  Hours:  0. 

Ahstract:'\\i\s  information  collection 
consists  of  reporting  requirements  for 
direct  and  State-administered  grant 
programs. 

Office  of  Vocational  and  Adult 
Education 

Typo  of  Rei  ii-iv:  Revispon. 

Trtle:  Financial  Status  Report  and 
Performance  Report  for  the  Adull 
F<ducation  Stale-administered 
Program. 

Affected  Public:  Slate  or  local 
governments. 

Frequency:  Annually. 

Reporting  Burden: 

Responses:  54. 

Burden  Hours:  270. 

Recordkeeping 

Recordkeepers:  54. 

Burden  Hours:  4.5SO. 

Abstract-  State  educational  agpndes 
that  participate  in  the  Adult  Education 
Slate-administered  Program  submit 
these  reports  to  Ihe  Department.  The 
Department  uses  the  information  to 
account  for  expenditures  of  funds  and 
to  monitor  program  activities  requwed 
by  the  Slate  plan. 

IFR  Doc  8»-a0235  Filed  &-«-88;  a:46  am} 
BILLING  CODE  4000-OMi 


ICFDA  Nos.  B4.094B  and  84.094C) 

Grams  AvailabUity;  Patricia  Roberts 
Harris  Fellowships  Program 

agency:  Department  of  Education. 
ACTION:  Combined  notice  inviting 
applications  under  the  Patricia  Roberts 
Harris  Fellowships  Program.  New  Oant 
Awards  for  Graduate  and  Professional 
Study  Fellowships  and  Public  Service 
Education  Fellowships  for  Fiscal  Year 

1989. 

Purpose 

Applications  are  invited  for  new  grant 
awards  under  the  Patricia  Roberts 
Harris  Fellowships  Program  for  fiscal 
year  1989:  This  program  has  two 
components,  the  Graduate  and 
Professional  Study  FeJlowships  and  the 
Public  Service  Education  Fellowships. 

The  Graduate  and  Professional  Stud>- 
Fellowship  grants  are  awarded  to 
institutions  of  higher  education  lo 
support  fellowships  for  graduate  and 
professional  study  to  students  who 
demonstrate  financial  need  and  are  from 
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groups  who  are  traditionally 
underrepreserited  in  graduate  and 
professiondl  study  areas. 

The  Public  Service  Education 
FL'llowship  grants  are  awarded  to 
institutions  of  higher  education  to 
support  Fellowships  for  graduate  and 
professional  study  to  students  who 
demonstrate  financial  need  and  who 


plan  to  pursue  a  career  in  public  service. 
Public  Service  Education  Fellowships 
are  intended  to  provide  opportunities  for 
qualified  students,  particularly 
individuals  From  traditionaly 
underrep resented  groups. 
DATCS:  The  closing  dates  for 
transmitting  applications  under  this 
notice  are  listed  in  the  chart  below. 


Eligible  Applicants 

For  the  two  programs,  eligible 
applicants  are  institutions  of  higher 
education  as  defined  in  section  1201(a) 
of  the  Higher  Education  Act  of  1965,  as 
amended. 


Patrida  Roberts  Harris  Fellowships  Program 


Tula  and  CFDA  No. 

ApfAcaliOfis 

avMaUe 

Esunaud 

EsWraM 
avaraga 
an  01 
■radai 

Estlmatad 

numbaiol 

axardi 

PiUfOLl 

panodm 
ffiwitfis 

Qraduiite  and  Professional  Study  re«B«»hlpt  (CFOA 

No  WOMSI 

10/17/W 
12/16/88 

tlSJCU.OOO 

$3^1.000 

I»'I3/8S 
11-01-88 

S6.667- 
SJ61.323 
$16,000- 
$112,000 

$90,175 
$52,568 

167 
60 

8-12 
9-12 

'  Tr\e  actual  amount  avaitabio  (v  awards  and  the  size  of  awards  cannot  tw  detemwwd  pwxtng  ftnei  action  by  me  Congrest  Eshmalea  Ittiad  are  based  or  FY 

'3Sa  artKoonabons 


Applicable  Regulations 

ReauUtions  dppiiuihlt*  tu  these 
priigrnms  include  Iht?  fnUowing: 

la)  The  Patricia  Roberts  Mams 
Fellowships  Progrnm  Rpa^jUtjons,  34 
CFR  P.irt  649  and 

\h]  The  Education  Department 
General  Administrative  Regulations 
(EDGAR).  34  CFR  Parts  74.  75.  and  77.  as 
provided  in  34  CFR  549.3. 

For  Applications  or  Information  Contact 

Dr  Charles  H  Miller,  telephone  1202) 
'j2-4395  or  Mrs.  Barliara  ].  Harvey. 
Telephone  (202)  732-4H63. 

Program  Authority;  20  U  S  C.  lIMd-llMf, 

U-i>d  .Aiitjus'  31.  \9m 
kenneth  D.  Whitehead, 
Ading  Assistant  Secretary  for  Poataecondary 
Education. 

I KR  D-x.  96~202W  Filed  9-&-6a.  8:45  am) 
BILLMG  CODE  400(M)1-ai 


DEPARTMENT  OF  ENERGY 

Extension  of  the  Comment  Period  on 
the  Draft  Environmental  Impact 
Statement.  Decontamination  and 
Waste  Treatment  Facility  (DWTF)  at 
the  Lawrence  Uvermore  National 
Laboratory,  Uvermore,  Ca  I  Horn  la 

agency;  Deparlmenf  nf  Knerjiy. 
ACTION:  E-xtension  of  the  cnmment 
period  on  the  Draft  F.nvironmental 
Impart  Statement  (DEIS). 

summary:  The  Department  of  Energy 
(DOE)  announces  the  extension  of  the 
comment  period  on  the  Draft 
Environmeninl  Impact  Statement. 
"Decontamination  and  Waste  Treatment 
Facility  at  the  Lawrence  Livermore 


National  Laboratory.  Livermore. 
California."  DOE/EIS-(n3^D,  which 
assesses  the  environmental  effects  of 
the  construction  and  operation  of  the 
proposed  DWTF. 
DATE:  Written  comments  to  the 
Department  of  Energy  should  be 
postmarked  by  October  18. 1988.  to 
ensure  consideration  in  the  preparation 
of  the  final  Environmental  Impact 
Statement, 

ADDRESS:  Written  comments  on  the 
DEIS,  requests  for  copies  of  the  DEIS. 
and  requests  for  further  information 
should  be  directed  to:  Mr.  WilLam 
Holman.  Environmental  Branch.  Office 
of  Environment.  Safely  and  Quality 
Assurance.  U.S.  Department  of  Energy, 
San  Francisco  Operations  Office. 
Oakland.  California  94612.  (415)  273- 
0370  ATTENTION:  "OWTK  DEIS" 

For  further  assistance  on  the  Nfilinnal 
Environmental  Policy  Act  (NEPA) 
process  contact:  Ms.  Carol  M. 
Borgstrom.  Director,  Office  of  NEPA 
Proiect  Assistance  (EH-25|.  U.S. 
Department  of  Energy.  1000 
Independence  Avenue.  SW.. 
Wiishmgton.  DC  20585   (202)  588-4600. 
SUPPLEMENTARY  tNFORMATtON: 

L  Previous  Notice  of  Availability 

The  Dt  parinient  of  F-nergy  published  a 
notice  of  availability  (53  FR  27382)  on 
|uly  20. 1988.  regarding  the  availability 
of  the  DEIS  on  the  DWTF.  announcing 
the  original  deadlme  for  written 
comments  of  September  6, 1»88,  and 
providing  notice  of  a  public  hearing  on 
August  23. 1988. 

IL  Coaiment  Procedures 

Interested  parties  are  invited  to 
provide  written  comments  on  the  DEIS 


to  Mr.  Wilham  Holman  at  the  above 
address.  All  comments  and  related 
information  should  be  postmarked  by 
October  18.  1988,  to  ensure 
consideration  In  preparing  the  Final  F^IS, 
Comments  postmarked  after  October  18. 
1988.  will  be  considered  to  the  extent 
practicable. 
Uftuod  in  Washington.  OC  September  2. 

£niest  a  BayiunL  la 

Assistant  Secretary.  Environment.  Safely  ami 

Hixjfth. 

jFR  Doc  86-2M17  Filed  9~&~f!f6:  a:45  am) 

BILLMQ  CODC  MSO-OI-M 


Federal  Energy  Regulatory 
Commission 

j  Docket  No  CP88-687-000,  e(  al  | 

Southern  Natural  Gas  Co.,  et  al.; 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  fillings 
have  been  made  with  the  Commission. 

1.  Southern  Natural  Gas  Company 

[Docket  No5.  Ct'88~6a7-000) 
August  JO.  1908. 

Take  notice  that  on  August  16.  1988, 
Southern  Natural  Cas  Company 
(Southern)  P.O.  Box  2563.  Birmingham. 
Alabama  35202-2563  filed  in  Docket  No. 
CP88-687-000  a  request  pursuant  to 
S§  157.205  and  284.223(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of  USS  a 
Division  of  LfSX  Corporation  (USS). 
under  Southern's  blanket  certificate 
issued  in  Docket  No.  CP8a-316-000 
under  section  7(c)  of  the  Natural  Gas 
Act.  al)  as  more  fully  set  forth  in  the 
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request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Southern  states  that  it  would  perform 
the  proposed  transportation  service  for 
USS  pursuant  to  a  service  agreement 
dated  June  23. 1988.  Southern  proposes 
lo  transport  on  a  firm  basis  up  to  26.252 
MKIBtu  on  a  peak  day:  on  an  average 
day  9.600  MMBtu:  and  on  an  annual 
basis  3.504.000  MMBtu  of  natural  gas. 
Southern  proposes  lo  receive  the  gas  at 
various  receipt  points  in  Louisiana  for 
delivery  to  USS  at  its  plants  in 
Alabama.  Southern  asserts  that  no  new 
facilities  are  required  lo  implement  the 
proposed  service. 

Southern  states  thai  the  proposed 
service  is  currently  being  performed 


pursuant  to  the  120-day  period  of 
§  284.223(a)(1)  of  the  Commission's 
Regulations.  Southern  proposes  to 
continue  this  transportation  service  in 
accordance  with  the  provisions  of 
§§  284.221  and  284.223(b)  of  the 
Commission's  Regulations.  Southern 
states  that  it  commenced  transporiation 
of  natural  gas  for  USS  on  July  2. 1988,  as 
reported  in  Docket  No.  ST88-5026-O00. 

Cnmnwnt  dale:  October  14. 1988.  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

2.  United  Gas  Pipe  Une  Company 

[Docket  No.  CPse-fiSz-OCX)) 
August  31.1988. 

Take  notice  thai  on  AugusI  19. 1988. 


United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478,  Houston.  Texas' 77251- 
1478.  filed  in  Docket  No.  CP88-697-000 
an  application  under  section  "(c)  of  the 
Natural  Gas  Act  requesting  a  certificate 
of  pubhc  convenience  and  necessity 
authorizing  the  transporiation  and 
deliver>'  of  natural  gas  for  direct  sale  to 
nine  induslnal  customers,  and  the 
acquisition  of  a  metering  station,  all  as 
more  fully  set  forih  in  the  application 
which  is  on  file  with  the  Commission 
and  open  lo  public  inspection. 

Specifically.  United  requests  authority 
to  implement  ten  intemiptible,  direct  gas 
sales  contracts  with  nine  customers  as 
set  out  below. 


MaxCOOuantily 


Armsttong  Wortd  Ind..  Inc- 

Gull  Poww  Co _..._™_ 

IMC  Fertihref,  Inc .„__ 

ifitefnettonal  Paper  Co 

Jame«  River  Corp 

MvMlle  Forest  Prods.  Corp..„ 

Monsanto  Co 

RewhhoW  CherrMrals.  Inc 

RfflcrwioW  Chemca's,  inc.,— 
Standard  Producis  Co  ,  tnc-™ 


Escambia  County.  FL... 

Escam()«a  County.  Fl 

OuacMa  Pansh,  LA 

Morehouse  Pansh,  U\ .. 
Escambia  County.  1^ ... 

OuacMa  Parish.  lA 

St  Charles  Parish.  U  . 
Escambia  Counry,  LA  .. 

Harrison  County.  MS 

Jackson  County.  MS 


4.000 
25.000 
50.000 
10.000 

200 
3S.OO0 
32.000 
2.000 
6S0 
3.600 


Mcf/d. 
Mcf/d 

HMBtu/d 

Mhetu/d 

Md/d 

MMBWd 

MMBtu/ d 

Mct/d 

Md/d 

Mcf/d. 


United  stales  that  facilities  lo 
implement  these  direct  sales  are  in  place 
for  all  but  one  customer.  International 
Paper  Company.  United  requests 
authority  to  acquire  an  existing  meter 
facility  at  this  location. 

Comment  dote:  September  21. 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Viking  Gas  Transmission  Company 
and  Midwestern  Gas  Transmission 
Company 

(Docket  No.  CP88-679-000) 
August  31. 1988 

Take  notice  that  on  August  15.  1988. 
Viking  Gas  Transmission  Company 
(Viking).  P.O.  Box  2511.  Houston.  Texas 
77252-2511  and  Midwestern  Gas 
Transmission  Company  (Midwestern). 
P.O.  Box  251 1.  Houston.  Texas  77252- 
2511.  filed  in  Docket  No.  CP88-679-O00 
an  application  pursuant  lo  section  7  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon,  by  transfer  to 
Viking  and  for  Viking  to  acquire  the 
facilities  that  constitute  Midwestem's 
northern  system  together  with  the 
service  associated  with  Midwestem's 
northern  system,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 


It  is  stated  that  upon  such  transfer 
Viking,  a  wholly-owned  subsidiary  of 
Midwestern,  would  assume 
Midwestem's  rights  and  obligations 
under  Midwestem's  service  agreements 
and  Midwestem's  supply  arrangements. 
It  is  furiher  staled  that  Viking  would 
then  operate  the  northern  system  and 
would  serve  the  customers  on  the 
northern  system  under  the  same  terms 
and  conditions  that  Midwestem  now 
serves  those  customers. 

It  is  said  the  Midwestem's  northern 
system  and  southern  system  are 
physically  separated.  It  is  further  said 
that  the  two  systems  face  different 
commercial  and  climatic  conditions  and. 
as  a  result,  call  for  different  managerial, 
operational,  and  regulatory  approaches. 
It  is  alleged  that  the  proposal  would 
structure  the  legal  relationship  between 
the  affected  customers  and  the 
interstate  natural  gas  pipeline  that 
serves  those  customers  in  a  manner  that 
more  accurately  reflects  the  actual 
economic  relationship. 

Viking  and  Midwestern  aver  that  no 
facilities  would  be  constructed  or 
removed  from  ser\'ice  as  a  result  of  the 
proposal. 

Comment  dole:  September  21,  1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


4.  CNG  Transmission  Corporation 

IDockel  No.  CP88-709-000I 
August  31.198a 

Take  notice  that  on  August  23,  1988.' 
CNG  Transmission  Corporation 
(Applicant).  445  West  Main  Street. 
Clarksburg.  West  Virginia  26301.  filed  in 
Docket  No.  CP8a-709-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  {18  CFR  157.205)  to  add 
one  new  deliver>-  point  and  to  reassign 
thereto  a  portion  of  the  volumes  of  gas 
authorized  to  be  delivered  elsewhere  for 
Washington  Gas  Light  Company 
[Washington),  under  applicant's  blanket 
certificate  issued  in  Docket  No.  CP82- 
537-000  on  November  3.  1982.  pursuant 
to  section  7  of  the  Natural  Gds  Act.  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

By  this  request  Applicant  seeks 
authorization  lo  add  one  new  delivery 
point  10  Washington  to  be  located  at  the 
interconnection  between  Applicant's 
existing  pipeline  PL-1  and  the  pipeline 


'  The  request  under  blanket  authorization  was 
ipndered  for  filing  on  AugusI  22. 1988:  however.  Ih*! 
f**f  rpqutred  by  S  381.207  of  \he  Commission's  Rules 
[18  CFR  Ml  207)  was  not  paid  unii!  AugusI  23,  ISSa 
Section  381.103  of  the  Commission's  Rules  pravidee 
that  lb«  ffling  dale  is  date  on  which  the  fee  is  paid. 
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dnd  facilities  of  Washington  ai 
Jefferson,  MarvldnA 

ApphcanI  slates  that  il  will  debver 
pdr(  of  (he  voiuiiies  under  applicable 
service  agreements  tu  Washington  for 
use  by  Washington  s  whoily-owned 
subsidiary,  Frederick  Gas  Company. 
Inc..  at  this  deliverj'  point.  l!  is  staled 
that  Applicant  will  construct  the 
necessary  measuring  and  regulating 
facilities  at  the  proposed  one  new 
additional  delivery  point. 

Applicant  stales  that  the  one 
rtdditiona!  delivery  point  will  assure 
Washington  of  an  adequate  and  rehable 
sjpply  of  Hdtural  gas  for  the  1988-89 
hf'dting  season  and  beyond.  It  is  «itdfed 
^hni  d"i!venps  by  Applicant  for 
Wd^hinij'on  at  the  fefferson  delivery 
pi.'int  proposed  herein  will  not  exceed 
-  0(K)  dT  per  day  of  the  currently 
dathonzed  gas  sales  level  of  60.000  dl 
per  day.  Further,  Applicant  states  that 
the  addition  of  thjs  delivery  point  is  not 
pr  jhibited  by  ita  tariff,  Apphcant  states 
'n>i!  Washington  has  advised  Applicant 
'hdi  the  volumes  it  will  purchase  ai  this 
new  delivery  point  is  for  its  system 
supphes. 

Comment  date:  October  17.  19fla.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F,  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
fihng  should  on  or  before  the  comment 
date  fiie  with  the  Federal  Energy 
Regulation  Commission.  825  -N'orlh 
Capita!  Street  XE.,  ■V\.'a>hinglon.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
'he  Commissinn's  Rules  of  Practice  and 
Prncrdi.re  [18  CFR  385.211  and  385  214] 
and  tne  Regulations  under  the  Natural 
Gcis  Act  (la  CF?  157  101.  AH  protests 
filed  with  the  Commission  will  be 
ronsidered  by  it  in  determining  the 
rippropriate  action  to  be  taken  but  will 
noi  serve  to  make  the  protestanis 
j>r.rties  to  the  proceeding;.  Anv  person 
v\  iirKng  to  beccane  a  party  to  a 
proceeding  or  to  participale  as  a  party  m 
i".\  hearing  therein  must  fde  a  motion  1o 
:r.:fr\ene  in  accordance  with  (he 
C^un^imi&sion  s  Rules- 

T'ikc  further  notice  that,  pufsuanl  to 
the  authority  contamed  in  and  subject  to 
)Lirisdictior  conferred  upon  the  Federal 
F.nergy  Regulatory  Commission  by 
sections  "  and  15  of  the.N'atural  Gas  Acl 
(ind  the  Cnmmission's  Rules  of  Practice 
antj  Prncedure,  a  hearing  will  be  held 
Without  further  notice  before  the 
Commresmn  or  its  designee  on  this  6Hng 
;f  no  molioo  to  intervene  is  filed  within 
!;ie  time  required  herein.  J  the 
Commisston  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 


certificate  is  required  by  the  public 
convenience  and  necessity.  IT  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commi.ssion  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  he  duly  given. 

Under  the  procedure  herein  provided 
for  unless  otherwise  advised,  it  will  be 
necessary  for  the  applicant  to  appear  or 
be  represented  at  the  hearir^g 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commissum.  file  pursuant  to  Rule  214  of 
the  Commission's  F*rocedural  Rules  (IB 
CFR  385.214J  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
I  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
he  aulhonzed  effective  the  day  after  the 
time  allowed  far  filing  a  protest.  If  a 
protest  IS  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
fihng  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorizalton  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casbel). 
Acting  Secretary 
|FP  Doa  W-2QZ19  Filed  9-6-68: 8:45  am) 

BtLUNO  COOe  «Tir-91-«| 


New  Docket  Prefixes  Under  Order  No. 
497 

Aui;ust31.198e. 

Notice  IS  hereby  given  that  new 
docket  prefixes  have  been  eiitablished 
for  filings  made  m  connection  with  the 
Commission's  marketing  affdiate  Order 
No.  497. 

On  juna  1.  ISflfl.  the  ConiJiiJiSion 
issued  a  fmal  rule  (Order  No.  437) 
addressing  possible  abuses  in  the 
relationship  between  interstate  natural 
gas  pipelines  and  their  affiliatpd 
marketing  or  brokering  entities.  The  rule 
added  $  25010  to  the  regulations 
requiring  interstate  pipelines  to  make 
tariff  filings  incorporating  information 
specified  in  §  250,16(b)t5).  In  order  to 
identify  and  assess  Commission 
resources  needed  to  process  such  filings, 
it  is  necessary  tu  fstnblish  a  new  docket 
prefix,  to  he  designated  MT  Tariff 
filings  made  pursuant  to  §  2Sai6tbKSl 
should  t>e  limited  tn  their  content  to  the 
information  specified  therein.  The 
applicMbie  filing  fee«  ior  filings 
df-sigrmiijd  MT  are  the  fees  set  forth  in 
§  181.204  of  the  Commuftion  s 
regulations. 


Filings  m  connection  with  Order  No. 
497  other  than  those  under  S  250.ie[b)[5) 
and  which  are  limited  to  specific  entities 
(eg  a  request  for  waiver  or  stay  which, 
if  granted,  would  provide  relief  only  to 
the  applicant)  will  be  designated  with 
the  docket  prefix  MG  Filings  of  a 
generic  nature  nHated  to  the  marketing 
affiliate  rulemaking  le  g  comments, 
requests  for  rehearing,  or  requests  for  a 
stay  of  all  or  a  portion  of  the  rule)  will 
continue  to  be  assigned  Docket  No. 
RMa7-5.  Form  5l»2  will  not  be  docketed. 
Lob  D.  CuheO. 
A  cting  Secretary. 

[FR  Dga  88-20293  Fiied  9-6-88.  8:45  amj 
BILUIW  CODE  Sn7-01-M 


I  Oockvl  No.  RP68-242-000 ) 

Granite  State  Gas  Transmission,  Inc.; 
Filing 

5eplemt>er  1.  1M8. 

Take  notice  that  on  August  29,  1968. 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State],  120  Royal!  Street, 
Canton.  Massachusetts  02021.  tendered 
for  filing  with  the  Commission  the 
following  tariff  sheets  in  its  FERC  Gas 
Tariff,  First  Revi.sed  Volume  No.  1.  for 
effectiveness  on  October  1,  1B88. 
Original  Sheet  No.  7-C 
First  Revised  Shett  No  Wj 
Original  Sheet  No.  87 

According  to  Granite  Stale,  the 
purpose  of  the  instant  filing  is  to 
establish  procedures  pursuant  to  which 
Granite  State  wilJ  recover  from  its 
customers  the  fixed  take-or-pay  charges 
billed  by  Tennessee  t^as  t*ipr!:ne 
Company  under  the  provisions  of  Order 
No.  500.  Granite  Slate  requests  an 
effective  date  of  October  1.  lafifl. 

Granite  Stale  further  slates  that 
copies  of  its  filing  were  served  upon  its 
customers.  Bay  State  Gas  Company  and 
Northern  Utilities.  Inc..  and  the 
regulatory  comnu&sions  of  Ihc  Slates  of 
Maine  and  Maasachnselts  and  New 
Hampshire. 

Any  per«iHi  desiring  to  be  heard  or  to 
protest  said  filing  bhould  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  CdpilaJ  Street.  Nt.,  Washington, 
DC  20426.  in  accordance  with  sections 
211  and  214  of  the  (.iommcssion's  Rules 
of  Practice  and  Procedure  ( 18  CFR 
.385  211,  385.2141.  Ail  such  motions  or 
proteiils  should  be  filed  an  or  bt;farc 
September  12.  lHhii.  Protests  will  ite 
considered  by  the  Commission  in 
determining  the  appmpnale  action  to  be 
taken,  but  will  not  serve  to  make 
protestanls  parties  to  the  proceeding. 
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Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

LoU  D.  Cashell, 

Ai.iingSerretary. 

|FR  Doc.  68-20289  Filed  9-»-88;  8:45  am| 

BILUHQ  CODE  tt^J-OI-U 


IProiect  No.  6864-002] 

Oeto  McPherson;  Surrender  of 
Exemption  from  Licensing  (Conduit) 

August  31.  198a 

Take  notice  that  Clcto  McPherson. 
exemptee  for  the  George  Creeks  Project 
No.  Bfia4.  has  requested  that  his 
exemption  from  Ucensing  be  terminated. 
The  exemption  from  licensing  was 
issued  on  August  29, 19B5.  The  project 
would  have  been  located  at  existing 
trhgation  diversions  on  George  Creek 
and  North  McDonald  Creek  in  Park 
County,  Montana. 

The  only  project  facility  constructed  is 
a  collector/ intake  on  an  existing 
irrigation  ditch  within  the  exemptee's 
land.  No  other  construction  has  taken 
place. 

The  exemptee  filed  the  request  on 
May  27. 1988.  and  the  exemption  from 
licensing  for  Project  No.  8884  shall 
remain  in  effect  through  the  thirtieth  day 
after  issuance  of  this  notice  unless  that 
day  is  a  Saturday.  Sunday,  or  holiday  as 
descnbed  in  18  CFR  385  2007.  in  which 
case  the  business  day  following  that 
day.  New  applications  involving  this 
project  site,  to  the  extent  provided  for 
under  18  CFR  Part  4.  may  be  filed  on  the 
next  business  day. 
LoU  D.  Cashell. 
Acting  Secretary. 

[FR  Doc.  88-20216  Filed  »-«-88;  8:45  am) 
eiujNa  cooc  erir-ot-M 


[Docket  No  nP66-237-0001 

National  Fuel  Gas  Supply  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

August  29.  1986 

Take  notice  that  on  August  24.  1988, 
National  Fuel  Gas  Supply  Corporation 
("National")  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  the  following  tariff  sheets: 
Fourth  Revised  Sheet  No.  69 
Fourth  Revised  Sheet  No.  70 
Third  Revised  Sheet  No.  71 
Original  Sheet  No.  71-A 
Original  Sheet  No.  71-B 
Original  Sheet  No.  71-C 
Original  Sheet  No  71-D 


Third  Revised  Sheet  No.  72 
Original  Sheet  No.  72-A 
Original  Sheet  No.  72^B 
Original  Sheet  No.  72-C 
Original  Sheet  No.  72-D 

National  states  that  the  purpose  of 
this  filing  is  to  establish  the  procedures 
pursuant  to  which  National  will  recover 
the  take-or-pay  charges  approved  by  the 
Federal  Energy  Regulator}'  Commission 
to  be  billed  to  National  by  its  pipeline- 
suppliers-.  Tennessee  Gas  Pipeline 
Company,  Texas  Eastern  Transmission 
Corporation.  CNG  Transmission 
Corporation.  Columbia  Gas 
Transmission  Corporation  and 
Transcontinental  Gas  Pipe  Line 
Corporation. 

National  states  that  if.  at  any  time,  its 
pipeline-suppliers  are  permitted  by 
Commission  order  to  change  their  take- 
or-pay  procedures  and/or  the  amounts 
to  be  recovered  pursuant  to  those 
procedures.  National  will  likewise 
change  its  take-or-pay  procedures  and/ 
or  the  amounts  to  be  recovered  pursuant 
thereto.  National  further  states  that  it 
agrees  to  refund  to  its  customers  any 
refunds  received  from  its  pipeline 
suppliers. 

The  proposed  effective  date  of  the 
tariff  sheets  listed  above  is  October  1. 
1988. 

Copies  of  National's  filing  were 
served  on  National's  jurisdictional 
customers  and  on  the  interested  Slate 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Hling  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energ>'  Regulator>'  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
beforeSeptembere,  1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  he 
taken,  but  will  not  serve  to  make 
protestanls  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Casbell 
A(:liriiSt:i:reliiry. 

[FR  Doc.  68-20217  Filed  0-6-88:  8:45  am] 
BILLING  cooc  t717-Otmi 


(Docket  No.  RP8&-243-O0OI 
Transcontinental  Gas  Pipe  Line  Corp. 

Septi-mbtTl.  1988 

Take  notice  that  Transcontinental  Gas 


Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  August  29. 1988 
certain  tariff  sheets  in  Appendix  A 
attached  to  the  filing.  Such  sheets  are 
proposed  to  be  effective  August  1. 1988 
or.  alternatively.  October  1, 1988. 

Transco  states  that  the  purpose  of  its 
tariff  nitng  is  to  establish  initial  rate 
schedules  and  rales  for  firm  (FT-MB) 
and  Interruptible  (IT-MP]  transportation 
service  on  Transco's  Mobile  Bay 
Pipeline  System.  Such  transportation 
will  be  performed  pursuant  to  authority 
under  section  311  of  the  Natural  Gas 
Policy  Act  of  1978  and  Part  284  of  the 
Commission's  regulations  thereunder. 

Transco  explains  that  on  June  30. 
1988.  Transco  filed  in  Docket  No.  RP  88- 
204-000  tariff  sheets,  identical  in  all 
pertinent  respects  to  those  filed 
herewith,  also  for  the  purpose  of 
establishing  initial  rate  schedules  and 
rates  for  firm  and  interruptible 
transportation  ser\ice  on  its  Mobile  Bay 
pipehne  system.  Transco  states  that  by 
its  order  issued  luly  29. 1988.  the 
Commission  rejected  such  tanff  sheets 
on  the  basis  that  Transco  has  Rate 
Schedules  FT  and  IT,  which  rate 
schedules  apply  to  all  transportation 
ser\'ices  performed  by  Transco  pursuant 
to  its  blanket  certificate  or  Part  284  of 
the  Commissions  Regulations.  Transco 
further  states  that  the  purpose  of  its 
instant  filing  is  to  amend  the  provisions 
of  its  current  FT  and  IT  Rate  Schedules 
to  provide  that  such  rate  schedules  do 
not  apply  to  Iransporiation  sen.'ice  on 
the  Mobile  Bay  pipeline  system— 
thereby  correcting  the  unintended 
overlap — and  to  refile  its  Mobile  Bay 
tariff  sheets. 

Transco  slates  that  copies  of  the  filing 
are  being  mailed  to  each  of  its 
customers  and  interested  Stale 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  wilh  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NW..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (IB  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  9, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  he 
taken,  but  will  not  serve  to  make 
proleslants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pariy 
roust  file  a  motion  to  intervene.  Copies 
of  Ihis  filing  are  on  file  with  the 


34584 


Federal  Register  /  Vol.  53.  No    173  /  Wednesdtiy,  Septemlwr  :*.  198b  /  Ko!)ce« 


Commission  and  are  available  for  public 

inspection 

Lots  D.  CasfaeU. 

Acting  Secretary. 

(FK  Doc  Ba-20290  Ftled  9-«-88  SiiS  ami 


[Docket  No.  m-OOO-lMl 

Western  Moots  Power  Cooperative,  et 
al^  Petnion  for  Wafver 

Augusl  31,  1988. 

tn  th«  nuiter  of  Wealera  Illinois  Power 

C.oQperahve.  Inc.;  Adamj  Electnrai  Co- 
Operative:  liiinoi*  Rural  Electnt  (lo-,  M  |.M 
Electrii.  Coupf.THl.^n.  Inc..  Menard  KlQCtnv. 
Cooperative:  Spoon  River  Elertnc  Co- 
operative, Inc..  and  Weiitem  llhnoit 
Electrical  Coop. 

Notice  19  hereby  given  that  the  seven 
non-re«uUtcd  utilities  identified  above 
have  filed  on  Au^st  19. 1968.  pursuant 
fo  §  292A03  of  the  Commission's 
regulations  for  waiver  of  ceitain 
obii^atiociB  imposed  on  these  applicant 
ut:li!ies  under  55  2a2.303<a!  and 
292.303(b)  of  the  Comnuiaion  s 
ret(u!ation«  ( 18  CFR  Part  232  Subpart  C) 
which  implement  section  210  of  the 
P-jhhc  Utility  Rexulatory  Policies  Act  of 
1978  I  PURPA  j,  The  appJitant  utiiilies 
had  duly  implemented  the  Commission's 
PURPA  regulations  by  filing  .separate 
PURPA  impiementdtion  piana  an  March 
16.  1981.  On  August  19.  198fl  the 
applicant  uiibiies  filed  a  jnmt  PURPA 
implementation  plan. 

Under  the  joint  implementation  plan, 
each  of  the  above  utilities  (except 
Western  Illinois  Power  Cooperative. 
Inc  )  have  requested  a  waiver  of  the 
requirements  contained  in  §  292.303(a) 
uf  the  CommiHsitms  regul.iliona  under 
ISCTTl  Part  292  which  would  require 
those  utihfies  to  purchase  any  p<5wer 
made  available  from  any  qualifying 
facility  either  dirfc-ty  or  indirectly. 
Thete  utilities  atb  Members  of  Western 
Illinois  Power  Cooperative  Inc. 
I'WIPCO")  and  have  arranged  for 
WIPCO.  the  Members  joinlly-owned  all 
requirements  whulesale  supplier,  to 
make  purcha*es  from  qualifying 
fdciiilies  on  lht?ir  benaif, 

WIPCO  has  requested  a  waiver  from 
S  292  303(bj  of  the  Commisaion's 
regulations  (IB  CFR  Part  292  Subpart  C) 
which  would  require  it  lo  make  retail 
sales  to  qualifying  facilities.  WIPCO  and 
the  other  identified  Member  utilities 
hdve  provided  in  their  joint 
implementation  plan  that  Members  will 
sell  supplementary,  interruptible.  back- 
up and  maintenance  power  to  qualifying 
facililtes,  upon  request,  at  rates  thai  arc 
non-discriminatory,  iust  and  reasonable. 
and  m  the  public  interest.  In  addition,  no 


qualifying  facility  may  be  subject  to 
duplicative  interconnection  charges  (as 
to  both  the  purchase  and  sale  of  power], 
nor  will  qualifying  facihties  be  subject 
to  charges  associated  with  buildin« 
separate  faciiitwt  to  enable  Members  to 
deliver  retail  service,  unless  the  charges 
would  aiso  have  been  incurred  had 
WIPCO  deiivered  the  servir:^. 

Given  these  requirements,  the 
.applicants  believe  that  purchases  by  the 
Members  to  qualifyui^  facilities  or  sales 
by  WIPCO  to  quHlifying  facilities  are 
not  necessary  to  encourH«e  cogeneration 
and  small  power  production  and  are  not 
iitherwisH  required  by  sectum  210  of 
PURPA 

An>  person  desiring  to  be  heard  or  lo 
protest  any  of  the  above  filings  should 
file  a  motion  to  intervene  or  protest  with 
the  Fetieral  En*'ni>'  Reyulatory 
CiimmissKin.  825  North  Capitol  Street 
NK..  Washington.  DC  2042b.  in 
accordance  with  Rules  21 1  and  214  of 
the  Commission's  rules  nf  practice  and 
procedure  (IB  CTT?  38S  211,  385  214)  All 
such  motions  or  protest  should  be  filed 
within  thirty  \30)  daj-s  of  publication  of 
notice  in  the  Federal  Re^sler.  and 
should  relereni^e  ihe  applicable  docket 
number  Protests  will  be  considered  by 
the  Commission  in  determining  Ihe 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestanta  parties  lo 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  these  Ghngs  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CaahaH 
Acting  Secretary. 
{FR  Doc  8S-a}21S  Filed  9-6-^li;  &45  am] 

BILUHQ  COOC  *t1T-0\'M 


ENVmOMMENTAJu  PROTECTION 
AGENCY 

I  O^S-SWSO;  FRL-344J-71 

Toxic  and  Hazardous  Sufostancer. 

Certaki  Chefnicats  Premaoutscture 
Nottces 

AOCNCY:  Environmental  Protection 
Agency  (EPA). 
ACTfOw:  Notice. 

SUMMARv:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Stalutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1963  (48 


FR  21722)  In  the  Federal  Register  of 
November  11. 1984.  (49  FR  46066)  (40 
CFH  723  2^01.  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
tj.'pes  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  witliin  21 
days  of  receipt.  This  notice  announces 
receipt  of  one  such  PMNs  and  provides 
a  summary  of  each. 
DATE:  Close  of  Review  Periods:  Y  88- 
250,  September  1.3,  1988. 
FOn  FURTHEA  tMNMWiATION  CONTACT: 
Lawrence  Cuileen.  Premanufacture 
Notice  Management  Branch.  Chemical 
Control  Division  (TS-794).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  E-611.  401  M 
Street,  SW\.  Washington.  DC  20460  (202) 
382-3r2j 
SUPPtXMENTAJrV  INFORHAnOM:  The 

Following  ODtice  contiuns  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-<;004  at  the  above 
address  between  flrOO  a.m.  and  4.U0  p.m. 
Monday  through  Friday,  excluding  legal 
holidays. 

YB&-250 

Manufacturer.  ConTtdential. 

Chemicai.  (G)  High  solids  medium  oil 
alkyd  polymer 

Use/Prodvctron.  [s\  Industrial  air-dry 
finishes.  Prod,  range:  Confidential. 

Date:  AugusI  2Si  19(». 
Stevsn  Newburt[-Rlnn. 
Chief.  Public  Data  Branch.  Information 
Manasenwnt  Division.  Office  ofToKtc 
Substances. 
|FR  Doc-  8»-2n24;j  Filed  »-fi-a«  fl  4S  am) 

SILLING  CODE  &MO-M-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Conaotodated  Hearing; 
Channel  SO  Television  et  aL 

i    I  [•  (    i:;,r:iission  has  before  it  the 
followmg  mutually  exclusive 
appltcations  for  a  new  TV'  station: 


Appfecard.  Oty.  and 


OodtM 
No, 


A  Auw  MMos  d/b/a 

Channel  SO 

Tetowsnn,  Aguads. 

PtMftoRico. 
B  Carlos  R  Soft)  S 

Mana  V  ViiarutMa. 

Atiuada.  Puerto 

flico 


BPCT-smssKJ     eft-3n 


BPCT-«0Ot  13KF 
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AppManl.  cay.  inl 
Slal* 

FMNo 

MM 
DockX 

No 

C  Maniei  (Van  d/b/ 
aAguda 

feummCo.. 

Rco. 

BPCT-aeOI  I4KH 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  heanng  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 1966. 
I'he  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signif>' 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

ttsue  Headmfi  and  Appltcant/sj 
Short -Spacing — A.  B.  C 
Air  Hazard— A.  B,C 
Comparative — A.  B.  C 
IJltlmalp— A.  B.  C 

3.  If  there  is  any  non- standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicantts)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  busmess  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc..  2100  M  Street.  NVJ.. 
Washington.  DC  20037  (Telephone  No. 
(202)  857-3800). 

Roy  |.  Stewart 

Chief.  Video  Sen'ice Division.  Mass  Medio 

Bureau. 

jFR  Doc.  BA-ano?  Filed  &-&-a8;  8:45  ami 

BIUMO  CODE  S712-01-M 


Appkcant.  City  and 
SUM 


Applications  For  Consolidated 
Hearing;  Tree  Top  Broadcasting 
Associates  et  al. 

1    rhe  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station; 


AppkcvK.  CKy  and 

File  No 

MM 

Oodi« 
No. 

*.TreeTop 

Artngtin,  NY. 

BPH-aeoi2iMn 

88-393 

Bft^wvd  F.  and 

J. 


ArlingtoaNY. 

C  PN  Oa*o  Co-. 

Alingion.  NY 
D1190  WtwmCorp. 

Arlington.  N^ 
E  E<l*on  Broedcasbng. 

L.mried  ParTfWfsfip. 

Arlr»gton.NY 
F  FM  Minglon  Limited 

Partnership. 

Arftngion.NY. 
G  Egmont  Sonderfeng. 

Aftngton.  NY 
H  Rizzi,  RizZ).  Wiggins 

and  Chapm.  General 


Arlinglon.  NY. 
JtXiictien 
Bn»dcastMig  Corp . 
Artingtoo.«V. 


MU        FEDERAL  ELECTION  COMMISSION 

Odctiet 
'**'         INotoce  19881 


BPH-aOOIZZMI 

BPH-6e0123MN 
BPH-6e0123MO 

aPH-860123MP 

BPH-a60123MO 

BPK-660i23Mn 
BPH-8e0l23MT 

BPH-860123MU 


2  Pursuant  to  section  309fe)  of  the 
Communicahons  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consohdaled  proceeding  upon  Ihe  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29. 1988 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  to  signify  whether 
the  issue  in  question  applies  to  the 
particular  applicant. 

l.HStie  Heading  and  Applicants 
1.  (a)  Financial — F 

(b)  Misrepresentation— F 

(c)  Basic  QuslificetionB — F 

2  Comparati\-*— A,  B.  C.  D  E.  F.  G.  H.  1. 1 
3.  UllimBte— A.  B.  C.  D.  E.  F.  G.  H.  I. ) 

3.  II  there  ib  any  non -standardized 
i5sue(s1  in  this  proceeding,  the  full  text 
of  the  issue  and  the  appllcant(s)  lo 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  notice.  A  copy  of  the 
complete  HIX)  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  branch  (Room  230).  1919  M 
Street,  NW..  Washingloo,  DC  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  lotemational  Transcription 
Ser\'ice8.  Inc..  2100  M  Street.  N  W-. 
Washington.  DC  20037  (Telephone  No. 
(202)  857-3800). 
W.  Ian  Cay. 

Assistant  Chief.  Audio  Services  Division. 
Afoss  Media  Bureau 
|FR  Doc.  B&-2013B  Filed  9-6-68;  8:45  ami 
BILUNG  COOC    C7l2-«1-« 


Privacy  Act;  Proposed  Notice  of  New 
and  Revised  Routine  Usee  of  Privacy 
Act  Systems  of  Records 

Pursuant  to  the  provisions  of  the 
Privac>'  Act  of  1974.  Pub  L  No.  93-579,  5 
U.SC  522feMlll  and  the  Privacy  Act 
Guiddncc  Updates,  the  Federal  Election 
Commission  hereby  publishes  for 
comment  a  rcMsed  routine  use  for  its 
systems  of  records  maintained  by  the 
Commission.  This  re^sion  is  m  addition 
to  the  routine  uses  now  m  effect  which 
were  descnbed  when  the  Commission 
published  its  systems  of  records  in  1984 
(49  FR  164)  (6/22/&4]  No  other  changes 
lo  its  systems  uf  records  have  been 
made. 

All  systems  of  records  maintained  by 
the  FEC  are  affected.  They  are  FEC  1— 
Requests  for  Advisory  Opinions,  FEC 
2 — Audits  and  Investigations.  FEC  3 — 
Compliance  Actions.  FEC  4 — Mailing 
Lists.  FEC  5— Personnel  Records,  FEC 
6 — Candidate  Reports  and  Designations. 
FEC  7 — CerhficflUon  for  Primary 
Matching  Funds  and  General  Electio.". 
Campaign  Funds.  FEC  8 — Pa>Toll 
Records,  FEC  9 — Litigation  Actions,  FEC 
10 — Letter  File.  Pubhc  Communications. 
FEC  11— Contributor  Name  Index 
System.  The  new  routine  use  language 
to  be  added  for  the  above  records  is  as 
follows: 

Routine  uses  of  records  maintained  in 
the  system  including  categories  of  users 
and  the  purposes  of  such  uses: 

Routine  Use  for  Disclosure  to  the 
Department  of  Justice  for  Use  in 
Litigation:  It  shall  be  a  routine  use  of  the 
records  in  this  system  of  records  to 
disclose  them  to  the  Department  of 
Justice  when; 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacit>'  where  the 
Department  of  I'lstice  has  agreed  to 
represent  the  employee,  or 

(d)  The  United  States,  where  the 
agency  determines  that  hligation  is 
likely  to  affect  the  agency  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
reports  by  the  Department  of  Justice  is 
deemed  by  the  Federal  Election 
Commission  to  be  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  each  case,  the  agency 
determines  that  disclosure  of  the  records 
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to  the  Department  of  Justice  is  a  use  of 
the  informalion  contained  in  ihe  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

Routine  Use  for  Agency  Disclosure  in 
Uttgation:  It  shall  be  a  routine  use  of 
records  maintained  by  this  agency  (o 
disclose  them  in  a  proceeding  before  a 
court  or  adjudicative  body  before  which 
the  agency  is  authorized  to  appear, 
when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity:  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee:  or 

(d)  The  United  States,  where  the 
^igRHcy  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components. 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  Federal 
Election  Commission  determines  thai  on 
J  case  by  case  basis  use  of  such  records 
IS  relevant  and  necessary  lo  the 
!:tigation,  provided  however,  that  the 
agency  determines  that  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

Any  person  interested  in  commenting 
on  this  notice  may  do  so  by  submiiring 
Lommenis  in  writing  to  Chnstina  H. 
VanBrakle.  Pnvacy  Act  Officer.  Federal 
Election  Commisston.  999  E  Street.  N'W., 
Washington.  DC  20463. 

Daied  at  Washington.  DC.  on  August  31, 
Ilea. 
Thomas  ].  |o«efiak. 

(..■u-!:rrn:2n.  Fedem I  Election  ComnUssivn. 
[  r  R  Uoc  Sfi-20Z24  Filed  9-fl-aa:  8:45  Am\ 
BILLING  COOe  «71S-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Office  of  Training;  Board  of  Visitors 
for  the  En>«rgency  Management 
Institute;  Continuation 

In  accordance  with  the  provisions  of 
•he  Federal  AdvJsorv  Committee  Act  (5 
r  S  C,  App.  I).  GSA  Regulation  41  CFR 
101.6.  and  FEMA  Regulation  44  CFR  Part 
12.  and  after  consultation  with  the 
General  Services  Administration,  the 
Director  of  the  Federal  Emergency 
Management  Agency  (FEiMA)  has 
determined  that  the  continuation  of  the 
FEMA  Board  of  Visitors  for  the 
Emergency  Management  Institute  (FAU) 
IS  in  the  public  interest  in  connection 
with  the  performance  of  duties  imposed 
by  the  Agency  by  law. 


The  objectives  and  the  duties  of  the 
Board  are  to  review  the  programs  of  EMI 
and  continue  to  make  comments  and 
recommendations  to  the  Director  of  the 
Office  of  Training  regarding  the 
operation  of  the  Institute  and  any 
improvements  therein  which  the  Board 
deems  appropriate. 

1.  In  carrying  out  its  responsibilihes. 
the  Board  may  include  in  its  review: 

a.  A  discussion  of  the  Institute's 
programs  to  determine  whether  these 
programs  further  the  basic  mission  of 
the  EMI:  and 

b,  Other  appropnate  subject  areas 
that  are  related  to  the  effectiveness  of 
the  delivery  of  the  Institute's  programs. 

2.  The  Board  shall  draw  on  the 
expertise  of  its  members  and  with  the 
concurrence  of  the  Director,  Office  of 
Training,  such  other  experts  as  may  be 
considered  appropriate  in  order  to 
provide  advice  and  make 
recommendations  to  the  Director.  OfBce 
of  Training. 

3.  The  Board  shall  submit  annually  a 
written  report  to  the  Director.  Office  of 
Training,  no  later  than  April  each  year. 
This  report  shall  provide  detailed 
comments  and  recommendations 
regarding  the  operation  of  the  [nslilute. 

4.  The  Board  function  solely  as  an 
advisory  board  and  comply  fuUy  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act. 

The  Board  consists  of  12  members, 
including  a  chairman.  The  Director, 
Office  of  Trainmg,  shall  appoint  the 
individuals  to  the  Board,  including  the 
member  to  be  designated  as  chairman. 
The  members  of  the  Board,  including  the 
chairman,  represent  the  fields  of 
emergency  management,  education. 
public  administration  and  industry,  and 
such  professional  oi^janizations  as  will 
ensure  a  balanced  representation  of 
interest.  The  members  are  appointed  for 
a  1-year  term. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
recommendation  to  continue  the  Board 
of  Visitors  Such  comments,  as  well  as 
any  inquines.  may  be  addressed  to  the 
Rules  Docket  Clerk.  Federal  Emergency 
Management,  Washington.  DC  20472 

Dated:  August  25,  1988. 
Robert  VolUnd, 
Actinj;  Director.  OT 
|FR  Dot.  B8-20230  Filed  9-*^;  8:45  am) 
■IU.INQ  COOC  S71»-31-H 


following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  19B4. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  M).;  22&"On209. 
Title:  Equipment  Interchange  Agreement 
Between  Totem  Ocean  Trailer 
Express,  Inc.  and  Johnson  Scanstar 
Lines. 
Parties:  Totem  Ocean  Trailer  Express, 

Inc.  Johnson  Scanstar  Lines. 
Synopsis:  The  proposed  agreement 
would  permit  the  parties  to 
interchange  empty  and  loaded 
containers,  and  related  equipment,  in 
the  trade  between  points  in  Alaska 
and  points  in  Europe  with  interchange 
at  Seattle  or  Tacoma.  Washington. 
By  Order  of  the  Federal  Maritime 
Commission. 

Date*):  September  1, 1988. 
)c»teph  C.  Polking, 
Secretary 
(FR  Doc  8a-20257  Filed  9-6-68: 8:46  amj 

BTUJfMl  COOC  e73(HJ1-« 


Octtan  Freight  Forwarder  Uccnse; 
Reissuance  of  License;  CIMPEX,  Inc. 

Notice  is  hert^by  given  thai  the 
following  ocean  freight  forwarder 
hcense  has  been  reissued  by  the  Federal 
Maritime  Commission  pursuant  to 
section  19  of  the  Shipping  Act  of  1984  (46 
U.S.C  app.  1716)  and  the  regulations  of 
the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  510. 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 


UotnsANa 

Name/Adi»M> 

OlWfMssuM 

2856-B 

e347MW  360> 

aitMI.MaiM. 
FL  33166. 

Aug  3.  1966. 

Roberl  G.  Drew, 

Oin'ctor.  Bureau  of  Domestic  Regulation- 
|FF  D»M.  88-20294  Filed  9-6-88:  8:45  am) 

mxmc  COOC  itsimii-m 
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Ocean  Freight  Forwrarder  License; 
Revocations;  King  Shipping  Co..  Inc.. 
etat. 

Notice  is  hereby  given  that  Ihu 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  Ihe  Shipping  Act  of  1964 
|46  use.  app  17181  and  the  regulartons 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  510. 

License  Number:  812-R 
Name:  King  Shipping  Co..  Inc 
Address:  1323  Nassau  Street.  New  York. 

NY  10036 
Date  Revoked-  Augusi  6.  1988 
Reason:  Failed  to  maintain  a  valid 

surely  bond 

License  Number  2761 
Name:  Berman  International 

Transportation.  Inc.  (d/b/a  Bit.  Inc.) 
Address:  3150  River  Road,  Suite  113.  Des 

Plaines.  IL  60016 
Date  Revoked:  Augusi  8. 19B8 
Reason:  Surrendered  license  voluntarily 

License  Number.  1421 

Name:  E.C.  MaAfee  Customhouse 

Broker 
Address:  3446  Penobscot  Building. 

Detroit  MI  48226 
Date  Revoked:  August  10.  1988 
Reason:  Failed  lo  maintain  a  valid 

surely  bond 

License  Number  2427 

Name:  de  la  Torre  Forwarding  Co.,  Inc. 

Address:  1444  International  Trade  Marl 

Bldg.,  New  Orleans.  LA  70130 
Date  Revoked:  August  11. 1988 
Reason:  Failed  to  maintain  a  valid 

surety  bond 

License  Number  1169 

Name:  Beveriy  Hills  Transfer  ft  Storage 

Co..  Inc. 
Address:  221  So.  Beveriy  Drive.  Beverly 

Hills.  CA  90212 
Date  Revoked:  Augusi  17, 1986 
Reason  Failed  to  maintain  a  valid 

suret>'  bond 
Robert  G.  Drew, 

Director.  Bureau  of  Oontesiic  RvguJation 
|FR  Doc  a&-2029S  Filed  9-6-88;  6:45  am) 
BILUNO  COOC  srsD-oi-n 


FEDERAL  RESERVE  SYSTEM 

Financial  Institutions  Holding  Corp^  et 
al.;  Formations  ot;  Acquisitions  by;  and 
Mergers  of  Bank  Hokttng  Companies 

The  companies  listed  in  this  notice 
have  apphed  for  the  Board's  approval 
under  section  3  of  Ihe  Bank  Holding 
Company  Act  (12 L^SC  1842)  and 
$  225 14  of  the  Board's  Regulation  V  (12 


CFR  225.141  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  thai  are 
considered  in  acting  on  the  applications 
are  set  forth  m  section  3(c)  of  the  Act  (12 
U.S.C.  lB42(c)). 

Each  application  is  available  for 
immediate  Inspection  at  Ihe  Federal 
Reserve  Bank  indicated-  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  al  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors  Any  comment  on 
an  application  thai  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  heanng.  idenlifying  speafically 
any  questions  uf  f.ict  that  are  m  dispute 
and  summarizing  Ihe  evidence  that 
would  \i€  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  then 
September  21. 1988, 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond.  Virginia 
23261: 

1.  Financial  Institutions  Holding 
Corporation,  Riverdale,  Maryland;  to 
become  a  bank  holding  company  by 
acquirii^  100  percent  of  the  voting 
shares  of  The  Bank  of  Bowie.  Bowie, 
Maryland,  a  de  novo  bank.  Comments 
on  this  appliCiiUan  must  t>e  received  by 
September  2a,  lik48 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Commerce  Bancorp.  Inc..  Berkeley. 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  IfW  percent  of  the 
voting  shares  of  National  Bank  of 
Commerce.  Berkeley,  fllinois- 

2.  D  ff  D  Bancshares.  Inc..  Garrison, 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  60  percent  of  the 
votmg  shares  of  Mt.  Auburn  Savings 
Bank.  Ml.  Auburn,  Iowa 

3.  Merchants  Nationai  Corporation. 
Indianapolis.  Indiana;  to  merge  with 
Riley  Company.  Inc..  East  Chicago. 
Indiana,  and  thereby  indirectly  acquire 
First  National  Bank  of  East  Chicago. 
East  Chicago,  Indiana. 

4.  Sysco  Financial  Inc.,  Lincolnwood. 
liUnois:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voUng  shares  of  Brickyard  Bank. 
Chicago.  lUinois 

5-  Valley  Ridge  Financial  Corp..  Kent 
City.  Michigan;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Kent  City 
Stale  Bank.  Kent  City.  Michigan. 


C  Fedefal  Reserve  Bank  of  Dallas  tV\' 
Arthur  Tribble.  Vice  President)  400 
South  Akard  Street.  Dallas.  Texas  75222. 

1.  First  Perry  ton  Bancorp,  inc  . 
Perrylon.  Texas:  to  acquire  94  percent  of 
the  voting  shares  of  The  First  Nationai 
Bank  of  Hereford.  Hereford.  Texas. 
Comments  on  this  application  must  be 
received  by  Septemt>er  28. 1988. 

Board  of  Govemurs  of  tfa«  Federal  Reserve 
Sysleni.  Augusi  31  1988. 
lames  McAfee. 

Assoc'dte  SecTptary  of  the  Board. 
|FR  D<k:  88-20214  Filed  9-6-88;  8:45  am| 
BILLING  CODE  S310-01-M 


National  Bank  of  Canada  et  aL; 
Appticatioaa  To  Engage  de  Novo  in 
permissible  NonbanMng  Activities 

The  companies  hsted  in  this  notice 
have  filed  an  application  under 
§  225.23<al(l)of  the  Board's  Regulation 

Y  (12  CFR  225  2.'?1aMll)  for  the  "f^oar^'s 
approval  under  section  4(c)(fl)  of  the 
Bank  Holding  Company  Act  (12  U  SC 
1843(c)(8ll  and  5  225.2Ha)  of  Regulation 

Y  (12  CFR  225.21|al)  to  commence  or  to 
en^H^e  de  novo  either  directly  or 
through  a  suljstdiary,  m  a  nonbankir.^ 
activity  that  is  listed  in  5  225.25  of 
Regulation  Y  as  closely  related  lo 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  al  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  pmduce  benefits  to  the  public,  such 
as  greater  convenience,  mcreased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  ad\erse  effects,  such 
as  undue  concentration  of  rcMJurcf^s. 
decreased  or  unfair  competiii-jn. 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presenlalion  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  m  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  Ihe  party 
commenting  would  be  aggneved  by 
approval  of  the  propo&iji. 

Unless  otherwise  noted  comments 
regarding  Ihe  applications  must  be 
received  at  the  Reserve  Bank  indicd'ed 
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or  the  offices  of  the  Board  of  Governors 
r.Mt  later  than  September  28.  ISiVi. 

A  Federal  Reserve  Bank  of  New  York 
iVVilham  L  Rutledge.  Vice  President)  33 
Liberty  Street.  New  York.  New  York 
Km5: 

1,  National  Bunk  of  Canada, 
Montreal.  Canada;  to  engage  de  novo 
through  its  subsidiarj',  National  Canada 
Corporation.  Chicago.  Illinois,  in  making 
dnH  servicing  mortgage  and  construction 
lodns  to  finance  commercial  real  estate 
tieteiopmen!  pro|ects.  and  making  the 
servicing  secured  and  unsecured  loans 
pursuant  to  §  225,25{bl(l)  of  the  Board's 
Regulation  Y.  Comments  on  this 
application  must  be  received  by 
September  21.  1988. 

B  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  NW..  Atlanta.  Georgia 
30303: 

1.  Sun  I'rus!  Banks.  Inc.  Atlanta. 
Georgia,  and  Sun  Banks.  Inc.,  Orlando. 
Florida;  to  engage  de  novo,  through  their 
subsidiar>'.  SunBank  Capital 
Management.  National  Association. 
Oriando.  Flonda,  m  all  trust  company 
functions,  and  investment  advisory 
t-  tivihes.  pursuant  to  5  225.25  (b)(3)  and 
',Lvli4)  of  the  Board's  Regulation  Y. 

C  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
Resident)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

\F:r^:  Bunk  System.  Inc.. 
Minneapolis,  Minnesota,  to  expand  the 
dctivities  of  Its  subsidiary,  FBS  Credit 
Services.  Inc.  Minneapolis.  Minnesota. 
to  acquire  and  manage  classified  and 
low  quality  assets  from  the  subsidiary 
banks  of  Central  Bancorporation.  Inc.. 
Denver.  Colorado,  pursuant  to 
8  225-25(b)[l)  of  the  Board's  Regulation 
Y- 

Board  of  Governors  of  Ihe  Federal  Reserve 
System,  August  31.  1S88. 
Idmes  McAfee. 

Associate  Secretary  of  the  Board. 

:FR  Dor  88-20215  FSled  B-^-eS:  8:45  am| 

BlUJMa  COOC  U1&4MI 


DEPARTMEKT  OF  HEALTH  ANO 
HUMAN  SERVICES 

Public  Health  Service 

Food  and  Drug  Administration; 
Statement  of  Organization  ar>d 
Functions 

Pdrt  H.  Chapter  KF  (Food  and  Dri« 
Admmisiration)  of  the  Slalement  of 
Ontjanizarion  and  Functions  for  iht* 
Department  of  Health  and  Human 
Services  [35  FR  3685.  February  25.  1970, 
as  amended  most  recently  in  pertinent 
part  at  50  FR  1278.  January  10. 1985)  is 


amended  to  reflect  organizational 
changes  in  the  Food  and  Drug 
Administration  (FDA). 

The  functional  statements  of  the 
Division  of  Human  Resources 
Management  (DHRM),  Office  of 
Management  and  Operations.  Office  of 
the  Commissioner.  FDA.  are  clarified  to 
reflect  that  the  Functions  of  training, 
career  development,  performance 
management,  and  executive  servicen 
activities  are  being  performed  by  DHRM 
and  that  the  industrial  engmeenng 
function  is  no  longer  being  performed  in 
DHRM. 

Delete  subparagraph  [h-4l.  Division  of 
Human  Resources  Management 
(HFA77)  and  insert  new  subparagraph 
|b-4|.  Division  of  Human  Resources 
Management  (HFA77). 

[h-4]  Division  of  Human  Resources 
Management  (HFA77).  Provides 
personnel  management  advice  and 
assistance  to  the  Commissioner  and  to 
FDA  managers  within  its  servicing  area, 
including  advice  to  Headquarters 
officials  on  their  management 
responsibilities  for  FDA  field 
installations. 

Participates  In  the  development  of 
Agency  goals  and  operating  plans 
related  to  personnel  management. 

Provides,  within  its  servicing  area, 
personnel  management  and  personnel 
administration  services,  mcluding 
employment,  recruitment,  compensation 
and  benefits,  classification,  employee 
relations,  training,  career  development, 
performance  management,  executive 
services,  and  as  designated  under 
departmental  guidelines,  provides 
services  in  these  areas  throughout  the 
Agency. 

Prepares  staff  studies  and 
recommendations  to  Agency 
management  on  personnel  needs  and 
problems. 

Identifies  the  need  for  personnel 
policies  and  programs  to  PHS  and 
collaborates  with  PHS.  as  appropriate, 
in  the  development  of  such  pohcles  and 
programs. 

Develops  and  imptements  operating 
procedures  and  interprets  policies  to  the 
extent  necessary  to  meet  (he  specie) 
needs  of  FDA  in  the  application  of  PHS, 
HHS.  0PM,  and  other  Government 
agency  regulations. 

Represents  FDA  in  personnel 
management  matters  with  PHS,  HHS, 
0PM.  and  other  Government  agencies, 
professional  societies,  colleges  and 
universities- 
Conducts  special  studies  on  personnel 
needs,  problems,  and  programs. 


Dated:  August  29.  l<«e. 

Wilford  |.  Fortnisb, 

DirecUtr.  Office  of  Sfanagiyment.  PHS. 
|FR  Doc.  88-20273  Filed  0-6-88:  6:45  omj 

eiUJMa  COOC  4t«MM-IS 


Health  Resources  and  Servtees 
Administration;  Statement  of 
Organtzatton.  Functions  and 
Delegations  of  Authority 

Part  H,  Chapter  HB  (Health  Resources 
and  Services  Administration)  of  the 
Statement  of  Organization.  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (47  FR  39409-24,  August  31. 
1982.  as  amended  most  recently  at  52  FR 
43676-78.  November  13. 1987)  is 
amended  to  reflect  the  transfer  of  the 
designation  of  health  manpower 
shortage  areas  program  under  section 
332  of  the  Public  Health  Service  Act.  as 
amended,  from  the  Office  of  Data 
Analysis  and  Management.  Bureau  of 
Health  Professions,  to  the  Office  of  the 
Director.  Bureau  of  Health  Care  Delivery 
and  Assistance,  within  the  Health 
Resources  and  Services  Administration 
(HRSA). 

Under  HB-10.  Organization  and 
Functions,  amend  Ihe  following 
functional  statements  within  HRSA: 

1.  Under  the  Office  of  Data  Analysis 
and  Management  (HBPlSl  Bureau  of 
Health  Professions  (HBP),  delete  item 
numbers  (8)  and  (9)  and  renumber  item 
numbers  (10)  through  (13)  as  Item 
numbers  (B)  through  (11)  respectively. 

2.  Under  the  Office  of  the  Director 
(HBCV.  Bureau  of  Health  Care  Delivery 
and  Assistance,  delete  the  "and"  after 
item  number  (10);  change  the  period 
after  item  number  (11)  to  a  semicolon 
and  add  the  following  "and  (12) 
administers  the  designation  of  health 
manpower  shortage  areas  program." 

All  delegations  and  redelcgations  of 
authorities  to  officers  and  employees  of 
HRSA  which  were  in  effect  Immediately 
prior  to  the  effective  date  of  this  transfer 
are  continued  in  effect  in  them  or  their 
successors  pending  further  redelegalion. 
provided  they  are  consistent  with  this 
transfer. 

Ou(e:  August  29, 1968. 

WLHord  |.  Forfaush. 

DifiH-.tor,  Office  of  Management. 

|FR  Dor  (16-20274  Filed  9-6-68: 6:45  am) 
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Health  Resources  and  Services 
Administration;  Statement  of 
Organization.  Functions  and 
Delegations  of  Authority 

Pari  H.  Chapter  HB  (Health  Resources 
and  Services  Administration)  of  the 
Statement  of  Organization.  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Serx'ices  (47  FR  39409-24.  August  31. 
1982.  as  amended  most  recently  in 
pertinent  parts  at  52  FR  43676-78. 
November  13.  1987.  and  53  FR  27571, 
|uly  21. 1988)  is  amended  to  reflect  the 
transfer  of  the  Acquired  Immune 
Deficiency  Syndrome  (AIDS)  Education 
and  Training  Centers  Activities  under 
section  301  of  the  Public  Health  Semce 
Act  from  the  Division  of  Special 
Projects.  Bureau  of  Maternal  and  Child 
Health  and  Resources  Development,  to 
the  Division  of  Medicine.  Bureau  of 
Health  Professions,  within  the  Health 
Resources  and  Services  Administration 
(HRSA). 

Under  HB-10.  Organization  and 
Functions,  amend  the  following 
functional  statements  within  HRSA: 

1.  Under  the  Office  of  the  Associate 
Director  for  Special  Projects  (HBRD). 
Bureau  of  Maternal  and  Child  Health 
and  Resources  Development  (HBRJ 
delete  item  number  (1)  and  replace  it 
with:  (1)  Plans,  develops,  implements, 
monitors,  and  evaluates  progrfims  and 
projects,  such  as  service  demonstralion 
and  drug  reimbursement  related  to  the 
delivery  of  health  care  services  to 
people  with  acquired  immune  deficiency 
syndrome  (AIDS); 

2.  Under  the  Division  of  Medicine 
{HBP3}.  Bureau  of  Health  Professions 
(HBP)  delete  "and"  after  item  number 
(10)  and  change  the  period  after  item 
number  (11)  to  a  semicolon  and  add  the 
following:  And  (12)  plans,  develops, 
implements,  monitors,  and  evaluates 
acquired  immune  deficiency  syndrome 
(AIDS)  health  professions  education  and 
training  projects. 

All  delegations  and  rcdelegations  of 
authorities  to  officers  and  employees  of 
HRSA  which  were  in  effect  immediately 
prior  to  the  effective  date  of  this  transfer 
are  continued  in  effect  in  them  or  their 
successors  pending  fiu-ther  redelegation. 
provided  they  are  consistent  with  this 
transfer. 

This  transfer  is  effective  on  October  1, 
1966. 

Date.  August  26.  1986. 
WUford  |.  Forbush. 
Dirtt:tor.  Office  of  Monagoment. 
|FR  Doc.  66-20275  Filed  9-6-88:  B>*5  am) 

BKUMC  COOC  *160-«W* 


Office  of  the  Assistant  Secretary  for 
Health;  Saint  Elizabeths  Hospital 
Administrative  and  Medical  Records 

AGENCY:  Public  Health  Service.  HHS. 
action:  Notice. 

summary:  On  October  1. 1967,  the  Saint 
Elizabeths  Hospital  and  attendant 
administrative,  fiscal  and  patient  care 
responsibilities  were  transferred  to  the 
District  of  Columbia  Government 
pursuant  to  Pub.  L.  98-621.  "The  Saint 
Elizabeths  Hospital  and  District  of 
Columbia  Mental  Health  Services  Act." 
A  Transfer  and  Assignment  of  Personal 
Property  at  St.  FJizabeths  Hospital  was 
executed  at  that  time,  and  has  been 
amended  as  reflected  in  the  agreement 
following  this  notice  to  facilitate  the 
discharge  of  the  Public  Health  Service's 
responsibility  under  the  Act  for  (1)  The 
closure,  disposition,  and  retention  of 
certain  administrative  and  medical 
records:  (2)  ttie  defense  of  claims  for 
which  the  United  States  is  responsible: 
and  (3)  the  financial  support  of  certain 
patients  receiving  care  at  the  hospital. 
EFFECTIVE  DATE:  The  /Vmendment  to  the 
Transfer  and  Assignment  of  Personal 
Property  became  effective  retroactive  to 
the  date  of  original  execution.  Octolter  1, 
1987. 

FOR  FURTHER  INFORMATION  CONTACT 

James  C  Pittman.  Associate  Director  for 
SEH  Transition.  National  Institute  of 
Mental  Health.  Room  17C-05  Parklawn 
Building,  56O0  Fishers  Lane,  Rockvilte. 
Marjiand  20857.  Telephone  number 
(301)443-2940. 

Dated  August  30. 1988. 
VVllford ).  Forbush. 

Deputy  Assistant  Secretary  for  Health 
Operations  and  Director.  Office  of 
Manofifment.  OASH. 

DEPARTMFJ*.T  OF  HEALTH  AND  HUMAN 
SERVICFJi 

Amendment  To  Tran&fer  and  .'Xsj-ignment  of 
Personal  Properly  at  Saint  EliT^bethi* 
Hospital 

Whereas,  on  September  3a  1967.  by 
ajthorily  of  the  S«lnt  Ellzatwihs  Hospital  and 
District  of  Columbia  Mental  Health  Service.<i 
Act  (Act).  Pub.  L  98-621.  the  United  States  of 
America  [Assignor),  acting  through  the 
Diretrlor.  Office  of  Managemcini,  Public 
Health  Service,  Department  of  Health  and 
Human  Services  (Assignor)  executed  a 
Trunsfrr  and  Assignment  of  Personal 
Property  which  transferred  to  the  District  of 
Columbia  (Assignee)  personal  property 
belonging  to  Assignor  located  on  the 
premises  of  Satnl  Elizabeths  Hospital 
conveyed  to  Assignee  by  deed: 

Whereas,  the  Transfer  and  Assignment  uf 
Personal  Property  transferred  the 
adminiitrative  and  medical  records  of  the 
HospiiaL  including  section  19  Privacy  Act 
systems  of  records,  subsequently  deleted  as 


Kpdcr.il  B\  stems  of  records  Liy  Federal 
Register  noiice  on  November  24,  \9*S~.  52  FR 
45(123; 

Whereas.  Assignor  has  continuing 
responsibihty  under  the  Act:  (1)  For  the 
closure,  disposition,  and  retention  of  certain 
administrali%'e  and  medical  records:  (Z)  to 
defend  claims  for  which  the  United  Stales  is 
responsible  pursuant  lo  section  9(h).  and  (3) 
In  financially  support  certain  patients 
recoil  ing  care  at  the  Hospital  pursuant  to 
section  9(b)(1):  and 

Whereas,  at  the  time  of  execution  of  the 
TransftT  and  Assignment  of  Personal 
Property.  Assignor  and  Assignee  wt?re 
mutually  aware  that  Assignor's  continuing 
responsibilities  would  necessitate  Assignor's 
employees'  and  agents'  review  of  Ihe 
Hospital's  medical  and  administrative 
records,  and  intended  ai  all  times  that 
Assignor  would  retain  a  righl  of  access  lo  the 
records  for  this  purpose; 

Therefore,  Assignor,  with  acknowledgmcni 
and  apprYTval  of  Assignee,  hereby  amends  the 
Transfer  and  Assignment  of  Personal 
Property  to  explicitly  recogni'zc  such  rif;ht  of 
access,  by  inserting  after  "(t]o  have  and  lo 
hold  the  same  unto  Assignee  its  successois 
and  assigns  forever"  the  following  clause: 

Subiect,  however,  to  a  contmumg  right  »f 
access  by  Assignor,  its  aj^cnts.  and 
employees  lo  the  medical  and  administralixt 
records  hereby  tmnsferred.  as  necessary  to 
the  discharge  of  Assignor's  responsibilities 
pursuant  to  the  Act 

This  Amendment  shall  be  attached  to 
the  Transfer  and  Assignment  of 
Personal  Property  and  be  effective 
retroactive  to  the  date  of  original 
execution. 

Dattrd:  August  3.  19da. 
Wilford  |.  Forbush. 

Director,  Office  of  Management.  Public 
Health  Senice. 

Dated:  August  n.  1988 
Vernon  E.  Hawkins. 
Acting  Interim  Director.  Department  of 
Human  Services. 
(FR  Doc  88-20280  Filed  9-6-88:  B.-45  ainj 

BILUHG  CODE  4160-ir-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

|NV-93(M)8-4322-13) 

Las  Vegas  District  Advisory  Council 
Meeting.  Clark  County.  NV 

August  29. 19&8. 

Notice  is  hereby  given  in  accordance 
with  Pub.  L  92-463.  that  a  meeting  of  the 
Bureau  of  Land  Management.  (BLM).  Las 
Vegas  District  will  be  held  September  27 
and  28. 1988. 

The  Advisory  Council  will  host  an 
*"Open  House"  meeting  for  the  purpose 
of  receiving  pubhc  comments  and  hear 
informal  discussion-,  on  public  lands 
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maleriiils  on  the  evening  of  5>eptember 
2"  19M.  in  the  Conference  Room  of  the 
Bureau  of  Land  Management.  Las  Vegas 
Dislric.i  Office.  4765  W.  Vegas  Dnve.  Las 
Vegas.  .\'evada.  from  7:00  p.m.  until  9.00 
p  m. 

The  District  Advisory  Counrjl  %vill 
rfUo  n-.eet  on  September  28, 198&  BUM  in 
!h.'  L,is  Vegas  District  Office  Conference 
R nrr,  at9«)am. 

The  agenda  will  be  as  follows: 
— P'^B9  Budget  Outlook 
— Red  Rocik/Summa  Exchange/Sale 
— District  Wild  Horse  and  Burro 

f^ogram  Update 
—Recreation  and  Wildlife  2000 
— Distncl  Camping  Limitation 
— Ranger  Program 

—Plan  .Amendment — Sand  and  Gravel 
— Legisidtion  .Vfecting  Public  Lands 
— CRMP  L'pdate 
-Joint  DAC — Yuma/Califomia  Desert 

Districts 

Both  meetings  of  the  Las  Vegas 
District  Advisory  Council  are  open  to 
the  public.  Persons  wishing  to  appear 
before  the  Council  can  do  so  dunng  the 
"Open  House"  meeting  on  September  27. 
1988  or  contact  the  BL.M  Las  Vegas 
Distnct  Manager  by  the  close  of 
business  {4. 15  pm.)  Friday.  September 
23.  1988.  in  order  to  be  heard  during  the 
meeting-  Summary  minutes  of  the  Las 
Vegas  District  Advisor)-  Council 
meetings  will  be  maintained  at  the  BLM 
Las  Vegas  Distnct  Office,  4763  W.  Vegas 
Drive,  Las  Vegas.  Nevada, 
BeD  F.  CaUins. 
Distnc*.  Manager. 
|FR  Doc,  S»-2ma8  Filed  9-4-8I):  8:45  am] 

BJUJMC  COOC  43)0-MC-« 


Off-Road  Vehicle  Designation; 
Montana 

AQENcr;  Bureau  of  Land  Management. 
.Miles  Citv  District  Office.  Interior 
ACnoM:  Notice  to  limit  ofT-road  vehicle 
use  on  public  lands. 

SUMMABV.  After  a  30-day  comment 
period  and  assuming  that  no  adverse 
comments  are  received,  the  use  of  off- 
road  vehicles  IS  limited  on  those  public 
lands  withm  the  Lake  Mason  We«l 
Special  Management  Area.  This  will  be 
in  effect  during  the  antelope  hunting 
season  as  established  by  the  Montana 
Department  of  Fish.  Wildlife  and  Parks. 
Musselshell  County.  Montana  in 
accordance  with  the  authonty  and 
requirements  of  Executive  Orders  11644 
and  11989  and  Regulations  43  CFR  Part 
8340- 

EFFECnvc  DATE:  This  designation  will 
only  be  in  effect  during  the  antelope 
hunting  season  as  established  by  the 


Montana  I}epartmenl  of  Fish.  Wildlife 
and  Parks.  This  designation  will  become 
effective  dunng  the  1988  antelope 
hunting  season  and  will  remain  in  effect 
for  a  period  of  5  years,  or  until  rescinded 
by  the  authorized  officer. 

FOfl  FURTHER  INFORMATraN  CONTACT: 

Mat  Millenbach.  District  Manager.  .Miles 
City  Distnct,  BLM,  P  O  Box  940.  Miles 
City,  .Montana  59301;  Bill  Mcllvain.  Area 
Manager.  Billings  Resource  Area.  810 
East  Main.  Billings.  Montana  5P105;  or 
Roger  Fliger.  Montana  Department  of 
Fish.  Wildlife  and  Parks.  1125  Ukc  Elmo 
Road.  Billings.  Montana  59105. 

suppifUEHTAirv  information:  Of  die 

19.520  acres  of  land  within  the  Lake 
Mason  West  Special  Management  Area, 
1.000  acres  of  pubUc  land  as  described 
below  are  included  and  are 
administered  by  the  Bureau  of  Land 
Management.  Billings  Resource  Area. 
Miles  City  District.  This  designation  is 
the  result  of  a  cooperative  effort 
between  the  Bureau  of  Land 
Management,  Lake  Mason  West  Grazing 
Association  and  the  Montana 
Department  of  Fish.  Wildlife  and  Parks. 
The  purpose  of  the  designation  is  to 
prevent  further  damage  to  the  soil  and 
vegetative  resources,  open  additional 
private  lands  to  hunting,  and  reduce 
user  conflicts  to  provide  a  higher  quality 
hunt  to  the  public  user.  The  limited 
designation  will  apply  to  the  following 
public  lands: 

Prinapal  Meridian,  Monuna 

T  9  N  ,  R.  23  E., 

Section  ^NViNii: 

SecUon  9.  SVin 

Section  12.  WWWW,  SE^.SWV*. 
SWV.SEW,  andE'/iSEW. 
T  9  N  .  R  24  E. 

Serlion  3a  VW^,  SW(4,  SW(4SWl/4. 

The  Lake  Mason  West  Special 
Management  Area  is  located 
approximately  ten  miles  northwest  of 
Roundup,  Montana,  and  lies  adjdcejtt  to 
the  south  of  the  existing  Pole  Creek 
Special  Management  Area.  The  I^ke 
Mason  West  Special  Management  Area 
IS  bordered  on  the  north  and  south  by 
county  roads,  and  is  traversed  in  the 
western  extreme  by  another  county 
road.  The  entire  19.520  acres  within  the 
Special  Management  Area  will  be  open 
to  walk-in  hunting  traffic  only  during  the 
antelope  hunting  season,  with  no 
landowner  permission  required.  A 
safety  zone  will  be  established  around 
any  ranch  buildmgs  or  developed 
facilities  and  will  be  dosed  to  vehicular 
use  and  the  discharging  of  firearms. 
except  for  authorized  uses. 


Dale:  August  29. 1988. 
Arnold  E  Dougan. 
Acting  Disinrt  Manager. 
|FR  Doc.  88-3n90  Piled  »-«-88.  8:45  amj 
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INV-050-0S-44t(MMI 

Resource  Management  Plan:  NeIRs  Ah- 
Force  Range,  NV 

.Augiisi  2tt.  wm. 

AGENCY:  Bureau  of  Land  Management. 

Intenor, 

ACTKNr.  Amendment  to  the  Notice  of 

Intent  !o  prepare  a  resource  plan  for  the 
Nellis  Air  Force  Range  in  accordance 
with  Pub,  L  99-606 1.Mihtary  Unds 
Withdrawal  Act  of  19861  and  ui 
accordance  with  Pub.  L  100-338  to 
extend  the  withdrawal  of  certain  public 
lands  m  Lincoln  County.  Nevada 
(Groom  Mountain  Addition  to  the  NeUis 
Air  Force  Range]. 

summary:  This  notice  amends  the 
Notice  of  Intent  to  prepare  a  resource 
plan  for  the  Nellis  Air  Force  Range  to 
expand  the  area  of  the  plan  to  include 
the  Groom  Mountain  Range  in 
accordance  with  Pub.  L.  100-338. 

SUPPtXMEHTARY  INFORMATION:  Asa 

result  of  Pub.  L  100-338  the  geogruphic 
area  covered  by  the  resource  plan  to  be 
prepared  for  the  Nellis  Air  Force  Range 
has  been  amended  to  include 
approximately  89.000  acres  of  public 
lands  in  Lincoln  County.  Nevada, 
generally  knowm  as  the  Groom 
Mountain  Range. 

The  same  plarming  issues,  planning 
critena.  and  plan  alternatives  that  were 
identified  for  public  review  and  input  as 
was  published  in  the  Federal  Register, 
Vol.  53.  No.  131.  Friday  )uly  8.  1988.  will 
also  apply  to  this  additional  area. 

FOR  FURTHER  INFORMATION  CONTACT 

Curtis  G-  Tucker,  Area  .Manager, 
Caliente  Resource  Area.  Bureau  of  I^nd 
Management.  P.O.  Box  237.  Caliente. 
Nevada  89008.  (702)  726-3141. 
Edward  F.  Spang, 
Stale  Director.  Nevada. 
(FR  Doc-  B»-rmm  Filed  9-6-88;  8:45  am) 
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IWY-030-08-4311-131 

Closure  of  Public  Lands:  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Closure  and 

Restrictions  on  Public  Unds  Pursuant  to 

CFR  43  8364.1. 
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SUMMARY:  The  fallowing  activities  are 
prohibited  or  restricted  on  BLM 
administered  public  lands  in  the 
Rawlins  District  until  further  notice 
— Using  chain  saws  on  public  lands 
north  of  1-80  is  prohibited  without  a 
special  permit  obtained  from  the  BLM. 
— Building,  maintain,  attending  or  using 
a  fire,  campflre  or  open  charcoal  grill 
in  all  forests  and  woodlands  in  the 
district,  except  at  designated 
developed  recreation  sites  is 
prohibited.  Stoves  using  propane  or 
white  gas  may  still  be  used. 
— Smoking  is  prohibited,  except  within 
an  enclosed  vehicle  or  building,  a 
developed  recreation  site  or  while 
stopped  in  an  area  al  least  three  feel 
In  diameter  that  is  barren  or  cleared 
of  all  flammable  material. 
EFFECTIVE  date:  August  30, 1988. 
ADDRESS:  Bureau  of  Land  Management, 
I-llK)  Third  Street-  Rnwlins.  W\  82301. 
FOR  FURTHER  INFORMATION  CONTACT 

George  Phillips.  Bureau  of  Land 
Management.  P.O  Box  B70.  Rawlins, 
Wyoming.  82301.  telephone  (307)  324- 

7171. 

SUPn-EMENTARY  INFORMATION:  These 

restrictions  are  imposed  as  part  of  a 
coordinated  effort  with  the  Worland 
District  and  the  Shoshone  National 
Forest.  The  Counties  involved  in  this 
notice  are  Albanj'.  Carbon,  and 
Fremont.  These  restrictions  will  remain 
in  effect  until  weather  conditions 
improve  and  the  extreme  fire  danger  has 
passed 

Applications  for  special  permits  to 
operate  chain  saws  in  the  closed  areas 
may  be  obtained  from  the  Rawlins 
District  Office  or  the  Lander  Resource 
Area  Office  of  the  Bureau  of  Land 
Management. 

Dated:  August  30, 1S8«- 
VVilliam  Newby, 
Acting  District  Managt*r. 
[FR  Doc.  68-20248  Piled  9-6-8(1:  S:4S  amj 
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National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  fcllowmg 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  August 
27. 1988.  Pursuant  to  §  60 13  of  36  CfTl 
Part  60  written  comments  concerning  the 
significance  of  Ihese  properies  under  the 
National  Register  criteria  for  evaluation 
may  be  forwarded  to  the  National 
Register.  National  Park  Service,  P.O. 
Box  37127,  Washington.  DC  20013-7127. 


Written  comments  should  be  submitted 
by  September  22. 1988. 
Patrick  Audrus, 

Acting  Chief  of  Registration.  National 
Ht^i.'iter 

FLORIDA 

Clay  County 

Chrk-Cha'ker  House.  3881  Main  St . 
Middlehuig.  B0O17O1 

Duval  County 

\'i/!a.i;e  Store.  4216.  421i  4206  Oxford  Ave.. 

2906  and  2902  Corinthian  Ave-. 

lacksonville.  B800I700 

Hillsbormigb  Count>' 

LeChire  .'l^tartments.  3013 — 3015  San  Carius. 
Tnmpa.  6001697 

Lee  County 

lenott-Thompson  House.  1141  Wales  Dr.  Fori 
Meyers.  BBam70li 

Volusia  County 

A.iderson.  lohn.  Lodge  (Historic  Winter 
Residences  of  Ormond  Beach.  1876-19:^3 
MPS).  71  Orchard  Ln..  Ormond  Beach. 
8001717 

Casements  Annex  (Historic  Winter 
Residences  of  Ormond  Beach.  1S78-1S25 
MPSJ.  27  Riverside  Dr.  Ormond  Beach. 
88001720 

Di\  tfoost  (Historic  Winter  Residences  of 
Ormond  Beach.  1878-1925  MPS/.  178  N 
Beach  S1-.  Ormond  Beach.  68001721 

Hammocks.  The  (Historic  Winter  Residencies 
of  Ormond  Beach.  1B78-19SS  MPS).  311 
lohn  Anderson  Hw> ..  Ormond  Beach. 
88001719 

Ponhes.  The  (Historic  Winter  Residences  of 
Ormond  Beach.  1878-11135  MPSI.  176  S. 
Beach  SL.  Ormond  Beach.  88001715 

Ri'tyollan  (Historic  Winter  Residences  of 
Ormond  Beach.  mTS-lSSS  MPS).  253  |ohn 
Anderson  Hwj -,  Ormond  Beach.  86001724 

Talahloka  (Historic  Winter  Residences  of 
Ormond  Beach.  1 878- 19SS  MPSI  19 
Orchard  Ln  .  Ormond  Beach,  Ba(Kn716 

KENTUCKY- 

Hardin  County 

.Applefiale — Fisher  House  (Hardin  County 

MR.\I.  404  Elm  St..  West  Point.  B8001787 
Arnofd.  Philip.  House  (Hardin  County  MR  A I 

422  R.  Poplar  St..  Elizabclhtown.  88001796 
Ashe  House  (Hardin  County  hfRAI.  KY  IBfiB 

Clendale  vicinity.  88001755 
Rethlehem  Academy  Historic  District 

lllardin  County  MR.Aj,  Near  jet.  of  KY  1357 

and  KY  253.  St  |ohn  vicinity.  880O1S13 
llkind.  lohn  ft.  House  (Hardin  County  MR.M 

kY  720.  Sonora  vicinity.  68001729 
Bland.  William.  House  (Hardin  Counts 

MRAI.  KY  222.  Clendale  vicinity,  88001734 
Bland— Overall  House  (Hardin  County 

MRAI.  KY  1886.  Sonora  \icinitv.  88001728 
Hhe  Bull  Church  (Hardin  County  MRAI.  Blue 

Ball  Church  Rd..  lluwe  Valley  vicinity 

88001727 
«(ini/.  /  Roy.  House  (Hardin  County  MHU 

317  College  Rl    Fr.7»bclhtown.  86001611 
BracketL  Daniel  Hou.se  tHordui  County 

MR.'M.  KY  1391.  llplon  vicinity.  68001752 


Bush.  William.  House  (Hardin  County  MR.M 

1927  Tunnel  Hill  Rd..  ElizabethtoKTi, 

88001807 
Carroll.  Dr  Clyde.  House  (Hardin  County 

MRAI.  Dead  Mans  Ca\e  Rd  .  While  MlUi. 

68001764 
Chenault  House  (Hardin  County  MHAI.  On 

K.t  1375 1.5  mi.  N  of  KY  64.  Slar  Mills 

vicinity.  8800176] 
Chestnut  Grove  (Hardin  County  MRAI.  KY 

222  Clendale  vicinity.  880017:11 
Christ  Episcopal  Church  (Hardin  County 

MUM.  Poplar  St..  Elizalielhlown.  88001792 
Ditto.  .Abraham.  House  (Hardin  County 

MR.^1.  204  Elm  St..  West  Point  88001789 
Ditto  Prenilt  House  (Hardin  County  MR.M. 

306  Elm  St..  West  Point.  8e00178(i 
ftr  Abel  House  (Hardin  County  MUM  KY 

1904.  Clendale  vicirJI).  68001768 
Emhry  Chapel  Church  (Hardin  County  MR.M. 

117  Mulberry  St..  Elizabrthtown  88001803 
First  Presbyterian  Church  (Hardin  County 

MRA).  212  W.  Dixie  Ave..  Elizabelhtown. 

88001802 
Clendale  Historic  Distnct  (Hardin  County 

MRAI.  Lots  1-3.  25-31  of  block  2:  luts  3. 4. 

and  9  of  block  0:  lots  1-2  of  block  1:  lots  13. 

14. 16-18  of  Block  3.  Clendale.  88001816 
llusain  House  (Hardin  Count)  MR.M.  KY 

1136.  Elizabethlown  vicinitj.  68001760 
Hamilton.  Hance.  House  (Hardin  County 

MRAI.  Porier  Rd..  Boston  vicinitj   68001741 
Hortiin  Springs  School  (Hardin  County 

MRAI.  On  KY  84.  .4  mi.  E.  of  Hardin 

Springs  Bndgc.  Hardin  Springs  vidnitv. 

68001783 
Hatfield  Hotel  (Hardin  County  MR.M.  Dead 

Man's  Cave  Rd.  While  Mills.  88001763 
Haycraft  Inn  (Hardin  County  MR.M  2315  S 

Wilson  Rd.  Radcllffc.  68001742 
HoTel  Hill  (Hardin  County  MR.^  I.  Colher  s 

Station  RiL.  FJizaliethlown  vicinity, 

88001744 
Heller  Hotel  (Hardin  County  MR.M. 

Robinson  St..  Ceciha  68001756 
Helm.  Benjariin.  House  (liardtn  County 

MRAI.  238  Helm  Ave..  Eliza  be  thlovvTi. 

88001801 
Helm,  lohn  B..  House  (Hcrdin  County  MR.\I 

210  Helm  Ave..  EUzabelhlown.  88U01800 
kentiicky  and  Indiana  Bank  (Hardin  County 

MRAl'.  309  FJm  St..  West  Point.  68001768 
kerrirk.  W.  T-  House  (Hardin  County  MUM 

604  N.  Main  St..  ElizabeUilown,  88001806 
tame-Layman  House  (Hardin  County  MRAI. 

lis  W,  Poplar  St..  Eilzabelhtovrn.  66001794 
Maple  Hill  (Hardin  County  MRAI  Mopic  St., 

CHendale.  68001735 
Maplehursi  (Hardin  Cmmly  MRAI  KY  222. 

Clendale  vicinity,  66001732 
Ma.wn.  Haynes.  House  (Hardin  County 

MRAI.  On  Haynes  Mason  Rd,  .3  mi  S  of 

KY  72a  Upton  viclnily.  68001782 
Mciy.  David  L.  House  IHardin  County  MR.'M. 

201  N.  Main  St..  Ehzabelhtown.  86001805 
McOvugol,  Stiles.  House  (Hardin  County 

MRAI.  S  of  let.  of  KY  1375  and  US  62. 

Clendale  vicinity.  68001740 
Muk'inney-Helm  House  (Hardin  County 

MRAI  218  W.  Poplar  St..  Elizabclhtown. 

68001795 
Melton  House  lllardin  Count)  MRAI  KY 

1904.  (.lendule  vicinity.  68001769 
Moiu'n.  Adam.  House  (Hardin  Count)  Mft.^\l. 

Mimin  Rd..  Clendale  vicinity.  88001745 


34592 
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Montgomery  A  venue  Histonc  Diatnct 

(Hardin  County  MHAI.  602.  608.  606.  610. 

614.  616.  and  6Z4  Montgomer>  Ave., 

Elizdb«thtown.  &U00iai4 
Montgomery,  \^'i!Iiam.  House IHardm 

County  MfLA!  414  Centra!  Ave,. 

Elizubtfthlown.  W10U1006 
Morrison  Lodge  (Hardin  County  MRA).  121 

N  MuIberT>-  St..  Eltzabethlowa  86001804 
Mall  House  (Hardin  County  MRA  I.  On 

Middle  Creek  Rd..  .2  mi.  W  of  Locust  Grove 

Rd..  Elizabethtown  vicinit>'.  88001764 
Molin  Banking  Company  (Hardin  County 

MR.M.  KY  1407.  Molin,  88001749 
Pennrston  House  (ffardin  County  MRA).  On 

US.  62  4  mi  F  of  Upper  Colesbur^  Rd  . 

Elizabethtown  vicinity.  88001785 
Phillips,  fosioh.  House  (Hardin  County 

MHAI.  WestHm  Ave  .  Sooora.  88001747 
Pust'v-  Dr  Robert  B.  House  (Hardin  County 

MUM.  204  N,  Mulberry  St..  EJiMbethlown. 

88001733 
Heme.  lohn.  House  (Hardin  County  MRA}. 

KY  84.  Sonora.  86001748 
H  i^\::r£^  Sf.t^phen.  House  (Hardin  County 

MH.M.  Elizabethtown.  88Q01791 
Ricttartis-Hamm  House  (Hardin  County 

MHA).  KY  1136.  Glendale  vionity.  66001766 
Richards-Murray  House  (Hardin  County 

MHAI.  ]cl  of  KY  1136  and  US  3lW. 

Clendale  vicintty.  68001767 
Richardson  Hotel  (Hordin  County  MRA). 

Dead  Man  a  Cave  Rd..  WKite  Mills, 

88001762 
Hmey.  Zachariuh.  House  (Hardin  County 

MRA).  let  of  KY  1600  and  KY  22a 

Rine>'vi[le.  88001756 
Robertson.  Samuel.  House  {Hardin  County 

MRA).  214  W  Poplar  Su  nizabethtown. 

68001812 
Skees.  Richard.  House  (Hardin  County 

MR.A).  On  lerome  Peen-e  Rd.  off  KY  1823. 

While  Mills  vicinity.  68001780 
Skees.  William.  House  (Hardin  County 

MRA).  Off  KY  1866.  While  Mills  vicinity. 

880O1757 
Smith.  George  W.  House  (Hardin  County 

MH.-\),  tot  1904  EltMbethtown.  88001738 
Spngft-  William.  House  (Hardin  County 

MHAf.  Glendale  vian.tv.  86001736 
Stoder  Hotel  (Hardin  County  MRAi.  i(H  E. 

Mam  St .  Vine  Grove.  88001751 
"iUirk  House  (Hardin  County  MHA).  W  of  KY 

1868,  Glendale  vicinity  88001725 
Stuart,  fohn.  House  IHardm  County  MHA). 

Si,  Anthony  Church  Rd..  Glendale  viciniry. 

88001 7t>5 
Thomas.  Samuel  B.  House  iHardin  County 

MR.M.  337  W  Popular  St .  FJizabelhlown. 

8«(Xn:'97 
Tichcnor,  WilHam.  Hf>use  (Hardin  County 

MRA).  Sonora — Upton  Rd.,  Upton  vldiirty. 

66001753 
US  Post  Office  (Hardm  County  MHAI.  200  W 

Dixie  Ave  .  Ehzabethlown.  68001810 
Van  Meter,  /ocob.  House  (Hardm  Count v 

MHAI.  KY  222.  Glenaale  vicinity.  8800174*1 
Vertress.  Eiiza.  House  (Hardin  County 

MHAllJMYI  Poplar  St..  Eiizabelhtuwn. 

BWimWN 
Vine  Cmve  Historic  District  (Hardin  County 

MRAl.  104.  106—108, 110-112.  114.  116— 

118.  120,  123.  124.  126.  127,  300—204,  205. 

206  206.  212—221  W  Main  St..  Vine  Grove. 

88001615 
West  Point  Hotel  (Hardin  County  MRA)  401 

South  St..  West  Point.  88001790 


White  Mill  (Hardin  County  MHA).  NtJin 

River.  White  Mills,  88001761 
Wilson.  Wdliam.  House  (Hardin  County 

MRA).  -yOQ  Logan  Ave..  Elizabethtown, 

88001796 
Winterainith.  Horatio.  House  (Hardin  Cauntv 

MHAI.  221  W.  Poplar  St..  Ehiabcthtown. 

66001796 

MARYLAND 

St.  Mar>''d  County 

Cross  .Manor.  Cross  Manor  Rd..  St  Inlgoes 
vidnily.  88001705 

NEW  lERSEV 
Mercer  County 
City  Hall  (Old)  2—6  N.  Broad  St„  Trenton. 

88001608 
Windsor  Historic  Distnct  Rou^ly  bounded 

by  properties  aloni?  Main  St.  and  Church 

St..  Windsor.  66001710 

MkifUflM)!  Cmrnty 

Dutch  Reformed  Church.  180  Nei»»on  St.. 
New  Brunswick.  S6001703 

NEW  YORK 

Dutchess  County 

Newcomb — Brown  Estate.  Brown  Rd,  al  US 
44.  Pleasant  VaUey.  88001704 

Oswego  Coon  ty 

Var  Buren.  Volkert  House.  NY  57  and  Distio 

Rd..  FuJion  vicinity.  88001707 

Saratoga  CoonTy 

Ruhle  Road  Stone  Arch  Bridge.  Ruhte  Rd., 
Malta,  88001699 

NORTH  CAROLINA 
Meiji.lcnhurx  Count>' 

Hosktns  Mill  201  S.  Hoskina  Rd..  Charlotte, 
66001702 

OHIO 

Ashtabula  County 

Cahill.  MaJioe).  House.  110ft  Walnut  Blvd.. 

AsbldbuU,  88001711 

Cuyahoga  County 

St.  fohn  Cantius  Church  Complex.  2270—2290 
Professor  Ave..  Cleveland  68001709 

Monlttomary  County 

Mi  Pfrerion  Town  Historic  District.  Roughly 
bounded  by  Main  St.  Great  Mianu  River. 

and  i-75.  Dayloo.  8800171Z 

Pickaway  Count>- 

McCreo.  Matthew.  HousA  423  E.  Maui  St„ 
Circieville.  88001714 

PENNSYLVANIA 

Lancaster  County 

Ti'tcen  House.  1M9  E.  King  St.  Lancwrter. 
S80O1713 

SOtTTf  CAROUNA 

Beaufort  County 

AlstiT.  Emanuel.  House  (Historic  Resources 
of  St.  Helena  Island  c.  1740-^.  1935  .KfPS) 
Sec  Rd  161.  25  ml  N  of  |ct  with  ITS  21. 
Frogmore  vicinity.  88001723 

Bailey.  Dr  York.  House  (Historic  Resovrc.es 
of  St.  Helfna  Monde.  t740-c  /i05  MPS). 


US  Hwy.  21.  approK  2  mi.  E  of  Jet  with 
Unda  End  Rd..  Frogmore.  88001728 

Coffin  Point  Plantation  Caretaker's  House 
(Historic  Resources  of  St  Helena  Island  a 
J?40~c.  1935  MPS).  Adjacent  to  Coffin  Point 
Plantation,  off  Seaside  Rd.,  Progranre 
vtctnity.  88001730 

Center  Pocking  Shed,  The  (Histonc 
Reaources  of  St  Helena  Island  c.  J7-40~a 
1805  MPSl.  US  Hwy  21.  W  of  jct  wUh 
Land's  End  Rd..  Frogmore.  88001733 

Corner  Store  and  Office.  The  (Historic 
Resources  afSt  Helena  Island  c.  J740-C. 
1S35  MPS).  US  Hwy  21.  W  of  jet.  wtth 
Land's  End  Rd..  Frogmore.  88001737 

Eddings  Point  Community  Praise  House 
(Histonc  Resources  of  St  Helena  Island  c. 
1740~c.  1935  MPSl.  On  SC  Sec.  Rd.  183,  .1 
mi.  N  of  |ct.  with  SC  Sec.  Rd.  74.  Progmore 
vidnily.  88001739 

Fort  Fremont  Hospital  (Historic  Resources  of 
Sl  Helena  Island  c  17-tO~c.  1935  MPS).  .3 
ml.  frtim  Land's  End  Rd.,  Frogmore  vidnily, 
88001819 

Fripp.  Edgar  Mausoleum,  SL  Helena  Island 
Parish  Church  (historic  Resources  of  St 
Helena  Island  c.  1740-c  1036  MPS).  SC 
Sec  Rd.  45  near  jet.  with  SC  Sec  Rd.  37, 
Frogmore  vidnily.  S80O1743 

Fripp,  Isaac.  House  Ruins  (Historic 
Resources  of  St  Helena  Island  c.  1740^. 
1935  MPS)  On  an  unpaved  rd,  1,1  mi  W  of 
let.  wttfa  SC  Rd.  45.  Frogmore  viciniiy. 
86001750 

Frogmore  P)antatjan  Complex  (Histonc 
Resources  of  St  Helena  Island  c.  1740-c 
193S  MPSl.  Off  Sec  Rd.  77  near  jcL  with 
Sec  Rd.  35,  Frogmore  vidnity.  880017S4 

Green.  The  (Historic  Resources  rrfSt  Helena 
Island  c.  1740~c.  JS3SMPSI  SE  comer 
intersection  of  US  Hwy.  21  and  l^nds  End 
Rd.  Progmore  vicintty.  88001750 

feiikins.  Mary.  Community  Praise  House 
(Historic  Resources  of  St  Helena  islands 
I740-^  IS35  MPS).  On  SC  Sec  Rd.  74.  21 
mi.  N  of  Its  )cl.  with  US  Hwy  21.  Progmore 
vicinity,  88001770 

Lands  End  Road  Tahhy  Ruins  (Historn. 
Resources  of  St  Helena  Island  c.  1740-c. 
1935  MPSl  On  SC  Sec  Rd.  45.  .1  mi.  SW  of 
jet.  with  SC  Sec.  Rd  471.  Progmore  vicinity. 
88001771 

Mocdonald.  famea  Ross.  House  (Historic 
Resources  of  St.  Helena  Island  c.  1740-c. 
1935  MPSl.  US  Hwy.  21.  W  of  M-  wi^i 
Lands  End  Rd..  Frogmore  88001772 

Oaks,  The  (Historic  Resources  of  St  iiutoaa 
Island  c.  1740-c.  1935  MPSl.  On  unpaved 
rd.  3  ml-  W  of  SC  Sec  Rd.  165,  Progmore 
vicinity  68001773 

Orange  Grove  Plantation  (Historic  Resources 
of  St  Helena  Island  a  1740-c.  1935  MPS/. 
Overlooking  Wnll.ice  Creek.  25  mi,  f rum 
SC  113.  Frogmore  vidnity.  88001774 

Pine  Island  Plantation  Complex  (Histonc 
Resources  of  St  Helena  Island  c.  l740-<:. 
1B36MPSI.  Pine  Island.  Frogmore  vidnity. 
68001775 

Riverside  Plantation  Tabby  Ruins  (Historic 
Resourt:es  of  St.  Helena  Island  c.  1740^^ 
1935  MPS).  On  unpavud  rd  .4  ml-  W  of  SC 
Sec.  Rd.  45  at  l.ands  End.  Frogmore 
vidnity.  88001776 

Simmons.  Robert.  House  fHistoni:  Restnjrces 
of  St  Helena  Ikluudc  1740-<i  1935  MPSl. 


On  unpaved  rd  .5  mi.  S  of  US  Hwy  21. 
Frogmore  vicinity.  86001779 

St  Helena  Parish  Chapel  of  Ease  Rums 
(Historic  Resources  of  St  Helena  Island  c 
1740-c.  1935  MPS).  SC  Sec,  Rd  45,  near  jd. 
with  SC  Sec  Rd  37.  Frogmore  vicimty. 
88001777 

St.  Helenoville  Archaeological  Site 
(38aU931)  (Historic  Resources  of  St 
Helena  Island  c.  l?40~c  1935  MPS).  On 
bluff  adjacent  1o  Village  Cr.  overlooking  St 
MHena.  Progmore  vicinit>'.  88001778 

Williamsburg  County 

Chrksov  Farm  Complex.  US  52.  1.5  rai,  S  of 

let.  with  US  521.  Creeleyville  vicinity. 

66001706 

The  IS-day  commentinjj  period  for  the 
folloirtoig  properly  has  been  waived  in  ordfM- 
10  nssist  in  (he  budding's  preservation 

KLORJDA 
Lee  County 

Fort  Myers.  Ford.  Henry.  Estate.  2400 
McGregor  Blvd..  88001822 

IFR  Dot..  8&-2022a  Filed  S-tMift:  8.-4&  amj 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree;  James 
Graham  Brown  Foundation,  Inc. 

In  accordance  with  IVpi^rlmenl 
policy.  28  CFR  50.7.  notice  ifi  hei^by 
^iven  that  on  August  18. 1988.  a 
proposed  ConsRjit  Decrte  m  Unitt^d 
States  V.   The  fames  Grabarr:  Brown 
Foundation.  Inc..  Civil  Action  No.  86- 
e66-CIV-!-14  was  lodged  with  the 
United  States  Districl  Couil  for  the 
Middle  District  of  Floiida.  The 
Complaint  sought  injunctive  relief  and 
the  recovery  of  costs  under  section  lt)6 
Hnd  107  of  the  Comprehensive 
Environmpntal  Response.  Compensatton 
and  Liability  Act.  as  amended  by  the 
SupeHVmd  Amendments  and 
Reauthorization  Act  of  1986.  Pub  L  *^ 
499.  42  U.S.C,  9fi06  and  9607  Thai  action 
concerned  the  Brown  Wood  PrpsrTvinK 
Site  near  Uve  Oak.  Klr»rida. 

Under  the  proposed  Consent  Decree, 
defendants  will  pay  the  Superfund 
$160,000  to  compensate  the  Fund  for  the 
response  r:u8l8  incuiTpd  by  the  United 
Stales  in  performing  certain  response 
actions  al  the  Brown  Wood  Pff-serving 
Site.  Defendants  have  aUo  agreed  in  the 
proposed  Decree  lo  perform  the  remedy 
selecled  by  EPA  for  the  Site,  including 
removal  and  offsile  disposal  of  selected 
contaminated  m.itenals,  onsite 
bloremediation  (biodegradationj  of 
contaminated  soils  followed  by 
landfiUins.  and  various  operations  and 
maintenan(;e  operations  during  the 
bioremediati  on. 

The  Department  of  |ustjce  will  receive 
for  a  period  of  thirty  (30J  days  from  the 


date  of  this  publication  comments 
concerning  the  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General.  Land 
and  Natural  Resources  Division.  U.S. 
Department  of  Justice.  P.O.  Box  7611. 
Ben  Franklin  Station.  Washington.  DC 
20044.  and  should  refer  to  Un: led  States 
V.  The  fames  Graham  Brown 
Foundation.  Inc..  D]  Ref.  90-11-2-200. 

The  proposed  Consent  Decree  may  be 
examined  al  any  of  the  following  offices 
(1)  The  United  Stales  Attorney  for  the 
Middle  District  of  Florida.  409  Post 
Office  Building.  311  West  Monroe  Street. 
Jacksonviile.  Flonda.  {2)  the  U.S. 
Environmental  Protection  Agency. 
Region  4.  Mo  Courtland  Street,  N.E.. 
Atlanta.  Gi'orgia;  and  (3)  the 
Environmenial  Enforcement  Section. 
Land  &  Natural  Resources  Division.  U.S. 
Departmpnt  of  Justice,  10th  A 
Pennsylvania  Avenue.  NW.  Washington. 
DC.  Copies  of  the  proposed  Decree  may 
be  obtained  by  mail  from  the 
Environmeniai  EnfDrcpncnl  Section  of 
the  Department  of  Justice.  Land  and 
Natural  Resources  Division,  P.O.  Box 
7611.  Benjamin  FrankUn  Station. 
Washington,  DC  20044-"Bll,  or  in 
person  at  the  U.S.  Deparlmeni  of  Justice 
Building.  Room  1517.  10th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  Any  request  for  a  copy 
of  the  proposed  Con.ser.I  Decree  should 
be  accompanied  by  a  check  for  copying 
costs  totalling  Se.SO  (S0.10  per  page) 
payable  lo  "United  States  Treasurer." 
Roger  |.  MarzMUa. 

Assistant  Attorney  General  Lotid  and  Naturai 
Resources  Division. 

|FR.  Ooc  68-20188  Filed  &-6-«8:  8:43  am( 
BILUMO  CCOC  MW-OVM 


Antitrust  Division 

Pursuant  to  the  National  Cooperative 
Research  Act  of  1984,  Cable  Television 
Laboratories.  Inc. 

NutiLe  15  hereby  given  that,  pursuan', 
lo  section  b^a  I  of  the  National 
Cooperative  Research  Act  of  1984. 15 
U.S.C.  4301  et  see  ("the  Art 't.  Cable 
Television  LaborHtone.s  Itic. 
("CableL.abs")  has  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing:  (II  The 
identities  of  the  parlies  to  ihe  venture 
and  (2)  the  nature  and  objectives  of  the 
venture.  The  Dotification  was  filed  for 
the  purpose  of  mvoking  the  Act's 
provisiofis  limiting  the  recovery  of 
antitrust  pUmtiffs  to  actual  damages 
under  specified  circLimstances.  Pursuant 
to  section  6(b)  of  the  Act  the  identities 
of  the  parties  to  CableLabs  and  its 


general  areas  of  planned  activities,  are 
given  bekjw. 
The  parties  to  CableLabs  are  as 

follows: 

United  Artists  Cablesystems 

Corpordiioa  60  Craig  Road.  Monlvale, 

New  Jersey  07645 
Sammons  Communications.  Inc.  500 

South  Ervay.  Suite  200A,  PO.  Box 

1^246,  Dallas.  Texas  75201 
{-oir.cast  Corporation,  One  BelmonI 

Avenue,  Suite  227.  Bala  Cynwyd. 

Pennsylvdnia  19004 
Continentdl  Cahlevision.  Inc.,  The  Pilot 

House.  Lewis  Wharf.  Boston. 

Massachusetts  021  111 
The  Lenfest  Group,  202  Shoemaker 

Road.  Poltstown,  Pennsylvania  19454 
TKR  Cable  Company.  6T  Mountain 

Boulevard  Extension.  Warren.  New 

Jersey  07060 
Adelphia  Cable  Communicabons.  5 

West  3rd  Street.  P.O.  Box  472. 

Coudersport.  Pennsylvania  16915 
TcleCable  Corporation.  740  Duke  Street. 

Box  2098.  Norfolk,  Virginia  23501 
Helicon  Corporation,  140  Sylvan 

Avenue.  En^ewood  Cliffs,  New  Jersey 

07632 
United  Cable  Television  Corporation. 

Denver  Technological  Center.  4700 

South  Syracuse  Parkway,  Denver. 

Colorado  80237 
Cenle!  Cable  Television  Company,  2001 

Spring  Road.  Suite  700.  Oak  Brook. 

Illinois  60521 
|.S.  Gaofi  Cable  TV.  217  East  Ninth 

Street.  Hazelton.  Pennsylvania  18201 
Cox  Cable  Communications,  Inc..  1440 

Lake  Hearn  Drive,  NE  .  Atlanta, 

Georgia 

The  membership  remains  open. 

CableLabs  is  a  for-profit  non-stock 
membership  corporation  organized 
under  the  laws  of  ihc  Slate  of  Delaware 
on  May  11.1988. 

The  objective  of  CableLabs  is  to 
gather,  assess  and  disseminate  technical 
information  of  strategic  importance  to 
the  cable  television  industn,-,  to  identify, 
plan,  engage  in.  and  fund  the 
development  of  new  technologies  for  the 
benefit  of  the  industry,  directly  or  in 
partnership  with  others,  lo  transfer  sur  h 
technologies  to  the  industry  through 
reports,  seminars,  workshops,  licenses. 
loans  of  personnel  and  other  appropriate 
means,  and  generally  to  undertake 
research  and  development  activity  in 
furtherance  of  each  of  the  foregoing. 
losepfa  a  VfsAmmi. 

Director  of  Operations.  Antitrvst  Division 
(FR  Doi,  88-20247  Filed  *-6-88  8:45  am| 
BILLING  CODE  44iO-<n'« 
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National  Cooperative  Research  Act  of 
1984;  Open  Software  Foundation.  Inc. 
and  Open  Software  Foundation 
Research  Iristitute.  Inc. 

Notice  is  hereby  given  that,  pursi^dnt 
to  section  6{aJ  of  the  National 
Cooperative  Research  Act  of  1984.  15 
U  S.C.  4301  etseq.  ("the  AcfJ.  Open 
Software  Foundation.  Inc.  ("OSF")  and 
Open  Software  Foundation  Research 
Institute,  Inc.  ('Institute")  has  filed  a 
wnllen  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing:  (1)  The 
identities  of  the  parties  to  the  venture 
and  (2)  the  nature  and  obiectives  of  the 
venture  The  notification  was  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  hmjting  the  recovery  of 
antitrust  plaintiffs  to  actual  damaRPs 
under  specified  circumstances.  Pursunnt 
to  section  6(b)  of  the  Act.  the  identities 
of  the  parties  to  the  Open  Software 
Foundation.  Inc.  and  Open  Software 
Foundation  Research  Institute.  Inc.  and 
the  genera!  areas  of  planned  activities, 
are  given  beiow 

The  voting  members  of  OSF  are  as 
follows: 
Apollo  Computer.  Inc..  330  Billerica 

Rodd.  Chelmsford,  MA  018^4 
Croupe  Bull  SA.  121  Avenue  de 

Maiaicott.  75118  Paris,  France 
Digital  Equipment  Corporation.  146 

Main  Street.  Maynard.  MA  01754 
Hewlett-Packard  Company.  3000 

Hanover  Street.  Palo  Alto.  CA  94304 
International  Business  Machines 

Corporation.  44  South  Broadway. 

White  Plains.  NY  10601 
Siemens  AG,  POB  830951  D/BOOO. 

Munich  83  Germany 
High  Technology  Investments,  Inc.,  a 

wholly  owned  subsidiary  of  Nixdorf 

Corporation,  a  wholly  owned 

subsidian,"  nf  Nixdorf  Computer.  A.G.. 

164  Middlesex  Turnpike.  Building  7. 

Burlington.  MA  01803 
N.V.  Phihps'  Gioetlampenfabrieken.  P.O. 

Box  245.  7300  AE  Apeldoom.  The 

Netherlands 

Although  the  non-vuting  membership 
remains  open,  as  of  July  31,  1988.  that 
membership  consists  of: 
Stratus  Computer,  Inc..  1054  Saratoga- 

Sunny\ale  Road.  Suite  112.  San  [ose. 

CA  05129 
Adobe  Systems.  Inc.  1  N.E..  Burlington. 

MA  01803 
Softsiel  Corp  .  4660  Lajolla  Village 

Drive.  =710.  San  Diego.  CA  92122 
Locus  Computing  Corporation.  9600 

LaCip.npga  Boulevard.  Inglewood,  CA 

90301 
Mitre  Corporation.  Burlington  Rodd. 

=A155.  Bedford.  MA  01/30 


Interactive  Systems  Corporation,  2401 

Colorado  Avenue.  3rd  Floor.  Santa 

Monica.  CA  90404 
Pacific  Bell.  2600  Camino  Ramon.  MS 

3W102.  San  Ramon.  CA  94583 
Data  Logic  Ltd..  Queens  Mouse. 

Greenhill  Way,  Harrow,  Middlesex 

HAllYR.  England 
Toshiba  America  Inc  .  9740  Irvine 

Boulevard.  Ir\'ine.  CA  92718 
Aitos  Computer  Systems,  2641  Orchard 

Parkway,  San  Jose.  CA  95134 
Relational  Technology.  1080  Marina 

Village  Pkwy  .  Alameda.  CA  94501 
MICOM-Interlan.  inc.  ISSSwanson 

Road.  Boxborough.  MA  01719 
University  of  Southern  California.  MC 

1450/O'hE  200,  3650  .McClinlock 

Avenue,  Uis  Angeles.  CA  90089 
Concurrent  Computer  Corporation.  MS 

352. 106  Apple  Street.  Tinton  Falls.  NJ 

07724 
88  Open  Consortium  Ltd..  Textronica, 

Inc.  MS  61-244,  26600  SW  Parkway 

Avenue,  PO,.  Box  1000.  Wilsonville. 

OR  97070 
National  Senuconductor  Corp..  2900 

Semiconductor  Corp,  P.O.  Box  58090, 

Santa  Clara.  CA  95052 

OSF  IS  a  not  for-profit,  non-stock 
membership  corporation  organized 
under  the  laws  of  the  State  of  Delaware 
It  was  incorporated  on  May  16. 1988.  In 
addition.  OSF  is  the  sole  member  uf 
Open  Software  Foundation  Research 
Institute,  Inc.  (the  "Institute").  The 
Institute  is  also  a  non-stock  membership 
corporation  incorporated  under 
Delaware  law  on  May  16,  1988. 

The  object  of  OSF  and  the  Institute  is 
to  undertake  cooperative  research, 
experimentation  and  development 
activities  concerning  an  open  and 
portable  environment  for  apphcations 
software  to  allow  users  to  more  easily 
mix  and  match  computers  and  software 
from  different  suppliers.  The 
Corporations  will  engage  in  all 
necessary  activities  to  accomplish  this 
objective  including: 

1.  Conducting  research  and 
expenmentation  to  formulate  and 
develop  operating  systems  software: 

2.  Conducting  research  and 
experimentation  to  formulate  and 
develop  portable  systems  extension 
modules; 

3.  Conducting  research  and 
experimentation  to  formulate  and 
develop  published  speci^caliona  for 
those  functions  required  to  achieve 
software  portability,  to  encourage 
interoperability  of  systems  in  a  multi- 
vender  environment  and  to  achieve 
appropriate  levels  of  consistency  in  user 
interface: 

4.  Conducting  research  and 
experimentation  to  formulate  and 


develop  verification  methods  and  tests 
for  estabhshing  compatibility  with 
relevant  standards  and  the  venture's 
specifications; 

5.  Conducting  research  and 
experimentation  to  formulate  and 
develop  methods  for  shipping 
application  software  in  an  encoded  form 
which  is  not  limited  to  the  machine 
architecture  on  which  it  will  execute: 

e.  The  collection,  exchange  and 
analysis  of  research  information  to 
achieve  the  venture's  objectives: 

7.  Participation  in  the  definition  of 
industry  standards; 

8.  The  production  and  marketing  of 
the  software  or  other  proprietary 
information  or  technology  produced 
through  the  venture  including  the 
granting  of  licenses. 

Joseph  H.  Widmar, 

Dirtfctor  of  Operations  Antitrust  Division. 
IFR  Doc,  88-20246  Tiled  9-e-8&  8:45  am) 
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Bureau  of  Prisons 

Intentfon  to  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Construction  of  a 
Federal  Cofrectlonal  Complex 
Borence,  Fremont  County,  CO 

agency:  P'e<ieral  Bureau  of  Prisons. 

Justice. 

action:  Notice  of  intent  to  prepare  a 

draft  environmental  impact  statement 

(DEIS). 

summary: 

1  Proposed  Action:  The  U.S. 
Department  of  Justice.  Federal  Bureau  of 
Prisons  has  determined  that  a  new 
Federal  Correctional  Complex  with  on 
adjacent  satellite  prison  camp  is  needed 
in  its  system.  A  400  acre  tract  of  land 
immediatley  east  of  Highway  67,  South 
of  the  city  of  Florence.  Colorado  will  be 
evaluated.  The  proposal  calls  for  the 
constructon  of  facilities  to  house 
approximately  1800-1900  minimum, 
medium  and  close  custody  inmates. 

Approximately  200  of  the  400  acres 
would  be  used  for  road  access,  inmates 
housing,  administration  and  program 
spaces  and  services  and  support 
facilities.  In  addition,  exercise  areas 
would  be  included  in  the  needed 
acreage. 

2.  In  the  process  of  evaluating  the 
tract  of  land,  several  aspects  will 
recleve  a  detailed  examination 
Including;  Utilities,  traffic  patterns,  noise 
levels,  visual  intrusion,  threatened  and 
endangered  species,  cultural  resources, 
and  socio-economic  impacts. 
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3.  Alternatives;  in  developing  the 
DEIS,  the  options  of  no  action  and 
alternative  sites  for  the  proposed  facility 
will  be  fully  and  thoroughly  e.xamined. 

4.  Scoping  Process:  During  the 
preparation  of  the  DEIS  there  will  be 
numerous  opportunities  for  public 
involvement  in  order  to  determine  the 
issues  to  be  examined.  A  scoping 
meeting  will  be  held  at  a  location 
convenient  to  the  citizens  of  Florence. 
The  meeting  will  be  well  publicized  and 
will  be  held  at  a  time  which  will  make  it 
possible  for  the  public  and  interested 
agencies  or  organizations  to  attend,  lo 
addition,  a  number  of  informal  meetings 
have  already  been  held  and  will  be 
continued  by  representatives  of  the 
Bureau  of  Pnsons  with  interested 
community  leaders  and  officials. 

5.  DEIS  Preparation:  Public  notice  will 
be  given  concerning  the  availability  of 
the  DEIS  for  public  review  and 
comment. 

6.  Address:  Questions  concerning  the 
proposed  action  and  the  DEIS  can  be 
answered  by:  Kay  King,  Executive 
Assistant.  Administration  Division.  U.S. 
Bureau  of  Prisons,  320  First  Street.  NW.. 
Washington.  DC  20534,  Telephone:  [202) 
724-3230. 

Dale:  August  30. 1988. 
Scott  Higgitift. 

Acting  Chief,  FacHiOes  Development  fr 
Operations,  Federal  Bureau  of  Prisons. 
Dvpariat&U  of/ustice. 
(FR  Ooc  08^2023;:  Tiled  9-6-88: 8.4S  ain| 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordtteeplng/Reporting 
Requirements  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  m  canying 
out  its  responsibilities  under  the 
Paperwori  Reduction  Act  (44  U.SC. 
Chapter  35),  considers  comments  on  the 
reportinji  and  recordkeeping 
requiren»fnis  thai  will  afiecl  the  public. 

List  of  Recordkeeping /Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeptng/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 


collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  lo  ad\ise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in.  Each  entry  may 
contain  the  following  information: 

The  Agenc>'  of  the  Department  issuing 
this  recoil  keep  ing/reporiing 
requirement 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  lo 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

Tbe  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  QuestioRS 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Dearance  Officer. 
Paul  E.  Larson,  telephone  (2021  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson.  Office  of  informalion 
Management.  L'.S.  Department  of  Labor, 
200  Constitution  Avenue  NW..  Room  N- 
1301.  Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Reg\ilalory  Affairs, 
Atm:  ONTO  DpbV  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSIiA/ 
PWBA/VETS).  Office  of  Management 
and  Budget,  Room  3206,  Washington.  DC 
:U50,1  iTelpphnne  (2021  3R5-68ftll), 

Any  member  oi  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
rc;>ort7ng  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Flmpluymeot  and  Training 
Administration 

Benefits  Rights  and  Fjcperience 

1205-0177;  ES  21fi 

Quarterly 

State  or  local  governments 

S3  respoTi dents-.  107  burden  hoars;  30 
minutes  per  response:  1  form 
Provides  information  for  solvency 

studies,  in  budgeting  projections  and  for 

evaluation  of  adequacy  of  benefit 


formulas  to  analyse  efTecIs  of  proposed 
changes  in  State  law. 

Signed  at  Washuigtoa  DC  this  1st  day  of 
September.  1988. 
Terry  O'Malley, 

Acting  Departmental  Clearance  Officer. 
If-lt  Doc  88-20288  riled  &-&-88,  8:45  am] 
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Employment  and  Training 
Administration 

Invest igattons  Regarding 
Certifications  of  EllglbfHty  to  Apply  for 
Worker  Adjustment  Assistance: 
Oxford  Sportswear  and  Apparel,  et  al. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  2211a) 
of  the  Trade  Act  of  1974  ["the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  .Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  2211a)  of  the  Act, 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  ere  eligible  to  apply  for 
adjustment  assistance  under  Title  U, 
Chapter  2.  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  mleresl  in  the 
subject  matter  of  the  mvestigations  may 
request  a  pubhc  hearing  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  al  the  address  shown  below. 
not  later  than  September  19. 196a 

Interested  persons  are  invnled  to 
submit  v\'ritl<-n  comments  regarding  the 
subject  motter  of  the  investigations  lo 
the  Director,  Office  of  Trade  Adjustmen: 
Assistance,  at  the  address  shown  below, 
not  later  than  September  19.  198fl. 

The  petitions  filed  m  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adiustmenl 
Assistance.  Employment  and  Training 
.Administration.  U-S  Department  of 
Labor,  601  D  Street.  XW.,  DC  20213. 

Signed  at  Wsshiogion.  IX:,  ttii*  Zifih  day  of 
.August  19B8 
Glenn  M.  Zech. 

.•1  cUng  Director.  Office  of  Tmde  Adjustment 
Assistance. 
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Appendix 


Petitioner  Uniw>/worter*/l«m 


Alias  Pcnuoet  Co.  lOCAW) 

CaWBHaj  iiWusirsal,  Inc.  nAM)_ 

Cascase  Locks  Lumber  (Wort(e»«) „ _. 

Coieco  inousfries  (LGPN)      

Co*eco  (ndustr-es  (LGPN)       . 

Cotecc  irdiiStnes  (LGPN)       

Coun'ry  CoijSins.  Inc  (LIFCW)  .___„„_«._ 

[>0*  Gorging  CofD  (USWA)  _™„ 

Kelchum  Distrtxitw  (Workefs) 

Lace>  Plywood  (WofVefs) ™~™.... 

Mount  Vernon  Mrils  (Conipany)...,. ... 

Ot^va  Sponswea/  4  Apoatel  (OSA)  (Wortiers) 

•^igo  jrapnr'e  I'Axversi 

^ea*nq  3n<j  Sates  Petroieu"!  Co  (Wortefsl    .. 

5*,ttie  Aooaratus  Ccp  Nauonal/lnfl  tWorters) 

T'K:;>r>set>  Produas  Co .  Engine  ft  Ttansmis- 

SJOns  (lAMAvV) 


Tamaqua.  PA  .. 


Caacaoe  LocU.  OR... 

Gloversv«e.  NY 

Mayfiew.  Nv 

Amslerdafn.  nv 

Mocanaqua.  PA   

SpnngfieW.  OR 

Cianlonl.  NJ 

Lacay.  WA 

Fnaa.  VA 

TOCCOO.  GA 

Deawc,  TX 

TUW.OK 


LawrenceviMa.  IL .. 
GraOon.  Wl „. 


Aenr«  Pettoleuni  Co>p.  IWoiten) !  EnglevMxxt  CA. 


e/19/88 

a/2s/8e 

8/29/88 
8/39/88 
8/29/88 

s/»/ea 

S/29/88 
8/29/88 
B/29/aS 
8/29/88 
8/29/88 
8/29/88 
e/29/88 
8/29/88 

8/2S/ae 

8/29/88 


t/io/as 

a/12/88 
8/8/88 
8/10/88 
8/10/88 
8/10/88 
8/12/88 
8/18/88 

8/10'ea 

8/15/88 
8/18/88 
8/15/88 
8/23/88 
7/27/88 

8/1/88 
8/19/88 


PsWion 
No. 


20.832 

20.893 
20.894 
20.895 
20.896 
20.897 
20.898 
20.899 
20.900 
20«>1 
20.902 
20,903 
20,904 
20.905 

20.906 
20.907 


Articles  produced 


Blasung  agents  and  nitroglycer- 
in ptiarmaceuiical 
Industrial  Mt  trucks 
Pinished  dimertsronat  lun^tMr 
PlaiMic  and  metals  toys 
Plaallc  and  metal  toys. 
Plastic  and  metal  toys. 
Casual  and  Attiletic  Footwear 
SHicon  metal, 
Ovniution  taallty 


Woven  labnc 

Men's  dress  slacks 

Syntttelic  graptwe 

oil  and  gas  explorattcn  and 
production 

Teieptxine  station  apparatus 

Small  engines  and  Transmis- 
sions. 

OtandGaa 


ira  Doc  88-20282  Filed  9-16-88:  8:45  am) 
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Determinations  Regarding  Eligibility  to 
Apply  for  Worl<er  Adjustment 
Assistance;  Flair  Mfg.,  et  al 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
ehgibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
.August  22.  1988 — August  26.  1988. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
Section  222  of  the  Act  must  be  met. 

(II  Thai  d  significant  number  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  subdivision  thereof,  have  become 
totally  or  partially  separated. 

12)  That  sales  or  production,  or  both,  of  the 
firm  or  sutidivision  have  decreased 
d':)3o!utelv   and 

(3)  That  in(,reaws  of  imports  of  articles  like 
or  directly  competitive  with  articles  produced 
by  the  firm  or  appropriate  subdivision  have 
r.intributed  importantly  to  the  separations,  or 
'rireat  thereof  and  to  the  absolute  decline  in 
srties  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met,  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-lV-2n.r^3.  F'.air Mfg.,  Keansburg.  Nl 
TA-W-2n.73-l.  IM  Apparel  Companies. 
Inc..  Norwich.  CT 


TA-W-20.74S:  Romada  Moccasins,  Inc., 

Auburn.  ME 
TA-W-20. 727:  London  Fog.  Powell.  TN 
TA~  W-m  760:  Merrill »  Ring.  Inc..  Port 

.Angles.  WA 
r.i-W-m763:  ft.C.  Lawrence  Co..  Inc.. 

Tenafly,  N/ 
T.\-W-20.739:  Burlington  Industries, 

Klopman  Fabrics  Div.,  Mountain 

City,  TN 
In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 
TA-W~20,B07:  C.  Cosentino  Fabrics, 

Peterson.  NJ 
Increased  imports  did  not  contribute 
importnally  to  workers  separations  al 
the  firm. 
TA-W-20.  736:  Emerson  Electric  Co.. 

U.S.  Electric  Motors  Div..  Milford. 

CT 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

Affirmative  Determinations 

T.A-  W-20.74&  Schroder  Sport. 
Secaucus.  N/ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  7. 
1987. 

T.A-  W-20. 744;  Linbro  Contractors.  New 
York.  NY 
A  rj!rtification  was  issued  covering  all 
workers  separated  on  or  after  June  6. 
1987  and  before  January  31. 1988. 
TA-  W-20. 742:  Emple  Knitting  Mill. 
Brewer.  ME 
A  certification  was  issued  covering  all 


workers  separated  on  or  after  June  15. 
1987. 

TA-  W-20.747:  Sobel  Brothers.  Perth 
Amboy.  N/ 
A  certification  was  issued  covering  all 
workers  separated  on  or  afier  June  13. 
1987. 

TA-W-20.749:  Toastmaster,  Inc. 
Moberly,  MO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  14. 
1987. 

TA-W-20,740:  Columbia  Tool  Steel  Co., 
Chicago  Heights,  IL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  9. 
1987. 

TA-W-20.75a:  Lockwood Products.  Inc.. 
Leominster.  MA 

A  certification  was  issued  covering  aU 
workers  separated  on  or  after  June  21, 
1987. 

I  hereby  certify  thai  the 
aforementioned  determinations  were 
issued  during  the  period  August  22. 
1988— August  26. 1988.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434.  US. 
Department  of  Labor.  601  D  Street.  NW.. 
Washington.  OC  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Daled:  August  30.  1988. 
Glenn  M.  Zacfa. 

Acling  Direclor.  Office  of  Trade  Ad/usUnenI 
Assistance. 
|FR  Doc.  88-20283  Filed  9-8-88:  8:4S  ani| 
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I  TA-W-20,  6231 

Negative  Determination  Regarding 
Application  for  Reconsideration; 
Huron  Forge  and  Machine  Co.,  Detroit, 

Ml 

By  an  application  dated  July  5. 1988 
the  United  Auto  Workers  (UAW)  Local 
No.  174  requested  administrative 
reconsideration  on  the  subject  petition 
for  trade  adjustment  assistance.  The 
denial  notice  was  signed  on  June  14. 
IMSS  and  published  in  the  Federal 
Register  on  June  28. 1988  |53  FR  24379) 

Pursuant  to  29  CFR  90,18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  tho 
determination  complaiiied  of  was 
erroneous. 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If.  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

Workers  at  Huron  Forge  produced 
steel  forgings.  In  early  1988  all  forging 
operations  were  permanently  halted  and 
all  production  workers  were  released. 

Investigative  findings  show  that  the 
increased  import  criterion  of  the  Group 
F.ligibility  Requirements  of  the  Trade 
Act  of  1974  was  not  met.  U.S.  imports  of 
steel  forgings  decreased  absolutely  and 
relative  to  domestic  shipments  in  1987 
compared  to  1986  The  ratio  of  U.S. 
imports  of  steel  forgings  to  domestic 
shipments  was  less  than  4  percent  in 
1987. 

The  Department's  sur\'ey  of  Huron 
Forge's  customers,  who  accounted  for 
over  100  percent  of  the  firm's  1987  sales 
decline,  showed  that  the  preponderance 
of  respondents  did  not  purchase 
imported  forgings.  Respondents  which 
purchased  imported  forgings  showed 
reduced  import  purchases  in  1987 
compared  to  1986. 

With  respect  to  the  union's  allegation 
concerning  customers,  company  officials 
provided  the  names  of  customers  who 
imported  during  the  period  applicable  to 
the  petition.  The  findings  show  that  only 
a  few  customers  imported  steel  forgings 
and  they  increased  their  purchases  from 
Huron  Forge  in  1987  compared  to  1986. 
Also,  the  importation  of  steel  foldings 
prior  to  1987  would  not  provide  a  basis 
for  certification.  Section  223(b)(1)  of  the 
Trade  Act  of  1974  prohibits  the 
certification  of  workers  prior  to  one  year 
of  the  date  of  the  petition  which  in  this 
case  is  April  8. 1988. 


Conclusion 

After  review  of  the  application  and 
investigative  findings.  1  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  al  Washington.  DC  this  26lh  day  of 
August.  1668. 
Bai^ra  Ann  Farmer, 
Oirtictur.  Office  of  Program  Management. 
UIS 

[FR  Doc.  88-20281  Filed  9-D-88:  B:4S  amj 
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Mine  Safely  and  Healtli  Administration 

IDocket  No  M-88-152-CI 

Beckley  Coal  Mining  Co.;  Petition  tor 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Beckley  Coal  Mining  Company.  P.O. 
Box  145.  Glen  Daniel.  West  Virginia 
25844  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.305  (weekly 
examinations  for  hazardous  conditions) 
to  its  Beckley  Mine  (ID.  No.  48-03092) 
located  in  Raleigh  County.  West 
Virginia.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petttoncr's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  each  return  air  split  be 
traveled  in  Its  entirely  on  a  weekly 
basis. 

2.  Pelitoner  states  that  roof  falls  have 
prevented  travel  in  certain  areas  of  the 
mine. 

3.  As  an  alternate  method,  petitioner 
proposes  to  establish  checkpoints  where 
a  certified  would  make  weekly 
examinations.  The  results  would  be 
recorded  in  a  prescribed  book. 

4.  For  these  reasons,  petitoner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petiton  may 
furnish  written  comments.  "These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Ariington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  7. 19S8.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 


Dale:  August  29.  1988. 
Patricia  W.  SUvey, 

Director,  Offict  of  Standards.  Keguhtions 
and  Variances 

[FR  Doc  68-20276  Filed  S-e-e&  8:45  ami 
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lOocket  No.  M-88-137-CI 

Eastern  Coal  Corp.;  Petition  tor 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Kos'erii  Coal  Corporation.  P.O.  Box 
219.  Stone.  Kentucky  41567  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1701  (abandoned  areas,  adjacent 
mines;  drilling  of  boreholesi  to  its  PC-2 
Mine  (ID.  No.  15-15378)  located  in  Pike 
County.  Kentucky.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirements  that  whenever  any 
working  place  approaches  within  SO  feet 
of  abandoned  areas,  or  within  200  feel 
of  any  abandoned  areas  that  cannot  be 
inspected  and  may  contain  dangerous 
accumulations  of  water  or  gas:  or  within 
200  feet  of  any  workings  of  an  adjacent 
mine,  boreholes  must  be  drilled  at  least 
20  feet  in  advance  of  the  working  place 
and  be  continually  maintained  to  a 
distance  of  at  least  10  feet  in  advance  of 
the  advancing  working  face. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  Victor  lightweight 
hydraulic  drill  to  drill  holes  at  90 
degrt^es  to  each  other  at  locations, 
intervals  and  depths  that  would  ensure 
hole  intersection  in  virgin  coal  on  the 
same  plane.  The  location  and  direction 
of  each  hole  would  be  established  by 
standard  ei\gineering  principles  using 
transit  sites. 

3.  In  support  of  this  request,  petitioner 
stales  that,  there  would  be  fewer 
hazards  in  the  working  faces  because 
holes  would  not  be  drilled  during  the 
production  cycle  when  the  face  areas 
are  congested  with  mobile  production 
equipment. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Ariington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
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received  in  that  office  on  or  before 
October  7. 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Oate:  August  28. 1968. 
Patricia  W.  Silvey. 

Director.  Office  ofSundanis.  RegulaUona 
and  Varionces. 

IFK  Doc.  88-20277  FQed  S-ft-88:  8:45  ani| 
BIUMQ  COOC  4StS~04i 


IDoclietNo.  M-88-14J-CI 

Peabody  Coal  Co.;  Petition  tor 
Modification  of  Appltcatlon  of 
Mandatory  Safety  Staixlard 

Peiibody  Coal  Company.  301  North 
Vtemonal  Drive,  P  O  Box  373.  St.  Louis. 
Missouri  63166  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.17(M 
(oil  and  gas  wells)  to  its  Sunnvhill  .Mine 
II.D.  No.  33-010681  located  in  Perry 
County.  Ohio.  The  petition  is  filed  under 
section  101|c)  of  the  Federal  Mine  Safety 
and  Health  .Act  of  1977. 

A  summary  of  the  petitioner's 
sLitements  follows: 

1-  The  petition  concerns  the 
requirement  that  barriers  be  established 
and  maintained  around  oil  and  gas  wells 
penetrating  coal  beds. 

2  .As  an  alternate  method,  petitioner 
proposes  to  clean  out  and  plug  oil  and 
gas  wells  using  specific  techniques  and 
specific  procedures  as  outlined  in  the 
petition. 

3.  In  support  of  this  re<)ucst.  petitioner 
stales  that  methane  examinations  would 
be  made  hy  qualified  personnel  usiing 
approved  methane  detection  equipment 
11'  least  once  during  each  shift  during 
development  and  retreat  mining.  The 
iaie  and  time  of  such  examinations 
wnulci  he  rwuirded  on  a  fireboss 
Jdtouoard  which  would  be  placed  in  the 
area. 

4.  Petitioner  slates  that  the  proposed 
alternate  method  will  provide  the  same 
Jegree  of  safety  for  the  miners  affected 
.IS  that  afforded  by  the  standard 

Request  for  ConuDent£ 

Persons  interested  in  this  petition  may 
furnish  wntten  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safetj  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  .'Vrbngton,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  7,  1988  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 


Dattf  August  29.  1988. 
PalricU  W.  Silvey. 

Director.  Office  of  Standartis.  fleguJotions 
and  Variances. 

|FR  Doc.  88-20278  FHed  9-8-88:  8:45  ami 
BauMOcooc  nn-ta-m 


I  Docket  No.  U-eS- 1 08-C 1 

Polcovfch  Coal  Co.;  Petition  tor 
Wodlflcatkin  of  Appltcatlon  ol 
Mandatory  Safety  Standard 

Polcovich  Coal  Company.  P.O.  Box 
1291.  Centralla,  Pennsylvania  17927  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.301  (air  quality,  quantity, 
and  velocity)  to  its  Buck  Slope  (l.D.  No. 
36-07975)  located  in  Columbia  County. 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows; 

1.  The  petition  coocems  the 
requirement  that  the  minimum  quantity 
of  air  reaching  the  last  open  crosscut  in 
any  pair  or  set  of  developing  entries  and 
the  last  open  crosscut  in  any  pair  or  set 
of  rooms  be  9,000  cubic  feet  a  minute. 
and  the  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  n.-.e 
be  9.000  cubic  feet  a  minute.  The 
minimum  quantity  of  air  in  any  t-oal 
mine  reaching  each  working  face  shall 
be  3.(XX)  cubic  feet  a  minute. 

2.  Air  sample  analysis  history  reveals 
that  harmful  quantities  of  methane  are 
nonexistent  in  the  mine.  IgniUon. 
explosion,  and  mine  fire  history  are 
nonexistent  for  the  mine.  There  is  no 
history  of  hannful  quantities  of  carbon 
monoxide  and  other  noxious  or 
poisonous  gases. 

3.  Mine  dust  sampling  programs  have 
revealed  extremely  low  concentrations 
of  respirable  diist. 

4.  Fjctremely  high  velocities  in  small 
cross  sectional  areas  of  airways  and 
manways  required  in  friable  Anthracite 
veins  for  control  purposes,  particularly 
in  steeply  pitching  mines,  present  a  very 
dangerous  flying  object  hazard  to  the 
miners  and  cause  extremely 
uncomfortable  damp  and  cold 
conditions  in  the  mine. 

5.  As  an  alternate  method,  petitioner 
proposes  that 

a.  The  minimum  quantity  of  air 
reaching  each  working  face  be  1.500 
cubic  feet  per  minute; 

b.  The  minimuni  quantity  of  air 
reaching  the  last  open  crosscut  in  any 
pair  or  set  of  developing  entries  be  5.000 
cubic  feel  per  minute;  and 

c.  The  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
be  5.000  cubic  feet  per  minute,  and/or 


whatever  additional  quantity  of  air  that 
may  be  required  in  any  of  these  areas  to 
maintain  a  safe  and  healthful  mine 
atmosphere. 

6.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  T^ese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Admmlstration.  Room  827.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  tiefore 
October  7. 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dale:  August  29. 1888. 
Patricia  W.  Silvey. 

Dtrvctor  Office  of  Standards.  Heguhtjong 
and  Variance*. 

|FR  Doc.  88-20279  Filed  9-9-88:  B;4i  am) 
MLUmCOOE  4S10-4S.II 


I  Docket  Ma  M-88-107-C1 

Shenandoah  Coal  Co..  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Shenandi>ah  Coal  Company,  Inc..  P.O. 
Box  622.  Oakwood.  Virginia  has  filed  a 
petition  to  modify  the  applicahon  of  30 
CFR  75.1710  (cabis  and  canopies)  to  its 
.Mine  .No.  1  (l.D.  No.  44-06541 1  located  m 
Buchanan  County.  Virginia.  The  petition 
IS  filed  under  section  101(cj  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  Bummary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  The  mine  is  in  the  Jaw  Bone  seam 
ranging  from  31  to  48  inches  m  height. 
The  820  haulers  are  ;16  inches  in  height 
without  the  canopies  and  48  inches  with 
them. 

3.  Petitioner  states  that  canopies  are 
getting  caught  and  torn  off  the  miner  and 
creating  an  unsafe  envnronment  for  the 
workers.  In  addition,  the  miners  must 
lean  out  from  under  the  canopies  to  see. 
which  is  an  unsafe  practice. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
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comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  7, 198a  Copies  of  the  petition 
are  available  for  inspection  al  that 
address. 

nme:  Aupnist  M.  1988, 
Patricio  W.  Stivcy. 

Director.  Office  of  Slandurdi>.  Resulalions 
and  Variances. 
jKR  Doc  B8-202B0  Fill"!  QjVjib  b  j^  .r.il 

BiLUWG  COOC  4SI0-4J-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Nixon  Presidential  Materials; 
Presidential  Materials  Review  Board 

AGENCY;  National  Archnes  and  Records 
.Administration. 

ACTiOM:  Notice  of  meeting  of  the 
Presidential  Materials  Review  Board. 

summary:  In  accordance  with  the 
provisions  of  36  CFR  1275.46(1)12).  notice 
is  hereby  given  that  the  Presidential 
Materials  Review  Board  has  set  a  date 
to  begin  considering  claims  submitted 
by  former  President  Nixon  and  others 
concerning  specified  documents  from 
the  Special  Files  of  the  Nixon 
l*residential  materials.  The  Board  will 
consider  only  those  claims  that  certain 
documents  Identified  by  Mr.  Nixon  and 
others  are  private  and  personal.  Any 
member  of  the  public  may  petition  the 
Board  within  15  calendar  days  of  the 
publication  of  this  notice,  setting  forth 
his  or  her  views  concerning  the  public  or 
private  nature  of  the  materials.  A  list  of 
these  documents  is  available  at  the 
Nixon  Presidential  Materials  Project  845 
S.  PickctI  Street.  Alexandria.  Va. 

DATES:  Any  member  of  the  public  who 
wishes  to  petition  the  Board  concerning 
the  public  or  private  nature  of  these 
materials  must  do  so  by  September  22. 
1988 

The  Board  will  begin  considering  the 
claims  on  or  after  September  22. 1988. 

AOORESS:  Petitions  must  be  sent  to  the 
Archivist  of  the  United  States, 
Chairman.  Presidential  Materials 
Review  Board.  National  Archives  and 
Records  Administration.  Washington. 
DC  20408. 
FOR  FURTHER  INFORMATION  CONTACT. 

Ms.  Claudine  )  Weiher.  Deputy 
Archivist  of  the  United  States  al  (202) 
523-3132. 


Duled  .August  31.  1988 
Claudine  |.  Weilier. 
Actwf:  Ari-hiiist  of  the  United  States. 
(IR  Doc  88-20227  Filed  9-6-88;  8:44  am) 
aiCLMG  COOC  7StS-01-M 


Signi-il  'his  30lh  d.iy  of  Auj-ust.  1!>88. 
Bart>ara  McQuowd. 
Director 
(Fit  Doc  88-20285  Filed  9-«-88:  8:45  am) 

BllLMG  COOC  4510-30-W 


NATIONAL  COMMISSION  FOR 
EMPLOYMENT  POLICY 

Meeting 

.'lc(;c'R  Notice  of  Meeting. 
Summary:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  as  amended)  notice  is  hereby 
given  of  a  public  meeting  and  a  closed 
executive  session  (pursuant  to  5  USC 
APP.  1. 10(d))  of  the  National 
Commission  for  Employment  Policy  at 
the  Colony  Square  Hotel.  Peachtrce  and 
14th  Streets.  Atlanta,  Georgia  30361. 

Dote: 
Thursday.  October  6. 1988.  9:00  am  to 

5:00  p.m- 
Friday.  October  7. 1988.  9:fX)  a.m.  to  5:00 
p.m. 

Status:  The  meeting  is  open  to  the 
public  with  the  exception  of  the 
executive  session. 

Matters  to  be  discussed:  During  the 
public  meeting,  the  Commission 
members  will  discuss  progress  on  the 
research  agenda,  budget  and 
administrative  matters,  and  legislative 
and  governmental  affairs. 

During  the  exeaitive  session,  the 
Commission  members  will  discuss 
matters  solely  related  to  the  internal 
personnel  rules  and  practices  of  the 
Commission.  Such  issues  are  considered 
routine  administrative  matters,  of  no 
significance  to  the  public.  In  addition, 
the  session  is  closed  in  order  to  protect 
information  of  a  personal  nature,  which 
if  disclosed  could  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

For  Further  Information  Contact:  Mrs. 
Barbara  McQuown.  Director.  National 
Commission  for  Employment  Policy. 
1522  K  St  NW..  Suite  300.  Washinglon. 
DC  20005.  202-724-1545. 

Supplementary  Information:  The 
National  Commission  for  Employment 
Policy  IS  authorized  by  the  Job  Training 
Partnership  Act  (Pub.  L.  97-300). 

The  Act  gives  the  Commission  the 
broad  responsibility  of  advising  the 
President  and  Congress.  Handicapped 
individuals  wishing  to  attend  should 
contact  the  Commission  so  that 
appropriate  accommodations  can  be 
made. 

Copies  of  the  official  records  of  the 
meeting  will  be  available  for  public 
inspection  at  the  Commission's  offices. 
1522  K  St.  N"W..  Suite  300.  Washinglon. 
DC  20005, 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Senior  Executive  Service: 
Performance  Review  Board; 
Membership 

AGEItcv:  National  Credit  Union 

Administration. 

action:  Notice  of  Appointment  to 

Performance  Review  Board. 

summary:  Notice  is  hereby  given  of 
appointment  of  members  of  the 
Performance  Review  Board. 

date:  Effective  .August  2C.  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dorothy  W.  Foster.  Director.  Personnel 
Office.  National  Credit  Union 
Administration.  1776  G  Street.  N'W.. 
Washington.  DC  2045C:  Telephone  (202) 
357-11511, 

SUPPLEMENTARY  INFORMATION:  Section 
4314{c)  (1)  through  (5)  of  Title  5.  U.S.C. 
requires  each  agency  to  estabhsh.  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management. 
one  or  more  performance  review  boards. 
The  board  shall  review  and  evaluate  the 
initial  appraisal  of  a  senior  executive's 
performance  by  the  supervisor,  along 
with  recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

The  members  of  the  Performance 
Review  Board  are: 

1.  Mr.  D.  Michael  Riley.  Director. 
Office  of  Examination  and  Insurance 

2.  Mr.  John  S.  Ruffin.  Regional 
Director.  Region  111  (Atlanta) 

3.  Mr.  |.  Leonard  Skiles.  Regional 
Director.  Region  V  (Austin) 

4.  Mr.  lames  ].  Engel.  Deputy  General 
Counsel 

5  Mr.  Robert  ].  LaPorte.  Regional 
Director.  Region  VI  (Walnut  Creek) 

6.  Mr.  Layne  Bumgardner.  Deputy 
Executive  Director 

Dated:  August  30. 1988. 
Roger  W.  Jepsen. 
.\'CU.-\  Ctioirman 

|FR  Doc.  88-20245  FiIlhI  B-11-B8:  8:15  ami 
BILUMG  COOE  7S3$-01.M 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

I  Background 

f^'^rsuant  to  Public  Law  (PX.)  97-415. 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
biweekly  notice.  P.L  97-415  revised 
section  189  of  the  Atomic  Energy  At.t  of 
1954,  A3  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
dmendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  .Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
mdke  l.Timedialeiy  effective  any 
amendment  to  an  operating  hcense  upon 
a  detennination  by  the  Commission  that 
such  amendment  mvolves  no  sigmficant 
hazards  consideration,  notwithstanding 
*he  pendency  before  the  Commission  of 
d  requpst  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  alt 
notices  of  amendment*  issued,  or 
proposed  to  be  issued  from  August  15. 
1968  through  August  28. 1988.  The  Uist 
biweekly  notice  was  published  on 
August  24,  1988  (S3  FR  32268). 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDNfENT  TO 
FACILITY  OPERATING  UCENSE  AND 
PROPOSED  NO  SIGNinCANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  thai  the  following 
amendment  requests  Involve  no 
significant  hazards  consideration  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operahon  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not:  (1 )  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2]  create  the  possibility  of 
d  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
w;th;n  ^0  days  after  the  date  of 
pL.blir,ifion  of  this  notice  wiU  be 
considered  in  making  any  ilnal 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
heanng. 


Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administration  and  Resource 
Management.  U  S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-2ie.  Phillips 
Building.  7920  Norfolk  Avenue, 
Bethesda.  Maryland  from  8:15  a.m.  to 
5  00  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room.  1717  H  Street. 
NW.  Washington.  DC.  The  fihng  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  October  7. 1988  the  licensee  may 
nie  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Conrunission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings  "  in  10  CFR  Part  2.  If  a 
request  for  a  heanng  or  petition  for 
leave  to  mtervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commifisiun  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  ruJe  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  heannj^  or 
an  appropnate  order. 

As  required  by  10  Ci-'R  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  m  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors;  (1)  the  nature  of  the 
petiboner's  nght  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding-,  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  8Bpect(B)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  parly  may  amend  the 
petition  without  requesting  leave  of  the 


Board  up  to  fifteen  (15)  days  pnor  lo  (he 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  nn  amended 
petition  must  satisfy  the  specificity 
requirements  described  atiove. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  In  the  proceeding,  a  petitioner 
shall  file  a  supplement  lo  the  petition  In 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration  A 
petitioner  who  fails  to  Hie  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  lo 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parlies  to  the  proceeding,  subiect  to  any 
limitations  in  the  order  granting  leave  lo 
intervene,  and  have  the  opportunity  lo 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  lo  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  thai  the 
amendment  request  involves  no 
signifir^inl  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective. 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  slgnificanl 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
Mowever,  should  circumstances  change 
during  the  notice  period  such  (hat  failure 
lo  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  Is 
that  the  amendment  involves  no 
sigiuficant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
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the  need  to  lake  this  action  will  occur 
very  infrequently 

A  request  for  a  hearing  or  a  petition 
for  leave  lo  inler\ene  must  be  filed  with 
the  Sccretar>'  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20553.  .-Mtention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington.  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(800)  325-6000  (in  Missouri  1-1800)  342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  [Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed:  plant 
name:  and  publication  date  and  page 
number  of  this  Federal  Re^sier  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
and  lo  the  a    jmey  for  the  licensee. 

Nontlmeiy  filings  of  petitions  for  leave 
lo  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  heanng  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(1)  li)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington,  EXZ.  and  at  the  local  public 
doaiment  room  for  the  particular  facility 
involved. 

Arkansas  Power  &  U^ht  Company, 
Docket  No.  50-313.  Arkaosas  Nuclear 
One,  Unit  1.  Pope  County,  Arkansas 

Dote  of  amendment  -equest:  July  20, 
1988. 

Description  of  amendment  request: 
The  proposed  amendment  revises  the 
Technical  Specifications  to  specifically 
provide  for  a  1  gallon  per  minute  (gpm) 
limit  on  primary  to  secondary  leak  rale 
(total  steam  generator  tube  leakage). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  staled  in  10  CFR  50.92(c).  a  proposed 
amendment  to  an  operating  hcense 
involves  no  significant  hazards 
consideration,  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 


significant  increase  m  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety 

The  Commission  has  provided 
guidance  for  ihe  application  of  the 
above  criteria  for  no  significant  hazards 
consideration  determination  by 
providing  examples  of  amendments  that 
are  considered  not  likely  to  involve 
significant  hazards  considerations  [51 
FR  7751).  These  examples  include: 
Example  (it)  A  change  thai  constitutes 
an  additional  limilahon.  restriction,  or 
control  not  presently  included  in  the 
Technical  Specifications:  e.g..  "a  more 
stringent  surveillance  requirement." 

The  proposed  1  gpm  limit  on  primary 
to  secondary  leakage  is  an  additional 
limitation  not  presently  included  in  the 
Technical  Specifications,  and  is 
therefore  within  the  scope  of  the 
example. 

Since  the  application  for  amendment 
involves  a  proposed  change  that  is 
encompassed  by  an  example  for  which 
no  significant  hazards  consideration 
exists,  the  staff  has  made  a  proposed 
determination  that  the  application 
involves  no  significant  hazards 
consideration. 

Loco/  Public  Document  Room 
location:  TomVmson  Library,  Arkansas 
Technical  University,  Russelvitle. 
Arkansas  72801. 

Attorney  for  license.^:  Nicholas  S. 
Reynolds.  Esq..  Bishop.  Liberman,  Cook, 
Purcell  and  Reynolds.  1200  Seventeenth 
Street,  N'W..  Washington.  DC  20036. 

MRC  Proioct  Director  ]ose  A.  Calvo. 

Commonwealth  F.dison  Company. 
Docket  No.  50-374,  USalle  County 
Statioa.  Unit  2,.  LaSalle  County,  Illinois 

Dote  of  application  for  amendment: 
August  9. 1988. 

Brief  description  of  amendment  The 
proposed  amendments  to  Operating 
License  No.  NPF-18  would  revise  the 
LaSalle  Unit  2  Technical  Specifications 
by  modifying  the  table  of  primary 
containment  isolation  valves  to  identify 
new  excess  flow  check  valves  that  were 
installed  during  the  second  refuel 
outage.  These  valves  were  added  as  part 
of  a  modification  to  improve  the  reactor 
water  level  instrumentation  system  as 
required  by  NUREG-0737,  Hem  II.F.2 
and  Generic  Letter  84-23.  Completion  of 
this  modification  satisfies  License 
Condition  2.C.(18)fcl  which  will  be 
deleted  from  the  Facility  Operating 
License.  This  proposed  amendment  is 
administrative  in  nature  and  is  similar 
to  one  approved  for  LaSalle  Unit  1, 


Amendment  34.  That  amendment  dated 
February  10. 1966  added  an  excess  flow 
check  valve  (ICM  102)  for  containment 
fiood-up  instrumentation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92lc|,  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
an  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined,  and  the 
NRC  staff  agrees,  that  the  proposed 
amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
this  change  is  administrative,  adding 
two  new  valves  to  Technical 
Specification  Table  3.6.^-1.  The 
modification  that  installed  these  new 
instrument  lines  and  excess  flow  check 
valves  does  not  require  a  Technical 
Specification  change.  The  design  of 
these  new  valves,  meets  the 
requirements  hsted  in  UFSAR  Section 

6  2.4.  The  additional  containment 
penetration  was  designed  in  accordance 
with  General  Design  Criteria  55  and 
Regulatory  Guide  1.11.  This  additional 
instniment  line  does  not  significantly 
increase  the  consequences  of  any 
postulated  accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
instrument  line  failure  has  ab-cady  been 
evaluated  and  found  to  be  acceptable. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety  because  the 
instrument  line  meets  regulatory 
requirements  to  ensure  that  the  margin 
of  safety  previously  analyzed  is 
maintained. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois. 
Valley  Community  College,  Rural  Route 
No,  1.  Oglesby,  IlUnois  61348. 

Attorney  to  licensee:  Michael  Miller, 
Esq.,  Sidtey  and  Austin.  One  First 
National  Plaza.  Chicago.  Illinois  (30603. 

NRC  Project  Director.  Daniel  R. 
MuUer. 
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Connecticut  Yankee  .Atomic  Power 
Company.  Docket  No.  50-213,  Haddam 
Neck  Plant.  Middlesex  County. 
Connecticut,  and  Northeast  Nuclear 
Energy  Company,  et  al..  Docket  Nos.  50- 
245/336,  Millstone  Nuclear  Power 
Station.  L'nit  Nos.  1  and  2.  New  London 
County.  Connecticut 

Date  o^ amendment  request  February 
17.  1988. 

Description  of  amendment  request: 
The  proposed  amendments  to  the 
Technical  Specifications  will 
incorporate  requirements  for  the 
minimum  shift  crew  composition  to 
exphcitly  recognize  the  acceptability  of 
the  use  of  qualified  individuals  in  the 
dual-role  of  senior  reactor  operator 
(SRO)  and  shift  technical  advisor  (STA). 
In  addition,  the  specific  qualification 
requirements  for  individuals  serving  as 
the  STA.  in  either  the  dual-role  position 
or  as  a  dedicated  STS.  will  be 
mcorporated  into  the  Technical 
Specifications. 

Basis  for  proposed  no  significant 
hazards  cons/deration  determination: 
The  licensees  have  reviewed  the 
proposed  changes  in  accordance  with  10 
CFR  50.92  and  have  concluded  that  they 
do  not  involve  a  significant  hazards 
consideration  in  that  these  changes 
would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  analyzed.  There  are 
no  physical  changes  to  the  plants  or  the 
wdy  in  which  they  are  operated.  The 
proposed  amendments  would  explicitly 
recognize  the  acceptability  of  a  shift 
configuration  which  has  been  in  place 
for  over  four  years. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  The  potential  for 
an  unanalyzed  accident  is  not  created 
because  no  new  failure  modes  are 
introduced,  and  the  plant  response  to 
previously  analyzed  accidents  is  not 
modified. 

3.  Involve  a  significant  reduction  in  a 
mdrgin  of  safety.  There  is  no  impact  on 
:he  protective  boundaries. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
standards  m  10  CFR  50.92  by  providing 
certain  examples  (51  FR  7751,  March  6. 
1986]  The  proposed  chances  most 
closely  resemble  example  (ij,  a  purely 
administrative  change  to  technical 
specifications.  The  proposed  changes 
will  clarify  the  technical  specifications 
to  specifically  reflect  the 
implementation  of  the  dual-role  position, 
and  will  add  the  specific  qualification 
requirements  for  ST  As. 

Based  on  the  ab^ve.  the  staff  proposes 


to  determme  that  the  proposed  changes 
do  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Walerford  Public  Library,  49 
Rope  Ferry  Road.  Walerford, 
Connecticut  06385. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire.  Day,  Berry  &  Howard. 
Counselors  at  Law,  City  Place.  Hartford. 
Connecticut  06103-3499. 

XRCProiect  Director  John  F  Slolz. 

Duke  Power  Company,  el  al..  Docket 
Nos.  50-J13  and  50--J14.  Catawba 
Nuclear  Station.  L'nits  1  and  2.  York 
County.  South  Carolina 

Date  of  amendment  request:  August 
15. 1988. 

Description  of  amendment  request 
The  proposed  amendments  would  revise 
License  Conditions  2.C.(12)[a]  and 
2  C.(8)(a)  of  Catawba  Units  1  and  2 
Facility  Operating  Licenses,  NPF-35  and 
N'PF-52,  respectively,  to  allow  an 
extension  of  time  for  the  resolution  of 
the  accumulator  tank  instrumentation 
issue.  The  extension  of  time  would  be 
for  two  complete  cycles  of  operation. 
The  modified  License  Conditions 
2.C.(12)(a)  and  2.C.(8){a)  would  then 
respectively  read  "Prior  to  startup 
following  the  fifth  refueling  outage,  Duke 
Power  Company  shall  provide  qualified 
accumulator  discharge  instrumentation" 
and  "Prior  to  startup  following  the 
fourth  refueling  outage.  Duke  Power 
Company  shall  provide  qualified 
accumulator  discharge  instrumentation." 
The  above  issue  is  related  to  Generic 
Letter  82-33.  Supplement  l  to  NUREG- 
0737.  regarding  Requirements  for 
Emergency  Response  Capabilities.  It 
was  also  discussed  in  Section  7.5.2  of 
Supplement  5  to  the  Catawba  Safety 
Evaluation  Report  (NUREG-0954)  and  is 
currently  under  additional  staff  review 
because  of  its  generic  implications. 

The  primary  function  of  the 
accumulator  pressure  or  level 
instrumentation  is  to  monitor  the  pre- 
accident  status  of  the  accumulators  to 
assure  that  the  passive  safety  system  is 
In  a  ready  state  to  sen.'e  its  safety 
function.  The  licensee  stated  that  the 
accumulator  tank  level  or  pressure  are 
not  referenced  in  any  emergency 
procedure  covering  design  basis  events 
which  may  cause  a  harsh  environment. 
No  operator  actions  in  these  procedures 
are  based  on  accumulator  indications. 
Therefore,  the  licensee  concluded  that 
extension  of  the  date  for  upgrading  the 
accumulator  pressure  or  level 
instrumentation  until  startup  following 
the  fifth  and  fourth  refueling  outages  for 
Catawba  Units  1  and  2.  respectively, 


does  not  Involve  any  adverse  safety 
considerations. 

A  two  operating  cycle  extension  for 
Catawba  Unit  1  was  approved  by 
amendment  15,  issued  on  October  6. 

1986.  to  Facility  Operating  License  NPF- 
35,  and  a  one  cycle  extension  for 
Catawba  Unit  2  was  approved  by 
amendment  27  issued  on  November  25, 

1987.  to  Facility  Operating  License  NPF- 
52. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  ceriain 
examples  (51  FR  7744)  of  actions  likely 
to  involve  no  significant  hazards 
considerations.  The  request  involved  in 
this  case  does  not  match  any  of  those 
examples.  However,  the  staff  has 
reviewed  the  licensee's  request  for  the 
above  amendments  and  determined  th»l 
should  this  request  be  implemented,  it 
would  not  (1(  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  proposed 
extension  of  time  needed  to  upgrade  the 
accumulator  discharge  level  or  pressure 
would  not  affect  the  capability  of  the 
current  instrumentation,  as  It  exists  at 
the  facility,  to  provide  pre-accident 
monitoring  of  the  status  of  the  cold-leg 
accumulators  and  as  such  has  no  cfTecl 
on  the  cause  mechanism  or  the 
consequences  of  an  accident. 

Also,  it  would  not  (2)  create  the 
pOBsibtity  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  proposed 
extension  would  not  affect  any 
mechanism  that  causes  accidents  and 
would  not  chan9e  the  operation  of  the 
facility. 

Finally,  it  would  not  (3|  involve  a 
significant  reduction  in  a  margin  of 
safety  because  the  current 
instrumentation,  as  it  exists  at  the 
facility,  is  fully  qualified  for  its  intended 
function  of  pre-accident  monitoring  of 
the  cold-leg  accumulators. 

Accordingly,  the  Commission  has 
determined  that  the  above  changes 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  York  County  Library.  138  East 
Black  Street.  Rock  Hill.  South  Carolina 
29730. 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company,  422  South 
Church  Street.  Charlotte.  North  Carolina 
28242. 

NBC  Project  Director  David  B. 
Matthews. 
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Duquesne  Light  Company,  Docket  Nos. 
50-^34  and  50-m2,  Beaver  Valley  Power 
Station,  Unit  Nos.  1  and  2,  Shippingport, 
Pennsylvania 

Date  of  amendment  request:  lanuary 
27. 1988.  revised  by  letter  dated  July  28, 
1988, 

Description  of  amendment  request: 
The  Technical  Specifications  for  Beaver 
Valley  Unit  1  and  2  would  be  amended 
to  clarify  some  action  statements  in 
Table  3.3-1,  "Reactor  Trip  System 
Instrumentation"  as  follows: 

(a)  For  Item  21.  Reactor  Trip  Breakers 
during  Modes  1  and  2.  Action  1  and 
Action  40  would  be  combined  to  become 
a  new  Action  40.  This  is  basically  an 
editorial  change  with  the  intention  to 
eliminate  confusion.  The  proposed 
changes  would  clarify  the  actions  an 
operator  is  to  take  when  a  reactor  trip 
breaker  is  inoperable.  If  a  diverse  trip 
feature  is  inoperable  in  Modes  1  and  2, 
up  to  48  hours  are  provided  to  restore 
the  breaker  to  operable  status.  If  the 
breaker  is  inoperable  due  to  other  than  a 
diverse  trip  feature,  then  the  plant  must 
be  placed  in  hot  standby  within  the  next 
0  hours.  These  changes  are  consistent 
with  the  intent  of  the  staffs  Generic 
Letter  85-09. 

(b)  For  Item  2),  Reactor  Trip  Breakers 
during  Modes  3.  4  and  5,  the  current 
requirements  dictated  by  both  Action  39 
and  40  are  confusing.  The  licensee 
proposes  to  eliminate  the  reference  to 
Action  40  to  clarify  the  requirements 
and  correct  the  error  of  referencing 
Action  39. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(cl).  A  proposed 
amendment  to  an  operating  license  for  a 
facihty  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3] 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  are 
administrative  in  nature  since  they 
provide  clarification  of  the  actions 
required  when  the  reactor  trip  breakers 
are  inoperable,  and  only  serve  to  reduce 
confusion.  No  changes  to  the  plant 
design  or  the  FSAR  accident  analysis 
would  result;  therefore,  there  is  no 
increase  in  the  probability  of  occurrence 
or  the  consequences  of  any  accident 
previously  analyzed,  and  no  possibility 


of  a  new  or  different  kind  of  accident 
from  those  described  in  the  FSAR.  The 
proposed  action  requirements  will  not 
affect  any  of  the  plant  setpoints  or 
margins  to  the  accident  analysis  or 
technical  specification  limits.  Therefore, 
the  plant  safety  margins  will  not  be 
reduced  as  a  result  of  the  proposed 
administrative  clarification.  On  such 
basis,  the  staff  proposes  to  determine 
that  the  requested  amendments  involve 
no  significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.F.  Jones  Memorial  Library. 
6U3  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

A  ttomey  for  licensee:  Gerald 
Chamoff,  Esquire.  Jay  E.  Silberg, 
Esquire.  Shaw.  Pittman,  Potts.  & 
Trowbridge,  2300  N  Street,  NW.. 
Washington.  DC  20037. 

NRC  Project  Director:  John  F.  Stolz. 

Duquesne  Light  Company.  Docket  No. 
50-412,  Beaver  Valley  Power  Station, 
Unit  No.  2,  Shippingport,  Pennsylvania 

Dote  of  amendment  request:  June  27, 
1988 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  Technical  Specifications  as  follows: 

1.  Table  3.3-6,  Action  statement  36 
(regarding  inoperable  radiation  monitor 
channels)  would  be  changed  from 
requiring  a  special  repori  submitted 
within  14  days  to  requiring  inclusion  in 
the  next  Semi-Annual  Effluent  Release 
Report.  This  would  make  the  Technical 
Specifications  internally  consistent. 

2.  Table  3.3-6.  Action  43  would  be 
deleted  to  correct  an  administrative 
oversight.  This  action  should  not  have 
been  included  in  the  Technical 
Specifications.  The  proposed  change 
therefore  corrects  a  mistake. 

3.  Page  3/4  11-6.  Section  3.11.1.2 
would  be  revised  by  adding  "within  3 
miles  of  the  plant  discharge  (3  miles 
downstream  only)".  This  change  would 
conform  the  subject  requirement  to  that 
of  Unit  1. 

4.  The  following  surveillance 
requirements  would  be  renumbered: 


Page 

Current  No 

ReviseilNo. 

3/*  11-8 

3/*  11-13 

3/4  11-14 

3/4  11-15 

4.11.1  4 
4.11.2.2 
4.11.2.3 

4.11.2.4 
4.11.2.6 
4,11,4,1 

4  11,1  4  1 
4,11,2.2,1 
4.11.2.3,1 
4.11.2.41 
4.11.2.tl 

3/4  I1-1B 

4.11.4.1-1 

These  are  editorial  changes. 

5.  Section  3.11.2.6.  regar^ng  explosive 
gas  mixtures  inside  containment  Action 
statements  a  and  b  would  be  corrected 
in  accordance  with  the  Standard 
Technical  Specifications  (STS),  and  to 


conform  these  statements  to  those  in  the 
Unit  1  Technical  Specifications. 

6.  Figure  5.1-1.  the  '  note  would  be 
revised  by  replacing  "the  Site 
Boundaries  are  identical"  with  "the  site 
boundanes  for  gaseous  and  liquid 
effluents  are  identical,"  and  adding  the  * 
to  the  title.  This  is  an  editorial  change. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(cl),  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significani  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safely. 

The  proposed  changes  would  either 
correct  errors,  make  the  Unit  2 
Technical  Specifications  consistent  with 
those  of  Unit  1.  or  are  just  editorial 
changes.  None  of  these  changes  affect 
any  analysis  in  the  FSAR  and  none  of 
the  changes  is  caused  by  or  would  lead 
to  a  hardware  change.  Thus,  there  is  no 
increase  in  the  probability  of  occurrence 
or  the  consequences  of  any  accident 
previously  analyzed.  These  changes  are 
administrative  in  nature  and  do  not 
affect  the  operating  procedures  of  the 
plant;  therefore,  these  changes  will  nol 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
described  in  the  FSAR.  Furthermore,  no 
safety  margin  will  be  affected  or 
reduced  as  a  result  of  these  changes. 

Accordingly,  the  staff  proposes  to 
determine  that  these  changes  do  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  B.F.  Jones  Memorial  Library. 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esquire.  Jay  E.  Silberg. 
Esquire.  Shaw.  Pittman.  Potts,  ft 
Trowbridge.  2300  N  Street.  NW.. 
Washington.  DC  20037. 

NRC  Project  Director:  lohn  F.  Stolz. 

Duquesne  Light  Company.  Docket  No. 
50-412,  Beaver  Volley  Power  Station. 
Unit  No.  2.  Shippingport,  Pennsylvania. 

Date  of  amendment  request  June  30. 
19S8. 

Description  of  amendment  request 
TTie  proposed  amendment  would  revise 
the  Emergency  Diesel  Generator 
Surveillance  Requirement  4.8.1  l.2.b.4  to 
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include  backup  phase  fault  protei.iion  as 
one  of  the  diesel  s?enerator  trips  which 
are  no!  bypassed  on  a  loss  of  power  to 
the  emergency  buses.  Such  protm;tion 
scheme  was  described  m  the  FSAR  and 
was  dpproved  t>y  the  staff  m  Sfife^y 
Evaluation  Report  Supplement  Nj.  1 
(N'I.:REG-1057.  Supp  II-  However,  due 
to  a  procurement  probienr;.  the  approved 
protection  scheme  was  not  included  m 
the  Technical  Specifications  dunng  the 
early  phases  of  operation  of  the  unit. 
The  licensee  has  now  purchased 
qualified  components  and  plans  to 
msMl!  them  dunng  the  first  refueling 
outage.  When  such  instaUatjon  is 
cumpiete.  the  Technical  Specifjcabon 
requirement,  as  the  staff  ongioaUy 
appro\-cd.  can  be  imposed. 

8cs:s  for  proposed  no  s:itn:ficant 
hazards  considerat:on  determination: 
The  Commission  has  provided 
s'andards  for  determining  whether  a 
significant  hazards  consideratiiin  exists 
(10  CPTR  5a921cU.  A  proposed 
arr.pndment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (l|  Involve  a 
significant  increase  in  the  probabibty  or 
cunjw;quences  of  an  accident  previously 
evaluated;  [21  create  the  possibility  of  a 
new  fjr  different  kird  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  saieTy. 

The  propofied  amendment  would  not 
significantly  increase  the  potential  for 
spurious  trips  of  the  dieiiel  generators 
und'^r  pmeraenry  start  operation.  While 
the  backup  phase  fault  tnp  of  the  diesel 
generators  is  not  bypassed  during 
emeropncy  operation,  the  properly 
qualified  relays  will  protect  against 
spuriMus  tnps  and  ensure  availability  of 
tht;  diese!  generators  during  accident 
situ.itions  Since  the  availability  of  the 
diesel  generators  would  not  be  affected, 
the  proposed  change  does  not  involve  a 
significant  increase  in  the  probabiiity  or 
consequences  of  an  accident  previously 
evaluated  The  proposed  amendment 
does  not  modify  or  affect  any  other  IE 
electrical  system  or  components  as 
described  m  the  FSAR.  Therefore,  the 
probdbility  of  an  accident  or  a 
malfunction  of  a  ditferenr  t\pe  from 
previously  evaluated  wiU  not  be  created 
Finally,  this  change  will  not  affect  the 
assumptions  or  safety  margins  of  any 
safety  analysis  presented  in  thp  FSAR. 

.^cconlmgiy.  the  staff  proposes  to 
determine  that  this  change  does  nol 
tnvohre  a  significant  tmxards 
consideration. 

Local  Pubhc  Docutoeai  Room 
{ocatamz  B.F.  )oue%  MoBoiial  Library. 


fj^t  Franklin  Avenue.  Aliqnippa. 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esquire,  |ay  E.  Silberg. 
Esquire.  Shaw,  Pittman.  Potts.  A 
Trowbndge.  2300  N  Street.  NW., 
VVashiojrton,  DC  20037 

SRC  Pro/ect  Director  John  F.  Stolx 

F.-onda  Pother  Corporation,  el  ai. 
Docket  No.  50-302.  Cryntal  River  Unit 
No.  3  Nuclear  Generating  Plant  Citrus 
County.  Florida. 

Date  of  amendment  request:  June  22. 
19a3.  as  superseded  April  25, 1968. 

Description  of  amendment  request: 
The  proposed  amendment  would  add 
new  specifications  3.33  11  1  and 
3.3.3.11.2  to  the  Crystal  River  L'nil  3 
(CR-3)  Technical  Specifications  (TS). 
These  new  specifications  would  add 
operability.  action,  and  surveillance 
requirements  for  the  chlonne  and  sulfur 
dioxide  toxLc  gRS  detection  systems. 

An  evaluation  of  CR-3  control  room 
habitability  for  the  accidental  release  of 
hazardous  chemicals  was  performed  in 
response  to  NinREG-0737.  III.D  3.4 
Based  on  the  storage  of  quantities  of 
chlonne.  ammonia  and  sulfur  dioxide  at 
the  Crystal  River  site,  the  evaluation  of 
these  chemicals  indicated  that  chlonne. 
ammonia,  and  sulfur  dioxide  detectors 
should  be  installed  in  the  control 
complex  ventilation  system  intake  duct- 
The  inlet  and  exhaust  dampers  of  the 
control  complex  ventilatioa  system  have 
been  interlocked  to  close  on  receipt  of  a 
signal  from  the  detectors.  The  detectors 
also  provide  a  signal  to  open  the 
recirculation  damper  in  the  control 
complex  ventilation  system  [leaving  the 
normal  fans  operating)  when  potentially 
toxic  concentrations  of  the  chemicals 
are  delected.  The  original  June  22. 1983 
application  was  noticed  in  the  Federal 
Register  on  December  21. 1933  [48  FR 

565041- 

Further  evaluation  has  indicated  that 
ammonia  detection  is  aot  necessary  to 
assure  control  room  habitabilily  at  CR- 
3.  As  a  result.  Florida  Power 
Corporation  would  remove  the  ammonia 
detectors  and  the  proposed 
corresponding  TS 

For  the  chlorine  and  sulfur  dioxide 
detectors,  appropriate  TS  reflecting  the 
results  of  the  evaluation  and  the  control 
complex  ventilation  system 
LOftfigoratian  are  proposed  by  the  April 
-5. 1988  application.  These  toxic  gas 
systems  TS  provide  assurance  that 
sufficient  capability  is  available  to 
detect  and  initiate  prolective  action  in 
the  event  of  an  accidi^ntal  toxic  gas 
release.  Tliey  aiao  provide  assurance 
that  CR-3  control  room  <iperH»<irs  are 
adequately  prtTteded  .igainsi  the  effects 
of  an  accsdeotal  toouc  ges  release. 


Because  of  the  deletion  of  the  ammonia 
detection  TS  in  the  April  2,5,  19Ba 
applicalion.  the  staff  ha^  decided  to 
renotice  this  proposed  amendment. 

Bo&is  for  proposed  no  siifnitwaiit 
hazards  awvitderation  determination: 
The  Commi«**iion  has  provided 
standards  for  determining  whether  a 
significant  hazards  conaideralion  exists 
(10  CFR  M.92(c))  A  proposed 
amendment  lo  an  operating  licen.>e  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (Ij  Involve  a 
significdnt  increase  in  the  proliability  or 
consequenci^  of  an  accident  previously 
evaluated,  or  [2]  create  the  possibility  of 
a  new  or  different  kind  of  acadent  from 
any  acadent  previously  evaluated;  or  [i] 
involve  a  sifpuficant  reduction  in  a 
margin  of  safety . 

The  licensee  has  evaluated  the 
proposed  aroendmejil  against  the 
standards  provided  above  and  has  made 
the  following  determination: 

Florida  Power  Corporation  [FPC) 
propoMes  this  amendment  does  nol 
involve  a  significant  hazards 
consideratioa  T^is  change  proposes  lo 
add  technical  specifications  for  the 
chk>rine  detection  and  sulfur  dioxide 
detection  toxic  gas  systems  at  CR-^. 
This  constitutes  an  additional  control 
not  presently  m  CR-3  Technical 
Specifications.  Additionally,  these  toxic 
gas  technical  specifications  will  provide 
assurance  that  control  room  operators 
are  adequately  protected  against  the 
effects  of  an  accidental  chlorine  or 
sulfur  dioxide  gas  release. 

Based  on  the  above.  FTC  finds  the 
amendment  wilt  nol: 

f1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  change  ensures  the  toxic  gas 
systems  are  capable  of  detecting  and 
initiating  protective  action  in  the  event 
of  an  acadental  toxic  gas  release.  As  a 
result,  assurance  is  provided  that  (he 
control  room  operators  will  be 
adequately  protected  agamsl  the  effects 
of  such  a  release  ami  will  remain 
capable  of  safely  operating  the  plant. 
The  touc  gas  system  capability  has  no 
lejffect  on  the  probability  or 
consequence  of  previously  evaluated 
accidents. 

(2)  Create  the  potsibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  proposed  chantte  mirod'ic^^  no  new 
mode  of  plant  operation  nor  dne*i  i( 
require  a  pK\-8iCHt  modification 

(31  Involve  a  sagnifK-Jin*  rediiHion  in 
the  margin  n(  safety  Binre  the  pmposed 
change  cansbtutea  an  aiiditicmat  control 
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not  presently  included  in  Ithe]  Technical 
Specifications. 

The  staff  has  made  a  preliminary 
review  of  the  licensee's  analyses  of  the 
proposed  changes  and  agrees  with  the 
licensee's  conclusion  thai  the  proposed 
amendment  does  not  involve  significant 
hazards  considerations.  Tlierefore,  the 
staff  proposes  to  determine  that  the 
proposed  amendment  does  not  involve 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Crvstal  River  Public  Library, 
658  NW.  First  Avenue.  Crjstal  River. 
Florida  32829. 

Attorney  for  licensee:  R.W.  Neiser. 
Senior  Vice  President  and  General 
Counsel.  Florida  Power  Corporation. 
P.O.  Box  14042.  St.  Petersburg.  Florida 

33733. 

NRC  Pro/ect  Director  Herbert  N. 
Derkow. 

General  Public  Utilities  Nuclear 
Corporation.  Docket  No.  50-320,  Three 
Mile  Island  Nuclear  Station.  Unit  No.  Z 
(TM/-21  Dauphin  County. 
Pennsylvania. 

Date  of  amendment  request  March  11, 
1988. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
TMl-2  Operating  License  No.  DPR-73  by 
modifying  Appendix  A  Technical 
Specifications  Section  6.  The  proposed 
Rmendment  would  change  the 
requirement  that  all  retraining  and 
replacement  training  forTMl-2 
personnel  be  under  the  direction  of  the 
Plant  Training  Manager  and  substitute 
the  requirement  that  this  training  be 
under  his  cognizance.  Actual  direction 
of  the  specific  training  program  would 
be  the  responsibility  of  the  TMI-2 
organization  requiring  the  training.  An 
exception  to  this  proposed  change, 
which  is  consistent  with  the  current 
Technical  Specifications,  is  the 
Radiological  Controls  Training  which 
would  remain  under  the  cognizance  of 
the  Vice  President  Radiological  and 
Environmental  Controls.  The  proposed 
change  would  still  provide  for  an 
oversight  role  by  the  Plant  Training 
Manager  and  require  his  or  her 
concurrence  in  the  overall  training 
program  description  document  for  those 
retraining  and  replacement  training 
programs  for  which  direction  is  shifted 
to  another  TMI-2  organization.  The 
training  program  description  document 
will  describe  the  amount  of  oversight 
Plant  Training  will  maintain  over  these 
programs.  The  current  requirement  to 
periodically  audit  the  training  and 
qualifications  of  the  entire  unit  staff  will 
be  retained. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 


standards  for  determining  whether  a 
significant  hazards  consideration  exists 
in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (i)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  [3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

TMI-2  is  currently  in  a  post-accident, 
cold  shutdown,  long-term  cleanup  mode. 
with  sufficient  decay  heat  removal 
assured  by  direct  heat  loss  from  the 
reactor  coolant  system  to  the  reactor 
building  atmosphere.  The  licensee  is 
presently  engaged  in  defueling  the 
damaged  reactor,  decontaminating  the 
facihty  and  readying  the  plant  for  long- 
term  storage,  Greater  than  65%  of  the 
fuel  contained  in  the  reactor  vessel  has 
been  removed.  Defueling  the  facility  has 
progressed  to  the  regions  below  the 
location  of  the  original  core  volume. 
Defueling  activities  within  the  reactor 
building  will  be  completed  early  in 
calendar  year  1988.  The  staff  has 
determined  in  previous  license 
amendments,  that  the  potential 
accidents  analyzed  for  TMI-2  in  the 
current  cleanup-mode  are  bounded  in 
scope  and  seventy  by  the  range  of 
acadenls  originally  analyzed  in  the 
facility  FSAR. 

The  proposed  change  changes  ihe 
amount  of  oversight  the  Plant  Training 
Manager  exercises  over  retraining  and 
replacement  training  programs  for  the 
majority  of  TMI-2  personnel.  The  direct 
control  of  these  programs  would  be 
shifted  to  the  individuals  organization 
requiring  the  training  or  retraining.  The 
Plant  Training  Manager  would  continue 
to  retain  some  oversight  responsibility. 

The  proposed  change  does  nol 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  no  changes  to  current 
safety  systems  or  setpoints  are 
proposed.  Furthermore,  the  requirements 
that  personnel  be  adequately  trained  to 
continue  the  cleanup  effort  has  not 
changed. 

The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  because  no  new  modes  of 
operation  or  new  equipment  are  being 
introduced.  Training  will  be  under  the 
direction  of  the  Division  to  which  the 
individual  belongs.  Special  equipment 
used  in  the  cleanup  and  unique  to  TMl-2 
have  required  unique  retraining  and 
replacement  training  for  technicians  and 


repairmen.  Such  training  programs,  often 
conducted  on  a  one-time  basis  for  a 
specified  task,  can  more  appropriately 
and  efficiently  be  administered  under 
the  direction  of  the  organization 
requiring  these  skills. 

The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety,  since  no  active  components  are 
required  to  maintain  the  current  safe 
shutdown  of  TMI-2.  Furthermore,  as  the 
cleanup  progresses  and  more  and  more 
fuel  is  removed,  the  margin  of  safety 
increases. 

Based  on  the  above  considerations. 
the  stafT  proposes  to  determine  that  the 
proposed  changes  do  not  involve  a 
significant  hazards  consideration 

Local  Public  Document  Room 
location:  State  Library  of  Pennsylvama 
Government  Publications  Section. 
Education  Building.  Walnut  Street  and 
Commonwealth  Avenue,  Harrisburg. 
Pennsylvania  17126. 

Attorney  for  licensee:  Ernest  U  Blake, 
Ir..  Esquire.  Shaw.  Pittman,  Potts.  S 
Trowbridge,  2300  N  Street.  NW. 
,.  Washington.  DC  20037, 

NRC  Project  Director  lohn  F.  Stolz. 

GPU  Nuclear  Corporation,  et  ah. 
Docket  No.  50-219.  Oyster  Creek 
Nuclear  Generating  Station.  Ocean 
County.  New  Jersey 

Date  of  amendment  request: 
December  2. 1986.  as  supplemented 
October  22.  1987  and  July  6.  1988. 

Description  of  amendment  request-  In 
accordance  with  the  requirements  of  10 
CFR  73.55.  the  licensee  submitted  an 
amendment  to  the  Physical  Security 
Plan  for  the  Oyster  Creek  Nuclear 
Generating  Station  to  reflect  recent 
changes  to  that  regulation.  The  proposed 
amendment  would  modify  paragraph 
l.C-6  of  Provisional  Operating  License 
DPR-16  to  require  compliance  with  the 
revised  plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4. 1986  [51  FR  27817  and 
27811).  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations.  "Physical  Protection  of 
Plants  and  Materials."  to  clanfy  plant 
security  requirements  to  afford  an 
increased  assurance  of  plant  safety.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
proposed  amendments  to  its  security 
plan  to  implement  the  revised  pronsions 
of  10  CFR  73.55.  The  licensee  submitted 
its  revised  plan  on  December  2. 1986.  as 
supplemented  on  October  11. 1987  and 
July  6, 1988.  lo  satisfy  the  requirements 
of  the  emended  regulations.  The 
Commission  proposes  to  amend  the 
license  to  reference  the  revised  plan. 
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In  the  Supplementary  Materials 
-ictompanyin?  the  amended  re«ulations, 
the  Cnnmissioo  indicated  that  it  was 
dT.»ndinj!  its  regulations    to  provide  a 
n.i-f'  safely  conscious  »afegudrd3 
svstem  while  maintaiaing  ihe  current 
leveh  of  protection  '  and  lh«it  the 
"Commission  beJieves  that  the 
clfirificatiuf!  dP.ii  refinement  of 
r'-ijijirenienis  as  reflected  in  these 
amendnitinis  i^  appropriate  becauiie 
they  afford  an  increa*ed  assurance  of 
plant  safely." 

The  Commission  has  provided 
guidance  concerning  the  apphcatioo  of 
the  criteria  for  detennining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  and  examples  of  actions 
,:iv'.>tviny  significant  hazards 
'  .  r-;.  ^T^ihonsfal  FF  7750!.  One  of 
'h-'^p  examples  of  actions  involving  no 
Significant  hazards  considerations  is 
example  (vn)  "a  change  to  conform  a 
license  to  changes  in  the  regulations, 
where  the  license  change  results  in  very 
minor  changes  lo  fauiity  operations 
clearly  in  keeping  with  the  rexuiations." 
The  changes  in  this  case  fall  within  the 
scope  of  the  example.  For  the  foregoing 
reasons,  the  Conuni&sion  proposes  to 
determine  thai  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library. 
Reference  Department,  101  Washington 
Street.  Toms  River.  New  Jersey  0fl753. 

Attorney  far  licensee:  Ernest  L  Blake, 
[r..  Esqmre.  Shaw.  Pittman.  Potts.  & 
Trowbridge.  23(X)  N  Street.  NW.. 
Washington.  DC  20037. 

NRC  Protect  Director  [ohn  F.  Stolz. 

GulfStaU'S  Utilities  Company.  Docket 
.\'o  Sf>^498,  River  Bend  Station.  Unit  1 
UV-.sf  Feliciana  Parish,  Louisiana. 

Date  of  amendment  request-  August  5. 
19Ha. 

Dt'^rnption  of  amejidment  request: 
The  proposed  amendment  would  revise 
the  definition  of  Core  Alteration  in 
Definition  1  '  of  the  River  Bend  Station 
IRBSl  Technical  Speafications  (TSs), 
The  change  would  add  the  local  power 
range  monitors  (LPRM)  to  the 
in str-j meats  whose  movement  is  not 
considered  a  core  alteration.  This 
re'.jsed  definition  would  make  the 
funmote  for  ACTION  3  and  ACTION  9 
of  T.-iiiie  3.3.1-1.  Reactor  Protection 
System  Instnimentation.  no  longer 
nece.isary  and  it  ts  proposed  to  delete 
the  fo':)tnote. 

Basis  for  proponed  no  r^iamficant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determming  whether  a 
significant  hazards  con.si deration  exists 


as  Stated  in  10  CFR  50  92(c|.  A  proposed 
amendment  lo  an  opfmling  license  for  a 
f-ir  ihty  mvulvf?s  no  sti^nificant  hazards 
ronsuieralion  if  operation  of  the  facility 
m  accordance  with  the  proposed 
amendment  would  not:  (t)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  I2|  create  the  possibility  of 
a  new  or  different  kind  of  accident  6-om 
any  accident  pr»»viously  evalaated:  or  (3) 
involve  a  signifTcanl  reduction  in  a 
margm  of  safety  The  licensee?  provided 
an  analysis  that  addressed  Ihe  above 
three  standards  in  the  amendment 
application. 

1  The  change  proposed  does  not 
increase  the  probahiUty  or  the 
consequences  of  a  previously  evaluated 
ancideni  because' 

The  introduction  of  dry  tubes  to  the 
General  Hectnc  BWR/6  reactor 
pressure  vessel  [RPVj  design  allows  for 
LPRM  replacement  from  below  the 
reactor  vessel.  This  design  feature 
eliminates  the  necessity  to  move  fuel 
from  around  a  LPRM  string  for  detector 
removal  or  maintenance.  Therefore,  the 
proposed  deBnilion  change  wtU  still 
preclude  the  possibility  of  reactor 
internals  damage  and  reactivity  changes 
without  the  constraints  imposed  by  the 
Technical  Specincatioru  for  operations 
properly  defined  to  be  a  CORE 
ALTFJIATION.  In  addiUon,  the  dry  lube 
design  eliminates  any  concern  of  a 
reactor  coolant  leakage  path  from  the 
reactor  pressure  vessel  since  LPRM 
replacement  occurs  external  to  the  RPV 
boundary.  This  proposed  change  does 
not  involve  a  design  change  and  hence, 
does  not  unjuicl  the  function  or 
operation  of  the  power  range  monitors 
(LPRM  strings)  or  their  ability  to  monitor 
reactor  power  (neutron  flux)  from 
startup  throui;h  full  power  operation. 
Additionally,  tlie  proposed  change  does 
not  result  in  a  change  to  any  a^jfety 
analyses  previously  provided  in  RBS 
Updated  Safety  Analysis  Report 
Secbons  6  and  13. 

Excluding  normal  movement  of  a 
LPRM  from  the  CORE  ALTERATION 
defiiulion  will  allow  removal  of  an 
LPRM  witboat  the  constramts  imposed 
by  the  Technical  Specifications  for 
operations  prnperlv  defined  to  be  a 
CORE  ALTERATION.  The  proposed 
change  m  consistent  with  the  specific 
exception  for  the  movement  of  other 
mcore  instrumentation.  Because  the 
LPRM  strings  are  only  removed  from  the 
core  when  they  are  being  replaced  and 
Ihey  have  no  normal  drive  mechanism,  a 
similar  exception  from  Ihe  definition  of 
CORE  ALTERATION  is  being  requested. 
-AilfiitintiaUy.  the  proposed  definition 
change  wul  eUxnmate  the  need  for 


footnote  '  and  Iherefore,  this  footnote  is 
being  requested  to  be  deleted, 

2.  The  change  proposed  by  this 
submittal  does  not  create  the  possibility 
of  a  new  or  different  kind  of  accident 
from  any  previously  evaluated  because; 

This  proposed  change  takes  credit  for 
the  benefits  <^  the  dry  tube  as  a  safety 
enhancement  to  the  General  Electric 
BWR.  Fuel  handling  errors,  reactor  core 
internals  damage  and  reactor  coolant 
leakage  paths  from  the  RPV  due  to 
LPRM  movement  are  eliminated  with 
the  dry  tube  design  feature  Therefore, 
the  proposed  defmition  change  will  still 
preclude  the  possibility  of  reactor 
internals  damage  and  reactivity  changes 
within  the  reactor  core  without  the 
constraints  imposed  on  operations 
properly  defined  lo  be  a  CORE 
ALTERATION  The  dry  lube  is  part  of 
the  RPV  pressure  boundary,  thns  making 
LPRM  replacement  an  external 
operation  with  regard  to  the  RPV 
boundary.  Development  of  the  RBS 
Technical  Specifications  did  not  take 
credit  fur  this  enhanced  BWR/6  design 
feature  This  proposed  change  does  nut 
impact  Ihe  rettability  of  Ihe  LPRM 
strings  or  their  function,  ll  merely  allows 
RBS  to  take  credit  for  the  ongmal  dry 
lube  design  feature.  Additionally,  the 
proposed  chan^je  dmrs  not  mvolve  a 
design  change  and  hjence.  docs  no( 
introduce  any  new  failure  modes. 
Therefore,  this  proposed  change  does 
not  create  any  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  This  change  does  not  involve  a 
signiticant  reduction  in  the  margin  of 
safety  because: 

The  introduction  of  Ihe  dry  tube  as 
part  of  the  General  Electnc  BWR/6's 
RPV  design  mcreased  the  margin  of 
safely  with  regard  to  the  LPRMs 
because  of  their  protection  from  the 
reactor  pressure  and  coolant  and  the 
eliminalion  of  the  necessity  for  reactor 
vessel  head  and  fuel  movement  in  order 
lo  facilitate  maintenance  or  replacement 
of  the  LPRMs.  The  possibility  of  fuel 
handling  errors  and  damage  to  reactor 
internals  is  ehminated  because  fuel 
movement  Is  not  necessary  lo  gain 
access  to  the  LPRMs  in  a  BWR/6  Also, 
the  potential  of  a  reactor  coolant 
leakage  path  from  the  vessel  is 
eliminated  because  RPV  integrity  is  not 
breached  since  the  LPRMs  are  located 
entirely  external  to  the  RPV  pressure 
boundary  with  the  dry  tube  design. 
Therefore.  Ihe  proposed  change  does  not 
reduce  the  margin  of  safety. 

The  proposed  change,  does  not 
increase  the  possibility  or  the 
con.se i^uences  of  a  previously  evaluated 
event  and  does  not  create  a  new  or 
different  kind  of  accideni  from  any 
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previously  evaluated  since  this 
proposed  definition  change  still 
precludes  the  possibility  of  reactor 
internals  damage  and  reactivity  changes 
within  the  reactor  core  without  Ihe 
constraints  imposed  by  the  Technical 
Specifications  for  operations  properly 
defined  to  be  a  CORE  ALTERATION. 
Also,  the  results  of  this  proposed  change 
are  withii  all  acceptable  criteria  with 
respect  to  system  components  and 
design  requirements.  The  ability  of  the 
LPRMs  to  perform  their  function  as 
described  in  the  USAR  is  maintained 
and  therefore,  the  proposed  change  does 
not  involve  a  reduction  in  Ihe  margin  of 
safety.  Therefore.  [Gulf  Stales  Utilities 
Company]  concludes  that  no  significant 
hazards  are  involved. 

The  staff  has  reviewed  Ihe  hcensee's 
no  significant  hazards  consideration 
determination.  Based  on  the  review  and 
the  above  discussions,  the  staff 
proposes  lo  determine  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge.  Louisiana  70803. 

Attorney  for  licensee:  Troy  B.  Conner. 
Jr.,  Esq..  Conner  and  Wetterhahn.  1747 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20006. 

NRC  Project  Director:  Jose  A.  Calvo. 

Louisiana  Power  and  Light  Company, 
Docket  No.  50-382.  Waterford  Steam 
Electric  Station.  Unit  3.  St.  Charles 
Parish.  Louisiana. 

Dote  of  amendment  request:  March  25, 
1988  as  supplemented  August  3. 1988. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  on  boron 
dilution  by  adding  mode  4  requirements. 
clarifying  the  surveillance  to  verify 
systems  isolation  only  when  the  system 
is  to  be  isolated,  make  surveillances 
consistent  with  the  mode  4  and  5  limited 
conditions  for  operation,  and  revise  the 
frequencies  for  backups  boron  dilution 
detection. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  acddeni  previously 
evaluated,  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 


involve  a  sigmficant  reduction  in  a 
margin  of  safety. 

The  licensee  has  performed  a  boron 
dilution  analysis  for  events  when  using 
the  Shutdown  Cooling  System  for  core 
decay  heal  removal  and  has  determined 
that  conditions  could  exist  where  flow 
thiYfugh  the  steam  generators  may  not 
provide  sufficient  mixing  within  the 
core.  To  protect  against  a  boron  dilution 
event  under  these  circumstances,  the 
licensee  proposes  to  add  requirements 
for  mode  4  operation  and  clarify  the 
related  mode  5  operation  and 
surveillances.  The  licensee  has  further 
recalculated  the  monitoring  frequencies 
for  backup  boron  dilution  detection 
using  the  Standard  Review  Plan.  15.4.6. 
minimum  time  intervals  for  operator 
action. 

The  proposed  change  to  add  a  limiting 
condition  for  operation  (LCO)  for  mode 
4  and  as  well  as  modify  the  LCO  for 
mode  5  will  protect  against  the  possible 
conditions  of  insufficient  flow  within  the 
core  and  will  insure  that  enough  time 
exists  to  prevent  a  total  loss  of 
shutdown  margin  should  an  inadvertent 
boron  dilution  event  occur.  The  changes 
to  modify  the  backup  boron  dilution 
detection  frequencies  resulted  m  some 
decreases  in  frequency  times  but  are 
within  the  Standard  Review  Plan 
criteria  of  30  minutes  for  mode  6  and  15 
minutes  for  modes  3-5.  Therefore,  the 
proposed  changes  will  not  result  in  a 
significant  change  in  the  probability  or 
consequences  of  any  accident 
previously  evaluated. 

There  has  been  no  physical  change  to 
plant  systems,  structures  or  components 
nor  will  the  proposed  change  affect  the 
ability  of  any  of  the  safety-related 
equipment  required  to  mitigate 
anticipated  operational  occurrences  or 
accidents.  The  proposed  change  will 
ensure  enough  time  exists  lo  prevent  a 
total  loss  of  shutdown  margin  should  an 
inadvertent  boron  dilution  event  occur. 
Thus,  operation  of  the  facility  in 
accordance  with  the  proposed  change 
will  not  create  the  possibibty  of  a  new 
or  different  kind  of  accideni  from  any 
accident  previously  evaluated. 

The  changes  to  add  mode  4  LCO 
requirements  and  clarify  mode  5  LCO 
and  related  surveillances  will  provide 
added  margin  of  safety  by  protecting 
against  boron  dilution  events  nut 
previously  covered-  The  changes  to  the 
backup  boron  detection  frequencies  will 
ensure  that  enough  time  exists  lo 
prevent  a  loss  of  shutdown  margm 
should  an  inadvertent  boron  dilution 
event  occur.  The  proposed  change  will 
ensure  that  there  is  sufficient  lime  for 
the  operator  lo  recognize  a  decrease  in 
boron  concentration  and  take 
appropriate  corrective  action  without 


total  loss  of  shutdown  margin.  Thus. 
operation  of  the  facility  in  accordance 
with  the  proposed  change  will  not  result 
in  a  significant  reduction  in  the  margin 
of  safely. 

Based  on  the  above  considerations, 
the  staff  proposes  to  determine  that  the 
proposed  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library.  Louisiana  Collection.  Lakefront, 
New  Orleans.  Louisiana  70122. 

Attorney  for  I:  ~ensee:  Bruce  W. 
Churchill.  Esq.,  Shaw.  Piltman.  Potts  and 
Trowbridge,  2300  N  St..  NW., 
Washington.  DC  20037. 

NRC  Project  Director:  Jose  A.  Calvo. 

Louisiana  Power  and  Light  Company. 
Docket  No.  50-382.  Waterford  Steam 
Electric  Station.  Unit  3,  St.  Charles 
Parish,  Louisiana. 

Dote  of  amendment  request-  July  19, 
1988. 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  Technical  Specificatioiw  lo  clanfy 
that  an  Assistant  Plant  Manager,  if  not 
acting  as  chairman,  and  Vice  Chairman 
are  members  of  the  Plant  Operations 
Review  Committee  for  purposes  of 
determining  a  quorum. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  m  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  opyeralion  of  the  faciUty 
in  accordance  with  a  proposed 
amendment  would  not:  (11  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accideni  from 
any  accident  previously  evaluated,  or  |3) 
involve  a  slgnificanl  reduction  in  a 
margin  of  safety. 

The  proposed  amendment  would 
allow  either  of  two  Assistant  Plant 
Managers  to  be  Chairman  of  the  Plant 
Operations  Review  Committee  (PORCl. 
It  would  further  allow  the  Assistant 
Plant  Managers  not  acting  as  chairman 
to  serve  as  a  member  for  purposes  of 
establishing  a  quorum.  The  quorum 
provisions  are  not  changed.  The  PORC 
membership,  as  well  as  the  level  of 
reviews  conducted  by  PORC.  will 
remain  unchanged.  "Hierefore.  the 
proposed  change  does  not  involve  a 
change  in  Ihe  probability  or 
consequences  of  any  previously 
analyzed  accident  nor  does  it  create  any 
new  or  different  kind  of  accident  from 
any  previously  analyzed-  The  review 


34608 


Federal  Regigter  /  Vol.  53.  No.  173  /  Wednesday.  September  7.  1966  /  Notices 


activities  are  equivalent  to  those 
presenUy  performed  by  PORC.  therefore, 
there  is  no  reduction  m  a  safety  marKin. 

Based  on  the  above,  the  Commission 
proposes  to  determine  that  the  proposed 
amendment  does  not  involve  a  nn 
sitjnifujant  hazards  consideration. 

Loccl  Public  Document  Room 
Location:  University  of  New  Orleans 
Library.  Louisiana  Collection.  Lakefront. 
\*ew  Orleans.  Louisiana  70122. 

Attornpy  for  licensee:  Bruce  W. 
Churchill.  Esq..  Shaw.  Pittman,  Potts  and 
Trowbridge,  2300  N  St..  NW.. 
Washington,  DC  20037. 

XRC  Proifict  Director:  lose  A.  Calvo. 

A.cyaro  Mohawk  Power  Corporation. 
Docket  .\o.  50-^10.  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  2.  Scriba.  New 
York. 

Date  of  amendment  request  June  6. 
1988.  as  amended  |uly  22. 1988. 

Description  of  amendment  request 
The  amendment  would  revise  Technical 
Specifications  Sections  6.1,  6.2.  6.5.  6.6, 
6-7  and  6.9  and  delete  Figures  6.2.1-1 
and  6.2.2-1.  These  changes  are 
administrative  changes  that  would:  (1) 
Delete  the  organization  charts,  in 
accorddnce  with  the  guidance  of  \RC 
Generic  Letter  88-06.  and  include 
general  requirements  that  capture  the 
essential  aspects  of  the  organizational 
structure  defined  by  these 
organizational  charts:  (2)  reflect  recent 
organizational  changes  in  the  licensee's 
Niiciedr  Division:  and  (3)  update  the 
reporting  requirements  in  accordance 
with  lOCFR  50.4. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  i.n  10  CFR  50,92(c)  for 
determining  wheiher  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  Operating 
License  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1}  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  The 
staff  has  reviewed  the  licensee's  June  6 
and  July  22.  1988  submittals  and  finds 
that: 

(1)  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
deletion  of  the  organization  charts  from 
the  Technical  Specifications  does  not 
affect  plant  operation  As  in  the  past, 
the  N'RC  will  continue  to  be  informed  of 
organizational  changes  through  other 


required  controls.  In  accordance  wifti  10 
CFR  50.34(b|(6i(i)  the  applicant's 
organizational  structure  is  required  to  be 
ir.ciuded  in  the  Final  Safety  Analysis 
Report.  Chapter  13  of  the  Final  Safety 
Analysis  Report  provides  a  description 
of  the  organization  and  detailed 
organization  charts.  As  required  by  10 
CFR  50.71(e).  Niagara  Mohawk  Power 
Corporation  (NMPC;)  submits  annual 
updates  to  the  FSAR.  Appendix  B  to 
CFR  50  and  10  Ch'R  50,54(a)(3)  govern 
changes  to  organization  described  in  the 
Quality  Assurance  Program.  Some  of 
these  organizatio  changes  require  prior 
-NRC  approval.  Also,  it  is  NMPC's 
practice  to  inform  the  NRG  of 
organizational  changes  affecting  the 
nuclear  facihties  prior  to 
implementation  The  changes  that  reflect 
the  recent  organizational  changes  will 
not  affect  plant  operations  as  they  are 
changes  in  who  is  responsible  for 
specific  issues,  not  a  deletion  of  the 
responsibilities.  The  new  responsible 
persons  are  at  a  management  level 
sufficient  to  implement  those 
responsibilities.  The  changes  to  update 
the  reporting  reouircments  do  not 
change  the  frequency  or  (he  content  of 
the  reports  but  are  administrative 
changes  concerning  the  addressee  and 
address  where  these  reports  are  to  be 
sent. 

(2)  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  than 
previously  evaluated  because  the 
proposed  changes  are  administrative  in 
nature,  and  no  physical  alterations  of 
plant  configuration  or  changes  to 
setpoints  or  operating  parameters  are 
omposed. 

^[y\  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety  because  NMPC, 
through  its  Quality  Assurance  programs. 
its  commitment  to  maintain  only 
qualified  personnel  in  positions  of 
responsibility,  and  other  required 
controls,  assures  that  safety  functions 
will  be  performed  at  a  high  level  of 
competence.  Therefore,  the  proposed 
changes  will  not  affect  the  margin  of 
safety. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
changes  involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library.  State 
University  of  New  York.  Oswego.  New 
York  13126. 

Attorney  for  licensee:  Mark 
Wetterhahn.  Esq..  Conner  ft 
Wetterhahn.  Suite  1050.  1747 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20006. 


NRCPro/ect  Director:  Robert  A. 
Capra.  Director. 

Northeast  Nuclear  Energy  Company. 
Docket  No.  50-245.  Millstone  Nuclear 
Power  Station.  Unit  No.  7.  New  London 
County.  Connecticut. 

Date  of  amendment  request  fune  'J. 
1988. 

Description  of  amendment  request 
The  proposed  amendment  will  change 
the  Technical  Specifications  by  reducing 
the  Maximum  Average  Planar  Linear 
Heat  Generation  Rate  (MAPLHGR)  limit 
by  2  percent.  This  reduction  was 
proposed  by  the  licensee  to  compensate 
for  the  potential  for  degraded  emergency 
core  cooling  system  (ECCS)  flow  due  to 
debris-induced  strainer  plugging 
following  a  loss-of-coolant  accident 
(LOG  A). 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
March  of  1988.  the  licensee  completed  a 
study  to  evaluate  the  acceptability  of 
fibrous  insulation  In  Millstone  Unit  No. 
I's  drjTvell  with  respect  to  degradation 
of  long-term  ECCS  degradation.  The 
conclusions  of  that  study  indicated  that 
ECCS  pump  net  positive  suction  head 
margin  and  operabilily  could  potentially 
be  compromised  if  fibrous  insulation 
migrated  to  the  torus  and  to  the  low- 
pressure  coolant  in)ection/core  spray 
suction  screens  in  sufficient  quantities. 
If  this  migration  were  to  occur,  the 
licensee  estimates  that  a  reduction  in 
flow  of  approximately  70  gpm  fcom  each 
of  the  core  spray  pumps  and 
approximately  110  gpm  from  each  of  (he 
low-pressure  coolant  intection  pumps 
might  be  possible.  These  How  reductions 
were  calculated  assuming  that  all  of  the 
ECCS  pumps  would  be  operating  at 
runout  condition,  thus  maximizing  the 
flow  reduction. 

The  licensee  informed  the  NRC 
Resident  Inspector  of  the  results  of  this 
study  on  March  IB.  1988  and 
subsequently  reported  the  results  under 
10  CFR  50.71(b)(2)(iii)  and  under  10  CFR 
50.73(a)|2|(vi)  on  Apnl  12.  1988.  The 
April  12. 1988  report  was  revised  by  the 
licensee  in  a  letter  dated  May  27, 1966. 

The  licensee  developed  a  luslificalion 
for  Continued  Operation  (|CO)  dated 
May  20,  1988,  which  recommended  a  2 
percent  reduction  in  the  MAPLHGR  limit 
to  compensate  for  the  potential  for 
degraded  ECCS  flow  following  a  LOCA. 
This  2  percent  reduction  was 
implemented  immediately  by  the 
licensee  by  an  administrative  action. 
The  |C0  was  reviewed  by  the  staff  and 
found  to  be  adequate  to  address  this 
issue.  This  proposed  license  amendment 
will  formalize  the  administrative  action 
taken  by  the  licensee. 
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The  licensee  has  scheduled  to  replace 
the  ECCS  suction  strainers  with 
strainers  of  a  larger  area  during  the 
spring  1989  refueling  outage.  At  that 
time  the  reduction  in  the  MAPLHGR 
limit  will  no  longer  be  needed, 

In  accordance  with  10  CFR  50  92.  the 
licensee  has  reviewed  the  proposed 
change  and  has  concluded  that  it  does 
not  involve  a  significant  hazards 
consideration  in  that  the  change  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

Decreasing  the  MAPLHGR  limit  by  2 
percent  does  not  increase  the 
probability  of  failure  of  any  safety 
system.  In  fact,  reducing  the  MAPLHGR 
limit  decreases  the  severity  of  a  LOCA  if 
the  plant  is  operating  at  the  limit  when  a 
LOCA  occurs. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

Plant  response  to  a  large-break  LOCA 
after  the  incorporation  of  the  proposed 
changes  will  remain  bounded  by  the 
design  basis  LOCA.  There  are  no  failure 
modes  associated  with  this  proposed 
change  which  could  represent  a  new 
unanalyzed  accident. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Lowering  the  MAPLHGR  limit  to 
compensate  for  a  potential  slight 
degradation  of  ECCS  flow  due  to 
strainer  plugging  ensures  that 
compliance  with  the  basis  of  the 
MAPLHGR  limit  (to  ensure  that  the 
plant  operates  in  compliance  with  10 
CFR  50.46  and  10  CFR  50.  Appendix  K. 
under  all  conditions)  will  be  maintained. 

Accordingly,  the  staff  proposes  to 
determine  that  these  changes  do  not 
involve  a  significant  hazards 
consideration. 

Loco/  Public  Document  Room 
location:  Waterford  Public  Library.  49 
Rope  Ferry  Road.  Waterford, 
Connecticut  063B5. 

/l«ornpy /or //ce/jsee;  Gerald  Garfield. 
Esquiie.  Day.  Berry  St  Howard. 
Counselors  at  Law.  City  Place.  Hartford. 
Connecticut  06103-3499. 

NRCPro/ect  Director  )ohn  F.  Stolz. 

Northeast  Nuclear  Energy  Company. 
et  ai.  Docket  No.  50-423.  Millstone 
Nuclear  Power  Station.  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  amendment  request  July  21. 
1988. 

Description  of  amendment  request 
The  proposed  amendment  would  delete 
the  following  tables,  identifying 
electrical  equipment,  from  the  Millstone 
Unit  3  Technical  Specifications  (TS): 


•  3.8-1     Containment  Penetration 

Conductor  Overnurrent  Protective 
Devices 

•  3.8-2a    Motor-Operated  Valves 

Thermal  Overload  Protection 
Bypassed  Only  Under  Accident 
Conditions 

•  3.8-2b     Motor-Operated  Valves 

Thermal  Overload  Protection  Not 
Bypassed  Under  Accident 
Conditions 

The  reference  to  the  above  TS  Tables, 
in  their  respective  TS,  would  also  be 
deleted. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Millstone  Unit  3  TS  currently 
contains  a  number  of  equipment  lists 
that  are  the  subject  of  Limiting 
Conditions  for  Operation  (LCOs)  and 
Surveillance  Requirements  (SR).  In  each 
case,  these  lists  only  contain  equipment 
identifications  and  no  other  LCO/SR 
related  information,  (e.g..  setpoints)  are 
involved.  The  licensee  has  proposed 
that  the  equipment  lists  contained  in  TS 
Tables  3.8-1,  3.B-la  and  3.&-2b  be 
incorporated  and  maintained  in  the 
Millstone  Unit  3  FSAR. 

In  the  event  that  changes  are  needed 
to  the  information  to  be  contained  in  the 
FSAR,  the  proposed  changes  would  be 
evaluated  under  the  process  detailed  in 
10  CFR  50.59  and  approved  by  the  Plant 
Operations  Review  Committee.  The 
licensee  has  also  proposed  removing 
references  to  the  Tables  in  the  subject 
TS  but  otherwise,  the  LCOs  and  SRs 
would  remain  unchanged. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50,92(c). 

We  have  reviewed  the  Hcensee's 
proposed  changes  to  the  TS  and 
conclude  that  the  proposed  changes  will 
not: 

(1)  Involve  a  significant  increase  in 
the  probability  of  occurrence  or 
consequences  of  an  accident  previously 
analyzed.  Since  there  are  no  proposed 
changes  to  the  LCO  or  SR,  no  changes  in 
operability  of  the  subject  equipment  will 
occur.  Accordingly,  there  will  be  no 
effect  on  previously  analyzed  accident. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  Since  there  are  no 
changes  in  the  way  the  plant  is 
operated,  the  potential  for  an 
unanalyzed  accident  is  not  created.  No 
new  failure  modes  are  introduced, 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  Since  the  proposed 
changes  do  not  affect  the  consequences 
of  any  accident  previously  analyzed, 
there  is  no  reduction  in  any  margin  of 
safety. 


Accordingly,  the  staff  has  made  a 
proposed  determination  that  the 
application  for  amendment  involves  no 
algnificant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waterford  Public  Library.  49 
Rope  Ferry  Road.  Waterford. 
Connecticut  06385. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day.  Berry  &  Howard,  One 
Constitution  Plaza,  Hartford. 
Connecticut  06103-3499. 

NRC  Project  Director  John  F.  Stolz- 

Pacific  Gas  and  Electric  Company. 
Docket  Nos.  50-275  and  50-323.  Diablo 
Canyon  Nuclear  Power  Plant.  Unit  Nos. 
1  and  2.  San  Luis  Obispo  County. 
California. 

Date  of  amendment  request 
November  21, 1986  and  November  9. 
1967. 

Description  of  amendment  request  In 
accordance  with  the  requirements  of  10 
CFR  73.55.  the  licensees  submitted 
proposed  amendments  to  the  Physical 
Security  Plan  for  the  Diablo  Canyon 
Nuclear  Power  Plant  to  reflect  recent 
changes  to  that  regulation.  The  proposed 
amendments  would  modify  paragraph 
2.E  of  Facility  Operating  License  Nos. 
DPR-80  and  DPR-fl2  to  require 
compliance  with  the  revised  Plan. 

Basis  for  proposed  no  Significant 
hazards  consideration  determination: 
On  August  4, 1986  (51  FR  27817  and 
27822),  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations.  "Physical  Protection  of 
Plants  and  Materials."  to  clarify  plant 
securitj'  requirements  to  afford  an 
increased  assurance  of  plant  safet}'.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
proposed  amendments  to  its  security 
plan  to  implement  the  revised  provisions 
of  10  CFR  73.55.  The  licensee  submitted 
its  revised  plan  on  November  21. 1986. 
and  November  9. 1987.  to  satisfy  the 
requirements  of  the  amended 
regulations.  The  Commission  proposes 
to  amend  the  licenses  to  reference  the 
revised  plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations. 
the  Commission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safety  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection"  and  that  the 
"Commission  believes  that  the 
clarification  and  refinement  of 
requirements  as  refiected  in  these 
amendments  is  appropriate  because 
they  afford  an  increased  assurance  of 
plant  safety." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
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3ignificanl  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  sienificant  hazards 
C(ms:deratinns  and  examples  of  actions 
involving  sigmncant  hazards 
conaiderations  (51  FR  7**50).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  ts 
example  (\ni)  "a  change  to  conform  a 
license  to  changes  in  the  regulations, 
where  (he  license  change  results  in  very 
minor  changes  to  facility  operations 
rleariy  m  keeping  with  the  regulations." 
The  changes  in  this  case  fall  within  the 
sLope  of  the  example  For  the  foregoing 
reasons,  the  Commission  proposes  to 
determine  that  the  proposed 
amendments  involve  no  significant 
hazards  consideration. 

Loral  Public  Document  Room 
IjcQtion:  California  Polytechnic  State 
University  Ubrary.  Government 
Documents  and  Maps  Department,  San 
Luts  Obispo.  California  93407. 

Attorneys  for  licensee:  Richard  R. 
Locke.  Esq  .  Pacific  Gas  and  FJectric 
Company,  P  O,  Box  7442.  Stiii  Francisco. 
California  ^120  and  Bruce  Norton.  Esq.. 
c  'o  Pacific  Gas  and  Electric  Company. 
P  O  Box  ''442.  San  Francisco.  California 
'^4120 

SEC  P^o;ect  Directorate:  Ceorge  W. 
kr.i^hloa 

Power  Authority  of  the  State  of  Now 
York.  Docket  No.  50-333.  lames  A. 
FitzPalrick  Nuclear  Power  Plant. 
Oswego.  New  York 

Da!'?  of  amendmen!  rrqucst:  July  29, 
19a8. 

Description  of  amendment  request- 
The  proposed  amendment  would  revise 
rhitse  Technical  Specifications  (TS) 
n.;"-essary  to  support  plant  start-up  and 
operation  following  the  Reload  8/Cycle 
9  refueling  oufage  Dunng  this  outage, 
approximately  1/3  of  the  fuel  now  in  the 
cnre  1184  fuel  bundles)  will  be  removed 
ind  replaced  with  new  ^l 

The  proposed  changes  to  the  TS 
involve  deleting  specincations 
associated  with  the  discharged  fuel  and 
with  Cycle  8  -vpecific  analyses,  and 
replacing  them  with  ones  which  are 
appropriate  for  the  new  fuel  and  based 
on  Cycle  9  specific  analyses 

The  184  fuel  bundles  to  be  removed 
from  the  core  will  be  replaced  by  1?i2 
bundles  of  fuel  type  BD33eA  and  32 
bundles  of  fuel  type  BD339A.  The  two 
new  fuel  types  are  General  Electrics 
GE8X8EB  design  and  are  mechanically 
identical  to  the  Reload  7  fuel.  The  U-235 
enrichment  and  gadolinium  content  are 
vaned  to  support  cycle  specific  needs 
and  to  improve  fuel  economy 
Associated  TS  changes  include  revisions 
to  the  list  of  Rgurea.  MAPLHCR  figures, 
and  reactor  desi^  sectiona. 


CycJe  &-5pecific  transient  analyses, 
performed  by  General  Electric, 
determine  the  operating  limits  for  Cycle 
9  The  analyses  were  perfonned  with 
GE*s  GEXL-PI.US  thermal  correlalion 
and  the  revised  safety  limit  MCPR  of 
1.04.  Associated  TS  changes  include 
revisions  to  the  MCPK  sections  and 
correaponding  Bases,  the  MCPR 
operating  limit  table,  the  MCPR  figure, 
and  the  K-,  curves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
accnrdancc  with  the  Commission's 
KtguUtJons  in  10  CFR  50.92.  the 
Commission  has  made  a  determination 
that  the  proposed  amendment  involves 
no  significant  hazards  considerations. 
To  make  this  determination  the  staff 
must  establish  that  operation  in 
accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  Increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (21  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  |3) 
involve  a  significant  reduction  m  a 
margin  of  safety. 

NRC-approved  methodologies  and 
codes  have  been  used  to  perform  all 
analyses  cotM;eming  the  Reload  8  fuel 
and  the  fuel  design  has  been  previously 
reviewed  and  approved  for  use  at 
FilzPatrick.  Additionally,  there  are  no 
unique  aspects  of  this  fuel  or  its 
application  which  have  not  undergone 
prior  NRC  review  and  approval. 
Therefore,  operation  in  accordance  with 
the  proposed  amendment  does  not 
increase  the  probability  or 
consequences  of  any  accident 
previously  evaluated. 

Refueling  of  the  FitzPalrick  reactor  is 
performed  in  accordance  with 
appropnate  procedures  and  is  controlled 
by  the  TS.  The  fuel  bundles  to  be 
inserted  during  Reload  B  are 
mechanically  identical  to  those  inserted 
during  Reload  7.  The  nuclear 
characteristics  of  the  individual  fuel 
bundles  and  the  core  loading  pattern 
have  been  fully  analyzed  by  General 
Electric.  Furthermore,  the  assemblies 
have  been  fully  reviewed  and  approved 
for  use  in  power  reactors  by  the  NRC. 
ThtTpfore.  operation  in  accordance  with 
'h'-  proposed  amendment  does  not 
t:r»>aTe  the  possibility  of  a  new  or 
d.iferent  kind  of  accident  from  any 
acfjident  previously  evaluated. 

The  analyses  performed  in  support  of 
Reload  8  assure  maintenance  of  all 
existing  margins  of  safety.  These 
analyses  have  resulted  in  core  wide 
[VtCPRJ  and  bundle  specific 
(MAPLHGR)  limits  for  General  Electnc 
fuel  which,  when  applied  to  the 
reloaded  core,  assure  operation  within 


the  previously  approved  design  criteria. 
The  revised  MCPR  safely  limit  provides 
the  same  margin  of  safety  as  liie 
previous  safety  limit  in  preventing 
boiling  transition.  This  change  was 
previously  approved  by  the  NRC  for  use 
in  CF-fueled  BWR  reactors  Therefore, 
operation  in  accordance  with  the 
proposed  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

Since  (he  application  for  amendment 
involves  proposed  changes  thai  are 
encompassed  by  the  criteria  for  which 
no  significant  hazards  consideration 
exists,  the  staff  has  made  a  proposed 
determination  that  the  application 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  State  University  of  New  York 
Penfield  Library.  Reference  and 
Documents  Department.  Oswego.  New 
York  1T12B. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt.  10  Columbus  Circle.  New  York. 
New  York  10019. 

NRC  Prv/ect  Director  Robert  A. 
Capra,  Director. 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333.  lames  A 
FitzPatnck  Nuclear  Power  Plant. 
Oswego.  New  York 

Dulf  of  amendment  request:  August 
10.  1988, 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Table  3.7-1  ("Process  Pipeline 
Penetrating  Primary  Containment")  of 
the  Technical  Specifications  ITS)  to 
reflect  four  modifications  which  will  be 
completed  dunng  the  1986  refueling 
outage. 

The  first  modification  (Mod  A) 
involves  installation  of  redundant 
drywell  atmosphere  sample  lines  tn 
serve  each  of  the  Primary  Containment 
Radiation  Monitors  (PCRMs).  These 
instruments  monitor  gaseous  and 
particulate  radioactivity  levels  during 
normal  plant  operation  Four  isolation 
valves  to  be  installed  as  port  uf  this 
modification  will  be  added  to  Table  3.7- 
1.  In  addition,  four  valves  in  the  existing 
lines  which  were  inadvertently  omitted 
from  the  table  will  be  added  to  reflect 
the  as-built  condition  of  the  plant. 

A  second  modification  (Mod  B) 
involves  cutting  and  capping  two  lines 
previously  used  to  supply  breathing  and 
service  air  to  the  drywell  during 
maintenance.  Because  the  four  isolation 
valves  associated  with  these  lines  will 
be  removed,  the  corresponding  entries  in 
Table  3.7-1  will  be  deleted. 

A  third  modifkuition  (Mod  C)  involves 
replacement  of  two  existing  gale  valves 
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(10  MOV-31A  and  10  MOV-31B)  in  the 
Residual  Heat  Removal  System  with 
globe  valves  for  the  purpose  of 
providing  improved  control  of 
containment  spray  flow.  Accordingly, 
Table  3.7-1  will  be  revised  to  reflect  this 
change. 

The  fourth  modification  addressed  by 
the  proposed  amendment  (Mod  D) 
involves  the  replacement  of  two  Reactor 
Water  Sample  globe  valves  with 
solenoid-operated  valves.  The  globe 
valves  ore  opened  by  air  pressure  end 
AC  electrical  power  whereas  the 
solenoid  valves  use  only  AC  power. 
Table  3.7-1  will  be  revised  to  reflect  this 
change. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
accordance  with  the  Commission's 
Regulations  in  10  CFR  50.92.  the 
Commission  has  made  a  determination 
that  the  proposed  amendment  involves 
no  significant  hazards  considerations. 
To  make  this  determination  the  staff 
must  establish  that  operation  in 
accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  function  of  the  PCRMs  is  to 
provide  information  to  plant  operators 
during  normal  operation.  These 
instruments  and  their  associated  sample 
lines  neither  mitigate  nor  can  initiate  an 
accident.  The  redundant  lines  and 
isolation  valves  to  be  installed  as  pari  of 
Mod  A  are  similar  to  and  serve  the  same 
function  as  the  existing  sample  lines. 
The  new  and  the  existing  lines  both 
isolate  in  the  event  of  an  accident. 
Because  the  sample  lines  form  a  closed 
system  outside  containment,  failure  of 
the  isolation  valves  on  the  existing  and/ 
or  the  new  lines  will  not  provide  a  direct 
release  path  to  the  atmosphere. 
Therefore,  the  probability  or 
consequences  of  any  accident 
previously  analyzed  would  not  increase 
as  a  result  of  Mod  A,  nor  would  Mod  A 
create  the  possibility  of  a  new  or 
different  kind  of  accident.  Additionally, 
because  the  purpose  of  Mod  A  is  to 
increase  the  reliability  of  the  PCRMs.  no 
reduction  in  any  margin  of  safety  will 
result. 

Concerning  Mod  B.  the  three  criteria 
for  a  no  significant  hazards 
consideration  determination  arc  met 
because  this  modification  involves  only 
the  cutting  and  capping  of  lines  no 
longer  in  use.  These  lines  do  not  serve 
any  safety  function  since  they  provide 


only  ser\'ice  and  breathing  air  to  the 
drywell  during  maintenance. 

The  replacement  of  two  gate  valves  in 
the  containment  spray  lines  with  globe 
valves  (Mod  C)  does  not  affect  the 
ability  of  these  lines  to  isolate  nor  does 
it  introduce  any  new  failure  modes.  The 
improved  control  of  containment  spray 
How  provided  by  the  new  globe  valves 
will  permit  improved  accident  mitigation 
under  certain  circumstances.  Therefore, 
Mod  C  will  not  increase  the  probability 
or  consequences  of  any  previously 
analyzed  accident,  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident,  or  reduce  any  margin  of  safety. 

The  replacement  of  two  Reactor 
Water  Sample  (RWS)  globe  valves  with 
solenoid-operated  valves  (Mod  D)  does 
not  affect  the  ability  of  the  RWS  to 
perform  its  intended  function  nor  the 
ability  to  achieve  an  isolation.  No  new 
failure  modes  are  introduced  as  a  result 
of  Mod  D.  Additionally,  the  modification 
will  provide  the  control  room  with  a 
positive  position  indication  for  the  new 
valves.  Therefore.  Mod  D  will  not 
increase  the  probabifity  or 
consequences  of  any  previously 
analyzed  accident,  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident,  or  reduce  any  margin  of  safety. 

Since  the  application  for  amendment 
involves  proposed  changes  that  are 
encompassed  by  the  criteria  for  which 
no  significant  hazards  consideration 
exists,  the  staff  has  made  a  proposed 
determination  that  the  application 
Involves  no  significant  hazards 
consideration. 

LocaJ  Public  Document  Room 
location:  State  University  of  New  York. 
Penfield  Library.  Reference  and 
Documents  Department.  Oswego.  New 
York  131 26. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt.  10  Columbus  Circle.  New  York, 
New  York  10019. 

NRC  Project  Director:  Robert  A. 
Capra,  Director. 

Southern  California  Edison  Company,  et 
al..  Docket  No.  50-206.  San  Onofre 
Nuclear  Generating  Station,  Unit  No.  1, 
San  Diego  County.  California 

Date  of  amendment  request-  March  20, 
1987. 

Description  of  amendment  request 
The  proposed  amendment  involves  four 
changes  to  the  existing  specification 
4.3.1.  The  first  change  is  an  editorial 
change  to  Section  A  to  remove 
references  to  the  lower  pressure  test 
schedule  and  include  this  information  in 
Section  C.  The  second  change  consists 
of  revising  the  requirement  to  specify 
each  airlock  shall  be  tested  within  72 
hours  following  each  closing,  versus 
each  opening.  The  third  change  consists 


of  adding  a  requirement  to  test  the 
airlock  prior  to  establishing  containment 
integrity  if  maintenance  has  been 
perfonned  on  the  airlock  which  could 
affect  the  seating  capability.  The  fouith 
change  consists  of  reducing  the  present 
lower  pressure  lest  from  10  psig  to  3 
psig-  These  proposed  changes  are  being 
requested  in  order  to  provide 
clarification  of  the  applicable  10  CFR 
Part  50.  Appendix  |  airlock  leak  testing 
requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91,  the 
licensee  has  provided  its  analysis  as  to 
whether  or  not  the  proposed  amendment 
involves  a  significant  hazards 
consideration  and  has  concluded  that 
the  proposed  changes  do  not  constitute 
a  significant  hazards  consideration, 
based  on  the  following  discussion; 

(1)  Will  operation  of  the  facility  in 
Bccordance  with  the  proposed  change  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated?  Response:  No.  the  basis  for 
airlock  leak  testing  is  to  delect  detehorailon 
of  seating  capabtltty  in  order  to  prevent 
excessive  dose  consequences  frum  a  reactor 
transient.  Incnrpomtion  of  an  additional 
testing  requirement  will  provide  clanfication 
for  airlock  testing  in  situaUons  not  covered 
by  the  existing  Technical  Specifications- 
Notwiths landing  the  fact  that  this  additional 
testing  requirement  is  taking  exception  to  the 
Appendix  (  requirement,  the  proposed  test 
will  enhance  the  reliability  of  the  airloclk 
sealing  capability  by  ensuring  appropridte 
testing  is  conducted  when  neces9ar>-- 
Reducmg  the  tower  pressure  test  to  3  psig 
will  decrease  the  potential  for  damage  to  the 
door  dosing  mechanism  caused  by  testing  the 
door  at  it's  design  limii  for  reverse  pressure 
Accident  consequences  or  probabihty  will 
not  be  increased  since  containment  pres-^ure 
will  seal  the  inner  door.  Based  on  the 
foregoing,  operation  of  the  facility  m 
accordance  with  the  proposed  change  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Will  operation  of  the  facility  in 
accordance  with  the  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated?  Response:  No.  the  function  of  the 
airlock  is  to  prowde  personnel  access  to 
containment  as  necesBar>'  dunng  periods 
when  containment  integrity  is  required- 
Airlock  leakage  testing  is  performed  (o  verify 
the  leakage  integrity  of  the  airlock  on  a 
periodic  basis,  subsequent  to  use.  and 
subsequent  to  modifications  which  could 
affect  the  sealing  capability.  Testing  in 
accordance  with  the  proposed  specifications 
will  ensure  that  the  integniy  of  the  airlock  ;s 
maintained  under  all  circumstances 
encountered  during  plant  operation. 
Frequency  of  air  lock  testing  will  not  change 
as  a  result  of  this  proposed  change.  Reducing 
the  lower  test  pressure  from  10  psig  to  3  psi^ 
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ensures  the  inner  door  will  be  sealed  and  the 
Id'chin^  mechanisni  will  noi  be  damaged. 
Therefore,  operation  of  the  facility  m 
accordance  wild  the  proposed  change  will 
not  create  the  possibility  of  a  new  or  difTerenl 
kind  of  acadent  from  any  accident  previously 
evaluated. 

13)  Will  oper-ition  of  the  facility  in 
J  corddnce  wilh  the  proposed  change  invt>Jve 
t  s.kjniftcan!  reduction  in  a  marjtin  of  safety? 
H-  >panser  \o.  the  margin  of  safety  for  the 
diri.jck  is  defined  by  sealing  capability  in  the 
event  of  a  reactor  transient  The  proposed 
chanjje  is  mrend.ng  to  ensure  thtit  fidequate 
ieiik  testing  rpquirenenls  are  included  in  the 
'!>(jhnical  SpecifiCdtiona.  By  in-rludms  these 
requirements  in  theTechnicai  Specifirations 
!he  sealing  capability  of  the  airiocJi  wul  be 
maintained.  Reduction  of  the  lower  test 
pressure  from  10  psig  to  3  psig  does  not  aFfect 
the  margin  ni  safety  since  t-he  direction  of  test 
m  opposite  (he  pressure  direction  resuitmjg 
from  the  accident.  Testing  at  S  pstg  ensurei 
the  door  mechanisni  has  latched  and  the  door 
13  sealed.  Accordingly,  operation  of  the 
facility  in  accordance  with  the  proposed 
change  wil!  not  involve  a  signincant 
reduction  In  a  margin  of  aafety 

The  NRC  staff  has  reviewed  the 
request  and  the  licensee's  analysis  and 
agrees  that  the  cntena  appears  to  be 
satisfied.  The  NRC  staff,  therefore, 
proposes  to  detentime  that  the  proposed 
amendment  involves  no  significant 
hazards  consideration. 

Local  PubHc  Document  Room 
locution:  General  Library,  University  of 
California.  P.O.  Box  19557.  Irvine. 
California  92713. 

Atrorney  for  licensee:  Charles  R. 
Kocher.  Assistant  General  Counsel,  and 
lames  Beoietio.  Esquire.  Southern 
Cahforrua  Edison  Company.  P  O  Box 
80a  Rosemead.  California  91770. 

MRC  Protect  Director  George  W. 
Knighton 

Tennessee  Valley  .Authority.  Docket 
Nos.  50-259  ,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant  Units  1.  2.  and  3, 
Limestone  County.  Alabama 

Date  of  amendment  requests: 
September  15.  1987,  November  23,  1987 
and  May  24.  19B8. 

Description  of  amendment  requests: 
In  accordance  with  the  requirements  of 
10  CFR  73  55,  the  Tennessee  Valley 
Authority  [TVAl  submitted  an 
'imendment  to  the  Physical  Security 
PUn  for  the  Browns  Ferry  Nuclear  Plant. 
Unjts  1.  2.  and  3  to  reflect  changes  to 
that  reguUtion.  The  proposed 
amendment  would  modify  paragraph 
2  C.ll  of  Facility  Operating  Licenses 
\.js  DPR -33  and  DPR-52  and  paragraph 
2  G.8  of  Fanhty  Operating  License  No 
DPR-6fl  to  require  compliance  wilh  the 
revised  Plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4. 1986  (51  FR  27817  and 


27622}.  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations.  "Physical  Protection  of 
Plants  and  .Materials,"  to  clarify  plant 
security  requirements  to  afford  an 
increased  nuclear  power  reactor 
licensee  submit  proposed  amendments 
to  its  security  assurance  of  plant  safety. 
The  amended  regulations  required  thai 
each  plan  to  implement  the  revised 
provisions  of  10  CKR  73.55.  TVA 
submitted  its  revised  security  plan  on 
September  15.  19H7.  November  23. 1987 
and  May  Z4. 1988  to  satisfy  the 
requirements  of  the  amended 
regulations.  The  Commission  proposes 
to  amend  the  licenses  to  reference  the 
revised  security  plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  reflations. 
the  Commission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safely  conscious  safeguards 
system  whde  mauilaining  the  current 
levels  of  protection"  and  thai  the 
"Commission  believes  that  the 
clarification  and  refinement  of 
requirements  as  reflected  in  these 
amendments  is  appropnale  because 
they  afford  an  increased  assurance  of 
plant  safety." 

The  Conunission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  and  examples  of  actions 
involving  significant  hazards 
considerations  (51  FTl  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  [vii}  "a  change  to  conform  a 
license  to  changes  in  the  regulations, 
where  the  license  change  results  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations." 
The  changes  in  this  case  fall  within  the 
scope  of  the  example.  For  the  foregoing 
reasons,  the  Commission  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street.  Athens.  Alabama  35611. 

Attorney  for  licensee:  General 
CounseL  Tennessee  Valley  Authority. 
400  We«t  Summit  HiU  Drive.  Ell  B33, 
Knoxville.  Tennessee  37902. 

SHC  Assistant  Director  Suzanne 
Blaok 

Tennessee  Valley  Authority.  DocJtBl 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Riant.  I'nits  I  and  2.  Hamilton 
County.  Tennessee 

Dole  of  amendment  requests:  August 
ia  1988  (TS  86-03). 


Description  of  amendment  requesu,. 
The  Tennessee  Valley  Authority  (TVA) 
has  proposed  changes  to  the  Sequoyah. 
Units  1  and  2  (SQN)  Technical 
Specifications  (TS).  These  proposed 
changes  are  lo  incorporate  operability 
and  surveillance  requirements  for  the 
low-temperature  overpressurization 
protection  (LTOP)  system.  These 
changes  consist  of  five  parts:  (1)  The 
specific  requirements  for  the  LTOP 
system  are  being  added.  (2)  changes  to 
the  boration  system  requirements  ere 
being  added  to  conform  with  the 
administration  controls  that  support  the 
LTOP  system  requirements.  (3)  new 
requirements  are  being  added  to 
minimize  the  potential  for  heat  input 
overpressurization  transients  caused  by 
the  restart  of  a  reactor  coolant  pump  in 
Mode  4.  (4)  changes  to  the  reactor  vessel 
specimen  surveillance  program  are 
proposed,  and  (5)  cyclic  limits  ore  being 
added  for  low-lemperature.  water-solid 
overpressurizatiun  events.  Specification 
3.4.11  ts  added  lo  specify  operabttity  and 
surveillance  requirements  for  the  LTOP 
system.  Specifications  3.1.2.1.  3.1.2.2. 
3.1  JJ.3.  and  3.1.2  4  are  modified  to  refled 
(he  new  administrative  requirements 
that  hmit  the  number  of  operable 
centrifugal  charging  pumps  in  Mode  4, 
Hot  Shutdown,  to  minimixe  the  potential 
for  and  severity  of  low-temperature 
overpressurization  transients. 
Specification  3.4. 13  is  modified  to 
reflect  new  administrative  requirements 
thai  prohibti  the  restart  of  a  reactor 
coolant  pump  unless  a  steam  bubble 
exists  in  the  pressunzer  to  minimize  Ihr 
severity  of  any  resulting  pressure 
Iran-sienla.  Specification  3.4.9.1  is 
modified  to  require  that  the  LTOP 
setpoints  be  updated  as  n  result  of  the 
examination  and  analysis  of  reactor 
vessel  malerial  Irradiation  surveillance 
specimens.  Table  57-1  is  modified  to 
include  cyclic  limits  for  low- 
temperature,  water-solid 
overpressurization  events-  The  bases  lo 
specifications  3/4.1  2.  3/4.4,1.  3/44  9. 
and  3/4-411  and  the  index  are  also 
modified  to  refiect  LTOP  system 
requirements.  T^A  is  also  proposing  the 
deletion  of  an  outdated  footnote  to  the 
Unit  2  TS  3.1.2.4  and  is  revising  the 
appropriate  sections  of  the  bases  of  the 
TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
its  application,  TVA  provided  the 
following  description  of  the  LTOP 
system  for  Sequoyah: 

The  LTOP  system  was  required  la  be 
installed  after  licensing  as  a  coaditkM  of  the 
license  (reference  ilein  Z.c|17]  of  SPR-79  and 
Hem  iC(20i  of  DPR-77J. 
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Adminislraiive  procedures  have  been 
developed  to  aid  the  operator  in  contnilling 
reactor  coolant  system  [RCS)  pressure  during 
low- temperature  operation.  However,  to 
provide  a  backup  lo  the  operator  and  to 
minimize  the  frequency  and  severity  of  RCS 
overpressurization.  an  automatic  system  is 
provided  to  miligale  the  pressure  excursion 
within  the  allowable  pressure  limits.  The 
LTOP  system  ts  described  in  the  Final  Safely 
Analysis  Report  (FSAR).  Sections  5^.24  and 
7.6.7.  The  LTOP  system  control  cirtiuitry  is 
shown  an  FSAR  fiRures  5.1-5  (coordinates 
A9-A121  and  51-6  (coordinates  C2-C4}  The 
LTOP  system  functional  logic  is  shown  on 
FSAR  figure  767-1 

Transient  analyses  were  performed  to 
determine  the  maximum  pressure  for  both 
postulsted  mass  input  and  heat  input  events. 
These  analyses  are  described  in  FSAR 
Section  5-2.2.4.2. 

The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment,  it  must  pro\'1dB 
lo  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92.  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92.  the 
licensee  has  performed  and  provided  the 
following  analysis: 

TVA  has  evaluated  the  proposed 
technical  specification  change  and  has 
determined  that  it  does  not  represent  a 
significant  hazards  consideration  based 
on  criteria  established  in  10  CFR 
50.92(c).  Operation  of  SQN  in 
accordance  with  the  proposed 
amendment  will  not: 

(1)  involve  a  stgnifican!  Increase  in  the 
probabijity  or  consequences  of  an  accident 
previously  evaluated.  The  low -temperature 
r^verpressure  events  had  been  previously 
evaluated  in  the  FSAR.  The  eddition  of 
operability  and  surveillance  requirements  for 
the  LTOP  system  is  administrBlive  in  nature 
because  it  mcorporales  existing  requirements 
into  the  lechnical  specifi{;ali(m8.  Conforming 
changes  to  lechnical  specifications  3.1.2.1, 
3.1.2.2,  3.1.2.3.  XI. 2.4.  3.4.1.3.  3.4.9,1.  and  5,7 
arc  necessary  to  fully  integrate  the  LTOP 
system  requirements.  The  addition  of  a 
Bpecial  test  condition  for  surveillance 
Tequiremenl  4.4.11. 1. (a)  ensures  that 
ioslnimentation  common  to  both  the  RVLiS 
IReactor  Vessel  Level  Indicator  System)  and 
LTOP  systems  remain  in  service  as  required. 
The  deletion  of  an  outdated  footnote  to  unit  2 
i>pecirication  (3.1.2.4)  is  purely  editorial  (n 
nature.  No  new  hardware  or  operating 
practices  are  introduced  by  these  changes 
Consequently,  the  probability  or 
consequences  of  accidents  previously 
evaluated  are  unchanged. 

(2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  previous 
analyzed.  The  low-temperature  overpressure 
events  had  l>een  previously  evaluated  in  the 
FSAR.  The  addition  of  operability  and 
jturveillance  requirements  for  the  LTOP 


system  and  conformmg  changes  lo  other 
technical  specifications  is  administrative  in 
nature.  The  deletion  of  an  outdated  footnote 
lo  unit  2  specification  (3  1.24|  Is  purely 
edltortBl  in  nature.  No  new  hardware  changes 
are  introduced  by  these  changes.  The 
addition  of  a  special  lest  condition  for 
surveillance  requirement  4.411.1. (a)  ensures 
that  ins Iru mentation  common  lo  both  the 
RVUS  and  LTOP  systemi  remains  in  serxice 
as  required.  Consequently,  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  analyzed  is  not  created. 

(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  The  addition  of  operability 
and  surveillance  requirements  for  the  LTOP 
system  will  increase  the  margin  of  safety  by 
affording  a  higher  level  of  administrative 
controls  over  LTOP  system  operability. 

The  conforming  changes  to  technical 
specifications  3.4.1.3.  3.4.9.1,  and  5.7  will 
increase  Ihe  margin  of  safety  by  also 
affording  a  higher  level  of  administrative 
controls  over  related  LTOP  requirements.  The 
changes  to  technical  specifications  3.1.2.1. 
3.1.2.2.  31.2.3.  and  3.1.2,4,  involve  a  reduction 
in  the  redundancy  requiremenlB  for  boration 
capability  in  mode  4.  However,  this  reduction 
IS  necessary  lo  incorporate  requirements  that 
minimize  the  potential  for  and  seventy  of 
mass  input,  low-lemperature  overpressure 
events  by  limiting  the  number  of  centrifugal 
charging  pumps  that  can  automatically  mjecl 
into  the  RCS  The  addition  of  a  apocifl!  lest 
condition  for  surveillance  requirement 
4.4  11.1. (a)  ensures  that  instrumentation 
common  to  both  the  RVIJS  and  LTOP 
systems  remains  in  senice  as  required.  NRC 
has  acknowledged  the  greater  importance  of 
LTOP  system  requirements  and  has 
structured  the  standard  lerhnical 
specification  requirements  accordingly.  TVA 
is  adopting  Ihe  standard  requirements,  and 
some  additional  requirements,  that 
presumably  provide  a  greater  margin  of 
safely.  The  deletion  of  an  outdated  foolnoie 
jin  Unit  2  TS  3  1.2.4)  is  administrntive  in 
nature  and  has  no  effect  on  the  margin  of 
safely. 

The  staff  has  reviewed  (he  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1001  Broad  Street  Chattanooga. 
Tennessee  37402. 

Attorney  for  licensee:  General 
CounseL  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  Ell  B33. 
Knoxville.  Tennessee  37902. 

NRC  Assistant  Director  Suzanne 
Black. 

Tennessee  Valley  Authority,  Docket 
No<».  50-327  and  50-328,  Sequoyah 
Nuclear  Plant.  Units  1  and  2,  Hamilton 
County.  Tennessee 

Date  of  amendment  requests:  August 
10,  1968  (TS  88-08). 


Description  of  amendment  requests: 
The  Tennessee  Valley  Authority 
proposed  to  modify  the  Sequoyah 
Nuclear  PlanL  Uni'ls  1  and  2  (SQN) 
Technical  Specifications  (TS).  The 
proposed  changes  are  to  revise  Table 
3-3-11.  Fire  Detection  Instruments,  to  (1) 
include  additional  fire  detectors  as  a 
result  of  plant  modification  and  (2) 
correct  deficiencies. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
Its  application.  TVA  provided  Ihe 
following  explanation  for  the  proposed 
changes: 

Table  3.3-11.  "Fire  Detection  Instruments, " 
contained  in  the  SQN  technical  specifications 
is  being  revised  to  reflect  the  current  plant 
configuration  as  follows: 

1.  Fire  zones  96  and  99.  Unit  l  containmeni 
purge  air  filler,  elevation  690.  were  modified 
to  have  two  photoelectric  and  two  thermal 
detectors  in  each  of  Ihe  two  fire  zones. 

2.  Fire  zone  331.  Unit  1  reactor  building 
annuluii.  was  modified  to  have  four 
photoelectric  detectors. 

3.  Fire  zone  372.  Unit  1  reactor  building 
annulus,  was  modified  to  have  22 
photoelectric  detectors. 

4.  Fire  zone  373.  Unit  1  reactor  building 
annulus.  was  modified  lo  have  21 
photoelectric  detectors. 

5.  Fire  zone  333.  Unit  2  reactor  building 
annulus.  was  modified  to  have  4  photoeledni; 
detettora. 

6.  Fire  zone  374.  Unil  2  reactor  building 
annulus.  was  modified  to  have  20 
photoelectric  detectors. 

7.  Fire  zone  375.  Unil  2  reactor  building 
annulus,  was  modified  lo'bave  19 
pholoelectric  detectors. 

6.  Fire  zones  216  and  217.  control  room 
filler,  were  incorrectly  identified  as  train  A 
and  should  have  been  train  B. 

9.  Fire  zones  218  and  219.  control  room 
filter  were  incorrectly  identified  as  train  B 
and  should  have  t>een  train  A. 

The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  staled  in  10  CFR  50.92(c).  10  CFR 
50  91  requires  that  at  Ihe  lime  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92,  on  the 
issue  of  no  significant  hazards 
consideration. 

Therefore,  in  accordance  with  10  CKR 
50.91  and  10  CFR  50.92,  the  licensee  has 
performed  and  provided  the  following 
analysis: 

TVA  has  evaluated  the  proposed  technical 
specincation  change  and  has  determmed  thai 
It  does  not  represent  a  significant  hazards 
Cijinsideralion  based  on  criteria  established  in 
10  CFR  50.92(c).  Operation  of  SQN  in 
accordance  with  Ihe  proposed  amendment 
will  not: 

(1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluaied.  The  fire  detection 
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inslrumenla  are  elementa  of  the  early 
warning  fire  detection  system  whose  miasion 
IS  to  notify  personnel  of  a  fire,  actuate 
dulomatic  suppresswn  Bystems.  and  control 
auxiliary  equipment.  The  addition  of  fire 
detection  instrumentation  will  provide 
increased  coverage  of  the  areas  monitored  by 
ihe  fire  detection  warning  system,  enabling  a 
potential  fire  to  be  located  and  approprtale 
responses  to  be  initiated  in  a  more  timely 
fnshion  than  without  the  instrumentHlion. 
The  proposed  technical  specification  change 
amends  Table  3.3-11  to  add  nre  detection 
instruments  installed  as  a  result  of  plant 
modifications  and  correct  a  discrepancy  to 
reflect  (he  as-constructed  condition  of  the 
plant.  Thus,  the  proposed  change  improves 
overall  plant  safety  and  does  not  increase 
either  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

[2]  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analysed.  The  additional  fire 
detection  instrumentation  increases  the 
ability  of  plant  personnel  to  identify  and  lake 
appropriate  corrective  action  tn  the  unlikely 
event  that  a  fire  should  occur.  Thus,  the 
proposed  technical  specification  change 
improves  the  plant's  ability  to  respond  to 
previously  evaluated  accidents  and  events, 
and  does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  involve  a  significant  reduction  in  a 
rndpsm  of  safety  The  proptjsed  technical 
spec'.ncation  changp  amends  Table  3.3-11  to 
dild  instrx-nentdMon  installed  as  a  result  of 
plant  modifications  and  currecta  a 
discrepancy  to  reflect  !he  as-constructed 
Cijndition  of  the  plant,  Addition  of  recently 
installed  instrumentation  provides  for 
increased  surveillance  capabilities  within  the 
plant,  thereby  agasn  improving  plant  safety. 
Thus,  the  proposed  technical  specification 
change  improves  overall  plant  safety  and 
results  in  no  reduchon  m  manim  of  safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee  3  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  hr  amendments  involves  no 
significant  hazards  consideratiotTS. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library-.  1001  Broad  Street.  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority. 
400  V\ est  Summit  Hill  Drive.  Ell  B33. 
Knoxviile.  Tennessee  37902. 

.\HC  Assistant  Director  Suzanne 
Black. 

Tennessee  Valley  Authority.  Dockul 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant.  L'nits  1  and  2.  Hamilton 
County.  Tennessee 

Date  of  amendment  requests:  AiigusI 
10. 1988  (TS  88-22). 

Description  of  amendment  requests: 
rhe  Tennessee  Valley  Authority  (TVA) 
iroposes  to  modify  the  Sequoyah 


Nuclear  Plant  Units  1  and  2  (SQN) 
Technical  Specifications  (TS).  The 
changes  are  to  revise  conlainmeni 
system  surveillance  requirements  (SR) 
4.6.1 .2.g  and  4-6.3.2  and  Table  3.6-2. 
"Containment  Isolation  Valves."  These 
proposed  changes  will  provide 
additional  surveillance  testing  for  the 
residual  heat  removal  (RHR)  spray  lines 
(penetrations  X-49A  and  -498)  and  the 
normal  charging  containment  isolation 
valve. 

The  normal  charging  containment 
isolation  valve  is  proposed  to  be  added 
to  Table  3.8-2.  The  SR  to  verify  that  this 
valve  actuates  to  its  dosed  position 
upon  a  safety  injection  test  signal  is 
proposed  to  be  added  to  SR  4.6.3.2.  The 
RHR  spray  system  is  proposed  to  be 
added  to  SR  4.6.1. 2.g  to  require  testing  of 
the  conlainment  isolation  seal  system. 
which  includes  remote-manual  valves, 
of  the  RHR  spray  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
its  application.  TVA  provided  the 
following  discussion  on  the  reason  for 
the  proposed  changes  to  the  TS: 

IE  Inspection  Reports  Nos.  50-327/86-20 
and  $0-326/86-20  identified  problems  with 
the  containment  isolation  design.  In 
resolution  of  the  problems  identified.  TVA 
redesignated  one  of  the  outboard  automatic 
Isolation  valves  (FCV-62-90)  as  the  outboard 
contairmient  isolation  valve  for  the  normal 
charging  line.  TVA  also  redesignated  the 
remote-manual  valves  on  the  RHR  spray  lines 
as  outboard  containment  isolation  valves. 
With  redesignation  of  these  valves, 
containment  isolation  testing  is  requtfed. 
TVA  also  thought  it  was  prudent  to  add  these 
penetrations  and  valves  to  the  appropriate 
technical  specification  for  completeness. 

The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92.  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  5092.  the 
licensee  has  provided  the  following 
analysis: 

TVA  has  evaluated  the  proposed  technical 
specification  change  and  has  determined  that 
II  does  not  represent  a  significant  hazards 
consideration  based  on  criteria  established  in 
10  CFR  50.92(c).  Operation  of  SQN  in 
accordance  with  the  proposed  amendment 
will  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  The  designation  of  the 
normal  charging  isolation  valve  FCV-e2-«l 
for  penetration  X-19  and  *Me  available 
remote-manual  valves  on  RHR  containment 


peneirations  X-49A  and  ^9B  as  containment 
Isolation  valves  has  been  previously 
evaluated  by  NRG  in  NUREG-123:;.  Volume  2. 
The  NRC  review  al.so  evaluated  containment 
leak  test  requirements  for  these  penetrations, 
The  proposed  changes  to  Table  3,&-2  and 
surveillance  requirements  4.6.1.2.g  and  4.6-3.2 
will  simply  add  these  same  requirements  to 
the  technical  specifications  to  provide  long- 
term  assurance  that  operability  and 
surveillance  testing  requirements  are  i 

maintained.  No  new  hardware  or  testing       ! 
requirements  are  proposed.  Consequently,  the 
probability  or  consequences  of  an  accident 
previously  evaluated  are  not  changed. 

(2|  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  The  designation  of  the 
normal  charging  isolation  valve  FCV-fl2-«) 
for  penetration  X-lf)  and  the  available 
remote-manual  valves  on  RHR  containment 
penetrations  X-49A  and  -49B  as  conlainmeni 
isolation  valves  has  been  previously 
evaluated  by  I^C  In  NUREC-1232.  Volume  2, 
The  NRC  review  also  evaluated  containment 
leak  lest  requirements  for  these  penetrations. 
The  proposed  changes  to  Table  3.6-2  and 
surveillance  requirements  4.6.1.2.g  and  4.6.3.2 
will  simply  add  these  same  requirements  lo 
the  technical  specifications  to  provide  long- 
term  assurance  that  operability  and 
surveillance  testing  requirements  are 
maintained.  No  new  hardware  or  testing 
requirements  are  proposed.  Consequently,  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analy?^  is  not 
created. 

(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  The  margin  of  safety 
afforded  by  the  technical  specifications  is 
increased  by  the  addition  of  explicit 
surveillance  and  operability  requirements  for 
the  outboard  containment  isolation  valves 
associated  with  containment  penetrations  X- 
16.  -49A.  and  -49B.  The  addition  of  these 
requirements  to  the  technical  specifications 
wilt  provide  long-term  assurance  that  the 
operability  and  surveillance  testing 
requirements  evaluated  by  NRC  in  .N'UREG- 
123Z  Volume  Z.  are  maintained 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Chatlanooga-Hamillon  County 
Library.  1001  Broad  Street.  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  Weal  Summit  Hill  Drive.  Ell  B33. 
Knoxviile,  Tennessee  37902. 

/VAC  Assistant  Director:  Suzanne 
Black. 
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The  Commonwealth  Edison  Companv. 
Dockel  Nob.  50-295  and  50-304.  Zion' 
Nuclear  Power  Station,  Unit  Nos.  1  and 
2.  Lake  County,  Illinois 

Date  of  amendment  request: 
November  26. 1966.  January  14. 1988  and 
)une30, 1968. 

Description  of  amendment  request:  In 
accordance  with  the  requirements  of  10 
CFR  73.55.  the  licensees  submitted  an 
amendment  to  the  Physical  Security 
Plan  for  the  Zion  Nuclear  Power  Station. 
Units  1  and  2  to  reflect  recent  changes  to 
that  regulation.  The  proposed 
amendment  would  modify  paragraph 
C.2{6)  Facility  Operating  Licenses  Nos 
DPR-39  and  DPR-48  to  require 
compliance  with  the  revised  Plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4.  1986  (51  FR  27817  and 
27622).  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations,  "Physical  Protection  of 
Plants  and  Materials."  to  clarify  plant 
security  requirements  to  afford  an 
increased  assurance  of  plant  safety.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
proposed  amendments  to  its  security 
plan  to  implement  the  revised  provisiions 
of  10  CFR  73.55.  The  licensee  submitted 
its  revised  plan  on  November  26, 1966. 
lanuary  14.  1986  and  June  30. 1988.  to 
satisfy  the  requirements  of  the  emended 
regulations.  The  Commission  proposes 
lo  amend  the  license  to  reference  the 
revised  plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations, 
the  Commission  indicated  that  it  was 
amending  its  regulations  "tu  provide  a 
more  safety  conscious  safeguards 
system  while  maintaining  the  cuaent 
levels  of  protection"  and  that  the 
"Commission  believes  that  the 
clarirication  and  refinement  of 
requirements  as  reflected  in  these 
amendments  is  appropriate  because 
they  afford  an  increased  assurance  of 
plant  safety." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  (51  FR  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (vii)  "a  change  lo  conform  a 
license  to  changes  in  the  regulations. 
where  the  license  change  results  in  very 
minor  changes  to  facility  operations 
clearly  in  kepping  with  the  regulations." 
The  changes  m  this  case  fall  within  the 
scope  of  the  example.  For  the  foregoing 
reasons,  the  Commission  proposes  to 


determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  PubJic  Document  Room 
location:  Waukegan  Public  Library.  128 
N.  Cotmty  Street,  Waukegan,  Illinois 
00085. 

Attorney  for  licensee:  Michael  Miller, 
Esq..  Sidley  and  Austin.  One  First 
National  Plaza.  Chicago,  Illinois  60603. 

NRC  Project  Director  Daniel  R. 
Muller. 

Virginia  Electric  and  Power  Company, 
Dockel  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No  1  and  No. 
2,  Louisa  County.  Virginia 

Dale  of  amtfvdment  requent. 
November  6, 1988,  as  supplemented 
February  24  and  March  12. 1987:  March 
8  and  June  10. 1988. 

Description  of  amendment  request: 
The  proposed  amendments  would 
permit  plant  operation  with  the  reactor 
coolant  pump  and  steam  generator 
supports  redesigned  in  accordance  with 
the  fracture  mechanics  "leak-before- 
break"  (LBB)  technology  as  permitted  by 
the  revised  General  Design  Criteria  4 
(GDC-4)  of  Appendix  A  to  10  CFR  50. 
The  amendments  would  add  a  license 
condition  stating  that  the  design  of  the 
reactor  coolant  pump  and  steam 
generator  supports  may  be  revised  in 
accordance  with  the  licensee's 
November  6. 1986  submittal,  and 
supplemental  information  provided  in 
letters  dated  February  24  and  March  12. 
1987;  and  March  8  and  June  10,  1988. 

The  revised  GDC-4  is  based  on  the 
development  of  advanced  fracture 
mechanics  technology  using  the  LBB 
concept.  On  October  27, 1987.  a  final 
rule  was  published  in  the  Federal 
Register  (52  FR  41288)  to  be  effective 
November  27, 1987.  amending  GDC-4  of 
Appendix  A  to  10  CFR  Part  50.  The 
revised  GDC-4  allows  the  use  of 
analyses  to  eliminate  from  the  design 
basis  the  dynamic  effects  of  postulated 
pipe  ruptures  in  high  energy  piping  in 
nuclear  power  units.  The  new- 
technology  reflects  an  engineering 
advance  which  allows  simultaneously 
an  increase  in  safety,  reduced  worker 
radiation  exposures,  and  lower 
construction  and  maintenance  costs. 
Implementation  permits  the  removal  of 
pipe  whip  restraints  and  jet 
impingement  barriers  as  well  as  other 
related  changes  in  operating  plants, 
plants  under  construction,  and  future 
plant  designs  Containment  design  and 
emergency  core  cooling  requirements 
are  not  Influenced  by  this  modification 
The  acceptable  technical  procedures 
and  criteria  are  defined  in  NUREG-1061. 
Volume  3. 


Based  on  the  revised  CDC-4.  the 
licensee  has  requested  approval  for  a 
redesign  of  the  reactor  coolant  pump 
and  steam  generator  supports  at  North 
Anna  Units  No.  1  and  No.  2  (NA-1&2), 
The  revised  GDC-4  eliminates  the  need 
for  consideration  of  postulated  breaks  in 
the  reactor  coolant  system  (RCS) 
primary'  loop  piping  and  its  effects  such 
as  pipe  whip,  jet  impingement, 
asymmetric  pressure  loading,  and 
primary  component  sub-compartment 
pressurizalion.  Approval  of  the 
licensee's  request  will  allow  the 
elimination  of  ceriain  snubbers  which 
are  now  required  solely  to  mitigate  a 
pipe  rupture  event  and  to  replace  with 
rigid  restraints  certain  snubbers  which 
have  minimal  thermal  movement. 
Specifically,  approval  of  the  licensee's 
request  would  allow  the  licensee  to 
redesign  the  primary  reactor  coolant 
loop  suppori  as  follows: 

(1)  Eliminate  two  snubbers  per  loop 
acting  in  a  direction  perpendicular  to  the 
reactor  coolant  hot  leg  at  the  steam 
generator  upper  support  ring  and  replace 
them  with  rigid  struts. 

(2)  Eliminate  two  snubbers  per  loop 
which  are  parallel  to  the  reactor  coolant 
cold  leg  at  the  reactor  coolant  pump 
support. 

(3)  Eliminate  two  snubbers  per  loop 
which  are  parallel  to  the  reactor  coolant 
hot  leg  at  the  steam  generattir  lowi;r 
support, 

(4)  Eliminate  two  of  four  snubbers  per 
loop  which  are  cross-over  restraints 
between  the  reactor  coolant  pump 
support  and  the  steam  generator  lower 
support- 

(5)  Eliminate  the  dynamic  effect  of 
postulated  primary  reactor  coolant  loop 
breaks  from  the  remaining  reactor 
coolant  pump  and  steam  generator 
supports. 

The  licensee's  request  is  based  upon 
the  use  of  advanced  fracture  mechanics 
technology  as  applied  to  primary  system 
piping  in  two  Westinghouse  Topical 
Reports:  WACAP-9558,  Revision  2  (May 
1981),  "Mechanistic  Fracture  Evaluation 
of  Reactor  Coolant  Pipe  Containing  a 
Postulated  Circumferential  Through- 
Wall  Crack";  WACAP-9787  [May  1981). 
"Tensile  and  Toughness  Properties  of 
Primary  Piping  Weld  Metal  for  Use  in 
Mechanistic  Fracture  Evaluation";  and 
Letter  Report  NS-EPR-2519.  E.P.  Rhae 
(Westinghouse)  to  D.G.  Eisenhut  (NRCl 
dated  November  10. 1981.  Approval  by 
the  NRC  of  the  above  Topical  Reports  is 
provided  in  Generic  Letter  84-04  dated 
February  1. 1984.  entitled  'Safety 
Evaluation  of  We«tinghouse  Topical 
Reports  Dealing  with  Elimination  of 
Postulated  Pipe  Breaks  in  PWR  Primary- 
Main  Loops." 
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Generic  Letter  84-04  provided  the 
\RC  staff  Safety  Evaluation  Report  for 
analysis  of  materials  submitted  for  e 
group  of  utilities  operating  PWR's  to 
resolve  Um-esolved  Safety  Issue  A-2. 
The  staff  evaluation  concluded  that 
provided  certain  conditions  were  met. 
an  acceptable  technical  basis  exists  so 
that  asymmetric  blowdown  loads 
resulting  from  large  breaks  in  main 
coolant  loop  piping  need  not  be 
considered  as  a  design  basis.  NA-1&2 
were  not  included  with  the  group  of 
plants  for  which  the  Unresolved  Safety 
Issue  A-2  was  addressed.  Therefore,  to 
supplement  the  fracture  mechanics 
studies  performed  for  the  A-2  Owner's 
Croup,  a  plant-specific  fracture 
mechanics  study  was  undertaken  for 
NA-1&2.  Westinghouse  reports  WCAP- 
11163  and  -11164.  dated  August  1986 
and  entitled  "Technical  Bases  for 
Elimmating  Large  Primary  Loop  Pipe 
Rupture  as  a  Structural  Design  Basis  for 
North  Anna.  Units  1  &  2."  were 
submitted  by  the  licensee  as  part  of  the 
amendment  request  dated  November  6. 
1986.  By  letter  dated  March  8. 1988.  the 
licensee  submitted  WCAP-ni63, 
Supplement  1.  entitled  "Additional 
Information  in  Support  of  the  Technical 
lustification  for  Eliminating  Large 
Primary  Loop  Pipe  Rupture  as  the 
Structural  Design  Basis  for  North  Anna 
Units  1  and  2."  dated  January  1988.  in 
response  to  the  staffs  request  for 
additional  information.  The  bases  for 
WCAP-11163.  Supplement  1  are 
consistent  with  the  guidelines  of 
NUREG-1061.  Volume  3.  In  addition,  the 
licensee  referenced  the  VVeaiinghouse 
reports  WCAP-10156.  "The  Effects  of 
Thermal  Aging  on  the  Structural 
Integrity  of  Cast  Stainless  Steel  Piping 
for  Westinghouse  Nuclear  Steam  Supply 
Systems"  dated  November  1983.  and 
WCAP-10931.  "Toughness  Criteria  for 
Thermally  Aged  Cast  Stainless  Steel." 
Revision  1.  dated  July  1986.  WCAP- 
10456  and  WCAP-10931  have  been 
previously  reviewed  by  the  staff. 

WCAP-in63  and  -11164.  as  well  as 
the  other  references  noted  above, 
provide  a  substantial  and  adequate 
basis  for  eliminating  postulated  breaks 
in  the  NA-1&2  stainless  steel  reactor 
coolant  system  piping.  These  analyses 
demonstrate  that  the  probability  of 
rupiuring  such  piping  is  extremely  low 
under  design  basis  conditions.  The 
bases  for  the  licensees  proposed 
amendment  request  are  as  follows: 

(1)  Extensive  operating  experienr.e 
hiis  demonstrated  the  integrity  of  the 
PW  R  RCS  primary  loop,  including  the 
fact  that  there  has  never  been  a  leakage 
crack. 


(2)  Preservice  and  inservice 
inspections  performed  on  the  RCS  piping 
minimize  the  possibility  of  flaws 
existing  in  such  piping.  The  application 
of  advanced  fracture  mechanics  has 
demonstrated  in  other  applications  that 
if  such  flaws  exist  they  will  not  grow  to 

a  leakage  crack  when  subjected  to  the 
worst  case  loading  condition  over  the 
life  of  the  plant. 

(3)  If  a  large  through-wall  flaw  is 
postulated.  large  margins  against 
unstable  crack  extension  exist  for  the 
stainless  steel  primary  coolant  piping 
even  if  subjected  to  the  safe  shutdown 
earthquake  in  combination  with  the 
loads  associated  with  normal  operation. 

(4)  Units  have  adequate  leakage 
detection  systems  such  that  a  postulated 
reference  flaw  would  yield  detectable 
leakage  with  margin  when  subjected  to 
normal  operating  load  condition. 

TTie  granting  of  the  licensee's  request 
would  not  affect:  (1)  ECCS  design  basis. 
(2J  reactor  containment  building  and 
compartment  design  basis.  (3) 
equipment  qualiFication  basis,  and  (4) 
engineered  safety  feature  systems 
response. 

Finally,  in  addition  to  WCAP-llie3. 
WCAP-ni83.  Revision  1  and  WCAP- 
11164.  which  document  the  plant- 
specific  fracture  mechanics  study, 
further  information  was  submitted  by 
the  licensee  in  its  November  6, 1966 
submittal  addressing  loading  and 
leakage  detection  systems  evaluations 
as  part  of  the  proposed  amendment 
request. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
|10  CFR  50.92(c}l.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not;  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  does  not  involve 
a  significant  hazards  consideration 
because  operation  of  NA-1&2  in 
accordance  with  this  change  would  not 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  The 
probability  or  consequences  of  an 
accident  previously  evaluated  are  not 
increased  by  the  hcensee's  application 
of  leak-before-break  technology. 


Through  proper  application,  the  licensee 
has  demonstrated  that:  (a)  advanced 
fracture  mechanics  analysis  is  an 
acceptable  alternative  to  maintaining 
systems  or  features  solely  to  mitigate 
the  consequences  of  postulated  pipe 
ruptures:  (b)  that  high  safety  margins  are 
maintained  for  the  remaining  snubbers 
and  rigid  restraints  as  shown  in  the 
loading  evaluation  to  mitigate  the  effects 
of  all  postulated  events  (except  the  now 
eliminated  pipe  rupture),  (c)  that  the 
leakage  detection  systems  are  capable 
of  detecting  leakage  from  postulated 
through-wall  flaws  and  allow  operating 
personnel  to  lake  appropriate  responses 
in  a  timely  fashion:  and  (d|  the  ECCS 
design  basis,  reactor  containment  and 
compartment  design  basis,  equipment 
qualification  basis,  and  engineered 
safety  feature  system  response  are 
unaffected  by  this  change. 

(2)  Create  the  possibihty  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  It  has 
been  demonstrated  that  one  type  of 
accident —  a  postulated  RCS  pipe 
rupture —  has  been  eliminated  from  the 
design  basis  through  application  of  leak- 
before-break  technology.  More 
specifically,  the  licensee's  submittals 
have  established  that  certain  snubbers 
the  hcensee  proposes  to  eliminate  are 
required  only  to  mitigate  the  effects  of 
pipe  rupture.  The  analyses  have 
demonstrated  that  with  the  redesigned 
support  system,  (a]  the  loading  of  the 
primary  loop  is  enveloped  by  the  North 
Anna  specific  analysis  which 
supplements  and  extends  the  generic 
analyses  submitted  by  Westinghouse  on 
behalf  of  the  USI  A-2  Owners  Group, 
and  approved  by  the  NRC  staff  in 
Generic  Letter  84-04  and  NUREG-1061, 
Volume  3;  and  (bj  the  reactor  coolant 
system  equipment,  piping  and  supports 
continue  to  have  acceptable  margins  of 
safety  under  licensed  loading  conditions 
other  than  the  now-eliminated  RCS  main 
loop  rupture.  The  18  snubbers  which  the 
licensee  proposes  to  eliminate  have 
been  demonstrated  to  serve  only  as  pipe 
whip  restraints.  The  six  snubbers 
proposed  to  be  replaced  with  rigid  struts 
exhibit  minimal  thermal  movement. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee's  loading 
evaluation  with  the  revised  support  load 
path  configuration  (i.e..  snubbers 
removed)  establishes  that  the  piping 
components  and  supports  are  stressed 
within  the  Updated  Final  Safety 
Analysis  Report  acceptable  limits. 

Adequate  safety  margins  exist  in  a 
seismic  event  in  excess  of  code 
allowables  and  the  forces  and  maximum 
moment  in  the  reactor  coolant  loop 
piping  is  within  the  forces  and  moment 
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used  in  a  plant-specific  fracture 
mechanics  analysis,  which  is  an 
extension  to  an  earlier  fracture 
mechanics  study  approved  by  the  NRC 
in  Generic  Letter  84-04  and  in  NUREG- 
1061.  Volume  3. 

Thus,  the  NRC  staff  proposes  to 
determine  that  the  standards  for 
determining  that  the  proposed 
amendments  to  the  licenses  involve  no 
significant  hazards  considerations  are 
met.  and  that  operation  of  the  facility  in 
accordance  with  the  proposed  license 
amendments  would  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library. 
Manuscripts  Department,  University  of 
Virginia.  Charlottesville,  Virginia  22901. 

Attorney  for  licensee:  Michael  W. 
Maupin.  Esq..  Hunton  and  Williams. 
P  O.  Box  1535.  Richmond,  Virginia  23212. 

NRC  Project  Director.  Herbert  N. 
Berkow. 

Virginia  Electric  and  Power  Company. 
Docket  Nos.  50-338  and  50-339.  North 
.\nna  Power  Station.  Units  No.  1  and  No. 
2.  Louisa  County.  Virginia 

Date  of  amendment  request:  May  26. 
1988. 

Description  of  amendment  request: 
The  proposed  amendments  would 
modify  Section  3/4  6.  "Containment 
Systems"  of  the  NA-1&2  Technical 
Specifications  to  reflect  the  use  of  the 
Mass-Point  method  for  calculating 
containment  leakage  rates  which  is 
described  in  ANSI/ANS-56.8-1987. 
"Containment  System  leakage  Testing 
Requirements."  The  Mass-Point  method 
is  considered  to  be  superior  to  the  other 
methods  used  for  determining  the 
containment  leakage  rales.  Also,  the 
Bases  would  be  changed  to  reflect  the 
use  of  the  ANSI  ANS/56.8-19a7 
standard. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
[lb  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  Ucense  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Virginia  Electric  and  Power  Company 
(the  licensee)  has  evaluated  the  change 
request  against  the  standards  provided 
above  and  has  determined  that: 


(1)  The  proposed  amendment  Iwouldj  not 
involve  an  increase  in  Ihe  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  (Mass-Poinlj  technique  for 
calculation  of  the  containment  leakage  rate  is 
a  newer,  more  accurate  and  NRC  Biaff- 
endorsed  method.  It.  or  any  other  calculated 
method  used  to  determine  coniatnmeni 
leakage  rates  dunng  testing,  is  not  considered 
to  be  an  initiator  of  any  accident  previously 
evaluaied. 

The  [Mass-Point)  technique  is  judged  to  be 
a  superior  method  for  calculating 
containment  leakage  rates,  and  thereby  a 
better  method  of  verifying  that  leakage  from 
the  containment  is  maintained  within 
allowable  limits.  By  employing  a  more 
reliable  calculaijonal  technique,  the 
assessment  of  containment  integrity,  through 
integrated  leak  rale  testing,  is  enhanced  As 
such.  Ihe  consequences  of  previously 
evaluated  accidents  are  not  negatively 
impaclod. 

(2)  The  proposed  amendment  does  not 
create  the  possibihty  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluaied.  The  proponed  amendment 
provides  for  the  use  of  a  newer,  more 
accurate  technique  for  calculation  of  the 
leakage  rale  during  a  containment  integrated 
leak  rate  test.  No  possibility  of  a  new  or 
different  kind  of  accident  is  created  since  the 
technique  used  to  calculate  leak  rates  in  itself 
is  not  considered  to  be  an  initiator  of  any 
accident,  transient,  incident,  or  event. 

(3)  The  proposed  amendment  does  not 
involve  a  reduction  in  a  margin  of  safety  The 
proposed  change  allows  the  use  of  the  [Mass- 
Point]  technique  to  calcnlaie  the  leakage  rale 
from  the  containment  when  performing  a 
containment  integrated  leak  rate  lest.  The 
[Maiis-Poinil  technique  is  a  newer,  more 
accurate  method  which  has  been  endorsed  by 
the  NRC  staff.  By  adopting  this  technique, 
[the  licensee)  will  be  able  to  make  a  more 
reliable  determination  of  containment 
leakage  during  an  inlegrated  leak  rate  test. 
As  such.  Ihe  degree  of  confidence  in 
containment  integnty  would  be  enhanced- 
Therefore.  this  proposed  revision  does  not 
impact  the  mai^in  of  safety. 

Based  on  the  above  evaluation,  the 
licensee  has  determined  that  the 
proposed  change  involves  no  significant 
hazards  considerations. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  analyses  of  the 
proposed  change  and  agrees  with  the 
licensees  conclusion  that  the  three 
standards  in  10  CFR  50.92tc)  are  met. 
Therefore,  the  staff  proposes  to 
determine  that  the  proposed 
amendments  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library. 
Manuscripts  Department.  University  of 
Virginia.  Chariotlesville.  Virginia  22901. 

Attorney  for  licensee:  Michael  W. 
Maupin.  Esq..  Hunton  and  Williams. 
P.O.  Box  1535.  Richmond.  Virginia  23212. 

NRC  Project  Dircctotr  Herbert  N. 
Berkow. 


Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305.  Kewaunee  Nuclear 
Power  Plant.  Kewaunee  Counts . 
Wisconsin 

Date  of  amendment  request:  April  29. 
1987.  as  supplemented  |uly  29. 1986. 

Description  of  amendment  request: 
The  amendment  request  was  submitted 
to  reflect  personnel  and  department 
changes,  correct  a  typographical  error 
and  make  a  minor  wording  change  to 
clarify  the  intent  of  a  specification.  (52 
FR  20805  lune  3. 1987.)  The  July  29. 1988 
submittal  reflected  additional  personnel 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CFR  50.92(c)  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  pfoposed  amendment  would 
not  (1)  involve  a  significant  increase  In 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  (2)  create 
the  possibihty  of  a  new  or  different  kind 
of  accident  from  any  accident  previousl> 
evaluated:  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  licensee  has  evaluaied  the 
revised  personnel  titles  and  organization 
changes  against  the  standards  provided 
above  and  has  determined  that  Ihe 
changes  would  have  no  significant 
hazards  consideration  because  they 
reflect  an  improvement  in  the 
management  of  various  programs  by 
increasing  the  level  of  detail  afTorded  to 
them,  thereby  increasing  safety.  The 
sta^  agrees  with  this  evaluation. 
The  Commission  has  provided 
examples  (51  FR  77511  of  amendments 
which  are  not  likely  to  involve 
significant  hazards  considerations.  One 
of  these  examples,  (i).  stales:  "A  purely 
administrative  change  to  the  technical 
specifications:  for  example,  a  change  to 
achieve  consistency  throughout  the 
technical  specifications,  correction  of  an 
error,  or  a  change  in  nomenclature."  The 
proposed  correction  of  a  typographical 
error  and  minor  wording  change  to 
clarify  the  intent  of  a  specification  are 
administrative  in  nature  and  therefore 
are  similar  to  example  (i). 

Based  on  the  above,  the  staff  proposes 
to  determine  that  the  proposed 
amendment  would  involve  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Umversily  of  Wisconsin 
Library  Learning  Center.  2420  Nicolet 
Drive.  Green  Bay.  Wisconsin  54301. 
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Attorney  for  licensee.  David  Baker, 
Esq.  Foley  and  Lardner.  P.O.  Box  2193 
Orlando.  Florida  31062. 

.\RC  Pro/ect  Director:  Kenneth  E. 
Perkins, 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE 

Diifing  the  penod  since  publication  of 
(he  last  biweeitly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  aad  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Defermmahon 
dnd  Opportunity  for  fieanng  in 
connection  with  these  <iction9  w^is 
published  in  the  Federal  Register  as 
mdicated.  No  reqnest  for  a  heanng  or 
petition  for  leave  to  inten-ene  was  filed 
following  this  notice. 

Unless  otherwise  Indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.220).  no  environmenlai 
impact  statement  or  enviromuental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  5U12(b)  and  has 
made  a  deiermmation  based  oa  that 
assessment,  it  is  so  iodicaled. 

For  further  details  with  respect  to  the 
action  see  It)  the  applications  for 
amendmeots.  12)  the  amendments,  and 
f3)  the  Commission  s  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicaled-  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  PubRc  Document  Room. 
1717  H  Street.  NW..  Washington.  DC. 
and  al  the  local  pubHc  document  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  |2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.  S.  Nuclear  Regulatory  Commission. 
Washington.  DC  3055S.  Aftentiotr 
Director,  Division  of  Reactor  Pltjjects. 


Alabama  Power  Companv.  Docket  Nos 
50-34S  and  50-3&4.  |osepb  M.  Farley 
Nuclear  Plant.  Units  1  and  2.  Houston 
County.  Alabajna 

Datfs  ofapphcatjon  fur  amendments: 
January  2a  1968.  as  supplemented  May 

20.  isaa 

Description  of  amendments  request- 
The  amendments  change  the  Technical 
Specifications  to  delete  the  Surveillance 
Specimen  Withdrawal  Schedule  Table 
4.4-5  from  the  Technical  Specifications. 
Also,  the  portion  of  paragraph  4.4.10.1.2 
relating  to  the  reactor  vessel  matenal 
irradiation  surveillance  withdrawal 
table  was  removed  from  the  Technical 
Specifications  and  relocated  to  the  Final 
Safety  Analysis  Report.  The  program  for 
surveillance  of  reactor  vessel  material 
will  continue  to  be  governed  by  10  CFR 
Part  50,  Appendix  H. 

Date  of  issuance:  August  22. 1988. 

Effective  date:  August  22. 1988. 

Amendment  IVos.:  79  and  71. 

Facility  Operating  License  Nos.  NPF- 
2  and  NPF-8.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  fune  15,  1388  (53  FR  223981.  The 
Commission  s  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  22, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  George  S.  Mous4on  Memonal 
Library.  212  W  Burdeshaw  Street 
Dothim,  Alahaina  3fi303 

Arkansas  Power  &  Light  Company. 
Docket  Na.  30^U.  Ackansas  Nuclear 
One.  Unit  1.  Pope  County.  Arkansas 

Date  ofu/nendment  request  May  16. 
198&. 

Brief  description  ofameodment  The 
amendment  corrected  a  typopraphic 
error  in  TS  Table  4.1-1.  Item  43.a.  The 
test  frequency  for  the  Engineered  Safety 
Actuation  System  (ESASl  manual  trip 
switches  and  logic  was  originally  "R" 
which  denotes  once  every  18  months. 
The  "R"  was  inadvertently  changed  to 
"P**  in  a  previous  amendment  which  did 
not  deal  with  the  surveillaoce  schedule 
of  the  ESAS. 

Date  of  issuance:  August  17. 198a 

Effective  date:  August  17.  1988. 

Amendment  /Wo..- 110. 

Facility  Operating  License  No.  DPR- 
51.  Amendmeol  revised  the  Technical 
Specifications. 

Date  af  iniiiai  notice  in  Federal 
Register;  July  3a  1986  (51  FR  272781-  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  letter 
dated  August  17.  1988. 

No  signiRcarU  hazarda  cenaideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Technical  University.  Ruflselville. 
Arkansas  72801. 

Arkansas  Power  ft  Light  Company, 
Docket  No.  50-313.  .\rkansas  Nuclear 
One,  Unit  1,  Pope  County.  Arkansas 

Date  of  amendment  request:  March  20. 
1985. 

Brief  description  of  amendment-  The 
amendment  deleted  remaining  portions 
of  Sections  1.0.  2.0.  4.0.  and  5  0  of  the 
Appendix  B  Technical  Specifications. 

Date  of  issuance:  August  17. 1988. 

Effective  dote:  August  17. 1988. 

AmeniMient  No.:  111. 

Facility  Operating  License  No.  DPR- 
51.  Amendment  revised  the  Appendix  B 
Technical  Specifications. 

Dote  of  initial  notice  in  Federal 
Register  June  19.  1985  (50  FR  25481).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  17.  1968. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Technical  University.  Russelville. 
Arkansas  72801. 

Arkansas  Power  &  Light  Company, 
Docket  No.  50-313,  .■Arkansas  Nuclear 
One.  Unit  1.  Pope  County.  Arkansas 

Date  of  amendment  request:  )une  la 
1988. 

Brief  description  of  amendment:  The 
amendment  revised  Section  6  of  the 
Technical  Specifications  to  delete  Figure 
6.2-1.  "Management  Organization 
Chart"  (offsitel  and  Figure  6.2-i 
"Functional  Orgarnzation  Plant 
Operations." 

Date  of  issuance:  Augu-sl  18.  1968. 

Effective  aote:  August  18. 1988. 

Amendment  No.:  112. 

Facility  Operating  License  No.  DPR- 
51.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Fedexal 
Register  July  13. 1988  (53  FR  26518)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  18, 1988. 

No  significtint  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  TomlinAuo  Library.  Arkansas 
Technical  University,  Russellville. 
Arkansas  72801. 

Arkansas  Power  A  Light  Company. 
Docket  No.  50-368.  .^rkarrsas  Nuclear 
One,  Unit  2,  Pupe  Cminfy.  Arkansas 

Date  of  applications  for  amendment: 
June  10, 1988. 
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Brief  descnppon  of  amendment:  The 
amendment  revised  Section  6  of  the 
Technical  Specifications  to  delete  Figure 
6.2-1.  "Management  Organization 
Chart"  (offsite)  and  Figure  6.2-2, 
Functiwial  Organization  for  Want 
Operations." 

Date  of  issuance:  August  18, 1988. 

Effective  date:  August  18, 1988. 

Amendment  No.:  87. 

Facility  Operating  License  No.  NPF-&. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  13.  1988  (53  FR  26519)  The 
Commissions  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  18.  1988. 

No  significam  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Ubi-ary.  Arkansas 
Technical  Unive.'^ity.  RusseUviUe. 
Arkansas  7::roi 

Carolina  Power  &  Light  Company,  et  al., 
Docket  No  50-100.  Rhcaron  Harris 
Nuclear  Power  Plant,  L  nil  1.  W  ake  and 
Chatham  Counties,  North  Carolina 

Dates  of  application  for  amendment 
February  1  and  February  8, 1988. 

Brief  description  of  amendment  The 
amendment  makes  changes  to  control 
rod  Bank'D  conftguratioo.  increases  the 
radial  and  total  peaking  factors  Ftf^it,  h 
and  Fq.  addresses  boron  dilution/sliding 
shutdown  margin  and  changes  some 
miscellaneous  technical  specifications. 
The  changes  an  needed  so  that  the 
licensee  can  use  higher  enrichment  fuel 
(up  to  4.2  weight  percent  uranium  2^5). 
extend  the  fuel  irradiaUon  limits,  and 
pennil  operation  of  longer  fuel  cycles. 

Dale  af  issuance:  August  16. 1968. 

Effectiiv  date:  August  16. 198a 

Amendment  No.  7. 

Facility  Operating  License  No.  NPF- 
f>3.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  18. 1988  (53  FR  17777)  The 
Commission's  related  evaluabon  of  the 
amendmeni  is  contained  in  a  Safety 
FA'aluation  dated  August  16. 1988 

No  significant  hazards  consideration 
comments  received:  No 

Attorney  for  the  Licensee:  R£.  Jones, 
General  CounseL  Carolina  Power  & 
Light  Company.  P.O.  Box  1551.  Raleigh. 
North  Carolina  27B02. 

Local  Public  Document  Room 
location:  Richard  B.  Harrison  Librar>'. 
1313  New  Bern  Avenue,  Raleigh.  North 
Carolina  27610. 


Commonwealth  Edison  Company. 
Docket  Nos.  50-237  and  50-249.  Dresden 
Nuclear  Power  Station.  Unit  Nos.  2  and 
3.  Crund\  Counlv.  Illinois 

Date  of  opphcaljon  for  amendments: 
April  25.  U88. 

Brief  description  of  amendments:  The 
proposed  amendment  eliminates  the 
average  power  range  monitor  scram 
requirement,  removes  the  bypass 
permissive  on  the  main  steam  line  high 
radiation  scram,  reinserts  the  bypass 
permissive  on  the  turbine  control-loss  of 
oil  pressure  scram,  provides 
clarification,  and  the  correctioo  of  a 
t)'pographical  error. 

Date  of  issuance:  Angus!  24, 1988. 

Effective  date:  August  24, 1988. 

Amendment  Nos.:  100.  96. 

Provisional  Operating  License  Nos. 
DPR~J9  and  ami  Facility  Operating 
License  No.  DPR-SS.  The  amendments 
revised  the  Technical  Specifications. 
Date  of  initi<il  notice  in  Federal  Regislen 
July  13.  1988  (53  FR  26520)  The 
Commission's  related  e^'aluation  of  the 
amendments  is  contained  tn  a  Safety 
Evaluation  dated  Auj^sl  24. 1988. 

No  significant  hazards  consideration 
comments  received;  No 

Local  Public  Document  Room 
location:  Morris  Public  Library.  604 
Liberty  Street,  Morris,  Dlinais  60450 

Consumers  Power  Company.  Docket  No. 
50-255,  Palisades  Plant.  Van  Buren 
County.  Michigan 

Date  of  application  for  amendment- 
May  26.  1987. 

Brief  description  of  amendment  This 
amendmeni  revises  the  license 
conditions  for  the  receipt  possession 
and  use  of  byproduct  source  and 
special  nuclear  matenal  In  accordance 
with  a  standard,  generalized  format  that 
allows  flexibility  in  amounts  of  such 
material  in  support  of  reactor  operation. 

Date  of  i.<isuance:  August  25,  1988. 

Effective  date:  August  25. 1988. 

Amendmeni  No.:  1 14. 

Provisional  Operating  License  No. 
DPR~20.  The  amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  13.  19B8  (53  FR  822) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  letter 
to  Consumers  Power  Company  dated 
August  25,  1368. 

No  significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library.  Hope 
College,  Holland,  Michigan  49423. 


Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370.  McGiiire  Nuclear 
Station.  Units  1  and  2.  Mecklenburg 
Count\,  .North  CaroUna 

Date  of  application  for  amendments 
December  17. 1966.  as  supplemented 
February  13.  March  12.  and  September  8, 
1987.  and  July  13,  1988. 

Brief  description  of  amendments:  The 
amendments  modified  the  Technical 
Specifications  by  deleting  a  portion  of 
surveillance  requirement  4.5.1. 

Date  of  issuance:  August  19. 1988. 

Effective  date:  August  19. 1988. 

Amendment  Nos-  91  and  72. 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Regislen  March  12. 1987  (52  FR  7681}. 
Because  the  March  12  and  September  8. 
1987.  and  July  13. 1988.  submittals 
clarified  certain  aspects  of  the  original 
request  the  substance  of  the  changes 
noticed  in  the  Fed^al  Register  and  the 
proposed  no  significaot  hazards 
determination  were  not  affected. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  19. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina.  Charlotte  (UXCC 
Station).  North  Carolina  28223 

Duke  Power  Compan>.  Docket  Nos.  50- 
269.  30-270  and  5&-2«r.  Oconee  Nuclear 
Statioa.  Units  1.  2  and  3.  Oconee  County. 
South  Carolina 

Dole  of  opplicolion  for  amendments: 
Decemljer  2, 1986.  November  9. 1987. 
and  January  15.  1968. 

Brief  descnptian  of  amendments:  The 
amendments  modified  paragraphs  3J"-  of 
the  licenses  to  require  compliance  vrith 
the  amended  Physica)  Security  Plan. 
This  Plan  was  amended  to  conform  to 
the  requirements  of  10  CFR  73.55. 

Consistent  with  the  provisions  of  10 
OfK  73.55.  search  requirements  must  be 
implemented  within  60  days  and 
miscellaneous  amendments  within  180 
days  from  the  effective  date  of  these 
amendments. 

Date  of  issuance:  August  19, 196a 

Effective  date:  August  la  1988. 

Amendment  Nosj  169. 189  and  166. 

Facility  Operating  License  Nos.  DPR- 
38.  DPR^T  and DPR-55.  Amendments 
revised  the  operating  licenses. 

Date  of  initial  notice  in  Federal 
Register  July  13, 1988  (53  FR  26522).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  letter  to 
Duke  Power  Company  dated  August  19, 
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1988  and  a  Safeguards  Evaluation 
Report  dated  August  19. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Oconee  County  Library.  501 
West  South  Broad  Street.  Walhalla. 

South  Carolina  29691- 

GeorEsia  Power  Company,  Oglethorpe 
Power  Corporation.  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton, 
Georsia.  Docket  No.  50-366.  Edwin  I. 
Hatch  Nuclear  Plant.  L'nit  2.  Appling 
County,  Georgia 

Date  of  application  for  amendment: 
lanuary  27. 1987. 

Brief  description  of  amendment:  The 
amendment  modified  the  wording  of 
Action  Statment  a.4  of  Technical 
Specification  (TS)  3.7.2.1  to  state  that 
the  provisions  of  TS  3.0.4  are  not 
applicable  to  the  Standby  Service  Water 
System. 

Date  of  issuance:  August  18. 1988. 

Effective  date:  August  18. 198a 

Amendment  No.:  95. 

Facility  Operating  License  No.  NPFS. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  25,  1987  (52  FR  9569). 
The  Commissions  related  evaluation  of 
the  amendment  is  contained  in  a  Siifety 
Evaluation  dated  August  18. 1988. 

No  significant  hazards  consideratmn 
comments  received:  No. 

Local  Pub! tc  Document  Room 
location:  Applina  Countv  Public  Librar>'. 
301  City  Hall  Drive.  Bax'ley.  Georgia 
31513. 

Georgia  Power  Company.  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton. 
Georgia.  Docket  No.  50-124,  Vogtle 
Electric  Generating  Plant.  Unit  1,  Burke 
Countj,  Georgia 

Date  of  application  h^r  amendment 
May  19.  1988,  supplemented  luly  5.  1988. 

Brief  description  of  amendment:  The 
amendment  modified  the  Technical 
Specifications  to  allow  removal  of 
portions  of  the  temporary  control  room 
wall. 

Date  of  issuance:  August  17. 1988. 

Effective  date:  August  17, 1988. 

Amendment  No.:  9. 

Facility  Operating  License  No.  NPF- 
68:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  29. 1988  (53  FR  24510).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safely 
Evaluation  dated  Au9usl  17.  1988 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  Burke  County  Librar>',  412 
Fourth  Street.  Waynesboro,  Georgia 
30830. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation.  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton. 
Georgia.  Docket  No.  30—124.  Vogtle 
Electric  Generating  Plant,  l'nit  1,  Burke 
County.  Geor^ 

Date  of  application  for  amendment: 
June  7. 1988. 

Brief  description  of  amendment-  The 
amendment  modified  the  Technical 
Specifications  to  allow  the  surveillance 
of  thermal  overload  protection  bypass 
devices  to  be  performed  during  plant 
conditions  other  than  shutdown. 

Date  of  issuance:  August  24. 1988. 

Effective  date:  August  24, 1988. 

Amendment  No.:  10. 

Facility  Operating  License  No.  NPF- 
66:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  13. 1988  (53  FR  28523).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  24.  1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Burke  County  Library.  412 
Fourth  Street.  Waynesboro,  Georgia 
30830. 

Louisiana  Power  and  Light  Company, 
Docket  No.  50-382.  W'aterford  Sleam 
Electric  Station.  Unit  3,  St  Charles 
Parish,  Louisiana 

Dutp  of  amendment  request-  March  31, 
1988  supplemented  June  2. 1988. 

Brief  description  of  amendment-  The 
amendment  revised  the  Technical 
Specifications  by  replacing  a  31  day 
Channel  Functional  Test  and  92  day 
Channel  Calibration  of  the  hydrogen 
analyzers  with  a  more  restrictive  31  day 
Channel  Calibration. 

Date  of  issuance:  August  17. 1988. 

Effective  date:  August  17. 1988. 

Amendment  No.:  42. 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  13.  1988  (53  FR  28525).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  17. 1986. 

No  significanl  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122. 


Northeast  Nuclear  Energy  Company,  el 
al..  Docket  No.  50-245.  Millstone 
Nuclear  Power  Station,  L'nit  No.  1,  New 
London  County,  Connecticut 

Dote  of  application  for  amendment 
December  22,  1986. 

Brief  description  of  amendment:  The 
amendment  changes  the  expiration  date 
for  the  Millstone  Unit  1,  Facility 
Operating  License,  DPR-21.  from  May 
19,  2006  to  October  6.  2010, 

Date  of  issuance:  August  IB.  198a 

Effective  date:  August  18, 1988. 

Amendment  No.:  19. 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  license 
expiration  date. 

Date  of  initial  notice  in  Federal 
Register  February  11, 1987  (52  FR  4413). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  27. 1988,  and 
Environmental  Assessment  dated 
August  4. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library.  49 
Rqpe  Ferry  Road,  Waterford, 
Connecticut  06385. 

Northeast  Nuclear  Energy  Company,  et 
al.  Docket  No.  50-245.  Millstone 
Nuclear  Power  Station.  Unit  No.  1.  New 
London  County.  Connecticut 

Dale  of  application  for  amendment: 
September  27.  1987 

Brief  description  of  amendment  The 
technical  specification  change 
incorporates  the  requirements  for  a 
halon  system  in  the  control  room  as 
committed  to  by  the  licensee  and 
documented  in  a  November  6, 1985  NRC 
safety  evaluation  report.  In  addition,  f 
several  upgrades/changes  to  the 
technical  specifications  regarding  the 
other  plant  gaseous  fire  suppression 
systems  have  been  made. 

Date  of  issuance:  August  19, 1988. 

Effective  date:  August  19. 1988. 

Amendment  No.:  20. 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  m  Federal 
Register  March  23,  1988  (53  FR  9508). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  19. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library.  49 
Rope  Ferry  Road.  Waterford, 
Connecticut  06385. 
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Northeast  Nuclear  Energy  Company,  el 
al..  Docket  No  50-245.  Millstone 
Nuclear  Pownr  Staliun.  Unit  No.  1.  New 
London  County.  Conaecticut 

Date  of  application  for  amendment 
December  18, 1987. 

Brief  description  of  amendment  The 
amendment  changes  Technical 
Specification  Section  3.7.A.3,  "Primary 
Containment"  and  its  associated  Basis 
Section  3.7.A.1  by  remo\'ing  the 
permission  to  perform  open  vessel 
criticality  and  open  vessel  low  power 
phj'sics  testing  without  containment 
integrity.  Also,  a  change  1o  Bases 
Section  3.5.E,  "Isolation  Condenser  (IC) 
System,"  was  made  to  remove  reference 
to  8  special  procedure  in  deference  to 
Off-Normal  Procedures  and/or 
Emergency  Operating  Procedures.  The 
licensee  requested  this  change  by  letter 
dated  June  1, 1987. 

Date  of  issuance:  August  19.  1988. 

Effective  date:  August  19. 1968. 

Amendment  No.:  21. 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  23. 1988  (53  FR  9509). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safely 
Evaluation  dated  August  19.  1988- 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library.  49 
Rope  Ferry  Road.  Waterford. 
Connecticut  00385. 

Northeast  Nuclear  Energy  Company,  el 
al.  Dnrknl  No.  50-245.  Millstone 
Nuclear  Power  Station.  Unil  No.  1,  New 
London  County.  Connecticut 

Da^i-  iif  appInatio:i  for  amendment 
May  26.  19tf7. 

Brief  description  of  amendment  The 
technical  specification  change  revLses 
Section  3.9.B.S.  and  its  associated  Bases. 
by  reducing  the  allowable  outage  time 
for  a  battery  system  from  7  days  to  24 
hours  (with  the  restriction  to  be  in  cold 
shutdown  in  the  next  24  hours). 

An  administrative  change  has  been 
made  to  Sections  4.9.B.1  a  and  -b  to 
correct  an  error  made  when  Amendment 
No,  1  was  issued  on  January  29, 1^67. 
Also,  Table  3.7.1  of  the  Technical 
Specification  has  been  changed  to 
correct  an  error  when  Amendment  No. 
11  was  issued  on  September  8. 1987. 

Date  of  issuance:  August  22. 1988. 

Effective  date:  August  22, 1988 

Amendment  No.:  22. 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  cotjce  in  Federal 
Regialen  August  12. 1987  (52  FR  29922). 


The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safely 
Evaluation  dated  August  22, 1968. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  PubUc  Library.  49 
Rope  Ferry  Road.  Waterford, 
Connecticut  06385. 

Power  Authority  of  the  State  of  Sew 
York,  Docket  No.  50-333,  [ames  A. 
FilzPatrick  Nuclear  Power  Plant 
Oswego  County.  New  York 

Date  of  apphcotion  for  amendment 
May  17. 1988.  as  supplemented  August  4. 
1988.  llie  supplemental  application 
contains  only  a  single  editorial  change 
and  does  not  alter  the  proposed  action 
or  affect  the  initial  no  significant 
hazards  consideration  determination. 

Brief  description  of  amendment  The 
amendment  revises  the  TS  related  to 
spiral  r^re  offJoad/on-load  refueling. 

Dote  of  issuance:  August  26. 1988. 

EffecUve  date:  August  26, 1988. 

Ainendment  No.:  11 5. 

Facility  Operating  License  No.  DPR- 
59.  Amendment  revised  the  Technical 
Specification. 

Date  of  initial  notice  in  Federal 
Re^er:  July  13. 1968  (53  FR  26530)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  26. 1988. 

No  significanl  hazards  consideration 
comments  received:  No 

LocaJ  Public  Document  Room 
location:  Penfield  Library,  State 
University  College  of  Oswego,  Oswego, 
New  York. 

Southern  California  Edison  Company,  el 
al,.  Docket  No.  50-206.  San  Onofre 
Nuclear  Generating  Station.  I'nil  No.  1. 
San  Diego  County,  California 

Date  of  application  for  amendment 
August  27. 1987. 

Brief  description  of  amendment  Tlie 
amendment  revises  the  Technical 
Specifications  to  (1)  incorporate  changes 
in  the  hcensee's  organization,  (2) 
incorporate  changes  to  recent  NRC 
correspondence  requirements,  (3) 
resolve  conflicts  in  the  reporting 
requirements  and  (4)  revise  audit 
requirements. 

Date  of  issuance:  August  3. 1988. 

Effective  date:  This  license 
amendment  is  effective  the  date  of 
issuance  and  must  be  fully  implemented 
no  later  than  30  days  from  date  of 
issuance. 

Amendment  No.:  IPS. 

Provisional  Operating  License  No. 
DPR-13.  Amendment  re\'ised  the 
Technical  Specifications. 

Date  of  miiial  notice  in  Federal 
RegMer'ltme  29. 1988  (53  FR  24515)  The 


Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  3. 1988. 

No  significant  hazards  consideration 
comments  received:  No  comments. 

Local  Public  Document  Room 
location:  General  Library.  University  of 
California.  Post  Office  Box  19557.  Irvine. 
California  92713. 

Soutliem  California  Edison  Company,  el 
al..  Docket  No.  50-206.  San  Onolre 
Nuclear  Generating  Station.  Unit  No.  1, 
San  Diego  Count>.  California 

Date  o'  uppiicotiun  for  amendment 
December  19. 1985.  as  supplemented 
Apnl  2a  1987. 

Brief  description  of  amendment  The 
amendment  reduces  the  mimber  and 
frequency  of  diesel  generator  test  starts. 

Date  c^ issuance:  August  1~,  1988. 

Effective  date:  This  license 
amendment  is  effective  as  of  the  date  of 
issuance  and  must  be  fully  implemented 
no  later  than  30  days  from  the  date  of 
issuance.  * 

Amendment  No.:  lOB. 

Provisional  Operating  License  No. 
DPR-13.  Amendlment  re\ised  the 
Technical  Specifications. 

Dote  of  initial  notice  in  Federal 
Register  April  23, 1986  (51  FR  15410). 
The  April  28. 1987  letter  provide 
supplemental  information  and  did  not 
change  the  staffs  proposed 
determination  of  no  significant  hazards 
consideration. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safely  Evaluation  dated  August  17. 1988. 

No  significant  hazards  consideration 
comments  received:  No  comments. 

Local  Public  Document  Room 
location:  General  Library,  University  of 
California,  Post  Office  Bnx  19557,  Irvine. 
California  92713 

Tennessee  Valley  .\uthority.  Dockets 
Nos.  50-259.  50-260  and  50^296.  Browns 
Ferrv  Nuclear  Plant.  I  nits  1,  2  and  3. 
Limestone  County,  Alabama 

Dale  o^  application  for  nmemiments: 
May  29. 1987.  as  supplemented  April  13. 
1988  (TS  231). 

Brief  description  of  amendments:  The 
changes  to  the  Browms  Ferry  Nuclear 
Plant  (BFN)  Technical  Specifications 
(TS)  prevent  excessive  testing  and 
improve  reliability  of  the  diesel 
generators.  "Hie  changes  include; 

1.  Deleting  the  requirements  for  diesel 
generator  testing  whenever  an 
emergency  core  cooling  system  (ECCS) 
train  becomes  inoperable. 

2.  Whenever  another  diesel  generator 
or  other  electrical  equipment  is 
Hinperable,  the  specificalions  are 
changed  to  require  testittg  of  the  diesel 
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generators  within  24  hours  and  verify 
power  availability  for  the  associated  or 
remaining  boards  within  1  hour  and  at 
least  once  per  8  hours  thereafter. 

3.  Adding  Table  4.9.A  which  specifies 
diesel  generator  testing  frequencies  and 
reliability  program. 

4.  Restricting  the  requirement  for 
diesel  generator  fast  starts  to  once  per 
164  days. 

5.  Requiring  a  log  book  to  record 
diesel  generator  starts. 

Date  of  issuance:  August  19, 1988. 

Effective  date:  August  19. 1988.  and 
shall  be  implemented  within  60  days. 

Amendments  Nos.:  153. 149, 124. 

Facility  Operating  Licenses  Nos. 
DPR-33.  DPR'52  and  DPR-6a: 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  30, 1967  (52  FR 
49232).  The  April  13. 1988  submittal  does 
not  make  substantial  changes  to  the 
onginal  application,  but  clarifies  the 
original  application  to  better  implement 
the  recommendations  of  the  generic 
letter. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  19, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Athens  Public  Library.  South 
Street.  Athens.  Alabama  35611. 

Tennessee  Valley  Authoritj'.  Docket 
Nos.  50-327  and  50.328.  Sequoyah 
\u(  iear  Plant,  L  mts  1  and  2.  Hamilton 
County.  Tennessee 

Date  of  application  for  amendments: 
April  28  and  June  9. 1988  {TS  88-07  and 
88-05). 

Brief  description  of  amendments:  The 
amendments  (1)  revise  Table  3.6-2, 
"Containment  Isolation  Valves."  to 
delete  flow  control  valves  77-16  and  77- 
17  and  Table  3  5-1.  "Bypass  Leakage 
Paths  to  the  Auxiliary  Building."  to 
delete  penetranon  X-81.  and  (2)  revise 
Surveillance  Requirements  4.0.3  and 
4.0.4  to  mcorporate  the  NRC  Generic 
Letter  87-09  requirements. 

Date  of  issuance:  August  15. 1388. 

Effective  dote:  August  15. 198a 

Amendment  Nos.:  78,  69. 

Facility  Operating  Licenses  Nos. 
DPR-77  and  DPR~79.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  [une  1.  1988  (53  FR  20047)  and 
June  29,  1988  (53  FR  24518).  respectively. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  15,  1988. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  Chatianooga-Hamillon  County 
Library.  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Tennessee  Vallpy  Authority.  Docket 
Nos.  50-^7  and  50-328.  Sequoyah 
Nuclear  Plant,  Units  1  and  2.  Hamilton 
County.  Tennessee 

Date  of  application  for  amendments: 
June  20. 1988  (TS  88-21). 

Brief  description  of  amendments: 
These  amendments  modify  the 
Sequoyah  (SQ.V)  Units  1  and  2 
Technical  Specifications  (TS).  The 
change  revises  the  limiting  condition  for 
operation  (LCO)  3.7.5  to  increase  the 
maximum  a)]owable  ultimate  heat  sink 
(UHS)  temperature  from  83  degrees 
Fahrenheit  ("F]  to  84.5  'F  and  to  add 
requirements  on  the  minimum  allowable 
nver  water  level.  The  minimum 
allowable  river  elevation  is  070  fl.  msl. 
The  maximum  allowable  UHS 
temperature  is  83  °F.  When  the  river 
water  elevation  is  above  080  ft.,  the 
maximum  allowable  UHS  water 
temperature  may  be  less  than  or  equal 
to  84.5  'F.  This  is  a  small  change  from 
TVA's  application  and  does  not  change 
the  substance  of  the  Notice  of 
Consideration  of  an  amendment  which 
the  staff  issued  in  the  Federal  Register 
on  luly  1. 1988  on  TVA's  application  for 
TS  88-21.  TVA  agreed  to  this  small 
change  to  its  application  in  a  telephone 
conference  call  on  August  11.  1988. 

In  addition,  the  wording  of  LCO  37. 5 
and  surveillance  requirement  (SRJ  4.7.5 
is  modified  to  clearly  specify  that  the 
UHS  temperature  limit  applies  to  the 
essential  raw  cooling  water  (ERCW) 
supply  header  water  temperature,  the 
action  statement  and  the  surveillance 
requirements  are  modified  to  be 
consistent  wilh  the  addition  of  an  LCO 
for  the  reservoir  level,  and  the  bases  are 
modified  to  reflect  these  changes. 

The  SR  4.7.5.2  for  Unit  1  is  also 
deleted  because  it  was  inadvertently 
reissued  in  Amendment  12  dated  March 
25,  1982  after  being  deleted  in 
Amendment  8  dated  July  5. 1981. 

Date  of  issuance:  August  15. 1988. 

Effective  date:  August  15. 1988. 

Amendment  Nos.:  79.  70. 

Facility  Operating  Licenses  .Nos. 
DPR-77  and  DPR-79.  Amendments 
revised  the  Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register  fuly  1. 1988  (53  FR  25023).  The 
Commission  s  related  evaluation  of  the 
amendment  is  contained  in  a  Safely 
Evaluation  dated  August  15, 198a 

No  significant  hazards  consideration 
comments  received:  No. 

lujcol  Public  Document  Room 
location:  Chattanooga-Hamilton  County 


Library,  1001  Broad  Street  Chattanooga. 

Tennessee  37402. 

Tennessee  V'allev  Authority.  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County.  Tennessee 

Date  of  applications  for  amendments: 
August  14.  November  10,  and  December 
28. 1987  (TS  87-36,  87-42  and  87-43). 

Brief  description  of  amendments: 
These  amendments,  based  on  the 
applications  dated  November  10  and 
December  28,  1987  (TS  87-42  and  87-43), 
revise  Table  3.&-2,  Motor  Operated 
Valves  Thermal  Overload  Protection, 
and  Surveillance  Requirement  (SR) 
4.6.2.1.b.  Containment  Spray  System,  of 
the  Sequoyah  Units  1  and  2  Technical 
Specifications  (TS).  The  revisions  are  to 
(l)add  three  motor  operated  valves  to 
Table  3.8-2  and  (2)  revise  the  SR  on  the 
containment  spray  pumps  to  require  a 
differental  pressure  of  greater  than  or 
equal  to  143  psi  differential  (psid) 
pressure  at  a  pump  How  rale  greater 
than  or  equal  to  4750  gpm.  The 
application  dated  December  2a  1987 
withdrew  the  earlier  apphcation  dated 
August  14, 1987  (TS  87-36). 

Dote  of  issuance:  August  la  1988. 

Effective  date:  August  la  1988. 

Amendment  Nos.:  80.  71 . 

Facility  Operating  Licenses  Nos. 
DPR-77  and  DPR-79.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register  (TS  87-42)  February  10, 1988 
(53  FR  3960)  and  (TS  87-43)  April  20. 
1988  (53  FR  13022).  respectively.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  16. 198a  . 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location-  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street.  Chattanooga. 
Tennessee  37402. 

The  Cleveland  Electric  Illuminating 
Company,  Uuquesne  U^hl  Company, 
Ohio.Edison  Company.  Ppnn*^vlvania 
Power  Company,  Toledo  f.dison 
Company.  Docket  .\o.  50-410.  Perry 
Nuclear  Power  Plant.  Unit  .So.  I,  Lake 
County,  Ohio 

Dote  of  application  for  amendment 
February  12. 1988  as  amended  May  20, 
1988. 

Brief  description  of  amendment  The 
amendment  revised  the  limiting 
conditions  for  operation  related  to 
reactor  coolant  system  leakage 
detection  methods. 

Date  of  issuance:  August  18. 196a 

Effective  date:  August  la  1988. 

Amendment  No.  la 
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Facility  Operating  License  No.  NPF- 
58.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  19.  1988  (53  FR  5062) 
and  June  16. 1968  (53  FR  22590). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  16. 1968 

No  significant  hazards  consideration 
comments  received:  Yes 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753  Main 
Street,  Perry,  Ohio  44081. 

V'ermonI  Yankee  \u(-lear  Power 
Corporation.  Docket  No.  50-271, 
\  ermont  Yankee  Nuclear  Power  Station. 
\  ernon.  \ermont 

Dule  of  application  for  amendment: 
November  26, 1986  as  supplemented  by 
letters  dated  December  2, 1986.  February 
12.  October  9,  and  October  16. 1987:  and 
January  5  and  March  16,  1988. 

Brief  description  of  amendment:  The 
amendment  modifies  paragraph  3.G.  of 
the  license  to  require  compliance  wilh 
the  amended  Physical  Security  Plan. 

Dale  of  issuance:  August  25. 1988. 

Effective  date:  August  25, 1988. 

Amendment  No.:  107. 

Facility  Operating  License  No.  DPR- 
28:  Amendment  revised  the  license. 

Date  of  initial  notice  in  Federal 
Register  May  4. 1988  (53  FR  15019)  and 
May  la  1988  (53  FR  17794). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  25. 1968. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library.  224 
Main  Street.  Brattleboro,  Vermont  05301. 

X'irjjinia  Electric  and  Power  Company. 
Diuket  Nos.  50-280  and  50-281.  Surry 
Power  Station,  Unit  Nos.  1  and  2.  Surry 
County,  Virginia. 

Date  of  application  for  amendments: 
May  25. 1988. 

Brief  description  of  amendments: 
These  amendments  revised  Table  6.1-1, 
"Minimum  Shift  Crew  Composition"  of 
the  Technical  Specifications  for  Surry 
Units  1  and  2.  to  increase  the  minimum 
shift  manning  requirements  for 
Auxiliary  Operators  (AO)  from  three  to 
four.  This  change  provides  additional 
assurance  for  compliance  with  the 
requirements  of  10  CFR  Part  50. 
Appendix  R. 

Date  of  issuance:  August  1.  1988. 

Effective  date:  August  1. 1988. 

Amendment  Nos.  J23  and  123. 

Facility  Operating  License  Nos.  DPR' 
32  and  DPR-37:  Amendments  revised 
the  Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register  June  29. 1988  (53  FR  24522)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  1. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary.  Williamsburg. 
Virginia  23185. 

NOTICE  OF  ISSUA.NCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  LICENSE  AND  FINAL 
DETERMINATION  OF  NO 
SIGNIFICANT  HAZARDS 
CONSIDERATION 

During  the  period  since  publication  of 
the  last  biweekly  notice,  individual 
notices  of  issuance  of  amendments  have 
been  issued  for  the  facilities  as  listed 
below.  TTiese  notices  were  previously 
published  as  separate  individual 
notices.  They  are  repeated  here  because 
this  biweekly  notice  lists  all 
amendments  that  have  been  issued  for 
which  the  Commission  has  made  a  final 
determination  that  an  amendment 
involves  no  significant  hazards 
consideration. 

In  this  case,  a  prior  Notice  of 
Consideration  of  Issuance  of 
Amendment  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing  |vas  issued,  a  hearing  was 
requestedL^nd  the  amendment  was 
issued  before  any  hearing  because  the 
Commission  made  a  final  determination 
that  the  amendment  involves  no 
significant  hazards  consideration. 

Details  are  contained  in  the  individual 
notice  as  cited. 

Sacramento  Municipal  Utility  District, 
Docket  Nos.  50-312,  Rancho  Seco 
Nuclear  Generating  Station.  Sacramento, 
California 

Date  of  amendment  request  July  1, 
1988. 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  relating  to  Section  6.0, 
Administrative  Controls,  by  removing 
the  organization  charts. 

Date  of  publication  of  individual 
notice  in  Federal  Register  August  12, 
1988  (53  FR  30501). 

Expiration  date  of  individual  notice: 
September  12. 1988. 

Local  Public  Document  Room 
location:  Sacramento  Public  Librarj'.  828 
I  Street.  Sacramento.  California  95814. 


Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company.  Docket  No  50-346.  Davis- 
Besse  Nuclear  Power  Station.  Unit  No.  1. 
Ottawa  County.  Ohio 

Date  of  application  for  amendment 
|uly  15. 1988. 

Brief  description  of  amendment  The 
amendment  would  delete  License 
Condition  2.C.(3)(t]  and  would 
incorporate  Item  2  of  the  condition  as  a 
Technical  Specification  surveillance 
requirement.  Additionally,  the 
applicability  of  TS  Section  4.0.4  to 
Auxiliary  Feedwaler  Surveillance 
Requirements  would  be  clarified. 

Date  of  individual  notice  in  Federal 
Register  August  la  1988  (53  FR  30881). 

Expiration  date  of  individual  notice: 
September  15, 1988. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library,. 

Documents  Deportment,  2801  Bancroft 
Avenue.  Toledo.  Ohio 43606. 

Public  Ser\'ice  CompanN  of  New 
Hampshire  Docket  No.  50— M3.  Seabrook 
Station,  Unit  1.  Rockingham  County. 
New  Hampshire 

Date  of  amendment  request  July  8, 
1988  as  supplemented  on  August  8,.  1988 

Description  of  amendment  request: 
Revise  tlie  technical  specification 
selpoints  for  the  pressurizer  pressure. 
pressurizer  water  level,  and  steam 
generator  water  level  channels  as  a 
result  of  replacmg  the  Veritrak/Tobar 
transmitters  with  Rosemount 
transmitters. 

Date  of  publication  of  individual 
notice  in  Federal  Register  August  26. 
1988  t53  FR  32805). 

Expiration  date  of  individual  notice: 
September  26.  I98a 

Local  Public  Document  Room 
location:  Exeter  Public  Library, 
Founders  Park,  Exeter.  New  Hampshire 
03833. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY* 
OPCR.MING  LICENSE  AND  FINAL 
DFTERMISATION  OF  NO 
SIGNIFICANT  HAZARDS 
CONSIDERATION  AND 
OPPORTUNITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCUMSTANCES) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954.  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
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Jhf  Commission  hits  m^de  dppropriate 
tindings  ds  required  by  the  Act  and  the 
Commission's  ruies  and  reguiaUoas  in  10 
CFR  Chapie:  I,  which  are  set  forth  ia  the 
license  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  wi4h  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  rs3uance.  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  AmendmerH  and  Proposed 
No  Stgnificanl  Hazards  Consideration 
Determination  and  Opportunrty  for  a 
Hearing.  For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity  for 
pubhc  comment  or  has  used  locai  media 
lo  provide  notice  to  the  public  in  the 
drea  surrounding  a  licensee's  Facility  of 
the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
rf?asonabie  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  raeana  of 
communication  for  the  public  lo  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  comments  have  been 
recorded  or  transcribed  as  appropriate 
•md  the  licensee  has  been  informed  of 
the  public  comments. 

in  circnmstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
f  ither  resumption  of  operation  or  of 
mcrease  in  power  output  up  to  Che 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
iipportunity  ta  provide  for  public 
comment  on  its  no  significant  hazards 
detenmnatton.  In  such  case,  the  license 
amendment  has  been  issued  without 
'>pportunity  for  comment.  If  there  has 
t'cn  some  time  tor  public  comment  but 
•■53  than  30  days,  the  Commission  may 
provide  an  opportunity  for  public 
comment.  If  comments  have  been 
requested,  it  is  so  stated.  In  either  event. 
the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  arry 
required  hearing,  where  it  has 
determined  thai  no  sigmficanl  hazards 
consideration  ia  involved. 

The  Commission  has  applied  the 
siandards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
h.izards  consideratioa  The  basis  for  this 
determmatiou  a  contained  in  the 
documents  related  to  thiB  action. 


A'jcordmgly,  rh*  amendments  have  been 
i:iHued  and  made  oifectjve  tt«  milirated. 

L'nless  otherwiae  indicated,  the 
Commisaion  has  determined  that  these 
amendmanta  Moti&fy  the  criteria  for 
categoncal  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Coramtssion  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  5a.l2fb)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  mdicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment.  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street.  fMW..  Washington. 
DC.  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addresued  to  the 
U.  S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Attention: 
Director.  Division  of  Reactor  Projects. 

The  Commission  is  also  offering  an 
opportunity  fur  a  hearing  with  respect  to 
the  issuance  of  the  amendments.  By 
October  7. 1988.  the  licensee  may  file  a 
request  for  a  hearmg  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  Z  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Comnusaion  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  CommisBion  or  by  the  Chainnan 
of  the  Atomic  Safety  and  Licensing 
Board  Panel.  wiH  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particulariry  the  inlereal  of 
the  petitioner  in  the  proceeding  tind  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specificaHy  explain  the  reasona 
why  intervention  should  be  permitted 


with  parncuiar  referi^nce  to  the 
following  factors.  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  lo  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  uf  the  petitioner's 
property  finantuil.  or  other  interest  in 
the  proceeding:  and  |3|  the  possifiJc 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  an  the 
petitioner's  interest.  The  petition  should 
also  Identify  the  specific  <i9pect(s)  of  the 
subject  matter  of  the  procueding  as  to 
which  petitioner  wi.shes  to  mter\'ene 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  sabsfy  the  specificity 
requirements  deaiTibed  above. 

Not  later  than  fifteen  (15)  days  prior  lo 
the  first  prehearing  conference 
scheduled  in  the  pmceeding.  a  petitioner 
shaU  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity  Contentions  shall 
be  limited  to  matters  withm  tlie  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fads  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  re.spect  to  at  least  one 
contention  will  not  be  permitted  to 
pariicipate  as  a  party. 

Those  permitted  lo  intervene  become 
parties  to  the  proceeding,  subject  lo  any 
limitations  in  the  order  granting  leave  lo 
intervene,  and  have  the  opportunity  to 
partidpale  fully  in  the  conduct  of  the 
hearing,  including  the  opportumty  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  ameadment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  (he 
amendment.  Any  hearing  held  would 
take  place  white  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  lo  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  lo  the  Commisaion's  Public 
Document  Room.  1717  H  Street.  NW,. 
Washington.  DC.  by  the  above  date. 
Where  pclitions  are  filed  during  the  last 
ten  (lOj  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  loll-free 
telephone  cali  to  Western  Union  at  t- 
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(800)  325-«X)0  (in  Missouri  1-(8001  M2- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Ideolification 
Number  3737  and  the  following  message 
addressed  to  [Project  Director): 
petitioner's  name  and  telephone 
number:  date  petition  was  mailed;  plant 
name:  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  ihe  presiding  ofRcer  or  the 
Atomic  Safety  and  Licensing  Board,  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.7l4(a}fl)(i)- 
(v)  and  2.7i4(dl. 

Power  Authority  of  The  State  of  New 
York.  Docket  No.  50-286.  Indian  Point 
Unit  No.  3,  Westchester  Counts .  New 
York 

Date  of  application  for  amendment: 
August  16, 1988,  as  supplemented 
August  18.  198& 

Brief  description  of  amendment  The 
amendment  revises  Technical 
Specification  3  to  permit  the  plant  lo 
operate  with  a  service  water 
temperature  above  90  'F  for  up  lo  seven 
hours  before  reaching  the  hot  shutdown 
condition  via  nonnal  operating 
procedures.  This  Technical  Specification 
will  expire  on  October  1. 1988. 

Date  of  issuance:  Austin  19. 1988. 

Effective  dote:  August  19,  1988. 

Amendment  No :  82. 

Facility  Operating  License  No.  tPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  sigmficanl  hazards 
consideration:  No.  The  Commission's 
related  evaluation  of  the  amendment, 
consultation  with  the  State,  and  final 
determination  of  no  significant  hazards 
consideration  are  contained  m  a  Safety 
Evaluation  dated  August  19.  1988. 

Local  Public  Docnmmt  Room 
locativn:  White  Plains  Public  Library. 
100  Martme  Avenue.  White  Plains.  New 
York  lOeOl- 

Attorncy  far  licensee:  Mr.  Charles  Kt 
Pratt.  10  Columbus  Circle.  New  York. 
New  York  10019. 

NRC  Project  Director.  Robert  A 
Capra,  Director.  »,r* 


Consolidated  Edii>oo  Company  of  New 
York.  Docket  No.  50-247.  Indian  Point 
Nuclear  Generating  I'nit  No.  2. 
Westchester  County.  New  York 

Date  of  application  for  amendment 
August  4. 1988.  as  supplemented  August 
5,  10,  16  and  18. 198a 

Brief  description  of  amendment 
request  l^xi  amendment  temporarily 
raises  the  design  linut  for  the  maximum 
service  water  inlet  temperature  to  90  "F 
to  accommodate  the  increase  in  Hudson 
River  water  lemperature  resulting  from  a 
combination  of  a  prolonged  drought  and 
heat  wave.  The  previous  temperature 
limit  provided  by  Technical 
Specification  (TS)  5.2. C.  'Containment 
Systems."  TS  Basis  page  .1.3-10.  and 
Updated  Final  Safety  Analysis  Report 
Table  9.5-1.  "Essenlial  Service  Water 
Requirements  at  75  'F  River  Water 
Temperature."  was  85  'F  This  85  'F 
temperature  limit  shall  be  reinstated  at 
12.01  a.m.  on  October  1.  1988.  The 
licensee  has  commilled  to  placing  the 
plant  in  hot  shutdown  within  five  hours, 
through  an  orderly  plant  shutdown 
utilizing  normal  plant  operating 
procedures,  if  service  water  temperature 
remains  above  90  'F  over  a  two  hour 
period. 

Date  of  issuance:  August  19. 1988. 

Effective  date:  This  license 
amendment  is  temporary  and  is  to  be 
used  only  once.  This  amendment 
became  effective  upon  issuance  on 
August  19,  1988  and  shall  expire  at  12:01 
a.m.  on  October  1. 1968. 

Amendment  No.:  135. 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications,  Technical  Specification 
Basis  and  the  Updated  Final  Safety 
Analysis  Report. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No,  The  Commission's 
related  evaluation  of  the  amendment. 
finding  of  emergency  circumstances,  and 
final  determination  of  no  significant 
hazards  consideration  are  contained  in 
e  Safety  Evaluation  dated  August  19, 
1988. 

A  ttorney  for  licensee:  Brent  U 
Brandenburg.  Esq..  4  Irving  Place.  New 
York.  New  York  10003. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Marline  Avenue.  White  Plains,  New 
York.  10810. 

NRC  Project  Director  Robert  A. 
Capra.  Director. 

DateUat  Rock  villa.  Maryland,  this  iHt  duy 
of  Sepletnber  1966. 


Vol  the  Nuclear  Regulatory  CommiMioo. 
Steven  A.  VaigB. 

Director.  Division  of  Reactor  ProiecU-l/f  I. 
Office  of  Nuclear  Reactor  ReguiatioD. 


(Docket  Mo.  S0-3M1 

At^>ama  Power  Co^  Exemption 

I. 

Alabama  Power  Company  (the 

licnnseel  is  the  holder  of  Facility 
Operaling  Ijcense  No,  NPF-8.  which 
authorizes  operation  of  the  loseph  M 
Farley  Nuclear  Plant.  Unit  2  (Farley  2  or 
Unit  2).  a  pressurized  water  reacltir 
located  in  Houston  County  near  Dothaa 
Alabama.  The  license  provides,  among 
other  things,  that  the  facility  is  subiecl 
to  all  rules,  regulations  and  Orders  of 
the  Nuclear  Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

11. 

Section  50  .SSa(g)(4Mii)  to  10  CFR  Pari 
50  requires  that  mservice  examinations 
of  components,  inservice  tests  to  verify 
operational  readiness  of  pumps  and 
valves  who«e  function  is  required  for 
safety,  and  system  pressure  tests,  shall 
comply  with  requirements  of  the  lastesl 
Edition  and  Addenda  of  the  ASME  Code 
for  each  successive  120-month 
inspection  interval.  These  intervals  start 
from  the  date  of  commercial  operation 
of  llie  facibly.  Thus,  the  second  ten-year 
inter\'al  for  Fariey  2  would  begm  on  July 
31,  1991. 

By  letter  dated  fune  22. 1988.  the 
licensee  requested  an  exemption  from  10 
CFR  50.55a(gl(4)(iiJ  from  the  next 
schedule  for  updating  (Inly  31. 1991)  the 
Inservice  Inspection  (ISI)  Program  and 
Inservice  Testing  (1ST)  Program  for 
Farley  2. 

The  licensee  proposes  lo  make  the 
Unit  2  ISI  and  1ST  programs  essentially 
identical  to  the  existmg  Unit  1  program. 
The  licensee  proposes  to  implement  the 
ASME  Code  1963  Edition  and  Summer 
1983  Addenda  during  the  Farley  2  sixth 
refueling  outage  (March  1989)  for  the 
remainder  of  the  Farley  2  first  ten-yedr 
interval.  The  1983  Edition  and  Summer 
1983  Addendd  would  remain  effective 
for  the  Farley  1  secund  ten- year  inter\al 
which  commences  on  ]uly  31. 1991.  In 
support  of  its.  request  the  licensee 
provided  supportmg  reasons  for 
issuance  of  an  exemption  from  thr 
program  update  requirements  of  10  CFR 
50.55a(«)t4|ii)  pursuant  to  10  CFR  50.12 
for  Farley  2. 

m. 

The  Commission  staff  has  reviewed 
the  request  and  has  determined  that  this 
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action  would  provide  a  common  ASME 
Code  of  record  start  date  for  Farley  1 
and  Farley  2.  Inherent  administrative, 
technical,  and  coet-savmH  advantages 
for  the  licensee  and  for  the  Commission 
staff  are  apparent.  Without  granting  of 
the  exemption,  the  licensee  would 
prepare  and  implement  ISI  and  1ST 
programs  for  Unit  2.  which  are  different 
from  those  being  reviewed  for  Unit  1, 
using  ASME  Code  Editions  and 
Addenda  existing  one  year  prior  to  the 
luly  31. 1991  start  date  of  the  next  120- 
month  interval.  The  Commission  staff 
would  then  be  required  to  review  the 
separate  programs  and  associated  relief 
requests  for  Farley  2. 

The  Farley  1  ISI  and  iST  updated 
programs  implemented  on  December  1. 
1987,  remain  under  review  by  the  staff. 
The  Farley  2  programs  would  be  made 
similar  to  these  Farley  1  programs.  The 
staff  has  determined  that: 

1.  The  Farley  units  are  nearly 
identical  designs  and  only  one  ISI  and 
IST  program  will  be  adequate  to  meet 
Ihe  basic  intent  of  10  CFR  50.55a(g). 
Application  of  a  slnct  reading  of  the  rule 
is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule  and, 
therefore,  the  special  circumstances 
required  by  10  CFR  50.12|2)(ii)  are  met. 

2.  There  should  be  minimal  or  no 
increase  m  risk  of  failure  of  safety 
related  pumps,  valves  and  other 
components  resulting  from  the  use  of 
common  ISI  and  IST  programs  for  the 
remainder  of  the  operating  life  of  the 
two  units. 

3-  The  use  of  only  one  program 
instead  of  two  separate  programs  by 
operators  and  maintenance  personnel 
will  increase  plant  safety  through  the 
simplification  and  standardization  of 
plant  testing  procedures  and  testing 
requirements.  The  use  of  uniform 
procedures  for  both  units  may  reduce 
the  chance  of  personnel  errors  during 
tests  and  surveillances 

4.  The  change  will  result  in  a  savings 
of  manpower  requirements  for  the 
licensee,  as  well  as  for  the  Commission 
staff. 

The  purpose  of  the  rule,  as  it  currently 
exists.  19  to  assure  periodic  updating  of 
ISI  and  IST  praclicefl  to  conform  to 
industry  changes  on  a  120-month 
schedule  in  order  that  any 
improvements  in  code  provisions  may 
be  periodically  incorporated  in  plant 
inspection  and  testing  programs.  Section 
XI  Code  changes  generally  deal  with 
practical  considerations  of 
implementation  or  the  application  of 
new  developments.  The  safety  aspects 
of  the  code  remain  relatively  unchanged 
from  edition  to  edition.  The  ilnit  2 
programs  will  be  updated  three  years 


ahead  of  the  next  required  update.  The 
Unit  1  programs  now  under  staff  review 
were  updated  in  1987  to  the  1983  Edition 
through  the  Summer  1983  Addenda  of 
the  ASME  Code  Thus.  Ihe  Unit  1  and 
Unit  2  programs  would  both  utilize  the 
1983  Edition  through  the  Summer  1983 
Addenda  until  December  1, 1997. 
Updating  Ihe  Farley  2  program  three 
years  in  advance  of  the  required  update 
is  consistent  with  the  purpose  of  the 
regulation  and  will  provide  a  level  of 
safety  comparable  to  the  later  code  and 
will  incorporate  code  improvement 
earlier  than  required. 

The  licensee  states  that  an  attempt 
has  been  made  to  complete  the 
maximum  number  of  ISI  inspections 
permitted  by  the  Code  for  Farley  2 
during  the  first  two  inspection  periods. 
Since  the  third  forty-month  ISI  period 
for  Farley  2  began  on  March  30. 1988,  Ihe 
only  remaining  refueling  outages  [March 
1989  and  September  1990)  do  not  allow 
sufficient  time  to  complete  all  remaining 
inspections  to  the  1974  Edition. 
Therefore,  the  licensee  proposes  to  use 
Ihe  1983  Edition  through  Ihe  Summer 
1983  Addenda  of  Ihe  ASME  Code  for  the 
third  forty-month  period  of  the  first  ten- 
year  interval  on  Farley  2.  Because  the 
later  Code  Edition  and  Addenda  wit] 
provide  adequate  assurance  of  the 
integrity  of  safety  related  pumps,  valves 
or  other  components,  the  Commission 
staff  tinds  this  acceptable. 

In  order  to  provide  Ihe  licensee  with 
administrative  flexibility  and  yet  meet 
the  intent  of  the  regulation  to  update  ISI 
and  IST  programs  at  120-month 
intervals,  the  staff  has  determined  that 
an  exemption  to  10  CFR  50.55a(g)(4)(ii). 
as  requested  by  the  licensee  pursuant  to 
10  CFR  50.12.  should  be  granted. 

IV. 

Accordingly,  the  Commission  has 
determined  thai,  pursuant  to  10  CFR 
50.12(a).  the  exemption  requested  by  the 
licensee's  letter  of  |une  22.  1988  is 
authorized  bv  law  and  wil)  not  endanger 
life  or  property  or  the  common  defense 
and  security,  and  is  otherwise  in  the 
public  interest  and  that  special 
circumstances  are  present  as  set  forth  in 
10  CFR  50,12|a)(2)(n).  The  Commission 
herehy  grants  the  licensee  an  exemption 
from  the  requirements  of  10  CFR 
50  55d[g)(4)|ii).  as  it  relates  to  the  120- 
monlh  inspection  interval  for  inser^'ice 
examination  of  components,  inservice 
tests  to  verify  operational  readiness  of 
pumps  and  valves,  and  system  pressure 
tests  for  Farley  2. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that 
granting  this  exemption  will  have  no 


signincant  impact  on  the  environment 
(53  FR  32950). 

This  exemption  la  effective  upon 
issuance. 

Dated  at  Rorkville,  Maryland,  ihia  31st  day 
of  August.  1988 

For  Ihe  Nuclefir  Regulatory  Commission, 
Steven  A.  Varga, 

Dimctor.  Djvision  of  Reactor  Projects  l/ll. 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc  SB-2()Z52  Piled  9-^-^8:  B:45  am) 
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IDocket  No.  50-3201 

GPU  Nuclear  Corp.;  Exemption 

I 

GPU  Nuclear  Corporation. 
Metropolitan  Edison  Company,  lersey 
Central  Power  and  Light  Company  and 
Pennsylvania  Electric  Company 
(collectively,  the  licensee)  are  the 
holders  of  Facility  Operating  License 
No.  DPR-73.  which  had  authorized 
operation  of  the  Three  Mile  Island 
Nuclear  Station.  Unit  2  (TMI-2)  at  power 
levels  up  to  2772  megawatts  thermal. 
The  facility,  which  Is  located  in 
Londonderry  Township.  Dauphin 
County,  Pennsylvania,  is  a  pressurized 
water  reactor  previously  used  for  the 
commercial  generation  of  electricity. 

By  Order  for  Modification  of  License, 
dated  luly  20.  1979,  the  licensee's 
authonty  to  operate  the  facility  was 
suspended  and  the  licensee's  authority 
was  limited  to  maintenance  of  the 
facility  in  the  present  shutdown  cooling 
mode  (44  FR  45271).  By  further  Order  of 
Ihe  Director,  Office  of  Nuclear  Reactor 
Regulation,  dated  February  11.1980,  a 
new  set  of  formal  license  requirements 
was  imposed  to  reflect  the  poat-acadent 
condition  of  the  facility  and  to  asure  the 
continued  maintenance  of  the  current 
safe,  stable,  long-term  cooling  condition 
of  the  facility  (45  FR  11292).  The  license 
provides,  among  other  things,  that  it  is 
subject  to  all  rules,  regulations  and 
Orders  of  the  Commission  now  or 
hereafter  in  effect. 

II 

By  letter  dated  December  28.  1987. 
which  discussed  Revision  3  of  the  TMI-2 
Licensed  Operator  Requalification 
Progam,  the  licensee  requested 
exemptions  from  requirements  of  10  CFR 
55.59.  "Requalification  "  Specifically,  the 
licensee  requested  exemption  from  the 
requirements  of  10  CFR  55.59(c)(2). 
Lectures,  subtecls  (tv)  and  (v). 
Subsection  (2)  to  10  CFR  55  59(cj 
requires  that  the  operator  requalification 
program  contain  preplanned  lectures  on 
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a  reguliir  and  continuing  basis 
throughout  the  license  period  in  areas 
where  eraphapis  in  scope  and  depth  of 
coverage  is  needed.  Nine  topics  are 
listed  m  the  regulations.  The  licensee 
has  requested  exemption  from  topics  (iv) 
Plant  proleclion  systems  and  (v) 
Engineered  safely  systems. 

The  licensee  has  also  requested 
exemption  from  5  55.59(c)(3).  On-the-job 
Training,  subsection  (i).  items  (A) 
thorugh  (AA).  The  regulations  required 
under  $  55.59(c)(3)  that  the 
requaUfication  program  include  on-the- 
job  training  so  that  each  licensed 
operator  munipulates  Ihe  plant  controls 
and  each  licensed  senior  operator  either 
manipulates  the  controls  or  directs  Ihe 
activities  of  individuals  during  plant 
control  manipulations.  The  manipulation 
m  ust  consist  of  a  set  of  specified 
manipulations  corresponding  to  various 
plant  evolutions  applicable  to  Ibe  plant 
design.  Section  10  CFR  55.59(c)(3)(iHA) 
through  (AA)  specifies  the  various  plant 
evolutions  for  which  all  operators  will 
be  required  lo  manipulate  the  facilily 
controls  annually  or  in  some  cases 
biannually  during  the  term  of  the 
licensed  operator's  or  senior  operator's 
license.  They  can  be  performed  at  the 
plant  or  on  a  simulator.  The 
manipulations  required  include  plant 
startup,  plant  shutdown,  manual  control 
of  feedwater.  loss  of  coolant  events, 
turbine  trip,  reactor  trip,  and  loss  of 
electric  power. 

in 

TMI-2  fs  currenlly  in  a  post -accident, 
cold  shuldovkm.  long-term  cleanup  mode, 
with  sufficient  decay  h*!al  removal 
assured  by  direct  heal  loss  from  the 
reactor  coolant  system  lo  Ihe  reactor 
building  atmosphere.  The  licensee  is 
presently  engaged  in  defueling  the 
damaged  reactor,  decontaminating  the 
facility  and  readying  the  plant  for  long- 
term  storage.  The  requirements  to 
maintain  safety  related  systems  have 
been  deleted  from  the  TMI-2  operating 
license-  The  present  unconventional 
configuration  of  the  TMl-2  plant  does 
not  allow  the  conventional  evolutions 
normal  to  an  operating  facilily. 

The  licencee  has  requested  exemption 
from  Ibe  requirement  to  include 
preplanned  lectures  in  the 
requalification  program  throughout  Ihe 
individual  8  bcense  period  on  Plant 
Protection  Systems  and  Engineering 
Safety  Systems. 

The  Reactor  Protection  and  Ihe 
Engineercing  Safety  Features  Actuation 
System  conslitute  the  Plant  Protection 
Systems  at  7'M1~2.  Both  of  these  tysletnfi 
have  been  di»abied.  The  Reactor 
Protection  System  is  currenlly  used  only 


for  plant  monitoring.  The  monitormg 
capability  of  the  portions  of  the  system 
thai  are  still  functioning  are  addressed 
in  the  "Plant  Instrumentation  and 
Control  Systems"  lecture. 

There  currently  is  no  requirement  in 
the  TMI-2  license  lo  maintain  ihe 
Engineered  Safely  Features  Actuation 
System  and  no  training  on  this  system  is 
included  in  the  requaUfication  program. 

The  licensee  has  also  requested  that 
they  be  exempted  from  control 
manipulations  required  by  10  CFR 
55.59(c)(3)(i).  subsections  (A|  through 
(AA).  In  lieu  of  the  requirements  to 
perform  the  specific  manipulations 
required  by  the  regulations,  the  licensee 
has  included  in  the  TMI-2  Licensed 
Operator  Requalification  Training 
lYogram  abnormal  and  emergency 
evolutions  that  are  applicable  to  TMl-2 
in  its  current  condition.  These 
evolutions  provide  a  more  meaningful 
requalification  training  program  for  ihe 
TMl-2  licensed  operators.  The  licensee 
believes  that  the  current  requalification 
program,  which  .specifies  completion  of 
specific  evolutions  ihrough  the  plant 
drill  program,  satisfies  the  intent  of  the 
regulation. 

Verification  by  an  NRC  subject  matter 
expert  has  confirmed  that  exemptions  lo 
the  requirement  sof  10  CFR  55.59(cK2) 
and  10  CFR  55.59(c)(3)(j}  are  appropriate 
and  relevant  to  the  present  conditions  of 
TMI-2. 

IV 

Accordingly,  ihe  Commission  has 
determined  thai  pursuant  to  10  CFR 
55.11.  these  exemptions  are  authorized 
by  law.  wilt  not  endanger  life  or 
property  and  are  otherwise  in  the  public 
interest. 

Accordingly,  the  Commission  hereby 
grants  exemption  from  the  requirements 
oflOCF*R  55  59(cl(21.  subsections  (iv) 
and  (v).  and  10  CFR  55.59(c)(3)(i)  items 
(A)  through  (AA). 

Pursuant  to  10  CFR  51.32.  the 
commission  has  determined  that 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(53  FR  33562). 

This  exemption  is  elective  as  of  Ibe 
date  of  issuance. 

Dated  at  RockviUe.  Maryland,  this  Slst  day 
of  August.  1988. 

For  \he  Nuclear  Regulatory  Coramission. 
Steven  A.  Varga. 

Director.  Division  of  Reactor  Projects  l/li 
Office  of  Nuclear  Reactor  Regulatioo. 
|FK  noc.  66-20253  Filed  »-«-B8:  8:46  am) 
aiLUMOCOOC  TSIO^MI 


I  Docket  No.  030-20318;  Ucense  No.  SS- 
231S5-01  EA88-t66I 

Midwest  Wfretine  Logging  and 
PerloraUng.  Inc.:  Order  Suspending 
License  And  Order  To  Show  Cause 
Why  License  Should  Not  Be  Revoked 
(Eftedtve  immediately) 

1 

Midwest  Wirelme  logging  and 
Perforating.  Inc.  (licensee),  doing 
business  as  Midwest  Logging  and 
Perforating.  Inc..  is  the  holder  of 
Material  License  No.  35-23155-01  issued 
by  the  Nuclear  Regulatory  Commission 
(NRC  or  Commission)  on  November  30. 
1984.  The  license  is  due  lo  expire  on 
November  30. 1989.  The  license 
authorizes  the  licensee  to  possess  and 
ust?  sealed  sources  oramericiuro-241 
and  cesium-137  for  oil  and  gas  well 
logging. 

II 

On  lune  8. 1988.  and  NRC  Region  IV 
inspector  conducted  an  inspection  at  Ihe 
licensee's  facilily  in  Seminole. 
Oklahoma.  On  the  morning  of  lune  8.  the 
NRC  inspector  found  Mr.  Steven  Smith, 
the  licensee's  owner  and  operator, 
preparing  to  depart  the  licensee's 
facility  with  a  3-curie  americium  well- 
logging  source  loaded  on  the  licensee's 
truck,  for  what  Mr.  Smith  slated  would 
be  his  first  opportunity  to  use  the  source 
that  he  had  obtained  in  November  1987. 
Though  the  license  listed  another 
individual  as  the  R50,  Mr.  Smith  stated 
that  this  individual  no  longer  worked  for 
Ihe  licensee,  and  thai  Mr.  Smilh  was 
acting  as  the  RSO.  Mr  Smilh  staled  that 
the  source  had  been  kepi  in  the 
licensee's  storage  facilily  until  thai 
morning.  The  inspection  disclosed  23 
apparent  violations  of  NRC  and  license 
requirements.  They  are: 

1.  The  licensee's  failure  (o  amend  its 
license  lo  list  the  correct  Radiation 
Safety  Officer  as  required  by  License 
Condition  IB. 

2.  The  licensee's  failure  to  train  a 
worker  as  required  by  10  CFR  19.12. 

3  The  licensees  failure  to  conduct  a 
6-monlh  physical  inventory  of  sealed 
sources  as  required  by  License 
Condition  IB. 

4.  The  licensee's  failure  to  maintain  a 
utiliKation  log  as  required  by  License 
Condition  IB. 

5.  The  licensee's  unauthorized 
possession  of  a  sealed  source  in 
violation  of  License  Condition  B. 

6.  The  licensee's  failure  to  have  a 
calibrated  and  operable  survey  meter  as 
required  by  10  CFR  39  33(a) 

7.  The  licensee's  failure  to  perform  an 
inspection  of  the  source  holder.  Jogging 
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tools,  and  source  handling  tools  for 
defects  before  use  is  required  by  10  CFR 
39.43(a). 

d.  The  licensee's  failure  to  have  a 
program  for  semiannual  inspections  and 
routine  maintendnce  of  equipment  as 
required  by  10  CFR  39,43|b|. 

9  The  licensees  failure  to  label  a 
irdnsportatiun  cuntdiner  with  the 
radiation  caution  symbol  and  the  words 
CALTION  RADIOACTIVE 
MATERIAL' or  "DANGER. 
RADIOACTIVE  MATERIAL"  as 
required  by  10  CFR  20.203(f)  (1)  and  (2). 

10.  The  licensees  failure  (o  post 
warning  signs  on  the  radioactive 
material  storage  areas  as  required  by  10 
CFR  20.203(e)(1). 

n.  The  licensee's  failure  to  post  10 
CFR  Parts  19  and  20.  the  license,  license 
conditions,  documents  incorporated  into 
a  license  by  reference,  and  the  operating 
procedures  as  required  by  10  CFR  19.11 
(a)  and  (b). 

12.  The  licensee's  failure  to  post  Form 
N'RC-3.  "Notice  lo  Employees"  as 
required  by  10  CFR  19.11(c). 

13.  The  licensees  failure  to  perform  a 
radiation  survey  of  the  vehicle  before 
transporting  licensed  material  as 
required  by  10  CFR  30.67(b). 

14.  The  licensee's  failure  to  perform 
sur-eys  of  unrestricted  areas  as  required 
by  10  CFR  20.201  (a)  and  (b|. 

15  The  licensee's  failure  to  perform 
quarterly  surveys  of  the  radioactive 
materials  storage  areas  as  required  by 
License  Condition  18. 

16.  The  licensee's  failure  to  perform 
leak  tests  of  the  sealed  source  at  the 
required  6-month  frequency  as  required 
by  License  Condition  13. 

17.  The  licensee's  failure  to  establish 
and  maintain  procedures  for  safely 
opening  packages  in  which  licensed 
material  is  received  as  required  by 

§  20.205(a). 

18.  The  licensee's  failure  to  keep  a 
record  of  receipt  of  radioactive  material 
ds  required  by  10  CFR  30.51(a). 

19.  The  licensee's  failure  to  prepare 
sh;pping  papers  for  each  shipment  of 
rddiodctive  material  as  required  by  10 
CFR  :-l  51a)  and  49  CFR  172.200(d). 

20  The  licensee's  failure  to  label  a 
f:oniainer  of  radioactive  material  used  in 
transporlation  wifh  the  appropriate 
RADIOACTIVE  WHITE— I. 
RADIOACTIVE  YELLOW— U.  or 
RADIOACTIVE  YELLOW— III  labels  as 
required  by  10  CTO  71.5ia)  and  49  CFR 
172,403. 

21.  The  licensee's  failure  to  maintaio 
Department  of  Transportation 
Specification  7A  performance  test 
records  on  file  as  required  by  10  CFR 
71.5(a)  and  49  CFR  173.415(a). 

22.  The  licensee's  failure  lo  maintain 
special  form  material  safety  analysis 


records  on  file  for  the  source  design  as 
required  by  10  CFR  71.5(a)  and  49  CFR 
173.476(a). 

23.  The  licensee's  failure  to  examine 
or  perform  appropriate  tests  of  a 
radioactive  material  package  before 
shipment  to  ensure  that  external 
radiation  and  contamination  levels  were 
within  allowable  limits  as  required  by 
10  CFR  71.5(a)  and  49  CFR  173.475(i). 

At  the  conclusion  of  the  inspection, 
the  NRC  inspector  recommended,  due  to 
Mr.  Smith's  lack  of  understanding  of 
regulatory  requirements,  that  the 
licensed  radioactive  material  be  locked 
in  the  Ucensee'a  storage  bunker  until 
NRC  concurred  on  the  resumption  of 
licensed  operations.  The  licensee  agreed 
to  do  so.  This  commitment  was 
formalized  by  a  Confirmation  of  Action 
Letter  dated  fune  9, 19B8.  Subsequently, 
additional  information  regarding  the 
licensee's  activities  was  obtained  by 
telephone  interviews. 

On  July  19. 1988.  an  enforcement 
conference  was  conducted  with  Mr. 
Smith  in  NRC  Region  IV's  offices  in 
Arlington,  Texas.  During  the 
enforcement  conference.  Mr.  Smith 
stated  that  he  had  formed  the  company 
with  a  relative,  and  that  the  license 
application  had  been  prepared  by  a 
third  party.  He  said  that  his  relative 
served  as  the  Radiation  Safety  OfHcer 
until  he  (Mr.  Smith)  purchased  all 
company  stock  in  1986.  Mr.  Smith  said 
that  at  the  time  of  the  inspection  he 
employed  only  one  other  person.  He 
acknowledged  that  the  violations  had 
occurred  and  that  prior  to  the  inspection 
he  had  never  read  the  license  nor  was 
he  aware  of  most  of  the  regulations  that 
he  had  apparently  violated.  Further,  he 
stated  that  he  would  have  to  seek 
additional  training  for  himself  and  his 
employee  in  order  to  obtain  the 
knowledge  to  understand  the  NRC  rules 
and  regulations  which  apply  to  the 
license. 

HI 

During  the  NRC  inspection  of  June  8. 
1988.  the  licensee's  equipment,  training 
of  an  employee,  and  knowledge  of  its 
license,  license  conditions,  and  NRC 
regulations  were  demonstrated  to  be 
inadequate  to  protect  health  and 
minimize  danger  to  life  and  property. 
Based  on  the  numerous  apparent 
violations  Identified,  including  failure  of 
the  licensee  to  comply  with  NRC 
approved-procedures  in  its  radiation 
protection  program,  the  licensee 
apparently  is  either  unwilling  or  unable 
to  meet  Commission  regulations.  Based 
on  the  above.  I  find  that  the  licensee  at 
the  minimum  has  acted  In  careless 
disregard  for  the  Commission's 
regulatory  requirements.  In  addition,  i 


find  that  the  licensee's  continued 
operations  may  endanger  the  public 
health,  safety,  and  interest.  Therefore.  I 
lack  the  requisite  reasonable  assurance 
that  the  hcensee  will  comply  with 
Commission  requirements  m  the  future 
and  have  determined  that  License  No. 
35-23155-01  be  formally  suspended.  1 
have  further  determined  that,  pursuant 
to  10  CFR  2.201(c).  no  prior  notice  of 
violation  is  required  and  that,  pursuant 
to  10  CFR  2.202(f).  the  suspension  should 
be  effective  immediately  pending  further 
Order. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b.  leii.  1610. 182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202  and  10  CFR  Parts  30  and  39, 
IT  IS  HEREBY  ORDERED.  EFFECTIVE 
IMMEDIATELY.  THAT: 

A.  License  No.  35-23155-01  is 
suspended  pending  further  order  and  the 
licensee  shall  not  use  byproduct 
material  in  its  possession  or  receive 
byproduct  material  except  as  provided 
for  in  Section  IV .B. 

B.  The  licensee  shaU.  (1)  continue  to 
store  alt  byproduct  material  in  its 
posses.sion  in  locked  storage,  (2)  within 
20  days  of  this  Order  transfer  all 
licensed  material  to  an  authorized 
recipient,  and  (3)  notify  Region  IV 
within  25  days  of  the  dale  of  this  Order 
of  the  completion  of  these  actions  and 
the  identity  of  the  recipient  of  the 
byproduct  material. 

C.  The  licensee  shall  show  cause,  in 
accordance  with  Section  V  below,  why 
License  No.  35-23155-01  should  not  be 
revoked. 

The  Regional  Administrator,  NRC 
Region  IV.  may.  in  writing,  relax  or 
rescind  any  of  the  provisions  in  Section 
IV  upon  demonstration  of  good  cause  by 
the  licensee. 


Pursuant  to  10  CFR  2.202(b).  the 
licensee  may  show  cause  why  this 
Order  should  not  have  been  issued  and 
why  its  license  should  not  be  revoked 
by  filing  a  written  answer  under  oath  or 
affirmation  within  20  days  of  the  date  of 
issuance  of  this  Order,  setting  forth  the 
matters  of  fact  and  law  on  which  the 
licensee  relies.  The  licensee  also  may 
answer  this  Order  by  consenting  to  the 
revocation  of  License  No.  35-23155-01. 
Upon  consent  of  the  licensee  to  the 
revocation  of  its  license,  or  upon  the 
licensee's  failure  to  file  an  answer 
within  the  specified  time,  the  Deputy 
Executive  Director  for  Regional 
Operations  may  issue  without  further 
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notice  an  Order  revoking  License  No. 
35-23155-01. 

VI 

Pursuant  to  10  CFR  2.202(b),  the 
licensee  or  any  other  person  adversely 
affected  by  this  Order  may  request  a 
hearing  within  20  days  of  the  date  of  this 
Order.  Any  answer  to  this  Order  or 
request  for  hearing  shall  be  submitted  to 
the  Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Copies  also  shall 
be  sent  lo  the  Assistant  General 
Counsel  for  Enforcement.  Office  of  the 
General  Counsel  at  the  same  address 
and  to  the  Regional  Administrator.  NRC 
Region  IV.  611  Ryan  Plaza  Drive.  Suite 
1000.  Ariington,  Texas  76011.  If  a  person 
other  than  the  licensee  requests  a 
hcanng,  that  person  shall  set  forth  with 
particularity  the  maruier  in  which  the 
petitioner's  interest  is  adversely  affected 
by  this  Order  and  should  address  the 
criteria  set  forth  in  10  CFR  2.714(d).  An 
answer  to  this  order  or  a  request  for 
hearing  shall  not  stay  the  immediate 
effectiveness  of  this  order. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
heanng.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  a  hearing  shall  be 
whether  this  Order  should  be  sustained. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland,  this  29lh  day 
of  August  1968. 

lames  Liebermsn. 

Director.  Office  of  Enforcement. 

[PR  Doc.  88-202M  Filed  9-6-88:  8:45  am) 

BILLMO  CODE  7SKM31-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regutatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange, 
Incorporated 


The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(0(1  )(Q)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
Atlanta  Gas  &  Light  Co. 

Common  Stock.  £5.00  par  value  (File 
No.  7-3865) 
Comslock  Partners  Strategy  Fund.  Inc. 

Commort£tock,  S-OOl  par  value  (File 
No.  7-3866) 
Michi^n  Consolidated  Gas  Co. 


Common  Stock,  $1.00  par  value  (File 
No.  7-3887) 
Nuveen  California  Municipal  Income 
Fund,  Inc. 

Common  Stock,  S.Ol  par  value  (File 
No.  7-3868) 
Nuveen  Municipal  Income  Fund.  Inc. 

Common  Stock,  SO.l  par  value  [File 
No.  7-3889] 
Prudential  Intermediate  Income 

Common  Stock,  SO.l  par  value  (File 
No.  7-3870) 
ACM  Government  Spectrum  Fund,  Inc. 

Common  Stock.  SO.l  par  value  (File 
No.  7-3871 ) 
Teleconnect  Co. 

Common  Stock,  S0.7  par  value  (File 
No.  7-3872) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  22, 1988, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  wl  th  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Dtvlsion  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz. 
Secretary. 
(FR  Doc.  68-20231  Filed  9-6-88;  MS  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  EX88-2:  Notice  2) 

Officine  Airierl  Maseratl  S.p.A.:  Denial 
Of  Petition  for  Temporary  Exemption 
From  Federal  Motor  Vehicle  Safety 
Standard  No.  208 

This  notice  denies  the  petition  by 
Officine  Alfieri  Maserati  S.p.A. 
(Maserati)  of  Modena,  Italy,  through 
Maserati  Automobiles  Incorporated 
(MAI]  of  Baltimore,  MD.  for  a  temporary 
exemption  from  the  passive  restraint 
requirements  of  Motor  Vehicle  Safety 


Standard  No.  208,  Occupant  Restraint 
Systems,  which  would  cover  vehicles 
manufactured  from  April  1.  1988.  to 
September  1. 1989.  The  basis  of 
Maserati's  petition  was  "that 
compliance  would  cause  |it|  substantial 
economic  hardship  and  that  lit]  has,  in 
good  faith,  attempted  lo  comply  vdlh 
[the]  standard  from  which  it  requests  lo 
be  exempted."  (15  U.S.C.  1410(a)(1)(A)). 
If  the  Administrator  is  unable  to  grant 
an  exemption  on  that  basis.  Maserati 
requested  an  exemption  on  the  basts 
"that  requiring  compliance  would 
prevent  jitj  from  selling  a  motor  vehicle 
whose  overall  level  of  safety  is 
equivalent  to  or  exceeds  thai  of 
nonexempted  motor  vehicles."  (Section 
1410(a](l)(D)). 

Notice  of  receipt  of  the  petition  was 
published  on  |uly  27, 1988,  and  an 
opportunity  afforded  for  comment  (53  FR 
28324). 

Maserati/MAI  argue  that 
"notwithstanding  a  good  faith  effort  to 
research  and  develop  passive  restraints 
over  the  last  seven  (7)  years,  significant 
financial  hardships  prevented  the 
Company  from  developing  a  passive 
system  in  time  to  comply  with  the 
phase-in  requirements."  Through  1981. 
Maserati  produced  only  350  cars  a  year 
for  all  markets,  but  at  the  end  of  1982 
introduced  the  Biturbo  series  with  the 
intent  of  providing  vehicles  of  broader 
appeal.  Present  management  took 
control  of  Maserati  at  the  end  of  1984. 
and  "investments  by  minority 
shareholders  during  late  1986 '  allowed 
Maserati  to  begin  a  new  round  of 
product  development  in  1987.  These 
investments  were  also  required  for  its 
expenditure  "of  significant  sums  on 
Chrysler-oriented  programs  and 
programs  to  enhance  fuel  economy  and 
improve  emission  control."  No 
Maseratis  were  manufactured  for  the 
U.S.  market  between  September  1987 
and  April  1988.  However,  before 
September  1. 1988.  Maserati  wished  to 
import  revised  variations  of  its  Biturbo 
series  and  a  new  larger  sport  coupe 
which  will  be  manufactured  between 
April  1. 1988.  and  September  1. 1988 
("the  1988  period  ").  The  petitioner 
sought  exemption  for  these  vehicles,  as 
well  as  for  those  produced  between 
September  1. 1988.  and  September  1. 
1989  ("the  1989  period").  Maserati 
estimates  that  importation  for  the  1988 
period  wilt  be  400  units  excluding 
convertibles,  and,  for  the  1989  period, 
1.500  units  excluding  convertibles.  To 
comply  with  the  phase-in  requirements 
of  Standard  No.  208  at  these  production 
levels,  passive  restraints  would  have  to 
be  installed  in  25%  of  the  1988  period 
imports  (or  100  vehicles)  and  40*^  of  cars 
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impi^ted  in  the  1389  period  jor  tJOO 
vf?hiciea|.  Maserati/MAJ  argue  thai 
Maserdti  is  not  capable  of  producing 
these  cars  wilh  passive  restraints,  and 
that  even  if  it  were,  the  cost  to  conform 
"would  iznposfl  an  enormous  financial 
hardship  of  the  Company.  ' 

More  specifically.  Maaerat:  states  that 
4  feasibility  study  of  passive  restraints 
v\,is  conducted  in  1991,  which  was  not 
pursued  in  the  aftermath  of  the  agency's 
rpsiTission  of  the  rule  later  that  year  In 
1984,  when  the  current  phase-in 
requirement  was  adopted.  Museratis 
limited  resources  did  not  allow  the 
immediate  devotion  of  money  and 
manpower  to  a  passive  restraint 
program,  especially  m  view  of  the  "on 
again  off  again"  history  of  the  passive 
restraint  requirement,  and  the 
possibility  that  mandatory  seat  belt 
laws  might  nullify  the  requirement.  In 
the  spring  of  1985.  the  petitioner 
contacted  a  German  consultant  who 
developed  a  system  which  "was  not 
well  received  at  Maserati.  The 
dissatisfaction  focused  on  the  system's 
unattractive  and  'cheap"  appearance 
which  would  not  meet  with  customer 
acceptance  "   '  *  "The  same  consultant 
subsequently  developed  a  motorized 
belt  system  in  1986.  but  Maserati 
concluded  that  it  "was  quite  complex 
and  of  questionable  adaptability  to 
Maserati  vehicles."  Maserati  thereafter 
concluded  it  would  have  to  develop  an 
airbag  system,  which  it  could  install  in 
100*^  of  its  production  including 
convertibles,  instead  of  a  motorized 
system  which  it  could  install  only  in 
non-convertibles  destined  for  the  U.S. 
Under  its  current  plans,  production  of 
driver  side  air  bags  will  commence  by 
May-Iune  1989.  with  passenger  side 
airbag  production  beginning  B  to  8 
months  later.  Thus,  the  company 
believes  it  has  made  a  good  faith  effort 
to  meet  the  standard. 

With  respect  to  economic  hardship, 
during  the  period  Maserati  was 
investigating  the  feasibility  of  passive 
restraints,  the  company  incurred  severe 
losses,  principally  due  to  declining  sales. 
In  1985.  at  1988  exchange  rates,  it  lost 
over  Sl4.00a000.  which  increased  to 
almost  526.000,000  in  1986  with  even 
greater  losses  anticipated  for  1987. 
Denial  of  the  petition  would  result  in  the 
halting  of  U.S.  Maserati  sales  (20-30*.  of 
its  total),  which  it  views  as  a  "fatal 
blow",  as  well  as  closure  of  MAI.  An 
exemption  will  allow  development  and 
introduction  of  air  bags  (rather  than 
passive  belts),  first  on  the  driver  side, 
and  within  six  months,  on  the  passenger 
side  too.  Maserati  also  expresses  a 
willingne&s  "to  undertake  a  reasonable 
se^t  belt  use  program  during  the  1988 


and  1980  iexempted)  periods  through  a 
direct  mailing,  an  ad^-T'ising  campaign, 
or  similar  program.' 

M.tserati  also  petitioned  for 
exemption  on  an  aliemate  basis,  that  an 
exemptmn  would  permil  It  to  sell  a 
vehu.Ie  whose  overall  level  of  safety 
equals  or  exceeds  that  of  a  non- 
exempted  one.  Such  an  exemption 
would  cover  the  importation  of  up  to 
2  500  vehicles  in  any  12-month  period 
that  the  e.xt'mplum  is  in  effect- 
.MctseratiB  planned  importation  for  the 
1986  and  19B8  periods  wuuld  be  far  less 
than  this  amount.  MAI  would  import 
vehicles  containing  a  safety  belt 
interlock  system  "which  would  prevent 
the  starling  of  the  vehicle  unless  the 
driver  s  and,  if  occupied,  the  passenger's 
safety  bells  were  attached."  Such  a 
system  would  be  installed  on  all  of  the 
vehicles  and  not  simply  the  percentages 
subject  to  the  phase-in  requirements, 
thus  assunog  "a  greater  level  of  motor 
vehicle  safety  than  compliance  with  the 
passive  restraint  phase-m  would 
achieve."  Assembly-line  installation  of 
the  interlock  system  would  begin  upon 
issuance  of  a  grant,  and  to  the  extent 
feasible  Maserati  would  retrofit  cars 
already  produced  in  the  1988  and  1989 
periods. 

Although  15  U.S.C.  I410b(b)|l) 
prohibits  a  Federal  motor  vehicle  safety 
standard  fttjm  requiring  or  permitting 
compliance  with  the  standard  by  means 
of  a  safety  belt  interlock  system. 
Maserab  argued  that  this  prohibition  is 
inapplicable  to  it.  Because  it  ts 
requesting  an  exemption  from  Standard 
No.  208,  it  would  not  be  complying  with 
Standard  No.  208  on  the  basis  of  an 
interlock. 

No  comments  were  received  on  the 
petition. 

Pursuant  to  15  U.S.C.  1410(a)(1)(A).  a 
temporary  exemption  may  be  granted 
upon  a  finding  "that  compliance  would 
cause  [a  petitioner)  substantial 
economic  hardship  and  that  the 
[petitioner)  has.  In  good  faith,  attempted 
to  comply  with  each  standard  from 
which  it  requests  to  be  exempted".  The 
statute  provides  that  a  manufacturer 
whose  total  production  of  motor 
vehicles  did  not  exceed  10.000  in  the  12- 
monlh  period  prior  to  filing  the  petition 
is  eligible  to  apply  on  a  hardship  basis. 
Although  the  volume  of  production  was 
not  a  major  factor  in  the  agency's 
decision  on  the  petition.  NlfTSA  notes 
by  way  of  background  that  Maserati's 
production  of  3.412  vehicles  appears  to 
be  the  third  largest  in  hardship  petitions 
received  during  the  16  years  since  the 
exemption  authority  came  into  effect, 
surpassed  only  by  the  production  of 
Wayne  Corp.  (5700  vehicles.  Docket  No. 


F.X  76-3.  and  Diamond  Reo  Trucks.  Inc. 

(4830  vehicles.  Docket  No  E.X  75-11). 
Since  1972.  the  typical  hnrdship 
petitioner  has  been  a  manufacturer 
which  has  produced  from  20  to  200 
vehicles  a  year.  Thus,  by  historical 
standards.  Maserati  is  one  of  the  larger 
manufacturers  to  avail  itself  of  the  right 
to  petition  for  relief  on  grounds  of 
hardship. 

In  an  attempt  to  substantiate  its 
arguments  and  meet  its  burden  of 
persuasion,  a  petitioner  provides 
engineering  and  financial  information 
demonstrating  how  compliance  or 
failure  to  obtain  an  exemption  would 
cause  substantial  economic  hardship. 
including  corporate  balance  sheets  and 
income  statements  for  its  past  three 
fiscal  years,  and  a  discussion  of  other 
hardships  such  as  loss  of  market  that 
the  petitioner  wishes  the  agency  to 
consider.  When  the  fmancial  data 
indicates  that  a  petitioner  has 
experienced  substantial  net  losses  in  the 
period  before  the  petition  was  filed,  the 
petitioner  is  generally  deemed  to  have 
made  a  prima  fade  case  for  the 
existence  of  substantial  economic 
hardship.  Even  where  there  is  a  small 
net  profit  if  compliance  engineering  and 
testing  costs  would  consume  It.  the 
agency  has  also  found  the  existence  of 
substantia!  economic  hardship. 
Maserati's  data  showed  total  losses  of 
$40,000,000  for  the  years  1985  and  1988. 
at  1968  rates,  and  it  anticipated  tosses 
exceeding  S28.000.000  for  1987.  These 
losses  appear  to  exceed  those  reported 
by  any  other  hardship  petitioner.  Their 
primary  relevance  appears  to  tie  in  the 
effect  that  they  may  have  had  upon 
Maserati's  good  faith  efforts  to  comply 
with  the  standard.  Certainly,  the  agency 
appreciates  the  fact  that  losses  of  this 
magnitude  reduce  the  ability  of  a 
company  to  offer  innovations  and  new 
models  which  may  improve  its 
competitive  position;  on  the  other  hand, 
the  magnitude  of  the  losses  (attributed 
to  declining  sales)  may  have  been  due  in 
part  to  the  cost  of  capital  improvements 
since  they  occurred  at  a  time  when  the 
company  increased  its  production 
tenfold,  from  350  cars  in  1981  to  3412  in 
1987-88.  Maserati  has  argued  that 
"significant  financial  hardships 
prevented  the  Company  from  developing 
a  passive  system  in  time  to  comply  with 
the  phase-in  requirements '.  Even  if  one 
concedes  this  unquantified  argument  to 
slate  the  case  as  of  now,  these 
requirements  were  announced  in  fuly 
1964.  and  became  effective  on 
September  1. 1986.  Maserati  did  not 
petition  for  relief  until  1988.  The 
company  does  not  offer  an  explanation 
of  why  it  did  not  foresee  the  need  for 
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exemption  from  the  Standard  shortly 
after  its  decision  to  abandon  its 
automatic  bell  program  in  1966.  If  a 
more  timely  petition  had  been  filed,  the 
petitioner  would  have  known  this 
decision,  perhaps  in  time  to  avoid  the 
hardships  it  now  predicts. 

For  similar  reasons,  the  agency  cannot 
find  that  the  petitioner  has  met  its 
burden  of  persuasion  that  it  attempted 
In  good  faith  to  meet  the  passive 
restraint  phase-in  requirements  from 
which  it  seeks  exemption.  Representing 
that  the  American  market  accounts  for 
up  to  30^-  of  its  worldwide  sales  and 
that  denial  of  its  petition  would  be  a 
"fatal  blow".  Maserati's  conformance 
efforts  do  not  appear  commensurate 
with  a  good  faith  effort  to  prevent  such  a 
dire  result  from  occurring.  It  made  a 
business  decision  in  19B4  when  the 
current  phase-in  requirement  was 
adopted  not  to  devote  money  and  effort 
to  a  passive  belt  program,  justifying  this 
choice  on  the  basis  that  the  requirement 
might  simply  disappear.  The  following 
year,  1985.  when  the  company 
concluded  that  phase-in  would  occur,  it 
rejected  an  apparently  conforming 
system  on  the  basis  of  its  appearance. 
Rather  than  working  to  make  this 
system  subjectively  acceptable,  in  1986, 
the  year  in  which  phase-in  began,  it 
rejected  a  motorized  restraint  system 
because  of  "complexity  and 
questionable  adaptability",  and 
proceeded  to  develop  an  airbag  system, 
now  intended  for  introduction  into 
production  in  March  1989.  Although 
aware  that  it  did  not  comply  with  the 
phase-in  requirement  it  nevertheless 
between  September  1. 1986.  and  August 
31. 1987,  manufactured,  imported,  and 
sold  passenger  cars  in  the  United  States 
that  did  not  comply  with  Standard  No. 
208.  Although  it  has  paid  a  civil  penalty 
of  $34,000  for  these  violations  of  the 
Vehicle  Safety  Act,  its  course  of  conduct 
between  1984  and  1986  is  insufficient  to 
establish  that  it  made  a-good  faith  effort 
to  comply  with  the  phase-in 
requirements  of  Standard  No.  208. 

Contrasted  with  this  are  the 
compliance  efforts  of  Aston  Martin 
Lagondd,  which  received  a  phase-in 
exemption  from  the  agency  in  1987  (52 
FR  26760).  There,  a  company  whose 
production  was  a  fraction  of  that  of 
Maserati  (164  units),  began  compliance 
efforts  in  November  1984.  In  1985,  it 
informed  the  agency  of  difficulties  in  the 
belt  and  bolster  prototype  system  it  had 
developed  and  of  Its  desire  to  submit  an 
exemption  petition.  Although  the  agency 
responded  that  a  petition  was 
premature,  and  advised  it  to  continue  its 
efforts,  its  problems  continued,  and  en 


exemption  was  granted  upon  petition 
closer  to  the  time  that  phase-in  began. 

A  review  of  agency  decisions 
indicates  that  petitioners  other  than 
Maserati  have  also  failed  their  burden 
of  persuasion.  Advance  Mixer.  Inc. 
petitioned  for  exemption  from  Safety 
Standard  No.  121  Air  Brake  Systems; 
although  the  agency  deemed  hardship  to 
exist  NHTSA  found  that  Standard  No. 
121  had  been  adopted  before  the 
petitioner  was  incorporated,  that  the 
standard  was  widely  discussed  within 
the  industry,  and  that  the  petitioner  had 
wilfully  and  knowingly  manufactured 
noncomplying  vehicles,  and  that  this 
"overrides  any  argument  for  good  faith 
efforts  at  conformity".  (Docket  EX75-29. 
41  FR  7983;  see  also  H.CM.  Company. 
Inc..  Docket  EX77-2.  42  FR  38954).  In 
denying  the  petition  of  Benlee  Industrial 
Salvage  Co..  Inc..  the  agency  found  that 
the  petitioner,  which  had  initiated 
compliance  efforts  less  than  30  days 
before  the  effective  date  of  the  standard 
had  failed  to  exercise  due  diligence  in 
meeting  its  responsibilities  and  thus  was 
unable  to  show  good  faith  in  attempting 
to  comply.  (Docket  No.  EX75-20.  40  FR 
31826). 

The  agency  acknowledges  the 
difficulties  this  decision  may  impose  on 
Maserati.  However,  the  agency  also 
notes  that  Maserati  has  projected  that  it 
will  begin  producing  cars  with  driver- 
side  airbags  during  the  1989  period.  If 
Maserati's  projections  are  correct  100% 
of  the  import  production  in  the  last 
quarter  of  the  1989  production  period 
will  be  equipped  with  passive  restraints, 
thus  allowing  it  to  import  and  sell  cars 
without  them  during  the  period,  as  long 
as  40%  of  the  total  annual  production 
are  so  equipped  by  the  end  of  the  year. 
Further,  there  is  no  restriction  on  the 
number  of  convertibles  that  it  may  sell 
without  passive  restraints  before 
September  1, 1989.  Thus,  any  economic 
hardship  associated  with  the  denial 
shouW  not  be  as  great  for  the  1989 
production  period. 

The  Vehicle  Safety  Act  at  15  U.S.C. 
1410(a)(l)(P),  also  allows  any  vehicle 
manufacturer,  regardless  of  size,  to 
petition  for  a  temporary  exemption  on 
the  basis  that  "requiring  compliance 
would  prevent  a  manufacturer  from 
selling  a  motor  vehicle  whose  overall 
level  of  safety  Is  equivalent  to  or 
exceeds  the  overall  level  of  safety  of 
nonexempted  motor  vehicles".  Maserati 
has  petitioned  for  an  exemption  on  this 
alternative  basis  as  well  by  o^cring  to 
install  an  interlock  system.  Although  15 
U.S.C.  1410b[b)[l )  prohibits  a  Federal 
safety  standard  from  requiring  or 
permitting  compliance  with  Standard 
No.  208  by  means  of  a  safety  belt 


interlock  system.  Maserati  argued  that  it 
would  not  be  attempting  to  comply  with 
Standard  No.  206  by  installing  an 
interlock,  and  thus  the  prohibition  was 
inapplicable  to  it.  On  tlie  face  of  it,  there 
appears  to  be  a  safety  equivalency  in 
that  a  system  that  forces  the  operator  to 
apply  belts  before  the  vehicle  can  be 
operated  equals  the  protection  afforded 
by.  for  example,  a  motorized  belt. 
However,  when  an  interlock  such  as  the 
one  Maserati  proposes  was  installed  on 
1974-model  vehicles,  it  was  so 
unacceptable  to  the  public  as  to  cause 
Congress  to  forbid  the  agency  from  ever 
again  requiring  it  as  a  method  of 
compliance.  NHTSA  does  not  believe 
that  the  passage  of  time  has  made  the 
public  any  more  receptive  to  an 
interlock,  and  that  the  owner  of  a  car 
equipped  with  one  would  find  a  way  to 
defeat  it.  Because  a  Maserati  interlock 
would  not  be  installed  pursuant  to  a 
safety  standard,  there  is  no  statutory' 
prohibition  forbidding  its  removal,  as 
exists  for  safety  equipment  installed  in 
accordance  with  a  safety  standard  (15 
U.S.C.  1397(a)(2)(A)).  Thus,  a  vehicle 
with  an  active  restraint  system 
incorporating  an  interlock  which  may  be 
disconnected  with  impunity  cannot  be 
considered  to  offer  protection  equivalent 
to  a  vehicle  equipped  with  a  passKe 
restraint  system,  which  cannot  be 
disabled  without  violating  the  Vehicle 
Safety  Act.  Therefore,  the  petitioner  has 
not  met  its  burden  of  persuasion  under 
15U,S.C.  1410(aniKD). 

In  consideration  of  the  foregoing,  the 
petition  of  Automobile  Maserati  for  a 
temporary  exemption  from  the  phase-in 
requirements  of  Standard  No.  208  is 
hereby  denied. 

(15  use,  1410:  delegation  of  authority  el  49 
CFR1.50) 

Issued  on:  August  30, 1988. 
Jeffrey  R.  MUler, 
Acting  Administrator 
[FR  Doc  88-20213  Filed  9-l-«a:  IVW  am} 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 

Review 

Diile:  August  31,  1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requiremenl(s)  to 
OMD  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
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O'^i'tT  L'sifd-  Comments  regarding  this 
inf  irma'iun  collection  should  be 
dddrtfsst'd  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2224. 15th  and 
Permsyivania  Avenue.  NW., 
W  i>^>nRlon.  DC  20220 

Interna!  Revenue  Ser\ice 

OMB  Number  1545-0935. 

Form  Number:  IRS  Form  1120-FSC 
and  Schedule  P  [Form  n20-FSC). 

Type  of  Review:  Revision. 

Tide:  U.S.  Income  Tax  Return  of  a 
Foreign  Sales  Corporation;  Schedule  P— 
Computation  of  Transfer  Price  or 
Commission. 


Description:  Form  n20-FSC  is  filed 
by  foreign  corporations  that  have 
elected  to  be  FSCs  or  small  FSCs.  The 
FSC  uses  Form  1120-FSC  to  report 
income  and  expenses  and  to  figure  its 
tax  iiabait>-,  IRS  uses  Form  1120-FSC. 
and  Schedule  P  (Form  1120-FSC)  to 
determine  whether  the  FSC  has 
correctly  reported  its  income  and 
expenses  and  figured  its  tax  liability 
correctly. 

Respondents:  Baatness  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
5,000. 

Estimatrd  Burden  Hours  Per 
Response: 

Form  1120-FSC  6  houre  and  57 
minutea. 


Schedule  I*  (horm  1120-FSCl:  43 

minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
•52.605  hours. 

Clearance  Officer:  Garrick  Shear. 
(202)  535-4297,  Internal  Revenue 
Service.  Room  5571,  nil  Constitution 
Avenue.  !SIW..  Washington.  DC  20224. 

OMB  Reviewer:  Miio  Sunderhauf, 
(202)  395-6880.  Office  of  Management 
and  Budget,  Room  3001.  New  Executive 
Office  Budding.  Washington.  DC  20503. 
UisK.  Hoiland 

Departmental  Reports  Management  Officer. 
[FR  Doc.  88-20195  Filftd  9-6-88;  8:45  RmJ 
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Sunshine  Act  Meetings 


Federal   Register 

Vol.  53.  No.  173 

Wednesday,  September  7.  1988 


This   sectKXi   of   M\e   FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under   the    "Government   in   the    Sunshine 
Act"    (Pub    L    94-409)    6    U  S  C    552b(eH3) 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday.  September  13. 

1988,  1000  a.m. 

place:  999  E  Street,  NW..  Washington. 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITCMS  TO  BE  DISCUSSED: 

Coinplian(e  rriHilers  pursuant  to  2  LVS.C. 

4378. 
Audits  conducted  pursuant  to  2  U.S.C.  437g. 

438(b).  and  Title  28,  US.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday.  September  15. 

1488.  10:00  a.m. 

place:  999  E  Street.  NW..  Washington. 

DC  [Nmth  Floor). 

STATUS:  This  mppting  will  he  open  to  the 

inibHc 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  for  Future  Meetings. 
Correction  and  Approval  of  Minutes. 
Eligibility  Report  for  Candidates  to  Receive 

Presidential  F'riman,'  Matching  Funds. 
Draft  AO  1988-33:  Jan  W.  Baran  on  behalf  of 

the  Republican  Party  of  Florida  and  its 

Federal  political  committee. 
Administrative  Matters 


PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr,  Fred  Eiland.  Information  Officer. 

Telephone:  202-376-3155. 

Marjorie  W.  Emmons. 

Secretary  of  the  Commission. 

|FR  Doc.  88-20359  Filed  9-2-88:  3:32  pm] 

BILLING  COOC  C71S-01-M 

NUCLEAR  REGULATOfiV  COMMISSION 

DATE:  \Vl'«  ks  of  September  5  12.  19.  and 
26,  1988. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockviile  Pike,  Rockvilie, 

Maryland. 

STATUS:  Open  and  Closed 

MATTERS  TO  BE  CONSIDERED: 
Week  of  September  5 
Wednesday.  September  7 
10:00  a.m. 
Briefing  on  Proposed  Rule  on  Degreed 
Operators  (Public  Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Thursday.  September  8 

2:00  p.m. 
Briefing  on  Final  Rule  on  Eme>gency 
Planning  and  Preparedness  Requirements 
for  Nuclear  Power  Plant  Fuel  Loading 
and  Initial  Low  Power  Operations  {Public 
Meeting) 

Week  of  September  12 — Tentative 
Monday.  September  12 
2:00  p.m. 
Briefing  on  Severe  Accident  Policy  for 

Future  Light  Water  Reactors  [Public 

Meeting) 

Friday.  September  16 
10:00  a.m. 


Briefing  on  Status  of  Efforts  to  Develop  A 
Below  Regulatory  Concern  Policy  (Public 
Meeting) 
11:45  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Decisions  on  (1|  Rule  Waiver  Petition 
Seeking  a  Financial  Qualifications 
Review  in  Seabrook  and  (2)  Petition  for 
Review  of  ALAB-895  (Tentative) 

b  Final  Rule  on  Emergency  Planning  and 
Preparedness  Requirements  for  .Nuclear 
Power  Plant  Fuel  Loading  and  Irulial  Low- 
Power  Testing  (Tentativel 

Week  of  September  19 — Tentative 

There  are  no  Commission  meetings  scheduled 
for  the  Week  of  September  19. 

Week  of  September  26— Tenative 

Friday.  September  30 
11:30  a.ro. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
2:00  p.m. 

Briefing  on  Status  of  Peach  Bottom 
(Public  Meeting) 

Note. — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  anv  Commission  vote  on  this  dale 

TO  VERIFY  THE  STATUS  OF  MEETINGS 

CALL  (RECORDING):  ( ?>0\  ]  492-0292. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Wiilici.Tl  lilll  [301]  492- 

1661. 

William  M.  flill.  )r.. 

Office  of  the  Secretary. 

September  1.1988. 

[FR  Doc.  88-20385  Filed  9-2-88:  3:33  pmj 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 

contains  editorial  corrections  of  pcevtcusly 
putDiisned    Presidential,    Rbie,    Proposed 
Rule,    and    Notice   documents    and   volumes 
of    the    Code   o*    Federal    Regulations. 
These   corrections    are    prepared    bv   the 
Office   of   the    Federal    Register    Agency 
prepared    corrections   are    issued    as   signed 
documents    and    appear    in    the    appropnate 
:1ocument   categories   elsewhere    m    tne 
ssue 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No,  B8F-0236) 

Bionox  Corp.;  Filing  of  Food  Additive 

Petition 

Correction 

In  notice  document  88-17146 
appearing  on  page  28699  in  the  issue  of 
Friday.  July  29,  1988.  make  the  following 
f;orrections: 

1   In  the  first  column,  m  the  13th  line 
from  the  bodom.  "citric"  should  read 
"citric  acid". 

2.  In  the  same  column,  the  Uth  line 
from  the  bottom  should  read 
"tetramethylbulyl)phenylI"0/nego-". 

3.  In  the  same  column,  in  the  10th  line 
from  the  bottom,  "oxythylfine"  should 
read  "oxyethylene" 

BILLING  COOE    t5OS-0>-0 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERViCES 

Food  and  Drug  Administration 

[Docket  No   88N-O201! 

International  Drug  Scheduling; 
Convention  on  Psycfiotropic 
Substances;  Single  Convention  on 
Narcotic  Drugs;  Certain 
Benzodiazepine  Drugs;  Certain 
Controlled  Substances  Analog  Drugs 

Correction 

In  notice  document  88-18613  beginning 
on  page  31101  in  the  issue  of 
Wednesday.  August  17.  1988,  make  the 
following  corrections 

1-  On  pdge  31102.  m  the  firs'  column. 

under  FOR  FURTHCR  INFORMATION 

CONTACT,  m  the  fourth  hne.  the  phone 
h'lmber  should  read  "301-443-1382". 
2,  On  the  same  page,  in  the  same 
column,  in  the  last  line  "GSA"  should 
read  "CSA". 

BILUNQ  COOC  150S41-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  A  dm  in  i  strati  on 

{Docket  No,  88M-0188I 

Bausch  &  Lomb  Optics  Center, 
Premarket  Approval  of  Bausch  & 
Lomb(^  BAL  70^^  (Udofilcon  „,  Soft 
(Hydrophilic)  Contact  Lenses  an.l 
Bausch  &  Lomb'H  CW  79^"*  (Lidofllcon 
B)  Soft  Contact  Lenses 

Corrfctior 

In  notice  dorumt'nf  JW  1B130  begmning 
on  page  27238  in  the  issue  of  Tuesday. 
July  19.  1988,  make  the  following 
correction: 

On  page  27239,  in  the  first  column,  in 
the  second  complete  paragraph,  the 


fourth  line  should  read  "U.S.C.  360e(d). 

360j(h)))  and  under". 


BIU.1HG  COOE  ISOS-OI-O 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  8 

I  Docket  No   R-88-528.  FR-770  1 

Nondiscrlmation  Based  on  Handicap  in 
Federally  Assisted  Programs  and 
Activities  of  the  Department  of 
Housing  and  Urban  Development 

Correct!.?:: 

In  rule  document  88  12141  beginning 
on  page  20216  in  the  issue  of  Thursday. 
|une  2.  1988.  make  the  following 
correction: 

§8.56    ICofrected] 

On  page  20244.  in  the  first  column,  in 
5  8.56[i|,  the  last  line  should  read 
■'§  8,57," 
BILUMQ  C00€   ib06-0'  O 


Wednesday 
August  7,  1988 


INTERNATIONAL  TRADE 
COMMISSION 

I  Investigation  No   337-TA-2e5| 

Certain  Chemiluminescent 
Compositions  and  Components 
Thereof  and  Methods  of  Using  the 

Same;  Investigation 

Correction 

In  notice  document  88  19228  beginning 
on  page  32476  in  the  issue  of  Thursday. 
August  25,  1988.  make  the  following 
correction: 

On  page  32477.  in  the  first  column, 
under  Scope  of  Investigation,  in  the 
second  complete  paragraph,  the  14th 
line  should  read  'Patent  3.888,786, 
claims  1    4   i,r  5  of  U.S."'. 

BILLING  CODE    tSOS-Ol-0 


Part  II 

Department  of  the 
Interior 

Office  of  Surface  Mining  Reclamation  and 
Enforcement 


30  CFR  Parts  816  and  817 
Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Revegetation;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Rectamatton 
and  Enforcement 

30  CFR  Parts  816  and  817 

Surface  Coal  Mining  and  Reclamatton 
Operations;  Permanent  Regulatory 
Program;  Revegetation 

AQENCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Final  rule. 

summary:  The  Office  of  Surface  Mining 
Reriamation  and  Enforcement  (OSMRE) 
of  the  Department  of  the  Intenor  (DOI) 
iS  adopting  final  rules  amending  its 
revegetation  regulations  for  the 
replanting  of  trees,  the  lime  period  for 
measunnj;  revegetation  success,  and  the 
approval  of  normal  husbandry  pr.ii:tice8 
and  minimum  stocking  and  planting 
arrangements.  This  action  is  necessary 
because  the  previous  rules  were  found 
m  Federal  district  court  to  have  been 
promulgated  wuhout  sufficient 
"lupportmg  evidence  in  the  record.  These 
changes  will  allow  surface  mining 
regulatory  authorities  to  obtain  approval 
for  normal  husbandry  practices  that 
m.ay  occur  without  restarting  the 
operator's  period  of  responsibility  and 
will  require  the  approval  of  Stale 
forestr>'  and  wildlife  agencies  for 
mmimum  stockmg  and  planting 
arrangements.  This  action  will  allow 
certain  trees  planted  during  the 
responsibility  penod  to  be  counted  in 
the  measurement  of  revegetation 
success  and  will  base  the  determination 
of  whether  revegetation  has  been 
achieved  on  any  two  years,  except  the 
first  year,  of  the  responsibility  period 
where  the  postminmg  land  use  is  grazing 
land-  pasture  land  or  cropland 

EFFECTIVE  DATE:  Oclober  7    19*i8 
FOR  FURTHER  INFORMATION  COtiTACT: 

Patrick  W-  Boyd.  Branch  of  Federal  and 
Indian  Programs.  OSMRE.  1951 
Ojnstitution  Avenue  NW,.  Washington. 
DC  20240:  Telephone  (202)  343-1864 
(FTS  or  commercial). 
SUPPLEMENTARY  INFORMATION: 
I.  Background. 
I],  Discussion  of  rules  adopted  and 

responses  to  comments. 
Ill  Procedural  matters. 

I,  Background 

On  iuly  27,  1987.  OSMRE  published  a 
notice  of  proposed  rulemaking  to  amend 
30  CFR  Parts  818  and  817  relating  to  the 
standards  for  success  in  establishing 
postminmg  vegetation  (52  PR  2a012|. 
Putitic  hearings  were  scheduled  for 
September  28. 1987.  in  Washington.  DC; 
October  5,  1987.  in  Denver.  CO:  and 


October  12.  1987.  in  Pittsburgh.  PA. 
Since  no  one  requested  to  testify  at 
these  hearings,  none  were  held.  The 
comment  period  closed  on  October  5. 
1987  On  October  6. 1987,  the  comment 
period  was  reopened  and  extended 
through  October  21. 1987.  to  allow 
additional  time  for  interested  parties  to 
submit  comments.  During  these  periods 
OSMRE  received  comments  from  21 
commenters  representing  Federal  and 
State  agencies,  coal  companies,  trade 
associations  and  conservation  groups. 

The  provisions  of  Title  V  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA),  30  U.S.C.  1201  et 
sag.,  that  are  relevant  to  this  rulemaking 
are  found  in  sections  501.  509.  513(b]  (19) 
and  (20).  516(a)-(d|  and  519-  These 
sections  set  forth  the  basis  for  criteria 
for  establishment  of  postmining 
vegetation,  as  well  as  the  period  of 
operator  responsibility.  Specifically,  the 
surface  mining  operator  is  required  to 
assume  responsibility  for  the  success  of 
revegetation  for  either  five  or  ten  full 
years  after  the  last  year  of  augmented 
seeding,  fertilizing,  irrigation  or  other 
work  to  assure  a  vegetative  cover  al 
least  equal  to  the  natural  vegetation  of 
the  area.  SMCRA  has  been  construed  to 
allow  the  Secretary  to  apply  the 
extended  periods  of  responsibility  to 
operators  of  underground  mines,  as  well 
as  to  operators  of  surface  mines.  The 
five-year  period  of  responsibility  applies 
to  areas  or  r^ions  receiving  an  annual 
average  precipitation  greater  than  26 
inches,  and  the  ten-year  period  is 
applicable  to  areas  or  regions  where  the 
annua)  average  precipitation  Is  28  inches 
or  less. 

On  March  13.  1979,  OSMRE  published 
regulations  Implementing  the  permanent 
regulatory  program  required  by  SMCRA 
(44  FR  149021-  The  regulations  were 
challenged  in  lawsuits  brought  by 
representatives  of  two  States,  the  coal 
industry  and  citizen  and  environmental 
groups.  These  lawsuits  were 
consolidated  and  heard  by  the  US 
District  Court  for  the  District  of 
Columbia,  See  In  Re.  Permanent  Surface 
Mwing  Regulation  Litigation,  No.  79-- 
1144  (D.D.C.  1980).  The  coal  industry 
contended  that  the  provision  that 
delayed  starting  a  coal  operator's 
responsibility  for  successful 
revegetation  until  the  planted  vegetation 
reached  90  percent  of  the  natural  cover 
lacked  support  in  SMCRA  or  the 
legislative  history.  The  district  court 
agreed  in  a  decision  issued  on  February 
26, 1980,  and  remanded  the  rule.  In 
response  to  the  district  court  ruling, 
OSMRE  suspended  the  regulations 
insofar  as  they  extended  the  period  of 
responsibility  for  revegetation  from  the 
point  at  which  the  operators  meet  the 


revegetation  standards  of  section 
515(b)(19|  of  SMCRA.  This  action 
allowed  States  to  permit  the  period  of 
liability  to  begin  after  the  last  year  in 
which  the  operator  had  completed 
augmented  seeding,  fertilizing,  and 
irrigation  or  other  work.  The  suspension 
notice  also  specified  that  the  period  of 
liability  shall  begin  again  wherever 
augmented  seeding,  fertilization, 
irrigation  or  other  work  is  required  or 
conducted  on  the  site  prior  to  bond 
release  (45  FR  51549.  August  4. 1960). 

OSMRE  published  new  regulations  at 
30  CFR  816  n6(c)  and  817,116(c)  (48  FR 
40140)  on  September  2. 1983.  These 
regulations  provided  for  regulatory 
authority  approval  of  "selective 
husbandry  practices,"  These  approved 
practices  were  allowed  to  occur  during 
the  liability  period  without  restarting  the 
five-  or  ten-year  period  of  responsibility 
for  successful  revegetation  provided  the 
practice  was  a  "normal  conservation 
practice"  and  was  not  augmented 
seeding,  fertilizing,  irrigation,  or  other 
work.  The  preamble  to  these  reguUtinns 
staled  that  under  certain  conditions  the 
repair  of  rills  and  gullies,  including 
reseeding  or  Iransplanling  necessitled 
by  such  repair,  can  occur  without 
extending  the  minimum  period  of 
responsibility  for  revegetation  success. 
The  preamble  to  those  regulations 
should  be  consulted  for  additional 
bac](ground  information. 

A  related  provision  al 
§  816.116(b)(3)(ii)  set  minimum 
conditions  that  allowed  selective 
planting/replanting  nf  trees  and  shnibs 
during  the  minimum  responsibility 
period.  This  planting  or  replanting  could 
occur  without  restarting  the 
responsibility  period  when  the  planting 
or  replanting  was  approved  as  a  normal 
husbandry  practice  under 
5  816.1 16(c)|4)  Furthermore.  OSMRE's 
regulations  at  S  8l6,n6(c)(2)  provided 
that  for  areas  that  receive  more  than  26 
inches  annual  average  precipitation, 
proof  of  revegetation  success  could  be 
based  on  the  results  achieved  during  the 
growing  season  of  the  last  year  uf  the 
responsibility  period. 

Citizen  and  environmenla)  groups,  as 
well  as  State  and  induslry 
representatives,  again  challenged  parts 
of  these  new  regulations  in  In  He: 
Permanent  Surface  Mining  Regulation 
Litigation  (11),  No.  79-1144  (D  D.C.  19ft4| 
(hereafter  in  He:  Permanent  (/I)).  The 
plaintiff  citizen  and  environmental 
groups  contended  thai  certain 
provisions  ran  counter  to  the 
requirements  of  seclions  515(b)  (19)  and 
120|  of  SMCRA.  The  challengers  argued 
that  the  repair  of  rills  and  gullies  is  not  a 
normal  conser\dtiun  pntclice:  that  the 
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rules  do  not  sufficiently  assure  that  the 
planting  of  trees  during  the  period  of 
responsibility  is  a  normal  husbandry 
practice  rather  than  an  augmentative 
practice  prohibited  by  SMCRA:  and  that 
ii  IS  impossible  to  determine  whether 
nrlf-gencration  and  plant  succession 
have  been  achieved  if  success  levels  are 
met  only  for  the  last  year  of  the 
responsibility  period.  On  July  15. 1985. 
the  court  remanded  the  challenged 
provisions  of  the  regulations  because 
the  lark  of  supporting  evidence  in  the 
record  precluded  a  determination  that 
the  regulations  support  the  goals  set 
forth  in  SMCRA. 

Pursuant  to  the  July  15, 1985.  decision. 
OSMRE  published  on  November  20, 
1986.  a  suspension  notice  for  those 
portions  of  the  revegetation  regulations 
it-mtinded  by  the  court  (51  FR  41952). 
OSMRE  suspended  the  rules  concerning 
the  repair  of  rills  and  gullies  insofar  as 
they  allow  the  repair  of  rills  and  gullies 
to  occur  without  restarting  the  period  of 
ff'sponsibility  for  the  areas  of  repair. 
OSMRE  suspended  the  rules  concerning 
the  replanting  of  trees  to  the  extent  that 
they  authorize  the  inclusion  of  trees  and 
shrubs  which  have  been  in  place  less 
than  the  full  period  of  responsibility  in 
determining  the  success  of  stocking. 
Thus.  OSMRE  would  not  approve  the 
determination  of  reclamation  success  or 
authorize  bond  release  on  the  basis  of 
trees  or  shrubs  in  place  less  than  the 
applicable  period  of  liability.  OSMRE 
suspended  the  rules  concerning  the 
penod  for  measuring  revegetation 
success  to  the  extent  that  they  allow  the 
determination  of  revegetation  success  to 
be  measured  over  less  than  the  growing 
seasons  of  the  last  two  years  of  the 
responsibility  period  in  areas  with  an 
average  of  26  inches  or  more  of 
precipitation  per  year. 

The  rule  changes  adopted  today 
address  success  standards  for  areas 
disturbed  by  surface  mining  activities. 
§  816.116.  and  areas  disturbed  by 
underground  mimng  activities.  5  817.116. 
The  final  revegetation  rules  are  identical 
for  surface  and  underground  mining 
activ::ies.  Accordingly,  in  this  preamble 
S  616.116  will  be  discussed  with  the 
understanding  thai  the  discussion  also 
applies  to  §817.116,  The  rule  changes 
respond  lo  the  court's  order  in  In  Re: 
Permanent  (11}  relating  lo  the  repair  of 
rills  and  gullies  (§  616.116(c)(4)).  the 
replanting  of  trees  (§  ei6.116(b)(3)(ii))  as 
normal  husbandry  practices  during  the 
operator's  period  of  responsibility,  and 
the  period  of  time  required  for 
measuring  revegetation  success  for 
ureas  recei\^^g  more  than  26  inches 
annual  average  precipitation 
(S  ai6.116(c)(2J).  In  addition  to  the 


amendments  to  the  revegetation 
regulations  remanded  by  the  court. 
OSMRE  is  adopting  an  amendment  to 
9  616.ll6(b)(3)(i)  that  was  considered  by 
the  citizen  plaintiffs  in  !n  Re:  Permanent 
(}(}  to  be  essential  to  assure  that  tree 
planting  during  the  period  of 
responsibility  is  not  an  augmentative 
practice. 

In  preparing  the  final  rules  and  the 
responses  to  commenters,  OSMRE  has 
relied  upon  SMCRA.  the  legislative 
history  nf  SMCRA,  judicial  rulings, 
technical  literature  and  regulatory 
operating  experience. 

II.  Discussion  of  Rules  Adopted  and 
Responses  to  Comments 

Sections  876.1 76(b)(3)(iJ  and 
Bl7.U6(b)(3}(i}    Approval  of  Success 
Standards 

For  areas  where  the  postmining  land 
use  will  be  fish  and  wildlife  habitat. 
recreation,  shellcrbelts  or  forest 
products,  the  proposed  §  816.116{b)(3)(i) 
required  minimum  slocking  and  planting 
arrangements  lo  be  specified  by  the 
regulatory  authority  on  the  basis  of  local 
and  regional  conditions  and  after 
consultation  with,  and  approval  by.  the 
State  agencies  responsible  for  the 
administration  of  forestry  and  wildlife 
programs.  The  final  rule  is  unchanged 
from  the  proposal  except  for  one 
clarifying  modification  discussed  below. 

Several  commenters  supported 
retention  of  the  consultation 
requirement  only,  as  opposed  to  both 
consultation  and  approval.  They 
contended  that  the  approval 
requirement  would  dilute  the  program 
responsibility  of  the  State  regulator}- 
authority,  would  create  overlapping 
jurisdiction  over  the  regulatory  program 
and  would  amount  to  a  delegation  that 
would  eliminate  the  regulatory 
authority's  responsibility  for  final 
decisions  on  program-related  matters. 

OSMRE  disagrees  ihat  requiring  State 
regulatory  authorities  to  obtain  the 
approval  of  State  forestry  and  wildlife 
agencies  for  mmimum  slocking  and 
planting  arrangements  will  undermine 
the  authority  or  diminish  the 
responsibility  of  the  regulatory 
authority.  The  approval  requirement 
recognizes  that  these  State  agencies  are 
aulhontative  sources  of  forestry  and 
wildlife  management  information  Ihat 
should  be  relied  upon  by  State 
regulatory  authorities.  The  requirement 
for  obtaining  State  forestry  and  wildlife 
agency  approval  of  the  success 
standards  for  land  uses  that  necessitate 
tree  and  shrub  plantings  should  assure 
that  only  the  hu^tlandry  practices 
normally  undertaken  in  the  region  for 
the  postmining  land  use  occur  without 


restarting  the  period  of  liability.  The  rule 
provides  the  regulatory  authorities  with 
the  Hexibitity  to  set  specific  allowable 
practices.  This  is  in  keeping  with  the 
Act,  wherein  program  responsibility 
rests  with  the  regulatory  authorities. 

Another  commenter  suggested  that 
OSMRE  specify  that  the  approval  should 
be  obtained  on  a  programwide  basis  to 
avoid  the  delays  and  increased 
workload  that  would  be  associated  with 
having  to  obtain  approval  on  a  permit- 
by-permit  basis.  OSMRE  acknowledges 
that  the  proposal  was  not  clear  on  this 
point  and  agrees  that  the  rule  should 
authorize  the  approval  of  State  forestry 
and  wildlife  agencies  for  minimum 
stocking  and  planting  arrangements  be 
obtained  either  on  a  programwide  or  a 
permit-specific  basis.  It  is  not  required 
that  the  resource  agencies  approve  the 
proposed  stocking  and  planting 
arrangements  contained  in  each  permit 
apphcation  as  long  as  the  permit 
requirements  for  stocking  and  planting 
meet  the  minimum  programwide 
requirements.  The  final  rule  language 
has  been  modified  lo  stale  that 
programwide  approval  is  allowed. 

One  commenter  urged  that  tbe  final 
rule  specifically  mention  the  role  of 
Federal  land-managing  agencies  in 
approving  minimum  slocking  and 
planting  arrangements  on  Federal  land. 
The  commenter  suggested  ihat  such 
specific  mention  would  help  to  avoid 
conflict  between  Federal  agencies  and 
State  regulalory  authonties.  OSMRE  did 
not  accept  this  comment  The  current 
Federal  lands  regulations  (30  CFR 
740.13(c)l5))  require  the  regulatory 
Buthonty  to  consult  with  the  Federal 
land  management  agency  and  include 
any  comments  in  the  record  of  the 
permit  decision.  This  requirement  in  the 
Federal  lands  rules  is  believed  to  be 
adequate  to  allow  Federal  land 
management  agencies  a  voice  in 
determining  stocking  levels  and  planting 
arrangements  on  Federal  lands. 

Sections  816. 1 16(b)f3/(iif  and 

81 7. 1  l6(bK3}(ii)    Replanting  of  Trees 

The  proposed  rule  reinstated  the 
remanded  requirement  that  trees  and 
shrubs  used  in  determining  the  success 
of  stocking  and  the  adequacy  of  the 
planting  arrangements  be  healthy,  have 
utility  for  the  approved  postmining  land 
use  and  be  in  place  for  at  least  two 
growing  seasons.  The  proposal  also 
spbcified  that  at  least  80  percent  of  the 
trees  and  shrubs  used  to  determine 
success  shall  have  been  in  place  for  60 
percent  of  the  applicable  period  of 
responsibility  (the  80/60  rule).  The  final 
rule  adopted  today  does  not  differ  from 
the  proposal. 
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One  commenler  suitgested  that  the 
word  "hpHUby"  be  dropped  since  there 
(9  no  definition  provided  in  the  rules- 
The  commenter  auj^ested  that  there 
could  be  difficulty  in  establishing  whal 
IS  a  healthy  tree.  OSMRE  did  not  accept 
the  sui^sjesled  deletion  since  to  do  so 
could  give  the  impression  that 
unhealthy  sickly  or  badly  damaged 
trees  could  be  counted  in  measuring 
rpvegetation  success.  Obviously,  trees 
that  are  not  healthy,  i  e  .  LhHrat:tpnzed 
to  a  significant  degree  by  diebsck  of 
Sjrowmg  lips,  abnormal  leaf  or  needle 
drop,  necrosis,  severe  mechanical 
damage  to  stems  or  branches,  abnormal 
yellowing  or  nther  discoloration  of  green 
parts,  presence  of  disease  organisms, 
stunted  growth,  etc..  should  not  be 
counted  However,  OSMRE  recognizes 
that  there  are  varying  degrees  of  health 
and  notes  that  State  regulatory 
authorities,  m  consultation  with  State 
forestry  agencies,  may  find  it 
appropriate  to  establish  guidelines  for 
distinguishing  healthy  trees  and  shrubs 
from  unhealthy  ones.  Such  guidelines 
must  be  based  on  local  and  regional 
conditions.  OSMRE  does  not  believe 
that  a  definition  of  the  term  "heahhy"  in 
this  context  is  necessary  in  the  Federal 
rules. 

One  commentcr  suggested  that  the 
criterion  that  trees  and  shrubs  must 
have  been  in  place  at  least  two  growing 
seasons  to  be  counted  seems  irrelevant 
in  l.ght  of  the  80/60  rule.  The  commenter 
apparently  assumed  that  the  proposed 
r'.ile  would  have  prohibited  an  operator 
from  counting  a  tree  or  shrub  if  it  had 
been  in  place  less  than  60  percent  of  the 
responsibility  period.  Another 
commenter  opposed  the  minimum-of 
Iwo-years-in-place  standard  on  the 
basis  of  research  that  the  commenter 
believed  suggets  a  Iwo-year 
establishment  period  is  inadequate.  This 
commenter  recommended  that  the  final 
rule  require  trees  or  shrubs  to  have  been 
in  place  for  three  or  more  years  to  be 
counted,  particularly  in  Western  States. 
OSMRE  did  not  accept  these  comments. 
The  two-year  requirement  will  be 
applicable  at  most  to  only  20  percent  of 
the  trees  used  to  determine  the  success 
of  stocking.  The  80/60  rule  requires  a 
minimum  of  60  percent  to  be  in  place  for 
a  longer  time,  either  three  or  si.x  years 
df?pendmg  on  annual  average 
precipitation.  OS.MRE  disagrees  that  the 
!'.M:;-\edrs-mpiace  criterion  is  irrelevant 
or  inadequate.  Allowing  an  operator  to 
include  tn  the  number  of  trees  used  to 
determine  success  some  trees  fup  to  20 
percent  of  the  success  standard}  m  place 
less  than  60  percent  of  the  responsibility 
period,  but  more  than  two  years, 
pnrourages  selective  replanting  of  trees 


to  ensure  full  stocking  without 
significantly  weakenmg  the  basic 
requirement  that  reforestation  success 
be  based  on  the  survival  of  the  maiority 
of  the  trees  in  the  initial  planting 

One  commenler  questioned  why  the 
preamble  to  the  proposed  rule  contained 
the  statement.  "L'nder  this  proposed 
rule,  the  initial  planting  must  occur  prior 
to  the  start  of  the  responsibility  period" 
(52  FR  28Cn5).  In  the  opinion  of  the 
commenter.  the  statement  may  be 
counterproductive  to  reclamation  by 
precluding  an  operator  from  establishing 
a  ground  cover  to  stabilize  the  site  and 
then  re-entering  to  plant  trees  within  the 
period  of  responsibility.  The  commenter 
also  indicated  that,  "As  long  as  viable 
trees  and/or  shrubs  are  in  place  prior  to 
the  start  of  the  60  percent  period,  timing 
for  their  establishment  should  not 
penalize  an  operator  or  be  a  factor  in 
determining  succesa."  Another 
commenler  recommended  that  the 
regulation,  not  just  the  preamble,  should 
state  that  the  initial  planting  of  trees  or 
shrubs  must  occur  pnnr  to  the  start  of 
the  liability  period.  OSMRE  did  not 
accept  either  of  these  two  comments. 
First,  section  515(b)(20)  of  SMCRA 
requires  the  operator  to  assume 
responsibility  for  successful 
revegetalion  for  five  (or  ten  in  drier 
areasi  years  after  the  last  year  of 
augmented  seeding,  fertihzation, 
irrigation  or  other  work  necessary  to 
establish  the  vegetative  cover  OSMRE 
considers  the  initial  planting  of  trees 
and  shrubs,  as  well  as  planting  that  Is  in 
addition  to  normal  hu.sbandry  practices, 
to  be  augmentative  work.  Thus,  the 
period  of  responsibility  must  start  after 
the  ininal  tree  or  shrub  planting,  even  if 
the  operator  plants  a  stabilizing  ground 
cover  prior  to  re-entering  the  stle  to 
plant  trees.  Second.  5  ei6.n6(cHl)  of  the 
permanent  program  rules  contains  the 
requirement  that  the  period  of 
responsibility  shall  begin  after  the  last 
year  in  which  augmentative  work  was 
performed.  Thus,  it  is  not  necessary  to 
repeat  the  requirement. 

Two  commenters  suggested  that  the 
difficulty  in  accurately  determining  how 
long  a  woody  plant  has  been  in  place  on 
reclaimed  land  renders  the  80/GO  rule 
impractical  to  implement  OSMRE 
disagrees  because  the  age  of  plantations 
or  naturally  regenerated  stands  can  be 
established  through  photographic 
documentation,  by  lagging  or  marking 
with  paint,  by  inspection  reports,  by 
preservation  of  sales  receipts  from 
nurseries  and  by  other  means.  Slate 
regulatory  authorities  have  the 
flexibility  under  the  final  rule  to 
establish  guidelines  and  procedures 
governing  age  determinations  and 


neces6ar>  documentation  that  are 
appropriate  to  regional  and  local 
conditions. 

One  commenler  opposed  the  change 
in  the  time-in-place  standard  from  eight 
to  six  years  for  areas  where  the 
minimum  responsibility  period  is  ten 
years  based  on  climatic  conditions  in  his 
State.  Based  on  the  literature  cited  in  the 
preamble  to  the  proposed  rule.  OSMRE 
believes  thai  six  years  generally 
provides  an  adequate  period  of  time  to 
establish  tree.s  on  a  site  in  areas  where 
the  annual  average  precipitation  is  less 
than  26  inches.  As  stated  In  the 
proposed  rule  preamble,  the  re-asserted 
here.  States  are  free  to  impose  more 
stringent  requirements  if  appropriate 
based  on  local  conditions.  Therefore. 
OSMRE  did  not  change  the  proposal  In 
response  to  this  comment. 

One  commenter  urged  re-evaluation  of 
the  80/60  rule  because  of  a  belief  that 
the  rule  requires  even-aged  stands  on 
reclaimed  areas,  which  the  commenter 
believed  "discourages  natural 
succession  processes  and  leads  to 
increased  potential  for  catastrophic 
community  failure  in  the  event  of 
disease,  infestation,  fire  or  other  evenL" 
OSMRE  did  not  accept  the  commenter's 
suggestion  because  the  issue  is 
addressed  in  other  portions  of  the 
revegetalin  rules.  For  example,  the 
requirement  in  fi  B16.116(b)|3](i)  that 
minimum  slocking  and  planting 
arrangements  shall  be  specified  on  the 
basis  of  local  and  regional  conditions 
will  take  into  account  factors  such  as 
species  diversity  and  disease  control. 
Section  616.111  requires  an  evaluation 
by  (he  regulator^'  authority  of  species 
diversity,  regenerative  capacity  and 
seasonal  characteristics  of  growth. 
Finally.  {  816.n6tcl(4)  allows  disease, 
pest  and  vermin  control  measures 
without  restarting  the  operator's  period 
of  responsibility. 

Concerning  the  80/60  rule,  one 
commenter  asserted  that  neither 
consideration  of  SO  percent  of  trees  as 
sufficient  to  demonstrate  revegetation 
success  nor  the  deviation  from  the  90 
percent  standard  of  §B16.116[aK2)  were 
supported  by  the  cited  literature.  Based 
on  the  literature  used  to  develop  the 
rules.  OSMRE  believes  that 
reforestation  normally  requires  a 
continuing  effort  beyond  the  initial 
planting.  Seven  of  the  commenters 
specifically  staled  that  they  shared  this 
belief  based  on  their  experience  with 
reforestation  and/or  their  familiarity 
with  the  literature.  The  final  rule 
represents  a  reasonable  compromise 
that  will  allow  some  replanting  if 
approved  as  a  normal  husbandry 
practice  under  fi  616.116(c)|4).  Eighty 
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percent  of  the  stock  used  in  determining 
success  is  required  to  be  in  place  for  60 
percent  of  the  responsibility  period 
(three  or  six  years  depending  on  average 
annual  precipitation).  The  remaining 
stock  used  in  determining  success  is 
required  to  be  in  place  for  at  least  the 
last  two  years.  Thus,  the  rule  will,  in 
effect,  limit  replanting  to  a  maximum  of 
20  percent  of  the  required  stocking 
before  restarting  the  responsibility 
period. 

Section  616.116(a)(2|  provides  thai 
ground  cover,  production  or  slocking 
fihall  be  considered  equal  to  the 
approved  success  standard  when  they 
arc  not  less  than  90  percent  of  the 
success  standard.  As  a  point  of 
clarification,  OSMRE  intends  that  the  90 
percent  standard  of  §  816.116(a)(2)  be 
applied  separately  to  the  group  of  trees 
or  shrubs  that  meet  the  80  percent 
criteria  and  the  group  meeting  the  20 
percent  criteria.  An  example  should  help 
to  illuslale  how  the  80/60  rule  will  be 
applied  and  how  it  will  interact  with  the 
90  percent  standard.  If  the  bond  release 
slocking  standard  is  1000  trees  per  acre. 
under  S  816.116(a)(2]  the  operator  could 
meet  the  standard  with  as  few  as  900 
trees  However,  the  minimum  required 
900  trees  must  be  comprised  of-no  fewer 
than  80  percent  (or  720  trees)  that  have 
been  in  place  for  60  percent  of  the 
responsibility  period  and  no  more  than 
20  percent  (or  180  trees)  that  only  meet 
the  two-years-in-place  standard.  Trees 
meeting  only  the  Iwo-years-in-place 
standard  cannot  be  substituted  for  those 
meeting  the  60-percent -of- the- 
responsibility-period  standard 

The  commenter  also  felt  that  OSMRE 
offered  no  support  for  either  the  60 
percent  figure  or  the  reduction  from 
eight  to  six  years  in  the  amount  of  time 
80  percent  of  the  trees  or  shrubs  must 
have  been  in  place  in  areas  of  less  than 
2ti  inches  annual  average  precipitation. 
As  explained  in  the  preamble  to  the 
proposed  rule,  the  60  percent  figure  is 
used  with  both  the  five-  and  ten-year 
minimum  responsibility  periods 
primarily  for  the  sake  of  simplicity  and 
consistency.  Additionally,  based  on  the 
literature  cited,  three  and  six  years  are 
adequate  to  establish  stands  of  trees  or 
shrubs,  either  planted  or  naturally 
regenerated.  Stales  are  free  to  impose 
more  stringent  requirements,  if  they 
choose,  based  on  regional  or  local 
conditions. 

The  commenler  suggested  that 
OSMRE  could  develop  a  national 
standard  for  allowance  of  minimal 
replanting  durmg  the  responsibility 
period  and  argued  that  a  ten  percent 
replanting  effort  during  the  liability 
period  would  allow  for  reasonable 


efforts  to  promote  successful 
revegetation.  OSMRE  believes  that  the 
commenter  is  in  basic  agreement  that 
some  level  of  replanting  should  be 
allowed  under  the  rules  without 
restarting  the  responsibility  period. 
Again.  OSMRE  lakes  the  position  that 
final  S  B16.116(b)(3)(ii)  allows  sufficient 
replanting  to  encourage  normal 
husbandry  practices  without  allowing  a 
level  of  replanting  thai  would  clearly  be 
a  prohibited  augmentative  practice. 

The  commenler  further  argued  that 
OSMRE  provided  no  justification  in  the 
proposed  rule  for  failing  to  distinguish 
between  commercial  and 
noncommercial  forestr>'  and  failed  to 
provide  minimum  standards  for 
determining  success  on  commercial 
forest  land.  In  1983.  OSMRE  deleted 
from  the  revegetation  rules  the  specific 
revegetation  success  standards  for 
forestry  postmining  land  uses.  At  that 
lime.  OSMRE  staled  that  a  minimum 
stocking  level  is  nol  necessary  to  be 
established  in  the  Federal  rules,  but  that 
Slates  may  find  it  appropriate  to  set 
minimum  stocking  levels  in  their 
programs,  provided  the  minimum 
stocking  levels  set  by  the  States  are 
determined  on  the  basis  of  regional  or 
local  conditions  and  are  no  lower  than 
would  be  expected  or  is  commonly 
found  on  similar  unmined  lands  in  the 
area  OSMRE  further  slated  that  it  is  nol 
necessary  to  make  a  distinction  in  the 
Federal  rules  between  commercial  and 
noncommercial  forest  land,  but  that  the 
States  may  find  such  a  distinction 
advantageous  when  setting  stocking 
standards  (48  FR  40153).  Since  that  time. 
OSMRE  has  found  that  the  Stales  have 
indeed  established  their  own  stocking 
standards  based  on  local  conditions  and 
practices.  In  some  cases,  such  as  in 
West  Virginia  and  Kentucky,  the  State 
has  simply  retained  the  commercial 
forestry  stocking  standards  formerly 
contained  in  the  Federal  rules  and 
developed  additional  standards  for 
wildlife  and  recreation  postmining  land 
uses.  This  support  OSMRE's  position 
thai  the  States  are  both  capable  and 
willing  to  establish  specific  revegetalion 
success  standards  for  postmining  and 
lond  uses  involving  trees  and  shrubs. 

Sections  816. 1  I6{c)(2f  and  81 7.116(c)(2) 
Period  for  Measuring  Re  vegetation 
Success 

Proposed  §  816.116(c)(2)  required  the 
period  of  responsibility  to  continue  for  a 
minimum  of  five  years  where  the  annual 
average  precipitation  is  more  than  26 
inches.  Vegetative  parameters  identified 
in  current  5ai6.116(b)  for  grazing  land, 
pasture  land  and  cropland  would,  under 
the  proposal,  have  to  equal  or  exceed 
the  approved  success  standard  during 


the  growing  seasons  of  the  last  two 
years  of  the  responsibility  period. 
Revegetation  rates  on  areas  approved 
for  Ihe  other  uses  identified  in 
S  B16.116{bl  would  be  required  to  equal 
or  exceed  Ihe  success  standard  during 
the  growing  season  of  the  last  year  of 
the  responsibility  period. 

The  fmal  rule  differs  from  the 
proposal  in  that  the  Hnal  rule  requires 
Ihe  vegetative  parameters  for  grazing 
land,  pasture  land  and  cropland  to  equal 
or  exceed  Ihe  approved  success 
standard  during  Ihe  growing  seasons  of 
any  two  years  of  the  responsibility 
period,  except  the  first  year,  while  the 
proposal  would  have  required  successful 
productivity  in  the  last  two  years  of  the 
responsibility  period. 

Five  commenters  urged  that  the  final 
rule  require  that  the  applicable  success 
standards  for  grazing  land,  pasture  land 
and  cropland  be  met  only  in  Ihe  last 
year  of  the  responsibility  period,  or  last 
two  years  if  required  by  the  regulatory 
authority,  which  would  be  a 
reinstatement  of  the  remanded  rule. 
They  argued  that  there  is  adequate 
juslification  for  a  one-year  measurement 
period  and  that  the  previous  rule  was 
remanded  for  lack  of  support  in  the 
record,  not  because  it  was  inconsistent 
with  SMCRA  or  incapable  of  being 
justified.  One  commenter  suggested  that 
the  current  farm  program  rules  for 
determining  acreage  yield  could  be  used 
as  model  for  measuring  revegetation 
success.  According  to  the  commenler. 
these  rules  use  an  average  of  several, 
not  necessarily  consecutive,  years,  often 
including  the  latest  year,  to  determine 
crop  yield  without  penalizing  Ihe  farmer 
for  poor  growing  seasons.  Three 
commenters  advocated  use  of  the  results 
of  a  minimum  of  two  growing  seasons  to 
determine  revegetation  success.  One 
commenter  felt  that  the  final  rule  should 
specify  minimum  levels  of  revegetation 
that  may  be  strengthened  when 
necessary  to  address  special  situations. 

OSMRE  is  retaining  the  requirement 
that  revegetation  success  for  postmining 
land  uses  involving  grazing  land,  pasture 
land  and  cropland  be  measured  over  at 
least  two  growing  seasons.  The  two- 
year  measurement  period  increases  the 
retiabihly  of  the  overall  measurement  by 
decreasing  the  likelihood  that  success 
will  be  based  on  Ihe  results  of  an 
atypical  growing  season  (for  cropland). 
OSMRE  did  not  accept  Ihe  comment  that 
Ihe  method  for  determining  the  average 
yield  of  various  crops  on  a  counlywide 
basis  is  a  good  model  for  the  method  for 
determining  revegetation  success.  The 
county  average  yields  are  typically 
based  on  the  results  of  as  many  as  ten 
growing  seasons.  Obviously  in 
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situaiions  where  revegeiation  success  is 
measured  twice  in  a  fotir-year  period. 
the  same  melhodology  cannot  be 
employed-  Further,  since  county  yield 
averages  are  not  calculated  for  all  crops 
in  ail  regions,  there  are  no  existing 
models  on  which  to  base  methods  for 
determining  revegetalion  success  for 
some  crops.  Further,  the  benefit  that  the 
commenter  anticipates  would  accrue 
through  the  use  of  the  county  average 
yield  method,  i.e..  accuracy  without 
penalizing  the  grower  for  bad  weather, 
is  the  same  benefit  that  wil!  result  from 
the  regulatory  scheme  adopted  today. 
CoRceming  the  comment  that  OSMRE'a 
Hiles  should  establish  minimum 
standards  that  may  be  strengthened 
when  needed,  the  final  rule  is  intended 
to  provide  just  such  a  minimum 
standard:  Any  two  years,  except  the 
first  year,  of  the  responsibility  period. 
The  final  rjle  provides  State  regulatory 
du^honties  with  the  flexibility  to  impose 
a  more  stringent  standard  when 
appropnate  lo  local  or  regional 
conditions. 

Five  commenters  supported  two 
nonconsecutive  crop  years  for  the  two- 
year  period  for  demonstrating  soil 
productivity.  One  State  regulatory 
authority  was  concerned  that  its 
recently  approved  regulatory  provision 
allowing  measurement  of  success  in  two 
nonconsecutive  years  would  be 
jeopardized  by  [he  proposal  to  require 
me'is'jrement  over  the  last  two  years  of 
the  rrsponsibility  period. 

Under  final  5  816.1 16{cK2).  the  two 
growing  seasons  need  not  be 
consecutive.  They  could  be  two  crop 
years  in  a  particular  crop-rotation 
sequence  Measurement  in 
nonconsecutive  years  avoids  unduly 
penalizing  the  operator  for  the  negative 
effects  of  chmatic  variability.  This 
provision  is  consistent  with  the  more 
stringent  prime  farmland  regulations  at 
.10  CFR  82J.15fbH3).  In  the  preamble  to 
the  1983  rule.  OSMRE  stated  that  ample 
justification  exists  for  requiring  two 
consecutive  years  of  proof  of 
revegelation  success  (48  PR  40156. 
September  2,  lft83),  OSMRE  continues  to 
believe  thai  measurement  over  two 
years  is  important  to  attenuate  the 
influences  of  climatic  variability,  but 
now  realizes  that  consecutiveness 
imposes  an  unnecessary  degree  of 
regulatory  rigidity.  Under  a  system 
requiring  measurement  of  revegelation 
success  in  two  consecutive  years,  an 
operator  would  be  unnecessarily 
penalized  if  bad  weather  in  the  second 
year  of  the  measurement  period  caused 
failure  to  meet  the  revegetalion  success 
standard  after  it  had  been  achieved  in 
ihe  finit  year.  The  operator  has  the 


option  under  the  regulations  adopted 
today  to  select  the  years  in  which 
measurement  of  revegetation  success 
will  occur  in  order  to  produce  an 
outcome  that  is  representative  of  the 
reclaimed  area's  true  productivity. 

As  stated  above,  several  commenters 
supported  measuring  revegetation 
success  over  any  two  years  during  the 
responsibility  period.  ITie  final  rule 
provides  that  productivity  be 
determined  on  Ihe  basis  of  any  two 
years  of  the  respon.sibiIity  period,  except 
the  first  year.  The  results  obtained  in  the 
first  year  of  Ihe  responsibility  period  are 
apt  to  reflect  a  carryover  effect  from 
practices  used  Initially  lo  establish  the 
vegetative  cover.  Since  any  carryover 
effect  from  fertilizabon  and  other 
practices  used  prior  to  the  start  of  the 
responsibility  period  is  minimal  after  the 
first  year  of  the  responsibihty  period 
more  accurate  results  will  be  obtained 
by  measuring  revegetation  success  In 
any  two  of  the  years  following  the  first 
year  of  the  responsibility  penod. 

In  reference  to  the  carryover  effect. 
OSMRE  stated  in  the  preamble  to  the 
1983  revegelabon  rules  that  data  for 
proof  of  reclamation  success  from  the 
fourth  year  is  more  apt  lo  reflect  a 
carryover  effect  from  ferttlization  and 
other  practices  used  lo  initially  establish 
the  vegetative  cover  {48  FR  40156. 
September  2. 1963].  This  statement  was 
made  in  the  context  of  supporting  the 
requirement  for  measurement  of 
revegetation  success  in  the  last  year  uf 
the  responsibility  period.  This  statement 
failed  to  take  into  account  the  fact  that 
annual  fertilization  of  cnipland  is  a 
normal  husbandry  practice  throughout 
the  entire  country.  OSMRE  recognized 
this  situation  in  the  preamble  to  the  1979 
revegetation  regulations  which 
explained  that  fertilization,  seeding  and 
irrigation  in  accordance  with  local 
agricultural  practices  on  cropland  or 
pasture  land  is  not  considered  a 
prohibited  augmentative  practice  (44  FR 
15238.  March  13. 1979}.  Any  carryover 
effect  from  the  initial  fertilization  would 
be  insignificant  compared  to  Ihe  effects 
of  normal  annual  fertihzation. 

Five  commenters  opposed  requiring 
the  last  year  of  the  responsibility  period 
to  be  included  in  measurement  of 
productivity.  Some  felt  that  the 
requirement  would  put  operators  at  the 
mercy  of  the  vagaries  of  the  weather. 
Others  felt  the  proposal  was  too 
restrictive.  Some  questioned  why  the 
proposal  lied  together  two  separate 
concepts,  the  responsibility  period  and 
the  period  for  measuring  revegetation 
success.  Some  favored  the  consistency 
with  the  prime  farmland  regulations. 
Four  commenters  supported  requiring 


that  the  last  year  of  the  responsibility 
period  be  included  in  the  measurement 
of  productivity,  One  commenter  felt  (hat 
bad  weather  in  the  last  year  of  the 
responsibility  period  could  adversely 
affect  Ihe  vegetation  rendering  il  less 
than  permanent  and  sustainable  at  bond 
release.  One  commenter  indicated  that 
while  two  years  "may  be  acceptable  in 
some  ecological  situations,  in  acid 
producing  areas  the  polenltal  for 
vegetative  failure  may  not  manifest 
Itself  until  several  years  after  mining 
activities  have  ceased  " 

The  final  rule  does  not  require 
inclusion  of  the  last  year  of  the 
responsibility  penod  m  the  period  for 
measuring  revegetalion  success,  Given 
Ihe  infiuence  of  weather  variability  on 
crop  production,  a  factor  long 
recognized  by  those  Involved  in 
agriculture  and  agricultural  studies,  it  is 
unreasonable  always  to  require 
measurement  of  productivity  in  the  last 
year  of  the  responsibility  period  This 
provision  is  consistent  with  the 
regulations  governing  reclamation  of 
prime  farmland  at  30  CFR  823.15  and 
avoids  penalizing  the  operator  for  the 
negative  effects  on  productivity  of 
adverse  weather  conditions. 

The  preamble  to  the  1983  rule  slated 
that  acceptance  of  data  for  proof  of 
reclamation  success  solely  from  the 
fourth  year  would  in  effect  shorten  the 
responsibility  period  and  be  inconsistent 
with  SMCRA  (48  FR  40156.  September  2. 
1983).  The  preamble  also  stated  that  in 
all  instances  Ihe  last  year  of 
responsibihty  should  be  part  of  the  one- 
or  two-year  test  period  [ihid].  To 
require  measurement  in  the  last  year  of 
the  responsibility  period  is  an 
unnecessarily  rigid  standard  given  Ihe 
variability  of  weather  conditions.  The 
important  thing  is  that  revegetation  be 
achieved  in  two  years  out  of  the  iasi 
four  years  of  Ihe  responsibility  period, 
not  that  il  be  achieved  in  any  particular 
year,  such  as  year  four  or  year  five.  The 
length  of  the  responsibility  period, 
established  by  SMCRA.  is  not  abridged 
by  this  rule.  Further.  OSMRE  believes 
thai  SMCRA  makes  a  dislmclion 
between  the  responsibility  period  and 
the  period  for  measuimg  revegetation 
success.  While  SMCRA  specifies  the 
period  of  the  operator's  responsibility.  i( 
does  not  specify  when,  within  that 
period,  success  is  to  be  measured.  In 
situations  where  revegetation  is 
demonstrated  prior  to  Ihe  last  year  of 
the  responsibility  period.  Ihe  final  bond 
release  inspection  would  still  have  to 
determine  that  reclamation  has  been 
achieved- 

Concerning  the  comment  that  the  last 
year  of  the  responsibility  period  should 


Federal  RegUter  /  Vol.  53.  No.  173  /  Wednesday.  September  7.  1968  /  Rules  and  RegolaUons    34641 


always  be  measured  in  order  to  take 
into  account  the  effects  of  any  latent 
acid  or  toxic  subsoil  constituents,  the 
commenter  may  be  confusing  the 
requirement  to  demonstrate  revegetation 
success  through  measurement  of 
productivity  with  the  general 
revegetalion  requirements.  Although  the 
rule  allows  measurement  of  productivity 
prior  lo  the  end  of  the  responsibility 
period,  it  does  not  state,  and  is  not 
intended  to  imply,  that  bond  will  be 
released  on  an  area  where  reclamation 
has  not  been  fully  achieved.  As 
provided  in  .30  CFR  800.40|c)I3).  "no 
bond  shall  be  fully  released  "  '  *  until 
the  reclamation  requirements  of 
ISMCRA]  and  the  permit  are  fully  met" 
The  final  bond  release  inspection  will 
evaluate  acheivement  of  the  general 
revegetation  requirements  of  30  CFR 
816.111  in  addition  to  the  success 
standards  of  §  816.116. 

The  measurement  of  productivity  for 
cropland  is  accomplished  using  data 
provided  by  the  permittee  When  the 
productivity  of  cropland  has  been 
measured  earlier  and  success  standards 
were  met.  the  regulatory  authority  is  not 
required  to  measure  crop  production 
during  the  final  bond  release  inspection. 
Rather,  such  an  inspection  is  a  check  to 
see  whether  the  past  demonstration  of 
productivity  success  appears  to  be 
continuing. 

Seven  commenters  supported  the 
proposal  that  revegetation  success  for 
postmining  land  uses  other  than  grazing 
land,  pasture  land  and  cropland  be 
measured  during  the  last  year  of  the 
operators  responsibility  period.  One 
commenter  suggested  that  revegetation 
success  be  measured  in  any  one  of  the 
last  two  years  of  the  responsibihty 
period,  and  one  cqjpaienter  suggested 
measurement  over  both  of  Ihe  last  two 
years.  One  commenter  challenged  the 
literature  cited  in  the  preamble  to  the 
proposal  as  supporting  the  one-year 
period  for  measuring  revegelation 
success  and  pointed  out  that  the 
Washington  State  forestry  practices 
rules,  concerned  with  replanting  trees  in 
clearcul  areas,  may  have  htlle 
applicability  to  reforestation  of  severely 
disturbed  mined  areas.  In  addition,  the 
commenter  asserted  that  acceptable 
practices  in  the  moist,  fertile  ecosystems 
of  the  Pacific  Northwest  may  not  be 
appropriate  for  application  to  the  coal 
regions  of  the  eastern  United  States. 

The  final  rule  retains  the  requirement 
that  vegetative  success  be  measured 
during  Ihe  last  year  of  the  responsibility 
period  for  the  postmining  land  uses 
other  than  grazing  land,  pasture  land 
and  cropland.  In  areas  of  annual 
average  precipitation  exceeding  26 


inches,  the  forest  ecosystem,  once 
disturbed,  reinitiates  the  process  of 
vegetative  succession.  The  first  few 
years  of  the  emergent  successional 
pattern  ere  prolific  with  respect  to 
species  density  and  diversity. 
Vegetative  diversity  and  density 
increase  with  time  durmg  the  five-year 
responsibility  period.  Indigenous  species 
invade  and  become  established. 
Therefore,  given  the  positive 
relationship  between  time  and 
vegetative  cover.  OSMRE  believes  that 
the  last  year  of  the  responsibility  period 
will  provide  an  accurate  measurement 
of  revegetation  success.  It  should  be 
noted  in  response  to  the  comment 
suggesting  significant  climatic 
differences  between  Washington  Stale 
and  the  coal  regions  of  the  Elastem 
United  States  that  the  coal-producing 
regions  of  Washington  Stale  receive 
annual  average  precipitation  that  ranges 
from  20  to  more  than  60  inches,  a  range 
that  coincides  with  the  annual  average 
precipitation  in  the  coal -producing 
regions  of  the  East. 

Sections  816.  /  Je^c}i4}  and  817.  ne(c/(4) 
NormaJ  Husbandry  Practices 

Proposed  {  616.116(c)(4)  allowed 
certain  husbandry  practices  during  the 
responsibility  period  if  approved  by  the 
regulatory  authority  and  if  the 
husbandry  practice  can  be  expected  to 
continue  as  part  of  the  postmining  land 
use  or  if  discontinuance  of  the 
husbandry  practice  after  the  release  of 
permittee  responsibility  will  not  reduce 
the  probability  of  continued  revegelative 
success.  The  approved  practices  cannot 
include  augmented  seeding,  fertilization. 
or  irrigation  without  extending  the 
period  of  responKibdily.  However, 
seeding,  fertilization,  or  irrigation 
performed  at  levels  that  do  not  exceed 
those  normally  applied  in  maintaining 
comparable  unmined  land  in  the  ^ 

surrounding  area  would  not  be 
considered  prohibited  augmentative 
activities.  The  proposed  minor  change 
from  the  existing  rule  was  lo  substitute 
the  phrase  "normal  husbandry 
practices'  for  the  phrase  "normal 
conser\'ation  practices."  This  change 
was  intended  to  avoid  restricting 
approvable  practices  to  manipulation  of 
the  soil  alone. 

In  Ihe  preamble  lo  the  proposal. 
OSMRE  stated,  "Rather  than  proposing 
a  national  rule  which  would  universally 
allow  repair  and  reseeding  of  rills  and 
gullies  to  be  considered  a  normal 
husbandry  practice.  OSMRE  will 
evaluate  such  practices  if  submitted  by 
a  State  as  a  program  amendment. 
Therefore,  under  the  provisions  of  30 
CFR  732.17  governing  State  program 
amendments.  OSMKJE  would  consider. 


on  a  practice- by -practice  basis,  the 
administrative  record  supporting  each 
practice  proposed  by  a  rpgulator>' 
authority  as  normal  husbandry  practice. 
The  regulatory  authority  would  be 
expected  lo  demonstrate  {!)  that  the 
practice  is  the  usual  or  expected  slate. 
form,  amount  or  degree  of  management 
performed  habitually  or  customarily  to 
prevent  exploitation,  destruction  or 
neglect  of  the  resource  and  maintain  a 
prescribed  level  of  use  or  productivity  of 
similar  unmined  lands  and  (2)  that  Ihe 
proposed  practice  is  not  an 
augmentative  practice  prohibited  by 
secHon  5lMbH20)  of  [SMCRAl"  (52  FR 
28016). 

Final  S  816.nB(c)(4)  is  the  same  as  the 
proposed  rule  with  the  exception  of  the 
addition  of  Ihe  requirement  for  approval 
by  OSMRE  of  proposed  husbandry 
practices  according  to  the  Stale  program 
amendment  process.  Two  commenters 
suggested  that  this  addition  would 
clanfy  the  rule  by  making  explicit  the 
requirement  for  pnor  approval  by 
OSMRE  of  practices  proposed  by  the 
Slate  regulatory  authority  as  normal 
husbandry  practices. 

One  State  regulatory  authority  was 
concerned  that  it  would  have  to  rejusti^y 
husbandry  practices,  such  as  the  repair 
of  rills  and  gullies,  that  already  a  pari  of 
the  approved  Slate  regulatory  program. 
If  OSMRE  has  given  specific  approval  to 
a  Stale  regulatory  program  provision 
that  allows  a  particular  practice  to  occur 
without  restartmg  the  operators 
responsibility  penod.  then  there  would 
be  no  need  for  resubmission  nf  ihe 
record  supporting  that  practice  1u 
OSMRE  for  approval  However,  to  the 
extent  that  OSMRE's  approval  of  a  Stdte 
regulatory  program  does  not  address 
normal  husbandry  practices,  the  State 
would  have  to  obtain  OSMRE's 
approval  under  §  ei6.116(c)(4)  to  allow 
specific  normal  husbandr>'  practices  to 
occur  without  restarting  the 
responsibihty  period. 

One  commenter  suggested  that  normal 
husbandry  practices  be  approved  at  ihp 
State  regulatory  authority  level,  without 
having  to  seek  OSMRE's  approval. 
through  the  issuance  of  State  policy 
guidance  or  the  approval  of  individual 
reclamation  plans.  This  would  be 
tantamount  to  a  reinstatement  of  the 
1983  rule.  As  staled  in  the  proposed  rule 
preamble.  OSMRE  has  reconsidered  the 
1983  inile  and  concluded  it  granted 
fiexibihty  that  is  inappropriate  in  a 
national  performance  standard. 
Therefore,  the  final  rule  establishes  the 
requirement  that  OSMRE  approval  must 
be  oblamed  before  husbandry  prEctice 
can  be  allowed  to  occur  under  a  State 
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regulatory  program  without  restating  the 
responsibility  period, 

Six  commenters  supported  allowing 
the  repair  of  nils  and  gullies  as  a  normal 
husbandry  practice,  and  one  commenter 
urged  that  the  phrase  "repair  of  riUs  and 
gullies"  be  added  to  the  list  of  approved 
practices  found  in  the  last  sentence  of 
proposed  }  816.116(c)(4).  Because 
05MRE  is  convinced  that  the  cited 
literature  supports  the  repair  of  rills  and 
gullies  in  some  situations,  the  final  rule 
establishes  a  framework  within  which  a 
State  regulatory  authority  may 
demonstrate  that  such  repair  is  a  normal 
husbandry  practice.  However,  since  it  is 
also  true  that  repair  of  rills  and  gullies  is 
not  always  simply  good  husbandry,  the 
final  rule  does  not  include  the  suggested 
addition  to  the  list  of  approved 
practices. 

One  commenter  suggested  that  the 
proposed  rule  did  not  mention  the  role 
of  Federal  land-managing  agencies  in 
approving  normal  husbandry  practices 
on  Federal  lands  OSMRE  believes  that 
the  Federal  lands  regulations, 
particularly  30  CFR  740,ll(d).  which 
allows  Federal  land-managing  agencies 
"to  include  in  any  lease,  license,  permit, 
contract,  or  other  instrument  such 
conditions  as  may  be  appropriate  to 
regulate  (mining),"  adequately  recognize 
the  authority  of  Federal  land-managing 
agencies  to  regulate  surface  coal  mining 
and  reclamation  operations  under 
proviaions  of  law  other  than  OSMRE  on 
lands  under  (heir  jurisdiction. 

One  commenter  recommended  that 
the  final  rule  provide  minimum 
standards  for  the  State  regulatory 
authorities  to  use  when  determining 
when  tree  planting,  repair  of  rills  and 
Kiullies,  and  other  practices  are  to  be 
considered  augmentative  versus  normal 
husbandry.  The  commenter  was 
concerned  that  the  lack  of  such 
minimum  standards  would  allow  "major 
gully  repair  or  replanting  a  large 
percentage  of  the  trees  or  shrubs"  within 
the  responsibility  period  under  the  guise 
of  normal  husbandry.  The  commenter 
suggested  that  an  example  of  a 
minimum  standard  would  be  to 
establish  a  ceiling,  such  as  five  percent 
of  the  permit  area,  that  would  be  subject 
10  a  normal  husbandry  practice  without 
restarting  the  operator's  period  of 
respon.sibility. 

OSMRE's  position  is  that  the  primary 
rpsponsibility  for  regulating  surface  coal 
mining  and  reclamation  operations 
should  rest  with  the  States.  Federal 
rules  must  be  capable  of  nationwide 
dppiiration.  The  absence  of  minimum 
standards  in  portions  of  the  Federal 
rules  !S  not  a  weakenmg  of  revegetation 
requirements  but  reflects  that  the  rules 
are  designed  to  account  for  regional 


diversity  in  terrain,  climate,  soils  and 
other  conditions  under  which  mining 
occurs.  The  requirements  for  OSMRE 
approval  of  normal  husbandry  practices 
proposed  by  Stale  regulatory  authorities 
based  upon  State-specific 
documentation  of  local  husbandry 
practices  will  ensure  that  augmentative 
practices  are  not  allowed  to  occur 
without  restarting  the  operator's  period 
of  responsibility. 

Effect  in  Federal  Program  States  and  on 
Indian  Lands 

This  rule  applies  through  cross- 
referencing  in  those  States  with  Federal 
programs.  They  are  Georgia.  Idaho, 
Massachusetts.  Michigan.  North 
Carolina.  Oregon.  Rhode  Island.  South 
Dakota,  Tennessee,  and  Washington. 
The  Federal  programs  for  these  States 
appear  at  30  CFR  Parts  910.  912.  921.  922. 
933.  937.  939.  941.  942,  and  947 
respectively.  The  rules  will  apply  in 
California  if  the  Federal  program  for 
that  State,  which  was  proposed  on 
October  22. 1987  (52  FR  39594).  is 
adopted.  The  rules  also  apply  through 
cross-referencing  to  Indian  lands  under 
Federal  programs  for  Indian  lands  as 
provided  in  30  CFR  Part  750.  No 
comments  were  received  concerning 
unique  conditions  that  exist  in  any  of 
these  States  or  on  Indian  lands  that 
would  have  required  changes  to  the 
national  rule. 

III.  Procedural  Matter* 

Federal  Paperwork  Reduction  Act 

The  revegetation  rules  affected  by  the 
changes  approved  today,  SS  616.116  and 
817.116,  do  not  contain  new  information 
collection  requirements  requiring 
approval  from  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

Executive  Order  12292  and  Regulatory 
Flexibility  Act 

The  DOI  has  determined  that  this  rule 
is  not  a  major  rule  requiring  a  regulatory 
impact  analysis  under  Executive  Order 
12291  (February  17. 1981),  Also.  DOI 
certifies  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  and. 
therefore,  does  not  require  a  regulatory 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  se(]. 

National  En  vironmental  Policy  Act 

OSMRE  has  prepared  an 
environmental  assessment  and  has 
made  a  finding  that  the  final  rules  will 
not  significantly  affect  the  quality  of  the 
human  environment  under  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969.  42  U.S.C.  4332(2)(C). 
The  environmental  assessment  is  on  file 


in  the  OSMRE  Administrative  Record. 
Room  5315, 1100  L  Street  NW.. 
Washington.  DC. 

Agency  Approval 

Section  51B(a)  of  SMCRA  requires 
that,  with  regard  to  rules  directed  to  the 
surface  effects  of  underground  mining, 
OSMRE  must  obtain  the  written 
concurrence  from  the  head  of  the 
department  which  administers  the 
Federal  Mine  Safety  and  Health  Act  of 
1977.  the  successor  to  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969. 
OSMRE  has  obtained  the  written 
concurrence  of  the  Assistant  Secretary 
for  Mine  Safety  and  Health,  U.S. 
Department  of  Labor. 

Author 

The  principal  author  of  this  rule  is 
Patrick  W.  Boyd.  OSMRE.  1951 
Constitution  Avenue  NW..  Washington, 
DC  20240:  Telephone:  (202)  343-1864. 

List  of  Subjects 

30  CFR  Part  816 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 
Surface  mining. 

30  CFR  Part  817 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 
Underground  mining. 

Accordingly.  30  CFR  Parts  816  and  817 
are  amended  as  set  forth  herein. 

Dated:  fuly  20. 1968. 
James  E.  Cason. 

Acting  Assistant  Secretory —  f'^ ""'  '^'"^ 
Minerals  Management 

PART  816— PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS- 
SURFACE  MINING  ACTIVITIES 

1.  The  authority  citation  for  Part  816  is 
revised  to  read  as  follows  and  the 
authority  citations  following  the 
sections  in  Part  616  are  removed: 

Authority:  Pub.  L  95-87,  30  US  C.  1201  et 

Sfg.  andPiib.  L  100-34. 

2.  Section  816.116  is  amended  by 
revising  paragraphs  (b)(3)(i).  (b)(3)(ii). 
(c)(2),  and  (c)(4)  to  read  as  follows  and 
the  suspension  for  those  paragraphs,  as 
noted  in  the  editorial  note  immediately 
following  the  section  in  the  Code  of 
Federal  Regulations,  is  lifted: 

§  916.118    Revegetation:  Standards  for 
success. 

lb)-   ■   ' 

(3)  •   •   • 

(i)  Minimum  stocking  and  planting 
arrangements  shall  be  specified  by  the 
regulatory  authonty  on  the  basis  of  local 
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ami  regional  conditusns  and  afier 
consultation  with  and  appro\al  by  the 
State  agencies  responsible  for  the 
administration  of  forestry  and  wildlife 
programs.  Consultation  and  approval 
may  occur  on  either  a  programwide  or  a 
permit-specific  basis, 

(ii)  Trees  and  shrubs  that  will  be  used 
in  determining  the  success  of  stocking 
and  the  adequacy  of  the  plant 
arrangement  shall  have  utility  for  the 
approved  postmining  land  use.  Trees 
and  shrubs  counted  in  determining  such 
success  shall  be  healthy  and  have  been 
in  place  for  not  less  than  two  growing 
seasons.  At  the  time  of  bond  release,  at 
least  80  percent  of  the  trees  and  shrubs 
used  to  determine  such  success  shall 
have  been  in  place  for  60  percent  of  the 
applicable  minimum  period  of 
responsibility. 

(cj  •  •  ' 

(2)  In  areas  of  more  than  260  inches  of 
annual  average  precipitation,  the  period 
of  responsibility  shall  continue  for  a 
period  of  not  less  than  five  full  years. 
Vegetation  parameters  identified  in 
paragraph  (b)  of  this  section  for  grazing 
land  or  pasture  land  and  cropland  shall 
equal  or  exceed  the  approved  success 
standard  during  the  growing  seasons  of 
any  two  years  of  the  responsibility 
period,  except  the  first  year.  Areas 
approved  for  the  other  uses  identified  in 
paragraph  (b)  of  this  section  shall  equal 
or  exceed  the  applicable  success 
standard  during  the  growing  season  of 
the  last  year  of  the  responsibility  period. 

(4)  The  regulatory  authority  may 
approve  selective  husbandry  practices. 
excluding  augmented  seeding, 
fertilization,  or  irrigation,  provided  it 
obtains  prior  approval  from  the  Director 
in  accordance  with  §  732.17  of  this 
chapter  that  the  practices  are  normal 
husbandry  practices,  without  extending 
the  period  of  responsibility  for 
revegetation  success  and  bond  liability, 
if  such  practices  can  be  expected  to 
continue  as  part  of  the  postmining  land 
use  or  if  discontinuance  of  the  practices 
after  the  liability  period  expires  will  not 


reduce  the  probability  of  permanein 
revegetation  success  .Approved 
practices  shall  be  normal  husbandry' 
practices  within  the  region  for  unmined 
lands  having  land  uses  similar  to  the 
approved  postmining  land  use  of  the 
disturbed  area,  including  such  practices 
as  disease,  pest,  and  vermin  control;  and 
any  pruning,  reseeding.  and 
transplanting  specifically  necessitated 
by  such  actions. 


PART  817— PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS- 
UNDERGROUND  MINING  ACTIVITIES 

3.  The  authority  citation  for  Part  817  is 
revised  to  read  as  follows  and  the 
authority  citations  following  the 
sections  in  Part  817  are  removed: 

Authority:  Pub.  L  95-87.  30  U.S.C.  1201  el 
seq..  and  Pub.  L  100-34. 

4.  Section  817.116  is  amended  by 
revising  paragraphs  (b)(3Ki).  (bl(3)(ii). 
(c)(2).  and  (c)(4)  to  read  as  follows  and 
the  suspension  for  those  paragraphs,  as 
noted  in  the  editorial  note  immediately 
following  the  section  in  the  Code  of 
Federal  Regulations,  is  lifted: 

§  817  116    Revegetation:  Standards  tor 
success. 

(b)  •  *  • 

[31  •   •   • 

(i)  Minimum  stocking  and  planting 
arrangements  shall  be  specified  by  the 
regulatory  authority  on  the  basis  of  local 
and  regional  conditions  and  after 
consultation  with  and  approval  by  the 
Slate  agencies  responsible  for  the 
administration  of  forestry  and  wildlife 
programs.  Consultation  and  approval 
may  occur  on  either  a  programwide  or  a 
permit-specific  basis. 

(ii)  Trees  and  shrubs  that  will  be  used 
in  determining  the  success  of  stocking 
and  the  adequacy  of  the  plant 
arrangement  shall  have  utility  for  the 
approved  postmining  land  use.  Trees 
and  shrubs  counted  in  determining  such 
success  shall  be  healthy  and  have  been 
in  place  for  not  less  than  two  growing 


sea,sons  At  the  time  of  bond  release,  at 
least  BO  percent  of  the  trees  and  shrubs 
used  to  determine  such  success  shall 
have  been  in  place  for  60  percent  of  the 
applicable  minimum  period  of 
responsibility. 

(c)  •  •  • 

(2)  In  areas  of  more  than  26.0  inches  of 
annual  average  precipitation,  the  period 
of  responsibility  shall  continue  for  a 
period  of  not  less  than  five  full  years. 
Vegetation  parameters  identified  in 
paragraph  (b)  of  this  section  for  grazing 
land  or  pasture  land  and  cropland  shall 
equal  or  exceed  the  approved  success 
standard  during  the  growing  seasons  of 
any  two  years  of  the  responsibility 
period,  except  the  first  year.  Areas 
approved  for  the  other  uses  identified  in 
paragraph  (b)  of  this  section  shall  equal 
or  exceed  the  applicable  success 
standard  during  the  growing  season  of 
the  last  year  of  the  responsibility  period. 

(4)  The  regulatory  authority  may 
approve  selective  husbandry  practices, 
excluding  augmented  seeding, 
fertilization,  or  irrigation,  provided  it 
obtains  prior  approval  from  the  Director 
in  accordance  with  $  732.17  of  this 
chapter  that  the  practices  are  normal 
husbandry  practices,  without  extending 
the  period  of  responsibility  for 
revegetation  success  and  bond  liability, 
if  such  practices  can  be  expected  to 
continue  as  part  of  the  postmining  land 
use  or  if  discontinuance  of  the  practices 
after  the  liability  period  expires  will  not 
reduce  the  probability  of  permanent 
revegetation  success.  Approved 
practices  shall  be  normal  husbandry- 
practices  within  the  region  for  unmined 
lands  having  land  uses  similar  to  the 
approved  postmining  land  use  of  the 
disturbed  area,  including  such  practices 
as  disease,  pest,  and  vermin  control;  and 
any  pruning,  reseeding.  and 
transplanting  specifically  necessitated 
by  such  actions- 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPar1  13 

(Docket  No  25690;  Amdt.  No.  13-181 

Rules  of  Practice  for  FAA  CIvH  Penalty 
Actions 

AQENCv:  Federal  Aviation 
Administration  (FAAJ.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  This  final  rule  sets  forth 
revised  initiation  procedures  and  new 
rules  of  practice  in  FAA  civil  penally 
actions.  The  rules  are  needed  to  provide 
detailed  procedures  for  on-the-record 
hearings  required  in  civil  penalty 
actions  by  legislation  recently  passed  by 
Congress.  The  rules  are  intended  to 
provide  an  appropriate  level  of 
procedural  foi-mality  in  civil  penalty 
proceedings,  focus  attention  on  the 
rights  of  individuals  subject  to  civil 
penalties,  and  ensure  that  due  process  is 
afTorded  those  individuals  during  the 
civil  penalty  enforcement  process 
DATES:  The  final  rule  is  effective  on 
September  7.  1988.  Comments  must  be 
received  on  or  before  November  7.  1988. 
ADDRESS:  Comments  on  this  final  rule 
may  be  delivered  or  mailed,  in 
duplicate,  to  the  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel.  Attn;  Rules  Docket  fACC-204). 
Docket  N'o.  25690.  800  Independence 
Avenue  SW,,  Room  9l5G.  Washington, 
DC  20591.  Comments  submitted  on  the 
final  rule  must  be  marked:  Docket  No. 
25690,  Comments  may  be  inspected  in 
Room  9150  between  8:30  a.m.  and  5:00 
p  m  on  weekdays,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

.Mian  H  Horowitz,  Manager. 
Enforcement  Policy  Branch  (ACC-260). 
Federal  Avi.-ition  Administration,  800 
Independence  Avenue  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-31)- 

SUPPLEMENTARV  INFORMATION: 

Comments  Invited 

The  new  rules  contained  in  this 
amendment  are  purely  procedural  rules 
to  govern  on-the-record  hearings 
required  by  statute.  The  amendments  to 
the  current  regulations  are  required  so 
that  the  regulations  will  conform  to 
existing  and  recently  enacted  statutory 
authority.  Because  both  the  procedural 
rules  and  revised  regulations  are 
required  to  implement  the  recently 
enacted  legislative  amendment  to  the 
Federal  Aviation  Act  of  1958.  they  are 


being  adopted  without  notice  and  prior 
public  comment.  However,  the 

Rfguiatory  Policies  and  Procedures  of 
ihe  Department  of  Transportation  (44  FR 
n0v'i4.  Febniary  26. 1979)  provide  that,  lo 
the  maximum  extent  possible. 
Department  of  Transportation  (DOT) 
operating  administrations  should 
provide  an  opportunity  for  public 
comment  on  regulations  issued  without 
prior  notice. 

Accordingly,  interested  persons  are 
invited  lo  participate  in  the  rulemaking 
by  submitting  written  data,  views,  or 
arguments  as  they  may  desire. 
Comments  must  include  the  regulatory 
docket  or  amendment  number  identified 
in  this  final  rule  and  be  submitted  in 
duplicate  to  the  address  above.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons.  These  rules  may  be 
changed  in  light  of  the  comments 
received  on  this  final  rule. 

Commenlers  who  want  the  FAA  to 
acknowledge  receipt  of  commenta 
submitted  on  this  final  rule  must  submit 
a  preaddressed,  stamped  postcard  %vith 
those  comments  on  which  the  following 
statement  is  made:  "Comments  lo 
Docket  No.  25090.'*  The  postcard  wiIlTre 
date  stamped  by  the  FAA  and  returned 
to  Ihe  commenter.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabUity  of  Final  Rule 

Any  person  may  obtain  a  copy  of  this 
final  rule  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs.  Attn:  Public  Inquiry 
Center  (APA-230).  800  Independence 
Avenue  SW,.  Washington.  DC  20591,  or 
fay  calling  (202)  267-3484.  Requests  must 
include  the  amendment  number 
identified  in  this  final  rule.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  rulemaking  actions  should 
request  a  copy  of  Advisory  Circular  11- 
2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure 

Background 

These  procedural  rules  were 
developed  by  the  FAA  to  respond  to  an 
amendment  to  the  Federal  Aviation  Act 
of  1958.  contained  in  Pub.  L.  100-223.  the 
Airport  and  Airway  Safety  and  Capacity 
Expansion  Act  of  1987.  enacted  by 
Congress  and  signed  by  the  President  on 
December  30. 1987.  During  preliminary 
Senate  discussions  of  the  proposed  civil 
penalty  amendment.  Congress  noted  the 
FAAb  lack  of  statutory  authority  to 
■prosecute  violators  of  [the  Federal 
Aviation  Regulations)"  without  refernng 
those  actions  to  the  United  States 


Attorney  for  prosecution  in  a  United 
States  District  Court.  Congress  observed 
that  the  inability  or  failure  of  the  United 
States  Altomey  to  prosecute  civil 
penalty  actions  resulted  in  an  ineffective 
deterrent  to  individuals  or  entities  who 
violate  the  Federal  Aviation 
Regulations.  Congress  determined  that 
"there  is  clearly  a  need"  for 
administrative  hearings,  tried  and  heard 
by  the  FAA.  to  provide  effective 
enforcement  of  the  FAA's  safety 
regulations.  As  ultimately  enacted,  the 
amendment  to  the  Federal  Aviation  Act 
gives  Ihe  FAA  the  authority  to  assess 
civil  penalties  for  violations  arising 
under  the  Federal  Aviation  Act  or  a 
rule,  regulation,  or  order  issued 
thereunder,  after  written  notice  and  a 
finding  of  violation  by  the 
Administrator.  The  legislative 
amendments  give  the  FAA  the  authority 
to  "assess"  a  civil  penalty  for  a  violation 
of  the  FAA's  safety  regulations.  This 
specific  authority  enables  the  FAA  to 
issue  an  order  that  informs  an  individual 
of  Ihe  alleged  violation  and  that  triggers 
an  opportunity  for  a  hearing  on  the 
merits  of  the  allegations  in  the  order 

Prior  lo  the  1987  amendment,  the  FAA 
could  assess  civil  penalties  and 
prosecute  the  civil  penalty  actions  only 
in  cases  involving  a  violation  of  the 
Hazardous  Materials  Transportation 
Act,  or  a  rule,  regulation,  or  order  issued 
pursuant  to  that  Act.  The  FAA  could 
refer  the  case  to  a  United  States 
Attorney  for  in  personam  collection 
procedures  in  a  United  States  District 
Court  if  an  individual  did  not  pay  an 
assessed  civil  penally.  Under  the 
Federal  Aviation  Act,  the  FAA  could 
propose  and  compromise  a  civil  penalty 
against  an  individual  for  a  violation  of 
that  Act,  or  a  rule  or  a  regulation  issued 
pursuant  to  that  Act.  but  could  not 
prosecute  those  civil  penalty  actions.  If 
the  proposed  civil  penalty  could  not  be 
settled  by  agreement  of  the  parlies,  the 
FAA  was  forced  lo  refer  that  action  lo  a 
United  Slates  Attorney  for  prosecution 
in  a  United  Stales  District  Court. 
Prosecution  in  the  United  States  District 
Court  could  result  in  a  judicial 
determination  of  violation  and  liability 
for  a  civil  penalty.  If  an  individual  did 
not  pay  a  civil  penally  determined  by 
the  United  States  District  Court,  the 
FAA  could  refer  collection  of  the 
penalty  to  the  United  States  Attorney. 

The  recent  amendment  revised  thai 
practice  for  selected  civil  penalty 
actions.  The  amendment  enables  the 
FAA  to  circumvent  the  complex  and 
lengthy  process  of  refernng  these  civil 
penalty  cases  to  the  United  States 
Attorney  and.  therefore,  to  strengthen 
the  FAA's  enforcement  process.  Under 


Federal  Register  /  Vol.  53,  No.  173  /  Wednesday,  September  7.  1988  /  Rules  and  Regulations    34647 


the  1987  amendment,  the  FAA  may 
prosecute  civil  penalty  actions  without 
referring  the  action  to  the  United  States 
Attorney  for  prosecution  in  a  United 
States  District  Court.  An  order  assessing 
civil  penalty  issued  by  Ihe  FAA  will 
result  in  a  finding  of  violation,  just  as 
prosecution  of  a  civil  penally  action  in 
the  District  Court  could  result  in  a 
finding  of  violation  and  liability  for  a 
civil  penalty.  Any  order  assessing  civil 
penalty  issued  by  the  Administrator. 
including  an  order  that  accepts  a 
reduced  civil  penally  in  settlement  of 
the  action,  will  contain  a  finding  of 
violation. 

Notwithstanding  the  revised  authority 
given  to  the  FAA,  Congress  explicitly 
reserved  and  retained  exclusive 
jurisdiction  in  the  United  Slates  District 
Courts  over  any  civil  penalty  action 
initiated  by  the  Administrator  that 
involves  a  civil  penalty  of  more  than 
S50.000:  a  direct  In  rem  action  or  an  in 
rem  action  based  on  the  violation 
alleged  in  the  civil  penalty  action;  a  suit 
based  on  seizure  of  an  aircraft  that  is 
subject  to  a  lien  for  payment  of  an 
assessed  civil  penalty;  and  a  suit  for 
injunctive  relief  based  on  the  violation 
alleged  in  the  civil  penalty  action. 
Therefore,  these  actions  will  be 
proposed  and  compromised  by  the  FAA 
or  prosecuted  by  the  United  States 
Attorney  using  the  same  process  and 
procedures  as  the  FAA  has  used  in  the 
past. 

Since  1974.  ihe  FAA  has  had  the 
.nilhority  to  initiate  and  assess  a  civil 
penalty  for  a  violation  of  the  Hazardous 
Materials  Transportation  Act.  Pursuant 
to  the  1987  legislation,  the  FAA  may 
initiate  and  assess  civil  penalties,  not  in 
excess  of  $50,000.  for  violations  of  the 
Federal  Aviation  Act.  The  legislation 
requires  that  civil  penalty  actions 
brought  under  this  authority  be  assessed 
only  after  notice  and  an  opportunity  for 
a  hearing  on  the  record,  in  accordance 
with  section  554  of  the  Administrative 
Procedure  Act,  The  authority  granted  to 
the  FAA  by  the  amended  legislation  is 
effective  only  for  a  2-year  period 
beginning  December  30, 1967  and  ending 
December  30. 1989. 

The  amendments  to  Ihe  Federal 
Aviation  Act  require  the  Administrator 
to  establish  a  "Civil  Penalty  Assessment 
Demonstration  Program"  in  accordance 
with  the  legislation  and  to  study  the 
effeciiveneoc  of  Ihat  program.  "The 
legislation  also  requires  the  FAA  to 
report  lo  Congress,  no  later  than  June  30, 
1989,  on  Ihe  results  of  the  study  required 
by  Ihe  legislation.  The  Administrator  is 
ri'quirt^d  to  report  on  the  minimum  levels 
uf  civil  penalties  established  in  Ihe  Act 
and  whether  additional  changes,  to  the 


civil  penalty  program  are  necessary  to 
provide  an  adequate  safety  deterrent. 
The  Administrator  also  is  required  to 
make  recommendations  regarding  the 
efTectiveness  and  continuation  of  the 
Civil  Penalty  Demonstration  Program 
authorized  under  section  905  of  the 
Federal  Aviation  Act  of  1958. 

In  formulating  the  procedural  rules  for 
the  Demonstration  Program,  the  FAA 
reviewed  the  present  regulations 
governing  proposal  and  initiation  of  civil 
penalty  actions  and  the  present 
regulations  governing  hearing 
procedures  contained  in  Part  13  of  the 
Federal  Aviation  Regulations.  The  FAA 
also  reviewed  the  procedural  rules 
governing  hearings  conducted  by  other 
agencies  with  authority  lo  prosecute 
actions  and  conduct  administrative 
hearings.  The  FAA  believes  Ihat  the 
detailed  procedural  rules  set  forth  in  this 
final  rule,  and  the  revisions  of  the 
sections  of  Part  13  that  describe  the 
process  of  initiating  and  proceeding  with 
a  civil  penalty  action,  protect  the  due 
process  rights  of  individuals  subject  to  a 
civil  penalty. 

Discussion  of  Legal  Enforcement 
Proceedings 

Section  13.15  applied  to  all  civil 
penalty  actions  proposed  for  a  violation 
of  the  Federal  Aviation  Act  of  1958.  The 
FAA  is  amending  S  13.15  of  the  Federal 
Aviation  Regulations  so  that  it  no  longer 
applies  to  the  civil  penalty  authority  that 
was  transferred  to  the  FAA  by  the  1987 
legislative  amendment.  This  section  is 
now  limited  to  civil  penalty  actions  that 
are  within  the  exclusive  jurisdiction  of 
the  United  States  District  Courts  and  are 
not  encompassed  within  the  aulhority 
given  to  the  FAA  by  Congress  in  the 
Civil  Penalty  Assessment 
Demonstration  Program  legislation- 
Section  13.15  now  applies  only  to  civil 
penalty  actions  that  involve  an  amount 
in  excess  of  SSO.OOO.  Section  13.15  sets 
forth  the  procedures  used  by  the  agency 
to  propose  and  compromise  a  civil 
penalty  action.  The  amendment  of  this 
section  is  not  intended  to  alter  the 
procedures  that  were  used  in  the  past  in 
all  civil  penally  actions  brought  for 
violations  of  the  Federal  Aviation  Act 
The  amended  section  contains  the 
maximum  civil  penalty  that  Ihe  FAA 
may  propose  for  each  specific  violation 
of  the  Federal  Aviation  Act  or  Ihe 
Federal  Aviation  Regulations,  including 
the  increased  civil  penalty  that  the  FAA 
may  propose  against  an  air  carrier  and  a 
commercial  operator.  The  amended 
section  now  refers  to  the  FA.A's 
authority  to  take  enforcement  action 
based  on  a  violation  of  the  prohibition 
in  the  Federal  Aviation  Act  and  Ihe 
regulations  that  deal  with  smoking  on 


aircraft  and  tampering  with  smoke 
detectors  on  aircraft.  The  amended 
section  also  contains  the  delegation  of 
the  Administrator's  authority  to  propose 
and  compromise  actions  to  specific 
individuals  in  the  FAA.  and  the 
procedure  by  which  Ihe  FAA  may  settle 
a  civil  penalty  action. 

Section  13.16  applied  only  to  civil 
penally  actions  for  violations  of  the 
Hazardous  Materials  Transportation 
Act.  The  authority  contained  in  the  1987 
amendment  is  simitar  to  the  authority 
granted  to  the  agency  in  the  Hazardous 
Materials  Transportation  Act  with  one 
exception.  The  statutory  authority  to 
prosecute  civil  penalty  actions  brought 
under  the  Federal  Aviation  Act  is 
limited  to  civil  penalties  that  do  not 
exceed  550.000;  the  authority  lo  bring 
civil  penally  actions  under  the 
Hazardous  Materials  Transportation 
Act  is  not  so  limited. 

The  FAA  believes  that  one  set  of 
procedures,  before  and  during  the 
hearing,  for  hazardous  materials  cases 
and  cases  brought  pursuant  to  the 
Federal  Aviation  Act  would  eliminate 
confusion  and  duplication  in  civil 
penalty  proceedings.  The  FAA 
determined  that  it  was  more  efficient  to 
incorporate  civil  penalty  procedures 
under  the  Federal  Aviation  .Act  into  an 
existing  system  rather  than  create  an 
entirely  new  process  of  initiation  and 
prosecution  of  civil  penally  actions. 

Thus,  the  FAA  retained  the  basic 
organization  and  procedures  contained 
in  §  13.16.  which  are  familiar  to  the 
aviation  industry  in  hazardous  materials 
civil  penalty  actions,  and  amended  that 
section  to  implement  the  new  statutor)- 
authority  given  lo  Ihe  FAA  lo  prosecute 
a  civil  penalty  action  for  a  violation  of 
the  Federal  Aviation  Act.  However,  the 
procedures  were  modified  so  that  an 
individual  may  request  a  hearing  on  the 
merits  of  an  order  of  civil  penalty 
instead  of  on  the  merits  of  a  notice  of 
proposed  civil  penalty.  This 
modification  refiects  the  procedures 
used  by  the  FAA  and  the  aviation 
community  in  certificate  actions  before 
the  National  Transportation  Safety 
Board  (NTSB)  and  provides  a  familiar 
and  similar  procedural  structure  for  all 
regulaton,'  enforcement  actions  taken  by 
the  FAA.  A  request  for  hearing  under 
these  procedural  rules  need  not  be  a 
formal,  technical  document.  The  rule 
allows  an  individual  to  request  a 
hearing  by  merely  submitting  a 
handwritten  letter  to  the  agency 
attorney.  An  individual  requesting  a 
hearing  also  has  an  opportunity  to 
suggest  a  location  for  the  hearing  in  this 
document. 
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Prior  lo  the  amendment  of  J  13.16.  an 
individual  who  had  received  a  notice  of 
proposed  awl  penalty  for  a  violdtion  of 
the  Hazardous  Malerial^  Transpurtation 
Act  could  immediately  request  a  heanng 
on  the  altegatiuns  conlamed  m  that 
notice-  An  individual  subject  to  a  notice 
of  proposed  civil  penalty  could  only 
request  a  hearing  before  the 
Administrator  issued  an  order  assessing 
a  civil  penally  After  the  Administrator 
issued  an  order,  the  rule  provided  no 
further  opportunity  for  a  heanng  on  the 
merits  of  the  notice. 

Based  on  the  FAA'a  experience  in 
certificate  actions,  the  F.AA  believes 
that  a  hearing  on  the  allegation.s 
containnd  in  a  notice,  which  is  merely  a 
proposal,  is  premature.  The  notice  is 
issued  after  the  FAA  has  completed  an 
investigation  of  the  allegations. 
However,  the  individual  may  or  may  not 
hive  taken  part  in  the  investigatory 
process.  The  F.\A  reviewed  the  existing 
notice  and  prehearing  procedures 
i:')ntained  in  $  13.16  and  retamed  'he 
informal  proceedinRS  that  arp  nvailable 
rifter  a  notice  of  proposed  civil  penalty 
IS  issued.  Therefore,  the  rule  provides  an 
upporianity  for  informa!  proceedmys  in 
which  an  individual  may  submit 
information  or  discuss  the  matter  with 
an  agency  attorney  These  informal 
proceedinBS  enable  an  individual  to 
submit  information  includin«  mitisdting 
factors  or  extenuatins  circumstances 
thai  may  affect  ihe  FAA's  decision  lo 
continue  to  prosecute  a  civil  penalty 
.action.  The  FAA  views  the  informal 
proceedings  as  an  opportunity  lo  narrow 
the  differences  between  the  parties  with 
!he  intenlinn  of  sellhng  a  civil  penalty 
•i;  lion.  F.ven  if  the  parties  (.an  not  agree 
i;j  settle  the  matter,  the  informal 
proceedings  sen-e  lo  focus  any 
renaming  unresolved  issues, 

Recognizmg  that  some  individuals 
may  not  lake  advantage  of  the 
opportunity  to  participate  m  informal 
proceedings  provided  in  the  rule  and  to 
comply  with  ;he  Congressional  mandate 
to  provide  an  opportunity  for  a  heanng. 
the  Jimended  rules  provide  two 
'ipfMjrtunilies  for  an  individual  'o 
rp._]ij'";t  a  hearing  on  alleged  violdtions 
■  'I  the  Federal  Aviation  Act  or 
tiixardoua  Materials  Transportation 
Act-  f-irst,  an  individual  may  for^o  the 
infurmai  proceedings  provided  in  §  13.16 
h>  requesting  a  heannjj  after  receipt  of  a 
notice  of  proposed  civil  penalty  The 
notice  of  proposed  ctvil  penalty  will  be 
reviewed  by  ihe  agency  aliomey,  and  in 
appropnate  cases,  an  order  of  civil 
pf-nahy  will  be  issued  which  wiU  serve 
as  the  complaint  tn  the  proceedings. 
This  review  gives  the  FAA  a  final 
opportunity  to  determine  'f  prosecution 


of  the  action  is  warranted-  Second,  an 
individual  may  request  a  heanng  after 
participating  in  any  informal 
proceedings  with  an  agency  aliomey. 
Thus,  the  order  of  civil  penalty  issued 
after  a  request  for  a  heanng  in  these 
cases  enables  the  agency  lo  tailor  the 
order  of  civil  penalty  to  reflect  any 
changes  lo  the  notice  of  proposed  civil 
penalty  based  on  information  submitted 
during  the  mformal  proceedings.  The 
FAA  believes  that  it  is  appropriate  and 
logical  to  hold  a  hearing  on  the  menls  of 
the  order  of  civil  penalty  which  contains 
the  most  concise  statement  of  alleged 
facts  and  regulatory  or  statutory 
violations. 

The  basic  provisions  of  5  13  16 
regarding  referral  of  an  action  to  the 
United  States  Attorney  for  collection  of 
an  assessed  civil  penalty  have  been 
retained.  Therefore,  the  FAA  need  only 
refer  civi!  penalty  actions  under  \  13.16 
to  the  United  States  Attorney  for 
collection  of  the  penalty  if  a  person 
subiect  to  an  order  assessinj?  civil 
penalty  does  not  pay  the  assessed  civil 
penally  In  addition,  the  agency  may  use 
the  procedures  established  by  the 
Department  of  Transportation  lo 
implement  the  Debt  Collection  Act  lo 
collect  any  assessed  civi!  penalty- 
Section  13.16  requires  an  individual  to 
proceed  through  the  entire 
admmistrative  process  set  forth  in  these 
rules  before  appealing  any  decision  or 
order  to  an  appellate  cxjurt.  A  party  may 
appeal  a  Final  decision  and  order  of  the 
Administrator,  issued  after  appeal  of  an 
administrative  law  judge's  initial 
decision  lo  the  FAA  decisionmaker,  if 
the  party  complies  with  the 
requirements  of  section  1ID06  of  the 
Federal  Aviation  Act  of  1958.  as 
amended.  A  party  may  not  appeal  an 
initial  decision  of  an  administrative  law 
judge  directly  to  the  courts  of  appeals  of 
the  United  Slates  or  the  United  Slates 
Court  of  Appeals  for  the  District  of 
Columbia.  The  requirement  to  ethaust 
administrative  remedies  prior  to 
appellate  review  by  a  court  of  appeals 
iiuarantees  that  the  issues  have  been 
fully  developed  before  the  agency  and 
provides  a  complete  administrative 
record  for  judicial  review. 

Promulgation  of  these  rules  does  not 
revoke,  expressly  or  implicitly.  Subpart 
D  of  Part  13  Although  that  subpart  will 
not  govern  civil  penally  actions 
addressed  m  this  final  rule.  Subpart  D 
will  continue  to  govern  hearings 
requested  to  review  FAA  orders 
charging  a  violation  of  Title  V  of  the 
Federal  Aviation  Act  of  195a.  as 
amended:  orders  of  compliance,  cease 
and  desist  orders,  orders  of  denial  or 
orders  of  compliance  under  the  Federal 


Aviation  Act  of  1958.  as  amended;  the 
Airport  and  Airway  Development  Act  of 
1970:  and  the  Airport  and  Airways 
Improvement  Act  of  19az.  as  amended 
by  the  Airport  and  Airway  Safely  and 
Capacity  Expansion  Act  of  1987;  and 
orders  of  Immediate  compliance  under 
the  Hazardous  Materials  Transportation 
Act. 

Discussion  of  Procedural  Rules 

Section  13.201  repeats  the  provisions 
of  Ihe  Federal  Aviation  Act  and  the 
Hazardous  Materials  Transportation 
Act  defming  who  is  subject  to  a  civil 
penalty  for  specific  violations  and  Ihe 
maximum  ctvd  penalty  that  the 
Administrator  may  assess  for  a 
violation.  That  section  specifically 
stales  that  the  procedural  rules 
contained  in  Subpart  C  du  not  apply  to 
civil  penalty  proceedings  thai  were 
initiated  before  the  effective  dale  of  the 
procedural  rules.  Cases  or  heanngs  that 
were  initiated  prior  lo  the  issuance  of 
these  rules  are  governed  by  the  rules  m 
effect  at  Ihe  time  they  were  initialed- 

Section  13.202  mcludes  definitions  of 
words  and  phrases  used  repeatedly  in 
the  procedural  rules  and  definitions  of 
concepts  that  may  not  be  clear  from  the 
language  of  a  particular  rule.  Definitions 
of  "mail"  and  "personal  delivery  '  have 
been  included  to  ensure  that  filing  and 
service  requirements  are  consistent  and 
to  provide  a  vanety  of  methods  by 
which  a  person  can  file  and  serve 
documents.  For  example,  an  overnight 
express  courier  stated  tn  "mail"  would 
include  services  that  deliver  packages 
the  day  after  they  are  deposited  with  the 
courier,  such  as  DHL.  Federal  Express, 
and  the  U.S.  Postal  Service  s 
ExpressMail  Services  that  deliver 
packages  on  the  same  day  they  are 
presented  to  the  messenger  are 
encompassed  within  the  dennilion  of 
"personal  delivery  "  The  terms  "contract 
or  express  messenger  services. '  used  in 
the  definition  of  "personal  delivery," 
include  the  use  of  bicycle  or  automobile 
messengers  who  deliver  packages 
within  a  local,  specified  area  and 
individuals  employed  by  firms  or 
businesses  that  deliver  documents  or 
mail  for  that  business. 

Section  13.203  descnbes  the 
individuals  within  the  FAA  who  will 
prosecute  civil  penalty  actions.  Agency 
attorneys  will  represent  the  agency 
during  the  initiation  of  a  civil  penalty 
action,  any  settlement  of  a  civil  penalty 
action,  any  hearing  requested  under 
Subpart  G  of  Pari  13.  and  any  appeal  of 
an  mitial  decision  issued  after  the 
heanng.  The  nile  states  that  agt^ncy 
attorneys  involved  in  prosecution  of  a 
civil  penally  will  not,  at  any  time  or  in 


Federal  Register  /  Vol.  53.  No.  173  /  Wednesday.  Se;itpmher  ".  1988  /  Rules  and  Regulations     34649 


any  manner,  advise  the  FAA 
decisionmaker  during  the  heanng  or  the 
appeal  of  a  civil  penalty  action.  An 
agency  attorney  who  prosecutes  a  civil 
penalty  action  on  behalf  of  the  agency  is 
permitted  by  this  section  to  consult  with, 
and  advise,  the  FAA  decisionmaker 
regarding  the  action  until  a  notice  of 
proposed  civil  penalty  is  Issued  by  the 
Administrator.  The  Administrator  Is 
permitted  to  participate  in  the  decision 
whether  to  issue  a  notice  of  proposed 
civil  penalty  in  the  first  instance, 
Section  13.203  also  describes  the 
individuals  who  will  advise  the  FAA 
decisionmaker  during  any  appeal  of  a 
decision  by  an  administrative  law  judge. 
These  individuals  are  separated  from 
the  agency  attorneys  who  prosecute 
civil  penalty  actions.  This  provision 
ensures  thai  the  FAA  decisionmaker  is 
insulated  from  any  person  who  is 
involved  in  prosecution  of  a  civil 
penalty  action.  Thus,  the 
Administrator's  duty  to  function  as  an 
independent  decisionmaker  in  the 
adminislralive  process  remains 
untainted  by  the  collateral  agency 
prosecutorial  function, 

Section  13,204  slates  that  persons 
charged  with  a  violation  may  provide 
their  own  representation  during  a 
hearing  or  an  attorney  may  represent 
Ihe  person  charged  with  a  violation.  The 
FAA  does  not  keep  a  register  of 
attorneys  who  may  participate  in 
hearings  under  this  subpart.  No  attorney 
is  required  to  submit  an  application  to 
practice  before  the  FAA  in  civil  penalty 
hearings.  Like  the  procedural  rules  of 
practice  of  the  NTSB  in  air  safely 
proceedings,  the  FAA  mle  allows  other 
individuals,  who  are  not  licensed 
aUomeys.  to  advise  or  represeni  a 
person  charged  with  a  violation.  Nothing 
in  this  section  prohibits  individuals  from 
representing  themselves  if  ihey  so 
desire.  To  that  end,  (he  rules  were 
drafted  so  that  individuals  who 
represeni  themselves  are  not  misled  by 
overly- technical  procedural 
requirements. 

Section  13.205  describes  the  authority, 
and  limilationF  of  thai  authority,  of  the 
admiatstrative  law  judge  in  civil  penally 
proceedings.  The  powers  of  the 
administrative  law  judge  are  based  on 
Ihe  powers  outlined  in  the 
Administrative  Procedure  Acl.  Seriion 
13,205  includes  a  provision  thai  enables 
the  administrative  law  judge  lo 
dlKqualify  himself  or  ht^rself  from  the 
proceedings,  In  addition,  a  party  can 
request  thai  an  adminislrRlive  hiw  judge 
not  participate  in  a  particular 
proceeding  if  the  party  files  a  motion  for 
disqualification  pursuant  lo  §  13,;>1B.  If 
the  administrative  law  judge  denies  a 


party's  motion  for  disqualification,  the 
party  may  file  an  interlocutory  appeal 
for  cause  pursuant  to  {  13.219.  ' 

Unlike  its  counterpart  in  Subpart  D, 
S  13.206  prohibits  intervention  by  any 
person  who  does  not  have  a  statutory 
right  to  inter\'ene.  In  the  FAA's 
expenence,  intervention  requests  are 
infrequent  In  enforcement  actions,  and 
these  requests  generally  are  denied.  The 
FAA  believes  that  requests  to  intervene 
would  result  in  unnecessary  delay  and 
expense  to  the  true  parties  in  the  civil 
penalty  proceedings. 

Section  13.207  is  included  in  the 
procedural  rules  to  ensure  that  a  party 
does  not  submit  documents  that  may 
require  a  response  under  the  rules  or 
that  may  raise  extraneous  issues  solely 
lo  harass  another  party  or  to  increase 
Ihe  time  and  expense  of  the  proceedings. 
The  FAA  believes  that  this  section  will 
help  lo  protect  the  integrity  of  the 
proceedings. 

Sections  13.208  and  13.209  state  the 
procedures  and  requirements  for  filing  a 
complaint  in  the  proceedings  and  for 
filing  an  answer  to  the  allegations 
contained  in  the  complaint.  After  an 
individual  has  requested  a  hearing,  the 
agency  attorney  will  file  an  order  of  civil 
penalty,  which  serves  as  the  complaint 
in  Ihe  proceedings,  with  the  hearing 
docket  clerk.  The  rule  allows  an 
individual  lo  submit  the  answer  in  the 
form  of  a  letter  and  in  legible, 
handvmllen  form.  This  section  is 
intended  to  provide  greal  flexibility  and 
easy  access  in  the  hearing  process  so 
that  an  individual  is  not  forced  to  hire 
an  attorney  for  the  proceedings. 

An  individual  who  requests  a  hearing 
is  permitted  to  suggest  a  location  for  a 
hearing  with  his  or  her  request  pursuant 
to  §  13.16(i)  of  Subpart  C  If  the  agency 
attorney  disagrees  with  the  individual's 
suggested  location,  S  13. 20B  enables  the 
agency  attorney  to  suggest  a  different 
location  for  the  hearing.  If  the  parties  do 
not  agree  on  the  location  for  the  hearing, 
the  hearing  docket  clerk  will  set  the 
hearing  for  a  location  near  Ihe  place 
where  the  incident  occurred.  The  FAA 
believes  that  this  location  will  be 
convenient  because  most  of  the 
witnesses  and  the  relevant  evidence  will 
be  available  at  that  location,  tn  addition, 
the  administrative  law  judge  ha.s  the 
authority  to  grant  a  pariy's  motion  to 
move  the  hearing  to  a  location  other 
than  the  location  set  by  the  hearing 
docket  clerk.  Pursuant  lo  §  13.221(c), 
either  parly  cun  submit  information  lo 
the  administrative  law  judge  thai 
supports  H  motion  to  move  the  hearing  if 
that  location  later  proves  to  be 
inconvenient  or  inaccessible. 


Pursuant  to  £  15.209,  an  individual  has 
30  days  from  the  time  that  Ihe  order  of 
civil  penalty  was  served  to  file  an 
answer.  If  an  individual  fails  lo  file  any 
answer  within  the  30  days,  without  good 
cause  for  Ihe  failure  to  file,  the 
allegations  in  the  order  of  civil  penalty 
are  considered  to  be  admitted  and  an 
order  assessing  civil  penalty  will  be 
issued.  The  FAA  recognizes  that  this  is  a 
severe  penally  for  failure  to  file  an 
answer.  However,  the  FAA  belie%es  that 
this  will  discourage  spurious  or  dilatory 
requests  for  a  hearing.  The  FAA 
anticipates  that  this  section  will 
encourage  q  person  who  legitimtilely 
disputes  the  finding  of  violation 
contained  in  the  order  to  use  the  hearing 
process  to  resolve  genuine  issues  of  Fact 
and  law. 

The  rule  requires  that  a  person 
specifically  address  each  allegation  in 
the  order  of  civil  penalty.  This 
requirement  eliminates  the  burden  on 
the  parties  of  submitting  evidence  and 
proving  matters  that  are  not  truly  In 
dispute. 

The  rules  provide  requirements  for 
filing  and  service  of  documents 
submitted  in  civnl  penalty  actions.  Since 
certain  consequences  flow  from  the  date 
of  filing  or  the  date  of  service,  §§  13-210 
and  13.211  specifically  address  the  dates 
when  documents  are  considered  to  have 
been  filed  or  served  during  the 
proceedings.  Under  $  13.211,  a 
certificate  of  service  is  not  required  in 
these  actions.  The  FAA  believes  that  a 
requirement  to  attach  a  certificate  of 
service  lo  a  document  is  overly- 
technical  and  could  prejudice  an 
individual  who  is  unfamiliar  with 
procedural  requirements.  The  FAA 
believes  it  is  prudent  lo  avoid  the 
dismissal  of  an  action  based  solely  on  a 
technical,  procedural  requirement. 
However,  because  certain  benefits 
attach  to  the  use  of  a  certificate  of 
service,  the  rule  allows  any  party  to 
attach  a  certificate  of  service  to  a 
document  submitted  for  filing. 

Section  13.211  includes  an  automatic 
5-day  extension  of  lime  to  respond  or 
act  after  a  party  has  received  a 
document  that  was  served  by  mail.  The 
rule  provides  a  5-day  grace  period  so 
Ihat  a  party  will  not  be  penalized  for 
unanticipated  or  unexplained  delays  in 
the  mail  during  that  grace  period.  The 
FAA  believes  that  the  additional  time 
period  is  sufficient  and  will  eliminate 
disputes  based  on  unavoidable  delays 
not  directly  attributable  to  a  party. 

The  FAA  has  included  many 
provisions  in  these  rules  that  allow  the 
parties  to  determine  schedules  and 
procedures  without  requiring  the 
administrative  law  judge  lo  issue  an 
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ordfif  on  each  issue.  The  FAA  believes 
thai  these  provisions  provide  flexibility 
for  the  parties  and  the  ability  to 
dccommudale  reasonable  requests, 
while  presemng  the  due  process  rights 
>jf  individuals  and  prosecutorial 
discretion  of  the  agency.  Many  of  these 
matters  can  be  agreed  upon  between  the 
parties  without  oversight  by  the 
ddministrative  law  judge  until  there  is  a 
dispute  that  the  parties  cannot  resolve. 
For  example,  §  13.213  allows  each  party 
to  extend  the  lime  for  filing  any 
document  once,  without  the  consent  of 
the  administrative  law  judge,  if  they  can 
agree  to  the  extension.  If  the  parties  do 
not  fljjree  to  an  extension,  the  rule 
allows  one  party  to  submit  a  motion  to 
the  administrative  law  judge  requesting 
an  extension. 

Similarly.  §  13.217  allows  the  parties 
to  control  many  of  the  prehearing  and 
discovery  aspects  of  a  civil  penalty 
■iclton.  In  most  of  these  situations,  the 
parties  are  in  the  best  position  to 
schedule  discovery  matters  and 
determine  the  course  of  prehearing 
proceedings.  If  the  parlies  fail  to  agree 
i'n  a  joint  procedural  or  discovery 
schedule,  the  FAA  envisions  that  the 
parties  will  follow  the  rules  addressing 
prehearing  motions  and  the  rules 
governing  discovery.  This  section  does 
require  that  the  parties  submit  all 
prehearing  motions,  responses  to  these 
motions,  and  agree  to  close  discovery 
not  later  than  15  days  before  ihe 
hearing.  This  requirement  gives  the 
idminislrative  law  judge  time  (o  resolve 
rill  pending  motions  before  the  hearing 
ind  gives  the  parlies  time  to  prepare  for 
'he  hearing. 

Section  13.218  sets  forth  general 
r.?quirements  for  any  motions  submitted 
t'V  ihe  parties  and  also  addresses  the 
■  rquiremenls  for  certain  motions  that 
ire  commonly  submitted  by  either  or 
Ijoth  of  the  parties  before  and  during 
hearings.  This  section  requires  the 
administrative  law  judge  to  rule  on 
prehearing  and  discovery  motions 
■Aithin  a  specific  time  before  the  hearing 
^o  that  the  factual  and  legal  issues  are 
sufficiently  narrowed  and  the  parties 
havQ  adequate  time  to  prepare  for  the 
hearing. 

Several  of  the  specific  motions 
dddressed  in  the  rule  may  be  filed  by  a 
person  subject  to  an  order  of  civil 
imnalty  instead  of  an  answer.  The 
motions  (hat  may  be  Tiled  instead  of  an 
inswer  are  3  motion  to  dismiss  the 
order  of  civil  penalty  for  insufficiency 
!iecau«e  the  order  fails  ;o  slate  a 
violation,  a  general  motion  to  dismiss, 
rind  a  motion  for  more  definite 
iliilemept  of  the  allegalions  contained  in 
fhe  order  of  civil  penalty.  Under  the 


rules,  the  action  will  not  be  dismissed 
for  failure  to  file  an  answer  if  these 
motions  are  filed  instead  of  the  answer. 
The  rules  also  describe  the  procedures 
that  the  parties  must  follow  after  the 
administrative  law  judge  has  ruled  on 
one  of  these  motions. 

Section  13.218  allows  any  party  to 
submit  a  motion  for  decision  that  would 
terminate  the  proceedings  at  any  lime 
before  the  administrative  law  judge  has 
issued  an  initial  decision.  Thia  motion  is 
intended  to  provide  a  single  mechanism 
for  early  disposition  of  the  case  where 
the  pleadings  or  evidence,  or  both. 
submitted  by  a  party  show  that  there  is 
no  factual  dispute  between  the  parties 
and  that  the  matter  should  be  resolved 
by  the  administrative  law  judge.  This 
single  motion  is  intended  to  include 
different,  but  conceptually  similar, 
motions  such  as  a  motion  for  summary 
judgment  and  a  motion  for  judgment  on 
the  pleadings.  Section  13.218  also 
addresses  the  procedures  that  a  party 
must  use  in  order  to  file  a  motion  for 
disqualification  of  an  administrative  law 
judge. 

Section  13.219  allows  the  parties  to 
appeal  certain  decisions  of  Ih<> 
administrative  law  judge  to  ihe  FAA 
decisionmaker  during  the  course  of  the 
proceedings  instead  of  waiting  until  the 
administrative  law  judge  has  issued  an 
initial  decision.  This  section  describes 
the  interlocutory  appeals  permitted  by 
the  rule.  The  rule  provides  an 
interlocutory  appeal,  with  the  consent  of 
the  administrative  law  judge,  if  a  party 
demonstrates  gnod  cause  for  Ihe  appeal. 
The  rule  also  allows  appellate  review  by 
the  FAA  decisionmaker,  without  the 
consent  of  the  administrative  law  judge. 
for  decisions  that  deny  a  motion  for 
disqualification,  bar  an  attorney  from 
the  proceedings,  fail  to  dismiss  the 
proceedings  after  the  parties  have 
setded  (he  action,  exceed  the  limitations 
on  ihe  power  of  the  administrative  law 
judge  contained  in  the  rules,  and  dismiss 
pari  of  the  proceedings  pursuant  to  a 
motion  to  dismiss.  Although  the  rule 
provides  an  immediate  interlocutory 
appeal  of  right  if  an  administrative  law 
judge  imposes  any  sanction  not 
specified  in  the  procedural  rules,  this 
section  does  not  limit  the  FAA 
decisionmaker's  abihty  to  sustain  the 
sanction.  The  FAA  decisionmaker  has 
broad  authority  to  review  the 
circumstances  that  prompted  the 
sanction  and  to  delermine  whether  the 
sanction  is  appropriate  in  those 
circumstances. 

If  a  party  noles  or  files  an 
interlocutory  appeal,  the  appeal 
suspends  the  pruceedings  until  the  slay 
dissolves  or  Ihe  FAA  decisionmaker  has 


resolved  the  issues  raised  in  the 
interlocutory  appeal,  The  rule  provides 
accelerated  time  limits  for  filing  a  notice 
of  interlocutory  appeal  and  brief  in 
support  of  the  interlocutory  appeal.  The 
FAA  has  included  a  specific  provision  in 
the  rule  on  interlocutory  appeals  that 
would  provide  sanctions  against  a  parly 
who  files  unnecessary  or  dilatory 
interlocutory  appeals.  Further, 
documents  filed  in  an  interlocutory 
appeal  must  be  signed  by  the  party,  by 
the  attorney,  or  by  the  party's 
representative  and.  therefore,  that 
person  certifies  that  the  document  is 
submitted  for  a  proper  purpose.  A  party, 
an  attorney,  or  a  party's  representative 
who  files  an  interlocutory  appeal  in 
violation  of  the  certification  rule  is 
subject  to  the  sanctions  specified  in  that 
rule. 

Section  13.220  provides  discovery 
rules  thai  are  similar  to  the  discovery 
permitted  under  the  Federal  Rules  of 
Civil  Procedure.  However,  the  discovery 
rules  have  been  tailored  to 
accommodate  the  less  formal 
requirements  of  administrative  practice. 
The  discovery  rules  provide  procedures 
to  request  confidential  orders  or 
protective  orders  thai  are  intended  to 
protect  proprietary  data  or  information 
and  sensitive  material  that  has  been 
requested  by  a  party. 

The  discovery  rules  require  a  party  to 
supplement  or  change  a  response  to  a 
discovery  request  as  soon  as  new 
information  is  received.  This 
requirement  relieves  the  requesting 
party  from  the  burden  of  submitting 
additional  requests  to  update  or  correct 
prior  responses.  The  duly  to  supplement 
or  amend  prior  responses  is  based  on. 
but  is  not  broader  than,  the  duly 
contained  in  the  revised  discovery  rules 
of  the  Federal  Rules  of  Civil  Procedure. 

The  rule  permits  a  party  to  take 
depositions  of  any  person.  The  person 
taking  the  deposition  is  required  to 
notify  the  person  who  will  be  deposed, 
the  administrative  law  judge,  the 
hearing  docket  clerk,  and  each  party,  at 
least  7  days  before  the  date  scheduled 
for  the  deposition.  However,  the 
administrative  law  )udge  may  allow  a 
party  to  take  a  deposition  with  less  than 
7  days  notice.  The  person  being  deposed 
is  required  to  sign  the  deposition  unless 
the  parlies  waive  that  requirement.  The 
rule  limits  the  use  of  the  deposition  by  a 
parly  at  the  hearing  only  upon  a 
showing  of  good  cause  by  the  party  who 
wants  to  use  Ihe  deposition. 

The  rule  stales  that  a  party  cannot 
serve  more  than  30  interrogalories  lo 
any  other  parly.  Each  subpart  of  a 
question  is  counted  as  a  separate 
question.  The  rule  limits  the  number  of 
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inlerrogalories  to  avoid  repetitive  and 
burdensome  requests.  A  party  may 
receive  permission  from  the 
adminislrative  law  judge  to  serve 
additional  interrogatories  in  certain 
limited  situations. 

Unliie  the  rule  limiting  the  number  of 
inlerrogalories.  the  FAA  did  not  limit 
the  number  of  requests  for  admission 
that  a  party  may  serve  on  another  party. 
The  rule  specifies  severe  penalties  for  a 
party's  failure  to  respond  in  some 
manner  to  a  request  for  admission. 
Material  that  is  admitted  by  a  party  can 
be  used  for  all  purposes  in  the  hearing 
and  any  appeal.  In  addition,  the  FAA 
may  use  information  that  has  been 
admitted  by  a  party  where  it  is  relevant 
to  future  enforcement  proceedings  by 
the  FAA.  The  FAA's  use  of  admitted 
information  is  necessary  because  the 
Hazardous  Materials  Transportation 
Act  requires  the  Administrator  to 
consider  a  person's  history  of  prior 
violations  when  determining  the  amount 
of  civil  penalty  to  be  assessed  in  other 
unrelated  civil  penalty  actions.  Also, 
consideration  of  an  individual's 
compliance  disposition  is  necessary  to 
determine  an  appropriate  civil  penalty 
that  would  deter  violations  of  the  FAA's 
safety  regulations.  The  FAA's 
experience  in  certificate  actions  before 
the  NTSB  supports  consideration  of 
prior  violations  when  determining  an 
appropriate  sanction. 

Section  13.220  provides  a  method  to 
compel  a  party  to  comply  with 
reasonable  discover^'  requests.  The  rule 
also  provides  a  method  to  force  a  party 
lo  comply  with  a  discovery  order  or  an 
order  lo  compel  issued  by  the 
adminislrative  law  judge.  This  section  of 
the  rule  limits  the  sanctions  that  the 
administrative  law  judge  can  impose  to 
the  particular  failure  of  the  party,  This 
will  avoid  complete  dismissal  of  the 
case  based  solely  on  a  failure  to 
participate  In  discovery. 

Section  13.221  sets  forth  general  rules 
for  notice  of  the  date,  time,  and  location 
of  the  hearing.  Tlie  adminislrative  law 
judge  is  required  to  give  the  parties  60 
days  notice  of  the  date  and  time  of  the 
hearing.  The  FAA  anticipates  that  the 
administrative  law  judge  will  allow 
ample,  bul  not  excessive,  opportunity 
for  the  pariies  to  enter  into  a  joint 
procedural  schedule  or  to  conduct 
discovery  without  the  aid  of  a  joint 
schedule.  Even  if  the  administrative  law 
judge  sets  a  hearing  date  as  soon  as  the 
case  is  assigned,  the  FAA  believes  that 
60  days  is  sufficient  time  for  the  parlies 
lo  conduct  discovery  and  file  prehearing 
motions.  The  rule  allows  the  parties  to 
agree  that  the  hearing  be  held  on  an 


earlier  date  if  the  administrative  law 
judge  is  available  on  the  earlier  date. 

During  the  2-year  civil  penalty 
assessment  demonstration  program,  ihe 
FAA  has  elected  to  use  administrative 
law  judges  employed  by  the  Department 
of  Transportation  who  will  travel  lo  the 
hearings.  The  FAA  has  attempted  lo 
craft  a  ride  that  provides  maximum 
Hexibility  to  accommodate  persons 
requesting  hearings  under  these  rules 
and  to  accommodate  the  schedules  of 
the  administrative  law  judges. 

Section  13.222  places  very  few 
restrictions  on  the  type  of  evidence  that 
a  party  may  submit  in  support  of  the 
case  or  a  defense.  All  evidence  is 
admissible  in  civd  penalty  assessment 
proceedings  except  evidence  that  is  not 
relevant  or  material  to  the  action  or  that 
is  repetitious  of  evidence  already 
submitted  by  a  party.  This  section  was 
intended  to  be  as  broad  as.  and 
consistent  with,  the  Administrative 
Procedure  Act  so  that  the  administrative 
law  judge  can  consider  all  relevant  and 
material  evidence  in  the  action. 

The  FAA  is  aware  that,  in  many 
cases,  individuals  subject  to  an  order  of 
civil  penalty  must  rely  on  hearsay 
evidence  in  defense  of  their  case.  The 
FAA  believes  that  general  admissibility 
of  all  evidence,  including  hearsay,  is 
critical  to  ensure  a  full  and  complete 
record  for  decision.  To  ensure  that 
hearsay  evidence  is  not  excluded  in  civU 
penally  actions,  the  FAA  has  inserted  a 
specific  provision  stating  that  hearsay 
evidence  is  admissible  in  civil  penally 
actions.  The  reliability  and  probative 
value  of  the  hearsay  evidence  will  be 
considered  when  deciding  the  weight  to 
be  accorded  hearsay  evidence. 

Section  13.226  allows  the  parties  to 
request  that  portions  of  the  record  be 
sealed  and  prohibited  from  disclosure  to 
ihe  public.  The  administralive  law  judge 
may  order  information  withheld  from 
the  public  if  revealing  the  information 
would  be  detrimental  to  aviation  safety 
or  would  not  be  in  the  public  interest. 
The  administrative  law  judge  may 
prohibit  disclosure  of  any  information 
that  is  not  required,  by  statute  or 
regulation,  to  be  disclosed  to  the  public. 

Section  13.228  provides  that  a  party 
may  obtain  a  subpoena,  once  it  has  been 
signed  by  the  docket  clerk  or  the 
administrative  law  judge,  from  the 
hearing  docket  clerk.  The  party  who 
obtains  the  subpoena  is  responsible  for 
delivering  the  subpoena  lo  the  person 
whose  attendance  is  required  to  testify 
or  to  produce  documents.  Under  the 
rule,  a  party  is  entitled  to  seek  judicial 
enforcement  of  a  subpoena  if  the  party 
shows  that  the  person  subject  to  the 
subpoena  has  failed  or  refused  lo 


comply  with  the  terms  of  tht  suhpoen.i 
The  FAA  believes  that  the  bLrann  <.'i 
obtaining  judicial  enforcemtni  of  a 
subpoena  properly  lies  with  the  party 
who  seeks  to  compel  attendance  at  a 
hearing  or  to  compel  production  of 
documents  in  a  proceeding. 

Any  person  who  receives  a  subpoena 
may  request  that  the  administrative  law 
judge  nullify,  or  modify,  the  requirement 
lo  appear  or  the  requirement  to  produce 
documents  described  in  the  subpoena.  A 
motion  lo  quash  or  modify  a  subpoena 
can  be  submitted  to  the  administrative 
law  judge  any  time  before  the  time 
staled  in  the  subpoena  for  leslimony  or 
production  of  documents.  The 
requirement  to  appear  or  lo  produce 
documents  is  suspended  from  the  time 
the  person  files  the  motion  with  the 
administrative  law  judge  until  the 
administralive  law  judge  rules  on  the 
motion. 

Section  13.230  describes  the  material 
that  will  constitute  the  record  in  the 
proceedings-  All  testimony  submitted  by 
any  party  during  the  hearing,  all  exhibits 
received  into  evidence  by  the 
administrative  law  judge,  any  motions 
submitted  to  the  administrative  law 
judge,  and  all  rulings  by  the 
adminislrative  law  judge  or  Ihe  FAA 
decisionmaker  on  interloculory  appeal 
are  included  in  the  record.  Any  person 
may  examine  a  copy  of  the  record  al  the 
hearing  docket.  In  addition,  any  person 
may  have  a  copy  of  those  portions  of  the- 
record,  that  are  not  sealed  or  subjecl  to 
a  confidential  order,  if  they  pay  the 
costs  of  copying  the  record. 

Pursuant  to  §  13.231.  the  FAA  intends 
thai,  in  the  majority  of  cases,  oral 
arguments  will  be  made  by  the  parties 
during  the  hearing  and  al  the  close  of 
the  hearing.  The  FAA  believes  that  oral 
argument  is  appropriate  for  civil  penally 
actions,  is  more  efficient  and  is  less 
burdensome  on  the  parties.  At  the  same 
time,  oral  argument  does  not  limit  full 
presentation  of  the  issues  and  complete 
development  of  the  arguments  thai  a 
party  wishes  lo  present  lo  the 
administrative  law  judge  for 
consideration-  The  FAA  believes  that 
written  argument,  either  during  the 
hearing  or  at  the  close  of  the  heanng,  is 
necessary  only  in  clearly  complex  or 
unusual  cases.  For  example,  cases 
involving  highly  technical  equipment  or 
maintenance  violations,  or  cases 
requiring  a  detailed  analysis  of  several 
parts  of  the  Federal  Aviation 
Regulations,  might  warrant  written 
argument  or  briefs.  Therefore,  written 
argument  or  written  posthearing  briefs 
should  be  filed  if  the  parties  agree  to 
take  on  the  extra  burden  of  preparing 
and  submitting  written  briefs  or  if  the 
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administrative  !aw  judge  requests 
written  briefs  or  arguments  to  address 
complex  or  unusual  issues  in  a 
particular  case. 

Section  13.232  states  the  requirements 
for  an  initial  decision  issued  by  an 
administrative  law  judge  in  civil  penalty 
actions.  The  initial  decision  must 
include,  among  other  things,  findings  of 
fact,  conclusions  of  law.  the  grounds 
that  support  these  findings  and 
conclusions,  determinations  of  the 
credibility  of  witnesses,  and  a 
discussion  of  the  basis  for  rulings  of  the 
administrative  law  judge  during  the 
hearing.  The  FAA  believes  that  requiring 
a  detailed  discussion  of  the  basis  for  the 
decision  will  guarantee  that  the  parties 
have  full  and  complete  information  to 
decide  whether  to  appeal  and.  If  so.  on 
what  basis  to  appeal. 

The  rule  also  requires  that  the 
administrative  law  judge  provide  copies 
of  any  unpublished  or  unreported  initial 
decision  referenced  in  an  initial  decision 
to  the  parties  and  to  the  FAA 
decisionmaker.  This  section  provides 
access  by  the  parties  and  the  FAA 
decisionmaker  to  information,  otherwise 
unavailable,  that  served  as  a  basis  for 
an  initial  decision.  The  FAA  believes 
that  this  information  will  help  the 
parties  evaluate  the  necessity  of  an 
appeal  and  will  help  the  FAA 
decisionmaker  understand  the  basis  for 
the  initial  decision. 

The  initial  decision  also  must  include 
a  determination  of  the  reasonableness  of 
the  civil  penalty  contained  in  the  order 
of  civil  penalty.  It  is  clear  that  the 
agency  attorney  must  explain  the  basis 
for  the  civil  penalty  in  order  for  the 
administrative  law  judge  to  make  such  a 
determination.  For  example,  pursuant  to 
statutory  mandate,  the  agency  attorney 
considers  all  information  known  to  the 
agency,  and  all  information  submitted 
by  an  individual,  before  issuing  an  order 
of  civil  penalty.  The  Federal  Aviation 
Act  gives  the  FAA  the  authority  to 
ensure  aviation  safety  by  promulgating 
and  enforcing  safety  regulations  and 
providing  appropriate  sanctions  for 
violations  of  those  regulations.  The 
FAA's  determination  of  a  civil  penalty, 
to  deter  violations  of  the  safety 
regulations,  should  be  given  deference 
to  encourage  compliance  and  to  ensure 
a  sufficient  deterrent  effect-  If  the 
administrative  law  judge  affinns  the 
order  of  civil  penalty  but  reduces  the 
amount  of  the  civil  penalty,  the 
administrative  law  judge  should  state 
why  the  reduction  is  appropnate.  The 
FAA  believes  thai  requiring  an 
explanation  for  any  reduced  sanction  is 
critical  for  cnpsideration  of  any  appeal 


of  the  reduction  and  determination  of 
civil  penalties  in  future  actions. 

In  the  majority  of  cases,  the 
administrative  law  judge  is  not  required 
to  issue  a  \vntlen  decision.  The 
administrative  law  judge  is  entitled,  and 
is  encouraged,  to  issue  an  initial 
decision  orally,  a  vsoitten  decision 
should  be  reser\'ed  for  clearly  complex 
or  unusual  cases.  The  FAA  believes  that 
the  freedom  and  ability  to  issue  oral 
decisions  will  greatly  reduce  the  time 
required  to  resolve  the  issues  addressed 
during  the  hearing.  In  addition,  the  FAA 
anticipates  that  an  oral  decision  may 
help  reduce  the  time  and  expense  for  the 
parties  and  may  reduce  the  adjudicatory 
burden  on  the  administrative  taw  judge. 

Section  13.233  contains  the  procedures 
that  a  party  must  follow  to  file  an  appeal 
of  the  administrative  law  judge's  initial 
decision  with  the  FAA  decisionmaker. 
The  basis  for  appeal  by  a  party  to  the 
FAA  decisionmaker  has  been 
circumscribed  in  these  rules  because  the 
flexible  hearing  process  provided  in 
these  rules  will  result  in  a  full  and 
complete  analysis  of  the  facts  in  a  civil 
penalty  action.  The  FAA  believes  that 
limiting  the  basis  upon  which  a  party 
may  appeal  an  initial  decision  will 
preclude  frivolous  and  unnecessary 
appeals  of  initial  decisions  that  merely 
delay  the  proceedings  and  decrease  the 
deterrent  effect  of  civil  penalty. 
However,  the  rules  preserve  the  FAA 
decisionmaker's  discretion  to  take  any 
action  that  the  FAA  decisionmaker 
determines  may  be  necessary  to  resolve 
an  issue  on  appeal. 

If  a  party  appeals  an  initial  decision, 
the  party  is  required  to  file  a  notice  of 
appeal  and  an  appeal  brief  The  party 
must  include  the  page  numbers  from  the 
transcript  in  an  appellate  brief  if  he  or 
she  relies  on  evidence  or  information 
contained  in  the  transcript  for  the 
appeal.  An  opposing  party  may  file  a 
reply  brief  in  an  appeal.  A  party  may 
not  submit  additional  briefs  unless 
specifically  permitted  by  the  FAA 
decisionmaker.  The  rule  prohibits  a 
party  from  submitting  any  additional 
brief  until  that  party  has  obtained 
permission  from  the  FAA 
decisionmaker.  There  is  no  right  to  oral 
argument  on  appeal.  Oral  argument  will 
be  permitted  only  if  the  FAA 
decisionmaker  finds  that  oral  argument 
is  necessary  to  develop  the  issues  on 
appeal. 

Section  13,233  also  provides  that  only 
a  final  decision  and  order  of  the 
Administrator,  issued  after  appeal  of  an 
initial  decision,  is  precedent  in 
subsequent  civil  penalty  actions.  The 
rule  also  provides  that  any  portion  of  an 
initial  decision  that  has  not  been 


appealed  is  not  precedent  in  any  other 
civil  penalty  action.  Neither  an 
administrative  law  judge  nor  the  FAA 
decisionmaker  is  required  to  decide  an 
issue  in  conformity  with  any  previous, 
unappealed  initial  decision  that  did  not 
result  in  a  Hnal  decision  and  order  of  the 
Administrator.  This  section  is  not 
intended  to  preclude  an  administrative 
law  judge  from  using  similar  reasoning 
or  analysis  in  similar  civil  penalty 
actions. 

Section  13.234  allows  a  party  to 
request  that  the  FAA  decisionmaker 
reconsider  or  modify  the  final  decision 
and  order  of  the  Administrator  on 
appeal.  The  FAA  decisionmaker  is  not 
required  to  accept  any  petition  to 
reconsider  or  to  modify  any  decision. 
T^e  rule  provides  that  the  Administrator 
will  not  reconsider  or  modify  any 
decision  that  was  not  appealed  to  the 
FAA  decisionmaker  under  these  rules. 

The  FAA  decisionmaker  will  issue  the 
decision  and  order  of  the  Administrator 
after  a  party  has  appealed  the 
administrative  law  judge's  initial 
decision  to  the  FAA  decisionmaker. 
Decisions  that  have  been  appealed  to 
the  FAA  decisionmaker  and  result  in  a 
decision  and  order  of  the  Administrator 
constitute  final  orders  of  the 
Administrator  that  may  be  appealed  to 
courts  of  appeals  of  the  United  States  or 
the  Court  of  Appeals  for  the  District  of 
Columbia  pursuant  section  1006  of  the 
Federal  Aviation  Act. 

Reason  for  No  Notice  and  Immediate 
Adoptioo 

These  rules  are  needed  immediately 
to  implement  the  statutory  authority 
given  to  the  FAA  in  Pub.  L  100-223. 
signed  by  the  President  on  December  30. 
1987.  The  amendments  enable  the  FAA 
to  assess  civil  penalties  for  violations 
arising  under  the  Federal  Aviation  Act. 
or  a  rule,  regulation,  or  order  issued 
thereunder,  upon  wntten  notice  and 
finding  of  violation  by  the 
Administrator.  The  legislation  requires 
that  civil  penally  actions  initialed  under 
this  authority  be  assessed  only  after 
notice  and  an  opportunity  for  a  hearing 
on  the  record  in  accordance  with  section 
554  of  the  Administrative  Procedure  Act. 
The  authority  granted  to  the  FAA  by  the 
amended  legislation  is  effective  only 
until  December  30. 1989. 

The  amendment  to  the  Federal 
Aviation  Act  requires  the  Administrator 
to  set  up  a  "Civil  Penally  Assessment 
Demonstration  Program"  to  study  the 
effectiveness  of  the  amendment-  The 
legislation  also  requires  the  FAA  to 
report  to  Congress,  no  later  than  June  30, 
1969.  on  the  results  of  the  study  required 
by  the  legislation.  The  FAA  reviewed 
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ihe  existing  procedural  rules  governing 
enforcement  hearings  and  determined 
that  these  procedures  are  inadequate  to 
provide  the  appropriate  level  of 
procedural  formality  dictated  by 
Congress  in  the  legislation.  For  these 
reasons,  notice  and  pubhc  comment 
procedures  are  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  Moreover,  good  cause  exists  to 
make  these  procedural  rules  effective  in 
less  than  30  days.  In  accordance  with 
the  DOT  Regulatory  Policies  and 
Procedures,  an  opportunity  for  public 
comment  on  the  final  rule  is  provided. 

Economic  Assessment 

Because  of  the  emergency  need  for 
these  procedural  rules,  and  in 
accordance  with  section  8(a)ll)  of 
Executive  Order  12291, 1  find  that  il  is 
impracticable  to  follow  the  procedures 
of  the  Executive  Order.  For  the  same 
reason,  a  full  regulatory  evaluation  has 
not  been  prepared  prior  to  publication  of 
this  final  rule.  In  accordance  with 
section  11(a)  of  the  DOT  Regulatory 
Policies  and  Procedures,  a  regulatory 
evaluation  will  be  prepared,  if 
necessary,  and  placed  in  Ihe  public 
docket,  unless  an  exception  is  granted 
by  the  Secretary  of  Transporialion. 

The  rules  contained  in  this  final  rule 
are  purely  procedural  rules  of  practice 
that  will  govern  hearings  requested  by 
persons  subject  to  FAA  civil  penalty 
action.  The  FAA  can  not  anticipate  the 
number  of  persons  who  may  request  a 
hearing  after  an  order  of  civil  penalty 
has  been  issued  by  the  FAA.  The 
hearings  conducted  pursuant  to  these 
rules  provide  an  alternative  to  the  prior 
procedure  of  referring  these  actions  to 
the  United  Stales  Attorney  for 
prosecution  of  a  civil  penalty  action  in  a 
United  States  District  Court,  For  these 
reasons,  the  FAA  anticipates  that  the 
cost,  if  any.  of  complying  with  these 
procedural  rules  would  be  minimal. 
Therefore,  it  is  ceriified.  according  to  the 
criteria  of  the  Regulatory  Flexibility  Act 
of  1980,  that  this  final  rule  will  not  have 
a  significant  economic  impact,  positive 
or  negative,  on  a  substantial  number  of 
small  entities. 

Federalism  Implications 

This  amendment  would  not  have 
substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
government  and  the  Slates,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Thus,  in  accordance  with 
Executive  Order  12812.  preparation  of  a 
Federalism  Assessment  is  not 
warranted. 


Conclusion 

The  FAA  has  determined  that  this 
amendment  is  not  a  major  regulation 
under  Executive  Order  12291  and  that  it 
is  not  a  significant  regulation  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation.  In 
accordance  with  section  8(a)(1)  of 
Executive  Order  12291.  due  to  the 
emergency  need  for  these  procedural 
rules,  the  procedures  in  that  Executive 
Order  have  not  been  followed.  For  the 
reasons  discussed  above,  the  FAA  also 
has  determined  that  these  rules  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantia] 
number  of  small  entities.  A  copy  of  any 
regulatory  evaluation  prepared  for  this 
final  rule  will  be  placed  in  the  public 
docket  unless  an  exception  is  granted  by 
the  Secretary  of  Transportation. 

List  of  Subjects  in  14  CFR  Part  13 

Enforcement  procedures. 
Invesiigalions,  Penalties- 

The  Amendments 

Accordingly,  the  Federal  Aviation 
Administration  amends  Part  13  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  13).  effective  September  7. 1988  as 
follows: 

PART  13— INVESTIGATIVE  AND 
ENFORCEMENT  PROCEDURES 

1.  The  authority  citation  for  Part  13  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C  13M  (a)  and  (c). 
I374)d),  1401-1406. 1421-142a  1471.  1475. 
14B1. 14«2  [a),  (b).  and  (c).  and  1484-1469 
(Federal  Aviation  Act  of  1966)  (as  amtinded. 
49  U.S.C.  App.  1475.  Airport  and  Airway 
Safety  and  Capacity  Expansion  Act  of  1987): 
49  U.S.C.  App.  1655(c)  (Departnient  of 
TransportaUon  Act)  (Revised.  49  U.S.C. 
10e(g)):  49  U.S.C.  1808. 1809.  and  1810 
(Hazardous  Materials  Transporiation  Act);  49 
U.S.C.  1727  and  1730  (Airport  and  Airway 
Development  Act  of  1970):  49  U.SC.  2218  and 
2219  (Airport  and  Airway  Improvement  Act 
of  1982).  49  use  2201  (as  amended  49 
U.S.C.  App.  2218  Airport  and  Airway  Safety 
and  Capacity  Expansion  Act  of  1987),  IB 
U.S  C.  6002  iind  6004  {Organized  Crime 
Control  Act  of  1970);  49  CFR  1.47  (f).  (k).  and 
Iq)  (Regulations  of  the  OfDce  of  the  Secretary 
oflranxportalion]. 

2.  Section  13.15  is  revised  to  read  as 

follows' 

§  13.15     Ctvil  penalties:  Federal  Aviation 
Act  Of  1958  involving  an  amount  in 
controversy  In  excess  of  $50,000;  an  in  rem 
action;  seizure  of  aircraft;  or  injunctive 
relief. 

(a)  The  following  penalties  apply  to 
persons  who  violate  the  Federal 
Aviation  Act  of  1958,  as  amended: 

(1)  Any  person  who  violates  any 
provision  of  Title  HI.  V,  VI.  or  XII  of  the 


Federal  Aviation  Act  of  1958.  as 
amended,  or  any  rule,  regulation,  or 
order  issued  thereunder,  is  subject  to  a 
civil  penalty  of  not  more  than  SIOOO  for 
each  violation,  in  accordance  with 
section  901  of  the  Federal  Aviation  Act 
of  1958.  as  amended  (49  U.S.C  1471.  el 
seq). 

(2)  Any  person  who  violates  section 
404(dl  of  the  Federal  Aviation  Act  of 
1958.  as  amended,  or  any  rule, 
regulation,  or  order  issued  thereunder,  is 
subject  to  a  civil  penalty  of  not  more 
than  S2.000  for  each  violation,  in 
accordance  with  section  901  of  the 
Federal  Aviation  Acl  of  1958.  as 
amended  (49  U.S.C.  1471,  et  seq.). 

(3)  Any  person  who  operates  aircraft 
for  the  carriage  of  persons  or  property 
for  compensation  or  hire  (other  than  an 
airman  serving  in  the  capacity  of  an 
airman)  is  subject  to  a  civil  penalty  of 
not  more  than  SlO.OOO  for  each  violation 
of  Title  III.  VI.  or  XII  of  the  Federal 
Aviation  Act  of  1958.  as  amended,  or 
any  rule,  regulation,  or  order  issued 
thereunder,  occumng  after  December  30. 
1987.  in  accordance  with  section  901  of 
Ihe  Federal  Aviation  Act  of  1958.  as 
amended  (49  U.S.C.  1471  et  seq). 

(b)  The  authority  of  the  Administrator, 
under  section  901  of  the  Federal 
Aviation  Act  of  1958.  as  amended,  to 
propose  a  civil  penalty  for  a  violation  of 
that  Act.  or  a  rule,  regulation,  or  order 
issued  thereunder,  and  the  ability  to 
refer  cases  to  the  United  States  Attorney 
General,  or  the  delegate  of  the  Attorney 
General,  for  prosecution  of  civil  penally 
actions  proposed  by  the  Administrator. 
involving  an  amount  in  controversy  in 
excess  of  S50.000.  an  in  rem  action, 
seizure  of  aircraft  subject  to  lien,  or  suit 
for  injunctive  relief,  or  for  collection  of 
an  assessed  civil  penally,  is  delegated  to 
the  Chief  Counsel,  the  Assistant  Chief 
Counsel  for  Regulations  and 
Enforcement  and  the  Assistant  Chief 
Counsel  for  a  region  or  center. 

(c)  The  Administrator  may 
compromise  any  civil  penalty,  proposed 
in  accordance  with  section  901  of  the 
Federal  Aviation  Act  of  1958.  as 
amended,  involving  an  amount  in 
controversy  in  excess  of  $50,000.  an  in 
rem  action,  seizure  of  aircraft  subject  to 
ben,  or  suit  for  injunctive  relief,  prior  to 
referral  of  the  civil  penalty  action  to  the 
United  States  Attorney  General,  or  the 
delegate  of  the  Attorney  General,  for 
prosecution. 

(l|The  Administrator,  through  the 
Chief  Counsel.  Ihe  Assistant  Chief 
Counsel  for  Regulations  and 
Enforcement,  and  the  Assistant  Chief 
Counsel  for  a  region  or  center,  sends  a 
civil  penalty  letter  to  Ihe  person  charged 
with  a  violation  of  the  Federal  Aviation 
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Act  of  195fl.  as  amended,  or  a  rule, 
regulation,  or  order  issued  thereunder. 
The  civil  penalty  letter  contains  a 
statement  of  the  charges,  the  applicable 
law,  rule,  regulation,  or  order,  the 
amount  of  civil  penalty  that  the 
Administrator  will  accept  in  full 
settlement  of  the  action  or  an  offer  to 
compromise  the  civil  penalty 

(2J  Not  later  than  30  days  after  receipt 
of  the  civil  penalty  letter,  the  person 
charged  with  a  violation  may  present 
any  material  or  information  in  answer  to 
the  charges  to  the  agency  attorney, 
either  orally  or  in  writing,  that  may 
explain,  mitigate,  or  deny  the  violation 
or  that  mfiv  show  extenuating 
circumstances.  The  Administrator  will 
consider  any  material  or  information 
submitted  in  accordance  with  this 
paragraph  to  determine  whether  the 
pt>rson  i^  subject  to  a  civil  penalty  or  to 
determine  the  amount  for  which  (he 
Adminiatralor  will  compromise  the 
action. 

(31  If  the  person  charged  with  the 
violation  offers  to  compromise  for  a 
specific  amount,  that  person  shni!  send  a 
certified  check  or  money  order  for  that 
.imount.  payable  to  the  Federal  Aviation 
Administration,  to  the  agency  attorney. 
The  Chief  Counsel,  the  Assistant  Chief 
Counsel  for  Regulations  and 
Enforcement,  or  the  Assistant  Chief 
Counsel  for  a  region  or  center,  may 
accept  the  certified  check  or  money 
order  or  may  refuse  and  return  the 
certified  check  or  money  order. 

f4)  If  the  offer  to  compromise  is 
uccepted  by  the  Administrator,  the 
agency  attorney  will  send  a  letter  to  the 
person  charged  with  the  violation 
stating  that  the  certified  check  or  money 
order  is  accepted  m  full  settlement  of 
the  civil  penalty  action. 

15)  If  the  parties  cannot  agree  to 
cnmpromise  the  civil  penalty  action  or 
the  offer  to  compromise  is  rejected  and 
the  certified  check  or  mon»v  order 
submitted  in  compromise  is  returned, 
the  Administrator  may  refer  the  civil 
penalty  action  to  the  United  Slates 
Attorney  General,  or  the  delegate  of  the 
Attorney  General,  to  begin  proceedings 
in  a  United  States  District  Court, 
pursuant  to  the  authority  m  section  903 
of  the  Federal  Aviation  Act.  as  amended 
(49  U.S.C.  14731,  to  prosecute  and  collect 
t'.ie  civil  penatly. 

a.  Section  13.16  is  revised  to  read  as 
follows: 

;  13  16    Civtl  Penalties:  Fectaral  Aviation 
Act  of  1950,  Involving  an  amount  in 
controversy  not  exceeding  $50,000; 
Hazardous  Materlafa  Transportatton  Act. 

[d]  Thp  following  penditips  -ippiy  to 
persons  who  violate  the  Federal 
Aviation  Act  of  1958.  as  amended,  and 


the  Hazardous  Materials  Transportation 
Act: 

(1)  Any  person  who  violates  any 
provision  of  Title  Ul,  V.  VI.  or  XII  of  the 
Federal  Aviation  Act  of  1958.  as 
amended,  or  any  rule,  regulation,  or 
order  issued  thereunder,  is  subject  to  a 
civil  penalty  of  not  more  than  $1,000  for 
each  violation,  in  accordance  with 
section  901  of  the  Federal  Aviation  Act 
of  1958.  as  amended  (49  U.S-C.  1471.  et 
seq  ). 

(2)  Any  person  who  violates  section 
404(d)  of  the  Federal  Aviation  Act  of 
1958.  as  amended,  or  any  rule, 
regulation,  or  order  issued  thereunder,  is 
subject  to  a  civil  penalty  of  not  more 
than  S2.000  for  each  violation,  in 
accordance  with  section  901  of  the 
Federal  Aviation  Act  of  1958.  as 
amended.  (49  U.S.C.  1471  et  seq). 

(3)  Any  person  who  operates  aircraft 
for  the  carriage  of  persons  or  properiy 
for  compensation  or  hire  (other  than  an 
airman  serving  in  the  capacity  of  an 
airman)  is  subject  to  a  civil  penalty  of 
not  more  than  $10,000  for  each  violation 
of  Title  m,  VI.  or  XII  of  the  Federal 
Aviation  Act  of  1958.  as  amended,  or 
any  rule,  regulation,  or  order  issued 
thereunder,  occurring  after  December  30. 
1987.  in  accordance  with  section  901  of 
the  Federal  Aviation  Act  of  1958.  as 
amended,  (49  U.S.C.  1471  et  seg.]. 

(4)  Any  person  who  knowingly 
commits  an  act  in  violation  of  the 
Hazardous  Materials  Transportation 
Act.  or  any  rule,  regulation,  or  order 
issued  thereunder  is  subject  to  a  civil 
penalty  of  not  more  than  $10,000  for 
each  violation,  in  accordance  with 
section  901  of  the  Federal  Aviation  Act 
of  1958.  as  amended,  and  section  110  of 
the  Hazardous  Materials  Transporiation 
Act  (49  U.S.C  1471  and  1809  et  seq.].  An 
order  assessing  civil  penalty  for  a 
violation  under  Ihe  Hazardous  Materials 
Transportation  Act.  or  a  rule,  regulation, 
or  order  issued  thereunder,  will  be 
issued  only  after  consideration  of — 

(i)  The  nature  and  circumstances  of 
the  violation; 

(ii)  The  extent  and  gravity  of  the 
violation; 

(iii)  The  person's  degree  of  culpability; 

(iv)  The  person's  history  of  prior 
violations; 

(v)  The  person's  ability  to  pay  the  civil 
penalty; 

(vi)  The  effect  on  the  person's  ability 
to  continue  in  business;  and 

(vii)  Such  other  matters  as  justice  may 
require. 

(b)  An  order  assessing  civil  penalty 
may  be  issued  for  a  violation  described 
in  paragraphs  {a){1).  (a)(2J.  (aj(3],  and 
(a)(4)  of  this  section  after  notice  and 
opportunity  for  a  hearing. 


(c)  The  authority  of  the  Administrator, 
under  sections  901  and  §  905  of  the 
Federal  Aviation  Act  of  1958.  as 
amended,  and  section  110  of  the 
Hazardous  Materials  Transportation 
Act.  to  initiate  and  assess  civil  penalties 
for  a  violation  of  those  Acts,  or  a  rule, 
regulation,  or  order  issued  thereunder 
and  the  authority  under  section  901  of 
the  Federal  Aviation  Act  of  1958,  as 
amended,  and  the  ability  to  refer  cases 
to  the  United  States  Attorney  General, 
or  the  delegate  of  the  Attorney  General, 
for  collection  of  assessed  civil  penalties, 
is  delegated  to  the  Chief  Counsel,  the 
Assistant  Chief  Counsel  for  Regulations 
and  Enforcement,  and  Ihe  Assistant 
Chief  Counsel  for  a  region  or  center. 

(d)  Notice  of  proposed  civil  penalty.  A 
civil  penalty  action  is  initiated  by 
sending  a  notice  of  proposed  civil 
penally  to  the  person  charged  with  a 
violation  of  the  Federal  Aviation  Act  of 
1958.  as  amended,  the  Hazardous 
Materials  Transportation  Act.  or  a  rule. 
regulation,  or  order  issued  thereunder. 
The  notice  of  proposed  civil  penalty 
contains  a  statement  of  the  charges  and 
the  amount  of  the  proposed  civil 
penalty. 

(e)  Procedures  following  receipt  of 
notice  of  proposed  civil  penalty.  Not 
later  than  30  days  after  receipt  of  the 
notice  of  proposed  civil  penalty,  the 
person  charged  with  a  violation  shall  do 
one  of  the  following: 

(1)  The  person  shall  submit  the 
amount  of  the  proposed  civil  penalty  in 
which  case  an  order  assessing  civil 
penalty  shall  be  issued  in  that  amount. 

(2)  The  person  shall  participate  in  the 
informal  procedures  provided  in 
paragraph  (f)  of  this  section. 

(3)  The  person  shall  request  a  hearing, 
pursuant  to  paragraph  (i)  of  this  section, 
in  which  case  an  order  of  civil  penalty 
shall  be  issued  and  shall  be  filed  with 
the  hearing  docket  clerk  as  the 
complaint  in  the  proceedings. 

(0  Informal  procedures.  Not  later  than 
30  days  after  receipt  of  the  notice  of 
proposed  civil  penalty,  the  person 
charged  with  a  violation,  who  wants  to 
participate  in  informal  procedures,  shall 
do  one  of  the  fallowing: 

(1)  The  person  shall  submit  any 
information,  including  documents  and 
witness  statements,  in  writing,  to  the 
agency  attorney,  demonstrating  that  a 
violation  of  the  regulations  did  not  occur 
or  that  the  penalty  or  the  amount  of  the 
p.3nalty  is  not  warranted  by  the 
circumstances. 

(2)  The  person  shall  submit  a  written 
request  to  the  agency  altomev  tc  .'educe 
the  proposed  civil  penalty  and  shall 
submit,  in  writing,  the  reasons  and 
documents  supporting  the  reduction  of 
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the  proposed  civil  penalty,  including 
records  indicating  a  financial  inability  to 
pay  or  records  showing  that  payment  of 
the  proposed  civil  penalty  would 
prevent  the  person  from  continuing  in 
business,  or 

(3)  The  person  shall  submit  a  written 
rrqiiest  to  the  agency  attorney  for  an 
informal  conference  to  discuss  the 
matter  with  the  agency  attorney  and  to 
submit  relevant  information  or 
documents  to  the  agency  attorney. 

(gl  Procedures  following  interim  reply 
or  informal  conference.  Not  later  than  10 
days  after  the  person  charged  with  a 
violation  receives  an  interim  reply  to 
any  submission  made  in  accordance 
with  paragraphs  (f)(ll  or  (f)(2)  or  not 
later  than  10  days  after  an  informal 
conference,  the  person  charged  with  the 
violation  shall  do  one  of  the  following: 

(1 )  The  person  shall  submit  the 
amount  of  the  proposed  civil  penalty  in 
which  case  an  order  assessing  civil 
penally  shall  be  issued  in  that  amount. 

(2)  'fhe  person  shall  submit  additional 
written  information  to  the  agency 
attorney  for  consideration. 

(3)  The  person  shall  request  a  hearing, 
pursuant  to  paragraph  (i)  of  this  section, 
in  which  case  an  order  of  civil  penalty 
shall  be  issued  and  shall  be  filed  with 
the  hearing  docket  clerk  as  the 
complaint  in  the  proceedings. 

(h)  Order  of  civil  penalty.  An  order  of 
CIV  il  penalty  shall  be  issued  if  the 
person  charged  with  a  violation  requests 
a  hearing  in  accordance  with  paragraph 
(e)(3)  or  paragraph  (g)(3}  of  this  section. 

(i)  Request  for  a  hearing.  Any  person 
who  receives  a  notice  of  proposed  civil 
penalty  may  request  a  hearing,  pursuant 
to  paragraph  (e)(3)  or  paragraph  (g)(3)  of 
this  section,  to  be  conducted  in 
accordance  with  the  procedures  in 
Subpart  G  of  this  part.  A  person 
requesting  a  hearing  shall  file  a  written 
request  for  a  hearing  with  the  agency 
attorney.  The  request  for  a  hearing  may 
))e  in  the  form  of  a  letter  but  must  be 
dated  and  signed  by  the  person 
requesting  a  hearing.  The  request  for  a 
hearing  may  be  typewntten  or  may  be 
legibly  handwritten.  A  person  requesting 
B  hearing  shall  include  a  suggested 
location  for  the  hearing  in  Ihe  request 
for  a  hearing. 

(1)  Onier  assessing  civil  penalty.  An 
order  assessing  civil  penalty  shall  be 
issued  if  the  person  charged  with  a 
violation — 

(1)  Submits  the  amount  of  the 
proposed  civil  penalty  in  which  case  the 
order  assessing  civil  penalty  shall  refiect 
receipt  of  the  civil  penalty: 

[2)  Does  not  respond  in  a  timely 
manner  to  the  notice  of  proposed  civil 
penalty; 


(3)  Does  not  respond  in  a  timely 
manner  to  interim  replies  from  the 
agency  attorney  under  paragraph  (g)  of 
this  section:  or 

(4)  Does  not  comply  with  any 
agreement  reached  between  Ihe  parties 
during  an  informal  conference. 

(k)  Payment.  A  person  charged  with  a 
violation  may  pay  the  amount  of  the 
civil  penalty  proposed  in  the  notice  or 
staled  in  the  order,  or  an  amount  agreed 
upon,  by  sending  a  certified  check  or 
money  order,  payable  to  the  Federal 
Aviation  Administration,  to  Ihe  agency 
attorney 

(1)  Hearing.  If  the  person  charged  with 
the  violation  requests  a  hearing 
pursuant  to  paragraph  (e)(3)  or 
paragraph  (g]l3)  of  this  section,  the  order 
of  civil  penalty  shall  be  issued  and  shall 
be  filed  with  the  hearing  docket  clerk  as 
the  complaint  in  the  proceedings.  The 
procedural  rules  in  Subpart  C  of  this 
part  apply  to  the  hearing  and  any 
appeal.  At  the  close  of  the  hearing,  Ihe 
administrative  law  judge  shall  issue, 
either  orally  on  the  record  or  in  writing, 
an  initial  decision,  including  the  reasons 
for  the  decision,  that  affirms,  modifies, 
or  reverses  the  order  of  civil  penally.  An 
order  of  civil  penalty,  as  afTirmed  or 
modified  by  the  administrative  law 
judge,  shall  become  an  order  assessing 
civil  penalty  if  a  party  does  not  appeal 
the  administrative  law  judge's  initial 
decision  to  the  FAA  decisionmaker. 

(m)  Appeal.  Either  party  may  appeal 
the  administrative  law  judge's  initial 
decision  to  the  FAA  decisionmaker 
pursuant  to  the  procedures  in  Subpart  G 
of  this  part.  If  a  party  files  a  notice  of 
appeal  pursuant  to  §  13.233  of  Subpart 
G.  the  effectiveness  of  any  order 
assessing  civil  penalty  is  stayed  until  a 
final  decision  and  order  of  the 
Administrator  has  been  entered  on  the 
record.  The  FAA  decisionmaker  shall 
review  the  record  of  the  hearing  and 
issue  a  final  decision  and  order  of  the 
Administrator  that  affirms,  modifies,  or 
reverses  the  order  assessing  civil 
penalty.  The  FAA  decisionmaker  shall 
not  assess  a  civil  pi^naliy  in  an  amount 
greater  than  the  amount  slated  in  the 
order  of  civil  penalty 

(n)  Exhaustion  of  administrative 
remedies.  A  parly  may  only  appeal  a 
final  decision  and  order  of  the 
Admimstralor  to  the  courts  of  appeals  of 
the  United  States  or  the  United  Slates 
Court  of  Appeals  for  the  District  of 
Columbia  pursuant  to  section  lOOe  of  the 
Federal  Aviation  Act  of  1958,  as 
amended.  An  order  or  an  initial  decision 
of  an  administrative  law  judge,  that  has 
not  been  appealed  to  the  FAA 
decisionmaker,  does  not  constitute  a 
final  order  of  the  Administrator  for  the 
purposes  of  judicial  appellate  review 


under  section  1006  of  the  Federal 
Aviation  Act  of  1958.  as  amended. 

(o)  If  a  person  subject  to  an  order 
assessing  civil  penalty  does  not  pay  the 
assessed  civil  penalty  within  60  days 
after  service  of  the  order  assessing  civil 
penalty,  the  Administrator  may  refer  the 
order  to  the  United  Slates  Attorney 
General,  or  the  delegate  of  the  Attorney 
General,  to  begin  proceedings  in  a 
United  States  District  Court,  pursuant  to 
the  authority  in  section  903  of  the 
Federal  Aviation  Acl  of  1958.  as 
amended  (49  U.S.C.  1473).  or  section  110 
of  the  Hazardous  Materials 
Transportation  Acl  (49  U.S.C.  1809).  to 
collect  Ihe  civil  penalty. 

(p)  Compromise.  The  Administralor 
may  compromise  any  civil  penally, 
assessed  in  accordance  with  sections 
901  and  905  of  the  Federal  Aviation  Act 
of  1958.  as  amended,  involving  an 
amount  in  controversy  not  exceeding 
S50.000.  or  any  civil  penalty  assessed  in 
accordance  with  section  901  of  the 
Federal  Aviation  Act  of  1958.  as 
amended,  and  section  110  of  Ihe 
Hazardous  Materials  Transportation 
Acl.  at  any  lime  prior  to  referring  the 
order  assessing  civil  penally  to  ihe 
United  States  attorney  for  collection. 

4.  Section  13.31  is  revised  to  read  as 
follows; 

§  1X31    Appltcabflity. 

This  subpart  applies  to  proceedings  in 
which  a  hearing  has  been  requested  in 
accordance  with  §§  13.19(c)|5).  13.20(c). 
13.20(d),  13.75(a)(2).  13.75(b).  or  13.81(e}. 

PART  13— INVESTIGATIVE  AND 
ENFORCEMENT  PROCEDURES 

5.  Part  13  is  amended  by  adding  a  new 
Subpart  G  to  read  as  follows: 

Subpart  G — Rules  of  Practice  in  FAA  C*v*» 
Penalty  Actions 

13.201  Applicability. 

13.202  Definitions. 

13.203  Separalion  of  functions. 

13.204  Appearances  and  rights  of  parties. 

13.205  Administrative  law  judges. 

13.206  Intervention. 

13.207  Certification  of  documents. 
13  208  Complaint, 

13209  Answer 

13  210  Filing  of  documents. 

13  211  Ser%!ce  of  documents. 

13.212  Computation  of  limfc. 

13  213  Extension  of  time. 

13.214  Amendment  of  pleadings 

13.215  Wiihdrawal  of  a  complaint  or  request 
for  a  heanng. 

13216    Waivers. 

13  217     [oini  procedural  tw  dtsooveiy 

schedule. 
13218     Motions. 
13  219    Interlocutor>-  appeal*. 
13-220     Discover>. 
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1 3.221  Notice  of  hearing. 

13.222  Evidence. 

13.223  Standard  of  proof. 
i:).224     Bnnlen  of  proof, 
\i  115     Offpr  of  proof 

1  "i  226    Public  disclosure  of  evidence. 

1  i  227    Testimony  by  agency  employeea. 

n  228    Subpoenas. 

i  i  229     Witness  fees. 

1*230     Record 

13  231    Afgumeni  before  the  administrative 

law  tudge. 
11232    initial  decision, 
13  233     Appeal*  from  initial  decisions. 
1J.234    Petitions  to  reconsider  or  modify  a 

final  decision  and  order  of  the  FAA 

decisionntHker  on  appeeil. 
13  235     ludicial  revi*>w  of  final  decision  and 

order 

Subpart  G— Rules  ot  Practice  In  FAA 
Civil  Penalty  Actions 

S  13.201     AppHcttbtMy. 

(a)  This  subpart  applies  to  the 
following  actions: 

(1)  A  civil  penalty  action.  Initiated 
dfter  September 7.  I98fi.  in  which  an  order 
of  civil  penalty  has  been  issued  not 
exceeding  $50,000  for  a  violation  ansing 
Linder  the  Federal  Aviation  Act  of  1958. 
<is  amended.  (49  U.S-C.  1301  etseq).  or  a 
rule,  regulation,  or  order  issued 
(hereunder. 

(2)  A  civil  penalty  action  initiated 
after  September  7.  I9ft8,  in  which  an  order 
of  civil  penalty  has  been  issued  for  a 
violation  arising  under  the  Federal 
.Av'.dtion  Act  of  195a.  as  amended  (49 

L'  S.C.  1471  etseq.)  and  the  {hazardous 
Mdtenals  Transportation  Act  (49  U.S.C. 
1301  f-t  seq  |.  or  a  rule,  regulation,  or 
order  issued  thereunder 

(b)  This  subpart  applies  only  to 
proceedings  initialed  after  September  7, 
198fl.  All  other  cases,  heurings.  or  other 
proceedings  pending  or  in  progress  at 
the  time  this  subpart  is  effective  are  not 
affected  by  the  rules  ;n  thin  subpart. 

(c)  Notwuhsianding  the  provisions  of 
paragraph  (al  of  this  section,  the  United 
Slates  dislnct  courts  shall  have 
exclusive  )uri3diclion  of  any  civil 
penalty  action  initialed  by  the 
Administrator — 

(1)  Which  involves  an  amount  in 
controversy  in  excess  of  $50,000: 

(2)  Which  Is  an  in  rem  action  or  in 
which  an  m  rem  action  based  on  the 
same  violation  has  been  brought: 

(3)  Regarding  which  an  aircraft 
subiecl  to  lien  has  been  seized  by  the 
United  States:  and 

(4)  In  which  a  suit  for  injunctive  relief 
based  on  the  violation  giving  rise  to  the 
wivii  penalty  has  also  been  brought 

§  13.202    D«(lnltlon«. 

Administrative  law  |udge"  means  an 
administrative  law  )udge  appointed 


pursuant  to  the  provisions  of  5  U.S.C 
3105. 

"Agency  attorney"  means  the 
Assistant  Chief  Counsel  for  Regulations 
and  Enforcement,  the  Assistant  Chief 
Counsel  for  a  region  or  center,  or  an 
attorney  designated  to  prosecute  a  case. 
An  agency  attorney  shall  not  include 
any  attorney  who  advises  the  FAA 
decisionmaker  rpgarding  an  initial 
decision  or  any  appeal  to  the  FAA 
decisionmaker  or  who  is  supervised  by 
a  person  who  provides  advice  to  the 
FAA  decisionmaker  m  a  case. 

"Attorney"  means  a  person  licensed 
by  a  state,  the  District  of  Columbia,  or  a 
lerriton,'  of  the  United  States  to  practice 
law  or  appear  before  the  courts  of  that 
slate  or  territory. 

"Complaint""  means  an  order  of  civil 
penalty  issued  pursuant  to  the  Federal 
Aviation  Act  of  195a.  as  amended,  or  a 
rule,  regulation,  or  order  issued 
thereunder,  or  the  Mazardous  Materials 
Transportation  Act.  or  a  rule,  regulation, 
or  order  issued  thereunder,  which  has 
been  filed  with  the  Hearing  Docket  after 
a  heanng  has  been  requested. 

"FAA  decisionmaker"  means  (he 
Administrator  of  the  Federal  Aviation 
.Administration,  acting  tn  the  capacity  of 
the  decisionmaker  on  appeal,  or  any 
person  to  whom  the  Administrator  has 
delegated  the  Administrators 
decisionmaking  authority  in  a  civil 
penalty  action.  As  used  m  this  subpart, 
the  FAA  decisionmiiker  is  the  official 
authorized  to  issue  a  final  decision  and 
order  of  the  Administrator  in  a  ci\il 
penalty  action. 

"Mail"  includes  US.  certified  mail, 
US.  registered  mail,  or  use  of  an 
overnight  express  courier  service. 

"Order  assessing  civil  penalty"  means 
an  order  that  contains  a  finding  or 
delerminntion  of  violation  arising  under 
the  Federal  Aviation  Act.  as  amended, 
or  a  rule,  regulation,  or  order  issued 
thereunder,  or  a  violation  of  the 
Hazardous  Materials  Transportation 
Act,  or  a  rule,  regulation,  or  order  issued 
thereunder,  and  directs  a  person  to  pay 
a  civil  penalty  for  the  violation. 

"Order  of  civil  penalty"  means  an 
order  issued  after  a  person  requests  a 
hearing  pursuant  to  S  13. 16(e)(3)  or 
13.ie(g)(3)  of  this  part  and  which  is  filed 
with  the  docket  clerk  as  the  complaint  in 
the  proceedings. 

"Party"  means  the  agency  allomey  or 
the  respondent  named  in  an  order  of 
civil  penalty 

"Personal  delivery    includes  hand- 
delivery  or  use  of  a  contract  or  express 
messenger  service    'Pprson<il  delivery" 
does  not  include  use  of  goverrunenl 
interoffice  mail  service 


■pleading"  means  a  complaint,  an 
answer,  and  any  amendment  of  these 
documents  permitted  under  this  subpart. 

"Properly  addressed"  means  a 
document  that  shows  an  address 
contained  in  FAA  records,  a  residential, 
business,  or  other  address  submitted  by 
a  person  on  any  document  provided  by 
this  subpart,  or  any  other  address 
shown  by  other  reasonable  and 
available  means. 

"Respondent"  means  a  person  to 
whom  a  civil  penalty  is  directed  and 
who  has  received  an  order  of  civil 
penalty, 

$  13.203    Separation  of  functions. 

(a)  Civil  penalty  proceedings, 
including  hearings,  shall  l^e  prosecuted 
by  an  agency  attorney 

(b)  Any  agency  attorney  engaged  in 
the  performance  of  prtisecutorial 
functions  in  a  case  shall  not.  in  that  rase 
or  a  factually  related  rase,  participate 
in.  or  advise  the  FAA  decisionmaker 
regarding,  an  initial  decision  or  any 
appeal  to  the  FAA  decisionmaker  under 
this  subpart,  except  as  a  W!tnp.ss  or 
counsel  in  public  proceedings.  The 
prohibition  described  in  this  paragraph 
shall  begin  at  the  time  that  a  notice  of 
proposed  civil  penalty  is  issued. 

(c)  The  Chief  Counsel  shall  not 
perform  prosecutorial  functions  in  a 
case  and  shall  not  supervise  the  agency 
attorney  in  the  performance  of 
prosecutorial  functions  in  a  case.  The 
prohibitions  described  in  this  paragraph 
shall  begin  al  the  time  that  the  notice  of 
proposed  civil  penalty  is  issued 

(d)  The  Chief  Counsel  or  Ihe  delegate 
of  the  Chief  Counsel,  other  than 
individuals  described  in  paragraph  fu)  of 
this  section,  shall  advise  Ihe  FAA 
decisionmaker  regarding  an  initial 
decision  or  any  appeal  to  the  FAA 
decisionmaker  under  this  subpart. 

i  13.204    Appearances  and  rtghu  of 
parties. 

(a]  Any  party  may  appear  and  be 
heard  in  person. 

(b)  Any  party  may  be  accompanied, 
represented,  or  advised  by  an  attorney 
or  representative  designated  by  the 
party  and  may  be  examined  by  thai 
attorney  or  representative  in  any 
proceeding  governed  by  this  subpart.  An 
attorney  or  representative  who 
represents  a  party  may  file  a  notice  of 
appearance  in  the  action,  in  the  manner 
provided  in  S  13.210  of  this  subpart  and 
shall  serve  a  copy  of  the  notice  of 
appearance  on  each  parly,  in  the 
manner  provided  in  (  13  211  of  this 
subpart,  before  participating  in  any 
proceeding  governed  by  this  subpart. 
The  attorney  or  represenlaltve  shall 


Federal  Register  /  Vol.  53.  No.  173  /  Wednesday.  September  7.  1988  /  Rules  and  Regulations 


34B57 


include  the  name,  address,  and 
telephone  number  of  the  attorney  or 
representative  in  the  notice  of 
appearance. 

|c)  Any  person  may  request  a  copy  of 
a  document  upon  payment  of  reasonable 
costs.  A  person  may  keep  an  original 
document,  data,  or  evidence,  with  the 
consent  of  the  administrative  law  judge. 
by  substituting  a  legible  copy  of  the 
document  for  Ihe  record. 

§13^05    AdmlnlBtratfve  taw  ludges. 

(a)  Powers  of  an  administraUve  law 
fudge.  In  accordance  with  the  rules  of 
this  subpart,  an  administrative  taw 
judge  may — 

(1)  Give  notice  of,  and  hold, 
prehearing  conferences  and  hearings; 

(2)  Administer  oaths  and  affirmations; 

(3)  Issue  subpoenas  authorized  by  law 
and  issue  notices  of  deposition 
requested  by  the  parties; 

(4)  Rule  on  offers  of  proof; 

(5)  Receive  relevant  and  material 
evidence; 

(6)  Regulate  the  course  of  the  bearing 
in  accordance  with  Ihe  rules  of  this 
subpart; 

(7)  Hold  conferences  to  settle  or  to 
simplify  the  issues  by  consent  of  the 
parties; 

(6)  Dispose  of  procedural  motions  and 
requests:  and 

(9)  Make  findings  of  fact  and 
conclusions  of  law,  and  issue  an  initial 
decision. 

(b|  Limitations  on  the  power  of  the 
administrative  law  judge.  The 
administrative  law  judge  shall  not  issue 
an  order  of  contempt  award  costs  to 
any  party,  or  impose  any  sanction  not 
specified  in  this  subpart.  If  the 
administrative  law  judge  imposes  any 
sanction  not  specified  in  this  subpart,  a 
parly  may  file  an  interlocutory  appeal  of 
right  with  the  FAA  decisionmaker 
pursuanl  to  §  13.219(cl(4l  of  this  subpart. 
This  section  does  not  preclude  an 
administrative  law  judge  from  issuing  an 
order  that  bars  a  person  from  a  specific 
proceeding  based  on  a  finding  of 
obstreperous  or  disruptive  behavior  in 
that  specific  proceeding. 

(c)  Disqualification.  The 
administrative  law  judge  may  disqualify 
himself  or  herself  at  any  lime.  A  party 
may  file  a  motion,  pursuant  to 
§  13.21&(f)(61.  requeslmg  that  an 
administrative  law  judge  be  disqualified 
from  tho  proceedings- 

§  13.206    Intervention. 

(a  I  Any  person  who  has  a  statutory 
right  to  participate  in  the  proceedings 
shall  be  allowed  to  intervene  in  the 
proceedings  by  the  administrative  law 
judge. 


(b)  In  all  other  cases,  the 
administrative  law  judge  shall  not  allow 
any  person  to  intervene  in  any 
proceeding  governed  by  this  subpart. 

§  13.207    Certtficatlon  ot  documents. 

(a)  Signature  required.  The  attorney  of 
record,  the  party,  or  the  party's 
representative  shall  sign  each  document 
tendered  for  filing  with  the  hearing 
docket  clerk,  the  administrative  law 
judge,  the  FAA  decisionmaker  on 
appeal,  or  ser%'ed  on  each  party. 

(b)  Effect  of  signing  a  document  By 
signing  a  document  the  attorney  of 
record,  the  party,  or  the  party's 
representative  certifies  that  the  attorney 
or  party  has  read  the  document  and. 
based  on  reasonable  inquiry  and  to  the 
best  of  the  attorney  or  party's 
knowledge,  information,  and  belief,  the 
document  is — 

(1)  Consistent  with  these  rules; 

(2)  Warranted  by  existing  law  or  that 
a  good  faith  argument  exists  for 
extension,  modification,  or  reversal  of 
existing  law;  and 

(3)  Not  unreasonable  or  unduly 
burdensome  or  expensive,  not  made  to 
harass  any  person,  not  made  to  cause 
unnecessary  delay,  not  made  to  cause 
needless  increase  m  the  cost  of  the 
proceedings,  or  for  any  other  improper 
purpose. 

(c)  Sanctions.  If  the  attorney  of  record, 
the  party,  or  the  party's  representative 
signs  a  document  in  violation  of  this 
section,  the  administrative  law  judge  or 
the  FAA  decisionmaker  shall — 

(1)  Strike  the  pleading  signed  in 
violation  of  this  section; 

(2)  Strike  the  request  for  di8cover>*  or 
Ihe  discovery  response  signed  m 
violation  of  this  section  and  preclude 
further  discovery  by  the  party: 

(3)  Deny  the  motion  or  request  signed 
in  violation  of  this  section; 

(4)  Exclude  the  document  signed  in 
violation  of  this  section  from  the  record; 

[5]  Dismiss  the  interlocutory  appeal 
and  preclude  further  appeal  on  that 
issue  by  the  parly  who  filed  the  appeal 
until  an  initial  decision  has  been  entered 
on  the  record;  or 

(B)  Dismiss  the  appeal  of  the 
administrative  law  judge's  initial 
decision  to  ihe  FA.A  decisionmaker. 

5  13.208    Complaint 

(a)  In  accordance  with  H  13.16(e)(3) 
and  13.16(g)(3),  an  order  of  civil  penally 
shall  serve  as  the  complaint.  The  agency 
attorney  shall  serve  the  original  order  of 
civil  penalty  on  the  person  requesting 
Ihe  hearing. 

(b)  The  agency  attorney  shall  file  the 
complaint  attaching  a  copy  of  the 
request  for  a  hearing,  and  shall  suggest  a 
location  for  the  hearing,  with  the  hearing 


docket  clerk  not  later  than  20  days  after 
receipt  of  a  person's  request  for  hearing. 

(c)  If  the  agency  attorney  and  the 
person  requesting  the  hearing  do  not 
agree  on  the  location  for  the  hearing,  the 
hearing  docket  dork  shall  assign  a 
hearing  location  near  the  place  where 
the  incident  occurred. 

9  13,209    Answer. 

(a)  Writing  required.  A  person  who 
receives  an  order  of  civil  penalty  shall 
file  a  written  answer  to  the  order,  or  a 
motion  pursuanl  to  §  13.218(0(1-1)  of 
this  subpart,  not  later  than  30  days  after 
service  of  the  order  of  civil  penalty.  The 
answer  may  be  in  ihe  form  of  a  letter 
but  must  be  dated  and  signed  by  the 
person  responding  to  Ihe  order  of  civil 
penalty.  An  answer  may  be  typewritten 
or  may  be  legibly  handwritten. 

(b)  Filing  and  address.  A  person  filing 
an  answer  shall  personally  deliver  or 
mail  the  answer  for  filing  with  the 
hearing  docket  clerk  to  the  Hearing 
Docket  Federal  Aviation 
Administralion.  tiOO  Independence 
Avenue  SW..  Room  914E.  Washington. 
DC  20591.  Attn:  Hearing  Docket  Clerk. 

(c)  Contents.  A  person  filing  an 
answer  shall  include  a  brief  statement  of 
the  relief  requested  by  the  person  in  the 
answer.  The  person  shall  include 
specifically  any  affirmative  defense  in 
the  answer  that  the  person  intends  to 
assert  at  the  hearing. 

(d)  Specific  denial  of  allegations 
required.  A  person  filing  an  answer 
shall  admit  deny,  or  state  that  the 
person  is  without  sufficient  knowledge 
or  information  to  adrmt  or  deny  each 
allegation  in  each  numbered  paragraph 
of  the  order  of  civil  penalty.  A  general 
denial  of  the  order  of  civil  penalty  is 
deemed  a  failure  to  file  an  answer-  Any 
statement  or  allegation  contained  in  the 
order  of  civil  penalty  that  is  not 
specifically  denied  in  the  answer  is 
deemed  an  admission  of  the  truth  of  that 
allegation. 

(e)  Service.  A  person  filing  an  answer 
shall  comply  with  the  service 
requirements  of  $  13.211  of  this  subpart. 

(f)  Failure  to  file  answer  A  person's 
failure  to  file  an  answer  without  good 
cause  is  deemed  an  admission  of  the 
truth  of  each  allegation  contained  in  the 
order  of  civil  penalty  and  an  order 
assessing  civil  penalty  shall  be  issued. 

$13,210    Filing  of  documents. 

[a]  Address  and  method  of  filing.  A 
person  tendering  a  document  for  filing 
shall  personally  deliver  or  mail  the 
signed  original  and  one  copy  of  each 
document  to  the  Hearing  Docket, 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW..  Room  914E, 
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Washington.  DC  20591.  Attn:  Hearing 
Docket  Clerk  After  an  administrative 
Idw  judge  has  been  assigned  to  the 
proceedinKS.  a  person  shall  personally 
deliver  or  mail  the  signed  original  of 
edch  document  to  the  hearing  docket 
clerk  and  shall  ser\*e  a  copy  of  each 
document  on  each  party  and  the 
administrative  law  judge 

(b)  Date  of  filing.  A  document  shall  be 
considered  to  be  filed  on  the  dale  of 
p(;rsonal  delivery:  or  if  mailed,  the 
mailing  date  shown  on  the  certiFicate  of 
service,  the  date  shown  on  the  postmark 
if  there  is  no  certificate  of  service,  or 
other  mailmg  date  shown  by  other 
evidence  if  there  is  no  certificate  of 
service  or  postmark. 

fc)  Form.  Each  document  shall  be 
typewritten  or  legibly  handwritten. 

(d)  Contents.  Unless  otherwise 
specified  in  this  subpart,  each  document 
must  contain  a  short,  plain  statement  of 
the  facts  on  which  the  person's  case 
rests  and  a  brief  statement  of  the  action 
requested  in  the  document, 

§  13.211     Servlc«  of  documents. 

(a)  GpHpra!  A  person  shall  serve  a 
copy  of  any  document  filed  with  the 
Hearing  Docket  on  the  administrative 
law  judge  and  on  each  party  at  the  time 
of  tiling. 

(b)  Type  of  service.  A  person  may 
serve  documents  by  personal  delivery  or 
by  mail, 

|c|  Certificate  of  sen-ice  A  person 
may  attach  a  certificate  of  service  to  a 
document  tendered  for  filing  with  the 
hearing  docket  clerk  A  certificate  of 
service  shall  consist  of  a  statement, 
dated  and  signed  by  the  person  filing  the 
document,  that  the  document  was 
personally  dehvered  or  mailed  to  each 
party  on  a  specific  date 

[d]  Date  o^  sen- ice  The  date  of 
service  shall  be  the  date  of  personal 
delivery:  or  if  mailed,  the  mailing  dale 
shown  on  the  certificate  of  service,  the 
date  shown  on  the  postmark  if  there  is 
no  certificate  of  service,  or  other  mailing 
date  shown  by  other  evidence  if  there  is 
no  certificate  of  service  or  postmark. 

(e|  Additional  time  after  service  by 
mail  Whenever  a  party  has  a  right  or  a 
duty  to  act  or  to  make  any  response 
withtn  a  prescribed  period  after  service 
by  mail,  or  on  a  date  certain  after 
service  by  mail.  5  days  shall  be  added  to 
the  prescribed  period- 

(f)  Service  by  the  administrative  law 
fudge.  The  administrative  law  judge 
shall  serve  a  copy  of  each  document 
including,  but  not  limited  to.  notices  of 
prehearing  conferences  and  hearings, 
rulings  on  motions,  decisions,  and 
orders,  upon  each  party  to  the 
proceedings  by  personal  delivery  or  by 
mail 


(g)  Valid  service.  A  document  that 
was  properly  addressed,  was  sent  in 
accordance  with  this  subpart,  and  that 
was  returned,  that  was  not  claimed,  or 
that  was  refused,  is  deemed  to  have 
been  served  in  accordance  with  this 
subpart.  The  service  shall  be  considered 
valid  as  of  the  date  and  the  time  that  the 
document  was  deposited  with  a  contract 
or  express  messenger,  the  document 
was  mailed,  or  personal  delivery  of  the 
document  was  refused. 

(h)  Presumption  of  service.  There 
shall  be  a  presumption  of  service  where 
a  party  or  a  person,  who  customarily 
receives  mail,  or  receives  it  in  the 
ordinary  course  of  business,  at  either  the 
person's  residence  or  the  person's 
principal  place  of  business, 
acknowledges  receipt  of  the  document. 

S  1 3.2 1 3    Computation  of  Um«. 

(a)  This  section  applies  to  any  period 
of  time  prescribed  or  allowed  by  this 
subpart,  by  notice  or  order  of  the 
administrative  law  judge,  or  by  any 
applicable  statute. 

(b|  The  dale  of  an  act,  event,  or 
default,  after  which  a  designated  time 
period  begins  to  run.  is  not  included  in  a 
computation  of  time  under  this  subpart 

(c)  The  last  day  of  a  time  period  is 
included  in  a  computation  of  time  unless 
it  is  a  Saturday.  Sunday,  or  a  legal 
holiday.  If  the  last  day  of  the  time  period 
is  a  Saturday,  Sunday,  or  legal  holiday, 
the  time  period  runs  until  the  end  of  the 
next  day  that  is  not  a  Saturday.  Sunday. 
or  legal  holiday 

§13.213    Extension  Of  tlms. 

(a)  Oral  requests.  The  parties  may 
reasonably  agree  to  extend  the  time  for 
filing  a  document  under  this  subpart.  If 
the  parties  agree,  the  administrative  law 
judge  shall  grant  one  extension  of  time 
to  each  party.  The  party  seeking  the 
extension  of  time  shall  submit  a  draft 
order  to  the  administrative  law  judge  to 
be  signed  by  the  administrative  law 
judge  and  filed  with  the  hearing  docket 
clerk.  The  administrative  law  judge  may 
grant  additional  oral  requests  For  an 
extension  of  lime  where  the  parties 
agree  to  the  extension. 

(b}  Written  motion.  A  parly  shall  file  a 
written  motion  for  an  extension  of  time 
with  the  administrative  law  judge  not 
later  than  7  days  before  the  document  is 
due  unless  good  cause  for  the  late  filing 
is  shown.  A  party  filing  a  written  motion 
for  an  extension  of  time  shall  serve  a 
copy  of  the  motion  on  each  party  The 
administrative  law  |udge  may  grant  the 
extension  of  time  if  good  cause  for  the 
extension  is  shown, 

(c)  Failure  to  rule.  If  the 
administrative  law  |udge  fails  to  rule  on 
a  written  motion  for  an  extension  of 


time  by  the  date  the  document  was  due. 
the  motion  for  an  extension  of  time  is 
deemed  granted  for  no  more  than  20 
days  after  the  original  date  the 

document  was  to  be  fik-d 

}  13.214    Amendment  of  pJeedingi. 

(a)  Filing  and  service.  A  party  shall 
file  the  amendment  with  the 
administrative  law  judge  and  shall  serve 
a  copy  of  the  amendment  on  all  parties 
lo  the  proceeding. 

(b)  Time.  A  party  shall  file  an 
amendment  to  a  complaint  or  an  answer 
within  the  following: 

(1|  Not  later  then  15  days  before  the 
scheduled  dale  of  a  hearing,  a  party  may 
amend  a  complaint  or  an  answer 
without  the  consent  of  the 
administrative  law  judge. 

(2)  Less  than  15  days  before  the 
scheduled  dale  of  a  hearing,  the 
administrative  law  judge  may  allow 
amendment  of  a  complaint  or  an  answer 
only  for  good  cause  shown  in  a  motion 
to  amend. 

(c)  Responses.  The  administrative  law 
judge  shall  allow  a  reasonable  time,  but 
not  more  Ihan  20  days  from  ihe  date  of 
filing,  for  other  parlies  to  respond  if  an 
amendment  to  a  complaint,  answer,  or 
other  pleading  has  been  filed  with  the 
administrative  law  judge 

§  13.215    Withdrawal  of  a  complainl  or 
request  for  a  hearing. 

At  any  time  before  or  during  a 
hearing,  the  agency  allomey  may 
withdraw  a  complaint  or  a  party  may 
withdraw  a  request  for  a  hearing 
without  the  consent  of  Ihe 
administrative  law  judge.  If  Ihe  agency 
attorney  withdraws  the  complaint  or  a 
party  withdraws  Ihe  request  for  a 
hearing  and  Ihe  answer,  the 
administrative  law  judge  shall  dismiss 
the  proceedings  in  this  subpart  with 
prejudice. 

§  13.216    Waivers. 

Waivers  of  any  rights  provided  by 
statute  or  regulation  shall  be  in  writing 
or  by  stipulation  made  at  a  hearing  and 
entered  into  the  record.  The  parties  shall 
set  forth  the  precise  terms  of  the  waiver 
and  any  conditions. 

§  13.217    Joint  procedural  or  discovery 
schedule. 

(a)  General.  The  parties  may  agree  lo 
submit  a  schedule  for  filing  all 
prehearing  motions,  a  schedule  for 
conducting  discovery  in  the  proceedings, 
or  a  schedule  that  will  govern  all 
prehearing  motions  and  discovery  In  the 
proceedings. 

(b)  Form  and  content  of  schedule.  If 
the  parties  agree  to  a  joint  procedural  or 
discovery  schedule,  one  of  the  parties 
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shall  file  the  joint  schedule  with  the 
administrative  law  judge,  setting  forth 
the  dales  to  which  the  parties  have 
agreed,  and  shall  serve  a  copy  of  ihe 
joint  schedule  on  each  party. 

(1)  The  joint  schedule  may  include, 
but  need  not  be  limited  to,  requests  for 
discovery,  any  objections  to  discovery 
requests,  responses  to  discovery 
requests  to  which  there  are  no 
objections,  submission  of  prehearing 
motions,  responses  lo  prehearing 
motions,  exchange  of  exhibits  to  be 
introduced  at  the  hearing,  and  a  list  of 
witnesses  that  may  be  called  at  the 
hearing. 

(2)  Each  party  shall  sign  the  original 
joint  schedule  to  be  filed  with  the 
administrative  law  judge. 

(c)  Time.  The  parties  may  agree  to 
submit  all  prehearing  motions  and 
responses  and  may  agree  to  close 
discovery  in  the  proceedings  under  the 
joint  schedule  within  a  reasonable  time 
before  Ihe  dale  of  the  hearing,  but  not 
later  than  15  days  before  the  hearing. 

(d)  Order  establishing  joint  schedule. 
The  administrative  law  judge  shall 
approve  the  joint  schedule  filed  by  the 
parties.  One  party  shall  submit  a  draft 
order  establishing  a  joint  schedule  lo  the 
administrative  law  judge  lo  be  signed  by 
the  administrative  law  judge  and  filed 
with  the  hearing  docket  clerk. 

(e)  Disputes.  The  administrative  law 
judge  shall  resolve  disputes  regarding 
discovery  or  disputes  regarding 
compliance  with  the  joint  schedule  as 
soon  as  possible  so  that  the  parties  may 
continue  to  comply  with  the  joinl 
schedule. 

(f)  Sanctions  for  failure  to  comply 
with  joint  schedule.  If  a  party  fails  to 
comply  with  the  administrative  law 
judge's  order  establishing  a  joint 
schedule,  the  administrative  law  judge 
may  direct  that  party  to  comply  with  a 
motion  or  discovery  request  or,  limited 
to  Ihe  extent  of  the  party's  failure  lo 
comply  with  a  motion  or  discovery 
request,  the  administrative  law  judge 
may — 

(1)  Strike  that  portion  of  a  party's 
pleadings; 

(2)  Preclude  prehearing  or  discovery 
motions  by  that  party: 

(3)  Preclude  admission  of  that  portion 
of  a  party's  evidence  at  the  hearing:  or 

(4)  Preclude  that  portion  of  the 
testimony  of  that  party's  witnesses  at 
the  hearing. 

§  13.218    Motions. 

(a)  General.  A  party  applying  for  an 
order  or  ruling  not  specifically  provided 
in  Ihis  subpart  shall  do  so  by  motion.  A 
party  shall  comply  with  the 
requirements  of  this  section  when  filing 
a  motion  with  the  administrative  law 


judge.  A  party  shall  serve  a  copy  of  each 
motion  on  each  party- 
lb)  Form  and  contents.  A  party  shall 
state  the  relief  sought  by  the  motion  and 
ihe  particular  grounds  supporting  that 
relief.  If  a  parly  has  evidence  in  support 
of  a  motion,  ihe  party  shall  attach  any 
supporting  evidence,  including 
affidavits,  to  the  motion. 

(c)  Filing  of  motions.  A  motion  made 
prior  to  the  hearing  must  be  in  writing. 
Unless  otherwise  agreed  by  the  parties 
or  for  good  cause  shown,  a  party  shall 
file  any  prehearing  motion,  and  shall 
serve  a  copy  on  each  party,  not  later 
lhan  30  days  before  the  hearing.  Motions 
introduced  during  a  hearing  may  be 
made  orally  on  the  record  unless  the 
administrative  law  judge  directs 
otherwise. 

(d)  Answers  to  motions.  Any  party 
may  file  an  answer,  with  affidavits  or 
other  evidence  in  support  of  the  answer, 
not  later  than  10  days  after  service  of  a 
written  motion  on  that  party.  When  a 
motion  is  made  during  a  hearing,  the 
answer  may  be  made  at  the  hearing  on 
the  record,  orally  or  in  writing,  within  a 
reasonable  time  determined  by  the 
administrative  law  judge. 

(e)  Rulings  on  motions.  The 
administrative  law  judge  shall  rule  on 
all  motions  as  follows: 

(1)  Discovery  motions.  The 
administrative  law  judge  shall  resolve 
all  pending  discovery  motions  not  later 
than  10  days  before  the  hearing. 

(2)  Prehearing  motions.  T\\e 
administrative  law  judge  shall  n^sotve 
all  pending  prehearing  motions  not  later 
than  7  days  before  the  hearing.  If  the 
administrative  law  judge  issues  a  ruling 
or  order  orally,  the  administrative  law 
judge  shall  serve  a  written  copy  of  the 
ruling  or  order,  within  3  days,  on  each 
party.  In  all  other  cases,  the 
administrative  law  judge  shall  issue 
rulings  and  orders  in  writing  and  shall 
serve  a  copy  of  the  ruling  or  order  on 
each  party. 

(3)  Motions  made  during  ihe  hearing. 
The  administrative  law  judge  may  issue 
rulings  and  orders  on  motions  made 
during  the  hearing  orally.  Oral  rulings  or 
orders  on  motions  must  be  made  on  the 
record. 

(fl  Specific  motions.  A  party  may  file 
the  following  motions  widi  the 
administrative  law  judge: 

(1)  Motion  to  dismiss  for 
insufficiency.  A  party  may  file  a  motion 
to  dismiss  the  order  of  civil  penalty  for 
insufficiency  instead  of  an  ariswer.  If  the 
administrative  law  judge  denies  Ihe 
motion  to  dismiss  the  order  of  civil 
penally  for  insuiTiciency,  the  party  who 
received  the  order  of  civil  penalty  shall 
file  an  answer  not  later  than  10  days  of 
service  of  the  administrative  law  judge's 


denial  of  the  motion.  A  motion  lo 
dismiss  Ihe  order  of  civil  penalty  for 
insufficiency  must  show  that  the  order 
of  civil  penalty  fails  to  state  a  violation 
of  the  Federal  Aviation  Act  of  1958.  as 
amended,  or  a  rule,  regulation,  or  order 
issued  thereunder,  or  a  violation  of  the 
Hazardous  Materials  Transportation 
Act.  or  a  rule,  regulation,  or  order  issued 
thereunder. 

(2)  Motion  to  dismiss.  A  parly  may  file 
e  motion  to  dismiss  an  order  of  civil 
penally  instead  of  an  answer,  specifying 
the  grounds  for  dismissal. 

(i)  if  a  motion  to  dismiss  is  not 
granted,  the  respondent  shall  file  an 
answer  with  the  administrative  law 
judge  and  shall  serve  a  copy  of  the 
answer  on  each  party  nol  later  lhan  10 
days  after  service  of  the  administrative 
law  judge's  ruling  or  order  on  the  motion 
to  dismiss. 

(ii)  If  the  administrative  law  judge 
grants  a  motion  to  dismiss  and 
terminates  the  proceedings  without  a 
hearing,  the  agency  attorney  may  file  an 
appeal  pursuant  to  §  13.233  of  this 
subpart.  If  the  administrative  law  judge 
grants  a  motion  to  dismiss  in  part,  the 
agency  attorney  may  appeal  the 
administrative  law  judge's  decision  to 
dismiss  part  of  the  order  of  civil  penalty 
under  the  provisions  of  §  13.219(c)  of 
this  subpart.  If  required  by  the  decision 
on  appeal,  the  respondent  shall  file  an 
answer  with  the  administrative  law 
judge,  and  shall  serve  a  copy  of  the 
answer  on  each  party,  not  later  than  10 
days  after  service  of  the  decision  on 
appeal. 

(3)  Motion  for  more  definite 
statement  A  party  may  file  a  motion  for 
more  definite  statement  of  any  pleading 
which  requires  a  response  under  this 
subpart.  A  party  shall  set  forth,  in  detail. 
the  indefinite  or  uncertain  allegations 
contained  in  an  order  of  civil  penalty  or 
response  to  any  pleading  and  shall 
submit  the  details  that  the  party 
believes  would  would  make  the 
allegation  or  response  defioile  and 
certain. 

(i)  Order  of  civil  penalty.  A  party  may 
file  a  motion  requesting  a  more  definite 
statement  of  the  allegations  contained  in 
the  order  of  civil  penalty  instead  of  an 
answer.  If  the  administrative  law  judge 
grants  the  motion,  and  the  agency 
altomey  does  not  supply  a  more  definite 
statement  not  later  than  15  days  after 
service  of  the  order  granting  the  motion, 
the  administrative  law  judge  shall  strike 
the  altegatlonB  in  the  order  of  civil 
penalty  to  which  the  motion  is  directed. 
If  the  administrative  law  judge  denies 
the  motion,  the  respondent  shall  file  an 
answer  with  the  administrative  law 
judge  and  shall  serve  a  copy  of  the 
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answer  on  each  party  not  later  than  10 
days  after  service  of  the  order  of  denial, 
(ii)  Answer  A  party  may  R!e  a  motion 
requesting  a  more  definite  statemeat  If 
an  answer  fails  to  clearly  respond  to  the 
allegations  in  the  order  of  civil  penalty. 
If  the  administrative  law  judge  grants 
the  motion,  the  respondent  shall  supply 
e  more  definite  statement  not  later  than 
15  days  af^er  service  of  the  ruling  on  the 
motion.  If  the  respondent  fails  to  supply 
a  more  definite  statement,  the 
administrative  law  judge  shall  strike 
those  statements  in  (he  answer  to  which 
the  motion  is  directed.  A  party's  failure 
to  supply  a  more  definite  statement  is 
deemed  a  failure  to  answer  and  the 
unanswered  allegations  in  the  order  of 
civil  p^-naity  are  deemed  admitted 

(4)  Motion  to  strike.  Any  party  may 
make  a  motion  to  strike  any  insufHcient 
allegation  or  defense,  or  any  redundant. 
immateriaL  or  irrelevant  matter  in  a 
pleading.  A  party  shall  file  a  motion  to 
strike  with  the  administrattve  law  judge 
and  shall  serve  a  copy  on  each  party 
before  a  response  is  required  under  this 
subpart  or.  if  a  response  is  not  required. 
not  later  than  10  days  after  Ber\'ice  of 
the  pleading, 

(5)  Motton  for  decision.  A  party  may 
make  a  motion  for  decision,  regarding 
all  or  any  part  of  the  proceedings,  at  any 
time  before  the  administrative  law  judge 
has  issued  an  initial  decision  in  the 
proceedings  The  administrative  law 
judge  shall  grant  a  party's  motion  for 
decision  if  the  pleadings,  depositions, 
answers  to  interrogatories,  admissions, 
matters  that  the  administrative  law 
judge  has  officially  noticed,  or  evidence 
introduced  during  the  hearing  show  that 
there  is  no  genuine  issue  of  material  fact 
and  that  the  party  making  the  motion  is 
entitled  to  a  deasion  as  a  matter  of  law. 
The  party  making  the  motion  for 
decision  has  the  burden  of  showing  that 
there  ts  no  genuine  issue  of  material  fact 
disputed  by  the  parties. 

(6)  Motion  for  disquaiification.  A 
party  may  file  a  motion  for 
disqualification  with  the  admmistrative 
law  judge  and  shall  serve  a  copy  on 
each  party.  A  party  may  file  the  motion 
at  any  time  after  the  administrative  law 
judge  has  been  assigned  to  the 
proceedings  but  shall  make  the  motion 
before  the  administrative  law  judge  files 
An  initial  decision  in  the  proceedings. 

fi)  Motion  end  supporting  affidavit  A 
party  shall  state  the  grounds  for 
disqualification,  including,  but  not 
limited  to.  personal  bias,  pecuniary 
interest,  or  other  factors  showing 
disqualiftcarion.  in  tha  motion  for 
disqualification,  A  party  shall  submit  an 
affidavit  with  the  motion  for 
disquaBftcalion  that  sets  forth,  in  detail. 


the  matters  alleged  to  aonstitule  grounds 
for  disqualification. 

(ii)  Answer.  A  party  shall  respond  to 
the  motion  for  disqualification  not  later 
than  5  days  after  service  of  the  motion 
for  disqualiiicatioa 

(iii)  Decision  on  motton  for 
disqaalification.  Tha  administrative  law 
judge  shall  render  a  decision  on  the 
motion  for  disquaJification  not  later  than 
15  days  after  the  motion  has  been  filed. 
If  the  administrative  law  judge  finds  that 
the  motion  for  disqualification  and 
supporting  affidavit  show  a  basis  for 
disqualification,  the  administrative  law 
judge  shall  withdraw  from  the 
proceedings  immediately.  If  the 
administrative  law  judge  finds  that 
disqualification  is  not  warranted,  the 
administrative  law  judge  shall  deny  the 
motion  and  state  the  grounds  for  the 
denial  on  the  record.  If  the 
administrative  law  judge  fails  to  rule  on 
a  party's  motion  for  disqualification 
within  15  days  after  the  motion  has  been 
filed,  the  motion  is  deemed  granted. 

(iv)  Appeal.  A  party  may  appeal  the 
administrative  law  judge's  denial  of  the 
motion  for  disqualification  in 
accordance  with  %  13,219  of  this  subpart. 

§  13.219    Interlocutory  appvate. 

(a)  General.  Unless  utherwise 
provided  in  this  subpart,  a  party  may 
not  appeal  a  ruling  or  decision  of  the 
administrative  law  judge  to  the  FAA 
decisionmaker  until  the  initial  decision 
has  been  entered  on  the  record.  A 
decision  or  order  of  the  FAA 
decisionmaker  on  the  mterlocutory 
appeal  does  not  constitute  a  final  order 
of  the  Administrator  for  the  purposes  of 
judicial  appellate  review  under  section 
1006  of  the  Federal  Aviation  Act  of  1958. 
as  amended. 

(b)  Interlocutory  appeal  for  cause.  If  a 
party  files  a  written  request  for  an 
mterlocutory  appeal  for  cause  with  the 
administrative  law  judge,  or  orally 
requests  an  interlocutory  appeal  for 
cause,  the  proceedings  are  stayed  until 
the  administrative  law  judge  issues  a 
decision  on  the  request.  If  the 
administrative  taw  judge  grants  the 
request,  the  proceedings  are  stayed  until 
the  FAA  decisionmaker  issues  a 
decision  on  the  interlocutory  appeal. 
The  administrative  law  judge  shall  grant 
an  interlocutory  appeal  for  cause  if  a 
party  shows  that  delay  of  the  appeal 
would  be  detrimental  to  the  public 
interest  or  would  result  tn  undue 
pre[udii:e  to  any  party. 

(c)  Interlocutory  appeals  of  righC  If  a 
party  nuli5ei  the  administrauve  law 
judge  of  an  intci  lucutory  appeal  of  right 
the  procee.dings  are  stayed  until  the 
FAA  dectBiuomaker  issues  a  decision  og 
the  mterlocutory  appeal  A  parly  may 


file  an  interlocutory  appeal  with  the 
FAA  decisionmaker,  without  the 
consent  uf  the  administrative  law  judge, 
before  an  initial  decision  has  been 
entered  in  the  case  of — 

(1)  A  ruling  or  order  by  the 
administrative  law  judge  barnng  a 
person  from  the  proceedings: 

(2)  Failure  of  the  administrative  law 
judge  to  disraitis  the  proceedmgs  in 
accordance  with  i  13.215  of  this  subpart. 

|3)  A  rulmg  or  order  by  the 
administrative  law  judge  in  violation  of 
§  13.205(b)  of  this  subpart;  and 

(4)  A  ruling  by  the  administrative  law 
judge  granting,  in  part,  a  respondent's 
motion  to  dismiss  an  order  of  avil 
penally  pursuant  to  9  13.218(f)(2)(B) 

(d)  Procedure.  A  party  shall  file  a 
notice  of  interlocutory  appeal,  with 
supporting  documents,  with  the  FAA 
decisionmaker  and  the  hearing  docket 
clerk,  and  shall  serve  a  copy  of  the 
notice  and  supporting  documents  on 
each  party  and  the  administrative  law 
judge,  not  later  than  3  days  after  the 
administrative  law  judge's  decision 
forming  the  basis  of  the  appeal.  A  party 
shall  file  a  reply  brief,  if  any.  with  the 
FAA  decisionmaker  and  serve  a  copy  of 
the  reply  brief  on  each  party,  not  later 
than  10  days  after  service  of  the  appeal 
brief  If  the  FAA  decisionmaker  does  not 
issue  a  decision  on  the  interlocutory 
appeal  or  does  not  seek  additional 
information  within  10  days  of  the  filing 
of  the  appeal,  the  stay  of  the  proceeding 
is  dissolved.  The  FAA  decisionmaker 
shall  render  a  decision  on  the 
interlocutory  appeal,  on  the  record  and 
as  a  part  of  the  decision  in  the 
proceedings,  within  a  reasonable  time 
after  receipt  of  the  interlocutory  appeal. 

(e)  The  FAA  decisionmaker  may 
reject  frivolous,  repetitive,  or  dilatory 
appeals,  and  may  issue  an  order 
precluding  one  or  more  parties  from 
making  further  interlocutory  appeals  in 
a  proceeding  in  which  there  have  been 
frivolous,  repetitive,  or  dilatory 
interlocutory  appeals. 

9  13.220    DlMO¥«y. 

(a)  Initiation  of  discovery.  Any  party 
may  initiate  discovery  described  in  this 
section,  without  the  consent  or  approval 
of  the  administrative  law  judge,  at  any 
time  after  a  complaint  has  been  filed  in 
the  proceedings. 

(b)  Methods  of  discovery.  The 
following  methods  of  discovery  are 
permitted  under  this  section: 
Depositjons  ua  oral  examination  or 
written  questions  of  any  person:  wTitlen 
interrogatories  directed  to  a  party, 
requests  for  production  of  documents  or 
tangible  items  to  any  person,  and 
requests  for  admission  by  a  pariy  A 
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party  is  not  required  to  file  written 
interrogatories  and  responses,  requests 
for  production  of  documents  or  tangible 
items  and  responses,  and  requests  for 
admission  and  responses  with  the 
administrative  law  judge  or  the  hearing 
docket  clerk.  In  the  event  of  a  discovery 
dispute,  a  party  shall  attach  a  copy  of 
these  documents  in  support  of  a  motion 
made  under  this  section, 

(c)  Service  on  the  agency.  A  party 
shall  sen'e  each  discovery  request 
directed  to  the  agency  or  an  agency 
employee  on  the  agency  attorney  of 
record. 

(d)  Time  for  responses  to  discovery 
requests.  Unless  otherwise  directed  by 
this  subpart  or  agreed  by  the  parties,  a 
party  shall  respond  to  a  request  for 
discovery,  including  filing  objections  to 
a  request  for  discovery,  not  later  than  30 
days  of  service  of  the  request. 

(e)  Scope  of  discovery.  Subject  to  the 
limits  on  discovery  set  forth  paragraph 
(f)  of  this  section,  a  party  may  discover 
any  matter  that  is  not  privileged  and 
that  is  relevant  to  the  subject  matter  of 
the  proceeding.  A  party  may  discover 
information  that  relates  to  the  claim  or 
defense  of  any  pariy  including  the 
existence,  description,  nature,  custody, 
condition,  and  location  of  any  document 
or  other  tangible  item  and  the  identity 
and  location  of  any  person  having 
knowledge  of  discoverable  matter.  A 
party  may  discover  facts  known,  or 
opinions  held,  by  an  expert  who  any 
other  pariy  expects  to  call  to  testify  at 
the  hearing.  A  party  has  no  ground  to 
object  to  a  discovery  request  on  the 
basis  that  the  information  sought  would 
not  be  admissible  at  the  hearing  if  the 
information  sought  during  discovery  is 
reasonably  calculated  to  lead  to  the 
discovery  of  admissible  evidence. 

(f)  Limiting  discovery.  The 
administrative  law  judge  shall  limit  the 
frequency  and  extent  of  discovery 
permitted  by  this  section  if  a  party 
shows  that — 

(1)  The  information  requested  is 
cumulative  or  repetitious: 

(2)  The  information  requested  can  be 
obtained  from  another  less  burdensome 
and  more  convenient  source: 

(3)  The  party  requesting  the 
information  has  had  ample  opportunity 
to  obtain  the  information  through  other 
discovery  methods  permitted  under  this 
section; 

(4)  The  method  or  scope  of  discovery 
requested  by  the  party  is  unduly 
burdensome  or  expensive. 

(g)  Confidential  orders.  A  party  or 
person  who  has  received  a  discovery 
request  for  information  that  is  related  to 
a  trade  secret,  confidential  or  sensitive 
material,  competitive  or  commercial 
mformation.  proprietary  data,  or 


information  on  research  and 
development,  may  file  a  motion  for  a 
confidential  order  with  the 
administrative  law  judge  and  shall  serve 
a  copy  of  the  motion  for  a  confidential 
order  on  each  party. 

(1)  The  party  or  person  making  the 
motion  must  show  that  the  confidential 
order  is  necessary  to  protect  the 
information  from  disclosure  to  the 
public. 

(2)  If  the  administrative  taw  judge 
determines  that  the  requested  material 
is  not  necessary  to  decide  the  case,  the 
administrative  law  judge  shall  preclude 
any  inquiry  into  the  matter  by  any  party. 

(3}  If  the  administrative  law  judge 
determines  that  the  requested  materiul 
may  be  disclosed  during  discovery,  the 
administrative  law  judge  may  order  that 
the  material  may  be  discovered  and 
disclosed  under  limited  conditions  or 
may  be  used  only  under  ceriain  terms 
and  conditions. 

(4)  If  the  administrative  law  judge 
determines  that  the  requested  material 
is  necessary  to  decide  the  case  and  that 
a  confidential  order  is  warranted,  the 
administrative  law  judge  shall  provide — 

(i)  An  opportunity  for  review  of  the 
document  by  the  parties  off  the  record; 

(ii)  Procedures  for  excluding  the 
information  from  the  record;  and 

(iii)  Order  that  the  parties  shall  not 
disclose  the  information  in  any  manner 
and  the  parties  shall  not  use  the 
information  in  any  other  proceeding. 

(h)  Protective  orders.  A  parly  or  a 
person  who  has  received  a  request  for 
discovery  may  file  a  motion  for 
protective  order  with  the  administrative 
law  judge  and  shall  serve  a  copy  of  the 
motion  for  protective  order  on  each 
party.  The  party  or  person  making  the 
motion  must  show  that  the  protective 
order  is  necessary  to  protect  the  party  or 
the  person  from  annoyance. 
embarrassment,  oppression,  or  undue 
burden  or  expense.  As  part  of  the 
protective  order,  the  a chnini strati ve  law 
judge  may — 

(1)  Deny  the  discovery  request; 

(2)  Order  that  discovery  be  conducted 
only  on  specified  terms  and  conditions, 
including  a  designation  of  the  time  or 
place  for  discovery  or  a  determination  of 
the  method  of  discovery;  or 

(3)  Limit  the  scope  of  discovery  or 
preclude  any  inquiry  into  certain 
matters  during  discovery. 

(i)  Duty  to  supplement  or  amend 
responses.  A  party  who  has  responded 
to  a  discovery  request  has  a  duly  to 
supplement  or  amend  the  response,  as 
soon  as  the  information  is  known,  as 
follows: 

(1)  A  party  shall  supplement  or  amend 
any  response  to  a  question  requesting 
the  identity  and  location  of  any  person 


having  knowledge  of  di.scoverable 
matters. 

(2)  A  party  shall  supplement  or  amend 
any  response  to  a  question  requesting 
the  identity  of  each  person  who  will  be 
called  to  testify  at  the  hearing  as  an 
expert  witness'  the  subject  matter  and 
substance  of  that  witness,  testimony. 

(3)  A  party  shall  supplement  or  amend 
any  response  that  was  incorrect  when 
made  or  any  response  that  was  correct 
when  made  but  is  no  longer  correct 
accurate,  or  complete. 

(i)  Depositions.  The  following  rules 
apply  to  depositions  taken  pursuant  to 
this  section: 

(1)  Form.  A  deposition  shall  be  taken 
on  the  record  and  reduced  to  writing. 
The  person  being  deposed  shall  sign  the 
deposition  unless  the  parties  agree  to 
waive  the  requirement  of  a  signature. 

(2)  Administration  of  oaths.  Within 
the  United  Slates,  or  a  territory  or 
possession  subject  to  the  jurisdiction  of 
the  United  States,  a  party  shall  take  a 
deposition  before  a  person  authorized  to 
administer  oaths  by  the  laws  of  the 
United  States  or  authorized  by  the  law 
of  the  place  where  the  examination  is 
held.  In  foreign  countries,  a  party  shall 
take  a  deposition  in  any  manner 
allowed  by  the  Federal  Rules  of  Civil 
Procedure. 

(3)  Notice  of  deposition.  A  party  shall 
serve  a  notice  of  deposition,  stating  the 
lime  and  place  of  the  deposition  and  the 
name  and  address  of  each  person  to  be 
examined,  on  the  person  to  be  deposed, 
on  the  administrative  law  judge,  on  the 
hearing  docket  clerk,  and  on  each  party 
not  later  than  7  days  before  the 
deposition.  A  party  may  serve  a  notice 
of  deposition  less  than  7  days  before  the 
deposition  only  with  consent  of  the 
administrative  law  judge.  If  a  subpoena 
duces  tecum  is  to  be  served  on  the 
person  to  be  examined,  the  party  shall 
attach  a  copy  of  the  subpoena  duces 
tecum,  that  describes  the  materials  to  be 
produced  at  the  deposition,  to  the  notice 
of  deposition. 

(4)  Use  of  depositions.  A  party  may 
use  any  part  or  all  of  a  deposition  at  a 
hearing  authorized  under  this  subpart 
only  upon  a  showing  of  good  cause.  The 
deposition  may  be  used  against  any 
party  who  was  present  or  represented  at 
the  deposition  or  who  had  reasonable 
notice  of  the  deposition. 

(k)  Interrogatories.  A  party  shall  not 
serve  more  than  30  interrogatories  to 
each  other  party.  Each  subpart  of  an 
interrogatory  shall  be  counted  as  a 
separate  interrogatory. 

(1)  A  party  shall  answer  each 
interrogatory  separately  and  completely 
in  writing  and  under  oath.  A  party's 
attorney  may  sign  the  response  to  the 
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interrogatonM  if  the  attorney  has 

verification  of  auihonty  to  sign  from  the 
party.  If  a  parly  objects  lo  an 
interrogatory  the  party  shall  state  the 
obiection  and  the  reamms  for  the 
obj.'Ltion 

(21  A  party  shall  file  a  motion  for 
icfjve  lo  9erve  additional  in tenxj^a tones 
on  a  party  with  the  admmisl.ratiVf'  law 
ttidkie  titftore  serving  additional 
inffrroKatonBS  (jn  a  party.  Ihe 
(iiimiruatrative  law  )udj^e  shad  grunt  the 
motion  only  if  the  party  shows  gciod 
cause  for  the  party's  failure  to  inquire 
about  the  information  previously  ami 
that  the  mformatton  can  nnt  reasonably 
be  obtained  using  less  burdensome 
dssrovery  methods  or  be  obtained  from 
uther  sources 

[t)  Requests  hr admission.  A  parly 
mn;,  serve  a  written  request  for 
admission  of  the  truth  of  any  matter 
wMhin  the  scope  of  discovery  under  this 
section  or  the  authentictty  of  ar> 
document  described  in  she  r»;quest  A 
party  shall  set  forth  each  request  for 
aJmissiun  separately-  A  party  shall 
S'^fve  copies  uf  ducuments  referenced  in 
th*?  rtjquest  for  admjssion  unless  the 
documents  have  been  provided  or  are 
reasotinbly  available  for  iaapeclion  and 
cnpvini^. 

11]  T::r.e  A  party's  failure  to  respond 
lu  a  rtn^ueat  for  admission,  in  writing 
dp.d  si(^ned  by  the  attorney  or  the  party. 
not  later  than  30  days  after  service  of 
the  ryquest.  is  deemed  an  admissian  of 
the  truth  of  the  statement  or  statements 
contained  in  the  request  for  admission. 
The  administrative  law  judge  may 
determine  that  a  fadure  to  respond  to  a 
request  for  admission  is  not  deemed  an 
admission  of  the  truth  if  a  party  shows 
that  the  failure  was  due  to 
circumstances  beyond  the  control  of  the 
party  or  the  party's  attorney. 

(2)  Response.  A  party  may  object  to  a 
request  for  admission  and  shall  state  the 
reasons  for  obiection.  A  party  may 
specifically  deny  the  truth  of  the  matter 
or  describe  the  reasons  why  the  party  is 
unable  to  truthfully  deny  or  admit  the 
matter  If  a  party  is  unable  to  deny  or 
adnul  the  truth  of  the  matter,  the  party 
shall  show  that  die  party  has  made 
reasonable  inquiry  into  the  matter  or 
that  the  information  known  to,  or 
readily-obtainable  by,  the  party  is 
insufficient  to  enable  the  party  to  admit 
or  d(?ny  the  matter  A  party  may  admit 
or  deny  any  part  of  the  request  for 
admission  If  the  administrative  law 
)udae  determines  that  a  response  does 
not  comply  with  the  requirements  of  this 
rule  or  that  the  responst-  is  insufFicient. 
the  matter  m  deemed  admitted. 

[31  Effect  of  admission  Any  matter 
admiUed  or  deemed  admitted  under  this 
sectuMi  IS  conclusively  established  for 


the  purpose  of  the  heanng  and  appeal. 
Any  matter  admitted  or  deemed 
admitted  under  this  section  that  results 
in  9  finding  of  violation  may  be  used  by 
the  Administrator  in  a  subsequent 
enforcement  proceeding. 

(mj  Motion  to  compeJ  discovery,  A 
party  may  make  a  motion  to  compel 
discovery  if  a  person  refuses  to  answer 
a  question  during  a  deposition,  a  party 
fails  or  rsfuses  (o  answer  an 
interrogatory,  if  a  person  gives  an 
evasive  or  incomplele  answer  during  a 
deposition  or  when  responding  to  an 
interrogatory,  or  a  party  fails  or  refuses 
to  produce  documents  or  tangible  items. 
During  a  deposition,  the  proponent  of  a 
question  may  complete  the  deposition  or 
may  adjourn  the  oxamination  before 
making  a  motion  to  compel  if  a  person 
refuses  to  answer. 

(n)  Failure  to  comply  with  a  discovery 
order  or  order  to  compel.  If  a  party  fails 
to  comply  with  a  discovery  order  or  an 
order  lo  compel,  the  administrative  law 
ludge.  limited  to  the  extent  of  the  party's 
failure  to  comply  with  the  discovery 
order  or  motion  lo  compel,  may — 

(1)  Strike  that  portion  of  a  party  s 
pleadings: 

(2)  Preclude  preheanng  ortliscovery 
motions  by  that  party. 

(3)  Preclude  adnussion  of  that  portion 
of  a  party's  evidence  at  the  hearing:  or 

(4)  Preclude  that  portion  of  the 
testimony  of  that  party's  witnesses  al 
the  hearing 

$  13.221    Notice  of  haarmg. 

(a)  Notice.  The  adnuniiitrative  Uw 
judge  shall  give  each  party  at  least  60 
days  notice  of  the  date  and  time  of  the 
hearing. 

(b)  Date  and  time  of  the  hearing.  The 
adminiatrative  taw  judge  to  whom  the 
proceedings  have  been  assigned  shall 
set  a  reasonable  date  and  time  for  the 
hearing.  Vhe  administrative  law  judge 
shall  consider  the  need  for  discovery 
and  any  joint  procedural  or  discovery 
schedule  submitted  by  the  parties  when 
determining  the  hearing  dale. 

(c)  Location  of  the  hearing.  After 
assignment  of  an  a<lministrative  law 
judge  to  the  proceedings,  a  parly  may 
file  a  motion  to  change  the  location  of 
the  hearing  or  the  administrative  law 
judge  on  his  own  motion  may  change  the 
location  of  the  hearmg.  The 
administrative  law  jud^e  shall  give  due 
regard  to  where  the  majority  of  the 
witnesses  reside  or  work,  the 
convenience  of  the  parties,  and  whether 
the  location  is  served  by  scheduled  air 
carrier. 

(d)  Eor/ter  hfonnft.  With  the  consent 
of  the  administrative  law  judge,  the 
parties  may  agree  to  hold  the  hearing  on 


an  eariier  dale  than  the  dale  specified  in 

the  notice  of  hearing.     ^_* 

§  13.222    Evtttone*.      /^ 

(a)  Cvnfirai.  A  party  is  entitled  to 
present  the  party's  case  or  defense  by 
oral,  documentary,  or  demonstrative 
evidence,  to  submit  ^eb1ll^al  evidence, 
and  lo  conduct  any  crosspxaminution 
that  may  be  required  for  a  full  and  true 
disclosure  of  the  facts. 

(b|  Admissibiltty  A  party  may 
introduce  any  oral,  documentary,  or 
demonslralive  evidence  in  support  of 
the  party's  case  ur  defense.  The 
administrative  law  judge  shall  admit 
any  oral,  documentary,  or  demonstrative 
evidence  introduced  by  a  party  but  shatl 
exclude  irrelevant,  immaleHal.  or 
unduly  repetitious  evidence. 

|c)  Hearsay  evidence.  Hearsay 
evidence  is  admissible  in  proccdings 
governed  by  this  subpart.  The  fact  thai 
evidence  submitted  by  a  party  is 
hearsay  goes  only  to  the  wei^l  of  the 
evidence  and  does  not  affect  its 
admissibiUly. 

§  13.223    StAndanl  of  proof. 

The  tidministrativn  law  judge  shall 
issue  an  initial  decision  or  shall  rule  io  a 
party's  favor  only  if  the  decision  or 
ruling  is  supported  by.  and  in 
accordance  with,  the  relitible.  probalivii 
and  subiitantial  evidence  contained  in 
the  record.  In  order  to  prevail,  the  party 
with  the  burden  of  proof  shall  prove  the 
party's  case  or  defense  by  a 
preponderance  of  reliable,  probative. 
and  substantial  evidence. 

•i  13.224     Burden  of  proof. 

|a)  Kxcept  in  the  case  of  an 
affirmative  defense,  the  burden  of  pronf 
IB  on  the  agency. 

(b)  Except  as  otherwise  provided  by 
statute  or  rule,  the  proponent  nf  a 
motion,  request,  or  order  has  die  burden 
of  proof. 

(c)  A  party  who  has  asserted  an 
afTirmalive  defense  has  (he  burden  of 
proving  the  affirmative  defense 

513.225    Offer  Of  proof . 

A  party  whose  evidence  has  been 
excluded  by  a  ruling  of  the 
administrative  law  judge  may  offer  the 
evidence  for  the  record  on  appeal. 

§  13.226    Public  disclosure  of  evidence. 

|a)  The  administrative  law  judge  may 
order  that  any  information  contained  In 
the  record  be  withheld  from  public 
disclosure.  Any  person  may  object  to 
disclosure  of  information  in  the  record 
by  filing  a  written  motion  to  withhold 
specific  information  with  the 
administrative  law  judge  and  serving  a 
copy  of  the  motion  on  each  parly.  The 
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party  shall  stale  the  specific  grounds  for 
nondisclosure  in  the  motion. 

(b)  The  administrative  law  judge  shall 
grant  the  motion  to  withhold  information 
in  the  record  if.  based  on  the  motion  and 
any  response  lo  the  motion,  Ibe 
administrative  law  judge  determines 
that  disclosure  would  be  detrimental  to 
aviation  safety,  disclosure  would  not  be 
in  the  public  interest,  or  that  the 
information  is  not  otherwise  required  to 
he  made  available  to  the  public. 

S  13.227    Testimony  by  agency  employees. 

An  employee  of  the  agency  may  not 
testify  as  an  expert  or  opinion  witness, 
for  any  party  other  than  the  agency,  in 
any  proceeding  governed  by  this 
subpart.  An  employee  of  the  agency  may 
le&lify  in  a  proceedmg  governed  by  this 
subpart  only  as  to  facts,  wilhin  the 
employee's  personal  knowledge,  giving 
rise  to  the  incident  or  violation. 

§  13.22B    Subpoenas. 

(a)  Request  for  subpoena.  A  party 
may  obtain  a  subpoena  to  compel  the 
attendonce  of  a  witness  at  a  deposition 
or  hearing  or  to  require  the  production  of 
documents  or  tangible  items  from  the 
hearing  docket  clerk.  The  hearing  docket 
clerk  shall  deliver  the  subpoena,  signed 
by  the  hearing  docket  clerk  or  an 
administrative  law  judge  but  otherwise 
in  blank,  to  Ihe  party.  The  parly  shall 
complete  the  subpoena,  stating  the  title 
of  the  action  and  the  dale  and  time  for 
the  witness'  attendance  or  production  of 
documents  or  items.  The  party  who 
obtained  the  subpoena  shall  serve  the 
subpoena  on  the  witness. 

(b)  Motion  to  quash  or  modify  the 
subpoena.  Any  person  upon  whom  a 
subpoena  has  been  served  may  file  a 
motion  to  quash  or  modify  the  subpoena 
with  the  administrative  law  judge  at  or 
before  the  time  specified  in  the 
subpoena  for  compliance.  The  applicant 
shall  describe,  in  detail,  the  basis  for  the 
application  to  quash  or  modify  the 
subpoena  including,  but  not  hmited  to,  a 
statement  that  the  teslimony  or  the 
documents  or  tangible  evidence  is  not 
relevant  to  the  proceeding,  that  that 
subpoena  is  not  reasonably  tailored  lo 
the  scope  of  Ihe  proceeding,  or  that  Ihe 
subpoena  is  unreasonable  and 
oppressive.  A  motion  to  quash  or  modify 
the  subpoena  will  stay  the  effect  of  the 
subpoena  pending  a  decision  by  the 
administrative  law  judge  on  the  motion. 

[c|  Enforcement  of  subpoena.  Upon  a 
showing  that  a  person  has  failed  or 
refused  to  comply  with  a  subpoena,  a 
party  may  apply  to  the  local  Federal 
district  court  tu  seek  judicial 
enforcement  of  the  subpoena  in 
accordance  with  section  1004  of  the 


Federal  Aviation  Act  of  1958,  as 
amended. 

;  13.229    witness  fees. 

(al  General.  Vniesa  otherwise 
authorized  by  the  administrative  taw 
judge,  the  party  who  applies  for  a 
subpoena  to  compel  the  attendance  of  a 
witness  at  a  deposition  or  hearing,  or 
the  party  at  whose  rei^uesl  a  witness 
appears  at  a  deposition  or  hearing,  shall 
pay  the  witness  fees  described  in  this 
section. 

(bl  Amount  Except  for  an  FAA 
employee  who  appears  al  the  direction 
of  Ihe  agency,  a  witness  who  appears  at 
a  disposition  or  hearing  is  entitled  to  the 
same  fees  and  mileage  expenses  as  are 
paid  to  a  witness  in  a  court  of  the 
United  States  in  comparable 
circumstances. 

(13.230    Record. 

(a)  Exclusive  record.  The  transcript  of 
all  testimony  in  the  hearing,  all  exhibits 
received  into  evidence,  and  all  motions. 
applications,  requests,  and  rulings  shall 
constitute  the  exclusive  record  for 
decision  of  the  proceedings  and  the 
basis  for  the  issuance  of  any  orders  in 
the  proceeding.  Any  proceedings 
regarding  the  disqualification  of  an 
administrative  law  judge  shall  be 
included  in  the  record. 

(b)  Examination  and  copying  of 
record.  Any  person  may  examine  the 
record  at  the  Hearing  Docket.  Federal 
Aviation  Administration.  800 
Independence  Avenue  SW.,  Room  914E, 
Washington,  DC  20591.  Any  person  may 
have  a  copy  of  the  record  after  payment 
of  reasonable  costs  lo  copy  the  record. 

§  13.231     Argument  before  the 
sdrnmntrattve  law  judge. 

la)  Ar^umpfifs  during  the  hearing. 
Dunng  the  hearing,  the  administrative 
law  judge  shall  give  the  parties  a 
reasonable  opportunity  to  present  oral 
arguments  on  the  record  supporting  or 
opposing  motions,  objections,  and 
rulings  if  the  parties  request  an 
opportunity  for  argument.  Only  in  a 
clearly  complex  or  unusual  case,  the 
administrative  law  judge  may  requetit  ur 
the  parties  may  agree  lo  file  written 
arguments  with  the  administrative  law 
judge. 

(b)  Final  oral  argument  At  the 
conclusion  of  the  hearing  and  before  the 
administrative  law  judge  issues  an 
initial  decision  in  the  proceedings,  the 
parlies  are  entitled  to  submit  oral 
proposed  findmgs  uf  fact  and 
conclusions  of  law.  exceptions  to  rulings 
of  the  administrative  law  judge,  and 
supporting  arguments  for  the  findings, 
conclusions,  or  exceptions.  At  the 


conclusion  of  the  heanng.  a  party  may 
waive  final  oral  argument. 

(c)  Poslheanng  bnefs.  Only  in  a 
clearly  complex  or  unusual  case,  the 
administrative  law  judge  may  request  or 
the  parties  may  agree  lo  file  written 
poslhearing  bnefs.  instead  of  final  oral 
argument,  before  the  administrative  law 
judge  issues  an  initial  decision  in  the 
proceedings.  If  a  parly  files  a  written 
posthearing  brief,  the  party  shall  include 
proposed  findings  of  fact  and 
conclusions  of  law.  exceptions  to  rulings 
of  the  administralive  law  judge,  and 
supporting  arguments  fur  the  findings. 
conclusions,  or  exceptions.  The 
administratjve  law  judge  shall  give  the 
parties  a  reasonable  opportunity,  not 
more  than  30  days  after  receipt  of  the 
transcript,  lo  prepare  and  submit  the 
briefs. 

§  13.232    InMal  decision. 

|a")  Contents.  The  administrative  law 
judge  shall  issue  an  initial  decision  al 
the  conclusion  of  the  hearing  and  ma> 
affirm,  modify,  or  reverse  the  order  of 
civil  penalty.  In  each  oral  or  wntlen 
decision,  the  administrative  law  judge 
shall  include  findings  of  fact  and 
conclusions  of  law.  and  the  grounds 
supporting  those  findings  and 
conclusions,  upon  dll  materia!  issues  of 
fact,  the  credibility  of  witnesses,  the 
applicable  law.  any  exercise  of  the 
administrative  law  judge's  discretion, 
the  reasonableness  of  any  sancbon 
contained  in  the  order  of  civil  penalty, 
and  a  discussion  of  the  basis  for  any 
order  issued  in  the  proceedings.  The 
administrative  law  judge  is  not  required 
to  provide  a  written  explanation  for 
ruhngs  on  objections,  procedural 
motions,  and  other  matters  not  direclly 
relevant  to  the  substance  of  the  initial 
decision.  If  the  administrative  law  judge 
reduces  the  civil  penalty  contained  in 
the  order  of  civil  penalty,  the 
administrati\e  law  )udge  shall  provide  a 
basis  supporting  the  reduction  in  civil 
penalty.  If  the  administrative  law  judge 
refers  to  any  previous  unreported  or 
unpublished  initial  decision.  Ihe 
administrative  law  ]udge  shall  make 
copies  of  that  initial  decision  available 
to  the  parties  and  the  FAA 
decisionmaker. 

|b)  Oral  decision.  Except  as  provided 
in  paragraph  (c)  of  this  secbon.  at  the 
conclusion  of  the  heanng.  the 
administrative  law  judge  shall  issue  the 
initial  decision  and  order  orally  on  the 
record. 

(c)  Written  decision  Only  in  a  clearly 
complex  or  unusual  case,  the 
administrative  law  judge  may  issue  a 
wntlen  initial  decision  not  later  than  30 
days  after  the  conclusion  of  the  hearing 
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or  submission  of  the  last  postheanng 
bnef.  The  administrative  law  judge  shall 
sen'e  a  copy  of  the  written  initial 
decision  on  each  party. 

(d)  Order  assessing  civil  penally.  If 
the  administrative  law  judge  affirms  or 
modifies  the  order  of  civil  penalty,  the 
order  shall  become  an  order  assessing 
civil  penalty, 

§  13.233    App«a(s  from  initial  decisions. 

(a)  Xntice  o^ appeal  A  party  may 
appeal  the  initial  decision,  and  any 
decision  not  previously  appealpd 
pursuant  to  |  13.219.  by  films  a  notice  of 
appeal  with  the  FAA  decisionmaker.  A 
party  shall  file  the  notice  of  appeal  with 
the  Federal  Aviation  Administration. 
800  Independence  Avenue  SW.,  Room 
914E.  Washington.  DC  20591.  Attn: 
Appellate  Docket  Clerk.  A  party  shall 
file  the  notice  of  appeal  not  later  than  10 
days  after  entr>'  of  the  oral  initial 
decision  on  the  record  or  service  of  the 
written  initial  decision  on  the  parties 
and  shall  serve  a  copy  of  the  notice  of 
appeal  on  each  party. 

|b|  Issues  on  appeal.  A  party  may 
appeal  onl\  the  followmg  issues: 

( 1 )  Whether  each  filing  of  fact  is 
supported  by  a  preponderance  of 
reliable,  probative,  and  substantial 
evidence; 

(2)  Whether  each  conclusion  of  law  is 
made  in  accordance  with  applicable 
law,  precedent,  and  public  policy;  and 

(."i)  Whether  the  administrative  law 
!ud«e  committed  any  prejudicial  errors 
dunng  the  hearing  that  support  the 
appeal 

(c)  Perfecting  an  appeal.  Unless 
otherwise  agreed  by  the  parties,  a  party 
shall  perfect  an  appeal,  not  later  than  50 
days  after  entry  of  the  oral  initial 
decision  on  the  record  or  service  of  the 
wruten  initial  decision  on  the  party,  by 
filing  an  appeal  brief  with  the  FAA 
decisionmaker. 

|1)  Extension  of  time  by  agreement  of 
:he  parties.  The  parlies  may  agree  to 
extend  the  time  for  perfecting  the  appeal 
with  the  consent  of  the  FAA 
decisionmaker  If  the  FAA 
decisionmaker  grants  an  extension  of 
time  to  perfect  the  appeal,  the  appellate 
docket  clerk  shall  ser\'e  a  letter 
confirming  the  extension  of  time  on  each 
party 

(2)  Written  motion  for  extension.  If 
the  parties  do  not  agree  to  an  extension 
of  time  for  perfectmg  an  appeal,  a  party 
desiring  an  extension  of  time  may  file  a 
written  motion  for  an  extension  with  the 
FAA  decisionmaker  and  shall  serve  a 
copy  of  the  motion  on  each  party.  The 
F.A.^  decisionmaker  may  grant  an 
extension  if  good  cause  fur  the 
extension  is  shown  in  the  motion. 


(d)  Appeal  briefs.  A  party  shall  file 
the  appeal  brief  with  the  FAA 
decisionmaker  and  shall  serve  a  copy  of 
the  appeal  brief  on  each  party. 

(1)  A  party  shall  set  forth,  in  detail, 
the  party's  specific  objections  to  the 
initial  decision  or  rulings  in  the  appeal 
brief.  A  party  also  shall  set  forth,  in 
detail,  the  basis  for  the  appeal,  the 
reasons  supporting  the  appeal,  and  the 
relief  requested  in  the  appeal.  If  the 
party  relies  on  evidence  contained  in  the 
record  for  the  appeal,  the  party  shall 
specifically  refer  to  the  pertinent 
evidence  contained  in  the  transcript  in 
the  appeal  brief. 

(2)  The  FAA  decisionmaker  may 
dismiss  an  appeal,  on  the  FAA 
decisionmaker's  own  initiative  or  upon 
motion  of  any  other  party,  where  a  party 
has  filed  a  notice  of  appeal  but  fails  to 
perfect  the  appeal  by  timely  filing  of  an 
appeal  brief  with  the  FAA 
decisionmaker. 

(e)  Heply  brief.  Unless  otherwise 
agreed  by  the  parties,  any  party  may  file 
a  reply  brief  with  the  FAA 
decisionmaker  not  later  than  35  days 
after  the  appeal  brief  has  been  served 
on  that  party.  The  party  filing  the  reply 
brief  shall  serve  a  copy  of  the  reply  brief 
on  each  party.  If  the  party  relies  on 
evidence  contained  m  the  record  for  the 
reply,  the  party  shall  speciHcally  refer  to 
the  pertinent  evidence  contained  in  the 
transcript  in  the  reply  brief. 

(1)  Extension  of  time  by  agreement  of 
the  parties.  The  parties  may  agree  to 
extend  the  time  for  filing  a  reply  brief 
with  the  consent  of  the  FAA 
decisionmaker.  If  the  FAA 
decisionmaker  grants  an  extension  of 
time  to  file  the  reply  brief,  the  appellate 
docket  clerk  shall  serve  a  letter 
confirming  the  extension  of  time  on  each 
party. 

(2)  Written  motion  for  extension.  If 
the  parties  do  not  agree  to  an  extension 
of  time  for  filing  a  reply  brief,  a  party 
desiring  an  extension  of  time  may  file  a 
written  motion  for  an  extension  with  the 
FAA  decisionmaker  and  shall  serve  a 
copy  of  the  motion  on  each  party.  The 
FAA  decisionmaker  may  grant  an 
extension  if  good  cause  for  the 
extension  is  shown  in  the  motion. 

(fl  Other  briefs.  The  FAA 
decisionmaker  may  allow  any  person  to 
submit  an  amicus  curiae  brief  in  an 
appeal  of  an  initial  decision.  A  party 
may  not  file  more  than  one  appeal  brief 
or  reply  brief.  A  party  may  petition  the 
FAA  decisionmaker,  in  writing,  for  leave 
to  file  an  additional  brief  and  shall  serve 
a  copy  of  the  petition  on  each  party.  The 
party  may  not  file  the  additional  brief 
with  the  petition  The  FAA 
decisionmaker  may  grant  leave  to  file  an 
additional  brief  if  the  party 


demonstrates  good  cause  for  allowing 
additional  argument  on  the  appeal.  The 
FAA  decisionmaker  will  allow  a 
reasonable  time  for  the  party  to  Hie  the 
additional  brief. 

(gl  Number  of  copies.  A  parly  shall 
file  the  original  appeal  brief  or  the 
original  reply  brief,  and  2  copies  of  the 
brief,  with  the  FAA  decisionmaker. 

(h)  Oral  argument.  The  FAA 
decisionmaker  has  sole  discretion  (o 
permit  oral  argument  on  the  appeal.  On 
the  FAA  decisionmaker's  own  initiative 
or  upon  written  motion  by  any  parly,  the 
FAA  decisionmaker  may  find  that  oral 
argument  will  contribute  substantially  to 
the  development  of  the  issues  on  appeal 
and  may  grant  the  parti^  an 
opportunity  for  oral  argument. 

(i)  Waiver  of  objections  on  appeal.  If 
a  party  fails  to  object  to  any  alleged 
error  regarding  the  proceedings  in  an 
appeal  or  a  reply  brief,  the  parly  waives 
any  objection  to  the  alleged  error.  The 
FAA  decisionmaker  is  not  required  to 
consider  any  objection  in  an  appeal 
brief  or  any  argument  in  the  reply  brief 
if  a  party's  objection  is  based  on 
evidence  contained  on  the  record  and 
the  party  does  not  speciHcally  refer  to 
the  pertinent  evidence  from  the  record 
in  the  brief. 

(i)  FAA  decisionmaker's  decision  on 
appeal.  The  FAA  decisionmaker  will 
review  the  briefs  on  appeal  and  the  oral 
argument,  if  any,  to  determine  if  the 
administrative  law  judge  committed 
prejudicial  error  in  the  proceedings  or 
that  the  order  should  be  affirmed, 
modified,  or  reversed.  The  FAA 
decisionmaker  may  affirm,  modify,  or 
reverse  the  initial  decision,  make  any 
necessary  findings,  or  may  remand  the 
case  for  any  proceedings  Ihat  the  FAA 
decisionmaker  determines  may  be 
necessary. 

(1)  The  FAA  decisionmaker  may  raise 
any  issue,  on  the  FAA  decisionmaker's 
own  initiative,  that  is  required  for 
proper  disposition  of  the  proceedings. 
The  FAA  decisionmaker  will  give  the 
parties  a  reasonable  opportunity  to 
submit  arguments  on  the  new  issues 
before  making  a  decision  on  appeal. 

(2)  The  FAA  decisionmaker  will  issue 
the  final  decision  and  order  of  the 
Administrator  on  appeal  in  writing  and 
will  serve  a  copy  of  the  decision  and 
order  on  each  party. 

(3)  A  final  decision  and  order  of  the 
Administrator  after  appeal  is  precedent 
in  any  other  civil  penalty  action.  Any 
issue,  finding  or  conclusion,  order, 
ruling,  or  initial  decision  of  an 
administrative  law  judge  that  has  not 
been  appealed  to  the  FAA 
decisionmaker  is  not  precedent  In  any 
other  civil  penally  action. 
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;  13,234     Petitions  to  reconsider  or  modtty 
a  (inal  decision  and  order  o(  the  FAA 
decisionmaker  on  appeal. 

(a)  General.  .Any  party  may  petition 
the  FAA  decisionmaker  to  reconsider  or 
modify  a  final  decision  and  order  issued 
by  the  FAA  decisionmaker  on  appeal 
from  an  initial  decision.  A  party  shall 
file  a  petition  to  reconsider  or  modify 
with  the  FAA  decisionmaker  not  later 
than  30  days  after  service  of  the  FAA 
decisionmaker's  final  decision  and  order 
on  appeal  and  shall  serve  a  copy  of  the 
petition  on  each  party.  The  FAA 
decisionmaker  will  not  reconsider  or 
modify  an  initial  decision  and  order 
issued  by  an  administrative  law  judge 
that  has  not  been  appealed  by  any  party 
to  the  FAA  descisionmaker. 

(b)  Form  and  number  of  copies.  A 
parly  shall  file  a  petition  to  reconsider 
or  modify  in  writing  with  the  FAA 
decisionmaker.  The  party  shall  file  the 
original  petition  with  the  FAA 
decisionmaker  and  shall  serve  a  copy  of 
the  petifion  on  each  parly. 

(c)  Contents.  A  parly  shall  slate 
briefly  and  specifically  the  alleged 
errors  in  the  final  decision  and  order  on 
appeal,  the  relief  sought  by  the  party, 
and  the  grounds  that  support  the  petition 
to  reconsider  or  modify. 

(1)  If  the  petition  is  based,  in  whole  or 
in  part,  on  allegations  regarding  the 
consequences  of  the  FAA 


decisionmaker's  decision,  the  party  shall 
describe  these  allegations  and  shall 
describe,  and  support,  the  basis  for  the 
allegations. 

(2)  If  the  petition  is  based,  in  whole  or 
In  part,  on  new  material  not  previously 
raised  in  the  proceedings,  the  party  shall 
set  forth  the  new  material  and  include 
affidavits  of  prospective  witnesses  and 
authenticated  documents  that  would  be 
introduced  in  support  of  the  new 
material.  The  party  shall  explain,  in 
detail,  why  the  new  material  was  not 
discovered  through  due  diligence  prior 
to  the  hearing. 

(d)  Repetitious  and  frivolous  petitions. 
The  FAA  decisionmaker  will  not 
consider  repetitious  or  frivolous 
petitions.  The  FAA  decisionmaker  may 
summarily  dismiss  repetitious  or 
frivolous  petitions  to  reconsider  or 
modify. 

(e)  Reply  petitions.  Any  other  party 
may  reply  to  a  petition  to  reconsider  or 
modify,  not  later  than  10  days  after 
service  of  the  petition  on  that  party,  by 
filing  a  reply  with  the  FAA 
decisionmaker.  A  party  shall  serve  a 
copy  of  the  reply  on  each  party. 

(0  Effect  of  filing  petition.  Unless 
otherwise  ordered  by  the  FAA 
decisionmaker,  filing  of  a  petition 
pursuant  to  this  section  will  not  stay  or 
delay  the  effective  date  of  the  FAA 
decisionmaker's  final  decision  and  order 


on  appeal  and  shall  not  toll  the  time 
allowed  for  judicial  review. 

(g)  FAA  decisionmaker's  decision  on 
petition.  The  FAA  decisionmaker  has 
sole  discretion  to  grant  or  deny  a 
petition  to  reconsider  or  modify.  The 
FAA  decisionmaker  will  grant  or  deny  a 
petition  to  recorftider  or  modify  within  a 
reasonable  time  after  receipt  of  the 
petition  or  receipt  of  the  reply  petition.  If 
any.  The  FAA  decisionmaker  may 
affirm,  modify,  or  reverse  the  final 
decision  and  order  on  appeal,  or  may 
remand  the  case  for  any  proceedings 
that  the  FAA  decisionmaker  determines 
may  be  necessary. 

§  13.235    Judicial  review  of  final  tfecJsion 
and  order. 

A  person  may  seek  judicial  review  of 
a  final  decision  and  order  of  the 
Administrator  as  provided  in  f  1006  of 
the  Federal  Aviation  Act  of  1958.  as 
amended.  A  party  seeking  judicial 
review  of  a  final  decision  and  order 
shall  file  a  petition  for  review  not  later 
than  60  days  after  the  final  decision  and 
order  has  been  served  on  the  party. 

Issued  in  Washington.  DC  on  August  31. 
1968. 

T.  Allan  McAnor, 
AdminiFtmtor. 
[FR  Doc  i»-2m64  Filed  9-1-86: 12:26  pm) 
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DEPARTME^^■  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
fair  Housing  and  Equal  OppoHunity 

24CFR  Part  111 

i  Docket  No.  R-8e-1404;  FR-24031 

Fair  Housing  Assistance  Program 

agency:  Office  of  Ihe  Assistant 
Sficrptary  for  Fair  Hou.stng  and  Equal 
Opportunity  HL'D. 
action:  Proposed  rule 

SUMMARY:  This  proposed  rule  would 

revise  the  existing  system  of 
administrative  funding  for  the  State  and 
!oca!  component  of  the  Fair  Housing 
Assistance  Program  (FHAP).  The  rule 
wnuid  replace  the  current  system  of 
cumpetitive  and  non-competitive 
funding  with  a  single  non-competitive 
funding  approach.  This  new 
(;r)mprehf'nsive  approach  would  give 
recipients  'in  mcre.ised  ability  to  plan  a 
long-term  prugram  that  is  more  suitable 
to  their  fair  housing  enforcement  needs 
and  wii!  give  HL'D  the  ability  to  improve 
jdmTnT^trntiv^  of  the  FHAP. 
COMMENT  DUE  DATE:  October  7. 1988. 
ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
to  the  Office  of  General  Counsel.  Rules 
Docket  Clerk,  Room  10276.  Department 
of  Housing  and  Urban  Development.  451 
Seventh  Str^ft  SW.,  Washington,  DC 
20410.  Communications  should  refer  to 
the  above  docket  number  snd  title.  A 
copy  of  each  communication  submitted 
will  be  available  for  public  inspection 
and  copying  during  regular  business 
hours  at  the  above  address. 

FOR  FURTHEII  INFORMATION  CONTACT. 

Maxine  B.  Cunningham,  Director. 
Federal.  State,  and  Local  Proijrams 
Division,  Office  of  Fair  Housing 
Enforcement  and  Section  3  Compliance. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington,  DC  20410.  Telephone 
number  (202)  755-0455  {V  and  TDD). 
(This  is  not  a  toll-free  number.) 

SUPPt^MGNTARV  INFORMATION: 

Slatutory  basis 

Establishment  of  the  Fair  Housing 
Assistance  Program  is  authorized  under 
section  816  of  the  Fair  Housing  Act 
(Title  VIII  of  the  Civil  RiKhts  Act  of  1908. 
42  US.C.  3616).  Section  816  provides, 
among  other  things,  that  the  Secretary 
may  utilize  the  services  of  responsible 
State  and  local  agencies  in  the 
enforcement  of  the  Fair  Housing  laws, 
and  "may  reimburse  such  agencies  and 
their  employees  for  services  rendered  to 


assist  him  m  carrying  out"  the  Federal 
Fair  Houetng  iaw. 

The  Federai-State-local  approach  to 
eUminatmg  housing  discrimination  is 
further  enhanced  by  section  810(c)  (42 
US.C.  3eiO(c)).  Section  fllO(c)  provides 
for  notification  by  the  Secretary  of 
complaints  of  housing  discrimination  lo 
appropriate  State  and  local  fair  housing 
agencies  if  their  jurisdictions'  fair 
housmg  taws  provide  "rights  and 
remedies  for  alleged  discriminatory 
housing  paractices  which  are 
substantially  equivalent  to  the  rights 
and  remedies  provided  m"  the  Federal 
Fair  Housing  law 

The  Existing  FHAP 

HUD  implemented  sections  810(c)  and 
816  by  promulgating  regulations  at  24 
CFR  Parts  111  and  115.  Part  111 
provides,  among  other  things,  for  two 
types  of  funding  to  Stale  and  local  fair 
housing  enforcement  agencies — non- 
competitive (Type  I)  and  competitive 
(Type  II)  funding.  Type  1  funding 
supports  fair  housing  complaint 
processing.  HUD-sponsored  training, 
capacity  building  for  new  agencies,  and 
development  of  complaint  monitoring 
and  reporting  systems.  Type  U  funds 
support  specialized  and  innovative  fair 
housing  proiects. 

Need  for  Revision  of  Existing  FHAP 
HUD  data  .show  that  fewer  than  25 
agencies  received  Type  II  cooperative 
agreements  from  the  program's 
inception  in  FY  1980  through  Vy  1987 
The  data  also  indicate  that  there  is  a 
direct  reiatinsslnp  between  Type  II 
funding  and  the  level  of  complaint 
activity.  Additionally,  the  data  suggest 
that  it  ts  the  outreach,  education,  audits, 
and  other  specialized  activities 
supposed  by  Type  U  funds  that  are  the 
critical  factors  accounting  for  qualitative 
differences  m  enforcement  programs. 
Increased  fuuduig  to  State  and  local 
agencies  for  supptHi  activities  has  had  a 
salutary  effect  on  their  fair  housing 
enforcemeat  efforts.  The  fact  is. 
however,  that  the  current  funding 
approach  does  not  provide  support  to  a 
sufficient  number  of  jurisdictions,  in 
spite  of  evidence  that  suggests  housing 
discrimination  is  widespread  in 
jurisdictions  thai  were  unsuccessful  in 
the  competition  for  Type  II  funds. 
Consequently,  the  comprehensive 
funding  approach  proposed  in  this  rule 
would  increase  the  number  of  agencies 
receiving  funds  for  specialized  activities, 
thus  strengthening  fair  housing 
compliance  and  enforcement  efforts 
nationally. 

In  addition,  the  matching  funds 
provision  which  would  be  part  of  this 
new  approach  should  strengthen  a 


coordmaled  intergovernmental 
enforcement  effort  to  further  the  goal  of 
fair  housing  by  giving  States  and 
localities  the  impetus  to  assume  a  larger 
share  of  the  responsibility  for  the 
administration  of  fair  housing  laws.  The 
revised  program  also  would  contribute 
to  a  more  visible  fair  housing  presence 
in  many  jurisdictions  by  increasing  the 
ability  and  flexibility  of  recipients  lo 
plan  a  long-term  fair  housing  program 
which  fits  their  needs.  As  an  additional 
incidental  benefit,  the  new  FHAP  will 
improve  internal  HUD  program 
adrainislration  both  in  HUD 
Headquarters  and  the  Regional  Offices 
by  reducing  the  number  of  negotiated 
cooperative  agreement  awards.  Finally. 
the  Department  was  persuaded  of  Ihe 
need  to  propose  these  changes  from  its 
continuing  discussions  and  consultation 
with  a  number  of  agencies  participating 
in  the  FHAP. 

The  Revised  FHAP 

Under  the  new  funding  formula. 
substantially  equivalent  jurisdictions 
would  continue  lo  be  eligible  for  funds 
to  support  case  processing  and  training 
of  enforcement  agency  slaff.  Further, 
those  agencies  that  have  participated  in 
FHAP  for  more  than  two  years 
("contributions  agencies")  may  be 
eligible  lo  receive,  on  a  noncompetitive 
basis,  additional  funds  to  enhance  their 
fair  housmg  program.  Contributions 
agencies  that  process  a  threshold  level 
of  complaints  and  meet  certain  olher 
performance  requirements  also  would 
receive  incentive  funds  for  specialized 
fair  housing  support  activities.  The 
amount  of  incentive  funds  received 
would  be  based  on  a  jurisdiction's 
population  and  on  cash  conlntmtions 
generated  from  non-Federal  sources  its 
fair  housing  program. 

The  proposed  revised  approach  would 
continue  to  link  directly  a  significant 
portion  of  FHAP  agency  assistance  to 
the  number  of  complaints  processed  by 
an  agency.  Funding  lo  support  complaint 
processing  would  continue  to  be  based 
on  the  number  of  dual-filed  housing 
discrimination  complaints  processed- 
(Because  of  the  revision  lo  the  FHAP.  for 
the  first  year  of  HUD's  implementation 
of  the  revised  Program,  the  level  of 
complaints  would  be  determined  by 
reference  to  the  number  of  dual-filed 
complaints  processed  in  any  12 
consecutive  months  (as  selected  by  the 
agency)  dunng  an  18-monlh  period 
designated  by  HUD.)  Funds  previously 
used  for  Type  11  competitive  awards 
would  support  other  activities  among 
those  eligible  FHAP  agencies  thai  meet 
a  minimum  complaint-processing 
threshold.  Thus,  agencies  would  have  an 
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incentive  to  conduct  complaint- 
processing  in  a  thorough, 
comprehensive,  and  timely  manner. 

Depending  on  the  availability  of 
funds,  some  of  these  incentive  funds 
would  be  distributed  on  the  basis  of 
need,  as  measured  by  the  size  of  the 
jurisdiction's  population  (for  example, 
agencies  servuig  jurisdictions  with 
populations  of  fewer  than  250.000  people 
may  receive  up  lo  SlO.OOO.  whereas 
those  agencies  serving  jurisdictions  with 
more  than  3,000,000  people  may  receive 
up  to  S25.000).  and  some  additional 
funding  on  the  basis  of  the  agency's 
State  or  local  cash  (non-Federal) 
contributions  to  its  fair  housing  program. 
This  latter  feature  would  discouruge 
sole  reliance  on  FHAP  to  support  a  State 
or  local  fair  housing  program,  and  would 
encourage  States  and  localities  to 
shoulder  a  share  of  the  financia] 
responsibility  for  their  program. 

The  proposed  new  funding  approach 
will  enable  HUD  to  review  the  agencies 
and  their  overall  performance  in 
implementing  their  plan  for  comboting 
housing  discriminatiun.  Each  agency 
also  would  be  evaluated  with  respect  to 
Its  continuing  status  as  a  substantially 
equivalent  agencv'.  Satisfaction  of  the 
performance  criteria  for  equivalency 
recognition  as  set  forth  in  24  CFR  Pari 
115  would  be  required  for  funding. 
except  for  those  agencies  that  have  been 
recognized  by  HUD  on  an  "interini" 
basis.  (See  24  CFR  li5.il.] 

In  the  proposed  revisions  to  the 
FHAP.  existing  sections  would  be 
revised  and  new  aectians  would  be 
added.  New  §111.101  would 
detine  terms  used  in  this  rule.  Section 
111103  would  give  an  overview  of  the 
purpose  of  the  program.  Section  111.105 
describes  the  proposed  revision  to  Ihe 
funding  formula.  Section  111.107  would 
revise  tlie  provisions  on  "Agency 
threshold  eligibility  criteria."  Section 
111.109  is  a  proposed  revision  of  the  old 
provisions  (iormeriy  {  111.106)  on 
"Program  administration."  Section 
111.111.  "Applications  for  participation 
in  the  program",  describes,  among  other 
things,  the  contents  of  an  application  for 
funding,  and  stales  that  an  adverse 
determination  by  a  Regional  Office 
would  be  appealable  to  the  AeaisUnt 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  Section  111.113  sets  out  the 
additional  criteria  thai  recipients  would 
have  to  satisfy  to  be  awarded  incentive 
funds.  Section  111.115  describes  the 
proposed  activities  that  are  eligible  For 
funding  under  the  incentive  component. 
Section  111.117  proposes  thai  HUD 
conduct  a  review  of  a  recipient's 
performance  annually,  and  describes  the 
sub.slance  of  the  review  process.  Section 


111.119  states  the  reason  that  HUD 
would  reallocate  funds,  and  $  111.121 
describes  the  reporting  and 
recordkeeping  requirements  with  which 
all  recipients  of  FHAP  funds  would  have 
to  comply.  Section  111.123  details  the 
remedial  action  that  HUD  would  take 
against  a  recipient  that  fails  to  meet  the 
performance  review  standards  of  FHAP. 
asset  forth  in  S  111.117. 

The  Department  hopes  to  adopt  a  fmaJ 
rule  in  this  proceeding  in  time  to 
implement  the  revised  funding  formula 
for  FY  1989  FHAP  awards.  The 
Department  believes  that  this  formula 
will  result  in  b  more  equitable  and 
predictable  award  of  FHAP  funds  than 
was  obtained  under  the  current  Type  U 
formula  ihal  awards  funds  based  on  a 
competition  among  eligible  agencies. 
The  Department's  belief  is  shared  by 
many  of  the  State  and  local  agencies 
with  which  the  Department  has 
consulted  over  the  last  3  years  before 
propofiing  these  revisions  to  the  FHAP. 
This  new  formula  will  ensure  that  more 
agencies  receive  funding  on  a  more 
consistent  basis,  thus  allowing  them  to 
plan  their  fair  housing  activities 
annually  without  large  ilucluations  in 
funding  amounts.  The  new  formula  also 
should  enable  these  agencies  to 
structure  their  fair  housing  program  to 
include  a  broader  range  of  activities. 
such  as  education,  outreach,  testing, 
systemic  in vesliga lions,  or  other  eligible 
activities  that  prevent  or  eliminate 
housing  discrimination. 

Other  Matters 

A  Fmding  of  No  Significant  Imped 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  Q-'R  Part  50.  which 
implement  section  102(2)(C)  of  the 
National  Envirunmenlal  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  avb.liitile  for  public  inspection 
during  regulai  busmees  hours  in  the 
Office  of  the  Rules  Docket  Clerk.  OrTice 
of  the  General  Counsel.  Department  of 
Housmg  and  Urban  Development.  Room 
10276,  451  Seventh  Street  SW., 
Washington.  DC  20410. 

This  rule  would  not  constitute  a 
"major  rule"  as  that  term  is  defined  in 
section  1(b)  of  the  Executive  Order  on 
Federal  Regulations  issued  by  the 
President  on  Februarj'  17. 1981.  Analysis 
of  the  rule  indicates  Uial  it  would  not  (1) 
have  an  annual  effect  on  the  economy  of 
SlOO  million  or  more:  (2]  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 


abihty  of  United  States-based 
enterpnses  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
marketfl. 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulator>'  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  would  not  have  a  signtficanl 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  would 
provide  for  the  award  of  Federal  funds 
to  State  and  local  govemnienl  fair 
housing  agencies:  it  does  not  impose  any 
economic  burdens  on  small  entities. 

The  information  collection 
requirements  contained  in  this  rule  havr 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwoik 
Reduclion  Act  of  1980  |44  U.S.C,  3501- 
3520),  The  OMB  control  number,  when 
assigned,  will  be  announced  by  scparu'p 
notice  in  the  Federal  Register 

This  rule  is  listed  as  Hem  No.  1006  in 
the  Department's  Semidrmual  Agenda  of 
Regulations  published  or  April  25. 1988 
(53  FR  13886)  under  Ejteculive  Order 
12291  and  the  Regulatory  Flexibility  Aci 

(The  Caiiilog  of  Federal  Domesttc  Assisidnrc 
program  numlwr  is  14-401  1 

List  uf  Subjects  in  24  CFR  Part  111 

Fair  housing.  Cooperative  agreements 
Grant  programs:  housing  and  communit;, 
development. 

Accordingly,  the  Department  proposed 
to  amend  24  CFR  Part  111  by  revising  it 
to  read  as  follows: 

PART  111— FAIR  HOUSING 
ASSISTANCE  PROGRAM 


lium     Derinilions. 
111.103     Purpose- 
111.105    Fundmg. 

111.107  Agenc>  ihreebold  etigibitiiy  criieris 

111.108  Program  admimstralion. 

111.111     Applications  for  pertiapatiim  In  lb*- 

program. 
111.113    Additional  iigeucy  eltgibUity  crilcri,! 

for  incentive  componenl. 
111.115    Eligible  aciiviUes  under  Incentive 

componenl. 
111.117    Annual  perrormance  review. 
111.119    Recaptured  or  uncommitted  funds 
111121     Reporting  and  recordkeepins 

reqiiiremenls. 
111.123    Corrective  and  remedial  acUan. 
Authority:  Title  V'lU.  avii  Rights  Act  ol 
1U68  (42  II.S.C.  3eai-19h  section  7(dl. 
Dppartment  of  Huuatns  and  tJrbiin 
Development  Act  (4;:  U.S.C  353S*dH 

§  111.101     I>erinJt)ons. 

As  used  in  this  part,  the  following 
terms  have  the  meaning  indicated: 

"Agency"  means  a  State  or  local 
agency  responsible  for  the  enforcement 
of  a  fair  housing  law  that  has  been 
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determined  by  the  Assistant  Secretary, 
under  24  CFR  Part  115.  to  provide,  on  its 
face,  rights  and  remedies  for  alleged 
discriminatory  housing  practices  that 
are  substantially  equivalent  to  those 
provided  in  Title  VIII  of  the  Civil  Rights 
Act  of  1968. 

"Assistant  Secretary"  means  the 
Assistant  Secretary  for  Fair  Housing 
dnd  Equal  Opportunity. 

"Capacity  building  agency"  means  an 
agency  that  is  in  its  first  or  second  year 
of  participation  in  the  FlIAP, 

Capacity  building  funds"  are  funds 
that  HUD  will  provide  to  an  agency 
during  the  agency's  first  two  years  of 
participation  in  the  FHAP  to  support  (he 
'ia*'ncy's  complaint  processing,  training, 
ifi.hnical  assistance,  and  complaint 
monitoring  and  reporting  systems. 

'Cash  contribution"  means  State  or 
local  funds  from  non-Federal  sources 
illocated  to  an  agency.  For  purposes  of 
this  part.  Community  Development 
Block  Grant  (CDBG)  funds  allocated  to 
rin  agency's  fair  housing  program  are 
considered  to  be  non-Federal  funds. 

"Complaint  processing  funds"  means 
fur.ds  provided  to  an  agency  to  support 
thp  processmg  of  housing  discriminalion 
complaints. 

Contributions  agency"  means  an 
Hijency  that  has  participated  in  the 
FHAP  for  at  least  two  years. 

Dual-filed  complaint"  means  a 
c  implaint  that  has  been  docketed  at 
both  HUD  and  a  substantially 
equivalent  agency. 

FHAP'  means  the  Fair  Housing 
Assistance  Program. 

"HUD"  means  the  US.  Department  of 
Housing  and  Urban  Development. 

"Incentive  funds"  are  funds  awarded 
an  agency  by  HUD  based  on  the  size  of 
the  population  of  the  jurisdiction  served 
by  the  agency  plus  HUD's  matching  of 
the  cash  contributions  generated  by  the 
agency  from  non-Federal  sources  for  the 
agency's  fair  housing  program. 

"NOFA"  means  Notice  of  Funding 
.Availability. 

j  111.103    Purpose. 

The  purpose  of  the  Fair  Housing 
.Assistance  Program  (FHAP)  is  to 
provide  assistance  to  State  and  local 
fdir  housing  enforcement  agencies.  This 
assistance  is  designed  to  provide 
support  for  complaint  processing, 
training,  technical  assistance,  data  and 
information  systems,  and  other  fair 
housing  projects.  The  intent  of  the 
program  is  to  build  a  coordinated 
intergovernmental  enforcement  effort  to 
further  fair  housing,  and  to  encourage 
Slates  and  localities  to  assume  a  greater 
^hare  of  the  responsibility  for 
admmistering  fair  housing  laws. 


5111.105    Funding. 

For  purposes  of  funding  under  this 
part,  HUD  separates  all  eligible  agencies 
into  two  categories — "capacity  building 
agencies"  and  "contributions  agencies" 
(see  §  111.101).  Funding  levels  may  be 
subject  to  modification  in  succeeding 
fiscal  years  to  reflect  variations  in 
annual  appropriations  for  the  FHAP. 
Funding  levels  will  be  announced  by 
notice  in  the  Fsderal  Register. 

(a)  Funding  of  capacity  building 
agencies.  Capacity  building  agencies  are 
eligible  to  receive  capacity  building 
funds  only.  HUD  will  give  a  fixed 
amount  of  these  funds,  during  the  first 
two  years  of  an  agency's  participation  in 
the  FHAP.  to  all  capacity  building 
agencies  that  submit  an  acceptable 
application.  The  application  must 
demonstrate,  in  HUD's  determination, 
that  the  agency  has  (or  will  receive)  a 
sufficient  volume  of  complaint  activity 
to  justify  HUD's  provision  of  funds. 

(b|  Funding  of  contributions  agencies. 
Contributions  agencies  are  eligible  to 
receive  training  funds,  complaint 
processing  funds,  and  incentive  funds. 

(1)  Training  funds.  All  contributions 
agencies  will  receive  the  same  amount 
of  financial  support  for  ffUD- sponsored 
or  approved  fair  housmg  training. 
subject  to  a  demonstration  of  need. 

(2)  Complaint  processing  funds. 
Contributions  agencies  will  receive 
support  for  complaint  processing  based 
solely  on  the  number  of  dual-filed 
housing  discrimination  complaints 
actually  processed  by  an  agency.  The 
agency's  prior  year  complaint 
processing  performance  will  be  used  In 
determining  the  total  amount  of  funding 
for  the  agency,  in  accordance  with 
specific  unit  reimbursement  levels  to  be 
determined  administratively  by  HUD. 
For  purposes  of  FHAP  Fiscal  Year  1989 
funding,  the  level  of  an  agency's 
complaint  processing  will  be  determined 
by  reference  to  the  number  of  dual-filed 
complaints  processed  by  the  agency  in 
any  12  consecutive  months  (as  selected 
by  the  agency)  during  an  iS-month 
period  designated  by  HUD.  Thereafter, 
the  level  of  complaints  will  be 
determined  by  the  number  of  dual-filed 
complaints  processed  by  the  agency 
during  its  previous  fiscal  year. 

(3)  Incentive  funds.  Each  contributions 
agency  that  meets  the  additional  criteria 
for  incentive  funds  set  forth  in  S  111.113 
may  apply  for  these  funds.  A  portion  of 
these  funds  will  be  based  on  fixed 
amounts  determined  in  accordance  with 
the  size  of  the  population  of  the 
jurisdiction  served  by  the  agency.  (HUD 
will  use  the  most  recent  census  data  to 
determine  a  jurisdiction's  population).  In 
addition,  a  second  portion  of  incentive 
funds  will  be  determined  by  HUD's 


matching  of  the  cash  contributions 
generated  from  non-Federal  sources  for 
the  agency's  Fair  housing  programs.  Data 
submitted  pertaining  to  the  amount  of 
the  agency's  non-Federal  contribution 
must  be  certified  as  true  by  the  agency's 
head  or  by  his  or  her  designee;  the  data 
must  be  based  on  the  agency's  records 
from  the  previous  fiscal  year.  HUD  will 
provide  a  formula  to  be  used  to 
distribute  matching  incentive  funds  in 
an  annual  Notice  of  Funding 
Availability  (NOFA)  published  in  the 
Federal  Register.  Contributions  agencies 
must  submit  an  application  annually  for 
incentive  funds  describing  those 
projects  that  would  benefit  their 
jurisdiction. 

i  1 1 1.107    Agency  mrMhold  eilgtbiltty 
cr1t»rt& 

In  order  to  be  eligible  to  participate  bi 
the  FHAP,  an  agency  first  must  meet  the 
following  criteria: 

(a)  The  Stale  or  local  fair  housing  taw 
administered  by  the  agency  must  have 
been  recognized  (and  such  recognition 
must  continue  to  be  outstanding)  as 
providing  rights  and  remedies  that  are 
substantially  equivalent  to  those 
provided  by  Title  VIII  of  the  Civil  Rights 
Act  of  1968.  as  implemented  by  24  CFR 
115.8  (or,  as  implemented  by  24  CFR 
115.4.  as  in  effect  before  October  8.  1984) 
or.  for  capacity  building  funds  only,  the 
Department  must  have  entered  into  an 
agreement  regarding  interim  referrals  of 
complaints  to  such  agency  or  other 
utilization  of  the  services  of  such  agency 
as  described  in  24  CFR  11511. 

(b)  The  agency  must  have  executed  a 
written  Memorandum  of  Understanding 
with  the  Department  which,  at  a 
minimum,  describes  the  working 
relationship  to  be  in  force  between  the 
agency  and  the  Department.  An 
agreement  in  accordance  with  24  CFR 
115.11  may  constitute  such  a 
Memorandum  of  Understanding. 

(c)  The  agency  must  be  prepared  to 
develop  procedures  acceptable  to  HLHD 
for  cooperating  with  other  FHAP-funded 
agencies  having  concurrent  jurisdiction; 

(d)  The  agency  must  not  unilaterally 
reduce  the  level  of  financial  resources 
currently  committed  to  fair  housing 
complaint  processing.  Budget  and  staff 
reductions  occasioned  by  legislative 
action  outside  the  control  of  the  agency 
will  not,  alone,  result  in  a  determination 
of  ineligibility.  HUD  will,  however,  take 
such  actions  into  consideration  in 
assessing  the  ongoing  viability  of  an 
agency's  fair  housing  program. 

(e)  The  agency  must  participate  in 
troining  sponsored  by  HUD  and 
designed  in  consultation  with  HUD  staff 
and  agency  representatives  to  provide 
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uniform  skills  and  technological 
knowledge. 

S  1 1 1.109    Program  administration. 

(a)  The  FHAP  will  be  administered  by 
the  Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity. 

fb)  Notices  of  Funding  Availability 
(NOFAs)  under  this  program  will  be 
published  in  the  Federal  Register.  Such 
notices  will  announce,  among  other 
things,  methods  to  determine  the  level  of 
funds  available  for  capacity  building, 
complaint  processmg,  training,  and 
incentive  funds. 

(c)  All  agencies  that  receive  support 
under  this  program  must  conform  to 
reporting  and  record  maintenance 
requirements  determined  appropriate  by 
the  AssiBlant  Secretary.  Procedures  for 
monitoring  cooperative  agreements  or 
contracts  will  be  established  by  the 
Assistant  Secretary.  Cooperative 
agreements  and  contracts  will  provide 
for  recapture  by  HUD  of  funds  where 
agencies  fail  to  report,  to  maintain 
appropnate  records,  or  to  abide  by  other 
terms  and  conditions  included  in  the 
agreement  or  contract. 

(d)  All  State  and  local  agencies  thai 
receive  financial  assistance  under  the 
Fair  Housing  Assistance  Prn^ram  must 
conduct  audits  in  accordance  with  24 
CFR  Part  44.  The  financial  management 
systems  used  by  recipients  must  provide 
for  audits  in  accordance  with  OMB 
Circular  A-128— Audits  of  State  and 
local  governments.' 

$  1 1 1  1 1 1     Applfcattons  for  participation  in 
the  progrim. 

(a)  Geneml.  Complete  information  on 
all  application  requirements  will  be 
included  in  the  NOFAs  published  in  the 
Federal  Register.  Application  kits  will 
be  available  from  the  designated  HUD 
Office  upon  request  al  the  time  of  the 
notices.  Citizens  and  organizations 
wishing  to  participate  in  the 
development  of  proposals  for  incentive 
funds  should  contact  the  recognized  fair 
housing  enforcement  agency  in  their 
jurisdiction.  Such  agencies  must  provide. 
upon  request,  information  regarding 
their  inlunt  to  apply  for  funds,  the  uses 
they  intend  to  propose,  and  any 
deadline  for  submission  of  comments. 
Eligible  agencies  must  allow  citizens 
and  organizations  to  submit  views  and 
alternative  project  proposals  and  must 
conwder  views  and  proposals 
submitted. 

(b)  Statement  of  intent  to  apply  for 
incentive  funds.  In  order  that  the 
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Department  may  be  able  to  determine 
an  appropnate  formula  for  incentive 
funds  before  Issuance  of  a  NOFA.  HUD 
may  request  administratively  thai 
contributions  agencies  submit  by  a  date 
certain  a  statement  of  intent  to  apply  for 
incentive  funds,  along  with  a  copy  of  the 
agency's  fair  housmg  budget  from  the 
previous  fiscal  year.  (Agencies  that  fail 
to  make  a  timely  submission  may  be 
denied  incentive  funds.  A  statement  of 
intent  will  not  be  required  from  agencies 
that  are  not  eligible  for.  or  that  elect  not 
to  receive,  incentive  Funds.) 

(c)  Contents  of  application.  Each 
applicant  must  submit  an  application  in 
narrative  form  signed  by  the  head  of  its 
fair  housing  agency  (or  his  or  her 
designee).  The  application  must 
include)— 

(1)  A  description  of  the  applicant's 
proposed  activities  and  objectives; 

(2)  A  schedule  fur  completion  and 
estimated  cost  of  each  proposed 
activity. 

|3)  Any  additional  information  that 
may  be  requested  in  the  NOFA  for  the 
FHAP  published  in  the  Federal  Register 

(4)  For  all  capacity  building 
applicants,  the  number  of  processed  fair 
housing  complaints  from  the  previous 
fiscal  year,  to  justify  the  amount  of 
funds  requested:  and  , 

(5)  For  all  applicants  for  incentive 
funds,  the  most  recent  fiscal  year's 
budget  data  showing  non-Federal  funds 
allocated  to  the  applicant's  fair  housing 
program. 

Id)  Deadline  for  submission  of 
applications.  After  receipt  of  the 
Department's  appropriation  for  the 
niAP.  HUD  will  publish  a  NOFA  in  the 
Federal  Register,  establishing  a  deadUne 
for  submission  of  applications.  This 
deadhne  ordinarily  will  be  45  days  after 
publication  of  the  NOFA. 

(e)  Certifications.  The  applicant  must 
certify  that 

(1)  The  submission  of  the  application 
IS  authorized  under  State  or  local  law 
(as  applicable),  and  the  applicant, 
possesses  the  legal  authority  to  carry 
out  the  activities  proposed  in  tbe 
application. 

(2)  The  agency  meets  the  performance 
standards  set  forth  in  5  115.4  of  this  title 
and,  in  addition,  the  agency  will  adhere 
to  a  written  agreement  (Memorandum  of 
Understanding  or  Inlerun  Agreement) 
governing  all  fair  housing  referral 
activity  and  complaint  processing 
between  the  agency  and  the  appropriate 
HUD  Regional  Office. 

(f)  Review  of  application.  (1)  An 
application  for  funding  will  be 
considered  approved  as  of  the  date  of 
HUD's  written  notification  to  the 
applicant -of  a  fund  reservation  or  a 
notice  of  satisfactton  of  any  conditions 


of  approval  (whichever  is  later).  Upon 
approval  of  an  apphcatiun.  HUD  and  Ihi 
State  or  unit  of  general  local  govemoient 
and  the  agency  will  execute  a 
cooperative  agreement  or  contract  with 
respect  to  the  funding. 

(2)  With  respect  to  the  applications  for 
funding  that  the  responsible  HUD 
Regional  Office  finds  contain 
deficiencies,  the  Regional  Office  will 
notify  the  applicant  in  writing  of  the 
deficiencies  found.  If  so  notified,  the 
apphcant  must,  within  20  days  from  the 
date  of  notification  from  the  Regional 
Office,  cure  the  deficiency  or  supply  the 
additional  information  that  the  Regionjil 
Office  requests-  HUD  may  consider  an 
applicant's  failure  to  respond 
appropriately  within  the  20-day  penod 
as  an  abandonment  of  the  application. 

(3)  If  the  applicant  is  notified  by  thr 
Regional  Office  that,  notwithstandrng  its 
attempt  to  correct  the  deficiency  or 
supply  the  requested  information,  the 
applicant  has  failed,  in  the 
determination  of  the  Regional  Office,  to 
do  so,  the  applicant  may  appeal  this 
determination  to  the  Assistant  Secrelars 
for  Fair  Housing  and  Equal  Opportunitx 

(4)  The  Assistant  Secretary  may 
reverse  the  delermmation  of  the 
Regional  Office  and  approve  the 
application  unless  tbe  Assistant 
Secretary  makes  one  or  more  of  the 
following  determinations: 

(i)  The  application  proposes  ineligibh 
activities,  or  is  otherwise  deficient; 

(II)  The  submission  was  not  received 
within  the  time  penod  estabUshed  by 
the  NOFA; 

(iii)  The  submission  dues  not  include 
all  the  information  required,  as  stated  tii 
the  NOFA  or  application  kit:  or 

(iv)  The  submission  does  not  contain 
evidence  or  information  sufficient  to 
support  the  proposed  activities. 

5111.113    AddKionat  agency  eligibility 
criteria  to*  incentive  component 

(a)  In  addition  to  the  cnteriti  set  inrit 
in  S  111  107,  applicants  for  incentive 
funds  must  demonstrate  that  they  have 
during  a  12  consecutive  month  period 
designated  by  HUD  in  the  NOFA— 

(1)  Processed  a  stated  minimum 
number  of  dual-filed  complaints.  The 
number  of  complaints  (which  will  be 
based  on  separate  minimums  for  States 
and  for  localities)  will  be  set  forth  in  thf 
NOFA.  To  be  considered  a  processed 
complaint,  a  complaint  must  have  been 
filed  m  accordance  with  24  CFR  105  15- 
105.17  and  accepted  for  closure  by  the 
Regional  Office; 

(2)  DemonsU-ated  satisfactory 
performance  in  the  timely  submission  of 
vouchers: 
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(3)  Completed  administrative 
processing  of  complaints  in  a  timely 
manner:  and 

(4)  Engaged  in  comprehensive  and 
thorough  investigative  activities  relative 
ro  complaints  dual-filed  with  HUD. 

(b)  Satisfaction  of  the  criteria 
specified  in  paragraph  (a)  of  this  section 
will  be  determined  by  HUD  based  on  its 
.innuai  evaluation  under  Part  115  of  this 
litie  and  through  monitoring  under 
FHAP  cooperative  agreements  in  effect 
during  the  12-month  ppnod  designated 
by  HUD. 

S  111.115    Et^ible  activmes  under 
incentive  component 

i-i)  The  pnmdr>  purpose  of  incentive 
funds  is  lo  support  activities  that 
produce  increased  awareness  of  fair 
housing  rights  and  remedies.  All 
.^ictivities  proposed  for  funding  must 
address  or  have  ultimate  relevance  to 
matters  affecting  fair  housing  which  are 
cognizable  under  Title  VIII.  These 
activities  include,  but  are  not  limited  to. 
the  following: 

(1]  Activities  designed  to  develop  and 
implement  outreach  efforts  to  heighten 
public  awareness  of  all  forms  of  housing 
discrimination  prohibited  under  Title 
Vill  of  the  Civil  Rights  Act  of  1968.  and 
of  fair  housmg  rights  and 
responsibilities. 

{2}  Activities  designed  to  create, 
modify,  or  improve  local,  regional,  or 
national  information  systems  concerned 
with  fair  housmg  matters. 

(3)  Activities  designed  to  improve  an 
agency's  capability  to  ensure  fair 
housing  through  new  or  redirected 
approaches  to  the  agency  s  internal 
structure  or  compliance  techniques. 

(4)  Activities  lo  develop  and  conduct 
a  testing  and  auditing  program  tor 
specific  protected  classes  or  special 
market  areas  for  fair  housing 
enforcement  or  htigation. 

(5)  Activities  designed  to  identify  new 
or  subtle  practices  of  housing 
discrimination  and  to  implement 
programs  to  eliminate  such  practices. 

(6)  Activities  designed  to  address 
vin)pnce  and  intimidation  in  the  sale  or 
rental  of  housing  against  persons 
because  of  their  race,  color,  religion. 
sex.  or  national  origin.  These  activities 
may  include  education,  technical 
assistance,  or  the  development  of 
programs  for  prevention  and  response. 

(7]  Activities  designed  to  coordinate 
fair  housing  enforcement  efforts  of 
government  enforcement  agencies  with 
various  community  resources  which 
have  an  impact  on  the  prevention  or 
elimination  of  discriminatory  housing 
practices. 

(fi)  Technical  assistance  to  enable 
agencies  to  work  with  private  fair 


housing  groups,  educational  institutions, 
the  real  estate  industry,  similar 
constituents,  and  other  governmental 
entities  to  eliminate  or  prevent  housing 
discrimination. 

(9)  Activities  to  provide  services  lo 
aggrieved  individuals  by  persons  in 
specialized  professions  consistent  with 
rights  and  remedies  under  applicable 
Federal.  State,  and  local  laws  and 
ordinances  prohibiting  discrimination  in 
housing. 

(10)  Affirmative  marketing  activities 
lo  inform  persons  of  housing 
opportunities  with  respect  lo 
government  assisted  housing  and  the 
private  housing  market. 

(11)  Activities  designed  to  improve 
investigations  of  systemic 
discrimination  for  further  processing  by 
State  and  local  agencies.  tflJO,  or  the 
Department  of  justice. 

(12)  Fair  housing  training  for 
enforcement  agency  staff. 

(13)  Activities  designed  to  create, 
modify,  or  improve  an  agency's 
complaint  information  and  monitoring 
capacity  to  make  its  system  compatible 
with  HUD's  for  internal  monitoring  of 
fair  housing  complaint  activity. 

(b)  Administrative  costs  incurred  by  a 
recipient  in  carrying  out  its 
responsibilities  under  the  FHAP  also 
will  be  considered  eligible  costs  under 
the  incentive  component,  subject  lo  the 
provisions  nf  this  paragraph.  The  total 
amount  of  funding  allowed  for 
administrative  costs  must  not  exceed  10 
percent  of  the  approved  funds  per 
agency.  Indirect  costs  required  by  the 
jurisdiction  are  not  allowable  under  this 
section.  All  other  costs  incident  to  the 
FHAP  must  appear  separately  from  the 
administrative  costs. 

§  111.117    Annual  performance  review. 

(a)  HUD  will  conduct  an  annual 
review  of  a  recipient's  performance  in 
carrying  out  funded  activities  as 
proposed  in  its  application.  HUD  will 
rely  primarily  on  information  obtained 
from  the  recipient's  records  and  reports, 
findings  from  on-site  monitoring,  audit 
reports,  and  miormalion  generated  from 
the  requirements  for  the  disbursement  of 
funds  for  the  FHAP.  HUD  also  may 
consider  relevant  information  pertaining 
to  a  recipient's  performance  gained  from 
oiher  sources,  including  final  court 
decisions  and  citizens'  comments.  (HUD 
will  give  an  applicant  the  opportunity  to 
respond  to  any  negative  citizens' 
comments.] 

(b)  The  annual  review  will  examine 
whether  the  recipient — 

(1)  Has  carried  out  its  activities  in  a 
timely  manner,  mcluding  the 
expenditure  of  funds  allocated  for 


activities,  as  proposed  in  the 
application; 

(2)  Has  a  continuing  capacity  to  carry 
out  its  activities  in  a  timely  manner 

(3)  Has  met  the  objectives  that  the 
proposed  activities  were  designed  to 
address,  as  set  forth  in  the  application: 
and 

(4)  Has  complied  with  all 
certifications  and  assurances  required 
by  HUD. 

(c)  The  annual  performance  review  is 
required  in  addition  to  the  annual 
assessment  provided  for  under  Part  115 
of  this  title  for  continued  substantial 
equivalency  recognition. 

S  111.119    Recaptured  or  uncommitted 
funds. 

FHAP  funds  may  become  available 
following  the  initial  round  of  funding 
after  publication  of  a  NOFA,  as  a  result 
of  agency  failures  to  submit  timely 
applications.  HUD  may  award  these 
funds  to  an  agency  whose  law  received 
recognition  after  a  HUD-prescribed 
deadline,  or  to  an  agency  that  was 
determined  lo  be  ineligible  for  incentive 
funds  at  the  time  of  application  but  that 
subsequenllv  has  demonstrated  its 
eligibility 

§  111.121     Repofiing  and  recordkeeping 
requirements. 

I  ri  I  H'-port  to  HUD.  Recipients  shall 
report  on  their  activities  and 
expenditures  in  such  format  and  at  such 
time  as  the  Assistant  Secretary  may 
prescribe.  In  addition  to  penodic  reports 
regarding  complaint  processing  and 
training  activities,  agencies  receiving 
capacity  building  funds  or  incentive 
funds  must  report  on  the  progress  and 
results  of  activities  funded  in  whole  or 
in  part  under  these  FH.AP  components. 
Such  reporting  requirements  will  be 
incorporated  in  each  Cooperative 
Agreement  or  contract. 

(b)  Records  to  be  maintained  Each 
recipient  shall  maintain  records 
specified  by  the  Assistant  Secretary  thai 
clearly  document  its  performance  under 
the  award.  The  Assistant  Secretary  will 
issue  administrative  instructions 
prescribing  the  form  of  these  records 
and  the  specific  elements  necessary  lo 
document  performance. 

(c)  Public  disclosure  of  records  and 
documents.  Recipients  must  provide  for 

full  and  timely  disclosure  of  records  and        i 
documents  relating  lo  their  FHAP  ' 

activities,  consistent  with  applicable 
Federal.  Slate,  and  local  laws  regarding 
personal  privacy  and  obligations  of 
conHdentiality.  Documents  relevant  lo  a 
recipient's  program  must  be  made 
available  at  the  recipient's  office  during 
normal  working  hours  for  citizen  review 
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upon  request,  except  that  documents 
with  respect  to  on-going  fair  housing 
complaint  investigations  will  be  exempt 
from  cilizen  review  The  Secretary,  the 
Inspector  General  of  HUD,  the 
Comptroller  Genera!  of  the  United 
Slates,  or  any  of  their  duly  authorized 
representatives,  shall  have  access  lo  all 
books,  accounts,  reports,  files,  and  other 
papers  of  recipients  with  respect  to 
FHAP  payments  for  surveys,  audits, 
examindlions.  excerpts,  and  tran.srripls 

§  111123     Corrective  and  remedial  action, 

(a)  If  HUU  makes  a  preiiminar>' 
determination  thai  a  recipient  has  not 
met  the  performance  standards  as  set 
forth  in  S  111.117.  the  recipient  will  be 
given  notice  of  this  determination  and 
an  opportunity  to  show  that  it  has  done 
so,  within  the  time  prescribed  by  HUD 
and  on  the  basis  of  demonstrable  facts 
and  data. 


(b)  if  a  recipient  fails  to  demonstrate 
to  HUD's  satisfaction  that  it  has  met 
program  review  standards,  HUD  will 
request  the  recipient  to  submit  and 
comply  with  proposals  for  action  to 
correct,  mitigate,  or  prevent  further 
performance  deficiencies,  including: 

(1)  Preparing  and  following  a  schedule 
of  actions  for  carrying  out  the  affected 
fair  housing  activities; 

(2)  Establishing  and  following  a 
management  plan  that  assigns 
responsibilities  for  carrying  out  the 
remedial  actions; 

(3)  Cancelling  or  revising  activities 
likely  lo  be  affected  by  a  performance 
deficiency  before  expanding  amounts 
for  the  activities; 

(4)  Reprogramming  FHAP  awards  that 
have  not  yet  been  expended  on  affected 
activities  lo  other  eligible  activities;  and 

(5)  Suspending  disbursement  of 
program  amounts  for  affected  activities 
for  a  period  of  not  more  than  60  days. 


(c)  HUD  may  condition  the  use  of 
FHAP  award  amounts  with  respect  to  an 
agency's  succeeding  fiscal  year's 
allocation  on  the  satisfactory 
completion  by  a  recipient  of  appropriate 
corrective  action.  When  the  use  of  funds 
is  so  conditioned,  HUD  will  specify  the 
deficiency,  the  required  corrective 
actions,  and  the  time  allowed  for  taking 
these  actions.  Failure  of  a  recipient  to 
complete  the  actions  as  specified  will 
result  in  a  reduction  or  withdrawal  of 
the  recipient's  allocation  in  an  amount 
not  to  exceed  the  amount  conditionally 
granted. 

Daled:  luly  20. 1988. 
ludilh  Y.  Bradiinan. 

Assistnnt  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 

Public  and  Indian  Housing 

24CFR  Part  964 

I  Docket  No.  R-88-1398:  FR-2S19] 

Resident  Management  in  Public 

Housing 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing. 
Hb'D. 

action:  Final  rule. 

summary:  This  rule  establishes  a  new 
program  of  resident  management  of 
public  housing.  Under  the  program, 
resident  councils  that  represent  public 
housing  tenants  may  approve  the 
formation  of  a  resident  management 
corporation.  A  qualifying  resident 
management  corporation  may  enter  into 
a  management  contract  with  the  public 
housing  agency  (PHA),  establishing  the 
respective  management  rights  and 
responsibihlies  of  the  PHA  and  the 
corporation  with  respect  to  the  public 
housmg  project  involved.  The  program 
will  give  PHAs  and  resident 
management  corporations  wide  latitude 
in  establishing  their  respective  roles  and 
relationships  under  the  contract. 

HUD  published  its  proposed  rule, 
entitled  ■"Tenant  Management  in  Public 
Housing"  on  July  5.  1988.  (53  FR  25276). 
This  final  rule  implements  section  122  of 
the  Housing  and  Community 
Development  Act  of  1987  (42  U.S.C. 
14J7r], 

EFFECTIVE  DATE:  Under  section  7(o)(3)  of 
the  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(o)(3}). 
this  final  rule  cannot  become  effective 
until  after  the  first  period  of  30  calendar 
days  of  continuous  session  of  Congress 
which  occurs  after  the  dale  of  the  rule's 
publication.  HUD  will  publish  a  notice 
of  the  effective  date  of  this  rule 
following  expiration  of  the  30-se8Sion- 
day  waitmg  period.  Whether  or  not  the 
statutory  waiting  period  has  expired, 
this  rule  will  not  become  effective  until 
HUD's  separate  notice  is  published 
announcmg  a  specific  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
.N'dncy  S  Chisholm.  Director.  Policy 
Staff  fHibiic  and  Indian  Housing. 
Department  of  Housing  and  Urban 
Development,  Room  4118.  451  Seventh 
Strpet  SW,.  Washington.  DC  20410, 
feiephonp  (202)  755-6713,  [This  is  not  a 
'.uli  free  number  | 

SUPI*L£MENTARY  INFORMATtON: 


Overview 

This  rule  implements  section  20  of  the 
United  States  Housing  Act  of  19.17  (the 
ActJ.  Section  20  was  added  by  section 
122  of  the  Housmg  and  Community 
Development  Act  of  1987  (Pub.  L  100- 
242.  approved  Februarj'  5.  1988).  Section 
20  establishes  a  new  program  of 
resident  management  of  public  housing. 
Under  the  program,  resident  councils 
that  represent  residents  of  a  public 
housing  project  or  projects  may  approve 
the  formation  of  a  resident  management 
corporation.  A  qualifying  resident 
management  corporation  may  enter  into 
a  management  contract  with  the  public 
housing  agency  (PHA)  establishing  the 
respective  management  rights  and 
responsibilities  of  the  PHA  and  the 
corporation  with  respect  to  the  public 
housing  project  involved.  The  program 
provides  PHAs  and  resident 
management  corporations  wide  latitude 
in  establishing  their  respective  roles  and 
relationships  under  the  contract. 

Resident  management  corporations 
may  retain  any  income  that  they 
generate  in  excess  of  estimated 
revenues  for  the  project.  Retained 
amounts  may  be  used  for  purposes  of 
improving  the  maintenance  and 
operation  of  public  housing  projects. 
establishing  business  enterprises  that 
employ  public  housing  residents,  or 
acquiring  additional  dwelling  units  for 
lower  mcome  famiUes. 

The  program  contains  special 
provisions  governing  HUD  technical 
assistance  to  resident  councils  and 
resident  management  corporations; 
HUD  waiver  of  certain  non-statutory 
requirements  for  resident  management 
corporations  and  the  PHA:  and  the 
employment  of  public  housing 
management  specialists  to  help 
determine  the  feasibility  of,  and  to  help 
establish,  resident  management 
corporations,  and  to  provide  training 
and  other  duties  in  connection  with  the 
daily  operations  of  the  project. 

Nole:  A  number  of  similar  terms  arn  used 
throughout  the  proposed  rule  and  this 
preamble,  such  as  "tenant"  and  "reaidenf, 
"tenant  management  corporation"  and 
"resident  management  corporation",  "tenant 
nirtnagemenl"  and  "resident  management ', 
and  "tenant  organizaUon"  and  'residenl 
council ".  These  terms  are  not  intended  lo 
denote  different  meanings,  and  may  be  used 
interchangably.  They  merely  reflect  the 
difference  in  terminology  between  the 
provisions  of  HUD's  former  rules  on  Tenant 
Participation  and  Management  in  24  CVR  Part 
964 — with  their  emphasis  on  "tenunt' — and 
the  new  section  20  of  the  1937  Ad— which 
uses  the  parallel  term  'resident."  Generally, 
provision*  implementing  revised  Subpart  C  of 
this  final  rule,  which  incorporates  section  20a 
requirements,  use  the  term  "resident". 


In  HUD's  proposed  rule,  the 
Department  indicated  its  intention  to 
provide  a  choice  to  resident 
management  organizations  between 
entering  into  management  contracts 
with  PHAs  under  HUD's  old  rules  (with 
certain  proposed  modiHcalions)  or 
becoming  a  "Subpart  D"  Resident 
Management  Corporation.  As  further 
discussed  elsewhere  in  this  preamble, 
the  Department  has,  in  response  to  the 
public  comments,  abandoned  this 
formulation  in  favor  of  a  rule  that 
provides  exclusively  for  residenl 
management  contracts  reflecting  the 
requirements  of  the  new  law.  While  this 
change  will  have  no  adverse  effect  upon 
any  existing  tenant  management 
contract  with  a  PHA.  the  rule  wV/ 
require  that  all  new  contracts, 
renegotiated  contracts,  and  contract 
renewals  providing  for  the  performance 
of  management  responsibilities  by 
resident  management  organizations 
adhere  to  the  new  statutory 
requirements  for  resident  management. 
The  proposed  rule's  "Subpart  D"  has 
been  removed,  and  revised  Subpart  C 
now  reflects  requirements  applicable  to 
all  PHAresident  management 
corporation  contracts  entered  into  after 
the  effective  date  of  this  rule. 

Public  Comments  on  the  Proposed  Rule. 

Tlie  Department  received  38 
comments  on  the  rule,  including  a 
r.onsiderable  number  of  inquiries  and 
comments  from  interested  members  of 
the  Congress  and  from  other  proponents 
of  resident  management.  Several  PHAs 
also  commented  on  the  propositi.  While 
many  of  the  comments  supported 
particular  features  of  the  proposed  rule, 
substantial  opposition  was  expressed  in 
reference  lo  several  points.  The 
Department  has  reviewed  the  policit's 
set  out  in  the  proposed  rule  in  light  of 
the  public  comments  and  has  made  a 
number  of  changes  in  the  rule  in 
response  to  them,  as  discussed  below. 

/.  Form  of  Resident  Management 

As  already  noted,  a  number  of 
commenters.  including  the  congressional 
sponsors  of  section  20,  objected  to  the 
proposed  rule's  offer  of  a  choice  lo 
tenant  management  organizations 
between  "old  style"  tenant  management 
under  Subpart  C  and  the  statutory 
program  included  in  the  1987  Housing 
and  Community  Development  Act. 
While  HUD  continues  to  believe  that 
section  20  poses  no  legal  barrier  to 
HUD's  allowing  alternative  forms  of 
residenl  management,  the  Department 
has  been  convinced  by  the  comments 
that  it  would  be  unwise  to  do  so.  As 
commenters  observed.  HUD's 
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alternative  form  of  tenant  management 
arrangement  would  offer  a  convenient 
refuge  to  PHAs  who  were  unwilling  lo 
give  consideration  to  the  more 
comprehensive  resident  management 
undertakings  described  in  section  20  of 
the  Act.  Since  the  section  20  resident 
management  program  is  closely  related 
to  the  capacity  of  a  resident 
management  corporation  to  undertake 
the  homepwnership  program  provided 
for  in  section  21  of  the  Act,  the 
Department  has  decided  to  ehminate  the 
possibility  of  alternative  forms  of 
management  and  to  require  that  all 
future  resident  management  contracts 
adhere  lo  the  statutory  model,  as 
augmented  by  the  revised  Subpart  C 
requirements  included  in  this  rule. 
Existing  tenant  management  contracts 
entered  into  under  (or  predating)  HUD's 
Part  964  as  it  existed  before  the 
amendments  made  by  this  final  rule  will 
remain  valid  and  unaffected  by  the 
requirements  of  the  new  rule,  except 
thai  renewals  and  renegotiations  of 
those  contracts  will  be  subject  to  the 
new  rule  after  its  effective  date. 

//.  Duty  to  Contract  vs  Duty  to  Bargain 

Several  commenters,  including 
members  of  the  Congress,  stron^y 
argued  that  HUD's  proposed  rule  failed 
to  follow  section  20  by  imposing  only  a 
"duty  lo  bargain"  on  PHAs  with 
reference  to  entering  into  a  contract 
with  resident  management  corporations 
for  the  provision  of  management 
services.  These  commenters  argued  that 
the  1987  amendments  constituted  a 
"duly  to  contract"  that  HUD  should 
enforce  in  its  rule. 

For  the  reasons  set  out  in  the 
proposed  rule.  HUD  agrees  with  ihe 
commenters  that  the  purpose  of  section 
20  (and  its  companion  authority  for 
residenl  management  corporation- 
sponsored  homeowncrship  in  section  21 
of  the  Act)  is  not  to  compel  a  PHA  to 
enter  into  any  particular  contract  but  is 
to  afford  every  possible  encouragement 
and  impetus  to  the  expeditious 
conclusion  of  agreements  between 
PHAs  and  resident  management 
corporations,  thus  providing  for 
significant  management  opportunities 
for  tenant  organizations  and  paving  Ihe 
way  for  participation  in  the  newly 
enacted  homeownership  program. 

Accordingly,  the  Department  has 
augmented  the  "duty  to  bargain" 
language  (§  964.29(a)  of  the  proposed 
rule — now  §  964.27(a)}  to  impose  a 
higher  standard  on  PlHA's  that  are  called 
upon  to  negotiate  with  resident 
management  corpuratjons  wishing  to 
provide  manai^Bmenl  services.  The 
revised  rule  requires,  the  PHA  to  enter 
into  "good  faith  negotiations  '  and  to 


"make  every  reasonable  effort  to  come 
to  terms  with  the  resident  management 
corporation."  In  addition,  the  revised 
rule  requires  the  HUD    '  '   *  shall  take 
such  other  actions  as  are  necessary  to 
resolve  the  conflicts  between  the 
parties.  If  no  resolution  is  achieved 
within  90  days  from  the  dale  I  lUD 
requu-ed  the  parties  lo  undertake  or 
resume  such  negotiations,  HUD  shall 
serve  notice  on  both  parties  thai 
administrative  remedies  have  been 
exhausted  (except  that,  pursuant  to 
mutual  agreement  of  the  parties,  the 
lime  for  negotiations  may  be  extended 
by  no  more  than  an  additional  30  days)." 

The  Department  believes  that  this 
revision  addresses  the  legitimate 
concerns  of  tenant  management  groups 
and  their  supporters  that  some  PHAs. 
skeptical  about  the  benefits  of  tenant 
management,  will  summarily  reject  their 
offer  to  contract.  Comments  calling  for 
binding  arbitration  are  not  in  HUD's 
view,  supported  by  the  language  of  the 
statute. 

Some  public  comments  (generally, 
from  PHAs)  objected  to  the  appeals 
process  set  ont  in  the  rule  on  grounds 
that  it  would  be  intimidating,  and  could 
have  the  effect  of  compelling  PHAs  to 
enter  into  contracts.  The  Department 
disagrees.  Even  so,  PHAs  must 
recognize  that  section  20  of  Ihe  Act 
represents  a  strong  congressional 
statement  of  support  for  the  concept  of 
resident  management.  There  is  a  clear 
duty  on  the  part  of  PliAs  to  give  any 
resident  management  proposal  sober 
and  affirmative  consideration,  and  to 
bargain  in  good  faith  with  duly 
coDstituted  resident  management 
corporations  with  the  objective  of 
securing  a  workable  and  effective 
contract.  The  final  rule's  appeals 
process  and  the  augmented  description 
of  PHA  responsibility  under  the  rule  are 
intended  lo  be  key  elements  in  the 
Department's  implementation  of  Part 
964. 

///.  Autonomy  of  the  Resident 
Management  Corporation 

The  proposed  rule  attracted  negative 
comments  on  a  variety  of  subject  areas 
where  commenters  believed  HUD  was 
imposing  too  much  PHA  control  over 
matters  rightfully  left  to  the  discretion  of 
the  resident  management  corporation. 

In  §  9f>4  40{b|  of  the  proposed  rule 
(now  §  9(i433lb))  the  Department 
provided  that  the  J^iA  and  the  resident 
management  curpuraliun  must  agree  in 
advance  upon  ihe  qualifications,  method 
of  search,  duties  In  be  assigned  and 
method  and  amcout  of  payment  to  be 
offered  lo  the  resident  management 
specialist  selected  to  assist  the 
corporation.  In  response  to  the  prolests 


of  comnirnters  who  brhevrd  thdl  the 
hirmg  and  assignment  of  duties  of  the 
resident  management  specialist  should 
be  principally  the  responsibility  of  Ihe 
resident  council,  rather  than  a  joint 
venture  requiring  step-by-step  PHA 
concurrence,  the  Department  has 
modified  the  rule  to  provide  that  these 
several  functions  associated  with 
recruiting  and  retaining  the  management 
specialist  are  the  responsibility  of  the 
residenl  council.  The  requirement  of 
consultation  with  the  PHA  is  retained. 
but  revisions  in  S  ^4.33(b)  make  dear 
that  the  essential  responsibility  lies  with 
the  council. 

Similiarly,  commenters  objected  lo  the 
propo.sed  rule's  giving  PHAs  a  role  in  the 
selection  of  CPAs  for  audit  requirements 
associated  with  resident  management 
operations.  Here  again.  HUD  agrees  that 
there  is  no  reason  why  selection  of  a 
qualified  auditor  should  not  be  vested  in 
Ihe  corporation.  Section  964.55  of  the 
proposed  rule  (now  §  964.43)  has  been 
revised  to  provide  that  the  CPA  is  lo  be 
designated  by  the  corporation. 

Objection  was  also  heard  from 
several  quarters  concerning  the 
requirement  in  Ihe  proposed  rule  that  a 
PHA  must  ipake  a  written  determination 
of  a  resident  management  corporation's 
"capability"  for  sati.sfactorily 
performing  all  management  functions 
covered  by  the  contract.  After 
consideration.  HUD  agrees  with  the 
commenters  that  this  provision  is 
unnecessary  and  redundant  since  the 
rule  clearly  contemplates  thai  PHAs  and 
resident  management  corporations  will 
enler  into  contracts  only  [1)  after  arms- 
length  negotiations  designed  lo  assure 
that  both  parties  are  satisfied,  and  (21 
with  the  full  knowledge  on  the  part  of 
the  PHA  thai  it  remains  ultimately 
responsible  for  Ihe  successful  operation 
of  all  its  projects — including  those  for 
which  some  or  all  management 
responsibility  has  been  contracted  to  the 
corporation.  The  requirement  of  a 
written  PHA  determination  has  been 
removed. 

Finatly.  the  technical  assistance  that 
HUD  pledged  to  try  to  provide  under 
§  964.58  of  the  proposed  rule  (now 
S  964.45)  was  to  be  provided  "to  PHAs 
for  the  use  of'  resident  management 
corporations  or  resident  councils.  In 
respoflse  to  comments,  the  Department 
has  revised  the  rule  to  provide  that,  to 
the  extent  budget  authority  is  available. 
HUD  will  provide  financial  assistance 
directly  to  the  manasemenl  corporatiorii 
or  resident  coonats  tor  their  use  in 
oblauuiu;  technical  assistance  ser^tci>s. 
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/V  Utility  Cost  Savings 

Many  commenters  noted  that  the 
proposed  rule  inappropriately  excluded 
utility  cost  savings  from  excess 
revenues.  In  response,  the  Department 
has  decided  to  drop  S  964.49(d)(2).  which 
would  have  excluded  those  costs  for 
purposes  of  determining  income 
generated  by  a  resident  management 
corporation.  (The  provision  formerly 
containing  this  exclusion  is  now 
designated  as  §  964.39(d)).  Operating 
subsidy  for  a  resident-managed  project 
will  be  calculated  in  accordance  with 
Part  990,  including  the  provision  for 
HUD  sharing  with  the  project  of  half  of 
any  savings  or  costs  attributable  to 
changes  in  utility  consumption. 

I'.  Bonding  Costs 

A  commenter  suggested  that  HUD 
should  provide  front-end  funding  for  the 
costs  of  insurance  or  bonding  a.ssociated 
with  resident  management  operations. 
The  proposed  rule  anticipated  that  some 
resident  management  corporations 
might  have  problems  with  the  front-end 
costs  of  purchasing  a  bond,  and 
provided  (hat  such  risk  protection  costs 
might  be  included  in  the  management 
contract. 

A  resident  management  corporation  is 
free  to  negotiate  a  contract  with  a  PHA 
calling  for  front-end  payment  of  these 
costs,  but  HUD  sees  no  basis  for  HUD- 
paid  bonding,  or  for  an  across-the-board 
requirement  m  the  rule  that  any  entity 
nther  than  the  corporation  take 
responsibility  for  the  purchase  of  a 
bond.  Section  20  envisions  a  resident 
manaaemeni  corporation  that  "supplies 
insurance  and  bonding  or  equivalent 
protection  sufficient  to  the  Secretary 
and  the  public  housing  agency."  While 
there  is  certainly  nothing  wrong  with 
arranging  for  bondmg  as  part  of  the 
management  contract,  the  statute  clearly 
depicts  the  bonding  duty  as  a  duty  of  the 
corporation — not  as  a  responsibility  of 
HUD  or  a  PHA. 

V'l  Proration  of  Operating  Subsidy 

A  number  of  commenters  pointed  out 
that  unless  a  resident  management 
corporation's  management  contract 
called  for  the  performance  of  all 
management  responsibilities  associated 
with  a  project,  the  statutory  and 
regulatfiry  provisions  governing 
operating  subsidy  and  project  income 
would  appear  to  require  overpayment  to 
the  resident  management  corporation, 
since  any  retained  responsibilities  by 
the  PHA  would  have  no  recourse  to 
operating  subsidy  funds. 

The  Department  does  not  believe  that 
this  interpretation  is  required  by  the 
statute:  The  regulatory  instructions  for 


determining  appropriate  compensation 
for  management  services  (now  set  out  in 
§  964.35  and  §  964.39)  have  been 
clarified  to  include  authority  on  the  part 
of  the  contracting  parties — the  PHA  and 
the  corporation — to  provide  for 
appropriate  sharing  of  operating  subsidy 
funds  and  other  sources  of  income 
attributable  to  the  managed  project,  in 
circumstances  where  the  management 
contract  leaves  some  part  of 
management  responsibility  for  the 
project  in  the  hands  of  the  PHA.  The 
purpose  of  the  statutory  directions 
contained  in  section  20(e),  HUD 
believes,  is  to  make  clear  that  the 
resident  management  corporation  is 
entitled  to  share  fully  and  fairly  in  the 
available  operating  funds  for  the 
managed  project,  Clearly,  only  when  100 
percent  of  project  management 
responsibility  is  vested  in  the 
corporation  does  the  law  require  that 
100  percent  of  available  operatmg  funds 
attributable  to  the  project  be  provided 
for  corporation  use. 

Vff.  Breach  of  Management  Contract 

PHAs  suggested  that  the  rule  include 
a  provision  relating  to  breach  of 
contract  and  the  right  to  terminate  a 
contract  for  cause.  This  provision  is 
included  in  the  final  ruJe  (at 
S  9&4.27[d)(4)),  as  it  was  in  the  proposed 
rule. 

VIII.  Definition  of  "Project" 

Doubts  were  expressed  by  some  PHA 
commenters  concerning  whether 
scattered  site  buildings  were  feasible  for 
resident  management.  It  was  also 
suggested  that,  at  the  least  resident 
management  corporations  ought  to  first 
test  their  abiUties  to  manage  contiguous 
projects,  before  taking  on  the  predicted 
greater  complexity  of  managing 
scattered  sites. 

On  balance,  the  Department  continues 
to  believe  that  scattered  site  buildings 
may — at  least  in  particular 
circumstances — be  feasible  for  resident 
management,  and  we  have  determined 
to  leave  the  definition  unchanged  so  that 
the  broadest  possible  universe  of 
management  opportunities  may  be 
available  for  discussions  between 
particular  PHAs  and  resident 
management  organizations.  HUD 
believes  that  it  is  sufficient  to  leave 
these  matters  for  negotiation,  although 
the  Department  recognizes  that  PHAs 
may,  in  some  instances,  have  legitimate 
budget-related  or  other  objections  to 
proposals  calling  for  scattered  site 
management  by  resident  organizations. 


IX.  Operating  Subsidy.  Operating 
Budget,  Retention  of  Excess  Income 

In  addition  to  the  several  comments 
associated  with  operating  subsidy 
concerns  expressed  above,  several 
commenters  found  the  portion  of  the  rule 
on  operating  subsidy  confusing  and 
asked  for  clarification  of  Issues: 

The  regulation  addresses  calculation 
of  the  AEL  in  the  first  year,  a  commenter 
said,  but  was  unclear  about  how  the 
calculation  is  to  be  made  in  subsequent 
years.  For  budget  years  after  the  first 
budget  year  under  management  by  the 
resident  management  corporation,  the 
AEL  will  be  calculated  as  it  is  for  all 
other  projects  in  accordance  with 
5  990.105(e)(5).  Under  this  provision,  the 
AEL  for  the  previous  year  is  updated 
each  year  by  adjusting  for  any  changes 
in  the  project's  housing  stock  with 
reference  to  such  factors  as  the  age  of 
the  units,  building  height  and  average 
age.  along  with  an  adjustment  for 
inflation. 

While  the  AEL  should  represent  a 
"normal"  year  of  expenses,  a  commenter 
agreed,  the  term  "normal"  needs 
deHnitlon  in  a  manner  that  insures  that 
extraordinary  expenses  of  a  previous 
year  are  not  included.  The  commenter 
also  asked  for  special  direction  for  cases 
where  a  PHA  does  not  have  project- 
based  budgeting,  or  where  only  a 
portion  of  the  project  is  managed  by  the 
resident  management  corporation. 

The  Department,  as  discussed  earlier, 
has  clarified  the  rule  with  reference  to 
proration  of  PHA /corporation  shared 
management.  With  reference  to  the  AEL 
concerns,  we  have  added  a  statement 
that  all  expenditures  which  are  not 
norma)  fiscal  year  expenditures,  as  to 
amount  or  as  to  the  purpose  for  which 
expended,  are  excluded. 

The  Department  recognizes  the 
difficulty  of  developing  base  year 
expenditures  for  a  project  in  cases 
where  a  PHA  does  not  have  project- 
based  budgeting,  but  we  have  not 
provided  specific  direction  for  these 
cases.  We  have  left  it  up  to  each  protect 
to  develop  the  best  information  it  can 
document  by  the  records  available  in 
each  case.  The  budget  which  is 
submitted  for  the  project  will  reflect  all 
project  expenditures  and  will  Identify 
which  expenditures  are  related  to  the 
responsiliilities  of  the  RMC  and  which 
are  related  to  functions  that  will 
continue  to  be  performed  by  the  PHA. 
Project  revenues  (rent  and  subsidy) 
would  he  divided  according  to  the 
breakout  of  expenditures  in  the  budge). 

Finally,  it  was  suggested  that 
calculation  of  the  AEL  include 
consideration  of  the  overhead  that 
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PHAs  will  experience  in  "servicing  the 
resident  management  corporation." 
Omission  of  such  costs,  it  was  argued, 
would  be  unfair  to  the  PHA  that  is 
attempting  to  support  the  resident  group 
in  managing  a  project  while  also 
continuing  to  manage  its  overall 
program.  The  regulation  should  provide 
specifically  for  reimbursement  of  PHA 
expenses  related  to  the  corporation. 

In  response  to  these  concerns,  we 
have  clarified  that  the  actual  expenses 
for  the  project  upon  which  the  AEL  is 
based  should  include  all  project 
expenses,  including  the  project's  share 
of  any  overhead  or  centralized  PHA 
expenditures.  To  the  extent  that  these 
public  commenters  were  requesting 
additional  HUD  funding  to  PHAs  for  the 
costs  expected  to  be  incurred  by  them  in 
dealing  with  resident  management 
corporations,  the  Department  cannot 
provide  funds  for  this  purpose.  HUD 
does  not  provide  additional  funding  to 
PHAs  for  costs  associated  with 
contracting  for  services,  and  will  regard 
resident  management  contracts  in  the 
same  way  as  it  does  other  contracts  for 
services. 

Section  9B4.39(e)  of  the  rule  permits 
resident  management  corporations  to 
use  retained  revenues  for  (among  other 
uses)  acquisition  of  additional  dwelling 
units  for  lower  income  families.  A 
clarifying  change  is  made  in  the  fmal 
rule  staling  that  corporation-acquired 
units  will  not  be  eligible  for  payment  of 
operating  subsidy. 

X.  Waiver  of  HUD  Requiretnents 
Several  commenters  suggested 
additional  areas  in  which  waiver  of 
HUD  requirements  might  be 
considered — including,  in  some  cases, 
suggested  waiver  of  requirements  that 
section  20  explicitly  prohibits,  and  in 
other  cases,  waiver  of  particular 
requirements,  based  on  statutory  law. 
that  HUD  believes  cannot  legally  be 
waived.  In  general,  the  Department  will 
stand  ready  to  review  particular  waiver 
requests  received  in  connection  with 
resident  management  undertakings  and 
will  permit  the  waiver  where  it  is  legally 
possible  to  do  so.  and  where  adequate 
justi^cation  is  provided. 

Objection  was  made  to  HUD's 
interpretation  of  the  waiver  provision  in 
section  20  set  out  in  the  proposed  rule. 
where  HUD  extended  the  waiver  to 
PHAs  only  "to  the  extent  the  waiver 
affects  the  PHA"s  remaining 
responsibilities  relating  to  the 
corporation's  project."  HLfD  has 
deliberately  drawn  the  waiver  process 
provided  for  in  Part  964  narrowly 
because  the  Department  believes  that 
the  process  is  supposed  to  be  directly 
associated  with  the  condition  of  resident 


management — i.e..  the  waiver  being 
requested  should  relate  in  some  direct 
way  to  the  fact  that  a  resident-managed 
project  is  involved.  While  it  is  true  that 
the  statute  permits  waiver  of  a 
particular  requirement  for  both  the 
corporation  and  the  PHA.  HLID  believes 
that  circumstances  may  exist  where  the 
reason  given  for  the  waiver  request  is 
only  applicable  (or  is  more  applicable) 
to  the  resident-managed  project  than  to 
the  PHA  operation  as  a  whole.  We  are 
concerned  that  there  may  even  be  cases 
where  the  necessity  of  granting  the 
waiver  across-the-board  for  both  the 
resident-managed  and  overall  PHA 
operations  would  have  the  effect  of 
forcing  HUD  to  deny  the  request 
altogether — even  though  a  strong  case 
may  have  been  made  for  waiver  as  It 
applied  to  the  resident-managed  project. 

Accordingly,  the  Department  has  not 
altered  the  provision  of  Part  964  relating 
to  waiver  requests.  It  should  be 
remembered,  however,  that  Part  964  is 
not  the  only  possible  source  of  access  to 
waiver  of  otherwise  applicable 
requirements,  and  nothing  in  this  rule 
prevents  a  PHA  from  requesting  a 
waiver  under  Pari  999.  of  from  coupling 
such  a  request  with  a  joint  PHA/ 
corporation  request  made  under  Part 
964.  TTie  Department  will  certainly  have 
no  objection,  on  a  proper  showing,  to 
aiTording  a  PHA  access  to  the  same 
privileges  that  it  agrees  to  afford  to  a 
resident  management  corporation 
requesting  a  waiver — where  the  PHA's 
case  is  equally  compelling. 

XI  Financial  Management 
Requirements 

A  few  commenters  suggested  thai  it 
was  inappropriate  to  subject  resident 
management  corporations  to  the  same 
financial  management  requirements  as 
are  applicable  to  PHAs.  It  was 
suggested  that  a  corporation  should  be 
made  explicitly  subject  to  0MB 
Circulars  A-110  and  A-122.  but  not  to 
financial  management  requirements 
made  applicable  to  PHAs.  The 
commenter  argued  that  even  though  the 
corporation  was  an  agent  of  the  PHA.  it 
is  in  fact  an  independent  nonprofit 
corporation,  and  would  better  be  made 
subject  to  financial  management 
requirements  normally  imposed  on  such 
entities.  The  Department  agrees  that  as 
subgraniees  of  PHAs.  resident 
management  corporations  should  be 
made  subject  to  the  requirements  of  A- 
110  and  A-122,  The  regulation  has  been 
revised  to  add  administrative 
requirements  to  §  964.43.  Tlie  section 
has  been  retiiled  accordingly 

In  addition,  resident  management 
advocates  argued  that  corporations 
should  not  have  those  of  il.s  activities 


which  are  unrelated  to  its  managemeni 
operations  subjected  to  any  audit 
requirements  under  the  rule.  The  audit 
requirements  in  9  964.43  reflect  the 
statutory  requirements  in  section 
20(b)(5}  of  the  Act.  and  therefore  have 
not  been  revised. 

XII.  Doubts  about  Resident 
Management 

Comments  in  this  subject  area  ranged 
from  several  supporters  of  resident 
managmenl  who  condemned  the 
proposed  rule  as  excessively  negative 
and  antiresident  management,  to  others 
who  claimed  that  the  rule's  "whole 
thrust"  runs  counter  to  "HUD's  previous 
espousal  of  professionalizing  the  field  of 
public  housing  management."  What  the 
Department  is  saying  in  the  proposed 
rule,  this  commenter  exclaimed,  is 
"never  mind  professional  requirement  or 
prerequisites — anyone  can  be  a 
manager." 

It  is  an  adequate  answer  to  these 
general  comments  to  say  that  the  rule  (1) 
closely  tracks  the  essentials  of  section 
20  of  the  Act;  (2)  continues  to  encourage 
and  promote  tenant  participation  and 
management  of  public  housing  as  a 
worthwhile  goal;  (3)  preser\'es  an 
appropriate  major  role  for  PHAs  by 
recognizing  their  equal  status  in  the 
complex  process  of  making  resident 
management  a  reality.  Finally,  neither 
the  rule  nor  the  statute  on  which  it  is 
based  is  silent  on  the  subject  of  the  need 
for  preserving  professional  requirements 
associated  with  the  management  of 
pubUc  housing. 

A  few  PHAs  suggested  that  tenant 
management  corporations  be  given 
"absolute  responsibility"  under  their 
management  contracts  and  that  the 
PHAs  be  "relieved"  of  any 
responsibility  for  the  managed  project. 
The  Department  believes  that  any  such 
interpretation  of  section  20  would  be 
inappropriate  and  destructive.  The 
statute  seeks  to  provide  for  resident 
management — and  ultimately  resident 
ownership  mechanisms — under  the 
contracts  for  the  performance  of 
services.  The  corporation  is  to  manage  a 
project — not  perform  as  a  subsidiary 
PHA.  As  the  PHAs  agent,  the 
corporation  is  responsible  to  the  PHA 
for  carrjing  out  its  duties  under  the 
contract,  and  the  rule  continues  to 
provide  that  the  PHA  is  responsible  to 
HUD  for  management  of  all  its  projects. 
whether  managed  directly  or  under 
contract. 

There  were  in  addition  numerous 
suggestions  for  prescriptive  HUD 
rulemaking  aimed  at  standardizing  the 
PHA/corporation  relationship  into  a 
single  narrow  set  of  requirements 
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Hpphcable  in  all  cases,  and  there  were 
countersugi^esUona  by  proponents  of 
resident  mandgement  thdt  any  and  all 
JR'D-milialed  requirements  in  the  rule 
[or  in  f lUD  s  present  tenant 
mandgement  reguiations)  should  be 
totally  inapplicable  to  d  resident 
management  corporation  meeting  the 
statutory  requirements  of  section  20.  The 
Department  does  not  believe  that  it  can 
provide  in  this  ruie  for  every  exigency, 
ur  explicitly  prohibit  every  possible 
problem  from  arising,  or  on  the  other 
hand,  that  HUD  can  limit  itself  m  this 
rulemaking  to  a  paraphrase  of  section 
zri 

h'lmhngH  and  Certificodons 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
ht^en  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50.  which 
inipiemeni  section  102(2|(C1  of  the 
NntiunHl  Environmental  Policy  Act  of 
19*39  The  Finding  of  No  Significant 
Impact  IS  avadable  for  public  inspectiun 
diirmg  regular  business  hours  in  the 
Office  of  ihe  Rules  Docket  Clerk,  Office 
ot  the  General  Counsel.  Depdrlmcnt  of 
tiousmg  and  L'rban  Development.  Room 
102-6,  451  Seventh  Street  SW^ 
Wdshington.  DC  20410. 

This  rule  does  not  constitute  a  "major 
rtjie    as  that  term  is  defined  m  section 
lid;  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
f-ebruary  17,  1961,  An  analysis  of  the 
rule  indicates  (hat  it  does  not  (1)  have 
dn  annual  effect  on  the  economy  of  $100 
million  or  more;  [Z]  cause  a  mapr 
increase  m  costs  or  prices  for 
consumers,  individuals  industries. 
Federal  State,  or  lor^l  government 
agenices.  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment. 
productivity,  innovation,  or  on  the 
ability  of  United  Slates-based 
enterprises  to  co.mpete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601).  HUD 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entibes. 
This  rule  revises  the  method  by  which 
PHAs  may  enter  into  resident 
management  conieiits  with  public 
housing  residents.  Although  the  rule 
may  have  some  effect  on  small 
entities— both  PHAs  and  resident 
management  corporations — its  economic 
effect  on  them  is  expected  to  be  slight. 

This  ntte  was  not  listed  in  the 
Department  s  Semiannual  Agenda  of 
K.giil.itions  published  on  April  25.  1988 
ij.)  FR  13854)  pursuant  to  Executive 


Order  12291  and  the  Regulatory 
Flexibility  Act 

The  Catalog  of  Federal  Domestic 
Assistance  program  rule  number  for  this 
rule  program  number  14,850, 

The  information  coitection 
rvtjuinBments  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  tlie  Paperwork 
Reduction  Act  of  l^eo  144  USC.  3501- 
3520).  No  person  may  be  subjected  to  a 
penalty  for  faiiure  lo  comply  with  these 
information  collection  requirements 
until  they  have  been  approved  and 
assigned  an  OMB  control  number  The 
0MB  control  number,  when  assjtmed. 
will  be  announced  in  the  Federal 
Register. 

Usi  of  Subjects  in  24  CFR  Pari  964 

Public  and  Indian  housing. 
Accodingly.  24  CKR  Part  964  is 
amended  as  follows: 

PART  964— TENANT  PARTICIPATION 
AND  MANAGEMENT  IN  PUBLIC 
HOUSING 

1  The  authority  citation  for  Part  964  is 
revised  to  read  as  follows: 

Authority:  Sees.  6.  tt.  14.  20.  United  Slates 
Housing  Act  of  1937  (42  U  S.C  1437d,  1437|(, 
14371.  1437r);  set.  7(dl.  Department  of 
Housing  and  Urban  Developmcnl  Art  (42 
t^S.C.  1S35fdl). 

2  In  \  964.3,  paragraph  (b)  is  revised. 

and  new  paragraphs  (c).  (d).  and  (e)  are 
added,  to  read  as  follows. 

§964.3    Apfritcabttty  and  scop*. 

(b)  Subpart  B  of  this  part  contains 
HUD's  policies,  procedures,  and 
requirements  for  the  participation  of 
public  housing  tenants  in  public  housing 
management.  TTiese  policies, 
procedures,  and  requirements  apply  to 
all  tenant  participation  under  this  part. 

(cHD  Subpart  C  of  this  part  contains 
HUDs  policies,  procedures,  and 
requirements  for  resident  management 
of  public  housing  under  that  subpart. 

(2)  Subpart  C  of  this  part  is  not 
intended  to  negate  any  pre-existing 
arrangements  between  a  PFiA  and  a 
tenant  organization  or  tenant 
management  corporation.  Current  tenant 
management  contracts  that  do  not  meet 
Ihe  requirements  of  Subpart  C  need  not 
be  modified  until  their  first  renewal.  On 
or  after  [insert  effective  dale  of  this 
rule\,  any  new.  renewed  or  renegotiated 
tenant  management  contract  must  meet 
the  requirements  of  Subpart  C. 

(dl(l)  PHAs  and  tenant  management 
corporations  or  resident  nvinagemenl 
'jorporalioas  that  have  entered  into 
management  conlraOs  untier  Subpart  C 


of  this  part,  including  tenant 
management  corporations  that  have 
entered  into  such  contracts  before 
[insert  effective  dtjte  of  this  ru/f  |.  may 
enter  into  maruigement  contracts  under 
Subpart  C.  subject  to  such  terms  and 
conditions  as  the  PHA  and  the 
corporation  may  decide,  consistent  with 
the  ACC  and  applicable  lawg  and 
regulations.  On  the  expiration  of  any 
existmg  tenant  management  contract  in 
existence  on  [insert  effective  date  of 
this  ruh\.  any  continuation  of  or 
renewal  of  the  management  contract 
will  be  required  to  meet  all  the 
conditions  set  out  in  Subpart  C. 

(2)  Subpart  C  of  this  part  ta  designed 
to  encourage  increased  resident 
management  of  public  housing,  as  a 
means  of  improving  existing  living 
conditions  in  public  housing.  Subpart  C 
provides  increased  flexibihty  for  public 
housing  resident  management  by 
permittmg  the  retention,  and  use  for 
certain  purposes,  of  any  income 
gf'nerated  by  a  resident  management 
corporation  m  excess  of  estimated 
project  income:  and  by  providing 
funding  for  technical  assistance  to 
promote  the  formation  and  development 
of  tenant  management  entities. 

(el  A  number  of  similar  terras  are  used 
throughout  this  part,  such  as  "tenant" 
and  "resident,"  "tenant  management 
corporation"  and  "resident  management 
corporation."  "tenant  management"  and 
"resident  management."  and  "tenant 
organization"  and  "resident  council." 
These  terms  are  not  intended  to  denote 
different  meanings,  and  may  be  used 
interchangeably.  They  merely  reflect 
differences  in  termmulogy  used  in  this 
part  before  and  after  the  revisions 
brought  about  by  passage  of  section  20 
of  the  United  Stales  Housing  Act  of 
1937. 

3.  Section  964^  is  revised  to  read  as 

follows: 

$  064.S    Reiatlon  to  other  requirements. 

(a)  Subparts  B  and  C  of  this  part  are 
intended  to  be  consistent  with  the 
regulations  in  other  parts  of  this  Chapter 
regarding  tenant  participation  in  specific 
aspects  of  public  housing  management. 
To  the  extent  any  provision  in  these 
subparts  conflicts  with  any  regulatory 
requirement  related  to  tenant 
partirjpalion  in  any  other  parts  in  this 
Chapter,  the  other  provision  controls.  To 
the  extent  that  Subparts  B  and  C  conflict 
with  previous  guidelmes  or  tnstnjctions 
(other  than  those  involving  regulatory 
requirements),  the  provisions  of 
Subparts  B  and  C  control. 

(b)  Subpart  C  of  this  part  also 
contams  the  resident  manageinent 
program  established  by  section  122  of 
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the  Housing  and  Community 
Development  Act  of  19a7  (Pub.  L  100- 
242,  approved  February  5.  198ii).  This 
subpart  is  independent  of  regulations  in 
other  parts  of  this  Chapter,  as  well  as 
other  HUD  instructions  or  guidelines 
under  those  regulations,  with  respect  to 
resident  participation  in  the 
manfigement  of  public  housing.  Subpart 
C  will  be  applicable  to  any  resident 
management  contract  entered  into, 
renewed  or  renegotiated  on  or  after 
[insert  effective  date  of  this  rule]. 

4.  In  5  964.7,  the  dermitions  of 'Tenant 
Management".  "Tenant  Management 
Corporation",  and  "Tenant 
Organization"  are  removed;  the 
definitions  of  "Annual  Contributions 
Contract  (ACC)"  and  "Management 
Contract"  are  revised;  and  new 
definitions  of  "Project".  "Resident 
Management",  "Resident  Management 
Corporation",  and  "Resident  Council" 
are  added,  in  alphabetical  order,  to  read 
as  follows: 

§  964.7     Definitions. 

Annual  Contributions  Contract  fACCJ. 
A  contract  [in  the  form  prescribed  by 
HUD)  under  which  HUD  agrees  to 
provide  financial  assistance,  and  the 
PHA  agrees  to  comply  with  HUD 
requirements  for  the  development  and 
operation  of  the  public  bousing  pn^cL 

Klaiuiiit^ment  cnntrtict  A  written 
agreement  t)etween  a  resident 
management  (x>rpor«tion  and  a  PHA.  as 
provided  by  §  964.3&. 

Project-  Includes  any  of  the  following 
that  meet  Ihe  requirements  of  this  part: 

(a)  One  or  more  contiguujs  buildmgs. 

(b)  An  area  of  conttjiuous  niw  houses. 
|c)  Scattered  site  buddings. 

Resident  council.  An  incorporated  or 
unincorporated  non-profit  organization 
or  association  that  meets  each  of  the 
following  requirements. 

(a)  it  must  be  representative  of  the 
tenants  il  purports  to  represent 

(b)  It  may  represent  tenants  in  more 
than  oc\e  proiect  or  in  all  of  the  projects 
of  a  PHA.  but  a  must  fairly  represent 
tenants  from  each  project  thai  it 
represents. 

(c)  It  must  adopt  written  procedures 
providing  for  the  election  of  specific 
officers  on  a  regular  Ijasis  jhul  at  least 
once  everj'  three  years) 

(d)  It  must  have  a  (IfmocralicaUy 
elected  governing  board.  The  voting 
membership  of  the  board  must  consist  of 
tenanl-s  of  the  project  or  projects  that  the 
tenant  orjitantzatton  or  resident  council 
represents. 

Resident  monagcmenL  The 
performance  of  one  or  more 


management  activities  for  one  or  more 
projects  by  a  resident  management 
corporation  under  a  management 
contract  with  the  PH.A. 

Resident  management  corporation. 
The  entity  that  proposes  to  enter  into,  or 
enters  into,  a  management  contract  with 
a  PHA  that  meets  the  requirements  of 
Sut>part  C  of  this  part  The  corporation 
must  have  each  of  the  following 
characteristics: 

(a)  It  must  be  a  non-proHt 
organization  that  is  incorporated  under 
the  laws  of  the  Stale  in  which  il  is 
located 

(b)  It  may  be  established  by  more 
than  one  tenant  organization  or  resident 
council,  so  long  as  each  such 
organization  or  council  (1)  approves  the 
establishment  of  the  corporation  and  (2) 
has  representation  on  the  Board  of 
Directors  of  the  corporation. 

|c)  It  must  have  an  elected  Board  of 
Directors. 

(d)  Its  by-laws  must  require  the  Board 
of  Directors  to  include  representatives 
of  each  tenant  organization  or  resident 
council  involved  in  establishing  the 
corporation. 

{ej  Its  voting  members  must  be 
tenants  of  the  project  or  projects  it 
manages. 

(f)  It  must  be  approved  by  Ihe  resident 
council.  If  there  is  no  council,  a  majority 
of  the  households  of  the  project  must 
approve  the  establishment  of  such  an 
organization  to  determine  the  feasibility 
of  establishing  a  corporation  to  manage 
Ihe  project. 

(g)  It  may  serve  as  both  the  resident 
management  corporation  and  the 
resident  council,  so  long  as  the 
corporation  meets  the  requirements  of 
this  part  for  a  resident  council. 

5  Section  964.9  is  revised  (o  read  as 

follows; 

fi  964.9    HUD  role  In  activities  under  this 
part 

(a)  General  Subjecl  to  the 
requirements  of  this  part  and  other 
requirements  imposed  on  PHAs  by 
statute  or  regulation,  the  form  and 
extent  of  tenant  participation  or  resident 
management  are  local  decisions  to  be 
made  jointly  by  tenant  or  resident 
maoiigement  corporations  and  their 
PHAs.  HUD  will  promote  tenant 
participation  and  resident  management. 
and  will  provide  ijdditiunal  guidance,  as 
necessary  and  appropriate.  In  addition, 
HUD  will  endeavor  to  provide  technical 
asBistance  m  connection  with  resident 
management,  as  provided  by  fi  964.4S. 

(bj  Duty  to  bargain  in  ^ood  faith.  If  a 
PHA  refuses  to  negotiate  with  a  resident 
management  corporation  in  good  faith 
or.  after  negotielions.  refuses  to  enter 


into  a  contract,  the  corporation  may  file 
an  informal  appeal  with  HUD.  setting 
out  the  circumstances  and  providing 
copies  of  relevant  materials  evidencing 
the  corporation's  efforts  to  negotiate  a 
contract.  HUD  shall  require  the  PHA  to 
respond  with  a  report  staling  the  PHAs 
reasons  for  rejecting  the  corporation  s 
contract  offer  or  for  refusing  lo 
negotiate.  Thereafter,  f  lUD  shall  require 
the  parties  (with  or  wnthout  direct  HUD 
participation)  lo  undertake  or  lo  resume 
negotiations  on  a  contract  providing  for 
resident  management,  and  shall  take 
such  other  action.»i  as  arp  npcessar\'  to 
resolve  the  conflicts  between  the 
parties.  If  no  resolution  is  achieved 
within  90  days  from  the  date  HUD 
required  the  parties  to  undertake  or 
resume  .such  negotiations.  Ht.ID  shall 
serve  notice  on  both  parties  that 
administrative  remedies  have  been 
exhausted  (except  that,  pursuant  lo 
mutual  agreement  of  the  parties,  ihe 
lime  for  negotiations  may  be  extended 
by  no  more  than  an  additional  M  days). 

6.  Part  WW.  Subpart  A.  is  amended  by 
adding  new  §§964.11  and  964  12.  I o  read 
as  follows: 

§964.11    HUD  pobcy  on  tenant 
participation, 

Il  IS  HUD  s  pohcy  to  emxiurage  tenant 
participation  m  the  mdnagemeni  of 
public  housing,  as  may  be  found 
appropriate  by  PHAs  after  consultation 
with  Ihe  tenants.  HUD  encourages  PHAs 
and  tenants  to  work  together  to 
determine  the  most  appropriate  ways  to 
foster  constructive  relationships, 
particularly  through  tenant 
organizations.  Tenant  organizations  arc 
generally  the  best  vehicle  for  achieving 
effective  tenant  participation  on  a 
counlinuing  basis. 

^964.12    HUD  po«cy  on  resident 
management 

It  is  HUDs  policy  to  encourage 
resident  management.  HUD  encourages 
PHAs.  tenants,  and  resident 
management  organizations  to  explore 
the  various  functions  involved  in  project 
management  to  identify  appropriate 
opportunities  for  contracting  with  a 
resident  management  corporation- 
Potential  benefits  of  resident 
management  of  public  housing  include 
improved  quality  of  life  and  resident 
satisfaction,  and  other  social  and 
economic  benefits  to  tenants,  thp  PHA. 
and  HirD. 

§  964.  tS    (Removed  and  Reserved  I 

7.  Section  964.15  is  removed  and 
reserved. 

B.  In  I  964.17,  the  introductory 
language  is  revised  to  read  as  follows: 
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^964.17    Tenant  participation 
requirements. 

The  following  are  requiremenls  for 
implemenlmg  HUD's  policy  on  tenant 
participatinn,  as  expressed  in  i  964. 11: 

9,  In  §  964-19.  the  introductory 
paragraph  and  paragraphs  (b)  and  (r.) 
are  revised  to  read  as  follows: 

§  964.19    Tenant  participation  guidelines. 

The  follu'Mne  are  guidelines  for 
implementing  HUD's  policy  on  tenant 
partiapation,  as  expressed  in  §  964.11: 

(b)  A  tenant  organization  may  request 
that  it  be  recognized  as  the  official 
organization  representing  the  tenants  in 
meetings  with  the  PHA  or  with  other 
entities.  A  PHA  should  grant  formal 
recognition  of  the  tenant  orRanization  if 
it  meets  the  requirements  for  such  an 
organization  specified  m  S  964.7. 

(c)  At  a  minimum,  the  PHA  and  tenant 
organization  should  put  in  writing  their 
understanding  concerning  the  elements 
of  their  relationship.  If  such  an 
ttgreemenl  includes  contracting  for  the 
tenant  organization  to  perform  any  of 
the  functions  for  which  the  PIM  is 
responsible  to  HUD  under  the  ACC.  the 
provisions  of  Subpart  C  apply. 

10.  Subpart  C  is  revised  to  read  as 

follows: 

Subpart  C— Resident  Management  Und»r 
Section  20  of  the  Untted  States  Housing  Act 
of  1937 


^  l  J5    Applicability  of  subpart. 

y64-27    Resident  management  requirementB 

964.29    Continued  PHA  responsibihty  lo 

HUD. 
964.33    Management  specialist. 
964.33    Management  responsibililies. 
964.37     Comprehensive  impruvement 

assistance. 
964. :)P    Operatmg  subsidy  preparation  of 

operating  budget,  operating  reservoii  and 

retention  of  excess  revenues 
964  41     Waiver  of  HUD  requirements. 
964  4S     Audit 
OM  4t     T'M.r.nicrtl  Assislurce 

Subpart  C— Resident  Management 
Under  Section  20  of  the  United  States 
Housing  Act  of  1937 

^  964. 2S    AppticabilJty  of  subpart 

The  pr')\  isions  of  Subpart  C  of  this 
part  apply  to  all  resident  management 
contracts  entered  into  on  or  after  [insert 
effective  date  of  this  rule\.  including 
renewals  of  or  renegotiations  of  tenant 
management  contracts  entered  into 
before  [insert  effective  date  of  this  rule]. 

§  M4.27    ResMent  management 
requirements. 

The  following  requirements  apply 
when  a  PHA  and  its  tenants  are 


interested  in  providing  for  tenant 
performance  of  management  functions 
in  one  or  more  projects  under  this 
subpart. 

(a)  PHA  responsibilities.  PHAs  shall 
be  supportive  of  tenant  interest  In 
forming  a  resident  management 
corporation,  and  shall  work  with  tenants 
lo  determine  the  feasibility  of  resident 
management.  PHAs  shall  give  full  and 
serious  consideration  to  resident 
management  corporations  seeking  to 
enter  into  a  management  contract  with 
the  PHA.  A  PHA  shall  enter  into  good- 
faith  negotiations  with  a  resident 
management  corporation  seeking  to 
contract  to  provide  management 
services  and  shall  make  every 
reasonable  effort  to  come  lo  terms  with 
the  resident  management  corporation*. 
PMAs  shall  document  appropriately 
their  reasons  for  rejecting  any 
management  contract  offer  from  a 
resident  management  corporation,  and 
must  make  the  reasons  available  to  the 
corporation. 

(b)  Resident  management  corporation. 
Tenants  interested  in  contractirig  with  a 
PHA  must  establish  a  resident 
management  corporation  thai  meets  the 
requirements  for  such  a  corporation,  as 
specified  in  59^7 

(c)  Management  Contract  scope.  (1)  A 
management  contract  between  the  PHA 
and  a  resident  management  corporation 
13  required  for  resident  management. 
I'he  PHA  and  the  corporation  may  agree 
to  the  performance  by  the  corporation  of 
any  or  all  management  functions  for 
which  the  PHA  is  responsible  to  HUD 
under  the  ACC.  and  any  other  functions 
not  inconsistent  with  the  ACC  and 
applicable  laws  and  regulations. 

(2)  The  management  contract  may 
include  specific  provisions  governing 
management  personnel:  compensation 
for  maintenance  laborers  and  mechanics 
and  administrative  employees  employed 
in  the  operation  of  the  project,  except 
that  the  amount  of  this  compensation 
must  meet  applicable  labor  standard 
requirements  of  Federal  law;  rent 
collection  procedures;  tenant  income 
verification;  tenant  eligibility 
determinations;  tenant  eviction:  the 
acquisition  of  supplies  and  materials: 
and  such  other  matters  as  the  PHA  and 
the  corporation  determined  to  be 
appropriate,  and  as  HUD  may  specify  in 
administrative  instructions. 

(3)  The  management  contract  may 
permit  a  resident  management 
corporation  to  conduct  tenant  eligibility 
determinations  (the  number  of  persons 
in  the  household  and  their  income]  and 
tenant  income  verifications.  A  resident 
management  corporation  also  may 
participate  in  the  screening  of  applicants 
and  tenant  selection  on  a  PHA-wide 


basis.  In  addition,  the  resident 
management  corporation  may  screen 
tenants  referred  by  the  PHA  for 
residence  in  the  tenant-managed  project. 
The  resident  management  corporation 
may  make  a  recommendation  to  the 
PHA  regarding  the  suitabihty  of  each 
such  applicant,  in  accordance  with 
screening  criteria  that  are  consistent 
with  HUb  guidelines  and  incorporated 
in  the  management  contract.  Standards 
for  screening  applicants  shall  be 
consistent  with  the  requirements  of  Title 
VI  of  the  Civil  Rights  Act  of  1964;  Title 
Vm  of  the  Civil  Rights  Act  of  1968:  the 
Age  Discrimination  Act;  Section  504  of 
the  Rehabilitation  Act  of  1973;  and  all 
other  applicable  civil  rights  laws  and 
executive  orders.  The  resident 
management  corporation's 
recommendation  on  a  speciHc  applicant 
shall  be  accepted  by  the  PHA  unless  the 
PHA  determines  that  action  in 
accordance  with  the  recommendation 
would  be  inconsistent  with  applicable 
laws. 

(41  The  management  contract  must  be 
treated  as  a  contracting  out  of  services, 
and  must  be  subject  lo  any  provision  of 
a  collective  bargaining  agreement 
regarding  the  contracting  out  of  services 
to  which  the  PHA  is  subject. 

(5)  Provisions  on  competitive  bidding 
and  requirements  of  prior  written  HUD 
approval  of  contracts  contained  in  the 
annua!  contributions  contract  do  not 
apply  to  the  decision  of  a  PHA  to 
contract  with  a  resident  management 
corporation. 

(d)  Management  Contract:  Contents 
At  a  minimum,  the  management  contract 
must  contain  provisions  lo  satisfy  the 
following  requirements, 

(1)  Resident  management  corporation 
activities  and  expenditures  must  be 
consistent  with  the  requirements  of 
applicable  Federal.  Slate,  and  local  law 
and  regulations  and  with  the  ACC  and 
PHA  policies,  including  requirements 
pertaining  to  access  to  books  and 
records,  accounting,  and  audit. 

(2)  The  management  corporation  must 
submit  to  the  PHA,  for  its  approval,  an 
annual  budget  or  cost  estimate  covering 
activities  under  its  contract  with  the 
PHA,  identifying  proposed  activities  and 
estimated  costs  associated  with 
activities  (if  the  PHA  determines  that 
the  type  of  work  contracted  for  makes 
this  appropriate). 

(3)  The  PHA  must  review  periodically 
(but  not  less  than  annually)  the 
management  corporations's  performance 
to  ensure  that  it  complies  with  all 
applicable  requirements  and  meets 
agreed-upon  standards  of  performance. 
(The  method  of  review  and  crilena  used 
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to  judge  performanrj-  should  be 
specified  in  the  manaAement  contract.) 

(4 1  The  PHA  and  the  manH^menl 
corporation  each  has  tht  riKht  to  lake  all 
necessary  and  appropriate  actions  lo 
remedy  an\  brt-afh  of  the  contract  by 
the  other  party   inrludmg  the  right  to 
lerrainHte  the  contract  for  cause. 

(5)  The  PHA  and  the  resident 
management  corporation  must  reach 
Hgreemenl  with  respect  to  financial 
incentives,  if  applicable  (see  §  964.33(b)). 

(6)  All  activities  carried  out  pursuant 
lo  the  management  contract  must  be 
conducted  in  conformilv  with  Title  VI  of 
the  Civil  Rights  Act  of  1964.  Title  VIII  of 
the  Civil  Rights  Act  of  1968;  the  Age 
Discrimination  Act;  Section  504  of  the 
Rehabilitation  Act  of  1975:  and  all  other 
applicable  civil  rights  laws  and 
executive  orders.  In  addition,  the 
management  contract  must  indicate 
what  rpct»rd  must  be  kept  by  the 
resident  management  corporation  and 
made  available  to  the  PHA  and  HUD 
with  respect  to  activities  associated 
with  resident  management 

(e)  Prohibited  activities.  A  PHA  may 
not  contract  for  assumption  by  the 
resident  management  corporation  of  the 
PHAs  underlying  repponsibilities  to 
HUD  under  the  ACC  The  PHA  must 
ensure  that  the  overall  operation  of  its 
projects  IS  in  compliance*  with  all 
appbcable  Federal,  Slate,  and  local 
requirements.  The  Pii/K  must  monitor 
the  resident  management  corporation's 
performance  under  the  management 
con  t  rad- 
io Bonding  and  wsu.'xjnce.  Before 
assuming  any  management 
responsibility  under  tis  contract.  Ihe 
resident  manBgement  corporation  must 
provide  hdeiity  bonding  and  insurance, 
or  equivalent  protpction  that  is  adequate 
(as  determined  by  WVO  and  the  PtlA)  to 
protect  HUD  and  the  PHA  against  liisa. 
theft  embezzlement,  or  fraudulent  acts 
on  Ihe  part  of  the  cnrponition  or  its 
employees;  and  thai  meets  such  other 
requirements  as  may  be  specified  by  the 
PHA  and  in  HL'D  s  administrative 
instructions.  The  tost  of  such  risk 
protection  may  be  included  in  the 
management  contract,  and  paid  for  as 
part  of  the  operating  budget 

(g)  Rights  of  families:  operation  of 
project.  If  8  resident  manaf^ment 
corporation  is  approved  by  the  tenant 
organizalion  representing  one  or  more 
buddings  or  an  area  of  row  houses  that 
are  part  of  a  public  housing  pro)eci  for 
purposes  of  Part  941  of  this  Chapter.  Ihe 
resident  management  program  may  not. 
as  determined  by  the  PHA,  interfere 
with  the  rights  of  other  residents  of  surii 
project  or  harm  the  efficient  operahon  of 
such  project-  (Approved  by  the  Office  of 


Management  and  Bud^t  under  OMB 
control  number  25*7-0067 ) 

§964^    Continued  PHA  respofwtbWty  to 

KUD. 

A  management  contract  between  the 
PHA  and  a  resident  management 
corporation  does  not  impair  the 
respective  rights  and  responsibilities  of 
the  PHA  and  HUD  under  the  ACC  The 
PHA  remains  responsible  to  HUD  for 
ensuring  that  the  management  of  its 
projects,  including  any  management 
function  contracted  out  lo  a  resident 
management  corporation,  is  in 
compliance  with  all  apphcable  HUD 
require  men  Is. 

$  964.33    Management  speciaNsL 

(a)  Requirement  for  a  manctscment 
specialist.  Except  under  the 
circumstances  described  in  paragraph 
(c.)  of  this  section,  the  resideni  council  of 
a  project  in  consultation  with  the  PHA. 
must  select  a  qualified  public  housing 
management  specialist  to  assist  in 
determining  the  feasibUity  of.  and  to 
help  establish,  a  resident  management 
corporation  and  to  provide  training  and 
other  duties  in  connection  with  the  daily 
operations  of  Ihe  project. 

(b)  SeiecUon  of  a  pubiic  houaing 
management  specialist.  In  carryirtg  out 
Its  responsibiliUns  under  paragraph  (a) 
of  this  section,  the  resident  ootmcil  must 
determine  in  ad\ance  the  following: 

(1}  The  qualification."*  'hat  the 
management  specialist  must  possess; 

(2)  the  terms  and  conditions  of  the 
search  and  seiection  process: 

(3)  the  duties  and  responsibilities  to 
be  pp-rformed  by  the  management 
specialist,  including  the  remuneration  to 
be  provided  the  specialist,  a  clear 
specification  of  the  nature  and  H«'gree  of 
supervision  to  be  provided  the 
specialist  and  a  clear  specification  of 
the  title  of  the  person  or  persons  in  the 
organizational  structure  of  the  PHA  or 
the  resident  council  (or  bnth)  to  whom 
the  specialist  is  to  report  for  supervision 
and  for  evaluation  of  his  or  her 
performance:  and 

(4)  such  other  matters  with  respect  to 
the  selection  and  functions  of  the 
management  specialist  as  the  resident 
council,  in  consultation  with  the  PHA. 
may  determine,  consistent  with  the  ACC 
and  applicable  law  and  reffulations. 

(c)  A  tenant  managemt^nt  corporation 
that  entered  mto  a  management  contract 
with  a  PHA  under  this  subpart  before 
|;n.9erf  effectivf  date  of  thts  mie\.  and 
thereafter  elecls  to  renew  or  to 
renegotiate  its  management  contract 
with  the  same  PHS  may  select  a 
management  specialist  in  accordance 
with  this  MfiJioii.  but  is  not  required  to 
do  so. 


§  964.35    Menagement  respon8it>llttieft. 

la)  PHA  responstbiliiies.  PHAs  shall 
be  supportive  of  resident  interest  in 
forming  a  resident  management 
corporation,  and  shall  work  with 
residents  to  determine  the  feasibility  of 
resident  managemenl.  PHAs  shall  give 
full  and  serious  consideration  lo 
resident  management  corporations 
seeking  to  enter  mto  a  management 
contract  with  the  PHA.  PHAs  shall  not 
arbitrarily  or  capnciously  refuse  to 
negotiate  with  resident  management 
corporations  seeking  to  contract  to 
provide  management  services.  PHAs 
shall  document  appropriately  thetr 
reasons  fur  rejecting  any  management 
contract  offer  from  a  resident 
management  corporation,  and  make 
these  reasons  available  to  the 
corporation. 

(b)  Management  contract.  If  a  PHA 
and  8  resident  management  cxirporation 
agree  to  establish  a  resident 
management  project,  they  shall  enter 
into  a  management  contract  establishing 
the  respective  rights  and  responsibilities 
of  the  PHA  and  the  corporation  with 
respect  lo  management  of  the  project. 
Where  a  resident  management 
cnrporation  already  has  a  management 
cimtratt  with  a  PHA  entered  into  before 
[Insert  effective  date  o^ this  ruie\  and 
thereafter  elects  to  renew  or  renegotiate 
its  management  contract  the 
corporation,  subject  lo  the  approval  of 
its  resident  council  may  seek  to  enter 
into  a  new  or  amended  contract  with  the 
PHA  to  accomplish  that  purpose.  Any 
new  or  amended  contract  shall  be 
subject  to  Ihe  requirements  of  tbis 
Subpart  C.  A  copy  of  any  such  contract 
shall  be  provided  to  the  HUD  field  office 
at  the  time  of  its  execution. 

(c)  Income  estimate  in  contract.  The 
management  contract  must  specify  the 
amount  of  income  expected  to  be 
derived  from  the  project  (from  sources 
such  as  rents  and  charges]  and  the 
amount  of  income  to  be  provided  lo  the 
project  from  the  other  sources  of  income 
of  the  PHA  (such  as  operating  subsidy 
under  Part  990  of  this  Chapter,  interest 
income,  administrative  fees,  and  rents). 
The  income  estimates  under  paragraph 
(c)  of  this  section  must  be  calculated  on 
a  PHA-wide  basis,  as  well  as  for  each 
r.dtegory  of  income  on  which  the  PHA 
dnd  the  resident  management 
corporation  agree,  consistent  with 
HUD's  administrative  instructions. 
Income  estimates  may  provide  for 
proration  of  anticipated  project  income 
between  the  corporation  and  the  PHA. 
based  upon  the  management  and  other 
project-associated  responsibilities  (if 
any)  that  are  to  be  retained  by  the  PHA 
under  the  contract 
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§  964.37    Comprehensive  Improvement 
asstttence. 

!d)  Eligibility.  HUD  may  enter  into  a 
contract  with  (he  PHA  to  provide 
comprehensive  improvement  assistance 
under  Part  968  of  this  Chapter  1o 
modernize  a  project  managed  by  a 
resident  management  corporation  under 
this  subpart. 

(b)  Admmistratton  of  activities.  If  the 
entirety  of  modemizarion  activity 
referred  to  in  paragraph  (a)  of  this 
section  (including  the  planning  and 
architectural  design  of  the 
rehabilitation)  is  administered  by  the 
resident  management  corporation,  the 
PHA  shall  not  retain,  for  any 
administrative  or  other  reason,  any 
portion  of  the  comprehensive 
improvement  assislance  provided, 
unless  the  PHA  and  the  corporation 
provide  otherwise  by  contract. 

fc)  In  assessing  the  modernization 
needs  of  its  projects  for  purposes  of 
CIAP  apphcation  (or  other  grant 
mechanisms  estabhshed  by  the  Housing 
and  Community  Development  Act  of 
1987)  under  24  CFR  968.  PHAs  must 
consul!  with  the  tenant  management 
Cijrporation  with  reference  to  any 
project  managed  by  the  corporation,  m 
order  to  determine  the  modernization 
needs  of  resident-managed  projects. 
Evidence  of  this  required  consultation 
must  be  included  with  a  PHAs  initial 
submission  lo  HUD 

§§  964.39    Operating  aubskly.  preparation 
of  operating  budget,  operating  reserves 
and  retention  of  excess  revenues. 

ia)  Calculation  of  operating  subsidy 
Operating  subsidy  will  be  calculated 
separately  for  any  project  managed  by  a 
resident  management  corporation.  This 
subsidy  computation  will  be  the  same  as 
the  separate  computation  made  for  the 
balance  of  the  projects  in  the  PHA  in 
accordance  with  Part  990.  with  the 
following  exceptions; 

(1)  The  project  managed  by  a  resident 
management  corporation  wiU  have  an 
Allowable  Expense  Level  based  on  the 
actual  expenses  for  the  project  in  the 
fiscal  year  immediately  preceding 
management  under  this  subpart.  These 
expenditures  will  include  the  project's 
share  of  any  expenses  which  are 
overhead  or  centralized  PHA 
expenditures.  The  expenses  must 
represent  a  normal  year's  expenditures 
f  ir  the  project,  and  must  exclude  all 
expenditures  which  are  not  normal 
fiscal  year  expenditures  as  to  amount  or 
as  to  the  purpose  for  which  expended. 
Documentation  of  this  expense  level 
must  be  presented  with  the  pro|ecl 
budget  and  approved  by  HUD  Any 
protect  expenditures  funded  from  a 
source  of  income  other  than  operating 


subsidies  or  income  generated  by  the 
locally  owned  public  housing  program 
will  be  excluded  from  the  subsidy 
calculation.  For  budget  years  after  the 
first  budget  year  under  management  by 
the  resident  management  corporation, 
the  Allowable  Expense  Level  will  be 
calculated  as  it  is  for  all  other  projects, 
in  accordance  with  5  990,105(e)(5)  of  this 
chapter. 

(2)  The  resident  management 
corporation  project  will  estimate 
dwelling  rental  income  based  on  the 
rent  roll  of  the  project  immediately 
preceding  the  assumption  of 
management  responsibility  under  this 
subpart,  increased  by  the  estimate  of 
inflation  of  tenant  income  used  in 
calculating  PFS  subsidy. 

(3)  The  resident  management 
corporation  will  exclude,  from  its 
estimate  of  other  income,  any  increased 
income  directly  generated  by  activities 
by  the  corporation  or  facilities  operated 
by  the  corporation. 

(41  Any  reduction  in  the  subsidy  of  a 
PHA  that  occurs  as  a  result  of  fraud, 
waste,  or  mismanagement  by  the  PHA 
shall  not  affect  (he  subsidy  calculation 
for  the  resident  management 
corporation  project. 

(b)  Calculation  of  total  income  ami 
preparation  of  operating  budget  (1) 
Subject  to  paragraph  (cl  of  this  section, 
the  amount  of  funds  provided  by  a  PHA 
to  a  project  managed  by  a  resident 
management  corporation  under  this 
subpart  may  not  be  reduced  during  the 
three-year  penod  beginning  on  February 
5.  1988  or  on  such  later  date  as  a 
resident  management  corporation  first 
assumes  management  responsibility  for 
the  project. 

(2)  For  purposes  of  determining  the 
amount  of  funds  provided  to  a  project 
under  paragraph  |b)(l]  of  this  section, 
the  provision  of  technical  assistance  by 
the  PH.^  to  the  resident  management 
corporation  will  not  be  included. 

(3)  The  resident  management 
corporation  and  the  PfM  shall  submit  a 
separate  operating  budget.  Including  the 
calculation  of  operating  subsidy 
eligibility  in  accordance  with  paragraph 
|a)  of  this  section,  for  the  project 
managed  by  a  resident  management 
corporation  to  HUD  for  approval.  This 
budget  will  reflect  all  project 
expenditures  and  will  identify  which 
expenditure  are  related  to  the 
responsibilities  of  the  resident 
management  corporation  and  which  are 
related  to  functions  which  will  continue 
to  be  performed  by  the  PHA. 

(4)  Operatmg  reserves. 

(i)  Each  project  or  part  of  a  project 
that  is  operating  in  accordance  with  the 
ACC  amendment  relating  to  this  subpart 
and  m  accordance  with  a  contract 


vesting  maintenance  responsibilities  in 
the  resident  management  corporation 
will  have  transferred,  into  a  sub-account 
of  the  operating  reserve  of  the  host  PHA, 
an  operating  reser\'e  Where  ail 
maintenance  responsibilities  for  the 
resident-managed  project  are  the 
responsibility  of  the  corporation,  (he 
amount  of  the  reserve  made  available  to 
projects  under  this  subpart  will  be  the 
per  unit  cost  amount  available  in  the 
PHA  operating  reserve,  exclusive  of  all 
inventonea.  prepaids  and  receivables  (at 
the  end  of  the  PHA  fiscal  year  precedmg 
implementation),  multiplied  by  the 
number  of  units  in  the  project  operated 
m  accordance  with  the  provisions  of  this 
subpart.  Where  some,  but  not  all. 
maintenance  rctponsibilities  are  vested 
in  the  resident  management  corporation, 
the  contract  may  provide  for  an 
appropriately  reduced  portion  of  the 
operating  reserve  to  be  transferred  into 
the  corporation's  sub-account. 

(ii)  The  use  of  the  reserve  will  be 
subject  to  alt  administrative  procedures 
applicable  lo  the  conventionally  owned 
public  housing  program.  Any 
expenditure  of  funds  from  the  reserve 
will  be  for  eligible  expenditures  which 
are  incorporated  into  an  operating 
budget  subject  to  approval  by  Hl'D 

(iii)  Investment  of  funds  held  in  the 
reserve  will  be  in  accordance  with  the 
provisions  of  Chapter  4  of  the  Financial 
Management  Handbook.  74''6.1  REV  > 
and  interest  generated  will  be  included 
in  the  calculation  of  operatmg  subsidy  in 
accordance  with  24  CVK  Part  990. 

(c)  Adjustments  to  total  income.  (1 ) 
Operating  subsidy  calculated  in 
accordance  with  S  9f>4,39(al  will  reflect 
changes  in  inflation,  utility  rates  and 
consumption,  and  changes  in  the 
number  of  units  in  the  resident 
management  project. 

(2)  In  addition  to  the  amount  of 
income  derived  from  the  project  (from 
sources  such  as  rents  and  charges)  and 
the  operating  subsidy  calculated  in 
accordance  with  paragraph  (a)  of  this 
section,  the  ccmtraci  may  specify  that 
income  be  provided  to  the  project  from 
other  sources  of  income  of  the  PHA. 

(3)  The  following  conditions  may  not 
affect  the  amounts  lo  be  provided  to  a 
project  managed  by  a  resident 
management  corporation  under  this 
subpart: 

(i)  Any  reduction  in  the  total  income 
of  a  PHA  that  occurs  as  a  result  of  fraud, 
waste,  or  mismanagement  by  the  PHA. 

(ii)  Any  change  in  the  total  income  of 
a  PHA  that  occurs  as  a  result  of  project- 
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specific  characteristics  that  are  not 
shared  by  the  project  managed  by  the 
corporation  under  this  subpart. 

(d)  Retention  of  excess  revenues.  Any 
income  generated  by  a  resident 
management  corporation  that  exceeds 
the  income  estimated  for  the  income 
category  involved  in  accordance  with 

%  964.35(c)  must  be  excluded  in 
subsequent  years  In  calculating: 

(1)  The  operating  subsidy  provided  to 
a  PHA  under  Part  990  of  this  Chapter. 

(2)  The  funds  provided  by  the  PHA  lo 
the  resident  management  corporation. 

(e)  Use  of  retained  revenues.  Any 
revenues  retained  by  a  resident 
management  corporation  under 
paragraph  (dj  of  this  section  may  only 
be  used  for  purposes  of  improving  the 
maintenance  and  operation  of  the 
project,  establishing  business 
enterprises  that  employ  residents  of 
public  housing,  or  acquiring  additional 
dwelling  units  for  lower  income  families. 
Units  acquired  by  the  resident 
management  corporation  wfU  not  be 
eligible  for  payment  of  operating 
subsidy, 

§  964.41     Waiver  of  HUD  requirements. 

(a)  Waiver  conditions.  Upon  the  joint 
request  of  a  resident  management 
corporation  and  the  PHA,  HUD  may 
waive  any  requirement  that  HUD  has 
established  and  that  is  not  required  by 
law.  if  HUD  determines,  after 
consultation  with  the  resident 
management  corporation  and  the  PHA. 
that  the  requirement  unnecessarily 
increases  the  costs  to  the  project  or 
restricts  the  income  of  the  project:  and 
that  (he  waiver  would  be  consistent 
with  the  management  contract  and  any 
applicable  collective  bargaining 
agreement.  Any  waiver  granted  to  a 
resident  management  corporation  under 
this  section  will  apply  as  well  to  the 
PHA  to  the  extent  the  waiver  affects  the 
PHA's  remaining  responsibilities 
relating  to  the  corporation's  project. 

(b)  Notice  and  opportunity  for 
comment.  HUD  may  grant  a  waiver 
under  paragraph  (a)  of  this  section  only 
after  requiring  the  PHA  to  provide 
notice  lo  the  residents  whom  the  waiver 
would  affect  and  giving  them  at  least  30 
days  to  comment  on  it.  Notice  under 
paragraph  (b)  of  this  section  may  be 
served  by  any  or  all  of  the  following 
means,  as  HUD  determines  appropriate: 

(1)  First  class  mail  addressed  to  each 
affected  resident. 

(2)  Delivery  to  the  unit  of  each 
affected  reaidenl. 


(3j  In  the  case  of  high-rise  buildings. 
posting  in  one  or  more  conspicuous 
locations  In  any  building  in  which 
affected  residents  live. 

Ic)  Role  of  PHAs  and  resident 
management  corporations.  {!)  All 
resident  comments  must  be  sent  to  the 
PHA.  The  PHA  must  summarize  the 
comments,  prepare  (at  its  option)  a 
recommended  response  to  the 
comments,  and  provide  the  resident 
management  corporation  an  opportunity 
to  prepare  a  recommended  response  to 
the  comments.  The  PHA  must  send  to 
HUD  all  the  tenant  comments  received, 
along  with  the  summary  of  comments 
prepared  by  the  PHA  and  the 
recommendations  (if  any)  of  the  PflA 
and  the  resident  management 
corporation  for  the  disposition  of  the 
comments. 

(2)  The  PHA  must  carry  out  such 
responsibilities  with  respect  to  the 
determination  of  whether  to  grant  a 
waiver  under  paragraph  (a)  of  this 
section  as  HUD  may  prescribe  in 
administrative  instructions.  These 
responsibilities  will  include  the  ser\-ice 
of  notice  on  affected  tenants  under 
paragraphs  (b)  and  (c)  of  this  section. 

(d)  Action  on  resident  comments. 
HUD  will  give  careful  consideration  to 
all  resident  comments  received  within 
the  comment  period  provided  under 
paragraph  (b)  of  this  section.  HUD. 
through  the  PHA.  will  provide  written 
notice  of  its  final  decision  on  the 
proposed  waiver,  including  written 
responses  to  the  resident  comments. 
served  in  the  same  manner  and  upon  the 
same  resident  population  as  the  original 
notice  under  paragraph  (b)  of  this 
section  was  served. 

(e)  Waiver  to  permit  employment. 
Upon  the  request  of  a  resident 
management  corporation,  HUD  may. 
subject  to  the  terms  and  procedures  of 
any  applicable  collective  bargaining 
agreement,  permit  residents  of  the 
project  to  volunteer  a  portion  of  their 
labor. 

(f)  Exceptions.  HUD  may  not  waive 
any  regulator>'  or  other  requirement 
under  paragraph  (a)  of  this  section  with 
respect  to  the  following: 

(1)  Income  eligibility  for  purposes  of 
$  5  913.104  and  913.105  of  this  Chapter. 

(2)  rental  payments  under  §  913.107  of 
this  Chapter, 

(3)  tenant  or  applicant  protections 
under  this  Chapter  or  other  applicable 
laws. 

(4)  employee  organizing  rights,  or 


(5)  the  rights  of  employees  under 
collective  bargaining  agreements. 

^  946.43     Audit  and  administrative 
requirements. 

(a)  Annual  audit  of  books  and  records. 
The  financial  statements  of  a  resident 
management  corporation  managing  a 
project  under  this  subpart  must  be 
audited  annually  by  a  licensed  certified 
public  accountant,  designated  by  the 
resident  management  corporation,  in 
accordance  with  generally  accepted 
government  audit  standards.  A  written 
report  of  each  audit  must  be  forwarded 
to  HUD  and  the  PIHA  within  30  days  of 
issuance. 

(b)  Relationship  to  other  authorities. 
The  requirements  of  paragraph  (a)  of 
this  section  are  in  addition  to  any  other 
Federal  law  or  other  requirement  that 
would  apply  to  the  availability  and 
audit  of  books  and  records  of  resident 
management  corporations  under  this 
part. 

(c)  Except  as  modified  by  this  part, 
resident  management  corporations  must 
comply  with  the  requirements  of  OMD 
Circulars  A-110  and  A-122.  as 
applicable. 

§  946.45    Technical  ssslstance. 

(a)  Nature  of  assistance.  To  the  exteni 
that  budget  authority  is  available.  HUD 
will  provide  financial  assistance  to 
resident  management  corporations  or 
resident  councils  that  obtain,  by 
contract  or  otherwise,  technical 
assistance  for  the  development  of 
resident  management  entities,  including 
the  formation  of  these  entities:  the 
development  of  the  management 
capability  of  newly  formed  or  existing 
entities;  the  identification  of  the  social 
support  needs  of  residents  of  projects, 
and  the  securing  of  this  support:  and  a 
wide  range  of  activities  to  further  the 
purposes  of  this  subpart  In  determining 
the  amount  of  any  technical  assistance 
grant.  HUD  will  take  into  consideration 
the  size  of  the  resident-managed  project 
and  the  anticipated  complexity  of  the 
proposed  change  lo  resident 
management. 

(b)  Maximum  amount  of  assistance. 
The  assistance  referred  to  in  paragraph 
(a)  of  this  section  may  not  exceed 
SIOO.OOO  with  respect  to  any  project 

Dated:  August  30. 1988. 
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|FR  Doc.  8»-20ie?  Ftled  9-6-68:  8:45  smj 
BtLLING  CODE  4210-3>«l 


Wednesday 
September  7,   1988 
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Department  of  the 
Interior 

Minerals  Management  Service 

South  Atlantic  OCS  Lease  Sale  108;  Call 
for  Information  and  Nominations  and 
Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement;  Notice 
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UNITED  STATES 

DEPARTMENT  OF  THE  INTERIOR 

MINERALS  MANAGEMENT  SERVICE 

South  Atlantic 

DCS  Lease  Sale  108 

Call  for  Information  and  Nominations 

and 

Notice  of  Intent  to  Prepare  an  Environmental  Impact  Statement 


CALL  FOR  INFORMATION  AND  NOMINATIOWS 


Purpose  of  Call 


The  purpose  of  the  Cal 
Secretary  of  the  Inter 
with  regard  to  Outer  C 
sale,  located  in  the  S 
scheduled  for  October 
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Interior  for  future  de 
the  OCS  Lands  Act,  as 
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that  all 
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Description  of  Area 


The  general  area  of  this  Call  is  offshore  the  States  of  North 
Carolina,  South  Carolina,  Georgia,  and  Florida. 

The  area  available  for  nominations  and  comments  consists  of 
approximately  13,400  whole  and  partial  blocks  (about  76  million 
acres)  and  is  outlined  on  the  map  at  the  end  of  this  Call.   To 
assist  in  focusing  on  promising  acreage,  the  attached  map  outlines 
the  Minerals  Management  Service  (MMS)  interpretation  of  the  area  of 
hydrocarbon  potential.   Although  primary  consideration  will  be 
given  to  those  blocks  included  in  the  area  of  hydrocarbon 
potential,  respondents  may  nominate  and  are  asked  to  comment  on  any 
acreage  within  the  entire  Call  area.   A  more  detailed  map  of  the 
Call  area  (hereinafter  referred  to  as  the  Call  map)  and  a  complete 
list  of  Official  Protraction  Diagrams  (OPD's)  are  available  from 
the  Regional  Supervisor,  Leasing  and  Environment,  Atlantic  OCS 
Region,  MMS ,  1951  Kidwell  Drive,  Suite  601,  Vienna,  Virginia  22180, 
telephone  (703)  285-2165.   Existing  leases  are  included  in  the  Call 
since  they  may  expire  or  be  relinquished  before  the  proposed  sale. 
The  OPD's  may  be  purchased  from  the  Regional  Supervisor  for  S2  each 
(checks  or  drafts  payable  to  the  U.  S.  Department  of  the 
Interior — MMS) . 
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Areas  Deferred  from  this  Call  (or  Highlighted  in  the  5-Year 

Program) 

Based  on  decisions  made  in  the  5-year  program,  the  following  areas 
are  either  deferred  from  this  Call  or  are  highlighted  for  special 
consideration  during  the  presale  process  for  this  sale: 

A  minimum  of  15  nautical  miles,  or,  where  further 
offshore,  areas  of  low  potential; 

The  Gray's  Reef  National  Marine  Sanctuary; 

The  National  Aeronautics  and  Space  Administration 
Flight  Clearance  Zone  offshore  Cape  Kennedy  in  the 
South  Atlantic  (except  121  blocks  highlighted  for 
special  presale  consideration) . 

Instructions  on  Call 

Respondents  are  asked  to  nominate  any  or  all  of  the  Federal  blocks 
within  the  Call  area  that  they  wish  to  have  included  in  Sale  108. 
Although  the  identities  of  those  submitting  nominations  become  a 
matter  of  public  record,  the  individual  indications  of  interest  are 
considered  proprietary. 

Those  indicating  such  interest  are  reguired  to  do  so  on  the  Call 
map,  available  free  from  the  Regional  Supervisor,  Leasing  and 
Environment,  at  the  address  stated  under  "Description  of  Area." 
Interest  should  be  shown  by  outlining  the  area(s)  of  interest 
along  block  lines.   A  detailed  list  of  whole  and  partial  blocks 
nominated  (by  OCS  Official  Protraction  Diagram  designations) 
should  be  submitted  to  ensure  correct  interpretation  of  nomina- 
t  ions . 


It  should  be  emphasized,  that  generally,  the  Area  Identification 
will  include  those  blocks  nominated  in  response  to  this  Call. 
Respondents  should  rank  areas  in  which  they  have  expressed  interest 
according  to  priority  of  their  interest  (e.g.,  priority  1  (high), 
2,  or  3).   If  there  are  areas  within  the  Call  area  in  which 
respondents  have  no  interest,  no  priority  should  be  assigned  to 
them.   Areas  where  interest  has  been  indicated  but  on  which 
respondents  have  not  indicated  any  priorities  will  be  considered 
priority  3.   The  telephone  number  and  name  of  a  person  to  contact 
in  the  respondent's  organization  for  additional  information  should 
be  included.   Again,  information  concerning  both  location  and 
priority  of  interest  submitted  by  individual  companies  will  be  held 
proprietary  and  will  help  determine  the  areas  to  be  analyzed  in  the 
Environmental  Impact  Statement  (EIS) .   In  addition  to  the  indica- 
tions of  interest  by  respondents,  further  considerations  of  areas 
for  analysis  in  the  EIS  will  be  based  on  hydrocarbon  potential  and 
environmental,  economic,  and  multiple-use  conditions. 
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Indications  of  interest  and  comments  should  be  received  within 
45  days  following  publication  of  this  Call  in  the  Federal  Register 
to  ensure  inclusion  in  the  decision  process  for  Area  Identifica- 
tion.  Responses  should  be  sent  in  envelopes  labeled  "Nominations 
for  Proposed  Lease  Sale  108,  South  Atlantic"  or  "Comn'.ents  on  the 
Call  for  Information  and  Nominations  for  Proposed  Lease  Sale  108, 
South  Atlantic."   The  standard  Call  ir.ap  and  indications  of  interest 
and/or  comments  must  be  submitted  to  the  Regional  Supervisor, 
Leasing  and  Environment,  at  the  address  stated  under  "Description 
of  Area . " 

Use  of  Information  from  Call 


Information  submitted  in  response  to  this  Call  w 
several  purposes.   First,  responses  will  be  used 
areas  of  potential  for  oil  and  gas  development, 
on  possible  adverse  effects  and  use  conflicts  wi 
analysis  of  environmental  impacts  in  and  near  th 
Together,  these  two  considerations  will  allow  a 
determination  of  the  potential  advantages  and  di 
and  gas  exploration  and  development  to  the  regio 
This  will  make  possible  key  decisions  in  connect 
step  in  the  leasing  process--the  Area  Identifica 
conflicts  by  deferring  blocks  where  there  is  suf 
to  justify  that  action.   Area  Identification  is 
preliminary  step  in  the  selection  of  the  area  to 
the  EIS.   The  Area  Identification  is  scheduled  f 
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A  third  purpose  for  this  Notice  is  to  solicit  comments  as  part  of 
the  scoping  process  for  the  EIS.   Also  included  in  the  scoping 
process  will  be  a  series  of  public  meetings  and  an  additional 
formal  written  comm.ent  period.   A  Notice  of  Intent  to  Prepare  an 
EIS  and  a  more  detailed  description  of  the  scoping  process  for 
this  proposed  sale  is  included  below.   As  a  result  of  the  scoping 
process,  a  number  of  alternatives  to  the  proposed  action  will  be 
identified  and  analyzed  in  the  EIS.   Fourth,  comments  may  be  used 
in  developing  lease  terms  and  conditions  to  assure  safe  offshore 
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operations.   Fifth,  comments  may  be  used  in  understanding  and 
considering  ways  to  avoid  or  mitigate  potential  conflicts  between 
offshore  oil  and  gas  activities  and  the  Coastal  Management  Plans 
of  affected  States. 


Existing  Information 
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In  addition,  a  program  status  report  for  continuing  studies  in 
this  area  can  be  obtained  frcm  the  Chief,  Environmental  Studies 
Unit,  Atlantic  OCS  Region  (see  address  under  "Description  of 
Area")  or  by  telephone  at  (703)  285-2728. 

Summary  Reports  and  Indices  and  technical  and  geological  reports 
are  available  for  review  at  the  MMS,  Atlantic  OCS  Region  (see 
address  under  "Description  of  Area").   Copies  of  the  Atlantic  OCS 
Regional  Summary  Reports  and  Indices  may  also  be  obtained  from  the 
OCS  Information  Program,  MMS,  1951  Kidwell  Drive,  Suite  601, 
Vienna,  Virginia  22180. 


Tentative  Schedule 
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iling  areas  to  be  offered  for  competitive 
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on,  date,  and  time  bids  will  be  received  and 


The  following  is  a  list  of  tentative  milestones  which  will  precede 
the  sale: 


Milestones 

Comments  Due  on  the  Call 


Date 

October  1988 
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Area  Identification 

Draft  EIS  Published 

Public  Hearings  on  Draft  EIS 

Final  EIS  Published 

Proposed  Notice  of  Sale  Issued 

Governor's  Comments  Due  on 
Proposed  Notice 

Final  Notice  of  Sale  Published 

Sale 


December  1988 
Septer-.ber  1989 
October  1989 
March  1990 
May  1990 
July  1990 

September  1990 
October  1990 


NOTICE  OF  INTENT  TO  PREPARE  AN  ENVIRONMENTAL  IMPACT  STATEMENT 

Purpose  of  Notice  of  Intent 

Pursuant  to  the  regulations  (40  CFR  1501.7)  implementing  the 
procedural  provisions  of  the  National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.),  as  amended,  the  MMS  is  announcing 
its  intent  to  prepare  an  EIS  regarding  the  oil  and  gas  leasing 
proposal  known  as  South  Atlantic  OCS  Lease  Sale  108.   The  Notice 
of  Intent  also  serves  to  announce  the  scoping  process  which  will 
be  followed  for  this  EIS.   Throughout  the  scoping  process,  Federal, 
State,  and  local  governments  and  other  interested  parties  aid  the 
MMS  in  determining  the  significant  issues  and  alternatives  to  be 
analyzed  in  the  EIS. 

The  EIS  analysis  will  focus  on  the  potential  environmental  effects 
of  leasing,  exploration,  and  ultimately  development  of  the  blocks 
included  in  the  Area  Identification  as  the  proposed  area  of  the 
Federal  action.   Alternatives  to  the  proposal  which  may  be 
considered  are  to  delay  the  sale,  cancel  the  sale,  or  modify  the 
sale. 

Instructions  on  Notice  of  Intent 

Federal,  State,  and  local  governments  and  other  interested  parties 
are  asked  to  send  their  written  comments  on  the  scope  of  the  EIS, 
significant  issues  which  should  be  addressed,  and  alternatives  that 
should  be  considered  to  the  Regional  Supervisor,  Leasing  and 
Environment,  Atlantic  OCS  Region,  at  the  address  stated  under 
"Description  of  Area"  above.   Comments  should  be  enclosed  in  an 
envelope  labeled  "Comments  on  the  Notice  of  Intent  to  Prepare  an 
EIS  for  Proposed  Lease  Sale  108,  South  Atlantic." 
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Comments  are  due  no  later  than  45  days  from  publication  of  this 
notice.   Also,  scoping  meetings  will  be  held  in  appropriate 
locations  for  the  purpose  of  obtaining  additional  comments  and 
information  regarding  the  scope  of  the  EIS.   The  times  and 
locations  of  these  scoping  meetings  will  be  announced  at  a  future 
date  in  the  Federal  Register  and  by  press  release. 


Approved: 


''Dif-ectorr  Minerals   Kanagement    Service 
Wm.   D.   Bettenberg  / 


IL 


fiCllNS  Assistant  ^fecretary   -   Land   and  Minerals  Management 
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DEPARTMENT  OF  THE  INTERIOR 

Fisti  and  Wildlife  Service 

SOCFRPart  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Endangered  Status  for  the 
Alabama  Cave  Shrimp,  Palaemonias 
Alabamae 

AGEWCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION  Final  rule. 

SUMMARY  The  Service  determines  the 
Alabama  cave  shrimp.  Palaemonias 
alabamae.  to  be  an  endangered  species 
under  the  authority  contained  in  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act),  This  obligate  cave 
dweller  has  been  found  m  only  two 
caves.  Shelta  and  Bobcat,  in  Madison 
County.  Alabama.  Groundwater 
contamination,  low  population  levels, 
and  collecting  represent  major  threats  to 
this  small  shrimp.  The  shrimp  was  not 
observed  in  Shelta  Cave  during  the 
biweekly  surveys  of  aquatic  cave  life 
over  a  twelve  month  period.  In  Bobcat 
Cave,  only  two  or  three  shrimp  have 
been  observed  on  any  single  visit.  This 
determination  implements  the  protection 
of  the  Act  fur  the  Alabama  cave  shrimp. 
EFFECTIVE  DATE:  October  7.  1988. 
ADDRESS  The  complete  file  for  this  rule 
IS  available  for  inspection  by 
appointment  during  normal  business 
hours  a(  the  |ackson.  Mississippi.  Field 
Office.  US.  Fish  and  Wildlife  Service, 
[dckson  Myll  Office  Center.  Suite  316. 
300  Wuodruw  Wilson  Avenue.  Jackson. 
Mis<;issippi  39213. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr  lamps  H.  Stewart  <i(  the  above 
address  IWn/965-4900,  FTS  490-4900). 
SUPPtEMENTARY  INFORMATION; 
Bdckground 

The  Alabama  cave  shrimp. 
Palaemonias  alabamae.  is  an  albinislic 
cave  shrimp  known  from  only  two  caves 
in  Madison  County.  Alabama,  ((.E. 
Cooper,  pers.  comm.).  This  obligate  cave 
shrimp  was  first  collected  in  1958  by  Dr. 
Thomas  Poulson  and  described  in  1961 
by  A.E.  Smalley  from  a  series  of  20 
shrimp  collected  in  Shelta  Cave  (Cooper 
1975).  The  Alabama  cave  shrimp  is 
colorless  and  largely  transparent  with  a 
total  length  of  up  to  20  mm  (0.8  in.) 
ICooper  1975;  Smalley  1961).  The  only 
other  species  oi  Palaemonias  is  the 
endangered  Kentucky  cave  shrimp.  P. 
ganten.  known  only  from  Mammoth 
Cave.  Kentucky.  Palaemonias  alabamae 
is  very  similar  to  P.  ganten.  but  is 
smaller  in  size,  has  a  shorter  rostrum, 
generally  lacks  ventral  rostral  spines 


and  has  fewer  dorsaJ  rostral  spines 
(Smalley  1901). 

A  search  of  over  200  caves  in  north 
Alabama  has  failed  to  find  the  Alabama 
cave  shrimp  anywhere  but  at  the  two 
localities  (J.E.  Cooper,  pers.  comm.).  The 
type  locality,  Shelta  Cave,  lies  witbin 
the  northwest  limits  of  Hunlsville. 
Alabama.  It  is  located  in  Warsaw 
limestone  of  Mississippian  age  in  the 
interior  Low  Plateau  (Cooper  1975). 
Shelta  Cave  consists  of  three  large 
rooms  with  smaller  alcoves.  Water  is 
present  in  all  of  the  cave  areas  during 
wet  periods  of  the  year.  Water  levels 
fluctuate  several  fee!  during  the  year 
and  some  areas  of  the  cave  become 
seasonally  drj'.  The  (wo  pit  entrances  to 
Shelta  Cave  are  owned  by  the  National 
Speleological  Society  and  are  gated  to 
control  activity  In  the  cave.  The  only 
other  known  population  is  in  Bobcat 
Cave,  located  on  Redstone  Arsenal, 
under  the  control  of  the  US.  Army. 

The  available  information  indicates 
the  population  in  Shelta  Cave  has 
dechned  and  may  be  extirpated.  Over 
an  11-year  period.  Cooper  and  others 
collected  or  observed  from  one  to  25 
shrimp  on  each  of  19  visits  (Cooper 
1975).  On  two  of  these  visits  the  shrimp 
were  not  counted,  but  described  as 
plentiful.  During  the  period  from 
December  1985  to  April  1986,  biologists 
made  monthly  trips  to  observe  aquatic 
life  in  Shelta  Cave  but  did  not  find  any 
shrimp.  In  April  1986,  a  study  to  obsen-e 
aquatic  life  in  Shelta  Cave  twice  a 
month  for  one  year  was  initiated.  No 
cave  shrimp  were  observed  in  Shelta 
Cave  during  this  period. 

Threatened  status  was  proposed  for 
the  Alabama  cave  shrimp  on  lanuary  12. 
1977  (42  FR  2507).  That  proposal  was 
withdrawn  on  December  10,  1979  (44  FR 
70796).  for  administrative  reasons 
Btemining  frt3m  new  listing  requirements 
of  the  1978  amendments  to  the  Act.  This 
species  was  proposed  for  endangered 
status  on  November  19.  1987  (52  FR 
4457B-44580). 

Summiiry  of  Comments  and 
Recommendaliuns 

In  the  November  19. 1987.  proposed 
rule  and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
Ihat  might  contribute  to  the  devek»pmenl 
of  a  final  rule.  Appropriate  State 
agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  A 
newspaper  notice  was  published  in  The 
Birmingham  News  and  in  The  Muntsvilte 
Times  on  December  13.  1987,  and  in  The 
Huntsville  News  on  December  14. 1987. 
which  invited  general  public  cominent. 


Four  comments  were  received.  One 
Federal  agency  saw  no  impact  to  their 
program  by  the  proposal.  The  proposal 
was  supported  by  the  other  three 
commentcrs.  including  a  Federal  agency, 
the  national  conservation  organization 
that  owns  Shelta  Cave,  and  by  a 
professional  biologist.  Two  of  Ihese 
coramenters  provided  additional  data- 
After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  Alabama  cave  shrimp 
\Pahemonias  alabamae)  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  seclion  4(a)(ll  of 
the  Endangered  Species  Act  (16  U  S.C. 
1531  e^se^.)  and  regulations  (50  CFR 
Part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
the  Alabama  cave  shrimp  [Palaemonias 
alabamae]  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  The  only  known 
populations  of  Alabama  cave  shrimp 
occur  in  Shelta  and  Bobcal  Caves.  The 
only  population  trend  data  is  discussed 
in  the  "Background"  section. 
Groundwater  contamination  represents 
a  major  threat  to  this  cave-dwelling 
species.  Both  caves  are  within  the 
Huntsville  Spring  Branch  and  Indian 
Creek  dr.nnages,  known  areas  of  DDT 
contamination  (Envu-onmental 
Protection  Agency  1986).  They  are  not 
known  to  be  in  the  direct  path  of  the 
contaminated  flow  at  the  present  time. 
In  any  area  where  sinkholes  occur, 
however,  surface  pollutants  can  easily 
and  rapidly  enter  the  sub-surface 
aquifer. 

B  Overulilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Apparent  low  reproductive 
abihties.  confined  habitat,  and  inabilily 
lo  elude  captors  make  Ihe  Alabama 
cave  shrimp  very  susceptible  lo 
collecting.  Cooper  (1975)  found  only 
eight  attached  eggs  on  Alabama  cave 
shrimp  Hnd  indicated  this  species 
produced  only  one-third  lo  one-half  as 
many  eggs  as  females  of  the  endangered 
Kentucky  cave  shrimp.  Other  cave 
species  are  known  to  have  extremely 
tow  reproductive  rates  compared  to 
closely  related  surface  species  (Poulson 
1961;  Cooper  1975).  As  a  result,  any 
collection  of  adults  can  significantly 
affect  population  levels.  There  are  few 
known  collections  of  the  Alabama  cave 
shrimp,  and  these  were  made  when  the 
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species  was  apparently  more  common 
(see  Background). 

C.  Disease  and  Predatian.  The 
Alabama  cave  shrimp  occurs  vnth  the 
southern  cavefish.  Typblichthys 
subterraneus.  the  cave  salamander. 
Cyritiaphilus  palJeucvs.  and  the  cave 
crayfish.  AviUcambarus  fonesi  in  one  or 
both  caves  (Cooper  1975).  It  is  probable 
that  all  three  prey  upon  young  cave 
shrimp  (Ban- and  Kuehne  1971;  Cooper 
1975). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  Alabama 
Department  of  Conservation  and 
Natural  Rewmroes  recognizes  the 
Alabama  cave  shrimp  as  a  "species  of 
special  concern"  but  does  not  provide 
any  legal  protection  (Bouchard  1976). 
Shelta  Cave  is  owned  by  the  National 
Speleological  Society  and  is  currently 
gated  to  exclude  unauthorized  visitors. 
Bobcat  Cave  is  owned  by  Redstone 
Arsenal  and  admittance  is  controlled. 
While  admittance  to  the  caves  is 
restricted  by  the  owners,  adequate 
regulations  do  not  exist  lo  discourage 
collection  of  the  species  by  those  who 
are  able  to  gain  entrance  to  the  caves. 

E.  Other  natural  or  monmode  factors 
affecting  its  continued  existence.  Its 
very  small  population  levels  and  low 
reproductive  capabilities  are  natural 
limitations  to  the  ability  of  this  species 
lo  recover  from  any  adversity.  Only  two 
populations  are  known,  and  no  shrimp 
have  been  observed  in  Shelta  Cave 
despite  twice  monthly  observ-ations  of 
the  aquatic  fauna  for  almost  a  year. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  detennining  lo  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  Alabama 
cave  shrimp  as  an  endangered  species. 
Endangered  status  was  chosen  because 
the  species  has  only  been  found  in  two 
caves  and  is  in  obvious  decline  in  one  of 
these  caves.  Therefore,  the  species 
requires  the  greatest  possible  protection 
under  the  Act.  The  reason  critical 
habilat  is  not  designated  is  discussed  in 
the  next  section. 

Critical  Habitat 

Seclion  4(a)(3)  of  the  Act,  as  amended, 
requires  that  (o  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  a(  the 
time  the  species  is  determined  lo  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  this  species  at  this 
time.  As  discussed  under  Factor  B  in  Ihe 
"Summary  of  Factors  Affecting  the 
Species",  the  Alabama  cave  shrimp  is 


endangered  by  taking,  an  activity 
diffcuU  lo  prevent  Publication  of  critical 
habilal  descriptions  would  make  this 
species  even  more  vulnerable  and 
increase  enforcement  problems.  All 
involved  parties  and  land  owners  have 
been  notified  of  the  Icoation  and 
importance  of  protecting  this  species' 
habitat.  Protection  of  this  species' 
habitat  will  be  addressed  through  the 
recovery  process  and  through  the 
section  7  jeopardy  standard.  Therefore, 
it  would  not  be  prudent  to  dete.Tnine 
critical  habitat  for  the  Alabama  cave 
shrimp  at  this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition. 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies.  group:i.  and 
individuals.  The  Endangerec  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  Examples  of 
recovery  actions  that  might  be 
implemented  include  management 
agreements  with  Redstone  Arsenal  and 
cooperation  with  the  National 
Speleological  Society  to  protect  existing 
populations  of  this  shrimp,  studies  to 
understand  the  groundwater  recharge 
patterns,  and  attempts  to  develop 
safeguards  against  potentiatly  damaging 
contamination  of  groundwater  entering 
the  caves.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
for  threatened  and  with  respect  lo  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  ieopardtze  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  cnlicat 
habitat.  If  a  Federal  action  may 
adversely  affect  a  listed  species  or  its 
critical  habitat  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service. 


Federal  involvement  with  this  species 
is  expected  to  be  minima).  The 
continuing  development  of  this  region 
could  lead  to  sub-surface  water 
degradation  that  may  involve  the 
Environmental  Protection  Agency  or 
other  agencies  with  jurisdiction  over 
groundwater.  The  Federal  Housing 
Authority  may  be  required  to  consuli 
with  the  Service  on  Federal  loans  for 
housing  development  within  the  ca^-e's 
recharge  area.  Development  on 
Redstone  Arsenal  may  require 
con.sultation  with  the  LLS  Army. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take, 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carrj'.  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CF-"R  17.22 
and  17.23.  Such  permits  are  available  fur 
scientific  purposes,  to  enhance  the 
propdgation  or  survival  of  the  species. 
and/or  for  incidental  take  in  cormection 
with  otherwise  lawful  activities.  In  somt.' 
instances,  permits  may  be  issued  during 
a  specified  period  of  time  to  relieve 
undue  economic  hardship  that  would  be 
suffered  if  such  relief  were  not 
available. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  as  defined  under  the 
authority  of  the  National  Environmenla! 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service  s  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 

References  Cited 

Barr.  T.C  Ir..  and  R.A.  Kuehne.  1971- 
EcoloBical  studies  io  the  Mammoth  Cave 
System  of  Kentucky  U.  The  ecosystem. 
In1ern«Iional  loumal  of  Speleolojiy  26(1);47- 
96. 

Bouchard.  R.W.  1976.  Crayfishes  and 
shrimpfl.  pp.  14-20.  In:  H.  Dosrhung  (ed). 


34698    Federal  Register  /  Vol.  53.  No.  173  /  Wednesday.  September  7.  1988  /  Rules  and  Regulations 


Fn  l.ir.i--"'t  and  Threatsned  PUnls  and 
Aninidis  of  AUbama.  Alabama  Museum  of 
Natural  History  Bulleun  No.  2,  92  pp. 

Cooper,  j.E.  1975.  Ecological  and  behavioral 
studies  in  Sheila  Cave.  Alabama,  with 
emphasis  on  decapod  crusraceans.  Ph.D. 
Dissertation  University  of  Michigan. 
L'niversity  Microfilm  International.  Ann 
Arbor.  Michigan  364  pp. 

Elnvironmenial  Protection  Agency.  1986. 
Report  on  the  remedial  action  to  isolate  DDT 
from  people  and  the  environment  in  the 
Hunfsville  Spring  Branch-Indian  Creek 
System  Wheeler  Reservoir.  Alabama.  EPA. 
Region  tV.  Atlanta,  Georgia.  38  pp  + 
appendices. 

PouUon.  T  L  1961  Cave  adaptation*  in 
AmblyopBid  fishes.  Ph.D  Dissertation 
University  of  Michigan.  University  Microfilm 
International.  Ann  Arbor.  Michigan,  IftS  pp. 


Smattey.  A.E.  1961.  A  new  cave  shrimp 
from  Southeastern  United  Stales  (Decapod, 
Alyidae).  Crustaceana  IIlt2);127-130. 

Author 

The  primai7  author  of  this  finul  rule  is 
lames  H.  Stewart  (see  A0ORE8S  section] 
[601/965-1900,  rrS  490-lWO). 

List  of  Subjects  In  50  CFR  Part  17 

Elndangered  and  threatened  wildlife. 
Fish.  Marine  mammals.  Plants 
(agriculturp). 

Regulation  Promulgation 

Accordingly.  Part  17.  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 


PART  17— (AMENDED) 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub  L  93-205.  87  Slat  B64;  Pub. 
L  M>3S9.  90  StsI  911;  Pub.  L  95-632.  92  Slal. 
3751:  Pub.  L  96-159,  93  Stat.  1225:  Pub,  L  97- 
304.  96  Stat.  1411  (16  U  SC1S31  ef  se?.):  Pub 
L  99-62S,  100  Stat.  3500  ( 1986),  unless 
olherwifte  noted. 

2.  Amend  i  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 

"CRUST ACEANS".  to  the  Ust  of 
Endangered  and  Threatened  Wildlife: 

i  1 7. 1 1     Endangered  and  threatened 
wltdllfe. 


(h)" 


CC)tr\tr^y\  name 


Sdenttfic  name 


Mistonc  ranpa 


V9netxfli« 
poputaDon 


When       Crmcat      Spec^ 


CflUSTACEANS 


Pgisernonas  aiabamae 


U.SA(AU" 


Dated:  August  11, 1988 
Susan  Recce, 

Ass  I  slant  Secretary  for  Fish  and  WildHfe  and 
Parks. 
IFR  Doc.  88-20297  Filed  9-6-88:  8:45  am) 

SILUNO  COOC  UtO-SS-H 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Threatened  Status  for 
Marshallla  mohrtl 

agency:  Fish  and  Wildlife  Sen.'ice. 

Interior. 

ACTION:  Final  ruie. 


SUMMARY:  The  Service  determines  a 

plant.  Marshaiha  mobrii  (Mohr's 
Barbarag-buttons).  to  be  a  threatened 
species  under  the  authority  contained  in 
the  Endangered  Species  .^(  t  of  1973.  as 
amended  [Ad!  MarshaHia  mohnt  is 
currently  known  from  13  sites  in  north 
Alabama  flhree  counties)  and  one  site  in 
northwest  Geon^ia.  Five  of  these 
populations  are  confined  to  roadside 
rights-of-way  and  are  threatened  by 
routine  maintenance  practices  or  any 
future  road  expansion  a!  these  sites. 
Remaining  populations  are  threaloned 
by  the  potential  conversion  of  their 
habitat  for  agricultural  purposes.  This 
action  will  extend  the  Act's  protection 
lo  Slarshalha  mohni. 
EFFECTTVe  OATt  October  7.  1968. 


AOOftiSSES:  The  complete  file  for  this 
rule  15  available  for  public  inspection,  by 
appointment,  dunng  normal  business 
hours  at  the  jacitson  Field  OfTice.  U.S. 
Fish  and  Wildlife  Service.  Jackson  Mall 
Office  Center.  Suite  316,  300  Woodrow 
Wilson  Avenue.  |ackson,  Mississippi 
39213, 

FOR  FURTHER  INFORMATION  CONTACT: 
Nts  Gary  \orqui9i  at  the  above  address 
(601/965-4900  or  FTS  4<*0-t900), 
SUPPLEMENTARY  INFORMATION: 

Background 

Marshallia  mohrii,  a  member  of  the 
sunflower  family,  is  an  erect  perennial 
herb,  3-7  decimeters  (1-2.3  feel)  tall. 
arising  from  a  thickened  crown  or 
caudex.  Leaves  are  a)temute.  firm- 
textured.  3-nerved.  ft-20  centimeters 
(3.2-7,8  inches)  lon>(.  lanceolate-ovate  in 
shape  and  gradually  reduced  In  size 
upwards.  Flowers  are  produced  in 
several  heads  and  are  pale  pink  to 
lavender  in  color.  Flowering  occurs  from 
mid-May  through  )une.  with  fruiting  in 
luly  and  August  (Krai  1983.  McDaniel 
1981). 

Marshallia  mohrii  morphologically 
resembles  M.  grandiflora  and  M. 
tnnervsa  and  may  be  an  atloploid 
derivative  (Watson  and  Estes  1987).  M. 
mohni  is  most  similar  to  A/,  grandiflora, 
the  main  difference  being  thai  M 
grand/flora  usually  has  only  a  single 
flowering  head  as  compared  to  the 


multi-headed  inflorescence  of  Af.  mohrii 
(Watson  pera.  comm.  1968). 

Marshallia  mohni  typically  occurs  in 
moist  prairie-like  openings  in  woodlands 
and  along  shale-bedded  streams.  Other 
populations  are  located  in  swales  on 
roadside  rights-of-way  (ROW).  The  soils 
are  sandy  clays,  which  are  alkaline,  high 
in  organic  matter  and  seasonally  wet. 
Common  associates  include  various 
grasses  [Andropogon.  Panicum),  sedges 
[Rhynchospora.  Carex]  and  prairie 
species  including  Silphium 
confertifoUum,  Ruellia  pinetorum. 
Allium  cemuum,  Physostegio,  and 
Asclepias  engelmanniano.  The 
surrounding  forest  type  is  mixed 
hardwoods  with  Shumard  oak,  willow 
oak  and  pine  (Krai  1983.  McOaniel  1981). 
The  endangered  Clematis  sociulis  and 
Sarracenia  oreophila  occur  with 
Marshallia  mohrii  at  two  separate  sites. 
Lysimachia  graminea.  a  candidate 
plant,  IS  an  associate  oi  Marshallia 
mohni  at  several  sites  in  Alabama. 

Marshallia  mohrii  was  first  collected 
by  Mohr  in  Cu)lman  County,  Alabama  in 
1693  and  later  described  by  Beadle  and 
Boynton  (1901).  Several  collections  of 
this  species  were  made  near  Cullman 
around  the  turn  of  the  century  and  one 
record  during  this  time  exists  for  Walker 
County.  Alabama,  end  Lookout 
Mountain.  Georgia  (Channell  1955.  1957, 
McDaniel  1981).  Only  vague  locality 
information  exists  with  these  specimens 
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and  with  the  exception  of  Walker 
County.  Alabama,  no  collections  of  tius 
species  kave  been  made  ui  these  areas 
in  recent  times. 

KraJ  s  (1973)  di»cuvery  of  this  species 
in  Cherokee  Comity,  Alabama,  in  1969. 
marked  the  first  time  this  gpecies  had 
been  observed  unce  1941.  Extensive 
searches  of  suitable  habitat  in  northeast 
Alabama  and  adi<icent  Georgia  have 
been  conducted.  Currently,  Marshallio 
mohrii  it  known  to  exist  at  only  1  site  in 
Georgia  (Floyd  County)  and  13  sites  in 
Alabama,  including  1  population  in  Bibb 
County  (Watson  pers.  comm.  1986).  B 
populations  in  Clierokee  County,  and  4 
populations  in  Etowah  County.  Five 
relatively  recent  records  oi  Marshallia 
mohrii  in  Alabama  were  not  relocated 
during  field  searches  in  June  of  1965  or 
1986.  including  a  collection  from  Bibb 
County  (A  Sesder.  Auburn  University, 
pers.  comm.  1986),  two  in  Walker 
County  (Whetstone  1979.  Kra)  pers. 
comm.  1986).  and  two  in  Cherokee 
County  (Whetstone  pers.  coram.  1987], 
Verbal  reports  of  Marshallia  mohrii  in 
Murray  and  Bartow  Counties.  Georgia 
have  not  been  confirmed  (Krai  pers. 
comm,  1987). 

Five  populations  are  confined  to 
roadside  ROW  where  the  number  of 
individuals  range  from  2  to  50.  At  the 
remaining  nine  sites,  plants  occur  in 
more  typical  habitat;  however,  plants 
extend  onto  ROW  swales  at  several 
areas.  Populations  appear  to  be 
concentrated  primarily  in  two  areas, 
eastern  Etowah  County  and  central 
Cherokee  County.  Alabama.  Here, 
populations  are  within  0.5  mile  to  2 
miles  of  one  another.  The  largest 
populations  occur  in  Cherokee  County, 
with  an  estimated  1000  plants  at  2  sites. 
Three  ^ites  support  limited  populations 
(12-50  mdJvidaals)  and  4  have 
moderate-sized  populations  (100-200 
individuals). 

Federal  actions  involving  Marshallia 
mohrii  began  with  section  12  of  the 
Endangered  Species  Act  of  1973.  which 
directed  the  Secretary  of  the 
Smithsonian  Inslitutjon  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51.  was  presented  to  Congress  on 
lanuary  9. 1975.  On  July  1.  1975,  the 
Service  published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  report  of  the  Smithsonian 
Institution  a.^  a  petition  within  the 
context  of  section  4(c)(2}.  now  section 
4(b)(3)(a).  of  the  Act  and  of  its  intention 
tliereby  lo  review  the  status  of  those 
plants.  On  June  16. 1976,  the  Service 
published  a  proposed  rule  in  the  Federal 
Register  (41  FR  24523J  lo  determine 


approximately  1,700  vascular  plant 
species  to  be  endangered  species 
pursuant  to  section  4  of  the  Ad 
Marshallia  mohni  was  included  in  the 
Smilhsocuan  petition  and  the  1976 
prop>o»ai.  General  cnniments  received  in 
relation  lo  the  1976  proposal  were 
summarized  in  an  April  28.  1978.  Federal 
Register  publication  (43  FR  17909) 

The  Endanjtcred  Species  Act 
Amendments  of  1978  required  that  all 
proposals  over  2  years  old  be 
withdrawn  A  1-year  grace  period  was 
given  to  proposals  already  over  2  years 
old  In  the  Decemt>er  10.  1979,  Federal 
Register  (44  FR  70796),  the  .Senice 
published  a  notice  of  withdrawal  of  the 
June  16,  1976.  prrtposa),  along  with  four 
other  proposals  that  had  expired. 
Marshallia  mohni  wiis  included  as  a 
category  1  species  in  a  revised  list  of 
plants  under  review  for  threatened  or 
endangered  classification  published  in 
the  December  IS.  1980.  Federal  Register 
(45  FK  B2480).  Category  1  compnses  taxa 
for  which  the  Service  presently  has 
sufficient  biological  information  to 
support  their  being  proposed  to  be  listed 
as  endangered  or  threatpned  species.  On 
November  28.  1983,  the  Service 
published  a  supplrment  lo  the  Notice  of 
Re\iew  for  Native  Plants  in  the  Federal 
Register  (48  FR  536401;  the  plant  notice 
was  again  revised  September  27. 1985 
(50  FR  39526).  MarshaHia  mohni  was 
included  as  a  categon,'  2  species  in  the 
1983  siipplemenl  and  the  1985  revised 
notice.  CateEory  2  species  are  those  for 
which  listmg  as  endiangered  or 
threatened  species  may  be  warranted 
but  for  which  substantia]  data  on 
biological  vulnerability  and  threats  are 
not  currently  known  or  on  file  lo  support 
a  proposed  rule.  Extensive  field 
searches  by  the  author  and  others  now 
support  its  rcelevation  lo  category  1  and 
listing  as  threatened.  The  data 
demonstrates  a  limited  distribution  and 
continuing  threats  lo  the  apeciea. 

Section  4(bl(3)  of  the  Endangered 
Species  AcL  as  amended  in  1982. 
requires  the  Secretary  to  make  certain 
findings  on  pending  petitions  within  12 
months  of  their  receipt-  Section  2(b)ll)  of 
the  1982  Amendments  further  requires 
that  all  petitions  pending  on  October  13. 
1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  of  Marshallia  mohrii  because  of 
the  acceptance  oi  the  1975  Smithsonian 
report  as  a  petition.  In  October  of  1983. 
1984, 1985.  1986.  and  1987.  the  Service 
found  that  the  petitioned  Usting  of 
Marshallia  mohni  was  warranted,  but 
that  lislir\g  this  species  was  precluded 
due  to  other  hi^er  priority  listing 
iictions-  On  November  19.  1987.  the 
Service  published  in  the  Federal 


Register  (52  FR  44583i.  a  proposal  to  Ust 
Marsha/ha  mohni  as  a  threatened 
species.  TTie  Sennce  now  determines 
\Janfhalha  mohra  to  be  a  threatened 
species  with  the  publication  of  this  finni 
rule. 

Summary  of  Comments  and 

Recommendations 

in  the  -November  19.  1967,  proposed 
rule  (52  FR  44583)  and  associated 
notifications,  ail  mtcrested  parties  were 
requested  to  suiiout  factual  reports  or 
information  that  mighl  conlnbule  to  the 
development  of  a  final  rule  Appropriate 
State  agencies,  county  governments. 
Fcdera)  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  end  requested  to 
comment,  .Newspaper  notices  inviting 
public  comment  were  piibttshed  m  the 
Rome  Sews-Tnhune.  Rome.  Georgia,  on 
December  10. 1987.  and  in  the 
Birmingham  News.  Birmingham. 
Alabama,  and  the  Gadsden  Times. 
Gadsden.  Alabama,  on  December  14, 
1987 

A  total  nf  nme  comments  were 
received  including  one  from  a  Federal 
agency-,  Ihree  from  State  agencies,  and 
five  from  individuals  or  groups.  .'Vll  were 
supportive.  One  individual  provided 
additional  biological  information  which 
has  been  incorporated  inio  the 
appropriate  section  of  the  rule.  Another 
individual  expressed  frustration  over  the 
lack  of  protection  for  plants  under  the 
Ad.  He  also  staIF^d  that  habitat  could 
not  be  protected  without  critical  hubilat 
designation.  Critical  habitat  is  not  being 
designated  for  reasons  outlined  under 
the  "Critical  Habitat"  section;  habitat 
protection  is  provided  through  the 
section  7  jeopardy  standard  and  the 
recovery  process.  His  letter  also 
discussed  (he  role  cultivation  of  plants 
can  play  in  conservation,  and  his 
frustrations  over  Service  policy  Ipermit 
process)  which  he  feels  ■•   *   • 
discourage  the  ex-situ  preservation  of 
*   '   •  planls  which  have  been  artificially 
propagated.  ■  However,  the  cultivation 
of  listed  plants  is  usually  encouraged 
and  incorporated  into  subsequent 
recovery  plans. 

Summary  of  Factors  Affectinj*  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
thai  Marshallia  mohrii  should  be 
classified  as  a  threatened  species, 
I^ocedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Ac!  (16  U.S  C. 
1531  et  seq.\  and  regulations  (.SO  CFR 
Part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
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followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  appHcation  to 
MarshaUia  mohhi  Beadle  and  Boynton 
iMohr's  Barbara 'a-buttonsj  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Marshollia 
mohrii  is  endemic  to  the  southern 
Appalachians  of  Alabama  and  Georgia 
where  it  is  known  to  occur  at  14  sites 
(see  "Background"  for  specific  locality 
information).  Seven  other  historical  sites 
have  not  been  relocated  and  may  have 
been  destroyed.  MarshaUia  mohrit  is 
threatened  by  the  potential  destruction 
or  adverse  modification  of  its  habitat. 
Many  plants  occur  on  roadside  rights-of- 
way  and  are  vulnerable  to  accidental 
disturbances.  Any  future  road 
improvements  (expansion)  or  roadside 
maintenance  activities  (i.e..  herbicide 
treatment,  bulldozing,  planting  of 
competitive  grasses,  mowing  during 
flowering)  at  these  sites,  could 
adversely  impact  or  destroy  populations 
if  proper  planning  does  not  occur.  One 
such  population  in  Cherokee  County, 
Alabama,  was  destroyed  by  clearing  for 
road  construction.  The  Service  will  work 
m  cooperation  with  the  Alabama 
Highway  Department  m  order  to  provide 
these  sites  with  protection. 

Plants  on  privately-owned  sites  are 
potentially  threatened  by  the  conversion 
of  their  habitat  to  improved  pastureland 
through  drainage,  seeding  with  forage 
grasses  or  plowing  and  discing  (Krai 
1983.  McDaniel  1981).  Much  of  its 
suitable  habitat  has  been  converted  to 
pastureland  or  row  crops. 

MarshaUia  mohrii  maintains  itself 
only  in  areas  which  were  naturally  or 
artificially  cleared  and  probably  are 
maintained  naturally  through  occasional 
fire  or  local  soil  conditions  that  promote 
a  grass-sedge  community  (Krai  1983). 
Mechanical  disturbance  of  soil  if 
unaccompanied  by  drainage  might 
prepare  openings  for  seeds  to  germinate 
(Krai  1983).  Research  into  this  aspect  of 
the  species'  biology  is  needed  in  order  to 
perpetuate  appropriate  habitat 
conditions. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  MarshaUia  mohrii  is  currently 
not  a  significant  component  of  the 
commercial  trade  of  native  plants; 
however,  the  species  has  potential  for 
horticultural  use  (McCartney  pers. 
comm.  1987]  and  publicity  from  its 
listing  could  generate  an  increased 
demand  Taking  and  vandalism  pose 
two  nsks  to  this  species  due  to  its 


visibility  when  in  flower  and 
accessibility  of  the  sites. 

C.  Disease  or predation.  Although 
cattle  will  feed  on  MarshaUia  mohrii 
(Krai  1983).  predation  is  not  thought  to 
be  a  significant  threat  to  the  species. 
MarshaUia  mohrii  is  not  known  to  be 
threatened  by  disease. 

D.  The  inadequacy  of  existing 
reguiatory  mechanisms.  There  are  no 
Stale  or  Federal  laws  protecting 
MarshaUia  mohrii  or  its  habitat.  It  is 
unofficially  recognized  as  endangered  in 
Alabama  (Freeman  1984]  and  Georgia 
(T.  Patrick.  Georgia  Natural  Heritage 
Program,  pers.  comm.  1987).  The  Act 
would  provide  protection  (see 
"Available  Conservation  Measures" 
below)  and  encourage  active 
management  for  this  species.  Its  listing 
would  encourage  its  addition  to  the 
official  list  of  endangered  and 
threatened  plants  by  the  Georgia 
Department  of  Natural  Resources, 
thereby  affording  It  protection  under  the 
Wildflower  Preservation  Act  of  1973. 
This  legislation  prohibits  taking  of 
plants  from  public  land  (without  a 
permit)  and  regulates  the  sale  and 
transport  of  plants  within  the  State. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
MarshaUia  mohrii  is  vulnerable  due  to 
its  limited  distribution  and  small  number 
of  individuals  at  many  of  the  sites.  Its 
survival  is  dependent  upon  the 
maintenance  of  prairie-like  openings 
(McDaniel  1981):  therefore,  woody 
succession  poses  an  insidious  threat  to 
this  species  and  its  habitat. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  lo  list  MarshaUia 
mohrii  as  a  threatened  species. 
Threatened  status  seems  appropriate 
since  the  populations  are  not  irammenlly 
In  danger  of  destruction;  however. 
MarshaUia  mohrii  is  not  currently 
protected  by  law  and.  if  protective 
measures  are  not  taken  for  this  species, 
it  could  become  endangered  In  the 
foreseeable  future.  Critical  habitat  Is  not 
being  designated  for  the  reasons 
discussed  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatend.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  this  species  at  this 


lime.  Publication  of  exact  locations  of 
MarshaUia  mohrii  would  increase 
public  interest  and  possibly  lead  to 
additional  threats  to  the  species  from 
collecting  and  vandalism  (see  Factor  B 
in  the  "Summary  of  Factors"  section). 
Furthermore.  MarshaUia  mohrii  would 
not  be  protected  from  taking  under  the 
Act  since  it  does  not  occur  on  lands 
under  Federal  jurisdiction.  No  benefit 
can  be  identified  through  critical  habitat 
designation  that  would  outweigh  these 
potential  threats.  The  State  agency 
(Alabama  Highway  Department)  which 
has  jurisdiction  over  some  of  this 
species'  habitat  has  been  notified  of  the 
plant's  locations  and  has  agreed  to  work 
with  the  Service  lo  protect  MarshaUia 
mohrii  on  the  rights-of-way.  The 
involved  private  landowners  will  be 
informed  of  the  location  and  Importance 
of  protecting  this  species'  habitat. 
Protection  of  this  species'  habitat  will  be 
addressed  through  the  recovery  process 
and  through  the  section  7  jeopardy 
standard.  Therefore,  It  would  not  be 
prudent  to  determine  critical  habitat  for 
this  species  at  this  time. 

Available  Conservation  Measures 

Conser\'ation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Specirs 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
Stales  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  proteclion 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  Its 
critical  habilal.  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  71al(2)  requires  Federal 
agencies  lo  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may 
adversely  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
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agency  must  enter  into  formal 
consultation  with  the  Semce. 

The  only  potential  Federal 
involvement  with  MarshaUia  mohrii  at 
this  time  would  be  Federal  funds  or 
other  Federal  involvement  with  the 
highway  rights-of-way  maintenance. 
Highway  maintenance  crews  are 
working  cooperatively  with  the  Ser\'ice 
to  find  rights-of-way  maintenance 
techniques  that  are  compatible  with 
protecting  MarshaUia  mohrii. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17,71  and 
17.72  st't  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  All  trade 
prohibitions  of  Section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  17.71.  would 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  Stales  to 
import  or  export  any  threatened  plant, 
transport  il  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  it  for  sale  in 
interstate  or  foreign  commerce,  or 
remove  it  from  areas  under  Federal 
jurisdiction  and  reduce  it  to  possession- 
Seeds  from  cultivated  specimens  of 
threatened  plant  species  are  exempt 
from  these  prohibitions  provided  that  a 
statement  of  "cultivated  origin"  appears 
on  their  containers.  Certain  exceptions 
can  apply  to  agents  of  the  Service  and 
State  conservation  agencies.  The  Act 
and  50  CFR  17.72  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  species  under  certain 
circumstances-  It  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
Issued  since  the  species  is  not  common 


in  cultivation  or  in  the  wild.  Requests  for 
copies  of  Ihe  regulations  on  plants  and 
inquiries  regarding  them  may  be 
addressed  lo  the  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife 
Service.  P.O.  Box  27329.  Washington.  DC 
20038-7329  (202/343-4955) 

National  Environniental  Policy  Acl 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Ser\ice's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25.  1983  (48  FR  49244  ). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildUfe. 
Fish.  Marine  mammals.  Plants 
[agricuhurel 

Regulation  Promulgation 

Accordingly.  Part  17.  Subchapters  of 
Chapter  I.  Title  50  of  the  Code  of  Federal 

Regulations,  is  amended  as  set  forth 
below: 

PARTI  7—1  AMENDED! 

1.  The  authoni)  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub,  L  93-205.  87  Slat.  B84:  Pub. 
L.  94-359.  90  Stat-  91J,  Pub.  L  95-«32.  92  Slat 
3751:  Pub.  L  96-159.  93  Stat.  1225;  Pub-  L  97- 
304.  96SlaI.  1411  |16  U.S.C  1531  et  seq):  Pub 
L.  99-625. 100  Stal  3500  (1986).  unless 
otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
Asteraceae.  to  the  List  of  Endangered 
and  Threatened  Plants: 

§  1 7. 1 2    Endangered  and  threatened 
plants. 

(h)  •  •  • 


Common  naine 


Historic  range 


Critical      Special 
hatMtat        rules 


Asteraceae — Aster  (amiy: 

MafSftaOta  mohni 


Morhr-s  Bvtian's  bunon U  SA  (At^  GA)„. 


Dated:  August  11. 1988. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Porks. 
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50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of  Agalinis 
acuta  (Sandplain  Gerardia)  to  be  an 
Endangered  Species 

AQENCV:  Fish  and  Wildlife  Service. 
Interior. 

action:  Final  rule. 

SUMMADV:  The  Service  determines  a 
plant,  Agalinjs  acuta  (sandplain 
gerardia)  to  be  an  endangered  spedes, 


and  thereby  provides  the  species 
protection  under  the  authority  contained 
in  the  Endangered  Species  Act  of  1973. 
as  amended.  This  species  is  known  to 
occur  at  two  sites  on  Cape  Cod. 
Massachusetts,  six  sites  on  Long  Island 
New  York,  and  one  site  in  Baltimore 
County.  Maryland.  Historically,  it  also 
occurred  in  Connecticut  and  Rhode 
Island,  but  is  now  believed  extirpated  in 
these  Stales.  The  species  is  endangered 
by  changing  land  use  patterns, 
residential  and  commercial 
development,  and  encroachment  of 
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wDody  veKelBtion.  HisloncaHy.  grazing 
by  shw p  and  catUe  and  periodic 
bummjj  '.if  iKe  coastal  grasslands  »nd 
pitch  pine — scrub  oak  forests 
mainlamed  lar^ie  areas  m  early  stages  of 
succession.  Sandy  open  areds  free  of 
dense  competing  vegetation  are  required 
for  successful  establishment  and  growth 
oi  Agalinis  acuta.  Changing  land  use 
patterns  and  residential  development, 
which  now  necessitate  the  suppression 
of  fires,  have  significantly  altered  and 
reduced  the  species'  required  habitat. 
Areas  subjected  to  periodic  disturbance, 
such  as  roadside  riKhts-ofway.  airport 
penmeters.  powpr  Imes.  etc.,  offer  the 
best  hope  of  finding  as  yet  andiscovered 
populations.  Due  to  the  sensitivity  and 
vulnerability  of  the  few  known 
populdliuns.  critical  habitat  is  not  being 
determined. 

EFFECTtVE  DATE:  The  efFective  date  of 
this  rjle  is  October  7,  1988. 
ADDRESSES:  The  complete  file  for  this 
rule  18  available  for  inspection,  by 
appointment,  during  norm.il  business 
hours  at  the  V  S.  Fish  and  Wildlife 
Service,  One  Gateway  Center.  Suite  "^OO. 
Newton  Comer.  MassacliuseHs  OZISf). 
FOR  FURTHER  tl«PORMATtON  CONTACT. 
Anne  Kecbl  at  the  above  address  (617- 
965-5T00  or  FTS  829-93ia"i 
SUPPUEUEMTARY  INFORMATION: 

Background 

The  sandplam  geranJia  is  a  plant  of 
the  snapdragon  family 
(Scrophulanaceae)  found  at  nine 
iocdtions  in  MassachiMWtts.  New  York, 
and  Maryland.  The  plant  is  an  annual 
light-green  herb  from  4  to  8  inches  (1  to  2 
decimeters)  and  occasionally  up  to  16 
inches  (four  decimeters)  tall.  Tho  stem  is 
weakly  angular  and  has  few  brff  "hes. 
The  leaves  are  opposite,  linear,  (i;.d  up 
to  1  inch  (2.5  centimeters)  long.  The 
pink-purple,  bell-shaped  flowers  appear 
from  late  August  through  September,  are 
0.4-0.5  inches  (1  to  1.3  centimeters)  long, 
and  have  two  yellow  lines  and  red  or 
purple  'ipots  in  the  corolla  throat.  The 
corolla  lobes  are  slightly  notched  at  the 
lip.  The  species  grows  in  dry.  sandy, 
open  areas. 

The  plant  has  a  very  restricted 
distribution  due  to  its  dependence  on 
the  periodic  disturbance  of  its 
specialized  and  limited  habitat.  Most 
collection  records  for  Aga/Jnis  acuta 
date  back  to  the  late  IBOO's  and  early 
1900*5  Histoncally.  the  plant  was 
known  from  Cape  Cod  and  Nantucket 
Island  to  western  Long  Island,  inland  to 
western  Mnkilesex  and  Worcester 
Counties  in  Massachusetts  and  Hartford 
County  m  Connecticut.  Recent 
collections  o(  the  speaea  m  Baltimore 


County.  Maryland  represent  the 
southern  iuml  of  its  distnbu^Kin 

The  most  significan!  threat  to  the 
species  has  been  the  cnntmLnng  ^ss  ol 
grassland  habitat  along  the  co^istal  plain 
of  southern  ^rt•w  England,  western  lA>ng 
Lfland.  and  the  offshore  islands  of 
Nantucket  and  Martha's  Vineyard. 
Residential,  commercial  and 
recreational  development  with  ancillary 
developments  such  as  shopping 
facilities,  expanding  roadways,  etc. 
have  rapidly  increased  tn  this  region  m 
the  last  25-30  years. 

From  the  turn  of  the  century  to  the 
early  1940' s.  Ihe  species  was  known  to 
have  occurred  in  at  least  24  (owns  and 
occasionally  at  several  sites  withtn  a 
given  town.  Intensive  field  searches  for 
the  species  during  the  last  few  years 
have  resulted  in  location  of  only  nine 
existing  populations.  Year-round 
residential  developments,  summer 
cottages,  and  marinas  now  mark 
historical  locations  of  the  plant.  The 
secondary  impacts  of  this  increased 
urbanization,  however,  have  also  had  a 
severe  impact  on  Ihe  species  remaining 
habitat.  Agalinis  acuta  appears  to 
require  periodic  disturbance  of  its 
habitat  to  maintain  the  required  sandy 
open  areas  free  of  dense  competing 
vegetation.  Histoncally.  the  graziag  of 
sheep  and  cattle  throughout  the  region 
helped  maintain  the  grasslands  t>r 
"moors.    Fjttensive  fires,  often  set 
intentionally,  also  helped  perpetuate  the 
grassland  and  suppress  dense  scrub  oak 
and  pitch  pine  forpsls  Agrictiltural  use 
of  the  area  has  changed,  however,  and 
urbanization  now  requires  prompt  fire 
suppression.  Dense  woody  vegetation 
has  encroached  on  many  historical  sites 
for  the  plant.  It  is  probably  not  by 
coincidence  that  the  two  extant 
populations  on  Cape  Cod  occur  on  the 
periphery  of  old  cemeteries,  where 
caretaking  activities  have  helped 
maintain  conditions  favorable  to  A. 
acuta. 

The  six  known  populations  on  Long 
island  are  also  seriously  threatened  by 
expanding  urbanization  and  induslriaj 
development.  The  plant  was  once 
known  from  six  sites  in  Rhode  Island, 
but  has  not  been  reported  there  smce 
1941  and  is  believed  to  be  extirpated 
from  the  State  (pers.  comm.  R.  Enser. 
Rhode  Island  Natural  Heritage  Program. 
1985).  "Hie  fast  Connecticut  record  for 
Ihe  species  was  in  the  1930*3.  and  it  is 
also  believed  extirpated  (here  (Mehrhoff 
1978). 

Agalinas  acuta  was  first 
recommended  for  Federal  Listing  as  a 
thfeetened  species  by  the  Smithsonian 
Institution  in  its  December  15,  1974 
report  to  Congress,    Report  on 
Endangered  ami  Threatened  Pinni 


Species  of  the  Urated  Slates  "  On  |uly  1. 
1975  the  Service  published  in  the 
Federal  Register  (40  VR  27g23-27924J  a 
Notice  of  R«.'vif»w  of  its  act-eplance  of 
the  Smithsonian  rt-port  as  a  petition 
Within  the  context  of  section  4{b)(:?1  of 
the  Act  (petition  aixeptance  is  now 
covered  by  section  4fbH.'5]  of  the  Act.  as 
amendedl  The  sandplain  gerardia  was 
recognized  as  a  Category  2  candidate  in 
the  Services  Federal  Register  notrcc  of 
December  15. 1980  (45  FR  82480) 
Category  2  candidates  are  defined  as 
taxa  for  which  existing  information 
indicates  Ihe  possible  appropriateness 
of  proposing  to  list  as  endangered  or 
threatened,  but  for  which  sufficient 
information  is  not  presently  available  to 
biologically  support  a  proposed  rule. 

In  the  past  seven  years,  intensive  field 
investigations  to  more  thoroughly  assess 
the  species'  stains  in  southern  New 
England  and  New  York  ha\e  been 
undertaken  by  Stale  natural  resource 
agencies.  The  Nature  Conservancy. 
private  conservation  groups  and 
professional  and  amateur  botanists.  As 
a  resoll  of  this  work.  AgaJinis  acuta  was 
included  in  Category  1  of  the  Service's 
Noverober  28.  1983  supplement  |48  FR 
53639)  to  the  1980  notice  and  a  revised 
notice  of  September  27.  1985.  (50  FR 
39526).  Category  1  taxa  are  defined  as 
species  for  which  sufficient  information 
is  on  file  to  support  the  biological 
appropriateness  for  proposing  to  list. 
The  presence  of  one  population  of  this 
species  in  Baltimore  Co'inty.  Maryland 
was  later  brought  to  the  Service's 
allenfion.  Preliminary  information 
regarding  this  southernmost  population 
was  provided  by  the  Maryland  Natural 
Heritage  Program. 

The  Endangered  Species  Act 
Amendments  of  1982  required  that  all 
petitions  pending  as  of  October  13. 19B2 
be  treated  as  having  been  newly 
submitted  on  that  date.  The  deadline  for 
a  finding  on  those  petitions,  including 
the  one  for  A.  acuta,  was  October  13, 

1983.  On  October  13. 1983.  October  12. 

1984.  October  11.  1985.  and  again  on 
October  10, 1986.  the  petition  finding 
was  made  that  listing  Agalinis  acuta 
was  warranted  but  precluded  by  other 
pending  listing  actions,  m  accordance 
with  section  4(b)(3)(BMtii|  of  the  Act. 
Recycling  of  the  petition,  pursuant  to 
section  4(b)(3)(c)(i)  of  the  Act.  resulted 
in  a  fmding  deadlme  of  October  10. 1987. 
A  proposed  rule  finding  that  the 
petitioned  action  was  warranted,  and 
proposing  to  implement  the  action  in 
accordance  with  section  4(b)(3)[B)(i{)  of 
the  Act  was  published  on  November  19. 
1987  (52  FR  44450-44453). 
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Summary  of  Comments  and 
Recommendations 

In  the  November  19. 1987  proposed 
rule,  all  interested  parties  were 
requested  to  submit  factual  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  State 
resource  agencies  in  the  species'  range, 
county  governments,  scientific 
organizations,  and  other  Interested 
groups  were  contacted  and  requested  to 
comment.  Notices  inviting  public 
comment  were  published  in  several 
newspapers.  Written  comments  were 
received  from  four  parties  during  the 
public  commeni  period.  All  letters 
supported  the  proposed  listing.  One 
commenter  advised  of  additional 
populations  on  Long  Island:  another 
recommended  a  cooperative  study 
among  the  three  Slates  with  extant 
populations.  Maryland  Department  of 
Natural  Resources  advised  that  they 
have  listed  Agalinis  acuta  as  a  State 
endangered  species,  and  New  York 
State  Department  of  Environmental 
Consenation  hopes  to  do  so  by  lune 
1988.  AH  commenters  expressed 
willingness  with  the  Ser\'ice  in  recovery 
efforts. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  scq]  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (50  CFR 
Part  424)  set  forth  Ihe  procedures  for 
adding  species  to  the  Federal  Tsts.  A 
species  may  be  determmed  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  faclors  and 
iheir  application  to  Agalinis  acuta 
Pcnnell  (sandplain  gerardia)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  The  most 
significant  threat  to  Agalinis  acuta  is 
the  direct  loss  or  alteration  of  its  coastal 
grasslands  habitats.  The  plant  is  found 
in  open  sandy  grasslands  of  southern 
New  England  and  Long  Island  and  Is 
one  of  several  rare  species  associated 
with  the  "coastal  prairie"  habitat  type 
(Crow  1982).  Six  other  plants  considered 
by  the  State  of  Massachusetts  Natural 
Heritage  Program  as  being  rare  and 
threatened  occur  on  sandplain 
grasslands  (Coddington  and  Field  1978). 
Fifteen  rare  species  listed  by  Ihe  New 
York  Heritage  program  co-occur  with  A 
acuta  on  one  or  more  of  the  Long  Island 
sites  (pers.  comm.  S.  Clements.  New 
York  Natural  Heritage  Program.  1988). 
while  two  candidates  for  Federal  listing 
are  found  on  the  Maryland  site  (pers. 


comm  D.E.  MacLauchlan,  Maryland 
Dept.  of  Natural  Resources.  1987). 
Another  candidate  for  Federal  listing, 
the  regal  fritillary  butterfly  [Speyeria 
idalia).  is  also  associated  with  Ihe 
coastal  grasslands  habitat. 

Land  use  practices  have  changed 
significantly  throughout  much  of  the 
coastal  plain  region  since  the  turn  of  the 
century.  During  the  early  1800's. 
extensive  areas  of  the  coastal 
grasslands  were  used  as 
"commonlands"  for  pasturing  of  sheep 
and  cattle.  Individual  farms  and  private 
landholdings  became  established  during 
the  mid  ISOO's.  but  grazing  and  tilling  for 
agricultural  crops  were  still 
predominant  The  late  1800'8  saw  a 
decline  in  agriculture:  however,  the 
hunting  of  shorebirds  became  an 
important  activity  on  the  abandoned 
fields.  Through  the  early  1920's, 
extensive  areas  of  the  "moorlands" 
were  burned  intentionally  in  late 
summer  to  attract  feeding  birds  to  the 
cooked  fruits  of  heathland  plants. 

The  grazing  and  burning  of  the 
grasslands  through  the  mid  1900's  was 
an  important  factor  in  maintaining  the 
coastal  plain  ecosystem.  These  periodic 
disturbances  were  also  essential  to 
maintaining  sandy  areas  critical  to  the 
existence  oi  Agalinia  acuta.  Intensive 
agricultural  use  of  the  grasslands  today 
has  greatly  diminished  and  fires  are 
accidental,  infrequent,  and  quickly 
suppressed.  Residential  homes,  summer 
cottages,  and  commercial  developments 
have  claimed  many  areas  where 
Agalinis  acuta  formerly  occurred.  The 
suppression  of  fires  has  also  allowed 
woody  vegetation  to  encroach  upon  the 
open  grasslands,  further  reducing 
available  suitable  habitat  for  the  growth 
and  reproduction  oi  Agalinis  acuta. 

The  one  population  of  this  species  in 
Maryland  occurs  at  Soldier's  Delight,  an 
area  of  unusual  vegetation  on 
serpentine-derived  soil.  It  is  a  State 
Natural  Environmental  Area. 

B-  Overutdization  for  commercial, 
recreational,  scientific  or  educational 
^  purposes.  Although  historical  collections 
were  made  at  many  sites  on  Cape  Cod 
and  the  islands  of  Nantucket  and 
Martha's  Vineyard,  scientific  collecting 
does  not  appear  to  have  been  a  major 
cause  of  the  species'  decline.  However. 
because  only  nine  papulations,  all 
located  in  easily  accessible  sites,  are 
now  known  to  occur,  the  species  could 
be  threatened  by  exploitation  for 
educational  or  scientific  purposes  in  the 
future. 

C.  Disease  or  predation.  One  of  the  A. 
acuta  populations  on  Long  Island.  New 
York  appears  to  be  heavily  browsed  by 
rabbits  and/or  deer.  It  is  not  known. 


however,  if  Ihe  efTecl  is  deleterious  or 
beneficial  since  wildlife  may  act  as  seed 
dispersal  agents  or  browse  competing 
vegetation  (Zaremba  1983). 

D.  The  inadeguacy  of  existing 
regulatory  mechanisms.  Maryland  has 
listed  Agalinis  acuta  as  an  endangered 
species:  as  such,  it  is  afforded  some 
protection  from  taking  without  tlie 
permission  of  the  landowner  and  from 
trade.  Massachusetts  officially  lists 
Ajiolinis  acuta  as  endangered,  but  the 
listing  serves  only  to  recognize  the 
plant's  rarity  and  provides  it  no  legal 
protection.  New  York  State  Department 
of  Environmental  Conser\'atton  has 
stated  its  intention  to  include  Ihe 
species  on  a  State  list  of  rare  plants 
currently  in  preparation.  None  of  these 
existing  or  proposed  Slate  listings 
protects  plants  from  the  habitat 
modification  (described  under  factor  A, 
above)  which  poses  the  major  threat  to 
this  species. 

All  States  with  extant  and  historical 
populations  ol  Agalinis  acuta  have 
cooperative  plant  agreements  as 
specified  under  section  6|c)|2)  of  the 
Endangered  Species  Act.  Section  6 
cooperative  agreements  between  the 
appropriale  State  agencies  and  the 
Service  provide  opportunities  to  carry 
out  further  conservation  programs  on 
behalf  of  listed  species.  Listing  under 
Ihe  Endangered  Species  Act  will 
therefore  provide  further  protection  for 
this  species. 

E-  Other  natural  or  monmode  factors 
affecting  its  continued  existence. 
Although  it  is  known  that  the  sandplain 
gerardia  is  an  annual  plant  and  requires 
open  sandy  areas  for  successful 
germination  and  growth,  other  aspects 
of  Ihe  species'  biology  are  not  well 
understood.  The  small  number  and  size 
of  existing  populations  are  causes  for 
concern,  as  natural  faclors  or  chance 
adverse  event  could  have  serious 
impacts  on  the  species'  continued 
existence.  Natural  successional  changes, 
random  destructive  events  that  might 
severely  alter  the  species'  habitats,  or 
any  failure  in  reproduction  resulting  in 
genetic  depletion  could  be  catastrophic. 

The  Service  has  carefully  assessed  the 
best  suentlfic  information  available 
regarding  the  past,  present  and  future 
threats  faced  by  this  species  in 
determining  to  finalize  this  rule.  Based 
on  this  evaluation,  the  preferred  action 
is  to  list  Agalinis  acuta  as  endangered. 
Due  to  the  encroachment  of  woody 
vegetation  on  coastal  grasslands  and 
rapid  residential  and  commercial 
development,  the  few  remaining 
populations  are  particularly  vulnerable 
and  in  need  of  protection.  Critical 
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habitat  is  not  betng  designated  far  the 
reasons  outlined  below 

Critical  HabiUt 

Section  4U!(3t  of  the  Art.  as  amended, 
requires  that  fo  the  maximum  extent 
prudent  and  determrnabie.  the  Secretary 
iiesifinate  any  habitat  of  a  speciPS  whtch 
IS  considered  to  be  cntical  habrtat  at  the 
t'.rr.e  the  species  is  determined  to  he 
endangered  or  threatened.  The  Service 
finds  that  designation  of  cnlical  habitat 
IS  not  prudent  for  thia  species  at  this 
time.  The  Service  believes  that 
publication  of  specifrc  areas  in  whtf  h 
Asohnis  acuta  occurs  would  likelv 
subiect  the  species  to  increased 
disturbcince  by  curiosity  seekers  and 
vanddls.  These  potential  threata  are  of 
particular  significance  smce  the  sites  are 
easily  accessible,  and  iricreased  publw; 
access  woaid  be  diffk:xjit  to  control 
under  existing  authoriliev 
Consequentiy.  no  critical  habitat  ;s 
determined  for  this  species. 

Available  Conservation  Measures 

Consenatmn  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 

Species  Act  include  recognition. 
recovery  actions,  requirements  fur 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal  and 
State  agencies,  private  conservation 
organizations  and  individuals.  The 
■Ndture  Conservancy  has  already  made 
Significant  contnbutions  to  conserving 
the  species  by  contacting  the  owners  of 
land  containing  known  populations  in 
Massachusetts  and  New  York  and 
encouraging  them  to  assist  in  protecting 
the  sites.  Additional  recover^'  measures 
might  include  maintaitimg  coastal  plain 
grassland  vegetation  by  contr'jilmg  the 
encroachment  of  woody  species  and 
reintroducing  the  species  into  areas  of 
histoncdl  habitat  from  which  it  ;s  now 
extirpated.  Other  conservation 
measures,  including  required  prDternon 
efforts  by  Federal  agencies  and 
prohibitions  against  collecting  are 
discussed,  m  part,  below 

Section  7(ai  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  IS  proposed  or  listed  as  endangered 
or  threatened,  and  with  respect  to  iri 


cntical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperatinn  provision 
of  the  Act  are  codified  at  50CKR  Part 
402.  Section  7[a)t2)  requires  Keder-i! 
agencies  to  ensure  that  dcliviiies  iht-y 
authorize,  fund,  or  carry  out  arp  n(.>l 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  mtxiify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  agency  must  enter   nto 
f'.irmal  consultation  wilh  the  Service. 
The  Federal  Aviation  AdmiBistration 
(FAA)  reports  thai  It  may  declare  land  it 
owns  on  which  this  species  is  found  to 
h^'  excess  property  The  FAA  has  been 
advis^-d  as  to  its  responsibiiities  urider 
section  7  and  has  expressed  no  concerns 
regarding  anticipated  conflicts  due  to 
the  listing. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17  61.  17.62, 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plant  spec  U's 
With  certain  exceptions,  these 
prohibitions  make  it  illegal  for  any 
person  subject  to  the  jurisdiction  of  the 
United  States  to  import  or  export  any 
endangered  species  of  plant,  transport  it 
m  interstate  or  foreign  commerce  m  the 
course  of  a  commercial  activity,  sell  it  or 
offer  it  for  sale  in  interstate  or  foreign 
commerce,  or  remove  it  from  an  area 
under  Federal  junsiJictuin  and  red'ji.e  ;! 
to  possession.  TTie  Act  and  50  CFR  17.62 
and  17.63  also  provide  for  the  issuance 
of  permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  .species  under  certain 
circumstances.  T^ere  is  no  known 
commercial  trade  in  A^almis  acuta  and 
the  Service  therefore  anticipates  few.  if 
any,  requests  for  such  permits  Requests 
for  copies  of  the  regulations  on  plant 
and  inquiries  regarding  them  may  be 
addressed  to  the  Office  of  MdnagemenI 
Authority.  U.S.  Fi.sh  and  Wildlife 
Service.  Wdshing'nn.  DC  20240  [703/ 
235-1903). 

Natioiiai  Environmental  Pohcy  Act 

The  Servtf.p  has  dHtcmined  that  an 
F.n\.  irnnmenfal  Asses?iTnen1.  as  defined 
under  the  authority  of  the  NalmnHi 
Fnvironmenta!  Poltry  ,^rt  of  1960,  need 
not  be  prepared  in  cminertion  with 
ri'i^uhiiirvns  adopted  pursuant  to  section 


4[a)  of  the  Endangered  Species  Act  cf 
1973.  as  amended   A  notice  outlining  the 
Service's  reasons  for  thus  dtU.rmination 
was  published  in  the  Federal  Re>^sler  on 

Ortolier  25, 1983  (48  FR  4<>2441. 
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The  pnniarv  anthnrs  of  thi^  finid  rule 
apH  Haul  R  Nickerson  and  Anne  Hecht 
(s»^  ADDRESSES  section) 

Ust  of  Subjects  in  50  CFR  Part  17 

Flndangered  and  threatened  wddhfe. 
Fish.  Marine  mammals.  Plants 

(agriculture) 

Regulation  Promulj^ation 

PART  17— {AMENDED! 

Accordingly.  Pari  17.  Subchapter  B  of 
Chapter  I.  Title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows 

Authority:  Pub.  L  93-20.^  87  Stal  Hft4;  Pttb. 
L  94-359,  91'  Stal.  ail;  Pub.  U  95-6J2.  92  Slat. 
3751,  Pub  L  96-159.  93  Stal.  1225.  Pub.  L  97- 
304.  96  Stat  1411  f  16  US  C.  1531  el  seq.\.  Pub, 
L9<Mi25,  TOO  Stat  3500  (IWfi!.  unless 
othervfjsp  no'eii 

2.  Amend  {  17.12ih)  by  adding  the 
following,  m  alphabetical  order  under 
rtie  family  Scrophulariaceae.  to  the  List 
of  F.r»dangtrrcd  and  Threatened  PIdnts; 

§  17.12     Endangered  and  threatened 
plants. 

(hi  •  •  ■ 
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Species 

ctat,-       When        Cnbcal       Special 
="^'"*       t.sted       habrtal        rutes 

Scientittc  name 

Hiito«»c  lanye 
Common  name 

Scrophutanacoae— SnapcJragoo  Fwntty; 

A^alinis  acuta  .- ^— .■..„......._ Sanplain  gefardia.... 


U.S.A.  ICT,  MA.  MD.  NY.  HI)  .. 
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Dated:  August  11. 1986. 
Susan  Recce. 

Acting  Assistant  Secrtary  for  Fish  and 
Wildlife  and  Parks. 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29CFR  Part  1910 

iDocketNo.  H-0201 

Air  Contaminants 

AGENCY:  Occupational  Safety  and 
Health  Administration  (OSHA).  Labor. 
action:  Proposed  Rule;  Changes  in 
Dates  for  Submission  of  Post-f leaning 
Evidence  and  Briefs. 

SUMMARY:  On  June  7. 1988.  at  53  FR 
20960.  the  Occupational  Safety  and 
Health  Administration  proposed  to 
amend  its  Air  Contaminants  standards. 
29  CFR  19101000.  Tables  Z~l,  Z-2  and 
Z-3  and  to  add  a  Table  Z-4.  At  the  close 
of  the  oral  hearing  on  that  proposal,  the 
presiding  officer  set  November  14.  1988 
as  the  deadline  for  submission  of  post- 
hearing  evidence  and  December  13. 1988 
as  the  deadlme  for  submission  of  post- 
hearing  briefs. 

The  Secretary  of  Labor  has 
determined  that  these  dates 
unreasonably  and  unnecessarily 
mterfere  with  the  high  priority  that  both 
the  Assistant  Secretary'  for 
Occupational  Safety  and  Health  and  the 
Secretary  set  for  this  proposal  to  protect 
the  occupational  health  of  employees. 
Accordingly,  pursuant  to  authority  m 
section  6fb)  of  the  Occupational  Safety 
and  Health  Act  and  29  CFR  1911.4.  the 
Secretary  is  setting  October  7,  1988  for 
submission  of  post-hearing  evidence  and 
October  31.  1988  for  submission  of  post- 
hearing  briefs.  The  Secretary  has 
concluded  that  these  dates  provide 
sufficient  time  for  participants  to  submit 
their  post-hearing  documents. 
DATES:  Post-hearing  evidence  must  be 
submitted  by  October  7. 1988.  Post- 
hearing  briefs  must  be  submitted  by 
October  31. 1988. 

ADDRESSES:  Post-hearing  evidence  and 
bnefs  should  be  submitted  to  the  Docket 
Officer,  Docket  No,  H-020.  Room  N- 
2439.  U.S.  Department  of  Labor.  200 
Constitution  Avenue.  NW,,  Washington. 
DC  20210,  Telephone  (202]  523-7894. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr,  Jtimes  F,  Foster.  Director,  Office  of 
Information  and  Consumer  Affairs, 
OShiA.  US,  Department  of  Labor.  Room 
.\-3649,  200  Constitution  Avenue.  NW.. 
Washington.  DC  20210,  Telephone  (202) 
523-8131. 

SUPPLEMENTARY  INFORMATION:  On  June 
:•  1988.  at  53  KR  20960.  the  Occupational 
Safety  and  Hedl'h  Administration 
proposed  to  dmend  its  Air  Contaminants 
standards.  29  CFR  1910.1000.  Tables  Z-1. 


Z-2  and  Z-3  and  add  a  Table  Z-4.  That 
document  set  forth  various  dates  for 
submissions  and  hearings. 

OSHA  extended  those  dales  on  July  1. 
1968.  at  53  FR  24956  to  )u!y  11,  1988  for 
notices  of  intention  to  appear,  (uly  25, 
1988  for  comments  and  testimony,  and 
|uly  28-Augu3t  12.  1988  for  the  hearing. 
OSHA  stated  its  intention  that  August 
19.  1988  be  the  deadline  for  submission 
of  post-hearing  evidence  and  that 
September  2, 1988  be  the  deadline  for 
submission  of  post-hearing  briefs. 

The  rulemaking  proceeding  was 
conducted  pursuant  to  section  6(b)(3)  of 
the  Act  and  the  procedures  set  forth  in 
29  CFR  Part  1911.  Those  rules  state  that 
the  hearing  is  informal  and  shall  be 
designed  to  permit  effective 
presentation  of  evidence  and  views 
without  unduly  protracting  the 
rulemaking  process. 

In  the  presiding  ofTicer's  pre-hearing 
guidelines  mailed  to  participants, 
OSHA's  recommended  dates  for  post- 
hearing  submissions  were  set  forth.  At 
the  commencement  of  the  hearing  on 
July  28, 1968.  the  presiding  officer 
requested  written  or  oral  submissions 
from  participants  on  the  participants' 
recommendations  concerning  the 
appropriate  period  for  post-hearing 
evidence  and  briefs.  The  vast  majority 
of  participants  made  no 
recommendations  and  are  presumed  to 
agree  with  the  dates  recommended  by 
OSHA.  OSHA  advised  the  presiding 
officer  that  the  dates  of  August  26.  1968 
for  post-hearing  evidence  and 
September  9  or  16. 1988  for  post-hearing 
briefs  were  appropriate-  Several 
participants  recommended  dates 
between  September  2  and  November  7. 
1988  for  post-hearing  briefs,  with  the 
same  or  shorter  dates  for  evidence.  Only 
one  participant  recommended 
November  14. 1988  for  post-hearing 
evidence  and  December  13.  1968  for 
post-hearing  briefs.  The  presiding  ofFicer 
adopted  these  dates.  ;.e.  November  14, 
1988  for  post-hearing  evidence  and 
December  13. 1988  for  post-hearing 
briefs. 

This  rulemaking  activity  has  been 
assigned  the  highest  priority  by  the 
Department  of  Labor,  as  a  very  effective 
and  comprehensive  way  of  protecting 
the  occupational  health  of  workers.  New 
or  more  protective  exposure  limits  are 
being  established  for  over  400  toxic 
substances,  to  which  17  million 
employees  are  potentially  exposed.  The 
dates  set  by  the  presiding  officer 
interfere  unreasonably  with 
implementation  of  that  priority,  by 
interfering  with  the  review  process  and 
the  schedules  of  staff  and  contractors, 
and  by  unnecessarily  delaying  delivery 
of  the  needed  health  protection. 


The  Secretary  has  carefully  reviewed 
the  submissions  of  participants  to  the 
presiding  officer  and  the  Chief 
Administrative  Law  judge  on  this  issue, 
their  decisions,  the  facts  and  law.  The 
Secretary  concludes  that  she  has  the 
authority  lo  change  the  dales  set  by  the 
presiding  officer  and  that  the 
appropriate  dates  under  all  the 
circumstances  are  October  7.  1988  for 
submission  of  post-hearing  evidence  and 
October  31. 1968  for  submission  of  post- 
hearing  briefs. 

The  dates  set  in  this  notice  give  all 
participants  ample  time  to  review  the 
record  and  to  present  their  evidence  and 
views.  It  is  noted  that  the  prehearing 
comment  period  was  47  days  and  that 
the  total  period  from  publication  of  the 
proposal  to  submission  of  post-hearing 
briefs  will  be  approximately  145  days. 

OSHA's  proposal  used  as  its  starting 
point  recommendations  of  the  American 
Conference  of  Governmental  Industrial 
Hygienisls  and  the  National  Institute  for 
Occupational  Safety  and  Health.  OSHA 
Rrst  gave  notice  of  this  proposal  in  the 
Federal  Register  on  October  26.  1987  (52 
FR  40534).  in  the  Regulatory  Agenda. 

The  |une  7,  1988  proposal  discussed 
health  information  on  each  chemical 
and  referenced  the  studies  upon  which 
OSHA  relied.  Extensive  feasibility  data 
were  included.  OSHA  gave  the 
reasoning  for  its  preliminary 
conclusions.  The  public  had  until  |uiy  25. 
1988.  to  submit  pre-hearing  comments 
and  testimony.  A  hearing  was  held 
between  luly  28  and  August  15. 19B8. 
permitting  oral  presentations  and 
questioning  of  witnesses.  With  the  dates 
set  in  this  notice,  participants  will  have 
more  than  50  days  to  submit  post- 
hearing  evidence  and  an  additional  24 
days  to  submit  post-hearing  briefs. 

Most  participants  have  agreed  that 
these  times  are  ample  and  that  the 
rulemaking  should  not  be  delayed  by 
providing  additional  time.  The  very  few 
participants  who  have  requested 
additional  time  have  not  demonstrated 
that  such  additional  time  is  necessary. 
Protection  of  this  Nation's  working  men 
and  women  cannot  be  postponed  on 
such  an  insubstantial  basis. 

Legal  Authority 

The  Secretary  takes  this  action 
pursuant  to  her  authority,  including 
Section  6  of  the  Occupational  Safely 
and  Health  Act  of  1970.  29  U.S.C.  655. 
and  29  CFR  Part  1911.  See  also.  DLMS  3- 
2  Handbook,  Departmental  Regulatory 
Review  Procedures. 

The  Secretary,  as  the  official 
authorized  by  Congress  to  set  standards 
and  as  Departmental  head,  is  clearly 
responsible  for  both  the  substance  of 
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occupational  safety  and  health 
standards  and  the  priorities  assigned  to 
Departmental  rulemaking  projects. 
Therefore,  she  retains  inherent  authority 
to  review  and,  if  appropriate,  to  modify 
or  reverse  any  decision  made  by  one  of 
her  designees  in  an  OSHA  rulemaking 
proceeding  In  this  case,  both  the 
Secretary'  and  the  Assistant  Secretary 
for  Occupational  Safety  and  Health 
have  stated  that  the  Air  Contaminants 
proceeding  is  the  Departments  highest 
occupational  safety  and  health 
regulatory  priority.  The  presiding  officer 
exceeded  his  delegated  authority  by 
establishing  a  post-hearing  submission 
period  that  is  significantly  longer  than 


necessary  to  permit  participants  to  file 
post-hearing  evidence  and  briefs  and 
that  fails  to  reflect  the  priority  assigned 
lo  this  project  by  the  Secretan,'  and  the 
Assistant  Secretar>'. 

Based  on  all  of  the  foregoing  and  in 
order  to  effectuate  the  purposes  of  the 
Occupational  Safety  and  Health  Act.  1 
am  vacating  the  presiding  officer's  order 
purporting  to  set  post-hearing  dates.  I 
hereby  establish  the  dates  of  October  7. 
1988  for  submission  of  post-hearing 
evidence  and  October  31.  1988  for 
submission  of  post-hearmg  briefs. 

This  document  has  been  prepared 
under  the  direction  of  Secretary  of  Labor 
Ann  McLaughlin.  U.S.  Department  of 


Labor.  200  Constitution  Avenue.  N'W., 
Washington,  DC  20210.  It  is  issued  under 
the  authority  of  Sections  6  and  8  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  655.  657).  section  4  of  the 
Administrative  Procedure  Act  (5  U.SC 
553),  29  CFR  Pari  1911  and  Secretar>'  of 
Labor's  Order  9-83  (48  FR  35736), 

Signed  at  Washington,  DC  this  6th  day  ol 
September.  1988 
Ann  McLaughlin. 
Secretary  of  Labor 

[FR  Doc  88-20467  Filed  9-6-88: 10:50  am) 
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Memorandum  of  .\ugusf  17.  1988 

Delegation  of  Certification  Responsibility 

Memorandum  ti>  Ihp  Sci  rcl.iri.   of  Slate 

By  virtue  of  ttie  authority  vested  in  me  as  President  by  the  Constitution  and 
the  statutes  of  the  United  States  of  America,  including  Section  621  of  the 
Foreign  Assistance  Act  of  1961,  as  amended,  and  Section  301  of  Title  3  of  the 
United  States  Code,  I  hereby  delegate  to  the  Secretary  of  State  the  responsibil- 
ity for  submitting  the  third  report  and  certifications  required  by  Section  2013 
of  the  Anti-Drug  Abuse  Act  of  1986  (P.L.  99-570). 

This  memorandum  shall  be  published  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  August  17,  1988. 
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This   section   o(   the   FEDERAL   REGISTER 

contains  regulatory  documerrts  having 
general  appticabrltty  and  legal  ettect,   most 
of  which  are  keyed  to  and  codifted  m 
the  Code  of   Federal  Regulations,  which  is 
published  under   50  titles  pursuant  to  ^4 
use     1510. 

The  Code  ol  Federal   Reguiations  is  sold 
by   the    SupennierKlent   of   Documenis. 
Pnces  ot  new  books  are  listed  tn  the 
first  FEDERAL  REGISTER  issoe  of  each 
week 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
7  CFR  Parts  989  and  999 

AMS-FV-88-0b3FR 

Raisins  Produced  From  Grapes  Grown 
in  Californfa:  Specialty  Crops.  Import 
Regulations 

agency:  Agricultural  Marketing  Service, 
USDA. 


ftCTiON:  Fina!  rule. 


SUMMARY;  This  final  rule  changes  the 
-idministrative.  supplementary,  and 
quality  control  rules  and  regulations  of 
the  California  raisin  marketing  order 
and  specialty  crops  import  regulations. 
"Hiis  action  separates  the  Monukka 
varietal  type  into  a  Monukka  vaheiai 
type  (Monukka  raisins)  and  an  Other 
Seedless  varietal  type  (Ruby  Seediess. 
Flame  Seedless.  Black  Imperial,  and 
other  similar  seedless  raisins). 
Currently,  the  Monukka  varietal  type 
includes  Monukka.  Ruby  Seedless. 
Flame  Seedless.  Black  Imperial,  and 
other  similar  seedless  raisins.  Monukka 
grapes  are  grown  primarily  for  the 
production  of  raisins  and  there  is  a 
special  market  for  raisins  made  from 
these  grapes.  Raisins  made  from  the 
other  varietal  types  in  the  Monukka 
varietal  type  are  generally  considered  as 
a  salvage  outlet  for  grapes  remaining 
after  such  grapes  have  been  harvested 
for  table  (fresh)  use.  For  those  reasons. 
the  Raisin  Administrative  Committee 
(Committee!,  the  agency  responsible  for 
local  administration  of  the  order, 
recommended  segregating  the  Monukka 
varietal  type.  This  will  allow  both 
varietal  types  (Monukka  and  Other 
Seedless)  to  be  regulated  based  on  their 
own  separate  and  distinct  conditions  of 
supply  and  demand. 
EFFECTIVE  DATE:  September  IZ.  198a 


FOR  FURTHER  INFORMATION  CONTACT: 

Idcqnelyn  R.  Schlatter.  Marketing 
Speciahst.  Marketing  Order 
Admmistration  Branch.  Fruit  and 
Vegetable  Division,  AMS.  USDA.  Room 
2525-S.  P.O.  Box  96456.  Washington.  DC 
20090-6436;  telephone:  (202)  447-5120. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Order  No.  989  (7  CFR  Pari  989).  as 
amended,  regulating  the  handling  of 
raisins  produced  from  grapes  growri  in 
California.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  determined  to  be  a  "non- 
major"  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Fiexibihty  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  23  handlers 
of  raisins  who  are  subject  to  regulation 
under  the  raisin  marketirig  order,  and 
approximately  5.000  producers  in  the 
regulated  area.  There  are  approximately 
45  raisin  importers  subject  *o  the 
requirements  of  the  raisin  import 
regulations.  SmaU  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR  121.2) 
as  those  having  gross  annual  revenues 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
T^e  majority  of  handlers  and  producers 
of  California  raisins  and  importers  of 
raisins  may  be  classified  as  small 
entities. 

This  final  rule  changes  the 
administrative,  supplementary,  and 
quality  control  rules  and  regulations  of 


the  raisin  marketing  order  and  import 

regulations  for  specialty  crops.  This 
action  was  unanimously  recommended 
by  the  Committee  and  separates  the 
Monukka  varietal  t>T>e  group  Into  two 
varietal  types:  (1)  A  Monukka  varietal 
type  consisting  solely  of  Monukka 
raisins:  and  (2)  an  Other  Seedless 
varietal  type  consisting  of  Ruby 
Seedless.  Flame  Seediess.  Black 
Imperial,  and  other  similar  seedless 
raisins.  In  addition,  the  LVS.  Deparlmeni 
of  Agriculture  (Department)  proposed 
amending  the  import  regulation  to 
conform  to  the  changes  in  the  marketing 
order. 

Section  98910  of  the  order  provides 
that  the  Committee,  with  the  approval  of 
the  Secretary,  may  change  the  list  of 
varietal  types.  Thus,  paragraph  (h)  of 
§  989.110  is  amended:  new  paragraph  (i) 
is  added  to  §  989.110:  and  paragraph  (a) 
of  §  989.156;  paragraph  (a)  of  §  989.210: 
paragraphs  (a)  and  (b)  of  §  989.212; 
paragraphs  (a),  (b),  (c).  and  (d)  of 
§  989.213;  paragraph  (a)  of  §  989.701.  and 
paragraph  (c)  of  §  989.702  are  amended 
to  include  the  Other  Seedless  varietal 
type.  In  addition,  import  regulations  that 
appear  in  7  CFR  Part  999  are  amended  to 
conform  to  the  changes  in  7  CFR  Part 
989  regulating  raisins  produced  from 
grapes  grown  in  California. 

Presently,  the  Monukka  varietal  type 
includes  Monukkas.  Ruby  Seedless. 
Flame  Seedless,  Black  Imperial  and 
other  similar  seedless  raisins.  Monukka 
grapes  are  primarily  produced  for  drjing 
into  raisins.  The  market  for  Monukka 
raisins  is  in  health  and  specialty  stores, 
and  the  number  of  Monukka  producers 
IS  small. 

In  contrast,  the  Ruby  Seedless.  Flame 
Seedless.  Black  Imperial  and  other 
similar  seedless  grapes  are  grown 
primarily  for  use  as  table  grapes.  Grapes 
left  after  the  vines  have  been  picked  are 
dried  into  raisins.  Raisins  produced  from 
these  seedless  varieties  usually  are 
marketed  through  grocery  stores  rather 
than  through  specialty  stores  where 
Monukkas  are  sold.  The  Monukka 
varietal  type  possesses  characteristics 
different  from  the  other  seedless  raisins 
sufficient  to  make  it  desirable  to  have 
separate  identification  and 
classification. 

Currently,  when  volume  regulations 
are  in  effect,  the  same  free  percentage 
[the  amount  which  can  be  handled  in 
the  primary  market)  applies  to  each  kind 
of  raisin  in  the  Monukka  varietal  type 
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irrespective  of  differences  in  market 
demands  for  such  varietal  types.  This 
action  allows  the  Committee  to 
recommend  different  vohime  regulations 
for  the  Monukka  varietal  type  and  the 
Other  Seedless  vanetai  type  and 
thereby  recoanize  distinct  differences  in 
supply  and  demand  condiiuins. 

In  addition,  other  marketing  order 
provisions  such  as  the  weii^ht  dockage 
s\slem  and  minimum  grade  and 
condition  requirements  could  vary,  if 
deemed  appropriate,  between 
Monukkas  and  Other  Seedless  raisins  as 
a  result  of  this  change.  Further,  this 
chtinae  will  affect  the  raisin  diversion 
program  pro\  is:ons  in  the  regulations  by 
separating  Munukkas  and  Other 
Seedless  raisins,  thereby  permitting  the 
quantity  ehgibie  for  diversion  to  be 
announced  separately  for  these  vanetai 
types  when  appropnate. 

The  Commiifee  therefore 
recommended  that  the  Monukka  vanetai 
type  be  separated  into  two  vanetai 
types:  (1)  Monukka  Seedless:  and  (2) 
Other  Seedless.  This  recrgnizes 
differences  m  supply  and  demand 
conditions  for  Monukka  and  Other 
Seedless  raisms  and  allows  producers  of 
Monukka  grapes  dried  into  raisins  to 
take  advantage  of  a  separate  and 
distmc!  market  for  Monukka  raisins. 
Pursuant  to  Section  9e  of  the  Act.  this 
final  njle  also  amends  the  import 
regulations  which  appear  in  7  CFR  Part 
999  to  conform  to  the  changes  in  this 
final  rule.  Imported  raisms  are  required 
to  meet  the  same  or  comparable  quality 
standards  as  the  domesticilly  produced 
crop. 

Section  8e  of  the  Act  (7  U.S.C.  fi()8e-l) 
requires  the  Secretary  of  Agriculture  to 
issue,  after  reasonable  notice  of  not  less 
than  3  days,  grade,  size,  quality  or 
maturity  requirements  on  specified 
imported  commodities,  including  raisins, 
which  are  the  same  as.  or  comparable 
to,  those  applied  to  the  domestic 
commodity  regulated  under  a  Federal 
marketing  order.  Because  this  final  rule 
affects  the  gfriding  requirements  for 
raisms  produced  from  grapes  grown  in 
California  under  Marketing  Order  .Mo. 
989,  this  change  will  be  applicable  to 
imported  raisms  regulated  under  7  CFR 
999  300.  as  amended. 

Notice  of  this  action  was  published  in 
the  July  7,  1988.  issue  of  the  Federal 
Register  (53  FR  25497).  Written 
comments  were  invited  from  interested 
persons  until  luly  22.  1988.  One  comment 
was  received.  The  commenter  supported 
the  separation  of  the  Monukka  varietal 
type  into  a  Monukka  varietal  type  and 
an  Other  Seedless  varietal  type.  In 
addition,  the  commenter  proposed  that 
the  Ruby  Seedless  varietal  type  also  be 
established  as  a  separate  and  distinct 


varietal  type  from  Other  Seedless 
raisins.  The  commenter.  however,  did 
not  provide  sufficient  information  and 
justification  for  the  Department  to 
proceed  with  such  a  separation.  The 
Department,  therefore,  is  proceeding 
with  the  flnalization  of  this  rule 
separating  the  Monukka  varietal  type 
into  a  Monukka  varietal  type  and  an 
Other  Seedless  varietal  type  and  is  not 
adopting  the  commenler's  suggested 
change. 

An  interim  final  rule,  published  in  the 
August  22. 1968,  issue  of  the  Federal 
Register  (53  FR  31830)  deleted  the 
weight  adjustment  (moisture)  system  (7 
CFR  989.211)  from  the  rules  and 
regulations  of  the  raisin  marketing  order. 
Therefore,  this  final  rule  reflects  the 
changes  in  that  interim  final  rule,  as 
appropriate. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented  and  other  available 
information,  it  is  found  that  this 
regulation,  as  hereafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553.  good  cause 
exists  for  not  postponing  (he  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  1988-89  crop  is  in  (he 
process  of  being  harvested  and  this 
action  must  be  taken  promptly  since  the 
Committee  will  be  estimating  the  1988- 
89  production  of  these  two  new  varietal 
types  in  order  to  calculate  trade 
demand:  and  (2)  handlers  are  aware  of 
this  action  which  was  recommended  by 
the  Committee  at  an  open  meeting. 

List  of  Subjects 

7  CFR  Part  989 

California.  Grapes.  Marketing 
agreements  and  orders.  Raisins. 

7  CFR  Part  999 

Dates,  Filberts/Hazelnuts.  Food 
grades  and  standards.  Imports,  Prunes, 
Raisins,  and  Walnuts. 

For  the  reasons  set  forth  In  the 
preamble,  7  CFR  Part  989  is  amended  as 
follows: 

Note. — These  sections  will  appear  in  iht- 
annurtl  Code  of  Federal  Regdlntiiins- 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  969  continues  to  reed  as  follows: 


Authority:  Sees  1-19,  4SSlnl  31.  as 
amended.  7  (.'  S  C.  em -674 

Subpart — Admintstrattve  Rules  and 
Regulations 

2.  Section  989.110  is  amended  by 
revising  paragraph  (h)  and  adding  new 
paragraph  (i)  to  read  as  follows; 

9  989.110    Varietal  typ«s. 


(h)  Monukka  includes  all  raisins 
produced  from  Monukka  grapes. 

(I)  Other  Seedless  Includes  all  raisins 
produced  from  Ruby  Seedless.  Kings 
Ruby  Seedless.  Flame  Seedless  and 
other  seedless  grapes  not  included  in 
any  of  the  varietal  categories  for 
Seedless  raisins  defmed  in  paragraphs 
(a),  (b).  (c).  (d)  or  (h)  above. 

3.  Section  989.156  is  amended  by 
revising  (he  second  sentence  of 
paragraph  (a)(1)  to  re.id  as  follows: 

§  969.156    Raisin  Diversion  Program, 

(a)(1)'  "  '  The  quantity  eligible  for 
diversion  may  be  announced  for  any  of 
the  following  varietal  types  of  raisins: 
Natural  (sun-dried)  Seedless.  Muscat 
(Including  other  raisins  with  seeds), 
Sultana,  Zante  Currant,  Monukka.  and 
Other  Seedless  raisins 


Subpart— Supplementary  Regulations 

4.  Section  989.210  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

§  989  210     Handling  of  varietal  types  of 
raisms  acquKed  pursuant  lo  a  werght 
dockage  system. 

(a)  General.  A  handler  may  acquire  as 
standard  raisins  lots  of  Natural  (sun- 
dried)  Seedless.  Golden  Seedless. 
Dipped  Seedless.  Oleate  and  Related 
Seedless.  Monukka.  Other  Seedless, 
Sultana.  Zante  Currant  and  Muscat 
(including  other  raisins  with  seeds] 
raisins  under  the  weight  dockage 
provisions  described  in  §§  989.212  and 
989.213.  •   •   ■ 


5.  Section  989.212  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  and  the  heading  of  (b)  (o  read  as 

follows: 

$989,312    Standard  dockage. 

[u]  General.  Subiecl  to  prior 
agreement  be(ween  handler  and 
tenderer.  Natural  (sun-dried)  Seedless, 
Golden  Seedless,  Dipped  Seedless, 
Olea(e  and  Related  Seedless.  Monukka 
and  Other  Seedless  raisins  containing 
from  5.1  through  10.0  percent,  by  weight, 
of  substandard  raisins  may  be  arquired 
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by  a  handler  under  a  weight  dockage 
8y8(em.  "  *  ' 

(b)  Substandard  dockage  table 
applicable  to  Natural  (aun-dhed) 
Seedless.  Golden  Seedless.  Dipped 
Seedless.  Oleate  and  Related  Seedless. 
Monukka.  and  Other  Seedless 


6.  Section  989  213  is  amended  by 
revising  the  firsl  sentence  of  paragraph 
(a),  and  the  headings  of  (b).  (c]  and  (d) 
to  read  as  follows: 

^  989.213    Maturity  dockage. 

(a)  General.  Subject  to  prior 
agreement  between  handler  and 
tenderer.  Natural  (sun-dried)  Seedless, 
Golden  Seedless.  Dipped  Seedless. 
Oleale  and  Related  Seedless.  Monukka 
and  Other  Seedless  raisins  containing 
from  35.0  through  49.9  percent,  by 
weight,  of  well-matured  or  reasonably 
well-matured  raisins  may  be  acquired 
by  a  handler  under  a  weight  dockage 
system.  *  '  ' 

(b)  Maturity  dockage  table  applicable 
lo  Natural  (sun-dried)  Seedless,  Golden 
Seedless.  Dipped  Seedless.  Oleate  and 
Related  Seedless,  Monukka.  and  Other 
Seedless  raisins  with  45.0 percent 
through  49.9  percent  Grade  B  or 
better.  '  *  ' 

(c)  Maturity  dockage  table  applicable 
to  Natural  (sun-dried)  Seedless.  Golden 
Seedless.  Dipped  Seedless.  Oleate  and 
Related  Seed  lass.  Monukka.  and  Other 
Seedless  raisins  with  40.0 percent 
through  44.9 percent  Grade  B  or 
better  *  '  ' 

(d)  Maturity  dockage  table  applicable 
to  Natural  (sun-dried)  Seedless.  Golden 
Seedless.  Dipped  Seedless.  Oleate  and 
Related  Seedless.  MonukAo.  and  Other 
Seedless  raisins  with  35.0 percent 
through  39.9 percent  Grade  Bar 
better  *  *  " 


7.  Section  989.701  is  amended  by 
revising  paragraph  (a)  to  read  as 

follows: 


Subpart — Quality  Control 

5  989.701     Minimum  grade  and  condition 
standards  tor  natural  condition  raisins. 

(a)  Natural  (sun-dried)  Seedless. 
Monukka  and  Other  Seedless  Raisins. 
Natural  condition  Natural  (sun-dried) 
Seedless,  Monukka.  and  Other  SeedJess 
raisins  shall  have  been  prepared  from 
sound,  wholesome,  matured  grapes 
properly  dried  and  cured,  and  shall  meet 


the  following  additional 
requirements;  '    *   ' 


SECURITIES  AND  EXCHANGE 
COMMISSION 


8.  Section  989.702  is  amended  by 
revising  paragraph  (c)  to  read  as 

follows: 

^  989.702     Minimum  grade  standaras  for 
packed  raisins. 

(c)  Monukka  and  Other  Seedless 
Raisins.  Packed  Monukka  and  Other 
Seedless  raisins  shall  at  least  meet  the 
requirements  prescribed  in  paragraph 
(a)  of  this  section,  except  that  the 
tolerance  for  moisture  shall  be  19 
percent  rather  than  18  percent 


For  the  reasons  set  forth  in  (he 
preamble.  7  CFR  Part  999  is  amended  as 

follows: 

Note. — ^Thia  section  will  appear  tn  the 
annual  Code  of  Kc-deral  Rppulations 

PART  999— SPECIALTY  CROPS; 
IMPORT  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
999.3IX)  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  999.300  is  amended  by 
revising  paragraphs  (a)(2)  and  (b)(5)  to 
read  as  follows: 

S  999.300     Regulation  governing 
importation  of  raisins. 

Id)   •    ■    ■ 

(2)  "Vanetai  type"  means  the 
applicable  one  of  the  following: 
Thompson  Seedless  raisins.  Muscat 
raisins,  Layer  Muscat  raisins.  Currant 
raisins.  Monukka  raisins,  Other 
Seedless  raisins,  and  Golden  Seedless 
raisins. 


(b)  •  •  • 

(5)  With  respect  to  Monukka  and 
Other  Seedless  raisins — the 
requirements  for  Thompson  Seedless 
Raisins  prescribed  in  paragraph  (b)(1)  of 
this  section,  except  that  the  tolerance 
for  moisture  shall  be  19  percent  rather 
than  18  percent: 


Robert  C  Keeney, 

Deputy  Director.  Fruit  and  Vegetable 

Division. 

September  1. 1988. 
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17CFR  Part2ll 

[Release  No  SAB-791 

Staff  Accounting  Bulletin  No.  79 

AGEMCV:  Securities  and  Exchan^^e 

Commission. 

action:  Publication  of  Staff  Accounting 

Bulletin. 

summary:  This  staff  accounting  bulletin 
expresses  the  staffs  views  regarding  the 
accounting  for  transactions  undertaken 
by  a  company's  principal  storkholderfs) 
for  the  benefit  of  the  company. 
FOR  FURTHER  INFORMATION  CONTACT. 

Kenneth  V.  Moreland.  Office  of  (he 
Chief  Accountant  (202-272-2130).  or 
Howard  P.  Hodges.  Jr.  or  Robert  A. 
Bayless.  Division  of  Corporation 
Finance  (202-272-2553),  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Statements  in  staff  accounting  bulletins 
are  not  rules  or  interpretations  of  the 
Commission  nor  are  (hey  published  as 
bearing  the  Commission's  official 
approval.  They  represent  interpretations 
and  practices  followed  by  the  Division 
of  Corporation  Finance  and  the  Office  of 
the  Chief  Accountant  in  administering 
the  disclosure  requirements  of  the 
Federal  securities  laws. 
luoathan  C.  Katz. 
Secretory. 
September  2, 108& 

PART  211— f  AMENDED] 

Part  211  of  Title  17  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  Staff  Accounting  Bulletin  No.  79 
lo  the  table  found  in  Subpart  B. 

Staff  Accounting  Bulletin  No.  79 

The  staff  hereby  adds  Section  T  to 
Topic  5  of  the  staff  accounting  bulletin 
series.  Section  T  discusses  the  staffs 
views  regarding  the  accounting  for 
transactions  undertaken  by  a  company's 
principal  stockholder's)  for  the  benefit 
of  the  company. 


Topii-  5:  Miscellaneous  Accouating 

T.  Accounting  for  Expenses  or  Liabilities 
Paid  by  Principal  Stockfiolderfs) 

FocLt:  Company  X  was  a  defendant  in 
litfgalion  for  which  the  company  had  not 
recorded  a  liability  in  accordance  with 
Slalement  of  Financial  AccounUng  Slandardtt 
("SFAS")  Nu.  5.  A  principal  stockholder  of 
the  company  transfers  a  porDon  of  his  shares 
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In  the  pUinliff  lo  settle  such  lIligHtion.  If  the 
company  had  settled  Ihe  tiiijidtion  directly. 
Ihe  rompiiny  would  have  recorded  Ihe 
setttemenl  as  an  expense. 

Question:  Must  the  settlemeni  be  reflected 
as  an  expense  in  rhe  company's  nnanclal 
stalementB.  and  if  so.  how?  Inttrpretive 
Hfjspunse.  Yes.  The  value  of  the  ihares 
IranfifBtred  should  be  reflecied  as  an  expense 
in  Ihe  company's  ftnandal  slatemenls  with  a 
corresponding  credit  to  contributed  (paid-in) 
capMal. 

The  alaff  believes  that  such  a  tranflaction  is 
similar  to  those  described  in  Inierprelahon 
No.  1  to  Accountins  Principles  Board  Opinion 
(  APB")  No.  25  f 'Inferpretation  No,  11  in 
which  a  pnncipal  stockholder  '  establishes  or 
finances  a  slock  option,  purchase  or  award 
plan  for  one  or  more  employees  of  the 
company   Interpretation  No.  1  states  that  "if  a 
pnncip«l  stockhnlder's  intention  is  to 
enhance  or  maintain  the  value  of  his 
investment  by  entering  into  such  an 
arrangement  the  corporation  is  implicitly 
benefiting  from  the  plan  by  retention  of.  and 
possibly  improves!  performance  by.  the 
employee.  In  this  case,  the  benefits  to  a 
principal  stockholder  and  to  the  corporation 
are  generally  impossible  to  separate- 
Similarly  it  IS  virtually  impossible  to 
'ii-pdrjte  a  pnncipal  stockholder's  personal 
sad.Hfaction  fnjm  the  benefit  to  the 
(orporation.    .As  a  result.  Interpretation  No.  1 
f'l.jires  the  company  to  account  for  such  a 
tr-jnsrfction  as  if  it  were  a  compensatory  plan 
idnpted  by  the  company,  with  an  offsetting 
rnntnbution  to  capital,  unless:  (1)  The 
siockhoid?f  8  reidtionship  to  the  employee 
would  normally  result  in  (tenerosity.  (2)  (he 
stockholder  has  an  obli^^ation  to  the 
pmpkiyee  which  is  unrelated  to  employment. 
or  (J|  the  company  clearly  does  not  benefit 
from  the  transaction. 

The  staff  believes  that  ihe  problem  of 
separating  the  benefit  to  the  pnncipal 
stockholder  from  the  benefit  to  the  company 
cited  in  interpretation  No  1  is  not  limited  to 
transactions  involving  stock  compensation. 
Therefore,  similar  accountinfi  la  required  in 
ihi<t  and  other  *  transactions  where  a 
principal  stockholder  pays  an  expense  for  the 
company,  unless  Ihe  stockholder's  action  is 
caused  by  a  retatiunship  or  obligation 
completely  unrelated  to  his  position  as  a 
stockholder  or  such  action  clearly  does  not 
benefit  the  company. 

Some  registrants  and  their  accountanls 
have  taken  the  position  that  since  SFAS  No. 


'  SFAS  No  57  p^rsgraph  24e.  defines  pnncipal 
owi>ef»  OS  "owners  of  rpcord  or  imown  h«aeficJal 
oivners  of  more  thdn  10  perwni  of  the  voting 
mTcrt'Sts  of  ihe  enteiprise  *' 

'  Forf*«mplp.  Suff  Accourdo^it  Bultiftin  Topic  2- 
B  indicnl<>s  thai  trxprnsps  of  a  buamems  cnmbinetion 
HCcountmR  for  as  a  pooling-ol-inleretu  that  an  paid 
by  n  combining  companys  alockhi^lders  should  bv 
reflecli^d  as  an  expense  in  the  post-rombinitilon 
ciimtHned  financial  itutumenls  aa  required  hy  Al'8 
No  1ft  Similarty  Staff  Accounting  Bullelm  Topic  1- 
B  iiidiCHii'i  thai  the  separalp  finatidat  flatcmenli  of 
■I  subsidiary  ahoyid  rvflecl  any  coaia  of  ils 
(>;>»rdtiona  which  are  incurred  by  ib^  parvnl  on  lU 
If^hair  Additional,  ihe  staff  noies  ih4>i  AICPA 
Technicil  Practice  Aids  S  4160  also  iculk:ates  ttiHl 
iKp  payment  by  pHnclpal  ilockholders  of  s 
LDfnpany's  debl  should  be  accounted  for  a  a 
ciipital  contnbutioa. 


5^  applies  to  these  Iransactions  and  requin-) 
only  (he  disclosure  of  material  related  party 
transactions,  the  staff  should  not  require  the 
accounting  called  for  by  Interpretation  No.  1 
for  transactions  other  than  those  specifically 
covered  by  it.  The  staff  notes,  however,  thai 
SFAS  No.  S7  does  not  address  the 
measurement  of  related  party  transactions 
and  that,  as  a  result,  such  transactions  are 
generally  recorded  at  Ihe  amounts  indicated 
by  their  terms.*  However.  Ihe  staff  believes 
that  transactions  of  (he  type  described  above 
differ  from  the  typical  related  party 
transactions. 

The  transactions  for  which  SFAS  No.  5" 
requires  disclosure  generally  are  those  In 
which  a  company  receives  goods  or  services 
directly  from,  or  provides  goods  or  services 
directly  to,  a  related  parly,  and  the  form  and 
terms  of  such  transactions  may  be  structured 
lo  produce  either  a  direct  or  indirect  benefit 
to  the  related  parly  The  participation  of  a 
related  party  in  such  a  transaction  negates 
Ihe  presumption  (hat  transactioas  reflected  in 
the  financial  statements  have  been 
consummated  at  arm's  length.  Disclosure  is 
therefore  raqumxi  to  compensate  for  the  fact 
that,  due  to  the  relatad  party's  Invotvemenl. 
the  terms  of  the  transaction  may  produce  an 
accounting  measurement  for  which  a  more 
faithful  measurement  may  not  be 
determinable. 

hfowever.  transactions  of  the  type 
discussed  In  the  facts  given  do  not  have  such 
problema  of  measureroent  and  appear  to  be 
transacted  to  provide  a  benefit  to  the 
stockholder  through  the  enhancement  or 
maintenance  of  the  value  of  the  stockholder's 
invHstmenL  The  staff  believes  that  the 
substance  of  such  transactions  is  the 
payment  of  an  expetise  of  the  company 
Ihrough  contributions  by  the  stockholder. 
Therefore,  the  staff  determined  that  it  was 
inappropriate  to  permit  accounting  according 
to  the  form  of  the  transactiort 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  I 

IT  D. 82241 

Income  Tax;  Certain  Indebtedness 
Treated  as  Payments  on  Installment 
Obligations 

AOENCV:  Internal  Revenue  Service. 
Treasury. 


*  However  in  *cmt>  clrcumslancas  il  is  necessary 
to  reOoct.  eiltier  to  the  historical  financial 
Binlemenln  or  a  pni  fornia  prcftentation  idvpendiRR 
nn  Ihe  r.lrrum9t.ince4|  rvlated  party  Iranaactions  a' 
amuunlft  other  than  (hose  Indicated  by  their  tenna. 
Two  f  uch  ctrcamstancet  an  adiirpssed  In  Staff 
AcciMinlingButletin  Topic  1-B-1.  Queitloni  3  and  4 
Another  example  la  wtiere  ihe  lerma  of  a  malehal 
conlracl  with  a  n>lfliNj  party  are  expected  to  change 
upon  Ihe  complelion  of  nn  ofTenntt  He  .  the  princtpxl 
shareholder  requires  payoient  for  servtcea  whtcb 
hud  previously  tmen  conlnbuled  b>  ihe  shareholder 
to  the  company). 


ACTION:  Temporary  rt!guUlion.<t. 

summary:  This  document  contains 
temporary  reftulations  relating  to  the 
treatment  of  indebtedness  as  payments 
on  installment  obligations.  The  text  of 
the  temporary  regulations  set  forth  in 
this  document  also  serves  as  the  text  of 
the  proposed  regulations  for  the  notice 
of  proposed  rulemaking  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register.  The  Tax  Reform  Acl  of  1986 
and  the  Revenue  Act  of  19fr7  made 
changes  to  the  law.  The  regulaliona 
a^ect  taxpayers  who  use  the  instaUment 
method  to  report  sales  of  real  or 
personal  properly  made  in  the  ordinary 
course  of  their  business,  or  salus  of  real 
property  used  m  a  trade  or  business  or 
held  for  the  production  of  renta^l  income, 
and  provide  them  with  guidance  needed 
to  comply  with  the  Uw. 
EFFECTIVE  DATC:  The  regulations  are 
effective  on  September  fl,  1988  and  are 
apphcable  to  taxable  years  ending  after 
December  31.  1986. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L  Blagg  of  the  Legisldliun  and 
Regulations  Division.  Orfice  uf  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW..  Washington. 
DC  20224  [Altentlon:  CC;LR:T).  (202) 
566-3238  (not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
Part  1)  under  section  453C  of  the 
Internal  Revenue  Code  of  1986  These 
amendments  conform  the  regulations  to 
the  provisions  of  section  811  of  the  Tax 
Reform  Acl  of  1986  (Pub.  L  99-514. 100 
Slat.  2085)  (the  1986  Act)  and  section 
10202(a)  of  the  Revenue  Act  of  1987 
(Pub.  U  100-203. 101  Stat.  1330-338]  (the 
1987  Act) 

Explaoatioo  of  Provisions  in  General 

Section  453C  limits  the  use  of  the 
installment  method  of  reporting.  The 
llmilaiion  applies  to  applicable 
instiiltment  obligations  that  are 
outstanding  as  of  the  dose  of  the 
taxable  year.  Under  the  limitation,  a 
taxpayer  s  allocable  installment 
indebtedness  for  the  taxable  year  is 
allocated  lo  such  applicable  tnsidllmeni 
obligations  and  is  deemed  a  payment 
(deemed  payment)  rt'ceived  on  the 
obligations  as  of  the  dose  of  Ihe  taxable 
year.  The  deemed  pa.vmient  is  subject  to 
the  general  rules  of  the  installment 
method  for  determining  gain  and 
recovery  of  basis 

Actual  pa>7nentfi  received  on  an 
obligation  subsequent  to  a  deemed 
payment  on  the  obligation  are  treated  as 
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the  receipt  of  tax  paid  amounts  up  to  Ihe 
amount  of  the  deemed  payment  on  Ihe 
obligation  and  are  not  taken  into 
account  under  the  installment  method 
under  sections  453  and  453A  (as  in  effect 
pnor  to  their  amendment  by  section 
10202  of  Ihe  1987  Act,  discussed  more 
fully  below).  Only  actual  payments  in 
excess  of  pnor  deemed  payments  are 
taken  Into  account  under  pre-1987  Act 
sections  453  and  4S3A. 

For  any  taxable  year,  the  amount  of  a 
deemed  payment  on  an  applicable 
installment  obligation  cannot  exceed  the 
remaining  contract  piice  of  the 
obligation.  For  this  purpose,  the 
remaining  contract  price  is  the  excess,  if 
any.  of  the  total  contract  price  for  the 
disposition  over  deemed  and  actual 
payments  received  on  the  obligalion. 
Actual  payments  that  are  not  taken  into 
account  under  pre-1987  Act  sections  453 
and  453A  because  they  do  not  exceed 
previous  amounts  of  deemed  payments, 
as  discussed  above,  are  not  treated  as 
the  partial  receipt  of  the  contract  price. 
If,  in  any  taxable  year,  allocable 
installment  indebtedness  exceeds  the 
amount  that  may  be  deemed  a  payment 
on  the  obligations  ansing  in  that  taxable 
year  and  outstanding  as  of  the  close  of 
ihat  taxable  year.  Ihe  excess  is 
allocated  lo  outstanding  obligations 
arising  in  the  immediately  preceding 
taxable  year  and  Ihen  to  such 
obligations  arising  in  the  second 
Immediately  preceding  taxable  year. 

.Applicable  Installment  Obligations 

The  term  "applicable  installment 
obligation"  includes  any  obligation 
arising  from  a  disposition  occurring  after 
February  28, 1986.  on  the  installment 
method,  of  personal  property  by  a 
person  who  regularly  sells  or  otherwise 
disposes  of  such  property  on  the 
inslallment  plan  or  real  property  held 
for  Sdle  to  f  usiomers  in  the  ordinary 
course  of  a  trade  or  business.  The  term 
also  includes  any  obligation  arising  from 
a  disposition  occurring  after  August  16, 
1966.  on  the  installment  method,  of  real 
property  used  in  a  trade  or  business  or 
held  for  the  production  of  rental  income, 
provided  the  sales  price  of  such  real 
property  is  more  than  Si  50.000. 
However,  the  term  includes  only  those 
obligations  of  ihe  type  described  above 
that  are  held  by  the  person  that  sold  Ihe 
property  for  which  the  obligation  was 
received  (or  a  member  of  the  same 
affiliated  group  as  such  a  person)  or  thai 
are  transferred  in  a  transaction  in  which 
the  transferee  takes  Ihe  transferor's 
basis  in  the  obligalion. 

Due  to  the  limited  future  application 
of  section  453C.  the  temporary 
regulations  provide  that  Ihe  term 
"applicable  installment  obligation" 


includes  an  obligation  arising  from  the 
disposition  of  an  interest  in  an  entity 
only  if  the  disposition  of  the  interest  in 
the  entity  was  for  a  principal  purpose  of 
avoiding  section  453C.  No  inference  is 
intended  with  respect  to  the  treatment 
of  a  disposition  of  an  interest  in  an 
entity  for  purposes  of  any  other  section 
of  the  Code,  including  section  453A. 

Finally,  the  term  "applicable 
installment  obligation"  does  nol  include 
obligations  arising  from  the  disposition 
of  personal  use  property  or  the 
disposition  of  property  produced  or  used 
by  a  taxpayer  in  the  trade  or  business  of 
farming.  These  rules  are  discussed  more 
fully  below. 

Allocable  Installment  Indebtedness 

A  taxpayer's  allocable  installment 
indebtedness  for  a  taxable  year  is 
generally  the  excess  (if  any)  of  the 
installment  percentage  of  the  taxpayer's 
average  quarterly  indebtedness,  over 
the  aggregate  amount  treated  as 
allocable  installment  indebtedness  with 
respect  to  outstanding  obligations 
arising  in  a  prior  year.  However,  this 
prior  year  allocable  installment 
indebtedness  must  first  be  reduced  by 
the  amount  of  actual  payments  on 
applicable  installment  obligations  that 
are  not  taken  into  account  for  purposes 
of  pre-1987  Act  sections  453  and  4.53A. 

The  installment  percentage  is  the 
percentage  that  results  from  dividing  the 
outstanding  face  amount  of  applicable 
installmenl  obligations  outstanding  as  of 
the  close  of  the  taxable  year  by  the  sum 
of  the  outstanding  face  amounts  of  all 
installment  obligations  and  Ihe  adjusted 
bases  of  all  assets  held  by  the  taxpayer 
as  of  the  close  of  the  taxable  year.  In 
determining  the  taxpayer's  average 
quarterly  indebtedness,  payments  made 
with  a  principal  purpose  of  reducing  or 
eliminating  the  indebtedness 
determination  will  be  ignored.  Thus, 
indebtedness  decreases  near  the  end  of 
a  quarter  followed  by  indebtedness 
increases  soon  after  the  slari  of  the  next 
quarter  may  be  ignored  in  computing 
average  quarterly  indebtedness. 

If  a  taxpayer  has  no  obligations 
arising  from  dealer  dispositions  of  real 
or  personal  property  outstanding  at  any 
time  during  a  taxable  year,  the  taxpayer 
does  nol  compute  average  quarterly 
indebtedness  for  that  taxable  year. 
Instead,  the  taxpayer  uses  its 
indebtedness  outstanding  as  of  the  dose 
of  the  taxable  year.  If  a  taxpayer  has 
obligations  arising  from  dealer 
dispositions  of  real  or  personal  properly 
during  the  taxable  year,  but  none  of 
these  obligations  are  outstanding  as  of 
the  close  of  the  taxable  year,  the 
taxpayer  may  compute  allocable 
installment  indebtedness  using  either 


average  quarterly  indebtedness  or 
indebtedness  outstanding  as  of  Ihe  close 
of  the  taxable  year. 

In  determining  the  adjusted  bases  of  a 
taxpayer's  assets,  the  taxpayer  may  use 
the  deduction  for  depreciation  which  is 
used  in  computing  earnings  and  profits 
under  section  3l2(k).  regardless  of 
whether  the  taxpayer  is  required  lo 
compute  earnings  and  profits.  In 
addition,  personal  use  property  is  not 
taken  into  account  as  an  asset. 

The  temporary  regulations  provide 
that  the  outstanding  face  amount  of  an 
obligation  is  the  total  of  all  remaining 
payments  due  under  the  obligation, 
including  the  fair  market  value  of  any 
contingent  payments- 
Indebtedness 

The  temporary  regulations  adopt  a 
broad  definition  of  indcbledness.  In 
addition  to  items  typically  regarded  as 
indebtedness  such  as  mortgages. 
promissory  notes,  debt  instruments, 
loans,  and  bonds,  the  term  indudes  all 
other  liabilities  of  the  taxpayer  that  are 
treated  as  such  for  federal  income  lax 
purposes  as  of  the  date  such  liabilities 
are  so  treated.  In  determining  a 
taxpayer's  indebtedness,  any  secured 
indebtedness  substantially  all  the 
security  for  which  is  personal  use 
property  is  not  taken  into  account. 

Aggregation 

In  applying  section  453C  persons  that 
are  treated  as  a  single  employer  under 
section  52  are  generally  treated  as  one 
taxpayer.  In  such  case,  each  group 
member  is  treated  as  having  the  assets 
and  liabilities  of  each  other  member. 

The  temporary  regulations  generally 
apply  an  enlily  level  approach  in  the 
case  of  partnerships.  S  corporations,  and 
truf's.  In  general,  the  entity  level 
computation  is  made  without  regard  lo 
the  applicable  installment  obligations, 
adjusted  bases  of  assets,  and  liabilities 
of  the  partners  or  shareholders. 

If,  based  upon  the  facts  and 
circumstances,  a  transaction  between  an 
enlily  (including  any  corporation  or 
partnership)  and  its  owners  is  structured 
with  a  principal  purpose  of  avoiding  the 
application  of  section  453C,  the 
temporary  regulations  treat  these 
related  parlies  as  one  taxpayer-  Thus, 
allocable  installment  indebtedness  is 
determined  using  the  assets  and 
liabilities  of  the  entity  and  its  owners. 

Generally,  when  an  enlily  and  its 
members  (or  owners)  are  treated  as  one 
taxpayer,  liabilities  between  the  entity 
and  its  members  (or  owners)  are 
disregarded  for  purposes  of  section 
453C.  Simitariy.  in  the  case  of  such 
persons,  the  ownership  interest  of  a 
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"!-'"ri'jHr  in  dn  entity  is  not  Idhen  into 
■  I'.i-.Duni  as  an  asset  uf  the  tn'-mlwr. 

Personal  L  se  Properti, ,  Property  Held 
for  Rental  Incoine.  and  Property  L'sed  in 
Fanning 

As  noted  above,  obligations  arising 
from  the  sale  of  personal  use  property 
dre  not  applicable  installment 
obligations  subject  to  section  453C. 
Similarly,  indebtedness  secured  by 
personal  use  property  is  not  taken  into 
iiccount  for  purposes  of  section  453C.  In 
general,  the  term  "personal  use 
property"  means  any  property  held  by 
.m  mdnidual  substantially  all  the  use  of 
which  15  by  an  individual  and  not  in 
connection  with  a  trade  or  business  or 
any  activity  described  in  section  212. 
Nevertheless,  the  term  does  not  include 
cdsh  or  cash  equivalents. 

The  temporary  regulations  provide 
th  i'  rral  property  is  not  held  for  rental 
ir.i  (ime  if  the  primary  motivation  for 
hri,jin^  the  property  is  to  realize  gain 
frjrr.  the  appreciation  of  the  property 
tnii  the  property  generates  no  more  than 
r'-iT!in:il  rents 

As  noted  above,  the  term  "applicable 
installment  obligation"  does  not  include 
any  obligation  ansing  from  the 
disposition  by  a  taxpayer  of  property 
used  or  produced  in  the  trade  or 
busmess  of  farming.  A  taxpayer  for  ihia 
purpose  includes  a  farm-related 
taxpayer  as  that  term  is  defined  in 
section  464.  This  determination  is  based 
on  the  facts  and  circumstances. 

Sales  of  Tiraeshares  and  Residential 
Lots 

A  taxpayer  may  elect  to  have  section 
-i:i3C  not  apply  to  certain  sales.  The 

flLCiJon  apphes  to  any  obligation  arising 
irtm  ii  sale  in  the  ordinary  course  of  the 
taxpayers  trade  or  business  to  an 
individual  of  |1)  a  timeshare  right  to  use 
or  ownership  interest  in  residential  real 
estate  of  not  more  than  6  weeks,  or  a 
right  to  use  recreational  campgrounds, 
and  (2)  an  unimproved  residential  lot 
which  the  taxpayer  (or  a  related  parly) 
will  not  improve,  provided  that  the 
nblieation  is  not  guaranteed  by  any 
person  other  than  an  individual.  In 
determining  an  individuals  timeshare 
use  or  ownership,  an  interest  hold  by  the 
individual's  spouse,  children. 
gr.indchildren  or  parents  is  considered 
held  by  that  individual.  In  addition,  in 
determining  whether  a  p<?rson  is  related 
to  the  seller,  the  rules  of  sections  267 
iind  7n7(b)  apply  with  the  modification 
that  10  percent  is  substituted  for  50 
percent  each  place  it  appears  in  those 
sections.  Finally,  a  lot  is  not  considered 
He^ eloped  merely  because  it  is  provided 
vM'h  common  infrastructure  items  such 
i-;  rorids  or  sewers 


If  a  taxpayer  makes  the  election  lo 
hrfve  section  43v>C  not  apply,  the 
taxpayer  must  pay  interi'st  on  the 
P'lftion  of  the  tax  for  the  la.xablc  >'eHr 
ihnt  is  attributable  to  the  receipt  of  the 
deferred  payment  on  the  obligation-  For 
this  purpose,  payments  received  in  the 
year  of  sal''  are  disregarded.  The 
interest  on  the  deferred  payment  on  an 
obligation  is  computed  from  the  date  of 
sale  to  the  date  of  payment  using  the 
applicable  Federal  rale  tn  effect  at  the 
time  of  the  sale.  The  regulations  provide 
a  simplified  method  of  computing 
interest  by  allowing  a  taxpayer  to  elect 
to  treat  all  payments  as  received  in  the 
middle  of  the  year.  The  interest  is 
subject  lo  applicable  limitations  on  the 
deductibility  of  Interest  and  is  reported 
as  an  addition  to  tax  that  is  due  as  of 
the  due  date  of  the  return  (determined 
without  regard  to  extensions)  for  the 
taxable  year  of  the  deferred  payment. 

Effective  Date,  TransitioaaJ  Rules,  and 
1967  Act 

As  enacted  by  section  811(a)  of  the 
1966  Act.  section  453C  applies  to  taxable 
years  ending  after  December  31, 1966. 
with  respect  to  dispositions  of  real  or 
personal  property  in  the  ordinary  course 
of  the  taxpayer's  trade  or  business 
occurring  after  February  28, 1986.  and 
with  respect  to  dispositions  of  certain 
real  property  used  in  the  taxpayer's 
trade  or  business  or  held  for  the 
production  of  rental  income  occurnng 
after  August  16. 19(^.  In  the  case  of  a 
disposition  that  occurs  after  February 
28. 1986  (or  August  16.  1966).  but  in  a 
taxable  year  ending  on  or  before 
January  1. 1967.  the  regulations  provide 
that  such  disposition  is  treated  as 
occurring  on  the  first  day  of  the 
taxpayer's  first  taxable  year  ending 
after  December  31. 1986.  This  rule, 
nevertheless,  does  not  affect  the 
application  of  the  general  installment 
method  rules  apphcablc  to  the  sale  in 
the  taxable  year  of  the  sale. 

Section  811(c)  (6)  and  (7)  of  the  1966 
Act  provides  transitional  mles  that 
apply  to  dealer  sales  in  the  first  and 
second  taxable  yean  ending  after 
December  31.  1988.  Under  the 
transitional  rules,  the  income  or  tax 
iittributable  lo  the  application  of  section 
453C  to  those  sales  is  spread  over  a  two- 
year  or  three-year  period  These 
temporary  regulations  provide  guidance 
witti  respect  lo  those  transitional  rules. 

In  the  case  of  dealer  sales  of  real 
property,  the  temporary  regulations 
provide  that  income  attributable  to  a 
deemed  1987  payment  on  any  applicable 
installment  obligation  ts  taken  into 
account  ratably  over  three  taxable  years 
beginning  with  the  first  taxable  year 
ending  after  December  31. 1986.  The 


deemed  1987  payment  with  respect  to 
any  installment  obligation  is  the  amount 
of  allocatile  installment  indebtedness 
for  the  first  taxable  year  ending  after 
December  31,  1966.  that  is  treated  under 
§  1.453C-5T(a)  as  a  payment  on  such 
obligation.  Similarly,  any  income 
attributable  to  a  deeme<j  I9B8  payment 
on  any  apphcable  installment  obligation 
is  taken  into  account  ratably  over  two 
taxable  years  beginning  with  the  second 
taxable  year  ending  after  December  31. 
1986.  The  deemed  1968  payment  with 
respect  to  any  installment  obligation  is 
the  amount  of  allocable  installment 
indebtedness  for  the  second  taxable 
year  ending  after  December  31, 1986. 
that  ts  treated  under  §  1  453C-5T  (a)  and 
(d)  as  a  payment  on  such  obligation. 

In  the  case  uf  dealer  sales  of  personal 
property,  the  temporary  regulations 
provide  that,  solely  for  purposes  of 
determining  the  time  for  payment  of  lax 
and  any  interest  with  respect  to  such 
lax.  the  tax  attributable  to  deemed  1967 
payments  is  treated  as  imposed  ratably 
over  the  three  taxable  years  beginning 
with  the  first  taxable  year  ending  after 
December  31. 1986.  Similarly,  any  tax 
attributable  lo  deemed  1988  payments  is 
treated  as  imposed  ratably  over  the  two 
taxable  years  beginning  with  the  second 
taxable  year  ending  after  December  31, 
1986. 

The  temporary  regulations  provide 
that  §  1.453C-5T(b)  (relating  to  the 
treatment  of  subsequent  payments  as 
the  receipt  of  tax  paid  amounts)  and 
S  1.453C-5T(c)  (relating  to  the  limitation 
on  amounts  treated  as  received)  apply 
without  regard  to  the  section  eil(c]  (6) 
and  (7)  transitional  rules.  Thus,  an 
amount  is  treated  as  received  in  a 
taxable  year  for  purposes  of  $  1.453-ST 
(b)  and  |c).  even  though  under  the 
transitional  rules  income  or  tax 
attributable  to  such  amount  is  taken  into 
account  ratably  over  the  two-year  or 
three-year  period  beginning  with  such 
taxable  year. 

In  addition,  the  temporary  regulations 
provide  special  rules  for  determining 
estimated  taxes  and  for  recognizing 
income  or  paying  tax  attributable  to 
deemed  1987  and  1988  payments  when  a 
dealer  dies,  terminates  or  othenftise 
ceases  to  engage  in  a  trade  or  business, 
changes  from  C  corporation  to  S 
corporation  status,  or  terminates  an  S 
election. 

As  amended  by  section  10202  of  the 
1967  Act.  section  4S3C  does  not  apply  lo 
installment  obligations  arising  from 
dealer  dispositions  of  property  within 
the  meaning  of  section  453(1)  (as  added 
to  the  Code  by  section  10202  of  the  1967 
Act)  effective  for  dispositions  after 
December  31. 1987.  In  the  case  of 
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installment  obligations  arising  from 
dealer  dispositions  before  January  1. 
1988,  section  4S3(J  does  not  apply  to 
taxable  years  beginning  after  December 
31,  1967. 

In  the  case  of  installment  obligations 
arising  from  nondealer  dispositions 
within  the  meaning  of  section  453A  (as 
amended  by  section  10202  of  the  1987 
Act),  section  453C  does  not  apply  to 
dispositions  in  taxable  years  beginning 
after  December  31.  1987.  Nevertheless,  a 
taxpayer  may  elect,  according  to  the 
provisions  of  ^fotice  88-81.  1988-30  IR.B 
28  to  have  section  453C  not  apply  to 
taxable  years  ending  after  December  31 . 
1966.  with  respect  to  dispositions 
occurring  after  August  16.  1988 

Special  Analyses 

A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C 
.■i53  for  temporary  regulations. 
Accordingly,  these  temporary 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6). 

The  Commissioner  of  Internal 
Revenue  has  detennined  that  tKis 
temporary  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 
Accordingly,  a  Regulatory  impact 
Analysis  is  not  required. 

Drafting  laformatkHi 

The  principal  authors  of  these 
temporary  regulations  are  William  L. 
Blagg  of  the  Legislation  and  Regulations 
Division.  OfTice  of  Chief  Counsel 
Internal  Revenue  Service  and  Ewan  D. 
Puikisa,  formerly  of  that  Division. 
However,  personnel  from  other  oRices 
of  the  Internal  Revenue  Service  and  the 
Treasury  Department  participated  in 
developing  the  regulations  on  matters  of 
both  substance  and  style. 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  For 
ihis  reason  It  is  impracticable  to  issue 
this  Treasury  decision  with  notice  and 
public  procedure  under  section  (b)  of 
section  553  of  Title  5  of  the  United 
Slates  Code  or  subject  to  the  effective 
date  limitation  of  subsection  (d)  of  that 
section. 

list  of  Subjects  In  26  CFR  1.441-1— 
1.483-2 

Income  taxes.  Accounting.  Deferred 
compens.'ilion  plans- 
Amendments  to  the  regulations 

For  the  reasons  set  forth  in  the 
preamble.  Title  26,  Chapter  1. 
Subchapter  A.  Part  1  of  the  Code  of 
Federal  Regulations  is  amended  as 

follows: 


Paragraph  1.  The  authority  for  Part  1 
ii.  amended  by  adding  the  following 
citations  to  read  as  follows: 

Autborily:  28  U.S.C.  7805.  *  '  *  Sections 
1.45306?.  1  453C-4TIa)(4),  1.4S3C-2T[b).  and 
1.453<':-3na)131  also  issued  under 26 US C. 
•I53nel 

f  1.4S34C^-10T    (Redesignated  as  5  1.453C- 
tOTJ 

§§  1.453C-OT  through  1.453C-9T    |  Added) 

Par.  2.  New  §5  1.453G-^rr  Ihrough 
1.453C-9T  are  added  in  the  appropriate 
place.  Section  1.453(c>-10T  which  was 
added  at  53FR  26244  (July  12. 1988)  is 
redeslgnaind  as  §  1,453C-10T. 

§  1.453C-0T     TaWe  of  contents 
(temporary). 

This  section  lists  iht-  captions  thd'  appear 
in  the  lemporary  reguhliuns  under  section 
453C  of  Ihe  Internal  Revenue  Code. 

§  7.4S3C-1T    Overview  of  Jinutalion  on 

insta/lmetTt  method  of  reporting  (tempororyf. 

§  J.453C'2T    .Applicable  insla/inwn( 
ob/igalions  (iemponiryi. 

(aj  Definitions. 

(1)  In  general 

[Z)  Obllgatluns  must  be  held  by  certain 
persona. 

(3]  Specinl  rule  for  related  pnrty 
transactions. 

(4)  Exceptions. 

(bj  ijook -through  of  disposition  of  tnlerest 
in  an  entity. 

(1)  Ingenefd!. 

|2)  Rule  in  caiie  of  tax  avuidance. 

(c)  Certain  AIOs  treated  as  one 

§1A53C'3T    Alhtcabh  mstoUmenl 
indebtedness  freniporary  I 
{a]  Definilion. 

(1)  In  general 

(2)  Installnient  percenlagc. 

(3)  Outstanding  face  amount. 

(b)  Reduction  of  All  for  rvceipi  of  tax  paid 
(imounls. 

(c)  Addltioniti  rules  fur  computing  AH. 
(1|  Compu'int-  average  quarterly 

mdebtodne&s. 

(Z)  Annual  indrbte<lnes&  used  for  casual 
sales. 

(3}  Rule  in  caw.  of  tax  avoidance. 

(4)  Determination  of  adjusted  bases  of 
dsset«. 

(51  Personal  use  property, 
(df  Exampleb- 

i}  I  453C-4T    Indt'Olednt'tis  ftfmpororyf. 

(a)Dermition. 

(b)  Certain  amounts  not  treated  as 
indetitedness. 

(1|  In  general 

(2)  Related  parly  dcbis. 

(3|  Certain  secured  indebtedness. 

$  1. 4^C-ST    Mechanics  of  limitaiion  on 
instaHmopl  method  (temporaryl 

(a)  All  deemed  to  be  payment  on  AIOs. 

(b)  Treatment  of  .subsequent  actual 
p*i>'ment. 

|c)  Remaining  contract  price  Umiiatiun  on 
paragraph  (a)  of  this  section. 


ld)Evce&sAU 

If)  Deemed  payments  under  section  4.S3A 
Idl 

(f)  Examples. 

§  t453C-6T    Aggregation  rules  (temporary). 

Id)  In  general. 

(h)  Controlled  groups  and  businesses  under 
uommon  control. 

(r)  Pasftlhrough  enlittes. 

[1)  Application  at  entiry  level 

(2)  AIOs  held  by  o*v7iers  of  certain 
pasKihrough  entities. 

Id)  Rule  io  ca.*te  of  lax  avotdance. 
11)  In  general 
|2)  Example. 

(c]  Disregard  of  amounts  attributable  to 
certain  related  party  transactions. 

(1)  Liabilities. 

(2)  Asaeli 
OlAJOs. 

(4)  Ba^s  redurlion. 
|5)  Example. 

If]  Special  rule  m  appljiog  paragraph  |b) 
and  Id)  of  this  section. 

(g)  Example- 

§  t4S3C'7T    Specioi  ruJes  f temporary f. 

(a)  Personal  use  property 

jl)  Dofimtran. 

(ZJ  Indebtedness  secured  b>'  personal  use 
property - 

|b)  Real  property  tield  for  renial  income 

(1)  In  general 

(2)  Rental  of  propefty  inddental  lo  holdin^^ 
such  properly  for  investment 

(c)  Property  used  in  trade  or  bu.siness  of 
farming. 

§S.453CST    Soles  of  timeshares  and 
residential  lots  (temporary}. 

(a)  In  general 

{1]  Scope  of  election. 

(2)  Determination  of  timc&hare  ownership. 

(3)  Related  persons. 

(4)  Reiiidenllal  lot. 

(b)  Interest  most  \x  paid  on  deferred  tax. 

(1)  In  general 

(2)  Determination  of  tax  liability 
attributable  lo  roceipt  of  payments  on  an 
obligation. 

(3)  Period  for  whidi  interest  ts  deiermined 
(I)  In  gc-neraL 

(ii)  Midpoint  method, 

(41  Compulation  of  interest 

(5)  Time  when  interest  payment  due. 
(B)  Deduction  for  mterest  allowable, 
(cj  Example. 

§  1.453C-9T    Effectrx'e  dates  and  transiUanai 
rules  (lemporary}. 

|a)  Effertive  datM 

(ij  In  general 

(21  Certain  dispositions  deemed  made  on 
first  day  of  effective  taxable  year. 

(3)  E.\ample- 

(b)  Certain  transitional  rules. 

(1)  In  genera  l 

(2)  Dealer  sales  of  real  property 

(3|  Dealer  sale.8  of  personal  property. 
14)  Application  of  S  1.453C-ST  (b)  and  (c) 
(5)  Excimples. 

[0)  Effect  of  death,  termination  or  cessation 
of  trade  or  busmess- 
(i)  In  general 
fil)  Seclton  361  transactions 
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(7)  ScorporHliun  election  and  termtniitiona- 

(8)  Ta3(  n-turns  to  be  identifit^iJ 

(9)  EslimnN-tf  !dx  paym^'nl?. 

§  1.453C-1T    Overview  of  llmrtatton  on 
tnstal(m«nl  method  of  reporting 

(temporary), 

Seclion  4^;iC  hmits  the  use  of  the 
ir.stdllmenl  method  under  sections  453 
and  453A  (ds  m  effect  prior  lo  their 
amendment  by  section  10202  of  ihe 
Revenue  Act  of  1987)  with  respect  to  a 
taxpayers  applicable  installment 
obhsations-  lender  section  453C.  a 
taxpayer  with  applicable  insldUment 
obligations  must  compule  the  amount  of 
the  taxpayer's  applicable  installment 
indebtedness  and  then  allocate  on  a  pro 
rata  basis  such  indebtedness  to  each 
applicable  installment  obligatiun  arising 
in  the  taxable  year  and  outstanding  as 
of  the  close  of  the  taxable  year.  The 
allocated  amount  is  deemed  to  be  a 
payment  made  on  that  obligation  and  is 
accounted  for  under  the  ordinary  rules 
applicable  lo  the  installment  method. 
Thus,  the  taxpayer  must  apply  the  gross 
profit  ratio  applicable  to  the  installment 
sale  lo  determine  gain  and  recovery  of 
basis  with  respect  to  the  deemed 
paymenl- 

§  1.453C-2T    AppltcaPte  inetattment 
ob(tg«tions  (temporary). 

(a)  Definitions — (1)  In  genera!.  The 
term  "applicable  installment  obligation" 
f  A10|  means  any  obligation  that  arises 
from  the  disposition  under  the 
mstallmenl  method — 

(i)  After  February  28. 1986  and  before 
lanuary  1.  1988.  of— 

(.A)  Personal  property  by  a  person 
who  regularly  sells  or  otherwise 
disposes  of  persona!  property  of  the 
same  type  on  the  installment  plan,  or 

(B)  Real  property  held  by  the  taxpayer 
for  sale  to  customers  in  the  ordinary 
course  of  business,  and 

(ii)  After  August  16.  1986.  in  taxable 
years  beginning  before  January'  1,  1988, 
of— 

(A)  Real  property  used  in  the 
taxpayer's  trade  or  business  if  the  sales 
price  of  such  property  exceeds  S150,000. 
or 

(Bl  Real  property  held  for  the 
production  of  rental  income  if  the  sales 
price  of  such  property  exceeds  $150,000. 

For  purposes  of  paragraph  {a)(l)(ii}  of 
this  section,  in  determining  whether  the 
sales  price  exceeds  Si 50.000.  all  sales  or 
exchanges  that  are  part  of  the  same 
transaction  are  treated  as  one  sale  or 
exchange-  See  section  1274A(d).  For 
rules  relating  lo  the  determination  of 
whether  property  Is  held  for  the 
production  of  rental  income,  see 
fi  1.453C-7T. 


(2)  Obligations  must  be  held  by 
certain  persons.  The  term  "AIO" 
includes  any  obligation  described  in 
paragraph  (a)(1)  of  this  section  only  if 
such  obligation  is  held  by — 

(i)  The  taxpayer  that  disposed  of  the 
property  for  which  the  obligation  was 
received, 

(ii)  Any  person  that  ia  a  member  of  the 
same  affiliated  group  (within  the 
meaning  of  section  1504(a),  but  without 
regard  to  section  1504fb))  as  the 
taxpayer  that  disposed  of  the  properly 
for  which  the  obligation  was  received. 
or 

(ill)  Any  person  whose  basis  in  such 
obligation  is  determined  (in  whole  or  in 
part)  by  reference  lo  another  person's 
basis  in  such  obligation.  But  only  if  that 
obligation  was  an  AIO  when  held  by 
such  other  person. 

(3)  Special  rule  for  related  party 
transactions.  The  term  "AIO"  includes 
any  installment  obligation  arising  from 
the  disposition  of  properly  if — 

(i)  The  taxpayer  received  such 
property  from  a  related  person,  and 

(ii)  An  AIO  would  have  arisen  from 
an  installment  sale  of  such  property  by 
such  related  person. 
For  purposes  of  this  paragraph  (a](3),  a 
person  is  related  to  the  taxpayer  if  such 
person  has  a  relationship  to  the 
taxpayer  as  specified  in  section  267(b) 
or  707(b).  substituting  10  percent  for  50 
percent  each  place  it  appears. 

(4)  Exceptions.  The  term  "AIO"  does 
not  include  any  obligation  arising  From 
any  disposition  of— 

(i)  Personal  use  property. 

(ii)  Property  used  or  produced  by  the 
taxpayer  in  the  trade  or  business  of 
farming, 

(iii)  Persona!  property  under  a 
revolving  credit  plan,  or 

(iv)  Personal  property  if  such 
obligation  meets  the  requirements  of 
section  8n(c)(2)  of  the  Tax  Reform  Act 
of  1986. 

For  rules  relating  to  the  determination  of 
whether  property  is  personal  use 
property,  or  property  used  or  produced 
by  a  taxpayer  in  the  trade  or  business  of 
farming,  see  5  1.453C-7T. 

(b)  Look-througb  of  disposition  of 
interest  in  an  entity — (1)  In  general 
Except  as  provided  in  this  paragraph  (b), 
an  obligation  arising  from  an  installment 
disposition  of  stock,  a  partnership 
interest,  or  a  simitar  interest  in  any 
entity  shall,  for  purposes  of  paragraph 
(a)  of  this  section,  be  treated  as  arising 
from  the  disposition  of  such  interest  and 
not  from  a  disposition  of  the  underlying 
assets. 

(2)  Rule  in  case  of  tax  avoidance.  An 
obhgation  arising  from  an  installment 
disposition  of  stock,  a  partnership 


interest,  or  a  similar  interest  in  any 
entity  shall  be  deemed  an  AIO  if.  based 
on  all  the  facts  and  circumstances,  a 
principal  purpose  for  disposing  of  the 
Interest  in  (he  entity  (rather  than 
disposing  of  the  entity's  assets)  was  Ihe 
avoidance  of  the  application  of  section 
453C  and  the  regulations  thereunder. 

(c)  Certain  AlOs  treated  as  one.  For 
purposes  of  paragraph  (a)(1)  of  this 
section,  a  dealer  in  personal  property 
that,  under  section  453A  (as  in  effect 
prior  to  its  amendment  by  section  10202 
of  the  Revenue  Act  of  1987).  returns  its 
income  from  AIOs  under  the  installment 
method  (without  regard  to  section  453C) 
on  an  aggregate  basis,  m.iy  treat  the 
obligations  from  which  income  is 
returned  on  such  basis  as  one 
obligation.  For  purposes  of  the  preceding 
sentence,  income  is  returned  on  an 
aggregate  basis  if.  with  respect  to  all  or 
part  of  its  sates,  a  taxpayer  computes  a 
single  gross  profit  ratio,  and  reports 
income  and  recovery  of  basis  from  such 
sales  on  the  aggregate  amount  of 
paymentrf  received  from  such  sales. 

§  1.453C-3T     Allocable  Installment 
kxlebtedness  temporary). 

|a)  Definition — (1)  In  general.  The 
term  "allocable  installment 
indebtedness"  (All),  for  any  taxable 
year,  means  the  excess  of — 

(i)  The  installment  percentage  of  the 
taxpayer's  average  quarterly 
indebtedness  for  such  taxable  year,  over 

(ii)  The  aggregate  amount  treated  as 
All  with  respect  to  AIOs  that  are 
outstanding  as  of  the  close  of  the 
taxable  year,  but  that  arose  in  a  prior 
taxable  year. 

(2)  Installment  percentage.  For 
purposes  of  paragraph  (a)(1)  of  this 
section,  the  term  "installment 
percentage"  means  the  percentage  (not 
in  excess  of  100  percent)  determined  by 
dividing — 

(i)  The  outstanding  face  amount  of  all 
AIOs  of  the  taxpayer  outstanding  as  of 
the  close  of  the  taxable  year,  by 

(ii)  The  sum  of — 

(A)  The  aggregate  adjusted  basis  of  all 
assets  other  than  installment  obligations 
(including  A!Os|  held  as  of  the  close  of 
the  taxable  year,  and 

(B)  The  outstanding  face  amount  of 
installment  obligations  [including  AIOs) 
outstanding  as  of  such  time. 

(3)  Outstanding  face  amount.  The 
outstanding  face  amount  of  an 
obligation  is  the  total  of  all  remaining 
payments  due  under  the  obligation 
excluding  interest  (stated  or  unstated)  or 
original  issue  discount.  The  outstanding 
face  amount  includes  the  fair  market 
value  of  any  contingent  payment. 
Payments  deemed  received  under 
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§  1  45JC-5T  (a)  or  (d)  do  not  affect  the 
outstanding  face  amount  of  an 
obligaljon.  However,  payments  deemed 
received  under  S  1.453C>5T(e)  reduce 
the  outstanding  face  amount  of  an 
obligation 

(b)  Heductjon  of  All  for  receipt  of  tax 
paid  amounts.  For  purposes  of  applying 
paragraph  (a)(lHii)  of  this  section,  for 
any  taxable  year  (and  any  subsequent 
taxable  year)  in  which  an  actual 
payment  is  treated  as  a  tax  paid  amount 
under  g  1.453C-5T(b|.  the  All  with 
respect  to  AIOs  that  are  outstanding  as 
of  Ihe  close  of  the  taxable  year  of  actual 
payment,  but  that  arose  in  a  preceding 
taxable  year  shall  be  reduced  (but  not 
below  zero)  by  the  amount  of  such 
payment  which  pursuant  lo  S  1.453C- 
5T(b)  is  not  taken  into  account  for 
purposes  of  sections  453  and  453A  (as  in 
effect  prior  to  their  amendment  by 
section  102O2  of  the  Revenue  Act  of 
1987). 

(c)  Additional  rules  for  computing 
All — (1)  Computing  average  quarterly 
indebtedness.  For  purposes  of  paragraph 
la)(l)(i)  of  this  section,  the  average 
quarterly  indebtedness  of «  taxpayer  is 
determined  by  adding  the  taxpayer's 
outstanding  indebtedness  (as  defined  in 
§  1  453C-4T}  at  the  end  of  each  3-month 
period  ending  with  or  within  the  taxable 
year,  and  dividing  the  result  by  the 
number  of  3-month  periods  ending  with 
or  within  the  taxable  year.  These  3- 
month  periods  are  determined  by 
reference  to  Ihe  3-month  period  that 
ends  on  the  last  day  of  the  taxable  year. 
If  such  reference  period  does  not  end  on 
the  last  day  of  a  calendar  month,  it  is 
deemed  lo  end  on  the  last  day  of  such 
month,  but  only  for  the  purpose  of 
determining  on  what  date  such  period 
begins  and  the  immediately  preceding  3- 
month  penod  ends.  Any  remaining 
period  of  less  than  three  months  is 
treated  as  a  3-monlh  period.  Thus,  for 
example,  a  taxable  year  beginning 
January  1,  and  ending  on  July  15  consists 
of  the  following  three  3-monlh  periods: 
May  l-|uly  15.  February  1-ApriI  3a  and 
lanuary  l-|anuary  31.  A  taxable  year 
consisting  of  less  than  3  months  is 
treated  as  one  3-month  period  ending  on 
the  last  day  of  Ihe  taxable  year. 

(2)  Annual  indebtedness  used  for 
casual  sales.  \n  applying  paragraph 
|aMl)(i]  of  this  section— 

(i)  If  a  taxpayer  has  no  AIOs  of  the 
type  described  in  paragraph  (a){l)(i)  of 
S  1.4S3C-2T  outstanding  at  any  time 
during  the  taxable  year,  such  taxpayer 
must  substitute  the  taxpayer's 
outstanding  indebtedness  (as  defined  in 
5  1  453C-4T)  as  of  the  close  of  the 
taxable  year  for  the  taxpayer's  average 
quarterly  indebtedness. 


(ii)  If  a  taxpayer  has  AIOs  of  Ihe  type 
described  in  paragraph  (a)(l)(i)  of 
§  1.453C-2T  oulstanding  during  the 
taxable  year,  but  no  such  obligations 
outstanding  as  of  the  close  of  the 
taxable  year,  such  taxpayer  may 
substitute  the  taxpayer's  indebtedness 
as  of  the  dcree  of  the  taxable  year  for 
the  taxpayer's  average  quarterly 
indebtedness. 

(3)  Rule  in  cose  of  tax  avoidance.  For 
purposes  of  calculating  average 
quarterly  indebtedness  under  paragrajih 
(c)(1)  of  this  section  or  annual 
indebtedness  under  paragraph  (c)(2)  of 
this  section,  repayment  of  amounts  with 
a  principal  purpose  of  avoiding  or 
reducing  the  determination  of  such 
indebtedness  shall  be  ignored.  For 
example,  decreases  in  indebtedness 
occurring  toward  Lhe  close  of  a  3-month 
period  (or  year,  if  applicable)  that  have 
the  effect  of  reducing  All  will  be 
examined  closely. 

(4)  Determination  of  adjusted  bases  of 
assets.  For  purposes  of  paragraph  (a)(2) 
of  this  section,  in  determining  the 
aggr^ate  adjusted  bases  of  assets 
(other  than  mstallmenl  obligations)  held 
as  of  the  close  of  the  taxable  year,  a 
taxpayer  may  elect  to  use  the  deduction 
for  depreciation  which  is  used  in 
computing  earnings  and  profits  under 
section  312(k}  (without  regard  to 
whether  the  taxpayer  is  required  to 
compute  earnings  and  profits).  For  rules 
relating  lo  this  election,  see  26  CFR  5h.5 
(temporary  regulations  relating  to 
elections  under  the  Tax  Reform  Act  of 
1986). 

(5)  Personal  use  property.  For 
purposes  of  paragraph  (a)  of  this  section. 
personal  use  property  and  installment 
obligations  arising  from  Ihe  sale  of  such 
property  shall  not  be  taken  into  account 
in  determining  the  aggregate  adjusted 
bases  of  assets  and  the  aggregate  face 
amount  of  installment  obligations.  For 
special  rules  relating  to  the 
determination  of  whether  property  is 
personal  use  property,  see  §  1.453C-7T. 

(d)  Examples.  The  provisions  of  this 
section  may  be  illustrated  by  the 
following  examples: 

Example  (!)■  (i)  A  is  a  dealer  in  personal 
properly  and  reports  income  on  a  fiscal  year 
basis.  For  Isxable  year  one.  A  receives  one 
AIO.  Aft  of  the  close  of  taxable  year  one.  the 
outstanding  face  Hmounl  of  the  one  AIO  is 
S384,000  The  AIO  calls  for  monthly  payments 
of  S4AX^  for  an  «j(ht-ye«r  period  beginning  in 
taxable  yrjir  two.  The  AJO  provides  for 
adequate  slated  inleres!  under  sections  4ft3 
and  1274. 

(ii)  The  adjusted  bases  of  assets  (other  (Kan 
inslallmenl  obligations)  held  by  A  as  of  the 
close  of  taxable  year  one  is  $235,000.  A  has 
no  mMallmcnt  obligations  other  than  the 
AIO.  A's  average  qaarleriy  indebtednes£  is 
$280,000 


[ill)  As  instujlraeni  percentage  is  630.16, 
determined  as  follows: 


$3B4.000 


SZ3&4X»  +  C3ft4J]00 

Thus,  for  taxable  year  one  A's  All  i»  S173.701 
(.62036  •5280.000). 

E\omple  f?}  (i)  The  facts  are  the  same  as 
in  Hxampte  (1 ).  In  taxable  year  two.  A 
receives  the  12  monihly  paymenis  due  on  the 
AIO  arisms  in  idXcil-lL'  ypnr  one  for  a  lotal  of 
Sifl.OOO.  Thus,  as  tA  the  dose  of  taxable  year 
two  the  outstandiniK  f&ce  amount  of  the 
obligation  arisms  m  Id\at>|p  year  one  is 
5336,000. 1x1  taxable  year  two,  A  receives  an 
additional  AIO  with  a  face  amount  of 
S324  000  The  AIO  calls  for  monthly  paymenis 
of  S3.000  for  a  nine  year  period  beffinning  m 
tflxable  year  three.  TTie  AIO  provideg  for 
fldequaie  slated  interest  under  sections  4fl3 
and  1274,,The  adiumed  hflsen  of  assels  (other 
tKiin  mstallmenl  obligations!  held  by  A  as  of 
the  close  of  taxable  year  two  is  S316.O00  As 
average  quarterly  indebtedness  is  $307,000 
for  taxable  year  two. 

(11)  The  actual  pnymenis  of  546  000  ihdl  A 
received  on  the  AIO  ansinjj  in  tiiXiible  year 
one  do  not  exceed  the  $173,701  of  All 
previously  allocated  to  the  AIO  Thus,  under 
8  l-453C-5Trb1  siirh  actual  pajTfienls  are  noi 
tnken  into  nccomit  for  purposes  of  sections 
4S3  and  453A  (as  m  effect  pnor  to  their 
amendment  b>'  the  19B7  Act) 

(iii)  As  of  the  close  of  taxable  year  two.  the 
outstanding  face  amount  of  dll  AlOe 
outstanding  as  of  such  time  (i.e.,  both  Ibe 
taxable  year  one  and  two  obligations)  is 
S660.O0O-  As  inslallmeni  percentu^  for 
taxable  yesr  two  is  .tiTb^.  determined  as 
follows: 

$060000 


S3i6.ooo+se6aooo 


As  All  for  taxable  year  two  is  S81.90Z. 
determmed  as  follows: 

(.S7623  X 307.000)  -  (173.701 -4e.000)  = 
S61.902  {First  A  most  multiply  its 
Instullmeni  pcrcenUge  (.67623)  by  lU  averago 
quarterly  indebiedaes*  ($307,000)  From  this 
result.  A  must  subtract  the  All  with  respecf  lo 
the  AIO  arising  in  taxable  year  one  but  still 
outstanding  as  of  the  dose  of  taxable  year 
two(Sl73.701)  Hiiwe%tr  ihe  All  aitnbutuble 
to  the  year  one  AIO  must,  under  puragraph 
(b)  of  ihifi  section,  first  be  redua^  by  the 
oclual  pa>'ment«  of  $46,000  received  on  the 
taxable  year  one  obligatiun  not  tal.en  into 
account  under  §  1  453C-5Tlb|  for  purposes  of 
pre-19a7  Act  sections  4S3  and  453AJ. 


§  1.453C-4T    Indebtedness  (temporary). 

(a)  Definition  For  purposes  of  feclinr. 
453C  and  Ihe  regulations  thereunder,  tht 
term  "indebtedness"  includes  only 
amounts  treated  as  liabilities  for  federal 
income  tax  purposes  as  of  the  date  such 
amounts  are  so  treated  under  the 
taxpayer's  method  of  accounting.  The 
determination  of  whelher  an  amount  is 
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inriebledness  for  purposes  of  ihis 
p.iragraph  (a)  is  made  without  regard  lo 
whether  the  amount  is  recourse  or 
nonrecourse  and  without  regard  to 
whether  the  amount  is  secured  or 
unsecured  (except  as  provided  in 
paragraph  ib)(3)  of  this  section).  Thus. 
the  term  "indebtedness"  includes  but  is 
not  limited  lo — 

(1)  Loans,  promissory  notes, 
mortgages,  bonds,  debt  instruments  and 
other  obligations  issued  for  cash  or 
property: 

(2)  Liabilities  of  an  accrual  basis 
tiixpayer  with  respect  to  which  the  "all 
events  lest"  has  been  met  and 
■'economic  performance"  has  occurred 
w  ithin  the  meaning  of  section  461(h) 
Kxamples  of  such  liabilities  inchide 
compensation,  product  liability,  interest. 
utilities,  accounts  payable,  taxes  (other 
ih^n  federal  income  taxes),  etc.; 

(3)  Retainers,  deposits  and  other 
prepayments  received  by  the  taxpayer 
for  goods  or  ser\'ices  unless  such 
amounts  have  been  included  in  taxable 
income; 

(4}  Reserves  with  respect  to  which  a 
federal  income  tax  deduction  is 
allowable  (e.g.,  insurance  company 
reserves  and  reserves  for  bad  debts  to 
the  extent  allowed  under  the  Internal 
Revenue  Code);  and 

|5)  Customer  deposits  of  a  financial 
instilution. 

(b)  Certain  amounts  not  treated  as 
indebtedness — 

(IJ  /n  general.  For  purposes  of  section 
453C  and  the  regulations  thereunder,  the 
term  "indebtedness"  does  not  include 
amounts,  such  as  certain  reserves  and 
rontingent  liabilities,  not  yet  treated  as 
liabilities  for  federal  income  tax 
purposes  (including  liabilities  with 
respect  to  which  the  "all  events  test" 
hds  not  been  met  and  "economic 
pprformance"  has  not  occurred  within 
the  meaning  of  section  461(h)).  Thus,  for 
example,  the  term  "indebtedness"  does 
not  include — 

(i)  Federal  income  tax  liability 
(including  current  federal  income  tax 
expense  and  deferred  federal  income 
tiix  expense);  and 

(ii)  Wrapped  indebtedness  fas  defined 
i:i  §  15a.453-l(b)(3)(ii))  if  such 
indebtedness  is  treated  in  accordance 
with  the  provisions  of  5  15a.453- 
1(b)(3)(ii)- 

(2)  Related  party  debts.  See  §  1.453C- 
6T(e)  for  circumstances  in  which 
indebtedness  between  two  or  more 
persons  treated  as  one  taxpayer  is  not 
taken  into  account  for  purposes  of 
section  453C  and  the  regulations 
thereunder. 

(3)  Certain  secured  indebtedness.  For 
purposes  of  section  453C  and  the 
regulations  thereunder,  the  term 


"indebtedness"  does  not  include 
indebtedness — 

(i)  Secured  by  personal  use  property 
(within  the  meaning  of  §  1.453C-7T(a)): 
or 

(H)  Secured  by  an  obligation 
described  in  paragraph  (a)(l)(ii)  of 
§  1.453C-2T.  but  only  if  such  obligation 
is  pledged  as  security  for  the 
mdebtedness  after  December  17.  1987. 

S  1.453C-5T    M«ch«ntc«  of  Umltatlon  on 
Installment  method  (temporary). 

( a  1 .4  //  deemed  to  be  payment  on 
AIOs.  For  purposes  of  sections  453  and 
453A  (as  in  effect  prior  to  their 
amendment  by  section  10202  of  the 
Revenue  Act  of  1987).  the  All  of  a 
taxpayer  for  a  taxable  year  is  allocated 
to  AIOs  that  arise  in  such  taxable  year. 
and  that  are  outstanding  as  of  the  close 
of  such  taxable  year  A  taxpayer  must 
allocate  to  each  such  AlO  an  amount  of 
All  that  bears  the  same  ratio  to  total  All 
as  the  remaining  contract  price  (see 
paragraph  (c)  of  this  section)  of  the  AIO 
bears  to  the  aggregate  remaining 
contract  price  of  all  such  AIOs.  Subject 
to  the  limitation  described  in  paragraph 
(c)  of  this  section,  the  All  allocated  to  an 
AIO  Is  deemed  a  payment  received  on 
the  AIO  immediately  before  the  close  of 
the  taxable  year. 

(b)  Treatment  of  subsequent  actual 
payment.  If  any  amount  of  All  [including 
excess  All  as  defined  in  paragraph  (d)  of 
this  section)  is  deemed  to  be  a  payment 
on  an  AIO,  a  subsequent  actual  payment 
received  on  that  AIO  shall  be  treated  as 
a  tax  paid  amount  and  shall  not  be 
taken  into  account  for  purposes  of 
sections  453  and  453A  (as  in  effect  prior 
lo  their  amendment  by  section  10202  of 
the  Revenue  Act  of  1987)  to  the  extent  of 
the  amount  of  All  [and  excess  All) 
deemed  to  be  a  payment  on  the  AIO. 

(c)  Remaining  contract  price 
limitation  on  paragraph  (a J  of  this 
section.  Notwithstanding  paragraph  (a) 
of  this  section,  the  amount  of  All 
deemed  to  be  a  payment  on  an  AIO  for 
any  taxable  year  shall  not  exceed  the 
remaining  contract  price  with  respect  to 
the  AIO.  For  purposes  of  this  section, 
the  remaining  contract  price  with 
respect  to  an  AIO  means  the  excess  (if 
any)  of— 

(1)  The  total  contract  price  of  the 
disposition  from  which  the  AIO  arose, 
over 

(2)  The  deE'med  and  actual  payments 
(other  than  payments  treated  as  tax  paid 
amounts  under  paragraph  (b)  of  this 
section)  received  on  the  AIO. 

(d)  Excess  All.  If,  for  any  taxable 
year,  the  All  for  the  taxable  year 
exceeds  the  amount  to  be  allocated 
under  paragraphs  (a)  and  (c)  of  this 
section  to  AIOs  arising  in  and 


outstanding  as  of  the  close  of  the 
taxable  year,  the  excess  All  shall,  under 
the  rules  of  this  section,  be  allooated  to 
outstanding  AIOs  that  arose  in  the  first 
immediately  preceding  taxable  year.  etc. 

(e)  Deemed  payments  under  section 
453AfdJ.  Section  453A(d)  (as  added  to 
the  Code  by  section  10202(c)  of  the 
Revenue  Act  of  1987)  provides  that  the 
proceeds  of  indebtedness  secured  by  the 
pledge  (after  December  17. 1987)  of  an 
obligation  described  in  §  1.4530- 
2T(a)(l)(ii)  are  treated  as  a  payment 
received  on  such  an  obligation.  Such 
proceeds  are  also  treated  as  a  deemed 
payment  for  purposes  of  section  453C 
and  the  regulations  thereunder.  Thus, 
deemed  payments  under  section  453A(d) 
reduce  the  remaining  contract  price  (see 
paragraph  (n)  of  this  section)  of  a 
pledged  AIO.  In  addition,  such  deemed 
payments  reduce  the  outstanding  face 
amount  (see  5  1.453C-3T(a)(3))  of  a 
pledged  obligation. 

(f)  Examples.  The  provisions  of  this 
section  may  be  further  illustrated  by  the 
following  examples. 

Erontp/e  fl).  Assume  taxpayer  A  has  five 
AIOs  arising  in  the  taxftbl*'  yeur  The  total 
remaining  contract  price  of  the  oblisaliona  us 
of  the  close  of  the  taxable  year  is  $2.100.0IX). 
The  remaining  conirnct  price  of  each 
obligation  as  of  such  time  is  S420.OO0, 
C3«).000.  S44O.000,  £400.000  dnd  $460,000, 
respectively.  The  ratio  of  the  remaininf^ 
contract  price  of  each  obligation  to  the  sum  of 
the  remaining  contract  prices  of  uU 
obligations  is  as  follows: 


eootract  pfloe  of 
eacXAlO 

Sum  01 
contrad  paces 

oiaaAiOa 

nanooieacJi 

AIOIOU 

AlOa 

1  MWOOO,       - 

2  $380,000 

3  i«0.000_ 

:  S4O0.000 

S2.ioo.oao 

2.100.000 

2.ioaMo 
2,100,000 
2.100,000 

20000 

18095 

209S2 
19048 

Assume  that  A  has  $460,000  of  All.  Under  the 
method  of  atlocdtion  described  in  paragraph 
(a)  of  this  section,  the  amount  of  such  All 
allocated  to.  and  deemed  to  be  a  payment  on, 
each  obligation  is  as  foUuws: 


Ratio  of  aacri  AIO 
loan  AIOs 

All 

Oaamed 
payment 

1    20000 

(4«o.ooa 

4«OjO0O 
MO.OOO 

460.000 
460.000 

S92.000 

3  .20952     

4  inn4ii 

96.379 
67  621 

100.763 

Example  f2).  (i)  In  taxable  year  one. 
taxpayer  B  has  two  AIOs  that  arose  during 
the  taxahlp  year.  These  AIOs  have  remaining 
contract  pnres  as  of  the  close  of  the  taxable 
year  of  S25.00O  (obllgalion  one)  and  $16,000 
(obligation  two).  In  addition,  in  that  year,  B 
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h..s  Ail  uf  SJ.820-  Under  ihe  method  of 
iittocolion  described  in  paragraph  (a)  of  this 
section.  $2.3^9  ((S25.000/S41.000)  xS3.820)  is 
allocated  lo  obligation  one,  and  $1,491 
((S16.D00/$41.000)  X  S3.820)  is  allocated  to 
obligation  two.  The  allocated  amounts  are 
deemed  to  be  poyments  received  on  such 
obligations.  Each  deemed  payment  iii 
accounted  for  under  the  general  rules  of  the 
Installment  method  Thus,  the  gross  profit 
ratio  applicable  lo  the  sales  must  be  applied 
to  Ihe  deemed  payments  to  determine  the 
amount  of  gain  rep-jrlable  under  Ihe 
inslallmeni  meihod.  and  the  amouni  of  basis 
recovery. 

(ii)  During  the  second  taxable  >ear.  B  did 
not  receive  any  additional  AIOs.  However,  in 
that  year.  B  received  a  S5,000  payment  on 
obligation  one  and  a  Sl.OOO  payment  on 
obttgallon  two.  These  actual  payments  are 
irealed  as  the  receipt  of  tax  paid  amounts  noi 
taken  into  account  for  purposes  of  sections 
453  and  453A  to  the  exienl  of  the  amounts  of 
All  deemed  in  year  one  to  be  a  payment  on 
the  obligations.  Since  S2.329  was  deemed  lo 
be  a  payment  in  year  one  on  obligation  one. 
only  Ihe  remaining  amouni  of  the  actual 
payment  on  obligalion  one.  S2.671.  is  subject 
to  the  general  rules  of  installment  method 
rc-porling.  The  enlire  Sl.tXM  payment  on 
obllgalion  two  is  treated  as  the  receipt  of  Ui\ 
paid  amounts  (51.491  was  deemed  lo  be  a 
pnyment  in  year  one  on  obligation  two). 
Thus,  under  paragraph  (a)  of  this  section,  the 
remaining  contract  price  of  obligalion  one  is 
$20.000(525.000- $2.329 -S2.ti71).  and  the 
remaining  contract  price  of  obligation  two  is 
SI4.509  {$16.000-$1.4gi). 

f  iii)  For  the  second  taxable  year.  B  has  All 
of  S4.oei.  Since  no  AIOs  arose  in  tbe  second 
taxable  year,  the  entire  amount  of  Ihe  All  is 
excess  All.  and  must  be  allocated  lo  the 
AIOs  that  arose  in  the  immediately  preceding 
taxable  year  and  are  outstanding  as  of  the 
close  of  Ihe  current  laxable  year.  Under  the 
method  of  atlDcution  described  in  paragraph 
(a)  of  this  section.  52.365  (($20,000/ 
534.509)  >.  $4.081 1  of  the  excess  All  i.i 
allocated  lo  ohli),;Hlion  one,  and  Si. 710 
|[S14.509/S34.5Ogi  a  $4,081)  is  alim^ated  to 
otiligatKm  tv^o.  These  amounts  are  deemed  to 
be  payments  received  on  Ihe  obligations  in 
Ihe  second  taxable  year, 

Examp/f  (:i/.  In  taxable  year  one.  taxpayer 
C  receives  two  AJOs  with  remaining  contract 
prices  al  the  close  of  ihe  year  of  510.000 
(obligation  one)  and  $13,000  (obligation  two). 
C  has  no  All  in  year  one.  No  payments  are 
rer^ived  on  these  obUgations  in  taxable  year 
two.  In  laxable  year  two,  however.  C  sells 
property  for  a  total  contract  price  of  SS.OOO. 
t'oi  Ihe  sale.  C  receives  a  cash  down  payment 
of  51.000  and  an  AIO  (obligation  three)  with  a 
face  amount  oF  S7.200  due  in  a  balloon 
payment  five  years  from  the  date  of  the  sale. 
For  taxable  year  two.  C  has  $7,857  of  All  to 
be  allocated.  However.  Ihe  maximum  amouni 
allocable  lo  obligation  three  (the  only  AIO 
arising  in  laxable  year  two)  is  $7,200,  Ihe 
excess  of  the  loial  contract  price  ($9.(»O0J  o\  er 
the  amouni  of  the  actual  payment  ($1,800) 
rticeived  before  (he  close  of  the  taxable  year. 
The  remaming  amount  of  All.  $857.  is  excess 
AM.  The  excess  All  is  allocated  lo  Ihe  two 
obligations  ihat  arose  in  taxable  year  one 
and  are  slill  outstanding  as  of  the  close  of 


taxable  year  iwo.  Under  the  method  of 
allocution  described  in  paragraph  (a)  of  this 
section.  $29634  ||Sl0.O00/£22.000j  '  $057)  of 
the  $b57  excess  All  is  allocated  to.  and 
treated  as  a  payment  on.  obligalion  one.  and 
$3ri8.3(i  (($12.0C»/S22.000y  $657)  of  the  exwfss 
All  IS  HJJacated  to.  and  treated  as  a  payment 
on.  obligation  two 

$  1.4S3C-6T     Aggregation  rules 
( temporary  t- 

(a)  In gfnerol.  This  section  prescribes 
rule.s  relatiof;  to  Ihe  circumstances  In 
which  related  taxpayers  will  be  treated 
as  one  taxpayer  for  purposes  of  section 
4r)3C  and  the  i^gulatlons  thereunder. 

(b)  Controlled  groups  and  businesses 
under  common  control.  For  purposes  of 
section  453C  and  the  regulations 
thereunder,  all  persons  treated  as  a 
single  employer  under  section  52  shall 
be  treated  as  one  taxpayer.  Thus,  for 
example,  corporations  that  are  members 
of  the  same  controlled  group  (within  the 
meaning  of  section  52(aJ)  shall  be 
treated  as  one  taxpayer.  Similarly, 
trades  or  businesses  under  common 
control  shall  be  treated  as  one  taxpayer. 
In  applying  section  453C  and  t)ie 
regulations  thereunder  to  a  group  of 
persons  treated  as  one  taxpayer  under 
this  paragraph  (b).  All  is  determined 
using  the  aggregate  of  the  assets  and 
liabilities  of  all  the  members  of  the 
group.  The  total  All  so  determined  then 
is  allocated  (under  §  1.453C-5T)  to  al! 
AIOs  held  by  members  of  the  group.  For 
purposes  of  (his  paragraph  (b).  the  term 
"trades  or  businesses  under  common 
control"  means  a  group  of  trades  or 
businesses  (including  partnerships,  sole 
proprietorships,  etc.)  that  Is — 

(1)  A  "parent-subsidiary  group  under 
common  conlrol"  as  defined  in  S  1.52- 
Kc). 

(2)  A  "bro tier-sister  group  under 
common  control"  as  defined  in  §  1.52- 
1(d),  or 

(3)  A  "combined  group  under  common 
control"  as  defined  in  §  1.52-l(e). 

(c)  Passthrough  entities — (1) 
Application  at  entity  level.  Except  as 
otherwise  provided  in  paragraphs  (b) 
and  (d)  of  this  section,  section  4S3C  and 
the  regulations  thereunder  apply  to  a 
passthrough  entity  without  regard  to  the 
adiustcd  bases  of  assets  or  Ihe  liubitities 
of  the  entity's  members.  For  purposes  of 
this  section,  the  term  "passthrough 
entity"  includes,  but  is  not  limited  to. 
partnerships,  S  corporations,  and  trusts. 

(2)  AIOs  held  by  owners  of  certain 
passthrough  entities — (i)  Partnerships. 
For  purposes  of  applying  section  453C 
and  the  regulations  thereunder  lo  the 
AIOs  separately  held  by  a  partner  of  a 
partnership  subject  lo  this  paragraph  (c). 
such  partner  shall  take  into  account  the 
adjusted  basis  of  its  partnership  interest 
(as  opposed  lo  its  share  of  the  adjusted 


bases  of  underlying  assets)  and  its  share 
of  partnership  liabilities  (as  determined 
under  section  752). 

(ii)  S  corporations.  For  purposes  of 
applying  section  453C  and  the 
regulations  thereunder  to  AIOs 
separately  held  by  a  shareholder  of  an  S 
corporation  subject  to  this  paragraph  (c). 
such  shareholder  shall  take  into  account 
the  adjusted  basis  of  the  shareholder's 
stock  in  such  corporation  and  the 
shareholder's  adjusted  basis  in  any 
liability  of  the  corporation  that  is 
treated  under  section  1366(d)  as 
indebtedness  of  the  corporation  to  the 
shareholder.  In  addition,  such 
shareholder  must  take  into  account  any 
indebtedness  of  the  shareholder,  the 
proceeds  of  which  are  loaned  to  the 
cnrporation. 

(d)  Rule  m  case  of  tax  avoidance — (1) 
In  general.  If.  based  on  the  fads  and 
circumstances,  a  transaction  between  un 
entity  (including  any  corporation, 
partnership,  or  other  entity)  and  its 
owners  is  structured  for  a  principal 
purpose  of  avoiding  the  application  of 
section  453C.  such  entity  and  its  owners 
shall  be  treated  as  one  taxpayer  for 
purposes  of  section  453C  and  the 
regulations  thereunder  (if  not  otherwise 
treated  as  one  taxpayer  under 
paragraph  (b)  of  this  section).  In 
applying  section  45.^0  and  the 
regulations  thereunder  to  an  entity  and 
its  owners  under  this  paragraph  (d),  Ihe 
entity  and  its  owners  shall  determine 
the  total  All  using  the  aggregate  of  all 
Ihe  assets  and  all  the  liabilities  of  the 
entity  and  its  owners.  The  total  All  so 
determined  then  is  allocated  (under 
§  1  453C-5T1  to  the  AIOs  held  by  the 
entity  and  its  owners. 

(2)  E\amplv.  Individual  taxpayer  A  owns 
an  unencumbered  parcel  of  real  property 
from  which  A  derives  rental  Income  The 
adjusted  basis  of  this  property  is  S4O0.00Q.  A 
is  primarily  liable  on  unsecured  indebtedness 
of  S500.000.  In  anlicipation  of  a  sale  of  the 
rental  property  A  organizes  Y.  an  S 
corporation,  and  transfers  the  rental  property 
to  Y.  A  principal  purpose  of  the  transaction  is 
lo  avoid  the  application  of  section  45.3C  and 
the  regulations  thereunder.  Corporation  Y 
sells  the  property  for  an  installment  nolt;  with 
an  outstanding  face  amount  of  $600,000  on 
December  31. 198".  Absent  the  application  of 
Ihe  rule  in  paragraph  (d)(1)  of  this  section,  no 
All  would  be  allocated  to  Ihe  installment 
obligalion  since  Y  has  no  outstanding 
indebtedness.  However,  the  rule  in  paragraph 
(d|(1)  of  this  .sptrtion  requires  Ihat  A  and  Y  be 
treated  as  one  taxpayer.  Thus,  the 
indebtedness  of  A  is  allocated  to  the 
installmenl  ubtigatlon  and  treated  as  a 
payment  received  by  Y  on  Decemt>er  31. 1987 

(e)  Disregard  of  amounts  attributable 
to  certain  related  party  transactions — 
(1)  Liabilities.  Except  as  provided  in 
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paragraph  (e)(3)  of  ihis  section,  a 
liBbilily  that  arises  as  a  rnsull  of  any 
transaction  (including  the  issuance  of 
stock  or  fi  partnership  interest]  between 
any  persons  treated  as  one  taxpayer 
under  paragraph  (b)  or  (d)  of  Ihis  section 
shall  not  be  considered  an  asset  of  the 
lender  or  indebtedness  of  the  borrower 
for  purposes  of  section  453C  and  the 
regulations  thereunder. 

(2)  Assets.  An  ownership  interest  m 
any  entity  shall  not  be  treated  as  an 
asset  of  the  owner  of  such  interest  if  the 
entity  and  its  owners  are  treated  as  one 
taxpayer  under  paragraph  fh]  or  (d)  of 
this  section. 

(3]  AIOs.  Notwithstanding  paragraph 
(e|(l)  of  this  section,  an  AIO  arising 
from  a  transaction  described  in  that 
paragraph  shall  be  treated  as  an  AIO  of 
the  persons  treated  as  one  taxpayer.  In 
addition,  the  persons  treated  as  one 
taxpayer  are  treated  as  having  a  liability 
represented  by  the  AIO.  In  computing 
the  indebtedness  of  such  persons. 
however,  the  face  amount  of  a  liability 
represented  by  such  an  AIO  may  be 
reduced  by  the  amount  of  the  basis 
reduction  required  by  paragraph  {e)(4)  of 
this  section. 

14)  Basis  reduction.  For  purposes  of 
section  453C  and  the  regulations 
thereunder,  the  adjusted  basis  of 
property  transferred  from  one  member 
of  a  group  treated  as  one  taxpayer  to 
another  member  of  such  groap  shall  be 
reduced  by  the  portion  of  the  gain  that 
has  not  been  recognized  or  otherwise 
has  been  deferred  as  of  the  end  of  the 
taxable  year  [but  before  the  appHcation 
of  this  section  for  such  taxable  year). 
either  under  §  1.1502-13  or  because  the 
gatn  on  the  transfer  was  eligible  to  be 
reported  under  the  installment  method. 

(5)  Example.  The  following  example 
illustrates  the  provisions  of  this 
paragraph  (e): 

Example.  |i)  Corporations  Y  and  2  are 
accrual  basts,  calendar  year  C  corporations 
all  of  (he  outstanding  stock  of  which  is 
owned  by  A.  an  individual.  At  the  end  of 
1987.  Y  has  a  note  receivable  from  Z.  and  Z 
has  a  note  payable  to  Y.  This  note  relates  to 
funds  Z  twirmwed  from  Y  In  addition,  Z  has 
an  AIO  wiih  a  face  amount  of  $1^)00.000 
outslanding  al  thp  end  of  1967  representing 
Ihe  purchase  phce  of  property  4old  by  Z  to  Y. 
Z  had  a  StiOO.OOO  basts  in  the  property. 

(lil  Pursuant  to  paragraph  (b|  of  Ihis 
seclion.  Y  and  Z  are  treated  as  one  taxpayer 
for  purposes  of  applying  leclion  4S3C. 
Paragraph  |e)(l|  of  this  section  provides  that 
Ihe  loan  between  Y  and  Z  is  disregarded  both 
as  ind(!tjiedness  lie ,  the  note  payabl«|  and 
as  an  asset  {i.e..  the  nole  receivablel  of  Ihe  Y- 
Z  group.  Pursuant  lo  paragraph  |ei(3)  of  this 
section,  however,  thti  Sl.OUO.OOO  AIO  held  by 
Z  IS  not  disregarded  as  an  AIO  of  (he  Y-Z 
group  for  purposes  of  section  453C.  In 
addition  iheSl  000,000  liability  rppresented 
by  the  AJO  i»  ireoted  as  indebtedness  of  the 


Y-Z  group.  The  property  Y  purchased  from  Z 
IS  treated  as  an  asset  of  the  Y-Z  group,  bul 
pursuant  to  peregraph  (e)(4|  of  Ihis  section 
the  basis  of  luch  property  for  purposes  of 
section  453C  mosl  be  reduced  by  Ihe  S40aonO 
gatn  deferred  by  Z  in  the  installment  na\e. 
The  Y-Z  group  may  also  reduce  the  SIjOOQ.000 
indebtedness  by  the  same  £400.000  pursuant 
lo  paragmph  [p.]{'M  of  this  seclion. 

(fl  Special  rule  in  applying 
paragraphs  (bj  and  fdj  of  this  section.  If 
two  or  more  persons  treated  as  one 
taxpayer  under  paragraphs  (b)  or  (d)  of 
this  section  have  different  taxable  years, 
whenever  a  taxable  year  of  such  a 
person  that  holds  an  AIO  ends,  the 
taxable  years  of  all  other  persons 
treated  as  one  taxpayer  are  deemed  to 
end  for  purposes  of  applying  paragraph 
[b)  and  (d)  of  this  section.  The  Ali 
computed  and  allocated  under  this 
special  rule  shall  be  treated  as  a 
payment  received  on  the  last  day  of  the 
actual  taxable  year  of  each  such  person. 

(g)  Exawpie.  The  following  example 
illustrates  the  provisions  of  this  seclion: 

E.xample  (i|  X.  a  widely  held  C 
corporation,  is  the  common  parent  of  wholly 
owned  subsidnnes  Si  and  S2.  X  is  a 
calendar  year  taxpayer  and  Si  and  S2  are 
fiscal  year  taxpayers  with  taxable  years 
ending  November  30  Under  paragraph  (b)  of 
this  section.  X,  51  and  52  are  treated  as  one 
taxpayer 

(ii)  On  November  30. 1987.  Si  has 
outstanding  no  AlOa.  bul  S2  has  outstanding 
one  AIO  fobligalion  one)  and  X  has 
ouLHtanding  one  AIO  (obligation  lwo|.  These 
obligations  arose  from  dealer  sales  occuning 
on  )uly  1. 1987.  and  have  outstanding  face 
amounts  (as  of  November  30. 1987|  uf 
SlOO.OOO  and  SlSO.OOO.  respectively.  The 
remaining  coniract  prices  of  the  obliRations 
as  of  November  30. 1987,  are  also  SlOO.Otn 
and  SlS0.00a  The  adjusted  bases  of  X's 
assets  [other  than  obligation  two  and  ihti 
slock  in  Si  and  S2)  on  November  30. 1987.  m 
$38,000.  The  adjusted  bases  of  Si  s  assets  and 
S2's  assets  (other  than  obligation  one)  are 
S46.000  and  $57,000,  respecttvety.  Thus,  (he 
aggregate  adjusted  bases  of  the  group's 
assets  (other  than  installment  obligaiions)  is 
5141.000.  The  liabitilies  of  the  group  are  as 
follows: 


dpftcribed  In  \  l  453C-5Tla):  $16,496 

((S100.000/S250.000)--S41.241)  lo  obligation 
one  and  S24.745  ((5150,000/ 
S2,Sfl,oon)v  $41,2411  loobligaHon  two.  These 
amounts  ore  Ire.ited  as  pflyments  received  on 
Ihe  obiigalions  on  November  30,  1987.  S2 
must  report  the  Income  resulting  from  the 
deemed  payment  on  obligation  one  on  its 
income  tax  return  for  the  taxable  year  ending 
November  30. 1987,  X.  however,  must  rpporl 
the  income  resulting  from  Ihe  deemed 
payment  on  obligation  two  on  Its  income  lax 
return  for  the  taxable  year  ending  December 

;n.  1987, 

jiii)  On  December  31.  1987.  obligations  one 
und  two  remain  outstanding  and  no  olhtir 
AIOs  are  held  by  X  Si.  or  S2.  The  adjuslud 
bases  of  X's  assets  (other  than  obligation  two 
and  the  stock  in  Si  and  S2]  on  December  31. 
1987  is  $39,000.  The  adjiisled  buses  of  Si's 
assets  and  S2's  assets  (other  than  obligation 
one)  are  S45.000  tind  $58,000  respectively. 
Thus,  the  aggregate  adjusted  basis  of  the 
gmup's  assets  (other  than  installment 
obligations)  is  $142.tX)Q.  The  liabilities  of  the 
group  are  as  follows: 


2/28/17 

5/31 /B7|  8/31 /B7 

11/M/«7 

» 

S20.000 
37.000 

la.ooo 

SJS.OOOi  $19,000 
3100O      23.000 

e.ooo    itjno 

$24  000 

ft. 

» 

taat 

67.000 

SI  ,0001    53.000 

77.000 

Thus,  the  aggregate  average  quarleHy 
Inilebledness  for  ihe  group  is  $84,500.  The 
Rrnup's  installment  perc^tnl^ge  is  -83939 
lS23n.OO(>/(S250.00a  +  S141.0001).  Thu».  ih.* 
aggregate  All  for  the  group  is  $41,241 
(S84.500  ^. 639.19]  Both  obligation  one  and 
obligation  two  arose  dunng  the  toxoble  year 
ending  November  30, 1987  Therefore,  the 
aggregate  All  musi  be  allocated  to 
obligattona  one  and  two  using  Ihe  method 


3/31/87 

6/30/87 

9/30/87 

12/31.87 

S2 

S21.000 
38.000 
10.000 

S21.000 
32.000 
8.000 

{18.000 
24.000 

11.000 

S25»0 

36.000 
18.000 

Total 

69.000 

61.000 

sum 

79.000 

Thus,  Ihe  aggn-gate  average  quarterly 
mdebtedness  For  the  group  is  S65.S00.  The 
group's  installment  perceniagc  Is  .63776 
iS25a.00O/|S2Sii.0ti0-fSl42.0OO)).  Thus,  th.* 
aggregate  All  for  tht!  group  is  SS32 
1(365,500  .  -6377e)-$41.241  (the  All 
previously  alUvcaled  lu  obligations  one  and 
two))  Since  no  bbligaiions  arosu  during 
Ducembcr  1987.  the  ^32  of  All  must  be 
allocated,  imder  \  1.453C-ST(a).  to 
obllgatinns  nne  and  two:  $213  lo  obligation 
one  and  $3ld  to  obligation  two.  These 
Hmounis  are  treated  as  a  payment  received 
on  the  obligu'ions  on  December  31. 1987. 
Thus.  X  reports  on  its  1987  tax  return  incomf 
attributable  to  $25,064  of  deemed  paymcnis. 

5  1.453C-7T    Special  rules  (temporary). 

(a)  Personal  use  property— ['X] 
Dffinition.  For  purposes  of  .wction  453C 
and  the  regulations  thereunder.  Ihe  term 
"personal  use  property"  means  any 
property  held  by  an  individual 
substantially  all  the  use  of  which  is  by 
an  individual  and  not  in  connection  with 
a  trade  or  business  or  any  activity 
described  in  section  212.  The  term  does 
not  include  cash  or  cash  equivalents. 

(2)  Indebtedness  secured  by  personal 
use  property.  For  purposes  of  paragrapli 
(c)  11)  and  (2)  of  S  1-453C-3T  (relating  to 
the  determination  of  annual  and  nverag** 
quarterly  indebtedness),  any 
indebtedness  secured  by  personal  use 
property  (as  defined  in  paragraph  (a)  of 
Ihis  section),  or  by  installment 
obligations  arising  from  the  disposition 


Federjl  Register  /  Vol.  53,  No.  174  /  Thursday.  September  8.  19ti8  /  Ri:lrs  <in.l  Reg;i!atu.RS       34725 


of  such  properly,  shall  not  be  laV,en  into 
account.  For  purposes  of  Ihis  section, 
indebtedness  is  "secured  by  personal 
use  properly"  only  if  at  least  90  percent 
of  the  value  of  the  property  securing  the 
indebtedness  is  personal  use  property. 
However,  if  the  amount  of  the 
indebtedness  secured  by  personal  use 
property  exceeds  the  fair  mnrltet  value 
of  such  properly,  the  excess  is  not 
considered  to  be  secured  by  personal 
use  property. 

(b)  Real  property  he/d  for  rental 
income — (l )  In  general.  For  purposes  of 
section  453C  and  Ihe  regulations 
thereunder,  except  as  otherwise 
provided  in  this  paragraph  (b),  real 
property  is  held  for  the  production  of 
rental  income  if — 

(i)  The  property  Is  used  by  customers 
or  held  for  use  by  customers:  and 

(ii)  The  gross  income  attributable  to 
Ihe  properly  represents  (or.  in  the  case 
of  property  held  for  use  by  customers, 
the  expected  gross  income  attributable 
to  the  property  would  represent) 
amounts  paid  or  to  be  paid  principally 
for  the  use  of  such  property  (wilhout 
regard  to  whether  the  use  of  the 
property  by  customers  is  pursuant  to  a 
lease  or  pursuant  to  a  service  contract 
or  other  arrangement  that  is  not 
denominated  a  lease), 

(2)  Rental  of  property  incidental  to 
holding  such  property  for  investment. 
For  purposes  of  this  paragraph  (b).  real 
property  is  not  held  for  the  production  of 
rental  income  if — 

(i)  The  principal  purpose  for  holding 
the  property  is  to  realize  gain  from  the 
appreciation  of  the  property  (without 
regard  to  whether  it  is  expected  that 
such  gain  will  be  realized  from  the  sale 
or  exchange  of  the  property  in  its 
current  state  of  development):  and 

(li)  The  annual  gross  rental  income 
from  the  property  (based  on  the  12 
months  preceding  the  disposition  of  such 
property)  is  less  than  two  percent  of  the 
lesser  of — 

(A)  The  unadjusted  basis  of  such 
property;  or 

(B)  The  selling  pnce  of  such  property 
(as  defined  in  5  ]5a.453-l(b)(2)(ii)). 

For  purposes  of  this  paragraph  (b)t2).  the 
term  "unadjusted  basis"  means  adjusted 
basis  determined  without  regard  to  any 
adluslmcnl  described  in  section  1016 
that  decreases  basis. 

(c)  Property  used  in  trade  or  business 
of  forming.  For  purposes  of  section  453C 
and  the  regulations  thereunder,  property 
is  used  in  the  trade  or  business  of 
farming  if  such  property  is  used  by  the 
taxpayer  in  the  trade  or  business  of 
farming  as  that  term  is  dcrincd  in 
section  2032A(el  (4)  or  (5).  For  Ihis 
purpose,  the  term  "taxpayer"  includes  a 


"farra-relaled  taxpayer."  tis  defined  in 
section  464  (f)(3)(B).  The  term  "AIO." 
within  the  meaning  of  S  1.453C-2T  (a). 
does  not  include  any  obligation  arising 
from  Ihe  disposition  of  property  used  or 
produced  by  a  taxpayer  (or  a  farm- 
related  taxpayer)  in  the  trade  or 
business  of  farming 

$  1.453C-6T    Sales  of  tlmeshares  and 
residential  lots  (temporary). 

ici!  /,;  ^,-rinj!~\\]  Scope  of  election.  If 
a  taxpayer  elects,  section  453C  and  the 
regulations  thereunder  (except  for  this 
section)  shall  not  apply  to  any  AIO — 

(i)  Which  arises  from  a  sale  in  the 
ordinary'  course  of  the  taxpayer's  trade 
or  business  to  an  individual  of — 

(A)  Any- 

(J)  Timeshare  right  lo  use  or  timeshure 
ownership  inlerest  in  residential  real 
property  for  not  more  than  0  weeks,  or 

{2)  The  right  to  use  specified 
campgrounds  for  recreational  purposes, 
or 

(D)  Any  residential  lot  but  only  if  the 
taxpayer  (or  any  relnted  person)  is  not 
lo  make  any  improvements  with  re.spect 
lo  such  lot,  and 

(ii)  Which  ia  not  guaranteed  or 
insured  by  any  person  other  than  an 
individual.  (Thus,  for  example,  any 
Federal  or  private  insurance  relating  lo 
the  payment  of  an  obligation 
disqualifies  such  obligation  from  the 
election  described  in  this  paragraph  [a)|. 
For  rules  relating  to  the  making  of  the 
election  to  have  section  453C  not  apply, 
see  26  CFR  5h.5  (temporary  regulations 
relating  to  elections  under  the  Tax 
Reform  Act  of  1986).  Notwithstanding 
paragraph  (a)(2)  of  those  regulations,  a 
taxpayer  may  make  this  election  at  any 
time  on  or  before  December  7. 1988.  In 
Ihe  case  of  AIOs  held  by  a  partnership. 
S  corporation,  or  trust,  the  election  must 
be  made  by  such  entity  and  not  hy  its 
owners. 

(2)  Dvtermination  of  timeshare 
ownership.  For  purposes  of  paragraph 
(a)(l)(i)(A)(2)  of  this  section,  a  timeshare 
right  to  use,  or  a  timeshare  interest  in 
property  held  by  an  individual's  spouse, 
children,  grandchildren,  or  parents  is 
considered  held  by  such  individual. 

(3)  P.rJzted persons.  For  purposes  of 
paragraph  (a)(1)(i)(B)  of  this  section,  a 
person  is  related  to  Ihe  taxpayer  if  such 
person  has  a  relationship  to  the 
la.xpayer  as  specified  in  section  267(b) 
or  707(b)  determined  by  substituting  10 
percent  for  SO  percent  each  place  il 
appears. 

(4)  Residential  lot.  For  purposes  of 
paragraph  (a)(1)(i)(B)  of  this  seclion.  a 
residential  lot  is  a  parcel  of  unimproved 
land  upim  which  the  purchaser  intends 
lo  construct  (or  intends  to  coniract  lo 
have  another  person  conslruct)  a 


dwelling  unil  for  use  as  a  residence  by 
the  purchaser.  The  terms  "dwelling  unit" 
and  "use  as  a  residence"  as  used  herein 
are  defined  by  section  280A.  A  parcel  of 
land  shall  not  be  considered  improved 
merely  because  il  has  been  provided 
with  common  infrastructure  items  such 
as  roads  and  sewers. 

(b)  Interest  must  be  paid  on  deferred 
lax — (1)  In  gcneraf.  If  a  taxpayer  makes 
the  election  to  have  section  453C  and 
the  regulations  thereunder  (excluding 
this  paragraph  (b))  not  apply  to  any 
obligation  deficribed  in  paragraph  (a)  of 
Ihis  section.  Ihe  taxpayer  (or  the 
ta.xpayer's  owners,  in  the  case  of  a 
partnership.  S  corporation,  or  trust)  shall 
pay  interest  on  the  portion  of  any  tax  for 
any  taxable  year  (determined  without 
regard  to  any  deduction  allowable  for 
such  inlerest)  that  is  attributable  to  the 
receipt  of  payments  on  the  obligation  m 
such  year  (other  than  payments  received 
in  the  taxable  year  of  sale). 

(2)  Determination  of  tax  liability 
attributable  to  receipt  of  payments  on 
an  obligation.  For  purposes  of  paragraph 
(b)(1)  of  this  section,  the  tax  hability 
Qltributable  to  a  payment  received  on 
any  obligation  for  which  the  election 
under  paragraph  (a)  of  this  section  has 
been  made  shall  be  determined  by 
allocating  to  such  payment  its 
applicable  share  of  the  excess  of — 

(i)  The  taxpayers  lax  liability 
(including  alternative  minimum  tax)  for 
such  year  determined  with  regard  to 
payments  received  on  all  obligations  for 
which  the  election  under  paragraph  (a) 
of  this  seclion  applies,  over 

(ii)  The  taxpayer's  tax  liability 
(including  alternative  minimum  tax)  fur 
such  year  determined  without  regard  to 
payments  received  on  all  obligations  for 
which  the  election  under  paragraph  (a) 
of  this  section  applies. 
For  this  purpose,  the  applicable  share  of 
the  excess  thai  is  allocated  to  a  payment 
is  an  amount  that  bears  the  same  ratio 
to  the  total  excess  as  the  gain 
attributable  to  the  payment  bears  lo  the 
total  gain  attributable  lo  all  such 
payments  received  in  the  taxable  year. 
The  lax  liability  is  determined  without 
regard  to  any  deduction  for  interest 
determined  under  paragraph  fb)  of  Ihis 
section.  In  the  case  of  obligations  held 
by  a  partnership,  S  corporation,  or  trust. 
Ihe  determination  described  in  this 
paragraph  (b|(2)  shall  be  made  al  Ihe 
owner  level- 

(3)  Period  for  which  interest  is 
dt'termined—i'i)  In  general  Interest  on 
any  lax  liability  attributable  to  an 
obligation  to  which  the  election 
described  in  paragraph  (a)  of  this 
seclion  applies  shall  be  determined  for 
the  period  from  the  dale  of  the  sale  to 
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the  date  the  payment  on  the  obligation 
IS  received. 

(n)  Midpoint  method.  For  purposes  of 
paragraph  (b)(3)(i)  of  this  section,  a 
taxpayer  may.  at  the  taxpayer's  option, 
treat  all  payments  received  during  the 
taxable  year  on  all  obligations  to  which 
the  election  described  in  paragraph  (a) 
of  this  section  applies  as  if  they  were 
received  on  the  day  halfway  between 
the  beginning  and  end  of  the  taxable 
year  (midpoint  method).  A  taxpayer 
adopts  the  midpoint  method  by  using  it 
to  compute  the  interest  owed  under  this 
paragraph  (b).  The  midpoint  method  is  a 
method  of  accounting  that  must  be  used 
consistently  from  one  taxable  year  to 
the  next  and  cannot  be  revoked  without 
the  consent  of  the  Commissioner.  In 
addition,  for  its  first  taxable  year  ending 
after  December  31, 1986.  a  taxpayer  may 
adopt  the  midpoint  method  by  using  it 
on  an  amended  return  Hied  on  or  before 
December?.  1988. 

(4)  Computation  of  interest.  The 
interest  for  the  period  described  in 
paragraph  (bK3)  of  this  section  shall  be 
determined  by  using  the  applicable 
Federal  rate  under  section  1274id) 
(determined  without  regard  to  section 
1274(d)  [2]  or  (3)}  in  effect  as  of  the  date 
of  the  sale,  compounded  semiannually. 
or  as  prescribed  by  the  Commissioner  in 
revenue  rulmgs  under  section  1274.  an 
equivalent  rate  based  on  compounding 
penods  other  than  a  semiannual  penud 
(e  g..  annual,  quarterly,  or  monthly 
compounding  penods). 

(5)  Time  when  interest  payment  due. 
Any  interest  determined  under 
paragraph  (b)  of  this  section  shall  be 
treated  as  an  addition  to  tax  for  the 
taxable  year  during  which  the  payment 
on  the  obligation  is  received,  and  the 
last  date  for  payment  of  such  tax  shall 
be  the  due  date  (determined  without 
regard  to  extensions)  of  the  return  for 
such  taxable  year. 

(6)  Deduction  for  interest  alhwable. 
The  interest  determined  under 
paragraph  (b)  of  this  section  shall  be 
taken  into  account  in  computing  the 
amount  of  any  deduction  allowable  lo 
the  taxpayer  for  interest  paid  or  accrued 
for  the  taxable  year  in  which  the 
pa>ancnt  on  the  obhgation  is  received 
(subject  to  any  applicable  limitation  on 
the  deductibility  of  interest  on  an 
underpayment  of  lax).  The  liming  of 
such  deduction  shall  be  determined 
under  the  taxpayer's  method  of 
accounting. 

(c)  Exampfe.  The  provisions  of  this 
section  may  be  illustrated  by  the 
following  example: 

Example.  |il  A.  an  accrual  basis 
corporation,  is  a  calendar  year  deuler  in 
undeveloped  residential  lots.  In  taxable  year 
1987  A  receive*  two  AIOs  for  which  the 


election  descnt>ed  in  paragniph  (a)  of  this 
section  is  erfeciive.  The  face  amount  of  each 
obligation  Is  S18O.00O.  Each  obiigalton 
provides  for  monthly  principal  paymenis  of 
Sl.OCO  for  a  period  of  15  years  and  Tor 
adequate  stated  interest  under  sections  483 
and  1274.  The  dates  of  the  two  sales  are  {une 
1, 1987.  and  luly  1. 1987.  The  first  monthly 
payment  on  the  June  1, 1967  obligation  \t  due 
on  |uly  t,  1987.  and  on  the  first  of  every 
month  thereafter  until  satlsHed.  The  first 
monthly  payment  on  the  July  1, 1987 
obligation  is  due  on  September  1. 1907.  and 
on  the  fh^t  day  of  every  month  thereafter 
unlit  saltsriecL 

(li)  Under  paragraph  (bl(l)of  ihls  section, 
no  interest  Is  required  to  be  paid  on  the 
piiyments  received  in  the  year  of  sale.  The 
first  paymenis  on  which  interest  is  required 
to  be  paid  occur  on  January  1.  1988.  With 
regpect  to  the  lune  1, 1987  obligation,  the  first 
payment  is  received  7  whole  monthly 
compounding  periods  from  the  dale  of  the 
sale,  With  respect  to  the  luly  1,  1987 
ubligalion.  the  first  paymenl  is  received  6 
whole  monthly  compounding  periods  from 
the  date  of  the  sale. 

(iti)  The  gross  profit  ratio  applicable  to  the 
|une  1. 1987  sale  is  0.6600.  The  gross  profit 
ratio  applicable  to  the  luly  1, 1987  sale  is 
0.4500  A  has  taxable  Income  unrelated  tu 
these  installment  sales  of  tll.OOO  determined 
without  regard  lo  any  deduction  allowable 
for  the  interest  determined  under  paragraph 
(b)  of  this  section.  With  respect  to  the  June  1, 
1987  tale.  A  receives  a  partial  payment  of 
principal  of  S1.000  on  (anuary  1. 1988-  Based 
on  tSe  gross  profit  ratio.  $060  of  ihe  payment 
IS  gain  and  $340  ls  recovery  of  basis.  With 
respect  to  the  (uly  1,  1987  sale.  A  receives  a 
partial  payment  of  principal  of  on  lanuary  1. 
1968.  Based  on  the  gross  profit  ratio.  $450  of 
Ihe  payment  is  gain  and  S550  is  recovery  of 
basis.  A's  gain  on  the  other  eleven  1988 
piiymentft  on  Ihe  June  1.  1987  obligation  Is 
S7,26Q.  As  gain  on  the  other  eleven  pnymenfs 
on  the  luly  1  obhgation  is  $4,950.  Thus.  A 
reu^nuet  total  gain  of  $1 3.320  on  the  two 
obligations  in  1988. 

(iv)  A  determines  that  it  has  no  alternative 
minimum  tax  liability  when  It  calculates 
income  with  regard  lo  payments  received  on 
all  obligations  for  which  the  t^lection  has 
been  made.  Thus,  As  tax  liability  determined 
with  regard  lo  such  payments  is  S&.148 
(0-15  X  ^.320).  A  also  determines  that  it  has 
no  alternative  minimum  tax  liability  when  it 
calculates  income  without  regard  to 
payments  received  on  all  obhgations  for 
which  the  election  has  been  made.  Thus.  As 
tax  liability  determined  without  regard  to 
such  payments  is  $3,150  (0  15  >.  S21.000).  The 
excess  of  A's  tax  liability  with  regard  lo  such 
payments  over  its  tax  liability  without  regard 
(o  such  payments  is  $1 .998.  Of  this  Si  .998 
excess.  S09t$199ey$860/Sl3.320|  is 
allocated  to  and  treated  as  Ihe  tax  liabitiiy 
attributable  to  Ihe  lanuary  1.  1988  payment 
on  the  lune  1. 1987  obligation  and  $67 
(51,908  ■  $450/Sl3,320)  is  allocated  to  and 
treated  as  the  tax  liability  attributable  lo  the 
(anuary  1, 1988  payment  on  the  |uly  1 .  1987 
obligation. 

(v)  The  long-term  applicable  Federal  rate  in 
effect  on  the  dale  of  the  |une  1, 1987  aale  Is 
8.34  percent,  compounded  monthly.  The  long- 


term  applicable  FedemI  rate  In  effect  on  the 
dale  of  the  [uly  1. 1987  sale  is  8.57  percent, 
compounded  monthly  T>ic  amouni  of  Inleresi 
due  with  respect  lo  the  lanuary  1.  IWfl 
payment  on  the  |une  1.  1967  obligation  is 
$4.92.  The  amount  of  Interest  due  wlih 
respect  to  the  lanuary  1. 1988  payment  on  Ihe 
|uly  1. 1987  obligation  is  $^92.  These  amounts 
of  interest  are  taken  into  account  as  tnierest 
on  an  unUcrpayment  of  tax  in  comptiiing  the 
amouni  of  any  deduction  allowable  for 
inleresi  for  tuxdble  year  1988.  and  are  treated 
as  an  addition  lo  lax  due  on  the  due  date  of 
As  return  for  taxable  year  1988.  A  must 
similarly  determine  the  interest  due  on  Ihe 
gain  with  respect  to  each  monthly  payment 
received  on  the  two  obligations  in  taxable 
year  1988.  However,  if  A  adopts  the  mldpoini 
method  described  in  paragraph  (b)|3)(ii)  of 
this  section.  A  may  treat  all  of  the  payments 
received  during  1988  on  each  of  the 
obligaUons  as  received  on  |uly  1. 1988. 

%  t  453C-9T     Effective  dates  aod 
transitional  rules. 

\i\\  E''(hc{!vc  iiaii's — (1)  In ni'ncrai 
Except  as  otherwise  provided,  section 
453C  and  the  regulations  thereunder 
apply  to  taxable  years  ending  after 
December  31, 1986,  with  respect  lo 
dispositions  of  property  occurring  after 
February  28. 1986.  and  before  January  1. 
1988- 

|2)  Certain  dispositions  deemed  made 
on  first  day  of  effective  taxable  year.  In 
the  case  of  a  taxpayer's  first  taxable 
year  ending  after  Deceml»er  31.  1986,  for 
purposes  of  section  453C  and  the 
regulations  thereunder  only,  any 
disposition  made  after  February  28.  1986 
(or  August  18.  1986.  in  the  case  of  a 
disposition  of  real  property  of  the  type 
described  in  S  1.453C-2T(tt|(l)(tiJl.  and 
before  the  beginning  of  such  taxable 
year,  is  deemed  made  on  the  first  day  of 
such  taxable  year. 

(31  E.\ample.  The  following  example 
illustrates  the  provisions  of  paragraph 
(a)  of  this  section: 

Example.  X  is  a  fiscal  year  dealer  In 
personal  property  with  a  taxable  year  ending 
on  June  30.  After  February  28.  19B8.  bul 
liefore  |uly  1. 1988  (i.e..  during  X's  1988 
iHxable  year).  X  receives  AIOs.  After  June  30. 
1986  (i.e.,  dunng  X's  1987  taxable  year).  X 
receives  more  AIOs.  Since  the  AIOs  received 
after  |une  30. 1986.  are  received  in  X's  first 
taxable  year  entjing  after  December  31, 198(i. 
section  4S3C  applies  lo  these  obligations 
under  paragraph  (a)(1)  of  this  section.  Under 
pa.-agraph  la)(Z)  of  this  section,  for  purposes 
of  section  453C  end  the  regulations 
thereunder,  the  AIOs  arising  after  February 
28, 1988.  and  on  or  before  [une  30. 1988.  are 
deemed  lo  arise  on  |uly  1. 1986,  the  first  dny 
of  X's  first  taxable  year  beginning  dftcr 
Februnry  28,  1988  and  ending  after  December 
31. 1988.  and  secttrm  453C  applies  to  the 
obligations. 
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(b)  Certain  transittonal  rules — (1)  In 
genera/—  [i]  Applicability.  This 
paragraph  (b)  applies  to  AIOs  that— 

(A)  Arise  from  the  sale  of  property  In 
(he  ordinary  course  of  the  trade  or 
business  of  the  taxpayer;  and 

(B)  Are  outstanding  as  of  the  close  of 
the  Hrst  or  second  taxable  year  of  the 
laxpayer  ending  after  December  31. 
1986. 

(ii]  Deemed  1987  and  1988 payments. 
(A)  The  term  "deemed  1987  payment" 
means,  with  respect  to  any  AIO  lo 
which  paragraph  (b)  of  this  section 
applies,  the  amount  of  AH  for  the  first 
taxable  year  of  the  taxpayer  ending 
after  December  31, 1966.  that  is  treated 
under  S  1.453C-5T(a)  as  a  payment  on 
such  obligation. 

(B)  The  term  "deemed  1968  payment" 
means,  with  respect  to  any  AIO  to 
which  paragraph  (b)  of  this  section 
upplics.  the  amount  of  All  for  the  second 
iH  xable  year  of  the  laxpayer  ending 
after  December  31. 1986.  that  is  treated 
under  §  1.453C-5T  (a)  and  (d)  as  a 
payment  received  on  such  obligation. 

(ill)  Income  attributable  to  deemed 
1987  and  1988  payments.  The  income  of 
a  taxpayer  thai  is  attributable  to  a 
deemed  1987  payment  or  a  deemed  1988 
payment  on  an  AIO  to  which  paragraph 
(b)  of  this  section  applies  is  the  amount 
that  bears  the  same  relationship  to  such 
deemed  payment  as  the  gross  profit 
(realized  or  to  be  realized  when 
payment  is  completed)  bears  to  the  total 
contract  price. 

(2)  Dealer  sales  of  real  property — (i) 
Applicability.  This  paragraph  (b)(2) 
applies  lo  irtstallmcnl  obligations 
described  in  paragraph  (b)  of  this 
section  that  arise  out  of  a  sale  of  real 
property. 

(il)  Treatment  of  deemed  1987 
payments.  A  taxpayer's  income 
ultributable  to  deemed  1987  payments 
on  AIOs  lo  which  paragraph  (b)(2J  of 
this  section  applies  shall  be  taken  into 
.iccount  ratably  over  the  three  taxable 
years  beginning  with  the  first  taxable 
year  of  the  laxpayer  ending  after 
December  31. 1986. 

(iii)  Treatment  of  deemed  1988 
payments.  A  taxpayer's  income 
atlribulable  to  deemed  1988  payments 
on  AIOs  to  which  paragraph  (b)(2)  of 
this  section  applies  shall  be  taken  into 
.-iccount  ratably  over  the  two  taxable 
years  beginning  with  the  second  taxable 
year  of  the  taxpayer  ending  after 
December  31.  1988. 

(3)  Dealer  sales  of  personal 
property— {i}  Applicability.  This 
paragraph  (b)(3)  applies  to  installment 
obligations  described  in  paragraph  (b)  of 
ihis  section  that  arise  out  of  a  sale  of 
personal  property. 


(li)  Treatment  of  deemed  1987  and 
1988 payments.  Solely  for  purposes  of 
determining  the  time  for  payment  of  tax 
and  any  interest  payable  with  respect  to 
such  lax — 

(A)  Any  increase  in  lax  imposed  on  a 
taxpayer  that  is  attributable  to  deemed 

1987  payments  on  AIOs  to  which 
paragraph  (b)(3)  of  this  section  applies 
shall  be  treated  as  imposed  ratably  over 
Ihe  three  taxable  years  beginning  with 
the  first  taxable  year  of  the  taxpayer 
that  ends  after  December  31. 1986;  and 

(B)  Any  increase  in  tax  imposed  on  a 
laxpayer  that  is  attributable  to  deemed 

1988  paymenis  on  AIOs  to  which 
paragraph  (b)(3)  of  this  section  applies 
shall  be  treated  as  imposed  ratably  over 
the  two  taxable  years  beginning  with 
the  second  taxable  year  of  the  taxpayer 
that  ends  after  December  31. 1986. 

(iii)  Increase  in  tax  attributable  to 
dpemed  1987  and  1988 payments.  (A) 
The  increase  in  tax  imposed  on  a 
taxpayer  that  la  attributable  to  deemed 

1987  payments  on  AIOs  to  which  this 
paragraph  (b)(3)  applies  is  the  excess  (if 
any) of — 

(/)  The  lax  that  would  be  imposed  on 
the  laxpayer  for  the  first  taxable  year 
ending  after  December  31,  1986. 
determined  by  taking  into  account 
income  attributable  to  deemed  1987 
paymenis  on  AIOs  to  which  this 
paragraph  (b)(3]  applies,  over 

{2)  The  tax  (hat  would  be  imposed  on 
the  taxpayer  for  such  taxable  year, 
determined  without  regard  to  income 
attributable  to  deemed  1987  payments 
on  AIOs  to  which  paragraph  (b)(3)  of 
this  section  applies. 

(B)  The  increase  in  tax  imposed  on  a 
taxpayer  that  is  attributable  to  deemed 

1988  payments  on  AJOs  lo  which 
paragraph  (b)(3)  of  this  section  applies 
is  the  excess  (if  any)  of — 

(7)  The  lax  that  would  be  imposed  on 
the  taxpayer  for  the  second  taxable  year 
ending  after  December  31, 1986. 
determined  by  taking  inlo  account 
income  attributable  to  deemed  1988 
payments  on  installment  obligations  to 
which  paragraph  (b)(3)  of  this  section 
applies,  over 

[2]  The  tax  that  would  be  imposed  on 
the  taxpayer  for  such  taxable  year, 
determined  without  regard  to  income 
attributable  to  deemed  1988  paymenis 
on  AIOs  to  which  paragraph  (bl(3)  of 
this  section  applies. 

(iv)  Tax  imposed.  For  purposes  of 
paragraph  (b)|3)  of  this  section.  Ihe  tax 
imposed  is  the  greater  of  zero  or  the 
amouni  of  lax  imposed  by  chapter  1  of 
the  Internal  Revenue  Code  of  1986 
(including  the  alternative  minimum  tax] 
determined  without  reducing  such 
amount  by — 


(A)  The  credit  under  section  31  for  lax 
withheld; 

(B)  The  credit  under  section  33  for  lax 
withheld  at  source  on  nonresident  aliens 
and  foreign  corporations:  and 

(C)  Payments  of  tax  or  estimated  tax 
by  the  taxpayer. 

(4)  Application  of  §§  1.453C-5T(b} 
and  (c).  The  taxable  year  in  which  an 
amount  is  treated  as  received  for 
purposes  of  §  1.453C-5T(b|  (relating  to 
the  treatment  of  subsequent  payments 
as  the  receipt  of  tax  paid  amounts)  and 
§  1.453C-5T(c)  (relating  to  the  limitation 
on  amounts  treated  as  received)  shall  be 
determined  without  regard  to 
paragraphs  (b)  (2)  and  (3)  of  this  section. 
Thus,  an  amouni  is  treated  as  received 
in  a  taxable  year  for  such  purposes  even 
tf  under  paragraph  (b|  (2)  or  (3)  of  this 
section,  the  income  or  tax  attributable  lo 
such  amount  is  taken  Into  account  or 
treated  as  imposed  over  the  two-year  or 
three-year  period  beginning  with  such 
taxable  year. 

(5)  Examples.  The  following  examples 
illustrate  the  application  of  paragraph 
(b)  of  this  section: 

Example  (U-  (<)  CorporaUon  X  is  a  fiscal 
year  dealer  in  real  properiy  with  a  taxable 
year  ending  on  )une  30.  Ai  the  close  of  its 
taxable  year  ending  June  30. 1987.  X  holds  10 
AIOs.  all  of  which  arose  during  that  la.xable 
year.  These  AIOs  provide  for  adequate  staled 
interRsi  under  sections  483  and  1274.  and 
each  has  a  year-end  balance  of  S210.<X)0. 

(ii)  Assume  that  the  adiusted  bases  of 
assets  (other  than  AIOs)  held  by  X  as  of  Ihe 
close  of  the  laxiible  year  is  SZ.(XX).000.  Thus. 
the  installment  percentage  for  the  taxable 
year  is  .31220  ($2,100,000  [the  outstanding 
face  amount  as  of  the  close  of  the  taxable 
year  ofall  AIOs)  /S4.100.000  (the  sum  of  such 
amouni  and  ihe  adjusted  bases  of  other 
assets  held  by  X  as  of  the  close  of  the  taxable 
year)).  Assume  further  that  X's  average 
quarterly  indebtedness  for  the  taxable  year  is 
S480,976.  Accordingly,  the  amount  fF  All  for 
the  taxable  year  i&S236.112 
(.51220x5460.970).  Under  \  1.453C-ST(a).  a 
ratable  portion  of  this  amount  is  treated  as  a 
paymeni  reccivt-d  on  each  AIO  for  X"s 
taxnble  year  ending  )une  30. 1987  Thus.  X 
has  a  deemed  1987  payment  of  $23,811  on 
each  of  the  10  AIOs. 

(iii)  Assume  that  the  gross  profii  ratio  with 
^esp[^(:l  to  each  of  the  10  sales  for  which  an 
AIO  was  received  is  45.833%.  Thus.  SlO.822 
(S23.611  X  .45833)  of  »ach  deemed  1987 
payment  is  income.  (The  remaining  portion  of 
each  deemed  paymeni  ($12,789)  is  recovery  of 
basis.)  Accordmf;iy.  the  total  income 
attributable  lo  the  deemed  1987  paymenis  ts 
Sl06.22a  Assume  X  has  no  oiher  Items  of 
income  or  loss  for  the  taxable  year. 

[IV I  Under  paragraph  (b)(2)(ii)  of  this 
section,  the  noe.220  is  taken  Into  account 
rulably  over  Ihe  three  taxat^le  yearn 
beginning  with  taxable  year  1987,  Thus, 
SJ8.073  is  taken  into  account  in  each  such 
taxable  year. 


34728       Federal  Register  /  Vol-  53,  No.   174  /    Ihursddy.  September  8.  1988  /  Rules  and  Reguldtions 


(v)  During  Its  laxabie  yt-dr  pndm^  lune  30, 
1968.  X  rectM\,<>8  acrua!  pdymenis  of  $20,000 
on  each  of  the  AiOs  All  of  each  $20,000 
pdymenl  is  Ired'ed  as  (he  rvc«ipt  of  a  tax 
paid  amount  under  S  1  ■l53C-5Tlbl  even 
though  only  one  Ihird  of  the  Income 
attributable  to  the  1987  All  has  been  taken 
into  account- 

Example  (2J.  The  foots  aiv  the  sum*}  as  in 
example  (1).  except  that  X  receives  the  10 
AIOs  m  Its  1988  taxable  ye^ir.  Under 
paragraph  (b)(2)fiii)  of  ihia  section,  the 
$108.Z20  of  income  aiinbuiable  lo  the  deemed 
iwa  payments  of  $iJ6, 112  Is  taken  tnto 
acr-ount  ratably  over  the  two  taxable  years 
twgmning  with  taxable  year  1968.  Thus. 
$54,110  l8  taken  into  account  In  each  such 
taxable  year 

Example  (1!.  (i)  Corporation  X  is  a  calendar 
year  dfaier  m  personal  property  On  March  1. 
1^7   X  receives  an  AJO  with  a  face  amount 
of  $1,000,000  anainj?  from  the  sale  of  property 
in  the  ordinary  course  of  its  business  The 
obligation  provides  for  adequate  stated 
interest  under  sections  4*3  and  1274  The 
gross  profit  ratio  on  the  obligation  is  66%.  The 
total  i?din  from  such  disposition  is  thus 
$660,000  X  receives  no  payments  on  the 
-biigdtion  dur.nju  1967  On  December  31. 1987. 
X  nas  no  other  AIOs  outs'anding  X  has  no 
/ther  Items  of  income  or  deduction  for  the 
■axdble  year  and  no  credits.  X  has  AH  of 
S6S0  000  for  :'3fl7  Thus.  X  has  a  deemed  1987 
payment  of  SfiSO  000  on  the  .MO  and  total 
income  attribu'ihle  to  the  deemed  1987 
payment  of  $429.1500  ($650.000,<  66). 

Ill)  The  :r.cr"ti'+t!  in  tax  attnbxilable  to  the 
lieemed  IW  p-nment  is  $29.54e,  Ihe  excess 
uf  $ifii.346ovt-r$i32.000  The  lax  imposed 
w.'th  regard  to  income  attributable  to  the 
Jeemed  1987  payment  is  $161,346,  determined 
as  follows: 

Regular  tax  computation: 

Taxable  Income.-M.^ -™_$429.000 

Regular  tax $161,346 

Alternative  minimum  tax  computation: 

Alternative  minimum  taxable 

income — „ $860,000 

Tentative  minimum  tax - $132,000 

Because  X's  regular  tax  liabttity  exceeds  its 
tentative  minimum  tax,  5161.346  Is  the  tax 
imposed.  The  tax  imposed  without  regard  to 
income  attnbutable  to  the  deeme<l  1987 
payment  is  $132,000.  delermmed  as  follows: 

Regular  lax  computation: 

Taxable  income — ^ ..-™, — „ $0 

Regular  tax . $0 

A!:erT)Qiive  minimum  tax  computation: 
Alternative  minimum  taxable 

income - „ .$660^)00 

Tentative  mintmum  tax _ _-$132.tXJ0 

Because  X's  regular  tax  is  $0  and  X's 
tentative  minimum  lax  exceeds  its  regular  tax 
by  $132,000,  $132,000  is  the  tax  imposed. 

|iii)  The  increase  of  $29,346  aitnhuiable  to 
the  deemed  19B7  payment  will  be  imposed 
ratably  over  the  three  taxable  years 
beginning  with  X's  1987  taxable  year. 
Thus.  X  will  pay  taxes  of  $141,782  ($161,346- 
$29.346-1^ $9.7821  in  1967  and  have  an 
additional  tax  liability  of  $0,782  In  1986  and 
In  19^.  X  may  not  include  the  additional 


S9  ~ft2  m  the  amount  of  its  rej^ular  tax  in  1988 
or  1989  for  purposes  of  determmmg  whether 
It  is  liable  for  alteniative  minimum  lax.  X  is 
liable  for  an  addilionul  $9,762  of  lax  in  each 
of  those  years  whether  it  is  liable  for 
alternative  minimum  or  r*^ular  tax  in  those 
years. 

Exampie  (4/.  (1)  The  facta  are  the  same  as 
tn  example  (3).  except  that  m  1988  X  has  a 
$30,000  net  operating  loss  ("NOL")  for 
purposes  of  the  re^lar  tax  and  a  $10,000 
NOL  for  purposes  of  the  alternative  minimum 
tax.  Both  of  these  NOLs  are  earned  back 
under  section  172(b)  to  1967.  Since  the  NOL 
carryback  lo  1987  la  taken  into  account  in 
computing  X's  taxable  income  for  1967,  X's 
increase  in  tax  atinhutable  lo  the  deemed 
19H7  payment  must  be  computed. 

(ti)  The  increase  in  tax  attnbutable  to  the 
deemed  J987  payment  is  $19J62,  the  excess 
of  $149,362  over  S130.000.  The  tax  imposed 
with  regard  to  income  attributable  to  the 
deemed  1987  payment  is  $149,362.  determined 
as  follows 


Regular  tax  compulation: 

Taxable    tncome    before 

carryback. 


NOL 


NOL  carryback ....... 

Taxable  income 


$429,000 
(30,000) 

$399,000 


Regular  tax $149,362 

Alternative  mtnimum  tax  com- 
putation: 

Alternative     minimum     laxabie 

income  before  N'OL  carryback..       $660,000 

NOL  carryback ™......—        (10.000) 

AUemative  minimum  taxable 
income  ,..„.„„„„._ __.._.._„ 


Tentative  minimum  tax.. 


$esaooa 

$130,000 


Because  X's  regular  tax  liability  exceeds  its 
tentative  minimum  tax.  $149,362  is  the  tax 
imposed.  The  tax  imposed  without  regard  to 
income  attributable  lo  the  deemed  19B7 
payment  is  $130,000,  delermined  as  follows-. 

Regular  tax  computation: 

Taxable  income ^ „,..^.— -  SO 

Regular  tax. «.,-.™ $0 


$660,000 
(10.000) 


Alternative  minimum  tax  com- 
putation: 

Alternative  minimum  taxable 
tncome  before  NOL  carryback,. 

NOL  carryback  „....-„„ .— — 

Allernatlve  minimum  taxable 
income — .„.-- 

Tentative  minimum  tax  ...,. 


Since  X's  regular  lax  is  $0  and  X's  tentative 
minimum  lax  exceeds  its  regular  tax  by 
$130,000.  that  amount  is  the  tax  impttsed. 

(Ill)  The  Increase  of  $19,362  attributable  to 
the  deemed  1967  payment  will  be  imposed 
ratably  over  the  three  taxable  years 
beginning  with  1987,  X  will  thus  pay  taxes  of 
$136,454  ($149.362- $19.362 +$6,454)  m  1967 
and  have  an  additional  tax  liability  of  $6,454 
in  each  of  1967  and  1968. 


(6)  Effect  of  death,  terminotion  or 
cessation  of  trade  or  business — (i)  In 
genera/.  If  a  taxpayer  holding  an  AlO  to 
which  this  section  applies  dies, 
termJnaies.  or  ceases  to  engage  in  the 
trade  or  business  to  which  the  obligation 
relates  and  paragraph  (b)(6)(ti)  of  this 
section  does  not  apply,  the  income  or 
tax  attnbutable  to  deemed  1967  or  1988 
payments  not  taken  into  account  under 
this  section  in  any  pnor  laxabie  year 
shall  be  taken  into  account  in  Ihe 
taxable  year  of  such  death,  termination, 
or  cessation. 

(ii)  Section  381  transactions  If  a 
corporation  acquires  AIOs  to  which  this 
section  applies  in  a  transaction  lo  which 
section  381  applies  and  continues  to 
engage  tn  the  trade  or  business  to  which 
the  obligations  rflwle,  the  income  or  tax 
attnbutable  to  deemed  1987  or  19B8 
payments  on  such  obligations  shall  be 
taken  into  account — 

(A)  By  treating  the  acquiiing 
corporation  as  if  it  were  the  distributor 
or  transfertir  corporation  for  taxable 
years  of  the  acquiring  corporation 
ending  after  the  last  day  of  Ihe  last 
taxable  year  of  the  distributor  or 
transferor  corporation:  and 

(B)  By  taking  into  account  for 
purposes  of  paragraphs  (b)  (2)  and  (3)  of 
this  section  the  taxable  years  of  Ihe 
distributor  or  transferor  corporation 
beginning  after  December  31.  1986,  and 
the  laxabie  years  of  the  acquiring 
corporation  ending  after  the  last  day  of 
the  last  taxable  year  of  the  distributor  or 
transferor  corporation. 

(7)  S  corporation  election  and 
terminations,  (i)  In  genorol.  For 
purposes  of  paragraph  (b)(e){i)  of  this 
section,  neither  the  election  by  an 
existing  corpordtton  taxable  under 
subchapter  C  tn  be  taxable  under 
subchapter  S  nor  the  termination  of  an  S 
election  shall  be  treated  as  the 
termination  of  the  taxpayer  or  the 
cessation  by  the  taxpayer  of  engaging  in 
the  trade  or  business. 

(ii)  Change  to  S  corporation  status.  If 
the  lax  attributable  lo  deemed  1967  or 
1988  payments  on  AIOs  held  by  a 
corporation  is  treated  under  paragraph 
(b)(3)  of  this  sc^clion  as  imposed  ratably 
over  a  two-year  or  three-year  period  and 
the  corporation  Is  not  an  S  corporation 
In  Ihe  First  year  of  such  period,  the  S 
corporation  shall  pay  the  portion  of  the 
tax  tKated  as  imposed  for  taxable  years 
in  which  the  corporation  is  an  S 
corporation.  In  any  case  in  which  ihe 
tax  attributable  to  deemed  1987  or  1988 
payments  is  payable  by  an  S 
corporation,  the  tax  treated  as  imposed 
for  a  laxabie  year  shall  be  due  as  of  the 
due  date  (without  regard  to  extensions) 
of  the  return  of  Ihe  S  corporation  for 
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sich  Uxable  year,  and  shall  be  reported 
on  such  return. 

(iii)  Termination  of  S  corporation 
t^hctian.  If  the  tax  attributable  to 
deemed  1987  or  1988  payments  on  AIOs 
held  by  a  corporation  is  treated  under 
paragTiph  (b)f3)  of  this  section  as 
imposed  ratably  over  a  two-year  or 
three-year  period  and  Ihe  corporation  is 
;in  S  corporation  in  the  first  year  of  such 
penod.  the  owners  shall  pay  the  entire 
amount  of  such  tax  even  if  a  portion  of 
the  tax  is  treated  as  imposed  for  a 
taxable  year  in  which  the  corporation  is 
no  longer  an  S  corporation. 

(8)  Tax  returns  to  be  identified.  A 
dealer  in  personal  property  reporting  a 
lalable  portion  of  the  tax  attributable  to 
deemed  1987  or  1988  payments  on  a 
retuim  must  type  or  legibly  print  on  page 
1  of  the  return  (or  such  other  place  on 
the  return  as  may  be  required  by  any 
instruction  to  Ihe  return)  the  following: 

Section  453C  tax  computation." 

(9)  Estimated  tax  paympnts~{i)  In 
y'-'ieral  For  purposes  of  sections 
t'b54(d)|l)(B)  and  6655(d)(1)(B)  (relating 
lu  Ihe  determination  of  the  required 
pnyment  ior  estimated  lax  purposes), 
the  tax  shown  on  the  return  for  the 
t.ixable  year  (or,  if  no  return  is  filed,  Ihe 
Ux  for  such  laxabie  year)  shall — 

(A)  Exclude  any  portion  of  the  tax 
iiitributable  lo  deemed  19fl7  or  1988 
pityments  that  pursuant  to  paragraph 
(b)(3)(ii)  of  this  section  is  treated  as 
imposed  in  a  laxabie  year  other  than  the 
current  taxable  year; 

(B)  Include  any  portion  of  the  tax 
rillributable  to  deemed  1987  or  1988 
payments  that  pursuant  lo  paragraph 
(b)(3)(ii)  of  this  section  is  treated  as 
imposed  in  Ihe  current  taxable  year. 

(ii)  Manner  in  which  income  is  taken 
into  account.  For  purposes  of  sections 
ti654(d)(2)  and  e655(e).  a  taxpayer 
(whether  a  dealer  in  real  or  personal 
propert>')  shall— 

(A)  Treat  the  1987  portion  of  the 
income  altribulable  to  deemed  1987 
p;tymenl9  on  installment  obligations  to 
\%  hich  paragraph  fb)  of  this  section 
iipplies  (see  paragraph  [b)(9)(iiil(Al  of 
this  section)  as  income  for  the  last 
month  of  the  taxpayer's  first  laxabie 
ye/ir  ending  after  December  31, 1986; 
then 

(B)  Treat  a  ratable  portion  of  one  half 
of  the  rematning  income  altribulable  lo 
deemed  1987  payments  on  installment 
obligations  to  which  paragraph  (b)  of 
this  section  applies  as  tncome  for  each 
month  of  the  taxpayer's  second  taxable 
year  ending  after  December  31, 1986; 
then 

(C)  Treat  a  ratable  portion  of  Ihe 
remaining  income  attributable  lo 
deemed  1987  payments  on  installment 
obligations  to  which  paragraph  (b)  of 


this  section  applies  as  income  for  each 
month  of  the  third  laxabie  year  ending 
after  December  31. 1988; 

(D)  Treat  the  1988  portion  of  (he 
income  aUributable  to  deemed  1988 
payments  on  inslallment  obligations  to 
which  paragraph  (b)  of  this  section 
applies  (see  paragraph  (b)(9)(tii)(B)  of 
this  section)  as  income  for  the  last 
month  of  the  second  taxable  year  ending 
after  December  31. 1986:  then 

(E)  Treat  a  ratable  portion  of  the 
remaining  income  attributable  to 
deemed  19B8  payments  on  installment 
obligations  to  which  paragraph  (b)  of 
this  section  apphes  as  income  for  each 
month  of  the  third  taxable  year  ending 
after  December  31,  19B6. 

(iii)  1987  and  1988  portions.  (A)  The 
1987  portion  of  the  income  attributable 
lo  deemed  1987  payments  on  installment 
obligations  to  which  paragraph  (b)  of 
this  section  applies  is  the  amount  of 
such  tncome  that  would  be  taken  into 
account  for  the  first  taxable  year  ending 
after  December  31.  1966,  delermined  as 
if  all  such  obligations  were  obligations 
to  which  paragraph  (b)(2)  of  this  section 
applies. 

(B)  TTie  1988  portion  of  the  income 
atlributable  lo  deemed  1968  payments 
on  installment  obligations  to  which 
paragraph  (b)  of  this  section  applies  is 
the  amount  of  such  income  that  would 
be  taken  into  account  for  the  second 
taxable  year  ending  after  December  31, 
1986.  determined  as  if  all  such 
obligations  were  obligations  to  which 
paragraph  (bl(2)  of  this  section  applies, 

(iv)  Example.  The  following  example 
itlustrates  the  application  of  paragraph 
(b)(9)  of  this  section: 

Example.  The  facta  are  the  same  as  In 
example  (1 )  of  paragraph  fbl(5)  of  this 
section  For  purposes  of  determining 
annualized  tncome  insiaUments  of  estimated 
ta^,  X  shall  treat  Ihe  1987  portion  of  the 
income  attributable  to  deemed  1967  payments 
on  installment  obligations  to  which  this 
section  applies  as  mcome  for  the  last  month 
of  X's  taxable  year  ending  in  1987,  For  this 
purpose,  the  liW7  portion  of  the  income 
attributable  to  such  payments  is  the  amouni 
of  such  income  thai  is  taken  into  account  for 
X's  taxable  year  ending  in  1987  under 
paragraph  (b){2]  of  this  section.  Thus.  X  must 
treat  $36,073  as  income  for  the  lest  month  of 
X's  taxable  yeor  ending  in  1987  In  addition. 
X  must  treat  a  ratable  portion  of  the 
remaining  income  attnbuiable  to  the  deemed 
1967  paj-ments  ($72,146)  as  income  for  each 
month  of  the  two  succeeding  taxable  years 
Iwhich  also  end  June  30}.  Thus.  S3.006 
[S72.146/24)  Is  treated  as  income  for  each 
such  month.  Smcc  the  1987  portion  of  the 
income  attributable  to  deemed  payments  is 
delermined  by  treating  all  installment 
obllgallons  to  which  tliis  section  applies  as  if 
they  were  obligations  lo  which  paragraph 
|b)(2|  of  this  section  applies,  the  result  would 


be  the  same  i*ven  if  X  were  a  dealer  in 
personal  prpperl>' 
Lawnmce  B.  Gibbs. 
Commissioner  of  Internal  Revenue. 
Approved.  August  10.  1988. 

O.  Dooatdsoa  Chapoton. 
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Consolidated  Return  Regulations- 
Adjustments  Reflecting  a 
Restructuring  of  a  Consolidated  Group 

AOENCv:  Internal  Revenue  Service. 

Treasury. 

ACnoNt  Temporary  and  final 

regulations. 

SUWMABV:  This  Treasuiy'  Decision 
amends  final  reguUlions  and  adds  new 
temporary  regulations  concemi.ng 
consolidated  returns.  The  temporary 
and  final  regulations  supplement  the 
existing  reguldtions  by  providing  rules 
fur  determining  the  basis  and  the 
earnings  and  profits  of  members  of  an 
affiliated  group  filing  consolidated 
returns  following  certain  chtinges  in  thi 
structure  of  the  group,  where  the  group 
remains  in  existence  TTie  lemporar\' 
and  final  regulahons  also  supplement 
the  rijles  thai  make  Ihe  common  parent 
the  agent  of  the  group  by  providing  for 
alternative  as^nts  of  the  group  if  a 
corporation  reHses  to  be  the  common 
parent,  whether  or  not  the  group 
remains  in  existence.  The  text  of  the 
temporary  and  final  regulations  set  forth 
in  this  document  also  serves  as  the  text 
of  Ihe  proposed  regulations  cross- 
referenced  in  the  notice  of  proposed 
rulemaking  in  the  proftosed  rules  section 
of  this  issue  of  the  Federal  Register. 
EFFECTIVE  DATE:  These  reguiations  are 
effective  September  7. 1988  and 
generally  apply  lo  changes  in  the 
structure  of  the  group  after  September  7, 
1988. 

FOR  FURTHEfl  INFORMATION  CONTACT: 
ludith  C  Winkler  of  the  Legislation  and 
Regulations  Dinj^ion.  OfTice  of  Chief 
Counsel.  Internal  Revenue  Ser\*ice.  1111 
Constitution  Avenue,  NW..  Washington. 
DC  20224.  Attention:  CC:LR:T. 
(Telephone  202-566-3458,  not  a  toll-free 
numberl 

SUPPLEMENTARY  INFORMATION! 

Paperwork  Reducbon  .^ct 

This  regulation  is  being  issued  without 
prior  notice  and  public  procedure 
pursuant  to  the  Administrative 
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Procedure  Act  (5  U.S.C.  533).  Far  this 
reason,  the  coilection  of  information 
contained  in  this  regulation  has  been 
reviewed  and.  pending  receipt  and 
evaluation  of  public  comments, 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  control  number 
1545-1046.  The  estimated  average 
burden  associated  with  the  collection  of 
information  in  this  regulation  is  30 
minutes  per  respondent  or  recordkeeper. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents/recordkeepers  may  require 
greater  or  less  time,  depending  on  iheir 
particular  circumstances. 

For  further  information  concerning 
this  collection  of  information,  and  where 
to  submit  comments  on  this  collection  of 
information  and  the  accuracy  of  the 
estimated  burden,  and  suggestions  for 
reducing  this  burden,  please  refer  to  the 
preamble  to  the  cross-reference  notice 
of  proposed  rulemaking  published 
elsewhere  in  this  issue  of  the  Federal 
Rpgistf  r 

Background 

This  document  adds  new  temporary 
regulations  §§  1.1502-31T,  1.1502-33T, 
and  1.1502-77T  to  Part  1  of  Title  26  of 
the  Code  of  Federal  Regulations  and 
makes  conforming  amendments  to 
§§  1.1502-31,  M502-33,  and  1.1502-77. 
The  temporary  and  final  regulations 
added  by  this  document  will  remain  in 
effect  until  superseded  by  later 
temporary  or  final  regulations  relating  to 
these  matters. 

Explanation  of  Provisions 

Section  l.lo02-3JT 

The  temporary  regulations  provide 

new  basis  rules  for  certain  transactions 
by  which  the  common  parent  of  the 
group  ceases  to  be  the  common  parent 
as  a  result  of  a  nonrecognition 
transaction,  but  the  group  remains  in 
existence,  and  the  stockholders  of  the 
former  CDmmon  parent  immediately 
before  the  change  own  80%  or  more  of 
the  value  of  the  stock  of  the  new 
common  parent  immediately  after  the 
change.  The  principal  transaction 
covered  by  the  temporary  regulations  is 
one  in  which  a  holding  company 
acquires  the  stock  of  the  common  parent 
in  exchange  for  ihe  stock  of  the  holding 
company,  and  the  group  remains  in 
existence  under  §  1.1502-75(d)  (2)  or  (3). 
A  group  can  adopt  a  holding  company 
structure  without  changing  its  common 
parent  simply  by  transferring  ("dropping 
down")  all  the  assets  and  liabilities  of 


the  common  parent  to  a  newly  formed 
subsidiary'  in  exchange  for  the 
subsidiary's  stock.  In  general,  under 
section  35B(a).  the  common  parent's 
basis  in  the  stock  of  the  subsidiary  is  the 
same  as  its  basis  in  the  assets 
transferred.  Under  section  35fi(d).  basis 
is  reduced  by  any  liabilities  of  the 
common  parent  assumed  by  the 
subsidiary  or  to  which  the  transferred 
property  is  subject.  Section  357(c) 
provides  that  if  the  liabilities  assumed 
by  the  subsidiary,  plus  the  liabilities  lo 
which  the  transferred  property  is 
sub>ect.  exceed  the  adjusted  basis  of  the 
transferred  properly,  the  excess  is 
treated  as  gain. 

If,  on  the  other  hand,  the  group  adopts 
a  holding  company  structure  in  which  a 
newly  created  holding  company 
becomes  the  common  parent  in  a 
nonrecognition  transaction,  the  result  is 
essentially  the  same,  but  the  holding 
company's  basis  in  the  stock  of  the 
former  common  parent  (or  its  successor) 
may  be  determined  by  reference  to  its 
basis  in  the  hands  of  the  former  common 
parent's  shareholders  or  the  inside  net 
asset  basis  of  the  former  common 
parent,  depending  on  how  the 
transaction  is  accomplished.  The 
different  basis  results  are  not 
appropriate,  since  the  structure  thai 
results  from  the  transactions  is  J 

essentially  the  same.  In  addition,  the        ■ 
difference  is  inconsistent  with  §  1.1502- 
75(d),  which  provides  for  the  continued 
existence  of  the  group  in  these 
circumstances,  in  recognition  of  the  fact 
that  the  group  is  essentially  unchanged. 

The  temporary  regulations  provide 
basis  rules  for  these  transactiT)ns  that 
approximate  the  effects  of  a  dropdown 
of  the  assets  by  the  common  parent  into 
a  newly  formed  subsidiary.  Under 
$  1.1502-31T,  the  holding  company's 
basis  in  the  slock  of  the  former  common 
parent  is  a  "net  inside  basis".  In  general, 
net  inside  basis  is  the  amount  of  money 
and  the  basis  of  the  property  of  the 
former  common  parent,  minus  the 
liabilities  of  the  former  common  parent 
and  Ihe  liabilities  to  which  itR  property 
is  subject.  If  Ihe  liabilities  exceed  the 
sum  of  the  amount  of  money  and  the 
basis  of  the  property  of  Ihe  former 
common  parent,  the  excess  is  treated  as 
an  excess  loss  account  in  the  slock  of 
the  former  common  parent.  This  is 
analogous  to  the  treatment  under 
$  1.1502-14(a)(2)  of  nondividend 
distributions  by  a  subsidiary  In  excess 
of  the  basis  of  its  stock.  If  the  group 
structure  change  is  accomplished  by  a 
merger  of  a  corporation  into  the  former 
common  parent,  the  former  common 
parent's  basis  is  increased  by  the  basis 
of  the  stock  of  the  merged  corporation. 
In  addition,  adjustments  may  be 


required  with  respect  to  other  property 
transferred  into  or  out  of  this  Former 
common  parent  in  connection  with  the 
change. 

If  the  former  common  parent  does  not 
remain  in  existence  after  the  change,  the 
rules  previously  described  apply  to 
other  members  to  the  extent  they  have 
acquired  the  former  common  parent's 
assets  or  assumed  its  liabilities.  For 
example,  if  a  member  acquires  the 
assets  and  assumes  the  liabilities  of  the 
former  common  parent,  the  basis  of  the 
stock  of  the  member  is  adjusted  to 
reflect  the  net  basis  of  those  assets  and 
liabilities. 

Section  I.  I302-33T 

Under  {  1.1502-33.  the  earnings  and 

profits  account  of  any  member, 
including  the  common  parent,  generally 
reflects  the  earnings  and  profits  of  that 
member  and  its  share  of  the  earnings 
and  profits  of  every  member  below  it  in 
the  chain,  earned  during  the  period  of 
their  consolidation.  Because  the  present 
rules  do  not  adjust  members'  earnings 
and  profits  accounts  following  certain 
structural  changes,  distributions  from 
the  parent  may  not  be  characterized  as 
dividends  notwithstanding  the  presence 

|0f  sufficient  earnings  and  profits  in  Ihe 

'group. 

Under  the  present  rules,  when  a 
lower-tier  corporation  distributes 
earnings  and  profits  to  its  parent  as  a 
dividend,  adjustments  are  made  to 
prevent  earnings  and  profits  that 
already  have  been  included  in  the 
parent's  earnings  and  profits  from  being 
reflected  by  the  parent  a  second  time. 
Although  the  parent's  earnings  and 
profits  are  increased  by  the  amount  of 
the  di\'idend  (§  M502-33(cl(l)).  they  are 
reduced  by  the  same  amount  by 
reflecting  in  earnings  and  profits  the 
reduction  in  the  basis  of  the  stock  of  tts 
subsidiary  (§§  1.1502-32(b)(2)(iii)(o)  and 
1.1502-33(c)(4)(ii){o)).  These  adjustments 
offset  each  other,  leaving  the  parent's 
earnings  end  profits  account  at  the  same 
level  before  and  after  the  distribution. 

For  example,  assume  that  a  group 
consists  of  P  and  its  wholly  owned 
subsidiary.  S.  and  that  P  and  S  have 
earned  $100  and  S200  respectively.  S  has 
S200  of  earnings  and  profits.  P's  earnings 
and  profits  account  is  $300.  represenling 
SlOO  of  its  own  earnings  and  profits  plus 
the  $200  of  earnings  and  profits  of  S 
under  §§  1.1502-32(b)(l)(i|.  $  11502- 
32(e)(2).  and  I.1502-33(c)(4)(ii).  If  S 
distributes  all  of  its  earnings  and  profits. 
the  earnings  and  profits  of  P  are  first 
increased,  then  decreased  by  the 
amount  of  the  distribution  (S200).  so  that 
after  the  distribution  P's  earnings  and 
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profits  are  still  $300  and  S's  earnings 
and  profits  are  zero. 

However,  assume  tlial  P's 
shareholders  organize  a  new 
corporation.  HC.  ffC  organizes  a  wholly 
owned  subsidiary.  T.  and  T  merges  into 
P  in  a  reverse  acquisition.  The  group 
remains  in  existence  with  HC  as  the 
new  common  parent.  Because  HC  is  a 
newly  created  corporation,  it  has  no 
earnings  and  profits  attributable  to  its 
own  operations.  In  addition.  HC's 
earnings  and  profits  account  does  not 
reflect  P's  $300  of  earnings  and  profits.  If 
^         P  distributes  its  earnings  and  profits  to 
HC.  a  literal  application  of  the 
cnnsolidated  return  regulations  would 
require  ofTselting  adjustments  to  HC's 
earnings  and  profits  account,  even 
though  the  reason  for  making  these 
adjustments,  to  avoid  the  duplication  of 
the  same  earnings  and  profits  in  a  single 
corporation,  is  not  present.  HC  could 
then  distribute  the  group's  $300  of 
earnings  lo  its  shareholders  (formerly 
the  shareholders  of  P)  without  dividend 
treatment. 

New  5  1.1502-33T(a)(l)  provides,  in 
general,  that  if  there  is  a  change  in  the 
common  parent  of  a  group,  but  the  group 
remains  in  existence  and  the 
stockholders  of  the  former  common 
parent  Immediately  before  the  change 
own  80  percent  or  more  of  the  value  of 
the  stock  of  the  new  common  parent 
immediately  after  the  change,  the 
earnings  and  profits  of  the  new  common 
parent  are  adjusted  to  reflect  the 
earnings  and  profits  of  the  former 
common  parent 

Under  5  1.1502-33T(a)(2).  similar  rules 
apply  to  a  change  In  structure  among 
lower  tier  members.  Appropriate 
adjustments  to  earnings  and  profits  are 
made  when  the  position  of  a  member  in 
the  chain  of  includible  corporations 
changes,  and  the  group  remains  in 
existence, 

New  §  1.1502^33T(b)  provides  that  if 
S  1.1502-33T(a)  does  not  apply  to  a 
change  in  the  group's  structure  but  the 
group  remains  in  existence,  then  the 
negative  investment  adjustment  made 
by  the  distributee  with  respect  to  a 
dividend  distribution  in  a  taxable  year 
ending  after  September  7. 1988,  does  not 
apply  to  reduce  the  earnings  and  profits 
of  the  dLstribulee  to  the  extent  that  Ihe 
distribution  is  out  of  earnings  and 
profits  of  the  distributee,  but  would  have 
been  so  reflected  if  the  new  rule  had 
applied.  The  effect  is  that  such  a 
distribution  will  increase  the 
distributee's  earnings  and  profits. 

Section  1.1502-777 

Section  1.1502-77T  supplements 
§  1.1502-77  by  providing  for  alternative 
agents  for  the  group,  for  purposes  of 


maihng  notices  of  deficiencies  and  for 
giving  waivers  of  Ihe  statute  of 
limitations,  when  Ihe  corporation  that  is 
the  common  parent  of  a  group  ceases  lo 
be  the  common  parent.  Under  §  11502- 
77T.  any  one  or  more  of  the  corporations 
listed  below  are  deemed  to  be  agents  of 
the  group  for  these  purposes: 

(a)  The  common  parent  of  the  group 
for  all  or  any  pari  of  the  year  to  which 
the  notice  or  waiver  applies. 

(b)  A  successor  to  the  former  common 
parent  in  a  transaction  to  which  section 
381(a)  applies. 

(c)  The  agent  designated  by  the  group 
under  §  1.1502-77(d).  or 

(d)  If  the  group  remains  in  existence 
under  S  1.1502-75(d)  (2)  or  (3),  the 
common  parent  of  group  at  the  lime  the 
notice  is  mailed  or  the  waiver  given. 

Special  Analyses 

A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.SC. 
553  for  temporary  regulations. 
Accordingly,  the  temporary  regulations 
do  not  constitute  regulations  subject  to 
the  Regulatory  Flexibihty  Act  (5  US.C. 
Chapter  6).  The  Commissioner  of 
Internal  Revenue  has  determined  that 
this  temporary  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
thai  a  regulatory  impact  analysis 
therefore  is  not  required. 

Drafting  InformatioD 

The  principal  author  of  the  temporary 
regulations  is  Judith  C.  Wmkler  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel.  Internal 
Revenue  Serxice.  However,  other 
personnel  of  the  Internal  Revenue 
Service  and  Treasury  Department 
participated  in  developing  the 
regulations,  on  matters  of  both 
sub.stance  and  style. 

List  of  Subjects 

26CFR  1.1507-1  through  1.1564-1 

Income  taxes.  Controlled  group  of 
corporations,  Consolidated  returns. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  lo  the 
Regulations 

Accordingly,  Parts  1  and  602  of  Title 
26  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  1— INCOME  TaX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,  1953 

Paragraph  1.  I  he  authority  citation  for 
Part  1  is  amended  by  adding  the 
following  citations: 


Authorilj:  26  U  S.C  7805:  '  "  *  $5.11502- 
31T.  1  ISOZXWT.  and  M502-77T  also  Issued 
under  26  I'-SC  1502. 

Par.  2.  Section  1.1502-31  is  amended 
by  adding  paragraph  fc)  lo  rt-ad  as 
follows: 

§  1.1502-31     Basis  ot  property 

(c)  Cross-reference  to  temporary 
regulations.  For  rules  relating  to  the 
basis  of  stock  of  a  subsidiary  when  a 
group  is  restructured  and  the  common 
parent  is  changed,  see  5  1.1502-31T. 

Par.  3.'There  is  added  immediately 
after  §  1.1502-31  a  new  \  1.1502-31T  to 
read  as  follows: 

§  1.1S03-31T    Basis  of  stock  of  subsidiary 
(temporary). 

(ii)  Ba^is  of  stocti  followmg  ccrlom 
changes  in  structure  of  group — (1) 
Application.  This  paragraph  (a)  applies 
to  a  nonrecognition  Iransaction.  as 
defined  in  section  7701(a)(45),  occurring 
after  September  7. 1988  in  which  the 
corporation  that  is  the  common  parent 
of  the  group  ceases  to  be  the  common 
parent  (the  "former  common  parent"), 
and — 

(i)  The  group  remains  in  existence 
under  §1.1502-75(d)(2)  or 

(ii)  The  group  remains  in  existence 
under  §l.l502-75(d)(3).  and  the 
stockholders  of  the  common  parent 
immediately  before  Ihe  transaction  own, 
immediately  after  the  transaction.  80 
percent  or  more  of  the  fair  market  value 
of  the  outstanding  slock  of  the  new 
common  parent. 

For  purposes  of  this  section,  the  terms 
"group  structure  change"  and  "change" 
refer  to  a  transaction  described  in  this 
paragraph  (a)(1). 

(2)  Formtr  common  parent  remains  in 
existcncf* — (i)  Genera/  rule.  If  the  former 
common  parent  remains  in  existence 
after  a  group  structure  change,  the  basis 
of  its  slock  in  Ihe  hands  of  another 
member  (the  "owning  member"), 
immediately  after  the  transaction, 
equals  the  sum  of — 

(A)  The  net  inside  basis  of  the 
property  of  the  former  common  parent 
(other  than  property  received  in  the 
group  structure  change)  immediately 
after  the  group  structure  change. 

(B)  The  owning  member's  basis  (or 
excess  loss  account,  treated  for  this 
purpose  as  negative  basis),  immediately 
before  the  change,  in  the  stock  of  any 
corporation  whose  a.ssets  or  liabilities 
were  acquired  by  the  former  common 
parent  in  the  change  (ihe  "merged 
corporation"),  and 

(C)  The  amount  (whether  posiiive  or 
negative)  determined  by  subtracting 
from — 


34732      Federal  Register  /  Vol.  53.  No.  174  /  Thursday.  Sepl<-mber  8.  1988  /  Rules  and  Regulations 


|/)  The  aggregate  adjusted  busis  of 
property  transferred  by  Ihe  owning 
member  to  the  merged  corporation  in  the 
group  structure  change  that  is  not 
Inmsferred  in  the  change  to  the 
shareholders  of  the  former  common 
parent. 

[2]  The  aggregate  amount  of  any 
tidbtlities  (other  than  liabiHties 
described  in  section  357(c((3))  of  the 
ovvning  member  assumed  by  Ihe  former 
Lommon  parent  or  to  which  the 
transferred  property  19  subject. 

(ii )  Net  inside  basis  defined.  For 
purposes  of  paragraph  (a)(2)(iJ(A]  of  this 
section,  the  net  inside  basis  of  the 
former  common  parent  equals  the 
amount  (whether  positive  or  negative) 
determined  by  subtracting  from — 

(A)  The  amount  of  money  and  the 
aggregate  adjusted  basis  of  the  property 
of  the  former  common  parent  (other  than 
property  received  in  the  group  structure 
change), 

[B]  The  aggregate  amount  of  any 
liabilities  of  the  former  common  parent 
(other  than  liabilities  described  in 
section  357(c)(3)  and  liabilities  assumed 
or  acquired  in  the  group  structure 
change),  immediately  after  the  group 
structure  change. 

(iii)  Allocation  of  net  inside  basis.  A 
member  may  take  into  account  under 
paragraph  (a)(2)(l)(A)  only  the 
percentage  of  net  inside  basis  equal  to 
the  percentage  of  the  stock  of  the  former 
common  parent  the  member  owns 
immediately  after  the  group  structure 
change.  If  the  former  common  parent 
has  more  than  one  class  of  stock 
outstanding  immediately  after  the  group 
structure  change,  net  inside  basis  is  first 
allocated  among  the  classes  in 
proportion  to  the  value  of  each  class. 

(ivj  Property  transferred  to  former 
common  parent  shareholders.  A 
member's  basis  in  the  stock  of  Ihe 
former  common  parent,  as  determined 
under  paragraph  (a)(2)(il  of  this  section. 
IS  reduced  (bebw  zero  if  necessary)  by 
the  fair  market  value  of  any 
consideration  transferred  to  the 
shareholders  of  the  former  common 
parent  with  respect  to  their  stock  in  the 
former  common  parent  m  the  group 
structure  change  and  furnished  by  the 
merged  corporation. 

(v)  Negative  basis  treated  as  an 
e-^cess  loss  account,  if  an  owning 
member's  basis  In  the  stock  of  the 
former  common  parent,  as  determined 
under  this  paragraph  (a)(2).  is  negative, 
Ihe  member  shall  treat  (he  negative 
basis  as  an  excess  loss  account  with 
respect  to  the  stock,  and  the  member's 
basis  in  the  stock  imnfediately  after  the 
change  Is  zero. 

(vi)  Adjustments  to  higher  tiers.  If 
stock  of  the  former  common  parent  is 


acquired  by  a  member  other  than  the 
new  common  parent  appropriate 
adjustments  shall  be  made  to  the  basis 
(tn  the  hands  of  a  member}  of  the  slock 
of  each  member  that  owns  directly  or 
indirectly  stock  in  Ihe  former  common 
parent  to  lake  inio  account  the  amounts 
described  in  paragraph  (b)(2)(i)  (A)  and 
(C)  and  (a)(2)  (iii)  and  (iv)  of  this 
section. 

(vii)  Siibsequent  distributions.  All 
distributions  out  of  earnings  and  profits, 
accumulated  before  Ihe  change,  of  a 
former  common  parent  whose  stock 
basis  is  determined  under  this 
paragraph  (8|(2)  are  deemed  to  be  out  of 
earnings  and  profits  accumulated  in 
prior  consolidated  return  years 
beginning  after  December  31, 1965. 

(3)  Former  common  parent  does  not 
remain  in  existence. — (i)  General  rule.  If 
the  former  common  parent  goes  out  of 
existence  in  a  group  structure  change, 
the  basis  in  the  hands  of  a  member  (the 
"owning  member")  of  the  stock  of  each 
member  that  acquires  property  from  the 
former  common  parent,  or  assumes 
liabilities  of  the  former  common  parent 
(the  "acquiring  member").  immediatcHy 
after  the  change,  equals  the  sum  of — 

(A)  The  owning  member's  basis  (or 
excess  loss  account,  treated  for  this 
purpose  as  negative  basis]  in  the 
acquinng  member's  stock  immediately 
before  the  acquisition  of  property  or 
liabilities  of  the  former  common  parent. 

(B)  The  former  common  parent's  net 
basis  in  the  property  acquired  from  it  by 
the  acquiring  member  in  the  group 
structure  change,  and 

(C)  The  net  basts  of  property  acquired 
in  the  group  structure  change  by  the 
acquiring  member  from  the  owning 
member  that  is  not  transferred  in  the 
change  lo  Ihe  former  common  parent  or 
its  shareholders. 

(ii)  Net  basis  defined.  For  purposes  of 
paragraph  (a)(3)())  (B)  and  (C)  of  this 
section,  net  basis  equals  the  amount 
(whether  positive  or  negative) 
determined  by  subtracting  from — 

(A)  The  amount  of  money  and  the 
figSregate  adjusted  basis  of  the  acquired 
properly, 

(B)  The  aggregate  amount  of  any 
liabilities  of  Ihe  former  common  parent 
(other  than  liabilities  described  in 
section  357(c)|31)  assumed  by  the 
acquiring  member  or  lo  which  the 
acquired  property  is  subject. 

(Iii)  Adjustments.  The  owning 
member's  basis  in  the  stock  of  the 
acquinng  member,  as  determined  under 
paragraph  (a)(3|(i)  of  this  section,  is — 

(A)  Decreased  [below  zero  if 
necessary)  by  Ihe  fair  market  value  of 
any  consideration  exchanged  fur  the 
former  common  parent's  assets  in  the 
group  structure  change  and  furnished  by 


the  acquiring  member  in  the  group 
structure  change,  and 

(B)  Increased  by  Ihe  amount  of  any 
gain  recognized  by  the  former  common 
parent  on  the  transfer  of  its  assets  to  the 
acquiring  member  in  the  group  structure 
change. 

(iv)  Negative  basis  treated  as  an 
excess  loss  account.  If  an  owning 
member's  basis  in  the  slock  of  an 
acquiring  member,  as  determined  under 
this  paragraph  [a)(3),  is  negative,  the 
member  shall  treat  the  negative  basis  us 
an  excess  loss  account  with  respect  lo 
Ihe  stock,  and  the  member's  basis  in  the 
slock  immediately  after  Ihe  group 
structure  change  is  zero. 

(v)  Adjustnwnts  to  higher  tiers.  If 
assets  or  liabilities  of  the  former 
common  parent  are  acquired  by  a 
member  other  than  a  member  that  18 
owned  directly  by  the  new  common 
parent,  appropriate  adjustments  shall  b<> 
made  to  the  basis  (in  the  hands  of  a 
member)  of  the  stock  of  each  member 
that  owns  directly  or  indirectly  assets  or 
liabilities  of  the  former  common  parent 
to  take  into  account  amounts  described 
in  paragraph  (a)(3){i)  (B)  and  (C)  and 
(a)(3)(iii)  of  this  section. 

(vi)  Subsequent  distributions.  All 
distributions  by  a  member  whose  stock 
basis  is  determined  under  paragraph 
(HH3|(i)  of  this  section  out  of 
accumulated  earnings  and  profits  that 
Ihe  member  acquires  from  the  former 
common  parent  are  deemed  lo  be  out  of 
earnings  and  profits  accumulated  in 
prior  consolidated  return  years 
beginning  after  December  31. 1965. 

(vii)  Example.  The  following  example 
itluslrnte  the  operation  of  paragraph 
(a  1(3)  of  this  section. 

Example,  (al  For  niiverHl  yuars. 
Corporation  P  has  owned  all  the  itock  uf 
Corporation  S-  P  haa  a  basts  of  SlOO  in  the  S 
9io4:k  P  hus  200  sharus  of  an  single  claxn  of 
slock  outstanding.  P  contnbutes  BOO  shares  nf 
newly  issued  P  slock  to  S.  Corporation  X.  the 
common  parent  of  another  group  filing 
consuliduied  relums.  merges  Into  S  in  a 
furwHrd  tnangular  merger  qualifying  undt^r 
section  3(j8laKlHA)  by  reason  of  the 
dppliciition  of  section  368(a)(2t(0).  In  thi> 
mergLT  of  X  inio  S,  Xs  s  hart- hoi  dttrs 
exchange  iheir  X  slock  for  the  800  shanis  uf  P 
slock  and  S50  of  S's  cash.  Al  the  time  of  the 
meraer.  the  aggregate  tjasls  of  X's  properly  is 
S600.  X  hus  no  llabiHlies-  The  merger  is  a 
reverse  acquisition  under  \  1.1S02-7S(d)(3|. 
and  Itie  X  group  conlinues  in  existence  after 
th«  mfir}ji!r.  with  P  as  the  common  parent. 

(b|  Since  Ihe  slockholdera  of  X  receive  In 
exchange  for  their  X  stock  80  percent  of  the  P 
stmrk.  P's  basis  in  its  S  stock  is  dele^mrnt^d 
under  paragraph  (a)(3)  of  this  section.  V* 
SlOO  bdsis  In  the  5  stock  is  increased  by  SouO. 
the  net  basis  of  X's  assets  and  decreased  by 
$50,  Ihe  amount  S  furnished  to  X's 
sharehulders  in  connection  with  Ihe  merger. 
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r«  basis  en  Ihe  S  slock  is  S650  (its  bnsi., 
before  Ihe  transaction.  SlOO.  plus  SeflO  net 
basis  of  X's  assets,  minus  $50  furnished  by  S 
In  Ihe  mer^r). 

(4)  Anii-duplicatioii  rule.  No  increase 
or  decrease  in  the  basis  of  a  metnber's 
stock  shall  be  made  under  this 
paragraph  (a)  to  the  extent  the  increase 
or  decrease  would  duplicate  an  amount 
otherwise  taken  into  account  in  the 
basis  of  Ihe  member's  slock. 

(b|  Election  to  apply  paragraph  (a).  If 
a  group  has  had  a  change  in  structure  to 
which  paragraph  (a|  of  this  section 
would  apply  except  that  the  change 
occurreti  on  or  before  September  7. 1988, 
then  the  group  may  elect  to  apply 
paragraph  (a).  An  election  to  apply 
paragraph  (a)  of  this  section  constitutes 
an  election  to  apply  {  1.1502-33Tla) 
relating  to  adjustments  in  earnings  and 
profits  The  election  to  apply  {  1.1502- 
33T(a)  will  adjust  the  earnings  and 
profits  of  the  common  pureni  to  reflect 
the  earnings  and  profits  of  the  former 
common  parent  a  I  Ihe  time  of  the  change 
that  are  not,  al  Ihe  time  of  the  election, 
reflected  in  the  common  parent's 
earnings  and  profits.  The  election  is 
made  by  attaching  a  slatemeni  to  the 
return  of  the  group  for  the  taxable  year 
that  includes  September  7. 1988  and  is 
effective  as  of  the  first  day  of  that  year. 
The  election  shall  contain  a  certification 
that  the  members  of  the  group  have  the 
information  necessary  to  determine  the 
adjustments  required  by  paragraph  (a) 
of  this  section  and  paragraph  (a)  of 
S  1.1502-33T. 

Par.  4.  Section  l.lSOZ-33  is  amended 
by  adding  paragraph  (c)(6)  lo  read  as 
follows: 

I  1.150J-33     Earnings  and  profits 

(c)   •    •    • 

(6)  CrossrvferencB  lo  temporary 
rcfjuiations. 

For  rules  relating  to  adjustments  in 
earnings  and  profits  of  members 
resulting  from  a  change  in  the  structure 
of  a  group,  see  5  1.1502-33T. 

Par,  5,  There  is  added  immediately 
after  5  1.1502-33  a  new  {  1.1S02-33T  to 
read  as  follows: 

'  1  1 S02-33T    Earnings  and  profits 
(temporary  j. 

(a)  Changes  in  struclum  iifuroup  after 
Si-pli'mber  7.  ;9SS— (1 )  Change  of 
common  parent.  If  the  corporation  that 
is  Ihe  common  parent  of  the  group 
ceases  to  be  the  common  parent  in  a 
change  in  the  structure  of  the  group  to 
which  S  1.1502-31T(a)  applies,  the 
earnings  and  profits  of  Ihe  new  common 
parent  shall  be  adjusted  lo  reflect  the 


earnings  and  profits  of  Ihe  former 
common  parent  at  Ihe  lime  of  the 
change, 

(2)  Changes  in  subsidiaries.  If. 
because  of  a  change  in  the  structure  of 
the  group  (including  a  change  described 
in  paragraph  (a)(1)  of  this  section),  after 
September  7, 1988.  the  position  of  a 
member  in  a  chain  of  includible 
corporations  changes  and  the  group 
remains  in  existence,  proper 
adjustments  shall  be  made  to  Ihe 
earnings  and  profits  of  the  members 
(other  than  the  new  common  parent). 

(3)  Section  381  transactions.  For 
purposes  of  the  anti-duplication  rule  of 
$  1.1502-33(c)|5).  earnings  and  profits 
reflected  under  this  paragraph  (a)  are 
treated  as  earnings  and  profits  refiected 
under  5  l,1502-33(c)(4). 

(4)  Example.  The  following  example 
illustrates  the  apphcation  of  paragraph 
(a)  of  this  section. 

Example,  (a)  On  (anuary  1,  1969.  the  stock 
of  corporation  P.  the  t^jnunon  parent  of  a 
group  filing  a  consolidated  return  on  a 
calendar  year  basis,  is  acquired  by  X.  the 
common  parent  of  an  unrelated  group  filing 
consolidated  returns  on  a  calendar  year 
basis,  in  a  reverse  acquisition  to  which 
i  1.1502-75(dH3)  applies.  The  P  shareholders 
receive,  in  exciiange  for  their  P  stock, 
common  stock  of  X  representing  60  percent  of 
the  value  of  the  X  slock  outstanding  after  the 
acquisition.  Immediately  before  the 
acquisition,  P  has  earnings  and  profits  of  SlOO 
and  X  has  earnings  and  profits  of  $20. 

(bl  Under  i  1.1502-75(d|(3).  the  P  group 
remains  in  existence  with  X  as  its  common 
parent.  Under  paragraph  (a)(1)  of  this  section, 
X's  earnings  and  profits  are  increased  by 
SlOO.  the  amount  of  Rs  earnings  and  profits 
immediately  Iwfore  the  acquisition.  Thus, 
immedialt'ly  after  the  acquisition  .X  has  S120 
of  earnings  and  profits  and  P  has  SlOO  of 
earnings  and  profits. 

(b)  Changes  in  structure  to  which 
paragraph  (a)  does  not  apply — (1) 
General  rule.  If  paragraph  (a)  of  this 
section  does  not  apply  to  a  change  in 
structure  of  the  group,  but  the  group 
remains  in  existence  under  J  1.1502- 
7S(d)  (2)  or  (3).  then,  in  the  case  of  a 
distnbution  in  a  taxable  year  ending 
after  September  7, 1988.  5  1.1502-32 
(b)(2)(iii)(o)  or  (c)(2)(i)  shaU  not  reduce 
the  earnings  and  profits  of  Ihe 
distributee  member  to  the  extent  that 
Ihe  distribution  is  out  of  earnings  and 
profits  that  are  not  reflected  in  Ihe 
earnings  and  profits  of  the  distributee 
member,  but  would  have  been  so 
reflected  if  paragraph  (a)  of  this  .section 
had  applied. 

(2)  Example.  The  following  example 
illustrates  the  applicalion  of  paragraph 
(b|(l)  of  this  section. 

Siample.  (I)  The  facts  are  Ihe  same  as  in 
Ihe  example  in  paragraph  (a|[4)  of  this 


section,  except  that  the  reverse  acquisition 
takes  place  on  January  1. 1968-  P  has  no 
earnings  and  profits  for  1986.  No  election  is 
made  under  S  1.1 502-31  Tib). 

(ii)  Paragraph  (a)  of  this  section  does  not 
apply,  and  X's  earnings  and  profits  remain 
S20  following  the  acquisition-  However,  if  P 
makes  a  StOO  dislribulion  on  November  15. 
1966.  of  its  earnings  and  prafits  lo  X,  the 
distnbution  increases  X  s  earnings  and 
prafits  by  SlOO.  X  reflects  the  SlOO 
distribution  in  its  earnings  and  profits  under 
i  ).I502-33(cl(l|,  but  under  paragraph  (b)  of 
this  section  it  does  not  reflect  in  its  earnings 
and  profits  under  i  1 1502-33(i  ||4|(li)  the  $100 
negative  adjustment  that  it  makes  in  the 
basis  of  the  P  stock  under  1 1.1502- 
33(b)(2)(iil|  with  respect  to  the  dislribulion- 

(c)  The  result  of  Ihe  distribution  in  this 
example  would  be  the  same  if  the 
shareholders  of  P  received  less  than  flO 
percent  of  the  value  of  the  X  slock 
outstanding  after  the  acquisition,  provided 
that  the  P  group  remains  in  existence  under 
i  1.1502-7S(dl(31  and  the  distribution  is  made 
in  a  taxable  year  ending  after  September  7. 


(c)  Cross-reference.  See  $  1,1502- 
31T(b)  for  an  election  to  apply  S  1.1502- 
31T(a)  and  paragraph  (a)  of  this  section 
even  though  a  change  in  Ihe  structure  of 
the  group  occurred  on  or  before 
September  7, 1988. 

Par.  6,  Section  1.1S02-77  is  amended 
by  adding  paragraph  (e)  to  lead  as 
follows: 

f  1 . 1 502-77    Common  parent  ag«fil  for 
subsidtanes- 


(e)  Cross-reference  to  temporary 
regulations.  For  rules  relating  lo 
alternative  agents  of  the  group,  see 
5  1.1502-77T. 

Par.  7.  There  is  added  immediately 
after  §  1.1502-77  a  new  {  1.1502-77T  lo 
read  as  follows' 

5  1.I502-77T    Allemative  agents  of  in« 
group  (temporary), 

(a)  General  rules — (1)  Scope.  This 
section  applies  if  the  corporation  that  is 
the  common  parent  of  the  group  ceases 
to  be  the  common  parent,  whether  or  not 
the  group  remains  in  existence  under 
§  1.1502-75(d), 

(2)  Notice  of  deficiency.  A  notice  of 
deficiency  mailed  to  any  one  or  more 
corporations  referred  lo  in  paragraph 
(a)(4)  of  this  section  is  deemed  for 
purposes  of  §  1.1502-77  to  be  mailed  lo 
Ihe  agent  of  Ihe  group.  If  the  group  has 
designated  an  agent  that  has  been 
approved  by  the  district  director  under 
§  1.1502-77(d),  a  notice  of  deficiency 
shall  be  mailed  lo  that  designated  agent 
in  addition  lo  any  other  corporation 
referred  to  in  paragraph  (a)(4)  of  this 
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section.  However,  failure  by  ihe  district 
director  to  mail  a  notice  of  deficiency  to 
that  designated  agent  shall  not 
invalidate  the  notice  of  deficiency 
mailed  to  any  other  corporation  referred 
In  m  paragraph  (a)(4)  of  this  section. 

(3)  Waiver  of  statute  of  /imitations.  A 
waiver  of  the  statute  of  limitations  with 
respect  to  the  group  given  by  any  one  or 
more  corporations  referred  to  in 
paragraph  (al(4}  of  this  section  is 
deemed  to  be  given  by  the  agent  of  the 
i^roup. 

(4)  Alternative  agents.  The 
corporations  referred  to  m  paragraph  (a) 
(2)  and  (3]  of  this  section  are — 

(i)  The  common  parent  of  the  group 
for  all  or  any  part  of  the  year  to  which 
the  notice  or  waiver  applies. 

(li)  A  successor  to  the  former  common 
parent  In  a  transaction  to  which  section 
381(a)  applies. 

(nil  The  agent  designated  by  the  group 
under  5  l,1502-77(d).  or 

(iv)  If  the  group  remains  in  existence 
under  S  1.1502-75(d)  (2)  or  (3).  the 
common  parent  of  the  group  at  the  time 
the  notice  is  mailed  or  the  waiver  given. 

[h]  Effective  date  Paragraph  (a)  of 
this  section  applies  to  stdtulor>'  notices 
and  waivers  of  the  statute  of  lunitations 
fnr  taxable  years  for  which  the  due  date 
[without  extensions]  of  the  consolidated 
return  is  after  September  7. 1968. 

PART  602— OBM  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par,  8.  The  authority  citation  for  26 
CFR  Part  602  continues  to  read  as 

fi'i'iOWS 

.Authority  26  U  S  C   ^805, 

;602.101     (Amended! 

Par.  9.  Section  602.101  (c)  is  amended 
by  msrrtmi?  in  the  appropriate  place  in 
;he  table  "1.1502-31T  '    '   *  1545-1046." 
■1,1502-33T*   '    •  1545-1046"  and 
1  1502-77T  *    '    •  1545-1046". 

The  provisions  contained  in  this 
Treasury  Decision  are  needed  to  provide 
f  ir  proper  basis  and  proper  earnings 
find  profits  adjustments  in  cases  where 
There  IS  a  change  in  the  structure  of  the 
j;roup  but  the  group  remains  in 
existence,  and  to  provide  for  alternative 
agents  of  the  group  where  a  corporation 
has  ceased  to  be  the  common  parent  of 
the  group.  It  is  therefore  found 
impracticable  and  contrary  to  the  pubilc 
interest  to  issue  this  Treasury  Decision 
with  notice  and  public  procedure  under 
subsection  (b)  of  section  553  of  Title  5  of 
the  United  States  Code  or  subject  to  the 


effective  date  limitation  of  subsection 
(d)  of  that  section. 
Charles  H.  Breiman, 

Acting  Cowmis.iionvr  of  tntemaJ  Revenue. 

Approved.  August  29.  1968. 
DennuEsriRow. 

Acting  AMSistcnt  Secrvtary  of  the  Treasury. 
|FR  Doc.  B8-20304  Filed  9-7-68;  8:45  am| 

MJJM  cooc  «3e-«i-« 

26  CFR  Parts  31  and  602 

1T.D.  8227] 

Time  and  Manner  of  Making  Quarterty 
Paymenta  of  the  Railroad 
Unemployment  Repayment  Tax 


agency:  I:;'.rr-tl  R.:',..rui*; 

Treasury. 

ACTION:  Final  reguiatlons. 


Service. 


summary:  This  document  provides  final 
regulations  relating  to  the  time  end 
manner  of  making  quarterly  payments  of 
the  railroad  unemployment  repayment 
tax.  The  final  regulations  reflect 
amendments  to  the  Internal  Revenue 
Code  of  1954  with  respect  to  quarterly 
payments  of  the  railroad  unemployment 
repayment  tax  made  by  section  231(b)  of 
the  Railroad  Retirement  Solvency  Act  of 
1983.  and  provide  guidance  with  respect 
to  Ihe  time  and  manner  of  making  those 
paymenta.  (Amendments  to  the  railroad 
unemployment  repayment  tax  made  by 
section  13301  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  do  not  affect  the  rules  in  this 
document.) 

DATES:  The  regulations  contained  in  this 
document  are  effective  October  11.  1988 
and  apply  to  remuneration  paid  after 
|une  30.  1986. 

FOR  FURTHER  INFORMATION  CONTACT 
Joel  S-  Rutstein  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 
Counsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue.  NW  .  Washington. 
DC  20224  (Attention:  CC  LR  T)  (202-566- 
3297,  not  a  toll-free  call). 
SUPPt^MENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  final  regulation  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Ihe  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h))  under  control  number  1545- 
0955.  The  estimated  average  burden 
associated  with  the  collections  of 
information  in  this  final  nile  is  .07  hours 
per  respondent. 

This  estimate  is  an  approximation  of 
the  average  time  expected  to  be 
necessarv  for  a  collection  of 


Information.  It  is  bused  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  greater  or  less 
time,  depending  on  their  particular 
circumstances. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Internal  Revenue  Service,  Attn: 
IRS  Reports  Clearance  OfTicerTR:FP. 
Washington.  DC  20224.  and  to  the  Offici- 
of  Management  and  Budget.  Paperwork 
Reduction  Project.  Washington,  DC 
20-m 

Background 

Railroad  workers,  unlike  most  other 
occupational  groups  within  Ihe  United 
States,  are  not  covered  by  the  Federal 
Unemployment  Tax  Act  (FUTA). 
Instead,  such  workers  receive 
unemployment  benefits  under  the 
Railroad  Unemployment  Insurance  Act 
(RUIA).  a  separate  program 
administered  by  the  Railroad  Retirement 
Board. 

Railroad  employers  pay  over  to  the 
Railroad  Unemployment  Insurance  Trust 
Fund  contributions  on  the  wages  of  their 
employees  When  contributions  are 
insu^icient  to  pay  railroad 
unemployment  benefits,  the  program  can 
borrow  from  the  Railroad  Retiremenl 
Account  and  repay  when  the  Railroad 
Unemployment  Insurance  Trust  Fund 
has  more  cash  than  is  needed  to  pay 
benefits.  Prior  to  the  enactment  of  the 
Railroad  Retirement  Solvency  Act  of 
1983  (the  Act)  (Pub.  L  98-76.  97  Stat. 
426)  the  unemployment  fund  had  to 
borrow  extensively  from  the  retirement 
system,  and  such  borrowing  was 
coupled  with  non-repayment  of  the 
borrowed  funds.  The  Act  was  Intended 
to  improve  the  financial  status  of  both 
the  railroad  retirement  and 
unemployment  systems  and  to  increase 
the  liitehhood  that  both  systems  would 
be  able  to  meet  their  continuing  benefit 
obligations. 

In  addition  to  provisions  with  respect 
to  the  retirement  system  and 
administration  of  the  railroad 
unemployment  system,  the  Act  sought  to 
provide  for  the  repayment  of  funds 
borrowed  by  the  railroad  unemployment 
system  which  had  not  been  repaid. 
Chapter  23A.  added  to  the  internal 
Revenue  Code  of  1954  by  section  231  of 
the  Act,  provides  for  the  imposition  of 
the  railroad  unemployment  repayment 
tax.  This  tax  is  an  excise  tax  on  railroad 
employers  which  is  effective  for 
remuneration  paid  after  [une  30. 19B8. 

Section  B157(d)  provides  thai  the 
payment  of  the  railroad  unemploj'ment 
repayment  tax  will  be  on  a  quarterly 


Federal  ReRisler  /  Vol.  53.  No.  174  /  Thursday.  September  8.  1988  /  Rules  and  Regulations       34735 


basis  m  such  manner  and  at  such  lime 
as  regulations  prescribed  by  Ihe 
Secretary  may  provide. 

The  fmal  regulations  found  in  this 
document  provide  the  time  and  manner 
of  making  quarterly  payments  of  the 
railroad  unemployment  repayment  tax. 

Temporary  Regulations  and  Cross- 
Refercncing:  Notice  of  Proposed 
Rulemaking 

On  November  5. 1986,  the  Federal 
Register  published  Temporary 
F.mployment  Tax  Regulations  (26  CFR 
Part  31)  (51  FR  40167)  and  a  cross- 
referencing  notice  of  prop>osed 
rulcm;iking  (51  FR  40232)  under  section 
61S7{d)  of  the  Internal  Revenue  Code  of 
1954.  No  comments  were  received  in 
response  to  the  proposed  regulations. 
Because  no  public  hearing  was 
requested,  none  was  held.  The  final 
regulations  adopt,  without  change,  the 
proposed  regulations,  and  withdraw  the 
temporary  regulations. 

Explanation  of  Provisions 

The  final  regulations  reflect 
amendments  to  the  Employment  Tax 
Regulations  under  sections  6011.  6071, 
6157.  and  6302  of  the  Interna]  Revenue 
Code  with  respect  to  the  requirement 
that  there  be  quarterly  payments  of  the 
railroad  unemployment  repayment  tax. 

Section  31.6011(a)-3A(a)  provides  that 
rail  employers  shall  make  an  annual 
return  of  the  railroad  unemployment 
repayment  tax  imposed  by  section  3321 
on  Form  CT-1.  Previously  used  for 
returns  of  railroad  retirement  lax.  the 
Form  CT-1  now  provides  for  both  the 
return  of  railroad  retirement  tax  and  the 
return  of  railroad  unemployment 
repayment  tax.  The  return  must  be  m«de 
for  each  taxable  period  (as  defined  in 
section  3322)  in  which  the  tax  is 
imposed  beginning  with  the  period 
which  commenced  on  |uly  1. 1986. 
Section  31.6011(a)-3A(b)  provides  that 
employee  representatives  (as  generally 
defined  in  section  3323|d))  shall  make  a 
quarterly  return  of  the  railroad 
unemployment  repayment  tax  on  Form 
CT-2.  Previously  used  only  for  returns  of 
railroad  retirement  tax,  the  Form  CT-2 
now  provides  for  both  the  return  of 
railroad  retirement  lax  and  the  return  of 
railroad  unemployment  repayment  lax. 
The  report  must  be  made  for  each 
calendar  quarter  of  a  taxable  period  in 
which  the  tax  is  imposed  beginning  with 
the  period  which  commenced  on  July  1, 
1966. 

Section  31.6071(a)-lA  provides  rules 
regarding  the  lime  for  filing  Forms  Cf-l 
and  CT-2.  Section  31,607l(a)-lA(a) 
provides  that  Forms  CT-1  and  CT-2  are 
to  be  filed  on  or  before  the  last  dav  of 


Ihe  second  calendar  month  following  the 
period  for  which  the  return  is  made  (the 
same  due  date  applicable  to  such 
returns  filed  in  connection  with  railroad 
retirement  taxes). 

Section  31.6302(c)-2A  sets  forth  the 
rules  governing  Ihe  computation  and 
payment  by  rail  employers  of  the 
railroad  unemployment  repayment  tax 
on  a  quarterly  basis  and  provides  for  Ihe 
deposit  of  the  tax  so  computed  with  a 
Federal  Reserve  Bank  or  an  authorized 
financial  institution.  The  deposits  are  to 
be  made  by  the  last  day  of  the  first 
calendar  month  following  the  close  of 
each  of  the  first  three  calendar  quarters 
of  a  taxable  period.  However,  no  deposit 
is  required  with  respect  to  any  of  the 
first  three  calendar  quarters  if  the  tax 
computed  for  the  quarter  plus  unpaid 
amounts  for  prior  quarters  during  the 
taxable  period  is  SlOO  or  less.  No 
deposit  of  the  railroad  unemployment 
repaymeni  tax  is  required  for  the  last 
calendar  quarter  in  any  taxable  period. 
However,  if  the  amount  of  such  tax 
reportable  on  Form  CT-1  for  the 
calendar  year  exceeds  by  more  than 
$100  the  sum  of  the  amounts  deposited 
in  the  preceding  three  calendar  quarters. 
§  31.6302(c)-2A(bl(3)  requires  that  the 
balance  due  be  deposited  with  a  Federal 
Reserve  bank  or  with  an  authorized 
financial  institution  by  the  last  day  of 
the  first  calendar  month  following  the 
taxable  penod  for  whlrJi  the  return  is 
being  filed.  Where  the  railroad 
unemployment  repayment  tax 
reportable  on  Form  CT-1  does  not 
exceed  by  more  than  JlOO  the  sum  of  Ihe 
amounts  deposited  in  the  preceding 
three  calendar  quarters,  that  amount  is 
to  be  remitted  with  Form  CT-1.  The 
preprinted  Federal  Tax  Deposit  rx)upon 
(Form  6109)  is  the  form  prescribed  for 
moking  the  deposits  of  Ihe  railroad 
unemploj'ment  repayment  tax. 

Section  31.6302(c)-2A(b)(lMti)  requires 
that  certain  rail  employers  make  their 
quarteriy  deposits  of  the  railroad 
unemploymenl  repayment  tux  by  wire 
trjnsfer  to  the  Treasury.  The  wire 
payments  will  be  credited  to  the  rail 
employers'  CT-1  account  in  the  same 
niiinner  as  railroad  retirement  wire 
trangfers.  The  v^lre  deposit  of  the 
railroad  unemployment  repaymeni  lax 
may  not  bo  made  in  the  same  wire 
deposit  as  any  olher  tax. 

Special  Analyses 

The  amendment  to  the  regulations 
proposed  by  notice  of  proposed 
rulemaking  on  November  5. 1988,  and 
adopted  by  this  Treasury  decision  is 
interpretative.  Moreover,  the  Internal 
Revenue  Service  concluded  that  the 
proposed  amendment  to  the  regulations 


would  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  Regulatory  Flexibility 
Act  did  not  apply  to  the  notice  of 
proposed  nilemaking  and  no  Regulatory 
Flexibibty  Analysis  was  required.  The 
Commissioner  of  Inlemal  Revenue  has 
determined  that  this  rule  is  not  a  major 
rule  as  defined  in  Executive  order  12291 
and  that  a  Regulatory  Impact  Analysis 
is  therefore  not  required. 

Drafting  Information 

The  principal  author  of  these  final 
regulations  is  Gail  H.  Morse  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel.  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  the  Treasury 
Department  participated  in  developing 
the  regulations  both  on  matters  of 
substance  and  style. 

List  of  Subjects 

^6  CFR  Part  31 

Employment  taxes.  Income  taxes. 
Lotteries.  Railroad  retirement.  Social 
security,  Uneriployment  tax. 
Withholding. 

26  CFR  Port  602 

Reporting  and  recordkeeping 

requirements 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  Part  31  and  Part 
602  are  amended  as  follows: 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Paragraph  1.  The  authority  for  Part  31 
is  amended  by  adding  Ihe  following 
citation: 

Authority:  26  U  S.C.  7B05.  '   *   *  Section 
31.601I|aH3A  is  also  issued  undtrthe 
authority  of  26  U.S.C.  6011:  S  31.B071(a)-lA  w 
also  issued  under  the  authority  of  26  US.C 
6071;  and  5  31-6302(c)-2A  is  also  issued  undtr 
26  U  SC.  6302  and  61!J7fti), 

Par.  2.  The  authority  for  Part  31  is 
amended  by  removing  the  following 
language:  'Section  31.6011(a>-3AT  is 
also  issued  under  the  authority  of  26 
U.S.C.  6011;  31.6071(a)-lT  is  also  issued 
under  the  authority  of  26  U.S.C.  6071; 
531.6157-iT  IS  also  issued  under  26 
U.S.C.  61 57(d);  and  |  31.6302|cl-2ATis 
also  issued  under  26  U.S.C.  653n2;' 

§§31.6011(8)-3AT.  31  607H3H1T,  and 

31.6302<c)-2AT  1  Redesignated  as 
31.601i(ah3A.  31.607Haj-iA,  and 
31.6302(C)-2AJ 

Par.  3.  Sections  31,6011(a)-3AT. 
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31  607ija}-lT,  and  31.630<d|c)-2AT  are 
rt-designiiled  a&  §§  31,601  lldJ-3A. 
3t  tiU71(HHA.  and  31.G302{c)-ilA. 
rpspectivyly.  and  are  amended  by 
rtmoving  from  their  headings  the 
tangucjge.  "(lemporaryV- 

5  31,601  i(a)-3A    I  Amended! 

Par,  4.  Piira^^raph  (b)  of  redesignated 
§  31.6011(a)-3A  is  revised  by  rcmovinji 
"5  31.6071(aMT'  and  inserting 
"I  31  fi071(aJ-tA"  in  lieu  thereof. 

§3i.607i(ahtA    I  Amended! 

Par.  5.  Paragraph  (a)  of  redesignated 
§  .11  607i(a)-lA  is  revised  by  removing 
'■§  3l,60ilia)-3Ar'  and  inserting 
•■§  31  eonfaMA"  in  Ueu  thereof. 

^31  6302(ch2A    [Amended) 

Par.  S.  P.ira)ir.iph  (d  uf  redesignated 
§  31.63021c)-2A  IS  revised  by  removing 
■  § 31.fi302|cf-2AT'  and  mserting 
■§  3l.6302(ch2A  ■  in  lieu  Ihereof. 

?3i.6157-1T    IRemovedl 

Par.  7.  ?;pc  ijnn  31.6157-17  is  removed. 

Par.  8.  Section  31.fil57-l  is  amended 
by  adding  a  sentence  at  the  end  of  that 
sprtion  to  read  as  follows: 

§  3 1  6 1 57-  1     Oo«»  reference- 

For  provisions  relating  to  the  lime  and 
manner  of  depositing  the  railroad 
unemployment  repayment  tax  imposed 
l)y  Election  3321(a).  see  5  31.6302(r)-2A 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  9.  The  authority  for  Part  602 
continues  to  read  as  follows: 

Auttinrily:  26  Lf.SC.  7805. 

Par.  10.  Section  502.101(c)  is  amended 

by  dftetmg.  ■■§31.60n(a)-3AT." 
■5  31ti<)7i[ii)-iT,"  '•31.6157-lT."  and 
■■§  3V6302(cI-2AT."  and  Inserting  m  lieu 
thereof '5  31-6mi{Hl-3A."  •■531.6071(a)- 
1  A."  ■§  31-ei57-l.-  and  "f  31.6302(c)- 
2A.'  respectively. 


LdMrence  B.  Gibbs, 

Cnn<fjiiy:::oner  of  Internal  Revenue. 
Augusr  15.  1988 
Appro  vtii 

0.  OonaldMHi  Chapotun. 

Aasistant  Secretary  of  the  Treasury. 
JFR  Dot;  flft-20393  Filed  9-7-88:  845  am) 
BILLtNG  CODE  4930-0 1-H 


DEPARTMENT  OF  LABOR 


Occiipatlonat  S< 
Administration 


.'ecy  and  Health 


29CFRPart  1910 
lOocket  No-  S-010j 

Servicing  of  Multi-Piece  and  Single 
Piece  Rim  Wheels 

AOENCV:  Occupational  Safety  and 
Health  Administration  (OSHA).  Labor. 
ACTION:  Final  rule:  technical 

ameiidraent- 

SUMMAitv:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  has 
revised  the  charts  which  are  referred  to 
inthe  rim  wheel  servicing  standard. 
S  1910.177.  and  which  provide 
information  for  employers  and 
employees  who  service  multi-piece  or 
single  piece  rim  wheels,  and  is 
nmending  the  standard  to  indicate  the 
availjtbility  of  these  revised  charts.  The 
current  charts,  which  were  prepared  by 
the  National  Highway  Traffic  Safety 
Administration  (NHTSA).  will  continue 
to  be  acceptable,  as  well  as  nm  manuals 
and  other  publications.  The  substantive 
requirement  for  charts  or  rim  manuals  to 
be  available  in  the  servicing  workplace, 
which  is  found  in  paragraph  (d)(5)  of 
1 1910.177.  is  not  being  changed.  No 
additional  burdens  are  imposed  on 
employers  by  this  amendment. 
EFFECTIVE  DATE:  September  8.  lytw. 
ADORESSCS:  Copies  of  the  revised  charts 
may  he  obtained  from  the  OSHA  ' 

Puiilications  Office,  U.S.  Department  of 
LaiKir  Room  N-3101.  Frances  Perkins 
Building.  200  Constitution  Avenue  .NW.. 
Washington.  DC  20210  (202-523-9667). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  )dmns  F.  Foster.  OSHA  Office  of 
Information.  US.  Department  of  Labor. 
Room  N-3469,  Frances  Perkins  Building, 
200  Constitution  Avenue  NW., 
Washmgton.  DC  20210  (202-523-fll4fi). 
SUPPLEMENTARY  INFORMATION:  The 

OSHA  standard  for  ser\  icing  multi- 
piece  rim  wheels.  29  CFR  1910177,  was 
originally  published  on  January  29.  1980 
(45  ^•R  6706).  The  standard  was 
amended  on  February  3. 1984.  to 
incorporate  servicing  requirements  for 
single  piece  rim  wheels,  and  to  make 
minor  changes  to  the  multi-piece  rim 
wheel  servicing  provisions  (49  FR  4338). 
Paragraph  (d)|r.)  of  the  standard  requires 
the  employer  to  have  "Current  charts 
(rim  manuals)  containing  instructions  for 
the  types  of  wheels  being  serviced  '   "   ' 
available  in  the  service  area."  The 
"charls"  referred  to  in  that  requirement 
are  defined  in  paragraph  (b)  of  the 
standard  as  follows: 


"ChurtK"  means  the  United  Slates 
T>epHrtmenl  ofTranspi^rtution.  Niitiunal 
H)Khwa>  Traffic  Safety  Administration 
(NHTSA)  publicalions  enhtied  "Safely 
Pi>-c*i(ilions  for  Mounting  and  Demounting 
Tijt)^-Type  Truck/Bus  Tims"  and  "Multi- 
Piece  Rim  Wheel  Matching  Chflrt."  or  any 
ulher  publications  such  as  rim  manuals 
a>ntfiining.  at  a  minimum,  the  same 
instructions,  safety  precautions  and  other 
information  contained  on  those  charts  that 
are  applicable  tu  the  types  of  rim  wheels 
twins  ser\'iced- 

The  charts  and  rim  manuals  are  also 
an  important  part  of  the  training 
provisions  of  the  standard,  in  paragraph 
(c)  of  S  1910.177, 

Appendix  B  of  the  standard  indicates 
that  copies  of  the  NHTSA  charts  may  be 
obtained  directly  from  OSHA.  There  are 
no  charts  available  for  servicing  of 
single  piece  rim  wheels.  For  single  piece 
rim  wheels,  the  rim  manual  is  the  source 
of  comparable  information.  For  this 
reason,  the  general  requirement  in 
paragraph  (d)15)  uses  the  term  "charts 
(rim  manuals)  '  '  "  for  the  types  of 
wheels  being  ser\iced"  to  indicate  the 
information  that  must  be  available  in 
the  service  area  for  multi-piece  and 
single  piece  rim  wheels,  respectively. 

In  1986.  OSHA  began  work  on 
revising  the  NHTSA  charts.  In  addlHon 
to  the  reasons  set  forth  above.  OSHA 
anticipated  that  the  new  charts  would 
provide  the  employer  and  employee 
with  a  more  up-to-date  listing  of  the 
acceptable  combinations  of  muiti-pjece 
rim  wheel  components,  and  would  also 
identify  wheel  components  which  are  no 
longer  being  manufactured.  Information 
pertaining  to  the  safe  servicing  of  single 
piece  rim  wheels  would  be  included  in 
the  charts.  Further,  the  Agency  intended 
to  incorporate  information  from  the 
standard  itself  into  the  charts,  to 
provide  a  more  comprehensive 
document  for  the  employer  and  the 
employee  to  use  in  their  servicing 
operations. 

The  revised  charts  have  now  been 
completed,  and  are  available  for 
distribution  to  employers.  OSHA 
believes  that  the  new  charls  will 
simplify  compliance  with  the  standard. 
since  they  consolidate  information  from 
many  sources,  including  the  NHTSA 
charts,  the  rim  manuals,  and  the  OSHA 
standard.  OS!  lA  will  continue  to  accept 
the  NHTSA  charts  for  multi-piece  rim 
wheels  and  rim  manuals  for  single  piece 
rim  wheels  in  addition  to  the  new  OSHA 
charts.  The  substantive  obligation  on  the 
etnployer  to  provide  such  information  is 
not  changed  by  the  availability  of  the 
new  charts. 

In  order  to  reflect  the  availability  of 
the  revised  charts.  OSHA  is  amending 
the  definitions  of  "charts"  in  paragraph 
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(b)  of  the  standard  to  refer  to  the  new 
Department  of  Labor  charts,  the 
National  Highway  TraHic  Safety 
Administration  (NHTSA)  charls  or  any 
other  posters  which  contain  at  least  the 
same  instructions,  safety  precautions 
and  other  information  contained  in 
those  charts  that  is  applicable  to  the 
types  of  rim  wheels  being  serviced.  In 
addition,  paragraph  (d)(S)  is  amended  to 
indicate  more  clearly  that  the  standard 
requires  the  employer  to  have  either  the 
charts  or  the  applicable  rim  manuals  for 
the  types  of  wheels  being  serviced 
available  in  the  service  area.  Finally. 
Appendix  B  is  being  revised  to  provide 
ordering  information  for  the  new  OSHA 
charts. 

Because  this  action  does  not  impose 
any  additional  regulatory  burden  over 
that  of  the  current  standard,  the 
Assistant  Secretary  has  determined  that 
notice  and  comment  are  not  necessary 
prior  to  issuance  of  these  amendments, 
pursuant  to  5  U.S.C.  553  and  29  CFR 
1911-5.  In  addition,  for  the  same  reasons, 
OSHA  is  making  these  final  rules 
effective  immediately  upon  publication. 

Regulatory  Impact  Assessment  and 
Regulatory  Flexibility  Certification 

i*ursuanl  to  F.xecutive  Order  12291. 
OSHA  has  evaluated  this  Final  Rule  and 
has  determined  that  it  is  not  a  "major" 
action  under  any  of  the  criteria  set  forth 
in  that  Order.  OSHA  also  ceitifies. 
pursuant  to  the  Regulatory  Flexibility 
Act  (5  use.  601  el  seg.).  that  this  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Tills  rulemaking  makes  no  substantive 
change  in  the  requirements  of  §  1910.177. 
and  imposes  no  new  obligations  on 
employers.  It  informs  the  public  of  the 
availability  of  the  new  OSHA  charts  on 
the  servicing  of  single  piece  and  multi- 
piece  rim  wheels  which  consolidate  and 
update  servicing  information  into  a 
format  which  is  more  easily  understood 
and  used  by  both  employers  and 
employees. 

This  Rulemaking  will  not  have  a 
substantial  effect  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Thus,  in  accordance  with 
Executive  Order  12612.  preparation  of  a 
Federalism  Assessment  is  not 
warranted. 

This  Rulemaking  also  does  not  impose 
new  recordkeeping  requirements  to  be 
evaluated  by  OSHA  under  the 
Paperwork  ReducUon  Act  (44  U.S.C. 
3501  et  seq.) 


Stale  Plan  Standards 

The  24  States  and  territories  with  their 
own  OSHA-approved  occupational 
safety  and  health  plans  must  adopt  a 
comparable  standard  within  six  months 
of  the  publication  dale  of  the  final  rule. 
These  Slates  and  territories  are;  Alaska, 
Arizona,  Connecticut  [for  State  and 
local  government  employees  only), 
Hawaii.  Indiana.  Iowa.  Kentucky. 
Mat^land.  Michigan.  Minnesota.  New 
York  (for  State  and  local  government 
employees  only),  Nevada.  New  Mexico. 
North  Carolina,  Oregon.  Puerto  Rico. 
South  Carolina.  Tennessee,  Utah. 
Vermont.  Virginia.  Virgin  Islands. 
Washington.  Wyoming. 

List  of  Subjects  in  29  CFR  Pari  1910 

Protective  equipment,  Safely,  Signs 
and  symbols- 
Authority 

This  docimient  has  been  prepared 
under  the  direction  of  John  A. 
Pendergrass,  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health.  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210. 

Therefore,  pursuant  to  sections  4.  6 
and  8  of  the  Occupational  Safety  and 
Health  Act  (29  U.S.C.  653.  655.  657).  5 
U.S  C.  553.  Secretary  of  labors  Order 
No.  9-83  (48  FR  35736).  and  29  CFR  Part 
1911.  29  CFR  Part  1910  is  hereby 
amended  as  set  forth  below. 

Sif^t'd  ai  Washuiglon.  DC  this  29th  day  of 
August  1»8a 
|oha  A.  Peociergrsst, 

AssisUint  Secretary  of  tabor. 

PART  1910— I  AMENDED! 

1.  The  authority  citation  for  Subpart  N 
of  Part  1910  is  revised  to  read  as 
follows: 

Authority:  Sees.  4,  6,  8,  Occupational  Safely 
and  Health  Act  of  l»ro  |29  U.S.C  653,  655, 
657);  Secretary  of  Labor's  Order  No.  12-71  (36 
FR  6754).  8-76  (41  FR  25059).  or  9-83  (48  VR 
35730),  as  eppllcabte. 

Section  1910.177  also  issued  under  5 
U.S.C.  553  and  29  CFR  Part  1911. 

Sections  1910,176.  .17a  .179.  .183,  .184. 
189.  and  .190  also  issued  under  29  CFR 
Part  1911. 

2.  Section  1910.177  is  amended  by 
revising  Ihe  definition  of  "Charts"  in 
paragraph  (b),  and  by  revising 
puragraph  (d)(5).  and  Appendix  B.  to 
ffjad  .is  follows: 

§  1910  177     Servicing  mutti-ptece  artd 
single  p»ec«  nm  wheels. 


"Charls"  means  the  U.S.  Department 
of  Labor.  Occupational  Safely  and 
Health  Administration  publications 
entitled  "Demounting  and  Mounting 
Procedures  for  Truck/Bus  Tires"  and 
"Multi-piece  Rim  Matching  Chart."  the 
National  Highway  Traffic  Safely 
Administration  (NHTSA)  publications 
entitled  "Demounting  and  Mounting 
Procedures  Truck/Bus  Tires"  and 
"Multi-piece  Rim  Matching  Chart."  or 
any  other  poster  which  contains  at  least 
Ihe  same  instructions,  safety 
precautions  and  other  information 
contained  in  the  charts  that  is  applicable 
to  the  types  of  wheels  being  serviced. 

[d]  Tire  scr\'icing  equipment   '   '   ' 
(5)  Current  charts  or  rim  manuals 
containing  instructions  for  the  type  uf 
wheels  being  serviced  shall  be  available 
in  the  scmce  area. 


Appendix  B — Orderiog  Information  for  thv! 
OSHA  Charts 

OSH/\  has  printed  two  charts  entitled 
■  UemouniinR  and  Mounung  Procedures  for 
Tnick/Bu9  Tires"  and  "Multi-piece  Rim 
Matching  Chart."  as  pari  of  a  continuing 
campaign  to  reduce  accidents  among 
employees  who  service  large  vehicle  rim 
whtrets. 

Reprints  of  the  chartE  are  uvailatilc  through 
(he  Occuptitional  Safety  and  Health 
Administration  (OSHA)  Area  and  R<^ion»l 
Offices.  The  address  and  telephone  number 
of  the  nearest  OSHA  office  can  be  ohiained 
by  looking  in  the  local  telephone  directory 
under  U.S.  Govemmeni.  U-S.  Department  of 
Labor.  Occupational  Safety  and  Health 
Administration.  Single  copies  are  avaiiiible 
without  charge. 

Individuals,  estabhshmenta  and  other 
organizations  desiring  single  or  mulltple 
copies  of  these  charts  may  ordpr  them  from 
the  OSHA  Publications  Office.  US. 
Department  of  Labor.  Room  fv-aiOl. 
Washington.  DC  20Zia  Telephone  {20Z)  523- 
9667. 

[KR  Uoc.  6e-2n3m  Filed  9-7-88;  B.45  ani| 
BILUNG  CODC  4StO-}<-M 


(b)  Definitions.  '  *  ' 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Mariagement  Service 
30  CFR  Part  208 

Sale  of  Federal  Royalty  Oil 

AGENCY;  Minerals  .Management  Service 
(MMS).  Interior. 
ACTfON:  Final  rule. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  amending  its 
regulations  governing  the  sale  of  Federal 
royalty  oil  at  30  CFR  Part  208  to  reflect  a 
change  in  the  title  and  the  fihng  date 


34738       Federal  Register  /  Vol.  53,  No    174  /  Thursday,  September  8,  1908  /  Rules  and  Regulations 


requirements  for  Farm  MMS— 1071. 
Semiannual  Report  of  Royalty-In-Kind 
(RIK)  Oil  Entitlements  and  Deliveries. 
This  change  in  title  is  due  to  the 
ehmination  of  the  dehveriea  column 
from  the  form.  Also,  specified  filing 
dales  are  included  which  eliminates 
confusion  as  to  the  filing  date  of  the 
f.irm 
EFFECTIVE  DATE:  September  8,  1988. 

FOR  FURT>1ER  INFORMATION  CONTACT: 

Dennis  C.  VVhilcomb,  Ch,t*f,  Ruies  and 
Procedures  Branch.  Minerals 
.Miin.iscmenl  Service.  P  O.  Box  25165, 
MS-662.  Building  B5.  Denver  Federal 
Center.  Denver.  Colorado  80225, 
telephone  (303)  231-3432.  (FTS)  326- 
3432. 

SUPPt^MENTARV  INFORMATION: 

I.  Introduction 

The  MMS  published  final  regulationi 
(governing  the  sale  of  Federal  royalty  oil 
k:  the  Federal  Register  on  October  30. 
I9rt7  152  FR  41908).  The  regulations 
require  the  submission  of  a  Form  MMS- 
4071.  Semiannual  Report  of  Royally-In- 
K:nd  (RIK)  Oil  Entitlemenls  and 
Deliveries,  which  is  used  to  document 
monthly  royalty  oil  entitlements 
delivered  by  lease  operators  lo  eligible 
refiners  under  RIK  contracts  issued  by 
MMS.  The  MMS  uses  this  report  to 
determine  if  the  refiner  is  billed 
correctly  and  in  a  timely  manner  for  all 
royalty  oil  entitlements  provided  by  the 
lease  operator.  The  MMS  received  more 
than  250  telephone  calls  requesting 
clarification  of  the  information  required 
on  the  form.  Many  forma  were  returned 
to  MMS  with  incorrect  information, 
necessitating  calls  to  the  operators  in 
order  to  correct  (he  data.  To  simplify 
and  improve  reporting,  MMS  has 
modified  the  design  and  procedures  for 
processing  Form  MMS~4071  as 
discussed  below  This  final  nilemaking 
amends  §  5  208.3  and  208.13  lo  reflect  a 
change  in  the  title  and  the  filing  date 
requirements  of  the  form. 

II.  Discussion  of  Procedural  Changes 

The  form  requires  a  lease  number, 
rhis  has  caused  some  confusion  for 
lessees  or  operators  who  assign  their 
own  internal  lease  numbers 
Consequently,  MMS  is  considering 
changing  its  procedures  whereby  the 
first  eight  lines  of  Form  MMS-4071 
would  be  completed  by  MMS  before 
sending  it  out  to  the  lease  operator.  In 
this  way.  the  respondent  will  only  have 
(o  review  the  lines  and  correct,  if 
necessary,  the  name  and  address  before 
entering  the  required  sales  and  royalty 
entitlement  data. 

Operators  also  have  complained  that 
the  requirement  to  report  entitlements  7 


months  after  the  first  month  of  sale,  and 
semiannually  thereafter,  requires  them 
to  submit  reports  throughout  the  year  if 
they  operate  a  number  of  leases  which 
begin  sales  at  different  times  of  the  year. 
Respondents  requested  a  uniform  report 
due  date  for  all  leases.  Consequently. 
MMS  has  changed  its  procedures 
whereby  the  "month  and  year"  on  the 
form  will  be  specified  by  MMS  before  it 
is  sent  out  to  the  operator.  The  MMS  has 
also  changed  the  "filing  dote" 
requirement,  whereby  submission  of  the 
form  will  be  required  for  all  reporting  by 
March  1  and  September  1  each  year  for 
the  prior  6-month  period  ending 
December  31  and  June  30  respectively. 
rather  than  7  months  after  the  first 
month  of  sale  and  semiannually 
thereafter. 

To  further  simplify  reporting 
requirements.  MXIS  has  al.so  eliminated 
the  "Deliveries"  column  on  the  Form 
MMS-4071.  Operators  will  continue  lo 
report  how  much  of  the  lease  production 
is  royalty  oil  entitlements  due  the 
Federal  Government.  The  MMS  bills  the 
refiner  for  the  royally  quantity  reported 
by  the  payor  on  Form  MMS-2014.  Report 
of  Sales  and  Royalty  Remittance.  This 
amount  will  be  reconciled  to 
entitlements  reported  by  the  operator  on 
Form  MMS-4071.  The  refiner  will  be 
advised  when  the  amounts  are  in 
agreement  in  order  to  verify  that  the 
correct  quantity  has  been  delivered.  In 
this  way.  royally  oil  deliveries  can  be 
determined  without  unnecessarily 
burdening  operators  by  requiring 
delivery  information  on  Form  MMS- 
4071.  Because  deliveries  will  no  longer 
be  reported,  the  name  of  the  form  will  be 
changed  to  Semiannual  Report  of 
Royaity-In-Kind  (RIK)  Oil  Entitlemenls. 

This  rulemaking  action  amends  30 
CFR  208.3  to  reflect  the  new  name  of  the 
form  and  the  new  filing  date 
requirements.  Section  208.13  has  also 
been  amended  to  clarify  the  revised 
semiannual  reporting  requirement. 

III.  Procedural  Matters 

Administrative  Procedure  Act 

The  changes  included  in  this 
rulemaking  are  technical  corrections 
only  and  not  substantive  changes. 
Accordingly,  pursuant  to  5  US.C  553(b). 
il  has  been  determined  that  it  is 
unnecessary  to  Issue  proposed 
regulations  before  the  issuance  of  this 
final  regulation.  For  the  same  reason,  it 
has  been  determined  that  in  accordance 
with  5  U.S.C.  553(d).  there  is  good  cause 
to  make  this  regulation  effective  upon 
publication  in  the  Federal  Register. 


Executive  Order  12291 

The  Department  of  the  Interior 
(Department)  has  hereby  determined 
that  (his  document  is  not  a  major  rule 
and  does  not  require  a  regulatory 
analysis  under  Executive  Order  12291. 
This  final  rulemaking  is  to  reflect  a 
change  in  the  title  and  filing  date 
requirements  of  an  information 
collection  form  required  to  administer 
the  Government's  RIK  Program.  Under 
the  amended  regulation,  the  operator  is 
still  required  to  submit  the  report  on  a 
semiannual  basis:  however,  the  dates 
for  filing  the  report  have  been  changed. 

Regulatory  Flexibility  Act 

Because  this  rule  primarily  changes 
the  dates  for  filing  Form  MMS-4071. 
there  are  no  significant  additional 
requirements  or  burdens  placed  upon 
small  business  entities  as  a  result  of 
implementation  of  this  rule.  TTierefore, 
the  Department  has  hereby  determined 
that  this  rulemaking  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  and 
does  not  require  a  regulatory  flexibility 
analysis  under  the  Regulatory  Flexibility 
Act.  (5U.S.C.601e/se<?.). 

Paperwork  Reduction  Act  of  1980 

The  collections  of  information 
contained  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  US.C  3501  et seq. 
and  assigned  clearance  number  1010- 
0042. 

Public  reporting  burden  for  this 
information  is  estimated  lo  average  30 
minutes  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information  including  suggestions  for 
reducing  the  burden,  to  the  Information 
Collection  Clearance  Officer,  Mail  Slop 
632.  Minerals  Management  Service, 
12203  Sunrise  Valley  Drive.  Reston.  VA 
22091;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

National  Environmental  Policy  Act  of 
1969 

Il  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and  a 
detailed  statement  pursuant  lo  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1960  (42  U.S.C.  4a32(2)(C)) 
is  not  required. 
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Lists  of  Subjects  in  30  CFR  Part  208 

Continental  shelf,  (-iovemmenl 
contracts,  Mineral  royalties.  Petroleum, 
Public  lands-mineral  resources. 
Reporting  and  recordkeeping 
requirements.  Small  businesses.  Surety 
bonds. 

DHte:  August  31. 19BB. 
WillUni  D.  Bettenberg. 

DirtTtor.  ^tinH^a!n  Management  Service. 

For  the  reasons  set  out  in  the 
preamble.  30  CFR  Part  208  is  amended 

as  follows: 

TITLE  30— MINERAL  RESOURCES 

PART  208— SALE  OF  FEDERAL 
ROYALTY  OIL 

1.  The  authority  citation  for  Part  206  , 
continues  to  read  as  follows: 

Authority:  30  U.S.C  Ifll  W  snq.:  30  tiS.C 
351  ft  set/.;  .10  LI.S.C  1701  et  seq..  43  U.SC. 
1301  el  seq..  43  U.S.C  1331  el  seq.:  43  U5.C. 
1801  et  seq.:  and  31  US.C  9701. 

2.  Section  208  3  is  amended  by 
revising  the  name  and  filing  date  for 
Form  MMS— MJ71  as  shown  in  the  table 
included  in  this  section.  The  revised 
table  reads  as  follow?- 

§  208.3    Information  collection. 


delivered  by  lease  operators  to 
purchasers. 

jFR  Doc.  8&-20315  Filed  9-7-88:  8:45  am] 

eiLUHG  CODE  O10-Hn-M 


Form  No  Name  and  Ning  dale        OM8  No. 


Applicaiion  for  the 
PufCflase  ol  noyaRy 
Oi  (due  pnor  to  th« 
dale  of  sale  m 
accordance  with  tr« 
•nstrucnons  m  the 
Notica  of  AvaitabiUly 
ol  Royany  O*) 

Semianr>oal  Reporl  of 
Royalty- lf>-Kind  (RIKJ 
Ol  Entitlemefits  (dua 
from  the  teaae 
operator  by  Mar.  1 
and  Sept  i  each 
year  for  the  pnor  6- 
mooth  penod  erwjif*(j 
Dec  31  aryl  June  30) 


3.  Paragraph  (a)  of  S  208.13  is  revised 

to  read  as  follows: 

i  208  13     Reporting  requirements. 

(a)  In  addition  lo  .iny  other  applicable 
royalty  reporting  requirements,  the 
lessee/operator  shall  use  Form  MMS- 
4071.  Semiannual  Report  of  Royalty-In- 
Kind  (RIK)  Oil  Entitlements,  to'provlde 
MMS  a  semiannual  report,  by  lease,  of 
the  monthly  entitlements  of  royalty  oil 


VETERANS  ADMINISTRATION 

DEPARTMENT  OF  DEFENSE 

DEPARTMENT  OF  TRANSPORTATION 

38  CFR  Part  21 

Veterans  Education:  Educational 
Assistance  for  Members  of  the 
Selected  Reserve 

AGENCv:  Veterans  Administration, 
Department  of  Defense  and  Department 
of  Transportation. 
action:  Final  regulations. 

SUMMARY:  These  regulations  are 
designed  lo  implement  those  provisions 
of  the  Veterans'  Educational  Assistance 
Act  of  1984  which  established  a  new 
educational  assistance  program  for 
members  of  the  Selected  Reserve.  This 
program  (now  commonly  known  as  the 
Montgomery  CI  Bill — Selected  Reserve) 
is  designed  to  replace  the  program 
formerly  contained  in  10  U.S.C.  ch.  106. 
It  is  available  to  a  person  who  after  tunc 
30. 1985,  enlists,  reelists  or  extends  an 
enlistment  as  a  Reserve  for  service  in 
the  Selected  Reserve:  or  to  a  person 
who,  after  then  same  dale,  is  appointed 
as,  or  is  serving  as  a  reserve  officer  in 
the  Selected  Reserve  and  agrees  to 
serve  in  the  Selected  Reserve  for  an 
additional  period  of  at  least  six  years. 
These  regulations  are  intended  only  to 
implement  those  provisions  of  the 
Veterans'  Educational  Assistance  Act  of 
1984  which  affect  this  program.  Other 
changes  in  regulation  of  this  program 
required  by  subsequent  enactments  of 
law  will  be  the  subject  of  further 
P'.iMiration  nf  proposed  regulations. 
EFFECTIVE  DATE!  October  19.  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

June  C.  Schaeffer  (225).  Assistant 
Director  for  Education  Policy  and 
Program  Administration.  Vocational 
Rehabililalion  and  Education  Service, 
Department  of  Veterans  Benefits. 
Veterans  Administration,  810  Vermont 
Avenue  NW..  Washington,  DC  20420. 
(202) 233-2092. 

SUPPLEMENTAHV  INFORMATION:  On 
pages  44054  through  44073  of  the  Federal 
Register  of  November  17, 1987,  there 
was  published  a  notice  of  intent  to 
amend  30  CFR.  Part  21  lo  provide  a  new 
Subpart  L.  Subpart  L  contains  the 
regulations  the  VA  will  use  in 


administering  the  Montgomery  Gl  Bill — 
Selected  Reserve.  Interested  people 
were  given  31  days  to  submit  comments. 
suggestions  or  objections.  The  Veterans 
Administration  (VA).  the  Department  of 
Defense  and  the  Department  of 
Transportation  received  three  letters 
containing  comments.  Two  were  from 
officials  of  an  educational  organization: 
one  was  from  a  university  official. 

The  three  letter  writers  had  three 
comments  in  common.  FirsL  they 
commented  that  these  rules  merely 
follow  complex  rules  which  the  VA  has 
used  fur  many  years  lo  administer  other 
CI  Bill  education  benefit  programs.  The 
writers  thought  that  more  modem 
approaches  to  regulation  of  the  new 
program  would  be  appropriate.  Second, 
the  writers  thought  that  these 
regulations  should  not  be  made  final 
until  the  Commission  on  Veterans' 
Education  Policy  (the  Commission] 
established  by  section  320  of  the 
Veterans'  Benefits  Improvement  and 
Health  Care  Authonzation  Act  of  1986. 
issues  its  final  report.  Third,  they  noted 
with  disapproval  thai  the  rules  do  not 
take  into  account  some  changes  to  the 
Montgomery  Gl  Bill — Selected  Reserve 
enacted  by  the  Veterans'  Benefits 
Improvement  and  Health  Care 
Authorization  Act  of  1986  (Pub.  L  99- 
576)  and  the  New  Gl  Bill  Continuation 
Act  (Pub.  L  lOO-W).  These  concerns  are 
addressed  below. 

These  regulations  contain  many  new 
provisions  which  implement  distinctive 
chapter  106  provisions  (e.g.  eligibility 
requirements,  criteria  for  determining  a 
reservist's  delimiting  date,  permissible 
type  of  training).  However,  this  series  of 
regulations  also  contains  many 
provisions  similar  to  those  implementing 
the  other  education  benefits  programs 
administered  by  the  VA.  We  view  this 
as  perfectly  consistent  with  the  mandate 
of  10  U.S.C.  2136  which  directs  that 
various  enumerated  provisions  of 
chapters  34  and  36  of  Title  38  United 
States  Code  shall  apply  to  provision  of 
assistance  under  the  Montgomery  Gl  Bill 
Selected  Reserve. 

We  believe  that  the  Congress  clearly 
intended  that  the  Selected  Reserve 
program,  at  least  to  the  extent  governed 
by  the  same  statutory  provisions,  was  to 
be  administered  in  the  same  manner  as 
Ihe  Vietnam  Era  Gl  Bill  program.  The 
agencies  responsible  for  this  program 
find  no  reason  to  alter  the  coextensive 
provisions,  and.  therefore,  opt  to  apply 
them  as  written. 

The  VA.  the  Department  of  Defense, 
and  the  Department  of  Transportation 
do  not  believe  implementation  of  these 
regulations  should  be  deferred  pending 
the  issuance  of  a  final  report  by  the 


34740       Federal  Register  /  Vol.  53.  No,  T74  /  Thursday.  September  8.   1988  /  Rules  and  Regulutions 


Commission  for  two  reasons.  First,  these 

remilations  govern  the  period  beginning 
Ortnfj^r  19.  1984.  and  must  be  issued  to 
issure  that  the  public  and  VA  staff  may 
Mnderatand  the  correct  legal  procedures 
applicable  to  cases  which  arose  after 
fhcjt  date  and  which,  therefore,  are 
Euvemed  by  these  rules.  Second,  it 
iippenrs  that  the  final  report  on  the 
matters  studied  by  the  Commission  will 
not  be  issued  until  late  in  1990.  and  the 
Commissions  recommendations  will 
I'kf  ly  be  subject  to  Congressional  action 
before  being  adopted.  To  wait  until 
(  amplenon  of  these  actions  would  mean 
fhcif  no  rules  would  exist  for  possible 
eij^ht  ur  more  years  follow.ng  enactment 
of  Pub.  L  98-525.  an  unacceptable  delay. 

The  comment  letters  also  note  that 
thi'se  regulations  do  no!  implement 
prc!\  isions  of  two  recent  laws,  the 
Ve'er^ns  Benefits  Improvement  and 
Health  Care  Authorization  Act  of  1986. 
and  the  New  Gi  Bill  Continuation  Act. 
R-^gjIatory  changes  needed  to 
iirplemenl  those  laws,  which  are 
•  f^ective  at  times  subsequent  to  these 
r-i;  ilations  are  being  prepared 
^*  p.Hrately  for  notice  and  comment 
They  will  be  issued  later  Separate 
chronological  publication  of  the 
regulations  required  by  each  statulor>' 
revision  will  assure  prnper  adiudiration 
of  questions  concerning  claim.s  which 
arise  followinji  each  change  in  law 

In  addition  to  the  three  comments 
uhsch  the  three  letters  had  in  common, 
one  writer  ob)ected  that  the  date  on 
wnich  these  regulations  appeared  in  the 
Fe<jeral  Re^ster  fell  dunng  a  time  when 
schools  were  not  in  normal  session, 
producing  the  likelihood  that  school 
officials  would  be  unable  lo  meet  the 
deadline  for  submitting  comments. 
These  regulations  were  published  on 
November  17.  1967.  before  most  schools 
be^an  their  Thanksgiving  vacation.  The 
cumnient  period  ended  on  December  18. 
198",  before  most  schools  began  their 
breaks  for  Christmas  Significantly,  one 
of  the  letters  actually  was  received  from 
a  university  official.  The  agencies 
beiie'vC  that  interested  parties  did  have 
adequate  notice  and  find  no  reason  to 
extend  the  comment  period. 

One  of  those  commenting  objected  to 
the  retroactive  effective  date  for  these 
regulations.  As  explained  when  the 
regulations  were  proposed,  the  VA  finds 
that  good  cause  exists  for  making  these 
regulations,  like  the  sections  of  the  law 
they  implement,  retroactively  effective 
on  October  19,  1984  To  achieve  the 
maximum  benefit  of  this  legislation  for 
the  affected  individuals,  it  is  necessary 
lo  implement  these  provisions  of  law  as 
sijon  as  possible  A  delayed  effective 
date  would  be  contrary  to  statutory 


design:  would  complicate  administration 
of  these  provisions  of  law;  and  might,  for 
want  of  rules  b>  which  to  administer  the 
program,  result  in  denial  of  a  benefit  to  a 
reservist  who  is  entitled  by  law  to  it. 
Accordingly,  the  VA,  Department  of 
Defense  and  the  Department  of 
Transportation  are  not  accepting  this 
suggestion.  The  regulations  have  a 
retroactive  effective  date  rather  than  a 
prospective  one. 

It  has  been  determined  that  these 
regulations  do  not  contain  a  major  rule 
as  that  term  is  defined  by  E.0. 12291. 
entitled  Federal  Regulation.  The 
regulations  will  not  have  a  SlOO  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment. 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Veterans 
Affairs,  the  Secretary  of  Defense,  and 
the  Secretary  of  Transportation  have 
certified  that  these  regulations  will  not 
have  a  aigniftcani  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U  S.C.  601-612. 
Pursuant  to  5  US.C  eOSjb).  the 
regulations,  therefore,  are  exempt  from 
the  initial  and  final  regulatory  flexibility 
analyses  requirements  of  §§803  and  604. 

This  certification  can  be  made  even 
though  some  small  entities  will  have  to 
make  the  reports  required  in  the 
proposed  §§21.7652,  21.7654  and 
21.7856.  The  records  needed  to  make  the 
reports  are  maintained  by  educational 
institutions  in  the  normal  course  of 
business.  Hence,  the  regulations  will  not 
impose  any  additional  recordkeeping 
costs  on  the  small  entities.  Some  costs 
will  result  from  making  the  reports. 
However,  the  reports  themselves  are 
required  by  law.  While  the  law  allows 
some  leeway  m  setting  the  frequency  of 
these  reports,  in  those  instances  where 
the  VA  has  chosen  a  frequency  greater 
than  that  required  by  law,  the  agency 
does  not  believe  the  economic  impact  of 
the  regulations  to  be  significant. 
Furthermore,  part  of  the  cost  of  making 
these  reports  is  offset  by  the  reporting 
fee  which  the  law  requires  the  VA  to 
pay  to  educational  institutions.  The 
regulations  will  have  no  economic 
impact  on  other  small  entities  such  as 
small  governmental  units. 

The  information  collection 
requirement  of  §  21.7530(a)  has  received 
OMB  control  number  2900-0154.  The 
'.nformation  collection  requirement  of 


$21 .7640  has  areceived  OMB  control 
number  2900-0073.  The  information 
cotteclion  requirement  of  $  21.7654  has 
received  OMB  control  number  2900- 
0354  The  information  collection 
requirement  of  §  21.7656  has  received 
OMB  control  number  2900-0156 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  program 
affected  by  this  regulation  are  12.609 
and  64.124. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims.  Education,  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Schools.  Veterans. 
Vocational  education.  Vocational 
rehabilitullon. 

Approved:  April  29. 1968 
Thomas  K-  Tumage, 
Administrator. 

Approved:  June  7.  I98a 
A.  Lukeman. 

Lieutenant  General.  OSMC.  Deputy  Assistant 
Secretary  (MtUlary  Manpower  (^  Persottnel 
Policy)  ' 

Approved:  August  12. 19B8. 
T.T.  MalleMm. 

Rfior  Aifmirot.  US-  Coast  Guard,  Chief,  Office 
of  Personnel  and  Traininti. 

38  CFR  Part  21.  Vocational 
Rehabilitation  and  Education,  is 
amended  by  adding  a  new  Subpart  L  lo 
read  as  follows' 

Subpart  L — Educational  Assistance  tor 
Members  of  the  Selected  Reserve 

St-. 

21  "T-"*.'     hs'.ii'lishment  and  purpose  of 
L-JuCdtiunul  assistance  program 

Definitiuns 

21  7520    DofiniUons. 

Claims  and  Applications 

21.7530    Appiications.  claims  and  informal 

cUlms 
21.75:12    Time  limits 

Eligibility 

21.7540    Eligibility  for  educational 

asstslance 
21-7550    Ending  dales  of  eligibitily. 
21  7551    Exlcnded  period  of  eligibility 

EnlillemenI 

21  7570    Enlitleraeni. 

21  7576    EnlillemenI  charges 

CounMUing 

21-7600     Counseling. 

217603    Travel  expenses  i 

Programs  of  Education 

21.7610    Selection  of  a  program  ofeducalton. 

21.7612    Programs  of  education  combining 

two  or  more  types  of  courses. 
21.7614    Changv  of  program 
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Sec 

Courses 

21.7620    Courses  included  in  programs  of 

education. 
21.7622    Courses  precluded. 
21.7624    Overcharges -restrictions  on 

enrollment. 

Payments- Educational  Assistance 

21-7630    Educational  assisUnce- 
21.7631    Commencing  dales. 
21.7633    Suspension  or  discontinuance  of 
payments. 

21.7635  Discontinuance  dates. 

21 .7636  Rates  of  payment. 

21.7639  Conditions  which  result  in  reduced 
rates. 

21.7640  Certifications  and  release  of 
payments. 

Z1.7642    Nondupllcaiion  of  educational 

assistance. 
21  7644     Overpayments. 

Purauit  of  Counws  and  Required  Reports 
21.7650     Pursuit. 

21.7652  Certifications  of  enrollment  and 
verification  of  pursuit. 

21.7653  Progress  and  conduct. 

21.7654  CerliHcationB  of  attendance  in 
courses  not  leading  lo  a  standard  college 
degree. 

21 .7656    Other  required  reports  from 
institutions  of  higher  learning. 

21.7658  False.  lale  or  missing  reports. 

21.7659  Reponing  fpc. 

Course  Assessment 

21.7670    Measurement  of  coursfia  leading  to 

a  standard  college  degree. 
21.7672    Measurement  of  courses  not  leading 

lo  a  standard  college  degree. 
21 .7674    Measurement  of  practical  training 

courses. 

Stale  Approving  Agencies 

21-7700    Stiite  approving  ogencies. 
Approval  of  courses 
21  7720    Course  approval. 
21.7722    Courses  and  enrollments  which  may 
not  be  approved. 

Administrative 

21-7801  Delegation  of  authority. 

21  7802  Finahly  of  decisions. 

21-7803  Revision  of  decisions. 

21.7805  Conflicting  interests. 

21.7807  Examination  of  records. 

21.7810  Civil  rights. 

Subpart  L— Educational  Assistance  for 
Members  of  the  Selected  Reserve 

(Aulhorit\    1G1.:.S.(-    Lh   IDt  jaUSC.  ^10) 

S  21.7500    Estat>llshment  and  purpos«  of 
educational  assistance  program. 

An  cdinational  assistance  program 
for  certain  members  of  the  Selected 
Reserve  is  established  to  encourage 
membership  in  the  Selected  Reserve  of 
the  Ready  Reserve. 
(Authority:  10  U.&C.  2131(a);  Pub.  L  96-525) 


Definitions 

5  21.7520    Definttions. 

For  the  purposes  of  regulations  from 
§  21.7500  through  §  21.7999  of  this  part. 
governing  the  administration  and 
payment  of  educational  assistance 
under  10  U.S.C  ch.  106.  the  Selected 
Reserve  Educational  Assistance 
Program,  the  following  definitions  apply- 

(a)  Definitions  of  participants. — (1) 
Resenist.  The  term  "reservist"  means  a 
member  of  the  Selected  Reserve  who  is 
eligible  for  educational  assistance  under 
10  U.S.C.  ch.  106. 

(2)  Selected  Reserve.  The  term 
"Selected  Reserve"  means  the  Selected 
Reserve  of  the  Ready  Reserve  of  any  of 
the  reserve  components  (including  the 
Army  National  Guard  of  the  United 
States  and  the  Air  National  Guard  of  the 
United  Slates}  of  the  Armed  Forces  of 
the  United  States,  as  required  lo  be 
maintained  under  section  268(b).  10 
United  States  Code. 
(Authority:  10  U.  S.C.  2131:  Pub.  L  98-525) 

(b)  Other  definitions — (1)  Attendance. 
The  term  "attendance"  means  the 
presence  of  a  reservist — 

(i)  In  the  class  at  the  institution  of 
higher  learning  where  the  approved 
course  in  which  he  or  she  is  enrolled  is 
being  taught,  or 

(ii)  In  any  other  place  of  instruction, 
training  or  study  at  that  institution  of 
higher  Teaming  at  which  the  reserxist  is 
enrolled  and  is  pursuing  a  program  of 
education. 

lAuthonly:  M  U.S.C.  2136(b).  1789(g);  Pub.  L 
98-S25) 

(2)  Audited  course.  The  tenn  "audited 
course"  has  the  same  meaning  as 
provided  in  §  1.4200(i)  of  this  part 

(Authority:  10  U.S.C.  2136|b)  38  U.S.C 
1780(a);  Pub.  L  96-525) 

(3)  Deficiency  course.  The  term 
"deficiency  course"  means  any 
secondary  level  course  or  subject  not 
previously  completed  satisfactorily 
which  is  specifically  required  for  pursuit 
of  a  post-secondary  program  of 
education. 

(Authority:  10  U.S.C  2136(b);  Pub-  L.  96-525) 

(4)  Divisions  of  the  school  year.  The 
term  "divisions  of  the  school  year"  has 
the  same  meaning  as  provided  in 

§  21.4200(b)  of  this  part. 

(Authority:  10 U.SC.  213e(b). 38 U.&C 
17e0(a):  Pub.  L  98-55) 

(5)  Drop-add  period.  The  term  "drop- 
add  period"  has  the  same  meaning  as 
provided  in  §21.4200(1)  of  this  part. 

(Authority:  10  U  S.C.  213fl(b).  38  U.S.C. 
1780(9);  Pub.  L  98-525) 


(6)  Educationoi  assistance.  The  term 
"educational  assistance"  means  the 
monthly  payment  made  to  members  of 
the  Selected  Reserve  for  pursuit  of  a 
program  of  education. 

(Authority:  10  U.S.C.  2131(b);  Pub.  U  98-525) 

(7)  Educational  objective.  An 
approvable  educational  objective  is  one 
that  leads  to  the  awarding  of  an 
associated  degree,  a  bachelor's  degree 
or  the  equivalent. 

(Authority:  38  U.S.C  2131(b).  38  UACl780(a| 
Pub  L  98-525) 

(8)  Enrollment  The  term  "enrollment" 
means  the  state  of  being  on  that  roll  or 
file  of  an  educational  institution  which 
contains  the  names  of  active  students. 

(Authority:  10  U.S-C  2136(b),  38  US  C. 
1780(g):  Pub.  L  96-525) 

(9)  Enrollment  period.  The  term 
■■erwollment  period"  has  the  same 
meaning  as  provided  in  §  21.4200(p)  of 
this  part. 

(Aulbonty:  10  U.S.C  2136(b).  38  U.S.C. 
1780(g):  Pub,  L  9&-525) 

(10)  In  residence  on  a  standard 
quarter-  or  semester-hour  basis.  The 
term  "in  residence  on  a  standard 
quarter-  or  semester-hour  basis"  has  the 
same  meaning  as  provided  in 
§21.4200(r)  of  this  part. 

(Authority:  10  U.S.C-  2136(b).  38  US.C 
17e8(c);  Pub.  L  98-525) 

(11)  Independent  study.  The  term 
"independent  study"  has  the  same 
meaning  as  provided  in  §  21.4260(c)  of 
this  part. 

(Authority:  10  U.S.C.  2136(b).  36  U.S.C. 
178e(cj:  Pub.  L  98-525) 

(12)  Independent  study-resident 
training.  The  term  "independent  study- 
resident  training"  means: 

(i)  The  state  of  being  enrolled 
concurrently  in  one  or  more 
undergraduate  courses  or  subjects 
offered  by  independent  study  as  defined 
in  paragraph  (b){ll)  of  this  section  and 
one  or  more  courses  or  subjects  offered 
by  resident  training  as  defined  by 
paragraph  (b)(22)  of  this  section,  or 

(ii)  The  state  of  being  enrolled  in  one 
or  more  undergraduate  level  subjects 
which 

(A)  Do  not  meet  the  requirements  of 
either  paragraphs  (b)(22)(i).  (b)(22)(ii)  or 
(b)(22)(iti)  of  this  section. 

(3)  Have  some  weeks  when  standard 
class  sessions  are  scheduled,  and 

(C)  Consist  of  independent  study  as 
defined  in  paragraph  [b)(ll)  of  this 
section  during  those  weeks  when  there 
are  no  regularly  scheduled  standard 
class  sessions. 
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(Aulhonly:  10  U  S.C.  213e(b).  38  U.aC 
^?aR{r.]:  Pub  L  98-525) 

(13)  institution  of  higher  learning.  The 
lerm  "institution  of  higher  learning" 
means 

(i)  A  college,  university  or  similar 
institution,  including  a  technical  or 
business  school,  offering  postsecondary 
level  academic  instruction  that  leads  to 
an  associate  or  higher  degree,  if  the 
educational  institution  is  empowered  by 
the  appropriate  State  education 
authority  under  Stale  law  to  grant  an 
associate  or  higher  degree, 

(ij)  When  there  is  no  state  law  to 
aiilhortze  the  granting  of  a  degree,  an 
pducdtional  institution  which 

(A)  Is  accredited  for  degree  programs 
by  a  recognized  accrediting  agency,  or 

(B)  Is  a  recognized  candidate  for 
accreditation  as  a  degree-granting 
school  by  one  of  the  national  or  regional 
accrediting  associations  and  has  been 
licensed  or  chartered  by  the  appropriate 
State  authority  as  a  degree-granting 
institulion. 

(iii)  A  hospital  o^ering  educational 
programs  at  the  postsecondary  level 
w  ithouf  regard  to  whether  the  hospital 
grants  a  postsecondary  degree. 

(:v)  An  educdtionai  institution  which 

(A)  Is  not  I'jcdted  in  a  State. 

(B)  Offers  a  course  leading  to  a 
standard  college  degree  or  the 
equivalent,  and 

(C)  Is  recognized  as  an  institution  of 
higher  learning  by  the  secretary  of 
education  (or  comparable  official)  of  the 
country  m  which  the  educational 
institution  is  located. 

lAulSonty  10  USC.  2131:  I>ub,  L  98-^25) 

(14)  Mitigating  circumstances. 
Mittijatms  circumstances  are 
circumstances  beyond  the  rebervisfs 
control  which  prevent  him  or  her  from 
pursuing  a  program  of  education 
continuously.  The  following 
circumstances  are  representative  of 
those  v%  hich  the  VA  considers  to  be 
TiinjJdtmg  This  list  is  not  all-inclusive. 

(i)  An  illness  of  the  reservist. 

(li)  An  illness  or  death  in  the 
.eser\iBt'9  family. 

(iLiI  An  unavoidable  change  in  the 
reservist  8  conditions  of  employment. 

(iv)  An  unavoidable  geographical 
Ucinsfer  resulting  from  the  reservist's 
empln^men!. 

I  v)  Immediate  family  or  financial 
')blii4ation8  beyond  the  control  of  the 
rt"ier\  1st  whxh  require  him  or  her  to 
suspend  pursuit  of  the  program  of 
fd'u  rtt;gn  lu  obtain  employment. 

{\i\  Discnnlinuance  of  the  course  by 
'he  fducalional  institution. 

[vii)  L'cidnticipaled  active  duty 
military  service,  including  active  duty 
lor  training. 


(Authority:  10  U.S.C  2l3e(b).  38  U,S.C. 
1780(B)i  Pub,  L  98-525) 

(15)  Nonpuniltve  grade.  The  term 
"nonpunittve  grade"  has  the  same 
meaning  as  provided  in  %  21.4200(j)  of 

this  part. 

(Authority:  10U.SC  2136(b).  3eLtS.C. 
1^80(h);  Pub.  L  96-5251 

(16)  Normal  commuting  distance.  The 
term  "normal  commuting  distance"  has 
the  same  meaning  as  provided  in 

§  21.4200(m)  of  this  part. 

I  Authority  10  U.S.C  2136(b).  38  U.S.C  1780: 

Pub.  L  98-525) 

[\?\  Program  of  education.  A  program 
of  education  is  a  combination  of 
subjects  Of  unit  courses  pursued  at  an 
institution  of  higher  learning.  The 
combination  gt^nerally  is  accepted  as 
necessary  lo  meet  requirements  for  a 
predetermined  vucalional.  educational 
or  professional  ob|ective.  It  may  consist 
of  subjects  or  courses  which  fulfill 
requirements  for  more  than  one 
objective  if  all  objectives  pursued  are 
generally  recognized  as  being  related  to 
a  single  career  field. 
(Authority:  10  USC.  2131;  Pub.  L  Se-SZ-S) 

(18)  Punitive  grade.  The  term 
"punitive grade"  has  the  same  meaning 
provided  in  S  21  4200(k)  of  this  part. 

(Authority;  10  U.S.C,  2136(b).  38  U.S.C. 
ir80(a(:  Pub.  L  98-525) 

(\9)  Pursuit 

[i]  The  term  "pursuit"  means  lo  work, 
while  enrolled,  toward  the  objective  of  a 
program  of  education.  This  work  must 
be  in  accordance  with  approved 
institutional  policy  and  regulations,  and 
applicable  criteria  found  in  titles  10  and 
38,  United  States  Code:  must  be 
necessary  lo  reach  the  program's 
objective:  and  must  be  accomplished 
through 

(A)  Resident  courses,  or 

(B)  Independent  study  courses 
combined  with  resident  courses. 

(il)  The  VA  will  consider  a  reservist 
who  qualifies  for  payment  during  an 
interval  of  school  closing,  or  who 
qualifies  for  payment  during  a  holiday 
vacation  to  be  in  pursuit  of  a  program  of 
education  during  the  inler\'al.  school 
closing  or  holiday  vacation. 

(Amhority:  10  U.S.C  213«(b|.  38  U.S.C 
reOig):  Pub.  L  96-625) 

(20)  Refresher  course.  The  term 
refresher  course  '  means  a  course  at  the 

elementary  or  secondary  level  to  review 

or  update  material  previously  covered  in 

a  course  that  has  been  satisfactorily 

completed. 

lAuttionty:  10  U.S.C  2136tl>|;  Pub  L  98-525) 

(21)  Remedial  course  The  term 
remedial  course"  means  a  course 


designed  to  overcome  a  denciency  at  the 
elementary  or  secondary  level  in  a 
particular  area  of  study,  or  a  handicap, 
such  as  in  speech. 

(Authority:  10  USC  2136(b|.  38  USC 
1691|a)(2):  Pub.  L.  98-525) 

(22)  Resident  training.  The  term 
"resident  training"  means — 

(i)  A  course  or  subject,  leading  to  a 
standard  college  degree,  offered  in 
residence  on  a  standard  quarter-  or 
semester-hour  basis; 

(il)  A  course  of  subject  leading  to  a 
standard  college  degree  at  the 
undergraduate  level  which  requires 
regularly  scheduled,  weekly  classroom 
or  laboratory  sessions  but  does  not 
require  them  in  sufficient  number  to 
meet  the  provision  of  paragraph  (23)(i) 
of  this  section. 

(iii)  A  course  or  subject  leading  to 
standard  college  degree  at  the 
undergraduate  level  which 

(A)  Would  qualify  as  a  course  under 
paragraph  (b)|22Hi)  of  this  section 
except  that  it  does  not  have  weekly 
class  instruction. 

(B)  Requires  pursuit  of  standard  class 
sessions  for  each  credit  at  a  rate  not  less 
frequent  than  every  2  weeks. 

(C)  Requires  monthly  pursuit  of  a  total 
number  of  standard  class  sessions 
which,  during  the  month,  is  required  by 
a  course  meeting  the  provisions  of 
paragraph  (b)(22)(i)  of  this  section. 

(D)  Is  considered  by  the  institution 
offering  it  as  fully  equivalent  to  a  course 
described  In  paragraph  (b)(22)(i]  of  this 
section  including  payment  of  tuition  and 
fees;  the  awardioR  of  academic  credit 
for  the  purpose  of  meeting  graduation 
requirements;  and  the  transfer  of  credits 
to  a  course  meeting  the  provision  of 
paragraph  (b)(22)(t)  of  this  section,  and 

(E)  Together  with  all  other  similar 
courses  offered  by  the  Institution  of 
higher  learning,  has  an  enrollment 
representing  less  than  50  percent  of 
persons  at  that  institution  receiving 
educational  assistance  under  either 
chapter  31.  32.  34.  35  or  36  of  title  38. 
United  States  Code. 

(iv)  The  hospital  or  ficldwork  phase  of 
a  course  with  the  objective  of  registered 
professional  nurse  or  registered  nurses, 
including  a  course  leading  to  a  degree  in 
nursing  when — 

(A)  The  hospital  or  Tieldwork  phase  of 
the  course  is  an  integral  part  of  the 
course. 

(B)  The  completion  of  the  hospital  or 
fieldwork  course  is  a  prerequisite  to  the 
successful  completion  of  the  course, 

(C)  The  student  remains  enrolled  in 
the  institution  of  higher  learning  during 
the  hospital  or  fieldwork  phase,  and 
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(D)  The  training  is  under  the  direct 
supervision  of  the  Institution  of  higher 
learning. 

(v)  The  clinical  training  portion  of  a 
course  leading  to  the  objective  of 
practical  nurse,  practical  trained  nurse, 
or  licensed  practical  nurse  when — 

(A)  The  clinical  training  is  o^ered  by 
an  affiliated  or  cooperating  hospital. 

(B)  I'he  student  is  enrolled  in  ar>d 
supervised  by  the  institution  of  higher 
learning  during  the  clinical  training,  and 

(C)  The  course  is  accredited  by  a 
nationally  recognized  accrediting 
agency  or  meets  the  requirements  of  the 
licensing  body  of  the  Slate  in  which  the 
institution  of  higher  learning  is  located. 

(vi)  An  off-campus  job  experience 
included  in  a  course  offered  by  an 
institution  of  higher  learning  is  resident 
training  only  if  the  course  is — 

|A)  Accredited  by  a  nationally 
recognized  accrediting  agency  or  is 
offered  by  a  school  that  is  accredited  by 
one  of  the  regional  accrediting  agencies: 

(B)  A  part  of  the  approved  curriculum 
of  the  institution  of  higher  learning; 

(C)  Directly  supervised  by  the 
institution  of  higher  learning; 

(D)  Measured  in  the  same  unit  as 
other  courses: 

(E)  Required  for  graduation:  and 

(F)  Has  a  planned  program  of 
activities  described  in  the  institution  of 
higher  learning's  official  publication 
which  is  approved  by  the  State 
approving  agency  and  which  is 
institutional  in  nature  as  distinguished 
from  training  on-the-job.  The  description 
shall  include  at  least  a  unit  subject 
description;  a  provision  for  an  assigned 
instructor  e  statement  that  the  planned 
program  of  activities  is  controlled  by  the 
institution  of  higher  learning,  not  by  the 
officials  of  the  job  establishment;  a 
requirement  that  class  attendance  un  at 
least  a  weekly  basis  be  regularly 
scheduled  lo  provide  for  interaction 
between  instructor  and  student:  a 
statement  that  appropriate  assignments 
are  required  for  completion  of  the 
course:  a  grading  system  similar  to  the 
system  used  for  other  resident  subjects 
(iffered  by  the  institution  of  higher 
learning;  and  a  schedule  of  time 
required  for  the  training  which 
demonstrates  that  the  student  shall 
spend  at  least  as  much  time  in 
preparation  and  training  as  is  normally 
required  by  the  institution  of  higher 
learning  for  its  other  resident  courses. 

[vii)  A  course  including  student 
teaching,  or 

(viii)  A  flight  training  course  when 
included  as  a  creditable  part  of  an 
undergraduate  course  leading  to  a 
standard  college  degree. 

[Authonty;  10  U.SC  2131(b);  Pub.  L  98-625) 


(23)  School,  educational  institution. 
institution.  The  terms  "school", 
"educational  institution",  and 
"institution"  mean  any  business  school, 
community  or  junior  college,  teachers' 
college,  college,  university  or  scientific 
or  technical  institution  which  confers 
undergraduate  degrees. 

lAutliority:  in  U.S.C.  2131(8):  Pub.  L  98-525) 

(24)  School  year.  The  term  "school 
year"  means  generally  a  period  of  2 
semesters  or  3  quarters  which  is  not  less 
than  30  nor  more  than  39  weeks  in  total 
length. 

lAulhority;  10  U.S.C.  2136(b):  Pub.  L  9ft-525J 

(25)  Standard  class  session.  The  term 
"standard  class  session"  has  the  same 
meaning  as  provided  in  §  21.4200(g)  of 
this  part. 

(Authority  10  use  2136(b).  38  U.S.C. 
ir88|c);Pub.  L9B-525) 

(26)  Standard  college  df^ree.  The  term 
"standard  college  degree"  has  the  same 
meaning  as  provided  in  $  21.4200(f^)  of 

this  part. 

(Aulhurily:  10  U.S.C-  2136(b).  38  U.S.C.  1788: 
Pub.  L  98-525) 

(27)  Stale.  The  term  "State**  has  the 
same  meaning  as  provided  in 

5  21.1021(c)  of  this  part. 

(Authoriiy:  38  U.SC  101(20);  Pub.  L  9B-525) 

(28)  Vocational  or  professional 
objective.  A  vocational  or  professional 
objective  is  one  that  leads  to  an 
occupation.  It  may  include  educational 
objectives  essential  to  prepare  for  the 
chosen  occupation,  but  not  include  any 
educational  objectives  beyond  the 
brichelor's  degree.  When  a  program  of 
education  consists  of  series  of  courses 
not  leading  to  an  educational  objective, 
these  courses  must  be  pursued  at  an 
institution  of  higher  learning  and  must 
be  required  for  attainment  of  a 
designated  vocational  or  professional 
objective. 

(Authority:  10  USC.  2131(b);  Pub.  l„  98-525) 

Claims  and  Applications 

§  21.7530    Applications,  ctaims  and 
Informal  claims. 

(a)  Apphcatiuns.  An  individuiil  must 
be  file  a  claim  for  educational 
assistance  with  the  VA.  The  claim  must 
in  the  form  prescribed  by  the 
Administrator. 

[Aiithoriiy:  10  U.S.C  2138(b|.  38  U.S,C.  Ui72. 
Puh  L  98-525) 

(b)  Informal  claim.  The  VA  will 
consider  any  communication  from  an 
individual,  an  authorized  representative 
or  a  Member  of  Congress  lo  be  an 
informal  claim  if  it  indicates  an  intent  lo 
apply  for  educational  assistance.  Upon 


receipt  of  an  informal  claim,  if  a  formal 
claim  has  not  been  filed,  the  VA  will 
provide  an  applicalion  form  lo  the 
claimant.  If  the  VA  receives  the 
application  form  within  one  year  from 
the  date  the  VA  provided  it.  the  VA  will 
consider  the  claim  to  have  been  Hied  on 
the  date  the  VA  received  the  informal 
claim. 

(Authority:  10  U.S.C  2136(b).  38  VS.C  ItJTl; 
Pub.  L  98-525) 

(c)  Enrollment  is  not  an  informal 
claim.  The  act  of  enrolling  in  an 
approved  school  does  not  in  itself 
constitute  an  informal  claim. 

(Aulhnnty.  10  U-S.C  2136(6).  38  U.S.C  1671; 
Pub.  L  98-525) 

(Information  collection  requtn.>menl8 
cunldined  in  paragraph  (a)  were  approved  by 
the  Office  of  Management  and  Budget  under 
Dontrol  numtier  2900-0154.) 

§21.7532    Time  limits. 

(a)  Scope  of  this  section.  The 
provisions  of  this  section  are  applicable 
to  original  applications,  formal  or 
informal,  and  lo  reopened  claims. 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C  1671; 
Pub.  L.  98-525) 

(b)  Failure  to  complete  claim.  The  VA 
will  consider  a  claim  to  be  abandoned 
when  the  VA  requests  evidence  in 
cotmeclion  with  the  claim,  and  the 
claimant  does  not  furnish  the  evidence 
within  one  year  of  the  date  of  the 
request.  After  the  expiration  of  one  year, 
the  VA  will  not  take  further  action 
unless  a  new  claim  is  received. 

(Authorttv:  10  U.S.C  2136(b).  38  US.C.  1671: 
Pub.  L  98-525) 

(c|  New  Claim.  When  a  claim  has 
been  abandoned,  the  VA  will  consider 
any  subsequent  communication  which 
meets  the  requirements  of  an  informal 
claim  to  be  a  new  claim.  The  VA  will 
consider  the  date  of  receipt  of  the 
subsequent  communication  to  be  the 
date  of  the  new  claim. 

(Aulhurily:  10  U.S.C.  Z136(b).  38  US.C,  1671: 
Pub-  L  98-325) 

(d)  Failure  to  furnish  form  or  notice  of 
time  limit.  Failure  by  the  VA  to  furnish 
the  reservist  any  form  or  information 
concerning  the  right  to  file  a  claim  or  to 
furnish  notice  of  the  lime  limit  for  the 
filing  of  claim  or  for  the  completion  of 
any  action  required  will  not  extend  the 
periods  allowed  for  these  actions. 

(Authority:  10  U.S.C  2136(b).  38  U.SC  1B71. 
Pub.  L.  98-525) 

(ej  Time  limit  for  filing  a  claim  for  an 
entended  period  of  eligibility.  A  claim 
for  an  extended  period  of  eligibility  as 
described  in  §  21.7551  of  this  part  must 
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be  received  by  the  VA  by  the  ialer  of  the 
following  dates: 

(1)  One  ycHf  from  the  dare  on  which 
Ihe  reservists  orif{inal  period  of 
eligibihty  ended. 

(2)  One  ye;ir  from  the  Idst  dale  on 
v\hich  the  reser\'ist'8  physical  or  mental 
disability  ceased  to  prevent  him  or  her 
from  beginning  or  resuming  the 
reservist's  chosen  program  of  education. 

(Authority  10  U.S-C  2133(bH21:  Pub  L  9ft- 
525) 

Eli°ibtlit> 

9  21.7540    Eligibtttty  for  educaUonal 
assistance. 

i)|  Establishing  eligibility.  Except  as 
pru\  iiied  in  parngraph  (b)  of  this  section, 
an  individual  is  determined  by  the 
Armed  Forces  to  be  ehgible  for 
educational  assistance  as  provided  in 
§§21.7636  and  21.7639  of  this  part  when 
he  or  she — 

( 1 )  Durmj!  the  period  beginning  on  July 
1.  1985  and  ending  on  June  30.  1988 — 

(i)  Enlists,  reenlists.  or  extends  an 
enlistment  as  a  Reserve  for  service  in 
the  Selected  Reserve  so  that  the  total 
penod  of  obligated,  service  Is  at  least 
six  years  from  the  point  of  the 
enlistment,  reenlislmenl  or  extension,  or 

(ii)  Is  appointed  as,  or  is  semng  as.  a 
resen'e  officer  and  agrees  to  ser\'e  in  the 
Selected  Reseni-e  for  a  period  of  not  less 
than  six  years  in  addition  to  any  other 
period  of  obligated  service  in  the 
Selected  Resen-e  to  which  the  person 
may  be  subject; 

(2)  Before  completing  the  initial  active 
duty  for  training  receives  a  secondary 
school  diploma  (or  an  equivalency 
cerlificate); 

(>1)  Completes  his  or  her  initial  period 
of  active  duty  for  training; 

(4)  Completes  180  days  service  in  the 
Selected  Reserve;  and 

[5]  Is  participating  satisfactorily  in  the 
Selected  Reserve. 
(Authoniy:  10  U-S.C.  2132:  Pub.  L  ?»fl-6Z51 

(b)  Limitations  on  establishing 
eligibility.  (1)  Even  if  the  requirements 
of  paragraph  (a)  of  this  section  are  met. 
none  of  the  following  individuals  can  be 
provided  educational  assistance  under 

10  U-S.C.  ch.  106  unlets  he  or  she  elects 
to  waiver  benefits  under  38  U.S.C.  ch. 
30: 

(i)  A  reser\ist  who  is  eligible  for  basic 
educational  assistance  provided  under 
38  U.S.C.  ch  30.  and  has  established 
eligibility  to  that  assistance  pariluHy 
through  service  in  the  Selected  Reserve. 

(ii)  A  member  of  the  National  (iuard 
or  Air  National  Guard  who  has 
established  eligibility  for  basic 
educational  assistance  provided  under 
38  U.S.C  ch.  30  through  activation  under 


a  provision  of  law  other  than  32  U.S.C. 
316.  502,  503.  504  or  505.  or 

(ni)  An  individual  who  is  receiving 
financial  (scholarship)  assistance  under 
section  2107.  title  10.  U.S.  Code,  as 
Members  of  Ihe  Senior  Reserve  Officers' 
Training  Corps  Program 

(2)  An  individual  who  has  established 
eligibility  for  basic  educational 
assistance  under  38  U.S.C.  ch.  30  solely 
through  service  on  active  duly  may 
establish  eligibility  for  educational 
assistance  under  10  U  S.C.  ch.  106  by 
meeting  Ihe  requirements  of  paragraph 
(a)  of  this  section. 

(Authority:  10  U.SC.  2132(d).  2134;  Pub,  L  !W- 
S2S) 

§21.7550    Ending  dates  of  ellglbtHty. 

(a)  Time  limit  on  ehgibility.  Except  as 
provided  in  §  21.7551  and  paragraph  (b) 
of  this  section,  a  reservist's  period  of 
eligibility  expires  efTcctive  the  earlier  of 
the  following  dates: 

(1)  The  last  day  of  the  10-year  period 
beginning  on  the  date  Ihe  reservist 
becomes  eligible  for  educational 
assistance:  or 

(2)  The  dale  the  reservist  Is  separated 
from  the  Selected  Reserve. 
(Authority:  10  tf.S.C  2133:  Pub- 1-  9«-525| 

(b)  Completion  of  term  of  program.  (1) 
If  a  reservist  is  enrolled  in  an 
educational  institution  regularly 
operated  on  the  quarter  or  semester 
system,  and  the  reservist's  period  of 
ctigibilily  as  defined  in  paragraph  (a)  of 
this  section  would  expire  during  a 
quarter  or  semester,  the  period  of 
eligibility  shall  be  extended  to  the  end 
of  Ihe  quarter  or  semester. 

(2)  If  a  reservist  is  enrolled  in  an 
educational  institution  not  regularly 
operated  on  the  quarter  or  semester 
system,  and  the  reservists  period  of 
eligibility  as  defined  in  paragraph  (a)  of 
this  section  would  expire  after  a  major 
portion  of  the  course  is  completed,  the 
period  of  eligibility  shall  be  extended 
until  the  earlier  of  the  following  occurs; 
(i)  The  end  of  the  course,  or 
(ii)  12  weeks  from  the  dale  on  which 
the  reservist's  eligibility  otherwise 
would  have  expired. 
(Authority:  10  U.SC.  2i:i3tb)(ll;  Pub.  L  9ft- 

§21.7551    Extended  period  of  eligibility 

(a)  Penod  ofeiigihiJity  may  be 
extended.  The  VA  shall  grant  an 
extension  of  a  delimiting  period 
determined  by  S  21.7&50(a)(l)  of  this  part 
provided: 

(1)  The  individual  applies  for  an 
extension  within  the  time  period 
specified  in  1 21.7532|e)  of  this  part. 

(2)  The  individual  was  prevented  from 
initiating  or  completing  the  chosen 


program  of  education  within  the 
otherwise  applicable  eligibihty  period, 
because  of  a  physical  or  mental 
disability,  which  is  not  Ihe  result  of  the 
reservist's  own  willful  misconduct,  and 
which  was  incurred  in  or  aggravated  by 
service  in  the  Selected  Reserve- 
Evidence  must  establish  that  such  a 
program  of  education  was  medically 
infcasible.  The  VA  will  not  grant  a 
reservist  an  extension  for  a  period  of 
disability  which  was  30  days  or  less 
unless  the  evidence  establishes  thai  the 
reservist  was  prevented  from  enrolling 
or  reenrolhng  in  the  chosen  program,  or 
was  forced  to  discontinue  attendance, 
because  of  the  short  disability. 

(Authority:  10  U.S  C  2133(b)(2).  38  US  C 
1431|d):  Pub.  L98-S2S) 

(b)  Commencing  date.  The  reservist 
shall  elect  Ihe  commencing  dale  of  an 
extended  period  of  eligibility.  The  dale 
chosen — 

(1)  Musi  be  on  or  after  the  original 
date  of  expiration  of  eligibility  as 
determined  by  S  Z1.7550(a)(l)  of  this 
part,  and 

(2)  Must  either  be — 

(i)  On  or  before  the  90th  day  following 
the  date  on  which  the  reservist's 
application  for  an  extension  was 
approved  by  the  VA  if  the  reservist  is 
training  during  Ihe  extended  period  of 
eligibility  in  a  course  not  organized  on  a 
term,  quarter  or  semester  basis,  or 

(ii)  On  or  before  the  first  day  of  a 
term,  quarter  or  semester  within  an 
ordinary  school  year  following  the  90th 
day  after  the  reservist's  application  for 
an  extension  was  approved  in  the  VA,  if 
the  reservist  is  Iratning  during  the 
extended  period  of  eligibility  in  a  course 
organized  on  a  term,  quarter  or  semester 
basis. 

(Authority:  10  U.S.C  2133tb)(2).  38  U.SC 
1431(d):  Pub  L  98-525) 

(c)  Length  of  e.x  tended  period  of 
eligibility.  A  reservist's  extended  period 
of  eligibility  shall  be  for  the  length  of 
time  that  the  reservist  was  prevented 
from  initiating  or  completing  his  or  her 
chosen  program  of  education,  except 
that  ii  must  end  when  the  reservist  is 
separated  from  the  Selected  Reserve- 
The  VA  shall  determine  the  length  of 
time  Ihe  reservist  was  prevented  from 
initiating  or  completing  his  or  her 
chosen  program  of  education  as  follows: 

(1|  If  the  reservist  is  in  training  in  a 
course  organized  on  a  term,  quarter  or 
semester  basis,  his  or  her  extended 
period  of  eligibility  shall  contain  the 
same  number  of  days  as  the  number  of 
days  from  the  dale  during  the  reservist's 
original  eligibility  period  ihat  his  or  her 
training  became  medically  infcasible  to 
the  earliest  of  the  following  dates: 
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(i)  The  commencing  date  of  the 
ordinary  term,  quarter  or  semester 
following  the  day  the  reservist's  training 
became  medically  infeasible. 

(ii)  The  last  date  of  the  reservist's 
delimiting  date  as  determined  by 
5  21-7550(a)(l)  of  this  part,  or 

(iii)  The  date  the  reservist  resumed 
training. 

(2]  If  the  reservist  is  training  in  a 
course  not  organized  on  a  term,  quarter 
or  semester  basis,  hia  or  her  extended 
period  of  eligibility  shall  contain  the 
same  number  of  days  as  the  number  of 
days  from  the  date  during  the  reservist's 
original  delimiting  period  that  his  or  her 
training  became  medicjilly  infeasible  to 
the  earlier  of  the  following  dales: 

(i)  The  date  the  reservist's  training 
became  medically  feasible,  or 

(ii)  The  reservist's  delimiting  date  as 
determined  by  §  21.7550(a)(l}  of  this 
part. 

(Auihnriiy:  10  U.S.C  2133{b)(21.  38  l5s.C 
1431(d);  Pub.  L  98-525) 

Entitlement 

§21.7570    EntltlemenL 

Each  reservist  is  entitled  to  a 
maximum  of  36  months  of  educational 
assistance  (or  its  equivalent  in  part-time 
educational  assistance)  under  this 
program,  but  is  also  subiect  to  the 
provisions  of  §  21.4020  (a)  and  (b)  of  this 
part. 

(Authority:  10  U.S.C  2131(c):  Pub.  L  98-525) 

§21.757«    EntWen>ent  ctwges. 

(a)  Overvieiv  The  VA  will  make 
charges  against  entitlement  as  stated  in 
this  section.  Charges  are  based  upon  the 
principle  that  a  reser\*ist  who  trains  full 
time  for  one  day  should  be  charged  one 
day  of  entitlement 

(Authority:  10  U.&C.  2133(cK2l,  Pub-  L  88- 

525] 

(b)  Determining  entitlement  charge. 
(1)  The  VA  will  make  a  charge  against 
entitlement — 

(i)  On  the  basis  of  total  elapsed  time 
(one  day  for  each  day  or  part  of  a  day  of 
pursuit  for  which  the  reservist  is  paid 
educational  assistance)  if  the  reservist  is 
pursuing  the  program  of  education  on  a 
full-time  basis). 

(ii)  On  the  basis  of  a  proportionate 
rate  of  elapsed  time,  if  the  reservist  is 
pursuing  the  program  of  education  on  a 
three-quarter  or  one-half-time  basis. 

(2)  file  VA  will  compute  elapsed  time 
from  the  commencing  date  of  the  award 
of  educational  assistance  to  date  of 
discontinuance.  If  the  reservist  changes 
his  or  her  training  time  after  the 
commencing  date  of  enrollment,  the  VA 
will 


(i)  Divide  the  enrollment  period  into 
separate  periods  of  lime  during  which 
the  rescr\'ist's  training  time  remains 
constant,  and 

(ii)  Compute  the  elapsed  time 
separately  for  each  time  period. 

(Autborily:  10  US.C  213Hc);  Pub.  L  98-525) 

(c)  Overpayment  cases.  The  VA  will 
make  a  charge  against  enliliement  for  an 
overpayment  only  if  the  overpayment  is 
discharged  in  bankruptcy:  is  waived  and 
is  not  recovered;  or  is  compromised. 

(1 )  If  the  overpayment  is  discharged  in 
bankruptcy  or  is  waived  and  is  not 
recovered,  the  charge  against 
entitlement  will  be  at  the  appropriate 
rale  for  the  elapsed  period  covered  by 
the  overpayment  (exclusive  of  interest, 
administrative  costs  of  collection,  court 
costs  and  marshal  fees}. 

(2)  If  the  overpayment  is  compromised 
and  the  compromise  offer  is  less  than 
the  amount  of  interest,  administrative 
costs  of  collection,  court  costs  and 
marshal  fees,  the  charge  against 
entitlement  will  be  at  the  appropriate 
rale  for  the  elapsed  penod  covered  by 
the  overpayment  (exclusive  of  interest. 
administrative  costs  of  collection,  court 
costs  and  marshal  fees). 

(3)  If  the  overpayment  is  compromised 
and  the  compromise  offer  is  equal  to  or 
greater  than  the  amount  of  interest 
administrative  costs  of  collection,  court 
costs  and  marshal  fees,  the  charge 
against  entitlement  will  be  determined 
by- 

(i)  Subtracting  from  Ihe  sum  paid  in 
the  compromise  offer  the  amount 
attributable  to  interest,  administrative 
costs  of  collection,  court  costs  and 
marshal  fees. 

(li)  Subtracting  the  remaining  amount 
of  the  overpayment  balance  determined 
in  paragraph  (cl(3)(i)  of  this  section  from 
Ihe  amount  of  the  original  overpayment 
(exclusive  of  interest,  administrative 
costs  of  collection,  court  costs  and 
marshal  fees), 

(iii)  Dividing  the  result  obtained  in 
paragraph  (c)(3)(i)  of  this  section  by  the 
amount  of  the  original  overpayment 
(exclusive  of  interest,  administrative 
costs  of  collection,  court  costs  and 
marshal  fees),  and 

(Iv)  Multiplying  the  percentage 
obtained  in  paragraph  (c)(3)(iii)  of  this 
section  by  the  amount  of  the  entitlement 
otherwise  chargeable  for  the  period  of 
the  original  overpayment. 

(Authority:  10  U.S.C  2133(c);  Pub-  L  98-525) 

(d)  Interruption  to  conserve 
entitlement.  A  reservist  may  not 
interrupt  a  certified  period  of  enrollment 
for  the  purpose  of  conserving 
entitlement.  An  institution  of  higher 
learning  may  not  certify  a  period  of 


enrollment  for  a  fractional  part  of  the 
normal  term,  quarter  or  semester  if  Ihe 
reservist  is  enrolled  for  the  entire  term, 
quarter  or  semester.  The  VA  will  make  a 
charge  for  the  entire  period  of  certified 
enrollment,  if  the  reservist  is  otherwi«ip 
eligible  for  educational  assistance, 
except  when  educational  assistance  is 
interrupted  under  any  of  the  following 
conditions: 

(1)  Enrollment  is  terminated: 

(2)  The  reservist  cancels  his  or  her 
enrollment,  and  does  not  negotiate  an 
educational  assistance  check  for  any 
part  of  the  certified  period  of  enrollment: 

(3)  The  reservist  interrupts  his  or  her 
enrollment  at  the  end  of  any  term, 
quarter  or  semester  within  the  certified 
period  of  enrollment,  and  does  not 
negotiate  a  check  for  educational 
assistance  for  the  succeeding  terra, 
quarter  or  semester  and 

(4)  The  reservist  requests  intrrrupiion 
or  cancellation  for  any  break  when  an 
institution  of  higher  learning  whs  closod 
during  a  certified  period  of  enrollment. 
and  the  VA  continued  payments  under 
an  established  policy  based  upon  an 
Executive  Order  of  the  President  or  an 
emergency  situation.  In  such  a  case 
entitlement  will  be  restored  unless  the 
reservist  negotiated  a  check  for 
educational  assistance  for  the  certified 
period  and  does  not  repay  the  amount 
received. 

(Authority:  10  USC  2133(c):  Pub  L  96-525) 

Counseling 

§  21.7500    Coun»eUr>9. 

A  reservist  may  receive  counseling 
from  the  VA  before  beginning  training 
and  during  training. 

(a)  Purpose.  The  purpose  of 
counseling  is — 

(1)  To  assist  in  selecting  an  obiective; 

(2)  To  develop  a  suitable  program  of 
education; 

(3)  To  select  an  institution  of  higher 
learning  appropriate  for  the  educational 
or  training  objective; 

(4)  To  resolve  any  personal  problems 
which  are  likely  to  interfere  with  the 
successful  pursuit  of  a  program:  and 

(51  To  select  an  employment  objective 
for  the  reservist  that  would  be  likely  to 
provide  the  reservist  with  satisfactory 
employment  opportunities  in  light  of  his 
or  personal  circumstances. 

(Authority:  38  U.S.C  2136(b).  1633;  Pub,  L  B8~ 
525] 

(b)  Counseling  not  required. 
Counseling  never  is  required  for  those 
individuals  eligible  for  educational 
assistance  established  under  10  U.S.C. 
ch.  106. 
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(Authority- 10  U.S.C  2136(b|.  1863:  Pub.  L.  98- 
S2S) 

( c )  ,4  vai /ability  of  counseling. 
Counseling  is  available  For 

(1)  Ident!fyin«and  removing  reasons 
for  academic  difficulties  which  may 
result  in  interruption  of  discontmuance 
uf  tftiininfi!.  or 

12)  Considering  chdnges  in  career 
pidns  and  makmg  sound  decisions  about 
the  changes. 

(Authanty:  10  U.S.C.  2136(b|.  1863;  Pub.  L  96- 

535) 

(d)  Requested  counseling.  The  VA 
shall  provide  counseling  as  needed  for 
the  purposes  identified  in  paragraphs  (a) 
i?nd  (c)  of  this  section  upon  request  of 

the  reservist.  The  VA  shall  take 
appropnate  steps  (including  individual 
notificdiion  where  feasible)  to  acquaint 
reser\  ists  with  the  availability  and 
advantages  of  counseling  services. 

(Aulhonty:  10  U  S.C.  2136(b),  36  U.S.C.  1663: 

Pub.  L  98-525) 

§  21.7603    Travel  expenset. 

The  VA  will  not  pay  for  any  costs  of 
travel  lo  and  from  the  place  of 
counseling  for  anyone  who  requests 
counseling  under  10  U.S.C  ch.  106. 
(Aulhontyr38US.C.ni] 

Programs  of  Education 

§  21.7610    Selection  of  a  pfoflram  of 
e<fucatton. 

(a  J  Generoi  requirement.  An 

individual  must  be  pursuing  an 
approved  proeram  of  education  in  order 
to  receive  educational  assistance. 

(Authority:  10  U  S-C  2131;  Pub.  L  96-525) 

(b)  Approval  of  a  program  of 
education.  The  VA  will  approve  a 
program  of  education  selected  by  a 
rRser\ist  for  payment  of  educational 
rtssistdnr.e  under  10  U.S.C.  ch.  106  if — 

(1;  The  program  accords  with  the 
definition  of  a  program  of  education 
found  in  §  21.7520(b)(17)  of  this  part, 

(2)  It  has  an  educational,  professional 
or  votaiion.ii  objective  (as  defined  in 
§§  21-7520(b)  [7)  and  [2fi]  of  this  purt), 
and 

(3)  The  courses  and  subjects  in  the 
program  are  approved  for  VA  purposes 
as  provided  in  $  31.7720  of  this  part. 

(4}  The  reservist  is  not  already 
qualified  for  the  objective  of  the 
program. 

(Authority;  10 use.  2136(b).  1671;  Pub.  L 
98-525) 

§21.7612    Programs  of  education 
combining  two  or  more  types  of  courses 

An  approved  program  may  Lunaist  of 
courses  offered  by  two  institutions  of 
higher  learning  concurrently,  or  courses 


offered  through  class  attendance  and  by 
television  concurrently.  An  Institution  of 
higher  teaming  may  contract  the  actual 
training  to  another  institution  of  higher 
learning,  provided  the  course  is 
approved  by  the  State  approving  agency 
having  approval  jurisdiction  of  the 
institution  of  higher  learning  which 
actually  provides  the  training. 

(a)  Concurrent  enrollment.  When  a 
reservist  cannot  schedule  his  or  her 
complete  program  at  one  institution  of 
higher  learning,  the  VA  may  approve  a 
program  of  concurrent  enrollment.  When 
requesting  such  a  program,  the  reservist 
must  show  that  his  or  her  complete 
program  of  education  is  not  available  al 
the  institution  of  higher  learning  In 
which  he  or  she  will  pursue  the  major 
portion  of  his  or  her  program  (the 
primary  institution  of  higher  learning),  or 
that  it  cannot  be  scheduled  within  (he 
period  in  which  he  or  she  plans  lo 
complete  his  or  her  program. 

I  Aulborily:  10  U.S.C.  2136(b);  36  U  SC 
17fl0(g);  Pub,  L  98-525) 

(b)  Television.  In  determining  whether 
a  reservist  may  pursue  part  of  a  program 
of  education  under  10  U.SC  ch.  106  by 
television,  the  VA  will  apply  the 
provisions  of  §  21.4233(c)  of  this  part  in 
the  same  manner  as  they  are  applied  In 
making  similar  determinations  for 
people  training  under  38  U.S.C.  ch,  34. 

lAuthorityr  10  U.S.C.  2138(b|.  38  US  C 
1673(C);  Pub  L  98^525) 

§21.7614    Change  of  program. 

In  determining  whether  a  reservist 
may  change  his  or  her  program  of 
education  under  10  U.S.C.  ch.  106.  the 
VA  will  apply  the  provisions  of 
§  21.4234  of  part  in  the  same  manner  as 
they  are  applied  m  making  similar 
determinations  for  veterans  training 
under  38  U-S.C.  ch.  34. 

(Authority:  10 US C  2136(b|. 3S U.S.C  1791; 
Piib  L  96-525) 

Courses 

§21-7620    Courses  tncHxlod  tn  programs 
of  education. 

(aj  General.  Generally,  the  VA  will 
approve,  and  will  authorize  payment  of 
educational  assistance  for  the  reser\-ist'a 
enrollment  in  any  course  or  subject 
which  a  State  approvmg  agency  has 
approved  as  provided  in  S  21.7720  of  this 
part,  and  which  forms  a  part  of  a 
program  of  education  as  defined  in 
5  21.7520(n)  of  this  part.  Restrictions  on 
this  general  rule  are  slated  in  the  other 
paragraphs  in  this  section  and  in 
§  21.7722(b)  of  this  part,  however. 

(Authority:  10  U.S  C.  2131:  Pub.  L  98-525) 

(b)  Flight  training.  The  VA  may  pay 
educational  assistance  for  a  flight 


training  course  only  if  the  course  is 
offered  at  an  Institution  of  higher 
teaming  toward  a  standard  college 
degree  the  reservist  is  pursuing 

(Aurhonty:  10  U.aC.  2131(c)(1);  Pub.  L  96- 
525) 

(c)  Independent  study.  The  VA  will 
pay  educational  assistance  for  an 
enrollment  tn  a  course  or  subject  offered 
by  independent  study  only  if — 

(1)  The  reservist  is  concurrently 
enrolled  in  at  least  one  course  or  subject 
offered  by  resident  training  during  the 
entire  period  for  which  payment  is  being 
made  for  independent  study: 

(2)  The  independent  study  course  or 
subject  leads  lo  a  standard  college 
degree;  and 

(3)  The  combined  training  time  for  the 
courses  is  at  least  one-half-time  training. 
See  \  21.7639(6)  of  this  part. 

(Authority:  10  U^.C  2136(b).  36  U.&C 
1788(b);  Pub-  L  96-525) 

S  21.7622    Courses  precluded. 

(a)  Unapproved  courses.  The  VA  will 
not  pay  educational  assistance  for  an 
enrollment  in  any  course  which  has  not 
been  approved  by  a  State  approving 
agency  or  by  the  VA  when  that  agency 
acts  as  a  State  approving  agency.  The 
VA  will  not  pay  educational  as.ilslance 
for  a  new  enrollment  in  a  course  when  a 
State  approving  agency  has  suspended 
the  approval  of  the  course  for  new 
enrollments,  nor  for  any  period  within 
any  enrollment  after  the  date  that  the 
Stale  approving  agency  disapproves  a 
course.  See  §  21.7720  of  this  part. 

(Authority:  10  U  S.C  2136(b).  38  U.S.C  1772; 
Pub  L  96-625) 

(b)  Courses  not  part  of  a  program  of 
education.  The  VA  will  not  pay 
educational  assistance  for  an  enrollment 
in  any  course  which  is  not  part  of  a 
program  of  education. 

(Aulhoriiy:  36  US  C  2131;  Pub.  L  96-625) 

(c)  Erroneous,  deceptive,  misleading 
practices.  The  VA  will  not  pay 
educational  assistance  for  an  enrollment 
in  any  course  offered  al  an  institution  of 
higher  learning  which  uses  advertising, 
sales,  or  enrollmenl  practices  which  are 
erroneous,  deceptive  or  misleading  by 
actual  statement,  omission  or  intimation. 
The  VA  will  apply  the  provisions  of 

S  21.4252(h)  of  this  part  in  making  these 
decisions  with  regard  to  enrollments 
under  10 U.SC.  ch.  106  in  the  same 
manner  provided  in  making  similar 
decisions  with  regard  lo  enrollments 
under  38  U.S.C  ch,  34. 

(Authority:  10  U.S.C.  21,T8(b).  36  U.SC  1798: 
Pub.  L  96-525) 
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{il\A  vocational  and  rvcreational.  ( 1 ) 
The  VA  will  not  pay  educational 
assistance  for  an  enrollment  In  any 
course — 

(i)  Which  is  avocational  or 
recreational  in  character,  or 

(ii)  The  advertising  for  which  contains 
significant  avocational  or  recreational 
themes. 

(2)  The  VA  presumes  thai  the 
following  courses  are  avocational  or 
recreational  in  character  unless  the 
reservist  justifies  their  pursuit  tcj  the  VA 
as  provided  tn  paragraph  (3)  of  this 
section.  The  courses  are: 

(i)  Any  photography  course  or 
entertainment  course;  or 

(ii)  Any  music  course,  instrumental  or 
vocal,  public  speaking  course,  or  course 
in  dancing,  sports  or  athletics,  such  as 
horseback  riding,  swimming,  fishing, 
skiing,  golf,  baseball,  tennis,  bowling. 
sports  officiating,  or  other  sport  or 
athletic  courses,  except  courses  of 
applied  music,  physical  education,  or 
public  speaking  which  are  offered  by 
institutions  of  higher  learning  for  credit 
as  an  integral  part  of  a  program  leading 
to  an  educational  objective;  or 

(iii)  Any  other  type  of  course  which 
the  VA  determines  to  be  avocational  or 
recreational. 

(3)  To  overcome  a  presumption  that  a 
course  is  avocational  or  recreational  in 
character,  the  reser\ist  must  establish 
that  the  course  will  be  of  bona  fide  use 
in  the  pursuit  of  his  or  her  present  or 
contemplated  business  or  occupation. 

(Authority:  10  U.S.C  2136(b).  38  US C. 
1673(d);  Pub.  L  96-525) 

(e)  Mitigating  circumstances.  The 
reservist  is  not  entitled  to  receive 
payment  of  educational  assistance  from 
the  VA  for  a  course  from  which  the 
reservist  withdraws  or  receives  a 
nonpunitive  grade  which  is  not  used  In 
computing  the  requirements  for 
graduation  unless — 

(1)  There  are  mitigating 
circumstances,  and 

(2)  The  reservist  submits  the 
circumstances  in  writing  to  the  VA 
within  1  year  from  the  date  the  VA 
notifies  the  reservist  that  he  or  she  must 
submit  the  mitigating  circumstances. 

(Authority:  10  U.S  C.  2136(b).  38  U.S.C 
1780(a);  Pub  L  98-525) 

(f)  Other  courses.  The  reserv-ist  is  not 
entitled  lo  receive  payment  of 
educational  assistance  from  the  VA 
for — 

(1)  An  enrollment  in  a  course  leading 
to  any  degree  or  certificate  above  the 
baccalaureate  level. 

(2)  An  enrollment  in  a  course  not 
offered  by  an  institution  of  higher 
learning. 


(3)  An  audited  course  (see  S  214252(1) 
of  this  pari), 

(4)  New  enrollments  in  a  course 
during  periods  when  approval  has  been 
suspended  by  a  State  approving  agency. 

(5}  Certain  courses  being  pursued  by 
nonmatriculated  students  as  provided  in 
§21.4252(1)  of  this  part. 

(6)  Enrollment  in  a  course  pursued 
after  the  reservist  has  completed  the 
course  of  instruction  required  for  the 
award  of  a  baccalaureate  degree  or  the 
equivalent  evidence  of  completion  of 
study. 

(7)  Correspondence  courses, 

(8)  An  enrollmenl  in  a  course  offered 
by  a  proprietary  school  when  the 
reservist  is  an  official  of  the  school 
authorized  to  sign  certificates  of 
enrollment  or  monthly  certificates  of 
attendance  under  10  U.S.C.  ch.  106.  an 
owner  or  an  operator,  or 

(9)  A  new  enrollment  in  a  course 
which  does  not  meet  the  veteran- 
nonveteran  ratio  requirement  as 
computed  under  §  21.4201  of  this  part. 

(Authonty:  10  U.S.C  2131(0).  2136ib);  38 
use.  1772(a),  17a0(a):  Pub.  L  96-525) 

§  21.7624    Overcharges*restricttona  on 
enrollments. 

|a|  Overcharges.  The  VA  may 
disapprove  en  institution  of  higher 
learning  for  further  enrollments,  when 
the  institution  of  higher  learning  charges 
or  receives  from  a  reservist  tuition  and 
fees  that  exceed  the  established  charges 
which  the  institution  of  higher  learning 
requires  from  similarly  circumstanced 
nonreservists  enrolled  in  the  same 
course. 

(Authority:  10  US.C.  2136(b).  38  U.S.C  1790; 
Pub.  L  98-525) 

(b)  Restriction  on  enrollments.  In 
determining  whether  restrictions  on 
approval  of  enrollments  should  exist  at 
an  institution  of  higher  learning,  the  VA 
will  apply  the  provisions  of  §  21.4202(bl 
of  this  part  in  the  same  manner  as  Ihey 
are  applied  in  the  administration  of  38 
U.S.C.  34  and  36. 

(Authority:  10  U.SC.  2138(b),  38  U.S.C 
1790(b);  Pub.  L  96-525) 

Payments — Educational  Assistance 

§21.7630     Educational  asststance. 

The  VA  will  pay  educational 
assistance  pursuant  lo  10  U.S.C.  ch  106 
to  an  eligible  reservist  while  he  or  she  Is 
pursuing  approved  courses  in  a  program 
of  education  at  the  rates  specified  in 
§21.7636  and  §21.7639. 
(Authonty  10  USC  2131(b);  Pub.  L  98-525) 

§21.7631    Commencktg  dates. 

The  commencing  date  of  an  award  or 
increased  award  of  educational 


assistance  will  be  determined  under  this 
section. 

(a)  Entrance  or  reentrance  including 
training  time  change,  change  of  program 
or  educational  institution.  When  an 
eligible  reservist  enters  or  reenters  into 
training  or  increases  his  or  her  rate  of 
training,  the  commencing  date  of  his  or 
her  award  of  educational  assistance 
shall  be  the  latest  of  the  following 
dates — 

(1)  The  date  the  institution  of  higher 
learning  certifies  under  paragraph  (b)  or 
(c)  of  this  section. 

(2)  The  dale  one  year  before  the  date 
the  VA  receives  the  reservist's 
application  or  enrollment  certification, 
whichever  is  later.  (See  §  21.7532  of  this 
part.) 

(3)  The  effective  date  of  the  approval 
of  the  course,  or  one  year  before  the 
date  the  VA  receives  the  approval 
notice,  whichever  is  later. 

(4)  The  date  of  reopened  application 
under  paragraph  (d)  of  this  section. 

(Authority:  10  U.SC  2136(b).  38  U.SC.  1772: 
Pub.  L.  98-525) 

(b)  Certification  by  the  institution  of 
higher  learning — the  course  or  subject 
leads  to  a  standard  college  degree.  (1) 
When  the  student  enrolls  in  any  course 
or  subject  other  than  one  described  in 
paragraph  (b)  (2)  and  (3)  of  this  section. 
the  commencing  date  of  the  award  or 
increased  award  of  educational 
assistance  will  be — 

(i)  The  date  of  registration  in  the  term. 
quarter  or  semester. 

(ii)  The  dale  of  reporting  when  the 
individual  is  required  by  the  published 
standards  of  the  educational  Institution 
lo  report  in  advance  of  registration. 

(2)  When  the  student  enrolls  In  a 
resident  course  or  subject  leading  to  a 
standard  college  degree  and  the  first 
day  of  classes  does  not  occur  before  the 
end  of  the  first  regularly  scheduled 
calendar  week  of  classes  during  a  term, 
quarter  or  semester,  the  commencing 
date  of  the  award  or  increased  award  of 
educational  assistance  will  be  the  first 
day  of  classes. 

(3)  When  the  student  enrolls  in  a 
resident  course  or  subject  leading  to  a 
standard  college  degree  and  the  first 
day  of  classes  is  more  than  14  days  after 
the  date  of  registration,  the  commencing 
date  of  the  award  or  the  increased 
award  of  educational  assistance  will  be 
the  first  day  of  classes. 

[Aulhontv:  38  U.S  C  1414. 1423:  Pub.  L  98- 
525) 

(c)  Certification  by  institution  of 
higher  learning-course  does  not  lead  to 
a  standard  college  degree.  When  a 
reservist  enrolls  in  a  course  not  leading 
to  a  standard  college  degree,  '.he 
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commencing  date  of  the  award  of 
educational  assistance  shall  be  the  first 
[idle  of  the  resemst's  class  attendance. 
lAulhonty:  38  VS.C  1414. 1423:  Pub.  L  98- 

(d)  Reopened  application  after 
abandonment  (§21.7532).  When  the 
reservist  reopens  his  or  her  claim  after 
dbdndoning  it.  the  commencing  date  of 
the  award  of  educational  assistance 
shall  be  the  date  the  VA  receives  the 
reserviafs  application  or  enrollment 
certificate,  whichever  is  later 

(Authority:  10  U-S  C  2136(b).  38  U-SC.  1671; 
[^lb  L  9»-«2S) 

|e)  Liberolizing  laws  and  VA  issues. 
When  a  liberalizing  law  or  VA  issue 

affects  the  commencing  date  of  a 
reservist's  award  of  educational 
assistance,  that  commencing  date  shall 
be  in  accordance  with  facts  found,  but 
not  earlier  than  the  effective  date  of  the 
act  or  administrative  issue. 

(Authority:  38  UAC.  3012(6}.  3013:  Pub.  L  98- 
5ZS| 

(0  Individuals  in  a  penal  institution.  If 
.1  reser\'ist  is  paid  a  reduced  rate  of 
educational  assistance  under  {  21.7639 
fd).  fe).  (f).  (g)  and  (h)  of  this  section,  the 
r.^te  will  be  increased  or  assistance  will 
commence  efTective  the  earlier  of  the 
fallowing  dates; 

n)  The  date  the  tuition  and  fees  are 
no  longer  being  paid  under  another 
Ffderdl  program  or  a  State  or  local 
prr?aram,  or 

'21  The  Hate  of  the  release  from  the 
pr;sr,n  or  jaiL 

I  A.;-hjnty:  10  U.S.C.  2136(b).  38  L'.SC. 
I^Mti'g).  Pub,  L  98-5^5) 

S  21.7633    5u4(Mnsk>n  or  discoHinuartce 
of  payments. 

1  he  V,A  may  suspend  or  discontinue 
pti\nit?n!8  to  resen-ists  of  educational 
■issislance  under  the  Selected  Reserv'e 
Educational  Assistance  Program,  and  in 
sui.h  cases,  the  VA  wiM  apply  §§21.4133, 
:i  -Il.i4and2142rrof  this  part  in  the 
^•ime  manner  as  they  are  applied  in  the 
.tdmnrstration  of  chapters  34  and  36. 

(Authonty:  10  U.S.C.  2138(bJ.  38  VS.C.  1790; 
Pub.  L  98-525) 

§217635    DlscontinuMK*  ftetem. 

The  etfectue  dale  of  reduction  or 
iiLscontinuance  of  educational 
.is'tisi^nce  will  be  as  stated  in  this 
section.  If  more  than  one  type  of 
rfd'.ic'ion  or  discontmuance  is  involved. 
the  earliest  date  will  control. 

('i)  Death  o^~ msen-rs!  When  a 
reservist  dies,  the  effective  date  of 
discontmuance  of  edticationa! 
(tssistance  shall  be  the  last  dale  of 
attendance. 
(Authonly:  10  U.S.C  2131;  Pub.  L  98-5251 


(b)  Course  discontinued — course 
wtermpted — course  terminated — course 
not  satisfactorily  completed  or 
withdrawn  from. 

(1)  If  the  reservist  withdraws  from  all 
coursea  or  receives  all  nonpunitive 
grades,  and  m  either  case  there  are  no 
mitigating  circumstances,  the  VA  will 
terminate  or  reduce  educational 
assistance  effective  the  first  date  of  the 
term  in  which  the  withdrawal  occurs  or 
the  first  date  of  the  term  for  which 
grades  are  assigned. 

(2)  U  the  reservist  withdraws  from  all 
courses  with  mitigating  circumstances  or 
withdraws  from  all  courses  such  thai  a 
punitive  grade  is  or  will  be  assigned  for 
those  courses,  the  VA  will  terminate 
educational  assistance  for — 

(i)  Residence  training:  last  date  of 
attendance;  and 

(ii)  Independenl  study:  official  date  of 
change  in  status  under  the  practices  of 
the  institution  of  higher  learning. 

(Aulhontr  10  U.S.C  21.36(b),  38  U.S.C. 
17B0(a):Pub.  Lge-5Z5) 

(c)  Reduction  in  the  rote  of  pursuit  of 
the  course.  (1)  If  the  reservist  reduces 
training  by  withdrawing  from  part  of  a 
course  with  mitigalmg  circumstances. 
but  continues  (raining  at  least  one-half 
time  in  part  of  the  course,  the  VA  will 
reduce  (he  reservist's  educational 
assistance  at  the  end  of  the  month  or  the 
end  of  the  term  in  which  the  withdrawal 
occurs,  whichever  is  earlier;  except,  the 
VA  will  reduce  educational  assistance 
effective  the  first  date  of  the  term  in 
which  the  reduction  occurs,  if  the 
reduction  occurs  on  that  date. 

(2)  If  the  reservist  reduces  training  by 
wit.hdrawing  from  a  part  of  a  course, 
without  mitigating  ctrmmstanccR,  while 
contmuing  to  train  at  least  one-half-time. 
the  V.-\  will  reduce  the  reservist'a 
educational  assistance  effective  the  first 
date  of  the  ennTllment  m  which  the 
reduction  occurs 

12)  If  the  reservist  reduces  training  by 
withdrawing  from  pari  of  a  course  with 
mitigating  circumstances,  but  continues 
less  than  one-half-time  training  in  part 
of  the  course,  the  VA  will  terminate  the 
reservist's  educational  assistaiice  at  the 
end  of  the  month  or  the  end  of  the  term 
in  which  the  withdrawal  occurs, 
whichever  is  earlier  except  the  VA  will 
terminate  educational  a.ssistttiice 
effective  the  first  date  of  the  term  in 
which  the  reduction  occurs,  if  the 
reduction  occurs  on  thai  dale. 

(4(  If  the  reservist  reduces  training  by 
withdrawing  from  a  part  of  a  course 
without  mitigating  circumstances  while 
continuing  to  train  lesa  than  one-half- 
time,  the  VA  will  terminate  the 
reservist  8  educational  assistance 
effective  the  first  date  of  the  enrollment 
in  which  the  reduction  occurs. 


(5)  A  reser\'isl.  who  enrolls  in  several 
subjects  and  reduces  his  or  her  rate  of 
pursuit  by  completing  one  or  more  of 
ihem  while  continuing  training  in  the 
others,  may  receive  an  interval  payment 
bused  on  the  subjects  completed  if  the 
requirements  of  5  21.7640(b)  of  this  part 
are  met.  If  those  requirements  are  not 
met.  the  VA  will  reduce  the  reservist's 
educational  awistance  effective  the  date 
the  subject  or  subjects  were  completed. 

(Authority  10  U  S.C  2136(b).  38  U.S.C.  17Ht)^ 
Pub.  L  98-525) 

(d)  Nonpunitive  grade.  (1)  If  the 
reservist  does  not  withdraw,  but 
nevertheless  receives  a  nonpunitive 
grade  in  a  particular  course,  the  VA  will 
take  the  following  action  when  no 
mitigating  circumstances  are  found: 

(i)  The  VA  will  reduce  his  or  her' 
educational  assistance  effective  the  first 
date  of  enrollment  for  the  term  in  which 
the  grade  applies,  if  the  courses  for 
which  the  reservist  did  not  receive  a 
nonpunitive  grade  constitute  at  least 
one-half  time  training. 

(ii)  The  VA  will  terminate  his  or  her 
educational  assistance  effective  the  first 
date  of  enrollment  for  the  term  in  which 
the  grade  applies,  if  the  courses  for 
which  the  reservist  did  not  receive  a 
nonpunitive  grade  constitute  less  than 
one-half-lime  training. 

(2)  If  a  reserxisl  receives  a 
nonpunitive  grade  through 
nonattendance  in  a  particular  course, 
the  VA  will  lake  the  following  achon 
when  mitigating  circumstances  are 
found: 

(i)  The  VA  will  reduce  the  reservist's 
educational  assistance  efTective  the  last 
date  of  attendance,  when  the  courses  for 
which  the  reservist  did  not  receive  a 
nonpunitive  grade,  and  from  which  he  or 
she  did  not  withdraw  constitute  at  least 
one-half-tinie  training 

fii)  The  VA  will  terminate  the 
reservists  educational  assistance 
effective  the  last  date  of  attendance, 
when  the  courses  for  which  the  reser\'ist 
did  not  receive  a  nonpunitive  grade,  and 
from  which  he  or  she  did  not  withdraw 
constitute  less  than  one-half-time 
training. 

(Authority:  10  U.SC.  2138fb|.  38  US  C.  1780: 
Pub.  L.  98-525) 

(el  Discontinued  by  VA.  If  the  VA 
discontinues  payment  to  a  reservist 
following  the  prt>cedure8  staled  in 
§  21.4207  of  this  part,  the  date  of  i 

discontinuance  of  payment  of  I 

educational  assistance  will  be—  ' 

(1)  The  date  on  which  payments  first      ' 
were  suspended  by  the  Director  of  a  VA 
field  station  as  provided  in  S  214134  of     | 
this  part,  if  the  discontinuance  was 
preceded  by  suspension.  * 
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(2)  The  end  of  the  month  in  which  the 
decision  to  discontinue,  made  by  the  VA 
under  §  21.7633  or  {  21.4207  of  this  part, 
is  effective,  if  the  Director  of  a  VA  field 
station  did  not  suspend  payments  before 
the  discontinuance. 

(Aulhohly:  10  VS.C.  2136(b).  38  U.S.C.  1790: 
Pub.  L  98-525) 

(f)  Disapproved  by  State  approving 
agency.  If  a  State  approving  agency 
disapproves  a  course  In  which  a 
reservist  is  enrolled,  the  date  of 
discontinuance  of  payment  of 
educational  assistance  will  be — 

(1)  The  date  on  which  payments  first 
were  suspended  by  the  Director  of  a  VA 
field  station  as  provided  in  S  21.4134  of 
this  part  if  disapproval  was  preceded  by 
such  a  suspension. 

(2)  The  end  of  the  month  in  which 
disapproval  is  effective  or  the  VA 
receives  notice  of  the  disapproval, 
whichever  is  later,  provided  that  the 
Director  of  a  VA  field  station  did  not 
suspend  payments  before  the 
disapproval. 

(Authonty:  10  U.S.C.  2131(b),  38  U-S-C. 
17721a).  1790:  Pub.  L  98-525) 

(g)  Disapproval  by  VA.  If  the  VA 
disapproves  a  course  in  which  a 
reservist  is  enrolled,  the  effective  date  of 
discontinuance  of  payment  of 
educational  assistance  will  be — 

(1)  The  date  on  which  the  Director  of 
a  VA  field  station  first  suspended 
payments,  as  provided  in  §  21.4134  of 
this  part.  If  such  a  suspension  preceded 
the  disapproval. 

(2)  The  end  of  the  month  in  which  the 
disapproval  occurred,  provided  that  the 
Director  of  a  VA  field  station  did  not 
suspend  payments  before  the 
disapproval. 

(Authority:  10  U.S.C.  Z131(b).  38  U.S.C. 
1771(b).  1772(a).  1790;  Pub.  U  98-525) 

(h)  Unsatisfactory  progress.  If  a 
reservist's  progress  is  unsatisfactory,  his 
or  her  educational  assistance  shall  be 
discontinued  effective  the  earlier  of  the 
following: 

(1)  The  dale  the  educational 
institution  discontinues  the  reservist's 
enrollment,  or 

(2)  The  date  on  which  the  reservist's 
progress  becomes  unsatisfactory 
according  to  the  educational  institution's 
regularly  established  standards  of 
progress. 

(Authority:  10  U.&C  2131(b).  36  U.S.C.  1674; 
Pub.  I.  98-525) 

(i)  False  or  misleading  statements.  If 
educational  assistance  is  paid  as  the 
result  of  false  or  misleading  statements, 
see  S  21 .7656  of  this  part 

(Aulhorily:  10  US  C.  2136(b).  3fl  US  C.  1790: 
Pui    L  98-525) 


())  Conflicting  interests  (not  waived). 
If  an  institution  of  higher  learning  and 
the  VA  have  confiicting  interests  as 
provided  in  8  21,4005  and  §  21 .7605  of 
this  part  and  the  VA  does  not  grant  the 
waiver,  the  date  of  discontinuance  shall 
be  30  days  after  Ihi  date  of  the  letter 
notifying  the  reservist. 

(Authority:  10  U-S-C.  2136(b).  38  U-S.C.  1783; 
Pub.  L  98-525) 

(k)  Incarceration  in  prison  or  penal 
institution  for  conviction  of  a  felony.  (1) 
The  provisions  of  this  paragraph  apply 
to  a  reservist  whose  educational 
assistance  must  be  discontinued  or  who 
becomes  restricted  to  payment  of 
educational  assistance  at  a  reduced  rate 
under  §  21.7G39[d]  of  this  part. 

(2)  The  reduced  rate  or  discontinuance 
will  be  effective  the  latest  of  the 
following  dales: 

(i)  The  first  day  on  which  all  or  part  of 
the  reservist's  tuition  and  fees  were  paid 
by  a  Federal,  State  or  local  program, 

(it)  The  date  the  reservist  is 
incarcerated  in  prison  or  penal 
institution,  or 

(iii)  The  commencing  date  of  the 
award  as  determined  by  §  21.7631  of  this 
part. 

(Authority:  10  U.S.C  213e(b).  38  U.S.C 
16a2[g);  Pub.  L  98-525) 

(1)  Exhaustion  of  entitlement.  If  a 
reservist  exhausts  his  or  her  36  months 
of  entitlement,  the  discontinuance  date 
shall  be  the  dale  the  entitlement  is 
exhausted. 

(Authority:  10  U.S.C  2131(c(:  Pub.  L  98-525) 

(m)  End  of  eligibility  period.  If  the 
reservist's  eligibility  period  ends  while 
the  reservist  is  receiving  educational 
assistance,  the  date  of  discontinuance 
shall  be  the  date  on  which  cligibihty 
ends  as  determined  by  $  21.7550  and 
S  21.7551  of  this  part 
(Aulhont>-:  10  U.S.C  2133:  Pub.  L  98-625) 

(n)  Required  certifications  not 
received  after  certification  of 
enrollment.  (1)  If  the  VA  does  not  timely 
receive  a  required  certification  of 
attendance  for  a  reservist  enrolled  in  a 
course  not  leading  to  a  standard  college 
degree,  the  VA  will  terminate  payments 
efTective  the  last  dale  of  the  last  period 
for  which  a  certification  of  the 
reservist's  attendance  was  received.  If 
the  VA  later  receives  the  certification. 
the  VA  will  make  any  adjustment  on  the 
basis  of  facts  found. 

(2)  In  the  case  of  an  advance  payment, 
if  the  VA  does  not  receive  verification  of 
enrollment  and  certificate  of  delivery  of 
the  check  within  60  days  of  the  first  day 
of  the  term,  quarter,  semester,  or  course 
for  which  the  advance  payment  was 
made,  the  VA  will  determine  the  actual 


facts  and  make  an  adjustment,  if 
required.  If  the  reservist  failed  to  enroll, 
termination  will  be  effective  the 
beginning  date  of  the  enrollment  period. 

(Authority:  10  US.C  2136(b).  38  US.C 
1780(d):  Pub.  L  98-525) 

(o)  Receipt  of  financial  assistance 
under  JO  U.S.C.  2107.  If  the  reservist 
receives  financial  assistance  under  10 
U.S.C.  2107.  the  effrctive  date  for 
discontinuance  of  payment  of 
educational  assistance  shall  be  the  first 
date  for  which  the  reservist  receives 
such  assistance. 
(Authority:  10  U.S.C.  2134:  Pub  L  96-525) 

(p)  Failure  to  participate  satisfactorily 
in  required  training  in  Selected  Resene 
If  the  reservist  fails  lo  participate 
satisfactorily  in  required  training  in  the 
Selected  Reserve,  the  VA  will 
discontinue  payment  of  educational 
assistance  allowance  effective  the  first 
date  certified  by  the  Department  of 
Defense  or  the  Department  of 
Transportation  as  the  date  on  which  the 
reservist  fails  to  participate 
satisfactorily  as  a  member  of  the 
Selected  Reserve. 

(Authority:  10  U.S.C.  2134;  Pub.  L.  98-525) 

(q)  Error-payee's  or  administrative. 
(1)  When  an  act  of  commission  or 
omission  by  a  payee  or  with  his  or  her 
knowledge  results  in  an  erroneous 
award  of  educational  assistance,  the 
effective  date  of  the  reduction  or 
discontinuance  will  be  the  effective  date 
of  the  award,  or  the  day  before  the  act. 
whichever  is  later,  but  not  before  the 
last  date  on  which  the  reservist  was 
entitled  lo  payment  of  educational 
assistance. 

(2)  When  an  administrative  error  or 
error  in  judgment  by  the  VA.  the 
Department  of  Defense,  or  the 
Department  of  Transportation  is  the  sole 
cause  of  an  erroneous  award,  the  award 
will  be  reduced  or  terminated  effective 
the  date  of  last  payment. 

(Authority:  38  U.S.C  3m2(b).  3013:  Pub.  L  W- 
525) 

(r)  Completion  of  boccahureate 
instruction.  If  the  reservist  completes  a 
course  of  instruction  required  for  the 
award  of  a  baccalaureate  degree  or  the 
equivalent  evidence  of  completion  of 
study,  the  VA  will  discontinue 
educational  assistance  effective  the  day 
after  the  dale  upon  which  the  required 
course  of  instruction  was  completed 

(Authority:  10  U.S.C.  2131(c).  Pub.  L.  96-525) 

(s)  Forfeiture  for  fraud.  If  a  reservist 
must  forfeit  his  or  her  educational 
assistance  due  lo  fraud,  the  date  of 
discontinuance  of  payment  of 
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educational  Hssistance  will  be  the  later 
of- 

(1)  The  effective  date  of  the  award,  or 
1 2)  The  day  before  the  date  of  the 

fraudulent  act. 

lAuthoriiy:  3«  U  S  C  3503.  Pub.  L  9ft-5251 

(t)  Forfeiture  for  treasonable  acts  or 
subversive  activities.  If  a  reservist  must 
forfeit  his  or  her  educational  assistance 
due  lo  treasonable  acts  or  subversive 
dclivities.  the  date  of  discontmuance  of 
payment  of  educational  assistcince  will 
:'p  the  later  of — 
;il  The  effective  date  of  the  award,  or 
12)  The  day  before  the  date  the 
reservist  commilled  the  treasonable  act 
or  subversive  activities  for  which  he  or 
she  was  convicted. 

lAuIhority:  38  Lf  S.C.  35(H.  350f>;  Pub.  1..  <»- 
523) 

(ul  Change  in  law  or  VA  issue  or 
interpretation  If  there  is  a  change  in 
'ipplicable  law  or  VA  issue,  or  in  ihe 
Vetprdns  Administration's  application 
uf  ihe  law  or  V.\  issue,  the  VA  will  use 
thi'  provisions  of  S  3.n4(b)  of  this 
chapter  !o  determine  the  date  of 
discontinuance  of  the  reservist's 
educational  assistance. 

(Authority:  3«  US-C  301Z  3013:  Pub.  L. 98- 

5251 

(v)  Except  as  otherwise  provided  If 
the  reservist's  educational  assistance 
must  be  discontinued  for  any  reason 
oiht'r  than  thnse  stated  in  the  other 
pdrngfdphs  of  this  section,  the  VA  will 
determine  the  date  of  discontinuance  of 
Payment  of  educational  assistance  on 
the  basis  of  facts  found 

1 -\L.lh..nry   3a  U.S.C  30121^).  3013;  Pub.  L  98- 

§  21.7AM    Rates  of  payment. 

[h]  Monthly  rutfs  of  educational 
assistance  Except  as  provided  in 
I  Zl-7639  of  this  part  the  monthly  rate  of 
educational  assistance  payable  to  a 
-•eservist  IS; 

;  1 1  Si 40  per  month  for  each  month  of 
full-time  pursuit  of  a  program  of 
education; 

(2)  S105  per  month  for  each  month  of 
three-quarter-time  pursuit  of  a  program 
of  education:  and 

(31  S70  per  month  for  each  month  of 
hdlftime  pursuit  of  a  program  of 
education, 
f  Aufhoruy.  10  U,S.C.  2131lb(i  Pub-  L.  9d-6iSl 

(b)  Limitations  on  payments.  \\\  No 
pdymenta  may  be  made  to  a  reservist 
who  IS  pursuing  his  or  her  program  of 
education  at  less  than  the  one-half-time 
rate. 

12}  No  payments  may  be  made  to  a 
reservist  who  is  pursuing  independent 
study  if  he  or  she  is  not  concurrently 


pursuing  al  one  or  more  courses  offertxl 
through  resident  training  which  when 
combined  with  independent  study  as 
provided  in  $  21.7520(bKn!  of  this  part. 
results  In  a  traming  time  of  one-half- 
time  or  greater 

(3)  The  VA  mny  withhold  final 
payment  unti!  the  VA  receives  proof  of 
conlinued  enrollment  and  ad|usis  the 
reservists  account. 

(4)  A  reser\'ist  may  not  receive 
educational  assistance  for  any  period 
for  which  he  or  she  receives  financial 
assistance  under  10  L'S  C,  2107  as  a 
member  of  the  Senior  Re.ser\'e  Officers* 
Training  Corps  scholarship  program. 

(5)  A  reservist  may  not  receive 
educational  assistance  if  he  or  she  has 
completed  the  course  of  instruction 
required  for  the  award  of  a 
baccalaureate  degree  or  the  equivalent 
evidence  of  completion  of  study. 

(6)  A  reservist  may  only  receive 
educational  assistance  for  instruction  in 
a  program  of  education  which  is  offered 
at  an  mstitution  of  higher  learning. 
While  the  instruction  does  not  have  to 
lead  to  a  standard  college  degree,  it 
must  lead  to  an  identifiable  educational. 
professiunai  or  vocational  objective. 

(Authority:  10  U.S.C.  2131(bl.  213elb).  38 
U.S.C.  1780:  Pub.  L  96-525) 

!}2i.7&39    Condttkxts  wtiicti  result  In 
reduced  rates. 

The  payment  of  educational 
assistance  at  the  monthly  rales 
established  in  §  21.7636  of  this  part  shall 
be  subject  to  reduction,  whenever  the 
circumstances  described  In  this  section 
arise 

(a)  Absences.  A  reservist  enrolled  in  a 
course  not  leading  to  a  standard  college 
degree  will  have  his  or  her  educational 
assistance  reduced  for  any  day  of 
absence  which  exceeds  the  maximum 
allowable  absences  permitted  in  this 
paragraph. 

(1 )  Absence  will  be  charged  for  a  full 
day  when  the  reservist  did  not  attend 
any  scheduled  class  on  that  day  A 
partial  day  of  absence  will  be  charged 
for  any  period  of  absence  during  or  at 
the  end  of  a  day  Partial  days  of  absence 
during  a  month  will  be  converted  to  full 
days  in  accordance  with  the  following 
formula. 

(i)  The  average  hours  of  daily 
attendance  will  be  computed  by  dividing 
the  hours  of  requu^d  attendance  per 
week  by  the  days  of  required 
attendance  per  week. 

(ii)  The  absences  of  less  than  a  full 
day  which  occurred  during  the  month 
will  be  totaled. 

fiii)The  total  hours  of  absence  for  the 
month  as  determined  by  paragraph 
(a)(l)(ii)  of  this  section  will  be  divided 
by  the  average  hours  of  daily 


allendanrp  as  determined  by  paragraph 
[a)(l)(il  of  this  section  to  determine  the 
reservist's  full  days  of  absence.  A 
fractional  day  in  the  result  will  be 
dropped  if  it  is  one  half  day  or  less  and 
increased  to  the  next  whole  day  if  more 
than  one-half  day. 

(iv)  An  occasional  period  of 
nonaltendance  (not  more  than  two  per 
week)  of  one-half  hour  or  less  will  nol 
be  counted  if  it  is  excused  by  the 
institution  of  higher  learning.  Any  period 
of  nonaltendance  which  Is  nol  excused 
and  a  period  of  nonaltendance  of  more 
than  one-half  hour,  whether  excused  or 
not  will  be  counted  as  1  or  more  hours 
of  absence.  Except  for  an  occasional 
period  of  nonaltendance  of  one  half 
hour  or  less  which  is  excused  by  the 
institution  of  higher  learning  any 
absence  of  less  than  an  hour  will  be 
counted  as  a  full  hour  of  absence. 

(2)  Maximum  allowable  absences  ate 
as  follows. 

(i)  For  a  12  month  course  requiring 
attendance  for  5  or  more  days  per  week. 
30  days. 

(li)  For  a  12  month  course  requinng 
attendance  for  less  than  5  days  per 
week,  the  pro  rata  part  of  30  days  which 
the  number  of  days  per  week  of 
scheduled  attendance  bears  lo  5. 

(ill)  If  the  length  of  Ihe  course  is  not  12 
months  or  a  multiple  of  12,  allowable 
absences  will  be  figured  separately  for 
each  12-month  period  and  pro  rata  for 
any  period  which  is  less  than  12  months. 

(iv)  In  computing  pro  rata  allowable 
absences  a  fraction  of  one-half  day  or 
less  will  be  disregarded.  A  fraction 
greater  than  one-half  day  will  be 
counted  as  1  day. 

(v)  Unused  allowable  absences  may 
not  be  carried  over  from  one  12-month 
period  to  another,  or  from  one  school 
year  to  another. 

(3)  Absences  will  be  charged  for — 
|i)  Days  when  the  re!>ervist  is 

scheduled  lo  attend  |  including  Saturday 
and  Sunday  if  classes  are  normally 
scheduled  for  those  days),  but  he  or  she 
does  not  attend. 

(li)  Days  when  the  institution  of  higher 
learning  is  closed  for  local  and  school 
holidays. 

(iii)  Days  which  are  part  of  intervals 
between  terms,  quarters  and  semesters, 
if  the  mstitution  of  higher  learning  is 
organized  on  a  term,  quarter  or  semester 
basis  and  has  reported  enrollment  on  an 
ordinary  school  year  basis  or  for  the 
complete  course, 

(iv)  Days  which  are  part  of  intervals 
between  consecutive  terms  within  the 
school  year  when  Ihe  reservist  transfers 
from  one  institution  of  higher  learning  to 
another,  and  receives  payment  for  the 
inler\al. 


Federal  Register  /  Vol.  53.  No.  174  /  Thursday.  September  8. 


1988  /  Rules  and  Regulations       34751 


(v)  Days  during  a  vacation  period  or 
days  between  periods  of  instruction 
when  the  institution  of  higher  learning  is 
organized  on  a  year-njund  basis,  and 
the  vacation  period  is  not  one  of  those 
listed  in  paragraph  (al(4)(ii)  of  this 
paragraph. 
(4)  Absences  will  not  be  charged  for— 
(i)  Days  when  the  institution  of  higher 
learning  is  closed  for  a  weekend  period 
provided  cldsses  nurmally  are  not 
scheduled  for  Saturday  or  Sunday. 

(h)  Days  when  Ihe  institution  of  higher 
learning  is  closed  for  Federal  or  Stale 
legal  holidays  or  customary,  reasonable 
vacation  penods  connected  with  them 
which  are  identified  as  a  holiday 
vacation  m  the  mstitution  of  higher 
learning's  approved  literature. 
Generally,  the  VA  will  interpret  a 
reasonable  period  as  not  more  than  one 
calendar  week  at  Christmas  and  one 
calendar  week  at  New  Year's  and 
shorter  periods  of  time  in  connection 
with  olher  legal  holidays. 

(Ill)  Days  (not  to  exceed  five  in  any 
12-month  period)  when  the  institution  of 
higher  learning  is  not  in  session  because 
of  teacher  conferences  or  teacher 
training  sessions. 

(iv)  At  the  discretion  of  the  Director  of 
Ihe  VA  field  station  of  jurisdiction,  days 
of  nonaltendance  within  a  certified 
period  of  enrollment  during  which  the 
institution  of  higher  learning  is  closed 
under  an  Executive  Order  of  the 
l^residcnl  or  due  lo  an  emergency 
situation. 

(5)  The  reduction  In  educational 
assistance  payable  will  be  determined 
by  deducting  from  the  month's 
educational  assistance  due  the  reservist 
that  portion  of  the  educational 
assistance  otherwise  payable  as 
determined  by  the  following  table: 


Ows  ot  scheduled  auMancs 

parwMli 

Rim  o<  rMuclKXi 

lot  aadi  day  01 

e«<w«««  absence 

4 
3 

Willi 
^ulh 

» 

i  

(*i«ioHv   10  use  2136<b).  38  USC    1780 
Pud  I  98-57$) 

(b|  Withdrawals  and nonpunilive 
grades.  Withdrawal  from  a  course  or 
receipt  of  a  nonpunitive  grade  may 
reduce  the  amount  of  educational 
assiHtance  paid  to  reserv-isl.  The  VA  is 
nol  authorized  to  pay  benefits  to  a 
reseiTfist  for  a  course  from  which  Ihe 
reservist  receives  a  nonpunitive  grade 
which  Is  not  used  in  computing  Ihe 
requirements  for  graduation  or  from 
which  he  or  she  withdraws  unless — 


(1 )  There  are  mitigating 
circumstances,  and 

(21  The  reservist  submits  the 
mitigating  circumstances  in  writing  lo 
Ihe  VA  within  one  year  from  the  dale 
Ihe  VA  notiries  the  resei^ist  thdl  he  or 
she  must  submit  the  mitigating 
circumstances. 

I  Authority:  10  U.&C  2136(b|.  36  U  S.C 
1780(fl);  Pub.  L  98-S2SI 

(c)  No  education  assistance  for  some 
incarcerated  renervists.  As  is  the  case 
with  reservists  who  are  nol 
incaiT»rvi5ls.  the  VA  will  pay  no 
educational  assistance  to  resei^-ists  who 
are  incarcerated  and  who  are  training 
less  than  one-half  lime.  In  addition,  the 
VA  will  pay  no  educational  assistance 
to  a  reser\'i9t  who — 

(1)  Is  incarcerated  in  Federal.  Stale  or 
local  penal  institution  for  conviction  of  a 
felony,  and 

(2|  Is  enrolled  in  a  coulee — 

|i|  For  which  there  are  no  tuition  and 
fees,  or 

[ii]  For  which  tuition  and  fees  are 
being  paid  by  a  Federal  program  (other 
than  one  administered  by  Ihe  VA)  or  by 
a  State  or  local  program,  and 

(3)  Is  incurring  no  charge  for  the 
books,  supplies  and  equipment 
necessary  for  the  course 

lAuthonly  10  U  S  C  2139(b).  38  U.S  C 
1682(81:  Pub.  L  98-52S! 

(d)  Reduced  educational  assistance 
for  some  incarcenat4}d  resenists.  (1)  The 
VA  will  pay  reduced  educational 
assistance  lo  a  reservist  who — 

(i)  Is  incorreraled  in  a  Federal,  Stale 
or  local  penal  institution  for  conviction 
of  a  felony,  and 

(ii)  Is  enrolled  in  a  course — 

(A)  For  which  the  reservist  pays  some 
(but  not  all)  of  Ihe  charges  for  tuition 
and  fees,  or 

(B)  For  which  a  Federal  program 
(olher  than  one  administered  by  the  VA) 
or  a  Slate  or  local  progrum  pays  all  the 
charges  for  tuition  and  fees,  but  for 
which  Ihe  reservist  must  pay  for  books, 
supplies  and  equipment. 

(21  The  monthly  rale  of  educational 
assistance  pa>  able  to  such  a  reservist  is 
the  lesser  of  the  follownng: 

(i)  The  monlhly  rale  of  the  portion  of 
tuition  and  fees  thai  are  nol  paid  by  a 
Federal  progrnm  (other  than  one 
adminLilered  by  the  VA)  or  a  Slate  or 
local  program  plus  the  monlhly  rale  of 
any  charges  to  the  reservist  for  the  cost 
of  necessary  supplies,  books  and 
equipment  or 

(i!)  The  monlhly  rate  as  slated  in 
S  21 .7636  of  this  part. 


(3)  In  determining  the  monthly  rate 
slated  in  paragraph  (d)(2)(i)  of  this 
paragraph.  Ihe  VA  will — 

(i)  Add  the  portion  of  tuition  and  fees 
that  are  not  paid  by  a  Federal  program 
(other  than  one  administered  by  the  VA) 
for  Ihe  reservist's  enrollment  period  to 
the  total  cost  lo  the  reservist  for  Ihe  cobI 
of  necessary  supplies,  books  and 
equipment,  and 

(ii)  Divide  the  Tigure  obtained  in 
paragraph  (d)(3)(i)  of  this  paragraph  by 
the  number  of  months  and  fractions  of  a 
month  in  Ihe  reservist's  enrollment 
period. 

I  Authority:  tO  \JS.C.  213e(b).  38  U.S.C. 
lliB2(g);  Pub  L  98-525) 

(e)  Payment  for  independent  study- 
resident  training  A  reservist  who  is 
pursuing  independent  study-resident 
training  shall  be  paid  based  on  the 
training  lime  as  determined  in 

S  21.7672(a]  of  this  part. 

(Authonly:  10  USC  2136(b).  38  U S.C. 
1788(bl:  Pub.  L  98-525) 

(f)  Completion  of  baccalaureate 
requirements.  No  educational  assistance 
may  be  paid  lo  a  reservist  who  has 
completed  a  course  of  instruction 
required  for  baccalaureate  degree  or  the 
equivalent  evidence  of  completion  of 
study.  Equivdlenl  evidence  of 
completion  of  sludy  may  include,  but  is 
nol  limited  to.  a  copy  of  the  reservisi  s 
transcript  showing  that  he  or  she  has 
received  passing  grades  in  all  courses 
needed  to  oblam  a  baccalaureale  degrr^^ 
at  the  institution  of  higher  learning 
which  he  or  she  has  been  attending 
(Authority-  10  U  S  C  2131:  Pub  U  96-52,11 

§  2 1 .7640    OrtHications  and  release  o( 
paymenls. 

(a)  Payments  are  dependent  upon 
certifications.  The  VA  will  pay 
educalional  assistance  lo  a  reservist 
only  after — 

(1 )  The  institution  of  higher  learning 
has  certified  his  or  her  enrollment,  and 

(2)  In  Ihe  case  of  a  reservist  pursuing 
a  course  not  leading  to  a  standard 
college  degree,  the  VA  receives  a  report 
from  Ihe  reservisi  of  each  day  of 
absence  from  scheduled  attendance. 
The  report  will  be  endorsed  by  the 
educational  institution. 

(Authonly;  10  US  C  2131:  Pub  L  98-525) 

(b)  Payment  for  intervals  between 
terms.  (1)  In  administering  10  U.S.C.  ch. 
106.  the  VA  will  apply  the  provisions  of 
5  21.4138(0  of  this  part  in  the  same 
manner  as  they  are  applied  in  the 
administration  of  38  U.S.C  ch.  34  when 
determining  whether  a  reservist  is 
entitled  to  payment  for  an  interval 
between  terms.  References  lo  5  21  4205 
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and  §  21  4138(0  of  this  part  shall  be 
dppmpd  to  refer  to  S  21.7636. 

(21  The  Director  of  the  VA  field 
station  of  jurisdiction  may  authorize 
payment  to  be  made  for  breaks, 
including  intervals  between  terms 
wiihin  a  certified  period  of  enrollment, 
durmj?  which  the  educational  institution 
IS  closed  under  an  established  policy 
based  upon  an  order  of  the  President  or 
due  to  an  emergency  situation. 

iO  If  the  Director  has  authorized 
payment  due  to  an  emergency  school 
closing  resultmg  from  a  strike  by  the 
faculty  or  staff  of  the  educational 
institution,  and  the  closing  lasts  more 
than  30  days,  the  Director.  Vocational 
Rehabilitation  and  Education  Service. 
wilt  decide  if  payments  may  be 
contmued.  The  decision  will  be  based 
on  a  full  assessment  of  the  strike 
Situation.  Further  payments  will  not  be 
authorized  if  in  his  or  her  judgment  the 
school  clo«iing  wdl  not  be  temporary. 

(;i)  An  educational  institution  which 
disagrees  with  a  decision  made  under 
this  subparagraph  by  a  Director  of  a  VA 
f.eld  station,  has  1  year  from  the  date  of 
the  letter  notifying  the  educational 
institution  of  the  decision  to  request  thai 
the  decision  be  reviewed.  The  request 
must  be  submitted  in  writing  to  the 
Director  of  the  V.A  field  station  where 
the  decision  was  made.  The  Director. 
Vocational  Rehabilitation  and 
Education  Ser\'ice  shall  review  the 
evidence  of  record  and  any  other 
pertinent  evidence  the  educational 
institution  may  wish  to  submit.  The 
Director.  Vocational  Rehabilitation  and 
Education  Service  has  the  authority 
either  to  affirm  or  reverse  a  decision  of 
the  Director  of  a  VA  field  station. 

(3)  A  reservist,  who  is  pursuing  a 
course  leading  lo  a  siani-iard  college 
degree,  may  transfer  between 
consecutive  school  terms  from  one 
approved  institution  of  higher  learning 
to  another  for  the  purpose  of  enrolling 
in,  and  pursuing,  a  similar  course  at  the 
second  institution  of  higher  learning.  If 
the  interval  between  terms  does  not 
exceed  30  days,  the  VA  shall,  for  the 
purpose  of  paying  educational 
assistance,  consider  the  reservist  to  be 
enrolled  m  the  first  institution  of  higher 
learning  during  the  interval. 

(Authority  10  U  S.C.  2136(bl.  38  U.S.C  1780; 
Pub.  L  98-525) 

(c)  Payee.  (1)  The  VA  will  make 
payment  to  the  reservist  or  lo  a  duly 
appointed  fudiciary.  The  VA  will  make 
direct  payment  to  the  reservist  even  if 
he  or  she  is  a  minor. 

(2|  The  assignment  of  educational 
assistance  is  prohibited.  In 
administering  this  provision,  the  VA  will 
apply  the  provisions  of  §5  21,4146  (a). 


(b],  (c)  and  |e)  of  this  part  to  10  U.S.C 
ch.  106  in  a  manner  not  inconsistent 
with  the  way  in  which  they  are  applied 
in  the  administration  of  36  U.S.C.  chs.  34 
and  36. 

(Authority:  10  U  S.C  213e(b|.  3fl  US.C.  178a 
3101(a):  Pub.  L9&-52S) 

(d)  Adi'once  payments.  The  VA  shall 
pay  educational  assistance  in  advance 
when  the  requirements  of  this  paragraph 
are  met. 

(1)  The  reservist  must  request  an 
advance  payment.  The  request  must  be 
endorsed  by  the  institution  of  higher 
learning,  and  must  be  accompanied  by 
the  enrollment  certification  or  other 
document  submitted  by  the  institution  of 
learning.  That  enrollment  certification  or 
other  document  must  contain  a 
certification  showing  the  following 
information: 

(i)  The  reservist  is  eligible  for 
educational  assistance; 

(ii)  He  or  she  has  been  accepted  by 
the  educational  institution  or  is  eligible 
to  continue  his  or  her  training  there; 

(ill)  tie  or  she  has  notified  the 
educational  institution  of  his  or  her 
intention  to  attend  that  institution  or  to 
reenroll  in  it; 

(iv)  The  number  of  credit  hours  the 
reservist  intends  to  pursue:  and 

(v)  The  beginning  and  ending  dales  of 
the  enrollment  period. 

(2)  The  VA  may  pay  educational 
assistance  in  advance  only  if 

(i)  The  reservist  specifically  requests 
such  a  pa>'ment: 

(ii)  The  educational  institution  at 
which  the  reservist  is  accepted  has 
agreed  lo.  and  can  satisfactorily  carry 
out  the  provisions  of  38  U.S.C.  1780(d)(4) 
(B)  and  (C)  and  (5)  pertaining  to  receipt, 
delivery  or  return  of  advance  checks 
and  certifications  of  delivery  and 
enrollment,  and 

(iii)  The  Director  of  the  VA  field 
station  of  jurisdiction  has  not  ruled 
under  paragraph  (d){3l  of  this  section 
thai  advance  payments  should  not  be 
made. 

(3)  The  Director  of  a  VA  field  station 
of  jurisdiction  may  direct  that  advance 
payments  not  be  made  to  reservists 
enrolled  at  an  educational  institution 
If— 

(i)  The  educational  institution 
demonstrates  an  inability  to  comply 
with  the  requirements  of  paragraph 
(d)(4)  of  this  section,  or 

(ii)  The  educational  institution  fails  to 
provide  adequately  for  the  safekeeping 
of  the  payment  checks  before  delivery  to 
the  reserxist  or  return  to  the  VA,  or 

(iii)  He  or  she  determines,  based  upon 
compelling  evidence,  thai  the 
educational  inatilution  demonstrates  its 


inability  to  discharge  its  responsibililles 
under  advance  payment  program. 

(4)  The  VA  shall  mail  the  advance 
payment  check,  made  payable  to  the 
reservist,  to  the  educational  institution 
for  delivery  to  the  reservist  upon 
registration.  The  educational  institution 
shall  not  deliver  the  advance  payment 
check  to  the  reservist  more  than  30  days 
in  advance  of  the  commencement  of  his 
or  her  program.  If  delivery  is  not  made 
within  30  days  after  the  commencement 
of  the  program,  the  educational 
institution  shall  return  the  check  to  the 
VA. 

(5)  The  advance  payment  shall  be  in 
an  amount  not  to  exceed  the  educational 
assistance  due  for  the  month  or  fraction 
thereof  in  which  the  course  will  begin 
plus  the  educational  assistance  for  the 
following  month. 

(6)  The  VA  will  authorize  advance 
payment  only  at  the  beginning — 

(i]  Of  an  ordinary  school  year,  or 
(ii)  Of  any  other  enrollment  period 
which  begins  after  a  break  of  30  days  or 
more,  provided  the  reservist  is  not 
eligible  for  payment  for  the  break. 

(Aulhorily:  10  U.S.C  2136(b).  38  US  C 
:7B0(d);  Pub.  L  98-525) 

(e)  Frequency  of  payment.  Except  as 
provided  in  paragraph  (d)  of  this  section, 
the  VA  shall  pay  educational  assistance 
in  the  month  following  the  month  for 
which  training  occurs.  The  VA  may 
withhold  payment  to  a  reservist  who  is 
enrolled  in  a  course  not  leading  to  a 
standard  college  degree  for  any  month 
until  the  reser\'ist's  attendance  has  been 
reported  for  that  month.  The  VA  may 
withhold  final  payment  in  all  cases  until 
it  both  receives  certification  thai  the 
reservist  pursued  his  or  her  course,  and 
makes  any  necessary  adjustments. 

(Authority:  10  U  S.C  2138(b).  38  USC. 
17eo(g):  Pub.  L  98-525) 

(f)  Apportionments  prohibited.  The 
VA  will  not  apportion  educational 

assistance. 

(Authority:  10 U.S.C 2136(b).  38  USC  1780: 
Pub.  L  98-525) 

(Approved  by  Office  of  Management  and 
BiulRf  I  under  control  number  2900-0071  ) 

S  21.7642    Nondupllcatton  of  e<tuca1k>nal 
aastetancc. 

(a)  Payments  of  educoliona/ 
assistance  shall  not  be  duplicated  A 
reservist  ehgible  to  receive  educational 
assistance  under  36  U.S.C.  ch.  30  is 
barred  from  receiving  educational 
assistance  concurrently  under  10  U.S.C. 
ch.  106. 

(Authority:  36  U.S.C.  1433(b|.  1795:  Pub.  L  m- 
525) 


Federal  Rej^ister  /   Vol.  ;»3.  Nd    174  /  Thiirsday.  September  b,   is- 


Rules  and  Reguldtions       34753 


|b)  Ejection  of  benefits.  When 
paragraph  (a)  of  this  section  applies,  the 
reservist  must  elect  in  writing  which 
benefit  he  or  she  wishes  lo  receive.  The 
reser\-t8l  may  make  a  new  election  at 
any  lime,  bul  may  not  elect  more  than 
once  in  any  calendar  month. 

(Authority:  10  U.S.C  ?136{b|.  38  U.S.C  1795: 
Pub  L  98-525) 

(c)  Senior  Reserve  Officers '  Training 
Corps  scholarship  program.  Educational 
^issislance  may  not  be  provided  to  a 
reser\'isl  receiving  financial  assistance 
under  10  U.S.C.  2107  as  a  member  of  the 
Senior  Reser\'e  Officers'  Training  Corps 
.scholarship  program. 

(Aulhorily:  10U.S.C.  21J4;  Pub.  L  98-525) 

(d|  Nonduplicotion — Federof  program 
Payment  of  educational  assistance  is 
prohibited  to  an  otherwise  eligible 
reser\'ist — 

(1)  For  a  unit  course  or  courses  which 
are  being  paid  for  entirely  or  partly  by 
the  Armed  Forces  during  any  period  he 
or  she  is  on  active  duly; 

(2)  For  a  unit  course  or  courses  which 
are  being  paid  for  entirely  or  portly  by 
the  Department  of  Health  and  Human 
Services  during  any  period  that  he  or 
she  is  on  active  duly  with  the  Public 
Health  Service;  or 

(3)  For  a  unit  course  or  courses  which 
are  being  paid  for  entirely  or  partly  by 
the  United  States  under  the  Government 
Employees"  Training  Act  during  any 
period  that  full  salary  is  being  paid  to 
him  or  her  as  an  employee  of  the  United 
States. 

(Authority:  10  use  2138(b).  38  U5  C  1781: 
Pub.  L  98-525) 

§  21.7644    Overpayments. 

(a)  Prevention  of  overpayments.  In 
ijcimmislenng  benefits  payable  under  10 
U.S.a  ch.  106.  the  VA  will  apply  the 
provisions  of  §§  21.4008  and  21  4009  of 
this  pari  in  the  same  manner  as  they  are 
applied  in  the  administration  of  38 
U.S.C  chs.  34  and  36.  See  §  21.7B33 

(Aulhorily:  10  U.S.C  2138(b).  38  U  S  C 
1790(bl;  Pub  L  98-525) 

(b)  Penalties  are  not  overpayments. 
The  Secretarj'  concerned  may  require  a 
refund  horn  an  Individual  who  fails  to 
participate  satisfactorily  in  required 
training  as  a  member  of  the  Selected 
Reserve.  This  refund  is  subject  to  waiver 
by  the  Secretarj'.  However,  this 
refund — 

(1)  Is  not  an  overpayment  for  VA 
purposes,  and 

(2)  Is  not  subject  to  waiver  by  the  VA 
under  §  1.957  of  this  chapter. 
(Authority.  10  U.S  C  2135;  Pub.  L  96-525) 

(c)  Liabih'ty  for  overpayments.  (1)  The 
jimounl  of  the  overpayment  of 


educational  assistance  paid  to  a 
reservist  constitutes  a  liability  of  that 
reservist  unless — 

(i)  The  overpayment  is  waived  as 
provided  in  9  1.957  of  this  chapter,  or 

(ii)  The  overpayment  results  from  an 
administrative  error  or  an  error  in 
judgment  See  5  21.7635(o)  of  this  part. 

(2)  Tlie  amount  of  the  overpayment  of 
educational  assistance  paid  to  a 
reser\'isl  constitutes  as  liability  of  the 
educational  institution  if  the  VA 
determines  that  the  overpayment  was 
made  as  the  result  of — 

(i)  Willful  or  negligent  false 
certification  by  the  educational 
institution,  or 

(ii)  Willful  or  negligent  failure  to 
certify  excessive  absences  from  a 
course,  or  discontinuance  or  interruption 
of  a  course  by  the  reservist. 

(Authonly:  10  U-S.C  2136|b).  38  US,C  1785: 
Pub.  L  9fr~525) 

(d)  Waiver  of  recovery  of 
overpayments.  (1)  Except  as  stated  in 
paragraph  fb)  of  this  section  in 
determining  whether  an  overpayment 
should  be  vfaived  or  recovered  from  a 
reservist,  the  VA  will  apply  the 
provisions  of  §  1.957  of  this  chapter. 

(2)  In  delermming  whether  an 
overpayment  should  be  recovered  from 
an  educational  institution,  the  VA  will 
apply  the  provisions  of  S  21.4009(a]  (2), 
(3).(4).and(5).(bl.(c).(d).(el,(n.(g}. 
(h),  (i),  and  0)  of  this  part  to 
overpajinents  of  educational  assistance 
under  10  USC.  ch.  106  in  the  same 
manner  as  they  are  applied  to 
overpa^'ments  of  educational  assistance 
allowance  under  38  U.S.C  chs.  34  and 
36. 

(Authority;  10  U.SC.  2136(b|.  38  US.C.  1785, 
3102:  Pub.  U  98-525) 

Cross-Reference:  Entitlement  charges-  See 
§  21.7576(c)  of  this  part  offerinjj  training  to 
veterans  and  serviccmembers  under  38  USC. 
ch  34, 

Pursuit  of  Course  and  Required  Reports 

§21.7650    Pursuit. 

The  re8er\'iat  is  entitled  to  educational 
assistance  only  for  actual  pursuant  of  a 
program  oF  educational.  Verification  is 
accomplished  by  various  certifications. 
(Aulhonly;  10  U.S.C.  2131(3);  Pub.  L.  9B-.^25) 

§  21.7652    Cefttf»cat*on  of  enrollment  and 
verificatton  of  piir»uft. 

As  stated  in  §  21,7640  of  this  part,  the 
educational  institution  must  certify  the 
reservist's  enrollment  before  he  or  she 
may  receive  educational  assistance. 
Nothing  in  this  section  or  in  any  section 
in  Part  21  shall  he  construed  as  requiring 
any  inslilulion  of  higher  learning  to 
maintain  daily  attendance  records  for 


any  course  leading  to  a  standard  college 
degree. 

(a)  Content  of  certification  of  entrance 
or  reentronce.  The  certification  of 
entrance  or  reentrance  must  clearly 
specify; 

{!)  The  course: 

(2)  The  starting  and  ending  dates  of 
the  enrollment  period; 

(3)  The  credit  hours  or  clock  hours 
being  pursued  by  the  reservist; 

(4)  The  amount  of  tuition,  fees  and  the 
cost  of  books,  supplies  and  equipment 
charged  to  a  reservist  who  is 
incarcerated  in  a  ^deral.  State  or  local 
prison  or  jail  for  conviction  of  a  felony: 
and 

(5)  Such  other  information  as  the 
Administrator  may  find  is  necessary  to 
determine  the  reservist's  monthly  rate  of 
educational  assistance. 

(Authonty;  10  U.S.C  2136|b).  36  ll.S,C 
1fl82(gJ,  1780.  Pub.  I-  98-525) 

(b)  Length  of  the  enrollment  period 
covered  by  the  enrollment  certification 
(1)  Educational  institutions  organized  on 
a  term,  quarter  or  semester  basis 
generally  shall  report  enrollment  for  the 
term,  quarter,  semester,  ordinary  school 
year  or  ordinary  school  year  plus 
summer  term.  If  the  certification  covers 
two  or  more  terms,  the  educational 
institution  will  report  the  ddtes  for  the 
break  between  terms  if  a  term  ends  and 
the  following  term  does  not  begin  in  the 
same  or  the  next  calendar  month,  or  if 
the  reservist  elects  not  lo  be  paid  for  the 
intervals  between  terms.  The 
educational  institution  must  submit  a 
separate  enrollment  certification  for 
each  term,  quarter  or  semester  when  the 
certification  is  for  a  reservist  who  is 
incarcerated  m  a  Federal,  Stale  or  local 
prison  or  jail  for  conviction  of  a  felony. 

(2)  Educationdl  institutions  organized 
on  a  year-round  basis  will  report 
enrollment  for  the  length  of  the  course. 
The  certification  will  include  a  report  of 
the  dates  dunng  which  the  educational 
institution  closes  for  any  interval 
designated  in  its  approval  data  as 
breaks  between  school  years. 

(3)  When  a  reserxist  enrolls  in 
independent  study  leading  to  a  standard 
college  degree  concurrently  with 
resident  training,  ihe  educational 
institution's  certification  will  include — 

(i)  The  enrollment  date,  and 
(li)  The  ending  date  for  the  period 
being  certified.  If  the  educational 
institution  has  not  prescribed  ma.ximum 
time  for  completion  of  the  independent 
study  portion  of  the  enrollment,  the 
certification  must  include  an  ending 
date  for  Ihe  independent  study  based  on 
the  educational  institution's  estimate  for 
completion. 
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(Authohly:  10  U.S.C  a36(bj.  38  U  S.C.  17ft4; 
Piib.  L.  98-525) 

(c)  Verification  of  pursuit.  |1)  A 
reservist  who  is  pursuing  a  course 
leading  to  a  standard  college  degree 
must  have  his  or  her  continued 
enrollment  in  and  pursuit  of  the  course 
verified  for  the  entire  enrollment  period. 
Verification  of  continued  enrollment  will 
be  made  at  least  onqe  a  year  and  in  the 
last  month  of  enrollment  if  the 
enrollment  period  ends  more  than  3 
months  after  the  last  verification.  In  the 
case  of  a  reservist  who  completed, 
interrupted  or  terminated  his  or  her 
course,  any  communication  from  the 
reservist  or  other  authorized  person 
notifying  the  VA  of  the  reservist's 
completion  of  a  course  as  scheduled  or 
.in  earlier  termination  date,  voll  be 
ticcepted  to  terminate  payments 
dccordtngly. 

(2)  The  verification  of  pursuit  will  also 
include  a  report  on  the  following  items 
when  applicable: 

(i)  Continued  enrollment  in  and 
pursuit  of  the  course. 

(li)  Absences  (See  §  2176M). 

(iii)  Conduct  and  progress  (See 
§21  7653(c)). 

(iv)  Date  of  interruption  or  termination 
of  training  (See  §  21.7656(8)). 

(v)  Changes  in  number  of  credit  hours 
or  clock  hours  of  attendance  (See 
§  21.7656(a)).  and 

(vi)  Any  other  changes  of 
modifications  m  the  course  as  certified 
at  enrollment 

(Authority:  10  U.S.C.  21361b).  38  L'SC. 
I~a0(g):  Pub  L  98-52.S) 

§  21.7653    Progress  and  cooduct. 

(a)  Satisfactory  pursuit  of  program.  In 
order  to  receive  educational  assistance 
for  pursuit  of  a  program  of  education,  a 
reservist  must  maintain  satisfactory 
progress.  Progress  is  unsatisfactory  if 
the  reservist  does  not  satisfactorily 
progress  dccording  to  the  regulatory 
prescribed  standards  of  the  educational 
institution  he  or  she  is  attending. 

(Authority:  10  LI  S.C.  2136(b).  38  L'.S.C.  1674; 
Pub.  L  98-525) 

(b)  Satisfactory  conduct  In  order  to 
receive  educational  assistance  for 
pursuit  of  a  program  of  education,  a 
reser\'ist  must  maintain  satisfactory 
conduct  according  to  the  regularly 
prescribed  standards  and  practices  of 
the  educational  institution  in  which  he 
or  she  is  enrolled.  If  the  reservist  will  no 
longer  be  retained  as  a  student  or  will 
not  be  readmitted  as  a  student  by  the 
educational  institution  in  which  he  or 
she  is  enrolled,  the  VA  will  discontinue 
educational  assistance,  unless  further 
development  establishes  that  the 


educational  institution's  action  is 
retaliatory. 

(Authority:  10  US.C  2136(b). 38  U.S.C.  1674. 
Pub.  L  98-525) 

(c)  Reports.  At  times  the 
unsatisfactory  progress  or  conduct  of  a 
reservist  is  caused  by  or  results  in  his  or 
her  interruption  or  termination  of 
training.  If  this  occurs,  the  interruption 
or  termination  shall  be  reported  in 
accordance  with  5  21.76S6(a)  of  this 
part.  If  the  reservist  continues  in  training 
despite  making  unsatisfactory  progress, 
the  fact  of  his  or  her  unsatisfactory 
progress  must  be  reported  to  the  VA. 
within  the  time  allowed  by  paragraphs 
(c)  (1)  and  (2)  of  this  section. 

(1)  A  reser\'ist's  progress  may  become 
unsatisfactory  as  a  result  of  the  grades 
he  or  she  receives.  The  institution  of 
higher  teaming  shall  report  such 
unsatisfactory  progress  to  the  VA  in 
time  for  the  VA  to  receive  it  before  the 
earlier  of  the  following  dates  is  reached: 

(i)  Thirty  days  from  the  date  on  which 
the  school  official,  who  is  responsible 
for  determining  whether  a  student  is 
making  progress,  first  received  the  final 
grade  report  which  establishes  that  the 
reservist  either  is  not  progressing 
satisfactorily,  or 

(ii)  Sixty  days  from  the  last  day  of  the 
enrollment  period  during  which  the 
reservist  earned  the  grades  that  caused 
him  or  her  to  meet  the  unsatisfactory 
progress  standards. 

(2)  If  the  unsatisfactory  progress  or 
conduct  of  the  reservist  is  caused  by  any 
factors  other  than  the  grades  which  he 
or  she  receives,  the  institution  of  higher 
learning  shall  report  the  unsatisfactory 
progress  or  conduct  to  the  VA  In  time 
for  the  VA  to  receive  it  within  30  days  of 
the  date  on  which  the  progress  or 
conduct  of  the  reservist  becomes 
unsatisfactory. 

(Authority;  10  U.S.C.  2136(b),  38  U.&C.  1674; 
Pub.  L  98-525) 

(d)  Reentrance  after  discontinuance. 
(1)  A  reservist  may  be  re-entered 
following  discontinuance  because  of 
unsatisfactory  conduct  or  progress  only 
when  the  following  conditions  exist; 

(i)  The  cause  of  unsatisfactory 
conduct  or  progress  has  been  removed, 
and 

(ii)  The  VA  determines  that  the 
program  which  the  reservist  now 
proposes  to  pursue  is  suitable  to  his  ur 
her  aptitudes,  interests  and  abilities. 

(2}  Reentrance  may  be  for  the  same 
program,  for  a  revised  program,  or  for  an 
entirely  different  program  depending  on 
the  cause  of  the  discontinuance  and  the 
removal  of  that  cause. 

(Authonty:  10  U  SC  2136(b).  38  U.&C  1874; 
Pub.  L  98-525) 


§  21.7654  Certifications  o(  attendance  in 
courses  not  leading  to  a  standard  college 
degree. 

When  the  reservist  is  enrolled  in  a 
course  or  courses  which  do  not  lead  to  a 
standard  college  degree,  he  or  she  must 
report  each  day  of  absence  from 
scheduled  attendance.  Only  those  days 
defined  as  absences  in  S  21.7e39(a)  of 
this  part  will  be  reported.  If  the  reservist 
is  enrolled  concurrently  in  two  or  more 
institutions  of  higher  learning,  a 
certification  of  attendance  must  be 
received  from  each  institution  of  higher 
learning.  The  institution  of  higher 
learning  will — 

(a)  Convert  partial  days  of  absence  to 
full  days  of  absence  as  provided  in 

§  21.7639(a)  of  this  part. 

(b)  Verify  the  full  days  of  absence 
reported,  and 

(c)  Endorse  the  report. 

(Authority:  10  U.aC.  2136(b|.  38  U.S.C 
17804a):  Pub.  U  96-525) 
f  Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2900-0354.) 

§21  7656     Othef  required  reports  from 
institutions  of  higher  learning. 

Ecich  institution  of  hignpr  iearnirig  and 
reservist  must  report  without  delay  the 
entrance,  reentrance.  change  in  hours  of 
credit  or  attendance,  pursuit, 
interruption  and  termination  of 
attendance  of  each  reservist  enrolled  in 
an  approved  course. 

(a)  interruptions,  terminations  and 
changes  in  hours  of  credit  or 
attendance.  When  a  resen/ist  interrupts 
or  terminates  his  or  her  training  for  any 
reason,  including  unsatisfactory  conduct 
or  progress,  or  when  he  or  she  changes 
the  number  of  hours  of  credit  or 
attendance,  the  educational  institution 
must  report  this  fact  to  the  VA. 

(1)  If  the  change  in  status  or  change  in 
number  of  hours  of  credit  or  attendance 
occurs  on  a  day  other  than  one 
indicated  by  paragraph  (a)  (2)  or  (3)  of 
this  section,  the  educational  institution 
will  initiate  a  report  of  the  change  in 
time  for  the  VA  lo  receive  it  within  30 
days  of  the  date  on  which  the  change 
occurs. 

(2)  If  the  educational  institution  has 
certified  the  reservist's  enrollment  for 
more  than  one  term,  quarter  or  semester 
and  the  reservist  interrupts  hie  or  her 
training  at  the  end  of  a  term,  quarter  or 
semester  within  the  certified  enrollment 
period,  the  educational  institution  shall 
report  the  change  in  status  to  the  VA  in 
time  for  the  VA  to  receive  the  report 
within  30  days  of  the  last  officially 
scheduled  registration  dale  for  the  next 
term,  quarter  or  semester. 

(3)  If  the  change  in  sta  tus  or  change  in 
the  number  of  hours  of  credit  or 
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attendance  occurs  during  the  30  days  of 
ii  drop-add  period,  the  educational 
institution  must  report  the  change  in 
status  or  change  in  the  number  of  hours 
of  credit  or  attendance  to  the  VA  in  time 
for  the  VA  to  receive  the  report  within 
30  days  from  the  last  dale  of  the  drop- 
add  period  or  60  days  from  the  first  day 
of  the  enrollment  period,  whichever 
occurs  first. 

(Authority:  10  U.S.C.  21300)1.  M  U.S.C.  17B4 
IHib  L9ft-52S) 

(b)  Nonpanitive  grades.  An 
educational  institution  may  assign  a 
nunpunitive  grade  for  a  course  or 
subiect  in  which  the  reservist  is  enrolled 
even  though  the  reservist  does  not 
withdraw  from  the  course  or  subject. 
When  this  occurs,  the  educational 
institution  must  report  the  assignment  of 
the  nonpunitive  grade  in  time  for  the  VA 
lo  receive  it  before  the  earlier  of  the 
following  dales  is  reached; 

(1)  30  days  from  the  date  on  which  the 
educational  institution  assigns  the 
grade,  or 

(2)  60  days  from  the  last  day  of  the 
enrollment  period  for  which  the 
nonpunitive  grade  is  assigned. 

(Authority  10  U  SC.  2130(b).  38  U.S.C.  17»4; 
Pub.  L  98-625) 

(Approved  by  the  Office  of  Mtinagcmeni  and 
Budjiet  under  control  numbor  29(>Mn56  ) 

S  21.76S8    False.  lat«  or  missing  reports. 

(a)  Resenist.  Payments  may  not  be 
based  on  false  or  misleading  statements, 
claims  or  reports.  The  VA  will  apply  the 
provisions  of  §§  21.4006  and  21.4007  of 
this  part  to  a  reservist  or  any  other 
person  who  submits  false  or  misleading 
claims,  statements  or  reports  in 
connection  with  benefits  payable  under 
10  U.S.C.  ch.  106  in  the  same  manner  as 
they  are  applied  to  people  who  make 
similar  false  or  misleading  claims  for 
bonefits  payable  under  38  U.S.C.  oh.  34 
or  36. 

(Authority:  10  USC  2136(b).  3e  U.S.C.  1780. 
1790.  3603:  Pub.  L  98-525) 

(b)  Educational  institution.  (1)  The  VA 
may  hold  an  educational  institution 
liable  for  overpayments  which  result 
from  a  willful  or  negligent 

(1)  Failure  of  the  institution  of  higher 
learning  to  report,  excessive  absences 
from  a  course  or  discontinuance  or 
interruption  of  a  course  by  a  reservist, 
or 

(ii)  False  certification  by  the 
educational  institution.  See  521.7644(b) 
of  this  part. 

(2)  When  an  educational  institution 
willfully  and  knowingly  submits  a  false 
report  or  certification,  the  VA  may 
disapprove  a  course  for  further 
enrollments  and  may  discontinue 


educational  assistance  lo  reservists 
already  enrolled.  The  VA  will  apply  the 
provisions  of  5  21.42a2(b).  §  21.4207  and 
§  21.4206  of  this  part  in  the  same  manner 
as  they  are  applied  in  making  similar 
determinations  regarding  enrollments 
under38U.S.C.  ch.  34. 
(Authority:  10  U.S.C  213etb).  38  U.S.C  1790; 
Pub.  L.  98-525) 

§21.7659    Reporting  fe«. 

In  determining  the  amount  of  the 
reporting  fee  payable  to  institutions  of 
higher  teaming  for  furnishing  required 
reports,  the  VA  will  apply  the  provisions 
of  the  introductory  portion  of  §21.4206 
and  §  21.420  (a),  (c).  (d).  and  (e)  of  this 
part  in  the  same  manner  as  they  are 
applied  in  the  administration  of  38 
U.S.C.  chs.  34  and  36. 

(Aulhority:  10  USC.  2136(b|.  38  U.S.C.  1784. 
Pub.  L  98-625) 

Course  .^ssessmenl 

$  21.7670     Measurement  ot  courses 
leading  to  a  standard  college  degree. 

FjtcepI  as  provided  in  §21-7672  of  this 
part  the  VA  will  measure  a  reservist's 
courses  as  stated  in  this  section. 

(a)  Fourteen  semester  hours  are  full 
time.  Unless  12  or  13  semester  hours  are 
full  time  as  provided  in  paragraphs  (b) 
and  (c)  of  this  section,  or  unless 
paragraphs  fd)  or  (e)  of  this  section 
apply  to  measurement  of  the  rescr\'ist's 
enrollment  the  VA  will  measure  a 
reservist's  enrollment  as  follows: 

(1 )  14  or  more  semester  hours  or  the 
equivalent  are  full-time  training. 

(2)  10  through  13  semester  hours  or  the 
equivalent  are  three-quarter-time 
training,  and 

(3)  7  through  9  semester  hours  or  the 
equivalent  are  half-time  training. 

(Authorit.xr  10  use.  2131(b).  38  U.S.C. 
1788(3):  Pub.  L  98-525) 

(b)  Thirteen  semester  hours  are  full 
time.  (1)  The  VA  will  consider  that  13 
semester  hours  or  the  equivalent  are 
full-time  training  when  the  educational 
institution  certifies  that  all 
undergraduate  students  enrolled  for  13 
semester  hours  or  the  equivalent  are 

(i)  Charged  full-time  tuition,  or 

(ii)  Considered  full-time  for  othej 
administrative  purposes. 

(2)  When  13  semester  hours  or  the 
equivalent  are  full-lime  training — 

(i)  10  through  12  semester  hours  or  the 
equivalent  are  three-quarter-time 
training,  and 

(ii)  7  through  9  semester  hours  or  the 
equivalent  are  half-time  training. 

( Aulhonly:  10  U.S.C.  1031(b).  38  U.S  C. 
17B8(a);  Pub.  L  98-525) 

(c)  Twelve  semester  hours  are  full 
time.  (1)  The  VA  will  consider  that  12 


semester  hours  or  the  equivalent  are 
full-lime  training  when  the  educational 
Institution  certifies  that  all 
undergraduate  students  enrolled  for  12 
semester  hours  or  the  equivalent  are — 

(i)  Charged  full-time  tuition,  or 

(ii)  Considered  full  time  for  other 
administrative  purposes. 

(2)  When  12  semester  hours  or  the 
equivalent  are  full-time  training — 

(i)  9  through  11  semester  hours  or  the 
equivalent  are  three-quarter-time 
training,  and 

(ii)  6  through  8  semester  hours  or  the 
equivalent  are  half-time  training. 

(Auttioriiy:  10  US.C.  2136(b).  38  U.S.C. 
17Ba(a):  Pub.  I..  98-525) 

(d)  Course  measurement:  combined 
independent  study-resident  training.  (l| 
Notwithstanding  the  provisions  of 
paragraph  (a),  (b)  or  (c)  of  this  section  if 
a  reservist  pursues  independent  study 
concurrently  with  resident  training,  the 
VA  will  determine  training  time  as 
follows; 

(i)  If  the  credit  hours  of  independent 
study  would  equal  one-half  time  or 
more,  according  to  paragraph  (a),  (b),  or 
(c)  of  this  section,  as  appropriate,  the 
VA  shall  convert  them  to  one  hour  less 
than  ihe  lowest  number  of  credit  hours 
considered  to  be  one-half-time  training. 
If  the  credit  hours  of  independent  study 
are  less  than  one-half  time  according  to 
paragraph  (a),  (b).  or  (c)  of  this  section, 
as  appropriate,  they  shall  not  be 
converted.  If  the  independent  study  is 
not  measured  on  a  credit-hour  basis,  the 
VA  will  assign  a  credit-hour  evaluation 
lo  independent  study  of  one  hour  less 
than  the  lowest  number  of  credit  hours 
that  constitute  one-half-time  training. 

(ii)  The  VA  will  add  the  number  of 
independent  study  credit  hours  as 
determined  in  paragraph  (d)(1  )(i)  of  this 
section  to  the  number  of  credit  hours  of 
resident  training. 

(iii)  The  VA  will  use  the  total  credit 
hours  computed  in  paragraph  (d)(l)(ii}  of 
this  section  to  determine  the  training 
time  based  on  the  measurement  criteria 
found  in  paragraph  (a),  (b).  or  (c)  of  this 
section,  as  appropriate. 

(2)  When  the  reservist  pursues  a 
course  or  subject  of  independent  study 
and  resident  training  sequentially, 

(i)  The  VA  will  treat  the  course  or 
subject  as  independent  study,  and  will 
not  pay  any  educational  assistance, 
during  any  week  in  which  the  course  or 
subject  meets  the  definition  of 
independent  study  found  in 
§  21.7520(b)(ll)  of  this  part,  and 

(ii)  The  VA  will  treat  the  course  or 
subject  as  resident  training  during 
weeks  in  which  regularly  scheduled 
classroom  sessions  meet. 
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(e)  Concurrent  enrollment.  If  the 
rcsemst  is  enrolled  concurrently  in  two 
or  more  institutions  of  higher  learning 
and  some  of  his  or  her  courses  are 
measured  on  a  credit-hour  basis  and 
some  are  measured  on  a  clock-hour 
biiSiS  as  provided  in  §  21  7672  of  this 
part,  the  VA  will  measure  his  or  her 
courses  by  converting  the  clock  hours  to 
credit  hour  equivalents  as  follows. 

(11  The  VA  will  divide  the  number  of 
credit  hours  considered  full-time  at  the 
institution  of  higher  learning  which  is 
measunng  the  reservist's  training  on  a 
credit-hour  basis  (as  provided  in 
paragraphs  (a),  (b)  and  (c)  of  this 
section)  by  the  number  of  clock  hours 
which  is  full-time  at  the  institution  of 
higher  learning  which  is  measuring  the 
resen-ist's  course  on  a  clock-hour  basis. 

(2)  The  VA  will  multiply  the  figure 
obtained  in  paragraph  [e)(1)  of  this 
section  by  the  number  of  clock  hours  in 
which  the  reservist  is  enrolled. 

(3)  The  VA  will  add  the  figure 
obtained  in  paragraph  (e)(2)  of  this 
section  to  the  number  of  credit  hours  in 
w,hir.h  the  resen-'isl  is  enrolled. 

|4)  T^e  VA  will  apply  the  provisions 
ohldined  m  paragrpah  (e)(3)  of  this 
SfCiiun  to  the  provisions  of  paragraphs 
[dl  (b)  or  (c)  of  this  section,  as 
appropnate. 

(.AuthoriJy  10 U.S.C.  2136{b}.  38  VSC. 
l"B8(hh  Pub  L  98-525) 

(f)  Other  requirements. 
N'otwtthstdndinR  any  other  pn^visiun  of 
this  section  in  administering  benefits 
pavdbie  under  10  U.S.C  ch.  106.  the  VA 
shfill  apply  the  provisions  of  \  21.4272 
fdt.  lb),  (d).  fe)  (except  paragraph  (4)). 
(D.  (>i)  and  (k]  of  this  pari  m  the  same 
mnnner  as  they  are  applied  in  the 
administration  of  38  L'.S.C.  chs.  34  and 
36. 

(Authority:  10 U.S C.  n^\h\.  38  USC 
1788(b);  Pub.  L  98-5251 

§21.7672    Meacurement  of  courses  not 
leading  to  a  itandard  cottage  degree. 

\a]  Sonaccredtted.  The  VA  shall 
mefisure  a  nonaccredited  course  not 
leading  to  a  standard  college  degree  as 
follows.  For  the  purposes  of  this 
paragraph  clock  hours  and  class 
sess.ons  mean  clock  hours  and  class 
sessions  per  week. 

[1)  Except  as  provided  in  paragraph 
Id  1(3)  of  this  section,  if  shop  practice  is 
an  integral  part  of  the  course 

[ij  Full-time  training  shall  be  30  clock 
hours  attendance  with  not  more  than 
2^'2  hours  rest  period  allowance  and  not 
more  than  5  hours  of  supervised  study. 

Ill)  Three-quarter-time  training  shall 
be  22  through  29  clock  hours  attendance 
with  not  more  than  2  hours  rest  period 


allowance  and  not  more  than  3%  hours 
of  supervised  study. 

(ili)  Half-time  training  shall  be  15 
through  21  clock  hours  attendance  with 
not  more  than  1  y*  hours  rest  period 
allowance  and  not  more  than  ZVi  hours 
of  supervised  study. 

(2)  Except  as  provided  in  paragraph 
(a)(3)  of  this  section,  if  theory  and 
classroom  instruction  predominates  in  a 
course 

(t)  Full-time  training  is  25  clock  hours 
net  instruction  and  not  more  than  5 
hours  of  supervised  study. 

(ii)  Three-quarter-time  training  Is  18 
through  24  clock  hours  net  instruction 
and  not  more  than  3^4  hours  of 
supervised  study,  and 

jiti)  Half-time  training  is  12  through  17 
hours  net  mstniction  and  not  more  than 
2W  hours  of  supervised  study,  in 
measuring  net  instruction  for  the 
purposes  of  this  paragraph  there  wUl  be 
Included  customary  intervals  not 
exceeding  10  minutes  between  classes. 

(3)  An  institution  of  higher  learning 
offering  courses  not  leading  (o  a 
standard  college  degree  may  measure 
those  courses  on  a  quarter-  or  semester- 
hour  basis  as  indicated  for  collegiate 
courses  m  §  21.7670  of  this  part  provided 

(i)  The  academic  portions  of  the 
courses  require  outside  preparation  and 
be  measured  on  a  minimum  of  50 
minutes  net  of  instruction  per  week  for 
each  quarter  or  semester  hour  of  credit. 

(li)  The  laboratory  portions  of  the 
courses  are  measured  on  a  minimum  of  2 
hours  of  attendance  per  week  for  each 
quarter  or  semester  iiour  of  credit. 

(in)  the  shop  portion  of  the  courses  are 
measured  on  -i  minimum  of  3  hours  of 
attendanoe  per  week  for  each  quarter  or 
semester  hour  of  credit.  In  no  event  shall 
the  courses  be  considered  a  full-time 
course  when  less  than  22  hours  per 
week  of  attendance  is  required.  Not 
more  than  2  hours  rest  period  shall  be 
allowed  per  week  for  courses  in  which 
shop  practice  is  an  integral  pari  of  full- 
iime  courses:  1  W  hours  for  three- 
quarter-time  courses  of  16-21  clock 
hours;  1  hour  for  one-half-time  courses 
of  11-15  clock  hours. 

(Authonty:  10  USC.  2136(b).  38  U.aC  178S; 

Pub.  L  98-525) 

[h]  Accredited  courses.  Accredited 
courses  not  leading  to  a  standard 
college  degree  shall  be  measured  as 

follows: 

(1)  Except  as  provided  in  paragraph 
[b)(3)  of  this  section,  if  shop  practice  is 
an  integral  part  of  the  course 

(i)  FuU-time  training  shall  be  22  clock 
hours  attendance  with  not  more  than 
2Vt!  hours  rest  period  allowance. 

(ii)  Three-quarter-time  training  shall 
be  16  through  21  clock  hours  attendance 


with  not  more  than  2  hours  rest  period 
allowance. 

(ill)  Half-lime  training  shall  be  11 
through  15  clock  hours  attendance  wtlb 
not  more  than  1  ^\  hours  rest  penod 
allowance.  5uper\'ised  study  shall  be 
excluded  from  measurement  of  all 
courses  to  which  this  paragraph  applies. 

(2)  If  theory  and  class  instruction 
predominates 

(i)  Full-time  training  is  18  clock  hours 
net  Instruction. 

(ii)  Three -quarter- time  training  is  13 
through  17  clock  hours  net  inslnjclion. 
and 

(iii)  Half-lime  training  is  9  through  12 
clock  hours  net  instruction.  In  measuring 
net  instruction  for  this  subparagraph 
there  will  be  included  customary 
intervals  not  to  exceed  10  minutes 
between  classes:  however,  supervised 
study  must  be  excluded. 

(3)  An  institution  of  higher  learning 
offering  courses  not  leading  to  a 
standard  college  degree  may  measure 
those  courses  on  a  quarter-  or  semester 
hour  basis  as  indicated  for  collegiate 
courses  in  S  21.7670  of  this  part  provided 

(i)  The  academic  poriions  of  the 
courses  must  require  outside 
preparation  and  be  measured  on  a 
minimum  of  50  minutes  net  of 
instruction  per  week  for  each  quarter  or 
semester  hour  of  credit. 

(ii)  The  laboratory  portions  of  such 
courses  are  measured  on  a  minimum  of  2 
hours  of  attendance  per  week  for  each 
quarter  or  semester  hour  of  credit, 

(iii)  The  shop  portions  of  such  courses 
must  be  measured  on  a  minimum  of  3 
hours  of  attendance  per  week  for  each 
quarter  or  semester  hour  of  credit.  In  no 
event  shall  these  courses  be  considered 
a  full-time  course  when  less  than  22 
hours  per  week  of  attendance  is 
required.  Not  more  than  2  hours  rest 
period  shall  be  allowed  per  week  for 
courses  in  which  shop  practice  is  an 
integral  part  of  full-time  courses:  1  "A 
hours  for  Ihree-quarter-time  courses  of 
16-21  clock  hours;  and  1  hour  for  one- 
half-time  courses  of  11-15  dock  hours. 

(Authortly:  10  U.S,C  2136fb),  38  U.S.C  1788; 
Pub.  L  9B-525) 

§21.7674    Meesurement  of  practical 
training  coursea. 

(a)  Nursing  courses.  (1)  Courses  for 
the  objective  of  registered  nurse  or 
registered  professional  nurse  will  be 
measured  on  the  basis  of  credit  hours  or 
clock  hours  of  attendance,  whichever  is 
appropriate.  The  clock  hours  of 
attendance  may  include  academic  class 
time,  clinical  training,  and  supervised 
study  periods. 
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(2)  Courses  offered  by  institutions  of 
higher  learning  which  lead  lo  the 
objective  of  practical  nurse,  practical 
trained  nurse,  or  licensed  practical 
nurse  will  be  measured  on  credit  hours 
or  clock  hours  of  attendance  per  week 
whichever  is  appropriate. 

(Aulhorily:  10  USC  21.%{b).  38  U.S  C.  176tl; 
l»ub.  L  98-525) 

(b)  Medical  and  dental  ossmfunts 
courses  for  VA.  Programs  approved  In 
accordance  with  the  pro\'ision8  of 

§  21.7720(b)(3)  of  this  part  will  be 
measured  on  a  clock-hour  basis  as 
provided  in  fi  21.7672  of  this  part. 
However,  the  program  will  be  regarded 
as  full-time  institutional  (raining, 
provided  the  combined  total  of  the 
classroom  and  other  formal  instruction 
portion  of  the  program  and  the  on-the- 
job  portion  of  the  program  requires  30  or 
more  clock  hours  of  attendance  per 
week. 

(Authority;  10  U.S.C  2136(b).  38  U.S.C  17B8: 
Pub.  L  98-525) 

(c)  Other  practical  training  course.':. 
These  courses  will  be  measured  in 
semester  hours  of  credit  or  clock  hours 
of  attendance  per  week,  whichever  is 
appropriate,  if  approved  under 

5  21.7720(b)(4)  of  this  part. 

(AuThontv  10  U  SC,  213fi(b)  3fl  U.S.C  1788; 
Piili  1-  98-525 

State  Approving  Agencies 

^  21.7700    State  approving  agencies. 

The  VA  and  State  approving  agencies 
have  the  same  general  responsibiUlies 
for  approving  courses  for  training  under 
10  U.S.C.  ch.  106  as  they  do  for 
approving  courses  for  training  under  38 
U.S.C.  ch.  34.  Accordingly,  in 
administering  10  U.S.C.  ch.  106.  the  VA 
will  apply  the  provisions  of  the 
following  sections  and  paragraphs  in  the 
same  manner  as  they  are  applied  for  the 
administration  of  38  U.S.C,  chs.  34  and 
36: 

(a)  S  21.4150  (except  paragraph  (e)} — 
Designation. 

(b)  S  21.4151— Cooperation. 

(c)  I  21.4152— Control  by  agencies  of 
the  United  Slates. 

(d)  5  21.4153 — Reimbursement  of 
expenses, 

(e)  5  21.4154— Ri-porl  of  nctivUes.  and 

(f)  i  21  42a0(j)|h}  (except  In  those  instances 
descnbed  m  S  21.7720|, 

(Authority:  10  USC  2136(b).  38  USC  1770. 
1771.  1772.  1774;  Pub  L  9R-525) 

-Approval  of  Courses 

6  2 1.7720    Course  approval. 

(a)  Ccurses  must  be  approved.  (1)  A 
course  of  education  offered  by  an 
institution  of  higher  learning  must  be 
approved  by — 


Ii)  The  Stale  approving  agency  for  the 
State  in  which  the  institution  of  higher 
learning  is  located,  or 

(ii)  The  State  approving  agency  which 
has  appropriate  approval  authority,  or 

(iii)  The  VA.  where  appropriate.  In 
determining  when  it  is  appropriate  for 
ihe  VA  lo  approve  a  course,  the  VA  will 
apply  Ihe  provisions  of  $21.4250{b)13) 
and  (cK2)|i).  (ii).  (iii).  and  (iv)  of  this 
part. 

(2)  A  course  approved  under  38  U.S.C. 
ch.  36  is  approved  for  the  purpcses  of  10 
U.S.C.  ch.  106  provided  it  is  offered  by 
an  institution  of  higher  learning. 

(Authority:  10  U.S.C  213e(b).  38  U.S  C  177i 
Pub.  L  96-525) 

(b)  Course  approval  criteria.  (1)  In 
administering  benefits  payable  under  10 
use.  ch  106.  the  VA  and.  where 
appropriate,  the  State  approving 
agencies,  shall  apply  the  following 
sections  In  the  same  manner  as  they  are 
applied  for  the  administration  of  38 
use.  chs.  34  and  36; 

(i)  5  21.4250  (except  paragraphs  {c){} ) 
and  (c|(2)(v)) — Approval  of  courses, 

(li)  §  21.4251— f^riod  of  operation  of 
course. 

(iiij  5  21.4253  (except  those  portions  of 
paragraphs  (b)  and  [f]  that  permit 
approval  of  a  course  leading  to  a  high 
school  diploma] — Accredited  courses. 

(iv)  §21.4254 — Nonaccredited  courses. 

(v)  521.4255— Refund  policy— 
nonaccredited  courses. 

(vi)  S  21.4258  (except  paragraph  (c))— 
Notice  of  approval, 

(vii)  §  21.4259 — Suspension  or 
disapproval. 

(viii)  §  21.4260— Courses  in  foreign 
countries. 

(ix)  §  21.4266 — Courses  offered  at 
subsidiary  branches  or  extensions. 

(2)  The  following  criteria  apply  to 
approval  of  nursing  courses. 

(i)  Courses  for  the  objective  of 
registered  nurse  or  registered 
professional  nurse  will  be  approved 
when  they  are  provided  by  institutions 
of  higher  learning.  The  hospital  or 
fieldwork  phase  of  a  nursing  course. 
including  a  course  leading  lo  a  degree  in 
nursing,  will  be  included  in  the  approval 
when — 

(A)  The  hospital  or  fieldwork  phase  is 
an  integral  purl  of  the  course. 

(B)  Completion  of  the  hospital  or 
fieldwork  phase  of  the  course  Is  a 
prerequisite  to  the  successful  completion 
of  the  course. 

(C)  The  student  remains  enrolled  in 
the  institution  of  higher  learning  during 
the  hospital  or  fieldwork  phase  of  the 
course,  and 

(D)  The  training  is  under  the  direction 
and  super\'ision  of  the  institution  of 
higher  learning. 


(ii)  Doth  the  clinical  training  and  the 
academic  subjects  of  a  course  which 
leads  lo  the  objective  of  practical  nurse. 
practical  trained  nurse,  or  licensed 
practical  nurse  may  be  approved 
when — 

(A)  The  clinical  training  is  offered  by 
an  affiliated  or  cooperating  hospital. 

(B)  The  student  is  enrolled  in  and 
supervised  by  the  mstitution  of  higher 
learning  during  the  period  of  clinical 
training,  and 

(C)  The  course  is  accredited  by  a 
nationally  recognized  accrediting 
agency  or  meets  the  requirements  of  the 
licensing  body  of  the  State  in  which  the 
institution  of  higher  learning  is  located. 

(3)  A  course  prescribed  by  the 
Administrator  under  38  U.slC  4n4(e) 
for  fuU-time  physicians'  assistants  or  for 
full-time  expanded-function  dental 
auxiliaries  (formerly  referred  lo  as 
dental  assistants)  may  be  approved  if 
the  course  is  conducted  by  an  institution 
of  higher  learning  at  VA  facilities  or  in 
facilities  operated  by  hospitals,  medical 
schools  or  in  medical  installations 
pursuant  to  a  contract  with  the  VA. 

(4)  An  off-campus  job  experience 
included  in  a  course  offered  by  an 
institution  of  higher  learning  may  be 
approved  only  when  it  meets  the 
requirements  for  resident  training  found 
in  §21.7520(bH22)(vi)  of  this  part. 

(Authority:  10  US.C  213(Kb)  38  USC  1676. 
1772   ITri  ITTfl.  1776.  1779.  1789  1789(0). 
4004(i*h  Pub  L  98-52.''.| 

§21.7722     Courses  and  enrodments  which 
may  not  be  approved. 

The  Administrator  may  not  approve 
an  enrollment  by  a  reservist  in.  and  a 
Stale  approving  agency  may  not 
approve  for  training  under  10  U.S.C.  ch. 
106  in— 

(a)  A  bartending  or  personality 
dcvclopmeni  course; 

(b)  A  Hight  training  course  unless  the 
course  is  offered  by  an  institution  of 
higher  learning  for  credit  toward  a 
standard  college  degree; 

(r)  A  course  offered  by  radio; 

(d)  A  correspondence  course; 

(e)  A  course,  or  combination  of 
courses  to  the  extent  that  they  consist  of 
instruction  olTered  by  an  educational 
institution  alternating  with  instruction  in 
a  business  or  industrial  establishment, 
commonly  called  a  cooperative  course; 

(f)  A  course,  or  a  combination  of 
courses  consisting  of  institutional 
agricultural  courses  and  concurrent 
agricultural  employment,  commonly 
called  a  farm  cooperative  course; 

(g)  An  apprenticeship  or  other 
program  of  on-job  training: 
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(h)  A  course  offered  by  an  entity 
which  IS  not  an  institution  of  higher 
learning; 

(i)  A  course  offered  by  a  graduate 
school  leading  toward  a  graduate  degree 
or  a  graduate  certificate; 

(j)  A  medical,  dental,  or  an 
oslt-opaihic  inlemship  or  residency: 

(k)  A  nursing  course  offered  by  an 
autonomous  school  of  nursing: 

(I)  A  medical  or  dental  specialty 
course  unless  it  is  offered  by  a  hospital 
which  qualifies  as  an  institution  of 
higher  learning: 

(m)  A  refresher,  remedial,  or 
deficiency  course: 

(nl  A  course  or  combination  of 
courses  consisting  solely  of  independent 
study:  or 

(0)  An  institutional  course  for  the 
objective  of  nurse's  aid  or  a 
nonaccredited  nursing  course  which 
does  not  meet  the  licensing 
requirements  in  the  State  where  the 
course  is  offered. 

(Authorily:  10  I'.S.C.  2iat.  2136(b).  38  U  SC. 
1673;  Pub-  L  98-525) 

Administrative 

^217801     Delegation  Of  autnortty. 

Iri)  General  delegation  of  authonty. 
Except  as  otherwise  pro\ided,  authority 
is  delegated  to  the  Chief  Benefits 
Director  of  the  VA,  and  lo  aupen-'isory 
or  adjudication  personnel  within  the 
jurisdiction  of  the  Vocational 
RehabiHtation  and  Education  Scrv'ice  of 
the  VA  designated  by  the  Chief  Benefits 
Director  to  make  rindin«s  and  densions 
under  10  U.S.C.  ch- 106  and  the 
applicable  regulations,  precedents  and 
instructions  concerning  the  program 
authorized  by  that  chapter  to  the  extent 
that  the  program  is  administered  by  the 
VA. 

(Authonty:  10  U  SC  2136(b|.  38  U.S.C.  212(8); 
Pub.  I..  98-525) 

(b)  Other  delegations  of  authority  In 
administering  benefits  payable  under  tO 
use.  ch.  106.  the  VA  sha'll  apply 
§  21.-MXn(b).  (c)  (1),  (2).  and  (3)  (in  part), 
and  (f)  of  this  part  in  the  same  manner 
as  those  paragraphs  are  applied  m  the 
administration  of  38  U.S.C.  ch.  34. 

(Authority:  10  U.S.C.  213B(b|,  08  U.S.C.  212(a|: 
179b:  Put)   I.  98-52M 

§  21.7002    FinaUty  of  dectsions. 

(a)  Agency  decisions  generally  are 
binding.  The  decision  of  VA  field  station 
original  jurisdiction  on  which  an  action 
is  based — 

(1)  Will  be  final. 

(2)  Will  be  binding  upon  all  field 
stations  of  the  VA  as  to  conclusions 
based  on  evidence  on  file  at  that  lime, 
dnd 


(3)  Will  not  be  subject  lo  revision  on 
the  same  factual  grounds  except  by  duly 
constituted  appellate  authorities  or 
except  as  provided  in  $  21.7803  of  this 
part.  (See  §  §  19.19Z  and  19.193  of  this 
Chapter). 

(Authority:  38  U.S.C.  211) 

(b)  Decisions  of  an  Activity  within  the 
VA.  Current  determinations  of  pertinent 
elements  of  eligibility  for  a  program  of 
education  made  by  a  VA  adjudicative 
activity  by  application  of  the  same 
criteria  and  based  on  the  same  facts  are 
binding  one  upon  the  other  in  the 
absence  of  clear  and  unmistakable 
error. 

(Aulhority:  38  U.S.C.  211) 

(c)  Determinations  of  satisfactory 
participation.  A  determination  made  by 
a  competent  military  or  naval  authority 
or  by  the  Coast  Guard  as  lo  whether  or 
not  an  individual  is  participating 
satisfactordy  in  required  training  as  a 
member  of  the  Selected  Reserve  is 
binding  upon  the  VA. 

(Authority:  10  U.aC.  2134;  Pub  L  98-525) 

§21.7803     Revision  of  decisions. 

The  revision  of  a  decision  on  which 
an  action  was  predicated  is  subject  lo 
the  following  sections: 

(a)  Clear  and  unmistakable  error. 
§  3.10S(a)  of  this  chapter  and 

(b)  Difference  of  opinion,  S  3.105(b)  of 
this  chapter. 

[Authorily  38  use  211) 

§  21-7805     Conflicting  interests. 

In  udmmistenng  benefits  payable 
under  10  U.S.C.  ch.  106.  the  VA  will 
apply  the  provisions  of  $  21.4005  of  this 
part  in  the  same  manner  as  they  are 
applied  in  the  administration  of  38 
U.S.C.  chs.  34  and  36. 

(Authority:  10  U.S.C.  213fttbl.  38  US.C.  1783: 
Pub.  L  96-525) 

§  21.7807    Eiamlnatlon  o(  records. 

In  administering  benefits  payable 
under  10  U.S.C.  ch.  106.  the  VA  will 
apply  the  provisions  of  $  21.4209  in  the 
same  manner  as  they  are  applied  in  the 
administration  of  38  U.S.C.  chs.  34  and 
36. 

(Aulhurily:  10  U.S.C.  2136(b),  38  U.S^  17S0: 

Piib  1.  f»»t-52-'il 

§21.7810     Civil  rights. 

( a )  Delegations  of  authority 
concerning  Federal  equal  opportunity 
laws.  (1 1  The  Chief  Benefits  Director  is 
delegated  the  responsibility  lo  obtain 
evidence  of  voluntary  compliance  with 
Federal  equal  opportunity  laws  from 
educational  institutions  and  from 


recognized  national  organizations 
whose  representatives  are  afforded 
space  and  office  facilities  under  his  or 
her  jurisdiction.  (See  S  81 .1  et  seq.  of  this 
chapter.  These  equal  opportunity  laws 
are: 

(i)  Title  VI.  Civil  Rights  Act  of  19R4. 

(ii)  Title  IX.  Education  Amendments 
of  1972.  as  amended, 

(iii)  Section  504,  Rehabilitation  Act  of 
1973.  and 

(iv)  The  Age  Discrimination  Act  of 
1975. 

(2)  In  obtaining  evidence  from 
educational  institutions  of  compliance 
with  Federal  equal  opportunity  laws,  the 
Chief  Benefits  Director  may  use  the 
State  approving  agencies  as  provided  in 
S21.4Z58(d)tnthispart. 
(Authonty:  42  U.S.C.  2000) 

(b|  Nondiscrimination  In  educational 
programs.  In  administering  benefits 
payable  under  10  U.S.C.  ch.  106.  the  VA 
shall  apply  the  following  sections  in  the 
same  manner  as  they  are  applied  to  the 
administration  of  38  U.S.C.  chs.  34  and 
36: 

(1)  %  21.4300— Qvil  rights 
assurances — Title  VI,  Public  Law  B8- 
352. 

(2)  S  21.4301  [with  the  exception  of 
references  to  elementary  and  secondary 
schools  and  medical  institutions) — 
Institutions  of  higher  learning; 
elementary  and  secondary  schools: 
medical  institutions, 

(3)  §  21.4304  (with  the  exception  of 
references  to  elementary  and  secoiulary 
schools  and  medical  Institutions) — 
Assurance  of  compliance  received — 
i.h.l.'s:  elementary  and  secondary 
schools;  medical  facilities. 

(4)  §21.4305— Noncompliance — 
complaints — initial  action. 

(5)  %  21 .430fr— Payments  after  final 
agency  action,  and, 

(6)  §21.4307- Posttermination 
compliance. 

(Authorily:  42  U.5.C  2000) 

jFR  Dor  Hft- 20221  FMrd  «-'  fVl  ^1^  nm] 
BILUMG  CODE  B33<M)1-II 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  271 

(FRL-3442-9) 

South  Carolina;  Final  Authorization  of 
State  s  Hazardous  Waste  Management 
Program 

AGENCY:  Environmental  Protection 

Agency. 

ACnOM:  Immediate  final  rule:  correction. 
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summary:  This  document  corrects  the 
Ll,iirs  previously  published  in  the 
Federal  Register  dated  August  5.  1968 
I SJ  KR  Z94^1 1  for  the  deadline  for  receipt 
of  p.iblic  cfjmment.  the  efTective  date  for 
authohzdtion.  and  other  errors  for  Pinal 
Authorization  of  South  Carolma's 
hazardous  waste  program.  Due  to  an 
oversight,  EPA  inadvertently  drafted  a 
notice  authorizing  the  state  for  these 
provisions  with  an  incomplete  Attorney 
(ieneral's  Statement.  This  oversight  has 
been  corrected.  The  public  comment 
period  is  extended  until  the  close  of 
business  October  6. 1988.  Final 
Authorization  for  the  Federal 
requirements  listed  at  53  FR  29461  shall 
be  effective  November  7.  1988. 

FOR  FURTHER  mFORMATION  COHTACT: 

Otis  Johnson,  Chu'f.  Wriste  Planning 
Section.  RCRA  Branch.  Waste 
Managem(?ni  Drvision  U.S. 
Knvironmentiii  lYoiection  Agency,  345 
Courlland  Stret.t  \E..  Atlanta.  Georgia 
30365.  (404)  347-3016. 

On  page  29462.  Column  1.  paragraph  1. 
the  chart  of  requiremenls  to  be  approved 
which  reads: 

South  Caroline  is  today  seeking 
authority  to  administer  the  following 
Federal  requirements  promulgated 
between  1/23/63-7/14/86. 


•  PeffnK  Rules-Sedlement 

•  kiteom     Status     Stand- 

•  Otormaled        Ahphatc 

•  Naitonal   Lkwfo*^   Man«- 

tPSt 

•  Permil  Rutes-SetUefneni 
Agreemeni 

•  Usbng      Warlann^Z^ 
Pho9( 

•  Urn* 
Uguor  Sludge 

•  Enclwston  o<  Houso^olO 
Waste 

•  (nleiim     Status     Sland- 
arctt  ApplicaMity. 

•  Saieflrie  Accumulation  . 

%  IntoriTi      Status 
afds  for  LarxJhIls. 

•  usbng    of    Spent    Ptckle 
Lx}uor 

•  Hazardous  Waste  Tank 
Systems 

•  Redefinition      ol      SoW 
Waste 


is  corrected  to  read. 

South  Carolina  is  today  seeking 
iiulhority  to  administer  the  following 


Federal  requirements  prtrmulgaled 
between  1/23/83-7/14/86 


Factonu 
promut- 

oattoo 


•  Biennul  Repo^ 

•  Pefmil  Riiles-Seinemenl 
Agreomeflt 

•  inlenm     StsitiS     Suno- 
ards. 

•  Ctihyinaled        Aliphat>c 
Hydrocafboo  Ljsting. 

•  National   Umfonn   Mant- 

•  Ustmg      Wartann  +  Zinc 
P^osprMla. 

•  UTte    Stabdtzed    PicUe 
Liquor  Sludge 

•  EwAjSion  oi  Mouse*TOW 
Waste 

•  Interim     Status     Stand- 
ards Applicsbility 

•  Saieihte  Aociimulation 

•  inleom     Status     Staryl- 
ams  tot  Landfills 

•  Ltstir>g  0*  Spom  Pickie 

LKJUOf 

9  Hazardous  Waste  Tank 
Systems. 

•  Redeftnttion     o\     SoM 
Waste. 


. '  46  FR 
I      3977 


48  FR 
39622 

48  FR 
52718 

49  FR 
5313 

49  FR 

1O490 
49  FR 

19922 
49  FR 

23284 
49  FR 

44980 
49  FR 

46095 
49  FR 

49571 
60  FO 

16044 
51  FR 

19320 
51  FR 

25422 
50Fn6l4 


1/28/83 

9/1/83 

11/22/ 

83 
2/10/84 

3/20/84 

5/10/84 

6/5/B4 

11/13/ 

84 

(  11/21/ 

B« 

12/20/ 

I      64 

"  4/23/65 

5/26/66 

7/14/86 

1/4/85 


On  page  29462.  column  1.  paragraph  2. 
which  reads.  "South  (^rolina  is 
currently  revising  analogous  regulations 
to  address  EPA's  comments  of  February 
12, 1968.  for  the  following  provisons: 


Federal 
promul- 
gahon 


•  tntenm     Status     Stand-  I  49  FR 
a-ds  ApphcaMNy.  I      46095 

•  Oostxe     Post     Closure     51  FR 
and  Fina'v:tal  Responst-        16422 
billy  Reqtarements. 


is  corrected  to  read: 

**South  Carolina  is  currently  revising 
analogous  regulations  to  address  EPA's 
comments  of  Februar>'  12. 1988.  for  the 

following  provisons: 


I  Correcbon       to 
Methods  Manutf. 


48  FR 
47361 


Federal 

proTiij)- 

gation 

date 


•  Closure    Post     CiDsure 
and  Rnanc 
biWy  Requirwnante, 


Federal 
promul- 
galion 


51  FR 
16422 


Lea  A.  OeHifaos.  Ill, 

.Acting  Hf^fonal  Admimsl  rotor. 

|FR  Doc.  88-20323  Filed  9-7-68;  645  am| 

BIU^ING  COOE  6SG0-4O-M 

40CFR  Part  271 

IFRL-3442-8) 

Florida:  Final  Authorization  of  State 
Hazardous  Waste  Program;  Correction 

AGENCY:  iinironmentai  Protection 

Agency 

ACTION:  Notice  of  correction. 


SUMMARY:  This  notice  corrects  the  list  of 
authorihes  pre\iously  published  in  the 
Federal  Register  dated  December  1. 
1987.  152  FK  4?K>34|  for  Final 
Authonzatmn  for  revisions  to  Florida's 
Hazardous  Waste  Management 
Program.  At  that  time  Florida  was 
seeking  authority  to  administer  federal 
non-HSWA  (Hazardous  and  Solid 
Waste  Amendment  of  1984) 
requirements  promulgated  prior  to  |une 
30. 1985.  The  following  analogs  were 
part  of  the  State's  authorization 
application  but  were  inadvertently 
omitted  from  the  Federal  Register 
announcement  "Re-definition  of  Solid 
Waste".  50  FR  614,  Janudry  4,  1985.  and 
"Corrections  to  Test  Methods  Manual". 
49  FR  47391.  December  4.  1984.  These 
provisions  were  made  publicly  available 
for  review  during  the  public  comment 
period  for  the  original  application  and 
are  stilt  available  at  the  organizations 
listed  in  the  addresses  section  of  the 
December  1. 1987  notice.  Public 
comments  on  the  two  omitted  provisions 
will  be  received  until  the  close  of 
business.  September  31, 1988.  If  there 
are  nu  adverse  public  comments,  final 
authorization  for  Florida  for  analogs  for 
these  provisions  will  be  effective 
October  30.  1988.  unless  EPA  publishes 
a  prior  Federal  Register  acton 
withdrawing  this  Immediate  Final  Rule 
FOR  FURTHER  INFORMATION  CONTACT: 
Otis  [ohnson,  Jr..  Chief.  W'iiste  Planning 
Section.  RCRA  Branch.  U.S. 
Environmental  Protection  Agency.  345 
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Courtland  Street  \'E.,  Atlan(<i.  Georgia 

30365,  (404]  347-3016. 

Lee  A.  DeHihns.  Ill, 

Acting  Re^!onoI  Administrator. 

Date:  August  24,  1988. 

|FR  Doc  88-20322  Filed  9-7-ft8;  8:45  am| 

aitXmG  COOC  6560-S<HH 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosphertc 
Administration 

50CFR  Part  661 
(Docket  No.  80482-80621 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

agency:  National  Marine  Fisheiies 
Senice  (MMFS).  NO/VA.  Commerce. 
ACTIOM:  Notice  of  closure. 


summary:  NOAA  announces  the  closure 
of  the  Tredty  Indian  ocean  salmon 
fishpr\'  in  the  exclusive  economic  zone 
IflEZ)  from  the  U  S. -Canada  border  to 
Point  Chehalis.  Washington,  si  midnight, 
September  3,  198fl.  to  evaluate  landinj^s. 
The  Treaty  Indian  ocean  fishery  wili 
reopen  by  notice  in  the  Federal  Register 
only  if  sufficient  coho  salmon  remain  in 
the  quota  to  allow  at  least  24  hours  of 
additional  fishing.  The  Director. 
.Northwes*  Region.  .NSfFS  fReginnal 
Director),  has  determined  that  this 
closure  is  necessary  to  ensure  that  the 
ocean  quota  for  the  Treaty  Indian 
fishery  of  68,000  coho  salmon  is  not 
exceeded  This  action  is  intended  to 
ensure  con9er\'ation  of  coho  salmon. 
EFFECTIVE  date:  Closure  of  the  EEZ 
from  the  L'  S-Canada  border  to  Point 
Chehaiis,  Washington,  to  Treaty  Indian 
ocean  salmon  fishing  is  effective  at  2400 
hours  local  time.  September  3.  1988. 
Comments  on  this  closure  will  be 
received  through  September  18.  1988- 
ADDRESS:  Comments  may  be  mailed  to 
Roiland  .-\.  Schmtften.  Director. 
Northwest  Region,  NMFS.  7600  Sand 
Point  Way  N.W..  BIN  015700.  Seattle. 


WA  98115-0070.  Informalion  relevant  to 
this  notice  has  been  compiled  in 
aggregate  form  and  is  available  for 
public  review  during  business  hours  at 

the  same  address. 

FOfl  FURTHER  INFORMATION  CONTACT. 

William  L  Robinson  at  206-526-<il40. 
SUPPLEMENTARY  INFORMATION: 

Regulations  «overninB  the  ocean  salmon 
fishenes  at  50  CI-*R  Part  661  specify  at 
§661.21(a)(11  that  "When  a  quota  for  the 
commercial  or  recreational  fishery,  or 
both,  for  any  salmon  species  in  any 
portion  of  the  fishery  management  area 
is  projected  by  the  Regional  Director  to 
be  reached  on  or  by  a  certain  dale,  the 
Secretary  will,  by  publishing  a  notice  in 
the  Federal  Register  under  fi  661.23. 
close  the  commercial  or  recreational 
fishery,  or  both,  for  all  salmon  species  in 
the  portion  of  the  fishery  management 
area  to  which  the  quota  applies  as  of  the 
date  the  quota  is  projected  to  be 
reached."  The  regulations  further 
specify  at  $  661  10  that  "Except  as 
otherwise  provided  in  this  part.  Treaty 
Indian  fishing  in  any  part  of  the  fishery 
management  area  is  subject  to  the 
provisions  of  this  part,  the  Magnuson 
Act.  and  any  other  regulations  issued 
under  the  Magnuson  Act." 

In  its  preseason  notice  of  1988 
management  measures  (53  FR  16002. 
May  4. 1988).  NOAA  announced  that  the 
Treaty  Indian  ocean  fishery  for  all 
salmon  species  except  coho  salmon 
would  begin  on  May  1  and  continue 
through  the  earlier  of  June  30  or  the 
attainment  of  the  chinook  salmon  quota, 
and  that  the  Treaty  Indian  ocean  fishery 
for  all  salmon  species  would  begin  on 
|uly  1  and  continue  through  the  earliest 
of  September  30  or  the  attainment  of  the 
chinook  or  coho  salmon  quota.  Treaty 
Indian  ocean  quotas  are  60.000  chinook 
and  66.000  coho  salmon.  In-season 
adjustments  to  the  season  were  imposed 
by  Treaty  Indian  tribal  regulations. 

Based  on  the  best  available 
information  on  the  estimated  average 
daily  catch  of  coho  salmon,  the  Treaty 
Indian  ocean  fishery  is  projected  to 
exceed  its  quota  of  68.000  coho  salmon  if 
allowed  to  continue  beyond  September 


3. 1988.  Therefore,  the  Treaty  Indian 
ocean  salmon  fishery  between  the  U.S.- 
Canada border  and  Point  Chehalis. 
Washington  (46'53  18'  N.  latitude),  must 
be  closed  at  midnight.  September  3. 
1988.  to  prevent  exceeding  the  quota  and 
to  evaluate  landings.  If  sufficient  coho 
salmon  remain  in  the  quota  to  allow  at 
least  24  hours  of  additional  fishing, 
reopening  of  this  fishery  will  be 
announced  by  publishing  a  notice  in  the 
Federal  Register  in  accordance  with  the 
regulations  at  50  CFR  661.21(a)(2). 

Consequently,  NOAA  issues  this 
notice  to  close  the  Treaty  Indian  ocean 
salmon  fishery  In  the  FEZ  from  the  U.S.- 
Canada border  to  Point  Chehalis. 
Washington,  efTective  2400  hours  local 
time.  September  3. 1986.  This  notice 
does  not  apply  lo  other  fisheries  which 
may  be  operating  in  other  areas. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  the  Washington 
Department  of  Fisheries,  and  affected 
Treaty  Indian  tribes  regarding  a  closure 
of  the  Treaty  Indian  ocean  fishery 
between  the  LI  S.-Canada  border  and 
Point  Chehalis.  Washington. 

Because  of  the  need  for  immediate 
action,  the  Secretary  of  Commerce  has 
determmed  that  good  cause  exists  for 
this  notice  to  lie  issued  without 
affording  a  pnor  opportunity  for  public 
comment.  Ttierefore.  public  comments 
on  this  notice  will  be  accepted  for  15 
days  after  the  effective  date,  through 
September  la  1988. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
e61.21(a)fl)  and  Is  In  compliance  with 
Executive  Order  12291. 

List  of  Subjecto  In  50  CFR  Part  661 

Fisheries,  Fishing,  Indians. 
(16  use.  imxetatu)) 

Dated:  S^'plemberZ  1988 
foe  P.  Clem. 

A  ctiiifi  Director  of  Office  of  Fisheries, 
Conservation  and  Monogemont.  National 
Marine  Fisheries  Service. 
(FR  Doc.  a8-2(M16  Filtfd  9-2-88:  4:37  pm| 
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This   section   of  the   FEDERAL    REQISTER 

contains  nottces  to  the  public  of  the 
proposed  issuance  ol   rules  and 
regulations    The  purpose  o*  these  not>ces 
'5  to  grve  interested  persons  an 
opportunity  to  partictpale  m  the  rule 
'naKmg   prior   to   the    adoption   of   the   final 
futes 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Parts  225  and  226 

Summer  Food  Service  Program  and 
Child  Care  Food  Program;  Meat 
Alternates  Used  in  the  Supplement 

(Snack) 

AGENCY:  Food  and  Nutrition  Service. 

I  SUA 

ACTION:  IVi  i^nsedrule. 


been        r 
jthe 
:ted.  Thj^ 


SUMMARY:  This  rule  proposes  to  amend 
the  meal  pattern  in  the  Summer  Food 
Service  Program  and  Child  Care  Food 
Program  to  allow  crediting  of  yogurt  as  a 
meat  alternate  in  the  supplement 
(snack).  The  serx'ice  of  yogurt  in  Child 
Nutrition  Programs  has  never  been 
disallowed;  however,  crediting  1 
product  has  never  been  permitted. 
proposed  rule  would  allow  up  to  four  (/t) 
ounces  (weight)  of  plain  or  sweetened^ 
and  flavored  yogurt  to  fulfill  the  meal/ 
meat  alternate  component  for  the 
supplement  (snack).  This  rule  is 
Intended  to  maintain  the  nutritional 
integrity  of  the  supplement  (snack), 
while  providing  local  flexibility  in  meal 
service  to  meet  regional  and  ethnic  food 
preferences. 

This  proposed  rule  applies  to  products 
covered  by  Standards  of  Identity  as 
established  for  yogurt  (21  CFR  131.200). 
lowfal  yogurt  (21  CFR  131.203).  and 
nonfat  yogurt  (21  CFR  131.206). 

date:  To  be  assured  of  consideration, 
comments  must  be  postmarked  no  later 
than  November  7. 1988. 

ADDRESS:  Comments  should  be  mailed 
to  Cynthia  Ford.  Chief.  Technical 
Assistance  Branch,  Nutrition  and 
Technical  Services  Division.  Food  and 
Nutrition  Service.  U.S.  Department  of 
Agriculture.  Room  602.  3101  Park  Center 
Drive.  Alejiandria,  Virginia  22302. 
Comments  received  may  be  inspected  at 
the  above  address  during  regular 
rnisiness  hours  (8:30  a.m.  to  5:00  p.m.. 
Monday  through  Friday). 


FOR  further  information  CONTACT: 

Ms.  Ford  at  the  address  listed  above  or 
by  telephone  al  (703)  75&-3&S6. 
SUPPLEMENTARY  INFOfWATION:  This 

proposed  rule  has  been  reviewed  under 
Executive  Order  12291  and  has  been 
classified  nonmajor  because  it  wilt  not 
have  an  annual  effect  on  the  economy  of 
SlOO  million  or  more:  will  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  Slates  based  enterprises  to 
compete  with  foreign  based  enterprises 
in  domestic  or  export  markets. 

This  rule  has  also  been  reviewed  with 
regard  lo  the  requirements  of  the 
Regulatory  Flexibility  Act  {5  U.S.C.  BOl- 
612).  Pursuant  to  this  rule,  Ms.  Anna 
Kondratas,  FNS  Administrator,  has 
certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

These  programs  are  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  Nos.  10.558  and  ia5S9  and  are 
subject  to  the  provisions  of  Executive 
Order  12372.  which  requires 
Inlergovemraenlal  consultation  wilh 
State  and  local  officials.  (7  CFR  Part 
3015.  Subpart  V.  and  final  rule-related 
notice  published  in  48  FR  29114.  lune  24. 
1983), 

No  new  reporting  or  recordkeeping 
requirements  are  included  which  require 
Office  of  Management  and  Budget 
(OMB)  approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Background 

Sections  13(f)  and  17(g}  of  the 
National  School  Lunch  Act  (42  USC 
1761(f),  1766(gl)  requires  that  the 
Secretary  of  Agriculture  set  minimum 
nutritional  requirements  for  meals  and 
snacks  served  in  the  Summer  Food 
Service  and  Child  Care  Food  Programs. 
Meal  pattern  requirements  have  been 
established  for  specific  types  and 
amounts  of  food  for  the  meals  served  in 
each  of  the  programs  that  the 
Department  administers.  These  meal 
patterns  are  designed  to  provide  a 
flexible  framework  for  food  service 
managers  lo  use  in  planning  nutritious 
meals  from  a  wide  variety  of  foods  and 
within  a  diversity  of  regional,  cultural. 
and  ethnic  food  preferences.  From  time 


to  time,  the  Department  has  reviewed 
these  meal  patterns  to  reflect  new 
knowledge  about  food  consumption 
habits  and  the  food  preferences  of 
children,  as  well  as  nutrition  need. 

Requirements  for  the  supplement 
(snack)  in  the  Summer  Food  Service 
Program  and  Child  Care  Food  Program 
specify  a  choice  of  two  (2)  of  the 
following  four  (4)  components:  Fluid 
milk;  meal  or  meal  alternate:  vegetable 
or  fruit  or  juice;  and  bread  or  bread 
alternate.  The  meat/meal  alternate 
component  currently  includes  lean  meat, 
poultry,  fish.  egg.  cheese,  cooked  dry 
beans  or  peas,  peanuts  and  other  nul  or 
seed  butters,  and  nuts  and  seeds.  Yogurt 
is  widely  recognized  as  a  good  source  of 
protein  and  would  be  a  nutritious 
addition  lo  the  list  of  approval  meat 
attemales  (comparable  to  cheese  and 
cottage  cheese).  In  addition,  yogurt  is 
gaining  wide  acceptance  by  children. 

The  Department  Is  limiting  yogurt  lo 
the  Summer  Food  Service  Program  and 
Child  Care  Food  Program  because  it 
believes  yogurt  is  most  appropriately 
served  as  a  supplement  (snack).  The 
Department  believes  that  yogurt  is  not 
an  appropriate  meat  alternate  in 
breakfast,  lunch,  or  supper  in  any  of  the 
other  Child  Nutrition  Programs.  The 
Department  made  this  decision  based  on 
the  sugar  content  of  the  majority  of 
yogurt  products,  the  likelihood  of 
decreased  milk  consumption  when 
yogurt  is  served  in  meals  along  with 
milk,  and  yogurt's  inherently  low  iron 
content. 

The  objections  lo  yogurt  as  a  meal 
alternate  in  breakfasts,  lunches,  and 
suppers  are  no!  necessarily  relevant  for 
supplements  isnacks)  From  lime  to 
time,  additional  appropnate  foods  have 
been  allowed  lo  be  credited  in  the 
supplement  (snack)  that  cannot  be 
credited  in  other  meals  An  example  of 
such  a  policy  is  the  crediting  of  cookies 
made  from  whole-grain  or  enriched  floui 
or  meal.  While  cookies  arc  not 
creditable  as  bread  alternates  at 
breakfast  lunch,  or  supper,  cookies  can 
be  considered  an  acceptable  and 
appropriate  item  if  served  in  reasonable 
serving  sizes  and  on  an  infrequent  basis. 
The  Department's  position  is  that  foods 
served  in  the  supplement  (snack)  should 
make  a  positive  contribution  lo 
children's  diets  by  providing  additional 
food  energy  (calories)  and  other 
nutrients  needed  al  mid-morning  and 
mid-afternoon, 
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The  DeparlmenI  is  proposing  that  four 
(4|  ounces  (weight)  of  yogurt  be  the 
equivalent  of  the  one  (1)  ounce  of  meat/ 
meal  ahemate.  which  is  a  component 


for  the  supplement  (snack).  For  nutrient 
comparison  of  yogurt  and  other  meat/ 
meat  alternates,  see  the  following  chart. 
This  proposed  rule  applies  to  products 


covered  by  Standards  of  Identity  as 
established  for  yogurt  (21  CFR  131.200). 
lowfat  yogurt  (21  CFR  131.203).  and 
nonfat  yogurt  (21  CFR  131  206). 


Nutrient  Comparison  of  Yogurt  and  Current  Creditable  Meat  and  Meat  Alternates  in  the  Supplement  (Snack)  of  the 
Summer  Food  Service  Program  and  Child  Care  Food  Program 
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List  of  Subjects 

rCFRParlZZS 

Food  assistance  programs;  Grant 
programs — health,  infant  and  children. 

7  CFR  Part  228 

Daycare:  Food  assistance  programs: 
Grant  programs — health,  infants  and 
children. 

.Accordingly.  Parts  225  and  226  are 

proposed  lo  be  amended  as  follows 

PART  225— SUMMER  FCX)D  SERVICE 
PROGRAM 

1  Thf  a  ;',hiirity  citation  for  Part  225  is 

r'ws'^'i  ro  .-t'-ul  as  follows: 

.^uttionty:  S+'cs,  311.  323  and  326  of  Ihe 
Jkhool  Lunch  and  Child  Nutrition 
.Amendments  of  1986.  Pub,  L  99-500  and  99- 
591.  1(X)  Stat,  1783.  1783-359  to  362.  3341-363 
to  38S:  Pub  L  97-35.  sees.  803.  808.  816.  and 
817(aHb).  95  Slat,  357.  524.  527  and  531  (42 
C  S,C,  1759a.  1761.  1785.  and  1759);  Pub,  L  98- 
499,  sees.  203  and  206,  94  Stat,  2599.  2600.  and 
2601  (42  use.  1759a  and  1761):  Pub,  L  B5- 
627,  sees.  S(c)Hd).  7(b).  and  10(cl(2).  92  Slat, 
3603.  3620.  3622,  and  3824  (42  U  S  C.  1759a 
and  1761):  Pub,  L  95-166.  sec.  2.  9!  Stat.  1325 
(42  U  S-C.  1761):  Pub,  L  91-248,  sec,  7.  84  Slat. 
207,  211  (42  U  S  C,  1759a):  unless  otherwise 
noted 

2  In  5  225  20,  the  table  in  paragraph 
(b|(3)  IS  amended  by  adding  a  new  entry 
for  yogurt  after  the  entry  for  "Peanuts  or 
soynuts to  read  as  follows: 

§  225.20    Meal  service  requirement*, 

(b)  ■  •  • 
Supplemental  ''^ood 

(3)  •    •    ■ 


Food  cofnponorrt 


Food 

compo- 
nents 


Aga  1  up 
)o3 


Age  3  up 
lo6 


Age  6up 
10  12' 


Meat  and  Meat  MemMe* 


voguft  p*a»n,  Of  sweelened  and  navorad 


PART  226— CHILD  CARE  FOOD 
PROGRAM 

I  Authority  citation  for  Part  226  is 
revised  to  read  as  follows: 

Authority:  Sec.  401.  Pub.  L  100-175. 100 
Stat.  972  (42  U  SC  1766);  tecs-  323,  328,  and 
361.  Pub  L  99-500  and  99-591.  100  Stat.  1783 
and  3341  (42  U.S.C.  1758. 1760  and  1766):  sees. 
803.  810.  and  820,  Pub.  L  97-35.  95  Stal.  521- 
535  [42  use.  1758.  1766J;  sec.  Z.  F^Jb.  L  95- 
627.  92  Slat.  3603  (42  US.C  1766);  8ec.  10. 
Pub.  L  89-«42.  80  Stat.  889  (42  U.S.C.  1779J. 
unless  otherwise  noted. 

2.  In  5  226.20,  the  table  in  paragraph 
(c)(3)  Is  amended  by  adding  a  new  entry 
for  yogurt  after  the  entry  for  "Peanuts  or 
soynuts*  *  '"  to  read  as  follows: 

§  226.20     Requirements  for  meals. 


(c)  •   •    ■ 
Supplemental  Food 
(3)  •  *  ' 


Aner 

nates. 


rogirt 


ened  and 
Nawored. 


'  Children  age  12  and  up  may  be  served  sdurt  sue 
pontons  based  on  the  greater  food  needs  of  older 
boys  and  gvis,  tx/t  snaM  t>e  served  not  tess  than  the 
iTMnffTium  guannbes  specified  m  ttus  section  tof  ctwl' 
dren  age  6  up  lo  <? 


Dated:  September  1. 1988. 
Amu  KoDdratas, 

Administrvtor 

(FR  Due.  88-20.t34  Filed  9-7-88:  &45  um| 
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Federal  Crop  Insurance  Corporation 

7  CFR  Part  401 

{Amendment  No   34,  Doc   No   572lSt 

General  Crop  Insurance  Regulattons; 
Pear  ErKiorsement 

AGENCv:  Ffderal  Crop  Insurance 
Corpor.ition.  USDA. 

ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
(-  r;'!)  Til  I  ion  (FCIC)  proposes  lo  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401).  effective  for  the  1989 
and  succeeding  crop  years,  by  adding  a 
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new  section  7  CFR  401.140.  Pear 
Endorsement.  The  intended  effect  of  this 
rule  is  to  provide  the  provisions  of  crop 
insurance  protection  on  pears  in  an 
endorsement  to  the  general  crop 
insurance  policy. 

DATCS:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  October  11. 
19B8.  to  be  sure  of  consideration. 
ADDRESS:  Written  comment  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole.  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation.  Room  4090, 
South  Buildmg.  U.S.  Department  of 
Agriculture.  Wa^liinyifin,  DC  20250. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  April  1, 1992. 

John  Marshall.  Manager,  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  In: 
(a)  An  annual  effect  on  the  economy  of 
Si 00  mlHion  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment. 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10  450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  lo  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115.  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
Ihe  human  environment,  health,  and 
safely.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  proposes  to  add  to  the 
General  Crop  Insurance  Regulations  (7 


CFR  Part  401 1.  a  new  section  to  be 
known  as  7  CFR  401 140.  the  Pear 
Endorsement,  effective  for  the  1989  and 
succeeding  crop  years,  to  provide  the 
provisions  for  insuring  pears- 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comments  n^ceived  pursuant  to 
this  proposed  rule  will  be  available  for 
public  inspection  and  copying  in  the 
Office  of  the  Manager.  Federal  Crop 
Insurance  Corporation.  Room  4090. 
South  Building.  U.S.  Department  of 
Agricultiire.  Washington.  DC  20250. 
during  regular  business  hours,  Monday 
through  Friday. 

list  of  Subiects  in  7  CFR  Part  401 

Crop  insurance,  pear  endorsement. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  insurance 
Act.  as  amended  (7  U.SC.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401). 
proposed  to  be  effective  for  the  1989  and 
succeeding  crop  years,  as  follows: 

PART  401— ;  AMENDED) 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C  1506.  1516 

2.  7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.140,  Pear  Endorsement,  effective  for 
the  1989  and  Succeeding  Crop  Years,  to 
read  as  follows: 

§  401.140    Pear  Endorsement 

The  provisions  of  the  Pear  Crop 
Insurance  Endorsement  for  the  1989  and 
subsequent  crop  years  are  as  follows; 

Federal  Crop  InsuraDce  Corporation 
Pear  Endorsement 

1.  Insured  Crop 

a.  The  crop  insured  will  be  all  pear  varities 
established  as  adapted  to  the  area  and 
classified  as  follows: 

(1|  T>'pe  1:  Green  Bartlelt;  and 
(2)  Type  II:  Ail  others. 

b.  In  addition  to  the  pears  not  insurable  in 
section  2  of  the  general  crop  insurance  policy. 
we  do  not  insure  any  pears; 

(1)  Of  any  type  which  has  not  produced  an 
average  of  4  tons  per  acre  of  first  grade 
canning  or  U.S.  number  1  pears  in  at  least 
one  of  the  four  previous  crop  years; 

(2)  Which  we  inspect  and  consider  nol 
acceptable:  or 

(3)  Which  do  not  have  production  records 
acceptable  lo  us. 

2.  Cuusvs  of  Loss 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 


any  of  the  following  causes  nrcumng  within 
the  insurance  period: 

Ht  Drought: 

(2)  Earthquake. 

i:i)  Excess  wmd; 

(41  Fin-; 

(5)  Flood. 

(0)  Freeze: 
(7)  Frost: 

[&}  Fmit-set  failure: 
(S]  Hall: 

(10)  Volcanic  eruption:  or 

(11)  If  sppticable.  failure  of  the  Irrigalton 
water  supply  due  to  an  unavoidable  cau.se 
occurring  after  insurance  attaches: 

unless  those  causes  are  expected,  excluded. 
or  limited  by  Ihe  actuanal  table  or  section  9 
of  Ihe  genera!  crop  insurance  policy. 

b.  In  addition  lo  the  causes  of  toss  not 
insured  against  in  section  1  of  the  general 
crop  insurance  policy,  we  will  not  insure 
against  any  loss  of  production  due  to  Tire  if 
weeds  and  other  forms  of  undergrowth  have 
not  been  controlled  or  tree  pruning  debris  has 
nol  been  removed  from  Ihe  orchard.  We  also 
speciHcally  do  nol  insure  against  failure  of 
the  fruit  to  color  properly,  or  the  inability  lo 
market  the  fruit  as  a  direct  result  of 
quarantine,  boycott,  or  refusal  of  any  entity 
to  accept  production. 

3  Report  of  Acreage.  Share,  and  Type 
(Acreage  Report/ 

a.  Id  addition  to  the  information  required  in 
section  3  of  the  general  crop  insurance  policy, 
you  must  report  Ihe  crop  type. 

b.  The  date  you  must  annually  submil  the 
acreage  report  is  December  15  of  the  calendar 
year  insurance  attaches  in  (!^lifomia  and 
lanuary  IS  of  the  calendar  year  the  insured 
crop  normally  blooms  in  all  other  states. 

4.  Production  Reporting  and  Production 
Guarantees 

a.  In  addiUon  lo  the  information  required 
by  section  4  of  the  general  crop  insurance 
policy,  you  must  report  by  variety. 

(1 )  The  number  of  bearing  trees; 

(2)  The  number  and  age  of  trees  per  acre 
and  the  current  planting  pattern:  and 

(3)  Any  tree  damage  or  change  m  farming 
practices  which  will  or  may  reduce  yields 
from  previous  levels. 

5.  Annual  Premium 

The  annual  premium  amount  is  computed 
by  multiplying  the  production  guarantee  (In 
tons]  limes  the  price  election,  times  the 
premium  rale,  times  the  insured  acreage, 
times  your  share  on  the  date  insurance 
attaches. 

6.  Insurance  Period 

a.  The  calendar  date  on  which  insurance 
attaches  is  \o\ ember  21. 

b.  The  calendar  date  for  Ihe  end  of  the 
insurance  period  is  the  following  applicable 
date  of  the  calendar  year  in  which  Ihe  pears 
are  normally  har\-ested: 

Variety  and  Date 

Bartlelt  (Green  and  red).  September  15 
Star  Crimson  (Crimson  Red).  September  15 
All  others.  October  15 
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7.  Unit  Division 

a.  Pear  acreage  thai  would  otherwise  be 
one  unit,  as  defined  in  section  17  of  the 
general  crop  insurance  pfilicy  may  be  divided 
between  type  I  and  type  II.  However. 
altemating  rows  of.  or  inlerplanting  of  t>'pe  I 
and  II  pears  will  not  be  separate  units. 

b.  Pear  acreage  (hat  would  otherwise  be 
one  unit,  as  defined  in  section  17  of  the 
general  crop  insurance  policy  and  subsection 
7.a.  above  may  be  divided  into  more  than  one 
unit  If: 

{1]  You  agree  to  pay  additional  premium  If 
provided  for  by  the  actuenal  table: 

(2)  For  each  proposed  unit  you  maintain 
written,  venfiable  records  of  acreage  and 
harvested  production  for  at  least  the  previous 
crop  year  and  prcKJucIion  reports  based  on 
those  records  are  timely  filed  to  obtam  an 
insurance  quarantee;  and 

(.1]  The  acreage  of  insured  pears  is  located 
on  noncontiguous  land. 

c  If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  untts  must  be 
provided.  Production  that  is  commingled 
between  optional  tuUta  will  cause  those  units 
10  be  combined. 

8.  Notice  of  Damage  or  Ljss 

In  addition  to  the  notices  required  in  the 
genera'  crop  insurance  policy  and  in  case  of 
dam.-*ge  or  probable  loss  you  must  give  us 
notice  of  the  date  and  cause  of  dnma^je 
%vithin  10  days  of  such  damage. 

9.  Claim  for  Indemnity 

a  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Multiplying  this  product  by  the  price 
election; 

(3)  Subtracting  the  dollar  amount  obtained 
by  multiplying  the  total  production  to  be 
counted  (see  subsection  9J  ]  by  the  price 
election:  and 

(4)  Multiplying  the  result  by  your  share. 

b-  If  a  unit  contains  acreage  to  which  both 
type  1  and  type  U  pear  guarantees  apply,  the 
dollar  amount  of  insurance  and  the  dollar 
amount  of  producDon  to  be  counted  will  be 
delifrmined  separately  for  each  type  and  then 
fidded  together  to  determine  the  total  amount 
for  the  unit. 

c.  The  total  production  to  be  counted  for  a 
unit  will  include: 

(1)  All  harvested  and  appraised  production 
that  meets  the  following  applicable  U.S.D.A. 
grade  standards  except  those  pears  specified 
in  subsection  9  d.: 

|a)  for  Type  I  p*ar8.  first  grade  canning 
(under  California  Tree  Fruit  Agreement 
Standards)  or  US.  Number  1  (undi?r  U.S. 
Standards  for  summer  and  fall  pears)  m 
California,  or  US.  Number  1  (under  either 
U.S.  standards  for  summer  and  fall  pears  or 
processing  pears)  in  states  other  than 
California;  or. 

(b)  For  Type  It  pears.  U.S.  Number  1  (under 
US.  standards  for  summer  and  fall  or  winter 
peum)  for  type  II  pears;  and 

(2)  All  production  that  due  to  Insurable 
rauses  does  not  meet  the  grade  requnements 
m  subsection  9.c.(ll  but  could  be  mariteted 
for  any  use.  The  amount  of  such  production 
to  be  countt?d  will  be  determined  by: 


(a)  Dividing  the  value  of  the  pe;ini  per  Ion 
by  the  highest  price  election  available  for  the 
insured  type  and: 

(b)  Multiplying  the  result  by  the  number  of 
Ions  of  such  pears. 

d.  The  amount  of  size  IBd  and  smaller 
pears  in  excess  of  10  percent  of  the  total 
production  of  a  type  will  not  be  considered  as 
production  to  count  except  under  the 
provisions  of  subsection  9.c  (21  if  the  quantity 
of  such  pears  Is  the  result  of  an  insured  cause 
of  loss.  This  adjustment  is  not  applicable  to 
the  Forelle.  Seckel.  or  Winter  Nehs  varieties. 

e.  Appraised  production  wilt  include: 

(1)  Mature  and  potential  production  on 
unhar.'osted  acrvuge; 

(2)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  pear  farming  practices:  and 

(3)  Not  less  than  the  guarantee  for  any 
pears  which  are  abandoned,  damaged  solely 
by  an  uninsured  cause,  or  destroyed  by  you 
without  our  consenl. 

f.  Any  appraisal  we  have  made  on  insured 
acreage  will  be  considered  production  to 
count  unless  such  appraised  production  is:  (1) 
further  damaged  by  an  insured  cause  and  is 
reappraised  by  ur.  or  (2)  harvested. 

g.  If  you  are  going  to  claim  an  indemnity  on 
any  unit,  all  production  must  be  inspected  by 
us  prior  to  the  beginning  of  harvest  and  we 
must  give  you  written  consent  pnor  to 
disposal  or  sale  of  any  damaged  fruit.  If  you 
fail  to  meet  the  requirements  of  thia 
subsection  all  such  production  may  be 
considered  undamaged  and  included  as 
production  to  count 

10.  Cancpllation  and  Terwination  Dotes 
The  cancellation  and  termination  dales  are 

November  20. 

11.  Contract  Changes 

The  date  by  which  contract  changes  wilt  be 
available  in  your  9er\'ice  office  is  August  31 
preceding  the  cancellation  date. 

12.  Meaning  of  Terms 

a.  "Crop  year"  means  Ihe  period  beginning 
with  the  date  insurance  attaches  and 
extending  through  normal  harvest  time  and  is 
designated  by  the  calendar  year  in  which  the 
pears  are  normally  harvested. 

b.  "Excess  tvwd"  means  a  oatuml 
movement  of  air  of  sufficient  velocity  to 
separate  pears  from  the  trees. 

c  "Freeze"  means  the  condition  that  exists 
when  air  temperatures  over  a  widespread 
area  fall  to  or  below  32  degrees  fahrcnhcil, 
and  cause  damage  to  plant  tissue  or  fruit. 

d.  "Frost" means  a  deposit  or  covering  of 
minute  tee  crystals  formed  from  frozen  water 
vapor  which  causes  damage  lo  plant  tissue  or 
fruit. 

e.  "Fruit-set  failure"  meBTxa  failure  of  the 
pear  trees  to  develop  blossoms  or  sel  fruit 
due  only  to  adverse  weather  conditions. 

f  "ffarvest"  means  Ihe  picking  of  pears 
from  the  trees  or  removing  the  fruit  from  the 
ground. 

g.  "Non -contiguous  Land"  means  any  land 
owned  by  you  or  rented  by  you  for  cash,  a 
fixed  commodity  payment  or  any 
consideration  other  than  a  share  in  the 
Insured  crop,  whose  boundaries  do  not  touch 
at  any  potnL  Land  which  is  separated  by  a 


public  or  private  right-of-way.  waterway  or 
Irrigation  canal  will  be  considered  lo  be 
touching  (conliguous). 

h.   Ton  "means  2000  pounds.  All 
production  tn  varying  container  sizes  will  be 
converted  lo  lons. 

Done  In  Washington,  DC  on  Augusi  17. 
1988. 

John  Marshal). 

Mojwf^rr  Federal  crop  tnsuronce 
Corpcralion. 
jFR  Doc  Bd-2aia6  Filed  9-7-«fi:  a-4Sam| 
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Agricultural  Marketing  Service 

7  CFR  Part  945 

(FV-M-1251 

Irish  Potatoes  Grown  (n  Certain 
Designated  Counties  in  Idaho  and 
Malheur  County,  Oregon;  Proposed 
Rule  to  Authorize  Collection  ol 
Destlnatk>n  Data 

aqemcy:  Agricultural  Mariteting  Service, 
L»SDA. 


ACTION:  1':  (posed  rule. 


summary:  This  proposal  rule  would 
require  handlers  to  provide  the  Idaho- 
Eastern  Oregon  Potato  Committee  with 
the  destinations  of  all  potato  shipments. 
Although  production  area  potatoes  art* 
shipped  nationwide,  some  markets 
receive  heavier  shipments  than  others. 
Collection  of  this  data  should  help  the 
committee  determine  which  markets  are 
underutilized  and  so  advise  handlers. 
This  information  would  also  assist  the 
committee  in  performing  other  duties 
under  the  marketing  order. 
DATES:  Comments  must  be  received  by 
St'ptembor  19,  1988. 
AOORESSCS:  Comments  should  be  sent 
to:  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS.  IJSDA.  P.O.  Box  9645a 
Room  2085-S.  Washington.  DC  20090- 
6456.  Three  copies  of  all  written  m<iteritil 
should  be  submitted,  and  they  will  be 
made  available  for  public  inspection  In 
the  office  of  the  Docket  Clerk  during 
regular  business  hours.  Comments 
should  reference  the  dale  and  page 
number  of  this  issue  of  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
RotitTt  F  Matthews.  Marketing  Ordrr 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456.  Room  2525-S.  Washington. 
DC  20090-6456:  telephone  202-447-2431. 
8UPPUEMEMTARV  INFORMATION:  This  rule 

is  proposed  under  Marketing  Order  No. 
945  (7  CFR  Part  945).  regulating  the 
handling  of  potatoes  grown  In  certain 
designated  counties  of  Idaho  and 
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Mdlheur  County.  Oregon-  This  order  is 
authorized  by  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.SC.  601-674).  hereinafter 
referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

I*ur8uant  lo  requirements  set  forth  in 
the  Regulatory  Flexibihly  Act  (RFA).  Ihe 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposal  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproporationately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  smell  entity 
orienlalioQ  and  compatiabillty. 

There  are  approximately  70  handlers 
of  potatoes  subject  ot  regulation  under 
the  Idaho-Eastern  Oregon  Potato 
Marketing  Order  and  approximately 
3.100  potato  producers  in  the  production 
area.  Small  agricultural  producers  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  Ihe 
lust  three  years  of  less  than  S.500.000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
Idaho-Eastern  Oregon  potatoes  may  be 
classified  as  small  entities. 

This  proposed  rule  would  require 
hiindlers  to  provide  the  Idaho-Eastern 
Oregon  Potato  Committee  with  the 
destinations  of  all  potato  shipments 
ledving  the  production  area.  This  rule  is 
being  proposed  under  §  945.80  of  the 
marketing  order  which  authorizes  the 
committee  to  collect  from  handlers 
information  necessary  to  perform  its 
duties.  One  such  committee  duty,  as  set 
forth  in  §945.33,  is  to  investigate  and 
a.ssemble  data  on  potato  shipping  and 
marketing  conditions.  Although  potatoes 
from  the  production  area  are  distributed 
nationally  and  reach  nearly  all  major 
markets,  some  markets  receive  heavier 
shipments  than  others.  Such  differences 
may  be  attributed  to  higher  Freight  costs 
for  more  distant  markets,  competition 
from  other  producing  areas,  or  personal 
preferences  of  consumers. 

At  its  |unc  8  meeting  the  committee 
unanimously  recommended  that 
handlers  provide  the  committee  with  the 


zip  codes  of  final  deslinalions  of 
potatoes  shipped  from  the  area.  The 
marketing  order  authorizes  the 
establishment  of  grade,  size.  qualit>-, 
maturity,  pack,  and  container 
requirements  based  upon  committee 
recommendations.  Prior  to  making  such 
recommendations,  the  committee  is 
required  to  develop  and  submit  a 
marketing  policy  which  sets  forth 
relevant  potato  supply  and  demand 
conditions,  and  serves  as  a  basis  for 
regulatory  uctions.  Information  complied 
on  destinations  of  shipments  would  be 
useful  to  the  committee  in  developing  its 
annual  marketing  policy.  The  committee 
would  be  able  to  compare  movement  lo 
various  markel.s  over  time  in 
recommending  regulations.  For  example. 
relatively  low  shipment  levels  lo  a 
specific  market  could  support  a 
modification  of  regulatory  requirements 
for  shipments  to  that  area  for  market 
development  purposes. 

Under  the  proposed  rule,  the 
committee  staff  would  compile  a  list  of 
destinations  and  quantities  shipped  to 
each  from  the  information  provided  by 
handlers.  Information  gathered  by  the 
committee  would  be  disseminated  lo  the 
trade  in  aggregate  form  so  that 
individual  handlers  operations  would 
not  be  divulged.  The  information  thus 
provided  wuuld  help  the  trade  to 
pinpoint  markets  that  would  seem  to  be 
underutilized.  It  would  also  be  useful 
information  in  the  planning  of  individual 
marketing  and  promotion  programs. 

At  the  present  time  there  is  not 
available  from  any  source  a  rehable. 
complete,  ongoing  record  of  where 
production  area  potatoes  are  shipped. 
While  the  Federal-State  Market  News 
Service  does  publish  some  potato  arrival 
statistics  for  certain  markets,  it  does  not 
give  a  complete  picture  of  potato 
movement.  With  a  monthly  report  of 
potato  sales  by  destination,  the 
committee  would  be  better  able  to 
analyze  the  results  of  its  quality  control 
program. 

The  commitlee  considered  several 
ways  of  collecting  this  information, 
including  requiring  handlers  to  complete 
and  submit  reports  to  the  committee  on 
a  weekly  or  monthly  basis.  However, 
the  mechanism  chosen  to  gather  the 
necessary  information  would  provide 
that  the  Federal  or  Federal-State 
inspector  copy  the  zip  code  from  the  bill 
of  lading  onto  the  inspection  cerlificale 
at  the  time  of  inspection.  The  committee 
staff  would  then  compile  the  information 
upon  receipt  of  the  inspection 
certificates,  which  are  already 
forwarded  to  the  committee  by  the 
Inspechon  Service  for  billing,  statistical 
reporting,  and  other  purposes.  The 
Inspection  Service  has  agreed  to  do  this. 


and  the  additional  lime  required  for 
each  certificate  should  be  only  a  few 
seconds.  Also,  many  handlers  are 
already  providing  this  information  to  the 
Inspection  Service.  Thus,  the  burden  on 
the  handler  imposed  by  this  proposed 
rule  would  be  insignificant 

At  times,  a  load  of  potatoes  may  be 
shipped  to  other  than  the  destination 
intended  at  the  lime  of  inspection.  In 
such  situations,  handlers  would  be 
required  to  notify  the  committee  directly 
of  the  actual  destination  of  Ihe  load. 
This  notification  could  be  provided  to 
the  committee  office  either  by  telephone 
or  in  writing. 

This  rule  would  impose  some 
additional  reporting  requirements  on 
handlers-  Specifically,  handlers  would 
need  to  provide  the  Inspection  Service 
with  the  intended  destination  of  each 
shipment.  Additionally,  handlers  would 
be  required  to  contact  the  committee 
office  directly  in  those  instances  where 
a  shipment  is  diverted  from  its  intended 
destination.  These  information 
collection  requirements  will  be 
submitted  lo  the  Office  of  Management 
and  Budget  (OMB)  for  approval,  in 
accordance  with  the  Paperwork 
Reduction  Acl  of  1980  (44  US.C  3507). 
These  requirements  would  not  be  made 
effective  until  OMB  approval  has  been 
received. 

Based  on  the  above.  Ihe  Administrator 
of  AMS  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

A  ten-day  comment  period  Is  allowed 
to  receive  written  comments  with 
respect  to  this  proposal.  Such  time 
period  is  deemed  sufficient  since  Ihe 
proposal  was  recommended  in  a  public 
meeting  of  growers  and  handlers,  and 
ihe  commitee  manager  has  discussed  the 
proposal  with  area  handlers.  Moreover, 
shipments  of  Idaho-Eastern  Oregon 
potatoes  have  begun,  and  this  rule 
should  cover  as  many  current -season 
shipments  as  possible  to  be  of  maximum 
benefit. 

Lisl  of  Subjects  in  7  CFR  Part  845 

Mdrketing  agreements  and  orders, 
potatoes.  Idaho,  Oregon. 

For  (he  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Pari 
945  be  amended  as  follows: 

PART  945— IRISH  POTATOES  GROWN 
IN  CERTAIN  DESIGNATED  COUNTIES 
IN  IDAHO.  AND  MALHEUR  COUNTY. 
OREGON 

1.  The  authority  cildtion  for  "  CFTl 
Part  945  continues  to  read  as  follows: 
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Authority:  Sees- 1-19.  46  Stdt  31.  as 
amended.  7  U-S  C  a01-«74. 

2.  Section  945341  is  amended  by 
iiddinjj  a  new  paragraph  {d)i4)  lo  read  as 

fullows: 

^  345.34 1     Handling  regutatton. 

ld|  *  •  ■ 

(4)  Handlers  shall  provide  the 
cnmmitlee  with  the  destination  zip 
codes  of  all  potatoes  handled  by 
permiltmg  the  Federal-Sinte  Inspection 
Ser\ice  to  review  the  bills  of  lading 
upon  Inspection  to  detprmine  the 
destination  zip  codes.  The  zip  codf\s 
shall  be  included  on  the  inspection 
ceMificates.  Whenever  potatoes  are 
diverted  to  a  different  destination,  the 
handler  shall  notify  the  committee  of  the 
new  destination  zip  code  orally  or  in 
wntmg  as  soon  as  practicable. 

Udied:  St-plemberi  1988. 
Robert  C.  Kfl«n«>. 

Deputy  Director  Fruit  ond  Vegetable 
Division. 
[FR  Doc.  88-20337  Filed  9-7-88;  ft45  am  1 

BHUJHQ  COOC  34tO-Oa-W 


7  CFR  Part*  1006. 1012  and  1013 

{Docket  Na  AO-356-A28.  AO-347-A29  and 
AO-286-A36:  OA-88-102! 

Milk  In  ttie  Upper  Florida,  Tampa  Bay 
and  Southeastern  Florida  Mar1(etk>g 
Areas;  Recommer>ded  Decision  and 
Opportunity  to  File  Written  Exceptions 
on  Proposed  Amendments  to 
Tentative  Marketing  Agreements  and 
to  Orders 

AGENCv:  Agricultural  Marketing  Service, 

I  SD.-\ 


action:  Proposed  rule. 


SUMMARY:  This  decision  amends 
provisions  of  the  three  Florida  milk 
orders  to  reflect  current  marketing 
conditions  The  proposed  changes  are 
brised  upon  industry  proposals 
considered  at  a  public  hearing  held 
January  28,  l^aa.  in  Orlando.  Florida. 

Each  of  the  three  orders  would  be 
iimended  lo  provide  a  two-month  "lock- 
tn    provision  for  pool  distributing  plants, 
seasonal  diversion  limits,  and  an 
increase  in  the  charges  on  overdue 
accounts.  Shrinkage  on  other  source 
milk  receipts  would  be  limited  to  buy 
fluid  milk  products- 

The  Upper  Florida  dnd  Tampa  Hay 
orders  would  be  amended  to  permit  a 
pool  plant  dnd  a  manufactunng  plant 
under  a  single  roof  lo  operate  as 
separate  facilities. 

The  Southeastern  Florida  order  would 
be  changed  to  require  that  a  dairy 


farmer  must  deliver  10  days*  production 
to  a  pool  plant  in  order  for  such  dairy 
farmer's  milk  to  be  diverted  lo  nonpool 
plants  as  producer  milk.  Other 
miscellaneous  amendments  would 
delete  the  S6  maximum  nn  pariial 
payments  to  producers  and  make  other 
changes  to  conform  the  Southeastern 
Florida  order  to  other  Federal  milk 
orders, 

date:  October  11.  1988. 
ADDRESS:  Comments  (four  copies) 
should  be  filed  with  the  Hearing  Clerk, 
Room  1079,  South  Buildmg.  United 
States  Department  of  Agriculture. 
Washington  DC  20250 
FOR  FURTHER  INFORMATION  CONTACT*. 
Robert  F  Grotne.  Vlarkettng  Specialist. 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch.  Room  2968.  South 
Building,  P  O  Box  96456.  Wdshinglon. 
DC  20090-6456.  (202)  447-2089. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Titie  5  of  the  United  States  Code  and. 
iherufore.  is  excluded  from  the 
requirements  of  Elxecutive  Order  12291. 

The  Regulatory  Flexibility  Act  (5 
U-SC.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities  Pursuant  to  5  U.S.C. 
505|bl,  the  Administrator  of  the 
Agncuttural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
amendments  would  promote  orderly 
marketing  of  milk  by  producers  and 
regulated  handlers. 

Prior  document  in  this  proceeding; 

Notice  of  Hearing;  Issued  January  12, 
1988:  published  ianuary  15. 1988  (53  FR 
1035). 

Preliminary  Statement 

Notice  is  hereby  given  of  the  fUtng 
with  the  Heanng  Clerk  of  this 
recommended  decision  with  respect  lo 
proposed  amendments  to  the  tentative 
marketing  agreements  and  the  orders 
regulating  the  handling  of  milk  in  the 
Upper  Flonda.  Tampa  Bay  and 
Southeastern  Florida  marketing  areas. 
This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agncultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
use  801-674).  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agrvements 
and  marketing  orders  |7  CFTl  Part  900). 

interested  parties  may  file  written 
exceptions  to  this  deasion  with  the 
Hearing  Clerk.  US.  Department  of 
Ag-iculture.  Washington.  DC.  20250.  by 
the  30th  day  after  publication  of  this 
decision  in  the  Federal  Register.  Four 
copies  of  the  exceptions  should  be  filed. 


All  written  submissions  made  pur«»uan( 
to  this  notice  will  he  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)) 

The  proposed  amendments  set  forth 
below  are  based  on  the  record  of  a 
public  hearing  held  at  Orlando,  Florida, 
on  ianuary  28.  1988,  pursuant  to  a  notice 
of  hearing  issued  [anuary  12. 1986  (53  FK 
1035). 

The  material  issues  on  the  record  of 
hearing  relate  to: 

1.  Two-month  "lock-in  "  for 
distributing  plants  under  the  three 
Florida  milk  orders: 

2.  Diversion  of  producer  milk  to 
nonpool  plants  under  the  three  Florida 
milk  orders: 

3.  Classification  of  shrinkage  on  milk 
receipts  under  the  three  Flonda  milk 
orders: 

4.  Charges  on  overdue  accounts  under 
the  three  Florida  milk  orders: 

5.  Amendments  to  the  pool  plant 
provisions  of  the  three  Florida  milk 
orders: 

0.  Miscellaneous  amendments  to  the 
three  Florida  milk  orders. 

7.  Regulatory  treatment  under  Upper 
Florida  and  Tampa  Bay  milk  orders  of  a 
pool  plant  and  a  manufacturing  plant 
under  a  single  roof. 

8.  Regulatory  status  of  an  exempt 
distributing  plant  under  the  Upper 
Flonda  order,  and 

9.  Miscellaneous  amendments  to  the 
Southeastern  Florida  order. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1,  Two-month  "lock-in"  for 
distributing  plants  under  the  thn^e 
Florida  orders.  The  orders  should  be 
amended  to  provide  that  a  pool 
distributing  plant  will  not  shift 
regulation  to  another  Federal  order  until 
the  third  month  of  greater  fluid  milk 
sales  in  the  marketing  area  of  the  other 
order. 

The  three  Florida  orders  currently 
provide  that  a  distributing  plant  which 
qualifies  as  a  pool  plant  shall  be 
regulated  under  the  order  for  the  market 
In  which  the  plant's  distribution  in  the 
marketing  area  is  the  greatest. 

A  representative  of  the  Florida  Dairy 
Farmers'  Association  and  Tampa 
Independent  Dairy  Farmers'  Association 
proposed  that  a  distributing  plant 
continue  lo  be  pooled  under  the  order 
for  the  market  in  which  it  has  been 
previously  regulated  until  the  third 
month  that  the  plant's  sales  In  the 
marketing  area  of  another  order 
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exceeded  its  fluid  milk  sales  in  the 
marketing  area  of  the  order  in  which  the 
plant  had  been  regulated.  The 
cooperatives  indicated  that  since  1983. 
four  distributing  plants  have  shifted 
regulation  among  the  three  Florida 
orders  28  times.  Such  shifts  have  caused 
distortions  in  the  monthly  market  data 
published  by  the  market  administrator. 
In  addition,  such  shifts  often  reveal 
confidential  information  regarding  the 
plant  that  switches  regulation  from  one 
order  to  another  order.  When  a  plant 
shifts  regulation,  the  handler  is 
Identified  as  the  source  of  increased 
route  sales  by  pool  handlers  in  the 
marketing  area  of  the  new  order.  Route 
sales  in  the  marketing  area  of  the  prior 
milk  order  by  the  handler  are  reflected 
in  increased  out-of  area  sales  by  pool 
handlers  when  the  plant  shifts 
regulation. 

The  shifting  in  plant  regulation  from 
one  order  lo  another  order  on  a  month- 
lo-month  basis  serves  no  useful  purpose 
and  can  cause  a  number  of 
administrative  problems  for  the  handler 
involved  in  such  shifts.  For  example,  a 
shift  in  regulation  of  the  plant  can  cause 
a  handler  to  have  problems  in  pooling 
milk  diverted  to  nonpool  plants  for 
Class  II  use. 

Requiring  that  a  plant  continue  to  be 
regulated  under  an  order  until  the  third 
month  thai  it  has  more  sales  in  the 
marketing  area  of  another  order  will 
minimize  the  number  of  times  thai  a 
plant  will  shift  regulation.  Such  change 
will  insure  that  a  plant  which  has 
greater  sales  in  another  order  area  due 
to  some  aberration  in  sales  for  a 
relatively  short  period  will  not  shift  to 
another  order  immediately.  Instead,  the 
plant  will  continue  to  be  regulated  by 
the  order  under  which  the  plant  was 
previously  regulated  until  the  third 
month  in  which  the  plant  has  greater 
sales  In  the  marketing  area  of  another 
order. 

2.  Diversion  ofprotiucer  milk  to 
nonpool  plants  under  the  three  Florida 
milk  orders.  Seasonal  diversion  limits 
should  apply  on  producer  milk  diverted 
to  nonpool  plants  for  Class  U  use. 
Cooperative  associations  and 
proprietary  plant  operators  should  be 
permitted  to  divert  producer  milk  in 
amounts  up  to  the  following  percentages 
of  milk  physically  received  at  pool 
plants  for  which  they  are  the 
responsible  handler.  40  percent  m 
March-June.  25  percent  in  December- 
February  and  20  percent  in  July- 
November. 

Under  the  three  Flonda  orders, 
cooperative  associations  and 
proprietary  plant  operators  are 
permitted  currently  to  divert  an  amount 
equivalent  lo  25  percent  of  the  aggregate 


quantity  of  milk  physically  received 
from  producers  at  a  pool  plant 
Proponents  indicated  that  current 
provisions  allow  up  lo  50  percent  of 
producer  milk  physically  received  at 
pool  plants  to  be  diverted  to  nonpool 
plants.  In  this  regard,  they  noted  that 
while  cooperative  associations  are 
limited  to  diverting  only  the  milk  of 
member  producers,  the  order  provisions 
also  permit  a  proprietar>'  plant  operator 
to  divert  up  to  25  percent  of  the  milk  of 
producers  received  at  a  pool  plant.  A 
representative  of  Soudiem  Milk  Sales. 
Inc.,  likewise  pointed  out  thai  the 
proposed  limits  are  less  than  now 
permitted  under  the  separate  orders. 

The  seasonal  diversion  limits 
adopted  herein  are  identical  lo  the 
modified  diversion  limits  proposed  at 
the  hearing  by  proponent  cooperatives. 
In  the  proposals  contained  in  the  notice 
of  hearing,  the  proponent  cooperatives 
had  specified  the  following  diversion 
limits:  40  percent  in  April.  May  and  June. 
30  percent  in  March  and  20  percent  in  all 
other  months. 

An  exhibit  presented  at  the  hearing  by 
proponent  cooperatives  identified  the 
percent  of  producer  milk  that  such 
cooperatives  hud  diverted  on  a  monlh- 
by-month  basis  from  1983  through  1987. 
The  months  of  March-June  were  the 
months  when  the  greatest  amount  of 
milk  was  diverted  and  the  months  of 
July-November  were  the  months  when 
the  least  amount  of  milk  was  diverted. 
The  months  of  December-February  are 
months  of  somewhat  greater  diversion 
than  the  months  of  July-November. 

The  cooperatives  pointed  out  that  the 
exhibit  represents  the  combined 
diversions  of  proponent  cooperatives  for 
the  three  Florida  milk  orders.  Their 
spokesman  pointed  out  that  the 
individual  cooperatives'  diversions  from 
specific  plants  varied  greatly  from  the 
percentages  shown  on  the  exhibit. 

Monthly  average  diversions  to 
nonpool  plants  by  proponent 
cooperatives  in  the  three  Florida  orders 
for  the  years  1983  through  1987  as  a 
percentage  of  producer  milk  pooled  by 
proponent  cooperatives  ranged  from  a 
low  of  0  in  August  1BB7  to  a  high  of  7.7  m 
December  1963.  On  the  basis  of  prior 
diversions,  the  percentage  limitations 
adopted  herein  will  facilitate  the 
handling  of  milk  thai  is  in  excess  of  the 
fluid  needs  of  handlers.  Furthermore. 
proponent  cooperatives  modified  at  the 
heanng  the  diversion  limits  set  forth  in 
the  hearing  notice  after  consulting  with 
other  cooperative  associations  8er\'ing 
the  Florida  markets.  Such  modified 
limits  are  the  percentage  diversion  limits 
adopted  herein. 

The  seasonal  monthly  limits  on 
diversions  provided  herein  represent  a 


monthly  average  of  27.5  percent  on  a 
year-round  basis.  This  is  only  2.5 
percentage  points  greater  than  the  limit 
now  provided  for  a  cooperative  under 
the  order.  It  is  concluded,  therefore,  that 
the  diversion  Hmits  requested  by 
proponent  cooperatives  of  40  percent  in 
March-June,  25  percent  in  December- 
February  and  20  percent  in  July- 
November  are  reasonable  limits  and 
should  be  adopted. 

Any  milk  diverted  by  a  handler  in 
excess  of  the  quantity  limitations  should 
not  be  producer  milk.  The  diverting 
handler  should  be  permitted  lo 
designate  the  dairy  farmer  deliveries  to 
nonpool  plants  that  would  not  be 
producer  milk. 

In  the  event  that  the  diverting  handler 
fails  to  designate  which  producer's  milk 
was  over-diverted,  the  market 
administrator  shall  make  such 
determination.  In  this  regard,  milk  lasl 
diverted  during  such  month  in  lots  of  an 
entire  day's  production,  should  be 
excluded  first  in  determining  which  milk 
would  not  be  producer  milk. 

Proponent  cooperatives  suggested  that 
the  market  administrator  should 
determine  whose  milk  was  over- 
diverted  in  the  event  thai  the  diverting 
handler  fails  to  make  such 
delemuaation.  Proponents,  however, 
gave  no  indication  how  the  market 
administrator  should  make  such 
determination.  Accordingly,  this 
decision  adopts  a  method  that  has  been 
used  in  other  Federal  orders  lo  make 
such  choice. 

In  conjunction  with  the  seasonal 
diversion  limits,  proponent  cooperatives 
asked  that  the  minimum  monthly 
delivery  of  10  days'  production  of  each 
producer  to  a  pool  plant  under  the 
Upper  Florida  and  Tampa  Bay  milk 
orders  and  the  proposed  10-day 
requirement  for  the  Southeastern  Flonda 
milk  order  {discuss€Kl  later  in  this 
decision)  be  modified.  Proponents 
indicated  that  the  producer  whose  milk 
is  diverted  may  not  be  able  lo  meet  the 
10-day  requirement  tf  a  pool  plant 
switches  regulation  to  another  Federal 
order.  In  such  case,  the  cooperatives 
proposed  that  milk  delivered  to  another 
order  pliint  regulated  by  the  order  that 
had  regulated  such  pool  plant  in  the 
prior  month  shall  be  counted  towards 
meeting  the  10-duy  production 
requirement 

The  propoced  change  is  an 
appropriate  modificalion  and  is  adopted 
herein.  Unless  such  change  is  adopted,  a 
dairy  farmer  who  delivered  10  days' 
production  lo  two  pool  planls  might  not 
be  able  to  qualify  the  milk  that  was 
diverted  lo  a  nonpool  plani  as  producer 
milk  if  one  of  the  two  pool  plants 
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beciime  regulated  under  another  order 
during  Ihe  month.  Under  the  change 
adopted  herein,  the  producer  could  use 
Ihe  milk  delivered  to  the  pool  plant  and 
the  other  order  plant  to  qualify  the  milk 
diverted  for  manufacturing  use  as 
producer  milk.  In  the  event  that  a 
cooperative  is  the  diverting  handler,  the 
cooperative  should  be  permitted  to  elect 
under  which  order  the  diverted  milk  is 
to  be  pooled  as  producer  milk. 

3.  Classification  of  shrinkage  on  other 
source  milk  receipts  under  the  three 
Florida  milk  orders.  Shrinkage  on 
receipts  of  producer  milk  and  bulk  milk 
receipts  that  is  classified  as  Class  11 
milk  should  be  more  effectively  limited 
to  one  and  one-half  percent  of  such 
receipts.  In  prorating  total  plant 
shrinkage  between  receipts  uf  fluid  milk 
products  that  are  generally  intended  for 
Class  I  use  and  other  receipts  of  fluid 
milk  products  and  fluid  cream  products 
intended  for  Class  11  use  (including  milk 
products  that  are  utilized  in  the  plant's 
processing  operations  to  produce  other 
milk  products),  only  receipts  that  are  in 
bulk  should  be  used  in  such  proration. 

Under  the  current  provisions  of  Ihe 
three  orders,  shrinkage  is  assigned  to 
both  packaged  fluid  milk  products  and 
bulk  fluid  milk  products  that  are 
received  at  a  pool  plant.  Proponent 
cooperatives  requested  that  plant 
shrinkage  not  be  assigned  to  packaged 
receipts  of  fluid  milk  products. 

The  shrinkage  provisions  of  orders 
recognize  that  losses  do  occur  in  the 
processing  of  raw  milk  into  packaged 
fluid  milk  products.  Processing  losses  do 
not  occur  in  the  handling  of  packaged 
fluid  milk  products  that  are  transferred 
between  plants.  In  most  cases,  there  is 
no  shrinkage  or  loss  in  the  handling  of 
packaged  fluid  milk  products  transferred 
between  plants.  Under  usual 
circumstances,  the  quantity  of  packaged 
fluid  milk  products  that  is  received  at  a 
pool  plant  is  disposed  of  on  routes 
without  any  toss.  Consequently,  the 
orders  should  be  changed  so  that 
shrinkage  losses  are  not  attributed  to 
packaged  fluid  milk  products  transferred 
to  a  pool  plant.  This  will  assign  plant 
shrinkage  to  those  milk  receipts  for 
which  a  handler  is  more  likely  to  incur 
shrinkage  as  well  as  better  effect  the 
limit  on  the  Class  II  classification  of 
shrinkage. 

4-  Charges  on  overdue  accounts  under 
the  three  Florida  orders.  Late  pa>'ment 
charges  should  apply  on  ail  funds  due  to 
the  market  administrator  (Sections  71. 
76.  77.  85.  and  86 — Payments  to  the 
producer-settlement  fund,  payments  by 
handlers  operating  a  partially  regulated 
distributing  plant,  adjustment  of 
accounts,  assessment  for  order 
administration  and  deductions  for 


marketing  services,  respectively)  and  on 
payments  due  to  producers  and 
cooperative  associations  (Section  73 — 
Payments  to  producers  and  to 
cooperative  associations).  The  charge 
for  late  payments  should  be  one  percent 
for  each  month  or  portion  thereof  that 
such  payment  is  overdue.  The  order 
should  also  provide  that  the  amounts 
payable  on  overdue  accounts  shall  be 
computed  monthly  on  each  unpaid 
obligation,  which  shall  include  any 
unpaid  charges  previously  computed  on 
such  overdue  accounts.  Any  obligation 
that  was  determined  at  a  date  later  than 
prescribed  by  the  order  because  of  a 
handler's  failure  to  submit  a  report  to 
the  market  administrator  when  due  shall 
be  considered  to  have  been  payable  by 
the  date  it  would  have  been  due  if  the 
report  had  been  filed  when  due.  Also,  all 
monies  collected  on  overdue  accounts 
shall  be  paid  to  the  administrative  fund 
maintained  by  the  market  administrator. 

The  Upper  Florida  and  Tampa  Bay 
milk  orders  currently  provide  for  late 
payment  charges  on  accounts  due  the 
market  administrator.  The  Southeastern 
Florida  milk  order  applies  a  late 
payment  charge  only  on  funds  due  to  the 
producer-settlement  fund.  In  each  of  the 
three  orders,  the  charge  for  late 
payments  is  one-half  of  one  percent  for 
each  month  the  payment  is  overdue.  The 
representative  for  Ihe  two  Florida 
cooperative  associations  requested  that 
late  payment  charges  apply  on  all 
accounts  due  the  market  administrutur 
and  on  pajTnents  due  producers  and 
cooperative  associations.  The 
cooperatives  requested  that  the  charges 
on  overdue  accounts  be  one  percent  for 
the  first  month  the  account  is  overdue, 
one  and  one-half  percent  the  second 
month  the  account  is  overdue,  and  two 
percent  per  month  for  each  succeeding 
month  hat  the  account  is  overdue. 

The  cooperatives'  representative 
indicated  that  he  was  not  aware  of  any 
handler  who  is  habitually  tardy  in 
making  payments  required  under  the 
order.  However,  he  believed  that  the 
individual  orders  should  not  encourage 
late  payments  as  temporary  short-term 
sources  of  funds  by  the  imposition  of 
relatively  low  charges  on  late  payments. 
Also,  the  cooperatives  indicated  that 
producers  and  cooperative  associations 
should  not  be  expected  to  become 
sources  of  operating  funds  for  handlers 
If  a  handler  fails  to  make  payments  as 
required,  cooperative  associations 
would  have  to  borrow  short-term  capital 
!o  pay  member  producers  or  reduce  the 
payment  that  ihey  make  to  producers. 

Charges  on  overdue  accounts  should 
apply  on  the  unpa«d  obligation  of  a 
handler  pursuant  to  sections  71.  73.  7fl, 
77.  85  and  86  in  each  of  the  three  Florida 


milk  orders.  As  indicated  by  proponents, 
none  of  the  Federal  milk  orders  provide 
for  later  payment  charges  as  high  as 
those  proposed  for  Ihe  three  Florida 
orders.  The  Alabama  West  Flonda 
order  provides  for  a  charge  of  one  and 
one-half  percent  per  month  on  overdue 
accounts.  All  of  the  other  Federal  milk 
orders  that  have  late  payment  charges 
have  rates  that  range  from  one-half  of 
one  percent  to  one  percent  per  month. 

The  effectiveness  of  Ihe  late  payment 
charges  that  currently  apply  under  the 
three  Florida  orders  is  nullified  to  a 
large  extent  by  the  relatively  small 
charge  ( H  of  1  percent  of  the  unpaid 
obligation)  and  the  fact  that  the  charge 
does  not  apply  until  the  first  of  the 
month  following  the  due  date.  If  the 
charge  on  overdue  accounts  is  to  have 
an  impact  on  encouraging  prompt 
payments,  it  should  be  an  amount  that  is 
more  nearly  what  a  delinquent  handler 
would  be  charged  by  commercial  banks 
for  money  borrowed  for  short-term 
purposes.  Otherwise,  handle!^  who  may 
have  financial  problems  would  be 
encouraged  to  delay  their  payments, 
knowing  that  the  charge  under  the  order 
is  cheaper  than  borrowing  money 
commercially  at  a  higher  loan  rate. 

The  ld1e-pa>'ment  charge  should  be 
established  at  the  rate  of  one  percent 
per  month  of  Ihe  unpaid  balance.  This 
charge  is  only  one-half  the  rate 
proposed  by  proponents.  The  rote  that 
cooperatives  proposed  was  based  upon 
the  rate  of  interest  charged  by  certain 
credit  card  companies  for  loans 
extended  to  their  customers.  The  rale  of 
1  percent  per  month  on  the  unpaid 
balance  is  more  nearly  representative  of 
the  cost  of  borrowing  money 
commercially  and  should  tend  to 
encourage  the  payment  of  an  obligation. 

In  Ihe  event  thai  the  l-percenl-per- 
month  charge  on  overdue  accounts  fails 
to  encourage  prompt  payment  of 
accounts  by  handlers,  interested  parties 
may  want  to  propose  at  the  next  public 
hearing  on  amendments  to  these  orders 
that  such  charge  be  applied  at  an  earlier 
date.  Currently,  late  payment  charges 
are  not  applied  until  the  first  day  of  the 
month  after  the  account  is  due.  The 
regulatory  provisions  in  ceriain  other 
Federal  milk  orders  apply  the  charge 
immediately  after  the  account  is  due. 

Late-payment  charges  on  all  overdue 
accounts  should  accrue  to  the 
administrative  expense  fund  maintained 
by  the  market  administrator.  In  the 
event  a  handler  is  delinquent  in  the 
payment  of  an  obligation,  money  must 
be  spent  by  the  market  administrator  in 
determining  the  amount  of  the  tale- 
payment  charges  and  in  collecting  such 
paymenls.  The  money  to  cover  the  cost 
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of  these  activities  comes  from  the 
administrative  assessment  fund.  Thus, 
the  competitors  of  the  noncomplying 
handlers  who  pay  assessments  to  this 
fund  are  bearing  the  administrative 
costs  of  dealing  wih  the  delinquent 
handler.  Therefore,  it  is  reasonable  that 
the  late-payment  charges  assessed  on 
noncomplying  handlers  be  used  to  help 
defray  these  administrative  costs. 

5.  Amendments  to  the  poo/ plant 
provisions  of  the  tliree  Florida  milk 
orders.  The  pool  distributing  plant  and 
Ihe  pool  supply  plant  pro\isions  should 
be  amended  to  provide  that  the 
performance  standards  for  such  plants 
are  based  upon  Ihe  fluid  milk  products 
physically  received  at  the  plant  and 
diverted  from  such  plant  lo  a  nonpool 
plant  as  producer  milk. 

The  current  provisions  of  the  three 
orders  base  the  performance  standards 
fur  pool  distributing  plants  and  pool 
supply  plants  upon  the  fluid  milk 
products  received  at  a  plant.  Proponent 
conperalives  requested  that  diversions 
to  a  nonpool  plant  be  counted  in 
computing  the  qualification  percentage 
of  the  plant  from  which  such  milk  is 
diverted  during  the  month. 

As  noted  by  proponents,  milk  pooled 
on  the  Florida  markets  must  move  a 
significant  amount  of  lime  to  handlers 
regulation  under  the  orders  to  fill  the 
needs  of  the  marketplace.  This  is 
evidence  from  the  high  Class  I 
utilization  of  producer  milk  in  the  three 
markets. 

The  proposed  change  fs  appropriate 
for  Ihe  three  Florida  orders  because  the 
State  is  deficit  in  milk  production.  Such 
change  clarifies  the  pool  plant 
qualification  standards  and  will  tend  to 
assure  that  sufficient  quantities  of  fluid 
milk  products  are  available  to  meet  the 
fluid  milk  requirements  of  regulated 
handlers. 

As  provided  herein,  milk  diverted 
from  B  pool  plant  to  a  nonpool  plant  for 
Class  11  use  would  be  included  in  the 
pool  plant's  receipts  for  the  purpose  of 
determining  whether  or  not  the  plant 
meets  the  applicable  pooling  standards. 
It  is  neLfrisary  under  this  procedure  to 
safeguard  against  a  plant  not  meeting 
Ihe  pooling  standards  because  too  much 
milk  was  diverted  from  the  plant, 
perhaps  without  timely  knowledge  of 
this  by  the  plant  operator.  Accordingly, 
whatever  quantity  of  milk  diverted  by  a 
cooperative  from  a  pool  plant  that 
would  cause  such  plant  to  become  a 
nonpool  plant  should  not  be  considered 
as  producer  milk.  In  such  event,  the 
cooperative  should  be  permitted  to 
designate  the  dairy  farmer  deliveries  to 
nonpool  plants  that  would  not  be 
producer  milk.  Otherwise,  the  milk  last 
diverted  by  the  cooperative  from  the 


pool  plant,  in  lots  of  an  entire  day's 
production,  should  be  excluded  first  in 
determining  Ihe  milk  of  dairy  farmers 
that  would  not  be  producer  milk. 

6.  Miscellaneous  amendments  to  ihe 
three  Florida  milk  orders.  The 
provisions  of  the  three  Florida  orders 
should  also  be  amended  as  follows: 

1 1 J  The  basic  formula  price  section  of 
the  orders  should  be  amended  to  delete 
a  provision  that  establishes  a  floor  price 
of  S4.33  for  the  basic  formula  price; 

[Z]  The  section  of  the  orders  deaUng 
wilh  Ihe  handler's  value  of  milk  for 
computing  the  uniform  price  should  be 
amended  by  removing  the  last 
paragraph  in  such  section.  Such 
paragraph  provided  during  a  temporary 
period  of  trunsporiation  credit  for  bulk 
fluid  milk  products  received  from  an 
other  order  plant 

(3)  The  plant  location  adjustments  for 
handlers  in  section  52  of  the  orders 
should  provide  that  the  Class  I  price 
applicable  to  producer  milk  and  other 
source  milk  when  adjusted  by  location 
pricing  shall  not  be  less  than  the  Class  U 
price  for  the  month;  and 

(4)  The  plant  location  adjustments  on 
nonpool  milk  should  be  amended  lo 
provide  that  the  uniform  price  when 
adjusted  to  the  location  of  the  nonpool 
plant  from  which  the  milk  was  received 
shall  not  be  less  than  the  Class  II  price 
for  the  month. 

The  basic  formula  section  of  the  three 
orders  should  be  amended  to  delete  an 
inappropriate  flour  price  for  the  basic 
formula  price.  The  S4.33  floor  price  is  no 
longer  an  appropriate  price  since  Ihe 
basic  formula  price  at  the  present  time  is 
more  than  twice  Ihe  floor  price. 
Accordingly,  the  S4.33  floor  price  should 
be  deleted. 

The  paragraph  to  be  removed  from 
Section  60  of  the  orders,  handler's  value 
of  milk  for  computing  uniform  price,  was 
made  a  provision  of  the  orders  for  a 
temporary  period.  The  paragraph  was 
added  lo  provide  a  transportation  credit 
through  February  1985.  Since  Ihe  period 
in  which  the  transportation  credit  was 
available  has  expired,  the  paragraph 
should  be  removed  from  each  of  the 
three  orders 

In  the  plant  location  adjustments  for 
handlers  section  of  the  orders,  a  limit 
should  be  placed  on  the  amount  that  the 
Class  1  price  applicable  to  producer  milk 
and  other  source  milk  shall  be  adjusted 
downward.  Likewise,  in  the  plant 
location  adjustments  for  Ihe  uniform 
price  to  producers  and  on  nonpool  milk, 
a  limit  should  be  placed  on  Ihe  amount 
that  the  uniform  price  on  nonpool  milk 
shall  be  adjusted  downward.  In  each 
instance,  the  pnce  shall  not  be  less  than 
the  Class  II  price  for  the  month.  Such 
limit  is  appropriate  since  the  Class  II 


price  represents  the  minimum  value  of 
producer  milk  in  a  manufacturing  use. 
Furthtrrmore,  such  change  bnngs  these 
provisions  of  the  three  Florida  orders  in 
conformit}'  with  changes  made  in  other 
Federal  milk  orders  at  the  time  of  the 
uniform  classification  changes. 

7.  Regulatory  treatment  under  the 
Upper  Florida  and  Tampa  Buy  milk 
orders  of  a  poo!  plant  and  a 
manufacturing  plant  under  a  single  rouf. 
The  Upper  Florida  and  Tampa  Bay  milk 
orders  should  be  amended  to  provide 
that  the  term  pool  plant  shall  not  apply 
to  any  building,  premises,  or  facilities. 
the  primar>'  function  of  which  is  to  hold 
or  store  bottled  milk  or  milk  products 
(including  filled  milk)  in  finished  form, 
nor  shall  it  include  any  part  of  a  plant  in 
which  ihe  operations  are  entirely 
separated  (by  wall  or  other  partition) 
from  the  handling  of  producer  milk. 

The  current  provisions  of  the  Upper 
Florida  and  Tampa  Bay  orders  do  not 
provide  for  two  facdities  under  a  single 
roof  to  operate  as  separate  facilities. 
Proponent  cooperatives  pointed  out  that 
the  Southeastern  Florida  milk  order 
permits  a  manufacturing  plant  to  be 
operated  as  a  separate  facility  if  it  is 
separated  by  a  wall  from  a  facility  that 
is  handling  producer  milk..  The 
cooperatives  requested  that  such 
provision  be  incorporated  in  the  Upper 
horida  and  Tampa  Bay  milk  orders. 

When  the  provision  was  adopted  in 
the  Soulheastem  Florida  order,  the 
findings  and  conclusins  staled: 

"A  mmimum  requirement  for  treating 
ihe  manufacturing  facilities  as  a  nonpool 
plant  would  be  that  a  separate  receiving 
plant  or  platform  is  maintained  for 
nonproducer  milk  and  that  the 
equipment  for  manufacturing  be  in  a 
room  entirely  separated  from  the  fluid 
milk  handling  equipment,  such 
separation  to  be  by  a  solid  partition 
without  communicating  doorway.  U 
would,  of  course,  be  necessary  that 
handlers  keep  adequate  records  as  to 
transfers  of  mUk  and  milk  products 
between  the  two  parts  of  the  plant." 
(Official  notice  is  taken  of  the  final 
decision  for  Ihe  Southeastern  Florida 
order  issued  |uly  11. 1957  (22  YV.  5588)) 

Such  provision  has  been  Included  in 
the  Soulheastem  Florida  order  since 
September  1. 1957.  The  provision  should 
be  adopted  in  the  Upper  Florida  and 
Tampa  Bay  milk  orders  to  provide 
uniformity  among  the  three  orders.  Thus, 
a  pool  plant  that  has  a  separate 
manufacturing  facility  will  be  treated 
the  same  when  shifting  regulatory  status 
among  the  three  Florida  orders. 

8.  Regulatory  status  of  an  exempt 
distributing  plant  under  the  Upper 
Florida  milk  order.  The  pool  plant 
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definition  of  the  Upper  Florida  milk 
order  should  be  modified  to  conform  to 
the  nonpool  plant  definition  of  the  order. 
Such  definition  provides  that  an  exempt 
distributing  plant  shall  not  be  a  pool 
plant.  Accortiingly.  the  pool  plant 
definition  should  specify  that  the  term 
"pool  plant"  shall  not  apply  to  an 
exempt  distributing  plant. 

The  nonpool  plant  definition  of  the 
order  identifies  one  category  of  nonpool 
plant  as  an  "exempt  distributing  plant". 
Such  plant  is  defined  as  a  distributing 
plant  operated  by  a  governmental 
agency. 

The  pool  plant  modiTication  adopted 
herein  was  proposed  by  proponent 
cooperatives.  The  adoption  of  the 
change  will  conform  the  pool  plant 
definition  to  the  nonpool  plant 
definition.  Accordingly,  the  pool  plant 
definition  should  be  chanat'd  to  specify 
that  the  term  "pool  plant"  shall  not 
apply  to  an  exempt  distnbuting  plant. 

9.  Miscellaneous  amendments  to  the 
Southeastern  Florida  milk  order.  |a|  The 
producer  definition  of  the  order  should 
be  revised  to  specify  that  milk  of  a  dairy 
farmer  must  be  recieved  at  a  pool  plant 
during  the  month  in  order  for  the  dairy 
farmer  to  be  a  producer  under  the  order. 

Proponent  cooperatives  requested  the 
modification  of  the  producer  definition 
th.'it  is  adopted  herein. 

The  proposed  modification  ia 
appropnate  and  should  be  adopted 
herein.  In  the  absence  of  the  proposed 
change,  any  dairy  farmer  who  produces 
Grade  A  milk  could  be  qualified  as  a 
producer  under  the  Southeastern  Florida 
milk  order.  The  proposed  change 
provides  specificity  as  to  which  dairy 
farmers  are  to  be  Identified  as  producers 
under  the  order.  Obviously,  only  those 
dairy  farmers  whose  milk  is  received  at 
a  pool  plant  regulated  by  the 
Southeastern  Florida  order  should  be 
producers  under  such  order.  It  is 
appropriate  that  the  order  be  modified 
accordinglv. 

(bl  The  Class  111  Price  shall  be 
computed  by  multiplying  the  butterfat 
differential  for  the  month  by  35  and 
ruundmg  the  result  to  the  nearest  cent. 
The  net  result  of  such  computation  ia 
Ihat  the  value  of  skim  milk  classified  as 
Class  III  is  effectively  zero 

Under  the  current  provisions  of  the 
order,  the  Class  III  price  is  determined 
by  multiplying  the  Chicago  butter  price 
by  1  25.  adding  4  cents  and  multiplying 
the  result  by  3-5.  This  formula  results  in 
a  Cliiss  HI  price  that  is  about  60  cents 
above  the  value  of  Class  II  butterfat  in  a 
hundredweight  of  milk  testing  3-5 
percent  butterfat.  This  is  largely  because 
the  butterfat  differential  under  the  order 
is  based  on  a  yield  factor  of  1.15 
compared  to  the  1.25  yield  factor  in  this 


formula.  Since  the  value  of  butterfat  as 
reflected  through  the  butterfat 
differential  adiustment  to  the  uniform 
price  is  about  60  cents  per  3.5  pounds 
lower  than  the  Class  U  price,  the  current 
formula  effectively  results  in  a  handler 
being  charged  about  80  cents  per 
hundredweight  for  Class  UI  akim  milk. 

Proponent  cooperatives  requested  that 
the  computation  for  the  Class  HI  price 
be  amended  to  provide  a  zero  value  for 
skim  milk  classified  as  Class  III. 

In  the  Southeastern  Florida  order. 
Class  UI  milk  is  all  milk  of  which  the 
sktm  milk  portion  is  disposed  of  for 
fertilizer  or  livestock  feed  or  dumped 
after  such  prior  notification  as  the 
martlet  administrator  may  require.  It  is 
obvious  that  skim  milk  classified  as 
Class  111  is  of  no  value  to  the  handler. 
Accordingly,  the  order  should  be 
amended  to  provide  for  a  zero  value  for 
skim  milk  in  a  Class  III  use.  The 
butterfat  differential  is  the  amount  that 
the  value  of  a  tenth  of  a  pound  of 
butterfat  exceeds  the  value  of  a  tenth  of 
a  pound  of  skim  milk.  Thus,  to  effect  a 
zero  value  for  a  hundreweight  of  skim 
milk  in  Class  III.  the  Class  III  price 
needs  to  be  established  at  the  butterfat 
di^ercntiat  value  in  a  hundredweight  of 
milk  containing  3.5  percent  butterfat. 

(c)  The  provision  providing  that  thX 
partial  payment  to  producers  shall  not 
exceed  $6  per  hundredweight  should  be 
deleted 

The  current  provisions  of  the  order 
provide  that  a  handler  shall  make  a 
partial  payment  to  a  producer  on  or 
before  the  20th  day  of  the  month  for  milk 
received  during  the  first  15  days  of  the 
month.  On  or  before  the  5th  day  of  the 
following  month,  a  handler  is  required  to 
make  a  partial  payment  to  a  producer 
for  milk  recieved  from  the  16th  day  of 
the  month  unil  the  last  day  of  the  .-nonth. 
The  amount  of  the  partial  payment  is  the 
uniform  price  for  the  preceding  month 
less  ten  percent,  but  not  to  exceed  $0, 
multiplied  by  the  hundreweight  of  milk 
received  during  the  two  periods  of  the 
months. 

Proponent  cooperatives  requested  that 
the  $8  maximum  be  deleted.  They  noted 
that  such  rate  Is  no  longer  appropriate  in 
today's  market.  Handlers  in  the  market 
have  been  paying  in  excess  of  the 
maximum  rate  provided  under  the  order 
for  a  long  period  of  time. 

As  noted  by  proponent,  the  $6 
maximum  is  no  longer  appropriate  in 
today's  market  In  which  the  uniform 
price  under  the  Southeastern  Florida 
Federal  milk  order  ranges  from  $14  to 
S15  per  hundredweight.  Accordingly,  the 
S6  maximum  should  be  deleted. 

(d)  Ten  days'  milk  production  must  be 
received  from  a  producer  m  order  for 


milk  of  such  producer  to  be  diverted  to  a 
nonpool  plant  for  Class  II  use. 

The  current  order  provisions  define 
producer  milk  as  skim  milk  and  butterfat 
contained  in  milk  diverted  from  a  pool 
plant  to  a  nonpool  plant,  other  than  a 
producer-handler  plant  subject  to 
certain  limitations.  It  is  not  clear  from 
the  order  language  whether  milk  of  a 
producer  must  be  received  once  a  month 
at  a  pool  plant  to  be  eligible  for 
diversion  to  a  nonpool  plant  or  whether 
such  milk  may  be  diverted  to  a  nonpool 
plant  every  day  after  being  received 
once  at  a  poo!  plant. 

Proponent  cooperatives  requested  that 
the  Southeastern  Florida  milk  order  be 
modified  to  require  that  at  least  10  days 
production  must  be  received  at  a  pool 
plant  in  order  for  milk  of  a  producer  to 
be  eligible  for  diversion  as  Class  II  milk 
to  a  nonpool  plant.  The  cooperatives 
noted  that  the  Upper  Florida  and  Tampa 
Bay  milk  orders  currently  contain  such 
requirement. 

Only  that  milk  genuinely  associated 
with  the  market  should  be  eligible  to  be 
diverted  to  nonpool  plants.  A 
requirement  that  at  least  10  days' 
production  of  a  producer  must  be 
physically  received  at  a  pool  plant 
during  the  month  to  qualify  any  of  such 
producer's  production  in  the  same 
month  for  diversion  to  a  nonpool  plant 
as  producer  milk  should  provide 
assurance  that  such  milk  is  genuinely 
associated  with  the  market  and  still 
permit  the  necessary  fiexibillty  in 
dlvertmg  milk  not  needed  for  fluid  use. 
Such  limitation  has  been  in  effect  under 
the  Upper  Florida  and  Tampa  Bay  milk 
orders  for  a  number  of  years  and  has 
ser\ed  to  identify  that  milk  associated 
with  such  markets.  The  10-day 
production  requirement  under  the 
Southeastern  Florida  order  adopted 
herein  should  provide  assurance  that  the 
milk  of  such  producer  is  associated  with 
the  Southeastern  Florida  market. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  slated  in  this 
decision. 
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General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Upper  Florida. 
Tampa  Bay.  and  Southeastern  Florida 
orders  were  first  issued  and  when  they 
were  amended.  The  previous  findings 
and  determinations  are  hereby  ratified 
and  confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  and  alt  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act; 

(b]  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  areas,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreements  and  the 
orders,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk. 
and  be  in  the  public  interest;  and 

(cj  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  will  regulate 
the  handling  of  milk  in  the  same  manner 
as,  and  will  be  applicable  only  to 
persons  in  the  respective  classes  of 
industrial  and  commercial  activity 
specified  in,  marketing  agreements  upon 
which  a  hr-iring  hf»s  l-een  held. 

Recommended  Marketing  Agreements 
and  Order  Amending  the  Orders 

The  recommended  marketing 
agreements  for  the  Upper  Florida. 
Tampa  Bay  and  Southeastern  Florida 
marketing  areas  are  not  included  in  this 
decision  because  the  regulatory 
provisions  thereof  would  be  the  same  as 
those  contained  in  the  orders,  as  hereby 
propased  to  be  amended.  The  following 
order  amending  the  orders,  as  amended 
regulatinfi  the  handling  of  milk  in  the 
Upper  Florida.  Tampa  Bay.  and 
Southeastern  Florida  marketing  areas  is 
recommended  as  the  detailed  and 
appropriate  means  by  which  the 
foregoing  conclusions  may  be  carried 
out. 

List  of  Subjects  in  7  CFR  Parts  1006, 1012 
ant*  1013 

MiIK  marketing  orders,  Milk,  Dairy 
products. 

1.  The  authority  citation  for  7  CFR 
Parts  1006, 1012  and  1013  continues  to 
read  as  follows: 

Aulborily:  Sees.  1-19.  4A  Slat.  31,  -is 
amond*'<l:  7  ll.S.C.  601-674, 


PART  1006— MILK  IN  THE  UPPER 
FLORIDA  MARKETING  AREA 

2  Rtnisp  §  l(K>t)7  to  read  as  follows; 

§  1006.7    Pool  Plant. 

Except  as  provided  in  paragraph  (d|  of 
this  section,  "pool  plant"  means: 

(a)  A  distributing  plant  that  has  route 
distribution,  except  filled  milk,  during 
the  month  of  not  less  than  50  percent  of 
the  total  Grade  A  fluid  milk  products, 
except  filled  milk,  that  are  physically 
recieved  at  such  plant  or  diverted  as 
producer  milk  to  a  nonpool  plant 
pursuant  to  §  1006.13.  and  that  has  route 
disposition,  except  filled  milk,  in  the 
marketing  area  during  the  month  of  not 
less  than  10  percent  of  such  receipts. 

(bl  A  supply  plant  from  which  not  less 
than  50  percent  of  the  total  quantity  of 
Grade  A  fluid  milk  products  that  are 
physically  received  from  dairy  farmers 
at  such  plant  or  diverted  as  producer 
milk  to  a  nonpool  plant  pursuant  to 
5  1006.13.  during  the  month  is  shipped  as 
Huid  milk  products,  except  filled  milk,  to 
pool  plants  meeting  the  requirements  of 
§  1006.7(al. 

(cl  A  plant,  other  than  a  distributing 
plant,  Ihat  is  located  in  the  marketing 
area  and  is  operated  by  a  cooperative 
association  if  pool  plant  status  under 
this  paragraph  is  requested  for  such 
plant  by  the  cooperative  association  and 
50  percent  or  more  of  the  producer  milk 
of  members  of  the  cooperative 
association  is  received  at  pool 
distributing  plants  either  directly  from 
farms  or  by  transfer  from  plants  of  the 
cooperative  association  for  which  pool 
plant  status  under  this  paragraph  has 
been  requested,  subject  to  the  following 
conditions: 

[1]  The  plant  is  approved  by  a  duly 
constituted  health  authorily  for  the 
disposition  of  Grade  A  milk  in  the 
marketing  area;  and 

(2)  The  plant  does  not  qualify  as  a 
pool  plant  under  paragraph  (b)  of  this 
section  or  under  the  provisions  of 
another  Federal  order  applicable  to  a 
supply  plant. 

(d)  The  term  "pool  plant"  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant: 

(2)  An  exempt  distributing  plant: 

(3)  A  distributing  plant  qualified 
pursuant  to  paragraph  (a)  of  this  section 
which  meets  the  requirements  of  a  fully 
regulated  plant  pursuant  to  the 
provisions  of  another  order  issued 
pursuant  to  the  Act  and  from  which  a 
greater  quantity  of  fiuid  milk  products. 
except  filled  milk,  is  disposed  of  during 
the  month  from  such  plant  as  route 
disposition  in  the  marketing  area 
regulated  by  the  other  order  than  as 
route  disposition  in  this  marketing  area: 


Provided.  That  such  a  distributing  plant 
which  was  a  pool  plant  under  this  order 
in  the  immediately  preceding  month 
shall  continue  to  be  subject  to  all  of  the 
provisions  of  this  part  until  the  third 
consecutive  month  in  which  a  greater 
proportion  of  its  route  disposition  is 
made  in  such  other  marketing  area. 
unless  the  other  order  requires 
regulation  of  the  plant  without  regard  to 
its  qualifying  as  a  pool  plant  under  this 
order:  and 

(4)  Any  building,  premises,  or 
facilities,  the  primary  function  of  which 
is  to  hold  or  store  bottled  milk  or  milk 
products  (including  filled  milk)  in 
finished  form,  nor  shall  it  include  any 
part  of  a  plant  in  which  the  operations 
are  entirely  separated  (by  wall  or  other 
partition)  from  the  handling  of  producer 
milk. 

3.  In  §  1006.13,  paragraph  (b]  is 
revised  to  read  as  follows: 

§1006.13    Producer  mirk. 

(b)  Diverted  from  a  pool  plant  to  a 
nonpool  plant  that  is  not  a  producer- 
handler  plant,  subject  to  the  following 
conditions: 

(1)  Such  milk  shall  be  deemed  to  have 
been  received  by  the  diverting  handler 
at  the  plant  to  which  diverted; 

(2)  Not  less  than  10  days'  production 
of  the  producer  whose  milk  is  diverted  Is 
physically  received  at  a  pool  plant: 
Provided.  That  any  delivery  during  the 
current  month  for  such  producer  to 
another  order  plant  regulated  by  the 
order  that  regulated  such  pool  plant  in 
the  prior  month  shall  be  counted 
towards  meeting  the  10-day  production 
requirement; 

(3)  To  the  extent  that  it  would  result  in 
nonpool  plant  status  for  the  pool  plant 
from  which  diverted,  milk  diverted  for 
the  account  of  a  cooperative  association 
from  the  pool  plant  of  another  handler 
shall  not  be  producer  milk: 

(4)  A  cooperative  association  may 
divert  for  its  account  the  milk  of  a 
producer.  The  total  quantity  of  such  milk 
so  diverted  by  a  cooperative  that 
exceeds  the  following  specified 
applicable  percentage  of  producer  milk 
that  the  cooperative  association  caused 
to  be  delivered  to  and  physically 
received  at  pool  plants  during  the  month 
shall  not  be  producer  milk; 

(i)  40  percent  in  March-Iune, 
(ti)  25  percent  in  December-February, 
and 
(iii)  20  percent  in  July -November; 

(5)  The  operator  of  a  pool  plant  other 
than  a  cooperative  association  may 
divert  for  its  account  any  milk  of 
producers  that  is  not  under  the  control 
of  a  cooperative  association  that  is 
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diverting  milk  during  the  month 
pursiidnt  to  pnragraph  (bj(4}  of  this    • 
Sr'c!iun.  The  total  quantity  so  diverted 
^|V  the  operdlor  of  the  pool  plant  that 
(  xceeds  the  foUowtng  speciHed 
;!pp!icable  percentage  of  nutk  physically 
received  at  such  plant  during  the  month 
that  is  eligible  to  be  diverted  by  the 
plani  operator  shall  not  be  producer 
milk; 

(i)  40  percent  in  March|une. 

|ii)  25  percent  in  December-February, 
dnd 

(ill)  20  percent  in  |uly -November 

(6)  The  diverting  handler  shall 
designate  the  dairy  farmers  whose  milk 
is  not  producer  railk  pursuant  lo 
p  iTdgraph  (b)  [4)  and  (5)  of  this  section. 
If  ihe  handler  fads  to  make  such 
.l^\>ignatJon.  milk  diverted  on  the  last 
<hi\  of  the  month,  then  the  second-to- 
Idsi  day  of  the  month,  and  so  on.  shall 
be  excluded  until  all  diversions  in 
excess  of  the  prescribed  limit  are 
accounted  for. 

4.  In  §  100&40,  paragraph  [b)[6)  is 
revised  to  read  as  follows  and 
paD-^rdph  ibjirj  IS  rerai.)\ed 

;  1  OOe  «0    Clasws  o»  Util«»tton. 

(1,1    •    •    • 

161  Skim  milk  and  butterfat  in 
shrinkage  assigned  pursuant  to 
I  1006.41(a|  to  the  receipts  specified  in 
§  1006.41UII21  and  in  shrinkage 
sp.'.-ified  in  §  1006.41  (bl  and  (c). 

5.  Revise  §1006.41  to  read  as  follows: 

$  1006.41    Shrinkaoa. 

Fur  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  §  1006.30.  the 
market  administrator  shall  determine 
the  following: 

la)  The  pro  rale  assignment  of 
shr-.nkage  of  skim  milk  and  butterfat, 
respectively,  at  each  pool  plani  to  the 
respective  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in 
paragraphs  (bl(lj  through  (6)  of  this 
section  on  virhich  shrinkage  is  allowed 
pursuant  to  such  paragraphs;  and 

(2)  In  other  snurce  milk  not  specified 
m  paragraphs  (bKt)  through  (6]  of  this 
section  which  was  received  in  the  form 
of  a  bulk  fluid  milk  product  or  a  bulk 
fluid  cream  product. 

(b)  The  shrinkage  of  skim  milk  and 
hutterfttt.  respectively,  assigned 
pursuant  !o  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
|d)(l)  of  this  section  that  is  not  in  excees 
ijf: 

(1 )  Two  percent  of  the  skim  milk  and 
butterfat.  respectively,  in  producer  milk 
lexcluding  milk  diverted  by  the  plant 
operator  to  another  plant  and  milk 


received  from  a  handler  described  in 
§  1006.9(c)); 

(2)  Plus  1.5  peceni  of  the  skim  milk 
and  butterfat,  respectively,  in  milk 
received  from  a  handler  described  in 

5  1006.9(c).  except  that  if  the  operator  of 
the  plant  to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm,  the  applicable 
percentage  under  this  paragraph  shall  be 
two  percent: 

(3)  Plus  0-5  pecent  of  the  skim  milk 
and  butterfat.  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  diverted  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  on  the  farm,  the 
applicable  percentage  under  this 
paragraph  shiill  be  zero; 

(4)  Plus  1.5  percent  of  the  skira  milk 
and  butterfat.  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1^  percent  of  the  skrni  milk 
and  butterfat.  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  U  dassificalion 
is  requested  by  the  operator  of  both 
plants: 

(6)  Phis  3.5  percent  of  the  skim  mdk 
and  butterfat.  respectively,  in  bulk  fluid 
milk  products  received  from  unregulated 
supply  plants,  excluding  the  quantity  for 
which  Class  U  classification  is  requested 
by  the  handler  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  IS  not  in  excess  of  the  respective 
quantities  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)(1).  (2).  (4).  (5)  and  (6)  of 
this  section;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  lo  S  10069  (b)  and  (c).  but  not 
in  excess  of  0.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk  on 
(he  basis  of  weiglits  determined  from  its 
measurement  at  Ihe  farm,  the  applicable 
percentage  under  this  paragraph  for  the 
cooperative  association  shall  be  zero. 

§1006.51    t  Amended} 

6  Amend  §  1006.51  by  removing  the 
last  sentence  which  reads  "For  the 
purpose  of  computing  the  Class  I  price, 
the  resulting  price  shall  not  be  less  than 
S4.33." 

7.  Amend  S  100652  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 


§  1006.52    Plant  Location  AdhJstments  for 
Handlers. 


(c)  The  Class  I  price  resulting  from 
such  adjustments  specified  in  this 
section  shall  not  result  in  a  price  less 
Ihan  the  Class  1!  price  for  the  month  and 
the  Class  I  price  applicable  lo  other 
source  milk  shall  be  adjusted  at  the 
rates  specified  m  paragraph  (a)  of  this 
section,  except  that  the  adjusted  CIbss  I 
price  shall  not  be  less  than  the  Class  U 
pnce  for  the  month. 

§1006.60    (Amended) 

6  In  S  100660,  paragraph  (h)  Is 
removed. 

9.  In  S  1006.75.  revise  paragraph  (b)  lo 
read  as  follows. 

^  1006  75     Want  LocstKW  Adjustments  for 
Producers  snd  Nonpool  MUk 

(a)  •  *  • 

(b)  For  purposes  of  computations 
pursuant  lo  §§  1006.71  and  1006.72.  the 
uniform  price  shall  be  adjusted  at  the 
rates  set  forth  in  §  100632  applicable  at 
the  location  of  the  nonpool  plant  from 
which  the  milk  was  received,  except 
that  the  resulting  adjusted  price  shall 
not  be  less  than  the  Class  II  price  for  Ihe 
month. 

10.  Revise-  §  :006,78  to  redd  ds  follows: 

§  1006.7S    CharQes  on  overdue  accouftts. 

Any  unpaid  obligation  of  a  handler 
pursuant  to  55  ltX)6.71.  1006.73. 1006.76. 
1006-77. 1006.85  or  1006  86  shall  be 
increased  1  percent  for  each  month  or 
portion  thereof  that  such  obligation  is 
overdue,  subject  (o  the  foUowtng 
conditions: 

(a)  The  amounts  payable  pursuant  to 
this  section  shall  be  computed  monthly 
on  each  unpaid  obligation,  which  shall 
include  any  unpaid  charges  previously 
computed  pursuant  to  this  section: 

(b)  For  the  purposes  of  this  section, 
any  obligation  that  was  determined  at  a 
date  later  than  prescribed  by  the  order 
because  of  a  handler's  failure  to  submit 
a  report  to  the  market  administrator 
when  due  shall  be  considered  to  have 
been  payable  by  the  date  it  would  have 
been  due  if  the  report  had  been  filed 
when  due;  and 

(c)  All  monies  collected  pursuant  lo 
this  section  shall  be  paid  to  the 
administrative  assessment  fund 
mjiint^iipod  by  the  market  3dmin!sfr?il(_>r 

PART  1012— MILK  IN  THE  TAMPA  BAY 
MARKETING  AREA 

11.  Revise  S  1012.7  lo  read  as  follows: 

§1012.7    Pool  Plant 

Ext.ept  as  provided  In  paragraph  (c)  of 
this  section,  "pool  plnnl"  means: 
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(a)  A  distributing  plant  that  has  route 
distribution,  except  filled  milk,  during 
the  month  of  not  less  than  50  percent  of 
the  total  grade  A  fluid  milk  products, 
except  filled  milk,  that  are  physically 
received  at  such  plant  or  diverted  as 
producer  milk  to  a  nonpool  plant 
pursuant  to  $  1012.13.  and  that  has  route 
disposition,  except  filled  milk,  in  the 
marketing  area  during  the  month  of  not 
less  than  10  percent  of  such  receipts. 

(b)  A  supply  plant  from  which  not  less 
than  50  percent  of  the  total  quantity  of 
Grade  A  fluid  milk  products  that  is 
physically  received  from  dairy  farmers 
at  such  plant  or  diverted  as  producer 
milk  to  a  nonpool  plant  pursuant  to 

5  1012.13  during  the  month  is  shipped  as 
fluid  milk  products,  except  filled  milk,  lo 
pool  plants  meeting  the  requirements  of 
5  1012.7(a). 

(c)  The  term  "pool  plant"  shall  not 
apply  to  the  following  plants: 

(t)  A  producer-handler  plant; 

(2)  A  distnbuting  plant  qualified 
pursuant  to  paragraph  (a)  of  this  section 
which  meets  the  requirements  of  a  fully 
regulated  plant  pursuant  to  the 
provisions  of  another  order  issued 
pursuant  to  the  Act  and  from  which  a 
greater  quantity  of  fluid  milk  products, 
except  filled  milk,  is  disposed  of  during 
Ihe  month  from  such  plant  as  route 
disposition  in  the  marketing  area 
regulated  by  the  other  order  than  as 
route  disposition  in  this  marketing  area; 
Provided.  That  such  a  distributing  plant 
which  was  a  pool  plant  under  this  order 
in  the  immediately  preceding  month 
shall  continue  lo  be  subject  to  all  of  Ihe 
provisions  of  this  part  until  the  third 
consecutive  month  in  which  a  greater 
proportion  of  its  route  disposition  is 
made  in  such  other  marketing  area, 
unless  the  other  order  requires 
regulation  of  the  plant  without  regard  to 
its  quahfying  as  a  pool  plant  under  this 
order,  and 

(3)  Any  building,  premises,  or 
facilities,  the  primary  function  of  which 
is  to  hold  or  store  bottled  milk  or  milk 
products  (including  filled  milk)  in 
finished  form,  nor  shall  it  include  any 
part  of  a  plant  in  which  the  operations 
are  entirely  separated  (by  wail  or  other 
partition)  from  the  handling  of  producer 
milk. 

12.  In  5  1012.13,  paragraph  (b)  is 
revised  to  read  as  follows; 

§  1012.13     Producer  milk. 

(h)  Diverted  from  a  pool  plant  to  a 
nonpool  plant  that  is  not  a  producer- 
handler  plant,  subject  lo  the  following 
conditions: 

(1)  Such  milk  shall  be  deemed  to  have 
been  received  by  Ihe  diverting  handler 
at  the  plant  to  which  diverted; 


(2)  Not  less  than  10  days'  production 
of  the  producer  whose  milk  is  diverted  is 
physically  received  at  a  pool  plant: 
Provided.  That  any  delivery  during  the 
current  month  from  such  producer  to  an 
other  order  plant  regulated  by  the  order 
that  regulated  such  pool  plant  in  Ihe 
prior  month  shall  be  counted  towards 
meeting  the  10-day  production 
requirement: 

(3)  To  the  extent  that  it  would  result  in 
nonpool  plant  status  for  the  pool  plant 
from  which  diverted,  milk  diverted  for 
the  account  of  a  cooperative  association 
from  the  pool  plant  of  another  handler 
shall  not  be  producer  milk: 

(4)  A  cooperative  association  may 
divert  for  its  account  the  milk  of  a 
producer.  The  total  quantity  of  such  milk 
so  diverted  by  a  cooperative  thai 
exceeds  the  following  specified 
applicable  percentage  of  producer  milk 
that  the  cooperative  association  caused 
to  be  delivered  to  and  physically 
received  at  pool  plants  during  the  month 
shall  not  be  producer  milk: 

(i)  40  percent  in  March-|une. 
(ii)  25  percent  in  December-February, 
and 

(iii)  20  percent  in  July-November. 

(5)  The  operator  of  a  pool  plant  other 
lhan  a  cooperative  association  may 
divert  for  its  account  any  milk  of 
producers  thai  is  not  under  the  control 
of  a  cooperative  association  that  is 
diverting  milk  during  the  month 
pursuant  to  paragraph  (b)(4)  of  this 
section.  The  total  quantity  so  diverted 
by  the  operator  of  the  pool  plant  thai 
exceeds  the  following  specified 
applicable  percentage  of  milk  physically 
received  at  such  plant  during  the  month 
that  is  eligible  to  be  diverted  by  Ihe 
plant  operator  shall  not  be  producer 
milk: 

(i)  40  percent  in  March-June. 
(ii)  25  percent  in  December-February, 
and 

(iii)  20  percent  in  July-November 

(6)  The  diverting  handler  shall 
designate  the  dairy  farmers  whose  mitk 
is  not  producer  milk  pursuant  to 
paragraph  (b)  [4}  and  (5)  of  this  section. 
if  Ihe  handler  fails  lo  make  such 
designation,  milk  diverted  on  Ihe  last 
day  of  the  month,  then  Ihe  second-to- 
last  day  of  the  month,  and  so  on.  shall 
be  excluded  until  all  diversions  in 
excess  of  the  prescribed  limit  are 
accounted  for 

13.  In  §  1012.40.  paragraph  (b)t6)  is 
revised  lo  read  as  follows  and 
paragraph  (b|(7)  is  removed: 

5  1012.40    Classes  of  Utiltzatton. 

(b)   •    •    ■ 

(6)  Skim  milk  and  butterfat  in 
shrinkage  assigned  pursuant  lo 


5  1012.41(a]to  the  receipts  specified  in 
§  1012.41(a)(2)  and  in  shrinkage 
specified  in  §  101241  (b)  and  (c). 

14.  Revise  §  1012.41  to  read  as  follows: 

§1012.41    Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  5  1012.30,  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat. 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in 
paragraphs  (b)  (1)  through  (6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraphs:  and 

(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)  (1)  through  (6)  of  this 
section  which  was  received  in  the  form 
of  a  bulk  fluid  milk  product  or  a  bulk 
fluid  cream  product. 

(b)  The  shrinkage  of  skim  milk  and 
butterfat.  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  Ihe  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  Ihe  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant  and  milk 
received  from  a  handler  described  in 

§  1012.9(c)); 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  milk 
received  from  a  handler  described  in 

5  1012.9(c).  except  that  if  the  operator  of 
the  plant  to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm,  ihe  applicable 
percentage  under  this  paragraph  shall  be 
two  percent: 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
thai  if  the  operator  of  the  plant  lo  which 
the  milk  is  diverted  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  on  the  farm,  the 
applicable  percentage  under  this 
paragraph  shall  be  zero: 

(4)  Plus  1.5  percent  of  Ihe  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  Huid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  II  classification 
is  requested  by  Ihe  operator  of  both 
plants; 
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|6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  bulk  fluid 
milk  products  received  from  unregulated 
supply  plants,  excluding  the  quantity  for 
which  Class  II  classification  is  requesled 
by  the  handler:  and 

[7]  Less  ].S  percent  of  the  skim  milk 
iind  and  butterfat,  respectively,  in  bulk 
fluid  milk  products  transferred  to  other 
plants  that  is  not  in  excess  of  the 
respective  quantities  of  skim  milk  and 
butlerfat  to  which  percentages  are 
applied  in  paragraphs  (b)  (1).  (2).  (4),  (5) 
and  (6)  of  this  section;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat.  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  lo  §  1012.9  (b)  and  (c|.  but  not 
in  excess  of  0.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  such  milk.  If 
the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk  on 
the  basis  of  weights  determined  from  its 
measurement  at  the  farm,  the  applicable 
percentage  under  this  paragraph  for  the 
cooperative  association  shall  be  zero. 

^1012.51    [Amended] 

15.  Amend  §  1012.51  by  removing  the 
last  sentence  which  reads  "For  the 
purpose  of  computing  the  Class  I  price, 
the  resulting  price  shall  not  be  less  than 
S4.33." 

IB.  Amend  S  1012.52  by  adding  a  new 
paragraph  (cl  to  read  as  follows: 

•.  1012  52     Plant  Locarion  Adjustments  for 
Handlers. 

(c)  The  Class  I  price  resulting  from 
such  adjustments  specified  in  this 
section  shall  not  result  in  a  price  less 
than  the  Class  II  price  for  the  month  and 
the  Class  I  price  applicable  to  other 
source  milk  shall  be  adjusted  at  the 
rales  specified  in  paragraph  (al  of  this 
section,  except  that  the  adjusted  Class  1 
price  shall  not  be  less  than  the  Class  U 
price  for  the  month. 

$  1012.60    [Amended! 

17.  In  §  1012.60.  paragraph  (h)  is 
removed. 

18.  In  §1012.75.  revise  paragraph  fb) 
to  read  as  follows 

§  1012.75    Plant  Location  Ad|uslments  for 
Producers  and  on  Nonpool  MHk. 

(b)  For  purposes  of  computations 
pursuant  to  §§  1012.71  and  1012.72,  the 
uniform  price  shall  be  adjusted  al  the 
rates  set  forth  in  §  1012.52  applicable  at 
the  location  of  the  nonpool  plant  from 
which  the  milk  was  received,  except 
that  the  resulting  adjusted  price  shall 
not  be  less  than  the  Class  11  price  for  the 
month. 

19.  Revise  §  1012.78  lo  read  as  follows: 


§  1012.78    Charges  on  overdue  accounts. 

Any  iiripijid  nhiig.n^-^n  of  ;i  hdndliT 
pursuant  to  §§  1012.71,  1012.73.  1012.76. 
1012.77. 1012.85  or  1012.86  shall  be 
increased  1  percent  for  each  month  or 
portion  thereof  that  such  obligation  is 
overdue,  subject  to  the  following 
conditions: 

(a)  The  amounts  payable  pursuant  to 
this  section  shall  be  computed  monthly 
on  each  unpaid  obligations,  which  shall 
include  any  unpaid  charges  previously 
computed  pursuant  to  this  section: 

(bj  For  the  purposes  of  this  section, 
any  obligation  that  was  determined  at  a 
date  later  than  prescribed  by  the  order 
because  of  a  handler's  failure  to  submit 
a  report  to  the  market  administrator 
when  due  shall  be  considered  lo  have 
been  payable  by  the  date  it  would  have 
been  due  if  the  report  had  been  filed 
when  due;  and 

(c)  All  monies  collected  pursuant  to 
this  section  shall  be  paid  to  the 
administrative  assessment  fund 
maintained  by  the  market  administrator. 

PART  1013— MILK  IN  THE 

SOUTHEASTERN  FLORIDA 
MARKETING  AREA 

20.  Revise  §  1013.7  to  read  as  follows: 
§  1013.7    Pool  Plant. 

Except  as  provided  in  paragraph  (c)  of 
this  section,  "pool  plant"  means: 

(a)  A  distributing  plant  that  has  route 
distribution,  except  filled  milk,  during 
the  month  of  not  less  than  50  percent  of 
the  total  Grade  A  fluid  milk  products, 
except  filled  milk,  that  are  physically 
received  al  such  plant  or  diverted  as 
producer  milk  to  a  nonpool  plant 
pursuant  to  §  1013.13.  and  thai  has  route 
disposition,  except  filled  milk,  in  the 
marketing  area  during  the  month  of  not 
less  than  10  percent  of  such  receipts. 

(b)  A  supply  plant  from  which  not  less 
than  50  percent  of  the  total  quantity  of 
Grade  A  fluid  milk  products  that  is 
physically  received  from  dairy  farmers 
at  such  plant  or  diverted  as  producer 
milk  to  a  nonpool  plant  pursuant  to 

§  1013.13  during  the  month  is  shipped  as 
fluid  milk  products,  except  filled  milk,  to 
pool  plants  meeting  the  requirements  of 
§  1013.7  (a). 

(c)  The  term  "pool  plant"  shall  not 
apply  to  the  following  plants: 

(1)  A  produi:er-handler  plant; 

(2)  A  distributing  plant  qualified 
pursuant  lo  paragraph  (a)  of  this  section 
which  meets  the  requirements  of  a  fully 
regulated  plant  pursuant  to  the 
provisions  of  another  order  issued 
pursuant  to  the  Act  and  from  which  a 
greater  quantity  of  fluid  milk  products. 
except  filled  milk,  is  disposed  of  during 
the  month  from  such  plant  as  route 


disposition  in  the  marketing  area 
regulated  by  the  other  order  than  as 
route  disposition  in  this  marketing  area: 
Provided,  That  such  a  distributing  plant 
which  was  a  pool  plant  under  this  order 
in  the  immediately  preceding  month 
shall  continue  to  be  subject  to  all  of  the 
provisions  of  this  part  until  the  third 
consecutive  month  in  which  a  greater 
proportion  of  its  route  disposition  is 
made  in  such  other  marketing  area, 
unless  the  other  order  requires 
regulation  of  the  plant  without  regard  to 
its  qualifying  as  a  pool  plant  under  this 
order,  and 

(3)  Any  building,  premises,  or 
facilities,  the  primary  function  of  which 
is  to  hold  or  store  bottled  milk  or  milk 
products  (including  filled  milk)  is 
finished  form,  nor  shall  it  include  any 
part  of  a  plant  in  which  the  operations 
are  entirely  separated  (by  wall  or  other 
partition)  from  the  handling  of  producer 
milk. 

21.  Section  1013  12  is  revised  to  read 
as  follows 

$1013.12     Producer 

(aj  Except  as  provided  in  paragraph 
(b)  of  this  section,  "producer"  means 
any  person  who  produces  milk  in 
compliance  with  the  inspection 
requirements  uf  a  duly  constituted 
health  authority,  which  milk  is  received 
at  a  pool  plant  or  diverted  pursuant  to 
S  1013.13  from  a  poo)  plant  to  a  nonpool 
plant. 

(b}  The  term  "producer"  shall  not 
include: 

(1)  A  producer-handler  as  defined  in 
any  order  [including  this  part)  issued 
pursuant  to  the  Act:  or 

(2)  Any  person  with  respect  to  milk 
produced  by  such  person  that  is 
reported  as  diverted  to  an  other  order 
plant  if  any  portion  of  such  person's 
milk  so  moved  is  assigned  to  Class  I 
milk  under  the  provisions  of  such  other 
order. 

22.  In  §  1013.13,  paragraph  (b)  is 
revised  to  read  as  follows: 

S  1013.13    Producer  milk. 

(b)  Diverted  from  a  pool  plant  to  a 
nonpool  plant  that  is  not  a  producer- 
handler  plant,  subject  to  the  following 
conditions: 

(1)  Such  milk  shall  be  deemed  to  have 
been  received  by  the  diverting  handler 
at  the  plant  to  which  diverted; 

(2)  Not  less  than  10  days'  production 
of  the  producer  whose  milk  is  diverted  is 
physically  received  at  a  pool  plant: 
Provided.  That  any  delivery  during  the 
current  month  from  such  producer  to  an 
other  order  plant  regulated  by  the  order 
that  regulated  such  pool  plant  in  the 
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prior  month  shall  be  counted  towards 
meeting  the  10-day  production 
requirement; 

(3)  To  the  extent  that  Is  would  result 
in  nonpool  plant  status  for  the  pool  plant 
from  which  diverted,  milk  diverted  for 
the  account  of  a  cooperative  association 
from  the  pool  plant  of  another  handler 
shall  not  be  producer  milk; 

(4)  A  cooperative  association  may 
divert  for  its  account  the  milk  of  a 
producer.  The  total  quantity  of  such  milk 
so  diverted  by  a  cooperative  that 
exceeds  the  following  specified 
applicable  percentage  of  producer  milk 
that  the  cooperative  association  caused 
lo  be  delivered  to  and  physically 
received  at  pool  plants  during  the  month 
shall  not  be  producer  milk: 

(i)  40  percent  in  March-June. 
(ii)  25  percent  in  December-February, 
and 
(iii)  20  percent  in  July-November; 

(5)  The  operator  of  a  pool  plant  other 
than  a  cooperative  association  may 
divert  for  its  account  any  milk  of 
producers  that  is  not  under  the  control 
of  a  cooperative  association  that  is 
diverting  milk  during  the  month 
purusant  to  paragraph  (b)(4)  of  this 
section.  The  total  quantity  so  diverted 
by  the  oeprator  of  the  pool  plant  that 
exceeds  the  following  specified 
applicable  percentage  of  milk  physically 
received  at  such  plant  during  the  month 
that  is  eligible  to  be  diverted  by  the 
plant  operator  shall  not  be  producer 
milk: 

(i)  40  percent  in  March-June, 
(ii)  25  percent  in  December-February. 
and 
(iii)  20  percent  in  July-Novemben 

(6)  The  diverting  handler  shall 
designate  the  dairy  farmers  whose  milk 
is  not  producer  milk  pursuant  to 
paragffiph  (b)  (4)  and  (5)  of  this  section. 
If  the  handler  fails  to  make  such 
designation,  milk  diverted  on  the  last 
day  of  the  month,  then  the  second-to- 
last  day  of  the  month,  and  so  on,  shall 
be  excluded  until  all  diversions  in 
excess  of  the  prescribed  limit  are 
accounted  for, 

23.  In  §  1013.40,  paragraph  (b)(6)  is 
revised  lo  read  as  follows  and 
paragraph  (b)(7)  is  removed; 

§  1013.40    Classes  of  Utilization. 

(b)  •   •    • 

(6)  Skim  milk  and  butterfat  in 
shrinkage  assigned  pursuant  to  §  1013.41 
(a)  to  the  receipts  specified  in  §  1013.41 
(a)(2)  and  in  shrinkage  specified  in 
§1013.41  (b)and{c). 

24.  Revise  §  101T41  to  read  as  follows: 


$  1013.41    Shrtnfca^e. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  S  1013.30,  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat. 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in 
paragraphs  (b)(l )  through  (6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraphs;  and 

(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)(1)  through  (6)  of  this 
section  which  was  received  in  the  form 
of  a  bulk  fiuid  milk  product  of  a  bulk 
fluid  cream  product. 

(b)  The  shrinkage  of  skim  milk  and 
butterfat.  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
lo  the  receipts  specified  in  paragraph 
(a)(l]  of  this  .section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat.  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  lo  another  plant  and  milk 
received  from  a  handler  described  in 

§  1013.9  (c)J: 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  milk 
received  from  a  handler  described  in 

§  1013.9(cl.  except  that  if  the  operator  of 
the  plant  to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm,  the  applicable 
percentage  under  this  paragraph  shall  be 
two  percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  diverted  purchaser  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  on  the  farm,  the 
appUcable  percentage  under  this 
paragraph  shall  be  zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  bulk  fiuid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  II  classification 
is  requested  by  the  operator  of  both 
plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  bulk  fiuid 
milk  products  received  from  unregulated 
supply  plants,  excluding  the  quantity  for 
which  Class  U  classification  is  requested 
by  the  handler,  and 


(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  bulk  fiuid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
quantities  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)(1).  (2).  (4).  (5)  and  (6)  of 
this  section:  and 

(c)  The  quantity  of  skim  milk  and 
butterfat.  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  §  1013  9(b)  and  (c).  but  not  in 
excess  of  0.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk  on 
the  basis  of  weights  determined  from  its 
measurement  at  the  farm,  the  applicable 
percentage  under  this  paragraph  for  the 
cooperative  association  shall  be  zero. 

25.  In  §  1013.50,  revise  the  introductory 
text  and  paragraph  (c)  as  follows: 

§1013.50    Ctast  prices. 

Subject  to  the  provisions  of  §  1013.52. 
the  Class  prices  for  the  month  per 
hundredweight  of  milk  containing  3^ 
percent  butterfat  shall  be  as  follows: 

(a)  •   •   • 

(b) •  •  • 

(c)  Class  III  price.  The  Class  III  price 
shall  be  computed  as  follows:  Multiply 
the  butterfat  differentia!  pursuant  to 
§  1013.74  for  the  month  by  35  and  round 
the  result  to  the  nearest  cent. 

§1013.51    [AmerKted] 

26.  Amend  §  1013.51  by  removing  the 
last  sentence  which  reads  "For  the 
purpose  of  computing  the  Class  1  price, 
the  resulting  price  shall  not  be  less  than 
S4.33." 

27.  Amend  §  1013.52  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§  1013.52    Plant  Location  Adrustment*  *or 
Handlers. 

(c)  The  Class  I  price  resulting  from 
such  adjustments  specified  in  this 
section  shall  not  result  in  a  price  less 
than  the  Class  II  price  for  the  month  and 
the  Class  I  price  applicable  to  other 
source  milk  shall  be  adjusted  at  the 
rates  specified  in  paragraph  (a)  of  this 
section,  except  that  the  adjusted  Class  I 
price  shall  not  be  less  than  the  Cla.ss  II 
price  for  the  month. 

§1013.60    [Amended] 

28.  In  S  1013.60.  paragraph  (h)  is 
removed. 

§1013.73    [Amended) 

2.9.  Amend  5  1013.73(a)(1)  and  (2)  by 
removing  the  phrase  "but  not  to  exceed 
S6.". 
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30  In  §  1013  75.  revise  paragraph  (bj 
to  read  as  follows: 

^  1013.75     Plant  Location  Ad|ustments  (or 
Producer!  and  on  Nonpool  Milk. 

(a)  •   •   ■ 

(b)  For  purposes  of  compulations 
pursuant  to  §§1013.71  and  1013.72.  the 
uniform  price  shall  be  adjusted  at  the 
rates  set  forth  in  §  1013.52  applicable  at 
the  location  of  the  non  pool  plant  from 
which  the  milk  was  received,  except 
that  the  resulting  adjusted  price  shall 
not  be  less  than  the  Class  U  price  of  the 
month. 

31  Revise  1 1013.78  to  read  as  follows; 

$  1013.78    Charges  on  overdue  accounts. 

Any  unpaid  obligation  of  a  handler 
pursuant  to  §§1013.71.  1013.73,  1013.76. 
1013.77. 1013  85  or  1013.86  shall  be 
increased  1  percent  for  each  month  or 
portion  thereof  that  such  obligation  is 
overdue,  subject  to  the  following 
conditions: 

(a]  The  amounts  payable  pursuant  to 
this  section  shall  be  computed  monthly 
on  each  unpaid  obligation,  which  shall 
include  any  unpaid  charges  previously 
computed  pursuant  to  this  section: 

(b)  For  the  purposes  of  this  section. 
any  obligation  that  was  determined  at  a 
dale  later  than  prescribed  by  the  order 
because  of  a  handler's  failure  to  submit 
a  report  to  the  market  administrator 
when  due  shall  be  considered  to  have 
been  payable  by  the  date  it  would  have 
been  due  if  ihe  report  has  been  filed 
when  due:  and 

(cl  All  monies  collected  pursuant  to 
this  section  shall  be  paid  to  the 
administrative  assessment  fund 
maintamed  by  the  market  administrator. 

Sinned  at  Washington.  DC  on  Soplember  2. 

198ft. 

|.  Patrick  Boyle. 

Aiimin/strator. 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Pari  13 

IDkt.  9210: 

New  York  State  Chiropractic 
Association;  Proposed  Consent 
Agreement  with  Analysis  to  Aid  Public 
Comment 

AGENCv:  Ftdcrul  Trade  Commission. 
ACTION:  i'roposed  consent  agreement. 

summary:  In  settlement  of  alleged 

\ioldtions  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 


Commission  approval,  would  prohibit, 
among  other  things,  a  corporation,  the 
New  York  State  Chiropractic 
Association,  from  entering  into  or 
implementing  any  agreement  or 
understanding  among  its  members  to 
deal  with  any  third-party  payer  on 
collectively  determined  terms  and.  for  a 
period  of  eight  years,  would  prohibit 
respondent  from  providing  advice  to  any 
member  on  the  desirability  or 
appropriations  of  any  participation 
agreement. 

date:  Comments  must  be  received  on  or 
before  November  7, 1988. 
ADDRESS:  Comments  should  be  directed 
to:  FTC/Office  of  the  Secretary.  Room 
159,  6th  St.  and  Pa.  Avenue  NW.. 
Washington.  DC  2aS80. 
FOR  FURTHER  INFORMATION  CONTACT: 
M  Elizabeth  Gee.  FTC/S-311.'>. 
Washington.  DC  20580.  (202)  326-2756. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(0  of  the  Federal  Trade 
Commission  Act.  3B  Stat.  721. 15  U.SC. 
46  and  §  3.25(f)  of  the  Commission's 
Rules  of  Practice  (IB  CFR  3.25(f)).  notice 
is  hereby  given  that  Ihe  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (tiOJ  days.  Public  comment  is 
invited.  Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4,9lb)(6)(ii))- 

Usl  of  Subiects  in  16  CFR  Part  13 

Chiropractors.  Trade  practices 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  agreement  herein,  by  and 
between  the  New  York  State 
C'.hiropractic  Association,  a  corporation, 
by  its  duly  authorized  officer  and  its 
atlomcy.  and  counsel  from  the  Federal 
Trade  Commission,  is  entered  into  in 
accordance  with  the  Commission's  rules 
governing  consent  order  procedures  In 
accordance  therewith  the  parties  hereby 
agree  that: 

1.  Respondent  New  York  Stale 
Chiropractic  Association  is  a 
corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  New  York  with 
its  mailing  address  at  215  Park  Avenue 
South.  New  York.  New  York  10003. 

2.  Respondent  has  been  served  with  a 
copy  of  the  complamt  Issued  by  the 
Federal  Trade  Commission  charging  it 
with  violation  of  section  5  of  Ihe  FVderal 
Trade  Commission  Act.  and  has  filed  an 


answer  to  said  complaint  denying  said 
charges. 

3.  Respondent  admits  all  of  the 
jurisdictional  facts  set  forth  in  the 
Commission's  complaint  in  this 
proceeding. 

4.  Respondent  waives: 

(a|  Any  further  procedural  steps: 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  Ihe  order  entered  pursuant  to 
this  agreement:  and 

(d)  Any  claim  under  Ihe  Equal  Access 
to  justice  Act. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is  accepted 
by  the  Commission.  If  this  agreement  is 
accepted  by  the  Commission  it  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60}  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  ils  acceptance  of  this 
agreement  and  so  notify  Respondent,  in 
which  event  it  wilt  lake  such  action  as  it 
may  consider  appropriate,  or  issue  and 
serve  its  decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Respondent  that  the 
law  has  been  violated  as  alleged  in  the 
complaint. 

7.  This  agreement  contemplates  that. 
if  il  is  accepted  by  the  Comm'sslu;).  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  Ihe  provisions  of  §  3.25(0  of  'he 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to 
Respondent.  (1)  issue  its  decision 
containing  Ihe  following  order  to  cease 
and  desist  in  disposition  of  Ihe 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  In 
Ihe  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S.  Postal 
Service  of  the  decision  containing  the 
agreed-to  order  to  Respondent's  address 
as  slated  in  this  agreement  shall 
constitute  service.  Respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  ser\'ice.  The  complaint  may 
be  used  In  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
respresenlation.  or  interpretation  not 
contained  m  the  order  or  the  agreement 
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may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

8.  Respondent  has  read  the  complaint 
and  order  contemplated  hereby.  It 
understands  that  once  the  order  has 
been  issued,  it  will  he  required  to  file 
one  or  more  compliance  reports  showing 
that  it  has  fully  complied  with  the  order. 
Respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

I 

It  is  ordered  that  for  purposes  of  this 
Order  the  following  definitions  shall 
apply. 

A.  "NYSCA"  means  New  York  State 
Chiropractic  Association  and  its  Board 
of  Directors.  House  of  Delegates, 
districts,  committees,  officers, 
representatives,  agents,  employees, 
successors  end  assigns. 

D.  "Third-party  payer"  means  any 
person  or  entity  that  reimburses  for. 
purchases,  or  pays  for  health  care 
services  provided  to  any  other  person, 
and  includes,  but  is  not  limited  to.  health 
insurance  companies:  prepaid  hospital, 
medical  or  other  health  service  plans, 
such  as  Blue  Shield  and  Blue  Cross 
plans:  health  maintenance 
organizations:  preferred  provider 
organizations:  government  health 
benefits  programs:  administrators  of 
self-insured  health  benefits  programs; 
and  employers  or  other  entities 
providing  self-insured  health  benefits 
programs. 

C.  "Chiropractor"  means  a  person 
licensed  to  engage  in  the  practice  of 
chiropratic. 

D.  "Participation  agreement"  means 
any  existing  or  proposed  agreement  in 
which  a  third-party  payer  agrees  to  pay 
a  chiropractor  directly  for  the  provision 
of  chiropractic  services,  and  the 
chiropractor  agrees  in  advance  to  accept 
such  payment  from  the  third-party  payer 
for  the  provision  of  such  chiropractic 
services  during  the  term  of  the 
agreement. 

11 

It  is  further  ordered  thai  NYSCA. 
directly,  indirectly,  or  through  any 
corporate  or  other  device.  In  connection 
with  the  provision  of  chiropractic 
services  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  shall  forthwith 
cease  and  desist  from: 

A.  Entering  into,  attempting  to  enter 
into,  organizing,  implementing,  or 
continuing  any  agreement  or 
understanding,  express  or  implied,  with 


any  NYSCA  member  or  among  any 
NYSCA  members,  to  deal  with  any 
third-party  payer  on  collectively 
delemined  terms  by.  for  example: 

1.  Acting  on  behalf  of  any  NYSCA 
member  or  members  to  negotiate  with 
any  third-party  payer  or 

2.  Communicating  that  NY'SCA 
members  will  refuse  to  enter  into  or 
withdraw  from  any  participation 
agreement,  actual  or  proposed,  if  any 
term  or  condition  is  not  acceptable  to 
NYSCA  or  to  NYSCA  members 
collectively. 

B.  For  a  period  of  eight  (e)  years  after 
the  date  the  Order  is  served,  providing 
advice  to  any  N'Y'SCA  member  on  the 
desirability  or  appropriateness  of  any 
participation  agreement,  or  of  any  term 
of  any  participation  agreement,  actual  or 
proposed,  including,  but  not  limited  to, 
comments  on  the  desirability  or 
appropriateness  of  any  such  agreement 
or  term,  or  advice  that  any  NYSCA 
member  refuse  to  enter  into  or  withdraw 
from  any  participation  agreement,  actual 
or  proposed. 

in 

It  is  further  ordered  that  NYSCA: 

A.  Mail  a  copy  of  this  Order  to  each  of 
ils  members  within  thirty  (30)  days  of 
the  date  the  Order  is  served- 

B.  Publish  this  Order  in  an  issue  of 
NYSCA  Newsletter  published  no  later 
than  sixty  (60)  days  after  the  date  the 
Order  is  served  in  the  same  type  size 
normally  used  for  articles  which  are 
published  in  NYSCA  Newsletter. 

C  For  a  period  of  five  (5)  years  after 
the  date  the  Order  is  served,  provide 
each  new  NYSCA  member  with  a  copy 
of  this  Order  at  the  time  the  member  is 
accepted  into  membership. 

rv 

It  is  further  ordered  that  NYSCA: 

A.  Shall  file  a  written  report  with  the 
Commission  within  ninety  (90)  days  of 
the  dale  the  Order  is  served,  and 
annually  for  five  (5)  years  on  the 
anniversar)'  of  the  date  the  Order  was 
served,  and  at  such  other  times  as  the 
Commission  may  by  written  notice  to 
NYSCA  require,  setting  forth  in  detail 
the  manner  and  form  in  which  it  has 
complied  and  is  complying  with  the 
Order. 

B.  For  a  period  of  five  (5)  years  after 
the  date  the  Order  is  served,  maintain 
and  make  available  to  Commission  staff, 
for  inspection  and  copying  upon 
reasonable  notice,  records  adequate  to 
describe  in  detail  any  action  taken  in 
connection  with  the  activities  covered 
by  Parts  11  and  III  of  this  Order. 
including,  but  not  limited  to.  all 
documents  generated  by  N'YSCA  or  that 
come  into  NYSCA's  possession,  custody. 


or  control,  regardless  of  source,  lliat 
embody,  discuss  or  refer  to  the  terms  or 
conditions  of  any  participation 

agreement. 


It  is  further  ordered  that  NYSCA  shall 
notify  the  Commission  at  least  thirty  (30) 
days  prior  to  any  proposed  change  to 
itself,  such  as  dissolution,  assigiunent.  or 
sale  resulting  in  the  emergence  of  a 
successor  corportation  or  association,  or 
any  other  change  which  may  affect 
compliance  with  this  Order. 

New  York  Stale  Chiropractic 
Association  Analysis  of  Proposed 
Consent  Order  To  Aid  Public  Comment 

The  Federal  Trade  Commission  Hjs 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  the  New  York  State  Chiropractic 
Association  ("NYSCA").  The  agreement 
settles  charges  by  the  Federal  Trade 
Commission  that  the  NYSCA  violaled 
section  5  of  the  Federal  Trade 
Commission  Act  by  conspiring  to 
increase  the  price  paid  by  Croup  I  lealth 
Incorporated,  a  third-party  payer 
operating  in  New  York  State,  for 
chiropractic  services  by  first  negotiating 
for  higher  prices,  and  then,  when  the 
negotiations  failed,  organizing  a  boycott 
by  its  members  in  order  to  force  Group 
Health  Incorporated  to  increase  its 
payments  for  chiropractic  services. 

"The  proposed  consent  order  has  betm 
placed  on  the  public  record  for  sixty 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  days,  the 
Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  Complaint 

On  September  9. 1987,  the 
Commission  issued  a  complaint  charging 
that  the  New  York  Slate  Chiropractic 
Association  had  organized  its  members 
to  coerce  higher  payments  for 
chiropractic  services  from  Group  f  lealth 
Incorporated  ("GHI"). 

According  to  the  complaint,  GHI 
provides  health  care  coverage  through  a 
participating  provider  system.  Under 
this  system.  CHI  and  providers  enter 
into  agreements  under  which  the 
provider  agrees  to  provide  care  to 
persons  covered  by  GHI.  and  GHI 
agrees  to  pay  the  provider  directly  for 
that  care.  CHI  depends  on  having  a 
sufficient  number  of  participating 
providers  in  order  to  defiver  care  to 
persons  with  GHI  coverage. 
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The  complaint  alleges  that,  in  1984. 
the  NYSCA  agreed  with  some  of  its 
members,  and  that  some  of  its  members 
agreed  among  themselves,  to  act  as  a 
united  front  to  coerce  an  increase  in 
payments  to  chiropractors.  As  part  of 
this  agreement,  the  NYSCA  attempted  to 
negotiate  higher  payments  from  CHI.  In 
December  of  1984.  according  to  the 
complaint,  the  NYSCA  threatened  CHI 
that  unless  it  raised  its  payments  to 
chiropractors,  the  NYSCA's  members 
would  engage  in  concerted  action 
agamst  CHI.  In  May  of  1985.  after  GMI 
refused  to  meet  the  NYSCA's  terms,  the 
NYSCA  begdn  soliciting  its  members  to 
refuse.concertedly  to  provide  services  to 
GHI  as  participating  providers.  In  May 
ar.d  lune  of  that  year,  the  NYSCA 
delivered  several  hundred  letters  to  CHI 
on  behalf  of  its  members  who  were 
rpsigning  from  participation  in  GHI.  In 
addition,  many  of  the  NYSCA's 
members  sent  resignation  letters  directly 
to  GHI-  Shortly  thereafter.  GHI  changed 
Its  coverage  of  chiropractic  ser\'ice8, 
and  subsequently  increased  its 
compensation  for  particular  chiropractic 
serivces.  as  the  NYSCA  had  demanded. 

The  complaint  alleges  that  these 
actions  have  had.  or  have  the  tendency 
and  capacity  to  have,  the  following 
effects,  among  others: 

A.  Restraining  price  and  ser\'ice 
competition  among  chiropractors  in  the 
S'ateof  New  York. 

B.  Increasing  the  prices  that 
chiropractors  in  the  State  of  New  York 
are  paid  for  their  services. 

C.  Dfprivinfi  GHI  and  its  insureds  of 
the  benefits  of  competition  among 
chiropractors  in  the  State  of  New  York. 

Thp  Proposed  Cunsent  Order 

The  proposed  order  would  prohibit 
the  NYSCA  from  entering  into  or 
implementing  any  agreement  or 
understanding  among  its  members  to 
deal  with  any  third-party  payer  on 
collectively  determined  terms.  Examples 
of  the  conduct  that  would  be  prohibited 
by  this  order  are:  (1)  Negotiating  on 
behalf  of  NYSCA  members  with  third- 
party  payers,  and  (2}  communicating  to 
third-parly  payers  that  NYSCA 
mf  mbers  will  refuse  to  enter  into  an 
agrepmenl  if  any  term  of  that  agreement 
IS  unacceptable  to  the  NYSCA.  This 
provision  of  the  order  would  allow  the 
NYSCA  or  ils  members  to  provide 
information  lu  third-party  payers,  as 
long  as  providing  the  information  were 
nnt  part  of  an  agreement  to  deal  on 
collectively  determined  terms. 

The  proposed  order  also  contains  a 
■■fencing-in  '  provision  that  would 
prohibit  the  NYSCA.  for  a  period  of 
eight  years,  from  providing  advice  to 
any  member  on  the  desirability  or 


appropriateness  of  any  participation 
agreement  or  of  any  term  of  any 
participation  agreement.  T^is  provision 
includes  a  prohibition  on  commenting  on 
the  desirability  or  appropriateness  of 
any  participation  agreement  or  term  of 
a  participation  agreement,  and  on 
advising  any  member  to  refuse  to  enter 
into,  or  withdraw  from,  any 
participation  agreement.  This  provision 
of  the  order,  however,  would  allow  (he 
NYSCA  to  provide  information  to  its 
members  about  the  terms  of  a 
participation  agreement. 

Under  the  proposed  order,  the  NYSCA 
would  be  required  to  distribute  a  copy  of 
the  order  to  each  of  its  members,  to 
publish  this  order  in  an  issue  of  ils 
newsletter,  and.  for  a  period  of  five 
years,  to  provide  each  new  member  of 
the  NYSCA  with  a  copy  of  the  order. 
The  order  also  would  require  the 
NYSCA  to  file  compliance  reports  with 
the  Commission  ninety  days  after 
service  of  the  order,  annually  for  a 
period  of  five  years,  and  at  such  other 
times  as  the  Commission  may  require.  In 
addition,  the  NYSCA  would  be  required 
for  a  period  of  five  years  to  make  certain 
records  available  to  the  Commission 
upon  reasonable  notice.  The  NYSCA 
would  also  be  required  to  notify  the 
Commission  prior  to  any  proposed 
change  to  its  structure,  such  as 
dissolution,  which  may  affect 
compliance  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  its  terms  in  any  way. 

The  proposed  consent  order  has  been 
entered  into  for  settlement  purposes 
only  and  does  not  constitute  an 
admission  by  the  NYSCA  that  the  law 
has  been  violated  as  alleged  in  the 
complaint. 
Donald  S.  Dark. 

[FR  Dck:  ^8-20318  Filed  »-7-e8;  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
ILR-62-A6I 

Certain  Indebtedness  Treated  As 
Payments  On  Installment  Obligations; 
Proposed  Rulemaking 

AGENCY:  Internal  Revenue  Service. 
Treasuiy. 


ACTION:  Notice  of  proposed  rulemakitig 
by  cross-reference  lo  temporary 
regulations. 

summary:  In  the  Rules  and  Regulations 
purtion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
certain  indebtedness  treated  as 
payments  on  installment  obligations 
Changes  to  the  applicable  law  were 
made  by  the  Tax  Reform  Act  of  1988 
and  the  Revenue  Act  of  1987.  The  text  of 
the  temporary  regulations  also  serves  as 
the  comment  document  for  this  notice  of 
proposed  rulemaking. 
DATES:  The  regulations  are  proposed  to 
be  effective  for.  and  are  applicable  to. 
taxable  years  ending  after  December  31. 
1986.  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  November  7. 1988. 
ADDRESS:  Send  comments  and  requests 
fur  a  public  hearing  lo:  Commissioner  of 
Intrmal  Revenue.  Attention:  CC:LR;T 
(LR-«2-88),  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  L  Blagg  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue  NW..  Washington. 
DC  20224  (Attention  CC:LR:T),  (202)  50r>- 
32:i8(nota  toll-free  call). 
SUPPt^MENTARV  INFORMATION: 
Background 

The  temporary  regulations 
(designated  by  a  "V  following  the 
section  citation)  in  the  Rules  and 
Regulations  section  of  this  issue  of  the 
Fecleral  Register  amend  Part  1  of  Title  26 
of  the  Code  of  Federal  Regulations 
under  section  453C  of  the  Internal 
Revenue  Code  of  1986.  These 
amendments  conform  the  regulations  to 
the  provisions  of  section  811  of  the  Tax 
Reform  Act  of  1386  (Pub.  L  99-514. 100 
Stat.  2085}  and  section  10202(a)  of  the 
Revenue  Act  of  1987  (Pub.  L  100-203. 
101  Stat.  1330-388).  This  document 
proposes  to  adopt  the  temporary 
i^gulations  as  final  regulations- 
Accordingty.  the  text  of  the  temporary 
regulations  serves  as  the  comment 
document  for  this  notice  of  proposed 
rulemaking.  In  addition,  the  preamble  to 
(he  temporary  regulations  explains  the 
proposed  and  temporary  rules. 

For  the  text  of  the  temporary 
regulations,  see  FR  Doc.  (TD.  8224) 
published  in  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
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proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291 
Therefore,  a  regulator^'  impact  analysis 
is  not  required.  Although  this  document 
is  a  notice  of  proposed  rulemaking  that 
solicits  public  comments,  the  Inlemal 
Revenue  Service  has  concluded  that  tlie 
regulations  proposed  herein  are 
interpretative  and  that  the  notice  and 
public  procedure  requirements  of  5 
U.S.C.  553  do  not  apply.  Accordingly, 
these  proposed  regulations  are  not 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6). 

Comments  And  Requests  for  a  Public 
hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
lo  any  written  comments  that  are 
submitted  (preferably  eight  copies]  to 
the  Commissioner  of  Internal  Revenue. 
AH  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  submitted  comments.  If  a 
public  hearing  is  held,  notice  of  the  time 
and  place  will  be  published  in  the 
Federal  Register. 

Ordfling  Information 

The  principal  authors  of  these 
proposed  regulations  are  William  L 
Blagg  of  the  Legislation  and  Regulations 
Division,  Office  of  Chief  Counsel. 
Internal  Revenue  Serv  ice  and  Ewan  D. 
Purkiss.  formerly  of  that  Division. 
However,  personnel  from  other  offices 
of  the  Internal  Revenue  Service  and  the 
Treasury  Department  participated  in 
developing  the  regulations  on  matters  of 
both  substance  and  style. 

List  Of  Subjects  In  26  CFR  1.441-1— 
1.483-2 

Income  taxes.  Accounting,  Deferred 
compensation  plans. 
LawreDce  B.  Gibbs. 

Commissiuner  of  Jnterna/  Revenue. 

[FR  Dor.  8&- 20265  Filed  9-7-88;  8.45  am) 
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26  CFR  Part  1 

I LR-66-88 I 

Section  1502— Consolidated  Return 
Regulations  Notice  of  Proposed 
Rulemaking 

AGENCV:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary  and 
final  regulations. 

SUMMARY:  in  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 


Register,  the  Internal  Revenue  Service  is 
issuing  temporary  and  final  regulations 
thai  provide  rules  for  determining  the 
basis  and  the  earnings  and  profits  of 
members  of  an  affiliated  group  filing 
consolidated  returns  following  certain 
changes  in  the  structure  of  the  group, 
where  the  group  remains  in  existence. 
The  temporary  and  final  regulations  also 
provide  for  alternative  agents  of  the 
group  if  the  common  parent  ceases  to  be 
the  common  parent.  The  text  of  the 
temporary  and  final  regulations  also 
serves  as  the  comment  document  for 
this  notice  of  proposed  rulemaking. 
dates: 
Proposed  Effective  dates 

The  final  regulations  under  section 
1502  are  generally  proposed  to  be 
applied  to  changes  in  the  structure  of  a 
group  after  September  7. 1988. 

Dates  for  Comments  and  Requests  for  a 
Public  Hearing 

Written  comments  and  requests  for  a 
public  hearing  must  be  delivered  or 
mailed  by  November  7.  1988. 
ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue.  Attention:  CC:LR:T 
[LR-66-881,  Washington.  IK:  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 

Judith  C.  Winkler  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue  NW..  Washington, 
DC  20224  (Attention:  CC:LR:T) 
Telephone:  202-56&-3458  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collection  of  information  should  be  sent 
lo  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project. 
Washington.  DC  20503.  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer  TR:FP, 
Washington.  DC  20224. 

The  collection  of  information  in  this 
regulation  is  in  section  26  CFR  1.1502- 
3lT(b].  This  information  is  required  and 
will  be  used  by  the  Internal  Revenue 
Service  to  determine  if  a  consolidated 
group  has  elected  to  adjust  its  basis  and 
earnings  and  profits  (o  reflect  a 
restructuring  of  (he  group  that  occurred 
on  or  before  September  7, 1988.  The 
likely  respondents  are  businesses  or 
other  for-profit  institutions. 


1  he  following  estimates  are  an 
approximation  of  the  average  time 
expected  lo  be  necessary  for  a 
collection  of  information.  They  are 
based  on  such  information  as  is 
available  to  the  Internal  Revenue 
Service.  Individual  respondents/ 
recordkeepers  may  require  greater  or 
less  time,  depending  on  their  particular 
circumstances. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  50  hours. 

Eslimdted  average  annual  burden 
hours  per  respondent  and/or 
recordkeeper  .5  hours 

Estimated  number  of  respondents 
and/or  recordkeepers:  100. 

Estimated  annual  frequency  of 
responses:  One  time  generally. 

Background 

Temporan,  regulations  published  in 
the  Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  add  new 
temporary  regulations  §§  1.1502-31T. 
1.1502-33T.  and  1.1502-77T  to  part  1  of 
Title  26  of  the  Code  of  Federal 
Regulations  ("CFR")  and  make 
conforming  amendments  to  |§  1.1502-31. 
1.1502-33  and  1.1502-77.  Final 
regulations  are  proposed  to  be  based  on 
the  temporary  regulations.  The  final 
regulations  would  provide  rules  for 
determining  the  basis  and  the  earnings 
and  profits  of  members  following  certain 
changes  in  the  structure  of  the  group, 
where  the  group  remains  in  existence 
They  would  also  provide  for  alternative 
agents  of  the  group  when  the 
corporation  that  is  the  common  parent 
of  the  group  ceases  to  be  the  common 
parent.  For  the  text  of  the  new 
temporary  regulations,  see  TD.  8226 
published  in  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register  The  preamble  to  the  lemporar>' 
regulations  explains  the  additions  to  the 
regulations. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
thai  a  Regulatory  Impact  Analysis  is 
therefore  not  required. 

The  Secretary  of  the  Treasury  has 
certified  that  this  rule,  if  issued,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  applies  only  to  affiliated  groups  of 
corporations  that  have  elected  to  file 
consolidated  returns,  which  tend  lo  be 
larger  businesses.  It  would  not 
significantly  alter  the  reporting  or 
recordkeeping  duties  of  small  entities.  A 
regulatory  flexibility  analysis  is 
therefore  not  required  under  the 
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Regulatory  Flexibility  Act  (5  I!  S.C 

Commenis  and  Request  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted,  consideration  will  be  given  to 
any  wntten  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copymg.  A  public 
hearing  wtU  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  pUce  will  be 
published  in  the  Federal  Register. 

Drafting  Infonnation 

The  principal  author  of  these 
proposed  regulations  is  Judith  C 
Winkler  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  other  personnel  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  on  matters  of  both 
substance  and  style. 
Charles  H.  Bientun. 

Actwg  Commissioner  oflntemaJ  Revenue, 
|FR  Doc  68-20395  Filed  »-7-A8.  B:45  ami 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Paris  1910.  1915,  and  191B 

iDocket  No.  C-021 

General  Safety  and  Health  Programs 

AGENCY:  Ocrupalianal  Safety  and 
He-ilth  Administration  (OSHA),  Labor 
ACTION:  Notice  of  public  information 
gathering  meeting. 

SUMMARY:  This  notice  schedules  a 
public  information  gatltering  meeting  on 

sMia^psted  guidelines  for  general  safety 
cind  health  programs  to  manage  the 
protectkon  of  worker  safety  and  health. 
These  guidelines  were  published  July  15, 
1988  (53  FR  26790).  An  extension  of  ihe 
comment  period  to  September  28.  1986 
was  pubbshed  September  1.  1988  153  FR 
:i3823). 

The  purpose  of  this  meeting  is  to 
receive  comments  and  information  on 
the  issues  raised  in  that  notice  and  on 
other  topics  relevant  to  the  management 
of  occupational  safety  and  health. 
DATES:  Notices  of  intention  to  appear  at 
the  public  meeting  must  be  received  by 
September  30.  1988.  The  meeting  wil( 


l>ei;in  a(  9  a.m.  on  Thursday.  October  6 
m  Des  Plames.  Illinois. 
AODRESSCS:  Notices  of  intention  to 
appear  at  the  meeting,  statements,  and 
documentary-  evidence  should  be 
submitted  to  Mr  Tom  Hall.  Division  of 
Consumer  Affairs,  Occupational  Safety 
and  Health  Administration.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW,,  Room  N-3647. 
Washington.  DC  20210.  Telephone  (2021 
523-8615 

The  inform.il  meeting  will  be^in  at 
9:00  a.m.  on  Thursday,  October  0. 1988 
at  the  Occupational  Safety  and  Health 
Administration's  National  Training 
Institute  at  1555  Times  Drive,  Des 
Plaines.  Illinois  60018.  Telephone  (312) 
297-*ffl0.  The  meeting  may  continue  on 
October?.  1988. 

Representatives  of  the  Department  of 
Labor,  and  anyone  filing  a  timely  notice 
of  intention  to  appear,  may  participate 
in  dislo^ue  at  the  meeting- 
FOfl  FURTHER  INFORMATION  CONTACT: 
Notice:  Mr.  l<*me»  Foster,  Occupalional 

Safety  and  Health  Administration. 

Room  N3647.  U.S.  Department  of 

Labor.  200  Constitution  Avenue.  NW.. 

Washington.  DC  20210.  Tt^Iophone 

(202) 523-8148. 
Meeting:  Kfr.  Tom  Hall.  Division  of 

Consumer  Affairs,  Occupational 

Safety  and  Health  Administratioti. 

Room  N3647.  US.  Department  of 

Labor.  200  Constitution  Avenue.  NW  . 

Washington.  DC  20310.  Telephone 

(2021 523-8615- 

Public  Participation 

In  ordpf  to  provide  an  informal  forum 
in  which  interested  persons  can  orally 
present  comments  and  information  and 
dsk  questions  regarding  the  issues. 
OSiiA  has  scheduled  a  pubhc  meeting 
to  begin  at  9:00  am.  on  October  6  at  1555 
rimes  Drive.  Des  PlaJnes.  Illinois  80018. 

Any  person  wishing  to  make  an  oral 
presentation  must  submit  a  notice  of 
intention  to  appear  by  September  30. 
19B8.  Notices,  together  with  statements 
and  other  documents,  should  be 
addressed  to  Mr,  Tom  Halt.  Divi.sion  of 
Consumer  Affairs.  Room  N-3647.  US. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration.  200 
Constitution  Avenue.  NW,.  Washington. 
DC  20210.  The  notice  should  identify  Ihe 
person  and/or  the  organization 
intending  to  participate,  the  amount  of 
time  requested  for  oral  presentation,  and 
a  brief  summary  of  the  intended  oral 
presentation.  All  persons  giving  written 
advance  notice  will  have  time  reser\'ed 
for  oral  presentations.  As  long  as  time 
permits,  and  at  the  discretion  of  the 
presiding  officer,  all  persons  who  wish 
to  be  heard  will  be  allowed  to  make  oral 


presentations  and  participate  during  the 
course  of  the  meeting.  However,  priority 
will  be  given  to  those  who  register  in 
advance. 

The  meeting  will  be  presided  over  by 
a  representative  of  the  U.S.  Department 
of  Labor,  designated  by  the  Assistant 
Secretary,  and  this  representative  will 
have  the  necessary  authority  to  regulate 
the  conduct  of  the  meeting. 

The  close  of  the  comment  period  for 
written  comments  which  are  not  pari  of 
submissions  for  the  public  meeting  will 
not  change.  Those  commenis  slill  must 
be  received  by  September  28. 1988. 

All  wntten  submissions,  the  transcript 
of  Ihe  meeting,  as  well  as  all  other 
information  in  Docket  C-02  will  be 
considered  by  OSHA  in  preparing  the 
HnaL  version  of  the  guideline. 

Aulhority:  This  document  was 
prepared  under  the  direction  of  John  A. 
Pendergrass,  Assistant  Secretary  of 
Labor  for  Occupational  Safely  and 
Health.  U.S.  DeparUnent  of  Labor.  200 
Constitution  Avenue,  NW..  Washington. 
DC  20210.  It  is  issued  under  Sec  41. 
Longshoremen's  and  Harbor  Worker's 
Compensation  Act  (33  U.S.C  941);  Sees. 
4,  6,  and  8.  Occupational  Safely  and 
Health  Act  of  1970  (29  U.S.C  653.  655. 
657):  Secretary  of  Labor's  Order  No.  12- 
71  (36  FR  8754).  8-76  (41  FR  25069)  or  9- 
83  (46  FR  35738).  as  applicable:  29  CFR 
Part  1911. 

Signed  at  Washinf^on.  DC  this  2nd  day  of 
September  1988 
lohn  A.  Pmic*Brgra« 
Assistant  Secretary. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[  FRL  3443-6,  EPA  Docket  No   AM0S4PA1 

Approval  and  Promulgation  of  Air 
Quality  Imptemefitation  Plan: 
Pennsylvania,  Proposed  Revision  of 
Ozone  Implementation  Plan 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARv:  EPA  is  today  proposing  to 
approve  a  revision  in  Pennsylvania's 
State  Implementation  Plan  (SIP)  for 
Ozone.  The  revision  incorporates  the 
guidelines  set  forth  in  EPA's  Control 
Technology  Guidelines  (CTG) 
documents  (Group  III)  "Coalrol  of  VOC 
Emissions  from  Manufacture  of  High- 
Density  Polyethylene.  Polypropylene, 
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and  Polystyrene  Resins  "  and  "Control  of 
VOC  Ernissions  from  Air  Oxidation 
Processes  in  Synthetic  Organic 
Chemical  Manufacturing  lndustr>'  "  The 
intent  of  this  notice  is  to  discuss  the 
results  of  EPA's  reveiw  and  to  solicit 
public  commenis  on  the  revision  and 
EPA's  proposed  approval. 
DATES:  Comments  must  be  received  on 
or  before  October  11. 1988.  Public 
comments  are  requested  and  will  be 
considered  before  taking  final  action  on 
liiis  rule, 

ADDRESSES:  copies  of  the  documents 
relevant  to  this  proposed  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations: 

U.S.  Environmental  Protection  Agency. 
Rcf>ion  III.  Air  Management  Division. 
B41  Chestnut  Building.  Philadelphia, 
Pennsylvania.  Attn:  Esther  Steinberg 
Commonwealth  of  Pennsylvania, 
Department  of  Environmental 
Resources.  Bureau  of  Air  Quality 
Control,  200  North  Third  Street. 
Harrisburg.  Pennsylvania  17120.  Attn: 
Mr.  Gary  Triplet!. 

All  written  comments  should  be  sent 
to  Mr.  loseph  W.  Kunz.  Chief,  PA/WV 
Section,  at  the  EPA.  Region  HI  address 
given  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rebecca  L.  Taggart  at  the  EPA.  Region 
III  address  given  above  or  at  (215)  597- 
9189 

suPPi^MENTARV  INFORMATION:  Section 
172  in  Part  D  of  the  Clean  Air  Act  (CAA) 
requires  that  stales  with  areas  not 
capable  of  meeting  the  National 
Ambient  Air  Quality  Standard  for  ozone 
submit  a  revised  ozone  Stale 
Implementation  Plan  (SIP)  by  December 
31,  1982.  and  demonstrate  thai  such  Plan 
will  attain  the  standard  by  December  31. 
1987.  States  are  additionally  required 
under  section  172(a)(2)  and  (b|(31  of  the 
CAA,  and  as  elaborated  in  the  April  4. 
1979  "General  Preamble  for  Proposed 
Rulemaking  on  Approval  of  Stale 
Implementation  Plan  Revisions  for 
Nonatlainmeni  Areas."  to  revise  their 
ozone  SIP  to  include  Reasonably 
Available  Control  Technology  (RACT) 
regulations  for  stationary  sources 
whenever  a  Control  Technology 
Guideline  (CTG)  document  is  published 
that  is  applicable  for  photochemical 
oxidant  sources  in  the  State. 

In  November  1983.  EPA  published  a 
CTG  document  tilled  "Control  of  VOC 
Emissions  from  Manufacture  of  High- 
Density  Polyethylene.  Polypropylene, 
and  Polystyrene  Resins."  In  December 
1984,  EPA  published  an  additional  CTG 
document  relating  to  VOC  sources  titled 
"Control  of  VOC  Emissions  from  Air 


Oxidation  Processes  in  Synthetic 
Organic  Chemical  Manufacturing 
Industry." 

In  response  to  the  requirements  of 
Section  172(a)(2)  and  (b)(3).  the 
Pennsylvania  Department  of 
Environmental  Resources  (PADF.R) 
submitted  a  draft  ozone  SIP  revision  to 
EPA  on  February  14. 1986.  which 
incorporated  the  recommendations 
made  in  these  two  CTG  documents.  EPA 
sent  a  number  of  comments  on  the 
proposed  revision  to  PADER.  which 
were  addressed  as  purt  of  public  hearing 
on  March  12,  1986.  As  a  result  of  this 
process.  PADER  revised  its  draft  and 
subsequently  submitted  the  proposed 
SIP  revision  for  EPA  processing  on 
lanuary  14. 1987. 

The  proposed  SIP  revision  calls  for 
incorporating  the  PADER  "plan 
approvals"  and  operating  permtis 
applicable  to  the  individual  sources 
covered  by  the  two  CTGs  into  the  SIP 
rather  than  adopting  statewide 
regulations,  because  so  few  sources  are 
affected.  There  is  only  one  source  in  the 
state  covered  by  the  polymer  resin 
CTG — Arco's  Monaca,  Beaver  County, 
polystyrene  plant —  and  one  source 
covered  by  the  air  oxidation  CTG — 
IMCs  Seiple,  Lehigh  County, 
formaldehyde  plant. 

The  ARCO  permit  conditions  (permit 
No.  04-313-052)  stipulate  that  the  VOC 
emissions  from  each  bulk 
polymerization  process  will  not  exceed 
0.12  pounds  per  1000  pounds  polystyrene 
produced.  This  corresponds  exactly  to 
the  emission  limitation  described  as 
representative  of  RACT  for  polystyrene 
plants  in  the  CTG.  The  permit  further 
stipulates  that  the  expiration  date  on  the 
permit  is  for  state  purposes  only,  and 
thai  the  permit  conditions  will  remain  in 
effect  as  part  of  the  SIP  until  such  a  time 
as  EPA  approves  a  repeal  of  the  SIP 
provision  The  PADER  "plan  approval" 
relating  to  the  ARCO  facihty  contains 
specific  mechanisms  by  which  ARCO  is 
required  to  meet  the  applicable  emission 
limitation,  including  a  provision  that 
daily  records  be  kept  for  two  years  of 
(he  collection  vessel  temperature  and 
the  vacuum  system  pressure.  The 
permit,  therefore,  together  with  the  plan 
approval,  satisfies  all  RACT 
requirements  for  this  facility 

The  air  oxidation  processes  CTG 
defines  RACT  as  98  percent  reduction 
by  weight  in  total  organic  compound 
emissions,  or  as  a  20  parts  per  million 
emission  limit,  whichever  is  less 
stringent.  The  CTG  further  recommends. 
however,  that  facilities  with  existing 
combustion  devices  be  recognized  as 
RACT  until  such  a  lime  as  the  existing 
device  is  replaced  for  other  reasons- 
This  "grandfathering '  recommendation 


applies  to  IMG's  formaldehyde  plant, 
which  currently  employs  a  catalytic 
incinerator  with  an  estimated  90-95% 
efficiency.  The  IMC  plant  will  therefore 
be  allowed  to  operate  without  meeting 
the  RACT  emission  limit  until  the 
catalytic  incinerator  is  replaced.  This 
proposed  SIP  revision  consists  of  Ihe 
PADER  "plan  approval"  applicable  to 
this  facility  and  PADER's  permit  No.  39- 
313-014  which  together  require  the 
operation  of  the  incinerator.  Al  the  time 
of  replacement.  PADER  will  submit  a 
revised  operating  permit  incorporating 
RACT  to  EPA  for  processing  as  a  SIP 
revision.  IMC  will  be  subject  to 
recordkeeping  requirements,  which 
provide  for  records  to  be  kept  for  two 
years  of  the  gas  stream  temperature. 

EPA  is  soliciting  public  comments  on 
this  notice  and  on  issues  relevant  to 
EPA'a  proposed  action.  Interested 
parties  may  participate  in  the  federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA.  Region  III 
address  above. 

Proposed  Action 

The  EPA  proposes  to  approve  the 
submitted  ozone  SIP  revision  for  air 
oxidation  and  high-density  resin 
facilities.  As  there  are  only  two  sources 
covered  by  the  two  CTG  documents  in 
Pennsylvania,  and  as  any  new  source 
constructed  in  Pennsylvania  would  be 
covered  by  new  source  reyiew 
requirements,  the  EPA  has  determined 
that  incorporating  the  ARCO  and  IMC 
plan  approvals  and  permits  into  the 
Pennsylvania  SIP  currently  constitutes 
statewide  RACT  for  sources  covered  by 
these  two  CTGs. 

Final  action  on  this  proposed  revision 
wrill  occur  only  after  all  submitted 
commenis  are  reviewed. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  ecomonic  impact  on  a 
substantial  number  of  small  entities  (See 
46  FR  8709). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Ozone. 

Authority:  42  US  C  7401-7642 

Dfile:  Si-ptember  23, 1967. 
lames  M.  Self. 
Hefiiaiwt  Administrator, 

(Edilorial  note:  This  document  was  received 
at  iht*  Office  of  the  Federal  Register  on 
Soptymbcr2. 1988) 

|FR  Doc  e&-20330  Filed  9-7-68:  8:45  amj 
BILUNO  CODE  6560-SO-M 


34782 


Federal  Renter  /  Vol.  53,  No.  174  /  Thursday.  SeptfmUcr  8.  1988  /  Proposed  Rules 


40  CFfl  Part  52 

[A-l-FRL-3443-4' 

Approval  and  Profnulgatk>n  of  Air 
QualKy  tmplementatton  Plans; 
Massac^HMetts;  Reasonabty  Avaitabie 
Control  Tectwology  for  Boston 
Whater,  Inc.,  Norwelt.  MA 

agency:  Rnvirorunental  Prolection 
Agf-ncv  (EPA). 
action:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
d  proposed  State  ImpIemen!ation  Plan 
(SIP)  revision  submitted  by  the 
Commonwealth  of  Massachusetts.  This 
revision  establishes  and  requires  the  use 
of  reasonably  available  control 
technology  (RACTJ  to  control  volatile 
organic  compound  (VOC)  emissions 
from  Boston  Whaler.  Inc.  in  Norwell, 
MdsbachuseKs.  The  intended  effect  of 
this  action  is  to  propose  approval  of  a 
source  specific  RACT  determination 
made  by  the  Commonwealth  of 
Massachusetts  in  accordance  with 
commitments  of  its  approved  1982  ozone 
attainment  plan.  This  action  is  being 
taken  under  section  110  of  the  Clean  Air 
Act. 

DATES:  Comments  must  be  received  on 
or  before  October  11. 1986. 
ADDRESSES:  Comments  may  be  mailed 
*n  IxL:i  F.  Gitto.  Director.  Air 
Management  Division.  Room  2313,  IFK 
Federal  Bldg..  Boston.  MA  02203.  Copies 
of  the  Stale  submittal  and  EPA's 
technical  support  document  are 
available  for  public  inspection  during 
normal  business  hours  at  the 
Environmental  Protection  Agency.  Room 
2313.  JFK  Federal  Bldg.,  Boston,  MA 
02203  and  the  Department  of 
Environmental  Quality  Engineering, 
Division  of  Air  Quality  Control.  One 
Winter  Street.  8th  floor.  Boston,  MA 
021 08. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lorenzo  Thantu.  (017}  5fa5-3250;  FTS 
835-3230, 

SUPPl£MENTARV  INFORMATION:  EPA 
approved  Rtgulatiun  310  CMR  7.1Q{\7]. 
"Reasonably  Available  Control 
Technology  (RACT)."  on  November  9. 
1983  (48  FR  51480)  as  par!  of  the 
Commonwealth  of  Massachusetts'  1982 
ozone  ailainmenl  plan.  This  regulation 
requires  the  Commonwealth  of 
Massachusetts  Department  of 
Environmental  Quality  Engineering 
(DEQE)  to  determine  and  impose  RACT 
on  all  stationary  sources  with  the 
potential  to  emit  one  hundred  tons  per 
year  (TPY)  or  more  of  VOCs  that  are  not 
already  subject  to  RACT  under 
Massachusetts  regulations  developed 
pursuant  to  the  EPA  Control  Techniques 


Guideline  |CTCi)  documents.  In  a 
November  17,  1962  letter  to  EPA.  the 
DEQE  committed  to  submit  each  of  the 
individual  RACT  determinations  to  EPA 
for  incorporation  into  the  Massachusetts 
SIP.  On  November  9. 1983.  EPA  codified 
at  40  CFR  52.1123  that  the  DEQE  must 
submit  each  RACT  deteiTninaiion  made 
under  3]i)  CMR  7,18|17)  to  EPA  as  a  SIP 
revision  in  order  to  incorporate  the 
limitations  into  the  SIP.  EPA's  rationale 
for  requinng  the  DEQE  to  submit  each 
RACT  determination  as  a  single  source 
SIP  revision  is  that  emission  limits  and 
reducnon  measurt^s  imposed  by  states 
on  existing  stationary  sources  in 
nonatlainment  areas  do  not  constitute 
RACT  unless  and  until  ElPA  approves 
them  as  RACT  via  rulemaking, 

Boston  Whaler.  Inc.  in  Norwell. 
Massachusetts  is  a  non-CTG  VOC 
source  subject  to  RACT  under 
Massachusetts'  Regulation  310  CMR 
7.18(17).  On  March  25  and  |une  30. 1987. 
EP.'^  received  a  proposed  SIP  revision 
from  the  Massachusetts  DEQE.  This 
revision  includes  the  DEQE's  proposed 
Plan  Approval.  Slate  Order  SM-a5-117- 
IF.  issued  under  310  CMR  7,18(17)  to 
Boston  Whaler.  Inc.  in  Norwell. 
Massachusetts  on  |uly  a  1966.  This 
proposed  Plan  Approval  imposes  RACT 
for  Boston  Whaler's  non-CTG  processes 
and  specifies  a  December  31.  1386 
compliance  date.  Although  the  prop<»sed 
Plan  Approval  issued  by  the  DEQE  is 
currently  fully  enforceable  by  that 
agency  under  State  law.  the  formal  SIP 
revision  submitted  by  the  DEQE  lo  EPA 
must  consist  of  the  Vian  Approval 
amended  as  specified  by  this  notice 
before  EPA  will  undertake  final 
rulemaking  approving  it  as  R-ACT  and 
incorporating  it  into  the  SIP. 

Summary  of  RACT  Determination 

Boston  Whaler  has  three  production 
processes  that  emit  VOCs  at  its  Norwell 
facility.  The  three  production  processes 
are  tibergfass  boat  fabrication,  clean-up 
operations  and  miscellaneous 
operations.  As  staled  above,  on  March 
25  and  June  30.  1987.  the  DEQE 
submitted  Stale  Order  SM-85-117-IF  as 
a  proposed  Plan  Approval  for  Boston 
Whaler's  Norwell  facihty.  That 
proposed  Plan  Approval  imposes 
requirements  on  Boston  Whaler  which 
the  DEQE  has  determined  lo  constitute 
RACT  to  reduce  VOC  emissions.  The 
requirements  of  the  proposed  Plan 
Approval  are  summarized  below: 

Fjberglass  Boat  Fabrication 

a.  A  reducedstyrcne  content  gelcoat 
resin  must  continue  lo  be  used. 

b.  New  gelcoat  application  equipment 
is  required  which  reduces  ihe  amount  of 
resm  required  per  unit  of  production. 


c.  Improved  gelcoat  and  laminating 
resin  management  and  engineering 
changes  to  reduce  usage  and  emissions 
are  required. 

Clean-up  Operolions 

a.  Closed-top  dip  tanks  are  required 

b.  Employees  contacting  laminating 
resin  are  required  to  wear  gloves. 

c.  Employee  training  to  reduce 
cleaning  solvent  usage  is  required. 

d.  Boslon  Whaler,  Inc  must  control 
and  track  the  use  of  organic  cleaning 
solvent. 

c.  Work  practice  modifications  are 
required  including  the  substitution  oFa 
water-based  cleaning  solution  for  an 
organic  cleaning  solvent  for  some 
appltcalions. 

Miscellaneous  Operations 

The  methyl  ethyl  ketone  (MEk) 
content  in  the  Gelcoat  Catalyst  must  be 
reduced  through  the  installalion  of  new 
application  equipment. 

As  a  result  of  these  VOC  emission 
reduction  measures  imposed  in  Ihe 
proposed  Plan  Approval.  Boston 
Whaler,  fnc.'s  Norwell  facility  will 
achieve  a  plantwide  emission  reduction 
of  approximately  SI"*,  when  1983 
baseline  emission  levels  are  compared 
wilh  emission  levels  after  control.  The 
year  1983  was  used  as  the  b.iselino  year 
instead  of  the  1980  basehne  year  of  the 
SIP  as  a  result  of  several  factors  which 
complicated  or  invalidated  compansons 
between  present  and  future  emissions. 
For  example,  the  production  of  small 
sailboats  from  1979  to  1982  significantly 
changed  the  potential  production  and 
emissions  per  boat  during  that  lime. 
Additionally,  recordkeeping  has 
improved  greatly  for  Ihe  period  since 
1983. 

In  addition  lo  the  above  individual 
VOC  emission  reduction  measures 
which  constitute  RACT.  the  proposed 
Plan  Approval  also  requires  Boston 
Whaler  to  meet  the  emission  rales 
expressed  in  pounds  of  VOC  emilled  per 
boat  produced.  These  emission  rales  are 
imposed  as  additional  requirements  on 
Boston  Whaler  lo  assure  that  Ihe  VOC 
emission  reductions  resulting  from  the 
continuous  compliance  with  the  RACT 
measures  as  stated  above  are 
permanent.  The  final  compliance  date 
contained  in  the  proposed  Plan 
Approval  is  December  31.  1986.  These 
emission  rales  are  specified  in  Ihe 
proposed  Plan  Approval  for  each  of 
Boston  Whalers  three  production 
processes  as  follows: 
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Whether  Boston  Whaler  is  complying 
with  the  above  emission  Limitations  will 
be  determkied  in  accordance  with 
records  of  VOC  usage  which  il  is 
required  to  maintain.  In  order  lo  assure 
that  Boston  Whaler  is  adhering  to  the 
improved  gelcoat  and  laminating  resin 
management  policy  in  its  daily 
operations,  il  is  required  to  update  the 
following  recordkeeping  forms:  Gelcoat 
Daily  Reconulement:  Laminating  Resin 
Daily  RecoBcilment;  Daily  VOC 
Chemical  Usage:  Laminating  Resin  Daily 
Reconcilement.  Norwell  Small  Parts: 
and  Gelcoat  Daily  Reconcilement, 
Norwell  Small  Parts.  In  addition.  Boston 
Whaler  is  required  to  control  and  track 
the  use  of  organic  cleaning  solvent  by 
updating  Ihe  recordkeeping  form, 
"Norwell  Daily  Cleaning  Solvent 
Usage."  This  will  provide  Boston 
Whaler  Ihe  information  necessary  to 
determine  the  amount  of  cleaning 
solvent  which  can  be  allocated  lo 
various  departraenis  and  stUl  meet 
Boston  W^haler's  usage  reduction  goals. 

EPA  has  reviewed  the  proposed  Plan 
Approval  and  supporting  documents 
submitted  as  a  SIP  revision  for  parallel- 
processing  and  generally  concurs  with 
Ihe  DEQE's  RACT  determination.  For 
more  details  on  EPAs  review  and 
iiistitication  of  Boston  Whaler's  RACT 
determination,  see  the  Technical 
Support  Document  available  al  the  FJA 
Regional  OfTice  listed  in  Ihe  ADDRESSES 
section  of  this  notice.  However,  the 
proposed  Plan  Approval  itself  must  be 
amended  as  explained  below  before 
KPA  will  conduct  final  rulemaking  to 
iipprove  and  incorporate  it  into  the  SIP. 

The  proposed  Plan  Approval  specifies 
certain  work  practice  standards  and 
proc£%s  modifications  as  emission 
reduction  measures  for  fiberglass  boat 
fabrication,  cjean-up  operations,  and 
miscellaneous  operations  which  the 
DEQE  has  determined  to  constitute 
RACT  forfioslon  Whaler.  These  RACT 
requirements,  as  currently  written  in  the 
proposed  Plan  Approval,  in  general  are 
not  ckarly  enforceable  and  the  emission 
reductions  calculated  to  result  from  their 
implementatloa,  therefore,  may  not 


EPA  is  proposing  lo  approve  the 
Commonwealth  of  Mas.sachusetts' 
proposed  Plan  Approval  lORDER  SM- 
B5-117-IF)  as  RACT  for  Boston  Whaler's 
Norwell  facility.  However,  before  EPA 
will  conduct  final  rulemaking  approving 
this  Plan  Approval  as  a  SIP  revision,  the 
DEQE  must  add  (he  requirements  listed 
below  to  clarify  the  RACT  emission 
reduction  measures  and  to  make  them 
more  enforceable.  The  Plan  Approval 
must  also  specify  the  final  compliance 
date  of  December  31.  1966  for  Ihe 
follovtring  requirements.  Regulation  310 
CMR  7.l8fi7J  requires  subject  stationary 
sources  lo  demonstrate  compliance  with 
RACT  as  expeditiously  as  practicable 
but  no  later  than  December  31, 1986. 

Fiberglass  Boat  Fabrication 

1.  The  final  Wan  Approval  must 
specify  a  maximum  styrene  monomer 
content  nol  to  be  exceeded  for  the 
reduced- styrene  content  gelcoat  and 
polyester  laminating  resins  and  require 
Boston  Whaler  to  use  only  these  types 
of  resins. 

2.  The  final  Plan  Approval  must 
specify  the  type  of  gelcoat  application 
equipment  (e.g..  airless,  air-assisted 
airless,  or  electrostatic  spray  equipment) 
that  has  been  demonstrated  to  use  less 
resin  by  providing  a  more  even  and  less 
porous  coaling,  thereby  reducing  Ihe 
VOCs  emitted  per  unit  of  production. 
This  measure  could  be  made 
enforceable  by  requiring  Boslon  Whaler 
to  use  only  this  specific  typo  of  gelcoat 
application  equipment. 

Clean-up  Operations 

1.  The  final  Plan  Approval  musl 
specify  thai  all  cleaning  solvent  dip 
tanks'  and  containers'  lids  are  closed  at 
all  times  except  when  an  item  is  being 
entered  into  or  removed 

2.  The  final  Plan  Approval  musl 
require  Boslon  Whaler  to  operate  ils  in- 
house  solvent  recovery  system  which  is 
u.sed  to  reclaim  waste  organic  cleaning 
solvent,  and  must  include  specific 
operating  requirements  for  the  solvent 
recovery  system.  First,  the  final  Plan 
Approval  must  specify  a  maximum 
weight  percentage  of  VOC  content  lo  be 
met  al  all  times  [on  a  continuous  basis) 
for  the  solvent  recovery  system's 
residues.  This  maximum  VOC  content 
by  weight  should  be  initially  established 
using  the  solvent  recovery  93'stem's 
design  specifications  and  Ihe  reduction 
in  VOC  emissions  accounted  for  during 
RACT  implementation.  Ln  addition,  the 
final  Plan  Approval  must  also  specify,  at 
a  minimum,  one  of  the  followmg 
limitations  for  the  solvent  recovery 
system  in  accordance  with  its  design 
specifications:  (11  A  maximum 
concentration  of  oullet  VOCs  from  the 


condensor's  vent  (i.e..  in  parts  per 
million  by  volume  of  VOC)  not  to  be 
exceeded.  (2)  a  maximum  temperature  of 
ihc  condensor's  vent  nol  to  be  exceeded. 
or  (3)  a  maximum  temperature  of  ihe 
condensor's  coolant  not  to  be  exceeded. 
This  will  assure  that  the  solvent 
recovery  system  is  operating  as 
intended  and  designed.  Finally,  the  Plan 
Approval  must  require  that  the  waste 
organic  cleaning  solvent  [before  being 
recovered]  and  the  solvent  recover^' 
system's  residues  (before  being  sent  out 
as  a  waste  product]  musl  be  stored  in 
closed  containers  to  prevent 
evaporation. 

3.  The  final  Plan  Approval  must 
specify  what  portion  of  the  solvent 
cleaning  of  brushes,  rollers,  spray  guns. 
hands,  etc  rs  done  with  the  newly 
introduced  non-volatile,  water-based 
cleaning  solvent.  The  final  Plan 
Approval  must  require  Boston  Whaler  to 
use  only  this  waler-based  cleaning 
solvent  in  designated  areas  where 
reduction  in  VOC  emissions  from  ils  use 
were  accounted  for  during  RACT 
implementation.  In  addibon.  the  final 
Plan  Approval  must  specify  for  each 
cleaning  solvent:  the  name,  an  emission 
rale  in  pounds  of  VOC  per  gallon  of 
cleaning  solvent,  designated  areals)  fur 
its  application,  and  a  daily  maximum 
consumption  in  gallons  of  VOC  per  day 

Miscellaneous  Operations 

The  final  Plan  Approval  must  specify 
a  maximum  feed  ratio  of  gelcoat  catalyst 
lo  fibcr;glass  re^in  in  accordance  with 
reduclion  in  VOC  emissions  that  were 
anticipated  due  to  the  installation  of 
new  application  equipment  under  the 
RACT  determination.  Likewise,  for  Ihe 
finishing  of  small  parts  [gas  lank  covers, 
cabin  topskins.  consoles,  lockers,  elc.) 
and  hulls,  the  final  Plan  Approval  must 
.specify  a  maximum  content  to  be  met  on 
a  continuous  basis  of  naphtha  /mineral 
spirits  and  other  VOCls)  in  Ihe  polyeste.- 
resin  catalyst  in  either  volume  or  weight 
percent.  Finishing  includes  repairing  any 
defects  on  Ihc  molded  hull  as  well  as 
plugging  and  patching  any  holes  caused 
by  the  molding  tools. 

Once  EPA  approves  the  fin*l  Plan 
Approval  for  Boston  Whaler,  the  DEQE 
must  submil  any  amendment  lo  it  as  a 
SIP  revision. 

Today's  Action 

In  order  for  EPA  to  take  final  action 
approving  ihe  DEQE's  Plan  Approval  for 
Boston  Whaler,  that  Plan  Approval  must 
be  amended  to  include  the  requirements 
outlined  in  this  notice. 

If  the  DEQE's  final  Plan  Approval 
does  not  incorporate  the  requirements 
outlined  in  this  notice  to  clearly  define 
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Boston  VVh.ikr  s  RACT  VOC  emission 
reduction  mt'usures  and  insure  their 
enforcedbility.  EPA  will  withdraw  this 
proposed  action  lo  approve  it  and 
pubhsh  an  action  proposing  to 
disapprove  Boston  Whaler's  Plan 
Approval. 

EPA  18  soliciting  public  comments  on 
issues  discussed  in  this  notice.  These 
comments  will  be  considered  before 
tailing  find!  action.  Interested  parties 
may  participate  in  the  Federal 
ruiemakinfi  procedure  by  submitting 
wniten  comments  to  the  address  above. 

This  revision  is  being  proposed  under 
a  procedure  called  "parallel  processing" 
[47  FR  27073).  If  the  proposed  revision  is 
substantially  changed,  in  areas  other 
thrtn  those  required  in  this  notice,  EPA 
will  evaluate  those  changes  and  may 
publish  a  revised  NPR,  If  no  substantia! 
changes  are  made  other  than  those 
areas  cited  m  this  notice.  EPA  will 
publish  a  Final  Rulemaking  N'otice  on 
the  revision.  Final  rulemaking  action  by 
EPA  will  occur  only  after  the  final  Plan 
Approval  for  Boston  Whaler  has  been 
issued  by  the  DEQE  and  has  been 
formally  submitted  lo  EPA  for 
incorporation  into  the  SIP. 

Proposed  Action 

EPA  IS  proposing  to  approve 
Commonwealth  of  Massachusetts' 
ORDER  SM-a5~n7-IF.  a  proposed  Plan 
Approval,  as  a  revision  to  the 
Massachusetts  SIP  wiih  the 
understanding  that  fKa  UEQE  will  revise 
the  proposed  Plan  Approval  as  outlined 
in  this  notice  pnor  toils  formal 
submitted  to  EPA  for  incorporation  into 
the  SIP. 

L'nder  5  U.S.C  605(bl.  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
{See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

The  Administrator's  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  sections  110(a)(2)(A)- 
(K)  and  110(a)|3)  of  the  Clean  Air  Act.  as 
amended,  and  EPA  regulations  in  40 
CFRPartDl. 

List  of  Subjects  in  40  CFR  Part  51 

Air  pollution  control.  Ozone. 
Hydrocarbons.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Authority:  42  VS.C.  7401-7Mi 


Date:  Deremher  22.  l!M7. 
Michael  R.  Oeland. 
Rf'giona)  Admtnimrator,  Region  I. 

Editorial  Note. — This  document  wai 
received  by  the  Office  of  the  Federal  Register 
September  2. 1988. 

[FR  Doc.  B&-20J27  Filed  9-17-68;  8:45  am| 
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40  CFR  Part  52 

[A-1-FnL-3443-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans: 
Massachusetts;  Reasonably  Available 
Control  Technology  for  Boston 
Whaler,  Inc..  Rockland.  MA 

AGENCY:  Fnvironmental  Protection 
Agency  (KPA). 
action:  Proposed  rule. 

SUMMARY:  EPA  Is  proposing  lo  approve 
a  proposed  State  Implementation  Plan 
(SIP)  revision  submitted  by  the 
Commonwealth  of  Massachusetts.  This 
revision  establishes  and  requires  the  use 
of  reasonably  available  control 
technology  (RACTl  lo  control  volatile 
organic  compound  (VOC)  emissions 
from  Boston  Whaler.  Inc.  in  Rockland. 
Massachusetts.  The  intended  effect  of 
this  action  is  to  propose  approval  of  a 
source  specific  RACT  determination 
made  by  the  Commonwealth  of 
Massachusetts  in  accordance  with 
coffimitments  of  its  approved  1982  ozone 
attainment  plan.  This  action  is  being 
taken  under  section  110  of  the  Clean  Air 
Act. 

DATES:  Comments  must  be  received  on 
or  before  October  11. 1988. 
ADDRESSES:  Comments  may  be  mailed 
to  Louis  F.  Gitto.  Director.  Air 
Management  Division.  Room  2313,  JKF 
Federal  Bldg..  Boston.  MA  02203.  Copies 
of  the  State  submittal  and  EPA's 
technical  support  document  are 
available  for  public  inspection  during 
normal  business  hours  at  the 
Environmental  Protection  Agency.  Room 
2313.  JFK  Federal  Bldg..  Boston.  MA 
02203  and  the  Department  of 
Environmental  Quality  Engineering. 
Division  of  Air  Quality  Control,  One 
Winter  Street.  Bth  floor.  Boston.  MA 
02108. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lorenzo  Thantu.  (617)  565-3250;  FTS 
635-3250, 
SUPPLEMENTARY  INFORMATION:  EPA 

approved  Regulation  310  CMR  7.18(17). 
"Reasonably  Available  Control 
Technology  (RACT),"  on  November  9. 
1983  (48  re  51480)  as  part  of  the 
Commonwealth  of  Massachusetts'  1982 
ozone  attainment  plan.  This  regulation 


requires  the  Commonwealth  of 
Massachusetts  Department  of 
Environmental  Quality  Engineering 
(DEQE)  to  determine  and  impose  RACT 
on  all  stationary  sources  with  the 
potential  to  emit  one  hundred  tons  per 
year  (TPY)  or  more  of  VOCs  that  are  not 
already  sublect  to  RACT  under 
Massachusetts'  regulations  developed 
pursuant  to  the  EPA  Control  Techniques 
Guideline  (CTG)  documents.  In  a 
November  17. 1982  letter  to  EPA.  the 
DEQE  committed  lo  submit  each  of  the 
individual  RACT  determinations  to  EPA 
for  incorporation  Into  the  Massachusetts 
SIP.  On  November  9,  1983.  Fi'A  codified 
at  40  CFR  52.1123  that  the  DEQE  must 
submit  each  RACT  determination  made 
under  310  CMR  7.18(17)  to  EPA  as  a  SIP 
revision  in  order  to  incorporate  the 
limitations  into  the  SIP.  EPA's  rationale 
for  requiring  the  DEQE  to  submit  each 
RACT  determination  as  a  single  source 
SIP  revision  is  that  emission  limits  and 
reduction  measures  imposed  by  slates 
on  existing  stationary  sources  in 
nonattainment  areas  do  not  constitute 
RACT  unless  and  until  EPA  approves 
them  as  RACT  via  rulemaking. 

Boston  Whaler,  Inc.  in  Rockland, 
Massachusetts  is  a  non-CTG  VOC 
source  subject  to  RACT  under 
Massachusetts'  Regulation  310  CMR 
7.18(17).  On  August  26. 19BG  and  |une  30. 
1987.  EPA  received  a  proposed  SIP 
revision  from  the  Massachusetts  DEQE. 
This  revision  includes  the  DEQE's 
proposed  Plan  Approval.  State  Order 
SM-85-llB~lF.  issued  under  310  CMR 
7.18(17)  to  Boston  Whaler.  Inc.  in 
Rockland.  Massachusetts  on  fuly  6. 1980. 
This  proposed  Plan  Approval  imposes 
RACT  for  Boston  Whaler's  non-CTG 
processes  and  specifies  a  December  31. 
1986  compliance  date.  Although  the 
proposed  Plan  Approval  issued  by  the 
DEQE  is  currently  fully  enforceable  by 
that  agency  under  State  law.  the  formal 
SIP  revision  submitted  by  the  DEQE  to 
EPA  must  consist  of  the  Plan  Approval 
amended  as  specified  by  this  notice 
before  EPA  will  undertake  final 
rulemkaing  approving  it  as  RACT  and 
incorporating  it  into  the  SIP. 

Summary  of  RACT  DelerminaHon 

Huston  Whaler  has  three  production 
processes  that  emit  VOCs  at  its 
Rockland  facility.  The  three  production 
processes  are  fiberglass  boat 
fabrication,  clean-up  operations,  and 
miscellaneous  operations.  As  staled 
above,  on  August  26,  1986  and  June  30, 
1987.  the  DEQE  submitted  State  Order 
SM-85-116-1F  as  a  proposed  Plan 
Approval  for  Boston  Whaler's  Rockland 
facility,  That  proposed  Plan  Approval 
imposes  requirements  on  Boston  Whaler 
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which  the  DEQE  hai>  dr  termincd  to 
constitute  RACT  to  reduce  VOC 
emis&ions.  The  requirements  of  the 
proposed  PUa  Approval  are 
summarized  below: 

F/be/yfoss  Boot  Fabrication 

a.  A  reduced' sty rene  content  gelcoal 
resin  must  continue  to  be  used. 

b.  New  gelcuat  application  equipment 
is  required  which  reduces  the  amount  of 
resin  required  per  unit  of  production. 

c.  Improved  gelcoat  and  laminating 
resin  management  and  engineering 
changes  to  reduce  usage  and  emissions 
are  required. 

Ctean-iip  Operations 

a.  Closed-top  dip  tanks  are  required. 

b.  Employees  contacting  laminating 
resin  are  required  to  wear  gloves. 

c.  Employee  training  lo  reduce 
cleaning  solvent  usage  is  required. 

d.  Boston  Whaler.  Inc.  must  control 
and  track  the  use  of  organic  cleaning 
solvent, 

e.  Work  practice  modifications  are 
required  including  the  substitution  of  a 
water-based  cleaning  solution  for  an 
organic  cleaning  solvent  for  some 
applications. 

Miscellaneous  Operations 

a.  The  methyl  ethyt  ketone  (MEK) 
content  in  the  Celcoat  Catalyst  most  be 
reduced  through  the  installation  of  new 
application  equipment. 

b.  Emissions  must  be  reduced  from  the 
reformulated  varnishes. 

As  a  result  of  these  VOC  emission 
reduction  measures  imposed  in  the 
proposed  Plan  Approval.  Boston 
Whaler.  Lnc's  RtK-kiand  facility  will 
achieve  a  planlwide  emisston  reduction 
of  approximately  38%.  when  1983 
baseline  erniasion  levels  are  compared 
with  emission  levels  after  control.  The 
year  1983  was  used  as  the  baseline  year 
instead  of  the  1980  baseline  year  of  the 
SIP  as  a  result  of  several  factors  which 
complicated  or  mvalidated  comparisons 
between  present  and  future  emissions. 
For  example,  the  production  of  small 
saiTboats  from  1979  to  1982  significantly 
changed  the  potential  production  and 
emissions  per  boat  during  that  time. 
Additionally,  recordkeeping  has 
improved  greatly  for  the  period  since 
1983. 

In  addition  to  the  above  individual 
VOC  emission  reduction  measures 
which  the  DFQR  has  determined  lo 
constitule  RACT,  the  proposed  Plan 
Approval  also  requires  Boston  Whaler 
to  meet  the  emission  rales  expressed  in 
poonds  of  VOC  emitted  per  boat 
produced.  These  emission  rates  are 
imposed  as  additional  requirements  on 
Boston  Whaler  to  assure  that  the  VOC 


emissiuo  reducUons  resulting  from  the 
continuous  complMDCc  with  the  RACT 
mciisures  as  staled  above  are 
permanent.  The  fmaJ  compliance  date 
contained  in  the  proposed  Plan 
Approval  is  December  31.  1986.  These 
emissioo  rates  are  specified  in  the 
proposed  Pliin  Approval  for  each  of 
Boston  Whaler's  three  production 
processes  as  follows: 


Pounds  vocv 

psr  tKMl 

produced. 

«neciN«  Dec 

31,  1966 


Fidaiglass  boat  MmcMOf*^ 

Omth^  opafatons 

Atiscetgneoat  opergtxxts  .... 

Total  pounds  VOC 


1G6 

as 

S2 


'  This   represents   a   33*^    reduction   over    1963 
emissioo  teve**,   on  a  per  boai  prcxJuced  t»s)s 

Whether  Boston  Whaler  is  complying 
with  the  above  emission  limitaiions  will 
be  determined  in  accordance  with 
records  of  VOC  usage  which  it  is 
required  to  maintain.  In  order  to  assure 
that  Boston  Whaler  is  adhering  to  the 
improved  gt-lcoal  and  laminating  resin 
management  policy  in  its  daily 
operations,  it  is  required  to  update  the 
following  recordkeeping  forms:  Gelcoat 
Daily  Reconcilement;  Laminating  Resin 
Daily  Reconcilement;  Daily  VOC 
Chemical  Usage;  and  Rockland  Wood 
Division  Chemical  Usage.  In  additjon. 
Boslim  Whaler  ta  required  to  control 
and  track  the  use  of  organic  cleaning 
solvent  by  updating  the  recordkeeping 
form.  "Rockland  Daily  Cleaning  Solvent 
Usage."  This  wili  provide  Boston 
Whaler  the  mfomiation  nncesisary  lo 
determine  the  amount  of  cleaning 
solvent  which  can  be  allocated  to 
various  departments  and  still  meet 
Boston  Whaler's  csaRe  reduction  goals. 

EPA  has  reviewed  the  proposed  Plan 
Approval  and  supporting  documents 
submitted  as  a  SIP  revision  for  piirallel- 
processing  and  eenerally  concurs  with 
the  DEQEs  RACT  determination.  For 
more  details  on  EP.A's  review  and 
justification  of  Boston  Whaler's  RACT 
determination,  see  the  Technical 
Support  Document  available  at  the  tlPA 
Regional  Office  listed  in  the  AODRESSCS 
section  of  this  notice.  However,  the 
proposed  Plan  Approval  itself  mu5t  be 
amended  as  explained  below  before 
EPA  will  conduct  final  rulemaking  to 
approve  and  incorporate  it  into  the  SIP. 

The  proposed  Plan  Approval  specifies 
certain  work  practice  standards  and 
process  modificalionB  as  emission 
reduction  measures  fur  fiberglass  boat 
fabricatHin,  clean-up  operations,  and 
miscellaneous  operations  which  the 


DEQE  lus  determined  to  constirule 
RACT  for  Boston  Whaler.  These  RACT 
requiremenl.*;.  as  currently  writler.  in  \hf 
proposed  P!an  Approval,  m  general  are 
not  clearly  enforceable  and  the  emission 
reductions  calculated  lo  result  from  their 
implementation,  therefore,  may  not 
occur.  EPA  is  proposing  to  approve  the 
Commmonwealth  of  Massachusetts' 
proposed  Plan  Approval  (Order  SM-85- 
lie^IF)  as  RACT  for  Boston  Whaler's 
Rockland  facility.  However,  before  EPA 
will  conduct  final  nilemaking  approving: 
this  Plan  Appro\aI  as  a  SIP  revision,  the 
DEQE  must  add  the  requirements  listed 
below  to  clanf]i-  the  R.'VCT  emission 
reduction  measures  and  to  make  them 
more  enforceable  Tlie  DfliQE  also  must 
specify  the  final  complrance  date  of 
December  31.  1996  for  the  follmving 
requirements.  Regulation  310  CKfR 
7.18(17)  requires  subject  stationary 
sources  to  demonstrate  compliance  with 
RACT  as  expeditiously  as  practicable 
but  no  later  than  December  31. 1986. 

Fiberglass  Boat  Fabrication 

1.  The  final  Plan  Approval  must 
specify  a  maximuni  styrene  monomer 
content  to  be  met  on  a  continuous  basis 
for  the  reduced-styrene  content  gelcoat 
and  potyester  laminating  resins  and 
require  Boston  Whaler  to  use  only  these 
lypes  of  resins. 

2-  The  final  Plan  Approval  must 
specify  the  type  of  gelcoat  applications 
equipmerU  [e.g..  airless,  air  assisted 
airless,  or  t^ectrosiatic  scpray  equipmeni) 
that  has  been  demonstrated  to  use  less 
resin  by  providing  a  more  even  and  less 
porous  coaling,  thereby  reducling  the 
VOCs  emitted  per  unit  of  production. 
This  measure  could  be  made 
enforceable  by  requiring  Boston  Whaler 
to  use  only  this  specific  type  of  gelcoat 
application  equipment 

Clean-up  Operations 

1.  The  final  Plan  Approval  must 
specify  that  all  cleaning  solvent  dip 
tanks'  and  containers'  lids  are  closed  at 
all  times  except  when  an  item  is  being 
entered  into  or  removed. 

2.  The  final  Pl.in  Apprmal  must 
require  Boston  Whaler  to  operate  its  in- 
hvjuse  solvent  recovery  syst(>m  to 
reclaim  waste  organic  cleaning  solvent, 
and  must  include  speafic  operating 
requiremenls  for  the  solvent  recover>' 
system.  First,  the  final  Plan  Approval 
must  specify  a  maximum  weight 
percentage  of  VOC  conlt=nl  tn  be  met  on 
a  continuous  basis  for  the  solvent 
recovery  system's  residues.  This 
maximum  VOC  content  by  weight 
should  be  initially  esiabhshed  using  the 
solvent  recovery  system's  design 
specifications  and  the  reduction  in  VOC 
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emissions  accounted  for  during  RACT 
implementation.  In  addition,  the  final 
PUn  Approval  must  also  specify,  at 
minimum,  one  of  the  following 
limitations  for  the  solvent  recovery 
system  in  accordance  with  its  design 
specifications;  (1)  A  maximum 
concentration  of  outlet  VOCs  from  the 
condenser's  vent  (i.e..  in  parts  per 
million  by  volume  of  VOC)  not  to  be 
exceeded.  (2)  a  maximum  temperature  of 
the  condensor's  vent  not  to  be  exceeded, 
or  (3)  a  maximum  temperature  of  the 
condenser's  coolant  not  (o  be  exceeded. 
This  will  assure  that  the  solvent 
recovery  system  is  operating  as 
intended  and  designed.  Finally,  the  Plan 
Approval  must  require  that  the  waste 
organic  cleaning  solvent  (before  being 
recovered]  and  the  solvent  recovery 
system's  residues  (before  being  sent  out 
as  a  waste  product)  must  be  stored  in 
closed  containers  to  prevent 
evaporation. 

3.  The  final  Plan  Approval  must 
specify  what  portion  of  the  solvent 
cleaning  of  brushes,  rollers,  spray  guns, 
hands,  etc.  is  done  with  the  newly 
introduced  non-volatile,  water-based, 
cleaning  solvent.  The  final  Plan 
Approval  must  require  Boston  Whaler  to 
use  only  this  water-based  cleaning 
solvent  in  designated  areas  where 
reduction  in  VOC  emissions  from  its  use 
were  accounted  for  during  RACT 
implementation.  In  addition,  the  final 
Plan  Approval  must  specify  for  each 
cleaning  solvent:  the  name,  an  emission 
Tii\e  in  pounds  of  VOC  per  gallon  of 
cleaning  solvent  to  be  met  on  a 
continuous  basis,  designated  area(s)  for 
its  application,  and  a  daily  maximum 
consumption  in  gallons  of  VOC  per  day. 

Miscellaneous  Operations 

The  final  Plan  Approval  must  specify 
a  maximum  feed  ratio  of  gelcoat  catalyst 
to  fiberglass  resin  in  accordance  with 
reduction  in  VOC  emissions  that  were 
anticipated  due  to  the  installation  of 
new  application  equipment  under  the 
RACT  determination.  Likewise,  for  the 
Finishing  Area"  where  the  molded  boat 
hulls  are  finished,  the  final  Plan 
Approval  must  specify  a  maximum 
content  to  be  met  on  a  continuous  basis 
of  naphtha/mineral  spirits  and  other 
VOCJs)  in  the  polyester  resin  catalyst  in 
either  volume  or  weight  percent. 
Finishing  includes  repairing  any  defects 
on  the  molded  hull  as  well  as  plugging 
and  patching  any  holes  caused  by  the 
molding  tools. 

In  addition,  for  the  Wood  Division 
where  the  wooden  components  (e.g., 
seats,  consoles,  locker  covers)  are 
varnished,  the  final  Plan  Approval  must 
specify  emission  limits  for  both  the 
iirethane  varnish(e8)  and  the  hardener(s) 


in  pounds  of  VOC  per  gallon  of  solids. 
Further,  the  final  Plan  Approval  must 
specify  a  maximum  amount  of  varnish 
thinner  that  is  allowed  per  gallon  of  the 
(wo-component  urethane  (i.e.,  urethane 
varnish  and  varnish  hardener  mixed 
together).  These  emission  limits  must  be 
determined  and  imposed  on  Boston 
Whaler  in  accordance  with  reduction  in 
VOC  emissions  achieved  from  the 
reformulation  of  the  urethane  varnishes 
which  involved  increasing  the  solids 
contents  of  the  urethane  resins  while 
reducing  the  amount  of  varnish  thirmer 
(VOC).  The  Plan  Approval  must  require 
that  all  these  emission  limitations  be 
met  on  a  continuous  basis.  Finally,  once 
EPA  has  approved  the  Plan  Approval, 
any  amendment  to  it  must  be  submitted 
as  a  SIP  revision. 

Today's  Action 

In  order  for  EPA  to  lake  final  action 
approving  the  DEQE's  Plan  Approval  for 
Boston  Whaler,  that  Plan  Approval  must 
be  amended  to  include  the  requirements 
outlined  in  this  notice.  If  the  DEQE's 
final  Plan  Approval  does  not  incorporate 
the  requirements  outlined  in  this  notice 
to  clearly  define  Boston  Whaler's  RACT 
VOC  emission  reduction  measures  and 
insure  their  enforceability.  EPA  will 
withdraw  this  proposed  action  to 
approve  it  and  publish  an  action 
proposing  to  disapprove  Boston 
Whaler's  Plan  Approval. 

EPA  is  soliciting  public  comments  on 
issues  discussed  in  this  notice.  These 
comments  will  be  considered  before 
taking  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedures  by  submitting 
written  comments  to  the  address  above. 

This  revision  is  being  proposed  under 
a  procedure  called  "parallel  processing" 
(47  FR  27073).  If  the  proposed  revision  is 
substantially  changed,  in  areas  other 
than  those  required  in  this  notice.  EPA 
will  evaluate  those  changes  and  may 
publish  a  revised  NPR.  If  no  substantial 
changes  are  made  other  than  those 
areas  cited  in  this  notice.  EPA  will 
publish  a  Final  Rulemaking  Notice  on 
the  revision.  The  final  rulemaking  action 
by  EPA  will  occur  only  after  the  final 
Plan  Approval  for  Boston  Whaler  has 
been  issued  by  the  DEQE  and  has  been 
formally  submitted  (o  EPA  for 
incorporation  into  the  SIP. 

Proposed  Action: 

EPA  is  proposing  to  approve 
Commonwealth  of  Massachusetts' 
ORDFJ?  SM-fi5-116-IF.  a  proposed  Plan 
Approval,  as  a  revision  to  the 
Massachusetts  SIP  with  the 
understanding  that  the  DEQE  will  revise 
the  proposed  Plan  Approval  as  outhned 
in  this  notice  prior  to  its  formal 


submittal  to  EPA  fur  ini  tirpi>r.iiiun  ini'i 
(he  SIP. 

Under  5  US.C.  e05(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

The  Administrator's  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  bused  on  whether  it  meets  the 
requirements  of  sections  110(a)(2)(A}- 
(K)  and  110(a)(31  of  the  Clean  Air  Act.  as 
amended,  and  EPA  regulations  in  40 
CFR  Part  51. 

Lisl  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone. 
Hydrocarbons.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Authority: 42  US.C.  7401-7642. 
Dated:  December  22. 1987. 
Michael  R.  DeUml, 

Reginnal  Administrator.  Region  I. 
Editorial  Noto.^This  document  was  received 
by  the  Office  of  the  Federal  Regixler 
S^jpipmbcr  2. 1988. 

im  Doc.  8«"2t)32«  Filpd  9-7-fl8:  8:45  am| 
B4LUNG  COOC  •ieO-AO-M 


40  CFR  Part  52 

[FRL  3443-2.  TN-073I 

Approval  and  Promulgation  of 
Implementation  Plans.  Tennessee; 
Avco  Aerostructures/Textron  Bubble 

AGENCY:  En-. irunnit;nl.ii  iVolecUun 
Agency  (EPA). 
ACTION:  Proposed  rule. 


summary:  EPA  today  proposes  to 
approve  a  State  Implementation  Plan 
(SIP)  revision  submitted  by  the  Slate  of 
Tennessee  for  the  Metropolitan  Health 
Department  of  Nashville  and  Davidson 
County.  The  SIP  revision  would  provide 
for  the  Avco  Aerostructures/Textron 
(AVCO)  facility  in  Nashville.  Tennessee 
[Davidson  County)  to  achieve 
complicince  with  the  applicable  volatile 
organic  compound  (VOC)  reasonably 
available  control  technology  (RACT) 
regulations  by  averaging  or  "bubbling" 
of  emissions  within  the  facility.  The 
proposed  bubble  is  consistent  with 
current  Agency  poliry. 

The  public  is  invited  to  submit  written 
comments  on  this  proposed  action. 
date:  To  be  considered,  comments  must 
reach  us  on  or  before  October  11, 1988. 
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addresses:  Written  comments  should 
be  addressed  to  Kay  Prince  of  EPA 
Region  IVs  Air  Programs  Branch  (see 
EPA  region  IV  address  below).  Copies  of 
the  materials  submitted  by  Tennessee 
may  be  examined  during  normal 
business  hours  at  the  following 
local  ions. 

Environmental  Protection  Agency. 
Region  IV.  Air  Programs  Branch.  345 
Courtland  Street.  NE..  Atlanta. 
Georgia  30365 
Tennessee  Air  Pollution  Control  Board. 
4th  Floor.  Customs  House.  71 
Broadway.  Nasville.  Tennessee  37219 
Metropolitan  Health  Department, 
Bureau  of  Pollution  Control.  311-23rd 
Avenue,  North.  Nashville.  Tennessee 
37203 
FOR  FURTHER  INFORMATION  CONTACT: 

Kay  T.  Prince.  Air  Programs  Branch. 
EPA  Region  IV.  at  the  above  address 
iind  telephone  number  (404)  347-2fi64  or 
FIS  257-2864. 
5UPPL£MENTARY  INFORMATION:  The 

Avco  facility  in  Nashville  contains 
nineteen  spray  booths  where 
miscellaneous  aircraft  and  aerospace 
parts  are  coated.  Such  operations  are 
generally  covered  by  section  7-20  of  the 
Metropolitan  Health  Department 
Pollution  Control  Division's  VOC 
regulations.  Regulation  No.  7.  Section  7- 
20  established  the  following  VOC 
emission  limitations  for  aerospace 
coalings: 


Topcoahngs 

Tomporwy  topcoatmgs... 
SlrippofB.- ^„ 


Pnmofs .. 


5.0  lt}s/gai  coating 

apooed. 
Z.iOlbs/gaJ  coating 

applied. 
3^3  Ujs/gal  coaftng 

appMd 
2  9  ttM/QSl  coating 

apptod. 


Fuel  tank  and  space  vehicle  coatings 
are  exempt  from  the  requirements  of 
Regulation  No.  7.  Section  7-20. 

On  February  25.  1988.  the  State  of 
Tennessee,  through  the  Department  of 
Health  and  Environment,  officially 
submitted  a  source-specific  SIP  revision 
prepared  by  the  Metropolitan  Health 
Department  for  the  Avco  facility.  The 
revision  was  adopted  by  the 
Metropolitan  Board  on  February  9. 1988. 
and  by  the  Tennessee  Air  Pollution 
Control  Board  on  February  17, 1988. 
Although  high  solids  coatings  have 
successfully  been  used  on  aircraft  wings 
supplied  to  Avoc's  civilian  customers, 
the  United  Slates  Air  Force  refuses  to 
accept  these  coatings,  thus  causing  the 
need  for  a  bubble.  The  SIP  revision 
would  permit  Avoc  to  average  or 
"bubble"  VOC  emissions  from  the 


nineteen  spray  booths  in  lieu  of 
achieving  compliance  with  Regulation  7- 
20.  section  7  on  a  line-by-line  basis.  This 
would  allow  Avoc  to  compensate  for 
continued  use  of  non-compliance 
coatings  on  ceriain  days  at  some  of  their 
spray  booths  by  surpassing  the  emission 
reduction  requirements  applicable  to 
other  coatings  used  on  those  same  days, 
such  that  total  daily  emissions  from  the 
facility  as  a  whole  do  not  exceed  the 
original  limits. 

Specifically  the  proposed  bubble 
provides  for  demonstration  of 
compliance  by:  (1)  Installing  a  thermal 
oxidizer  with  an  overall  volatile  organic 
compound  emission  reduction  efficiency 
of  at  least  90%  on  Booths  B-30-PS  (7  and 
9).  the  county  is  revising  the  permit  to 
say  that  this  requirement  applies  to 
Booths  7  and  9  and  EPA  cannot  lake 
final  action  until  the  permit  is  revised; 
(2|  Limiting  the  daily  total  of  volatile 
organic  compound  (VOC)  emissions 
calculated  using  the  actual  coating 
usage  and  VOC  content  of  the  coatings 
for  each  booth  to  less  than  the  allowable 
daily  emissions  calculated  on  a  solids 
applied  basis  (the  actual  daily  emissions 
from  the  booths  controlled  by  the 
thermal  oxidizer  will  be  reduced  by  a 
factor  of  90^:):  (3)  Using  complying 
coalings  at  all  times  in  Booths '2A-D433. 
B-2B.  B-38-PS.  BA-2A-D910.  B4-PS. 
B30A-PS.  B30-PS(10-15).  B-30-B  and 
B942-PS;  14)  Using  air  assisted  airless 
equipment  in  all  booths,  except  for 
touch-up  jobs  requinng  one  pint  or  less 
of  coalings;  and  (5)  Limiting  the  annual 
actual  volatile  organic  compound 
emissions  to  a  total  of  74.000  pounds/ 
rolling  twelve  (12)  months. 

The  Avco  bubble  has  been 
determined  to  be  consistent  with  the 
December  4. 1986.  Emissions  Trading 
Policy  Statement  (ETPS)  which  is 
current  Agency  policy.  The  ETPS 
requires  that  all  bubbles  have  emission 
reductions  which  are  (1)  surplus.  (2) 
enforceable,  (3)  permanent,  and  (4) 
quantifiable.  The  Avco  bubble  meets  the 
surplus  requirement.  Baseline  emissions 
were  determined  using  the  lowest  of 
actual,  SIP-allowable  or  reasonably 
available  control  technology  (RACT) 
allowable  emissions  for  each  source 
involved  in  the  bubble,  with  values  for 
the  actual  quantity  of  VOC  content  of 
the  coatings  used  based  on  the  most 
recent  two-year  period.  Baseline 
emissions  were  thus  calculated  to  be 
92.528  pounds  VOC  per  year.  The 
bubble  hmits  the  annual  VOC  emissions 
to  74,000  lbs  for  a  reduction  of  20'V..  This 
reduction  meets  the  20%  required  for 
bubbles  submitted  in  primary 
nonaltainment  areas  which  need  but 
lack  an  approved  demonstration  of 
attainment.  The  lowest  of  actual,  SIP- 


allowable  or  RACT-allowable  emissions 
baseline  and  a  20%  reduction  have  been 
included  in  anticipation  of  the  1988  SIP 
call  for  Nashville  that  EPA  announced  it 
intended  to  issue  in  a  Federal  Register 
notice  published  on  November  24. 1987. 
Average  daily  actual  emissions  for  the 
sources  involved  in  the  bubble  over  the 
two-year  period  preceding  the  bubble 
application  were  511  lb/day.  Average 
daily  actual  emissions  assuming  the 
same  level  of  protection  and  the  use  of 
all  compliant  coatings  would  be 
approximately  254  lb/day.  Average 
daily  actual  emissions  under  the  bubble 
will  not  exceed  203  lb/day.  Therefore, 
the  bubble  is  consistent  with  ambient 
progress  and  future  air  quality  planning 
goals. 

When  Avco  and  the  State  of 
Tennessee  began  serious  discussions 
with  EPA  about  the  bubble  during  1986. 
N^ishvilie  was  classified  as  a 
nonaltainment  area  with  an  approved 
attainment  demonstration-  As  the 
discussions  concerning  the  bubble 
continued  into  1987.  it  became  apparent 
that  the  area  could  be  reclassified  as  a 
nonaltainment  area  needing  but  lacking 
an  approved  attainment  demonstration. 
Accordingly,  the  State  and  Avco  agreed 
to  restructure  the  bubble  by  using  the 
lowest  of  actual,  or  SIP-allowable  or 
RACT-allowable  baseline  and  adding 
the  20*a  progress  requirement.  The  Stale 
formally  submitted  the  bubble  to  EPA  in 
February.  1988.  after  EPA  issued  the 
Final  ETPS  and  after  EPA  stated  in  the 
November  24. 1987.  Federal  Register 
notice  describing  the  Proposed  Ozone 
Strategy  that  a  SIP  call  would  be  issued 
for  the  area,  but  before  EPA  issued  the 
SIP  call  on  May  28. 1988. 

As  noted  above,  at  the  time 
Tennessee  first  began  serious 
discussions  with  EPA  about  the  bubble 
during  1986.  Nashville  was  classified  as 
a  nonaltainment  area  with  an  approved 
attainment  demonstration  ("NAWAD "). 
bul  currently,  since  it  received  the  SIP 
call,  Nashville  is  classified  as  a 
nonaltainment  area  lacking  an  approved 
attainmenl  demonstration  ("NALAD"). 
Under  the  ETPS.  EPA  policy  for 
approving  bubbles  differs  depending  on 
whether  the  bubble  is  in  a  NAWAD  or  a 
NALAD. 

A  bubble  in  a  NAWAD  is  approvable 
if  the  baseline  is  consistent  with  the 
assumptions  used  in  the  approved  SIP, 
end  the  bubble  does  not  interfere  with 
attainment  of  the  ozone  NAAQS.  (51  FR 
43838  col.  3.) 

A  bubble  in  a  NALAD  is  approvable 
only  if  it  meets  the  following  three 
requirements  (51  FR  43839-40): 

(i)  The  baseline  must  be  calculated 
using  the  lower  of  actual.  SIP-allowable. 
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or  Reasondblv  Available  Control 
Technology  (RACT)-allowabie  values 
for  each  baseline  factor.  c[t'termine<i  as 
of  the  date  the  source  subrntttt'd  the 
bubble  application  to  the  Slate. 

(ii)  The  bubble  must  proiluce  a 
reduction  of  at  least  20%  in  the 
,  emissions  remaining  alter  application  of 
"  the  baseline  specified  above. 

(iii)  The  State  must  provide 
assurances  that  the  proposed  trade  will 
be  consistent  with  its  efforts  to  attain 
the  ambient  standard.  The  ETPS  sets  out 
five  representations  that  the  State  must 
make. 

EPA  believes  that  these  NALAD 
policy  elements  are  necessary  to  insure 
that  the  bubble  will  not  interfere  with 
attainment  as  expeditiously  as 
practicable,  as  required  under  42  US.C 
nO(a)(2]  and  7502. 

Because  the  ETPS  is  a  policy 
statement,  it  docs  not  see  out 
requirements  that  apply  with  equal  force 
in  all  circumstances.  Beyond  this,  the 
actions  proposed  in  today's  notice  are 
consistent  with  the  principles  of 
grandfathering  that  the  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  has 
applied  when  an  agency  changes  policy 
requirements,  but  seeks  to  apply  the 
former  requirements  to  certain  actions 
pending  before  the  agency  at  the  time  of 
the  pohcy  change.  Under  these 
principles,  the  agency  may  apply  the 
former  policy  when:  (i)  The  new  poHcy 
represents  an  abrupt  departure  from 
well-established  practice;  (ii)  affected 
parties  have  relied  on  the  old  policy;  (iii) 
the  new  policy  imposes  a  large  burden 
on  those  affected;  and  (iv)  there  is  no 
strong  statutory  interest  in  applying  the 
new  policy  generally-  S/frro  Club  v. 
EPA.  719  F.2d  436  (DC.  Cir.  1982).  cert, 
den.  468  US- 1204  (1984|. 

Although  Nashville  is  currently 
classified  as  a  NALAD.  EPA  is 
proposing  to  approve  the  Avco  bubble 
without  requiring  the  Slate  to  provide 
the  assurance  found  in  the  ETTO  that  are 
generally  applicable  to  bubblf?s  m  areas 
classified  as  a  NAL/\D  ThiS  result  is 
consistent  with  both  (i|  the  notion  that 
the  ETPS  does  not  set  out  inflexible 
requiremenls:  and  (ii)  grandfathehng 
principles.  Specifically.  EPA  believes 
that  because  Avco  and  the  source 
initiated  discussions  with  EPA 
concerning  the  bubble  before  the  area's 
conversion  to  a  NALAD  came  clearly 
into  the  picture,  and  because  the  bubble 
was  submitted  before  EPA  furmalty 
issued  the  SIP  call,  it  is  fair  to  conclude 
that  the  State  and  Avco  relied  on  the 
area's  classification  as  a  NAWAD.  and 
that  the  conversion  lo  a  NALAD 
represented  a  significant  change. 
Further,  the  fact  that  the  bubble  employs 
the  lower  of  actual,  SlP-allowable  or 


RACT-allowable  Imseline.  with  20% 
progress,  adequately  protects  the 
statutory  requirement  that  the  bubble 
ni  t  mtL-rffre  with  attainment  ns 
txpi-ditiously  as  practicable;  as  a  result, 
state  assurances  are  not  as  essential  as 
they  would  be  if  the  bubble  did  not  meet 
the  strict  baseline  and  progress  tests. 
Since  requiring  the  State  assurances 
would  impose  some  burden  on  the  Slate, 
and  because  the  statutory  interest  is 
protected  by  virtue  of  the  bubble's 
satisfaction  of  the  baseline  and  progress 
requireinents.  EPA  believes  it 
appropriate  not  to  apply  the  State 
assurances  requirement  to  the  Avco 
bubble. 

The  provisions  of  the  bubble 
described  above  are  incorporated  in  a 
certificate  of  alternate  control  and  in 
operating  permits  issued  and 
enforceable  by  the  Metropobtan  Health 
Department.  The  cerliftcale  and  permits 
include  recordkeeping  requirements 
based  on  the  averaging  period  over 
which  the  bubble  operates  so  that 
compliance  may  be  easily  determined. 
Because  these  instruments  are  being 
made  pari  of  the  Tennessee  SIP.  they 
will  be  federally  enforceable.  Therefore, 
the  enforceability  requirement  is  met. 

Because  the  bubble  is  being  federally 
appi^ved  as  a  source-specific  SIP 
revision,  the  reduction  is  considered  to 
be  permanent. 

The  reduction  is  quantifiable.  Daily 
actual  emissions  after  the  bubble  will  be 
calculated  every  day  and  these 
calculations  will  be  based  on  actual 
coating  usage  and  the  actual  VOC 
content  of  the  coatings.  Daily  allowable 
emissions  will  also  be  calcuLted  every 
day  and  these  calculations  will  be  based 
on  actual  coating  usa^  and  the 
allowable  VOC  content  of  the  coalings. 
Actual  and  allowable  emissions  before 
the  bubble  were  calculated  using  data 
on  actual  coaling  usage  and  the  actu.il 
and  allowable  VOC  content  of  the 
coatmgs,  respectively.  Therefore,  the 
emissions  before  and  after  the  bubble, 
as  well  as  the  reduction  may  be  readily 
calculated  and  thus  the  bubble  meets 
the  criteria  for  being  quantifiable. 

For  a  more  detailed  discussion,  please 
refer  lo  the  Technical  Support  Document 
which  is  available  at  the  EPA  Re^^on  IV 
office. 

Proposed  Action 

The  Avco  bubble  is  consistent  with 
FJ-A's  ETPS.  Therefore.  EPA  is  today 
proposing  lo  approve  this  revision  to  the 
Nashville  and  Davidson  County  portion 
of  the  Tennessee  SIP. 

The  public  is  invited  to  participate  in 
this  rulemaking  by  submitting  comments 
on  the  proposed  action. 


Under  5  U.SC.  5605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709), 

The  office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requiremenls  of  section  3  of  Executive 
Order  12291. 

UsI  of  Subjects  in  40  CFR  Part  S2 

Air  pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  L'  S.C.  7401-7W2 

Date:  March  14. 1988. 
Lm  a.  DeHlhns.  Ill, 
Aclin^  Rn^iu,-ial  Adminisifator. 
|FR  Doc  fia-20325  Filed  0-7.«a:  8:45  un| 
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40  CFR  Part  52 

|A-t-Fm.-3443-5: 

Appfoval  and  Promirigatton  of  Air 
Quatity  Implement  a  tton  Plans; 
Massachusetts;  Reasonably  Available 
Control  Technology  For  Starcratt 
Sailboat  Products,  Inc. 

agency:  Envu'onmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  lo  approve 
a  proposed  State  Implementation  Plan 
ISIP]  revision  submitted  by  the 
Commonwealth  of  Massachusetts.  This 
revision  establishes  and  requires  the  use 
of  reasonably  available  control 
technology  (RACT)  to  control  volatile 
organic  compound  (VOC)  emissions 
from  Starcroft  Sailboat  Products,  inc. 
(Starcraft)  in  Fall  River,  Massachusetts. 
The  intended  effect  of  this  action  is  lo 
propose  approval  of  a  source  specific 
RACT  determination  mad*;  by  the 
Commonwealth  of  Massachusetts  in 
accordance  with  commitments  of  its 
approved  1982  ozone  attainment  plan. 
This  action  Is  being  taken  under  Section 
no  of  the  Clean  Air  Act. 
DATES:  Comments  must  be  received  on 
or  before  October  11. 19ea 
AOODE8SES:  Comments  may  be  mailed 
to  Louis  F.  Gitto.  Director.  Air 
Management  Division.  Room  2313.  II-IC 
Federal  Bldg..  Boston.  MA  02203.  Copies 
of  the  State  submittal  and  EPA's 
technical  support  document  are 
available  for  public  inspection  during 
format  business  hours  al  the 
Environmental  Protection  Agencv.  Room 
2313.  )FK  Federal  Bldg.,  Boston.  MA 
02203  and  the  Department  of 
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Environmental  Quality  Engineering. 
Division  of  Air  Quality  Control.  One 
Winter  Street.  8th  floor.  Boston.  MA 
02108. 

FOR  FURTHER  INFORMATION  CONTACT: 

I^renzo  Thantu.  (617)  505-3250;  FTs 
835-3250, 

SUf>PL£MENTARY  INFORMATION:  EPA 
approved  Regulation  310  CMR  7.18(17). 
"Reasonably  Available  Control 
Technologv  (RACT)."  on  November  9. 
1983  (48  FR  51480)  as  part  of  the 
Commonwealth  of  Massachusetts  1982 
ozone  attainment  plan.  This  regulation 
requires  the  Commonwealth  of 
Massachusetts  Department  of 
Environmental  Quality  Engineering 
(DEQE)  to  determine  and  impose  RACT 
on  all  stationary  sources  with  the 
potential  to  emit  one  hundred  tons  per 
year  (TPY)  or  more  of  VOCs  Ihal  are  not 
already  subject  to  RACT  under 
Massachusetts'  regulations  developed 
pursuant  to  the  EPA  Control  Techniques 
Guideline  (CTG)  documents.  In  a 
November  17. 1982  letter  to  EPA.  the 
DEQE  committed  lo  submit  each  of  the 
individual  RACT  determinations  lo  EPA 
for  incorporation  into  the  Massachusetts 
SIP.  On  November  9. 1983.  EPA  codified 
at  40  CFR  52,1123  that  the  DEQE  must 
submit  each  RACT  determination  made 
under  310  CMR  7.18(17)  to  EPA  as  a  SIP 
revision  in  order  lo  incorporate  the 
limitations  into  the  SIP.  EPA's  rationale 
for  requiring  the  DEQE  to  submit  each 
RACT  determination  as  a  single  source 
SIP  revision  is  that  emission  limits  and 
reduction  mea.sures  imposed  by  slates 
on  existing  stationary  sources  in 
nunattainment  areas  do  not  constitute 
RACT  unless  and  until  EPA  approves 
them  as  RACT  via  rulemaking. 

Starcraft  Sailboat  Products.  Inc.  in 
Fall  River.  Massachusetts  is  a  non-CTG 
VOC  source  subject  to  RACT  under 
Massachusetts'  Regulation  310  CMR 
7.18(17).  On  March  25  and  fune  30. 1987. 
EPA  received  a  proposed  SIP  revision 
from  the  MassachuseUs  DEQE.  This 
revision  includes  the  DEQE's  proposed 
Plan  Approval.  Slate  Order  SM-85-171- 
IF,  issued  under  310  CMR  718(17)  to 
Starcraft  on  October  14. 1986.  This 
proposed  Plan  Approval  imposes  RACT 
for  Slarcraft's  non-CTG  processes  and 
specifies  a  January  1. 1986  compliance 
date.  Although  the  proposed  Plan 
Approval  issued  by  the  DEQE  is 
currently  fully  enforceable  by  that 
agency  under  State  law,  the  formal  SIP 
revision  submitted  by  the  DEQE  to  EPA 
must  consist  of  the  Plan  Approval 
amended  as  specified  by  this  notice 
before  EPA  will  undertake  final 
rulemaking  approving  it  as  RACT  and 
incorporating  it  into  the  SIP. 


Summary  of  RACT  Detenmination 

Starcraft  has  three  production 
processes  thai  emit  VOCs  al  its  Fall 
River  facility.  The  three  production 
processes  are  fiberglass  boat 
fabrication,  cleanup  operations,  and 
mi.scel)aneous  operations.  The  fiberglass 
boat  fabrication  and  clean-up  operations 
are  the  two  major  sources  of  VOC 
emissions.  The  miscellaneous 
operations,  on  the  contrary,  emit  very 
small  amounts  of  VOCs  such  that  their 
overall  contribution  to  total  plantwide 
emissions  is  considered  negligible 
(approximately  one  TPY  in  relation  to 
total  plant-wide  emissions  of  344  TPY). 
As  staled  above,  on  March  25  and  June 
30.  1987,  the  DEQE  submiltcd  Stale 
Order  SM-e5-171-IF  as  a  proposed  Plan 
Approval  for  Starcraft.  That  proposed 
Plan  Approval  imposes  requirements  on 
Starcraft  which  the  DEQE  has 
determined  to  constitute  RACT  to 
reduce  VOC  emissions.  The 
requiremenls  of  the  proposed  Plan 
Approval  are  summarized  below: 

Work  Practicos 

a.  Starcraft  is  required  to  reduce  the 
number  of  containers  of  miscellaneous 
cleaning  solvent  (acetone)  used  and  lo 
allocate  them  to  specific  work  areas. 

b.  Starcraft  is  required  to  utilize 
cleaning  solvent  containers  with  lids  to 
prevent  evaporation  when  not  in  use. 

c.  Starcraft  is  required  lo  restrict  the 
allocation  of  the  cleaning  solvent  and  lu 
track  its  use  with  accounting  logs  and 
usage  balance  sheets. 

d.  Starcraft  is  required  lo  perform 
daily  maintenance  on  its  resin  and  gel 
coaling  equipment. 

e.  Starcraft  is  required  to  reuse  some 
spent  cleaning  solvent  for  equipment 
cleaning  versus  using  virgin  solvent, 

f.  Starcraft  is  required  lo  train  its 
employees  with  an  emphasis  on 
acceptable  laminating  (lay-up) 
techniques  and  procedures. 

g.  Starcraft  is  required  lo  adopi 
management  policies  which  encourage 
employes  lo  suggest  ideas  and  methods 
to  reduce  VOC  emission  through 
improved  manufacturing  techniques 
and/or  cleaning  solvent  substitutions. 

h.  Starcraft  is  required  to  make  gloves 
available  for  employee  hand  protection 
thereby  reducing  the  use  of  solvent  for 
hand  cleaning  between  resin 
applications. 

Solvent  Reclamation 

Starcraft  is  required  to  recover  on-sile 
spent  cleaning  solvent  (acetone)  through 
dis  I  illation. 


Styrcnc  Supprvssod  Resins 

Starcraft  is  required  to  use  suppressed 
as  opposed  lo  nonsuppressed  laminating 
resins  thereby  achieving  emission 
reductions  of  slyrene  from  laminating 
operalings. 

Cleaning  Solvent  Substitutions 

Starcraft  is  required  lo  continue 
research  into  the  use  of  reduced  or  non- 
VOC  cleaning  materials  for  certain 
a  ppb  coitions. 

As  a  result  of  these  VOC  emission 
reduction  measures  (excluding  the 
reduction  associated  with  the  use  of 
slyrene  suppressed  resin)  imposed  in  the 
proposed  Plan  Approval.  Starcraft  will 
achieve  a  plantwide  emission  reduction 
of  approximately  22  percent,  when  1979 
baseline  emission  levels  are  compared 
with  emission  levels  after  control 
(RACT).  The  VOC  emission  reduction 
resulting  from  the  Slarcraft's  use  of  the 
slyrene  suppressed  resin  versus 
nonsuppressed  was  not  accounted  for  in 
calculating  the  22  percent  reduction  due 
to  the  implementation  of  RACT  as 
Starcraft  has  been  using  this  type  of 
laminating  resin  since  prior  to  the  1979 
baseline  year. 

In  addition  lo  the  above  individual 
VOC  emission  reduction  measures 
which  the  DEQE  has  determined  lo 
constitute  RACT,  the  proposed  Plan 
Approval  also  requires  Starcraft  lo  meet 
the  emission  rales  expressed  in  pounds 
of  VOC  emitted  per  unit  boat  model 
produced.  These  emission  rates  are 
imposed  as  additional  requirements  on 
Slarcraft  to  assure  that  the  VOC 
emission  reductions  resulting  from  the 
continuous  compliance  with  the  RACT 
measures  as  staled  above  are 
permaneni-  The  final  compliance  date 
contained  in  the  proposed  Plan 
Approval  is  lanuary  t.  19B6.  T^ese 
emission  rates  are  specified  in  the 
proposed  Plan  Approval  for  each  of 
Slarcraft's  twelve  boat  models  as  shown 
below: 

RACT  Emission  Rates  (Pounds  VOC/ 
Unit  Boat  Model  Produced) 


Boai  model 

perurMboal 

model 

643 

1 

73  03 

nay  <;#l*f» 

B2  4 

997 

272 

204  S4 

■w         , 

336  72 

:t^ 

40-     

470  76 

MOM 
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W  '  ■  ■  ■-     S'Hrrrari  is  complying  with 
Ihe  iiLiu'.i;  »;nuasian  hmilations  will  be 
determined  in  accordance  with  records 
of  VOC  usage  which  i(  is  required  to 
mainlain.  In  order  to  assure  that 
Slarcraft  is  adhering  to  the  emission 
rates  for  each  boat  model  that  is 
produced.  Starcraft  is  required  to 
maintain  and  update  daily  records  of 
material  usage  and  VOC  release  to  the 
ambient  air.  and  of  the  weekly  number 
of  boats  molded.  The  log  must  indude 
daily  usage  of  (a)  gelcoat.  (b)  laminating 
resin,  and  (c)  cleanmg  solvent. 

In  addition.  Starcraft  is  required  to 
track  and  reporl  aimually  to  the  OEQE 
small  usage  items  which  enut  VOCa  but 
in  a  very  small  amount  (approxiroalely 
one  ton  per  year|. 

EPA  has  reviewed  the  proposed  Plan 
Approval  and  supportuig  documents 
submitted  as  a  SIP  revision  for  parallel- 
processing  and  generally  concurs  witht 
the  UEQE's  RACTdetefmination.  For 
more  details  on  EPA's  review  and 
justification  of  Starcruft's  RAtTT 
determination,  see  the  Technical 
Support  Document  available  at  the  EPA 
Regional  Office  listed  m  the  adoaesscs 
section  of  this  notice.  However,  the 
proposed  Plan  Approval  itself  must  be 
amended  as  explained  below  before 
EPA  will  conduct  final  rulemaking  to 
approve  and  incorporate  it  into  the  SIP- 

The  proposed  Plan  Approval  specines 
various  VOC  emission  reduction 
measures  (summarized  above)  in  the 
areas  of  work  practices,  solvent 
reclamation,  styrene  suppressed  resms. 
and  cleaning  solvent  substitution  for 
fiberglass  boat  fabrication,  clean-up 
operations,  and  miscellaneous 
operations.  These  RACT  requirements, 
as  currently  written  in  the  proposed 
Plan  Approval,  in  general  are  not  clearly 
enforceable  and  the  emission  reductions 
calculated  lo  result  from  their 
implementation,  therefore,  may  not 
occur. 

EPA  is  proposing  to  approve  the 
Commonwealth  of  Massachusetts' 
proposed  Plan  Approval  (ORDER  SM- 
85-171-IF]  as  RACT  for  Starcraft. 
However,  before  EPA  will  conduct  final 
rulemaking  approving  this  Plan 
Approval  as  a  SIP  revision,  the  DEQE 
must  add  the  requirements  listed  below 
to  clarify  the  RACT  emission  reduction 
measures  and  to  make  them  more 
enforceable.  The  DEQE  must  also 
specify  the  final  compliance  date  of 
January  1. 1986  for  the  following 
requirements. 

Regulation  310  CMR  7.18^17)  requires 
subject  stationary  sources  to 
demonstrate  compliance  with  RACT  as 
expeditiously  as  practicable  no  later 
than  December  31.  1986. 


Work  Practices 

(1)  The  final  Plan  Approval  must 
contain  a  requirement  that  all 
employees  wear  gloves  when  contacting 
laminating  resins. 

(2)  The  final  Plan  Approval  must 
specify  that  all  cleaning  solvent 
containers'  lids  are  closed  at  all  times 

'  except  when  an  item  is  being  entered 
into  or  removed. 

Solvent  Reclamation 

The  final  Plan  Approval  must  require 
Starcraft  to  operate  its  in-house  solvent 
recovery  system  which  is  used  to 
reclaim  waste  organic  clearing  solvent, 
and  must  include  specific  operating 
requirements  for  the  solvent  recovery 
system.  First,  the  final  Plan  Approval 
must  specify  a  maximum  weight 
percentage  of  VOC  content  to  be  met  on 
a  continuous  basis  for  the  solvent 
recovery  system's  residues.  This 
maximum  VOC  content  by  weight 
should  be  initially  established  using  the 
solvent  recovery  system's  design 
specifications  and  the  reduction  in  VOC 
emissions  accounted  for  during  RACT 
implementation.  In  addition,  the  final 
Plan  Approval  must  also  specify,  at 
minimum,  one  of  the  following 
limitations  for  the  solvent  recovery 
system  in  accordance  with  its  design 
specifications:  (1)  A  maximum 
concentration  of  outlet  VOCs  from  the 
condenser's  vent  (i.e.,  in  parts  per 
million  by  volume  of  VOCs|  not  to  be 
exceeded.  (2)  a  maximum  temperature  of 
the  condensor's  vent  not  to  be  exceeded, 
or  (3)  a  maximum  temperature  of  the 
condensor's  coolant  not  to  be  exceeded. 
This  will  assure  that  the  solvent 
recovery  system  is  operating  as 
intended  and  designed,  Finally,  the  Plan 
Approval  must  require  that  the  waste 
organic  cleaning  solvent  (before  being 
recovered)  and  the  solvent  recovery 
system's  residues  (before  being  sent  out 
as  a  waste  product)  must  be  stored  in 
closed  containers  lo  prevent 
evaporation. 

Fiberglass  Fabrication 

The  final  Plan  Approval  must  specify 
a  maximum  styrene  monomer  content  to 
be  met  on  a  continuous  basis  for  the 
gelcoat  resins  and  styrene  suppressed 
laminating  resins,  and  require  Starcraft 
to  use  only  these  two  types  of  gelcoat 
and  styrene  suppressed  laminating 
resins.  In  addition,  the  final  Plan 
Approval  must  specify  a  maximum  VOC 
content  for  the  resin  catalyst  used  and  a 
maximum  feed  ratio  of  gelcoat  catalyst 
to  fiberglass  resin  for  the  application 
equipment.  The  Plan  Approval  must 
require  that  these  emission  limitations 
be  met  on  a  continuous  basis. 


Cleaning  Solvent  Substitutions 

The  final  Plan  Approval  must  specify 
what  portion  of  the  solvent  cleaning. 
e.g..  of  brushes,  rollers,  spray  guns. 
hands,  etc.  is  done  with  the  newly 
introduced  VOC-reducled  or  non-VOC 
cleaning  solvent.  The  final  Plan 
Approval  must  require  Starcraft  lo  use 
only  this  water-based  cleaning  solvent 
in  designated  areas  where  reduction  in 
VOC  emissions  from  its  use  were 
accounted  for  during  RACT 
implementation.  In  addition,  the  final 
Plan  Approval  must  specify  for  each 
cleaning  solvent:  the  name,  an  emission 
rate  in  pounds  of  VOC  per  gallon  of 
cleaning  solvent  to  be  met  on  a 
continuous  basis,  designated  arefl(s)  for 
its  application,  and  a  daily  maximum 
consumption  in  gallons  of  VOC  per  day. 

Once  EPA  approves  the  Plan 
Approval,  any  amendment  lo  it  must  be 
submitted  by'the  DEQE  as  a  SIP 
revision. 

Today's  Action 

In  order  for  EPA  to  take  final  action 
approving  the  DEQE's  Plan  Approval  fur 
Starcraft.  that  Plan  Approval  must  be 
amended  to  include  the  requirements 
oullmed  in  this  notice.  The  Plan 
Approval  must  specify  the  final 
compliance  date  of  January  1.  19B6  for 
uU  of  its  requirements. 

If  die  DEQE's  final  Plan  Approval 
does  not  incorporate  the  requirements 
outlined  in  this  notice  to  clearly  define 
Starcrafl's  RACI  VOC  emission 
reduction  measures  and  insure  their 
enforceabdity.  EI'A  will  withdraw  this 
proposed  action  to  approve  it  and 
publish  an  action  proposing  to 
disapprove  Starcraft's  Plan  Approval. 

EPA  is  soliciting  public  comments  on 
issues  discussed  in  this  notice.  These 
comments  will  be  considered  before 
taking  final  action  Intere-sted  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  address  above. 

This  revision  is  being  proposed  under 
a  procedure  called  "parallel  processing" 
(47  FR  27073).  If  the  proposed  revision  is 
substantially  changed,  in  ureas  other 
than  those  required  in  this  notice.  EPA 
will  evaluate  those  changes  and  may 
publish  a  revised  NPR.  If  no  substantial 
changes  are  made  other  than  those 
areas  cited  in  this  notice.  EPA  will 
publish  a  Final  Rulemaking  Notice  on 
the  revision.  The  final  rulemaking  action 
by  EPA  will  occur  only  after  the  final 
Plan  Approval  for  Starcraft  has  been 
issued  by  the  DEQE  and  has  been 
formally  submitted  to  EPA  for 
Incorporation  into  the  SIP. 
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Proposed  Action 

EPA  is  proposing  lo  approve 
Commonwealth  of  Massachusetts' 
ORDER  SM-e5-l71-!F.  a  proposed  Plan 
Approval,  as  a  revision  to  the 
Massachusetts  SIP  with  the 
understanding  that  the  DEQE  will  revise 
the  proposed  Plan  Approval  as  outlined 
in  this  notice  prior  to  its  formal 
submittal  to  EPA  for  incorporation  into 
the  SIP 

Under  5  U.S.C.  60S(b).  I  ceriify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

The  Administrator's  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  sections  110(a)(2)(A)- 
(K\  and  110(a)(3)  of  the  Clean  Air  Act.  as 
amended,  and  EPA  regulations  in  40 
CFRPartSl. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone. 
Hydrocarbons,  Intergovernmental 
relations.  Reporiing  and  recordkeeping 
requirements. 

Authority:  42  US  C.  7401-7M2. 

Dale  December  22, 19fl7. 
Mtch«el  R.  DeUnd. 
fipsional  Administrator.  Region  I. 

lEdilorUI  note:  This  dncumenl  was 
received  ai  ihe  Office  of  the  Federal  Register 
on  S«?ptember  2. 198a| 
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40  CFR  Part  81 

IFRL-3443-11 

Designation  of  Areas  tor  Air  Quality 
Planning  Purposes,  Attainment  Status 
Designations;  Wisconsin 

AGENCY:  U  S.  Environmental  Protection 
.■\>4.-nLy  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  USEPA  is  proposing  to 
ilisdpprove  a  request  from  the  State  of 
Wisconsin  to  revise  the  attainment 
status  designations,  at  40  Code  of 
Federal  Regulations  (CFR)  81.350.  for  a 
sub-city  primary  nonattainment  area  of 
Green  Bay,  Wisconsin,  which  is  in 
Drown  County,  from  primary 
nonattainment  to  attainment  relative  to 
the  sulfur  dioxide  (SOi)  National 
Ambient  Air  Quality  Standard 
(.MAAQS).  The  intent  of  this  proposed 
notice  is  to  discuss  the  results  of 


USEPA's  review  of  the  Wisconsin 
Department  of  Natural  Resources 
(WT)NR)  redesignation  request  and  to 
provide  an  opportunity  for  the  public  to 
comment.  Under  the  Clean  Air  Act 
(CAA).  designations  can  be  changed  if 
sufficient  data  are  available  to  warrant 
such  a  change. 

USEPA  is  proposing  to  disapprove  a 
sub-city  primar>'  nonattainment  area  of 
Green  Bay  redesignation  request 
because  the  WDNR  failed  to  provide 
any  evidence  that  (1)  the  necessary 
stack  modifications  at  three  sources 
have  been  completed,  and  that  (2)  all 
sources  are  in  compliance  with  the 
emission  limits  in  the  State  rule.  Thus, 
the  requirements  in  USEPA's  April  21. 
1983.  redesignation  policy  entitled 
"Section  107  Designation  Policy 
Summary"  from  Sheldon  Meyers, 
Director.  Office  of  Air  Quality  Planning 
and  Standards,  have  not  been  met. 
DATE:  Comments  on  this  redesignation 
request  and  on  the  USEPA's  proposed 
disapproval  action  must  be  received  by 
October  11. 1988. 

ADDRESSES:  Copies  of  the  redesignation 
request,  technical  support  documents 
and  the  supporting  air  quality  data  are 
available  at  the  following  addresses: 
U.D.  EnWronmental  Protection  Agency. 

Region  V,  Air  Programs  Branch,  230  S. 

Dearborn  Street,  Chicago.  Illinois 

60604 
Wisconsin  Department  of  Natural 

Resources.  Bureau  of  Air 

Management.  101  South  Webster. 

Green  Bay,  Wisconsin  53707 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gulczian,  Chief,  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26).  U.S.  Environmental 
Protection  Agency,  Region  V.  230  South 
Dearborn  Street,  Chicago,  Illinois  60604 
FOR  FURTHER  INFORMATION  CONTACT: 
L'yliiine  E.  McMahan,  Air  and  Radiation 
Branch  (5AR-2B).  Environmental 
Protection  Agency.  Region  V.  230  South 
Dearborn  Street.  Chicago.  Illinois  60604, 
(312)8a6-0')31. 

SUPPLEMENTARY  INFORMATION:  Under 
section  107(d)  of  the  CAA.  the 
Administrator  of  USEPA  has 
promulgated  the  NAAQS  attainment 
status  for  all  areas  within  each  State. 
For  Wisconsin,  see  43  FR  8962  (March  3. 
1978).  43  FR  45993  (October  5.  1978),  and 
40  CFR  B1.350.  These  area  designations 
are  subject  to  revision  whenever 
sufficient  data  become  available  to 
warrant  a  redesignation.  On  October  10. 
1980  (45  FR  67348).  a  sub-city  primary 
nonattainment  area  of  Green  Bay. 
Wisconsin,  was  designated  as  not 


attaining  the  SOi  standard  '.  For  areas 
designated  nonattainment  for  SO;,  a 
revised  SOi  SIP  was  required  which 
satisfies  the  requirements  of  section 
110(a)  and  Part  D  of  the  CAA  and 
provides  for  attainment  and 
maintenance  of  the  SOj  NAAQ  ^. 

Redesignation  requests  for  SO-  are 
reviewed  for  compliance  with  USEPA  s 
redesignation  policy  issued  in  the 
memorandum  from  Shellon  Meyers, 
Director  of  the  Office  of  Air  Quality 
Planning  and  Standards  (OAQPS).'on 
April  21, 1963.  entitled  "Section  107 
Designation  Policy  Summary." 

On  Mav  7. 1987.  pursuant  to  section 
107(d)l5)  of  the  CAA.  the  WDNR 
requested  that  a  sub-city  primary 
nonattainment  area  of  Green  Bay  be 
redesignated  to  attainment  of  the  SO3 
NAAQS-  In  this  policy,  there  are  five 
main  criteria  for  SOj  redesignation  from 
nonattainment,  all  of  which  must  be 
met. 

Criterion  1: 

There  must  be  evidence  of 
implementation  [i.e.,  compliance 
certifications)  of  the  USEPA  fully 
approved  control  strategy. 

On  January  23. 1984.  the  State  of 
Wisconsin  submitted  a  revised  SOi 
State  Implementation  Plan  (SIP)  for 
sources  in  Green  Bay  and  DePere.  Based 
on  USEPA's  review  of  the  technical 
support  materials.  USEPA  expected  to 
propose  approval  of  this  revised  plan.  In 
its  submittal.  Wisconsin  stated  that  all 
sources  '"  '  '  came  into  compliance  in 
November  1985  ■  '   '".  but  provided  no 
information  to  support  this  statement. 
Wisconsin  did  provide  copies  of  each 
company's  compliance  plans,  which 
were  developed  to  ensure  thut  the 
sources  were  complying  with  the  limits 
in  the  State  rule. 

USEPA  will  propose  rulemaking  on 
the  revised  SOi  State  plan  for  Green  Bay 
in  a  separate  notice.  Final  redesignation 
cannot  occur  until  final  approval  of  the 
revised  SIP.  However,  the  State  has 
failed  to  provide  recent  evidence  that 


'  Brawn  Counl>-  Thv  Crccn  B^y  sub-city  priradr> 
nonuiltiinntenl  »n!Ji  df-fined  a»  fDllows: 

North'  Crcrn  Bay. 

Wf&l-  W  Maaon  Si  and  A&hl»nd  Ave.,  along 
Antitiind  norU)  to  Mdlticr  St..  Wear  Crocker  St. 
itonli  on  CriKiker  St.  to  Bylsby  ST..  then  lo  Grent 
Bay. 

South:  W.  Mason  St  and  Ashland  Avf_,  east  lonf; 
Mdson  lo  Irwin  Avp 

East:  W.  Mason  Si  and  IrH'in  A\'c..  along  trwin 
Ave.  norlh  lo  Green  Bay 

Remainder  of  corporalc  limils  of  Cret- n  Bay: 
Cannol  t>c  claUified. 

RemAlndcr  of  Brown  County:  Belter  thun  nNlionitl 
slandard. 

■  USKPA  ti  proposing  action  la  approve  Grt-en 
Bay's  SO;  SIP  in  a  scpamie  Federal  Register  notice. 
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demonstrates  that  the  necessai^  stack 
modifications  at  WPS-Pulllam.  Green 
Bay  Packaging,  and  N'icolet  Paper,  have 
been  completed  and  that  current 
emissions  at  ai!  sources  do  not  exceed 
the  emission  limitations  m  the  State 
rule.  The  compliance  plans  merely 
establish  recordkeepin>2  and  reporting 
requirements  between  the  Stale  and 
each  company  The  SiP  mui*t  include  as 
the  compliance  lest  method  a  stack  lest 
for  all  companies,  in  addition  to 
containing  specific  recordkeeping  and 
reporting  requirements  for  P&G  Fox 
River,  Green  Bay  Packaging,  and  James 
River.  This  type  of  data  was  not 
submitted  by  the  State  to  support  the 
redesignation  request. 

Criterion  2 

The  most  recent  eight  consecutive 
quarters  of  quality-assured, 
representative  {i.e..  reflects  maximum, 
worst-case  impacts  under  maximum 
allowable  source  Operation)  air  quality 
data  must  show  no  violations  of  the 
applicable  National  Ambient  Air 
Quality  Standards  (N.AAQS). 

WD.NR  submitted  ambient  data 
Loliected  at  nine  different  locations 
during  the  period  1979-1986.  A  map  of 
the  monitoring  locations  is  presented  in 
Figure  1  of  the  May  1,  1987.  State's 
submittal.  A  copy  of  the  data  is 
presented  in  Table  \  of  the  May  1,  1987. 
Stale's  submittal.  (.Note,  no  more  than 
five  monitors  operated  during  any  given 
year  Currently,  there  are  four  monitors 
in  operation.)  The  monitored  data  show 
no  violations  of  the  NAAQS  during  1985 
and  1986.  the  most  recent  3  calendar 
years  of  available  data. 

USEPA  has  determined  that  the 
existence  of  no  monitored  violations 
during  the  most  recent  2  calendar  years 
satisfies  the  ambient  data  requirement. 

Criterion  3 

There  must  be  a  reference  modeled 
attainment  demonstration  at  the  USEPA 
approved  emission  limits. 

The  WDN'R  submitted  a  dispersion 
modeling  analysis  consistent  with  the 
modeling  guidelines  in  effect  at  thai  time 
it  was  performed  by  the  Stale  to  support 
the  revised  emission  limitations. 

L'SEPA  recognizes  the  modeling  done 
to  develop  the  revised  emission 
limitations  as  being  acceptable  to 
support  the  redesignation.  The  modeling 
used  in  the  demonstration  supporting 
the  emission  limits  is  based  on  the 
modeling  guideline  in  place  at  the  time 
the  analysis  was  performed  (i.e.. 
USEPA's  1978  and  1981  modeling 
guidelines).  Since  that  time,  a  revised 
modeling  guideline  has  been 
promulgated  (September  9.  1986). 
Because  the  modeling  was  completed 


prior  to  publication  of  the  revised 
guideline,  however,  USEPA  accepts  the 
analysis  as  it  stands. 

Criterion  4 

The  redesignation  must  not  result  in  a 
relaxation  in  the  STP  unless  the  Slate 
demonstrates  that  the  NAAQS  are  still 
assured  with  the  relaxation. 

The  WDNR  redesignation  request  will 
not  result  in  any  change  in  emission 
limitations.  Therefore.  USEPA  has 
determined  that  this  criterion  is  met. 

Criterion  5 

The  redesignation  must  be  consistent 
with  USEPA's  GEP  Stack  Height 
Regulations  (50  FR  27892). 

Tlie  Slate  rule  requires  stack  height 
increases  and/or  combined  stack  gases 
at  P&G  Fox  River.  WPS-PuIham.  Green 
Bay  Packaging.  Nicolet  Paper,  and  Fort 
ffoward.  Each  company  submitted 
information  to  support  the  slack  credits 
assumed  in  the  modeled  attainment 
demonstration,  as  discussed  in  "Green 
Bay,  Wisconsin  SOi  SIP",  October  28, 
1987.  USEPA  has  determined  that  the 
stack  credits  in  the  Green  Bay  plan  are 
consistent  with  the  GEP  Stack  Height 
Regulations.  (USEPA's  review  ill  be 
addressed  in  a  separate  Federal  Register 
notice  on  the  SOi  SIP  for  Green  Bay.) 

Conclusion 

USEPA  IS  proposing  to  disapprove  the 
redesignation  request  for  a  sub-city  area 
primary  nonattainment  area  of  Green 
Bay,  Wisconsin,  for  SOi.  The  WDNR 
failed  to  comply  with  Criterion  1.  which 
required  evidence  of  implementation 
(i.e.,  compliance  certifications)  of  the 
USEPA  fully  approved  control  strategy. 

All  interested  persons  are  invited  lo 
submit  written  comments  on  the 
proposed  redesignation.  Written 
comments  received  by  the  date  specified 
above  will  be  considered  in  determining 
whether  USEPA  will  approve  the 
redesignation.  After  review  of  all 
comments  submitted,  the  Administrator 
of  USEPA  will  publish  in  the  Federal 
Register  the  Agency's  final  action  on  the 
redesignation. 

Under  5  U.S.C.  605(b),  I  ceriify  thai 
this  disapproval  of  a  proposed 
redesignation  request  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  applies  only  to  a  sub-clly 
area  of  Green  Bay,  Wisconsin,  and 
imposes  no  new  requirements  on 
anyone. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 


List  of  Subjects  in  40  CFR  Pari  Bl 

Air  pollution  control.  National  Parks. 
Wilderness  areas. 

Authority:  42  U  S  C  7401-7641 

Daled.  UetL»nibpr  29.  1987, 
Prank  M.  Covingtim. 
Acting  Regional  Adrnmistrator. 
(Edilorial  note:  This  document  wu«  received 
at  the  Office  of  the  Federal  Register  on 
September  2. 1968.) 
|FR  Doc.  8&-20324  Filed  g-7'-BS:  B:45  ami 
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40  CFR  Part  180 

|PP  7E3543/P459:  FRL- 3445-9! 

Pesticide  Tolerance  for  Carbaryl 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  This  document  proposes  that 
a  tolerance  be  established  for  residues 
of  the  insecticide  carbaryl  in  or  on  the 
raw  agricultural  commodity  fresh  dill. 
The  proposed  regulation  to  establish  a 
maximum  permissible  level  for  residues 
of  the  insecticide  in  or  on  the  commodity 
was  requested  in  a  petition  submitted  by 
the  Interregional  Research  Project  No.  4 
(IR-4)  in  support  of  regional  registration. 

date:  Comments,  identified  by  the 
document  control  number.  [PP  7E3543/ 
P459].  must  be  received  on  or  before 
October  11. 1988. 
ADDRESS:  By  mail,  submit  written 
comments  to: 

Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs.  Environmental  Proleclion 
Agency.  401  M  Street  SW.. 
Washington.  DC  20460 
In  person,  bring  comments  to:  Rm.  246. 
CM  W2. 1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202 
Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  mari(ing  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBl).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Pari  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  6  a.m.  to  4  p.m.. 
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Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  COHTACT. 

By  mail: 

Hoyt  Jamerson.  Emergency  Response 

and  Minor  Use  Section  (TS-767C]. 

Registration  Division.  Environmental 

Protection  Agency.  401  M  Street  SW.. 

Washington,  DC  20460 
Office  location  and  telephone  number 

Rm.  710C.  CM  a-2. 1921  Jefferson 

Davis  Highway,  Arlington.  VA  22202. 

(703)  557-2310. 
SUPPLEMENTARY  INFORMATION:  The 

Interregional  Research  Proiect  No.  4  (IR- 
4).  New  Jersey  Agricultural  Experiment 
Station.  PO.  Box  231.  Rutgers 
University.  New  Brunswick  NJ  08903, 
has  submitted  the  pesticide  petition 
7E3543  to  EPA  on  behalf  of  Dr.  Roberi  H. 
Kupelian,  National  Director,  IR-4 
Project,  and  the  Agricultural  Experiment 
Station  of  Florida. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  a  tolerance  for  residues 
of  the  insecticide  carbar>'l  {1-naphthyl 
/V-melhylcarbamale)  in  or  on  the  raw 
agricultural  commodity  fresh  dill  at  05 
part  per  million  (ppm):  the  petition  was 
later  amended  lo  propose  a  tolerance  of 
02  ppm. 

The  petitioner  proposed  that  use  of 
fresh  dill  be  limited  to  Florida  based  on 
the  representation  of  the  residue  data 
submitted.  Additional  residue  data  will 
be  required  lo  expand  the  area  of  usage. 
Persons  seeking  geographically  broader 
registration  should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include: 

1  A  three-generation  rat  reproduction 
study  with  a  no-observed-effect  level 
(NOEL)  of  200  milligrams  ImgJ/kilogram 
(kg)  (highest  level  fed). 

2,  A  2year  rat  feeding  study  with  a 
NOEL  of  200  ppm.  10  mg/kg.  which  was 
negative  for  oncogenic  effects  at  all 
levels  tested  (0.  50.  lOa  200.  and  400 
ppm  or  0.  2.5.  5. 10.  and  20  mg/kg). 

3.  Additionally,  10  other  studies  were 
used  to  evaluate  the  oncogenic  potential 
or  carbaryl.  No  significant  increase  in 
the  incidence  of  tumors  was  observed  in 
these  studies  at  levels  as  high  as  400 
ppm  (the  highest  level  tested).  Although 
each  study  was  found  to  contain  some 
flaws  in  scientific  design  or  reporting  of 
data,  the  Agency  believes  that  when  the 


10  studies  are  examined  collectively 
they  provide  sufficient  evidence  thai 
carbaryl  is  not  oncogenic  in 
experimental  animals  and.  therefore, 
does  not  pose  an  oncogenic  risk  lo 
humans. 

4.  Twenty-four  animal  teratology 
studies  were  used  lo  evaluate  the 
teratogenic  potential  of  carbaryl.  After 
evaluating  Ihese  studies  the  Agency  has 
concluded  that  the  available  data  do  not 
indicate  that  carbaryl  constitutes  a 
potential  human  teratogen  or 
reproductive  hazard  under  the  proper 
use  oF  Ihe  chemical. 

The  carbaryl  toxicology  data  base 
was  previously  evaluated  when  carbaryl 
was  a  candidate  for  Special  Review 
(previously  known  as  Rebutable 
Presumption  Against  Registration).  The 
Agency  published  its  determination  and 
findings  in  the  Federal  Register  of 
December  12. 1980  (45  VK  S1869).  that 
the  data  did  not  support  allegations  of 
unreasonable  adverse  effects  to  humane, 
and  therefore  a  Special  Review  was  not 
warranted.  Essentially,  the  Agency 
concluded  that  the  data  do  not  indicate 
that  carbar>'l  is  oncogenic,  teratogenic, 
or  a  reproductive  hazard  under  proper 
use.  The  Agency  is  reexamining  these 
data  as  part  of  a  final  registration 
standard  and  tolerance  reassessment 
(FRSTR)  for  carbaryl  due  in  1988. 

The  provisional  acceptable  daily 
intake  (PADI).  based  on  the  2-year  rat 
feeding  study  with  a  NOEL  of  10.0  mg/ 
kg  and  using  a  100-fold  safety  factor,  is 
calculated  to  be  0.1  mg/kg  of  body 
weight  (bw)/day.  The  anticipated 
residue  contribution  from  existing 
tolerances  is  calculated  to  be  0.009165 
mg/kg/day,  which  is  equivalent  to  9.1 
percent  of  the  ADI.  The  current  action 
will  contribute  less  than  0  000001  mg/ 
kg/day  of  residue  to  the  human  diet  (no 
apparent  increase). 

The  nature  of  the  residue  is 
adequately  understood,  and  an 
adequate  analytical  method,  gas-liquid 
chromatography,  is  available  for 
enforcement  purposes.  Analytical 
methods  for  enforcing  this  tolerance 
have  been  published  in  the  Pesticide 
Analytical  Manuel  (PAM),  Vols.  I  and  II. 
No  secondary  residues  in  meat.  milk, 
poultry,  or  eggs  are  expected  since  fresh 
dill  is  not  considered  a  livestock  feed 
commodity.  There  are  currently  no 
aclions  pending  against  the  continued 
registration  of  this  chemical. 

Based  on  the  above  hiformation 
considered  by  the  Agency,  the  tolerance 
established  by  amending" 40  CFR  180.169 
would  proiprt  the  public  health. 
Therefore,  it  is  proposed  Ihat  the 
tolerance  be  established  as  set  forth 
below. 


Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number  (PP  7E3543/P459!.  All 
written  comments  filed  in  response  lo 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  lo  4 
p.m..  Monday  through  Fnday.  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulator\'  Flexibility  Act  (Pub  L  96- 
354.  94  Stat.  1164,  5  U  S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  [413 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  IBO 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests,  Recording  and 
recordkeeping  requirements. 

Dated  August  26,  198a. 
Edwin  F.  Tinsworth. 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Part  IRO  he  amended  as  follows: 

PART180—1  AMENDED) 

1.  The  authority  citation  for  Pari  180 
continues  lo  read  as  follows: 

Authorily:  21  U  S  C  346a 

2.  Section  180.169(e}  is  amended  by 
adding  and  alphabetically  inserting  Ihe 
raw  agricultural  commodity  fresh  dill,  to 
read  as  follnw-i 

§  iao.169    Cartiaryt;  tolerances  for 

residues. 


(e)  • 
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iFR  Doc.  88-20331  Filed  9-7-88:  8:45  am| 
BlU.tNG  COM  UaO-SCKM 


40CFR  Part  180 

PP  3F2q56/P46l:  FRL-3444-1) 

Pesticide  Tolerance  For  Gtyphosate 

AGENCY:  Environmenifi!  f*ro;e:'hin 
Agency  (EPAJ. 
action:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
establish  a  tolerance  for  residues  of  the 
herbicide  gtyphosate  and  its  metabolite 
aminomelhylphosphohc  acid  (AMPA)  in 
or  on  the  raw  agricultural  commodity 
|RAC)  shellfish  at  3.0  parts  per  miltion 
(ppm).  This  proposed  regulation  was 
requested  by  the  Monsanto  Co.  and 
would  eslublish  the  maximum 
permissible  level  for  residues  of  the 
herbicide  in  or  on  shellfish. 
DATE:  Comments  must  be  received  on  or 
before  October  11. 1988. 
ADDRESS:  Submit  written  comments, 
bearing  the  identification  number  |PP 
3F2956/P4611.. 

By  mail  to:  Information  Services  Branch. 
Program  Management  and  Support 
Division  (TS-757C],  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  Street  SW.. 
Washington.  DC  20460. 
In  person,  deliver  comments  to:  Room 
246,  CM==2.  1921  [efferson  Davis 
Highway.  Arlington.  VA  22202. 
Information  submitted  and  any 
comment  concerning  this  proposed  rule 
may  be  claimed  conndential  by  marking 
any  part  or  all  of  thai  inforamtion  as 
"Confidential  Business  Information" 
(CBI].  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  wil!  be  available  for 
public  inspection  in  Rm.  246  at  the 
address  given  above,  from  B  a.m.  to  4 
p  m  ,  Monday  through  Friday,  excluding 
h'^.A  hniid-ivs. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Robert  |.  Taylor.  Product 
Manager  (PM)  25.  Registration 
Division  (TS-767C).  Office  of  Pesticide 


Programs,  Environmental  Protection 

Agency.  401  M  Street  SW., 

Washington,  DC  20460. 
Office  location  and  telephone  number 

1921  Jefferson  Davis  Highway,  Room 

245.  CM«2,  Arlington.  VA  22202. 

(7031-557-1800. 
SUPPLEMENTARY  INFORMATtON:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  October  26, 1983  (48  FR 
49543),  which  announced  that  the 
Monsanto  Co..  1101  17th  Si..  NW.. 
Washington,  DC  20036.  had  submitted  a 
pesticide  petition  (PP  3F2956)  to  EPA 
proposing  to  amend  40 CFR  180364  by 
establishing  a  tolerance  for  the 
combined  residues  of  the  herbicide 
glyphosate  [jV- 

(phosphonomethyl)glycinel  and  its 
metabolite  aminomenthylphosphoric 
acid  (AMPA)  in  or  on  the  RAC  shellfish 
at  0.25  ppm. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  petitioner  subsequently  amended 
the  petition  to  propose  the 
establishment  of  a  tolerance  for  the 
combined  residues  of  the  herbicide 
glyphosate  and  its  metabolite  AMPA  on 
the  RAC  shellfish  at  3.0  ppm.  Because 
there  is  a  potential  increase  in  risk  to 
humans  from  this  revision,  the  tolerance 
of  3.0  ppm  is  being  proposed  for  30  days 
to  allow  for  public  comment. 

The  dala  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  data  evaluated  include  a 
2-year  oncogenicity  study  in  mice  fed 
dosages  of  0.  150.  750,  and  4.500 
milligrams /kilogram/day  (mg/kg/day) 
with  a  possible  oncogenic  effect  (a  slight 
increase  in  the  incidence  of  renal 
tubular  adenomas,  a  benign  tumor  of  the 
kidney,  in  males)  at  the  highest  dose 
tested  (HDT)  of  4,500  mg/kg/day:  a 
chronic  feeding/oncogniclty  study  in 
rats  fed  dosages  of  0.  3, 10.  and  31  mg/ 
kg/day  with  no  oncogenic  effects 
observed  under  the  conditions  of  the 
study  at  dose  levels  up  to  and  including 
31  mg/kg/day  (HDT)  and  a  systemic  no- 
observed -effect  level  (.NOEL)  of  31  mg/ 
kg/day:  a  1-year  chronic  feeding  study 
in  dogs  fed  dosage  levels  of  0,  20, 100, 
and  500  mg/kg/day  with  a  NOEL  of  500 
mg/kg/day;  a  teratology  study  in  rats 
fed  dosage  levels  of  0.  300. 1.000  and 
3.5(X)  mg/kg/day  with  no  teratogenic 
effects  occurring  up  to  and  including 
3,500  mg/kg/day  (HDT).  maternal  and 
fetotoxic  NOELS  of  1.000  mg/kg/day;  a 
teratology  study  in  rabbits  fed  dosage 
levels  of  0,  75, 175,  and  350  mg/kg/day 
with  no  teratogenci  effects  occurring  up 
to  an  including  350  mg/kg/day  (HDT).  a 
maternal  NOEL  of  175  mg/kg/day,  and  a 
fetotoxic  NOEL  of  350  mg/kg/day 
(HDTl;  a  three-generation  reproduction 


study  in  rats  fed  dosage  levels  oFO,  3. 10. 
and  30  mg/kg/day  with  a  NOEL  of  10 
mg/kg/day:  a  mutagenicity  test — 
chromosomal  aberration  itt  vitro  (no 
aberrations  in  Chinese  hamster  ovary 
cells  were  caused  with  and  without  S-9 
activation):  a  mutagenicity  test — DNA 
repair  in  rat  hepatocytes  (negative):  a 
mutagenic  test — in  vivo  bone  marrow 
cytogenic  in  rats  (negative);  a 
mutagenicity  test — rec-assay  with  B. 
subti/js  (negative);  a  mutagenicity  test — 
reverse  mutation  with  S.  Typhinwrium 
(negative);  a  mutagenicity  (Ames)  test 
with  S.  typhimun'um  [negative):  and  a 
dominant  lethal  mutagenicity  (est  in 
mice  (negative). 

The  oncogenic  potential  of  glyphosate 
is  not  fully  understood.  Because  of  the 
equivocal  (uncertain)  nature  of  the 
oncogenic  response  in  mice,  the  Agency 
referred  the  issue  to  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  Science  Advisory  Panel 
(SAP)  for  a  "Weight-of-Evidence" 
classification.  After  reviewing  all 
available  evidence,  the  SAP  proposed 
that  glyphosate  be  classified  as  a  "Class 
D  Oncogen"  or  having  "inadequate 
animal  evidence  of  oncogenicity."  and 
that  there  be  a  Data  Call-In  for  further 
studies  in  rats  and/or  mice  lo  clarify 
unresolved  questions.  After  rereview  of 
all  available  information,  the  Agency 
decided  lo  classify  glyphosate  as  a 
"Class  D  Oncogen"  and  also  to  request 
a  repeat  of  the  mouse  oncogenicity 
study  in  males  only,  using  larger 
numbers  of  animals  for  each  dose  level 
lo  increase  (he  statistical  power  of  the 
bioassay.  Also,  because  of  the  large 
difference  between  the  high  dose  levels 
tested  in  the  rat  and  mouse  oncogenicity 
studies,  the  rat  oncogenicity  study  was 
reviewed.  The  rereview  indicates  that 
maximum  tolerated  dose  (MDT)  may  not 
have  been  reached  in  that  study. 
Therefore,  the  Agency  decided  to  also 
request  a  repeal  of  the  rat  oncogenicity 
study  at  doses  high  enough  lo  reach  an 
MTD.  Any  significant  new  use 
registrations  will  be  handled  on  a  case- 
by-case  basis  and  will  not  be  issued 
until  major  data  gaps  in  the  Glyphosate 
Registration  Standard  have  been  filled. 
The  Monsanto  Co.  has  been  notified  of 
these  conclusions  and  deficiencies  by 
the  Glyphosate  Registration  Standard, 
dated  June  30. 1986. 

The  accep(able  daily  intake  (ADI) 
based  on  the  three-generation  rat 
reproduction  study  (NOEL  of  10  mg/kg/ 
day)  and  using  a  hundredfold  safety 
factor  is  calculated  to  be  0.1  mg/kg/day. 
The  theoretical  maximum  residue 
contribution  (TMRC)  for  published 
tolerances  and  unpublished  but 
approved  tolerances  is  0.008339  mg/kg/ 
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day.  The  current  action  will  contribute 

0  000103  mg/kg/day  (o  the  TMRC  and 
will  increase  the  percentage  of  the  ADI 
utilized  01  percent.  Published  tolerances 
utilize  8.3  percent  of  the  ADL 

Desirable  dala  lacking  are  a  repeat  of 
the  mouse  and  rat  oncogenicity  studies. 
There  are  currently  no  actions  pending 
against  the  continued  registration  of  this 
pesticide.  No  delectable  residues  of  A'- 
nitrosoglyphosate.  a  contaminant  of 
glyphosate.  are  expected  lo  be  present 
in  the  commodities  for  which  the 
tolerance  is  sought.  This  tolerance  is 
toxicologically  supported  because  the 
total  increase  in  utilized  ADI  is  less  than 

1  percent  (0.1  percent). 

The  nature  of  the  residue  is 
adequately  understood,  and  an 
adequate  analytical  method  (gas 
chromatography  with  a  phosphorous- 
specific  flume  photometric  detector)  is 
available  for  enforcement  purposes. 
This  method  is  listed  in  the  Pesticide 
Analytical  Manual.  Vol.  II.  Since  no 
feed  items  are  involved  with  this 
petition,  there  will  be  no  problems  with 
respect  to  secondary  residues  in  meat, 
milk,  poultry,  or  eggs. 

Based  on  the  above  information 
considered  by  the  Agency,  the  tolerance 
established  by  amending  40  CFR  Part 
180  would  protect  the  public  health.  It  is 
proposed,  therefore,  that  the  tolerance 
be  established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  FIFRA.  as 
amended,  which  contains  any  of  the 
ingredients  listed  herein,  may  request 
within  30  days  after  publication  of  this 
document  in  the  Federal  Register  that 
this  rulemaking  proposal  be  referred  to 
an  Advisory  Committee  in  accordance 
with  section  408(e)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act. 

Interested  persona  are  invited  lo 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number  (PP  3F2956/P4ei).  All 
written  comments  filed  in  response  to 
this  proposed  rule  will  be  available  in 
(he  product  manager's  office, 
Registration  Division,  at  the  address 
given  above  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  sec(ion  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  9f>- 
354.  94  Stat.  1164.  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 


requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

(Sec.  406(eJ.  r>B  Slat.  514  (21  U.S  C.  346a(c)l) 
List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedures.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  AufiuBLm  1988. 
Edwin  F.  Tinswocth, 

Acting  Director.  Registration  Division,  Office 
ofppsficide  Pnygrums. 

Therefore,  it  is  proposed  that  40  CFR 
Par:  180  be  amended  as  follows: 

PART  180— (AMENDED) 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a. 

2.  In  §  180.364,  paragraph  (b)  is 
amended  by  adding  and  alphabetically 
inserting  the  lislin^  for  shellfish,  to  recid 
as  follows: 

§  180.364    QtyptTosate;  tolerances  for 
resMues. 

(b)  •  •  • 


Co'nfTicxfcti6& 

Parts  par 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Parts  13  and  14 

Changes  In  the  Import/Export  License 
Fee  and  in  the  Collection  of  Import/ 
Export  Inspection  Fees 

AGENCY:  Fish  dnd  Wildlife  Ser\'ice. 

interior. 

action:  Proposed  rule. 

SUMMAftV:  The  U.S.  Fish  and  Wildlife 
Ser\'ice  proposes  to  reduce  the  fee  that  it 
charges  for  an  import/export  license 
from  S250  per  year  to  S125  per  year.  The 
Semce  also  proposes  to  eliminate  the 
five  (5)  prepaid  shipments  allowed 
under  the  current  regulations.  Beginning 
on  the  effective  date  of  this  regulation. 
(he  Scn'ice  proposes  to  charge  a  $25 
inspection  fee  for  each  shipment 


presented  for  clearance  by  a  licensee. 
Further,  the  Service  proposes  to  change 
its  policy  for  renewing  import/export 
licenses  and  collecting  import/export 
inspection  fees.  Beginning  October  1. 
1988.  the  Service  proposes  to  no  longer 
bill  importers  and  exporters  for  renewal 
of  licenses  or  for  inspection  fees.  The 
Service  proposes  to  require  import/ 
export  licensees  lo  apply  for  renewal  lo 
the  issuing  office  at  least  30  days  before 
the  current  license  expires.  The  Service 
also  proposes  to  require  import/export 
licensees  to  pay  inspection  fees  before 
or  at  the  time  of  inspection. 
DATES:  Public  comment  must  be 
received  by  October  11. 1988. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  may  be  mailed 
to:  Director.  U.S.  Fish  and  Wildlife 
Service.  P.O.  Box  28006.  Washington,  DC 
20038-8006.  or  delivered  to  the  U.S.  Fish 
and  Wildlife  Ser\  ice,  Room  300. 
Hamilton  Building.  1375  K  Street  NW.. 
Washington,  DC.  between  the  hours  of 
8:00  a.m.  and  4:00  p.m.,  Monday  through 
Friday, 

FOR  FURTHER  INFORMATION  CONTACT; 

Thomas  L  SlnegU-r.  Spi'tidl  Agent  in 
Charge.  Branch  of  Iniestigations, 
Division  of  Law  Enforcement.  U.S.  Fish 
and  Wildlife  Service.  P.O.  Box  28006. 
Washington.  DC  20038-6006,  telephone 
(202) 343-9242. 
StiPPLEMENTARY  INFORMATION:  In  1986, 

the  Service  began  charging  import/ 
export  licensees  a  fee  fur  inspecting 
wiidhfe  shipments.  The  basic  license  fee 
was  increased  from  S25  to  S250  and  each 
licensee  was  allowed  five  (5)  prepaid 
shipments.  The  Semce  charged  a  S25 
inspection  fee  for  each  shipment  in 
excess  of  five  (5)  that  a  licensee 
imported  or  exported  during  the  license 
year. 

To  collect  these  fees,  the  Service 
developed  a  computerized  billing  system 
and  sent  monthly  bills  to  each  hcensee. 
The  Service  also  used  the  system  to  bill 
licensees  for  the  annual  renewal  of  their 
licenses. 

Recently  the  Service  and  the 
Department  of  the  Interior  (Department) 
identified  several  areas  in  which  the 
inspection  fee  system  was  inconsistent 
with  the  Governments  financial 
management  policies.  First,  the  Service 
did  not  integrate  the  inspection  fee 
billing  system  into  the  overall  fir=incial 
management  system  of  the  Service. 
Therefore,  the  Service  could  not 
maintain  accounts  receivable  for  the 
money  owed  to  the  government. 
Secondly,  the  Service  did  not  collect 
fees  at  the  time  it  performed  inspections. 
This  resulted  in  what  amounted  to 
interest  free  loans  to  licensees.  Finally. 
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the  Service  has  not  charged  interest  for 
late  or  unpaid  bills. 

To  correct  these  problems,  it  was 
recommended  that  the  Service  collect 
inspection  fees  at  the  time  of  inspection. 
The  reviewers  further  recommended 
(hat  the  Service  integrate  the  license 
and  inspection  fee  program  into  its 
overall  financial  management  system. 
Accordingly,  the  Service  is  proposing 
regulation  changes  to  implement  these 
recommendations. 

Beginning  October  1. 198a  the  Service 
proposes  to  no  longer  bill  licensees  for 
license  renewal  fees.  To  renew  a 
license,  the  licensee  will  have  to  submit 
an  application  at  least  30  days  before 
the  expiration  date  of  the  current 
license.  The  Service  will  process 
applications  for  license  renewals 
according  to  the  procedures  in  5  13  24  of 
Title  50.  Code  of  Federal  Regulations. 
This  proposal  is  not  a  change  in 
regulations.  The  current  procedure  of 
billing  licensees  for  license  renewal  is. 
in  fact,  a  deviation  from  the 
requirements  of  the  regulations. 

Also  effective  October  1.  198«.  the 
Service  proposes  to  no  longer  bill 
licensees  for  inspeciiun  fees.  The 
Service  proposes  to  require  licensees  to 
pay  for  each  shipment  at  or  before  the 
inspection.  Under  its  proposal  the 
Service  will  issue  Us  last  bills  for 
import/export  fees  and  license  renewal 
on  or  about  September  1. 1988. 

Because  it  would  be  virtually 
impossible  for  the  Service  to  manage  the 
current  system  of  allowing  five  (5) 
prepaid  shipments  to  each  licensee,  the 
Service  proposes  to  change  its  user  fee 
system.  These  changes  will  not  increase 
any  licensee's  costs  for  user  fees,  and 
will  reduce  the  user  fee  costs  for  those 
licensees  who  import  or  export  less  than 
five  (5)  shipments  annually  Under  this 
proposal  the  Service  would  reduce  the 
annual  import/export  license  fee  from 
S250  to  S125.  The  Service  proposes  to 
eliminate  the  five  15)  prepaid  shipments 
and  to  chargt  a  $25  inspection  fee  for 


each  shipment.  Therefore,  those 
licensees  who  import  or  export  five  (5) 
or  more  shipments  annually  will  pay  the 
same  fees  as  they  are  currently  paying. 
However,  licensees  who  imporl  or 
export  less  than  five  |5|  shipments  will 
pay  less  m  user  fees. 

Statement  of  EfTects,  Executive  Onler 
12291.  and  Reguldlory  fl«ixibilil>  .Act 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  certifies  that  this  proposed  rule  *viil 
not  have  a  significant  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (S 
U  S.C.  601  el  seq). 

Paperwork  Reduction  Act 

This  proposal  does  not  contain  any 
new  or  additional  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq. 

EovironmentaJ  Effects 

These  changes  in  the  regulations  in 
Part  14  are  regulatory  and  enforcement 
actions  which  are  covered  by  a 
categorical  exclusion  from  the  National 
Environmental  Policy  Act  procedures 
under  518  DM  2.  Appendix  1.  §14  and 
1,5. 

Autfaor 

The  primary  author  of  this  proposed 
rule  is  Thomas  L  Siriegler.  Special 
Agent  in  Charge.  Division  of  Law 
Enforcement.  U.S.  Fish  and  Wildlife 
Service. 

List  oF  Subjects  in  50  CFR  Parts  13  and 
14 

Exports.  Imports,  Wildlife. 

For  the  reasons  set  out  in  the 
preamble,  the  Service  proposes  to 
amend  Title  50,  Chapter  L  Subchapter  B 
of  the  Code  of  Federal  Regulationa,  as 
set  forth  below. 


PART  13— GENERAL  PERMIT 
PROCEDURES 

1.  The  authority  citation  for  Part  13 
contmues  to  read  as  follows: 

Authority:  Lai»y  Act.  (IB  U.S.C  4;|;  Lacey 
Act  Amendments  of  1981.  (16 U  SO.  3374); 
Migraliiry  Bird  Treaty  Act.  [18  U.S.C  704. 
TVZY  Buld  and  Golden  Eagle  Proleclion  Act. 
(in  U.S.C.  6««a)-  Tariff  Clamincalion  Ad.  of 
1981  (19  use  1202  -Schedule  1.  Pari  15D. 
Headnole  2|d).  Tanff  Schedules  of  the  Uniied 
Slates").  Endangered  Species  At1  of  1373.  as 
amended.  |18  U.S-C  1538.1440(1)1;  (16  US.C. 
15341(d)):  sec.  2.Z.  11911.  41  FR  15883,  3  CYK. 
197B  Comp..  p.  112:  Airborne  Hunting  Act  (16 
U.S.C.  742}-l):  Marine  Mammal  Protection 
Act  (IB  use.  1382):  31  U.SC.  9701. 

S  13.11    (AmwKtedl 

2.  Amend  {13  11(d||4)  by  revising  the 
first  entry  under  "Fee "  to  read  "$125  » 
inspection  fees." 

PART  14— IMPOftTATICM. 
EXPORTATION,  AND 
TRANSPORTATION  OF  WIUXJFE 

1.  The  authority  citation  for  Part  14 
continues  to  read  as  follows: 

Authorily:  18 US C.  42: sees.  S  and  e.  Pub 
L  97-79,  95  S<al  1077  and  1078  (IS  U5  C 
3375  and  33761:  sees  9(d)Hr)  and  ll(f(.  Pub  L 
93-205.  87  Stat  894,  395.  and  9U0  (16  U  S.C 
lS3«(dHfl.  15401  fll:  sec.  112.  Pub.  L  82-522. 
86  Slat.  1(142  (16  U  S.C.  1382);  sec.  3.  Pub  L 
65-188.  40  Stat,  755  (16  U.S.C.  703):  sec. 
31h)(3).  Pub.  L  95-616. 92  Stal  3112  (16  U  S.C 
712;  Pub  U  97-1581. 98  Stat  1051  (31  U  S.C 
9701). 

;  14.93    lAiMndadl 

2.  Amend  i  14.93(0(11  by  removing 
$250"  and  inserting  in  heu  thereof 

■•$12S". 

3.  Amend  {M.93(f)(2)  by  removing  the 
second  sentence  of  the  paragraph. 

Daltid;  August  26, 1988 
Sam  Marier, 

Acung  Dinxlor,  US.  Fith  and  Wildlife 
Sen-icp. 
(FR  Our-  68-20086  Filed  9-7-88:  6:45  am| 
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ACTION 

Drug  Alliance:  Fund  Availability 

Demonstration  Grants 

action:  Notice  of  Availability  of  Funds, 
Drug  Alliance  Grants. 

ACTION,  the  Federal  Domestic 
Volunteer  Agency,  announces  the 
anticipated  avaitabiUty  of  funds  during 
fiscal  year  1989  for  Drug  Alliance  grants 
under  the  Special  Volunteer  Programs 
authorized  by  the  Domestic  Volunteer 
Scr\ice  Act  of  1973.  as  amended  (Pub.  L 
(3-113.  Title  1.  Pari  C;  42  U.S.C.  4992). 

ACTION,  historically  a  principal 
source  of  volunteer  leadership  in 
America,  has  been  mandated  by  the 
President  and  Congress  to  respond  to 
the  crisis  of  illegal  drug  use  by  fostering 
innovative  prevention  programs  that 
capitalize  on  volunteer  resource  on  the 
local  level.  Volunteers  of  all  ages  and 
from  every  segment  of  the  community 
can  make  vital  contributions  to  drug 
prevention  and  awareness  programs, 
and  ACTION  intends  to  support 
programs  which  encourage  and  sustain 
the  spirit  of  voluntarism  as  a  weapon  in 
America's  fight  against  drugs. 

As  most  recently  documented  by  the 
White  House  of  Conference  for  a  Drug- 
Free  America,  the  best  strategy  to 
combat  illegal  drug  use  is  to  prevent  it 
from  starting.  Effective  prevention 
requires  the  involvement  of  every 
segment  of  the  community,  recognizing 
that  no  single  approach  will  work  in 
every  locale.  Comprehensive 
approaches  assure  that  clear,  consistent 
"no  use"  messages  are  delivered  and 
reinforced  by  a  variety  of  community 
resources. 

There  is  growing  recognition  of  the 
importance  of  community  organizations. 
particularly  parent  groups,  volunteer 
groups,  schools,  rehgious  institutions, 
agencies  of  local  government,  private 
businesses  and  local  chapters  of  state  or 
national  service  organizations,  joining 


together  in  community-based  prevention 
coalitions  or  councils  to  fight  illegal  drug 
use.  Such  coahtions  can  be  excellent 
foimdations  from  which  a  variety  of 
prevention  strategies  to  help  the 
community  may  be  conducted.  ACTION 
strongly  encourages  such  local 
coahtions  or  councils  to  develop 
applications  for  funding  under  this 
Notice. 

America's  youth,  who  are  often  . 

confronted  by  peer  pressure  and  other 
encouragement  to  use  illegal  drugs,  are 
perhaps  the  most  important  targets  for 
such  anti-dnig  programming,  yel,  drug- 
free  youth  also  constitute  a  tremendous 
resource  for  a  community's  drug 
prevention  effort  Despite  impressive 
progress  in  the  prevention  of  drug  use — 
particularly  among  youth — there  is  a 
critical  need  for  such  programs  in  every 
part  of  the  counIr>' 

A.  Eligible  Drug  Prevention  Strategies 

Consideration  will  be  limited  to 
innovative  proposals  using  volunteers  to 
work  primarily  or  solely  with  youth  at 
particulariy  high  risk  of  becommg 
involved  in  the  use  of  illegal  drugs, 
especially  youth  from  low-income 
commimities.  youth  from  public  housing 
developments,  children  of  substance 
abusers  and  youth  from  single  parent 
families.  Proposals  must  use  one  of  the 
following  four  strategies  for  preventing 
the  use  of  illicit  drugs  by  youth; 

1.  Programs  that  use  older  youth,  who 
are  drug  and  alcohol-free,  as  cross-age 
volunteers  to  involve  younger  youth  in 
alternative  and  educational  activities 
through  which  these  youth  will  develop 
critical  life  skills  to  combat  the 
pressures  to  use  illicit  drugs. 

2.  Programs  that  use  volunteers  to 
assist  children  of  illegal  drug  users  to 
break  the  cycle  of  drug  use  from  one 
generation  to  another. 

3.  Programs  that  use  adult  volunteers 
from  the  business  and  corporate  sector 
to  serve  as  mentors  in  guiding  at-risk 
youth  away  from  illicit  drug  use  by 
assisting  them  to  develop  constructive 
decision/making  and  crisis  management 
skills,  and  raise  self-esteem. 

4.  Programs  that  utilize  volunteers  in 
an  innovative  manner  to  increase 
awareness  and  provide  accurate 
information  about  illegal  drugs  among 
target  youth  and  in  low-income 
communities. 


B.  Eligible  Applicants 

Only  applications  from  private  non- 
profit incorporated  organizations  and 
public  agencies  will  be  considered.  Such 
organizations  may  include,  but  are  not 
limited  to,  local  coahtions  or  councils 
dedicated  to  the  prevention  of  illegal 
drug  use.  volunteer  groups,  religious 
organizations,  local  government 
agencies,  public  housing  authorities, 
tenant  organizations,  fraternities, 
sororities,  community  service  groups, 
youth  service  organizations,  vocational 
schools,  and  schools  of  performing  and 
visual  arts. 

Any  applicant  who  does  not  adhere  to 
a  strict  policy  of  the  non-use  of  illicit 
drugs  will  not  be  eligible  for 
consideration.  Furthermore,  an 
application  will  be  ineligible  if  it  refers 
to  philosophy,  proposed  activities,  or 
training  or  educational  materials 
implying  that  the  initial  or  responsible 
use  of  any  illicit  drug,  or  the  illicit  use  of 
any  legal  drug,  will  be  tolerated  by  the 
apphcant. 

C.  Available  Funds  and  Scope  of  the 
Grant 

The  amount  of  a  grant  is  not  to  exceed 
S35.000. 

Publication  of  this  announcement 
does  not  obligate  ACTION  to  award  any 
specific  number  of  grants  or  to  obligate 
any  specific  amount  of  money  for  Ihiig 
Alliance  grants. 

Projects  funded  under  this 
announcement  may  receive  funds  for  a 
grant  period  not  to  exceed  12  months. 
They  will  not  be  eligible  for  renewal 
funding. 

D.  General  Criteria  for  Grant  Review 
and  Selection 

Grant  applications  will  be  reviewed 
and  revaluated  based  on  the  criteria 
outbned  below,  as  appropriate,  as  well 
as  conformance  to  the  instructions 
included  in  the  application.  Grant 
applicants  with  a  demonstrated 
competence  in  using  volunteers  to 
prevent  the  use  of  illicit  drugs  by  youth, 
and  applicants  which  have  not  received 
ACTTION  Drug  Alliance  funds  previously 
will  be  given  preference. 

1.  Plans  to  recruit,  train,  utilize  and 
retain  non-stipended  volunteers  tn  areas 
of  priority. 

2.  Promise  of  developing  innovations 
or  knowledge  in  mobilizing  and 
sustaining  State  and  local  volunteer 
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efforts  to  prevent  illicit  substance  use  by 

youth. 

3-  Potential  for  replication  of  the 
project  model  including:  plans  for 
implementation  and  dissemination  of 
results  of  the  project  including  any 
products  such  as  reports  and  manuals 
for  use  by  others. 

4.  Plans  for  continuation  of  the 
act!i.nties  and  self-sufficiency  of  the 
program  following  the  completion  of  the 
proiect  supported  by  ACTION  funds. 

5  Extent  to  which  youth  representing 
tr.e  target  populations  of  the  prtj)ect  are 
involved  in  planning,  developing  and 
conducting  protect  activities. 

6.  E-xtent  of  efforts  to  create  public 
d  w  -ireness  of  the  illicit  drug  problem 
and  to  combat  the  community  denial  of 
jnd  apathy  for  the  problem. 

^  Carefully  formulated  schedule  for 
achieving  obiectives.  includmg  self- 
sufficiency,  number  of  volunteers  and 
■.  d!  jnteer  hours  to  be  generated  by 
quarter,  and  feasibility  of  meth^xis  for 
meeting  those  objectives. 

8.  Capability  of  propofied  staff 

9.  Likelihood  of  completion  of  project 
within  proposed  timetable. 

10.  Feasibility  of  proposed  budget, 
n.  Adequacy  of  plans  for  data 

gathering  and  evaluation. 

12.  Letters  of  support  from 
collaborating  agencies  and 
organizations  and  intent  to  participate 
in  the  project  where  such  could  be 
expected  to  contribute  to  the  value  or 
ijccesB  of  the  project 

13.  Samples  of  current  materials  to  be 
-inseminated  to  the  participants,  or  used 
!o  tram  volunteers. 

14.  While  specific  levels  of  matching 
funds  are  not  a  requirement  for  grants, 
evidence  of  local  public  and  private 
sector  support  (financial  and  in/kind]  is 
strongly  encouraged  and  will  be 
considered  m  the  decision-making 
process.  Applicants  capable  of  such 
contributions  should  specify  the  sources 
and  nature  of  m-kind  a.^d  other  non- 
federal contributions  These 
contributions  must  be  deemed  allowable 
costs  in  accordance  with  ACTION 
requirements  and  be  supported  by  a 
detailed  budget  narrative  listing  the 
source  of  that  support  and  the  formula 
used  to  compute  those  costs. 

E.  The  .Associate  Director  of  Domestic 
and  Anb-Poverty 

Operations  may  use  additional  factors 
tn  choosing  among  applicants  who  meet 
the  minimum  criteria  specified  above. 

such  as: 

1  Geographic  distribution: 

2.  Applicants  accessibiUly  to  alternate 
resources,  both  lechncial  and  financial; 


3.  Allocation  of  Program 
Demonstration/Drug  Alliance  resources 
in  relation  to  other  ACTION  funds; 

4.  The  significance  of  the  project  in 
terms  of  increasing  knowledge  of 
successful  strategies  to  other  volunteer 
illicit  drug  use  prevention  and  education 
projects. 

F.  Applicatiun  Review  Process 

Applications  submitted  under  this 
announcement  will  be  reviewed  and 
evaluated  by  their  respective  ACTION 
State  and  Regional  Offices  and 
action's  Program  Demonstration  and 
Development  Division.  ACTION'S 
Associate  Director  for  Domestic  and 
Anti-Poverty  Operations  will  make  the 
final  selection.  ACTION  reserves  the 
right  to  ask  for  evidence  of  any  claims  of 
past  performance  or  future  capability. 

G.  Application  Submission  and  Deadline 

One  Signed  original  and  two  copies  of 
all  completed  applications  must  be 
submitted  to  the  appropriate  ACTION 
State  Office  no  later  than  5:00  p.m.  local 
standard  time  on  November  2, 1988. 
Only  those  applications  that  are 
received  at  the  appropriate  ACTION 
State  Office  by  5:00  p.m.  local  standard 
time  on  this  date  will  be  eligible. 

All  grant  applications  must  consist  of: 

a.  AppUcation  for  Federal  Assistance 
(ACTION  Form  A-103e)  with  narrative 
budget  justification  and  a  narrative  of 
project  goals  and  objectives,  and 
assurances. 

b.  CPA  certification  of  accotmting 
capabUity. 

c.  Articles  of  Incorporation. 

d.  Proof  of  non-profit  status  or  an 
application  for  non-profit  status,  which 
should  be  made  through  documentation. 

Items  b.  c  and  d  above  are  not 
required  for  public  agencies  of  state  and 
local  government. 

e.  Current  resum6  of  the  candidate  for 
the  position  of  project  director,  if 
available,  or  the  current  resume  of  the 
director  of  the  apphcant  agency  or 
project. 

f  Organization  chart  of  the  applicant 
organization  showing  how  the  project  is 
related  to  the  organization. 

g.  List  of  the  current  board  of  directors 
showing  their  names,  addresses  and 
organizational  or  community  affiliation. 

To  receive  an  application  kit,  please 
contact  your  ACTION  State  Office. 
Following  is  an  address  list  of  ACTION 
Regional  Offices,  along  with  the 
addresses  and  telephone  numbers  of 
ACTION  State  Offices  under  their 
jurisdiction. 


Region  I 

Mr.  John  F.  Torian.  ACTION  Regional 

Director.  10  Causeway  Street.  Rm.  473. 

Boston,  MA  02222-1039 
Mr  Romero  A  Cherry  ACTION  State 

I*rogram  Director.  Abraham  Ribicoff 

Federal  BIdg..  450  Mam  Street  Rm. 

524.  Harford.  CT  06103-3002.  (203) 

240-3237 
Mr  Thomas  E  Endres.  ACTION  State 

Program  Director.  Federal  Bldg.,  Room 

305.  76  Pearl  Street.  Portland.  .ME 

04101-1188,  (207)  780-3414 
Mr  Malcolm  Coles.  ACTION  Stale 

Program  Director.  10  Causeway  Street, 

Room  473.  Boston.  MA  02222-1038. 

(617|  565-7015 
Mr  Peter  Bender.  ACTION  State 

Program  Director.  Federal  Post  Offioe 

ft  Courthouse.  55  Pleasant  Street. 

Room  316,  Concord,  NH  03301-3939. 

(603)  225-1450 
Mr.  Vincent  Mamillo.  ACTION  State 

Program  Director.  John  R.  Fogarty 

Bldg.,  Room  200.  24  Weybosset  Street. 

Providence.  RI  02903-2882.  (401)  528- 

5424 

Region  U 

Mr.  Herbert  W.  Stupp.  ACTION 
Regional  Director.  6  World  Trade 
Center.  Room  758,  New  York,  NY 
10O4»-O20e 

Mr.  Stanley  Corland.  ACTION  Slate 
Program  Director.  402  East  State 
Street  District  UL  Room  422,  Trenton, 
N|  OaeOB-1507.  (609)  989-2243 

Mr  Bernard  A.  Conte,  ACTION  State 
Program  Director,  6  World  Trade 
Center,  Room  758.  New  York,  NY 
10048-0206,  (212)  466-M71 

,Mr  Ruben  Nazarto,  ACTION  State 
Program  Director,  Federico  DeCetau 
Federal  Ofc  Bldg.,  Carlos  Chardon 
Avenue,  Suite  G-49,  Hato  Rey,  PR 
00918-2241.  (809)  766-5314  ft  766-5188 

Region  III 

Ms.  Maryann  Urban,  ACTION  Regional 
Director,  VS.  Customs  House.  2nd 
and  Chestnut  Street.  Room  108, 
Philadelphia,  PA  19106-2912 

Mr.  Benjamin  I.  Cheney.  Jr..  ACTION 
Slate  Program  Director.  Federal 
Building.  Room  372 -D,  600  Federal 
Place.  Louisville.  ICY  40202-2230.  (502) 
582-6384 

Mr.  Paul  Schrader,  ACTION  Stale 
Program  Director.  Federal  Bldg..  Room 
500,  85  Marconi  Blvd.,  Columbus,  OH 
43215-2888,  (614)  469-7441 

Ms.  Sally  W.  Yurchuck.  ACTION  Bute 
Program  Director,  U.S.  Customs 
House.  Room  108.  2nd  and  Chestnut 
Streets,  Philadelphia,  PA  19106-2998, 
(215)  597-3543 

Mr.  Lindsay  B.  Scott  (Virginia  and  the 
District  of  Columbia),  ACTION  Stale 
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Program  Director,  400  North  8th 
Street  P.O.  Box  10066,  Richmond,  VA 
23240-1832.  (604)  771-2197 

Mr  Jerry  E.  Yates.  ACTION  Slate 
Program  Director,  Federal  Bldg.,  31 
Hopkins  Plaza.  Room  1125,  Baltimore, 
MD  21201-2814,  (3011  962-4443 

Ms.  Jean  Taylor-Brown,  ACTION  State 
Program  Director,  603  Morris  Street — 
2nd  Floor,  Charleston.  WV  25301- 
1409,  (304)  347-5246 

Region  IV 

Mr  Henry  1.  Jibaja,  Acting  ACTION 
Regional  Director,  101  Marietta  Street 
NW.,  Suite  1003.  Atlanta.  GA  30323- 
2301 

Mr  John  D.  Timmons.  ACTION  Stale 
Program  Director.  2121-flth  Avenue 
North.  Room  722.  Birmingham.  AL 
35203-2307.  (205)  2,54-1908 

Ms.  Betsy  Wells.  Acting  ACTION  Slate 
Program  Director.  930  Woodcock 
Road— Suite  221.  Orlando,  ft  32803- 
3750.  (407)  648-6117 

Mr.  David  A.  Dammann.  ACTION  State 
Program  Director,  75  I*iedmont 
Avenue  NE.  Suite  412.  Atlanta.  GA 
30303-2587,  (404)  331-4646 

Mr  Alfred  E  Johnson,  ACTION  Slate 
Program  Director,  U.S.  Bldg./Federal 
Bldg..  am  Broadway.  Room  246. 
Nashville.  TN  37203-3889,  (615J  251- 
5561 

Mr.  Robert  L  Winston,  ACTION  Slate 
Program  Director,  Federal  Building, 
P.O.  Century  Station.  300  Fayetteville 
Street  Mall.  Room  131.  Raleigh.  NC 
27601-1739,  (919)  856-4731 

Mr  Arthur  E.  Brown.  III.  ACTION  State 
Program  Director.  Federal  Bldg.  Room 
1005-A,  100  West  Capital  Street, 
Jackson,  MS  39269-1092,  (601)  965- 
5664 

Mr.  Jerome  J.  Davis.  ACTION  Slate 
Program  Director.  Federal  Building. 
Room  872. 1835  Assembly  Street. 
Columbia,  SC  29201-2430,  (803)  765- 
5771 

Region  V 

Mr.  Alan  A.  Drazek.  ACTION  Regional 
Director.  10  West  Jackson  Blvd.  6th 
Floor.  Chicago.  IL  60604-3964 

Mr.  James  E.  Braxton.  ACTION  Slate 
Program  Director,  10  West  Jackson 
Blvd.— 6th  Floor,  Chicago,  IL  80604- 
3964,  (312)  353-3622 

Mr.  Thomas  L  Hasketl.  ACTION  State 
Program  Director.  46  F,a8t  Ohio 
Street— Room  457,  Indianapolis,  I.N 
46204-192Z  (317)  269-6724 

Mr  Joel  H  Weinstein.  ACTION  Slate 
Program  Director.  Federal  Building. 
Room  339,  210  Walnut  St,  Des 
Moines.  lA  50309-2195.  (515)  284-4816 

Mr.  Stanley  M.  Stewart.  ACTION  Stale 
Program  Director.  Federal  Bldg.,  Room 
658.  231  West  Lafayette  Blvd.,  Detroit 
MI  48226-2799,  (313)  226-7848 


Mr.  Peter  A  Marks.  ACTION  Slate 
Program  Director,  Old  Federal  Bldg. — 
Room  128,  212  Third  Avenue  South. 
Minneapolis,  MN  55401-2596,  (B12) 
334-4083 

Mr.  Michael  P.  Murphy.  ACTION  Slate 
Program  Director,  517  East  Wisconsin 
Avenue,  Rm.  601,  Milwaukee.  Wl 
53202-4507.  (414)  291-1118 

Region  VI 

Ms.  Pauletle  E  Slandefer,  ACTION 
Regional  Director.  1100  Commerce 
Street.  Room  6B11.  Dallas.  TX  75242- 
0696 

Mr.  John  J.  McDonald.  ACTION  State 
Program  Director.  Federal  Office 
Bldg..  911  Walnut  Room  1701.  Kansas 
City,  MO  64106-2009.  (816)  426-5256 

Mr.  Jerry  G.  Thompson.  ACIION  State 
Program  Director,  611  East  Sixth 
Street  Suite  107,  AusUn,  TX  78701- 
3747,  (512)  482-5671 

Mr.  Robert  J.  Torvestad.  ACTION  State 
Program  Director,  Federal  Bldg.,  Room 
2506.  700  West  Capitol  Street  Little 
Rock,  AR  72201-3291,  (501)  378-5234 

Mr.  James  M.  Byrnes.  ACTION  State 
Program  Director.  Federal  Bldg..  Room 
248,  444  SE  Quincy,  Topeka,  KS 
66603-3501,  (913)  295-2540 

Mr.  Willard  L.  Labrie.  ACTION  State 
Program  Director.  628  Main  St-eet, 
Suite  102,  Baton  Rouge.  LA  70801- 
1910.  (504)  389-0471 

Mr.  Ernesto  Ramos.  ACTION  Stale 
Program  Director.  Old  Federal  Bldg. 
Cathedral  Place,  Room  129,  Sanle  Fe, 
NM  87501-2028,  (505)  988-6577 

Mr.  Zeke  Rodriquez.  ACTION  Stale 
Program  Director,  200  N  W.  5lh  Street, 
Suite  912,  Oklahoma  City,  OK  73102- 
8093,  (405)  231-5201 

Region  VIII 

Ms  Naomi  L.  Bradford,  ACTION 
Regional  Director,  Executive  Tower 
Bldg.,  1405  Curtis  Street  Suite  2930, 
Denver.  CO  80202-2349 

Ms.  Ben  Knopp.  ACTION  Stale  Program 
Director.  Columbine  Bldg.,  Room  3C1, 
1845  Sherman  Street,  Denver,  CO 
00203-1187,  (303)  866-1070 

Mr.  Ben  Knopp,  ACTION  Stale  Program 
Director,  Federal  Bldg.,  Room  8036, 
2120  Capitol  Avenue.  Cheyenne.  WY 
82001-3649.  (303)  866-1070 

Mr  Joe  R.  Lovelady,  ACTION  Stale 
Program  Director,  Federal  Office 
Bldg..  Drawer  10051.  301  South  Park. 
Room  192,  Helena,  MT  59626-0101, 
(406)  449-5404 

Ms.  Anne  C.  Johnson.  ACTION  Stale 
Program  Director,  Federal  Bldg.,  Room 
293. 100  Centennial  Mall  North. 
Lincoln,  NE  68506-3896.  (402)  471-5493 

Ms.  Naomi  Bradford.  Acting.  ACTION 
Slate  Program  Director  (North/South 
Dakota),  Federal  Bldg.,  Room  213,  225 


S.  Pierre  Street  Pierre,  SD  S7S01-Z452. 
(605)  224-5996 
Mr.  Gary  S.  ONeal,  ACTION  Slate 
Program  Director,  U.S.  Post  Office  ft 
Courthouse.  350  South  Main  Street 
Room  484.  Salt  Lake  City.  UT  84101- 
2198,  (801)  524-5411 

Region  IX 

Ms.  Teresa  Keeshan,  ACTION  Regional 

Director,  211  Main  Sf-eet  Room  530. 

San  Francisco,  CV  94105-1914 
Mr.  Ricardo  Gerakos,  ACTION  Slate 

Program  Director.  Federal  Bldg..  Room 

14218. 11000  Wilshire  Blvd.,  Los 

Angeles,  CA  90024-3671,  (213)  209- 

7421 
Mr.  Michael  J.  Gale.  ACTION  State 

Program  Director.  Federal  Bldg..  P.O. 

Box  50024.  Honolulu.  HI  96850-0001, 

(808)  541-2832 
Mr.  Steven  P.  Gordon,  ACTION  State 

Program  Director,  4600  Kietzke  Lane, 

Suite  E-141,  Reno,  NV  89502-1208, 

(702)  784-5314 
Mr.  Jess  A.  Sixkillcr.  ACTION  Stale 

Program  Director.  522  North  Central. 

Room  205-A.  Phoenix.  .^7.  85004-^190. 

(602)  261-4825 

Region  X 

Mr.  John  KeUer.  ACTION  Regional 
Director,  Suite  3039  Federal  Office 
Bldg.,  909  First  Avenue,  Seattle,  WA 
96174-1103 

Mr.  Stephen  Neal  Slivers,  ACTION 
Stale  Program  Director,  Federal  Bldg.. 
Room  647.  511  NW.  Broadway. 
Portland,  OR  97209-3416,  (503)  221- 
2281 

Mr.  Jack  R.  Nunn,  ACTION  State 
Program  Director,  Alaska  Slate  Office, 
Suite  3039  Federal  Office  Bldg..  909 
First  Street  Avenue,  Seattle,  WA 
98174-1103,  (206)  442-1556 

Mr.  Wilford  E.  Overgaard,  ACTION 
State  Program  Director,  The  Alaska 
Center,  Suite  340, 1020  Main  Street, 
Boise,  ID  83702-5745,  (208)  334-1707 

Mr.  John  A.  Miller.  ACTION  Stale 
Program  Director,  Suite  3039  Federal 
Office  Bldg  ,  909  First  Avenue.  Seattle. 
WA  98174-1103,  (206)  442-4975 

Signed  SI  Washington,  DC  this  2d  day  of 
September. 
DofiDS  M.  Alvarsdo, 

DirecUir. 

(FR  Doc  88-20414  Filed  9-7-M;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

National  Average  Minimum  Value  of 
Donated  Foods  For  The  Period  July  1, 
19S8  Through  June  30.  1969 

AGENCV:  food  and  Nutntjon  Service. 
USD  A. 

action:  Notice. 

SUMMARY:  This  notice  announces  the 
value  of  donated  foods,  or  where 
apphcabie.  cash  in  Iseu  thereof  to  be 
given  in  the  1989  school  ynar  for  each 
lunch  served  by  schools  participating  in 
the  National  School  Lunch  Program  or 
by  LOtnmodity  schools  and  for  each 
lunch  and  supper  serv'ed  by  institutions 
participating  in  the  Child  Care  Food 
Program.  This  action  implements 
mandatory  provisions  of  section  6(e), 
14(fl,  and  17fh)  of  the  National  School 
Lunch  Act  fthe  Act) 
EFFECTIVE  DATE  July  1.  1988, 
FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Proden,  Chief,  Program 
Administration  Branch,  Food 
Distribution  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agnculture.  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302  or  telephone 
(703} 756-3660-  " 

SURPLEMENTARV  INFORMATION:  This 
action,  which  im.plements  mandatory 
provisions  of  sections  6(e),  14(0  arid 
17(h)  of  the  National  School  Lunch  Act 
llhe  Act)  42  U  S.C.  1755(el.  1762a!n. 
l'66<h))  has  been  reviewed  under 
E.\ecutive  Order  12291  and  Secretary's 
Memorandum  No.  1512.  It  has  been 
classified  as  "nonmaior"'.  because  it 
meets  none  of  the  criteria  m  the 
Executive  Order  The  action  will  not 
have  an  annual  effect  on  the  economy  of 
SIiXj  million  or  more:  will  not  cause  a 
m.ajrjr  increase  m  costs  or  prices  for 
consumers,  mdmdual  industnes, 
Federal,  State  or  local  government 
ai^encies.  or  geographtcal  regmns;  and 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  enterprises  to  compete 
with  foreign-based  enterprist^s  in 
domestic  or  export  markets. 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (15  U.S.C. 
601-612]  and  thus  is  exempt  from  the 
provisions  of  that  Act. 

These  programs  are  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
Programs  under  Nos.  10,550,  10.555.  and 
10  558  and  are  subject  to  the  pro^Tsions 
of  F.xecutive  Order  12372.  which 
requires  intergovernmental  consultation 


with  State  and  local  officials.  (See  7  CFR 
Part  3015,  Subpart  V  and  final  rule 
related  notice  published  al  48  FR  29114. 
June  24.  1983,) 

This  notice  imposes  no  new  reporting 
OF  recordkeeping  provisions  that  are 
subject  to  Office  of  Management  and 
Budget  review  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U-3.C.  3507) 

Section  G(e)  of  the  .-Xcl  establishes  the 
national  average  value  of  donated  food 
assistance  lo  be  given  to  States  for  each 
lunch  served  in  the  National  School 
Lunch  Program  at  11.00  cents  per  meal. 
This  amount  is  subject  to  annual 
adjustments  as  of  July  1  of  each  year  to 
reflect  changes  in  the  Price  Index  for 
Food  Used  in  Schools  and  Institutions. 
Section  17(ht  of  the  Act  provides  that 
the  same  value  of  assistance  In  donated 
foods  for  school  lunches  shall  also  be 
established  for  lunches  and  suppers 
ser\'ed  in  the  Child  Care  Pood  Program. 
Notice  is  hereby  given  that  the  national 
average  minimum  value  of  donated 
foods,  or  cash  in  lieu  thereof,  per  lunch 
under  the  National  School  Lunch 
Program  (7  CV^  Part  210)  and  per  lunch 
and  supper  under  the  Child  Care  Food 
Program  (7  CFR  Part  226}  shall  be  12.25 
cents  for  the  period  July  1, 1988  through 
June  30. 1989 

The  Price  Index  for  Food  Used  in 
Schools  and  Institutions  is  computed  on 
the  basis  of  five  major  food  components 
in  the  Bureau  of  Labor  Statistics' 
I'roducer  Price  Index  (cereal  and  bakery 
products;  meats,  poultry  and  fish;  dairy 
products;  processed  fruits  and 
vegetables;  and  fats  and  oil).  Each 
component  is  weighted  using  the  same 
relative  weight  as  determined  hy  the 
Bureau  of  Labor  Statistics.  The  value  of 
food  assistance  is  adjusted  each  July  1 
by  the  annual  percentage  change  in  a 
three-month  simple  average  value  of  this 
Mce  Index  for  March.  April  and  May 
The  three  month  average  of  the  Price 
Index  mcreased  by  3.1  percent  from 
105.27  for  March.  April  and  May  of  1987 
lo  108.54  for  the  same  three  months  in 
1988.  When  computed  on  the  basis  of 
unrounded  data  and  rounded  lo  the 
nearest  one-quarter  cent,  the  resulting 
national  average  for  the  period  July  1. 
1988  through  June  30,  1989  will  be  12.25 
cents  per  meal.  This  constitutes  a  .25 
cent  per  lunch  increase  over  the  rale  in 
effect  for  the  1988  school  year. 

Section  14(f)  of  the  Act  provides  that 
commodity  schools  shall  be  eligible  to 
receive  donated  foods  equal  in  value  lo 
the  sum  of  the  national  average  value  of 
donated  foods  established  under  section 
6(eJ  of  the  Act  and  the  national  average 


payment  estabhshed  under  section  4  of 
the  Act.  Such  schools  are  eligible  to 
receive  up  to  5  cents  of  this  value  in 
cash  for  processing  and  handling 
expenses  related  to  the  use  of  such 
foods. 

Commodity  schools  are  de^ed  in 
section  12(d)(71  of  the  Act  as  "schools 
that  do  not  participate  m  the  school 
lunch  program  under  this  Act.  but  which 
receive  commodities  made  available  by 
the  Secretary  for  use  by  such  schools  in 
nonprofit  lunch  programs." 

For  the  1989  school  year,  commodity 
schools  shall  be  eligible  to  receive 
donated-food  assistance  valued  at  2625 
cents  for  each  lunch  served.  This 
amount  is  based  on  the  sum  of  the 
section  6(e)  level  of  assistance 
announced  in  this  notice  and  the 
adjusted  section  4  minimum  national 
overage  payment  factor  for  school  year 
1989.  The  section  4  factor  for  commnHny 
schools  does  not  include  the  2-cents  per 
lunch  increase  for  lunches  served  in  the 
second  preceding  year  free  or  at  reduced 
prices,  since  that  increase  is  applicable 
only  to  schools  participating  in  the 
National  School  Lunch  Program. 

Authority:  Siections  6,  14  and  17  of  the 

National  School  Lunch  Act,  as  unended.  42 
U  S.C.  1755. 17fl£a,  1766- 

Dated:  September  1. 1966. 
Anns  Kondratas, 

AJmjntitrator 

[VR  Doc  88-20340  Filed  9-7-«8:  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

I  Docket  27-88] 

Foreign-Trade  Zone  8— Toledo,  Ohio; 
Application  of  Subzone  Giant  Products 
Company/High-Pressure  Pumps 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Toledo-Lucas  County  Port 
Authority,  grantee  of  FTZ  B.  requesting 
special-purpose  subzone  status  for  the 
high-pressure  pump  manufacturing  plant 
of  Gunl  Products  Company  (GPC). 
located  In  Toledo,  Ohio,  within  the 
Toledo  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Acl.  as  amended  (19  USC.  8Ia- 
81u).  and  the  regulations  of  the  Board 
(15  CFR  Pari  400).  It  was  formally  filed 
on  August  29. 1986. 

The  GPC  plant  (10  acres)  is  located  at 
900  N,  Weshvood  Avenue  in  Toleda 
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The  facility  employs  40  persona  and  is 
used  to  produce  high-pressure  pumps 
which  have  industrial  and  commercial 
applications.  The  percentage  of  foreign 
components  used  in  the  assembly 
process  vanes  from  10  lo  90  percent, 
averaging  about  65  percent.  Components 
sourced  abroad  include  seals,  values, 
gaskets,  bearings  springs,  cap  screens, 
switches,  casings,  pistons,  rings  and 
other  pump  parts.  The  company  also 
currently  imports  finished  pumps  for 
storage  and  distribution. 

Zone  procedures  would  exempt  GPC 
from  duty  payments  on  the  foreign 
components  used  in  its  exports.  On  its 
domestic  sales,  the  company  will  be 
able  to  elect  the  duty  rate  that  applies  to 
finished  pumps.  The  duty  rate  on  the 
major  components  ranges  from  0.2  to  11 
percent,  whereas  the  rate  for  the 
finished  pumps  and  parts  is  is  33 
percent.  The  application  indicates  that 
zone  procedures  will  help  improve  the 
plant's  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  lo  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of  Dennis  Puccinelli 
(Chairman).  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Commerce. 
Washington.  DC  20230;  John  F.  Nelson, 
District  Director.  U.S.  Customs  Servnce. 
N'orth  Central  Region,  Plaza  Nine 
Building,  .55  Eneview  Plaza,  Cleveland. 
Ohio  44114:  and  Colonel  Daniel  R,  Clark. 
District  Engineer,  U.S.  Army  Engineer 
Distnct  Buffalo.  1776  Niagara  Street. 
Buffalo.  New  York  14207-3199. 

Comments  concerning  the  proposed 
subzone  are  invited  m  writing  from 
interested  parties.  Tliey  should  be 
addressed  lo  the  Board's  Executive 
Secretary  al  the  address  below  and 
postmarked  on  or  before  October  17, 
1988. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 

Port  Director's  Office.  U.S.  Customa 

Service.  234  North  Summit  Street. 

Toledo,  Ohio  43604, 
Office  of  the  Executive  Secretary. 

Foreign  Trade  Zones  Board,  U.S. 

Department  of  Commerce.  Room  1529, 

14lh  &  Permsylvama  Avenue.  NW. 

Washington,  DC  20230. 

Dated:  Augu.il  31. 1988 
[ohn  ].  Da  Poote,  Jr.. 
Executive  Secretary- 
|FR  One.  86-20404  Filed  9-7-88:  B:4S  om] 
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Intematkmal  Trade  Administration 

|C-&57-803t 

Preliminary  Affirmative  Countervailing 
Duty  Determinatioa;  Standard  Pipe 
From  Malaysia,  and  Preliminary 
Negative  Countervailing  Duty 
Determinations;  Line  Pipe,  Heavy- 
Wailed  Rectangular  Tubing  and  Ught- 
Walled  Rectangular  Tubing  From 
Malaysia 

AOCNCV:  Import  Administration, 
Inlemalional  Trade  Administration. 
Commerce. 
action:  Notice. 

SUMMARY:  We  preltminanly  determine 
that  benefits  which  constitute  bounties 
or  grants  within  the  meaning  of  the 
countervailing  duly  law  are  being 
p^ov^ded  to  manufacturers,  producers, 
or  exporters  in  Malaysia  of  standard 
pipe,  and  that  no  benefits  which 
constitute  bounties  or  grants  within  the 
meaning  of  the  countervailing  duty  law 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Malaysia  of 
line  pipe,  heavy-walled  rectangular 
tubing  [HWRT)  and  hght-walled 
rectangular  tubuing  (LWRT).  These 
products,  which  constitute  four  separate 
"classes  or  kinds"  of  merchandise,  are 
fully  described  in  the  "Scope  of 
Investigations"  section  of  Ihis  notice. 

The  estimated  net  bounty  or  grant  for 
standard  pipe  is  1.17  percent  ad  valorem 
for  all  manufacturers,  producers  and 
exporters  in  Malaysia  except 
Amalgamated  Industrial  Steel  Bhd. 
(AJS]  and  Steel  Pipe  Industry  of 
Malaysia  Bhd.  (SPIM).  The  rate  for  these 
two  companies  is  zero.  They  are. 
therefore,  excluded  from  this 
dftermination. 

To  take  into  account  a  program-wide 
change  that  occurred  before  our 
preliminary  determination,  we  are 
adjusting  the  duty  deposit  rate  to  reflect 
the  lerminalion  of  the  "Allowance  of  a 
Percentage  of  .Net  Taxable  Income 
Based  on  the  F.O.B.  Value  of  Export 
Sales."  The  company  that  was  claiming 
the  Allowance  has  now  started  claiming 
the  "Abatement  of  Taxable  Income 
Based  on  the  Ratio  of  Export  Sales  to 
Total  Sales  "  Therefore,  we  have  used 
the  information  on  the  Abatement  to 
calculate  a  duty  deposit  rate  of  1.85 
percent  ad  valorem  for  all 
manufacturers,  producers  and  exporters 
in  Malaysia  of  standard  pipe,  except 
AIS  and  SPIM.  which  are  excluded  from 
this  determination. 

The  estimated  net  bounty  or  grant  for 
line  pipe.  HRWT  and  LWRT  for  all 
manufacturers,  producers  and  exporters 
in  Malaysia  is  zero. 


We  are  directing  the  U.S.  Customs 
Service  to  suspend  liquidation  of  all 
entries  uf  standard  pipe  from  Malaysia, 
except  for  entries  from  AIS  and  SPIM, 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice. 
and  lo  require  a  cash  deposit  or  bond  for 
each  such  entry  equal  lo  1.85  percent  ad 
valorem. 

If  these  investigations  proceed 
normally,  we  will  make  our  final 
determinations  on  or  before  November 
14. 1988. 
EFFECnvi  date;  September  6. 1988. 

FOR  FURTHEH  INFOmHATKMI  CONTACT. 

Kay  Hdipem  or  Barbara  Tillman.  Office 
of  Counters  aihng  investigaoons.  Import 
Administration.  International  Trade 
AdministratiorL  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230: 
telephone:  (202)  377-0167  or  377-2438. 
SUPPLEMENTARY  tNFORMATION: 

Pretiminary  Determinations 

Based  on  our  investigations,  we 
preliminarily  determine  that  benefits 
which  constitute  bounties  or  grants 
within  the  meaning  of  section  303  of  the 
Tariff  Acl  of  1930,  as  amended  (the  Act), 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Malaysia  of 
standard  pipe.  In  addition,  we 
preliminarily  delermine  that  no  benefits 
which  constitute  bounties  or  grants 
within  the  meaning  of  section  303  of  the 
Act  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Malaysia  of  Ime  pipe.  HWRT  and 
LWRT  For  purposes  of  these 
investigations,  the  following  programs 
are  preliuiinanly  found  to  be 
counIer\aildbie. 

•  Export  Credit  Refinancing 

•  Allowance  of  Percentage  of  Net 
Taxable  Income  Based  on  the FO.  B. 
Value  of  Export  Sales  and  Abatement  of 
Taxable  Income  Based  on  the  Ratio  of 
Export  Sales  to  Total  Sales 

We  prehminarity  determine  the 
estimated  net  bounty  or  grant  for 
standard  pipe  to  be  1  17  percent  ad 
valorem  for  all  manufacturers, 
producers  and  exporters  in  Malaysia 
except  AIS  and  SPIM.  The  rate  for  these 
Iwo  compames  is  zero. 

We  preliminarily  determine  the  rate 
on  standard  pipe  for  duty  deposit 
pxirposes  lo  be  185  percent  ad  valorem 
for  all  manufacturers,  producers  and 
exporters  m  Malaysia  except  AiS  and 
SPIM.  The  duty  deposit  rate  for  these 
two  companies  is  zero. 

We  preliminarily  determine  the 
estimated  pet  bounty  or  grani  for  Ime 
pipe.  HWirr  and  LWRT  for  all 


34802 


Federal  Register  /  Vol.  53.  No.  174  /  Thursday.  September  6.  1986  /  Noticea 


manufdcturers.  producers  and  exporters 
m  Malaysia  to  be  zero 

Case  Hi9lor>' 

Since  the  publication  of  the  Notices  of 
Initiation  in  the  Federal  Register  (53  FR 
22682.  June  17,  19881.  the  followm« 
events  have  occurred  On  June  24,  19ft8. 
we  presented  a  questionnaire  to  the 
Government  of  Malaysia  in  Washington. 
DC.  concerning  petitioners'  allefiations. 
On  |uly  29.  1988,  we  received  responses 
from  the  Government  of  Malaysia,  AJS. 
Maruichi  Malaysia  Steel  Tube  Bhd, 
(Maruichi),  and  SPIM.  On  August  4  and 
10.  1988.  we  delivered  supplemental/ 
deficiency  questionnaires  to  the 
Government  and  the  respondent 
Lompanies.  and  received  responses  on 
-Aiifiust  18.  1988-  We  received  additional 
information  from  respondents  on  August 
25  1988. 

According  to  the  response?,  AJS 
exported  standard  pipe.  HWRT  and 
LWRT  to  the  United  States  dunng  the 
rev-.ew  period,  and  Maruichi  and  SPIM 
exported  only  standard  pipe  to  the 
United  States  dunng  the  review  period. 

On  July  22.  1988.  petitioners  filed  -s 
request  ih.at  the  preliminary 
detenninations  be  postponed  for  14 
days.  Pursuant  to  section  703(c)(l)(Al  of 
the  Act.  we  postponed  the  preliminary 
determinations  to  no  later  than  August 
31   1988  (53  FR  29371.  August  4.  1988). 

Scope  of  Investigadons 

The  products  covered  by  these 
investigations  constitute  four  separate 
*  classes  or  kinds"  of  merchandise.  The 
four  separate  "classes  or  kinds"  are  as 

follows: 

(1)  Certain  circular  welded  carbon 
sieel  pipes  and  tubes,  0.375  inch  or  more 
but  not  over  16  inches  in  outside 
diameter,  generally  known  in  the 
industry  as  standard  pipe.  This  is  a 
general-purpose  commodity  used  in  such 
applications  as  plumbing  pipe,  sprinkler 
systems,  and  fence  posts  Standard  pipe 
may  be  supplied  with  an  oil  coating 
fhla-.k  pipf  J  or  may  be  aalvanized.  and 

i^  s(j!d  :n  pidin.  threaded,  threaded  and 
c<r^p[ed  or  beveled  ends  These 
products  are  generally  produced  to 
American  Society  of  Testing  Materials 
(ASTM)  gpecificutions  A-53.  A-120.  or 
A-135,  Imports  of  these  products  are 
classified  under  TSUSA  categories 
610,.3231.  610.3234.  610-3241.  610.3242. 
610.3243.  610-3252.  610.3254.  610.3256. 
610  3258.  and  610  4925,  and  are  classified 
under  MS  categories  7306,30  1000, 
7306,30.5025.  7306.305030,  7306.30.5040, 
73f)6.30  5045,  7306.30-5050.  7306,30.5060. 
7306.30  5065.  7306  30,5070.  and 
7306.30.5075. 

(2)  Certain  welded  carbon  steel 
American  Petroleum  Institute  (API}  line 


pipe.  0.375  inch  or  more  but  not  over  16 
inches  in  outside  diameter  known  tn  (he 
industry  as  line  pipe  Line  pipe  generally 
is  produced  to  .API  spt^cificalion  5L  Line 
pipe  is  used  for  the  transportation  of 
gas,  oil.  or  water,  generally  in  pipeline 
or  utility  distribution  systems.  API  line 
pipe  not  over  16  inches  in  outside 
diameter  is  classified  under T^USA 
categories  610  3208  and  610.3209.  and  is 
classified  under  HS  categories 
7306-10.1010  and  7306.10-1050. 

(31  Certain  heavy-wallcd  carbon  steel 
rectangular  tubing  having  a  wall 
thickness  of  0.156  inch  or  greater,  which 
is  generally  used  for  support  members 
for  construction  or  load-bearing 
purposes  in  construction,  transportation, 
farm,  and  material-handling  equipment. 
The  product  is  generally  produced  to 
ASTM  specification  A-500,  Grade  B. 
Imports  of  heavy-walled  rectangular 
tubing  are  classified  under  TSUSA 
category  610.3955.  and  are  classified 
under  HS  category  730660.1000. 

(4)  Certain  Ught-walled  carbon  steel 
rectangular  tubing  ha\'ing  a  wall 
thickness  of  less  than  0.156  inch,  which 
is  generally  employed  in  a  variety  of  end 
uses  other  than  the  conveyance  of  liquid 
or  gas.  such  as  agricultural  equipment 
frames  and  parts,  and  furniture  parts. 
The  product  is  generally  produced  to 
ASTM  specification  A-513  or  A-500. 
Grade  A.  Imports  of  light-walled 
rectangular  tubing  are  classified  under 
TSUSA  category  610.4928.  and  are 
classified  under  HS  category 
7306  60.5^300- 

Analysis  of  Programs 

We  initiated  investigations  on  four 
separate  "classes  or  kinds"  of 
merchandise  (standard  pipe,  line  pipe, 
HWRT.  and  LWRT).  According  to  tho 
Government  of  Malaysia,  there  were  no 
exports  of  line  pipe  from  Malaysia  to  the 
United  Slates  during  the  review  period. 
However.  US.  import  statistics  indicate 
entries  of  line  pipe.  If  we  verify  that 
producers  and  exporters  in  Malaysia 
produce  and  export  only  standard  pipe. 
HWRT  and  LWRT.  any  potential 
countervailing  duty  order  will  not 
include  line  pipe. 

For  purposes  of  these  preliminary 
determinations,  the  period  for  which  we 
are  measuring  bounties  or  grants  ("the 
review  period")  Is  calendar  year  1987. 
which  corresponds  to  the  most  recently 
completed  fiscal  year  of  one  of  the 
respondent  companies.  The  other  two 
respondent  companies  each  have 
different  fiscal  years  which  overlap  this 
period.  In  accordance  with  our  practice 
in  such  situations,  we  have  ciiosen  the 
most  recently  completed  calendar  year 
as  our  review  period. 


Consistent  with  our  practice  in 
preliminary  determinations,  when  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  mdustry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  All  such  responses, 
however,  are  subject  to  verification.  If 
the  response  cannot  be  supported  at 
verification,  and  the  program  is 
otherwise  countervailable,  the  program 
will  be  considered  a  bounty  or  grant  in 
the  Final  determination. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  preliminarily 
determine  the  following: 

I.  Programs  Preliminarily  Determined  to 
Confer  Bounties  or  Grants 

We  preliminarily  determine  that 
bounties  or  grants  are  being  provided  to 
manufacturers,  producers  or  exporters 
in  Malaysia  of  standard  pipe  under  the 
following  programs: 

A.  Export  Credit  Refmancitig 

The  Bank  Negara  Malaysia,  the 
central  bank  of  Malaysia.  pro\ides 
short-term  export  credit  refinancing 
through  commercial  banks  The  Export 
Credit  Refmancing  (ECR)  programs,  as 
revised  in  January  1986,  provide  pre- 
and  post-shipment  financing  of  exports 
for  periods  of  up  to  90  days  In 
December  1986.  the  maximum  periods 
for  financing  under  these  programs  were 
extended  to  120  and  180  days. 
respectively.  Currently.  ECR  offers 
order-based  pre-  and  Post-shipment 
financing  and  "certificate  of 
performance"  (CP)  based  pre-shipment 
financing.  Order-based  fnancing  is 
provided  on  specific  sales  to  specific 
markets.  CP-based  financing,  which  is  a 
line  of  credit  based  on  the  previous  12 
months'  export  performance,  cannot  be 
lied  to  specific  sales  in  specific  markets 

According  lo  the  responses,  AIS  is  the 
only  respondent  company  that  received 
financiog  under  the  order-based  ECR 
loan  programs  for  one  shipment  of 
standard  pipe  to  the  United  States 
during  the  review  period.  Because  only 
exporters  are  eligible  for  ECR  loans,  we 
preliminarily  determine  that  they  are 
countervailable  to  the  extent  that  they 
are  provided  at  preferential  rates. 

In  order  to  determine  whether  the 
loan  received  by  AIS  was  provided  at  a 
preferential  rate,  we  compared  the 
interest  rate  charged  to  our  short-term 
loan  benchmark  interest  rale.  As  a 
benchmark  for  short-term  loans,  it  is  our 
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practice  to  use  the  most  comparable, 
predominant  commercial  rate  for  short- 
term  financing.  For  purposes  of  these 
detemrinations,  we  are  using  the  90-day 
Bankers'  Acceptance  (BA)  rate  as  the 
most  comparable  and  commonly  used 
alternative  source  of  short-term 
financing.  This  is  the  benchmark  that  we 
applied  in  Final  Affirmative 
Counten-'ailing  Duty  Determination: 
Carbon  SteeJ  Wire  Rod  from  Malaysia 
(53  FR  13303.  April  22,  1988)  {Wire  Rod], 
the  last  investigation  in  which  this 
program  was  used.  Based  on  this 
comparison,  we  find  that  ECR  loans  are 
provided  at  preferential  rates  and. 
therefore,  are  countervailable 

To  calculate  the  benefit  from  the  ECR 
loan  on  which  AIS  paid  interest  in  1987. 
we  followed  the  short-term  methodology 
which  has  been  applied  consistently  in 
our  past  determinations  and  is 
described  in  more  detail  in  the  Subsidies 
Appendix  attached  to  the  notice  of  Cold- 
Rolled  Carbon  Steel  Flat-Rolled 
Products  from  Argentina:  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order  (49  FR  18006.  April  26. 1984).  We 
compared  the  amount  of  interest 
actually  paid  during  the  review  period  to 
the  amount  that  would  have  been  paid 
at  the  benchmark  rate. 

Because  order-based  ECR  loans  are 
shipment-specific,  we  included  only  that 
loan  which  financed  exports  of  the 
products  under  investigation  to  the 
United  States  (in  this  case,  standard 
pipe).  For  this  loan,  we  calculated  the 
amount  of  interest  that  would  have  been 
paid  using  the  BA  benchmark  and 
subtracted  the  amount  of  interest  that 
was  actually  paid.  We  divided  the  result 
by  AIS'  exports  of  standard  pipe  to  the 
United  Stales  during  the  review  period. 
The  result  was  a  rate  of  0.001  percent  ad 
valorem.  Since  this  is  the  only  program 
preliminarily  determined  to  be 
countervailable  that  AIS  reported  it 
used  during  the  review  priod.  AIS"  rate 
for  standard  pipe  Is  de  minimis  (19  CFR 
355.8). 

The  estimated  net  bounty  or  grant  for 
line  pipe,  HWRT  and  LWHT  is  zero  for 
all  manufactures,  producers  and 
exporters  in  Malaysia. 

B.  Allowance  of  a  Percentage  of  Net 
Taxable  Income  Based  on  the  F.OB. 
Value  of  Export  Sales;  Abatement  of 
Taxable  Income  Based  on  the  Ratio  of 
Export  Sales  to  Total  Sales 

Effective  in  1984,  section  29  of  the 
Investment  Incentives  Act  of  1968  was 
emended  to  allow  for  a  fla'  deduction  or 
allowance  of  five  percent  of  export 
revenues  (based  on  FOB.  value)  from 
taxable  income.  Due  to  the  enactment  of 
the  Promotion  of  Investments  Act  of 


1986,  this  program,  provided  for  under 
section  39  of  the  1986  Act,  currently 
applies  only  to  trading  companies  and 
agricultural  companies.  It  is  not 
available  lo  companies  still  participating 
in  programs  under  the  repealed 
Investment  Incentives  Act  of  1966, 
including  pioneer  status,  or  to 
companies  granted  pioneer  status  or  an 
investment  lax  allowance  under  the 
Promotion  of  Investments  Act  of  1986. 

Maruichi  is  the  only  respondent 
company  which  claimed  this  allowance 
on  its  tax  return  filed  during  the  review 
period.  Because  only  exporters  are 
eligible  for  the  program,  we 
preliminarily  determine  that  it  is 
countervailable. 

To  calculate  the  benefit  from  this 
program,  we  divided  the  lax  savings 
from  the  program  that  Maruichi  reported 
in  the  response  by  the  company's  total 
exports  during  the  review  period.  We 
divided  the  savings  over  Maruichi's  total 
exports  because  the  program  is  not  tied 
to  specific  export  products,  shipments  or 
destinations.  On  this  basis,  we 
calculated  an  estimated  net  bounty  or 
grant  for  the  review  period  of  1.17 
percent  ad  valorem  for  standard  pipe. 
the  only^Iass  or  kind  of  merchandise 
under  investigation  which  Maruichi 
exported  to  the  United  Slates  during  the 
review  period.  This  rate  is  for  all 
manufacturers,  producers  and  exportei-s 
of  standard  pipe  in  M;i1avsia.  except  for 
AIS  and  SPIM. 

The  estimated  net  bounty  or  grant  for 
line  pipe,  HWRT  and  LWRT  is  zero  for 
all  manufacturers,  producers  and 
exporters  in  Malaysia. 

On  January  1.  1986.  the  Government  of 
Malaysia  terminated  the  Allowance  of  a 
Percentage  of  Net  Taxable  Income 
Based  on  the  F.O.B.  Value  of  Export 
Sales,  except  with  regard  to  trading  and 
agricultural  companies.  This  termination 
was  implemented  through  the  passage  of 
the  Promotion  of  Investments  Act  of 
1986.  The  Government  replaced  the 
Allowance  with  a  new  program 
applicable  to  exports  made  on  or  after 
January  1. 1986.  The  new  program  is  the 
"Abatement  of  Taxable  Income  Based 
on  the  Ratio  of  Export  Sales  to  Total 
Sales."  It  provides  for  an  abatement  of 
adjusted  income  for  exports.  The 
amount  of  adjusted  income  to  be  abated 
is;  (1)  A  rate  equivalent  to  50  percent  of 
the  ratio  of  export  sales  lo  total  sales; 
and  (2)  five  percent  of  the  value  of 
indigenous  Malaysian  materials 
incorporated  in  the  manufacture  of 
exported  products.  This  program  is  not 
available  to  companies  still  participating 
in  programs  under  the  repealed 
Investment  Incentives  Act  of  1968, 
including  pioneer  status,  or  to 
companies  granted  pioneer  status  or  an 


investment  tax  allowance  under  the 
Promotion  of  investments  Act  of  1986. 

According  to  the  responses.  Maruichi 
claimed  the  first  section  of  the 
Abatement  on  its  tax  return  filed  on 
May  9. 1988,  the  year  immediately 
following  the  review  period.  Because 
only  exporters  are  eligible  for  the 
Abatement,  we  prelimmarily  determine 
that  it  is  countervailable.  Since  the 
Abatement  effectively  replaced  the 
Allowance,  we  consider  that  the 
Abatement  is  the  appropriate  basis  for 
calculating  the  estimated  net  bounty  or 
grant  for  duty  deposit  purposes. 

To  take  into  account  this  program- 
wide  change  that  occurred  before  our 
preliminary  determinations,  we 
calculated  a  benefit  lo  reflect  bounties 
or  grants  received  due  to  the  Abatement 
which  are  currently  accruing  on  exports 
of  standard  pipe  to  the  United  States.  To 
calculate  the  benefit  from  the  program, 
we  divided  the  1988  tax  savings 
attributable  lo  it  that  Maruichi  reported 
in  its  supplemental  response  by  the 
company's  total  exports  during  the 
review  period.  We  divided  the  savings 
over  Maruichi's  total  exports  because 
this  program.  like  the  export  allowance 
program,  is  not  tied  lo  specific  export 
products,  shipments  or  destinations. 
Since  1988  export  figures  are  not  yet 
available,  we  used  Maruichi's  1987 
exports  as  best  information  available. 

On  this  basis,  we  calculated  an 
estimated  duty  deposit  rate  of  1.S5 
percent  ad  valorem  for  all 
manufacturers,  producers  and  exporters 
in  Malavsia  of  standard  pipe  e-xcept  for 
AIS  and  SPIM. 

The  estimated  duty  deposit  for  line 
pipe.  HWRT  and  LWRT  is  zero  for  all 
manufactures,  producers  and  exporters 
in  Malaysia. 

At  verification,  we  will  seek  complete 
information  from  the  relevant 
government  agencies  concerning  the 
nature  and  effect  of  this  program-wide 
change,  and  from  the  respondent 
companies  concerning  the  use  of  the 
new  Abatement  program. 

II.  Program  Preliminarily  Determined 
Not  lo  Confer  a  Bounty  or  Grant 

We  preliminarily  determine  that 
bounties  or  grants  are  not  being 
provided  to  manufacturers,  producers  or 
exporters  in  Malaysia  of  the  subject 
merchandise  under  the  following 
program: 

Accelerated  Depreciation  Allowance 

In  OUT  initiation,  we  stated  that  we 
would  investigate  whether 
manufacturers,  producers  or  exporters 
in  Malaysia  of  the  subject  merchandise 
receive  countervailable  benefits  bom 
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the  Accelerated  Depreciation  Allowance 
(ADA),  According  to  the  responses,  the 
ADA  can  be  claimed  by  any  company  in 
Mdlaysid.  There  are  no  qualifyinR  or 
application  procedures  associated  with 
:te  cldim  and  the  government  has  no 
discretion  to  vary  the  level  of  the 
allowance  (40  percent  for  all 
companies).  We  thus  preliminarily 
determine  thai  this  program  is  not 
limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
indosthes  and  therefore,  is  not 
co'Lintervailable. 

III.  Programs  Preliminarily  Delermined 
Not  To  Be  Used 

We  prehminaniy  determine  tiiai 
T.dnufaclurers,  producers,  or  exporters 
;n  Malaysia  of  the  subject  merchandise 
did  not  apply  for.  claim  or  receive 
benefits  during  the  review  penod  for 
exports  of  the  subject  merchandise  to 
the  United  States  under  the  following 
programs; 

A.  Export  Tax  Incentives 

1  Abatement  of  Five  Percent  of  the 

Value  of  Indigenous  Materials  Used  in 
Kx  ports 

The  Investment  Incentives  Act  of  1968 
provided  for  an  abatement  of  taxable 
income  based  on  the  ratio  of  export 
Si^ies  to  total  sales.  This  law  was 
repealed  effective  lanuary  1,  lf?86.  and 
replaced  by  the  Promotion  of 
Investments  Act  of  1986.  Among  other 
incentives,  the  new  law  provides  for  an 
abatement  of  adjusted  income  for 
exports.  The  amount  of  adjusted  income 
to  be  abated  is:  (1)  A  rate  equivalent  to 
50  percent  of  the  ratio  of  export  sales  to 
Iota!  sales:  and  (2)  five  percent  of  the 
value  of  indii^enous  Malaysian  materials 
mcQrporared  in  the  manufacture  of 
exported  products.  According  to  the 
responses.  Maruichi  made  a  claim  under 
the  first  section  of  this  program  on  its 
tax  return  filed  in  1968  (?ee  section  l.B- 
of  the  notice],  but  did  not  make  a  claim 
under  the  second.  This  program  is  not 
available  to  companies  stil!  participating 
in  progidms  under  the  repealed 
Investment  Incentives  Act  of  1968, 
including  pioneer  status,  or  to 
companies  granted  pioneer  status  or  an 
investment  tax  allowance  under  the 
Promotion  of  Investments  Act  of  1986. 

2.  Allowance  of  Taxable  Income  of  Five 
Percent  for  Trading  Companies 
Exporting  Malaysian-Made  Products 

Under  the  Promotion  of  Investments 
Act  of  1986,  an  allowance  of  five  percent 
of  the  F.O.B  value  of  export  revenues  is 
available  to  trading  companies  and 
agricultural  companies  exporting 
Malaysian-made  products.  This  program 


is  not  available  to  companies  still 
participating  in  programs  under  the 
repealed  Inveatment  Incentivei  Act  of 
1968,  including  Pioneer  Status,  or  to 
companies  granted  pioneer  status  or  an 
investment  tax  allowance  under  the 
Promotion  of  Investments  Act  of  1986 

3-  Double  Deduction  for  Export  Credit 
Insurance  Payments 

The  Income  Tax  Act  of  1967.  as 
amended,  provides  for  a  deduction  to  be 
taken  on  a  company's  tax  return  for  the 
cost  of  export  credit  insurance  in 
addition  to  a  similar  deduction  allowed 
on  a  company's  financial  statement. 

4.  Double  Deduction  for  Export 
Prom.otion  Expenses 

Section  41  of  the  Promotion  of 
Investments  Act  of  1986  allows 
companies  to  deduct  expenses  related  to 
the  promotion  of  exports  twice,  once  on 
the  finanaal  statement  and  again  on  the 
income  tax  form. 

5.  Industrial  Building  Allowance 

Sections  63-86  of  the  Income  Tax  Act 
of  1967,  as  amended,  allow  an  income 
tax  deduction  for  a  percentage  of  the 
value  of  constructed  or  purchased 
buildings  used  in  manufacturing.  In  1964. 
this  allowance  was  extended  to  include 
buildings  used  as  warehouses  to  store 
finished  goods  ready  for  export  or 
imported  inputs  to  be  incorporated  into 
exported  goods 

B.  Other  Export  Incentive 

Export  Insurance  Program 

Export  credit  insurance  is  provided  by 
Malaysian  Export  Credit  Insurance.  Bhd. 
(MECIB). 

Established  under  the  Malaysian 
Comptuiies  Act  of  19t>5,  MEClfi  is  owned 
(ointly  by  the  Government  of  Malaysia 
(53.6  percent)  and  by  commercial  banks 
and  insurance  companies  |464  percent). 
MECIB  provides  insurance  only  to  cover 
commercial  and  political  nsks. 

C  Other  Tax  Incentives 

1  Pioneer  Status  Under  the  Investment 
Incentives  Act  of  1908 

Pioneer  status  under  this  Act.  as 
amended,  is  available  to  companies 
producing  a  product  (1)  with  favorable 
prospects  for  further  development, 
including  development  for  export,  or  (2) 
currently  being  produced  in  insufficient 
quantities  to  meet  the  development 
needs  of  Malysia.  including  export- 
Benefits  granted  under  pioneer  status 
include  exemptions  on  the  portion  of 
income  derived  from  sales  of  the  pioneer 
product  from  the  following:  (1)  The  40 
percent  corporate  income  tax;  (2|  the 
five  percent  development  tax;  (3J  the 


three  percent  excess  profits  tax;  and  (4) 
the  40  percent  dividend  tax.  Pioneer 
status  benefits  are  available  for  a  period 
of  up  to  five  years  and  may  be  extended 
for  up  to  an  additional  three  years.  This 
program  is  not  available  to  companies 
grunted  pioneer  status  under  the 
Promotion  of  Investments  Act  of  1986. 
According  to  the  responses,  all  three 
respondent  companies  received  pioneer 
status  in  the  1970s  and  completely 
utilized  any  residual  benefits  remaining 
from  this  program  before  the  review 
penod.  At  vertification.  we  will  check  to 
determine  whether  any  residual  benefits 
are  still  available  and  being  used 

2.  Pioneer  Status  Under  the  Promotioo  of 
Investments  Act  of  1986 

As  staled  above,  the  Promotion  of 
Investments  Act  of  1986  replaced  the 
Investment  Incentives  Act  of  1968. 
Companies  which  have  received  pioneer 
status  under  the  1968  Act  may  not 
receive  it  dn^ain  under  the  1986  Act  for 
the  same  pnxiuci.  They  may.  however, 
receive  it  again  under  the  1966  Act  for  a 
different  pnoduct  The  pnmary  changes 
in  the  pioneer  status  program  under  the 
new  law  are  as  follows:  (1)  The  initial 
grant  of  pioneer  status  is  five  years  for 
all  companiest,  regardless  of  their  level 
of  investment.  (2)  the  product  must  be 
on  the  "'promoted  product"'  or  "promoted 
activities  ■  list,  (i]  specific  one-ytar 
extensions  fur  location,  prionty 
products,  and  Malaysian  content  have 
been  eliminated;  {4)  extensions  are  now 
granted  for  five  years  if  the  product  is  on 
the  "prtjmoted  product'"  list  for 
extensions  and  the  company  meets 
certain  investment,  cmpkjyment,  or 
development  criteria:  and  (5)  pioneer 
status  may  also  be  provided  to  non- 
corporate entities  such  as  cooperative 
societies,  associations,  etc.  TTiis  program 
is  not  available  to  companies  granted 
pioneer  status  under  the  Investment 
Incentives  Act  of  1968. 

3.  Investment  Tax  Allowance 

The  Promotion  of  Investments  Act  of 
1986  provides  for  an  investment  lax 
allowance,  limited  by  the  amount  of 
actual  expenses,  for  qualifying  capital 
expenditures.  This  program  is  not 
available  to  companies  granted  pioneer 
status  under  the  Investment  Incentives 
Act  of  1966  or  under  the  Promotion  of 
Investments  Act  of  1980, 

4.  Reinvestment  Allowance 

The  Income  Tax  Act  of  1967.  as 
amended  In  1979.  provides  for  a 
reinvestment  allowance  of  25  percent  for 
capital  expenditures  on  a  factory,  plant 
or  machinery  This  program  is  not 
available  to  companies  granted  pioneer 
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status  under  the  Investment  Incentives 
Act  of  1968  or  under  the  Promotion  of 
Investments  Act  of  1986. 

D.  Medium-  and  Long-term  Government 
Financing 

Medium-  and  long-term  financing  is 
provided  by  the  following  institutions: 

•  the  Industrial  Development  Bank  of 
Malaysia  (IDBM) 

•  the  Development  Bank  of  Malaysia 
(DBM) 

•  the  Borneo  Development 
Corporation  (BDC) 

•  the  Sabah  Development  Bank  (SDB) 
IDBM.  which  is  wholly  owned  by  the 

Government  of  Malaysia,  provides 
financing  primarily  to  the  shipping 
industry,  whereas  the  main  objective  of 
DBM  is  to  promote  businesses  owned  by 
Bumitputras  (native  Malaysians  not  of 
Chinese  or  Indian  descent).  BDC  was 
established  to  promote  industrial 
development  in  the  Sabah  and  Sarawak 
states;  each  state  has  a  50  percent 
ownership  in  the  bank  SDB.  wholly 
owned  by  the  State  of  Sabah.  was 
estabhshed  to  promote  economic 
development  in  that  state. 

According  to  the  responses,  none  of 
the  respondent  companies  had  loans 
outstanding  from  any  of  these 
institutions  during  the  review  period. 

E.  Reduction  in  the  Cost  of  State  Land 
for  New  Industry 

Certain  states  may  reduce  the  price  of 
slate  land  in  order  to  attract  investment 
and  deveiopmenl.  According  to  the 
responses,  none  of  the  respondent 
companies  has  received  state  land  at 
reduced  cost. 

F.  Preferential  Financing  for  Bumiputras 

The  DBM  provides  medium-  and  long- 
term  financing  as  well  as  guarantees  for 
industrial  equipment  loans  to 
Bumiputras. 

According  to  the  responses,  none  of 
the  respondent  companies  had  loans 
outstanding  from  the  DBM  during  the 
review  period. 

Verification 

In  accordance  with  section  776(al  of 
the  Act,  we  will  verify  the  information 
used  in  making  our  final  determinations. 

Suspension  of  Liquidation 

In  accordance  with  sections  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  standard  pipe  from 
Malaysia  (except  as  noted  below)  which 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 


the  Fodoral  Register  and  to  require  a 
cash  deposit  or  bond  m  the  amounts 
indicated  below: 

[tnp«roeni] 


Bxpoflflra 

EtttnUM 

orgrwil 

EsWTUlM 

duty 

deo(»i1 

rate 

SBntttujnpe 

0 
0 
1.17 

<0 

SP1M 

M»ucni  t  all  onwra 

'0 

Since  the  determine tions  on  line  pipe. 
HWRT  and  LWRT  are  negative,  no 
suspension  of  hquidation  will  be 
required. 

Public  Comment 

In  accordance  with  19  CFR  355.35.  we 
will  hold  a  public  hearing,  if  requested, 
to  afford  Interested  parties  an 
opportunity  to  comment  on  these 
preliminary  determinations  at  1:00  p.m. 
on  October  25.  1988.  at  the  U.S. 
Department  of  Commerce.  Room  3708. 
14lh  Street  and  Constitution  Avenue 
NW..  Washington.  DC  20230.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  to  the  Assistant 
Secretary  for  Import  Administration. 
Room  B-099.  at  the  above  address 
within  ten  days  of  the  publicaton  of  this 
notice  in  the  Federal  Re^ster. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number  (2)  the  number  of  participants; 
(3)  the  reason  for  attending,  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addilion,  ten  copies  of  the  business 
proprietary  version  and  seven  copies  of 
the  nonproprietar>'  version  of  the  pre- 
hearing bnefs  must  be  submitted  to  the 
Assistant  Secretary  by  October  18, 1988. 
Oral  presentations  will  be  limited  to 
issues  raised  in  the  briefs.  In  accordance 
with  19  CFR  355.33fd)  and  355.34. 
written  views  will  be  considered  if 
received  not  less  than  30  days  before  the 
final  determination  is  due  or,  if  a 
hearing  is  held,  within  seven  days  after 
the  hearing  transcript  is  available. 

These  determinations  are  published 
pursuant  to  section  703(f)  of  the  Act  (19 
U.S.C.  167lb(f)). 
|an  W.  Mares. 

Assistant  Secretary-  for  Import 
Administration. 
Augu&t  31, 1968. 

(FR  Doc  ae~20405  Filed  9-7-68;  8;45  am| 
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East  Texas  Regional  HeaKh  Facilities; 
Decision  on  Application  For  Duty-Free 
Entry  of  Scientific  lnstrun>ent 

This  decision  is  made  pursuant  to 
section  61cl  of  the  Educational, 
Scientific  and  Cultural  Materials 
Importation  Act  of  1966  (Pub,  L  89-651. 
80  Stat.  897;  15  CFR  Part  301),  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5:00  p.m.  in  Room  1523,  U.S, 
Department  of  Commerce.  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC. 

Docket  Number  88-116, 

Applicant-  East  Texas  Regional 
Health  Facilities.  Tyler.  TX  757H. 

Instrument-  Litholnpter.  Model  HM4- 

Manufacturer.  Domier 
Medizintechnik  GmbH.  West  Germany. 

Intended  Use  See  notice  at  53  FR 
15102,  Apnl  27. 1968, 

Comments:  None  received. 

Decision:  Approved,  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  Slates. 

Reasons:  At  the  time  of  order  there 
was  no  domestic  manufacturer  of 
lilhotripters  or  of  comparable  devices 
capable  of  noninvasively  pulverizing 
kidney  stones. 

Our  consultants  in  the  National 
Institutes  of  Health  have  advised  us 
with  respect  to  this  application  that 
there  were  no  known  domestic 
instruments  available  at  time  of  order 
which  were  equivalent  to  the  foreign 
article.  We  know  of  no  equivalent 
instrument  that,  that  at  lime  of  order, 
was  being  manufactured  in  the  United 
States  which  was  of  equivalent 
scientific  value  to  the  foreign  instrument 
for  the  purposes  for  which  the 
instrument  is  intended  to  be  used.  (See 
also  52  FR  22512.  June  12. 1987.) 
Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc.  8ti- 20406  Filed  9-7-88;  8:45  am] 
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National  Institute  of  Starxlards  and 
Technology  ' 

lOocket  No.  80867-81671 

National  Voluntary  Laboratory 
Accreditation  Program 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 


■  Note:  Public  l^w  ItXMIS  renamed  the  National 
Bureau  q\  Slindards  as  tht!  National  InsUIule  of 
Standards  and  Technology 
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action:  PabhcaUon  of  NVLAP  Directory 

Supplement. 

summary:  The  Nali.jna;  Institute  of 
Slaidards  and  Technology  (NIST) 
^nr.r)i;nr*^s  laboratory  accreditation 
afjfiun^  taken  dunn«  the  second  quarter 
of  1988- 


FOfl  FUmXCII  INFORMATION  CONTACT: 

John  Donaldson.  Maniij^er.  Laboratory 
AccreditaliQii.  .^DMI.^'  .\527.  National 
Institute  of  Standards  and  Technology. 
Gaithersburg.  MD  20899  (301)  975-4018 
SUPPLEMENTAMY  INFORMATION:  This 
supplement  to  the  1987-88  NVIv\P 
Directory  of  Accredited  Laboratories 


(NflSIR  88-3718)  is  published  pursuant 
lo  i  7.8(b)  of  the  National  Voluntary 
Laboratory  Accreditation  Program 
(NVLAP)  Procedures  (15  CFR  7,68(b)). 

The  following  table  summarizes 
NVLAP  accreditation  actions  for  the 
period  April  1. 1988,  through  lune  30. 
1986. 


TIM 

CT8 

CAR 

STO 

ACO 

GPL 

oos 

ECT 

Total 

InmiK 

1 

2 

1 

4 

Sunandad 

Tomnrailo         

2 
34 

1 

3 

ITS 

PpiJ|n<7fl             

22 

4 

9 

a 

58 

18 

The  idboratones  awarded  initial 
accredilatjon  are: 
CTS.  Engineering  ConsaJting  Services. 

Ltd.,  Chantilly.  VA.  E.  Rosa  Curtis, 

"03-471 -S400. 
DOS:  Troxlpr-Radiation  Monitoring 

S'.'rv'.ces.  Research  Trianiile.  NC. 

Elizabeth  Franklin.  919-549-6661, 
D  C.  Cook  Dosimetrj'  Laboratory, 

BndRman,  Ml,  James  M,  Tozser.  61S- 

ECT  Chompncs  Radiation  Test 

Services,  Wobam.  MA  fames  F 

MjQ'jeeney.  «17-93S-4tt50 

THp  lahijratorieg  whose  accreditations 
were  terminated  are: 
TIM.  Archilecttira!  Testing,  Inc.,  York. 

PA. 

aSC  Corp..  Libertyville.  IL 
CTS  Engineering  Testing  Laboratory. 

Akron.  OH 
TIM — lnsulat;ijn 

CTS — Constriction  Testing  Services 
CAR— Carpet 

ACO— Acoustical  Testing  Services 
STO— Stove 
CPL — Commencal  Products  LAP  (Paint. 

Paper.  Seals  and  Sealants) 
DOS — Dosimetry 
ECT — Electromagnetic  Compatibility 

and  TelecominunicaJiona 
Ra>-mond  G  Kanimer 
.'\.  :.r^  Diivi  ti>r 
D^j'p  September  1,  ISoo 
IFR  Doc  8a^::J22y  F.."d  ^7-88;  445  ami 
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National  Oceanic  and  Atmosphertc 
Administration 

Marine  Mammals;  Apptication  for 
Permit;  NatkHuH  Aquarium  In  Baftlmore 
(P261C) 

Notice  IS  hereby  given  that  an 
Applicant  has  appbed  \n  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.SC.  1361- 
\¥)7)  and  the  Regulations  Governing  the 


Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216J. 

1.  Applicant:  National  Aquarium  in 
Baltimore,  Pier  3.  501  E.  Pratt  Street. 
Baltimore.  Maryland  21202. 

2-  Type  of  Permit  Requested:  Public 
Display. 

1  Species  and  Number  of  Marine 
Mammals:  Atlantic  bottlenose  dolphin 
( Tvrsiops  trviKatU8\  9. 

4.  Type  of  Take  cmd  Location  of 
Activity  Capture  from  the  West  Coast 
of  Florida  and  maintais  for  public 
display. 

5.  Period  of  Activity:  Two  (2)  years. 
The  arrangements  and  facUities  for 

transporting  and  maintaining  the  marine 
mammals  requested  in  the  above 
described  applications  have  been 
inspected  by  a  licensed  veterinarian, 
who  has  certified  that  such 
arrangements  and  facilities  are 
adequate  for  the  well-being  of  the 
marine  mammals  involved. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretnr>'  of  Commerce  it»  forwarding 
copies  of  this  apphcation  to  the  Marine 
Mammal  Commission  and  its  Committee 
of  Scientific  Adviaors. 

Wrilte.n  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce.  Washington, 
DC  20235.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  a  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  slalemenls  and  opinions  contained 
in  this  notice  of  apptication  are 
summaries  of  those  of  the  Applicant  and 
do  not  necessarily  reflect  the  views  of 
the  National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  o^ices: 


Office  of  Protected  Resources  and 
fiabitat  Programs.  National  Manne 
Fisheries  Services.  1825  Connecticut 
Avenue  NW.,  Room  80S.  Washington, 
DC  20235: 

Director.  Southeast  Region.  National 
Marine  Fisheries  Service.  9450  Koger 
Boulevard.  St  Petersburg.  Florida  33702: 
and 

Director.  Northeast  Region.  National 
Marine  Fisfaenes  Service.  14  Federal 
Building.  Elm  Street.  Gloucester. 
Massachusetts  01930. 

Date:  August  31. 19B8. 

Nancy  Foster. 

Director.  Office  of  Protected  Resources. 

Notionai  Marine  Fnherice  Service. 

(FR  tloc  86-2034:!  Filed  <»-7-M:  fl45  arnl 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adtustmerrt  of  an  import  Umtt  for  a 
Certarn  Wool  Textife  Product 
Produced  or  Manufactured  In  the 
Hungarian  People's  Republic 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA) 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

limiL 

EFFECTIVE  DATE:  September  12.  1988. 

Authority:  K,xer:utivc  Order  11651  of  March 
a,  1972.  as  amended;  Section  204  af  the 
Agricultural  Act  of  1956.  as  amended  {7 
use  16541 

FOR  FURTHEI*  INFORMATION  CONTACT: 

leromc  Turiolfi  Inlernatinnal  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  US,  Department  of  Commerce. 
(202)  377-4 Z12.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
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bulletin  boards  of  each  Customs  port. 
For  information  on  embargoes  and  quota 
re-openings.  call  (202)  377-3715, 
SUPPIEMENTARY  INFORMATION:  The 

curreii:  limit  for  Categor>'  448  is  being 
increased  for  special  carryforward. 

A  description  of  the  textile  categories 
in  terms  of  T.S. U.S.A.  numbers  is 
available  in  the  CORRELATION: 
Textitle  and  Apparel  Categories  with 
Tariff  Schedules  of  the  United  Slates 
Annotated  (see  Federal  Register  notice 
52  FR  47745.  published  on  December  16. 
1987).  Also  see  53  FR  50.  published  on 
January  4.  1988. 

The  letter  to  the  (Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Jamita  H.  Babb. 

Chairman.  CommiUee  for  ihe  Implementatjon 
of  Textile  Agreements. 

Commillee  for  tb«  ImptemeDlatiofi  of  Textile 

Agreements 

September  2.  1988. 
CoDunissioner  of  Customs. 
Deportment  of  the  Treasury. 
Wasbinston.  DC  20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  30. 1967,  as 
Bmi>nded.  concerning  imports  of  certain  wool 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  the  Hungarian 
People"*  Republic  end  exported  during  Ihe 
period  which  began  on  )anuury  1. 1968  and 
extends  through  December  31. 1988. 

Elective  on  September  IZ.  1968  the 
directive  of  December  30, 1987  is  further 
amended  to  include  an  ad)usiment  to  the 
fullowing  category,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Hungary: 


Categofy 


Adjusted  Und  > 


448 . 


'  The  hmn  Nn  not  been  adiusled  to  account  lor 
any  imports  exporWd  attar  DecemMr  31.  1987 

The  Committee  for  the  Implementation  uf 
Textile  Agreements  has  determined  thai  this 
action  falls  within  the  foreign  affairs 
exception  lo  the  rulemaking  provtbion  of  S 
U  aC  553(a)(l|. 
Sincerely. 
lames  R  Babb. 

Chairman.  Committee  for  the  Implementatjon 
of  Textile  Agreements. 
IFR  Doc,  B8-20383  Filed  9-7-88;  8:45  am| 
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Amendments  to  the  Export  Vi&a 
Requirement  for  Certain  Cotton  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  In  the 
Hungarian  People's  Repubbc 

S4!ptember  2. 1988. 

AOENCv:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  lo  the 

Commissioner  of  Customs  amending  the 

export  visa  arrangement. 

EFFECTIVE  DATE:  September  12. 1988. 

Authority:  E.0. 11651  of  March  3. 1972.  as 
amended,  sec  204  of  Ihe  Agricultural  Act  uf 
1956,  as  amended  [7  U.S.C.  1854), 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerome  Turtola.  Inlemationa!  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION:  Under 
the  terms  of  the  current  Bilateral  Textile 
Agreement  between  the  Governments  of 
the  United  States  and  the  Hungarian 
People's  Republic,  agreement  was 
reached  lo  further  amend  the  visa 
arrangement  to  require  visas  for  the 
entry  of  cotton  and  man-made  fiber 
textile  products  in  Categories  313  and 
604. 

A  description  of  the  textile  categories 
in  terms  of  T.S. U.S.A.  numbers  is 
available  in  the  CORRELATiON:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  nohce 
52  FR  47745.  published  on  December  16. 
1987).  Also  see  49  FR  8659.  published  on 
March  8. 1984. 
lames  II.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implemcntabon  of  Textile 
Agreements 

September  2. 1988. 

Commissioner  of  Customs.  Department  of  the 
Treasury.  Washington.  DC  2(3229. 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  5, 19ft4.  by  the 
Chairman,  Commillee  Tor  the  Implementatjon 
of  Textile  Agreements,  that  directed  you  to 
prohibit  entry  of  certain  wool  textile 
products,  produced  or  manufactured  in 
Hungary  whii:h  were  not  properly  visaed  by 
the  Government  of  the  Hungarian  People's 
Republic 

Effective  on  Sept.  12. 1988.  you  are  directed 
lo  aUo  prohibit  entry  of  colton  and  man- 
made  fiber  textile  products  in  Categories  313 
and  604  entered  for  consumption  or 
withdrawn  from  warehouse  for  cunsumption 
into  the  Customs  territory  of  the  United 
Stales  (I.e..  the  50  Slates,  the  District  of 
Columbia  and  the  Commonwealth  of  Puerto 
Rico)  on  or  after  Sept.  12, 1988  which  have 
been  produced  or  manufactured  in  Hungary 


and  exported  from  Hungary  on  and  after 
Sept.  12. 1968  for  which  the  Hungarian 
People's  Republic  has  not  issued  an 
appropriate  export  visa. 

Goods  in  Categories  313  and  604  which 
were  exported  prior  to  Sept.  12, 1988  shall  not 
be  denied  entry  for  lack  of  a  visa. 

The  Commillee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  wtlhin  Ihe  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.SG.  S53(a)(l). 

Sincerely. 
fames  H.  Babb, 

Chairman.  Committee  far  the  Implementation 
of  Textile  Agreements. 
IFR  Doc  88-20384  Filed  9-7-68:  8;4S  am| 
BOXING  CODE  U)0-OfMI 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mcrchantile  Exchar>ge 
Proposed  Futures  Contract 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availabihty  of  the 

terms  and  conditions  of  proposed 

commodities  futures  contract. 

SUMMARY:  The  Chicago  Merchantile 

Exchange  ("CME")  has  applied  for 
designation  as  a  contract  market  in 
futures  on  the  Federal  Funds  Rate.  The 
Director  of  the  Division  of  Economic 
Analysis  ("Division")  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  $  140.98,  has  determined  ih-it 
publication  of  the  proposal  for  comment 
is  in  the  public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
intei^sled  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Acl. 

DATE:  Comments  must  be  received  on  or 
before  October  11, 198a 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary,  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW..  Washmgton.  DC  20581. 
Reference  should  be  made  to  the  CME 
Federal  Funds  Rate  futures  contract. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  Shilts.  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington.  DC  20581.  (202)  254-7303. 
SUPPLEMENTARY  INFORMATION:  Copies 

of  the  terms  and  conditions  of  the 
proposed  futures  contract  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Com.modity  Futures 
Trading  Commission,  2033  K  Street  NW., 
Washington.  DC  20581.  Copies  of  the 
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terms  anj  condilions  Cdn  be  obtained 
through  the  Office  of  the  Secrelandf  by 
mdi!  the  abovp  address  or  by  phone  at 
(202)  254-6,314 

Other  matenals  submitted  by  the 
CNIF.  in  support  of  the  application  for 
cnntracl  market  designation  may  be 
availdble  upon  request  pursuant  to  the 
Kreedom  of  L'lformation  Act  (5  USC. 
SoZ]  and  the  Commission's  regulations 
Iher^-under  (17  CFR  Part  145  (1937)), 
except  to  the  extent  thej  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9,  Requests  for  copies 
of  such  matenals  should  be  made  to  the 
FOI.  Privacy  and  SuRshme  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  m  accordance  with  17  CFR 
145.-  and  145.8. 

\r.y  person  interested  in  submitting 
wntten  data,  views  or  arguments  on  the 
terms  and  condition  of  the  proposed 
futures  contract,  or  with  respect  to  other 
matenals  submitted  by  the  CME  m 
support  of  the  application,  should  send 
such  comments  to  lean  A.  Webb. 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW  , 
Washington.  DC  20581.  hy  the  specified 
date 
Usu&d  tn  Washingtun.  OC  oa  September  Z. 

PauU  \.  Toslnl. 

Dirvctor  Division  of  Economic  Anofyaia. 
IFR  D.x:  BS-Saiag  Filed  9-7-aa:  fl4.=>  a.m.] 
BtLUMO  cooe  K>St-ai-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Inlonnation  Collection 
Request* 

agency:  Department  of  Education. 
ACnOM:  Notice  of  proposed  infonnation 
collection  requests. 

summary:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
11.  198fi. 

ADDRESSES:  Wntten  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory-  Afffiirs, 
Attention:  fim  Houser.  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget,  726  Jackson 
Place  N'W..  Room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503, 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster. 


Department  of  Education.  4O0  Maryland 
Avenue  SW .  Room  5624,  Regional 
Office  B.jilding  1,  Washington.  DC 
202:'2. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  B,  Webster  (202)  732-3915- 
SUPPlfMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C,  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  m  the  approval  process 
would  defeat  the  purpose  of  the 
information  coUeclioa  \iolate  Stale  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  lo  perform  its 
statutory'  obligations. 

The  Director.  Office  of  Information 
Resources  Management,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB,  Each 
proposed  information  collection, 
grouped  by  ofHce.  contains  the 
following: 

(1)  Type  of  review  requested  e-g.. 
new.  revision,  extension,  existing  or 
reinstatement:  (2)  title;  (3)  frequency  of 
collection:  (4)  the  affected  public;  (5) 
reporting  burden;  and/or  (ti) 
recordkeeping  burden;  and  (7)  abstract. 
OMB  invites  public  comment  at  the 
address  specified  above  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  Sept«mbtir  2,  I'.JSa. 
Carlcn  L'.  Rice, 

Dire<:tor  for  Off  ice  of  Information  Resourcf^n 
Monasem&nt. 

Office  of  Special  Education  and 
RehabilitatioD  Services 

Type  of  Review.  New. 

Title:  Evaluation  of  Services  Provided 
to  Individuals  with  Specific  Learning 
Disabilities, 

Affected  Public  Stale  or  local 
governments. 

Frequency:  One  bme  only. 

Reporting  Burden: 

Responses;  714. 

Burden  Hours:  888, 

Recordkeeping: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  This  study  will  assess  the 
current  dehver>-  of  Federal/State 
Vocational  Rehabilitation  (VR)  services 
to  individuals  with  specific  learning 
disabilities,  and  document  effective 
practices  through  surveys  of  all  VR 
agencies  and  local  VR  counselors  in 


selected  States.  T^e  Department  will  use 
the  information  to  plan  future  directions 
in  relation  to  clients  with  specific 

learning  disabilities. 

(KR  CKk:  88-2r^07  Filed  »-7-ae;  8:45  ajn.) 
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DEPARTMENT  OF  ENERGY 

Savannah  River  Operattons  Ofllce; 
Financial  Asslstanca  Award; 
RestHctlon  of  Eligibility  for  Grant 
Award  to  South  Carolina  State  College 

AGENCY:  Department  of  Energy 
action:  Notice  of  RestricUon  of 

Eligiblity  for  Grant  Award 

SUMMARY:  DOE  announces  that  it  plans 
to  award  a  grant  to  South  Carolina  State 
College.  Orangeburg,  SC.  in  support  of 
research  on  Composition  of 
Phytoplankton  Communities  and  Their 
Contribution  to  Secondary  Productivity 
m  Carolina  Buys  on  the  Savannah  River 
Plant-  The  grant  will  be  for  a  three-year 
period  at  a  DOE  funding  level  of 
approximately  $200,000.  Pursuant  to 
{  600.7  of  the  Financial  Assistance 
Rules.  10  CFR  Part  600.  DOE  has 
determined  that  eligibility  for  this  grant 
award  shall  be  limited  to  South  Carolina 
State  College. 

Procurement  Request  Number  09- 
88SR18O49  000 

Project  Scope 

South  Carolina  State  College  (SCSC) 
will  conduct  research  to  determine  the 
species  composition,  seasonal 
abundance  changes,  and  trophic 
importance  of  phytoplankton 
communities  in  Carolina  Bay 
ecosystems  on  the  DOE  Savarmah  River 
Plant  site  The  study  will  determine 
seasonal  changes  in  Carolina  Bay 
phytoplankton  communities,  their 
spatial  heterogeneity  and  primary 
productivity.  The  relative  contribution  of 
phytoplankton  lo  energy  flow  in  these 
systems  will  be  compared  to  production 
by  other  plant  communities  and 
utilization  by  zooplankion. 

South  Ctirolina  State  College  is  a 
minority  institution  created  by  the  Stale 
Legislature  of  SC  in  1895.  The 
participation  of  Historically  Black 
Colleges  and  Univerities  (IfBCUs)  in 
federally -supported  research,  education 
and  training  is  relatively  limited.  In 
order  to  overcome  some  of  these 
limitations,  the  Presidents  Executive 
Order  12320.  dated  September  15,  1981. 
directed  federal  agencies  to  increase  the 
participation  of  HBCUs  m  federally- 
funded  research  and  lo  strengthen  their 
capabilities  to  provide  quality 
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education.  This  award  represents  an 
effort  to  strengthen  related  research 
capabilities  and  academic  programs  at 
this  college  and  increase  their 
participation  in  DOE  mission-ohented 
research. 

The  DOE  has  determined  that  this 
award  to  South  Carolina  State  College 
on  a  restricted  eligibility  basis  is 
appropriate. 

FOR  FURTHER  INFORMATION  CONTACT 

Ronald  D.  Simpson.  Chief.  Contracts  and 
Procuremeni  Branch.  U.S.  Department  of 
Energy.  Savannah  River  Operations 
Office.  P.O.  Box  A.  Aiken.  SC  29601. 
Telephone:  (803)  725-2096. 

Issued  in  Aiken.  SC.  on  August  23. 198A. 
P.W  Kaspar. 

Manager.  Savannah  River  Operations  Office. 
|FR  Doc.  8&-204ia  Piled  9-7-68:  8:46  ami 
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Intent  To  Award  a  Grant  Agreement  to 
Tecogen.  Inc. 

AQCNCV:  Department  of  Energy  (UOE). 
action:  The  U.S.  Department  of  Energ>' 
announces  that  pursuant  to  10  CFR 
(>00.7ib)  il  is  awarding  a  noncompetitive 
financial  assistance  instrument  under 
grant  number  DE-FG01-8aCE265ei  to 
perform  a  study  for  the  selected  site  for 
application  of  a  quasi  open-cycle  heat 
pump  for  the  utilization  of  a  low 
temperature  heal  source  in  a  district 
heating  system. 

summary:  The  U.S.  DOE.  Office  of 

Biiiiiiings  and  Community  Systenw 
(OBCS)  18  preparing  a  request  lo  fund 
the  proposed  study.  The  project  "Open- 
Cycle  Heat  Pump  Development  for  Local 
Resource  Use"  was  begun  in  1987  and 
was  one  of  six  projects  selected  through 
a  competitive  sohcitation.  The 
solicitation  included  a  provision  for 
follow-up  complementary  research. 

The  result  of  the  work  showed  that 
the  water-based  quasi  open-cycle  beat 
pump,  using  a  screw  compressor  driven 
by  a  reciprocating  engine  prime  mover 
with  a  falling  film  evaporator  and  a 
direct  contact  condenser  was  an 
economically  viable  concept.  In 
particular,  the  heat  pump  was  found  to 
be  best  suited  for  the  higher  tempertaure 
heat  sources,  such  as  those  found  in  the 
waste  streams  of  induslnal  processes 
Based  on  these  results,  a  preliminary 
case  study  was  performed  using  the 
Monsanto  Chemical  Company,  in 
Massachusetts,  as  an  appropriate 
industnal  heat  source,  end  a  nearby 
United  States  Postal  Service  Facility,  as 
a  user.  This  case  study  was  used  as  a 
basis  for  an  economic  evaluation  of  a 
quasi  open-cycle  heat  pump  system 
capable  of  supplying  approximately  3 


MN!B(u/hr  of  hot  water  (90  percent  of 
their  heating  load)  into  the  heating 
system.  The  economic  analysis 
indicated  a  4  to  5  year  payback,  which  is 
most  attractive  for  a  eystem  of  this  size. 

In  the  proposed  study  titled  "Quasi 
Open-Cycle  Heat  Pump"  Tecogen  will 
perform  an  energy-  audit  for  the  selected 
site — Monsanto  Chemical  Company  in 
Indian  Orchard.  Massachusetts,  [heat 
source]  and  a  nearby  United  States 
Postal  Ser\  ice  Facility  (a  user) — for  the 
integration  of  a  quasi  open-cycle  heat 
pump  into  an  existing  district  heating 
system.  At  the  end  of  this  study,  it  is 
anticipated  that  all  the  major 
engineering  ground  work  leading  to  the 
actual  construction  and  installation  of  a 
prototype  system  would  be  in  place. 

Eligibility 

Award  of  this  effort  is  restricted  to 
Tecogen. 

Tecogen  completed  a  unique  project 
providing  research  information  on  the 
use  of  a  water-based,  quasi  open-cycle 
heat  pump  system  as  a  means  of 
recovering  and  upgrading  heat  from  low- 
grade  resources  for  use  in  hot  water 
district  heating  systems. 

Tecogen  lias  the  know'ledge  and 
expertise  in  quasi  open-cycle  heat  pump 
systems. 

Tecogen  is  the  originator  of  the 
proposed  innovative  project,  which  has 
a  potential  for  wide  applications  m 
using  local  industnal  waste  or  other 
local  resources. 

The  project  is  a  continuation  of  work 
previously  performed. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roscmarie  H  Marshall.  MA-4S3.2.  U.S. 
Department  of  Energy.  Office  of 
Procurement  Operations,  lOOO 
Independence  Ave..  SW..  Washington. 
DC  20585,  (202)  58&-1061. 
Thomas  S.  Keefe, 

Director.  Contract  Operations  Division  "B," 
Office  of  Procurement  Operations. 
[fT?  Doc  88-20419  Filed  9-7-68;  8:45  amj 
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Financial  Assistance  Award;  Intent  To 
Award  Grant  Agreement  to  University 
Of  Dayton  flesearcti  Institute 

agency:  Department  of  Energy  (DOE). 
ACTION:  The  U.S.  DOE  announces 
pursuant  to  10  CFR  600-7  (b).  it  is 
restricting  eligibility  for  award  of  Grant 
number  DE-FG01-88CE90028  to  the 
University  of  Dayton  Research  Institute 
for  the  follow-on  of  a  pre\^ous  grant  for 
a  "Multicomponent  Compressor.  New- 
Concept  for  Efficient  Energ>'  Conversion 
and  Utilization." 


summary:  The  U.S.  DOE  Office  of 
Energy  Utilization  is  preparing  a  request 
for  the  continuatioTi  of  research 
originally  initiated  under  DOE  Grant 
DE-DG01-^CE90i34.  which  was 
awarded  to  the  U.iiversity  of  Dayton 
Research  Institute,  to  perform 
experimental  and  theoretical  research 
on  an  innovative  concept,  designed  to 
tailor  a  multicomponent  Row  for 
compressor  technology  vna  controlled 
injection  of  uniform-size  particles  into 
gas  flow.  Successful  results  would  lead 
to  the  design  of  an  energy  conserving 
compressor  with  performance 
characteristics  which  are  greatly 
improved  over  current  technology, 
including  lower  work  nf  compression, 
lower  rotor  tip  speeds,  and  higher 
pressure  ratios  for  single  stage 
appbcations.  This  procurement  is  to 
permit  the  proposed  grantee  to  modify 
the  design  of  the  experimental  setup  end 
to  complete  the  necessary  experimental 
and  theoretical  investigations  on  the 
modified  setup  Coordination  and 
integration  of  this  work  will  involve  the 
FCUT  Thermal  Sciences  Research 
Program  activity  at  Idaho  National 
Fjigmeering  Laboratory  (INEL). 

EUgibtUty 

Award  of  this  effort  is  restricted  to  the 
University  of  Deyton  Research  Institute 
because  the  proposed  grantee  possesses 
exclusive  capability  to  provide  the 
aforementioned  assistance.  With 
experience  m  the  performance  of  DE- 
F(3m-85CE90234.  the  proposed  grantee 
possesses  an  existing  experimental 
facilit>'  subject  to  modification  by  this 
action  and  is  prepared  to  continue 
follow-on  work  to  the  work  completed 
to  date  without  unnecessar)'  additional 
costs  which  would  be  required  of  the 
Government  if  another  entity  were  used, 
FOR  FURTHER  INFORMATION  CONTACT 

Shan  Sterling.  MA-453.2,  U.S. 

Department  of  Energ>*.  Office  of 

Procorement  Operations,  1000 

Independence  Avenue,  SW.. 

Washington.  DC  20585.  [202J  586-8191. 

TbonuB  S.  Keefe. 

Dirvcior.  Contract  Operauons.  Division  "B". 

Offictf  of  Procuremeni  Operations. 

[FR  Doc  88-20421  Filed  &-7-«a;  8:45  am] 
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Morgantown  Er>ergy  Technok>gy 
Center  Cooperative  Agreement; 
Financial  Assistar>c«  Award  to  the 
University  of  Illinois  at  Urtiana- 
Champalgn 

AGENCY:  Morgantown  Energy 
TechnoIog>'  Center,  DOE 
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ACTION:  Notice  of  acceptdnce  of  dn 
uiisohcited  financial  assistance 
application  for  cooperative  agreement 
awa»"d. 

summary:  Based  upon  a  detennination 
made  pursuant  to  10  CFR  600.14(e]ll)  the 
DOE.  Morgantown  Energy  Technologj- 
Center  gives  notice  of  its  plans  to  award 
a  36-month  Cooperative  Agreement  to 
the  University  of  Illinois  at  Urbana- 
Champaign.  Department  of  Mechanical 
and  Industrial  Engineering.  1206  West 
Green  Street.  L'rbana,  IL  61801.  The 
p-^ndmg  award  is  based  on  an 
ur.soiicUed  application  for  a  cooperative 
research  project  on  Fluidization 
Employing  Computer-Aided  Particle 
Tracking.  With  the  Federal  Financial 
Assistance  from  the  DOE.  'he  University 
of  Illinois  wiii  consinjct  a  Transportable 
Computer-Aided  Particle  Tracking 
Apparatus  (TCAPTA).  obtain  bed 
dyxamjcs  data  on  a  12  inch  cold 
fluidized  bed  and  later  on  a  24  inch 
warm  bed  which  will  help  m  the 
development  of  quantitative  and 
systematic  test  data  necessary  to 
establish  scale  up  procedures  which 
would  allow  the  extrapolation  of  design 
parameters  from  laboratory  prototype 
and  piiol  plant  measurements. 

FOA  FURTHER  INFORMATION  CONTACr. 

Richard  B.  Wallace.  1-07.  U  S. 
Department  of  Energy.  Morgantown 
Energy  Technology  Center,  PC  Box  860. 
Morgantown.  West  Virginia  26507-0880. 
Telephone:  (304] 291 -4 3^6.  Procurement 
Request  No  21-a8MC25048,000. 

Udted:  August  31.1988. 
Louie  L  CalAway, 

Acting  Director.  Acquisition  and AsBistance 
Division,  Morgantown  Energy  Technohgy 
Center 

;FR  Doc  a8->IM2fJ  Filed  9-7-B8;  8:46  am) 
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Economic  Regutatory  Administration 
[ERA  Docttttt  No.  e8-0»-NQI 

Alenco  Resources  Inc.;  Order  Granting 
Blanket  Authorization  To  Import  and 
Export  Natural  Gaa 

agency:  Economic  Regulatory 
Admmistralion.  DOE. 
action:  Notice  of  order  granting  blanket 
authorization  to  import  and  to  export 
natural  gas. 

SUMMARY:  The  Economic  Reguiatopy 
Administration  [ERA)  of  the  Department 
of  Energy  fDOE)  gives  notice  that  it  has 
issued  an  order  granting  Alenco 
Resources  Inc  (Alenco)  blanket 
authorization  to  import  and  export 
natural  gas  from  and  to  Canada.  The 
order  issued  in  ERA  Docket  No.  88-08- 


NG  authorizes  Alenco  to  import  up  to  54 
Bcf  and  to  export  up  to  54  Bcf  of  natural 
gas  over  a  2-year  penod  beginning  on 
the  date  of  first  import  or  export 

A  copy  of  this  order  is  available  fur 
inspection  and  copying  m  the  Natural 
Gas  Division  Docket  Room,  GA-076. 
Forrestal  Building.  lOOO  Independence 
Avenue  SW  .  Washington.  DC,  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Wa&hinglon.  DC  August  31, 1968 
Constance  L.  Buckley, 
Acting  Director,  Office  of  Fuels  Programs. 
Fcon,)mic  Regulatory  Adminiatrvtion. 

[V^  Doc.  B8-20422  Ftlod  9-7-88;  6:45  am) 
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[ERA  Docket  No.  88-3a-NGI 

Conaumers  Power  Co.;  Application  To 
Import  Natural  Gaa  From  Canada 

agency:  Economic  Regulalory 
Administration,  DOE. 
action:  Notice  of  applicatjon  for 
authorization  to  import  natiiral  gas. 


SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  |uly  1, 1988,  of  an  application  filed  by 
Consumers  Power  Company  (Consumers 
Power)  for  authonzation  to  import  on  a 
firm  basis  from  four  Canadian  suppliers 
up  to  an  aggrfgate  maximum  daily 
quantity  of  59.000  Mcf  per  day  of  natural 
gas  over  a  IS-year  period  begmning  on 
ihe  date  of  first  delivery, 

The  application  is  filed  with  the  ERA 
pursuant  to  Section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene. 
notices  of  intervention  and  written 
conmientB  are  invited. 
DATC:  Protests,  motions  lo  intervene  or 
notices  of  intervention,  as  applicable. 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  October  11,  19B8. 

FOR  PUfrrHER  INFORMATION  CONTACT 

Tom  Dukes.  Natural  Gas  Division. 
Economic  Regulatory  Administration, 
U.S.  Department  of  Energy.  Forrestal 
Building.  Room  GA-076.  lOOO 
Independence  Avenue.  SW.. 
Washington.  DC  20585.  (202)  588-9590 

Diane  Stubbs.  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy.  Forrestal 
Building.  Room  6E~042. 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  586-6607. 


SUPPUEMENTARY  INFORMATION: 

Consumers  Power,  a  Michigan 
corporation  and  operating  subsidiary  of 
CMS  Fjiergy  Corporation,  is  a  combmed 
n<itural  gas  and  electnc  utihty  that 
provides  electnc  and  natural  gas  service 
in  Michigan's  lower  peninsula.  The 
applicant  requests  authority  to  import 
gas  on  a  firm  basis  from  Norcen  Energy 
Resources  limited  (Norcen).  Shell 
Canada  Ltd.  (Shell).  Canterra  Energy 
Ltd.  (Canterra).  and  TransCanada 
Pipeline  Limited  (TransCanada).  over 
contract  terms  ranging  up  to  15  years. 
Consumers  Power  intends  to  use  the 
imported  gas  for  system  supply.  In  this 
regard,  the  applicant  emphasizes  that 
the  import  will  play  an  integral  role  in 
its  program  of  supply  diversification  and 
notes  reductions  in  contract  demand 
recently  negotiated  with  Trunkline  Gas 
Company,  (Trunkline)  Michigan  Storage 
Company  (Michigan  Gas),  and 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle). 

Accordmg  lo  the  application,  the 
Canadian  suppUers  would  deliver  Ihe 
gas  lo  a  point  on  the  international 
border  near  Emerson.  Manitoba  where 
the  pipeline  facihties  of  TransCanada 
interconnect  with  those  of  Great  Lakes 
Transmission  Corporation  (Great 
Lakes).  Transportation  of  the  gas  in 
Canada  would  occur  on  the  systems  of 
NOVA  Corporation  of  Alberta, 
TransCanada  and  Northwestern 
Utilities  Limited.  The  imported  volumes 
would  be  transported  from  the 
international  border  by  ANR  Pipeline 
Company  (ANR).  Panhandle  and 
Trunkline  to  negotiated  points  on  either 
Consumers  Power's  own  system  or  that 
of  Michigan  Gas. 

The  individual  contracts  provide  for 
maximum  daily  quantities  (MDQ)  of 
15.000  Mcf  (somewhat  less  for  Norcen). 
subject  in  each  case  to  a  minimum 
annual  purchase  quantity  equal  to  75% 
of  the  MDQ  volumes.  With  Ihe 
exception  of  the  Norcen  agreement,  the 
contracts  require  a  deficiency  payment 
equal  to  15%  of  the  commodity  price 
dunng  the  last  month  of  the  contract 
year  in  the  event  the  applicant  takes 
less  than  the  minimum  annual  quantity. 
Deficiency  payments  under  the  contract 
between  Consumers  Power  and  Norcen 
would  be  based  on  Ihe  entire  weighted 
average  commodity  charge  in  effect  the 
final  month  of  the  contract  year,  but 
there  is  a  five-year  makeup  period  and 
Norcen  Is  required  to  return  any 
deficiency  payments  thai  remain 
unrecovcred  at  the  end  of  the  makeup 
period. 

Consumers  Power  would  pay  the  four 
Canadian  sellers  a  contract  price 
determined  in  accordance  with  similar 
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two-part  demand/commodity  rate 
structures.  The  demand  charge 
component  would  recover  the  cosl-s  of 
pipeline  transportation  in  Canada.  The 
commodity  charge  would  be  a  net-back 
price  indexed  to  track  on  a  monthly 
basis  Consumers  Power's  weighted 
average  cost  (WACOG)  of  interstate 
pipeline  supplies  (currently  S2.16  based 
Trunkline'9  WACOG  of  $2.1466  at  400 
MMcf/d  and  Panhandle's  WACOG  of 
52.3254  MMcfd).  minus  transportation 
costs  computed  at  100%  load  factor  and 
fuel  costs  for  delivery  from  the 
international  border. 

In  support  of  its  apphcation. 
Consumers  Power  states  the  import 
proposal  is  in  the  public  interest 
because  its  contracts  with  Canadian 
suppliers  contain  provisions  that  will 
assure  a  market-responsive  supply  of 
gas.  Further,  the  applicant  asserts  that 
firm  Canadian  gas  supplies  are  needed 
to  diversify  from  existing  supply  sources 
and  help  reduce  its  overall  historical 
reliance  on  regional  gas  suppliers  lo 
meet  its  system  demand.  Consumers 
Power  also  notes  that  the  proximity  of 
its  system  to  Canada  and  the  proven 
reliability  of  the  four  Canadian  suppliers 
assure  long-term  secunty  of  supply. 
Finally.  Consumers  Power  anticipates 
no  adverse  environmental  problems 
since  it  plans  to  utilize  existing  facilities 
only. 

The  decision  on  this  application  will 
be  made  consistent  with  the  DOE's  gas 
import  pohcy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  Ihe 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6664,  February  22,  1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

In  addition  to  the  long-term  import 
authority  described  above.  Consumers 
Power  requests  authority,  in  force 
majeure  circumstances,  to  assign  its 
import  authorization  rights  lo  third  party 
purchasers  within  the  United  States.  If 
the  ERA  approves  the  import  proposal. 
parties  should  be  aware  the  ERA  may 
deny  the  requested  assignment 
authority. 

All  parties  also  should  be  aware  that 
if  the  ERA  approves  this  requested  long- 
term  import,  it  may  condition  the 
authorization  on  the  fiUng  of  quarterly 
reports  lo  facilitate  ERA  monitoring  of 
its  natural  gas  import  and  export 
program. 


Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable. 
and  written  comments.  Any  person 
wishing  to  become  a  pariy  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must. 
however,  file  a  motion  to  intervene  or 
notice  of  intervenlinn.  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestanl  a  party  to  the  proceeding, 
although  protests  and  conunents 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590. 

Protest."*,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Natural  Gas 
Division,  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
Room  CA-078,  RG-23.  Forrestal 
Building.  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585.  (202)  586- 
9478.  They  must  be  filed  no  later  than 
4:30  p.m.  e.d.t..  October  11,  1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  inter\'ention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  lo  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
arc  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-t>'pe  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requeats 


additional  procedures,  a  final  opinion 
and  order  may  be  issues  based  on  the 
official  record,  including  the  apphcation 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Consumers  Power's 
application  is  available  for  inspection 
and  copying  in  the  Natural  Gas  Division 
Docket  Room.  GA-076-A  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4;30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washmgloo.  DC  Augubl  31.  IWa 
Constance  L.  Buckley. 
Acting  Director.  Office  af  Funis  Programs. 
Economic  Regulatory  Administrotson. 
(FR  Doc.  88-20423  Filed  9-7-88;  8:45  am\ 
BH.Uf(G  COOC  MSO-Ot-W 


lERA  Docket  No.  88-3»-NGI 

Midland  Cogeneratlon  Venture  UmtteO 
Partnership 

AGENCY:  Economic  Regulator^' 
Administration,  DOE. 

ACTION:  Notice  of  application  for 
authorization  to  Import  natural  gas. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  )uly  1. 1988.  of  an  application  filed  by 
Midland  Cogencration  Venture  Limited 
Partnership  (Midland!  for  authorization 
lo  import  from  four  Canadian  suppliers 
up  lo  an  aggregate  daily  contract 
quantity  of  55.000  Mcf  per  day  of 
Canadian  natural  gas  over  a  15-year 
term  beginning  on  date  of  initial  firm 
deliveries  in  1990.  The  gas  would  be 
imported  to  fuel  a  new  cogentralion 
facility  lo  be  constructed  in  Midland 
County.  Michigan,  by  conversion  of  a 
portion  of  the  idled  Midland  nuclear 
power  project.  Midland  also  requests 
authorization  to  import  up  lo  51,500  Mcf 
per  day  on  an  interruptible  basis 
beginning  in  1989  and  ending  in  1990  on 
the  dale  of  initiai  firm  deliveries.  If 
Midland  is  unable  to  take  all  of  the 
imported  gas  contracted  for.  Midland 
requests  authority  to  assign  its  import 
authorization  to  third-party  purchasers 
within  the  U.S. 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  EKDE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 

DATE:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
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written  comments  are  to  be  Qled  no  later 
than  October  H.  1988. 

FOA  FUirrHER  INFOfUiATK>M  COffTACT: 

Stanley  C.  Vass.  Natural  Gas  Division. 

Economic  Regulatory  Administration. 

Forrestal  Building.  Room  GA-076. 

!000  Independence  Avenue  SW.. 

VVaahmgton.  DC  20585.  (202)  586-9462. 
Diane  Slubbs.  Natural  Gas  and  Mineral 

Leasing.  Office  of  General  Counsel. 

L'  S.  Department  of  Elnerg>',  Forreslal 

Building.  Room  6E-04i  1000 

Independence  Avenue  SW.. 

Washington.  DC  20585.  (202(  5d6-6667. 
SUPPt£MENTARY  INFORMATION:  Midland, 
d  hmiied  partnership,  was  formed  in 
1987  to  acquire  and  convert  a  portion  of 
the  idled  -Midland  nuclear  power  project 
owned  by  Consumers  Power  Company 
I  Consumers)  into  a  1370  megawatt 
coi;eneration  facility  to  be  located  in 
Midland  County.  Michigan.  When 
completed,  the  cogeneration  facility  will 
be  operated  by  Midland  as  a  "qualified 
facility"  under  section  201  of  the  Public 
L'*iiity  Regij!ator\'  Policies  Act  of  19"a 
The  Midland  facility  wiil  sell  electric 
power  to  Consumers  and  steam  and 
electric  power  to  Dow  Chemical  L'S.\'9 
Michigan  Division  (Dow),  Midland 
intends  to  import  the  Canadian  natural 
gag  in  order  to  meet  a  portion  of  its 
natural  gas  supply  needs  for  operation 
of  the  proposed  congeneration  facility. 

According  to  the  application.  Midland 
has  entered  into  natural  gas  purchase 
agreements  with  four  Canadian 
Suppliers  to  supply  natural  gas  from  the 
dale  of  first  firm  deliveries,  as  follows: 
Norcen  Energj'  Resources  Limited,  up  to 
6500  Mcf  per  day  through  November  1. 
1994,  and  thereafter  up  to  10,000  Mcf  per 
day.  over  a  term  of  12  years  or  through 
November  \.  2001.  whichever  is  earlier. 
Shell  Canada  Limited,  up  to  15.000  Mcf 
per  day  for  15  years  or  such  earlier  date 
as  may  be  required  by  US.  or  Canadian 
regulatory  authorities;  Canterra  Energy 
Ltd.,  up  to  15.000  Mcf  per  day  through 
December  31,  2004;  and  TransCanada 
Pipelines  Limited  (TransCanada).  up  to 
15-000  Mcf  per  day  for  15  years,  or  such 
earlier  date  as  may  be  required  by  U.S. 
or  Canadian  regulatory  authonlies 

Under  the  natural  gas  purchase 
agreements.  Midland  is  obligated  to  take 
a  minimum  annual  quantity  of  natural 
gas  equal  to  75  percent  of  the  maximum 
daily  quantities  for  the  contract  year  but 
may  make  up  any  deficiency  incurred  in 
a  particular  contract  year  during  the 
immediately  succeeding  contract  year 
If,  because  of  conditions  of  force 
majeure,  or  other  cause,  Midland  is 
unable  to  use  its  total  firm  contract 
supply,  the  natural  gas  purchase 
agreementa  permit  Midland  to  assign  its 
contract  gas  supply  nghta  to  ihird-party 


purchasers  within  the  U.S.  in  order  to 
mitigate  the  impact  of  the  situation  upon 
Midland  and  its  Canadian  suppliers. 

According  to  the  applicant,  each 
natural  gas  purchase  agreement 
provides  for  a  market-responsive  pricing 
mechanism  under  which  the  commodity 
price  for  the  imported  gas  is  indexed  to 
track  Consumers'  monthly  energy 
charges  associated  with  the  fixed  and 
variable  expnnses  of  producing  electric 
power.  This  is  accomplished  by  use  of  a 
monthly  reference  price  computed  by 
multiplying  $1  95  lUS-I  per  MMBtu  by  a 
fraction  consisting  of  the  monthly  fixed 
and  vanable  expenses  of  producing 
electric  power  for  the  last  month  of  the 
previous  calendar  quarter  in  the 
numerator  and  2.29  cents  per  kilowatt 
hour  (U.S.)  in  the  denominator.  Midland 
asserts  that  by  indexing  the  pnce  of  the 
imported  gas  to  refiect  any  changes  in 
the  net  fuel  equivalent  of  the  avoided 
cost  rate  for  generated  power,  the  pnce 
formula  will  ensure  that  the  imported 
gas  is  marketable  by  Midland  as  part  of 
Its  fuel  cost  for  generated  power. 

Further,  under  the  gas  purchase 
agreements,  the  demand  charge  portion 
of  the  two-part  rate  consists  of  the 
monthly  Canadian  demand  charges  for 
transportation  of  the  gas  in  Canada. 
Transportation  of  the  gas  in  Canada  to 
the  point  of  import  near  Emerson. 
Manitoba,  will  be  provided  by  the 
pipeline  systems  of  Northwestern 
L'lilities  Limited.  NOVA  Corporation  of 
Alberta.  andTransCanada. 

Transportation  of  the  gas  from  the 
international  border  to  Midland  will  be 
through  the  pipeline  syslema  of  Great 
l^kes  Transmission  Corporation  (Great 
Lakes}.  Consumers,  and  Michigan  Gas 
Storage  Company  iMichigant.  Midland 
states  that  while  no  new  U.S.  facilities 
will  be  required  for  the  intorruptible  gas 
service  to  commence  in  1969.  new  U.S. 
facihties  will  be  requL-ed  for  the  firm  gas 
service  Midland  believes  that  looping  of 
approximately  83-2  miles  of  30-inch 
pipeline  facihties  of  Great  Lakes  will  be 
required.  In  addition.  Midland  will 
construct  approxiraateiy  25  miles  of  28- 
mch  pipeline  between  its  proposed 
cogeneratton  plant  and  a  new  point  of 
mterconnecnon  with  the  facilities  of 
Michigan,  located  m  Isabella  County. 
Michigan. 

In  support  of  its  application.  Midland 
asserts  that  need  for  the  gas  iB  shown 
not  only  by  its  marketability  but  also  by 
the  requirement  for  gas  to  operate  the 
new  cogeneration  faality  m  order  to 
supply  power  under  firm,  long-term 
power  supply  contracts  which  Midland 
has  with  Consumprs  and  Dow  With 
respect  to  security  of  supply.  Midland 
points  out  that  each  Canadian  supplier 
IS  obligated  by  contract  lo  indemnify 


Midland  for  certain  costs  of  alternate 

supplies  in  the  event  of  delivery 
shortfaU.  and  that  the  Midland  facility  ia 
close  to  the  Canadian  border. 

The  decision  on  this  application  will 
be  made  consisteni  with  the  DOE's  gas 
import  pohcy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
pnmary  consideration  m  determining 
whether  it  is  in  the  puhhc  interest  (49  KR 
6684.  February  22.  1984).  To  the  extent 
there  are  any  issues  thai  are  unique  to 
cogeneration  facilities,  the  FJ<A  may 
consider  them  in  making  a  public 
interest  determination. 

Parties  that  may  oppose  this 
application  should  comment  in  their 
responses  on  the  issues  of 
competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  mtervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  mtervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropnate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
addjtion.i!  procedures,  and  wntten 
comments  must  meet  the  requirements 
that  are  speofied  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Natural  Gas  Division,  Office  of 
Fuels  Programs.  E<:onomic  Regulatory 
Administration.  Room  GA-076.  RG-23. 
Forrestal  Building.  1000  Independence 
Avenue.  SW*..  Washington,  DC  20585. 
(202)  586-9476.  The>  must  be  filed  no 
later  than  4:J0  p.m  e.d.t .  October  11, 
198a 

The  Adniuuatrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  lo  achitn'e  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
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thai  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  heanng.  A  request  to  file  additional 
written  comments  should  explain  why 
they  are  necessary-.  Any  request  for  an 
oral  presentation  should  identify  the 
substantial  question  of  fact.  law.  or 
policy  at  issue,  show  that  it  is  malenni 
and  relevant  lo  a  decision  in  the 
proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  heanng  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  arc  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  alt  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Midland's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room. 
GA-076-A  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Wushington.  DC.  August  30,  t968. 
Coniitaace  L  Buckley, 
ActWii  Director.  Off  tee  of  Fuels  Prtrgramx. 
Economic  Regulatory  Adrninistratwn 
|FR  Doc.  88-20424  FUed  &-7-88:  8:45  am| 

BtLLWQ  COOC  «4SO-0'MI 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  eR8»-S7&-0OO.  ei  ai.! 

Pacific  Gas  and  Electric  Co.,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

September  2. 1»ft8. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER8&-57B9-0001 

Take  notice  that  on  August  29. 19&B. 
Pacific  Gas  and  Electric  Company 
[PG(kE)  tendered  for  filing  a  revision  to 
Rale  Schedule  FERC  No.  85.  The 
revision  is  the  incorporation  of  two 
Supplemental  Agreements  which 
provide  for  the  city  of  Santa  Clara  (the 
CityJ  to  interconnect  its  Black  Butte  and 
Hi^h  Line  Canal  Hydroelectric  Projects 


(Projects)  to  PG&Es  transmission 
system.  Transmission  service  for  power 
from  the  Projects  will  be  provided  under 
the  existing  Intercormection  Agreement 
between  PG&E  and  the  City.  The 
Supplemental  Agreements  pertain  lo  the 
rates,  terms,  and  conditions  under  which 
PG&E  will  own.  operate,  and  maintain 
the  facilities  specially  installed  in  order 
to  provide  the  inlerconnections-  Under 
the  Supplemental  Agreements.  PGAE 
charges,  the  City  PG&E's  special 
Facilities  cost  of  ownership  rates,  as 
filed  with  the  California  Public  Utilities 
Commission,  for  transmission  and 
distribution  facilities  at  the  Projects.  The 
cost  of  ownership  rate  are  expressed  as 
a  monthly  percentage  of  the  installed 
cost  of  the  facilities.  PG*E  has 
requested  an  effective  dale  of 
September  5.  1968. 

Copies  of  this  filing  were  served  upon 
the  City  and  the  California  Public 
Utilities  Commission, 

Comirwnt  date-  September  19, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER8e-579~O00l 

Take  notice  that  on  August  29. 1988. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing  an 
Agreement  between  Niagara  Mohawk 
and  the  County  of  Ene  (Public  Body) 
dated  August  1.  1988.  Niagara  Mohawk 
proposes  an  effective  date  of  October 
28.  1988  for  the  Agreement. 

This  agreement  provides  for  Niagara 
Mohawk  to  allow  the  use  of  such 
portions  of  its  electric  system  and 
facilities  as  are  required  for  the  delivery 
of  Preference  Power  to  Eligible 
customers  of  the  Public  Body.  The  Public 
Body's  agent  purchases  the  Preference 
Power  from  the  Power  Authority  of  the 
State  of  New  York. 

Niagara  Mohawk  further  states  that 
the  proposed  rate  is  the  rate  per  kWhr 
charged  under  Niagara  Mohawk's 
applicable,  residential  rate  tariff,  minus 
the  cost  of  fuel  included  In  the  retail 
rates,  plus  additional  A&G  expenses 
incurred  by  Niagara  Mohawk  as  a  result 
of  the  services  provided  the  Agency 
under  the  Agreement.  Niagara  Mohawk 
slates  that  the  rate  was  arrived  at 
through  arms-leiigth  negotiations 
between  the  parties,  and  that  the 
proposed  rate  is  intended  to  produce  a 
return  to  Niagara  Mohawk  essentially 
equivalent  lo  which  Niagara  Mohawk 
would  have  received  had  it  supphed  ai 
Its  residential  retail  rates  the  amount  of 
power  dehvered  as  Preference  Power. 
Niagara  Mohawk  seeks  waiver  of  the 
notice  requirements,  stating  that  its 
metering  and  billing  cycle  starts  on 


October  28  and  that  ser\-ice  to  other 
Public  Bodies  will  commence  that  day. 

Copies  of  this  filing  were  served  upon 
the  Public  Service  Commission  of  the 
State  of  New  York  and  the  County  of 
Erie. 

Comment  dote:  September  19.  1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Albert  ).  Solecki 

(Docket  No.  IIV2373-OO0I 

Take  notice  that  on  August  25.  1988, 
Albert  J.  Solecki  tendered  for  filing  an 
application  for  authorization  under 
section  305|b)  of  the  Federal  Power  Act 
and  Part  45  of  the  Regulations  of  the 
Federal  Energy  Regulatory  Commission 
lo  hold  the  following  interlocking 
positions: 

Position  and  Corporation 

Vice  President  Philadelphia  Electric 

Company 
Director.  Philadelphia  Electric  Power 

Company 
Director,  Susquehanna  Power  Company 
Director.  Susquehanna  Electric 

Company 

Comment  date:  September  16,  1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Union  Electric  Company 

IDocket  No.  EC88-Z8-000) 

Take  notice  that  on  August  29. 1988, 
Union  Electric  Company  (Applicant) 
tendered  for  filing  an  application  with 
the  Federal  Energy  Regulatory 
Commission  seeking  authonty  pursuant 
to  Section  203  of  the  Federal  Power  Act. 
authorizing  it  to  sell  certain  electrical 
facilities  to  the  City  of  Jackson.  Missouri 
(Jackson). 

Applicant  is  incorporated  under  ihe 
law  of  the  State  of  Missouri  and  is 
authorized  to  do  business  in  the  states 
of  Missouri.  Illinois  and  Iowa,  with  its 
principal  business  office  at  St.  Louis. 
Missouri.  Applicant  is  engaged  in  the 
business  of  furnishing  electric  service  in 
the  City  of  St.  Louis,  in  58  counties  in 
Missouri,  seven  counties  in  Illinois,  and 
four  counties  in  Iowa. 

The  facilities  to  be  sold  consist  of  four 
segments  of  Applicants  34.5kV  line 
within  the  Jackson  city  limits--  (a) 
Wedekind  substation  lo  Jackson  power 
plant,  (b)  Old  Cape  Road  lo  Industnal 
substation,  (c)  Industrial  substation  to 
West  substation,  (d)  Highway  61/34  and 
Kent  tap  to  sough  city  limits  of  Jackson. 
At  the  present  time  these  facilities 
provide  a  means  for  Applicant  lo  sell 
electricity  at  wholesale  and  to  provide 
transmission  service  to  Jackson.  After 
the  sate  the  facihties  will  be  used  for  the 
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5dm<^  purposes,  jack^on  has  agreeii  to 
pay  SllQ.HS  for  the  facUitits. 

Corr.ir.ep.t  date:  September  19.  ISftfi,  in 
accordance  with  Standard  paragraph  E 
at  the  e-^d  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  hedrd  or 
to  protest  said  fihng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  ReguUtory  Commission.  825 
Norih  Capilol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rales  211 
ar.d  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385,211 
•jir.d  385,214)  Al!  such  motions  or 
protests  should  be  filed  on  or  before  the 
com.Tient  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wUi  not  serve  to  make 
prote,stant3  parlies  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CMheD. 
Acting  Secretary 
(FR  Dgc  68-20300  Filed  9-7-68:  8:45  an} 

eiLiMO  oooc  sriT-sv^i 

I  Docket  Noft.  ES88-54-OO0,  at  all 

Texas-New  Mexico  Power  Co..  et  at; 
Electric  Rate.  Smafl  Power  Production, 
and  Intefiocking  Directorate  FHInga 

S^-ptemberl.  I9ft8. 

Take  notice  that  the  foUowing  fiUngs 
have  been  made  with  the  Commission; 

1.  Texas-New  Mexico  Power  Company 

[Docket  No.  ESae-M-OOO] 

Take  notice  that  on  August  25. 1968. 
Texas-New  Mexico  Power  Company. 
hied  an  application  with  the  Federal 
Energy  Regulatory  Commission, 
pursuant  to  section  204  of  the  Federal 
Power  Act  seeking  authority  to  issue 
and  renew  from  time  to  time  up  to 
S345.000.000  principal  amount  of  short- 
term  notes  with  the  final  maturities  to  be 
not  later  than  June  30.  1996.  under  a 
Project  Loan  and  Credit  Agreement.  The 
issuance  date  for  the  initial  notes  is 
October  1. 1988. 

Comment  date:  September  15,  1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  North  fersey  Enetgy  Associates,  a 
New  |eney  iLnited  Partnership 

[Docket  .No.  QF86-:'8&-002i 

On  August  16. 1988.  North  [ersey 
Energy  Associates,  a  New  Jersey 
Limited  Partnership  (.Applicant),  of  87 
Elm  Street.  Cobasset.  Massachusetts 


Q2025.  submitted  for  filing  an  application 
for  recertification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  %  29Z.207  of  the  Commission's 
regulatiotts.  N'o  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  fUtng. 

The  lopping-cycie  cogeneration 
facility  will  be  located  in  Sayerville, 
New  Jersey.  The  curreatly  certified 
facility  consists  of  two  combustion 
turbine  generators,  two  heat  recovery 
steam  gexeratora  and  one  extraction/ 
condensing  steam  turbine  generator. 
Thermal  energy  recovered  from  the 
facility  is  to  be  utilized  in  the  cooling 
process  for  a  cold  sloraije  facility  and 
for  heating  and  cooling  of  industrial 
buildings  located  nearby  the  facility. 
The  net  eleclnc  power  production 
capacity  was  to  be  295  megawatts.  The 
primary  energy  source  is  natural  gas. 
with  oil  used  when  natural  gas  is  not 
available. 

The  recertification  is  requested  due  to 
a  change  in  the  type  of  generating 
equipment  used  m  the  facility  and  an 
increase  in  the  net  electric  power 
production  capacity  from  295  MW  to  301 
MW.  In  addition,  steam  from  the  facility 
will  no  longer  be  used  in  a  cold  storage 
facility  bat  will  be  used  by  National 
Energetics  Company  in  the  production  of 
carbon  dioxide  Steam  from  the  facility 
will  contmup  to  be  used  for  heating  and 
cooling  of  an  industrial  building  located 
nearby.  Installation  of  the  facility  wiH 
begin  on  February  1,  1989.  In  all  other 
respects,  the  facility  is  essentially 
'unchanged. 

Comment  date:  Thirty  days  from 
publication  tn  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Northeast  Energy  Associates 

[Docket  No.  Qf^fr- 1061 -002! 

On  August  16.  1988.  Northeast  Energy 
.Associates  (Applicant),  of  Margin  Street, 
P  O  Box  220.  Cohasset  Massachusetts 
02025.  submitted  for  filing  an  application 
for  pecertification  of  a  facility  as  a 
qualifying  coi?enerntion  facility  pursuant 
to  5  292.207  of  the  Commissions 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogenernlion 
facility  will  be  located  in  BeUmgham, 
Massachusetts  The  facility  currently 
certified  consists  of  two  combustion 
turbine-generators,  two  heat  recovery 
steam  generators,  and  one  extraction/ 
condensing  steam  turbine  generator. 
Steam  recovered  from  the  facility  will  be 
utilized  m  an  ammoniB  absorption 
refngeralion  unit  to  provide  refrigerant 
for  the  Arctic  Circle  Cold  Storage 
Corporation's  cold/ freezer  storage 


facility  and  by  Cove  Machinery  for 
steam  cleaning  and  winter  space 
heating.  Extrachon  ileam  will  also  be 
used  by  National  Energetics  Company  in 
th*!  production  of  cartwn  dioxide.  The 
primary  energy  source  for  the  facility 
wtU  be  natural  gas  or  oil.  The  net 
electric  power  production  capacity  of 
the  facility  wiU  be  300  MW  The 
installation  of  the  faaliiy  was  expected 
to  begin  m  February  19BH. 

Tlie  recertification  is  requested  due 
the  postponement  of  the  installation 
date  from  February  1988  to  November  1. 
1988.  and  to  reflect  the  fact  that  steam 
will  no  lon«er  be  used  by  Arctic  Circle 
Qjld  Storage  for  a  cold/freezer  storage 
facility  The  completion  date  of  the 
facility  has  been  changed  from  February 
1  1990  to  November  1. 1990-  In  all  other 
respects,  the  facility  is  essentially 
unchanged. 

Comment  date:  Thirty  days  from 
publication  In  the  Federal  Register,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protect  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Ret?uldl(iry  Commission.  825 
North  Capitol  Street  .NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385211 
and  385  214)  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
datermining  the  appropnate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestanis  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cbj^D. 
Acting  S^Krvtary. 

|FR  Ooc.  68-20381  Piled  9-7.«8;  8:46  am] 
BiujNa  COM  tnr-ci-41 


( Docket  No*.  ESS8-S3-000.  et  «l) 

Upper  Peninsula  Power  Co.,  et  al.; 
Electric  Rate.  Sman  Power  Production, 
and  interlocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Upper  Peninsula  Power  Company 

[Docket  No  ES»tt-53-000] 

Take  notice  that  on  Augiiat  21. 1988. 
Upper  Peninsula  Power  Company  filed 
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an  application  with  tlie  Federal  Ejiergy 
Regulatory  Commission,  pursuant  to 
Section  204  of  the  Federal  Power  Act. 
seeking  aulhonty  to  issue  SS,0OO.00Q 
principal  amount  of  short-term  notes  on 
or  before  October  1. 1990  with  a  final 
maturity  date  no  later  than  October  1. 
1991. 

Comment  date:  September  19.  1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Public  Service  Electric  aod  Gas 
Company 

[Docket  No.  ERti&~5a0-000I 

Take  notice  that  on  August  31. 1988, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  tendered  far  filing  an 
initial  Rale  Schedule  to  provide 
transmission  service  to  SES  Gloucester 
Company,  LP,  (SES  Gloucester).  The 
Rate  Schedule  provides  for  a  monthly 
transmission  service  charge  of  $1.48  per 
kilowatt  plus  $-00047  per  kilowatt  hour 
for  the  delivery  of  the  net  electric  power 
output  of  SES  Gloucester's  quahfying 
solid  waste  recovery-  facility  to  be 
located  in  the  Township  of  West 
Deptford.  Gloucester  County.  New 
Jersey  to  Jersey  Central  Power  and  Light 
Company. 

PSEAG  requests,  with  the  customer's 
consent,  a  waiver  of  the  Notice 
Requirements  of  $  35.3(h)  of  the 
Commission's  Regulations  so  thai  the 
Rale  Schedule  can  be  submitted  for 
filing  at  this  time  and  PSE*G  fuither 
requests  that  the  filing  be  made  effective 
within  sixty  (60)  day  of  the  date  of  this 
fiUng. 

PSE&G  states  that  a  copy  of  this  filing 
has  been  sened  by  mail  upon  the 
customers  and  the  New  Jeisey  Board  of 
Public  Utilities. 

Comment  dote:  September  19, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

American  REF-^UEL  Company  of 
Lehigh  Valley 

[Docket  No.  ERflfl-.Wl-0(X)| 

Take  notice  that  on  August  31, 1988. 
American  REF-FUEL  Company  of 
Uhigh  VaUey  (REF-FUEL).  a  general 
partnership  of  a  third  tier  subsidiary  of 
Air  Products  and  Chemicals.  Inc..  APCI), 
and  a  second  tier  subsidiary  of 
Browning-Fems  Industries.  Inc.  (BFI), 
tendered  for  filing,  pursuant  to  18  CFR 
351  and  35.12.  proposed  REK-FUEL 
FERC  Rate  Schedule  No.  1.  applicable  to 
sales  of  energy  by  REF-FUEL  to 
Pennsylvania  Power  and  Light  Company 
(PP&L)  from  a  biomass-fired  facility  and 
electric  generating  facility  to  be  located 
at  Bethlehem.  Pennsylvania  (Facility). 

On  February  11. 1988.  REF-FUEL 
entered  into  a  power  sales  agreement 


with  PPftL  for  the  sale  of  the  Faalily's 
net  electrical  output  lAgreementl.  On 
March  4,  1988,  PP&L  filed  a  petition 
(Petition)  requesting  the  Penng>lvania 
Public  Utility  Commission  (PUC)  to 
issue  an  ordier  approving  the  rates  for 
energy  purchased  from  REF-Fl_fEL  and 
inclusion,  on  a  current  basis,  of  such 
rates  in  PPiL's  Energy  Cost  Rate  |ECR). 
On  June  9.  1988.  the  PUC  issued  an  order 
granting  the  Petition  and  approving  the 
rates  as  iust.  reasonable  and  in  the 
public  interRst.  Order  Granting  Petition 
of  Pennsylvania  Power  and  Light 
Company  for  Rate  Recognition  of  Power 
Purchased  from  American  REF-FUEL 
Company  of  I^high  Valley.  Docket  No. 
P-88-0294.  issued  |une  9. 1988.  The 
proposed  initial  rate  is  set  forth  in  the 
Power  Purchase  Agreement. 

REF-FUEL  requests  waiver  of  the 
Commission's  rule  requiring  that  rale 
schedules  be  filed  no  more  than  one 
hundred  twenty  (120)  days  pnor  to  the 
date  on  which  service  is  to  commence 
under  an  initial  rate  schedule.  This 
requirement  is  intended  to  prevent  the 
use  of  stale  data  in  developing  the  test 
period  for  cosl-of  service-based  rates- 
Section  35.31b)  of  the  Commission's 
regulations  allows  the  Commission  to 
waive  the  one  hundred  twenty  (120] 
days  nohce  period  in  appropriate 
circuinstances. 

Additionally.  RF>'-FUEL  seeks  waiver 
of  the  Gommission's  regulations 
regarding  cosl-of-service  information. 
The  Commission  has  recognized  that  the 
cosl-of-service  data  requirements 
contained  in  §S  35.12  and  35.13  of  its 
regulations  are  irrelevant  insofar  as  they 
require  a  small  power  producer  to 
substantiate  its  cost-of-service,  and  has 
indicated  in  such  Declaratory  Order  that 
it  will  grant  a  request  for  waiver  of  these 
cos t-of- service  data  requirements  at 
such  time  as  REF-FL^EL  tenders  a  rate 
for  filing 

Additionally.  REF-FUEL  seeks  waiver 
of  any  Commission  requirements  for 
filing  changes  in  its  REF-FUEL  FERC 
Rate  Schedule  No.  1  in  the  event  of  any 
change  in  the  actual  purchase  pnce  for 
energy  calculated  pursuant  to  the 
formula  contained  in  Uie  Agreement.  See 
18  CFR  35.13. 

In  addition  to  the  waivers  requested 
above,  REF-KUEL  further  requests 
waiver  of  all  Federal  Power  Act  (FPA) 
regulations  that  the  Commission  has 
previously  found  not  to  be  appropriately 
applicable  lo  qualifying  facilities. 

Comment  date:  Septejnber  19. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 


to  inter\-ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (16  CFR  385  211 
and  385.214).  AH  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  tiit  Coumnssion  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
prolestacts  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasbelL 
Acting  Secretary: 
[FR  Doc  88-20427  Filed  &-7-68;  845  am) 

BtLLMQ  COOC  C717-01-M 


[Doc«tet  Nos.  CI86-58»-O00.  et  al.] 

Union  Exptoration  Partners,  Ltd.,  et  a!.: 
Natural  Gas  Certificate  FWnga 

September  2.  ISrtiS 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Union  Exploration  Partners,  Ltd. 

IDocket  No.  QflS~»9M-0i)u[ 

Take  notice  that  on  August  25  198^.. 
Union  Exploration  Partners.  Ltd. 
("UXP")  of  1201  West  5th  Street.  P.O- 
Box  7600.  Los  Angeles,  California  90051 
filed  an  application  pursuant  lo  section 
7  of  the  Natural  Gas  Act  and  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations  thereunder  for 
a  blanket  certificate  with  pregranted 
abandonment  authorization  for  an 
unlimited  term  lo  sell  contractually 
uncommitted  gas  from  any  source 
without  geographic  Umilation.  all  as 
more  fully  described  in  the  application 
which  is  on  file  with  the  Commission 
and  open  lo  public  inspection.  UXP 
additionally  requests  waiver  of  any 
filing  and  reporting  requirements  whr:h 
may  be  inconsistent  with  the  authoniy 
sought  under  the  above  application. 

Comment  date:  September  19.  1988.  in 
accordance  with  Standard  Paragraph  ] 
at  the  end  of  the  notice. 

Hunt  Gas  Marketing  Corporation,  et  al. 

(Docket  Nti.  ClBiy-5'92-000,  ei  a!.j 

Take  notice  that  each  Applicant  bsted 
herein  has  filed  an  apphcation  pursuant 
to  section  7  of  the  Natural  Gas  Act  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  a  blanket  certificate  with 
pregranted  abandomneni  authorizatioa 
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for  the  term  listed  herein,  all  as  more 
fully  set  forth  m  the  applications  which 
are  on  file  with  the  Comxnission  and 
open  for  public  inspection. 


Hequested 

Doctiet  Nto  and 
cJate  'itea 

A()pfccant 

term  o* 
aothonM- 
1           Boo 

Ci8a-592-000. 

,  Hurt  Gas 

UnlNTiited. 

8-26-M>. 

1      Martcetmg  Cotd  . 
1401  Elm  Strool. 
Dallas.  TX  7S202 

ciea-596-000 

Premier  Qas  Co, 

U"iwTwfeKl 

8-26-^  ' 

Two  West 
:      Swood  street 

Tulsa.  OK  74103 

'  ApcAcatxx'    &v    ■    naCuraJ    gas    mari>efer    ttx   s 
thorzatioo 

Comment  Jate:  September  19,  19d8,  in 
accordance  with  Standard  Paragraph  J 
at  ihe  end  of  this  notice. 

Standard  Paragraph 

I-  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
fihngs  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  82S  North 
Capitol  Street.  NE..  Washington.  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Cominission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  m  accordance  with  the 
Commission  8  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  CasheUL 
A --^.n:^  Secretary. 

[FR  Doc.  68-20428  Filed  9-7-.Ba  6:45am! 
S'LUHG  COOC  S717-41-H 

I  ELA8-2$-O00,  Ct  aL] 

Hydroelectric  appticatlons;  lllamna- 
Newtial«n-Non<Jatton  Elec^  Coop.,  Inc., 
et  ah  Applications  F»«d  With  th« 
Commission 

Take  notice  that  the  following 
hydroelectnc  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection; 

1-  a.  Type  of  Application:  Declaration 
of  Intention. 

b.  Pro/ect  No.:  EL86-25. 


c.  Date  Filed-  May  9.  1988. 

d.  Applicant:  Uiamna-Newhalen- 
Nondalton  Electnc  Cooperative,  Inc. 

e  Xa me  of  Project  Tazimina  River 
Hydrxwlectric  Power  Proje<;t. 

f.  Location:  Tazimina  River,  near 
Iliamna,  Alaska. 

g  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act.  16  US.C. 
$5  817(b). 

h.  Applicant  Contact  T.M.  Olsen, 
General  Manager,  INNEC  P.O.  Box  210. 
Iliamna.  AJC  99607 

/  FERC  Contact:  EtU  Poster.  (202) 
376-9064. 

/  Comment  Date:  September  28.  1988. 

k.  Description  of  Project  The 
proposed  protect  would  consist  of:  (1) 
An  intake  structure.  (2)  a  4-foot- 
diameter.  270-foot-long  penstock;  (3)  a 
powerhouse  containing  two  genera tmg 
units  with  a  total  installed  capacity  of 
700  kilowatts  O-W);  (4)  a  24  kV  system 
transmission  line  and  (5)  a  6.7  mile-long 
and  16-foot  wide  access  road.  Applicant 
estimates  the  average  annual  energy 
production  to  be  1.971  megawatt  hours 
(MWh).  The  applicant  requests  that  the 
Commission  investigate  and  determine 
if  there  is.  pursuant  to  the  Federal  Power 
Act.  section  23(b).  federal  jurisdiction 
for  the  project.  The  applicant  asserts 
that  the  Commission  lacks  junsdiction 
for  these  reasons;  (1)  No  interstate 
commerce  will  be  involved;  (2)  the 
project  will  not  be  constructed  on 
federal  lands;  (3)  no  na\n$;ab]e  waters 
will  be  involved;  and  (4)  the  project  will 
not  utilize  an  existing  federal  dam. 

/  Purpose  of  Prefect  The  proposed 
power  produced  is  to  be  used  on 
INNEC's  system  serving  the 
communities  of  Iliamna.  Newhalen. 
Nondalton  and  immediate  surrounding 
areas. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C. 
and  D2. 

2.  a.  Type  of  Application:  Dec]arBlion 
of  Intention. 

6.  Pro/ect  No.:  ELfl8-29-000. 

c.  Date  Filed:  May  24. 1988. 

d.  Applicant  Larry  Taylor. 

e.  Name  of  Pro/ect  Taylor's  Second 
Creek  Project. 

/.  Location:  Second  Creek.  Lexington 
County.  South  Carolina. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act.  16  U.S.C.  817(b). 

h.  Applicant  Contact  Larry  Taylor, 
201  .Meeting  Street.  West  Columbia,  SC 
29169.  (803)  791-1026. 

/  FERC  Contact  Hank  Ecton.  (202) 
376-9073. 

/.  Comment  Date:  September  29. 1988 

k.  Description  of  Project  The 
proposed  Taylor's  Second  Creek  Project, 
a  run-of-river  project,  would  consist  of: 
(1)  A  5.5-acre  reservoir,  (2)  a  15-foot- 


high.  355-foot-long  earth  and  concrete 
dam;  (3)  a  20-footIong  steel  penstock 
with  a  diameter  of  48  inches;  |4|  a 
hydraulic  turbine  coupled  to  a  lb- 
kilowatt  induction  generator;  and  (5) 
appurtenant  facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project;  (1)  Would  be  located  on  a 
navigable  waterway:  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States:  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam.  or  (4)  if  applicable,  has 
involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design  or 
operation. 

/  f*urpose  of  Pro/ect  In  conjunction 
with  a  new  aquaculture  project,  the 
power  generated  will  supply  power  to 
Mr  Taylor's  dwelling  house.  Excess 
power  will  be  sold  to  the  local  public 
utility  (South  Carolina  Electric  and  Gas 
Corporation). 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C. 
and  02. 

J  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  2883-003. 

c.  Date  Filed:  July  7.  1988. 

d.  Applicant  Fries  Textile  Company  & 
Aquenergy  Syslems,  Inc. 

e.  Name  of  Project  Fries  Project, 
/  Location:  On  the  New  River  in 

Grayson  County,  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C-  7m(a)-825(r). 

h.  Applicant  Contact  Robert  H. 
Walker.  Jr..  Aquenergy  Systems.  Inc. 
P.O.  Box  512,  Greenville.  SC  29602. 

/.  FERC  Contact  Robert  Bell  (202) 
376-9237. 

/  Comment  Date:  October  16. 1988. 

k.  Description  of  Transfer  On  June  10. 
1980.  a  license  was  issued  to  Fries 
Textile  Company  (licensee),  to 
construct,  operate,  and  maintain  the 
Fnes  Project.  The  licensee  intends  to 
transfer  the  license  to  Aquenergy 
System  Inc.  (transferee)  because  Fries 
Textile  Company  has  merged  with  the 
Aquenergy  Systems  Inc.  The  transferee 
agrees  to  accept  the  terms  and 
conditions  of  the  license  as  if  it  were  the 
original  h cense. 

/,  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C 
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4  a.  Type  of  Application  Mmor 
License. 

b.  Project  No.:  9236-002 

c  Date  Piled:  January  21. 1988 

d-  Applicant  Gunnison  Hydro 
Associates. 

e  Nome  of  Project  Gunnison  Hydro 
Water  Power  Project. 

f  Location:  On  the  San  Pitch  River  in 
Sanpete  County.  Utah. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use.  791ia)-825(r). 

h.  Applicant  Contact  Michael  |. 
Graham.  Gunnison  Hydro  Associates. 
P.O.  Box  N,  Manti,  Ut  84642,  (602)  85S- 
1615. 

;.  FERC  Contact  Nanzo  T.  Coley.  (202) 
376-9416. 

/  Comment  Dote:  November  3, 1968, 

k.  Description  of  Project  Th«  existing 
Gunnison  dam  is  owned  by  the 
Gunnison  Irrigation  Company.  The 
proposed  project  would  consist  of:  (1) 
An  existing  earthen  dam.  which  is 
approximately  631  feel  long  and  64  feet 
high;  (2)  en  existing  reserx'oir  with  a 
surface  area  of  48  acres  and  a  storage 
capacity  of  18.685  acre-feet  at  an 
elevation  of  5.378  feet  m.s.L;  (3)  a 
proposed  72-inch  diameter,  480-foot-long 
penstock;  (4]  a  proposed  powerhouse 
containing  two  generating  units  rated  at 
250-KW  each;  (5)  a  proposed  50-foot- 
long  lailrace;  (6)  a  proposed  400-foot- 
long.  12.470-volt  transmission  line;  and 
(7)  appurtenant  facilities. 

/.  Purpose  of  Project  Power  produced 
at  the  project  would  be  sold  to  the  Utah 
Power  and  Ught  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B.  C.  and  Dl. 

5  a.  Type  of  Applied  ion:  Preliminar>' 
Permit. 

b.  Project  No.:  10564-000. 

c.  Date  Filed:  March  31. 1988 

d.  Applicant  Edwards  Energy 
Systems.  Inc. 

e  Name  of  Project  Claiborne 
Hydropower  Project. 

/  Location:  On  the  Alabama  River 
near  Claiborne,  Monroe  County, 
Alabama. 

g.  Filed  Pursuant  to:  Federal  Power 
\cX  16  U-S.C.  791(a)-e25(r). 

h.  Applicant  Contact  Mr.  Dean 
Edwards,  Edwards  Energ>'  Systems,  Inc., 
2992  Heather  Trail.  Clearwater.  FL 
34621.(813)799-6480. 

/,  FERC  Contact  Michael  Dees  (202) 
376-9414. 

/.  Comment  Date:  October  31. 1988. 

k.  Description  of  Project  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Claiborne  Lock  and  Dam  and  reservoir 
and  would  consist  of:  (1)  A  proposed 
miake  channel  120  feet  wide  and  350 
feet  long:  (2)  a  proposed  powerhouse  150 


fef.'t  ^^^de,  66  feet  high,  and  125  feet  long, 
housing  four  hydropower  units  with  a 
total  capacity  of  15.2  MW;  (3)  a 
proposed  tailrace  120  feet  wide  and  500 
feet  long;  (4)  a  proposed  115-kV 
transmission  line  five  miles  long;  and  (5] 
appurtenant  facilities.  TTie  estimated 
annual  energ>  production  is  99.5  GWTi. 
Project  energy  would  be  sold  to 
Alabama  Power  Company.  AppUcanI 
estimates  that  the  cost  of  the  work  to  be 
performed  under  the  preliminar>'  permit 
would  be  S24.000. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO,  B.  C.  and  D2. 

6  a-  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-1O6O1-OO0. 

c.  Date  filed:  May  10. 1988. 

d.  Applicant  Wolverine  Power 
Corporation. 

e.  Name  of  Project  Edenville  Hydro 
fYoject. 

/.  Location:  On  the  Ttttabawassee  and 
Tobacco  Rivers  near  Tobacco.  Gladwin 
County.  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16 use.  79l(a)-825(r) 

h.  Applicant  Contacts: 
Mr-  Carl  Schilling.  P.O.  Box  689.  1600 

Center  Ave.,  Bay  City,  MI  48707.  (517) 

893-5995. 
Mr.  Louis  Rosenman,  1333  New 

Hampshire  Ave..  NW..  Suite  1100. 

Wash..  DC  20036.  (202)  457-7500. 

/.  FERC  Contact  Ed  Lee,  (202)  376- 
9116. 

/  Comment  Date:  October  3,  1988. 

A".  Description  of  Pro/ect:  The  existing 
project  consists  of;  (1)  A  54.5-foot-high 
and  600-foot-long  earth  embankment 
dam;  (2)  a  2,650-acre  reservoir  with  a 
storage  capacity  of  40.000  acre-feet  at 
elevation  871.5  feel  MSU  (3)  a  reinforced 
concrete  powerhouse  housing  two  2.4- 
MW  generators  for  a  total  installed 
capacity  of  4.8  MW;  (41  a  circuit  breaker 
bus  thai  feeds  to  a  bank  of  transformers 
owned  by  the  ApphcanL  and  (5) 
appurtenant  facilities.  Applicant 
estimates  that  the  average  annual 
generation  would  be  16.750  MWh,  and 
the  cost  of  the  work  to  be  performed 
under  the  preliminary  permit  would  be 
545,000.  All  project  works  and  lands  are 
owned  by  the  Apphcant. 

1.  Purpose  of  Project  The  power 
produced  is  sold  by  the  Applicant  to 
Consumers  Power  Company. 

m.  TTjis  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  AlO.  B.  C.  and  D2. 

7  a.  Type  of  Application:  Vreiiminary 
Permit. 

b.  Project  No.:  10602-000. 

c.  Date  Filed  May  10, 1988. 

d.  Applicant  Wolverine  Power 
Corporation. 


e,  Name  of  Project  Second  Hydro 
Project 

f  Location:  On  the  Titlabawassee 
River  near  Secord.  Glad%vin  County. 
Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U5.C.  791(a)-825(r). 

h.  Applicant  Contact 
Mr.  Carl  F.  Schilling.  P.O.  Box  689. 1600 

Center  Ave..  Bay  Qty,  MI  48707.  (517) 

893-5995. 
Mr.  Louis  Rosenman.  1333  New 

Hampshire  Ave..  N'W..  Suite  1100. 

Washington,  DC  20036.  (202)  457-7500 

/.  FERC  Contact-  Ed  Lee  (202)  37&- 
9116. 

;.  Comment  Dale:  October  3. 1988. 

A.  Description  of  Project  The  existins 
project  consists  of:  |1J  A  46.5-fooi-high 
and  2.005-foot-long  earth  embankment 
dam.  (2)  a  l.lOO-acre  reservoir  with  a 
storage  capacity  of  15,000  acre-feet:  |3|  h 
reinforced  concrete  powerhouse  housin^: 
one  1.5- VW  generator.  (4)  a  circuit 
breaker  bus  that  feeds  to  a  bank  of 
transformers  owned  by  the  Applicant; 
and  (5)  appurtenant  facilities.  Applicant 
estimates  that  the  average  annual 
generation  would  be  4.OO0  MWh.  and 
the  cost  of  the  work  to  be  performed 
under  the  preliminarj'  permit  would  be 
$45,000,  All  project  works  and  lands  are 
owned  by  the  applicant. 

/.  Purpose  of  project  The  power 
produced  is  sold  by  the  applicant  to 
Consumers  Power  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
.A9.  AlO.  B.  C  and  D2. 

6  a  Type  of  Application:  PrelinunaTy 
Permit. 

b.  Pro/ect  No.:  10609-000. 

c-  Dote  Filed:  May  23. 1988. 

d.  Applicant  Edwards  Energy 
Systems.  Inc. 

e.  Name  of  Project  Elba  Hydropower 

f.  Location:  On  the  Pea  River,  near  the 
City  of  Elba.  Cotfee  County.  Aiabamd. 

g.  Filed  Pursuant  to:  Federal  Power 
.Act,  16  use.  791(a}-825(r), 

h.  Applicant  Contact 
Mr.  Dean  Edwards.  2992  Heather  Trbil. 

Clearwater.  FL  34621,  (8131  799-6460, 

/.  FERC  Contact  Charles  T.  Raabe. 
(202)  376-9778. 

/.  Comment  Date  October  27. 1988. 

A.  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
.\t\  existing  29-foot-high,  404-foot-Iong 
gravity-type  concrete  dam  ha\^^lg  a  160- 
foot-long  ogee-t>'pe  spillway  sunnountf^ 
by  4-foot-high  flashboards.  (2)  a 
reser^'oir  having  a  QS-acre  surface  area 
and  a  1,650  acre-foot  storage  capacity  at 
normal  water  surface  elevation  167  feet 
msL  (3)  an  inlet  structure  at  the  dam's 
right  (west)  bank  leading  to;  (4]  a  35- 
foot-wide,  417-foot-longforebay;  [5]  an 
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evisnnst  powerhouse  containing  two 
rit'w  generating  units  having  a  total 
capacity  of  2.000-kW;  (6)  a  new  200-foot- 
long.  46-kV  transmission  line;  and  (7J 
appurtenant  facilities.  The  apphcant 
e^nmates  thai  the  average  annual 
generation  would  be  13.232,000  kWh. 
The  Site  is  owned  by  the  City  of  Elba. 
Alabama. 

/.  This  notice  also  consists  of  the 
^'ollowing  standard  paragraphs:  A5.  A7. 
A9.  AlO.  B.  C.  and  D2. 

9  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10614-000 

c.  Date  Filed:  June  6. 1968 

d.  Applicant:  Terrence  D.  Beasley 
e  Name  of  Project:  Montville  Falls 

f.  Location:  On  Dresserville  Creek 
near  the  Town  of  Moravia,  Cayuga 
County,  New  York 

g.  F:hd  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a) -e25(r) 

h.  Applicant  Contact:  Terrence  D. 
Beasley.  R-D.  2.  Box  370.  Moravia.  NY 
3  3118.  1315)497-2826 

/.  FERC  Contact:  Charles  T.  Raabe. 
iJ021  378-9778 

/  Comment  Dote:  October  20.  1988. 

k.  Description  ofPro/ert:  The 
proposed  project  would  consist  of:  (1) 
An  existing  7-foot-high.  40-fool-long 
tjravily-type  concrete  dam;  f2)  a 
reservoir  having  a  0-1-acre  surface  area 
dt  normal  water  surface  elevation  894.6 
feet  MSL;  (3)  an  existing  32-inch- 
diameter,  40-foot-long  steel  penstock 
leading  to  a  proposed  24-inch-diameter, 
20O-foot-lon8  steel  penstock;  [4)  a  new 
powerhouse  containing  a  150~kW 
generating  unit  operated  at  a  120-fQot- 
head;  (5)  a  460-v.  150-foot-long 
transmission  line;  and  [6]  appurtenant 
f.icihties.  Applicant  estimates  that  the 
a'.erage  annual  generation  would  be 
732.336  kWh  and  that  the  cost  of  the 
studies  under  the  terms  of  the  permit 
would  be  57,000,  Project  energy  would 
be  sold  to  \ew  York  State  Gas  and 
Electric  Company.  The  site  is  owned  by 
the  applicant. 

1  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  AlO,  B,  C,  D2. 

Wa.  Type  o^ Application:  Preliminary 
Permit. 

b.  Pro/ect  No.:  P-10620-000. 

c.  Date  Filed:  June  23.  1988. 

J.  Apphcant:  Hydro  Investors.  Inc. 

e.  Name  of  Project:  Diamond  Hill 
Hydro  Project. 

f.  Location:  On  the  Spruce  Creek  near 
Salisbury,  Herkimer  County.  .\'ew  York. 

^  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791[a}-825(r). 

h.  Applicant  Contact-  Mr  Neal  F. 
Dunlevy.  185  Genesee  Street,  Suite  1518, 
L'tica.  .VY  13501,  (315)  793-0366. 


L  FERC  Contact:  Ed  Lee  at  (202)  376- 
5786. 

/.  Comment  Date:  October  3,  1988. 

A.  Description  of  Project-  The 
proposed  run-of-nver  project  consists  of: 
(IJ  An  existing  dam  approximately  100- 
foot-long  and  14-fout-high;  [2)  a  92-acre 
reservoir  having  a  storage  capacity  of 
800  acre-feet  at  1360  feet  m.8.1.;  (3)  a 
proposed  1,200-foot-long  penstock;  (4)  a 
reinforced  concrete  powerhouse  located 
on  the  left  bank  of  the  river  and  housing 
two  700-kW  generators  for  a  total 
installed  capacity  of  1.400  kW  and  an 
average  annual  generation  of  6,000 
NfWh;  (5)  a  new  1.5-mile-long.  13.2-kV 
transmission  line;  and  (6)  appurtenant 
faciliiles.  The  applicant  estimates  the 
cost  of  the  work  to  be  performed  under 
the  prelimmary  permit  would  be  S40.000. 
The  dam  and  reservoir  are  owmed  by  the 
City  of  Little  Falls.  New  York. 

I.  Purpose  of  Pro/ect-  The  generated 
power  will  be  sold  by  the  apphcant  lo  a 
local  utility  company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  AlO.  B.  C,  and  D2 

j;  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10630-000. 

c.  Date  filed:  July  25. 1988. 

d.  Applicant:  White  Chuck  Water 
Company. 

e.  Name  of  Project:  Ume  Creek 
Hydroelectric- 

/  Location.  On  Lime  Creek  and  three 
tributaries,  withm  Mt.  Baker — 
Snoqualmie  National  Forest  in 
Snohomish  County.  Washington.  T31 
and  32N,  Rl2E. 

y-  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791  (a)-«25(r). 

h.  Applicant  Contact  Mr.  William  F. 
Fowler.  Mitex,  Inc..  91  Newbury  Street, 
Boston.  MA  02116.  (617)  424-1888. 

/.  FERC  Contact:  Mr.  lames  Hunter. 
(202) 376-1943. 

/.  Comment  Dote:  October  17. 1988. 

A.  Description  of  Protect  The 
proposed  project  would  consist  of:  (1)  A 
diversion  wier  on  Indigo  Creek  at 
streambed  elevation  3.360  feel;  (2)  a 
5. 700- foot -long,  2.0-foot-diameler 
pipeline;  (3)  a  diversion  weir  on  an 
unnamed  creek  at  elevation  3.215  feet; 
(4)  a  2. 500- foot -long.  2.5-foot-diameter 
pipeline;  (5)  a  diversion  weir  on 
Meadow  Creek  at  elevation  3,200  feet; 
(6)  a  4.100-foot-iong.  3.5-foot-diameter 
penstock;  (7)  a  powerhouse  at  elevation 
2.720  feet  containing  a  generating  unit 
rated  at  2.5  MW;  (8)  a  laiU-ace 
discharging  flows  into  Lime  Creek;  (9)  a 
diversion  weir  on  Lime  Creek  at 
elevation  2.700  feet;  (10)  a  13,60a-foot- 
long.  5.0-foot-diameter  penstock;  [11)  a 
powerhouse  at  elevation  1.400  feet 
containing  two  generating  units,  one 


rated  at  15  MW  and  one  rated  at  2.5 
MW;  and  (12)  a  transmission  line 
connected  the  two  powerhouses  to  the 
local  utihty  grid.  The  total  average 
annual  output  would  be  80  CWh.  The 
estimated  cost  of  permit  activities  is 
Si  50.000. 

/.  Purpose  of  Project  Power  produced 
by  the  project  would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,  AlO.  B,  C.  and  D^ 

12  a.  Type  of  Application:  PteXimnary 
Permit. 

6.  Project  No.:  10632-000. 

c.  Dote  filed:  August  2. 1988 

d-  Applicant  Pacific  Water  &  Power. 
Inc. 

e.  Name  of  Project  San  Leandro* 
Chabol  Reservoir/Dam  Power. 

/  Location:  On  outlet  piping  from  and 
interconnecting  piping  between  San 
Leandro  and  Chabot  Reservoirs,  which 
are  on  San  Leandro  Creek  and  use  water 
from  Moraga  Pumping  Plant  and 
Lafayette  Aqueduct  in  Alameda  County. 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-fl2S(r). 

A.  Applicant  Contact  Robert  R. 
Doelle,  960  La  Mesa  Drive,  Portola 
Valley.  CA  94025  (415)  854-3574. 

/.  FERC  Contact  Mr.  James  Hunter. 
(202) 376-1943. 

/  Comment  Date:  October  27, 1988. 

A.  Description  of  Project  The 
proposed  project  consist  of:  (1)  The 
rolled  zone  earthfill  San  Leandro  Dam 
and  42.700  acre-foot  reservoir  (2)  the 
compacted  earthHU  buttress  Chabol 
0am  and  10,300  acre-foot  reservoin  (3) 
the  penstocks  connecting  these 
reservoirs  with  filler  plants;  (4)  the 
proposed  interconnecting  piping 
between  the  reservoirs;  (5)  four 
powerhouses,  to  be  located  on  the 
penstocks  and  on  the  interconnecting 
pipelines,  containing  4  or  more 
generating  units  with  a  total  capacity  of 
12  MW  and  an  average  annual  output  of 
87.600  MWH;  and  (6)  a  transmission  line 
connecting  to  the  Pacific  Gas  A  Electric 
Company  (PGAE)  distribution  system. 
The  estimated  cost  of  permit  activities  is 
S20.000  to  S30.000. 

/.  Purpose  of  Project  Power  from  the 
project  would  be  sold  to  PG&E,  for  use 
in  desalination  projects  in  Alameda  or 
Contra  Costa  County. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9,  AlO.  B.  C.  and  D2. 

Standard  Para^^phs: 

A3.  Development  Application — Any 
qualified  development  applicant 
desiring  lo  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
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before  tlie  spe;:ified  comment  dale  for 
the  particular  application,  a  competing 
development  applicatjon,  or  s  notice  of 
mlenl  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permits  will  not  be  accepted  in  response 
to  this  notice. 

AS.  Preliminar)'  Permit— Anyone 
desiring  to  file  a  competing  application 
for  pretiminar>'  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
apphcabon.  Submission  of  a  timely 
notice  of  Intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  end  4.36. 

A9.  Notice  of  Intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  lo 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
apphcation  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicanl(s)  named  in  this  public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued. 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminar)'  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  tu 


proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210.  .211. 
.214.  In  determining  the  appropriate 
action  lo  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments. 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of 
Representative  Documents — Any  filings 
must  bear  in  all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION  '. 
••COMPETING  APPUCATION". 

•PROTEST'.  'MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filedby  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington.  DC.  20426.  an 
additional  copy  must  be  sent  to  Dean  . 
Shumway.  Acting  Director.  Division  of 
Project  Review.  Federal  Energ)' 
Regulatory  Commission.  Room  203-R6. 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Dl.  Agency  Comments — States, 
agencies  established  pursuant  to  federal 
law  that  have  the  authority  to  prepare  a 
comprehensive  plan  for  improving, 
developing,  and  conserving  a  waterway 
affected  by  the  project,  federal  and  stale 
agencies  exercising  administration  over 
fish  and  wildlife,  flood  control 
navigation,  irrigation,  recreation, 
cultural  or  other  relevant  resources  of 
the  state  in  which  the  project  is  located, 
and  affected  Indian  tribes  are  requested 
to  provide  comments  and 
recommendations  for  terms  and 
conditions  pursuant  to  the  Federal 
Power  Act  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1986.  the 
Fish  and  Wildlife  Coordination  Act.  the 
Endangered  Species  Act  the  National 
Historic  I*re5ervation  Act  the  Historical 
and  Archeological  Preservation  Act  the 
National  Environmental  Policy  Act  Pub. 


L  No.  88-29.  and  other  apphcable 
statutes.  Recommended  terms  and 
conditions  must  be  based  on  supporting 
technical  data  filed  with  the 
Commission  alon^  with  the 
recommendations,  in  order  to  comply 
with  the  requirement  in  section  313(bl  of 
the  Federal  Power  Act  16  U.S.C.  8251(1)), 
that  Commission  findings  as  to  facts 
must  be  supported  by  substantial 
evidence. 

D2.  Agency  Comments— Federal, 
slate,  and  local  agencies  are  invited  lo 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  fiUng  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  lo  the  Applicant's 
representatives. 

Dated:  September  2. 1980. 
Lois  O.  Caabell. 
Acting  Secretary. 

jFR  Doc-  Bft-20362  Filed  9-7-88:  6:45  am] 
BILUNG  CODE  C717-C1-H 


[Docket  No».  CP8«- 701-000.  et  al.1 

Amoco  Gas  Co„  et  at;  Natural  Gas 
Certificate  Filings 

September  1,  19&8. 

Take  notice  thai  the  following  filings 
have  been  made  with  the  Cotnmi&sion; 

1.  Amoco  Gas  Company 

Pof.ket  No.  CP86-70i-OCiOl 

Take  notice  that  on  Augu.st  22. 1988. 
Amoco  Gas  Company  (Amoco).  200  East 
Randolph  Drive.  Chicago,  Illinois  60601. 
filed  in  Docket  No.  CPS8-701-O00 
pursuant  to  S  385.207  of  the 
Commission's  Rules  of  Practice  and 
Procedure  a  petition  for  declaratory 
order  finding  that  the  act  of  purchasmg 
natural  gas  in  the  Outer  Continental 
Shelf  and  having  such  gas  delivered  to 
another  entity  for  further  delivery  to  an 
ultimate  consumer  in  Texas,  without 
such  gas  having  entered  Amoco 's 
system,  can  be  undertaken  consistent 
with  its  status  as  a  Hinshaw  company 
under  section  lie)  of  the  Natural  Gas 
.Act. 

Amoco  states  that  it  is  a  Hinshaw 
pipeline  as  found  by  Commission  order 
issued  June  13, 1966  in  Docket  No.  CP66- 
369.  Amoco  explains  that  it  operates 
over  400  miles  of  pipeline  in  southeast 
Texas  and  delivers  over  400,000  Mcf  per 
day  of  natural  gas  lo  its  customers. 
primarily  industrial  users.  It  is  indicated 
thai  Amoco's  rates  are  regulated  by  the 
Texas  Railroad  Commission. 
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Amoco  states  ihat  it  puirhases  gas 
from  various  blocks  in  the  federal 
waters  of  the  Outer  Continental  Shelf  It 
IS  indicated  that  such  gas  is  transported 
to  an  onshore  point  near  Oyster  Lake. 
Mrjtdgordd  County.  Texas.  Amoco  states 
that  depending  on  the  location  of  the 
ofTshore  blocks,  the  transportation 
services  are  provided  either  by  Northern 
Natural  Gas  Company  and  Seagiili 
Shoreline  System  or  by  Cavallo  Pipeline 
Company.  At  Oyster  Lake.  Houston 
Pipeline  Company  (HPL)  receives  such 
R.is  and  transports  and  redelivers  the 
gds  to  Amoco  which,  m  turn,  uses  the 
gas  for  system  supply. 

Amoco  notes  that  it  now  has  the 
opportunity  !o  make  a  spot  sale  of  gas  to 
a  new  plant  operated  by  Texasgulf.  an 
affiliate  of  Elf  Acquitaine.  which  is 
located  off  of  HPL's  system.  Amoco 
proposed  that  HPL  would  transport  the 
gas  and  that  title  to  such  gas  would  pass 
from  Amoco  to  Elf  Aquitame  at  Oyster 
Lake,  where  the  gas  would  enter  HPL's 
system.  It  is  indicated  that  HPL  would 
transport  and  redeliver  the  gas  for 
consumption  in  Elf  Aquitaine's  sulfur 
production  plant  near  Wharton.  Texas. 

Amoco  notes  that  if  it  makes  the 
contemplated  sale,  the  gas  would  never 
be  delivered  mto  Amoco's  own 
facilities,  but  would  instead  be  received 
by  transporters  and  be  delivered  to  the 
system  of  HPL  for  Amoco  s  account. 
Amoco  summarizes  that  the 
contemplated  sales  contract  would  be 
between  .Amoco  and  Elf  Aquitame.  with 
HPL  and  others  prov^ding  transportation 
services. 

Amoco  states  that  it  is  concerned  that 
section  1(c)  of  the  Natural  Gas  Act 
provides  (in  part)  that  "The  provisions 
of  this  -Act  shall  not  apply  to  any  person 
engaged  in  or  legally  auihonzed  to 
engage  in  the  transportation  m  interstate 


commerce  or  the  sale  in  interstate 
commerce  for  resale,  of  natural  gas 
r»!ceived  by  such  person  from  another 
person  within  or  at  the  boundary  of  a 
Slate  if  all  such  gas  so  received  is 
ultimately  consumed  within  such  State 
'   '   •'■  A.moco  notes  that  it  will  not 
actually  handle  the  gas  In  its  system  and 
questions  what  the  statute  means  by 
specifying  that  the  interstate  gas  be 
received  by  "such  person". 

Amoco  stales  that  it  considered  and 
reiected  the  option  of  owning  nominal 
facilities  at  the  delivery  point  to  the  Elf 
Aquilatne  plant  in  order  that  the 
interstate  gas  be  "received"  by  Amoco 
pursuant  to  section  1(c)  of  the  NGA. 
Amoco  asserts  that  il  would  not  make 
economic  sense  to  install  a  meter  for  the 
exclusive  purpose  of  making  the  spot 
sale.  Amoco  further  asserts  that  it 
should  be  sufficient  that  its  transporters. 
namely  Seagull  Shoreline  System  and 
Cavallo  Pipeline  Company  have 
received  the  gas  within  Texas  in  state 
waters  on  Amo<;o's  behalf  pursuant  to 
transportation  contracts,  and  have 
agreed  to  deliver  the  gas  for  Amoco's 
account  to  HPL 

Based  on  the  above  factual  situation. 
Amoco  requests  that  the  Commission 
declare  that  .Amoco  would  be  receiving 
the  OCS  Has  through  its  transporters 
consistent  with  the  requirements  of 
section  He)  of  the  Natural  Gas  Act. 
Amoco  states  that  it  believes  that  such  a 
ruling  would  remove  uncertainty  as  to 
whether  there  is  a  mechanical 
requirement  that  interstate  gas  enter 
Amoco  B  facilities,  constituting  a  barrier 
to  Amoco's  full  participation  in  the  spot 
market 

Comment  date:  September  22. 198a  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Appendix 


2  Panhandle  Easleni  Pipe  line  Company 

(Docket  No.  CP8a-702-000  ' .  CP8ft-703-000. 
CP88-7O4-000.  CPB»-705-000.  CP88-706-000 
CP88-711-000i 

Take  notice  that  on  August  22.  1988. 
Panhandle  Eastern  Pipe  Line  Company 
(Applicant).  P.O.  Box  1642,  Houston. 
Texas  77251-lft42.  filed  :n  Docket  No. 
CP8a-702-000,  et  a!,  requests  pursuant 
to  J  J  157.205  and  284.223  of  the 
Commission's  Regulations  under  (he 
Natural  Gas  Act  (18  CFR  157  205)  and 
the  Natural  Gas  Policy  Act  (18  CFR 
284  223)  for  authorization  to  transport 
natural  gas  for  various  customers  under 
Applicant's  blanket  certificate  issued  in 
Docket  No.  CP86-585-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  proposes  to  transport,  on  an 
inlerruptible  basis,  natural  gas  for 
specified  customers,  as  noted  in  the 
Appendix  hereto  It  is  staled  that 
transportation  agreements  between  the 
parties  provide  for  Applicant  to  receive 
gas  from  various  existing  points  of 
receipt  on  its  system  in  Texas, 
Oklahoma,  Kansas.  Colorado.  Wyoming, 
Illinois.  Louisiana,  offshore  Texas, 
offshore  Louisiana  and  Canada.  Il  is 
further  staled  that  Applicant  would  then 
transport  and  deliver  the  gas,  less  fuel 
used  and  unaccounted-for  line  loses,  at 
various  redelivery  points  as  set  forth  in 
the  Appendix  hereto  Applicant  states 
that  each  service  has  commenced  in 
accordance  with  S  284.223(a)  of  the 
Regulations.  Applicant  stales  that  no 
new  facilities  nor  expansion  of  existing 
facilities  are  required  to  provide  the 
proposed  service. 

Comment  date:  October  17, 198a  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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3.  Trunkline  Gas  Company 

fDockei  No  craa- 7 20-000) 

Take  notice  that  on  August  26,  1988, 
Trunkline  Gas  Comapny  (Trunkline). 
P.O.  Box  1642,  Houston.  Texas  77251- 
1W2  filed  in  Docket  No.  CP88-72O-OO0  a 
request  pursuant  to  §  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
under  its  blanket  certificate  issued  in 
Docket  No  CP88-586-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  set  fortli  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Trunkline  proposes  to  transport 
natural  gas  for  Quantum  Chemical 
Corporation  (Quantum),  an  end-user, 
pursuant  to  a  transportation  agreement 
dated  June  22. 1988.  Trunkline  explains 
that  service  commenced  August  4. 1988. 
under  fi  284.223(a]  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
STBS-5ie2,  Trunkline  further  explains 
that  the  peak  day  quantity  would  be 
15.000  dekatherms,  the  average  daily 
quantity  would  be  3.000  dekatherms. 
and  that  the  annual  quantity  would  be 
1.095.000  dekatherms.  Trunkline 
explains  that  it  would  receive  natural 
gas  for  Quantum's  account  at  over  200 
points  of  receipt  located  on  it.s  system  in 
Illinois,  Lousiana,  Texas,  Tennessee, 
and  Offshore  Louisiana  and  would 
redeliver  the  gas  for  Quantum's  account 
to  Panhandle  Eastern  Pipe  Line 
Company  in  Douglas  County,  Illinois. 
Trunkline  indicates  that  the  natural  gas 
to  be  transported  is  for  ultimate 
consumption  by  Quantum  in  the  state  of 
Illinois. 

Comment  date:  October  17.  1988,  in 
accordance  with  Standard  Paragrpah  G 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desinng  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.  Washington.  DC 
20426,  a  motion  to  interx-cne  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  365.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  proteslants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 


intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  Intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  il  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  Instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  inter\'ention  and  pursuant  to 
i  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  lime  allowed  for 
filing  a  protests,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lots  D.  CasbeU. 
Acting  Secpetary- 
|FR  Doc  8ft-20363  Filed  9-7-88:  845  am) 

BILLING  CODE  6717-0 1-W 


(Docket  Nos.  CP68-642-000,  et  aL] 

Trunkline  Gas  Co..  el  aL;  Natural  Gas 
Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Trunkline  Gas  Company 

(Docket  No.  CP«&-M2-000l 
September  1. 1988. 

Take  notice  that  on  July  28. 1988. 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642.  Houston.  Texas.  77001. 
filed  in  Docket  No.  CPe8-642-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  an  order 


permitting  and  approving  abandonment 
of  certificates  of  public  convenience  and 
necessity  which  authorized  the 
transportation  of  natural  gas  on  behalf 
of  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  all  as  more  fully 
set  forth  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

By  this  application,  Trunkline 
specifically  requests  Commission 
authorization  to  abandon  the 
transportation  servnces  authorized  in 
Docket  Nos.  CP78-43.  CP78-50.  CP78- 
336.  CP78~337.  CP78-338.  and  CP80-195/ 
CP85-558.  Il  IS  stated  that  such 
authorizations  provide  for  the 
transportation  of  an  aggregate  daily 
contract  quimtily  of  39.  850  Mcf  from 
points  of  receipt  located  offshore 
Louisiana  and  Texas  to  a  point  of 
redeliver>'  located  in  Douglas  County. 
Illinois.  Trunkline  advises  thai  its 
abandonment  request  is  prompted  by  a 
letter  from  Panhandle  stating  that  the 
transportation  services  were  no  longer 
needed,  because  Panhandle  was  unable 
to  renegotiate  new  purchase  contracts 
for  the  affected  gas  supplies.  Trunkline 
further  advises  that  on  July  27. 1988.  it 
entered  into  Termination  Agreements 
with  Panhandle  for  each  of  the 
underlying  transportation  agreements. 
Finally,  upon  receipt  of  the  authorization 
sought  herein,  Trunkline  states  that  it 
would  cancel  Rate  Schedules  T-31 ,  T- 
43.  T^W.  T-i2,  T-44  and  T-SS  of  its 
FERC  Gas  Tariff.  Original  Volume  No. 
2.,  the  affected  rate  schedules. 

Comment  dote:  September  15. 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  his  notice. 

2.  Southern  Natural  Gas  Company 

IDocket  No.  CP8&-710-000] 
September  1. 1988. 

Take  notice  that  on  August  22. 1988. 
Southern  Natural  Gas  Company 
(Southeni).  PO.  Box  2563.  Birmingham. 
Alabama  35202-2563.  filed  in  Docket  No. 
CP88-710-000  a  request,  pursuant  to 
§  157.205  and  284.223  of  the 
Commission's  Regulations,  for 
authorization  to  provide  an  inlerruptible 
transportation  service  for  Colony 
National  Gas  Corporation  (Colony),  a 
marketer,  under  Southern's  blanket 
certificate  issued  in  Docket  No.  CP88- 
316-000.  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  apphcation  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Southern  proposes  to  transport 
natural  gas  for  t^lony  from  various 
receipt  points  in  Texas.  Louisiana  and 
Alabama  for  debvery  in  Mississippi. 


34822 


Federal  Register  /  Vol.  53.  No.  174  /  Thursday.  September  B.  1988  /  No M ces 


Southern  indicates  that  transpnrlation 
service  for  Colony  intliaUy  atarled  June 
30.  1968.  pursuant  to  the  self- 
implementing  provision  of  §  284.223.  as 
reported  in  Docket  No.  ST88-4741. 
Further,  Southern  states  that  the  peak 
day  quantities  would  be  2.000  MMBtu. 
the  average  daily  quantities  would  be 
1  2.50  and  the  annual  quantities  would 
be  456.250  .MMBtu. 

Comment  dote:  October  17,  l98a  in 
accordance  with  Standard  Paragraph  C 
at  (he  end  of  his  notice 

3-  Natural  Gas  Pipeline  Company  of 
America 

(Dotkei  No.  CP88"725-000| 
September  1. 196ft. 

Take  notice  that  on  August  Z&.  1988. 
Natural  Gas  Pipeline  Company  of 
America  (.Natural).  701  East  22nd  Street. 
Lombard.  Illinois.  6014a  filed  m  Docket 
No.  CPfi8-725-000  a  request  purauanl  to 
S  157  205  of  the  Commissions 
Regulations  under  the  Natural  Gas  [18 
CFR  157.205J  for  authorization  to 
transport,  on  an  internjptible  basis,  up 
to  a  maximum  of  200.000  MMBtu  (plus 
any  additional  volumes  accepted 
pursuant  to  the  overrun  provisions  of 
Natural's  Rate  Schedule  ITSl  for  Enron 
Gas  Marketing.  Inc.  (EnronJ,  under 
Natural's  blanket  certificate  issued  m 
Docket  No.  CP8fl-582-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  m  the  request  on  file 
with  the  Comtnission  and  open  for 
public  inspection. 

Natural  states  that  pursuant  to  an 
interruptible  transportation  agreement 
dated  June  7. 1988.  as  amended  July  28. 
1988.  it  proposes  to  transport  the 
aforementioned  quantity  of  natural  gas 
for  Enron,  a  marketer  of  natural  gas. 
from  points  of  receipt  located  in 
Oklahoma.  Texas,  offshore  Texas. 
Louisiana,  and  offshore  Louisiana  and 
Texas.  Natural  further  states  that  while 
MMBtu,  the  quantity  transported  on  an 
average  day  is  e.xpected  to  be  50.000 
\LMBtu  Based  on  that  average  day 
quantity,  the  annual  transportation 
volu.Tie  13  estimated  to  be  18.250.0(X) 
MMBtu.  Finally.  Natural  advises  that  the 
transportation  service  commenced  on 
July  1.  1988.  under  §  2fi4.223(a).  as 
reported  in  Docket  No.  ST88-5287. 

Comment  dote:  October  17. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Tennessee  Gas  Pipeline  Company 

[Docket  \o.  CPW^^li>4Xjt)l 
Septemb-^rl,  1483. 

Take  notice  that  on  August  24.  1988, 
Tennessee  Gas  Pipeline  Company 
(Applicant),  P.O.  Box  2511.  Houston. 
Texas  77252,  filed  in  Docket  No.  CP88- 


716-000  a  request,  pursuant  to  55157.205 
and  284.223  of  the  Commission's 
Regulations,  for  authorization  to  provide 
a  transportation  service  for  Citizens  Gas 
Supply  Corporation  (Citizens),  a 
marketer,  under  Applicant's  blanket 
certificate  issued  in  Docket  No.  CP87- 
115-000  on  June  18.  1987.  pursuant  lo 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  of  file 
with  Commission  and  open  lo  public 
inspection. 

Applicant  states  that  pursuant  to  a 
transportation  agreement  dated  July  12. 
1988.  it  proposes  to  transport  natural  gas 
for  Citizens  from  various  receipt  points 
located  offshore  Louisiana  and  in  the 
States  of  Louisiana,  Texas.  Kentucky, 
New  jersey.  Alabama.  New  York. 
Massachusetts,  and  Mississippi  to 
various  delivery  points  off  Tennessee's 
system,  in  multiple  states. 

The  Applicant  further  slates  that  the 
peak  day  quantities  would  be  150,000 
dekatherms.  the  average  daily  quantities 
wuuld  be  194  dekatherms.  and  that  the 
fjn.Tual  quantities  would  be  70,810 
dekytherms.  Applicant  states  that 
service  under  5  284.223(a)  commenced 
July  26,  1988.  as  reported  in  Docket  No. 
ST88-5152  (filed  August  10. 1988). 

Comment  date:  October  17,  1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  CNG  Transmission  Corporatioo 

(Dociiet  No.  CP8a-712-000| 
September  2. 19«fl. 

Take  notice  that  on  August  23, 1968, 
CNG  Transmission  Corporation  (CNG 
Transmission),  445  West  Main  Street 
Clarksburg,  West  Virginia  26301.  filed  in 
Docket  No,  CP88~712-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of  a 
pipeline  to  render  long-term  firm  sales 
service  to  Virginia  Natural  Gas,  Inc. 
fVNG)  and  the  City  of  Richmond. 
Virginia  (Richmond)  and  transportation 
and  interruptible  storage  sen-'ice  to 
Hanover  Energy  Associates  (HEA)  and 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection- 
It  is  stated  that  to  provide  the 
proposed  sales  service.  CNG 
Transportation  would  construct  and 
operate  27  miles  of  24-inch  pipeline  from 
its  PL-1  pipeline  near  Leesburg,  Virginia, 
to  VNG's  proposed  pipeline  facilities 
near  the  Ptince  William-Pauqmer 
County  hne.  Virginia,  and  an  6,000 
horsepower  compressor  station  and 
related  facilities  near  Doylesburg. 


Pennsylvania.  It  is  further  slated  that 
V.NG  has  proposed  to  construcl 
approximately  80  miles  of  24-inch 
pipeUne  to  connect  the  proposed  CNG 
Transmission  facilities  lo  pipeline 
facilities  lo  be  constructed  by  VNG. 
Virginia  Power,  and  the  City  of 
Richmond  in  Hanover  County.  Virginia. 
VNG  has  also  proposed  to  construct 
approximately  40  miles  of  10-inch 
pipeline  facilities  from  the  Hanover 
County  terminus  of  the  24-inch  VNG 
pipeline  to  reinforce  its  existing 
distribution  system  and  to  conned  Ihot 
system  through  the  VNG  pipeline  to 
CNG  Transmission's  PL-1  line. 

CNG  Transmission  also  proposes  to 
render  certain  services  as  follows: 

1.  Make  sales  of  natural  gas  lo  VNG  uf 
30.000  dekatherms  per  day  and 
Richmond  of  25,000  dekatherms  per  day 
under  CNG  Transmission's  CD  rale 
schedule: 

2.  Transport  natural  gas  for  HEA  and 
Virginia  Power  in  the  amount  of  120.000 
and  37.500  dekatherms  per  day. 
respectively,  on  a  firm  bais  under  CNG 
Transmission's  Rate  Schedule  TF;  and 

3.  Render  interruptible  storage  serve 
for  HZA  and  Virginia  Power  under 
special  contract. 

It  is  alleged  thai  HEA  and  Virginia 
Power  both  will  use  the  firm 
transportation  services  to  furnish  gas  for 
electric  powpr  generation;  Virginia 
Power  for  its  own  utility  services  as 
system  supply  and  HEA  for  co- 
generation  usage  for  sale  to  Virgmia 
Power.  Both  HEA  and  Virginia  Power 
would  contract  for  interruptible  storage 
in  order  lo  meet  demands  for  gas  fueled 
power  generation  during  the  winter 
season.  It  is  further  alleged  that  HEA 
would  contract  for  9  million  dekatherms 
of  interruptible  storage  with  30  days  of 
inlerruplibility  during  the  winter  season. 
Virginia  Power  would  contract  for  2.1 
million  dekatherms  of  interruptible 
storage  with  30  days  of  inlerruptibility 
during  the  winter  season.  The  storage 
rale  would  be  CNG  Transmission's  GSS 
rate  with  modifications  for  interruptions 
and  refunds  as  further  detailed  in  the 
letters  of  intent  filed  in  the  application. 

It  is  asserted  that  the  rate  for  the 
proposed  gas  sales  services  are  cost- 
based.  Commission  approved  tariff 
rates,  subject  lo  the  Commission's 
detemiinutions  in  CNG  Transmission's 
settlement  proceeding  in  Docket  No. 
RP85-1B1MJ00.  et  at.  U  is  asserted  that 
the  rales  to  be  charged  by  CNG 
Transmission  for  rendering  the  proposed 
service  are  non-discrimtnatory  and  fully 
compensatory.  CNG  indicates  thai  its 
existing  customers  would  not  be 
required  to  subsidize  the  service.  It  Is 
slated  that  the  estimated  total  cost  of 
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the  proposed  facUities  is  $34,156,700, 
exclusive  of  filing  fees.  The  proposed 
facilities  would  be  financed  from  funds 
to  be  obtained  from  CNG 
Transmission's  parent.  Consolidated 
Natural  Gas  Company,  or  from  funds  on 
hand 

It  is  alleged  thai  source  of  the  gas  to 
lie  sold  is  CNG  Transmission's  general 
system  supply.  CNG  Transmiwicr 
anticipates  having  available  substantial 
supphes  of  natural  gas  in  excess  of  its 
requirements  in  the  foreseeable  future. 

Comment  date:  September  23. 1988,  m 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Florida  Gas  Transmission  Company 

(Dockel  No.  CPB5-»9:<-006] 
September  2. 1B88. 

Take  notice  that  on  August  IS,  1988. 
Florida  Gas  Transmission  Company 
(FGT).  1400  Smith  Street.  Houston. 
Texas  77002,  filed  in  Docket  No.  CP65- 
393-006  a  petition  pursuant  lo  section 
7(c)  of  the  Natural  Gas  Act.  lo  amend  lo 
the  certificate  of  public  convenience  and 
necessity  issued  in  Docket  No.  CP65-393 
authorizing  the  firm  transportation 
service  by  FGT  for  Florida  Power  ft 
Light  Company  (FPl.)  currently  being 
provided  under  Rate  Schedule  T-3  of 
KGTs  FERC  Gas  TanfT,  Second  RevisfKl 
Volume  No,  1  lo  extend  the  authorized 
term,  to  remove  any  limitation  thai  the 
gas  t>e  purchased  under  a  warranty 
contract  dated  March  12. 1965.  with  a 
producer,  and  to  specify  certain  receipt 
points,  all  as  more  fully  sel  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  lo  public 
inspection 

FGT  states  that  it  seeks  Ccmmission 
iiulhority  to  permit  an  extension  of  the 
t*-nn  of  the  underlying  transportation 
agreement,  dated  March  12, 1965,  as 
amended.  9T-3  Agreement)  through  the 
earlier  of  (1 )  The  effective  date  of 
certificate  authonly  from  the 
Commission  aulhonzlng  FGT  to  provide 
a  substitute  firm  transportation  service 
for  FPL  under  a  new  Rate  Schedule  T-4, 
which  FGT  indicates  is  included  in  the 
Mmendmenl  lo  applications  filed  by  FGT 
with  the  Commission  on  October  30. 
1987.  as  Appendix  A  to  the  Stipulation 
and  Agreement  of  Settlement  in  the 
consolidated  proceedings  at  Docket  Noa. 
CP68-179,  et  ai.  or  (2)  June  10.  1995,  and 
year  to  year  thereafter  unless 
terminated  by  either  party  upon  written 
notice  to  the  other  received  at  least 
twelve  months  prior  to  June  10. 1995,  or 
any  extension  of  the  T-3  Agreement,  as 
amended. 

FGT  also  seeks  authority  lo  remove 
any  limitation  in  the  certificate  that  the 
natural  gas  to  be  transported  by  FGT  be 


purchased  by  FPL  undtr  a  gas  purchase 
contract  dated  March  12. 1965.  with 
Amoco  Production  Company  (successor 
in  interest  to  Pan  American  Petroleum 
Corporation).  Austral  Oil  Company  and 
other  producers,  and  to  specify  receipt 
points  to  be  utilized  under  the  T-3 
Agreement  as  amended,  and  maximum 
daily  quantities  at  such  receipt  points. 

Comment  date:  SeptL'mber  23, 1988.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Slandard  Paragraphs: 

F.  Any  person  desiring  lo  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regidalory  Commission.  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CKR  385.211  and  385.214) 
and  the  Regulations  under  the  Na^dral 
Gas  Act  (18  CFR  157  10).  All  protests 
filed  wiA  the  Commission  will  be 
nnn«H^'«K!  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  ser\'e  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wish-ng  to  become  a  party  to  a 
proceeding  or  lo  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  lo 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Reigulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  .^cl 
and  the  Commission  s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  lo  interxene  is  filed  within 
the  tune  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity  If  a  motion 
for  leave  lo  inler\'ene  is  timely  filed,  or  if 
the  Conunineinn  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given 

Under  the  procedure  herein  provided 
for.  unless  otherwise  ad\nspd.  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  withm  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commissioa  file  pursuant  lo  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
cm  385.214)  a  motion  to  intervene  or 
notice  of  inlervention  and  pursuant  lo 

5  157.205  of  the  Regulations  under  the 


Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  requesL  If  no  protest  is 
filed  within  the  time  allowed  therefor. 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instanl  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  CashelL 
Acting  SecretoT}' 
(FR  Doc  83-20364  Hied  9-7-8a.  (1:46  amj 

BtLUNQ  CODE  S71  ?-«*-« 


[Docket  No.  RP»e-l44-001] 
ANR  Wpeime  Co.;  Tariff  FHIng 

Sf'ptemberZ,  T»« 

Take  notice  that  on  Augusi  26. 1988, 
ANR  Pipeline  Company  ("ANTl") 
lendered  for  filing  the  following  re\ised 
tariff  sheets  to  its  F.E.R.C.  Gas  Tariff. 
Original  Volume  No  1,  to  become 
effective  June  1.  1988; 

Substitute  First  Revised  Sheet  No.  75 
Substitute  Secund  Revised  Sheet  No.  76 
Substitute  Second  Revised  Sheet  No.  77 
Substitute  Second  Revised  Sheel  No.  78 
Substitute  Se<:ond  Revised  Sheel  No- 

7aA 

Substitute  Second  Reused  Sheet  No.  79 
Substitute  Second  Revised  Sheet  No.  60 
Substitute  Second  Revised  Sheel  No. 

SGA 
Substitute  Second  Revised  Sheet  No.  81 
Subsbtute  Second  Re\1sed  Sheel  No.  82 
Substitute  Second  Revised  Sheel  .No.  83 

ANR  states  that  as  directed  by  Letter 
Order  of  July  29. 1388.  .VvR  is  submitting 
certain  tanff  language  re\i8ion5  to  bring 
its  PGA  Clause  in  compliance  with 
Order  Nos.  483  and  483-A. 

Copies  of  the  filing  have  been  served 
upon  ANR's  customers  and  interested 
slate  Commissions. 

Any  person  desiring  to  be  heard  or  lo 
protest  said  filing  should  file  a  motion  lo 
intervene  or  protest  with  the  Federal 
Energy  Regulator>-  Commission.  325 
North'Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
I^rocedure.  All  such  molions  or  protests 
should  be  filed  on  or  before  Sept  13. 
1988.  Protests  \^^U  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  lo 
intervene  Copies  of  this  filing  are  on  file 
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with  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  Casbell, 

A !  -.'.'n.y  Stfcretary: 

!  FR  Doc  8a-2i)367  Filed  9-7-68;  8:45  amj 

SILUftG  COOC  1717-4)1-11 

[Docket  No.  TW8»- 1-^7-000 1 

Canyon  Creek  Compression  Co; 
Proposed  Changa  In  FERC  Gas  Tarifl 

Septembpr  2.  1968. 

Take  notice  that  on  August  29, 1988. 
Canyon  Creek  Compression  Company 
[Canyon)  tendered  for  filing  Seventh 
Revised  Sheet  No.  4  to  be  a  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  1, 
to  be  effective  October  1.  1988, 

Canyon  states  that  the  purpose  of  the 
filing  IS  to  unplement  the  Annual 
Charges  Adjustment  (ACA)  charge 
necessary  for  Canyon  to  recover  from  its 
customers  annual  charges  assessed  it  by 
the  Commission  pursuant  to  Part  382  of 
the  Commission's  Regulations.  The  rate 
authorized  by  the  Commission  to  be 
effective  October  1. 1988  is  ,18<  per  Mcf. 

Canyon  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tanff  sheet  to 
become  effective  October  1. 1988. 

A  copy  of  the  filing  is  bemg  mailed  to 
Canyon's  jurisdictional  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  flUng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NX,  Washington. 
DC  20426.  m  accordance  with  55  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
September  13, 1988,  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestanls  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Loi*  D.  Casbell. 
Actjng  Secretary: 

[FK  Doc  38-20368  Filed  9-7-68;  8:45  am| 
BILUWj  COOC  1717-01-11 


[Docket  Ho*.  RP8S-23S-000  and  TM8»-1- 
32-000) 

Colorado  Interstate  Gas  Co.;  Filing 

September  b.  1988 

Take  note  that  on  August  29,  198fl, 
Colorado  Interstate  Gas  Company 
("CIG")  submitted  for  filing  an  FERC 
Annual  Charge  Adiuslment  provision 
pursuant  to  Order  No.  472  issued  May 
29,  1987,  to  be  effective  August  22. 1988. 

CIG  states  Second  Substitute  Thirty- 
Fifth  Revised  Sheet  No-  7  and  Second 
Substitute  Thirty-Fifth  Revised  Sheet 
.No.  8  of  CIG's  Volume  No.  1  tanfT  and 
Substitute  Second  Revised  Sheet  No.  4 
of  Volume  No.  1-A  reflect  a  rffduction  in 
CIG's  Docket  No  RP87-30,  base  sales 
"motion  rates"  of  It  per  Mcf  of  demand 
charges  and  ,10«  per  Mcf  of  commodity 
charges  and  a  reduction  in  its  base 
transportation  'motion  rates" 
{maximum  rates)  of  .04«  per  Mcf  for 
commodity  charges.  CIG  states  that 
these  amounts  are  included  in  the 
Docket  .No.  RP87-30  motion  rates  based 
on  CIG's  estimate  of  ACA  charges.  At 
the  same  time,  with  this  filing.  CIG  has 
instituted  the  0.2H  per  Mcf  commodity 
charge  ACA  adjustment.  Thus, 
effectively  CIG's  rates  change  through 
this  fihng  (1)  by  the  net  difference 
between  the  costs  included  in  the  base 
tariff  commodity  rales  and  the  0.21c 
ACA  charge,  and  (2)  by  a  decrease  of  K 
per  Mcf  m  the  sales  demand  charges. 
CIG  states  that  these  adjustments,  taken 
together,  assure  that  it  will  not  "double 
recover  ■  the  AC.-^  charges  during  the 
penod  that  Docket  No.  kP87-30  ralr-g 
are  in  effect.  CIG  states  that  it  will 
continue  to  argue  for  recovery  of  its 
ACA  billing  m  the  Docket  RP87~30 
proceeding,  and  such  recovery  shall  be 
subject  to  the  outcome  of  this  issue  m 
Docket  No.  RPB7-30.  and  will  terminate 
as  of  the  effective  date  of  these  tariff 
sheets. 

Copies  of  this  filing  are  being  served 
on  alt  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  214 
or  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 


and  385.211).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
September  13,  1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casbell. 
Acting  Secretary. 

[FK  Ooc.  8&-203eQ  Tiled  9-7-88;  8:45  am] 
BHJJHQ  CODE  •717-01-11 


[Docket  No.  G-2737-006.  et  •!.} 

Conoco,  Inc.,  et  at;  Applications  for 
CertHlcatss,  Abandonment  of  Servtce 
and  Amendment  of  Certificates  ' 

September  6. 1988. 

Take  notice  that  each  of  the 
Applicants  hsted  herein  has  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authonzalion  to  sell 
natural  gas  in  interstate  commerce,  to 
abandon  service  or  to  amend  certificates 
as  descnbed  herein,  all  as  more  fully 
described  in  the  respective  applications 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
September  22.  198a  file  with  the  Federal 
Fjiergy  Regulatory  Commission. 
Washington.  DC  20426,  a  petition  to 
inter\'ene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  cfmsidered  by  it  in  dptermining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Loii  D.  Casbell. 
Acting  Secretary. 


DocMet  ^o  and  date  filed 


Applicant 


Purchaser  and  tocatton 


Oescrtptjon 


^2737-006,     B.    Aufl.     22.     Conooo  hic..  P.O.  Box  2197.  Houston.  Tn  772S2  .. 

1M8 


WiNianis  Natural  Gas  Cornpany.  West  Panhandle 
Held,  Caraon  and  Gray  Coumieo.  Texas  and  Texas 
County.  OUahoma. 


'  Thia  notice  does  not  provide  for  consolidatian 
'or  heannu  of  the  several  maliers  covered  herem. 
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DcxAel  No  «id  (3 


Aachaawfliid  tocafton 


G*3894-03«,     D.     Aug      16, 
1988. 

G~*267-O00,     D.     Aug      15. 

tasa. 

G-4579-OS3,     D.     Aug      15. 
1906 

G-1)414-003.     B.     Aug.     2. 
196S. 

Cl62-na4-O0l.    D    AiiQ     e. 


ARCO  O  and  Gas  CorTf>any,  DMsion  o<  Afianix: 
RchAetd  Company.  P.O.  Box  28 19.  Dalkas.  TX 
75221 

Sohio  Petroleum  Company.  P  O.  Bm  4&8/.  Houston 
TK  77210. 

OXY  USA  Inc..  Box  300.  Tuts*.  OK  74102... 


0164- 1053-001.  0.  Aug  29. 

defr-Toi-ooz.  a.  au^  24. 

1988 

CI67-lft2-003.    D,    Aug  22. 


C»a8-502-000.    f.    Aug     26. 
I9M. 

CI88-657-000,   (06-240),  D, 

Aug.  S.  1968. 
Ciea-558-000.     (062-  n  68) 

D,  Aug  B.  1988 
0188-566-000.   (G-«303).   O, 

Aug  8, 1988 

0168-571-000.    f.    Aug     15. 

1988 
Ci88-573-00a  (061- 

i79t».   £.  Aug.  10.  1908 

0188-575-000.    (G-4163),    D, 

Aug.  5.  1988, 
0188-576-000  (0-13126),  D. 

Aug  16.  19B6 
0188-577-000  (Ct61-496),  O, 

Aug  16.  1988 
Ci86-578<O00    (G-3e94],    a 

Aug  18.  1968 
C"ee-579-000  (Q-14560),  O. 

Aug  18.  1968 

cne-seo-ooo  (Ci76-332)  o, 

Aug.  22.  1968 
066-582-000    (G-4544),    D, 

Aug  19,  19S8 
0186-583-000  (064-426),  0, 

Aug  22,  tost. 
OI88-56*-000  (O77-740),  D, 

Aug- 22.  1986 
0168-585-000  (063-514),  D, 

Aug  19.  1968 
OI88-586-000  (Ct6fr-27). 

(0170-981),     e.     Aug     22. 

1966 
CI&8-S87-O00  (076-226).  D, 

Aug  22.  1968 
0(88-566-000  (07*- 162).  D. 

Aug  23.  1968 
0(86-590-000.    B.    Aug     24. 

1966 
C186-W3-000.    B.    Aug.    ZS, 

IMS. 
0IB8-5&4-O00,    B.    Aug     25. 

1966 
CI88-595-000        (GI81  -5i  0- 

000).  D,  Aug.  2i.,  1986. 
068-597-000,    F.    Aug.    29. 

1968 
0166-590-000.    F.    Aug    29. 

1986. 
086-599-000  (C>7fr-363).  O. 

Aufl.  26.  1968. 


ARCO  04  and  Gas  Contpany.  DMaon  ol  A«antic 
RictifeU  Company 

ARCO  0(1   and  Gas  Company.   Omsion  of  Attanlic 
RictihekJ  Company 

Tenneco  CM  Con^iany.  PO,  Boa  2S11.  Houalan.  TX 

77252. 
Tanneoo  OH  Company 

ARCO  O*  and  Gas  Corrpany    Oivis»on  ol  Atlantic 
Ricnfield  C^ompany 

'  Tarra  Resources,  inc.  5416  Sour  Yale  Avenue.  MO 
I      9o«  2329,  Tufta-  Oklafoma  74101 

'  ARCO  Oil  and  Gas  Company.   Oivtsion   ot  AUannc 
1     HtcMietd  Company 

Amoco  Production  Company.  P.O.  Son  3092.  Hows- 
,       tor.  TX  77253 

:  ARCO  OH  and  Gas  Comoaf»y,  Owtsion  o<  AtlanW 
I      RictifteW  Company 


I  Tonneco  Oil  Company ..™-.. 

Mdohei  Enefffy  Corporation.  2001  Tamtwtacti  Plaoe. 

PO    Box  4000.  The  Woodlands    Tei«s  77387- 

4000. 
Chevron  USA-  Inc..  P  O.  Box  7309.  San  Pranosco, 

CA  94120-7309 
ARCO  Oil  and  Gas  Company.  Oweuon  ot   AtianiK 

ndiMd  Company. 
.do 


Sohvo  Petroleum  Company .. 


AROO  Oil  and  Gas  Company.  OMsion  of  AOanbc 

Rcntieid  Company. 


4to 

Soh»D  Petroleum  Company .. 


Unon  TeEas  Products  Con»fat»on,  1330  Poai  Oak 
BW    Houston,  TX  77056 

ARCO  0*\  ar^d  Gas  Company.  Omskm  of  Altantic 
Ridifn^  Co.'npany 
do 


United  Gas  Ptpe  Lme  Company.  Wesi  Mustang 
i      ksiarvi  Field,  ftueces  County  Texas. 

I  Tennessee    Gas    Pipelirw   Company,    Rachal    Raid,  | 

Braohs  Courlv    Texas 
.  El  Paso  Natura!  Gas  Company    Slate  "A"  Account 
ff3    tease     Soclior    lu-T?3S-Fij6£.    Laa    Couniy. 
I      F>kw  li4exjco 

,  Noftlwm  Mattval  Gas  Compan\,  Dn^acr)  ol  Enron 
I  Corp .  EJ  Dorado  Gas  Plant  ScfwK*»e»  County. 
I     Teias 

,  ArUa   E.iergy    Retioufces.    a   drviion   oi   Anua.    Inc. 
I      Afkoma  F»eld.  Coal-  Haskell,  Lalime*   LoFlofe.  and 
Pitlitxjrg  Counties  Owanoma. 
Arttia   Energy  Resources,  a  dwaon  oi  Art**.  fcic_ 

Lonsveei  Pteifl,  Oe  Soto  Pansh  Loursane 
Tennessee  Gas  Pipelf*   Compar>y    U-sctic*  Rotd. 

Stan  County  Texas 
Nofthom  Natural   Gas   C-3.-npa'T>\    D%nsion  of  Enron 
Corp^  Galest^    Ga^e.  Mwwr.  el  al    Belds.  Elka 
Comty.  OKianoma 
Artda   E.na'gy  Heso<^ces.  a  dNts<on  of   Atte.  inc.. 
Lowefv#i,Sec  24'7N-73E  leflore  C^x»oty,  OMa- 
homa 
Natural  Gas  Pipehne  Company  o!  America.  Barton 

Flat  Area.  Eddy  County.  New  Weuco 
Transwestem  Pipelv>e  Company   South  Kerrnt  Field. 

WmWer  CounlY.  Texas 
W*iarTw     Na^»^al     Gas    Comparty,     NW     Sharon, 
Rhodes    a-Td    Ha'tflner    Fields.    Bartwf    County. 
Kansas. 
ANR  Pipeline  Company.  Cedardale  NE  F<e*d.  Wood- 
ward County,  OWahoma. 
Texas  Eastern  Ttansmosion  Corporabon.  Acroage  in 
Lavaco  Courtly  Teias 

Ut&sissippi   Rrvet.   Transm&s'on  CorporalMa  Wood- 

'awn  f^ield,  Ha/Tison  County.  TeiLas 
t<kytt\em   Natural   Gas  Comparry    ftvisc"  o'   Einmn 

'Corp.  McKjnney  Field  Cwr*  Count*  Kansas 
Tran9wpster»>  Pipetme  Company.   Ker'W   ana  Soutn 

KeTTHi  (^.eWs  Wtnkiet  Oourwy  Teras 
Traftscontmenia*  Gas  Pipe  Ur>e  Ccporaljoa  Amech- 

evilie,  et  al.  Fields.  DeWrtl  ei  al  counties  Texas 
Texas  Gas  Trartsmssion  Corporation    RarrKis  PteKi. 

Si  Mary  and  Assumpt>on  Panshes  Louisiana 
El  Paso  Nahjrat  Gas  Compar>»   Partway  West  Unit 

Eddv  County   New  Memco 
Transcooanenla'  Gas  Pipe  Line  Co^Twratron.  A-nec*- 

evtte.  et  al.  Fields  Dewm.  ei  al  Counties  Texas 
V>  Paso  Narural  Gas  Ckirr^parYy,  Lancaster  Hilts  F»B*d. 

CrtK*etl  County  Texas 
Ptortlwasl  Poelwie  CorporatKKi.  Baxter  Pass,  South 

Rjo  Btar>co  and  Ga^fieio  GounRas.  Cakjrado. 
B-  Paso  Natu'ai  Gas  Cc^psiy   Non^  Pemtxoo*.  Unit. 

Upion  &  Reagan  Counbes.  Texas 
Panhartdle  Eastern  npe  Lne  Comparry.  Chaney  Oell 

Processog  PUm,  Major  County  OUahoma 


O*  Properties.  NV  ,  PO  Bok  2511,  Hou? 
Km.  TX  77001 
Conoco  lr»c.^. , . — 


Tannaco  OH  Company... 


E'  PasT  Nar„"ai  Gss  C-ompary    '"a;>acrto  PC    Baico 

PC,  Ro  Amba  Counl>    Ne<*  Ugxxx) 
Transwesten-   Pipoiir>e  Company.  Ala«ia  Fta*d.  EcMy 

County,  New  Meuco 
Wtlfiam  Basjn  Interstate  Pipelme  Comparty,  Pavilbon 

F«*d,  Fremortl  OourrTv  Wyoming 
Western    Trartsmission    Oorporatton.    Sugar    Creek 

Firfct  Caroor  Counlv    Wyoming 
WiiMsion  Bas'f'  interstate  Pipeiif^  Company.  Pav«fcon 

Fietd,  Cfernor^T  County   Wyomirtg 
Western  Gas  interstate  Company    Guyman-Huflolon 
Field,  Texas  Courtry,  Oi^ia^Kirna 
J  Transcontirwrnai  Gas  Pipe  Line  Corporaton.  Vermjl- 
I      lion  39  Field.  C^sfxwe  Louisiana. 
'  Southern  Natural  Gas  C-ompany.  Vermili.on  39  F«*d, 
I      0*1shore  Louwiana 

.J  Montar>a-Oal»ota    UWrbei    Cornpany.    Farwcw   F«*cl 
1      Richianc  County,  Montar^a 
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■  AppiK^nt  atafes  the  JQ.  Novl  No.  1  weM  a  plugged  and  abondoned.  and  the  tease  has  expvBd 

» EMactrve  June  1.  1967.  Applicant  assigned  iis  mieresl  m  certain  acreage  lo  Texaco  Producing  inc 
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>c    -s  Siting  as  suc^essc-in. interest  to  James  C   Meade  iMih  r*s|MCi  to  iniereeta  acqured  by  assgnment  ettacttve  Oacember  31.  isee 
rrooesied  oar^-a'  abarxJoorneot.  socfi  «ppi>catKXi  was  oobcad  tn  pie  Fcoen*i  ReG'STCA  on  July  M.  '968  (M  PH  2W34)  Appdcant  now 

"  »  Monoo  CW  and  Gas  Conwany  covefad  all  of  rts  tnierest  m  the 


*  By  as5^rm^nt  executed  Seotemtjer  2B  1972.  App^icart  as,s«jr>«]  leases  412-5610,  and  414-5614  thru  412-5619  to  Ch«rle*  S  Beck  msotar  as  ngfits  Irom 
stjriace  -o  4?K>:  S>  ass<gn<-nem  exeojted  Apcii  29  i975,  App*K--ani  8ss*gnod  leases  412-5614  tfwu  412-5619  lo  Captta'  Rmourcas.  inc  insotar  as  nahts  Irooi  4fl00 
to  6w.>> 

•  t^erirve  S*roiefnc««  V  !9e7,  Apohcani  asstgned  ts  "Werest  n  certam  acreage  to  Sun  Opefatir<j  Urrated  Partnersft^i 

'  ADoiicant  'eouesis  atitfionzation  to  aUaodon  a  sale  o»  residue  oas  Irom  rts  p4ant  attnfctjlaofe  lo  gas  porcnasM  from  Lor*©  Wo*t  Prodoorw  Company  The 
pr"ceritaqe-ot-pfoce«K  contracts  «rth  Lone  WoH.  wticn  defeated  tt»  Tucker  #2  *5  and  #7  men%  nave  ein>rod  Loo©  wo"  hied  'or  and  «ecwv«d  auihonzaiKxi  to 
atarvTTO  .ts  sa*e  to  Aoohcant  <t  Ooc*ei  f*!  Ci8ft- 156-000  by  CommissKwi  Order  dated  Marcn  25.  1968. 

'  ?v  assigniienT  eiecuie«i  f  eoruary  2^   '  *6'  Appwant  ass»gr>ed  certain  acreage  lo  Hondo  0<  and  Gaa  Company 

■  EWectrve  jar>oarv  1  '^rr  ftppiiranf  ass^ned  is  .merest  r.  rt^  jen  &(X)ten  anj  Oeophus  R-  Samuels  leases  10  Katda  ConH>anv  AppJ<cant  alM  assioned  the 
_r^r-ite  Samueis  kjase  to  d  R  Good»««t«  roi.r  -jtr^er  leases  w^t:  siyr^rtoered  by  Mtivtatea  Oh  CorporabOfi  poor  lo  ApoteanC*  socce^swn 

'  Qv  ^ase  'etease  oared  Seoie^io^r  2i  i^82  Appitcam  reteased  certain  acreaga  bach  to  rta  lesssor.  Conoco  Inc  By  Bss»gnm©ni  dated  Jar^uary  i.  1966. 
ApCfcafi  'eass*qn«KJ  cet^aio  acreage  da-:*  'c  'cxko  inc 

'  By  assiQ^f^nts  er*'x:irvs  jaruary  '    'i*^^  and  May  7. 1987,  Appicam  assigned  oeriafn  aiierests  to  Amoco  Production  Compar»y 

■  *er»a  Resources   i"c    ~  ' —  "  "  " ~  "    ^s   .*_  _  ^_      ^    ._ 

' '  Apc**car»  o'evtous^  ' 

requests  complete  aDanoonfTHrnt  because  -t  nas  Deie*^ir»ed  mai  i^e  dc/^age  pteviousiy  i 
properT^ 

' '  9y  assicjrfTwrt  execui«d  Vdf  ;r^  2    '  if- '   ApcK-ar-r  assrcjoe*;  i:«rta»n  aceage  lo  Petrus  Manaoerrwnl  Corporafton 

' '  By  assiqr^rneni  e>ecuiea  ^'>Dr.jar,  2"    '  iti "   Apot-ian-  as^igr^ed  certain  acraaQe  lo  Horxto  Oi  arid  Gas  Company 

'*  Termeco  Om  Ccr^pary  «  '-i-ng  as  si/rc-c-ss-^y  n.-rfe-'^t  'o  E  H  unqer,  Jofiapnme  L>n  Stowe  and  PetroJeum  miemabona',  tnc  *nt*\  respect  lo  tfw  Essie  Hensley 
'-'0  welt  ar>d  Po'roieum  inierriafional  ifx:  ana  ^P  "errp^^r.^r  Cst  and  Gas  Income  For«,  Ltd  1963  ard  Kp/Templeton  Insutirtional  Cw  and  Gas  Fund.  Lid  -1983  wrth 
■especi  10  t^e  Ess«  Her^ev  i-'J  and  Mac»iey  i-4  weti$ 

■  Miicr>eii  Energy  Corporaiior  is  hun;  as  loiai  successor  lo  ini«'«is  prwvKiusly  cowwed  under  Union  Oil  Company  at  CaMomia  fehc  Gas  Rate  Scnodute  No- 
■  j^  ai~<3  IT*  'Oiateo  i;er*iiicaie  ip  Oocfsi  %o  '.  i6i  - 1  "^i 

*  3y  ass/qr>meni  e»eci-ieo  June  29  ^SBS  e^ectrve  July  i,  i*ie  Apchcanl  3sa»gned  its  intarest  under  rts  FERC  Gas  Rate  Schedute  No  216  fo  TtPCO  OpofaUng 
Cc^panv    inc 

'  By  orrjef  ssued  Seoten^ber  2'    198''   Apo'-carts  certirtcate  was  irr)^<\^t¥i  ic  nerrmt  de*otion  of  acreage  aasiqneo  lo  Hor^do  0»i  and  Gas  Company  Apphcanl 

now  feqoesis  cor-ipteie  aDarxlorrT>ent  because  l  'las  aetermined  tra;  ihe  acfaaoe  previously  assigned  to  Hondo  covered  at)  oi  Appiicani  s  mteresl  m  tlw  pfoperry 

■'  3y  order  rssoed  S«jiemo«f  ij   1^87   AppiKiart  s  certtcaie  was  arriervjed  to  permfl  da(M»n  ot  acreage  assigned  »  Hondo  Ow  and  Gas  Company  Apphcarti 

'>cw  requests  compteie  aoanoonnioni  Decays©  t'^as  3eier-T«oeo  ma'  trie  acreage  previously  assgnad  to  Hondo  covered  aU  of  ApptKant'a  mierasi  m  me  property 

■  3y  assignment  daied  Oecemoer  n  ■  :t8b  AppKan?  assw^r^  cefia'n  interest  lo  Sue-Arm  OH  ft  Gas  Company  By  assignment  dated  J8r*«ary  i6.  I986. 
Acoticant  a^iiLirnao  cenain  nterests  to  Atiiam  nefDeri  hupi  Trjsi  Estate  E«ecove  May  1  1966.  Appfccant  assigned  rts  niereit  m  certain  aceage  to  Peirm  Ol 
Cof^caHf    '■  e  '^"laining  ofooemes  ^ave  been  'ekjased  ■>■  sufenoefe<l  or  r\ave  ceased  to  p'oduce 

t  e-'evve  Way  '  '58^  Aponcar^i  assKjneo  cerrajf  ir^eresis  ic  Black  Go«  Productiofi  Compar^y  E«ectrvG  March  t,  1968,  Applicant  ass*g'>cd  certam  mtereats  !o 
■>?von  £nefgv  ".xxTXxat'on    The  'en^ir.ing  rwo  weOs  under  tne  contract  nave  been  plugged  and  ^MrtdOrwd. 

'    3y  as3.qnn>eni  e^ecuve  January  '    '  =*8 ^    Apo'icanl  ass»gneC  :e<iain  acreage  to  "ondO  On  and  Gas  Company 

"  3y  ass^n/T>enl  oaiea  Oecemoef  !  1  '985  ^anwary  '6  i  ^6  a-xJ  Ociot)er  1,  1966.  Apptcant  assigned  certain  mteresta  to  Sue- Ann  Ot<  ft  Gas  Compny,  Wilham 
-'et-^  Hunt    n^t  Estate  and  Petrjs  0*1  Co^npany  'espectzvfMy   AJi  .-jtr-er  properties  nave  baon  relaasaO.  surrendered  or  have  ceased  to  produca 

' '  Or-,  jur/  7  •  968,  AppiKiant  reouesfed  Dsr-^i  -je-jtior-  0*  ts  sa«e  to  E  i  Paso  due  lo  tha  acreage  bemg  ass>gr>ed  to  HorxJo  Ol  and  Gas  Corroarty;  thai  apptcaifon 
s  be-nq  •epo'ied  separately  nefe  Aop«^ni  -ejuests  cor^-trte  aDando'^r'^^fli  swice  n  has  determined  thai  the  acreage  assqned  lo  Hondo  covered  all  at  Appltcanl's 
irie'es'  ■"  tne  Dfoperry 

'*  9y  assiqrnent  dated  ano  e^ecfve  May  '    '588  Apoi«:ant  assigned  certain  interests  lo  Cass  Oil  Compar>y- 

■  ^  Applicant  states  mat  Pannar^oie  r\as  'educed  suOstantiaiN  <ts  takes  ot  ^as  resuHirig  m  an  outstanding  tmbalanoe  o*  2.5  Bd  ol  gas  tt\at  Applicant  is  obligated  lo 
>},ver  to  Panranaie  Appi.car'i  -eauests  a  pe'i^srieot  acanoonmem  of  sales  to  PannencHa  and  auirionzation  lo  abandon  l^e  imbalance  owed  to  Pannaodw  Tr* 
:ortr.ac:i  rs  aue  \c  axcte  on  Pecijary  i    ■  i'-tt 

' '  3y  assignment  ef^ectve  January  '    '  ^t  ^  Aect'car-t  assigned  certam  acreage  to  Hondo  OH  ft  Gas  Comparvy 

'■  '>^  prooerry  was  st^jt-r  Ociooer  2    w^B  ara  ptoggea  and  abandoned  ffl  1980  Tha  leases  were  released 

'*  Au  aceaqe  was  e»tr>er  sotO  or  reteaseo  Dae*  lo  tarx!  cw^*<ef 

•"  T^e  propery  was  oiugged  and  aoanoorved  dti  Octooer  '5    1960  aryl  me  laasetst  surrendered  to  (and  owr^er  on  May  14.  i98i 

-'''  Appiicart  assigned  an  merest  Linoer  ts  ^ERu  Gas  f^aie  Scfteduie  No  44  lo  Uapie  Properties  Conwration  eiiectnw  December  i,  i966 

'•  Eftectrve  janoary  1, '388  Conoco 'nc  actjuired  ■meresls  prevwusly  held  by  Sneil  0*1s*wa.  »nc  m  Verrniiiion  SiocifS  21  and  22. 

"  9y  assignment  a«ecuted  Peoruary  23   t982.  Applicanl  assigned  certain  acreage  lo  ConsolKjated  Oil  &  Gas  Company 

FUing  Ccoe 

A— initial   Ser^-ce,    3— Abandonment,    C— Amendment   to   add  acreage;   O— Amendrrwm   to   delete   acreage    E  — Total   Suc*:ession.   F— Partial   Succession. 


[fR  Uoc.  86-20365  Filed  9-7-66;  8:45  am| 

eiLUMG  COOC  $717-0101 


I  Docket  No.  RPftS-146-001, 002] 

EquHrans,  Inc^  Proposed  Changes  in 
FERC  Gm  Tariff 

Septetnber  2, 19S8 

Take  notice  that  Equitrans,  Inc. 
(■■Equitrans'I  on  August  29. 1988. 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tanff,  Ongmal  Volume  No  1.  an 
onginal  and  six  copies  each  of  the 
following  tanff  sheets: 

Substitute  First  Revised  Sheet  No.  172 
Substitute  First  Revised  Sheet  No  173 
Substitute  Firtt  Revnsed  Sheet  No,  174 
Substitute  First  Revised  Sheet  No.  175 
Substitute  First  Revised  Sheet  No.  176 
Substitute  First  Revised  Sheet  No.  177 
Oriijmal  Sheet  No  177A 
Ongmal  Sheet  No.  177B 
Ongmal  Sheet  .No.  177C 

Equitrans  states  the  purpose  of  this 
filing  is  to  make  revisions  to  Equitrans' 
May  4. 1988  tariff  riling  in  Docket  No. 


RPB8-148-O00  as  required  by  the 
Commission's  July  21, 1988  Letter  Order. 

The  proposed  effective  date  ot  the 
tanff  sheets  listed  above  is  |une  1. 1986. 
the  effective  date  of  the  initial  tariff 
sheets  filed  in  this  proceeding. 

Copies  of  the  filing  were  served  on 
Equitrans'  jurisdictional  customers  and 
interested  state  commissions. 

Any  pei^on  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  B25 
North  Capitol  Street,  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  CommiSHion's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  13,  1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropnate  action  to  be 
taken,  but  will  not  serve  to  make 
prolestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Casbell. 

Aclwft  Secretary. 

[FR  Dtx;.  66-20370  Filed  9~7-«a;  6:45  am) 

ftUJMO  COOC  S717-ai-ll 

[Oockat  No.  TM89-1-65-O0OI 

Jupiter  Energy  Corp.;  Proposed 
Crianges  in  FERC  Gas  Tariff 

September  2. 1968 

Take  notice  that  lupiter  Energy 
Corporation  ("lupiter  Energy"  or  the 
"Company")  on  August  26. 1988 
tendered  for  filing  the  following  sheets 
of  its  FERC  Gas  Tanff.  Original  Volume 
No.  1: 

First  Revised  She«l  No  4A 
First  Revised  Sheet  No.  5A 
First  Revised  Sheet  No  6A 

Jupiter  Energy  stales  that  the  filed 
tariff  sheets  reflect  revision,  pursuant  to 
S  154.38(d)(61  of  the  Commission's 
regulations,  of  Jupiter  Energy's  Annual 
Charge  Adjustment  surcharge  to  recover 
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during  the  Commission's  upcoming 
fiscal  year  the  S20.578  Jupiter  Energy 
payment  of  the  Commission's  annual 
charges  billing.  The  new  ACA  surcharge 
fHte  isO,lR7t  perMcf 

lupiter  Energy  proposes  an  efTective 
dale  of  October  1, 1988. 

lupiter  Energy  states  thai  copies  of  the 
filing  have  been  served  on  the 
Company's  jurisdictional  customers. 

Any  person  desinng  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  13, 1988.  Pix)test8  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inler\'ene.  Copies 
of  Jupiter  Energy's  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspectioit 
Lois  D.  CasheU. 
Acting  Secretary 
(FR  Doc  88-20371  Filed  9-7-88: 8:45  ami 

B1LUHG  COOC  CTIT-Ot^ll 


IDockat  No.  RPB8-153-001] 

K  N  Energy.  Inc.;  Proposed  Changes  tn 
FERC  Gas  Tariff 

S(!ptember  2. 1988 

Take  notice  that  K  N  Energ>',  Inc..  on 
August  30.  1988  tendered  for  fihng 
proposed  changes  in  its  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1 
pursuant  to  Order  No.  4B3  and  483-A  to 
be  effective  June  1. 1988.  The  filing 
proposes  changes  in  K  N's  FERC  Gas 
Tanff  to  make  certain  changes  to  K  N's 
PGA  clause  as  directed  by  a  Letter 
Order  dated  July  21. 1988  from  the 
Director.  Office  Pipeline  and  Producer 
Regulation. 

Copies  of  the  filing  were  served  upon 
the  company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
Intervene  or  protest  with  the  Federal 
Fjiergy  Regulatory  Commission,  825 
North  Capitol  Street.  NT.,  Washington, 
DC  20426.  m  accordance  with  $S  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  Al!  such  motions  or 
protests  should  be  filed  on  or  before 
September  13. 1988,  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 

Any  person  wisfting  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  File  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell 

Acting  Secretory. 

[FR  Doc.  88-20372  Filed  9-7-68;  8:45  am] 

BILUNO  COOC  e717-01-M 


I  Docket  No.  TM8»-1-37-OD0] 

Northwest  Pipeline  Corp.:  Change  In 
FERC  Gas  Tariff 

September  6, 1968. 

Take  notice  that  on  August  26, 1988. 
Northwest  Pipeline  Corporation 
("Northwest 'I.  submitted  for  filing,  to  be 
a  part  of  Its  FERC  Gas  Tariff.  Oie 
following  tariff  sheets: 

First  Revised  Volume  \o- 1 
Forty-Second  Revised  Sheet  No.  10 
Twenty-Fourth  Revised  Sheet  No.  10-A 

Original  Volume  No.  2 
Sixth  Revised  Sheet  No.  2-3 
Onginal  Volume  No.  1-A 
Ftfieenth  Revised  Sheet  No  201 

Northwest  states  the  tariff  sheets  are 
filed  for  the  purpose  of  changing  the 
stated  ACA  surcharge.  The  Commission 
decreased  the  annual  charge  factor  from 
.21  cents  per  Mcf  lo  .18  cents  per  Mcf 
effective  October  1. 1988.  The  ACA 
surcharge  unit  equates  to  .17  cents  per 
MMBlu  based  on  1.030  Btu  per  cubic 
foot  of  gas  and  is  to  be  applied  to  the 
appropriate  sales  and  transportation 
rate  schedules. 

Northwest  requests  an  effective  date 
of  October  1.1988. 

A  copy  of  this  filing  has  been  mailed 
to  etl  jurisdictional  customers  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  §§385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  13, 1988,  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protectants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

LouDCaabaU. 

Acting  Secretory. 

IFK  Doc  BB-20373  Filed  9-7-86;  845  ami 

BHJJHC  COOC  I7ir-D1-4I 


I  Docket  No.  TW-1-64-O00J 

PacWc  Interstate  Offshore  C04 
Change  In  Sales  Rates 

September  6,  lilftfl 

Take  notice  that  on  August  26, 1968. 
Pacific  Interstate  Offshore  Company 
(■■PIOC)  submitted  for  filing,  to  be  a 
part  of  Its  FERS  Gas  Tariff.  Original 
Volume  No.  1.  the  following  tartff  sheet: 
Ongmal  Volume  No.  1 
Eighth  Revised  Sheet  No,  4 

PIOC  States  the  purpose  of  this  filing 
is  to  set  forth  the  applicable  Annual 
Charge  Adjustment  (ACA]  surcharge  m 
its  sales  rate  schedule  as  provided  by 
Order  No.  472,  PIOC  requests  an 
effective  date  of  October  1, 1988. 

A  copy  of  this  filing  has  been  served 
on  PIOC's  sole  customer.  Southern 
California  Gas  Company  and  the  Pcblic 
Utilites  Commission  of  the  State  of 
California. 

Any  persons  desiring  lo  be  heard  or 
protest  said  filing  should  file  a  motion  to 
inler\'ene  or  protest  with  the  Federal 
Energ>'  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington 
DC  20426.  in  accordance  with  rules  211 
or  214  of  the  Commission's  Rules 
of  Practice  and  Procedure,  Ail  such 
motions  or  protests  should  be  filed  on  or 
before  September  13. 1988-  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
prolestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  parly 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Adtng  Sorrvtary. 

\m  Doc,  88-20374  Filed  9-7-88;  8:45  amj 
BILUHO  COOC  •717-01-11 


(Docket  No.  RP88-24O-OO0J 

Panhandle  Eastern  Pipe  Line  Co.; 
Proposed  Changes  In  FERC  Gas  Tarifl 

September  2. 1988 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on 
August  29, 198a  tendered  for  filing  the 
following  proposed  changes  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  1: 
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()ri»i:n^i  Sheet  No.  3-C7 
Or«;n^;  Sheet  No  3-C  8 
Onxir-.:  Shep'  \o  3~C.9 

CT:^::!!,  Sn-'.-'  Nu   43-14 

Panhandle  proposed  s  September  28, 
1988  effective  date 

Panhandle  states  that  the  foregoing 
tarifT  sheets  are  beinp  filed  pursuant  to 
Order  No-  500  to  recover  take-or-pay 
settlement  and  contract  reformation  cost 
fixed  aurchargea  which  its  pipeline 
supplier.  TrunVIine  Gas  Company  billed 
to  Panhandle.  As  a  downalreazn 
pipeline.  Panhandle  proposes  to  recover 
such  costs  on  an  as-billed  basis, 
pursuant  to  5  2.104(e)  of  the 
Commission's  Genera!  Policy  and 
Interpretations  For  fixed  coeta  billed  to 
P-inhandle  by  its  pipeline  supplier. 
Panhandle  will  allocate  such  costs  to  its 
customers  utilizing  the  tume  defiaency- 
based  formuia  which  its  pipeline 
suppber  utilized  in  allocating  its  fixed- 
charge  or  take-or-pay  setUemexiI  and 
contract  reformation  costa  to  Panhandle. 

Copies  of  the  filing  were  served  upon 
Panhandle's  jarisdictianal  customers 
and  interested  state  commisaions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
mterv'ene  or  protest  with  the  Federal 
Enerity  Regulator>-  Commission.  Union 
Center  Plaza  Building.  325  North  Capitol 
Street.  NF-.  Washington.  DC  2042H.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  Ail  such  motions  or  protests 
should  be  filed  on  or  before  September 
13. 1968.  Protesta  will  be  considered  by 
ihe  Commasaion  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  proteslants  parlies  to 
the  proceedings.  AJoy  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  Copies  of  Panhandle's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CMbeO. 
AcLng  St^cretary 

fFR  Doc  88-2037S  Fiied  9-7-88:  «^45  aa) 
wujMQ  cooc  tm-ot-m 


[Dodcat  No.  RPM-ft4-010j 

Sea  Robin  Pfp«ltr>«  Co^  CompHinoe 
Tariff  Filing 

Take  notice  that  on  A'jgust  29.  1988. 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  submitted  Substitute  Revised 
Fourth  Revised  Sheet  No.  4-2A  as  part 
of  Sea  Robin's  FERC  Gas  TarifF,  Original 
Volume  No.  1.  in  comphance  with  the 
Letter  Order  dated  August  18,  1988. 

Sea  Robin  states  the  new  tanff  sheet 
provides  that  Sea  Robin's  Authorized 
Overrun  Rate  for  Rate  Schedule  FTS  is 


equal  to  the  maximum  rate  charged  for 
inlerruptible  open  access  transportation. 
Any  person  desiring  to  be  heard  or  to 
proles!  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  2042a.  in  accordance  with  18  CFR 
385.214  and  385211.  All  such  motions  or 
proteati  thould  be  tiled  on  or  before 
September  13.  1988.  Proteats  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wi«hing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  ore  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lots  O.  Ca«b«n. 
Acting  Secretary. 

[FR  Doc.  B8- 20376  Rled  9-7-8*  8:45  am] 
BlUJlfO  COOC  «7ir-oi-|| 


iDocfcM  Not.  np0«-M-OM  and  tvm-rto- 

002] 

Southern  Natural  Gaa  Co.;  Proposed 
Chano«a  In  FERC  Gaa  Tartff 

St-ptt-mb+T  fl  1960 

Take  notice  that  on  .Auguat  29.  1988, 
Southern  Natural  Gas  Company 
(Sou*hem)  tendered  for  filing  certain 
revised  tariff  sheets  to  its  FERC  Cas 
Tanff.  Sixth  Revised  Volume  .No.  I.  as 
listed  in  Appendix  A  (attached  lo  the 
filing).  The  proposed  tariff  sheets  are  to 
have  respective  dates  of  luoe  I.  1988. 
August  1.  1988.  and  September  1.  1968. 
as  specified  in  Appendix  A. 

Southern  states  that  the  propoaed 
tanff  sheets  are  being  submitted  in 
compliance  with  Ihe  Commission's 
orders  of  )uly  29,  1988  m  Docket  No. 
RPB8-210-000  and  August  1. 1388  in 
Docket  No.  RP88~96-000.  relative  lo 
Southern's  two  Order  No  500  cost 
recovery  proceedings,  Southern  states 
that  the  proposed  tanff  sheets  reflect 
among  othfr  things,  a  revised  volumetric 
sur'-:harge  based  on  utilization  of  the 
throughput  volumes  underlying 
Southern's  most  recent  approved  rates; 
revised  fixed  charges  based  on  an 
adjustment  of  the  purchase  deficiency  of 
Chattanooga  Gas  Company  and  the 
consequent  reallocation  of  costs  to  all 
customers;  and  a  number  of  changes  in 
the  provisions  of  Southern's  tanff 
relating  to  the  passthrough  of  buy-out 
and  buy-down  costs  incurred  by 
Southern. 

Southern  states  that  copies  of  the 
filing  were  mailed  to  all  of  Southern's 
jurisdictional  purchasers,  shippers,  and 


interested  state  commissions  as  well  as 
the  parties  to  these  proceedings. 

Any  person  desiring  to  be  heard  or  lo 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  823 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  {18  CFR  385^11  or  385^14). 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  13.  IQda 
Protests  will  be  considered  by  the 
Commission  in  detennming  the 
appropriate  action  lo  be  ukeo  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding  Any  persuo  wishing  to 
become  a  parly  must  file  a  motion  lo 
inler\ene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Ui>  D  C«sbaa 
.4c/; /^jf  St*cjvtary 

[PR  Doc  m-JOi77  Pi«d  0-7-«8: 8:45  a.m.J 
aiuaia  ooos  srt7-*Mi 


{Dockvt  No  RP88-17-015I 

Souttwm  Natural  Gaa  Co^  Change*  In 
FERC  Gaa  Tariff 

Seplembere,  19ftB 

Take  notice  that  on  August  26.  1088. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff.  Sixth  Revised  Volume  No.  1,  to  be 
effective  November  1, 1988; 
Eleventh  Re\'1sed  Sheet  No.  40 
Seventh  Revised  Sheet  No  40B 
Onginal  Sheet  No  40B  1 
Second  Revised  Sheet  Nos.  45R.13- 

45R,15 

Southern  states  that  the  filing  is  in 
compliance  with  Part  154  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations  and  the 
Commission's  Order  on  Certified 
Questions  dated  May  Z7.  1988.  and 
Order  Denying  Reheanng  and  Granting 
in  Part  and  Denying  in  Part  Clanfication 
dated  July  27, 1988. 

Southern  states  that  copies  of  the 
fihng  were  mailed  lo  all  of  Southern's 
jurisdictional  purchasers,  shippers,  and 
interested  state  commissions,  as  well  as 
the  parties  listed  on  the  Commission's 
official  service  list  compiled  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  CU^raxnission.  825 
North  Capitol  Street  N'E..  Washington. 
DC  20426.  m  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
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All  such  motions  or  protests  should  be 
filed  on  or  before  September  13. 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  he  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\'ene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Im\»  D.  CasbeU. 
Acting  Secretary. 

|FR  Doc.  B9-2037fl  Filed  B-7-.88;  8:45  ami 

WUJNQ  cooc  STIV-AI-M 


(Dockst  No  TWB»- 1-69-000) 

Stingray  Pipeline  Co^  Change  In  Tariff 

St'piLTiibci  Z.  lytJtt 

Take  notice  that  on  August  29. 1988, 
Stingray  Pipeline  Company  (Stingray) 
tendered  for  filing  Sixteenth  Revised 
Sheet  No.  4  to  its  FF-RC  Gas  Tariff. 
Original  Volume  No.  1. 

Tne  proposed  effective  date  of  this 
revised  tariff  sheet  is  October  1, 1988- 

On  )une  30. 1988.  the  Commission 
issued  a  revision  to  the  unit  rate  of  the 
Annual  Charge  Adjustment  Clause 
(ACA)  to  be  applied  to  rates  for 
recovery  of  1988  Annual  Charges 
pursuant  to  Order  No.  472  in  Docket  No. 
RM87-3-000.  This  re\i8!on  will  permit 
Stmgray  Pipeline  Company  (Stingray)  to 
collect  1.8  mills  per  Mcf  10.17«  per  Dtj  of 
natural  gas  tran6[>orted  for  the  1988 
Annual  Charges  assessed  Stingray  by 
the  Commission  under  Part  382  of  the 
Commission's  Regulations. 

To  the  extent  required,  if  any. 
Stingray  requests  that  the  Commission 
grant  such  waivers  as  may  be  necessary 
for  acceptance  of  the  tariff  sheet 
submitted  herewith,  to  become  effective 
October  1. 1988.  as  previously  described. 

Copies  of  this  letter  and  enclosure  are 
being  served  on  all  customers  subject  to 
the  tariff  sheet. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energ>'  Regulatory  Commission.  825 
Norih  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  33. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  lo  inter\'ene-  Copies 


of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lots  D.  CasbeU. 

Acting  Secretary. 

IFR  Doc  66-20379  Filed  9-7-86:  B;4S  HmJ 

BItUHG  COOE  •7t7-«t'M 


(Docket  No.  RP8«-234-000) 

Texas  Gas  Pipe  Line  Corp.;  Petition 
For  Waiver  of  Electronic  Media  Filing 
Requirements 

Septembtirl.  IWW. 

Take  notice  that  on  August  29. 1?»68 
Texas  Gas  Pipe  Line  Corporation 
(TGPL)  filed  a  petition  for  waiver  of  the 
electronic  media  filing  requirements  of 
Order  No.  493  when  filing  tariff  sheets, 
certain  rate  filings,  certificate  and 
abandonment  applications,  blanket 
certificate  applications.  FERC  forms, 
and  any  other  information  required  to  be 
filed  on  electronic  media. 

TGPL  states  that  it  does  not  have  the 
computer  capability  necessary  lo 
comply  with  the  Commission's  new 
electronic  media  requirements  under 
S  385.2011.  TGPL  states  that  given  its 
small  system  size  and  small  volume  of 
gas  purchases,  the  acquisition,  lease 
purchase  and/or  contracting  of  the  data 
processing  technology  which  would  be 
necessary  to  comply  with  the  provisions 
of  %  385-2011  would  cause  TGPL  severe 
economic  hardship  and  be  financially 
impractical. 

Any  person  desiring  to  be  heard  or  lo 
protest  said  filing  should  file  a  motion  to 
inter\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1988)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  12. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  CasbeU. 
Acting  Secretary. 
IFR  Doc  Bft-2(a«i  Filed  9-7-88.  8-45  am] 

BtUJWl  cooc  eTiT-Ot-M 


I  Docket  No.  TVa^- 1  -6«-000  ] 

Trailblazer  Pipeline  Co^-  Propoaed 
Change  In  FERC  Gaa  Tariff 

Sj-'ptcmhtT  6.  19S8 

Take  notice  that  on  August  29. 1988. 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  Sixth 
Revised  Sheet  No.  4  to  be  a  part  of  its 
FERC  Gas  Tanff  tariff.  Original  Volume 
No.  1.  to  be  effective  October  1. 1988. 

Trailblazer  slates  that  the  purpose  of 
the  filing  is  to  implerr.enl  the  Annual 
Charges  Adjustment  lACA)  charge 
necessary  for  Trailblazer  to  recover 
from  its  customers  annual  charges 
assessed  it  by  the  Commission  pursuant 
to  Part  382  of  the  Commission's 
Regulations.  Thd  rate  authorized  by  the 
Commission  to  be  effective  October  1. 
1988  is  ,18c  per  Mcf. 

Trailblazer  requested  waiver  of  the 
Commissions  Regulations  lo  the  extent 
necessary  to  permit  the  tanff  sheet  to 
became  effective  October  1,  1988. 

A  copy  of  the  filing  is  being  mailed  to 
Trailblazer's  junsdictional  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulator)'  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  §  J  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
September  13. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
token,  but  wiD  not  sene  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  lo  become  a  party 
must  file  a  motion  to  mtervene.  Copies 
of  this  fifing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 

Lois  D.  CasbeU. 

Acting  Secretary. 

[FR  Doc  88-20380  Filed  9-7-68;  8;4S  air-l 

aiLUNG  CODE  S7i7-0)-« 


!  Docket  No.  TM  88-2- 79-000) 

Tra neon tlnen tat  Gas  Pipe  Line  Corp.; 
Propoaed  Changes  In  FERC  Gaa  Tariff 

September  l.iaae. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  August  26. 1988 
certain  revised  tariff  sheets  included  in 
Appendix  A  attached  to  the  filing.  The 
purpose  of  this  filing  is  to  track, 
pursuant  to  Section  4  of  Transco's  LSS 
Rate  Schedule  and  section  26  of  the 
General  Terms  and  Conditions  of 
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V  '..T.e  No.  1  ofTransco's  tariff,  rate 
'  "dnj^ps  !n  storage  services  purchased 
from  Penn-York  Energj'  Corporation 
IPerm-York)  and  Texas  Eastern 
Transmission  Corporatinn  (TETCO) 
which  are  included  m  Tr^insco's  Rate 
Schedules  LSS  and  S-2.  respectively. 

Transco  states  fhat  us  a  result  of  the 
S'lpulation  dnd  Aijretfripnt  m  DorJief 
No.  RP87-78.  dppn-fved  by  Commission 
Order  dated  )une  23,  1988.  Penn-York 
modified  its  SS~1  storage  rate  design 
and  revised  its  rates  effective  [anuary  1. 
]98fl  In  addition,  on  June  1. 198a  F^nn- 
Vctrk  revised  its  SS-1  rates  to  reflect  a 
chdnge  in  customer  service  levels 
pursuant  to  the  Agreement  and  the 
Commission  Order  dated  May  16.  19dfl 
in  Docket  No.  CP  88-258.  Transco's 
prop<^)sed  tariff  sheets  track  these 
thanges  m  its  Rale  Schedule  LSS  rates 
effective  [anuary  1. 1968  and  [une  1. 
1988. 

Transco  states  that  TETCO  filed  in 
Docket  TQ88-2-17  its  PGA  which 
included  an  electric  power  adjustment 
effective  Ausrjst  1, 1988.  Included 
t.herem  was  a  decrease  in  TETCO' s 
J'-mand  charge  under  Rate  Schedule  X- 
::a  which  service  ia  utihzed  by  Transco 
'.!>  render  service  under  Rate  Schedule 
S-Z  Transco's  proposed  tariff  sheft 
ef'>riive  August  1,  1968  reflects  the 
resulting  rale  reduction  in  tts  Rate 
Schedule  S-2  demand  charges. 

Transco  stales  that  also  filed  are 
r-:A.sed  tanff  sheets  proposed  to  be 
effective  February  1.  1988.  April  22.  1988 
and  May  1.  1988.  Such  sheets 
incorporate  the  revised  Rate  Schedule 
LSS  rates  filed  herein  to  be  effective 
January  1,  1988  into  larifT  sheets  which 
have  been  accepted  and  made  effective 
by  the  Commission  subsequent  to 
January  1. 1986. 

Transco  states  that  copies  of  the  fUiog 
are  being  mailed  to  each  of  its 
customers  and  interested  State 
Commissions- 

.Any  person  desinng  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20428.  in  accordance  wnth  5  3&5.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  duch  motions  or 
protests  should  be  filed  on  or  before 
Sept.  12, 1988.  Protest.9  will  be 
considered  by  the  Commission  in 
(jpterminina  the  appropnaie  action  to  be 
tdken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
m'J^t  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  CaalMn. 

Acting  Secretory 

(FR  Doc.  88-20381  Filed  9-7-88;  8:45  ami 
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iProlTCt  No.  2785-0051 

Wolverine  Power  Corp.;  Disposing  of 
Pleading 

Si'ptember  1.  VS» 

On  |uly  B.  1968,  the  City  of  Midland. 
Michigan,  appealed  staff  action  * 
denying  its  late  motion  to  intervene  and 
for  extension  of  time  in  which  to  file  an 
appeal  of  the  December  1. 1987  order 
issuing  a  license  to  Wolverine  Power 
Corporation  IWolverine)  for  the  Sanford 
Water  Project  No  2785.*  The  order 
requires  a  chanKe  in  the  operation  of  the 
pro}ect  from  a  peaking  to  a  nin-of-the- 
river  mode  of  operHtion  Wolverine  also 
filed  an  appeal  of  the  license  order  on 
the  issue  of  change  in  operation-  The 
Commission  h^js  striyed  those  portions 
of  the  license  order  f>ertBining  to  the 
change  in  operation  pending  action  on 
Wolvenne  s  appeal. 

Midland  contends  on  appeal  that  it 
did  not  receive  written  notice  of  the 
application  from  the  C^mmmaiuo.  as 
required  by  section  Me]  of  the  Federal 
Power  Act'(FPA).  16U  SC  797(e^* 
Revnew  of  Commission  records  indicates 
that  Midland  and  certain  other 
municipalities  were  not  provided  with 
the  written  notice  required  by  secUua 
4(e)  of  the  FPA.  Accordingly,  by  letter 
dated  September  1. 1986.  Midland  and 
the  other  municipalities  were  provided 
with  a  copy  of  the  original  public  notice 
issued  regarding  the  application  for 
Project  No.  27S5  and  given  60  days  in 
which  to  respond  to  the  notice,  including 
filing  motions  to  intervene. 

Given  the  armustances  of  this  case, 
the  30-day  limit  on  the  filing  of  appeals  '* 
should  be  waived.  Midland  Is  therefore 
granted  an  extension  until  the  expiration 
of  the  60-day  period  specified  in  the 
letter  transmitting  the  notice  to  it  in 
which  to  file  an  appeal  of  the  Deceml>er 
1. 1987  order  issuing  a  license  to 
Wolverine  for  Project  No.  2785-  \n  light 


*  Notice  Oeaying  Liter  iMemntiuns  and 
Elxtctuiona  of  Tuuv.  )uni>  0. 1968  tunrtfporltHt). 

*  Wotvfrrrnr  Po¥rvr  tympany  11  FEBC^nilSZ 

[I9fr).  Tb«  pnjiec!  is  located  on  ihe  TMlab«wa»ce 
River  10  MidUod  CoudIy.  Michigan. 

*  Thif  (tection  prnvidex  thi(  nollc«  of  «  licrnM 
application  ir  to  he  provid«<l.  In  wnitmg.  to  Miy  atak 
or  oiunlupalily  ljk<iy  lo  b«  latarBalvd  m  or  oITmIwI 
by  tuch  ippliciilion. 

*  ie  CFR  sas-iwzib)  wmn. 


of  the  above.  Midlands  July  8. 1988 

appeal  is  moot  and  is  dismissed. 

Loi<  D.  QrtbeU, 

AcUngSt^t.rstary. 

[FR  Doc.  Be-20382  FUed  9-7-88;  8.45  am] 

BlUiHC  COOC  <717-Ot-ll 

Offtce  of  Hearings  and  Appeals 

Extension  of  Filing  tMsdtltw  In  Spe^^ 
Refund  Proceeding  No.  HEF-0591 

AQENCV:  Office  of  Hearings  and 
Appeals.  DOF.. 

ACTION:  Notice  of  extension  of  time  for 
filing  applications  for  refund  in  special 
refund  proceeding  HEF-0591. 

SUtMlARY:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
hereby  officially  extends  the  deadline 
for  Applications  for  Refund  from  the 
escrow  account  established  pursuant  to 
a  consent  order  entered  into  between 
the  DOE  and  the  Atlantic  Richfield 
Company  (ARCO).  Specia/  Refund 
Proceeding  No.  HEF-059J.  The  previous 
deadline  was  August  31,  1988.  The  new 
deadline  is  May  1. 1989 
FOR  FURTHCA  HMKIRMATION  CONTACT: 
Mr.  Matthew  Paul,  Office  uf  Hearings 
and  Appeals.  Department  of  Fjwrgy. 
1000  Independence  Avenue.  SW.. 
Washington.  DC  205H3,  (302)  566-3054. 
supm^MEnrTAJtY  infommation:  C:>n 
January  2a  1988.  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Knergy  IDOF)  issued  an  Order 
Impiementing  Special  Refund 
Proceedings.  Case  No.  HEF-0591.  m 
order  lo  distribute  the  mnmes  in  the 
escrow  account  established  in 
accordance  with  the  terms  of  a  Consent 
Order  entered  into  by  the  DOE  and  the 
Atlantic  Richfield  Company  (ARCOJ. 
See  AtlunUc  Richfield  Co.,  17  DOE 
^85.069  (19861.  53  FR  3254  (February  4. 
1988).  Pursuant  to  that  Order,  all 
Applications  for  Refund  in  the  ARCO 
proceeding  had  to  be  filed  no  later  ih<ia 
August  31. 1988.  That  dale  is  hereby 
extended  to  May  1. 1989.  Therefore,  all 
Applications  for  Refund  from  the  ARCO 
Con.sent  Order  fund  must  be  poslirariccd 
by  May  1.1989 

Dated:  August  3^.  igiM. 
Gvorge  B.  Bmnsy. 

Director.  Office  of  Hearings  and  Appeals. 
fFR  Doc.  88-20425  Filed  9-7-8B,  8;45  am| 
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Implementation  of  Sp«ciai  nefund 

Procedures 

AOENCY:  Office  of  Hearings  and 
Appeals.  E)OE. 
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action:  Notice  of  proposed 
implementation  of  special  refund 

procedures. 

summary:  The  Office  of  Hearings  and 

Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
disbursing  to  adversely  affected  parties 
Si. 500.000  (plus  accrued  interest) 
obtained  by  the  DOE  under  the  terms  of 
a  consent  order  entered  into  with 
Carlson  Companies.  Inc.  and  Ferrell 
Companies.  Inc..  owners  of  Indian  Wells 
Oil  Company.  The  funds  are  being  held 
in  escrow  following  the  settlement  of 
claims  and  disputes  arising  from  an 
Economic  Regulatory  Administration 
audit  of  Indian  Wells'  records.  Indian 
Wells  was  a  refiner  and  natural  gas 
processor  and  engaged  in  the  extraction, 
fractionation  and  sale  of  natural  gas 
liquids  and  natual  gas  liquid  products. 
DATE  AND  ADDRESS:  Comments  must  be 
filed  on  or  before  October  11, 1988,  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals.  Department  of 
Energy.  1000  independence  Avenue, 
SW..  Washington.  DC  20585.  All 
comments  should  display  a  reference  to 
case  number  KKF-OWS- 
FOR  FURTHER  INFORMATION  CONTACT! 
Richard  W.  Dugnn,  Associate  Director 
or  Laurie  Breslin.  Staff  Analyst,  Office 
of  Hearings  and  Appeals.  Department  of 
Energy.  1000  Independence  Avenue, 
SW..  Washington.  DC  20585.  (202)  586- 
2800  (Dugan),  (202)  586-4921  (Breslin). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy.  10  CFR 
205.2e2fb),  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  and  Order  tentatively 
establishes  procedures  to  distribute  to 
eligible  claimants  $1,500,000.  plus 
accrued  interest,  obtained  by  the  DOE 
under  the  terms  of  a  consent  order 
entered  into  with  Carlson  Companies. 
Inc.  (Carlson)  and  Ferrel!  Companies, 
Inc.  (Ferrell)  on  November  30,  1987.  The 
funds  were  paid  by  Carlson  and  Ferrell 
to  settle  all  claims  and  disputes  between 
Carlson,  Ferrell  and  the  DOE  regarding 
the  manner  in  which  Indian  Weils  Oil 
Company,  a  refiner  and  natural  gas 
processor  applied  the  federal  price 
regulations  with  respect  to  its  sales  of 
natural  gas  Uquids  (NGLs)  and  natural 
gas  liquid  products  (NCLPs)  during  the 
period  September  1. 1973  through 
January  31. 1976  (consent  order  period). 
The  DOE  has  tentatively  determined 
that  the  con.ient  order  funds  should  be 
distributed  to  Identifiable  purchasers  of 
Indian  Wells  that  purchased  NCLS  and 


.NGLPs  during  the  cor  sent  order  period. 
However,  Applications  for  Refund 
should  not  be  filed  at  this  time. 
Appropnate  public  notice  will  be 
provided  prior  to  the  acceptance  of 
claims. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures- 
Commenting  parties  are  requested  to 
provide  two  copies  of  their  submissions. 
Comments  should  be  submitted  by 
Octoer  11. 1988,  and  should  be  sent  to 
the  address  set  forth  at  the  beginning  of 
this  notice.  All  comments  received  in 
this  proceeding  will  be  available  for 
pubhc  inspection  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals.  Room  lE-234. 1000 
Indeptmdence  Avenue.  SW. 
Washington.  DC  between  the  hours  of 
1:00  and  5:00  p.m..  Monday  through 
Friday,  except  federal  holidays. 

Dated:  September  1. 1988. 
Goorse  B.  Bntznay, 

D)rcct*)r,  Office  ofHewiogs  and  Appeals. 

Proposed  Dedslon  and  Order 
Implementation  of  Special  Refund 
Procedures 

Nome  of  Firm:  Indian  Wells  Oil 
Company. 

Date  of  Filing:  February  12, 1988. 

Case  Number  KEF-0103. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  fDOE).  the 
Economic  Regulatory  Administration 
(ERA)  of  the  DOE  m*ay  request  that  the 
Office  of  Hearings  and  Appeals  (OMA) 
formulate  and  implement  special 
procedures  for  making  refunds  lo 
remedy  the  effects  of  alleged  violations 
of  the  DOE  regulations.  See  10  CFR  Part 
205.  Subpart  V.  On  Febniary  12. 1988. 
the  ERA  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  in  connection  with  a 
Consent  Order  entered  into  by  the  DOE 
and  Carlson  Companies.  Inc.  (Carlson) 
aAd  Ferrell  Companies.  Inc.  (Ferrell). 
owners  of  Indian  Wells  Oil  Company 
(Indian  Wells). 

I.  Background 

Indian  Wells  was  a  "refiner"  (as 
defined  in  6  CFR  150352  and  10  CFR 
212.31]  and  "natural  gas  processor"  {as 
defmed  in  10  CFR  212.162)  and  its  sales 
were  subject  to  DOE  price  regulations. 
During  the  period  covered  by  the 
Consent  Order.  Indian  Wells  engaged  in 
the  extraction,  fractionation  and  sale  of 
natural  gas  Uquids  fNGLs)  and  natural 
gas  liquid  products  (NGLPs).  An  ERA 
audit  of  Indian  Wells*  records  revealed 
possible  violations  of  the  M3ndator>' 
Petroleum  Price  Regulations.  10  CFR 
Part  212.  Subparts  E  and  K,  in  specified 


transactions  during  the  period  from 
September  1, 1973  through  September  1. 
1976  (the  audit  period).'  Consequently, 
the  ERA  issued  a  Proposed  Remedial 
Order  (PRO)  to  Indian  Wells  on  ] une  4. 
1982.  alleging  priang  violations  in  the 
sale  of  natural  gas  liquids  and  natural 
gas  bquid  products  (pmpane,  butane, 
and  natural  gasoline)  dunng  the  audit 
period.  After  considenng  and  rejecting 
the  firm's  objections  to  the  PRO.  the 
DOE  issued  a  final  Remedial  Order  on 
December  3.  1986.  Indian  Wells  Oil  Co., 
15  DOE  \  63.010  (1986).  In  order  to  settle 
all  claims  and  disputes  between 
Carlson.  Ferrell.  Indian  Wells,  and  the 
DOE  regarding  the  firm's  compliance 
with  the  Mandatory  Petroleum  Price  and 
Allocation  Regulations  during  the  period 
September  1. 1973  through  fanuary  31. 
1976  (the  consent  order  period).* 
Carlson  and  Ferrell  and  the  DOE 
entered  into  a  Consent  Order  on 
November  30.  1987.  The  Consent  Order 
refers  to  the  ERA'S  allegations  of 
regulatory  violations.  It  also  Includes 
Carison's  and  FerreU's  denials  that  any 
such  violations  occurred  or  that  Carlson 
or  Ferrell  were  responsible  for  the 
activities  of  Indian  Wells, 

Under  the  terms  of  the  Consent  Order. 
Carlson  and  Ferrell  were  each  required 
to  deposit  $750,000  into  an  interest- 
bearing  escrow  account  maintained  by 
the  Department  of  the  Treasury  for 
ultimate  distribution  by  the  DOE.  The 
coneent  order  monies  tSl. 500.000)  were 
paid  in  full  on  December  30. 1987.  and 
deposited  into  a  subaccount  in  the  name 
of  Indian  Wells  Oil  Company.  As  of  July 
31, 1988,  the  Indian  Wells  consent  order 
fund  has  earned  $56,013.06  in  interest 
This  Decision  concerns  the  distribution 
of  the  funds  in  the  Indian  Wells  escrow 
account. 

U.  Jurisdictioo 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  by  wMch  the 
Office  of  Hearings  and  Appeals  may 
formulate  and  implement  a  plan  of 
distribution  for  funds  received  as  a 
result  of  an  enforcement  proceeding.  10 
CFR  Part  205.  Subpart  V.  It  is  DOE 
policy  to  use  the  Subpart  V  process  to 
distribute  such  funds.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  the  Office  of  Hearings  and 
Appeals  to  fashion  procedures  to 


■  Theft  alleged  vioUiUoos  were  commtted  by 
Indian  WeU«  Opcmluag  Cxmputy  (iWOPCOl  «iui 
kiilhol  Petruleum.  lac  \K»ihol]  [the  (omer  owner  of 
IWOPCOJ.  tile  pcedecesson-io-uueresi  vf  loilun 
Welb. 

■  The  CofiKni  Order  period  is  iborler  than  the 
BiKlil  penod  tince  the  overcharge*  BUejied  by  the 
ERA  occurred  durmji  the  September  1973  ttir>:jucfc 
lanuary  1978  period  oniy. 
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distribute  refunds  obtained  as  part  of 
settlement  agreements,  see  Office  of 
Enforcement.  9  DOE  %  82,553  (1982); 
0&:ce  of  Enforcement.  9  DOE  ^  82.508 
(1981):  Office  of  Enforcement.  B  DOE 
II  82.597  (1981}.  After  reviewing  the 
rernrd  m  the  present  case,  we  have 
concluded  thai  a  Subpart  V  proceeding 
is  an  appropriate  mechdnism  for 
distributing  the  settlement  fund.  We 
therefore  propose  to  grant  the  ERA's 
petition  and  assume  lunsdiction  over 
distribution  of  the  fund. 

III.  Proposed  Refund  Procedures 

Our  expenence  with  Subpart  V  cases 
leads  us  to  believe  ihdt  the  distribution 
of  refunds  in  this  proceeding  should  take 
place  in  two  stages  In  the  first  stage,  we 
will  provide  refunds  to  identifiable 
purchasers  of  Indian  Weils  products 
who  have  been  injured  by  Indian  Wells' 
pricing  practices.  Any  funds  remaining 
after  all  mentorious  first-stage  claims 
have  been  patd  will  be  distributed  in 
accordance  with  the  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  of  1988.  15  U.S.CA.  4501-4507. 
reprinted  in  Fed.  Energy  Cuidelines 
%  11.703. 

,4.  Refund  Claimants 

Insofar  as  possible,  the  settlement 
amount  of  $1,500,000  plus  accrued 
interest  will  be  distmbted  to  those 
Indian  Wells  customers  who  were 
injured  by  Indian  Wells'  pricing 
practices  during  the  penod  September  1. 
1973  through  January  31.  1976.  A  list  of 
the  firm's  customers  during  the  audit 
period,  together  with  a  schedule  of  the 
amounts  they  were  allegedly 
overcharged,  was  attached  to  the  June  4. 
1982  PRO.  The  customers  on  that  list, 
whose  names  are  set  forth  in  the 
Appendix  to  this  Proposed  Decision  and 
Order,  all  purchased  directly  from 
Indian  Wells  during  the  consent  order 
period  and  are  potential  refund 
claimants  from  whom  we  propose  to 
accept  refund  applications.*  We  propose 


'  Doiii  FeneU  and  Propoie  loduslns)  loc  (PU). 
one  of  the  tiidiaa  Wells  cuttonMn  on  the  lUl,  are 

wholly-owned  aubvidtariea  ot  Perrell  Companies. 
lnc--Kansas  (FeTTell-KanHs).  Accordingly.  If  PII 
wen;  to  receive  a  refund,  tbe  funds  would  ^o  to 
r?rrell's  corporate  parent  This  would  effvctively 
rtftum  to  Ferrelt  aod  lames  T  KerrelL  wiio  owns  «o 
ppr  cent  of  Ferrell-KaiMsa.  funds  that  Ferretl  paid  'n 
Jhe  DOE  m  ord^r  to  settle  the  enforct-meol 
proreeding  arising  out  of  [nditin  Walls'  ailejted 
viuiations  of  the  [K)E  re^ulntions.  This  result  la 
r.leariy  tmreasondbie  And  does  not  cooipori  with  the 
9o»i  of  Subpun  V  refund  proceedings,  which  is  to 
provide  restuuiion  to  injured  persona.  10  CFH 
205  2ao.  Accordinj^y  we  propose  that  PII  not  t>e 
eligible  ro  r^ceiv«  a  refund  in  this  proceeding.  Sm. 
^  .(,,  S4araL*ion  Petroleum  Co  /EMRO  Propane  Co.. 
15  DOE  1  8S.288  \l9tr).  Wamn  Holding  co./Puntan 
Oil  Co.  13  DOE  t  as,  J37  [  1985):  Baysidf  Fml  Oil 
Depot  Corp .  U  DOE  )  85,139  at  a8.3»l-S2  (1985). 


to  accept  refund  applications  both  from 
the  firms  listed  in  the  Appendix  and 
from  any  of  their  customers  that  made 
indirect  purchases  of  Indian  Wells  NGLs 
and  NGLPb  during  the  consent  order 
period. 

1.  Showing  of  Injury 

As  an  initial  matter,  each  claimant 
will  be  required  to  document  that  it 
purchased  Indian  Wells'  MGLs  and 
NGLPs  on  a  regular  basis  during  the 
consent  order  penod.  We  propose  to 
require  a  reseller  applicant  (including 
retailers  and  refiners)  to  show  that  at 
the  time  it  purchased  Indian  Wells' 
products,  market  conditions  would  not 
permit  it  to  increase  its  pnces  to  pass 
through  to  Its  customers  the  additional 
cost  associated  with  the  overcharges. 
See  Nationai  HeUum  Corp./At/ontic 
Richfield  Co..  11  DOE  |  85.257  (1964). 
affd  sub  nom.  Atlantic  Richfield  Co.  v 
DOE.  618  F.  Supp.  1199  (D  Del.  1985); 
Palo  Ptnto  Oil  a  Gos/GulfOil  Corp..  10 
DOE  1  85.049  (1983).  In  order  to 
demonstrate  that  it  did  not  subsequently 
recover  the  increased  costs  associated 
with  Indian  Wells'  alleged  overcharges 
by  raising  its  prices,  a  reseller  will  also 
have  to  show  that  it  had  a  bank  of 
unrecovered  increased  costs.  We  realize 
that  some  applicants  may  be  unable  tu 
provide  actual  cost  bank  records  for  the 
consent  order  period.  We  therefore  are 
willing  to  accept  information 
estabhshing  with  reasonable  likelihood 
that  a  claimant  had  banks.  Semtnole 
Refining  Inc..  12  DOE  \  85.188  (1985): 
Bayou  State  Oil  Corp..  12  DOE  H  85.197 
(1965).  The  maintenace  of  a  bank  does 
not,  however,  automatically  establish 
injury.  See  Tenneco  Oil  Co. /Chevron 
U.S.A..  Inc..  10  DOE  %  85.014  (1982). 

2.  Small  Claims  Presumption 

We  also  propose  to  adopt  the  small 
claims  presumption  of  injury  that  has 
been  used  in  many  previous  special 
refund  cases.  We  recognize  that  making 
a  detailed  showing  of  injury  may  be  too 
complicated  and  burdensome  for  some 
resellers.  For  example,  such  firms  may 
have  limited  accounting  and  data- 
retrieval  capabilities  and  therefore  may 
be  unable  to  produce  the  records 
necessary  to  prove  either  the  existence 
of  banks  of  unrecovered  costs,  or  that 
they  did  not  pass  the  alleged 
overchanges  on  to  their  own  customers. 
We  also  are  concerned  that  the  cost  to 
the  applicant  and  to  the  government  of 
compiling  and  analyzing  information 
su^cient  to  make  a  detailed  showing  of 


injury  not  exceed  the  amount  of  the 
refund.  See  e.>?..  Marion  Corp..  12  DOE 
H  85.014  (1984}  [Marion].  We  propose  to 
adopt  such  a  procedure  in  this  case. 
Therefore,  we  propose  that  any  reseller 
applicant  who  wishes  to  limit  its  refund 
claim  to  $5,000  or  less,  need  document 
only  its  purchase  volumes  rather  than 
make  a  detailed  showing  of  injury  in 
order  to  be  eligible  to  receive  a  refund. 

3.  End-Users 

As  in  many  other  refund  proceedings. 
we  are  making  a  Rnding  that  end-u^ers 
or  ultimate  consumers  whose  business  i.t 
unrelated  to  the  petroleum  indu.stry 
were  injured  by  the  alleged  overcharges 
covered  by  the  Indian  Wells  settlement 
agreement.  Unlike  regulated  firms  m  the 
petroleum  industry,  members  of  this 
group  were  generally  not  subject  to  price 
controls  during  the  audit  period,  end 
were  not  required  to  keep  records  which 
justified  selling  price  increases  by 
reference  to  cost  increases.  See.  Marion 
Corporation.  12  DOE  1  85.014  (1984)  at 
88.030;  Thornton  Oil  Corp..  12  DOE 
t  85.112  (1984).  We  therefore  propose 
that  end-users  of  Indian  Wells  products 
need  document  only  their  purchase 
volumes  to  make  a  su^icient  showing 
that  they  were  injured  by  the  alleged 
overcharges.* 

4.  Indirect  Purchasers 

We  propose  that  firms  which  made 
indirect  purchases  of  Indian  Wells  NGLs 
and  NGLPs  during  the  consent  order 
penod  from  any  of  the  firms  listed  m  the 
Appendix  may  also  apply  for  refunds.  If 
an  applicant  did  not  purchase  directly 
from  Indian  WeUs  but  believes  that 
products  it  purchased  from  one  of  the 
firms  listed  in  the  Appendix  originated 
with  Indian  Wells,  the  applicant  must 
establish  its  basis  for  that  belief  and 
identify  the  reseller  from  whom  the 
products  were  purchased.  Indirect 
purchasers  who  either  fall  within  a  class 
of  applicant  whose  injury  Is  presumed, 
or  who  can  prove  injury,  may  be  eligible 


However,  custonien  of  PU  wlio  mad*  Indireci 
purdiasea  of  Indian  Wells  NCU  and  NGLPs 
through  PII  during  th«  consent  order  penod  niiiy 
apply  for  refunds. 


'  Orwr  of  the  idpiilified  rimis.  Fsmiland  Industries. 
Is  a  ctMjp^rnlive  da»<xlalion  whose  profit!  are 
dislnbuti*d  to  lis  custofners  by  fnvant  of  "petromigtf 
dividvnd*  "  Thus,  tfithciutth  Farmland  tnduslnei  l« 
also  a  reaciier  its  AppJlcalion  will  be  trvaled  as  <in 
and-usera  appliralton  wllh  mpect  to  sales  to  lis 
memben  In  addition  to  submitting  documenlauoo 
of  Its  purchase  volumes  and  sprrifying  what  ptirtion 
of  lhos«  vulumea  was  resold  to  ils  members. 
Farmland  lndustn«!B  must  c^frtify  that  11  will  pass 
iny  refund  received  throuj^  to  Its  membar- 
cuBlomera  and  provide  ui  with  a  full  explanaUon  of 
how  It  plans  tu  accomplish  the  rvslilutlun.  The  firm 
must  also  certify  thai  it  will  notify  its  membership 
group  of  Its  receipt  of  the  refund.  With  respect  to 
sales  to  nan-memt>ers.  Farmland  Industries  will  l>e 
treated  in  the  same  manner  as  tales  by  other 
reteUers,  See  Mamthoa  Petmltfum  Co..  U  DOE 
\  BS.2a9  (1088). 
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for  a  refund  if  the  reseller  of  Indian 
Wells'  products  passed  through  Indian 
Wells'  alleged  overcharges  to  its  own 
customers.^  See  Dorchester  Gas  Corp. 
14  DOE  f  85.240  at  88.451-52  (1986). 

5.  Spot  Purchasers. 

We  also  are  adopting  the  rebuttable 
presumption  thai  a  refiner,  reseller,  or 
retailer  who  made  only  spot  purchases 
from  Indian  Wells  did  not  suffer  injury 
as  a  result  of  those  purchases." 
Accordingly,  a  spot  purchaser  claimanl 
must  submit  specific  and  detailed 
evidence  to  rebut  the  spot  purchaser 
presumption  and  to  establish  the  extent 
to  which  it  was  injured  as  a  result  of  its 
spot  purchases  from  Indian  Wells.  In 
prior  proceedings  we  have  stated  that 
refunds  will  be  approved  for  spot 
purchasers  who  demonstrate  that  li) 
They  made  the  spot  purchases  for  the 
purpose  of  ensuring  a  supply  for  their 
base  period  customers  rather  than  in 
anticipation  of  financial  advantage  as  a 
result  of  those  purchase*,  and  (ii)  they 
were  forced  by  market  condibons  to 
resell  the  product  at  a  loss  thai  they  did 
not  subsequently  recoup.  See  Quaker 
State  Oil  Refining  Corp. /Certified 
Gasoline  Co^  14  DOE  |  85,465  (1986). 

B.  CaicaioUoD  of  Refund  Amount 

As  indicated  above,  the  schedule  of 
Indian  Wells'  customers  attached  to  the 
June  4. 13(12  PRO  Usts  the  firm's 
purchasers  during  the  audit  period  and 
the  amount  by  which  each  was  allegedly 
overcharged.  We  propose  to  use  this 
information  in  order  to  calculate  each 
identified  customer's  potential  refund. 
Since  the  settlement  amount  differs  from 
the  total  overcharge  amount  alleged  in 
the  PRO.  we  have  multiplied  each 
customers'  percentage  of  the  tola! 
alleged  overcharge  amount  by  the 
settlement  amount.  The  potential  refund 
amounts  derived  from  these  calculations 
are  set  forth  in  the  Appendix  to  thus 
Decision.  In  addition,  successful 
applicants  will  receive  a  pro  rata  share 
of  the  interest  which  has  accrued  since 
the  deposit  of  tbe  funds  into  the  escrow 
account. 


IV.  CoDclusioo 

Refund  applications  in  this  proceeding 
should  not  be  filed  until  issuance  ol  a 
final  Decision  and  Order.  Detailed 
procedures  for  filing  applications  wiU  be 
provided  in  that  final  Decision.  Before 
distributing  any  of  tbe  Indian  Wells 
con.ient  order  fund,  we  intend  to 
publicize  the  dislnbuiion  process  and  to 
provide  an  opportunity  for  any  affected 
party  to  fUe  a  claim-  In  addition  to 
publishing  copies  of  the  proposed  and 
final  decisions  tn  the  Federal  Register. 
we  will  provide  copies  to  the  Indian 
Welhi  customers  whose  natnes  are  listed 
in  the  Appendix. 

It  Is  Therefore  Ordered  ThoL 

The  refund  amount  remitted  to  the 
Department  of  Kneney  by  Carlson 
Companies.  Inc  and  Ferrell  Companies. 
Inc.  owners  of  Indian  Wells  Oil 
Company  pursuant  to  the  Consent  Order 
executed  on  November  30. 1987,  will  be 
distributed  in  accordance  with  the 
foregoing  decision. 

APPENDIX 


*  An  Indirw:!  punJiaser  will  receive  a  pro  rata 
■har«  of  the  direct  purchaser's  polential  refund 
iimouoi  after  Ihe  dedacnon  of  any  refond  (mmled  to 
the  direct  purchaser 

*  As  we  have  previously  slated,  spot  purchasers 
tend  10  have  constdvrable  discretion  as  to  thr  ttming 
of  purchase*  and  the  nuirktft  in  which  to  make 
purchases  aod  thpr-^or*  would  not  have  ma'le  spol 
mariel  purchases  from  a  (trr.  at  incrcafted  pnccs 
unless  they  were  at>if  lo  pass  through  the  full 
amount  of  Ihe  firm's  sethng  pnoe  lo  Iheir  awn 
cuatomers  S^  Office  of  Emfanxa»ent  tOO^ 

t  R2.MP  at  a5JB»-«7  (1981). 


Identified  purchasers                        fei%f»« 

St  4  165 

160  157 

5.010 

63  922 

24.181 

63.se6 

947  3S0 

1,500.000 

'See  lootnow  3  in  text 
IFK  Doc  88-2M28  Hied  9-7-86: 8:45  am) 

BILiJNG  COM  «49(M)I-W 


ENVIRONMENTAL  PROTECTION 
AGENCY 


National  Drinking  Water  Advisory 
Council;  Open  Meeting 

Under  section  10(al(2l  of  Pub.  L  92- 
423.  "The  Federal  Advisory  Committee 
Act, "  notice  is  hereby  given  that  a 
meeting  of  the  National  Drinking  Water 
Advisory  Council  established  under  the 
Srtfe  Drinking  Water  Act.  as  amended 
(42  aS.C.  300f  et  seif  \.  will  be  held  on 
September  23.  I*i8  from  1;(M)  p.m.  until 
3r00  p.m  in  Room  *?  13.  Conference 
Center.  U.S.  Fjivironmenta!  Protection 
Agency  (Ei'A)  Headquarters.  401  M 
Street  SW.,  Washington.  DC.  Council 
members  will  l>e  participating  by 
Conference  Call 


Tbe  purpose  of  the  meeting  is  to 
prepare  recommendations  for  the 
Administrator  of  ETA  on  the  Agency's 
Proposed  Primdr>'  F.nforcement 
Responsibility  Heguldtion  publifihed  in 
the  August  2. 1988.  Federal  Register  and 
the  Proposed  Drinking  Water 
Regulations;  Maximum  Contaminant 
Level  GoaU  and  Nalionbl  Pruoary 
Drinking  Waler  Rt'Raldtions  for  Lead 
end  Copper  published  in  the  August  IS. 
1988.  Federal  Register. 
(Note:  Public  Heanngs  are  scheduled  on  the 
Proposed  Drinking  Vvaier  RegulaUoiu  for 
Lead  and  Copper  Rule  on  September  28  and 
29. 1988  in  Wdshtngion,  DC:  Ociober  3  and  4. 
198H  in  Chicago.  lU  and  October  6  and  7. 1988 
in  Seattle,  WA,  See  August  18  Notice  for 
further  details  ) 

This  meeting  will  be  open  to  the 
public.  The  Council  encourages  the 
hearing  of  outside  statements  and  will 
allocate  the  first  hour  of  their  conference 
call  for  this  purpose.  Oral  statements 
will  be  limited  to  five  minutes  and  it  is 
preferred  that  only  one  person  present 
the  statement.  Any  outside  parties 
interested  in  presenting  an  oral 
statement  should  petition  the  Council  by 
telephone  at  (202)  3«2-22a3  before 
September  19. 1388. 

Any  person  who  wishes  to  file  a 
written  statement  can  do  so  before  or 
after  a  Councnl  meeting.  Accepted 
written  statements  will  be  recognized  at 
the  Council  meeting  and  will  become 
part  of  the  permanent  meeting  record. 

Any  member  of  the  pubbc  thai  would 
like  to  attend  the  Council  meeting. 
present  an  or&I  statement,  or  submit  a 
written  statement,  should  contact  Ms. 
Chariene  Shaw.  Executive  Secretary 
National  Drinking  Water  Advisory 
Council,  Office  of  Dnnkins  Water  (WH- 
5501.  401  M  Street.  SW  .  Washington.  DC 
20460. 

The  telephone  number  is  Area  Code 
(202) 382-22B5. 

Dated:  Sepletnber  2.  lyefl- 
lamm  M.  Conlon, 

Acting  Assistant  Administrator  *or  Water 
jFR  Uoc  (»-204M  Piled  9-7-88.  8:45  am) 

BIUJW:  CODE  6560-50-« 


FEDERAL  HOME  LOAN  BANK  BOARD 

American  Banc  Savings  Association, 
Dallas  TX;  Appointment  of  Receiver 

Notice  IS  hereby  given  ihai  pursuant 
to  tbe  authority  contained  in  section 
406(c)(1)(B)  of  the  National  Housing  Act. 
as  amended.  12U.S.C.  1729(c)(1)(B) 
(1982).  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
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American  Banc  Savings  Association. 
Dallas.  Texas  on  August  IB,  1988. 

Dated.  September  1.  1988. 
)abn  P.  Ghizzonl, 
Assi^:a/it  Secretary. 

(f"R  Doc.  88-20433  Filed  9-7-88;  8:45  am) 
BILLfNG  CODE  S7M-01-4I 


Commerce  Federal  Savings  and  Loan 
Association,  Commerce,  TX; 
Appointment  of  Receiver 

\i.t;(>i  ivj  hereby  given  that  pursuant 
:.)  ;he  duthori!y  contained  in  section 
';  ..:ii6)[A)  of  the  Home  Owners'  Loan 
Act  of  1933,  12  b'.S.C.  1464(dl(6)(A) 
(19821.  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savmgs  and  Loan  insurance 
Corporation  as  sole  receiver  for 
Commerce  Federal  Savings  and  Loan 
.Assncidtion.  Commerce.  Texas  on 
.\ug'jst  18.  1968. 

|oiin  F.  Gfaizzoni. 

Assisianl  Secretary. 

[FR  Doc.  88-20434  Filed  9-7-88:  8:45  am) 

BILUNQ  COOC  «72O-0t-« 


Commerce  Federal  Savings  Bank. 
Knoxville,  TN;  Appointment  of 
Receiver 

N'otice  IS  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5id||6)(A]  of  the  Home  Owners'  Loan 
Act  of  1933,  as  amended.  12  U.S.C. 
1464(d}f6jlA|  (1982).  the  Federal  Home 
Loa.T  Bank  Board  duly  appointed  the 
Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
Commerce  Federal  Savings  Bank. 
Knoxville.  Tennessee,  on  August  19. 
1988. 

Drtled;  S*.pternber  2.  1988- 

By  the  Federal  Mome  Loan  Bank  Board. 
|obn  F.  Ghizzoai. 
Assislant  S^crvtary. 

\yR  Doc.  88-20435  Filed  9-7-&8.  8:45  am] 
EMLUNG  COOC  a7XM)1-ll 


Federated  Savings  and  Loan 
Association,  Brady,  TX;  Appointment 
of  Receiver 

Notice  IS  hereby  given  thai,  pursuant 
'u  the  authority  contained  in  section 
406(c||l](B)(i)(I)  of  the  National  Housing 
Act.  as  amended.  12  U  S  C. 
1729|c)|lJ(B](il(I)  (1982),  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
Commerce  Federal  Savings  and  Loan 


Association.  Brady.  Texas  on  August  19, 
1988. 

Dated:  September  2. 1968. 

By  the  Federal  Itome  Loan  Bank  Board. 
Jobn  P.  Ghizzoni. 
Assislaut  Secretary. 
[FR  Doc.  88-20436  Filed  9-7-88;  8:45  am) 
BIUJMG  CODE  tTZO-Oi-H 


First  city  Savings  Association.  Irving, 
TX;  Appointment  of  Receiver 

Notice  is  hereby  given  thai  pursuant 
to  the  authority  contained  in  section 
406(c)[l}(B)(i)(I)  of  the  National  Housing 
Act.  as  amended.  12  U.S.C. 
1729(cl(l)(B){i)(I)  (1982).  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  First 
City  Savings  Association.  Irving.  Texas, 
on  August  19. 1988. 

Dated:  September  2,  198a 

By  the  Federal  Home  Loan  Bank  Board. 
|ohn  F.  Ghizzoni, 
Assistant  Secretary. 
[FR  Doc.  88-20437  Filed  9-7-88:  8:45  am| 
BIUJMO  COOC  f  r»-oi-M 


Gtadewater  Federal  Savings  and  Loan 
Association,  Gladewater.  TX; 
Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authonty  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act  of  1933,  12  use.  1464(d)(6)(A) 
(1982).  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
Gladewater  Federal  Savings  and  Loan 
Association.  Gladewater.  Texas  on 
August  18. 1988. 

Dated:  September  1, 1988. 
lohn  F.  Ghizzoai. 
Assistant  Secretory. 
[VV.  Doc.  88-20438  Filed  *-7-«B:  8:45  am) 
BIUJMO  COOE  «7aO-01-W 


Independent  American  Savings 
Association,  a  Federal  Savings  and 
Loan  Association,  Irving,  TX, 
Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  Section 
5(d)(6)(A)  of  the  Home  Owners"  Loan 
Act  of  1933.  as  amended  12  U.S.C. 
1464(d)f6)(A)  fl982).  the  Federal  Home 
Loan  Bank  Board  duly  appointed  the 
Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
Independent  American  Savings 
Association,  a  Federal  Savings  and  Loan 


Association.  Irvifig,  Texas  on  August  19. 

i9e& 

Dated:  September  2, 1988. 
By  the  Federal  Home  Loin  Bank  Board. 
|oha  F.  Ghizzoai, 

Assistant  Secretary 

(FR  Doc  88-20439  Filed  &-7-88:  8:45  am] 

BlLLrHQ  COOC  S7XM)1-« 


Irving  Savings  Association,  Irving,  TX; 
Appointment  of  Receiver 

Notice  13  hereby  given  tiiat  pursuant 
to  the  authority  contained  in  Section 
406(c)(1)(B)  of  National  Housing  AcL  as 
amended.  12  U.S.C.  1729(c)(l)(B}  (1982), 
the  Federal  Home  Loan  Bank  Board  duly 
appointed  the  Federal  Savings  and  Loan 
Insurance  Corporation  as  sole  receiver 
for  Irving  Savings  Association,  Irving, 
Texas  on  August  16, 1986. 

Dated:  September  1. 1988. 
lohn  F.  Ghizzoai, 

Assistant  Secretary. 

|FR  Doc  88-20440  Filed  9-7-88:  8:45  am] 

B«U.lNO  COOE  6720-0 1-H 


Longview  Savings  ar>d  Loan 
Association,  Longview,  TX; 
Appotntment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c)(1)(B)  of  National  Home  Act  as 
amended.  12  12  U.S.C.  1729(c)(1)(B) 
(1982).  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
Longview  Savings  and  Loan 
Association,  Longview.  Texas  on  August 
18.  1988. 

Dated:  September  1. 1988, 
|ohn  F.  Ghizzoai. 
Assistant  Secretary 

(FR  Doc  88-20441  Filed  9-7-68;  8:45  ami 
WLLMO  COOE  6720-01-11 


Malestic  Savings  Association. 

McKinney.  TX;  Appointment  of 
Receiver 

Notice  IS  hereby  given  that  pursuant 
to  the  authority  contained  In  Section 
409(c)(1)(B)  of  the  National  Home  Act. 
as  amended.  12  US.C.  1729(c)(1)(B) 
(1982).  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
Majestic  Savings  Association. 
McKinney,  Texas  on  August  18.  1988 


Federal  Register  /  Vol.  53.  No.  174  /  Thursday.  September  8.  1988  /  Notices 


34833 


Dait-d  St'plembcr  1,  1888. 
|uha  F.  Ghizzoni. 
Assistant  Secretary. 
(FR  Doc  88-20*42  Filed  9-7-68;  8:45  am) 
I  COOC  67M-01-4I 


MuttiOanc  Savings  Association,  Alice, 
TX;  Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
406(cl(l)(B)[l)(I)  of  the  National  Housing 
AcL  as  amended.  12  US.C. 
1729(c)(l)(B)(i)(I)  (1982).  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
MultiB<'Uic  Savings  Association,  Alice. 
Texas  on  August  19. 19ea 

Dated:  September  2. 1988. 

By  \he  Federal  Home  L.oan  Bank  B<»ard. 
lohn  F.  Ghizzoni. 
Assistant  Secretary. 
[FR  Doc  88-20443  Filed  9-7-88;  8:45  am] 
BIUJNO  CODE  6720-01-11 


Paris  Savlrtgs  and  Loan  Association, 
Paris,  TX;  Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
406(c)(l)(Q)  of  the  National  Housing  Act. 
as  amended.  12  U.S.C.  1729(c)(l)fB) 
(1982).  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Paris 
Savings  and  Loan  Association.  Paris, 
Texas  on  August  18. 1988. 

Dated:  September  1. 1988- 
lohn  F.  Ghizzoni. 
Assistant  Secretary. 
|FR  Doc.  88-20444  Filed  9-7-88;  8:45  am| 

BILliNG  CODE  6730-0l-lt 


RIctiardson  Savings  and  Loan 
Association.  Dallas,  TX;  Appointment 
of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
406(c)(1)(B)  of  the  National  Housing  Act. 
as  amended,  12  U.S.C.  1729(c){l)(B) 
(1982).  the  Federal  Home  Loan  Bank 
Board  duly  appointed  th^  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
Richardson  Savings  and  Association. 
Dallas.  Texas  on  August  18. 1988. 

Dated:  September  1, 1988. 
lohn  F.  Ghixzoni, 
Assistant  Secretary- 
[FR  Doc  88-20445  FUed  9-7-88,  8:45  am) 
BILUNG  COOE  •TJC-Ot-M 


Skyline  Savings  Association.  Dallas. 
TX;  Appointment  of  Receiver 

No'ice  IS  hereby  given  thaU  pursuant 
to  the  authority  contained  in  section 
406(c|(l)(B)  of  the  National  Housing  Act. 
as  amended,  12  U.S.C.  1729(c)(1)(B) 
(1982).  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Skyline 
Savings  Association,  Dallas.  Texas  on 
August  18, 1988. 

Dated;  September  1, 1988. 
|ohn  F.  GhkzooL 
Assistant  Secretary. 
IFR  Doc,  aft-20446  Filed  9-7-88:  MS  am) 
BlLUrfC  COOE  fi^W-Ol-U 


Southland  Savmgs  Association, 
Lx)ngvievi(.  TX;  Appointment  of 

Receiver 

Notice  is  hereby  given  that  pursuajil 
to  the  authority  contained  in  section 
406(c)(l  )(BJ  of  the  National  Housing  Act. 
as  amended,  12  U.S.C.  1729(cl(l)fB) 
(1982).  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
Southland  Savings  Association. 
Longview.  Texas  on  Augu:,t  18. 1988. 

Datt-d:  September  1, 1968. 
foho  F.  Chi/zoni. 
Assistant  Secretary'. 
IFR  Doc  8&-20447  Filed  9-7-88;  8:45  am| 
BlUJNG  CODE  •72a-«1-^ 


Summit  Savings  Association.  Dallas, 

TX;  Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
406(c)(l)(B)(i)(I)  of  the  National  Housing 
Act.  as  amended.  12  U.S.C. 
1729(c)(l)(B)(0(I|  (1982),  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Summit 
Savings  Association,  Dallas  Texas  on 
August  19. 1988. 

Dated:  September  2. 1988. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghiuoni, 
Assistant  Secretary. 
[FR  Doc.  88-20448  Filed  9-7-88;  8:45  am] 
BILUMG  COOE  6730-01-M 


Sunbel  Savings  Association  of  Texas, 
Dallas,  TX;  Appointment  of  Receiver 

Notice  13  hereby  given  thai,  pursuant 
to  the  authonty  contained  in  section 
406(cl(l)(B)(;Ki)  of  the  National  Housing 


Act.  as  amended.  12  U.S.C. 
1729(c)(l)(Blli)[l)  (1982).  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Sunbelt 
Savings  Association  of  Texas.  Dallas, 
Texas,  on  August  19. 1988. 

Dated:  September  2, 1988. 

By  the  Federal  Home  I-oan  Bank  Board. 
|oho  F.  Ghizzoai, 
Aiisistant  Secretiiry. 
|FR  Doc  98-20443  Filed  9-7-88;  8:45  am] 
MLUHO  COOE  «7»41-« 


Western  Federal  Savings  and  Loan 
Association,  Dallas,  TX;  Appointment 
cf  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5fd||6)(A)  of  Lhe  Home  Ovmers*  Loan 
Act  of  1933.  as  amended.  12  U.S.C, 
1464(d)(6)(A)  (19B2|.  the  Federal  Home 
Loan  Bank  Board  duly  appointed  the 
Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Western 
Federal  Savings  and  Loan  Association. 
Dallas,  Texas  on  August  19. 1988. 

Dated  September  2. 1988 

By  the  Federal  Home  Loan  Bank  Board 
|onn  F.  Gluzzoni. 
Assistant  Secretary. 
IFR  Doc  88-20450  Filed  9-7-88;  6:45  am] 
WLUNG  COOC  6720-01 -M 


I  No.  AC-736J 

First  Federal  Savings  and  Loan 
Association  of  the  Wiregrass. 
Enterprise.  AL  Final  Actton  Approval 
of  Conversion  and  Holding  Company 
Applications 

Dated:  August  30. 198& 

Notice  is  hereby  given  that  on  August 
26, 1988,  the  General  Counsel,  and  the 
Director  of  the  Office  of  Regulatory 
Activities  (or  their  respective 
designees),  acting  pursuant  to  delegated 
authority,  approved  the  application  of 
First  Federal  Savings  and  Loan 
Association  of  the  Wiregrass, 
Enterprise.  Alabama  ( "First  Federal") 
for  permission  lo  convert  to  the  slock 
form  of  organization  pursuant  to  a 
voluntary  supervisory  conversion,  and 
the  application  of  Southeastern 
Financial  Inc.  Tuscaloosa.  Alabama  to 
acquire  control  of  First  Federal. 

B>  the  Federal  Home  Loan  Bank  Board. 
)uho  F.  Ghizzoni, 
Assistant  Secretarw 
(FR  Doc.  68-20451  Filed  9-7-88:  8:45  am] 
BIU.IHG  CODE  6T2tM)1-il 
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(Mo.  AC-734] 

Hedtage  Federal  Savings  Bar>k« 
Eharood,  IN;  Rnal  Action  Approval  of 
Converston  Application 

Dated.  .August  24.  1983 

Notice  is  hereby  given  that  on  August 
16.  1988.  the  Office  of  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  h;s 
designee,  approved  the  application  of 
Hentage  Federal  Savings  Bank.  Elwood, 
Indiana,  for  permission  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board.  1700  G 
Street,  NW..  Washington,  DC  20552.  and 
at  the  Office  of  the  Supervisory  Agency 
at  the  Federal  Home  Loan  Bank  of 
Indianapolis.  1350  Merchants  PUza. 
South  Tower.  115  West  Washington 
Street,  Indianapolis,  Indiana  46204. 

By  the  Federal  Home  Uian  Bank  Bourd. 
}ohn  F.  Ghizzoni. 
Assistant  Secrcatary. 
[FR  Doc  Bft-20t52  Filed  9-7-68;  8:45  am] 
BILUNQ  COOe  6720-01-11 


INo.  AC-7351 

Waynesboro  Savings  Association 
WaynestMro,  PA,  Final  Action, 
Approval  of  Conversion  Application 

Dated:  Aujiust  24,  198a. 

Notice  is  hereby  given  that  on  August 
12. 1988.  the  Office  of  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  aulhonty 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Waj-nesboro  Savings  Association, 
Waynesboro.  Pennsylvania,  for 
permission  to  convert  to  the  stock  form 
rif  organization.  Copies  of  the 
application  are  available  for  inspection 
a!  the  Office  of  the  Secretanat  at  the 
Federal  Home  Loan  Bank  Board.  1700  G 
Street.  NW  .  Washington.  DC  20552.  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of 
Pittsburgh.  One  Riverfront  Center, 
Twenty  Stanwix  Street.  Pittsburgh. 
Pennsylvania  15222-4893. 

By  the  Federal  Home  Loan  Bank  Board. 
|ohn  F.  Ghizzoni, 
Assistant  Secreatary. 
|FR  Doc.  68-20453  Filed  9-7-88:  B:4S  ami 
BILLING  COOe  $720-0  <-« 


FEDERAL  MARITIME  COMMISSION 
Agreem«nt(s)  Filed 

Tlie  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreementfs)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreemeni  at  the 
Washington.  DC  Office  of  the  Federal 
Mantime  Commission.  1100  L  Street 
\W  ,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  $  572603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  commmunicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  Z24-20001 7-003. 

Title:  Philadelphia  Port  Corporation. 

Parties: 

Philadelphia  Port  Corporation 

Delaware  River  Stevedores,  Inc. 

Synopsis:  The  agreement  extends  the 
term  of  the  basic  agreement  for  the 
Packer  Avenue  Container  Terminal  until 
December  31. 1988. 

Agreement  No.:  224-200150. 

Title:  Indiana  Port  Commission 
Terminal  Agreement. 

Parties: 

Indiana  Port  Commission  (IPC) 

Pacific  Great  Lakes  Transport  Bums 
Harbor,  Inc.  (Pacific). 

5ynops;s.  The  proposed  agreemeni 
provides  for  Pacific's  lease  of  IPC's 
Transit  Shed  No.  1  and  preferential  use 
of  Berth  No.  10  and  Berth  No.  11  as  welt 
as  exclusive  use  of  t)ie  outside  storage 
areas  adjacent  to  each  of  these  two 
berths  located  in  the  Port  of  Indiana/ 
Bums  Intemational  Harbor. 

By  Order  of  the  Federal  Martime 
Commissioa. 

Dated:  September  Z.  1908. 
losepb  C.  Polking, 
SecrvttJ.-y 
|FR  Doc.  88-20357  Filed  9-7-88;  8:45  ami 

BiLLwo  cooc  im^^^-m 


IPeUtion  No.  PB-881 

American  Trucking  Associations;  Filing 
of  Petition 

Notice  is  given  that  a  petition  Wds 
filed  by  the  American  Trucking 
Associations  (ATA)  on  August  24.  1988, 
requesting  that  the  Federal  Mantime 
Commission  issue  an  order  to  show 
cause  why  carriers  serving  Pacific  Coast 


ports  should  not  be  ordered  to  cease  and 
desist  from  im.plementing  the  50-Mile 
Contamer  Rule  at  those  particular  ports. 

The  basis  for  the  petition  is  the 
August  9. 1988.  decision  of  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  New  York  Shipping 
Association,  v  FMC.  (No  82-1347  and 
.\o.  87-1370)  affirming  the  Commission  s 
fmal  decision  in  Docket  No.  81-11,  "50 
Mile  Container  Rules  "  Implementation 
By  Ocean  Common  Carriers  Serving  the 
U.S.  Atlantic  and  Gulf  Coast  Ports- 
Possible  Violations  of  the  Shipping  Act. 
1916.  In  its  decision,  the  Court  of 
Appeals  did  not  lift  its  stay  of  this 
agency's  order  that  the  respondent 
carriers  in  Docket  No.  81-11  remove  the 
container  rules  from  their  tariffs. 
Petitions  to  the  Court  for  a  rehearing 
may  be  filed  on  or  before  September  23. 
and  direct  review  by  the  U.S.  Supreme 
Court  may  be  sought  on  or  before 
November  7. 1988. 

Because  of  these  possible  court 
actions,  the  Commission  has  determined 
to  accept  the  filing  but  temporarily 
withhold  any  request  for  comments  as  to 
the  merits  of  the  petition  until  further 
clarification  of  the  status  of  the 
Commission's  order  on  review  in  Docket 
No.  81-11. 

By  the  CommlBsJon. 
]o»eph  C  Polking, 
Secretary 
(FR  Doc  ea-203Sa  Filed  9-7-88;  8:45  am] 

BILUNG  COOC  6730-0 1 -M 


FEDERAL  RESERVE  SYSTEM 

First  Southern  Bancorp,  Ic,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  Usted  in  this  notice 
have  applied  for  the  Boards  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  |12  USC  1B42)  and 
i  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  apphcations 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  al  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wnting  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
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written  persentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  sumamrizing  the  evidence  that 
would  be  presented  at  s  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  apphcations 
must  be  received  not  later  than 
September  30. 1988. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  |.  Wtxted.  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio  44101: 

iSirst  Southern  Bancorp.  Inc.. 
Stanford.  Kentucky;  to  acquire  100 
percent  of  the  voting  shares  of  Peoples 
Bank  of  Paint  Lick,  Kentucky,  Paint  Lick. 
Kentucky. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  (^resident)  104 
Marietta  Street  NW..  Atlanta.  Georgia 
30303: 

11  P.C.B.  Bancorp.  Inc..  Largo.  Florida, 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Pinellas  Community  Bank. 
Largo,  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  1, 1968. 
lames  McAfee, 

Associated  Secretary  of  the  Board. 

[FR  Doc.  88-20310  Filed  9-7-88;  8:45  am| 

BUUNG  CODE  UtO-OI-K 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological  and 
Communicative  Disorders  and  Stroke; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Neurological 
Disorders  Program  Project  Review  B 
Committee.  National  Institute  of 
Neurological  and  Communicative 
Disorders  and  Stroke,  October  1*-16. 
1988.  Holiday  Inn.  Civic  Center.  50  Eight 
Street  San  Francisco.  California  which 
was  published  in  the  Federal  Register  on 
August  12.  1988  (53  FR  30474). 

This  Committee  was  to  have 
convened  at  8:00  p.m.  on  October  14.  but 
the  time  has  been  changed  to  8:30  am. 
on  October  14. 

The  meeting  will  be  open  to  the  public 
from  8:00  a.m.  to  8:30  a.m.  on  October  14, 
and  will  be  closed  from  8:30  a.m.  to 
adjournment  on  October  16.  for  the 
review  of  grant  applications. 

Dated:  August  29, 1988. 
Betty  \.  Beveridge, 

Committee  \fanogemenl  Officer.  NIH 
IFR  Doc.  88-20317  Filed  9-7-88;  8:45  am) 
enjJHQ  CODE:  414041-M 


NIH/ADAMHA-lndustry  Collaboration 
Forum 

With  the  passage  of  the  Federal 
Technology  Transfer  Act  of  1986 
(FTTA).  incentives  have  been  provided 
that  encourage  collaboration  between 
government  scientists  and  industry  in 
the  hope  that  some  of  these  endeavors 
may  lead  to  a  mutually  profitable  patent 
or  license  agreemeni. 

As  part  of  a  government-wide  effort  to 
implement  the  FTTA.  the  National 
Institutes  of  Health  (NIH)  and  the 
Alcohol.  Drug  Abuse  and  Mental  Health 
Administration  (ADAMHA)  will  sponsor 
an  NIH/ADAMHA-lndustry 
Collaboration  Forum,  to  be  held  on 
Tuesday.  October  25. 1988.  at  the  Omni 
Shoreham  Hotel  in  Washington.  DC- 
Although  eligibility  for  registration  is 
unreslrii.ted.  the  forum  will  be  most 
useful  to  those  for-profit  organizations 
with  capabilities  and  resources  to 
conduct  research  with  biomedical  or 
behavioral  apphcations.  The  registration 
fee  is  $150.00. 

The  forum  will  begin  at  8:30  a.m.  with 
a  brief  plenary  session,  followed  by  a 
poster  session  displaying  the  goals  and 
research  capabihties  of  various  NIH  and 
ADAMHA  laboratories.  Due  to  space 
availability,  early  registration  is  strongly 
encouraged.  Deadline  for  registration  is 
October  1. 1988.  Requests  for 
registration  after  this  dale  may  not  be 
honored.  To  obtain  registration 
information,  call  (202)  639-4940  or  write 
to:  Pat  Davenport,  Courtesy  Associates, 
Inc..  Suite  300.  655  15th  Street  NW.. 
Washington.  DC  20005.  (202)  639^940. 

Doted:  August  26. 1988, 

pune*  D.  Wyngaarden. 

Director.  NIH. 

(FR  Doc.  88-20316  Filed  S-7-a8;  8:45  am} 

BILUMG  COOe  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(¥1-070-08-4050-91] 

District  Advisory  Council  Meeting; 
Butte  District.  MT 

agency:  Bureau  of  Land  Management. 
Butte  District  Office,  Interior. 
action:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  Butte 
District  Advisory  Council  will  be  held 
Wednesday  and  Thursday,  October  5 
and  e.  The  meeting  will  begin  with  a 
field  tour  which  will  start  at  8:00  a.m.  on 
October  5  from  Jorgenson's  Motel.  1714 
11th  Avenue.  Helena.  Montana. 


The  tour  will  include  an  active  mining 
site,  mining  reclamation,  the  Holter 
Lake/Sleeping  Giant  area  and  the 
Limestone  Hills  area  near  Townsend. 

A  business  meeting  will  be  held  on 
Thursday.  October  6.  starting  at  8:00 
a.m.  in  the  conference  room  at 
Jorgenson's  Restaurant.  1720 11th 
Avenue.  Helena.  The  agenda  will 
include  (1)  discussion  and  council's 
observations  on  field  sites  visited  the 
previous  day:  (2)  an  update  on 
coordination  since  the  council's  April 
meeting  with  the  East  Pioneer 
Stewardship  Committee  regarding 
access  to  public  lands  in  western 
Montana;  and  (3)  a  discussion  of  the 
bureau's  "Recreation  2000"  and  "Fish 
and  Wildlife  2000"  programs.  Following 
this,  there  will  be  a  round  table 
discussion  with  members  of  the  Miles 
City  and  Lewistown  district's  advisory 
councils  on  topics  of  mutual  interest. 

The  meeting  and  the  field  tour  are 
open  to  the  public,  although 
transportation  for  members  of  the  public 
cannot  be  guaranteed  on  the  field  tour. 

Interested  persons  may  make  oral 
statements  to  the  council  or  file  written 
statements  for  the  council's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  should  make  pnor 
arrangements  with  the  district  manager. 
Summarj'  minutes  of  the  meeting  will  be 
maintained  in  the  district  office  and  will 
be  available  for  public  inspection  and 
reproduction  during  regular  business 
hours  within  30  days  following  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT. 

James  A.  Moorhouse.  District  Manager. 
Butte  District.  Bureau  of  Land 
Management.  Box  3388.  Butte.  Montana 
59702. 

Dated:  August  26, 1988. 
).A.  Moorhmise, 
District  Manager. 
[FR  Doc  88^  2<>432  Filed  9-7-88: 8:45  amj 

BIUING  CODE  4310-O«MI 


(CO-010-88-4133-17) 

Road  Closure  and  Restriction  to  Entry 
and  Use 

AGENCY:  Bureau  of  Land  ManagemenI 
(BLM).  Interior. 

ACTION:  Notice  of  road  closure  and 
restriction  to  entry  and  use. 

summary:  Pursuant  to  43  CFR  8364  the 
BLM  will  close  or  restrict  certain  roads 
located  on  public  lands  in  the  White 
River  Resource  Area: 

Blue  Mountain  Area  approximately 
84  miles  of  road  closed  and  17.6  miles  of 
road  restricted. 
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Township  4  N-,  R.inge  102  W^ 

SertiunsT.  fi.  17.18.  19.20. 
Township  4  N    Range  103  W.. 

Se.:lion8  10.  12,  13.  14  15.  23  24 
Township  5  N,,  Range  102  W 

Sections  19,  31.  32. 
Township  5  N  .  Range  103  W.. 

Sections  Zi.  Jb,  2ii.  j5. 

Certain  rodds  on  public  land  in  the 
above  deacnbed  area  will  be  closed  to 
public  access,  restricted  to  use  bv  permit 
only  or  restricted  to  use  by  vehirles 
which  are  -45  inches  or  less  in  width 
This  road  closure  and  restriction  will  be 
in  effect  for  a  period  from  October  1. 
1988,  to  July  15.  1988-  All  motonzed 
vehicuUr  uses  in  this  uran  will  be 
restricted  to  prevent  e\cei»sive  erosion 
of  fragile  soils,  provide  protection  to 
wildlife  values  and  hab.'at  in  the  area, 
protect  public  safety  and  prevent 
interference  with  oil  and  gas  exploration 
activity  in  the  area.  Administrative 
motonzed  vehicular  access  by  Federal 
and  State  aaencies.  private  iandownere 
W'thin  the  area  and  access  associated 
with  ofl  and  gas  activity  may  be 
approved  for  certain  roads  by  the 
authorized  officer. 

0ATC8:  This  action  is  effective  October 
1,  19ft8.  and  will  remain  in  effect  until 
J^iy  15.  I9eq, 

ADDRESSES:  Maps  showing  the  location 
of  and  information  pertaining  to  the 
above  closures  and  restrictions  will  be 
available  at  the  BLAT  White  River 
Resource  Area  OlTice  m  Meeker, 
Colorado;  BL\I  Craig  District  Office  in 
Craig.  Colorado:  Dinosaur  N'ational 
Monument  Headquarters  in  Dinosaur. 
Colorado:  and  on  County  Road  16  and 
the  Dinosaur  National  Monument 
Access  Road. 

FOR  FURTHER  rNFQRMATION  CONTACT: 

B,  Curtis  Smith.  Area  M.in.iger,  BL.M 
White  River  Resource  Area,  PO  Box  928. 
Meeker.  Colorado  81541.  (303)  878-3601. 
B.  Curtis  Smith. 
Area  Manager. 

Dh'.s-  August  .10. 196fi. 

(PR  Dnr.  8fl-20311  Filed  9-7-88;  B:4&  am] 
aUtNO  CODE  4310-JB-U 


lWY-010-03-4311-11] 

Closure  and  RestHctions  on  Pubilc 
Lands;  Wyoming 

agency:  Bureau  of  Land  Management, 

Inte'-ior 

ACTKW:  Notice  of  closure  and 
rf;s'rictiona  on  public  lands  pursuant  to 
43  CFR  8364.1. 

EFFECTIVE  DATE:  August  29.  1988. 
summary:  The  following  activities  are 
prohibited  or  restricted  on  BLM 


admuustered  public  lands  in  the 

Worland  District  until  fiirther  notice: 

— Using  chain  s^ws  on  public  lands 
west  on  Wyoming  Highway  120  is 
prohibited  without  a  special  permit 
obtained  from  the  BLM  For  forests 
and  woodlands  on  the  West  Slope  of 
the  Bighorn  Mountains  chain  saw  use 
may  occur  if  one  dry  fire  extinguisher 
(two  and  a  half  pounds  or  larger)  and 
one  shovel  are  kept  in  the  immediate 
vicinity  of  the  chain  -law  operation. 

— Building,  maintaining,  attending  of 
using  a  fire,  campfire  or  open  charcoal 
grill  in  all  forests  and  woodlands  in 
the  District,  except  at  designated 
developed  recreation  sites  is 
prohibited  Stoves  using  propane  or 
white  gas  m.ay  still  be  used. 

— Smoking  is  prohibited,  except  within 
an  enclosed  vehicle  or  building,  a 
developed  recreation  site  or  while 
stopped  !n  an  area  at  least  three  feet 
in  diameter  that  is  barren  or  cleared 
of  all  flammable  material. 

ADDRESS:  Bureau  of  Land  Management. 

101  South  23rd.  Worland.  WY  82401. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  Christy.  Bureau  of  Land 
Management.  P.O.  Box  U9.  Worland. 
Wyoming  82401.  telephone  (307)  347- 
9871. 

SUPPLEMEKTARV  INFORMATION:  These 
restrictions  are  imposed  as  part  of  a 
coordinated  effort  wiih  the  Shoshone 
and  Bighorn  National  Forests  in  this 
portion  of  Wyoming.  The  counties  that 
are  involved  in  this  notice  are  Big  Horn. 
Park.  Hot  Spnngs  and  Washakie.  These 
restrictions  will  remain  in  effect  until 
weather  conditions  improve  and  the 
extreme  fire  danger  has  passed. 

Applications  for  special  permits  to 
operate  chain  saws  in  the  closed  areas 
may  be  obtained  from  the  Worland 
District  Office  of  the  Bureau  of  Land 
Management. 

Date  Augii-sl  29.  1968. 
Darrell  C  Bamcm,  * 

District  Manager 

|FR  Doc  88-20308  Filed  9-7-68.  8:45  anx| 
SILUMC  COOC  4310-22-M 


'10-020-08-4322-1?: 

Meeting  and  Agenda  For  Burley 
District  Grazing  AcNisory  Board 

AGENCY:  Bureau  ol  Land  Mtiiiu^t-tiuint, 

Interior 

ACTION:  Meeting  and  agenda  for  Buriey 

District  Crazing  Advisory  Board. 

SUMMARY:  Notice  is  hereby  given  that 
the  Burley  District  Crazing  Advisory 
Board  will  meet  on  October  17. 19B& 


The  meetmg  will  convene  at  9:30  a.ni. 
on  October  17. 1988  in  the  conference 
room  of  the  Bureau  of  Land 
Manneemenl  Office  at  200  South  Oakley 
Highway,  Burley.  Idaho. 

Agenda  items  for  the  meeting  will 
include:  |1)  Impact  of  drought  and  fires 
regarding  livestock  use:  (2)  secretary/ 
Treasurer's  report;  (3)  take  action  on 
proposed  Advisory  Board  funded 
projects;  (4}  review  fiscal  year  1989 
proposed  Range  Improvement  projects. 

"Hie  public  15  invited  lo  attend  the 
meeting.  Interested  persons  may  make 
an  oral  statement  to  the  Board  beginning 
at  10:30  a.m.  ur  they  may  file  written 
statements  for  the  Board's 
consideration.  Depending  on  the  number 
of  persons  wishing  to  make  oral 
statements,  a  per  person  lime  limit  may 
be  established  by  the  District  Manager- 
Anyone  wishing  to  make  an  oral 
statement  or  file  a  written  statement 
must  contact  the  District  Manaj^er  by 
October  14. 1988  for  inclusion  in  the 
meeting  schedule. 

Detailed  minutes  of  the  Board  meeting 
will  be  maintained  in  the  District  Office, 
200  South  Oflkley  Highway,  burley. 
Idaho,  and  will  be  available  for  public 
inspection  during  regular  business 
hours.  (7:45  am.  to  4:30  p.m..  Monday 
thru  Friday)  within  30  days  follovv'ing  the 
meeting. 
DATE:  October  17. 1988 

ADDRESS:  Bureau  of  Land  Management, 
Burley  District  Office,  200  South  Oakley 
Highway.  Burley.  Idaho  83318 
FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  Bagley,  Associate  District 
Manager.  (208)  678-5514- 

Datf.:  AiiRiist  30,  19B8. 
Marvio  K.  Bagloy, 
Associate  Oiatrici  Manager. 
jFR  Doc.  88-20J11  Filed  9-7-88;  8:45  am| 
BILUNO  CODE  «3tfrKiO-lll 


(CO-0S0-483O-12I 

Canon  City  District  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
iiccordance  with  Pub.  L  94-579  that  the 
Canon  City  District  Advisory  Council 
(DAC)  Meeting  will  be  held  Wednesday, 
September  21, 1988, 10:00  a.m.  to  5:00 
p  m.  and  Thursday.  September  22, 1988. 
8:00  a.m.  to  2:00  p.m.  at  the  Canon  City 
District  Office.  3170  East  Main.  Canon 
City,  Colorado. 
The  meeting  agenda  will  include: 
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1  Update  on  public  comments 
received  to  date  on  the  Arkansas  River 
Recreation  Management  Plan  and 
Environmental  Analysis. 

2.  DAC  discussion  to  reach  a 
consensus  about  the  Arkansas  River 
Recreation  Management  Plan  and 
Environmental  Analysis  based  on  public 
comments  from  council  constituents. 

3.  Council  presentation  of  consensus 
to  District  Manager. 

4.  Tour  of  Dinosaur  Fire  bum  area  and 
discussion  of  revegetation  plans. 

5.  Public  presentations  to  the  council 
(open  invitation). 

The  meeting  is  open  to  the  public. 
Persons  interested  may  make  oral 
presentations  to  the  council  at  1  p.m. 
September  21,  or  they  may  file  written 
statements  for  the  council's 
consideration.  The  District  Manager 
may  limit  the  length  of  oral 
presentations  depending  on  the  number 
of  people  wishing  to  speak. 

The  public  is  welcome  to  attend  the 
tour  of  the  Dinosisur  Fire  area,  however 
due  to  limited  transportation  they  are 
asked  to  provide  their  own 
transportation. 

ADDRESS:  Anyone  wishing  to  make  an 
oral  or  wntten  presentation  to  the 
council  should  notify  the  District 
Manager,  Bureau  of  Land  Management. 
P.O.  Box  311.  3170  East  Main.  Canon 
City,  Colorado  81212  by  September  20. 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ken  Smith.  (719)  275-0ti.'ll. 
SUPPLEMENTARY  INFORMATION: 

Siunmary  minutns  of  the  meeting  will  be 

available  for  public  inspection  and 

reproduction  during  regular  working 

hours  at  the  District  Office 

approximately  30  days  following  the 

meeting. 

Stuart  L.  Freer. 

.Assaaole  District  Manager. 

[KR  Doc.  88-20312  Filed  9-7-88;  8:45  Bffl| 
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IID-030-O8-4212-21I 

Realty  Action,  Serial  Number  1-3312. 
Concession  Lease  of  Public  Lands  at 
Crystal  Ice  Caves.  Idaho 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Realty  Action.  Serial 

.Number  1-3312.  Concession  Lease  of 

Public  l^nds  at  Crystal  Ice  Caves, 
Idaho. 

This  notice  of  Realty  Action  involves 
long  terra  lease  on  public  lands 
administered  by  the  Bureau  of  Land 
Management  in  Idaho.  The  lease  is 
intended  to  authorize  through 


competitive  bidding  the  operation, 
maintenance  and  improvement  of  public 
service  facilities  at  Cr>'sta]  Ice  Caves. 
The  caves  were  opened  for  paid  public 
lours  in  1965,  and  were  operated  by 
three  lessees  until  1987  when  they  were 
closed  due  to  noncompliance  with  the 
lease  agreement. 

Crystal  Ice  Caves  are  located  29  miles 
northwest  of  American  Falls.  Idaho,  on 
public  lands  admitiistered  by  the  BIJvL 
Access  from  American  Falls  is  over  six 
miles  off  Stste  Higway  39.  26  miles  of  all 
weather  county  road  and  seven  miles  of 
partially  graveled  dirt  road.  The  dirt 
road  is  generally  passable  from  May  to 
November. 

The  public  lands  to  be  leased  include 
60  acres  more  or  less.  The  legal 
description  of  these  lands  is  as  follows: 

Township  5  S..  Range  28£^  Boise  Meridian. 

Slate  of  Idaho, 
Section  29:  WVuSWV4SWf4SEy4.  SEV^SEfw 

SWy*.  EV^SWVtSEV^SWVv. 
Section  32:  EViNEMiNWV,,  EWW^NEV^ 

NW'/i.  W^WViNWV^NEy*. 

The  proposed  use  of  the  lands  and 
facilities  will  be  conducting  guided  tours 
of  the  Crystal  Ice  Caves,  providing 
tourists  goods  and  supplies  as  deemed 
appropriate  and  other  related  services. 
Maintenance  and  improvement  of  the 
existing  facilities  will  be  part  of  the 
lease  agreement.  All  buildings,  facihties 
and  equipment  are  the  properly  of  the 
U.S.  Government  and  are  considered  to 
be  in  poor  condition.  Numerous  repairs 
and  improvements  are  needed  to  reopen 
the  caves  to  the  public,  and  will  require 
a  substantial  capital  investment  by  the 
new  lessee. 

All  applications  must  include  a 
reference  to  this  notice  and  a  complete 
description  of  the  proposed  facilities 
and  services  to  be  offered.  Such 
development  plans  must  be  in  sufficient 
detail  to  allow  evaluation  of  the 
feasibihty  of  the  proposed  land  use. 
public  benefits  from  tiie  land  use.  and 
the  approximate  cost  of  the  proposal. 
This  can  be  accomplished  by  providing 
details  of  the  proposed  use  and 
activities;  a  description  of  all  facilities 
and  access  needs;  schedule  for 
improvement  and  development;  and  any 
other  information  that  may  aid  in 
evaluating  the  proposal.  Applicants  will 
be  required  to  furnish  evidence 
satisfactory  to  the  BLM  that  they  have 
the  technical  and  financial  capability  to 
operate,  maintain  and  improve  the 
facilities. 

For  a  PROSPECTUS  and 
INSTRUCnON  ON  HOW  TO  SLrBMlT 
A  PROPOSAL  for  this  lease,  contact 
cither  LeRoy  Cook.  Big  Butte  Area 
Manager  or  John  Butz,  District  Outdoor 
Recreation  Planner  at  the  following 


address:  Tours  of  Crystal  Ice  Caves  may 
also  be  scheduled  for  interested 
applicants.  Bureau  of  Land 
Management.  Idaho  Falls  District.  940 
Lincoln  Road.  Idaho  Falls.  ID  83401, 
(208)  52&-1020. 

The  concession  lease  will  be  issued 
on  a  competitive  basis.  Applications  will 
be  accepted  at  the  Idaho  Falls  District 
Office  until  November  1. 1988. 
Applications  may  be  hand  earned  or 
mailed  to  the  address  above. 

For  a  period  of  45  days  from  the  date 
of  this  Federal  Register  Notice, 
interested  parlies  may  submit  comments 
to  the  Idaho  Falls  District  Manager  at 
the  above  address  Any  adverse 
comments  will  be  evaluated  by  the 
District  Manager  who  may  vacate  or 
modify  this  Realty  Action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  District  Manager,  this 
Realty  Action  will  become  the  final 
determination  of  the  BLM. 

Dated:  August  30. 1988. 
Lloyd  H.  Ferguson. 
District  Manager. 

[FR  Doc.  88^20307  Filed  9-7-88;  8:45  am) 
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I CO-942-08-4520-1 2 1 

Colorado;  Bting  of  Ptats  of  Survey 

August  2&  1988. 

The  plats  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office.  Bureau  of 
Land  Managr-ment.  Lakewood. 
Colorado,  effective  10:00  a.m..  August  26. 
1988. 

The  plat  (in  four  sheets)  representing 
the  dependent  resurvey  of  a  portion  of 
the  Tenth  Guide  Meridian  West  (west 
boundan,).  a  portion  of  the 
subdivisional  lines  and  portions  of 
certain  mineral  claims,  and  the  survey  of 
the  subdi^sion  of  certain  sections.  T.  9 
S..  R.  80  W.,  Sixth  Principal  Vieridian. 
Colorado,  Group  No.  520.  was  accepted 
August  17.  1988. 

The  plat  (in  ten  sheets)  representing 
the  dependent  resur\ey  of  portions  of 
the  south  boundar>',  Homestead  Entry 
Survey  (H.E.S.)  No.  340  and  certain 
mineral  claims,  the  independent 
resur\'ey  portion  of  the  subdivisional 
lines,  and  the  survey  of  the  subdivision 
of  sections  10  and  15.  and  a  portion  of 
the  Leadville  National  Fish  Hatchery.  T. 
9  S.,  R.  81  W..  Sixth  Principal  Meridian, 
Colorado.  Group  No.  520.  was  accepted 
August  17. 1988. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  survey  of  the 
subdivision  of  section  1  and  a  portion  cf 
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the  Leadvilie  National  Hatchery,  T.  10 
S    R.  81  W,.  Sixth  PmiGipal  Meridian. 
C.:i>>rddn,  Gioup  No.  529.  was  accepted 
A.iguat  17,  1968, 

These  sun-eys  were  executed  to  mee' 
certain  administrative  needs  of  the 
Bijreau  of  Reclamation 

The  plat  representing  the  dependent 
resurvey  oi  portions  of  the  east.  west. 
and  north  boundaries  dnd  a  portion  of 
the  aubdivistondl  Imes  and  the  survey  of 
tlie  subdivision  of  ceitain  settiuns.  T.  J5 
\..  R.  6  W.,  New  Mexico  Principal 
Mtrndian,  Colorado.  Group  No.  793,  was 
dut.epled  August  5.  1988. 

This  survey  was  executed  to  meet 
certain  admirastrative  needs  of  this 
Bureau. 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  Office. 
Bureau  of  Land  Management.  2850 
Youngfield  Street.  Lakewood.  Colorado. 
80:;  15. 

Mdrlin  G.  Livermore, 
Acting.  Chief.  Cadastral  Surveyor  fur 
Colorado. 

[FR  Doc.  88-20306  Filed  9-7-88;  8;45  am] 
BILLING  CODE  4310-JB-M 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Huffco  Petroleum  Corp. 

AGENCY:  Minerals  .Man.igtment  Ser\iCR. 

ACTION:  Notice  of  the  receipt  of  a 
frnpDsed  Development  Operations 
C  )  rdination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 

Huffco  Petroleum  Corporation  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Le-ises  OCS-G  4436  and  4523.  Blocks  234 
and  235,  respectively.  South  Marsh 
Island  Area,  offshore  Louisiana. 
Proposed  plans  fur  the  above  area 
provide  for  the  development  and 
pruduction  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Fr'-ihwd!e:  Cii>,  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
f Lj'imifted  un  August  W.  1988.  Comments 
mu^t  tje  rec-^ued  on  or  by  September  23. 
1986  or  15  days  after  the  Coastal 
.M  jnagement  Section  recnives  a  copy  of 
the  plan  from  the  Minerals  Management 
Service. 

ADDRESSES:  .A  Gopv  of  the  sub|ec:t 
DOCD  IS  dVHilabie  fnr  public  review  at 
th  Public  information  Office  G'nf  of 
Mexico  OCS  Region,  .Minerals 
Management  Service,  tZiri  Elmwond 
Park  BouievHrd.  Room  114,  New 
Orleans.  Louisiana  (Office  Hours;  8  a.m. 
to  4:30  pm-,  Monday  through  Fndayt   A 


copy  of  the  DOCD  and  the 
accompanymg  Conaistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  imh  Floor  of  the  State 
Lands  and  Natural  Re.'iources  Building. 
^Z5  North  4th  Street.  Baton  Rouge, 
L.iijLsictnd  (Office  Hours:  8  a.m.  to  4.30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Menagement  Section.  Attention 
OCS  Plans.  Post  Office  Box  4448''  Baton 
Rougp   Unit'^irtna  7Wiil5 
FOB  FURTHER  tN  FOR  NATION  CONTACT: 
Michael  I-  Toibert:  Mmerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region.  Field  Operations.  Plans. 
Platform  and  PipeUne  Section, 
Exploration/Development  Plans  Unit; 
Telephnnp  (504^  '3fi-.!Hi:..-', 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  lo  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  197a  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  ptirsuant  to  5  930.81  of  Title  IS  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  ia  reviewing  the 
UOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31,  1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  §  25034  of  Title  30  of 
the  CFR. 

Dale:  August  30, 1988. 
|.  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Re^'ot). 

IFR  Doc  88-20303  Filed  9-&-ea:  8:45  mr\ 
eiLLIMO  CODE  UTO-MR-H 


Development  Operations  Coordination 
Document:  Mobile  Exploration  and 
Producing  U.S.  Inc. 

agency:  Minerals  Management  Service. 

Interior. 

action:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordmation  Document  (DOCD). 


summary:  Nohce  is  hereby  given  that 
M"bii  Exploration  *  F»roducing  U.S.  Inc. 

hjs  submitted  a  DOTD  describing  the 
dctivitips  it  proposes  'o  conduct  on 
l^^-^se  OCS^Sftfll,  Block  129A   Fiigpne 


Island  Area,  offshore  Louisiana, 
ftoposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
.Morgan  City,  Louisifina. 
date:  The  subject  DOCD  was  deemed 
submitted  on  August  25. 198a  Comments 
must  be  received  on  or  by  September  23, 
1988  or  15  days  after  the  Coastal 
Management  Section  receives  a  copy  of 
the  plan  from  the  Mmerals  Management 
Senice 

ADDRESSES:  A  copy  of  the  subject 
DOCD  18  available  for  public  review  at 
the  Public  Information  Office.  Gulf  of 
Mexico  OCS  Region,  Minerals 
Man.tgement  Service   1201  F.lmwnoJ 
Park  Boulevard.  Room  114.  Npv. 
Orleans,  Louisiana  (Office  Hours  8  A.m 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the ' 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  CooBta)  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street.  Baton  Rouge. 
Louisiana  (Office  Hours.  8  a.m.  to  4:30 
p.m..  Monday  through  Fnday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans.  Post  Office  Box  44487.  Baton 
Rouge,  Louisiana  70805. 
FOR  PUfmiER  IMFOmiATtON  CONTACT: 
Mr.  Mike  Joseph;  Minerals  Management 
Service.  Gulf  of  Mexico  OCS  Region. 
Field  Operations,  Plans.  Platfonn  and 
Pipeline  Section.  Exploration/ 
Development  Plans  Unit:  Telephone 
(504)  736-287  ^ 

supplementary  IKFORMATtON:  The 
purpose  of  this  .Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  197a  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  avaUable  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  \  930.61  of  Title  15  of 
the  CFR,  thai  the  Coastal  Management 
Siection/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31.  1988 
(53  FR  10595) 

Those  practices  and  procedures  are 
set  out  in  revised  5  250.34  of  Title  30  of 
the  CFR 
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Date  .Auyusi  30.  1988 
I  Rogers  Pearcy, 

Hegit/nai  DirfCtor.  Cu/f  of  Mexico  OCS 
Hegion. 

[FR  Doc.  88-20309  Filed  9-0-8&  8  45  am) 
BIUINOCOOE  i3H 


National  Park  Service 

Assateague  Island  National  Seashore: 
Insignia  Prescription 

I  hereby  precribe  the  Assateague 
bland  National  Seashore  s>'mbol.  which 
is  depicted  below,  as  the  official  insignia 
of  the  Assateague  Island  National 
Seashore,  a  unit  of  the  National  Park 
System.  United  States  Department  of  the 
Interior 


In  making  this  prescription,  I  give 
notice  that,  under  section  701  to  Title  18 
of  the  United  States  Code,  whoever 
manufactures,  sells  or  possesses  any 
badge,  identification  card,  or  other 
insignia  of  the  design  herein  prescribed. 
or  any  colorable  imitation  thereof,  or 
photographs,  prints,  or  m  any  other 
manner  makes  or  executes  any 
engraving,  photograph,  print,  or 
impression  m  the  likeness  of  any  such 
badge,  identification  card,  or  other 
insignia,  or  any  colorabe  imitation 
thereof,  except  as  authorized  under 
regulations  made  pursuant  to  law,  shall 
be  fined  not  more  than  $250  or 
imprieoned  not  more  than  6  months,  or 
both. 

Notice  is  given  in  order  to  prevent 
proliferation  of  the  distinctive 


Assateague  Island  National  Seashore 
msignia  and  to  assure  against  its  use  for 
purpose  other  than  marking  seashore, 
marking  interpretive  exhibits  and 
informational  literature  for  seashore 
visitors,  and  those  purposes  which,  in 
the  determination  of  the  National  Park 
Sen'ice.  are  consistent  with  the  purpose 
for  which  the  seashore  was  established. 
The  National  Park  Ser\nce  will  proceed 
to  secure  trademark  registration  under 
section  1115  of  Title  15  of  the  United 
States  Code  for  the  Assateague  Island 
National  Seashore  insignia. 

Assateague  Island  National  Seashore 
Symbol  as  follows: 

Date:  August  26. 1988, 
James  W.  Coleman,  Jr., 
Regional  Director,  Mid-Atlantic  Region, 
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[Fn  D<.jc.  88-20*32  Filed  9-7-88:  8  45  am| 
BILLING  COOC  4J  l(K70-C 


Federal  Regigter  /  Vol  53.  No.  174  /  Thiiraday.  September  8.  1988  /  Notices 


34d43 


Amendment  to  Master  Plan  for 
Whlskeytown  Unit;  Whlskeylown- 
Shasta-Trlntty  National  Recreation 
Area;  AvaitabJUtY  of  Environmental 
Assessment 

summary:  Thf  \aUor.'d\  Park  Service 

h,is  prepared  .in  dmendrnenl.  addressing 
minerals  rnaniigpmt'nt  issues,  for  the 
1976  Master  I*lan  for  the  Whiskeytown 
Unit  Whiskeytown-ShdstaTrinity 
National  ReLrciition  Area,  Shasta 
County.  California.  The  environmental 
assessment  for  "he  amendment  analyzes 
three  ailematives  for  mineral 
development  within  the  Uml,  These 
include  the  preferred  allemative  of 
allowin;8  A'\  of  the  unit  to  remain  open 
for  mneraj  de\'eiopment,  a  second 
alternative  of  f-O*  uf  the  unit  open  for 
mmeral  development,  and  a  third 
alternative  of  ciosin^R  the  entire  unit  to 
mmeral  development. 

Copies  of  the  assessment  may  be 
obtained  from:  Superintendent, 
Whiskeytown  Unit,  Whiskeytown- 
Shasta-Trinity  \dtional  Recreation 
Area.  P.O.  Box  188,  Whiskeytown.  CA 
9G095. 

Comments  on  the  assessment  should 
be  received  no  later  than  October  31. 
1988  and  directed  to  the  above  address. 

Date:  August  2a  1988. 

W.  Lowell  White. 

Acting  Regional  Director.  Western  Region. 
[FR  Doc  S6-2039P  Filed  9-7-88;  8;45  am] 

BILLING  CODE  43t(>-70-U 


DEPARTMENT  OF  JUSTICE 

Information  Collection(s)  Under 
Review 

September  2.  I9tt6 

TTie  Office  of  Management  and  Budget 
(OMB)  has  been  sent  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Ejitries  are 
grouped  into  submission  categories. 
Each  entry  contains  the  following 
information:  (j)  The  Iitie  of  the  form  or 
collection:  (2)  the  agency  form  number, 
if  any  and  the  appbcable  component  of 
the  Department  .sponsoring  ttie 
collection;  (3)  how  often  the  form  must 
be  filled  out  or  the  information  is 
collected;  (4]  who  will  be  asked  or 
required  to  respond,  as  well  as  a  brief 
abstract;  (5)  an  estimate  of  the  total 
number  of  respondents  and  the  amount 
of  estimated  timt  it  takes  each 
respondent  to  respond;  (6)  an  estimate 
of  the  total  public  burden  hours 
associated  with  the  collection:  and  [7) 


an  indicabon  as  to  whether  section 
3S04{ht  of  Pub-  L  96-511  applies 
Comment  and/or  questions  regarding 
the  ilem(&|  contained  in  this  notice, 
especially  regarding  the  estimated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Sam  Fairchild.  on 
(202)  395-7340  and  to  the  Department  of 
lustice's  Clearance  Officer.  If  you 
anticipate  commenlmg  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  so  notify 
the  OMB  reviewer  and  the  Department 
of  lustice's  Clearance  Officer  of  your 
intent  as  soon  as  possible.  The 
Department  of  lustice's  Clearance 
Officer  is  Larry  E.  Miesse  who  can  be 
reached  on  (202)  633-4312. 

New  Collection 

(1)  National  Legalization  Survey. 

(2)  No  form  number.  Immigration  and 
Naturalization  Service. 

(3)  One  time, 

(4)  individuals  and  households. 
Section  404  of  Pub  L  99-403  mandates  a 
report  on  legalized  aliens  to  include  a 
description  of  the  demographic 
charactenstics  and  a  general  profile  of 
this  population. 

(5)  6,0()0  respondents  at  one  hour 
each. 

(6)  6,000  estimated  annual  public 
burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Guidelines  for  Prison  Industnes. 

(2)  No  form  number.  National  Institute 
of  Corrections. 

(3)  One  time 

[A]  State  or  local  governments.  The 
survey  will  collect  information  not 
currently  a\aiiable  from  existing  data 
bases  to  provide  mfnrmation  for  the 
general  management  of  correctional 
industry  programs. 

(5)  50  armual  respondents  at  one  hour 
each. 

(6)  50  estimated  armual  burden  hours, 

(7)  Not  applic-able  under  section 
3504[h). 

(1)  School  Crime  Supplement  to  the 
National  Crime  Survey. 

(2)  NCS-1,  NCS-2.  NCS-7.  NCS-500. 

(3)  One  time, 

(4j  Individuals  or  households.  The 
School  Crime  Supplement  is  a  program 
designed  to  gather,  analyze,  publish  and 
disseminate  information  on  cnmes 
which  occur  m  school.  Respondents 
include  students  12  to  19  years  old  bvmg 
in  66.000  households  throughout  the 
United  States. 

(5)  17.000  respondents  at  167  hours 
each. 

(6)  2.639  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3504(h). 


(1)  National  Study  of  Law 
Enforcement  Agencies  Policies  and 
Procedures  Regarding  Missing  Children 
and  Homeless  Youth;  Phase  HI 
Interviews. 

(2)  No  form  number.  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 

(3)  One  time. 

(4)  Individuals  or  households.  This  is 
a  study  of  law  enforcement  agencies 
policies  and  practices  for  handling 
reported  cases  of  missing  children  from 
the  parent  or  other  guardian's 
perspective. 

(5j  3.198  respondents  at  ^1  hours 
each, 

(6)  969  estimated  armual  burden 
hours. 

(7)  Not  applicable  under  section 
3504(h). 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
-Any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Application  for  Waiver  of  Grounds 
of  Excludability. 

[2]  1-690,  Immigration  and 
NaluralizaUon  Service. 

(5J  On  occasion. 

(4)  Individuals  or  households.  Form  is 
used  to  determme  waiver  of  grounds  for 
inadmissability. 

(5)  100,000  respondents  at  .23  hours 
each. 

(6)  25.000  estimated  ctnnual  burden 
hours. 

(7)  Not  applicable  under  section 
3504(h). 

(1)  Agreement  by  Transportation  Line 
to  .Assume  Responsibility  for  Removal 
of  Alien. 

(21 1-259A,  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4;  Businesses  or  other  for-profit.  Fom 
IS  used  for  agreement  between  the 
master  or  agent  of  a  vessel  or  aira^fl 
and  the  INS  for  such  masters  or  agents 
to  assume  responsibility  for  the  removal 
of  aliens  who  are  or  may  be  excludable 
under  section  212[a)  of  8U.S,C  1223. 

(51 1.000  respondents  at  .05  hours 
each. 

(6)  50  estimated  annual  burden  hours. 

[7]  Not  appbcable  under  section 
3504(h). 

Reinstatement  of  a  Previously  .\pproved 
CoUection  for  Which  .\pproval  Has 
Expired. 

[])  Intracompany  Transferee 
Certificate  of  Eligibility. 

(2j  I-129A.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

[4|  Businesses  or  other  for-profit.  This 
form  is  completed  by  an  organization 
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which  has  an  approved  blanket  petitiun 
to  certify  the  eligibility  of  an  employee 
outside  the  United  States  for  an  L-1  visa 
classification  (labor), 

(5)  5,000  respondents  at  .5  hours  each. 

(6)  25.000  esnmated  annual  burden 
hours. 

(7)  Not  applicable  under  section 
3504(h). 

Larry  E.  Mlesse, 

Df^pa.-unent  Clearance  Officer.  Department  of 

/■jsiice. 

[FR  Doc  88-20300  Filed  9-6-88:  8:45  am] 

BILLING  COOE  44I0-01-«I 


Lodging  of  Consent  Order  Pursuant  to 
the  Clean  Water  Ad 

In  accordance  with  Department 
policy.  2a  CFR  50.7.  notice  is  hereby 
given  that  on  August  23.  1988.  a 
proposed  consent  order  in  Unj ted  States 
V  LT\'  Steel  Tubular  Products  Co.  Civil 
Action  No.  C87-1068.  was  lodged  with 
the  United  States  Distnct  Court  for  the 
Northern  District  of  Ohio.  The  proposed 
consent  order  resolves  a  judicial 
enforcement  action  brought  by  the 
United  States  against  LTV  Steel  Tubular 
Products  Co.  under  the  Clean  Water  Act 
for  violations  of  the  samphng  and 
reporting  obligations  and  pretreatment 
standards  contained  m  the  company's 
VPDES  permits  for  its  plants  at 
Femdale.  Michigan  and  Cleveland. 
Ohio. 

The  proposed  consent  order  requires 
the  company  to  maintain  compliance 
with  the  general  pretreatment 
regulations  and  categorical  standards 
for  their  products.  It  also  requires  the 
company  to  provide  additional  sampling 
and  reporting  with  respect  to  both 
plants.  In  addition,  the  Order  requires 
LTV  Steel  Tubular  Products  Co  to  pay  a 
civil  penalty  of  S45O.0O0. 

The  Department  of  justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  order 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division.  U'.S. 
Department  of  justice,  Washington.  DC 
and  should  refer  to  United  States  v.  LT\' 
Steel  Tubular  Products  Co..  D.\.  Refs 
90-5-1-1-2853  and  90-5-1-1-2655 

The  proposed  consent  order  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  1404  E.  Ninth  Street. 
Suite  500,  Cleveland.  Ohio  44114-1748 
and  at  the  Region  V  office  of  the 
Environmental  Protection  Agency.  230 
South  Dearborn  Street.  Chicago,  illinois 
60604.  Copies  of  the  consent  order  may 
be  examined  at  the  Elnvironraental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 


[ustice,  Room  6317,  Tenth  Street  and 
Penn.sylvania  Avenue  NW..  Washington. 
DC  20530-  A  copy  of  the  proposed 
consent  order  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  Si. 70  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  |.  MarzuUa. 

Ass/stant  Attornoy  General.  Lartdand 
Natural  Resources  Division 
(FR  Doc.  88-20391  Filed  9-7-88:  a45  Hmj 
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DEPARTMENT  OF  LABOn 

Emptoyment  and  Training 
Administration 

Worker  Adjustment  Assistance; 
Worker  Adjustment  and  Retraining 
Notification;  Trade  Adjustment 
Assistance;  Proposed  Implementation 
Plans 

AGENCY:  Employment  and  Training 
Administration.  Labor. 
AcnoN:  Notice 

summary:  The  recently  enacted  Worker 

Adjustment  and  Retraining  Notification 
Act.  which  establishes  mandatory 
advance  notice  requirements  in  certain 
cases  of  plant  closings  and  mass  layoffs, 
directs  the  Secretary  of  Labor  lo 
prescribe  such  regulations  as  may  be 
necessary  to  carry  out  that  Act, 

The  recently  enacted  Omnibus  Trade 
and  Competitiveness  Act  of  198fl  revised 
Title  Ul  of  the  job  Training  Partnership 
Act  to  establish  a  new  worker 
adjustment  program,  and  substantially 
revised  the  existing  Trade  Adjustment 
Assistance  fTAA]  program  under 
Chapter  2  of  Title  II  of  the  Trade  Act  of 
1974  The  purpose  of  this  notice  is  to 
announce  the  D^fpa^tment  of  Labor's 
overall  proposed  plan  for  implementing 
and  revising  the  above  progrwrns 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  N.  Colombo,  Director.  Olfice 
of  Employment  and  Training  Programs, 
(Telepone:  (202)  535-0577)  regarding  the 
worker  ad|ustment  and  retraining 
notification  program  and  worker 
adjustment  program;  and  Ma.  Carolyn 
M.  Golding,  AdjTumstralor.  Office  of 
Employment  Security,  (Telephone:  (202) 
535-0600)  regarding  the  trade 
adiustment  assistance  program.  These 
are  not  toll-free  numbers 
SUPPLEMENTTARY  INFORHATION:  On 
August  4.  I96d,  the  Worker  Adjustment 
and  Retraining  NotiBcatton  Act 


(WARN).  Pub  L  100-379. 102  Stat.  890. 
was  enacted  into  law.  On  August  23, 
1988.  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (OTCA). 
Pub.  L  100-418.  102  Stat.  1107.  was 
enacted  into  law  These  two  laws 
charge  the  Department  of  Labor 
(Department  orDOL)  with  implementing 
three  programs  relating  to  assistance  to 
dislocated  workers.  The  three  programs 
are  described  below. 

•  The  Worker  Adjustment  and 
Retraining  Notification  Act  (WARN I 
which  requires  that,  with  certain 
exceptions,  companies  with  at  least  100 
workers  give  60  days  or  more  advance 
notice  of  a  plant  closing  thai  would 
affect  50  or  more  full-time  workers,  or  a 
6-month  or  longer  layoff  that  would 
affect  at  least  one-third  of  the  workforce 
(or  500  workers).  The  Secretary  of  Labor 
is  directed  to  prescribe  such  regulations 
as  may  be  necessary  to  carry  out  the 
Act.  including,  at  a  minimum, 
"interpretative  regulations  describing 
the  methods  by  which  employers  may 
provide  for  appropriate  service  of  notice 
as  reqired  by  the  Act." 

•  The  Economic  Dislocalwn  and 
Workers  Adjustment  Assistance 
(EDWAA}  Program,  established  by 
Subtitle  D  of  Title  VI  of  OTCA.  is  a  new 
program  of  training  and  employment 
services  under  Title  HI  of  the  Job 
Training  Partnership  Act  IJTPA)  lo 
assist  eligible  dislocated  workers. 
Significant  provisions,  as  compared  to 
the  earlier  program,  mclude  a  new 
delivery  system,  a  system  of  rapid 
response  units  to  provide  assistance  to 
workers  and  communities  undergoing 
major  layoffs  and  a  number  of  new  and 
Innovative  approaches  to  serving 
dislocated  workers  Regulations  for  this 
program  must  be  prescnbed  by 
November  1.  1988. 

•  The  Trade  Adjustment  Assistance 
(TAA)  Amendments  were  enacted  in 
Part  3  of  Subtitle  D  of  Title  I  of  OTCA 
and  amended  or  affected  Chapter  2  of 
Title  II  of  the  Trade  Act  of  1974.  which 
provides  benefits  and  services  for 
workers  displaced  from  their  jobs  due  to 
imports.  Significant  changes  include 
requirements  for  active  participation  in 
training,  expansion  of  potential 
eligibility  for  certain  oil  and  gas  industry 
workers,  and  provisions  for  increased 
coordination  with  other  training  and 
employment  programs. 

This  notice  provides  information  on 
the  general  approach  and  policies  the 
Department  intends  to  follow  in 
implementing  programs  authorized 
under  the  above  cited  law.s  Separate 
policy  papers  are  provided  for  the  new- 
worker  adjustment  program  and  the 
amended  TAA  program  outlining  the 


Federal  Register  /  Vol.  53.  No.  174  /  Thursday.  September  8.  1988  /  Notices 


34S4J 


key  steps  in  the  implementation  process 
for  each,  and  pmviding  target  dales  for 
the  issuance  of  regulations  and  other 
malenals.  For  the  plant  closing 
legislation,  only  a  schedule  of  events  is 
being  provided  at  this  time. 

General  Approat  Ji 

The  Department  of  Labor  intends  to 
conduct  the  implementation  process  for 
these  new  taws  in  as  open  and  public  a 
manner  as  possible  and  to  solicit  the 
participation  of  all  interested  parties, 
through  requests  for  comments,  public 
meetings,  and  the  provision  of 
informational  materials  However,  the 
Congress  has  imposed  a  very  light 
timeframe  for  implementation  of  these 
laws  and  it  is.  iheTefore.  critical  that  the 
process  move  expeditiously. 

The  Department  intends  to  publish 
regulations  for  the  new  law  at  the 
earliest  possible  lime  and  to  allow 
ample  time  for  comment,  subject  to  the 
need  to  meet  the  lime  exigencies  and 
other  guiding  principles  in  the 
legislation,  such  as  the  requirement  lo 
coordinate  activities  under  the  several 
programs  authorized  by  the  new 
legislation. 

The  development  of  regulations  will 
conform  to  the  Department's  regulatory 
policy,  which  is  to  follow  the  statutory 
language  as  closely  as  possible  where  it 
is  clear  and  explicit  in  the  legislation,  or 
where  the  intent  is  clear  from  the 
legislative  history;  and  to  provide  as 
much  flexibility  as  possible,  consistent 
with  the  statute,  to  State  and  local  areas 
in  the  development  and  administration 
of  training  and  employment  programs  at 
the  local  level,  This  regulatory  policy  of 
reducing  prescriptive  Federal  rules, 
relying  on  the  content  of  the  basic  law 
as  far  as  possible,  and  allowing  State 
and  local  officials  the  maximum 
flexibility,  has  proved  generally 
effective  in  the  training  and  employment 
field.  That  same  philosophy  will 
continue  to  be  followed  in  the 
development  of  regulations  under  these 
new  lawa.  However,  to  asstire  effective 
impIemen*fation.  there  will  be  instances 
where  more  detailed  clarifications  and 
explanations  nf  Fpecific  provisions  will 
be  provided. 

The  Department  intends  to  trt^at  the 
new  worker  adjustment  program  and 
TAA  as  separate  and  identifiable 
programs.  However,  it  is  the 
Department's  intent,  in  so  far  as 
possible  and  consistent  with  the 
authorizing  legislation,  to  implement  and 
conduct  the  programs  authorized  under 
this  legislation  as  a  comprehensive 
approach  to  worker  dislocation. 
Although  the  Congress  specifically 
mandated  the  continuation  of  two 
separate  adjustment  assistance 


programs  for  dislocated  workers  under 
the  Omnibus  Trade  and 
Competitiveness  Act.  it  clearly 
recognized  the  potential  benefits  of 
closer  cooperation  between  the 
programs  and  included  lartguage 
requiring  coordination  in  the  provisions 
auihorizing  each  of  the  programs  under 
OTCA. 

Both  the  Administration  and  the 
Congress  have  expressed  the  intent  that 
dislocated  workers  not  be  faced  with  a 
fragmented  and  confusing  system  when 
they  seek  the  types  of  assistance  they 
need.  Consistent  vrith  this  goal,  it  is  the 
Departmenl's  intention,  through  its 
implementing  regulations,  policy 
guidarK:c.  operating  infitnictions.  and 
technical  assistance,  lo  promote  a 
comprehensive  approach  to  responding 
to  the  problem  of  worker  dislocation. 
The  Department  believes  that  there  is  a 
potential  for  substantial  savings  and 
increased  effectiveness  through  close 
cooperation  or  integration  between  the 
programs.  Accordingly,  wherever 
feasible.  States  will  be  encouraged  to 
establish  linkages  between  TAA, 
WARN,  and  the  new  worker  adjustment 
program  and  to  pro\'ide  for  joint 
responsibility  where  there  are  specific 
functions  common  to  the  three 
programs.  For  example,  linkages  can 
take  place  in  providing  early 
intervention  services,  in  developing  a 
common  intake  point  and  application 
process,  in  providing  technical 
assistance  and  training,  and  in 
establishing  labor-management 
committees  for  dealing  with  worker 
dislocations. 

Some  of  the  specific  areas  where  such 
coordination  between  TAA  and  the 
worker  adjustment  8er\ir.e8  may  be 
desirable  include: 

— Utilization  of  the  early  intervention 
services  established  by  the  new  worker 
adjustment  program  lo  provide 
information  to  workers  on  these 
programs; 

— Utilization  of  labor-management 
committees  to  provide  basic  information 
about  worker  adjustment  programs  and 
services  to  both  trade  impacted  and 
other  dislocated  workers; 

— Utilization  of  the  State  agreement 
under  the  TAA  program  and  the  Slate 
and  substate  plan  required  under  JTPA 
Title  111  to  outline  the  way  the  State  will 
coordinate  or  integrate  these  programs; 

— Development  of  linkages  with  the 
UI  syslem  which  will  foster  early 
identification  and  referral  of  dislocated 
workers  to  adjustment  assistance  under 
the  TAA  and  fTPA  Title  HI  programs: 
and 

— Provisions  of  training  and  technical 
assistance  designed  to  maximize 
coordination  between  the  programs. 


The  following  sections  outline  the 
timetable  for  implementing  the 
mandatory  advance  notice  law  and  the 
general  approach  that  will  guide  the 
implementation  of  the  new  worker 
adjustment  program  and  the  changes  to 
the  TAA  program  with  planned  dates  for 
publication  of  regulations  and  other  key 
events. 

Imptementnlion  of  Planl  Closing 
NotiTication  Legislation 

While  the  Department  has  no 
enforcement  role  under  the  WARN  Act 
the  Dep^'tmenl  is  authorized  to  issue 
regulations  to  facilitate  the 
implementation  of  the  Act.  The 
requirements  of  Pub.  L.  100-379  become 
effective  on  February  4. 1989.  It  is  the 
Department's  intention  lo  publish  final 
regulations  no  later  than  January  ;a), 
1989.  The  Department  intends  to  provide 
all  interested  parties  w^lh  ample 
opportunity  lo  review  and  comment  on 
the  concept  of  and  the  process  for  the 
development  of  the  plant  closing  and 
mass  layoff  notification  regulations  and 
lo  review  and  comment  on  the 
regulations  themselves.  To  this  end 
foUowing  publicaiion  of  this  notice,  the 
Department  proposes  to  follow  the 
schedule  ouilmed  below. 

Date.  Product.  orEvent 

9/l3/8&--4^ibItsh  in  the  Federal  Register 

a  summary  of  the  Isw  and  applicable 
Iftgislative  reports  on  ihe  WAR.N  Acl 
The  notice  will  solicit  comments  to 
assist  the  Department  in  the 
development  of  pohcy  and  regulations 
for  implementing  the  new  law. 

9/l3/8a— Forward  a  letter  to  umbrella 
business  and  labor  organizations 
providing  actual  notice  of  the  process 
and  the  Department's  schedule  for 
development  and  publication  of  the 
regulations. 

10/7/88--A11  comments  on  the 
September  13  notice  will  be  due  to  the 
Department 

10/18/88— The  Department  will  publish 
in  the  Federal  Re^ster  a  basic  policy 
paper  on  the  plant  closing  and  mass 
layoff  notice  legisUtioa  establishing 
the  basic  principles  lo  be  used  m 
developing  the  regulations.  This  notice 
will  also  solicit  comments. 

11/8/88 — ^All  comments  on  the  basic 
policy  paper  shall  be  due  to  the 
Department 

11/30/88— The  Department  wiB  publish 
proposed  regulations  for  the  plant 
closing  and  mass  layoff  notice 
legislation.  These  proposed 
regulanoiis  will  be  based  on  the  policy 
paper  and  will  consider  comments 
submitted  regarding  that  paper. 
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Comments  will  be  solicited  on  the 

proposed  regxilations. 
12/30/88 — All  comments  on  the 

proposed  regulations  shall  be  due  to 

the  Department 
1/20/89 — All  comments  received  on  the 

proposed  regulations  will  be 

reconciled  and  final  regulations 

published. 
2/4/e9_E:ffecUve  date  of  Pub.  L  100-379 

and  implementing  regulalions. 

It  IS  the  Departmenfs  intent  to  attend 
meetmgs  and  to  confer  with  parlies 
interested  m  the  plant  closing  and  mass 
layoff  notice  regulations  throughout  the 
process  outlined  above, 

Prindpies  To  Guide  Implementation  Of 
The  Economic  Dislocation  And  Worker 
Adjustment  Assistance  Program 

The  new  Economic  Dislocation  and 
Worker  Ad)ustmenl  Assistanr* 
(EDW.AA)  program  is  buil!  upon  the 
lessons  learned  from  the  implementdtion 
of  the  [TPA  Title  III  dislocated  worker 
program  and  incorporates  new  features 
that  are  designed  to  result  in  the 
delivery  of  more  effective  training  and 
employment  services  to  dislocated 
workers  Incorporated  m  this  program 
are  several  principles  which  are  critical 
to  succesbful  implementatjon.  These 
include: 

Broad  coverage  of  the  eligible 
population — The  new  program  continues 
the  basic  ehgibility  critena  established 
under  Title  III  of  JTPA,  including  the 
JTPA  Amendments  of  1986.  in  order  to 
serve  the  broadest  range  of  eligible 
dislocated  workers.  Included  are 
individuals  who  lost  or  are  about  to  lose 
their  jobs  due  to  a  layoff  or  plant 
closing,  long  term  unemployed 
individuals,  and  individuals  who  were 
self-employed  and  are  unemployed 
because  of  general  economic  conditions 
These  individuals  may  be  served 
without  reference  to  their  State  or  local 
residence.  Where  such  services  will  not 
adversely  affect  the  dehvery  of  services 
to  eligible  participants,  the  Governor 
may  also  elect  to  assist  displaced 
homemakers. 

Broadened  delivery  system  to 
improve  effectiveness — Under  the 
current  system,  the  Governor  has  had 
wide  latitude  in  designing  the  State 
program,  including  the  delivery  system 
Some  States  have  run  essentially 
Statewide  programs  with  little  local 
mvolvement.  while  others  have  operated 
through  the  !TPA  substate  delivery 
system.  The  new  OTCA  worker 
adjuHtmenl  program  provides  for  a  new 
structure,  in  which  the  Governor 
continues  to  play  a  significant  role.  But 
the  program  is  operated  largely  through 
mandated  substate  areas.  The  statute 
requires  that  a  substantial  portion  of  the 


funds  allotted  to  a  Slate  be  passed  down 
)o  designated  substate  areas  for  the 
delivery  of  services.  This  is  similar  to 
the  pattern  established  under  Title  U  of 
prPA  and  bnngs  a  local  dehvery 
capability  into  the  mainstream  of 
dislocated  worker  programs. 

This  means  that  local  entities  will 
assume  a  greater  responsibility  for 
response  to  worker  dislocation  It  also 
means  that  in  many  cases  entities  which 
have  little  or  no  experience  with 
services  to  dislocated  workem  will  now 
have  to  develop  this  capability. 

The  new  system  also  emphasizes  the 
coordination  of  programs  which  serve 
dislocated  workers.  So.  while  the  new 
local  delivery  capability  is  being 
developed,  a  new  series  of  relationships 
will  also  be  emerging.  For  example, 
there  will  be  new  relationships  between 
the  State  and  substate  grantees  and 
between  the  new  worker  adjustment 
program.  TAA.  and  LH.  in  the  area  of 
information  on  worker  dislocation  and 
rapid  response.  There  will  also  need  to 
be  new  relationships  involving  the 
private  sector  such  as  Chambers  of 
Commerce,  labor  organizations,  private 
industry  councils,  and  other  groups  and 
associations.  These  entities  may  have 
information  on  dislocation  or  may  be  in 
a  position  to  affect  Ihe  actions  of 
business  on  the  areas  of  voluntary 
notice  (where  mandatory  notice  is  not 
required),  labor-management 
cooperation,  or  other  actions  to  improve 
the  effectiveness  of  program  services. 

In  addition,  new  program 
relationships  will  need  lo  be  developed, 
since  the  new  worker  adjustment 
program  envisions  greater  coordination 
and  linkage  among  major  program 
components  such  as  the  Unemployment 
Compensation  system  and  Ihe  Trade 
Adjustment  Assistance  fTAA)  program. 
There  will  also  need  to  be  a  familiarity 
with  the  provisions  of  the  n(*w  Worker 
Adjustment  and  Retraining  Notification 
Act  which  lay  out  mandatory  advance 
notice  requirements  for  certam  plant 
closings  and  mass  layoffs. 

Importance  of  labor- management 
cooperation  in  responding  to  worker 
dislocation— In  a  variety  of  recent 
studies,  and  as  an  outgrowth  of  the 
Secretary's  Task  Force  on  Economic 
Adjustment  and  Worker  Dislocation, 
there  has  been  an  emphasis  on  the 
beneficial  effects  of  labor-management 
cooperation  tn  the  delivery  of  services  to 
dislocated  workers.  This  ts  an  important 
principle,  since  it  assumes  that  those 
involved  in  and  affected  by  worker 
dislocation  may  be  in  the  best  position 
and  sufficiently  motivated  lo  decide  the 
best  approach  to  readjustment.  The 
Department,  through  the  cooperative 
efforts  of  the  Employment  and  Training 


Administration  (ETA)  and  the  Bureau  of 
Latxir  Management  Relations  end 
Cooperative  Programs,  has  already 
conducted  training  for  Stales  and  issued 
information  on  )oint  labor-management 
committees.  This  approach  is  commonly 
referred  lo  as  the  "Canadian  model."  a 
series  of  activitjes  regularly  conducted 
by  the  Canadian  Industrial  Adjuslmenl 
Service.  This  emphasis  has  been 
incorporated  in  the  new  worker 
adjustment  program,  which  allows  for 
Slate  support  of  labor  management 
committees  and  labor-management 
cooperative  efforts. 

The  need  to  begin  the  adjustment 
process  as  early  as  possible — Rapid 
response  to  worker  dislocation  may  be 
the  single  most  important  element  of  an 
effective  dislocated  worker  program.  It 
encompasses  the  ability  to  initiate 
important  program  services  either 
before,  or  shortly  after,  the  dislocation 
takes  place.  This  permits  individuals  to 
begin  prepanng  for  adjustment  early, 
before  the  trauma  of  dislocation  has  set 
m  end  when  Ihey  can  be  reached  and 
guided  on  the  range  of  training  and 
employment  options  available  to  assist 
them  in  making  new  career  choices.  It 
also  permits  the  effective  utilization  of 
UnemptoyroenI  Insurance  payments  as 
an  important  source  of  personal  and 
family  income  support  while 
readjustment  and/or  retraining  services 
are  being  provided 

While  variations  of  rapid  response 
teams  and  capabilities  existed  under 
Title  III  of  )TPA.  the  new  system  will 
require  this  activity  across  the  system 
and  provide  for  a  certain  level  of 
uniformity  to  encompass  the  initiation 
and  delivery  of  a  range  of  basic 
readjustment  and  retraining  services. 
One  of  the  most  important  duties  of  the 
rapid  response  team  will  be  to  assist  in 
Ihe  eslabhshmeni  of  labor/management 
committees. 

Sen.'ices  tailored  to  the  needs  of 
individual  workers — Apart  from 
responding  quickly  lo  worker 
dislocation,  it  is  critically  important  that 
the  services  to  be  provided  meel  Ihe 
needs  of  the  target  population.  The  new 
program  incorporates  this  important 
principle  in  at  least  four  ways.  First,  (t 
anticipates  that  each  worker  will  be 
provided  a  solid  assessment  of  the 
worker's  needs  and  wants,  to  begin  to 
tailor  a  program  of  ser^'ices  lo  match- 
Second,  it  allows  a  broad  range  of 
program  services  lo  be  available  to  meet 
Ihe  worker's  needs-  Third,  it  places  an 
emphasis  on  training  and  allows  for  a 
level  of  participant  support  while  in 
training,  so  that  the  participant  may 
pursue  a  longer  range  career  strategy, 
rather  than  just  focusing  on  the  short- 
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term  need  for  a  job.  Finally,  it  allows  the 
dislocated  worker  to  receive  a 
certificate  of  continuing  eligibihty  that 
permits  the  acquisition  of  services  at  a 
later  date  without  having  to  reestablish 
eligibihty  if  the  worker  needs  more  time 
to  evaluate  his/her  career  situation  and 
pursues  an  immediate  emplo>-mpnt 
opportunity  when  first  enrolled  in  the 
program. 

Improved  resource  management — One 
of  the  major  problems  which  surfaced 
under  the  fTPA  Title  111  program  was 
that  of  under-utilizalion  of  hinds  as  the 
result  of  (1)  problems  arising  from  initial 
allocations  coupled  with  a  later  Inability 
to  then  apply  funds  to  areas  in  need;  (2) 
unwieldy  requests  for  proposal  (RFP) 
systems:  and  (3)  an  inability  to 
effectively  utilize  available  funds.  The 
new  program  provides  for  systems 
under  which  the  Secretary  will  monitor 
State  use  of  funds  and  will  reatlot  funds 
where  necessary,  as  required  by  the  Act. 

Performance  standards — The  new 
program  provides  an  opportunity  to 
implement  more  effective  performance 
standards  for  dislocated  worker 
programs  under  jTPA  by  providing  for 
the  application  of  performance 
sttindards  at  the  substate  level  and 
providing  for  substate  reporting.  The 
Secretary  will  be  able  to  establish 
standards  and  recommend  adjustments, 
while  Governors  will  set  standards  for 
each  substate  area. 

Importance  of  Department 
leadership— As  Title  III  of  JTPA  has 
pvnived.  It  has  become  increasingly 
iipprirent  that  the  Department  of  Labor 
needs  lo  play  a  more  active  leadership 
role  in  the  training  and  employment 
system.  The  Department  intends  to 
assume  this  role  as  the  new  worker 
idiustment  system  is  implemented.  This 
will  take  the  form  of  an  increased 
emphasis  upon  technical  assistance  and 
training  and  a  regular  and  ongoing 
exchange  of  views  with  the  system  and 
with  interest  groups.  The  Department 
will  also  provide  a  leaderi-hip  role  by 
advising  on  basic  standards  of  program 
content,  operation  and  results. 

Operations  to  commence  on  July  1. 
79ff£>— SecUon  6305  of  OTCA  makes  the 
new  worker  adjustment  assistance 
program  effective  on  July  1. 1989. 
Program  Year  1988  (July  1, 19B8  through 
June  30. 1989)  is  a  transition  year.  The 
Department  intends  lo  implement  the 
new  system  on  a  schedule  which  will 
meet  the  July  1. 1989  date,  but  also  allow 
for  maximum  input  lo  the  system  from 
the  various  partners.  Other  key  dates 
required  in  the  Act  are  the  publication  of 
regulation  by  November  3.  1968  and  the 
reestablishmeni  of  the  State  Job 
Training  Coordinating  Council  (SJTCC) 
by  January  1, 1989.  In  order  lo  meet  the 


luly  1. 1989  implementation  date,  the 
Department  believes  Stales  should 
complete  the  SfTCC  redesignations 
before  the  legislatively  mandated  dale. 

The  Departmenfs  proposed 
implementation  schedule  is  as  follows: 

Date.  Product,  or  Event 

8/23/88— Enactment  of  Pub.  L.  10(M18. 

8/24/88— Letters  forwarded  to 
Governors  from  Secretary  covering 
initial  advice  on  implementing  new 
worker  adjuslmenl  programs,  trade 
adjustment  assistance,  and  plant 
closing/mass  layoff  notification. 
(Completed) 

9/8/88 — Federal  Register  notice  issued 
on  program  principles  and 
implementation  schedules  (this 
document). 

9/8/88 — Letters  forwarded  to  Governors 
from  Assistant  Secretary  providing 
more  detailed  guidance  on  worker 
assistance  program  implementation. 

9/15/88 — Governors  initiate  process  for 
reconstitution  of  SJTCC  and 
establishment  of  substate  areas. 

9/20/88— The  Department  conducts 
initial  meeting  with  State  worker 
adjustment  liaisons.  Provides  key 
policy  direction,  detailed  scheduling 
and  other  guidance  related  to 
implementation. 

9/30/88— Interim  final  regulations 

published  m  Federal  Register  to  afford 
early  guidance  on  SfTCC 
reconstitution  and  substate 
designation  and  to  conform  to 
statutory  11/1/88  regulations 
publication  deadline  Comment 
opportunity  follows.  Proposed 
planning  instructions  shared  with 
pubhc  for  comment,  published  in 
Federal  Register 

10/1-11/30/88— Pubhc  meetings, 
comnient.  and  consultation  on  inienm 
final  regulations,  proposed  reporting 
instructions,  proposed  performance 
standards  and  proposed  plamung 
instructions. 

11/1/88 — Proposed  reporting 
requirements  provided  for  comment 
through  Federal  Register  notice. 
Reconstitution  of  SJTCC  should  be 
completed. 

11/15/88— State  worker  adjustment 
office  established. 

12/1/88 — Prelimmary  work  begins  or 
continues  in  each  State  on  substate 
planning,  formula  for  fund 
distribution,  reallocation  procedures, 
performance  standards,  and 
coordination  plans  with  LI,  TAA. 
economic  development  and  education. 
Substate  area  designations  should  be 
completed. 

12/12/88 — Proposed  performance 
standards  and  instructions  published 
in  Federal  Register  for  comment. 


12/30/88— .M!  substale  grantees 
designated. 

12/30/88— Final  regulations  and 
planning  guidance  issued  and 
published  m  Federal  Register. 

1/16/89 — Fmai  reporting  instniciions 
published  in  the  Federal  Register. 

3/1/89 — Deadline  for  substate  grantee 
designation,  pianmng  instructions  and 
schedule.  Final  performance 
standards  issued  and  published  in 
Federal  Register. 

5/1/89 — Substate  plans  due  to 
Governor.  Governor's  plan  submitted 
to  Secretary,  who  advises  of  problems 
within  30  days  or  approves  withm  45 
days. 

7/1/89 — Program  operations  begin. 

Principles  To  Guide  Implementadon  Of 
Changes  To  The  Trade  Adjuspnent 
Assisiance  Program 

Trade  Adjustment  Assistance  for 
Workers,  m  Chapter  2  of  Title  11  of  the 
Trade  Act  of  1974.  is  available  to 
workers  who  lose  their  jobs  or  whose 
hours  of  work  and  wages  are  reduced  as 
a  result  of  increased  import  competition. 

Under  the  Trade  Act,  workers  whose 
employment  is  adversely  affected  by 
increased  imports  may  be  eligible  for 
trade  adjustment  assistance  (TAAl. 
TA.^  includes  a  variety  of  benefits  and 
services  to  help  dislocated  workers 
prepare  for  and  obtain  jobs,  including 
training,  job  search  and  relocation 
assistance,  and  other  reemployment 
services.  Eligible  workers  may  also 
receive  weekly  trade  readjustment 
allowances  [TRA]  following  their 
exhaustion  of  unemplojTnent  benefits. 

Under  an  agreement  wnth  the 
Secretary  of  Labor,  States  ser\'e  as 
agents  of  the  United  States  for 
adminifilenng  the  benefit  p^o\^Slon8  of 
the  TAA  program  for  workers  whose 
separation  from  employment  is  linked  to 
import  competition. 

The  Omnibus  Trade  and 
Competitiveness  Act  of  1988  amends  the 
TAA  proETam  by  making  a  number  of 
substantive  programmatic  changes  to 
the  TAA  program,  including: 

— ^Making  training  for  certified  eligible 
workers  an  entitlement  and  requiring 
worker  participation  m  a  traming 
program,  when  feasible  and  appropriate, 
as  a  condition  for  receiving  trade 
readjustment  allowances; 

— Expanding  the  scope  of  eligibility 
for  TAA  to  oil  and  gas  workers  engaged 
in  exploration  and  dniling; 

— Making  workers  previously  certified 
for  TAA,  who  were  separated  from 
employmeni  during  the  period  from 
August  13. 1981  to  Apnl  7.  1986.  eligible 
for  trade  readjustment  allowances. 
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under  certam  conditions,  if  the  worker  it 
enrolled  m  training: 

— Relating  individual  worker 
eligibility  periods  for  TAA  ro  the 
workers  niost  recent  qualifying 
separation  from  adversely  affected 
employment,  rather  than  first  qualifyinj? 
separation,  under  a  certiRcation  isttipd 
by  th«  Department:  and 

— Requiring  trade  impacted  workers 
to  be  notified  throuftfa  written  and 
newspaper  notices  of  benefits  available 
under  certifications  of  eligibiJity  to 
apply  for  TAA  issued  by  the 
Department. 

The  198a  amendments  Ciiil  for 
improved  coordination  between  the 
TAA  and  worker  adjustment  programs 
!o  help  dislocated  workers — regardless 
of  the  cause  of  their  dislocation.  States 
will  omtinue  to  serve  as  agents  of  the 
L'nited  States  and  provide  adjustment 
a'*sistance  services  and  pay  TKA  to 
workers  adversely  affected  by  foreign 
imports. 

Most  of  the  provisions  of  the  1988 
amendments  are  effective  on  the  dute  of 
enactment  [August  23,  1988)  Several 
provisions  are  effective  30  and  90  days 
after  date  of  enactment,  but  this  delay  is 
tn  allow  time  for  planning  and 
preparation  so  that  the  provigums  can 
be  fully  implemented  on  their  effective 
dates. 

Implementation  of  the  1988 
amendments  to  TAA  wiU  be  guided  by 
the  following  principter 

Contmuotion  o^  TAA  as  a  separate 
pro^mm — The  Department  intends  (n 
keep  T.AA  as  a  separate  identifiable 
program.  However  in  its 
implementation  of  the  l^Jfl  amendments 
the  Department  is  encouragmg 
productive  linkages  with  thn  new 
worker  adjustment  program  under  [TPA 
and  a  coordinated  delivery  systt^m  at 
the  State  and  local  levels  to  enhance 
M.-r\  .':.e8  to  trade  impacted  and  other 
dislocated  workers. 

Pubhc  notice — Prompt  public  notice 
will  be  given  of  all  TAA  certifications 
issued  by  the  Department  to  workers 
ar.d  other  interested  parties. 

Oil  and  gas  workers — Prompt  pubbc 
notice  will  be  given  of  the  nne-time 
opportuzuty  for  oil  and  natural  gas 
workers  engaged  ua  exploration  or 
drilling,  who  were  separated  after 
September  3a  1965.  to  file  peutions 
within  67  days  after  enactment  of  the 
OTCA  under  new  eligibihty  rules. 

E.i}phasis  on  training — Training  will 
be  encouraged  early  m  the  workers's  Ul 
eligibility  penod.  if  traming  is  required 
to  retlun  to  suitable  employment. 

Conditions  for  receipt  of  income 
support — Active  partjapation  in  training 
will  be  required  to  receive  income 
mainlenaoce  (TRA  payroenta)  except 


when  a  waive-r  is  granted  when  certain 
specified  conditions  are  met. 

Early  idenlificatjon  of  displaced 
workers — Early  identification  of  trade 
related  worker  di  s  plaice  men  t  a  as  wtfll  as 
early  assessment  of  affected  individuals 
adiustment  and  reemployment  service 
n»:pds  will  be  encournged 

SAared  Resoarr:cs — In  order  to 
maximize  resfjurces.  program  deliverers 
will  be  encouraged  lo  utilize  the 
provwioos  in  the  Act  that  allow  costs  of 
training  trade  impacted  workers  lo  be 
shared  with  funds  from  other  Federal 
program  acmrces  and  from  State  and 
pnvate  sources. 

Coordinatton — Provisions  and 
guidance  governing  training  enrollment 
and  participation  will  be  as  similar  as 
possible  with  respect  to  prfjgram 
flements  common  to  TAA  and  the  new 
I TPA  worker  adjustment  program 

The  Deportment  will  inaue  oper/thng 
guidance  (o  the  States  and  encnuragt*  a 
coordmated  delivery  system  responsive 
to  the  need  of  trade  impacted  workers. 
Our  plans  call  for  immediately  issuing 
necessary  operating  guidance  to 
cooperating  State  agencies  to  implement 
those  provisions  of  the  TAA 
amendments  that  are  effective  upon 
enactment  and  then  to  proceed  with 
formal  rulemaking  as  quickly  as  possible 
so  that  program  regulations,  which 
would  supersede  the  operating  guidance, 
can  be  published  for  comment  early  this 
fall. 

Implementation  schedule  for  the  1988 
TAA  Amendments — The  Department's 
proposed  implementation  schedule  for 
the  Trade  Adjustment  Assistance 
Amendments  is  as  follows: 

Date,  Product,  or  Event 

8/23/88— Notify  the  public  via  a  press 
release  and  issue  administrative 
guidance  to  State  Employment 
Security  Agencies  on  the  one-time 
penod.  to  November  18.  1988.  for  oil 
and  gas  workers  engaged  in 
exploration  or  drilling  who  were 
separated  after  September  30.  1985.  to 
file  petitions  for  TAA  and  retroactive 
TRA  payment  under  new  eliglbiUty 
rules.  (Co  D^ileted) 

8/31/88— Transmit  to  Governors  the 
new  TAA  a^eement  between  the 
Secretary  of  Labor  and  the  State  for 
administering  the  benefit  provisions  of 
TAA.  as  amended  by  the  Omnibus 
Trade  and  Competitiveness  Act  of 
IWJH.  ((^jm^ilHtedl 

9/9/80 — Is&ue  technical  operating 
guidance  to  the  cooperating  Slate 
agencies  for  implementing  those 
provisions  of  the  TAA  amendments 
which  are  effective  upon  enactment  or 
within  90  days  thereafter.  Publish 


guidance  in  the  Federal  Register 
promptly  following  issuance 

10/14/B8~Complete  multiple  training 
sessions  for  State  and  regional 
program  staff  on  the  1986  amendments 
to  the  TAA  pn>gram,  and  on  the 
technical  operating  guidance 

10/ U/K8— Publish  intenm  finnl 
regtilations  implementing  tlie  1988 
T.\A  amendments  in  the  Federal 
Register  request  public  comment 

11/ 18/88— Deadline  for  raceipl  by 
Department  of  petitions  for  oil  and  gas 
workers  engaged  in  exploration  or 
drilling  who  were  separated  frum 
employment  after  9/30/85  and  ore 
applying  fur  retroactive  TRA  benefits. 

11/21/88— As  of  this  date,  all  workers 
required  to  be  enrolled  or 
parficipatiug  in  apprtned  traming  as  <i 
c4jndition  for  receipt  of  TRA 
paymfmts,  unless  such  training  has 
been  completed  or  a  waiver  is  issued 

1/4/81*— Issue  revised  Slate  reporting 
instnic  lions 

1/13/89— Publish  final  regulations  m  the 
Federal  Register,  implementing  the 
1988  TAA  amendments. 

2/23/89— Study  and  prepare  a  report  to 
Congress  on  expediting  worker 
certified tions.  in  consultation  with  the 
Secretary  of  Commerce. 

Signed  at  Washington.  DC  this  2nd  day  of 
September.  196B. 
Roberts  T.  lonos. 

Assisian  t  Srcretary  for  Empivyment  and 
Training. 
[FR  Doc.  8B-204tiJ  Filed  9-7-88: 8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSIOM 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Manag«rnenl  and  Budget  Review 

AGENCV:  Nuclear  Regulatory 
C'lnim^  jst'Jii- 

action:  N  ■ri..e  of  the  Office  of 
Managemeni  and  Budget  review  of 
infofTnalion  collection. 

SUMMARY:  The  Nuclear  Regulator>- 
Commission  (NRC1  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMBl  fur  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  US.C 
Chapter  351 

1  Type  of  submission,  new.  revision, 
or  exlenaion:  F.Kten8ion. 

Z  The  title  of  the  infomuition 
collection:  10  OK  Part  7t)— Domesbc 
Licensing  of  Special  NucJear  MateriaL 
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3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Applications  for  new  licenses 
and  amendments  may  be  submitted  at 
any  time.  Applications  for  renewal  are 
submitted  every  five  years.  R^Tports  are 
submitted  as  events  occur.  Nuclear 
material  control  and  accounting 
information  is  submitted  in  accordance 
with  specified  instructions. 

5.  Who  will  be  required  or  asked  to 
report:  Applicants  for  and  holders  of 
specific  licenses  to  receive  title  to.  own. 
acquire,  deliver,  receive,  possess,  use, 
and  initially  transfer  special  nuclear 
material. 

6.  An  estimate  of  the  number  of 
responses:  1.089. 

7.  An  estimate  of  the  total  number  of 
hours  needed  lo  complete  the 
requirement  or  request:  Approximately 
50  hours  per  response  for  applications 
and  reports,  plus  approximately  145 
hours  annually  per  recordkeeper.  The 
total  industry  burden  is  91,071.5  hours. 

8-  An  indication  of  whether  section 
3504(h).  Pub.  L  90-511  applies:  Not 
applicable. 

9.  Abstract:  NRC  regulations  in  10 
CFR  Part  70  establish  procedures  and 
criteria  for  the  issuance  of  licenses  to 
own.  acquire,  receive,  possess,  use,  and 
initially  transfer  special  nuclear 
material.  The  information  in  the 
applications,  reports  and  records  is  used 
by  the  NRC  staff  lo  assess  the  adequacy 
of  the  applicant's  physical  plant, 
equipment,  organization,  training, 
experience,  procedures  and  plans  for 
protection  of  public  health  and  safety 
and  the  common  defense  and  security. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  1717  H 
Street  NW..  Washington,  DC  20555. 

Comments  and  questions  should  be 
directed  lo  the  OMB  reviewer,  Nicolas 
B,  Garcia.  (202)  395-3084, 

The  N'RC  Clearance  Officer  is  Brenda 
Jo  Shelton.  (3011  492-8132. 

Dated  at  Betheada,  Maryland,  this  Isl  day 
of  September  1988. 

For  Thf>  Nuclear  Regulatory  Conunitsion. 
WlUiam  G.  McDonald. 
Director.  OfficeofAdministrolionond 
Resources  ManogemenL 
(PR  Doc  8^20386  Filed  9-7-68:  8:45  amj 

BIUJHO  CODE  7ftlo~0l-ll 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on 
Reliability  Assurance;  Cancellation 

The  Federal  Register  published 
Monday.  August  22.  1988  |53  FR  31945) 
contained  notice  of  a  meetmg  of  the 
ACRS  Subcommittee  on  Reliability 


Assurance  scheduled  for  September  16. 
1988.  This  meeting  has  been  cancelled. 

Date:  August  31, 1988. 
MorloD  W.  Uborkin, 
Assisiani  Executive  Director  for  f^/ect 
Heview. 
[FR  Dot:.  88-20387  Filed  9-7-68;  B.-45  aro] 
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Commonwealth  Edison  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

[Docket  Nos.  50-?95  and  50-3041 

The  United  Slates  Nuclear  Regulator}' 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  DPR-39  and 
DPR -48  issued  to  Commonwealth 
Edison  Company  (the  licensee),  for 
operation  of  Zion  Nuclear  Power 
Station.  Units  1  and  2  located  in  Lake 
County,  Illinois.  These  amendments 
consist  of  proposed  changes  to  the  Zion 
Technical  Specification  Sections  3.2.  3.4. 
3.8.  and  3.9  that  would  euthonze  Zion 
Station  to  remove  the  Boron  Injection 
Tank  (BIT)  and  the  associated  piping. 
valves  and  heat  trace  for  recirculation 
between  the  BIT  and  the  Boric  Acid 
Tanks  (BAT).  These  amendments  will 
result  in  operational  and  safety  benefits 
for  the  station.  Presently,  the  negative 
effect  of  the  high  boric  acid 
concentration  in  the  BfT  and  BAT 
systems  necessitates  frequent  BAT 
transfer  pump  seal  repairs,  heat  trace 
repairs  and  entering  into  Technical 
Specification  Limiting  Conditions  of 
Operation  to  accomplish  these  repairs. 
TTie  detrimental  consequences  of  high 
boric  acid  concentrations  are  also 
potential  contributing  factors  to 
Emergency  Core  Cooling  System 
inoperability.  Improved  anal>iical 
techniques  used  for  Final  Safety 
Analysis  Report  accident  analyses  show 
that  the  BIT  concentrations  could  be 
reduced  or  the  entire  BIT  could  be 
removed  from  the  Westmghouse  plants. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  October  11. 1988.  the  bcensee  may 
file  B  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  faciUty  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 


petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  of 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safely  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary'  of  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  inter\ene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  part  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioners  interest.  The  petition  should 
also  identify  the  specific  aspecl(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  mter\'ene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  descnbed  above. 

Not  later  than  fifteen  (15)  days  pnor  lo 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
inter\'ene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  m  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  hmiled  to  matters  wuhin  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party- 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunit>'  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 


34850 


Fftcfaral  Regisler  /  Vol.  53.  No.  174  /  Thursday.  September  fl.  1988  /  Notices 


present  evidence  and  crass-examine 
witnesses. 

A  request  for  a  hearing  or  petition  for 
l.'ave  (o  mtervpne  shall  be  filed  with  the 
Secretary  of  the  Commission.  United 
Slates  Nuclear  Regulaton-  Commission. 
Washington,  DC  20555.  Attention: 
Dijcketing  Hnd  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
UocuKient  Ruom.  1717  H  Street.  NW, 
Washington.  DC  by  the  above  date. 
Where  petitions  are  fiied  during  the  last 
ten  110)  days  of  the  notice  period,  it  is 
requested  tli<it  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  Western  Union 
at  l-«10-3^5-6000  (m  Missouri  1-800- 
342-6700)  The  Western  Union  operator 
should  be  given  Data^am  Identification 
Number  3737  ar.d  the  foUowmj?  message 
addressed  to  Daniel  R-  Muiier: 
petitioner's  name  and  telephone 
number:  date  Petition  was  mailed;  plant; 
and  publication  date  and  pa^e  number 
of  thi8  Federal  Re^ster  notice  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Course!,  U.S. 
\ucfear  Re^latory  Commission. 
Washinsfton.  DC  20555,  and  Michael 
Miller.  Esquire,  Sidiey  and  Austin.  One 
First  National  Plaza.  Chicago.  Illinois 
60603.  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petition  and/or  request  for 
heanng  wiil  not  be  entertained  absent  a 
dptprmmation  by  the  Commi.ssion,  the 
presiding  officer  or  the  presidmg  Atomic 
Safety  and  Licensing  Board,  that  the 
petition  and/or  request  should  be 
cranled  based  upon  a  balancing  of  the 
factors  specified  m  109  CFR 
2."'l4i:a)(l)(iHv)  and  2.714(d). 

If  a  request  for  heanng  is  received,  the 
Commissions  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
p.,blishes  a  ^Jrthe•  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50,91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  9.  1988  which  is 
available  for  public  inspection  at  the 
Commiaaion's  Public  Document  Room. 
1717  H  Street,  NW,,  Washington.  DC 
205SS,  and  at  the  Waukegan  Public 
Library.  128  N.  County  Street 
Waukegaa  Uiioois  60065. 


Dnicd  at  RockviUe.  MaryUnd  this  28th  diy 
of  AugiMt  198B. 

For  the  NucJtrar  Regulatory  Comtniision. 
Danivi  R.  MuQar. 

Director.  Prvject  Dirvctorote  fn-Z  DtvisJan  of 
Heoctor Projects— t/I./V.  VandSpecial 
Profed^ 
fFR  Doc  S&-2036a  Filed  9-7-a8;  S:45  ami 
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!  Docket  No«.  STN-&0-5M,  STN  S0-M7 1 

Tennessee  VaAey  Authority  Yettow 
Creek  Modem-  Ptent,  Untts  1  and  2: 
Order  RevoWng  Construction  Permits 

I 

On  November  2S.  1976,  the  United 
States  Nuclear  Ref^Iatory  Commission 
(Commission)  issued  Construction 
Permits  CPPR-172  and  CPPR-173  to 
Tennessee  Valley  Authority,  authorizing 
c'jnstruction  of  the  Yellow  Creek 
Nuclear  Plant.  Units  1  and  2.  two 
pressurized  water  reactors,  at  a  site  in 
Tishomingo  County,  Mississippi.  The 
latest  construction  completion  dates  set 
forth  in  the  pvermits  were  May  1,  1985 
and  May  1.  1986.  respectively 
Tennessee  Valley  Authority  submitted  a 
timely  request,  by  letter  dated  January 
21, 1983.  to  exlpnd  the  latest 
construction  completion  dale  for  both 
units  to  September  1,  1987. 

II 

Dy  letter  dated  October  24. 1985. 
Tennessee  Valley  Authority  requested 
that  the  construction  permits  for  Yellow 
Creek  be  wrilhdrawn.  The  letter  slated 
that  Yellow  Creek  was  canceled  on 
August  29, 1964.  A  cancellation  plan. 
which  included  a  site  slabiUzation  plan, 
was  also  transmitted  by  the  October  24 
letter. 

Ill 

The  site  stabilization  plan  provides 
for  the  stabilization  of  the  Bile  by 
grading,  reve^etation  and  the  use  of 
holding  punds  to  limit  erosional  runoff 
until  reveget.-ttion  is  completed.  It  also 
provides  for  rnntrol  of  unauthorized 
access  and  prevention  of  unauthorized 
use.  The  plan  will  remain  in  effect  until 
the  most  appropnate  long-term  use  of 
the  site  IS  determined,  at  which  lime  it 
will  be  incorporated  into  thai  use- 
Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  thai  the 
revocation  of  these  construction  permits 
will  have  no  significant  impact  on  the 
environment.  An  Fjivironmental 
Assessment  and  Finding  of  No 
Significant  Impact  was  published  In  the 


Federal  Register  on  December  17.  1987 
{52  FR  47963). 

Tlie  applicant!  letter  dated  October 
24. 1985,  and  the  NRC  staff's  letter  and 
evaluation  of  the  request  for  withdrawal 
of  the  permit,  and  the  staffs  evaluation 
of  the  Site  SubiUzatiun  Plan,  dated 
August  29.  1968,  are  available  for 
inspection  at  tbe  Commission's  Public 
Document  Room.  1717  H  Street  NW., 
Woshmgton.  DC  20555. 

It  is  hereby  ordered  that  Construction 
Permits  CPPR-172  and  CPPR-173  arc 
revoked. 

This  Order  is  effective  upon  issuance. 

Dalud  al  RockviUe.  UaryUnd.  this  29tfa  day 
of  August  1988. 

For  th«  Nuclear  Regulatory  Commtssioa 
ViLtar  Stello.  |r^ 

Ex»cu!ivr  Dirvctor  for  Operations. 
|FR  Doc.  88-20389  RIed  9-7-88;  8:45  ami 
BNJJMO  COOC  T^SO^l-M 


POSTAL  SERVICE 


Privacy  Ad  of  1974;  Systems  of 
Records 

agency:  Postal  Service. 
action:  Notice. 

summary:  On  July  1. 1988  (53  FR  25025). 
the  Postal  Service  published  notice  of 
the  addition  of  a  routine  use  to  each  of 
its  systems  USPS  120.120.  Personnel 
Research  and  Test  Validation  Records, 
and  USPS  050.020,  Finance  Records- 
Payroll  System.  This  notice  clarifies  and 
corrects  the  textual  description  of  the 
related  matching  program  given  in  the 
"Supplementary  Information"  section  of 
that  Dottce. 

That  segment  of  the  program  that 
involves  a  computer  match  of  male 
applicants  for  postal  employment 
against  Selective  Service  System's  (SSS) 
file  of  registrants  under  the  SSS 
Registration  Program  will  be  conducted 
on  a  continuous  basis  at  selected 
intervals  and  as  described  in  iht  SSS's 
notice  of  February  19. 1967  (52  FT?  5232). 
amended  by  notice  of  July  IB.  1988  (53 
FR  27097).  Further,  the  Postal  Service 
will  disclose  the  described  limited 
information  about  all  males  bom  In 
years  of  birth  of  the  age  groups  which 
are  required  to  register  thus,  disclosure 
will  not  necessarily  be  limited  to  those 
bom  in  the  years  1963  through  1970  and 
living  in  particular  geographical  areas  as 
stated  in  the  luly  1. 1988  notice. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Sheriff.  Records  Office.  (202)  288- 

5158, 

Fred  EgglMtoo. 

Assistant  General  Counsel.  Legishuve 

Division. 

IFR  Doc  88-20343  Filed  9-7-88;  B;45  am] 

BILUMO  COOC  77*0- 1»-M 

RAILROAD  RETiREMEffr  BOARD 

Ager>cy  Forms  Submitted  for  0MB 
Review 

agency:  Railroad  Retirement  Board. 
action:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  Board  has 
submitted  the  following  proposalts)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 


Agency  Forms  Submitted  for  0MB 
Review 

agency:  Railroad  Retirement  Board. 

action:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1960  (44 
U^.C.  Chapter  35).  the  Board  has 
submitted  the  following  proposaUs)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approvaL 


Summary  of  Proposal(8) 

(1)  Collection  title:  Application  for 
Hospital  Insurance  Benefits. 

(2)  Fonn(s)  submitted:  AA-6.  AA-7. 
AA-& 

(3)  OMB  Number  3220-«)e2. 

(4)  Expiration  date  ofcurretit  OMB 
ciearance:  10-31-88. 

(5)  Type  of  request:  Revision  of  a 
currendy  approved  collection. 

(6)  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Individuals  or 
households. 

(8)  Total  annual  responses:  1,700. 

(9)  Estimated  annua!  number  of 
respondents:  1.700. 

(10)  4re/rtger//ne  per  response.- .1453 
minutes. 

(11)  Total  annual  reporting  hours:  247. 

(12)  CoUection  description:  The  Board 
adjninisters  the  Medicare  program  for 
persons  covered  by  the  railroad 
retirement  system.  The  collection 
obtains  information  about  non-retired 
employees  and  survivor  applicants 
needed  for  enrollment  in  tbe  plan. 

Additional  Information  or  Comments: 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Pauline  Lohens.  the  agency 
clearance  officer  (312-751-4692). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Pauline  Lohens.  Railroad  Retirement 
Board.  844  Rush  Street,  Chicago.  Illinois 
60611  and  the  OMB  reviewer.  Justin 
Kopco  (202-395-7316).  Office  of 
Managemenl  and  Budget  Room  3002. 
New  Executive  Office  Building. 
Washington,  DC  20503. 
Pauline  Lobeiu, 

Dtnxti^r  of  in  forma  U  on  Resources 
Management 
[FR  Doc  88-20^5  Filed  9-7-86,  845  am] 

BlU-IHG  COO£  TK»-01-M 


Summary  of  Proposa)(s) 

tl)  CoUection  title:  Evidence  of 
Marital  Relabonship-Living  With 
Requirements. 

(2)  Form(s)  submitted:  G-124,  G-124a. 
G-237.  G-238.  G-238a, 

(3)  OMB  Number.  3220-0021, 

(4)  Expiration  date  of  current  OMB 
ciearance:  10-31-88. 

(51  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Frequency  of  response:  On 
occasion. 

[7]  Respondents:  Individuals  or 
households.  State  or  local  governments. 

(8)  Total  annual  responses:  1,100. 

(9)  Estimated  annual  number  of 
respondents:  l.lOO. 

(10)  A  verage  time  per  response:  .17818 
minutes. 

(11)  Total  annual  reporting  hours:  ISG. 

(12)  CoUecUan  description:  Under  the 
RRA,  to  obtain  a  benefit  as  the  spouse 
of  an  employee  annuitant  or  as  the 
widow(er)  of  the  deceased  employee, 
applicants  must  submit  information  to 
be  used  in  determining  if  they  meet  the 
marriage  requirements  for  such  benefits. 
The  collection  obtains  information 
supporting  claimed  common-law 
marriages,  termination  of  previous 
marriages  and  residency  requirements. 

Addition  Information  or  Comments: 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Pauline  Lohens,  the  agency 
clearance  olficer  (312-751-4092). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Pauline  Lohens.  Railroad  Retirement 
Board.  844  Rush  Street,  Chicago.  Illinois 
60611  and  the  OMB  reviewer.  Justin 
Kopco  (202-395-7316).  Office  of 
Management  and  Budget,  Room  3002. 
New  Executive  Office  Building. 
Washington.  DC  20503. 
Pauline  Lohens. 

Director  of  informaiion  Rnsources 
Management 

(PR  Doc  B8-203M  Rled  9-7-8*  8:45  am} 
BILUNO  COOe  75OS-01-tl 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  Mo.  M-260&3;  Fil«  No  CSE-M-11 

Self -Regulatory  Organizations; 
Cincinnati  Stock  Exchange.  Inc.;  Order 
Approvir>g  Proposed  Pian  for 
Reporting  Minor  Disciplinary  Rule 
Violattons. 

On  March  14. 1988,  the  Cincinnati 
Stock  Exchange  ("CSE"  or  "Exchange") 
submitted  lo  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  lo  section  19(d)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  '  and  Rule  19d-l(c)[2] 
thereunder.'  a  proposed  rule  change  lo 
establish  a  minor  rule  violation 
enforcement  and  reporting  plan.' 
Amendment  No.  1.  submitted  by  the  CSE 
on  )uly  13. 1988.  removes  three 
violations  from  the  original  proposal  and 
establishes  a  reporting  system  for  minor 
disciplinary  rule  violations  subject  to 
the  proposed  plan.* 

The  proposed  rule  change  was  noticed 
m  Securities  Exchange  Act  Release  No. 
25923  [)uly  la  1988).  53  W.  28094  (July 
26, 1988).  No  comments  were  received 
by  the  Commission  on  the  proposed  rule 
change. 

CSFs  proposed  plan  encompasses 
two  systems:  (1)  A  minor  nile  violation 
disciplinary  system,  and  (2)  a  reporting 
system  to  the  Commission  for  minor  rule 
violations.  Proposed  CSE  Rule  8-14 
authorizes  the  Exchange,  in  lieu  of 
commencing  a  disciplinary  proceeding 
before  a  hearing  panel  to  impose  a  fine 
not  lo  exceed  $2,500.  on  any  member, 
member  organization,  or  registered  or 
non-registered  employee  of  a  member 
organization  for  any  violalicn  of  an 
Exchange  rule  which  tbe  (^E 
determines  to  l>e  minor  in  nature.* 


•  15  U.S  C  78frItiXlJ. 

'ircni24ai9d-i(ci(2l 

■  See  Securities  Exchange  Act  Rclnaw  No.  2^a\^ 
dune  1. 19H1. «  FF  2MU  (|uim  S  MOMY  The 
Cnnmission  adopted  amwidwuoti  to  parafTai^  |cj 
of  Rule  1dd-l  to  aUow  at^f-reguluktry  ofs^iusAiM^i^ 

("SROs")  to  submit,  fci  Coniroi.«s:nn  »fiji!TLi\uL  p\mnt, 
for  ihe  ttbtirevlatet]  Tcporiing  of  nuntir  nilt 
violatioru-  Under  Ow  ameodmentsr  any  dttciptumr) 
action  taken  by  the  SftO  for  viiriation  ot  an  SRO 
Rule  thai  hat  beea  dent^uted  a  nuiwr  rule  vk»iati<*fl 
purftusnt  to  the  pUn  shall  not  be  co-.sidered  "{;aar 
for  purposes  of  section  19(d}ll)  of  the  Act  if  the 
unction  impotcd  conststv  of  a  fiiw  noi  excevding 
SZ5O0  and  the  sanctianfd  pprsnn  b,u  not  toa^x  au 
adtudicatuKL  indodio^  a  hearing,  or  otberwisc 
exhausted  hie  or  her  edniuiistralix-e  remedies. 

*  On  AujiuM  15  19&a.  liic  Coniinit»»i(in  received  n 
ktler  from  the  CSE  amendini  Exhibit  C  [Ssmpte 
Report)  of  itL  Inly  IS.  ig<B  fihii«.  See  letter  from 
David  Colker  General  CoonseL.  CSE  to  Georsp 
Scar^le.  Division  af  Mariel  RepuUt-on.  dated 
Aagufit  Tl,  19«l 

»  Although  the  CSFe  Board  of  Trustees  rtaVes  ihp 

initial  delemunatian  of  whether  a  CSE  rule  violation 

CowmuH 
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Alternatively,  proposed  CSE  Rule  814 
permits  any  person  to  contest  the 
Exchange  s  imposibon  of  the  fine 
through  the  submission  of  a  wnllen 
answer,  at  which  time  the  matter  will 
become  a  disciplinary  proceeding 
subject  to  CSE  Rules  8-1  through  8.13 
and,  where  applicable,  the  reporting 
provisions  of  paragraph  (cKl)  of 
Commission  Rule  19d-l 

For  covered  mmor  disciplinary  rule 
violations,  the  proposed  plan  would 
relieve  the  Exchange  from  the  current 
reporting  requirement  otherwise 
miposed  by  section  19(d)(1)  of  the  Act 
for  "final"  disciplinary  actions.  In 
accordance  with  paragraph  (c)(2)  of  the 
Commission  Rule  19d-l.  the  CSE's 
proposed  Rule  8. 14  specifies  those 
uncontested  minor  rule  violations  with 
sanctions  not  exceeding  S2.500  that 
would  not  be  subject  to  the  current 
reporting  provisions  of  paragraph  (c)(1) 
of  Commission  Rule  19d-l,  provided  the 
Exchange  gives  notice  of  such  violations 
to  the  Commission  on  a  quarterly  basis. 
The  Exchange  proposes  to  incorporate 
violations  of  the  following  CSE  Rules 
into  proposed  CSE  Rule  8.14:  (1)  CSE 
Rule  14.3  (requirement  to  issue 
Intermarket  Trading  System  ("ITS") 
preopening  notifications);  (2)  CSE  Rule 
14.9  (requirement  to  comply  with  ITS 
trade-through  rule);  and  (3)  CSE  Rule 
14-10  (requirement  to  comply  with  ITS 
block-trade  policy). 

The  fine  schedule  under  CSE  Rule  8.14 
13  as  follows:  (1)  first  offense,  a  fine  of 
SlOO  for  an  individual  and  $500  for  a 
member  organization;  (2)  second 
offense,  a  fine  of  $300  for  an  individual 
and  $1,0(X)  for  a  member  organization: 
and  (3)  subsequent  offenses,  a  fine  of 
S500  for  an  individual  and  S2.500  for  a 
member  organization.  Violations  of  CSE 
Rules  14.3. 14.9  and  14.10  will  be 
reported  to  the  Commission  on  a 
quarterly  basis.  Such  quarterly  reports 
mclude  fl)  the  Exchange's  internal  file 
number  for  the  case,  (2J  the  Secunties 
and  Exchange  Commission's  file 
number,  (3)  the  name  of  the  individual 
or  member  organization,  (4)  the  nature 
of  the  violation.  (5)  the  specific  rule 
provision  violated.  (6)  the  date  of 
violation.  (7)  the  fine  imposed.  (8)  an 
indication  of  whether  the  fine  is  joint 
and  several.  (9)  the  number  of  limes  the 
violation  has  occurred,  and  (10)  the  date 
of  disposition. 

The  Commission  finds  that  the 
proposed  plan  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder,  and  in 


particular,  with  the  requirements  of 
section  6(b)(5}  and  section  19(d).  The 
proposed  rule  change  would  establish  a 
simplified  disciplinary  system  that 
enables  the  Exchange  to  achieve 
compliance  with  rules  that  are 
essentially  administrative  in  nature  in  a 
more  efficient  manner  than  resorting  to 
formal  disciplinary  proceedings. 
Moreover,  because  the  proposed  plan 
permits  disciplined  persons  to  contest 
the  Exchange's  imposition  of  the  fine 
and  request  a  full  disciplinary 
proceeding,  the  proposed  plan  is 
consistent  with  the  disciplinary 
proceedings  required  under  section 
6<b)(7)  of  the  Act.  Finally,  because  the 
substantive  minor  rule  violations  to  be 
subject  to  the  proposed  plan  are 
essentially  administrative  in  nature,  it  is 
reasonable  for  them  to  be  included  in 
such  an  abbreviated  periodic  reporting 
plan." 

It  is  therefore  ordered,  pursuant  to 
Rule  19d-l(c!{2)  under  the  Act.  that  the 
above  mentioned  proposed  plan  be.  and 
hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  ReguJaUon,  pursuant  to  delegated 
auihoniy^ 

Dated  Sf-ptember  1, 1988. 
Jonathan  G.Katz. 
Secretary. 
[FR  Doc.  88-20345  Filed  9-7-88;  8:45  am] 

BHUMO  COOi  MIO-OI-U 

!fle«e«M  No.  34-26051;  F)(«  No.  SA-DTC- 

Setf-Regulatory  Oryantzatton; 
DeposltOf7  Trust  Company;  Order 
Approving  Proposed  fluk  Change 

On  May  3. 1988.  the  Depository  Trust 
Company  ("DTC")  filed  a  proposed  rule 
change  [File  No.  SR-DTC-e8-6)  under 
Section  19(b)  of  the  Securities  Exchange 
Act  of  1934  ["Act").  The  proposed  rule 
change  would  approve  on  a  permanent 
basis  DTC's  Same-Day  Funds 
Settlement  ('SDFS")  Service.  The 
Commission  published  notice  of  the 
proposal  in  the  Federal  Register  on  May 
17. 19^8.'  .No  comments  w»,-re  received, 
Pilot  operation  of  the  SDFS  Service 
began  on  June  26,  1967.  when  the 
Commission  approved  the  SDFS  Service 
on  a  temporary  basis  until  [anuary  31, 
1988  »  Subsequently,  in  January  1988.  the 


Commission  extended  temporary 
approval  through  August  31.  1988.'  For 
the  reasons  discussed  below,  the 
Commission  ^a  granting  permanent 
approval  to  the  SDFS  Service. 

I.  Description  of  the  Propoftal 

The  proposal  will  approve 
permanently  DTC's  SDFS  Service,  which 
provides  full  depository  and  transaction 
settlement  services  for  certain  securities 
transactions  that  settle  in  same-day 
funds  ♦  Under  the  SDFS  Service.  DTC 
accepts  deposits  of  SDFS-eligible 
secunties  certificates  for  safekeeping 
and  provides  a  full  range  of  depository 
services  for  those  securities.  Those 
serx'ices  include  deposits,  dehver  orders, 
withdrawals,  pledges.  Institutional 
Delivery  System  trade  confirmation  and 
affirmation,  and  underwriting 
distributions. 

DTC  began  pilot  operation  of  the 
SDFS  Service  in  June  1987  with  a  small 
number  of  municipal  notes  eligible  for 
the  service.  Over  the  past  year.  DTC  has 
expanded  the  list  of  eligible  securities  to 
include'  (1)  Zero-coupon  bonds;  *  [2) 
variable  rale  demand  orders,  "  [3| 
medium-term  notes;  '  (4)  negotiable 
certificates  of  deposit.  *  and  (5) 
collateral  mortgage  obligations.* 

DTC's  rules  and  procedures 
applicable  to  the  SOP'S  Service  cover 
account  maintenance,  transaction 
processing,  risk  management  money 
settlement,  and  loss  allocation.  SDFS 
transactions  are  processed  separately 
from  NDFS  transactions  and  each  SDFS 
transaction  must  be  fully  collateralized. 
In  addition  to  coUateralization 
procedures,  DTC  imposes  a  debit  limit 
on  each  DTC  participant  ("Participant") 
and  has  added  a  new  component  to  its 
Participant  Fund  ("SDFS  Fund"),  to 
protect  against  risks  associated  with 
handling  SDFS  securities  and  related 
transactions.  Net  money  settlement 
occurs  daily  between  DTC  and  SDFS 
Settling  Banks  using  money  transfers 
through  the  Federal  Reserve  System 


IB    minor"  for  purpo^ea  cif  prnp-iised  CSE  R'Je  8.14. 
this  'Jetermir.alioc  is  S'abiect  lo  Commjswon 
approval  pursuanf  ^o  section  IWd'M  i  of  the  Act  and 
paragTBpfa  IciiZ]  of  Cammission  Rule  19d-l. 


*  Stv  S<;cunries  Ejicharnte  Act  Release  No.  22300 
jAuitust  9.  19651,  50  FH  32818  (August  14. 1988) 
(approval  of  Npw  York  Sloe*  ExcJiaogr  minor 
dtacipltnary  rulft  vIoUijoiu  plao) 

'  Sw  17  CFR  200.30-31  a  }(44). 

>  Secuntiu  Exchvigc  Act  ReJeaie  No.  ZSSjM  (May 
11, 19881  53  PR  17522. 

■  See  S«cuntiM  Exchange  Act  RkIbssc  No-  Z4Q80 
duly  9. 19861  52  PR  3W1 3. 


'  Sw  S^Gunllet  Exrhangf  Act  RHitme  Nos-  ZSB70 
t]une  30,  IMS)  »  FR  20124'  and  2U(M  [Febru«ry  4, 
19B8)53FRe000 

*  DTCi  depovtoty  opwratin^  procedurM  foe 
SDFS  tccunties  lo  many  insiancei  la  aimllar  to 
ibote  uawj  cuirenlly  by  DTC  for  settJeinen)  of 
aecuriuea  that  aeitle  Lo  n«ki-d3y  fund*  ("NDPS 
secun  tics'). 

*  S«c  SvcurilieB  ExchanRe  Act  Releaae  No.  3S031 
{OctotMT  15. 19671  53  FH  38982  (October  20. 1987), 

*  See  S«<:unt)ea  Exchutite  Act  Releaae  No.  2&317 
(Pebniary  1. 1988)  M  FR  424S  (P«bn.«ry  19  1988)^ 

^  See  SecoriUu  E*chanfte  Act  Rviease  No  25478 
{March  17,  laeB)  53  FR  9SX  (March  23. 1986) 

■  See  Sftcurttm  Excbange  Act  Releeac  No  25670 
(May  &  19M)  S3  FR  18923  (May  12,  1968). 

*  See  SecontlDt  Exchange  Act  R«k«ae  No.  25508 
(AprrJ  13, 1M8)  53  FR  12641  (April  19. 1988) 
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("Tedwire")."'  Finally,  the  SDFS  Service 
generally  will  allocate  losses  due  lo 
Participant  default  to  Participants  that 
effected  transactions  with  a  defaulting 
Participant- 
Each  Participant  Ln  the  SDFS  Service 
is  required  lo  mamtain  sufficient 
collateral  on  all  SDFS  transactions  to 
cover  that  Participant's  projected 
settlement  obligations.  On  each 
transaction  DTC  '*haircut6"  (or 
discounts  the  value  of)  SDFS  securities 
coming  into  a  P.^rticipant"s  account.  A 
receiving  Participant  must  have 
suffinienl  coilalera]  *'  to  cover  the 
differenece  between  the  value  paid  for 
the  SDFS  8ecuni3es  and  their  discounted 
value.'"  Before  DTC  acts  on  a 
Participant's  instructions,  it  verifies  that; 
(1)  The  Participant  will  have  sufficient 
collateral  in  its  account  after  the 
transaction  to  cover  any  projected  net 
settlement  debit  in  the  account;  (2)  the 
Participant  on  the  other  side  of  the 
transaction  ("co/?lro-Participant")  will 
have  sufficient  collateral  in  its  account 
immediately  after  the  transaction  to 
cover  any  projected  debit  balance,  and 
(3)  both  the  Participant  and  the  conlro- 
Participant's  collateral  (on  a  real-time. 
on-line  basis)  is  equal  to  or  greater  than 
that  Participant's  current  net  settlement 
debit.  If  a  Participant  does  not  have 
sufficient  collateral  to  cover  the 
resulting  net  settlement  debii  from  a 
proposed  transaction,  it  may  pledge 
more  collateral  to  enable  DTC  to  act  on 
the  transaction  instructions. 

Each  Participant  in  the  SDFS  Service 
mu.tl  make  a  required  deposit,  consisting 
of  cash  and/or  (lovemment  securities, 
into  the  SDFS  Fund.  DTC  calculates 
required  deposits  monthly  based  upon  a 
formula  of  5%  of  each  ParticJpant'a 
average  daily  gross  SDFS  debits  and 


"*  DTC:  delivers  and  receives  Kanie-day  (unrts 
ovef  the  Fodwuv  •■  Itt  account  at  (he  Federal 
Reserve  Bani  of  Nn»  York  ('  FRBNY")  Money 
s«tiWo]«il  u  nn  a  nd-net  baaia  See  deacriptton 
rnfm 

-*  Accrpiable  fomu  of  cnUaterail  inclodca:  (1) 
T^D  Parttopaot  »  mandatory  deposits  to  the  SOPS 
Fund  (cash  and  US,  gavenuncDl  aecuniies):  \2)  the 
Parttcipan'e  volonlary  depokiia  to  the  SUFS  Fund: 
|3)  SDFS  U.S  fovernraent  aecurtuet  m  the 
Panidpaot'i  Bcooitai  ai  the  beginning  of  the 
processinj)  day  which  are  claaaifted  at  collateral  by 
the  Partjcipanl.  Ml  net  addjiions  of  SDFS  \JS. 
guvemmeiii  •ecuntiea  lo  the  Paflictpant'i  account 
dunnii  >>)e  pn^ceuiog  day  whit:b  are  the  aubract  of 
deliventta  venua  payiaent  from  other  Parliapants 
and  reflected  oo  DTC'a  book*  as  uicomplele 
iransacUou:  (5)  nal  addiucuu  lo  Ihf^  Participant  t 
account  during  the  procesaiog  day  from  aovaluvd 
traneacliona  in  SDFS  securities  lug-,  deposlia)  ibat 
arr  nut  classified  as  cuelomer  L'  S-  govemfflent 
tecuTJbes  by  Ihc  Participant  and  (6)  net  additions  of 
cuaiomer  .SDFS  U.S.  govemnwnl  aecuritie*  t^j;. 
martpn  Bccurittas)  clasii^ed  as  csllaleral  by  (he 
Pamcipani  durina  the  procestuig  day 

>*  CoUaUiraltMlion  riMiutreinents  also  apply  lo 
w-ilbdrawula,  free  dctiVRries.  and  )ntr«-day 
•ftgregaDon  of  cualocnar  sttcurtiies. 


credits  during  the  pnor  month,  except 
for  qualif>'ing  brokers  whose  required 
deposits  are  based  on  2%  of  average 
djily  gross  SDFS  debits  for  the  prior 
month.  DTC  requu^es  a  minimum  cash 
deposit  of  $20(3,000  from  each  SDFS 
Participant.  The  remainder  of  the 
required  deposit  [if  anyj  may  be  made  in 
cwsh  or  ftecunties  of  the  same  tjpe  that 
qualify  for  deposit  in  the  NDFS  S>8tem 
Fund  [e.g..  VS.  Government  secuntiesl 
A  Participant  also  may  make  voluntary 
deposits  into  the  SDFS  Fund  to  mcrease 
its  collateral. 

DTC  also  imposes  a  Net  Debit  Cap  on 
each  SDFS  ParUcipanL  Each  SDFS 
Pariiupant  is  Uimled  throughout  the 
processing  day  to  a  net  debit  that  is  no 
higher  than  the  least  of:  (1]  An  amount 
ten  time  the  F^artiupant's  mandatory 
and  voluntary  deposits  in  the  SDFS 
Fund.  (2)  ar.  amount  equal  to  75%  of 
DTC's  lines  of  credit  with  its  lenders.  '' 
(3)  an  amount  if  any.  determined  by  the 
Participant's  Seithng  Bank  or  (4|  an 
amount  if  any.  determined  by  DTC.  A 
Participant  may  wire  fimds  to  DTC  at 
any  time  dunng  the  day  and,  thereby, 
may  increase  the  number  of  transactions 
that  can  be  processed  without  exceeding 
lis  Net  Debit  Cap. 

Money  settlement  occurs  daily  in 
immediately  available  fimds  thixiugh 
Fedwire  transfers  to  and  from  DTC's 
account  at  the  FRBNY  Each  Participant 
must  make  arrangements  with  a  bank 
Participant  ('  Settling  Bank")  and  DTC  to 
have  the  Settling  Bank  settle  payment 
cbligations  on  its  behalf  with  DTC.  The 
Settling  Bank  must  have  on-line  access 
to  DTC  '*  and  Fedwire.  Throughout  the 
processing  day.  DTC  provides  each 
Settling  Bank  with  on  on-line  report  of 
ils  net  credit  or  debit  positions  and  the 
net  credit  or  debit  posiii-ins  of  each 
Partidpanl  il  repre<^enls  At  the  end  of 
the  processing  day.  DTC  provides  each 
Sottbng  Bank  with  a  "net-net" 
Sfttiemenl  amount  which  is  the 
ajy^regate  of  the  end-of-day  net  debits 
and  credits  in  the  account  of  each 
Participant  for  which  the  Settlmg  Bank 
settles,  including  its  own  account.  If  at 
the  end  of  the  processing  day  the 
Settling  Bank  has  a  net-net  debit 
amount  it  must  pay  that  amount,  no 
later  than  4:30  p.m..  by  Fedwire  transfer 
to  DTC's  account  at  the  FRBVY  '*  DTC 


then  pays,  through  sunilar  means  (at 
approximately  4:45  p.m..)  each  Settling 
Bank  with  a  nel-nel  settlement  credit 

The  proposal  provides  for  specific 
steps  DTC  will  take  if  an  SDFS 
Participant  fails  to  pay  a  net  debit 
balance.  First  DTC  will  use  the 
defaulting  Participant's  mandatory  and 
voluntary  cash  contributions  to  the 
SDFS  Funds  Second  DTC  will  pledge  to 
lenders  the  defaulting  Participant's 
secunties  deposits  to  the  SDFS  Fund  fnr 
a  loan  to  apply  to  the  default  '•  Third. 
DTC  will  pledge  to  lenders  other 
collateral  of  the  defaulting  Participant, 
including  secunties  classified  as  net 
additions  {e.g..  securities  credited  to  the 
defaulting  Participant  that  day 
("incomplele  delivenes")  that  have  not 
been  paid  for). 

If  those  procedures  are  insufficient  lo 
cover  the  default  DTC  is  authorized  to 
take  ihe  following  emergency  steps. 
DTC  can  reduce  pro  rata  net  credits  of 
Participants  who  delivered  SDFS 
securities  to  the  defaulting  Participant 
on  the  day  of  default.  Those  reductions 
are  limited  to  thp  amount  of  the  net 
credit  balance  of  each  Participant 
resulting  from  transactions  with  the 
defaulting  Participant  As  an  ahematHe. 
DTC  also  can  resell  to  delivering 
Participants  SDFS  securities  that  those 
Partiapants  sold  to  the  defaulting 
Participant  on  the  day  of  default." 
Finally,  if  the  preceding  step  does  not 
cover  the  default  DTC  is  authorized  to 
make  pro  rata  net  credit  reductions,  on 
an  emergency  basis,  from  all  SDFS 
Participants  with  net  credit  balances. 
including  those  Participants  that  did  not 
make  deliveries  to  the  defaulting 
Participant. 

If  the  defaalting  Partidpanl  is  solvent 
and  pays  its  debit  balance  in  same-day 
funds  by  10:00  a.m.  on  the  day  after  the 
default  DTC  generally  will  reverse  the 
procedures  followed  on  the  day  of 
default.  DTC  will  repay  lenders  and 
restore  pledged  securities.  DTC  also  will 
repay  .  with  interest  any  Participants 
whose  net  credits  had  been  reduced. 
DTC  will  collect  appropriate  interest 
charges  from  the  defaulting  Partiapant 
DTC  also  is  authorized  to  assess  failure 


' '  DTC»  cumwt  hni?  of  cTHdii  u  SiH  million. 

■  '*  Spilling  Banks  mainiain  orv-line  aa:e%t,  with 
DTC  through  DTC'»  Partidpanl  Teraiinai  System. 

**The  propo»al  ailowa  a  Settling  Ban>-  to  dead^ 
nol  (o  settle  (or  a  partic^at  ParUdpastls)  by 
noH'yiJij  DTC  by  4  00  p  m  Thai  aspect  of  ihe 
prtipoaa)  .•Ycosnui^s  \hii  prflflice  of  mitny  banks  to 
set  only  aa  agent  m  effecting  aettleaent  ot  secuntief 
traosacliiwta  and  not  id  be  liable  as  a  principal  U 
the  (nnictpsnl  futis  lo  arrange  for  a  back-up 
Sent  ng  Baak  lo  act  on  its  bchsU.  OTC  will  Ireai  the 


Partioipani  a>  ha\-uig  defaulted  and  will  foUow  the 
prtiordures  far  Patucipanl  defaults.  See  lexi 
accompli  nyinjt  notes  11-14  supra 

"  A»  an  aliemative  DTC  could  sell  thow 
»j.'C»ihln.'J  DTC  alftci  !s  authonz^d  Id  pledjte  all 
b*;curit)u  ir^  the  SDFS  Fund,  mclud^  Mcunlwe  oi 
ntin-diifauJiing  PiirUcipdnis.  naUiyeti  to  the 
requirement  that  il  reslnre  those  secunties  «f  other 
tunas  3re  cuUecled  under  OTC'a  defiiull  procedures. 

'^  Those  re»alet  an  al  the  same  pnoe  onguuth' 
credited  to  the  debvemg  Participant.  C<<sh  credits 
reversed  under  the  nsale  ptoccoure  an-  out  subfi.-c< 
lo  the  net  credit  reduclion  procedurt^  aUivc 
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ta-settle  fees  against  the  defaulting 

Participant.'* 

If  the  defdulting  Participant  does  not 
cure  the  default  |e.^.  is  insolvent),  the 
proposal  18  designed  to  allocate  any  loss 
10  Paf^i^ipants  that  made  delivenes  to 
the  defaullinj^  Participant.  If  it  is 
necessary  for  DTC  to  assess,  on  an 
emergency  basis,  all  Participants  wr<h 
net  credit  balances  on  the  day  of 
default.  DTC  will  repay  those 
Participants  that  did  not  make  deliveries 
versus  payment  to  the  defaulting 
Participant  and  assess,  pro  rata,  those 
Participants  that  had  made  deliveries  to 
the  defautins  Participant. 

If  the  defaulting  Participant  also  is  a 
Settling  Bank,  DTC  will  first  apply  that 
Participant's  collateral  to  the  default 
and  follow  the  procedures  outlined 
above  In  addition.  DTC  is  authonzed  to 
recover  any  interest  loss  pro  rata  from 
Participants  represented  by  the 
defaulting  Settling  Bank  and  who  had 
net  credit  balances  on  the  day  of 
default  Participants  with  net  debit 
balances  represented  by  the  Settling 
Bank  will  remain  obligated  to  pay  those 
debits  to  DTC.  however,  those 
Participants  in  the  aggregate  are 
obligated  only  to  the  extent  of  the 
Settling  Bank'a  unpaid  net-ne!  debit.*' 

[I.  DTC'8  Rationale 

DTC  states  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act.  in  that  it 
promotes  the  prompt  and  accurate 
clearance  and  settlement  of  transactions 
m  secunties  that  settle  m  same-day 
funds.  DTC  slates  that  the  proposal  will 
be  implemented  in  a  manner  designed  to 
safeguard  the  secunties  and  funds  in 
DTC's  possession  or  under  its  control. 
DTC  states  that  the  SDFS  System  is  a 
tightly  controlled  system  requinng 
receivers  of  attempted  securities 
deliveries  to  have  collateral  in  their 
accounts  adequate  to  support  settlement 
debits  that  would  result  from  the 
deliveries.  It  permits  the  depository  to 
accomplish  daily  settlement  when  a 
Participant  with  a  net  debit  fails  to 
settle  for  any  reason. 

III.  Discussion 

As  discussed  below,  the  Commission 
believes  that  DTC's  SDFS  Service 
provides  an  efficient  and  safe 
environment  for  the  centralized 
clearance  and  settlement  of  SDFS 


'•  OTC  procerfupes  providw)  for  w«iv«  of  failu;^ 
to-sflttle  fees  ti'.inng  DTCl  pilot  operation  of  the 
SOP'S  Service 

'•  Some  SDFS  Pa.-iicipams  hiiv*  an  arranjjement 
w.ih  arjother  Seniing  Bank  to  act  aa  a  backup  for 
',ie  Pqriripani  d  ifi«  Dnnnry  Set'Iusj?  Bank  cannot 
tiandJe  'he  Par'inpanii  acccan'  for  any  rcdBon 
is^ch  it  defauJi  3y  'tie  S«uu&g  Bank;. 


secunties.  The  SDFS  Se^\^ce  has 
operated  smoothly  over  the  last  year  as 
the  number  of  eligible  securities  has 
increased-  Accordingly,  the  Commission 
is  approving  DTCs  proposal  on  a 
permanent  basis. 

Dunng  its  first  year  of  operation. 
DTC's  SDFS  Service  has  experienced 
rapid  growth  in  both  membership  and 
use.  For  example,  as  of  July  15. 1988. 
DTC  had  135  direct  and  15  indirect  SDFS 
Participants  with  229  and  154  accounts, 
respecnvely  (up  from  46  total 
Participants  with  76  accounts  at  the  end 
of  |u)y  1987).  Currently,  approximately 
50  banks  participate  in  SDFS  as  Settling 
Banks.  Average  daily  settlements  have 
grown  steadily  as  the  number  of 
Participants  and  SDFS-eligJble  securities 
have  grown,  from  approximately  S2.4 
million  m  July  1987  to  approximately 
S404.9  million  in  |une  19tt8.»°  DTC  has 
represented  to  the  Commission  that  it  is 
capable  of  handlmg  all  foreseeable 
increases  in  transaction  volume  in  the 
future.  In  order  to  complete  settlement 
in  the  case  of  Participant  default  or 
insolvency.  DTC  currently  has 
committed  lines  of  credit  of  $114  million. 
These  lines  of  credit  also  serve  as  a 
limitation  on  DTC's  potential  exposure 
from  Participant  defaults,  because  each 
SDFS  Participants  daily  net  debit 
cannot  exceed,  at  most.  75%  of  DTCs 
lines  of  credit." 

The  Commission  has  exammed  the 
SDFS  Service  rules  and  procedures  and 
DTC's  expenence  with  the  program  over 
the  last  year  Special  attention  was 
focused  on  those  aspects  of  the  proposal 
that  are  designed  to  protect  DTC  and  its 
Participants  against  default  and 
operational  arrangements  for  the 
payment  of  redemption  and  interest 
proceeds.  Based  on  that  review,  the 
Commission  beheves  thai  the  SDFS 
Service  is  consistent  with  DTC's 
obligation  under  the  Act  to  safeguard 
secunties  and  funds  under  its  custody  or 
control  or  for  which  it  is  responsible. 

The  Commission  believes  DTC's  SDFS 
Service  rules  and  procedures  protect 
DTC  and  SDFS  Participants  from 
financial  loss  associated  with  member 
defaults  and  insolvencies.  The  SDFS 
Service  rules  and  procedures  contain  a 
number  of  protections  designed  to 
decrease  the  chance  of  member  default 
and  to  limit  loss  in  the  event  of  a 
default.  Those  protections  include: 
initial  and  continuing  Bnancial 
qualifications  for  SDFS  Participants,  the 
SDFS  component  of  the  Participant 
Fund,  full  collateralizationof  all 


transactions,  a  Net  Debit  Cap.  and 
procedures  which  allocate  loss  to  SDFS 
Participants  which  traded  with  an 
insolvent  Participant.  Moreover.  DTC 
can  take  a  number  of  steps  in  managing 
a  member  default.  DTC  can  pledge  for 
loan  purposes  or  sell  collateral  of  the 
defaulting  Participant.  DTC  has  a  line  of 
credit  from  lenders  committed  to  loan 
funds  secured  by  securities  collateral.^' 
If  those  procedures  prove  msufricient 
DTC  would  be  authorized  to  assess  any 
remaining  loss  against  Participants  with 
net  cash  credit  balances,  as  described 
below,  on  the  day  of  default.  The 
proposal  would  allocate  such  a  loss 
among  Participants  with  net  cash  credit 
balances  to  the  extent  those  Participants 
received  cash  credits  from  the  defaulting 
Participant.  That  allocation  would 
assess  Participants  that  had 
transactions  with  the  defaulting 
Participant  and  thereby  create 
incentives  for  Participants  to  make 
credit  decisions  about  the  parties  with 
whom  they  trade.  Although  DTC  would 
be  authorized  to  assess  all  Participants 
with  net  cash  credit  balances  on  the  day 
of  default,**  that  assessment  would  be 
repaid  and  charged  to  Participants  that 
made  delivenes  to  the  defaulting 
Participant. 

If  a  Settling  Bank  defaults,  the 
proposal  would  provide  for  the  same 
procedures  outlined  above  and  also 
would  allocate  loss  to  Participants  that 
chose  that  Settling  Bank  to  settle  on 
their  behalf.  Participants  with  net  cash 
debit  balances  using  that  bank  would  be 
obligated  to  pay  DTC  to  the  extent  of 
the  net-net  cash  debit  of  the  defaulting 
Settling  Bank.  DTC  would  not  be 
obligated  to  Participants  with  net  cash 
credits  that  used  the  defaulting  Settling 
B«nk.»* 


"  SimlJarly.  the  hisbett  daily  Mttleownt  for  Ihs 
month  tiai  grown  drama ticaliy.  from  (1Z.3  millKm  tii 
July  1987  lo  Ul  billion  In  [une  IWa 

* '  See  text  accompanying  tK)l«  13  tupra. 


■*  irrC  will  Ui«  th«  Min»-d«y  funds  line  of  civdii 
to  complvte  witlement  in  tbe  defaulting 
P«niup«nt*s  account  In  moat  »•«•.  tht  Parltcipiinl 
will  Tvpay  UTC  th«  ne<l  mominK  In  Mm*-day  fundt. 
which  DTC  will  uMe  to  repay  the  lu«ni  from  'he  tine 
of  credji  lenden.  DTC  a  leaden  will  release  the 
collateral  UMd  lo  eecure  the  loans  and  DTC  wtll  r*- 
eitebliih  the  collalenil  in  the  ParUdpaol's  eccouot. 
DTC  will  charge  the  Parttapani  for  tnicrest  and 
other  charftes  incurred  in  obiaimn:;  the  lonn. 

ITTC'a  line  of  credit  mdy  eel  as  •  limit  on  a 
Participant  i  Net  Debit  Cap  As  mentioned  atwve.  a 
Participant  Net  Oobil  Cap  <s  limtted  to  (he  /eanrr 
of  four  amounii  (l }  75'*  of  DTC  line  of  credit  with 
lenders,  (2)  ten  times  the  pyrtinpHnt's  mandalury 
and  voluntary  depotiu  to  the  SDfS  Fund  I?)  the 
amount,  if  any.  determined  by  the  Parljcipaot'i 
Settling  Bank;  or  (4)  the  amount,  if  anv  determined 
by  DTC 

••  A*  Doled  above,  the  proposal  generally 
requires  DTC  lo  store  SDFS  Fund  cash  or  aeoiritlej 
belonging  to  non-defaullitig  Participants  and 
Paniclpanii  that  did  not  make  deliveries  to  the 
defaulting  Panicipanc 

■*  Tliose  Participants  would  be  assessed  any 
liitervst  charge*  ntlating  to  th«  delay  io  payment  of 
tbe  defaulung  SetUing  Baidi's  net-net  debit  balance. 
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Since  inception  of  the  SDFS  Service. 
DTC  has  experienced  no  member 
insolvencies  or  overnight  settlement 
defaults  On  approximately  30 
ocxasions.  Settling  Banks  wired  net-net 
settlement  funds  to  DTC  after  the 
prescribed  cutoff  time.  The  delays 
generally  were  under  20  mmules  In 
length  and  the  cause  in  each  case  was  a 
mechanical  funds  transfer  problem.  In 
each  instance  DTC  paid  net-net 
settlement  funds  to  Settling  Banks  in  a 
net-net  credit  position,  notwithstanding 
the  failure  to  receive  all  funds  due  from 
Settling  Banks  in  net-net  debit 
positions.** 

'I*he  Commission  believes  that  DTC's 
temporary  use  of  cash  contributions  to 
its  Participants  Fund  is  appropriate  and 
Its  preferable  to  delaying  settlement  of 
net-net  credit  positions.*"  The 
Commission  encourages  DTC  to  monitor 
settlement  delays  and  lo  take 
disciplinary  action  against  members 
who  routinely  or  without  justification 
delay  payment  of  net  SDFS  debits. 
Similarly,  the  Commission  expects  DTC 
to  monitor  Settling  Bank  compliance 
with  DTC  guidehnes  and  to  pursue,  with 
those  banks,  solutions  to  mechanical 
problems  that  cause  habitual  delays.*' 

DTC's  procedures  provide  for  the 
payment  of  principal,  interest,  dividend 
and  redemption  proceeds  on  SDFS 
securities.  Redemption  proceeds  are 
credited  to  the  accounts  of  the 
appropriate  Participants  in  same-day 
funds  on  the  date  they  are  received  by 
DTC.  DTC's  current  operational 
arrangements  for  SDFS  securities  call 
for  paying  agents  lo  send  the 
redemption  payments  to  DTC  on 
payable  data  over  Fedwire.  DTC 
allocates  full  payment  to  Participants  so 
long  as  DTC  receives  at  least  85%  of  the 
expected  payment  from  the  paytng  agent 
and  the  shortfall  does  not  exceed 
S500.000.  DTC  attempts  lo  make  up  any 
shortfall  from  other  funding  sources  If 
DTC  is  unable  to  make  up  the  shortfall. 
DTC  Will  charge  back  the  unfunded 
shortfall  from  the  Participants  and  will 
allocate  the  shortfall  to  Participants 
when  collected. 

DTC  recently  modified  its  policy  on 
the  payment  of  dividend  and  interest 
proceeds."*  DTC's  operational 


»'  DTC  was  able  lo  cnmplele  settlement*  by  u»ir\ja 
available  funds  from  ile  PBrticipanlB  Fund 

'•  St*e.  Tbe  Worliinji  Crtjiip  on  Financial  Markets, 
Interim  Report.  Appendix  D  (May  1988), 

»'  In  thl»  regard,  the  Commisjfion  dinjcis  DTC  lo 
report,  on  a  quarterf)  butus.  «U  setUHmenI  dtlnyB  in 
ftiiceaft  of  ISmmuies  t.hflt  were  enperionced  durlnu 
the  previuus  three  munlha.  If  any  del»y  exceeds  30 
minutes,  the  Comausbton  expects  DTC  to  notify 
ComiTusston  staff  as  »oon  as  pracbcabJe  and-  (n  any 
Case,  by  the  next  buviness  day. 

■*  See  Secunties  Ekchan^e  Acl  Relesse  No  Z58fl8 
|)iine  30  isne)  53  FR  ^S>57. 


arrangements  for  SDFS  secunties 
provide  collection  procedures  similar  to 
DTC's  procedures  for  redemption 
payments.  The  manner  in  which  DTC 
credits  dividend  and  interest  payments, 
however,  differs  from  the  credit 
procedures  for  redemption  proceeds,  but 
is  similar  to  DTC's  policy  for  crediting 
interest  and  dividends  on  NDFS 
Services.  DTC  now  allocates  dividend 
and  interest  pa>'ments  lo  Participants  in 
next-day  funds  on  payable  date.  The 
modification  reflects  DTC  concern  that 
it  not  incur  subslantial  financing  costs 
or  the  risk  of  loss  due  to  issuer  defaults 
on  account  of  pre-funded  dividend  and 
interest  payments.  Under  DTC's  new- 
policy.  DTC  invests  funds  received  on 
payable  date  and  credits  investment 
income,  pro  rata,  among  Participants 
with  positions  in  SDFS  securities  issues 
that  generated  the  income.  DTC 
withholds  Investment  income,  however, 
from  Participants  who,  in  their  capacity 
as  paying  agents,  do  not  pay  DTC 
regularly  in  same-day  funds  on  payable 
date. 

The  Commission  believes  that  DTC's 
SDFS  dividend  and  interest  credit  policy 
is  consistent  with  the  Act.  The  SDFS 
credit  policy,  like  the  NDFS  credit 
policy,  provides  incentive  for  paying 
agents  lo  meet  their  obligations  on  a 
timely  ba.sis  and  facihtates  DTC's 
administration  of  dividend  and  interest 
payments  consistent  with  DTC's 
responsibility  to  safeguard  funds  and 
securities.'* 

IV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  believes  that  DTC's 
proposal  (File  No  SR-DTC-86-6)  is 
consistent  with  section  17A  of  the  Act 
and  the  rules  and  regulations  thereunder 
in  that  is  should  promote  the 
safeguarding  of  funds  and  secunties  in 
Its  possession,  or  for  which  it  is 
responsible. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)  of  the  Act,  that  DTC's 
proposal  (File  No.  SR-OTC-8ft-«}  be. 
and  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delefjaled 
authority, 

Dated:  Augu&t  31. 19B8. 
looathon  G.  Katz. 
Sfxretary. 

IFR  Doc.  Ba-20M6  Filed  9-7-88;  8:45  am) 
BIUJNQ  CODE  Ht(H>1-ll 


'■  S*ffi  Secunties  Exchunge  Act  Rj-lease  No-  23666 
(October  7. 1988)  51  FR  3710Z  (October  !?,  198li|.  for 
a  disaiSBiun  'd  DTC»  fJDFS  dividend  and  interest 
payment  policy 


IR«lcaM  No.  34-26044:  R»e  No.  SR-MSRB- 

88-31 

Filing  and  ImmedUite  Effectiveness  of 
Proposed  Rute  Change  by  the 
Municipal  Securities  Rulemaking 
Board;  Conftrmation.  Delivery  and 
Reclamation  o1  Municipal  Securities 
Issuable  In  Bearer  and  Registered 
Form 

Pursuant  to  section  19(b)(11  of  the 
Securities  Exchange  Acl  of  1934. 15 
U.S.C,  78s(b)(l|,  notice  is  hereby  given 
that  on  August  11, 1988.  ihe  Municipal 
Securities  Rulemaking  Board  ("Board") 
filed  with  the  Secunties  and  Exchange 
Commission  a  proposed  rule  change  as 
described  in  Items  1, 11,  and  HI  below. 
which  Items  have  been  prepared  by  the 
self-regulalory  organization.  The 
Commission  is  publishing  this  notice  lo 
solicit  comments  on  the  proposed  rule 
change  from  mterested  persons. 

I.  Self- Regulatory  Organization's 

Statement  of  tbe  Terms  of  Substance  of 
the  Proposed  Rule  Change 

(a)  The  Municipal  Securities 
Rulemaking  Board  (the  "Board")  is  filing 
an  inlerpreiation  of  rules  G-12  and  C-15 
(hereafter  referred  lo  as  the  "proposed 
rule  change")  concerning  the 
confirmation,  delivery  and  reclamation 
of  transactions  in  municipal  securities 
that  are  issuable  both  in  registered  and 
bearer  form  ("inierchangeable 
securities'").  The  proposed  rule  change 
reminds  dealers  that  amendments  to 
rules  G-12  and  G-15  relating  to 
interchangeable  securities  will  become 
effective  for  transactions  executed  on  or 
after  September  18. 1988  The  proposed 
rule  change  also  clarifies  the  application 
of  the  amendments  to  certain  situations 
that  h.-ive  been  posed  by  dealers. 

U.  Self- Regulatory  Orgamzation's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

A.  Self- Regulatory  Organization's 
Statement  of  tbe  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(a)  On  March  18. 1968,  the 
Commission  approved  certain 
amendments  to  Board  rule  G-12.  on 
uniform  practice,  and  rule  G-15.  on 
confirmation,  clearance  and  seltlemenl 
of  customer  transactions  relating  to 
municipal  securities  that  are  issuable  in 
bearer  or  registered  form  ("the 
amendments").  The  amendments  revise 
rules  G-12(e)  and  G-15(c)  lo  allow  inter- 
dealer  and  customer  deliveries  of 
interchangeable  securities  to  be  either  in 
bearer  or  regisle'-ed  form,  ending  the 
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presumption  in  favor  of  bearer 
ceriificales  for  such  deliveries.  The 
amendments  also  delete  the  provision  in 
ruie  C-12(^)  that  allows  an  inter-dealer 
deiiver>-  of  interchangeable  securities  to 
be  reclaimed  withm  one  day  if  the 
delivery  is  in  registered  form.  In 
addition,  the  amendments  remove  the 
provisions  m  rules  G-12(c)  and  C-15(a) 
that  require  dealers  to  disclose  on  inter- 
dealer  and  customer  confirmation  that 
securities  are  in  registered  form. 

The  proposed  rule  change  reminds 
dealers  that  the  amendments  will 
become  effective  for  transactions 
executed  on  or  after  September  18, 1988. 
and  ui^es  dealers  to  begin  internal 
operational  changes  and  customer 
education  activities  that  may  be  needed 
to  comply  with  the  amendments.  In 
addition,  the  proposed  rule  change  will 
facilitate  the  implementation  of  the 
amendments  by  clarifinns!  the 
application  of  the  amendments  to 
specific  situations  that  have  been  posed 
by  dealers. 

The  proposed  rule  change  clarifies 
that  certain  securities,  which  can  be 
converted  from  bearer  to  registered  form 
but  cannot  be  converted  back  to  bearer 
Fonr..  are  "interchangeable  secunties" 
and  are  subject  to  the  amendments.  It 
also  notes  that  since  the  amendments 
will  allow  physical  delivery  of  either 
bearer  or  registered  secunties,  the 
amendments  also  wul  allow  mixed 
deliveries  of  bearer  and  registered 
certificates  of  the  same  issue. 

The  proposed  rule  change  reminds 
dealers  that  some  interchangeable 
secunties  can  be  converted  from 
registered  to  bearer  form  only  at  a 
substantial  cost  and  that,  if  the  customer 
requires  bearer  certificates  and  agrees 
lu  pay  the  conversion  cost,  the  amount 
of  conversion  fee  must  be  disclosed  at 
or  prior  to  the  time  of  trade  and  noted 
on  the  contirmation.  Since  the 
customer's  decision  to  pay  a  conversion 
fee  is  not  a  necessary'  or  intrinsic  cost  of 
the  transaction,  the  proposed  rule 
change  stales  that  the  fee  should  not  be 
included  in  the  yield  calculation  shown 
on  the  coufinnation. 

The  pn.iposed  rule  change  notes  that 
the  Board's  automated  clearance  rules, 
rules  G-12(n  and  C-15(d).  require 
certain  inter-dealer  and  customer 
transactions  to  be  settJed  by  book-entry 
dt'liverv',  and  that,  for  these 
transactions,  dealers  may  not  agree  to  a 
physical  delivery  of  bearer  or  registered 
certificates,  f-or  transactions  in  which 
the  auioraated  clearance  rules  allow  a 
physical  delivery  ie^..  bec:ause  the 
securities  are  not  depository  eligible), 
dealers  may  agree  on  a  specific  form  of 
physical  dehverj-  (either  in  bearer  or 
registered  form).  The  proposed  rule 


change  also  notes  that  Board  rules 
require  this  agreement  to  be  noted  on 
the  confirmation. 

(bj  The  Board  has  adopted  the 
proposed  rule  change  pursuant  to 
section  LSBIbUZHC)  of  the  Securities 
Exchange  Act  of  1934,  which  directs  the 
Board  to  propose  and  adopt  niles  which 
are — 

Defligned  to  prevent  frauduleat  and 
manipulative  act*  and  practiced,  to  pramole 
juHt  and  etjuitable  principles  uf  trade,  to 
fosler  cooperatiax)  and  coordinutiun  with 
pemnns  i*ngagF>d  in  regulating,  cleanng. 
settling.  pmccOTing  informanon  with  respect 
to.  and  fadliiating  iransactions  m  momcipal 
securities,  to  remove  Impediments  to  and 
perfect  the  mecbNoism  oi  a  free  and  open 
market  in  municipjij  aecuritjei.  and.  in 
general,  to  protect  investors  and  the  public 
interest  *  *  '. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  believes  that  the  proposed 
nale  change  will  not  have  any  impact  on 
competition  since  it  applies  equally  to 
all  brokers,  dealers  and  municipal 
securities  dealers. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Board  has  not  solicited  or 
received  comments  on  the  proposed  rule 
change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  fnrr^going  rule  change  has  become 
effective  pursuant  to  section  19(bJ(3J(A) 
of  the  Securities  Exchange  Act  of  1934 
and  subparagraph  (e)  of  Securities 
Exchange  Act  Rule  19b-4.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  pnjpows  of  the 
Securities  Exchange  Act  ..f  19^4. 

IV.  SoIidtatioD  of  Commeats 

Interested  persona  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 


rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
Ail  sumbissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  29. 1988. 
For  the  Commission  by  the  Dhrisiun  of 
Market  Regulatioa  pursuant  to  delegated 
authority. 

loDathao  G.  Katz. 

Secretary. 

Dated:  August  31. 1988. 
|FR  Doc  88-20347  Filed  9-7-88;  8:45  am] 
BtUlHO  COOC  MtO-01-ll 


I  RttlacM  No.  34-26045;  FHa  No.  SR-NASD- 
88-37 I 

Self -Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  lr>c^  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Change 

Pursuant  to  section  19fb)(1)  of  the 
Securities  Exchange  Act  of  1934.  15 
U.S.C  7aB(b)(l],  notice  is  hereby  given 
that  on  August  25, 1988  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission"] 
the  proposed  nile  change  as  described 
in  Items  1 11.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  Is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  (*ropowd  Rule  Change 

Pursuant  to  the  provisions  of  section 
19|b){3)(A)  under  the  Act.  the  NASD  is 
filing  a  technical  systems  change  to 
SOES:  and  interpretations  to  the  SOES 
Rules  to  provide  clarification  concerning 
the  aggregation  of  orders  and  the  entry 
of  orders  by  professional  traders  for 
their  own  account. 

II.  Self -Regulatory  Orgaaization's 
Statement  of  the  Purpof*e  of.  and 
Slat'j|<>r>  Basis  For,  the  Propoaed  Rule 
Change 

In  its  fiUng  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of.  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
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rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A).  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  Small  Order  Execution  System 
( "SOES ')  was  created  to  facilitate  the 
execution  of  retail  transactions  by 
public  customers.  The  SOES  service  is 
available  only  for  public  customer 
orders  of  specified,  small  size  and  the 
SOES  Rules  prohibit  member  firms  from 
breaking  up  larger  orders  for  execution 
in  SOES.  Tlie  system  was  designed  to 
further  the  investment  objectives  of 
public  customers  who  typically  have 
longer  term  trading  goals  than  those  of 
professional  traders.  Recently,  it  has 
come  to  the  attention  of  the  NASD  that 
order  entry  firms  and  their  customers 
have  been  engaging  in  practices  which 
could  seriously  impact  the  viability  of 
SOES.  These  practices  include  placing 
proprietary  orders  or  the  orders  of 
professional  traders  through  SOES. 
Generally,  these  firms  are  breaking  up 
large  size  orders  for  the  purpose  of 
placing  these  orders  through  the  SOES 
service.  It  appears  that  these  firms  are 
entering  a  group  or  series  of  orders  into 
SOES  which  individually  appear  to  be 
SOES  eligible  but  are  the  result  of  one 
investment  decision.  The  NASD  believes 
that  these  trading  practices  may 
undermine  the  integrity  of  the  system 
and  contravene  SOES"  major  purpose. 
thai  is,  the  execution  of  small  public 
aislomer  orders. 

Because  the  proposed  rule  change 
would  result  in  the  elimination  of 
abusive  trading  practices,  the  NASD 
believes  that  the  proposed  rule  change  is 
consistent  with  section  15A(b)(6)  under 
the  Securities  Exchange  Act  which 
mandates,  in  pertinent  part,  that  the 
rules  of  the  Association  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  facilitate 
transactions  in  securities  and  "to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  '  *  *." 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Association  believes  that  the  rule 
change  does  not  impose  any  burden  on 
competition  not  necessary  or 


appropriate  in  frutherance  of  the 
purposes  of  the  Securities  Exchange  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 
HI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  states  that  the  proposed 
rule  change  constitutes  an  interpretation 
with  respect  to  the  meaning  and 
enforcement  of  an  existing  NASD  rule. 
The  NASD  accordingly  requests  that  the 
proposed  rule  change  take  effect 
immediately  prusuant  to  section 
19(b}(3)(A}  of  the  Act. 

The  proposed  rule  change  Is  a  stated 
policy,  practice  or  interpretation  of  the 
NASD  with  respect  to  the  meaning  and 
enforcement  of  an  existing  rule.  As  such, 
it  has  become  effective  immediately 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  and  subparagraph  (ej  of  Rule  19b-4 
under  the  Act.  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  the  nile  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  29. 1980. 


For  the  Commission,  by  the  Division  nf 
Market  Regulation,  pursuant  to  deleguted 
aulhonty.  17  CFR  200.3O-3(a)(12). 

Dated:  August  31.1988. 
jonathaD  G.  Katz. 
Secretary. 
IFR  Doc,  B8-20348  Rled  9-7-88;  8:45  am! 
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[Retease  No.  34-26046:  Flte  No.  SR-NASD- 

88-28) 

Self- Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relatir.g  to 
Immediate  Registration  of  NASOAQ 
Market  Makers 

The  National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  submitted  on 
July  1. 19B8,  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder  to  amend 
Part  VI.  sectionlldjofScheduleD  to  the 
NASD  By-Laws.  The  proposal  provides 
that  a  NASDAQ  market  maker  may 
become  registered  in  an  issue  included 
in  the  NASDAQ  System  immediately 
after  the  registration  request  is  entered. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
25937.  July  22, 1988)  and  by  publication 
in  the  Federal  Register  (53  FR  28485.  July 
28, 1988).  No  comments  were  received 
with  respect  to  the  proposed  rule 
change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and.  in 
particular,  the  requirements  of  section 
15A  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(bl(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is.  approved. 

For  the  Commission,  by  (he  Division  of 
Market  Regui«1ion  pursuant  to  delegated 
authority.  17  CFR  20a3O-3(a)(12]. 

Dated:  August  31.  1968. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  88-20349  Filed  9-7-88.  a.'45  «m] 
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f  RelesM  No.  34-26052;  F11«  No.  SR-NASD- 

8»-31i 

Se^-Re^ulatory  Or^antzattons; 
Proposed  Rule  Ctange  by  HaUonal 
Association  of  Securities  Dealers,  Inc. 
Reiating  to  Supervisory  Procedures 
and  Redefinition  of  Office  of 
Supervisory  Jurlsdfctlon  and  Branch 
Office 

Pursuant  fo  section  19(bi(l)  of  the 
Secunties  Exchange  Act  of  1934. 15 
L'  S  C  78s(bt[l).  notice  is  hereby  given 
that  on  July  Z2.  1988.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  f:led  with  the  Securities  and 
Exchange  Commission  ("Commission") 
The  pfcposed  rule  change  and  on  August 
26.  1988.  an  amendment  thereto,  as 
described  in  Items  I.  U.  and  lii  below. 
which  Items  have  been  prepared  by  the 
NASD.  The  Commission  is  pubhshing 
this  notice  to  soIictI  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Reguiatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  changes  amend 
.Arucie  III.  section  27  of  the  NASD  Rules 
of  Fair  Practice  to  delete  certain  existing 
text,  modify  other  existing  text,  and  add 
new  provisions  regarding  the 
3uper\'i3ory  procedures  of  NASD 
members  and  the  definitions  of  Office  of 
Supervisory  Jurisdiction  and  Branch 
Office.  In  addition,  the  proposed 
amendments  would  delete  the  current 
definition  of  Branch  Office  in  the  NASD 
By-Laws,  substituting  a  reference  to  the 
definition  set  forth  in  Article  III.  section 
27  of  the  NASD  Rules,  and  would  delete 
portions  of  an  Explanation  of  the  Board 
of  Governors  respecting  the  definitions 
of  Office  of  Supervisory  Jurisdiction  and 
Branch  Office  set  forth  m  Schedule  C  to 
the  By-Laws. 

n.  Self- Regulatory  Or^anizatioa'i 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fiiing  with  the  Commission,  the 
.NASD  included  slaleraents  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
.NASD  has  prepared  summahes.  set 
forth  in  Sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 


A  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 

Chans^ 

In  recent  yearn,  the  NASD  has  become 

increasingly  concerned  that  some 
persons  associated  with  .N.-\SD  members 
may  be  engaging  in  the  offer  and  sale  of 
securities  lo  the  pubhc  without  adequate 
ongoing  supervision.  In  partic-ular.  the 
potential  for  significant  regulatory 
problems  exists  when  registered 
representatives  conduct  business  at 
locations  that  are  not  subject  to  regular 
examination  by  the  member  and  operate 
without  direct  oversight  of  qualified 
supervisory  personnel 

In  addition  to  these  conceras.  the 
NASD  has  considered  whether  certain 
aspects  of  a  firm's  business  should  be 
subject  to  on-site  super\'ision  by  a 
registered  principal  so  that  the  member 
can  properly  discharge  its  regulatory 
obligations.  Further,  the  NASD  has  from 
time  to  lime  considered  whether  the 
df'finition  of  "branch  office"  in  the  By- 
Laws  should  be  revised. 

The  NASD"9  concern  about  off-site 
employment  was  discussed  in  detail  in 
-Notice  to  Members  86-65  (September  12. 
1986).  which  emphasized  NASD  rules 
that  most  directly  apply  to  off-site 
employment.  That  notice  stated  that  the 
NASD  was  continuing  to  study  the  need 
to  revise  requirements  for  designating 
offices  of  supervisory  junsdiction  and 
branch  offices  and  for  on-site 
supervision  by  registered  principals. 

The  NASD  issued  .Notice  to  Members 
8ft-ll  on  February  9,  1988,  requesting 
comments  on  proposed  amendments  lo 
Article  UL  secion  17  of  the  Rules  of  Fair 
Practice  that  set  forth  specific  minimum 
requirements  for  supervisory  practices 
and  procedures  for  NASD  members  and 
redefinitions  of  "office  of  supervisory 
junsdiction  '  and  "branch  ufTice.'* 

The  proposed  amendments  to  Article 
in.  section  27  are  substantially  similar  to 
the  proposals  set  forth  in  Notice  to 
Members  86-11.  The  proposed 
amendments  substantially  expand  the 
specificity  of  Article  Hi.  section  27  of  the 
NASD  Rules  of  Fair  Practice  with 
respect  to  a  member  s  supervisory 
oblig  'tions.  The  NASD  believes  that  the 
new  provisions  will  assist  members  in 
ensuring  compliance  with  applicable 
laws,  regulations,  and  rules  by  requiring 
that  firms  review  their  businesses  and 
construct  and  document  a  supervisory 
system  that  is  reasonably  designed  to 
achieve  compliance  with  the  securities 
laws  and  regulations  and  NASD  rules 
applicable  lo  the  various  areas  of  the 


securities  business  in  which  NASD 
members  are  engaged. 

The  proposed  amendments  also 
contain  certain  minimum  required 
supervi9or>  procedures  and  practices 
that  the  NASD  believes  to  be  necessary 
in  any  firm,  rvjjardless  of  size  or  type,  in 
order  to  supervise  adequately  an 
investment  banking  and/or  securities 
business.  Finally,  the  proposals  would 
also  nivise  and  clanfy  certain  existing 
provisions  of  section  27. 

Article  I  of  the  NASD  By  Laws  seta 
forth  certain  definitions  applicable  to 
terms  used  in  the  By-Laws  and  the  Rules 
of  Fair  Practice-  Section  (c)  defines 
branch  office,  and  would  be  amended  to 
reflect  that  the  term  is  now  to  be  defined 
in  Article  IIL  Section  27  of  the  Rules. 
The  Explanation  of  the  Board  of 
Governors  set  forth  at  Schedule  C  to  the 
By-Laws  provides  additional 
information  regarduig  the  distinction 
between  an  Office  of  Supervisory 
Jurisdiction  and  s  Branch  Office  and 
standards  for  determining  whether  a 
business  location  is  a  branch  office. 
These  provisions  would  be  deleted 
because  they  are  inconsistent  with  the 
proposed  redefinitions  of  Office  of 
Supervisory  Junsdiction  and  Branch 
Office. 

If  the  foregoing  proposals  are 
approved  by  the  Securities  and 
Exchange  Commission,  the  Board  of 
Governors  has  determined  that  it  is 
appropriate  to  provide  members  with  a 
period  of  time  following  SEC  approval  to 
bring  their  supervisory  practices  and 
procedures  into  compliance.  The  Board 
has  concluded  therefore,  that  the 
amendments  will  take  effect  six  months 
following  SEC  approval. 

The  proposed  rule  changes  are 
consistent  with  the  provisions  of  section 
15A(b)(6)  of  the  Securities  Exchange  Act 
of  1934,  which  provides  that  the  rules  of 
a  national  securities  association  be 
designed  inter  alia,  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and  protect  investors 
and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  beheve  thai  the 
proposed  amendments  to  the  By-Laws. 
Schedule  C  to  the  By-Laws,  and  Article 
111,  section  27  of  the  Rules  of  Fair 
Practice  impose  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 
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C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

The  NASD  solicited  comments  on 
proposed  amendments  to  Article  ID. 
section  27  of  the  Rules  m  Notice  to 
Members  88-11.  Forty-eight  comment 
letters  were  received. 

Thirty-three  commentators  supported 
the  proposed  amendments  to  the 
supervisory  rules  and  procedures,  three 
opposed  them,  one  requested  a 
clarification,  and  eight  did  not  corameni 
on  this  aspect.  As  to  the  proposed 
redefinition  of  Office  of  Supemsory 
Jurisdiction.  13  commentators  supported 
the  proposal,  13  offered  qualified 
support,  three  opposed  the  proposal,  two 
requested  clarification,  and  eight 
commentators  did  not  address  the 
question.  The  proposed  redefmition  of 
branch  office  was  supported  by  19 
commentators,  four  of  whom  suggested 
that  the  language  be  clarified,  and 
opposed  by  eight  commentators;  two 
raised  questions,  and  11  did  not 
comment  on  this  proposal 

After  a  review  and  discussion  of  the 
comments,  the  Board  made  certain 
adjustments  and  modifications  to  the 
proposals  to  address  a  number  of  issues 
raised  by  the  commentators.  The  most 
significant  of  these  changes  are: 

(1)  The  enumeration  of  certain  factors 
relevant  to  the  determination  of  the 
need  to  designate  additional  Offices  of 
Supervisory  Jurisdiction  for  general 
supervisory  purposes  (see  proposed 
secUon  27(a)(3)): 

(2)  Clarification  of  certain  matters 
regarding  the  annual  compliance 
meeting  or  interview  required  for  all 
registered  representatives  [see  proposed 
section  27(a)(7)); 

(3)  The  deletion  of  the  reference  to  a 
"compliance"  principal  in  proposed 
section  27(a)(8): 

(4)  The  substitution  of  "titles"  for 
'names"  of  persona  identified  in  the 
firm's  written  procedures  as  part  of  its 
supervisory  "chain  of  command",  with 
the  addition  of  a  requirement  to  make 
and- keep  a  separate  record  of  all 
persons  designated  aa  supervisory 
personnel  (see  proposed  section 
27(b)(2)); 

(5)  The  codification  of  the  NASDs 
position  that  the  required  review  of  all 
transactions  and  correspondence  be 
conducted  by  a  registered  principal  (see 
proposed  section  27(d)): 

(6)  The  deletion  of  approval  of 
correspondence  from  the  enumeration  of 
functions  giving  rise  to  the  OS| 
definition  (see  proposed  section  27(f)(l)h 
and 


(7)  The  addition  of  a  requirement  that 
telephone  directory  line  bstings. 
business  cards,  and  letterhead 
identifying  non-branch  locations  also  set 
forth  the  address  and  telephone  number 
of  the  firms  office  responsible  for 
supervising  the  identified  location  (see 
proposed  section  27(f)(2)). 

HI.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  For 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  dale  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reasons  for  80  finding  or  (ii) 
as  lo  which  the  NASD  consents,  the 
Commission  will: 

A-  By  order  approve  auch  proposed 
rule  change,  or 

B.  Institute  proceedings  lo  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solidtation  of  Conuneots 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  form  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-88-31  and  should  be 
submitted  by  September  29. 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200JO-3(a)(12). 

Dated:  September  1,  isas. 

lonathan  G.  Katz. 

Secretary. 

(FR  Doc.  88-20350  Ftled  9-7-88;  8:45  am) 
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Setf-negulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange. 
Incorporated 

August  zi.ims 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(0(1  )(B)  of  the 
Secuntieg  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
traidng  privileges  in  the  following 
securities: 

ACM  Government  Opportunity  Fund, 
Inc..  Common  Stock.  $.01  Par  Value 
(Fde  No.  7-3856) 
Van  Kampen  Merritt/Municipal  Income 
Trust.  Common  Stock.  Without  Par 
Value  (File  No.  7-3857) 
Duke  Realty  Investments.  Inc.,  Common 
Stock.  $01  Par  Value  (Fde  No.  7-3858) 
Ashland  Coal  Inc..  Common  Stock.  $.01 

Par  Value  (File  No,  7-3859) 
Cigna  High  Income  Shares.  Shares  of 
Beneficial  Interest.  No  Par  Value  (File 
No.  7-3860) 
Silicon  Systems.  Inc.,  Common  Stock. 

$.01  Par  Value  (File  No.  7-3861) 
Sunshine  Mining  Company,  Common 

Stock,  S.50  Par  Value  (File  No.  7-3862) 
The  British  Petroleum  Company.  PLC, 
Second  Installment  American 
Depositary  Shares  (File  No.  7-3863) 
Sunshine  Mining  Company.  Cumulative 
Redeemable  Preferred  Stock  ($1194 
State  Value).  Sl.OO  Par  Value  (File  No. 
7-3864) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  22. 1988. 
written  data,  views  and  arguments 
concerning  the  above -referenced 
sppUcations.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application.^ 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 
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For  the  Commission,  b>  the  Division  of 
.Market  ReguiAtioa  pursuant  to  delegated 
auihonty. 
looatban  G.  Kats, 
Secretary- 

[FR  Doc  88-20351  Filed  ^7-88;  8:45  am) 
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Self-fleyulatory  OrQantzattons; 

Appltcatlons  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
hearing;  Pacific  Stock  Exchange, 
Incorporated 

.AuEusi  Jl.  1SW8. 

The  above  named  national  securities 
exchanges  has  filed  applications  with 
the  Secunhes  and  Ejtchange 
Commission  pursuant  to  sertitin 
12inill(Bl  of  the  Secunties  Exohdnjie 
Act  of  1934  and  Rule  12f-l  thereunder, 
for  unlisted  trading  privileges  m  the 
followmi;  secunties. 
.ACM  Government  Securities  Fund.  Inc. 
Cominnn  Stock,  $.01  par  value  (File 
No,  7-3834) 
The  Bear  Steams  Companies.  Inc. 
Common  Stock.  Sl.OO  par  value  (File 
No.  7-3835) 
Borden  Chemicals  &  Plastic  Limited 
Partnership 
Preference  Units  (File  No.  7-3836) 
Comstock  Partners  Strategy  Fund.  Inc. 
Common  Stock,  $.001  par  value  (File 
.No.  7-38371 
Eastern  Airlines.  Inc. 
11.36'%  Depositary  Preferred  Shares 
(File  No,  7-3838) 
Eastern  Airlines.  Inc. 
$2  72  Cumulative  Preferred  Stock  fFiie 
No.  7-3639) 
Federal  .National  Mortgage  Association 
Warrants  expiring  February  25.  1991 
(File  No  7-3840) 
First  L'nion  Corporation 
Common  Stock.  SG.S^-'/a  par  value 
(File  No.  7-38411 
Long  Dr'>jfi  Stores  Corporation 
CoouDon  Slock,  no  par  value  (File  No 
7-3842) 
National  Semiconductor  Corporation 
Warrants  expiring  May  13.  1992  (File 
No.  7-384JJ 
New  America  High  Income  Fund.  Inc. 
Common  Stock,  $.01  par  value  (File 
No.  7-3844) 
PNC  Financial  Corp. 
Cotnmon  Slock.  $5JX}  par  value  (File 
No,  7-3845) 
Putnam  Master  Intermediate  Income 
Trust 
Shares  of  Beneficial  Interest,  no  par 
value  (Tile  No.  7-3846) 
Norton  Company 
Common  Stock,  S5  00  par  value  (File 
No-  7-3847) 
Oppenheimer  Multi-Sector  Fund  Trust 
Common  Stock.  $.01  par  value  (File 
No.  7-3348J 


Winn-Dixie  Stores.  Incorporated 
Common  Stock.  $1.00  par  value  (File 

No.  7-3849) 
These  secunties  are  listed  and 
registered  on  one  or  more  other  national 
secuntie.s  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  22. 1988. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  oomments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5lh  Street  NW..  Washington.  DC 
20,5-49.  Following  this  opportunity  for 
heinng.  the  (.kimmission  will  approve 
the  application  d  it  Trnds.  based  upon  aJl 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investor!. 

For  (be  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
jonathaD  G.  Kabt. 
Secretary. 
(FR  Doc.  88-20352  Filed  9-7-88;  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

.Ausust  Tl,  \<PV> 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  IZlOllVH)  of  the 
Securines  Fjcchange  Act  of  1934  and 
Rule  12f-l  thereundpT.  for  unlisted 
trading  privileges  in  the  following 
securities: 
Commercial  Credit  Group.  Inc. 

Common  Slock.  $.01  Par  Value  (File 
No.  7-3850) 
The  Gap.  Inc 

Common  Slock.  $0.05  Par  Value  (File 
NiJ  7-3851) 
W.R.  Grace  A  Cu 

Common  Stock.  $1  Par  Value  (File  No. 
7-3852) 
Matrix  Corporation 

Common  Slock.  $1  Par  Value  (File  No. 
7-3853) 
PSI  Holdings.  Inc. 

Common  Stock.  No  Par  Value  (F^le 
No.  7-3854) 
Rexene  Corporation 

Common  Stock.  $0,01  Par  Value  (File 


No.  7-3855) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  repoiied  in 
the  consolidated  transaclum  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  Septemtier  22.  1988. 
written  data,  views  and  argumeols 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
wnlten  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street  NW..  Wdshmgton.  DC 
20.549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  il  finds,  based  upon  all 
the  information  available  to  it  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consislent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  mvestors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoniy. 
lonathan  G.  Katt, 
Secretary. 
[FK  Doc.  86-20353  Filed  9-7-88:  a:4&  am] 
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(ReL  No.  IC-16S43;  811-45091 
FFB  Equity  Trust  Application 

Sept»;mber  1    1988 

AGENCY:  Securities  and  Exchange 

C'^mmission  ("SEC"). 

action:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("1940  Act"). 


Applicant:  FB  Equity  Trust 
("Applicant"). 

Relevant  1940  Act  Sections:  Section 
8(0- 

Summary  of  Application:  Applicant 
seeks  an  order  of  the  Commission 
declaring  that  Applicant  has  ceased  to 
be  an  investment  company  as  defined 
by  the  1940  Ad, 

Filirtfi  />;rf?  The  application,  filed  on 
Form  N-8F  was  filed  on  December  18, 
1987  and  amended  on  March  23.  1988 
and  August  19. 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted  Any  interested  person 
may  request  a  heariny  on  this 
application,  or  ask  In  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  .5:30  p.m..  on 
September  26, 1988  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request  either 
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personally  or  by  mail,  and  also  send  it  to 
the  Secretary  oJF  the  SEC.  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretarj-  of  the  SEC. 

AOORESSCS:  Secretary,  SEC  450  5th 
Street  NW..  Washington.  DC  20549. 
Applicant  230  Park  Avenue.  New  York. 
New  York  10169. 
FOR  FURTHER  INFORMATION  CONTACT. 

Cecilia  C.  Kalish.  Staff  Attorney  (202) 
272-3035.  or  Curtis  R.  Hilliard.  Special 
Counsel  (202)  272-3030  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicant's  Representations: 

1.  Applicant  a  Massachusetts 
business  trust  filed  a  Notification  of 
Registration  under  the  1940  Act  with  the 
Commission  on  December  8. 1985. 
Applicant  is  registered  under  the  1940 
Act  as  an  open-end,  diversified, 
management  investment  company. 
Applicant's  initial  registration  statement 
was  declared  effective  on  May  5, 1986, 
and  the  initial  public  offering 
commenced  immediately  thereafter. 

2.  On  March  2B.  1987.  the  board  of 
trustees  of  Applicant  approved  and 
adopted  an  Agreement  and  Plan  of 

Re 0 Inanimation  (the  "Plan")  under  which 
all  of  the  assets  and  liabilities  of 
Applicant  would  be  transferred  lo  FFB 
Funds  Trust  a  registered  investment 
company,  on  )une  12, 1987.  Applicant's 
shareholders  approved  the  Plan  at  a 
special  meeting  held  on  )une  U.  1987 
("Special  Meeting").  Pursuant  to  the 
Plan  on  June  12, 1987.  the  closing,  each 
of  FFB  Money  Trust  FFB  Equity  Trust 
and  FFB  Tax-Free  Trust  (the  "Old 
Series")  assigned,  sold,  conveyed. 
transferred  and  delivered  to  its 
corresponding  series  of  FFB  Funds  Trust 
(the  "New  Series")  all  of  its  then 
existing  assets  including  all  of 
Applicant's  Portfolio  securities.  In 
consideration,  each  respective  New 
Series  assumed  ali  of  the  obligations 
and  liabilities  then  existing  in  the  Old 
Senes  and  deliverd  lo  its  corresponding 
Old  Series  a  number  of  full  and 
fractional  shares  of  Iwneficial  interest  of 
the  New  Seni-s  ("New  Shares  ").  F.ach 
Old  Series  distributed  in  complete 
liquidation  pro  rata  lo  its  shareholders 
of  record  as  of  lune  12.  1987.  the  New 


Shares  received  by  the  Old  Series.  TTie 
voting  rights  of  the  New  Shares  are 
identical  to  those  of  their  respective  Oid 
Series  shares.  No  brokerage 
commissions  were  paid  in  connection 
with  the  Plan. 

3.  Following  AppUcant's 
reorganization  as  a  portfolio  of  Fl-'B 
Funds  Trust  on  June  12. 1987, 
Applicant's  registration  as  a 
Massachusetts  business  trust  was 
terminated  by  the  Office  of  the 
Secretary  of  State.  Boston, 
Massachusetts,  as  of  the  same  date. 

4.  As  of  May  5. 1987.  the  record  dale 
f'3r  determination  of  shareholders  of 
Apphcant  entitled  to  notice  of,  and  lo 
vole  at.  the  Special  Meeting  held  on  June 
11. 1987,  Applicant  had  163.958  564 
shares  of  beneficial  interest  outstanding, 
ha\ing  an  aggregate  net  asset  value  of 
$1,929,663.00  and  a  per  share  net  asset 
value  of  $11,77.  Following 
implementation  of  the  Plan  on  June  12,  -. 
1987.  Applicant  had  no  shareholders. 
The  expenses  applicable  to  the 
reorganisation,  consisting  of  accounting, 
printing,  administrative  and  certain  legal 
expenses,  are  estimated  to  be 
approximately  $43,924.00.  These 
expenses  were  allocated  among  the 
various  portfolios  involved  in  the 
reorganization,  with  Applicant's  share 
being  S865.00. 

*  Applicant  currently  has  no  assets 
and  no  liabilities.  Applicant  is  not  a 
party  to  any  current  or  pending  litigation 
or  administrative  proceeding.  Applicant 
is  not  engaged,  and  does  not  propose  to 
engage  in  any  business  activities  other 
those  necessary  for  winding-up  of  its 
affairs. 

■  Applicant  represents  that  all  of  its 
required  N-SAR  filings  have  been  made 
and  that  il  will  file  its  N-SAR  for  the 
periods  ending  February  29,  1988  and 
August  31. 1988. 

■  Applicant  has  ceased  all  operations 
as  a  management  investment  company. 
By  virtue  of  the  reorganization  effected 
on  June  12,  1987,  Applicant  ceased  to 
have  at  least  one  hundred  persons  who 
are  beneficial  owners  of  its  shares  and 
as  such  Applicant  would  not  be  deHned 
as  an  "investment  company"  under  the 
1920  Act 

Far  the  Commiiision.  by  the  Division  of 
Irivestmcnt  Management  under  delegated 
Huihority. 
lonathan  G.  Kalz. 
Sccrtftary. 

[FR  Doc.  88-2(054  FiU-d  i;>-7-8«:  8:45  am) 
BtujMG  COOC  seiA-oi-ai 


[Re).  No.  IC-1SS44: 611-4507) 

FFB  Tax-Free  Trust;  Notice  of 
Application 

September  1,  1966 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ('n940  Act"). 

ApplicanL  FFB  Tax-Free  Trust 
("Applicant"). 

Heievant  2940  Act  Sections:  Section 
810- 

SUMMARY  OF  APPLJCATION:  Applicant 
seeks  an  order  of  the  Commission 
declaring  that  Applicanty  has  ceased  \q 
be  an  investment  company  as  defined 
by  the  1940  Act 

FlUNO  DATE:  The  application,  filed  on 
Form  N'-flF,  was  filed  on  December  18, 
1987  and  amended  on  March  23. 1988 
and  August  19.  1988. 

Hearing  or  Nct.fication  uf  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  heanng  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
September  26,  1988.  Rei^uest  a  hearing  m 
writing,  giving  the  nature  oF  your 
interest  the  reason  for  the  request,  and 
the  issues  you  contest  Serve  the 
ApplicanI  with  the  request  either 
personally  or  by  mail,  and  also  send  it  lo 
the  Secretar>'  of  the  SEC,  along  with 
proof  of  service  by  afBdavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
vkTiting  to  the  Secretary  of  the  SEC- 
ADDRESSES:  Secretary.  SEC.  450  5th 
Street  NW..  Washmgton.  DC  20549. 
Applicant.  230  Park  Avenue.  New  York 
New  York  10169. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cecilia  C.  Kalish.  Staff  Attorney  (203) 
272-3035.  or  Curtis  R.  Hilliard.  Special 
Counsel  (202)  272-3030  (Division  of 
Investment  management  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATIOM: 

Following  18  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)258-4300). 

Applicant's  Represenlalions: 

1.  Applicant  a  Massachusetts 
business  trust  filed  a  .Notificatian  of 
Registration  under  the  1940  Act  with  the 
Commission  on  December  ^  1985. 
Applicant  is  registered  under  the  1940 
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Act  as  an  open-end,  diversified, 
management  investment  company. 
Applicant's  initial  registration  statement 
was  declared  effective  on  May  5. 1988 
and  the  initial  public  offenng 
commenced  immediately  thereafter. 

2.  On  March  26.  1987.  the  board  of 
trustees  of  Applicant  approved  and 
adopted  an  Agreement  and  Plan  uf 
Reorganization  (the  '"Plan")  under  which 
al!  of  the  assets  and  liabilities  of 
Applicant  would  be  transferred  to  WB 
Funds  Trust,  a  registered  investment 
company,  on  June  12.  1987  Applicant's 
shareholders  approved  the  Plan  at  a 
special  meeting  held  on  June  11. 1967 
['Special  Meetmg").  Pursuant  to  the 
Plan  on  June  12, 1987.  the  closing,  each 
of  FFH  Money  Trust,  FFB  Equity  Trust 
and  FFB  Tax-Free  Trust  (the  "Old 
Series")  assigned,  sold,  conveyed, 
transferred  and  delivered  to  its 
corresponding  series  of  PTB  Funds  Trust 
'.\he  "N^w  Senes  ')  all  jf  its  then 
existing  assets  including  all  of 
Applicant's  portfolio  securities.  In 
consideration,  each  respective  New 
Senes  assumed  all  of  the  obligations 
and  liabilities  then  existing  m  the  Old 
Senes  and  delivered  to  its 
corresponding  Old  Series  a  number  of 
full  and  fractional  shares  of  beneficial 
interest  of  the  New  Series  ("New 
Shares").  Each  Old  Senes  distributed  tn 
complete  hquidation  pro  rata  to  its 
shareholders  of  record  as  of  June  12, 
1987.  (he  New  Shares  received  by  the 
Old  Series.  The  voting  rights  of  the  New 
Shares  are  identical  to  those  of  their 
respective  Old  Senes  shares.  No 
brokerage  commissions  were  paid  in 
cormection  with  the  Plan. 
_  3,  Following  Applicant's 
reorganization  as  a  portfolio  of  FFB 
Funds  Trust  on  June  12. 1987. 
Applicant's  registration  as  a 
Massachusetts  business  trust  was 
terminated  by  the  Office  of  the 
Secretary  of  Stale,  Boston. 
Massachusetts,  as  of  the  same  date. 

4.  As  of  May  5,  1987,  the  record  date 
for  determmanon  of  shareholders  of 
Apphcdni  entitled  to  notice  of,  and  to 
vote  at.  ihe  Special  Meeting  held  on  |une 
11. 1987.  Applicant  had  10Z92O.3O9.24 
shares  of  beneficial  interest  outstanding, 
having  an  aggregate  net  asset  value  of 
$102,920,309.00  and  a  per  share  net  asset 
value  of  Sl.M.  Following  implementation 
of  the  Plan  on  June  12. 1967.  Applicant 
had  no  shareholders.  The  expenses 
applicable  to  the  reorganization, 
consisting  of  accounting,  printing, 
administrative  and  certain  legal 
expenses,  are  estimated  to  be 
approximately  $43,924,00.  These 
expenses  were  allocated  among  the 
various  portfolios  involved  in  the 


reorganization,  with  Applicant's  share 
being  $7,475.00. 

5.  Applicant  currently  has  no  assets 
and  no  liabilities.  Applicant  is  not  a 
party  to  any  current  or  pending  litigation 
or  administrative  proceeding.  Applicant 
IS  not  engaged,  and  does  not  propose  to 
engage  in  any  business  activities  other 
than  those  necessary  for  winding-up  of 
Its  affairs. 

6  Applicant  represents  that  all  of  its 
required  N-SAR  filings  have  been  made 
and  that  it  will  file  its  N-SAR  for  the 
penods  ending  February  29. 1988  and 
August  31.  19*«. 

7  Applicant  has  ceased  all  operations 
as  a  management  investment  company. 
By  virtue  of  the  reorganization  effected 
on  lune  12, 1987.  Applicant  ceased  to 
have  at  least  one  hundred  persons  who 
are  beneficial  owners  of  its  shares  and 
as  such  Applicant  would  not  be  defined 
as  an  "investment  company"  under  the 
1940  Act. 

For  the  Commisftion.  by  the  Division  of 
InveAtmenl  Management,  under  delegated 
authonly. 
Jonathan  C  Katx. 
Secretary. 

[FR  Doc.  88-20355  Filed  9-7-8B:  8:45  am) 
BtUiNO  COOE  WKMIf-ll 


[ReiMM  No.  35-247M) 

RHnga  Under  th«  Pub4k;  UtHtty  Hofdtng 
Company  Act  of  1935  ('  Act ") 

S*;ptemben,  1988 

Notice  is  hereby  given  thai  the 
following  filinglsl  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder  All  interested 
persons  are  referred  to  the 
application(8)  and/or  declare tionfs)  for 
complete  statements  of  the  proposed 
transactionls)  summarized  below.  The 
applicationfs)  and/or  declaration(s)  and 
any  amendroenfts)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference 

Interested  persona  wishing  to 
comment  or  request  a  hearing  on  the 
applicdtionf^)  and/or  dectaration(s} 
should  submit  their  views  tn  writing  by 
September  26, 1988  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC  20549.  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarantfs)  at  the  addresstes)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  al  law.  by 
certificate)  should  be  filed  with  the 
request-  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing. 


if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  apptication(s)  and/ 
or  declarationfs).  a?  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

General  Public  Utilities  Corporation  (70- 

7525) 

Gentfral  Public  Utilities  Corporation, 
100  Interpace  Parkway.  Parsippany. 
New  Jersey  07054  ( 'CPU"),  a  registered 
holdmg  company,  has  Hied  an 
application-declaration  pursuant  to 
sections  9. 10. 12(b)  and  12tcl  of  the  Act 
and  Rules  45  and  46  thereunder. 

In  order  to  better  focus  organization 
and  management  of  its  non-rate- 
regulated  activities.  GPU  proposes  to 
acquire  all  the  common  all  the  common 
stock  of  a  new  subsidiary,  tentatively 
named  CPU  Capital  Resources 
("GPUCR ').  GPU  proposes  to  acquire 
the  common  stock  of  GPUCR  for  the  sum 
of  SlOO.OOOand  to  make  contributions  to 
the  capital  of  GPUCR  of:  (a)  The 
common  stock  of  Energy  Initiatives, 
Incorporated  ("Ell"),  a  wholly  owned 
subsidiary  of  )ersey  Central  Power  A 
Light  Company,  which  is  itself  a  wholly 
owned  subsidiary  of  CPU.  and  (b)  SoO 
million.  S25  million  of  which  GPUCR 
will  in  turn  contribute  to  the  capital  of 
EII  through  December  31, 1989  and  S25 
million  over  which  the  Commission  has 
been  requested  to  reserve  junsdiction. 

CPU  intends  that  GPUCR  be  the 
vehicle  through  which  its  investments  In 
on-rate-regulated  businesses  be  made, 
managed  and  controlled.  (The  making  of 
such  investments  is  the  subject  of  the 
application  in  S.E.C.  File  No.  70-7433J. 

For  the  Commission,  by  Ihe  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
(onaUuD  G.  lUtz,  _^ 

Secretary. 
[FR  Doc.  88-20356  Filed  9-7-88;  8:45  an] 

■HJJNO  COOC  IOt(M)l-« 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 

SUMMAAv:  Under  the  provisions  of  the 
Paperwork  Reduction  Ad  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 
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DATE:  Comments  should  be  submitted 

on  or  before  October  11,  1988.  If  you 

intend  to  comment  but  cannot  prepare 

comments  promptly,  please  advise  the 

OMB  Reviewer  and  the  Agency 

Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F. 

B3\,  supporting  statement,  and  other 

documents  submitted  to  OMB  for  review 

may  be  obtained  from  the  Agency 

Clearance  Officer  Submit  comments  to 

the  Agency  Clearance  Officer  and  the 

OMB  Reviewer 

FOR  FURTHER  IMFORMATK>H  CONTACT: 

.hjcnry  Clearance  Officer  William 
Cime,  Small  Business  Administration. 
1441  L  Street,  NW..  Room  200. 
Washington,  DC  20416,  Telephone: 
[202]  65^-8538 

0\fB  Reviewer:  Robert  Neal.  OfTice  of 
Information  and  Regulatory.  Affairs. 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington,  DC  20503.  Telephone: 
(202) 395-7340 

Title:  Management  Training  Fonn 

Form  Nosj  888 

Frequency:  On  Occasion 

Description  of  Respondents:  This  form  is 
completed  by  course  instructors  to 
collect  information  on  the  types  of 
clients  attending  SBA  cosponsored 
training  programs  and  information  on 
the  nature,  content  and  duration  of  the 
program. 

Annual  Responses:  10.000 

Annual  Burden  Hours:  1.000 

Title:  Nominate  a  Small  Business  Person 
or  Advocate  of  the  Year 

Frequency:  Annually 

Description  of  Respondents:  Trade 
organizations,  chambers  of  commerce 
and  small  business  organizations  are 
invited  to  nominate  small  business 
leaders  for  special  small  business 
advocacy  awards.  The  information 
collected  on  individual/state/district 
winners  can  be  helpful  in  identifying 
resource  people  in  the  field. 

Annual  Responses:  4(X) 

Annual  Burden  Hours:  800 
Title:  Contractors  Subcontracting 
Program/Plan  Compliance  Review 
Report 

Form  No:  SBA  745,  745A 

Frequency:  On  occasion 

Description  of  Respondents:  The  forms 
are  used  to  collect  data  for  evaluating 
and  determining  large  business 
concerns'  compliance  with 
subcontracting  requirements 
contained  in  Federal  contracts. 
pursuant  to  Section  8(d)  of  the  Small 
Business  Act  as  amended  by  Public 
Law  95-507. 

Annual  Responses:  5.400 

Annual  Burden  Hoars:  16.200 


Title:  Client  Verincation  and  Evaluation 
Sheet 

Form  No:  SBA  1536 

Frequency:  Upon  completion  of  services 
rendered 

Description  of  Respondents:  Recipients 
are  required  to  prove  this  information 
This  data  will  provide  adequate 
feedback  on  the  client's  progress  and 
difficulties  related  to  business 
operations. 

Annual  Responses:  2.000 

Annual  Burden  Hours:  167 

Title:  7(j)  Monitoring:  Client's  Record  on 
Assistance  Rendered 

form  A^o..  SBA  1540 

Frequency  Upon  completion  of  services 
rendered 

Descnptton  of  Respondents:  "Hie  client 
is  required  to  complete  the  form  upon 
completion  of  the  task.  This 
information  provides  SBA  with 
adequate  feedback  on  the  client's 
progress  and  difficulties  related  to 
business  operations. 

Annual  Responses:  2,000 

Annual  Hours:  100 

William  A.  CUne, 

Chief  Administrative  Information  Branch. 

[FR  Doc  86-20413  Filed  9-7-88;  8:45  ain| 
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Region  IX  Advisory  Council  PutHrc 
Meeting:  Los  Angetes,  CA 

The  U.S  Small  Business 
Administration  Region  IX  Advisory 
Council,  located  in  the  geographical  area 
of  Los  Angeles,  will  hold  a  public 
meeting  at  9:00  a.m.  on  Thursday. 
October  27, 1988,  at  the  Bank  of  America 
Executive  Board  Room,  555  South 
Flower  Street.  Los  Angeles.  California. 
to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present 

For  further  information,  write  or  call 
M.  Hawley  Smith.  District  Director.  U.S. 
Small  Business  Administration.  350 
South  Figueroa  Street,  Suite  600,  Los 
Angeles.  California  90071—1213)  894- 
2977. 

lean  M.  Nowalu 

Director.  Off ice  of  Advisory  Councils. 
Srptember  1. 1968. 
(FR  Doc,  ft8-2W09  Filed  9-7-88;  8.45  ami 

SILUHQ  COK  n2S-OI-M 


Region  I  Advisory  Council  Pubhc 
Meeting;  Augusta.  ME 

The  U.S.  Small  Business 
Administration  Region  I  Advisor>' 
Council,  located  in  the  geographical  area 
of  Augusta,  will  hold  a  public  meeting  at 


lOrOO  a.m.  on  Thursday.  October  6.  1986, 
al  Hazel  Green's  Restaurant,  249  Water 
Street.  Augusta,  Maine,  to  di&cuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  US.  Small 
Business  Administration,  or  others 
present 

For  further  inlormabon,  write  or  call 
Roy  Perry.  Dislnct  Director.  U.S,  Small 
Business  Administration.  40  Western 
Avenue.  Augusta.  Maine  O4330 — (207] 
622-8382. 
lean  M  N'owok, 

Dirpctar.  Office  of  Advtsoiy  Councils 
August  31. 1988. 
(FR  Doc.  88-20410  Filed  9-7-8&  S4&  am] 

BIUJIIG  CODE  «nS-«1-« 


Region  IV  Advtoory  Council  PubHc 
Meetirtg;  Nastivitle.  TH 

The  U.S.  Small  Busme&s 
Administration  Region  IV  Advisor>' 
Council,  located  in  the  geographical  area 
of  Nashville,  will  hold  a  public  meeting 
at  8:00  a.m.  on  Thursday ,  September  29. 
1988.  al  Sovran  Bank.  One  Commerce 
Place,  Nabhviile.  Tennessee,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  wnte  or  call 
Robert  M-  Hartman.  District  Director. 
U.S.  Small  Business  Administration. 
Suite  1012  Parkway  Towers,  404  )ames 
Robertston  Parltway.  Nashville, 
Tennes.'iee  37219  —  1815)  736-5850. 
lean  M.  Nowak. 

Director.  Office  ofAdrisary  Councils. 
August  31, 1066. 

[PR  Doc.  a6-2M11  Filed  9-7-88;  8;45  am] 
BIUJNG  COOE  60Z»H)1-« 


Region  I  Advisory  Council  Public 
Meeting;  Montpetler.  VT 

The  U.S.  Sma!!  Business 
Adminissration  Region  1  Advisory 
Council,  located  in  the  geographical  area 
of  Moiitpeiier,  will  hold  a  public  meeting 
at  10:00  am.  on  Wednesday.  October  5. 
1988.  at  the  Hotel  Coolidge.  White  River 
lunction.  Monlpelier,  Vermont,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  wnte  or  call 
Ora  H.  Paul.  District  Director.  U.S.  Small 
Business  Administration.  Federal 
Building.  87  Stale  Street.  PO  Box  605. 


BEST  COPY  AVAILABLE 
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Montpelier.  Vermont  05*302 — (802)  826- 

|edii  M.  Nowak, 

Director.  Off  we  of  Advisory  Councils. 

September  1. 198a 

[FT*  Doc.  88-2i>412  Fi!&d  9~7-*8;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certtficatea  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  0  during  the  Week  Ended 
August  26.  1988 

The  followinfl  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  pprmits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
ProcedufHl  Regulations  (See  H  CFR 
302.1701  et  spq  ).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  penod  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
ftna!  order  without  further  proceedings. 
Docket  Na  45773 

Date  Filed  August  26. 1988. 

Due  Date  for  Answers.  Conhrming 
ApphcaUons.  or  .Motion  to  Modify  Scope 
September  28. 1988  pursuant  to  Order  88-8- 
97 

Description.  Application  of  Midway 
Airlines.  Inc.  pursuant  to  section  40t  of  the 
Act  requeita  issuance  of  a  certificate  of 
public  convenience  and  necessity  authorizing 
it  to  operate  scheduled  foreign  air 
transportation  of  persons,  property  and  mail 
between  Tampa  and  Orlando.  Flonda,  on  the 
hand,  and  Cancun.  Mexico,  on  the  other 
hand. 

Docket  No.  45774 

Date  Filed  August  28,  1988. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify  Scope: 
September  28, 19ft8  pursuant  lo  Order  88-8- 
67. 

Description:  Application  of  The  Fiyins 
Tiger  Une  Inc.  p'orsuant  to  section  401  of  the 
Act  requests  issuance  of  a  certificate  of 
public  convenience  and  necessity  authorizing 
It  to  operate  scheduled  foreign  air 
iransporfanon  of  property  and  mail  between 
Miami.  Flonda,  Houston.  Texas,  and 
Columbus  Ohio  on  the  one  hand,  and  Mexico 
Cry  and  Guadalaiara.  Mexico,  on  the  other. 

Docket  No.  45776 

Date  Filed:  August  26.  1988. 

Due  Dote  for  Answers.  Conforming 
Applications,  or  .Motions  to  Modify  Scope: 
September  28. 1988  pursuant  lo  Orider  68-8- 


Descnption:  Application  of  Aenal  Transit 
Company  pursuant  to  non-oral  hearing 
procedures  as  set  forth  in  DOT  Order  88-7-13 
requests  an  amendment  of  its  foreign  air 
transport  certificate  authorizing  it  to  perform 
scheduled  all-cargo  air  transportation 
between  Miami.  Flonda  on  the  one  hand,  and 
Menda.  Mexico  on  the  other  hand,  and  to 
combine  thai  service  with  its  authorized 
service  between  Miami  and  other  Central 
American  points  beyond  Mexico,  namely 
Belize  City.  Guatemala  Cily,  San  Salvador. 
and  San  pVdro  Sula. 

Docket  No.  45777 

Date  Filed:  August  28, 1988. 

Due  Date  for  Answers.  Conforming 
ApphcQiiona.  or  Motions  to  Modify  Scope: 
September  28, 1988  pursuant  to  Order  88-6- 
87. 

Description:  Application  of  United  Air 
Lines,  [nc  pursuant  to  Non-oral  hearing 
procedures  as  set  forth  in  DOT  Order  88-7- 
43.  applies  for  a  certificate  of  public 
convenience  and  necessity  in  order  to 
authorize  United  to  provide  roung-trip 
scheduled  foreign  air  Iransportdtion  of 
persons,  property,  and  mail  between  the 
United  Stales  and  Mexico. 

Docket  No.  4577B 

Dote  Filed:  August  26. 1988. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify  Scope: 
September  28, 1B88  pursuant  to  Order  88-8- 
67. 

Description:  AppUcadon  of  United  Parf:el 
Service  Co.,  pursuant  to  Non-oral  hearing 
procedures  set  forth  in  DOT  Order  88-7-43. 
requests  the  issuance  of  a  new  or  amended 
certificate  of  public  convenience  and 
necessity  authonzing  UPS  to  engage  in 
siJieduled  foreign  air  transportation  of  cargo 
(property  and  mail)  between  the  United 
States  and  Mexico. 

Docket  No.  45779 

Date  Filed:  August  28. 1988. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify  Scope: 
September  28. 1988  pursuant  to  Order  88-6- 
67 

Description:  Application  of  Pan  American 
World  Airways.  Inc.  pursuant  to  Non-oral 
hearing  procedures  as  set  forth  in  DOT  Order 
88-7-43,  applies  for  amendment  of  its 
certificate  of  public  convenience  and 
necessity  for  Route  136,  Orlando,  Florida- 
Mexico  City.  Mexico. 

Docket  No.  457B0 

Date  Filed:  August  28. 1988. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify  Scope: 
September  26. 1988  pursuant  to  Order  88-6- 

67, 

Description:  Application  of  Alaska 
Airlines,  fnc  pursuant  to  Non-oral  hearing 
procedures  as  set  forth  m  DOT  Order  86-7- 
43,  requests  a  certificate  of  public 
convenience  and  necessity  lo  operate  a 
scheduled  service  between  Los  Angeles. 
California  and  San  jose  del  Cabo  (Los 
Cabos),  Mexico. 

Docket  No.  457S3 
Dale  Filed:  August  26. 198& 


Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify  Scope: 
September  28. 1968  pursuant  to  Order  88-6- 
67. 

Description:  Application  of  Continental 
Airlines.  Inc.  pursuant  to  section  401  of  the 
Act  and  Order  88-7-43.  requests  a  certiticate 
of  public  convenience  and  necessity  which 
will  authorize  Continental  to  provide  foreign 
air  transportation  of  persons,  property  and 
mail  between  certain  points  in  the  United 
Stales  and  certain  points  in  Mexico. 

Docket  No.  45764 
Date  Filed:  August  28. 1988- 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify  Scope: 
September  28. 1966  pursuant  lo  Order  68-*- 
67. 

Description:  Application  ofCuntmenlal 
AiHines.  Inc.  pursuant  to  section  401  of  the 
Act  and  Order  86-7-43.  requests  an 
amendment  of  its  certificate  of  public 
convenience  and  necessity  for  Route  29-F, 
reissued  by  Order  86-8-78. 

Docket  No.  45788 

Date  Filed:  August  28. 1988. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify  Scope: 
September  28. 1988  pursuant  to  Order  86-8- 
67. 

Description:  Application  of  Alaska 
Airlines,  Inc.  pursuant  to  DOT  Order  B8-7-43, 
requests  a  certificate  of  public  convenience 
and  necessity,  pumuani  to  section  401  of  the 
Act,  to  operate  scheduled  service  between 
San  Francisco,  California  and  Puerto  VaUarta 
and  Mazallan.  Mexico. 

Docket  No.  45495 

Dote  Filed:  August  28, 1968. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify  Scope: 
September  28. 1988  pursuant  to  Order  88-*- 
67. 

Description:  Amendment  No.  l  lo  the 
Application  of  American  Airlines.  Inc.  hereby 
amends  its  application  filed  in  this  docket  on 
March  3. 1968.  so  as  to  provide  an  illustrative 
service  proposal  and  other  data,  consistent 
with  the  Department's  directive  in  Order  66- 
7-43. 

Docket  No.  45446 

Date  Filffd:  August  26, 1988. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify  Scope: 
September  28. 1966  pursuant  to  Order  86-*- 
67. 

Description:  Amendment  No.  1  to  the 
Application  of  American  Airlines.  Inc. 
amends  its  application  filed  in  this  docket  on 
February  12, 1988,  as  follows. 

1.  Under  paragraph  4  of  its  initial 
application.  American  requests  the 
following  additional  authority: 

B.a    Chicago-Loreto.  U  Paz.  San  Jose 
del  Cabo.  Mazatian.  Puerto  Vailarta, 
Guadalajara,  Huatulco. 

2.  American  hereby  submits 
illustrative  service  proposals  and  other 
data  pursuant  to  the  Department's 
directive  in  Order  88-7-43. 
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Docket  No.  4SS23 

Dote  Filed:  August  26. 1968- 
Due  Dote  for  Answers.  Conforming 
.Applications,  or  Motions  to  Modify  Scope. 
September  28. 1968  pursuant  to  Order  88-8- 
67. 

Description:  Amendment  No.  1  to  the 
Application  of  Amenjel  International  Inc 
pursuant  lo  the  Department's  directive  in 
Order  86-7^3.  amends  its  application  for  a 
certificate  of  public  convenience  and 
necessity  to  requests  authunty  to  provide 
scheduled  all-cargo  service  between  the 
United  Slates  and  Mexico  over  the  followin)^ 
route:  Oakland.  Indianapolis,  Columbus. 
Dayton,  Louisville.  Marlingen.  McAJlen. 
Memphis.  Newburgh.  Miami,  Houston- 
Chthuahua.  Guadalaiara.  Monterrey.  Menda. 
Toluca.  as  well  as  such  other  and  further 
authority  as  the  Department  of 
Tr'in&portalion  deems  appropriate 
Phyllis  T.  Kaylor. 

Chief.  Documentary  Services  Division. 
|FR  Doc  88-20398  Filed  &-7-88:  6:45  am) 

BILUNO  CODE  4S10-C9-M 


(Docket  44369) 

Exemption  of  Persons  Who  Contract 
for  the  Purchase  of  Blocks  of  Seats  on 
Scheduled  Service  Pursuant  to 
Applicable  Tariffs  tor  Resale  to  the 
Public;  Final  Order 

n>  Order  86-9-61  issued  September 
22.  1986  (51  FR  34518.  September  29. 
1986).  we  directed  all  interested  persons 
to  show  cause  why  we  should  not  make 
final  our  tentative  findings  and 
conclu.sians  stated  m  it  and  delete 
ordering  paragraph  (d)  from  Order  81-7- 
109  90  that  direct  air  carriers  and  foreign 
air  carriers  need  no  longer  file  the  name 
and  address  of  the  bulk  fare  contractor 
with  the  Department.  Interested  persons 
were  given  until  October  29, 1986  to  file 
objections  to  the  order. 

No  objections  to  the  show-cause  order 
were  received  within  the  answer  period 
provided. 

Accordingly. 

1.  We  make  final  our  tentative 
findings  and  conclusions  set  forth  in 
Order  86-9-61.  and  we  hereby  amend 
Order  81-7-109  by  deleting  ordering 
paragraph  fd). 

2.  We  will  publish  this  order  in  the 
Federal  Reipster. 

Gregory  S-  Dole, 

Acting  Assistant  Secretary  for  Policy  and 

Internationa!  Affairs. 

jFR  Doc.  88-2():)97  Filed  9-7-88:  8:45  am) 

BILUMO  CODE  4S10-63-II 


Selection  of  10  Unlversfty 
Transportation  Centers  To  Receive 
Research  Grants;  University 
Transportation  Centers  Program 

agency:  Office  of  the  Secretary,  DOT. 


ACTfOM:  Notice. 


SUMMAMV:  This  notice  lists  the 
universities  that  were  selected  for  grant 
awards  to  participate  in  the  Department 
of  Transportation  University 
Transportation  Centers  Program. 
EFFECTIVE  DATE:  August  16. 1988. 
FOR  FUfrTHER  INFORMATION  CONTACT: 
William  F-  Brown,  Director.  University 
Transportation  Centers  Program.  P-34. 
(202)  366-5442.  Department  of 
Transportation  4O0  Seventh  Street  SW.. 
V\rfshmgIon.  UC  20590 
SUPPLEMENTARY  INFORMATION:  The 

Department  of  Transportation  (DOT) 
has  selected  10  universities  to  receive 
five  million  dollars  in  federal  research 
grants  for  the  purpose  of  establishing  a 
DOT  University  Transportation  Centers 
Program  that  would  provide  a  national 
resource  and  focal  point  for  the  conduct 
of  research  and  training  concerning  the 
transportation  of  passengers  and 
property.  The  grants  will  be  used  to 
establish  and  operate  one  regional 
transportation  center  in  each  of  the  10 
standard  Federal  regions  and  will  be 
matched  dollar  for  dollar  with  non- 
Federal  funds. 

The  aim  of  this  Program  Ls  lo  attract 
the  Nation's  best  talent  to  the  study  of 
transportation  as  a  discipline  and  to 
develop  new  strategies  and  concepts  to 
effectively  address  existmg  and  future 
transportation  problems.  The  Centers 
Program  has  great  potential  for  making  a 
major  contribution  towards  a  better 
understanding  and  subsequent  solution 
of  rapidly  escalating  concerns  relating  to 
regional  and  national  transportation 
issues.  Each  Center  institution  lias  an 
unparalleled  opportunity  to  play  a  \\la\ 
role  in  advancing  the  conduct  of 
transportation  research  and  preparing 
graduates  with  the  diversity  and  quality 
of  education  needed  to  assure  the  safe, 
economic,  and  effective  operation  of 
transportation  systems,  services  and 
activities. 

In  order  to  assure  that  the  University 
Transportation  Centers  Program  fully 
achieves  its  objectives  it  is  important 
that  each  Center  have  significant 
regional  representation  and  focused 
research  and  training  programs. 
Accordingly,  there  will  be  an  evaluation 
of  these  factors  prior  to  receipt  of  further 
grant  awards.  Should  this  evaluation  be 
unsatisfactory,  applications  will  be 
solicited  from  other  eligible  institutions. 
While  the  University  Transportation 
Centers  Program  has  been  authorized 
for  Federal  funding  for  Fiscal  Years  1988 
through  1991.  continuation  of  work  by 
each  Center  subsequent  to  FY  1986  will 
depend  on  progress  made  toward 
objectives. 


A  listing  of  the  grantees  and  fpgional 
location  IS  as  follows: 

Region  and  Vmversity 

I  Massachusetts  Institute  of  Technology 
U-  The  City  Universitj-  of  New  Vorit 
lU.  Permsylvania  Slate  University 

IV.  University  of  North  Carolina 

V.  University  of  Michigan.  Ann  Arbor 

VI.  Texas  A&M  University,  College 

Station 
V!I.  Iowa  State  University 
Vlil.  North  Dakota  State 
IX.  University  of  California,  Berkeley 
X-  University  of  Washington 

DOT  announced  plans  to  estabhsh 
this  program  m  the  August  14. 1987. 
Federal  Register  {52  FR  30476).  The 
above  institutions  were  selected 
following  an  extensive  technical  meni 
evaluation  and  peer  review  process. 
Some  90  institutions  participated  in  the 
program  competition  through  various 
consortia  arrangements-  TTie  University 
Transportation  Centers  Program  is 
authorized  by  section  314  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1967  (49  U.S.C.  1607c) 
and  is  administered  by  the  Office  of  the 
Secretary. 
Gregory  S.  Dole, 

Acting  Assistant  Secretory  for  Policy  and 
International  Affairs. 
fFR  Doc.  88-20399  Filed  9-7-88;  8:45  am) 

BILUNC  COOC  4»tO-«-M 


Federal  Highway  Admlnistratton 

Environmental  Impact  Statement; 
Alameda  County,  CA 

AGENCY:  Federal  Highwav 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  pro|ecl 
at  the  1-580/1-680  interchange  in  the 
Cities  of  Dublin  and  Pleasanton. 
Alameda  County,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L  E>Tes.  District  Engin*'er, 
Federal  Highway  Administrauon,  P.O. 
Box  1915,  Sacramento.  California  95812- 
1915.  Telephone;  (916)  551-1314, 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Cdhfomia  Department  of 
Transportation,  will  prepare  a  draft 
Environmental  Impact  Statement  (BS) 
on  a  proposal  to  reconstruct  the  1-580/1- 
680  Interchange,  the  modification  of 
adjacent  interchanges  as  necessary,  and 
the  widening  of  the  I-5B0  median  to 
provide  for  future  mass  transit.  The 
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study  will  also  coiuider  the  no  project 
diterridrive  The  limits  of  the  proposed 
action  will  be  the  area  within  a  1.5  mxie 
radius  of  the  interchange,  including  Post 
Miles  18.8  to  21  9  on  l-fi80.  and  Post 
miles  18.2  to  21.6  on  I-SHO 

The  existing  cloverleaf  interchange 
distributes  traffic  from  two  major 
transportation  routes  in  a  region  east  of 
the  San  Francisco  Bay  Area  which  ift 
experiencing  rapid  commercial, 
residential,  and  recreational  growtiu 
Two  of  the  interchange  ramp  connectors 
are  operating  at  capacity  most  of  the 
daytime  period,  and  Lhe  others  are 
approaching  this  level  of  operation. 
Although  the  freeways  themselves  have 
not  reached  capacity,  severe  traffic 
congestion  at  the  interchange  is  a 
rejfular  occurrence  which  interferes  with 
tr>iffic  operations  on  the  freeways. 

The  propused  project  will  be 
undertaken  in  stages.  The  first  stage  will 
provide  a  flyover  connector  from 
southbound  1-660  to  eastbound  I-5fl0. 
and  improvements  to  the  westbound  I- 
580  diagonal  connector  to  northbound  I- 
680.  Ultimately,  the  project  will  involve 
reconstruction  of  the  entire  1-580/1-680 
interchange  including  three  additional 
flyover  connectors,  the  modification  of 
adjacent  interchanges,  and  possible 
construction  of  none  new  interchange. 

The  ultimate  configuration  of  the  I- 
580/1-660  interchange  and  appurtenant 
facilities  will  be  compatible  with  transit 
improvements  under  consideration  in 
the  immediate  vicmity. 

The  ultunate  project  will  require 
additional  nght-of-way,  and  will  affect 
residential  properties,  commercial 
properties,  a  public  park,  and  traffic 
circulation  on  !ocal  artenals  within  the 
vicinity  of  the  interchange.  The 
pr-^posed  project  would  be  partially 
f  .r.ded  by  local  Alameda  County 
\i';;asure  B  sales  tax  revenues. 

A  scoping  meetmg  wil  be  held  m  the 
future  for  affected  Federal.  State  and 
I'lCdl  agencies  to  determine  the  scope  of 
the  is^ijes  to  be  addressed,  and  for 
iJ-'nrihvng  the  significant  issues  related 
ti'  the  pr-ipused  action  A  public 
ir.furtn-ition  meeting  will  also  be  held  in 
t.Ke  fijture  to  announce  the  beginning  of 
snidies  and  !o  advise  and  receive  input 
from  the  public  on  the  scope  of  and 
alternatives  to  the  proposed  proiect. 

To  ensure  that  all  significant  issues 
are  addressed,  comments  and 
auggestiona  are  mvited  from  all 
interested  parties  Comments  or 
questions  concemmg  this  proposed 
action  and  the  draft  EJS  can  be 
presented  at  the  ini»iai  public/scoping 
.T'^eting  or  directed  to  the  FHWA  at  the 
address  previously  provided- 


(Catnlos  of  Federal  Domestic  AMiatante 
Prngram  N'umber  20.205.  Highway  Research, 
Planr.inR  and  Construrtion  The  Kegulalions 
implementinx  PUecutive  Order  12371 
rejjartling  iniergovemmenial  consultation  on 
Federal  PrcigniJBU  aod  acuvities  apply  lu  tbw 
prt>grani.) 

Issued  OR  August  23, 19B& 
David  L.  Eyres. 

Diatnct  Eiifiinetfr.  Scicmtnento,  California- 
IFR  Doc.  aa-jj-HC  Filed  9-7-68: 8:45  am] 
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National  Highway  Traffic  Safety 

Administration 

Dental  of  Motor  Vehicle  Defect 
Petitions;  CFAS/Cole.  SFCM/Sack 

This  notice  sets  forth  the  reasons  for 
the  demal  of  a  petition  submitted  to 
NHTSA  under  section  124  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966.  as  amended  (15 
U.S.C.13a]e/s«/  I. 

In  February  1988.  Mr.  Samuel  H.  Cole 
of  the  Center  for  Auto  Safety  (CFAS) 
petitioned  the  NHTSA  to  conduct  a 
defect  investigation  into  the  alleged 
rollover  propensity  of  the  Suzuki 
Samurai  and  Suzuki  "variants"  of  the 
Samurai,  the  SJ410  and  L|80  vehicles.  In 
luly  198e.  Sylvan  R  Sack  of  the  Safety 
First  Club  of  Maryland  also  petitioned 
the  agency  to  open  a  defect 
Investigation  and  recall  of  the  Suzuki 
Samurai  and  its  variants. 

Both  petitions  for  a  defect 
investigation  are  denied.  The  rollover 
crash  involvement  of  the  Samurai 
appears  to  be  within  the  range  of  most 
other  light  utility  vehicles.  Rollovers 
where  they  have  occurred  often  appear 
to  have  been  Influenced  by  adverse 
driver  and  environmental  factors  such 
as  high  risk  driving  maneuvers.  drirUung, 
low  ambient  Mght.  and  lack  of  driver 
famiharity  with  either  the  vehicle  or  the 
road. 

There  were  192.126  Suzuki  Samurai, 
S1410  and  1)80  vehicles  sold  in  the  U.S. 
from  August  1980  through  March  1988.  of 
which  less  than  IB.OOO  vehicles  were  the 
S|410  and  the  LI»0  models.  T^.e  SI410 
and  the  L|80  were  sold  from  August  1980 
through  1985  in  Hawaii.  Puerto  Rico,  and 
the  Virgm  Islands,  but  not  in  the 
continental  U.S.  The  Samurai  was  first 
introduced  in  April  19a*).  with  the 
convertible  or  soft  (op  bodystyle 
accounting  for  most  of  the  vehicle  sales 
[80  percent).  The  SJ410  and  LI80  vehicles 
were  predecessors  of  the  Samurai  and 
were  sold  without  a  roll  bar  or  stabilizer 
bar  which  are  standard  equipment  in  the 
Samurai. 

There  are  113  reported  rollovers.  91 
involving  the  Samurai.  15  involving  the 
Sj4ia.  5  involving  the  LJ80,  and  2  are 


unknown  Suzuki  vehicles.  Thirteen  of 
the  vehicles  are  reported  to  be  hardtops, 
82  are  convertibles,  and  the  remaining 
are  not  identified.  These  reported 
rollovers  involve  120  injuries  and  25 
fatalities.  The  report  sources  include 
CFAS.  Suzuki.  NHTSA's  Fatal  Accident 
Reporting  System  fFARS).  and  the 
public. 

The  average  time  of  ownership  prior 
to  a  rollover  was  less  than  8  months, 
ranging  from  2  to  15  months.  Rollovers 
involved  young  dnvers  {73  percent  were 
25  years  old  or  younger]  Alcohol  usage 
was  found  in  approximately  50  percent 
of  the  police-reported  rollovers.  The 
driver  was  ciled  by  police  for  a  traffic 
offense  in  50  percent  of  the  police 
reports,  The  rollover  was  also  likely  to 
occur  at  night  (58  p»?rcent)  on  a  weekend 
(55  percent)  California  was  found  to 
have  twice  the  number  of  rollovers  as 
any  other  state  (20  percent  versus  9 
percent  for  Florida).  Occupant  ejection 
was  involved  in  all  fatal  first  event 
rollovers  and  most  serious  injury 
rollovers.  In  most  instances  it  appears 
that  ejection  may  have  been  prevented 
had  the  safety  bells  been  used  at  the 
time  of  the  rollover.  Multiple-vehicle 
crashes  accounted  for  10  of  the 
rollovers.  Only  one  report  involved  a 
rollover  which  took  place  entirely  off- 
road  [a  S)410  vehicle). 

A  comparison  of  the  Samurai  rollover 
experience  to  peer  bght  utility  vehicles 
was  made  using  the  1987  Fatal  Accident 
Reporting  System  (FARS)  file.  The 
companson  was  made  based  on 
normalized  vehicle  populations  of  1986- 
1987  model  light  utility  vehicles  with  at 
least  25  fatal  crashes  in  the  FARS  file: 
the  Ford  Bronco  U.  the  General  Motors 
Corporation  S-10  Blazer/S-15  jimmy, 
and  the  Jeep  Cherokee/Wagonev^r 
vehicles.  The  Bronco  U  (approximately 
19  per  liW.OOO  vehicles)  was  found  to 
have  more  than  3  times  the  first  event 
rollover  (the  rollover  was  not 
subsequent  to  a  collision  or  impact) 
involvement  as  the  Samurai,  the 
Samurai  had  a  first  event  rollover 
involvement  (approximately  6  per 
100.000)  corresponding  to  the  S-10 
Blazer  (approximately  6  per  100,000).  but 
exceeded  the  Cherokee  first  event 
rollover  (approximately  2.5  per  100,000) 
involvement. 

For  the  class  of  vehicles  and  in 
particular  for  the  Suzuki  Samurai,  the 
vehicle  operator  appears  to  be  a  major 
factor  in  light  utility  vehicle  rollovers. 
The  lack  of  utility  vehicle  driving 
experience  exhibited  by  the  Suzuki 
drivers  (and  demonstrated  in  ODI'i 
previous  investigation  of  |eep  C|-5 
vehicle  rollover)  and  other  contributing 
factors  Identified  in  the  crash  analysis 
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indicate  that  the  driver's  famiharity  with 
the  vehicle  appears  to  be  the  most 
important  factor  in  the  occurrence  of  a 
the  rollover  event.  The  Samurai's 
relatively  short  wheel  base,  narrow 
track  width,  and  low  mass  may  make  it 
more  maneuverable,  which  may  be 
beneficial  for  accident  avoidance. 
However,  such  characteristic  may 
increase  the  chance  that  inexperienced 
drivers  when  reacting  to  an  unexpected 
event,  may  oversteer  or  over  correct  the 
vehicle  inducing  a  high  lateral 
acceleration  which  can  result  in  a 
rollover.  The  likelihood  of  a  rollover  is 
dependent  on  a  variety  of  conditions 
present  at  the  moment  such  as  vehicle 
condition,  road/ground  surface. 
topography,  and  vehicle  speed. 

The  Samurai  was  found  to  have  a 
static  stability  factor  (ratio  of  the  half 
track  width  to  center  of  gravity  height) 
higher  than  most  other  light  utihty 
vehicles  when  empty.  The  Samurai 
ranges  from  1.08  to  1.13.  The  class  of 
light  utility  vehicles  ranges  from 
approximately  1.03  to  1.22.  The  stability 
factor  has  been  shown  to  have  a 
positive  statistical  relationship  to  the 
likelihood  of  a  vehicle  rolling  over  in  an 
accident  although  other  factors  such  as 
wheel  base  and  tire  traction  are  also 
involved.  Those  vehicles  with  higher 
stabfUty  factors  tend  to  have  lower 
rollover  in  a  crash.  The  Samurai's  center 
of  gravity  height  increases  by  more  than 
3  inches  with  4  adult  {150  pounds  each) 
occupants,  causing  the  stabihty  factor  to 
decrease  approximately  13  percent.  As 
the  vehicle  load  is  increased,  the 
stability  factor  decreases,  because  the 
center  of  gravity  of  the  low  mass 
Samurai  is  readily  affected  by  the  added 
mass  and  the  location  of  that  mass  in 
the  vehicle.  This  effect  is  even  more 
pronounced  in  the  convertible  or  soft  top 
bodystyle.  However,  even  when  loaded 
the  Samurai  stabihty  factor  remains 
within  the  range  of  light  utiltity  vehicles 

NBC  News,  Consumer  Union,  and 
Suzuki  all  conducted  dynamic  vehicle 
testing  to  assess  the  rollover  propensity 
of  the  Samurai.  NBC  News  and 
Consumers  Union  were  able  to 
demonstrate  some  rollover  propensity. 
However  these  tests  were  apparently 
not  well  instrumented  and  were  not 
recorded  for  analysis,  Suzuki's  testing 
demonstrated  that  the  Samurai  (and  its 
variants  the  S)410  and  LI80) 
satisfactorily  completed  industry 
accepted  (such  as  Society  of  Automotive 
Engineers  and  International  Standards 
Organization)  tests  which  might  be  used 
to  assess  a  vehicles  rollover  propensity. 
Suzuki  also  attempted  to  replicate  the 
Consumers  Union  double  lane  change. 
obstacle  avoidance  maneuver.  In  the 


replication.  Suzuki  was  able  to  induce 
lip-up  into  the  outriggers  with  both  an 
Isuzu  Trooper  U  (one  of  the  models  used 
in  the  Consumers  Union  lest),  and  a 
Samurai  at  speeds  at  which  the  vehicles 
also  successfully  traversed  the  course. 
although  the  course  may  have  been  less 
stringent  than  the  Consumer's  Union 
course.  The  Suzuki  tests  were 
instrumented  so  that  steering  anie. 
lateral  acceleration,  roll  angle  and  yaw 
role  could  be  recorded.  There  appears  to 
have  been  sufficient  latitude  to  allow  a 
driver,  either  knowingly  or  unknowingly, 
to  influence  the  testing  without  readily 
being  detected  by  the  available 
instrumentation. 

The  existing  test  procedures  for 
assessing  the  rollover  propensity  of 
vehicles  are  unsdtisfactory  because  they 
do  not  provide  for  repeatable. 
reproducible  results,  and  there  are  no 
accepted  performance  criteria  The 
testing  appears  to  rely  on  the  skill  and 
influence  of  the  driver  and  the 
presumption  that  the  vehicle  suspension. 
tire,  and  road  surface  characteristics 
will  remam  constant  throughout  the 
testing.  At  present  there  is  no  standard, 
accepted  test  or  series  of  test 
procedures  and  performance 
requirements  which  accurately  predict  a 
vehicle's  rollover  propensity. 

Since  analysis  of  the  reported  cra?h 
data  does  not  show  that  the  Samurei 
have  been  involved  in  a  greater  rate  of 
rollovers  than  comparable  other 
vehicles,  there  does  not  appear  to  be  a 
basis  for  expecting  that  further 
investigation  would  reveal  a  significant 
number  of  failures  in  performance  or 
manufacturing  safety  defect  trend.  In 
addition,  the  known  performance  tests 
and  measures  of  vehicle  characteristics 
such  as  the  stability  factor  are  not 
sufficiently  reliable  or  discrimmating 
among  vehicles  to  identify  a  defect  in 
construction,  components,  or  materials 
that  would  contribute  to  the  propensity 
of  Samurai  vehicles  to  roll  over 
Moverover.  to  the  extent  that  such  tesls 
or  measures  have  been  applied,  they  do 
not  convincingly  identify  the  Samurai  as 
more  likely  to  be  involved  in  rollover 
incidents  than  other  light  utihty 
vehicles.  A  further  commitment  of 
investigative  resources  does  not  appear 
likely  to  result  in  the  gathering  of 
evidence  of  significanl  numbers  of 
failures  or  in  development  of  tests  or 
measures  or  other  an<ilysis  that  would 
support  a  defect  determination.  There 
does  not  appear  to  be  a  reasonable 
possibility  that  an  investigation  would 
result  in  an  order  to  Suzuki  to  recall  the 
vehicles. 

Other  issues  in  addition  to  the 
rollover  propensity  issue  are  the  rollover 


integrity  of  the  vehicle  and  the  sur\'!val 
of  the  occupants  after  a  rollover 
analysis  of  the  crash  data  does  not 
suggest  that  the  Samurai  structure  fails 
to  protect  occupants  who  remain  in  the 
vehicle.  However,  the  Samurai 
convertibles  or  soft  tops  with  the  roll 
bar  assembly  withstood  the  rollover 
forces  better  than  the  hardtop  versions 
without  the  rollbar 

The  Consumer  Union  and  the  NBC 
News  testing  results  are  cause  for  some 
concern,  but  the  test  procedures  do  not 
have  a  scientific  basis  and  cannot  be 
linked  to  real-world  crash  avoidance 
needs,  or  actual  crash  data.  Using  the 
same  procedures,  probably  any  light 
utility  vehicle  could  be  made  to  roll  over 
under  the  right  conditions  and  driver 
input.  The  agency  has  embarked  on  a 
research  program  to  investigate  roUo\r-r 
propensity  and  will  study  handling  tests 
and  performance  criteria  that  can  be 
used  for  rulemaking  as  well  as  defect 
investigation  purposes 

issued  on  Septemtier  1,  idSfl 
George  L.  Pariter, 

Associate  Adminjsiratar  for  Enforcement. 
|FR  Doc  88-20400  Filed  9-7-88: 8:45  am| 

BILLM«0  COOe  4SfO-5«-« 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Art  Advisory  Panel:  Closed  Meeting 

agency:  Internal  Revenue  Service. 

Treasury. 

action:  Notice  of  Closed  Meeting  of  Art 

Advisory  Panel. 

summary:  Closed  meeting  of  the  Arl 

.Advisory  Panel  will  be  held  In 

Washington.  DC. 

DATE:  The  meeting  will  be  held  October 

19  and  20,  1988- 

FOR  FURTHER  INFORMATION  CONTACT: 

Karer  Carolan.  CC:AP:V.  1111 
Constitution  Avenue.  NW..  Room  25"5. 
Washington.  DC.  20224,  Telephone  No. 
(202)  565-5259.  (not  a  toll  free  number) . 

Notice  is  hereby  given  pursuant  to 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.SC.  App.  (1982), 
that  a  closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  on  October 
19  and  20  m  Room  3411  beginning  at  9:30 
a.m..  Internal  Revenue  Building.  1111 
Constitution  Avenue.  NW..  Washington. 
DC  20224. 

The  agenda  will  consist  of  the  review 
and  evaluation  of  the  acceptability  of 
fair  market  value  appraisals  of  works  of 
art  involved  in  federal  income,  estate,  or 
gift  tax  returns.  This  will  mvolve  the 
discussion  of  material  in  individual  tax 
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returns  made  confidentidl  by  the 
provisions  of  section  6103  of  Title  28  of 
the  United  Stales  Code. 

A  detenrnnation  as  required  bv 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  has  been  made  that  this 
meetmi^  is  concerned  with  matters  listed 
in  section  552b(c)  (3).  (4),  (6).  and  (7)  of 
Title  5  of  the  United  States  Code,  and 
that  the  meeting  will  not  be  open  to  the 
public. 

The  Commissioner  of  Intemd] 
Revenue  has  determined  that  this 
document  is  not  a  major  rule  ds  defined 
in  Executive  Order  12291  and  that  a 
reeuUtory  ;rr.pdct  dnaiysis  therefore  is 
not  req  ji-^-.i.  Neither  does  this  document 
cors:i!u:e  -j  ."uie  subject  to  the 


Regulatory  Flexibility  Act  (5  US.C. 
Chapter  6). 
Lawrencti  B-  Gibbs, 

C.'.in>m.'ssiofwr 

\}H  Doc  m-zmm  F!r<*  q^-  ^a  r  45  am] 

BIU.tHG  CODE  4130-01-11 


OFFICE  OF  THE  UMITED  STATES 
TRADE  REPRESENTATIVE 

Services  Policy  AcJvtsory  Committee, 
Investment  Policy  Advisory 
Committee;  Meetings  and 
Determination  of  Closing  of  Meetings 

The  meetinRs  of  the  Services  P(;lK-y 
Advisory  Committee  to  be  held 
September  15. 1»88  fmm  2:tX)  p  m.  to  4:30 
p.m-.  in  Washinaton,  DC.  and  the 
Investment  Policy  Advisory  Committ*'P 
to  be  held  September  22. 1986  from  9:00 


a.m.  to  11:00  a.m.  m  Washington.  DC 
will  include  the  development,  review 
and  discussion  of  current  issues  which 
influence  the  trade  pohry  of  the  United 
States.  Pursuant  tn  section  2155(f)(2)  of 
Title  19  of  the  United  States  Code.  I 
have  determined  that  these  meetings 
will  be  concerned  with  matters  the 
disclosure  of  which  would  senously 
compromise  the  Governments 
neROtiatins  objectives  or  harsainmR 
pusitions- 

Murt'  detailed  informHtion  can  be 
ohtdiried  by  contactins  Barbara  W, 
North.  Director,  f^Kfice  of  Private  Sector 
l.irtison.  Office  of  the  United  States 
Trade  Representative.  Executive  Office 
of  the  [^resident.  Washington.  IX)  2050K 
Clayton  YButler. 

/  'niti'd  Sttileb  Tratif  fieprfst-nUttivp. 
ire  IMk:   88-2031*2  Kiied  ^-7^8*  fl-45  ami 
BIUIHG  COW  )t90-«l-« 
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Sunshine  Act  Meetings 


Federal   Re^ster 

Vol.  53.  \o    1~4 

Thursday.  September  6.  1988 


This  section  of  the  FEDERAL  REGISTER 
contains    notices   of   meetings   put)list>ed 

untJef   ttie    "Government    in    tt>e    Sunshir>e 
Act"    (Pub     L     94-409)    5    use     5S2bleH3) 


FEDERAL  LABOR  RELATIONS  AUTHOflrTY 

Kvidenliary  Hearing 

TIME  AND  DATE:  9;30  a.m.,  Wednesday. 

September  14.  1988. 

PLACE:  500  C  Street  SW..  Washington. 

DC.  Room  2:!9 

STATUS  OF  MEETING:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Authority  Cases: 

Service  Employees'  International  Union. 
Local  556.  AFL-CIO  and  Department  of  the 
Navy.  Navy  Exchange.  Pear!  Harbor. 
Hawaii.  O-NG-796. 

Service  Employees'  I ntemationa}  Union. 
Local  556.  AFL-CIO  and  Department  of  the 
Navy.  Marine  Corps  Exchange  0911, 
Marine  Corps  Air  Station.  Koneobe  Bay. 
Hawaii.  O-NG-737. 

Service  Employees'  Internationa!  Union. 
Local  556.  AFL-CIO  and  Department  of  the 
Army.  U.S.  Army  Support  Command. 
Hawaii  Fort  Shafter.  Hawaii,  O-NG-750. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Alicia  Columna.  Director 
of  Case  Control,  Federal  Labor  Relations 
Authority.  (202)  382-0764. 
Date:  September  2,  1988 

QirdB  B.  Blandford.  |r.. 

Act£ngExecut!ve  Director 

(FR  Doc  88-20454  Filed  9-6-88;  9:17  am] 

BILUNO  CODE:  6737-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  11:00  a.m.,  Monday. 

Sf*[i!en-.ber  12,  1988. 

PLACE;  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets. 
NW  ,  Washington,  DC  20551 
STATUS:  Closf'd 
MATTERS  TO  BE  CONSIDERED: 

1   Proposed  Federal  Reserve  Bank  salary- 
sUTJcture  adjuslments.  (This  item  was 
onginally  announced  for  a  closed 
meeting  on  September  7. 1988) 

2.  Personnel  actions  (appointments. 

promotions,  assignments,  reassignments. 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

3.  Any  items  carried  forvkard  from  a 

previously  aiuiounced  meeting. 


CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  pm.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting 

Dd!e  September  2.  1988. 
James  Mc\fee. 

Associate  Secrftory  of  the  Board. 
(FR  Doc-  88-20431  Filed  9-2-8B;  SUZ  pmj 
BILUWG  CODE  6210-01-1* 

FEDERAL  RESERVE  SV8TEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
September  14. 1988. 

PLACE:  Marriner  S  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets 
NW..  Washington,  DC  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  I  appointments. 

promotions,  assignments,  reassignmenis, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 

previously  armounced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr  Joseph  R,  Coyne, 
.Assistant  lo  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  appiications  scheduled 
for  the  meeting- 
Date:  September  6.  1988. 
lames  McAfee. 

Associate  Secretary  of  the  Board- 
[FR  Doc  88-20552  Filed  9-6-88;  4:02  pml 
BILUNG  COOE  6210-01-H 

INTERNATIONAL  TRADE  COMMISSION 

TIME  AND  DATE:  Uednesday.  September 

-   V^n,-  ,it  2:00  p.m. 

PLACE:  Room  101.  500  E  Street.  SW., 

Washmgton.  DC  20436. 

STATUS:  Open  to  the  public 

MATTERS  TO  BE  CONSIDERED 

1.  Agenda 
2-  Minutes 

3.  Ratifications 

4.  Petiuons  and  Complaints 


Inv.  701-TA-296{P)  and  731-TA-420(P1 
(Cenain  Steel  Wheels  from  Brazil)— 
bnefuTg  and  vote, 

6  Any  items  left  over  from  previous  agenda 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Kenneth  R.  Mason. 

Secretary'.  (202|  252-1000 

Kenneth  R.  Mason. 

Secretcrv'- 

August  29.  1988. 

[FR  Doc  88-20466  Filed  S^-6-88:  11:08  am] 

BJLUNG  COOe  702&-2-N 

NATIONAL  TRANSPORTATION  SAFETY 

BOARD 

"FEDERAL  REGISTER"  CrTATION  OF 

PREVIOUS  ANNOUNCEMENT:  Vol   53,  No 

IM/Tuesday,  August  24.  1988/32321. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE: 

9.30  a.m..  Tuesday.  August  30,  1988. 

CHANGE  IN  MEETING:  A  ma)onty  of  the 

Board  Members  determined  by  recorded 

vole  that  the  busmess  of  the  Board 

required  revising  the  agenda  of  this 

meeting  and  that  no  earlier 

announcement  was  possible.  Items  three 

and  four  have  been  deleted  from  the 

agenda 

FOR  MORE  INFORMATION.  CONTACT:  Bea 

Hardesty.  (202)  382-6525. 

Bea  Hardesty. 

Federal  Register  Liaison  Officer. 

August  30, 1988. 

[FR  Doc.  88-20429  Filed  9-2-88;  5:01  pm] 

BILUNG  CODE  7533-01-M 

NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

TIME  AND  DATE:  9:30  a.m.  Tuesday. 

September  13, 1988. 

PLACE:  Board  Room.  Eighth  Floor.  800 

Independence  Avenue  SW.. 

Washington,  DC  20594, 

STATUS:  The  first  three  items  are  open  to 

the  public.  The  last  two  items  are  closed 

lo  the  public  under  Exemption  2  and  6  of 

the  Government  in  Sunshine  .^ct. 

MATTERS  TO  BE  CONSIDERED: 

1   Hazardous  Materials  Incident  Report;  In- 
Flight  Fire  .Aboard  American  Airlines 
Flight  132.  Nashville.  Tennessee. 
Februar>-3, 1988 

2.  Safety  Study:  General  Aviation  Accidents 
Involving  Visual  Flight  Rules  Into 
Instrument  Meteorological  Conditions 

3  NTSB's  Combined  Reply  to  FAA's 

Response  to  Safety  Recommendations 
A-87-40.  -41  and  -42  (Mai!  Controls  86- 
359,  87-861  and  87-1380). 
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4  Discussion  of: 
d-  Establishment  of  an  additional  "sateilile 

field  office"  m  Flonda;  and 
b  Monetary'  Award  for  Senior  Executive 

Service  Personnel. 

FOR  KtORE  rNFORMATION  COMTACT:  BcH 

Hdrdesty,  1202)  382-6525. 
Bea  H^rdesty, 

-  -  ,'-'  -J.  Ht^gjsier  Liaison  Officer. 
^^r,temt:^r  2,  1988. 

^f,  :\u-  Ha-2O430Filpd9-2-fl8:  5fll  pm) 
9(Li.lP*G  COOC  7533-01-*! 

OVERSEAS  PRIVATE  INVESTMENT 

CORPORATION 

MEETING  OF  THE  BOARD  OF  DIRECTORS 

•iME  AND  DATE;  1.30  p  m.  Iciosed 

-  ■  '•:'  in;   3  'Tl  p.m.  (open  portion), 
.  .ps.J.^iv  Sf-ptember  20,  1988. 

PLACE:  Offices  of  the  Corporation,  fourth 
r...;or  Board  Room,  1615  M  Street  NW.. 
U'jshmgton,  DC. 

STATUS:  The  first  part  of  the  meeting 
■'om  1  M)  p  m.  to  3:00  p.m.  will  be  closed 
■'i  -he  public.  The  open  portion  of  the 
T:r'ennj^  will  commence  at  3:00  p.m. 

ipproximately) 
MATTERS  TO  BE  CONSIDERED  (Closed  tO 

the  pubhc  1.30  p.m.  to  3  00  p  m  ): 

1.  Finance  Protect  m  Ck-eanMn  Country 

2.  Finance  Project  in  \\est  .African  Country 

3.  Finance  Proiect  in  S'v^'h  .American  Country 
■I  Finance  and  Insur^.T  e  P">|i'ci  in  South 

American  Counrrv 
5  Insurance  F^roject  in  South  American 

Country 
6.  Claims  Report 
^  Legislative  Update 
ft.  Finance  Report 
w  Findncf?  and  Insurnnrp  H**p'"'r'« 

FURTHER  MATTERS  TO  BE  CONSIDERED 

iOpen  to  the  Public  J:00  p.m.j: 

1.  Approval  of  the  Minutes  of  the  Previous 

Board  Meeting 

2.  Approval  of  Proposed  Regular  Meetings  of 

the  Board 


3.  Treasurer'B  Report 

4.  Information  Reports 

COMTACT  PERSON  FOR  INFORMATION: 

Information  w:lh  regard  to  the  mect.ng 

may  be  obtamed  from  the  Secretary  of 

the  Corporation,  on  (202!  457-7079. 

Margaret  A.  Kole, 

OPIC  Corporate  Secretary. 

September  6.  1988. 

'PR  Dot.  8fl-i04re  Kned  9-^«rt,  11:06  am] 

BILUMG  COOC  U10-01-W 


TENNESSEE  VALLEY  AUTHORITY 
"FEDERAL  REGISTER"  CITATK>N  OF 

PREVIOUS  announcement:  I  g  be 

pij'jiished  Sf-p't-rnbt-r  H.  I'^'Ui 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETING:  10  d.m  jr,  d  t  |  VVpd.'iesday, 

Scp'.t'mber  '.   HH^ 

PREVIOUSLY  ANNOUNCED  PLACE  AND 

DATE  OF  HEETINO:  Itawamba  Community 
College,  Technical  Building.  Lecture 
Demonstration  Room.  653  Eason 
Boulevard,  Tupelo.  Mississippi. 

CHANGES  IN  THE  MEETING: 

Each  member  of  the  TVA  Board  of 
Directors  has  approved  the  addition  of 
the  following  item  to  the  previously 
announced  agenda: 
B^Purchase  awards 

2-  RequisiUon  67— Long  Term  Spot  Coal  for 
Paradise  Steam  Plant. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Alan  Carmichael. 
Mfin,i2er.  Public  AJTairs,  or  a  member  of 
hi8  staff  can  respond  to  requests  for 
information  about  this  mReling.  Call 
615-632-8000,  KnoxviUe.  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office.  202-245-0101. 
Edwanl  S.  Ghristaobary, 
General  Counsel  and  Secretary  to  the  Board. 
(FR  Doc.  68-20*35  Filed  9-«-8a;  11:08  am) 

eiLUNG  COOC  St2D~«1-H 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

TIME  AND  DATE:  10:(X)  a  m.,  Thursday, 
S.rptember  8.  19tta. 

place:  Room  600. 1730  K  Street.  NW., 

Wdshmxton.  DC. 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Western  Fuels-Utah.  Docket  Nos.  WEST 

86-1 13-R,  etc.  (Issues  include  whether 
the  Administrative  l^aw  }udge  erred  in 
concluding  that  Western  Fuels  violated 
section  115{8J  of  the  Mine  Act  and  30 
C.F.R.  J  48.7  by  failing  lo  "task  train"  a 
section  foreman  on  a  roof  boiling 
machine  before  bis  operatiun  on  that 
machine.) 

2.  Kaiser  Coal  Corporation.  Docket  No. 

WEST  8e-131-R.  (Issues  include  whether 
the  Commission  has  juriBdiction  to 
entertain  a  request  for  declaratory  relief 
independent  of  an  enforcement  action 
and  whether  the  AdmimstraUve  Law 
Judge  erred  in  denying  Kaiser's 
application  for  declaratory  rehef.) 

Any  person  intending  lo  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  intertH'eters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 

§  2706  l.V>(^)(3)  and  5  27(]6.1S0(dl. 
CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  Elien  (202)  65^-5629/ 
IJoj)  .SH6^2673  for  TDD  Relay. 

Jean  M.  Ulen. 
Agenda  Clerk. 
(FR  Doc.  88-20513  Filed  9-6-88;  4:58  pm] 

BIUJMG  COOC  S73S-0I-M 
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Corrections 
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Vol.  53,  No.  -i-i 
Thursday.  September  B,  1988 


This   section   ol   the    FEDERAL    REGISTER 
contains  editcxtal   cofrectjons  o*   previousfy 
published   Prestdentjal.   Ruie.   Proposed 
Rule     and    Notice    documents   and   volumes 
0'    the   Code    ot    Tedefai    Regolations 
These   corrections   are    prepared   try   tlw 
Ottice    of    the    Fede'al    Register     Agency 
prepared  corrections  are   issued   as   signed 
documents   and  appear   in  the  appropriate 
document   categories   etsewtiere    in    the 
issue 


ENVIRONMENTAL  PROTECTION 
AGENCY 

|OPP-1B0785;FRL-3427-4i 

Emergency  Exemptions 

Currectton 

In  notice  document  88-18031  beginning 
on  page  30092  in  the  issue  of 
Wednesday,  August  10, 1988,  make  the 

following  corrections; 

1.  On  page  30093.  in  the  first  colunm, 
in  paragraph  29.  in  the  eighth  line,  the 
date  should  read  "April  8,  1988". 

2.  On  the  same  page,  in  the  second 
column,  in  the  ninth  line,  "lettuce"  was 
misspelled 

etLUNO  COOC  1WS.01.O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

1OPP-50675A;  FRL-3434-71 

Issuance  of  an  Experimental  Use 
Permit;  Genetically  Engineered 
Microbial  Pesticide 

Correction 

In  notice  document  88-19301  beginning 
on  page  32440  in  the  issue  of  Thursday, 
August  25, 1988,  make  the  following 
correction: 

On  page  32440.  in  the  third  column,  in 
the  eighth  line  from  the  bottom, 
"5x1016"  should  read  "5x10"'. 

BILUMG  COOC    1M&.0I.O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lOPTS-51710;  FRL-3433-4i 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanutacture 
Notices 

Correction 

In  notice  document  88-18955  beginning 
on  page  31915  in  the  issue  of  Monday. 
August  22, 1988,  make  the  following 
corrections: 

1.  On  page  31916.  in  the  second 
column,  under  P  88-1619,  ui  the  fourth 
line  from  the  bottom,  "toxicity"  was 
misspelled. 

2.  On  page  31917.  in  the  second 
column,  under  P  88-1641.  in  the  first  line, 
"Hitachie"  should  read  "Hitachi". 

3.  On  page  31919.  in  the  first  column. 
xmder  P  88-1678,  in  the  third  line. 
"bic>'ucloalkene"  should  read 
"bicycloalkene". 

4.  On  page  31920,  in  the  first  column, 
under  P  88-1701,  in  the  second  line,  "4- 
14-Mcthyl-e-"  should  read  "4-(4-methyl- 
3-", 

5.  On  the  same  page,  in  the  third 
coltimn,  under  P  B8-1714,  in  the  third 
line,  "2,2,2-trifluor-4'-chloro-"  should 
read  "2,2,2-trinuoro-4'-chloro ". 

BIIXING  CODC  IS06.01-0 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  548  and  552 

IGSAR  Notice  5-257] 

General  Services  Administration 
Acquisition  Regulation;  Value 
Engineering 

Correction 

In  proposed  rule  document  88-19596 
beginning  on  page  33155  in  the  issue  of 
Tuesday,  August  30, 1988,  make  the 
following  correction: 

On  page  33158,  in  the  first  column, 
under  ADORESS,  in  the  ninth  line  the 
phone  number  should  read  "(202)  523- 
3822". 

BILUNO  CODE   1S0S,«|.0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  12 

IDociiet  No.  87NK)364I 

Formal  Evidentiary  Public  Hearing; 
Time  Periods  for  Filing  Exceptions  to 
Initial  Decisions  and  Replies  to 
Exceptions 

CorrecUor 

In  rule  document  88-17708  appearing 
on  page  29453  in  the  issue  of  Friday. 
August  5. 1988,  make  the  following 
correction: 

In  the  second  column,  in  the  sevenLh 
line  from  the  bottom,  "sec  44(b)"  should 
read  "sec.  24fb)". 

BIUJNC  CODE  ISOS-Ot-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

iDoelietNo.  66P-O510) 

Canned  Green  Beans  Deviating  From 
Identity  Standard;  Extension  and 
Amendment  of  Temporary  Permit  (or 
Market  Testing 

Correction 

In  notice  document  88-18328 
appeanng  on  page  30716  in  the  issue  of 
Monday.  August  15, 1988,  make  the 
following  correction: 

In  the  second  column,  on  the  first  line. 
"(HHF-414)."  should  read  "(HFF-414),. 

SiLUNG  COOC  IMS^I-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

IDoCketNo.8«P.0369I 

Canned  Pacific  Salmon  Deviating  From 
Identity  Standard;  Extension  of 
Temporary  Marketing  Permit 

Correction 

In  notice  document  88-18330  beginning 
on  page  30716  in  the  issue  of  Monday, 
August  15. 1988.  make  the  following 
correction: 
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On  paj^e  30716.  in  the  third  column, 
the  Docitet  Number  m  the  heddini^ 
should  appear  as  set  forth  above 

BIUJNG  COOe    1505-01.0 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  115 

[Revtsjon  2! 

Surety  Bond  Guarantee 

Correction 

In  rule  document  88-19168  beginning 
on  page  32195  in  the  issue  of 
Wednesday  August  24.  1988,  make  the 
following  correction 

PART  115— CORRECTED] 

Appendix  B — (Corrected) 

On  page  32209.  m  the  second  column, 
m  paragraph  f  in  the  4th  and  .5th  lines. 


remove  "Likewise,  the  file  is  to  show 
subject  contractor  .". 

BILUNC  COOE    15O5-0H) 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Pans  31  and  91 

ICGD  84-0241 
RIN  211^ABSa 

Intervals  for  Drydocking  and  Tailshaft 
Examination  on  Inspected  Vessels 

Corr^Kt:ur 

In  rule  document  88-18981  begiruiing 
on  page  32225  in  the  issue  of 
Wednesday,  August  24, 1988.  make  the 
following  corrections: 


531.10-21     [C<XT»cted] 

1    On  p,)ge  32230.  in  5  31.10-21(a)(l),  in 
.N   •.'  2  under  table  31. 10-21(a),  in  the 
f  r^t  line,    internal"  should  read 
t'xternai' 

2.  On  the  same  page,  in  S  31.10- 
21(a)(2),  in  Note  2  under  table  31.10- 
21(b|.  in  the  first  line,  "internal"  should 
read  "external". 

§91.40-1     I  Corrected! 

3  On  page  32231.  in  the  third  column. 
in  amendatory  instruction  16.  in  the  fifth 
iin...   '18)1201"  should  read  "(a)(2)". 

BILlJWi  CODE    'S0M3I-0 


Thursday 
September  8,  1988 


Part  II 


Department  of 
Transportation 


Federal  Aviation  Administration 

14  CFR  Part  129 

Operations:  Foreign  Air  Carriers  and 
Foreign  Operators  of  U.S.  Registered 
Aircraft  Engaged  in  Common  Carriage; 
Proposed  Rulemaking 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
UCFRPart  129 

I  Docket  No.  25693;  Notice  No.  M-141 

RIN  2120-AC42 

Operations;  Foreign  Air  Carriers  and 
Foreign  Operators  of  U.S.-Reglstered 
Aircraft  Engaged  in  Common  Carriage 

agency:  Feder..!  Avidlii^n 

Administration  (FAAJ.  DOT. 

ACnofC  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
HTiend  the  foreign  uir  carrier  security 
regulations  to  require  foreign  air 
carriers,  that  land  or  take  off  in  the 
United  States,  to  submit  lo  the  FAA  a 
written  security  program  accetpable  lo 
the  Adminislrator  that  describes  the 
procedures,  facihties.  and  equipment 
used  by  the  foreign  air  carrier  lo  provide 
for  She  safety  of  persons  and  property 
traveling  in  air  transportation  against 
acts  of  criminal  violence  and  air  piracy. 
This  proposal  is  intended  to  ensure 
adequate  security  measures  arc  being 
implemented  by  foreign  air  carriers  who 
tike  off  and  land  in  the  United  States. 
DATES:  Comments  must  be  received  on 
cT  before  November  7.  t98a. 
AOORESSES:  Comments  on  this  notice 
dre  to  be  mailed  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attention:  Rules  Docket 
(AGC-204).  Docket  No.  25693.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591.  Comments 
delivered  must  be  marked  Docket  No. 
2.5693.  Comments  may  be  mspecled  in 
the  Rules  Docket.  Room  916.  between 
8:30  a.m.  and  5.00  p.m.  on  weekdays, 
except  FederHl  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr  DdVid  A,  Smiih  Domestic  Civil 
.'\vidtion  Security  Division  (ACS-lOO). 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591,  telephone  (202) 
::b7-3947 

SUPPLEMENTARY  INFORMATION: 

Comment.s  Invited 

Interested  persons  are  invited  lo 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views. 
or  arguments  as  Ihey  may  desire. 
Comments  relating  to  the  environmental, 
energy,  or  economic  effects  (hat  might 
result  from  the  adoption  of  the  proposal 
contained  in  this  notice  are  invited. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
listed  above.  Commenters  wishing  the 


FAA  lo  acknowledge  receipt  of  their 
comments  submitted  in  response  lo  this 
notice  must  submit  with  those  comments 
a  setf-addressed,  stamped  postcard  on 
which  Ihe  following  statement  is  made; 
"Comments  to  Docket  No.  25603."  The 
postcard  will  be  dale  and  lime  stamped 
and  returned  (o  the  commenler.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  Ihe  Adminislrator  before 
taking  action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  avail-jble  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  Ihe 
docket. 

Availabiaty  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  lo  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center  (APA-230|,  800  Independence 
Avenue.  SW..  Washington.  DC  20591.  or 
by  callmg  (202)  267-34a4. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  Ihe  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
n-2A.  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedures. 

Background 

Section  129.25(bJ  of  the  Federal 
Aviation  Regulations  |FAR)  currently 
requires  each  foreign  air  carrier,  that 
lands  or  lakes  off  in  Ihe  United  Slate.s. 
to  adopt  and  use  a  security  program  for 
each  scheduled  and  public  charier 
passenger  operation  as  defined  in 
§  129.25(a)f5)  and  (a)(6).  Section 
129.2S{e)  requires  that  each  foreign 
carrier  shall,  upon  Ihe  request  of  Ihe 
Administrator  and  in  accordance  with 
applicable  law.  provide  information 
regarding  the  implementation  and 
operation  of  ils  security  program. 

These  regulations  were  issued  by  Ihe 
FAA  in  ]uly  1975,  consisteni  with  its 
Btatuiory  responsibilities,  at  a  time 
when  aviation  security  had  only 
recently  become  the  focus  of 
international  attention.  Indeed,  al  the 
time  that  the  regulations  were  proposed, 
mternational  standards  on  the  subject  of 
aviation  security  had  yet  lo  be  adopted 
by  the  Internallonal  Civil  Avialion 
Organization  (ICAO).  The  International 
Civil  Aviation  Organization  adopted 
such  standards  and  recommended 


practices  in  1974,  but  their  scope  was 
rather  limiled- 

Today.  security  is  a  major  concern  of 
Ihe  inlemalional  aviation  community. 
Terroribl  activity  against  international 
civil  aviation  has  increased  and  grown 
more  sophisticated  over  the  pa.st 
decade.  The  United  States  has 
supported  Ihe  many  actions  taken  by 
ICAO  in  this  area,  including  significant 
enhancements  of  the  security  slundard.s 
and  recommended  practices  contained 
In  Annex  17  to  Ihe  Convention  on 
Inlemalional  Civil  Aviation  ("Chicago 
Convention"). 

On  the  bilateral  front,  the  Untied 
States  has  negotiated  comprehensive 
securily  articles  in  U.S.  air  transpori 
agreements  with  many  of  our  aviation 
partners.  We  are  also  continuously 
working  with  other  countries  to  improve 
the  level  of  inlemalional  aviation 
securily  including  technical  assistance 
and  consuJlBlions. 

The  United  States  also  has  taken  lis 
own  steps  to  protect  against  Ihe  world- 
wide terrorisi  threat.  In  1985.  Congntss 
enacted  the  Inlemalional  Securily 
Development  and  Cooperation  Act  (Pub. 
L.  99-83)  which,  among  other  things, 
requires  Ihe  Department  of 
Transportation  periodically  to  assess 
the  effectiveness  of  securily  measures 
maintained  at  foreign  airports  being 
served  by  US.  air  carriers  and  those 
from  which  foreign  air  carriers  serve  Ihe 
United  Stales.  This  Act  requires  thai  Ihe 
standard  for  evaluating  these  airports  be 
based  upon,  al  a  minimum.  Ihe 
standards  and  appropriate 
recommended  practices  contained  In 
Annex  17. 

In  light  of  our  experience  since  the 
initial  issuance  of  these  regulations,  and 
in  lighl  of  developments  in  U.S.  domestic 
legislation  and  Ihe  international 
Blandards  and  recommended  practices, 
the  FAA  believes  thai  il  would  be 
appropriale  to  amend  Pari  129.  The 
regulalions  contained  in  Part  129 
implement  not  only  U.S.  statutory 
requirements,  but  also  the  provi.sions  of 
Annex  17  with  respect  to  foreign  air 
carriers  operating  to  or  from  the  United 
Stales.  As  such.  Part  129  provides  an 
tmpurtanl  means  by  which  to  ensure 
thai  those  operations  comply  with 
inlernaltonal  and  domestic 
requirements.  As  already  discussed,  the 
security  requirements  contained  in  Pari 
129  were  issued  when  Annex  17,  and 
domestic  avialion  security  regulations, 
were  in  their  infancy.  There  is  now  a 
need  to  make  Pari  129  more  detailed  and 
comprehensive  to  better  reflecl  the 
enhancements  made  in  internsdonal 
secunty  requirements. 
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These  changes  are  also  necessary  lo 
make  Part  129  more  consistent  with  Ihe 
provisions  of  the  International  Security 
and  Development  Cooperation  Act.  That 
Act,  as  noted,  amended  section  1115  of 
the  Federal  Aviation  Act  to  require 
security  assessments  of  foreign  airports 
served  by  U.S.  carriers  and  from  which 
foreign  carriers  serve  the  United  Stales. 
Evaluations  of  Ihe  effectiveness  of  the 
security  measures  used  by  those  foreign 
carriers  at  those  airports  is  integral  lo 
an  airpori  assessment.  The  proposed 
amendments  will  provide  a  belter  means 
of  assuring  that  Ihe  purpose  of  this 
provision  of  the  Act  is  fulfilled. 

This  proposal,  if  adopted,  would 
ensure  thai  adequate  security  measures 
are  being  implemented  by  foreign  air 
carriers  with  respect  to  operations  to 
and  from  the  United  Slates  by  requiring 
thai  their  securily  programs  be 
acceptable  to  the  Administrator.  The 
proposed  rule  would  be  consistent  with 
U.S.  intemalional  obligations.  Under  the 
Chicago  Convention  and  U.S.  bilateral 
air  transpori  agreements,  foreign 
carriers  are  required  to  comply  with  the 
laws  and  regulations  governing 
admission  to  or  departure  from  ihe 
United  States  and  the  operation  and 
navigation  of  those  aircraft  while  within 
U.S.  territory.  The  current  provisions  of 
Part  129  and  the  proposed  changes  are 
in  Ihe  category  of  those  laws  and 
regulalions.  In  addition,  many  of  the 
U.S.  bilateral  air  transport  agreements 
contain  specific  provisions  requiring 
compliance  with  ICAO  and  domestic 
provisions  governing  avialion  security. 
The  implementation  of  these  proposals, 
if  adopted,  would  be  done  in  accordance 
with  these  inlemalional  obligations. 
If  the  FAA  adopts  this  proposal,  a 
model  Standard  Security  Program, 
which  meets  ihe  requirements  of  the 
final  rule  and  is  based  on  the 
miemalional  security  provisions 
established  by  ICAO,  will  be  prepared. 
It  will  be  available  lo  foreign  carriers  for 
implementation  at  foreign  air  carrier 
stations  within  the  United  Stales  and  al 
stations  that  are  a  last  point  of 
departure  lo  landing  in  Ihe  United 
States.  Future  changes  lo  these  securily 
programs,  consistent  with  U.S. 
inlemalional  obligations,  may  be 
necessary  to  continue  lo  ensure  that 
adequate  securily  measures  are  being 
taken  by  foreign  atr  carriers. 

This  proposal  is  not  unique  to  Ihe 
United  Stales.  Other  countries,  including 
Canada  and  the  Federal  Republic  of 
Germany,  require  air  carriers  operating 
lo  or  from  their  countries  to  provide 
securily  programs  for  review  and 
approval. 

Under  this  proposal,  no  foreign  air 
carrier  may  land  or  lake  off  in  the 


United  Stales  from  90  days  after  Ihe 
effective  date  unless  Ihe  foreign  air 
carrier  has  a  security  program 
acceptable  to  the  Administrator.  A 
foreign  air  carrier,  currently  conducting 
operations  subject  lo  this  part,  would  be 
required  to  submit  a  proposed  security 
program  thai  meets  Ihe  requirement  of 
Part  129  lo  the  Administrator  no  later 
than  the  effective  date.  It  is  anticipated 
that  the  effective  dale  of  the  proposed 
rule  would  be  60  days  after  publication 
of  the  fmal  rule  in  the  Federal  Register. 
The  FAA  does  not  anticipate  thai  that 
this  will  impose  a  significant  burden 
since  foreign  air  carriers  that  land  or 
take  off  in  the  United  Slates  and  that 
meet  the  requirements  of  §  129.25(b)  arc 
required  presently  lo  adopt  and  use  a 
security  program;  moreover,  since  a 
foreign  air  carrier  is  not  required  lo  have 
an  acceptable  security  program  until  90 
days  after  the  effective  date,  there 
should  be  adequate  lime  In  which  to 
develop,  modify,  and  submit  a  proposed 
securily  program.  Unless  otherwise 
authorized  by  Ihe  Administrator,  foreign 
air  carriers  thai  want  to  begin 
operations  after  the  effective  date  would 
be  required  lo  submit  a  proposed 
secunty  program  90  days  before 
passenger  operations  are  scheduled  to 
begin.  Thereafter,  the  lime  schedules 
and  procedures  contained  in  this 
proposal  would  be  followed  for 
subsequent  modifications  of  the  foreign 
air  carrier's  security  program.  The 
proposed  rule  provides  slightly  extended 
timeframes  from  ihose  contained  in  Part 
108  of  the  Federal  Avialion  Regulalions 
(FAR).  The  FAA  invites  comments  on 
ihe  proposed  timeframes  and 
appropriate  allematives. 

Regulatory  Evaluation 

The  proposal  to  amend  Part  129  of  the 
FAR  would  require  each  foreign  air 
carrier,  that  lands  or  takes  off  in  the 
United  States,  to  submit  a  written 
securily  program  to  the  FAA.  These 
programs  would  be  for  implementation 
at  foreign  air  carrier  stations  within  Ihe 
United  States  and  stations  that  are  the 
last  point  of  departure  prior  lo  landing 
in  the  United  Slates.  The  program  would 
have  to  describe  the  procedures, 
facilities,  and  equipment  used  by  the 
foreign  air  earner  to  ensure  the  safely  of 
passengers  and  property  traveling  on 
board  its  aircraft  against  acts  of 
criminal  violence  and  air  piracy  and  be 
acceptable  lo  the  Adminislrator. 

The  FAA  has  determined  that  this 
proposal  would  affect  the  111  foreign  air 
carriers  currently  operating  scheduled 
flights  into  the  United  Slates  under  Pari 
129.  The  regulatory  evaluation  prepared 
for  this  proposal  estimates  that  the  total 
cost  of  compliance  lo  Ihe  affected  111 


foreign  air  earners  with  the  secunty 
program  requirements  of  this  notice  is 
$669,120  in  1986  dollars.  An  additional 
200  entities,  whose  operations  are  not 
included  in  §  129.25(b).  are  involved  in 
small  aircraft  charter  and  air  taxi 
operations  to  the  United  Stales  on  a 
nonscheduled  basis.  They  are  not  now 
required  to  have  security  programs,  and 
this  proposal  would  not  require  them  to 
have  security  programs. 

The  primary  benefits  of  this  propos<il 
would  be  the  prevention  of  potential 
fatalities  injuries,  and  property  losses 
resulting  from  criminal  acts  and  acts  of 
terrorism  perpetrated  against  domestic 
and  foreign  aviation  interests.  The  FAA 
has  not  been  able  to  quantilalively 
estimate  the  extent  lo  which  these 
proposals  wilt  be  effective  in  deterring 
acts  of  criminal  violence  and  air  piracy. 
The  FAA  believes,  however,  that  the 
estimated  5669.120  cost  of  compliance 
can  be  fully  recovered  if  only  one  life, 
valued  at  $1,000,000.  is  saved  as  a  result 
of  the  prevention  of  an  act  of  criminal 
violence  or  air  piracy.  Hence,  if  one 
fatality  is  prevented  as  a  result  of  this 
proposal  during  the  10-year  period 
following  implementation  of  the  rule,  the 
benefits  of  this  proposal  will  be  15 
times  greater  than  the  cost, 

Regulatory  Flexibility  Determination 

The  FAA  has  determined  that 
pursuant  to  the  Regulatory  Flexibility 
Act  of  1980.  the  proposed  amendment 
does  not  affect  US.  enterprises  and 
therefore  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantia!  number  of  small 
domeslic  entities. 

International  Trade  Impact  Analysis 

This  proposal  affects  foreign  air 
carriers  operating  under  Part  129.  The 
average  onetime  cost  impact  of  $6,028 
for  each  of  the  affected  111  foreign  air 
carriers  is  considered  negligible  in 
coropanson  lo  the  annual  operating 
budgets  of  these  carriers.  Accordingly, 
this  proposal,  if  adopted,  would  have 
lillle  or  no  impact  on  trade  opportuniiic^s 
for  U.S.  firms  doing  business  overseas  or 
for  foreign  firms  doing  business  in  the 
United  States.  Also.  U.S.  air  carriers 
operating  to  foreign  destinations  already 
have  detailed  security  programs  fully 
implemented:  therefore,  should  any 
foreign  government  apply  a  similar 
requirement  as  a  result  of  ihis  rule,  costs 
to  U  S.  air  carriers  would  be  small 

PapenAork  Reduction  Act  .Approval 

Section  129.25(e)(])  would  require 
each  foreign  air  carrier  landing  or  taking; 
off  in  the  United  Slates  to  submit  a 
security  program  acceptable  to  the 
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Administrfjtar  to  thp  FA.-^   !n 
dccordyncp  with  the  Paperwork 
Reduclion  Act  of  1980  (Pub.  L  96-5111. 
the  recordkeeping  and  reportin(( 
provisions  contained  in  this  N'PRM  have 
been  submitltjd  for  approval  to  the 
Office  of  Mdnagemeni  and  Budget 
(OMB).  Comments  on  these 
requirements  should  be  submitted  to  the 
Office  of  InformfitJon  and  Regulatory 
Affdirs  lOMB}.  New  Executive  Office 
Buildinj^.  Room  30ni.  Washington,  DC 
20503.  Attentuin.  F.-\.'\  Desk  Officer, 
lelcphone  \ZU2]  J95-7340,  A  copy  should 
I'H  suimiit:-d  U)  the  FAA  docket. 

Federalism  Implications 

^^^■'  rpouldtions  proposed  herein 
would  not  have  substantial  direct  efTects 
OT}  the  states,  on  the  rflationship 
bftwpen  the  ndtional  government  and 
the  slates,  or  on  the  distribuHon  of 
[OWLT  and  responsibilities  amonj^  the 
various  levels  of  government.  Thus,  m 
accordance  with  Executive  Order  liblZ. 
!t  i!>  determined  that  such  regulation 
(i'les  no!  have  federalism  implications 
warranting  the  preparation  of  a 
F^'deralism  Assessment. 

Conclusion 

Fur  the  reasons  discussed  in  the 
preamble,  and  based  on  the  fmdings  m 
the  Regulatory-  Flexibility  Determination 
and  the  Intemational  Trade  Impact 
Analysis,  the  FAA  has  detennmed  that 
this  proposed  regulation  is  not  major 
under  Executive  Order  12291. 
.Addi;uinally.  (his  proposal,  if  adopted. 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
ijnder  the  criteria  of  the  Regulatory 
FKjxibiiily  Act.  This  proposal  is 
considered  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  U034;  February  26,  1979)   An  initial 
rs-^uldtory  evaluation  of  the  proposal. 
including  a  Regulatory  Flexibility 
Determination  and  Trade  Impact 
Analysis,  has  been  placed  in  the  docket, 
A  copy  mav  be  obtained  by  contacting 
the  person  identified  under  "FOR 

FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFT?  Part  129 

Aircraft,  Air  carrier.  Airports. 

A\,  iH'inn  safety   Weapons. 

The  Proposed  Amendments 

In  consideration  of  the  foregoing,  the 
F'AA  proposes  to  amend  Part  129  of  the 
Federal  Aviation  Regulations  (14  CFT^ 
Part  129)  as  follows: 


PART  129— OPERATIONS:  FOREIGN 
AIR  CARRIERS  AND  FOREIGN 
OPERATORS  OF  U.S.-REGISTERED 
AIRCRAFT  ENGAGED  IN  COMMON 
CARRIAGE 

1.  The  authority  citation  for  Part  129 
continues  to  read  as  follows: 

Authority:  49  U  S  C  1346, 1354(a).  1350. 
1357,  1421.  1502.  and  1511:  49  U.S-C  106(jO 
[Rsviwd  Pub  L  ?r-M9.  lanuary  12.  1983). 

2.  Section  1:^.25  is  amended  by 
revising  paragraph  (b)  introductory  text 
paragraph  {b)(2).  the  introductory  text  of 
paragraph  (c).  paragraphs  (dj  and  (e)  to 

read  as  foluiws. 

5  129.2S    A*rp(»ne  securny. 

(b)  After  December  7. 1988.  each 
foreign  air  carrier  landing  or  taking  oFT 
in  the  United  States  shall  adopt  and  use 
a  security  program,  acceptable  to  the 
Administrator,  for  each  scheduled  and 
public  charter  passenger  operation,  that 
meets  the  requirements  of — 

(2)  Paragraph  (c)  of  this  section  for 
each  operation  that  will  provide 
deplaned  passengers  access  to  a  sterile 
area,  if  that  access  is  not  controlled  by  a 
certificate  holder  using  an  approved 
security  program  or  a  foreign  air  carrier 
using  a  security  program  acceptable  to 
the  Administrator  required  by  this 
section; 

(c)  After  Deceml>er  7,  1988,  in  order  to 
be  acceptable  to  the  Administrator,  each 
security  program  required  by  paragraph 
(b)  (1).  (2).  or  (3]  of  this  section  must  be 
designed  to — 

(d)  After  December  7,  198a.  in  order  to 
be  acceptable  to  the  Administrator,  each 
security  program  required  by  paragraph 
(b)(4l  of  this  section  must  include  the 
procedures  used  to  comply  with  the 
applicable  requirements  of  paragraph 
{h)(2)  and  (i)  of  this  section  regarding 
law  enforcement  officers. 

(e)  The  following  procedures  apply  for 
acceptance  of  a  security  program  by  the 
Administrator: 

(1)  Unless  otherwise  authorized  by  the 
Administrator,  each  foreign  air  carrier 
required  to  have  a  security  program  by 
paragraph  (b]  of  this  section  shall 
submit  its  proposed  security  program  to 
the  Administrator  by  [effective  date]  or 
at  least  90  days  before  the  intended  date 
of  passenger  operations,  whichever  is 
later.  The  proposed  security  program 
must  be  in  English  unless  the 
Administrator  requests  that  the 
proposed  program  be  submitted  in  the 
official  language  of  the  foreign  air 
carrier's  country.  The  Administrator  will 


notify  the  foreign  air  carrier  of  the 
security  program's  acc**p)abilt(y.  or  the 
need  lo  modify  the  pnipijsed  security 
program  for  it  lo  be  acceptable  under 
this  part,  within  30  days  after  receiving 
the  proposed  security  program.  The 
foreign  air  carrier  may  petition  the 
Administrator  to  reconsider  the  notice 
to  modify  the  security  pmgram  within  30 
days  after  receiving  the  notice  to 
modify. 

(2)  In  the  case  of  a  security  program 
previously  found  to  be  acceptable,  the 
Administrator  may  subsequently  find 
that  the  program  will  become 
unacceptable  unless  appropriate 
revisions  are  made  in  the  interest  of 
safety  in  air  transportation  or  in  air 
commerce  and  in  the  public  interest 
within  a  specified  period  of  time.  In 
making  such  a  finding  the  following 
procedures  apply: 

(i)  The  Administrator  notifies  the 
foreign  air  carrier,  in  writing,  of  a 
proposed  finding  of  unacceptability. 
fixing  a  period  of  not  less  than  45  days 
within  which  the  foreign  air  carrier  may 
submit  written  information,  views,  and 
arguments  on  the  proposed  finding. 

(ii)  At  the  end  of  the  comment  period, 
after  nonsidenng  ail  relevant  material, 
either  the  Administrator  issues  a  finding 
of  unacceptability.  specifying 
appropriate  revisions  to  make  the 
program  acceptable,  or  rescinds  the 
proposed  finding.  If  the  Administrator 
issues  a  finding  of  unacceptability.  the 
program  becomes  unacceptable  45  days 
thereafter,  unless  the  foreign  air  carrier 
either — 

(A)  Revises  the  program  so  that  it 
becomes  acceptable  to  the 
Administrator  and  submits  the  revised 
program  to  the  Administrator;  or 

|B)  Petitions  the  Administrator  to 
reconsider  the  finding  of 
unacceptability.  in  which  case  the 
program  remains  unaccepable  until  the 
Administrator  reconsiders  the  mailer. 

(3)  If  the  Administrator  finds  that 
there  is  an  emergency  requiring 
immediate  action  with  respect  lo  safety 
in  air  transportation  or  in  air  commerce. 
Ihe  Administrator  may  issue  an 
emergency  notice  of  unacceptability.  In 
such  a  case,  the  Administrator 
incorporates  in  Ihe  notice  the  finding  of 
unacceptability.  a  brief  statement  of  the 
reasons  for  the  proposed  revision,  and 
appropriate  revisions  that  would  make 
the  security  program  acceptable  to  the 
Administrator.  The  security  program  is 
considered  to  be  unacceptable  when  Ihe 
foreign  air  carrier  receives  the 
emergency  notice  of  unacceptability 
unless  immediate  revisions  are  made  to 
the  security  program.  To  ensure 
acceptability  of  the  revision.  Ihe  foreign 
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air  carrier  must  submit  a  copy  of  it  to 
Ihe  Administrator. 

(4)  A  foreign  air  carrier  must  submit 
any  amendments  to  its  security  program 
lo  the  Administrator  for  a  finding  of 
acceptability.  The  proposed  amendment 
must  be  filed  with  the  Administrator  at 
least  45  days  before  Ihe  date  the  foreign 
air  carrier  proposes  for  the  amendment 
to  become  effective,  unless  a  shorter 
period  is  allowed  by  the  Administrator. 
Within  30  days  after  receiving  a 
proposed  amendment,  the  Administrator 
will  notify  the  foreign  air  carrier 
whether  the  amendment  is  acceptable. 
The  foreign  air  carrier  may  petition  the 
Administrator  to  reconsider  a  notice  of 
unacceptability  of  the  proposed 
amendment  within  45  days  after 
receiving  notice  of  unacceptability. 

Issued  in  Washington.  DC  on  August  31, 


Raymond  A.  Salazar. 

Dirvctor  of  Civil  Aviadon  Security. 

IFR  Doc.  8ft-20319  Filed  9-7-«8:  8:45  amj 
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DEPARTMENT  OF  EDUCATION 

Offtce  of  Special  Education  and 
Rehabilitative  Services 

National  Institute  on  Disability  and 
Rehabilitation  Research;  Consolidated 
Application  Package;  Fiscal  Year  1989 

agency:  Department  uf  Education. 
action:  Notice  invitinjt  dpphcdMons  for 
new  awards  under  certain  programs. 

summary:  The  Secretary  invites 
applications  for  new  awards  under  the 
Rehabilitation  Research  and  Training 
Center  (RRTC)  proRram.  the  Career 
Development  and  Research  Training 
program,  the  Field-Initiated  Research 
Projects  program,  the  Innovation  Grants 
program,  and  the  Research  Fellowship 
program  of  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NtDRR). 

This  notice  consists  of  four  sections. 
Section  I  provides  background 
information.  Section  U  contains  four  lists 
of  program  application  notices  and 
application  information  that  pertains  to 
the  programs  in  each  list.  Section  III 
provides  further  guidance  on  the 
application  process.  Section  IV  contains 
the  basic  application  forms  and 
instructions  for  completing  the  forms  No 
separate  apphcation  package  is 
necessary  to  apply  for  awards  under  the 
programs  announced  m  this  notice. 
dates:  The  closing  dates  for 
transmitting  applications  under  this 
notice  are  listed  in  Section  11  of  this 
notice 

ADDRESS:  Applications  are  to  be  mailed 
to  the  following  address:  U  S. 


Department  of  Education.  400  Maryland 
Avenue.  SW..  Application  Control 
Center,  Washington.  DC  20202-4725.  See 
Section  UJ  for  detailed  information 
related  to  hand-delivered  applications. 
FOR  FURTHER  INFORMATION  CONTACT 
The  National  Institute  on  Disahiiify  and 
Rehabilitation  Research.  400  Maryland 
Avenue.  SW..  Washington  DC  2tl202. 
Telephone:  (202J  732-1207;  deaf  and 
hearing  impaired-persons  may  call  (202) 
732-n9a  for  TDD  service. 

SUPPLEMENTARY  INFORMATION:  The 

puhhcation  of  these  closing  dates  or 
these  estimated  founding  levels  does  not 
bind  the  Department  of  Education  to 
make  awards  in  any  of  these  categories. 
or  to  any  specific  number  of  awards  or 
funding  levels,  unless  otherwise 
specified  in  statute. 

Paperwork  Reduction  Act  of  1980 

This  combined  application  package 
contains  no  new  mformation  collection 
requirements  The  information  collection 
requirements  contained  herein  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Control  Number  1820-0027. 

Section  I — General 

Apphcation  closing  dates  are  listed  in 
Sechon  II  of  this  notice  Closing  dates 
and  procedures  may  vary  from  program 
to  program.  The  chart  in  Section  II 
informs  potential  applicants  of:  Program 
titles;  Catalog  of  Federal  Domestic 
Assistance  {CFDAl  number  deadline  for 
transmittal  of  applications  (closing 
date);  estimated  available  funds: 
estimated  number  of  awards;  estimated 


range  of  awards:  estimated  size  of 
awards;  and  expected  project  penod. 

This  notice  also  contains  a  detailed 
description  of  the  RRTC  on 
Rehabilitation  m  the  Pacific  Basin,  in 
accordance  with  the  provisions  of  the 
Rehabilitation  Act  Amendments  of  1986, 
Prospective  apphcants  for  that  award 
under  the  RRTC  program  should  prepare 
their  applications  based  on  that 
description.  Interested  parlies  should  be 
aware  thai  the  Secretary  intends  to 
publish  proposed  and  final  priorities  for 
other  RRTC  awards  in  a  separate  issue 
of  the  Federal  Register. 

Applicants  may  apply  for  awards 
under  more  than  one  program,  and  may 
apply  for  more  than  one  award  within  a 
given  program.  However,  applicants 
must  submit  a  complete  and  separate 
application  for  each  individual  award 
for  which  they  are  applying  To  ensure 
expeditious  processing  of  their 
respective  applications,  applicants  are 
particularly  requested  to  make  ceriain 
that  the  correct  CFDA  number  for  the 
program  appears  on  each  application 
Following  the  chart  is  the  specific 
program  information  on:  the  purpose  of 
each  program,  applicable  regulations 
information  contact  persons,  and  any 
other  program  information  and  specific 
application  requirements  not  covered  m 
the  application  form  in  Section  IV 

Section  11— Program  Application  Notices 

This  section  contains  {IJ  a  listing  of 
application  notices  for  new  awards  for 
fiscal  year  1989.  and  (2)  specific 
application  information  and 
requirements  for  individual  programs- 


National  Institute  on  Disability  and  Remabiutation  Research  Information  for  Transmittal  of  Appucations  Under 

Certain  Programs  for  Fiscal  year  i989 


CFDA 
No. 


Program  trOe 


84  '338        ner\aoitrtatjoo  Research  arvJ  Trmn- 
ing  Cenier 

84  T33C        imovabon  Grants  f*fOgram 

84  133F        Rffsearcri  Frtlowsnip* 


84  !33G        FioKJ-lrwtiatea  

84  t33P        Carser     Dev©toprr>eni     Research 
Training 


11-02-68 


&-oi-a9 

12-02-68 


ii-30-ae 
n-02-a8 


Esbmated 

avalaDle 

funds 


750.000 

300.000 


2,000,000 
375.000 


Estimated 

number 


Estimated  range  of  nranto 


$750,000 „ „. 

$50  000         

$25,000    ptus    $30,000 

$1,500  expenses 
$75,000  10  $125,000     .. 
$100,000  to  $125,000 


Esttnttad  avsraee  award 


Projed  penod 


$750,000  ~ 


S27.S00     ptus     S1.500     eir- 


$100.000.. 


Up  to  12 
Up  to  12. 


Up  to  36. 
Up  to  36. 


Tule  of  Program:  Rehabilitation 
Research  and  Training  Centers 

CFDA  No-:  84.133B 

Purpose:  Rehabilitation  Research  and 
Training  Centers  (RRTCs)  conduct 
coordinated  and  advanced  programs 
of  rehabilitation  research,  provide 


training — including  undergraduate. 
graduate,  and  in-service  training — to 
research  and  other  rehabilitation 
personnel,  and  assist  individuals  to 
more  effectively  provide  rehabiiilatioo 
services. 


Applicable  Regulations:  (a)  The 
regulations  governing  the  RRTC 
program  at  34  CFR  Parts  350  and  352. 
and  (b)  the  Education  Department 
General  Administrative  Regulations  at 
34  CFR  Parts  74,  75.  77.  78  and  80. 
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Contact  Person:  L  Deno  Reed.  National 
Institute  on  Disability  and 
Rehabilitation  Research.  400 
Maryland  Avenue.  SW..  Washington. 
DC.  20202.  Telephone  (2021  732-1193: 
deaf  and  hearing- impaired  persons 
may  call  (202)  732-1198  fur  TDD 
services. 

Program  Authority:  20  U.S.C.  762fb)(l) 

Supplementary  Information  and 
Requirements 

Eligible  Applicans:  Under  this  program, 
awards  are  made  to  institutions  of 
higher  education,  or  to  public  or 
private  agencies  or  organizations, 
including  Indian  tribes  and  tribal 
organizations,  in  affiliation  with 
institutions  of  higher  education. 
Applicant  institutions  need  not  be 
located  currently  in  the  Pacific  Basin. 
However,  clinical  research,  training, 
and  other  Center  activities  must  be 
earned  out  in  the  Pacific  Basin. 
Special  Requirements:  The  RRTC  to  be 
funded  under  this  notice  is  for 
Research  on  Rehabilitation  Problems 
in  the  Pacific  Basin.  In  the 
Rehabilitation  Act  Amendments  of 
1984  (Pub.  L.90-221).  the  Congress 
mandated  that  NIDRR  establish  a 
Research  and  Training  Center  in  the 
Pacific  Basin. 

In  the  Rehabilitation  Act  Amendments 
of  1986  (Pub.  L  99-50e|.  the  Congress 
further  specified  a  scope  of  work  for  the 
Pacific  Basrn  Center.  The  RRTC.  in 
addition  to  meeting  the  statutory  and 
regulatory  requirements  for  all  RRTCs 
must  address  effectively  the  following 
activities  specified  m  the  Rehabilitation 
Act  Amendments  of  1986: 

•  Develop  a  sound  demographic 
database  on  the  distribution  of 
disabilities  and  related  factors  among 
vanous  groups  and  localities  in  the 
region; 

•  Analyze,  develop,  and  promote  the 
utiization  of  appropriate  technology  to 
aid  disabled  persons: 

•  Develop  a  culturally  relevant 
program  to  train  personnel  in  the 
provision  of  rehabilitation  services: 

•  Facilitate  interagency 
communication  and  cooperation  among 
rehabiUtation-related  agencies  in  the 
Pacific  Basm  and  between  the  RRTC 
and  other  rehabilitation  information 
resources,  using  advanced  information 
technology:  and 

•  Develop  appropriate  rehabilitation 
interventions  and  cost-effective  service 
delivery  models  to  improve 
rehabilitation  in  the  Pacific  Basin. 
Selection  Criteria:  The  Secretary  uses 
the  following  criteria  in  34  CFR  352.31  to 
evaluate  an  application  under  this 
program. 


(a)  Relevance  and  importance  of  the 
research  program.  (20  points) 

The  Secretary  reviews  each 
application  to  delennine  to  what 

degree — 

(1)  The  proposed  activities  are 
reEponsive  to  a  priority  established  by 
the  Secretary  and  address  a  significant 
need  of  a  disabled  target  population  and 
rehabilitation  8er\ice  providers; 

(2)  The  overall  research  program  of 
the  Center  includes  appropriate 
interdisciplinary  and  collaborative 
research  activities,  is  likely  to  lead  to 
new  and  useful  knowledge  in  the 
priority  area,  and  is  likely  to  become  a 
nationally  recognized  source  of 
scientific  knowledge;  and 

(3)  The  applicant  demonstrates  that 
qU  component  activities  of  the  Center 
are  related  to  the  overall  objective  of  the 
Center,  and  will  build  upon  and 
complement  each  other  to  enhance  the 
likelihood  of  solving  significant 
rehabilitation  problems. 

(b)  Quality  of  the  Research  design.  (35 
points)  The  Secretary  reviews  each 
application  to  determine  to  what 
degree — 

(1)  The  applicant  proposes  a 
comprehensive  research  program  for  the 
entire  project  penod.  including  at  least 
three  inlerrelaled  research  projects; 

(2)  The  research  design  and 
methodology  of  each  prt>po8ed  activity 
are  meritorious  m  that — 

(i)  The  literature  review  is  appropnate 
and  indicates  famiUarity  v\ith  current 
research  in  the  field; 

In)  The  research  hypotheses  are 
important  and  scientifically  relevant, 

(ill)  The  sample  populations  are 
appropnate  and  significant; 

(ivj  The  data  collection  and 
measurement  techniques  are 
appropriate  end  hkely  tc  be  effective: 

(v]  The  data  analysis  methods  are 
appropriate:  and 

(vi)  The  applicant  assures  that  human 
subjects,  animals,  and  the  environment 
are  adequately  protected,  and 

(3)  The  application  discusses  the 
anticipated  research  results  and 
demonstrates  how  those  results  would 
satisfy  the  anginal  hypotheses  and 
could  be  used  for  planning  future 
research,  including  generation  of  new 
hj'potheses  where  applicable. 

"(c)  Quality  of  the  training  and 
dissewmation  program.  (25  points):  The 
Secretary  reviews  each  application  to 
determine  the  degree  to  which — 

(1)  The  proposed  plan  for  training  and 
dissemination  provides  evidence  that 
research  results  will  be  effectively 
disseminated  and  utilized  based  on  the 
identification  of  appropnate  and 
accessible  target  groups,  the  proposed 
training  materials  and  methods  are 


appropnate.  the  proposed  actuities  are 
relevant  to  the  regional  and  national 
needs  of  the  rehabilitation  field,  and  the 
training  matenals  and  dissemination 
packages  will  be  developed  in  alternate 
media  that  are  usable  by  people  with 
vanous  types  of  d  sabiiities. 

(2)  The  proposed  Wan  for  training  and 
dissemination  provides  for — 

(i)  Advanced  traimng  in  rehabilitation 
research: 

(ii)  Training  rehabilitation  service 
personnel  and  other  appropnate 
individuals  to  improve  practitioner  skills 
based  on  new  knowledge  derived  from 
research; 

(lii)  Trammg  packages  that  make 
research  results  available  to  service 
providers,  researchers,  educators, 
disabled  mdividuats.  parents,  and 
others; 

(iv)  Technical  assistance  or 
consultation  that  is  responsive  to  the 
concerns  of  service  providers  and 
consumers;  and 

(v)  Dissemination  of  research  findings 
throujgh  publication  in  professional 
journals,  textbooks,  end  consumer  and 
other  pubbcations.  and  through  other 
appropnate  media  such  as  audiovisual 
matenals  and  telecommunications. 

[dl  Quality  of  Lbe  orgamzoUon  and 
nianagetnent.  (20  pants):  The  Secretary 
reviews  each  applicabon  to  determine 
the  degree  to  which — 

(11  The  staffing  plan  for  the  Center 
provides  evndence  that  the  project 
director,  research  director,  training 
director,  principal  investigators,  and 
other  personnel  have  appropriate 
training  and  expenence  in  disciplines 
required  to  conduct  the  proposed 
activities;  the  commitment  of  staff  time 
is  adequate  to  conduct  all  proposed 
activities;  and  the  Center,  as  part  of  its 
nondiscriminatory  emplojTnent 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  conaition. 

(2)  The  budgets  for  the  Center  and  for 
each  component  project  are  reasonable, 
adequate,  and  cost-effective  for  the 
proposed  activities; 

(3)  The  facilities,  equipment,  and  other 
resources  are  adequate  and  are 
appropriately  accessible  to  persons  with 
disabilities, 

(4)  The  plan  of  operators  is  adequate 
to  accomplish  the  Center's  objectives 
and  to  ensure  proper  and  efficient 
manangement  of  the  Centen 

(5}  The  proposed  relationships  with 
Federal,  State,  and  local  rehabilitation 
8er\'ice  p^o\^ders  and  consumer 
organizations  are  likely  to  ensure  that 
the  Center  program  is  relevant  and 
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applicable  to  the  needs  of  consumers 
and  semce  providers; 

(6)  The  past  performance  and 
accomplishments  of  the  applicant 
indicate  an  ability  to  complete 
successfully  the  proposed  scope  of 
work; 

(7)  The  application  demonstrales 
appropnate  commitment  and  support  by 
the  host  institution  and  opportunities  for 
interdisciplinary  activities  and 
coilabordtion  with  other  institutions  and 
organizations;  and 

(81  The  plan  for  evaluation  of  the 

Center  provides  for  an  annual 

assessment  of  the  outcomes  of  the 

research,  the  impact  of  the  training  and 

dissemination  activities  on  the  target 

populations,  and  the  extent  to  which  the 

overall  objectives  have  been 

accomplished. 

Title  of  Program:  Innovation  Grants 
Program 

CFDA  .\o :  M.U3C 

Purpose  This  program  is  designed  to 
provide  financial  support  to  projects 
that:  (a)  Test  new  concepts  and 
innovative  ideas;  (b)  demonstrate 
research  results  of  high  potential 
benefits;  [c]  purchase  and  evaluate 
prototype  aids  and  devices:  (d) 
develop  unique  rehabilitation  training 
curncuia;  (e)  conduct  feasibility, 
planning,  and  evaluation  studies  and 
conferences,  and  other  activities  to 
disseminate  specific  research  findings. 

Applicable  Regulations:  (a)  Program 
regulations  at  34  CFR  Parts  350  and 
358.  and  (b)  the  Education  Department 
General  Administrative  Regulations. 
34  CFR  Parts  74.  75.  77,  78,  and  80. 

Contact  Person:  National  Institute  on 
Disability  and  Rehabilitation 
Research.  400  Maryland  Avenue.  SW.. 
Washington.  DC  20002.  Telephone: 
[ZOZ]  732-1207;  deaf  and  hearing- 
impaired  indi\-iduala  may  call  (202) 
732-1198  for  TDD  services 

Program  Authority:  29  U.S.C.  762(bHl3J 

Supplementary  Information  and 
Requirements 

Eligible  Applicants  Public  and  private 
nonproHt  and  for-profit  agpncies  and 
organizations,  institutions  of  higher 
education,  and  Indian  tnbes  and  tribal 
organizations  are  eligible  to  apply  for 
awards  under  this  program. 
Selection  Criteria:  The  Secretary 
evaluates  apphcations  under  this 
program  according  to  the  following 
selection  cntena  in  34  CFR  358.31. 
(a]  Importance  of  the  prr^iffct  (50 
pants):  The  Secretar>'  reviews  each 
application  to  determine  to  what  degree 
the  proposed  activity  will  address  a 
significant  need  of  the  target  population 
and  will  meet  the  purpose  of  this  part. 


(b)  Project  design  or  methodology  (25 
points).  The  Secretary  reviews  each 
application  to  determine  to  what  degree 
the  underlying  hypothesis  or  conceptual 
model  is  sound,  the  project  design  is 
likely  to  achieve  the  desired  obiectives. 
and  the  evaluation  plan  is  appropriate. 

(c)  Plan  of  operation  (25  points).  The 
Secretary  reviews  each  apphcation  to 
determine  the  extent  to  which  the 
quahfications  and  background  of  the 
key  personnel,  the  management  and 
financial  plan,  and  the  capability  and 
resources  of  the  applicant  orgamzation 
demonstrate  that  the  applicant  wiU  be 
able  to  carry  out  the  proposed  project. 
Title  of  Program:  Research  Fellowships 
CFDA  No.:  84.133F 

Purpose:  The  purpose  of  this  program  is 
to  build  research  capacity  by 
providing  support  to  highly  qualified 
individuals  to  perform  research  on  the 
rehabilitation  of  disabled  persons. 

Applicable  Regulations:  The  regulations 
in  34  CFR  Parts  350  and  3.56  are 
applicable  to  this  program. 

Contact  Person:  Joseph  Fenton,  National 
Institute  on  Disability  and 
Rehabihtalion  Research.  400 
Maryland  Avenue  SW,.  Washington. 
DC  20202.  Telephone:  (202)  732-1143; 
deaf  and  hearing-impaired  individuals 
may  call  (202)  732-1198  for  TDD 
services. 

Program  Authority:  29  U.S.C.  761a(d) 

Supplementary  Information  and 
Requirements 

Eligible  Applicants:  Only  individuals 
are  eligible  lo  apply  for  research 
fellowships  under  this  program. 

Selection  Criteria:  The  Secretary 
evaluates  applications  for  fellowships 
according  to  the  following  criteria  in 
34  CFR  356-30 

(a)  Quality  and  level  of  formal 
education,  previous  work  experience, 
and  recommendations  of  present  or 
former  supervisors  or  colleagues  that 
include  an  indication  of  the  applicant's 
abihty  lo  work  creatively  in  scientific 
research;  and  t  - 

(b)  The  quahty  of  a  research  proposal 
of  no  more  than  12  pages  containing  the 
following  information: 

(1)  The  Importance  of  the  problem  to 
be  investigated  to  the  purpose  of  the  Act 
and  the  mission  of  NIDRR 

(2)  The  research  hypotheses  or  related 
objectives  and  the  methodology  and 
design  to  be  followed. 

(31  Assurance  of  the  avaiJability  of 
any  necessary  data  resources, 
equipment,  or  institutional  support, 
including  technical  consultation  and 
support  where  appropriate,  required  to 
carry  out  the  proposed  activity. 
Title  of  Program:  Field-Initialed 

Research  Projecia 


CFDANo.:M\33G 

Purpose:  This  program  is  designed — (a) 

To  encourage  eligible  parties  to 
origmate  valuable  ideas  for  research 
and  demonstration,  development,  or 
knowledge  dissemination  projecta  to 
improve  the  lives  of  individuals  with 
disabilities,  and  (b)  to  support 
research  and  demonstration, 
development,  or  knowledge 
dissemination  projects  as  described  in 
program  regulations  that  address 
important  activities  not  supported  by 
Institute-funded  researr.h  or  that 
complement  that  research  in  a 
promising  way. 

Applicable  Regulations:  (a)  The 

regulations  governing  this  program  in 
34  CFR  Parts  350  and  357;  (b)  the 
Education  Department  General 
Administrative  Regulations.  34  CFR 
Parts  74,  75.  77.  78,  and  80. 

Contact.  National  Institute  on  Disability 
and  Rehabilitation  Research.  400 
Maryland  Avenue  SW..  Washingtoa 
DC  20002.  Telephone:  (2(12)  732-1207: 
deaf  and  hearing  impaired  individuals 
may  call  (202)  732-1198  for  TDD 
services. 

Program  Authority:  29  U.S.C  762. 

Supplementary  Information  and 
Requirements 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program 
are  public  and  pnvate  for-profit  or 
nonprofit  agencies  and  organizations, 
including  institutions  of  higher 
education  and  Indian  tribes  or  tnbal 
organizations 

Selection  Criteria:  The  Secretary  uses 
the  following  criteria  In  34  CFR  357.32 
to  evaluate  an  application  under  this 
program- 
la)  Importance  of  the  problem.  (20 

points)  The  Secretary  reviews  each 

application  to  determine  the  extent  lo 

which — 

(1)  The  proposed  projecl  addresses  a 
problem  that  is  significant  to  persons 
v^ih  disabilities  or  to  those  who  provide 
Bervices  to  them;  and 

(2)  The  proposed  project  is  Ukely  to 
produce  new  and  useful  knowledge. 
techniques,  or  devices  that  will  develop 
or  disseminate  solutions  to  problems 
confronting  persons  with  disabilities. 

(b)  Design  of  the  project.  (45  points) 

(1)  The  Secretary  reviews  each 
application  for  a  research  and 
demonstration  project  to  determine  the 
extent  to  which — 

(i)  The  review  of  the  literature  is 
appropriate  and  indicates  familiarity 
with  the  relevant  current  research; 

(ii)  The  research  hypotheses  are 
theoretically  sound  and  based  on 
current  knowledge: 
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(ill)  Tht  sample  populations  are 
adequate  and  appropnately  selected; 

(iv)  The  data  collection  instruments 
and  methods  are  appropriate  and  likely 
to  be  successful; 

(v)  The  data  analysis  measures  are 
appropriate,  and 

(vi)  The  application  discusses  the 
anticipated  research  results  and 
demonstrates  how  those  results  would 
satisfy  the  original  hypotheses. 

(2)  The  Secretarj-  reviews  each 
application  for  a  knowledge 
dissemination  project  to  determine  the 
extent  lo  which — 

(i)  The  need  for  the  information  has 
been  demonstrated: 

(ii)  The  target  populations  are 
appropriately  specified; 

(ui)  The  dissemination  methods  are 
appropriate  to  the  target  populations; 

(iv)  The  materials  for  dissemination 
are  prepared  in  media  accessible  to  the 
target  population; 

(v)  There  are  adequate  means  of 
documenting  and  evaluating  the 
effectiveness  of  the  dissemination 
activity. 

(3)  The  Secretary  reviews  each 
apphcation  for  a  development  project  to 
determine  the  extent  to  which— 

(i)  The  proposed  project  will  use  the 
most  effective  and  appropriate 
technology  available  in  developing  the 
new  device  or  technique: 

(ii)  The  proposed  development  is 
based  on  a  sound  conceptual  model  that 
demonstrales  an  awareness  of  the  state- 
of-the-art  in  technology; 

(ill)  Devices  or  techniques  will  be 
developed  and  tested  in  an  appropriate 
environment: 

(iv)  The  applicant  considers  the  cost- 
effectiveness  and  usefulness  of  the 
device  or  technique  to  be  developed  for 
persons  with  disabilities:  and 

(v)  The  applicant  discusses  the 
potential  for  commercial  or  private 
manufacture,  marketing,  and 
distribution  of  the  product. 

(c)  Personnel.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which— 

(1)  The  key  personnel  have  adequate 
training  and  experience  In  the  required 
discipline  to  conduct  the  proposed 
activities: 

(2)  The  allotment  of  staff  time  is 
adequate  to  accompHsh  the  proposed 
activities;  and 

|3)  The  applicant  ensures  that 
personnel  are  selected  for  employment 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
conditions. 

(d)  Management  and  Evaluation.  (15 
points)  The  Secretary  reviews  each 
application  lo  determine  the  extent  to 
which^ 


(1)  TTie  resources  of  the  applicant  are 
adequate,  appropnate.  and  accessible  to 
individuals  with  disabilities; 

(2)  The  proposed  budget  is  adequate 
and  appropriate  for  the  activities  lo  be 
carried  out; 

(3)  There  is  a  plan,  appropriate  to  the 
type  of  field  initiated  project,  to 
evaluate  the  efTectivene&s  of  the  project 
in  accomplishing  its  goals  and 
objectives; 

(4)  The  applicant  provides  a  plan  of 
operations,  appropriate  to  the  type  of 
field-initiated  project,  indicating  that  it 
will  achieve  the  project  objectives  in  a 
timely  and  effective  manner;  and 

(5)  Appropriate  collaboration  with 
other  agencies  is  assured. 

Title  of  Program:  Career  Development 
and  Research  Training  Grants 
Program 

CFDA  M?..  84.133P 

Purpose:  The  purpose  of  this  program  is 
to  expand  capability  in  the  field  of 
rehabilitation  research  by  supporting 
projects  that  provide  advanced 
training  in  rehabilitation  research. 
These  projects  provide  research 
training  and  experience  at  an 
advanced  level  to  individuals  with 
doctorates  or  similar  advanced 
degrees  who  have  clinical  or  other 
relevant  experience,  including 
experience  in  management  or  basic 
science  research,  in  fields  pertinent  to 
rehabilitation  in  ordter  lo  qualify  those 
individuals  to  conduct  independent 
research  on  problems  related  to 
disability  and  rehabilitation. 

Applicable  Regulations:  (a)  Regulations 
governing  this  program  in  34  CFR 
Parts  330  and  360.  and  (b)  the 
Education  Department  General 
Administrative  Regulabons  in  34  CFR 
Parts  74.  75,  77.  and  78. 

Contact  Person:  Inez  Storck.  National 
Institute  on  Disability  and 
Rehabilitation  Research,  400 
Maryland  Avenue  SW..  Washington. 
DC  20202-2646.  Telephone:  (202)  732- 
1202:  deaf  and  hearing-impaired 
individuals  may  c-all  (202)  732-1198  for 
TDD  5er\ices 

Pmgrum  Authority:  29  US.C-  761(a)(k). 

Supplementary  Information  and. 

Requirements 

Eligible  Applicants:  Institutions  of 
higher  education  are  eligible  to 
receive  assistance  under  this  program. 

Selection  Criteria:  The  Secretary  uses 
the  following  cnleria  in  34  CFR  360.31 
to  evaluate  applications  under  this 
program, 
(a)  Importance  and  potential 

contribution.  (20  points)  The  Secretary 

reviews  each  application  to  determine  to 

what  degree — 


(1 )  The  applicant  is  responsive  lo  any 
pnority  established  under  J360,32: 

(2)  The  applicant  proposes  to  provide 
training  in  a  rehabilitation  discipbne  or 
area  of  study  in  which  there  is  a 
shortage  of  qualified  researchers,  or  to 
provide  training  to  a  trainee  population 
in  which  there  is  a  need  for  more 
qualified  researchers,  such  as  clinicians 
in  rural  areas,  or  clinicians  who  are 
directly  experienced  with  underserved 
populations;  and 

(3)  The  applicant  is  likely  to  make  a 
significant  increase  in  the  number  of 
trained  rehabilitation  researchers. 

(b)  Quality  of  proposed  training 
program.  (40  points)  The  Secretary 
reviews  each  application  to  determine  lo 
what  degree — 

(1)  The  applicant's  proposed 
recruitment  program  is  Ukely  to  be 
effective  in  recruiting  highly  qualified 
trainees: 

(2)  The  proposed  didactic  and 
classroom  training  programs  emphasize 
scientific  methodology,  are 
multidiscipUnary.  comprehensive,  and 
appropriate  to  the  level  of  the  trainees. 
and  are  likely  to  produce  qualified 
independent  researchers; 

(3)  The  quality  and  extent  of  the 
academic  mentorship,  guidance,  and 
supervision  to  be  provided  to  each 
individual  trainee  are  of  a  high  level  and 
are  likely  to  produce  highly  qualified 
researchers; 

(4)  The  type,  extent,  and  quality  of  the 
proposed  clinical  and  laboratory 
research  experience,  including  the 
opportunity  to  participate  in  research  on 
meaningful  topics  at  an  advanced  level, 
are  likely  to  develop  individuals  with 
the  capacity  to  perform  independent 
research;  and 

(5)  The  opportunities  for  collegial  and 
collaborative  activities,  exposure  to 
outstanding  scientists  m  the  field,  and 
opportunities  lo  participate  in  the 
preparation  of  scholarly  or  scientific 
publications  and  presentations  are 
extensive  and  appropriate. 

(c)  Personnel  and  resources 
committed  to  the  project.  (30  points)  The 
Secretary  evaluates  each  application  to 
determine  to  what  degree — 

(1)  The  activities  of  the  project  will  be 
implemented  by  sufficient  and  qualified 
staff  who  are  outstanding  scientists  in 
the  field: 

(2)  The  project  director  and  other  key 
staff  are  experienced  in  the  delivery  of 
advanced  research  training  as  well  as 
knowledgeable  about  the  methodology 
and  literature  of  pertinent  subject  areas: 

(3)  All  required  disciplines  are 
effectively  included,  and 

(4)  The  applicant  possesses  the 
appropriate  facibties.  laboratories,  and 
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access  to  cJinical  populatioiu  and 
organizations  representing  persons  with 
disabilities  to  support  the  conduct  of 
advanced  clinical  rehabilitation 
research. 

fdj  ManogGment  and  operating  plans. 
(10  points)  The  Secretary  evaluates  each 
application  to  determine  to  what 
deip^e — 

(1)  There  18  an  effective  plan  of 
operation  that  ensures  proper  and 
efficient  administration  of  the  project; 

(2)  There  is  an  effective  plan  for 
collaboration  with  other  institutions  of 
hijiher  education  and  organizations 
whose  participation  is  necessary  to 
ensure  effective  classroom  and  clinical 
research  traininti; 

(3)  The  apphcant.  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  without  regard  to  race, 
color,  national  ongm.  gender,  age.  or 
handicapping  condition; 

[A]  The  apphcant  has  provided  an 
adequate  plan  for  the  use  of  facilities 
resources,  supplies,  and  equipment: 

(5)  The  budget  for  the  project  is 
reasonable  and  adequate  to  support  (he 
proposed  activities;  and 

(6)  The  applicant  provides  an 
appropriate  plan  for  the  evaluation  of  all 
phases  of  the  project. 

Section  III — Instructioos  for  Transmittal 
of  Applications 

Applicants  are  advised  to  reproduce 
and  complete  the  application  forms  in 
Section  rV.  Appbcants  are  required  to 
submit  an  original  and  two  copies  of 
each  application  as  provided  m  this 
Section- 

Application  Delivered  by  Mail 

An  application  sent  by  mail  must  be 

addressed  to  the  U.S.  Department  of 

Education,  400  Maryland  Avenue  SW.. 

Application  Control  Center,  Attention; 

[Appropnate  CFDA  No.).  Washington. 

DC  20202. 
An  applicant  must  show  proof  of 

mailing  consisting  of  one  of  the 

foijQwmg: 

(1)  A  legibly  dated  US.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  US.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretar>'  of 
Education.  If  an  application  is  sent 
through  the  U  S.  Postal  Service,  the 
Secretary  does  not  accept  either  of  the 
following  as  proof  of  mailing-  (1 )  A 
private  meter  postmark,  or  (2)  a  mail 
receipt  that  is  not  dated  by  the  U.S. 
Postal  Service. 


An  applicant  should  note  that  the  U.S. 
Postal  Service  docs  not  uniformly 
provide  a  dated  postmark-  Before  relying 
on  ibis  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Each  late  applicant  will  be  notified  that 
I's  application  will  not  he  considertd. 

Applications  Oe/iver&d  by  Hand 

An  application  that  is  hand-delivered 
must  be  taken  to  the  US  Department  of 
Education.  Application  Control  Center. 
Room  3W3.  Regional  Office  Building  S3, 
7th  and  D  Streets  SW  .  Washington.  DC. 

The  Application  Control  Center  will 
accept  hand-dehvered  applications 
between  the  hours  of  8:00  am.  and  4. .30 
p.m.  (Washington.  DC  time)  daily, 
except  Saturdays.  Sundays  and  Federal 
holidays. 

An  apphcation  that  is  hand-delivered 
will  not  be  accepted  after  4.30  p.m.  on 
the  closing  dale. 

Authority:  29  U.SC  7flO-7ei 
C^ti'diug  of  Federal  Domestic  AssMtance  No» 
fWlMB  B4.133CB4i33F.  a4  133G.  and 
H4  1 J3P.  Naiutnal  Institute  on  Disability  and 
Rehabilitation  ReiearchJ 
Dated:  August  30. 1tM& 
Pathda  McCUl  Smilh. 

Deputy  Assistant  Secretary.  Office  of  Special 
KJucutton  and  RehabditativeServtceB. 

Frequent  Questions 

NTDRR  staff  are  frequently  asked  to 
clarify  or  expand  on  information  that  is 
included  in  the  application  mdteridls 
and  the  notices  published  in  the  Federal 
Register.  In  order  to  simplify  this 
process  for  potential  applicants  and 
»taff  alike,  the  Institute  discusses  on  the 
following  pages  some  of  the  is.sue8  that 
these  application  materials  frequently 
engender, 

These  questions  are  representative  of 
those  that  are  frequently  raised,  even 
though  in  many  cases  they  are  answered 
in  the  notices  or  application 
instructions.  However,  it  appears  thai 
some  of  these  issues  are  not  explained 
sufficiently  m  the  published  notices,  and 
that  the  requirements  applying  to  the 
number  of  new  and  different  NIDRR 
programs  are  confusing 

These  questions  and  answers  are 
meant  to  be  informative,  and  are  not 
regulatory  requirements  In  and  of 
Lhcmselves- 

;  Can  I  Get  An  Extension  of  the  Due 

Date? 

No!  On  rare  occasions  the  Department 
of  Education  may  extend  a  closing  date 
for  all  applicants.  If  that  occurs,  a  notice 
of  the  revised  due  date  is  pubhshed  in 
the  Federal  Register.  Mowever.  there  are 


no  extensions  or  exceptions  to  the  due 
date  made  for  individual  applicants. 

Further  information  about  mailing  in 
included  In  Section  IV  of  this 
Consolidated  Application  Package. 

2.  What  Should  Be  Included  in  the 
Application? 

llie  applicant  should  include  the 
materials  specified  m  Section  tV  of  this 
Consolidated  Application  Package 
Specifically,  the  application  should 
mdude  a  project  narrative,  vitae  of  key 
personnel,  and  a  budget,  as  well  as  the 
Assurances  forms  included  in  this 
package-  Vitae  of  staff  or  consultants 
should  include  the  individual  s  tide  and 
role  in  the  proposed  project,  and  other 
mfonnation  that  is  specifically  pertment 
to  this  proposed  project.  The  budgets  for 
both  the  first  year  and  subsequent 
project  yean  should  be  included 

If  collaboration  with  another 
orx;anization  is  involved  in  the  proposed 
activity,  the  application  should  include 
asAurances  of  participation  by  the  other 
parties,  including  written  agreements  or 
assurances  of  cooperation. 

It  is  not  useful  to  include  general 
letters  of  support  or  endorsement  in  the 
application. 

If  the  applicant  proposes  to  use 
unique  tests  or  other  measurement 
instruments  that  are  nf>t  widely  known 
in  the  field,  it  would  be  helpful  to 
include  the  tnstnimeni  in  the 
apphcation. 

Many  applications  contain 
voluminous  appendices  that  are  helpful 
and  in  many  cases  cannot  even  be 
mailed  to  the  reviewers.  It  is  generally 
not  helpful  to  include  such  things  as 
brochures,  general  capability  statements 
of  collaborating  organizations,  maps. 
copies  of  publications,  or  descriptions  of 
other  projects  completed  by  the 
applicant. 

3  What  Format  ShouJd  Be  Used  for  the 
Application? 

N'lDRR  generally  advises  applicants 
that  they  may  organize  the  application 
to  follow  the  selection  criteria  that  will 
be  used.  The  specific  review  criteria 
vary  according  to  the  specific  program, 
and  are  contained  in  this  Consolidated 
Application  Package. 

4.  May  I  Submit  Applications  to  More 
Than  One  Program  Competition  in 
NIDRR  or  More  Than  One  Application 
to  a  Program? 

Yes.  you  may  submit  applications  lo 
any  program  for  which  they  are 
responsive  to  the  program  requirements. 
You  may  submit  the  same  appIicatioD  to 
as  many  competitions  as  you  believe 
appropriate.  You  may  also  submit  more 
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than  one  application  in  any  given 
competition. 

J.  What  is  the  Allowable  Indirect  Cost 
Rate? 

The  limits  on  indirect  costs  vary 
according  to  the  program  and  the  \ype  of 
application. 

Applications  for  Rehabilitation 
Research  and  Training  Centers  should 
limit  indirect  cost  rates  to  fifteen  percent 
of  the  grant  award,  as  noted  in  the 
program  regulations  and  statute. 

Applications  in  other  programs  that 
are  for  training  activities  should  limit 
indirect  charges  to  the  lesser  of  the 
actual  indirect  costs  or  eight  percent  of 
the  total  direct  costs  of  the  program,  as 
noted  in  the  Education  Department 
General  Administrative  Regulations 
(FJXiAR). 

All  other  applicants  should  limit 
indirect  charges  to  the  organization's 
approved  rate  If  the  organization  does 
not  have  an  approved  rate,  the 
apphcation  should  include  an  estimated 
actual  rate. 

6.  Con  Profitmaking  Businesses  Apply 
for  Grants? 

Yes.  However,  for  profit  organizations 
will  not  be  able  to  collect  a  fee  or  profit 
on  the  grant  and  in  some  programs  will 
be  required  to  share  in  the  costs  of  the 
project. 

7.  Can  Individuals  Apply  for  Grants? 

No.  Only  organizations  are  eligible  to 
apply  for  grants  under  NIDRR  programs. 

a.  Can  Universities  Apply  Under  the 
Fellowship  Program? 

No.  Only  individuals  are  eligible  to 

apply  for  fellowships  under  the 
regulations  governing  thai  program. 

9.  Is  there  a  Cost-Sharing  or  Matching 

Requirement? 

Cost-sharing  is  required  in  the 
Research  and  Demonstration  Projects 
program,  with  certain  exceptions  noted 
in  the  law.  the  Knowledge 
Dissemination  and  Utilization  program, 
the  Fieldlnitiated  Research  program, 
and  the  Career  Development  and 
Research  Training  program. 

There  are  no  cost-sharing 
requirements  for  the  Iimovation  Grants 
or  the  Research  Fellowship  programs. 

For  the  Rehabilitation  Research  and 
Training  Centers  and  the  Rehabilitation 
Engineering  Centers,  the  Secretary  has 
the  option  to  require  matching.  It  is 
generally  the  practice  of  the  agency  to 
require  cost  sharing  under  these 
programs. 

There  is  no  set  rate  for  cost-shanng 
The  cost-shanng  is  negotiated  at  the 


time  an  award  is  made  and  is  not  part  of 
the  evaluation  of  the  application. 

10.  What  Are  the  Priorities  in  the  Field- 
Initiated  or  Innovation  Grants 
Programs? 

There  are  no  pnonties  in  either  the 
Field-lnitialed  Research  or  Innovation 
Grants  programs.  Applicants  are  free  to 
submit  apphcations  m  areas  of  interest 
to  the  invesiigiitor  as  long  as  they  are 
related  to  the  purposes  of  the  program 
as  described  m  the  regulations. 

IJ.  Can  NIDRR  Staff  Advise  Me 
Whether  My  Profect  Is  of  Interest  to 
NIDRR  or  Likely  To  Be  Funded? 

No.  NIDRR  staff  can  advise  you  of  the 
requirements  of  the  program  in  which 
you  propose  to  submit  your  application 
However,  staff  cannot  advise  you  of 
whether  your  subject  area  is  likely  to 
receive  approval  in  the  investigator- 
initiated  competitions. 

12.  How  Do  I  Assure  That  My 
Application  Will  Be  Referred  ta  the 
Most  Appropriate  Panel  for  Review? 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competitions  by  clearly  including  the 
competition  title  and  CFDA  number, 
including  alphabetical  code,  on  the 
Standard  Form  424, 

Applicants  should  assist  NIDRR  in 
ensuring  that  their  Fie  Id- Initiated  and 
Innovation  Grant  apphcations  are 
referred  to  the  most  appropriate  panels 
by  emphasizing  the  focus  of  the 
proposed  activity  m  the  abstract  of  the 
project  on  the  Standard  Form  424.  It 
would  be  helpful  if  the  applicant  would 
not  use  acron^Tns  m  the  title  and 
abstract,  unless  those  acron.vms  are  in 
common  usage  nationally. 

23.  How  Soon  After  Submitting  My 
Application  Can  I  Find  Out  if  it  Will  Be 
Funded? 

The  time  from  closing  date  to  grant 
award  date  vanes  from  program  to 
program  and  for  other  reasons. 
Generally  speaking.  NIDRR  endeavors 
to  have  awards  made  withm  five  to  six 
months  of  the  closing  date.  Unsuccessful 
appbcants  generally  will  be  notified 
within  that  time  frame  as  well.  For  the 
purpose  of  estimating  a  project  stari 
date,  the  applicant  should  estimate 
approximately  six  months  from  the 
closing  date,  but  no  later  than  the 
following  September  30. 

U.  Can  I  Call  NIDRR  To  Find  Out  if  My 
Apphcation  Is  Being  Funded? 

No!  W'hen  MDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  il  will  notify  applicants  by 
letter.  The  results  of  the  peer  review 


cannot  be  released  except  through  this 
formal  notification. 

15.  If  My  Application  Is  Successful.  Can 
I  Assume  1  Will  Gel  the  Requested 
Budget  Amount  in  Subsequent  Years? 

No  Those  budget  projections  are 
necessary  and  helpful  for  planmng 
purposes.  However,  a  complete  budget 
and  budget  justification  must  be 
submitted  for  each  year  of  the  project 
and  there  will  be  negotiations  on  the 
budget  each  year. 

16.  Will  All  Approved  Applications  Be 

Funded? 

No.  It  often  happens  that  the  peer 
review  panels  approve  for  funding  more 
applications  than  NIDRR  can  fund 
within  available  resources.  Applicants 
who  are  approved  but  not  funded  are 
encouraged  to  consider  submitting 
similar  applications  m  future 
competitions. 

Section  rV  AppUcatioo  Instructions  and 
Forms 

This  application  is  divided  into  three 
parts.  These  parts  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized.  The 
parts  are  as  follows: 

Part  I;  Federal  Assistance  Face  Sheet 

[Form  SF  424)  and  instructions 
Part  11:  Budget  Information 
Part  III:  Apphcadon  Narrative 

No  grants  may  be  awarded  unless  a 
completed  application  form  has  been 
received.  (20  U  S,C  1021,  1041;  54  CFR 
Part  778) 

Submit  the  onginal  and  two  copies  to; 

Mailing  Address:  U  S.  Department  of 
Education.  Application  Control 
Center.  Attention:  (CFDA  =     ).  400 
Maryland  Avenue,  SW  .  Washington 
DC  20202 

Hand  Delivery:  U.S,  Department  of 
Education,  Apphcation  Control 
Center,  Attention;  (CFDA  s?     ).  Room 
3633.  Regional  Office  Building  »3.  7ih 
&  D  Streets,  SW..  Washington.  DC 
20202 

Instructions  for  Application  far  Federal 
Assistance  (Nonconstruction  Programs} 

Introduction 

The  instructions  which  follow  should 
be  followed  by  all  appbcants  in 
completing  apphcations  for  all  MDRR 
research  and  demonstration  grants 

SF  424  and  Parts  II.  III.  IVa.  and  V  are  to 
be  used  for  new  applications. 

SF  424  and  Parts  II.  Ul  I\'b.  and  V  are  to 
be  used  for  the  usual  noncompetmg 
continuation  requests. 
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Submit  the  original  and  two  copies  of 
the  form.  If  an  item  cannot  be  answered 
or  does  not  appear  to  be  related  or 
relevant  to  the  assistance  required. 
write  "NA*  for  not  applicable. 

Submission  of  Applicationa 

[1)  Continuation  Grants — Applicants 
for  continuabon  grants  must  submit 
these  forma  not  later  than  90  days  pDor 
to  the  budget  period  end  date 

(2)  New  Projects — Applicants  for 
grants  to  support  new  projects  should 
refer  to  program  announcements  for 
information  regarding  deadline  dates  for 
submission  of  forms. 

SuppIenjentaJ  Instructions  for 
Completion  of  Part  I  (SF  424) 

Part  I  of  this  application  consists  of 
the  standard  face  page  for  Federal 
applicatioTW.  the  standard  instructions 
for  the  face  page,  and  these 
supplemental  instructions. 

Applicant  shall  complete  all  items.  If 
an  item  is  not  applicable,  wnte  "NA."  If 
additional  space  is  needed,  insert  an 
asterisk  (•)  and  use  the  remarks  section. 

Item 

1.  Preprinted. 

3a-b.  Not  applicable. 

4a-4h.  If  the  payee  will  be  other  than 
the  applicant  enter  in  the  remarks 
section  "payee."  the  payee's  name, 
department  or  division,  complete 
address  and  employer  identification 
number  or  ED  entity  number. 

If  an  individual's  name  and/or  title  is 
desired  on  the  payment  inatniment  the 
name  and/or  title  of  the  designated 
individual  must  be  specified. 

6a.  Preprinted. 

6b.  Enter  specitic  program  identifier 
for  example.  Research  and  Training 
Center,  Rehabilitation  Engineenng 
Center.  Research  and  Demonstration,  or 
Utilization  and  Dissemination. 

It.  Preprinted. 

19.  Preprinted. 

Suppiementai  Instructions  for 
Completion  of  Part  I  J 

Item  1 — On  the  same  page  show  the 
Catalog  of  Federal  Domestic  Assistance 
number,  the  program  number,  the  type  of 
assistance,  the  status,  the  amount  of 
each  project  where  there  is  related 
previous,  pending,  or  anticipated 
assistance  from  another  source. 

Supp/emental  Instructions  for 
Completion  of  Part  III 

This  form  is  designed  so  that 
application  can  be  made  for  funds  to 
support  one  or  more  functions  or 
activities.  Generally.  NIDRR  funded 
programs  do  not  require  a  breakdown 


by  function  or  activity.  Therefore,  only 
Line  1  need  be  completed. 

Since  NIDRR  programs  Hward  funds 
(0  support  activities  for  budjjiet  periods 
which  are  «eneraily  12  months  in 
duration.  Section  A.  B.  C.  and  D  must 
provide  budget  information  for  the 
requested  budget  penod.  Section  E 
should  present  the  need  for  Federal 
a.ssistance  m  subsequent  budget 
penods. 

Applicants  for  research  grants  are  not 
required  to  complete  information  items 
related  to  non-Federal  share  Rather, 
research  coat  sharing  shall  be  negotiated 
separately  with  the  funding  office. 

Section  A-Budget  Summary 

Lines  1-4 

Col.  (a):  Applicants  may.  at  their 
discretion,  present  budget  information 
for  Section  A  (and  Section  B)  m  terms  of 
major  ftmctions  or  activities.  For 
example,  common  categories  might  be 
research  and  demonstration. 
dissemination,  evaluation,  or  training. 

Applicants  who  choose  not  to  present 
budget  information  in  terms  of  major 
functions  and/or  activities  should  enter 
Rehab.  R&D  on  Line  1,  Column  fa)  and 
note  N/A  on  Lines  2-4. 

Col.  (bj:  Prepnnted. 

Col.  fcj-{gj:  For  new  applications. 
leave  Columns  (c)  and  (d)  blank.  For 
each  line  entry,  enter  in  Columns  (e).  {0. 
and  (g)  the  appropnate  amounts  needed 
to  support  the  project  for  the  first  budget 
penod.  Applicants  for  research  grants 
should  make  no  entries  in  Column  (0. 

For  continuation  applications,  enter  in 
Columns  (c)  and  (d)  the  estimated 
amounts  for  fund*  which  will  remain 
unobligated  at  the  end  of  the  current 
budget  period  Enter  in  Columns  (e).  (f). 
and  Ig]  the  appropriate  amounts  needed 
to  support  the  project  for  the  new  budget 
penod.  (Applicants  for  research  grants 
should  make  no  entnes  in  Column  (d)  or 
10-  Column  (g)  should  equal  the  total  of 
Column  ie]  and  Column  I0  ) 

For  changes  to  existing  ^^rants.  leave 
Columns  (c)  and  (d]  blank  and  enter  in 
Columns  |e)  and  \T\  the  amount  of 
increase  or  decrease  of  Federal  and  non- 
Federal  funds,  as  appropnate.  Enter  in 
Column  g  the  new  total  budgeted 
amount  fFederal  and  non-Federal) 
which  includes  the  previously 
authorized  total  budgeted  amounts  for 
the  current  budget  penod  plus  or  minus, 
as  appropriate,  the  amounts  shown  m 
Columns  fe)  and  (0-  The  amount(s)  in 
Column  (g)  should  not  equal  the  sum  of 
the  amounts  in  Column  (ef  andff). 
Applicants  for  research  grants  should 
make  no  entries  in  Column  (dj  or  (f)- 


Line  5 

Enter  the  totals  for  all  columns 

completed. 

Section  B — Budget  Categories 
Columns  1-5 

In  the  Column  headings  (1)  through 
(4).  enter  the  same  title  of  the  grant 
programs  shown  on  Lines  1  through  4, 
Column  (a).  Section  A.  For  each  grant 
program  or  activity  entered  in  Columns 
(1)  through  14).  enter  the  total 
requirements  for  Federal  funds  by  object 
class  calegones  and  enter  total  in 
Column  5. 

Allowability  of  costs  are  governed  by 
applicable  cost  principles  set  forth  m 
Subpart  Q  of  34  CFR  Part  74. 

Line  6a:  Enter  the  total  costs  of 
salaries  and  wages  of  applicant/grantee 
staff.  Do  not  Include  costs  of 
consultants.  (See  Section  F.  Une  21.  for 
additional  requirements  ) 

Une  6b:  Enter  the  total  costs  of  fringe 
benefits  unless  treated  as  part  of  an 
approved  mdirect  cost  rate. 

Une  6c:  Enter  total  costa  of  out-af- 
town  travel  for  employees  of  the  project. 
Do  not  enter  costs  for  consultant's  travel 
or  local  transportation.  (See  Line  6h  and 
Section  F.  Line  31.  for  additional 
instruction  a.) 

Une  6d:  Enter  the  total  costs  of  all 
non-expendable  personal  property  to  be 
acquired  by  the  project.  "Non- 
expendable personal  property"  means 
tangible  personal  property  having  a 
useful  life  of  more  than  one  year  and  an 
acquisition  cost  of  $300  or  more  per  unit. 
An  applicant  may  use  its  own  definition 
of  non-expendable  personal  property, 
provided  that  such  a  definition  would  be 
at  least  include  all  tangible  personal 
property  as  defined  in  the  preceding 
sentence.  {See  Section  F.  Une  21.  for 
additional  requirements.) 

Une  tie:  Enter  the  total  costs  of  all 
tangible  personal  property  (supplies) 
other  than  that  included  on  Line  6d. 
Une  6f-  Fjiter  the  total  costs  of  all 
contracts,  including  (1)  procurement 
conti-acts  (except  those  which  belong  on 
other  lines,  such  as  equipment,  supplies, 
etc.).  and  (2)  conti-acts  with  secondary 
recipient  organizations.  Also  include 
any  contracts  with  organizations  for  the 
provisions  of  technical  assistance  Do 
not  include  payments  to  individuals  on 
this  line.  Attach  a  list  of  contractors, 
indicating  the  name  of  the  orgiinization. 
the  purpose  of  the  contract  and  the 
estimated  dollar  amount  of  award. 
[Note-  Whenever  the  applicant/grantee 
intends  to  delegate  part  or  all  of  the 
program  to  another  agency,  the 
applicant/grantee  must  submit  Sections 
A  and  B  of  Part  III.  Budget  Section. 
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completed  for  each  delegate  agency  by 
agency  title,  along  with  the  required 
supporting  information  referenced  in  the 
applicable  instructions.  The  total  costs 
of  all  such  agencies  will  be  part  of  the 
amount  shown  on  Line  6(f).) 

Une  6g:  Enter  the  costs  of  renovation 
or  repair.  New  construction  is 
unallowable. 

Une  eh:  Enter  the  total  of  all  other 
costs.  Such  costs,  where  applicable,  may 
include,  but  are  not  limited  to, 
insurance,  fees  and  travel  paid  directly 
to  individual  consultants,  local 
transportation  fall  travel  which  does  not 
require  per  diem  is  considered  local 
travel),  space  and  equipment  rentals, 
printing  and  publication,  computer  use. 
training  costs,  including  tuition  and 
stipends,  training  service  costs. 
including  wage  payments  to  individuals 
and  supportive  service  payments,  and 
staff  development  costs. 

Une  6i  Show  the  totals  of  Lines  6(a) 
through  6(h), 

Une  dj:  Enter  the  total  amount  of 
indicated  costs.  If  no  indirect  costs  ore 
requested,  enter  "none."  This  line 
should  be  used  only  when  the  applicant 
(except  local  governments)  has  an 
indirect  cost  rale  approved  by  the 
Department  of  Education.  Local 
governments  shall  enter  the  amount  of 
indirect  costs  determined  in  accordance 
with  ED  requirements. 

Une  6k:  Enter  the  total  amounts  of 
Lines  6(i)  and  6(j).  For  all  new  and 
continuation  applications  and  total 
amount  shown  in  Column  (5).  Line  6(k), 
should  be  the  same  as  the  amount 
shown  in  Section  A,  Column  (e).  Line  5. 

For  all  changes,  the  total  of  the 
amount  shown  in  Columns  jl)  through 
(4)  should  equal  the  amount  shown  in 
Section  A,  Une  5(e).  The  amount  shown 
in  Column  (5)  should  include  the 
cumulative  total  of  the  previously 
approved  Federal  share  for  the  current 
budget  period  plus  or  minus,  as 
appropriate,  the  increase  or  decrease  of 
Federal  funds. 


Une  7:  Enter  the  eaiimated  amount  of 
income,  if  any,  expected  to  be  generated 
from  this  project.  Do  not  add  or  subtract 
this  amount  from  the  total  project 
amount.  Show,  in  the  program  narrative 
Btalement.  tlie  nature  and  source  of 
Income. 

Section  C — Non-Federal  Resources 

Une  8:  Enter  amounts  of  non-Federal 
resources  that  will  be  used  to  support 
the  project.  (Applicants  for  research 
grants  should  not  complete  this  Section 
but  will  negotiate  appropriate  cost 
sharing  arrangements  with  the  funding 
office.)  Provide  a  brief  explanation,  on  a 
separate  sheet,  showing  the  type  of 
contribution,  and  whether  it  is  in  cash  or 
in  kind.  If  in  kind  is  allowable  and 
included,  show  the  basis  for 
computation  including: 

(1)  Numtx^rs  and  types  of  volunteers 
and  rates  at  which  their  services  are 
valued: 

(2)  Valuation  of  donated  space  (use 
only)  including  number  of  square  feet 
and  value  assigned  per  square  foot:  and 

(3)  Determination  of  depreciation  and 
use  allowance  for  grantee-owned  space: 

(4)  Type  and  value  of  other  in  kind 
contributions  expected. 

Column  (a):  Enter  the  program  title  or 
activities  as  in  Column  (aj,  Section  A- 

Column  (b):  Enter  the  amount  of  cash 
and  in  kind  contributions  to  be  made  by 
the  applicant. 

Column  (cl:  Enter  the  State 
contribution.  If  the  apphcant  is  a  State 
agency,  enter  the  non-Federal  funds  to 
be  contributed  by  the  State  other  than 
the  applicant  State  Agency, 

Column  (d):  Enter  the  amount  of  cash 
and  in  kind  contributions  to  be  made 
from  all  other  sources. 

Column  (e):  Enter  the  totals  of 
Columns,  (b).  (c).  and  (d). 

Section  E — Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  of  Project 

Une  9:  Enter  in  Column  (a)  the  same 
program  title  or  activities  as  in  Column 
(a).  Section  A.  For  new  applications  and 


continuation  grant  applications,  enter  in 
the  proper  columns  amounts  of  Federal 

funds  which  will  be  needed  to  complete 
the  program  or  project  over  the 
succeeding  budget  periods  (usually  in 
years).  This  Section  need  not  be 
completed  for  revisions  or  supplements 
for  the  current  budget  period  which  do 
not  increase  the  general  level  of  support. 

Section  F — Other  Budget  Information 

Une  10:  Use  this  space  to  fully  explain 
and  justify  the  major  items  included  in 
the  budget  categones  shown  in  section 
B.  Include  sufficient  detail  to  facihtate 
determination  of  allowability,  relevance 
to  the  project,  and  cost  benefits. 
Particular  attention  must  be  given  to  the 
explanation  of  any  requested  direct  cost 
budget  Item  which  requires  explicit 
approval  by  the  program  office  Budget 
items  which  require  identification  and 
justification  shall  include,  but  not  be 
limited  to.  the  following: 

1.  Salary  amounts  and  percentage  of 
time  worked  for  project  staff: 

2.  Out-oftown  and  foreign  travel; 

3.  A  list  of  all  equipment  to  be 
purchased  wholly  or  m  part  with  grant 
funds  which  meets  the  definition  of 
nonexpendable  personal  property 
provided  on  Line  6d.  Section  B; 

4.  Consultants;  Fees,  per  diem^  and 
travel; 

5.  Contractual:  Major  items  or  groups 
of  smaller  items;  and 

6.  Other  Group  and  major  categories; 
e.g..  local  transportation,  space  rental, 
training  allowances,  staff  training,  etc. 

Une  11  Enter  the  type  of  indirect  rate 
(provisional,  pre-determmed.  fmal  or 
fixed)  that  will  be  in  effect  during  the 
funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied  and 
the  total  indirect  expense.  Also,  enter 
the  date  ED  approved  the  rate,  where 
applicable 

Une  12:  Provide  any  other 
explanations  required  or  deemed 
necessarj', 
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Part  il  Project,  A pprova J  Information 
Item! 

Is  there  related  assistance  on  this 
project  previous,  pending  or 
anticipated?  D  Yes 

See  instructions  for  additional 
informdtion  to  be  provided,  n  No 
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Instructions  for  Coroplettoo  of  Part  IV — 
Project  Narrative  for  New  and 
ContinuatioD  Applications 

NIDRR  recommends  that  the  narralive 
section  include  the  basic  information 
described  below  and  that  apphcants 
hmil  their  applications  according  to  the 
following  gijjdehnes: 

•  100  pages  for  apphcations  for 
Rehabihtation  Research  and  Traminj^ 
Centers,  Rehabilitation  Enameenn:^ 
Centers,  and  Special  Projects  and 
Demonstrations  for  Spinal  Cord  Injury. 


•  40  pages  for  apphcalions  under  the 
Research  and  Demonstration  Projects, 
Knowledge  Dissemination  and 
L'tilization  Projets.  Field-Initiated 
Research  Projects,  and  Research 
Training  and  Career  Development 
Proiects. 

•  20  pages  for  applications  under  the 
Innovation  Crants  program. 

•  12  pages,  which  is  the  regulatory 
limit,  for  applications  under  the 
Fellowship  Program.. 

Should  the  proposed  project  be 
funded,  the  information  provided  in  the 


"project  narrative*'  will  form  the  basis 
for  evaluating  progress  for  continuation 
funding. 

The  narrative  for  new  applications 
may  be  organized  under  the  major 
headings  of  the  selection  criteria 
included  in  the  regulations  governing  the 
specific  programs.  These  selection 
criteria  are  included  in  this 
Consolidated  Application  Package. 

BILLING  COO€   4000-01-11 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 

Note:  Ceruin  of  these  assurances  may  not  be  applicable  lo  vour  proect  or  arogram  If  vou  have  questions 
please  contact  the  awarding  agency  Further,  certain  Federal  award, nt  .igercies  ma'v  require  applicants 
to  certdy  to  additional  assurances  If  such  is  the  case,  you  will  be  notified 

As  the  duly  authorized  representative  of  the  applicant  1  certify  that  the  applicant 


Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufTicicnt  to 
pay  the  non  Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  J  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives 

Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain 

Will  initiate  and  complete  the  worii  w.thir.  the 
applicable  time  frame  afler  receipt  of  approval  of 
the  awarding  agency 

Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  L'  S  C  §§  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  .Appendix  A  of 
OP.M's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C  F  R  900.  Subpart  F) 

Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination  These  include  but  are  not 
limited  to  lal  Title  VI  of  the  Civil  Rights  Act  of 
1964  iP  L  88-362)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin,  lb) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U  S  C  5§  16811683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U  SC  5  794).  which  prohibits  dis- 
crimination on  the  basis  of  handicaps,  (d)  the  Age 
Discrimination  Act  of  1975.  as  amended  (42 
i;-SC§§  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age: 


(e)  the  Drug  Abuse  OfTice  and  Treatment  Act  of 
1972  (P  L  92-255).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse,  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  .Act  of 
1970  (PL  91-616).  as  amended,  relating  to 
nondi;.j-riminatior,  on  the  basis  of  alcohol  abuse  or 
alcoholism,  ig)  55  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U  SC  290  dd-3  and  290  ee 
3i.  as  amended,  relating  to  con.ndentiality  of 
alcohol  and  drug  abuse  patient  records,  (hi  Title 
VIII  of  the  Civil  Rights  Act  of  1968  (42  U  S  C  5 
3601  et  seq  ),  as  amended,  relating  to  non 
discrimination  in  the  sale,  rental  or  financing  of 
housing,  (i)  any  other  nondiscrim.ination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assisunce  is  being  made 
and  (jt  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL  91-646; 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  program.s 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5USC  H  1501-1508and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis  Bacon  Act  (40  U  S  C  55  275a  to  276a- 
7),  the  Copeland  Act  (40  U  SC  5  276c  and  18 
use  55  874).  and  the  Contract  Worli  Hours  and 
Safety  Standards  Act  (40  U  SC  55  327-3331. 
regarding  labor  standards  for  federally  assisted 
construction  subagreements 
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10  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102fa)  of  the 
Flood  Disaster  Protection  Act  of  1973  fP  L  93  2341 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
Hood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $  10,000  or  more 

11  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (P  L  91-190)  and  Executive 
Order  (EO)  11514,  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738,  (c)  protection  of 
wetlands  pursuant  to  EO  11990.  M)  evaluation  of 
flood  hazards  in  floodplains  m  accordance  with  EO 
11988.  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use  5§  1451  et  seq  l,  lO 
conformity  of  Federal  actions  to  State  'Clear  Air) 
Implementation  Plans  under  Section  176JcI  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U  S  C  5 
7401  et  seq  ),  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended.  (P  L.  93-523),  and  (hi 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973.  as  amended.  (P  L 
93-205) 

12  Will  comply  with  the  Wild  and  Scenic  Rivera  Act 
of  1968  (16  use  H  1271  et  seq  i  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system 


13  Will  assist  the  awarding  agency   in  assuring 

compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  1 16 
use  470i,  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U  SC  469a- 1  et  seq  ) 

14  Will  comply  with  P  L  93  348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance 

15  Will  comply  with  the  Laboratory  .Animal  Welfare 
Act  of  1966  iP  L  89-544,  as  amended,  7  U  S  C 
2131  et  seq  )  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance 

16  Will  com.ply  with  the  Lead  Based  Pamt  Poisoning 
Prevention  Act  (42  U  SC  55  4801  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures 

IT  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  m  accordance  with  the 
Single  Audit  Act  of  1984 

IS  W'iU  comply  with  all  applicable  requirements  of  all 
oiher  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program 


'  GNATuRE  0«  AUTHOmZED  CE'TlfYINC  Of  t<lAL 

TITut 

APPUCANT  OIQANIZATION 
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Federal  Register  /  Vol.  53.  No.  174  /  Thursday,  September  8.  1988  /  Notices 


34895 


IMPORTANT  NOTICE 

TO  PROSPECTIVE  PARTICIPANTS 

IN  USDE  CONTRACT  AND  GRANT  PROGRAMS 

GRANTS 

Applicanu  for  gjanu  rrom  ih<  U^.  Deptriment  of  Educiuon  (USDE)  havt  lo  compcu  for  Uiruied  fundi 

DeadUnn  luure  lU  ipplicinu  thai  thry  wUl  be  trtiud  ftuly  and  equally,  vtihout  la>l  minute  hoic. 

Fof  iheu  reasoni.  USOE  muat  ui  jinct  deidlinei  for  |rani  applications.  Prospective  applicasti  can  avoid  disappointntcnl  if 
tAey  undenund  that  - 

Fiilun  to  meet  i  dcadlmc  wiD  mean  that  an  appljcatian  wS  be  irjected 
witboul  aojr  cooadenboa  wtutcvtr. 

The  rolei.  indudin|  the  deadline,  for  applyui|  for  each  pint  are  pubUihed.  individually,  a  the  Federal  Repster.  A  one-year 
lutJiinpuon  to  the  Repiur  may  be  obuined  by  «endin|  $300,00  to;  Supeoniendenl  of  Documenti.  Ui.Coverainent 
Pnnuni  Ofrice,  Wa»hin|toii,  D.C.  2040:-937i      (Send  checii  or  money  order  only,  no  caih  or  ilampt.) 

The  inatnicuoni  in  the  Federal  Repaier  mujt  be  followed  exactly  Do  not  accept  any  other  advice  you  may  receive.  No 
USDE  employee  is  authorized  to  extend  any  deadline  pubinhcd  in  the  Repater. 

Quesuons  regardin|  iubrruaaion  orapplicauocu  may  be  addresed  to: 

t'.S.  Department  of  Education 
Appiiauon  Control  Cenur 
WaahinroB.  D.C.  20202 

CONTRA  CTI 

Compeutive  procurement  acQooa  undertaJten  by  the  USDE  are  |oveined  by  the  Federal  Procurement  Rc|ulation>  and 
implemenani  ED  Procuremenl  Refulationi. 

Generally,  proapectiva  competitive  procurement  actions  arc  synopaized  io  the  Commerce  Businea  Daily  (CBD).  Prospcctire 
ofTeron  are  thernn  advued  of  the  nature  of  the  procurement  and  where  lo  apply  for  copies  of  the  Request  for  Proposals. 

Offerors  ait  advised  lo  b«  piided  solely  by  the  contents  of  the  CBD  synopsu  and  the  msmicQons  contained  in  the  Request 
for  Proposals  (RFT).  Questions  repudin|  the  submisson  of  offen  should  be  addressed  to  the  Coniractint  OfBcer  idenofied 
on  the  face  page  of  the  RFP. 

Orfers  are  judpd  in  compeuuoa  with  oihen,  and  failure  to  conform  with  any  substantive  reqturemenu  of  the  RFP  will  result 
in  rejecuon  of  the  offer  without  any  consideration  whatever. 

Do  not  accept  any  advKe  you  receive  that  is  cont.iry  to  instrucuons  contained  m  either  the  CBD  synopsis  or  the  RFP  No 
USDE  employee  is  authooxed  to  consider  a  proposal  which  is  noD-responsive  to  the  RFT. 

A  subscription  lo  the  CBD   ts  available  for  $173.00  per  year  via  non-pnonty  mail  or  $243.00  pet  year  vii  pnonty  mail, 
bformaijon  included  in  the  Federal  Acquisition  Rtgulaiions  is  coniained  in  Title  W.  Code  of  Ftderai  Regulations.  Chapter  1 
($90.00).    The  forcgam(  pubbcauon  may  be  obtained  by  sending  your  check  or  money  order  only,  no  cash  or  stamps,  to: 

Supehntendenl  of  Documents 
U.S  Govemmesl  Printini  OfTicc 
WBhin|ton,  D.C  20402-9371 

In  an  effort  to  be  certain  this  important  information  is  widely  disseminated,  this  notice  is  being  included  in  all  USDE  mail  to 
the  public.   You  may,  therefore,  rtccve  more  than  one  nonce.  If  you  do,  we  apologue  for  any  annoyance  it  may  cause  you. 


ED  FORJW  SMI.  «/ae 

11.  I),(    Bfv;in(M  Filed  9-7-«8;  8:45  am) 

OILUNO  CODE   4flOO-01-C 


«e»LACES  ED  FO«M  S3*a.  5.M.  WMICH  IS  obsclstc 


Thursday, 
September  8,  1988 


Part  IV 


Department  of 
Health  and  Human 
Services 

Health  Care  Financing  Administration 


Medicare  Program;  Withdrawal  of 
Coverage  of  Single  Photon 
Absorptiometry  and  Radiographic 
Absorptiometry  and  Radiographic 
Absorptiometry  (Photodensitometry)  and 
Continued  Noncoverage  of  Dual  Photon 
Absorptiometry;  Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  AdministraUon 

(B€RC-44*-PNl 

Medicare  Pro^jram.  Withdrawal  of 
Coverage  of  Single  Photon 
Absorptiometry  and  Radiographic 
Absorptiometry  (Photodenaltometry) 
ar>d  Continued  ^toncoverage  of  Dual 
Photon  Absorptiometry 

AOEMCY:  Ht^dlth  Care  Financing 
Administration  (HCFAj,  HHS- 
Acno«c:  Proposed  notice. 

SUMMARY:  This  notice  announces  the 

Medicare  program's  infent  to  withdraw 
Medicare  coverage  [mcludinj?  coverage 
under  the  Fjid  Stage  Renal  Disease 
'FSRDl  prngraml  for  imgie  pholun 
absorptiometry,  and  radiographic 
absorptiometry  (photodensitometry)  for 
measunng  bone  mineral  density  for 
either  diagnostic  purposes  or  as  a  guide 
to  treatment,  and  to  continue 
noncnverage  of  dual  photon 
absorptiometry. 

OAXti  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
•ban  5  00  p  m,  on  November  7,  I9ft8. 
ADDRESS:  Mail  comments  to  the 
followmg  address:  Health  Care 
Financing  Administration.  Department 
Tf  Health  and  Human  Services. 
Attention  BFRC-M6-PN,  P  O-  Box 
i6678.  Baltimore.  Mar>land  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
Ruom  309-G.  Hubert  H.  Humphrey 

Building.  200  Independence  Ave..  SW- 

Washington.  DC.  or 
Room  132.  East  High  Rise  Building.  6325 

Security  Boulevard.  Baltimore. 

Mar>la.".d. 

In  commenting,  please  refer  to  file 
code  BEilC— 446-PN.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generallj  begmnmg  approximately  three 
weeks  after  publication  of  a  document. 
m  Room  30&-G  of  the  Departments 
offices  at  200  Independence  Ave-,  SW.. 
Washington,  DC,  Monday  through 
Friday  of  each  week  from  8.30  a.m.  to 
5  00  p  m  (phone;  202-245^7890) 
FOR  rURTHER  INFORMATIOM  COKTACT: 
Barton  McCann.  M,D,.  (301 J  1594-9370. 
SUPPL£MENTARV  INFORMATION: 

I.  Background 

Administration  of  the  Medicare 
program  is  governed  by  the  Medicare 
statute,  title  XVIII  of  the  Social  Security 
Act  (the  Aci|.  The  Medicare  law 


provides  coverage  for  broad  categories 
of  benefits,  including  inpatient  and 
outpatient  hospital  care,  skilled  nursing 
facility  (SNF)  care,  home  health  care, 
and  physicians  services,  ll  places 
general  and  categorical  limitations  un 
the  coverage  of  the  ser\'ices  furnished 
by  certain  health  care  practitioners. 
Huch  as  dentists,  chiropractors  and 
podiatnsls.  and  it  specifically  excludes 
some  categories  of  services  from 
coverage,  such  as  cosmetic  surgery. 
personal  comfort  items,  custodial  care, 
routine  physical  checkups,  and 
procedures  that  are  not  reasonable  and 
necessary  for  diagnosis  or  treatment. 
The  statute  also  provides  direction  as  to 
the  manner  in  which  payment  is  made 
for  Medicare  services,  the  rules 
governing  eligibility  for  services,  and  the 
health,  safety  and  quality  standards  to 
be  met  by  institutions  providing  services 
to  Medicare  beneRciarics. 

The  Medicare  law  does  not,  however, 
provide  an  atl-inclusive  list  of  specific 
items,  services,  treatments,  procedures, 
or  technologies  covered  by  Medicare 
Thus,  except  for  the  examples  of 
durable  medical  equipment  in  section 
lB61[n)  of  the  Act.  and  some  of  the 
medical  and  other  health  services  listed 
in  sections  1861(8]  and  1862(a)  of  the 
Act,  the  statute  does  not  specify  medical 
devices,  surgical  procedures,  or 
diagnostic  or  therapeutic  services  that 
should  be  covered  or  excluded  from 
coverage- 

The  intention  of  Congress,  at  the  Ume 
the  Medicare  Act  was  enacted  in  1965. 
was  that  Medicare  would  provide  health 
insurance  Id  protect  the  elderly  or 
disabled  from  the  substantial  costs  of 
acute  health  care  services,  principally 
hospital  care.  The  provision  was 
designed  generally  to  cover  services 
ordinarily  furnished  by  hospitals.  SNFs. 
and  physicians  licensed  to  practice 
medicine.  Congress  understood  that 
questions  as  to  coverage  of  specific 
services  would  invariably  arise  and 
would  require  a  specific  decision  of 
coverage  by  those  administering  the 
program.  Thus,  it  vested  in  the  Secretary 
the  authority  to  make  those  decisions. 
Specifically,  section  1862(a)(lHA)  of  the 
Act  prohibits  payment  for  any  expenses 
incurred  for  items  or  services  "which  are 
not  reasonable  and  necessary  for  the 
diagnosis  or  treatment  of  dlness  or 
injury  or  to  improve  the  functioning  of  a 
malformed  body  member." 

We  have  interpreted  this  statutory 
provision  to  exclude  from  Medicare 
coverage  those  medical  and  health  care 
services  that  are  not  demonstrated  to  be 
safe  and  effective  by  acceptable  clinical 
evidence.  Effectiveness  in  this  context  is 
defined  as  the  probability  of  benefit  to 
Individuals  from  a  medical  technology 


for  a  given  medical  problem  under 
actual  conditions  of  use  In  day-to-day 
medical  practice,  physicians  diagnose 
and  treat  clinical  conditions  following 
their  performance  of  history  and 
physical  examinations  and  their 
interpretations  of  a  variety  of  diagnostic 
tests  and  procedures.  To  be  of  value  to 
the  physician  in  confirming  the  presence 
or  absence  of  a  given  disease,  the 
information  obtained  from  any 
diagnostic  lest  or  procedure  must  be  of 
sufficient  accuracy  to  establish  or  rule 
out  the  presence  of  that  disease. 
Likevinse,  for  established  diagnoses,  the 
test  or  procedure  must  be  of  sufficient 
precision  to  allow  the  physician  to 
accurately  monitor  the  patient's 
response  to  treatment-  Payment  may  not 
be  made  under  Medicare  for  any 
diagnostic  test  or  procedure  that  is  not 
accurate  or  precise,  since  such  a  teat 
cannot  be  considered  "reasonable  and 
necessary  for  the  diagnosis  or  treatment 
of  illness  or  injury".  While  medical 
procedures  may  prove  to  be  efficacious 
in  a  research  setting,  under  ideal 
circumstances  [that  is.  controlled 
environment,  scientifically  trained  users, 
optimally  functioning  equipment,  etc.) 
their  efficacy  may  not  extend  to  less 
controlled  settings  On  April  29. 1987. 
we  published  a  notice  in  the  Federal 
Register  (52  FR  1SS60)  that  describes  the 
process  we  use  In  reaching  coverage 
decisions.  That  notice  includes  a 
discussion  of  our  reliance  on  the  Office 
of  Health  Technology  Assessment 
(OHTA)  in  the  Public  Health  Service 
fPHS)  for  medical  advice. 

The  Meaicare  program  currently 
covers  single  photon  absorptiometry, 
radiographic  absorptiometry 
(photodensitometry),  and  bone  biopsy 
for  measuring  bone  mineral  density. 
Dual  photon  absorptiometry  currently  is 
not  covered. 

Bone  mineral  density  studies  are  used 
to  diagnose  diseases  of  the  bone  and  to 
evaluate  the  responses  of  bone  diseases 
to  treatment.  The  studies  assess  bone 
mass  or  density  associated  with  such 
diseases  as  osteoporosis,  osteomalacia. 
and  renal  osteodystrophy.  Vanous 
methods  of  measurement  may  be  used 
to  diagnose  bone  disease  and  monitor 
the  response  to  treatment,  including, 
bone  biopsy,  radiographic 
absorptiometry  (photodensitometry). 
and  single  and  dual  photon 
absorptiometry. 

A  bone  biopsy  is  an  invasive  surgical 
procedure.  A  small  sample  of  bone 
(usually  from  the  hip)  is  removed, 
generally  by  a  biopsy  needle.  The 
biopsy  sample  is  then  examined 
histologically,  and  provides  a  quahtative 
measurement  of  the  bone  mineral 
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content  of  the  trabecular  bone.  This 
procedure  is  used  primarily  to 
differentiate  osteomalacia  from 
osteoporosis.  Bone  biopsy  is  covered 
under  Medicare  when  used  for  the 
qualitative  evaluation  of  bone  no  more 
than  four  times  per  patient,  unless 
special  justification  is  given.  When  used 
more  than  four  times  on  a  patient,  bone 
biopsy  may  leave  a  defect  in  the  pelvis 
and  produce  some  patient  discomfort. 

Radiographic  absorptiometry 
(photodensitometry)  is  a  noninvasive 
radiological  procedure  that  attempts  to 
assess  bone  mass  by  measuring  the 
optical  density  of  extremity  radiographs 
with  a  pholodensitometer.  usually  with 
a  reference  to  a  standard  density  wedge 
placed  on  the  film  at  the  time  of 
exposure.  This  procedure  provides  a 
quantitative  measurement  of  the  bone 
mineral  of  cortical  bone,  and  is  used  for 
monitoring  gross  bone  change. 

Radiographic  absorptiometry 
(photodensitometry)  was  covered  in 
1975  at  the  recommendation  of  the 
Bureau  of  Health  Insurance's 
(predecessor  to  HCFA)  in-houee  medical 
consultants  based  on  the  limited 
medical  information  available  at  that 
time.  This  decision  was  made  pnor  to 
the  Inception  of  the  HCFA  Physicians 
Panel  and  OHTA  review  and 
asses:«ment  process.  Since  that  time 
additional  studies  have  been  conducted, 
with  the  result  that  the  available 
evidence  as  set  forth  in  current  medical 
literature  no  longer  supports  Medicare's 
coverage  position. 

Single  photon  absorptiometry  is  a 
non-invasive  radiological  technique  that 
measures  absorption  of  a 
monochromatic  photon  beam  by  bone 
material.  The  device  is  placed  directly 
on  the  patient  uses  a  low  dose  of 
radionuclide,  and  measures  the  mass 
absorption  efficiency  of  the  energy  used. 
It  provides  a  quantitative  measurement 
of  the  bone  mineral  of  cortical  and 
trabecular  bone,  and  is  used  in 
aEsessing  an  individual's  treatment 
response  at  appropriate  intervals.  Single 
photon  absorptiometry  has  been 
covered  under  Medicare  when  used  in 
assessing  changes  in  bone  density  of 
patients  with  osteodystrophy  or 
osteoporosis  when  performed  on  the 
same  individual  at  intervals  of  six  to  12 
months. 

Single  photon  absorptiometry  was 
covered  under  Medicare  based  on  the 
advice  and  recommendation  of  the 
Office  of  Health  Research,  Statistics. 
and  Technolog>'  (OHRST),  PHS  on 
September  10, 1982.  OHRST  stated  that 
while  no  single  currently  available 
technique  was  entirely  satisfactory  for 
assessing  either  the  degree  or  type  of 
bone  disease  in  individual  patients,  they 


recommended  that  single  photon 
absorptiometry  be  covered  under 
Medicare  because  'There  does  appear 
to  be  evidence  to  support  the  chnical 
effectiveness  of  photon  absorptiometry 
•  '   *"  Since  that  time  additional  studies 
have  been  conducted,  with  the  result 
that  the  available  evidence  as  set  forth 
in  current  medical  literature  no  longer 
supports  Medicare's  coverage  position. 

Dual  photon  absorptiometry  is  a 
noninvasive  radiological  technique  that 
measures  absorption  of  a  dichromatic 
beam  by  bone  material  This  procedure 
is  not  covered  under  Medicare  because 
it  is  still  considered  to  be  in  the 
investigational  stage. 

The  issue  of  the  safety  and 
effectiveness  of  dual  photon 
absorptiometry  was  considered  by  the 
HCFA  Physicians  Panel  on  January  11. 
1954.  The  HCFA  Physicians  Panel  is  an 
internal  organization  composed  of 
physicians  and  other  health 
professionals  in  HCFA's  Central  Office 
and  their  counterparts  from  PHS,  which 
meets  approximately  once  every  six  to 
eight  weeks.  At  that  time,  the  Panel 
recommended  that  HCFA  refer  the  issue 
to  PHS  for  its  review  with  specific 
direction  to  OITFA  to  report  back  to 
HCFA  after  it  had  reviewed  the  data 
presented  at  a  Consensus  Conference  on 
Osteoporosis  at  the  National  Institutes 
of  Health  (NIH)  m  April  of  1984. 

OHTA  reported  on  the  NIH 
conference  at  the  Panel  meeting  held 
May  15,  1984.  The  NIH  conference  was 
unable  to  reach  a  consensus  on  the 
effectiveness  in  the  clinical  setting  of 
any  of  the  currently  available  tests  for 
studying  bone  mineral  density.  The 
discussion  generated  by  this  information 
led  HCFA  to  question  whether  these 
techniques  were  medically  necessary. 
given  the  current  state  of  therapy  for 
osteoporosis.  A  major  conclusion  of  the 
NIH  conference  was  that  while  there  are 
a  number  of  promising  treatment.s 
available  for  osteoporosis,  there  was  no 
single  treatment  available  to  either 
prevent  or  cure  the  condition.  The  Panel 
then  reconunended  that  OHTA  be 
requested  to  do  a  full  assessment  of  the 
effectivenees  of  all  types  of  bone 
mineral  density  studies. 

On  June  1, 1984.  we  requested  that 
OlfTA  assess  the  issue  of  the  safety  and 
effectiveness  of  all  currently  used  bone 
mineral  density  studies — radiographic 
absorptiometry  (photodensitometry), 
single  photon  absorptiometry,  dual 
photon  absorptiometry,  and 
computerized  tomography  (CT)  scans.  In 
a  Federal  Register  notice  published 
October  26. 1984,  OHTA  announced  that 
it  was  coordinating  an  assessment  of 
what  is  known  of  the  safety,  clinical 
effectiveness,  and  use  of  bone  minerai 


density  studies  During  its  assessment. 
OHTA  solicited  information  and  advice 
from  other  PHS  components  {such  as  the 
Food  and  Drug  Administration  and 
NIH).  consulted  directly  with  concerned 
medical  specialty  groups  and 
professional  organizations  to  d*'termine 
whether  a  consensus  exists  within  the 
medical  community  concerning  the 
safety  and  effectiveness  of  bone  mineral 
density  studies,  and  researched  and 
analyzed  published  medical  and 
scientific  literature  and  findings  of  all 
relevant  studies  and  reports  On 
December  31, 1986.  OHTA 
recommended  that  we  not  cover  single 
photon  ahsorptiometr>  under  Medicare 
(including  the  ESRD  program),  and 
continue  to  deny  Medicare  coverage  of 
dual  photon  absorptiometry.  On 
September  22,  1987.  OHTA 
recommended  that  we  not  cover 
radiographic  absorptiometry 
{photodensitometry)  under  Medicare. 

According  to  the  OHTA  assessment 
the  use  of  radiographic  absorptiomctr>' 
(photodensi1omelr>').  single  photon 
absorpliometrj'.  and  dual  photon 
absorptiometry  for  diagnosing  bone  loss 
or  monitoring  effectiveness  of  treatment 
is  unproven.  Currently,  there  is  a  lack  of 
medical  evidence  supporting  their 
effectiveness  as  either  diagnostic  tools 
or  methods  of  monitonng  treatments  for 
bone  disease  when  used  outside  the 
research  setting.  Because  of  significant 
vanation  amorjg  obser\ers  in  obtaining 
measurements,  and  because 
measurements  by  the  same  observer  at 
different  times  van,'  to  a  considerable 
degree,  the  accuracy  of  these 
measurements  must  be  considered  open 
to  question.  Moreover,  it  has  not  been 
determined  w.hich  site  or  sites  are  best 
suited  for  measurement.  When  used  as  a 
guide  to  monitoring  treatment  response 
the  degree  of  change  in  bone  density 
expected  is  smaller  than  the  precision 
error  of  the  devices  themselves,  thereby 
making  such  measurements  unsuitable 
for  this  purpose  OlfFA  has  advised  that 
radiographic  absorptiometry 
(photodensitometry),  single  photon 
absorptiometr>-.  and  dual  photon 
absorptiometry  need  to  undergo  further 
clinical  investigation  before  being 
recommended  for  general  clinical  use 
OHTA  has.  therefore,  concluded  that  the 
available  clinical  and  scientific  evidence 
does  not  support  the  effectiveness  in  a 
day-to>day  cUnical  setting,  of 
radiographic  absorptiometn.' 
(photodensitometry),  single  photon 
absorptiometry',  and  dual  photon 
absorptiometry  m  measuring  bone 
mineral  density  for  either  diagnostic  or 
treatment  monitoring  purposes. 


34900 


Federal  Register  /  Vol.  53.  No.  174  /  Thuraday.  September  8.  1988  /  Noticefl 


HCFA  has  received  recently 
comments  form  clinicians  dnd  others 
challenging  the  OFfTA  agsessments  uf 
the  effectiveness  of  radiographic 
absorptiometry  {photodensitometrv'}. 
smgle  photon  absorptiometry,  and  dual 
photon  absorptiometry  m  measiunng 
bone  mineral  density  for  either 
diagnostic  or  treatment  monitoring 
purposes  that  may  have  a  substantial, 
credible  basis.  These  comments  will  be 
available  for  public  mspection  dunng 
the  comment  period  for  this  notice  and 
will  be  addressed  m  the  final  notice  if 
we  proceed  with  publishing  one. 

OffTA  IS  currently  assessing  the 
safety  and  effectiveness  of 
computenzed  tomography  iCT)  scans 
when  used  to  measure  bone  mineral 
density. 

II.  Provisions  of  tha  Proposed  Notice 

We  propose  to  exclude  radiographic 
absorptiometry  (photodensitometry)  and 
sir\g]e  photon  absorptiometry  for 
measuring  bone  mineral  density  from 
Medicare  coverage  {including  coverage 
under  the  ESRD  program)  for  either 
diagnostic  purposes  or  as  a  guide  to 
treatment,  and  to  continue  noncoverage 
of  dual  photon  absorptiometry. 

The  provisions  of  this  notice  would 
not  affect  any  existing  Medicare 
regulations.  However,  they  would  affect 
the  following  manual  instructions: 

•  Coverage  Issues  Manual — Section 
50-17.  paragraph  A,  Laboratory  Tests — 
CRD  Patients;  and  Section  5CM4,  Bone 
Mineral  Density  Studies: 

•  Renal  Dialysis  Facility  Manual — 
Section  240.3.  paragraph  D,  Laboratory 
Tests; 

•  Hospital  Manual— Section  23fl.2, 
paragraph  D.3..  Institutional  Dialysis 
Services  Furnished  to  CAPD  Patients — 
Laboratory  Tests; 

•  Intermediary  Manual — Section 
3172.3.  Laboratory  Tests  for 
Hemodialysis.  Intermittent  Pertioneal 
Dialysis  (IPD)  and  Continuous  Cyclmg 
Pertioneal  Dialysis  (CCPD)  Included  in 
the  Composite  Rale— Guidelines  for 
Separately  Billable  Testa  for 
Hemodialysis.  IPD,  and  CCPD;  and 

•  Carriers  Manual — Section  2231.3. 
Support  Sf^rvices  and  Supplies 
Furnished  to  Home  CAPD  Patients. 


paragraph  D.3..  Laboratory  Tests;  and 
Section  4270.  paragraph  C.3..  Guidelines 
for  Separately  Billable  Tests  for 
Hemodialysis.  IPD.  and  CCPD. 

III.  Appendices 

We  have  mcluded  as  appendices  to 
this  notice  the  following  OHTA 
assessments  of  single  and  dual  photon 
absorptiometry. 

APPF..VDIX  I— Public  Health  Service 
Reassessment  of  Single  Photon 
Absorptiometry  for  Measuring  Bone 
Mineral  Density— 1986 
APPENDIX  II— Public  Health  Service 
Assessment  of  Dual  Photon 
Absorptiometry  for  Mpfisunng  Bone 
Mineral  Density— 1986 
APPENDIX  III— Public  Health  Service 
Assessment  cf  Radiographic 
Absorptiometry  for  Measuring  Bone 
Mineral  Density— 1987 

IV.  Regulatory  Impact  Statement 

Executive  Order  fE  O  )  12291  requires 
us  to  prepare  and  publish  an  initial 
regulatory  impact  analysis  for  any 
proposed  notice  that  meets  one  of  the 
E.O.  criteria  for  a  "major  rule";  that  is. 
that  would  be  likely  to  result  in:  .\n 
annual  effect  on  the  economy  of  SlOO 
million  or  more:  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industnes.  Federal,  Stale,  or  local 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment. 
productivity,  innovation,  or  on  the 
ability  of  L'nited  States-based 
enterprises  to  compete  with  foreign- 
based  enterpnses  in  domestic  or  export 
markets,  In  addition,  we  generally 
prepare  an  initial  regulatory  flexibility 
analysis  that  is  consistent  with  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  through  612],  unless  the 
Secretary  certifies  that  a  proposed 
notice  such  as  this  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Although  radiographic  absorptiometry 
has  been  covered  since  1975.  the  first 
year  for  which  Medicare  coverage  was 
available  for  single  photon 
absorptiometry  was  1985.  The  limited 
data  available  to  us  show  the  total  1985 


Medicare  charges  for  both  procedures 
wvTv.  Significantly  less  than  $1  million. 
This  proposal  would  affect  those  clmics 
and  othpr  fdcilities  that  are  offering  this 
testing  in  two  ways,  first,  they  would 
lose  Medicare  revenue,  and  second,  our 
coverage  decision  may  affect  other 
payers  (such  as.  third  parties)  and  their 
beneficiaries  .Nonetheless,  we  believe 
the  economic  impact  of  this  notice 
would  not  be  significant. 

For  these  reasons,  we  have 
determined  that  a  regulatory  impact 
analysis  is  not  required.  Further,  we 
have  determined  and  the  Secretary 
certifies  that  this  proposed  notice  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  and  we  have  therefore  no! 
prepared  a  regulatory  flexibility 
analysis. 

v.  Response  To  Comments 

Because  of  the  large  number  of 
comments  we  receive  on  proposed 
notices,  we  cannot  acknowledge  or 
respond  to  'hem  individually.  However, 
in  preparing  the  final  notice,  we  will 
consider  all  comments  received  timely 
and  respond  to  the  major  issues  in  that 
notice 

\'\.  Collection  Of  Information 
Requirements 

This  notice  contains  no  Information 
cciUection  requirements.  Consequently, 
this  notice  need  not  be  reviewed  by  the 
Executive  Office  of  Management  and 
Budget  under  the  authonty  of  the 
Paperwork  Reduction  Art  of  1980  (44 
use.  3501  etseq.]. 
[Sec.  18621a)  of  Lhe  Social  Secuntv  Act  (42 
U.S.C- 1395yla])l 

(Catalog  of  Federal  Domesiic  Assistance 
Program  No.  13-773.  Medicare  Hospital 
Insurance  and  No,  13  774,  Supplementary 
Medical  Insurance) 

Dated.  February  26.  1988 
William  L.  Roper, 

AdniinistraCor.  Health  Care  Financing 
AdmmisCration 

.Approved:  Apnl  9,  1988 
Otis  R.  Bowen. 
Spcretary: 
BILUNa  COOE  4120-01-11 


Federal  Register  /  Vol   53.  No.  174  /  Thursday.  September  8.  1988  /  Notices 


34901 


APPENDIX  I    -   Public  Health  Service  Reassessment  of 
Single  Photon  Absorptiometry  for 
Measuring  Bone  Mineral  Density  -  1986 


Health  Technology  Assessment  Reports,  1986 
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FOREWORD 

The  Office  of  Health  Technology  Assessment  (OHTA)  evaluates  the  safety  and  effec- 
tiveness of  new  or  unestablished  medical  technologies  that  are  being  considered  for 
coverage  under  Medicare.    These  assessments  are  performed  at  the  request  of  the  Health 
Care  Financing  Administration  (HCFA).    They  are  the  basis  for  recommendations  to 

HCF,^  regarding  coverage  policy  decisions  under  Medicare. 

Questions  about  Medicare  coverage  for  certain  health  care  technologies  are  directed  to 
HCF.A  by  such  interested  parties  as  insurers,  manufacturers,  Medicare  contractors  and 
practitioners.    Those  questions  of  a  medical,  scientific,  or  technical  nature  are  formally 
referred  to  OHTA  for  assessment. 

CHT.\'s  assessment  process  includes  a  comprehensive  review  of  the  nnedical  literature 
and  emphasizes  broad  and  open  participation  from  within  and  outside  the  Federal 
Government.    A  range  of  expert  advice  is  obtained  by  widely  publicizing  the  plans  for 
conducting  the  assessment  through  publication  of  an  announcement  in  the  Federal 
Register  and  solicitation  of  input  from  Federal  agencies,  medical  specialty  societies, 
insurers,  and  manufacturers.    The  involvement  of  these  experts  helps  assure  inclusion  of 
the  experienced  and  varying  viewpoints  needed  to  round  out  the  data  derived  from 
individual  scientific  studies  in  the  medical  literature.    After  OHTA  receives  information 
from  experts  and  the  scientific  literature,  the  results  are  analyzed  and  synthesized  into 
an  assessment  report.    Each  report  represents  a  detailed  analysis  of  the  safety,  clinical 
effectiveness,  and  uses  of  new  or  unestab  lished  medical  technologies  considered  for 
Medicare  coverage.    These  Health  Technology  Assessment  Reports  form  the  basis  for  the 
Public  Health  Ser/ire  recom.mendations  to  HCF.A  and  are  disseminated  widely. 

Individual  reports  are  available  to  the  ptilic  once  HCFA  has  made  a  coverage  decision 
regarding  the  subject  technology.  OHTA  also  publishes  compilations  which  contain  all 
assessment  reports  submitted  to  HCFA  in  a  given  calendar  year. 

OHTA  is  part  of  the  National  Center  for  Health  Services  Research  and  Health  Care 
Technology  Assessment,  Public  Health  Service,  Department  of  Health  and  Human 

Sen/ ices. 


Enrique  D.  Carter,  M.D, 
Director,  Office  of  Health 

Technology  .*,ssessirient 


Samuel  Lin,  M.D.,  Ph.D. 
Acting  Director,  National  Center  for 
Health  Services  Research  and 
Health  Care  Technology  Assessment 


Copies  ma)  be  obtained  at  no  charge  from: 

P'jblications  and  Information  Branch 

NCHSR  «c  HCTA 

Parklavtri  Building,  Room  18-12 

^00  Fishers  Lane 

Rockville,  MD  20857;  OO  1)  4'» 3-4100 
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PUBLIC  HEALTH  SERVICE  REASSESSMENT 

SINGLE  PHOTON  ABSORPTIOMETRY  FOR 

VEASLRING  BONE  MINERAL  DENSITY 

19K 


INTRODUCTION 


Single  photon  absorptiometry  (SPA)  is  a  noninvasive  radiologic  technique  used  to 
assess  bone  n-nneral  content  in  the  appendicular  skeleton  (1).  A  photon  beam  frorr^  a 
sealed,  s.ngle,  low-energy  radioisotope  source  is  directed  at  a  bone  of  the  patient's  limb, 
usually  the  s,haft  of  the  radius.  As  the  bean-,  passes  through  the  bone  and  soft  tissue, 
some  photons  are  absorbed,  and  a  nuclear  counting  instrument  measures  the  intensity  of 
the  beam  that  emerges.  The  difference  in  photon  absorption  between  bone  and  soft 
tissue  allows  for  the  calculation  of  the  total  bone  mineral  found  in  the  scan  path.  The 
amount  of  skeletal  mineral  present  is  proportional  to  the  change  in  beam  intensity  over 
th.e  bone  (2).  The  measurements  by  SPA  are  calibrated  with  known  bone  mineral  content 
(BMC)  from  ashed  bone  sections  or  from  standards  calibrated  against  ashed  bone 
sections.  The  SPA  technique  provides  no  information  about  the  volume  of  bone 
scanned.  In  SPA,  bone  mineral  is  expressed  in  mass  per  unit  length  of  bone  (g/cm). 
Measurements  of  bone  mineral  by  SPA  have  been  used  to  pro'/ide  an  index  of  skeletal 
status  in  the  assessment  of  a  wide  range  of  metabolic  bone  disorders  such  as  renal 
osteodystrophy  and  osteoporosis. 

First  described  in  1963,  SPA  is  considered  a  simple,  widely  available,  and 
relatively  inexpensive  bone  mineral  measurement  technique  C3).  Initially,  bones  of  the 
hands,  humerus,  femur,  tibia,  mandible,  and  calcaneus  (os  calcis  or  heel)  were 
measured.    Because  of  easy  access  to  the  forearm  (radius)  and  better  reproducibility,  the 


greatest  experience  has  been  collected  with  the  forearm  bones  as  scanning  sites  (I). 
Frequently  used  sites  on  the  radius  are  the  distal  portion  (10  percent  of  the  total  length 
from  the  styloid  process  of  the  ulna),  distal  third,  and  midradius.  In  current  practice 
most  radial  bone  measurements  are  limited  to  the  midradius.  For  photon  absorptiometry 
the  midradius  is  a  site  two-thirds  the  length  of  the  ulna  from  its  proximal  end.  Some 
investigators  also  use  measurements  on  ulna  and  radius  together  at  the  distal  end  of  the 
radius  (1).  In  the  last  10  years,  measurements  of  bone  mineral  in  the  forearms  by  SPA 
have  become  one  of  the  most  widely  used  methods  for  e/aluating  the  cortical  bone  mass 
it). 

Recently,  interest  has  centered  on  measurements  of  axial  trabecular  bone  mass. 
Most  nontraumatic  fractures  occur  in  the  axial  skeleton  (spine)  and  proximal  femur  (hipl, 
sites  containing  significant  amounts  of  trabecular  bone.  Also,  according  to  some 
investigators,  bone  mineral  density  (BMD)  measurements  made  at  the  fracture  sites 
(spine  and  hip)  discriminate  better  between  ncntraum,atic  fragility  fractures  and 
nonfracture  cases  than  measurements  made  on  other  parts  of  the  skeleton  (5,6).  This  has 
fueled  a  controversy  regarding  the  value  of  radial  appendicular  (cortical)  skeletal 
measurements  for  predicting  the  risk  of  developing  a  fracture  at  the  spine  or  hip  and 
monitoring  the  effects  of  therapy  of  osteoporosis.  This  recent  interest  in  measurements 
of  trabecular  bone  mass  has  also  resulted  in  attempts  to  measure  appendicular  trabecular 
bone  at  the  distal  radius  and  os  calcis.  A  major  difficulty  in  measurem,ents  at  these  sites 
is  the  tapering  bone  and  repositioning  problem.  Since  the  bone's  cross  section  tapers 
sharply  at  the  distal  radius  and  is  irregular  at  the  os  calcis,  a  small  positionirig  change 
may  produce  a  siAstential  change  in  bone  diameter  and  measured  BMD  t5).  According  to 
Mazess,  however,  m,icrocomputer-controlled  instruments  coupled  to  rectilinear  scanners 
will  greatly  improve  the  precision  of  these  instruments  in  sites  where  there  is  great 
variation  in  the  bone  cross  section  from  one  centimeter  to  anoth,er  abng  th,e  sh,afi  of  a 
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given  bone  (i.e.,  distal  radius)  (7).  Rectilinear  scanning  of  1  cm  segments  of  bone  in  1  to 
2  mm  5tfp-iA.:so  increments  allows  the  averaging  of  nwltiple  scans  and  improves 
precision. 

SPA  v.as  first  described  by  Cameron  and  Sorensen  in  1963  (8).  It  was  developed  in 
an  attempt  to  circumvfnit  some  of  the  problems  inherent  in  the  use  of  photodensitometry 
and  radiogrammetry  to  measure  BMD  (S).  The  technique  of  SPA  utilizes  a  well 
colhmated  beam  of  mono -energetic  radiation,  usually  from  l'25  (200m  Ci),  to  scan  a 
peripheral  bone  (S).  The  absorption  of  photons  is  measured  by  a  sodium  iodide-thallium 
detector  fixed  on  a  C-frame  opposite  the  photon  source.  This  assembly  synchronously 
scans  across  the  bone  being  measured.  Like  radiogrammetry,  SPA  is  limited  to 
measurements  of  appendicular  bone  because  tissue  composition  surrounding  the  bone  has 
to  be  uniform  and  minimal.  Corrections  cannot  be  made  by  this  instrument  for  bulk  soft 
tissue  or  its  une-/en  distribution  around  the  bone.  Because  the  technique  requires  a 
uniform  soft  tissue  thickness  surrounding  the  bone,  the  limb  is  immersed  in  water  or 
wrapped  with  a  water  bag  or  tissue-equivalent  material  to  simulate  constant  thickness  in 
soft  tissue  f9). 

Using  SPA,  the  bone  mineral  measured  reflects  the  total  integrated  mineral 
(cortical  and  trabecular)  in  the  path  of  the  beam.  Calculations  of  bone  mass  in  gm/cm 
are  made  with  the  use  of  standard  curves.  Standard  curves  are  obtained  by  dividing  an 
excised  radius  in  pieces  of  1  <;m  length  and  then  scanning  in  the  middle  of  these  pieces. 
Scanning  is  performed  under  i*  cm  of  water.  The  1-cm  pieces  are  then  ashed  to  constant 
weight.  The  calibration  cur/e  (standard  curve)  is  obtained  by  plotting  the  a^  weight  of 
the  dried,  defatted  human  radius  against  the  bone  mineral  as  estimated  with  the  SPA 
de/ice  (10).  The  units  most  frequently  used  with  SPA  are  ash  weight  (in  grams)  per  axial- 
bone  length  (in  centimeters). 
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SPA  scans  of  the  forearm  take  about  10  to  15  minutes  and  can  be  performed 
without  specific  preparation  on  most  patients.  According  to  ^ahner,  measurements  of 
bone  mineral  with  SPA  are  contraindicated  in  patients  with  skeletal  abnormalities  or 
history  of  fracture  of  the  radius,  recent  immobilization  of  the  arm,  arthritic  changes,  or 
arteriovenous  fistulas  as  used  in  renal  dialysis  (10).  Costs  for  these  devices  range  from 
about  $19,000  to  $25,000  (costs  do  not  include  radioactive  source).  The  200m  Ci  l'25 
radiation  source  that  is  required  has  a  half  life  of  60  days.  This  source  will  have  to  be 
replaced  every  <»  to  5  months  at  a  cost  of  about  $750.  Charges  for  the  procedure  range 
from  about  $50  to  $150  (2).  A  comparison  of  SPA  costs  with  those  of  other  techniques 
for  measuring  bone  mineral  can  be  found  in  the  costs  section  of  the  OHTA  assessment  for 
dual  photon  absorptiometry  (DPA)  (1 1). 

Radiation  exposure  is  always  a  concern  with  any  procedure  utilizing  radiation 
sources.  While  SP.A  is  a  noninvasive  technique,  it  does  involve  patient  exposure  to 
radiation.  Wahner  and  colleagues  have  performed  dosimetry  measurements  at  the  Mayo 
Clinic.  They  measured  patient  radiation  dose  from  SPA  of  the  radius  utilizing  l'''  and 
four  passes  1  mm  apart.  They  found  that  the  peak  skin  dose,  with  background  measured 
at  both  eye  and  gonad  sites,  was  13  mrad  (1). 

According  to  the  position  paper  on  radiologic  methods  to  evaluate  BMC  from  the 
Health  and  Public  Policy  Committee  of  the  American  College  of  Physicians,  SPA 
involves  minimal  radiation  exposure,  with  negligible  bone  marrow  or  gonadal  radiation 
(2).  The  position  paper  reports  SPA  involves  a  2  to  5  mrad  dose  to  the  limb.  The  body 
dose  is  negligible  as  a  result  of  little  radiation  scatter.  Physicians  are  required  to  obtain 
the  Nuclear  Regulatory  Commission  Level  VI  license  to  handle  the  necessary  tOO 
millicuries  of  l'^^  used  in  SPA  (3). 

The  physiologic  information  provided  by  measurements  of  BMC  have  been  under 
extensive  investigation  during  the  past  20  years.  Bone  mass  measurements  have  been  a 
valuable      research      tool     for     clinical     investigations     attempting     to     elucidate     the 
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pathogenesis  of  metabolic  bone  diseases.  Investigators  have  sought  to  determine  the 
clinical  significance  of  bone  loss  with  aging  and  bone  disease  and  its  relationship  to  an 
increasing  risk  of  fractures  among  the  elderly.  This  growing  interest  in  better 
understanding  the  naUire  and  degree  of  changes  in  BMC  with  age,  with  osteoporosis,  and 
with  metabolic  bone  disease,  in  general,  has  prompted  the  devetopment  of  noninvasive 
measurement  techniques  for  assessing  bone  mineral  content  (12).  A  variety  of  such 
techniques  in  addition  to  SPA  are  presently  available.  They  include:  radiogram  me  try, 
photodensitometr, ,  radiographic  absorptiometry,  computed  tomography,  and  DPA. 

Although  bone  mineral  measurem.ents  with  SPA  have  been  utilized  rr.ostly  in 
studies  of  primary  osteoporosis,  a  number  of  clinical  investigations  have  been  reported 
regarding  its  use  in  rena!  osteodystrophy  (13,1*, 15, 16, 17).  These  studies  which  include 
work  by  Stewart  and  associates,  Atkinson  and  colleagues  and  Griffiths  and  Zimmerman 
indicate  that  photon  absorptiometry  is  suitable  for  epidemiological  studies  and  clinical 
research  in  metabolic  bone  diseases  associated  with  renal  failure  {13,1'»,17).  However, 
the  role  of  SPA  measurements  for  individual  case  diagnosis  and  for  patient  management 
decisions  is  uncertain  (6,14,161. 

Many  of  the  methods  of  bone  mass  quantitation  in  general,  and  SPA  in  particular, 
have  been  used  in  attempts  to  diagnose  osteoporosis  or  to  follow  its  response  to 
therapy.  This  report  will  reassess  the  effectiveness  of  SPA  bone  miineral  measurements 
on  the  clinical  outcome  of  patients  being  evaluated  and  treated  for  osteopenic  bone 
diseases.  This  reassessment  seeL  s  to  ascertain  where  bone  mineral  evaluation  by  SPA 
fits  into  the  overall  scheme  of  osteoporosis  pre'/ention,  diagnosis  and  treatment.  A 
similar  report  has  been  published  on  DPA.  The  other  noninvasive  measurement 
techniques  for  bone  mineral  will  be  assessed  subsequently,  in  separate  reports. 
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BACKGROUND 


Osteoporosis  is  a  major  public  health  problem.  The  National  Institutes  of  Health 
Consensus  Devetopment  Conference  on  Osteoporosis  held  on  April  2-1*,  \9S,!i,  reported 
that  osteoporosis  may  affect  between  15  and  20  million  Americans  (18).  More  than  1 
million  fractures  attributable  to  osteoporosis  occur  annually  in  individuals  over  the  age 
of  45.  Twenty-five  percent  of  women  over  60  years  of  age  have  documented  vertebral 
fractures  in  association  with  osteoporosis.  As  many  as  50  percent  of  women  will  develop 
vertebral  fractures  by  age  75.  These  fractures  may  develop  during  routine  activities, 
such  as  bending,  lifting,  or  raising  from  a  chair  or  bed  (18).  tthile  compression  fractures 
(collapsed  fractures)  of  the  vertebrae  can  produce  severe  pain,  the  amount  of  back  pain 
and  disability  attributable  to  most  vertebral  fractures  is  unknown.  According  to  the 
American  College  of  Obstetricians  and  Gynecologists,  after  age  Ui  there  is  a  miarked 
increase  in  the  incidence  of  distal  forearm  fractures  (19).  By  age  60,  there  are  10  times 
more  forearm  fractures  in  women  than  in  men  of  comparable  age.  These  fractures  limit 
the  use  of  the  extremity  for  <*  to  S  weeks,  with  tong-term  disability  uncommon.  Vlhile 
osteoporosis  predisposes  to  fractures  of  various  bones,  hip  fractures  are  the  most  serious 
in  terms  of  disabibty,  mortality  and  aggregate  cost.  In  the  L'nited  States,  it  is  estimated 
that  miore  than  200,000  hip  fractures  occur  in  elderly  women  each  year  with  iO  percent 
found  to  be  related  to  pre-existing  osteoporosis  (19).  The  affected  population  tends  to  be 
ad/anced  in  age  and  the  sex  distribution  less  skewed  toward  females  than  is  the  case  with 
vertebral  fractures.  Acute  complications  such  as  depression  and  mrechanical  failure  of 
the  surgical  procedure  are  common  (18).  Most  patients  fail  to  recover  normal  activity. 
Hip  fractures  lead  to  fatalities  in  12  to  20  percent  of  cases  and  precipitate  long-term 
nursing  home  care  for  half  of  those  who  survive  (20,21).  Hip  fractures  pose  a  significant 
economic  as  well  as  a  medical  burden. 
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The  economic  burden  of  all  age-related  fractures  is  great  because  of  the  large 

nurr.ber  of  people  involved  and  the  expensive  and  protracted  care  that  is  often  required. 
About  a  fourth  of  all  patients  with  limb  fractures  require  hospitalization  and  ttie  fnean 
hospital  stay  increases  from  13.6  days  among  t)iose  age  25  to  '('' ,  to  32.6  days  among 
those  older  than  age  65.  Fractures  of  the  proximal  femur  account  for  rncre  than  half  of 
all  da>  s  of  hospitalization  for  lirrb  fractures.  The  cost  of  the  acute  care  alone  for 
fractures  of  the  proximal  femur  has  been  estimated  to  exceed  $1  billion  annuallv  in  the 
United  States  (22).  The  direct  and  indirect  costs  of  osteoporosis,  including  hip  fractures, 
arc  estimated  to  he  between  $3.5  billion  and  $6.1  billion  annually  m  the  United  States 
(IS, 21).  Asa  result  of  the  considerable  morbidity ,  mortality  and  expenditurrs  associated 
with  th.is  disease,  there  iS  growing  i/iterest  in  research  regarding  its  prevention, 
diagnosis,  and  treatment.  The  p.ithogenesis  of  osteoporosis,  its  prevention  and 
management  has  had  extensive  re/ie*.  A  sumniary  of  that  infornnation  c.in  he  found  in 
the  osteoporosis  sei^tion  of  the  OHTA  assessment  on  DPA  (II).  Additiorul  infornrBtion 
can  also  be  oh  tamed  front  the  numerous  references  cited  in  that  report. 

For  the  past  5  years  investigators  have  used  SPA  to  assess  the  BMC  of  t*ie 
appendicular  skeleton  in  "normal"  individuals  and  in  patients  *'ith  osteoporosis.  Studies 
have  been  conducted  to  investigate  wtiether  appendicular  (radial)  bone  mineral 
measurements  cotild  separate  "normal"  wofnen  from  wonnm  with  vertebral  compression 
fractrjrcs  or  femoral  neck  fractures.  Recently,  sonie  investigators  have  used  SPA  distal 
radial  and  os  calcis  m^eaiurements  ostensibly  to  identify  women  at  risl-.  of  future 
fractures.  This  report  examines  these  and  other  sturlies  as  well  as  other  evidence  that 
pertains  to  the  safety  and  clinical  effectiveness  o!  this  technique. 
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RATIONALE 

The  rationale  for  bone  mineral  measurements  in  osteoporosis  is  based  on  the 
demonstration  that  the  strength  or  resistance  of  a  bone  to  fracture  is  closely  related  to 
the  amount  of  bony  tissue  or  the  mass  of  the  mineral  present  in  the  bone.  Proponents 
argue  that  since  the  (breaking)  tensile  strength  of  bone  mass  is  related  to  its  mineral 
content,  measurerr.en  ts  of  bone  mineral  should  be  a  more  accurate  rnethod  of 
determining  fracture  risk.  Proponents  of  SPA  believe  that  the  ability  to  assess  the 
direction  and  degree  of  changes  in  bone  mi.neral  content  m  the  os  caicis,  distal  radial  and 
m.idradial  sites  facilitates  the  diagfKisis  and  m.anagement  of  rrtetabolic  bone  diseases, 
such  as  osteoporosis.  They  argue  that  information  on  bone  mineral  loss  is  clmtcally 
important  for  the  monitoring  of  age-related  bone  ioss,  lor  the  diagrwsis  and  monitoring 
of  bone  loss  resuitir>g  from  metabolic  bone  disease,  for  the  assessjnent  of  drug  effects  on 
borve  nruneralization,  and  for  the  accurate  assessment  of  fracture  riilt  at  the  spine  and 
femoral  neck.  Proponents  also  argue  that  these  measurements  could  prove  useful  as 
clinical  guides  to  therapy  in  assessing  the  therapeutic  responses  of  patients  wrth 
osteopenia. 

REVJEft  OF  AVAILABLE  INFORMATION 

Accuracy  and  Precision 

Accuracy  defines  the  decree  to  which  a  measurement,  or  an  estimate  based  on 
measurements,  represents  the  true  value  of  the  attribute  that  is  being  measured.  In  this 
case  It  refers  to  how  well  the  measurement  reflects  actual  mineral  content.  It  is 
expressed  as  a  coefficient  of  variation  (or  error  of  estimate)  of  the  difference  between 
actual  and  measured.  In  the  determination  of  osteopenia,  accuracy  in  the  measurement 
of  bone  mass  by  SP.A  is  of  great  imiportance. 
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A  number  of  complex  technical  factors  affect  absorptiometry  accuracy 
determirutions  m  vuo.  These  include  beam  hardening,  photon  beam  size,  scattered 
radiation  and  spatial  varution  of  soft  tissue  composition  (23).  SPA  minimizes  the  effects 
of  scattered  radiation  and  beam  hardening  that  contribute  to  that  inaccuracy.  The 
narrow  beam  (less  than  5mm  diameter)  eUminates  problems  of  scattered  radiation  while 
use  of  nonenergetic  radiation  minimizes  the  effects  of  selective  filtration  of  the  beam  as 
it  passes  through  a  l,mb  (beam  hardening)  (231.  According  to  3udy,  the  error  introduced 
by  hardening,  scatter,  and  finite  beam  size  can  be  reduced  to  less  than  2  percent  by 
calibrating  the  measurement  system  with  an  ash  study  (23). 

Sorenson  and  Cameron,  and  Christiansen  and  coworkers  have  demonstrated  that 
the  mineral  content  of  a  bone  as  determined  by  SPA  is  independent  of  the  position  of  the 
bone  relative  to  top  and  bottom  of  the  soft  tissue  and  independent  of  the  orientation  of 
the  bone  in  the  soft  tissue  (24,25).  It  is  also  independent  of  a  constant  thickness  of 
O'/erlying  tissue.  However,  the  distribution  of  fat  in  the  arm  is  such  that  its  thickness,  as 
seen  by  the  scanning  beam,  is  not  uniform.  Therefore,  the  accuracy  of  SPA  is  limited  by 
the  uncertainty  and  variation  of  soft  tissue  composition  over  and  in  the  bone.  The 
magnitude  of  this  error  has  been  estimated  to  be  from  2  percent  to  as  large  as  30  percent 
(23).  To  minimize  artifacts  introduced  by  variation  in  soft  tissue,  the  limb  being  studied 
IS  immersed  in  water  or  wrapped  in  a  tissue-equivalent  substance  to  simulate  constant 
thickness. 

The  instrumental  accuracy  of  SPA  using  I  '^5  as  the  photon  source  was 
determined  by  Cameron  and  coworkers  in  1968  (26).  Excised  bones  were  measured  under 
water  to  simulate  the  soft  tissue  surrounding  the  limb  and  the  nass  of  ashed  sections  was 
compared  with  the  absorptiometric  measurement.  The  authors  reported  accuracies  of  U 
to  7  percent  for  the  SPA  technique.  Mith  technical  modifications  (a  rapid  scanning 
automated  system)  made  during  the  study,  the  authors  demonstrated  improved  accuracies 
of  2   to  »   percent.     More  recently,  Rustgi  and  colleagues  found  a  6.5  percent  difference 
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when  they  compared  measured  BMC  values  obuined  by  SPA  with  absolute  values 
obtained  by  the  ashing  method  (27).  In  a  1983  review  of  noninvasive  methods  for 
quantitating  appendicular  bone  mass,  Johnston  concluded  that  SPA  provided  an  accurate 
assessment  of  the  amount  of  mineral  with  an  error  of  estimate  of  about  5  to  6  percent 
(9).  Preliminary  results  from  a  study  of  bone  mass  in  50  postmenopausal  osteoporotic 
women  at  the  University  of  Washington  was  recently  reported  by  Chestnut  at  the 
National  Institutes  of  Health  Consensus  Development  Conference  on  Osteoporosis  (28). 
With  SPA  measurements  of  the  radius/ulna,  he  reported  obtaining  an  accuracy  of  3  to  4 
percent.  Similar  findings  of  accuracy  (1-*  percent)  have  been  reported  in  the  position 
paper  on  radiologic  methods  to  evaluate  bone  mineral  content  from  the  Health  and  Public 
Policy  Committee  of  the  American  College  of  Physicians  (2). 

For  monitoring  changes  in  bone  mass,  SPA  bone  mineral  measurements  have  to  be 
sufficiently  precise  (reproducible)  to  provide  a  correct  estimate  of  these  changes. 
Precision  is  important  if  the  goal  is  to  detect  small  changes,  such  as  the  I  to  2  percent 
per  year  loss  of  bone  mass  found  in  many  postmenopausal  women.  The  coefficient  of 
variation  (CV)  expressed  in  percent  describes  the  precision  or  reproducibility  of  a  given 
measurement.  A  number  of  published  studies  have  reported  the  precision  of  repeated 
SPA  measurements  to  be  between  2  and  i  percent  (8,2S,29). 

Because  accurate  repositioning  of  the  bone  site  for  repeated  mieasurements  is  the 
principal  determinant  of  precision,  a  number  of  modifications  to  improve  the 
repositioning  error,  including  rectilinear  scanning,  have  been  introduced  in  different 
instruments.  Using  microcomputers,  scans  of  multiple  paths  about  1  mm  apart  are 
feasible,  giving  an  integrated  bone  mass  over  some  distance  (I).  According  to  Mazess, 
rectilinear  scanning  can  reduce  the  usual  2  to  4  percent  error  of  linear  scans  to  1  to  2 
percent  (7).   Similar  results,  under  strictly  controlled  conditions,  have  been  reported  by 
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Vlahner     and     roaorVers    (1).        Johnston     has    found     the    precision    of    repeated    SPA 
measurerrents  quite  good:  1  to  2  percent  in  the  research  laboratory,  and  2  to  5  percent  in 

the  cliHira;  setting  (9). 

Clinical  -Applications 

One  of  the  earliest  studies  of  bone  deminerahzation,  using  .SPA  measurements, 
was  performed  by  Smith  and  associates  on  Ift9  white  women  older  than  50  years  of  age  at 
Indiana  Lnr/ersity  School  of  Medicine  in  1972  (29).  They  measured  bone  mineral  at  two 
radial  sites  in  %  women  with  and  IH  women  without  fractured  vertebrae.  Although 
measurements  of  bone  mineral  in  the  radius  were  significantly  less  in  the  group  with 
collapsed  /ertebrae,  the  authors  reported  considerable  overlap  in  measurement  values  for 
the  fracture  and  nonfracture  groups  (29).  Because  there  appeared  to  be  a  greater  loss  of 
bone  m.ineral  from  the  radial  site  (one-tenth  of  the  forearm  length  from  the  distal  radius) 
containing  higher  percentages  of  trabecular  bone,  Smith  suggested  that  scans  of  the 
distal  radius  may  better  reflect  loss  of  mass  in  the  vertebrae  (29). 

In  a  1975  study,  Smith  with  other  associates  reported  results  similar  to  the  results 
of  his  earlier  study  (30).  Using  SPA  measurements  of  the  radius  in  a  larger  group  of 
fractured  (1"S  women  with  vertebral  body  decreased  at  least  one-third  in  height)  and 
nonfractured  (161  women)  Caucasian  women  age  50  or  older,  he  demonstrated  that  the 
nonfractured  group  had  significantly  higher  bone  mineral  values.  Again  there  were 
significant  overlaps  between  bone  mineral  values  for  osteoporotic  and  for  normal 
subjects.  A  short  followup  of  27S  women  for  h7Q  subject-years  showed  that  women  with 
low  SPA  measurements  may  have  a  greater  risk  of  diverse  types  of  fractures.  He  found 
that  the  incidence  of  vertebral  fractures  was  inversely  proportional  to  the  initial  bone 
mineral  measurements  taken  at  the  radius  (30).  Smith  concluded,  however,  that  factors 
other  than  low  bone  mineral,  such  as  degree  of  trauma,  quality  of  bone  and  activity,  may 
be  determinants  of  fracture  as  well  (30). 
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In  a  related  study  of  SPA  measurements  of  rates  of  mineral  loss  with  aging,  Smith 
and  colleagues  determined  that  estimates  of  rates  of  loss  over  periods  less  than  2  years 
were  too  low  in  precision  to  be  useful  (31).  According  to  Smith,  if  an  individual  loses 
bone  mineral  at  an  average  rate  of  about  1  percent  per  year,  the  precision  of  the 
technique  which  would  allow  the  detection  of  such  a  rate  must  approach  1  percent  if  the 
loss  is  to  be  determined  in  1  year.  If  the  precision  is  greater  than  this,  several  years' 
time  will  be  needed  before  the  loss  can  be  detected  (31). 

Similar  studies  involving  bone  mineral  measurements  in  osteoporosis  were 
conducted  at  Brookhaven  National  Laboratory  (32).  Cohen  and  associates  attempted  to 
diagnose  osteoporosis,  based  on  SPA  bone  mineral  measurements  of  the  radius.  Cohen 
found  a  large  inherent  variability  in  the  bone  mineral  measurements  of  the  radius  similar 
to  those  reported  by  Smith  (29).  He  also  was  unable  to  normalize  the  bone  mineral 
measurements  for  the  size,  age,  and  sex  of  the  individual  (32).  According  to  Cohen, 
these  factors  often  make  SPA  bone  mineral  measurements  of  the  radius  unsatisfactory 
for  evaluation  of  the  extent  of  osteoporosis  in  an  individual.  However,  he  does  believe 
that  bone  mineral  measurements  on  the  radius  can  be  used  to  distinguish  an  osteoporotic 
population  from  an  age- and  sex-matched  normal  population. 

In  a  continuation  of  the  wor1<  by  Cohen  (32),  Aloia  and  coworkers  determined 
whether  changes  in  bone  mineral  measured  by  SPA  in  the  midradius  (8-cm  site),  following 
therapy  for  osteoporosis,  reflected  changes  in  skeletal  mass  (total-body  calcium)  as 
measured  by  total-body  neutron  activation  analysis  (TBNAA)  (33).  Thirty-six 
osteoporotic  patients  who  underwent  several  therapeutic  regimens  were  studied  on  two 
occasions  approximately  9  nrranths  apart  by  SPA  and  TBNAA.  Aloia  found  no  apparent 
relationship  between  the  changes  in  bone  mineral  measured  by  SPA  in  the  midradius  with 
the  changes  in  total-body  calcium.  Aloia  concluded  that  changes  in  bone  mineral  at  the 
midradius  (S-cm  site)  could  not  be  extrapolated  to  indicate  changes  in  skeletal  mass. 
However,  he  noted  that  it  was  possible  that  differential  rates  of  remodeling  occurred 
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with  therapy  in  various  skeletal  sites  and  that  an  increment  in  BMC  of  the  radius  cotild 
he  accoTipanied  by  a  de<_'rement  in  total  skeletal  mass  (33).  ,Mthough  ,'Moia  suggested 
that  a  hotter  correlation  between  SPA,  measured  changes  in  bone  mineral  with  changes  m 
total-body  calcium  might  ha/e  been  obtained  at  a  radial  site  with  more  trabeojlar  bone 
(3-cm  site),  this  site  was  not  utilized  because  of  its  increased  error  in  measurement  (33). 

Studies  by  Khairi  and  coworkers  and  Watiner  and  associates,  pijblished  in  1976  and 
1977  respectively,  used  SP,A  and  Singh's  Trabecular  Pattern  Index  (Singh  index)  to  assess 
skeletal  status  and  to  compare  the  ability  of  the  two  methods  to  single  out  osteoporosis- 
prone  subjects  (34,35).  Both  groups  reported  that  neither  of  the  methods  clearly 
separated  thie  subjects  with  fracture  from  those  without  fracture.  The  study  by  Khairi 
prospectively  followed  106  women,  70  to  95  years  old,  for  2  to  3  years  after  obtaining 
initial  SP,A  bone  mineral  measurements  and  a  Singh  index  (3^).  Noting  that  the  total 
numbers  of  subjects  and  fractures  (n=29)  were  few,  Khairi  reported  that  the  incidence  of 
subsequent  fractures  showed  a  significant  inverse  correlation  with  the  initial  SPA  bone 
mineral  measurements  at  the  distal  radial  site  (3't). 

The  data  published  by  Wahner  again  coofirtned  that  SPA  bone  mineral 
measurements  of  osteoporotic  patients  fall  within  the  lower  ranges  of  average  bone 
mineral  of  the  relevant  cohorts  (35).  In  his  study,  and  m  contrast  to  the  findings  of 
Khairi,  *ahner  found  that  the  Singh  index  gave  a  better  separation  of  osteoporotic 
patients  and  age-matched  normals  than  SPA  measurements.  According  to  Vlahner,  the 
Singh  index,  which  is  based  entirely  on  changes  in  trabecular  bone,  probably  discrim,iaates 
better  because  osteoporotic  patients  ha/e  a  greater  proportion  of  toss  of  trabecular  bone 
of  the  axial  skeleton  than  of  cortical  bone  of  the  appendicular  skeleton  (35). 

In  1981  Riggs  and  coworkers  at  the  Mayo  Clinic  demonstrated  differences  in 
trabecular  and  cortical  bone  diminution  in  elderly  normal  subjects  and  in  patients  with 
spinal  osteoporosis  (36).  In  a  cross-sectional  study,  Rig^s  compared  trabeajlar  and 
cortical  bone  diminution  with  aging  by  meastjring  bone  mineral  concurrently  at  sites  in 
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the  axial  and  appendicular  skeleton.  Bone  mineral  of  the  radius  (mid  and  distal)  was 
measured  by  SPA  while  bone  mineral  of  the  vertebrae  was  determined  by  DPA. 
According  to  Riggs,  although  there  was  still  considerable  overlap,  spinal  bone  mineral 
measurements  with  DP.A  were  able  to  discriminate  patients  with  osteoporosis  from  age- 
and  sex-matched  norrr_3l  subjects  better  than  SP.A  bone  mineral  measurements  on  the 
radius  (36).  Riggs  suggested  that  cortical  bone  and  trabecular  bone  function  as  separate 
compartments,  which  differ  in  respect  to  onset  and  rate  of  bone  loss.  He  concluded  that 
direct  spinal  measurements  of  bone  mineral  are  greatly  superior  to  appendicular 
measurements  for  evaluating  the  severity  of  spinal  osteoporosis  (36). 

According  to  the  work  of  Manicourt  and  associates,  however,  the  amount  of  bone 
estimated  by  SPA  measurements  at  the  distal  radius  (3-cm  site)  closely  correlates  with 
the  amount  of  bone  estimated  by  physical  determination  of  porosity  index  in  the  iliac 
crest  trabecular  bone  (37).  Bone  biopsy  and  SP.A  measurements  were  performed 
concomitantly  on  UO  subjects:  31  normal  and  9  patients  with  one  or  more  compression 
fractures  of  the  vertebrae.  Because  the  physiochemical  data  (i.e.,  porosity  index) 
correlated  with  the  bone  m.ineral  values,  Manicourt  suggested  that  SPA  measurements  of 
a  single  peripheral  bone  (radius)  are  representative  of  changes  m  the  axial  skeleton  in 
normal  and  osteoporotic  subjects.  He  also  indicated  that  distal  scans  of  the  radius  better 
reflected  the  axial  skeleton  mass  than  proximal  scans  (37). 

In  I9S3  Jensen  and  colleagues  reported  finding  a  relationship  between  SPA  bone 
mineral  measurements  in  the  distal  part  of  the  forearm  of  70-year-old  women  and  the 
frequency  of  postmenopausal  fractures  (3S).  In  the  258  womien  studied  they  identified 
131  osteoporotic  fractures,  i.e.,  vertebral,  hip,  proximal  humerus,  and  distal  forearm  in 
77  of  the  women.  The  main  observation  of  the  author  was  that  the  frequency  of 
osteoporotic  fractures  was  more  than  three  times  higher  in  the  'tO  percent  of  women  with 
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the  lowest  bone  mineral  values  than  in  the  ST  percent  of  women  with  the  highest  values. 
Jensen  concluded  that  there  is  an  increased  frequency  of  osteoporotic  fractures 
associated  with  decreased  SP-\  bone  mineral  measurements  in  the  forearm  (38). 

Recently,  Gupta  and  coworkers  reported  using  SPA  measurements  to  establish  the 
presence  of  and/or  determine  the  severity  of  osteoporosis  (39).  In  13  of  17  patients  with 
a  history  of  vertebral  compression  fractures  they  found  reduced  bone  mineral  values  at 
the  radial  shaft.  Howeyer,  U  patients  {2i*  percent)  with  compression  fractures  had  normal 
bone  mineral  values  and  24  patients  without  fractures  had  reduced  bone  mineral  values  at 
the  radial  shaft.  Gupta  concluded  that  SPA  measurements  of  the  raidal  shaft  may  not 
accurately  refle<:t  the  state  of  the  axial  skeleton.  He  suggested,  despite  repositioning 
error,  considering  SP,'\  measurements  of  the  distal  end  of  the  radius  or  direct 
m.easurements  of  the  axial  skeleton  by  DP\  (39). 

Similar  findings  and  conclusions  regarding  the  relationship  between  radius  and 
spinal  bone  mineral  measurements  were  also  reported  by  Mazess  and  associates  (6).  In 
that  study,  reported  in  198*,  SPA  borve  mineral  measurements  of  the  distal  third  of  the 
radius  (site  one-third  of  the  forearm  length  proximal  to  the  styloid  process  of  the  ulna) 
were  corrparod  with  np\  total-body  bone  mineral  measurements  (TBBM)  and  spinal 
measurements  in  normal  and  osteoporotic  subjects.  Mazess  found  in  normal  males  and 
females,  a  relatively  small  error  (6-10  percent)  in  estimating  the  status  of  the  total 
skeleton  or  the  spine  from  SP^  bone  mineral  measurements  on  the  radius  (6).  However, 
in  osteoporotics  there  was  little  relation  between  measurements  at  these  sites. 
According  to  Mazess,  in  m-etabolic  bone  disease  such  as  osteoporosis,  a  preferential 
a'teration  of  trabecular  bone  makes  m.easurements  at  appendicular  sites  (radius) 
inappropriate.  He  concluded  that  preferential  spinal  osteopenia  probably  explains  the 
poor  diagnosis  of  osteoporosis  based  on  forearm  measurements  and  confirms  the  need  for 
a  direct  measurement  of  trabecular  bone  at  the  spine  (6). 
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The  regions  of  the  radius  examined  in  most  of  the  previously  discussed  studies 
have  been  composed  mainly  of  cortical  bone.  Reference  to  these  regions  as  10  percent, 
one-third,  and  50  percent  sites  technically  refer  to  the  length  along  the  ulna.  According 
to  Schlenker  and  von  Seggen's  distribution  of  B.MC  and  percentage  of  trabecular  bone 
atong  the  radius,  the  percentage  of  trabecular  bone  at  the  10  percent  site  is  less  than  25 
percent  and  the  percentage  of  trabecular  bone  at  the  one-third  and  50  percent  sites  is 
less  than  10  percent  (<(0).  These  sites  are  mainly  cortical  bone  whereas  the  site  of 
interest,  the  vertebrae,  is  predominantly  trabecular  bone. 

Therefore,  more  recently,  groups  have  reported  their  experience  using  SPA  to 
study  the  radius  at  a  site  where  the  percentage  of  trabecular  bone  is  similar  to  that 
found  in  the  lumbar  spine.  This  region  on  the  radius  has  been  referred  to  as  the  "distal  or 
ultradistal  site,"  and  is  determined  by  a  specific  radius-ulna  gap.  Distal  radial  bone 
mineral  studies  with  SPA  at  a  5mm  site  (radius-ulna  gap)  have  been  performed  by  various 
groups,  under  the  direction  of  T-almage,  at  the  University  of  .North  Carolina  School  of 
Medicine.  In  one  of  those  studies,  Aubrey  and  associates  determined  the  reliabilit\  of 
SPA  measurements  at  the  5  mm  distal  radius  site.  In  a  cross-sectional  study  of  more 
than  700  normal  white  women  they  obtained  measurements  at  tlie  .5  mm  site  relative  to 
age  ('»l).  .According  to  Aubrey  use  of  the  5mm  distance  between  the  ulna  and  radius  for 
SP,^  positioning  allows  for  reproducible  measurements  at  a  distal  site.  Nonetheless,  he 
showed  that  mispositioning  at  the  5mm  site  could  result  in  measurement  errors  of  1  to  3 
percent  (<(  I ).  However,  he  demonstrated  a  trabecular  bone  composition  of  greater  than 
50  percent  at  the  5rnm  site. 

From  the  large  cross-sectional  study  of  700  normal  women  ranging  in  age  from  IS 
to  9S  years,  Aubrey  found  that  there  was  minimal  bone  loss  in  the  radius  before  the  age 
of  .50  (<tl).  This  was  followed  by  an  accelerated  phase  of  bone  loss  that  persisted  for  the 
remainder  of  life.  The  bone  mineral  values  at  the  midradius  and  distal  radius  were  very 
similar.     To  determine   if   the  distal  radius  measurements  were  indicative  of  conditions 
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existing  in  the  spine,  Aubrey  compared  the  SPA  distal  radius  measuretnents  to  DPA 
lurr^bar  bone  measurements  in  i^G  normal  subjects  (41).  Based  on  the  small  population 
tested,  Aubrey  concluded  that  in  "normal"  women  the  bone  loss  with  age  at  the  distal 
radius  5  mm  site  correlated  closely  with  generalized  bone  mineral  loss  of  the  axial 
si  eleton. 

In  a  subsequent  study,  by  the  sam«  group,  Grubb  measured  radius  and  lumbar  spine 
bone  density  in  a  small  population  of  postmenopausal  white  female  patients  with 
nontraumatic  fractures  and  their  age-matched  controls  (!»2).  An  osteopenic  group 
Without  fractures  was  also  examined.  He  found  that  bone  density  values  at  all  sites 
(mudradius,  and  distal  radius  and  spine)  in  the  patient  populations  were  statistically 
reduced  from  the  bone  density  /alues  in  the  control  population.  \Hhile  the  density  of  the 
midradius  m  two  patient  groups  (mean  age  62  years)  showed  a  12  percent  decrease  in 
density  from  the  control  /alues,  the  density  of  both  the  lumbar  vertebrae  and  the  distal 
radius  had  decreased  25  percent.  From-  an  analysis  of  his  measurements  m  patients, 
Grubb  found  a  statistically  significant  correlation  coefficient  of  0.51  between  bone 
density  of  the  distal  radius  (5  mm  site)  and  that  of  the  lumbar  spine.  He  concluded  that 
in  patients  as  well  as  controls,  the  density  of  the  distal  radius  correlates  well  with  that 
of  the  lumbar  vertebrae  (42). 

According  to  Grubb,  95  percent  of  all  the  patients  with  nontraumatic  fractures  of 
the  spine  and  hip  had  a  distal  radius  density  /alue  of  125  mg/cm^  or  less  (42).  Based  on 
this  finding,  be  suggested  that  patients  without  fractures  but  with  distal  radius  density 
values  below  this  "at  risk"  value  (325  mg/cm^)  be  cor,sidcred  for  further  evaluation. 
However,  almost  30  percent  of  the  women  with  "at  risk"  distal  radius  measurements  had 
normal  lumbar  bone  measurements. 

In  an  accompanying  cross-sectional  study,  Jacobson  and  coworkers  used  SPA  bone 
density  measurements  at  the  distal  radius  site  of  5  mm  to  determine  the  effects  of 
exercise  on  normal  postmenopausal  bone  loss  (4  3).    Bone  density  also  was  measured  at  the 
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midradius  and  first  metatarsal  with  SP,^  and  at  the  spine  with  DP.A.  By  comparing  the 
bone  density  of  women  college  athletes  with  non-athletes  and  adult  athletic  women  with 
non-athletic  women,  3acobson  found  that  women  who  exercise  regularly  and  intensely 
have  elevated  bone  mass  both  in  compact  and  trabecular  areas.  According  to  3acobson, 
bone  measurement  values  in  the  radius  and  lumbar  spine  in  the  oldest  athletic  group  (55- 
75  years  of  age)  were  in  the  same  range  as  for  younger  athletic  women.  3acobson 
concluded  that  while  the  data  suggest  that  a  regular  and  sustained  exercise  program  is 
beneficial  in  building  and  maintaining  bone  mass  in  women,  longitudinal  studies  have  to 
be  carried  out  before  the  beneficial  effects  of  exercise  on  adult  bone  mass  could  be 
thoroughly  established  (43). 

In  a  similar  cross-sectional  study  using  SPA  to  examine  appendicular  trabecular 
bone  in  normal  women,  Nilas  and  colleagues  reported  that  on  a  group  basis,  the  bone  loss 
at  the  distal  forearm  scan  site  corresponds  to  the  spinal  bone  loss  (4).  However,  because 
the  relationships  between  forearm  and  spinal  bone  masses  are  modest,  Nilas  concluded 
that  in  individuals,  spinal  bone  mineral  cannot  be  predicted  from  bone  measurements 
taken  at  the  forearm.  To  measure  appendicular  trabecular  bone,  Nilas  located  the  S  mm 
site  (radius-ulna  gap)  and  scanned  distally  with  4  additional  scans  2  mm  apart.  By 
comparing  bone  measurements  in  this  site  in  19  postmenopausal  and  53  premenopausal 
women  with  bone  measurements  scanned  proximal  of  the  S  mm  site  (cortical  bone),  Nilas 
found  that  postmenopausal  trabecular  bone  loss  was  approximately  seven  limes  greater 
than  cortical  loss  w  ithin  the  first  5  to  6  postmenopausal  years  (4). 

.According  to  Nilas,  the  normal  calibration  procedure  usually  recommended  by  thie 
manufacturers  of  a  single  measurement  of  the  standard  before  each  patient  is  examined 
is  insufficient  and  results  in  a  precision  of  2  to  3  percent  (4).  To  eliminate  machine  drift 
and  achieve  a  long-term  reproducibility  of  1  to  1.5  percent,  Nilas  also  calibrated  the 
system  once  a  week  by  measuring  an  aluminum  standard  nine  times  for  54  scans. 
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In  their  review  of  the  Nilas  study  and  other  studies  using  SPA  to  measure  bone 
mineral  at  distal  and  ultradistal  sites  on  the  radius  fand  ulna),  Wahner  and  colleagues 
suggested  that  measurernents  made  at  these  sites  be  interpreted  *ith  caution  until 
further  data  are  available  (5).  .According  to  Wahner,  although  investigators  determine 
and  use  the  correlation  coefficient  between  bone  density  of  the  ultradistal  radius  and 
that  of  the  lumbar  spine  to  show  a  relationship  between  the  two,  it  is  not  the  appropriate 
parameter  for  predicting  lumbar  spine  density  from  ultradistal  radius  density  in  an 
individual.  He  believes  that  the  appropriate  parameter  is  the  95  percent  confidence 
interval  (5).  Vlahner  showed  that  studies  in  which  the  correlation  coefficient  was 
statistically  significant  (0.56)  between  bone  density  of  the  ultradistal  radius  and  that  of 
the  lumbar  spine  could  also  have  95  percent  confidence  internals  of  _*_  22  percent. 
Uahner  found  similar  95  percent  confidence  inter/als  are  obtained  when  predicting 
lumbar  spine  density  from  age  alone  (5). 

Mazess  has  also  reviewed  the  studies  using  SP.\  for  measurements  of  the  distal 
radius  (uu).  He  is  in  agreement  with  Wahner  that  correlation  coefficients  between  bone 
density  of  the  ultradistal  radius  and  that  of  the  lumbar  spine  are  not  the  appropriate 
parameters  for  predicting  lumibar  spine  density  from  ultradistal  radius  density  in  an 
individual.  According  to  Mazess  it  would  be  impossible  to  accurately  predict  spinal 
density  from  the  distal  radius  when  the  correlation  was  only  0.52  ((*4).  He  also  argues 
that  the  5  mm  site,  measured  by  some  in/estigators,  while  containing  more  than  35 
percent  trabecular  bone  is  not  50  percent  as  indicated.  According  to  Mazess,  studies 
thus  far  have  not  shown  that  the  distal  radius  site  is  a  better  discriminator  of 
osteoporosis  than  the  radius  shaft  or  is  equal  to  the  spine  i'-tU). 

Recently,  at  the  Gar/an  Institute  of  Medical  Research  in  Australia,  Pocock  and 
coworkers  examined  the  correlation  between  distal  (S  mmi)  forearm  BMC  determined  by 
SPA,  and  lumbar  vertebral  and  femoral  neck  BMD  determined  by  DPA  (!*5).  Significant 
correlations  (p   less  than  O.QOl)  were   found  between   the   measuremients  on  the  forearm 
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and  at  the  two  axial  sites  in  their  study  of  80  women,  50  postmenopausal,  aged  20  to  76 
years.  However,  despite  the  significant  correlation  between  BMD  in  the  spine  and  hip 
and  BMC  of  the  forearm,  there  was  a  large  scatter  of  individual  values  about  the 
regression  line  (large  standard  error  of  the  regression).  According  to  the  authors  the 
standard  error  of  the  regression  (13  percent  spine  and  12  percent  hip)  was  too  large  to 
allow  reliable  prediction  of  either  site  from  the  other  in  a  particular  individual  (!*5). 

Pocock  took  different  forearm  BMC's  as  detection  points  and  determined  the 
sensitivity  and  specificity  of  SPA  for  lumbar  spine  mineral  density  below  0.97g/cm2  (a 
value  associated  with  increased  fracture  risk)  (i»5).  For  prediction  of  lumbar  spine 
osteopenia  with  a  sensitivity  of  88  percent,  Pocock  determined  that  the  false  positive 
rate  was  91  percent.  In  order  to  achieve  a  specificity  of  82  percent,  Pocock  found  th.e 
false  negative  rate  was  65  percent.  Similar  predictions  were  obtained  at  the  femoral 
neck.  Pocock  concluded  that  despite  ttie  relatively  small  study  population,  the  data  show 
that  forearm  densitometry  (8  mm  site)  cannot  be  used  to  detect  (screen)  reduced  BMD  in 
the  lum:bar  vertebrae  or  femoral  neck  in  postmenopausal  fem.ales  1.1*5). 

In  a  longitudinal  study  of  1,098  randomly  selected  women  ranging  in  age  from  43 
to  80  years,  U'asnich  and  associates  determined  the  risk  of  fracture  associated  with 
varying  photon  absorptiometry  BMC  measurements  at  four  skeletal  sites  {'4$).  BMC  of 
the  OS  calcis,  distal  radius,  and  proximal  radius  was  measured  by  SP.^  in  all  1,098 
women.  These  women  have  now  been  followed  for  4.5  years.  Of  these  women,  456  have 
had  (subsequent  to  fracture  occurrence)  both  lumbar  spine  scans  (DP.A)  and  x-rays. 
Among  the  1,098  women  followed  for  4.5  years  there  were  a  total  of  26  incident 
fractures.  These  included  eight  rib  fractures,  six  fractures  at  tlie  virist  and  onI>  one  at 
the  hip  (46). 

Uasnich  compared  the  nonspine  fracture  incidence  rates  by  quintile  of  bone 
mineral  content  at  the  proximal  radius,  distal  radius,  os  calcis,  and  lumbar  spine  (46). 
Using  estimated  odds  ratios  for  varying  levels  of  BMC,  he  investigated  the  dose-response 
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relationship  of  BMC  to  the  risk  of  fracture.  ^lasnich  determined  that  the  risk  of  fracture 
was  significantly  increased  with  diminishing  quintiles  of  BMC  at  most  skeletal  sites. 
Moreover,  when  subjects  in  the  lowest  BMC  quintile  were  compared  to  those  in  the 
highest  quintile,  the  greatest  risk  difference  was  found  for  the  os  calcis. 

Because  subjects  in  the  lowest  quintile  of  cs  calcis  BMC  had  a  nonspine  fracture 
risk  10  times  greater  than  subiects  in  the  highest  BMC  quintile,  Vlasnich  concluded  that 
the  OS  calcis  BMC  measurement  was  the  best  predictor  of  nonspine  fracture  risk  (<(6). 
This  would  include  hip  fractures,  although  only  one  fracture  at  that  site  was  included  in 
the  study.  He  also  suggested,  based  on  prevalence  data,  that  the  os  calcis  BMC 
measurement  was  the  best  overall  indicator  of  spine  fracture  risk.  The  most  significant 
relationship  of  BMC  to  spine  fracture  prevalence  was  observed  for  the  os  calcis  (p=0.026) 
and  the  lumbar  spine  (p^O.O^l).  Although  the  study  did  not  relate  BMC  at  the  os  calcis  to 
subsequent  spinal  fracture  incidence,  "iasnich  concluded  that  measurenent  of  os  calcis 
BMC  m.ay  be  useful  for  routine  risk  evaluation  of  perimenopausal  women  (it6). 

In  a  related  study,  ttasfiich  included  prospective  spinal  fracture  incidence  data  in 
order  to  evaluate  the  predictwe  power  of  photon  absorptiometric  bone  mineral 
measurements  at  various  sites  for  fracture  risk  at  "all"  skeletal  sites  combined  (!<71.  He 
hoped  to  determine  which  single  skeletal  measurement  was  the  best  predictor  of  fracture 
risk,  irrespecti/e  of  fracture  site.  Also,  the  small  number  of  spinal  incident  fractures 
recorded  may  have  necessitated  combining  the  spine  and  appendicular  incident  fractures. 
The  294  women  of  this  study,  ranging  in  age  from  about  Uh  to  79  years,  were  a 
random  subsample  of  the  population  described  m  the  pre/ious  report  (46).  A  total  of  17 
incident  fractures  were  obser/ed  which  included  8  at  the  spine  and  I  at  the  hip.  Vlasnith 
observed  the  m.o5t  significant  relationships  of  BMC  to  fracture  risk  for  the  os  calcis 
(p:C.0G9)  and  the  spine  (p=0.01l).    Uhen  subiects  in  the  lowest  BMC  quintile  were 
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compared  with  those  in  the  highest,  the  greatest  risk  difference  was  found  for  the  os 
calcis.  Subjects  in  the  lowest  quintile  of  os  calcis  BMC  had  a  combined  (global)  fracture 
risk  six  times  greater  than  subjects  in  the  highest  BMC  quintile. 

Wasnich  concluded,  however,  that  because  of  the  small  number  of  incident 
fractures,  these  results  must  be  viewed  as  preliminary.  He  suggested  that  measurements 
at  the  OS  calcis  and  lumbar  spine  may  prove  to  be  useful  for  assessment  of  global  (total) 
fracture  risk  (47). 

In  a  followup  to  the  previous  work  at  North  Carolina,  Talmage  and  coworkers  used 
SPA  and  [5PA  to  study  age-related  bone  loss  at  several  skeletal  sites  (4S).  Bone  mineral 
density  was  measured  at  the  midradius,  distal  radius  and  lumbar  spine  m  1,105 
asymptomatic  non-athletic  and  124  athletic  Caucasian  women  aged  1S-9S  years. 

!n  the  non-athletes,  Talmage  observed  that  the  BMD  of  the  two  radial  sites  and 
the  lumbar  spine  correlated  positively  (48).  He  also  found  that  an  age-related  increase  m 
rate  of  loss  of  BMD  occurred  at  each  of  the  three  sites.  The  approximate  age  at  which 
the  increase  m  the  rate  of  BMD  loss  occurred  corresponded  roughly  to  the  time  of 
menopause.  In  order  to  explain  the  increase  in  rate  of  loss  of  BMD  at  the  spine,  not  seen 
in  other  reports  (36),  Talmage  indicated  that  this  may  be  due  to  differences  in  sam.ple 
size  and  the  age  distribution  of  the  populations  studied  (4S). 

In  the  smaller  population  of  athletes,  defined  as  those  women  who  exercised 
regularly  three  times  per  week  for  9  months  of  the  year  for  at  least  5  years,  no  increase 
in  the  rate  of  bone  density  loss  could  be  demonstrated  at  the  two  radial  sites  (4S).  The 
number  of  lumbar  spine  measurements  (DPA)  in  this  group  was  too  small  for  analysis. 
According  to  Talmage,  while  the  absence  of  a  significant  change  in  rate  of  bone  loss  in 
athletes  could  have  been  due  to  the  relatively  small  number  of  subjects,  it  also  suggested 
that  regular  sustained  exercise  programs  may  delay  or  minimize  the  increased  rate  of 
loss  of  BMD  which  occurs  in  non-athletic  women  in  the  perimenopausal  period  (4S). 
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In  contrast  to  the  findings  of  Talrriage  (!iS),  Riggs  again  reported  lindmg  striking 
differences  in  the  patterns  of  appendicular  and  axial  bone  loss,  over  life,  in  women  iU')). 
Based  on  a  longitudinal  study  of  only  139  normal  women  a^ed  20-83  years,  he  concluded 
that  vertebral  bone  loss  began  well  before  menopause  anti  continued  into  old  age,  with 
only  a  trend  toward  midlife  acceleration.  According  to  Riggs,  substantial  amounts  of 
bone  lost  from  the  axial  skeleton  prior  to  menopause  suggest  prophylactic  intervention 
well  hefore  the  menopause  (!*9). 

Recently,  Ott  and  coworkers  found  that  in  women  with  osteoporosis  there  were  no 
correlations  between  SPA,  DPA,  and  CT  measorements  of  1-year  changes  in  bone  mass 
(50).  In  addition  to  the  possibility  of  different  rates  of  bone  changes  at  different  sites  of 
the  skeleton,  Ott  stjggested  that  the  lack  of  correlation  between  the  measurenients  may 
he  related  to  the  precision  of  the  techruques  and  magnitude  of  the  changes  in  bone  in 
osteoporosis.  She  concluded  that  the  techniques  used  were  not  sufficiently  precise  to 
measure  the  small  amount  of  change  m  booe  after  only  1  year  (50).  Riggs  and  Melton 
believe  tfiat  measurements  every  6  months  over  2  to  3  years  may  be  required  to  estimate 
individual  rates  of  bor>e  loss   (21). 

-  -  According  to  Ruif  aruJ  Hayes,  changes  in  bone  geometry  and  in  material 
properties,  such  as  ultimate  compressive  and  tensile  strength  and  energy  absorbed  prior 
to  iailure,  may  be  the  most  critical  features  of  the  skeletal  aging  process  (51).  Failure 
to  measure  these  characteristics  may  account  for  ttie  relatively  low  efiiCjerKry  of  photon 
absorptiometry  in  identifying  individuals  who  are  at  high  risk  for  fracture.  Moreover, 
they  believe  that  standardizing  BMC  by  bone  width  can  produce  misleading  results  in 
locational,  sex,  and  age  comparisons.  In  order  to  compare  BMC  m  different  individuals, 
some  kind  of  standardization  of  skeletal  size  (bone  volume)  must  be  carried  out  (51).  The 
most  common  size-standardization  procedure  has  been  to  divide  RMC  by  total  bone  width 
across  the  path  of  the  scan  (1).    However,  based  on  a  198^  study,  Ruff  arKi  Hayes  do  not 
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believe  that  bone  width  is  a  good  index  of  true  bone  volume  and  suggest  that  variations 
reported  in  bone  minoral  mass  are  almost  entirely  due  to  variation  in  hone  volume,  not 
variation  in  bone  density  or  mineralization  (51). 

DfSCUSSION 

The  measurement  of  hone  mass  is  sn  important  tool  in  the  study  of  metabolic  bone 
diseases,  particularly  osteoporosis.  Current  interest  is  centered  on  the  recent  advances 
in  the  SPA  technique.  This  interest  is  a  result  of  the  recent  applicability  of  the  SPA 
technique  to  measure  appendicular  bone  sites  (distal  radius,  os  calcis)  with  quantities  of 
trabecular  bone  similar  to  that  of  the  spine  and  hip.  tthile  SPA  is  capable  of  measuring 
bone  mineral  and  has  advanced  our  knowledge  of  bone  disease  in  general,  its  role  in  the 
management  of  the  individual  patient  is  uncertain. 

It  would  be  advantageous  to  be  able  to  prospectively  identify  those  women  who 
are  at  risk  of  devetoping  osteoporotic  fractures,  in  order  to  direct  treatment  to  those  at 
greatest  risk.  As  a  screening  test  for  osteoporosis  in  perimenopausal  women,  this 
application  of  SPA  bone  mineral  measurements  is  suggested  to  have  potential  utility. 
Once  established  as  a  screening  tool  it  could  be  used  in  the  strategy  for  treating  afflicted 
individuals  or  preventing  osteoporosis.  Although  the  technology  to  noninvasivelv  measure 
hone  mineral  with  SPA  is  currently  available,  the  ability  of  such  measurements  to 
identify  those  individuals  who  will  subsequently  fracture  has  not  yet  been  stiown.  In  a 
prospective  study  of  1 ,09S  women  with  diverse  types  of  nonvertebral  fractures  *asnich 
and  coworkers  found  that  subjects  in  the  kjwest  quintile  of  bone  density,  as  measured  by 
SPA,  had  a  tenfold  greater  risk  of  some  type  of  fracture  ttvar  women  in  the  highest 
quintile  (46).  Measurements  of  the  bone  density  of  the  os  calcis  appeared  to  be  a 
stronger  predictor  of  fractures  than  measurements  at  other  sites.  According  to  other 
investigators,  this  study  included  too  few  fractures  of  the  hip  (one)  or  wrist  (six)  to  assess 
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the  value  of  SP,A  for  predicting  these  fractures  (52).  In  a  subsequent  study  by  Vlasnich, 
which  included  prospecti/e  /ertehral  fracture  inciderKe  data,  the  author  recommended 
that  the  results  of  that  study  be  viewed  as  preliminary  because  of  the  small  number  of 
incident  fractures  included  in  the  study  (^7). 

Presently,  there  has  been  no  prospecti/e  study  demionstrating  that  the  noninvasive 
measurement  of  bone  mass  by  SPA  can  identify  patients  who  will  suffer  fractures.  In 
their  19S4  review  of  the  various  noninvasive  methods  for  bone  mineral  measurements, 
Wahner  and  colleagues  concluded  that  there  was  no  optimal  technique  available  for  mass 
screening  for  early  osteoporosis  (1).  The  Amierican  College  of  Physicians'  Health  and 
Public  Policy  Comimittee  recently  reviewed  various  radiologic  methods  for  measuring 
B,MD,  including  SPA,  but  made  no  recommendation  about  the  use  of  these  tests  in  routine 
screening  for  osteoporosis  (2).  In  order  to  predict  individuals'  fracture  risk,  it  would  be 
necessary  to  study  large  population  cohorts  of  women  from  various  age  groups  and  relate 
their  specific  bone  measurements  to  prospective  fracture  incidence  data  collected  over  a 
sufficient  period  of  time.  From  fracture  incidence  data,  the  risk  ratio  would  provide  an 
estimate  of  risk.  This  type  of  study  would  enable  investigators  to  determine  whether  it 
would  be  possible  to  predict  the  risk  of  fracture  from,  the  initial  bone  density 
measurements.  A  patient's  bone  mass  measured  before  or  at  menopause  may  indicate 
whether  she  has  low  or  high  bone  m.ass  for  her  age.  It  will  not  necessarily  indicate 
whether  she  will  fall  into  the  high-risk  group  10  to  15  years  later,  when  fractures  begin. 
The  contribution  of  bone  rr,ass  at  maturity  versus  subsequent  rates  of  loss  is  still  largely 
unknown.  Moreover,  there  exists  a  controversy  regarding  the  selection  of  a  screening 
site.  '*'hile  many  investigators  consider  BMD  measurements  of  the  actual  fracture  site 
(spine  and  hip)  paramount,  others  argue  that  fracture  risk  prediction  and  screening  can  be 
accomplished  by  appendicular  (trabecular)  DMD  measurements. 
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According  to  some  reports  it  would  be  a  useful  screening  tool  (42,'(6).  However, 
according  to  other  reports  it  would  be  of  little  value  because  it  could  not  reliably  predict 
the  risk  of  fracture  in  the  spine  or  hip(21,'t5). 

Initially,  investigators  used  SP.^  bone  m.ineral  measurements  in  attempts  to  find  a 
specific  level  of  bone  density  ttiat  clearly  distinguished  patients  with  vertebral 
osteoporosis.  Those  studies,  including  the  work  of  Smith  and  associates  (30),  Cohen  and 
associates  ('52),  Khairi  and  coworkers  (3!*),  and  Wahner  and  associates  (35\  ha/e  been 
largely  unsuccessful.  According  to  Smith,  factors  other  than  low  bone  mineral,  such  as 
degree  of  trauma,  quality  of  bone,  and  activity,  may  be  determinants  of  fracture  as 
well.  An  individual  subject  with  low  bone  mineral  has  only  one  of  the  factors  which 
increases  ttie  risk  of  fracture  (30).  Alttiough  Cohen  found  SPA  bone  mir>era! 
measurements  of  the  radius  unsatisfactory  for  evaluation  of  the  extent  of  osteoporosis  in 
an  individual,  he  believes  that  bone  mineral  measurements  on  the  radius  can  be  used  to 
distinguish  an  osteoporotic  population  from  an  age-  and  sex-matched  normal  population 
(32). 

Other  published  reports  also  suggest  that  forearm  SPA  would  not  reliably  assess 
the  state  of  the  spine  or  hip.  Mazess  and  colleagues  found  in  normal  males  and  femiales, 
a  relatively  small  error  (about  10  percent)  in  estimating  the  status  of  the  spine  from  SPA 
bone  mineral  measurements  on  the  radius  (f).  However,  in  osteoporotics  there  was  little 
relation  between  measurements  at  these  sites.  According  to  Mazess,  30  to  40  percent  of 
patients  at  risk  will  be  missed  by  SP,^  measurements,  even  if  those  measurements  are 
taken  on  the  distal  radius  or  the  os  calcis  (53).  Mazess  concluded  that  preferential  spinal 
osteopenia  probably  explains  the  poor  diagnosis  of  osteoporosis  based  on  forearm 
measurements  and  confirms  the  need  for  a  direct  measurement  of  trabecular  bone  at  the 
spine  (6).  I  ■ 
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Recently,  studies  of  SP.\  ha/e  attempted  to  determine  the  clinical  usefulness  of 
%P,\  measurements  at  appendicular  sites  (distal  and  ultradistal  radius)  containing 
amounts  of  trabecular  bone  similar  to  that  found  in  the  lumbar  spine.  Jacobson  (43)  and 
Talmiage  (!*S)  at  the  University  of  North  Carolina  School  of  Medicine  used  SPA 
measurements  at  the  distal  radius  (5  mm  site)  to  show  differences  in  bone  mass  and  bone 
loss  in  groups  of  atheltic  and  non-athletic  women.  In  an  accompanying  study,  Crubb 
found  a  statistically  significant  correlation  between  bone  density  of  the  distal  radius  and 
that  of  the  lumbar  spine.  He  concluded  that  in  patients  as  well  as  controls,  the  density 
of  the  distal  radius  correlates  well  with  that  of  the  lunnbar  vertebrae  (42). 

However,  studies  by  Silas  (U),  Uahner  (5),  .Mazess  (44),  and  Pocock  (45),  indicate 
that  a  significant  correlation  between  measurements  at  two  sites  (distal  radius  and 
lumbar  spine)  does  not  necessarily  mean  that  one  measurement  may  accurately  predict 
the  other.  ,Although  Nilas  found  that  bone  loss  at  the  distal  forearm  scan  site 
corresponded  to  spinal  bone  loss,  he  concluded  that  in  individuals,  spinal  bone  mineral 
could  not  be  predicted  from  bone  measurements  taken  at  the  forearm  (4).  Wahner 
showed  that  in  the  Nilas  study,  in  which  the  correlation  coefficient  between  bone  density 
of  the  ultradistal  radius  and  that  of  the  lumbar  spine  was  statistically  significant,  scatter 
of  the  .data  could  result  in  an  error  in  measurement  prediction  of  *_  22  percent  (5). 
According  to  Wahner  the  appropriate  parameter  for  predicting  lumbar  spine  density  from 
ultradistal  radius  density  in  an  individual  is  the  95  percent  confidence  interval. 

Pocock  and  coworkers  also  found  a  significant  correlation  between  B.MD  in  the 
spine  and  hip  and  BMC  of  the  forearm  (S  mm  site).  However,  he  also  reported  that  there 
was  a  large  scatter  of  individual  values  about  the  regression  line  (large  standard  error  of 
the  regression).  According  to  Pocock,  significantly  correlated  measurements  with  a 
large  standard  error  of  the  regression  (scatter)  will  preclude  a  reliable  prediction  of  one 
site  from  the  other  in  a  particular  individual  (45). 
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.Moreover,  as  a  screening  technique  for  reduced  BMPi  in  the  lumbar  spine,  Pocock 
showed  that  a  sensitivity  of  90  percent  with  SPA  could  only  be  achieved  by  accepting  a 
specificity  of  9  percent  (45).  This  meant  a  false  positive  rate  of  about  90  percent. 
Similarly,  for  prediction  of  femoral  neck  osteopenia  at  a  SPA  sensitivity  of  92  percent, 
Pocock  found  that  the  false  positive  rate  was  S7  percent. 

Another  clinical  application  proposed  for  the  SPA  technique  has  been  the  use  of 
SPA  measurements  to  monitor  the  rates  of  bone  loss  and  the  effectiveness  of 
treatment.  This  could  apply  to  the  treatment  of  individuals  with  established  osteoporosis 
and  also  to  those  receiving  preventive  regimens.  Because  rates  of  bone  loss  are 
relatively  small  compared  with  the  reproducibility  of  the  measurement,  current  methods 
for  measuring  bone  mass,  including  SPA,  may  not  be  sufficiently  precise  for  clinical 
decisions  in  an  individual  (52,54).  SPA  is  reported  to  have  a  precision  of  1  to  5  percent 
and  the  average  rate  of  appendicular  bone  loss  in  women  is  1  percent  per  year  in  the 
decade  after,  and  less  before  natural  menopause  (9,52).  .According  to  Cummings  and 
Black,  measurement  of  women's  rate  of  bone  loss  based  on  two  measurements  of  bone 
mass  over  a  period  of  time  leaves  considerable  uncertainty  about  her  rate  of  loss.  Even  a 
bone  loss  of  3  percent  measured  by  a  technique  with  a  2  percent  reproducibility  (SPA) 
leaves  considerable  uncertainty  about  the  actual  rate  of  loss  (the  90  percent  confidence 
interval  for  that  change  in  bone  mass  varies  from  a  1.7  percent  gain  to  a  7.7  percent  loss) 
(52).  Unless  multiple  measurements  are  made,  a  woman  must  lose  a  substantial  amount 
of  bone  during  the  time  between  measurements  before  a  physician  can  conclude  that  she 
IS  losing  bone  more  rapidly  than  normal  (52).  However,  even  these  additional 
measurements  have  uncertain  value  for  predicting  future  rates  of  bone  loss  or  assessing 
risk  for  fractures  and  would  substantially  increase  the  expense.  .According  to  Ott,  until 
such  time  as  more  sophisticated  methods  of  improving  the  reproducibility  are  developed, 
techniques  for  measuring  bone  mineral,  such  as  SPA,  will  be  valuable  in  studying  large 
groups  of  patients  but  will  not  be  helpful  in  individuals  (54). 
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With  adequate  precision,  ttie  high  accuracy  of  SPA,  together  with  its  low  radiation 
dose  (2-5  mrad),  would  suggest  that  it  would  be  particularly  suitable  for  determining 
rates  of  bone  loss  by  sequential  measurements.  However,  for  single  measurements,  there 
would  be  uncertainty  as  to  whether  the  results  would  reliably  reflect  bone  loss  in  the 
spine  and  hip. 

Advice  and  comments  concerning  the  safety  and  clinical  effectiveness  of  SPA 
have  been  sought  from  groups  and  organizations  within  and  outside  of  the  Federal 
Government.  An  announcement  of  this  assessment  appeared  in  the  Federal  Register 
notice  of  October  26,  iSik  (55).  On  .Tune  20,  1985,  in  testimony  before  the 
SubcoTimittee  on  Aging  of  the  Com.mittee  on  Labor  and  Hum.an  Resources,  United  States 
Senate,  the  National  Institutes  of  Health  fNlHl  through  the  National  Institute  of 
Arthritis,  Diabetes,  and  Digestive  and  Kidney  Diseases  'MADDK)  stated  that  it  was  a 
research  imperative  to  develop  methods  for  measuring  bone  density  (5^).  In  addition  to 
diagnosis,  these  methods  should  enable  early  identification  of  bones  most  vulnerable  to 
fracture  and  provide  a  measure  by  which  to  evaluate  the  effectiveness  of  new 
therapies.  According  to  NIADDK,  while  several  noninvasive  methods  for  measuring  bone 
density  have  been  developed,  at  present  no  existing  techniques  can  adequately 
discriminate  early  m  the  disease  process  between  normal  and  osteoporotic  individuals 
f56).  i^e  NI.ADDK  recommended  long-term  clinical  trials  of  various  specific  patient 
populations  in  numibcrs  large  enough  to  provide  valid  and  reliable  estimates  of  risk,  and 
to  determine  the  optimal  regimens  to  prevent  bone  loss  and  fracture. 

At  that  same  hearing  on  osteoporosis,  the  National  Institute  op  Aging  (^'l^)  stated 
that  there  is  a  need  for  better  ways  of  identifying  persons  at  high  risk  of  fracture,  since 
those  individuals  could  be  expected  to  benefit  m.ost  from  treatment  (20).  Because  it  is 
still  unclear  which  persons  would  benefit  from  which  treatments  and  at  what  dosages  and 
schedules,  additional  research  and  clinical  trials  are  needed  to  develop  the  current  state 
of  knowledge  regarding  pre/ention  and  treatment  of  osteoporosis  for  specific  individuals 
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or  groups.  The  American  College  of  Obstetricians  and  Gynecologists  (ACOG),  in  their 
statement  before  the  Subcommittee  on  Aging,  indicated  that  presently,  there  are  no 
tests  to  identify  which  women  are  at  risk  for  developing  osteoporosis  (19).  The  College 
recommended,  however,  that  the  physician  determine  bone  loss  by  absorptiometry  in 
their  diagnosis  of  osteoporosis. 

Prior  to  the  June  20,  19S5,  Senate  Hearing  on  Osteoporosis,  the  National  Institutes 
of  Health  (,N1H)  Consensus  Development  Conference  on  Osteoporosis  was  held  on  April  2- 
fc,  19S''  (IS).  At  that  conference,  data  were  presented  which  showed  that  none  of  the 
noninvasive  techniques  for  measuring  bone  mass  were  able  to  discriminate  significantly 
between  norn-,al  and  osteoporotic  individuals.  None  of  the  techniques  for  currently 
quantitating  bone  mass  can  definitely  predict  the  individual  at  significant  risk  for 
osteoporosis  prior  to  the  occurrence  of  fracture.  The  Consensus  Panel  concluded  that 
osteoporosis  was  a  major  public  health  problem;  requiring  additional  research  on  the 
biology  of  human  bone,  defining  individuals  at  risk,  and  developing  safe,  effective,  low- 
cost  strategies  for  fracture  prevention  (IS).  The  panel  recommended  studies  to  develop 
accurate,  safe,  inexpensive  methods  for  determining  the  level  of  risk  for  osteoporosis  in 
an  individual,  to  establish  early  diagnosis,  and  to  assess  the  clinical  causes  of  the  disease 
(IS). 

According  to  the  Food  and  Drug  Administration  (FDA),  SPA  devices  are  pre- 
amendment  products  marketed  prior  to  enactment  of  the  Medical  Device  .Amendments  of 
May  2S,  1976,  to  the  Food,  Drug,  and  Cosmetic  Act.  SPA  devices  are  being  marketed 
under  Section  510(k)  of  the  Medical  Device  .Amendments  to  the  Food,  Drug,  and 
Cosmetic  .Act.    These  devices  have  been  proposed  for  classification  as  Class  11  devices. 

Through  Its  Clinical  Efficacy  ,^ssessment  Project,  the  American  College  of 
Physicians  published  a  policy  statement  on  radiologic  methods  to  evaluate  bone  mineral 
content  in  June  19S'*  (2).  The  College  concluded  that  all  methods  of  BMC  measurement 
result  in  significant  overlap  between  diseased  and  normal  populations.    They  stated  that 
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the  ultimate  benel.t  of  early  diagnosis  of  metabolic  bone  disease  will  deperd  on  the  clear 
establishment  of  safe  and  effertwe  treatments.  The  College  believes  that  measurements 
of  BMC  have  greater  utility  in  follow*  ing  the  course  of  a  disease  proces-s  or  ass/'ssing  the 
effect  of  therapy  than  in  establishing  a  diagnosis.  According  to  the  College,  none  ol  the 
available  techniques,  including  %P\,  accurately  predict  tendency  to  fracture  (2). 

The  Orthopedic  Research  Society  strongly  supports  continued  research  in  the 
developmient  of  noninvasive  techniques  for  understanding  metabolic  bone  disease.  The 
Society  suggested  that  the  re-search  examine  tf^  precision,  accuracy,  sensitwitv,  cost, 
a/ailahihty,  and  relevance  To  underlying  m'etaifoh'  bone  disease  of  each  of  the 
techniques  currently  under  study.  The  Society  also  suggested  holding  a  *arks.hop 
directed  at  the  ufvdet■star^dlng  of  the  surveillar>ce  of  bone  disease. 

It  IS  the  opinion  of  the  Society  ol  Nuclear  Medicine  that  bone  mineral  density 
studies  shoold  become  pan  of  ttie  work-up  of  patients  *ith  osteoporosis  and  that  DPA  is 
ttie  techoKjue  of  choice  at  this  tim«.  According  to  the  Society,  other  methods 
perfomved  a\  appendicular  bone,  such  as  SPA,  are  ol  little  valtie  in  osteoporosu. 
However^  they  may  have  some  application  m  renal  bone  distase. 

A  response  Irom  the  American  Coliege  ol  Nuclear  Physicians  state<l  that 
ostsoporosis  can  he  detected  in  its  earltpst  stages  by  DPA  measurennents  ol  the  vertebral 
spate.  According  to  the  CaJI«ge,  in  or<ier  to  postpone  or  prevent  the  problems  ol 
insidious  progressive  osteoporosis,  early  detection  and  screerung  by  bone  mineral  analysis 
of  the  Kimbar  spine  by  DPA  is  critical.  The  College  finds  DPA  of  tt>e  spme  lar  superior 
to  SPA  of  the  radius  m  detecting  most  cases  of  early  osteoporosis.  They  suggest, 
however,  that  in  older  patients  with  significant  degenerative  spme  disease,  SPA 
measurements  may  be  helpful  in  the  management  of  an  individual  patient. 
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SUMMARY 

SPA  is  a  noninvasive  radiologic  technique  used  to  assess  BMC  in  the  appendictriar 
skeleton.  A  photon  beam  from  a  sealed,  single,  low-energy  r.idici5otopc  source  is 
directed  at  a  bone  of  the  patient's  limtl,  usually  the  radius.  The  difference  in  photon 
absorption  between  bone  and  soft  tissue  allos^s  for  the  calculation  of  the  tcital  bone 
mineral  found  in  the  scan  path.  With  current  eduipment  incorporating  a  rectilinear 
scanner  acKJ  averaging  moUiple  scans,  the  technique  <::an  achieve  a  precision  of  I  to  2 
percent  wi;th  a  radiation   dose  of  2  to  3  mrad. 

The  measurement  at  bone  mass  is  are  irnportant  tool  in  the  study  of  metabolic  bone 
diseases,  particularly  osteoporosis.  While  SPA  is  capable  of  measuring  BMD  and  has 
advanced  our  knowledge  of  bone  disease  in  general,  its  impact  on  the  management  of  the 
individual  patient  is  equivocal.  Although  the  technology  to  measure  bone  mass 
noninvasively  with  SPA  is  currently  available,  the  ability  of  such  measurements  at  the  os 
calcis  and  distal  radius  to  predict  individuals  at  risk  of  subsequently  developing  fractures 
of  the  spine  and  hip  (screening)  has  not  yet  been  shown. 

Early  studies  with  SPA  that  attempted  to  find  a  specific  level  of  bone  density  that 
distinguished  patients  with  vertebral  osteoporosis  from  those  without  have  been  largely 
unsuccessful.  Recently,  studies  with  SPA  measurements  at  the  distal  and  ultra-distal 
radius  have  reported  statistically  significant  correlations  between  bone  density  of  the 
distal  radius  and  that  of  the  lumbar  spine.  However,  a  large  scatter  in  the  data  precludes 
a  reliable  prediction  of  bone  mineral  from  one  site  to  another  in  a  particular  individual. 

Other  clinical  applications  proposed  for  the  SPA  technique  have  been  the  use  of 
SPA  measurements  to  monitor  rates  of  bone  loss  and  the  effectiveness  of  treatment.  A 
high  degree  of  precision  in  the  bone  mass  measurement  is  necessary  for  repeated 
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measurements  of  small  degrees  of  change  and  such  precision  is  difficult  to  attain. 
Presently,  the  suitability  of  the  SP.\  technique  for  monitoring  changes  in  bone  loss  is 
questionable. 

Investigators  have  not  distinguished  between  the  use  of  SPA  in  clinical  research 
and  its  role  in  day-to-day  practice.  SP.A  needs  to  undergo  further  clinical  investigation 
before  it  can  be  recommended  for  general  clinical  use. 

,According  to  the  FD,A,  5Pr\  devices  are  pre-amendment  products  that  were  being 
marketed  prior  to  enactrnent  of  the  Medical  Device  Amendments  of  May  ;S,  1976,  to  the 
Food,  Drug,  and  Cosmetic  Act.  SPA  devices  are  allowed  to  be  marketed  pursuant  to 
Section  5IC(k)  of  the  Medical  Device  Amendments.  Bone  densitometers  (SP,-\)  have  been 
proposed  for  classification  as  Class  II  devices. 


Prepared  by:    Martin  Eriichman,  M.S. 
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FCPEWORD 

Tne  Office  of  Health  Technology  ,'\ssessment  (OHTA)  evaluates  the  safety  and  effec- 
tiveness of  new  or  unestablished  medical  technologies  that  are  being  considered  for 
coverage  under  Medicare.    These  assessments  are  performed  at  the  request  of  the  Health 
Care  Financing  .Administration  (HCFA).    They  are  the  basis  for  recommendations  to 
HCFA  regarding  coverage  policy  decisions  under  Medicare. 

Questions  about  Medicare  coverage  for  certain  health  care  technologies  are  directed  to 
HCFA  by  such  interested  parties  as  insurers,  manufacturers,  Medicare  contractors  and 
practitioners.    Those  questions  of  a  medical,  scientific,  or  technical  nature  are  formally 
referred  to  OHTA  for  assessment. 

OHTA's  assessment  process  includes  a  comprehensive  review  of  the  medical  literature 
and  emphasizes  broad  and  open  participation  from  within  and  outside  the  Federal 
Government.   A  range  of  expert  advice  is  obtained  by  widely  publicizing  the  plans  for 
conducting  the  assessment  tlirough  publication  of  an  announcement  in  the  Federal 
Register  and  solicitation  of  input  from  Federal  agencies,  medical  specialty  societies, 
insurers,  and  manufacturers.    The  involvement  of  these  experts  helps  assure  inclusion  of 
the  experienced  and  varying  viewpoints  needed  to  round  out  the  data  derived  from 
individual  scientific  studies  in  the  medical  literature.    After  OHTA  receives  information 
from  experts  and  the  scientific  literature,  the  results  are  analyzed  and  synthesized  into 
an  assessment  report.    Each  report  represents  a  detailed  analysis  of  the  safety,  clinical 
effectiveness,  and  uses  of  new  or  unestablished  medical  technologies  considered  for 
Medicare  coverage.    These  Health  Technology  Assessment  Reports  form  the  basis  for  the 
P'jbl.c  Health  Ser/ice  recommendations  to  HCF.A  and  are  disseminated  widely. 

Ind./idual  reports  are  available  to  thepiilic  once  HCFA  has  made  a  coverage  decision 
regarding  the  subject  technobgy.  OHTA  also  piilishes  compilations  which  contain  all 
assessment  reports  submitted  to  HCFA  in  a  given  calendar  year. 

OHT.A  IS  part  of  the  National  Center  for  Health  Services  Research  and  Health  Care 
Technology  Assessment,  Piilic  Health  Ser/ice,  Department  of  Health  and  Human 

Services. 
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PUBLIC  HEALTH  SERVICE  .ASSESSMENT 

DUAL  PHOTON  ABSORPTIOMETRY 

FOR  MEASURING  BONE  MINERAL  DENSITY 

19S6 

INTRODUCTION 
Dual  photon   absorptiometry  (DPA)    is  a   noninvasive   radiologic    technique  used   to 
measure  bone  mineral  density  (BMD)  in  the  lumbar  spme  ^vertebrae)  and  proximal  femur 
(hips).     It  can  also  be  used  to  measure  total  skeletal  calcium  (1).    The  technique  measures 
the    transmission   of  a   collimated  beam  of  photons  after  they    have  been  attenuated  by 
bone  and  soft  tissue.     .As  the  beam  passes  through   the  bone  and  soft  tissue,  some  photons 
are  absorbed,  and  a  nuclear  counting  instrument  measures  the  intensity  of  the  beam  that 
emerges.      The  difference   in  photon   absorption  between  bone  and   soft  tissue  allows   for 
the   calculation    of   the    total  bone    mineral   found    in    the   scan  path  (2).     The  amount  of 
skeletal  mineral  present  is  proportional  to  change  in  beam  intensity  over  the  bone.     The 
value   of   bone    mineral   given    by    DPA    is    determined  by    a   calibration    with   knowT.    ash 
weights    of    lumbar    vertebrae    (in    grams)   LZ-Li.    or    portions    of    the    femoral    neck    or 
trochanter    per    area    of    bone    scanned    (in    square    centimeters).       The    DPA    technique 
provides  no   information   about   the  volume  of  bone   scanned.      Therefore,  the    term  area 
result  i5  expressed  as  mass  of  bone  mineral  per  unit  area  scanned  (g/cm^)  (3). 

Th.e  physiologic  information  pro/ided  by  measurements  of  bone  mi.neral  content 
(BMC)  has  been  under  extensive  investigation  during  the  past  20  years.  Bone  mass 
measurements  have  been  a  valuable  research  tc»l  for  clu^ical  investigations  attempting 
to  elucidate  the  pathogenesis  of  metaboUc  bone  diseases.  Investigators  have  sought  to 
determine  the  cl^ical  significaixe  of  bor^  loss  with  aging  and  bof^  disease  and  its 
relationship  to  an  increasing  risk  of  fractures  among  the  elderly.    This  growing  interest  in 
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better  understanding  the  nature  and  degree  of  changes  in  BMC  with  age,  with 
osteoporosis,  and  with  metabolic  bone  disease  in  general  has  piximpted  the  development 
of  noninvasive  measurement  techniques  for  bone  mineral  density  as  a  function  of  bone 
mineral  content  C*).  A  variety  of  such  techniques  are  presently  available.  They  include: 
radiogiBmmetry,  photodensitometry,  radiographic  absorptiometry,  single  photon 
absorptiometry,  computed  tomography,  and  dual  photon  absorptiometry.  These 
techniques  for  measuring  bone  mineral  density  are  designed  to  assess  bone  m^ass.  Th,eir 
main  application  has  been  in  diseases  characterized  by  bone  loss,  which  results  from  a 
number  of  defined  disease  processes,  such  as  idiopathic  osteoporosis,  endocrine  diseases, 
renal  diseases,  immobilization,  and  use  of  certain  drugs  such  as  corticosteroids  and 
anticonvulsive  drugs  (5).  Metabolic  bone  diseases,  such  as  severe  renal  disease  and 
hyperparathyroidism  produce  rapid  bone  loss.  Changes  of  20  to  30  percent  in  bone 
mineral  content  are  possible  in  a  short  time.  According  to  flahner  et  al.,  these  diseases 
rarely  need  quantification  of  bone  loss  by  sophisticated  techniques.  For  clinical  patient 
management  the  evaluation  of  radiographs  is  generally  sufficient  (5). 

Bone  loss  also  occurs  as  a  pathophysiologic  process  with  aging.  .Although 
techniques  of  measuring  bone  mineral  may  assess  the  presence  and  degree  of  osteopenia, 
they  give  no  information  regarding  the  cause  or  mechanism  of  the  loss.  ,Many  of  these 
methods  of  bone  mass  quantitation  in  general  and  DP.A  in  particular  have  been  used  in 
attempts  to  diagnose  osteoporosis  or  to  follow  its  response  to  therapy.  The  purpose  of 
this  report  is  to  assess  the  safety  and  the  effect  of  DP.^  bone  mineral  density 
measurements  on  the  clinical  outcome  of  these  patients.  This  assessmient  seeks  to 
ascertain  where  BMD  evaluation  by  DPA  fits  into  the  overall  scheme  of  bone  disease 
prevention,  diagnosis,  arid  treatment.  Other  noninvasive  measurement  techniques  for 
bone  mineral  will  be  assessed  in  separate  reports. 
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B.ACKGROLND 


Historical 


In  the  1960's  standard  radiographs  were  used  in  the  early  research  attempts  to 
measure  BUD.  One  method,  photodensitometry,  was  used  to  estimate  bone  mass  by 
meas(.]rmg  the  optical  density  of  bone  on  x-ray  films  obtained  under  standardized 
conditions  (6).  The  optical  density  of  a  radiographic  image  of  bone  is  rotjghly 
proportional  to  the  mineral  mass  of  the  exposed  bone.  The  measurements  on  the  film  are 
made  with  a  densitometer.  Calibration  of  each  film  is  accomplished  by  simultaneous 
exposure  of  a  reference  wedge.  Photodensitometry,  however,  has  technical  problems 
relating  to  the  radiographic  technique  (beam  hardening,  scattered  radiation)  and 
methods  of  film  processing  that  limit  its  use  (2).  The  photodensitometric  method  does 
not  compensate  adequately  for  factors  such  as  soft-tissue  thickness  (7).  Sensitivity  to 
soft-tissue  thickness  restricts  the  appbcation  of  photodensitometry  to  appendicular 
bones,  particularly  the  phalanges. 

Radiogrammetry  (radiographic  morphometry)  is  another  method  which  uses 
standard  radiographs  to  evaluate  BUD.  First  introduced  in  1960,  this  simple  radiographic 
method  measures  the  thickness  of  the  cortex  of  metacarpal  bones  or  other  peripheral 
tubular  bones  (S).  The  most  commonly  used  site  is  the  second  metacarpal  of  the 
nofidominant  hand,  or  several  metacarpals  from  one  or  both  hands  (*).  Based  on  the 
assumption  that  cortical  thickness  is  a  measure  of  mass,  radiogrammetry  uses  the  ratio 
of  cortical  to  total  width  as  a  measure  of  bone  density.  Some  investigators  determine 
both  cortical  area  and  total  area  because  they  believe  that  cortical  area  correlates 
better  with  the  amount  of  bone  present  than  does  cortical  width.  This  method  has  been 
used  extensively  and  a  vast  literature  on  its  use  is  available  on  normal  populations  and  on 
patient  populations  with  various  diseases.  Radiogrammetry  is  well  suited  for  detecting 
endosteal  and  periosteal  cortical  resorption  with  relatively  good  precision.    However,  no 


evaluation  of  trabecular  bone  is  possible  using  this  method.  Increased  cortical  porosity, 
which  occurs  in  some  diseases  and  with  aging,  is  not  detected.  Radiogrammetry  is  not  a 
good  technique  for  estimating  the  quantity  of  trabecular  bone  in  the  spine. 

An  important  breakthrough  in  the  in  vivo  assessment  of  bone'  occurred  in  1963, 
when  Cameron  and  Sorenson  introduced  a  low-energy  radioisotope  (1-125)  photon 
absorptiometric  method  (9).  Single-energy  photon  cibsorptiometry  measures  bone  density 
in  the  appendicular  skeleton.  Measurements  are  usually  obtained  from  the  distal  or 
midradius.  This  technique  known  as  absorptiometry  uses  monoenergetic  radiation  passed 
across  the  bone,  with  the  changes  in  beam  intensity  being  recorded  by  a  nuclear  counting 
instrument  (10).  Like  radiogrammetry,  single  photon  absorptiometry  (SPA)  is  applicable 
only  to  appendicular  bones  because  tissue  composition  surrounding  the  bone  has  to  be 
uniform  and  minimal.  As  in  radiometric  techniques  (and  in  contrast  to  radiogrammetry), 
cortical  and  trabecular  bone  components  are  not  separated,  and  the  entire  bone  is 
measured  at  a  cross-section  (1).  SPA  has  received  extensive  use  in  biomedical  research 
on  bone.  In  the  late  I960's,  investigators  attempting  to  provide  a  means  of  measuring  the 
peripheral  skeleton  without  the  necessity  of  embedding  the  limb  in  a  layer  of  tissue- 
equivalent  material,  devekiped  the  method  of  DPA.  With  this  new  method,  investigators 
also  hoped  to  confront  the  significant  clinical  problem  of  fractures  of  the  spine  and 
proximal  femur  associated  with  osteoporosis.  Believing  that  a  direct  measurement  of 
bone  mineral  mass  of  the  spine  or  hip  would  be  clinically  useful  in  addressing  this 
problem,  they  sought  to  utilize  the  DPA  method  to  measure  the  amount  of  bone  mineral 
at  these  sites.  With  further  development  of  DPA  in  the  1970's  it  became  possible  to 
measure  bone  mineral  in  the  axial  skeleton,  particularly  the  lumbar  spine  and  hips  (11, 
12).  In  the  spine,  the  L2  to  tU  region  is  usually  measured  because  of  the  homogeneity  of 
bone  densities  in  these  vertebrae  and  the  absence  of  fractures  (13).  For  the  hip,  bone 
mineral  content  is  usually  calculated  from  the  femoral  neck  (cervical)  and  trochanteric 
regions. 
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Basic  Principles  of  DPA 

DP.*\  is  a  modification  of  the  single-energy  technique  using  a  radioisotope  (Gd-15'?) 
that  etiits  photons  at  two  different  energy  levels.  Dual  photon  absorptiometers  reduce 
the  effect  of  soft  tissue  on  the  absorption  measurements  in  a  two-component  system 
consisting  of  soft-tissue  and  bone  (13).  Because  of  the  different  energy  dependence  of 
the  gamma  ray  absorption  coefficients  m  bone  and  soft  tissue,  dual-photon 
absorptiometers  are  capable  of  correcting  for  layers  of  fat  and  soft  tissue  overlying  the 
bone.  This  permits  the  determination  of  the  density  of  bone  present,  independent  of  the 
amount  of  soft  tissue  (11,U).  This  point  will  be  addressed  in  greater  detail  in  a 
subsequent  section  on  precision  and  accuracy. 

^  typical  dual  photon  bone  mineral  analyzer  consists  of  a  rectilinear  scanner 
frame,  a  l.OCurie  (CO  Gd-153  source,  and  a  .Mai  (Tl)  scintillation  detector  (I).  The 
system,  is  interfaced  with  a  computer  that  controls  scanning  pattern,  speed,  bone  edge 
detection,  data  acquisition  and  other  factors.  To  measure  local  areas  of  the  axial 
skeleton,  the  radionuclide  source  is  coupled  to  the  collimated  scintillation  detector  on  a 
rigid  yoke  which  moves  in  a  rectilinear  scanning  mode  across  the  spine  or  hips  (1).  The 
instruments  are  standardized  with  ashed  bones  or  bone  equivalent  solutions  in  specially 
designed  phantoms.  Quality  control  phantoms  are  supplied  and  need  to  be  used  daily.  In 
the  measurement  of  bone  mineral  density  the  anatomic  region  of  interest  is  scanned  and 
a  point-by-point  determination  of  bone  mineral  is  made.  The  transmission  scan  is 
obtained  by  counting  the  4  2-keV  and  100-keV  gamma  rays  of  Cd-153  alter  they  have  been 
attenuated  by  bone  and  soft  tissue  (12).  The  total  bone  mass  is  determined  by  summing 
the  individual  point  values.  The  difference  in  photon  absorption  between  bone  and  soft 
tissue  allows  for  the  calculation  of  the  total  BMC  found  in  the  scan  path.  BMC  is 
inversely  related  to  the  measured  transmission  count  rate  (2).    Using  DPA,  the  bone 


minera  density  measured  reflects  the  total  integrated  mineral  (cortical  and  trabecular) 
in  the  path  of  the  beam.  The  BMD  data,  acquired  during  scanning,  can  be  displayed 
either  as  a  numerical  print-out  with  a  character  plot  or  as  an  intensity  modulated  image 
(12). 

Costs 

DPA  scans  of  the  spine  or  femur  take  about  30  to  UO  minutes  and  can  be  performed 
without  specific  preparation  on  any  patient  able  to  remain  supine  for  that  time.  Several 
DPA  instruments  are  available  commercially.  The  capabilities  of  these  instruments  range 
from  calculation  of  total  skeletal  calcium  using  BMD  by  DPA,  to  instruments  for  spine 
and  hip,  or  spine  alone.  Costs  for  these  devices  range  from  about  $30,000  to  '♦0,000  for  a 
spine  scanner  to  about  $65,000  for  models  capable  of  total  body  scanning  (costs  do  not 
include  radioactive  source).  The  I.OCi  Gd-153  radiation  source  that  is  required  has  a 
half-life  of  2'»2  days.  This  source  will  have  to  be  replaced  every  12-18  m.onths  at  a  cost 
of  about  $7,000  (15).  As  of  June  1986,  there  were  more  than  300  faciUties  in  the  United 
States  offering  DPA.  Charges  for  the  procedure  range  from  about  $125  to  $185  for  a 
lumbar  spine  scan.  If  the  femur  scan  is  also  performed  an  additional  $60-90  is  added  to 
the  cost  (M.  Duerst,  written  communication). 

Among  the  alternative  modalities  SPA  instruments  cost  $20,000  to  $30,000.  A 
typical  SPA  examination  exposes  the  patient  to  2  to  5  mrad  of  radiation  and  costs 
between  $50  and  $125  (2,16).  The  analysis  software  and  calibration  device  (phantom) 
that  are  needed  to  do  absorptiometry  with  a  quantitative  computed  tomography  scanner 
(QCT)  can  be  purchased  for  $8,000  to  $10,000  (17).  A  QCT  examination  typically  takes 
less  than  one-half  hour  and  costs  average  between  $150  and  $250,  but  can  cost  up  to  $1*00 
in  some  settings  (2,17).  Low-dose  QCT  has  been  noted  to  expose  the  patient  to  a  peak 
skin  dose  of  as  low  as  300  mrad,  but  the  dose  can  be  as  much  as  500  to  1 ,000  mren  (16). 
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Definition 


Measurements  of  bone  mineral  density  by  DP,-\  are  being  used  extensively  in 
epidemiologic,  pathogenic,  and  therapeutic  studies  of  osteopoi^sis.  As  a  result  of  the 
considerable  morbidity,  mortality,  and  e.xpenditures  associated  with  this  disease  there  is 
growing  interest  in  research  regarding  its  prevention,  diagnosis  and  treatment. 
Osteoporosis  is  considered  a  major  underlying  cause  of  bone  fractures  in  postmenopausal 
women  and  older  persons  in  general.  It  (primary  osteoporosis)  is  an  age-related  disorder 
characterized  by  decreased  bone  mass  and  by  increased  susceptibility  to  Iractures  in  the 
absence  of  other  recognizable  causes  of  bone  loss  (IS).  Nordin  believes  that  a  bone  is 
osteoporotic  when  the  volume  of  tissue  per  unit  volurne  of  anatomic  bone 
(volume/zolume  ratio)  falls  below  the  normal  limit  in  young  adults  (19).  According  to 
.'Wordin  if  the  value  is  within  the  normal  range  for  the  age  and  sex  of  the  subject,  "simple 
osteoporosis"  is  present.  If  the  value  is  below  the  range  for  the  age  and  sex  of  the 
subject,  "accelerated  osteoporosis"  is  present.  Other  investigators  such  as  Riggs  and 
colleagues  use  "postmenopausal"  and  "senile"  classifications  of  osteoporosis  (20). 
According  to  Riggs  and  colleagues,  women  with  postmenopausal  osteoporosis  have  lost 
excessive  and  disproportionate  amounts  of  trabecular  bone  compared  with  peers,  in 
contrast,  bone  loss  in  "senile  osteoporosis"  is  proportionate  for  both  cortical  and 
trabecular  bone  and  is  only  slightly  more  for  patients  with,  than  for  those  without, 
fracture  (20). 

Although  osteoporosis  affects  all  bones,  fractures  of  the  spine,  wrist,  and  hip  are 
most  common.  The  risk  of  developing  osteoporosis  increases  with  age  and  is  higher  in 
women  than  in  men,  and  in  whites  than  in  blacks  (21).  Two  broad  hypotheses  have  been 
proposed  for  the  pathogenesis  of  primary  osteoporosis.  The  first  is  that  skeletal  mass 
achieved  at  maturity  is  the  critical  determinant  for  development  of  clinical  osteoporosis 
later  in  life  (20).    An  underlying  assumption  of  this  theory  is  that  the  rate  of  bone  loss  is 
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not  significantly  increased  in  persons  destined  to  become  osteoporotic.  This  has  been 
supported  by  the  work  of  Hansson  and  Roos  and  Aloia  and  coworkers  (22,23).  Bone  loss  is 
considered  a  normal  manifestation  of  the  aging  process.  The  second  theory  of 
pathogenesis  is  that  those  destined  to  become  osteoporotic  have  significantly  increased 
rates  of  bone  loss  by  comparison  with  age-  and  sex-matched  controls  (2'*).  The  factors 
responsible  for  increased  rates  of  bone  loss  in  affected  individuals  may  be  the  same  as 
those  operative  during  the  aging  process  but  are  exaggerated.  These  two  tlieories  are  not 
mutually  exclusive,  and  presently  it  is  not  possible  to  state  which  one  of  these  variables 
(bone  mass  at  maturity  or  subsequent  rate  of  loss)  is  more  important. 

Bone  is  composed  of  a  collagen-rich  organic  matrix  impregnated  with  minerals, 
largely  calcium  and  phosphate.  Two  major  forms  of  bone  exist,  cortical  and  trabecular. 
Cortical  or  compact  bone  forms  the  external  envelopes  of  the  skeleton.  Trabecular  or 
cancellous  bone  forms  plates  that  traverse  the  internal  cavities  of  the  skeleton  (25).  The 
skeleton  is  80  percent  cortical  bone  and  20  percent  trabecular  bone.  The  proportions  of 
cortical  and  trabecular  bone  vary  at  different  sites.  Vertebral  bodies  contain 
predominantly  trabecular  bone  while  the  radius  and  proximal  femur  contain  various 
contributions  of  cortical  and  trabecular  components  depending  on  the  exact  site  analyzed 
D).  The  responses  of  the  two  forms  of  bone  to  metabolic  influences  and  their 
susceptibility  to  fracture  appear  to  differ.  Bone  undergoes  continuous  remodeling 
throughout  life  in  a  constant,  dynamic  turnover  consisting  of  bone  forniation  and  bone 
resorption.  Peak  bone  mass  is  achieved  at  about  35  years  of  age  for  cortical  bone  and 
earlier  for  trabecular  bone  (18).  Mazess  reports  that  in  women  cortical  bone  mass  shows 
a  slow  decline  (3  percent  per  decade)  until  age  i*5  to  50  years  and  then  an  accelerated 
bone  diminution  (9  percent  per  decade)  until  age  75  (26).  Similar  findings  have  not  been 
consistently  obtained  by  other  independent  investigators  or  in  men  as  compared  with 
women.  Cortical  bone  mass  loss  then  decreases  to  about  3  to  4  percent  per  decade.  In 
the  same  report,  .Mazess  surveyed  aging  changes  in  trabecular  bone  and  found  that  the 
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weight   of   evidence    indicated    decreases   of    trabecular   bone    beginning    during    young 

adulthood  (20-W  years  old)  in  both  sexes  and  proceeding  at  similar  rates  (6  to  8  percent 
per  decade)   thereafter   without  evidence  of  age-dependent  acceleration.     This   finding 
does  not  coincide  with  the  assunnption  of  an  accelerated  loss  of  trabecular  bone  after 
menopause. 
Risk  Factors 

BoFie  mass  is  approximately  30  percent  higher  in  men  than  in  women,  and 
approximately  10  percent  higher  in  blacks  than  in  whites.  Peak  adult  bone  mass  in  each 
person  is  suggested  to  be  determined  by  a  combination  of  genetic,  mechanical, 
nutritional  and  hormonal  factors  (27).  Other  less  well  understood  factors  may  also  play  a 
role.  In.  each  ethnic  or  gender  group  bone  mass  varies  among  individuals.  After  reaching 
its  peak,  bone  mass  declines  throughout  life  because  of  an  imbalance  in  bone  turnover  in 
fa/or  of  resorption  over  formation.  The  factors  that  appear  to  be  responsible  for  age- 
related  bone  loss  and  predispose  to  osteoporotic  fracture  may  include  those  that 
determune  bone  mass  (27)  and  more.  Uhen  bone  mass  is  steadily  lost  the  bones  become 
fragile  and  more  susceptible  to  fracture.  As  bones  lose  calcium  and  protein  they  may 
remain  the  same  size  but  the  walls  of  the  cortical  bone  become  thinner  and  the  holes  in 
the  trabecular  bone  become  larger  (2S).  These  changes  in  composition  greatly  weaken 
the  structural  integrity  of  the  affected  bone.  *'hile  the  exact  pathogenesis  of 
osteoporosis  is  not  yet  completely  understood,  low  bone  mass  seems  to  be  central  to  the 
disease  process.  .Most  of  the  known  risk  factors  are  causally  related  to  the  development 
of  low  bone  mass.  However,  low  bone  mass  is  only  one  o^  the  factors  that  is  important  in 
the  pathogenesis  of  Iracturr.  Trauma  may  also  be  important.  Not  all  individuals  with 
low  bone  mass  will  fracture.  Some  individuals  will  fracture  despite  relatively  normal 
bone  mass  (29).  Other  diseases  of  the  skeleton,  e.g.,  osteomalacia,  may  occur  with  or 
without  osteoporosis  and  may  lead  to  osteopenia  and  an  increased  frequency  of 
fractures.    As  m.entioned  above,  the  degree  and  frequency  of  trauma  is  also  an  important 


determinant  and  some  suggest  that  the  frequency  of  falls  increases  as  a  function  of  age. 
Since  muscle-wasting  also  occurs  with  age,  the  forces  generated  by  a  fall  may  not  be 
widely  distributed  and  may  more  easily  result  in  fracture.  According  to  Johnston, 
prevention  of  bone  loss  should  lessen  the  frequency  of  fractures,  but  may  not  entirely 
eliminate  the  increased  risk  of  fractures  associated  with  aging  (29). 

Epidemiologic  studies  of  patients  who  have  fractures  as  well  as  studies  of  age- 
related  bone  loss,  point  to  some  of  the  factors  that  may  predispose  a  person  to  develop 
osteoporosis.  These  studies  suggest  that  the  development  and  progression  cf  primary 
osteoporosis  may  be  enhanced  by  a  variety  of  factors  that  upset  the  normal  balance 
between  bone  form.ation  and  bone  resorption.  Some  factors  may  be  fortuitous 
associations  commonly  found  among  patients  with  osteoporosis.  Risk  factors,  in  addition 
to  small  peak  adult  bone  mass,  include  estrogen  deficiency  (related  either  to  aging  or  to 
premature  menopause),  other  hormonal  imbalances,  low  calcium  intake  for  prolonged 
periods  of  time,  or  loss  of  calcium  and  vitamin  deficiencies,  or  metabolic  anomalies 
(most  notably,  involving  vitamin  D  or  hyperthyroidism)  (30,31).  Calcium  deficiency  m.ay 
be  an  important  risk  factor  because  insufficient  calcium  intake  during  skeletal 
development  may  lead  to  a  lower  than  expected  skeletal  mass  at  maturity.  Calcium 
deficiency  in  the  postm.enopausal  wom.an  may  lead  to  more  rapid  bone  loss  or  less 
aggressive  bone  formation.  While  calcium  deficiency  is  deleterious  to  bone  mass,  a 
number  of  studies  found  that  calcium  alone  was  ineffective  against  postmenopausal  bone 
loss  or  less  aggressive  bone  formation.  Other  risk  factors  include  sedentary  lifestyle 
(decreased  mechanical  loading)  and  alcohol  or  tobacco  use  or  abuse  (32,33).  Dietary 
factors  that  may  be  involved  in  osteoporosis  include  high  caffeine  intake,  high  protein 
intake,  and  perhaps  high  phosphate  intake  (3'*).  Bone  mass  and  susceptibility  to  fracture 
may  be  at  least,  partly  hereditary.  No  study  has  determined  that  family  history  of 
osteoporotic  fracture  is  a  risk  factor  for  osteoporotic  fractures.  A  small  skeletal  frame 
or  leanness  and  northern  European  racial  extraction  also  increase  one's  risk  of  developing 
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osteoporosis  (35).  For  postmenopausal  wormen,  concurrent  medical  conditions  or  drug 
therapy  affecting  calcium  balance  (e.g.,  hyperthyroidism,  corticosteroid  therapy,  or 
gastrectomy)  are  also  considered  clinical  risk  factors  for  osteoporosis.  For  elderly 
women,  risk  factors  also  include  a  history  of  previous  fractures,  a  propensity  to  fall,  and 
reduced  m,obilitv  (29). 


Prevalence  and  Incidence 

Osteoporosis  is  a  rriajor  pJslic  health  problem.  The  National  hstitutes  of  Health 
Corsersijs  Development  Conference  on  Osteoporosis  held  on  April  2-4,  1980,  reported 
that  osteoporosis  may  affect  between  15  and  20  million  Americans  (36).  More  than  one 
milliwi  fracoires  attributable  to  osteoporosis  occur  annually  in  individuals  over  the  age 
of  W: .  Twentv-five  percent  of  women  over  60  years  of  age  have  documented  vertebral 
fractures  in  association  with  osteoporosis.  As  many  as  50  p>ercent  of  women  will  develop 
vertebral  fractures  by  age  75.  These  fractures  may  develop  during  routine  activities 
such  as  bending,  lifting,  or  raising  from  a  chair  or  bed  (36).  According  to  the  American 
College  of  Obstetricians  and  Gynecologists,  after  age  45  there  is  a  mar<<ed  increase  in 
the  incidence  of  distal  forearm  fractures  (28).  By  age  60,  there  are  ten  times  more 
forearm  fractures  in  women  than  in  men  of  comparable  age.  These  fractuties  limit  the 
use  of  t'^e  extremity  for  4  to  S  weeks,  with  long-term  disability  uncommon.  While 
osteoporosis  predisposes  to  fractures  of  various  bones,  hip  fractures  are  the  nnost  serious 
in  terms  of  disability,  mortality  and  aggregate  cost.  In  the  United  States,  it  is  estinnated 
that  more  than  200,000  hip  fractures  occur  in  elderly  women  each  year  with  80  percent 
found  to  be  related  to  pre-existing  osteoporosis  (28).  The  affected  population  tends  to  be 
advanced  in  age  and  the  se.x  distribution  less  skewed  toward  females  than  is  the  case  with 
vertebral  fractures.  Acute  complications  such  as  hospitalization,  depression,  and 
mechanical  failure  of  the  surgical  procedure  are  common  (36).   Most  patients  fail  to 
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recover  normal  activity.      Hip   fractures  are   fatal  in    12   to  20  percent  of  cases,  and 

precipitate    long-term    nursing  home    care    for   half   of    those   wtio   survive   (37,38).      Hip 
fractures  pose  a  significant  economic  as  well  as  a  medical  burden. 

The  economic  burden  of  all  age-related  fractures  is  truly  great  because  of  the  large 
number  of  people  involved  and  the  expensive  and  protracted  care  thiat  is  often  required. 
.^bout  a  fourth  of  all  patients  with  limb  fractures  require  hospitalization  and  tfie  mean 
hospital  stay  increases  from  13.6  days  among  those  aged  25  to  44,  to  32.6  days  among 
tliose  older  than  age  65.  Fractures  of  the  proximal  femur  account  for  more  than  half  of 
all  days  of  hospitalization  for  limb  fractures.  The  cost  of  the  acute  care  alone  for 
fractures  of  the  proxinral  femur  has  been  estimated  to  exceed  $1  billion  annually  in  the 
United  States  (39).  The  direct  and  indirect  costs  of  osteoporosis,  including  hip  fractures, 
are  estimated  to  be  between  $3.5  billion  and  $6.1  billion  annually  in  the  United  States 
(36,38). 

Trea  tm.ent 

The  treatment  of  osteoporosis  in  postmenopausal  womien  is  considered  both  from 
the  standpoint  of  preventive  measures  (prevention  of  further  bone  loss  in  normal  women) 
and  therapy  of  the  patient  with  established  disease  and  fractures  (reversal  of  bone  loss). 
At  present,  there  is  no  reliable  method  to  treat  or  reverse  osteoporosis  after  it  has  been 
diagnosed  (40).  Nevertheless,  investigators  have  recommended  a  variety  of  therapeutic 
regimens.  The  conservative  approach  in  the  management  of  patients  with  established 
osteoporosis  and  fractures  has  been  the  use  of  calcium  with  vitamin  D  supplements  and 
an  exercise  program.  According  to  Heaney  there  is  a  growing  body  of  evidence 
suggesting  that  nutritional  factors  play  important  roles  in  age-related  bone  loss, 
particularly  in  the  postmenopausal  period  in  women  (27).  He  adds  that  calcium  is  the 
most  important  of  these  factors  and  remains  an  important  nutrient  thrioughout  adult 
life.     With  the  aging  population  at  risk  of  inadequate  availability  of  calcium  because  of 
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low  dietary  intake  and  poor  gastrointestinal  absorption,  Heaney  recommended  that 
postmenopausal  women  increase  calcium  intake  to  at  least  1.5g  per  day  if  no  estrogens 
were  used.  Similar  recommendations  have  been  made  by  Nordin  and  Johnston  et  al. 
(^1  ,^2).  These  recommendations  are  well  above  the  estimated  calcium  intake  of  500  mg 
per  day  in  postmenopausal  women  in  the  United  States  and  still  above  th.e  recommended 
dietary  allowance  (RD^)  of  SOO  mg  per  day.  According  to  Nordin  some  50  percent  of 
women  with  clinical  osteoporosis  have  malabsorption  of  calcium.  Nordin  treats  tJiese 
patients  witfi  small  doses  (0.25  ug  per  day)  of  calcitriol  to  irv:rease  calcium  absorption 
(M). 

Because  postmenopausal  osteoporosis  is  sometimes  associated  with  low  levels  of 
plasma  1 ,25-dihydroxyvitamin  D  some  investigators  add  therapeutic  doses  of  vitamin  D 
to  the  drug  regimen  (^3).  Avioli  suggested  that  this  approach  was  incorrect  and 
recommended  careful  dietary  and  medical  histories  and  measurements  of  plasma  1,25- 
dihydroxyvitam.in  D3  before  vitamin  D  is  added  to  the  therapy.  While  Avioli  reserves 
vitamin  D  therapy  for  patients  w  ith  osteomalacia,  he  does  recommend  the  use  of  diets  or 
supplem.ents,  that  contain  at  least  ^CO  to  500  lU  of  vitamin  D,  to  maintain  nutritional 
adequacy  (!*3).  Riggs  reported  that  the  use  of  vitamin  D  was  assocated  with  a 
substantial  incidence  of  hypercalcemia  and  hypercalciuria,  or  both.  He  also 
recommended  th.at  /itamin  D  not  be  included  as  a  component  of  therapy  C**).  According 
to  Audran  recent  reports  have  suggested  that  impaired  formation  of  1,25- 
dihydroxyvitamin  D  may  play  a  role  in  senile  osteoporosis  CtS). 

According  to  Avioli,  miobilization  of  the  osteoporotic  patient  is  an  essential 
ingredient  of  any  therapeutic  protocol.  He  reported  that  moderate  physical  activity  such 
as  leg  walk,  sideward  bends,  arm  crossing  and  chair  pull  in  subjects  aged  69  to  95 
effectively  retarded  the  rate  of  bone  loss  f!»3).  Heaney  believes  that  m,echanical  loading 
is  probably  the  most  important  determinant  of  age-related  bone  bss  and  needs  to  be 
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m.aintained  at  as  high  a  level  as  possible  (27).  However,  not  only  does  physical  activity 
decline  with  age,  but  once  the  disease  is  present  mechanical  loading  of  the  skeleton  is 
even  further  decreased.  Currently,  it  is  not  known  how  much  mechanical  stress  is 
required,  or  how  long  it  must  be  sustained  to  affect  skeletal  mass. 

Although  therapeutic  intervention  with  calcium  supplementation  and  moderate 
exercise  programs  represent  the  least  risk  to  the  patient,  available  evidence  suggests, 
estrogen  is  more  effective  in  preventing  bone  loss  (32,'>6).  Osteoporotic  patients  who  are 
less  than  10  years  postmenopausal  are  usually  offered  estrogen  replacement  therapy 
(34,'*  1 ,1*7, 1*8).  This  therapy  is  usually  combined  with  an  adequate  calcium  intake  of  at 
least  1.0g  of  elemental  calcium  per  day  ('»1,'*7).  Preliminary  data  by  Ettinger  et  al. 
indicate  that  it  may  be  possible  to  manage  osteoporotic  patients  with  a  replacement  dose 
of  estrogen  that  is  half  as  large  (0.3  mg)  as  that  presently  recommended  (0.625  mg)  when 
the  estrogen  therapy  is  combined  with  high-dose  calcium  supplementation  (1.5  g)  (49). 
Nordin  and  colleagues  reported  estrogen  therapy  significantly  reduced  bone  loss  in 
women  with  crush  fractures  (50).  According  to  Johnston  and  associates,  calcium  and/or 
estrogen  therapy  is  probably  of  value  in  treating  patients  with  crush  fracture 
osteoporosis  because  of  a  slowing  of  the  rate  of  subsequent  bone  loss  and  a  reduction  in 
the  fracture  rate  (42).  Currently,  it  has  become  popular  to  add  progestins  to  the  monthly 
estrogen  regimen  (4S,25). 

For  symptomatic  osteoporosb  the  therapeutic  management  of  patients  has  also 
included  fluorides,  vitamin  D  metabolites,  parathyroid  hormone,  diphosphonates, 
calcitonin,  progestins,  and  anabolic  steroids  (34,5  1,52).  These  agents  are  used  separately 
or  in  combination  with  calcium  and/or  estrogen.  Some  investigators  question  the  value 
of  therapies  that  only  ser/e  to  prevent  further  loss  of  bone  in  patients  already 
osteoporotic.  They  believe  other  measures  are  required  to  increase  bone  formation  rate 
and  improve  bone  density.  Nordin  suggests  the  use  of  anabolic  steroids,  .Aloia,  calcitonin 
whereas    Riggs   advises   sodium   fluoride  and   calcium    therapy   (41,51,44,).      Only    sodium 
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fluoride,  in  the  presence  of  adequate  calchjnn,  has  been  shown  to  lead  to  increased  bone 

rrass  and  a  decreased  fracture  rate  flO,53).  This  regimen  may  require  the  addition  of 
estrogen  to  achieve  this  goal.  Unfortunately  a  large  fraction  of  treated  patients 
demonstrate  serious  side  effects  and  many  show  little  or  no  response  to  fluoride 
treatment.  There  is  currently  no  way  of  predicting  which  patients  will  respond  favorably 
to  therapy  (37).  Additior,a!!y,  data  suggest  that  long-term  use  of  fluoride  leads  to 
cortical  bone  loss  in  some  patients  which  in  turn  may  increase  the  risk  of  hip  fractures. 
.According  to  Riggs,  several  studies,  including  his  own,  have  found  that  cortical  bone 
decreases  significantly  during  treatment  (Uit).  Perhaps  the  results  of  the  two  5-year 
prospecti/e  double-blind  randomized  clinical  trials  supported  by  the  National  Institutes 
of  Health  will  help  determine  whether  problems  with  fluoride  administration  can  be 
resolved. 

.According  to  Christiansen,  there  is  no  efficacious  treatnrient  of  osteoporosis  once 
symptoms  have  appeared  (52).  Lindsay  states  that  treating  established  osteoporosis  is 
difficult  and  emphasis  should  be  placed  on  preventing  further  fractures  rather  than  on 
increasing  bone  mass.  He  suggests  removing  environmental  influerKes  and  treating 
health  problems  th.at  may  increase  the  risk  of  falls  (3*).  After  an  extensive  review  of 
informiation  regarding  osteoporosis  and  osteoporotic  fractures,  Cummings  and  associates 
concluded,  that  in  the  already  osteoporotic  "elderly,"  prevention  of  falls  seems  to  offer 
the  greatest  potential  for  reducing  the  risk  of  fractures  (32).  Because  of  the 
m.ultifactorial  etiology  of  osteoporosis  many  views  of  its  causes,  prevention,  and 
treatment  have  been  de-/eIoped  by  the  various  specialties  to  whom  these  patients 
present. 

Because  there  is  no  stisfactory  treatmient  for  established  osteoporosis,  prevention 
is  especially  important.  To  pre/ent  osteoporosis  in  the  immediate  postmenopausal  period 
many  investigators  recommend  that  patients  alter  controllable  risk  factors  and  increase 


calcium  intake.  Exercise  programs  are  also  recommended.  According  to  Heaney,  the 
goal  of  prophylactic  calcium  supplementation  and  exercise  is  to  achieve  the  highest 
possible  peak  bone  mass  before  old  age  and  to  maintain  that  peak  for  as  long  as  possible 
(27).  Other  researchers  also  believe  that  the  pathologic  effects  of  osteoporosis  can  be 
lessened  and  often  eliminated  simply  by  maintaining  an  "adequate"  dietary  intake  of 
calcium  throughout  life  and  getting  regular  exercise  (5'»,55).  For  preventive  care  in  the 
young  adult  woman,  Heaney  recommends  a  high  calcium  intake,  regular  and  vigorous 
exercise,  and  the  avoidance  of  excess  protein,  alcohol,  smoking  and  caffeine  (27). 

Currently,  postmenopausal  estrogen  tlierapy  appears  to  be  the  most  effective  single 
method  for  preventing  bone  loss  and  fractures  in  women  (32, 't6).  According  to  Johnston 
the  strongest  evidence  available  from  published  studies  favors  the  effectiveness  of 
estrogen,  or  estrogen/progestin  combinations  in  preventing  bone  bss  ('-(2).  Generally, 
investigators  are  reluctant  to  prophylactically  treat  with  estrogens  postmenopausal 
women  who  show  no  evidence  of  bone  disease.  Some  recommend  estrogen  or 
estrogen/progestin  prophylactic  treatment  for  the  high-risk  group  of  women  potentially 
liable  to  develop  osteoporosis  (31^2).  Treatment  is  usually  recommended  to  begin  as 
soon  as  possible  after  the  onset  of  menopause  and  to  be  continued  for  at  least  five  years 
and  perhaps  as  long  as  ten  years  or  more  C*?).  The  National  Institutes  of  Health 
Consensus  Development  Conference  Panel  concluded  that  estrogen  replacement  therapy 
and  increased  calcium  intake  are  the  mainstays  of  prevention  and  management  of 
osteoporosis  (36).  The  panel  also  indicated  that  exercise  and  nutrition  may  play  an 
important  role  as  well.  It  was  noted,  however,  that  until  more  data  on  risks  and  benefits 
are  available,  physicians  and  patients  may  prefer  to  reser/e  estrogen  therapy  for 
conditions  that  confer  a  high  risk  of  developing  osteoporosis,  such  as  the  occurrence  of 
premature  menopause. 

In  deciding  whether  estrogen  should  be  administered,  risks  and  benefits  of  estrogen 
therapy    need    to  be  considered.      It  has  been   reported    that  postmenopausal  estrogen 
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therapy  increases  the  risk  of  endometrial  cancer  (25^6).  Most  recently,  the  findings  of 
Shapiro  and  associates  suggest  that  long-term  use  of  conjugated  estrogen  increases  the 
risk  of  both  localized  and  widespread  endometrial  cancer  (57).  The  data  also  suggest  that 
women  who  have  taken  conjugated  estrogen  for  1  or  more  years  remain  at  increased  risk 
for  at  least  10  years  after  they  discontinue  use.  .A  similar  finding  of  increased  risk  of 
endometrial  cancer  among  users  of  conjugated  estrogens  has  been  reported  by  Buring  and 
associates.  This  risk  increases  with  longer  use  and  higher  dosages  (56).  According  to 
Johnston  and  colleagues,  the  use  of  a  progestin  with  the  estrogen  may  reduce  the  risk  of 
development  of  carcinoma  of  the  uterus  C*?).  In  regard  to  breast  carKer,  Cummingsand 
coworkers  suggest  that  m.ost  evidence  indicates  the  risk  for  breast  cancer  is  not 
increased,  although  a  few  positive  findings  have  been  reported  (32).  The  use  of  estrogen 
also  entails  the  increased  cost  of  medical  followup  and  problems  with  patient  compliance 

One  potential  benefit  of  estrogen,  in  addition  to  reducing  bone  loss,  is  the 
increasing  evidence  that  estrogen  therapy  might  protect  against  coronary  heart  disease 
in  worrien  (32).  Studies  assessing  the  risk  of  myocardial  infarction  and  stroke  in 
postmenopausal  women  taking  predominantly  unopposed  estrogens  are  equivocal.  More 
research  is  needed  in  thiis  area.  According  to  Haber,  progestins  which  have  been  added  to 
the  monthly  estrogen  regimens  to  reduce  the  risk  of  endometrial  cancer  may  also  negate 
the  beneficial  effect  of  estrogen  on  coronary  heart  disease  (i»8).  In  addition  to  a  return 
of  the  menses  a  potential  risk  of  progestin  therapy  is  the  increased  risk  of  cardiovascular 
disease.  Haber  and  other  investigators  recommend  additional  studies  prior  to  the 
widespread  and  routine  use  of  progestins  (32,48). 

In  the  past  five  years,  investigators  have  used  DPA  to  measure  the  BMD  of  the 
lumbar  spine  and  proximal  femur  in  "normal"  individuals  and  in  patients  with 
osteoporosis.  Studies  have  been  conducted  to  investigate  whether  spine  and/or  hip  bone 
mineral    measurements    could    separate    "normal"    women    from    women    with    vertebral 
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compression  fractures  or  femoral  neck  fractures.  Recently,  some  investigators  have 
used  DPA  measurements  ostensibly  to  identify  women  at  risk  for  future  fracrjres.  This 
report  examines  these  and  other  studies  as  well  as  other  available  evidence  that  pertains 
to  the  safety  and  clinical  effectiveness  of  this  technique. 

RATIONALE 

The  rationale  for  bone  mineral  measurements  is  based  on  the  demonstration  that 
the  strength  or  resistance  of  a  bone  to  fracture  is  closely  related  to  the  amount  of  bony 
tissue  or  the  mass  of  the  mineral  present  in  the  bone.  Proponents  argue  that  since  the 
(breaking)  tensile  strength  of  bone  is  related  to  its  mineral  content,  measurements  of 
BMC  at  the  actual  sites  of  fracture  should  be  the  most  accurate  method  of  determ.ming 
fracture  risk.  Proponents  of  DP.A  believe  that  the  ability  to  determine  accurately  the 
direction  and  degree  of  changes  in  bone  m.ineral  density  as  a  function  of  bone  mineral 
content  in  the  spine  and  proximal  femur  (sites  of  fracture)  facilitates  the  diagnosis  and 
management  of  metabolic  bone  diseases,  such  as  osteoporosis.  They  argue  that 
information  on  bone  mineral  loss  is  clinically  important  for  the  monitoring  of  age-related 
bone  loss,  for  the  diagnosis  and  monitoring  of  bone  loss  resulting  from  metabolic  bone 
disease,  for  the  assessment  of  drug  effects  on  bone  mineralization,  and  for  the  accurate 
assessment  of  fracture  risk  at  specific  bone  sites  (spine,  femoral  neck).  Proponents  also 
argue  that  these  measurements  could  prove  useful  as  clinical  guides  to  therapy  in 
assessing  the  therapeutic  responses  of  patients  with  osteopenia. 
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REVIEvt   OF  A V.'MLABLE  INFORMATION 

.Accuracy  and  Precision 

To  determine  the  accuracy  of  DPA  diagnostic  tests,  the  measurement  is  compared 
with  some  independent  measurement  of  bone  mass,  such  as  ash  weight  or  physical  density 
(3S).  Accuracy  defines  the  degree  to  which  a  measurement,  or  an  estimate  based  on 
measurements,  represents  the  true  value  of  the  attribute  that  is  being  measured.  In  the 
deTermiination  of  osteopenia,  accuracy  in  the  measurement  of  bone  mass  by  DPA  is  of 
great  importance, 

A  number  of  complex  technical  factors  affect  dual  photon  accuracy  determinations 
»i  vivo.  These  necessitate  corrections  for  deadtime  of  the  counting  system,  beam 
hardening,  and  scattered  radiation  (59).  When  these  corrections  are  made,  measurements 
on  bone  phantoms  (phantoms  with  known  concentrations  of  dipotassium  hydrogen 
phosphate  solutions)  have  shown  excellent  accuracy.  However,  differences  in  laboratory 
practices  can  lead  to  variable  results  (7).  The  accuracy  of  DPA  determined  by  Wilson 
and  \ladsen  in  bone  phantoms  was  1.2  percent  (standard  error  of  estimate)  (11).  Krolner 
and  Pors  .Nielsen  reported  1.3  percent  (l^t).  According  to  Mazess  the  accuracy  error  for 
DPA  IS  3  to  5  percent  on  actual  vertebral  or  femoral  specimens  scanned  under  in  vivo 
conditions  (59).  Genant  reported  4  to  10  percent  (60).  Cenant  and  associates  believe 
thiat  vertebral  comipressions,  hypertrophy  of  articular  facets,  discogenic  sclerosis  or 
marginal  osteophytosis  and  extra -■osseous  calcification,  which  are  widespread  in  the 
elderly  and  are  included  in  the  integral  measurements  of  DPA,  may  result  in  inaccurate 
as  Aell  as  poorly  reproducible  vertebral  measurements  (61).  Cohn  reported  that  the 
accuracy  of  the  DPA  n^ethod  (greater  than  5  percent)  is  markedly  reduced  when  the 
technique  is  used  for  measurenr>ent  of  the  spinal  column  bone  or  any  irregularly  shaped 
bone  surrounded  by  a  large  volume  of  tissue  (62).    He  found  systematic  measurement 


errors  introduced  by  variation  in  the  distribution  of  fat  in  the  bone,  and  by  the  variable 
size  and  shape  of  the  vertebrae,  particularly  after  the  vertebrae  have  been  altered  by  a 
crush  fracture. 

Initial  work  by  Wilson  and  Madsen  (1977)  and  Krolner  and  Pors  Nielsen  (19S0) 
5hov,ed  that  accurate  results  could  be  obtained  regardless  of  soft  tissue  thickness  or 
composition  (1 1  ,U).  It  was  shown  that  the  influence  of  fat  on  the  measured  bone  mineral 
would  be  negligible  if  the  fat  layer  over  the  vertebrae  had  the  same  thickness  as  the  fat 
layer  over  the  site  used  for  baseline  measurements  (14).  However,  a  nonhomogeneoi'S 
distribution  of  adipose  tissue  in  the  body  areas  trans-zerscd  by  the  scanning  radiation 
beam  may  lead  to  an  underestimation  or  overestimation  of  BMC,  Roos  and  associates, 
have  found  that  fat  in  the.  adipose  capsules  of  the  kidneys  may  cause  an  overestimation 
of  the  bone  mineral  content  in  the  third  lumbar  vertebra  by  DPA  (6  3).  Krolner  and  Pors 
Nielsen  reported  that  a  nonuniform  increase  in  fat  surrounding  the  lumbar  spine  m.ay 
show  a  decrease  of  bone  mineral  density  measurements  (U).  DP.A  attenuation  equations 
assume  that  soft  tissue  is  homogeneous,  whereas  in  practice  it  consists  of  variable 
amounts  of  fat.  Variations  in  fat-lean  composition  produce  differences  in  the 
attenuation  coefficients  for  soft  tissue  that  influence  measurements  which  may  lead  to 
erroneous  results  (l'»,6'»)  According  to  Tothill,  investigators  have  ignored  the  errors 
introduced  by  this  factor  (65).  .Mazess  reported,  however,  that  there  is  little  influence  of 
nonuniform  tissue  composition  on  bone,  as  might  occur  if  composition  above  the  spine 
differs  from  that  surrounding  it  or  if  fat  composition  of  the  marrow  varies  (7).  He 
reported  that  the  variation  in  density  measurements  due  to  a  3  percent  shift  of  fat  is 
virtually  undetectable.  Recently,  NS'ahner  and  colleagues  have  also  reported  on  ttie 
effect  of  fat  on  DPA  bone  mineral  density  measurements  (66).  .According  to  the 
investigators,  bone  mineral  density  measurements  may  be  affected  by  changes  in  body 
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fat,  such  as  a  nonuniform  mcrease  in  fat  surrounding  the  lurrbar  spine.  Conversely,  they 
found  that  changes  in  intraosseous  and  intramedullary  fat  had  little  effect  on  the 
measured  bone  m.ineral  density  (66). 

Mazess  found  that  a  calcified  aorta  lying  to  the  side  of  the  spine  can  cause 
substantial  problems  in  t.he  soft  tissue  baseline  determinations  causing  underestimation 
of  bone  mass.  If  the  calcified  aorta  is  above  the  spine  the  bone  mass  is  overestimated 
(59).  According  to  Mazess  the  use  of  an  im^proper  or  average  baseline  can  cause  errors  of 
20  percent  or  more  in  bone  determination.  Because  a  soft  tissue  baseline  can  vary  by  5 
to  10  percent,  Mazess  recommends  determining  the  soft  tissue  baseline  along  the  entire 
length  of  the  lum.bar  sp^e  for  accurate  bone  determinations  (59).  He  identified  the  ribs, 
calcified  aoru,  transverse  processes,  and  even  the  iliac  crest  as  factors  that  could 
adversely  aifect  baseline  measurements.  Mazess  reported  that  incorporation  of  data 
from  these  locations  into  the  soft  tissue  baseline  measurement  erroneously  elevates  the 
baseline  and  reduces  the  apparent  BMC  (59). 

For  monitoring  changes  in  bone  mass,  DPA  bone  mineral  mieasurements  have  to  be 
sufficiently  precise  (reproducible)  to  provide  an  accurate  estimate  of  these  changes.  The 
coefficient  of  variation,  expressed  in  percent,  describes  how  precise  or  repeatable  a 
given  measurement  is.  Several  investigators  have  reported  the  in  vivo  precision  of  DPA 
to  be  better  than  3  percent  (coefficient  of  variation)  (11,12,67).  Krolner  and  Pors 
Nielsen  found  thie  coefficient  of  variation  of  repeated  measurements  ranges  from  1.4 
percent  m  normal  premenopausal  women  to  2.6  percent  in  postmenopausal  women  with 
clinical  osteoporosis  {lit).  They  suggest  that  the  sm,allest  significantly  detectable 
difference  in  the  women  measured  would  be  a  BMD  change  of  4  percent  in  normal 
premenopausal  women  and  7.'4  percent  in  postmenopausal  women  with  clinical 
osteoporosis. 

Because  the  clinical  usefulness  of  bone  mineral  measurements  depends  on  the  long- 
term  reproducibility  of  the  applied  method  in  vivo,  Krolner  and  Pors  Nielsen  performed 
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long-term  precision  measurements  of  the  BMD  of  the  lumbar  vertebrae  utilizing  DPA 
(6S).  In  this  study  the  BMD  measurements  were  taken  at  6-  and  31 -month  intervals 
rather  than  the  l^-day  interval  used  in  their  earlier  study.  The  authors  concluded  that 
the  long-term  reproducibility  of  DPA  measurements  in_  vivo  must  be  based  on 
measurements  in  vitro  because  of  changes  in  lumbar  BMC  and  fat  distribution.  From  in 
vitro  measurements  they  calculated  a  coefficient  of  variation  of  1.4  to  2.5  percent  in  the 
BMD  range  of  normal  premenopausal  womien,  and  2.0  to  7.9  percent  in  the  BMD  range  of 
osteoporotic  women  with  vertebral  compression  fractures  (6S).  According  to  Mazess,  the 
major  problems  for  clinical  use  of  DPA  involve  the  precise  and  reproducible  location  of 
the  measurement  site  (59).  In  the  lumbar  spine,  poor  spatial  resolution  and  crush 
fractures  can  lead  to  uncertainties  of  positioning.  To  obtain  maximum  precision, 
LeBlanc  and  colleagues  found  that  a  previous  scan  must  be  compared  directly  with  the 
current  one  (69).  This  was  demjonstrated  by  analyzing  scans  integrating  a  region 
intentionally  shifted  three  lines  above  the  originally  chosen  lines.  Failure  to  compare  the 
same  area  resulted  in  an  additional  error  of  2  to  4  percent. 

In  this  recent  study,  LeBlanc  investigated  the  precision  of  two  dual  photon 
absorptiometers  using  scans  of  phantoms,  normal  subjects,  and  patieats  (69).  He  found 
phantom  measurements  for  one  instrument  2  to  5  percent  lower  than  for  the  other. 
Moreover,  the  auto  and  manual  methods  of  analysis  gave  significantly  different  BMD 
values  for  both  instruments,  with  the  manual  method  having  better  precision.  According 
to  LeBlanc,  the  manual/auto  BMD  differences  result  from  a  difference  in  edge 
selection.  The  automatic  method  used  by  the  computer  determined  values  for  bone  edges 
and  baseline  while  the  manual  method  involved  a  line-by-line  inspection  of  edges  and 
baseline.  The  author  suggests  that  changes  in  analysis  software  might  improve  the 
automatic  edge  detection  and  therefore  improve  precision  in  this  mode  (69). 

LeBlanc  and  colleagues  determined  that  the  average  BMD  percent  precision  error 
of   the    two   instruments   was  4    percent  at  a  95   percent  confidence  level  (69).     T>iese 
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findings  indicate  that  to  be  confi'^ent  (95  percent)  that  a  real  change  had  occurred  in 
BMC,  two  scans  would  have  to  differ  by  more  than  5.6  percent.  The  authors  also  founr), 
contrary  to  popular  belief,  that  for  obser/ers  with  similar  training  interobserver  analysis 
error  was  essentially  equal  to  the  intraobser/er  error. 

Preliminary  results  from  a  study  of  bone  mass  in  50  postmenopausal  osteoporotic 
women  at  the  University  of  Washiington  was  recently  reported  hy  Chesnut  .it  the  National 
Institutes  of  Health  Consensus  Development  Conference  or,  Osteoporosis  (36).  U.th  OPA 
measurements  of  the  spme,  he  reported  obtaining  a  precision  of  3  to  5  percent  and  an 
accuracy  of  2  to  4  percent.  Similar  values  for  precision  were  obtained  for  DPA 
measurements  of  the  femur.  Tbie  accuracy  of  the  femur  measurements  was  not 
provided.  These  results  were  obtained  with  modifications  made  by  the  group  at  the 
University  of  Washington  to  the  DPA  scanner  that  resulted  in  scanning  images  that 
clearly  delineated  the  vertebral  bodies.  According  to  Wahner  and  associates,  part  of  the 
problem  inherent  in  assessing  the  accuracy  of  DPA  is  associated  with  the  determination 
of  anatomic  areas  corresponding  to  the  scanned  areas  (spatial  resolution)  on  the  highly 
variable  /ertebrae  (70).  Wahner  and  coworkers  com.pared  the  PMD  of  26  L2-L'» 
segmients,  removed  from  cadavers,  and  measured  by  DPA,  with  the  area  density 
determined  from  an  ashed  specimen  of  L3.  They  reported  an  error  of  about  5  to  6 
percent  in  determining  B.MD  m  excised  vertebrae  with  DPA.  Or.  the  more  uniform 
femoral  r^eck  they  were  able  to  obtain  an  accuracy  ot  1  to  U  percent  with  DPA  (70). 

Because  relatively  few  longitudinal  clinical  studies  ha/e  bef-n  performed  to  date 
utilizing  DPA,  little  information  is  available  regarding  the  effects  of  the  Gd-I  53  source 
decay  upon  soft  tissue  correction.  .According  to  Pors  Nielsen  an<i  Krolner  the  precision  in 
vitro  of  the  DPA  method  depends  on  the  activity  of  the  radioacti/e  source  (71).  They 
found  the  coefficient  of  variation  became  two  to  three  time  higher  w^ien  the  radioactive 
source  decayed  from  1.2  to  0.1*  Ci.    Other  problems  regarding  the  radioactive  source  have 


been  reported.  According  to  Wasnich  and  Vogel  (written  communication)  the  current 
algorithm  for  DPA  does  not  correct  appropriately  for  soft  tissue  effect  as  the  Gd-153 
source  decays.    However,  this  has  not  been  reported  by  other  investigators. 

Bone  Mass/Bone  Strength 

In  osteoporosis,  bone  is  decreased  in  amount,  i.e.,  the  bone  mass  is  decreased  per 
given  volume.  The  bone  cortex  is  thin.  The  trabeculae  are  decreased  in  number  and  size, 
increasing  bone  "porosity"  and  decreasing  its  tensile  and  compression  strength  (load- 
bearing  capacity).  Bone  fracture  represents  the  overriding  clinical  consequence  of 
osteoporosis,  then  the  skeleton  is  exposed  to  physiologic  forces  or  to  trauma,  regions  of 
it  are  subject  to  exceedingly  great  stresses.  Fractures  occur  when  the  local  stresses 
exceed  the  tensile  and/or  compressive  strength  of  bone  in  that  region  (72).  The 
relationship  of  bone  strength  and  resistance  to  fracture  to  the  quantity  of  bone  (mass) 
had  been  studied  in  vitro  by  many  investigators.  In  1977  Martin  and  Atkinson  reported  on 
a  study  of  37  normal  femoral  specim.ens  that  determined  the  age-  and  sex-related 
changes  in  the  structure  and  strength  of  the  human  femoral  shaft  (7  3).  They  observed 
that  while  the  material  strength  of  femoral  bone  decreases  with  aging  for  both  sexes,  the 
moment  of  inertia  (second  moments  of  area)  of  this  structure  increases  for  males  but 
decreases  for  females.  According  to  Martin  and  .Atkinson,  in  males  the  increased 
moment  of  inertia  compensates  for  the  decline  in  miaterial  strength,  whereas  in  females 
the  diminution  in  both  is  additive  and  contributes  to  skeletal  weakness  (73).  The 
investigators  found  that  the  male  and  female  mean  bone  diameters  did  not  reflect  the 
differences  in  the  moments  of  inertia  observed  between  the  sexes.  Because  the  moment 
of  inertia  depends  on  the  fourth  power  of  the  diameter  only  slight  changes  in  the  linear 
dimensions  of  the  bone  are  needed  to  produce  large  differences  in  the  moments  of  inertia 
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and  structural  strength.  The  authors  observed  a  tendency  for  the  endosteal  or  inside 
diameter  in  the  female  femoral  sections  to  increase  and  the  cortical  thickness  to 
decrease  with  age  (73). 

In  a  similar  in  vitro  studv,  Wall  and  associates  reported  that  botfi  density  and 
intrinsic  strength  of  femoral  bone  increase  up  to  about  the  fourth  decade  of  life  and  then 
decrease  with  age  (74).  They  noted  that  the  rate  of  decrease  of  strength  is  greater  than 
that  of  density.  Strength  decrease  from  the  fourth  to  the  eighth  decade  of  life  was  aboiit 
20  percent,  whereas  the  corresponding  density  decrease  was  only  about  2.6  percent  (7(t). 
According  to  Wall  the  data  indicated  that  either  strength  is  extremely  sensitive  to  any 
change  in  the  denisty  of  bone  or  other  factors  may  play  an  important  role  in  determining 
strength  of  bone.  Some  studies  of  the  relation  between  compression  strength  of  the 
vertebrae  in  relation  to  age  suggest  that  strength  increases  with  age  until  30  years  of  age 
and  thereafter  decreases,  with  an  appreciable  drop  after  50  (75). 

When  it  became  possible  to  determine  in  vivo  the  BMC  as  a  function  of  BMD  of 
separate  vertebrae  of  the  lumbar  spine  by  DPA,  studies  were  initiated  to  correlate  BMD 
values  and  ultimate  compressive  strength  of  lumbar  vertebrae.  It  was  hoped  that  these 
measurements  would  provide  a  basis  for  estimations  of  normal  and  abnorm.al  amounts  of 
bone  mineral  in  the  vertebrae  and  to  predict  patient  susceptibility  to  fracture.  In  19S0 
Hansson  and  coworkers  used  DPA  (Am-24l/Cs-l  37)  to  measure  the  BMD  of  109  lumbar 
vertebrae  from  36  different  autopsy  subjects;  mean  age  59  years  (76).  .After 
determination  of  the  BMD,  the  ultimate  comipressive  strength  was  determined  by 
compression  of  the  vertebral  body  until  fracture  occurred.  The  authors  reported  a 
statistically  significant  positive  correlation  between  the  BMD  of  all  109  lumbar 
vertebrae  and  the  compressive  load  needed  to  cause  a  fracture  (R  =  0.86,  P  less  than 
0.0 U.  Similar  findings  of  mineral  content  that  were  highly  correlated  with  resistance  to 
compressive  forces  had  been  reported  by  Bell  and  colleagues  for  the  vertebrae,  and  Dalen 
and  associates  in   the   femoral  neck   (77,78).     Interestingly,  in   the  study  by   Hansson  the 


posterior  elements  were  not  included  when  the  vertebral  bodies  were  compressed. 
According  to  the  authors  these  parts  of  the  vertebrae  carry  an  almost  negligible  share  of 
the  a.xial  load.  However,  the  posterior  elements  and  the  vertebral  bodies  added  almost 
equal  proportior.s  to  the  total  BMD  mieasured  by  DPA  (76). 

The  findings  of  Hansson  and  colleagues  suggested  that  B\<D  measurements  of  the 
lumbar  vertebrae  by  DPA  could  be  used  as  an  indirect  measure  of  ultinnate  comipresssive 
strength  (76).  However,  their  findings  of  a  linear  correlation  between  the  B.MD  (g.'cm  ) 
of  lumbar  vertebrae  and  the  ultimate  compressive  strength  of  their  vertebra!  bodies  is  in 
disagreement  with  the  findings  of  Bell  and  associates  and  Carter  and  Hayes  (77,79).  The 
findings  of  these  investigators  indicated  that  the  compressive  strength  of  bone  is  related 
to  the  square  of  the  apparent  density.  Based  on  this  relationship,  which  is  similar  to  the 
findings  of  the  earlier  in  vitro  studies,  srniall  changes  in  apparent  bone  density  can 
generate  large  changes  in  strength.  Apparent  density,  expressed  in  g/cm-',  is  the  m.ass  of 
bone  tissue  divided  by  the  bulk  volume  of  the  test  specimien,  including  mineralized  bone 
and  bone  marrow  spaces. 

According  to  Ruff  and  Hayes,  one  structural  variable  that  is  not  often  considered  in 
studies  of  skeletal  aging  of  long  bones  is  the  global  geometry  of  cortical  bone  (SO).  The 
investigators  believe  that  the  geometric  distribution  of  bone  tissue,  together  with  its 
material  properties,  is  critical  in  determining  the  structural  strength  and  rigidity  of  the 
whole  bone.  To  demonstrate  thus  concept  the  investigators  studied  cortical  bone 
remodeling  with  aging  in  fernoral  and  tibial  cross-sections  obtained  from  an  a rcheo logical 
collection  (SI).  This  Pecos  Pueblo  collection  represents  a  large,  late,  prehistoric  and 
protohistoric  site  in  .New  Mexico.  Ruff  and  Hayes  observed  increases  with  age  in 
subperiosteal  dimensions  and  second  moments  of  area  in  both  males  and  females. 
However,  they  ?lso  found  that  this  remodeling  process  is  modified  by  localized  bone  site 
differences  in  mechanical  loadings,  some  of  which  are  apparently  sex -specific  (SI). 
According    to    Ruff  and    Hayes,   regions,    male   or    female,   siijecteri    to    relatively   high 
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mechanical  stress  jn_  vivo  would  show  the  greatest  mci^ases  with  age  in  total 
subperiosteal  area  and  second  moments  of  area  and  the  smallest  decreases  m  compact 
cortical  bone  area.  Conversely,  regions  with  relatively  less  mechanical  stimulation 
would  show  small  increases  (or  actual  decreases)  in  siisperiosteal  apposition  of  bone  and 
second  moments  of  area.  Ruff  and  Hayes  concluded  that  exercise -re  la  ted  apposition  of 
bone  on  the  subperiosteal  surface  may  mechanically  compensate  for  endosteal  resorption 
and  cortical  thinning  with  aging,  and  reduce  the  risk  of  fracture  among  those  individuals 
(male  or  female). 

The  authors  believe  that  a  difference  in  activity  levels  between  their  sample 
population  and  that  of  the  .Martin  and  Atkinson  study  could  explain  the  difference  in  their 
Endings  (81).  They  suggest  that  the  lifestyle  of  Pecos  females  subjected  ttiem  to 
significantly  more  strenuous  exercise  than  females  from  modem  industrialized 
populations,  the  source  of  subjects  for  the  Martin  and  Atkinson  study.  According  to  Ruff 
and  Hayes  these  generally  higher  le/els  of  activity  could  account  for  the  greater 
apposition  of  bone  throughout  life  among  Pecos  females  (81).  Chalmers  and  Ho  cited 
greater  physical  activity  as  a  contributing  factor  to  the  lower  rate  of  hip  fractures 
among  the  elderly,  particularly  women,  in  nonindustrialized  as  compared  to  Western 
industrialized  populations  (S2). 

The  relative  contribution  of  trabecular  bone  and  the  cortial  shell  to  the  toad- 
bearing  capacity  of  the  vertebra  has  been  the  sifcject  of  much  controversy.  Because 
DPA  provides  an  Integrated  measure  of  both  cortical  (30-W  pe.'cent)  and  trabecular 
contributions  to  mineral  content,  the  contribution  of  the  cortical  shell  to  the  load- 
bearing  capacity  of  the  vertebra  is  of  extreme  importance  to  the  significance  of  the  DPA 
measurements.  This  is  especially  true  in  light  of  the  recent  findings  of  Hayes  and 
Gerhart  that  the  cortical  shell  contributes  very  little  to  the  overall  strength  of  the 
vertebral  body  (72).  Their  work  supports  the  earlier  findings  of  Bell  that  the  compression 
strength  of  the  vertebrae  depends  almost  entirely  on  the  trabeculae,  which  forma  three- 


■27- 


Federal  Register  /  Vol   53.  No.  174  /  Thursday,  September  8.  1988  /  Notices 


34971 


dimensional  grid  within  the  body  (77).  These  findings,  however,  were  not  consistent  with 
the  observations  of  Rockoff  and  colleagues  who  reported  that  the  cortical  shell 
contributed  45-75  percent  of  the  peak  strength  (83). 

Clinical  Applications 

Spine.  Investigators  after  initiating  clinical  studies  established  the  feasibility  of 
the  DPA  technique  to  measure  bone  mass  at  the  spine  and  proximal  femur.  At  the  Mayo 
Clinic  Riggs  and  associates  studied  the  effectiveness  of  DP.A  to  differentiate  patients 
with  idiopathic  spinal  osteoporosis  (presence  of  nontraumatic  compression  fractures) 
from  normal  subjects  (3).  In  that  cross-sectional  study  reported  in  19S1,  DP.A  was  tested 
in  a  population  of  105  normal  women  and  76  women  patients  with  osteoporosis.  Bone 
diminution  with  aging  was  assessed  by  measuring  B.MD  concurrently  at  sites  in  the  axial 
and  the  appendicular  skeleton.  BMC  of  the  spine  was  assessed  from  scans  of  the  L  1  to  LU 
regkjn.    The  BMDvahie  included  vertebral  bodies  and  disk  interspaces. 

In  normal  women  the  authors  found  that  vertebral  bone  loss  began  in  young 
adulthood  and  continued  linearly  throughout  life.  In  contrast  to  the  findings  in  the 
appendicular  skeleton  there  was  no  demonstration  of  an  accelerated  bone  toss  due  to  the 
menopause.  The  cumulative  diminution  of  BMD  from  the  vertebrae  throughout  life  was 
47  percent.  Riggs  and  coworkers  found  that  patients  with  osteoporosis  had  significantly 
lower  mean  BMD  values  at  the  vertebrae  (p  less  than  OJOOl)  compared  with  age 
comparable  normal  subjects.  However,  although  the  spinal  measurements  gave  the  best 
discrimination  of  osteoporotic  patients  from  normal  subjects  there  was  still  considerable 
overlap  between  the  two  groups  (3). 

To  define  spinal  osteoporosis  in  terms  of  vertebral  BMD  rather  than  the  presence  of 
nontraumatic  vertebral  fractures  the  authors  arbitrarily  chose  the  90th  percentile  for 
vertebral  BMD  for  patients  with  nontraumatic  vertebral  fractures.  This  value,  0.965 
g/cm'  was  then  defined  as  the  threshold  below  which  the  risk  for  nontraumatic  vertebral 
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fractures  increases.  However,  with  this  approach,  by  age  65  years,  half  of  the  women, 
and  by  age  85  years,  virtually  all  of  the  wonnen  in  the  normal  female  population  have 
BMD  values  below  the  threshold  for  fracture.  AH  these  women  would  be  considered  to 
b  ive  asymptomatic  osteoporosis  by  the  authors  (3). 

According  to  Riggs,  the  results  of  the  study  indicated  that  women  with  and  without 
spina!  osteoporosis  lose  substantial  but  similar  amounts  of  cortical  bone,  but  tfiose  with 
spinal  osteoporosis  lose  more  trabecular  bone.  The  authors  suggested  that  cortical  bone 
and  trabecular  bone  function  as  separate  compartments  which  differ  in  respect  to  onset 
and  rate  of  bone  loss  and  possibly  also  in  respect  to  homeostatic  regulation.  They  believe 
that  direct  spinal  measurements  of  bone  density  are  greatly  superior  to  appendicular 
measurements  for  evaluating  the  severity  of  spinal  osteoporosis  (3).  However,  because 
the  lack  of  response  of  vertebral  bone  loss  to  menopause  with  DPA  measurements  was 
not  consistent  with  the  results  of  other  studies,  Riggs  recommended  that  the  effect  of 
the  menopause  on  the  rate  of  bone  loss  in  the  vertebrae  relative  to  that  in  the 
appendicular  skeleton  be  studied  further.  Meunier  and  colleagues  in  a  histological  study 
of  trabecular  bone  mass  in  iliac  biopsy  specim.ens  from  236  control  siiijects  found  an 
acceleration  of  the  linear  diminution  of  trabecular  bone  as  age  increased  in  the 
postmenopausal  period  (34).  Genant  and  associates  reported  a  similar  acceleration  in 
bone  loss  at  menopause  in  their  study  of  vertebral  mineral  detern-,ination  by  quantitative 
computed  tomography  (S5).  According  to  the  authors,  the  rate  of  integral  spinal  bone 
loss  assessed  by  QCT  is  roughly  one-half  that  of  purely  cancellous  bone  and  may  explain 
the  difference  in  sensitivity  with  DPA.  Howe/er,  Krolner  and  Pors  Nielsen  assessed 
vertebral  bone  loss  by  DPA  in  a  longitudinal  study  of  59  normal  women  and  found  an 
accelerated  bone  loss  of  nearly  6  percent  immediately  after  thie  menopause  (S6). 

Mazess  proposed  that  the  common  assumption  about  a  large  ongoing  loss  of 
trabecular  bone  after  menopause  may  be  erroneous  (26).  He  does  not  believe  that  the 
bases    for   assuming    a   disproportionate    effect   of   estrogen    on    trabecular   bone    is    well 
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supported.  For  example,  he  suggests  that  the  apparent  rapid  toss  of  trabecular  bone 
observed  in  the  spine  with  quantitative  computed  tomography  may  be  an  overestimate 
due  to  the  influence  of  an  increasing  fat  content  (26).  According  to  Mazess,  fractures  of 
the  vertebra  and  distal  radius,  which  occur  earliest  in  postmenopausal  women,  may  be 
due  to  a  trabecular  bone  loss  that  has  a  much  earlier  onset  than  ttiat  of  compact  bone 
loss  and  not  to  a  more  rapid  rate  of  loss  of  trabecular  bone.  In  contradistinction,  the 
results  of  the  recent  study  by  Richelson  and  associates  (198'()  indicated  that  estrogen 
deficiency  was  the  predominant  cause  of  bone  loss  occurring  during  the  first  two  decades 
after  natural  menopause  (87).  In  that  study  DPA  was  used  to  determine  the  BMD  at  the 
femoral  neck,  femoral  intertrochanter,  and  lumbar  spine  in  I'*  women  who  had  undergone 
oophorectomy  during  young  adulthood,  in  H  normal  perimenopausal  women,  and  in  1* 
normal  postmenopausal  women. 

Similar  results  were  reported  in  an  earlier  study  by  Lindquist  and  associates  (19SI) 
on  the  influence  of  aging  and  menopause  on  BMC  based  on  BMD  measurements  (S8).  In 
that  cross-sectional  study,  bone  density  was  determined  in  the  third  lumbar  vertebra  in  a 
random  sample  of  women  by  the  DPA  technique.  The  authors  chose  tlie  ages  of 
postmenopausal  times  in  such  a  way  as  to  make  it  possible  to  compare  women  cf 
different  ages  but  of  similar  menstrual  status  and  women  of  different  menstrual  status 
but  of  similar  age.  According  to  the  authors  the  results  cf  the  study  support  the 
hypothesis  that  there  is  an  association  between  early  menopause  and  accelerated  bone 
loss  (88).  A  5-year  longitudinal  followup  study  by  Lindquist  and  associates  has  confirmed 
the  results  of  their  previous  cross-sectional  study  (89).  U'hen  the  same  women  had 
lumbar  spine  BMD  determinations  with  DPA  5  years  later  the  authors  found  larger 
differences  in  BMC  between  women  of  different  menstrual  status  th.an  between  women 
of  different  ages.    As  in  the  cnass-sectional  study,  the  results  from  the  longitudinal 
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followijp  indicated  that  the  time  of  the  menopause  influences  bone  density,  with 
significantly  (p  less  than  0.01)  lower  values  m  those  women  who  have  an  early  menopause 
(S9). 

In  a  more  recent  longitudinal  densitometric  study,  Riggs  and  coworkers  found  that 
vertebral  loss  in  139  normal  women  began  well  before  menopause  (90).  Riggs  measuring 
BMD  at  the  lunbar  spine  for  up  to  3  years  by  DP.A  found  continuous  bone  loss  over  adult 
life  with  a  mean  rate  of  loss  of  1.2  percent  per  year.  Moreover,  rates  of  loss  were 
similar  in  premenopausal  and  postmenopausal  women.  From  this  new  data,  Riggs 
concluded  that  the  experimental  design  of  the  Richelson  study,  discussed  above,  was 
inadequate  because  the  perimenopausal  control  group  had  already  undergone  substantial 
bone  loss  before  menopause  (90).  He  also  suggested  that  oophorectomy  might  induce 
greater  bone  loss  in  young  women  in  whom  bone  turnover  is  more  active  than  in  older 
women. 

According  to  Riggs  and  coworkers  there  is  a  striking  difference  in  the  patterns  of 
appendicular  and  axial  bone  loss  in  women  throughout  life  (90).  They  confirmed  only  a 
small  amount  of  cortical  booe  loss  tn  the  appendicular  skeleton  before  menopause,  with 
large  amounts  lost  thereafter.  By  contrast,  their  longitudinal  studies  show  vertebral 
bone  loss  begins  well  before  menopause  and  continues  linearly  into  old  age  with  only  a 
trend  toward  midlife  acceleration. 

Aloia  and  coworkers  recently  used  DP.A  measurements  of  the  spine  in  healthy 
women  and  women  with  vertebral  crush  fracture  syndrome  in  their  cross-sectional  study 
of  involutional  bone  loss  (23).  In  contrast  to  the  findings  by  Riggs  and  colleagues,  Aloia 
determined  that  the  best  fit  for  the  rate  of  involutional  bone  loss  from  the  spine  based  on 
aross-sectional  data  was  a  two  component  curve.  This  indicated  an  accelerated  loss  of 
bone  from  t.he  spine  after  menopause.  Based  on  the  available  information,  including 
published  prospective  data,  Aloia  concluded  that  there  is  an  accelerated  loss  of  bone 
from  the  spine    after  menopause  (23). 
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In  addition  to  the  DPA  measurements  of  the  lumbar  spine,  the  study  by  Aloia  also 
included  measurements  of  bone  mass  of  the  total  skeleton  and  dista!  radius  by  in  vivo 
neutron  activation  analysis,  and  SP.A,  respectively  (23).  The  author  found  that  the  spinal 
measurements  did  not  separate  patients  with  osteoporosis  from  controls  any  better  than 
the  other  bone  mineral  measurements.  According  to  Aloia,  although  spinal  bone  mineral 
measurements  could  correctly  classify  about  77  percent  of  thie  cases,  the  number  of 
misclassifications  in  the  older  age  group  of  the  normal  women  was  substantial. 
Moreover,  the  bone  mass  measurements  of  the  total  skeleton,  distal  radius  and  spine 
determined  by  Aloia  do  not  support  the  hypothesis  of  Riggs  and  colleagues  (3S)  that 
women  with  vertebral  crush  fractures  have  preferential  loss  of  spinal  bone  (23). 
According  to  Krolner  the  lumbar  BMD  of  patients  with  only  one  vertebral  fracture  is  less 
than  1.0  standard  deviation  (SD)  below  the  age-matched  normal  mean  (91).  He  suggests 
that  women  having  their  first  spinal  wedge  fracture  are  indistinguishable  from  their 
normal  peers  as  to  the  total  bone  rriass  of  the  lumbar  vertebrae.  Accelerated  osteopenia 
of  women  having  multiple  vertebral  fractures  might  be  a  consequence  (immobilization) 
rather  than  a  cause  of  fractures  (91). 

Other  investigators  have  also  used  the  DPA  technique  to  measure  the  BMD  of  the 
spine  and  hip  in  populations  of  normal  women  and  women  with  clinical  osteoporosis.  The 
technique  was  used  by  Schaadt  and  Bohr  when  they  studied  changes  in  B.MD  in  the  lumbar 
spine,  femoral  neck  and  femoral  shaft  in  normal  aging  women,  prednisone  treated 
women,  and  in  women  with  primary  osteoporosis  (92).  Acccording  to  the  auth.ors  the 
mean  lumbar  BMC  measured  by  B.MD  of  19  women  with  primary  osteoporosis  was  31 
percent  lower  than  that  of  36  postmenopausal  age-matched  controls.  Bone  mineral 
diminution  in  the  femoral  neck,  which  consists  of  a  mixture  of  trabecular  and  cortical 
bone,  was  smaller  than  that  of  the  lumbar  spine  but  greater  than  that  of  the  middle  of 
the  femoral  shaft  which  consists  of  predominantly  cortical  bone.  Schaadt  and  Bohr 
observed  the  same  patterns  of  bone  mineral  loss  in  normal  aging  women  and  prednisone- 
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treated  women.  According  to  Schaadt  and  Bohr,  the  study  demonstrated  that  in 
postmenopausal  women  and  in  the  de/elopment  of  osteopenia,  the  loss  of  trabecular  bone 
m,ineral  is  much  greater  than  cortical  bore  loss.  They  suggested  that  direct 
measurement  of  BMC  in  the  lumbar  spine  was  necessary  for  an  accurate  evaluation  of 
bone  mineral  status  in  that  clinically  im^portant  region  (92). 

In  the  Danish  study  by  Krolner  and  Pors  Nielsen,  referred  to  earlier,  the  authors 
used  DPA  measurements  of  the  spine  in  an  attempt  to  differentute  women  with 
spontaneous  vertebral  compression  fractures  or  femoral  neck  fractures  from  normal 
women  (S6).  The  bone  mass  measurements  were  also  to  be  used  to  identify  women  at  risk 
of  future  fractures.  BMD  of  the  second,  third,  and  fourth  lumbar  vertebrae  was 
determined  in  normial  women  and  women  with  clinical  osteoporosis  by  using  DPA  in 
cross-sectiona!  and  longitudinal  studies.  According  to  Krolner  and  Pors  Nielsen,  the 
mean  lumbar  BMC  of  S6  women  (aged  ')S-S9  years)  with  primary  osteoporosis  was  <»  1 
percent  lower  than  that  of  normia!  premenopausal  women  and  IS  percent  lower  than  that 
of  age-matched  controls.  Nevertheless,  the  data  showed,  as  did  the  data  of  Riggs  (3),  a 
large  overlap  between  patients  with  clinical  spinal  osteoporosis  and  age-matched  normals 
(S6).  The  overlap  is  so  large  that  the  majority  of  patients  with  clinical  spinal 
osteoporosis  are  indistinguishable  from  age-matched  normals.  Mazess  reported  that  a 
very  large  overlap  in  the  spinal  density  of  fracture  and  nonfracture  cases  can  be 
expected  (93).  Recently,  he  reported  that  about  60  percent  of  fractured  lumbar 
vertebrae  are  entirely  normal  in  density  {9U). 

Krolner  and  Pors  Nielsen  suggested  that  a  difference  in  the  duration  (approximately 
3  years)  of  accelerated  bone  loss  in  a  subgroup  of  postmenopausal  women  in  the  early 
mienopause  could  explain  the  IS  percent  difference  in  lumbar  BV1C  between  patients  and 
age-matched  normals  reported  in  their  study.  Krolner  and  Pors  Nielsen  point  out  that 
while  the  occurrence  of  vertebral  compression  fractures  is  related  to  bone  miass,  the 
significance  of    this  quantitative   approach   in   vivo   remains  uncertain.     For   example,  a 
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minor  loss  of  trans/erse  trabeculae  within  the  vertebrae  that  is  barely  detectable  with 
the  DP,A  method  could  contribute  considerably  to  the  weakening  of  the  bone.  Thie 
authors  noted  that  arteriosclerosis  of  the  lunnbar  aorta  m.ay  account  for  nearly  15 
percent  of  the  measured  BMD  in  severe  osteopenia  and  give  erroneously  high  values 
(S6).  In  contrast,  as  noted  by  Cummings,  Lhe  inclusion  by  Krclner  and  Pors  Nieisen  of 
SLbjects  with  nontoxic  goiters,  who  might  be  on  high  doses  of  thyroid  hormone,  in  the 
control  population  could  result  in  erroneously  low  spinal  bone  density  measurements  for 
the  control  group  (95). 

ti  1982,  Krolner  and  associates  reported  on  an  investigation  in  a  consecutive  series 
of  132  women  with  and  without  osteopenia  in  whom  radiography  and  DPA  were  compared 
(96).  The  investigators  hoped  to  determine  if  a  correlation  existed  between  the  two 
methods  and  if  the  toss  of  vertebral  bone  m.ass  is  concealed  by  the  addition  of  bone 
mineral  in  nonrelevant  structures  such  as  the  vertebral  processes,  osteophytes,  and 
calcifications  of  the  abdominal  aorta.  According  to  Krolner,  the  radiographic  grade  of 
osteopenia  and  the  BMD  of  the  lumbar  vertebrae  showed  a  significant  inverse 
correlation.  Each  grade  of  radiographic  osteopenia  was  associated  with  a  large  scatter  in 
lumbar  BMD.  The  overlap  between  normals  and  patients  with  obvious  osteoporosis 
comprised  nearly  60  percent  of  the  cases  with  compression  fractures.  The  data  also 
suggested  a  considerable  overestimation  of  the  true  vertebral  bone  mass  when  DPA  was 
used  in  patients  with  osteophytes  and  severe  aortic  calcification.  The  authors  found  that 
spondylosis  (osteophyte  formation)  accounted  for  10  to  35  percent  of  the  lunnbar  BMD 
measured  in  women  with  radiographically  proven  osteopenia.  In  severe  osteopenia  aortic 
calcification  may  account  for  nearly  10  percent  of  lun-ibar  BMD  (96). 

Seeman  and  associates  compared  DP,A  BMD  values  of  the  lum.bar  spine  to  SPA  BMD 
values  for  the  radius  in  100  patients  with  various  types  of  endocrine  dysfunction  (97). 
The  authors  found  that  BMD  in  each  endocrine  disorder  deviated  in  at  least  one  site  from 
the    sex-specific  age  regression   of  1S7   normal  subjects.     BMD  measurements  indicated 
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bone  loss  for  patients  with  primary  hyperparathyroidism,  hypercortisolism,  and 
hyperthyroidism.  For  patients  with  secondary  hyperparathyroidism  due  to  chronic  renal 
failure,  acromegaly,  and  postsurgical  hypoparathyroidism  the  BVID  measurements 
suggested  bone  gain.  With  the  use  of  multivariate  aralyses  of  variance  the  authors  found 
significant  differences  in  the  BMD  measurements  among  th,e  scanning  sites.  Seemian 
concluded  that  bone  density  of  the  appendicular  and  axLiI  steleton  changes  differentially 
in  response  to  endocrine  dysfunction  and  these  changes  are  both  site  and  disease 
specific.  According  to  the  authors,  BMD  measurements  in  the  appendicular  skeleton  do 
not  reliably  predict  BMD  measurements  of  the  lumbar  spine.  BMD  changes  induced  by  an 
endocrine  or  metabolic  disorder  mandate  assessment  of  both  the  appendicular  and  the 
axial  skeleton  (97)  Ott  and  coworkers  have  also  suggested  that  in  postmenopausal 
osteoporosis  the  bone  may  display  different  rates  of  change  at  different  sites  (9S). 
Because  the  rate  of  change  may  be  influenced  by  the  relative  amiount  of  trabecular  bone, 
the  axial  skeleton  may  not  change  at  the  same  rate  as  th.e  appendicular  skeleton. 

Ott  studied  longitudinal  changes  in  bone  mass  after  I  year  by  DPA  and  other 
noninvasive  measurement  techniques  in  patients  with  osteoporosis  (98).  She  found  that  in 
these  women  there  were  no  correlations  between  measurements  of  1-year  changes  in 
bone  mass  by  the  various  techniques.  In  addition  to  the  possibility  of  different  rates  of 
bone  changes  at  different  sites  of  the  skeleton,  Ott  suggests  that  the  lack  of  correlation 
between  the  measurements  may  be  related  to  the  precision  of  the  techniques  and  the 
magnitude  of  the  changes  in  bone  in  osteoporosis.  She  concluded  that  the  techniques 
used  (DPA,  CT,  SPA)  were  not  sufficiently  precise  to  measure  the  small  amount  of 
change  in  bone  after  only  1  year  (98).  Similar  findings  for  DPA  have  been  reported  by 
Cohn,  Krolner,  and  Cummings  and  Black  (62,91,99).  According  to  Riggsand  Melton  DPA 
measurements  every  6  months  over  2  to  3  years  are  required  to  estimate  individual  rates 
of  bone  loss  (90). 

Ott   fourvd   that  the  precision   of  the   DPA   and   CT  techniques  was   lower  in   her 
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clinical  setting  than  in  some  reports  from  the  literature  (98).  Several  factors  probably 
contribute  to  this  discrepancy.  According  to  Cummings  and  Black  scans  obtained  in 
carefully  controlled  research  environments  might  have  better  reproducibility  than  scans 
obtained  in  other  clinical  settings  (99).  Also,  claims  of  greatest  precision  are  often  based 
on  repeated  measurements  of  phantoms  or  bone  specimens,  or  measurements  in  persons 
that  are  repeated  within  a  short  time.  Persons  cannot  be  repositioned  or  kept  in  position 
as  well  as  phantoms  or  specimens  (99).  The  study  by  Ott  indicates  that  when  these 
techniques  for  measuring  bone  mineral,  including  DPA,  are  applied  to  persons  (more  so  to 
osteoporotics)  in  clinical  settings  over  long  periods  of  followup,  the  reproducibility  is 
likely  to  be  poorer  than  has  been  reported  from  specialized  research  centers  (99). 

Hip.  In  1982  Riggs  ar>d  associates  reported  tfie  results  of  another  cnoss-sectional 
study  where  DPA  was  used  to  assess  changes  in  BMD  with  aging  (20).  They  studied  the 
effectiveness  of  DPA  to  differentiate  patients  with  hip  fracture  from  normal  subjects  by 
measuring  changes  in  the  BMD  of  the  proximal  femur  and  spine  with  aging  in  123  normal 
women  and  26  women  with  hip  fractures.  In  normal  women,  BMD  declined  linearly  during 
life  by  58  percent  in  the  femoral  neck  and  53  percent  in  the  intertrochanteric  region  of 
the  femur.  By  age  75  years,  the  authors  found  that  virtually  the  entire  popuhtion  of 
aging  women  had  BMD  values  for  the  proximal  femur  that  were  below  their  arbitrary 
threshold  for  hip  fracture.  This  approach  put  the  entire  population  of  elderly  women  at 
risk  for  hip  fracture. 

According  to  Riggs,  patients  with  femoral  neck  and  intertrochanteric  fractures 
were  indistinguishable  from  normal  women  by  differences  in  BMD  at  either  site  (20). 
Although  elderly  women  with  hip  fractures  had  lower  values  for  BMD  of  the  contralateral 
hip  than  their  peers,  the  decrease  was  small  and  the  overlap  considerable.  For  the  26 
elderly  women  with  hip  fractures,  the  mean  Z-score  (deviation  in  standard  deviations 
from  age-adjusted  predicted  mean)  for  BMD  of  the  femoral  neck  was  only  slightly 
decreased  (-0.50  SD,  p   less  than  0.01),  and  all  individual  values  were  within  the  age- 
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adjusted  normal  range.    From  these  data  the  authors  suggested  that  although  lower  BMD 

of  the  proximal  femur  may  play  a  partial  role,  the  orcurrence  of  falls  may  be  a  major 
factor  predisposing  some  but  not  others  in  the  population  of  aging  women  to  fracture  of 
the  hip  (20).  This  may  represent  a  biased  group  since  Riggs  and  associates  studied 
ambulatory  patients  *ho  had  sur/ived  for  at  least  1  year  after  the  fracture.  According 
to  Cummings,  the  hip  fracture  patients  chosen  for  the  study  may  represent  a  subgroup  of 
otherwise  healthy  patients  who  may  have  had  greater  bone  m.ass  than  those  who  died  or 
were  unable  to  walk  (95). 

Riggs  and  colleagues  found  that  the  values  for  BMD  of  the  lumbar  spine,  midradius, 
and  distal  radius  sites  in  the  patients  with  hip  fractures  did  not  differ  significantly  from 
^hose  forage-comparable  normal  subjects.  By  contrast,  for  27  additiona  1  women  ages  5  I 
to  65  years,  with,  nontraumatic  vertebral  fractures,  but  not  hip  fractures,  the 
investigators  found  a  low  mean  Z-score  for  BMD  of  the  lumbar  spine 

(-1.92  SD,  p  less  than  0.001).  .According  to  Riggs,  data  from  previously  piilished  studies 
and  the  results  of  their  present  study  suggest  the  existence  of  two  distinct  osteoporotic 
syndromes.  They  designated  one  form,  postmenopausal  osteoporosis,  characteri7ed  by  an 
excessive  and  disproportionate  trabecular  bone  loss  that  involves  a  small  subset  of 
women  (estimated  at  5  to  10  percent)  in  the  early  postmenopausal  period.  It  is 
manifested  mainly  by  vertebral  fractures.  The  other  form  they  designated  senile 
osteoporosis.  This  syndrome  was  characterized  by  a  proportionate  loss  of  both  cortical 
and  trabecular  bone  that  involves  essentially  the  entire  population  of  aging  women 
(usually  older  than  75  years)  and  to  a  lesser  extent,  aging  men.  It  is  associated  with  hip 
fractures  or  vertebral  fractures  or  both  (20).  More  recently,  postmenopausal  and  senile 
osteoporosis  have  been  referred  to  as  type  land  type  II  osteoporosis,  respectively  (100). 

Bohr  and  Schaadt  used  DPA  to  determine  whether  a  reduction  in  BMD  of  the 
femoral  ned<  and  shaft  or  of  the  lumbar  spine  could  be  demonstrated  in  women  older 
than  60   years  of  age  with   unilateral   fractures  of  the  femoral  neck  (101).     DPA   bone 
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mineral  density  measurements  of  the  lumbar  spine,  fenrraral  neck,  and  femoral  shaft  in  46 
women  ranging  in  age  from  60  to  89  years  with  fractures  of  the  femoral  neck  were 
compared  with  that  of  38  healthy  women  in  the  same  age  group.  Th,e  investigators 
reported  that  the  B.MD  of  the  lumbar  spine  and  femoral  neck  were  not  significantly 
reduced  in  elderly  women  with  fractures  of  femioral  neck  as  compared  with  control 
si4)jects.  They  found  the  BMD  of  the  femoral  shaft,  a  predominantly  cortical  bone  site, 
significantly  reduced  in  the  fracture  group  (101).  Boh.r  and  Sch.aadt  concluded  th.at  the 
high  incidence  of  femoral  neck  fracture  with  increasing  age  might  be  explained  in  part  by 
a  reduction  in  BMC,  primarily  cortical  bone  mineral.  They  added,  however,  that  it  is 
likely  that  other  factors  that  reduce  the  strength  of  bone  or  increase  the  tendency  in 
older  persons  to  fall  such  as  dizziness,  diminished  visual  acuity,  or  muscle  weakness,  are 
also  of  importance  (101).  In  his  review  of  hip  fracture  studies,  Cummings  reported  th.at 
Bohr  and  Schaadt  could  have  missed  a  true  difference  in  bone  mass  because  of  a  small 
sample  size  (95).  According  to  Cummings,  the  study  by  Boh.r  and  Schaadt  may  have  had 
insufficient  power  to  detect  clinically  important  differences  (type  II  error). 

Cummings  studied  the  role  of  osteoporosis  in  t)ie  occurrence  of  hip  fractures  by 
critically  reviewing  case-control  studies  that  have  compared  the  bone  mass  of  patients 
with  hip  fractures  with  that  of  control  subjects  (95).  He  found  that  the  case-control 
studies  suggested  that  the  hips  of  patients  with  hip  fracture  are  more  osteoporotic  than 
those  of  other  persons  of  similar  age  who  exhibit  no  fractures.  However,  the  bone  mass 
differences  were  usually  small  and  overlapping.  While  some  investigators  found  patients 
with  hip  fractures  with  substantially  less  bone  at  various  sites,  other  investigators  have 
found  no  significant  difference  in  bone  mass  between  patients  and  controls  (95). 
According  to  Cummings,  the  interpretation  of  these  findings  is  clouded  by  fundamental 
problems  in  the  design  and  reporting  of  the  studies.  He  found  at  least  one  methodoiogic 
problem  in  each  of  the  15  studies  that  could  have  substantially  influenced  the  results. 
According  to  Mazess  the  results  of  the  15  studies,  reviewed  by  Cummings,  may  have  been 
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affected   by   the   investigators  choosing   an   inappropriate  region  to  measure  (R.   Mazess 

written  communication).  But  if  Mazess  is  correct  in  suggesting  that  15  studies  are 
capable  of  introducing  such  variability,  then  this  strongly  suggests  that  objective 
interpretation  of  measurements  obtained  by  different  investigators  might  not  be 
possible.  He  noted  that  in  only  one  of  the  15  studies  did  they  measure  the  highly 
trabecular  Wards  triangle  region  in  the  proximal  femur.  In  that  study,  Vose  and 
Lockwood  reported  finding  patients  with  hip  fractures  with  substantially  less  bone  mass 
at  the  hip  than  age-matched  SLbjects  (95).  Investigators  were  not  "blinded"  as  to  the 
subjects'  status. 

Aitken  has  recently  claimed  that  postural  instability  is  the  major  determinant  for 
femoral  neck  fracture,  and  that  generalized  osteoporosis,  rather  than  being  a 
prerequisite  for  fracture,  merely  determines  the  type  of  fracture  sustained  (102).  Aitken 
conducted  a  prospective  study  of  fractures  of  the  femoral  neck  over  a  I2-manth  period  m 
order  to  ascertain  the  relevance  of  generalized  osteoporosis  as  determined  by  mre  tararpal 
morphometry.  A  total  of  206  women  who  sustained  fractures  of  the  femoral  neck  after 
minor  trauma  were  found  to  have  bone  mass  measurements  fnot  at  the  fracture  site) 
similar  to  those  of  a  control  population  of  the  same  age  without  fractures  (102).  Aitken 
also  reported  that  16  percent  of  the  women  who  incurred  fractures  had  bone  mass 
measurements  similar  to  a  group  of  normal  premenopausal  women.  According  to  Aitken, 
although  osteoporosis  may  play  some  part  in  the  etiology  of  femoral  neck  fracture,  it  is 
important  not  to  overlook  the  fact  that  over  9S  percent  of  these  fractures  result  from 
falls.  He  cited  a  study  which  reported  that  among  patients  aged  over  50,  women  fell  four 
times  more  often  than  men  and  that  the  incidence  of  falls  rose  exponentially  with  age  up 
to  85  years  (102).  According  to  Aitken  the  results  of  his  study  and  other  data  suggested 
that  the  absence  of  generalized  osteoporosis  was  no  protection  against  a  femoral  neck 
fracture  in  elderly  women  who  fall. 

To   determine   if  osteoporosis   was  an   important  underlying  cause  of  hip   fractures 
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Melton  and  colleagues  recently  assessed  tlie  relationship  between  bone  density  and  hip 
fracture  incidence  among  women  residing  in  Rochester,  Minnesota  (103).  In  lieu  of  a 
prospecti/e  study,  the  investigators  obtained  hip  fracture  incidence  rates  for  specific 
femoral  bone  density  levels  by  combining  hip  fracture  incidence  data  covering  several 
decades  with  a  recent  survey  of  BMD  in  the  same  population.  BMD  measurements  at  the 
cervical  and  intertrochanteric  regions  of  the  proximal  femur  were  obtained  using  DPA. 
Melton  found  hip  fractures  were  uncommon  among  women  with  femoral  bone  density 
greater  than  1.0  g/cm^.  They  also  showed  that  hip  fracture  incidence  rates  increase  as 
bone  density  decreases  below  the  1.0  g/cm^  level.  The  greater  than  linear  rise  in  hip 
fracture  incidence  observed  by  Melton  was  consistent  with  the  reports  of  Bel!,  Carter, 
and  Hayes  that  skeletal  resistance  to  fracture  varies  in  a  nonlinear  fashion  with  bone 
density  (77,79). 

According  to  Melton  and  associates,  the  cervical  fracture  incidence  rate  was  6.0 
per  1,000  person-years  among  all  women  with  cervical  BMD  less  than  1.0  g/cm  .  In 
women  with  intertrochanteric  BMD  less  than  1.0  g/cm^  the  fracture  incidence  was  a 
comparable  3.7  per  1,000  person-years  (103).  Though  the  authors  concluded  that  bone 
mass  was  an  important  determinant  of  hip  fractures,  they  suggested  that  osteoporosis 
alone  may  not  be  sufficient  to  produce  such  fractures,  since  many  individuals  remain 
fracture-free  even  within  the  subgroups  with  the  lowest  bor.e  density  levels.  The  authors 
believe  that  osteoporosis  is  a  necessary  but  not  sufficient  cause  of  age-related  limb 
fractures.  According  to  ,Melton  and  colleagues,  studies  that  have  matched  age  and  sex 
have,  in  effect,  matched  osteoporosis  as  well.  The  failure  of  bone  density  measurements 
to  clearly  distinguish  fracture  patients  from  age-matched  controls  does  not  necessarily 
reflect  a  lack  of  association  between  osteoporosis  and  the  risk  of  fracture.  According  to 
Melton,  fracture  risk  depends  on  the  absolute  level  of  bone  density  (103).    Because  the 
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BMD  measurements  were  obtained  subsequent  to  the  occurrence  of  the  fractures  one 
might  regard  thiis  as  fracture  prevalence  data  in  patients  with  fractures.  It  does  not 
necessarily  reflect  future  risk. 

In  an  earlier  work,  VI  icks  and  associates  studied  patients  in  an  Australian  population 
with  fractures  of  the  femoral  neck  to  identify  various  risk  factors  associated  with  the 
occurrence  of  those  fractures  (ICt).  According  to  Wicks,  73  percent  of  the  125  patients 
had  a  medical  condition  which  could  have  caused  a  fall.  The  conditions  included 
Parkinson's  disease  or  stroke  (25  percent),  confusion  or  dennentia  (23  percent),  cataracts 
or  other  eye  disease  (IS  percent),  and  severe  diabetic  peripheral  neuropathy  (7  percent). 
The  investigators  also  found  that  patients  with  fractures  did  not  have  less  bone  in  the 
proximd!  femur  than  nonfractured  control  individuals.  Examination  of  the  femoral  heads 
failed  to  reveal  a  single  case  of  osteomalacia.  Wicks  concluded  that  the  single  most 
important  factor  leading  to  fracture  in  this  population  was  injury  caused  by  falls  and  that 
such  injury  was  frequently  associated  with  other  disease  processes  (104).  They  suggested 
that  injury  causes  the  sudden  failure  of  a  region  of  the  skeleton,  which  is  fracture -prone, 
by  virtue  of  mechanical  factors  associated  with  toss  of  bone  from  that  site  during  the 
aging  process  (lOff). 

In  a  recent  report  of  risk  factors  for  injury  after  a  fall,  Melton  and  Riggs  reviewed 
the  relative  importance  of  falls  versus  bone  toss  as  determinants  of  fracture  risk  (105). 
They  pointed  out  that  the  majority  of  falls,  even  among  the  eWerly,  do  not  result  in 
significant  injury.  They  cited  a  study  of  11*7  falls  in  a  nursing  home  where  only  l.U 
percent  resulted  in  a  major  injury.  In  another  study  cited  by  the  authors  of  651  falls  in  a 
home  for  the  aged,  IS  percent  resulted  in  major  injury.  There  were  only  eight  cases  of 
femoral  fractures  (105).  They  and  many  other  investigators  agree  that  bone  loss 
predisposes  to  fractures  (105).  Because  it  has  been  observed  that  most  hip  fractures  and 
other  age-related  fractures  are  associated  with  falls,  Melton  and  Riggs  concluded  that 
bone   loss  is  a  necessary  but  not  a  sufficient  cause  of  most  age-related  fractures  (105). 
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They  also  believe  that  son>e  other  factor,  possibly  falls  associated  with  aging  are  also  a 

necessary  but  not  sufficient  cause  of  age-related  fractures. 

Physical  Activity.  In  19S2  Krolnerand  associates  reported  using  DPA  bone  mineral 
density  determinations  to  elucidate  whether  the  axial  and  the  appendicular  bone  mass  of 
middle-aged  women  with  Colles'  fractures  differed  from  that  of  normal  individuals 
(106).  The  bone  mineral  measurements  were  also  used  to  determine  whether  bone  mass 
was  related  to  the  extent  of  daily  physical  activity.  BMD  of  the  lum.bar  vertebrae  and 
distal  forearms  were  determined  by  DP,^  in  36  patients,  aged  50  to  73  years  with 
previous  Colles'  fracture.  None  of  the  patients  had  symptoms  of  vertebral  compression 
fractures,  and  none  had  femoral  neck  fractures.  The  authors  found  that  seven  patients 
with  decreased  radiodensity  of  the  vertebral  bodies  had  normal  lumbar  BMD  levels,  and 
four  patients  with  normal  x-ray  findings  had  lumbar  osteopenia  determined  by  diminished 
B,MD.  Based  on  a  mean  lumbar  BMD  difference  of  only  9  percent,  the  investigators 
suggested  that  ^eletons  of  middle-aged  women  with  Colles'  fracture  compared  to  age- 
matched  normals  have  a  disproportionately  low  trabecular  bone  mass  (196).  According  to 
Krolner,  the  Colles'  fracture  cases  represent  an  easily  definable  population  w+\o  may 
benefit  from  prophylactic  measures  against  bone  loss.  In  197<t,  after  a  10-year  followup 
of  109  women  who  suffered  a  radial  fracture,  Gay  reported  that  a  sibsequent 
osteoporotic -re  la  ted  fracture  occurred  in  33  (30  percent)  of  the  women.  He  came  to  a 
similar  conclusion  that  fractures  of  the  distal  radius  may  be  considered  as  a  "marker"  for 
women  at  risk  of  subsequent  fractures  (107).  Nordin  has  recently  reported  that  wrist, 
spine,  and  hip  fractures  are  inter -re  la  ted.  The  occurrence  of  one  type  of  fracture  usually 
indicates  an  increased  risk  of  subsequent  fracture  at  other  sites.  Nordin  found  that 
patients  who  have  had  a  wrist  fracture  incur  a  significantly  increased  ri^  of  vertebral 
and/or  fem.oral  neck  fractures  than  age-matched  controls  (19). 

According  to  Krolner,  the  DPA  bone  mineral  density  values  of  the  lumbar  vertebrae 
had  a  positive  correlation  to  the  working  capacity  (bicycle  ergometer)  of  the  patients 
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(106).    Based  on  that  relationship,  the  investiRators  suggested  that  the  bone  mass  of  the 

axiai  s:-.e!eton  reflects  the  extent  of  the  daily  physical  activity  of  the  patients  and  that 
physical  activity  modulates  the  rate  of  bone  loss  from  the  vertebrae  in  middle-aged 
women.  The  findings  of  Krolner  and  associates  suggested  that  physical  exercise  be 
considered  as  a  prophylactic  measure  against  vertebral  bone  loss  in  middle-aged  women 
With  Colles'  fracture.  An  earlier  epidemiological  study  by  Chalmers  and  Ho  also 
emphasized  physcial  activity  as  a  possible  prophylactic  nneasure  against  senile 
osteoporosis  (S2).  Using  the  incidence  of  hip  fractures  as  an  indication  of  senile 
osteoporosis,  the  in/estigators  found  the  occurrence  of  the  disease  to  vary  greatly  in 
different  racial  groups.  They  also  found  that  the  sex  incidence  also  varied.  According  to 
Chalmers  and  Ho  these  differences  could  not  be  attributed  to  hornnonal  state  or  to  the 
amount  of  dietary  intake  of  calcium.  They  suggested  that  the  differences  in  the 
incidence  of  hip  fractures  were  due  to  the  living  standards  of  the  different  countries  and 
the  degree  of  physical  acti/ity  undertaken  by  the  different  populations  and  sexes  (82). 

In  !983  Krolner  and  associates  reported  on  a  subsequent  study  that  used  DPA 
mieasurements  of  the  lumbar  spine  m  womien,  with  a  mean  age  of  61  years,  to  determine 
whether  physical  exercise  could  prevent  involutional  bone  loss  (108).  The  skeletal  effects 
of  physical  training  were  studied  in  a  program  involving  27  of  the  31  women  with 
pre/ious  Colles'  fracture  of  the  forearmi.  The  patients  were  maintained  on  their  usual 
diets.  Calcium  supplements  were  not  given  and  all  medical  treatment  was  continued. 
The  investigators  found  the  lumbar  spine  B.UC  of  the  group  (Nr|3)  exercising  for  1  hour 
twice  weekly  for  S  months  increased  by  3. .5  percent,  whereas  that  of  the  control  group 
(N  =  l»)  decreased  by  2.7  percent.  The  auth.ors  found  the  difference  between  these 
changes  was  significant  (p  less  than  .0051.  However,  the  difference  in  the  measurements 
between  the  beginning  and  the  end  of  the  study  for  both  groups  was  smaller  than  the 
precision  value  of  the  DPA  technique.  According  to  the  authors  the  results  suggested 
that  physical  exercise   can   inhibit   the   in/olutional  bone   loss  from   the  axial  skeleton  in 


middle-aged  women  and  lead  to  a  net  gain  in  axial  bone  mass  (lOS).  Krolner  concluded, 
that  the  data  support  the  hypothesis  that  involutional  bone  loss  reflects  an  adaptive 
response  to  decreased  physical  activity,  making  decreased  mechanical  stimulation  with 
increased  age  an  important  pathogenetic  factor  in  osteoporosis  (108). 

Similarly,  Rogers  after  reviewing  studies  on  exercise  and  other  factors  affecting 
BMC  concluded  that  the  high  frequency  of  osteoporosis  in  more  advanced  age  may  result 
largely  from  diminished  activity  during  later  life  (75).  According  to  Rogers,  even  in 
chickens,  lack  of  exercise  produces  osteoporosis.  He  suggested  that  osteoporosis,  rather 
than  being  caused  physiologically  by  the  aging  process,  is  probably  brought  on  by  the 
lifestyles  of  older  people.  Also,  he  would  include  hormonal  imbalance  and  inadequate 
diet  as  other  factors  which  may  be  involved  (75).  In  a  recent  cross-sectional  study, 
Kanders  and  associates  examined  the  relationship  between  calcium  and  exercise  in  60 
normal  young  women  (109).  They  performed  nutritional  studies  and  examined  the 
women's  exercise  patterns  with  historical  data  and  prospectively  by  pedometer.  The 
investigators  found  that  women  who  had  high  activity  patterns  did  not  have  an  increased 
bone  mass  unless  there  was  evidence  that  their  calcium  intake  was  above  the  current 
recommended  dietary  allowance  (RDA).  Kanders  suggested  that  it  was  possible  that 
calcium  is  an  important  cofactor  for  the  exercise  effect,  and  in  treatment,  but  thiat  by 
itself  it  is  not  effective. 

Cummings  and  colleagues  have  reviewed  the  limited  literature  regarding  the 
effects  of  exercise  on  the  bone  mass  of  postmenopausal  women  (32).  They  concluded 
that  although  some  of  the  studies  found  a  beneficial  effect,  the  role  of  physical  activity 
is  inconclusive  and  not  well  studied.  The  inconclusive  results  of  studies  of  the  effect  of 
exercise  on  postmenopausal  women  do  not,  however,  imply  that  exercise  is  not  important 
in  preventing  osteoporosis.  Lifelong  physical  activity  has  been  shown  conclusively  to 
increase  BMC  (1 10).  Recent  research  in  exercise  and  BMC  has  focused,  however,  on  the 
decreased  BMC  found  in  young  active  amenorrheic  women  (111).    In  I9S<i,  Drinkwater  and 
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associates  reported  using  DPA  bone  mass  rneasLiremenls  of  tl^ie  vertebrae  to  deternufie 
whether  the  hypoestrogenic  status  of  14  amenorrheic  athletes  was  associated  *»th  a 
decrease  in  regional  hone  mass  (112).  They  found  amenorrhea  rumers  had  U  percent 
less  vertebral  mineral  based  on  B.UD  measurements  than  a  tiiatched  group  of  regularly 
menstruating  runriers.  According  to  the  investigators  t.he  BMD  of  the  amenorrheic 
women,  who  were  in  their  mid-2Q's,  corresponded  to  that  of  50-year -old  women,  as  did 
their  endogenous  estradiol  levels.  Drinkwater  and  colleagues  concluded  that  the  results 
of  the  study  did  not  negate  the  value  of  exercise  in  maintaining  skeletal  integrity  but 
rather  po.nted  out  the  interaction  between  estrogen  Jind  exercise  in  therf  effect  on 
specific  skeletal  areas  (1 12). 

In  a  recent  Australian  study,  Pocock  and  coworkers  demonstrated  that  BUD  of  the 
femoral  neck  and  lumbar  spine  in  women  is  significantly  related  to  variativxvs  in  the  level 
of  physical  fitness  (1 13).  In  th.eir  study  of  34  normal  Caucasian  women,  femoral  neck  arKi 
lumbar  spine  BMD  m.easurements  by  DPA  were  significantly  cocrelated  *ith  fitness 
(predicted  maximal  oxygen  uptake)  as  wel.  as  age  and  weigl-.i.  In  t^*  k(,  postmeropausi  1 
subjects,  fitness  was  the  oriy  significant  predictor  jf  ierroral  neck  B\'.D.  Botf,  weight 
and  fitness  predicted  the  lumbar  BMD  (113).  According  to  the  authors,  phyiica  I  iitness  in 
this  normal  group  accounted  for  23  percent  of  the  variation  ir  fenaoral  rveck  BMD. 
Pocock  suggests  that  increased  physical  fitness  may  increase  bone  mass  at  the  sites  of 
clinically  important  fractures  in  osteoporosis  and  may  be  a  useful  modality  in  prevention 
of  fractures  at  these  sites  (1 13). 

Safety  of  DPA 

Radiation    exposure    is    always   a    concern    with   any   procedure   utilizing   radiation 

sources.     And  while  DPA  is  a  noninvasive   technique,  it  does  Involve  patient  exposure  to 
radiation.    Dosimetry  measurements  performed  in  the  Laboratory  of  *ahiierand 
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colleagues  at  tlie  Mayo  clinic  showed  that  a  dual  photon  scan  of  the  lumbar  spine  with  a 
1 .5  Ci  Gd-153  source  gave  a  peak  si<in  dose  of  IS  mrad  with  a  scatter  dose  to  the  eyes  of 
5  mrad  and  to  the  gonads  of  S  mrad  (1). 

Other  investigators  have  reported  similar  findings.  According  to  Mazess,  the 
radiation  dose  from  dual  photon  measurements  is  under  15  to  20  mrem  (13).  Krolner  and 
Pors  Neilsen  calculated  a  skin  dose  over  L3  as  10  mrad  for  DPA  (14).  They  found  the 
total  dose  to  the  ovaries  to  be  less  than  2  mrad,  and  the  bone  marrow  dose  less  than  0.2 
mrad.  The  radiation  exposures  are  as  low  as  those  received  from  any  diagnostic  x-ray  or 
nuclear  medicine  procedure  in  use  today.  For  comparison,  a  typical  chest  x-ray  exposes 
a  patient  to  20  to  40  mrad.  Some  investigators,  such  as  Krolner  and  Pors  Nielsen  ensure 
correct  positioning  of  the  patient  over  the  source  by  radiological  examination  and 
palpation  (14).  Besides  vertebral  levels,  the  radiograph  identifies  fractures  and 
osteophytes.  These  routine  spinal  roentgenograms  raise  the  total  radiation  exposure  of 
this  technique.  A  lumbar  spine  series  involves  an  exposure  of  600  mrad,  with  a  large 
percentage  of  gonadal  radiation  (2). 

Recently,  the  Department  of  Radiology  at  The  Johns  Hopkins  University  School  of 
Medicine  assessed  the  patient  dose  delivered  by  a  dual  photon  ab so rptio meter.  The 
system  consisted  of  an  encapsulated  1.0  Ci  source  of  Gd-153  located  9  cm  below  the 
patient  examination  tabletop.  Patient  dose  which  is  highest  at  the  skin  entrance  surface 
is  dependent  on  scan  speed  and  line  spacing.  The  values  measured  by  the  Department  of 
Radiology  were  5.3  mrad  for  the  standard  scan  (intermediate  dose)  and  1.6  mrad  for  the 
survey  scan  (least  dose).  .According  to  the  investigators,  these  are  exceptionally  low- 
dose  values  that  are  consistent  with  the  manufacturer's  specified  skin  dose  of  less  than 
30  mrem.  The  Department  of  Radiology  at  the  Johns  Hopkins  University  School  of 
Medicine  concluded  that  the  radiation  risk  associated  with  doses  of  this  magnitude  can 
be  considered  to  be  negligible  (T.  Beck,  written  communication). 

DPA    operators/owners   need    to   check    the    current   status  of    Nuclear   Regulatory 
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Commission  (NRC)  or  State  licenses,  which  usually  h^/e-  to  be  amende<}  before  the 
manufacturer  or  other  supplier  win  ship  the  &rf-l53  sotjrre.  Lnder  new  KRC  regulations, 
DPA  may  be  used  by  Group  VI  licensees  whose  physicians  complete  S  additional  hours  of 
training  (15). 

Drscussio.N 

The  mea jurement  of  Ixire  mass  is  obvjoosly  an  important  tool  in  the  study  of 
metabolic  bone  diseases,  particubrly  osteoporosis.  Much  current  interest  is  centered  on 
the  recent  technique  of  DPA.  This  interest  is  a  resuft  of  the  appficability  of  the  DPA 
technique  to  the  spine  and  hip,  sites  of  important  osteoporotic  fracttjn?s.  Presently,  DPA 
has  utility  in  clinical  nesearch  in  studying  the  natural  history  of  primary  osteoporosis  in 
large  popuJationi  and  in  ewaiuating  preventive  and  therapeutic  regimens  fas  in  the  dose- 
response  effect  of  estrogeii).  W'hiie  DPA  is  capable  of  measuring  bone  mineral  density 
and  has  advanced  our  knowledge  of  bone  disease  in  general,  its  role  in  the  management  of 
the  individual  patient  is  uncertain. 

It  would  be  advantageous  to  be  at>Ie  to  pro  spec  timely  identify  those  women  who  are 
at  risk  of  dewelc^ing  osteoporotic  fractures  in  order  to  direct  treatment  to  those  at 
greatest  risk.  As  a  screening  test  for  osteoporosis  in  prerimenopausa!  women,  this 
application  of  BMC  measurements  is  suggested  to  have  potential  utlfrty.  Once 
established  as  a  screening  tool  it  could  provide  a  rational  basis  for  treating  afflicted 
individuals  or  preventing  osteoporosis.  Although  the  technology  to  noninvasively  measure 
bone  mineral  density  with  DPA  is  currently  available,  the  abiUty  of  such  measurements 
to  identify  those  irdiviAjals  who  will  sub se^joen t ly  have  fractures  has  not  yet  been 
shown.  There  has  been  no  prospective  study  demonstrating  that  the  noninvasr/e 
measurement  of  bone  mass  can  identify  which  patients  •jriil  suffer  hip.  Colles',  or 
vertebral  fractures.     In  their   1984  review  of  the  variotis  noninvasive  rr.ethods  for  bone 


mineral  measurements,  Wahner  and  colleagues  concluded  that  tliere  was  no  optimal 
technique  available  for  mass  screening  for  early  osteoporosis  (I).  The  American  College 
of  Physicians'  Health  and  Public  Policy  Committee  recently  reviewed  various  radiologic 
methods  for  measuring  BMD,  including  DPA,  but  made  no  recommendation  about  the  use 
of  these  tests  in  routine  screening  for  osteoporosis  (2).  To  predict  an  individual's 
fracture  risk  it  would  be  necessary  to  study  large  population  cohorts  of  women  from 
various  age  groups  and  relate  their  specific  bone  measurements  to  prospective  fracture 
incidence  data  collected  over  a  sufficient  period  of  time.  From  fracture  i.ncidence  data 
the  risk  ratio  could  provide  an  estimate  of  risk.  This  type  of  study  would  enable 
investigators  to  determine  whether  or  not  it  is  possible  to  predict  the  risk  of  fracture 
from  the  initial  bone  density  measurements.  It  is  important  to  remember  that  a  patient^ 
bone  mass  measured  before  or  at  menopause  may  indicate  whether  she  has  low  or  high 
bone  mass  for  her  age.  It  will  not  necessarily  indicate  whether  she  will  fall  into  the  high- 
risk  group  10  to  15  years  later,  when  fractures  begin.  The  contribution  of  bone  mass  at 
maturity  versus  subsequent  rates  of  loss  is  still  largely  unknown  (29).  Moreover,  there 
exists  a  controversy  regarding  the  selection  of  a  screening  site.  While  many 
investigators  consider  BMD  measurements  of  the  actual  fracture  site  (spine  and  hip) 
paramount,  others  argue  that  fracture  risk  prediction  and  screening  can  be  accomplished 
by  appendicular  (trabecular)  BMD  measurements. 

."vccording  to  Grubb  and  coworkers,  measurements  of  distal  radius  (5  mm  site)  bone 
density  establish  an  appendicular  site  at  which  bone  density  losses  are  closely  correlated 
with  vertebral  bone  loss  in  both  patient  and  normal  population*  (114).  Grubb  suggests 
that  measurements  at  the  distal  radius  are  as  good  as  the  measurements  at  the  spine 
itself  for  predicting  vertebral  fractures.  This  is  in  contrast  to  the  reported  low 
correlation  in  patient  studies  of  bone  density  of  radial  sites  to  lumbar  vertebral  density 
(3,26).  .According  to  Mazess,  30  to  40  percent  of  patients  at  risk  will  be  missed  with 
measurements  on  the  distal  radius  or  the  os  calcis  (13).     In  disagreement  with  Mazess 


-47- 


-4S- 


3-4992 


Federal  RejjiBler  /  Vul.  5J,  No^  174  /  Thursday.  September  8,  1968  /  Nolices 


regarding  the  poor  predictive  values  from  SPA  measurements,  Wasnich  and  colleagues 
believe  that  fracture  risk  prediction  and  screening  can  be  accomplished  by  appendicular 
(trabecular)  BMD  .Tieasurements  (115).  Recently,  they  found  the  os  calcis  as  a  suitable 
site  for  screening  and  the  single,  most  clinically  useful  site  lor  routine  risk  evaluation  of 
perimenopausal  women.  However,  their  risk  prediction  data  does  not  include  any 
/ertebral  fractures  incidence.  Only  vertebral  fractures  prevalence  and  only  one  hip 
fracture  are  included. 

Initially,  researchers  used  DPA  bone  mineral  measurements  in  attempts  to  find  a 
specific  level  of  bone  density  that  clearly  distinguished  patients  with  vertebral 
osteoporosis  from  those  without.  Those  studies,  including  the  work  of  Riggs  and 
associates  and  Krolner  and  Pors  Nielsen,  have  been  largely  unsuccessful  (3,86).  Riggs  et 
al.  found  that  in  a  comparison  of  spinal  BMD  of  patients  with  osteoporosis  with  that  of  an 
age-  and  sex-adjusted  normal  range,  only  about  60  to  70  percent  of  patients  with 
osteoporosis  have  values  below  the  fifth  percentile  of  normal  (3).  Krolner  and  Pors 
Nielsen  found  the  overlap  so  large  between  patients  with  clinical  spinal  osteoporosis  and 
age-matched  normals,  that  the  majority  of  patients  were  indistinguishable  from  the  age- 
matched  normals  (86).  Cohn  and  associates  used  a  multiple  logistic  regression  model  to 
discriminate  osteoporotic  women  on  the  basis  of  spinal  BMD  determined  by  DPA  (116). 
They  reported  a  correct  classification  in  only  55.6  percent  of  the  total  osteoporotic 
subjects  in  the  50-59  year  age  group.  According  to  Wahner,  no  clear  bimodality  exists  in 
the  distribution  of  bone  mineral  in  normal  persons  and  in  patients  with  osteoporosis  when 
the  Utter  group  is  defined  as  those  persons  in  whom  spinal  compression  fractures  are 
present  (1 17).  Because  of  the  considerable  overlap  between  the  groups,  and  the  fact  that 
many  individuals  with  low  bone  mass  do  not  sustain  fractures,  Kanis  concluded  that  bone 
mass  may  not  be  the  major  determinant  of  fracture  and  other  factors  such  as  trauma 
need  to  be  considered  (1  IS). 

Data    from   a   recently  published  abstract  suggest   that  bone  mass  is  an  important 
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determinant  of  vertebral  fractures  (119).  From  a  population-based  study  of  the 
relationship  between  osteoporosis  and  vertebral  fractures  Melton  and  colleagues  at  the 
Mayo  Clinic,  calculated  the  prevalence  rate  of  vertebral  fractures  at  various  levels  of 
spinal  bone  mineral.  They  found  that  below  a  bone  mineral  threshold  of  1.40  g/cm^  the 
prevalence  rate  increased  as  spinal  bone  mineral  decreased.  The  possibility  of  a  dose- 
response  relationship  would  strengthen  the  argument  for  a  causal  relationship  between 
bone  mineral  and  vertebral  fractures  (119).  While  there  is  ample  evidence  to  suggest 
that  people  with  fractures  have  low  bone  mass,a  fracture  incidence  data  are  still  needed 
to  determine  the  risk  ratio  as  an  estimate  of  future  risk. 

According  to  Cummings  and  colleagues,  the  assumption  that  people  with  the  lowest 
bone  mass  are  the  most  likely  to  suffer  fractures  appears  to  hold  true  for  vertebral 
fractures  (32).  Investigators  such  as  Riggs  and  colleagues  who  were  unable  to  clearly 
distinguish  patients  with  vertebral  osteoporosis  from  those  without,  consistently  found 
less  trabecular  bone,  on  average,  in  women  with  vertebral  fractures  (3).  From  their 
study  of  risk  factors  for  injury  after  a  fall,  Melton  and  Riggs  concluded  that  a  reduction 
in  spinal  bone  mass  is  the  primary  determinant  of  who  will  suffer  vertebral  fractures 
(105).  According  to  Cummings,  these  findings  suggest  that  DPA  measurements  of 
vertebral  bone  mineral  density  may  be  a  useful  way  of  identifying  women  with  the 
greatest  risk  of  vertebral  fractures  (32).  The  authors  recommend  th^at  the  use  of  DPA 
for  predicting  vertebral  fractures  should  be  tested  in  prospective  studies  before  they  are 
advocated  for  widespread  use  or  before  they  are  employed  as  a  basis  for  recommending 
specific  types  of  preventive  therapy  (29).  M'hile  other  investigators  agree  that,  ideally, 
the  accuracy  of  prediction  should  be  demonstrated  prospectively,  they  have  attempted  to 
find  better  ways  of  determining  the  magnitude  of  risk  from  cross-sectional  studies  in  the 
absence  of  prospective  studies. 

It  is  important  to  consider  that  the  ultimate  benefit  (fracture  risk  identification 
and  guide  to  treatment)  of  early  diagnosis  of  spinal  osteoporosis  by  DPA  measurements 
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will  depend  on   the  clear  establishment  of  safe  and  effective  treatments.    While  it  has 

been  shown  that  postmenopausal  estrogen  therapy  currently  appears  to  be  the  most 
effecti/e  single  method  for  preventing  bone  loss  and  fractures  in  women,  its  use  is  not 
without  risk  (32).  In  determining  whether  estrogen  treatment  should  be  initiated,  the 
physician  and  the  menopausal  patient  must  make  a  judgment  based  on  a  reasonable 
assessment  of  the  relative  benefits  and  risks  to  the  individual  patient.  Varied  symptoms 
are  associated  with  and  ha/e  been  attributed  to  the  menopause.  Moreover,  proposed  uses 
for  estrogen  therapy  in  the  postmenopausal  period  have  included  the  prevention  of 
coronary  heart  disease  but  this  use  remains  controversial  (Ui).  According  to  Cummings 
and  associates,  et  al.  there  is  mounting  evidence  that  estrogen  therapy  protects  against 
coronary  heart  disease,  but  Haber  believes  the  issue  must  currently  be  regarded  as 
unsettled  (32,48).  They  both  agree  that  if  additional  evidence  confirms  that  estrogen 
substantially  protects  against  coronary  heart  disease,  then  preventing  coronary  heart 
disease  would  become  the  major  indication  for  long-term  estrogen  therapy  (32, ((S). 
However,  it  is  known  that  postmenopausal  estrogen  therapy  increases  the  risk  of 
endometrial  cancer  (56).  In  addition  to  the  problems  of  carcinoma  of  the  uterus  and 
possibly  the  breast,  estrogen  replacement  has  been  associated  with  an  increased 
incidence  of  gallbladder  disease  and  hypertension  (<♦&).  According  to  Johnston,  problems 
with  patient  compliance  and  acceptance,  particularly  with  estrogen  and  progesterone 
combinations  which  induce  repeated  episodes  of  bleeding  related  to  drug  withdrawal, 
should  be  noted.  Cummings  indicates  that  m.any  of  the  patients  on  estrogen  therapy 
discontinue  the  therapy  within  a  year.  There  is  also  a  high  percentage  of  hysterectomies 
in  this  group  as  well,  he  adds  (personal  communication).  In  deciding  whether  to  use 
estrogens  after  menopause,  women  and  physicians  may  consider  other  factors  to  be  at 
least  as  important  as  prevention  of  osteoporotic  fractures. 

The   epidemiology   and    natural  history   of   vertebral    fractures  have   not  been    well 
described.     Vertebral  fracture   rnay   be  classified  either  as  partial  vertebral  deformity, 


which  is  the  partial  loss  of  height  of  the  anterior  edge  or  middle  section  of  a  vertebral 
body,  or  a  complete  compression  fracture,  which  is  the  collapse  of  the  entire  vertebral 
body  (32).  Kleerekoper  and  associates  reviewed  the  various  reports  of  vertebral  fracture 
incidence  and  found  that  in  white  women  over  age  i*?  who  have  normal  spine  films,  the 
annual  incidence  of  complete  vertebral  fractures  has  been  estimated  to  be  about  2.3  per 
1,000  women  and  about  twice  as  high  in  women  with  apparently  reduced  spinal  density 
(120).  From  a  spine  x-ray  survey  of  elderly  women,  Marshall  and  associates  reported  that 
62  percent  of  the  50  women  between  ages  65-75  showed  some  degree  of  vetebral 
deformity  (121).  However,  they  found  that  only  6  percent  had  collapsed  vertebrae. 
Jensen  and  associates  found  that  5  percent  of  70-year-old  Danish  women  had  complete 
compression  fractures  and  an  additional  IS  percent  had  partial  deformities  of  at  least 
one  vertebra  (122).  Though  vertebral  body  deformities  are  prevalent  in  the  elderly,  more 
research  is  needed  to  determine  how  much  pain  or  disability  is  attributable  to  this 
manifestation  of  osteoporosis. 

Vertebral  fractures  occur  more  or  less  spontaneously  or  as  the  result  of  very 
minimal  trauma  in  the  course  of  daily  living.  Patients  with  spinal  osteoporosis  display 
considerable  individual  variation  both  in  the  severity  of  their  symptoms  and  in  subsequent 
fracture  history.  It  is  well  recognized  that  many  vertebral  fractures  are  asymptomatic 
and  are  often  detected  only  incidentally  on  chest  or  spine  films  long  after  they  have 
occurred  (120).  When  pain  occurs,  it  usually  subsides  after  several  days  to  weeks,  and  by 
4  to  6  weeks  patients  may  be  fully  ambulatory  and  able  to  resume  their  normal 
activities.  Patients  with  vertebral  fractures  are  usually  managed  with  rest  and 
nonnarcotic  analgesics.  Most  patients  have  disappearance  or  marked  diminution  of  pain 
between  episodes  of  vertebral  body  collapse.  There  may  be  intervals  of  several  years 
between  fractures  (123).  Recurrent  episodes  of  vertebral  fracture  lead  to  progressive 
loss  of  height  and  increasing  deformity  that  can  cause  a  kyphotic  "dowager's  hump" 
posture  and  may  lead  to  chronic  back  pain  (32).    A  relatively  small  proportion  of  patients 
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develop  the  fall  crush  fracture  syndrome  with  wedging  of  the  vertebral  body  ard 
disruption  of  the  cortex  (12!*).  vt^uie  compreisior*  fractures  (collapse  fractures)  of  the 
vertebrae  can  prockjce  severe  pain,  Cumrnings  arui  coworkers  believe  that  the  amount  of 
back  pain  and  disability  attributable  to  mo%t  vertebral  fractures  is  unknown  (32). 
According  to  Cummirigs  there  is  insufficient  informatKxi  of  f-.e  morbidity  and  furxrttona) 
consequences  of  vertebral  fractures  to  justify  routine  screening  of  nil  postmenopausal 
women  for  that  condition  (99). 

Recently,  investigators  have  also  applied  the  r>PA  technique  of  bone  mineral 
density  measuremex^ts  in  studies  to  distinguish  those  *:ih  a  high  risk  ol  hip  fracture  from 
those  with  a  low  risk  (20,101,103).  Two  related  issjes  have  emergeJ  in  tfiis  area  ol 
study.  The  first  pertains  to  the  role  of  osteoporosis  m  the  occurrence  of  hip  fractures. 
Investigators  such  as  Melton  and  colleagues  believe  that  age-related  bone  loss 
(osteoporosis)  is  a  major  determinant  of  hip  fracture  incidence  (1C3).  This  assurrption  is 
based  on  the  decline  of  BMD  with  age,  its  correlation  with  bone  strength.,  and  the 
occurrence  of  fractures  as  a  function  of  bone  strer^th  as  well  as  th,e  degree  ol  trau.ma. 
The  failure  of  DPA  bone  density  nneasurements  to  clearly  distinguish  fracuire  patients 
from  age-matched  controls  has  prompted  other  i.nvestigators  tocorKiude  that  in  addition 
to  low  bone  mass,  which  is  nearly  ufu/ersal  among  the  very  elderly,  other  factors  are 
important  in  determir.ing  who  wi,l  experience  a  hip,  or  Coik^s'  fracture.  (95,101  ,\02,iy*). 
According  to  Bohr  ar^  Schaadt,  the  high  inciderce  of  hip  fractures  with  increasing  age 
might  be  explained  in  part  by  a  reduction  m  &V4C,  but  they  c^jncluded  that  other  factors 
that  reduce  the  strength  of  bofie  of  increase  the  tendency  to  fall  are  also  of  importar>ce 
(101).  Wicks  concluded  that  the  single  most  important  factor  leading  to  frai  ture  in  the 
AustraLan  population  studied  was  injury  caused  by  fails  and  th.at  such  injury  was 
frequently  associated  with  ot,her  disease  processes.  *.ck  and  colleagues  suggested  that 
injury  causes  the  sudden  failure  of  a  region  of  the  skeleton  which  ts  fracture -prone  by 
/irtue  of  mechar>ical  factors  as  well  as  the  loss  of  hone  from  t.hat  site  during  the  aging 
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process  (104).  Since  most  hip  and  Colles'  fractures  occur  as  the  result  of  falls,  Cummings 
and  colleagues  suggested  that  the  tendency  to  fall  or  the  inability  to  protect  oneself 
from  injury  during  a  fall  may  be  important  in  determining  who  will  fracture  a  hip  or 
wrist.  They  included  microfractures  and  bone  geometry  as  other  characteristics  of  bone 
that  may  be  important  in  determining  the  susceptibility  of  a  bone  to  fracture  (32). 

Although  the  recent  findings  by  Melton  and  associates  show  that  it  is  reasonable  to 
consider  bone  mass  as  an  important  determinant  of  the  age-related  hip  fracture 
incidence,  the  findings  did  not  establish  the  ability  of  DPA  bone  mass  measurements  of 
the  hip  to  distinguish  those  with  a  high  risk  of  hip  fracture  from  those  with  a  low  risk 
(103).  This  second  issue  remains  controversial  and  unproven.  According  to  Melton,  the 
failure  of  bone  density  measurements  to  clearly  distinguish  fracture  patients  from  age 
matched  controls  does  not  necessarily  reflect  a  lack  of  association  between  osteoporosis 
and  the  risk  of  fracture.  If  bone  mass  does  not  differ  in  patients  with  hip  fractures  and 
other  elderly  persons,  then  measurements  of  bone  mass  would  be  of  little  or  no  value  in 
predicting  which  elderly  patients  are  likely  to  incur  a  hip  fracture.  Measurements  of 
bone  mass  might  not  be  a  reliable  way  to  identify  those  patients  at  greatest  risk  of  hip 
fracture.  According  to  .Melton  and  associates,  more  than  85  percent  of  the  women  65 
years  and  older  in  the  general  population  are  at  risk  because  their  B.MD  levels  are  less 
than  1.0  g/cm^  (103).  That  being  the  case,  treatment  methods  could  be  undertaken 
without  the  use  of  individual  DPA  bone  mass  measurements.  It  is  not  certain  what  value 
DP.A  measurements  of  bone  will  have  in  identifying  women  at  greatest  risk  of  hip  or 
Colles'  fractures.  This  application  of  the  DPA  method  needs  further  clinical 
investigation  before  it  is  advocated  for  widespread  use  or  before  it  is  employed  as  a  basis 
for  recommending  specific  types  of  preventive  therapy  (29). 

The  use  of  DPA  bone  mineral  measurements  as  an  index  of  fracture  risk  is  based  on 
the  assumption  of  an  inverse  correlation  between  the  occurrence  of  fractures  and  the 
amount  of  bone  mass.    .Mthough  a  high  correlation  exists  between  compression  strength 
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and  mineral  content,  other  factors  provide  resistance  to  compressive  stress.  Physical 
activity  may  exert  an  effect  on  the  trabecular  structure  of  borw'  apart  from  its  mineral 
compjosition  (75).  According  to  Bell  and  others,  vertebral  strength  depends  not  only  on 
BMC,  but  also  on  the  tratbecuiar  strvxrture  of  the  vertebral  body,  something  that  cannot 
be  measured  separately  by  DPA  (77,iO). 

According  to  Ruff  and  Hayes,  the  geometric  dbtribution  of  txrve  tissue,  together 
with  its  material  properties,  is  critical  in  determining  the  structural  strength  and  rigidity 
of  the  whole  bore.  They  conclude  that  the  most  critical  skeletal  age  changes  may  not  be 
those  that  occur  in  BMC  or  BSAD,  but  rather  geometrical  properties  and  material 
characteristics  other  than  density.  The  investigators  suggest  that  the  may  explain  the 
failure  of  DPA  measurerr>ents  to  clearly  distinguish  bem-een  high-  and  low-risk  fracture 
risk  individuals  UO). 

Although  the  DPA  m«tf«xl  makes  it  passible  to  obtain  bone  density  measure  me  nts 
from  the  axial  skeleton,  it  cannot  measure  purely  trabecular  bone.  The  DPA  technique 
measures  integral  vertebral  bone  consisting  of  a  mixture  of  low-turnover  compact  bone 
in  the  cortex,  pedicles,  transverse  processes,  and  vertebral  end  plates.  It  also  measures 
high-turnover  cancellous  bofve  in  the  vertebral  body  (55).  The  dense  outer  shell  of  ttie 
vertebrae  (cortex)  has  been  found  to  n>ake  a  substantial  contribution  of  30  to  *0  percent 
to  the  DPA  measurement  (7),  The  sensitivity  of  a  techimqiie  that  measures  an  integral  of 
compact  and  carvcellous  bone  may  be  low  doe  to  inchjsjon  of  kjw-tumover  compact  bone 
and  extra-osseoos  ntkaterial  such  as  osteophytes  or  aortic  caicifica tion.  This  may  place 
DPA  measurements  at  a  theoretical  disadvantage  if  the  measurement  of  purely 
trabecular  bone  provides  a  better  method  of  quantifying  change  m  a  n>et34c!ic  bone 
disease  than  does  an  integrated  measure  of  both  cortical  arvd  trabecular  bone  (2). 

The  recent  findings  of  Hayes  and  Gerhart  that  the  cortical  shell  contributes  /ery 
little  to  the  overall  strength  of  the  vertebral  body  would  support  the  need  to  distinguish 
between    cortical   and    trabecular    components    in    the    spine    (72)-      Using    quantitative 
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computed  tomography,  Hayes  and  Gerhart  were  able  to  predict  the  apparent  density 
(g/cm-"  of  trabecular  bone  in  the  vertebral  centrum.  They  found  that  the  vertebral 
density  and  cross-sectiorwl  area  could  be  used  to  predict  vertebral  load  failure  (fracture) 
under  test  conditions.  Hayes  and  Gerhart  recommended  clinical  studies  to  determine 
whether  these  measurements  will  provide  a  useful  tool  for  identifying  individual  patients 
at  increased  risk  for  spontaneous  vertebral  fracture  (72). 

A  second  clinical  application  proposed  for  the  DPA  technique  has  been  the  use  of 
DPA  measurements  to  monitor  the  effectiveness  of  treatment.  This  could  apply  to  the 
treatment  of  individuals  with  established  osteoporosis  and  also  to  those  receiving 
preventive  regimens.  According  to  Lindsay,  there  is  no  current  evidence  that  serial  bone 
mass  measurements  need  to  be  performed  in  patients  receiving  adequate  estrogen,  since 
studies  indicate  that  more  than  90  percent  of  these  patients  will  be  protected  against 
bone  loss  OU). 

Before  the  DPA  technique  is  considered  for  general  clinical  practice  it  miust  be 
determined  whether  the  precision  of  the  technique  is  adequate  to  measure  bone  mass 
changes  in  time  in  one  individual.  The  factors  which  determiine  tlie  ability  to  detect 
changes  in  individual  patients  depend  on  the  confidence  in  the  measurement  (confidence 
being  inversely  proportional  to  the  coefficient  of  variation),  the  rate  of  change  to  be 
measured,  and  the  duration  of  the  study  (125).  The  reproducibility  cf  DPA  measurements 
has  been  documiented  by  a  number  of  researchers,  who  found  that  the  coefficient  of 
variation  was  less  than  5  percent  (1 1 ,12, U, 36,63).  IX'hile  some  investigators  ha/e 
reported  a  2  and  3  percent  coefficient  of  variation  for  DPA,  these  calculations  of 
reproducibility  will  tend  to  underestimate  the  reproducibility  of  the  technique  applied  to 
individuals  in  nonresearch  settings  over  prolonged  periods  of  followup.  .Nevertheless, 
according  to  Kanis,  a  patient  would  have  to  be  studied  for  ^  to  S  years  to  detect 
significant  bone  loss  if  the  rate  of  bone  loss  was  1  percent  per  year  and  the  coefficient  of 
variation  was  between  2  and  5  percent  (125).    Age-related  bone  loss  m  the  spine  is  about 


-56- 


35000 


Federal  Register  /  Vol   53.  No   1~4  '  ThjrsJrn    Sfptt-mbt-r  fl   1988  '  N'o'-j  fs 


I  percent  per  year  in  normal  postmenopausal  women.   If  the  rate  of  bone  loss  was  greater 

(2-3  percent),  significant  bone  loss  could  be  determined  in  less  time,  but  probably  not  less 
than  in  3  years  which  *'Ould  still  make  the  DPA  technique  unsuitable  for  serial 
measurements.  According  to  Johnston,  a  high  degree  of  precision  in  the  bone  mass 
measurement  is  necessary  for  repeated  measurements  of  small  degrees  of  change,  and 
such  precision  is  difficult  to  attain,  even  in  the  best  controlled  laboratory  environment 
(29).  According  to  Ott  and  others,  until  m.ore  sophisticated  methods  of  improving  the 
reproducibility  are  developed,  these  tests  will  be  valuable  in  studying  large  groups  of 
patients,  but  will  not  be  as  helpful  in  individual  cases  (62,91,98). 

Advice  and  comments  concerning  the  safety  and  clinical  effectiveness  of  DPA  have 
been  sought  from,  groups  and  organizations  within  and  outside  of  the  Federal 
Government.  An  announcement  of  this  assessment  appeared  in  the  Federal  Register 
notice  of  October  26,  1984  (126).  On  June  20,  1985,  before  the  Subcommittee  on  Aging 
of  the  Committee  on  Labor  and  Human  Resources,  United  States  Senate,  the  National 
Institutes  of  Health  (NIH)  through  the  National  Institute  of  Arthritis,  Diabetes,  and 
Digestive  and  Kidney  Diseases  (N'lADDK)  stated  that  it  was  a  research  imperative  to 
develop  methods  for  measuring  bone  density.  Besides  diagnosis  these  methods  should 
enable  early  identification  of  bones  most  vulnerable  to  fractures  and  provide  a  measure 
by  which  to  evaluate  the  effectiveness  of  new  therapies  (40).  According  to  NTADDK 
while  several  noninvasive  methods  for  measuring  bone  density  have  been  developed,  and 
DPA  is  among  the  promising  techniques,  presently,  no  existing  techniques  can  adequately 
discriminate  early  in  the  disease  process  between  normal  and  osteoporotic  individuals 
(40).  The  NIADDK  recommended  long-term  clinical  trials  of  various  specific  patient 
populations  in  statistically  significant  numbers  I)  to  provide  estimates  of  risk,  and  2)  to 
determine  the  optimal  regimen  to  prevent  bone  loss  and  fracture. 

At  that  sam,e  hearing  on  osteoporosis,  the  National  Institute  on  Aging  (NIA)  stated 
that  there  is  a  need  for  better  ways  of  identifying  persons  at  high  risk  of  fracture,  since 
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those  individuals  could  be  expected  to  benefit  most  from  treatment  (37).  Because  it  is 
still  unclear  which  persons  would  benefit  from  which  treatments  and  at  what  dosages  and 
schedules,  additional  research  and  clinical  trials  are  needed  to  develop  the  current  state 
of  knowledge  regarding  prevention  and  treatment  of  osteoporosis  for  specific  individuals 
or  groups.  The  A.merican  College  of  Obstetricians  and  Gynecologists  (ACOG),  in  their 
statement  before  the  Subcommittee  on  Aging  indicated  that  presently,  there  are  no  tests 
to  identfy  which  women  are  at  risk  for  devek>ping  osteoporosis  (23).  The  College 
recommended  that  the  physician  determine  bone  loss  by  aborptiometry  in  their  diagnosis 
of  osteoporosis.  The  College  also  recommended  estrogen  replacement  therapy  as  the 
most  effective  way  of  slowing  bor>e  loss  for  those  women  who  are  at  risk  of  developing 
osteoporosis  (28). 

Prior  to  the  June  20,  1985  Senate  Hearing  on  osteoporosis,  the  NTH  Consensus 
Development  Conference  on  Osteoporosis  was  held  on  April  2-4,  19S4  (33).  At  that 
conference  data  were  presented  which  showed  that  none  of  the  noninvasive  techniques 
for  measuring  bone  mass  were  able  to  discriminate  significantly  between  normal  and 
osteoporotic  individuals.  None  of  the  techniques  for  currently  quantitating  bone  m.ass, 
including  DPA,  can  definitively  predict  the  individual  at  significant  risk  for  osteopososis 
prior  to  the  occurrence  of  fracture.  The  Consensus  Panel  concluded  that  osteoporosis 
was  a  major  public  health  problem  requiring  additional  research  on  the  biology  of  human 
bone,  defining  individuals  at  risk,  and  developing  safe,  effective,  low-cost  strategies  for 
fracture  prevention.  The  panel  recommerxied  studies  to  develop  accurate,  safe, 
inexpensive  methods  for  determining  the  level  of  risk  for  osteoporosis  in  an  individual,  to 
establish  early  diagnosis,  and  to  assess  the  clinical  course  of  the  disease  (36). 

According  to  the  Food  and  Drug  Administration  (FDA),  DPAs  are  being  marketed 
under  Section  510(k)  of  the  Medical  Device  Amendments  to  the  Food  Drug  and  Cosmetic 
Act.  FDA  has  found  DPA  sufficiently  similar  in  terms  of  safety  and  effectiveness  to  be 
considered  "substantially  equivalent"  to  single  photon  absorptiometers  that  were  being 
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marketed  prior  to  enactment  of  the  Medical  Device  Amendments  of  May  2S,  1976  to  the 
Food,  Drug  and  Cosmetics  Act.  Bone  densitometers  have  been  proposed  for 
classification  as  Class  II  (Standards)  devices. 

Through  its  Clinical  Effica--,  Assessment  Project,  The  American  College  of 
Physicians  published  a  policy  statement  on  radiologic  methods  to  evaluate  BMC  in  June 
198*  (2).  The  College  concluded  that  all  methods  of  BMC  measurement  result  in 
significant  overlap  between  diseased  and  normal  populations.  They  stated  that  the 
ultimate  benefit  of  early  diagnosis  of  metabolic  bone  disease  will  depend  on  the  clear 
establishment  of  safe  and  effecti/e  treatments.  The  College  believes  that  measurements 
of  bone  mineral  content  have  greater  utility  in  following  the  course  of  a  disease  process 
or  assessing  the  effect  of  therapy  than  in  establishing  a  diagnosis.  According  to  the 
College  neither  CT  nor  DPA  accurately  predicts  tendency  to  fracture  and  the  relative 
value  of  these  two  techniques  has  not  been  completely  established. 

The  Orthopaedic  Research  Society  strongly  supports  continued  research  in  the 
development  of  noninvasive  techniques  for  understanding  metabolic  bone  disease.  The 
Society  suggested  that  the  research  examine  the  precision,  accuracy,  sensitivity,  cost, 
availability,  and  relevance  to  underlying  metabolic  bone  disease  of  each  of  the 
techniques  currently  under  study.  The  Society  also  suggested  a  workshop  directed  at  the 
understanding  of  the  surveillance  of  bone  disease.    * 

It  is  the  opinion  of  the  Society  of  Nuclear  Medicine  that  bone  mineral  density 
studies  should  become  part  of  the  workup  of  patients  with  osteoporosis  and  that  DPA  is 
the  technique  of  choice  at  this  time.  According  to  the  Society,  information  on  B.MD 
provided  by  DPA  is  needed  to  identify  patients  in  need  of  treatment  for  osteoporosis. 
They  suggest  it  also  be  used  to  monitor  patients  for  treatment  effectiveness,  to  exclude 
patients  resistant  to  a  specific  treatment  regimen,  and  to  identify  the  end  of  the 
effectiveness  of  the  treatment. 

A    response    from    the    American    College    of    Nuclear    Physicians    concluded    that 


osteoporosis  can  be  detected  at  its  earliest  stages  by  DPA  measurements  of  the  vertebral 
spine.  According  to  the  College,  to  postpone  or  prevent  the  problems  of  insidious 
progressive  osteoporosis,  early  detection  and  screening  by  bone  mineral  analysis  of  the 
lumbar  spine  by  DPA  is  critical.  The  College  also  recommends  the  use  of  repeated 
measurements  by  DPA  to  give  information  on  the  rate  of  bone  loss,  allow  assessment  of 
the  activity  of  the  disease,  and  determine  the  effect  of  the  therapy. 
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SUMMARY 

DPA  is  a  noninvasive  radiologic  technique  used  to  measure  BMD  in  the  lumbar  spine 
and  h.p.  The  DPA  technique  for  measuring  BMD  is  based  on  measurements  of  radiation 
transmission  of  two  separate  photon  energies  through  a  medium  consisting  of  two 
different  materials,  bone  and  soft  tissue.  The  difference  in  photon  absorption  between 
bone  and  soft  tissue  allows  for  the  calculation  of  the  total  bone  mineral  found  in  the  scan 
path.  \S'ith  DPA  the  amount  of  bone  mineral  measured  represents  the  total 
integrated  muneral  (cortical  and  trabecular)  in  the  path  of  the  beam. 

The  measurement  of  bone  mass  is  obviously  an  important  tool  in  the  study  of 
metabolic  bone  diseases,  particularly  osteoporosis.  While  DPA  is  capable  of  measuring 
bor,e  mineral  density  and  has  advanced  our  knowledge  of  bone  disease  in  general,  its 
impact  o:^  the  management  of  the  individual  patient  is  equivocal.  Although  the 
technology  to  nonin/asively  measure  bone  mass  with  DPA  is  currently  available,  the 
ability  of  such  measurements  to  predict  who  is  at  risk  of  siijsequently  developing 
fractures  (screening)  has  not  yet  been  shown.  Moreover,  there  exists  a  controversy 
regarding  the  most  appropriate  bone  site  to  use  for  screening  patients. 

Studies  with  DPA  that  attempted  to  find  a  specific  level  of  bone  density  that 
distinguished  patients  with  vertebral  osteoporosis  from  those  without  have  been  largely 
unsuccessful.  Recent  studies  to  distinguish  those  with  a  high  risk  of  hip  fracture  from 
ttiose  with  a  low  risk  have  also  been  unsuccessful.  While  recent  studies  indicate  that  a 
reduction  in  spinal  bone  mass  is  the  primary  determinant  of  who  will  suffer  vertebral 
fractures,  other  studies  have  prompted  investigators  to  conclude  that  in  addition  to  low 
bore  rr.ass,  oth.er  factors  such  as  trauma  or  falls  are  important  in  determining  who  will 
experience  a  hip  or  Colles'  fracture. 

DPA  n-ieasurements  of  vertebral  bone  mass  may  be  a  useful  way  of  identifying 
women  with  the  greatest  risk  of  vertebral  fractures,  but  it  is  not  certain  what  value  DPA 
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measurements  of  bone  will  have  in  identifying  women  at  greatest  risk  of  hip  or  Colles' 

fractures.  These  methods  for  predicting  fractures  should  be  tested  in  prospective  studies 
before  they  are  advocated  for  widespread  use  or  before  they  are  employed  as  a  basis  for 
recommending  specific  types  of  therapy. 

A  second  clinical  application  proposed  for  the  DPA  technique  has  been  the  use  of 
DPA  measurements  to  monitor  the  effectiveness  of  treatment.  A  high  degree  of 
precision  in  the  bone  mass  measurement  is  necessary  for  repeated  measurements  of  small 
degrees  of  change,  and  such  precision  is  difficult  to  attain.  Presently,  the  suitability  of 
the  DPA  technique  for  monitoring  the  effectiveness  of  treatment  is  controversial. 

The  ultimate  benefit  of  early  diagnosis  of  osteoporosis  also  depends  on  the  clear 
establishment  of  safe  and  effective  treatments.  While  treatment  with  estrogens  has 
been  found  to  be  effective,  its  risks  and  benefits  need  to  be  assessed.  Most  other 
therapies  are  considered  investigational. 

Investigators  have  not  distinguished  between  the  use  of  DPA  in  clinical  research 
and  its  role  in  day-to-day  practice.  DPA  needs  to  undergo  further  clinical  investigation 
before  it  can  be  recommended  for  general  clinical  use. 

According  to  the  FDA,  DPAs  are  allowed  to  be  marketed  pursuant  to  Section  510(k) 
of  the  Medical  Device  Amendments.  FDA  has  found  DPA  sufficiently  similar  in  terms  of 
safety  and  effectiveness  to  be  considered  "siAstantially  equivalent"  to  single  photon 
absorptiometers  that  were  being  marketed  prior  to  enactment  of  the  .Medical  Device 
Amendments  of  May  28,  1976  to  the  Food,  Drug  and  Cosmetics  Act. 


Prepared  by:   Martin  Erlichman,  M.S. 
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FOREWORD 

The  Office  of  Health  Technology  .Assessment  (0HTA3  evaluates  the  safety  and 
effectiveness  of  new  or  unestabllshed  medical  technologies  that  are  being  considered  for 
coverage  under  Meiiicare.   These  assessments  are  performed  at  the  request  of  the  Health 
Care  Financing  .Administration  (HCF.A).    They  are  the  basis  for  recom  mendations  to 

MCFA  regarding  coverage  p<:)licy  decisions  under  Medicare. 

Questions  .ibout  Medicare  coverage  for  certain  health  care  technologies  are  directed  to 
HCFA  by  such  interested  parties  as  insurers,  manirfacturers.  Medicare  contractors,  and 
practitioners.   Those  questiijns  of  a  medical,  scientific,  or  technical  nature  are  formally 

referred  to  OHT.A  for  assessment. 

OrlT.A's  assessment  process  includes  a  comprehensive  review  of  the  medicalliterattire 
and  emphasizes  broad  and  open  participation  from  within  and  outside  the  Federal 
Government.    \  range  of  expert  advice  is  obtained  by  widely  publicizing  the  plans  for 
conducting  the  a.ssessment  through  publication  of  an  announcement  in  the  Federal 
Register  and  solicitation  of  input  from  Federal  agencies,  medical  specialty  sodeRes, 
insurers,  and  manufacturers.   The  involvement  of  these  experts  helps  a.ssure  inclusion  of 
the  experienced  and  varvlng  viewpoints  needed  to  round  out  the  data  derived  from 
indi'/idual  scientific  studies  in  the  mefiical  literature.    .After  OHTA  receives  information 
^^rom  experts  and  the  scientific  literature,  the  results  are  analyzed  and  synthesized  into 
an  assessment  report.    Each  rep<Drt  represents  a  detailed  analysis  of  the  safety,  clinical 
effectiveness,  and  uses  of  new  or  unestabllshed  medical  techrralogies  considered  for 
Medicare  coverage.   These  Health  Technology  Assessment  Reports  form  the  basis  for  the 
Public  Health  Service  recom  mendations  to  HCFA  and  are  disseminated  widely. 

Individual  reports  are  available  to  the  public  once  HCFA  has  made  a  coverage  decision 
regarding  the  subject  technology.    OHTA  also  publishes  compilations  that  contain  all 
assessment  reports  submitted  to  HCFA  in  a  given  calendar  year. 

0  HTA  IS  part  of  the  National  Center  for  Health  Services  Research  and  Health  Care 
Technology  Assessment  (N'CHSR),  Public  Health  Service,  Department  of  Health  and 
Human  Services. 
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ABSTRACT 


Radiographic  absorptiometry  (RA)  is  a  noninvasive  radiologic  technique  involving  a 
computer-assisted  densitometric  measurement  of  the  x-ray  image  of  bone.  Mineral 
density  analyses  are  based  on  phalangeal  scans  of  pairs  of  exposed  radiographs  with  an 
aluminum  alloy  reference  wedge  included  in  the  image  field.  The  technique  can  achieve 
a  precision  of  2-4  percent  with  a  radiation  dose  of  10-100  mrad.  While  RA  is  capable  of 
measuring  bone  mineral  density  and  has  advanceci  our  knowledge  of  bone  disease  in 
general,  its  impact  on  the  management  of  the  individual  patient  is  eqirivocaL  Studies 
with  RA  that  attempted  to  find  a  specific  level  of  BMD  that  distinguished  patients  with 
osteoporosis  have  been  largely  unsuccessfuL  Also,  the  ability  to  predict  who  is  at  risk 
for  subsequently  developing  fractures  of  the  spine  and  hip  has  not  yet  been  shown. 
Studies  with  RA  measurements  show  a  large  scatter  in  the  data  that  precludes  a  reliable 
prediction  of  bone  mineral  at  one  site  based  on  measurements  at  another  site  in  a 
particular  individual.  Radiographic  ahsorptioraetry  needs  to  undergo  further  clinical 
investigation  before  it  can  be  recom  mended  for  general  clinical  use. 
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Radiographic  absorptiometry  (RA)  is  a  noninvasive  radiologic  technique  involving  a 
computer-assisted  densitometric  measurement  of  the  x-rav  image  of  bone  (1).  Mineral 
density  analyses  are  based  on  phalangeal  scans  of  pairs  of  lightlv  exposed  radiographs 
taken  at  different  kilovoltage  and  exposure  settings.  An  aluminum  alloy  reference 
wedge,  which  allows  the  computer  to  compensate  automatically  for  any  between-filra 
differences  in  exposure,  kilovoltage  G;Vp),  filtration,  film  t\pe,  and  film  processing 
conditions,  is  included  in  the  image  field.  A  computer-controlled  optical  densitometer 
scans  the  x-ray  image  with  a  light  beam.  A  photocell  converts  the  light,  modulated  by 
the  images,  to  an  electrical  signal  that  is  digitized  and  sent  to  the  computer  for  anal\-sis 
and  determination  of  hone  mineral  density  (BMD).  The  s>-stem  is  designed  to  compare 
the  findings  from  the  patient's  hand-wrist  radiographs  with  normal  values  of  phalangeal 
bone  size  and  BMD  determined  from  age-and  sex-matched  controls  (2).  In  RA,  bone 
mineral  mass  is  determined  and  expressed  as  BMD  (mineral  concentration)  by  accounting 
for  bone  size  (bone  image  area).  Measurements  of  bone  mineral  by  R  A  have  been  used  to 
pro\ide  an  index  of  skeletal  status,  predominantly  in  the  assessment  of  renal 
osteodystrophy  and  osteoporosis. 
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Described  in  detail  in  1979,  RA  is  considered  a  simple,  wi<tely  available,  and 
relatively  inexpensive  hone  mineral  measurement  technique  (1).  Similar  techniques, 
where  the  optical  density  of  bone  on  x-rav  films  is  obtained  under  standardized 
conditions  and  used  as  a  quantitative  indicator  of  bone  mineral  content  (BMC),  have  been 
used  for  many  years  (3).  PA  was  developed  in  an  attempt  to  circumvent  some  of  the 
inherent  H^iitations  in  the  use  of  an  x-ray  image  to  measure  BMD.  Methods  that 
measure  BMD  from  an  x-ray  image  have  been  referred  to  as  photodensitometry, 
alurainu-n  equivalency,  radiographic  densitometry,  and  radiographic  absorptiometry. 

According  to  some  investigators,  these  «ietho<ls  have  technical  problems  relating  to 
radiographic  technique  and  methods  of  fi]m  processing  that  limit  their  use  (4,5). 
However,  according  to  the  position  paper  on  radiologic  methods  to  evaluate  BMC  from 
the  Health  and  Public  Policy  Committee  of  the  American  College  of  Phvsici>ans,  recent 
advances  such  as  radiographic  absorptio m etric  techniques  may  have  re<:!uced  these 
problems  (6). 

The  technique  of  R  A  utilizes  image  scans  of  the  second,  third,  and  fourth  phalanges 
from  two  lightly  exposed  left-hand  radiographs,  one  taken  at  40-50  kVp,  and  the  other  at 
50-60  kVp.  An  aluminum  alloy  reference  weiige  is  radiographed  alongside  the  index 
finger.  Radiographs  can  be  taken  on  any  tvpe  of  film  without  intensif>-ing  screens  and 
with  any  x-ray  machine.  Charges  for  a  pair  of  hand  radiographs  commonly  range  fixiin 
$96-$I60  and  take  from  5-10  minutes. 

Using  a  computer-controlled  scanning  m icrodensito m eter  the  .ilurainum  alloy 
reference  wedge  image  (on  the  i-ray  fUn )  is  scarjied.  From  the  optical  density  readings 
(grey  level)  of  the  vedge  image,  the  Linear  absorption  coefficient  of  the  wedge,  and  the 
background  optical  density  due  to  film  base  emulsion,  chemical  fog  and  scatter  are 
determined  (2).  Using  the  computer,  these  quantities  are  used  to  determine  correction 
terms  for  differences  between  films  due  to  different  x-ray  machines,  kilovoltage, 
prefiltrations  and  exposure  settings,  film  tvpes,  and  film  processing. 
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Subsequentiy,  the  scanning  process  is  repeated  for  each  phalangeal  bone  image. 
The  scanning  m  icrodensito  meter  tiansmits  a  narrow  beam  of  light  through  the  film, 
traversing  each  bone  image  slice  by  slice.  Successive  parallel  paths  across  the  image  of 
the  whole  phalangeal  bone  are  scanned.  T>'pically,  25-30  parallel  scar^,  1mm  apart, 
cover  an  adult  middle  phalangeal  bone  with  about  200  data  points  per  scan  line  (2).  At 
the  end  of  each  scan  line,  the  edge  detection  algorithm  of  the  computer  recognizes  the 
hone  edges,  measures  the  local  bone  width,  and  generates  a  soft-tissue  baseline. 
According  to  Colbert  and  BachteU,  this  method  computes  mostly  phalangeal  bone  mineral 
mass  because  the  effects  of  soft  tissue  and  matrix  are  substantially  removed  by  the 
computation.  Tlie  computer  calculates  the  bone  mineral  (area  density)  by  taking  the 
ratio  of  mass  to  area  from  the  densitometer's  optical  densitv  readings  and  the  bone 
width  values  (2).  The  mineral  mass  is  expressed  in  computer  units  rather  than  in  grams. 
The  entire  process  is  repeated  for  the  second  radiograph  in  order  to  check  the  results 
from  the  first  anal\'sis.  The  two  films  are  taken  at  deliberately  different  kilovoltages 
and  usually  at  a  different  miUiamperage  (ma)  exposure  in  order  to  determine  if  the 
wedge  scan  and  computer  calculations  compensate  adequately  for  differences  in 
radiologic  technique  and  film  processing  procedures  (7).  The  analyses  are  rejected  if 
between-Clm  disagreements  greater  than  *_  3  percent  (from  their  mean)  can  not  be 
explained  by  a  known  system  or  operator  error  on  one  of  the  films.  Otherwise,  the 
average  mineral  density  and  bone  area  obtained  from  both  radiographs  are  used  for 
evaluating  the  patient. 

The  phalanges  are  a  mixture  of  compact  and  cancellous  bone,  and  RA  does  not 
reveal  the  distribution  of  mineral  within  the  bone.  Using  RA,  the  bone  mineral  measured 
reflects  the  total  integrated  mineral  (cortical  and  tiabecular)  in  the  path  of  the 
photons.  Similar  to  the  process  of  single  photon  absorptiometrv- (SPA),  RA  is  limited  to 
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measurements  of  appendicular  bone  because  tissue  composition  surrounding  the  hone  has 
to  be  mL-umaL  Corrections  cannot  be  made  by  this  insdruaent  for  bones  embedded  in 
thick  soft  tissue  (5). 

.Mthough  the  radi's  and  other  appendicular  bones  may  be  studied,  the  use  of  R  A  has 
been  confined  to  the  phalanges.  Currentlv,  the  cost  of  analysis  of  a  pair  of  films  is 
approximately  $65.  A  comparison  of  R A  costs  with  those  of  other  techniques  for 
meas'jring  bone  mineral  can  be  found  m  the  costs  section  of  the  Office  of  Health 
Technology  Assessment  (OHTA)  assessment  for  dual  photon  absorptioinetry  (DPA)  (8). 

Radiation  exposure  is  always  a  concern  with  any  procedure  utilizing  radiation 
sources.  While  RA  is  a  n-oninvasive  technique,  it  does  involve  patient  exposure  to 
radiation.  According  to  the  position  oaper  on  radiologic  methods  to  evaluate  BMC  from 
the  Health  and  Public  Policv  Committee  of  the  American  College  cf  Physicians,  RA 
involves  ninimal  radiation  exposure  (up  to  100  mrad),  with  negUgihle  bone  marrow  ca" 
gonadal  radiation  (6J.  According  to  Chesnut,  less  than  10  mrera  of  radiation  exposure  are 
associated  with  the  RA  technique  (9). 

The  phv-sioloRic  information  provided  by  measurements  of  BMC  have  been  imder 
extensive  investigation  daring  the  past  20  years.  Bone  mass  measurements  have  been  a 
valuable  research  tool  for  clinical  investigations  attempting  to  elucidate  the 
pathogeneas  of  metabolic  bone  diseases.  Investigators  have  sought  to  determine  the 
clinical  significance  of  bone  loss  with  agmg  and  bone  disease  and  its  relationship  to  an 
increasing  risk  of  fractures  among  the  elderly.  This  growing  interest  in  a  better 
understanding  of  the  nature  and  degree  of  changes  in  BMC  with  age,  osteoporosis,  and 
with  metabolic  bone  disease  in  general,  has  prompted  the  development  of  nonivasive 
measurement  techniques  for  assessing  BMC  (3).  A  variety  of  such  techniques  in  addition 
to  RA  are  presently  available.  Thev  include:  raiiiograai  raetry,  SPA,  computed 
tomography  (CT),  and  DPA. 


Bone  mineral  measurements  using  R  A  have  been  utilized  mostly  in  the  management 
of  patients  with  chronic  renal  failure  and  for  osteoporosis  detection  in  women  (7).  This 
report  will  reassess  the  effectiveness  of  RA  bone  mineral  measurements  on  the  clinical 
outcome  of  patients  being  evaluated  and  treated  for  osteopenic  bone  diseases.  This 
reassessment  seeks  to  ascertain  the  place  of  bone  mineral  evaluation  bv  RA  in  the 
overall  scheme  of  prevention,  diagnosis  and  treatment.  Similar  reports  have  been 
published  on  SPA  and  DPA.  The  other  noninvasive  measurem  ent  techrjques  for  B  M  D  will 
be  assessed  in  separate  reports. 

BACKGROUND 

Osteoporosis  is  a  major  public  health  problem  and  renal  osteodystrophy  is  a  major 
clinical  complication  experienced  by  patients  on  chronic  dialysis.  The  National  Institutes 
of  Health  Consensus  Development  Conference  on  Osteoporosis  held  on  April  2-4,  1984, 
reported  that  osteoporosis  may  affect  between  15  and  20  million  Americans  (10). 
More  than  one  million  fractures  attributable  to  osteoporosis  occur  annually  in  individuals 
over  the  age  of  45.  In  women  over  60,  25  percent  have  documented  vertebral  fractures 
by  age  75.  These  fractures  may  develop  during  routine  activities,  such  as  bending, 
lifting,  or  raising  from  a  chair  or  bed  (10).  While  compression  fractures  (collapsed 
fractures)  of  the  vertebrae  can  produce  severe  pain,  most  cases  are  painless.  The 
amount  of  pain  and  disability  attributable  to  vertebral  fractures  is  unknown.  According 
to  the  American  CoUege  of  Obstetricians  and  Gynecologists,  after  age  45  there  is  a 
marked  increase  in  the  incidence  of  distal  forearm  fractures  (11).  By  age  60,  there  are 
10  times  more  forearm  fractures  in  women  than  in  men  of  comparable  age.  These 
fractures  limit  the  use  of  the  extremity  for  4-8  weeks,  with  long-term  disabilit>' 
unco m  m on.  WhUe  osteoporosis  predisposes  to  fractures  of  various  bones,  hip  fractures 
are  the  most  serious  in  terms  of  disability,  mortality,  and  aggregate  cost.   In  the  United 
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States,  it  is  estimated  that  more  than  200,000  hip  fractures  occur  in  elderly  women  each 
year  with  80  percent  found  to  be  related  to  pre-existing  osteoporosis  (11).  The  affected 
population  tends  to  be  advanced  in  age,  with  the  sex  distribution  less  skewed  toward 
females  than  is  the  case  for  vertebral  fracttires.  Acute  complications  such  as  depression 
.and  mechanical  failure  of  the  surgical  procedure  are  com  mon  (10).  Most  patients  fail  to 
recover  normal  activitv.  Mip  fractures  lead  to  fatalities  in  12  to  20  percent  of  cases  and 
precipitate  long-term  nirsing  home  care  for  half  of  those  who  survive  (12,  13).  Thus  hip 
fractures  pose  a  significant  economic  as  wen  as  a  medical  burden. 

The  economic  burden  of  all  age-related  fractures  is  great  because  of  the  large 
number  of  people  involved  and  the  expensive  and  protracted  care  that  is  often  required. 
.^bout  one-fourth  of  all  patients  with  limb  fractures  require  hospitalization  and  the  mean 
hospital  stay  increases  from  13.6  days  among  those  age  25-44,  to  32.6  days  among  those 
older  than  age  65.  Fractures  of  the  proximal  femur  account  for  more  than  half  of  all 
days  of  hospitalization  for  Urab  fractures.  In  the  United  States,  the  annual  cost  of  the 
acute  care  alone  for  fractures  of  the  proximal  femur  has  been  estimated  to  exceed  one 
billion  dollars  (14);  the  annual  direct  and  indirect  costs  of  osteoporosis,  including  hip 
fractures,  are  estimated  to  be  between  $3.5  billion  and  $6.1  bUlion  (10,13).  As  a  result  of 
the  considerable  morbidity,  mortalitv,  and  expenditures  associated  with  this  disease, 
there  is  growing  interest  m  research  regarding  its  prevention,  diagnosis,  and  treatment. 
The  pathogenesis  of  osteoporosis,  its  prevention,  and  its  management  has  had  extensive 
review.  A  sum  mary  of  that  information  can  be  found  in  the  osteoporosis  section  of  the 
OHTA  assessment  on  DPA  (8).  Additional  information  can  also  be  obtained  from  the 
numerous  references  cited  in  that  report. 

Renal  osteodystrophy  is  a  generic  term  that  describes  a  number  of  distinct  skeletal 
abnormalities  that  are  present  in  the  majority  of  patients  with  advanced  renal  failure 
(15).  H\perpirath\Toidism,  disorders  of  vitamin  D  metabolism,  chronic  metabolic 
acidosis,  and  excessive  fecal  losses  of  calcium  all  contribute  to  the  occurrence  of  bone 


diseases  in  uremia  (16).  The  longer  Life  is  preserved,  particularly  by  treatment  with 
heraodialv-sis,  the  greater  probability  of  developing  osteodystrophy.  Although  clinical 
symptoms  of  bone  disease  are  uncommon,  occurring  in  less  than  10  percent  of  patients 
with  advanced  renal  failure,  radiological  and  histological  abnormalities  are  observed  in 
about  35  and  90  percent,  respectively  (16). 

Renal  osteodystrophy  is  a  complex  disturbance  of  bone  comprising  varying  degrees 
of  osteitis  fibrosa  cystica,  osteomalacia,  osteosclerosis,  and  generalized  osteopenia.  The 
main  components  of  renal  osteodystrophy  are  osteitis  fibrosa  and  osteomalacia.  A  lesser 
role  is  played  by  osteosclerosis  and  osteoporosis.  The  etiology  is  not  completely 
understood,  but  impaired  vitamin  D  metabolism.,  secondary  h>T>erparathyroidism, 
diminished  gastrointestinal  absorption  of  calcium,  and  occasional  aluminum  toxicity  all 
may  play  a  role  (17).  |, 

Most  of  the  symptoms  related  to  renal  osteodystrophy  appear  only  when  renal 
failure  is  advanced  (IS).  Manifestations  of  osteodystrophy  include  bone  pain  and 
fractures.  Accompanying  abnormalities  include  muscle  weaVoiess,  soft  tissue  and 
vascular  calcification  and  pruritus  (17).  Certain  biochemical  alterations  may  appear 
early  in  the  course  of  renal  insufficiency.  Knowledge  of  the  presence  of  these 
alterations  may  help  the  physician  introduce  treatment  early  in  the  course  of  renal 
failure  and  aid  in  the  prevention  of  severe  complications  in  bone  and  mineral  metabolism 
(1 5).  One  of  the  early  changes  in  patients  with  renal  insufficiency  is  the  presence  of 
elevated  levels  of  circulating  immunoreactive  parath>Toid  hormone  (i-PTH).  Parathyroid 
hormone  increases  the  net  release  of  caldura  from  bone  into  extra ceUiilar  fliid.  In  this 
defense  of  calcium  homeostasis,  the  hormone  influences  the  differentiation  and  activities 
of  bone  ceUs  (181 

A  rise  in  the  serum  phosphate  concentration  is  also  observed  when  the  glomenilar 
filtration  rate  (GFR)  below  approximately  25  percent  of  normaL  Because  calcium 
deposition  in  bone  is  critically  dependent  upon  the  availability  of  phosphate,  retention  of 
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phosphate  in  plasma  will  facilitate  calcium  entry  into  the  bone.  This  contributes  to 
hypocalcemia  and  to  the  elevations  in  plasma  PTH  levels  seen  in  chronic  renal  failure 
(16).  Management  of  patients  with  renal  osteodystrophy  includes  measuring  and/or 
controHing  serum  levels  of  calcium,  phosphate,  and  bicarbonate  (15,19).  These  tests  are 
presently  included  in  the  protocol  of  laboratory  tests  for  the  management  of  end-stage 
renal  disease  dialysis  patients.  Radioim  munoassavs  for  monitoiing  the  level  of 
circulating  i-PTH  has  also  been  recommended  (15,18).  Moreover,  it  has  been 
recom  mended  that  measures  for  the  control  of  the  abnormal  mineral  metabolism  of  renal 
disease  begin  early  in  the  course  of  the  disease,  when  the  GFR  is  30-40  mL/  min  (15). 
.According  to  Slatopolskv  and  Kokl^o,  when  SLK;h  treatment  is  instituted  early  in  chronic 
renal  failure,  signs  and  symptoms  of  renal  osteodystrophy  and  parathyroid  gland 
h\-pertrophy  may  be  prevented  (15,191 

Conversely,  Muirhead  and  associates  have  found  the  management  of  dialysis 
osteopenia  difficult  (20).  They  reported  that  measures  aimed  at  treatment  of  associated 
metabolic  bone  disease,  such  as  administration  of  calcium  supplements,  vitamin  D,  1 
hydroxyvitamin  Dj,  or  parathyroidectomy,  have  no  consistent  effect  on  skeletal  mineral 
content  over  the  long  tern.  M  best,  long-term  treatment  can  be  expected  to  slow  the 
rate  at  which  skeletal  deraineralization  progresses  rather  than  producing  a  sustained 
increase  in  BMC  (20). 

For  the  past  12  years,  investigators  have  used  RA  to  assess  the  BMC  of  the 
appendicular  skeleton  in  "normal"  individuals  and  in  patients  with  renal  osteodystrophy 
and  osteoporosis.  Few  studies,  however,  have  been  conducted  to  investigate  whether 
appendicular  (phalangeal)  bone  mineral  measurements  could  predictably  separate  normal 
women  from  women  with  vertebral  compression  fractures  or  femoral  neck  fractures. 
Investigators  have  also  used  R.\  m easure m ents  to  identify  patients  ostensihly  at  risk  for 
future  fractures.  This  report  examines  these  and  other  studies  as  well  as  other  evidence 
that  pertains  to  the  safety  and  clinical  effectiveness  of  this  technique. 


RATIONALE 


The  rationale  for  bone  mineral  measurements  is  based  on  the  demonstration  that 
the  strength  or  resistance  of  a  bone  to  fracture  is  closely  related  to  the  amount  of  bony 
tissue  or  the  mass  of  the  mineral  present  in  the  bone.  Proponents  argue  that  since  the 
tensile  (breaking)  strength  of  bone  is  related  to  its  mineral  content,  measurements  of 
bone  mineral  shoiild  be  a  more  accurate  method  of  determining  fracture  risk.  Proponents 
of  RA  believe  that  the  ability  to  assess  the  direction  and  degree  of  changes  in  BMC  in 
the  phalanges  facilitates  the  diagnosis  and  management  of  metallic  bone  diseases,  such 
as  renal  osteodystrophy  and  osteoporosis.  Proponents  also  argue  that  these  measure- 
ments could  prove  useful  as  cUnical  guides  to  therapy  in  assessing  the  therapeutic 
responses  of  patients  with  osteopenia.  They  argue  that  RA  is  low  in  cost  and  radiation 
exposure,  uses  only  the  x-ray  equipment  readily  available  at  every  hospital,  and  requires 
no  special  training  of  hospital  personnel 

REVIEW  OF  AVAILABLE  INFORMATION 


Accuracy  and  Precision 

Accuracy  defines  the  degree  to  which  a  measurement,  or  an  estimate  based  on 
measurements,  represents  the  true  value  of  the  attribute  that  is  being  measured.  In  this 
case  it  refers  to  how  well  the  measurement  reflects  actual  mineral  content.  It  is 
expressed  as  a  coefficient  of  variation  (or  error  of  estimate)  of  the  difference  between 
actual  and  measured.  In  the  determination  of  osteopenia,  accuracy  in  the  measurement 
of  bone  mass  by  RA  is  of  great  importance. 
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Whereas  accuracy  refers  to  the  correctness  with  which  a  certain  reading  represents 
the  true  value,  precision  refers  to  the  width  of  the  range  of  indicated  values.  In 
monitoring  changes  in  bone  mass,  R  A  bone  mineral  measurements  have  to  be  suffidently 
precise  (reproducible)  to  provide  a  correct  estimate  of  thise  changes.  Precision  is 
important  if  the  goal  is  to  detect  small  chanoes  m  bone  mass.  The  coefficient  of 
variation  (cv),  expressed  in  percent,  describes  the  precision  or  reproduabiUtv  of  a  eiven 
measurement. 

Technical  problems  affecting  precision  and  accuracy  generally  associated  with 
photodensito metric  methods  incl'jde  scattered  radiation  from  the  broad  x-rav  beam,  a 
variable  energy  spectrum  leading  to  uncertainties  in  the  effective  absorption  coefficients 
of  bone  and  soft  tissue,  and  beam  hardening  of  the  energy  spectrum  in  passing  through 
soft  tissue  (21).  Colbert  and  BachteU  have  indicated  that  for  small  bones  with  thin  flesh 
cover,  such  as  the  phalanges,  the  backgroimd  optical  density  value  is  assumed  to 
adequately  correct  for  scatter  if  it  is  uniformly  distribi«;ed  over  the  bone  image.  In 
addition,  the  x-ray  beam  can  be  considered  to  have  a  single  "effective"  photon  energy 
and  there  is  no  beam  hardening  (2).  To  minimize  or  prevent  measurement  errors  that 
would  result  from  different  x-rav  machines,  kilovaltage  and  exposure  settings,  film  types 
and  film  processing,  Colbert  and  Bachtell  derive  correction  terras  from  pixel  data  taken 
from  a  scan  of  the  reference  wedge  image.  According  to  the  investigators,  the  wedge 
image  is  scanned  to  provide  data  for  the  absorption  coefficient  of  the  aluminum  alloy 
which  accounts  for  differences  in  x-ray  spectrum  due  to  tube  characteristics, 
kilovoltage,  waveform,  and  prefUtratuon.  The  scanning  also  provides  the  backgro'jnd 
optical  density  due  to  film  base,  fog,  and  scatter,  which  are  a  function  of  e.xposure, 
measured  in  mdliampere-seconds  (mA-s),  and  film  processing  procedures.  Once  these 
two  values  are  obtained,  a  computer  calculates  the  terras  that  automatically  correct  for 
the  differences  described  above  (2). 
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To  minimize  measurement  errors  due  to  spectrum  shifts,  uneven  scatter 
distribution,  incorrect  film  background  deasity  determinations,  overexposure, 
underexposure,  uneven  film  development,  densitometer  errors  and  nonlinearitv,  soft- 
tissue  covering,  and  variations  in  reference  wedge  composition,  Colbert  and  Bachtell 
recom  mend  repeat  readings  averaging  the  results  (2).  They  believe  that  system  errors 
such  as  edge  detection  errors,  computational  errors,  and  scanner  malfunction  wiU  be 
reduced  because  the  mineral  density  data  are  read  from  three  complete  phalangeal  bones 
from  two  separate  radiographs  and  compared  before  they  are  averaged  (2). 

The  instrument,al  accuracy  of  RA  was  studied  by  Colbert  and  co-workers  in  1970 
(21).  Eighty-five  excised  bones  and  an  aluminum  reference  wedge  were  measured  under 
water  to  simulate  a  constant  thickness  of  soft  tissue  surrounding  the  limb,  and  the  mass 
of  the  ashed  bone  sections  were  compared  with  RA  measurements.  Ash  weights  of  the 
bone  sections  ranged  from  approximately  0.4-2.0  g.  According  to  the  authors,  the  error 
in  predicting  ash  weight  using  R  A  was  6  percent  under  these  test  conditions  that  included 
exposing  all  bones  on  a  single  radiograph  under  standard  conditions. 

To  evaluate  R  A  reliability  with  varying  exposures,  radiographs  of  the  bone  sections 
were  made  at  50  and  70  mA-s  Although  the  measurements  of  the  same  85  bone  sections 
from  films  at  50  and  70  mA-s  exposure  gave  a  high  correlation  Cr=0.990),  the  standard 
error  of  estimating  indicated  a  prediction  error  of  4.4  percent  (21).  By  averaging 
repeated  measurements  the  prediction  error  from  the  different  films  was  reduced  to  less 
than  4  percent.  Colbert  suggested  that  the  use  of  the  uniform  bolus  of  tissue-equivalent 
material  (water)  surrounding  the  bone  and  the  correction  for  background  density  of  the 
radiograph  were  responsible  for  the  increased  accuracy  of  this  technique  over  other 
photodensito  metric  techniques  (2 IX 

In  a  similar  studv  of  RA  accuracy,  Colbert  and  Bar-el  compared  excised  rat  bone 
mineral  measurements  by  RA  with  mineral  content  (as  weight)  determined 
gravi metrically  (22).     Forty-two  excised  rat  bones  and  an  aluminum  reference  wedge 
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were  measured  under  several  centi meters  of  water  and  the  mass  irf  the  ashed  bone 
sections  were  cooipared  with  RA  m easiire ti ents.  Regression  analyses  showed  that  RA 
m  easure  11  ents  again  predicted  ash  weights  within  _»  6  percent. 

Because  the  measurement  error  introduced  by  soft  tissije  in  photodensito metric 
techniques  has  been  recogni:ed  by  m  any  investigators,  the  procedure  has  usually  required 
water  im  mersion  of  the  body  part  and  wedge  for  correction  of  the  effect  of  soft  tissues 
(21,23).  The  addition  of  water  compensates  for  variations  in  tissue  thickness  and 
provides  a  uniform  tissue  equivalent  thickness  (24).  It  also  provides  exposure  conditions 
of  the  calibration  wedge  similar  to  those  for  the  bone.  In  the  1970  and  1972  studies  by 
Colbert  and  co-workers  the  procedLre  Included  the  im  raersion  of  the  body  part  and  wedge 
in  water. 

However,  in  1979,  Colbert  and  Bachtell  reported  that  x-rays  of  small  bones  with 
minimal  soft-tissue  cover  (phalanges)  do  not  reqiire  im  mersion  in  water  (1).  They  found 
that  the  linear  absorption  coefficient  of  the  wedge  (in  air)  varies  with  photon  energy  in 
nearly  the  same  manner  as  the  wedge  x-rayed  in  water  and  could  be  used  in  its  place  by 
applying  a  constant  adjustment  factor  (1).  According  to  Wahner  and  colleagues,  the  only 
photodensito metrv  method  currently  acceptable  im  merses  the  hand  in  water  for  constant 
soft-tissue  thickness,  and  uses  a  .Tucrodeasitometer  and  cjiiipiiter  (3).  Mazess  and 
Cameron  in  agreement  with  Wahner  and  colleagues,  believes  that  the  extent  of  air 
measurement  deviations  (from  water)  depends  on  the  effective  energy  of  the  x-ray  beam 
(spectrum)  and  therefore  can  not  be  corrected  by  a  constant  multiplier  (25).  This  issue 
remains  controversiaL 

In  1983,  EachteU  compared  RA  measured  mineral  weight  with  the  ash  weight  of  14 
phalangeal  cadaver  bones  (26).  Fourteen  phalangeal  cadaver  bones  were  defleshed  and 
radiographed  in  groups  of  two  or  three  bones  at  50  and  60  kVp.    BachteU  fomd  that  the 


ash  weights  regressed  linearily  against  the  radiological  weights  to  give  a  predictiwi  error 
of  3.7  percent  and  a  correlation  coefficient  of  0.997.  The  cadaver  bones  and  aluainum 
alloy  reference  wedge  were  radiographed  under  a  thin  water  cover. 

Results  from  a  studv  of  bone  mass  in  50  postraenopausal  osteoporotic  womei  at  the 
University  of  Washington  were  reported  by  Chesnut  at  the  NaticHial  Institutes  of  Health 
(NIH)  Consensus  Development  Conference  on  Osteoporosis  (91  Using  RA  measurements 
of  the  phalanges,  he  found  a  precision  of  2-5  percent.  Samilar  levels  of  precision  (1-4 
percent)  have  been  reported  in  the  position  papa-  «i  radiciogic  methods  to  evaluate  bone 
mineral  content  froB  the  Health  and  PubUc  Pciicy  CoBmittee  of  the  American  CoHege 
of  Physicians  (6X  The  positioi  paper  also  reported  6  percent  reliability  (accuracy)  for 
the  R  A  teclinique. 

Recent  informatian  from  BachteU  and  Ccibert  indicates  that  the  precision  of  the 
RA  technique  is  between  2  and  4  percent  (27,28).  In  one  dted  study,  BMD  was 
determined  froii  radiographs  of  a  phantoa  hand  taken  over  a  3-year  period  at  eight 
different  hospitals  using  nine  differeit  x-ray  machines.  The  precisicffi  was  3.7  percent 
when  the  selection  criteria  of  radiographs  included  those  taken  outside  recommended 
specifications  for  kitovoltages  and  optical  daisity  (2'').  .Allowing  fcr  changes  in  the 
system  and  deletirai  o£  defective  radiograpte  and  radiographs  recorded  outside  of  the 
specifications,  the  predsiw  was  improved  to  2.5-3.0  percent  (27,28).  However, 
radiographs  taken  in  violation  of  the  recom  mended  ^)ecifications  are  frequently  included 
in  BMn  determinations. 

In  a  similar  study  to  determine  the  precision  (rf  the  RA  technique,  BVn  was 
determined  from  radiographs  of  the  same  left  hand  taken  over  a  10-year  period  at  10 
different  hospitals  using  nine  different  film  types.  The  precision,  depending  upon  the 
selection  criteria  eg  the  radiographs,  was  between  2.9  and  4.1  percent  (29X 
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In  1971,  Goldsmith  and  co-workers  iseti  several  techniques,  including  RA,  to 
estimate  BMC  in  normal  and  osteoporotic  woraen  (50).  IJsin?  BMD  values  based  on  RA 
measurements  of  the  middle  plialanx  of  the  ring  and  index  fingers  the  investigators  were 
unable  to  clearly  separate  norm.al  woraen  from  women  with  iTtoderate  or  severe 
osteoporosis. 

In  1977,  Colbert  and  colleagues  reported  using  RA  for  BMD  determinations  in 
patients  with  chronic  renal  failure  (31).  In  preliminary  findings,  160  patients  with 
chronic  renal  faUure  had  average  BMD  values  lower  than  reference  means  derived  from 
age-  and  se.x- matched  control  subjects.  Thev  believed  thLs  indicated  a  tendency  toward 
osteopenia  or  osteodystrophy.  Although  the  authors  were  reporting  patient  progress  for 
less  than  1  year,  they  recom  mended  that  patients  shoiild  be  followed  for  3  years  or  more 
to  ascertain  reliable  trends  (31). 

At  the  Fourth  International  Conference  on  Bone  Measurement,  Zan:i  and  co- 
worVcers  presented  data  from  a  stixiy  that  determined  the  relationship  of  total  body 
calcium  (TBCa),  measured  by  total  body  neutron  activation  analysis,  with  BMC  of  the 
phalanges,  measured  by  RA,  and  BMC  of  the  radius  measured  by  SPA  (32).  These 
techniques  were  applied  to  two  groups  of  subjects:  In  the  first  group  there  were  16 
patients  (14  female,  2  male)  with  primary  osteoporosis;  and  in  the  second  group,  14 
healthy  male  marathon  runners.  The  investigators  found  a  correlation  between 
measurements  of  TBCa  and  BMC  at  the  phalanges  in  the  osteoporotic  female  population 
(r=0.66).  The  correlation  between  TBCa  and  BMC  of  the  phaLinges  In  the  marathon 
runners  was  less  (r=0.57).  However,  the  investigators  also  reported  that  the  scatter  of 
the  data  could  result  in  an  error  in  measurement  prediction  of  j*  7-14  percent  (32). 

According  to  Zanzi  and  associates,  the  level  of  correlation  and  standard  errors  of 
estimate  attained  precludes  a  reliable  prediction  of  bone  mineral  from  the  phalanges  to 
the  total  body  in  a  particular  individual    Used    alone,  TBCa  data  do  not  ,give  a  complete 
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separation  of  individual  osteoporotic  p-atients  and  normal  subjects.  Zanzi's  group  did 
suggest  that  RA  measurements  of  the  phalanges  are  adequate  for  use  in  epidemiological 
surveys  of  the  bone  mass  of  populations,  or  in  serial  evaluations  of  bone  mass, 
particularly  cortical  bone  (32X 

In  a  continuation  of  the  work  by  Colbert  (31),  Chester  and  associates  studied  the 
effectiveness  of  R A  to  assess  the  extent  and  the  therapy  of  renal  osteodystrophy  (331 
They  compared  visual  review  of  hand  radiograjAs  with  R  A  determinations  in  179  patients 
with  chronic  renal  failure.  Although  the  investigator  demonstrated  some  agreement 
between  RA  determinations  and  visual  review  of  hand  radiographs  when  changes  were 
noted  by  the  radiologist,  the  agreement  with  RA  was  at  best  moderate;  they  concluded 
that  R A  may  be  a  more  sensitive  method  of  appraising  renal  osteodystrophy  than  visual 
reviews  of  hand  radiographs.  Chester  and  associates  also  suggested  that  RA  determna- 
tions  may  indicate  dianges  in  the  clinical  features  of  raial  osteod>'strophy  not  suggested 
by  serum  calcium,  phosporus,  or  alkaline  phosphatase.  This  conclusion  was  based  on  a 
study  of  only  eight  patients  with  bone  gain  whose  serum  calcium,  phosphorus,  and 
alkaline  phosphatase  were  no  different  (statistically}  when  compared  to  eight  patients 
who  had  lost  bone  at  an  accelerated  rate  (S3). 

At  the  1981  Jerusalem  International  Symposium  on  Osteoporosis,  BachteU  and 
Colbert  (34)  presented  data  on  the  RA  technique  that  updated  the  19"1  study  by 
Goldsmith  and  associates  (30).  Because  the  mineral  estimates  made  by  the  earUer  RA 
technique  did  not  agree  with  the  visual  osteoporoas  classifications,  the  investigators 
improved  the  system  and  rescanned  49  usable  radiographs  from  the  original  experinent. 
With  the  improved  RA  determinations,  the  authors  fomd  good  agreement  with  the  visual 
classifications.  Also,  the  mean  BMD  of  the  normal  group  was  agnificantly  greater  than 
that  of  the  moderate  plus  severe  osteoporotic  group.  However,  because  of  the  si:able 
overlap  in  BMD  among  the  groups,  bone  mineral  measurements  of  the  phalanges  raav  be 
unsatisfartory  for  evaluation  of  the  extent  of  osteoporosis  in  an  individual  (34). 
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In  a  recent  study,   Colbert  and  associates  used   RA  to  determine  the  effect  of 

continuoLB  ambulatory  peritoneal  dialysis  (CAPD)  on  phalangeal  BMD  (35).  Over  a  2- 
year  period  they  measured  and  compared  the  BMD  average  rate  of  change  of  patients 
from  one  group  on  CAPD  (\=32)  and  five  groups  on  hemodialyas  (N=323)  with  the  BMD 
normal  rate  of  change  due  to  aging.  Colbert  and  associates  found  that  as  a  group,  the  32 
CAPD  patients  who  had  normal  BMD  means  and  distributions  at  baseline  lost  BMD,  on 
the  average,  at  the  same  rate  as  the  controls.  He  also  found  that  for  four  of  the  five 
patient  groups  on  heraodialv'sis,  BMD  declined  at  rates  significantly  greater  than 
normal.  The  groups  were  not  matched  for  age,  sex,  or  for  any  other  parameters  (35). 
.After  an  additional  year  of  foUowup,  Colbert  and  associates  confirmed  their  earlier 
findings  that,  on  the  average,  the  CAPD  patients  lose  BMD  at  a  rate  not  significantly 
different  from  the  normal  rate  related  to  aging  (36). 

At  the  1984  Copenhagen  International  Symposium  on  Osteoporosis,  Ott  and 
colleagues  reportetl  preliminary  res'jlts  of  a  study  that  compared  several  techniques, 
including  RA,  for  the  measurement  of  bone  mass  at  different  sites  in  the  same  group  of 
patients  (5").  They  sought  to  determine  whether  a  measurement  of  bone  mass  at  one  site 
could  predict  bone  mass  at  a  second  site  in  a  population  of  women  with  postmenopausal 
osteoporosis.  The  study  group  consisted  of  66  Caucaaan  women,  ranging  in  age  from  51 
to  80  years,  who  had  evidence  of  vertebral  compression  fractures.  Significant  but 
modest  correlations  between  the  vanous  bone  measurements  were  reported.  .Although 
measurements  of  TBCa  and  BMD  at  the  phalanges  had  a  significant  correlation  of  0.73 
(p  C  .001),  the  investigators  found  that  the  standard  error  in  estimating  the  TBCa  from 
the  other  measurements  was  10-15  percent.  The  correlation  between  RA  measurements 
of  the  phalanges  and  DPA  measurements  of  the  spine  was  0.56  (p  <.001}.  However,  the 
standard  error  in  estimating  the  BMD  at  the  spine  from  the  RA  phalangeal  measurements 
was  not  given. 
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According  to  Ott  and  associates,  discrepancies  in  measurements  may  be  caused,  in 
part,  by  the  different  ratios  between  cortical  and  trabecular  bone  at  the  different  sites 
m  easured  (37).  Ott  suggested  that  if  a  patient  had  a  disproportionate  loss  of  cortical  or 
trabecular  bone,  then  measurements  at  the  spine  would  not  correlate  with  those  of  the 
total  body  or  peripheral  sites. 

At  the  same  symposium,  BachteU  and  Colbert  presented  preliminary  findings  of  a 
longitudinal  study  that  used  RA  phalangeal  mineral  measurements  to  identify  patients 
with  a  rapid  loss  of  bone  mineral  (38).  The  investigators  recorded  bone  mineral  at  6- 
month  intervals  in  146  female  subjects,  mostly  in  their  60s,  for  1  1/2-3  years.  Comparing 
the  decline  of  phalangeal  mineral  density  in  the  146  subjects  with  the  average  annual 
decline  of  phalangeal  mineral  density  (1.2  percent)  in  a  normal  pxjpiilation  of  similar  age, 
the  investigators  determined  that  37  subjects  (25  percent)  of  the  test  population  had 
rapid  loss  of  bone  mineral  (38).  However,  these  measurements  have  uncertain  value  for 
predicting  future  rates  of  bone  loss  or  assessing  risk  for  fractures.  They  also  ignore  the 
fact  that  an  accelerated  bone  loss  has  been  reported  in  normal  women  following 
menopause. 

In  1984,  Bachtell  noted  that  other  investigators  had  observed  statistically 
significant  correlations  between  RA  measurements  of  the  phalanges  and  SPA 
measurements  of  the  radius  in  61  ambulatory  postmenopausal  osteoporotic  females  (39). 
Bachtell  also  compared  the  RA  phalangeal  bone  mineral  measurements  of  osteoporotic 
women  in  this  group  and  a  second  similar  group  (N=63)  with  the  the  RA  phalangeal  bone 
mineral  measurements  of  377  normal  females  (40).  An  osteoporosis  risk  threshold  was 
arbitrarily  chosen  to  be  one  standard  deviation  (16  percent)  below  the  mean  mineral 
volume  density  of  young  normal  adiilt  women  (20-50  years  of  age).  This  resulted  in  80  - 
90  percent  of  the  osteoporotic  females  having  BMD  levels  that  feU  below  this  value. 
However,  values  for  the  women  in  both  osteoporotic  groups  clustered  about  peer  norms 
with  no  significant  difference  between  the  normal  mean  and  the  subject  mean.    Bachtell 
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concluded  that  the  osteoporosis  risk  threshold  was  an  excellent  discriminator  of 
postmenopausal  women  who  have  a  high  risk  of  vertebral  compression  fractures.  This 
conclusion  was  reached  without  the  benefit  of  clinical  information  regarding  the  extent 
of  vertebral  compression  fractures  in  the  normal  control  group.  Moreover,  after  age  60 
almost  all  the  women  in  the  normal  control  population  had  values  below  the  osteoporosis 
risk  threshold  (40). 

According  to  Bachtell,  in  lieu  of  a  prospective  study  to  determine  how  well 
postmenopausal  women  who  wUl  eventually  experience  bone  fracture  can  be  separated 
from  those  who  wUl  not  exeperience  fracture,  one  determines  how  well  osteoporotic 
worn  en  can  be  screened  from  nonosteoporotic  women.  In  order  to  evaluate  the  screening 
efficacv  of  RA  measurements,  Bachtell  plotted  the  number  of  true-positive  results 
(osteoporotic  women  who  fall  below  the  screening  threshold)  from  groups  of  confirmed 
osteoDorotics  women  versus  the  number  of  false-positive  resiits  (nonosteoporotic  women 
who  fall  below  the  threshold)  from  the  reference  females  between  the  ages  of  20  and 
50.  Plots  of  true-positive  versus  false-positive  results  are  called  receiver  operating 
characteristic  (ROC)  cur\-es.  The  higher  the  percentage  of  true-positive  and  the  lower 
the  percentage  of  false- positive  results,  the  better  the  screening  system  (41). 

Choosing  a  phalangeal  mineral  density  threshold  of  100  units,  Bachtell  was  able  to 
obtain  percentages  of  women  with  true-positive  results  that  ranged  from  82-96.  Using 
the  mineral  density  values  of  the  reference  females  between  age  20  and  50,  he  was  able 
to  obtain  a  false-positive  percentage  of  11.5.  This  study  demonstrated  high  sensitivity 
and  high  specificity  of  RA  measurements  in  screening  females  with  vertebral  fracture 
from  midlife  (20-50  years)  normal  women.  However,  Bachtell  showed  in  an  earlier  report 
that  after  age  60  almost  all  women  in  the  normal  reference  population  were  below  the 
osteoporosis  risk  threshold.  This  indicated  that  if  data  from  a  nonosteoporotic  groi^ 
similar  in  age  to  the  osteoporotic  groups  were  plotted,  the  specificity  of  the  screening 
test  would  be  low  (40). 
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Monroe  used  RA  measurements  to  screen  355  postmenopausal  women  for  estrogen 
replacement  therapy  for  prevention  of  postmenopausal  osteoporosis  (42).  In  1986,  he 
reported  to  the  Ohio  Academy  of  Family  Physicians  that  a  threshold  of  one  standard 
deviation  below  the  mean  bone  density  value  of  normal  women,  20-50  years  old  identified 
14S  (41  percent)  of  the  women  "at  risk"  and  in  need  of  estrogen  management.  .Although 
this  risk  threshold  is  arbitrarily  designated  and  not  based  on  a  prospective  studv  of 
fracture  incidence,  most  of  the  145  women  were  recommended  for  estrogen  therapy, 
which  was  accepted  by  95  of  them  (42). 

In  1986,  Rosenthal  and  co-workers  reported  on  a  retrospective  study  that  compared 
the  ability  of  several  bone  measurement  techniques,  including  quantitative  computed 
tomography  (QCT)  and  RA,  to  discriminate  between  patients  with  and  without  fractures 
(43).  Selected  for  the  study  were  102  consecutive  patients  (74  females  and  28  males) 
clinically  suspected  of  having  abnormally  low  skeletal  mass;  74  of  the  102  patients  were 
age  51  or  older.  When  patients  were  divided  into  groups  with  and  without  lumbar 
vertebral  compression  fractures,  QCT  provided  the  best  separation  between  the  two 
groups,  (p  <  .001),  with  relatively  little  overlap.  Although  Rosenthal  found  the  mean 
values  for  R A  to  be  significantly  different  between  the  two  groups,  there  was 
considerable  overlap.  The  RA  measurements  of  phalangeal  trabecular  bone  were  only 
weakly  correlated  with  QCT  measurements  of  spinal  trabecular  bone.  The  R  A  measure- 
ments of  the  composite  mass  (cortical  and  trabecular)  of  the  phalanges  were 
approximately  equally  correlated  with  the  QCT  measurements  of  spinal  trabecular  bone 
(43). 

Rosenthal  found  that  RA  measurements  provided  the  best  correlation  with  long 
bone  fractures  (such  as  hip  and  radius);  however,  prediction  of  peripheral  fractures  was 
considered  unsatisfactory  by  aU  methods.  He  suggested  that  these  results  may  indicate 
that  trauma  is  more  important  in  the  causation  of  extremity  fractures  than  of  vertebral 
compressions,  a  feature  that  cannot  be  predicted  by  any  measurement  (43).   According  to 
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Rosenthal,  any  widely  useful  technique  for  measuring  bone  mineral  must  help  predict  the 
risk  of  fractures  in  the  general  public.  Therefore,  while  this  retrospective  study  showed 
that  QCT  measurements  of  the  spine  could  reasonably  discriminate  fracture  and  non- 
fracture  patients,  a  prospective  study  is  necessary  to  determine  if  those  same 
measurements  can  accurately  predict  fracture  incidence  (43). 

Most  recently,  Colbert  and  associates  reported  completing  a  brief  stixiy  of  RA- 
BMD  measurements  in  14  end-stage  renal  disease  (F..SRD)  patients  who  subsequently 
underwent  parathvTOidectomies  (44).  The  stix^v  was  performed  to  determine  the  efficacy 
of  R.-\-BM  D  measuremepts  of  the  phalanges  as  an  indication  for  surgical  intervention  and 
surgical  success.  This  was  to  be  determined  by  comparing  changes  in  R.A-BMD 
measurements  with  corresponding  serum  chemistries.  In  most  instances  of  surgical 
success,  as  iudged  bv  serum  chemistries,  there  was  a  corresponding  improvement  in 
BMD.  However,  Colbert  acknowledged  the  small  sample  size  and  the  need  for  more 
complete  serum  chemistry  data  and  for  longer  observation  periods  in  more  patients.  The 
study  failed  to  support  the  conclusion  of  the  authors  that  R  .A  monitoring  of  phalangeal 
BMD  is  of  help  in  deciding  when  to  perform  a  parathyroidectomy  on  an  ESR  D  patient.  It 
has  not  been  made  clear  by  t.he  investigators  how  RA  bone  mineral  measurements  would 
change  the  management  based  on  the  serum  chemistries  of  these  ESR  D  patients  (44). 

Occasionally  there  is  a  patient  with  severe  secondary  hyperparathyroidism  and 
evidence  of  hypercalcemia  in  whom  parathyroid  surgerv  may  be  required  to  redixre 
excessive  amounts  of  circulating  parathyroid  hormone  (PTH).  Close  monitoring  of  PTH, 
calcium,  and  phosphate  is  essential  in  the  management  of  these  patients.  Monitoring 
BMD  by  RA  may  also  be  of  help  in  judging  the  success  of  the  surgery  and  should  be 
studied  further. 
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DISCUSSION 

The  Beasurement  of  bone  mass  is  an  inportant  tool  in  the  stiriy  of  metabolic  bone 
diseases,  particiilarly  osteoporosis.  Current  interest  is  centered  on  the  recent  advances 
in  bone  mineral  measurenert  techniques  including  RA.  This  interest  in  RA  is  based  on 
the  belief  that  bone  mineral  neasurements  cf  the  phalanges  facilitates  the  diagnosis  and 
management  of  metabolic  bone  diseases,  such  as  renal  osteodystrophy  and  osteoporosis. 
Presently,  RA  has  utility  in  clinical  research  in  studying  the  natnal  history  of  primary 
osteoporosis  and  renal  osteodystrophy  in  large  populaticms  and  in  studies  evaluating 
preventive  and  therapeutic  regimens.  However,  while  RA  is  capable  of  measuring  bone 
mineral  and  has  advanced  oiar  knowledge  of  bone  disease  in  general,  its  role  in  the 
m  anage m  ent  of  the  individual  patient  is  uncertain. 

It  woidd  be  advantageous  to  be  able  to  {yospectively  identify  those  women  who  are 
at  risk  for  developing  osteoporotic  fractures,  in  order  to  direct  treatment  to  those  at 
greatest  risk.  As  a  screening  test  for  osteoporosis  in  peri  menopausal  women,  this 
application  of  RA  bone  mineral  measurements  is  st^gested  to  have  potential  utility. 
Once  establi^ed  as  a  screening  toed  it  could  be  used  in  the  strategy  for  treating  afflicted 
individuals  w  preventing  osteoporosis.  Although  the  technology  to  noninvasively  measia-e 
bone  mineral  with  RA  is  currently  available,  the  ability  of  such  measurements  to  identify 
those  individuals  who  will  subsequently  experience  bone  fracture  has  not  yet  been  shown. 

Presently,  there  has  been  no  prospective  study  demonstrating  that  the  noninvasive 
measurement  of  bone  mass  by  RA  can  identify  patients  who  will  suffer  fractures.  In 
their  1984  review  of  the  various  noninvasive  methods  for  bone  mineral  measurements, 
Wahner  and  colleagues  concluded  that  there  was  no  optimal  technique  available  for  mass 
screening  for  early  osteoporosis  (45).  The  American  College  of  Physicians'  Health  and 
Public  Policy  Committee  recently  renewed  various  radiologic  methods  for  measuring 
BMD,  including  R  A,  but  m  ade  no  reco m  m endation  about  the  use  of  these  tests  in  routine 
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screeriina  for  osteoporosis  (6).  In  order  to  predict  a  female  individuals'  fracture  ri-sk,  it 
would  be  necessarv  to  study  large  population  cohorts  of  women  from  various  age  groups 
and  relate  their  specific  bone  measurements  to  prospective  fracture  incidence  data 
collecte<d  over  a  sufficient  period  of  time.  Using  fracture  incidence  data,  the  risk  ratio 
would  provide  an  estimate  of  risk.  This  type  of  study  would  enable  investigators  to 
determine  whether  it  was  possible  to  predict  the  risk  of  fracture  from  the  initial  bone 
density  measurements.  A  patient's  bone  mass  raeasired  before  or  at  menopause  may 
indicate  whether  she  has  low  or  high  bone  mass  for  her  age.  It  will  not  necessarily 
indicate  whether  she  will  fall  into  the  high-risk  grotp  10-15  years  later,  when  most 
fractures  occur.  The  contribution  of  bone  mass  at  maturity  versus  subsequent  rates  of 
loss  is  still  largely  unknown.  ^loreover,  there  exists  a  controversy  regarding  the 
selection  of  a  screening  site.  WhUe  many  investigators  consider  BMD  measurements  of 
the  actual  fracture  site  (spine  and  Wp)  paramount,  others  argue  that  fracture  risk 
prediction  and  screening  can  he  accomplished  by  appendiciilar  BMD  measurements. 
Accordme  to  Riggs  and  Melton,  appendicular  measurements  woidd  be  of  little  value  for 
predicting  the  risk  of  fracture  in  the  spine  or  hip  (13). 

Initially,  investigators  used  RA  bone  mineral  measurements  in  attempts  to  find  a 
specific  level  of  bone  density  that  clearly  distinguished  patients  with  vertebral 
osteoporosis.  Those  studies,  including  the  work  of  BachteU  and  Colbert  and  more 
recently  Rosenthal  and  co-workers,  have  been  largely  unsuccessful  in  determining  such  a 
level  (34,43).  When  patients  were  divided  into  groups  with  and  without  lumbar  vertebral 
compression  fractures,  Rosenthal  found  that  the  mean  values  for  RA  differed 
significantly  between  the  two  groups,  but  there  was  considerable  overlap  (43).  Other 
investigtors,  such  as  Riggs  and  colleagues,  who  also  were  unable  to  clearly  distinguish 
patients  with  vertebral  osteoporosis,  consistently  found  less  trabecular  bone,  on  average, 
in  women  with  vertebral  fractures  (46).  From  their  studv  of  risk  factors  for  inniry  after 
a  fall.   Melton  and  Riggs  concluded  that  a  reduction  in  spinal  bone  miss  is  the  primary 
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determinant  of  who  will  suffer  vertebral  fractures  (47).  According  to  Cum  mings  and 
associates,  measurement  of  vertebral  BMD  may  be  a  useful  way  of  identifying  women  at 
greatest  risk  for  vertebral  fractures  (48). 

With  regard  to  peripheral  fractures  (hip  and  radius),  Rosejithal  considered 
separation  of  patients  with  peripheral  fractures  unsatisfactory  by  an  methods  of 
measuring  bone  mineral,  including  RA.  He  suggested  that  trauma  nay  be  more 
important  in  causation  of  extremity  fractures  than  of  vertebral  compressions,  a  feature 
that  can  not  be  predicted  by  any  measurement  (43).  The  failure  of  other  bone  density 
measurement  techniques  to  clearly  distinguish  fracture  patients  from  age-matched 
controls  has  prompted  other  investigators  to  concur  that  in  ad'dition  to  low  bone  mass, 
which  is  nearly  universal  among  the  very  elderly,  other  fartors  are  important  in 
predicting  who  wiU  experience  a  hip,  or  CoUes'  fracture. 

Other  studies  of  RA  investigated  the  correlation  between  bone  density 
measurements  of  the  phalanges  and  TBCa  measured  by  total  body  neutron  activation 
analysis  (32,37).  The  studies  by  Zanii  and  coworkers  and  Ott  and  colleagues  indicated 
that  a  correlation  between  measurements  at  two  sites  (phalanges  and  total  body)  does  not 
necessarily  mean  that  one  measurement  nay  accurately  predict  the  other  (32,37).  Even 
significantly  correlated  measurements  with  a  large  standard  error  (scatter)  preaudes  a 
reliable  prediction  of  bone  mineral  at  one  site  based  on  measurements  at  another  site  in 
a  particular  individuaL 

In  two  studies,  RA  measurements  of  phanageal  BMD  were,  at  best,  only  moderately 
correlated  with  spinal  BMD  measurements  (37,43).  According  to  Qxx  and  associates,  if  a 
patient  has  a  disproportionate  loss  of  cortical  or  trabecular  bcme,  measurements  at  the 
spine  would  not  correlate  with  those  of  the  total  body  or  peripha-al  sites. 

In  1984,  when  BachteU  compared  the  RA  phalangeal  bone  mineral  measurements  of 
two  groups  of  osteoporotic  women  with  a  large  group  of  normal  females,  he  found  that 
the    measurements   in  both  osteoporotic   groups  clustered   about  peer  norms   with  no 
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significant  difference  between  the  normal  mean  and  the  subject  mean  (40).  However,  by 
arbitrarily  choosing  a  phalangeal  mineral  density  of  100  units  and  comparing  the  BMD 
values  of  these  osteoporotic  postmenopausal  women  with  the  BMD  values  of  normal 
females  20-50  years  of  age,  he  was  able  to  distingiiish  patients  with  osteoporosis.  After 
age  60  almost  all  the  women  in  the  normal  control  population  were  below  the 
osteoporosis  risk  threshold  (40). 

If  phalangeal  bone  mass  in  the  elderly  does  not  differ  in  patients  with  and  without 
fractures,  these  measurements  would  be  of  Uttle  or  no  value  in  predicting  which  elderly 
patients  are  likely  to  incur  a  fractitre.  MeasLirements  of  phalangeal  bone  mass  may  not 
be  a  reliable  wav  to  identify  those  at  greatest  risk  for  fracture.  According  to  Bachtell, 
almost  all  the  women  60  years  and  older  in  the  normal  reference  population  are  at  risk 
because  their  BMD  values  are  below  the  phalangeal  mineral  density  threshold  of  100  units 
(40).  That  being  the  case,  treatment  methods  could  be  undertaken  without  the  use  of 
individual  R.\  bone  mineral  measurements.  It  is  not  certain  what  value  RA 
measurements  of  phalangeail  bone  will  have  in  identifying  women  at  greatest  risk  for 
fracture.  This  application  of  the  R  A  m  ethod  needs  further  clinical  investigation  before 
it  is  advocated  for  widespread  use  or  before  it  is  employed  as  a  basis  for  recom  mending 
specific  types  of  preventive  therapy. 

Another  clinical  application  proposed  for  the  R  A  technique  has  been  the  use  of  R  A 
measurements  to  monitor  the  rates  of  bone  loss  and  the  effectiveness  of  treatment.  This 
could  apply  to  the  treatment  of  individuals  with  established  osteoporosis  and  also  to 
those  receiving  preventive  regimens.  Because  rates  of  bone  loss  are  relatively  small 
compared  with  the  reproducibility  of  the  measurement,  current  methods  for  measuring 
bone  mass,  including  RA,  may  not  be  sufficiently  precise  for  clinical  decisions  in  an 
individual  (49,50).  As  stated  earlier  RA  is  reported  to  have  a  precision  of  2-4  percent, 
and  the  average  rate  of  appendicular  bone  loss  in  women  Ls  1  percent  per  vear  in  the 
decade  after,  and  less  before,  natural  menopause.    According  to  Cum  mings  and  Black,  for 
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women,  a  measurement  of  the  rate  of  bone  loSs  based  on  two  measurements  of  bone  mass 
over  a  period  of  time  leaves  considerable  uncertainty  about  the  rate  of  loss.  A  bone  loss 
of  3  percent  measured  by  a  technique  with  a  2-percent  reproducibility  (RA)  leaves  a 
consideraWe  uncertainty  about  the  actual  rate  of  loss  (the  90  percent  confidence  interval 
for  that  change  in  bone  mass  varies  from  a  1.7  percent  gain  to  a  7.7  percent  loss)  (49). 
Unless  multiple  measurements  are  made,  a  woman  must  lose  a  substantial  amount  of 
bone  during  the  time  between  measurements  before  a  fiiysician  can  conclude  that  she  is 
losing  bone  more  rapidly  than  normal  (49).  However,  even  these  additional 
measurements  have  uncertain  value  for  predicting  future  rates  of  bone  loss  or  assessing 
risk  for  fractures  and  would  substantially  increase  the  expense  of  management.  Riggs 
and  Melton  believe  that  measurements  every  6  months  over  2-3  years  may  be  required  to 
estimate  individual  rates  of  bone  loss  (13).  According  to  Ott,  until  such  time  as  more 
sophisticated  methods  of  improving  the  reproducibility  are  developed,  techniques  for 
measuring  bone  mineral,  such  as  R  A  will  be  valuable  in  studving  large  groups  of  patients, 
but  win  not  be  helpful  in  individuals  (50). 

Still  uncertain,  however,  is  the  suitability  of  the  phalangeal  bone  site  as  the 
appropriate  location  to  determine  rates  of  bone  loss  or  the  effectiveness  of  treatment. 
Even  if  the  R  A  technique  is  shown  to  be  adequate  for  determining  rates  of  bone  loss  or 
gain  by  sequential  measurements,  there  would  be  uncertainty  as  to  whether  the  results 
would  reliably  reflect  bone  loss  or  gain  in  the  spine  or  hip.  Moreover,  according  to 
Lindsay  and  mentioned  at  the  recent  NIH  Workshop  on  Osteoporosis,  there  is  no  current 
evidence  that  serial  bone  mass  measurments  need  to  be  performed  in  patients  receiving 
adequate  estrogen  therapy,  since  studies  indicate  that  more  than  90  percent  of  these 
patients  will  be  protected  against  bone  loss  (51). 

Some  investigators  have  reported  using  RA  measurements  of  phalangeal  BMD  to 
assess  the  e.xtent  and  the  therapy  of  renal  osteodystrophy  (31,33).  Colbert  and  associates 
have   investigated   the    efficacy  of   RA-BMD    measurements   of  the   phalanges   as   an 
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indication  for  parathvroid  surgical  intervention  and  success  (44).  Because  biochemical 
alterations  may  appear  early  in  the  course  of  renal  insufficiency,  the  prevention  and 
management  of  renal  osteodystrophy  includes  the  control  and  mcmitoring  of  serum 
calcium  and  phosphate  concentrations  (15). 

Secondary  hvperparathvToiiism  with  renal  osteodystrophy  is  a  frequent  if  not 
universal  complication  of  chronic  hemodialysis  (52).  Phosphate  retention,  developing 
early  in  renal  compromise,  contributes  to  most  of  the  components  of  renal 
osteod>-strophy  (17).  The  initial  stimidus  of  secondary  hyperparathyroidism  is  believed  to 
be  a  chronic  reduction  of  ionized  calcium  in  the  extracellular  fluid  due  to  renal  retention 
of  phosphate  (53).  Because  calcium  deposition  in  bone  is  critically  dependent  upon  the 
availability  of  phosphate,  retention  of  phosphate  in  plasma  facilitates  calcium  entry  into 
bone  and  contributes  to  the  hypocalcemia  observed  in  chronic  renal  failure. 

.Secondary  hv'peroarathvToidism  is  a  state  of  compensatory  hypersecretion  of  PTH 
and  may  occur  where  there  is  a  tendency  toward  hypocalcemia.  Excessive  levels  of  PTH 
accounts  for  many  of  the  bone  changes  of  renal  osteodystrophy,  including  osteitis  fibrosa 
and  osteosclerosis  (54).  Importantly,  one  of  the  early  changes  in  patients  with  renal 
insufficiency  is  the  presence  of  elevated  levels  of  circulating  i-PTH.  Knowledge  of  the 
presence  of  these  and  other  biochemical  alterations  should  help  the  clinician  to  introduce 
treatment  early  in  cases  of  renal  failure  and  aid  in  the  prevention  of  severe 
complications  in  bone  and  mineral  metabolism  (15).  According  to  Clark,  maintaining 
relatively  normal  serum  concentrations  of  calcium  and  phosphorus  during  hemodialysis 
has  dramatically  decreased  incidence  of  bone  disease  (52).  Drach  recom  mends  obtaining 
a  fasting  serum  calcium  level  with  a  simultaneous  measurement  of  serum  PTH  (55). 

.A.  review  of  the  literature  indicates  that  the  information  regarding  the  levels  of 
calcium,  phosphate,  i-PTH,  and  other  chemical  entities  obtained  from  clinical  chemistry 
testing,  is  sufficient  for  the  m  anage  m  ent  of  renal  osteodystrophy.   The  need  or 
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appropriateness  for  RA-BMD  measurements  of  the  phalanges  in  the  management  of  renal 
osteodystrophy  has  not  been  established  in  the  studies  presented. 

Advice  and  comments  concerning  the  safety  and  clinical  effectiveness  of  RA  has 
been  sought  from  groups  and  organii.ations  within  and  outside  of  the  Federal 
government.  An  announcement  of  this  assessment  appeared  in  the  Federal  Register 
notice  of  October  26,  1984  (56).  On  June  20,  1985,  in  testimony  before  the 
Subcom  mittee  on  Aging  of  the  Com  mittee  on  Labor  and  Human  Resources,  United  States 
Senate,  representatives  of  NIH,  through  the  National  Institute  of  Arthritis,  Diabetes,  and 
Digestive  and  Kidney  Diseases  (NIADDK),  stated  that  it  was  a  research  imperative  to 
develop  better  methods  for  measuring  bone  density  (57).  In  addition  to  diagnosis,  these 
methods  should  enable  early  identification  of  bones  most  vxilnerable  to  fracture  and 
provide  a  measure  by  which  to  evaluate  the  effectiveness  of  new  therapies.  According  to 
NIADDK,  while  several  noninvasive  methods  for  measuring  bone  density  have  been 
developed,  at  present  no  existing  techniques  can  adequately  discriminate,  early  in  the 
disease  process,  between  normal  and  osteoporotic  individuals  (57).  The  NIADDK 
recom  mended  long-term  clinical  trials  of  various  specific  patient  populations,  in  numbers 
large  enough  to  provide  valid  and  reliable  estimates  of  risk,  and  to  determine  the  optimcd 
regimens  to  prevent  bone  loss  and  fracture. 

At  that  same  hearing  on  osteoporosis,  the  National  Institute  on  Aging  (NIA)  stated 
that  there  is  a  need  for  better  ways  of  identifying  persons  at  high  risk  for  fracture,  since 
those  individuals  could  be  expected  to  benefit  most  from  treatment  (12).  Because  it  is 
still  unclear  which  persons  would  benefit  from  which  treatment,  and  at  what  dosages  and 
schedules,  additional  research  and  clinical  trials  are  needed  to  develop  the  current  state 
of  knowledge  regarding  prevention  and  treatment  of  osteoporosis  for  specific  individuals 
or  groups.  The  American  College  of  Obstetricians  and  Gynecologists,  in  their  statement 
before  the  Subcom  mittee  on  Aging,  indicated  that  presently  there  are  no  tests  to  identify 
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which  women  are  at  risk  for  developing  osteoporosis  (11).     The  College  recommended, 
however,  that  the  ph>-sidan  determine  bone  loss  by  absorptiometry  in  their  diagnosis  of 

osteoporosis. 

The  NIH  Consensus  Development  Conference  on  Osteoporosis  was  held  on  .^pril  2-4, 
1984  (10),  approximately  14  months  prior  to  the  Senate  Hearing  on  Osteoporosis.  .At  that 
conference,  data  were  presented  that  showed  that  none  of  the  noninvasive  techniques  for 
measuring  bone  mass  were  able  to  significantly  dLscriminate  between  norm.al  and 
osteoporotic  individuals.  None  of  the  techniques  for  cinrentlv  quantitating  bone  mass 
can  definitely  predict  the  individiiil  at  significant  risk  for  fracture.  The  Coasensus  Panel 
concluded  that  osteoporosis  was  a  major  pubUc  health  problem  requiring  additional 
research  on  the  biology  of  human  bone,  defining  individuals  at  nsk,  and  developing  safe, 
effective,  low-cost  strategies  for  fracture  prevention  (10).  The  panel  recommended 
studies  to  develop  accurate,  safe,  inexpensive  methods  for  determining  the  level  of  risk 
for  osteoporosis  in  an  individual,  to  establish  early  dia,enosis,  and  to  assess  the  clinical 
causes  of  the  disease  (10). 

In  February  of  1987,  as  a  foUowup  to  the  Consensus  Development  Conference,  NIH 
sponsored  a  scientific  workshop  on  research  directions  in  osteoporosis  (581  Quantitative 
computed  tomography,  SP.A.  and  DPA  were  discussed  and  listed  as  methods  that  offered 
a  dramatic  improvement  over  previously  available  methods  of  determining  BMD.  The 
group  reported  that  measurements  of  bone  mass  or  diange  in  bone  mass  in  peripheral 
sites  do  not  accurately  reflect  bone  mass  or  change  at  axiai  sites  (spine  or  hin),  which  are 
areas  of  greater  interest.  Consequently,  measurements  at  anv  one  site  do  not  aUow 
prediction  of  mass  or  change  in  mass  at  another  site  in  an  individual  (58). 

According  to  the  Food  and  Drug  Administration  (FDA),  the  laboratory  presently 
using  the  RA  technique  to  read  radiographs  is  providing  a  serv^ce,  and,  as  such,  is  not 
actively  regulated  by  the  FDA. 
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In  June  1984,  through  its  Clinical  Efficacy  Assessment  Project,  The  American 
College  of  Physicians  published  a  poUcv  statement  on  radiologic  methods  to  evaluate 
BMC  (6).  The  College  concluded  that  all  methods  of  BMC  measurements  result  in 
significant  overlap  between  diseased  and  normal  popuLatioas.  They  stated  that  the 
ultimate  benefit  of  early  diagnosis  of  metabolic  bone  disease  will  depend  on  the  clear 
establishment  of  safe  and  effective  treatment.  The  College  believes  that  measurements 
of  B  M  C  have  greater  utility  in  foEowing  the  course  of  disease  process  or  assessing  the 
effect  of  therapy  than  in  establishing  a  diagnosis.  According  to  the  College,  none  of  the 
available  techniques,  including  RA,  accurately  predict  the  tendency  to  fracture  (6). 

The  Orthopedic  Research  Society  strongly  supports  continued  research  in  the 
development  of  noninvasive  techniques  for  understanding  metabolic  bone  disease.  The 
Society  suggested  that  research  examine  the  precision,  accuracy,  sensitivitiv,  cost, 
availability,  and  relevance  to  underlying  metabolic  disease  of  each  of  the  techniques 
currently  under  study.  The  society  also  suggested  holding  a  workshop  directed  at  the 
understanding  of  the  surveillance  of  bone  disease. 

It  is  the  opinion  of  the  Society  of  Nuclear  Medicine  that  bone  mineral  density 
studies  should  become  part  of  the  workup  of  patients  with  osteoporosis  and  that  DPA  is 
the  technique  of  choice  at  this  time.  According  to  the  Society,  other  methods  performed 
on  appendicular  bone  are  of  little  value  in  patients  with  osteoporosis.  However,  they 
may  have  some  application  in  patients  with  renal  bone  disease. 

A  response  from  the  American  College  of  Nuclear  Physicians  stated  that 
osteoporosis  can  be  detected  at  its  earliest  stages  by  DPA  measurements  of  the  vertebral 
spine.  According  to  the  College,  in  order  postpone  or  prevent  the  problems  of  insidious 
progressive  osteoporosis,  early  detection  and  screening  by  bone  mineral  anal)-sis  of  the 
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luTibar  spine  bv  DP  A  is  critical.  The  College  finds  DP  A  of  the  spine  far  superior  to 
appendicular  measurements  in  detecting  most  cases  of  early  osteoporosis.  They  suggest, 
however,  that  in  older  patients  with  significant  degenerative  spine  disease,  appendicular 
measurements  may  be  helpful  in  management  on  an  individual  basis. 

SU.MMARY 

Radiographic  a^sortiometry  is  a  noninvasive  radiologic  technique  involving  a 
computer-assisted  densitometric  measurement  of  the  x-ray  image  of  bone.  Mineral 
density  anal>"ses  are  based  on  phalangeal  scans  of  pairs  of  lightly  exposed  radiographs 
with  an  aluminum  allov  reference  wedge  indixled  in  the  image  field.  After  a  computer- 
controlled  optical  densitometer  scans  the  x-ray  image  with  a  light  beam,  the  system  is 
designed  to  compare  the  findings  with  normal  values  of  phalangeal  bone  size  and  BMD 
determined  from  age-  and  sex-matched  controls.  In  RA,  bone  mineral  mass  is 
determined  and  expressed  as  B M 0  (mineral  concentration)  by  accounting  for  bone  size 
(bone  image  area).  Using  currentlv  available  equipment,  the  technique  can  achieve  a 
precision  of  2-4  percent  with  a  radiation  dose  of  10-10(1  mrad. 

The  measurement  of  bone  mass  is  an  important  tool  in  the  stutiy  of  metabolic  bone 
diseases,  sixrh  as  osteoporosis  and  renal  osteodv'strophy.  While  RA  is  capable  of 
measuring  BMD  and  has  advanced  our  knowledge  of  bone  disease  in  general,  its  impact  on 
the  management  of  the  individual  patient  is  equivocaL  Although  the  technology  to 
measure  bone  mass  noninvasivelv  with  RA  Ls  currentlv  available,  the  ability  of  such 
measurements  at  the  phalanges  to  predict  individuals  at  risk  for  subsequently  developing 
fractures  of  the  spine  and  hip  (screening)  has  not  vet  been  shown. 

Studies  with  RA  that  attempted  to  find  a  specific  level  of  bone  density  that 
distinguished  patients  with  vertebral  osteoporosis  have  been  largely  unsuccessfuL  Other 
studies    with    R.A    measurements   have   reported   statistically  significant  correlations 
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between  bone  density  of  the  phalanges  and  that  of  total  body  calcium.  However,  a  large 
scatter  in  the  data  precludes  a  reliable  prediction  of  bone  mineral  from  one  site  based  on 
measurements  at  another  site  in  an  individuaL 

Other  clinical  applications  proposed  for  the  RA  technique  are  to  monitor  rates  of 
bone  loss  and  to  determine  the  effectiveness  of  treatment.  A  high  degree  of  precision  in 
the  bone  mass  measurement  is  necessary  for  repeated  measurements  of  small  degrees  of 
change,  and  such  precision  is  difficult  to  attain.  Presently,  the  suitability  of  the 
phalangeal  site  for  monitoring  changes  in  bone  loss  is  questionable. 

Investigators  have  not  established  the  need  or  appropriateness  of  R  A  measurements 
in  the  management  of  renal  osteodystrophy  for  ESRD  patients.  Radiographic 
absorptiometry  needs  to  undergo  further  clinical  investigation  before  it  can  be 
recora  mended  for  general  clinical  use. 

With  regard  to  its  regulatory  status,  the  Food  and  Drug  Administration  stated  that 
the  laboratory  presently  using  the  RA  technique  to  read  radiographs  is  pronding  a 
service,  and  as  stxh  is  not  actively  regulated  by  the  FDA. 


Prepared  by:   Martin  Erlichman,  M.S. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  167 
[OPP-70000A;  FRL-3363-91 

Registration  of  Pesticide  and  Active 
Ingredient-Producting  Establishments. 
Submission  of  Pesticide  Reports 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  requires  that 
producers  of  pesticide  active  ingredients 
register  their  establishments  and  submit 
reports  to  EPA.  The  Agency  is  taking 
this  action  m  response  to  a 
Congressional  amendment  to  section  7 
of  the  Federal  Insecticide.  Fungicide. 
and  Rodenticide  Act  (FIFRA}.  which 
already  imposes  registration  and 
reporting  requirements  upon  producers 
of  pesticide  products.  The  Agency  is 
providing  a  period  of  6  months  for 
compliance  by  producers  of  active 
ingredients  after  the  effective  date  of 
this  rule. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  upon  publication  in  the  Federal 
Register  of  a  notice  after  60  days  of 
concurrent  session  of  Congress. 
FO«  FURTHER  INFORMATION  CONTACT: 

Phyllis  Flaherty.  Office  of  Compliance 
Monitoring  [EN-342).  Environmental 
Protection  Agency,  Room  E710.  401  M 
Street  SW  ,  Washington.  DC  20460  (202- 
382-78^0 1 

SUPPt^MENTARY  INFORMATION:  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  1.08 
hours  per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Chief. 
Information  Policy  Branch.  PM-223.  US. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washington.  DC  20460;  and 
to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503. 

1.  Background 

FIFRA  section  7  requires  producers  of 
pesticides  and  devices  to  register  their 
producing  establishments  and  file 
annual  reports  of  pesticide  production. 
In  1978.  FIFRA  section  7  was  amended 
to  add  a  requirement  that  producers  of 
the  active  ingredients,  incorporated  into 


pesticides,  also  register  their 
establishments  and  file  annual 
production  reports.  This  final  rule 
expands  the  establishment  registration 
and  reporting  requirement  found  In  the 
current  regulation  to  include  active 
ingredient  producers.  Requirements  for 
establishment  registration  and 
production  reports  are  codified  in  40 
CFR  Part  167 

U.  Proposed  Regulation 

EPA  issued  a  proposed  rule  which 
was  published  in  the  Federal  Register  of 
March  25,  1987  (52  FR  9504).  to 
implement  the  1978  amendment  to 
section  7  of  FIFRA.  The  final  rule 
responds  to  comments  on  that  proposal. 

The  treatment  of  multiple-use  active 
ingredient  chemicals  (i.e.,  chemicals 
which  have  both  pesticidal  and  non- 
pesticidal  uses)  was  the  primary  issue 
facing  EPA  in  implementing  the 
congressional  change  of  requiring 
registration  of  establishments  producing 
active  ingredients. 

In  some  instances,  the  primary  uses  of 
such  multiple-use  chemicals  are  non- 
pesticidal  (such  as  with  xylene,  arsenic, 
and  copper  sulfate).  TTiis  situation  raises 
a  number  of  problems  in  implementing 
the  congressional  change.  First,  a 
producer  might  not  be  aware  that  his 
multiple-use  chemical  is  being  used  as  a 
pesticide.  U  he  does  know,  he  may  not 
know  exactly  what  volume  of  his 
chemical  production  is  used  as  a 
pesticide  active  ingredient,  as  opposed 
to  a  non-pesticidal  use. 

In  1380.  the  Agency  intended  to 
address  these  problems  by  proposing 
the  following  requirements: 

1.  Each  active  ingredient  producer 
must  register  his  establishment  and 
report  the  entire  production  of  any 
chemical  which  has  pesticidal  use. 

2.  Each  pesticide  producer  must  notify 
the  suppliers  of  any  active  ingredient 
used  in  his  product  if  the  ingredient  is 
not  already  registered  as  a  pesticide  by 
the  supplier. 

3.  Both  pesticide  producers  and  active 
ingredient  producers  must  keep  records 
of  the  notices  described  in  item  2  above. 

However,  because  of  extensive 
comments  from  producers  of  large 
quantities  of  multiple-use  chemicals,  the 
Agency  published  a  reproposal.  This 
reproposal  clarified  the  establishment 
registration  requirement  by  requiring  a 
producer  to  report  only  that  production 
of  an  active  ingredient  for  which  the 
producer  had  actual  or  constructive 
knowledge  that  these  active  ingredients 
were  used  in  the  production  of  pesticide 
products.  The  reproposal  also  deleted 
the  estabhshment  registration 
requirement  for  custom  blenders  as  well 
as  several  minor  changes  clarifying  the 


requirements  for  pesticide-producing 
establishments. 

in.  Discussion 

In  response  to  comments  received 
during  the  comment  period  for  EPA's 
proposal  of  March  25. 1987  (52  FR  9504). 
EPA  is  promulgating  the  rule  with  only 
minor  modifications. 

J.  Minor  Changes  to  the  Ru/e 

(a)  The  phrase  "market  produced  for 
(domestic  foreign,  etc)"  had  been 
inadvertently  deleted  from  the  definition 
of  "type  of  pesticide"  at  S  167.3(  j).  This 
error  was  corrected. 

(b)  One  comment  suggested  that 
companies  which  own  establishments  in 
EPA  Regions  that  are  different  from  the 
EPA  Region  containing  the  company 
headquarters  only  have  the  company 
headquarters  submit  establishment 
registration  apphcations  to  its  respective 
EPA  Regional  office.  This  comment  was 
incorporated. 

(c|  Another  comment  requested  that 
companies  which  change  ownership  or 
address  be  allowed  to  report  such 
change  on  letterhead  stationer>-  as  well 
as  the  form  required  by  §  167.20(e).  This 
comment  was  incorporated. 

(d)  A  suggestion  was  made  to  include 
a  statement  clarifying  the  fact  that  while 
the  Agency  will  have  reporting  forms 
available  and  the  Agency  does  supply 
them  to  companies  each  year  as  a 
courtesy,  the  ultimate  responsibility  to 
obtain,  complete,  and  submit  the  forms 
provided  by  the  Agency  is  the 
company's.  This  comment  was 
incorporated. 

(e)  Finally,  it  was  suggested  that  the 
date  of  submission  of  the  Annual  Report 
required  by  S  167.85(c)  be  changed  from 
February  28.  as  was  suggested  in 
comments  responding  to  the  first 
proposal,  to  March  1.  The  date  was 
changed. 

2.  Who  Must  Rtfgister 

Any  producer  who  has  actual  or 
constructive  knowledge  that  a  substance 
he  produces  is  used  or  intended  for  use 
as  an  active  ingredient  in  the 
manufacture  of  a  pesticide,  will  be 
required  to  register  his  establlshment{s). 
Also,  all  establishments  which  produce 
any  pesticide,  device,  or  active 
ingredient  subject  to  this  provision  must 
be  registered.  This  includes 
biotechnology  pesticide  products. 

3.  What  Quantities  of  Active  Ingredient 
Must  Be  Reported 

A  producer  is  subject  to  FIFRA 
requirements  if  he  intends  that  the 
substance  produced  be  used  as  a 
pesticide  or  in  the  formulation  of  a 
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pesticide  product.  However,  at  the  level 
of  active  ingredient  production,  a 
producer  may  not  intend  his  substance 
to  he  used  in  a  pesticide,  but  he  may 
produce  it  with  knowledge  that  it  has 
pesticidal  uses.  The  Agency,  therefore, 
considers  substances  affected  by  this 
rule  to  be  those  produced,  sold  or 
distributed  with  the  knowledge,  actual 
or  constructive,  that  they  are  used  or 
intended  for  use  as  an  active  ingredient 
in  the  production  of  a  pesticide. 

The  rule  requires  active  ingredient 
producers  to  repori  only  the  amount  of 
substance  as  to  which  the  producer  has 
actual  or  constructive  knowledge  of  its 
use  or  intended  use  as  an  active 
ingredient  in  the  manufacture  of  a 
pesticide. 

The  Agency  will  use  an  objective 
standard  in  determining  whether  a 
producer  knows  his  substance  is  being 
used  as  an  active  ingredient  for 
pesticides,  and  which  amount  of  the 
substance  is  being  used  for  those 
purposes.  A  producer  will  be  considered 
to  know  that  his  substance  is  used  for 
pesticidal  purposes  if  a  reasonable 
person  in  the  position  of  an  active 
ingredient  producer  would  be 
considered  to  know  of  that  use. 
Benchmarks  of  knowledge  will  include 
promotional  claims. and  advertising. 
common  knowledge  of  the  general 
bu.siness  of  the  formulator.  and  the 
length  of  the  chain  of  production  and 
distribution,  that  is,  the  commercial 
distance  from  the  substance  producer  to 
the  ultimate  pesticide  producer. 

4.  Hnw  to  Report 

The  reports  required  by  S  167.85(c) 
must  bo  made  by  submitting  to  the 
Agency  a  form  entitled  "Pesticides 
Report."  EPA  Form  3540-16.  The  term 
"pesticide."  as  used  in  the  form  and  in 
the  instructions  to  the  form,  shall  be 
read  also  to  include  pesticide  products, 
de\ices.  and  active  ingredients. 

5.  How  to  Register 

Any  person  who  wishes  to  register  an 
establishment  must  complete  and 
submit  to  the  Agency  a  form  entitled 
"Application  for  Registration  of 
Pesticide-Producing  Establishments." 
EPA  Form  3540-8.  Any  establishment 
which  has  not  previously  been  required 
to  register  and  is  not  currently  registered 
as  a  producing  establishment  must 
apply  for  establishment  registration  by 
submitting  an  apphcation  within  180 
days  after  the  effective  dale  of  this 
regulation. 

fl.  Other  Changes  to  the  Rule 

The  language  of  Part  167  was 
rewritten  tn  the  proposed  amendment  to 
clarify  (he  regulations.  Proposed 


changes  in  the  language  of  the  rule  were 
made  to  reflect  more  accurately  the 
existing  practices  of  the  Agency. 
However,  except  for  those  changes 
explained  above  which  were  made  to 
include  the  active  ingredient  producers 
in  the  regulatory  scheme,  these  changes 
do  not  reflect  an  substantive  change  in 
the  requirements  to  register 
estabishments  and/or  report  production 
with  the  exception  of  deleting  the 
registration  and  reporting  requirement 
for  custom  blenders. 

This  rule  no  longer  requires  custom 
blenders  to  register  their  establishments 
and  report  production.  Custom  blenders 
provide  the  service  of  mixing  pesticides 
to  a  customer's  specifications.  The 
custom  blend  can  be  a  peslicide(s)/ 
fertilizer(s)  mixture,  a  mixture  of  end- 
use  Formulations  derived  from  registered 
pesticides,  or  a  mixture  of  animal  feed 
and  feed-through  pesticide(s).  Under  the 
Agency's  May  10. 1962  HFRA 
Compliance  Program  Policy  No.  3.4 
entitled  "Custom  Blenders."  the  Agency 
determined  that  the  registration  of 
custom  blend  pesticides  would  not  be 
necessary-  to  fulfill  the  intent  of  FIFRA. 
Moreover,  the  May  10. 1982  FIFRA 
Compliance  Policy  No.  7.1,  entitled 
"Custom  Blenders."  states  that  custom 
blenders  are  not  required  to  report 
establishment  production.  Registration 
of  custom  blending  establishments  was 
required  to  allow  the  Agency  to 
schedule  inspections  and  trace 
pesticides  which  are  contaminated  or 
adulterated.  The  Agency  no  longer  uses 
the  registration  of  custom  blending 
establishments  as  the  targetting  method 
for  conducting  inspections  for 
contamination  or  adulteration  of  a 
pesticide,  As  a  result  of  deleting  the 
registration  requirement  for  custom 
blenders  the  paperwork  burden  for  such 
establishments  will  be  reduced. 
Furthermore,  since  registrants  keep  or 
are  required  to  keep  records  regarding 
sales,  the  Agency  believes  it  can 
effectively  locate  such  products  without 
custom  blending  establishments  being 
registered. 

The  Agency  believes  that  the 
authority  under  section  8  of  ?'IFRA  will 
allow  the  Agency  to  detect  and  track  the 
sale  and  distribution  of  products  that 
are  contaminated  or  adulterated. 
Custom  blenders  remains  subject  to  the 
provisions  of  FIFRA  section  8  as  well  as 
all  the  requirements  relating  to  the 
proper  use  of  pesticides  including 
transport,  storage  and  disposal.  The 
Agency  believes  the  public  will  be 
adequately  protected  without  the 
registration  and  reporting  requirements 
by  custom  blenders.  Therefore,  the 
Agency  exempts  producers  of  custom- 
blended  pesticides  from  the  requirement 


of  establishment  registration  and 
reporting  of  production  under  the 
authority  of  FIFRA  section  25(b). 

This  exemption  also  applies  to  custom 
blenders  of  animal  feed-through 
pesticides,  especially  those  who  blend 
feed-through  larvicide  products. 
Establishments  which  custom  blend 
feed-through  pesticides,  and  no  other 
pesticides,  are  not  currently  registered 
as  pesticide-producing  eslsblishments. 
This  is  due  to  an  interim  decision  made 
by  the  Agency,  that  the  final 
determination  as  to  whether  or  not  these 
establishments  would  be  required  to 
register  would  be  made  when  the 
Agency  issued  amended  section  7 
regulations.  The  interim  decision  was 
based  on  the  issue  of  dual  jurisdiction 
between  the  Agency  under  FIFRA 
section  7  and  the  Food  and  Drug 
Administration  under  the  Current  Good 
Manufacturing  Practice  regulation  (21 
CFR  Part  225). 

Elimination  of  the  establishment 
registration  and  reporting  requirements 
for  custom  blenders  of  animal  feed- 
through  pesticides  affects  approximately 
10.000  estabhshments.  most  of  which  are 
not  currently  registered  with  the 
Agency. 

The  change  in  date  effecting  the 
submittal  of  annual  reports  will  provide 
adequate  time  for  the  forms  to  be  sent  to 
and  received  by  the  Agency.  Section 
167.85(d)  reflects  this  revision. 

This  rule  also  permits  producers  to 
report  changes  in  ovmerehip  or  address 
of  an  estabhshment  on  the  same  form  as 
the  registration  of  establishments  form 
(EPA  Form  3540-8)  or  on  company 
letterhead  stationary.  This  is  crnsistenl 
with  current  Agency  practice. 

The  elimination  of  establishment 
registrations  for  custom  blenders  caused 
some  c  )ncem  for  States  as  expressed  by 
some  State  Pesticide  Lead  Agency 
Officials  and  some  Regions.  The  States 
expressed  concern  that  the  removal  of 
this  information  from  the  data  base 
supplied  by  the  Regions  could  impair 
their  inspection  targetting.  The  Regions 
were  concerned  that  some  "custom 
blenders"  are  actually  producing 
pesticides  and  as  such  should  be 
reporting  production  under  section  7 
The  Agency  understands  this  concern 
and  has  agreed  to: 

(1)  Maintain  a  listing  of  all  the 
currently  registered  custom  blending 
establishments  as  of  the  effective  date 
of  the  regulations. 

(2)  Draft  a  letter  to  be  included  virith 
the  1988  annual  solicitation  for  pesticide 
production  reports  stating  that  custom 
blenders  must  evaluate  their  production 
status,  and  if  they  produce  pesticides  as 
outlined  in  section  2(w)  of  FIFRA.  they 
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musi  notify  the  Regional  Office, 
Otherwise  they  are  removed  from  the 
Agency's  producing  establishment  list 
However,  eslabltshments  producing 
registered  pesticides  and  providing 
custom  blending  services  are  still 
required  to  maintain  their  establishment 
registration  and  report  production  of 
registered  pesticide  products. 

The  last  change  to  Part  167  was  to 
eliminate  the  labeling  requirement  at 
§  167.4  which  discussed  establishment 
number,  placement  and  designation  of 
the  EPA  establishment  number.  These 
labeling  requirements  are  now  found  ai 
§  162.10(f)- 

IV.  Related  Regulation 

This  rule  should  be  read  in 
conjunction  with  40  CFR  Part  169— 
Books  and  Records  of  Pesticide 
Production  and  Distribution,  the  latest 
arnpndnient  to  which  was  published  in 
the  Federal  Register  of  August  15, 1980 
[45  FR  34338). 

V.  Conversion  Table 

For  ihe  convenience  of  the  user,  the 
followmg  table  shows  the  relationship 
between  the  old  and  new  CFR  section 
numbers. 


CMSaclUn 

Naw 
Seclni 

167,1 - 

167  3 

167  2„ 

1R7S     ,                    

167,90 

Section  167.4  has  been  deleted  since  it 
is  covered  by  §  162.10(f)  of  the  Labeling 

requirements. 

VI.  Statutory  Requirements 

The  Secretary  of  Agriculture  has 
reviewed  this  rule  as  required  by  FIFRA 
section  25(a)(2)(A)  and  the  Scientific 
Advisory  Panel  has  waived  review  of 
this  rule  as  required  bv  Flf-"RA  .ser.tion 
25(d). 

VII.  Other  Regulatory  Requirements 

.4.  Executive  Order  12291 

Under  Executive  Order  12291.  the 
Agency  must  judge  whether  a  rule  is 
"Major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  Agency  has  determined 
that  this  rule  is  not  major.  Although  it 
amends  an  existing  rule  by  adding  as 
well  as  deleting  some  respondents  to 
registration  and  reporting  requirements, 
It  will  not: 

1.  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more. 

2.  Increase  costs  to  consumers. 
induBtr>'.  or  Covdmment. 


3.  Have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  or  innovation. 

This  rule  was  submitted  to  the  Office 
of  Management  and  Budget  for  review 
as  required  by  Executive  Order  12291 

B.  Regulatory  Flexibility  Act 

Under  section  60S(b)  of  Ihe  Regulatory 
Flexibility  Act.  5  U-S.C.  605(b).  the 
Administrator  may  certify  that  a  final 
rule  will  not,  if  promulgated,  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  and.  therefore 
does  not  require  a  regulatory  flexibilit> 
analysis. 

This  rule  wilt  require  those 
establishments  involved  in  producing 
multiple-use  chemicals,  where  the 
manufacturers  intend  or  have 
constructive  knowledge  that  such 
chemicals  are  used  as  active  ingredients 
in  the  production  of  pesticides,  to 
register  their  estabhshments  and  report 
production  on  an  annual  basis  under 
section  7  of  FIFRA.  The  Agency  believes 
that  most  establishments  which  produce 
multiple-use  substances  are  larger 
businesses,  which  may  already  be 
registered.  Additionally,  it  removes  the 
requirement  to  register  custom  blender 
establishments. 

Therefore,  I  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

C.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  this 
rule  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980.  44 
U.SC.  3501  et  seq.  and  has  assigned 
OMB  control  numbers  2070-0045  and 
2070-0078. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1.08  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief  Information  Policy  Branch,  PM- 
223.  US.  Environmental  Protection 
Agency.  401  M  St.  SW..  Washington.  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 


List  of  Subjecls  in  40  CFR  Part  167 

Pesticides,  Reporting  and 
recordkeeping  requirements. 
Establishment  registration. 

Datcil:  August  26   1968 
iohn  A.  Moore, 

Atting  Administrator. 

Therefore.  40  CFR  Chapter  I  is 
amended  by  revising  Part  167  to  read  as 

follows- 

PART  167— REGISTRATION  OF 
PESTICIDE  AND  ACTIVE  INGREDIENT 
PRODUCING  ESTABLISHMENTS, 
SUBMISSION  OF  PESTICIDE  REPORTS 

Subpart  A— General  Provtstons 

irr  .1      El.  !::u'i.>ns 

Subpart  B — Registration  Requirements 
167  20     F..stiil)!ishmiMit.s  rpquinng  registrutlon. 
Subparts  C  artd  D— ( Reserved  I 

Subpart  E— Recordkeeptrig  and  Reporimg 
Requirements 

167.B5     Reporting  require  mi!  nts. 
167  90    Where  to  obtain  and  submit  forms. 
Aulhority:  7  V  S  C  136  (»?)  and  (w). 

Subpart  A— General  Provisions 

§  167.3    Definitions. 

Terms  used  m  this  part  shall  have  the 
meanings  set  forth  for  such  terms  In  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act.  In  addition,  when  used 
in  this  part,  the  following  terms  shall 
have  the  meanings  stated  below: 

"Act"  means  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act.  as 
amended.  7  U.SC.  136  et  seq. 

"Amount  of  pesticidal  product"  means 
quantity,  expressed  in  weight  or  volume 
of  the  product,  and  is  to  be  reported  in 
pounds  for  solid  or  semi-solid  pesticides 
and  active  ingredients  or  gallons  for 
liquid  pesticides  and  active  ingredients, 
or  number  of  individual  retail  units  for 
devices. 

"Current  production"  [sales  or 
distribution]  means  amount  of  planned 
production  in  the  calendar  year  in  which 
the  pesticides  report  is  submitted. 
including  now  pesticidal  products  not 
previously  sold  or  distributed. 

"Custom  blender"  means  any 
establishment  which  provides  the 
service  of  mixing  pesticides  to  a 
customer's  specifications,  usually  n 
pesticide(s|-fertihzer{s).  pesticide- 
pesticide,  or  a  pesticide-animal  feed 
mixlurc.  when:  (1)  The  blend  is  prepared 
to  the  order  of  the  customer  and  is  not 
held  in  inventory  by  the  blender;  (2)  Ihe 
blend  is  to  be  used  on  the  customer's 
properly  (including  leased  or  rented 
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property):  (3)  the  pesticidefs)  used  in  the 
blend  bears  end-use  labeling  directions 
which  do  not  prohibit  use  of  the  product 
in  such  a  blend;  (4]  the  blend  is  prepared 
from  registered  pesticides;  (b)  the  blend 
is  delivered  to  the  end-user  along  with  a 
copy  of  the  end-use  labeling  of  each 
pesticide  used  in  the  blend  and  a 
statement  specifying  Ihe  composition  of 
mixture;  and  (6)  no  other  pesticide 
production  activity  Is  performed  at  the 
establishment. 

"Device  '  means  any  device  or  class  of 
devices  as  defined  by  the  Act  and 
determined  by  the  Administrator 
pursuant  to  section  25(c)  to  be  subject  to 
the  provisions  of  section  7  of  the  Act. 

"Establishment"  means  any  site 
where  a  pesticidal  product,  active 
ingredient,  or  device  is  produced, 
regardless  of  whether  such  site  is 
independently  owned  or  operated,  and 
regardless  of  whether  such  site  is 
domestic  and  producing  a  pesticidal 
product  for  export  only,  or  whether  the 
site  is  foreign  and  producing  any 
pesticidal  product  for  import  into  the 
United  States. 

"Past  year"  means  the  calendar  year 
immediately  prior  to  that  in  which  the 
report  is  submitted. 

"Pesticidal  product"  means  a 
pesticide,  active  ingredient,  or  device. 

"Pesticidal  product  report"  means 
information  showing  the  types  and 
amounts  of  pesticidal  products  which 
were:  (1)  Produced  in  the  past  calendar 
yean  (2)  produced  in  the  current 
calendar  year;  and,  (3)  sold  or 
distributed  in  the  past  calendar  year. 
For  active  ingredients,  the  pesticidal 
product  report  must  include  information 
on  the  types  and  amounts  of  an  active 
ingredient  for  which  there  is  actual  or 
constructive  knowledge  of  Its  use  or 
intended  use  as  a  pesticide.  This 
pesticidal  product  report  also  pertains  to 
those  products  produced  for  export  only 
which  must  also  be  reported.  A  positive 
or  a  negative  annual  report  is  required 
in  order  to  maintain  registration  for  the 
establishment. 

"Produce"  means  to  manufacture, 
prepare,  propagate,  compound,  or 
process  any  pesticide,  including  any 
pesticide  produced  pursuant  to  section  5 
of  the  Act,  any  active  ingredient  or 
device,  or  to  package,  repackage,  label, 
relabel,  or  otherwise  change  the 
container  of  any  pesticide  or  device. 

"Producer"  means  any  person,  as 
defined  by  the  Act.  who  produces  any 
pesticide,  active  ingredient,  or  device 
(including  packaging,  repackaging, 
labeling  and  relabeling). 

"Sold  or  distributed"  means  the 
aggregate  amount  of  a  pesticidal  product 
released  for  shipment  by  the 


establishment  in  which  the  pesticidal 
product  was  produced- 

'Type  of  pesticidal  product"  refers  to 
each  individual  product  as  identified  by: 
the  product  name;  EPA  Registration 
Number  (or  EPA  File  Symbol,  if  any.  for 
planned  products,  or  Experimental 
Permit  Number,  if  the  pesticide  is 
produced  under  an  Experimental  Use 
Permit);  active  ingredients;  production 
type  (technical,  formulation, 
repackaging,  etc.):  and.  market  for  which 
the  product  was  produced  (domestic. 
foreign,  etc.).  In  cases  where  a  pesticide 
is  not  registered,  registration  is  not 
applied  for,  or  the  pesticide  Is  not 
produced  under  an  Experimental  Use 
Permit,  the  term  shall  also  include  the 
chemical  formulation. 

Subpart  B — Registration  Requirements 

§  167.20    Establlstiments  requiring 
registration. 

[a)  Who  must  register.  (1)  Any 
establishment  where  a  pesticidal 
.product  is  produced  must  be  registered 
with  the  Agency.  This  requirement  does 
not  apply  to  custom  blenders  as  defined 
in  this  part. 

(2]  Any  establishment  where  a 
substance  is  produced  must  be 
registered  with  Ihe  Agency  if  the 
producer  intends  the  substance  to  be 
used  as  an  active  ingredient  of  a 
pesticide,  or  has  actual  or  constructive 
knowledge  that  the  substance  will  be 
used  by  any  person  as  an  active 
ingredient  of  a  pesticide. 

(3)  Any  domestic  establishment 
producing  a  pesticidal  product  for 
export  or  any  unregistered  pesticide,  or 
any  foreign  establishment  producing  a 
pesticidal  product  for  import  into  the 
United  States  must  be  registered.  Also, 
any  establishment,  either  foreign  or 
domestic,  which  produces  a  pesticidal 
product  fur  use  under  an  Experimental 
Use  Permit,  FIFRA  section  18  Emergency 
Exemption  or  section  24(c]  Special  Local 
Needs  registration,  must  be  registered 

[b)  Information  required.  An  applicant 
for  establishment  registration  must 
submit  the  following  information: 

(1)  Name  and  add.'-ess  of  the  company. 

(2)  The  iype  of  ownership  (individual, 
partnership,  cooperative  association, 
corporation,  or  any  organized  group  of 
persons  whether  incorporated  or  not). 

(3)  The  name  and  address  of  each 
producing  establishment  for  which 
registration  is  sought. 

[c)  When  to  apply.  An  application  for 
establishment  registration  must  be 
submitted,  and  an  establishment 
registration  number  must  be  assigned  by 
the  Agency,  before  any  production  may 
occur  at  an  establishment.  In  the  case  of 
an  establishment  which  has  not 


previously  been  required  to  be 
registered  and  is  not  currently 
registered,  the  producer  must  apply  for 
establishment  registration  by  submitting 
an  application  within  IBO  days  after  the 
effective  date  of  this  regulation. 

(d)  Assignment  of  establishment 
registration  number.  The  Agency  will 
return  incomplete  or  inaccurately 
completed  applications  to  the  appficant. 
If  the  application  is  complete  and 
accurate,  the  Agency  will  register  the 
establishment  and  assign  a  registration 
number  to  the  establishment.  The 
establishment  registration  number  will 
be  entered  on  the  application,  and  a 
copy  of  the  application  will  be  relumed 
to  the  applicant. 

(e)  Amendment.  If  at  any  time  after 
the  first  report  there  is  a  change  in  the 
information  required  to  be  submitted 
under  paragraph  (b)  of  this  section,  that 
new  information  must  be  reported  to 
EPA.  in  writing  on  letterhead  stationery 
or  on  forms  supplied  by  the  Agency, 
within  30  days  after  such  change  occurs. 

(f)  Duration  of  registration. 
Establishment  registration  will  remain 
effective  provided  pesticide  reports  are 
submitted  annually  pursuant  to  the 
requirements  of  this  part.  Failure  to 
submit  a  report  may  result  in 
termination  of  establishment 
registration,  civil  end/or  criminal 
penalty  assessments. 

(Approved  by  the  Office  of  Management  and 
Budjict  under  control  number  2070-OMS) 

Subparts  C  and  0— (Reserved] 

Subpart  E— Recordkeeping  and 
Reporting  Require  .Tien  ts 

§  167.85     Reporting  requirements. 

(a)  Who  must  report.  Each  producer 
operating  an  establishment  must  submit 
the  reports  required  by  this  section 
concerning  any  pesticide,  active 
ingredient,  or  device  produced  al  each 
esiablishmenL  Custom  blenders  are  not 
required  to  report  production  to  the 
Agency. 

(b)  Information  required.  The 
pesticide  report  shall  include  the 
following:  (1)  Name  and  address  of  the 
establishment;  (2)  amount  of  each 
pesticidal  product:  (i)  Produced  during 
the  past  year;  (ii)  sold  or  distributed 
during  the  past  year;  (iii)  estimated  to  be 
produced  during  the  current  year.  The 
report  shall  only  include  those  pesticidal 
products  actually  produced  at  the 
reporting  establishment-  Reports 
submitted  by  foreign-producing 
establishments  shall  cover  only  those 
pesticidal  products  exported  to  the 
United  States. 
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(c)  How  to  report.  The  reports 
required  by  this  secfion  must  be  made 
on  forms  supplied  by  the  Agency  It  is 
the  uitimate  responsibility-  of  companies 
to  obtam.  compiele.  and  submit  ttie  form 
each  year- 

fd)  When  to  report.  A  prodncer 
nperatir>«  an  estaWishmf  nt  must  submit 
an  ir.itiai  report  no  later  than  30  days 
.iftfjr  the  first  registration  >>(  earh 
f'Stabiishment  the  prothirer  aper3tp5, 
Therpdfter,  the  producer  must  subrart  an 
•innijal  report  on  or  before  M^irrh  1  of 
each  year,  even  :f  the  producer  has 
produced  no  pesticidat  product  for  that 
reporting  year. 

lApproved  hv  '■he  Officeof  Vf^p.^gemenr  and 
Bl^  Jw'  urrJpr  rnn»rnf  number  yyTXy-^KTV,] 


§  167.90     Where  to  obtain  and  submit 
forms. 

I  dj  Where  to  oblain  fLrrnki.  Any 
person  may  obtain  blank  forms  for  the 
applications  and  reports  required  by  this 
part  from  any  EPA  Regional  Office,  or 
from  the  address  Usled  in  paragraph  (b} 
nf  this  section. 

I  b )  Where  io  submit  applications  and 
rvpocLs.  Each  producer  operating  an 
establishment,  with  ihe  ex^  epliun  of 
those  estiiblishmen's  nui  fuund  at  the 
same  location  as  their  ujnip^ny 
headquarters,  must  submit  applications 
and  reporls  rei^uired  by  this  V'art  to  the 
EPA  Regional  Office  which  serves  Ihe 
area  where  the  establishment  is  located. 
The  list  of  Rpjiion-i!  ("JfiVt;  r*iidresH<'i  :s 


found  in  40  CFR  1.7.  Applications  and 
reports  for  those  estabttshments  not 
found  at  the  same  location  as  thetr 
company  headquarters  to  \w.  submitted 
by  the  ci>cipany  headquarters  to  the 
Regional  Office  having  jurisdiclion  over 
the  State  in  whu-h  the  company 
headquarters  is  loca(f-d.  A  foretjjn 
producer  who  exports  any  pestMjde 
product,  device,  or  active  ingredient  to 
the  United  States  must  submit  ail 
applications  and  reports  to: 

US,  Envfronmental  Prijfection  Agenry,  Office 
of  Compliance  Mnnif  orrnj;  [EN-M2f,  40t  M 
Street  SW  .  WashmgtfTn,  IX:  20490. 

)  FR  Doc  88-20:120  F,Ied  3-7-«a.  8-4S  am^ 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  5851  of  Septembpr  7.  1388 
Citizenship  Day  and  Constitution  Week.  1988 


By  the  President  of  the  United  States  of  .Vmerici 

A  Proclamation 

Two  centuries  and  more  ago.  America  was  blessed  with  the  vision  of  freedom 
and  with  the  will  and  ability  to  achieve  and  sustain  it  for  posterity.  We 
founded  a  Republic  in  which  "We  the  People"  would  set  limits  on  the  power  of 
government,  and  not  the  other  way  around — in  which  government  would  be 
forever  bound  to  respect  and  to  preserve  life  and  liberty  for  everyone  alike. 
The  Nation  thus  begun  was  no  accident,  but  rather  the  creation  of  men  and 
women  of  character,  idealism,  and  incredible  capacity  for  self-sacrifice  in  our 
country's  cause.  All  throughout  our  history,  in  peace  and  in  war.  Americans 
have  loved  and  labored  in  defense  of  our  Independence  and  our  rights.  For 
these  reasons,  and  because  freedom  has  enemies  in  every  generation.  Citizen- 
ship Day  and  Constitution  Week  ought  to  remind  each  of  us  that  we  must 
never  take  for  granted  our  existence  as  a  free  land. 

The  men  of  genius  who  pledged  their  lives,  their  fortunes,  and  their  sacred 
honor  as  they  signed  our  Declaration  of  Independence  did  not  take  our  liberty 
or  our  citizenship  as  Americans  for  granted.  Neither  did  those  who  painstak- 
ingly framed  our  Constitution  and  held  for  the  Bill  of  Rights  during  our  days  as 
a  fledgUng  Nation.  Those  who  have  served  and  sacrificed  in  uniform  through 
the  centuries  have  surely  taken  the  blessings  of  liberty  very  seriously.  So  have 
the  millions  of  immigrants  who  have  braved  countless  obstacles  to  reach  the 
safety  and  freedom  of  our  shores. 

Remembrance  of  the  heritage  of  liberty  and  love  of  country  embodied  in  our 
citizenship  and  Constitution  is  our  duty  and  delight  as  Americans.  We  are 
continuing  to  celebrate  the  Bicentennial  of  the  Constitution,  as  well  as  its 
ratification  and  the  adoption  of  the  Bill  of  Rights,  with  appropriate  themes  and 
programs  through  1991;  each  of  us  now  should  offer  our  allegiance  anew  as  we 
pledge  to  live  by  the  principles  of  our  land  and  to  do  our  part  in  preserving 
liberty  for  the  generations  yet  unborn. 

We  will  have  a  special  chance  to  do  this  during  Constitution  Week.  1988. 
because  the  Commission  on  the  Bicentennial  of  the  United  States  Constitution 
is  recommending,  and  I  am  encouraging,  that  schools,  social  clubs,  and 
community  organizations  make  it  possible  for  local  citizens  who  so  desire  to 
affirm  their  citizenship  by  taking  this  oath  of  citizenship:  "I  do  solemnly  swear 
that  I  will  support  and  defend  the  Constitution  of  the  United  States  against  all 
enemies,  foreign  and  domestic;  and  that  I  will  well  and  faithfully  discharge  my 
duties  and  responsibilities  as  a  citizen  of  the  United  States." 

We  should  do  so  while  keeping  in  mind  the  truth  that  Dwight  David  Eisenhow- 
er, then  Supreme  Commander  of  Allied  Forces  in  Europe,  expressed  eloquent- 
ly during  the  dark  days  of  Worid  War  II;  "The  winning  of  freedom  is  not  to  be 
compared  to  the  winning  of  a  game — with  the  victory  recorded  forever  in 
history.  Freedom  has  its  life  in  the  hearts,  the  actions,  the  spirits  of  men  and  so 
must  be  daily  earned  and  refreshed — else  like  a  flower  cut  from  its  Ufe-giving 
roots,  it  will  wither  and  die." 
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The  Congress,  by  joint  resolution  of  February  29,  1952  (36  U.S.C.  153),  desig- 
nated September  17  as  "Citizenship  Day"  in  commemoration  of  the  signing  of 
the  Constitution  and  in  recognition  of  all  who,  by  birth  or  by  naturalization. 
have  attained  the  status  of  citizenship,  and  authorized  the  President  to  issue 
annually  a  proclamation  calling  upon  officials  of  the  government  to  display 
the  flag  on  all  government  buildings  on  that  day.  Also,  by  joint  resolution  of 
August  2,  1958  (36  L'.SC.  159).  the  Congress  designated  the  week  beginning 
September  17  and  ending  September  23  of  each  year  as  "Constitution  Week" 
in  recognition  of  the  historic  importance  of  the  Constitution  and  the  significant 
role  it  plays  in  our  lives  today. 

NOW,  THERFJORE,  1.  RONAIX)  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  September  17,  1988.  as  Citizenship  Day  and  call 
upon  appropriate  government  officials  to  display  the  flag  of  the  United  States 
on  all  government  buildings.  1  urge  Federal,  State,  and  local  officials,  as  well 
as  leaders  of  civic  and  educational  organizations,  to  conduct  ceremonies  and 
programs  that  day  to  commemorate  the  occasion. 


Furthermore,  I  proclaim  the  week  beginning  September  17  and  ending  Septem- 
ber 23,  1988.  as  Constitution  Week,  and  I  urge  all  Americans  to  observe  that 
week  with  appropriate  ceremonies  and  activities,  including  the  aforemen- 
tioned oath  of  citizenship,  in  their  schools  and  other  suitable  places, 

LN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  Stales  of  America  the  two  hundred  and 
thirteenth. 
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Proclamation  58S2  of  September  7.  1988 
Emergency  Modical  Services  Week.  1988 


|FR  Doc  88-20640 
Piled  9-7-88:  4:31  pm) 
Billing  code  3195-01-M 


By  the  President  uf  the  I  nited  Stales  of  .^menca 

A  Proclamation 

At  some  point,  virtually  all  of  us  or  members  of  our  families  have  witneMed  or 
benefited  from  the  life-saving  actions  of  the  dedicated  members  of  emergency 
medical  service  teams.  These  skillful  Americans  richly  deserve  the  gratitude 
and  esteem  of  all  their  countrymen,  every  day  of  the  year  and  especially 
during  Emergency  Medical  Services  Week. 

Those  who  make  up  emergency  medical  service  teams — doctors  and  nurses, 
medical  technicians  and  paramedics,  and  educators  and  administrators,  as 
well  as  many  devoted  volunteers  and  members  of  law  enforcement,  fire 
fighters,  and  park  rangers — work  together  for  all  of  us.  Every  day.  their 
knowledge,  training,  and  efficiency  help  them  save  lives  and  care  for  accidi>nt 
victims  and  the  critically  ill.  Often,  they  must  work  under  difficult  or  e\cn 
dangerous  conditions;  but  always,  they  seek  and  strive  to  preserve  life  and 
health. 

The  efforts  of  emergency  medical  service  teams  extend  also  to  research  into 
the  discovery  of  new  methods  and  technology  for  the  improvement  of  their 
work;  to  establishment  and  enhancement  of  strong  professional  standards; 
and  to  effective  public  education  to  reduce  loss  of  life  from  emergencies.  The 
experienced  emergency  medical  service  personnel  in  our  neighborhoods  and 
communities  can  teach  us  all  a  great  deal  about  accident  prevention,  good 
health  habits,  cardiopulmonary  resuscitation  (CPR).  and  what  to  do  in  medical 
emergencies. 

Let  us  each  be  sure  to  offer  all  emergency  medical  service  team  members  our 
support,  cooperation,  consideration,  and  thanks  for  all  they  do.  day  in  and  day 
out. 

The  Congress,  by  House  Joint  Resolution  539.  has  designated  the  week 
beginning  September  18.  1988,  as  "Emergency  Medical  Services  Week"  and 
authorized  and  requested  the  President  to  issue  a  proclamation  in  obser\'ance 
of  this  event. 

NOW,  THEREFORE.  1.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  September  18.  1988.  as 
Emergency  Medical  Services  Week,  and  1  call  upon  all  Americans  to  observe 
this  week  with  appropriate  ceremonies  and  activities. 

IN  W'lTNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  seventh  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 


a 


CHA-uiLck^ 


Q 


KJ~-»-A^<y^^ 


Federal  Register  /  Vol.  53,  No.  175  /  Friday,  Stptember  9.  idSS  /  Presidential  Documents 


35065 


Presidential  Documents 

Proclamation  5833  uf  S«;plftnber  7.  1988 

Minority  Enterprise  Development  Week,  1988 


[FF  Doc-  88-20641 
Filed  9-7-88;  4:32  pm| 
Billing  code  3195-01-M 


By  the  Prebident  of  the  L'nited  States  of  America 

A  Proclamation 

America's  economic  progress  depends  on  full  participation  by  all  our  citizens. 
Our  Nation  will  continue  to  command  economic  respect  worldwide  into  the 
21st  century,  but  we  will  do  so  only  so  long  as  we  continue  to  maintain  our 
technological  prowess;  rekindle  our  entrepreneurial  spirit  reduce  government 
intervention  in  the  marketplace:  and  seek  to  ensure  that  Americans  of  all 
races,  creeds,  colors,  and  national  origins  have  every  chance  to  take  full  part 
in  the  domestic  and  international  economy. 

Our  more  than  800,CXX)  minority  business  men  and  women  truly  exemplify  the 
meaning  of  entrepreneurship — the  overcoming  of  every  obstacle  in  the  effort 
to  find  and  fulfill  efficiently  a  need  for  a  product  or  service.  Minority  entrepre- 
neurs are  an  indispensable  force  in  our  economy,  enhancing  life  for  all 
Americans  by  introducing  innovations  in  business  and  by  participating  more 
extensively  in  the  Federal  procurement  process  with  the  cooperative  support 
of  government. 

It  is  particularly  important  now  to  encourage  minority  business  owners  to 
pursue  available  export  opportunities.  Such  trade  can  make  minority  entrepre- 
neurs instrumental  in  export  markets  and  create  a  wide  range  of  new  opportu- 
nities. 

During  Minority  Enterprise  Development  Week,  and  throughout  the  year,  we 
can  all  be  deeply  thankful  for  the  economic  freedom  that  enables  America's 
business  men  and  women,  including  minorities,  to  seek  their  vision  of  a  better 
futtire  for  themselves,  their  children,  and  their  country. 

NOW,  THEREFORE.  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  the  week  of  October  2  through 
October  8,  1988,  as  Minority  Enterprise  Development  Week.  I  call  upon  all 
Americans  to  join  with  minority  business  enterprises  across  our  country  in 
appropriate  observances. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 
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Thts  section   0*  the  FEDERAL   REGtSTFR 

contai'TS    regu'atory    Oocurnenls    having 
general    appltcatMiity    arxJ    legal    e*teci    most 
0*    wtiich    are    keyed    to    and    codrfied    m 
ine    CoOe    c*    Federal    Regulatons,    wt>cti    rs 
put)*isf>ea    under    50    tines    pursuant    tc    44 
use     1510 

The   Code   o'    Feoerai    Reguiattons    is    sok3 
tTy    the    Sapenntendent    ol    DoCkKients 
F^es   ot    new   tKX>ks    are   Itsted    r    the 
f'fst    FEDERAL    REGISTER    issue   ot   each 
week 


DEPARTMENT  OF  AGRICULTURE 
Farmers  Home  Administration 
7CFR  Part  1944 

Section  502  Rural  Housing  Loan 
Policies,  Procedures  and 
Authorizations;  Interest  Credit 
Continuation 

agency:  Farmers  fiome  Administration. 

rSDA- 

ACTiON:  Final  rule. 

summary:  The  Farmers  Home 
Admmistration  (FmHA)  amends  its 
regulation  i^garding  section  502  Rural 
Housing  (RH)  loans.  This  action  is  taken 
to  implement  a  provision  of  law.  The 
intended  effect  is  to  remove  program 
restrictions  on  the  provisions  of  mterest 
credit  assistance. 
EFFECTIVE  DATE:  October  11.  19B8. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neal  A.  lidyes.  jr..  Senior  Lodn  Officer, 
Single  Family  Housing.  Processmg 
Division,  Farmers  Home  Administration. 
USDA.  Room  5344.  South  Agriculture 
Building.  I4lh  and  Independence 
Avenue.  SW..  Washington,  DC  20250. 
Telephone:  [202)  382-1474)- 

SUPPtEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1  which  implements 
Executive  Order  12291,  and  has  been 
determined  "nonmajor ".  This  action  will 
result  in  an  annual  effect  on  the 
economy  of  less  than  Si 00  million  and 
will  neither  result  in  a  major  increase  in 
cost  or  prices,  nor  adversely  affect 
competition,  employment,  or  the  ability 
of  United  States  based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  There  is 
no  impact  on  budget  levels,  and  funding 
allocations  will  not  be  affected  because 
of  this  action. 


Background 

A  pri-'posed  rule  published  in  the 
Federal  Register  [53  FR  14810]  on  Apnl 
26,  1988.  invited  the  public  to  submit 
wntten  comments  for  the  Agency  to 
consider  with  regard  to  the  development 
of  the  fma!  rule  Fi\'e  [51  comments  were 
received  from  interested  persons 
representing  housing  advocacy  groups 
and  FmHA  employees. 

Discussion  of  Comments 

1.  All  of  the  respondents  expressed 
positive  opinions  on  the  proposed 
regulation  revision 

One  of  the  five  respondenls  desired 
the  .'\gency  to  modify  the  S5  monthly 
and  $60  annually  eligibility  threshold 
cnteria  and  retain  the  appeal  right 
exclusions. 

The  Agency  has  fully  considered  the 
respondents  comments  regarding  the 
monetary  eligibility  threshold  criteria 
and  retention  of  the  appeal  nght 
exclusions  Previous  administrative 
actions  have  determined  and 
established  a  minimum  monetary' 
eligibility  threshold  to  serve  as  the 
eligibility  basis  for  interest  credit 
assistance-  Adoption  of  a  graduated 
monetary'  eligibility  threshold  criteria 
would  create  an  unnecessary  burden  to 
the  Agency  in  the  administration  of  its 
interest  credit  assistance  program.  The 
proposed  modification  to  the  appeal 
right  exclusion  was  not  adopted  by  the 
Agency.  Regulations  provide  for  a 
review  of  Agency  decisions  relative  to 
the  verification  of  applicant/borrower 
incomes  versus  eligiblity  to  receive 
Interest  Credit  Assistance  {ICAl. 

Therefore,  the  ICA  regulation 
revisions,  except  §1944.34(1),  as 
contained  in  the  proposed  rule  are  being 
adopted  by  the  Agency. 

2,  Two  of  the  five  respondents 
provided  additional  comments 
concerning  a  modification  to  a  portion  of 
the  interest  credit  assistance 
regulations;  namely.  FmHA  Instruction 
1944-A,  §  1944.34  (f)(5)(iii).  titled 
"Existing  loans." 

It  was  suggested  thai  FmHA  provide 
interest  credit  assistance  to  borrowers 
who  initially  received  interest  credit 
assistance,  subsequently,  graduated  to 
note  rate  terms  and  have  now 
experienced  a  severe  loss  of  income  and 
remain  classified  as  "moderate  income" 
borrowers. 

The  comments  are  appreciated  but  are 
beyond  the  scope  of  the  changes 


proposed  at  this  time  These  comments 
will  be  e\aluated  m  the  pending  mator 
revisions  to  FmHA  Instruction  1944-A. 
which  will  be  published  in  the  Federal 
Register  as  a  proposed  rule  at  a  later 
date 

This  program /activity  is  listed  m  the 
Catalog  of  Federal  Domestic  Assistance 
under  No   10.410 

For  the  reasons  set  forth  m  the  Final 
Rule  related  to  Notice  7  CFR  Part  3015. 
Subpart  V  (48  FR  29115.  ]une  24  19831 
this  program/activity  is  excluded  from 
the  scope  of  Executive  Order  12372 
which  requires  inlergo\emmental 
consultation  with  State  and  local 
officials. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Programs. 
It  is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969.  Pub. 
L.  91-190.  an  Environmental  Impact 
Statement  is  not  required. 

The  Regulatory  Flexibility  Act.  Pub  L 
96-354,  requires  the  Agency  to  examine 
the  impact  of  a  rule  on  small  entities 
Vance  L.  Clark.  Administrator  of  the 
Farmers  Home  Administration,  has 
determined  that  this  final  rule  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  it  deals  with  the 
extension  of  subsidy  assistance  only  to 
individual  Farmers  Home 
Administration  single  family  housing 
borrowers. 

List  of  Subjects  in  7  CFR  Part  1944 

Home  improvement.  Loan  program- 
Housing  and  community  development. 
Low  and  moderate  income  housing — 
Rental.  Mobile  homes.  Mortgages.  Rural 
housing.  Subsidies, 

Therefore.  Chapter  XVIIL  Title  7  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  1944— HOUSING 

1.  The  authority  citation  for  Part  1944 
continues  to  read  as  follows: 

Authority;  42  U.S.C.  1480;  5  U-S.C.  301:  7 
CFR  2.23:  7  CFR  2.70. 
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Subpart  A— SectkMi  502  Rural  Housing 
Loan  PoUcies,  Procedurea  and 

AuthorizatkHta 

2,  Section  1944,34lg)(2)[i)(C)  is 
amended  by  removing  the  last  sentence. 

3.  In  i  1944.34  paragraph*  ti)(lKiil  and 
l!)(3)(i)  are  reviaed  to  read  as  follows. 

§  1944.34    Intaraal  cracHt 

(I)  •  •  ■ 

(1)  •   *  • 

fii)  intereat  credit  will  not  be  renewed 
if  the  amount  of  interest  credit  for  which 
the  borrower  qualifies  is  less  than  $5 
monthly  or  $60  annually. 

(3)  *   •   • 

(t|  Increased  adjusted  income-  If  LHe 
County  Supervisor  determines  that  the 
borrowa"i  adjusted  income  has 
increased  lo  the  level  where  the  interest 
credit  is  less  than  S5  monthly  or  S60 
annually,  the  interest  credit  will  be 
canceled  effective  the  date  the  County 
Super\'tsor  becomes  aware  of  the 
situation.  The  borrower  will  be  notified 
in  accordance  with  paragraph  fl)  of  this 
section. 

Date:  August  Ifl.  1968. 
Neal  Sox  |ohnaoa. 

Ac'jng  Admrsstrutor,  FonnersHome 

Admnstmtron 
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BtUJNO  CODE  MtO-«7-« 


Animal  and  Plant  Heotth  lnapectk>n 
Service 

[Docket  Mo.  B»"  11 7] 
9  CFR  Part  97 

Commuted  TravcHime  Perkxia 

agency:  Ar.imd!  and  Plant  Health 
Inspection  Senice.  USDA. 
action:  Fmdl  rule. 


SUMMARY:  We  are  amending  the 
regulations  conceming  overtime 
ser\'tce8  provided  by  employees  of 
Veterinary  Sen,-ices  (VSl  by  removing, 
and  adding,  conunuted  traveliime 
allowances  m  Connecticut.  Georgia. 
Maine,  Massachusetts,  \ew  York. 
Texas,  and  Vermont. 

.\  commuted  traveltime  allowance  is 
the  time  required  for  a  VS  employee  to 
travel  from  his' her  dispatch  point  and 
return  there  from  the  place  where  he/ 
she  performs  Sunday,  holiday,  or  other 
overtime  duty  The  Government  charges 
a  fee  for  certain  overtime  servlcea 
provided  by  V'S  employees  and.  under 
certain  ctrcumstances.  the  fee  may 
include  the  cost  of  commuted  traveltime. 


EFFECTIVE  DATZ:  September  9.  1988 
FOB  FUfrmCR  INFOnMATTON  CONTACT 

Lnui.ie  Rakestraw  lx>thery,  Assistant 
Director.  Resource  Management  Staff. 
VS.  APHIS.  USDA.  Room  857.  Federal 
Building.  6505  Belcrest  Road. 
Hyaltsville.  MD  2(r82,  301-436-8513. 
SUFP1.EMENTARV  WFOAMATIOH: 

Backgnmod 

The  regulaaona  m  9  CFR,  Chapter  I. 
Subchapter  D.  and  7  CFR.  Chapter  111. 
require  inapection,  laboratory  testing, 
certification,  or  quarantine  of  certain 
animala.  animal  products,  plants,  plant 
products,  or  other  commodities  intended 
for  importation  into,  or  exportdtion  from, 
the  United  States.  When  these  services 
must  be  provided  by  an  employee  of  VS 
un  a  Sunday  or  holiday,  or  at  any  olher 
time  outside  the  VS  employee  s  regular 
duty  hours,  the  Government  charges  a 
fee  for  (he  services  in  accordance  with  9 
CFR  Part  97.  Under  circumstances 
described  m  \  97.1(a).  this  fee  may 
include  the  cost  of  commiited  traveltime. 
Section  97.2  contains  administrative 
instructions  prescribing  commuted 
traveltime  allowances,  which  reflect,  as 
nearly  as  la  practicable,  the  time 
required  for  a  VS  employee  to  travel 
from  his/her  dispatch  point  and  return 
there  from  the  place  where  he/she 
performs  Sunday,  holiday,  or  other 
overtime  duly. 

We  are  amending  \  97.2  of  the 
regulations  by  removing,  and  adding, 
commuted  traveltime  allowances 
between  certain  locations  in 
Connecticut  Georgia.  Maine. 
Mrts^iachusetls.  New  York,  Texas,  and 
Vermont.  (The  amendments  are  set  forth 
in  the  rule  portion  of  this  document.) 
This  action  is  necessary  to  inform  the 
public  of  the  commuted  traveltime 
between  these  locations.  Executive 
Order  12291  And  Regulatory  Flexibility 
Act. 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  slate,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
bdsed  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 


review  proce«a  required  by  Executive 
Order  12291 

The  number  of  requests  for  overtime 
services  of  a  VS  employee  at  the 
locations  affected  by  our  rule  represents 
an  insignificant  portion  of  the  total 
number  of  requests  for  these  services  m 
the  United  States, 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plan! 
Health  inspectM>n  Service  has 
determmed  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Effective  Date 

The  commuted  tr;ivelt:me  allowances 
appropriate  for  employees  performing 
services  at  ports  of  entry,  and  the 
features  tif  the  reimbursement  plan  for 
recovering  the  cost  of  furnishing  port  of 
entry  services,  depend  upon  fdcts  within 
the  knowledge  of  the  Department  of 
Agriculture.  It  does  not  tippear  that 
public  participation  in  this  rulemaking 
proceeding  would  make  additional 
relevant  information  available  to  the 
Department, 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in  5 
US  C  553,  we  find  upon  good  cause  thai 
pnor  notice  and  other  public  procedure 
with  respect  to  this  rule  are 
impracticable  and  unnecessary,  we  also 
find  good  cause  for  making  it  effective 
less  than  30  days  after  publication  of 
this  document  in  the  Federal  Register. 

ExecutJve  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10  025  and  is  subject  to 
Executive  Order  12372.  which  requires 
inlergovemmental  consultation  with 
state  and  local  ofTidals,  (See  7  CFR  Part 
3015,  Subpart  V  ) 

List  of  Subjects  in  9  CFR  Part  97 

Exports.  Government  employees, 
Imports,  Livestock  and  hvestock 
products.  Poultry  and  poultry  products. 
Transportation 

Accordingly.  9  CFR  Part  97  is 
amended  as  follows. 

PART  97— OVERnME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS 

1.  The  Hiilhoriry  atation  for  Part  97 
continues  to  read  as  follows: 

Aulbority:  7  \}S  C  2260.  4S  USC  1741;  7 
CTB  2.17.  2.51.  and  371.2(dl. 

2  Section  97  2  Is  amended  bv 
removing  and  adding,  m  alphabetical 
order,  the  information  as  shown  below: 
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$  97.3    AdmWstr»tty«  ktatructions 
pceecft»*ng  cowimmeO  tra valUnie. 


Commuted  Traveltime  Allowances 

[InhourtJ 

Matropofitan 
Location  covered      Served  trom—  **** 


Wtthm  OutsKie 


Remove 

CofWWCtKWl 

KMefnattontf 

Atfport. 
WWxUor  LO(*S. 

Do  _,_ 

Do 


East 
Prowleoce. 


Hsfwrto",  CT .. 

StocUndoe 
and  East 
Brookfietd. 

MA 

Slorrs,  CT__™„ 


Georgia 


Artams 
iTMernatKTnai 
Akpo*! 


Bangor - 


Eliitey-.. 


Vermont 

Burtiogttjo 
Inter  neOonel 

A»pon 

Do, _.. . 

Deftoy  Una 


Hlg^■.flate 
Spnngs. 


Add 


Biadlsy 
lnlefnatx>nal 

Wifyttc  Locks 

Oo 

Do. 

NorthboBi,  MA... , 

Wawtuiy.  CT 

N.  SttnnglDa      ._ 

CT 

4 

3 

4 

Goofgia 

Atlanta 
Alport 

Covington _. 

3 

Maine 

Bangor 

Jackman 

Nawoon 

Augusta 

Massachusetts 

Boston 

Do 

Northboco , 

New  Vtxv 

Do 

liMlon.  VT 

CdwVT    

Texu 

,              , 

Forney .„ 

Oo._ 

Oo  

Tyle. 

3 

3 
3 

Commuted  Traveltjme  Allowances— 
Continued 


Locabon  coveivd      Served  trom— 


Metropotftan 
srea 


Burtngton 


\ 

rin                        r^fl^"*      

Oo                  CMm          1,   , 

. 

Uone  in  Washington.  DC  this  2nd  day  of 
September  1968. 
lames  W.  Gloeser, 

Administrator.  An  una!  ond  Plant  Health 

Inspection  Service 

[FK  Doc.  B8~20499  Filed  9-6-68:  6:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


33  CFR  Pert  100 


[CGDOS-66-32) 


Special  Local  Regulations  for  the 
Hampton  Bay  Days  Festival,  Hampton 
River,  Hampton,  VA 

AOENCV:  Coast  Guard.  DOT. 
ACTXNt:  Final  rule 


summary:  Permanent  special  local 
regulations  are  adopted  for  the  Hampton 
Bay  Days  Fesbval.  a  weekend  event 
held  in  September  each  year.  Notice  of 
the  precise  dates  and  times  of  the  events 
will  be  published  annually  in  the  Local 
Notice  to  Mariners  and  in  the  Federal 
Rejpster.  The  special  local  regulations 
govern  vessel  acti\itles  during  the 
festival  and  are  considered  necessary' 
due  to  the  potential  dan^rs  to 
waterway  users,  the  confined  nature  of 
the  watervk-ay,  and  the  expected 
spectator  craft  congestion  during  the 
festival. 

EFFECTIVE  DATES:  These  regulations  are 
effective  on  September  9. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Billy  I  Stephenson.  Chief,  Boating 
AiTairs  Branch,  Fifth  Cobsl  Guard 
Distnct.  431  Crawford  StreeL 
Portsmouth.  Virginia  23704-5004  [804- 
398-6204) 
SUPPLEMENTARY  INFORMATION:  The 

Coast  Guard  published  a  notice  of 


proposed  rulemaking  in  the  Federal 
Register  on  July  13.  1988,  (53  FR  26449) 
Interested  persons  were  requested  to 
submit  comments  No  comments  were 
received.  Good  cause  exists  under  5 
use  553  for  making  this  rule  effective 
m  less  than  30  days  after  publication  in 
the  Federal  Register  Delaying  the 
effective  dute  would  result  in  a 
significant  adverse  impact  on  this  year's 
festival,  since  the  required  safely  area 
would  not  be  provided. 

Drafting  Iniormatioo 

The  drafters  of  this  notice  are  Mr. 
Billy  ].  Stephenson,  project  officer. 
Chief.  Boating  Ailairs  Branch.  Fifth 
Coast  Guard  District,  and  Lieutenant 
Commander  Robin  K..  Kutz,  project 
attorney.  Fifth  Coast  Guard  District 
I^al  Staff. 

Discussion  of  Comments  and  Final  Rule 

No  comments  were  received  m 
response  to  the  notice  of  proposed 
rulemaking.  Tlie  regulations  as  proposed 
are  adopted.  By  a  separate  notice 
published  in  this  issue  of  the  Federal 
Register,  these  rejwiations  are  made 
apphcable  to  the  1988  Hampton  Bay 
Days  Festival  that  will  be  held  during 
the  following  times  and  dates: 

(a)  3:30  pm  to  BKX)  p.m..  September  9. 
1988 

(b)  9:30  Qjn.  to  10:30  p4tu  September 
m.  1988. 

(c)  12:30  pjn.  lo  2:30  p.nu  September 
11,  1988. 

Economic  Assessment  and  Certificatioa 

These  regulations  are  considered  non- 
major  under  Executive  Order  12291  on 
Federal  Regulation  and  nonsignificant 
under  Department  of  Transportation 
regulatory  pobry  and  procedures  (44  FR 
11034:  February  26,  19^91  Because 
closure  of  the  waterway  is  not 
anticipated  for  any  extended  period, 
commercial  manne  traffic  will  be 
inconvenienced  only  sMghtiy.  The 
economic  impact  has  been  found  to  be 
so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  Since  the 
impact  of  these  regulations  is  expected 
to  be  minimaL  the  Coast  Guard  certifies 
that  they  will  not  h&ve  a  significant 
economic  impact  on  a  substantia! 
number  of  small  entities. 

List  of  Sub)ect8  in  33  CFR  Pari  100 

Marine  safety,  Navigation  (water). 

Final  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 
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PART  100— {AMENDED) 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows; 

Autbority-  33  US  C.  1233;  49  CFR  1  46  and 
33  CFR  100-35 

2.  Section  100.508  is  added  lo  read  as 

follows: 

9100.508    Hampton  Rtv«r,  Hampton. 
VIrQtnU. 

fa|  DefinUions — (1)  Regulated  Area: 
The  waters  of  Sunset  Creek  and 
Hampton  River  shore  lo  shore  bounded 
to  the  north  by  the  C  4  O  Railroad 
Bridge  and  to  the  south  by  e  line  drawn 
from  Hampton  River  Channel  Light  16 
!LL  5715).  located  at  latitude  37'0T03  0' 
North,  longitude  76"'2O'26.0'  West,  to  the 
finger  pier  across  the  river  at 
Fisherman's  Wharf,  located  at  latitude 
37'0T(n,5'  North,  longitude  76'2O'32.0' 
West. 

(2)  Spectator  Vessel  Anchorage 
Arpa3-—{\]  Area  A.  Located  in  the  upper 
reaches  of  the  Hampton  River,  bounded 
to  the  south  by  a  line  drawn  from  the 
western  shore  at  latitude  37°01  48  0' 
North,  longitude  78'20'22.0'  West 
across  the  nver  to  the  eastern  shore  at 
latitude  37''0T44.0'  North,  longitude 
76'2O'13.0'  West,  and  to  the  north  by  the 
C  *  O  Railroad  Bridge.  The  anchorage 
area  will  be  marked  by  orange  buoys. 

In)  Area  B.  Located  on  the  eastern 
side  of  the  channel,  in  the  Hampton 
River,  south  of  the  Queen  Street  Bridge, 
near  the  Bayberry  Psychiatric  Hospital. 
Bounded  by  the  shoreline  and  a  line 
drawn  between  the  following  points: 
Latitude  37°(n'26.0'  North,  longitude 
~6'20'24,0'  West,  latitude  37"0122  0' 
North,  longitude  76°20'26.0'  West,  and 
l.-ititjde  37'0T22.0'  North,  longiludp 
"6  20' 23  0'  West.  The  anchorage  area 
will  be  marked  by  orange  buoys- 

(3)  Coast  Guard  Patrol  Commander 
The  Coast  Guard  Patrol  Commander  is  a 
commissioned,  warrant,  or  petty  officer 
who  has  been  designated  by  the 
Commander,  Croup  Hampton  Road.s. 

( b  ]  Special  Local  Regulations — ( 1 J 
Except  for  vessels  operated  by  Bay 
Days,  Inc..  participants  in  the  Hampton 
Bdv  Days  Festival,  and  as  provided  in 
paragraph  [b)(2)  of  this  section;  no 
p'Tson  or  vessel  may  enter  or  remain  in 
'.^.e  regulated  area  without  the 
permission  of  the  Coast  Guard  Patrol 
Commander 

(2)  Spectator  vessels  may  enter  and 
anchor  in  the  special  spectator 
anchorage  areas  described  in  paragraph 
(d](2)  of  this  section  without  the 
permission  of  the  Patrol  Commander,  if 
they  proceed  at  a  slow,  no  wake  speed 
while  in  the  regulated  area. 


(3)  Vessels  less  than  20  meters  long 
may  anchor  in  the  special  anchorage 
areas  described  in  paragraph  (a)(2)  of 
this  section  without  exhibiting  the 
anchor  lights  and  shapes  required  by 
Inland  Navigdtion  Rule  30.  33  U  S.C 
2030 

(4|  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  the  regulated  area 
shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(li)  Proceed  as  directed  by  any  Coast 
Guard  commissioned,  warrant,  or  petty 
officer. 

(c)  Effective  period-  This  section  is 
effective  dunng  Hampton  Bay  Days 
Festival  events,  and  or  one  hour  before 
each  event  starts  and  nne  hour  after 
each  event  ends.  The  Commander.  Fifth 
Coast  Guard  Distncl  publishes  a  notice 
in  the  Federal  Register  and  the  Fifth 
Coast  Guard  District  U)cal  Notice  lo 
Manners  that  announces  the  times  and 
dates  this  section  is  m  effect. 

Dated;  August  30, 19&a. 
W.|.  Ecfcar. 

Actjng  Captain.  US-  Cooat  Guard 
Commander.  Fifth  Coast  Guard  District 
|FR  Doc.  68-20544  Filed  9-6-68;  8:45  am) 
•lUJNa  COOC  ««10-14-M 


33  CFR  Part  100 

[CX3O0&-8S-601 

Special  Local  Regulations  for  the 
Hampton  Bay  Daya  Festival.  Hampton 
River.  Hampton,  VA 

agency:  Coast  Guard.  DOT. 

action:  Notice  of  implementation  of  33 

CFR  loo.soa. 

summary:  This  notice  implements  33 
CFR  100.508  for  the  198a  Hampton  Bay 
Days  Festival.  This  event  will  be  held  on 
September  9.  10.  and  11. 1988,  on  the 
Hampton  River,  in  and  around 
downtown  Hampton.  Virginia.  These 
special  local  regulations  are  considered 
necessary  lo  control  vessel  traffic  due  lo 
the  confined  nature  of  the  waterway  and 
the  expected  vessel  congestion  at  the 
lime  of  the  event.  The  effect  will  be  to 
restrict  general  navigation  In  the 
regulated  area  for  the  safety  of 
spectators  and  participants  in  the  event. 
EFFECTIVE  DATES:  The  regulations  in  33 
CFR  100.508  are  effective  during  the 
following  periods: 

(a)  3:30  p.m.  to  8«)  p.m..  September  9. 
1988. 


(b)  9-30  a.m.  to  10-30  p  m..  September 

10.  1988. 

(c)  12:30  p  m.  to  2:30  p.m.,  September 

11.  1988 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr-  Billy  I,  Stephenson.  Chief,  Boating 
Affairs  Branch.  Fifth  Coast  Guard 
District.  431  Crawford  Street. 
Portsmouth.  Virginia  23704-5004  (804) 
396-8204. 

SUPPLEMENTARY  INFORMATION: 
Drafting  Information 

The  draftfrs  of  this  notice  are  Mr. 
Billy  i-  Stephenson,  project  officer, 
Chit'f.  Boating  Affairs  Branch,  Boating 
Safety  Division.  Fifth  Coast  Guard 
District,  and  Lieutenant  Commander 
Robin  K.  Kutz,  project  attorney,  F'ifth 
Coast  Guard  Distncl  Legal  Staff. 

DiscuBsion  of  Regulations 

The  regulations  in  33  CFR  100,508 
govern  the  activities  of  the  \  lampton 
Bay  Days  Festival  held  on  the  Hampton 
River.  In  and  around  downtown 
Hampton.  Virginia.  The  implementation 
of  33  CFR  100508  also  implements  as 
special  anchorage  areas  the  spectator 
anchorages  designated  in  that  section 
for  use  by  vessels  during  the  event. 
Vessels  less  than  20  meters  long  may 
anchor  in  these  areas  without  displaying 
the  anchor  lights  and  shapes  required  by 
Inland  Navigation  Rule  30.  33  US.C 
2030(g). 

Bay  Days.  Inc.  has  submitted  an 
application  to  hold  the  Hampton  Bay 
Days  Festival  on  the  Hampton  River,  in 
and  around  downtown  >tamplon. 
Virginia  on  September  9,  10,  and  11. 
1988.  The  event  will  consist  of  a  parade 
of  boats,  water  ski  shows,  various  type 
boat  races,  and  a  fireworks  display.  The 
event  will  be  regulated  by  33  CFR 
100.506. 

Since  these  regulations  were 
specifically  established  for  the  Hampton 
Bay  Days  Festival,  to  enhance  the  safety 
of  the  participants  and  spectators 
viewing  the  event,  the  regulations  are 
hereby  implemented. 

This  tmplemenlation  also  will  be 
published  in  the  Local  Notice  to 
Mariners. 

Dale  August  30. 1988. 
W  |.  Eckar.  *^ 

Acting  Captain.  US-  Coast  Guam, 
Commander.  Fifth  Coast  Guardvisirict 

[FR  Doc  88-20545  Filed  9-8-88:  8:45  am| 
anjjHQ  COOC  4*io-i4-u 
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DEPARTMENT  OF  EDUCATION 

Omce  of  Spectel  Education  and 
RehabHItatlve  Servtos 

34  CFR  Pan  367 

Independent  Uvtng  Services  for  Otder 
Blind  Individuals 

aochcy:  Department  of  Education. 
AcnOM:  Flniil  regulations. 

summary:  The  Secretary  amends  Part 
367  to  display  and  codify  the  control 
numbers  assigned  by  the  Office  of 
Management  and  Budget  (0?w(B)  to 
information  collection  requirements 
contained  in  the  regulations.  The 
Department  must  display  and  codify  the 
control  numbers  to  comply  nilh 
applicable  statutory  and  regulator^' 
requirements.  Publication  of  these 
control  numbers  informs  the  public  that 
OMB  has  approved  the  information 
collection  requirements  and  that  they 
have  taken  effect. 
EFFECTIVE  OATE:  September  9. 1988. 

FOR  FUWTMEW  IHFO«MATK>N  CONTACT: 

Yvonne  Neal.  Rehabilitation  Services 
Admini8tr»Hon.  US.  Department  of 
F-d»icfltion.  Room  332B,  Moil  Stop  2312. 
Mary  E.  Swilzer  Building,  330  C  Street 
SW..  Washington.  DC  20202  Telephone 
(202)732-1410. 

SUPPlfMCNTAAV  INFOflMATlOM:  FmiiJ 

regulattofu  for  Part  387  were  published 
in  the  Federal  Re^sler  on  July  15,  1968 

(55  FR  26976]  Ai  the  time  of  publication 
uf  the  regulations,  it  was  noted  that 
5  §  387,20  and  367.21  contained 
mforraatjon  collection  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMBJ.  and 
those  sections  would  become  effective 
after  approval  by  OMB  under  the 
Paperwork  Reduction  Act  of  1980. 

On  August  9. 1986.  OMB  approved  the 
information  collection  requirements  in 
§5  367.20  and  367.21  under  control 
number  1820-OOlfl. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

In  accordance  with  section 
431(b)(2)(A|  of  the  General  Education 
Provisions  Act  (20  U.S.C.  12321b)(2)(AJJ 
and  the  Administrative  Procedure  Act.  5 
U.S.C.  553,  It  IS  the  practice  of  the 
Secretary  to  offer  interested  parlies  the 
opportunity  lo  comment  on  proposed 
regulations.  However,  because  this 
amendment  is  technical  and  will  not 
have  a  substantive  impact,  the  Secretary 
has  determined  that  publication  of  a 
proposed  rule  is  unnecessary  and 


contrary  lo  (he  public  interest  under  5 
L'S.C  5S3(bUB). 

Executive  Order  1Z291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulatioos  established  in  the 
order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  contain  only  technical 
amnndments  and  would  not  have  a 
significant  impact  on  any  entities 

List  of  Sabjects  in  »4  CFR  Pari  367 

Education.  Independent  living 
services.  Older  bhnd  individuals. 
Vocational  rehabilitation 

iCiitrtlofi  of  Federal  Uompstic  Assislance 
Number  84.177.  Independent  Living  Servict^s 
for  Older  Blind  Individiials  Program) 
DalLsi  ,\UKUS(  18.  1B88. 

WiUiuD  \.  Beuwtt. 

Secretary  of  Education 

The  Secretary  amends  Part  367  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  367— INDEPENDENT  LIVING 
SERVICES  FOR  OLDER  BLIND 
INDIVIDUALS 

1  The  authority  citation  for  Part  367 
con'iioites  to  read  as  follows: 

Attthorit)-:  29  U,S  C  ■?S6f.  MVihnn  olh»T\vise 

§§  37^  and  37.2 1    I  Amended  ] 

2.  Sections  367,20  and  367.21  are 
amended  by  addmg: 

"jApproved  bv  the  Office  of  Manapemenl 

end  Bodgei  imder  control  mimber  1820-001(1) ' 

following  the  Buthorit>'  ritation  for  each 

gfction 

[FR  Doc  88-20520  Filed  5MJ-68.  8:45  am] 

BftXWO  COOC  «M0-01~II 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52 

IFRL-3442-SI 

Approval  and  Promutgatton  of 
Implementation  Plans;  Vl/lsconsin 

AGENCY:  US-  Environmenlai  Protection 
Agency  (IISEPAJ. 
AcnoM:  Fmal  rutpmakmg. 


T.  USEPA  18  approving  revisions 
to  the  Vehide  Inspection  and 
Maintenance  (1/M1  portion  of 


Wisconsin's  Cartwn  Monoxide  (CO)  and 
Ozone,  State  Implementation  Plan  (SIP! 
The  State  of  Wisconsin  submitted  a 
revised  Table  1  for  Natural  Resources 
(N'R)  435.04.  Wisconsin  Administrative 
Code  '.  The  Slate  has  subsequently 
recodified  its  environmental  regulations 
into  the  Wisconsm  Admmistrative  Code 
N'R  485.04  (formerly  1M,17).  LTSEPA  is 
reviewing  Wisconsin  s  recodified 
voUtiie  orgamc  compound  (VOCj  rules 
and  will  rulemake  on  the  recodified 
VOC  Rules  m  the  near  future. 

Operating  statistics  from  the  first  year 
of  the  program  show  that  some  model 
years  are  carrying  a  greater  burden  for 
achieving  emission  reductions,  as 
demonstrated  by  the  relatively  high 
failure  rales  for  particular  model  year 
vehicles,  as  compared  to  other  model 
year  vehicles.  TTie  intent  of  the 
submitted  SIP  is  to  revise  the  emissior, 
standards  to  distribute  more  evenly  thr 
derived  emission  reduction  among  the 
model  year? 

EFFECTIVE  OATt  This  action  will  be 
effective  November  6.  1988  unless  notice 
is  received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments. 

Copies  of  this  revision  lo  the 
Wisconsin  SfP  is  available  for 
inspection  at:  U.S  Environmental 
Protection  Agency.  Public  Informauon 
Reference  Unit,  401  M  Street.  SW.. 
Washington.  DC  20460 
AOORESSES:  Copies  of  the  SIT  revision, 
and  other  metenals  relating  to  this 
ruleraiiiang  are  available  for  mspection 
at  the  following  addresses:  (It  is 
recommended  that  you  telephone  Anne 
E.  Tenner  at  (312)  353-3849  before 
visiting  the  Region  V  Office  1 
US  Environmental  Protection  Agency 

Region  V.  Air  and  Radiation  Branch 

(5AR-26i.  230  South  Dearborn  Street 

Chicaga  Illinois  60604. 
Wisconsin  Department  of  Natural 

Resources.  Bureau  of  Air 

Management.  101  South  Webster 

Madison.  Wisconsin  5370^ 

Public  comments  to  be  considered, 
must  i>e  received  bv  30  days  from  date 
of  pubbcation. 

Wniten  comments  should  be  sent  to: 
Gar>  Guieziaa  Chief.  Reguiator> 
Analysis  Sectior\,  Air  and  Radiation 
Branch  (5AR-26).  U5.  Environmental 
Protection  Agency.  Region  V.  230  South 
Dearborn  Street.  Chicago.  Illinois  eotxW 

FOR  FURTHEM  INFORtUTIOH  CONTACT: 
.Viine  E  Tenner.  |312|  353-3849. 
SUM>LEMENTARV  IHRMOtATION:  The 

Clean  Air  Act  (CAAl.  as  amended  in 


'  Wlflomfcrn  AdminisirativB  Cudt  VK  4KSiH 
(foimeriyNKlM17) 
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1977.  requires  ihe  Stdtes  !o  submit  SIPs 
bv  January-  1,  1979.  that  would 
demonstrate  attainment  of  the  National 
.Ambient  Air  Quality  Standards 
(N.A.AQS)  through  adopted  emission 
control  strategies.  SIPs  were  required  to 
demonstrate  compliance  with  the 
pnmar>'  ozone  and  carbon  monoxide 
(Ozone/CO)  NAAQS  by  December  31. 
1982.  The  C.AA  provided  for  the 
extension  of  the  deadline  to  December 
31  1987,  for  ozone  and  CO  aliaimneni  if 
the  Stales  could  show  the  NAAQS  could 
not  be  met  by  the  end  of  1982.  despite 
the  implementation  of  all  reasonably 
available  control  measures  In  order  to 
receive  an  extension.  States  were 
required  to  submit  revised  Ozone/CO 
SIPs  that  included  commitments  to 
implement  a  vehicle  (I/M)  program  on 
.-in  expeditious  schedule  but  no  later 
th.in  December  31. 1982  The  1982 
Ozone.'CO  SIP  approval  policy 
published  on  January  22.  1981  (46  FR 
7182).  discusses  the  1982  Ozone/CO  SIP 
approval  requirements-  Wisconsin 
requested  and  received  the  5-year 
extension  of  the  Ozone/CO  deadline  for 
Southeastern  Wisconsin.  USEPA 
approved  the  Wisconsin  CO  1982  SIP  on 
March  9.  1984  (49  FR  89201.  Its  1982 
Ozone  SIP  on  March  9,  1984  (49  FR 
89201.  and  the  1/M  SIP  on  Februarv  25. 
1985  (50  FR  75931. 

On  November  20,  1986,  the  State  of 
Wisconsin  submitted  a  revision  to  the 
IM  portion  of  its  Ozone/CO  SIP.  This 
was  a  revised  NR  485.04,  Wisconsin 
Administrative  Code,  plus  State  SIP 
Revision  Certification  (certifying  that  a 
public  hearing  was  held). 

The  SIP  desien  projected  a  failure  rate 
for  the  federally  approved  Wisconsin 
I,  .M  program  of  20  percent  (%|, 
Although,  the  program's  actual  failure 
rite  was  20,4*^.  some  model  years  were 
bearing  a  greater  burden  of  the  emission 
rt-ductions  than  others.  For  instance. 
operating  statistics  for  the  First  part  of 
the  program  show  that  the  1978  model 
year  vehicles  have  a  33.1%  failure  rate. 
while  the  1977  model  year  had  a  28.3% 
failure  rate.  The  State  requested  the 
following  changes  to  the  emission 
standards  portion  of  Ihe  I/M  SIP.  so  as 
to  eliminate  the  disparity  m  the 
percentage  of  pre-1981  vehicles  that  fail, 
respective  to  any  particular  model  year. 
It  should  be  noted  that  the  Wisconsin  1/ 
M  program  covers  vehicles  from  the  last 
20  model  years.  Therefore,  the  1968-1969 
model  year  category  has  been 
eliminated  in  the  proposed  emission 
standards. 


Maximum  Emission  Concentbatkjn- 
LiOMT  Duty  vehkxes 


MoMlyev 

Cuifona 
UMdlMlora 
No>  t.  1988 

CmccMots 

usadalHr 

Nov   1.  1966 

Itwig 

HC 
(POn) 

CO 

WrovoO 
lodiy) 

HC 
IKWI) 

CO 

1968-1988   

800 
800 
700 
800 
400 
400 
275 
220 

80 
80 
70 
80 
4.0 
4.0 
2J 
ti 

800 
550 
450 

350 
275 
230 
220 

19'2-1974  _. 

1975-1877 

70 
55 

107B 

40 

1070 

30 

I960 -_ 

1981-1880.. 

20 

Maximum    Emission    Concentration- 
Light   Duty   Trucks  (6,000   lbs    on 

LESS) 


I      Cutpo*r»ls  Cutpoints 

\£9Wi  M^s  I       used  after 
Sov  1,  1966        Nov   1    19<» 

(prevKXJS  SiP]  !         lB«fftg 


Motlel  yea; 

HC 
(ppm) 

CO 

•pprowd 
KxHy) 

HC 
(mm) 

CO 

800 
800 

700 
600 
800 

40O 
400 
400 

220 

80 
80 
70 
60 
60 
40 
40 
40 
1-2 

800 
700 
500 

450 
300 

275 
2S0 
220 

1970-1971 

1972-1974 _ 

I97S-1977 

70 
60 

1979 

1980 

1961-1964 

1985  ♦ .._. 

25 
ZO 
1i 

Maximum    Emission    Concentration— 
Light  Duty  Trucks  (6,001   to  B.OOO 

LBS.) 
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700 
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90 
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70 
70 
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40 
40 
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450 
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80 

1972  ..  -. 

1973-1974 _  .  . 

70 

1975-1977 

1978  ... 

85 

107O 

1960 „ 

'981-1984 

1985-      

^5 
2v 

1-2 

Conclusion 

USEPA  approves  the  revised 
emissions  slandfirds  in  the  SIP,  because 
they  should  lead  to  greater  emissions 
reductions,  while  at  the  same  time 
distributing  more  evenly  the  emissions 
reductions  by  model  year.  USEPA 


determined  thai  no  further  emission 
reduction  analysis  was  necessary 
because  the  Stale  had  already  met  the 
emission  reduction  requirements  wilh 
Ihe  20.4%  existing  emission  slandards. 

Because  USEPA  considers  today's 
action  noncontroversial  and  routine,  we 
are  approving  it  today  without  prior 
propo&al.  The  action  will  become 
effective  on  November  8, 1988.  However, 
if  we  receive  notice  by  October  11, 1988 
that  someone  wishes  to  submit  critical 
comments,  then  USEPA  will  publish:  (1) 
A  notice  thai  withdraws  the  action,  and 
(2]  a  notice  that  begins  a  new 
rulemaking  by  proposing  the  action  and 
establishing  a  comment  period. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  Ihe 
requirements  of  section  3  of  Executive 
Order  12291 

Under 5  US.C.  section  605(b).  the 
Administrator  has  certified  thai  SIP 
approvals  do  not  have  a  significanl 
economic  Impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

Under  section  307(b)(ll  of  the  Act. 
petitions  for  judicial  review  of  this 
actions  must  he  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  8.  1988. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference.  Ozone,  Carbon  monoxide, 
Hydrocarbons.  Intergovernmental 

relations. 

Nots.— Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Wisconsin  was  approved  by  the  Direclor  of 
ttx!  FtKteral  Register  on  )uly  1, 1982 

Deled:  Auguiit  11. 1988 
Lee  M.  Tbonum 
Adminislroior 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  I,  Pari  52,  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Autborily:  42  U  S  C   7401-7M2 

Subpart  YY— Wisconsin 

2.  Section  52.2570  is  amended  by 
adding  paragraph  (c)(50)  to  read  as 
follows: 

§  53^570    l6*ntmcatton  of  pian 
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(SO)  On  November  20. 1986.  the  Stale 
of  Wisconsin  submitted  a  revision  to  the 
Vehicle  inspection  and  Maintenance 
program  (l/Ml  portion  of  its  ozone/CO 
SIP.  This  was  a  reNised  rule  Table  1  for 
NR  485.04.  Wisconsin  Administrative 
Code,  plus  State  SIP  Revision 
Certification, 
(i)  Incorporation  by  reference 
(A)  Wisconsin  revised  rule  N'R  485.04, 
Wisconsin  Administrative  Code. 
effective  November  1.  1986. 
jKR  D.:.«.  8ft-M2*_i  Filed  9-ft-«e;  8:45  am) 

nUJMO  CODE  S$ftO-50-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  544 

i  Docket  No.  T&6-01;  Notice  61 
niN:  2127  AC32 

Insurer  Reporting  Requirements;  Ust 
of  Insurers  Required  To  File  Reports  In 
October  1986 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Final  rule. 

sUMMARr:  Title  V!  of  the  Motor  Vehicle 
Informalion  and  Cost  Savings  Act 
requires  each  passenger  motor  vehicle 
insurer  to  file  annual  reports  with  this 
agency,  unless  the  insurer  is  exempted 
by  this  agency  from  filing  such  reports. 
This  law  stipulates  thai  NHTSA  can 
exempt  those  insurance  companies 
whose  market  share  is  below  certain 
percentages  in  each  individual  State  and 
for  the  nation  us  a  whole.  To  cerr>'  out 
these  statutory  provisions,  the  agency 
has  exempted  those  insurance 
companies  that  are  lawfully  eligible  to 
be  exempted  and  has  also  published  a 
hstiog  of  those  insurance  companies 
subject  to  the  reporting  requirements  of 
Title  VI  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act. 
The  list  of  insurance  companies 
required  to  file  reports  may  differ 
annually  since  a  company's  eligibility 
for  exemption  from  the  reporting 
requirements  may  change,  as  its 
national  and  State-by-State  market 
shares  change.  To  properly  address  this 
situation.  NHTSA  publishes  annual 
updates  listing  the  insurance  companies 
that  are  required  to  file  these  reports 
each  year.  The  updated  list  is  based  on 
the  most  current  market  share 
information  available  to  the  agency. 
Those  insurance  companies  included  on 
Ihe  list  Bl  Ihe  end  of  this  rule  are 
required  to  file  reports  for  the  1987 
calendar  year  not  later  than  October  25, 


1988.  Any  insurance  company  omitted 
from  this  hsi  is  not  required  to  file  a 
report  for  the  198"  calendar  year. 
EFFtcnvc  DATES:  The  final  rule  on  this 
subject  will  be  effective  Oclober  11. 
1988. 

FOn  FURTHER  INFORMATION  CONTACT: 

Barbara  A.  Kurtz,  Office  of  Market 

Incentives.  NHTSA.  400  Seventh  Street 

SW.,  Washingon.  DC  20590  (202)  366- 

4808. 

SUPPtfMENTARV  INFORMATION: 

Background 

Section  612  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  (the 
Act;  15  US.C  2032)  requires  each 
insurer  to  file  an  annual  report  with 
NHTSA  unless  the  agency  exempts  the 
insurer  from  filing  such  reports.  The 
term  "Insurer"  is  defined  very  broadly 
for  the  purposes  of  section  612.  which 
consists  of  two  broad  groups  of  entities 
One  of  these  groups  is  included  in  the 
definition  of  "insurer"  by  virtue  of 
section  6l2|a)(3).  That  section  specifies 
that,  for  the  purposes  of  sectjon  612,  the 
term  "insurer"  includes  any  person. 
other  than  a  governmental  entity,  who 
has  a  fleet  of  20  or  more  motor  vehicles 
used  primarily  for  rental  or  lease  and 
are  not  covered  by  theft  insurance 
policies  issued  by  insurers  of  passenger 
motor  vehicles.  The  requirements  for 
this  group  of  insurers  are  not  addressed 
in  or  affected  by  this  rule. 

The  other  broad  group  is  included 
within  the  term  "insurer"  by  virtue  of 
section  2(12)  of  the  Act  (15  U.S.C. 
1901(12)).  Thai  section  provides  that 
every  per&on  engaged  in  the  business  of 
issuing  passenger  motor  vehicle 
insurance  policies  is  an  insurer, 
regardless  of  the  size  of  the  business. 
Section  6l2(a)t5)  provides  that  the 
agency  shall  exempt  smal!  insurers 
included  in  this  second  broad  group 
from  the  reporting  requirements  if 
NffTSA  finds  that  such  exemptions  will 
not  significantly  affect  the  validity  or 
usefulness  of  the  information  collected 
and  compiled  in  the  report,  either 
nationally  or  on  a  State-by-State  basis. 
The  term  "small  insurer"  is  defined  in 
section  612(a)(5)(C)  as  an  insurer  whose 
premiums  account  for  less  than  1 
percent  of  the  total  premiums  for  all 
forms  of  motor  vehicle  insurance  issued 
bv  insurers  within  the  United  States 
However,  that  section  also  stipulates 
that  if  an  insurance  company  satisfies 
this  deflation  of  a  "small  insurer."  but 
accounts  for  10  percent  or  more  of  the 
total  premiums  for  all  forms  of  motor 
vehicle  insurance  issued  by  insurers 
within  a  particular  State,  such  an  insurer 
must  report  the  required  information 
about  its  operations  in  that  State. 


To  implement  these  statutorj  criteria 
for  exempting  small  insurers.  NKTSA 
has  used  the  data  voluntarily  supplied 
by  insurance  companies  to  AM.  Best  to 
determine  the  insurer's  market  shares 
nationally  and  in  each  State,  The  A.M. 
Best  data  base  was  chosen  because  it  is 
both  accurate  and  timely,  and  because 
Its  use  imposes  no  additional  burdens 
on  any  party 

After  examining  the  A.M.  Best  data, 
NHTSA  determined  that  it  should 
exempt  all  those  insurance  companies 
that  were  statutorily  eligible  for 
exemption  from  these  reporting 
requirements-  This  determination  was 
based  on  two  separate  considerations 
First.  NTfrSA  determined  that  the 
reports  from  only  those  insurance 
companies  that  were  statutorily  required 
to  file  reports  would  provide  the  agency 
with  representative  data,  both 
nationally  and  on  a  State-b\ -State  basi^ 
Second.  NHTSA  determined  that  the 
report  data  to  be  provided  by  insurantt- 
companies  who  were  ineligible  for  an 
exemption  would  be  sufficient  for 
NHTSA  to  carr>'  out  its  activities  and 
responsibilities  under  Title  VI  of  the 
Act 

Accordingl),  the  agency  included  an 
Appendix  A  and  an  Appendix  B  in  the 
final  rule  for  insurer  reports  published 
January  2,  1987  [52  FR  59).  and  updated 
these  appendices  annually.  The  20 
insurance  companies  listed  in  the 
Ianuar>  2, 1987.  Appendix  A  had 
premiums  that  accounted  for  1  percent 
or  more  of  all  motor  vehicle  insurance 
premiums  paid  nationally.  Therefore, 
those  companies  were  required  to  report 
on  their  operations  for  even.  State  m 
which  they  did  business  The  eleven 
insurance  companies  listed  in  the 
January  2,  1987,  Appendix  B  had 
premiums  that  accounted  for  10  percent 
or  more  of  the  total  motor  vehicle 
insurance  premiums  within  a  particular 
Stale  or  States.  Such  companies  were 
required  to  report  on  their  operations 
only  for  those  States  in  which  their 
premiums  accounted  for  10  percent  or 
more  of  the  total  premiums 

The  market  shares  for  each  of  the 
insurance  companies  listed  in  the 
January  2. 1987.  final  rule  were  derived 
fi^m  the  A.M.  Best  data  for  1984.  the 
most  recent  year  for  which  the  A.M- 
Best  data  were  available  as  of  the  date 
the  final  rule  was  published-  Since  that 
lime.  A.M.  Best  data  for  more  recent 
calendar  years  have  become  available. 
In  its  January  2,  1987,  final  rule,  NHTSA 
slated  that  "The  agency  will  update 
these  appendices  annually,  shortly  after 
A-M.  Best  publishes  its  reNised  listings, 
to  refiecl  changes  in  premium  shares  for 
the  insurance  companies"  (52  FR  62]. 


BEST  COPY  AVAILABLE 
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Accordingly,  the  agency  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
on  January  21.  1988.  (S3  FR  1641). 
p"uposing  an  updated  listing  of  subject 
insurance  companies  that  rausi  provide 
annual  insurer  reports  to  the  agency  for 
the  1987  calendar  year.  Thai  NPRM  used 
the  mosi  current  A.M.  Besl  data  to 
determine  which  insurance  companies 
are  siatutonly  required  to  file  reports  by 
October  25,  1988.  That  notice  proposed 
that  al!  insurance  companies  that  were 
statutorily  eligible  for  an  exemption 
from  these  reporting  requirementa 
should  be  exempted. 

No  comments  were  received  on  the 
proposed  rule  For  the  reasons  set  forth 
above  and  in  the  NPRM,  this  final  nile 
adopts  the  proposed  Uatmgs  fur  both 
Appendix  A  and  Appendix  B. 

This  rule  is  effective  30  days  after 
publication  in  the  Federal  Register.  As 
noted  earlier  in  this  preamble,  section 
612  of  the  Cost  Savings  Act  (15  U.S.C. 
2032)  imposes  a  statutory  duty  on 
insurers  that  were  not  exempted  from 
t.hese  reporting  requirements  to  fde  a 
report  for  the  1987  calendar  year  no 
later  than  October  25. 1988. 

Regulatory  Impacts 

/  Cosfs  and  Other  Impacts 

NtfTSA  has  analyzed  this  rule  and 
determined  that  it  is  neither  "ma|or" 
within  the  meaning  of  Executive  Order 
12291  nor  "significant"  within  the 
meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures.  This  final  rule  impiemenlB 
the  agency's  pohcy  of  ensuring  that  all 
insurance  companies  that  are  statutorily 
eligible  for  exemption  from  the  msurer 
reporting  requirements  are  m  fact 
exempted  from  those  requirements.  On 
Lhe  other  hand,  those  companies  that  are 
not  statutorily  eligible  for  an  exempnon 
are  expressly  required  to  file  reports. 

NHTSA  does  oot  believe  that  this 
rule,  reflecting  more  current  A.M.  Besl 
ddta.  affects  the  impacts  described  in 
the  fmaJ  regulatory  evaluation  prepared 
for  49  CFR  Part  544.  Accordmgly.  a 
separate  regulatory  evaluation  has  not 
been  prepared  for  this  rulemaking 
action  Using  the  coat  estimates  m  the 
Final  regulatory  evaluation  for  Part  544. 
the  agency  estimates  that  it  will  cost  the 
five  insurance  companies  added  to 
Appendix  A  about  $100,000  each  to  file 
an  initial  report  while  saving  about 
$50,000  each  for  the  three  companies 
deleted  from  Appendix  A.  The  company 
that  IS  deleted  ft^m  Appendix  B  will 
save  about  $20,000.  Therefore,  the  net 
total  impact  of  these  changes  is 
estimated  to  be  a  cost  increase  of 
approximately  $330,000  for  insurance 


companies-  This  is  well  below  the 
threshold  of  $1U0  milhon  for  classif>'in8 
a  rulemaking  action  as  "major"  under 
the  Executive  Order. 

As  noted  above,  a  full  regulatory 
evaluation  was  prepared  for  the  final 
rule  establishing  49  CFR  Pari  544. 
Interested  persons  may  wish  to  examine 
that  evaluation  in  connection  with  this 
rule.  Copies  of  that  evaluation  have 
been  placed  in  Docket  No.  T86-OT: 
Notice  2.  Any  interested  person  may 
obtain  a  copy  of  this  evaluation  by 
wnting  to  NHTSA.  Docket  Section, 
Room  5109.  400  Seventh  Street  SW., 
Washington.  DC  2O590.  or  by  callirrg  at 
(202)  366-4949- 

2.  Paperwork  Reduction  Act 
The  information  collection 

rpquirements  in  this  rule  have  been 
submitted  to  and  approved  by  the  Office 
of  Manag(?menl  and  Budget  fOMBt 
pursuant  to  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S  C. 
3501  fit  se<f  ].  These  requirements  have 
bt*cn  approved  through  [uly  31. 1990 
[OMB  approval  number  2127-0547). 

3.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  under  the 
Regulatory  Flexibility  Act  (5  US.C  601 
ft  seq.].  Section  612(a)(5}(C|  defines 
"small  insurer"  in  part  as  any  insurer 
whose  premiums  for  motor  vehicle 
insurance  account  for  le*>s  than  one 
percent  of  the  total  premiums  for  all 
forms  of  motor  vehicle  insurance  issued 
by  insurers  within  the  United  States,  or 
any  msurer  whose  premiums  within  any 
Slate,  account  for  less  than  10  percent  of 
the  total  premiums  for  ell  forms  of  motor 
vehicle  insurance  issued  by  insurers 
within  the  State-  None  of  the  27 
companies  listed  in  Appendices  A  orB 
is  a  self-insured  mot<jr  vehicle  rental  or 
leasing  company  and  all  Ihese 
companies  exceed  the  'small  insurer" 
standards  outlmed  in  section 
612laI|5J(C).  Therefore.  I  certify  that  the 
final  rule  wiU  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  smaU  entities. 

4-  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
crileha  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  have  su^iaenl 
federalisTD  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

5.  EnvirvnmentaJ  Impacta 

In  accordance  with  the  Natiorul 
Envirormiental  Ptjlicy  Act.  NHTSA  has 


considered  the  environmental  impacts  of 
this  rule  and  determined  that  it  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment. 

List  of  Subjects  lo  49  CFR  Port  M4 

Crime  insurance.  Insurance,  Insurance 
companies.  Motor  vehicles.  Reporting 
aud  recordkeeping  requirements. 

In  consideration  of  the  foregoing.  49 
CFR  Part  544  is  amended  as  follows: 

PART  544— lAMENOEDl 

1.  The  authonty  citation  for  Pari  544 

continues  to  read  as  follows. 

Authonly:  15  V  S  C  21)32;  deleganon  of 
authonty  at  «9  CFH  1  Ja 

2.  Appendix  A  to  Part  544  is  revised  lo 
reed  as  follows: 

Appendix  A — Issuers  of  Motor  Vehicia 
Insurance  Policies  Subject  to  the 
Reporting  Requirements  in  Each  State  in 
WUch  They  Do  Business 

Sirtte  Farm  Croup 

Allstate  Insurance  Group 

Farmers  Insurance  Croup 

Nationwide  Croup 

Aetna  Ufe  ft  Casualty  Croup 

Liberty  Mutual  Group 

Tmvefen  Insurance  Croup 

Hartford  (naursnce  Grtnip 

tJSAA  Group 

Untied  States  FftC  Craup 

Geico  Corporation  Group 

American  International  Croup 

CltiNA  Group 

Gontinental  Grmip 

pirtrmiin'B  Fund  Croup 

CNA  lnsuranr.e  Group 

Cahfdmia  Siatr  Auto  Asnoclatfon 

Arrv«ncan  Fjimily  Group 

Prt'srfftsivt  Group 

Crum  A  Forsler  CompHnies 

3.  Appendix  B  to  Purl  544  is  revised  lo 
read  as  follows: 

Appendix  B — Issuers  of  Motor  Vehkie 
Insurance  Poiides  Subiact  to  the 
Reporting  Requiranieols  Only  Ln 
Designated  States 

Alubamn  Farm  Bureau  Group  (Alabama) 
Island  Insurance  Croup  [Hawaiil 
Kentucky  Farm  Bureao  Croup  (Kentucky) 
Commercial  Unicm  Assurance  Croup  (Maine) 
Auto  Oub  of  Mirii!)(in  Croup  (Mlrhigan) 
Simrhpm  Farm  Bureau  Croup  (Mtssiwippil 
Arnica  Mutual  Insurance  Company  (Rhode 

lalandl 

Issue  Date:  September  9,  T988. 
Diane  K.  Steed. 
Adwinistrotor. 

[FR  Doc-  8ft- 20564  Tiled  ^-O-^S.  B:45  amj 
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49  CFR  Part  571 

I  Docket  No.  67-04;  Notice  4] 
RIN:  2127-AC  73 

Federal  Motor  Vehicle  Safety 
Standards;  Air  Brake  Systems 

agency:  National  Highway  Traffic 
Sdfely  Administration  (NHTSA).  DOT. 
ACTION:  Final  rule:  partial  response  to 
pelilions  for  reconsideration;  delay  of 

effective  date. 

SUMMARY:  In  a  Tinal  rule  published  In 
the  Federal  Register  (53  FR  7931)  on 
March  11. 1388.  NHTSA  amended 
Standard  No.  121.  Air  Brake  Systems,  to 
clarify  the  standard's  parking  brake 
requirements.  The  amendments 
permitted  manufacturers  to  comply  with 
the  new  requirements  as  an  option  to 
complying  with  the  requirements  being 
superseded  effective  April  11, 198B,  and 
required  mandatory  compliance  with 
those  requirements  effective  September 
7, 1986  (180  days  after  publication).  In 
partial  response  lo  two  petitions  for 
reconsideration,  this  notice  amends  the 
standard  by  extending  for  one  year  (i.e., 
until  September  7. 1989)  the  period  for 
which  manufacturers  may  comply  with 
either  the  earlier  or  new  requirements. 
The  agency  will  later  provide  a  further 
response  to  the  two  petitions  for 
reconsideration. 

DATE:  The  amendments  made  by  this 
rule  are  effective  September  9. 1988. 
Petitions  for  reconsideration  must  be 
received  by  October  11. 1988. 
ADDIIESS:  Petitions  for  reconsideration 
should  be  submitted  to:  Administrator. 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW.. 
Washington.  DC  2059*1 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr  Scott  Shadle.  Office  of  Vehicle 
Safety  Standards.  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW..  Washington.  DC 
(202-366-5273). 

SUm>L£MENTARV  INFORMATION:  In  a  final 
rule  published  in  thf  Federal  Register 
(53  FR  7931)  on  March  11. 19B8.  NHTSA 
amended  Standard  No.  121.  Air  Brake 
Systems,  lo  clarify  the  standard's 
parking  brake  requirements.  The 
amendments  required  actuation  of  a 
mechantc^^il  means  for  holding  the 
parking  brakes,  within  three  seconds 
after  operation  of  the  parking  brake 
control.  (For  trailers,  such  actuation  was 
required  within  three  seconds  after 
venting  to  the  atmosphere  of  the  front 
supply  line  connection  is  initiated.)  In 
addition,  vehicles  were  required  to  be 
capable  of  meeting  requirements  related 
to  parking  brake  retardation  force 
within  the  three  second  period.  The 


omendments  also  required  that  the 
grade  holding  test  (or  alternative 
drawbar  test)  be  met  with  only  If^ 
mechanical  means  of  holding  th^' 
parking  brakes  in  operation.  The 
amendments  required  mandatory 
compliance  effective  September  7, 1988 
(180  days  after  publication),  while 
permitting  manufacturers  to  comply  with 
the  new  requirements  as  an  option  to 
complying  with  the  requirements  being 
superseded  effective  April  11, 1988 

The  agency  staled  in  the  March  1980 
notice  that  it  believed  all  parking  brakes 
currently  being  sold  complied  with  the 
amendments  being  adopted.  The  agency 
also  stated  its  belief  that  since  any 
necessary  certification  could  be 
accomplished  by  engineering  analysis 
and  simple  tests.  ISO  days  provided  a 
sufficient  time  for  that  purpose. 

NHTSA  received  two  petitions  for 
reconsideration.  One  of  the  petitioners, 
Volvo  CM  Heavy  Truck  Corporation, 
requested  that  the  agency  rescind  the 
application  of  the  timing  amendment  to 
tandem  tnicks  with  spring  brakes,  and 
that  one  of  the  specified  conditions  for 
the  timing  tests  (initiril  rcsenoir  system 
pressure  of  100  psi)  be  removed  That 
company  asserted  thai  compliance  with 
the  standard  as  amended  is  not 
practicable  and  is  unreasonable.  Volvo 
GM  suggested  that  NHTSA  was 
generally  correct  in  slating  that  the  rule 
did  not  affect  parking  brakes  currently 
being  sold,  but  that  the  agency  had 
overlooked  a  significant  segment  of  the 
vehicle  population,  heavy  tandem 
trucks.  That  company  submitted  lest 
results  for  two  heavy  trucks.  According 
to  Volvo  GM.  "one  exceeds  the  limit  and 
the  other  does  not  contain  compliance 
margins  sufficient  to  accommodate 
manufacturing  tolerances."  That 
company  also  argued  that  the  test 
condition  which  specifies  initial 
reser\'oir  system  pressure  of  100  psi  is 
design  restrictive. 

The  other  petitioner.  Navistar 
International  Transportation 
Corporation,  stated  that  it  has  confirmed 
that  in  its  parking  brake  systems  the  air 
pressure  drops  to  zero  within  the 
ailutled  lime.  That  company  stated  that 
based  upon  this  fact  and  the  agency's 
statements  in  the  preamble,  it  believes 
that  its  vehicles  comply  with  the  timing 
requirements  of  the  final  rule.  Navistar 
In'.enuilional  added,  however,  that  after 
actuation  of  the  control  knob, 
experience  has  shown  that  as  much  us 
one  revolution  of  the  braked  wheels 
muy  be  necessary  to  permit  the  brake 
shoes  to  be  sufficientl>  energize  to  reach 
peak  torque.  That  company  stated  that 
this  "wrap  up"  process  can  lake  several 
seconds,  depending  on  brake 
characteristics  and  driver  finesse. 


Navistar  International  stated  that 
should  this  "wrap  up"  movement  not  be 
considered  permissible  by  the  agency,  it 
requested  that  Its  submission  be 
considered  a  petition  for  reconsideration 
of  the  final  rule,  to  permit  the  "wTap  up" 
movement. 

As  ts  clear  from  the  preamble  to  the 
March  1988  final  rule,  NHTSA  did  not 
beheve  that  the  amendments  would 
require  changes  in  any  parking  brakes 
currently  being  sold.  The  agency  has  not 
completed  its  analysis  of  the  two 
petitions  for  rulemaking,  given  the 
complexity  of  the  issues.  However, 
NHTSA  is  concerned  that  the  petitions 
raise  the  possibility  that,  contrary  lo  the 
agency's  belief  in  establishing  the  March 
1988  final  rule,  some  current  parking 
brakes  may  nol  comply  with  the 
amendments  that  become  effective,  on  a 
mandatory  basis,  on  September  7. 1988. 

Accordingly,  in  partial  response  lo  the 
two  petitions  for  reconsideration. 
NHTSA  has  decided  to  delay,  for  one 
year,  the  time  the  amendments  become 
effective  on  a  mandatory  basis.  This 
delay  in  effective  date  will  permit  ihe 
agency  lo  complete  its  analysis  of  the 
arguments  made  by  the  petitioners,  and 
provide  a  further  response  to  the 
petitions.  Thus,  manufacturers  may 
continue  to  comply  with  either  the 
March  1968  requirements  or  the 
requirements  that  were  superseded  by 
that  notice,  until  September  7. 1989. 

NHTSA  finds  for  good  cause  that  it  is 
in  the  public  interest  to  establish  an 
immediate  effective  date  for  ihe 
amendments  made  by  this  notice.  In  the 
absence  of  an  immediate  effective  dale, 
manufacturers  might  be  unable  to  certify 
that  some  of  their  vehicles  currently 
being  produced  comply  with  Standard 
No.  121.  The  amendments  impose  no 
new  requirements  but  Instead  increase 
manufacturer  flexibility  by  extending 
the  time  they  may  comply  with  the 
allomative  parking  brake  requirements. 
As  discussed  above,  the  new  September 
7, 1989  effective  dale  will  give  sufficient 
lime  for  the  agency  to  complete  its 
analysis  of  the  arguments  made  by  the 
petitioners,  and  provide  a  further 
response  to  the  petitions. 

The  agency  has  analyzed  these 
amendments  and  determined  that  they 
are  neither  "major"  within  the  meaning 
of  Executive  Order  12291  nor 
"significant"  within  the  meaning  of  the 
Department  of  Transportation  regulatory 
policies  and  procedures.  The  agency  has 
determined  that  the  economic  effects  of 
the  amendments  are  so  minimal  that  a 
full  regulator}'  evaluation  is  not 
required.  Since  the  amendments  impose 
no  new  requirements  but  simply  add 
compliance  allematives  until  September 
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7. 19*19.  any  cost  impacts  would  be  in  the 
nature  of  slif^ht.  nonquantlfiable  cost 
savings- 

In  accordance  with  the  Rejrulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation.  I 
certify  that  the  amendments  will  not 
have  a  significant  economic  impact  on  a 
substantia!  number  of  small  entities.  For 
the  reasons  discussed  above,  the  only 
impacts  of  the  amendments  will  be  In 
the  nature  of  slight,  nonquantlfiable  cost 
sa\,mg8.  Thus,  neither  manufacturers  of 
motor  vehicles,  nor  small  businesses, 
small  organizations,  and  small 
governmental  units  which  purchase 
motor  vehicles,  will  be  significantly 
affected  by  the  amendments. 
Accordinsly,  no  regulatory  flexibility 
analysis  has  been  prepared. 

The  agency  has  also  analyzed  this 
rule  for  the  purpose  of  the  National 
Environmental  Pohcy  Act  and 
determined  that  it  will  not  have  any 
significanl  impact  on  the  quality  of  the 
human  environment. 

Finally,  this  rule  has  been  analyzed  m 
accordance  with  the  pnnciples  and 
cntena  contained  In  Executive  Order 
12612.  and  It  has  been  determmed  that 
the  rule  does  not  have  sufficient 
federabam  impbcationa  to  warrant  the 
preparation  of  a  Federahsm 
Assessment. 

List  of  Subjects  in  49  CFR  Pari  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

PART571-{AiyiENDEDl 

In  consideration  of  the  foregoing.  49 
CFR  Part  571  is  amended  as  follows: 

1.  The  authority  citation  for  Part  571 

continues  lo  read  as  follows: 

.Authority:  15  V  SC.  1392.  1401.  1403.  1407: 
delej^diion  of  amnonty  dt  49  CFK  1.50. 

S571.121    (Amendttdl 

2.  S  5.6.3  of  S  571.121  is  revised  la  read 

as  follows; 

S  5.6.3    Application  and  holding.  Each 
parking  brake  system  shall  meet  the 
requirements  of  S  3.6. 3.1  through 
S  5.6.3.4.  except  that,  at  the  option  of  the 
manufacturer,  vehicles  manufactured 
before  September?,  19tt9  may  meet  the 
requirem^'n's  siwcified  m  S5.t).3.5. 

S 5. 6.3  1     The  parkins  brake  system 
shall  be  capable  of  achieving  the 
minimum  performance  specitled  either 
m  S5.6  1  or  S  5.6.2  with  any  single 
leakage-type  failure,  in  any  other  brake 
syst»:'m.  of  a  part  designed  to  contain 
compressed  uir  or  brake  fluid  (except 


failure  of  a  component  of  a  brake 
chamber  housing). 

S  5. 6.3  2    For  trucks  and  buses,  with 
an  initial  reservoir  system  pressure  of 
10()  psi  and.  if  designed  lo  tow  a  vehicle 
equipped  with  air  brakes,  with  a  50 
cubic  inch  test  reservoir  connected  lo 
the  supply  line  coupling,  at  all  times 
after  three  seconds  from  the  time  of 
acfualion  of  the  parking  brake  control 
the  p.irking  brake  system  shall  achieve 
the  minimum  parking  retardation 
performance  specified  (n  SS.6.3.1.  For 
trailers,  with  an  initial  supply  line 
pressure  of  100  psi  and.  if  designed  to 
tow  a  vehicle  equipped  with  air  brakes, 
with  a  50  cubic  inch  lest  reservoir 
connected  to  the  supply  line  coupling,  at 
all  times  after  three  seconds  from  the 
time  venting  to  the  atmosphere  of  the 
front  supply  line  connection  is  initiated, 
the  parkmg  brake  system  shall  achieve 
the  minimum  retardation  performance 
specified  inS5.6.3.1. 

S  5-6.3.3    A  mechanical  means  shall 
be  provided  which  is  capable,  with  zero 
uir  pressure  and  zero  Huid  pressure  in 
the  vehicle  and  without  electrical  power. 
of  holding  the  parking  brake  application 
at  a  level  meeting  the  minimum  parking 
retardation  performance  specified  in 
S  5.6.3.1. 

S5.8.3  4    For  trucks  and  buses,  with 
an  initial  reservoir  system  pressure  of 
100  psi  and.  if  designed  to  tow  a  vehicle 
equipped  with  air  brakes,  with  a  50 
cubic  inch  test  reservoir  connected  (o 
Ihe  supply  line  coupling,  no  later  than 
three  seconds  from  the  time  of  operation 
of  the  parking  brake  control,  the 
mechanical  means  referred  lo  in  S  5.6.3.3 
shall  be  actuated.  For  trailers,  with  an 
initial  supply  line  presfiure  of  100  psi 
and,  if  designed  to  low  a  vehicle 
(equipped  with  air  brakes,  with  a  50 
[.ubic  int^h  test  reservoir  connected  to 
the  supply  tine  coupling,  no  later  than 
three  seconds  from  the  time  venting  to 
the  atmosphere  of  ihe  front  supply  tine 
connection  is  initiated,  the  mechanical 
means  referred  to  in  S5.6.3.3  shall  be 
actuated. 

S  5.6.3.5    (OpUonoi  requirement  for 
lehicles  manufactured  before 
September  7,  19891  The  parking  brake 
system  shall  be  culpable  of  achieving  the 
mintmum  performance  specified  either 
in  S  S.6.1  or  S  5.6.2  with  any  single 
leakage-type  failure,  in  any  other  brake 
system,  nf  a  part  designed  to  contain 
compressed  air  or  brake  fluid  (except 
fiiilure  of  a  component  of  a  brake 
ch^jmber  housing).  Once  apphed.  the 
parking  brakes  shall  be  held  tn  the 
dpplied  position  solely  by  mechanical 
means. 


I95u^d  on  September  A.  1988. 
leffray  R-  MlUsr, 
.\cting  Administrator. 
|FR  Dot  88-30551  Filed  9-*-«l;  4:11  pm| 
BILUNO  COOC  Mt«-4*-H 


DEPARtyENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  WUdUfe 

and  Ptants;  DetOfm^rutJon  of  Helonlas 

bullata  (Swamp  Pink^  to  be  a 

Threatened  Species 

AOENCV:  Fish  and  Wildlife  Service. 

Interior 

action:  Final  rule. 

summary:  The  Service  determines 
Hthnioa  bullata  to  be  a  threatened 
species  and  thereby  provides  the 
species  needed  protection  under  the 
authority  contained  in  the  Endangered 
Species  Act  of  1973.  as  amended. 
Approximately  75  populations  are 
known  to  occur  throughout  the  species' 
range  from  New  Jersey  to  Georgia. 
Thirty-five  of  the  known  populations 
occur  in  the  freshwater  wetlands  of  New 
jersey's  coastal  plain.  Sixteen 
populations  are  known  in  Virginia: 
North  Carolina  has  seven;  l^elaware  has 
SIX.  and  Nfaryland  has  four  populations. 
GeoTgia  and  South  Carolina  each  have 
one  known  population,  and  the  plant  is 
believed  extirpated  from  New  York.  The 
species  is  threatened  by  the  filhng  and 
draining  of  its  wetland  habitats  and  by 
private  collecting.  Critical  habitat  is  not 
t)eing  determined. 

DATE:  The  effective  date  of  this  rule  is 
October  11.  1988 

ADOMESSCS:  The  complete  file  for  this 
rule  is  available  for  inspechon.  by 
appointment,  during  normal  hours  at  the 
U.S.  Fish  and  Wildlife  Service.  One 
Gateway  Center,  Suite  700,  Newton 
0)rner.  M-issachuhetts  02158, 
POn  FURTHER  INFORMATION  COtfTACT 
Anne  Hechi  at  the  above  dddresa  or  by 
telephone  1 617-^*65-5100  or  FTS  fi29- 
9:Mfil. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  swamp  pink  [Hehnias  buthta] 
represents  a  monotypic  genus  in  the  lily 
family  (Libaceae),  which  historically 
occurred  along  small  streams  and  in 
swamps,  bogs,  and  other  wetlands  from 
New  York  to  northern  Georfpa.  Although 
the  first  collection  of  the  plant  is 
uncertain,  it  probably  occurred  in  the 
Philadelphia  area  in  Ihe  mid-1700*s  by 
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Swedish  naturahst  Peter  Kalm.  Based  on 
Kalm's  cottections.  the  plant  was 
described  by  Linnaeus  m  the  first 
edition  of  Species  Piantarum  (ft-own 
1910). 

This  perennial  species  is  strikingly 
attractive  and  very  distinctive.  It  has 
many  smooth,  lance-shaped,  evergreen 
leaves,  which  grow  m  a  basal  rosette 
from  a  tuberous  rhizome.  The  stout 
hollow  stem  is  1-2  feet  (3-6  decimetersl 
tni]  and  is  topped  by  a  short  derute 
raceme  of  pink  or  purplish  fiowers  that 
appear  in  Apnl  or  earty  May.  The 
sppcies  inhabits  a  variety  of  freshwater 
wetlands  including  spring  seepages. 
swamps,  bogs,  meadows,  and  margins  of 
meandering  small  streams. 

The  most  significant  threat  to 
Helonias  bullata  is  the  direct  loss  or 
alteration  of  its  wetland  habitats.  Many 
eastern  States  have  lost  a  significant 
percentage  of  Lheir  wetlands  since  the 
mid]900's  {Tiner  1966).  Ditching  and 
draining  of  lowlands  for  agncultural 
purposes  and  logging  of  hardwood 
swamps  are  continuing,  but  the  greatest 
ongoing  threat  is  the  direct  filling  or 
alteration  of  inland  wetlands  due  to 
expanding  urbanization  Loss  of  swamp 
pmk  habitat  can  be  attributed  to 
channelization  for  flood  control,  ditching 
and  draining  for  increased  agriculture, 
and  filhng  for  housing  projects, 
industrial  developments,  and  highways. 
The  quality  of  wetlands  has  also  been 
degraded  by  sedimentation,  water 
polJuIion  and  waste  disposal.  Several 
New  Jersey  populations  Qi  Hehnias 
bullata  have  been  completely  destroyed 
or  severely  depleted  by  erosion  and 
sihalion  from  housing  project 
construction  artivities- 

Approximately  100  populations  were 
known  to  exist  historically  in  the  Stale 
of  New  jersey,  but  only  35-40 
populations  remain  there  today.  Most  of 
the  historical  sites  air  presumed  to  have 
been  lost  lo  filhng.  draining,  and 
development  of  wetland  habitats.  A  few 
populations  were  found  during  recent 
intensive  field  surveys,  but  these  new 
populations  are  small  and  usually  in  the 
vicinity  of  a  previously  known  colony 
Some  protection  from  development  is 
provided  lo  populations  within  the 
Pinelands  National  Reserve  (Reserve). 
Tliese  colonies  are  small,  however. 
Virtually  all  of  the  Stale's  largest 
populabons  are  on  private  land  outside 
of  the  Reserve  and  are  therefore 
vulnerable  to  expanding  urbanization 
(pers.  comm.  from  D.  Snyder,  cited  tn 
fiawinski  and  Cassm  1986). 

Extensive  surveys  m  Virginia  located 
sixteen  occurrences  of  Hehnias  bullata 
All  but  one  of  these  populations  occur 
within  a  small  area  (less  than  10  miles 
across]  on  the  western  slopes  of  the 


central  Blue  Rtdge  Mountains  Ten  of  the 
known  locatloru  are  on  the  George 
Washington  National  Forest.  The  Forest 
Service  has  designated  this  species  as 
Sensitive,  and  agency  policy  protects  the 
plants  and  their  habitat  from 
disturbance  One  population  is  on  the 
Blue  Ridge  Parkway,  and  the  National 
Park  Service  is  also  committed  to  the 
species'  protection.  Another  site  is 
located  on  a  State  natural  area  The 
Virginia  Natural  Heritage  Program 
reports  that  the  completeness  of  past 
survey  efforts  in  Virginia  makes  the 
discoveiy  of  additional  populations 
unlikely.  Hehnias  bullata  is  identified 
by  the  Virginia  Heritage  Program  as  a 
strong  candidate  for  State  listing,  and 
the  Virginia  Department  of  Agriculture 
and  Consumer  Services  has  stated  that. 
"Virginia  will  probably  pursue  State 
listing  in  the  near  future." 

Seven  populations  are  known  lo  occur 
in  North  Carolina,  the  largest  of  which  is 
on  the  Pisgah  National  Forest-  The 
remaining  colonies  are  on  private  land. 
In  North  Carolina,  the  plants  are  found 
exclusively  in  mountain  bogs.  This  type 
of  habitat  is  ver\'  rare  in  the  State,  and 
local  experts  have  thoroughly  searched 
most  areas  where  the  swamp  pink  could 
potentially  occur  (Sutter  1984).  Hehnias 
bulhta  is  listed  as  a  threatened  species 
under  North  Carolina's  Plant  Protection 
and  Conservation  Act  of  19"9. 

Destruction  of  swamp  pink  habitat 
due  to  agricultural  drainage  and 
urbanization  has  been  particularly 
severe  m  Delaware  Five  colonies  are 
known  to  have  been  lost  to 
development,  and  only  six  populations 
remain  in  the  State  Some  potential 
habitat  remains  to  be  surveyed,  but  the 
possibihties  of  finding  any  significant 
populations  are  remote.  The  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control  is  working  to 
protect  the  most  significant  colonies. 

One  Maryland  population  straddles 
land  parcels  owned  b>'  the  Stale  and  a 
private  party:  the  other  three  sites  are 
located  entirely  on  private  land  None  of 
these  four  populations  is  secure, 
although  the  Stale  Natural  Henlage 
Program  is  working  with  the  landowners 
to  alleviate  threats  from  on-going  and 
planned  activities  on  or  adjacent  to 
these  sites.  A  known  historical 
population  in  Maryland  was  destroyed 
by  ditching  and  draining  of  wetland 
habitat  for  agncultural  purposes. 
Maryland  lists  Ihe  swamp  pink  as  a 
State  Endangered  plant. 

The  swamp  pink  occurs  in  high 
mountain  bogs  in  Georgia  and  South 
Carolina,  each  of  which  has  one  known 
population.  The  srRf^it^'  of  this  habitat 
type  in  both  Slates  leads  local  experts  lo 
t)elieve  there  is  little  chance  of 


discovering  additional  populations  The 
Georgia  plants  occur  on  private  land. 
and  the  South  Carolina  plants  are 
located  on  State  Heritage  Tru«t  Land 
that  was  recently  purchased  to  protect 
the  site. 

The  northern  limit  of  the  swamp 
pink's  historic  range  ts  southern  New- 
York.  The  New  York  plants  were 
reported  to  occur  on  Staten  laland  and 
were  last  seen  m  the  late  1800  s. 
L'nsuccessful  surveys  conducted  m  other 
potential  habitats  suggest  that  the  plant 
is  extirpated  from  the  State.  Previous 
records  of  the  plant's  occurrence  in 
Pennsylvania  are  considered  erroneous- 

Hehmas  bullata  was  recognized  by 
the  U.S.  Fish  and  Wildlife  Service 
(Service)  as  a  "Category  Z"  candidate 
for  Federal  listing  as  a  threatened  or 
endangered  species  in  the 
comprehensive  Federal  Register  notice 
of  December  15,  1980  (45  FR  824801  and 
again  in  the  1385  updated  notice  (50  FR 
39526)  Categor\'  2  candidates  are  laxa 
for  which  existing  information  indicates 
the  possible  appropriateness  of 
proposing  to  list  as  endangered  or 
threatened,  but  for  which  sufficient 
information  is  not  presently  available  to 
biologically  support  a  proposed  rule. 

The  Endangered  Species  Act 
Amendments  of  198^  required  that  ail 
petitions  pending  as  of  October  13.  1982. 
be  treated  as  having  been  newly 
submitted  on  that  dale.  The  deadline  for 
a  finding  on  ihose  species,  including 
Helomas  bulhta.  was  October  13,  1983 
In  October  of  1963,  1984, 1965.  1986.  and 
1987,  the  petition  finding  was  made  that 
listing  Hehnias  bullata  was  warranted 
but  precluded  by  other  pending  listing 
actions,  in  accordance  with  section 
4(b)(3)(iii!  of  the  Act  Such  findings 
require  a  yearly  recycling  of  the  pelilion, 
pursuant  to  section  4{bl(3)(C)[i)  of  the 
Act. 

In  the  fall  of  1986  the  Service 
completed  a  project  with  the  Eastern 
Regional  Office  of  The  Nature 
Conser\ancy  that  assessed  the  range- 
wide  status  of  32  plant  candidates 
including  Helen ias  bullata  Extensive 
field  searches  were  conducted  in  each 
State  throughout  the  species*  range 
under  direction  of  the  State  Natural 
Heritage  Programs  As  a  result  of  these 
investigations  the  Con8ervanc>' 
recommended  that  Hehnias  bulhta 
merited  Federal  protection  under  the 
Endangered  Species  Act  as  a  threatened 
species.  On  Februar>'  25,  1988  the 
Service  published  a  proposed  rule  (53  FR 
5740-5^43)  finding  that  listing  as  a 
threatened  species  was  warranted  and 
proposing  lo  implement  the  action  in 
accordance  vtith  section  4(bt{3)(BKii)  of 
the  Endangered  Species  Act 


35078 


Federal  RegUter  /  Vol.  53.  No.  175  /  Friday.  September  9,  1966  /  Rules  and  Regulations 


Sununar)'  of  CommeDts  and 
Recommenda  tioiu 

In  the  February  25. 1988  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  information  that  might 
contribute  to  the  development  of  a  final 
rule.  Appropriate  Slate  resource 
agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
other  Interested  parties  were  contacted 
and  requested  to  comment.  Notices 
inviting  public  comment  were  published 
in  newspapers  of  general  circulation  in 
each  area  where  Helonias  buJJata  is 
known  to  occur.  Sixteen  written 
comments  were  received:  all  supported 
the  proposed  rule.  Comments  updating 
the  data  presented  in  the  Backjround  or 
Summary  of  Factors  Affecting  the 
Species  are  incorporated  in  those 
sections  of  this  final  rule. 

Summary  of  Factor*  Affoctiog  the 
Specie« 

Section  4(a)(t)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq  )  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  [50  CFR 
Part  424)  set  forth  the  procedures  for 
adding  species  to  the  Federal  lasts,  A 
species  may  be  determined  to  be  an 
endangprpd  ;r  threatened  species  due  to 
one  or  mare  of  the  five  factors  described 
in  section  4(at(l],  These  factors  and 
their  application  to  Heionias  buUata 
Linnaeus  are  as  follows: 

A  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

The  most  significant  threat  to 
Heionias  builata  is  the  direct  loss  or 
alteration  of  iis  wetland  habitats  The 
plant  has  been  extirpated  from  many 
sites  in  the  mid-Atlantic  Statps  due  to 
e<pandins  residential,  commernai  and 
iridustnai  developments  Increased 
development  has  directly  destroyed 
important  wetland  habitats,  and 
pollution  and  sedimentation  associated 
with  urban  and  agricultural  runoff  have 
rendered  many  remaining  habitats 
unsuitable  for  the  species. 

nuching  and  draining  of  lowland 
areas  to  improve  or  create  additional 
agncultural  land  have  altered  the 
groundwater  table  of  swamp  pink 
habitats  Alteration  of  'he  water  table 
adversely  affects  swamp  pink 
populations  by  creating  unfavorable 
conditions  for  the  species.  Furthermore. 
changes  in  the  water  table  modify 
vegetative  succession,  encouraging 
establishment  of  other  more  aggressive 
or  non-native  plants  that  then  compete 
wnh  the  swamp  pink 


Many  historic  swamp  pink 
populations  in  New  jersey  are  believed 
to  have  been  destroyed  by  filling, 
draining,  or  sedimentation  of  habitat  [D- 
Snyder.  cited  in  Rawinski  and  Cassm 
1988).  The  North  Carolina  Division  of 
Parks  and  Recreation  (letter  of  March 
24.  1968)  states  that.  "Wetlands  of  the 
type  favored  by  this  plant  have  been 
eliminated  at  a  very  high  rate,  with  over 
90%  having  been  destroyed  by 
agricultural  drainage,  road-building.  and 
'urbanization."  The  Maryland  Natural 
Heritage  Program  reports  that  all  four 
populations  in  that  State  are  threatened 
by  current  or  proposed  actiMties  that 
could  adversely  modify  their  habitat, 
although  all  the  landowners  are 
presently  cooperating  vith  the  State  and 
The  Nature  Conservancy  to  secure  the 
sites  (pers.  comm.  D  Boone.  Maryland 
Heritage  Project.  1988). 

B  Oi-erutjiizotion  for  Commercial. 
Recreational.  Scientific  or  Educational 
Purposes 

Several  wildflower  books  and  field 

guides  refer  to  Heionias  bullata  as  one 
of  the  most  beautiful  plants  m  the 
eastern  United  States  Its  striking  beauty 
has  caused  the  plant  to  be  sought  by 
garden  hobbyists  and  cunosity  seekers. 
Many  plants  have  also  been  taken  for 
scientific  purposes  in  documenting  the 
species'  range  and  distribution.  Plants 
have  been  frequently  taken  from  the 
single  Georgia  population  by  botanists 
and  private  collectors  without  the 
knowledge  and  consent  of  the 
landowner  The  plant  is  also  known  as  a 
highly  desirable  species  for  home 
wildflower  gardens.  A  popular 
wildflower  garden  guide.  How  to  Grow 
WildfJotvers.  Wild  Shrubs  and  Trees  in 
Your  Own  Garden,  identifies  the 
desirabihty  of  the  swamp  pink  and 
recommends  the  plant  for  pnvate 
gardens.  Commercial  collecting  and 
selling  of  wild  plants,  however,  does  not 
appear  to  be  significant  at  this  time.  A 
few  commercial  nurseries  or  gardens  do 
sell  plants  cultivated  from  seed. 

C.  Disease  or  Predation 

Disease  is  not  known  to  be  a  threat  to 
existing  populations.  Deer  have 
extensively  browsed  some  swamp  pink 
colonies,  but  the  specific  role  deer  may 
play  in  the  life  history  and  ecology  of 
the  plant  has  not  been  determined. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Heionias  bullata  is  afforded  legal 
protection  in  North  Carolina  by  North 
Carolina  General  Statute  19B.  202,12- 
202.19.  which  protects  State  hsted 
species  by  banning  intra  state  trade 
(without  a  permit),  providing  for 


monitoring  and  management,  and 
prohibiting  taking  without  written 
permission  of  the  landowner  The 
Georgia  Wild  Flower  Preservation  Act 
of  1973  prohibits  digging,  removal,  or 
sale  of  State  listed  plants  from  public 
lands  without  the  approval  of  the 
Georgia  IDepartment  of  Natural 
Resources:  the  single  Georgia 
population,  however,  is  on  private  land. 
In  1987,  Maryland  added  the  swamp 
pink  to  its  list  of  endangered  plants, 
Maryland  law  prohibits  taking  of  listed 
plants  from  private  land  without  the 
landowner's  written  permission  and 
from  State  land  without  a  permit 
Maryland  also  forbids  trade  and 
possession  of  State  endangered  8p>ecies. 
New  lersey  Administrative  Code  7:50-1 
et  seq.  prohibits  developments  in  the 
vicinity  of  threatened  or  endangered 
plants,  including  Heionias  bullata.  but 
only  within  the  boundary  of  the 
Pinelands  National  Reserxe  No  State 
laws  or  regulations  currently  protect  this 
species  in  Delaware.  Virginia,  or  South 
Carolina 

Rxcept  within  the  New  jersey 
Pinelands.  no  Stale  law  or  tegulation 
affords  this  species  protection  from  the 
habitat  modification  activities  that  pose 
the  most  sigxuficant  threat  (as  described 
under  factor  A.  above)  to  the  plant.  The 
North  Carolina  Plant  Protection  and 
Conservation  Act  specifically  states  that 
incidental  disturbance  of  protected 
plants  dunng  agncuJture,  forestry  or 
development  operations  is  not  illegal  as 
long  as  the  plants  are  not  collected  for 
sale  or  commercial  use. 

Section  404  of  the  Clean  Water  Act 
provides  some  controls  on  modification 
of  wetland  habitats.  However,  many 
Heionias  bullata  populations  are 
located  in  headwater  or  isolated 
wetlands  that  may  be  eliminated  by  the 
placement  of  up  to  10  acres  of  fill  under 
Nationwide  Permit  No  26  (33  CFR 
330.5(a)(26|).  Listing  of  the  species  will 
exempt  wetlands  where  the  plants  are 
found  from  the  Nationwide  Permit  and 
subject  them  to  individual  permit 
requirements,  including  consultation 
under  Section  7  of  the  Endangered 
Species  Act. 

£.  Other  Natural  or  Manmode  Factors 
Affecting  Its  Continued  Existence 

in  the  southern  portion  of  the  speclet' 
range,  swamp  pink  populations  are 
frequently  associated  with  plant 
communities  typical  of  more  northern 
areas.  In  these  areas,  ground  water- 
influenced  soils  help  maintain  the 
perennial  cool  temperature  regimes 
required  by  this  species.  Ditching  and 
draining  of  adjacent  lands  for 
agricultural  purposes,  suburban 
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development,  industrial  parks,  etc..  or 
the  withdrawal  of  groundwater  for 
public  water  supply  that  could  alter  the 
groundwater  regime  may  adversely 
modify  the  temperature  as  well  as  the 
moisture  level  in  the  plant's  habitat. 

The  Service  has  carefully  assessed  the 
best  scientific  information  available 
regarding  the  past  present,  and  futiu'e 
threats  faced  by  this  species  in 
determining  to  make  this  rule  final. 
Based  on  this  evaluation,  the  preferred 
action  is  to  list  Heionias  bullata  as 
threatened.  Due  to  the  small  number  of 
populations  and  the  threats  to  its 
wetland  habitats  the  plant  is  in  need  of 
protection.  In  addition,  the  protection  of 
the  specific  areas  where  the  plants 
occur  may  not  provide  sufficient 
protection  if  development  projects  or 
other  actions  in  the  watershed 
significantly  affect  the  local 
groundwater  regime.  A  better 
understanding  of  the  species  and  its 
hahilal  requirements,  which  may  be 
acquired  through  recovery-related 
research,  is  needed  to  aid  m  the 
conservation  of  this  plant. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secralary 
designate  any  habitat  of  a  species  which 
18  considered  to  be  cjitical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened-  The 
dt-signation  of  critical  habitat  is  not 
!  .jnsidered  to  be  prudent  when  such 
designation  would  not  be  of  benefit  to 
the  species  involved  (50  CFR  424.12).  In 
the  present  case,  the  Ser\ice  believes 
that  designation  of  cntica!  habitat 
would  not  be  prudent  because  no 
benefit  to  the  laxon  can  be  identified 
that  would  outweigh  the  potential  threat 
of  collection,  which  might  be  caused  by 
the  pubhcation  of  a  detailed  critical 
habitat  description  and  map. 

Available  Conservatioo  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
Hgainst  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal  and 
State  agencies,  private  conservation 
organizations,  and  individuals.  The 
Endangered  Species  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  Slates  and  requires 
that  recovery  actions  be  earned  out  for 
all  listed  species.  Some  on-going  and 
potential  recovery  actions  and  other 
conservation  measures,  including 


required  protection  efforts  by  Federal 
agencies  and  prohibitions  against  taking 
are  discussed,  in  pari,  below. 

The  Nature  Consen'ancy  and  State 
natural  resource  agencies  are  actively 
working  with  landowTiers  to  protect  the 
sites  of  several  populations.  The  single 
South  Carolina  population  was 
purchased  to  protect  the  area  as  State 
Heritage  Trust  Land  under  auspices  of 
the  South  Carolina  Wildlife  and  Marine 
Resources  Department.  Eleven  of  the 
known  swamp  pink  populations  occur 
on  U.S.  Forest  Service  land  and  one  on 
National  Park  Service  property.  Both 
Federal  agencies  supported  the 
proposed  rule  and  are  taking  action  to 
protect  the  species  and  its  habitat. 
Several  populations  are  being 
considered  for  inclusion  within  the 
acquisition  boundary  of  the  proposed 
Cape  May  National  Wildlife  Refuge  in 
New  jersey.  The  New  jersey  Freshwater 
Wetlands  Act  regulates  development  in 
a  ISO  foot  upland  buffer  around 
wetlands  that  are  documented  habitat 
for  species  listed  pursuant  to  the  U.S. 
Endangered  Species  Act 

Section  7(al  of  the  .^ct.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened,  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  After  a  species  is  listed,  section 
7fa|(2)  requires  Federal  agencies  to 
ensure  that  activities  they  authonzc. 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
sudi  a  species  or  to  destroy  or  adversely 
modify  its  critical  habitat-  If  a  Federal 
action  may  affect  a  hsted  species  or  its 
critical  habitat  the  responsible  agency 
must  enter  into  furmal  consultation  with 
the  Service.  The  Baltimore-Washington 
International  Airport  is  conducting 
preliminary  planning  for  several 
proiects,  subject  to  Federal  .-Xviation 
Administration  approvals,  that  could 
indu'ectly  affect  a  known  population.  It 
IS  presently  anticipated  that  these 
projects  can  be  designed  to  protect  the 
plants.  The  Ser\ice  recently  requested 
that  the  U.S.  Army  Corps  of  Fjigineers 
[Philadelphia  DisU-icI  of  the  North 
Atlantic  Division)  confer  Uiformally 
about  an  application  for  a  permit  under 
section  404  of  the  Clean  Water  Act  that 
may  adversely  affect  a  population  in 
.New  Jersey. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17,71  and 
17.72  set  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plant  speciea.  With 


respect  to  Heionias  bullata  all  trade 
prohibiUons  of  section  9{al(2)  of  the  Act. 
implemented  by  50  CFR  17.71  would 
apply.  With  certain  exceptions,  these 
prohibitions  make  it  illegal  for  any 
person  subject  to  the  jurisdiction  of  the 
United  States  to  import  or  export  any 
threatened  plant,  transport  il  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity,  sell  or 
offer  it  for  sale  in  interstate  or  foreign 
commerce,  or  remove  it  from  areas 
under  Federal  jurisdiction  and  reduce  it 
to  possession.  Seeds  from  cultivated 
specimens  of  threatened  plant  species 
are  exempt  from  these  prohibitions 
provided  that  a  statement  of  "cultivated 
origin"  appears  on  their  contamers.  The 
Act  andSOCFRl","!  and  17.72  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  threatened  species  under 
certain  circumstances.  Commercial 
trade  in  wild  Heionias  bullata  is  not 
known  to  exist  at  this  time,  although 
plants  grown  in  cultivation  from  seed 
are  known  to  be  sold  by  a  few  private 
nursenes.  The  Ser\ice.  therefore, 
anticipates  a  few  requests  for  permits 
Requests  for  copies  of  the  regulation  on 
plants  and  inquiries  regarding  them  may 
be  addressed  to  the  Office  of 
Management  Authority.  US  Fish  and 
Wildlife  Ser\'ice,  P.O.  Box  27329. 
Washington,  DC  20038-7329, 

National  En\'ironmenta)  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Senice's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25,  1983  [46  FR  49244) 

References  Qted 

BrowrL  S  1910  Heionias  bullata  L  in  New 
lersey  Bartonia  3:1-6 

Rawinfiki,  T..  and  IC.  Cassin.  1986.  Status 
report  on  Heionias  bullata.  Unpublished 
report  prepared  for  U.S.  Fish  and  Wildlife 
Service 

Snyder.  D.B.,  and  V-E.  Vivian.  1981-  Rare  Hnd 
endangered  vascular  plant  species  in  New 
iRRie.v.  U  S.  Fish  end  Wildhfe  Service. 
Ncwion  Comer  Massachusetts. 

Sutter,  R-D,  1984.  The  Status  of  Heionias 
bullata  L.  [Liiiaceael  m  the  Bouihem 
Appalachians  Casianea  49:9-16. 

Ttner.  R.W..  and  J  T  Run  1986.  Statiis  and 
re<:ent  irends  of  wetlands  in  the  fivp  oud- 
Atlantic  States  U.S.  Fish  and  Wildlife 
Service,  Newton  Comer.  Massachusetts 


35080         Federal  Segillet  I  Vol.  S3,  No.  17S  /  Fiiday.  Settember  9,  1988  /  Rules  and  Regulalinns 


Author 

The  pnmar>  author  of  this  rule  is 
Anne  Hecht  (see  A0ORES8CS  section) 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Pish.  Marine  mammals.  Plants 
(agriculture). 


Regulation  Promulgation 
PART  17— {AMENDEDI 

Accordmgly.  Part  17.  Subchapter  B  of 
Chapter  1.  Title  50  of  the  Code  of  FedeTal 
Regulations  is  amended  as  set  forth 
below; 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  9J-J05,  87  Slat  B»4:  Pub. 
L  9+-359.  90  Slat.  91 1 :  Pub  L  9S-832.  92  Slat. 
3751;  Pub.  L  9ft-159.  83  SlaL  1225.  Pub.  L  97- 


304.  ge  Stat.  1411  (16U.SC  1531  a(9«4 l.Pub. 
L  99-825, 100  Slat  3500  (19ae).  unlem 
otherwise  noted 

2-  Amend  S  17 12|h|  by  adding  the 
followmg.  in  alphabetical  order  under 
the  family  Ltliaceae  to  the  List  of 
Fjldanj?ered  and  Thrt-atened  Plants: 

;  17.12    EndangcfVd  and  Threatened 
plants. 

(h)  •   •  • 


SpaoM 


Saenftfic  narte 


Comcnofi  nam 


Crtttcai 
habitat 


rules 


L-Maceae — Uty  (amlly: 
'»e<"~-«s  boiista..^. 


Swemp  pMt  „ 


.  U^X  (Oe,  GA.  MO.   NC.  NJ,   NY. 
SC.  VA». 


Dated  August  n.  1988. 
Susan  Reccfl. 

Ac:i:ng  Assistant  Secretary  for  Pish  and 
Wddlife  and  Parks- 

[FR  Doc.  88-20496  Filed  9-8-88;  8:45  amj 
MUJNQ  CODE  43>ft-U-« 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  674 

{Docket  No.  S063&-6130I 

High  S«as  Salmon  Flahery  off  Alaska 

aocncy:  National  Marine  Fisheries 
Service  (NMFS|.  NOAA.  Commerce. 
ACTION:  Notice  of  inseason  adjustment. 

SUMMARY-.  NOAA  issues  this  notice  to 
(1 )  reopen  for  several  days  most  of  the 
U.S.  Exclusive  Economic  Zone  off 
Southeastern  Alaska  north  of  Cape 
Spencer  to  commercial  fishing  for  dll 
species  but  chinook  salmon,  and.  12) 
maintain  the  closure  of  all  commercial 
salmon  fishing  south  of  Cape  Spencer. 
This  action  is  necessary  to  allow  a 
controlled  harvest  of  coho  salmon  by 
the  commercidl  troll  fishery  and  is 
intended  to  ensure  thai  weak  coho 
salmon  stocks  are  not  overhan-'ested. 
DATe:  This  notice  is  effective  at  0001 
hours  Alaska  Daylight  Time  (ADTl. 
Sunday,  September  4.  1988.  Public 
comments  are  mviied  until  October  4, 
1988, 

ADDRESS:  Send  comments  to  James  W. 
Brooks.  Acting  Director,  Alaska  Region. 
National  Manne  Fisheries  Service,  P.O. 
Box  21668,  luneau.  Alaska  99802-1668. 
Dunns  the  30-day  public  comment 


period,  the  data  upon  which  this  notice 
18  based  will  be  available  for  public 
inspection  from  0800  through  1630  hours 
ADT  Monday  through  Friday  at  the 
NMFS  Regional  OfTice,  Room  453. 
Federal  Building.  709  West  Ninth  Street, 
Juneau.  Alaska 

FOR  FURTHER  INFORMATION  COIfTACT: 
Aven  M,  Andersen  (Fishery 
Management  Biologist,  >JMFS)  907-586- 
7228. 

8UP«>i£MEHTARY  INFORMATION:  Salmon 
fishing  in  the  U.S.  Exclu.sive  Economic 
Zone  (EEZJ  off  Alaska  is  managed  under 
the  Fishery  Management  Plan  for  the 
High  Seas  Salmon  Fishery  Off  the  Coast 
uf  Alaska  East  of  175  Degrees  East 
Longitude  (FMP),  This  FMP  was 
developed  and  amended  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  and  is  implemented  by  NOAA 
through  regulations  appearing  at  50  CFR 
Part  674. 

The  FMP  also  implements  provisions 
of  (he  Pacific  Salmon  Treaty  and  the 
Pacific  Salmon  Treaty  Act  (16  U-S.C. 
3631  et  seq  ).  Article  III  of  the  Treaty 
requires  that  each  Party  conduct  its 
fisheries  to  prevent  overfishing  of  the 
salmon  stocks  subject  to  the  treaty.  The 
coho  stocks  being  protected  by  this 
action  are  stocks  subject  to  the  Treaty 
(article  1  (6)  and  1986  amendment  of 
annex  IV,  chapter  5) 

The  troll  fishery  opened  on  July  1  for 
all  salmon  species  (53  FR  25492.  fuly  7. 
1988)  and  was  closed  for  harvesting 
chinook  salmon  on  July  12  because  the 
chinook  quota  was  taken  (53  FR  26779. 
July  15.  1988).  On  |uly  26  the  fishery  was 
closed  completely  for  10  days  to  protect 
coho  salmon  (53  FR  28403,  July  28, 1988}. 
The  troll  fishery  was  closed  again  on 
August  14  for  10  days  (53  FR  31010. 


August  17. 1988)  lo  provide  further 
protection  for  coho  because  all 
indicators  showed  the  coho  salmon  in 
Southeast  Alaska  to  be  well  below 
average  abundance  The  troll  fishery  for 
all  salmon  except  chinook  resumed  on 
August  25  and  the  commercial  fishery 
for  all  salmon  species  off  southeast 
Alaska  was  closed  again  on  August  31. 

Indices  of  coho  abundance  have  been 
obtained  from  the  commercial  troll, 
purse  seine,  and  gillnet  fisheries,  from 
the  sport  fisheries,  and  from  the 
spawning  grounds.  Overall,  coho  in  the 
central  and  southern  parts  of  Southeast 
Alaska  continue  lo  be  well  below 
average  in  abundance,  however,  coho 
destined  fur  streams  along  the  outer 
north  coast  of  Southeast  Alaska, 
particularly  north  of  Cape  Spencer,  now 
appear  to  be  abundant  enough  to  allow 
some  additional  harvest. 

Regulations  implementing  the  FMP  (at 
S  B74.23(al)  provide  that  the  Secretary 
may  modify  the  fishing  times  and  areas 
whenever  he  determines  that  the 
condition  of  any  salmon  species  in  any 
part  of  the  management  area  is 
substantially  different  from  the 
condition  anticipated  in  the  FMP  In 
making  such  a  determination,  he  may 
consider  the  following  factors: 

(1)  The  effect  of  overall  fishing  effort 
within  any  part  of  the  management  area; 

(2)  The  catch  per  unit  of  effort  and  the 
rate  of  harvest; 

(3)  The  relative  abundance  of  salmon 
slocks  within  the  management  area; 

(4)  The  condition  of  salmon  stocks 
throughout  their  ranges; 

(5)  Any  other  factors  relevant  to  the 
conservation  of  salmon. 

After  reviewing  the  presently 
available  Information  on  the  coho  stocks 
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and  fisheries,  including  the  effect  of 
overall  fishing  effort,  the  catch  per  unit 
of  effort  and  the  rate  of  harvest 
throughout  the  management  area,  the 
Secretary  has  determined  that  the 
condition  of  coho  stocks  is  substantially 
different  from  the  condition  anticipated 
in  the  FMP.  He  has  determined  lo 
reopen  most  of  the  FEZ  fishery  north  of 
the  latitude  of  the  Cape  Spencer  Light 
(58'11.9'N,  13e'3a,3W)  for  commercial 
troll  salmon  fishing  as  follows: 

(1)  the  EFJ?  betw^een  the  latitude  of  the 
Cape  Spencer  Light  (58'11.9'N. 
136°38.3'W)  and  a  line  running 
southwest  (235°  true)  from  Cape 
Fairweather  (58'48,5'N.  137'56.a'W)  will 
be  open  for  commercial  salmon  trolling 
from  0001  hours  ADT.  Sunday.  4 
September  19HH  unt:l  2359  hours  ADT. 
Wednesday,  September  7, 1988; 

(2)  the  EEZ  between  a  line  running 
southwest  (235"  true)  from  Cape 
Fairweather  and  the  longitude  of  Cape 
Suckling  (143'53.5  W— the  western 
boundary  of  the  authorized  troll  fishing 
area  (50  CFR  674.2  and  674, 21(a)(2)))  will 
be  open  for  commercial  salmon  trolling 
from  0001  hours  ADT.  Sunday.  4 
September  1988  until  2359  hours  ADT. 
Saturday,  10  September  1968. 

The  Secretdrj'  is  reopening  these 
areas  for  these  time  periods  in 
conjunction  with  similar  actions  by  the 
Alaska  Department  of  Fish  and  Came 
for  certain  Slate  waters  of  Southeast 
Alaska.  The  small  fishing  areas  in  Stale 
and  Federal  waters  closed  earlier  to 
protect  chinook  salmon  (e.g..  the  Outer 
Fairweather  Grounds  m  the  EEZ,  53  FR 
26779)  will  remain  closed  to  commercial 
salmon  fishing  for  all  salmon  species. 
The  Secretary  has  also  determined  that 
these  differences  reasonably  require  a 
continuation  of  an  earlier  closure  of  the 
troll  salmon  fishery  south  of  Cape 
Spencer,  perhaps  for  the  remainder  of 
the  1988  salmon  fishing  season,  if  coho 
stocks  are  to  be  conserved  and  managed 
adequately. 

These  reopenings  will  become 
effective  after  this  notice  has  been  filed 
for  public  inspection  with  the  Office  of 
the  Federal  Register  and  the  closure  has 
been  pubhcized  for  48  hours  through 
procedures  of  the  Alaska  Department  of 
Fish  and  Came. 

Other  Matters 

The  Assistant  Administrator  for 
Fisheries.  NOAA,  has  determined  that 
these  periods  of  reopening  must  be 
effective  immediately  in  order  for  U.S. 
fishermen  lo  utilize  the  resource 
consistent  with  the  intent  of  section  9  of 
the  Pacific  Salmon  Treaty  Act  of  1985 
and  the  High  Seas  Salmon  FMP.  Giving 
due  regard  to  the  potential  adverse 
economic  effects  of  delaying  this  period 


of  reopening,  he  finds  that  it  would  be 
impracticable  and  conirar>'  to  the  public 
interest  to  provide  advance  notice  and  a 
prior  opportunity  for  public  comment  or 
to  delay  for  30  days  the  effective  date  of 
this  notice  under  the  pro\"ision8  of  5 
U-S.C  553(b)  and  (c).  However, 
\  674.23(b)(3)  requires  the  Secretar>'  lo 
accept  and  consider  public  comments 
for  30  days  after  the  effective  date  of 
notices  like  this  one.  which  did  not 
provide  an  opportunity  for  the  public  to 
comment  before  it  became  effective.  The 
aggregated  data  upon  which  this  closure 
is  based  are  available  for  public 
Inspection  at  the  address  given  above.  If 
comments  are  received,  the  Secretary 
will  reconsider  the  necessity  of  this 
action  and  will  publish  another  notice  in 
the  Federal  Register  either  confirming 
the  notice's  continued  effect  modifying 
it  or  rescinding  it.  unless  the  notice  has 
already  expired  or  been  rescinded. 

This  action  is  authorized  by  50  CFR 
Part  674  and  complies  with  Executive 
Order  12291. 

List  of  Subjects  In  50  CFR  Part  674 

Fisheries.  Fishing,  International 
organizations.  Reportmg  and 
Recordkeeping  requirements. 

Authority:  16  U  SC  3631  et  seq:  16  U  S  C 
laOl  et  seq 

Dated:  September  6. 1968- 
(FR  Due  88-20567  Filed  9-8-88;  4:54  pml 

BHJJNQ  CODE  ^S10-2^«I 


50  CFR  Part  675 

(Docket  No.  71147-80021 

Groundflsh  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Notice  of  inseason  adjustment 
and  reopening. 

SUMMARY:  NOAA  announces  (1)  the 
apportionment  of  amounts  of  pollock, 
yellowfin  sole,  other  flatfish  and  Pacific 
cod  to  domestic  fishermen  delivering 
fish  to  foreign  processors  (JVP),  from 
reserves  and  from  amounts  originally 
apportioned  to  domestic  fishennen 
processing  fish  or  delivering  fish  to 
domestic  processors  (DAP).  (2)  the 
reopening  of  the  Bering  Sea  subarea  to 
directed  JVP  fishing  for  pollock,  and  (3) 
the  reopening  of  the  Bering  Sea  and 
Aleutians  Island  Management  Area 
(BSAI)  to  directed  JVP  fishing  for 
yellowfin  sole.  These  actions,  taken 
under  provisions  of  the  Fisher>' 
Management  Plan  for  the  Groundfish 
Fishery  uf  the  Bt;i  uig  Sea  and  Aleutian 
Islands  Area  (FMP),  assure  optimum  use 


of  these  groundfish  by  allowing  ]V? 
fishing  In  the  BSAI  lo  resume, 
DATES:  Effective  September  6.  1988. 
Qimments  will  be  accepted  through 
September  21.  1»88. 
ADDRESS;  Comments  should  be  mailed 
to  James  W,  Brooks.  Acting  Director. 
Alaska  Region,  National  Marine 
Fisheries  Service.  P.O.  Box  1668.  Juneau. 
AK.  99802.  or  be  delivered  to  Room  453. 
Federal  Building.  709  West  Ninth  Street 
Juneau.  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janel  Smoker,  Fishpry  Management 
Biologist  N*MFS.  907 -.586-7230, 
SUPPt^MENTARV  INFORMATION:  The 
FMP.  which  governs  the  groundfish 
fishen,'  in  the  US  exclusive  economic 
zone  under  the  Magnuson  Fishery 
Conservation  and  Management  Act.  is 
implemented  by  rules  appearing  a1  50 
CFR  611  93  and  Pari  6"5. 

In  1988. 15  percent  of  the  BSAI 
groundfish  Total  Allowable  Catch 
(TAC)  was  placed  in  the  non-specific 
reserve,  the  initial  specifications  for 
DAP  were  determined,  and  the 
remaining  amounts  were  provTded  to 
domestic  fishermen  dehvenng  fish  lo 
foreign  processors  (53  FR  894,  Januarv' 
14, 1988).  No  initial  specification  was 
provided  for  TALFF  because  U.S- 
fishermen  are  able  to  harxest  and/or 
process  the  TAC 

The  followmg  prior  in-season  actions 
during  1988  have  apportioned  amounts 
from  the  reser\e  la  DAP  and/or  JVP.  or 
amounts  from  DAP  to  JVP:  April  14  (53 
FR  12772.  Apnl  19,  1988),  May  5  (53  FR 
16552,  May  10,  1988).  May  20  (53  FR 
19303.  May  25. 1988),  June  17  (53  FR 
23402.  June  22. 1988),  July  11  (53  FR 
26599.  July  14,  1988J.  and  July  22  (53  FR 
28229,  July  27.  19861.  and  August  25  (.53 
FR  33140.  August  30,  1988). 

Reapportionment  to  f\T 

The  Regional  Director  has  determined 
from  DAP  calch-to-date  and  the  NMFS 
DAP  8ur\'ey  completed  in  August  1988. 
that  DAP  will  har\est  and  process 
535.000  metric  tons  (ml)  of  pollock  in  the 
Bering  Sea  subarea.  and  24.000  ml  of 
yellowfin  sole.  34.000  mt  of  "other 
fialfish".  and  75.000  ml  of  Pacific  cod  m 
the  BSAI  by  the  end  of  the  1988.  The 
current  (mid-August)  DAP  catch  of 
Bering  Sea  subarea  pollock  (229.309  mt) 
is  37  percent  of  its  614,162  mt  quota,  and 
for  BSAI  yellowfin  sole  (4.839  ml)  ts  IB 
percent  of  its  26,356  mt  quota,  "other 
flatfish"  (23.853)  is  66  pemenl  of  its 
36,403  mt  quota,  and  Pacliic  cod  (44,367) 
is  54  percent  of  its  82,416  ml  quota.  For 
these  reasons,  the  Regional  Director  has 
determined  that  the  current  DAP 
amounts  of  Bermg  sea  subarea  pollock, 
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yellowHR  sole,  "other  flatfish",  and 
Pacific  cod  are  excess  to  DAP  needs  in 
1988.  Therefore.  78.000  mt  of  the  DAP 
a.T.ount  for  Benng  Sed  subarea  pollock. 
2.000  ml  of  the  D.\P  amount  for 
yeilowfin  sole.  2.500  mt  uf  the  DAP 
amount  for  "other  flatfish"  and  7,000  mt 
of  the  DAP  amount  for  Pacific  cud  are 
•.'dnsferred  to  the  analogous  FVP 
categories-  In  addition,  the  foliowing 
jmounts  of  the  BSAI  non-specific 
reserve  are  also  transferred;  12,iK)0  mt  to 
the  fVP  for  Benng  Sea  subarea  poliock. 
4  000  mt  to  the  [VP  for  yeHowfin  sole. 
jnd  1,000  mt  to  the  JVP  for  "other 
fl..*fish-. 

These  apportionments  do  not  result  in 
overfishing  of  pollock,  yeilowfin  sole, 
"other  flatfish"  or  Pacific  cod  stocks 
because  the  resulting  species  TACs  do 
not  exceed  their  respective  allowable 
biological  catches  (Table  1). 


Reopening 

US.  tlshermen  delivermg  lu  foreign 
processors  were  required  by  NMFS  to 
cease  directed  fishing  for  pollock  m  the 
Bering  Sea  subarea  on  Mav  25  (53  FR 
19303.  May  27.  1988)  and  for  yellowfm 
sole  on  lune  3  (53  FR  214M.  June  8.  1988) 
In  order  to  leave  sufficient  quotu  !o 
provide  bycatrh  of  those  species  in 
other  JVP  fisheries.  This  notice 
increases  the  fVP  quotas  for  both 
species  to  amounts  that  may  be  taken  In 
directed  fisheries  Therefore.  U.S. 
fishermen  delivering  to  foreign 
processors  mjy  resume  directed  fishing 
for  pollock  in  the  Benng  Sea  subarea 
and  directed  fishmg  for  yeilowfin  sole  as 
of  noon.  ADT  September  8.  1988.  This 
notice  rescinds  closures  to  these 
directed  fisheries  fsee  53  FR  19303,  May 
27. 1988;  53  FR  21-154.  f-ine  8.  1988), 

ClassificatioQ 

This  action  is  taken  under  the 
uuthonty  of  50  CFR  675.20  (a)  and  (bj 


and  complies  with  Executive  Order 

12291. 

T^e  Assistant  Administrator  for 
Fishenes  finds  for  good  cause  that  it  is 
impractical  and  contrary  to  the  public 
Interest  to  provide  prior  notice  and 
comment.  Immediate  effectiveness  of 
this  notice  will  allow  JVP  fishermen  lu 
begin  directed  fishing  for  BS  pollock  and 
BSAI  yeilowfin  sole.  Interested  pt?rsons 
are  invited  to  suitmii  comments  m 
wribng  to  the  address  above  for  15  days 
after  the  effective  date  of  this  notice,  in 
ac-cordance  with  §  675  2tHbll2)(il. 

List  of  Subjects  in  50  CFR  Part  675 

Fish,  Fiahenes,  Reporting  and 
recordkeeping  requirements. 

Autbority;  Ifi  I'  S  C.  1801  er  seq. 

Dated  Septembers,  1988. 
Richard  H.  Schaefer. 

Director  of  Off  ice  of  Fishenes.  ConservoUon 
and  Management,  National  Marine  Fisheries 
Service. 


Table  l.— Bering  Sea/ Aleutians  Reappoatkjnments  Of  Initial  TAC 

[AH  values  we  *\  metre  tons) 
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Proposed  Rules 


Federal  Register 
VoL  53.  No.  175 
Fnday.  September  9.  1988 


TThs  section  ol  ttw  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  njles  and 
regulations    Ttie  purpose  of  these  rwlices 
IS  to  give  interested  persons  an 
opportunity  to  participate  in  the  arte 
making   pnw   to   the   adoption   of   the   final 
rules 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  210 

National  School  Lunch  Program: 
Accountability 

ACENCV;  Fuod  and  Nutrition  Service. 

L'SDA. 

action:  Proposed  rule. 

summary:  Recent  audit  and 
administrative  review  findings  have 
identified  a  number  of  school  food 
authorities  which  have  improperly 
clfiimed  reimbursement  for  meals  ser\'ed 
in  the  National  School  Lunch  Program. 
This  proposed  rule  is  intended  to  clarify 
and  standardize  school  food  authority 
meal  counting  and  claiming 
requirements  to  ensure  that 
reimbursement  is  claimed  for  only  those 
reimbursable  meals  serx'ed  to  eligible 
children  at  the  correct  rate  of 
reimbursement  for  those  meals. 
Additional  changes  are  proposed  to 
improve  State  agency  monitoring  of 
each  school  food  authority's  meal 
counting  and  claiming  procedures. 
These  revisions  are  expected  to  improve 
the  accuracy  of  school  meal  counting 
and  claiming  procedures  and  school 
food  authority  internal  controls. 
DATE:  To  be  assured  of  consideration, 
comments  on  this  proposed  rule  must  be 
postmarked  on  or  before  November  8. 

loaa 

ADDRESSES:  Comments  should  be 
nailed  to  Mr  Robert  Eadie.  Chief.  Policy 
and  Program  Development  Branch.  Child 
Nutrition  Division.  Food  and  Nutrition 
Service.  US.  Department  of  Agriculture. 
3101  Park  Center  Drive.  Alexandria. 
Virginia  22302.  All  wnlten  submissions 
will  be  available  for  public  inspection  in 
Room  515.  3101  Park  Center  Drive. 
Alexandria.  Virginia,  during  regular 
business  hours  (8;30  a.m.  to  5:00  p.m.). 
Monday  through  Friday. 
FOn  FURTHER  INFORMATION  CONTACT: 
Mr  Eadie  at  the  above  .Mdrt^ss  or  phone 
(703)  756-3620. 


SUPPLEMENTARY  INFORMATION: 
Classincaliun 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and  has 
been  classified  as  not  major  because  it 
does  not  meet  any  of  the  three  criteria 
identified  under  the  Executive  Order. 
This  action  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more,  nor  will  its  result  in  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions. 
Furthermore,  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment.  productiWty. 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  9  U.S.C.  601 
through  612).  The  Administrator  of  the 
Food  and  Nutrition  Service  has  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  accordance  with  the  Paperwork  Act 
of  1980  (44  U.S.C.  3501  thrx>ugh  3520),  the 
reporting  and  recordkeeping 
requirements  that  are  included  in 
§5  210.5.  210.7.  210.8.  and  210.18  of  this 
proposed  rule  will  be  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval.  The  OMB  control 
number  assigned  to  the  existing 
reporting  and  recordkeeping 
requirements  of  7  CFR  Part  210  is  OMB 
No.  0584-006.  These  requirements  have 
been  approved  by  OMB  for  use  through 
June  30. 1990. 

The  National  School  Lunch  Program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.555  and  is 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (7  CFR  Pari 
3015.  Subpart  V  and  48  FR  29112.  June 
24.  1983.) 

Background 

In  1978,  significant  questions  were 
raised  by  the  Department's  Office  of  the 
Inpector  General  (OIG)  regarding  the 
effectiveness  of  reimbursement  claiming 
procedures,  muniluiiiig  systems,  and 
corrective  action  activities  in  the 
National  School  Lunch  Program.  In 


response,  the  Department  issued  the 
Assessment.  Improvement  and 

Monitoring  System  (AIMS)  regulation  in 
September.  1980  (45  FR  64068).  AIMS 
requires  State  agencies  to  review  all 
school  food  authorities  over  a  4-year 
review  period  for  compliance  with  four 
performance  standards. 

State  agencies  have  had  over  7  years 
experience  in  monitoring  for  compliance 
with  the  AIMS  standards.  Despite  this 
level  of  AIMS  activity,  administrative 
re\iews  and  rei^ent  OIG  audits  indicate 
that  meal  counting  and  claiming 
deficiencies  continue  to  exist  in  the 
National  School  Lunch  Program. 

In  a  May  1987  repoi  t  of  OIG  audits  of 
school  food  service  programs  conducted 
in  13  school  food  authorities  in  six 
States  over  a  period  of  3  years,  the  OIG 
detected  serious  weaknesses  in  school 
food  authority  controls  over  schools" 
counting  of  meals  ser\'ed  and  claiming 
them  for  Federal  reimbursement  (Office 
of  Inspector  General  Audit  Report  No. 
27099-45-AT.  May  3.  1987.)  Specifically, 
(a)  school  food  authorities  had  not 
established  effective  meal  count 
procedures,  (b)  schools  were  not 
following  the  school  food  authorities' 
free  and  reduced  price  meal  counting 
procedures,  and  (c)  school  food 
authorities  were  not  effectively 
monitoring  or  enforcing  compliance  with 
program  requirements.  Meal  counting 
and  claiming  problems  were  found  in 
280  of  the  395  (71  percent)  schools 
audited  in  11  school  food  authorities  and 
resulted  in  documented  overclaims  of 
over  Si  .900.000  of  Federal 
reimbursement.  OIG  found  that  the 
AIMS  reviews  conducted  by  State 
agencies  would  not  necessarily  have 
disclosed  the  meal  count  and  overclaim 
conditions  since  the  AIMS  performance 
standards  do  not  require  an  evaluation 
of  school  food  authority  systems  of 
internal  controls  and  monitoring 
procedures  over  school  meal  counts. 

The  OIG  findings  were  supported  by 
the  results  of  admimstrative  reviews 
conducted  by  the  FNS  Mid-Arlanlic 
Regional  Office.  In  a  senes  of  reviews  m 
five  Stales  involving  14  school  food 
authorities.  57.1  percent  of  the  reviewed 
school  food  authorities  had  counting  and 
claiming  problems. 

The  OIG  audits  showed  that  the 
School  Breakfast  Program  was 
particularly  vulnerable  to  abuse. 
Because  of  the  program's  low^ 
participation,  schools  often  deviated 
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from  normal  meal  count  procedures  for 
expediency,  and  inflated  meal  counts 
were  not  apparent  because  they  were 
less  than  the  number  of  approved  free 
and  reduced  pnce  applications.  The 
duditors  observed  breakfast  mea!  counts 
in  32  schools  and  found  substantial 
civerclaims  m  15  scfaooU  in  four  school 
food  authonties. 

!n  response  to  these  findings.  FNS 
solicited  State  and  local  assistance  m 
finding  solutions  to  the  problems. 
Regional  meetings  were  held  to  discuss 
the  vanous  options  for  improving  the 
.iccuracy  of  counting  and  claiming  meals 
fur  reimbursement.  The  discussions 
were  analysed  and  the  options  were 
refined  and  presented  in  October  1987  at 
-i  national  meeting  of  Regional,  State 
dnd  local  staff,  as  well  as 
representatives  of  the  American  School 
Food  Service  Association.  This 
proposed  rule  was  based  on  the 
discussions  held  at  the  national  meeting. 
E'.  ery  effort  has  been  made  to 
accommodate  the  concerns  of  the 
participants  while  addressing  the 
internal  control  weaknesses  identified 
by  OIG. 

Commenters  will  note  that  this  rule 
addresses  only  the  National  School 
Lunch  Program.  The  Department 
determmed  not  to  amend  the  breakfast 
program  regulations  until  the  proposed 
procedures  have  benefited  &om 
comments  and  implementabon  m  the 
National  School  Lunch  Program.  Stale 
flKencies  are,  however,  strongly 
encouraged  to  apply  the  conceptual 
framework  of  this  rule  to  the  School 
Breakfast  Program  (SBP),  and  the 
Department  requests  comments  on  the 
feasibility  of  applying  an  AIMS  type 
system  to  the  SBP. 

This  preamble  is  separated  Into  two 
sections.  The  first  deals  with  proposed 
improvements  to  mtemal  control  at  the 
school  and  school  food  authority  level. 
The  second  section  idenufies  proposed 
revisions  to  AIMS  which  are  intended  to 
ensure  that  the  internal  control 
weaknesses  do  not  go  unobserved  by 
'he  Stale  agency. 

Improvements  to  Intemal  Controls  at  the 
Local  Level 

School  Level  Revisions 

Since  the  inception  of  the  prograni,  H 
has  been  Congress'  intent  to  provide 
Federal  reimbursement  for  those  lunches 
served  to  eligible  children.  Program 
regulations  (7  CFR  Parts  210  and  245| 
provided  a  framework  within  which  a 
school  food  authority  could  devise  its 
own  system  for  counting  and  claiming 
the  number  of  reimbursable  lunches 
served.  It  is,  perhaps,  this  flexibility  that 
fostered  a  climate  wherebv  some  school 


food  authontips  claimed  more  lunches 
than  actually  served. 

To  ensure  that  no  future 
misinterpretation  exists,  9  210.7  of  this 
proposed  rule  reiterates  that  Oaims  for 
Reimbursement  are  to  be  limited  lo  the 
number  of  free,  reduced  pnce  and  paid 
reimbursable  lunches  thdt  are  spn.'ed  to 
eligible  children  for  each  day  of 
operation.  Toward  this  end.  i  210.7 
requires  all  Claims  for  Reimbursement 
to  be  based  on  daily  counts  of  the 
number  of  reimbursable  lunches  s<?rved. 
by  reimbursement  type,  taken  at  the 
point  of  service.    Point  of  service"  is 
defined  in  S  210.2  lo  mean  that  point  in 
the  food  service  operation  where  a 
determination  can  accurately  be  made 
that  a  reimbursable  free,  reduced  price 
or  paid  lunch  has  been  served  lo  an 
eligible  child. 

While  meal  counts  taken  at  the  point 
of  service  are  generally  the  most 
effective  method  of  identifymg  the 
number  of  reimbursable  lunches  served 
by  reimbursement  type,  the  Department 
recognizes  that,  in  certam  situations,  an 
alternative  counting  system  may  yield 
the  same  results.  For  example,  a  hst 
maintained  by  each  teacher  and 
submitted  to  the  bookkeeper  may  be  an 
effective  method  of  identifying  the 
number  of  reimbursable  lunches  served, 
by  type,  in  a  small  elementary  school 
where  each  teacher  knows  each  student 
and  accompanies  their  class  through  the 
serving  line.  To  accommodate  a 
situation  such  as  this.  S  210.7  authorizes 
the  State  agency  to  approve  an 
alternative  counting  system  on  a  case  by 
case  basis.  Any  request  to  use  an 
alternative  counting  system  is  to  be 
submitted  in  writing  to  the  State  agency 
for  approval.  Such  requests  must 
pro\nde  detail  sufficient  for  the  State 
agency  to  assess  whether  the  proposed 
alternative  would  provide  an  accurate 
count  of  the  number  of  reimbursable 
free,  reduced  price,  and  paid  lunches 
served  each  day  to  eligible  children.  The 
details  of  each  approved  alternative 
system  are  to  be  maintained  on  file  at 
the  State  agency  for  renew  by  FNS. 

The  Department  expects  these 
revisions  to  immprove  the  accuracy  of 
daily  meal  counts  without  increasing  the 
workload  at  the  schonl  !pvp1  Cleariy, 
pomt  of  service  counts  are  inherent  in 
the  integnty  of  any  meal  counting 
system  and  cannot  be  replaced  by  tray 
counts,  milk  counts  or  other  less  precise 
methods. 

School  Food  Authority  Level  Rf  visions 

The  Department's  Uniform  Federtil 
Assistance  Regulations,  7  CFR  Part  3015. 
require  school  food  authorities  lo 
estdblish  and  maintain  a  system  of 
intemal  accoxmting  and  administrative 


controls.  The  ob|ective  of  the  tyslem  Is 

to  provide  reasonable  assurance  thai: 
[a)  Resources  are  safeguarded  against 
unauthorized,  improper,  or  wasteful  use 
or  disposition,  (b)  resources  are  used 
economically  and  efficiently:  (c) 
obligations  and  expenditures  comply 
with  funding  legislation;  (d)  revenues. 
expenditures  and  all  other  funded 
transactions  applicable  to  operations 
are  properly  managed,  recorded,  and 
accounted  for.  and  [e]  financial. 
statistical,  and  other  reports  which  are 
necessary  to  maintam  accountabdity 
and  managerial  control  are  accurate, 
timely,  and  reliable. 

The  recent  OIG  audits  found  that 
contrary  to  the  requirements  of  7  CFR 
Part  3015.  many  school  food  authorities 
had  not  developed  effective  systems  of 
intemal  controls  or  monitoring 
procedures  to  ensure  that  claims  for 
reimbursement  are  accurate  The  control 
weaknesses  detected  by  audits 
included:  [aj  Ineffective  meal  count 
procedures;  (b)  ineffective  or  inadequate 
momtonng  or  enforcing  of  compliance 
with  program  requirements:  (cl 
Inadequate  reviewing  of  individual 
school  claims  to  ensure  that  those 
claims  are  consistent  with  the  number  of 
eligible  students  participating  by  meal 
type;  (d)  a  lock  of  corrective  action 
when  problems  are  disclosed. 

In  order  to  resolve  these  problems, 
this  rule  proposes  to  revise  S  ZIOA, 
newly  entitled  "Claims  for 
Reimbursement  ".  to  require  each  school 
food  aulhonty  to  perform  an  on-site 
review  of  the  meal  counting  and 
cldiming  practices  of  each  school  under 
its  jurisdiction  at  least  twice  per  school 
year.  The  Department  proposes  to 
require  a  school  food  authority  to 
perform  the  first  on-site  review  prior  lo 
December  1  of  each  school  year.  Further. 
if  either  of  the  on-site  reviews  discloses 
problems  with  the  coimting  and  claiming 
practices  in  a  school,  the  school  shall  be 
required  immediately  to  implement 
corrective  action  and  the  school  food 
authority  shall  conduct  an  additional  on- 
site  review  within  30  days  to  verify  that 
the  corrective  action  was  successful. 
The  Department  further  recommends 
that  school  food  authorities  conduct 
more  than  two  annual  on-site  reviews,  if 
necessary,  to  ensure  that  each  school's 
claim  is  based  on  the  counting  system 
authorized  for  that  school  and  that  the 
counting  system,  as  implemented,  yields 
the  actual  number  of  reimbursable  free, 
reduced  pnce  and  paid  lunches  served 
to  eligible  children  for  each  day  of 
operation. 

Prior  to  the  submission  of  a  monthly 
Claim  for  Reimbursement.  \  Z10.8 
proposes  to  require  each  school  food 
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authority  to  compare  each  school's  daily 
claim  agumst  data  which  will  assist  in 
the  identification  and  correction  of  a 
claim  in  excess  of  the  number  of 
reimbursable  lunches  served  to  children 
eligible  for  free,  reduced  pnce  and  paid 
lunches  for  that  day.  Such  companson 
must  be  made  against  the  number  of 
currently  approved  free  and  reduced 
price  children  in  that  school  and.  for 
every  month  but  September,  the  average 
daily  free,  reduced  price  and  paid 
lunches  served  m  the  preceding  month. 

School  food  authorities  are  further 
required  to  compare  claims  ayainst  any 
other  data  readily  available  such  as  a 
school's  average  daily  attendance, 
enrollment  or  membership  data  and  a 
factor  or  formula  which  will  account  for 
the  difference  between  enrollment  and 
attendance  at  any  given  time.  There  arc 
three  options  for  complying  with  this 
requirement.  First,  the  school  food 
authority  may  develop  a  factor  based  on 
local  circumstances.  Local  factors  would 
be  subject  lo  State  agency  approval 
Secondly,  the  State  may  develop  an 
attendance  factor  for  school  fcxxi 
authonties  to  use.  Finally,  if  no  State  or 
local  factor  is  developed,  the  school 
food  aulhonty  shall  use  a  nahonwide 
attendance  factor  developed  by  FNS. 
When  taking  the  attendance  factor  into 
consideration,  school  food  authorities 
shall  assume  that  children  eligible  for 
free  and  reduced  pnce  meals  attend 
school  at  the  same  rate  as  the  general 
population.  The  data  used  in  the  claims 
review  process  must  be  retamed  at  the 
school  food  authonty.  by  school,  for 
review  by  the  Slate  agency  In  addition, 
the  Department  requests  comments  on 
the  feasibility  of  and  rea>mmendations 
for  methods  that  would  take 
participation  into  account  in  addttion  to 
attendance. 

To  allow  the  State  agency  to  perform 
a  similar  claims  review.  9  Z10.8(c) 
proposes  to  require  each  school  food 
authority  to  include  the  number  of 
approved  free  and  reduced  price 
children  enrolled  in  that  school  food 
authority  for  October  on  the  October 
Claim  for  Reimbursement,  The 
Department  is  also  concerned  that 
changes  in  enrollment  could  render  the 
October  numbers  obsolete,  thereby 
denying  the  Stale  agency  accurate  data 
for  reviewing  claims.  Therefore,  the 
Department  is  considering  a  future 
amendment  to  require  school  food 
authonties  to  report  subsequent  changes 
in  the  number  of  enniiJed  free  and 
reduced  price  children  to  the  Slate 
agency.  The  Department  requests 
commenters  to  sugge*it  what  they 
believe  would  be  an  appropriate 
threshold  for  such  reporting. 


Section  210,9.  Agreemrpt  with  State 
agency,  also  is  proposed  to  be  revised  to 
incorporate  the  required  point  of  service 
counts  and  lo  specify  that  the  school 
food  authority  official  signing  the 
monthly  Claim  for  Reimbursement  takes 
full  responsibility  for  ensuring  that 
claims  accurately  represent  the  number 
of  lunches  served  by  reimbursement 
type.  The  pena!t)es  for  failure  to  submit 
accurate  claims  are  summarized  on  the 
agreement  to  ensure  that  the  school  food 
aulhoritii'  is  apprised  of  the  serious 
nature  of  misrepresenting  the  number  of 
lunches  served. 

Improvements  to  State  Level  Monitoring 

State  Level  Revisions 

The  OIC  audits  noted  several 
weaknesses  in  Slate  agency  momioring 
of  program  activity  at  the  local  level. 
Notably,  OIC  indicated  that  the  ALVIS 
reviews  conducted  by  Stale  agencies 
would  not  neces&anly  disclose  the  meal 
count  and  overclaim  conditions 
identified  in  Ihe  audited  school  food 
authorities.  Specifically,  the  AIMS 
performance  standards  do  not:  (a) 
Require  an  evaluation  of  school  food 
authority  systems  of  intemal  controls 
and  momtonng  procedures  over  school 
meal  counts;  and  lb)  make  prcise  tests  of 
the  accuracy  of  sampled  schools'  meal 
ctt^ims. 

This  proposed  rule  makes  a  number  of 
revisions  to  State  level  monitoring 
responsibihties  lo  address  these 
weaknesses.  First  and  foremost 
\  210-8(b)  proposes  to  require  State 
agencies  to  periodically  review  each 
school  food  authority's  Daim  for 
Reimbursement  lo  a.ssi3t  in  the 
Identification  and  correction  of  claims  in 
excess  of  the  number  of  lunches  served 
to  eligible  children.  At  a  minimum,  the 
Stale  agency  is  to  compare  the  number 
of  free  and  n^dur^d  pnce  meal.s  claimed 
on  each  school  fond  aufhonty's  monthly 
Claim  for  Reimburf^ement  to  the  number 
of  approved  free  and  reduced  price 
children  enrolled  in  that  school  food 
authority  for  the  claiming  month  times 
the  days  of  operation.  Stale  agencies  are 
further  required  to  take  into 
consideration  the  attendance  factor  for 
each  school  food  authority  as  discussed 
above  and  shall  assume  that  children 
eligible  for  free  and  reduced  price  meals 
attend  school  at  the  same  rate  as  the 
general  school  population.  Also,  as 
described  above,  the  Department 
requests  comments  on  the  feasibility  of 
using  participation  as  an  additional 
factor  which  might  be  considered. 

Since  this  data  will  be  available  lo  the 
State  agencj'.  the  Department  is 
proposing  lo  require  Stale  agencies  to 
report  to  FNS  the  number  of  nppnn'ed 


free  and  reduced  price  children  by 
category  enrolled  in  the  Stale  for  the 
month  of  October  on  the  fmal  Report  of 
School  Program  OperaUons  (FNS^lOl  for 
that  month.  This  data  will  be  used  by 
the  Department  to  assist  m  budget 
projections  and  to  provide  a  mure 
accurate  representation  of  the  National 
School  Lunch  Program  operations  to 
members  of  Congress  and  the  general 
public 

Section  210.18,  Monitoring 
responsibjJities.  is  proposed  lo  be 
substantially  revised.  The  revisions 
affect  performance  standard  2.  the  scope 
of  reviews,  the  selecnon  of  schools  for 
AIMS  reviews,  the  error  tolerance  level 
for  performance  standard  Z  and  fiscal 
action. 

f¥rformance  Standard  2 

The  existing  Performance  Standard  2 
stales:  "The  number  of  free  and  reduced 
pnce  meals  claimed  for  reimbursement 
by  each  sciioo!  for  any  review  period 
are.  in  each  ca.se.  less  than  or  equal  to 
the  number  of  children  in  that  school 
correctly  approved  for  free  and  reduced 
price  meals,  respectively,  for  the  review 
period,  times  the  days  of  operation  for 
the  review  period." 

OIG  audits  found  that  some  schools 
adjusted  the  number  of  meals  claimed  to 
reflect  100  percent  free  and  reduced 
price  participation  for  each  day  of 
operation.  This  approach  is  an  abuse  of 
Federal  funds.  Congress  has  provided 
funds  on  a  per  meal  served  basis. 
Schools  which  claim  more  free,  reduced 
price,  or  paid  meals  than  they  serve  are 
contravening  Ihe  intent  of  Congress  and 
miau'^mg  Federal  funds. 

To  clarify  the  need  for  exact  coimf*  of 
the  number  of  meals  served  by  type,  this 
proposed  rule  revises  Performance 
Standard  2.  The  proposed  revision 
states:  "The  numbers  of  free  and 
reduced  pnce  meals  claimed  for 
reimbursement  by  each  ?.r.hool  for  any 
period  are.  in  each  case,  equal  lo  the 
number  of  meals  which  are  served  to 
children  who  are  correctly  approved  for 
free  and  for  reduced  pnce  meals, 
respectively,  dunng  the  pcnod." 

Failure  lo  submit  accurate  claims  will 
result  in  the  recovery  of  an  overclaim 
and  may  result  in  the  withholding  of 
payments,  suspension  or  termination  of 
the  program  as  specified  m  5  21024 
Should  failure  to  submit  accurate  claims 
reflect  embezzlement,  willful 
misapplication  of  funds,  theft,  or 
fraudulent  activity,  the  penalties 
specified  in  f  210.25  will  apply.  Section 
210.9.  Agreement  with  State  agency,  is 
proposed  to  be  revised  to  ensure  that 
the  school  food  authority  is  fully  aware 
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of  Ihe  consequences  of  the  fuilure  to 
submit  accurate  claims. 

Scope  of  Reviews 

Section  210.18(iJ(l)  is  proposed  to  be 
revised  to  improve  the  accountability  of 
the  meal  counting  sy^flem.  SperificaHy. 
the  scope  of  review  for  Performance 
Siandard  2  is  revised  to  require  the 
State  agency  to  determine,  for  each 
school  reviewed,  whether  the  number  of 
free  and  reduced  price  meals  clnimed 
for  each  day  of  the  most  recent  month 
for  which  the  school  food  authority  has 
submitted  a  claim  are  equal  to  the 
number  of  meals  served  to  children 
eligible  for  free  and  reduced  price 
lunches  for  each  day  of  that  month.  In 
order  to  make  this  determination.  State 
agencies  are  directed  to  review  the  data 
required  to  be  maintained  by  the  school 
food  authonty  as  part  of  the  claims 
review  process  specified  in  }  210.8(.i) 
and  obser%'e  the  meal  counting  and 
cldiminR  procedures  employed  by  each 
school  reviewed. 

The  scope  of  review  for  Performance 
Standard  3  is  also  revised.  The  State 
agency  is  currently  required  to  ensure 
that  each  school  reviewed  has  an 
adequate  system  for  counting  and 
claiming  meals  served  by 
reimbursement  t>'pe. 

The  proposed  rule  defines  an 
ddequate  system  as  one  which  meets  the 
following  objecrives;  |a)  Provides 
accura'e  counts  of  the  number  of 
reimbursable  free,  reduced  pnce  and 
paid  meals  served  to  eligible  children  on 
a  daily  basis:  (b)  accurately  records  and 
reports  those  counts  to  the  school  food 
fi^.thorify;  (c)  prevents  the  overt 
Identification  of  free  and  reduced  price 
fn':.-i\  r()cipients  in  accordance  with  7 
CPR  prirt  245:  and  |d)  i&  monitored  by 
the  schoui  food  authority  in  accordance 
vviih  'hr  5  210-8  to  ensure  that  inlemal 
(.;nn:rn;i  exist.  State  agencies  are 
required  'o  revipw  each  system  to 
determine  whether  meal  counts  are 
taken  at  the  potnt  of  service  and 
whtJther  the  meal  counting  and  claiming 
system,  as  implemented,  meets  these 
objectives.  If  an  allenative  system  is 
employed.  State  agencies  are  to  ensure 
that  It  achieves  the  desired  objectives,  is 
correctly  implemented  and  is  approved 
b\  the  State  agency.  The  Slate  agency  is 
also  to  ensure  that  the  school  food 
authonty  properly  consolidales  meal 
counts  from  I's  schools. 

Selection  of  Schools  and  School  Food 

Authorities 

Section  210.18(11(3)  currently  requires 
the  State  agency  to  select  the  required 
m.inimum  number  of  schools  to  review 
on  a  proportionate  basis  from  each  type 
of  uitendiince  unit  [elementar>'.  middle 


and  high  schoot).  Within  those 
attendance  unit  groupings,  schools  are 
to  be  selected  either  randomly  or  by 
using  State  agency  criteria.  If  using  Its 
own  criteria,  the  Slate  agency  is 
required  to  ensure  that  some  of  the 
schools  selected  are  chosen  based  on 
the  likelihood  of  problems. 

Since  this  proposed  rule  requires  Ihe 
identification  of  problem  schoolii 
through  the  claims  review  process,  the 
criteria  for  Ihe  selection  of  schools  on 
both  a  first  and  second  AIMS  review  Is 
proposed  to  be  revised.  The  proposal 
requires  State  agencies  to  select  the 
required  minimum  number  of  schools 
from  those  which  consistently  claim  that 
a  high  proportion  of  children  eligible  for 
free  or  reduced  price  meals  have  been 
served.  If.  however,  the  State  agency 
has  reason  to  believe  that  problem 
schools  will  not  be  selected  for  renew, 
the  State  agency  is  directed  to  substitute 
schools  where  there  is  a  strong 
likelihood  of  problems.  In  those 
situations,  the  state  shall  maintain  a 
justification  on  file  for  FNS  review. 

A  similar  change  is  proposed  for 
school  food  authorities  subject  to  a 
second  review  as  specified  under 
S  2ia8(i)(4).  Currently.  State  agencies 
are  required  to  conduct  a  second  review 
of  all  targe  school  food  authorities  found 
to  exceed  error  tolerance  levels  on  first 
reviews  and  at  least  25  percent  of  the 
small  school  food  authorities  found  to 
exceed  such  tolerance  levels  on  the  first 
review.  This  proposal  requires  that  State 
agencies  conduct  a  second  review  in 
those  smalt  school  food  authorities  with 
the  most  senous  problems. 

Second  Review  Threshold 

Readers  will  note  that  the  term  "error 
tolerance  level"  has  been  replaced  by 
the  term  "second  review  threshold" 
throughout  {  21018.  This  change,  while 
semantic  in  nature,  corrects  a 
misunderstanding.  Some  Stales  and 
school  food  authorities  believed  AIMS 
had  a  tolerance  for  error.  This  was  not 
intended;  AIMS  always  required 
correction  of  any  degree  of  error.  Fiscal 
action  was.  for  the  most  part,  limited  to 
the  second  review  in  an  effort  |o  allow 
schools  to  correct  problem  areas.  An 
"error  tolerance  level"  was  created  to 
limit  the  number  of  school  food 
authoriUea  which  would  receive  a 
second  review.  Limiting  the  number  of 
second  reviews  was  a  concession  to  the 
limited  resources  available  to  the  Stales. 
and  should  not  be  considered  as  an 
acceptance  of  any  degree  of  error. 

To  accommodate  the  previously 
discussed  revisions  to  Performance 
Standard  2.  the  second  review  threshold 
(formeriy  error  tolerance  level)  for  this 
standard  is  proposed  to  be  revised.  A 


second  review  would  be  required  when 
a  number  of  schools  reviewed  in  a 
school  food  authority  claim 
reimbursement  for  more  free  or  reduced 
price  meals,  respectively,  than  the 
number  of  children  correctly  approved 
for  such  meals  for  the  review  period 
tiroes  the  days  of  operation  times  the 
attendance  factor  employed  by  (he 
school  food  authority.  The  Department 
has  left  the  decision  of  what  constitutes 
an  appropnate  attendance  factor  to  the 
discretion  of  the  State  agency.  When 
taking  the  attendance  factor  into 
consideration,  State  agencies  are 
directed  to  assume  that  children  eligible 
for  free  and  reduced  price  meals  attend 
school  at  the  same  rate  as  the  general 
population. 

Fiscal  Action 

Section  210.19  currently  stales  that, 
when  a  State  agency  conducts  an  AIMS 
review. '"   '  '  fiscal  action  may  be 
taken  on  a  first  review;  except  fiscal 
action  must  be  taken  when,  under 
Performance  Standard  3,  the  number  of 
meals  claimed  for  school  food  authority 
reimbursement  has  been  incorrectly 
aggregated  from  individual  school 
reports  so  that  an  excessive  number  of 
meals  has  been  claimed."  Stale  agencies 
are  required  to  take  fiscal  action  on  the 
second  review  for  any  degree  of 
violation  of  AIMS  Performance 
Standards  2.  3.  and  4. 

This  proposed  rule  requires  fiscal 
action  on  both  the  first  and  second 
AIMS  reviews  for  any  degree  of 
violation  of  any  performance  standard. 
If  a  State  agency  chooses  to  develop  its 
own  compliance  monitoring  system  as 
authorized  under  $210  19(f).  fiscal 
action  is  required  to  be  taken  for  any 
degree  of  violation  for  any  reviews.  To 
ensure  some  uniformity  of  fiscal  action, 
(his  proposal  would  revise  S  210.19(c)  to 
require  State  agencies  to  determine  the 
amount  of  fiscal  action  on  the  basis  of 
(he  severity  and  longevity  of  the 
problems  the  State  agency  would  also 
be  required  to  employ  appropriate 
factors  which  accurately  account  for 
attendance  and  participation  trends 
both  for  children  who  are  determined 
eligible  for  free  or  reduced  price  meals 
and  for  children  who  are  ineligible  for 
free  or  reduced  price  meals.  This  means 
that  children  eligible  for  free  or  reduced 
price  meals  would  be  assumed  to  attend 
school  at  the  same  rate  as  paying 
children  unless  the  school  can 
demonstrate  otherwise.  By  the  same 
token,  children  erroneously  determined 
eligible  for  free  or  reduced  price  meals 
would  be  considered  to  participate  at 
the  same  rate  as  children  properly 
approved  for  these  benefits. 
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Overpayment  Disregard 

Finally,  m  order  to  relieve  Slate 
agencies  of  the  burden  associated  with 
collecting  very  small  overpayments,  the 
Department  is  proposing  to  amend 
5210.19[dllli  in  increase  the  limit  for 
disregards  f.-^jm  $35  to  SlOO,  In  addition 
to  reducing  paperwork,  this  proposal 
would  recognize  and  account  for  the 
increase  in  costs  since  the  original  S35 
limit  was  adopted  m  more  than  a 
decade  ago.  This  change  would  al.so 
make  the  overpajinent  disregard  for  the 
National  School  Lunch  Program 
consistent  with  the  disregard  for  other 
child  nutrition  programs. 

List  of  Subjects  in  7  CFR  Pari  210 

Food  assistance  programs.  National 
School  Lunch  Program.  Commodity 
School  Program.  Grant  programs — 
Social  programs.  Nutrition.  Children. 
Reporting  and  recordkeeping 
requirements.  Surplus  agncul^Jral 
commodities. 

Accordingly.  7  CFR  Part  210  is 
proposed  to  be  amended  as  follows: 

PART  210— NATIONAL  SCHOOL 
LUNCH  PROGRAM 

1.  The  authonty  citation  for  Part  210 
continues  to  read  as  follows: 

Authority.  Sec.  2-12.  flO  Slut.  230.  as 
amended,  tec.  10.  80  Stat.  889.  as  amended;  M 

Slat,  270;  42  U.S.C  1751-1760. 1779. 

2.  In  5  210.Z  a  new  defmition  "Totnt  of 
Service"  has  been  added  In  alphabetical 
order  as  follows: 

$210.2    D«f1nmofta. 

"Point  of  Service"  means  that  point  in 
the  food  ser\'ice  operation  where  a 
determination  can  accurately  be  made 
that  a  reimbursable  free,  reduced  price 
or  paid  lunch  has  been  served  to  an 
eligible  child. 
■        •        »        ■        » 

3.  The  title  of  Subpart  B.  "Assistance 
to  Slates  and  School  Food  Authorities" 
is  removed  and  the  title. 
"Reimbursement  Process  for  States  and 
School  Food  Authorities"  is  added  In  its 
place. 

4.  In  S  210-5.  paragraph  [d)(l)  is 
amended  by  removing  the  second 
sentence  and  adding  two  new  sentences 
in  its  plac.e,  as  follows: 

§210.5    Payment  proc««s  to  States. 

(d)  •  •  • 

(1)  *  '  •  The  final  reports  shall  be 
limited  to  claims  submitted  m 
accordance  with  5  2iae  and.  for  the 
month  ol  October,  shall  mclude  the 
number  of  approved  free  and  reduced 


price  children  by  category  enro/Iptf  in 
participating  schools  in  the  Slate  The 
final  reports  shall  be  postmarked  and/or 
submitted  no  later  than  90  days 
following  the  last  day  of  Ihe  month 
covered  by  the  report.  *  •  ■ 

5.  In  fi  210.7: 

a.  Paragraph  (a)  is  amended  by 
removing  the  citation  "{  2103(bl"  &om 
the  second  sentence  and  addmg  the 
citation  "  5  21CL8tc)  "  in  its  place, 

b.  The  fourth  and  fifth  sentences  of 
paragraph  (a)  are  removed. 

c.  New  paragraph  (c)  is  added 
The  addition  reads  as  follows: 

S  210.7    RekntHirsement  for  school  food 
auttwrttiet- 

(c)  Reimbursement  limitations:  To  be 
entitled  to  reimbursement  under  this 
part,  each  school  fi>od  authonty  ahatl 
ensure  that  CUaims  for  Reimbursement 
are  limited  to  the  number  of  free, 
reduced  pnce  and  paid  rpimhursable 
lunches  that  are  served  to  children 
eligible  for  free,  reduced  pnce  and  paid 
lunches,  respectively,  for  each  day  of 
operation.  The  school  food  authonty 
shall  not  claim  reimbursement  for  any 
excess  lunches  produced,  as  prohibited 
in  S  210.10(b).  Claims  for 
Reimbursement  shall  be  based  on  doi/y 
counts,  at  the  point  of  service,  which 
identify  the  number  of  free,  reduced 
price  and  paid  reimbursable  lunches 
served,  unless  otherwise  authorized  by 
the  State  agency  on  a  case  by  case 
basis.  Any  request  to  use  an  alternative 
counting  system  is  to  be  submitted  in 
writing  to  the  State  agency  for  approval. 
Such  request  shall  provide  detail 
sufficient  for  the  S^ate  agency  to  assess 
whether  the  proposed  alternative  would 
provide  an  accurate  count  of  the  number 
of  reimbursable  lunches,  by  t\*pe.  served 
each  day  to  eligible  children.  The  details 
of  each  approved  alternative  system  are 
to  be  maintained  on  file  at  the  State 
agency  for  review  by  FNS. 

6.  In§2ia8: 

a.  The  title  of  S  3108  "Method  of 
reimbursement."  is  removed  and  new 
title  "Claims  for  reimbursement"  is 
added  in  its  place. 

b.  Paragraphs  (a)  through  (c)  are 
redesignated  as  paragraphs  (b)  through 
(d).  respectively,  and  a  new  paragraph 
(a)  is  added. 

c  The  reference  to  "paragraph  (b|"  in 
the  first  sentence  of  newly  redesignated 
paragraph  (b)  is  removed  and  the  words 
"paragraph  (c)"  are  added  m  its  place. 

d.  Newly  redesignated  paragraph  [b) 
is  amended  by  adding  three  sentences 
between  the  fourth  and  fifth  sentences. 


e.  Newly  redesignal^d  paragraph  (r)  is 
amended  by  adding  a  sentence  between 
the  first  and  second  sentences. 

f.  The  reference  lo  "paragraph  (a)"  m 
the  last  sentence  of  newly  redesignated 
paragraph  (d)  is  removed  and  the  words 
"paragraph  (b)"  are  added  in  Its  piace. 

The  additions  and  revisions  specified 
above  read  as  follows: 

i  210J    Clalmt  for  rvtmbwvement 

(aj  Claims  review  process.  (11  Every 
school  year,  each  school  food  authority 
shall  perform  no  less  than  two  on-site 
reviews  of  each  school  under  its 
jurisdictiorL  The  intitial  on-site  review 
shall  take  place  prior  to  December  1  of 
each  school  year.  Further,  if  either 
review  discloses  problems  with  a 
school's  meal  counting  or  claiming 
procedures,  the  school  food  authonty 
shall:  &isure  that  the  school  develops 
and  Implements  a  corrective  action  plan; 
and  within  30  days,  conduct  a  foUow-up 
on-site  re\iew  to  determine  that  the 
corrective  action  resolved  the  problems. 
Any  such  follow-up  reviews  shall  be  in 
addition  lo  the  two  required  reviews. 
Each  on-site  review  shall  ensure  th<it  the 
school's  claim  is  based  on  the  counting 
system  authorized  under  5  210.7(c)  and 
that  the  counting  system,  as 
implemented,  jields  the  actual  number 
of  reimbursable  free,  reduced  pnce  and 
paid  lunches  served  lor  each  day  of 
operation, 

(2)  Prior  to  the  submission  of  a 
monthly  Claim  for  Reimbursement  each 
school  food  authonty  shall  compare 
each  school's  daily  claim  against  data 
which  will  assist  m  the  identification 
and  correction  of  claims  for 
reimbursement  m  excess  of  the  number 
of  reimbursable  free,  reduced  pnce  and 
paid  lunches  actually  served  lo  children 
eligible  for  such  lunches  for  that  day. 
Such  data  shall,  at  a  mmiroDm.  inciude 
the  number  of  children  currently 
approved  for  free  and  reduced  pnce 
lunches  in  that  school  and.  for  every 
month  except  September,  the  average 
daily  free,  reduced  pnce  and  paid 
lunches  served  for  the  preceding  month. 

(3)  School  food  authorities  shall  also 
compere  claims  against  any  other  data 
available  to  the  school  food  authority, 
such  as  a  schools  average  daily 
attendance,  enrollment  or  membership 
data,  and  a  factor  which  accurately 
accounts  for  the  difference  between 
enrollment  and  attendance  at  any  given 
time.  This  attendance  factor  may  be 
developed  annually  by  the  school  food 
authority  subject  to  State  agency 
approval  or  may  be  developed  annually 
by  the  State  agencj-.  In  the  absence  of  a 
local  or  State  attendance  factor,  the 
school  food  authority  shall  use  an 
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attendance  factor  develolped  by  FNS- 
When  taking  the  attendance  factor  into 
consideration,  school  food  authonties 
shall  assume  that  children  eligible  for 
free  and  reduced  price  meals  attend 
school  at  the  same  rale  as  the  general 
population.  School  food  authorities  shall 
maintain  on  file,  each  month's  Claim  for 
Reimbursement  and  all  data  used  in  the 
claims  review  process,  by  school 

(4}  School  food  authonties  shall  make 
this  information  available  to  the  State 
agency  upon  request- 
lb)  '   '   '  The  State  agency  shall 
periodically  review  each  school  food 
authority's  Claim  for  Reimbursement  to 
assist  in  the  identirication  and 
correction  of  claims  in  excess  of  the 
number  of  lun'^hes  served,  by  t>'pe.  to 
eligible  children.  The  Stale  agency  shall. 
d*  a  m:nimum.  compare  the  number  of 
free  aad  reduced  price  meals  claimed  on 
each  school  food  authority's  monthly 
Claim  for  Reimbursement  to  the  number 
of  approved  free  and  reduced  price 
children  enrolled  in  thai  school  food 
authonty  for  the  claiming  month  times 
the  days  of  operation.  In  making  that 
companson.  State  agencies  shall  take 
into  consideration  the  attendance  factor 
employed  by  each  school  food  authority 
in  accordance  with  J  210  18<a):  provided 
that,  such  attendance  factor  assumes 
that  children  eligible  for  free  and 
reduced  price  meals  attend  school  at  the 
same  rate  as  the  general  school 
population,   •   •    • 

(cj  •■  '  '  Such  data  shall  mclude,  at  a 
minimum,  the  number  of  free,  reduced 
price  and  paid  lunches  served  to  eligible 
children  and,  for  the  month  of  October, 
the  number  of  approved  free  and 
reduced  price  children  enrolled  in  that 
school  food  authority    '   *   * 
7  In  5  210.9: 

a,  Paragraph  [bl(81  is  revised- 
fa  Paragraphs  (bK91  through  fb)(181 
are  redesignated  as  paragraphs  (b|(101 
through  (bjfl9|  respectively  and  a  new 
paragraph  |b)|91  is  added. 

c.  Newly  redesignated  paragraph 
(bj(19)  IS  amended  by  removing  the 
reference  to  'paragraph  (b){16)"  and 
adding  the  reference  "paragraph  [b)(17)" 
m  us  place. 

The  additions  and  revisions  read  as 
follows: 

§  210.9    Agreement  wtth  State  agency. 

(b)  •  •  • 

(81  Claim  reimbursement  at  the 
assigned  rates  only  for  reimbursable 
free,  reduced  pnce  and  paid  lundies 
served  to  eligible  children  in  accordance  ' 
with  7  CFR  Part  210,  The  school  food 
authority  official  signing  the  monthly 
Claim  for  Reimbursement  shall  lake  full 
respori!>tbility  for  ensuring  that  claims 


represent  the  accurate  number  of 
reimbursable  meals  served  to  eligible 
children  in  accordance  with  the 
provisions  of  7  CFR  Parts  210  and  245. 
Failure  to  submit  accurate  claims  will 
result  in  the  recovery  of  any  overclaim 
and  may  result  in  the  withholding  of 
payments,  suspension  or  termination  of 
the  program  as  specined  in  S  210.24. 
Should  failure  to  submit  accurate  claims 
reflect  embezzlement,  willful 
misappUcation  of  funds,  theft,  or 
fraudulent  activity,  the  penalties 
specified  in  S  210  25  shall  apply. 

(9)  Count  the  number  of  free,  reduced 
price  and  paid  reimbursable  meals 
served  to  eligible  children  at  the  point  of 
service,  or  through  another  counting 
system  if  approved  by  the  State  agency. 


§210.15    (Amended] 

6.  In  S  210  15,  paragraph  (a)(4)  is 
amended  by  removing  the  words  "error 
tolerances"  and  adding  in  their  place 
"second  review  thresholds"  and 
paragraph  (b)(1)  is  amended  by 
removing  the  citation  "5  210.B(b)"  and 
adding  (n  its  place  "5  210.8(a)  and  (c)". 

g.  In  S  210.18: 

a.  Paragraph  (n}(5)  is  revised. 

b.  Paragraph  (xH^)  ta  removed  and 
paragraphs  lg]|3|  through  (g)(6)  are 
redesignated  as  (g)(2)  through  [g](5). 

c.  Newly  redesignated  paragraph 
(.g)(2)(ii]  is  revised  and  new  paragraph 
lg|[6)  18  added. 

d.  Introductory  paragraph  (i)  is 
amended  by  removing  the  words  "error 
tolerances"  in  the  third  sentence  and 
adding  tn  their  place  "second  review 
thresholds". 

e.  Paragraphs  (i)(l)(ii)  and  (iii)  are 
revised. 

f.  Paragraph  (il(3)li).  introductory 
paragraph  (i)l6)  and  paragraph  (i)(6)(iv) 
are  amended  by  removing  the  words 
"error  tolerance  levels"  wherever  they 
appear  and  adding  in  their  place 
"second  review  thresholds". 

g.  Paragraph  (il(3)(i]).  introductory 
paragraph  (i}(4)  and  paragraph  (i)(4)(il) 
are  revised. 

h.  Paragraph  (i)(5)  is  amended  by 
removing  the  word  "tolerances"  from 
the  title  and  adding  in  its  place  the  word 
"thresholds"  and  removing  the  words 
"error  tolerance  levels"  from  the  text 
and  adding  "second  review  thresholds" 
in  their  place. 

i.  Paragraph  {l)(7)  and  introductory 
paragraph  (1)  are  amended  by  removing 
the  words  "error  tolerance  level"  from 
the  second  sentence  and  first  sentence, 
respectively,  and  adding  in  their  place 
"second  review  threshold". 

i-  Paragraph  (l)(l)  is  amended  by 
removing  the  words  "if  the  selection  is 
not  random;"  and  replacing  the  comma 


at  the  end  of  this  paragraph  with  a  semi- 
colon. 
The  additions  and  revlsioru  read  as 

follows: 

ir  2l0.1t    Monttortng  responslbllttiec. 

(g)  '    ■   • 

(2)   *   *   ' 

(ii)  Performance  Standard  2-The 
numbers  of  free  and  reduced  price  meals 
claimed  for  reimbursement  by  each 
school  for  any  period  are.  in  each  case, 
equal  to  the  number  of  meals  which  are 
served  to  children  who  are  correctly 
approved  for  free  and  for  reduced  price 
meals,  respectively,  during  the  period. 

(6)  "Second  review  thresholds"  means 
the  degree  of  error  of  an  AIMS 
performance  standard  as  specified  in 
paragraph  (i)(4)  of  Ihia  section  which,  if 
exceeded  in  a  reviewed  school  food 
authority,  triggers  a  second  AIMS 
review  in  all  large  school  food 
authorities  and  in  at  least  25  percent  of 
those  small  school  food  authorities 
which  exceed  second  review  thresholds 
on  a  first  review 

(I)  •  •  ■ 
m  •  •  • 

(ii)  The  State  agency  shall  determine 
that,  for  each  school  reviewed,  the 
number  of  free  and  reduced  price  meats 
claimed  for  each  day  of  the  most  recent 
month  for  which  the  school  food 
authonty  has  submitted  a  claim  are 
equal  to  the  number  of  meals  served  to 
eligible  children  for  that  claiming  month. 
In  order  to  make  this  determination. 
State  agencies  shall  review  the  data 
required  to  be  maimBined  by  the  school 
food  authority  under  §  210.8{b}  and 
observe  the  meal  counting  and  claiming 
procedures  employed  by  each  school 
reviewed. 

(ill)  The  State  agency  shall  ensure  that 
each  school  reviewed  has  an  adequate 
system  for  counting  and  claiming  meals 
served  by  reimbursement  type.  An 
adequate  system  is  one  which  meets  the 
following  objectives:  (A)  Provides 
accurate  counts  of  the  number  of 
reimbursable  free,  reduced  price  and 
paid  meals  served  to  eligible  children  on 
a  daily  basis;  (B)  accurately  records  and 
reports  those  counts  to  the  school  food 
authority;  (C)  prevents  the  overt 
identification  of  free  and  reduced  price 
meal  recipients  in  accordance  with  7 
CFR  Part  245:  and  (D)  i.s  monitored  by 
the  Fichool  food  authority  in  accordance 
with  i  210,B(a)  to  ensure  that  internal 
controls  exist.  State  agencies  shall 
review  each  system  to  determine 
whether  counts  are  taken  at  the  point  of 
service  and  whether  the  counting  and 
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claiming  system,  as  implemented,  meets 
these  objectives.  If  an  alternative 
counting  system  Is  employed.  State 
agencies  shall  ensure  that  It  achieves 
the  desired  objectives,  is  correctly 
implemented  and  is  approved  by  the 
Slate  agency.  The  State  agency  shall 
also  ensure  that  the  school  food 
authority  properly  consdolidates  meal 
counts  from  its  schools. 


(31   •   ■    • 

(ii)  On  a  review  of  a  school  food 
authority,  the  Stale  agency  shall  select 
the  required  minimum  number  of 
schools  to  review  from  those  which 
consistently  claim  that  a  high  proportion 
of  children  eligible  for  free  or  reduced 
price  meals  have  been  served.  However, 
if  the  State  agency  has  reason  to  believe 
that  this  criterion  will  not  lead  to  a 
review  of  problem  schools,  the  State 
agency  shall  substitute  schools  with  the 
hkelihood  of  problems.  The  State's 
justifications  for  substitution  shall  be 
kept  on  file  at  the  State  agency  and  will 
be  subject  to  review  by  FNSRO. 

{4)  Second  review  thresholds.  Stale 
agencies  shall  ensure  that  corrective 
action  plans  are  completed  by  all  school 
food  authorities  which  are  found  on  first 
reviews  to  exceed  the  second  review 
thresholds  described  below.  Further. 
State  agencies  shall  conduct  second 
reviews  of:  (1)  All  large  school  food 
authorities  found  to  exceed  the  second 
review  thresholds  on  first  reviews:  and 
(2)  at  least  25  percent  of  small  school 
food  authorities  found  to  exceed  those 
thresholds  on  first  reviews.  In 
determining  which  small  school  food 
authorities  to  include  in  the  second 
review  sample.  State  agencies  shall,  at  a 
minimum,  select  those  school  food 
authorities  which  have  the  most  serious 
problems  on  the  first  review.  A  second 
review  is  required  when: 

(ii)  For  AIMS  Performance  Standard  2. 
a  number  of  schools  reviewed  in  a 
school  food  authonty.  as  specified  in 
Table  B  of  paragraph  (i)  (5)  of  this 
section,  claim  reimbursement  for  more 
free  or  more  reduced  price  meals, 
respectively,  than  the  number  of 
'hildren  correctly  approved  for  such 
meals  for  the  review  period  times  the 
days  of  operation  times  the  attendance 
factor  used  by  the  school  food  authonty 
under  S  210. B(a);  and  or 

(n)  '  •  • 

(5)  Require  that  fiscal  action  is  taken 
on  any  reviews  where  deficiencies  are 
found  and  set  forth  the  Slate  agency's 
criteria  for  taking  fiscal  action. 

10.  In  6  210.19: 


a.  The  fifth  sentence  of  paragraph  (c) 
introductory  text  is  revised: 

b.  Paragraph  (c)(1)  is  revised; 

c.  paragraph  (d)(1)  is  amended  by 
removing  $35  from  the  first  sentence  and 
adding  SlOO  in  its  place. 

The  revisions  read  as  follows; 

$210.19    lAmendedl 

(c)  •  '  '  The  State  agency  shall 
determine  the  extent  of  fiscal  action 
based  on  the  severity  and  longevity  of 
the  problems  and  shall  employ 
appropriate  factors  which  accurately 
account  for  attendance  and 
participation  trends  for  both  children 
who  are  determined  eligible  for  free  or 
recuced  price  meals  and  children  who 
are  ineligible  for  free  or  reduced  price 
meals.  *  '  * 

(1)  AJMS.  When  a  State  agency 
chooses  to  conduct  AIMS  reviews,  as 
described  in  S  210.1S(i)  of  this  part, 
fiscal  action  shall  be  taken  on  both  first 
and  second  reviews  for  any  degree  of 
violation  of  AIMS  Performance 
Standards  2.  3.  and  4-  When  a  State 
agency  chooses  to  conduct  AIMS  audits. 
as  descnbed  in  S  210.18(j)  of  this  part, 
fiscal  action  shall  be  assessed  for  any 
degree  of  violation  of  Performance 
Standards  2,  3.  and  4-  When  a  State 
agency  develops  its  own  compliance 
monitoring  system  in  accordance  with 
S  210.18(f),  fiscal  action  shall  be  taken 
for  any  degree  of  violation  of  any  AIMS 
Performance  Standard. 

Dale;  S^'plember  1.1988. 
Anna  Kimdratas. 

Administrator.  Food  ond  Nutrition  Service. 
[FR  Doc.  88-20335  Filed  9-8-88:  ft45  am] 
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Food  Safety  and  Inspection  Service 

9  CFR  Part  317 

IDocketNo.  8&-049PI 

Labeling  of  Meat  Food  Products. 
Under  Certain  Circumstances,  That 
Contain  Mechanically  Separated 
(Species) 

AQENCv:  Food  Safety  and  Inspection 
Ser\ice.  USDA. 
ACTION:  Proposed  rule- 

8UMMANV:  This  proposed  rule  would 
amend  the  Federal  meat  inspection 
regulations  by  adding  a  new  exception 
to  the  requirement  that  the  list  of 
ingredients  on  the  labels  of  meat  food 
products  show  the  common  or  usual 
names  of  the  ingredients  The  exception 
would  apply  to  the  use  of  Mechanically 
Separated  (Species)  (MS(S)]  at  levels  no 


greater  than  ten  percent  of  the  livestock 
and  poultrj'  product  portion  of  a  finished 
meat  food  product,  provided  that  the 
label  of  such  product  bears  a 
declaration  of  the  calcium  content  of  the 
meat  food  product  as  part  of  any 
nutrition  information  or  as  a  prominent 
statement  contiguous  to  the  ingredients 
list.  This  action  is  the  result  of  petition 
submitted  to  the  Food  Safety  and 
Inspection  Service  by  several  members 
of  the  meat  industry  to  amend  the 
labeling  requirements,  under  certain 
circumstances,  for  meat  food  products 
containing  MS{S). 

DATES:  Comments  must  be  received  by: 
November  B.  1988. 

ADDRESS:  Written  comments  to:  Policy 
Office.  Attn.  Linda  Carey.  FSIS  Hearing 
Clerk.  US.  Department  of  Agriculture. 
Food  Safety  and  Inspection  Service. 
Room  3171 -S.  South  Agriculture 
Building,  Washington,  DC  20250.  (See 
also  "Comments"  under  Supplementar>' 
Information,) 

FOR  FURTHER  iNFORMATION  CONTACT: 
Margaret  OK.  Glavin.  Director. 
Standards  and  Labeling  Division. 
Technical  Services,  Food  Safety  and 
Inspection  Service.  US.  Department  of 
Agriculture,  Washington.  DC  20250. 
1202]  447-6042, 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Administrator  has  determined 
that  this  proposed  rule  is  not  a  major 
rule  under  Executive  Order  12291-  It 
would  not  result  in  an  annual  effect  on 
the  economy  of  SlOO  million  or  more 
There  would  be  no  major  increase  m 
costs  or  prices  to  consumers;  individual 
industries;  Federal,  State  or  local 
covemmeni  agencies:  or  geographic 
regions.  The  proposed  rule  would  not 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  The 
proposed  rule  would  provide  an  optional 
labeling  scheme.  Any  costs  incurred  by 
industry  would  be  strictly  voluntary  and 
would  entail  a  mimmal  expense  of 
developing  and  printing  new  labeling.  In 
addition,  packers  have  contended  that 
the  declaration  of  MS(S)  on  ingredient 
lists  of  labels  of  meat  food  products  as 
the  species  from  which  it  is  derived,  will 
result  in  greater  use  of  MS(S).  They  have 
asserted  that  the  current  declaration  of 
this  ingredient  (as  Mechanically 
Separated  (Species))  has  resulted  in 
minimal  production  and  therefore  waste 
of  MS(S).  despite  the  fact  that  il  is  a  safe 
and  wholesome  product.  Further,  the 
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packers  have  contended  thaf  substantial 
sums  have  been  invested  in  dpboninjt 
equipment  thaf  now  sits  idle  and  that 
numerous  economic  benefits  would 
result  from  the  use  of  MSfS). 

Effects  oc  Small  Entities 

The  Administrator,  Fof>d  Safety  and 
Inspection  Service,  has  determined  that 
this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Reguiatorv  Fiexibilrv 
Act.  Pub.  i.  96-354  (5  US  C.  601  et  s'^q  |. 
This  proposed  rule  would  provide  a 
labeling  option  for  Federaliy-inspecled 
establishments  producing  meat  food 
products  containing  MSiS]  a!  levels  no 
greater  than  10  percent  of  the  livestock 
and  poultry  product  portion  of  the  meat 
food  product  when  the  calcium  content 
of  such  products,  irrespective  of  amount. 
IS  stated  on  the  label.  Those 
establishments  opting  to  label  such 
product  as  set  forth  in  the  proposal 
would  incur  minimal  costs  associated 
with  developing  and  printing  new 
labeling  to  comply  with  the  proposed 
rule.  Those  establishments  optmg  not  to 
label  such  product  as  set  forth  in  the 
proposal  would  incur  no  costs  as  a 
result  of  the  proposed  rule.  Packers  have 
contended  that  the  proposed  mle  would 
result  in  greater  utilization  of  Uvestock 
resources  and  greater  makretabilit>'  of 
products  containing  MSIS). 

Comments 

Interested  parties  are  invited  to 
submit  comments  concerning  this 
proposed  rule.  Written  comments  should 
be  sent  in  duplicate  to  the  Policy  Office 
and  should  reference  Docket  Number 
e6-049P.  All  comments  submitted 
pursuant  to  the  proposed  rule  will  be 
available  for  public  inspection  in  the 
Pohcy  OfTice  between  9:00  a.m.  and  4:iX) 
P  m..  Monday  through  Friday. 

Background 

Documents  referenced  m  this 
proposed  rule  are  available  for  public 
inspection  in  the  office  of  the  FSIS 
Hearing  Clerk. 

In  1978.  the  Department  issued  an 
interim  regulation  that  included 
standards  for  the  use  of  mechanically 
deboned  meat  (MDM)  (41  FR  17535).  and 
a  notice  of  proposed  rulemaking 
concerning,  among  other  things,  the 
definition  and  manufacture  of  three 
types  of  product  resulting  from  the 
mechanical  separation  and  removal  of 
most  of  the  bone  from  attached  skeletal 
muscle  (41  FR  17560).  There  were  more 
than  1.100  public  comments  on  the 
proposal,  a  number  of  which  raised 
various  health  and  safely  questions.  The 
interim  pjie  was  challenged  by  a 


coalition  of  various  consumer-oriented 
public  interest  groups,  state  officials, 
'ind  a  Member  of  Congress  in 
Community  Nutrition  Institute,  et  at.  v. 
Butz  fCXr  V.  Butz).  420  F  Supp.  751 
(D.D  C.  1976). 

The  Court  in  CA7  v.  Butz.  held  that 
the  promulgation  of  the  intenm 
regulation  was  m  violation  of  the 
Admmislrative  Procedure  Act  and 
issued  a  preliminary  injunction 
enjoining  the  Secretary  from  giving 
further  effect  to  the  interim  regulation 
with  respect  to  MDM.  In  the  Court's 
opinion.  MDM  was  not  "meat"  as 
traditionally  defined  because  of  its  bone 
particle  content.  The  Court  concluded 
that  these  bone  particles  must  be 
regarded  as  a  substance  added  during 
mechanical  processing,  and  that  the 
Secretary  had  not  ade<iuately 
considered  the  health  effects  of  MDM. 
The  Court  indicated  that  until  these 
health  questions  were  adequately 
assessed.  MDM  had  to  be  considered  as 
a  substance  which  may  injure  health 
and,  therefore,  adulterated  and  an 
adulterant.  In  addition,  il  appeared  to 
the  Court  that  the  interim  regulation, 
which  did  not  require  MDM  to  be 
dpclared  on  the  Idbel.  permitted 
misbranding  because  a  product  that 
contained  MDM  would  have  a  higher 
calcium  content  than  a  comparable 
product  without  MDM.  Because  the 
public  expects  the  "usual  product'*,  the 
Court  indicated  it  would  be  misled  by 
the  labeling  permitted  by  the  regulation. 
The  Court  fell  that  this  could  prove 
especially  harmful  to  persons  on 
calcium-restricted  diets,  who  would  be 
misled  into  thinkir^  that  the  product 
contained  no  more  than  the  usual 
amount  of  calcium 

In  order  to  respond  to  the  health  and 
safety  questions  raised  by  the  Court,  the 
Department  initiated  an  analytical 
program  to  develop  data  on  the  amounts 
of  nutnents  and  substances  of  concern 
which  might  be  present  in  MDM  and 
assigned  a  panel  to  evaluate  the  frndings 
from  the  analytical  program,  and 
pertinent  information  and  data  gathered 
from  other  sources.  The  panel 
concluded,  among  other  things,  that  a 
slight  nutritional  benefit  is  to  be 
expected  for  most  people  from  the 
calcium  in  MDM,  especially  for  persons 
whose  custom.ary  intake  of  calcium  falls 
below  the  Recommended  Dietary 
Allowance-  It  was  also  concluded  that 
the  amount  of  cdlcmm,  which  would  be 
added  to  the  diet  by  MDM,  would  not  be 
so  great  in  amount  as  to  pose  a  hazard 
to  the  health  of  most  people  except  for 
(liose  persons  who  were  byperabsorbers 
of  calcium  and  who  were  likely  already 
to  be  under  medical  supervision  to  limit 
their  calcium  intake.  Il  was  suggested 


that  there  be  appropriate  Ubehng  of 
meat  food  products  to  indicate  they 
contained  calcium  so  that  the  small 
percentage  of  the  population  which 
might  require  a  low  calcium  intiike  for 
medical  reasons  would  have  the  choice 
to  avoid  purchasmg  such  products.  The 
Pane)  agreed  that  MDM  contained  in 
food  products  should  be  labeled  in  the 
ingredients  statement  so  that  persons 
who  must  stringently  restrict  calcium 
intake  could  avoid  these  products.  (See 
Panel  Reports:  Health  and  Safety 
Aspects  of  the  Use  of  Mechanically 
Deboned  Meat,  Volumes  I  and  11  ) 

As  a  result  of  the  conclusions  and 
recommendations  of  the  panel,  CNI  v. 
Butz.  and  the  widesprpiid  pubhc  interest 
in  an  concern  about  MDM,  the 
Department  published  a  proposed 
regulation  in  1977  (42  FR  54437).  The 
proposal  provided,  among  other  things, 
that  the  product  be  named  "Tissue  from 
Ground  Bone'  (TFGBJ;  that  the  product 
be  labeled  "Tissue  from  Ground 
(Species)  Bone"  in  the  ingredients 
statement  of  a  meal  food  product  in 
which  it  is  used:  that  the  name  of  the 
meat  food  product  in  which  ft  is  used  be 
qualified  by  the  term  'Tissue  from 
Ground  Bone  Added."  and  that  the 
product  be  classified  as  a  meat  food 
product  rather  than  as  a  class  of  meat. 
As  a  result  of  the  rulemaking 
proceeding,  the  Administrator 
concluded,  among  other  things,  that  the 
product  should  be  named  "Mechanically 
Processed  (Spectes)  Product"  or  MP(S)P 
The  Administrator  agreed  with  public 
comments  Ihat  the  pnip^^ised  name 
'Tissue  from  Ground  Bone"  (TJ-'GH) 
could  be  misleading,  as  the  product 
contained  meat,  bone,  and  bone 
marrow,  and  'TFGB  '  would  incorrectly 
indicate  it  is  made  wholly  from  part  of 
bone.  TTie  Administrator  determined  not 
to  adopt  the  name  "Mechanically 
Deboned  Meat '  for  the  product  becau.se 
"deboned"  would  uicorrectly  represenl 
that  the  product  did  not  contain  bone  or 
bone  marrow  and  "meal"  would 
incorrectly  represent  that  the  product 
consisted  solely  of  "meat."  The 
Administrator  also  concluded  that  a 
qualifying  statement  should  be  added  to 
finished  product  names  to  indicate  the 
presence  of  MP(S|P.  since  MP(S|P  is 
unique  and  would  not  be  an  expected 
ingredient,  that  finished  produci  names 
should  bear  the  additional  qualifying 
statement,  "Contums  Up  To  _  ^  s. 
Powdered  Bone"  because  the  need  of 
some  individuals  to  limit  theu*  intake  of 
calcium  is  an  important  consideration: 
and  that  MPt5)P  should  be  lisled 
separutely  from  "meal"  in  its  order  of 
predominance  by  weight  m  the 
ingredients  statement  of  finished 
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products  because  MP(S1P  is  not  meat 
and  it  would  be  a  standardized  product 
following  publication  of  the  rule. 

On  June  20. 1978.  regulations  were 
published  concerning  the  producbon 
and  use  of  MP(SiP  and  the  labeling  of 
products  in  which  MPlSlP  may  be  used 
[43  FR  26416.1  However,  very  little  of 
this  product  was  produced  after  these 
regulations  became  effective.  Members 
of  the  red  meat  industry  contended  that 
its  failure  to  market  products  containing 
MPlSlP  was  due  to  regulatory 
requirements  which  they  believed  went 
beyond  what  was  necessary  to  protect 
the  pubhc.  and  they  asked  the 
Department  to  reconsider  these 
requirements.  In  particular,  in  April 
1979.  the  Pacific  Coast  Meat  Association 
fPCMA)  petitioned  the  Department  to 
amend  various  labeling  and 
compositional  requirements  of  the 
MP(S)P  regulations.  The  Department 
denied  this  petition  in  May  1979,  but 
indicated  it  was  open  to  resubmission  of 
Ft:MA's  arguments  if  additional 
information  in  various  areas  was 
presented.  In  [une  1979.  PCMA 
resubmitted  its  request  along  with  a 
further  explanation  of  its  position.  The 
resubmitted  petition  was  denied  in 
September  1979.  Thereafter,  in  February 
1981,  the  PCMA  and  the  American  Meat 
Institute  (AM)}  submitted  a  petition 
slating  that  their  members  "are 
fffeclively  precluded  from  producing  or 
marketing  mechanically  deboned  beef, 
pork  or  veal  or  lamb  by  the  misleading 
labeling  and  the  unreasonable 
compositional  standards  imposed  by  the 
regulations."  A  consumer  focus  group 
(Market  Research  Services)  report 
concerning  consumer  attitudes  toward 
various  tj-pes  of  meat  food  produci 
labeling  and  an  analysis  of  the  economic 
impacts  of  the  1978  regulations  were 
submitted  in  support  of  their  petition. 

Following  additional  reviews  and 
analysis,  the  Department  issued  a 
proposed  rule  on  July  31.1981  (46  FR 
39274),  Based  on  comments  received  and 
further  evaluation  of  relevant 
information,  in  1982  the  Department 
promulgated  a  final  rule  which  amended 
the  Federal  meat  inspection  regulations 
by,  among  other  things,  modifying  the 
definition  and  standard  for  product 
defined  by  regulation  m  1978  as 
Mechanically  Processed  (Species) 
Product  (MP(S)P).  by  modi^'ing  the 
labeling  requirements  for  meat  food 
products  in  which  it  may  be  used,  and 
by  establishing  labeling  requirements 
for  the  produci  itself  (47  FR  28214).  The 
name  of  the  product  was  changed  from 
"Mechanically  Processed  (Species) 
Produci"  to  "Mechanically  Separated 
(Species)"  in  order  to  provide  a  more 


meaningful  and  concise  description  of 
its  characteristics.  A  labeling 
requirement  for  the  product  was 
established  in  order  to  ensure  that  the 
product  was  used  in  accordance  with 
regulatory  requirements.  The 
requirement  that  the  names  of  meat  food 
products  be  qualified  lo  indicate  the 
presence  of  this  product  as  an  ingredient 
was  deleted  as  unnecessary.  Further,  the 
requirement  that  the  names  of  meat  food 
products  be  further  qualified  lo  indicate 
the  percentage  of  powdered  bone  they 
contained  was  replaced  by  a 
requirement  that  their  labels  declare,  in 
certain  circumstances,  calcium  conteni 
either  as  part  of  nutrition  labeling 
information  or.  if  the  meat  food  produci 
does  not  bear  nutrition  labeling 
information,  in  a  prominent  statement  m 
immediate  conjunction  with  the 
ingredients  hst.  This  declaration  must  be 
stated  on  the  label  of  a  meat  food 
product  containing  MS[S)  whenever 
MStS)  contributes  20  mg  or  more  of 
calcium  to  a  ser\-mg  of  such  meat  food 
product,  unless  the  amount  that  would 
be  declared  would  not  differ  from  the 
amount  that  would  be  declared  if  the 
meat  food  produci  contained  only  hand 
deboned  ingredients  or  unless  the 
calcium  content  of  a  se^v^ng  of  the  meat 
food  product  would  be  20  percent  of  the 
U.S.  RDA  or  more  if  the  meat  food 
produci  contained  only  hand  deboned 
ingredients  The  Department  concluded 
that  the  calcium  content  approach  was 
preferable  because  it  would  respond  lo 
the  needs  of  calcium-sensitive 
individuals  without  having 
unwarranted,  negative  effects  on  the 
general  population's  evaluation  of  meat 
food  products  containing  MS{S). 

A  definition  and  standard  of  identity 
for  this  product  was  retained,  since  as 
the  Department  noted  in  its  proposal, 
the  consistency  of  this  product  and  its 
content  of  bone,  bone  marrow,  and 
ceriain  minerals,  as  welt  as  muscle 
tissue,  are  materially  different  from 
those  of  meat.  The  requirement  that  the 
name  of  the  produci  be  listed  m  its 
proper  order  of  predominance  in  the 
ingredients  statement  on  the  label  of  a 
meat  food  product  in  which  it  is  used, 
which  is  consistent  with  the  general 
requirements  for  declaring  ingredients  in 
meat  food  products,  was  also  retained. 
The  producl's  distinctive  character  and 
separate  regulatory  standard  were  the 
basis  for  the  ingredient  declaration 
requirement,  and  not  the  product's 
wholesoraeness  or  fitness  for 
consumption  or  the  level  or  particular 
meat  food  produci  in  which  il  would  be 
included  as  an  ingredient 

The  19B2  rule  was  challenged  in 
Community  Nutrition  Institute,  et  al,  v. 


Block.  Civil  Action  No.  82-2009  (D.D.C. 
decided  December  1. 1982).  The 
plaintiffs,  among  other  things, 
challenged  the  amended  regulations 
contending  that  they  permitted  the  sale 
of  misbranded  meal  food  products 
because  of  the  product  name  change  lo 
MS[S)  and  the  elimination  from  the 
labeling  of  meal  food  products  in  which 
MS(S)  may  be  used,  of  the  statements 
that  qualified  the  name  of  the  meat  food 
product  by  indicating  the  presence  of 
MSJS)  and  the  percentage  of  powdered 
bone.  The  plainhffs  contended  that  the 
labeling  required  by  the  amended 
regulations,  i.e..  lisimg  of  MS(S1  in  the 
ingredients  statement  and  the  calcium 
declaration  under  certain  circumstances. 
was  insufficient  under  the  Federal  Meat 
Inspection  Act.  The  United  States 
District  Court  upheld  the  regulations, 
and  the  plaintiffs  appealed.  The  United 
States  Court  of  Appeals  for  the  Distnct 
of  Columbia  upheld  the  regulations  in 
Community  Nutrition  Institute,  Et  a!.,  v 
Block,  et  al.  749  F.2d  50  (D.C  Cir.  1984). 

In  November  1986.  the  Department 
was  petitioned  on  behalf  of  Bob  Evans 
Farms.  Inc.,  Columbus.  Ohio,  Odom 
Sausage  Company.  Madison.  Tennessee. 
Sara  Lee  Corporation.  Memphis. 
Tennessee,  and  Owens  Counlrj' 
Sausage.  Inc..  Richardson.  Texas,  lo 
amend  the  Federal  meat  inspection 
regulations,  under  certain 
circumstances,  in  regard  to  the  labeling 
of  meat  food  products  that  contain 
MS{S).  The  petitioners  requested  that 
when  Mechanically  Separated  (Species) 
is  used  as  an  ingredient  in  a  meat  food 
product,  il  be  permitted  to  be  designated 
in  the  list  of  ingredients  on  the  label  of  a 
meat  food  product  as  the  species  from 
which  it  was  derived  (e.g..  beef)  (a)  if 
the  calcium  content  of  ihe  meat  food 
product,  irrespective  of  amount,  is 
stated  on  the  label  as  pari  of  any 
nutrition  information  on  the  label  or  in 
immediate  conjunction  with  the  list  of 
ingredients  or  otherwise  conspicuously 
on  the  label;  and  (b)  if  the  Mechanically 
Separated  (Species)  constitutes  no  more 
than  10  percent  of  the  livestock  and 
poultry  product  portion  of  the  meat  food 
produci. 

The  petitioners  asserted  that  to  their 
knowledge  no  meal  processor  was 
presently  commercially  producing  MS(S) 
and  that  this  product  was  not  being 
produced  despite  the  fact  that  it  was 
safe  and  wholesome.  The  petitioners 
also  indicated  that  they  behcved  that 
the  unwarranted  negative  cormotations 
of  the  term  MS(S)  which  is  required  on 
labels  of  finished  products  containing 
this  ingredient  would  cause  consumers 
to  refrain  from  purchasing  such 
products.  The  petitioners  asserted  that 
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the  labeling  requirements  imposed  on 
products  containing  MS(S)  have 
effectively  thwarted  ita  use. 

The  petitioners  also  asserted  (hat  the 
focal  point  of  the  regulatory  scheme  for 
MSrS).  especially  in  the  1982 
rulemaking,  was  the  increased  amount 
of  calcium  in  mechanically  separated 
(apecies)  as  compared  to  hand 
separated  meat  The  petitioners 
requested  a  reevaluation  of  the  labelmg 
requirements  in  the  context  of  the 
concerns  addressed  by  the  Department 
in  the  1982  rulemaking  proceeding  and 
by  the  Courts  m  reviewing  the  1982 
amendmenis. 

FSIS  published  this  petition  in  the 
Federal  Register  on  April  3.  1987  (52  FR 
107661.  to  solicit  information  and 
comments  concerning  the  action 
requested  and,  m  particular,  ans  vera  to 
the  following  questions: 

1  Would  the  labeling  of  a  meat  food 
product  con'aining  "Mechanically 
Separated  [Species]"  be  false  or 
misleading  if  the  ingredients  statement 
on  the  labelmg  did  not  include 
".Mechanically  Separated  (Species)"? 

2.  Would  an  optional  labeLng 
statement,  such  as  proposed  m  the 
petition,  be  a  sufficient  substitute  for 
listing  "Mechanically  Separated 
(Species)"  in  the  Ingredients  statement 
on  the  labeling  of  a  meat  food  product  m 
which  it  IS  used? 

3.  Is  the  10  percent  use  limitation  for 
Mechanically  Separated  (Species), 
proposed  by  the  pebtion.  a  reasonable 
amount  for  tnggenng  the  optional 
calcium  content  labeling  statement 
provided  for  by  the  petition? 

4.  Are  there  any  other  options,  other 
than  the  one  proposed  in  the  petitioa  to 
accomplish  the  obieclive  of  the 
petitioners? 

Coaimeota 

FSIS  received  a  total  of  134  written 
comments.  Nmty-five  were  from 
consumers.  20  from  industry 
representatives.  9  from  trade 
associations.  2  Erom  State  or  local 
govemmenis,  3  from  university 
professors.  2  from  equipment 
manufacturers.  1  from  a  United  Slates 
Congressman,  1  from  a  United  States 
Senator,  and  1  from  a  consumer 
advocacy  group.  There  were  123 
comments  m  support  of  the  petition.  9 
comments  opposing  the  petition,  and  2 
comments  neither  supported  nor 
opposed  the  petition. 

Most  of  the  comments  simply  slated 
that  the  same  rules  should  apply  to 
MS(Sj  as  apply  to  poultry  product  or 
fishery-  product  made  by  mechanical 
separation.  These  commenters 
contended  that  MS(S)  ts  as  safe  and 
wholesome  as  the  speaes  from  which  it 


IS  denved.  and  that  the  process  of 
mechanical  separation  does  not  change 
this  fact.  These  commenters  beheved 
that  granting  the  petition  would  result  in 
more  food  being  available,  and  further 
believed  that  the  small  amount  of 
calcium  contributed  by  MS^S)  to  a  meat 
food  product  in  which  it  la  used  would 
benefit  Amencan  diets,  particularly 
diets  of  women.  The  Agency  agrees  that 
MS(S)  IS  as  safe  and  wholesome  as  the 
species  from  which  it  is  derived,  thai 
granting  the  petition  would  result  in 
more  food  being  made  available,  and 
that  the  small  amount  of  calcium 
contnbuted  to  a  meal  food  product  by 
MSiS)  would  Ijenefit  Amencan  diets, 
particularly  diets  of  women 

Several  commenters  expressed  the 
opinion  that  the  petition  should  be 
denied.  Many  of  these  commenters 
expressed  the  opinion  that  MS(S)  should 
not  be  permuted  to  be  used,  but  if  it 
were  used  in  products,  they  at  least 
wanted  to  be  able  to  determine  which 
products  contained  MS(S1  so  they  could 
avoid  purchasing  these  products.  FSIS 
believes  that  the  labelmg  scheme 
outlined  in  the  petition  is  neither  false 
nor  misleading,  and  would  provide 
sufficient  labeling  for  meat  food 
products  containing  MS(S). 

One  commenter.  Oscar  Mayer  Foods 
Corporation,  suggested  that  labeling 
requirements  for  products  that  contain 
MSIS)  as  an  ingredient  should  be  the 
same  as  for  products  containing 
mechanically  separated  poultr>  product, 
if  the  characteristics  of  the  mechanically 
separated  products  are  similar.  Further. 
Oscar  Mayer  Foods  suggested  that  the 
labeling  provisions  in  the  petition  should 
apply  only  to  MS(S)  that  has  been 
produced  \vith  more  than  a  50  percent 
yield  (at  least  a  1:1  ratio  of  muscle  tissue 
to  bone  in  ingoing  materials)  and  that 
contains  less  than  0.25  percent  calcium, 
which  critena  Oscar  Mayer  believes  are 
characteristic  of  mechanically  separated 
poultr>'  product. 

FSIS  believes  that  the  cnteria  Oscar 
Mayer  Foods  has  suggested  as  an 
alternative  to  the  petition  may  not  be 
practical  or  beneficial.  The  composition 
of  mechanically  separated  poultry 
product  can  vary,  and  the  Agency  Is  not 
convinced  that  all  or  most  mechanically 
separated  poultry  product  meets  and 
wiU  continue  to  meet  the  characteristics 
described  by  0»car  Mayer  Foods  Oscar 
Mayer  Foods  did  not  provide  data  to 
support  its  assertions  about  the 
composition  of  mechanically  separated 
poultry  product,  and  these  assertions 
are  not  supported  by  information 
collected  by  FSIS  on  the  composition  of 
mechanically  separated  poultry  product. 
In  addilioQ.  the  fact  that  most 
mechanically  separated  po'oltry  product 


contains  tubstanttal  amounts  of  poultry 
skin,  while  MS(S|  does  not.  was  not 
addressed.  Even  if  Oscar  Mayer  Foods' 
assertions  could  be  verified,  the  Agency 
does  not  believe  it  would  be  practical 
for  meat  processors  to  leave  sufficient 
meat  on  bones  after  hand  debonlng  to 
meet  the  criterion  for  ingoing  malenals- 

Another  commenter.  Public  Voice  for 
Food  and  Health  PoUcy.  contended  that 
the  petitioners'  main  goal  is  to  obscure 
the  fact  that  ground  bone  ts  the  source 
of  added  calcium  for  meat  products 
containing  MS(S)  Public  Voice  hirther 
expressed  the  belief  that  it  would  be 
false  and  misleading  if  labeling  for  a 
meat  food  product  containing  MS(S)  did 
not  include  the  phrase  'Mechanically 
Separated  (Species)."  in  the  ingredients 
statement,  and  that  the  calcium  content 
declaration  alone  would  not  be  a 
sufficient  substitute  for  the  MS(S) 
listing.  Pubhc  Voice  also  staled  that 
consumer  organizations  have  a  long 
record  of  mvolvement  in  this  issue  and 
have  consistently  argued  for  full 
disclosure  of  MS(S)  when  it  is  u&ed.  and 
f*ublic  Voice  believes  that  the  petition 
should  be  denied.  However,  for  the 
reasons  specified  in  the  petition.  FSIS 
believes  that  the  labeling  scheme 
proposed  by  the  petitioners  would  not 
[ie  false  or  misleading. 

Public  Voice  further  stated  that  a 
calcium  content  declaration  without  the 
presence  of  at  least  macronutnent 
content  Information  could  imply  that  the 
product  la  particularly  healthful  when. 
m  fact,  it  might  contain  high  fat  or 
sodium  amounts.  This  concern  is  not 
unique  lo  the  labeling  scheme  proposed 
by  the  petitioners,  but  could  be  asserted 
of  the  existmg  regulation  concerning  the 
labeling  of  MS(S)  (9  CFR  317.21]H13)(ii)). 
The  Agency  believes  that  the  existing 
regulation  has  not  resulted  in  false  or 
misleading  labeling,  and  has  no  reason 
to  believe  this  would  charige  under  the 
petitioners  lalwHng  scheme. 

FSIS  agrees  with  the  petitioners  that 
the  additional  calcium  that  may  be 
present  in  products  conlalnmg  MS(S)  as 
an  ingredient  is  one  of  the  health  or 
safety  related  concerns  about  the  uae  of 
MS(S1.  The  Penal  assigned  in  1976  to 
develop  data  on  the  amounts  of 
nutrients  and  substances  of  concern  in 
mechanically  deboned  meat  concluded. 
among  other  things,  that  a  alight 
nutritional  ^jenefit  is  to  be  expected  for 
most  people  from  consuming  the  calcium 
in  mechanically  deboned  meat, 
especially  for  persons  whose  customary 
intake  of  calcium  falls  below  the 
Recommended  Dietary  Allowance.  It 
was  also  concluded  that  the  amount  of 
calcium,  which  would  be  added  lo  the 
diet  by  the  mechanicallv  deboned  meal, 
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would  not  be  so  great  In  amount  as  to 
pose  a  hazard  (o  the  health  of  most 
people  except  for  those  persons  who 
were  hyperabsorbers  of  calcium  and 
who  were  likely  already  lo  be  under 
medical  supervision  to  limit  their 
calcium  intake. 

The  petitjoners  assert  that  for 
consumers  on  calcium-restricted  diets  it 
would  be  even  more  informative  than 
the  current  labeling  scheme,  to  stale  on 
the  labels  of  all  products  containing 
MS(S)  the  amount  of  calcium  in  those 
products,  even  if  it  is  less  than  20  mg  per 
serving.  If  that  were  done,  the 
pelitiDnera  asaert  that  there  would  be  no 
reason  lo  list  MSiSi  as  such  in  the 
ingredients  statement  of  labels  for  meal 
food  products  in  which  MS(S]  ii  used  aa 
an  ingredient. 

"The  petitioners  propose  that  MSfS) 
constitute  no  more  than  10  percent  of 
the  livestock  and  poultry  product 
portion  of  a  finished  meat  food  product 
when  the  mgredient  statement  on  labels 
for  such  product  does  not  hst  MS(S)  as 
such-  This  limitation  on  the  amount  of 
MS(S)  would  not  only  reduce  the 
amount  of  calcium  contributed  to  the 
product  by  MS(S1.  but  would,  in  the 
petitioners'  view,  reduce  to  negligible 
levels  the  overall  amount  of  MS(S)  in  the 
finished  product  llie  petitioners  stale 
that  at  this  level  there  simply  is  no 
rational  justification  for  separate 
identification  of  MSJSj  m  the  ingreditnif' 
list  In  labels  of  meat  food  products  in 
which  it  is  used  as  an  ingredient. 

FSIS  believes  that  there  is  merit  in  the 
petitioners'  arguments,  and  that  the 
labeling  scheme  proposed  by  the 
petitioners  would  not  be  false  or 
misleading.  Based  on  the  comments 
received  on  the  Petition  for  Rulemaking. 
FSIS  believes  that  there  is  support  for 
granting  the  petition.  The  public 
response  to  the  petition  has  convinced 
^'SIS  to  reconsider  the  issue  of  labeling 
of  MSfS).  under  certain  circumstances, 
when  It  is  used  as  an  ingredient  in  meat 
food  products.  TTierefore.  the  Agency  is 
issuing  this  proposed  nile. 

flowever,  the  Agency  believes  the 
specific  change  in  the  regulations 
proposed  by  the  petitioners.  /.^.. 
amending  the  label  requireraenla  for 
MSIS)  in  9  CFR  317.2(j)(13)(ii).  would  be 
insufficient  to  achieve  what  ^IS 
believes  is  the  intent  of  the  petition.  The 
Agency  believes  that  granting  the  intent 
of  the  petition  would  also  require  an 
amendment  lo  5  317.2(rn  1 1  of  the 
Federal  meet  inspection  regulations  (9 
CFR  317.2(fl(l))  lo  provide  a  new 
exception  to  the  requirement  that  on  the 
label  of  products  "the  list  of  ingredients 
shall  show  the  common  or  usual  names 
of  the  ingredients  *  '  •"  "Mechanically 


Separated  (Species)"  is  the  name 
prescribed  in  the  standard  far  M5(S)  (9 
CFR  319.3),  and  as  such,  is  the  name  that 
would  be  required  lo  appear  in  the 
ingredients  statement  of  meat  food 
products  in  which  il  is  used. 

Therefore,  in  addition  to  amending  the 
labeling  requirements  for  MSfS)  in  9 
CFR  317.2(i)(13)(ii).  the  Agency  is 
proposing  to  add  a  new  exception  to  the 
requirement  in  S  317.2[r)(l)  of  the 
Federal  meat  inspecUon  regulations  |9 
CFR  317^(f)(i)).  that  ingredient  lists  on 
labels  declare  each  ingredient  by  its 
common  or  usual  name,  when  MS(S)  is 
used  at  not  more  than  10  percent  of  the 
livestock  and  poultry  product  portion  of 
a  meat  food  product  and  the  label  of  the 
meiil  food  product  bears  a  declaration  of 
the  percent  of  the  I'S.  RDA  of  calcium 
in  a  serving  of  the  meat  food  product 
irrespecnve  of  amount  as  part  of 
nutrition  labeling  or  as  part  of  a 
prominent  statement  in  immediate 
conjunction  with  the  list  of  ingredients. 

For  the  reasons  set  forth  in  the 
preamble.  Title  9.  Part  317.  of  the  Code 
(jf  Federal  Regualtions  would  be 
amended  as  set  forth  below. 

UsI  of  Subjects  in  9  CFR  Part  317 

Food  labeling.  Meet  Inspection. 

PART  317— LABEUNG,  MARKING 
DEVICES.  AND  CONTAINERS 

1.  The  authority  citation  for  Pari  317 
would  continue  lo  read  as  follows: 

Authority:  34  St^t  lytO.  79  Slat.  903,  «s 
amended,  ffl  Stat.  5M.  64.  Stat.  ffl.  438:  Zl 
L'.SC  n  *?f  w»7 ,  em  et y^? ,  33  use  12M 

2.  Section  317.2  would  be  amended  by 
adding  paragrnph  (0(111  vi)  and  by 
adding  a  new  proviso  to  the  end  of 

pdraj;raph  lj)(13)(ii)  to  read  as  followti: 

f  317.2    Labels:  definition;  requtrvd 
teaturta. 


If)  *   •  • 

(1)  -   •   • 

(vi)  When  a  meat  food  product 
contains  "Mechanically  Separated 
[SpeciesJ".  as  defined  in  S  319  5  of  this 
subchapter,  at  a  level  no  greater  than  10 
percent  of  the  livestock  and  poultry 
product  portion  of  such  product  the 
'Mechanically  Separated  (Species!" 
may  be  listed  as  the  species  oFhveatock 
from  which  it  is  derived:  Proi-ided.  That 
the  labeling  of  the  meat  food  product 
bears  a  dedaralion  of  the  percentage  of 
the  U.S.  Recommended  Daily  Allowance 
for  calcium  contained  in  a  serving  of  the 
meat  food  product  in  accordance  with 
$  317.2(i)(13](ii|  of  this  subchapter. 


(13)  •  '  ■ 

(ii)  •  •  *  Provided  further  however. 
That,  in  the  circumstances  where 
mechanically  separated  (species)  is  fo) 
used  as  an  ingredient  of  a  meat  food 
product  \b)  constitutes  no  more  than  10 
percent  of  the  hveslock  and  poultry 
product  portion  of  such  meal  food 
product  and  [c]  is  listed  in  the 
ingredients  statement  of  said  meat  food 
product  as  the  species  of  livestock  from 
which  it  is  denved,  the  actual  calcium 
content  of  said  meat  food  product, 
irrespective  of  amount,  shall  always  be 
determined  and  expressed  as  the 
percentage  of  the  U.S.  Recommended 
Daily  Allowance  (U.S.  RDA)  in  a 
serving,  in  accordance  wnth  the 
definition  of  sfrving  and  U.S.  RDA  for 
calaum.  as  provided  m  21  OH 
lOl^lbHl}.  and  lc)l7)(iv).  as  part  of  any 
nutntion  information  included  on  the 
label  of  such  meat  food  product  or  if  the 
meat  food  product  does  not  bear 
nutntion  labeling  informatioa  as  part  of 
a  prominent  statement  in  immediate 
coniunction  with  the  !i.st  of  ingredients, 

as  follows;  "A serving  contains 

%  of  the  U.S.  RDA  of  calcium",  with 

the  blanks  !o  be  filled  in,  respectively, 
with  the  quantity  of  such  product  that 
constitutes  a  ser\'ing  and  the  amount  of 
calcium  pro\-ided  by  such  serving 

Donp  a?  Washington.  DC  on:  April  2ft.  1<»ft 
Ronakf  \.  Prudia. 

AcUng  Administrator.  Food  Safety  and 
Inspection  S^rvkv. 

|FR  Doc.  fl»-3>4Sr  Fil'.'d  S-e-BH.  B-45  9m| 
BIUJNG  COOC  Hi&'OH-W 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Aicohol,  Tobacco  and 
Firearms 

27  CFR  Part  71 

(Notice  No  670:  Ref-  Notice  No.  661  ] 

Requests  or  Demands  for  Disclosure 
of  Information  In  Testimony  and  In 
Related  Matters 

agency:  Bureau  of  Atrx>hot.  Tobacco 
and  Firearms  (ATF|.  Treasurj-. 
action:  Elxtension  of  comment  period. 


summary:  This  notice  extends,  for  an 
additional  00  days,  the  comment  period 
for  Notice  No.  661,  a  notice  of  proposed 
ruhrmaking  (NPRM)  regarding  requests 
or  demands  for  disclosure  of  mformation 
in  testimony  and  in  related  matters 
published  in  the  Federal  Register  on  luly 
11, 1988  (53  FR  26066)  ATF  hds  received 


BEST  COPY  AVAILABLE 
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several  requests  for  an  etlensiun  of  the 
comment  penod  in  order  to  provide 
sufficient  time  for  all  interested  parties 
to  respond  to  the  complex  issues 
addressed  in  (h«  \PRM 

DATE:  Written  commentg  must  be 
received  on  or  before  November  ft.  lySft. 

A00RC8SCS:  Send  written  comments  to: 
Chief,  Wine  and  Beer  Branch.  Bureau  of 
Alcohol.  Tobacco  and  Firearms,  P.O 
BoK  385.  Washington.  DC  20044-0385 
ATTN,  Notice  No.  661.  Copies  of  the 
proposed  reaulafion  and  the  written 
comments  will  be  avaiidlile  for  public 
inspection  dunng  normu!  business  hours 
at  :he  ATF  Resdinx  Room.  Room  4412. 
Ane!  Rios  Federal  Budding.  1200 
Pen       Kama  Ave,  NW..  Washington. 
DC 

FOB  FURTMCR  INFORMATION  CONTACT: 

Mr  Steve  Simnn,  Wine  and  Beer  Branch. 
Bureau  of  Alcohol.  Tobacco  and 
Firearms.  Ariel  Rios  Federal  Building. 
1200  Pennsylvania  Ave.  NW., 
Washington.  DC  20226  (202-5«ft-762fi). 
SUPPLEMENT ARV  INFORMATtON: 
Background 

On  luly  n.  19ti8.  AIT  published 
Notice  No.  661.  which  proposed  an 
amendmeni  to  the  regulation  governing 
requests  and  demands  for  disclosure  of 
information  in  cuurt  testimony  and 
related  matters.  The  amendment  would 
require  an  affidavit  to  be  filed  whenever 
the  testimony  of  an  ATF  officer  or 
employee  ig  sought  on  behalf  of  a  party 
other  than  the  Federal  Govemment  or  a 
Sute. 

Several  members  of  the  alcoholic 
beverage  industry  expressed  concern 
and  desired  to  present  their  views,  but 
conflicts  in  schedules  prevented  them 
from  consulting  with  each  other  on  the 
issues  raised  in  the  proposal.  They 
found  themselves  without  sufficient  time 
to  prepare  their  comments  before  (he 
close  of  the  comment  period. 

ATF  conttiders  this  to  be  a  valid 
reason  for  extension  of  the  comment 
period.  Accordingly,  the  comment  period 
will  be  extended  until  November  a,  1988. 

Drafting  Information 

The  author  of  this  document  Is  Mr. 
Steve  Simon.  Wine  and  Beer  Branch. 
Bureau  of  Alcohol.  Tobacco  and 

Firearms. 

Siiined.  September  2. 1966. 
Stapbeo  E.  Higginft. 

[FR  Doc  H8-2tm5  Filed  S-fl-ftfr  fl:45  am) 
■lUJHG  CO0€  Wt&-)1-« 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33CFRPar1  117 

iCGD»-6e-1S] 

Drawbridge  Operation  Regulations, 
Tchefuncta  River,  LA 

agency:  LI  S.  Coast  Guard.  DOT. 
ACTION:  Proposed  rule. 

SUMMARY:  At  the  request  of  the 
Louisiana  Department  of  Tranaportation 
and  Development  and  the  Town  of 
Madisonville.  Louisiana,  the  Coast 
Guard  is  considering  a  change  to  the 
regulation  governing  the  operation  of  the 
swing  span  bndge  on  State  Route  22 
across  the  Tchefuncta  Rjver.  mile  2.5  at 
Madisonville.  St.  Tammany  Parish. 
Loui.siana.  by  permittuig  the  draw  to 
open  only  on  the  hour  and  half-hour 
between  5  a.m.  and  B  p.m..  and  to  open 
on  signal  at  alt  other  times.  This 
proposal  is  being  made  to  relieve 
vehicular  traffic  congestion.  The  opening 
of  the  draw  on  a  regulated  basis  will 
allow  motohsls  to  plan  crossings  in 
conduction  with  the  regulated  openings 
and  will  impose  very  little 
inconvenience  to  vessel  traffic. 
DATE:  Comments  must  be  received  on  or 
before  October  24,  1988, 
AOORESS:  Comments  should  be  mailed 
to  Commander  fob).  Eighth  Coast  Guard 
District.  500  Camp  Street.  New  Orleans. 
Louisiana  70130-3398.  The  comments 
and  other  materials  referenced  in  this 
notice  witl  be  available  for  inspection 
and  copying  in  Room  1113  at  this 
address.  Normal  office  hours  are 
between  8:i30  a.m.  and  3:30  p.m..  Monday 
through  Friday,  except  holidays. 
Comments  may  aUo  be  hand-delivered 
to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  Wachter.  Bridge  Administration 
Branch,  at  the  address  given  above, 
telephone  (S041  569-2965. 
SUPPLEMENTARY  INFORMATION: 
Intnresled  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  wntten  views,  comments. 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  poitcard  or  envelope. 

The  Commander.  F,ight  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 


This  proposed  regulation  may  be 
changed  in  the  light  of  comments 
received. 

Drafting  Information 

The  drafters  of  this  notice  are  John 
Wachter.  project  onicer,  and 
Commander  |  A.  Unricker.  project 
attorney. 

Discussion  of  Proposed  Regulation 

Vertical  clearance  of  the  bridge  in  the 
closed  position  is  6.2  feet  above  mean 
high  water  at  the  west  rest  pier  fender 
and  1.5  feet  above  mean  high  water  at 
the  pivot  pier  fender  Navigation  through 
the  bridge  consists  mainly  of 
recreational  craft,  and  an  occastunul 
commercial  vessel. 

FLxtensive  residential  development  in 
the  Madisonville  area  has  significantly 
increased  the  amount  of  both  vehicular 
traffic  and  vessel  traffic  that  use  the 
bridge.  During  the  1987  peak  boating 
season  on  the  waterway  (May  through 
October),  the  bridge  averaged  487 
openings  per  month.  Of  these,  216 
occurred  on  the  weekends.  The 
vehicular  traffic  count  taken  in  |une  1988 
by  the  highway  department  shows  that 
during  the  proposed  regulated  period  for 
bridge  openings  (5  a.m.  to  B  p.m.],  the 
average  daily  traffic  crossing  the  bridge 
is  1462  vehicles  per  day  on  weekdays 
and  1429  vehicles  per  day  on  weekends. 
The  predominant  waterway  users  of  this 
drawbridge  are  recreational  boaters. 
While  the  operators  of  these  boots  may 
be  slightly  inconvenienced  by  the 
regulated  openings,  they  will  still  have 
the  opportunity  to  pass  through  the 
bridge  almost  at  will  with  knowledge  of 
the  schedule  for  openings  and  with 
minimal  planning.  The  draw  will  open 
on  signal  at  any  time  for  a  vessel  in 
distress,  or  for  an  emergency  aboard  the 
vessel.  Most  recreational  boat  owners 
that  use  the  bridge  for  vessel  passage 
also  use  the  bridge  for  vehicular 
passage.  Therefore,  they  too  will  benefit 
from  regulated  bridge  openings. 

Economic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  122m  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26.  1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  Is  unnecessary. 
The  basis  for  this  conclusion  is  that,  as 
slated  above,  with  some  planning  by 
vessel  operators  that  use  the  waterway. 
openings  on  a  regulated  basis  will  cause 
only  minimal  delay,  or  no  delay,  for 
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boaters.  Since  the  economic  Impact  of 
this  proposal  is  expeced  to  be  minimal, 
the  Coast  Guard  certifies  that,  if 
adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Sub)ecU  in  33  CFR  Part  117 

Bridges- 
Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33.  Code  of  Federal  Rejniiations, 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U  &C  466:  40  CFR  1.46;  and 

3JCFRl,0S-llg^ 

2.  Section  117.500  is  added  to  read  as 
follows: 

S  1 17.500    Tchetuncta  Rtvar. 

The  draw  of  the  Slate  Route  22  bridge. 
mile  2.5  at  Madisonxile.  shall  open  on 
signal;  except  ihaL  from  5  a.m.  to  8  p.ra„ 
the  draw  need  open  only  on  the  hour 
and  half-hour.  The  draw  shall  open  on 
signal  at  any  time  for  a  vessel  in  distress 
or  for  an  emergency  aboard  the  vesaeL 

Dated  August  !&  198& 
W.F.M«riin, 

Re<ir  Admiral.  US.  Coast  Guard  Commander. 
Eighth  Coast  Guard  Dtstrict 
[hK  Doc  M-20547  Ftled  9-6-88;  6:45  am] 
SILUNO  CDOC  4»10-14-4I 


33  CFR  Pari  ISO 

I CGO  66-055 ) 
RIN2115-ACS6 

Notincattorra  of  Arrlvats,  Departures. 
Hazardous  Conditions,  and  Certain 
Dangerous  Cargoes 

agency:  Coast  Guard.  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
(inu-nd  the  advance  notice  of  amval  and 
li.  part  ore  regulations  by  adding 
notification  requirements  for  each 
foreign  vessel  of  less  than  1600  gross 
tons  that  is  not  a  pubUc  vessel  and  is 
bound  for  a  perl  or  place  in  the  Miami 
Captain  of  the  Pori  Zone.  In  addition,  it 
is  proposed  to  add  the  vessel's  call  sign 
or  official  number  to  advance  arrival 
and  departure  notifications  of  vessels 
carrying  certain  dangerous  cargoes.  This 
action  was  requested  by  the 
Commander  of  the  Seventh  Coast  Guard 
District  because  of  the  number  of 
vessela  arriving  without  notice  in  unsafe 


conditions  and  with  improper  manning. 
Some  vesseis  lack  complete  vessel 
documenlabon  and  either  are  missing  or 
have  deficiently  operating  marine 
sarutation  devices.  If  adopted,  these 
proposals  will  enhance  safety  and 
secunty  in  the  port  of  Miami. 
DATE:  Comments  must  be  received  on  or 
before  October  24.  lasa 
ADDRESSES:  Comments  should  be 
submiMt'd  to  Commandant  (G-LRA  2/ 
21  ItCGD  66-055).  US.  Coast  Guard. 
Washington.  DC  20593-0001.  Comments 
will  be  available  for  inspection  and 
copying  at  the  Marine  Safety  Council 
(G-LfL-X  2/21),  Room  2110,  U.S.  Coast 
Guard  Headquarters.  2100  Second 
Street,  SW,.  Washington.  DC  20593- 
0001.  (202)  267-1477.  Normal  office  hours 
are  between  8:00  am.  and  3:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Copies  of  the  Draft  Regulatory 
Evaluation  and  Categoncal  Exclusion 
from  the  National  Environmental  Pobcy 
Act  (NEPA)  may  also  be  lnsp>ecled  and 
copied  at  the  same  address. 

Persons  desiring  to  comment  on  the 
information  collection  requirements 
should  submit  their  commenls  lo^  Office 
of  Regulatory  Policy,  Office  of 
Management  and  Ehjdget.  726  )ack»cn 
Place.  NW,  Washington.  DC  2X^iOX 
ATTN:  Desk  Officer.  V.S.  Coast  Guard, 
FOR  FURTHER  MFORMATfOM  COKfTACTr 
Lu  lames  H.  McDowell.  Office  of  Marine 
Safety.  Sectinly.  and  En\^^onmental 
Protection.  (202)  267-0491. 

SUPPLXMENTARY  mFOfTMATfOW:  The 

public  IS  in\'ited  to  participate  in  this 
proposed  rulemaking  by  submitting 
written  views,  data  or  arguments. 
Comments  should  include  the  name  and 
address  of  the  person  making  them. 
identify  this  notice  (CGD  86-055)  and 
the  specific  section  of  the  proposal  to 
which  each  comment  apphes.  and  give 
the  reasons  for  the  comments.  If  an 
Bcknowledgentent  is  desired,  a  stamped, 
self-addressed  postcard  should  be 
enclosed. 

All  comments  received  before  the 
expiration  of  the  comment  penod  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  at  a  time 
and  place  to  be  Sf  t  m  a  subsequent 
notice  in  the  Federal  Register  if  written 
requests  for  a  hearing  ere  received  from 
interested  persons  raising  valid  issues 
and  it  is  determined  that  the  opportunity 
to  make  oral  presentations  wnll  be 
beneficial  to  the  rulemaking  procedure. 

Discussion  of  the  Proposed  Regulations 

The  Ports  and  Waterways  Safety  Act 
of  1972  (86  Sut  4241.  as  amended  by  the 
Port  and  Tanker  Safety  Act  of  1978  (92 
Stat.  1471).  is  the  authority  for  these 


regulations.  Among  the  dcties  delegated 
under  this  law  as  amended,  is  the 
auihonty  to  require  the  receipt  of 
prearrivel  messages  from  any  vessel. 
destined  for  a  port  or  place  subject  to 
the  jurisdiction  of  the  U.S.,  m  sufTiaent 
time  to  permit  advance  vessel  traffic 
planning  prior  to  port  entrj*.  This 
includes  any  information  which  is  not 
already  a  matter  of  record  and  w^ich 
the  Secretary  determines  necpssarj-  for 
the  control  of  the  vessel  and  the  safefj' 
of  the  port  or  the  marine  environment. 

Under  the  existing  regulations  in  33 
CFR  160.207.  vessels  of  1600  gross  tons 
or  more  must  provide  the  Captain  of  the 
Port  (COTF)  with  an  advance  notice  24 
hours  prior  to  arrival.  The  required 
notice  provides  the  COTP  with  a  list  of 
vessels  and  cargoes  entering  and 
departing  ports.  Tliis  information 
enables  the  COTP  to  effectively  exercise 
his  authonty  to  monitor  and  control  the 
movement  of  vessels  and  to  deny  entry 
to  vessels  because  they  have  previously 
been  identified  as  posing  a  threat  to  the 
safety,  security  or  environment  of  US. 
ports.  It  is  the  only  reliable  and  accurate 
way  for  the  COTP  to  determine  what 
vessels  are  or  will  be  m  port 

Without  the  advance  noUce  of  amval 
informatioa  a  vessel  that  poses  a  threat 
could  transit  US-  waters  and  enter  a 
port  and  moor  before  being  identified  by 
the  COTP  as  a  threat.  By  that  tune,  it  is 
possible  that  some  harm  may  already 
have  occurred.  Without  advance  notice 
of  arrival  Coast  Guard  personnel  would 
constantly  have  to  patrol  the  entire  port 
area  by  boat  and  vehicle  to  determine 
what  vessels  were  in  port  and  what 
cargoes  were  bting  bandied  in  the  port 
The  Coast  Guard  would  have  to  rely  en 
voluntary  advance  notification  and 
those  vessels  desinng  to  evade  Coast 
Guard  enforcement  activity  would  most 
likely  not  report.  Although  requiring 
advance  nntification  of  arrival  does  not 
guarantee  that  all  vessels  wnll  report  it 
is  relatively  easy  to  detect  those  which 
have  failed  to  do  so  and  to  focus  further 
investigation  on  those  m  violation. 

Under  the  existing  reg\ilations  m  33 
CFR  160.207,  vessels  of  less  than  1600 
gross  tons  axe  excepted  from  the 
requirement  to  provide  notification.  Due 
to  the  proximity  of  COTP  Miamis  Zone 
to  the  Bahamas,  to  other  islands  in  the 
Caribbean  and  to  South  America,  many 
smaller  oceangoing  vessels  arrive  in  that 
port.  CKer  48  percent  of  all  vessels 
entering  the  Miami  COTP  Zone  are 
foreign  vessels  of  less  than  1600  gross 
Ions.  The  Coast  Guard  frequentjy  finds 
these  vessels  improperly  manned  and 
overloaded  with  cargo  and  passengers. 
Incompatible  cargoes  are  often  stowed 
together  aboard  these  vessels.  Some 
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lack  complete  vessel  documentation  and 
either  are  missing  or  have  deficienlly 
operating  marine  sanitation  devices. 

In  1985,  COTP  Miami  boarded  615 
vessels  and  found  211  violations  of  the 
na\ngation  safety,  pollution  prevention. 
hazardous  materials  and  manne 
sanitation  device  regulations.  Over  42 
percent  of  the  total  boardings  were  on 
vessels  less  than  1600  gross  tons.  These 
vessels  accounted  for  two-thirds  of  the 
total  violations  discovered.  Violations 
were  found  in  over  33  percent  of  those 
vessels  boarded  that  were  less  than  1600 
gross  tons.  Violations  were  found  in 
only  SIX  percent  of  those  vessels 
boarded  that  were  1600  gross  tons  or 
greater.  COTP  personnel  also  found  17 
vessels  of  less  than  1600  gross  tons 
arriving  m  port  loaded  in  excess  of  that 
permitted  by  their  load  lines.  The 
stability  of  these  overloaded  vessels 
was  questionable,  and  they  were  at  risk 
of  capsizing.  There  were  five  groundings 
and  one  potential  sinking  of  small 
foreign  flag  cargo  vessels  in  1985. 
Random  boardings  of  these  vessels 
identified  repeated  deficiencies  in  cargo 
stowage,  loading,  and  cargo 
compattbihty.  Many  vessels  entered  the 
port  with  no  International  Oil  Pollution 
Prevention  Certificate.  Load  Line 
Certificate.  Certificate  of  Financial 
Responsibility,  or  SOLAS  Certificate. 
Vessels  have  also  been  found  with  an 
insufficient  number  of  licensed  deck  and 
engineering  personnel  onboard. 

This  proposal  would  require  all 
foreign  vessels  entering  the  Miami 
COTP  Zone  to  provide  advance 
notification.  If  adopted,  this  proposed 
regulation  would  provide  the  COTP  with 
sufficient  notification  that  these  vessels 
will  be  in  port.  The  COTP  could  then 
target  potential  problem  vessels  for 
inspection.  These  Inspections  will 
ensure  that  problems  relating  to 
manning,  stability,  cargo  compatibility, 
improper  documentation  and 
inoperative  or  misstng  marine  sanitation 
devices  are  detected  and  corrected. 
These  measures  should  result  In  fewer 
collisions,  groundings  and  overloaded 
vessels  in  the  Miami  COTP  Zone. 

Coast  Guard  Headquarters'  staff 
contacted  COTP's  in  the  Seventh  and 
Eighth  Coast  Guard  districts  and  COTP 
San  Diego  to  determine  whether  vessels 
under  1600  GT  present  similar  problems 
in  other  COTP  zones.  San  (uan  was  the 
only  COTP  to  indicate  it  was 
experiencing  problems  and  requested 
similar  regulations  for  the  San  juan 
Zone.  This  project  will  be  evaluated  and 
final  action  taken  at  a  future  date. 

The  Coast  Guard  also  considered 
setting  a  lower  tonnage  limit  for 
notification.  The  lower  tonnage  limits 
for  existing  laws  and  regulations,  e.g.. 


lOPP.  FMC.  etc.  were  considered. 
However,  because  these  lower  hmits  are 
so  varied,  it  was  decided  not  to  set  a 
lower  limit  in  this  case 

In  addition,  it  is  proposed  to  add  the 
vessel's  call  sign  or  official  number  to 
all  the  notifications  in  Subpart  C  of  Part 
160.  Although  mcluded  in 
5  160.201(c)j3HiJ,  this  information  was 
inadvertently  omitted  in  55  160.207 
through  160.213  of  the  present 
regulations.  The  vessel's  call  sign  or 
official  number  is  needed  by  the  COTP 
to  verify  the  identity  of  the  vessel.  This 
proposal  would  also  update  (he  material 
m  5  ]60.2m(b|. 

Regulatory  Information  Sumber 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  m  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Ser\'ice  Center  publishes 
the  Unified  Agenda  m  Apnl  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

Regulatory-  Evaluation 

According  to  COTP  Miami  records, 
there  are  approximately  4.200  arrivals  of 
foreign  commei^ial  vessels  of  less  than 
1600  gross  tons  in  the  Miami  COTP  Zone 
every  year.  Each  report  of  vessel  arrival 
takes  the  vessel  owner  or  operator 
approximately  ten  minutes  or  0.166 
hours  to  collect  and  transmit  to  the 
Coast  Guard.  This  would  amount  to 
697.2  hours  per  year  to  comply  with  the 
advance  notice  requirements.  At  $16  22 
per  hour  for  clerical  time,  this  would 
result  in  a  cost  to  the  public  of  Sll.30a.5fl 
per  year 

The  Coast  Guard  uses  five  minutes  or 
0  083  hours  to  receive  and  review  each 
report  of  vessel  arrival.  That  would 
result  in  the  use  of  348.6  hours  per  year 
to  administer  the  advance  notification 
rules.  At  S20.00  per  hour  for  enlisted 
personnel  time,  the  cost  to  the  Federal 
Government  would  be  $6,972  00  a  year. 
The  inclusion  of  a  vessel  s  call  sign  or 
official  number,  m  reports  already 
required  will  have  no  measurable 
impact. 

These  proposed  regulations  are  non- 
major  under  Executive  Order  12291  and 
nonsignificant  under  DOT  regulatory 
policies  and  procedures  (44  FR  11034: 
February  26,  1979)  A  draft  regulatory 
evaluation  has  been  prepared  and 
plat-ed  in  the  rulemaking  docket.  Copies 
of  the  regulatory  evaluation  may  be 
obtained  as  indicated  under  FOR 
FUBTMER  INFORMATION  COMTACT  and 
may  be  insppcted  or  copied  as  indicated 
under  A0ORES5ES. 


Regulatory  Flexibility  Act 

This  proposed  rule  would  apply  lo 
small  entities,  i.e..  those  operating 
vessels  less  than  1600  gross  tons.  The 
costs  are  proportionately  lower  for  small 
entities  than  fur  larger  ones  because  a 
small  entity  will  have  fewer  ships  and 
fewer  port  calls  requiring  advance 
notifications.  Since  these  costs  are  so 
low,  the  cost  to  any  individual  small 
entity  will  be  minimal.  Therefore,  the 
Coast  Guard  certifies  in  accordance 
with  the  Regulatory  Flexibility  Act  [5 
US.C.  fi05(b)).  that  this  proposed  rule 
would  not  hove  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act 

This  proposed  rule  would  Increase  the 
information  reporting  requirements  of  33 
CFR  Part  160  by  adding  requirements 
ihtit  all  foreign  commercial  vessels  of 
less  than  1600  gross  tons  bound  for  ports 
or  places  in  the  Miami  Captain  of  the 
Port  Zone  provide  an  advance  notice 
under  33  CFR  160  207.  The  information 
reporting  requirements  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  (he 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  use.  3501  et  seq.]. 
Persons  desiring  to  comment  on  the 
information  collection  requirements 
should  submit  their  comments  to  OMB 
as  indicated  under  ADDRESSES.  Persons 
submiltlnfi  comments  to  OMB  are  also 
requested  to  submit  a  copy  of  their 
comments  to  the  U  S.  Coast  Guard  as 
indicated  under  ADDRESSES. 

Environmental  Analysh 

The  Coast  Guard  has  determined  that 
this  rulemaking  is  categorically 
excluded  from  detailed  environmental 
evaluation.  The  Categorical  Exclusion 
Determination  is  available  In  the  docket 
for  examination  and  copying  as 
indicated  under  ADDRESSES. 

Federalism  Assessment 

This  action  has  been  analyzed  in 

accordance  with  the  principles  and 
criteria  contained  m  Executive  Order 
12612.  and  it  has  been  determined  that 
(his  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Ust  of  Subjects  in  33  CFR  Part  160 

Adminifitralive  practice  and 
procedure.  Harbors.  Hazardous 
materials  transportation.  Marine  safety, 
Navigation  (Water).  Vessels. 
Waterways. 

in  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  160 
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of  Subchapter  P  of  Chapter  I.  Title  33. 
Code  of  Federal  Regulations,  as  follows: 

PART  160— (AMENDED] 

1.  The  authority  citation  for  Part  160  is 
revised  to  read  as  follows: 

Authority: 33  (J EC.  1231:  49 CFR  1.46 

2.  By  amending  §  160.201  by  revising 
paragraphs  (b)  and  (c)(l}  to  read  as 
follows: 

t  1 60 J?0 1     AppiicatMltty  and  eiccpttons  to 
appllcatMIIty. 


(b)  This  part  does  not  apply  to 
recreational  vessels  under  46  U.S.C.  4301 
et  seq.  and.  except  S  160.215,  does  not 
apply  to  passenger  and  supply  vessels 
when  they  are  employed  In  the 
exploration  for  or  in  the  removal  of  oil. 
gas.  or  mineral  resources  on  the 
continental  shelf. 

10*  *  • 

(1)  Each  vessel  of  less  than  1600  gross 
tons,  except  foreign  vessels  of  less  than 
1600  gross  tons  entering  ports  or  places 
in  the  Miami  Captain  of  the  Port  Zone  as 
described  in  {  3.35-10tb|  of  this  chapter. 

3.  By  amending  §  160207 by  revising 
paragraph  [c|(lj  to  read  as  follows: 

;  160.207    Notice  of  Arrival:  Vessels  t}ound 
tof  ports  or  places  In  the  UnHed  States. 

(c)  •  •  • 

(1)  The  name,  country  of  registry,  and 
call  sign  or  official  number  of  the  vessel; 


4.  By  amending  S  160.211  by  revising 
paragraph  (a)(1)  to  read  as  follows: 

§  1«0.31 1    Notice  ol  Arrival:  Vessels 
carrying  certain  dangerous  cargo. 

(a)  •   •  • 

(1)  The  name,  country  of  registry,  and 
call  sign  or  official  number  of  the  vessel; 


5.  By  amending  §  160.213  by  revising 

paragraph  {at(l)  to  read  as  follows: 

;  160.213    None*  ot  Oepartur*:  Vessels 
carrying  certain  dangerous  cargo. 

(al-   •   • 

(1)  The  name,  country  of  registry,  and 
call  sign  or  official  number  of  the  vessel: 


July  6.  19Bfl. 
I  J).  Sipea. 

Sear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 

of  Manne  Safety.  Security  and  Environmental 

Protection. 

IFK  Doc  88-20549  Filed  &-8-B6:  8:45  am) 
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t4atlonal  Highway  Traffic  Safety 

Administration 

49  CFR  Part  571 

Federal  Motor  Vehicle  Safety 
Standards;  Denial  of  Petition  for 
Rulemaking  on  Lamps,  Reflective 
Devices,  and  Associated  Equipment 

agency:  National  Highway  Traffic 
Safety  Administration  (NlfTSA).  DOT. 
ACnOft:  Denial  of  petition  for 
rulemaking. 

SUMMARY:  NHTSA  denies  a  petition 
from  David  Cameron  requesting  an 
amendment  of  the  Federal  motor  vehicle 
safety  standard  on  lighting.  The  petition 
asked  for  changes  to  the  slandand  for  an 
alternative  rear-lighting  system  which 
would  (1)  allow  use  of  the  color  red  on 
rear  lamps  only  to  indicate  brdking.  and 
(2)  require  that  both  taillamps  and  turn 
signal  lamps  be  amber  in  color. 
According  to  the  petitioner,  such  a 
change  would  result  in  the  stop  lamp 
message  being  more  clearly  perceived 
and  lead  to  rear-end  crash  reduction. 
The  agency  denies  the  petition  on  the 
bases  that  no  data  exist  indicating 
amber  taillamps  would  provide  a  level 
of  safety  equivalent  to  red  ones,  that 
substitution  of  this  color  might  cause 
confusion  in  drivers  following,  and  that 
It  would  result  in  an  increase  in  vehicle 
and  component  cost  without  any 
concomitant  safely  benefits. 

FOR  FURTHER  INFORMATION  COffTACT: 

Kevin  Cavev.  Office  of  Rulemaking. 
NirrSA  (202-366-5271). 
SUPPLEMENTARY  INFORMATION:  On  July 

31. 198C.  David  Cameron  of  Port  Orange. 
Florida,  petitioned  NHTSA  for 
rulemaking  to  amend  Federal  Motor 
Vehicle  Safety  Standard  No.  106  Lamps. 
Reflective  Devwps.  and  Associated 
Equipment,  to  change  the  color  and 
operation  of  certain  rear  lamps.  Under 
Standard  No.  106  stop  lamps  and 
taillamps  must  be  red  while  turn  signal 
lamps  may  be  amber  or  red.  Mr. 
Cameron  beheves  that  the  prevalence  of 
red-colored  lamps  of  var>'ing  intensities 
"causes  ambiguity  that  delays 
perception  of  the  brake  signal."  and  that 
this  can  be  cured  by  the  lighting  system 
he  recommends.  Under  this  system, 
taillamps  and  turn  signal  lumps  would 
be  amber,  and  if  illuminated  would  be 
extinguished  immediately  upon 
apphcation  of  the  brake  pedal.  Stop 
lamps  would  continue  to  be  red.  as 
under  the  present  standard.  If  a  turn 
signal  lamp  had  been  flashing  at  the 
time  the  brake  was  applied,  the  stop 
lamp  on  the  same  side  of  the  vehicle 
would  flash.  Release  of  the  brake  pedal 
would  return  the  rear  lighting  system  to 


its  prior  state.  Mr.  Cameron  asked  that 
his  system  be  allowed  as  an  alternative 
to  the  one  currently  specified  by 
Standard  No.  108. 

Standard  No.  108  has  for  many  years 
established  a  standardized  color  scheme 
for  the  rear  lighting  systems  of 
passenger  c^rs.  deviating  only  in 
allowing  use  of  amber  as  an  option  for 
turn  signals.  Because  of  the  tack  of  data 
to  support  a  change  to  amber  taillamps. 
and  the  magnitude  of  the  change  in  rear 
lighting  systems  contemplated  by  the 
petition,  the  agency  beheves  that  full 
implementation  of  Mr.  Cameron's 
suggestions  has  the  potential  for 
increasing  driver  confusion  and  would 
require  a  considerable  change  in  driver 
orientation  to  the  new  alternative  rear 
lighting  systems. 

The  general  concepts  associated  with 
possible  enhancements  to  the  rear 
lighting  of  motor  vehicles  are  well 
established,  such  as  separation  of 
function  through  further  color  coding  or 
spatial  separation.  The  potential  exists 
for  further  application  of  these  concepts 
to  vehicle  lighting.  However,  the  agency 
believes  that  if  a  proposal  for  new  rear 
lighting  systems  were  to  be  considered, 
it  should  first  gather  additional  data, 
through  research  and/or  field  studies,  so 
that  net  benefits  can  be  reasonably 
projected.  At  the  end  of  its  current 
technical  review,  pursuant  to  49  CFR 
552.8,  NirrSA  has  concluded  that  there 
Is  not  a  reasonable  possibdily  that  an 
order  of  the  nature  requested  would  be 
issued  at  the  conclusion  of  a  rulemaking 
proceeding,  and  the  petition  is  denied. 

(15  U.SC-  1410a;  delegations  of  uulhonty  at 
49  CKR  1.50  and  501.8} 

Issued  on  September  6, 1988. 
Barry  Felrice. 

Associate  Administrator  for  Rvlemaking. 
|FR  Doc  88-20563  Bled  &-S-6B;  a45  am] 
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49  CFR  Part  571 

[Docket  No.  88-17;  Notice  1} 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

AGENCY:  National  Highway  Trtiffic 
Safety  Administration  INHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes 
amendments  to  Federal  Motor  Vehicle 
Safety  Standard  No,  108  that  would 
incorporate  by  reference  the  current 
SAE  Standards  for  stoplamps  and  turn 
signal  lamps,  thereby  granting  a  petition 
for  rulemaking  filed  by  the  Truck  Safety 
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Equipment  Institute.  The  principal 
substantive  effect  of  the  proposal  would 
be  !o  require  vehicle*  whose  overall 
width  IS  80  inches  or  more  to  be 
equipped  with  stoplanips  and  rear  turn 
Signal  lamps  with  a  minunum  luminous 
!en8  area  of  12  square  inches,  which  is 
presently  required  only  if  those  lamps 
are  spaced  less  than  22  inches  apart. 
OATCS:  Comment  closmg  date  for  the 
proposal  is  October  24.  1988.  Effective 
dale  of  the  amendment  would  be  6 
months  after  publication  of  the  final 
rule  Any  request  for  an  extension  of 
time  in  which  to  comment  must  be 
received  not  later  than  10  days  before 
the  published  expiration  date  of  the 
comment  penod  (49  CFR  553.19). 
AOORCSS:  Comments  should  refer  to  the 
docket  number  and  notice  number  of  the 
notice,  and  be  submitted  to:  Docket 
Section.  Room  5109,  Nassif  Buildina.  400 
Seventh  Street.  SW..  Washmalon.  DC 
20590  [Docket  hours  are  from  8  a.m.  to  4 
p.m.) 

FOft  RMTHCR  tHFORMATKM  COtrTACT 
Kevin  Cavey.  Office  of  Rulemaking. 
NHTSA  (202-366-5271). 
SUPfUMEHTAftY  IMFO#l»IATK)K:  Federal 

Motor  Vehicle  Safety  Standard  No. 
Lamps.  Reflective  Devices,  and 
AssoaaCed  Equipment  incorporates  by 
108  reference  SAE  Standard  I586c  Stop 
Lamps.  August  1970.  and  S.AE  Standard 
I588e  Turn  Signal  Lamps.  September 
1970.  as  the  basic  requirements  for  those 
items  of  motor  vehicle  lighting 
equipment.  On  April  7. 1986.  Truck 
Safety  Equipment  Institute  (TSEIl 
petitioned  the  agency  for  rulemaking  to 
amend  Standard  No.  108  to  substitute 
updated  SAE  standards.  These  are.  SAE 
1586  Stop  Lamps  for  Use  on  Motor 
I  'ehjcle  Less  Than  2032  mm  in  Overall 
W:d:h.  SAE  1568  NOV84  Turn  SsgnaJ 
Lamps  for  U^e  on  Motor  Vehicles  Less 
Than  2032  mm  in  Overall  Width.  SAE 
11395  APR85  Turn  Signal  Lamps  for  Use 
on  Motor  Vehicles  2032  mm  or  More  in 
Overall  W:dth.  and  SAE  Jl39e  MAY85 
Stop  Lamps  for  Use  on  Motor  Vehicles 
2032  mm  Or  More  w  Overail  Width.  In 
Its  new  standards  the  SAE  distmgmshes 
between  vehicles  whose  overall  width  is 
less  than  80  mches  (2032  mm),  and 
vehicles  of  greater  width,  a  distinction 
made  from  the  beginning  by  Standard 
No  108  in  its  Tables,  TSEI  supported  its 
request  with  the  argument  that  the 
Society  of  Automotive  Engmeers  had 
determined  that  it  was  desirable  to 
separate  standards  for  certain  devices 
when  used  on  wider  vehicles  which 
because  of  their  size  should  be  more 
conspicuous  and  better  delineated  with 
lighting  devices  than  smaller  vehicles. 

The  agency  has  completed  its 
technical  review  of  the  petition,  and  has 


concluded  that  there  is  a  reasonable 
possibiUty  that  amendments  responsive 
to  major  aspects  of  the  petition  will  be 
issued  at  the  end  of  this  proceedmg.  To 
that  extent.  NHTSA  grants  TSEIa 
petition. 

The  principal  regulatory  differences 
between  Standard  No.  108  and  the 
updated  SAE  references  are  these. 
Photometric  compbance  is  determined 
through  sums  of  test  points  within  a 
group,  rather  than  at  individual  test 
pomts.  Because  this  is  an  option 
currently  permitted  by  paragraph 
S4,]  1.12  of  Standard  No.  108  it.-j 
adoption  will  make  the  option  the 
mandatory  requirement  The  new  SAE 
standards  reduce  the  minimum  lens  area 
for  rear  turn  signal  lamps  and  sfoplamps 
on  vehicles  whose  overall  width  is  less 
than  80  inches  from  8  square  inches  to  8 
square  inches:  NHTSA  does  not  concur 
and  in  the  interest  of  safety  is  proposing 
an  exception  that  retains  the  current 
minimum.  In  addition,  there  Is  currently 
a  proposal  within  the  Working  Party  on 
the  Constniclion  of  Vehicles  (WP  29)  of 
the  Economic  Commission  of  Europe 
(ECE)  for  the  introduction  of  a  minimum 
tens  area  of  8  square  inches  for  brighter 
turn  signal  and  stop  lamps.  If  this 
proposal  is  adopted  it  will  be  consistent 
with  the  existing  requirement  in 
Stanciard  No.  108  but  would  not  be 
consistent  with  a  cfaanae  to  6  square 
inches.  On  wider  vehicles  the  mimmum 
lens  area  for  these  lamps  is  12  square 
inches,  currently  required  only  if  the 
lamps  are  mounted  less  than  22  inches 
apart.  NHTSA  accepts  the  SAE 
rationale  that  the  increase  in  lens  area 
for  all  wider  vehicles  is  necessary 
regardless  of  lamp  spacing  because  they 
are  susceptible  to  build  up  of  grime.  An 
increase  in  lens  area  should  enhance 
vehicle  conspicuity  and  contribute  to 
safety 

An  additional  difference  between  the 
new  S.\E  turn  signal  specifications  and 
the  ones  specified  in  Standard  No.  108 
concerns  intensity.  If  a  turn  signal  lamp 
is  closer  than  4  inches  [100  mm)  to  a  low 
beam  headlamp,  It  must  have  2Vi  times 
the  intensity  otherwise  required.  The 
SAE  would  apply  the  factor  of  2*i  only 
if  the  turn  signal  were  closer  to  the  low 
beam  headlamp  than  60  mm.  The  agency 
does  not  believe  that  this  modification  ts 
in  the  interest  of  safety  and  proposes  to 
retain  the  current  requirement  A  further 
difference  concerns  the  vibration  lest 
equipment;  the  new  SAE  standards 
reference  SAE  J575  |UL83  which 
specifies  a  test  environment  and  a 
■  shaker  type"  vibration  machine  tiiat 
differ  from  those  specified  in  SAE 
Standard  |575.  July  19^.  currently 
applicable  in  Standard  No.  108  to 
vibretion  tests  for  turn  signal  lamps. 


stop  lamps,  and  other  tj-pes  of  lighting 
equipment.  The  agency  sees  no  safety 
purpose  served  by  introduction  of  a 
different  vibration  lest  requiring 
diHerenl  test  protocols  for  turn  signal 
lamps  and  stop  lamps,  depending  upon 
whether  they  were  manufactured  as 
original  or  replacement  equipment,  and 
therefore  proposes  that  the  1970 
requirements  be  retained  for  equipment 
covered  by  the  1985  SAE  standards. 
Companion  amendments  of  several 
paragraphs  of  Standard  No.  108  are  also 
proposed  in  order  to  harmonize  them 
with  the  proposed  adoption  of  the  new 
SAE  standards  and  the  exceptions  lo 
them  that  the  agency  deems  desirable. 
In  accordance  with  past  practice, 
replacement  stoplamps  and  turn  signal 
lamps  may  continue  to  be  designed  (o 
confonn  with  the  same  versions  of  the 
SAE  standards  as  the  equipment  they 
replace,  and  an  appropriate  amendment 
is  proposed  for  paragraph  S4.1.1.11. 
Tables  I  and  lli  would  be  amended  by 
replacing  the  references  to  the  old  SAE 
standards  for  turn  signal  lamps  and  slop 
lamps  with  the  new  ones. 

Finally,  there  is  an  issue  upon  which 
the  agency  requests  comment-  TTie  new 
SAE  standards  used  the  term 
"functional  lighted  area"  rather  than 
"effective  projected  luminous  lens  area" 
presently  used  in  Standard  No.  108. 
NHTSA  seeks  comment  with  supporting 
data  or  arguments  on  whether  it  is  more 
desirable  to  require  compliance  with  the 
"projected  area"  or  with  the  actual  lens 
area  as  in  the  new  SAE  standards.  Does 
the  new  language  eliminate  or  reduce 
problems  of  interpretation  associated 
with  such  phrases  as  'barely  lighted 
perimeter  area"  and  "beads  and  nms"? 
Or  is  it  more  appropriate  to  use  a 
proposed  ECE  definition  of  "illuminating 
surface";  "the  orthogonal  projection  of 
the  lamp  in  a  plane  perpendicular  to  its 
axis  of  reference  and  m  contact  with  the 
exterior  Ught-emitting  surface  of  the 
lamp,  this  projection  being  bounded  by 
the  edges  of  screens  situated  in  this 
plane,  each  allowing  only  98  percent  of 
the  total  luminous  intensity  of  the  light 
lo  persist  in  the  direction  of  the  axis  of 
reference  To  determine  the  lower. 
upper,  and  lateral  limils  of  the 
illuminating  surface,  only  screens  with 
horizontal  or  vertical  edges  shall  be 
used."  fTRANS/SCl/WP29/R.38a, 
Proposed  Revision  of  Regulation  No.  48). 
Or  does  it  make  any  real  difference 
which  18  used? 

NITTSA  has  considered  this  proposal 
and  has  determined  that  it  is  not  major 
within  the  meaning  of  Executive  Order 
12291  "Federal  Regulatiun".  nor 
significant  under  Department  of 
Transport  at  ion  regulatory  policies  and 
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procedures.  The  proposal  would  require 
larger  rear  turn  signal  and  stop  lamps  on 
vehicles  whose  overall  width  exceeds  90 
inches  if  the  lamps  are  spaced  more 
than  22  inches  apart.  According  to  the 
petitioner,  vehicles  80  inches  and  wider 
have  traditionaily  been  equipped  with 
the  larger  lamps  that  already  meet  the 
proposed  requirement-  The  agency 
estimates  that  the  incremental  cost  of 
using  a  lamp  with  a  minimum  lens  area 
of  12  square  inches,  rather  than  one  of  8 
square  inches,  would  be  mmimal. 
Therefore  a  regulator^'  evaluation  is  not 
necessary. 

NHTSA  has  analyzed  this  proposal 
for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  proposal 
may  have  a  small  effect  upon  the  human 
environment  since  the  quantity  of 
materials  used  in  the  manufacture  of 
some  stoplamps  might  be  Increased. 

The  agency  has  also  considered  the 
impacts  of  this  proposal  in  relation  to 
the  Regulator>'  Flexibility  Act.  I  certify 
that  this  proposal  would  nol  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  no  initial  regulatory 
flexibility  analysis  has  been  prepared. 
Manufacturers  of  motor  vehicles  and 
motor  vehicle  headlamps,  those  affected 
by  the  proposal,  are  generally  not  small 
businesses  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  Finally,  small 
organizations  and  govemmenlal 
jurisdictions  would  not  be  significantly 
affected  since  the  price  of  new  vehicles 
and  replacement  lighting  equipment  will 
be  mmunally  impacted. 

Finally,  the  agency  has  analyzed  this 
proposal  in  accordance  with  ihe 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
tentatively  concluded  that  the  proposed 
rule  has  no  federalism  implications.  The 
proposal  would  nol  establish  a  new  area 
of  Federal  regulation  but  simply  change 
the  specifications  of  a  system  that  has 
been  Federally  regulated  smce  1968. 
Under  15  USC.  1392|d)  a  State  may  not 
establish  or  continue  in  effect  a 
standord  that  differs  from  a  Federal 
motor  vehicle  safely  standard.  The 
agency's  examination  of  a  sample  of 
motor  vehicle  lighting  laws  of  the  larger 
Stales,  did  not  reveal  any  State 
standard  which  might  be  preempted  by 
the  proposal.  However,  NHTSA  requests 
comments  from  States  and  other 
interested  persons  on  whether  the 
proposal  would  have  any  significant 
effect  on  state  regulations. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
pa>es  in  length.  (49  CFR  553.21). 


Necessar>'  attachments  may  be 
appended  to  these  submissions  without 
regard  lo  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  pnmary 
arguments  in  a  concise  fashion. 

If  a  commenler  wishes  lo  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible. 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  loo  late  for  consideration  in 
regard  lo  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  m  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  lo 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

The  engineer  and  lawyer  primarily 
responsible  for  this  rule  are  Kevin 
Cavpy  and  Taylor  Vinson  respectively. 

List  of  Subjects  in  49  CFR  Part  571 

imports.  Motor  vehicle  safely.  Motor 
vehicles.  Rubber  and  rubber  products, 
Tires. 

PART  571— (AMENDED) 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  Part  571  and 
{  571.108  Motor  Vehicle  Safety  Standard 
No.  108.  Lamps,  Refhctive  Devices,  and 
Associated  Equipment,  be  amended  as 
follows: 

1.  The  authority  citation  for  Part  571 
would  continue  lo  read  as  follows: 


Authority  IS  U.S.C  1392.  1401.  1403. 1407, 
tleles^tior  of  authonty  a\  49  CFR  I.Sa 

$571,108    (Amended] 

2.  Paragraph  S3  Definitions  would  be 
amended  by  adding  the  following 
definitions  in  alphabetical  order 

"Functional  lighted  area  '  means  that 
part  of  the  lens  optical  system  that 
directs  light  to  the  photometric  test 
pattern  and  does  not  include  mounting 
hole  bosses,  reflex  reflector  area,  beads 
or  rims  that  may  glow  or  produce  small 
areas  of  increased  intensity  as  a  result 
of  unc-ontrolled  light  small  areas  \  ^  deg 
radius). 

"Multiple  compartment  lamp"  means 
a  device  which  gives  its  indication  by 
two  or  more  separately  lighted  areas 
which  are  joined  by  one  or  more 
common  parts,  such  as  a  housing  or 
lens. 

"Multiple  lamp  arrangement"  means 
an  array  of  two  or  more  separate  lamps 
on  each  side  of  the  vehicle  which 
operate  together  to  give  a  signal 

3.  The  first  sentence  of  S4-1.1-11  would 
be  revised  to  read: 

S4  1  1  1 1  A  parkmg  lamp,  laillamp. 
stop  lamp  manufactured  to  replace  a 
slop  lamp  designed  to  conform  lo  SAE 
Standard  1586c  Stop  Lamps,  August 
1970.  or  turn  signal  lamp  manufactured 
to  replace  a  turn  signal  lamp  that  was 
designed  to  conform  to  SAE  Standard 
|58&e,  Turn  Signal  Lamps.  September 
1970.  shall  meet  the  minimum 
percentage  specified  in  Figure  la  of  the 
corresponding  minimum  allowable  value 
specified  in  Figure  lb. 

4.  S4.1.1 12  would  be  revised  lo  read; 
S4.1.1.12  A  parking  lamp,  taillamp. 

stop  lamp  manufactured  to  replace  a 
stop  lamp  designed  to  conform  to  SAE 
Standard  J586c  Stop  Lamps.  August 
1970.  or  turn  signal  lamp  manufactured 
lo  rrplace  a  turn  signal  lamp 
manufactured  to  conform  to  SAE 
Standard  I588e.  Turn  Signal  Lamps. 
September  1970.  is  not  required  lo  meet 
the  minimum  photometric  value  at  each 
test  point  specified  in  this  standard  if 
the  sum  of  the  percentages  of  the 
minimum  candlepower  measured  at  the 
lest  points  is  not  less  than  that  specified 
for  each  group  listed  in  Figure  Ic. 

5.  S4.1,1.32  would  be  revised  to  read: 
S4  1.1.32  Each  stop  lamp 

manufactured  to  replace  a  stop  lamp 
designed  to  conform  to  SAE  Standard 
|566c,  Stop  Lamps.  August  1970,  may 
also  be  designed  to  conform  to  SAE 
Standard  1588c.  Each  turn  signal  tamp 
manufactured  to  replace  a  turn  signal 
lamp  designed  to  conform  to  SAE 
Standard  l588e.  Turn  Signal  Lamps. 
September  1970,  may  also  be  designed 
to  conform  lo  SAE  Standard  J588e.  Note 
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6  of  Table  1  of  SAE  Standard  fSeSe  does 
not  apply  A  stop  lamp  that  is  not 

optically  combined  with  a  turn  signal 
lamp  shall  remain  activated  when  the 
turn  signal  is  flashing. 

8.  New  paragraph  S4.1.1.30  would  be 
added  to  read: 

S4.1.1.30  In  pajagraph  5.3-2  and  5.3.3 
of  SAE  Standard  1566  FEB84  Stop  Lamps 
for  i'se  or  Motor  Vehicles  Less  Then 
2032  mm  m  Overall  Width,  and  SAE 
Standard  J588  NOVB4  Turn  Signal 
Lamps  for  Use  on  Motor  Vehicles  Less 
Than  2032  mm  in  Overall  Width  the 
figure  "37  5  square  centimeters"  is 
repidced  by    50  square  centimeters". 

7,  S4.3.1  "  would  be  revised  to  read 

S4  3,1,7  Instead  of  the  Multipliers  in 
Table  2  of  SAE  Standarri  |S88  N0VB4 
Turn  Signal  Lamps  for  Use  on  Motor 
Ve.h:c-'es  Less  Than  2032  mm  in  Overall 
Width,  and  SAE  J1395  APR85  Turn 


Signal  Lamps  for  Use  on  Motor  Vehicles 
2032  mm  or  More  in  Overall  Width  for 
front  turn  signal  lamps  that  are  less  than 
100  mm  from  the  hghted  edge  of  low 
beam  headlamps,  the  multiplier  of  Table 
]  and  3  values  to  obtain  the  required 
minimum  luminous  intensities  shall  !:>e 

:  5 

6.  In  S5  1  the  exception  clause  of  the 
first  sentence  would  be  revised  to  read 

S51'   '   ',  except  that  the  SAE 
Standard  referred  to  as  ")!>75"  is  I^"'Se 
Tests  for  Motor  Vehicle  Lightirs 
Devices  and  Components  August  IT'O 
far  stop  lamps  designed  to  conform  to 
S.-\E  Standards  I588c,  f586  FF384,  and 
11396  MAY8.5   for  laiiUmps  designed  fo 
rnnfnrm  to  SAE  Standtirds  fSHSd  ar^d 
j5H.ie.  for  turn  signal  Ir^mpi  desiKned  to 
conform  to  SAE  Standards  I5d8e.  |588 
NOV84.  Hnd  11395,  APRft5.  and  for  high- 
mounted  stop  lamps  designed  to 


conform  to  SAE  Recommended  Practice 

Iiaoa 

9  In  Table  I  the  applicable  SAE 
S'anddrd  (final  column)  for  stop  lamps 
would  be  revised  to  read  ""SAE  J1398 
MAYS5"  and  for  turn  signal  lamps  "SAE 
jr!45  APR85"- 

10  In  Table  HI  the  applicable  SAE 
Stjndard  (final  column)  for  stop  lamps 
would  be  revised  to  read  "SAE  [586 
FEBft4"  and  for  turn  signal  lamps  "SAE 
j.^-Hfl  \OVS4" 

U  In  Tables  I  and  UI.  in  the  first 
column,  the  number  "2"  referencing 
footnote  2  would  be  deleted  from 
"Stoplamps"  and  'Tum  signal  liimps". 

Issued  on  September  6. 1988. 
Barry  Felrica. 

Associaie  Administrator  for  Rutemakins- 
|FR  Doc  88-20505  Piled  9-8-88;  8:45  am] 
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DEPARTMENT  OF  AGRJCULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

September  2.  1988. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  [44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
prtiposals.  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  title  of  the  information 
collection;  [3]  form  number(s).  if 
applicable;  {41  how  often  the  information 
IS  requested:  (5)  who  will  be  required  or 
asVed  lo  report  (b}  an  estimate  of  the 
number  of  responses;  (7)  an  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (B|  an 
indication  of  whether  section  3504(h)  of 
Pub.  L  9&-511  applies:  (9)  name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer. 
IJSDA.  OIRM.  Room  404-W,  Admin 
Bldg..  Washington.  DC  20250.  (202)  44~- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Informaticm  and  Regulatory  Affairs. 
Office  of  N4anagement  and  Budget. 


Washington.  DC  20503,  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  Find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 

Revisions 

•  Farmers  Home  Administration. 

7  CFR  Part  1942-A.  Community  Facility- 
Loans 

44(V11.  -24;  442-2.  -3.  -7.  -20.  -21,  -22,  - 
28,  -30,  -^6;  1942-8,  -9,  -19.  -47 

Recordkeeping,  On  occasion.  Quarterly. 
Amiually 

Slate  or  local  governments.  Businesses 
or  other  for-profit.  Non-profit 
institutions.  Small  businesses  or 
organizations;  105,428  responses; 
232.307  hours;  not  applicable  under 
3504(h) 

Jack  Holston.  (202)  382-9736 

Larrv  K.  Roberson. 

Artme  Dfportmfnta:  Citarunce  Officer. 

|FR  Doc  ti8-20S00  Filed  9-8-88;  8:45  am] 
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Agrtcultural  Martcetlng  Service 

(Docket  No.  FV -88-123] 

Agency  Information  Collection 
Activities  under  OMB;  Navel  Oranges 
'Grown  In  Arizona  and  Designated  Part 
of  California 

AGENCY:  Agncultural  Marketing  Service. 

I'SDA, 

ACTION:  Notice  of  request  made  to  OMB 

regarding  emergency  processing  and 

approval  of  reporting  (collection  of 

information)  and  recordkeeping 

requirements. 

SUMMARY:  This  is  notice  of  a  request 
made  to  the  Office  of  Information  and 
Regulatory  Affairs  (QIRA)  for 
emergency  review  and  processing  of  a 
new  reporting  requirement.  The 
requirement  is  needed  in  connection 
with  nomination  of  industry  members 


for  the  Navel  Orange  Administration 
Committee  (committee)  under  Federal 
Marketing  Order  907. 

FOR  FURTHER  INFORMATION  CONTACT: 

lacquelyn  R  Schlatter.  Marketing 

Specialist.  Marketing  Order 

Administration  Branch,  FSiV.  AMS. 

USDA.  Room  2525-S.  P.O  Box  96456. 

Washington.  DC  20(J90-6456;  telephone 

(202)44"-m39 

SUPPLEMENT  ART  INFORMATION:  An 

mduslry  amendaton.  referendum  which 
was  recently  conducted  resulted  m  a 
restructunng  of  the  committee  and  a 
change  in  committee  nomination 
procedures  The  change  includes  a 
requirement  that  handlers  in  the 
industry  furnish  additional  information 
to  the  United  States  Department  of 
Agriculture.  Members  of  the  tndustrv. 
and  others  who  may  be  affected  by  the 
new  rules,  are  aware  of  the  additional 
reporting  requirements  which  are  part  of 
the  amendments  to  the  marketing  order. 
These  amendments  were  passed  in  a 
referendum  conducted  June  21  through 
July  8. 1988. 

Because  committee  members  must  be 
nominated  and  selected  by  October  1. 
1988.  as  required  by  the  marketing  ordt  r 
(7  CFR  Part  907.21),  we  are  requesting 
emergency  review  and  processing  so  the 
additional  reporting  requirements  may 
be  used  in  selecting  the  committee  The 
committee  selection  process  takes 
approximately  six  weeks.  We  have 
requested  OMB  to  provide  us  vvTth  their 
determination  by  August  10.  1988.  in 
order  to  allow  time  to  complete  mdustrj 
nominations  by  the  Octolver  1,  1988 
deadline.  The  majonly  of  the 
information  collection  requirements 
needed  to  accomplish  the  nomination 
process  are  currently  authonzed  b> 
OMB  under  OMB  No  0581-0116  for 
Marketing  Order  907.  Na\  el  Oranges 
Grown  in  Arizona  and  Designated  Part 
of  California. 

Following  is  a  copy  of  APHIS  Form.  71 
reflecting  the  burden  changes; 
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Authority:  Se,-:s  1-19,  48  Star  31  as 
dm-'oded  7  use  601-674. 

D;)led  Aujiusi  29. 19ea. 
Robert  C.  Keeney. 

Deputy  Director.  Fruit  and  Vegetable 
Division. 
(FR  Doc.  88-19937  Filed  0-8-88;  845 am] 

BILUHO  COM  M10-02^ 


Animal  and  Plant  Health  Inspectton 
Service 

[Docket  No.  88-128) 

Setcction  ot  Member*  for  the 
Secretary's  Advtsory  Comrnlttee  on 
Foreign  Antntal  and  Poultry  Diseases 

AGENCV:  Animal  and  Plant  Heallh 
InspecUon  Service.  USDA. 
action:  Notice. 

summary:  We  are  giving  notice  that  the 
Ser.rf'tar>'  of  Agncuhure  intends  to 
solicit  nominationsi  for  membership  on 
the  Secretary's  Advisor>'  Committee  on 
Foreign  Animal  and  Poultry  Diseases. 
oate:  Written  commpnls  must  be 
received  or  postinarked  on  or  before 
October  n,  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Or.  Lonnie  I  King  Deputy 
Administrator,  VS.  APHiS.  USDA.  Room 
320-E.  Administration  Buiidmg,  14!h 
Street  and  Independence  .'\ venue.  SW.. 
Washington,  DC  20230.  (202)  44r-5133. 
SUPPLEMENT ARV  INFORMATION:  We  are 
giving  notice  that  the  Secretar>'  of 
Agriculturt?  hereby  solicits  nominations 
for  membership  on  the  Secrelar>-'6 
Advisory  Committee  on  Foreign  Animal 
iind  Poultry  Diseases  (Committee).  The 
purpose  of  the  Committee  is  to  advise 
the  Secretary  of  Agriculture  on  means  to 
prevent,  supprpsn.  r.ontrol,  or  emdicate 
<in  outbreak  of  foot-and-mouth  disease, 
or  other  destructive  foreign  animal  or 
poultr>'  disease,  in  the  event  these 
diseases  should  enter  the  United  Slates. 
We  are  soliciting  nominations  for  the 
Committee  from  interested 
organizations  and  individuals.  An 
organization  may  nominate  individuals 
from  within  or  outside  its  membership. 
However,  the  Secretary's  selection  of 
members  to  the  Committee  will  not  be 
limited  to  these  nominations.  It  is  a 
policy  of  the  ITSD.^  that  no  person  shall 
be  discriminated  against  on  grounds  of 
Tdce,  color,  religion,  sex.  national  origin, 
age.  or  handicap  Th.s  will  enable  the 
Secretary  to  o^ilain  the  broadest 
possible  representation  on  the 
Committee,  in  accordance  with  the 
Federal  Advisory  Committee  Act  and 
USDA  Departmental  Regulation  1043. 

Informalion  concerning  Itie  nomination 
process  can  be  obtained  from  Dr.  l^rnnie  ]■ 


King  al  the  address  and  telephone  number 
listed  in  this  document. 

Done  in  Washirgton,  DC.  this  2nd  day  of 
September  1988 
|am«s  W.  GloMef , 

Administrator.  Antmai  and  Plant  Health 
/nspectMn  Sentc-e. 

(FR  Doc  86-20498  Filed  9-8-88:  8:45  am] 
BHJJMQ  COOC  MW~M-M 


Forest  Service 

Lake  Bradford  Land  Exchange: 
Revised  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement 

agency:  Forest  Ser\ice.  USDA. 
ACTION:  Notice:  extension  of  due  date 
for  comment*  concerning  the  scope  of 
the  analysis  for  the  proposed  Lake 
Bradford  Land  Exchange. 

summary:  a  large  amount  of  interest 
has  been  expressed  in  the  analysis  for 
the  proposed  Lake  Bradford  Land 
Exchange.  Wakulla  Ranger  District. 
Apalachicola  National  Forest  l*on 
County.  Flonda.  therefore,  the  due  dale 
for  commenl.s  concerning  the  scope  of 
the  analysis  is  being  extended  to 
provide  additional  time  tor  mterested 
and  affected  persons  to  provide  their 
input. 

DATES:  The  due  date  for  comments 
published  in  the  Federal  Register  of 
August  5.  1988  (53  FR  29504)  is  being 
extended  lo  September  20,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  K.  Mason,  Planning  Staff 
OfHcer.  National  Forests  in  Flonda, 
Tallahassee,  Florida  32301.  phone  904- 
661-7265. 

Date  Augu»l  23.  1988 
|ohn  E.  Alcock. 
Regional  Forester 
[FR  Doa  68-20495  Filed  9-8-^;  8:45  amj 

»>LUNO  coot  Mlfr-IIHM 


Land  and  Resource  Management  Plan; 
Stanislaus  National  Forest;  Alpine, 
Calaveras,  Mariposa  and  Tiiolumne 
Counties;  CA;  Reissuance  of  Draft 
Environmental  Impact  Statement 

The  Slanisldus  National  Forest  Land 
and  Resource  Mdnagemenl  Plan  and 
Draft  Environmental  Impact  Statement 
will  be  reissupd.  The  plan  and  draft 
statement  issued  November  29. 1985  is 
hereby  withdrawn. 

All  comments  received  during  the 
formal  comment  period  on  the 
withdrawn  draft  (November  29.  1985 
through  April  7. 1986)  have  been 
analyzed  and  v^ill  be  used  in  developing 
the  new  documents.  Additional  written 
comments  may  be  sent  to:  Stanislaus 


National  Forest,  Attn:  LMP.  197"7 
Greenley  Road.  Sonora,  CA  95370. 

The  dates  for  issuing  the  new  draft 
documents,  and  for  ihe  public  comment 
penod,  wil!  be  announced  in  the  Federal 
Regisler  h1  a  later  time. 

Date:  September  1.  1988. 
Blaine  L.  Cocnell. 
Forest  Siiper\'i$or 

[FR  Doc  88-20479  Filed  ^-S-flft  a.*45  am] 
B>LUNG  CODE  MW-(t-« 


Supplements  to  Draft  EnvlronmentaJ 
Impact  Statements  for  Land  and 
Resource  Management  Plans  of  ttie 
Deschutes.  Ochoco.  Okanogan, 
Olympic,  Sluslaw,  and  Wenatchee 
National  Forests  of  Pactftc  Northwest 
Region:  Oregon  and  Washington 

AGENCV:  Forest  Service.  L'SD.-^ 
ACTION:  Notice  of  mten  to  prepare 
supplements  to  draft  environmental 
impact  statements  for  six  national 
forests  in  Oregon  and  Washington. 

SUMMARY:  Pursuant  to  section  102(2)|cl 
of  the  National  Environmental  Policy 
Act  of  1969.  the  Department  of 
Agriculture.  Forest  Ser\'ice.  will  prepare 
supplements  to  the  draft  environmental 
impact  statements  [ElSs]  on  Land  and 
Resource  Management  Plans  for  the 
Deschutes.  Ochoco.  Okanogan.  Ol.vmpic. 
Siuslaw,  and  Wenalchee  National 
Forests  in  Pacific  Northwest  Region 
(Oregon  and  W'asbinglon).  The  purpose 
of  these  supplements  is  to  present  for 
public  review  and  nomment  additional 
information  that  was  not  included  in  the 
draft  ElSs  and  proposed  plans.  The 
agency  in\ites  wntten  comments  on  the 
scope  of  these  supplemental  analyses  In 
addition,  the  agenn*'  gives  notice  of 
these  analyses  that  w;il  occur  so  that 
interested  and  afferled  people  are 
aware  of  how  they  may  participate  and 
contribute  lo  the  final  derision 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  and  comments  about  these 
supplements  should  be  directed  to  Tom 
Nygren,  Director  of  Planning.  P.O.  Box 
3623.  Portland.  OR  97208;  Phone  (503) 
221-2387. 

SUPPLEMENTARY  INFORMATION: 
Supplements  to  thf?se  six  National 
Forests  are  expected  to  he  published  in 
September  1988  The  information  to  be 
presented  in  each  supplement  includes  a 
"No  Change  AhemHtive"  and  the 
background  and  an^ilysis  of 
management  requirements  used  in 
developing  the  alternatives.  The 
information  was  developed  because  of 
needs  identified  since  the  draft  ElSs 
were  published  and  in  response  to 
decisions  regarding  two  administrative 
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appeals  by  the  Northwest  Forest 
Resource  Council. 

f  1 )  Filed  on  May  19. 1986  centered  on 
direction  by  the  Regional  Forester  to 
require  inclusion  of  management 
requirements  for  protection  and 
management  of  natural  resources  such 
as  wildlife  habitat,  in  the  No  Action 
Alternative  for  each  forest  plun. 

121  Filed  on  September  18.  1986 
centered  on  direction  from  Regional 
}■  Truster  to  incorporate  management 
r    .uirements  into  forest  pldn 
ditematives.  In  addition,  some 
supplements  may  contain  information 
on  other  topics,  such  as  wild  and  scenic 
river  candidates. 

Dale;  August  30.  1988. 
Seal  B.  Opsal. 
i   ■  "i!  Rp^unal Forester. 
iFR  Dor:  M-205t3  Filed  9-ft-8a  B:4S  ami 
BILttNG  COOe  MtO-lt-H 


Soli  Conservation  Service 

Okatoma  Creek  Watershed, 
Mississippi;  Intent  to  Deauttiori2e 
Funding 

agency:  Soil  Conservation  Service. 

L'SDA, 

ACTION:  Notice  of  intent  to  deaulhorize 

Ppderal  funding. 

summary:  Pursuant  to  the  Watershed 
Proiection  and  Flood  Prevention  Act. 
Pub  L8i-566,  and  the  Soil 
ConservaJion  Service  Guidelines  [7  CFR 
622].  the  Soil  Conservation  Service  gives 
noiice  of  the  intent  to  deauthurize 
Federal  funding  for  the  Okatoma  Creek 
Watershed  project.  Conngton.  Forrest. 
I'.-nes.  Simpson,  and  Smith  Counties, 
Nt.^sissippi, 

FOR  FURTHER  INFORMATION  CONTACT:  L 
Peie  Heard,  Slate  Conservationist,  Soil 
Conservaiion  Service.  Suite  1321. 
Federal  Building,  100  West  Capitol 
Sireel  |ackson.  Mississippi  39269. 
Uflephone  601-965-5205 
SUPPLEMENTARY  INFORMATION:  A 
df'iermmation  has  been  made  by  L.  Pete 
Heard  that  the  proposed  works  of 
irrpro\,emen!  for  the  Okatoma  Creek 
Uaierbhed  protect  will  not  be  installed. 
I  his  project  was  approved  for 
i  onsirucllon  in  September  of  1978; 
h-)wever.  the  Sponsors  have  been 
■.nable  lo  fulTill  their  responsibility  so 
'Uat  construction  could  be  started. 
Iiiformation  regarding  this  determination 
may  be  obtained  from  L  Pete  Heard. 
Slate  Conservationist,  at  ihe  above 
H'ldress  and  telephone  number 
\o  administrative  action  on 
tmplpmenlation  of  the  proposed 


deauthorization  will  be  taken  until  60 
days  after  the  date  of  this  publication  in 
the  Federal  Register. 

(This  activity  is  listed  in  ihe  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Date:  August  31. 1988. 
L.  Pole  Heard, 
Slate  Conservationist 
[FR  Doc.  88-20489  Piled  9-8-88;  8:45  am] 

BtLUMG  COOC  }410-1«-4I 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

Marine  Mammals;  Issuance  of  Permit; 
Marine  Animal  Productions,  Inc.  (1081) 

On  Ffbru.iry  5,  19ftfl.  notice  was 
published  in  the  Federal  Register  ['33  F-"R 
341B)  that  an  application  had  been  filt^d 
by  Marine  Animal  Productions.  Inc.. 
P.O.  Box  4078.  Gulfport.  Mississippi 
39502-4078,  to  take  Atlantic  botllenose 
dolphins  {Tursiops  Tnincatus]  for  public 
display. 

Notice  is  hereby  given  that  on  August 
25, 1988,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972  (16  U  S-C.  1361-1407).  The  National 
Marine  Fishenes  Service  issued  a  Permit 
for  the  above  taking,  subject  to  certain 
conditions  set  forth  therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
ofnce(s): 
Office  of  Protected  Resources  and 

Habitat  Programs.  National  Marine 

Fisheries  Service,  1825  Connecticut 

Avenue  NW..  Room  805,  Washington. 

DC: 
Director.  Southeast  Region,  National 

Marine  Fisheries  Service.  9450  Koger 

Boulevard.  St.  Petersburg.  Florida 

33702;  and 
Director.  Southwest  Region.  National 

Marine  Fisheries  Service.  NOAA.  300 

South  Ferry  Street,  Terminal  Island. 

California  90731-7415. 

Date  AaRuatS.  1988. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine  Fisheries 
Service 

|FR  Do<^  88-20531  Filed  9-8-88;  8:45  Bm| 
BILUMQ  COOC  MtO-Zr^ 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurenwnt  Ust  1988;  Proposed 
Additions 

AQENCV:  Committee  for  Purchase  From 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1988  a  commodity  to  be  produced  and 
services  to  be  provided  by  workshops 
for  the  blind  and  other  severely 
handicapped. 

DATES:  Comments  must  be  received  on 
or  bffore  October  11.  1988. 

ADDRESS:  Committee  for  Purchase  From 
the  Blind  and  Other  Severely 
f  landicapped.  Crystal  Square  5,  Suite 
1107,  1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 

E.R  Alley.  Jr..  (703)  5.57-n4.''). 

SUPPUMCKTARY  INFORMATION:  This 

notice  IS  published  pursuant  to  41  U.S.C. 
47(a)(2]  and  41  CFR  51-2.B.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  lo 
procure  the  commodity  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodity  and  services  to  Procurement 
List  1988.  December  10. 1987  (52  FR 
46926). 

Commodity 
CabineL  Storage 

7125-00-893-4352. 
Services 
FUe  Maintenance 

U.S.  Treasury,  Bureau  of  Public  Debt, 
Parkersburg,  West  Virginia. 

Microfilming  Service 

Internal  Revenue  Service  Center. 
Cincinnati,  Ohio. 
E.R.  AUey,  |r.. 

Deputy  Executive  Director. 

IFR  Doc.  88-20522  Filed  9-6-88:  8:45  omj 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttt«  Air  Force 

Scientific  Advisory  Board;  Aircraft 
Infrastructure — Subsystem  and 
Component  Retlabtllty  Improvement 
Research  and  Development  Needs  Ad 
Hoc  Committee;  Meeting 

ScpIt-mberZ.  1988 

The  USAF  Scientific  Advisorj'  Board 
AD  Hoc  Committee  on  Aircraft 
Infrastructure — Subsystem  and 
Component  Reliability  Improvement 
Research  and  Development  Needs  will 
meet  on  October  4-6. 1986.  from  8:00 
a.m.  to  5:00  p.m.,  at  Ihe  McDonnell 
Douglas  Aircraft  Company.  Long  Beach. 
California  and  Los  Angeles  area  vendor 
facihties. 

The  purpose  of  this  meeting  Is  lo 
gather  information  on  how  the 
McDonnell  Douglas  Aircraft  Company 
handles  the  problems  associated  with 
"crud  parts"  and  how  they  and  their 
suppliers  control  the  production  quality 
control  of  these  parts.  This  meeting  will 
involve  discussions  of  classified  defense 
matters  listed  in  section  552b[c)  of  Title 
5,  United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public- 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  al  (202) 
697-W48. 
Patsy  |.  Conner. 

Air  Force  Federal  Register  Liaison  Officer 
|FR  Doc.  88-20516  Filed  9-B-B&:  S;45  am) 

BILLMQ  COOE  mO-OI-M 


Scientific  Advisory  Board;  Aircraft 
Infrastructure — Subsystem  and 
Component  Reliability  Improvement 
Research  and  Development  Needs  Ad 
Hoc  Committee;  Meeting 

September  2.  1988 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Aircraft 
Infrastructure — Subsystem  and 
Component  Reliability  Improvement 
Research  and  Development  Needs  will 
meet  on  October  21. 1988,  from  8:00  a.m. 
to  5:00  p.m..  at  the  Pentagon. 
Washington.  DC,  Room  5D982. 

The  purpose  of  this  meeting  is  to 
deliberate  on  Ihe  study's  findings  to 
dale.  This  meeting  will  involve 
discussions  of  classified  defense  matters 
listed  in  section  5S2b(c]  of  Title  5. 
United  Slates  Code,  specifically 


subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisor>-  Board  Secretarial  at  (202) 
697-4648. 
Patsy  |.  Cornier, 

A  ir  Force  Federal  Register  Liaison  Officer 
(FR  Doc.  68-20517  Filed  9-8^88:  8:45  ami 
BtLUHQ  COOE  aSttHtl-N 


Scientific  Advisory  Board;  Hypersonic 
Test  Facilities  Ad  Hoc  Committee; 
Meeting 

September  2. 198a 

The  USAF  Scientific  Advisor>'  Board 
Ad  Hoc  Committee  on  Hypersonic  Test 
Facilities  will  meet  on  14-15  October 
1988.  from  8:00  a.m.  lo  5:00  p.m..  at  the 
Pentagon.  Washington.  DC,  Room 
5D982. 

The  purpose  of  this  meeting  is  to 
review  the  status  of  Ihe  study's  final 
report.  This  meeting  will  involve 
discussions  of  classified  defense  matters 
listed  in  section  552b(c)  of  Title  5, 
United  Stales  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  Ihe  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at  (202) 
697-4648. 
Patsy  ].  Cotmer, 

Air  Force  Federal  Register  Liaison  Officer. 
|FK  Dnc.  68-20515  Filed  9-8-88:  8:45  am) 
BlUiNG  COOE  3910-OMI 


Sctentific  Advisory  Board;  Muriltions 
Effectiveness  Ad  Hoc  Committee; 
Meeting 

August  31. 198a 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Munitions 
Effectiveness  will  meet  on  11-12 
October  1988  from  8:00  a.m.  lo  5:00  p.m. 
al  the  Pentagon.  Washington,  DC  2033O- 
5430.  This  meeting  was  previously 
announced  for  5-6  October  1988  and  is 
rescheduled  from  those  dates. 

The  purposes  of  this  meeting  are  to 
assess  the  changes  in  the  threat  over  Ihe 
past  ten  years  and  to  study  how  to  take 
full  advantage  of  potential 
improvements  in  munitions  that  were 
not  possible  ten  years  ago.  This  meeting 
will  involve  discussions  of  classified 
defense  matters  listed  in  section  552b(c). 
of  Title  5,  United  Stales  Code. 
specifically  subparagraph  (1)  thereof, 
and  accordingly  will  be  closed  to  the 
public. 


For  further  information,  contact  the 
Sctentitic  Advisory  Board  Secretarial  al  (202) 
697-4648 
Patsy  |.  Coimer, 

A  ir  Force  Federal  Register  Liaison  Officer 
(FR  Doc  B8-20514  Filed  9-8-88.  845  ami 

BILUMG  COOE  M»M)i-M 

Corps  of  Engineers,  Department  of 
the  Army 

13710-HVl 

Intent  To  Prepare  a  Draft 
Supplemental  Environmental  Impact 
Statement  (DSEIS)  for  the 
Reevaluation  of  the  West  Des  Moines: 
Des  Moines,  Iowa.  Des  Molnes  River 
Basin.  Local  Flood  Protection  Project 

AGENCV:  Army  Corps  of  Engmers.  DoD. 
action:  Noiice  of  intent 

summary:  A  draft  SEIS  will  be  prepared 
to  address  the  reevaluation  of  the  West 
Des  Moines — Des  Moines,  Iowa.  Des 
Moines  River  Basin.  Local  Flood 
Protection  project. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  DSEIS  can  be  answered  by:  Bob 
Vanderjack;  309/788-6361,  Ext".  385: 
Commander.  U.S.  Army  Engineer 
District.  Rock  Island,  ATTN:  CENCK- 
PD-E.  Clock  Tower  Building— P.O.  Box 
2004.  Rock  Island,  Illinois  61204-200^. 
SUPPLEMENTARY  INFORMATION:  The 

West  Des  Momes — Des  Moines.  Iowa. 
Des  Moines  River  Basin.  Local  Flood 
Protection  project  was  authorized  by  the 
U.S.  Congress  in  the  Water  Resources 
Development  Act  of  1986.  Information 
will  be  presented  to  supplement  the 
original  Environmental  Impact 
Statement  (EIS)  prepared  in  1977. 

1.  Flood  protection  is  to  be  provided 
lo  the  cities  of  West  Des  Moines  and 
Des  Moines  near  the  confluence  of  the 
Raccoon  River  and  Walnut  Creek.  Polk 
County,  Iowa.  The  project  will  protect 
an  area  of  approximately  927  acres. 
Project  elements  include  raising  an 
existing  levee  and  constructing  new- 
levees  along  the  north  bank  of  the 
Raccoon  River,  the  west  bank  of  Walnut 
Creek,  and  the  north  bank  of  Jordan 
Creek,  within  the  city  limits  of  the  cities 
being  protected.  Ponding  areas  to  relieve 
interior  drainage  problems  and  a  borrow 
area  have  been  designated. 

2.  Alternatives  which  have  been 
considered  include:  No  Additional 
Action;  Evacuation;  Floodproofing; 
Reservoir  Levees  and  Floodwalls; 
Various  Levee  Alignments;  and.  Channi^l 
Modification. 

3.  No  public  meetings  are  planned- 
Project  plans  are  being  coordinated  with 
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i.nit^rested  agencies  and  ihe  draft  and 
final  5E1S  «viU  be  reviewed  by  the 

public  No  significant  issues  or  areas  of 

controversy  have  been  identified. 
4.  No  scoping  meeting  wnll  be  hpid 
5  It  is  anticipated  that  the  draft  SFJS 

will  be  made  available  to  the  public  in 

December  1988. 

Date-  August  34.  1968. 

Neil  A.  Smart. 

Colonel.  ES  Commanding. 

[FR  Doc.  8&-2(H59  Piled  9-8-88;  8:45  air) 

BtujMacooc  ine-«AM» 


DEPARTMENT  OF  EDUCATION 

(CFDAMOJM.023C) 

Extensk>n  of  Ctostng  Date  for 
Transmmal  of  Applicatk>ne  fo,-  N«w 
Awards  Un<ter  the  Resesrcfi  In 
Education  of  the  Handicapped 
Program:  Fiscal  Year  1989 

Deadline  for  TransnuttaJ  of 
ApphcaUons:  The  closing  date  for 
appticabons  ia  extended  from  October 
17.  1388  to  November  la  198a 

On  August  23.  1988,  a  notice  was 
pubhshed  that  established  the  closing 
date  for  transmittal  of  applications  for 
the  fiscal  year  1989  Field-Initiated 
Research  Profects  competition  under  the 
Research  m  F^ucation  of  the 
Handicapped  Program  (53  FR  32095- 
32096).  Detailed  information  concerning 
this  competition  was  included  in  that 
notice  The  purpose  o*  "lis  notice  is  to 
extend  the  closmg  date  for  transmittal  of 
applications  to  allow  potential 
applicants  additional  lime  to  develop 
their  proposals. 

For  ApphcaUons  or  Further 
In^ormaUon  Contact  Linda  GUdeweli. 
U  S.  Department  of  Education.  Office  of 
Special  Education  Programs,  Division  of 
Innovdtion  and  Development  400 
Mar>land  Avenue.  SW..  (Switzer 
Building.  Room  3094 — M/S  23131, 
Washington.  DC  20202.  Telephone:  (202) 
732-1099. 

Program  Authority:  20  U  S  C  1441-1444 
D«fed  S**ptember  &  198S. 
Patricia  McGill  Smith. 

.■li  r.'.^y  Assisuin:  Secretary.  Office  ofSpeaai 
Education  and  Hehohilitativ^  St^ntces. 
Note  An  adflitionaf  correction  to  this 
document  is  pubhshed  elsewberp  m  the 
Corrections  Section  of  this  issue  of  the 
Federal  Register. 

[FR  Doc  38-205^:6  Filed  9-A-Q&:  845  am] 
BtUJfttG  COOC  4000-01-M 


National  Councfl  on  Indian  Education; 
Extcutlva  Conwntttee  Meatlng 

agency:  National  Ad\'isory  Council  on 
Indian  Education,  Education. 
ACTION:  Notice  of  executive  committee 

rr.t'eting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  partially  closed  Executive 
Committee  meeting  of  the  Natjonal 
Advisory  Council  on  Indian  Educalioo. 
This  notice  also  describes  the  function 
of  the  Council.  iNolice  of  (his  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2.  This  document  is 
intended  to  notify  the  genera)  public  of 
their  opportunity  to  partially  attend. 
OATl:  September  24-25. 1988.  8  30  am. 
until  conclusion  of  business. 
A00RE8S:  LaQuinta  Hotel— Airport.  3975 
Peoria  Way.  Colorado  80239  (303/371- 
5650)  or  (800/531-5900) 
FOR  FURTHER  IHFORMATION  COkTACT. 
Gloria  Duus.  Acting  Executive  Director. 
National  Advisory  Council  on  Indian 
Education.  330  C  Street  SW..  Switzer 
Building.  Washington.  DC  20202-7556 
(202/732-1353) 

SUPPt-EMEKTARY  INFORMATION:  The 
Ndtiunal  Advisory  Council  on  Indian 
Education  is  established  under  section 
442  of  the  Indian  Education  Act  (20 
U  S.C,  1221gl.  Among  other  thirds,  the 
Council  ta  established  to  assist  the 
Secretary  of  Education  and  the 
Assistant  Secretar>'  of  Elementary  and 
Secfindan.'  Education  with  regard  to 
education  programs  b*?nefiting  Indian 
children  and  adults. 

The  Executive  Committee  will  meet  in 
closed  session  beginning  at  8:30  ajn.  on 
September  24.  1988  to  interview  intillal 
candidates  for  the  permanent,  NACIE 
Executive  Director  and  will  discuss 
personnel  matters  thai  wtll  reflect 
confidential  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session.  The  meeting 
will  be  closed  under  the  authority  of 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-W3:  5  U.S.C. 
Appendix  !}  and  under  exemption  (B)  of 
section  552b(c)  of  the  Government  in  the 
Sunshine  Act  (Pub.  L  94-049;  5  U.S.C. 
552b(c)(e)).  The  closed  session  will 
continue  until  close  of  business  at  5:00 
p  m.  on  September  24th  and  will 
continue  on  September  25,  1988  until 
approximately  11  00  am.  The  open 
poriion  of  the  meeting  will  start  at  the 
conclusion  of  the  closed  meeting  at 
approximately  11:00  am,  on  September 
25th  to  discuss  other  NACIE  business 


matters  and  will  end  at  the  conchiaion 
of  business. 

A  summary  of  the  activities  of  the 
closed  session  and  related  matters 
which  are  informative  to  the  public 
consistent  with  the  policy  of  Title  5 
U.S.C  5S2b,  shall  be  available  for  public 
inspection  at  the  office  of  the  National 
Advisory  Council  on  Indian  Education 
located  at  330  C  Street.  SW..  Room  407Z 
Switzer  Bldg..  Washington,  DC  20202- 
7558(202/732-1353). 

Date:  September  8,  1988. 

Sif^ned  al  Waihmgton,  DC. 
Gloria  Duus, 

Acting  Executtvt'  Director,  NoOono/ Advisory 
Councsl  on  Indian  Education. 

(FR  Doc.  88-20557  Piled  0-6-88;  8:45  am) 
BHJJMGCOOC  MWfr^VN 


DEPARTMENT  OF  ENERGY 

Assistant  Secretary  for  International 
Affairs  and  Energy  Emerge-^cles; 
Proposed  Subsequent  Arrangement 

Pursuant  '.n  acrfion  IM  nf  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  n 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreemenl  for 
Cooperation  between  the  Government  of 
the  United  States  of  Amenca  and  the 
European  Atomic  Fjiergy  Community 
(EURATOM)  concerning  I'eaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreemenl  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of 
Norway  concerning  Peaceful  Uses  of 
Nuclear  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer 
RTD/NO(EU}-55.  of  the  transfer  from 
France  to  the  Institutt  for 
Energiteknikk.  Kjeller.  Norway  of  23 
kilograms  of  uranium,  enriched  to 
19.95  percent  in  the  i.^otope  uranium- 
235  for  fabrication  of  tesi  fuel 
elements  for  the  Halden  research 
reactor. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  Fifteen  d^ys 
after  the  dale  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
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Dale  St-pipmber  2, 1^*88 
George  |.  Bradley.  Ir.. 

Principal  Deput\  Assieiant  Secretary  for 

in  (emotional  Affairs  and  Energy 

Emergencies 

{FR  Doc  88-20560  Filed  9-8-88:  8:45  am) 

BlLUNO  coot  ftiMM)1-M 

Economic  Regulatory  Administration 

Proposed  Consent  Order  Kaiser 
International  Corp. 

AOENCV:  Economic  Regulatory 

Administration.  DOE. 

ACTION:  Notice  of  Proposed  Consent 

Order  and  Opportunity  for  Public 

Comment. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  announces  a 
proposed  Consent  Order  between  the 
Department  of  Energy  (DOE)  and  Kaiser 
International  Corp.  (KIC).  successor  in 
interest  to  Kaiser  Aluminum 
International  Corp.  (KAIC).  The 
agreement  proposes  to  resolve  matters 
relating  to  KAlC's  compliance  with 
Federal  petroleum  price  regulations  for 
the  period  August  17. 1973  through 
January  27. 1981.  If  this  Consent  Order  is 
approved,  within  thirty  days  of  the 
effective  date  KIC  will  pay  to  the  DOE 
Si  .950.000. 

ERA  will  then  petition  the  Office  of 
Hearings  and  Appeals  (OHA)  to 
implement  a  Special  Refund  Proceeding 
pursuant  to  10  CFR,  Subpart  V.  in  which 
any  person  who  claims  to  have  suffered 
an  injury  from  KAlC's  alleged 
overcharges  would  have  an  opportunity 
to  submit  a  claim. 

Pursuant  to  10  CFR  205.199),  ERA  will 
receive  written  comments  on  the 
proposed  Consent  Order  for  thirty  (30) 
days  following  pubhcation  of  this  notice. 
ERA  will  consider  the  submissions 
received  from  the  pubhc  in  determining 
whether  to  reject  the  settlement,  accept 
the  settlement  and  issue  a  final  Order, 
or  renegotiate  the  agreement  and.  if 
successful,  issue  the  modified  agreement 
as  a  final  Order.  DOEs  final  decision 
will  be  published  in  the  Federal 
Register,  along  with  an  analysis  of  and 
response  to  the  significant  written 
comments,  as  well  as  any  other 
considerations  that  were  relevant  to  the 
decision. 

FOR  FURTHER  tNFORMATtON  CONTACT: 

Dorothy  Hamid.  Office  of  Enforcement 
Litigation.  F-conomic  Regulatory 
Administration.  U.S.  Department  of 
Energy.  Room  3H-017.  RG-32.  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585.  Copies  of  the 


proposed  Consent  Order  may  be 
obtained  free  of  charge  by  writing  or  by 
calling  this  office  at  (202)  588-itM^. 

SUPPLEMENTARY  INFORMATION:  Durmg 

the  period  when  the  Mandatory 
Petroleum  Prir^  Regulations  were  in 
effect,  KAiC  was  engaged  in  purchasing 
crude  oil  and  reselling  it.  without 
changing  its  form,  to  purchasers  other 
than  ultimate  consumers.  Accordingly, 
KAIC  was  a  "reseller"  of  crude  oil.  as 
defined  in  10  CFR  212.31,  and  was 
therefore  subject  to  the  regulations 
governing  resales  of  crude  oil  in  10  CFR 
Part  212,  Subpart  L. 

ERA  conducted  an  audit  to  determine 
KAlC's  compliance  with  the  federal 
petroleum  price  regulations  during  the 
period  covered  by  the  proposed  Consent 
Order.  As  a  result  of  the  audit,  disputes 
arose  betrwcen  KAIC  and  ERA 
concerning  KAlC's  compliance  with 
applicable  DOE  regulations. 

In  a  Proposed  Remedial  Order  (PRO) 
issued  to  KAIC  on  May  3, 19B3,  ERA 
charged  that,  during  the  period  May. 
1978,  through  December,  1980.  KAIC 
violated,  inter  alia,  the  anti-layering 
regulation  at  10  CFR  212.186  by  charging 
prices  in  the  resale  of  crude  oil  in  excess 
of  the  acquisition  cost  without  providing 
any  ser\'ice  or  function  traditionally  and 
historically  associated  with  crude  oil 
resales.  As  a  result.  KAIC  overcharged 
its  customers  by  52.399,552.61.  according 
to  the  PRO.  The  PRO  proposed  that 
KAIC  make  restitution  of  this  amount, 
plus  interest 

During  the  PRO  enforcement 
proceedings  before  OliA.  it  was  learned 
for  the  first  time  that  ICAIC  had  merged 
with  a  wholly-owned  subsidiary.  Kaiser 
International  Corp.  (KIC).  and  that,  as  a 
result,  KIC  has  assumed  all  of  KAlC's 
obligations.  Accordingly.  ERA  moved  to 
join  KIC  as  a  party  liable  for  the 
overcharges  alleged  in  the  PRO. 

After  extensive  briefing  and  oral 
argument.  OHA  issued  a  decision  and 
order  on  November  10, 1988.  in  which  it 
upheld  the  charges  of  violation  of 
§  212.186  and  issued  the  PRO.  with 
minor  modifications,  as  a  Remedial 
Order  (RO).  The  RO  requires  both  KAIC 
end  KIC  (hereinafter  collectively  Kaiser) 
to  make  restitution  to  DOE  of 
$2,399,552.61.  plus  interest  Kaiser 
Aluminum  International  Corp..  15  DOE 
Par.  83.007  (1986).  Kaiser's  appeal  of  the 
Remedial  Order  is  pending  before  the 
Federal  Energy  Regulatory  Commission 

ERA  has  preliminarily  agreed  to  the 
selilement  amount  after  assessing  the 
litigation  risks  associated  with  the 
asserted  legal  and  factual  issues 
underlying  the  audit,  and  appropriate 


settlement  compromises  related  to  those 
issues.  In  evaluating  the  total  settlement 
amount  for  KAlC's  alleged  regulatory 
violations.  ERA  took  into  consideration, 
in  addition  to  the  analysis  of  litigation 
risks,  such  factors  as  the  number  and 
complexity  of  the  legal  and  factual 
issues,  and  the  time  and  expense 
required  for  the  government  to  fully 
litigate  ever)'  i.<i&ue  in  order  to  obtain 
any  recovery.  Based  on  all  of  these 
considerations.  ERA  concludes  that  the 
resolution  of  these  matters  for  $1.95 
million  isan  appropriate  settlement  and 
in  the  public  Interest. 

Under  the  terms  of  the  proposed 
settlement,  Kaiser  will  pay  to  DOE 
Si. 950.000  within  30  days  of  the  effective 
dale  of  the  Consent  Order  in  full 
settlement  of  all  DOE  claims.  If  the 
Consent  Order  is  made  final.  ERA  will 
peiliton  OHA  to  implement  a  Special 
Refund  Proceeding,  under  the  provisions 
of  10  CFR  Part  205.  Subpart  V.  In  the 
proceeding,  OHA  will  develop 
procedures  for  the  receipt  and 
evaluation  of  applications  for  refund  in 
order  to  distribute  the  refund  amount  in 
accordance  with  DOEs  Modified 
Statement  of  Restitulionary  Policy  as  set 
forth  at  51  FR  27899  (August  4,  1986). 

Submission  Of  Written  Comments: 

The  proposed  Consent  Order  cannot 
be  made  effective  until  the  conclusion  of 
the  public  review  process,  of  which  this 
notice  is  a  part. 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  proposed  Consent  Order  to  Kaiser 
International  Consent  Order  Comments. 
RG-32.  Economic  Regulatory 
Administration.  1000  indej^endence 
Avenue,  SW..  Washington.  DC  20585. 
Any  information  or  data  considered 
confidential  by  the  person  submitting  it 
must  be  Identified  as  such  in  accordance 
with  the  provisions  of  10  CFR  205.9(f). 

Al!  comments  received  by  the  thirtieth 
day  following  publication  of  this  Notice 
in  the  Federal  Register  will  be 
considered  before  determining  whether 
to  adopt  the  proposed  Consent  Order  as 
a  final  Order.  Any  modifications  of  the 
proposed  Consent  Order  which 
significantly  alter  its  terms  or  impact 
will  be  published  for  additional 
comment  If,  after  considering  the 
comments  it  has  received.  ERA 
determines  to  issue  the  proposed 
Consent  Order  as  a  final  Order,  the 
proposed  Order  will  be  made  final  and 
effected  by  publication  of  a  notice  in  the 
Federal  Register. 
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Issued  In  Wubington.  DC  on  September  2 

198a. 

Miltoo  C  Lorenz. 

Chief  Counsel  for  Enforcement  Litigotion, 

E'Onomic  Ht^uJalory  Adminislration. 
[FR  Doc,  8a-:055a  Filed  9-8-88:  8:45  am] 

BIUJNG  COOC  WSO-Ot-M 


Office  of  Energy  Research 

Proposed  Establishment  of  a  Federaffy 
Funded  Research  and  Development 
Center;  Inhalation  Toxfcotegy 
Research  Institute,  AJbuquerque,  NM 

agency:  Department  of  Energy. 
ACTtOM:  Notice  No.  3  of  proposed 

establishment  of  a  Federally  Funded 
Research  and  Development  Center 
IFFRDCI. 

summary:  In  accordance  with 
paragraph  6.b  (2)  of  Office  of  Fpdera! 
Procurement  Policy,  Policy  Letter  No. 
84-1,  the  Department  of  FjierRV  (DOR) 
announces  its  mtention  to  establish  the 
Inhalation  Toxicology  Research  Institute 
(ITRI)  located  in  Albuquertjue.  New 
Mexico,  as  an  FFRDC.  F^Hy  programii  at 
ITRI  concentrated  on  the  study  o\ 
radionuclide  toxicity  problems 
assoaated  with  the  development, 
manufacture,  testing  and  potential  use  of 
nuclear  weapons,  partirulariy  the  study 
of  inhaled  fission  products.  Today,  the 
programs  at  mU  include;  (1)  The 
physical  and  chemical  charactenzation 
of  airborne  toxicants;  (CI  the  disposition 
wf  inhaied  malenals  with;n  th*?  body;  (3) 
development  of  improved  underiitanding 
of  dose-response  relationships  for 
inhaled  radionucHdes:  (4)  studies  of 
dose-response  relationships  for  inhaled 
chemical  toxicants:  {n}  studies  on  human 
health  risks  from  combined  exposure  to 
radiation  sources  and  industrial 
chemicals:  and  (6)  studifs  on  the 
biolosical  factors  that  influence 
responses  to  inhaled  matenals. 

The  nature  of  the  research  requires 
specialized  faahlies  to  conduct  the 
i.^tegrated  program  of  inhalation 
'oxicoiogy  research  needed  to  examine 
these  issues.  The  ITRJ  faciiitiea  include 
three  ma|or  inhalation  exposure 
l.iborator\'  suiles  designed  for  the  safe 
use  and  control  of  highly  radioactive  or 
potentidily  cdrcmogenic  matenals  as 
well  as  specialized  aerosol  research 
Idboralnries.  ITRI  also  has  modem 
facilities  for  the  care  and  housing  of 
10.000  contaminated  and  control 
animals,  hospital  facihties  for 
specialized  medical  evaluation  and 
treatment  of  laborator>'  animals  and 
extensive  pathology  facilities.  Based 
upon  the  long-term  muttidisclplinary 
research  programs  of  this  laboratory 


which  are  supportive  of  DOE'a  mission, 
the  Department  has  determined  that 
ITRI  should  be  desiRnated  as  an  Ft'RDC. 
DATE:  Any  comments  on  this  proposed 
action  must  be  received  on  or  before 
October  11.1988. 
ADDRESSES:  Commenis  should  be 
addressed  to  Knstinc  Forsberg.  Deputy 
Director.  Acquisition  and  Assistance 
Management.  Office  of  Energy  Research, 
ER-&4.  US.  Department  of  Energy, 
Washingtoa  DC  20545. 

Issued  in  Washington,  DC  on  September  10, 
1988. 

Ira  M.  Adler. 

Deputy  Director  for  Management  Office  of 
Energy  Research 

[FR  Doc  88-20559  Filed  9-8-88;  8:45  ain| 
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Federal  Energy  Re9ulatory 

Commission 

Application  FUed  With  the 
Commission;  Arkar\sa3  Electric 
Cooperative  Corp. 

S.?ptember2.  1988, 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  7^7?*  of  Application:  Transfer  of 
License. 

b.  Project  No.:  3043-010. 

c  Dote  filed:  August  22. 1988. 

d.  Applicant:  Arkansas  Electric 
Cooperative  Corporation. 

e.  Name  of  Proieci:  Arkansas  River 
Lock  and  Dam  No.  13  Mydropower. 

f.  Location:  On  ihe  Arkanaas  River 
near  Van  Burean  and  Fort  Smith,  in 
Crawford  County.  Arkans.^s. 

g.  Fiied  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a>-825(r). 

h.  Applicant  Contact  Robert  M. 
Lyford,  P.O.  Box  9469.  Lttle  Rock.  AR 
72219.  (501)570-2268. 

I.  FERC  Contact.  C  T.  Raabe  (202)  376- 
9778. 

I  Comment  Dote:  September  27. 1988. 

K,  Description  of  Transfer:  Arkansas 
Electric  Cooperative  Corporation,  in 
order  to  facilitate  financing  of  the 
project  which  is  under  construction. 
proposes  to  add  Meridian  Trust 
Company  as  co-licensee.  The  license 
was  issued  October  18,  1983.  and  would 
expire  September  30,  2033. 

1.  This  notice  also  consists  of  the 
following  standard paraaraphs:  B.  C,  D2. 

Standard  Paragraphs 

B.  Comments.  F*rotesta.  or  Motions  fo 
Inler\'ene — Anyone  may  submit 
commenta.  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 


requirements  of  the  RuIps  of  Practice 
and  Procedure.  18  CKR  385.2ia  385.211. 
385214.  In  determining  the  appropnate 
action  to  take,  the  Commission  will 
consider  all  protests  or  olher  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "Comments." 
"Recommendations  for  Terms  and 
Conditions. "  "Notice  of  Intent  To  File 
Competing  Application. "  "Competing 
Applications."  "Protests" or  "Motion  To 
Intervene, "  as  applicable,  and  the 
project  niunbGr  of  the  particular 
application  to  which  the  filing  la  in 
response.  Any  of  these  documents  must 
be  filed  by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  the 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitul  Street. 
NT-.  Washington.  DC  20426.  An 
addihonal  copy  must  be  sent  to:  the 
Director.  Division  of  l*ro)ect  Review. 
Office  of  Hydropower  licensing.  Federal 
Energy  Regulatory  Commissioa  Room 
204~RB,  at  the  above  address.  A  copy  of 
any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  applicant  specified  in  the 
particular  applicatioa 

D2,  Agency  Comments — The 
Commission  invites  Federal  state,  and 
local  agencies  to  file  comments  on  the 
described  application.  {Agencies  may 
obtain  a  copy  of  the  appbcation  directly 
from  Ihe  applicant.)  If  an  agency  does 
not  file  comments  within  the  time 
speafied  for  filing  comments,  the 
Commission  will  presume  that  the 
agency  has  none.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  applicant's  representatives. 
Lois  D.  OisbeU. 
Acting  Sf?crt;Uiry. 
|FR  Doc.  88-20540  Filed  0-8-80: 8:45  am) 
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(Project  No.  2388-0011 

City  of  Ho^yoke.  Massachusetts.  Gas 
and  Electric  Department;  Avaftabtllty  of 
Environmental  Assessment 

September  Z.  19b8. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
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Commission's  (Commission  s) 
regulations,  IB  CIK  Pari  380  (Order  No. 
486,  52  VU  A7mr).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  minor  license  for  the 
proposed  Number  3  Hydro  Unit  and  has 
prepared  an  Environmental  Assessment 
[KA]  for  the  proposed  project.  In  the  EA. 
the  Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  pro|ect  and  has  concluded  that 
approval  of  the  proposed  project  with 
appropriate  mitigative  measures,  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  1000.  of  the  Commission's  offices 
at  825  North  Capitol  Street  NE.. 
Washington.  DC  20426. 

Lois  D.  CaahflU. 

Acting  S^cretar}'. 

IFR  Doc  88-20537  Filed  9-8-68:  8:45  am] 
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(Project  No.  2387-0011 

Crty  of  Holyo^e,  Massachusetts,  Gas 
and  Electric  l>epartment:  AvaHability  of 
Envlronmeftfiil  Aaseesment 

Septenibt-ri  T988 

In  accordance  with  the  NatumHl 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energv  Regulatory 
Commission's  (Commission's) 
regulations,  18  CKR  Part  360  (Ordt:r  No. 
406.  52  FR  47a«7).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  minor  license  for  the 
proposed  Number  2  Hydro  L'nit  and  has 
prepared  an  Environmental  Assessment 
(ElA)  for  the  proposed  project.  In  the  EA, 
the  Comrr.isstons  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  project  and  has  concluded  that 
approval  of  the  proposed  project,  with 
appropnate  mitigative  measures,  would 
not  con.stitute  a  major  federal  achon 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  1000.  of  the  Commission's  offices 
at  825  North  Capitol  Street.  NE.. 
Washington.  DC  20426. 

Lois  D.  Caabell 
Acting  Secretary 

[FR  Doc  88-20538  Filed  9-8-88;  6:46  am] 


[Protect  No.  104«9-000) 

City  of  River  Falls;  AvallabHity  of 
Environmental  Assessment 

September  £.  3988 

In  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  minor  license  for  Ihe 
unlicensed  River  Falls  Project  and  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  project.  In  the  EA.  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
project  and  has  concluded  that  approval 
of  the  project,  with  appropriate 
mitigative  measures,  would  not 
constitute  a  major  federal  action 
signficanlly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  1000.  of  the  Commission's  offices 
at  825  North  Capitol  Street.  NT., 
Washingtoa  DC  20426. 
Lois  a  Caabell 
Actmii  Secretary 

jFR  Doc,  68-206AS  Filed  »-8-86  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

( ER-FRL-3444-7I 

Avaitabiltty  of  Environmental  Impact 
Statements  Filed  August  29  Through 
September  2.  1986 

Responsible  /"Vgency;  Office  of  Federal 

Activities,  General  Information  (202) 

382-5073  or  (20;^)  382-5075- 

EISNo.  880285.  Final,  AFS.  CA,  Shasta 
and  Trinity  Units,  Revised  Operation 
and  Development  Plan.  Whiskeytown- 
Shasta-Tnnity  National  Recreation 
Area.  Implementation.  Shasta  and 
Trinity  National  Forests.  Shasta  and 
Trinity  Counties,  CA,  Due:  October  11. 
1988.  Contact:  Kristy  Hem  (916)  275- 
1587. 

ElSNo.  880286,  DSuppl.  AFS.  AK.  19B1- 
86  and  1986-90  Alaska  Pulp  Long- 
Term  Timber  Sale  Operating  Plan. 
Updated  Information  and  Reanalysis 
of  Alternatives.  Implementation, 
Coast  Guard  Bndge  Permit.  Section  10 
and  404  Permits,  Tongass  National 
Forest.  }impau  and  Sitka  Boroughs. 
AK.  Due:  October  24.  1988.  Contact 
lames  W.  Pierce  1907)  58^7887 

ElSNo.  880287.  DSuppl,  Are.  OR.  ID. 
Wallowa  Whitman  National  Forest. 


Land  and  Resource  Management  Plan, 
Additional  Alternative, 
Implementation.  Baker.  Union. 
Wallowa.  Grant.  Malheur  and 
Umatilla  Counties.  OR  and  Adams. 
Nez  Perce  and  Idaho  Cos..  Due: 
December  2. 1988.  Contact:  Bruce 
McMillan  (503)  523-6319. 
EIS  So.  380288.  DSuppl.  COE.  HI. 
Kaulana  Bay  Navigation 
Improvements.  Reevaluation  of 
Project,  Implementation.  South  Point. 
Island  of  Hawaii.  Hawaii  County.  HI. 
Due;  October  24. 1968.  Contact:  James 
Maragos  (808)  438-2263. 
EIS  No.  880289.  Final.  COE.  IN,  Fort 
Wayne  and  Vicinity  Flood  Control 
Project,  Implementation.  Allen 
County.  IN.  Due:  October  11,  1968, 
Contact;  Florence  K.  Bissell  (313)  226- 
3510. 

EIS  No.  880290.  Final.  SFW.  AK.  Alaska 
Maritime  National  Wildlife  Refuge, 
Comprehensive  Conservation  Plan 
and  Wilderness  Review. 
Implementation  and  Wilderness 
Recommendations,  Forrester  Island  to 
near  Barnjw  on  the  Arctic  Ocean.  AK, 
Due:  October  24. 1988.  Contact: 
Wilham  Knauer  (907)  786-3399. 

EIS  No.  880291.  Final  FHW.  VA.  \.\- 
664  Construction.  US  58  Interchange  at 
Bowers  Hill  in  the  City  of  Chesapeake 
to  US  17  in  the  City  of  Suffolk. 
Funding.  Section  10  and  404  Permit, 
VA.  Due:  October  11. 1988.  Contact; 
James  M.  Tumlin  (804)  771-2371. 

EIS  No.  88029Z  Draft,  AFS.  UT.  San 
Rafael  Resource  Area.  Land  and 
Resource  Management  Plan. 
Implementation.  Emer>'  Countj-,  Lrr. 
Due:  December  7, 1988.  Contact:  |im 
Dryden  (801)  637-4584, 

EIS  No.  880293.  Draft.  COE.  MS.  Upper 
Yazoo  Basin  Fish  and  Wildlife 
Mitigation  Study  for  Fish  and  Wildlife 
Losses  in  the  Ascalmore  Creek-Tippo 
Bayou  Project.  Big  Sand  Creek 
Projects  and  Panolo-Quitman 
Fioodway  East  Bank  Levee  Project, 
implementation,  MS,  Due:  October  31. 
1988,  Contact:  Marvin  Cannon  (601) 
634-5437. 

EIS  No.  880294.  Draft.  BLM.  CA.  PLES  I 
Ceothermal  Project.  Geothermal 
WtUfield  Development  and 
Construction  and  Operation  of  a  10 
MWe  Powerplant  Approval  Bishop 
Resource  Area.  Mono  County.  CA. 
Due  Oclol>er  24  1988.  Contact:  F^ 
Hastey  (619)872-4881. 
Dated:  September  6.  1988 

Richard  E.  Sanderson. 

Director.  OHtce  of  Fedfrc!  Activities 

|PR  Doc,  6fl-20&8r  FiU'ri  9-B-Hfl  845  am] 
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Rome  Coal  Tar  Ptt  Site;  Proposed 
Settlement 

AGENCY:  Environmental  Proieclion 

Agency. 

AcnOM:  Notice  of  proposed  settlement. 

SUMHURY:  Under  section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  fCERCIA),  The  En\nronmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
Rome  Coal  Tar  Pit  Site.  Rome.  Georgia, 
with  the  Atlanta  Gas  Light  Company. 
Atlanta,  Georgia  EPA  will  consider 
public  comments  on  the  proposed 
settlement  for  thirty  days.  EPA  may 
withdraw  from  or  modify  the  proposed 
settlement  should  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,  improper  or  madequate 
Copies  of  the  proposed  settjement  are 
available  from:  Etta  Sheldon.  Esq..  Civil 
Investigator.  Investigation  and  Cost 
Recovery  Unit.  Site  Investigation  and 
Support  Branch.  Waste  Management 
Division.  U.S.  EPA.  Region  IV.  345 
Courtland  St..  ME.  Atlanta.  GA  30365. 
404-347-5059 

Written  comments  may  be  submitted 
to  the  person  above  by  30  days  from 
dale  of  publication, 

Date  August  29,  ISSfl. 
foe  R.  Fra&zin8tb«s, 

Acting  Regional  Administrator.  US-  EPA — 
Region  !V 
IFr  Doc  88-20511  Filed  9-8-88:  8:45  ami 


FEDERAL  RESERVE  SYSTEM 

A<fv1sor8  Bar>corp,  et  aU  Fonnatk>ns 
of,  AcquWtiona  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U-SC.  1842]  and 
5  225,14  of  the  Board's  Regulation  Y  [12 
CFR  225,14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company  The  factors  that  are 
considered  m  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
L'S.C,  1842  (cl). 

Each  application  is  available  for 
immediate  mspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
applicaliun  has  been  accepted  for 
processing,  u  will  also  be  available  for 
mspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Resep-'e  Bank  or  to  the  offices  of  the 


Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  heanng 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  26. 1988. 

A.  Federal  Reserve  Bank  of  Boston 
[Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue.  Boston,  Massachusetts 
02106: 

1.  Advisors  Bancorp.  EJoston, 
Massachusetts;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Advisors 
Bank  &  Trust.  B<j8ton.  Massachusetts 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  I  Wixted.  Jr.  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio  44101: 

1.  Heartland  Bancorp.  Grove  City, 
Ohio;  to  become  a  bank  holding 
company  by  acquiring  69  percent  of  the 
voting  shares  of  Thr  Croton  Bank 
Company.  Johnstown.  Ohio. 

C  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Trtbble.  Vice  President)  400 
South  Akard  Street.  Dallas.  Texas  75222: 

1.  Thompson  Financial,  Ltd..  Fort 
Worth.  Texas;  to  acquire  an  additional 
3.80  percent  of  the  voting  shares  of 
Texas  Security  Bancshares.  Inc..  and 
thereby  indirectly  acquire  Central  Bank 
and  Trust,  and  North  Port  Worth  Bank. 
all  of  Fort  Worth.  Texas,  and  First  Stale 
Bank,  Grand  Prame.  Texas. 

D.  Federal  Reserve  Bank  of  Sao 
Francisco  [Harry  W.  Green.  Vice 
President)  101  Market  Street.  San 
Francisco.  California  94105: 

1.  We.'item  Bancshares.  Inc.,  Coos 
Bay,  Oregon;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Western  Bank.  Coos. 
Bay.  Oregon. 

Board  of  Coverrtora  of  the  Federal  Reserve 

Svftlem.  September  Z.  1988. 

lames  McAfee, 

.\ss(xriaie  Secretary  of  the  Board 

iFR  Doc  88-20461  Filed  9-«-a8;  8:45  am) 
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American  Central  Financial  Qroup,  Inc^- 
Acqulsltlon  of  Company  Engaged  In 
P«rmlsalble  Nonbanklng  AcUvtttes 

The  organizanon  listed  in  thi§  notice 
has  applied  under  S  225.23  (a)(2)  or  (0  of 
the  Board's  Regulation  Y  (12  CFR  22523 
(al(2)  or  (f)}  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.SC. 
Ift43(c)(8))  and  5  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 


control  vobng  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  wil!  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specificulty  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  30. 
1988. 

A  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  2;i0 
South  LaSatle  Street.  Chicago.  Illinois 
60690: 

1.  American  Central  Financial  Group. 
lnc~.  Springfield.  Illinois:  to  acquire 
Meredosia  Bancorporation,  Inc.. 
Spnngfield,  Illinois,  and  thereby  engage 
in  originating  conventional.  F.H.A.  and 
V.A.  mortgage  loans  for  immediate  sale 
to  third-party  investors,  pursuant  to 
\  225.25(b)(lHiii)  of  the  Board's 
Regulation  Y,  and  originating  consumer 
finance,  mortgage,  and  commercial 
finance  loans,  pursuant  to 
\  22S.25(b)(1)(i).  (iii)  and  (iv)  of  the 
Board's  Regulation  Y. 

Board  uf  Governors  of  the  Federal  Reserve 
Syslem.  Septemt}«r  2. 196A. 
|ame>  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc  88-20462  Filed  &-»-M;  845  ami 
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CB&T  Banchshares.  Inc.:  HIerger  of 
Companies  Engaged  In  Perntis»(bte 
Nonbanking  Acttvttfea 

The  organization  listed  in  this  notice 
has  applied  under  5  225.23  (a)|2)  of  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225^ 
la)(2)  or  (f))  for  the  Board's  approval 
under  section  4(c)(81  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
lft43(c)|8))  and  5  22S.21la)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  m  5  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
mspection  a!  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  m  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearmg  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  Indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reser\'e  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  22. 
i9B8. 

A-  Federal  Reserve  Bank  of  Atlanta 
iRoberl  F,  Heck,  Vice  President)  104 
Marietta  Street.  NW..  Atlanta.  Georgia 
30303: 

1.  CB&T  Boncshares.  Inc..  Columbus, 
Georgia,  to  merge  its  wholly  owned 
subsidiary.  CBAT  Discount  Broakerage. 
which  engages  in  discount  brokerage 
activities  pursuant  to  {  225.25(b)(15)  of 
the  Board  s  Regulation  Y,  into  its  wholly 
owned  !tul>8idiary  Calumet  Financial 
Associates,  Inc.,  which  engages  in 
providmg  portfolio  investment  advice 
pursuant  to  §  225.25(b)(4)  and  m 
underwriting  and  dealing  in  obligations 


of  the  US  .  general  obligations  of  states 
and  political  subdivisions,  and  other 
obligations  in  which  stale  member 
banks  are  authorized  to  underwrite  and 
deal  pursuant  to  5  225.25(b) (16).  The 
surviving  corporation.  Calumet 
Financial  Associates.  Inc.,  will  continue 
to  provide  the  services  currently 
provided  by  CB&T  Discount  Brokerage 
and  Calumet  Fmancial  .Assoaates.  Inc. 

Board  of  Governors  of  the  Federal  Refer\'e 
System.  SeptPmb<T  l.  1988, 
James  McAfee, 

.'\ssociate  Secretory  of  the  Board. 
[FR  Doc  88-20463  Filed  9-B-88:  8-45  am} 
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Change  In  Bank  Control  Notlc««; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificanls  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.SC.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41  J  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(i)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  lo  the 
Reser\'e  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  Sfpiember  30.  1988. 

A.  Federal  Resen-e  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St  Louis.  Missouri  63166: 

1.  Edward  W.  Stevenson  and  Dorothy 
Ann  Stevenson.  Mpna.  Arkansas;  to 
acquire  additional  shares  of  Union 
Bankshares.  Inc.,  Mena,  Arkansas,  and 
thereby  indirectly  acquire  Union  Bank  of 
Mena.  Mena.  Arkansas,  pursuant  to  a 
stock  redemption. 

B.  Federal  Re8er\-e  Bank  of  Kansas 
City  [Thomas  M  Hoenig,  Vice  president) 
925  Grand  Avenue.  Kansas  Cily. 
Missoun  64198: 

1.  /ohn  and  Alexandria  Daubert 
Omaha.  Nebraska:  to  acquire  an 
additional  055  percent  of  the  voting 
shares  of  Nebraska  Capita)  Corporation. 
Lincoln,  Nebraska,  and  thereby 
indirectly  acquire  Havelock  Bank 
Lincoln.  Nebraska. 


Board  of  Governors  of  the  Federal  Reserve 
System.  September  2. 1968- 
James  McAfee. 

.■issociale  Secretary  af  the  Board 
|FR  Doc  Ba-20454  Filed  9-«-ae.  6.45  am) 
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Ventura  Cotmty  National  Bancorp: 

Application  To  Engage  de  Novo  in 
Permissible  Nonbanking  Acttvtties 

The  company  listed  in  this  notice  has 
filed  an  application  under  $  225^{a)(l) 
of  the  Boards  RegulaUon  Y  (12  CFR 
225.23(a)(ll}  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1643(c)(8l)  and  section  225.21ta)  of 
Regulation  Y  (12  CFR  225.21(a})  to 
commence  or  to  engage  de  novo,  either 
directly  or  through  a  subsidiary,  in  a 
nonbanking  activity  that  is  listed  in 
S  225.25  of  Regulaton,'  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Uniess 
otherwise  noted,  such  activities  will  be 
conducted  throughoui  ihe  United  Slates. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicaied.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  ai  ihe  offices  of  the  Board  of 
Governors.  Interested  persona  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  lo  ihe  public  such 
as  greater  convenience,  increased 
competition  or  gains  in  effecienc)'.  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confhcts  of  interests,  or  unsound 
banking  practices  "  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identi^ing  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicaied  or  the  offices  of  the  Board 
Governors  not  later  than  September  30. 
1988 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Gree.  Vice 
President)  101  Market  Street.  San 
Francisco.  California  94105: 

1,  Ventura  County  National  Bancorp. 
Oxnard,  California;  to  engage  denovo 
through  its  subsidiary  Western 
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Independent  Collections,  Oxnard, 
California,  in  operating  a  collection 
agency  to  collect  overdue  accounts 
receivable,  either  retail  or  comraercial. 
for  a  flat  fee  or  a  contingent  feed  based 
on  a  specific  percentage  of  the  amount 
collected  pursuant  to  i  225.25(b|(23)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  tile  Federal  Reserve 
System,  September  2. 196& 
James  McAfee, 

Associate  Secretary  of  the  Board, 
|FR  Doc  88-20465  Filed  9-8-8&  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  lo  the  Office 
of  Management  and  Budget  lor 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  pubhshes  a 
l;5l  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMBj  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  US.C. 
Chapter  35)  The  following  are  those 
packages  submitted  to  ONfB  since  the 
last  list  was  published  on  September  2, 
19fl8, 

Social  Security  .administration 

(Call  Reports  Clearance  Officer  on  301- 
5^5—1149  for  copies  of  package) 

1  Report  of  Social  Security 
.•\dministration  About  Workers' 
Compensation— 096O-O— This  form 
collects  information  which  will  be  used 
to  determine  if  people  who  receive  both 
worker's  compensation  payments  and 
social  secunty  disability  benefits  are 
iiems  paid  correctly.  The  affected  public 
-onsists  of  individuals  who  are 
rfcpivmg  both  kinds  of  benefits. 
Respondenis:  Individuals  or  households; 
N'i.Tiber  of  Respondents:  90,000: 
Frequency  of  Response:  Every  three 
years:  Estimated  Annual  Burden:  7.500 
hours. 

0\W  Desk  Officer  Shannah  Kosa- 
McCailum. 

Public  Health  Service 

iCdli  Reports  Clearance  Officer  on  202- 
245-2100  for  copies  of  package) 

1.  Cohort  Study  of  Workers  pAposed 
to  Acrylonitnle  (Smoking  History 
Telephone  Interview) — 092&-028fl — 
Studies  of  workers  exposed  to  known  or 
suspected  carcinogens  are  of  particular 
public  health  importance  This  study 
presents  a  unique  opportunity  to 


evaluate  the  risk  of  acrylonitrile-induced 
cancer  while  controlling  for  the  effects 
of  smoking  in  a  large,  well-defined, 
exposed  population.  Respondents: 
Individuals  or  households;  ,Number  of 
Respondents:  2.867;  Frequency  of 
Response:  Single-time  study:  Estimated 
Annual  Burden;  273  hours. 

2-  Labeling  Requirements  For  Sulfiting 
Agents  in  Standardized  Food— NPRM-^ 
New — The  FDA  is  proposing  a 
regulation  establishing  cnleria  for 
requiring  label  declaration  of  the 
presence  of  sulfiting  agents  m  foods 
subject  to  a  standard  of  identity 
Respondents:  Business  or  other  for- 
profit;  Small  businesses  or 
organizations;  Number  of  Respondents: 
60;  Frequency  of  Response:  Olher- 
Disclosure-Labeling;  Estimated  Annual 
Burden:  I, .320  hours. 

3  1989  .National  Health  Interview 
Survey— 0920-0214— The  National 
ffealth  Interview  Survey,  an  ongoing 
survey  of  the  civilian  non- 
institutionalized  population,  monitors 
the  Nation's  health.  The  1989  NHIS  will 
include  supplements  on  "Dental". 
Diabetes".  "Digestive  Disorders". 
"Health  Insurance".  "Mental  Health", 
and  "Immunization".  Respondents: 
Individuals  or  households:  .Number  of 
Respondents:  48.500:  Frequency  of 
Response:  On  occasion:  Estimated 
Annual  Burden:  53.205. 

4. 1988  National  Maternal  and  Infant 
Health  Survey— 0902-022ft— This  survey 
provides  data  on  maternal  and  infant 
health  care,  complications  and  birth 
outcome  including  live  births,  low 
birthweight,  and  fetal  and  infant  death 
It  is  needed  by  Federal  and  State 
researchers  to  study  these  birth 
outcomes  and  assess  program  needs  in 
maternal  and  infant  health. 
Respondents:  Individuals  or  households. 
Business  or  other  for-profit;  Number  of 
Response  19.824;  Frequency  of 
Response  On  occasion;  Estimated 
Annual  Burden:  9.912  hours. 

OMBDesk  Officer  Shannah  Koss- 
McCallum. 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 

PUS  M2-245-2100 

HCFA  3ffl-e6«-2(iaa 

FSA  202-245-0652 
SS.-t.  301-965-11411 
Oi  202-245-6511 
OUDS  202-i72-Ml.i 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropnale  0MB  Desk 
Officer  designated  above  at  the 


following  address:  O.MB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208,  Washington, 
DC  20503. 

Attn:  Shannah  Koss-McCalluni. 

Dale;  September  2.  19B8. 
Kenneth  Touloumea. 
Acting  Deputy  Assistant  Secretary. 
Informatiun  Resources  Management. 
|FR  Doc.  88-20507  Filed  »-8-88:  8:45  «mj 
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Agency  Forms  Sut>mlt1ed  to  the  Office 
Of  Management  and  Budget  for 
Clearance. 

Each  Friday  the  Department  of  Health 
and  Human  Services  |HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  US.C 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  September  2, 
1988. 

Public  Health  Service 

(Call  Reports  Clearance  Officer  on 
202-245-2100  for  copies  of  package.) 

/.  Administrative  Detention  and 
Banned  Medical  Devices — 0910-0114 — 
FIDA  uses  the  administrative  detention 
and  banned  devices,  regulations  to 
protect  the  public  health.  Administrative 
detention  is  used  if  a  device  is 
adulterated  and/or  misbranded  and 
immediate  action  is  necessary  to  protect 
the  device  form  reaching  the  consumer. 
FDA  will  ban  a  device  once  a 
determination  has  been  made  that  it 
presents  a  substantial  deception  or  an 
unreasonable  risk  of  illness  or  injury. 
Recordkeeping  and  reporting  are  vital  lo 
these  regulations.  Respondents: 
Businesses  or  other  for-profit.  Small 
businesses  or  organizations.  Number  of 
Respondents:  4;  Frequency  of  Response; 
As  required  by  FDA;  Estimated  Annual 
Burden:  110  hours. 

2.  Informed  Consent:  Disclosure 
Hequirements— 0925-0228 — The 
regulations  governing  use  of  human 
subjects  in  research  (4,5  CFR  Part  46) 
require  that  some  but  not  all  such 
research  must  be  preceded  by  disclosure 
of  information  to  enable  subjects  to 
consider  whether  or  not  lo  participate; 
in  some  instances  consent  must  be 
documented.  Respondents:  State  or  local 
governments.  Business  or  other  for- 
profit.  Federal  agencies  or  employees. 
Non-profit  institutions.  Small  businesses 
or  organizations;  Number  of 
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Respondents:  1.000;  Frequency  of 
Response;  Disclosure.  Estimated  Annual 
Burden:  25.000  hours. 

3.  Health  Professions  Student  Loan 
IHPSLI  and  Nursing  Student  Loon  (NSL) 
Due  Diligence  Recordkeeping  and 
Reporting  Requirements — 9015-0094 — 
This  information  is  necessary  to 
document  that  schools  have  exercised 
Bound  billing  and  collection  procedures 
and  to  insure  that  Federal  dollars  are 
available  to  recycle  for  future  HPSL  and 
NSL  awards.  Respondents:  Individuals 
or  households.  Non-profit  institutions; 
Number  of  Respondents:  1100; 
Frequency  of  Response:  On  occasion: 
Estimated  Annual  Burden:  32.821  hours. 

4.  Cancer  Prevention  (Smoking)  in 
Black  Populations:  Smoking 
Inten'ention  With  Headslart  Mothers— 
New— A  smoking  cessation  program  for 
Black  Mothers  of  Headslart  children  will 
be  assessed  for  efficacy  and 
effectiveness.  The  quasi-experimental 
design  will  be  used  with  matched 
Headslart  Schools  in  the  City  of 
Chicago.  The  Data  will  help  guide  NCI's 
National  Cancer  Prevention  and  Control 
program  and  provide  needed 
information  to  assess  a  smoking 
cessation  intervention  in  black 
HeadSlari  Mothers  ages  18  to  40  whore 
smoking  seems  to  be  a  prevalent 
behavior.  Respondents:  Individuals  or 
households;  Number  of  Respondents; 
2.855;  Frequency  of  Response:  Single- 
lime  study;  Estimate  Annual  burden;  535 
hour*. 

5.  Piedmont  Health  Sun'ey  of  the 
flc/er/y— 0925-0267- This  prospective 
epidemiologic  study  is  comparing  and 
contrasting  the  Influences  of 
physiological,  behavioral,  social,  and 
health  services  for  elderly  blacks  and 
whites.  The  participants  are  sampled 
from  the  five  counties  of  Durham. 
Granville.  Vance.  Warren,  and  Franklin 
in  North  Carolina.  Respondents; 
Individuals  or  households.  Number  of 
Respondents:  2.510:  Frequency  of 
Response:  Single-time  study;  Estimated 
Annual  Burden:  3.812  hours. 

OMB  Desk  Officer  Shannah  Koss- 
McCallum. 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 

PHS:  202-245-2100 
HCFA:  301-966-2088 
FSA:  202-245-0652 
SS,V  301-86^-4149 
OS:  202-245-6511 
OHDS  202-472-4415 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 


directly  to  the  apprtipriate  OMB  Desk 
Officer  designated  abo\  e  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building.  Room  3208.  Washington. 
DC  20S03. 

Attn:  Shannah  Koss-McCallum, 

Di.le:  September  2. 1968. 
Kenoetb  Touloumeft. 
Acting  Deputy  Assistant  Secretary. 
Information  Hesounxa  Management 
(FR  Doc  88-20553  Filed  9-«-fl8;  8:46  am] 
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Health  Cars  Financing  Administration 
IHSQ-165-NI 

Medicare  Program;  Meeting  of  the 
Advisory  Panel  on  the  Development  of 
Unltorm  Needs  Assessment 
Instrument(s) 

agency:  Health  Care  Financing 

Administration  (H(3'A),  HHS. 

Acnott  Notice, 

summary:  This  notice  announces  the 
third  meeting  of  the  Advisory  Panel  on 
the  Development  of  Uniform  Needs 
Assessment  Instrumenl(s).  The  Panel  is 
responsible  for  the  development  of  a 
standard  method  to  be  used  to  evaluate 
the  posl-hospitalization  needs  of 
patients.  The  Panel  was  established  as 
required  by  section  9305(h)(2)  of  the 
Omnibus  Budget  ReconcUiation  Act  of 
1986  (OBRA  86),  Pub.  L.  99-509  The 
meeting  is  open  to  the  public. 

Date;  September  26-27, 1988. 

Time:  September  26,  8:00  a.m  to  iM 
p.m.;  September  27.  8:00  a.m.  to  5:00  p.m. 
AOORESr.  Sheraton  Towson  Conference 
Hotel.  903  Dulaney  Valley  Road. 
Towson.  Maryland  21204 
FOR  FURTHER  INFORMA"nON  CONTACT: 
Sue  Noneraaker.  (301)  966-6825. 
SUPPLEMENTARY  INFORMATION:  . 

Section  9305(c)  of  OBRA  '86.  in 
amending  the  Medicare  definition  of 
"hospital '  in  section  1881(e)(e)  of  the 
Social  Security  Act,  and  in  enacting  the 
new  definition  of  "discharge  planning 
process"  in  section  1861(ee).  requires 
that  hospitals,  as  a  condition  to 
participate  in  the  Medicare  program, 
provide  discharge  planning.  Discharge 
planning  activities  vary  and  we 
currently  lack  a  standardized  method 
for  evaluating  a  patient's  need  for  health 
care  after  hospilalization.  The 
development  of  a  standardized  method 
would  allow  more  uniformity  among 
those  responsible  for  discharge  planning 
and  improve  determination  of  a  patient's 
need  for  post-hospital  services. 


Section  9305lh)  of  OBR.A  66  requires 
the  Secretary  to  develop  a  uniform 
needs  assessment  instrument  in 
consultation  with  an  advisory  panel 
made  up  of  experts  in  the  delivery  of 
post-hospital  extended  care  services, 
home  health  services,  and  long  term 
care  senlces.  The  pane!  is  to  include 
experts  In  the  delivery  of  post-hospital 
extended  care  services,  home  health 
services,  long  term  care  services  and 
representatives  of  physicians.  Medicare 
beneficiaries,  hospitals,  skilled  nursing 
facilities,  home  health  agencies,  long 
term  care  providers,  and  fiscal 
inlermedianes  The  Secretary  has 
named  Mr.  )a>  Rudman,  Director  of  the 
Chnical  Social  Work  Department  at  the 
University  of  Califorr.ia  at  Los  Angeles 
Medical  Center  as  chairman  of  the  panel 
and  appointed  17  members  to  the  panel. 

The  panel  will  have  several  meetings 
at  which  it  plans  to: 

•  Develop  a  standard  method  lo 
evaluate  an  individual's  ability  to 
function  or  engage  in  activities  of  daily 
living,  the  nursing  and  other  care 
requirements  necessary  to  meet  health 
care  needs,  and  the  social  and  familial 
resou.'x:e6  available  to  the  individual; 

•  Construct  the  standard  method  so 
that  it  could  be  used  by  discharge 
planners,  hospitals,  nursing  facilities, 
other  health  care  providers  and  fiscal 
intermediaries  m  evaluating  an 
individual's  needs  for  post-hospital 
extended  care:  and 

•  Evaluate  the  advantages  and 
disadvantages  of  using  the  tool  as  a 
basis  for  determining  whether  pajmenl 
should  be  made  for  posthospital 
extended  care  services  and  home  health 
services  which  are  provided  to  Medicare 
beneficiaries. 

The  Secretary  mu.'it  report  to  Congress 
no  later  Ihan  January  1. 1989  his 
recommendations  fur  the  appropriate 
use  of  a  uniform  needs  assessment 
instrument  to  determine  a  beneficiary's 
need  for  post-hospital  extended  care. 

At  this  meeting,  the  Advisory  Panel 
will  continue  its  deliberations  regarding 
the  development  of  the  standard 
method.  Also  considered  will  be  issues 
related  to  the  process  of  implementing  a 
uniform  needs  assessment  instrument, 
including  the  relationship  of  a  uniform 
needs  assessment  to  the  discharge 
planning  process,  and  other  instruments 
used  to  assess  care  needs, 
methodological  concerns  regarding  the 
preparation  of  the  assesor,  and  the  time 
frame  in  which  the  assessment  would  be 
coniiucled.  The  items  of  discussion  are 
subject  to  change  as  priorities  dictate. 
(Calfllog  of  Federal  Domestic  Assistance 
Program  No.  13.174.  Medical  Assistance 
Program;  I>lo- 13.773.  Medicare — Hospital 
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Insurance  \o  U  7?4.  .Medicare — - 
SupplpmenUrv  .Mt»tiical  InstiranceJ 

Dale*  Sepleniber  e,  1988. 
VViUiam  L  Roper, 

Atiminsuvtor  Heollb  Can  Financing 
Admwislrdion 

iFR  Doc.  88-20a54  Filed  9-S-88-  8:45  duij 
BruJNQ  COOC  4120-Ot-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
IA2-920-O8-4212;  A- 22271) 
Realty  Action;  Ariiona 

AGEHCY;  Bursa'j  of  Land  Management. 

Interior 

action:  Notice. 

summarvt  This  notice  is  to  inform  the 
public  of  the  completion  of  a  transfer  of 
4,6fil  80  3crf>s  of  pubhc  land  m  Arizona 
to  Apache  County  Board  of  Supemsors 
m  dccor(i.ince  with  section  5  of  the  Act 
of  Augusts.  1984  (98  Stal  1533), 
FOR  FURTHER  tMFORtUATION  COWTACT 
Marsha  Lulie,  BLM  Arizona  State  Ofrice. 
P  O,  Box  1B5«3,  Phoenix,  .Anzona  85011, 
ifl02)  241-5534, 

SUPPt-EMENTARY  INFORMAT10M:  On  July 
19  1988,  the  Bureau  of  Land 
Mrtnasement  transferred  the  followinji 
de'rcntied  land  to  .Apache  County  Board 
of  Supervisors  under  Patent  No.  02-88- 
0039, 

Gita  and  Salt  River  Meridian.  Aiizana 

T  1,-j  \    R  i5  F.,. 

Sec   18.  lol  I.  W4tNEist.S"VV''.t, 
.%■«>■  mSE'^r  NWS 
T  11  N,.  R  24  E., 

Ser    28.  NW-.!NE^t,  .NWTNWSit, 
S W*.  1  .VW  v. : ,  WVi » SW-, t .  SE V. I SW V, 
t,  SE'.irSE-, 
T  ;  ]  N  ,  R,  28  E.. 
S*c    r  all; 

Sec  20,  NWt  SW^i,  N'itSEVit; 
Sec  28,  SWmNEi.t.  NWmNWVif, 

S'llNW^t,  SSf; 
Sec  29.  E'^l,  WVstWVit; 
Sec,  33.  all; 

Sec.  34.  NW^tNWKit.  SV>tSWVi,t. 
SWV.tSE'-,!. 
T  13N,R  28E_ 
Sec  10.  WmS'Ev.t.  SEVitNEV.!.  SV4tNV% 

t.N'W-.'.  SE''4tNW>4t.  NEVitSWiil. 
Sec,  30.  NBV,»SW><it 
T  13  N  .  R  29  E, 
Sec  8.  lol  3. 

Sec.  18.  lol!  I  lo4  incl,.  EWt  E'ltWSt, 
The  areas  descnbed  af^greKale  4.315  40 
acres. 

On  August  25. 1988.  the  Bureau  of 

Land  Manaaement  completed  the 
transfer  to  .Apache  County  Board  of 
Supervi.iors  under  P»lenl  No  02-88-(XMl 
for  the  following  described  land: 
Gila  and  Sail  River  Meridian,  Arizona 
T  11  N,  R.  28E.. 
Set  19,  SEV.SEi^SEV*; 


Sec,  26.  W  V„S'W  '■.. 
T.  12  N  .  R  29  E. 

Sec,  12.  SEViSWh.  S'-iSE'M, 
T,  12N..  R.  30  E, 

Sec.  18,  lol  1.  NViNE'*  .NEV.NWV.. 

The  areas  described  afwresatp  386,40  dcrvfl. 

The  purpose  of  this  notice  is  lo  inform 
the  public  and  interested  govemmenlai 
officials  of  the  transfer  of  Federal  Uod. 
John  T.  Meaae, 

Chief.  Branch  of  Lands  and  Minerals 
Opi'rotions. 

(FR  Doc,  88-20492  Filed  9-«-e8:  »,45  «m| 
■4UJMBCOOC  UIO-ai-M 


(NV-930-0«-4212-t4;  N-481ia.  el  all 

Battle  Mountain  Dtstrlct;  Tonopah 
Resource  Area;  NV:  Correction 

AGENCY:  Bureau  of  Land  N4anagemenl, 

Interior, 

ACTION;  Correction;  realty  action; 

competitive  sale  of  Federal  land  in  Nye 
County,  Nevada 


summary:  Federal  Register  Document 
88-l"24,:.  appeanng  in  53  FR  28919  on 
,Au«ust  1.  1388,  contained  an  erroneous 
description  of  the  land  found  suitable 
for  sale.  The  legal  description  of  said 
notice  is  hereby  corrected  to  read: 
Mouol  Diablo  Meridian 
T  12  S..  R,  47  E. 

N-18113    lol  53. 
N-485eO    lot  80, 

N-4S5ei     SWV.NE'-.SEliSW''.. 
N-48S82    SEV«NEi/iSEHSWVi. 
N-»85e3     VWV.WVV.SEV.SWV,. 
l>Me564     SW^NW-.SEV.SWV 
N-4a5o5     .S'E'^.SWk.SEi^SWi^, 
N-4858.1     SW'^.SW'hSEV.SW'-., 
N-48587     SVVSh.SEV.SEV.SW'm. 
N-4a568     SE'-.SE'-.SE'^SW'..., 
Ten  parcels  uf  land,  each  contauung  2.5 
acres,  for  a  lolal  of  2S  acres 

Publication  of  this  correction  in  the 
Federal  Register  segregates  the  public 
lands  described  herein  from  all  forma  of 
appropriation  under  the  public  land 
laws  and  the  mining  laws.  The 
segregative  effect  will  end  upon 
issuance  of  a  patent  to  these  lands,  upon 
publication  in  the  Federal  Regisler  of  a 
.Notice  of  Termination  or  270  days  from 
the  date  of  publication  of  this  correction. 
whichever  comes  finjt. 

With  the  exceptions  of  the  legal 
description  and  the  date  of  segregation, 
all  other  terms  published  in  Federal 
Register  Document  88-17242  remain 
unchanged. 


Dale    Ailgusl  30.  1988. 
MiduMl  C.  Milchal, 

Acung  District  Manager.  Battle  Mountain. 
Nevada. 
|FR  Doc  205S0  Filed  9-8-88:  ft45  am) 

BIU.ma  COOC  43t0.4C.4I 


(CA-44O-O8-4S20-12;  Group  Sa«l 

Plat  Of  Survey;  Del  None  County.  CA 

Aiijrus!  29,  1988 

1.  This  plat  of  the  following  described 
land  will  be  officially  filed  in  the 
California  State  Office,  Sacramento. 
CuUfomia  immediately: 

lluiDlmtdl  Meridian,  Del  Norte  County 

T   16N    K   2  E  andT   15.N.  R  2F. 

2.  This  plat  representing  the 
dependent  resurvey  of  the  Third 
Standard  Parallel  North  along  the  south 
boundary  of  Tov^nship  16  North,  Range 
2  Flast.  and  a  portion  of  the  south 
boundary,  the  west  boundary,  and  a 
portion  of  the  subdivisional  lines  of 
Township  15  North.  Range  2  East 
Humboldt  Meridian.  California,  under 
Croup  .\o.  886.  California,  was  accepted 
August  18.  1988. 

3.  This  plal  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  lo  the  public  for  infonnation 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the  SU 
Rivers  National  Forest. 

5.  All  inquiries  relating  lo  this  land 
should  be  sent  lo  the  C.tiifomia  Stale 
Office.  Bureau  of  Land  Management. 
Federal  Office  Building.  2800  Collage 
Way.  Room  E-2841.  Sacramento. 
California  95825, 

HefTDsn  |.  Lyttge. 

Chief.  Public  Information  Section 

(ITt  Doc  88-20491  Filed  9-8-88:  8:45  anij 

BHJJMQ  CODC  4S1S-40-41 


ICA-»«0-<)a-4S20-12.  Group  9«3I 
Plat  o)  Survey;  Placer  County,  CA 

August  29.  198& 

1.  This  plat  of  the  following  described 
land  will  be  officially  filed  in  the 
California  Stale  Office,  Sacramento, 

California  immediately; 

Mount  Diablo  Meridian,  Placer  Count}' 

T  15  .N.  R  10  E 

2.  These  plat(s|  representing  the 
dependent  resurvey  of  a  portion  of  the 
south  and  west  boundaries,  a  portion  of 
the  subdivisional  lines,  a  portion  of  the 
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north  and  south  center  line  of  section  33, 
and  certain  tracts  and  mineral  sur\'ey 
boundaries,  and  the  Bur\ey  of  the 
subdivision  of  sections  31.  32.  and  33, 
Township  15  North.  Range  10  East, 
Mount  Diablo  Meridian,  California, 
under  Croup  No,  963,  California,  was 
accepted  August  16, 1988, 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

5.  All  mqutries  relating  lo  this  land 
should  be  sent  to  the  California  Stale 
Office.  Bureau  of  Land  Management. 
Federal  Office  Building.  2800  Cottage 
Way.  Room  E-2841.  Sacramento. 
California  95825. 

Herman  ].  L>'ttge, 

Chief  Public  Informalian  Section. 

[FR  Ooc  B8-2U490  Filed  9-8-88:  8.45  am) 

BILUHO  COOC  4310..4(MI 


llD-943-08-4220-11;  1-15362  et  al.l 

Proposed  Continuation  of  Withdrawal; 
Idaho 

agency;  Bureau  of  Land  Management 

interior. 
action:  Notice. 

summary:  The  Bureau  of  Land 
M.inagemenI  proposes  that  560.87  acres 
of  land  withdrawn  for  Public  Water 
Reserve  Nos.  107.  66.  and  82.  continue 
for  an  additional  20  years.  The  water 
involved  would  remain  withdrawn  and 
the  lands  would  remain  closed  to 
surface  entr)'.  but  would  be  opened  to 
non-metalliferous  mining  through  this 
action.  The  lands  have  been  and  will 
continue  to  be  open  to  the  mineral 
leasing  laws  and  the  location  of 
metalliferous  minerals. 
DATE;  Comments  should  be  received  by 
December  8. 1988. 

ADDRESS:  Comments  should  be  sent  to 
Idaho  State  Director.  Bureau  of  Land 
Manngemeiit.  3380  American  Terrace. 
Boiie,  Idaho  83706 
FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Lievsay.  BLM.  Idaho  State  Office. 
3380  American  Terrace.  Boise,  Idaho 
83706,  208-334-1735. 

The  Bureau  of  Land  Management 
proposes  that  portions  of  the 
withdrawals  of  I^iblic  Water  Reserve 
Nos,  107.  66.  and  82.  be  continued  for  a 
period  of  20  years  pursuant  to  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  90  Stat  2751. 


43  U.S.C  1714.  insofar  as  they  affect  the 
fotlowing.de8Cribed  land: 

Boise  Meridian 

(1-15362) 

Public  Water  ReseT\-B  No.  107 

Secretarial  Oder  of  Interpretation  No.  142 

T.  11  S.,  R  2  E. 

Sec.  11,  NEV.NWV.,  NWy«SW*<.. 
(1-15380) 

Public  Water  Reserve  No.  107 
Secretarial  Order  of  Interpretation  No,  177 
T.  10  S..  R.  1  E. 

Secl1.S«.SEVi; 

Sec.  14.  N'W  V.NEV4,  NViNWVi. 
T.  6  S.,  R.  4  W. 

Sec  13.  SMiSEV.. 
(I-15593A) 

Public  Water  Reserve  No.  86 
Executive  Order  dated  August  15. 1919 
T.  1  N..  R.  5  E. 

Sec.  4.  lots  3  and  4. 
(1-14533) 

Public  Water  Reserve  No.  82 
Executive  Order  dated  April  4. 1922 
T.  I1S..R.2W. 

Sec  19.  lots  1  and  2. 
T  lis.  R.3W. 

Sec  21.  NEV.NTV,. 

The  areas  described  aggregate  580.87  acres 
in  Owyhee  and  Elmore  Counties. 

The  purpose  of  the  withdrawals  is  lo 
protect  the  springs  located  on  the  lands 
for  livestock  water  use. 

The  withdrawals  segregate  the  lands 
from  the  location  of  non-metalliferous 
minerals  and  operation  of  the  land  laws. 
but  not  the  mineral  leasing  laws,  and 
withdraw  the  public  waters  involved. 
The  lands  would  be  opened  to  non- 
metalliferous  mining  location,  only, 
through  this  action. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Idaho  State 
Director  at  the  above  address. 

The  authorized  officer  of  the  Bureau 
of  land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demands  for  the  land  and  its  resources. 
A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  published  in  the 
Federal  Register.  The  existing 
withdrawab  will  continue  until  such 
final  determination  is  made. 

Dated;  September  2.  1988. 
William  E.  Ireland, 
Chivf.  Realty  Operations  Section. 
|FR  Doc.  88-20474  Filed  9-8-88;  8:45  am] 
BtUINe  COOC  4S10-aO.4« 


1 10-943-08-4220- 1 1 ;  I- 1 5326  et  an 

Proposed  Continuation  of  Wnhdranval; 
Idaho 

AGENCY:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  l^nd 
Management  proposes  that  1.726.73 
acres  of  land  withdrawn  for  Public 
Water  Reserve  Nos.  68,  87,  28  and  107, 
continue  for  an  additional  20  years.  The 
water  involved  would  remain 
withdrawn  and  the  lands  would  remain 
closed  to  surface  entry,  but  would  be 
opened  to  non-metalliferous  mining 
through  this  action.  The  lands  have  been 
and  will  continue  to  be  open  to  the 
mineral  leasing  laws  and  the  location  of 
metalliferous  minerals. 
DATE:  Comments  should  be  received  by 
December  a  1988, 

ADDRESS:  Comments  should  be  sent  to 
Idaho  Slate  Director.  Bureau  of  Land 
Management.  3380  America  Terrace. 
Boise.  Idaho  8,3706, 
FOR  FURTHER  INFORMATION  COHTACr 

Larr>  Lie\say,  BLM.  Idaho  State  Office. 
33BO  Amencana  Terrace,  Boise.  Idaho 
83706.  208-334-1735. 

The  Bureau  of  Land  .Vlanageraent 
proposes  that  portions  of  the 
withdrawals  for  Public  Water  Resen'e 
Nos.  107.  68.  87,  and  28.  be  continued  for 
a  period  of  20  years  pursuant  lo  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Slat.  2751, 
43  U.S.C.  1714.  insofar  as  they  affect  the 
following-described  land: 

Boise  Meridian 

(1-153261 

Public  Water  Reserve  No.  88 

Executive  Order  daled  December  29, 1919 

T  US.  R,  38E 

Sec,  4.  ail; 

Sec,  5,  all; 

Sec.  8.  NWV.; 

Sec  9.  EHSWV<,  EH. 
(1-15323) 

Public  Water  Reserve  No.  87 
Executive  Order  dated  November  9. 1913 
T.  12  S.  R.  4  W. 

Sec.20,  NWViNWV!!. 
(1-14544) 

I>ub!lc  Water  Reserve  No.  28 
Executive  Ordedr  dated  May  31. 1915 
T  4S.  R.5E. 

Sec.29,SWViNWV4. 
T.  15  S..  R  13  E 

Sec,  22,  NEVi; 

Sec.  23.  NW%.  N^tSW^l,  SEViSWW. 
WM,SEV.,SEV.SEW; 

Sec.  26.  NW  V.NEV..  SMiNEV. 
T  16  S..  R- 12  E. 

Sec.  12.  SEV.NEV..  E'^SEVi; 

Sec  13,  NEV.NEV,.  SViNEV.,  Ni^SEV,; 

Sec.  24.  NWVI.NEM,  SHNEVi,  NWSEVi, 
SEV.SEV.; 
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Ser.  25.  VE^NE^^. 
T  16  S-.  R-  13  E. 

Sec.  5.8^8 S£V,: 

S^c.  S.E'flNE'4; 

Sec.  11,  SVs: 

Sec.  14,  NEV,: 

Sec.  Sl.E'-iNEV*.  SE'/<: 

Sec.  28.  lots  1.2.  3.  4.  N%S%. 
i  1-15371) 

Public  Water  Reserve  No.  107 
GLO  dated  March  2a  1942 
T  5  S..  R.  3«  E 

Sec.  24.  lot  8. 
(1-15356A1 

PubLc  Water  Reserve  No.  107 
Secretarial  Order  of  Interpretation  No.  ItiO. 

dated  Apni  a  1932 
T- 14  S^  R.  41  E. 

Sec.  19.  ESiiSEW. 
(M5363) 

Public  Water  Reserve  No  107 
Secretarial  Order  of  Interpretation  No.  251, 

dated  March  8. 1939 
T  4S,  R.  6  W 

Sec.  13.  EWSWV(.. 
fl-1536fl) 

P'jblic  Watfr  Reserve  No.  107 
Secretarial  Order  of  Interpretation  No.  123, 

dated  March  13. 1930 
T  4  S..  R.  5  W, 

Sec  19.  W'^.N'E''.. 
11-3788) 

P--ibi:c  Wafer  Reserve  No.  107 
BLM  Order  of  Irterpretation  dated  October 

19.  1970 
T  14  N  .  R.  20  E- 

Sec,  29,SW'-»SWv^ 

The  areas  described  ajtgresate  4.7J8.""3 
acres  m  Custer.  Owyhee.  J-Yankhn.  Cdnbou. 
Twin  Falls,  and  Bannock  Oiunties. 

The  purpose  of  the  withdrawals  is  to 
protect  the  springs  located  on  the  lands 
for  livestock  water  use. 

The  withdrawals  segregate  the  Unds 
from  the  location  of  non-metalhferous 
minerals  and  operation  of  the  land  laws. 
but  not  the  mineral  leasina  laws  and 
withdraw  the  public  waters  involved. 
The  lands  would  be  opened  to  non- 
metalliferous  mining  location,  only. 
through  Ihis  action. 

For  a  period  of  90  days  frotn  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  wntmg  to  the  Idaho  State 
DLreclnr  at  the  above  address. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demands  for  the  land  and  its  resources. 
A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress. 
who  will  determine  whether  or  not  the 
withdrawals  will  be  published  in  the 
Federal  Register.  The  existing 
withdrawals  will  continue  until  such 
final  determination  is  made- 


Dated;  September  2, 1988. 
Wimam  E.  Ireland. 
Chief.  Realty  Operations  Sectioa. 
[PR  Doc  68-20475  Filed  »-8~a8;  8:45  am] 
MUJMacooc  43to-aa-« 

[(0-943-08-422&-1 1;  I-14S45  eM/ ) 

Proposed  Continuation  of  Withdrawat; 
Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
M'inagement  proposes  that  1.920  acres 
of  land  withdrawn  for  Public  Water 
Reserve  Nos.  105.  106.  and  107.  continue 
for  an  additional  20  years.  The  water 
involved  would  remain  withdrawn  and 
the  lands  would  remain  closed  to 
surface  entry,  but  would  be  opened  to 
non-metalliferous  mining  through  this 
action.  The  lands  have  been  and  wilt 
continue  to  be  open  to  the  mineral 
leasing  laws  and  the  location  of 
metalliforous  minerals. 
DATE:  Comments  should  be  received  by 
Decembers.  198fl. 

ADDRESS:  Comments  should  be  sent  to 
Idaho  Slate  Director.  Bureau  of  Land 
Mdn^gement.  3380  Americiina  Terrace. 
Boise.  Iddho  53706. 
FOR  FURTHER  INFORMATtON  CONTACT. 

Larry  Lievsay,  BLM,  Idaho  State  Office. 
3380  Ameacana  Terrace,  Boise.  Idaho 
83706.206-334-1735. 

The  Bureau  o!  Land  Management 
proposes  that  the  withdrawals  for 
portions  of  Public  Water  Reserve  Nos. 
105, 106.  and  107.  be  continued  for  a 
period  of  20  years  pursuant  to  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  90  Slat.  2751. 
43  U.S.C.  1714,  insofar  as  ihey  affect  the 
following-described  land: 

Boise  MeridUn 

(I-253<i7) 

Public  Wafer  Reserve  No.  107 

Secretarial  Order  of  Inlerprelatkxi  No.  156 

T  9S..R.  3  W. 

Sec.  11.  N''^SE''4,  SEV^SEV.. 
(1-14545) 

Public  Water  Reserve  No- 105 
T  9  S..  R.  5  W. 

Sec.  21.  W^.VWW.  SEV,NWV*.  ES^SWVi: 

Sec.  2a,  WS4.MWV..  NWViSW^: 

Sec.29,  EViSEV,. 
(1-14545) 

Public  Water  Reserve  No.  107 
Secretarial  Order  of  Interprets tioo  Na  145 
T  9  S..  R.  5  W. 

Sec.  9.  WViSEV^: 

Sec.  14,  NWV^NW'/*; 

Sec.  15.  SEViNEM..  NEWSE'/*.  SWVhSEV*; 

Sec.  22.  W^NEVi.  EWSWVi,  SWViSW%. 
NWSEM,. 

Sec  23.  SWV^.VEV.,  N^iSW%; 


Sec27.NW\^N'WV,: 

Sec  za  E^NE-^.  SWV4.NES4.  E%SW^«. 
SW'>*SWWi,  NWV^SEW. 
(I-14546I 

Public  Water  Reserve  No.  106 
T.  9  S..  R.  4  W. 

&ec20.WSiSEV«: 

Sec  29.  EWNWVi.  E^^SW^4.  SW%SW%; 

Sec  31.  SEV^NEV*,  NWM,SE%: 

Sec.  32.  WHNWV,. 

The  areas  described  aggregate  1.920 
acres  in  Owyhee  County. 

The  purpose  of  the  withdrawals  is  to 
protect  the  springs  located  on  the  lands 
for  livestock  water  use. 

The  withdrawals  segregate  the  lands 
from  the  location  of  non-metalliferous 
minerals  and  operation  of  the  land  laws, 
but  not  the  mineral  leasing  laws,  and 
withdraw  the  public  waters  involved- 
The  lands  would  be  opened  to  non- 
metalliferous  mining  location,  only. 
through  this  action. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persona 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Idaho  State 
Director  at  the  above  address. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  Investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demands  for  the  land  and  its  resources. 
A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  published  in  the 
Federal  Register  The  existing 
withdrawals  will  continue  until  such 
final  determination  is  made. 

Dated:  September  2, 1988. 
William  E.  Ireland. 
Chief.  Really  OpervUons  Section. 
[FR  Doc  68-20478  Filed  4-8-88;  8:45  am) 

MUMOCOOC  4310-«(MI 


1(10-943-08-4220-11;  1-16851  Ct  sL)] 

Proposed  Continuation  of  Wtttidrawat; 
Idaho 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  The  Bureau  of  Land 
M^inagemenl  proposes  that  576.07  acres 
of  land  withdrawn  for  Public  Water 
Reserve  Nos.  93.  47  and  107.  continue  for 
an  additional  20  years.  The  water 
involved  would  remain  withdrawn  and 
the  lands  would  remam  closed  to 
surface  entry,  but  would  be  opened  to 
non-metalliferous  mining  through  this 
action.  The  lands  have  been  and  will 
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continue  to  be  open  to  the  mineral 

leasing  laws  and  the  location  of 

metalliferous  minerals, 

DATE:  Comments  should  be  received  by 

December  8. 1988. 

ADDRESS:  Comments  should  be  sent  to 

Idaho  Stale  Director.  Bureau  of  Land 

Management.  3380  Americana  Terrace, 

Doise.  Idaho  83706. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Lievsay.  BLM,  Idaho  Slate  Office, 

33ti0  Americana  Terrace.  Boise.  Idaho 

H3706.  208-334-1735. 

The  Bureau  of  Land  Management 
proposes  thai  those  portions  of  the 
withdrawals  for  Public  Water  Reserve 
Nos  107. 47.  and  93  be  continued  for  a 
period  of  20  years  pursuant  to  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  90  Stat.  2751 . 
43  U.S.C  1714.  insofar  as  they  effect  the 
following-described  land: 

Boise  MeriffiaD 

(I-Z237I 

Public  Water  Rftserve  No.  107 

Bl-M  Order  of  Interprelation  dated  {anuary  9. 

1968 
Ti:JN..R.23E. 

Sec  33,  NW^SEVi.  SEV^SE'/*. 
(M53Z5A) 

Public  Water  Reserve  No.  47 
Executive  Order  dated  April  7. 1917 
T.  16  S..  R.  12  E. 

Sec  21,  PM: 

Sec27,  SWV4SW: 

Sec  33,  lutii  1  and  Z\ 

Sec.  34  Iota  3  and  4. 
(I-16851J 

Public  Water  Reserve  No.  93 
Executive  Order  dated  ]uly  13. 1925 
T.  13N..  R-5  W. 

Sec  3.  lot  1. 

The  areas  descrilwd  aggregate  576.07  acres 
in  Custer.  Washingion  and  Owyhee  Counties. 

The  purpose  of  the  withdrawals  is  to 
protect  the  springs  located  on  the  lands 
for  livestock  water  use. 

The  withdrawals  segregate  the  lands 
from  the  location  of  non-metalliferous 
minerals  and  operation  of  the  land  laws, 
but  not  the  mineral  leasing  laws,  and 
withdraw  the  public  waters  involved. 
The  lands  would  be  opened  to  non- 
melaUiferous  mining  location,  only, 
through  this  action. 

For  a  period  of  90  days  from  the  date 
of  publication  of  Ihis  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Idaho  Stale 
Director  at  the  above  address. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demands  for  the  land  and  its  resources. 
A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 


Interior,  the  Presiden',  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  published  in  the 
Federal  Register.  The  existing 
withdrawals  will  continue  until  such 
final  determination  is  made. 

Dated  August  31. 1988. 
William  E.  Ireland. 
Chipf  ReaJty  Operations  Section. 
[FR  Doc  86-20561  Filed  9~8-68;  8.^5  am 
BILUMG  COOe  431(Mia-« 


Fish  and  Witdltfe  Service 

IDocket  No.  FES  68-29) 

Avatiability  of  Final  Environmental 
Impact  Statement:  Alaska  Maritime 
National  Wildlife  Refuge 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice  of  availability  of  a  final 
environmental  impact  statement  for  the 
proposed  Comprehensive  Conservation 
Plan  and  Wilderness  Review  for  the 
Alaska  Maritime  National  Wildlife 
Refuge.  Alaska. 

summary:  U.S.  Fish  and  Wildlife 
Service  has  prepared  a  Final 
Comprehensive  Conservation  Plan, 
Wilderness  Review,  and  Environmental 
Impact  Statement  (Plan)  for  the  Alaska 
Maritime  National  Wildlife  Refuge, 
Alaska,  pursuant  to  sections  304(g)(l], 
1008,  and  1317  of  the  Alaska  National 
Interest  Lands  Conservation  Act  of  1980; 
section  3(d)  of  the  Wilderness  Act  of 
1964:  and  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Plan  describes  three 
alternatives  for  managing  the  Refuge 
and  the  environmental  consequences  of 
implementing  each  alternative.  The 
document  also  reviews  wilderness 
designation  and  inclusion  in  the 
National  Wilderness  Preservation 
System. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Knauer,  Refuges  and  Wildlife. 
U.S.  Fish  and  Wildlife  Ser\'ice.  1011  E. 
Tudor  Road.  Anchorage,  .Alaska  99503; 
telephone  (907)  786-3399 

SUPPLEMENTARY  INFORMATION:  A 

summary  of  the  Plan  has  been  prepared 
and  will  be  sent  to  all  persons  and 
organizations  who  participated  in  any 
part  of  the  planning  process,  such  as 
scoping  meetings,  workshops,  or  in  other 
types  of  communication  with  the 
planning  team.  In  addition,  copies  of  the 
summary  will  be  sent  to  all  persons  who 
have  requested  them.  Copies  of  the 
complete  Plan  will  be  sent  to  Federal 
and  slate  agencies,  regional  and  village 


Native  corporations,  local  government. 
and  other  organizations  and  individuals 
who  have  already  requested  copies-  A 
limited  number  of  copies  of  both 
documents  are  available  upon  request 
from  Mr.  Knauer. 

Copies  of  the  Plan  are  available  at  the 
office  of  the  Regional  Director,  at  the 
above  address:  al  the  Alaska  Maritime 
National  Wildlife  Refuge  Office.  202 
West  Pioneer  Avenue.  Homer.  Alaska 
99603:  al  the  Office  of  the  Aleutian 
Islands  Unit.  Naval  Air  Station  Adak. 
PO.  Box  5251,  FPO  Seattle.  WA  98791; 
and  al  the  following  location.*;: 
U.S.  Fish  and  Wildlife  Service.  Division 

of  Refuge  Management.  U.S. 

Department  of  the  Interior  Bldg..  18th. 

and  C  Streets  NW.  Washington.  DC 

20240. 
U.S.  Fish  and  Wildlife  Service.  Refuges 

and  Wildlife,  500  NE.  Multnomah 

Street.  Suite  1692.  Portland.  OR  97232. 
U.S.  Fish  and  Wildlife  Service,  Refuges 

and  Wildlife.  500  Gold  Avenue  SW, 

Room  1306.  Albuquerque.  NM  87103. 
U.S.  Fish  and  Wildlife  Service,  Refjgcs 

and  Wildhfe.  Fort  Snelling,  Twin 

Cities.  MN  55111. 
U.S.  Fish  and  Wildlife  Service.  Refuges 

and  Wildlife.  Richard  B.  Russell 

Federal  Bldg..  75  Spring  Street. 

Atlanta.  GA  30303. 
U.S.  Fish  and  Wildlife  Service.  Refuges 

and  Wildlife.  One  Gateway  Center. 

Suite  700.  Newton  Comer.  MA  02158. 
U.S.  Fish  and  Wildlife  Service.  Refuges 

and  Wildlife.  134.  Union  Boulevard. 

Lakewood.  CO  80225, 

Dated:  September  2. 1988. 
Bnice  Blanchard, 

Director.  Environmental  Pwjecl  Review. 
[FR  Doc  88-20477  Filed  &-6-8a  8:45  ami 
WLUNG  COOE  4310-SS-M 


Receipt  of  Permit  Amendment 
Requests;  County  of  San  Mateo  and 
City  of  Brisbane,  CA 

1  he  following  applicants  have  applied 
for  amendments  to  their  permit  to 
conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq.]: 

Applicants:  County  of  San  Mateo.  CA. 
and  City  of  Brisbane.  CA.  PART  2-9818. 

The  applicants  request  two 
amendments  to  their  permit  PRT  2-9818 
which  authorizes  the  incidental  lake  of 
mission  blue  butterflies  [Icoricia 
ican'oidtfS  missionerjsis).  San  Bruno 
elfin  butterflies  [Catfophyrs  mossii 
bayensis)  and  San  Francisco  garter 
snakes  [Thamiiopbis  sirtalis 
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tetraiaenia)  on  San  Bruno  Mounlam, 
California,  pursuant  lo  a  multi-party 
agreement  (Agreement)  which 
implements  the  San  Bruno  Mountain 
Area  Habitat  Conser\-ation  Plan  (HCP)- 
The  permit  was  issued  on  March  4.  1983. 
under  the  authority  of  sections 
10(a)fl]fBl  and  10(a)(2)  of  the 
Endangered  Species  Act  of  1973,  as 
ampnded.  The  permit  was  previously 
amended  on  August  30.  1985  ("South 
Slope"),  Deceml^er  24.  1985  ("Rio 
Verde"),  and  June  19,  1986  ("County 
Park"). 

The  "Northeast  Ridge  Land 
Exchange"  amendment  sought  by  the 
City  of  Brisbane,  m  consultation  with 
the  County  of  San  Mateo  as  Plan 
Operator,  is  sponsored  by  developer 
Southwest  Diversified.  Inc.  The 
amendment  is  requested  pursuant  to 
Section  IX.A(3)  (equivalent  exchange]  of 
the  Agreement,  and  proposes  to 
exchange  land  designated  as  Con8er\'ed 
Habitat  in  the  Northeast  Ridge  parcel  of 
Guadalupe  Hills  (Administrative  Parcel 
No,  1-07)  for  land  designated  as 
Devt?iopment  Area-  No  grading  has 
occurred  on  land  designated  as 
Conserved  Habitat.  The  project  plan  has 
been  refined  and  reduces  the  density  in 
the  project  area  from  1250  dwellings  on 
four  building  sites  to  632  residential 
units  on  three  building  sites. 

Surveys  reveal  that  the  Northeast 
Ridge  IS  utilized  by  22-38  percent  of  the 
entire  mission  blue  population  and  12-50 
percent  of  the  San  Bruno  Mountain 
Callippee  [Speyeria  caUippe  caJIippe). 
The  applicants  contend  that,  it 
approved,  the  refined  plan  will  enhance 
the  biological  values  of  Conserved 
Habitat  areas  compared  to  the  values 
preserved  in  the  initial  plan. 

The  documents  submitted  by  the  City 
of  Brisbane  in  support  of  amendment 
include  (1)  the  .Administrative  Parcel  on 
Guaththipe-HtHs  which  outlines  the 
proposed  modifications,  and  (2)  the 
Report  on  the  Impacts  of  Development 
Plans  for  the  Northeast  Ridge  of  San 
Bruno  Mountain, 

The  Transmission  Lines  '  amendment 
sought  by  the  County  of  San  Mateo,  as 
Plan  Operator,  is  sponsored  by  the 
Pacific  Gas  and  Electric  Company.  The 
amendment  is  requested  pursuant  to  the 
provision  of  Section  IX. B  [3-year 
window  amendment)  of  the  Agreement, 
and  proposes  replacement  and 
relocation  of  the  1929  natural  gas 
pipeline  (Main  101)  which  crosses  San 
Bruno  Mountain.  This  alternate 
alignment  wili  reduce  construction 
impacts  on  Conserved  Habitat  by 
making  use  of  ridgehnes  rather  than  side 
slopes  Pacific  Gas  and  Electric 
Company  further  proposes  expansion  of 
the  fiCP  boundary-  to  encompass  the 


company's  fee  parcel  known  as  "PG&E 
Hill"  (5,75  acres)  located  south  of 
Randolph  Road  in  South  San  Francisco. 
Biological  studies  revealed  the  presence 
of  eggs  of  the  mission  blue  butterfly  in 
this  area. 

The  documents  submitted  in  support 
of  the  amendment  include  (1) 
Landowner  and  Planning 
Responsibilities,  (2)  Administrative 
Parcel  Modifications  for  Guadalupe  Hill, 
and  (3)  Administrative  Parcel 
Modifications  for  Southeast  Ridge  of 
San  Bruno  Mountain. 

Copies  of  the  amendment  requests  are 
on  file  at  the  following  locations  and  are 
available  for  inspection  by  the  public 
during  normal  business  hours:  U.S.  Fish 
and  Wildlife  Service.  Office  of 
Management  Authority,  mailing  address 
P.O.  Box  27329.  Washington.  DC  20038- 
7329.  street  address  Room  400  Hamilton 
Building.  1375  K  Street  NW.. 
Washington,  DC  20005  (202/343-4955). 
U.S.  Fish  and  Wildlife  Service.  Division, 
of  Fish  and  Wildlife  Enhancement. 
Uoyd  500  Building.  Suite  1692.  Portland. 
Oregon  97232  (503/231-6150);  U.S  Fish 
and  Wildlife  Service.  Sacramento  Field 
Office.  2800  Cottage  Way.  Room  E-1823, 
Sacramento.  California  95825  (916/978- 
4866):  and.  the  County  of  San  Mateo. 
County  Government  Center,  Redwood 
City.  Cahfumia  &4063  (415/363-4666). 

Interested  persons  may  comment  on 
this  application  by  submitting  written 
data,  views  or  arguments  to  the  Chief. 
Office  of  Management  Authority, 
mailing  address  P.O.  Box  27329. 
Washington.  DC  20038-7329;  street 
address  400  Hamilton  Building.  1375  K 
Street.  NW.,  Washington.  DC  20005 
within  30  days  of  the  dale  of  this 
publication.  Please  refer  to  the  San 
Bruno  Incidental  Take  Permit  PRT  2- 
9618  when  submitting  comments. 

Date  September  6. 1988. 
R.K.  Robinson, 

Chief.  Branch  of  Permits,  Office  of 
Management  A  uthority. 
|FR  Doc.  ea-20677  Filed  9-8-88;  8;45  am) 
BILUHO  CODE  i310-AfM« 


Receipt  of  Applications  for  Permits; 
Lennane  investments,  et  al. 

The  followmg  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  lo  section  lOtc)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531.  et  seq). 

Applicant:  Lennane  Inve.itmenls. 
Sacramento.  CA.  PRT-730836. 

The  applicant  requests  a  permit  for 
the  incidental  taking  of  valley 
elderberry  longhorn  beetles 
{Desmoceros  califomicos  dimotphus) 


during  the  construction  of  commercial 
and  residential  buildings  and  related 
site  improvements.  Elderberry  shrubs, 
both  occupied  and  potentially  occupied 
by  this  threatened  species  occur  on 
portions  of  the  48  acre  parcel  and 
altogether  occupy  less  than  one-tenth  of 
an  acre. 

Applicant:  Rhyne  Palombitt.  Davis. 
CA.  PRT-730B47. 

The  applicant  requests  a  permit  (o 
import  serum  and  tissue  samples 
salvaged  from  one  wild  male  siamang 
[Symphalangiis  syndactylis)  in 
Indonesia  for  the  purpose  of  scientific 
research.  The  sample  will  be  used  to 
determine  if  cause  of  death  was  due  to  a 
disease  contracted  from  humans. 

Applicant:  David  Watkins.  Dallas,  TX. 
PRT-730849. 

The  applicant  requests  a  permit  to 
import  one  sport-hunlcd  trophy  of  a 
bontebok  [DamaJiscus  dorcas  dorcas] 
taken  from  the  captive  herd  of  F. 
Bowker.  Jr..  Thomkloof.  Grahamstown. 
Repubic  of  South  Africa  for  the  purpose 
of  survival  of  the  herd. 

Applicant.  Dwight  A-I-  Greenberg. 
Satellite  Beach.  FL.  PRT-730330. 

The  applicant  requests  a  permit  to 
import  one  pair  of  captive-hatched 
scarlet-chested  parakeets  [Neophema 
splendida)  from  Mike  Woodcock. 
Wiltshire,  England,  for  captive  breeding 
purposes. 

Applicant:  Hawthorn  Corporation. 
Grayslake.  IL,  PRT-730859. 

The  applicant  requests  a  permit  to 
purchase  four  female  Asian  elephants 
{Elephas  maximus]  from  Richard 
Garden.  Frank  Buck  Bring  'em  Back 
Alive.  Inc.,  Sarasota,  Florida,  for 
conservation  education  purposes.  The 
applicant  intends  to  export  are  reimport 
these  elephants  and  travel  within  the 
U.S.  for  performances  that  will  serve  to 
educate  the  public  with  regard  to  the 
species'  ecological  role  and 
conservation  needs. 

Applicant:  EG&G  Energy 
Measurements,  Inc..  Golela.  CA.  PRT- 
B83011. 

The  applicant  requests  an  amendment 
to  their  current  permit  lo  include  five- 
trapping,  handling,  ear-tagging,  releasing 
and  salvaging  of  Tipton  kangaroo  rats 
[Dipodomys  n.  nitratoides)  in  California. 
These  activities  will  be  conducted  as 
part  of  the  applicant's  ongoing  study  of 
the  influence  of  petroleum  field 
activities  on  endangered  species 

Applicant:  San  Diego  Zoological 
Society,  San  Diego.  CA.  PRT-73074a. 

The  applicant  requests  a  permit  to 
export  one  pair  of  captive-bom  wood 
bisons  [Bison  bison  athabascae]  to 
Tierpark  Berlin.  East  Berlin,  German 
Democratic  Republic,  for  the  purpose  of 
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introducing  new  genetic  material  to  their 
breeding  stock. 

Applicant  ].  Hanley  Sayers, 
Nashville,  TN.  PRT-7'30755. 

The  applicant  requests  a  permit  to 
impori  the  personal  sport-hunted  trophy 
of  one  male  bontebok  [Damaliscus 
dorcas  dorcas],  culled  from  the  caplive- 
hcrd  maintained  by  Mr.  F.W.M.  Bowker. 
Jr..  Grahamstown,  Republic  of  South 
Africa,  for  the  purpose  of  enhancement 
of  survival  of  the  species. 

Applicant:  Robert  E.  Dunn,  Monrovia, 
IN.  PRT-7308a2. 

The  apphcant  requests  a  permit  to 
impori  white-eared  pheasants 
\Crossoptilon  crossoptthn]  and  Mikado 
pheasants  [Syrmaticus  mikado)  from 
Mr.  H.J.  Hardy,  Southview  Aviaries, 
Bumaby.  British  Columbia,  Canada,  for 
captive  breeding  purposes.  The  birds 
were  hatched  in  captivity  al  Mr.  Hardy's 
facility. 

Applicant  William  A.  Carpluk, 
Central  Islip.  NY.  PRT-73a810. 

The  applicant  requests  a  permit  to 
impori  two  pairs  of  captive-hatched 
Mikado  pheasants  {Syrmaticus  mikado] 
from  Mr.  Bert  WiUemsen.  Holland 
Aviaries.  Surrey.  British  Columbia. 
Canada,  for  the  purpose  of  enhancement 
of  propagation  of  the  species. 

Applicant  Young-Morgan  and 
Associates,  Franklm.  TN.  PRT-730793. 

The  applicant  requests  a  permit  lo 
lake  endangered  fresh  water  mussels 
{Conradilla  caelata.  Quadrulo 
intermedia,  Eptoblasma  walkeri, 
Epioblasma  tugidula  and  Toxolosmo 
cylindrella]  from  the  Duck  River, 
Tennessee.  The  applicant  proposes  to 
survey  the  Duck  River  to  review  the 
status  of  endangered  mussels.  All  live 
endangered  mussels  would  be  counted, 
photographed  and  returned  to  the 
stream  substrate.  Freshly  dead  mussels 
(valves)  and  relic  specimens  would  be 
collected  and  archived.  The  purpose  of 
collecting  would  be  to  insure  the 
propagation  and  survival  of  the  species. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7;45  am  to  4:15  pm), 
Room  403. 1375  K  Street  NW.. 
Washington.  DC  20005.  or  by  writing  to 
the  Director,  U.S.  Office  of  Management 
Authority.  P.O.  Box  27329,  Central 
Station,  Washington,  DC  20036-7329. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  pubfication  by 
submitting  written  views,  arguments,  or 
data  lo  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 


Dale:  September  1, 1988. 
R.K.  Robinson. 

Chief.  Branch  of  Permits.  US.  Office  of 
hfanagrmenl  Authority.         V 
[FR  Dor  88-20579  Filed  9-8-BS;  8:45  am] 
BtLUIMl  CCOE  aitO-AH-U 


Receipt  of  Applications  for  Permits; 
Rlmrock  Ranch  WUdlffe  Conservancy 
etal. 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c:)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq.): 

Applicant;  Rimrock  Ranch  Wildlife 
Conservancy.  Recdsburg,  Wl,  PRT- 
727176. 

The  applicant  requests  a  permit  to 
take  (harass)  endangered  species  in  the 
families  Lemuridae  and  Fehdae.  The 
applicant  wishes  to  develop  new 
methods  of  artificial  insemination  for 
the  purpose  of  enhancement  of 
propagation. 

Applicant:  Los  Angeles  Zoo.  Los 
Angeles,  CA,  PRT-731176. 

The  applicant  requests  a  permit  to 
import  one  pair  of  captive-bom  babinisa 
{Babyrousa  babyrussa)  from  Antwerp 
Zoo,  Belgium,  for  enhancement  of 
propagation  and  exhibition. 

Applicant:  Los  Angeles  Zoo.  Los 
Angeles.  CA,  PRT-731175. 

The  applicant  requests  a  permit  to 
import  blood  samples  taken  from  one 
pair  of  babinisa  {Babyrousa  babyrussa) 
bred  in  captivity  at  Ajitwerp  Zoo, 
Belgium  for  enhancement  of 
propagation. 

Applicant:  National  Zoo.  Washington, 
DC. 

The  applicant  requests  permits  to 
reexport  up  to  30  captive-bom  golden 
lion  tamarins  [Leontopiihecus  rosalia) 
from  various  institutions  for 
re  introduction  to  the  wild  as  pari  of  a 
golden  lion  tamarin  conservation 
program  that  will  enhance  the 
propagation  and  survival  of  the  species 
in  the  wild.  The  permits  requested  are 
listed  below: 
— Reexport  3  males  and  3  females  and  1 

young  tamarin  imported  from  Skansen 

Zoo.  Stockholm.  Sweden  (PRT- 

731014) 
— Reexport  3  males,  1  female  and  1 

young  tamarin  imported  from 

Frankfort  Zoological  Gardens, 

Frankfurt  Federal  Republic  of 

Germany  (PRT-731010) 
— Reexport  3  males  and  4  female 

tamarins  from  imported  Marwell 

Zoological  Park,  Colden  Common. 

England  (PRT-731012). 


^Reexport  3  male  and  3  female 

larmanns  imported  from  Penscynor 

Wildlife  Park,  Clifrew.  Wales  (PRT- 

731009), 

Applicant:  Donald  Rogers,  Darien.  NY. 
PRT-729899. 

The  applicant  requests  a  permit  to 
import  in  foreign  commerce  two  pairs  of 
ctiptive-bred  Laysan  ducks  [Anas 
laysanensis)  from  Niska  Wildlife 
Foundation.  Wells.  Ontario,  Canada  for 
enhancement  of  propagation  and 
survival  of  the  species. 

Applicant:  Kansas  City  Zoological 
Gardens,  Kansas  City.  MO.  PRT-730795. 

The  applicant  requests  a  permit  lo 
export  one  male  captive-bom  maned 
woM  [Cbrysocyon  brcchyuru&)  lo  Halle 
Zoo,  German  Democratic  Republic  for 
propagation  and  survival  of  the  species. 

Applicant:  Rio  Grande  Zoo. 
Albuquerque,  NM.  PRT-730971. 

The  applicant  requests  a  permit  to 
import  four  female  captive  bom  Round 
Island  day  geckos  [Phelsuma  guentberi) 
from  the  Reptile  Breeding  Foundation. 
Piclon.  Ontario,  Canada,  for  the  purpose 
of  acquiring  breeding  stock  to  continue 
propagation  efforis.  The  breeding  slock 
and  any  progeny  will  remain  under 
ownership  of  the  Government  of 
Mauritius. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  403. 1375  K  Street  NW.. 
Washington.  DC  20005.  or  by  writing  to 
the  Director,  U.S.  Office  of  Management 
Authority  P.O.  27329.  Washington.  DC 
20038-7329. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
applicant  and  PRT  number  when 
submitting  comments. 

Date:  September  2,  1988. 
RJC.  Robinson. 

Chief.  Branch  of  Permits.  tJS.  Office  of 
Management  Authority. 
|FR  Doc  88-20758  Filed  »-8-88;  8:45  Hm| 
BIUJNQ  CODE  4310-AN-4I 


Bureau  of  Land  Management 

fAK-?67-4213-l5:  AA-8447-01 

Publication  of  Alaska  Native  Claims 
Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(a)  of  the  Alaska  Nati  .'e 
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Claims  Settlement  Act  of  December  18. 
19-1,  43  use  1601,  1613(al,  will  be 
issued  to  The  F.yak  Corporation  for 
approximately  1,130  acres.  The  lands 
involved  are  in  the  vicinity  of  Eyak, 
Alaska 

T  16  S..  R.  1  W..  Copper  River  Meridian. 

.AJaska. 
Sees  Zand  II. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Cordova 
7 ;.7!f-{.  Copies  of  the  decision  may  be 
nhramed  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Mdna^ement.  70i  C  Street.  Box  13. 
Anchuraee.  Alaska  99513  ((907)  271- 
5960), 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  October  11.  1988.  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  ihe  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  m  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
¥..  shall  be  deemed  to  have  waived  their 
rights. 

Terry  R.  Hagsett. 

Chref.  Branch  of KCS  AdfudicaUon. 
IFR  Dl)c  a«-2M73  Filed  9-8-86;  8:45  am| 

BtLLlWS  COOC  4310-JA-M 

( N  V-930-08-421 1-09-NRFM I 

Environmental  Statements: 
AvailaWHty,  etc.:  Clart  County 
Regional  Flood  Control  District,  NV 

Sfpif-mher  2.  1*48. 

AGENCV:  Bureau  of  Land  Management, 

Intenor. 

ACTIOK  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  on  and 
sropmg  for  the  Clark  County  Flood 
Cur.!rol  .Master  Plan. 

summary:  The  Clark  County  Regional 
Flood  Control  District  has  developed  a 
M:ister  Plan  which  proposes  the  phased 
consrrjction.  operation  and 
rruiintenance  of  flood  control  structures 
including  channels,  dikes,  detention/ 
retention  basins,  floodways.  bridges. 
t:,ilvert3.  and  debris  basins.  Flood 
■jriniro;  plans  were  developed  to  control 
rhe  I'^Oyear  flood,  The  flood  control 
mas'fr  plan  includes  facilities  that  will 
pr<n:de  flood  protection  for  Southern 
Nevada  under  ultimate  saturation 


development  conditions.  The 
pjivironmental  Impact  Statement  (EIS) 
will  analyze  those  mterrelated 
components  of  the  Master  Plan  which  lie 
within  Ihe  Las  Vegas  Valley.  Henderson 
and  Boulder  City.  Phase  I  facilities 
represent  those  projects  that  are 
critically  needed  to  provide  flood 
control  protection  against  loss  of  life. 
and  damage  to  public  and  private 
property  The  Phase  11  facilities  are 
considered  necessary  for  the  proper 
functioning  of  Ihe  overall  flood  control 
systems,  but  are  logically  linked  with 
the  long-term  development  of  Clark 
County.  The  EIS  will  be  two-tiered, 
addressing  the  regional  "programmatic" 
environmental  effects  of  the  entire  study 
area  with  a  focused  site-speciHc 
analysis  of  the  individual  facilities 
proposed  in  the  10-year  construction 
program.  Scoping  will  oe  conducted  to 
gain  input  on  the  alternatives  to  be 
considered  in  the  document  and  those 
issues  to  be  analyzed. 
DATES:  Public  participation  in  discussing 
the  issues  and  alternatives  to  be 
analyzed  in  the  EIS  is  invited  at  scoping 
meetings  to  be  held  at  the  following 
locations  and  times:  City  of  Henderson 
Convention  Center.  200  Water  Street, 
Henderson  Nevada.  September  28, 1988, 
from  7:00  to  10:30  p.m.  and  at  the  Clark 
County  School  District  Board  Room, 
2832  East  Flamingo  Road.  Las  Vegas. 
Nevada.  September  29.  1988.  for  7K)0  to 
10:30  p.m.  Written  comments  on  the 
issues  and  alternatives  should  be  sent  to 
the  Area  Manager,  Stateline  Resource 
Area,  Bureau  of  Land  Management,  Las 
Vegas  District.  P.O.  Box  26569.  Us 
Vegas,  Nevada  89126. 

Written  comments  covering  scoping 
will  be  accepted  through  October  7, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Maxwell.  Environmental 
Specialist.  Las  Vegas  District.  Bureau  of 
Land  Management.  Las  Vegas.  Nevada 
89126  or  at  (702)  64<MW00  or  FTS  598- 
5800. 

Edward  F.  Spang, 

State  Director.  Nevada. 

|FR  Doc  88-20508  Filed  »-8-88:  8:45  am] 

BILUMO  COOE  A3lft-HC-M 


[10-050-08-4322-141 

Meeting:  Shoshone  District  Grazing 
Advisory  Board 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  for  a 
meeting  of  the  Shoshone  District 
Grazing  Advisory  Board. 


DATE:  Friday.  October  14.  198a  al  9:00 
a.m 

ADDRESS:  BLM  District  Office.  400  West 
F  Street,  Shoshone,  ID  833.SZ. 

FOR  FURTHER  INFORMATION  CONTACT: 

K  Lynn  Bennett.  District  Manager. 
Shoshone  District  Office.  P.O.  Box  2-B, 
Shoshone.  ID  B3352  Telephone  (208) 
B86-2206  nr  FTS  554-6110. 
SUPPLEMENTARY  INFORMATION:  The 

proposed  agenda  for  the  meeting 
includes  the  following  items:  (1)  Election 
of  a  new  Grazing  Advisory  Board 
Chairman.  (2)  review  of  proposed  range 
betterment  projects  (8100).  (3)  review  of 
range  improvement  techniques,  and  (4) 
an  update  on  District  activities. 

Operation  and  administration  of  the 
Board  will  be  in  accordance  with  the 
Federal  Advisor>'  Committee  Act  of  1972 
(Pub.  L  92-463;  5  U.S.C.  Appendix  1) 
and  Department  of  Interior  regulations. 
including  43  CFR  Part  1984. 

The  meeting  will  be  open  to  Ihe 
public.  Anyone  may  present  an  oral 
statement  between  10:00  and  11:00  a.m. 
or  may  file  a  written  statement 
regarding  matters  on  the  agenda.  Oral 
statements  will  be  limited  to  ten 
minutes.  Anyone  wishing  to  make  an 
oral  statement  should  notify  the 
Shoshone  District  by  Wednesday, 
October  12. 1988.  Records  of  the  meeting 
will  be  available  in  the  Shoshone 
District  Office  for  public  inspection  or 
copying  within  30  days  after  the 
meeting. 
K  Lynn  Bonnet. 
District  Manager 
|FR  Doc.  88-20519  Filed  9-8-88;  8:45  ain| 

eiLLMO  COOC  43tO-OQ-« 


[Mfl-O20-O8-4333-O2| 

Montana;  Off-Road  Vehicle 
Designation 

AGENCY:  Bureau  of  Land  Management, 
Miles  City  District  Office.  Interior. 
ACTION:  Notice  to  limit  ofT-road  vehicle 
use  on  public  lands. 

summary:  Notice  is  hereby  given  that 
after  a  30-day  comment  period  and 
assuming  that  no  adverse  comments  are 
received,  the  use  of  off-road  vehicles  is 
limited  on  public  land  wtlhin  the  Tilstra 
Special  Management  Area.  This  will  be 
In  effect  during  the  bird  and  big  game 
hunting  season  as  established  by 
Montana  Department  of  Fish.  Wildlife 
and  Parks,  Carbon  County,  Montana  in 
accordance  with  the  authority  and 
rquirements  of  Executive  Orders  11644 
and  11989  and  RegulaUons  43  CFR  Part 
8340. 
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DATES:  This  designation  will  only  be  in 
effect  during  the  bird  and  deer  hunting 
season  established  by  the  Montana 
Department  of  Fish,  Wildlife  and  Parks. 

SUPPLEMENTARY  INFORMATION:  The 

3.100-acre  Tilstra  Special  Management 
Area  affected  by  the  designation  as 
described  below  is  administered  by  the 
Bureau  of  Land  Management,  Billings 
Resource  Area.  Miles  City  District.  This 
designabon  is  the  result  of  a  cooperative 
effort  between  the  Bureau  of  Land 
Management.  Kenneth  Tilstra,  and  the 
Department  of  Fish.  Wildhfe  and  Parks. 
The  purpose  of  the  designation  is  to 
prevent  further  damage  to  the  soil  and 
vegetative  resources,  open  additional 
private  lands  to  hunting,  and  reduce 
user  conflicts  to  provide  a  higher  quality 
hunt  to  the  public  user. 

The  Tilstra  Special  Management  Area 
is  located  eight  miles  southeast  of 
Bridger.  Montana,  along  the  Pryor 
Mountain  Road  which  traverses  the 
Management  Area.  The  Management 
Area  is  broken  into  three  distinct  parts. 
North  of  the  Pryor  Mountain  Road  will 
be  open  to  walk-in  hunting,  with 
landowner  permission  only.  South  of  the 
Pryor  Mountain  Road  will  be  open  to 
walk-in  hunting  without  permission.  A 
safety  zone  will  be  established  around 
ranch  buildings.  The  safety  zone  will  be 
closed  to  vehicular  use  and  discharging 
of  firearms,  except  for  authonzcd  use. 
FOR  FURTHER  INFORMATION  CONTACT 

Mat  Millenbach,  District  Manager,  Miles 

City  District.  P.O.  Box  940  Miles  City. 

MR  59301.  Phone:  (406J  232-4331. 
Bill  Mcllvain,  Area  Manager,  BilUnga 

Resource  Area,  810  East  Main, 

Billings.  MR  S9105. 
Roger  Fliger.  Montana  Department  of 

Fish.  Wildlife  and  Parks.  1125  take 

Elmo  Rd..  Billings.  MT  59105. 

Doted:  September  1. 1988- 
Mat  Millenbacfa, 
District  Manager. 
[FR  Doc  68-20461  Filed  9-8-68;  8:45  am] 

BILLINO  CODE  43t(M)N-« 

[  WY-920-08-411 1-15:  W-923191 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease; 
Converse  County,  WY 

August  31,  19a« 

Pursuant  to  the  provisions  of  Pub.  L. 
97-451.  96  Stat.  2462-2466.  and 
Regulation  43  CFR  3108.2-3(a)  and  (b)(1). 
a  petition  for  reinstatement  of  oil  and 
gas  lease  W-92319  for  lands  in  Converse 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 


The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rales  of  $5  per  acre,  or  fraction  thereof, 
per  year  and  16-2/3  percent. 
respectively. 

The  lessee  has  paid  the  required  S500 
administrative  fee  and  S125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-92319  effective  )une  1. 1988. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andr«w  L  Torshia, 
Chief.  Leasing  Section. 
{FR  Doc.  68-20456  Filed  9-8-88:  8.45  ami 

BILLING  CODE  4atO-»-H 


IV.'Y-92O-08-4111-15;  W-1092371 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease; 
Fremont  County,  WY 

St^ptombtT  1. 1^88. 

Pursuant  to  the  provisions  of  Pub.  L. 
97-151.  96  Stat.  2462-2466.  and 
Regulation  43  CFR  3108.2-3  (a)  and 
[b)(l),  a  petition  for  reinstatement  of  oil 
and  gas  lease  W-109237  for  lands  in 
Fremont  County,  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  fivm  the  date 
of  termination. 

The  lessees  have  agreed  to  the 
amended  lease  terms  for  rentals  and 
royalties  at  rates  of  S5  per  acre,  or 
fraction  IhereoL  per  year  and  16% 
percent,  respectively. 

The  lessees  have  paid  the  required 
S500  administrative  fee  and  S125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessees 
have  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-109237  effective  February  1, 
1988,  subject  to  the  original  terms  and 
conditions  of  IheTease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andrew  L.  Tarshis, 
Chitff.  Leasing  £cc::c,'j. 
jFR  Doc.  88-20489  Filed  9-8-88;  8:45  ami 
BILUNO  CODE  43tO-23-H 


[WY-920-08-4111-15;  W-65616] 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease, 
Fremont  County,  WY 

VpU'tnber  1.  Idbfl, 

Pursuant  to  the  provisions  of  Pub.  L. 
97-451.  96  Stat.  2462-2466.  and 
Regulation  43  CFR  3108.2-3(a)  and  (b)(1), 
a  petition  for  reinstatement  of  oil  and 
gas  lease  W-65616  for  lands  in  Fremont 
County.  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  acruing  from  the  date  of 
termination. 

The  lessees  have  agreed  to  the 
amended  lease  terms  for  rentals  and 
royalties  at  rates  of  S5  per  acre,  or 
fraction  thereof,  per  year  and  I6V3 
percent,  respectively. 

The  lessees  have  paid  the  required 
S500  administrative  fee  and  S125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessees 
have  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31(d)  and  (el  of  the  Mineral 
Unds  Leasing  Act  of  1920  (30  U.S.C. 
166).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-65616  effective  February  1. 
1988,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andrew  L  Tarshis, 
Chitff.  Leasing  Section. 
|FR  Doc.  88-20470  Filed  3-«-88;  8:45  amj 
BILUNQ  COOE  4310-Z2-M 


lWY-920-08-4111-15;  W-86550] 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease; 
Sweetwater  County,  WY 

Stptomber  1.1986. 

Pursuant  to  the  provisions  of  Pub.  L 
97-451.  96  Stat.  2462-2466,  and 
Regulation  43  CFR  310a.2-3(a)  and  (b)(1), 
a  petition  for  reinstatement  of  oil  and 
gas  lease  W-86550  for  lands  in 
Sweetwater  County.  Wyoming,  was 
timely  filed  and  was  accompanied  by  ail 
the  required  rentals  accruing  from  the 
dale  of  termination. 

The  lessee  have  agreed  to  the 
amended  lease  terms  for  rentals  and 
royalties  at  rales  of  SIO  per  acre,  or 
fraction  thereof,  per  year  and  not  less 
than  16=Vb  percent,  respectively. 

The  lessee  have  paid  the  required 
$500  administrative  fee  and  S125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
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reinsratement  of  the  ledse  as  jet  out  in 

Btclion  31(d)  and  (e}  of  the  Mineral 

Land8  Leasing  Act  of  1920  (30  U.SC. 

188h  and  the  Bureau  of  Land 

Management  is  proposing  to  reinstate 

lease  W-86550  effective  October  1. 1987, 

subject  to  the  original  terms  and 

conditions  of  the  lease  and  the 

increased  rental  and  royalty  rates  cited 

above. 

Andrew  L  Tarshis, 

Chief.  Leasing  Section. 

[FR  Doc.  88-20471  Filed  9-e-fl8:  8:45  ani| 

BJLLINQ  COOC  43tO-22HN 


IMT-930-0»-42t2-13:  M-59614! 

Conveyance  and  Order  Providing  for 
Opening  of  PutHlc  Land  in  Garfield 
County.  MT 

agency:  Buredu  of  Land  Management. 

Interiur. 


action:  Notice. 


summary:  This  notice  and  order  will 
open  certain  lands  that  were  reconvpjcij 
to  the  United  States  in  an  exchange 
completed  pursuant  to  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1701  e/seg.J  (FLPMA)  to  the 
operation  of  the  public  land  laws.  It  will 
also  inform  the  public  and  interested 
local  governmental  officials  of  the 
issuance  of  the  patent. 

EFFECTIVE  DATE:  9  a.m.  on  November  2. 
19fl8 

FOW  FURTHER  INFORMATION  CONTACT: 

Ed-A.rd  H-  Cro-eau.  Chif;f.  Lands 
Adjudication  Section,  BLM  Montana 
Sta^p  Office,  P,0,  Box  36300.  Billings. 
Monr.:ina  5910.",  406-657-6082. 
SUPPtEMENTARY  INFORMATION: 

1  Notice  is  hereby  given  that  pursuant 
lo  section  206  of  FLPMA,  the  fnilowing 
described  surface  estate  was  traneferred 
to  )ames  J.  Miimion  and  Betly  Jean 
^1u^nio^: 

Pri.ndpal  Mondian,  Mnotanj 
T    19N..  R.4CE. 

Sec  20,  SVVV4SEM,; 

Sec  2a.  NW'<4SESii. 
1    18  N.  R.41E.. 

Sec  6.  lot  3; 

Sec  7.  loM.  NE'ANWVi. 
1    19N..  R.41  E.. 

Sec  31.  lut  1 

Afigrpgating  234.11  acres. 

I  in  exchange  for  ihe  above  selected 
l^-nd.  the  United  States  acquired  the 
fnilowing  desc.^bed  surface  estate; 

Print  ipal  Meridian,  Moalana 

r    i"\,  R  40E 
S.'    24  SWNEVi,; 
S*-r   M  S^SVV% 


T  19N.B.  41  E.. 
Sec  19.  lors  2  and  3. 
Aggregating  233.1  acres. 

3.  The  values  of  the  Federal  public 
land  were  appraised  at  56.620  and  those 
of  the  non-Federal  land  were  appraised 
at  S6.100.  A  $520  cash  equalization 
payment  waa  made  to  the  United  Slates 
No  minerals  were  transferred  by  either 
party. 

4.  At  9  a.m.  on  November  2. 1988,  the 
lands  described  in  paragraph  2  above 
that  were  conveyed  to  the  United  States 
will  be  open  to  the  operation  of  the 
public  land  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals  and  the  requirements  of 
applicable  law. 

August  31, 1988. 
lames  Blnando, 

Acting  Deputy  State  Dimctar.  Division  of 
Lands  and  Renewable  Resources. 
[FR  Doc.  88-20480  Filed  3-8-^;  8  45  am| 
BIUJHQ  CODE  Mlft-ON-M 


INTERNATIONAL  BOUNOARY  AND 
WATER  COMMISSION 

Finding  of  No  Significant  Impact; 
International  Agreement  for  Mexican 
Participation  in  the  Expansion  of  ttw 
International  Wastewater  Treatment 
Plant  at  Nogates,  AZ; 

AGENCY:  United  Stales  Section. 
LiternatJonal  Boundary-  and  Water 
Commission.  United  States  and  Mexico 
ACTION:  Notice  of  finding  of  no 
signiGcant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(C] 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA):  the  Council  on 
Environmental  Quality  Final 
Regulations  (40  CFR  Parts  1500-1.")08); 
and  the  U.S  Section's  operational 
procedures  for  implementing  section  102 
of  NF.PA.  published  in  the  Federal 
Register.  September  2.  1981  (46  FR 
44083^4094).  the  U.S.  SecUon  hereby 
gives  final  notice  that  an  environmental 
impact  statement  is  not  being  prepared 
for  an  international  agreement  for 
Mexican  participation  in  the  expansion 
of  the  Nogales  Wastewater  Treatment 
Plant  (NIWWTP)  at  Nogales.  Arizona.  A 
notice  of  Fmding  of  no  significant  impact 
dated  July  18. 1988  provided  a  thirty  (30) 
day  comment  period  before  making  the 
finding  final.  The  Notice  was  published 
in  the  Federal  Register  on  July  28, 1968 
(53  FR  28452-28454). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  M.  R  Ybarra,  U.S.  Section  Secretarj. 
International  Boundary  and  Water 


Commission.  United  States  and  Mexico. 
United  States  Section,  4171  North  Mesa 
Street.  C-310.  El  Paso.  Texas  79902. 
Telephone:  (9151  534-66*»e.  FTS  570-6698 
SUPPLEMENTARY  INFORMATION: 

Proposed  Action 

The  action  proposed  is  that  Ihe  United 
States  Govemnient  enter  into  an 
agreement  with  the  Government  of 
Mexico,  through  the  International 
Boundary  and  Water  Commission 
(Commission),  to  provide  for  Mexico's 
partiapation  in  the  expansion  of 
Nogales  International  Wastewater 
Treatment  Plant  (NIWWTP)  now  under 
consideration  by  the  US  Section  of  the 
Commission  and  Ihe  City  of  Nogales. 
Arizona.  The  agieement  provides  for  the 
Mexican  Government  to  participate  in 
the  construction  cost  of  the  expansion  of 
the  existing  international  plant  wilh  a 
contribution  of  $1  million  payable  over  h 
10-year  period  beginning  with  the  stHrt 
of  expanded  plant  operation  in  1990.  The 
agreement  also  provides  that  Mexico 
construct  within  its  territory  adequate 
sewage  collection  facilities  to  enable 
efricient  conveyance  of  Nogales. 
Sonora's  sewage  to  the  international 
punt  Assurances  by  Mexico  are 
provided  in  the  agreement  to  prevent  the 
discharge  of  untreated  sewage  into  the 
natural  drains  that  flow  from  Mexico 
into  the  United  Slates,  and  to  prevent 
the  discharge  of  untreated  industrial 
wastewater  into  Ihe  international  plant 

Alternatives  Considered 

Three  altemitive  were  considered: 
The  Proposed  Action  Alternative 
provides  for  an  agreement 
recommending  that  Mexico  join  in  the 
expansion  of  the  NIWWTP  by 
purchasing  a  capacity  of  about  4.95 
million  gallons  per  day  (mgd)  over  and 
above  the  existing  capacity  of  4.95  mgd 
now  assigned  to  Mexico  at  the 
International  plant.  Mexico  would  pay  a 
total  of  $1  million  for  the  additional 
capacity  in  increments  of  $100,000  a 
year  over  a  lO-year  period  beginning  In 
1990.  The  division  of  operations  and 
maintenance  costs  of  Uie  additional 
capacity  would  be  in  accordance  with 
the  procedures  established  in 
Commission  Minute  No.  206  of  January 
13.  1958  and  consistent  with 
authorization  of  the  Acts  of  Congress  of 
August  19. 1935  and  July  27. 1953. 
Further,  the  proposed  agreement  would 
request  Mexico  to  undertake  plans  for 
rehauiiiidtion  and  expansion  of  the 
sewage  collection  system  of  the  City  of 
Nogales.  Sonora.  The  proposed 
agreement  also  provides  a  number  of 
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measures  to  assure  reliability  and 
maintenance  of  the  Mexican  collection 
hnes  designed  to  prevent  the  pollution 
problems  resulting  from  untreated 
wastewaters  and  from  sever  tine  breaks 
and  unsewered  areas  in  Nogales.  Sonora 
discharging  into  natural  drains  and 
crossing  the  boundary.  Also,  it  provides 
assurance  against  the  discharge  of 
untreated  industrial  wastewaters  to  the 
international  plant.  Finally,  ihe 
agreement  also  provides  a  cooperative 
program  through  the  Commission  for 
early  response  to  failures  in  the 
Mexican  sewer  system. 

The  No  Action  Alternative  will  result 
in  no  immediate  provision  by  Mexico  for 
treatment  of  its  collected  wastewater  in 
excess  of  that  treated  at  the 
international  plant  now  operating  at 
capacity.  Since  the  terrain  slopes  from 
Mexico  to  the  United  States,  there 
would  be  increased  fugitive  sewage 
discharges  of  untreated  sewage  crossing 
the  boundary  through  the  various 
drainages.  The  present  nsk  of  a  serious 
public  health  hazard  due  to  Mexican 
sewage  crossing  the  boundary  on  the 
surface  would  be  greatly  increased. 
There  would  be  no  assurance  thai 
Mexico  would  undertake  a  program  for 
rehabilitation  and  expansion  of  its 
sewage  collection  system  thus 
contributing  to  the  public  health  risk. 
There  would  be  no  prevention  of 
untreated  industrial  wastewater 
discharges  to  the  international  plant. 

The  Disposal  in  Mexico  Alternative 
requires  pumping  the  excess  sewage 
load  southward  for  future  treatment. 
This  alternative  carries  the  risk  of 
serious  breakdowns  occurring  in  the 
several  pumping  stations  necessary  for 
this  alternative.  This  increases  the 
possibility  of  flows  from  Mexico 
discharging  to  the  United  States  through 
several  drainages. 

Environmental  Assessment 

The  U.S.  Section  completed  the  Final 
Environmental  Assessment  for  the 
proposed  agreement  on  August  26, 1988. 

Findings  of  the  Environmental 
Assessment 

The  Final  Environmental  Assessment 
finds  that  the  proposed  action  does  not 
constitute  a  major  Federal  action  which 
would  cause  a  significant  locaL  regional, 
or  national  adverse  impact  on  the 
environment  based  on  the  following 
facts: 

1.  The  agreement  would  assure,  lo  the 
extent  possible,  the  prevention  of 
discharges  of  untreated  sewage  into  the 
United  States  associated  with  an 
inadequate  collection  system  in  Nogales, 
Sonora.  It  would  prevent  the  future 
problem  of  even  larger  amounts  of 


untreated  sewage  crossing  the  boundary 
into  the  United  Slates  due  to  both 
inadequate  collection  facilities  and  little 
or  no  treatment  applied  to  the  increasing 
quantities  of  sewage  generated  by  the 
Mexican  city  in  the  future.  It  would 
prevent  introduction  of  untreated 
industrial  wastewaters  into  the  central 
collector  in  Mexico  and  thus  prevent  a 
loss  in  treatment  efficiency  in  the 
international  plant.  The  attendant  health 
hazards  and  odors  associated  wilh  the 
untreated  sewage  crossing  the  boundary 
would  be  eliminated. 

2.  Detrimental  economic  effects 
associated  with  drops  in  the  tourism 
industry  that  could  be  associated  with  a 
health  and  public  nuisance  problem 
related  to  the  sewage  spills  would  be 
avoided. 

3.  The  well-being  of  people  living  and 
traveling  in  the  Nogales,  Ajizona- 
Nogales.  Sonora  area  would  be 
improved. 

4.  Adverse  impacts  as  have  occurred 
would  be  prevented  so  that  the 
improved  water  quality  would  benefit 
all  wildlife  in  the  area. 

5.  The  rehabilitation  and  expansion  of 
the  sewage  collection  system  in  Mexico 
would  not  affect  archaeological  or 
historical  sites  in  United  States  territory 
now  on.  or  proposed  for  nomination  to. 
the  National  Register  of  Historic  Places, 
nor  would  it  affect  the  United  Slates 
properties  listed  on  the  National 
Registry  of  Natural  Landmarks. 

On  the  basis  of  the  Final 
Environmental  AssessmenL  the  U.S. 
Section  determines  that  an 
environmental  impact  statement  is  not 
required  for  (he  United  Slates 
Government  to  enter  into  an  agreement 
with  the  Government  of  Mexico  to 
provide  for  their  participation  in  the 
expansion  of  the  Nogales  International 
Wastewater  Treatment  Plant  and 
hereby  provides  notice  of  a  finding  of  no 
significant  impact. 

The  Final  Finding  of  No  Significant 
Impact  (FONSl)  and  Final 
Environmental  Assessment  (EA)  have 
been  forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal.  State,  and  local  agencies  and 
interested  parlies.  A  limited  number  of 
copies  of  the  Final  FONSl  and  Final  EA 
are  available  lo  Hll  single  copy  requests 
at  the  above  address. 

Date:  August  30. 1988. 
Suzetle  Zatwrosk), 
Staff  Counsel. 

|FR  Doa  aa~20562  Filed  9-8-68;  B:4S  am] 
BiLUMG  CODE  <TiO-03-*l 


INTERNATIONAL  TRADE 
COMMISSION 

llnv.  No  337-TA-2281 

Certain  Fans  With  Bru&filess  DC 
Motors;  Issuance  of  Limited  Exclusion 
Order 

agency:  International  Trade 

Commission. 

ACTION:  Notice. 

summary:  Notice  is  hereby  given  thai 
the  U.S.  International  Trade 
Commission  ("Commission")  has  issued 
a  limited  exclusion  order  under  19 
U.S.C.  1337(d)  lo  prevent  unauthorized 
importation  into  the  United  States  of 
brushless  DC  motors  and  fans  with 
brushless  DC  motors  manufactured 
abroad  by  or  on  behalf  of  Matsushita 
Electric  industrial  Company.  Ltd..  or  any 
related  entity,  that  infringe  claims  3.  9. 
10. 11.  or  12  of  U.S.  Letters  Patent 
4.494,028  (the  "  '028  patenfj- 
AD0RESSE5:  Copies  of  the  limited 
exclusion  order,  the  Commission 
opinion  on  remedy,  ihe  public  interest 
and  bonding,  and  all  other 
nonconfidential  documents  on  the 
record  in  tlie  aboveoptioned 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  am  to  5:15  pm)  m  the  Office  of  the 
Secretary.  U.S,  International  Trade 
Commission.  500  E  Street.  SW..  Room 
112.  Washington,  DC  25436.  telephone 
202-252-1061, 
FOR  FURTHER  INFORMATION  CONTACT: 

Calvin  Cobb,  Esq..  Office  of  the  General 
Counsel.  U.S.  International  Trade 
Commission,  telephone  202-252-1103. 
Hearing  imparied  individuals  are 
advised  that  information  on  the  limited 
exclusion  order  and  this  investigation 
can  be  obtained  by  contacting  the 
Commissions  TDD  terminal  at  202-252- 
1810. 

SUPPIXMENTARY  INFORMATION!  In 

Rotron,  Inc.  v.  U.S.I.T.C.  el  aL  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
("CAFC")  held  that  claims  3  and  9-12  of 
the  "028  patent  were  valid,  end  thai  in 
light  of  the  Commission's  other  findings 
respondents  Matsushita  Electric 
Industrial  Company.  Ltd.  and 
Matsushita  Electric  Corporation  of 
America  violated  section  337  of  the 
Tariff  Act  of  1930  (19  U.SC  1337)  as  a 
matter  of  law.  The  CAFC  remanded  the 
investigation  to  the  Commission  for 
appropriate  further  proceedings.  See  50 
FR  FR  41228  (Oct.  9.  1985)  (institution  of 
investigation):  51  FR  31729  (Sept.  4.  1986) 
(review  and  affirmance  of  initial 
determination);  Rotron.  Inc.  V. 
U.S.I.T.C,  Appeal  No.  87-1099  (Feb.  18. 
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19B8)  (unpublished)  (reversing 
Commission  finding  of  invalidity  with 
respect  to  claims  3.  9-12  of  the  028 
patent,  and  remand  to  the  Commission). 
The  Commission  accordingly  solicited 
written  comments  from  the  parties  to  the 
investigation,  other  Federal  agencies, 
and  interested  members  of  the  public  on 
the  issues  of  remedy,  the  public  interest, 
and  bonding.  S3  FR  17771  (May  18. 1988). 

The  only  comments  received  were 
those  submitted  on  behalf  of 
complainant,  respondents,  and  the 
Commission  investigative  attorney 
("lA").  After  reviewing  these 
submissions  and  the  record  developed 
during  this  investigation,  the 
Commission  determined  that  the 
appropriate  remedy  for  the  violation  of 
section  337  in  this  investigation  is 
issuance  of  a  limited  exclusion  order 
prohibiting,  for  the  remaining  term  of  the 
028  patent,  importation  into  the  United 
States  of  infringing  brushless  DC  motors 
and  fans  with  infringing  brushless  DC 
motors  manufactured  abroad  by  or  on 
behalf  of  Matsushita  Electric  Industrial 
Company.  Ltd..  or  any  related  entity, 
except  ur.der  license  from  the  patent 
owner.  The  Commission  determined  that 
the  public  interest  considerations  listed 
in  section  337(dl  do  not  preclude 
issuance  of  a  limited  exclusion  order 
and  that  while  the  order  is  under  review 
by  the  President  pursuant  to  section 
337(g].  the  excluded  articles  will  be 
entitled  to  enter  into  the  United  Stales 
under  a  bond  in  the  amount  of  22 
percent  of  the  entered  value  of  such 
excluded  articles. 

The  aulhonty  for  these  Commission 
determinations  and  the  limited 
exclusion  order  is  contained  in 
subsections  Id)  and  (g)  of  section  337. 
and  in  §  210.57  (b).  (c).  and  |d)  and 
210.58(a)  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR 
210.57(bHd).  210.58(a|) 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretory. 

Issued:  August  30.  198fl. 
fR  D.jt  aa- 20457  Filed  9-8-88.  a  15  am] 
BiLUNG  coo€  rovym-m 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  In  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  use.  10524  |b)(l)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b) 


1.  Parent  corporation,  address  of 
principal  office  and  stale  of 
incorporation:  ConAgra.  Inc..  ConAgra 
Center.  One  Central  Park  Plaza.  Omaha. 
NE  68102  (a  Delaware  corporation). 

Z.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations, 
addresses  of  their  respective  principal 
offices  and  state  of  incorporation; 

1.  1050  Sansome  Corporation.  1050 
Sansome  St.,  Ste  600.  San  Francisco. 
CA  94111  (a  California  corporation) 

2.  Ag-Chem.  Inc..  Box  67.  Girdletree.  MD 
21829  (a  Maryland  corporation) 

3.  AgriBasics  Fertilizer  Company.  One 
Regency  Square.  700  E.  Hill  Ave..  Ste 
400.  Knoxville,  TN  37915  (a  Delaware 
corporation) 

4.  Armour  Food  Express  Company. 
ConAgra  Center,  One  Central  Park 
Plaza.  Omaha.  NE  68102  (a  Delaware 
corporation) 

5.  Atwood  Commodities.  Inc..  876  Grain 
Exchange  Building.  Minneapolis.  MN 
55415  (a  Nebraska  corporation) 

6  Atwood-Larson  Company.  876  Grain 
Exchange  Building.  Minneapolis.  M.N 
55415  (a  Minnesota  corporation) 

7  BCF.  Inc..  ConAgra  Center,  One 
Central  Park  Plaza.  Omaha.  NE  68102 
(a  Texas  corporation) 

8  Balcom  Chemicals.  4687-18th  Street. 
Greeley,  CO  80634  (a  Colorado 
corporation) 

9.  Blue  Star  Foods.  Inc.,  1023  Fourth 
Street.  Council  BlutTs.  lA  51501  (a 
Nebraska  corporation) 

10.  CAG  Company.  ConAgra  Center. 
One  Central  Park  Plaza.  Omaha.  NE 
68102  (an  Oklahoma  corporation) 

11.  Caribbean  Basic  Foods  Company. 
GPO  Box  G-1960.  San  )uan.  PR  00936 
(a  .Nebraska  corporation) 

12.  Central  Valley  Chemicals.  Inc..  P.O. 
Box  446,  VVeslaco,  TX  78598  (a  Texas 
corporation) 

13.  ConAgra  Fertilizer  Company.  One 
Regency  Square.  700  E.  Hill  Ave.,  Ste 
400,  Knoxville.  TN  37915  (a  Nebraska 
corporation) 

14  ConAgra  International  Feriilizer 

Company.  One  Regency  Square.  700  E. 

Hill  Ave..  Ste  400.  Knoxville.  TN  37915 

(a  Delaware  corporation) 
15.  ConAgra  International  Inc.,  ConAgra 

Center,  One  Central  Park  Plaza. 

Omaha.  NE  68102  (a  Delaware 

corporation) 
18.  ConAgra  International  Netherlands. 

Inc..  ConAgra  Center.  One  Central 

Park  Plaza,  Omaha.  NE  68102  (a 

Delaware  corporation) 
17.  ConAgra  Lonergan  Corporation. 

ConAgra  Center.  One  Central  Park 

Plaza.  Omaha,  N'E  68102  (a  Nebraska 

corporation) 


IB.  Con.^gra  Pet  Products  Company, 
3902  Leavenworth  Street.  Omaha.  NE 
66105  (a  Delaware  corporation) 

19.  ConAgra  Poultry  Company.  422  N. 
Washington.  Box  1997,  El  Dorado.  AR 
71730  (a  Delaware  corporation) 

20.  ConAgra  Transportation.  Inc.,  One 
Regency  Square.  700  E.  Hill  Ave..  Ste 
400.  Knoxville.  TX  37915  (an 
Oklahoma  corporation) 

21.  CTC  North  America.  Inc.,  730  Second 
Avenue  South.  Minneapolis.  MN  55402 
(a  Delaware  corporation) 

22.  Dixie  Ag  Supply.  Inc..  1801  Old 
Montgomery  Road.  Selma.  AL  36701 
(an  Alabama  corporation) 

23.  E.  A.  Miller  Inc..  410  Norlh  200  West. 
Hyrum.  UT  84319  (a  Utah  corporation) 

24.  GA  AG  Chem.  Inc..  Empire 
Expressway.  P.O  Box  1260. 
Swainsboro.  CA  30401  (a  Georgia 
corporation) 

25.  Geldermann  Futures  Management 
Corp..  440  LaSalle  Street.  One 
Financial  Place.  20th  Floor.  Chicago, 
IL  60605  (an  Illinois  corporation) 

26.  Geldermann.  Inc.,  440  LaSalle  Street, 
One  Financial  Place.  20th  Floor, 
Chicago,  IL  60605  (an  Illinois 
corporation) 

27.  Geldermann  Securities.  Inc..  440 
LaSalle  Street,  One  Financial  Place. 
20th  Floor.  Chicago.  IL  60605  (a 
Delaware  corporation) 

28.  Grower  Service  Corporation  (New 
York).  16713  Industrial  Parkway.  P.O 
Box  18037.  Lansing  MI  48901  (a  New 
York  corporation) 

29.  Heinold  Asset  Management.  Inc.  440 
LaSalle  Street,  One  Financial  Place. 
20th  Floor,  Chicago,  IL  60605 

(a  Delaware  corporation) 

30.  Heinold  Asset  Management  Service 
Corp..  440  LaSalle  Street.  One 
Financial  Place.  20th  Floor.  Chicago. 
IL  60605  (a  Delaware  corporation) 

31.  Heinhold  Commodities,  Inc..  440 
LaSalle  Street,  One  Financial  Place, 
20th  Floor.  Chicago,  IL  60605  (a 
Delaware  corporation] 

32.  Hess  i  Clark.  Inc..  7lh  &  Orange 
Street.  Ashland,  OH  44805  (an  Ohio 
corporation) 

33.  HACO,  Inc.,  537  Atlas  Avenue. 
Madison.  WI  53714  (an  Illinois 
corporation] 

34.  Interstate  Feeders.  Inc .  P.O.  Box  628. 
Malta.  ID  83342  (a  Utah  corporation) 

35.  LW  Acquisition,  ConAgra  Center, 
One  Central  Park  Plaza.  Omaha.  NE 
68102  (a  Delaware  corporation] 

36.  Longmont  Transportation  Co..  Inc.. 
ConAgra  Center,  One  Central  Park 
Plaza,  Omaha,  NE  68102  (a  Colorado 
corporation) 

37.  Loveland  Industries.  Inc.  2307  W.  8th 
Street,  Loveland,  CO  80539  (a 
Colorado  corporation) 
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38.  Lynn  Transportation  Company,  Inc.. 
422  N.  Washington,  Box  1997,  El 
Dorado.  AR  71730  (an  Iowa 
corporation] 

39.  MHC.  Inc..  ConAgra  Center,  One 
Central  Park  Plaza,  Omaha.  NE  68102 
(an  Oregon  corporation) 

40.  M  &  R  Distributing  Company.  PO  Box 
E.  West  Highway  30.  Grand  Island. 
NE  68801  (a  Minnesota  corporation) 

41  Mid  Valley  Chemicals.  Inc..  PO  Box 

44B.  Weslaco.  TX  78596  (a  Texas 

corporation) 
42.  Midwest  Agriculture  Warehouse 

Company.  725  S.  Schneider  Street. 

Fremont,  NE  68025  (a  Nebraska 

corporation) 
43  Mid-West  By-Products,  PO  Box  G. 

Greeley.  CO  80632  (a  Nebraska 

corporation) 

44.  Miller  Brothers.  Inc..  410  North  200 
West,  Hyrum,  UT  64319  (a  Utah 
corporation) 

45.  Molinos  de  Puerto  Rico.  Inc..  GPO 
Box  0-1960,  San  |uan.  PR  00936  (a 
Nebraska  corporation) 

46.  Monforl  Energy  Resources.  Inc.,  PO 
Box  G,  Greeley.  CO  80632  (a  Colorado 
corporation] 

47.  Monfort  Food  Distributing  Company, 
PO  Box  C.  Greeley.  CO  80632  (a 
Colorado  corporation) 

48.  Monfort  Lamb  Company.  PO  Box  G. 
Greeley,  CO  80632  (a  Delaware 
corporation) 

49.  Monfort  of  Colorado.  Inc..  PO  Box  G. 
Greeley,  CO  80632  (a  Delaware 
corporation] 

50.  Monfort  Transportation  Company, 
PO  Box  G.  Greeley.  CO  60632  (a 
Colorado  corporation) 

51.  Northwest  Chemical  Corporation. 
4.580  Ridge  Road.  NW..  Salem.  OR 
97303  (an  Oregon  corporation) 

52.  O'Donnell-Usen  Fisheries.  Inc.,  2,55 
Northern  Avenue.  Boston,  MA  02210 
(a  Massachusetts  corporation) 

53.  Omaha  Vaccine  Company.  Inc..  3030 
"L"  Street  Omaha.  NE  68107  (a 
Nebraska  corporation) 

54.  Ostlund  Chemical  Company.  1230 
40ih  Street.  NW..  Fargo.  ND  58102  (a 
North  Dakota  corporation) 

55.  Peavey  Marts.  Inc..  Country  General 
Stores.  123  S.  Webb  Road.  Grand 
Island.  NE  66802 

56.  Plalte  Chemical  Company,  150  South 
Main  Street.  Fremont,  NE  68025  (a 
Nebraska  corporation) 

57.  Public  Grain  Elevator  of  New 
Orleans.  Inc..  730  Second  Avenue 
South.  Minneapolis.  MN  55402  (a 
Louisiana  corporation] 

58.  Pueblo  Chemical  S  Supply  Company. 
PO  Box  1279.  Garden  City.  KS  67846  (a 
Colorado  corporation) 

59.  Scentry,  Inc..  11806  E.  Riggs  Road, 
Chandler.  AZ  85224  (a  Delaware 
corporation) 


60.  Sheepskin  Products,  Inc.,  145  Factory 
Road.  Eaton.  CO  80615  (a  Colorado 
corporation) 

61.  Snake  River  Chemicals.  Inc.,  PO  Box 
1196,  Caldwell.  ID  83650  (an  Idaho 
corporation) 

62.  Spencer  Beef  Corporation.  400  North 
200  West,  H>Tum.  UT  84319  (a 
Nebraska  corporation) 

63.  Summit  Commodity  Advisers,  Inc.. 
PO  Box  C.  Greeley.  CO  80632  (a 
Colorado  corporation) 

64.  Summit  Trading  Company.  Inc  165 
S.  Union  Blvd.,  470.  Lakewood,  CO 
80228  (a  Colorado  corporation) 

65  Swift  Independent  Holding 
Company.  ConAgra  Center.  One 
Central  Park  Plaza.  Omaha.  NE  68102 
(a  Delaware  corporation] 

66-  Taco  Plaza.  Inc..  ConAgra  Center. 
One  Central  Park  Plaza.  Omaha.  NE 
68102  (a  Texas  corporation] 

67,  To-Ricos.  Inc..  PO  Box  646.  Aibonito. 
PR  00609  (a  Nebraska  corporation) 

68.  Trans-Agra  International.  Inc..  1525 
Lockwood  Road.  Billings,  MT  59101  (a 
Tennessee  corporation) 

09.  Transbas.  Inc.,  1525  Lockwood  Road. 
Billings,  MT  59101  (a  Tennessee 
corporation) 

70.  Tri-River  Chemical  Company.  Inc.. 
PO  Box  2778.  Pasco,  WA  99302  (a 
Washington  corporation) 

71.  Tri-Slate  Chemicals.  Inc..  PO  Box 
1837.  Hereford.  TX  79045  (a  Texas 
corporation) 

72.  Tri-Slate  Delta  Chemicals.  Inc..  2873 
Old  Leland  Road.  PO  Box  5817. 
Greenville.  MS  38704 

73.  Tropmi  Import  Company.  5024  Uceta 
Road.  PO  Box  2819.  Tampa.  FL  33619 
(a  Florida  corporation] 

74.  UAP  Special  Products.  Inc..  13808  "F" 
Street.  Omaha.  NE  68137  (a  Nebraska 
corporation] 

75.  United  Agri  Products.  Inc..  2687  18th 
Street,  Box  1286.  Greeley.  CO  806.14  (a 
Delaware  corporation) 

76.  United  Agri  Products  Financial 
Services,  Inc..  4687  IBth  Streel.  Box 
1287.  Greeley.  CO  80634  (a  Colorado 
corporation] 

77.  United  Agri  Products-Florida,  Inc.. 
3804  Coconut  Palm  Drive.  Ste  170. 
Tampa.  FL  33619  (a  Florida 
corporation) 

78.  U.S.  Tire.  Inc..  3443  N.  Central  Ave., 
Ste  1205.  Phoenix.  AZ  80512  (a  Florida 
corporation) 

79.  Weld  Agricultural  Credit.  Inc  PO 
Box  G,  Greeley,  CO  80632  (a  Colorado 
corporation] 

80.  Weld  Insurance  Company.  PO  Box 
G.  Greeley.  CO  80632  (a  Colorado 
corporation) 

81.  Westchem  Agricultural  Chemicals, 
Inc.,  1505  Lockwood  Road.  Billings. 
MT  59107  (a  Montana  corporation) 


82.  Willow  Creek  Talc.  Inc..  1803  Copper 
Road,  Anaconda.  MT  59711  (a 
Montana  corporation) 

83.  Woodward  &  Dickerson  )apan,  Ltd., 
Woodward  House.  937  Haverford 
Road.  Bryn  Mawr.  PA  19010  (a 
Pennsylvania  corporation) 

84.  WVS.  Inc..  537  Atlas  Avenue, 
Madison,  WI  53714  (an  Illinois 
corporation) 

85.  Yellowstone  Valley  Chemicals,  Inc.. 
1525  Lockwood  Road.  Billings.  MT 
59101  (a  Montana  corporation) 

.NoteUi  R.  McGce. 

Secreto.'y. 

|FR  Doc.  SB-20S0e  Filed  !)-S-8».  8:45  am] 

BILUNG  CODE  TMS-Ol-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Dispensary;  Revocation  of 
Registration 

On  March  7. 19«a  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enlorcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Dispensary,  a 
pharmacy  located  at  101  N.  Grimmell 
Road.  Jefferson.  Iowa.  The  Order  to 
Show  Cause  (Oder)  sought  to  revoke 
Dispensary's  Certificate  of  Registration 
A9y039997  under  21  U.S.C,  823(0.  The 
grounds  for  the  proposed  action  are  that 
the  owner  of  Dispensary.  Gail  John 
Sv^'anson,  was  convicted  of  a  felony 
relating  to  controlled  substances.  The 
Order  was  sent  via  registered  mail  and 
was  received  on  March  12. 1988.  Title  21. 
Code  of  Federal  Regulations, 
{  1301.54(a)  allows  the  Registrant  to  file 
a  request  for  a  hearing  within  30  days  of 
the  date  of  receipt  of  the  Order.  Section 
1301.54(d)  provides  that  failure  to  timely 
file  a  request  for  a  hearing  acts  as  a 
waiver  of  the  hearing.  No  request  for  a 
hearing  has  been  filed  and  Dispensary  is 
therefore  deemed  to  have  waived  its 
opportunity  for  a  hearing.  Pursuant  lo  21 
CFR  1301.57.  the  Administrator  now 
issues  his  final  order  in  this  matter, 
based  on  the  information  contained  in 
the  investigative  file. 

The  Administrator  finds  that  on  at 
least  five  separate  occasions  in  1986, 
Mr.  Swanson  sold  quantities  of  cocaine 
to  Special  Agents  of  the  DE.A.  In  a 
statement  lo  DEA  Agents  in  June  of 
1986.  Mr.  Swanson  detailed  a  ten-year 
involvement  with  the  possession  and 
sale  of  cocaine.  Mr.  Swanson  was 
prosecuted  by  information  in  the  United 
Stales  District  Court  for  the  Northern 
District  of  Iowa  and  on  May  28, 1987. 
entered  a  guilty  plea  to  Conspiracy  to 
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Djstnbuie  Cocaine,  in  violation  nf  21 
U  S,C  846. 

The  Drug  Enforcement  Administration 
hds  consistently  held  that  the 
registration  of  a  corporate  i^gistrant 
may  be  revoked  upon  a  finding  that  a 
natural  person  v^ho  is  an  owner,  officer, 
of  key  employee,  or  who  has  some 
responsibility  for  the  operation  of  the 
registrant's  controlled  substance 
business,  has  been  convicted  of  a  felony 
offense  relating  to  controlled 
substances.  See  Yazid M.  Mafidi.  d'b/a 
Cresham  Road  Pharmacy.  Docket  \o 
86-31,  51  FR  27267  (1986):  Ozie  T. 
Faison.  d/b  'a  Smiih  Discount  Drugs, 
Docket  No-  85-37.  51  FR  18403  (1986): 
^nd  K  &  B  Successors.  Inc.  Docket  No 
82-15.  49  FR  34588  (1984|.  Such 
conviction  provides  the  lawful  grounds 
fur  the  revocation  of  a  corporate 
registrant's  registration,  and  for  the 
denial  of  any  pending  application  for 
renewal  of  that  registration.  21  U.S.C. 
824(a)(2)  and  823(0(3). 

Accordingly,  having  concluded  that 
there  is  a  lawful  basis  for  the  revocation 
of  the  pharmacy's  registration,  and  for 
the  denial  of  any  pending  applications 
f'T  renewal,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S  C  823  and  824  and  28  CFR 
0  ir)O(b).  hereby  orders  that  DF.A 
Certificate  of  Registration  A99039997. 
previously  issued  to  Dispensary  be,  and 
It  hereby  is.  revoked.  The  Administrator 
further  orders  that  any  pending 
dpplications  for  renewal  of  that 
registration  be.  and  they  hereby  are, 
denied. 

This  order  is  effective  October  11. 
1988. 

□ale  September  6. 1988. 
(ohn  C.  Lawn. 

.'\dr'!nistro!or 

|FR  Doc.  88-20536  Filed  9-8-88;  8:45  am] 
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Russell  R.  Mann,  D.D.S,;  Revocation  of 
Re^iistraUon 

On  .March  24.  1988.  the  Deputy 
.Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  (Order)  proposing  to 
revoke  the  DF..\  Certificate  of 
Registration  of  Russell  R.  Mann.  D.D.S. 
of  Cleveland.  Ohio.  The  statutory  basis 
for  the  proposed  action  was  that  Dr 
Mann  is  not  currently  authorized  to 
handle  controlled  substances  in  the 
State  of  Ohio.  21  US  C-  824(a)(3). 

The  Order  was  sent  via  registered 
mail  and.  although  the  return  receipt 
received  by  the  DEA  was  signed,  it  was 


not  dated.  It  has  now  been  more  than  30 
days  since  the  return  receipt  was 
received  by  the  DEA  and  hence  more 
than  30  days  since  the  Order  was  served 
by  the  DEA  on  Dr.  Mann,  Title  21  of  the 
Code  of  Federal  Regulations. 
§  1301.541a)  allows  a  recipient  to  file  a 
request  for  a  hearing  within  30  days  of 
the  date  of  receipt  of  an  Order  to  Show 
Cause.  Section  1301.54(dl  provides  that 
failure  to  timely  file  a  request  for  a 
hearing  acts  as  a  waiver  for  the  hearing. 
No  request  for  a  hearing  has  been  filed 
Dr.  Mann  is  therefore  deemed  to  have 
waived  his  opportunity  for  a  hearing 
and  pursuant  to  21  CFR  1301.57.  the 
Administrator  now  issues  his  final  order 
in  this  matter,  based  on  the  information 
contained  in  the  investigative  file. 

On  February  27. 1987.  the  Ohio  Slate 
Dental  Board  issued  a  seven  count 
citation  alleging  that  Dr.  Mann  issued 
numerous  prescriptions  for  controlled 
substances  to  individuals  for  no 
legitimate  thereapeutic  purpose.  A 
hearing  was  held  by  the  Board  on  April 
15, 1967,  and  all  seven  rA>unts  were 
found  to  be  true.  The  Board  found,  inler 
alia,  that  in  a  two  month  period  from 
December  1986  to  January  1987.  Dr. 
.Mann  issued  prescriptions  totaling 
approximately  1275  dosage  units  of 
Dilaudid  to  various  individuals  for  no 
legitimate  medical  purpose.  On  April  24, 
1987.  the  Board  revoked  Respondent's 
license  to  practice  dentistry  Dr.  Mann 
subsequently  obtained  an  order  from  the 
Court  of  Common  Pleas  of  Summit 
County.  Ohio  slaying  the  Board's  Order. 
The  Stay  provided,  however,  that  Dr. 
Mann  "shall  not  dispense  or  prescribe 
any  scheduled  dnigs  dunng  the  pending 
of  this  appeal." 

The  Administrator  finds  that  Dr 
Mann  is  not  authorized  to  handle 
controlled  substances  in  any  manner  in 
the  State  of  Ohio.  Since  the  DEA  does 
not  have  authority  to  maintain  the 
registration  of  a  practitioner  who  is  not 
authorized  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  business.  Dr.  Mann's 
Certificate  of  Registration  must  be 
revoked.  See  F.merson  Emery.  .M.D.. 
Docket  No  85-46.  51  FR  9S43  (1986): 
Avner Kauffman.  M.O.,  Docket  No.  85-8. 
50  FR  34208;  Agoslino  Carlucci.  M.D.. 
Docket  No  82-20,  49  FR  33184  (1984) 
The  Administrator  concludes  that  there 
is  a  lawful  basis  for  the  revocation  of 
Dr.  Mann's  DEA  Certificate  of 
Registration 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  use.  823  and  824  and  28  CFR 
0  l(X)(b).  hereby  orders  that  DEA 
Certificate  of  Registration  AM8504614 
be.  and  it  hereby  is.  revoked.  The 


Administrator  further  orders  that  any 
outstanding  applications  for  registration 
submitted  by  Dr.  Mann  be.  and  Ihey 
hereby  are.  denied. 

This  Order  is  effective  on  September 
9. 1988. 

Dale:  September  6. 1988. 
lolm  C.  Lawn, 

.^dministratnr 

ire  Doc,  88-20535  Hied  9-8-88:  8:45  am| 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  l^bor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  Ihe  public. 

List  of  Recordkeeping  Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporling  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  Ihe  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporling 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OKIE  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporling  n-quiremenis 
and  Ihe  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval.  If  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  Ihe  information  collection. 
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Comments  and  Questions 

Copies  of  the  recordkeeping/reporling 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management  U.S.  Department  of  Labor. 
200  Constitution  Avenue  NW.,  Room  N- 
1301.  Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn  OMB  Ue-k  Officer  for  (BLS/DM/ 
KSA ,'En  A  OLMS ;  .MSHA/OSHA/ 
PWHA/VETSl.  Office  of  Management 
,ind  nudgol.  Room  3208,  Washington,  DC 
:05()3  (Telephone  (202)  39.1-6880) 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

New 

Pension  and  Welfare  Benefits 
Administration 

Proposed  Regulation  Regarding 
Allocation  of  Fiduciary  Responsibility, 
Federal  Retirement  Thrift  Investment 
Board  1210-AA30 
On  occasion;  Semi-annually 
Federal  agencies  or  employees 
2  respondents:  0.5  total  hours;  3  minutes 
per  response 

This  proposed  regulation  establishes 
procedures  which  a  fiduciary  must 
follow  in  order  to  allocate  fiduciary 
responsibility  to  another  fiduciary. 

Proposed  Regulation  Relating  to  the 

Definition  of  Adequate  Consideration 
On  Occasion 
Businesses  or  other  for  profit:  Small 

businesses  or  organizations 
30,109  responses;  112.918  hours;  3.76 

hours  per  response 

This  regulation  would  provide 
guidance  as  to  what  constitutes 
adequate  consideration  under  section 
3(18)  of  ERISA  for  assets  other  than 
securities  which  there  is  a  generally 
recognized  market. 

Extension 

Mine  Safety  and  Health  Administration 

Gamma  Radiation  Exposure  Records 

1219-0039 

Quarterly 

Operators  of  metal  and  nonmetal 

underground  mines 
15  respondents:  240  total  hours:  4  hours 

quarterly 

Requires  operators  of  metal  and 
nonmetal  underground  mines,  where 


radioactive  ores  are  mined,  to  keep 
records  of  the  results  of  annual  gamma 
radiation  surveys  and  individual  miner's 
cumulative  gamma  radiation  exposure 

Signed  at  Washington.  DC  Itiis  eth  day  of 
September.  1968. 
MarilelU  L.  Scott, 

Acling  Departmental  Clearance  Officer 
IFRDdc  88-20569  Filed  9-8-88;  8:45  am) 
WLUNG  COOC  4S10-2»-M 


Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  m 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rales  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  Ihe  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  Ihe  provisions  of 
the  Davis-Bacon  .Act  of  March  3. 1931.  as 
amended  (46  Slat.  1494,  as  amended.  40 
U.S.C  2763)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevaihng  rales  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  Ihe  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein- 
Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  Ihe  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  dale  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 


determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dales  and  are  effective 
from  their  dale  of  notice  in  the  Federal 
Register,  or  on  the  dale  written  notice  i& 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  wilhm  the 
geographic  area  indicated  ^s  required  by 
en  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5,  The  wage  rales 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
govermnental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue.  NW..  Room  S-3504. 
Washington.  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
Ihe  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume.  State,  and  page 
number(s).  Dales  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisionsa  being  modified. 


Volume  I 
Florida: 

FL88-1  (Jan.  8,  1988) p.  100. 

Kentucky: 

KY88-2S  (Jan.  8.  1988)-....  p.  356. 
Pennsvlvania: 

PAli8-4  (Jan.  8.  1988) p.  870. 

PA88-11  (Jan.  B.  1888) p.  934. 
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PA88-14  tldn  8.  1988)    .  .  p  9T^. 
PAa8-22  fjan,  8,  1968)  ,  .    pp.  MO  9(l2-9»4. 

p.  99a 
Volume  II 

Illinois. 

IL88-12  (Ian.  «.  1988) .-...  p.  16S 

n-8»-H  (Jan.  a  1968) p  1B8. 

Indiana: 

(N88-1  !'1,,n  8.  1968)  pp  2M.  238. 

IN8fl-i  flan   8.  1988)  p,  247 

!.N88-^  ijan.  8,  1988) p.  279. 

Ohto 

OH8U-1  IJaa.  &  1960)  _..  pp.  727-728. 

OHftft-Z  I  Ian.  8.  1968) ...-  p.  742- 

OHdft-3  (Jan.  &  1968) p.  7M. 

cniOA-ZA  (Jan.  8. 1988) .._  p.  B15. 

OHBa-29  Uan.  8, 1988)  —  pp.  827.  B^S. 
pp.  805.  842. 
Liimg  by  Location  pp.  xxxj-xxxiu 

findexl 
Lisrfng  by  Decision  p.  Iv 

(index) 

Volume  /// 
Colorado; 

C088-1  (Jan.  8.  1988) pp  104-106- 

!-TS8-1  (Jan.  8.  19881      -     p  33fl 

General  Wage  Determination 

Publication 

General  wage  determinations  issued 
ander  the  Davis-Bacon  and  Related 
Acts,  inchiding  those  noted  above,  may 
be  found  in  the  Government  Printing 
Office  [GPO)  document  entitled 
■  General  Wage  Determinations  Issued 
l-'nder  The  Daua-Bacon  And  Related 
Arts"  This  pubiicatiun  is  available  at 
each  of  the  50  Regionai  Government 
Depository  Libraries  and  many  of  the 
1.400  Government  Depository  Libranes 
dcruss  the  country  Subscriptions  may 
be  purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washmgton.  DC  20402  (202)  783- 
3238. 

When  ordering  subscriptionfs).  be 

sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes. 
drranged  by  State.  Subscriptions  includt- 
dn  annual  edition  [issued  on  or  about 
lanuary  1)  which  includes  all  current 
general  wa«e  determmalions  T.r  the 
Stdtes  covered  by  each  volume. 
Throuahout  the  remainder  of  the  year. 
rryular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  2nd  day  of 

Scplemhpr  lt»fl8. 

Alan  L  .Moss, 

Dtrt^i  !w  Dr-  :sion  of  Wage  Deltfrminations. 
iPR  Du':  «8-20341  Filed  9-8-88:  8:45  amj 
aiLLiMG  CODE  4S'0-27-«l 


Mine  Safety  and  Health  Administration 

[DocKctNo   M-38-t59-<:' 

Becky  Mining.  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Becity  .Mming.  inc..  Drawer  llb<>. 
Grundy.  Virginia  24614  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.305  (weekly  examinations  for 
hazardous  conditions)  to  its  Mine  No.  2 
(ID.  No.  44-06170)  located  in  Buchanan 
County.  Virginia.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  seals  in  return 
aircourses  be  examined  in  their  entirety 
on  a  weekly  basis. 

2.  Petitioner  states  that  due  to  rock 
falls  and  poor  roof  conditions  existing 
old  works  in  the  first  left-hand  section 
and  the  right-hand  pillar  sections  of  the 
mine  cannot  be  safely  traveled,  and  to 
require  certified  personnel  to  perform 
weekly  checks  could  result  in  a 
diminution  of  safety. 

3.  As  an  alternate  method,  petitioner 
proposes  to  establish  an  air  monitoring 
station  where  the  quality  and  quantity 
of  air  passing  over  the  old  works  can  be 
monitored.  In  support  of  this  request 
petitioner  states  that — 

(a)  Examinations  for  air  quality/ 
quantity  would  be  conducted  by  a 
certified  person  on  a  weekly  basis  and  a 
log  would  be  kept  at  each  station; 

(b)  Variations  that  are  noted  would  be 
investigated  and  appropnate  corrective 
action  would  be  taken;  and 

(c)  The  mine  is  located  abox'e 
draina^  and  methane  has  never  been 
detected; 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safely  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arhngton.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  11, 1988.  Copies  of  the  petition 
are  avaHable  for  inspection  at  that 
address. 


DhIc  August  31.  1968 
Patricia  W.  Stivey, 

Pir^dor.  Office  of  Standcxfa.  Regulations 
and  Variances. 
[FR  Doc  88-20572  Filed  9-8-88;  ar4&  am] 

BIU.INQ  COOC  4»IO-4S-» 


IDocketNo   M-e8-1'i6-C: 

BethEnergy  Mines.  Inc.;  Petition  for 
Moditfcation  of  Application  of 
Mandatory  Safety  Standard 

BethEnergy  Mines,  Inc..  Penn.sylvania 
Division,  P.O.  Box  143.  Eighty  Four. 
Pennsylvania  15,130  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.305  (weekly  examiriittions  for 
hazardous  conditions)  to  its  84  Complex. 
Livingston  Portal  (ID.  No  35-00958) 
located  in  Washington  County. 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  retiun  aircourses  be 
examined  in  their  entirety  on  a  weekly 
basis. 

2.  Petitioner  states  that  the  roof  in 
certain  specified  areas  has  become 
hazardous,  roof  falls  have  occurred,  and 
rehabilitation  of  these  ureas  would 
create  a  diminution  of  safely  lo  the 
examiners  and  miners. 

3.  As  an  alternate  method,  petitioner 
proposes  to  establish  monitoring 
stations  in  lieu  of  traveling  the  aircourse 
in  its  entirety.  In  support  of  this  request, 
petitioner  states  that — 

(a)  The  specified  aircourses  would  no 
longer  be  a  part  of  the  ventilation 
system  of  active  working  sections: 

(b)  The  monitoring  stations  and 
access  routes  would  be  kept  in  a 
travelable  and  safe  condition,  and  air 
lock  doors  would  be  provided  when 
needed.  Station  identification  signs 
would  be  posted  along  the  haulage  road: 

(c)  Methane  and  air  readings  wnuld 
be  made  daily  by  a  certified  prrs.'n  at 
each  measuring  station.  The  results  of 
the  examinations  would  be  recorded  on 
a  date  board  or  in  a  book  located  at 
each  measuring  station.  The  daily 
readings  would  also  be  posted  in  a 
record  book  kept  on  the  surface:  and 

(d)  Methane  would  not  be  allowed  to 
accumulate  beyond  legal  limits  in  these 
aircourses  A  marked  variation  in 
quantity  or  0.5  percent  increase  in 
methane  content  would  cause  an 
investigation  to  be  conducted  and 
appropriate  action  would  be  taken. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
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degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Tliese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mme  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  11. 198&  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

D^led:  August  31.  1988. 
Patricia  W.  SUvey. 

Director.  Oifice  of  Standards.  Regulatiorrs 
and  Variances. 
|FR  Doc  88-20670  Filed  B-ft-88.  8:45  am) 

BlUMQCtMX  «S1»-«S-H 


I  Docket  No.  M-S8-154-C) 

Canada  Coal  Co.,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Canada  Coal  Company.  Inr...  P.O.  Box 
2688,  Pikevjlle.  Kentucky  41301  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75-305  (weekly  examinations  for 
hazardous  conditions)  to  its  No.  2  Mine 
(l.D.  No.  15-02410)  located  in  Pike 
County.  Kentucky.  The  petition  is  filed 
under  section  101(c)  of  ihe  Federal  Mine 
Safely  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  return  aircourses  be 
examined  in  their  entirety  on  a  weekly 
basis. 

2.  Due  to  roof  falls  certain  areas  of  the 
mine  cannot  be  safely  traveled. 

3.  As  an  alternate  method,  petitioner 
proposes  to  establish  two  evaluation 
points  where  the  quantity  and  quality  of 
air  would  be  examined  by  a  qualified 
person  on  a  daily  basis.  The  results  of 
the  examinations  would  be  recorded  in 
a  pre-shift/on-shift  examination  book. 

4.  In  support  of  this  request,  petitioner 
states  that — 

(a)  The  return  airway  is  not  a  part  of 
the  mine  escapeway  system; 

(b)  Air  passing  through  this  area  does 
not  pass  over  any  electrical  power 
sources;  and 

(c)  No  methane  has  been  delected  in 
the  face  area  or  return, 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 


Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  TTiese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safetj'  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  11, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dale:  August  31. 1988. 
Patricia  W.  SUvey, 

Director.  Office  of  Standards,  H^ulubong. 
and  Variances. 

|FR  Doc.  68-20571  FUed  9~8-«»:  8:45  amj 
B4UJNG  COOC  «$tO-«3-H 


(Docket  No.  M-88-163-^1 

Gamble  Mining  Co..  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

G.-mble  Mining  Company.  Inc., 
Drawer  1160.  Grundy.  Virginia  24014  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.305  (weeTtly  examinations 
for  hazardous  conditions)  lo  its  Mine 
No.  3  (LD.  No.  44-06318)  located  in 
Buchanan  County.  Virginia.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  TTie  petition  concerns  the 
requirement  that  aircourses  be 
examined  in  their  entirety  on  a  weekly 
basis. 

2.  Petitioner  stales  that  due  to  rock 
falls  and  poor  roof  conditions  existing 
old  works  in  the  first  right-hand  pillar 
section  of  the  mine  cannot  be  safely 
traveled,  and  to  require  certified 
personnel  to  perform  weekly  checks 
could  result  in  a  diminution  of  safety. 

3.  As  an  alternate  method,  petitioner 
proposes  to  establish  an  air  monitoring 
station  where  the  quality  and  quantity 
of  air  passmg  over  the  old  works  can  be 
monitored.  In  support  of  this  request 
petitioner  states  that — 

(a)  Examinations  for  air  quality/ 
quantity  would  be  conducted  by  a 
ceriified  person  on  a  weekly  basis  and  a 
log  would  be  kept  at  each  station; 

(b)  Variations  that  are  noted  would  be 
investigated  and  appropriate  corrective 
action  would  be  taken;  and 

(c)  The  mine  is  located  above 
drainage  and  methane  has  never  been 
detected; 

4.  Petitioner  states  th^t  the  proposed 
alternate  method  will  proWde  the  same 


degree  of  safely  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Ariinglon.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  11, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  thai 
address- 
Date:  August  31. 19BB. 
Patrida  W.  SDvey, 

Director.  Office  of  Standards.  Retfulations. 
and  Variances 

[FR  Doc.  88-205-5  Fll«i  9-8-88:  8:45  Bm| 
BlLUtfO  CODE  451&-«3~« 


[Docket  No,  M-88-151-CI 

Golden  Cak  Mining  Co.;  Petitton  for 
Modification  of  Appiicatton  of 
Mandatory  Safety  Standard 

Golden  Oak  Minmg  Cuniptiny.  Route 
2.  P.O.  Box  177.  Whitesburg.  Kentucky 
41858  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1710  (cali  and 
canopies)  to  its  Black  Oak  No.  5  Mine 
(l.D.  No.  15-15288).  its  Black  Oak  No.  6 
Mine  (ID.  No.  15-15703).  and  its  Black 
Oak  No.  7  Mine  (ID.  No.  15-16287)  all 
located  in  Knott  County.  Kentucky.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  Petitioner  states  that  the  use  of  cabs 
or  canopies  would  result  in  a  diminution 
of  safety  because  the  cabs  or  canopies 
would  limit  the  equipment  operator's 
visibility,  causing  the  operator  to  lean 
out  while  in  motion,  exposing  himself 
and  others  to  danger.  The  cabs  or 
canopies  would  create  cramped 
conditions  causing  unnecessan.  fatigue 
resulting  in  reduced  alertness  and 
safety.  Limited  operating  space  would 
hinder  the  operators  escape  from  the 
equipment  in  case  of  an  emergency  and 
the  cabs  or  canopies  would  hit  the  roof 
bolt  plates  and  create  weak  roof 
suppori. 

3.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard 


35130 


Federal  Regisler  /  Vol,  53,  No.  175  /  Friday.  September  9.  1988  /  Notices 


Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
':omments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard-  Arhnglon.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  m  that  office  on  or  before 
October  11. 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

D>Kfr  A'jjiist  31.  1986. 
Patricia  W.  Silvey. 

Director.  Office  of  Standards,  Regulations 
and  Variances. 
[FR  Doc.  86-20573  Filed 9-e-«8;  845 am] 

BILLNfO  COOE  4$l0-43-«l 


{Docket  No.  M-eS-ISO-CI 

Leeco,  Inc.;  Petition  for  Modification  of 
Application  of  Mandatory  Safety 
Standard 

Leeco.  Inc..  100  Coal  Drive,  I^ndon. 
Kentucky  40741-8799  has  filed  a  petition 
!o  modify  the  application  of  30  CFR 
75.1701  (abandoned  areas  adjacent 
mines:  drilling  of  boreholes)  to  its  Mine 
\n  22  (ID.  No  15-11548).  its  Mine  No. 
44  (I  D  No.  15-14616).  Its  Mine  No.  60 
(ID,  No  15-12S41)  all  located  in  Leslie 
County.  Kentucky,  and  to  its  Mine  No. 
47  (I.D.  No.  15-13830)  located  in  Clay 
County.  Kentucky.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  whenever  any  working 
place  approaches  within  50  feet  of 
abandoned  areas,  or  wilhm  200  feet  of 
any  other  abandoned  areas  that  cannot 
be  inspected  and  may  contain 
dangerous  accumulations  of  water  or 
gas.  or  within  200  feet  of  any  workings 
of  an  adjacent  mine,  boreholes  must  be 
drilled  al  least  20  feet  in  advance  of  the 
working  place  and  be  continually 
maintained  to  a  distance  of  at  least  10 
feet  in  advance  of  the  advancing 
working  face. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  probe  drills  capable  of 
drilling  long  lest  drill  holes  in  excess  of 
400  feet  in  lieu  of  20-foot  test  drill  holes. 

3.  In  support  of  this  request,  petkioner 
states  that — 

(a)  Test  holes  would  be  drilled  into 
the  face  before  the  working  section 
reaches  the  200-foot  barrier  to  the 
abandoned  mine.  Seven  holes  would  be 
drilled  deep  enough  to  intersect  the 
abandoned  workings.  One  hole  would 
be  drilled  on  each  centerline  of  the 


middle  three  faces.  Two  holes  would  be 
dnlled  at  the  midpoints  between  the 
cenlerhne  holes.  Two  holes  would  be 
drilled  27 V^  feet  outside  of  the  centerline 
holes; 

(b)  The  seven  test  holes  would 
intersect  the  abandoned  workings  prior 
to  the  faces  advancing  inby  the  200-foot 
barrier.  If  data  collected  from  the  test 
holes  indicates  that  no  hazardous 
atmospheric  or  water  condition  exists  in 
the  abandoned  workings  where  the 
active  face  would  intersect,  mining  of 
the  middle  three  entries  would  proceed 
along  the  dnll  holes  to  cut  into  the 
abandoned  mine:  and 

(c)  Once  the  seven  test  holes  have 
located  the  old  workings  and  allowed 
for  the  determination  of  conditions,  the 
projected  three  advance  headings  would 
be  bracketed  by  test  holes  and  the 
miners  would  be  completely  protected 
from  accidental  inundation  by  cutting 
into  undetected  abandoned  workings. 

4.  Petitioner  states  that  the  proposed 
ahemate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  11. 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Date:  August  31, 1968. 
Patrida  W.  SUvey. 

Director.  Office  of  Standards.  Regulations 
and  Variances. 
[FR  Doc,  88-20574  Filed  9-8-88;  8:45  am) 

BILUNQ  COOe  45ia-43-«l 


(Dock«t  No.  M-88-164-CI 

Old  Ben  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Oid  Ben  Coal  Company,  200  Public 
Square.  Cleveland.  Ohio  44114-2375  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1002  (location  of  trolley 
wires,  trolley  feeder  wires,  high-voltage 
cables  and  transformers)  to  its  Mine  No. 
24  (LD.  No.  11-00589)  located  in  Franklin 
County.  Illinois.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  uf  the  petitioner  s 
statements  follows: 


1.  The  petition  concerns  the 
requirement  that  trolley  wires  and 
trolley  feeder  wires,  high-voltage  cables 
and  transformers  not  be  located  inby  the 
last  open  crosscut  and  that  they  be  kept 
at  least  150  feet  from  pillar  workings. 

2.  As  an  ellernate  method,  petitioner 
proposes  to  use  2300  volt  a.c.  electricity 
to  power  the  No.  4  longwall  panel  and 
subsequent  longwall  panels  or 
components  of  such  panels. 

3.  In  support  of  this  request,  petitioner 
slates  that — 

(a)  The  No.  14  longwall  panel  would 
have  a  "hybrid"  face  in  that  only  the 
shearer  would  be  powered  by  24O0  volt 
ac.  electricity; 

(b)  Tlie  pan  line  and  stage  loader 
would  be  powered  by  medium  voltage 
electricity;  and 

(c)  Future  panels,  whether  totally  high 
voltage  or  hybrid,  would  be  subject  to 
the  same  terms  and  conditions. 

4.  Petitioner  stales  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  827.  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  11,  1986.  Copies  of  the  petition 
are  available  for  inspection  at  (hat 
address. 

Drtle;  AuRusI  31. 1988. 
Patricia  W.  SUvey. 

Director.  Office  of  Standards.  Regulations 
and  Variances. 
(FR  Doc  88-20576  Filed  9-8-88:  a;45  am| 

BILUNQ  CODE  4$10-43-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

INotice  68-74] 

NASA  Advisory  Council;  Establishment 
of  Commercial  Programs  Advisory 
Committee  and  Reorganization  of  the 
NASA  Advisory  Committee  Structure 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Establishment  of 
Commercial  Programs  Advisory 
Committee  and  Reoganization  of  the 
NASA  Advisory  Committee  Structure  in 
the  Areas  of  Space  Science  and 
Applications. 


Federal  Register  /  Vol.  53.  No.  175  /  Friday.  September  9,  1988  /  Notices 


35131 


summary:  Pursuant  to  section  14(b)(1)  of 
the  Federal  Advisory  Conunittee  Act. 
Pub.  L.  92-463,  and  after  consultation 
with  the  Committee  Management 
Secretariat.  General  Services 
Administration,  the  National 
Aeronautics  and  Space  Administration 
has  determined  that  establishment  of 
the  Commercial  Programs  Advisory 
Commiittee  of  the  NASA  Advisory 
Council,  and  reorganization  of  the 
committees  of  the  NASA  Advisory 
Council  responsible  for  advising  in  the 
areas  of  space  science  and  applications 
is  in  each  case  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  NASA  by  law  In 
the  reorganization,  the  following 
committees  will  be  abolished: 

Ufe  Sciences  Advisory  Comraitlee 
Splice  Applications  Advisory  Commiiiee 
Space  and  Earth  Science  Advisor)' 
Committee 

To  replace  them,  the  following 
committees  will  be  established: 

Acmspace  Medicine  Advisory  Committee 
Spare  Science  and  Appticaiions  Advisor>' 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Nathaniel  B.  Cohen.  National 

Aeronautics  and  Space  Administration. 

Code  ADI-1.  Washington.  DC  20546 

(202/453-87t'>6) 

SUPPLEMENTARY  INFORMATION:  The 

function  of  the  Council  is  to  consult  with 
and  advise  the  NASA  Administrator  or 
designee  with  respect  to  plans  for.  work 
m  progress  on.  and  accomplishments  of 
NASA's  aeronautics  and  space 
programs. 

The  Commercial  Programs  Advisory 
Committee  will  be  concerned  with  the 
overall  NASA  program  supporting  the 
commercial  development  of  space,  both 
relevant  policies  and  program  scope  and 
content. 

The  Aerospace  Medicine  Advisory 
Committee  will  be  concerned  with  all 
Agency  activities  related  to  the  science 
and  practice  of  aerospace  medicine, 
including  space  medicine,  biomedical 
research,  and  environmental  heaUh.  and 
those  aspects  of  developmental, 
gravitational,  and  planetary  biology  that 
impact  human  health  and  performance 
in  space. 

The  Space  Science  and  Applications 
Advisory  Conmiittee  wUl  be  concerned 
with  space  observations  and  use  of 
space  technology  in  support  of  basic 
research  in:  (1)  Solar  system 
exploration:  (2)  astrophysics,  cosmology, 
and  relativity  physics;  (3)  solar  and 
space  physics:  (4)  earth  science 
(including  interactions  of  the 
atmosphere,  oceans,  and  masses,  and 
biosphere);  (5)  fundamental  physics  and 
chf  mistry:  and  (6)  life  .sciences 


(including  fundamental  biological 
mechanisms.  pUnt  and  animal 
physiology,  and  exobiology).  It  will  also 
be  concerned  with  applied  research  and 
the  applications  of  space  technology  in; 

(1)  Materials  science  and  biotechnology. 

(2)  earth  remote  sensing,  and  (3) 
communications. 

September  1. 1988. 

Ann  Bradley. 

Advisory  Committee  Management  Officer. 

Saiional  Aeronautics  and  Space 

Administration. 

|FR  Doc  88-20523  Filed  9-8-88;  8:45  am) 

BiLLINQ  COOC  7510-01-M 


I  Notice  (68-76)1 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  tor 
the  Galileo  Mission  (Tier-2) 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Notice  of  Intent  to  prepare  a 
draft  environmental  impact  statement 
(DEIS):  Galileo  Mission. 

summary:  On  November  30, 1987, 
NASA  published  a  "Notice  of 
Availability  of  a  Supplemental  Draft 
Environmental  Impact  Statement" 
(SDEIS)  for  the  Galileo  and  Ulysses 
Missions  (52  FR  45513)  that  addressed 
the  proposed  action  of  continuing 
preparation  of  the  Galileo  and  Ulysses 
missions,  for  launch  on  board  the  Space 
Shuttle  utilizing  the  Inertial  Upper  Stage 
(STS/IUS),  in  October  19B9  and  October 
1990  respectively.  The  SDEIS  (Tier-1) 
was  necessitated  by  the  cancellation  of 
the  Centaur  G  (Shuttle  version)  and  the 
subsequent  reconfiguration  of  the 
missions  to  use  the  lUS  and  of  Galileo  to 
use  a  Venus -Earth -Earth  Gravity  Assist 
(VEEGA)  trajectory.  Substantive  public 
comments  on  the  proposed  action 
described  in  the  SDEIS  have  been 
received  and  are  being  considered  in  the 
preparation  of  the  Final  EIS  (Tier-l). 
Concurrent  with  the  preparation  of  the 
Final  EIS  (Tier-l),  NASA  is  preparing  a 
DEIS  (Tier-2),  which  will  address  the 
proposed  action  of  completion  of 
preparations  and  operation  of  the 
Galileo  mission,  including  its  planned 
launch  in  October  1989. 

The  Galileo  Mission  will  study  Jupiter, 
probe  the  |ovian  planetary  atmosphere, 
study  the  four  major  moons  and  the 
planet's  extended  electromagnetic 
environment.  To  gain  sufficient  velocity 
to  reach  Jupiter,  the  Galileo  spacecraft 
will  first  execute  a  Venus  gravity-assist 
flyby  and  then  two  Earth  gravity  assist 
flybys.  This  trajectory  Is  known  as  the 
VEEGA  trajectory,  and  the  analysis  of 
the  probabUity  of  an  inadvertent  reentry 


to  Earths  atmosphere  during  an  Earth 
fiyby  will  be  in  the  Final  EIS  (Tier-l). 
The  safety  and  environmental 
implications  of  the  VEEGA  trajectory 
will  be  treated  in  detail  in  the  DEIS 
(Tier-2)  for  the  Galileo  Mission. 

The  DEIS  (Tier-2l  for  the  Galileo 
Mission  will  address  the  proposed 
action  of  completion  of  preparations  and 
operation  of  the  Galileo  mission, 
including  its  planned  launch  in  October 
19B9,  and  the  alternatives:  (1)  Delaying 
completion  of  preparations  in  favor  of  a 
launch  in  the  1991  opportunity,  and  (2) 
cancelling  further  work  on  the  mission 
(i.e..  the  "No  Action"  alternative).  As 
part  of  the  consideration  of  alternatives, 
the  EIS  will  also  consider  an  alternative 
launch  configuration.  the-Titan-IV/IUS 
expendable  launch  syslem. 

The  environmental  effects  of  these 
actions  are  those  associated  with  the 
launch  vehicle  and  those  associated 
with  the  Galileo  spacecraft. 
Environmental  effects  associated  with 
the  launch  vehicle  have  been  considered 
in  the  previously  pubhshed  EIS's  on  the 
Space  Shuttle  Program  (1978),  the 
Kennedy  Space  Center  (Revision  1979). 
and  the  SDEIS  for  the  Galileo  and 
Ulysses  Missions  (Tier-l)  (1987). 

Potential  environmental  effects 
associated  with  the  Galileo  spacecraft 
are  principally  adverse  health  and 
environmental  effects  related  to  the 
possible  release  of  plutoniura-23B  from 
the  spacecraft  Radioisotope 
Thermoelectric  Generators  (RTG's)  and 
the  Radioisotope  Heater  Units  (RHU's) 
stemming  from  (1)  an  accident  or 
mission  abort  during  launch,  or  (2) 
reentry  of  the  spacecraft  from  Earth 
orbit  or  during  an  Earth  flyby.  The 
potential  effects  associated  with  the 
Galileo  spacecraft  which  will  be 
considered  in  preparing  the  DEIS  (Tier- 
2)  for  the  Galileo  Mission  include 
impacts  on  air  and  water  quality;  local 
land  area  contamination  by  plutonium- 
238;  adverse  health  and  safely  impacts: 
the  disturbance  of  biotic  resources;  the 
occurrence  of  adverse  impacts  in 
wetland  areas  or  in  areas  containing 
historical  sites:  and  socioeconomic 
impacts.  The  analysis  will  use  the  latest 
information  from  a  detailed  Final  Safety 
Analysis  Report  currently  being 
prepared  by  the  Department  of  Energv' 
(DOE).  The  DOE  is  participating  as  a 
cooperating  agency  in  the  preparation  of 
this  EIS  because  of  the  DOE's  role  in 
providing  RTG's  and  RHU's  and  their 
responsibility  for  the  safe  operation  of 
this  power-source  equipment. 

The  DEIS  is  expected  to  be  released 
for  review  in  January  1989.  Written 
comments  or  suggestions  concerning  the 
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scope  of  Ihis  EIS  are  solicited  a!  this 

time. 

date:  Comments  in  response  to  this 

n.itire  must  be  received  in  writing  on  or 

before  October  11. 1988. 

AOORESS:  Office  of  Space  Science  and 

Applications,  Code  E.  National 

Aeronautics  and  Space  Administration. 

Washins^on,  DC  20546, 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr,  Dudley  G.  VlcConnell.  Deput\' 

Director.  (Advanced  Programs).  Solar 

System  Exploration  Division.  Code  EL 

NASA  Headquarters.  Washington.  DC 

20546  (202) 453-1587. 

September  2. 1988. 

M.  PeralU. 

A  ssociote  Administrator  for  Management. 

|FR  Doc  fift^20524  Filed  9-8^88: 8:45  am] 

BILLING  COOE  75t(M)1-H 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Expansion  Arls  Advisory  Panel 
Meeting 

pijrsuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92— 1B3),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Expansion 
Arts  Advisory  Panel  [Challenge  11/ 
Advancement  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
September  27-28,  1988.  from  9:00  a.m.- 
5:30  p.m.,  in  Room  714  of  the  Nancy 
Hanks  Center.  1100  Pennsylvania 
Avenue  NW..  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  September  27.  from 
9:00-9:30  a.m.  The  topic  for  discussion 
will  be  a  general  program  overview. 

The  remaining  sessions  of  this 
meeting  on  September  27.  from  9:30 
am. -5:30  p.m  .  and  on  September  28. 
from  9:00  a.m.-5:30  p.m.,  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  .Act  of  1965.  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants,  in  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Re^ster  of 
Febnjary  13.  1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (cH41.  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  Slates 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  .Avenue,  NW,. 
Washington,  DC  20506.  202/682-5532, 


ITY  202/682-5496  at  lea?t  seven  [7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  202/682-5433. 
Yvonne  M.  Sabine. 

Director.  Council  and  Panel  Operations 
Notional  Endowment  for  the  Arts. 
(FR  Ouc  88-20465  Filed  S-8-88i  B:4S  aro| 
BU-UNQ  COOE  rS37-01-M 


Inter-Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Inter-Arta 
Advisory  Panel  (Challenge  11/ 
Advancement  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
September  29-30. 1988.  from  9:00  a.m.- 
5:30  p.m.  in  room  714  of  the  Nancy 
Hanks  Center.  1100  Pennsylvania 
Avenue  NW,.  Washmgton.  DC  20508. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  reconunendation  on  applications  for 
rmancial  assistance  under  the  National 
Foundation  on  the  Aria  and  the 
Humanities  Act  of  1965.  as  amended. 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
detenninalion  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (cH4),  (6)  and  (g](B]  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  (202)  682-5433, 

September!.  1988- 
Yvonne  M.  Sabine, 

Director.  Council  and  Panel  Operations 
National  Endowment  for  the  Art.-i. 
[FR  Dot:,  88-20486  Filed  9-8-88:  8:45  amj 
BiLLMO  cooe  rS37-01-«i 


NUCLEAR  REGUt-ATORY 
COMMISSION 

[Docket  No  50-461: 

Illinois  Power  Co.,  et  at..  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  US,  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 


(0  the  Ilinois  Power  Company  '  (TP). 
Soyland  Power  Cooperative.  Inc.  and 
Western  Illinois  Power  Cooperative. 
Inc..  (the  licensees)  for  Clinton  Power 
Station.  Unit  1.  located  in  DeWitt 
County.  Illinois. 

Eoviroomental  Assessraent 

IdentificaUon  of  Proposed  Action 

In  general,  the  proposed  license 
amendment  would  revise  the  Technical 
Specifications  (TS)  related  to  the 
process  and  effluent  radiation 
monitoring  systems. 

Specifically,  the  licensees  requested 
the  proposed  changes  to  account  and 
allow  credit  to  be  taken  for  the 
redundancy  of  the  common  Central 
Control  Terminals  (CCTs),  where 
process  and  effluent  radiation  monitor 
status  and  indications  are  provided,  and 
to  clarify  certain  testing  and 
surveillance  requirements  for  process 
and  effluent  radiation  monitors  based 
on  as-built  capabilities  and  features 
provided  in  these  systems. 

This  revision  to  the  Clinton  Power 
Station  license  would  be  made  in 
response  to  the  licensees'  application  for 
amendment  dated  October  30. 1987 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  50.90.  IP.  el  al. 
have  proposed  an  amendment  to  Facdlity 
Operating  License  No.  NPF-62  which 
consists  of  four  changes  to  the  TS 
concerning  the  process  and  effluent 
radiation  monitoring  systems. 

The  first  change  consists  of  various 
revisions  to  account  and  allow  credit  to 
be  taken  for  redundancy  of  the  common 
Central  Control  Terminals  (CCTs)  where 
process  radiation  monitor  status  and 
indications  are  provided.  One  revision  is 
proposed  to  include  the  CCTs  in  the 
OPERABIUTY  requirements  for  certain 
radiation  monitor  channels  required  to 
be  OPERABLE  by  the  Technical 
Specifications.  A  revision  to  the 
ACTIONS  is  proposed,  as  applicable,  to 
account  for  inoperabtlity  of  the  CCTs 
versus  inoperability  of  the  monitor  itself 
that  provides  input  to  the  CCTs.  A 
revision  is  proposed  to  the  Channel 
Check  for  the  applicable  radiation 
monitors  to  ensure  that  channel 
communication  is  established  to  the 
Main  Control  Room-CCT  or  Radiation 
Prolection-CCT.  A  revision  is  also 
proposed  to  the  expanded  Channel 
Functional  Test  requirements  for  the 


'  lllinoJt  Power  Company  is  aulhoHzed  to  act  as 
ageni  for  Soyland  Power  Cnoperalitre.  Inc  ami 
Western  Illinois  Power  Cooperartve.  Inc-  and  h«a 
exclusive  msponsibility  and  control  over  the 
physical  consuuction.  operation  aiul  mainlenance 
of  the  facilily. 
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radiation  monitors  to  make  the  wording 
of  the  requirement  based  on  the 
Standard  Technical  Specifications  more 
specific  and  applicable  to  the  Clinton 
design  without  changing  the  intent  of  the 
requirement. 

The  second  change  consists  of  a 
revision  to  the  Channel  Functional  Test 
requirement  for  the  liquid  radwaste 
discharge  monitor.  The  current 
requirement  requires  a  demonstration  of 
automatic  isolation  of  the  release 
pathway  with  the  monitor  controls  not 
set  in  the  OPERATE  mode.  The  change 
would  delete  Ihis  specific  requirement 
since  the  monitor  is  not  designed  to 
effect  an  isolation  for  this  specific 
condition. 

The  third  change  consists  of  specific 
revisions  in  order  to  make  the  channel/ 
instrument  descriptions  for  the  Standby 
Gas  Treatment  System  (SOTS)  Exhaust 
Process  Radiation  Monitor  (PRM)  agree 
with  the  HVAC  Exhaust  PRM 
descriptions  since  they  are  designed  and 
operated  in  a  similar  manner. 

The  fourth  change  consists  of  several 
changes  to  Action  72  of  Table  3.3,7.1-1 
in  order  to  make  the  Action  consistent 
with  other  applicable  Specifications 
including  other  Actions.  To  support 
those  changes  related  to  OPERABILITY 
of  the  I're-Treatment  Off-Gas  process 
radiation  monitor,  changes  to 
Specifications  4.11.2.7.1  and  4.11.2.7.2 
are  also  proposed. 

Environmental  laipacts  of  the  Proposed 
Action 

The  changes  proposed  apply  to 
Technical  Specifications  3/4.3.7.1  (along 
with  4.11.27  1  and  4.11.27.2).  3/43.7.11, 
and  3/4.3.7.12.  The  change  to  Table  3/ 
4. 3. 7.1-1  (Radiation  Monitoring 
Instrumentation),  Table  3/4.3,7.11-1 
(Radioactive  Liquid  Effluent  Monitoring 
Inslrumenlalion),  and  Table  3/4.3.7.12-1 
(Rudioacttve  Gaseous  Effluent 
Monitoring  Instrumentation]  are  as 
follows: 

The  process  radiation  monitors  at 
Clinton  provide  their  operational 
information  via  data  Unks  to  two 
common  CCTs.  The  radiation  monitor 
indication  and  status  are  provided 
through  either  of  the  CCTs.  One  CCT  is 
located  in  the  Main  Control  Room 
fMCR)  and  the  other  CCT  is  located  in 
the  Radiation  Protection  Office  (RPO], 
The  licensees  stated  in  their  letter  dated 
October  30. 1987  that  the  RPO  is 
continuously  manned  (24  hours  a  day) 
with  telephone  lines  to  the  MCR  and 
that  these  two  CCFs  are  functionally 
equivalent.  The  staff  considered  in  its 
evaluation  that  they  are  redundant 
CCFs  with  respect  to  verifying  monitor 
status,  checking  monitor  indications. 


and  performing  required  surveillances 
on  the  radiation  monitors. 

The  channel  functional  tests  specified 
for  certain  monitors  in  the  above  tables 
require,  among  other  things,  the 
capability  to  remotely  annunciate  an 
alarm  condition  in  the  MCR.  Since  the 
CCT  in  the  MCR  [CCT-MCR)  is 
considered  to  be  functionally  equivalent 
to  the  CCT  in  the  RPO  (CCT-RPO).  a 
new  note  is  affixed  to  Table  3,3,7  1-1  as 
Note  (b)  and  to  Tables  3.3.7.11-1  and 
3.3.7.12-1  as  Note  (a).  This  new  note  is 
added  to  include  in  the  channel 
functional  tests  the  capabihty  of  either 
the  CtTT-MCR  or  CCT-RPO  to  provide 
the  alarm  status  of  the  applicable 
radiation  monitor  channels,  rather  than 
referring  only  to  the  MCR  annunciation 
as  currently  specified  in  the  Clinton  TS. 
Inoperability  of  one  CCT  does  not 
constitute  inoperability  of  a  monitor 
since  the  redundant  CCT  can  provide 
the  required  status,  indication,  and 
alarm  for  applicable  radiation  monitors. 
Therefore,  the  staff  finds  the  additions 
to  the  above  tables  to  be  acceptable. 

Actions  72  and  73  for  Table  3.3.7.1-1, 
Action  111  for  table  3.3.7.11-1.  and 
Action  121  for  Table  3.3.7.12-1  are 
extended  to  include  the  operability 
requirements  for  both  CCTs  in  the  event 
that  both  CCFs  are  inoperable  and  are 
therefore  incapable  of  providing  the 
required  remote  alarm  annunciation. 
Since  these  changes  to  the  action 
statements  do  not  remove  or  relax  any 
existing  requirements  but  add  the  new 
requirements,  the  staff  finds  the 
extended  action  statements  to  be 
acceptable. 

The  licensees  proposed  a  revised 
Table  Notation  (1)  to  Table  4.3.7.1-1 
(Radioactive  Liquid  Effluent  Monitoring 
instrumentation  Surveillance 
Requirements]  to  reflect  the  as-built 
capabilities  and  design  features 
provided  in  the  liquid  effluent  radiation 
monitors.  The  current  Clinton  TS  (Item  4 
in  Table  Notation  1)  states  that 
automatic  isolation  of  liquid  effluent  is 
to  occur  with  "Instrument  Controls  not 
set  in  Operate  Mode."  The  licensees' 
proposed  change  clarifies  this  item  to 
read  "Instrument  Control  not  set  in 
A'Drmo/ Operate  Mode  (uninitialized, 
calibrate,  maintenance,  or  standby)." 
The  discrepancy  between  specific 
system  design  features  and  the  current 
Clinton  TS  is  due  to  an  oversight  at  the 
time  the  Clinton  TS  was  drafted.  This 
change  does  not  remove  or  relax  the 
currently  existing  requirements  but 
clarifies  the  requirement  to  reflect  the 
specific  design  features.  Therefore,  the 
staff  finds  this  change  to  be  acceptable. 

The  changes  proposed  for  Tables 
3.3.7.12-1  (Radioactive  Gaseous  Effluent 
Monitoring  Instrumentation)  and 


4.3.7.12-1  (Radioactive  Gaseous  Effluent 
Monitonng  Instnimentaiton  Surveillance 
Requirements)  are  editorial  in  nature 
and  are  to  provide  consistent 
nomenclature  for  the  station  heating, 
ventilation,  and  air  conditioning 
(HVAC)  exhaust  process  radiation 
monitor  (PRM)  and  the  standby  gas 
treatment  system  exhaust  PRM.  The 
staff  finds  the  changes  to  be  acceptable. 

Action  Statement  72  for  Pre- 
Treatment  Off-Gas  PRM  in  Table 
3.3.7.1-1  [Radiation  Monitoring 
Instrumentation)  currently  states  that 
"*  *  '  gases  from  the  main  condenser 
off-gas  treatment  system  may  be 
released  to  the  environment  for  up  to  72 
hours  provided  '  '  '"  This  Action 
Statement  is  not  specific  as  to  what 
actions  should  be  taken  after  the  72-hour 
limit  since  the  limiting  condition  for 
operation  (LCO)  in  the  same  section  also 
specifies  that  the  provision  of 
Specifications  3.0.3  and  3.0.4  are  not 
applicable.  Thus,  no  further  action 
(reactor  shutdown)  is  required  if  the  72- 
hour  limit  is  exceeded.  To  rectifj'  this 
discrepancy,  the  licensees  proposed  to 
delete  the  72-hour  limit  requirement  and 
instead  to  insert  a  new  provision  (3) 
stating  "Grab  samples  are  taken  at  least 
once  per  8  hours  and  analyzed  for  gross 
noble  gas  activity  within  4  hours  '  '  '" 
(until  this  monitor  become  operational). 
In  addition  to  this  monitor,  there  is  a 
downsteam  detector  (plant  effluent 
monitor)  which  monitors  the  gaseous 
radioactive  effluent  through  the  pre- 
Irealment  off-gas  monitor  to  the 
environment.  Therefore,  the  staff  finds 
the  licensees'  proposed  changes  to  be 
acceptable. 

As  a  direct  result  of  this  change,  a 
phrase  is  added  to  Surveillance  Sections 

4.11.2.7.1  and  4.11.2.7.2: required 

to  be  operable  as  otherwise  provided  by 
Table  33.71".  This  addition  provides 
consistency  vritb  the  operational 
requirements  of  the  pre-treatmeni  off- 
gas  process  radiation  monitor. 

The  Commission  has  determined  that 
potential  radiological  releases  during 
normal  operations,  transients,  and  for 
accidents  would  not  be  increased.  With 
regard  to  non-radiological  impacts,  the 
proposed  amendment  involves  systems 
located  entirely  within  the  restricted 
area  as  defined  in  10  CFR  Part  20.  They 
do  not  affect  non-radiologtca!  plant 
effluents  and  have  no  other 
environmental  impact.  Therefore,  the 
staff  also  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

Accordingly,  the  Commission  findings 
in  the  "Final  Environmental  Statement 
related  to  the  operation  of  Clinton 
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Power  Station,  Unit  So.  V  dated  May 
1962  regarding  radiological 
environmental  impacts  from  the  plant 
during  normal  operation  or  after 
accident  conditions,  are  not  adversely 
altered  by  this  action.  IP  is  committed  to 
operate  Clinton.  Unit  1  in  accordance 
with  standards  and  regulations  to 
maintain  occupational  exposure  levels 
"as  low  as  reasonably  achievaUe." 


!vaUe 
/Wo 


A  Itemative  to  the  Proposed  /l^ons 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
alternative,  in  effect,  would  be  the  same 
as  a  "no  action"  alternative.  Since  the 
Commission  has  concluded  that  no 
adverse  environmental  effects  are 
associated  with  this  proposed  action, 
any  alternative  with  equal  or  greater 
environmental  impact  need  not  be 
evaluated. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Nuclear  Regulatory 
Commission's  Final  Environmental 
Statement  dated  May  1982  related  to 
this  facihty. 

Agencies  and  Persons  Consulted 

The  NRC  staff  revised  the  licensees' 
request  of  October  30,  1987  and  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  SigniHcant  Impact 

The  Commission  has  determined  not 
•o  prepare  an  environmenltil  impact 
stdiement  of  the  proposed  license 
amendment. 

Based  upon  this  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment 

For  further  details  with  respect  to  this 
action,  see  the  request  for  amendment 
dated  October  30. 1987  and  the  Final 
Environmental  Statement  for  the  Clinton 
Power  Station  dated  May  1982.  which 
are  available  for  public  inspection  at  the 
Commission  Public  Document  Room. 
17T7  H  Street.  NW..  Washington.  DC 
20555  and  at  the  Vespasian  Warner.  120 
West  Johnson  Street.  Clmlon,  Illinois 
61727. 

Dated  at  Rockville.  Maryland  this  30th  day 

of  August  isaa. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  R.  Muller. 

Director.  Protect  Directorate  IJI-Z  Division  of 

Reactor Pro/ecis—Il/.  IV.  VandSpecial 

Protects. 

(FR  Doc.  88-20S2a  Filed  9-8-88;  %A&  %m\ 
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[Dockets  Nos.  50-282  and  50-306! 

Nortt>efn  States  Power  Co.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  L'  S.  \u(  iCdT  Rt^guUtory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  DPR-42 
and  DPR-60.  issued  to  Northern  Stales 
Power  Company  (the  licensee),  for 
operation  of  the  Prairie  Island  Nuclear 
Generating  Plant.  Units  Nos.  1  and  2, 
located  in  Goodhue  County.  Minnesota. 

Environmental  Assessment 

Identification  of  Proposed  A  ction 

The  proposed  amendments  would 
revise  the  Technical  Specifications  (TSs) 
to  change  the  values  of  the  nuclear  hot 
channel  factor  (FqJ  and  the  nuclear 
enthalpy  rise  in  the  hot  channel  factor 
(Fah)  as  they  relate  to  the  power 
distribution  limits  that  are  used  in  the 
departure  from  nucleate  boiling  (DNB) 
calculations  for  analyzmg  various 
potential  accidents.  Specifically.  Fq  and 
FiH  will  have  assigned  values  of  2.50 
and  1.70  respectively,  instead  of  the 
existing  condition  where  the  assigned 
values  are  based  on  a  function  of  each 
other.  The  proposed  action  is  in 
accordance  with  the  hcensee's 
application  for  amendment  dated  |uly  5. 
1988. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  TSs  is 
based  on  the  new  evaluation  model. 
This  change  is  necessary  to  (1)  revise 
the  surface  heat  transfer  coefficient  used 
in  the  analysis  of  the  rod  ejection 
accident;  (2)  increase  the  reliabiHty 
fdctor  (RF)  applied  to  Doppler 
coefficient:  and  |3)  ensure  conservatism 
in  all  cases  related  to  the  revised 
SCRAM  reactivity  insertion  curve  and 
the  updated  rod  bow  penalty  factor  for 
the  minimum  departure  from  nuclease 
boiling  ratio  (MDNBH). 

Environwental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TSs.  The  proposed  revision  would 
change  the  Fq  and  Fin  factors  to  specific 
values  of  2.50  and  1.70  respectively, 
instead  of  determining  these  factors 
based  on  a  functional  curve  related  to 
both  values.  The  evaluation 
demonstrates  that  operation  of  the  plant 
does  not  exceed  the  acceptable  thermal 
limits  and  is  bounded  by  previously 
approved  safety  analyses.  In  addition, 
the  impacts  of  operation  in  the  proposed 
manner  are  withm  those  impacts 
evaluated  in  the  Final  Environmental 


Statements  related  to  operation  of  the 
facility.  Therefore,  the  proposed  change 
does  not  increase  the  probability  or 
consequences  of  any  accident  no 
changes  are  being  made  in  the  types  of 
any  effluents  that  may  be  released 
offsite.  and  there  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential 
nonradiulogical  impacts,  the  proposed 
change  to  the  TSs  involves  systems 
located  within  the  restricted  area  as 
defmed  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  fuly  29,  1988  (53  FR 
28737).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
efTects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibitity. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statements 
related  to  the  Prairie  Island  Nuclear 
Generating  Plant  dated  May  1973. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies.or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  and  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregomg 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
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significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  fuly  5. 1988.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  NW..  Washington,  DC. 
and  the  Technolog>'  and  Science 
Department.  Minneapolis  Public  Library. 
300  Nicollet  Mall.  Minneapolis. 
Minnesota  55401. 

Dated  at  Rockville.  Marj-!and.  Ihii  Slat  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
Martin  |.  VirgiUo. 

Director.  Project  Directorate  fU-l,  Division  of 
Reactor  Projects—Ill,  IV.  V  and  Special 
Projects. 

IFR  Doc.  88~205Z7  Filed  9-»-88;  8:45  boi) 
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Relocation  of  Public  Document  Room 

The  Nuclear  Regulatory  Commission's 
Public  Document  Room  (PDR)  is  being 
relocated  to  2120  L  Street.  NW..  Lower 
Level.  Washington.  DC.  It  is  anticipated 
that  the  PDR  will  be  closed  for  this  move 
on  Thursday  and  Friday,  September  15- 
Ifl.  1988,  and  will  reopen  the  following 
Monday.  September  19, 1988. 

The  mailing  address  will  remain: 
U.S.  Nuclear  Regulatory  Commission. 

Office  of  the  Secretary.  Public 

Document  Room.  Washington,  DC 

20555. 

The  PDR's  service  hours  and 
telephone  numbers  will  remain  the 
same: 

Hours:  7:45  am-4:15  pm — Reading 
Room;  8:30  am-4:15  pm — Telephone 
Reference 

Telephone  Numbers:  (202)  634-3273— 
Reference  Service;  (202)  634-1421— «IS 
Online  dial-in;  (202)  775-0564— Feci H ties 
Management,  Inc.  (Reproduction 
Contractor). 

All  services,  including  remote  dial-in 
and  document  reproduction,  will  be 
suspended  September  15-16,  when  the 
PDR  is  closed.  This  initial  phase  of  the 
move  will  include  all  PDR  personnel  and 
equipment,  the  entire  microfiche 
collection,  selected  files  and  paper 
reference  tools,  and  Reading  Room 
contents.  Over  a  period  of 
approximately  one  week  following 
September  19,  the  remaining  paper  files 
will  be  removed  to  the  L  Street  location. 
During  this  interim  period,  access  to  the 
bulk  of  the  PDR's  paper  file  collections 
will  be  restricted  and  greater  emphasis 
will  be  placed  on  the  use  of  our 
substantial  microfiche  collections 


Reproduction  service  turnaround  times 
will  be  leniently  enforced  from 
September  13. 1968.  until  completion  of 
the  move. 

If  you  have  any  special  projects  that 
must  be  accomplished  dunng  this  time, 
contact  Kathleen  Ruhlman  at  (202)  634- 
3251.  Please  check  with  the  reference 
staff  prior  to  the  move  with  regard  to  the 
recall  of  retired  materials.  Every  effort 
will  be  made  to  accommodate  your 
requests  and  minimize  this  temporary 
inconvenience. 

Dbted  at  Beihesda.  Mdryland,  this  6th  day 
of  September.  1988. 

For  the  Nuclear  Regulatory  Commission. 
lohn  Philips, 

Acting  Chief.  Regulatory  Publications  Branch, 
Di\  ision  of  Freedom  of  Information  and 
Publications  Senices,  Office  of 
Administration  and  Resources  Management. 
(FR  Doc.  88-20532  Filed  9-«-«a;  8:45  am| 
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(Docket  Nos.  50-373  and  50-374) 

Commonwealth  Edison  Co.;  Issuance 
of  Amendment  To  Faciltty  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  59  to  Facility  Operating 
License  No.  NPF-11  and  Amendment 
No.  39  lo  Facility  Operating  License  No. 
NPF-18,  issued  to  Commonwealth 
Edison  Company,  (the  licensee),  which 
revised  the  Technical  Specifications  for 
operation  of  The  LaSalle  County  Station. 
(the  facility).  Units  1  and  2.  located  in 
LaSalle  County.  Illinois.  The 
amendments  are  effective  30  days  after 
the  date  of  issuance. 

The  amendments  correct  an 
inconsistency  between  Technical 
Specification  requirements  regarding  the 
suppression  pool  high  level  alarm.  "Hie 
following  changes  to  the  Technical 
Specification  have  been  made; 

1.  The  suppression  pool  high  water 
level  alarm  setpoint  in  Technical 
Specification  4.6-2.1. c.l  has  been  raised 
1  inch  to  be  consistent  with  Technical 
Specification  Table  3.3.3-2  and  the 
UFSAR. 

2.  All  references  to  suppression  pool 
level  in  the  Technical  Specifications 
have  been  amended  to  be  consistent 
with  plant  indications. 

3.  A  figure  has  been  added  to  the 
Technical  Specification  bases  which 
correlates  plant  elevation,  suppression 
chamber  levels  and  suppression  pool 
level  indications. 

These  revisions  to  the  licensees  of 
LaSalle  County  Station.  Units  1  and  2 


are  in  response  to  the  licensees 
application  for  amendment  dated  April 
29. 1987. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  \,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  artion 
was  published  in  the  Federal  Register  on 
Decembers,  1987  (52  FR  46541).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Fmdmg 
of  No  Significant  Impact  related  to  the 
action  and  has  concluded  that  an 
environmental  impact  statement  is  not 
warranted  because  the  action  will  not 
have  a  significant  adverse  effect  on  the 
quahty  of  the  human  environment  and 
there  will  be  no  environmental  impact 
attributable  to  the  action  beyond  that 
which  has  been  predicted  and  described 
in  the  Commission's  Final 
Environmental  Statement  for  the  facility 
dated  November  1978. 

For  further  details  v«th  respect  to  the 
actions  see  (1)  the  application  for 
amendment  April  29,  19B7,  and 
Amendment  No.  39  to  License  No.  NPF- 
18,  (2)  Amendment  No.  59  to  License  No 
NPF-11  and  (3)  the  Commission's 
related  Safety  Evaluation  and 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street,  NW..  Washington. 
DC.  and  at  the  Public  Library  of  Illinois 
Valley  Community  College.  Rural  Route 
No.  1,  Oglesby.  Illinois  61348.  .A  copy  of 
items  (2).  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Attention:  Director.  Division 
of  Reactor  Projects. 

Dated  at  Rockville,  Maryland  this  31st  d^> 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission- 
Daniel  R.  Muller. 

Director.  Prvjec  t  Directorate  111-2.  Division  of 
Reactor  Projects— III  IV.  VandSpecial 
Projects- 

jFRDoc  B8-20S30  Filed  9-8-88;  8:45  am) 
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(Docket  No.  SO-3201 

GPU  Nuclear  Corp.;  Exemption 

I 

GPU  Nuclear  Corpoartion. 
Metropolitan  Edison  Company.  Jersey 
Central  Power  and  Light  Company  and 
Pennsylvania  Electric  Company 
(collectively,  the  licensee)  are  the 
holders  of  Facility  Operating  license  No. 
DPR-73.  which  had  authorized  operation 
uf  the  Three  Mile  Island  Nuclear  Station. 
Unit  2  (TMI-2}  at  power  levels  up  to 
27~2  mepawatts  thermal.  The  facility, 
which  is  located  jn  Londonderry 
Township.  Dauphin  County. 
Pennsylvania,  is  a  pressunzed  water 
reactor  previously  used  for  the 
commercial  generation  of  electricity. 

By  Order  fur  Modification  of  License. 
dated  luly  20,  1979,  the  licensees 
authority  to  operate  the  facility  was 
suspended  and  the  licensee's  authority 
was  limited  to  maintenance  of  the 
facility  in  the  present  shutdown  cooling 
mode  (44  FR  45271).  By  further  Order  of 
the  Director.  Office  of  Nuclear  Reactor 
Regulation,  dated  February  11. 1980.  a 
new  set  formal  license  requirements 
was  imposed  to  reflect  the  posl-accident 
condition  of  the  facility  and  to  assure 
the  continued  maintenance  of  the 
current  safe,  stable,  long-term  coolinj^ 
condition  of  the  facility  (45  FR  11292]. 
The  license  provides,  among  other 
things,  that  it  is  subject  to  all  rules, 
regulations  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 

By  letter  dated  December  28.  1987. 
which  discussed  Revision  3  of  the  TMI-2 
Licensed  Operator  Requalification 
Program,  the  licensee  requested 
exemptions  from  requirements  of  10  CFR 
55.59.  "Requalification."  Specifically,  the 
licensee  requested  exemption  from  the 
requirements  of  10  CFR  55.59(c)(2). 
Lectures,  subiects  (iv)  and  (v). 
Subsection  (2)  to  10  CFR  55.59(c) 
requires  that  the  oeprator  requalification 
program  contain  preplanned  lectures  on 
a  regular  and  continuing  basis 
throughout  the  license  period  in  areas 
where  emphasis  in  scope  and  depth  of 
coverage  ts  needed.  Nine  topics  are 
listed  in  the  regulations.  The  licensee 
has  requested  exemption  from  topics  (iv) 
Plant  protection  systems  and  (v) 
Engineered  safety  systems. 

The  licensee  has  also  requested 
exemption  from  $  55.59(cl(3).  On-the-job 
Training,  subsection  (i).  items  (A) 
through  I AA).  The  regulations  require 
under  §  55.59(c)(3)  that  the 
requalification  program  include  on-the- 
iob  training  so  that  each  licensed 
operator  manipulates  the  plant  controls 
and  each  licensed  senior  operator  either 
manipulates  the  controls  or  directs  the 


activities  of  individuals  during  plant 
control  manipulations.  The  manipulation 
must  consist  of  a  set  of  specified 
manipulations  corresponding  to  various 
plant  evolutions  applicable  to  the  plant 
design.  Section  10  CFR  55.59(c)(3Ki)  (A) 
through  (AA)  specifies  the  various  plant 
evolutions  for  which  all  operators  will 
be  required  to  manipulate  the  facility 
controls  annually  or  in  some  cases 
biannually  during  the  term  of  the 
licensed  operator's  or  senior  operator's 
license.  They  can  be  performed  at  the 
plant  or  on  a  simulator.  The 
manipulations  required  include  plant 
startup,  plant  shutdown,  manual  control 
of  feedwaler.  loss  of  coolant  events, 
turbine  trip,  reactor  trip,  and  loss  of 
electric  power. 

HI 

TMI-2  is  currently  in  a  posl-accident, 
cold  shutdown.  long-term  cleanup  mode, 
with  sufficient  decay  heat  removal 
assured  by  direct  heat  loss  from  the 
reactor  coolant  system  to  the  reactor 
building  atmosphere.  The  licensee  is 
presently  engaged  in  defueling  the 
damaged  reactor,  decontaminating  the 
facility  and  readying  the  plant  for  long- 
term  storage.  The  requirements  to 
maintain  safety  related  systems  have 
been  deleted  from  the  TMI-2  operating 
license.  The  present  unconventional 
configuration  of  the  TMI-2  plant  does 
not  allow  the  conventional  evolutions 
normal  to  an  operating  facility. 

The  licensee  has  requested  exemption 
from  the  requirement  to  include 
preplanned  lectures  in  the 
requalification  program  throughout  the 
individual's  license  period  on  Plant 
Protection  Systems  and  Engineering 
Safety  Systems. 

The  Reactor  Protection  and  the 
Engineering  Safety  Features  Actuation 
System  constitute  the  Plant  Protection 
Systems  at  TMI-2.  Both  of  these  systems 
have  been  di.sabled.  The  Reactor 
Protection  System  is  currently  used  only 
for  plant  monitoring.  The  monitoring 
capability  of  the  portions  of  the  system 
that  are  still  functioning  are  addressed 
in  the  "Plant  Instrumentation  and 
Control  Systems"  lecture. 

There  currently  is  no  requirement  in 
the  TMI-2  license  to  maintain  the 
Engineered  Safety  Features  Actuation 
System  and  no  training  on  this  system  is 
included  in  the  requalification  program. 

The  licensee  has  also  requested  (hat 
(hey  be  exempted  from  control 
manipulations  required  by  10  CFR 
55.59(c)l3){i).  subsections  (a)  through 
(AA).  In  lieu  of  the  requirements  to 
perform  the  specific  manipulations 
required  by  the  regulations,  the  licensee 
has  included  in  the  TMI-2  Licensed 
Operator  Requalification  Training 


Program  abnormal  and  emergency 
evolutions  that  are  applicable  to  TMI-2 
in  its  current  condition.  These 
evolutions  provide  a  more  meaningful 
requalification  training  program  for  the 
TMI-2  licensed  operators.  The  licensee 
believes  that  the  current  requalification 
program,  which  specifies  completion  of 
specific  evolutions  through  the  plant 
drill  program,  satisfies  the  mtent  of  the 
regulation. 

Verification  by  an  NRC  subject  matter 
expert  has  confirmed  that  exemptions  to 
the  requirements  of  10  CFR  55.59(c)(2) 
and  10  CFR(cl(3)(i)  are  appropriate  and 
relevant  to  the  present  condition  of 
TMI-2, 

IV 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
55.11,  these  exemptions  are  authorized 
by  law,  will  not  endanger  life  or 
property  and  are  otherwise  in  the  public 
interest. 

Accordingly,  the  Commission  hereby 
grants  exemption  from  the  requirements 
of  10  CFR  55.59(c)(2).  subsections  (iv) 
and  (v).  and  10  CFR  55.59(c)(3)(i)  items 
(A)  through  (AAJ. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  (hat 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(53  FR  33582). 

This  exemption  is  elective  as  of  the 
date  of  issuance. 

Dated  al  Rockville.  Maryland  this  3l9t  dny 
of  August.  1966. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga. 

Director.  Division  of  Reactor  Projects  I/ll 
Office  ofNocioar  Reactor  Regulation. 
(PR  Doc  B6-20533  Filed  9-«-«8;  B  45  am] 
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I  Docket  No.  S0-4«2| 

Kansas  Gas  and  Electric  Co.  et  a!.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
42.  issued  to  Kansas  Gas  and  Electric 
Company.  Kansas  City  Power  &  Light 
Company  and  Kansas  Electric  Power 
Cooperative.  Inc.,  (the  licensees),  for 
operation  of  the  Wolf  Creek  Generating 
Station  Unit  No.  1,  located  in  Coffey 
County.  Kansas. 
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The  proposed  amendment  would 
modify  Technical  Specification  5.3.1, 
Fuel  Assemblies,  to  allow  the 
replacement  of  a  limited  number  of  fuel 
rods  with  filler  rods  or  vacancies  if  such 
replacement  is  acceptable  based  on  the 
results  of  a  cycle-specific  reload 
analysis. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  request  for 
amendment  involves  no  .significant 
hiizards  consideration.  Under  the 
Commission's  regulations  in  10  CFR 
5092,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
iimendment  would  not  (1)  involve  a 
significant  mcrease  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of 
d  new  or  dl^erent  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

In  accordance  with  the  requirements 
of  10  CFR  50.92.  the  licensee  has 
submitted  the  following  no  significant 
hazards  determination; 

(1)  This  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
HccidenI  previously  evaluated.  This 
license  amendment  request  will  allow 
the  utilization  of  filler  rods  or  vacancies 
in  the  fuel  assemblies  at  Wolf  Creek 
Generating  Station  These  fuel 
assemblies  will  meet  the  same 
mechanical,  nuclear  and  thermal 
hydraulic  limits  as  the  other  fuel 
assemblies.  A  cycle-specific  reload 
analysis  will  confirm  that  the  use  of  a 
fuel  assembly  with  filler  rods  or 
vacancies  In  a  core  design  does  not 
result  in  an  existing  design  limit  being 
exceeded.  Therefore,  this  license 
amendment  request  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  This  proposed  amendment  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  A  fuel 
assembly  with  filler  rods  or  vacancies 
s:jlisfies  the  same  design  criteria  as 
other  fuel  assemblies  and  since  only  a 
single  fuel  assembly  will  be  moved  at  a 
tjine  during  fuel  reconstitution  activities, 
the  consequences  of  an  accident  are 
bounded  by  the  presently  postulated 
fuel  handling  accident.  Therefore,  this 
license  amendment  request  does  not 
create  the  possibility  of  a  new  or 


different  kind  of  accident  from  rtn> 
accident  previously  evaluated. 

(3)  This  proposed  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  to  safety.  The  use  of  a  fuel 
assembly  with  filler  rods  or  vacancies 
will  not  result  in  any  existing  design 
limit  being  exceeded.  These 
reconstituted  fuel  assemblies  meet 
essentially  the  same  design 
requirements,  satisfy  the  same  design 
criteria  as  the  other  fuel  assemblies  and 
the  use  of  reconstituted  assemblies  will 
not  result  in  a  change  to  existing  safety 
criteria  or  design  limits.  Therefore,  this 
change  does  not  reduce  the  margin  of 
safely. 

Based  on  the  previous  discussion,  the 
licensee  concluded  that  the  proposed 
amendment  request  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  nor  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  nor 
involve  a  significant  reduction  in  the 
required  margin  of  safety.  The  NRC  staff 
has  reviewed  the  licensee's  no 
significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis. 

The  Commission  is  seeking  pubhc 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  (he  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records,  Office  of 
Administration.  U.S.  Nuclear  Regulator)' 
Commission,  Washington.  DC  20555. 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice. 

By  October  11.  1988.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subiect  facility  operating  license,  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  must  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings  "  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board  Panel  will 
rule  on  (he  request  and/or  petition,  and 
the  Secretary  or  the  designated  Atomic 


Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  must  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  dffecled  by  the 
results  of  the  proceeding  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permilted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  the  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  the 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must  include 
a  list  of  the  contentions  which  are 
sought  to  be  litigated  m  the  matter,  and 
the  bases  for  each  contention  set  forth 
with  reasonable  specificity.  Contentions 
shall  be  limited  to  matters  within  the 
scope  of  the  amendment  under 
consideration-  A  petitioner  who  fails  to 
file  such  a  supplement  which  satisfies 
these  requirements  with  respect  to  at 
least  one  contention  will  not  be 
permitted  to  participate  as  a  parly. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subiect  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
request  for  amendment  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
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the  requesi  ti.r  a  hednr.R.  Any  hfanng 
held  would  Take  place  after  issuance  of 
the  amendment 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period 
However,  should  circumstances  change 
dunng  the  notice  such  that  failure  to  act 
m  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  state  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  (his  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commis.iion,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
^)e  dehvered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington.  DC,  by  the  above  date. 
Where  petiti^na  are  filed  during  the  last 
tPH  (10)  days  of  the  notice  period,  it  is 
requested  that  (he  petitioner  promptly  so 
'.nform  the  Commission  by  a  toll-free 
Telephone  nail  to  Western  Union  at  (800) 
3^.>-6OO0  (in  Missoun  1800)  342-^700) 
The  Weslem  Union  operator  should  be 
given  Datagram  Identification  Number 
1737  and  the  following  message 
addressed  to  jose  A.  Calvo:  Petitioner's 
name  and  telephone  number;  dale 
petition  was  mailed:  plant  name;  and 
publication  date  and  page  number  of 
'his  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel-Rockville. 
U  S-  Nuclear  Regulatory  Commission. 
Washinglon.  DC  20555,  and  to  Jay 
Siiberg,  Esq..  Shaw.  Pittman.  Potis  and 
Trowbridge,  2300  N  Street  NW.. 
Washinglun.  DC  20037.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions. 
supplemental  petitions  and/or  requests 
for  heanng  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  ihe  presiding  officer  or  the 
presiding  .-Xtomic  Safety  and  Licensing 
Board,  that  the  request  should  be 
granted  based  upon  a  baUncmg  of  the 
fdctors  specified  in  10  CFR  2.714 
(^lfl)(iHv)and2-714(dJ- 

For  further  details  with  respect  to  this 
action,  see  ihe  application  for 
amendment  which  is  available  for  public 


ins'fjection  HI  the  Commission's  Public 
D.i'iumfnt  Room.  1717 H  Street  NW.. 
Washington,  DC.  and  at  the  Local  Public 
Document  Room.  Emporia  Stale 
University.  William  Allen  While 
Library.  1200  Commercial  Street. 
Emporia.  Kansas  66fl0l  and  Washburn 
University  School  of  Law  Library. 
Topeka.  Kansas- 
Dated  at  Rockville.  Mnryland.  this  29tb  diiy 
of  August.  19B8. 

For  the  Nuclear  Regulatory  Commission, 
Jose  A.  Calvo, 

Director.  Pru/eut  Direr.tortiie — fV.  Division  of 
Reactor  Protects — ///,  /V.  V  and  Special 
ProfBcts  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc  86^20531  Filed  d-ft-SS:  8:45  am) 
BUMGCOOC  7SM-01-« 


[Docket  Nos.  SO-361  And  SO- 3621 

Southern  Cadfomla  Edison  Co.,  et  al; 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  Hearing 

The  US.  Nuclear  Re«ulalor\ 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-10 
and  NPF-15  issued  to  Southern 
Cahfomia  Edison  Company  (SCE).  San 
Diego  Gas  and  F-lectnc  Company,  the 
City  of  Riverside.  California  and  the 
Cily  of  Anaheim.  California  (the 
licensees),  for  operation  of  San  Onofre 
Nuclear  Generating  Station,  Units  2  and 
3  located  in  San  Diego  County. 
California.  The  requests  for  amendments 
were  submitted  by  letter  dated  May  6, 
1988  and  identified  as  Proposed  Change 
Numbers  243  and  244.  Each  proposed 
change  is  discussed  below, 

Pniposed  change  No.  NPF-lO/15-243 
would  change  several  Technical 
Specification  (TS)  sections  as  described 
below: 

(a)  T.S.  Table  3.3-9,  'Remote 
Shutdown  Monitoring 
Instrumentation" — This  table  provides  a 
listing  of  the  required  instruments  for 
the  remote  shutdown  panel  (RSP)  along 
with  the  instrument  channel  range.  This 
proposed  changp  would  revise  the 
stated  RCS  cold  leg  temperature  range 
from  0-600T  to  0-700'F.  The  RCS  hot  leg 
temperature  range  would  similarly  be 
changed  from  igo-625'F  to  0-700'F.  This 
change  would  also  clarify  the  need  to 
have  RCS  cold  and  hot  leg  temperature 
indication  at  RSP  L411  only. 

This  change  would  also  delete  (he 
Reactor  Coolant  Boron  Concentration 
Instrument  display  and  replace  it  with 
source  range  neutron  flux  indication 
(10  -'-10*CPS), 


T  S.  Table  43-6,  ■Remote  Shutdown 
Monitoring  Instrumentation  Sun-eillance 
Requirements  "  This  table  provides  a 
listing  of  RSP  instruments  and  the 
associated  surveillance  requirements. 
The  proposed  change  would  replace 
reactor  coolant  boron  concentration 
with  source  range  neutron  flux  to  be 
consistent  with  the  changes  to  Table 
3.3-9. 

(b)  T.S.  3/4.3.3.7  "Fire  Detection 
Instrumentation" — This  specification 
and  the  associated  Table  3.3-11  specify 
the  number  of  fire  detection  early 
warning  and  actuation  instruments  that 
must  be  operable  in  each  fire  zone,  the 
action  that  must  be  taken  when 
detection  equipment  is  inoperable,  and 
Ihe  surveillance  requirements  for 
determining  operabilily.  This  change 
would  allow  more  early  warning 
detectors  to  be  inoperable  before  an 
hourly  fire  watch  is  required,  would 
suspend  the  requirement  for  an  hourly 
fire  watch  in  areas  of  temporary 
radiation  and/or  life-threalening 
hazards,  and  would  change  Ihe  method 
for  determining  operatUity  of  the  fire 
detection  system  followmg  a  seismic 
event  Table  3,3-1 1  would  be  changed  to 
replace  the  current  designation  of  each 
Bre  zone  with  the  designations  used  in 
the  Updated  Fire  Hazards  Analysis 
(UFHA)  and  to  specify  only  those  tire 
detection  based  upon  the  UFHA,  10  CVK 
Part  50  Appendix  R  and  Generic  Letter 
86-10  guidance.  The  proposed  change  to 
Table  3.3-11  would  also  remove  the 
distinction  between  heat,  smoke,  and 
flame  type  early?  warning  detectors. 

(c)  T  S.  %.7.B.2  "Spray  and/or 
Sprinkler  Systems" — This  specification 
and  the  associated  Table  3.7-S  designate 
the  actions  to  be  taken  when  any  of  the 
systems  listed  in  Table  3.7-5  are 
inoperable,  and  Ihe  surveillance 
requirements  for  determining 
operabilily.  The  proposed  change  would 
suspend  the  fire  watch  requirement 
when  equipment  is  inoperable  in  areas 
of  temporary  radiation  and/or  Ufe 
threatening  hazards,  would  specify  what 
constitutes  establishment  of  backup  fire 
suppression  equipment,  and  would 
change  the  18  month  surveillance 
interval  to  "once  per  refueling  outage  for 
those  plant  areas  that  are  inaccessible 
during  non -refueling  plant  operation. 
Also.  Table  3.7-5  would  be  changed  to 
agree  with  the  UFHA  and  the 
computerized  plant  equipment  data 
base,  and  to  specify  only  those  systems 
which  protect  safe  shutdown  and/or 
safety  related  equipment  based  upon  the 
UFHA.  10  CFR  Part  50  Appendix  R.  and 
Generic  Letter  86-10  guidance. 

(d)  T.S.  ^4.7,8.3  "Fire  Hose  Stations"— 
This  speciAcalion  and  the  associated 
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Table  3.7-6  describe  which  fire  hose 
stations  are  required  to  be  operable,  the 
actions  to  taken  when  any  are 
inoperable,  and  the  surveillance 
requirements  for  determining 
operabilily.  This  change  would  remove 
the  requirement  to  lay  backup  fire  hose 
to  an  area  9er\'ed  by  an  inoperable  fire 
hose  station  if  that  stations  is  inside 
containment  with  the  equipment  hatch 
closed,  within  250  feet  of  an  operable 
water  source,  or  if  two  150  foot  hose 
packs  on  the  fire  engine  are  operable 
The  change  would  also  remove  the 
requirement  to  identify  the  purpose  and 
location  of  the  backup  hose  valves  on 
the  signs  required  to  be  mounted  above 
the  hose  and  at  the  inoperable  station. 
The  IB-month  surveillance  requirements 
would  be  changed  to  "once  per  refueling 
outage  for  those  plant  areas  that  are 
inaccessible  during  non-refueling  plant 
operation."  Table  3.7-6  would  be 
changed  by  adding  a  new  column 
labeled  "Fire  Area/Zone."  by  adding  31 
hose  stations,  and  by  removing  Unit  2 
hose  stations  from  the  Unit  3 
Specifications  and  vice  versa. 

(e)  T.S.  %.7J  "Fire  Rated 
Assemblies" — This  speciHcation 
delineates  which  fire  rated  assemblies 
and  penetrations  are  required  to  be  • 
operable,  when  they  are  required  to  be 
operable,  the  actions  to  be  taken  when 
any  are  inoperable  and  the  surveillance 
requirements  for  determining 
operability.  This  change  would  clarify 
which  assemblies  are  required  to  be 
operable  and  would  only  require  them  to 
be  operable  when  equipment  protected 
by  the  assembly  is  required  to  be 
operable,  rather  than  at  all  times  as 
currendy  specined.  The  change  would 
also  clarify  the  action  to  be  taken  when 
any  assembly  is  inoperable,  would 
suspend  the  requirement  for  a  fire  watch 
in  an  area  of  temporary  radiation  and/ 
or  life-threatening  hazards,  and  would 
change  the  18-month  surveillance 
interval  to  "once  per  refueling  outage  for 
those  plant  areas  that  are  inaccessible 
during  non-refueling  plant  operation." 

(f)  T.S.  Bases  =^'«.3.3.7  "Fire  Detection 
Instrumentation" — This  section  would 
be  changed  to  reflect  proposed  changes 
described  in  (b]  above. 

Proposed  Change  No.  NPF-lO/15-244 
would  revise  License  Conditions  2.C(14) 
and  2.G  for  Unit  2  and  2.C{12)  and  2-G 
for  Unit  3.  The  existing  Hcense 
conditions  2.C(14)  for  Unit  2  and  2X(12) 
for  Unit  3  reference  specific 
amendments  to  the  fire  protection 
program  which  were  reviewed  and 
approved  by  the  NRC.  but  have  since 
been  superseded  by  the  Updated  Fire 
Hazards  Analysis  (UFHA)  and 
subsequent  SCE  submittals  to  the  NRC. 


The  proposed  change  will  require  SCE 
to  Implement  and  maintain  in  effect  the 
fire  protection  program  described  in  the 
UFHA  and  subsequent  submittals  as 
approved  in  the  Updated  Fire  Hazards 
Analysis  Evaluation  for  San  Onofre  2 
and  3.  Revision  1  dated  [une  29, 1986. 
The  proposed  Ucense  condition  will 
allow  changes  to  be  made,  exclusive  of 
those  requirements  addressed  by 
Technical  Specifications,  without  prior 
NRC  approval  under  the  authority  of  10 
CFR  50.59  proxided  that  the  changes  do 
not  involve  an  unreviewed  safety 
question  and  that  the  changes  do  not 
adversely  affect  the  ability  to  achieve 
and  maintain  safe  shutdown  in  the  event 
of  a  fire.  Specifically,  changes  which  do 
not  requrie  prior  NRC  approval  are 
those  which  do  not  reduce  the  current 
level  of  San  Onofre  2  and  3  compliance 
with  the  requriements  of  10  CFR  50 
Appendix  R.  Sections  III.G.  III.),  Ill  L 
and  III.O  (and  approved  deviations 
thereto)  and  which  do  not  involve  an 
unreviewed  safety  question  under  10 
CFR  50.59-  Compliance  with  the  above 
sections  of  Appendix  R  is  identified  in 
the  documents  referenced  in  the 
proposed  license  condition 

License  condition  2.G  for  both  units 
requires  that  violation  of  a  license 
condition  be  reported  within  24  hours  to 
the  NRC  Regional  Administrator  with 
written  foUowup  within  14  days. 
Deviations  from  the  fire  protection 
program  required  by  License  Condition 
2.C[14)  for  Unit  2  and  2.C(12)  for  Unit  3 
are  currently  exempted  from  2.G 
reportabihty  unless  they  violate  the 
provision  of  10  CFR  50,  Appendix  R, 
Section  HIG.  Ill-],  or  III  O  and  are  not 
otherwi.se  cjjvered  by  technical 
specification  requirements.  The 
proposed  change  would  revise  License 
Condition  2.G  to  exempt  deviations  from 
the  fire  protortion  program  which  could 
be  interpreted  us  failure  to  comply  with 
License  Condition  2.C(14)  for  Unit  2  and 
2.C(12)  for  Unit  3  from  reportability 
under  License  Condition  2.G.  Deviations 
from  the  fire  protection  program  which 
are  not  otherwise  subject  to  technical 
specification  reporting  requirements  and 
which  would  have  adversely  affected 
the  ability  to  acheive  and  maintain  safe 
shutdown  in  the  event  of  a  fire  will  be 
reported  under  revised  Technical 
Specification  6.9.4,  "Special  Reprots." 

This  proposed  change  would  also  add 
a  new  Section  6.9.3  to  the  Technical 
Specification  for  each  unit.  This  change 
would  clarif>'  that  violations  of  the 
requirements  of  the  fire  protection 
program  which  are  not  otherwise 
subject  to  technical  specification 
reporting  requirements  and  which  would 
have  adversely  affected  the  ability  to 


achieve  and  maintain  safe  shutdown  in 
the  event  of  a  fire  shall  be  reported  to 
the  Regional  Administrator  of  the 
Regional  Office  of  the  NRC  via  the 
Licensee  Event  Report  System  within  30 
days.  Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations 

By  October  11. 1988  the  hcensee  may 
file  a  requesi  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  licenses,  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  petition  for  leave  to 
interx'ene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  Ihe 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safely  and  Licensing  Board 
Panel  designated  by  the  Commission  or 
by  the  Chairman  of  the  Atomic  Safety 
and  Licensing  Board  Panel  will  rule  on 
the  request  and/or  petition,  and  the 
Secretarj'  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  inter\'ene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors.  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  Interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  inter\'ene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  |15)  days  prior  to  the 
first  pre-hearing  conference  scheduled 
in  the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 
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Not  later  than  fifteen  (15)  days  prior  to 
the  first  pre-hearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
'he  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
5iipplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
p  irties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
mten-ene.  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
fur  leave  to  intervene  shall  be  filed  with 
the  Secretary'  of  the  Commission,  U.S. 
N'uclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Ser\ice  Branch,  or  may 
he  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington.  DC.  by  the  above  date. 
Where  petitions  are  tiled  during  the  last 
fen  (10)  days  of  the  notice  periorti,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  l-(BOO)325-60(X)  (m  Missouri  1- 
(300)342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  adressed  to  George 
W.  Knighton:  Petitioner's  name  and 
telephone  number  date  petition  was 
mailed:  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  and  to  Mr  Charles  R.  Kocher. 
Esq..  Southern  California  Edison 
Company,  2244  Walnut  Grove  Avenue. 
P.O.  Box  800.  Rosemeati.  California 
91770  and  Orrick.  Hemngton  and 
Sutcliffe.  Attention;  David  R.  Pigott.  Esq. 
tiOO  Montgomery-  Street.  San  Francisco. 
California  94111.  attorneys  for  the 
licensees. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  heanng  will  not  be  entertained 
absent  a  determination  bv  the 


Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  the 
10  CFR  2.714(a)(I)(i)-(v)  and  2.714(d}. 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  end  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  which  is  available  for 
public  inspection  at  the  Commission's 
pubUc  Document  Room.  1717  H  Street 
NW..  Washington.  DC  and  at  the 
General  Library,  University  of  California 
at  Irvine.  Irvine,  California  92713. 

Dated  at  Rockville.  Maryland,  this  30th  day 
of  August  1968. 

For  the  Nuclear  Regulatory  Commission. 
Harry  Rood, 

Senior  Project  Manager.  Project  Directorate 
V.  Division  of  Reactor  Projects — ///.  IV,  Vand 
Special  Pro/ects- 
IFR  Doc  88-20534  Filed  9-4-88:  8:45  am) 
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I  Docket  NO-  50-346! 

Toledo  Edison  Co.,  et  al.;  Issuance  of 
Amendment  to  Facility  Operating 

License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  118  to  Facility 
Operating  License  No,  NPF-3.  issued  to 
The  Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company  (the  hcensee],  which  revised 
the  Technical  Specifications  for 
operation  of  the  Davis-Besse  Nuclear 
Power  Station.  Unit  No.  1  (the  facility) 
located  m  Ottawa  County,  Ohio.  The 
amendment  was  effective  as  of  the  date 
of  its  issuance. 

The  amendment  revises  the  steam 
generator  low-level  Steam  and 
Feedwater  Rupture  Control  System  trip 
setpoint  and  the  allowable  values  for 
channel  functional  test  and  channel 
calibration  required  by  TS  Section 
3.3.2.2.  Table  33-12.  Also,  a  footnote 
was  changed  to  clarify  that  the  selpoints 
are  defined  in  terms  of  actual  water 
level  above  the  lower  tube  sheet. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 


Cu:nmiss!on  s  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
May  3. 1988  (53  FR  15759).  No  request  for 
hearing  or  petition  for  leave  to  intervene 
was  filed  following  this  notice. 

For  further  details  with  respect  to  this 
action  see  (1)  the  application  for 
amendment  dated  December  7. 1987.  (2) 
Amendment  No.  IIB  to  License  No. 
NPF-3.  (3)  the  Commission's  related 
Safety  Evaluation  dated  August  31, 1988 
and  (4)  the  Environmental  Assessment 
dated  August  31, 1988  (53  FR  33563).  All 
of  these  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW., 
Washington.  DC,  and  at  the  University 
of  Toledo  Library,  Documents 
Department.  2801  Bancroft  Avenue. 
Toledo.  Ohio  43606. 

A  copy  of  items,  (2).  (3)  and  (4)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Attention: 
Director.  Division  of  Reactor  Proiects  III. 
IV.  V  and  Special  Projects. 

Dated  al  Rockville.  Maryland  this  3lsl  day 

of  August  1988. 

Albert  W.  De  Agazio. 

Sr  Project  Manager.  Project  Directoratm  ///-J. 
Division  of  Reactor  Projects— Ul.  !V.  Vand 
Special  Projecta. 

[FR  Doc.  88-20529  Filed  9-6-68^8:45  am) 
Buxmo  cooc  rs«»-ei-« 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 

Committee,  Open  Committee  Meeting 

According  to  the  provisiions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463).  notice  Is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 

Wednesday.  October  5. 1968 
Wednesday.  November  9. 1988 

These  meetings  will  start  at  10  a.m. 
and  will  be  held  m  Room  SA06A,  Office 
of  Personnel  Management  Building,  1900 
E  Street.  NW..  Washington.  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman. 
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representatives  from  five  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and 
representatives  from  five  Federal 
agencies.  Entitlement  to  membership  of 
the  Committee  is  provided  for  in  5  U.S.C 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
Subchapter  IV,  Chapter  53.  5  U.S.C,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  (o  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  lOld)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
552b(c}(9)(Bl.  These  caucuses  may. 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes  for 
the  Office  of  Personnel  Management,  the 
President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendutions. 
and  related  activities.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management. 
Federal  Prevailing  Rate  Advisory 
Committee.  Room  1340. 1900  E  Street. 
NW..  Waahinton,  DC  20415  (202)  632- 
9710. 

Thomas  E.  Anfiiuoa. 

Choirmon.  Federal  PrevaOing  Rate  Advisory 
Committee. 

|FR  Doc  88-20521  Filed  B-ft-86:  8:45  am| 
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POSTAL  RATE  COMMISSION 

[Docket  No  A88-7.  Order  No.  7991 

Vanadium.  NM  (Elisa  M.  Munoz. 
Petitioner);  Order  Accepting  Appeal 
and  Establishing  Procedural  Schedule 

Issued  Septfrmber  2. 1986. 

Before  Commissioners:  lanet  D. 
Steiger.  Chairman.  Patti  Birge  Tyson. 
Vice-chairman.  )ohn  W.  Crutcher: 
Henry  R,  Folsom:  W.H.  "Trev"  LeBlanc 
III. 

Docket  Number  A88-7 

Name  of  Affected  Post  Office: 
Vanadium.  New  Mexico  88073. 

Nomefs)  of  Petitioneiis):  Elisa  M. 
Munoz. 

Type  of  Determination:  Closing. 

bole  of  Filing  uf  Appeal  Papers: 
August  29, 1988. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)!. 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed:  or. 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

in  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  (39  U.S.C 
404(b)(5)).  the  Commission  reserves  the 
right  lo  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  failed. 

The  Commission  orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  September  13. 1988. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

Gy  the  Commission. 
Charles  L.  Clapp, 
Secretary. 

Appendix 

IDockel  No,  A88-7.  Vanadium.  New  M(!xico 
88073) 

August  29, 1988 

Filing  of  Petition 
September  2. 1968 

Notice  and  Order  of  Filing  of  Appeal 
September  23, 1988 
Last  dav  of  filing  of  petitions  to 
intervene  [see  39  CFR  3001.111(b)). 
October  3. 1988 
Petitioners*  Participant  Statement  or 
Initial  Brief  [see  39  CFR  3001 115  (a) 
and  (b)). 


October  23. 1988 
Postal  Ser\'ice  Answering  Brief  [see  39 
CFR  3001.115(c)). 
November  7. 1988 
Petitioners'  Reply  Brief  should 
Petitioners  choose  to  file  one  (see  39 
CFR  3001.115(d)). 
November  14, 1988 
Deadline  for  motions  by  any  party 
requesting  oral  argument.  The 
Commission  will  schedule  oral 
argument  only  when  it  is  a 
necessary  addition  (o  the  written 
filings  {see  39  CFR  3001.116). 
December  26. 1988 
Expiration  of  120*day  decisional 
schedule  [see  39  U.S.C  404(b)l5)). 

|FR  Doc.  88-20468  Filed  9-8-88:  8:45  am] 
BILUHG  CODE  TTIS-OI-U 


RAILROAD  RETIREMENT  BOARD 

Determination  of  Quarterly  Rate  of 

Excise  Tax  for  Railroad  Retirement 
Supplemental  Annuity  Program 

In  accordance  with  directions  in 
section  3221(c)  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.C.  section 
3221(c)).  the  Raih^ad  Retirement  Board 
has  determined  that  the  excise  tax 
imposed  by  such  section  3221(c)  on 
every  employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  ser\ices 
rendered  to  him  during  the  quarter 
beginning  October  1, 1988.  shall  be  at 
the  rate  of  26  cents. 

In  accordance  with  directions  in 
section  15(a)  of  the  Railroad  Retirement 
Act  of  1974.  the  Railroad  Retirement 
Board  has  determined  that  for  the 
quarter  beginning  October  1. 1988.  31.9 
percent  of  the  taxes  collected  under 
sections  3211(b)  and  3221(c)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Account  and  68.1  percent  of  the  taxes 
collected  under  such  sections  3211(b) 
and  3221(c)  plus  100  percent  of  the  taxes 
collected  under  section  3221(d}  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Supplemental  Account. 

By  Authority  of  the  Board. 

Dated:  August  31. 1988. 
Beatrice  Ezetsiki. 
Secretory  to  the  Board. 
[FR  Doc.  88-20486  Filed  9-«-8a:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-16547:  Fife  No  812-7027 1 

Mutual  of  America  Life  Insurance  Co., 

etal. 

September  Z.  l&Sa. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

Applicants:  Mutual  of  America  Life 
Insurance  Company  (the  "Insurance 
Company");  Mutual  of  America 
Separate  Account  No.  1  ("Account  No. 
1"):  and  Mutual  of  America  Investment 
Corporation  ("Investment  Company"] 
(collectively  "Applicants"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  17(b) 
from  section  17(a). 

Summary  of  Application:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  the  reorganization  of  Account 
No.  1  from  a  separate  investment 
account  investing  primarily  in  a 
diversified  portfolio  of  common  stocks 
to  one  investing  solely  in  shares  of  the 
Investment  Company. 

Filing  Date:  The  application  was  filed 
on  May  9. 1988  and  amended  on  August 
11.  1988. 

Hearing  or  Notification  of  Hearing:  If 
p.o  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  request  must  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  27.  1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request  and 
fhe  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  a 
copy  to  the  Secretary  of  the  SEC  along 
with  proof  of  service  by  affidavit  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  dale  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
addresses:  Secretary,  SEC.  450  5lh 
Street,  NVV..  Washington,  DC  20549: 
.Apphcanrs,  666  Fifth  Avf^nae,  New  York. 
New  York  10103 

FOR  FURTHER  INFORMATION  COffTACT: 
Wendell  M.  Faria,  Staff  Attorney,  at 
1202)  272-3450  or  Clifford  E.  Kirsch. 
Special  Counsel,  at  (202)  272-2061 
(Division  of  Investment  Management. 
Office  of  Insurance  Products  and  Legal 
Compliancej 

SUPPLEMEMTARV  INFORMATION:  The 

following  Is  a  summary-  of  the 
application,  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 


Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 

(in  Maryland  (301)  258-4300)). 

Applicants'  Representations 

1-  The  Insurance  Company  is  a  mutual 
life  insurance  company  organized  in 
1945  under  the  laws  of  the  State  of  New 
York  and  is  authorized  to  transact 
business  in  New  York  and  all  other 
states. 

2.  Account  No.  1  is  a  separate 
investment  account  of  the  Insurance 
Company  to  which  assets  have  been 
allocated  from  time  to  time  to  support 
benefits  payable  under  the  Insurance 
Company's  group  annuity  contracts  used 
as  funding  vehicles  for  tax-qualified 
pension  and  retirement  plans  (the 
"Contracts").  Applicants  state  that 
Account  No.  1  is  exempt  from 
registration  under  the  1940  Act  by  virtue 
of  section  3(c)(ll|  of  the  1940  Act. 
Applicants  state  that  the  offer  and  sale 
of  the  Contracts  funded  through  Account 
No.  1  are  exempt  from  registration  under 
the  Securities  Act  of  1933  by  virtue  of 
section  3(a)(2)  thereof.  The  investment 
objective  of  Account  No.  1  is  the 
achievement  of  long-term  growth 
through  both  income  and  capital 
appreciation.  Account  No.  1  invests 
primarily  in  a  diversified  portfolio  of 
common  stocks  that  are  listed  on 
national  securities  exchanges,  although 
amounts  may  also  be  invested  in  stocks 
that  are  traded  over-the-counter,  or 
other  equity-related  secirities,  including 
foreign  securities  traded  in  U.S.  markets. 

3.  The  Investment  Company,  a 
management  Investment  company  of  the 
series  type,  was  organized  under 
Marjiand  law  in  February,  1986.  It  has 
four  separate  funds  (Stock,  Bond,  Money 
Market,  and  Composite),  each  with  a 
separate  series  of  shares.  The 
Investment  Company  currently  offers  its 
shares  exclusively  to  the  separate 
accounts  of  the  Insurance  Company,  and 
at  the  date  of  the  application  offers  its 
shares  only  to  Mutual  of  America 
Separate  Account  No.  2  ("Account  No, 
2"). 

4.  Under  the  Plan  of  Reorganization 
(the  'Reorganization")  the  Insurance 
Company,  on  behalf  of  Account  No.  1. 
will  transfer  the  portfoUo  assets  and 
related  liabilities  of  Account  No.  1  to  the 
Stock  Fund  of  the  Investment  Company 
in  return  for  shares  of  the  Slock  Fund  of 
the  Investment  Company.  The  Insurance 
Company  will  record  shares  issued  by 
the  Investment  Company's  Stock  Fund 
as  assets  of  the  Stock  Sub-account  of 
Account  No.  1.  The  Insurance  Company 
will  comply  with  secton  22lc)  of  the  Act 
and  Rule  22c-l  thereunder  in  effecting 
the  transaction.  In  this  regard,  the  net 
asset  value  of  Account  No.  1  and  of  the 


Stock  Fund  of  the  Investment  Company 
will  be  determined  in  the  customary 
manner  as  of  the  business  day 
immediately  preceding  the  effective  date 
of  the  Reorganization.  The  number  of 
shares  of  the  Stock  Fund  of  the 
Investment  Company  to  be  issued  to 
Account  No.  1  will  be  determined  by  the 
per  share  value  of  the  Investment 
Company  shares.  The  Insurance 
Company  will  assume  all  costs  to  be 
incurred  in  effecting  the  Reorganization, 

5.  Applicants  slate  that  the  primary 
purpose  of  the  Reorganization  is  to 
realize  certain  economies.  Both  the 
Stock  Fund  of  the  Investment  Company 
and  Account  No  1  have  virtually 
identical  investment  objectives,  and  (he 
Reorganization  will  enable  those 
corresponding  funds  to  be  efficiently 
invested  as  a  single  fund,  with  the 
possible  consequence  of  improved 
overall  performance.  The 
Reorganization  should  also  result  in 
lower  aggregate  fees  from  attorneys, 
auditors,  and  custodians,  lower 
administrative  expenses,  and  lower 
expenses  for  such  items  as  the 
preparation  of  shareholder  reports.  The 
Reorganization  will  be  beneficial  both 
from  the  standpoint  of  promoting 
effective  investment  management  and 
from  the  standpoint  of  reducing 
operating  expenses. 

6.  Applicants  represent  that  the 
Reorganization  will  not  have  any 
adverse  economic  impact  on  the 
participants'  interest  under  the 
Contracts,  on  the  interests  of  the  present 
stockholders  of  the  Investment 
Company  or  on  the  interests  of  the 
present  participants  in  Account  No.  2. 
The  overall  level  of  fees  and  charges 
borne,  directly  or  indirectly,  by  the 
Contracts  and  the  participants 
thereunder,  by  the  present  stockholders 
of  the  Investment  Company  and  by  the 
present  participants  in  Separate 
Account  No.  2,  will  be  no  greater 
immediately  afier  the  Reorganization 
than  immediately  before  it.  The  charges 
and  expenses  currently  deducted  from 
contributions  under  the  Contracts  or 
otherwise  will  not  change,  except  that 
the  advisory  fee.  brokerage  commi.ssions 
and  similar  securities  transaction 
expenses  will  be  deducted  from  the 
Investment  Company  assets  after  the 
Reorganization  rather  than  from 
Account  No.  1  assets. 

7.  Applicants  represent  that  the 
investment  objectives  of  the  Stock  Fund 
of  the  Investment  Company  which 
corresponds  to  the  Stock  Sub-account  of 
Account  No.  1  are  identical.  The 
Reorganization,  therefore,  will  not 
require  liquidation  of  any  assets  of 
either  Account  No.  1  or  the  Investment 
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Company.  Applicants  assert  that  the 
only  sales  of  Account  No.  1  assets  will 
be  those  arising  in  the  ordinary  course 
of  business.  Therefore,  neither  Account 
No.  1  nor  the  Investment  Company  will 
incur  any  extraordinary  costs,  such  as 
brokerage  commissions,  in  effecting  the 
transfer  of  assets. 

8.  Applicants  represent  that  the  voting 
rights  of  the  participants  under  Account 
No.  2  will  not  be  affected  by  the 
Reorganization.  The  Insurance  Company 
will  vote  the  shares  of  the  Investment 
Company  held  in  Account  No.  1  at 
shareholders'  meetings  of  the 
Investment  Company  according  to 
instructions  received  from  persons 
having  a  voting  interest  in  Account  No.  1 
{i.e..  the  participants).  The  Insurance 
Company  will  vote  shares  for  which  it 
has  not  received  instructions  in  the 
same  pn.iportion  as  the  Insurance 
Company  voles  shares  for  which  the 
Insurance  Company  has  received 
instructions,  except  for  shares  owned  by 
the  Insurance  Company  which  will  be 
voted  in  the  Insurance  Company's 
discretion.  The  Insurance  Company 
owns  less  than  1"%  of  the  voting  interest 
in  Account  No.  1. 

g.  The  Insurance  Company  does  not 
believe  thai  it  will  recognize  gain  or  loss 
in  connection  with  the  Reorganization, 
but  if  it  does,  the  Insurance  Company 
will  absorb  any  tax  liability  rather  than 
making  any  charges  to  Account  No.  1  or 
the  Investment  Company. 

10.  Applicants  represent  that  the 
terms  of  the  proposed  transactions,  as 
described  fully  in  the  application  and 
the  Plan  of  Reorganization,  are 
reasonable  and  fair,  including  the 
consideration  to  be  paid  and  received; 
do  not  involve  overreaching;  are 
consistent  with  the  investment  policies 
of  Account  No.  1  and  the  Investment 
Company;  and  are  consistent  with  the 
general  purposes  of  the  Act. 

11.  Applicants  represent,  for  the 
reasons  discussed  fully  in  the 
application,  that  the  terms  of  the 
proposed  Plan  and  the  related 
transactions  meet  all  of  the 
requirements  of  section  17(b)  of  the  Act 
and  that  an  order  should  be  granted 
exempting  the  proposed  transaction 
from  the  provisions  of  section  17(a)  of 
iho  Act.  to  the  extent  requested. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Tonathan  G.  Katz, 
Secrvlury. 

|FR  Doc.  88-20503  Filed  9-8-68:  8:45  am] 
BILLtNG  CODE  Ut(Kl1-M 


[Rte  No.  1-1464] 

Issuer  Delisting;  Application  To 
Wittidraw  From  Listing  and 
Registration:  Baruch-Fosters  Corp., 
Common  Stock,  S.50  Par  Value.  PacJflc 
Stock  Exchange 

September  2. 1968. 

Baruch-Foster  Corporation 
("Company"),  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  pursuant  to  section  12(d)  of 
the  Securities  Exchange  Act  of  1934  and 
Rule  12d2-2(d)  promulgated  thereunder, 
to  withdraw  the  above  specified 
securities  from  listing  and  registration 
on  the  Pacific  Stock  Exchange  ("PSE 'J. 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities  from 
listing  and  registration  include  the 
following; 

The  Company  has  determined  that  the 
nominal  trading  volume  of  the 
Company's  Common  Stock  on  the  PSE. 
the  expense  of  listing  additional  shares 
of  the  Company's  Common  Stock,  and 
the  annual  expense  of  maintaining  the 
listing  of  the  shares  on  the  PSE  do  not 
justify  the  continued  listing  of  the 
Company's  Common  Slock  on  the  PSE, 

Any  interested  person  may.  on  or 
before  September  26, 1988,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW.,  Washington.  DC  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  dale 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuttnt  to  delegated 
authont>'. 

lunathan  G.  Katz. 

Secrvtary. 

[FTl  Doc,  88-20505  Filed  9-8-88;  8:45  am] 

BlUIHG  CODC  0OfO-Ol-W 

(Release  No.  35-247091 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  cAct') 

S'.'ptember2.  1988. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  act  and  rules 


promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
appllcation[s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
Iransaction(s)  summarized  below.  The 
appltcation(s)  and/or  declarat)on(s)  and 
any  amendment(s)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference, 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaratjon(s) 
should  submit  their  views  m  writing  by 
September  27. 1988  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington.  DC  20549.  and  serve  a  copy 
of  the  relevant  app]icant(s)  and/or 
declarant(s)  at  tiie  address! es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
'  law  that  are  disputed-  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
Afier  said  date,  the  application(s]  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Savannah  Electric  and  Power  Company 
(70-7531) 

Proposal  to  Issue  and  SelJ  Ftrst 
Mortgage  Bonds  and  Preferred  Stock: 
Amend  Charter  and  fly-iows;  Order 
A  uthorizing  Proxy  Solicitation 

Savannah  Electric  and  Power 
Company  ("Savannah").  600  Bay  Street. 
East,  Savannah.  Georgia  31401,  an 
electric  utility  subsidiary  of  The 
Southern  Company,  a  regi.stcred  holding 
company,  has  filed  an  apphcation* 
declaration  pursuant  to  sections  6(a)(2). 
6(b).  7(e)  and  12(6)  of  the  Act  and  Rules 
50.  62  and  65  thereunder. 

Savannah  proposes  to  issue  and  sell 
up  to  S30.000.000  aggregate  principal 
amount  of  its  first  mortgage  bonds 
("Bonds")  in  one  or  more  series  from 
time  to  time  not  later  than  December  31. 
1990,  Savannah  also  proposes  to  issue 
and  sell  up  to  S20.000.000  of  its  preferred 
stock  ("Preferred"),  par  value  up  to  $100 
per  share,  in  one  or  more  series  from 
time  to  time  not  later  than  December  31. 
1990.  For  such  issuances  and  sales  of 
Bonds  and  Preferred,  Savannah  %viH 
comply  with  the  competitive  bidding 
requirements  of  Rule  50  of  the  Act,  as 
modified  by  the  Commission's 
Statement  of  Policy  dated  September  2. 
1982  (HCAR  No.  22623).  Savannah  may 
amend  its  application  to  seek  an 
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e\t;eption  from  the  competitive  bidding 
requirements  under  Rule  50  so  that  it 
may  offer  the  Bonds  and  Preferred 
through  a  negotiated  pubhc  offering  or 
private  placement. 

In  addition,  savannah  proposes  to 
have  a  special  meeting  of  its  common, 
preference  and  preferred  stockholders  to 
be  held  on  or  about  September  28. 1988, 
and  to  solicit  proxies  with  respect  to  the 
following  matters:  (1)  Amendments  to  its 
charter  to  create  the  new  Preferred 
Stork  and  to  establish  its  rights  and 
preferences:  (2)  certain  amendments  to 
the  Charter  of  Savannah  to  conform 
with  the  Commission's  Statement  of 
Policy  Regarding  Preferred  Stock 
Subject  to  the  Public  Utility  Holding 
Company  Act  of  1935  (HCAR  No.  13106); 
(i)  a  proposal  to  increase  the  permitted 
amount  of  unsecured  short-terra  debt 
under  the  Charter  of  Savannah,  as 
amended;  (41  a  proposal  to  amend  the 
Charter  of  Savannah  to  eliminate  the 
personal  liability  of  directors  for 
monetary  damages  under  certain 
circumstances;  and  (5)  a  proposal  to 
amend  the  By  I-aws  of  Savannah 
relating  to  idemnification  of  directors, 
officers  and  certain  employees. 

Savannah  has  filed  its  proxy 
solicitation  material  and  requests  that 
the  effectiveness  of  its  declaration  with 
respect  to  the  solicitation  of  proxies  for 
voting  by  its  stockholders  on  the 
proposal  to  amend  and  restate  the 
Charter  and  By-Laws,  be  permitted  to 
become  effective  as  provided  in  Rule 
62(d).  Savannah  proposes  to  mail  a 
notice  of  meeting,  proxy  statement  and 
proxy  to  its  stockholders  for  the  meeting 
on  September  28,  1988. 

It  appearing  to  the  Commission  that 
Savannah's  declaration  regarding  the 
proposed  solicitation  of  proxies  should 
be  permitted  to  become  effective 
forthwith,  pursuant  to  Rule  62: 

It  is  ordered,  that  the  declaration 
regarding  the  proposed  solicitation  of 
proxies,  be.  and  it  hereby  is.  permitted 
to  become  effective  forthwith,  pursuant 
to  Rule  62  and  subject  to  the  terms  and 
conditions  prescribed  in  Rule  24  under 
the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
deiesated  authority 

lonalhan  G.  Katz, 

Secretary 


(Release  No  34-26059;  RIe  Na  SR-CBOE- 
6B-12I 

Self-Regulatory  Organizations. 
Chicago  Board  Options  Exchange. 
Inc.;  Order  Approving  Proposed  Rule 
Change  Relating  to  Deletion  of  Rules 
Concerning  GNMA  and  Foreign 
Currency  Options 

On  June  27.  1968  the  Chicago  Board 
Options  Exchange,  Inc.  ('CBOE"  or 
'"Exchange'),  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission  "),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")'  and  Rule  19b-4 
thereunder.'  a  proposed  rule  change  to 
delete  the  Introduction  and  al)  Exchange 
rules  in  Chapters  XX  and  XXIl 
concerning  Government  National 
Mortgage  Association  ("GNMA*')  and 
foreign  currency  options,  respectively. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
25903  (July  13,  1988),  53  FR  27586  (July 
21, 1988).  No  comments  were  received 
on  the  proposed  rule  change. 

The  CBOE  notes  that  the  Exchange 
does  not  presently  nor  does  it  intend  in 
the  future  to  trade  GNMA  or  foreign 
currency  options  contracts.  The  CBOE 
states  that  the  proposed  rule  change  is 
designed  to  avoid  investor  confusion 
that  could  arise  from  continued 
reference  to  Exchange  rules  for  products 
which  are  no  longer  traded  on  the 
Exchange. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6.*  More 
specifically,  the  Commission  believes  it 
is  appropriate  for  the  CBOE.  in 
connection  with  its  recent  review  of  its 
options  rules,  to  revise  those  rules  to 
reflect  current  options  trading.  The 
Commission  also  believes  that  deletion 
of  CBOE  rules  concerning  products 
which  are  no  longer  traded  on  the 
Exchange  is  logical  and  will  minimize 
investor  confusion.  The  Commission 
notes,  however,  that  if  the  CBOE  desires 
lo  trade  GNMA  and/or  foreign  currency 
options  at  a  later  date,  the  Exchange 
must  resubmit  the  deleted  rules,  or  a 
revised  version  thereof,  to  the 
Commission  for  its  approval  before 
initiating  trading  in  such  options. 

//  is  therefore  ordered  pursuant  to 
section  19(b)(2)  of  the  Act.*  that  the 


proposed  rule  change  be.  and  hereby  is. 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,' 
Jonfllhao  G.  Katz, 
Secrvtory. 

Daled:  September  2, 198a. 
[FR  Doc.  88-20566  Filed  »-e-«8;  8;45  am) 
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'15U,S.C.78»(bHl)(1962). 
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Self-Regulatory  Organizations; 

Applications  for  tjniisted  Trading 
Privileges  and  of  Opportunity  tor 
Hearing;  Philadelphia  Stock  Exchange. 
Inc. 

September  2,  19tta. 

The  above  named  national  securities 
exchange  has  Hied  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(l)(B}  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

FruKhauf  Curporation 

Common  Slock.  $3.68  par  value  (File  No.  7- 

3873) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  arc  invited  to 
submit  on  or  before  September  26. 1988. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  Hie  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  lo  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  Investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

loiMlhao  G.  Kalz. 

Secretary: 

(FR  Doc  88-20502  Rled  9-8-88:  8:45  am) 
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DEPARTMENT  OF  STATE 

ICM-D/1312) 

Advisory  Committee  to  United  States 
Section  International  North  Pacific 
Fisheries  Commission;  Partially  Closed 
Meeting 

The  Advisor>'  Committee  to  the 
United  States  Section.  International 
North  Pacific  Fisheries  Commission,  will 
meet  on  September  29, 1988,  at  the 
Sheraton  Anchorage  Hotel.  Anchorage. 
Alaska,  at  7:00  p.m.  This  session  will 
discuss  the  Protocol  to  the  International 
Convention  for  the  High  Seas  Fisheries 
of  the  North  Pacific  Ocean,  surveillance 
of  foreign  fishing  fieets,  the  progress  of 
fisheries  research,  the  Alaska  salmon 
fisheries,  and  fishery  developments  as 
they  affect  the  International  North 
Pacific  Fisheries  Commission.  The 
session  will  be  open  to  the  public. 

The  Advisory  Committee  will  also 
meet  at  9:00  a.m.  on  September  3a  1966. 
These  sessions  will  not  be  open  to  the 
public  inasmuch  as  the  discussion  will 
involve  classified  matters  pertaining  to 
the  United  Stales'  negotiating  position  to 
be  taken  at  the  35th  Annual  Meeting  of 
the  International  North  Pacific  Fisheries 
Commission  to  be  held  in  Tokyo.  Japan, 
November  1-4.  1988.  Pursuant  to  section 
4(c)  of  the  North  Pacific  Fisheries  Act  of 
1954.  as  amended.  16  U.S.C.  1023(c) 
which  provides  that  the  "advisory 
committee'  '  *  shall  be  granted 
opportunity  to  examine  and  to  be  heard 
on  all  proposed  programs  of  study  and 
investigation,  reports,  and 
recommendations  of  the  United  States 
Section",  the  members  of  the  Advisory 
Committee  will  examine  various  options 
for  the  negotiating  position  at  the 
Special  Meeting,  and  these 
considerations  must  necessarily  involve 
review  of  classified  matters. 
Accordingly,  the  determination  has  been 
made  to  close  this  session  pursuant  to 
section  10(d)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  I.  section 
10(d)  and  5  U.S.C.  552b  (c)(1)  and  (c)(g}. 

Requests  for  further  information  on 
the  meeting  should  be  directed  to  Mr. 
Robert  j.  Ford,  Pacific  Fisheries  Officer. 
OES/OFA  Room  5806.  U.S.  Department 
of  State.  Washington.  DC  20520.  Mr. 
Ford  can  be  reached  by  telephone  on 
(202)  647-2009. 

Date:  August  30.  1988. 
R.  Tucker  Scully. 

Acting  Depufy  Assistant  Secretary.  Oceans 
and  Fisheries  Affairs. 
|FR  Doc.  86-20472  Filed  &-&-«8: 8:45  am) 

BILUHO  cooc  4710-07-U 


lCM-en2i3) 

Commission  on  the  Foreign  Service 
Personnel  System;  Meeting 

The  Department  of  State  announces 
that  the  Commission  on  the  Foreign 
Sf'r\-ice  Personnel  System,  established 
I'V  the  Foreign  Affairs  Authorization  Act 
of  1986-1989,  will  meet  on  October  4. 
1988  in  the  Hean  Acheson  Auditorium  of 
the  Department  of  State.  2201  C  Street 
NW..  Washington.  DC.  The  meeting  will 
begin  at  12  noon. 

The  Commission  will,  at  that  time, 
solicit  the  views  of  employees  of  the 
foreign  affairs  agencies  and  of  the 
general  public  on  the  Foreign  Ser\ice 
personnel  system,  in  particular  the 
question  of  career  stability  for  members 
of  the  U.S.  Foreign  Service. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Prior  to  the  meeting, 
members  of  the  general  pubhc  and 
employees  of  the  Foreign  Commercial 
Service,  the  Foreign  Agricultural  Service 
and  the  Animal  and  Plant  Health 
Inspection  Ser\'ice  of  the  Department  of 
Agriculture  who  plan  to  attend  should 
so  advise  the  office  of  Ms,  Ann  K. 
Korky.  State  Department.  Washington. 
DC;  telephone  (202)  &4r-4703.  All 
attendees  must  use  the  C  Street 
entrance  to  the  building. 

Ann  K.  Korky. 

Staff  Director,  Commission  on  the  Foreign 

Sen'ice  Personnel  System. 

August  19. 1988. 

[FR  Doc.  Pft-20484  F'iled  9-8-88;  8:45  am| 
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lCM-«/1215] 

Fine  Arts  Committee;  Meeting 

The  Fine  Arts  Committee  of  the 
Department  of  Slate  will  meet  on  Friday, 
September  30. 1988  at  2:30  p.m.  in  the 
John  Quincy  Adams  Stale  Drawing 
Room.  The  meeting  will  last 
approximately  until  4:00  p.m.  and  is 
open  to  the  public. 

The  agenda  for  the  committee  meeting 
will  include  a  summary  of  the  work  of 
the  Fine  Arts  Office  since  its  last 
meeting  in  March  1988,  the 
announcement  of  gifts,  loans  and 
financial  contributions  since  January  1. 
1988.  and  a  report  on  the  architectural 


work  to  be  done  in  the  office  of  the 
Deputy  Secretary  of  State. 

Public  access  to  the  Department  of 
State  is  controlled.  Members  of  the 
public  wishing  to  take  part  in  the 
meeting  should  telephone  the  Fine  Arts 
Office  by  Monday.  September  26. 1988, 
telephone  (202)  547-1990  to  make 
arrangements  to  enter  the  building.  The 
public  may  take  part  in  the  discussion 
as  long  as  time  permits  and  at  the 
discretion  of  the  chairman. 

Date  August  30. 1968. 
Qemenl  E  Conger, 
Choirmon.  Fine  Arts  Committee. 
[FR  Doc-  8ft-204fl2  Filed  9-8-88:  8:45  am) 
BILUNO  cooc  4710-3S-M 


ICM-8/12141 

Shipping  Coordinating  Committee; 
Meeting 

The  U.S.  Shipping  Coordinating 

Committee  will  conduct  an  open 
meeting  at  0930  on  Tuesday.  September 
27. 1988  in  Room  6103  of  U.S.  Coast 
Guard  Headquarters.  2100  Second  St., 
SW..  Washington.  DC.  20,'jg3.  The 
purpose  of  the  meeting  is  to  consider 
U.S.  positions  for  the  60th  Session  of  the 
International  Maritime  Organization 
(IMG)  Legal  Committee  scheduled  for 
October  10-14.  1988  In  London. 

The  agenda  form  the  September  27, 
1988  public  meeting  will  include  the 
following  substantive  topics,  all  of 
which  appear  on  the  Legal  Committees 
provisional  agenda  for  the  60th  Session: 

1.  Draft  Protocol  to  the  Athens 
Convention  Relating  to  the  Carriage  of 
Passengers  and  their  Luggage  by  Sea 
(1974); 

2.  Proposed  convention  concerning 
liability  and  compensation  related  to  the 
maritime  carriage  of  hazardous  and 
noxious  substances  (HNS):  and 

3.  Draft  IMO  Resolution  on 
Cooperation  in  Maritime  Casualty 
Investigations  (proposed  by  Liberia  and 
the  United  Stales). 

Members  of  public  are  invited  to 
attend  the  September  27, 1988  Shipping 
Coordinating  Committee  meeting,  up  to 
the  seating  capacity  of  the  room. 

For  further  information  pertaining  to 
the  issues  lo  be  discussed  at  the 
Shipping  Coordinating  Committee 
meeting,  contact  Captain  Frederick  F. 
Burgess,  Jr.  or  Lieutenant  Commander 
Frederick  M.  Rosa,  jr..  U.S.  Coast  Guard 
(G-LMI),  2100  Second  Street.  SW.. 
Washington.  DC  20593.  telephone  (202) 
267-1527. 
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Date.  August  iO.  :g8« 
Thomas  f.  Wajda, 

C"-:  r.7r:,'?  Shipping  Coordinating  Committfte 
[PR  Doc  98-20483  ni«d  9-ft-a8: 8:45  ami 

BILLING  CODE  4710-07-M 

DEPARTMENT  OF  TRAHSPORTATION 

Coa«t  Guard 

fCGDM-076] 

National  Offshor*  Safety  Advisory 
Committee;  Estabtlshment 

summary:  The  Secretary  of 

Transportation  has  approved  the 
establishment  of  the  National  Offshore 
Safety  Advisory-  Committee. 

The  purpose  of  this  Committee  is  to 
advise  the  Commandant  of  the  Coast 
Guard  on  matters  and  actions 
conceminj?  the  safety  of  activitif  s 
directly  involved  with  or  in  support  of 
the  exploration  of  offshore  mineral  and 
energy  resources  insofar  as  they  relate 
to  mdlters  within  Coast  Guard 
junsdiCTinn. 

FOH  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  Steve  Ctccalone 
L'SCG.  National  Offshore  Safety 
Advisory  Committee.  US.  Coast  Guard 
(G-MVlU)  Washington.  DC  20593.  (202J 
267-2307. 

Da'ed  Ajijust  il.  ISttS. 
A  B  Smith. 

C':pui:n.  t  .s  Coast  Guard.  Acting  Chief. 
Office  of  Navigation  Safety  and  Waterway 
Sen-ices. 

[FR  Doc.  aft-20548  Filed  9-8-88;  B;45  am] 
B>tUMG  COOE  4919-14-4I 


Mari'ime  Administration 

Application  of  Foreign  Underwriters 
To  Write  Marine  Hull  Insurance 

The  Manlime  Administration 
IMARAD)  has  received  an  application 
under  46  CFR  Part  249  from 
Presen-atrice  Fonciere  T.I.A.R.D.  (PPAl, 
a  French  underwriter,  to  write  marine 
hull  insurance  on  subsidized  and  Title 
XI  program  vessels. 

In  accordance  with  46  CFR  249.7(bl. 
inlereKled  persona  are  hereby  afforded 
an  opportunity  to  bring  to  MARAD's 
aitention  any  discriminatory  laws  or 
practices  relating  to  the  placement  of 
marine  hull  insurance  which  exist  in  the 
applicant's  country*  of  domicile. 

Responses  to  this  notice  must  be  sent 
to  the  Secretary.  Maritime 
Administration,  Room  7300.  Department 
of  Transportation.  400  Seventh  Street. 
SW..  Washington.  DC  20590.  and  must 
be  received  by  close  of  business  on 
September  23. 1988, 


t)if!eii.  September  6  1988 
lames  E.  Saari. 

Secretary.  ManUme  AJministration. 
[FR  D.y-   88-2O«0  Filed  »-*-«A;  8:45  am| 
BILLING  COD£  491I)-«1-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 


Urt 


September  2.  1988 


The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement!  s)  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L  98-511. 
Copies  of  the  submission(B)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  0MB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury,  Room  2224. 
15th  and  Pennsylvania  Avenue.  NW., 
Washrngton.  DC  20220 

Internal  Revenue  Service 

OMB  Number  1545-0074. 

Form  Number  1040  and  Related 
Schedules  A,  B.  C.  D.  a  F.  R  ft  SE. 

Type  of  Review:  Resubmission. 

Title:  U.S.  Individual  Income  Tax 
Return. 

Description:  This  form  is  used  by 
individuals  to  report  their  income  tax 
and  compute  their  correct  tax  liability. 
The  data  is  used  to  verify  that  the  items 
reported  on  the  form  are  correct  and  are 
also  for  general  statistical  use. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondnnts: 
68.850.000. 

Estimated  Burden  Hours  Per  Response: 

1040: 2  hours  and  51  minutes. 
Sch  A:  44  minutes. 
Sch  B:  23  minutes. 
Sc/i  C:  1  hour  51  minutes. 
Sch  D:  1  hour  32  minutes. 
Sch  E:  1  hour  6  minutes. 
Sch  F:  1  hour  36  minutes. 
Sch  R:  28  minutes. 
Sch  SE:  15  minutes 
Frequency  of  Response:  Annually, 
Estimated  Average  Reporting  Burden: 
297.014.128  hours. 

OMB  Number  154&-00B7. 
Form  Number  1040-F3. 1040-ES  (NRJ. 
1040-ES  (OCR). 
Type  of  Review:  Resubmission. 
Title:  Estimated  Tex  for  Individuals. 


Description:  Form  1040-F-S  is  used  by 
individuals  (including  self-employed)  to 
make  estimated  tax  payments  if  their 
estimated  tax  is  $500  or  more.  IRS  uses 
the  data  to  credit  taxpayers  accounts 
and  (n  determine  if  the  estimated  tax 
has  been  properly  computed  and  timely 
paid. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
14.563.250. 

Estimated  Burden  Hours  Per  Response: 

t040'ES  (OCR):  15  mintues. 

l(Wy-£5.  15  minutes. 

1040-ES  (NR)  15  minutes. 

Frequency  of  Response:  Quarterly. 

Estimated  A  veroge  Reporting  Burden: 
7.127,777  hours. 

OMB  Number  1545-0089. 

Form  Number  1040NR. 

Type  of  Review:  Resubmission. 

Title:  U.S.  Nonresident  Alien  Income 
Tax  Return. 

Description:  This  form  is  used  by 
nonresident  alien  individuals  and 
foreign  estates  and  trusts  to  report  their 
income  subject  to  tax  and  compute  the 
correct  tax  liabihty.  The  information  on 
the  return  is  used  to  determine  whether 
income,  deductions,  credits,  payments, 
etc..  are  correctly  figured.  Affected 
public  are  nonresident  alien  individuals, 
estates,  and  trusts. 

Respondents:  Individuals  or 
households.  Farms,  Businesses  or  other 
for-profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
180.000 

Estimated  Burden  Hours  Per  Response: 
6  hours  and  3  minutes. 

Frequency  of  Response:  Annually. 

Estimated  A  verage  Reporting  Burden: 
1.119.474  hours 

Clearance  Officer:  Garrick  Shear  (202J 
535-4297.  Inlunial  Revnue  Service,  Room 
5571.  Ill  Constitution  Avenue.  NW., 
Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Managemenl  and 
Budget.  Room  3001.  New  Executive 
Office  Building.  Washington.  DC  20503. 
LoU  K.  Hoitaod. 

DeporUnentat  Reports  Management  Officer, 
(FR  Doc  B8-Z0S01  Filed  9-8-88;  8:45  am) 
etuMG  cooe  wio-3s-m 


Customs  Service 

lT.D.M-571 

Condfttonal  Approval  of  a  Commercial 
Gauger 

agency:  Customs  Service.  Treasury. 
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action:  Notice  of  Conditional  Approval 
of  a  Commercial  Cauger. 

SUMMARY:  Stanton  Marine  U.S.A..  Inc., 
of  Houston.  Texas,  applied  to  Customs 
for  approval  to  gauge  imported 
petroleum  and  petroleum  products  and 
organic  chemicals  and  vegetable  and 
animal  oils  in  bulk  and  in  liquid  form 
under  §  151.13  of  the  Customs 
Regulations  (19  CFR  151.13).  Customs 
has  determined  that  Stanton  Marine 
meets  the  requirements  for  conditional 
approval. 

Therefore,  in  accordance  with 
§  151.13(cl.  Stanton  Marine  U.S.A..  Inc., 
12700  Northborough  Drive,  Suite  600, 
Houston.  Texas  77067.  is  conditionally 
approved  to  gauge  the  products  named 
above  in  all  Customs  districts. 

EFFECTIVE  DATE:  August  29.  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Roger  ].  Grain.  Office  of  Laboratories 
and  Scientific  Ser\'ices.  U.S.  Customs 
Service,  1301  Constitution  Avenue  NW.. 
Washington.  DC  20229  (202-566-2446). 

Dated:  August  30. 1968. 
)ohn  B.  O'Loughlin. 

Director,  Office  of  Laboratories  and  Scientific 
Sen'ices. 

(FR  Doc.  88-20525  Filed  9-8-88;  8  45  ami 
BILLING  COOE  4820-02-M 

Internal  Revenue  Service 

Performance  Review  Board;  Senior 
Service  Memberstilp 

AGENCY.  Internal  Revenue  Service; 

1  r-Hiury. 

ACTION:  Notice  of  Members  of  Senior 

Executive  Service  Performance  Review 

Board. 

DATE:  Performance  Review  Board 
effective  October  1. 1988. 

FOR  FURTHERN  INFORMATION  CONTACT: 

DiAnn  Kiebler,  HR  H:E,  Room  3515. 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224.  Telephone  No.  (202)  566-4633. 
(not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  4314(c)(4)  of  the  Civil  Service 
Reform  Act  of  1978.  the  members  of  the 
Internal  Revenue  Service's  Senior 
Executive  Service  Performance  Review 
Board  for  Assistant  Commissioners. 
Regional  Commissioners  and  senior 
executives  in  the  office  of  the 
Commissioner  are  as  follows: 

Charles  H.  Brennan.  Deputy  Commission 
(Operations). 

John  L  Wedick.  Jr..  Deputy  Commissioner 
(Planning  and  Resources). 


Peter  K.  Scott.  Deputy  Chief  Counsel 
Teddy  R.  Kem.  Assistant  Commissinner 
(Inspection). 

This  document  does  not  meet  the 
criteria  for  significant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 
Directive  appearing  in  the  Federal 
Re^ster  for  Wednesday.  November  8. 
1978  (43  FR  52122). 
Lawrence  B-  Cibbs. 
Commissioner 

IFr  Doc.  88-20542  Filed  &-8-B8;  8:45  ara) 
BILUNG  COOE  4a30-01-U 


Performance  Review  Board; 
Membership,  Senior  Executive  Service 

AGENCY:  Internal  Revenue  Ser\  ice. 
ACTION:  Notice  of  Members  of  Senior 
Executive  Service  Performance  Review 
Board. 

DATE:  Performance  Review  Board 

effective  October  1.  1988, 

FOR  FURTHERN  INFORMATION  CONTACT: 

DiAnn  Kiebier.  HR:H.E.  Room  3515. 1111 
Constitution  Avenue,  NW.,  Washington. 
DC  20224.  Telephone  No.  (202)  566--1633. 
(not  a  toll  free  number). 

SUPPLEMENTARY  INFORMATION:  Pursuant 

to  section  4314(c)(4)  of  the  Civil  Service 
Reform  Act  of  1978.  the  members  of  the 
Internal  Revenue  Service's  Senior 
Executive  Service  Performance  Review 
Board  for  senior  executives  in  the  office 
of  the  Commissioner  (Inspection)  are  as 
follows: 

Michael  J.  Murphy.  Senior  Deputy 
Commissioner.  Chairperson. 

Michael  Hill,  Inspector  General. 
Department  of  the  Treasury. 

Peter  K.  Scott.  Deputy  Chief  Counsel. 

This  document  does  not  meet  the 
criteria  for  significant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 
Directive  appearing  in  the  Federal 
Register  for  Wednesday.  November  8. 
1978  (43  FR  52122). 
Lawrence  B.  Gibbs. 
Commissioner. 

(Fr  Doc  88-20543  Filed  9-8-88;  8;45  am) 
BILLING  CODE  4S30-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1965  [79  Stat.  985.  22  U.S.C.  2459). 


Executive  Order  12047  of  March  27. 1978 
(43  FR  13359.  March  29. 1978).  and 
Delegation  Order  No.  85-5  of  June  27. 
1985  (50  FR  27393,  July  2. 1985).  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit.  "Cleopatra's 
Egypt:  Age  of  the  Ptolemies"  (see  list ') 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  with  the  United 
States  are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  loan 
agreements  with  foreign  lenders- 1  also 
determine  that  the  temporary  exhibition 
or  display  of  this  listed  exhibit  objects 
at  the  Brooklyn  Museum  in  Brookljm. 
New  York,  beginning  on  or  about 
October  7, 1988,  to  on  or  about  January 
2. 1989,  and  at  the  Detroit  Institute  of 
Arts  in  Detroit.  Michigan,  beginning  on 
or  about  February  14. 1989.  to  on  or 
about  April  30. 1989,  is  in  the  national 
interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Doited:  September  1, 1988. 
R.  Wallace  Stuart. 
Acting  Genera/  Counsel. 
|FR  Doc.  88-20487  Filed  9-8-88;  8:45  am) 
BILUNG  COOE  SZaO-OI-M 


Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19. 
1965  (79  Stat.  985.  22  U.S.C.  2459). 
Executive  Order  12047  of  March  27. 1978 
(43  FR  13359,  March  29. 1978),  and 
Delegation  Order  No.  85-5  of  lune  27, 
1985  (50  FR  27393.  July  2. 1985).  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit,  "lapan:  The 
Shaping  of  'Daimyo'  Culture  1185-1868 
and  the  Art  of  the  Tea  Ceremony"  (see 
list  ')  imported  from  abroad  for  the 
temporary  exhibition  without  profit  with 
the  United  States  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 


'  A  copy  of  this  list  may  be  obtained  by 
conlracting  Mr  R.  Wallace  Sluarl  of  Uie  Office  of 
Ihe  General  Counsel  of  USIA.  The  Iclcphone 
number  is  202-485-7988.  and  the  address  in  Room 
700,  VS  Information  Agetvcy.  301  4lh  Stn-Pl,  SW 
Washington.  DC  20547. 

*  A  copy  of  this  list  may  be  obtained  by 
coRiaciing  Mr.  R.  Wallace  Sluan  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202-485-7986,  and  the  address  in  Room  700.  U.S. 
Informstion  Ajtencv.  301  4lh  Street.  SW., 
Washington.  DC  ZOiM?. 
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temporary  exhibition  or  display  of  this 
hsted  exhibit  objects  at  the  National 
Gallery  of  Art  in  Washington,  DC. 
beginning  on  or  about  October  30.  1988. 
to  on  or  about  January  25. 1988,  is  in  the 
national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Ddted:  September  1. 1983 
R.  Wallace  Stuart. 

Acting  Genera  J  Counsei 

|FR  Doc,  68-20488  Filed  9-8-88;  8:45  am] 

BILLING  COOT  8230-01-lil 


Sunshine  Act  Meetings 


Federal   Register 

Vol.  53.  No.  175 

Friday.  September  9,  1988 


This  seclton  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under   the    "Government   in   the   Sunshine 
Act'    (Pub    L    94-409)    5    U.S.C.    552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

A^Liicy  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Art"  (5 
U.S.C.  552b).  notice  is  hereby  giv.3n  that 
at  2:04  p.m.  on  Tuesday.  September  6. 
1988,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to;  (1)  Consider  matters 
relating  to  the  possible  closing  of  certain 
insured  banks;  and  (2)  discuss  a 
recommendation  regarding  the 
Corporation's  assistance  agreement  with 
an  insured  bank. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope.  Jr.  (Appointive),  seconded  by  Mr. 
Robert  J.  Heirmann.  acting  in  the  place 
and  stead  of  Director  Robert  L.  Clarke 
(Comptroller  of  the  Currency),  concurred 
in  by  Chairman  L.  William  Seidman. 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  pubHc  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4).  (c)(8). 
(c)(9)(A)(i).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b(c)(4).  (c)(8).  (c)(9J(A)(ii).  and 
(c)(9)(B)). 

Dated:  September  6. 1988. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
[FR  Doc.  88-20616  Filed  9-7-88;  2;53  pm] 
BILLING  CODE  87t4-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  2:30  p.m.  on  Tuesday,  September  13, 
1988.  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 


552b(c)(2).  (c)(4),  (c)(6).  (c|(8). 
(c](9)(A)(i).  (c)(9)(A)(ii).  and  (c)(9)(B)  of 
Title  5.  United  Slates  Code,  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  ptersons  and  names  and  locatlonB 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6).  (c)(8),  and  (c)(9)lA)(ii)  of 
the  "Covemment  in  the  Sunshine  Ac!"  (5 
U.S.C.  552b(c)(6).  (c)(8).  and  (c)(9)(A)(ii)). 

Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Recommendation  regarding  the 
Corporstion's  assistance  agreement  with 
en  insured  bank. 

Reports  of  the  Director,  Office  of 
Corporate  Audits  and  Internal 
Investigations: 

Audit  Report  re: 
Harris  County  Bank-Houston,  National 
Association.  Houston.  Texas  (5927) 
(Memo  dated  August  5. 1988). 
Audit  Report  re: 

Port  City  Bank.  Houston.  Texas  (2779). 
(Memo  dated  August  5, 1988). 
Audit  Report  re: 
Addison  Consolidated  OHlce.  Cost  Center 
404  (Memo  dated  )uly  20,  1988). 
Audit  Report  re: 
Costa  Mesa  Condolidated  Office,  Cost 
Center  601  (Memo  dated  August  11, 
1938). 

Discussion  Agenda: 
Applications  for  Federal  deposit 
insurance: 

Ventura  Thrift  and  Loan,  a  proposed  new 
industrial  bank  to  be  located  at  2601  East 
Main  Strett.  Ventura.  California. 

First  Gulf  Bank  of  Destin,  a  proposed  new 
bank  to  be  located  at  1000  East  Highway  98, 
Destin,  Floricta. 


Request  for  an  exemption  pursuant  to 

section  348.4(b)(1)  of  the  Corporation's 
rules  and  regulations: 

Lisbon  Bank  and  Trust  Company.  Lisbon. 
Iowa. 

Discussion  regarding  the 
Corporation's  assistance  agreement  with 
an  insured  bank. 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments.  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)|6)  of 
the  "Govemmeni  in  the  Sunshine  Act"  (5 
U.S  C.  5S2bIc)(2)  and  (c)[6}). 

Matters  relating  to  the  possible 
closing  of  certain  insured  banks: 

Names  and  locations  of  banks  authorized 
to  be  exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  tc)(8).  {c!(9)(A)(ii). 
and  (c)t9;lB).  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(8). 
(c)(9)(A)(ii}.  and  (c)(9)(B)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street.  NW.. 
Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
89&-3813. 

Dated:  September  6. 1988. 
Federal  Deposit  Insurance  CorporaUon. 
Hoyle  L.  Robinson, 
Exective  Secretary 

[FR  Doc.  88-20584  Filed  &-7-88:  8:56  am] 
BILUNG  CODE  871441~M 

FEDERAL  OEPOSPT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  povisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C-  552b).  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Tuesday.  September  13. 1988.  to 
consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
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requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Recommendation  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 

Case  No.  47.234  (Amendment] 
Midland  Consolidated  Office 
Midland.  Texas 

Reports  of  actions  approved  by  the 
sldndmg  committee  of  the  Corporation 
and  by  officers  of  the  Corporation 
pursuant  lo  authority  delegated  by  the 
Board  of  Directors. 

Discussion  Agenda: 

Memorandum  and  resolution  re. 
DeleEjdtions  of  aiilhonty  relating  to 
liquidation  activines- 

Memoradum  and  resolution  re:  Proposed 
rimendments  to  Part  303  of  the  Corporation's 
rules  and  regulations,  entitled  "Applications, 
Requests,  Submittalg.  Delegations  of 
Authority,  and  Notices  of  Acquisition  of 
Control. "  which  amendments,  to  implement 
certain  amendments  to  the  Change  in  Bank 
Control  Act  made  by  section  1380  of  the  .\nti- 
Drjg  Abuse  Act  of  1986,  would  (Ij  penriit  the 
Corporation  to  (a)  waive  the  newspaper 
publication  of  comment  solicitation 
requirements  of  12  CFR  303  4|bjf2)li,  i  or  *  , 
dcf  on  a  proposed  change  in  control  prii.ir  ■  ■ 
the  expiration  of  the  public  commenf  p^r  ■i.| 
only  if  the  Corporation  makes  a  written 
finding  that  newspaper  publication  or 
comment  solicitation  would  senously 
threaten  the  safety  or  soundness  of  the  b^r'^ 
<.r>  be  acquired,  and  lb)  for  good  cause 
shorten  the  public  comment  period  to  a 
period  of  not  less  than  ten  days:  and  (2, 
provide  for  publication  and  solicitation  of 
corr^ment  m  situations  m  which  notice  has 
nwt  been  filed  pursuant  to  the  Change  m  Ban^ 
Control  Act. 

.Memoradum  and  resolution  re:  Proposed 
amendments  to  Part  303  of  the  Corporation's 
rules  and  regulations, enlitied  "■Applications. 
Requests.  Submittals.  Delegations  of 
.-\uthonty  and  Notices  of  .Acquisition  of 
Control,  '  and  Part  346  of  the  Corporations 
rules  and  regulations,  entitled  "P'ureign 
Banks'  which  amendments  pertain  to 
exemptions  from  the  deposit  insurance 
requirement,  the  capital  equivalency 
requirement,  the  country  exposure  provision. 
the  pledge  of  assets  requirement  and  to  the 
delegations  of  authority  concerning  it,  as  well 


as  to  miscellaneous  provisons  throughout  the 
regulation. 

Memorandum  and  resolution  re:  (l)  Notice 
of  Withdrawal  of  proposed  pohcy  statement, 
entitled  "Bank  Merger  Transactions"  which 
policy  statement  was  published  in  the 
Federal  Register  on  October  4. 1985.  and  12) 
Solicitation  of  Comment  on  a  new.  substitute 
proposed  policy  statment  entitled  "Bank 
Merger  Transactions."  which  redefines  and 
clanfies  product  and  geographic  markets  and 
the  standards  lo  be  applied  in  assessing  both 
the  competitive  effects  and  prudential 
concerns  involved  in  a  proposed  bank  merger 
transaction. 

Review  of  FDICs  financial  performance. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-l7th  Street.  NW.. 
Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  September  6. 1988. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 
Execut:ve  Secretary 
|FR  Doc  86-20583  Filed  9-7-88;  8:55  am| 
BJLLING  COOC  S714-01-M 


FEDERAL  MARITIME  COMMISSION 

TIME  AND  date:  10  00  a.m..  September 

15,  1988, 

PLACE:  Hearing  Room  One.  1100  L 

Street.  NW.,  Washington.  DC  20573- 

0001. 

status:  Clused 

MATTERS  TO  BE  CONSIDERED:  1    Docket 

Nos.  87-26  and  66-\~-Agreement 

Provisions  on  Loyalty  Contracts — 

Discussion  of  the  Record 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Joseph  C.  Polking, 

Secretary,  (202)  523-5725. 

Tony  P.  Kominotb, 

Assistant  Secretary 

[FR  Doc.  88-20630  Filed  9-7-88;  3:43  pm| 

BtLUNG  CODE  6730-01-41 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

TIME  AND  DATE:  9:30  a.m..  Thursday. 

Septembfr  15.  1988. 


place:  Eldorado  Hotel.  309  West  San 
Francisco.  Santa  Fe.  New  Mexico  87501. 
(505)  988-4455. 

STATUS:  open 

MATTERS  TO  BE  CONSIDERED: 

1  Ap[,Tu\al  of  Minutes  of  Previous  Open 

Meeting 

2  Economic  Commentary, 

3  Central  Liquidity  Facility  Reporl  and 

Review  of  CLF  Lending  Rate. 

4.  Central  Liquidity  Facility  Reserving  Policy 

for  FY  1989 

5.  Central  Liquidily  Facility  Agent 

Commitment  Fee. 

6.  Insurance  Fund  Report. 

7.  Request  by  Lualualei  Community  FCU. 

Waianae.  Hawaii,  to  F.xpand  its 
Communiiy  Field  of  Membership. 

8.  Proposed  Amendment  to  %  701.20.  NCUA 

Rules  and  Regulations.  Surely  Bond. 

9.  Request  by  Trenton  FCU.  Trenton. 

Michigan,  to  Expand  its  Community  Field 
of  Membership 

10.  Request  by  Bedford  Independent  FCU. 

Bedford.  Indiana  to  Expand  its 
Community  Field  of  Membership. 

11.  Report  on  Chartering  and  Field  of 

Membership  Proposal. 
12  Lejiislalive  Update. 

recess:  11:30  a.m. 

TIME  AND  DATE:  2:00  p.m..  Thurnday, 

Septpmber  15.  1988. 

PLACE:  Eldorado  Hotel.  309  West  San 
Francisco.  Santa  Fe.  New  Mexico  87501, 

(5051  988-4455. 

STATUS:  t:;.  -,.  : 

MATTERS  TO  BE  CONSIDERED: 

1  Approval  of  Minutes  of  Previous  Closed 
Meeting. 

2.  Appeal  of  Denial  of  Charter  Application. 

Closed  pursuant  to  exemptions  (4)  and 
(8). 

3.  Central  Liquidity  Facility  Lines  of  Credit 

for  FY  1989.  Closed  pursuant  to 
exemptions  (4).  (8).  (9)(A}(ii]. 
4  Request  by  a  FCU  to  Expand  its  Field  of 
Membership,  Closed  pursuant  to 
exemptions  (8)  and  (9)(AI(ii) 

FOR  MORE  INFORMATION  CONTACT:  Becky 

Baker.  Secretary  of  the  Board. 

Telephone  (202)  357-1100. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  88-20614  Filed  9-7-88;  2:53  pm| 
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This  section   of  the   FEDERAL  REGISTER 
coniatns  editofiai   corrections  of  previousty 
published  Presidential.   Ru'e.  Proposed 
Rule,  and   Notice  OocumGnts  and  volumes 
of  the  Code  of  Federal   Regulations 
These  corrections  are   prepared   by  the 
Oft  tee  of  the  Federai   Register    Agency 
prepared  cor-ections  are   rssued  as  sigr>ed 
documents  and  appear  .n  the  appropnaie 
documer^t   categones   elsewne^e   m   the 
issue. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Correal  inn 

In  notice  document  68-20152 
appearing  on  page  34192  in  the  issue  of 
Friday.  September  2. 1988,  make  the 

following  correction: 

In  the  second  column,  under  TIME  AND 
DATE:,  the  second  line  should  read, 
September  27.  1988.". 

BILLING  CODE  150S-01-0 


DEPARTMENT  OF  EDUCATION 

Notice  Inviting  Applications  for  New 
Awards  Under  the  Research  In 
Education  of  the  Handicapped 
Progranfi  for  Fiscal  Year  1989 

Correction 

In  notice  document  8&-19113  beginning 
on  page  32095  in  the  issue  of  Tuesday, 
August  23. 1988.  make  the  following 
correction: 

On  page  32095.  in  the  table,  at  the 
bottom  of  the  page,  in  the  entry  for 
"Student-Initiated  Research  Projects",  in 
the  second  column,  the  deadline  for 


transmittal  of  applications  should  read 
••Mar.  3.  1989".NOTE:For  a  Department 
of  Education  correction  to  this  document 
see  the  Notices  Section  of  this  issue. 


BIUJHG  COOe  1S05-01-0 


GENERAL  SERVICES 

ADMINISTRATION 

Eligibility  to  Use  GSA  Sources  of 
Supply  and  Services 

Correction 

In  notice  document  88-19242  beginning 

on  page  32453  in  the  issue  of  Thursday, 
August  25. 1988.  make  the  following 
corrections: 

1.  On  page  32454.  in  the  second 
column,  in  the  sixth  complete  paragraph. 
in  the  first  line.  "Certain"  was 
misspelled. 

2.  On  the  same  page,  in  the  third 
column,  in  the  sixth  complete  paragraph, 
in  the  sixth  line,  "FPMR  Parts  103-43" 
should  read  "FPMR  Parts  101-43', 

3.  On  the  same  page,  in  the  same 
column,  in  the  seventh  complete 
paragraph,  in  the  fourth  line,  •'sources'* 
was  misspelled, 

BILLING  COOE  1US-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  87N-O0S6] 

Model  Food  Protection  Unicode: 
Notice  of  Availability:  Extension  of 
Comment  Period 

Corrthiljon 

In  notice  document  88-17935 
appearing  on  page  29953  in  the  issue  uf 
Tuesday,  August  9.  1988.  make  the 
following  correction: 

In  the  second  column,  in  the  third  line 
from  the  bottom,  under  the  signature,  the 
title  line  should  read  "Associate 
Comn::ss!oner  for  Regulatory  Affairs". 

BILJJNG  COOE  1506-01-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-930-07-4212-13;  N-446861 

Realty  Action;  Exchange  of  Public 
Lands  In  Elko  County.  NV 

Correction 

In  notice  document  88-23367 
appearing  on  page  37668  m  the  issue  of 
Thursday.  October  6,  1987,  make  the 
following  corrections: 

1.  In  the  third  column,  under  T.  40  N.. 
R.  62  E..  the  fourth  line  should  read  "Sec. 
3.  All:". 

2.  In  the  same  column,  under  T.  41  N., 
R.  62  E.,  Sec,  26  should  read  "E^. 
SV2N\V^,N'^sSWV4,". 

BlLUMG  CODE  1505-01-O 


Friday 

September  9.  1988 


Part  II 


Department  of  Labor 

Wage  and  Hour  Division 

29  CFR   Pa-t  502 

Employment  Standards  Administration: 

Reporting  and  Errployment  Requirements 

for  Employers  of  Certain  Workers 

Employed  in  Seasonal  Agricultura 

Services;  Final  Rule 


BEST  COPY  AVAILABLE 
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DEPARTMEm-  OF  LABOR 

Wage  and  Hour  Division 

29  CFR  Part  502 

Employment  Standards 
Administration;  Reporting  and 
Employment  Requirements  for 
Employers  of  Certain  Workers 
Employed  In  Seasonal  Agricultural 
Services 

AGENCY:  Wane  and  Hour  Division. 
Employment  Standards  Adminisiration. 
Labor 

ACTION:  Final  rule. 

SUMMARY:  The  Employment  Standards 
Admimslration  (ESA)  of  the  U.S. 
Department  of  Labor  [DOL)  is 
promulsiating  final  regulations  rejjarding 
reporting  and  employment  requirements 
applicable  to  any  employer  who 
employs  certain  resident  aliens  in 
seasonal  aj^ncullural  services.  These 
requirements  apply  to  workers 
employed  from  October  1,  1988.  through 
September  30. 1992.  and  were  developed 
with  the  Department  of  Agnculture  after 
consuilatfon  with  the  Department  of 
Justice's  Immigration  and  Naturahzatton 
Ser\'ice  (LNS)  and  the  Bureau  of  the 
Census. 

Section  210A  of  the  Immigration  and 
Nationality  Act  (INA),  as  amended  by 
the  Immigration  Reform  and  Control  Act 
(IRCA).  requires  any  employer  to  report 
mformaUon  about  the  amount  of  work 
performed  by  a  special  agricultural 
worker  employed  in  seasonal 
agricultural  services.  This  information  is 
submitted  in  certificate  form  to  the 
Federal  Government  and  to  any 
individual  "replenishment  agricultural 
worker,"  In  part  on  the  basis  of  this 
information  furnished  to  the  Federal 
Government,  the  Secretaries  of  Labor 
^nd  Agriculture  will  determine  the 
number,  if  any,  of  additional 
replenishment  agricultural  workers  to  be 
admitted  into  the  United  States  The 
accuracy,  completeness,  and  timeliness 
'if  the  employment  information  reported 
by  employers  of  special  agricultural 
workers  in  seasonal  agricultural 
services  will  directly  affect  the 
Secretaries'  determmation  of  the 
number  of  replenishment  agricultural 
workers  admitted  into  the  country 
during  each  year  from  FY  1990  through 
FY  1993. 

These  regulations  specify  employer 
reporting  requirements  and  provisions 
concerning  the  terms  of  employment  of 
replenishment  agricultural  workers  as 
prescribed  by  section  210A  of  ISA 
EFFECTIVE  DATE:  October  1.  1988 


FOR  FURTHER  INFORMATION  CONTACT: 

Paula  V  Smith.  Administrator.  Wage 
and  Hour  Division.  Employment 
Standards  Administration,  U.S. 
Department  of  Labor.  Telephone  (202^ 
523-8305. 

SUPPUMENTARV  INFORMATION:  On  July 
19.  1988.  a  proposed  rule  was  published 
in  the  Federal  Register  regarding  the 
reporting  and  employment  requirements 
applicable  to  employers  of  certain 
workers  employed  in  seasonal 
agricultural  services. 

Tne  comment  period  expired  on 
August  15. 1988  The  Wage  and  Hour 
Division  received  13  comments  from 
agricultural  employers,  agricultural 
associations,  advocates  for 
farmworkers,  and  public  interest  groups. 
In  response  to  the  comments,  several 
changes  have  been  made  to  the 
proposed  rule.  The  majority  of  these 
changes  were  clarifying  in  nature. 
Supplementary  information,  including  a 
summary  of  the  final  rule,  and  a 
compilation  of  the  issues  raised  in 
public  comment  with  accompanying 
Wage  and  Hour  Division  response 
follow. 

Paperwork  Reduction  Act 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  20'*^  minutes  per  response  for 
the  report  to  the  Federal  Government  on 
Form  ESA-«2.  one  minute  per  response 
for  the  report  to  replenishment 
agricultural  workers  (optional  Form 
VVH-501RI.  and  one  hour  per  year  for 
the  underlying  recordkeeping.  This 
burden  estimate  includes  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  comments  on  the 
ESA-92  and  optional  WH-SOlR  and 
Suggestions  for  reducing  this  burden,  to 
the  Office  of  Information  Management. 
Department  of  Labor.  Room  N-1301, 
21)0  Constitution  Avenue,  NW., 
Washington.  DC  20210;  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  1215 — 0168.  and 
Budget,  Washington.  DC  20503. 

The  Office  of  Management  and  Budget 
(OMB)  has  cleared  the  paperwork 
requirements  of  this  regulation  at 
§§  502.11.  502.12.  and  502.13  and  of 
Forms  ESA-92  and  WH501-R  (optionalj. 
under  control  numbers  1215-0148, 
1215-Oltie.  and  1215-0169. 

Comment:  There  were  several 
comments  specifically  regarding  thu 
paperwork  burden. 


One  commenter  suggested  that  the 
paperwork  requirement  is  "excessively 
burdensome  and  costly"  Another 
commenter  suggested  that  the  amount  of 
time  spent  lo  complete  required 
paperwork  is  not  justidcd  especially 
when  reporting  for  workers  who 
sometimes  work  fewer  than  5  days.  The 
third  commenter  suggested  that  the 
recordkeeping  requirements  are 
burdensome  and  have  "low  lime 
estimates  for  preparing  and  submilttng 
the  reports"  because  of  the  time 
consuming  job  of  reviewing  daily 
records,  having  to  refer  to  daily  field 
records  to  obtain  daily  hours  worked, 
and  lack  of  crop  and  task  information. 

Response:  The  reporting  requirements 
implemented  with  these  regulations  are 
established  by  law  and  apply  for  all 
special  agricultural  workers  employed  in 
seasonal  agricultural  ser\-ices.  even  if  so 
employed  by  any  employer  for  only  one 
work-day  in  a  quarter.  The  Department 
does  not  have  discretion  in  this  regard. 
Further,  the  Department  continues  lo  be 
of  the  view  that  the  burden  estimate 
stated  above  is  the  best  estimate  of  the 
overage  burden  per  response  The 
estimates  for  the  optional  Form  WH- 
50lR  and  the  recordkeeping  are  based 
on  the  fact  that  almost  all  of  the 
information  required  to  be  maintained  in 
the  employer's  records  and  reported  lo 
the  workers,  including  for  example, 
daily  hours  worked,  is  currently 
required  from  the  vast  majority  of 
agricultural  employers  employing 
reportable  workers  pursuant  to  the  Fair 
Labor  Standards  Act  (FLSA).  the 
Migrant  and  Seasonal  Agricultural 
Workers  Protection  Act  (MSPA).  and  the 
IRCA  requirements  for  maintaining 
Forms  1-9.  The  primar>'  additional 
burden  is  the  preparation  of  the  ESA-92 
each  quarter  to  be  sent  to  the 
Government.  Based  on  studies  that 
agricultural  employers  in  California 
average  the  equivalent  of  ten  full  time 
employees  per  employer,  and  assuming 
four  of  these  employees  would  be 
reportable  workers,  we  assume  an 
average  of  five  minutes  per  worker 
would  be  spent  in  preparing  each  ESA- 
92.  Our  view  is  that  this  is  a  reasonable 
average  estimate  since  the  information 
can  be  easily  compiled  from  the  reports 
(optional  Form  WH-501R  or  other  form 
used  by  the  employer)  currently 
provided  to  workers  under  MSPA. 
Furthermore,  a  prudent  business 
operator,  aware  of  the  reporting 
requirement,  would  ensure  the 
information  is  easily  retrievable  at  the 
end  of  the  quarter- 
Comment  A  commenter  suggests  that 
instead  of  instituting  reporting 
requirements,  the  Department  should 
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instilule  some  type  of  "statistical 
sampling  lo  project  accurately  the 
changes  in  labor  demand  and  supply  as 
practiced  by  the  national  opinion  polls." 
The  commenter  suggested  lliat  the 
statistical  sampling  is  less  costly  and 
less  burdensome  than  the  reporting 
requirements  as  drafted. 

Response:  While  it  may  be,  as 
suggested,  that  sampling  would  be  less 
costly  and  less  burdensome,  there  is  a 
statutory  requirement  for  reporting 
which  cannot  be  substituted  by 
sampling.  Therefore  this  change  is  not 
made. 

Comment:  Two  other  commenters 
made  reference  to  a  Department  of 
Labor  8ur\'ey.  The  survey  will  use 
sampling  techniques  to  assist  in 
estimating  the  supply  of  farm  workers 
for  employment  in  seasonal  agricultural 
services.  The  commenters  expressed 
concern  about  the  design  of  the  survey 
and  the  value  its  results  may  have  tn 
determining  the  number  of 
replenishment  agricultural  workers  to  be 
authorized. 

Response:  The  survey  is  an  additional 
source  of  information  which  will  be  used 
by  the  Secretaries  of  Labor  and 
Agriculture  in  determining  whether 
there  is  a  shortage  of  workers  for 
employment  in  seasonal  agricultural 
services.  While  the  Department 
appreciates  the  commenters'  concerns. 
the  survey  is  not  a  subject  of  these 
regulations- 
Comment-  A  commenter  suggests  thai 

(1)  the  reporting  system  also  require 
reporting  of  specific  losses  of  alien 
employees  to  non-agricultural  employers 
and  (2)  an  additional  system  be 
instituted  so  that  agricultural  employers 
could  recruit  specific  alien  workers  for 
ibeir  agricultural  employment  needs. 

Response:  The  regulation  implements 
the  statutory  requirements  to  have 
employers  report  the  number  of  "man* 
days"  ("work-days"  herein]  worked  by 
rpportahle  workers  in  seasonal 
agricultural  services,  and  it  may  not 
arbitrarily  expand  or  add  further  burden 
by  requiring  additional  reporting  for 
purposes  which  are  not  authorized  by 
the  Act.  Consequently,  no  related 
change  has  been  made  in  the  tmal 
regulation. 

Background  to  the  Regulation 

The  Immigration  and  Nationality  Act 
of  1952  (INA)  was  amended  by  the 
Immigration  Reform  and  Control  Act  of 
19B6  (IRCA)  to;  (1)  Control  illegal 
immigration  into  the  United  States  and 

(2)  make  limited  changes  in  the  system 
for  legal  immigration.  In  this  regard. 
Section  210  of  the  INA  grants  resident 
alien  status  lo  special  agricultural 
workers  (SAWs)  who  can  demonstrate 


that  they  performed  seasonal 
agricultural  services  for  at  least  90 
"man-days"  during  the  12-month  period 
ending  May  1. 1986. 

In  part  on  the  basis  of  information 
regarding  work-days  of  emplo>Tnent 
(during  each  fiscal  year  (FY)  from  FY 
1989  to  FY  1992)  in  seasonal  agricultural 
services,  submitted  by  employers  to  the 
Federal  Government  pursuant  lo  this 
regulation,  the  Secretaries  of  Labor  and 
Agnculture  shall  determine  the  number. 
if  any,  of  additional  special  agricultural 
workers,  termed  replenishment 
agricultural  workers  (RAWs),  to  be 
admitted  to  the  United  States  (during 
each  fiscal  year  from  FY  1990  to  FY 
1993)  with  temporary  resident  alien 
status  to  perform  seasonal  agricidtural 
services.  The  admittance  of 
replenishment  agricultural  workers  is  to 
meet  a  shortage  of  workers  employed  in 
seasonal  agricultural  services. 

To  make  this  determination,  section 
210A(b)(2}  of  the  INA  requires  an 
employer  of  SAWs  (includmg  RAWs) 
employed  in  seasonal  agricultural 
services  to  assemble  employment 
information  which  must  be  reported  to 
the  Federal  Government  during  the 
period  beginning  October  1. 1988. 
through  September  30. 1992;  essentially 
the  same  emplojinent  information  that 
must  be  reported  to  any  individual 
replenishment  agricultural  worker 
during  the  period  beginning  October  1. 
1989,  through  September  30, 1992. 

Section  210A(f)(4)  of  the  INA  provides 
for  assessment  of  civil  money  penalties. 
88  provided  under  Section  503  of  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act  (MSPA),  for, 
among  other  things,  failure  to  provide,  or 
failure  to  provide  accurately,  tiie 
information  as  required  bv  INA  section 
210A(b)[2). 

Summary  of  Final  Rule 

This  final  rule  establishes: 

(1)  Data  collection  procedures  lo 
enable  the  Federal  Govcmmenl  to  make 
determinations  about  the  annual  number 
of  replenishment  agricultural  workers  to 
be  admitted  to  the  United  States  and 
given  temporary  residency  status,  from 
October  1. 1989.  to  September  30. 1993. 
lo  meet  a  shortage,  or  replenish,  the 
number  of  workers  employed  in 
seasonal  agricultural  services;  and 

(2)  A  method  whereby  a 
replenishment  agricultural  worker  (at 
least  those  admitted  before  FY  1993)  can 
assemble  some  of  the  information 
nece85ar>'  to  establish  the  work  history 
needed  to  retain  legal  temporary 
resident  status  and  avoid  deportation, 
apply  and  quahfy  for  permanent 
resident  status  after  three  years  (from 
being  admitted  for  temporarj'  residency) 


and,  subsequently,  to  apply  for 
naturalization.  Tbe  work  history  needed 
lo  retain  legal  temporary  resident  status. 
avoid  deportation,  and  qualify  for 
permanent  resident  alien  status  is  90 
work-days  (any  day  with  at  least  four 
(4)  hours  worked)  a  year  for  three 
consecutive  years  after  admission, 
employed  in  seasonal  agricultural 
services.  Accordingly,  an  employer  who 
hires  a  replenishment  agricultural 
worker  shall  report  the  employment 
information  specified  by  this  rule  (at 
section  502.13)  to  the  worker  each  pay 
period  when  seasonal  agricultural 
services  are  performed,  for  the  period 
through  September  30, 1992. 

Although  replenishment  agricultural 
workers  will  need  such  information  for 
three  consecutive  years  after  admission 
to  retain  temporary  resident  alien  status, 
avoid  deportation,  and  apply  for 
permanent  resident  alien  status  (and 
will  need  such  data  for  a  total  of  at  least 
five  years  to  apply  for  citizenship),  the 
statute  only  requires  such  reporting 
through  September  30, 1992. 
Consequently,  the  statute — while 
establishing  requirements  for 
demonstrating  continued  employment  in 
seasonal  agricultural  ser\'ice9  in  order 
for  a  replenishment  agricultural  worker 
to  retain  legal  temporary  status  and 
avoid  deportation,  and  apply  and 
quahfy  for  permanent  resident  alien 
status  (and.  eventually,  citizenship) — 
does  not  authorize  requiring  agricultural 
employers  to  provide  replenishment 
agricultural  workers  with  the  required 
employment  documentatioa  after  FY 
1992.  to  support  the  entire  work  history 
needed  lo  qualify  for  change  in 
immigration  status.  For  example,  the  Act 
requires  that  RAWs  admitled  in  FY  1992 
must  be  provided  with  employment 
reports  by  their  employers  for  their  work 
in  seasonal  agricultural  services  during 
FY  1992  but  not  thereafter— despite  the 
statutory  requirement  that  they  must 
document  such  emplo>'ment  for  at  least 
three  consecutive  years  after  admission 
to  retain  and  eventually  change  thetr 
legal  status.  There  is  no  statutory 
requirement  in  L\A  mandating  any  such 
reporting  to  RAWs  admitted  in  FY  1993 
(although  reporting  of  some  employment 
information  is  required  by  employers 
covered  under  MSPA). 

To  carr>'  out  the  statutory 
requirements,  employers  are  mandated 
to:  (1)  Identify  each  reportable  worker 
employed  in  seasonal  agricultural 
services  subject  to  this  regulation,  (2) 
report  to  the  Federal  Government  the 
number  of  work-days  performed  by  any 
such  reportable  worker,  and  (3)  report 
the  number  of  work-days  performed  lo 
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each  reportable  worker  who  is  a 
replenishment  agricultural  worker. 

Under  the  provisions  of  section  274A 
of  'he  I\A.  dn  employer  may  only  hire 
persons  who  are  eligible  to  work  in  the 
United  States.  With  respect  to  any 
person  hired  after  November  6,  1986, 
every  employer  must  verify  the 
employee's  identity  and  employment 
eligibility  and  complete  the  L\S 
Employment  Eligibility  Verification 
Form  1-9  (see  8  CFR  274a.2). 

When  completing  the  Farm  1-9,  the 
employer  is  able  to  recognize  reportable 
workers  subject  to  the  provisions  of  this 
regulation  by  the  INS  Alien  Registration 
Number  ("A  Number")  provided  by  the 
newly  hired  employee  on  the  INS  Form 
1-9.  When  completing  the  top  portion  of 
the  1-9  Form,  a  prospective  employee 
who  is  not  a  United  States  citizen  must 
provide  an  INS  Alien  Registration 
Number  m  completing  part  (Part  1)  of 
the  1-9  form. 

Any  prospective  employee  must  also 
provide  documentation  that  establishes 
identity  and  employment  eligibility.  As 
long  as  the  documents  furnished  by  the 
worker  satisfy  the  requirements  of  the 
LNS  regulations  as  set  forth  on  the  Form 
1-9,  an  employer  may  not  require  any 
additional  or  specific  documents  from 
the  employee  (see  8  CFR  274a.2(b)(v)). 
An  employer,  therefore,  may  be  unable 
to  determine  which  employees  are 
special  agricultural  workers  based  on 
the  document(s)  presented  to  establish 
Identity  and  employment  eligibility. 

LNS  has,  or  will,  assign  INS  Alien 
Registration  Numbers  in  the  A9O00O0O0 
series  to  all  workers  whose  status  has 
been  adjusted  under  the  provisions  of 
the  IRCA  amendments  to  the  INA. 
including  special  agricultural  workers 
(and  replenishment  agricultural 
workers}.  Therefore  these  regulations 
define  a  reportable  worker  as  any 
worker  employed  in  seasonal 
agricultural  services  whose  INS  Alien 
Registration  Number  is  within  the 
A90000000  series. 

An  employer  must  report  to  the 
Federal  Government  as  prescribed 
herein  on  the  employment  of  any  and  all 
resident  aliens  identified  with  an  INS 
Alien  Registration  Number  m  the 
A900(XXXX)  series  who  are  employed  in 
seasonal  agricultural  services  for  even 
one  work  day  (any  day  In  which  at  least 
four  (4)  hours  of  work  are  performed)  in 
any  quarter.  Such  reports  must  be 
submitted  for  each  quarter  in  which  any 
reportable  worker  is  employed  for  at 
least  one  wjrk-day  in  seasonal 
agncultural  Ber\'ices  for  the  period  from 
October  1. 1988.  through  September  30. 
1992.  Where  employment  venfication 
has  been  performed  by  a  State 
Employment  Ser\'ice,  rather  than  the 


employer,  and  results  in  a  referral  of  a 
job  applicant  to  an  employer,  these 
regulations  require  the  State 
Employment  Ser\'ice  to  provide  the 
employee's  Alien  Registration  Number 
obtained  during  the  verification  process 
on  its  certification  to  the  employer. 
Therefore,  the  employer  will  be  able  to 
identify  the  reportable  worker  under  this 
rule.  (An  employer  may  not  be  able  to 
identt^'  a  special  agricultural  wori(.er 
continuously  employed  since  prior  to 
November  6, 1986.  since  employers  are 
not  required  to  complete  l-9s  or  have 
Slate  Employment  Sen.'ice  certificates 
on  such  "grandfathered"  employees. 
These  "grandfathered"  employees  are 
not  considered  as  "reportable  workers" 
under  this  regulation  (unless  I-9b  have 
been  completed  for  any  such  employee 
and  the  employee  otherwise  meets  the 
definition  of  a  "reportable  worker").) 

As  set  forth  above,  the  INA  as 
amended  by  IRCA  requires  that 
employers  verify  the  identity  and 
employment  eligibility  of  all  employees 
hired  after  November  6. 1986.  However. 
the  Act  also  provides  that  no  penalties 
will  be  assessed  prior  to  December  1, 
1988.  against  employers  with  respect  to 
employees  in  seasonal  agricultural 
services.  A  statement  of  mutual 
understanding  between  representatives 
of  agricultural  growers  end  the  INS 
provides  that  the  INS  will  not  initiate 
enforcement  penalties  against 
agricultural  employers  for  failing  to 
fulfill  the  1-9  requirements  with  respect 
to  employees  in  seasonal  agricultural 
services  prior  to  December  1.  1988.  and 
INS  and  the  representatives  of  the 
growers  will  encourage  the  growers  to 
complete  the  1-9  form  for  all  employees 
hired  after  November  6. 1986.  After 
December  1. 1988.  agricultural 
employers  will  be  Uable  for  penalties  for 
failing  to  conduct  such  verification  and 
to  complete  1-98  on  any  workers  then  in 
their  employment  (except 
"grandfathered"  employees)  for  whom 
there  is  no  completed  I-^. 

These  regulations  require  employers 
to  report  quarterly  to  the  Federal 
Government  on  all  workers  employed  in 
seasonal  agricultural  ser\'ices  for  even 
one  work-day  after  October  1. 1988,  who 
are  identified  as  reportable  workers 
through  the  1-9  or  State  Employment 
Service  certification  process  (i.e.,  who 
have  Alien  Registration  Numbers  in  the 
A900tX)000  senes).  For  the  first  quarier 
for  which  reports  are  due.  from  October 
I  through  December  31.  1988.  an 
employer  must  therefore  report  the 
number  of  work-days  performed  in 
seasonal  agricultural  services  in  the 
months  of  October.  November,  and 
December  with  respect  to  all  reportable 
workers  for  whom  1-98  are  completed 


(or  State  Employment  Service 
certificates  have  been  received), 
whether  the  employment  eligibility 
verification  process  is  completed  before 
or  after  December  1. 1988.  and  whether 
the  workers  are  employed  before  or 
after  December  1. 1988. 

Employers  must  report  each  quarter 
the  work-days  in  seasonal  agricultural 
services  of  every  reportable  worker 
identified.  During  the  first  quarter  for 
which  reports  are  due.  reportable 
workers  identified  during  October  and 
November  must  be  reported  on  (as  well 
as  workers  reported  on  for  work  in 
December).  If  some  or  any  reportable 
workers  are  not  identified  until  I-9s  are 
completed  (before  or)  on  December  1, 
1988.  their  total  work-days  during  the 
entire  quarter  (i.e..  including  any  work 
performed  previously  in  October  and 
November)  must  be  reported.  However, 
during  this  first  quarter  and  only  during 
this  first  quarter  [October  1-December 
31, 1988),  employers  may  not  be  able  to 
report  on  that  subgroup  of  seasonal 
agricultural  workers,  if  any,  for  whom  I- 
98  were  not  completed  in  October/ 
November — in  reliance  on  the  statement 
of  mutual  understanding.  This  subgroup 
of  employees  would  be  limited  to  those 
workers  employed  in  seasonal 
agricultural  services  for  whom  no  1-9 
was  completed  prior  to  December  1. 
1988.  and  who  were  no  longer  employed 
on  and  after  December  1.  1988. 

The  reports  furnished  to  the  Federal 
Government  under  these  regulations  are 
an  essential  ingredient  of  the  statutory 
process  for  determming  the  armuul 
numerical  limit  on  the  number  of 
replenishment  agricultural  workers,  if 
any.  to  be  admitted  into  the  United 
Slates  ft-om  FY  1990  through  FY  1993. 
Complete,  accurate,  and  timely  reporting 
of  the  information  required  by  this 
regulation  is  essential  to  an  accurate 
determination  of  the  number  of  work- 
days of  employment  in  seasonal 
agricultural  services  by  special 
agricultural  workers,  and  is  directly 
linked  to  the  determination  of  the 
number  of  replenishment  agricultural 
workers  to  be  admitted  1o  the  United 
States 

After  the  reports  are  received  by  the 
Federal  Government,  the  INS  will 
determine  which  of  the  resident  alien 
workers  in  the  A90000000  series  on 
whom  reports  were  submitted  were 
admitted  under  the  special  agricultural 
worker  program.  The  Bureau  of  the 
Cen.sus  will  then  use  this  data  to 
determine  the  number  of  special 
agricultural  workers  employed  in 
seasonal  agriculluriil  services  (based  on 
work  in  seasonal  agriLultiirul  services 
performed  by  special  agricultural 
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workers  who  worked  an  aggregate  15 
work-days  per  year  in  seasonal 
agricultural  services  for  any  number  of 
employers),  and  the  average  number  of 
work-days  in  seasonal  agricultural 
services  performed  by  such  special 
agricultural  workers.  In  this  regard. 
every  employer  of  a  reportable  worker 
or  workers  is  mandated  to  report  as 
presr:ribed  herein  even  one  work-day  (a 
day  with  four  hours  or  more  of  work)  in 
seasonal  agricultural  services  by  any 
reportable  workers  in  any  calendar 
quarter. 

The  determinations  of  the  Bureau  of 
the  Census  will  then  be  used,  along  with 
other  information,  by  the  Secretaries  of 
Labor  and  Agriculture  to  determine  the 
annual  number,  if  any.  of  replemshmenl 
agricultural  workers  to  be  admitted  to 
the  United  States  with  temporary 
resident  status  to  perform  seasonal 
agricultural  services  in  FY  1990  through 
FY  1993.  Another  rule  will  be 
promulgated  to  explain  this  procedure. 

Included  within  the  A90000000  series 
are  all  of  the  replenishment  agricultural 
workers  (who  will  be  specifically 
identified  with  an  INS  Alien 
Registration  Number  series  to  be 
incorporated  in  these  regulations  when 
announced  by  INS  at  a  later  date).  As  in 
the  case  of  the  other  special  agricultural 
workers,  an  employer  must  report  to  the 
Federal  Government  on  the  employment 
of  any  replenishment  agricultural 
worker  who  worked  at  least  one  work- 
day in  seasonal  agricultural  services. 
However,  in  addition,  an  employer  must 
THport  to  each  such  replenishment 
worker,  with  each  wage  payment. 
information  concerning  the  number  of 
work-days  the  individual  was  employed 
in  seasonal  agricultural  services  during 
the  pay  period.  Since  MSPA  currently 
requires  the  provision  of  employment 
information  to  migrant  and  seasonal 
agricultural  workers  each  pay  day. 
optional  form  WH-501  used  for  such 
reports  is  being  modified  (WH-SOlR)  to 
include  the  work-day  information 
required  by  these  regulations.  Employers 
have  the  option,  however,  of  providing 
this  same  information  (see  §  502.13)  to 
the  workers  in  any  manner,  such  as  on 
the  pay  stub  furnished  workers  with 
their  wages. 

Because  this  employment  information 
will  be  needed  by  replenishment 
workers  to  retain  their  temporary  legal 
status  and  apply  and  qualify  for 
permanent  residency  and  citizenship, 
these  regulations  require  that  underlying 
payroll  data  for  such  replenishment 
workers  be  retained  for  at  least  five 
years.  This  will  assist  most 
replenishment  agricultural  workers  in 
establishing  their  employment  history. 


at  least  in  part,  and  will  assist  INS  in 
verifying  work  histories  provided  by 
such  workers.  Other  records  and  reports 
required  by  these  regulations  need  to  be 
retained  for  at  least  three  years. 

The  responsible  person  to  report  to 
the  replenishment  agricultural  worker 
and  to  the  Federal  Government  is  the 
employer  (or  the  employer's  designated 
agent).  An  employer  may  designate  or 
delegate  the  tasks  of  recordkeeping  and 
reporting,  but  retains  ultimate 
responsibility  and  liability  for  failurc(s] 
to  comply  with  the  requirements  of  INA 
or  these  regulations.  Further.  Forms 
ESA-92  must  be  certified/signed  by  the 
employer.  In  this  regard,  the  Department 
has  adopted  the  definitions  of 
"employee."  "employer."  "employment." 
and  "independent  contractor" 
promulgated  by  the  INS  in  its 
regulations  at  8  CFR  274a.l.  Those 
regulations  define  employer  to  include  a 
contractor  as  opposed  to  a  person  using 
contract  labor.  As  a  general  matter, 
therefore,  it  is  possible  that  a  farm  labor 
contractor  Is  responsible  for  reporting, 
rather  than  the  grower  who  uses  the 
ser\'ices  of  a  farm  labor  contractor. 

Pursuant  to  section  210A(0  (1).  (2). 
and  (3)  of  the  INA,  additional  provisions 
of  the  regulations  require  that  employers 
of  a  replenishment  agricultural  worker 
must:  (1)  Provide  the  same 
transportation  arrangements  to  other 
workers  as  are  provided  to  any 
replenishment  agricultural  worker  and 
(2)  not  discriminate  against  any 
replenishment  agricultural  worker.  The 
Act  at  section  210A{0  further  requires 
that  employers  who  would  otherwise  be 
exempt  from  MSPA  (29 U.SC.  1801  et 
seq]  pursuant  to  section  4(a)  (1)  or  (2)  of 
MSPA.  not  knowmgly  provide  false  or 
misleading  information  to  a 
replenishment  agricultural  worker 
concerning  the  terms,  conditions,  or 
existence  of  agricultural  employment. 

In  addition,  pursuant  to  the  definition 
of  "seasonal  agricultural  services"  in 
section  210(h)  of  the  INA.  the 
Department  has  incorporated  the 
definitions  of  "field  work," 
"horticultural  specialties."  "fruits." 
"vegetables."  and  "other  perishable 
commodities"  promulgated  by  the 
Department  of  Agriculture  in 
regulations.  7  CFR  Part  Id.  The 
Department  of  Agriculture  has  recently 
amended  those  regulations  (53  FR  31630. 
August  19, 1988)  and  their  new 
definitions  are  incorporated  herein. 
(Any  further  amendments  to  their 
definitions  will  be  automatically 
incorporated  in  these  regulations.)  In 
addition,  pursuant  to  the  order  issued  in 
National  Cotton  Council  of  America  v. 
Lyng,  Civil  No.  CA-5-a7-0200  (N.D 


Tex..  February  8. 1988)  "cotton"  has 
been  declared  to  be  a  fruit  and  therefore 
it  is  not  listed  as  an  example  of  a 
commodity  excluded  from  the  definition 
of  "other  perishable  commodities." 
Because  application  of  the  provisions  of 
sections  210  and  210A  to  hay,  sod.  and 
sugarcane  is  in  litigation,  these 
regulations  also  include  field  work  on 
those  crops  for  purposes  of  these 
regulations  only.  The  requirement  of 
reporting  on  any  work  in  these  crops 
does  not  constitute  evidence  that  they 
are  eligible  crops  for  purposes  of  the 
special  agricultural  worker  program. 
Rather,  they  are  included  to  enable  the 
Federal  Government  and  the  individual 
replenishment  workers  to  obtain  data  on 
work  in  these  crops  which  will  be 
needed  if  it  is  ultimately  determined  that 
they  are  eligible  crops.  Once  the  issues 
are  finally  resolved  in  the  courts,  these 
regulations  will  be  amended 
accordingly. 

Finally,  pursuant  to  INA  section 
210A(f).  the  regulations  contain 
enforcement  procedures,  including 
procedures  for  assessing  civil  money 
penalties  for  violations  of  section  210A, 
in  accordance  with  MSPA. 

Further  Comment  and  Response 

Comment:  There  are  several 
commenters  who  addressed  the  subject 
of  educating  the  public  about  this 
regulation.  One  commenier  suggested 
that  there  be  provided  a  "well-planned 
and  successfully-conducted"  education 
program  directed  to  agricultural 
employers  about  the  special  agricultural 
worker/replenishment  agricultural 
worker  program  through  "a  publicity 
campaign  emphasizing  the  importance 
of  the  program,  direct  mailings,  and 
posting  notices  in  the  county  offices  of 
the  Department  of  Agriculture's 
Agricultural  Stabilization  and 
Conser\'aIton  Service."  Another 
commenter  suggested  there  be 
"immediate  educational  effort  by  the 
Department  of  Labor.  Immigration  and 
Naturahzalion  Service  (INS). 
Department  of  Agriculture  and  other 
agencies"  to  inform  agricultural 
employers  about  this  regulation.  The 
third  commenter  suggested  that  DOL 
emphasize  "the  need  to  ensure 
voluntary  and  widespread  compliance 
by  the  employer  community  with  the 
reporting  requirements"  thereby 
"alleviating  legitimate  concerns  over  the 
burdensome  nature  of  the 
requirements  '  *  * ." 

Response:  An  extensive  program  of 
public  information  and  education  is 
planned.  Copies  of  the  regulation,  the 
Wage  Statement  (optional  Form  WH- 
501R).  the  Work-Day  Report  (ESA-92) 
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and  a  stmplified  information  pamphlet 
outlining  these  requirements  are  to  bet 

11)  Available  at  all; 

(d)  Department  of  I^bor.  Wage  and 
Hoiir  Division  Area  Ofrices  nation%vide; 

|b|  Offices  of  ARhcuitures  county 
extension  senice  nationwide; 

(c)  County  offices  of  the  Department 
of  Agricultures  Agricultural 
Stabilization  and  Conservation  Service; 

(d)  INS  (including  Border  Patrol  sector 
headquarter)  offices  nationwide. 

(2)  Mailed  to  all; 

Id)  Registered  Farm  Labor 
Cunlractors: 

(b)  Identified  interest  groups  and 
representational  organizations. 

Additionally,  press  releases  will  be 
issued  regarding  the  responsibilities  set 
forth  in  these  regulations.  Lastly,  the 
Wage  and  Hour  Division,  and  especially 
irs  Farm  Labor  Specialists,  in  the  course 
of  cnntactma  employers,  conducting 
investigations  and  providing  technical 
assistance,  will  distribute  written 
matenals  and  inform  employers  about 
these  regulations.  The  information 
[:rovided  will  explain  not  only  the 
recordkeeping  and  reporting 
requirements,  but  also  the  purpose  they 
ser\'e  for  employers  who  may  have 
shortages  of  agricultural  labor  and  need 
replenishment  agricultural  workers,  and 
for  -he  replenishment  agricultural 
workers  seeking  to  maintain  legal  status 
and  obtain  permanent  resident  status 
and  citizenship. 

Educational  efforts  and  compliance 
requirements  will  progressively  phase  in 
starting  October  1.  19ft8.  when  the  law 
requires  recordkeeping  and  reporting 
':n!y  on  the  employment  of  special 
agricultural  workers  Further 
information  will  be  provided  in 
conjunction  with  the  admission  of 
replenishment  agricultural  workers 
beginning  October  1. 1969  Starting  with 
the  second  year  (FY  1990). 
recordkeeping  and  reporting 
requirements  are  applicable  not  only  for 
special  agricultural  workers  but  also  for 
replenishment  agricultural  workers. 

Comment:  One  commenter  suggested 
that  the  Department  of  Agriculture  be 
the  agency  that  collects  the  employment 
information  rather  than  the  Department 
of  Labor  as  the  proposed  regulations 
were  read  to  suggest. 

Rpsponse:!^^  Committee  for 
Employment  Information  on  Special 
Agncuhural  Workers  (see  |  502.12)  is  an 
inter-agency  committee.  This 
Committee,  as  opposed  to  the 
Department  of  Labor,  will  collecl  the 
employment  information  furnished  to 
the  Federal  Government  and  act  as  a 
cuordinator  for  all  Federal  Government 
agencies  connected  with  this 
legislation — the  Departments  of  Labor 


and  Agricttlture,  in  consultation  with 
INS  and  the  Bureau  of  Census.  A 
technical  revision  to  this  regulation  will 
be  issued  in  the  near  future  to  provide 
the  full  mailing  address  of  the 
Committee:  in  addition,  the  ESA-92 
form,  when  printed  and  distributed,  will 
contain  the  fuU  mailing  address  of  the 
Committee. 

Comment  One  commenter  suggested 
that  agricultural  employers  should  be 
represented  on  the  Commission  on 
Agricultural  Workers  established  under 
IRCA.  Furthermore,  it  suggested  that  this 
Commission  should  be  consulted  "as  to 
the  need  for  additional  workers." 

Response:  The  establishment  and 
functioning  of  the  Commission  on 
Agricultural  Workers  is  not  within  the 
purview  of  this  regulation  and  is  not 
addressed  here. 

Comment  Two  commenters  suggest 
that  the  regulation  be  more  precise  on 
the  enforcement  procedure  which  will 
apply  to  an  employer  who  must  report 
SAW  employment  data  to  the  Federal 
Government  from  October  1. 1968, 
through  December  1, 1988.  but  does  not 
complete  I-Os  during  October  or 
November  because  of  IRCA's  deferment 
of  sanctions.  (Note:  A  statement  of 
mutual  understanding  between 
representatives  of  agricultural  growers 
and  the  I.VS  provides  that  the  INS  will 
not  initiate  enforcement  peniilties 
against  agncultural  employers  for  failing 
to  fulfill  the  1-9  requirements  with 
respect  to  employees  in  seasonal 
agricultural  services  prior  to  December 
1. 1988.  INS  and  the  grower 
representatives,  however,  were  to 
encourage  all  of  the  growers  to  complete 
the  1-9  form  for  all  employees  hired  after 
November  6,  1986.) 

Response:  As  explained  above,  the 
INA  as  amended  by  IRCA  requires  that 
employers  verify  the  identify  and 
employment  eligibility  of  all  employees 
hired  after  November  6. 1986.  The  Act 
also  provides  that  no  penalties  will  be 
assessed  prior  to  December  1, 1986, 
against  employers  on  the  basis  of  any 
violation  alleged  with  respect  to 
employees  in  seasonal  agricultural 
services.  However,  as  required  by 
section  210A  of  the  Act,  and  as  reflected 
in  these  regulations,  there  is  no  stated 
exception  to  an  employer's  obligation  of 
reportmg  accurately  on  the  employment 
of  special  agricultural  workers  from 
October  1, 1988.  through  December  1, 
1988.  Our  understanding  is  that  many 
employers  in  agriculture  are  currently 
completing  the  !-9  forms  as  they  are 
encouraged  to  do  by  INS  and  the 
agricultural  associations.  We  strongly 
encourage  employers  to  continue  to 
complete  and  retain  the  I-9s  because  of 
their  importance  to  the  entire  process  of 


determining  the  number  of 
replenishment  agricultural  workers  who 
may  be  admitted  to  the  United  States 
starting  in  FY  1990. 

In  any  event,  by  December  1. 1986,  an 
employer  must  undertake  the 
employment  eligibility  verification 
(Form  1-9)  process  for  all  seasonal 
agricultural  workers  then  employed  (if 
hired  after  November  6. 1986).  As 
indicated  above,  to  address  the 
apparent  conflict  between  the  October  1 
effective  date  for  recordkeeping  and 
reporting  under  these  regulations,  and 
the  December  1  effective  dale  of 
sanctions  for  failure  to  complete  the 
employment  eligibility  verification  (1-9) 
process,  the  following  further  clarifies 
the  requirements  of  these  regulations: 
any  and  all  employment  in  seasonal 
agricultural  services  performed  by  a 
reportable  worker  identified  through  the 
employment  eligibility  verification 
process — whether  completed  on  or 
before  December  1, 198B,  and  whether 
the  work  was  performed  in  October. 
November,  or  December  1988 — must  be 
reported.  Employers  may  be  unable  to 
report  during  this  first  quarter  only  on 
workers  engaged  in  seasonal 
agricultural  services  during  October  or 
November  who  left  employment  before 
December  1  and  for  whom  no  1-9  was 
completed. 

Comment  One  commenter  believes 
there  will  be  employees  whose 
employment  will  not  be  verified  because 
they  were  hired  prior  to  November  6, 
1988.  being  "grandfathered"  and 
potentiftlly  reportable  workers.  They 
suggest  that  the  regulations  should 
provide  an  alternative  method  of 
identifying  these  employees  other  than 
the  1-9  method,  which  is  not  applicable. 

Response:  The  Department  is  aware 
that  the  employer  is  not  required  to 
fulfill  the  1-9  obligation  for  those 
employees  continuously  employed  since 
prior  to  November  6, 1986.  However,  it  is 
our  view  that  the  number  of  special 
agricultural  workers  employed  at  the 
present  time  by  the  same  employer  who 
employed  them  prior  to  November  6, 
1986.  is  very  likely  to  be  so  inBignificant 
as  to  not  justify  initiating  an  alternative 
reporting  method,  especially  considering 
the  absence  of  a  viable  alternative 
methodology. 

Section  50Z2ffU2f  Definition  of 
Employer 

Comment  Several  commenlers 
favored  this  section.  There  were  two 
commenters  who  made  suggestions  for 
change.  One  commenter  suggested  that 
the  definition  of  employer,  including 
joint  employment,  should  derive  from 
FLSA  and  MSPA.  which  would  greatly 
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improve  compliance  by  "holding  farm 
employers  and  labor  contractors  jointly 
responsible  for  reporting  "  Another 
commenter  suggested  that  "the  employer 
of  the  worker"  be  the  responsible  party 
to  do  the  reporting  since  INS  regulations 
specifically  "allows  for  an  agent  of  the 
employer  to  prepare  and  retain  the  1-9 
document  on  behalf  of  the  employer." 

Response:  These  regulations  are 
based  upon  the  requirements  of  the  INA 
as  amended  by  IRCA  and  are  dependent 
upon  completion  of  the  emplovmient 
eligibility  verification  (1-9)  process. 
Therefore,  it  was  deemed  most 
appropriate  to  follow  the  definition  of 
employer  developed  by  INS  for  its  1-9 
enforcement  process.  No  change  is 
made. 

There  are  instances  where  an  agent 
prepares  and  retains  1-9  documentation. 
In  such  circumstances,  the  regulation 
holds  the  employer  responsible  for  the 
recordkeeping  and  reporting 
requirements  under  this  rule.  An 
employer  may,  as  its  option,  delegate 
the  task  of  keeping  the  required  records 
or  preparing  and  submitting  the  required 
reports  (provided  that  they  are  signed 
by  the  employer)  to  the  government  and 
to  the  replenishment  workers,  and  may 
delegate  such  tasks  whether  or  not  it 
has  also  delegated  the  1-9  responsibility. 
However,  the  employer  is  responsible 
for  the  acta  of  its  agent  and  will  be  held 
responsible  for  compliance  with  these 
regulations.  Section  502.10(a)  has  been 
modified,  with  the  addition  of  a  new 
paragraph  (3).  to  clarify  this  issue. 

Section  502.2(n)  Definition  of  Reportable 
Worker 

Comment:  One  commenter  suggi^sled 
that  this  definition  state  specifically  that 
a  reportable  worker  is  one  who  works 
■■for  four  or  more  hours  on  one  or  more 
days  during  the  reporting  period," 

Response:  Since  a  reportable  worker 
IS  Identified  at  the  bme  of  completion  of 
the  emplo>Tnent  eligibility  verification 
process,  it  is  not  appropriate  to  change 
the  regulation.  However,  the  regulation 
makes  clear  that  reports  must  only  be 
filed  regarding  reportable  workers  who 
work  at  least  one-day  in  any  quarter  in 
seasonal  agricultural  sen'ices. 

Section  5(i3.2foJ  DefinJtion  of 
Seasonable  Agricultural  Services 

Comment:  One  commenter  suggested 
that  the  definition  of  "seasonal 
agricultural  services"  reflect  the 
inclusion  of  packinghouse  work,  The 
comment  indicated  that  (his  work  "was 
included  as  eligible  by  Immigration  and 
Naturalization  Service  (INS)  wires  and 
memorandums"  and  is  a  part  of  the 
definition  of  seasonal  agricultural 
serviies. 


Response:  The  definition  of  seasonal 
agncultural  services  as  defined  in 
Department  of  Agriculture  regulations  is 
incorporated  as  required  by  section 
210A(hl  of  the  INA.  Their  regulations 
are  referenced  in  S  502.2(o)  of  these 
regulations.  It  is  our  view  that  these 
regulations  are  not  the  appropriate  place 
to  interpret  the  meaning  of  the 
Department  of  Agriculture's  definitions. 
However,  it  should  be  noted  that  since 
publication  of  the  proposed  regulation, 
the  Department  of  Agriculture  has 
promulgated  a  new  definition  of 
"vegetable"  (53  FR  31630.  August  19. 
1988).  That  new  language  has  been 
incorporated  herein. 

Section  502.2fs)  Definition  of  Work-day 

Comment:  One  commenter  suggested 
that  the  statutory  term  of  "man-day"  be 
used  instead  of  "worit-day."  Another 
commenter  esKed  that  the  rule  clearly 
point  out  that  a  "work-day"  of  four  (or 
more)  hours  is  statutory. 

Response:  As  staled  in  the  regulation, 
in  order  to  avoid  confusion  with  the 
other  programs  enforced  by  the 
Department  of  Labor,  the  term  "work- 
day" was  adopted  in  lieu  of  the 
statutory  term  "man-day."  The  "man- 
day"  definition  in  §  502.2[k)  is  changed 
to  read  that  "man-day"  for  purposes  of 
this  regulation  means  "work-day."  The 
standard  (of  four  or  more  hours]  is 
indentical  to  that  in  the  statute  and  only 
the  terminology  is  different.  No  further 
change  is  made. 

Comment:  One  commenter  suggested 
referencing  the  applicability  of  Fair 
Labor  Standards  Act  (FLSA)  hours 
worked  principles  in  this  regulation. 

Response:  The  definition  of  work-day 
in  g  502.2(s)  is  changed  to  reflect  the 
requirement  that  hours  of  work  for  such 
purpose  be  determined  as  established 
under  the  Fair  Labor  Standards  Act  (29 
U.S.C.  201-219)  and  under  the  principles 
found  in  29  CFR  Part  785. 

Section  502.4  Investigation  authority  of 
Secretary 

Comment:  One  commenter  suggested 
that  the  Department's  investigation 
authority  should  parallel  INS's 
investigation  authority  by  requiring  a 
three  day  notice  prior  to  inspection.  The 
comment  further  suggests  that 
interviewing  of  employees  during  the 
enforcement  process  be  eliminated. 

Response:  All  representatives  of  the 
Secretary  of  Labor  are  trained  to 
coordinate  and  organize  their  visits  in  a 
manner  tlial  takes  into  consideration  the 
mission  of  the  government  In  carrying 
out  the  public  interest,  the 
Congressional  mandate,  as  well  as  the 
employer's  business  activities. 
Generally  these  officials  will  be 


conducting  investigations  in  agriculture 
concurrenllv  under  the  provisions  of  the 
FLSA.  MSPA  and /or  the  H-2A 
programs,  as  well  as  this  regulation. 
Prior  notification  is  not  required  under 
these  Acts  (the  H-2A  program  is  another 
program  estabUshed  by  the  1986  IRCA 
amendments  to  the  INA).  The 
Department  of  Labor's  inspection  of  I- 
9s.  which  conforms  to  the  INS  three  day 
notice  provision,  is  a  record  inspection 
program  and  therefore  involves  a 
different  technique  than  can  be  applied 
to  investigation  pn^rams 

The  inler\'iew!ng  of  employees  is  an 
integral  part  of  verif>ing  that  an 
employer  has  performed  the  reporting 
requirements  accurately,  and  ensuring 
that  an  employer  has  complied  with  the 
employee  protection  provisions  of 
section  210A.  Asking  questions  of  both 
the  employer  and  the  employee,  while 
reviewing  available  records,  is  a 
fundamental  part  of  the  investigation 
procedure.  In  addition,  interviewing 
workers  cannot  be  eliminated  since  their 
rights,  including  their  right  to  adjustment 
of  status,  are  involved.  No  change  is 
made. 

Section  502.5  Prohibition  on  interference 
with  Department  of  Labor  officials 

Comment:  There  were  two  comments 
on  this  section.  One  commenter 
sug^josted  there  is  no  statutory  authority 
in  the  INA  to  authorize  a  prohibition 
against  interference  with  Department  of 
Labor  officials  and  that  the  criminal 
authority  of  18  U.SC-  111  end  18  U.S.C 
1114  did  not  apply.  It  was  further 
suggested  that  this  reference  is 
"unconstitutionally  vague  and/or 
ovffrboard,  and  does  not  follow  the 
standard  of  the  underlying  statute." 
Another  commenter  suggested  that  the 
word  "interfere"  be  defined  and  that  no 
violation  be  cited  "against  an  individual 
who  believes  he/she  is  exercising  his/ 
her  constitutional  rights." 

Response:  In  order  to  effectuate  the 
Act  and  clarify  the  application  of  the 
Federal  criminal  statutes,  changes  are 
made  to  the  regulation.  These  changes 
clarify  that  potential  criminal  penalties 
may  be  pursued  only  under  the  terms  of 
18  LI.S.C.  Ill  and  18  U.S.Cl  114,  and  that 
ci%il  penalties  may  be  assessed  under 
this  regulation.  In  addition,  language  has 
been  added  to  clarify  its  scope. 

Seci  ion  50210 

As  indicated  above,  a  change  has 
been  made  to  add  paragraph  {a){3) 
clarifying  the  responsibilities  of 
employers  and  their  agents. 
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Section  502. 1 1  Recordkeeping 

Comment:  One  commenter  suggested 
that  the  regulation  be  changed  30  that  it 
is  clear  that  only  copies  of  reporting 
forms  have  to  be  retained  as  opposed  to 
retaining  the  "actual  forms." 

Response.  Section  502.n{al(2) 
provides  that  only  copies  of  the  ESA-928 
and  copies  of  the  reports  to  the 
replenishment  agricultural  workers  be 
retained. 

Comment:  One  commenter  suggested 
thai  recordkeeping  requirements  are  not 
required  by  statute  and  are  "redundant 
and  unnecessary  to  auditing  or 
otherwise  verifying  the  accuracy  of 
information  submitted  by  employers." 

Response:  The  authority  of  the 
Department  to  review  payroll  records 
(and  to  interview  employees)  is  implicit 
m  the  statute  and  is  indispensable  in 
verifying  compliance  with  (he  reporting 
rf?quirements  and  the  accuracy  of  the 
reports  submitted-  Most  of  the  records 
are  already  required  to  be  mamtamed 
under  MSPA  and  FLSA.  as  recognized 
by  the  commenter.  so  there  is  little 
additional  burden.  No  change  is  made  in 
the  regulation. 

Comment:  One  commenter  suggested 
that  records  should  be  created  and 
maintained  for  five  years  following  the 
termination  of  the  program,  or  through 
FY  1998.  Two  commenters  suggested 
that  replenishment  agricultural  worker 
records  should  not  have  to  be 
maintained  for  five  years, 

Response:  Replenishment  agricultural 
workers  have  to  establish  that  they 
worked  at  least  90  "man-days"  (herein 
termed  "work-days)  in  seasonal 
agricultural  services  for  three 
consecutive  years  to  retain  legal 
temporary  resident  alien  status,  avoid 
deportation  and  qualify  for  permanent 
residency,  and  for  five  years  to  apply  for 
naturalization.  Although  the  workers  are 
required  to  be  given  this  information 
every  pay  day,  retention  of  the  basic 
records  for  five  years  is  an  im.portant 
back-up  source  to  the  worker  if  the 
documentation  is  not  furnished  or  tf  it  is 
stolen  or  lost.  Similarly,  the  records  are 
an  important  back-up  for  I.N'S  if  the 
ESA-928  are  not  received  or  if  there  is 
an  error  in  their  tabulation,  in  order  to 
help  establish  the  legitimacy  of  the 
worker's  application  and  detect  fraud. 
For  thses  reasons,  it  is  our  view  that 
retention  of  the  basic  records  covering 
replenishment  agricultural  workers  is 
not  an  unreasonable  burden.  On  the 
o;her  hand.  becau5e  workers  can  apply 
for  citizenship  after  five  years,  and 
because  the  statute  only  requires  that 
the  reports  be  furnished  to  the 
government  through  FY  1992.  we  do  not 


believe  that  we  can  reasonably  impose 
a  longer  recordkeeping  requirement. 

As  discussed  at  length  above,  the 
statute  only  requires  reporting  lo 
individual  replenishment  agncuJtural 
workers  and  In  the  Federal  Government 
through  FY  1992,  There  is  no  statutory 
basis  for  requtnng  creation  of  records 
beyond  FY  1992.  However. 
replenishment  agricultural  workers  will 
need  evidence  of  the  number  of  work- 
days in  seasonal  agncultural  services 
and  other  employment  information  well 
beyond  October  31.  1992.  when  the 
reporting  requirements  end-  It  is 
imperative  that  employment  records  be 
accurate  and  maintained  lo  reflect  the 
information  necessary  to  substantiate,  if 
only  in  part,  any  worker's  continuing 
legal  status,  and  subsequent  application 
to  change  legal  residency  status  and/or 
to  apply  for  naturalization.  It  is  in  the 
public  interest  that  basic  employment 
records  be  maintained  for  at  least  five 
years,  and  no  change  is  made  in  this 
section.  However,  becaue  the 
information  contained  in  the  notice  to 
the  workers  (optional  WFt-SOlR)  is 
contained  in  the  basic  records,  retention 
of  these  forms  beyond  three  years  was 
deemed  an  unnecessary  burden. 
Therefore.  $  502.13(e)  is  changed  to  read 
that  the  employer  shall  keep  a  copy  of 
each  completed  report  to  a 
replenishment  agricultural  worker  for  no 
less  than  three  years. 

CommenL  One  commenter  suggested 
that  the  requirement  to  list  the 
employees  permanent  address  be 
dropped.  This  is  suggested  because  it 
may  not  be  provided  by  the  worker  and 
some  workers  don't  have  permanent 
addresses  "given  the  transient  nature  of 
the  farmworker  population." 

Response:  Section  502.11(a)(1)(b)  is 
changed  so  that  the  permanent  address 
is  recorded  if  any  is  provided 

Section  502.12  Reporting  to  the  Federal 
Government 

Comment:  One  commenter  suggested 
that  employers  report  to  the  government 
the  hours  and  type  of  work  for  all 
agricultural  workers  in  the  A90000000 
series  rather  than  just  those  employed  in 
seasonal  agricultural  services.  This  is 
"lo  avoid  problems  inherent  in  such 
subtle  distinctions." 

Response:  The  Department  believes 
that  "seasonal  agricultural  services"  is 
clearly  defined  in  the  regulations  and  in 
the  ESA-92  instructions,  and  that  it  is 
not  appropriate  to  impose  any  further 
burden  on  employers.  Furthermore, 
sorting  the  workers  employed  in 
seasonal  agricultural  services  from  other 
workers  in  agncultural  employment  will 
pose  a  considerable  burden  to  the 
government,  which  would  impede  the 


ability  of  the  Departments  of  Labor  and 
Agriculture  to  timely  determine  the 
shoriage  number  necessary  for 
admission  of  replenishment  agricultural 
workers. 

Comment:  One  commenter  suggested 
that  the  ESA-92  should  include  the 
Social  Security  Account  Number  in 
addition  to  the  INS  "A  number" 

Response:  The  Department  does  not 
think  it  is  necessar>'  since  only  the  INS 
"A  number"  reveals  the  worker's 
immigration  status.  No  change  is 
implemented. 

Comment:  One  commenter  suggested 
that  "certified  report"  and  the  word 
"crop"  be  defined. 

Response:  A  "certified  report"  is  one 
that  is  signed  and  certified  by  the 
employer,  who  certifies  to  the  truth, 
accuracy  and  completeness  of  the 
information  provided  on  the  ESA-92. 
"Crop"  refers  to  the  fruit,  vegetable,  or 
other  perishable  commodity  in  which 
field  work,  as  defined  by  the 
Department  of  Agriculture  regulation,  is 
performed.  We  believe  that  these  terms 
are  sufficiently  clear  and  that  no  change 
is  necessary  to  the  regulation 

Comment:  Two  commenters  suggestnd 
that  when  reporting  to  the  Federal 
Government,  the  Department  accept 
certified  computer-generated  lists 
submitted  by  the  employer  to  be 
acceptable  in  lieu  of  form  ES,'\-92. 

Response:  In  order  to  further  facilitate 
the  submission  of  the  reports,  the 
regulations  and  ESA-92  instructions  are 
changed  lo  accept  certified  computer 
generated  paper  listings  of  employee 
information,  attached  lo  an  otherwise 
complete  ESA-92.  in  the  same  form  and 
containing  the  same  information  as 
called  for  on  the  ESA-92.  The  employer 
reporting  to  the  Federal  Government  can 
select  one  of  two  reporting  means: 

(a)  Complete  the  form  ESA-92  only;  or 

(b)  Complete  the  form  ESA-92  except 
for  item  6,  which  contains  the  name(s)  of 
reportable  workers.  "A  number(8),"  and 
work-day  information.  The  employer 
must  attach  a  computer-generated  paper 
listing  with  all  the  information  required 
for  item  6  of  form  ESA-92.  furnished  in 
the  same  formal  as  called  for  on  the 
form  ESA-92. 

The  instructions  for  form  EAS-92  have 
been  modified  lo  reflect  these  changes 
and  a  requirement  for  the  employer's 
signature,  not  only  lo  the  truthful 
attestation  on  (he  ESA-92  (which  must 
always  be  submitted),  but  also  on  the 
attached  computer-generated  paper 
lisling. 

Comment  The  commenter  further 
suggested  that  the  ESA-92  be  clarified 
by  explaining  the  calendar  period  of  a 
fiscal  year,  specify  the  quarters  in  the 


Federal  Register  /  Vol.  53.  No.  175  /  Friday.  September  9,  1988  /  Rules  and  Regulations         35161 


instructions  and  give  better  instruction 
for  completing  the  section  about  crop 
activity  if  the  "worker  did  not  work  in  a 
specific  crop  activity." 

Response:  The  Department  believes 
that  the  ESA-92  is  fully  explanatory  in 
listing  the  calendar  period  and  quarters, 
which  are  also  explained  in  $  502.12  of 
the  regulation.  No  further  instructions 
are  necessary.  If  the  work  performed 
was  not  In  seasonal  agricultural 
services,  the  employer  does  not  have  to 
report  the  employment  (and  no  entry  is 
made). 

Comment:  One  commenter  suggested 
that  the  two  week  period  for  filing  form 
ESA-92  does  not  allow  sufficient  time  to 
complete  the  report.  They  suggest  an 
allowance  of  30  days.  Another 
commenter  suggested  that  January  16. 
19E]9,  was  loo  early  for  submission  of  the 
initial  report. 

Response:The  information  reported  to 
the  Government  on  the  ESA-92S  must  be 
checked  for  apparent  errors,  tabulated, 
submitted  to  INS  for  identification  of  the 
special  agricultural  workers,  and 
furwarded  lo  the  Bureau  of  the  Census. 
The  Bureau  of  the  Census  uses  this 
information  to  determine  the  number  of 
special  agricultural  workers  who 
performed  seasonal  agricultural  services 
during  the  fiscal  year,  and  the  average 
number  of  work-days  of  such  8er\'ices 
pfirformed  by  such  workers.  This 
information  in  turn  must  be  used,  with 
other  data,  by  the  Secretaries  of 
Agriculture  and  Labor  lo  determine  the 
shoriage  number  (if  any) — the  number  of 
replenishment  agricultural  workers  who 
can  be  admitted  in  the  next  fiscal  year. 
In  order  to  timely  perform  alt  of  these 
functions,  and  considering  the 
importance  of  a  timely  determination  by 
the  Secretaries,  we  have  concluded  after 
consultation  with  all  of  the  affected 
agencies  that  the  time  period  for 
submission  of  the  ESA-92  reports 
cannot  be  lengthened.  Furthermore. 
since  a  prudent  business  operator  will 
have  maintained  the  required  records  in 
an  easily  accessible  manner,  it  is  our 
view  that  the  burden  of  submitting  the 
information  within  the  period 
designated  is  not  unreasonable.  The 
ESA-92  may  be  completed  and 
submitted  anytime  prior  to  the  required 
submission  dale  {for  example,  at  the  end 
of  a  season)  so  long  as  the  repori 
contains  complete  information  on  the 
total  work -days  in  seasonal  agricultural 
I  ervices  by  special  agricultural  workers 
during  the  quarter  being  reported  by  the 
employer  and  the  employer  is  certain 
that  no  additional  seasonal  agricultural 
services  will  be  performed-  No  change  is 
made  lo  the  regulation. 

No  comments  were  received  on  the 
Department's  proposal  to  require 


reporting  of  reportable  workers'  work- 
days in  hay,  sod,  and  sugarcane — crops 
whose  status  is  contested  in  litigation. 
The  requirement  lo  furnish  the 
information  on  the  ESA-92  has  been 
included  in  order  to  assure  proper 
treatment  of  work  on  these  crops  when 
the  litigation  is  concluded.  After  further 
consideration  it  has  been  determined 
that  the  information  furnished  may  be 
ambiguous  if  a  worker  employed  in  a 
contested  crop  was  employed  in  more 
than  one  crop.  Therefore,  the  regulation 
and  the  form  ESA-92  have  been  revised 
to  require  that  the  employer  separately 
list  the  number  of  work -days  performed 
in  seasonal  agncultural  services  in  each 
of  the  contested  crops,  as  well  as  the 
number  of  work-days  in  all  other  crops. 
This  will  permit  more  accurate 
compilation  of  the  data. 

Section  502.13.  Reporting  to  the 
Replenishment  Agricultural  Worker 

Comment:  One  commenter  suggested 
that  the  regulations  be  changed  to 
require  employers  to  give  the 
replenishment  agricultural  worker  some 
notice  of  the  need  "to  earn  and  collect 
90  days  worth  of  work  documentation 
during  each  year  in  order  to  satisfy 
Immigration  and  Naturalization  Service 
(INS)  that  the  worker  is  legally 
maintaining  the  temporary  status." 

Response:  The  Department  of  Labor 
recognizes  the  importance  of  informing 
and  educating  replenishment 
agricultural  workers  about  the 
employment  protections  afforded  them 
under  the  law  and  about  their 
obligations  to  obtain  and  retain 
evidence  of  their  work  history  in  order 
to  retain  legal  temporary  residency 
status  and  establish  a  claim  for  change 
of  legal  status  and.  eventually, 
naturalization.  The  Department  of  Labor 
and  INS  will  undertake  efforts  to  ensure 
that  replenishment  agricultural  workers 
are  fully  informed  in  these  mailers,  both 
at  the  time  of  their  admission  and  during 
the  course  of  their  employment  in  the 
United  States.  In  response  to  this 
comment,  the  (optional)  Form  WH-SOlR 
has  been  modified  to  include  a  notice  to 
the  worker-recipients  of  the  information, 
advising  of  the  vital  importance  of 
retaining  the  documentation  relating  to 
their  employment  history  in  seasonal 
agricultural  services.  Furthermore,  these 
regulations  require  that  employers  retain 
copies  of  basic  employment  records 
relating  to  replenishment  agricultural 
workers  for  no  less  than  five  years  (as 
discussed  above,  and  set  forth  in 
§  502.11)  in  order  lo  provide  some  fall- 
back for  replenishment  agricultural 
workers  who  may  not  receive  or 
somehow  lose  such  employment 
documentation.  However,  we  believe 


that  it  would  be  impractical  to  require 
employers  to  explain  to  their 
replenishment  agricultural  workers  what 
their  obligations  are  in  maintaining  legal 
status  and/or  in  applying  for  change  in 
legal  status. 

Comment-  One  commenter  suggested 
that  the  requirement  to  report  "crop 
worked  and  the  tasks  performed"  has 
"no  real  purpose  for  the  worker  '   *  ' 
and  is  an  unnecessary  reporting 
requirement." 

Response:  The  requirement  to  list 
"crop  worked  and  the  tasks  performed" 
in  reportmg  to  replenishment 
agricultural  workers  is  essential  to  their 
demonstrating  that  ihey  have  met  their 
employment  obligations  in  seasonal 
agricultural  services.  No  change  is 
made. 

Comment:  Two  commenters  suggest 
that,  to  avoid  additional  paperwork  and 
e.xpense.  the  regulations  should  allow 
using  the  ESA-92  (or  a  computer- 
generated  report,  which  contains  the 
same  information  m  the  same  or  similar 
format  in  reporting  to  replenishment 
agricultural  workers,  rather  than  require 
a  separate  report  (ve.,  the  optional  WH- 
501R.  or  equivalent). 

Response:  Reporting  lo  the 
replenishment  agncultural  worker  on 
the  ESA-92  would  violate  the  privacy 
protections  of  any  other  workers  whose 
employment  information  would  appear 
on  the  same  form,  and  cannot  be 
allowed.  Further,  due  to  the  transitor>' 
nature  of  the  agricultural  workforce,  the 
statutory  purpose  would  not  be  served 
unless  the  replenishment  agricultural 
workers  receive  the  information  at  the 
time  of  each  wage  payment.  No  change 
is  made  to  the  regulation.  fThe  use  of 
computer-generated  reporting  in  relation 
to  the  ESA-S2  is  discussed  above  under 
comments  on  S  502.12.) 

Comment:  One  commenter  suggested 
that  reporting  lo  the  replenishment 
agricultural  worker  should  be  only  when 
the  replenishment  agricultural  worker 
requests  it  and.  if  not.  on  no  more  than  a 
quarterly  basis. 

Response:  The  statute  clearly  states 
that  the  employer  report  employment 
information  to  the  replenishment 
agricultural  worker.  The  Department 
believes  that  the  law  does  not  permit 
such  reports  to  be  made  only  when 
requested.  Furthermore,  it  is  our  view 
that  furnishing  the  report  lo  the  worker 
each  payday  is  necessary,  considering 
the  high  mobility  and  generally 
transitory  character  of  the  seasonal 
agricultural  workforce,  to  effectuate  the 
law's  purpose  that  these  workers  be 
provided  the  information  necessary  lo 
retain  their  legal  temporar>-  residency 
status  and  obtain  permanent  residency 
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and  naturalization,  at  least  for  the 
penud  that  the  statutes  sets  for 
reporting. 

Comment:  The  commenter  further 
sui^ested  that  the  reporting  to  the 
replenishmpnl  agricultural  worker,  in 
addition  (o  that  required  by  MSPA,  be 
only  that  information  specincally 
required  by  IRCA  (number  of  work- 
days, crop  and  task). 

Response:  We  have  concluded  that 
several  items  of  information  hsted  in 
this  section  of  the  proposed  rule  should 
be  dropped  from  the  required  report  lo 
replenishment  agricultural  workers. 
Three  of  these  items  (i.e.,  employer's 
telephone  number,  type  of  agricultural 
business,  and  the  worker's  local 
address]  were  not  included  on  the 
proposed  (optional)  form  WH-501R  in 
any  case.  Another  item  (the  date  the 
report  was  furnished  to  the  worker)  has 
also  been  dropped  from  S  502.13  and 
form  WH-501R.  On  the  other  hand,  we 
continue  to  believe  that  the 
replenishment  worker's  INS  "A  number" 
must  be  included  to  allow  verification  of 
status  as  a  reportable  worker.  Further, 
information  on  the  date  the  worker  is 
paid  is  necessary  to  ascertain 
compliance  with  the  requirement  that 
the  report  be  furnished  each  payday. 
We  point  out  that  the  WH-501R  itself  is 
an  optional  form.  The  required 
information  (as  specified  in  5  502.13  of 
the  regulation)  may  be  furnished  in  any 
written  form. 

Comment:  One  commenter  suggested 
that  this  section  be  changed  to  clarify 
that  the  report  to  the  replenishment 
agricultural  worker  must  be  provided  in 
written  form.  They  further  suggest  that 
the  form  should  stale  on  its  face  that  the 
form  is  an  optional  one  and  not 
required. 

Response:  Section  502.13(a)  is 
changed  lo  read  thai  each  replenishment 
agricultural  worker  is  to  be  furnished  a 
"written"  report.  The  (optional)  form 
WH-501R  has  been  modified  to  show 
that  it  is  an  optional  form.  (See  also  the 
discussion  above  in  relation  lo  §  502.11 
regarding  the  retention  period  for  these 
reports.) 

Section  30214  Accuracy  of  information 

furnished 

Comment:  Two  commenters  suggest 
that  the  regulation  should  be  clear  that 
small  and  family  businesses  are  not 
required  to  furnish  the  information 
required  by  MSPA  section  301. 

Response:  The  comments  are  correct 
that  tlie  information  which  MSPA 
requires  to  be  furnished  employees  does 
not  need  to  be  provided  to  employees  of 
those  small  and  family  businesses 
exempt  from  MSPA.  The  only 
requirement  imposed  by  IRCA  is  that  if 


any  such  information  is  provided,  an 
employer  not  knowingly  furnish  any 
false  or  misleading  information. 
However,  employment  information  is 
commonly  provided  to  employees,  and 
ihe  Department  encourages  employers 
lo  provide  such  information.  Smce  the 
regulation  does  not  require  employers  to 
furnish  employment  information  (except 
as  specified  for  replenishment 
agricultural  workers),  but  only  requires 
that  no  employer  knowingly  furnish 
false  or  misleading  information,  no 
change  is  needed  in  Ihe  regulation. 

Section  502. 25  Discrimination 
prohibited 

Comment:  There  were  two  comments 
regarding  this  section.  One  commenter 
suggested  that  this  language  adopt  the 
statutory  language  which  incorporates 
the  provisions  of  section  505  of  MSPA. 

Response:  Section  502.15  is  written  to 
incorporate  the  language  of  section  505 
of  MSPA.  Specincally.  the  incorporation 
includes  the  intent  that  any  worker  shall 
be  protected  from  discrimination 
because  the  worker  exercised  the  right 
to  file  a  complaint  to  cause  to  be 
instituted  a  proceeding,  lo  testify  or  be 
about  to  testify  in  a  proceeding,  or 
otherwise  exercised  or  asserted  a  right 
or  protection  afforded  by  section  21 OA 
of  IRCA  or  these  regulations  on  behalf 
of  the  worker  or  others. 

Comment:  Another  conmienter 
suggested  that  the  discrimination 
protections  should  be  "changed  to  allow 
an  employer  to  terminate"  a 
replenishment  agricultural  worker  "for 
cause"  with  the  exception  of  subsection 
(al(l).(2).(3|.and(4). 

Response:  The  regulation  sets  forth 
what  kinds  of  activities  are  prohibited. 
If  the  prohibited  acts  are  not  performed, 
then  no  violation  has  occurred.  No 
change  is  made. 

Section  50Z16  Prohibition  on  providing 
false  information  when  reporting  to  a 
replenishment  agricultural  worker  or  to 
the  Federal  Government. 

Comment:  One  commenter  suggested 
that  the  word  "material"  be  added  to 
this  section  per  the  statute,  to  read  as 
follows;  "Any  person  or  entity  who 
employs  *   *   '  shall  not  furnish  a 
certificate  •  •   •  containing  a  false 
statement  of  material  fact  *   '   '." 

Response:  Section  502.16  |a|  and  (b) 
are  changed  lo  include  the  word 
"material." 

Comment-  One  commenter  suggested 
there  is  no  statutory  authority  to  unpose 
18  U.S.C  1001. 

Response:  The  criminal  authority  of  18 
U.S.C.  1001  exists  mdependent  of  IRCA. 
There  is  nothing  in  IRCA  which  expands 
or  diminishes  the  already  existing 


criminal  authority.  Reference  is  inserted 
in  these  regulations  for  informational 
purposes  only.  However,  the  reference 
to  the  criminal  authorities  is  moved  lo  a 
new  section.  502.26.  and  has  been 
rewritten  for  clarification.  Section 
502.16(c)  is  deleted.  The  proposed 
regulation,  in  $  502.16(b)  erroneously 
stated  that  reporting  to  replenishment 
agricultural  workers  is  only  for  the 
period  through  September  30.  1989.  This 
has  been  corrected  to  reflect  the 
statutory  requirement  that  reporting 
continue  through  September  30, 1992. 

Section  502. 17  Equal  transportation 
provision 

Comment  One  commenter  suggested 
the  regulation  "should  define  in  more 
detail  what  generally  comparable  in 
expense  and  scope  means  with  respect 
to  transportation  arrangements.  For 
example,  what  types  of  transportation 
are  covered  and  should  be  equal? 
Another  commenter  suggested  thai  this 
section  is  "broadly  subject  lo 
interpretation"  and  suggested  a 
definition  of  their  own.  The  third 
commenter  suggested  that  the  statutory 
description,  "comparable  in  expense 
and  scope,"  be  inserted  in  the 
regulation.  It  suggested  further  that  the 
regulation  should  be  clariFied  lo  stale 
that  transportation  is  not  required. 

Response:  TTie  Department's  intent  is 
to  reflect  the  statutory  prescription  that 
the  same  transportation  offered  to  a 
replenishment  agricultural  worker  must 
be  offered  to  any  worker  who  is  not  a 
replenishment  agricultural  worker.  One 
commenter  specifically  asked  if  an 
employer  who  offers  transportation  to  a 
replenishment  agricultural  worker  in 
another  country  to  the  work  site  must 
also  offer  free  transportation  to  any 
other  agricultural  worker  m  the  United 
States.  As  the  Department  of  Labor 
construes  the  slatule.  Ihe  answer  is 
clearly  "yes"  (provided  that  the 
transportation  is  "comparable  in  scope 
and  expense").  If  any  repleiusbment 
agricultural  worker  is  provided  one-lime 
transportation  to  a  work  loc:ation,  Ihe 
same  transportation  (comparable  in 
scope  and  expense)  must  be  provided  lo 
any  worker  who  is  not  a  replenishmenl 
agncultural  worker  who  so  desires. 
Moreover,  if  daily,  local  home-to-work 
and  return  transportation  is  offered  lo 
any  replenishment  agricultural  worker, 
such  transportation  also  must  be  offered 
to  each  worker  who  is  not  a 
replenishment  agricultural  worker. 

Section  502.23  Civil  money  penalty 
assessment 

Comment  One  commenter  suggested 
that  the  regulation  be  changed  lo  reflecl 
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that  no  civil  mont  >  p-,  :.>ii;y  [CMP) 
assessment  will  be  made  if  an  employer 
fails  to  report  on  a  worker  who  fails  to 
voluntarily  furnish  an  INS  "A  number" 
in  the  A90000000  series  when  completing 
the  Form  1-9. 

Response:  The  employer  is  required  to 
ensure  thai  the  1-0  form  is  properly 
completed.  See  United  States  vs.  Mester 
Manufacturing  Company.  Immigralion 
Review  Case  No.  87100001.  Decision  of 
the  Administrative  Law  judge  [|une  17. 
1988)  If  a  worker  identifies  himself  or 
herself  as  an  alien  on  the  1-9  form  (in 
Part  1)  and  fails  to  provide  an  "A 
number",  the  employer  is  held 
responsible  for  ensuring  that  the  alien 
provides  this  number.  On  Ihe  other 
hand,  an  employer  can  not  require 
presentation  of  any  specific  document  to 
ascertain  or  verify  the  workers'  status 
and  must  accept  any  documentation 
presented  by  the  worker  that  establishes 
identity  and  employment  eligibility  as 
listed  in  IRCA  and  the  implementing  INS 
regulations.  6  CFR  Part  274a.  and  on  the 
Form  1-9  itself  Therefore,  the  employer 
cannot  look  "behind"  a  worker's 
statement  regarding  citizenship  status 
nor  require  the  worker  to  provide 
documentation  validating  an  "A 
number"  provided  by  the  worker  on  the 
1-9.  Of  course,  if  a  worker  voluntarily 
provides  INS  documentation  containing 
their  "A  number"  to  establish  identity 
and  employment  eligibility  for  1-9 
purposes,  the  employer  is  expected  to 
ensure  that  Ihe  "A  number"  provided  by 
the  worker  in  completing  Part  of  the  1-9 
is  correct. 

An  employer  who  ensures  that  its  1-9 
lorms  are  properly  completed  as 
described  above  will  not  be  found  in 
violation  for  failing  to  report  on  (or  to)  a 
worker  who  does  not  accurately  identify 
himself  or  herself  as  having  an  "A 
number"  in  Ihe  A90000000  series.  The 
employer  is,  however,  responsible  to 
have  workers  who  identify  themselves 
as  aliens  provide  their  "A  number." 

Comment:  One  commenter  stated  that 
violations  for  failing  lo  keep  records 
§  502.23(bl(e)).  failing  to  provide  records 
to  Department  of  Labor  officials 
I  502.23(b)(7)).  and  interfering  with  a 
Department  of  Labor  investigation 
§  502.23(b)(6))  are  not  subject  to  any 
penalty  by  statute. 

Response:  The  Department  believes 
these  penalties  are  necessary  to 
effectuate  the  Act  and  its  provisions  and 
are  implicit  in  the  Department's 
enforcement  authority  under  the  Act.  No 
change  is  made. 

Elective  Date — Good  Cause 

The  Secretary  has  determined  that 
good  cause  exists  for  making  the 
effective  date  of  this  rule  October  1, 


19BB.  within  the  meaning  of  the 
Administrative  Procedures  Act.  5  U.S.C 
553(d). 

Since  the  statue  requires  thai  reports 
be  furnished  to  Ihe  government  for  all 
reportable  special  agricultural  workers 
employed  during  Ihe  period  October  1, 
1988.  through  September  30. 1992.  it  is 
determined  that  it  is  necessar>'  to  make 
Ihe  rule  effective  on  October  1. 1988,  in 
order  that  employers  be  informed  of  and 
comply  with  the  recordkeeping 
necessary  to  furnish  the  report  required 
for  the  first  quarter  of  FY  1989.  The 
burden  imposed  by  this  recordkeeping  is 
minor  since  employers  currently  subject 
to  the  FLSA,  MSPA.  and  IRCA  employee 
verification  requirements  (section  274A) 
of  INA  are  already  required  to  maintain 
most  of  the  information  required  by 
these  regulations.  The  necessity  for 
extensive  interagency  consultation  and 
coordination  prevented  issuance  of  a 
final  rule  at  an  earlier  date.  However, 
interested  employer  and  worker  groups 
were  consulted  prior  to  issuance  of  the 
proposed  rule  and  efforts  are  being 
made  by  the  Departments  of  Labor  and 
Agriculture  to  publicize  the  regulations 
prior  to  their  effective  date.  It  is  in  the 
public  interest  to  have  this  regulation 
become  effective  on  October  1, 1988,  to 
effectuate  the  statutory  reporting 
requirement,  and  to  enable  the 
Secretaries  of  Labor  and  Agriculture  to 
start  collecting  the  data  needed  to 
determine  the  shortage  number,  if  any, 
lo  permit  the  entry  of  replenishment 
agricultural  workers  in  FY  1990. 

Executive  Order  12::91:  Regulator)' 
Flexibility  Act 

The  Department  has  determined  that 
this  rule  is  not  a  major  rule  under 
Executive  Order  12291.  The  Department 
has  also  determined  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  These  conclusions  arc  reached 
because  most  of  the  entities  affected  are 
already  providing  agricultural  workers 
with  itemized  pay  stubs  in  compliance 
with  the  requirements  of  the  Migrant 
and  Seasonal  Agricultural  Worker 
Protection  Act  (MSPA).  The  amount  of 
time  spent  preparing  reports  to  the 
Federal  Government  will  not  be 
substantial.  Consequently,  Ihe 
Department  certifies  under  the 
Regulatory  Flexibility  Act  that  Ihe  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Note:  The  Department  presents  forms  in 
the  Appendix  which  satisfy  certain  disclosure 
and  recordkeeping  aspects  of  the  Act  and  the 
regulations.  These  forms,  however,  will  not 
appear  In  Ihe  Code  of  Federal  Regulations. 


Appendix 

Appendix  A^Work-Day  Report.  ESA-92. 
Appendix  B— Wage  Stalemeni,  WH-SOlR 
(ophondl). 

List  of  Subjects  in  29  CFR  Part  502 

Administrative  practice  and 
procedure,  Agricultural  associations. 
Agricultural  worker.  Aliens.  Farmers. 
Farm  labor  contractor.  Immigration. 
Investigation,  Labor,  Penalties. 
Replenishment  Agricultural  Workers, 
Reporting  requirements,  and  Special 
Agricultural  Workers. 

For  the  reasons  set  out  in  the 
preamble.  Title  29  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 

below. 

Signed  al  Washington.  DC  thin  2nd  day  of 
Sepletnher  1983. 
Ann  McLaughlin. 
Secretary  of  Labor 
Fred  W.  Alvarez, 

A.isjslant  Secretary  for  Employment 
Standards. 
Paula  V.  Smith, 

Administrator.  Wage  and  Hour  Division. 
Employment  Standards  Administration 

A  new  Part  502  Is  added  to  read  as 

follows: 

PART  502— REPORTING  AND 
EMPLOYMENT  REQUIREMENTS  FOR 
EMPLOYERS  OF  CERTAIN  WORKERS 
EMPLOYED  IN  SEASONAL 
AGRICULTURAL  SERVICES 

Subpart  A— General  Provisions 


502.0  Inlroduclion, 

502.1  Purpose  and  scope. 

502.2  DeHnitions  pertaining  solely  lo  a 
reportable  worker  employed  in  ses-iiomil 
agricultural  services. 

5112.3    Waiver  of  riphts  prohibiled- 

502.4  Invesilpation  authoriiy  of  Secretary. 

502.5  ProhibilJun  on  interference  with 
Department  of  Labor  officials. 

502.6  Sidle  Fjnploynient  Service  certilicate 
fcrrr 

Subpart  B— Employment  and  Reporting 
Requirements 

502 10  Requircmunls  for  reporting  and 
emp!o>'ing  a  reportable  worker  employed 
in  seasonal  agricultural  services. 

50211  Recordkeeping. 

502.12    Reporting  lo  the  Federal  Govemmenl. 
502 13    Reporting  lo  a  replenishment 
agricultural  worker. 

502.14  Accuracy  of  information  furnished. 

502.15  Discrimination  prohtbiled. 
50216    Prohibition  on  providing  false 

information  when  reporting  lo  a 
replenishment  agncultural  worker  or  to 
the  Federal  Govemmenl. 
502.17    Equal  transporiation  provnsion 
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Subpart  C — EnlorcemenI 
502-20    Enforcement. 

502.21  General. 

502.22  Representation  of  the  Secretiiry. 
502-23  Civil  money  penalty  assessment. 
502.24    Enforcement  of  Wage  and  Hour 

investigative  authority. 
502-25    Civil  money  penalties — payment  and 

collection. 
502  26    Accuracy  of  mfarrr.aiion-  stHtemenls 

^nd  diftd. 

Subpart  0— AdmlnlstratW*  Procaedlngs 
General 

502  30    Eatablishment  of  procedures  and 
rules  of  practice. 

502.31  Applicability  of  procedures  and 
mien. 

Procedures  Relating  to  Meariog 

502.32  Written  notice  uf  determination 
required. 

502.33  Contents  of  notice. 

502.34  Request  for  hearing. 

Rules  of  Practice 

502.38  General. 

302.39  Service  of  determinations  and 
computation  of  time. 

502.40  Commencement  of  pnKeeding. 

502.41  Designation  of  record- 
5U2.42    Caption  of  proceeding. 

Referral  for  Hearing 
54).i,43    Referral  to  Adroinistrative  Law 
Judge. 

502.44  Notice  of  docketing. 

502.45  Service  upon  attorneys  for  the 
UfpartrnTit  of  t^bor — number  of  copies 

Procedures  Before  Admioislrative  Law  |udge 

502.46  Appearances:  representation  of  the 
Department  of  l^abor. 

502.47  Consent  findings  and  order. 

50246    Decision  and  order  of  Administrabve 
Law  fudge. 

Modifiration  or  Vacation  of  Order  of 
\dministrative  Law  )ud^t: 
."-ui.49     Authority  of  the  Secretary. 

502.50  Procedures  for  initiating  review. 

502.51  Implementation  by  the  Secretary. 

502.52  Filing  and  service. 

502.Sa    Responsibility  of  (he  OfBce  of 
Administrative  Law  Judges. 

502.54  Final  decision  of  the  Secretarv 

502.55  Stay  pending  decision  of  the 
Secret  a  r>'- 

Record 

S02  56    Retention  of  official  record. 

502  57    Certification  of  official  record. 

Authority:  8  U  S.C  1160. 1161:  29  U.S.C 
1801  et  seq.  seclion  502.6  also  issued  under  20 
US  C.  491^. 

Subpart  A— General  Provisions 

S  502.0    Introduction. 

[a]  Pursuant  to  the  requirements  of 
section  210A  of  the  Immigration  and 
Nationality  Act  (LNA).  the  regulations  in 
this  part  are  promulgated  and  iipply  to 
employers  with  obligations,  among  other 
things,  to  provide  reports  applicable  lo 


the  employment  of  any  reportable 
worker  (as  defined  in  this  part) 
employed  for  at  least  one  work-day  in 
any  quarter  in  seasonal  agricultural 
services.  Reporting  shall  be  to  the 
Federal  Government  and  to  any 
individual  replenishment  agricultural 
worker. 

(b)  The  statute  requires  the  Director  of 
the  Bureau  of  Census,  on  the  basts  of 
information  which  is  reported  lo  the 
Federal  Government,  to  estimate 

(11  The  number  of  special  agricultural 
workei^  employed  m  seasonal 
agricultural  services  in  the  United  States 
at  any  time  during  the  fiscal  year  and 

(2)  The  average  number  of  "man- 
days"  of  labor  performed  by  these 
workers  during  the  fisca)  year. 
(For  purposes  of  this  part,  an  alternative 
term  "work-day"  is  adopted  and 
incorporated  into  the  text  in  lieu  of 
"man-day"  and  means  any  day  when  at 
least  four  (4)  hours  are  worked.) 

(c)  The  regulations  contained  in  this 
part  are  issued  In  accordance  with 
section  210A  of  INA  in  order  to  establish 
the  rules  necessary  to  carry  out  the 
provisions  of  INA. 

(d)  The  Office  of  Management  and 
Budget  (OMB)  has  cleared  the 
paperwork  requirements  of  this 
regulation  at  §§  502.11.  502.12.  and 
502.13.  and  of  Forms  ESA-92  and  WH- 
501R  (optional),  under  control  numbers 
1215-0148. 1215-0168.  and  1215-0169. 

§  S02.1     Purpose  and  scop*. 

(a)  The  INA  was  amended  by  the 
Immigration  Reform  and  Control  Act 
(IRCA)  in  1986,  in  order  to  more 
effectively  control  illegal  immigration  to 
the  United  States  and  to  make  certain 
changes  in  the  system  for  legal 
immigration. 

(b)(1)  Section  210  of  the  INA  provides 
that  the  Attorney  General  shall  adjust 
the  status  of  an  alien  to  that  of  an  alien 
lawfully  admitted  for  temporary 
residence  if  the  Attorney  General 
determines  thai  the  alien  resided  in  the 
United  Slates  and  performed  work  in 
seasonal  agricultural  services  in  the 
United  Stales  for  at  least  90  "man-days" 
during  the  12-month  period  ending  on 
May  1,  1966.  An  individual  so  legalized 
is  called  a  special  agricultural  worker 
(SAW).  A  special  agricultural  worker  is 
given  an  Immigration  and  Naturalization 
Service  (INS)  Alien  Registration  Number 
in  the  A90000000  series. 

(2)  Section  210A  of  the  INA  provides 
that  before  the  beginning  of  each  fiscal 
year  (beginning  1990  and  ending  1993). 
the  Secretaries  of  Labor  and  Agriculture 
shall  jointly  determine  the  number  (if 
any)  of  replenishment  agricultural 
workers  (RAWs)  to  be  admitted  to  the 


United  States,  or  otherwise  acquire  the 
status  of  aliens  lawfully  admitted  for 
temporary  residence,  to  meet  a  shortage 
of  agricultural  workers.  A  replenishment 
agricultural  worker  will  be  identified  by 
an  INS  Ahen  Registration  Number  in  a 
series  (within  the  A90000000  series)  that 
INS  will  announce  at  a  later  date.  (A 
technical  amendment  to  this  regulation 
will  be  issued  to  specify  the  "A  number" 
series  for  replenishment  agricultural 
workers  when  announced  by  INS.) 

(c)  This  regulation  establishes  a 
method  whereby  an  employer  must 
assemble  employment  information  on 
certain  resident  alien  workers  employed 
in  seasonal  agricultural  services  to  be 
reported  to  the  Federal  Government  and 
to  any  replenishment  agricultural 
worker.  This  will  assist  the  Secretaries 
of  Labor  and  Agriculture  in  determining 
the  number  of  replenishment  agricultural 
workers,  if  any.  to  be  admitted,  and  will 
assist  the  replenishment  agricultural 
worker  in  establishing  a  work  history  to 
retain  legal  status  and  avoid 
deportation,  and  so  that  after  three  (3) 
consecutive  years  after  admission  the 
worker  can  apply  for  and  be  granted 
permanent  residency  in  the  United 
States.  After  five  (5)  years  with  such 
work  history  the  worker  can  apply  for 
naturalization.  The  work  history  needed 
is  90  work-days  a  year  employed  in 
seasonal  agricultural  services  for  three 
consecutive  years  after  admission  to 
retain  legal  status  and  qualify  for 
permanent  residency,  and  fur  Hve  years 
to  apply  for  citizenship.  The  Act  and 
these  regulations  require  reporting  by 
the  employer  to  the  Federal  Government 
and  to  the  reptenLnhment  agricultural 
worker  on  employment  in  seasonal 
agricultural  services  from  October  1. 
1986.  until  Septembijr  30.  1992. 

(d)  Any  person  who  hires  any  worker 
must  complete  the  Employment 
Eligibihty  Verification  Form  (INS  Form 
1-9).  Any  resident  alien  who  is  identified 
with  an  INS  Alien  Registration  Number 
l"A  number")  in  the  A90000()(K)  series  on 
the  1-9  Form  (including  any 
replenishment  agricultural  worker,  who 
will  be  identified  with  an  INS  Alien 
Registration  Number  in  a  series,  within 
the  A90000000  series,  that  INS  will 
announce  <il  a  later  ddte)  and  who  is 
employed  in  seasonal  agricultural 
services,  is  an  employee  subject  of  this 
part  (termed  "  reportable  worker"). 
Employers  cannot  reliably  determine 
whether  such  an  employee  is  a  special 
agricultural  worker  since  employees 
cannot  be  required  to  document  such 
status  to  anyone  other  than  INS  (see  8 
CFR  274a.2(b)(v)). 

(e|  The  provisions  of  section 
210A(b)(2)  of  INA  establish  reporting 
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requirements  applicable  to  the 
employment  of  certain  workers  in 
seasonal  agricultural  services.  These 
regulations  require  that  for  the  period 
beginning  October  1. 1968.  and  ending 
September  30.  1992— 

(1)  Any  person  or  entity  employing 
any  reportable  worker  in  seasonal 
agricultural  services  for  at  least  one 
work-day  shall  report  employment 
information  to  the  Federal  Government 
each  quarter 

(2)  Any  person  or  entity  employing 
any  replenishment  agricultural  worker 
in  seasonal  agricultural  services  for  at 
least  one  work-day  shall  report 
employment  information  directly  to  the 
replenishment  agricultural  worker 
individually  on  a  pay  period  basis  at  the 
time  of  each  wage  payment  and  no  less 
frequently  than  twice  per  month  (as  well 
as  to  the  Federal  Government  each 
quarter). 

(f)  Any  employment  of  a  reportable 
worker  for  at  least  one  work-day  in 
seasonal  agrictiltural  ser\'ices  is  subject 
to  the  reporting  requirements  to  the 
Federal  Government.  Additionally,  any 
employment  of  a  replenishment 
agricultural  worker  (who  will  be 
identified  with  an  INS  AUen 
Registration  Number  in  a  series  within 
the  A90000000  series  that  INS  will 
armounce  at  a  later  date)  in  seasonal 
agricultural  services  is  subject  lo  both 
the  reporting  requirements  to  the 
Federal  Government  and  lo  the 
individual  worker. 

(g)  The  certified  report  submitted  by 
an  employer  to  the  Federal  Government 
shall  contain  the  number  of  work-days 
of  employment  in  seasonal  agricultural 
services  performed  by  each  reportable 
worker  employed  for  at  least  one 
workday  during  the  preceding  fiscal 
quarter.  This  information  will  be 
provided  to  the  Commissioner  of  the  INS 
who  Will  determine  which  reportable 
workers  are  special  agricultural 
workers.  Information  concerning  them 
will  be  provided  to  the  Director  of  the 
Bureau  of  Census  for  use  in — 

(1)  Estimating  the  number  of  special 
agricultural  workers  employed  in 
seasonal  agncultural  services; 

(2)  Determming  the  average  number  of 
work-days  performed  by  special 
agricultural  workers,  and 

(3)  Reportmg  to  the  Congress. 

(h)  Any  person  or  entity  who  employs 
a  reportable  worker  m  seasonal 
agricultural  services  will  meet  the 
requirements  of  this  regulation  when — 

(1)  Accurate  records  are  kept  and 
reports  are  made  as  required  under  this 
part  lo  the  Federal  CJovemment  (see 

§5  502.10.502.11.  and  502-12); 

(2)  Accurate  records  are  kept  and 
reports  are  made  as  required  under  this 


part  to  each  replenishment  agricultural 
worker  (see  §5  502.10.  502 11.  and 
502.13); 

(3)  The  same  transportation  provided 
to  any  replenishment  agricultural 
worker  Is  provided  to  any  other  worker 
(see  {  502.17): 

(4)  There  is  no  prohibited 
discrimination  against  any 
replenishment  agricultural  worker  (see 
5  502.15):  and. 

(5)  A  replenishment  agricultural 
worker  is  not  knowingly  furnished  false 
or  misleading  information  concerning 
the  terms,  conditions,  or  existence  of 
agncultural  emplo\Tnent  with  respect  to 
the  disclosure,  posting,  and 
recordkeeping  requirements  found  in 
section  301(a),  (b),  and  (c)  of  the  Migrant 
and  Seasonal  Agricultural  Worker 
Protection  Act  (MSPA).  29  U.S.C.  1801  et 
seg.  (see  SS  502.13,  502.14.  and  502.16). 

(i)  An  employer  of  a  reportable 
worker  who  is  subject  to  the 
requirements  of  the  Fair  Labor 
Standards  Act  (FLSA)  (29  U.S.C.  0)1  et 
seq.)  and/or  MSPA  is  required  to 
comply  with  both  the  requirements  of 
this  part  and  the  statutory  tabor 
standards  protections  provided  by  FLSA 
and/or  MSPA. 

(j)  The  Secretary  of  Labor  may  impose 
sanctions  pursuant  lo  section 
210A(n(4)[C)  of  the  LNA.  which 
incorporate  the  penalty  provisions  of 
MSPA.  Accordingly,  these  regulations 
provide  that  the  Secretary'  of  Labor  is 
empowered  lo  impose  an  assessment 
and  to  collect  a  civil  money  penalty  of 
not  more  than  Si  .000  for  e^ch  violation. 
In  addition,  the  Secretary  may  seek  a 
temporar>'  or  permanent  restraining 
order  in  a  United  States  District  Court. 
Criminal  penalties  under  18  U.S.C.  1001 
may  also  be  applicable  for  submission 
of  false  information  (see  §§  502.26). 

(k)  Subparts  A  and  B  set  forth  the 
Kubstantive  regulations  relating  to  any 
employer  of  a  reportable  worker.  These 
subparts  cover  the  upphcabilily  of  the 
Act.  the  recordkeeping  and  reporting 
requirements,  antidiscrimination 
protections,  the  prohibition  against 
furnishing  false  statements,  and  the 
equal  transportation  requirements. 

(1)  Subpart  C  sets  forth  enforcement 
responsibility  and  procedure. 

(m)  Subpart  U  sets  forth  the  rules  of 
practice  for  administrative  hearings  on 
the  assessment  of  civil  money  penalties. 

(n)  The  Department  of  Labor  has 
developed  two  (2)  forms  for  carrying  out 
the  purposes  of  the  Act: 

(1)  The  optional  form  Wli-SOlR  is 
offered  to  assist  in  carrying  out  the 
requirement  that  each  replenishment 
agricultural  worker  receive  a  report 
each  pay  period  in  the  form  of  a 
certificate  from  each  employer 


indicating  the  number  of  work-days  (any 
day  with  at  least  four  (■!)  hours  worked) 
employed  in  seasonal  agricultural 
services:  and 

(2)  The  Work-Day  Report  IForm  F.SA- 
92)  required  to  be  submitted  to  the 
Federal  Government,  to  certify  the 
number  of  work -days  performed  in 
seasonal  agricultural  ser\'ice8  by  each 
reportable  worker  each  quarter  in  which 
any  reportable  worker  was  employed  in 
seasonal  agricultural  services  for  at 
least  one  work-day. 

i  502.2  Definitions  pertafntng  sotety  to  a 
reportable  worker  employed  in  seasonal 
agricuitural  services. 

For  purposes  of  this  part; 

(a)  "Act"  and  "L\A"  mean  the 
Immigration  and  .Nationality  Act.  as 
amended  by  the  Immigration  Reform 
and  Control  Act  of  1986  (IRCA  8  U.S.C. 
1101  et  seq],  with  references 
particularly  to  55  210  and  210A. 

(b)  "Administrator"  means  the 
Administrator  of  the  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  United  Slates 
Department  of  Labor,  and  such 
authorized  representatives  as  may  be 
designated  by  the  Administrator  to 
perform  any  of  the  functions  of  the 
Administrator  under  this  part. 

(c)  "Administrative  Law  judge"  means 
a  person  appointed  as  provided  in  Title 

5  U.S.C  and  qualified  to  preside  at 
hearings  under  5  U.S.C.  3105.  "Chief 
Administrative  Law  judge"  means  the 
Chief  Administrative  Law  Judge.  United 
Slates  Department  of  Labor, 
Washington.  DC  20036. 

(d)  "Alien  *A'  Number"  or  "A  number  ' 
refers  to  an  INS  Alien  Registration 
Number  assigned  to  each  alien. 

(e)  "DOL"  means  the  United  States 
Department  of  Labor 

(f)  "Employee."  "employer." 
"employment"  and  "independent 
contractor"  are  defined  for  purposes  of 
the  INA  in  regulations  issued  by  INS  at  8 
CFR  274a. 1,  which  defmitions  are 
adopted  herein  in  pertinent  part.  They 
are  as  follows: 

(1)  The  lerm  "Employee'  means  an 
individual  who  provides  services  or 
labor  for  an  employer  for  wages  or  other 
remuneration  but  does  not  mean 
independent  contractors. 

(2)  The  term  'Employer '  means  a 
person  or  entity,  mcluding  an  agent  or 
anyone  acting  directly  or  indirectU  m 
the  interest  thereof,  who  engages  the 
services  or  labor  of  an  employee  to  be 
performed  m  the  United  States  for 
wages  or  other  remuneration.  In  the  case 
of  an  independent  contractor  or  contract 
labor  or  8er\"ices.  the  terra  "employer" 
shall  mean  the  independent  contractor 
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and  not  the  person  or  entity  using  the 
contract  labor 

(3}  The  term  "Employment"  means 
any  service  or  labor  performed  by  an 
employee  for  an  employer  within  the 
United  Stales. 

(4J  The  term  "Independent  contractor" 
includes  individuals  or  entities  who 
carry  on  independent  business,  contract 
to  do  a  piece  of  work  according  to  their 
own  means  and  methods,  and  are 
subject  to  control  only  as  to  results. 
Whether  an  individual  or  entity  is  an 
independent  contractor,  regardless  of 
what  the  individual  or  entity  calls  ilaelf, 
will  be  determined  on  a  case-by-case 
basis.  Factors  to  be  considered  in  that 
detennination  include,  but  are  not 
limited  to,  whe'her  the  mdividual  or 
entity  Supplies  the  tools  or  materials: 
makes  services  available  to  the  general 
public;  works  for  a  number  of  clients  at 
the  same  time:  directs  the  order  or 
sequence  in  which  the  work  ts  to  be 
done;  and  determines  the  hours  during 
which  the  wurk  is  to  be  done.  The  use  of 
labor  or  ser\'ices  of  an  mdependent 
contractor  is  subject  to  the  restrictions 
in  section  2"4A|a)(4)  of  the  Act,  and  any 
person  or  entity  who  knowingly  uses  a 
contract,  subcontract,  or  exchange 
entered  into,  renegotiated,  or  extended 
after  the  date  of  enactment,  to  obtain 
tabor  or  services  of  an  unauthorized 
alien  shall  be  considered  to  have  hired 
the  alien  for  employment  m  the  United 
States  in  violation  of  section 
274A(a)(l)(A)of  the  Act. 

(g)  "Employment  Standards 
Administration"  means  the  agency 
withm  the  Department  of  Labor  (DOL). 
which  includes  the  Wage  and  Hour 
Division,  and  which  is  charged  with 
carT7ing  out  certain  functions  of  the 
Secretary  under  section  210A  of  the 
INA 

(h)  "Exempt  person"  means  a  person 
or  entity  who  would  be  subject  to  the 
provisions  of  MSPA  but  for  paragraph 
(1)  or  (2).  or  both,  of  section  4(a)  of 
MSPA 

(i)  "Form  1-9 '  is  an  IN'S  Form. 
"Employment  Eligibility  Verification" 
(EEV),  which  reflects  the  requirements 
established  under  section  274A(9)(bl  of 
INA  requiring  employers  to  examine 
documents  which  establish  the  identity 
and  employment  eligibility  of 
individuals  hired  since  November  6. 
1986  The  EEV  information  must  be 
recorded  on  an  INS  Form  1-9  and  be 
made  available  for  inspection  by  INS 
and/or  DOL  representatives. 

(j)  "Immigration  and  Naturalization 
Service"  (INS)  Is  the  component  of  the 
US  Department  of  lustice  which  is 
responsible  for  administenng  the  INA. 

(k)  "Man-day."  for  purposes  of  section 
210A  of  the  INA  and  this  regulation,  is 


replaced  by  and  has  the  same  meaning 
as  the  term  "Work-day." 

ID  "MSPA"  refers  to  the  Migrant  and 
Seasonal  Agricultural  Worker  Protection 
Act  (29  U.S.C  1801  et  seq).  and  is 
referred  to  in  section  210A  of  INA. 
MSPA  provides  for  the  protection  of 
migrant  and  seasonal  agricultural 
workers  and  for  the  registration  of 
contractors  of  migrant  and  seasonal 
agncultural  labor. 

(m)  "Replenishment  Agricultural 
Worker"  (RAWl  is  an  individual  (to  be 
identified  with  an  INS  Alien 
Registration  Number  in  a  series  within 
the  A90000000  series,  to  be  incorporated 
in  these  regulations  when  announced  by 
INS  at  a  later  dale)  who  is  admitted  to 
the  United  Stales  during  FY  1990 
through  FY  1993  for  lawful  temporary 
resident  status  or  for  the  adjustment  of 
status  to  lawful  temporary  residency  to 
meet  a  shortage  of  workers  employed  in 
seasonal  agricultural  services. 

(n)  "Reportable  Worker"  is  an  alien 
employed  in  seasonal  agricultural 
services  who  was  admitted  with  lawful 
temporary  resident  status  or  whose 
status  was  adjusted  to  lawful  temporary 
residency,  and  who  is  identified  by  an 
INS  Alien  Registration  Number  in  the 
A90000000  series.  This  series  includes: 

(1)  Resident  aliens  admitted  under 
section  MSA  of  the  INA. 

(2)  Resident  alien-special  agricultural 
workers  admitted  under  section  210  of 
the  INA.  and 

(3)  Resident  alien-replenishment 
agricultural  workers  admitted  between 
FY  1990  and  FY  1993  under  section  210A 
of  the  INA. 

(o)(l)  "Seasonal  agricultural  services" 
as  provided  by  section  ZlOf  h)  of  the  Act 
means  "the  performance  of  field  work 
related  to  planting,  cultural  practices, 
cultivating,  growing  and  harvesting  of 
fruits  and  vegetables  of  every  kind  and 
other  perishable  commodities,  as 
defined  in  regulations  by  the  Secretary 
of  Agriculture." 

(2)  The  Department  of  Agriculture 
regulations.  7  CFR  Part  Id,  definitions  of 
"field  work,"  "horticultural  specialties," 
"fruits,"  "vegetables"  and  "other 
perishable  commodities  '  are 
incorporated  in  this  part,  as  required  by 
sections  210A(g)  and  210(h)  of  the  INA,  B 
U.S.C.  llB1(g)  and  1160(h).  They  are  set 
forth  below  for  information  purposes 
only  as  they  existed  as  of  September  9. 
1988.  Users  of  these  definitions  are 
cautioned  to  research  in  the  Federal 
Register  and  the  Code  of  Federal 
Regulations  whether  amendments  to  7 
CFR  Part  Id  have  been  promulgated  by 
the  Department  of  Agriculture. 

(i)  "  'Field  work'  means  any 
employment  performed  on  agricultural 
lands  for  the  purpose  of  planting. 


cultural  practices,  cultivating,  growing. 
harvesting,  drying,  processing,  or 
packing  any  fruits,  vegetables,  or  other 
perishable  commodities.  These  activities 
have  to  be  performed  on  agricultural 
land  in  order  to  produce  fruits, 
vegetables,  and  other  perishable 
commodities,  as  opposed  to  those 
activities  that  occur  in  a  processing 
plant  or  packinghouse  not  on 
agriculturBJ  lands.  Thus,  the  dr>'ing. 
processing,  or  packing  of  fruits. 
vegetables,  and  other  perishable 
commodities  in  the  field  and  the  'on  the 
field'  loading  of  transportation  vehicles 
are  Included.  Operations  using  a 
machine,  such  as  a  picker  or  a  tractor,  to 
perform  these  activities  on  agricultural 
land  are  included.  Super\'ising  any  of 
these  activities  shall  be  considered 
performing  the  activities." 

(ii)  '"Horticultural  specialties'  means 
field  grown,  containerized,  and 
greenhouse  produced  nursery  crops 
which  Include  juvenile  trees,  shrubs, 
seedlings,  budding,  grafting  and 
understock,  fruit  and  nut  trees,  fruit 
plants,  vines,  ground  covers,  foliage  and 
potted  plants,  cut  flowers,  herbaceous 
annuals,  biennials  and  perennials, 
bulbs,  corms.  and  tubers." 

(iii)  "  'Fruits'  means  the  human  edible 
parts  of  plants  which  consist  of  the 
mature  ovaries  and  fused  other  ports  or 
structures,  which  develop  from  flowers 
or  infiorescence." 

(iv)  "  'Vegetables'  means  the  human 
edible  herbaceous  leaves,  stems,  roots, 
or  tubers  of  plants,  which  are  eaten, 
either  cooked  or  raw.  chiefly  as  the 
principal  part  of  the  meal,  rather  than  as 
a  desseri." 

(v)  "  "Other  perishable  commodities' 
means  those  commodities  which  do  not 
meet  the  definition  of  fruits  or 
vegetables,  that  are  produced  as  a  result 
of  field  work,  and  have  critical  and 
unpredictable  labor  demands.  This  is 
limited  to  Christmas  trees,  cut  flowers. 
herbs,  hops,  horticultural  specialties, 
Spanish  reeds  (arundo  donax).  spices, 
sugar  beets,  and  tobacco.  This  Is  an 
exclusive  list,  and  anything  not  listed  is 
excluded.  Examples  of  commodities  that 
are  not  included  as  perishable 
commodities  are  animal,  aquacultural 
commodities,  birds,  dairy  products. 
earthworms,  fish  including  oysters  and 
shellfish,  forest  products,  fur  bearing 
animals  and  rabbits,  hay  and  other 
forage  and  silage,  honey,  horses  and 
other  equines.  livestock  of  all  kinds 
including  animal  specialties,  poultry  and 
poultry  products,  sod,  sugarcane, 
wildlife,  and  wool." 

(3)  For  purposes  of  these  regulations. 
"seaBonal  agncultural  services"  include 
field  work  related  to  hay,  sod,  and  sugar 
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cane.  The  requirement  of  reporiing  on 
these  commodities  does  not  constitute 
evidence  that  they  are  eligible 
commodities  for  purposes  of  the  special 
agricultural  worker  program.  They  are 
included  to  enable  the  Federal 
Government  and  the  individual 
replenishment  agncultural  worker  to 
obtain  data  on  work  on  these 
commodities  which  will  be  needed  if  it 
is  ultimately  determined  that  they  are 
eligible  commodities.  This  regulation 
will  be  amended  in  accordance  with  the 
final  disposition  of  the  litigation 
concerrung  the  application  of  sections 
210  and  21QA  to  these  commodities. 

(p)  "Secretary"  means  the  Secretary 
of  Labor  or  the  Secretary's  designee. 

{q)(l)  "Solicitor  of  Labor"  means  the 
Solicitor.  United  States  Department  of 
Labor,  and  includes  employees  of  the 
Solicitor  of  Labor  designated  by  the 
Solicitor  to  perform  functions  of  the 
Solicitor  under  this  part. 

(2)  "Associate  Solicitor  for  Fair  Labor 
Standards"  means  the  Associate 
Solicitor,  who,  among  other  duties,  is  in 
charge  of  litigation  for  MSPA.  Office  of 
the  Solicitor,  U.S.  Department  of  Labor. 
Washington.  DC  20210.  or  the  Associate 
Solicitor's  designee. 

(3)  "Regional  Solicitors"  means  the 
attorneys  in  charge  of  the  various 
regional  offices  of  the  Office  of  the 
Solicitor,  or  their  designees. 

(r)  "Special  Agricultural  Worker" 
(SAW]  is:  (1)  Any  individual  granted 
temporary  resident  status  in  the  Group  1 
or  Group  2  classification  or  permanent 
resident  status  imdcr  section  210  of  the 
INA  (i.e.,  an  alien  granted  resident  ahen 
status  as  a  result  of  an  application,  filed 
pursuant  lo  section  210  of  the  INA. 
establishing  residence  in  the  United 
States  and  employment  in  seasonal 
agricultural  services  for  at  least  90 
"man-days"  during  the  12-month  period 
ending  May  1. 1986);  and  (2)  a 
replenishment  agricultural  worker 
(RAW)  granted  temporary  residency 
pursuant  to  section  210A  of  the  INA. 

(s)  "Work-day"  means  a  calendar  day 
during  which  at  least  four  (4)  hours  of 
work  in  seasonal  agricultural  services  is 
performed,  as  specified  in  INA.  flours  of 
work  principles  are  adopted  as 
established  from  the  FLSA  and  under  29 
CFR  Part  785. 

Note:  The  alti>malive  end  gender-neutral 
terma  "work-day"  and  "work-days"  are 
adapted  and  incorporated  into  the  text  of  this 
part,  in  lieu  of  the  »tatulory  term  "man-daya. " 
to  distinguish  from  th«  term  "man-day"  bi 
used  in  both  the  Fair  Labor  Siandords  Act 
(FLSA)  and  MSPA  which  in  those  Acts 
means  any  calendar  dey  when  at  least  one 
hour  of  work  is  performed 


5  502.3    Waiver  of  rights  prohtt>tted. 

No  person  shall  seek  to  have  any 
worker  waive  rights  conferred  under 
section  210A  of  the  INA  or  under  these 
regulations-  Any  agreement  by  an 
employee  purporting  to  waive  or  modify 
any  rights  inuring  to  said  person  under 
the  Act  or  these  regulations  shall  be 
void  as  contrary  to  public  policy,  except 
that  a  waiver  or  modification  of  rights  or 
obligations  hereunder  In  favor  of  the 
Secretary  shall  be  valid  for  purposes  of 
enforcement  of  the  provisions  of  the  Act 
or  these  regulations.  This  does  not 
prevent  agreements  to  settle  private 
litigation. 

^  502.4    Investigation  authority  of 
Secretary. 

The  Sccrctar>'.  eidier  pursuant  to  a 
complaint  or  otherwise,  may  investigate 
and.  in  connection  therewith,  inspect 
such  records  (and  make  transcnptions 
thereof),  question  such  persons  and 
gather  such  information  as  deemed 
necessary  by  the  Secretary  to  determine 
compliance  under  section  21 OA  of  the 
INA  or  th-ese  regulations. 

§  502.5     Proh(bftk>n  on  interference  witti 
Department  ot  Lat>or  officials. 

(a)  It  is  a  violation  of  these 
regulations,  sub)ect  to  civil  money 
penalties  or  other  appropriate  relief  (see 
§  502^4]  for  any  person  to  resist. 
oppose,  impede,  intimidate,  or  otherwise 
interfere  with  any  official  of  the 
Department  of  Labor  assigned  lo 
perform  an  investigation,  mspection.  or 
law  enforcement  function  during  the 
performance  of  such  duties. 

(b)  Criminal  penalties  may  be 
applicable  lo  persons  who  interfere  with 
a  Federal  officer  in  the  course  of  official 
duties  as  set  forth  in  18  U.SC.  Ill  and 
18  use  1114. 

§  502.6    State  Employment  Service 
certificate  fonru 

i^urauanl  lo  section  274A  of  the  INA, 
any  State  Employment  Service  may 
voluntarily  establish  a  system  lo 
perform  employment  eligibility 
verification  for  employers  when 
referring  job  applicants  for  employment 
vacancies  listed  through  the  local  State 
Employment  Service  offices  (see  8  CFR 
274a.6}.  In  order  that  each  employer  can 
identify  the  reportable  workers  subject 
of  this  part  the  State  Employment 
Service  certificate  furnished  to  the 
employer  must  include  the  INS  Alien 
Registration  Number,  if  applicable,  for 
each  applicant  referred  for  agricultural 
employment. 


Subpart  B— Employment  and 
Reporting  Requirements 

5  502.10  Requirements  tor  reporting  arxl 
employing  a  reportable  worker  In  seasonal 
agricultural  services. 

Effective  beginnmg  October  1. 1988, 
eny  person  employing  a  reportable 
worker  in  seasonal  agncultural  8er\'ice5 
shall  do  the  following*. 

(a)  Identify  reportable  worherfs).  (1) 
When  completing  the  1-9  at  the  time  of 
hiring  (or  reviewing  a  Slate  EmpIo>'ment 
Service  certificate).  idenlif>'  any 
reportable  worker  subject  to  these 
regulations.  A  reportable  worker  is 
identified  as  a  worker  with  an  INS  Alien 
Registration  Number  in  the  A90000000 
series  employed  in  seasonal  agricultural 
services; 

(2)  When  employment  eligibility  has 
been  verified  by  the  State  Employment 
Service,  the  Alien  Registration  Number, 
if  any,  shall  be  set  forth  on  the 
certification  furnished  to  the  agricultural 
employer  by  the  Stale  Employment 
Service. 

(3)  When  employment  eligibility  has 
been  verified  by  an  agent  of  the 
agricultural  employer,  the  INS  Alien 
Registration  Number  ("A  number")  shall 
be  reported  by  such  agent  lo  the 
employer  to  enable  the  employer  to  ftilly 
comply  with  the  recordkeeping  and 
reporting  requirements  of  this  part. 

(b)  Report  to  the  Federal  Governwenl 
(1)  For  the  period  October  1,  1988, 
through  September  30. 1992.  furnish  to 
the  Federal  Govemraenl  each  quarter  a 
signed,  certified  report  (Form  ESA-92) 
containing  the  information  as  specified 
in  this  part  (see  S  502.12).  formulated 
from  information  derived  from 
emplo>7nenl  records  maintained  (see 

5  502.11),  on  any  reportable  worker 
employed  in  seasonal  agricultural 
services  for  al  least  one  workday  during 
the  quarter  and 

(2)  Furnish  accurate,  complete,  and 
legible  information  in  the  certified  report 
(Form  ESA~%Z)  to  the  Federal 
Government  writhin  the  lime  ft-amea 
established. 

(c)  Report  to  the  worker.  (1)  For  the 
period  October  1. 1989,  through 
September  30. 1992.  furnish  to  any 
reportable  worker  who  is  a 
replenishment  agricultural  worker 
(identified  by  an  INS  Alien  Registration 
Number  in  a  senes  that  INS  will 
announce  at  a  later  date]  employed  for 
at  least  one  work-day  in  seasonal 
agricultural  services  dunng  the  pay 
period,  a  report  on  each  pay  day 
containing  the  information  specified  in 
this  part  (see  {  502.13),  formulated  from 
employment  records  maintained  (see 

§  502.11);  and 
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(2)  Fiimish  accurate,  complete,  and 
legible  mformdtion  in  the  report  to  the 
replenishment  agricultural  worker. 

(d)  Worker's  rights.  (1)  Not  perform 
any  prohibited  act  of  discnmmation 
against  a  replenishment  agricultural 
worker  (see  §  502.15); 

(2)  Provide  the  same  transportation 
arrangements  or  assistance  {comparable 
in  expense  and  scope)  provided  to  any 
replenishment  agncultural  worker  to  all 
other  workers  (see  §502.171;  and 

(3)  Not  provide  false  or  misleading 
information  concemmg  the  lerms. 
conditions,  or  existence  of  agricultural 
employment  to  a  replenishment 
agricultural  worker  (see  §§  502.13. 
502  14.  and  502  16) 

§  502.11     Recordkeeping. 

(.1)  Any  person  employing  a  reportable 
worker  in  seasonal  agricultural  services 
d'jrina  the  period  October  1,  1986. 
through  September  30,  1992.  shall  create 
and  maintain  for  each  such  worker  the 
records  listed  below.  Records  may  be 
maintained  and  preser\'ed  in  any 
recordkeepmg  formal,  provided  they 
contain  all  of  the  required  information, 
are  accessible  and  legible,  and  are 
provided  to  a  Department  of  Labor 
representative  upon  request  Where  the 
records  are  maintained  at  a  central 
recordkeeping  office,  other  than  in  the 
place  or  places  of  employment,  such 
records  shai!  be  provided  to  Department 
of  Labor  representative  within  72  hours 
of  a  request  from  such  representative. 
The  records  required  to  be  created  and 
maintained  are  as  follows: 

II)  For  each  reportable  worker 
employed  in  seasonal  agncultural 
services — 

(i)  Name  in  full.  INS  Alien 

Registration  Number,  and  Social 

Security  Account  Number 
(ii)  Local  address  including  zip  code. 

and  permanent  address  (if  any); 
(ill)  Cropis)  worked  and  taskls) 

performed, 

(iv)  Hours  worked  each  day 

(2)  A  complete  copy  of  each— 

(i)  Dated  and  signed  Work-Day  Report 

(Form  ESA-92)  submitted  to  the  Federal 

Government;  and 

III)  Report  provided  to  any 
replenishment  agricultural  worker  of  the 
number  of  work-days  employed  in 
seasonal  agricultural  services,  including 
the  period  covered  by  the  report-  The 
optional  form  WH-SOlR  may  be  used  for 
this  purpose 

(bill)  Records  required  by  paragraph 
(a)  of  this  section  shall  be  maintained 
for  no  less  than  three  years,  except  with 
regard  to  such  records  as  specified  in 
paragraph  (a)[l  ]  of  this  section,  on 
employment  of  replenishment 
agricultural  workers. 


(2)  Records  on  employment  of 
replenishment  agricultural  workers 
required  by  paragraph  (a)(1)  of  this 
section,  shall  be  maintained  for  no  less 
than  five  years. 

(c)  If  subject  to  the  requirements  of 
MSPA,  refer  to  29  CFR  500.60  for 
additional  recordkeeping  requirements. 

(d(  If  subject  to  the  requirements  of 
FLSA.  refer  to  29  CFR  Part  51B  for 
additional  recordkeeping  requirements. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  number  1215- 
0169) 

g  502.12    Reporting  to  the  Fecteral 
Goverrvnent. 

(aj  For  the  period  beginning  October 
1.  1968.  through  September  30.  1992.  any 
person  employing  a  reportable  worker  m 
seasonal  agricultural  services  for  one  or 
more  work-day(8)  during  any  quarter 
shall  provide  a  certified  report  to  the 
Federal  Government  for  that  quarter 
regarding  each  reportable  worker's 
work-day(s)  of  employment. 

(b|  A  report  must  be  filed  with  respect 
to  any  reportable  worker  (worker  having 
an  INS  Alien  Registration  Number  ("A 
Number")  in  the  A90000000  series)  who 
has  employed  in  seasonal  agricultural 
services  for  one  or  more  work-days  at 
any  time  during  the  quarter  reported. 
The  Alien  Registration  Number  is 
furnished  by  the  resident  alien  when  the 
P'orm  1-9  is  completed  at  (he  time  of 
hiring  (or  by  a  Stale  Employment 
Service  Agency  on  the  certification  of 
employment  eligibility  verification 
furnished  the  employer  when  referring 
an  employee  for  agricultural 
employment). 

(c)  Required  employment  data  for 
each  reportable  worker  shall  be 
reported  to  the  Federal  Government  and 
certified  (signed  by  the  employer)  using 
the  Work-Day  Repori.  Form  ESA-92. 
The  information  to  be  submitted  for  item 
6  of  the  ESA-92  can  be  submitted  on  a 
separately  signed  certified  computer- 
generated  paper  report,  provided  it  is  in 
the  same  format  as  called  for  on  the 
ESA-92.  attached  to  the  otherwise 
completed  (items  1  through  5.  and  7) 
ESA-92.  Copies  of  Form  ESA-92  can  be 
obtained  from  the  L'.S,  Department  of 
Labor  or  Agriculture  or  the  Immigration 
and  Naturalization  Service  and  can  be 
copied  or  reproduced. 

(d]  The  ESA-92  shall  be  signed  (by  the 
employer)  and  dated  and  shall  include 
the  fiscal  year  and  quarter  for  which  the 
report  is  being  provided,  the  employer 
name,  address  (including  zip  code). 
telephone  number  (including  area  code). 
employer  identification  number,  type  of 
agricultural  business,  and  crop(s)  on 
which  reportable  workers  were 
employed.  Any  computer-generated 


paper  report  attached  to  the  ESA-92 
with  information  required  for  item  6 
must  be  signed /certified  by  the 
employer,  Other  information  furnished 
in  the  ESA-92  is  derived  from  records 
required  to  be  kept  in  8  502.11.  This 
information  ior  each  reportable  worker 
employed  in  seasonal  agricultural 
services  for  one  or  more  work-days 
during  a  calendar  quarter  is  the 
following: 

(1)  Reportable  worker's  name  and  INS 
Alien  Registration  Number  and 

(2)  The  number  of  work -days  (any  day 
with  at  least  four  (4)  hours  of  work)  of 
employment  performed  by  the 
reportable  worker  during  the  fiscal 
quarter,  separately  stated  for  hav.  sod. 
sugar  cane,  and/or  all  other  crops.  (See 
the  instructions  for  Form  ESA-92.) 

(e)  The  Information  provided  via  this 
certified  report  must  be  tabulated  and 
reported  to  the  Federal  Gaverrmient 
each  calendar  quarter.  The  first  period 
to  be  reported  will  be  October  1  through 
December  31. 1988.  The  last  period  lo  be 
reported  will  be  luly  1  through 
September  30. 1992.  The  reporting  shall 
follow  a  regular  sequence  each  year  as 
follows: 

(1)  For  the  period  October  1  through 
December  31.  certified  report  must  be 
submitted  by  the  following  |anuary  16; 

(2)  For  the  period  [anuary  1  through 
March  31.  certified  report  must  be 
submitted  by  the  following  April  17; 

(3)  For  the  period  April  1  through  lune 
30.  certified  report  must  be  submitted  by 
the  following  July  17;  and 

(4)  For  the  period  |uly  1  through 
September  30,  certified  report  must  be 
submitted  by  the  following  October  16. 

(0  The  employer  will  keep  a  copy  of 
the  completed  EAS-92s  furnished  to  the 
Federal  Government  for  no  less  than 
three  years. 

(gl  The  Form  ESA-S2  shall  be 
submitted  to  "Committee  for 
Employment  Information  on  Special 
Agricultural  Workers"  and  mailed  to 

P.O.  Box .  Washington.  DC . 

(The  complete  mailing  address  of  the 
Committee  will  be  provided  in  a 
technical  amendment  to  this  regulation 
and  included  on  the  EAS-92  forms  when 
printed  and  distributed.) 

(Approved  by  the  Of^ce  of  Manngcment  and 
Budget  under  OMB  control  numt>er  1215- 
OIM] 

§  502. 1 3    Reporting  to  the  replenlthmeni 
■gricultursi  worlter. 

(a)  For  the  period  beginning  October 
1. 1989.  through  September  30, 1992.  any 
person  employing  any  reportable  worker 
who  is  a  replenishment  agricultural 
worker  (identified  by  an  INS  Alien 
Registration  Number  in  a  series  within 
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the  A90000000  series  that  INS  will 
announce  at  a  later  date)  in  seasonal 
agricultural  services  for  one  or  more 
work-days  during  any  pay  period  shall 
provide  such  worker,  with  each  wage 
pajTnent.  but  no  less  often  than  twice 
per  month,  a  complete,  accurate,  and 
legible  written  report  certifying  such 
reportable  worker's  employment. 

(b)  The  report  shall  include  the 
employer's  name,  complete  address,  and 
employer  identification  number.  Other 
information  that  must  be  furnished  by 
the  employer  is  derived  from  permanent 
records  required  to  be  kept  by  S  502.11, 
as  follows: 

(1)  Replenishment  agricultural 
worker's  full  name,  permanent  address 
[if  any).  INS  Alien  Registration  Number, 
and  Social  Security  Account  Number; 

(2)  The  date  paid,  the  pay  period 
covered  by  the  report,  and  the  number 
of  work-days  (any  day  with  at  least  four 
(4)  hours  of  work)  of  employment 
performed  by  trhe  replenishment 
agricultural  worker  in  seasonal 
agricultural  services  during  the  pay 
period;  and 

(3)  The  crop(s)  woriced  and  the  ta8k(sj 
performed. 

(c)  Any  such  replenishment 
agricullaral  worker's  employment  may 
be  reported  using  the  WH-501R,  a  pay 
stub  reprinted  for  this  use  which  also 
meets  the  requirements  of  MSPA. 
Copies  of  the  Form  WH-SOlR  can  be 
obtained  from  the  Departments  of  Labor 
and  Agriculture  or  from  the  INS  and  can 
be  copied  or  reproduced.  Completion  of 
al/  the  items  on  the  form  will  meet  the 
requirements  of  these  regulations  and 
MSPA. 

(d)  Use  of  the  WH~50lR  is  optional, 
and  the  requirements  of  this  part  will  be 
met  as  long  as  all  of  the  information 
specified  in  §  502.13(b(  is  provided  to 
the  worker  at  the  time  of  each  wage 
payment,  and  no  less  than  twice  per 
month. 

(e)  The  employer  shall  keep  a  copy  of 
each  completed  WH-501R  (or  whatever 
form  is  used  lo  report}  furnished  to  any 
replenishment  agricultural  worker  for  no 
less  than  three  years. 

(Approved  by  the  O^tce  of  Management  and 
Budget  under  OMB  contrnt  number  1215- 

01 4B) 

§  502.14    Accuracy  of  tntormallon 
furnished. 

(a)  If  subject  to  MSPA.  no  employer 
shall  knowingly  provide  false  or 
misleading  information  on  the  terms, 
conditioni  or  existence  of  agricultural 
employment  required  to  be  disclosed  by 
MSPA  (and  29  CFR  Part  500)  lo  any 
worker  subject  to  MSPA. 

(b)  Any  employer  who  is  exempt  from 


MSPA  under  either  section  4(a)(1)  or 
4(a)(2)  of  MSPA  shall  not  knowingly 
provide  false  or  misleading  information 
to  a  replenishment  agricultural  worker 
concerning  the  following  terms, 
conditions,  or  existence  of  agricultural 
employment  which  are  described  in 
subsections  (a),  (b).  or  (c)  of  section  301 
of  MSPA 

(1)  With  respect  lo  disclosures  to 
workers  when  an  offer  of  employment  is 
made,  at  the  place  of  recruitment,  or  any 
other  time — 

(i)  The  place  of  employment: 

(it)  The  wage  rates  to  be  paid; 

(iii)  The  crops  and  kinds  of  activities 
on  which  the  worker  may  be  employed; 

(iv)  The  period  of  employment; 

(v)  The  transportation  and  any  other 
employee  benefits  to  be  provided,  if  any. 
and  any  costs  to  be  charged  for  each  of 
them; 

(vi)  The  existence  of  any  slnke  or 
other  concerted  work  stoppage, 
slowdown,  or  interruption  of  operations 
by  employees  at  the  place  of 
employment;  and 

(vti)  The  existence  of  any 
arrangements  with  any  owner  or  agent 
of  any  establishment  in  the  area  of 
employment  under  which  a  farm  labor 
contractor  or  an  employer  is  to  receive  a 
commission  or  any  other  benefit 
resulting  from  any  sales  by  such 
establishment  lo  the  workers: 

(2)  With  respect  to  any  poster  dt  the 
place  of  employment,  information 
regarding  the  rights  and  protections 
afforded  such  workers;  and 

(3)  With  respect  to  records  preserved 
by  the  employer  and  provided  to  the 
employee  at  time  of  wage  payment — 

(i)  The  basis  on  which  wages  are  paid; 

(ii)  The  number  of  piecework  units 
earned,  if  paid  on  a  piecework  basis; 

(iii)  The  number  of  hours  worked  per 
day; 

(iv}  The  total  pay  period  earnings: 

(v)  The  specific  sums  withheld  and  the 
purpose  of  each  sura  withheld;  and 

(vi)  The  net  pay. 

§  502.15    Discrtmlnatlon  prohibited. 

(a)  It  is  a  violation  of  the  Act  and 
these  regulations  for  any  person  to 
intimidate,  threalea  restrain,  coerce, 
blacklist  discharge,  or  in  any  manner 
discriminate  against  any  replenishment 
agricultural  worker  who  has  with  just 
cause: 

(1)  Filed  a  complaint  under  or  related 
to  section  210A  of  the  INA  or  this  part; 

(2)  Instituted  or  caused  to  be 
instituted  any  proceedings  related  to 
section  210A  of  the  LNA  or  this  part; 

(3)  Testified  or  is  about  to  testify  in 


any  proceeding  under  or  related  lo 
section  210A  of  the  INA  or  ihis  part;  or 

(4)  Exercised  or  asserted  on  behalf  of 
themselves  or  others  any  right  or 
protection  afforded  by  section  21QA  of 
the  INA  or  this  part; 

(b)  Any  worker  who  believes,  with 
just  cause,  that  the  worker  has  been 
discriminated  against  by  any  person  in 
violation  of  this  section  may,  no  later 
than  180  days  after  such  violation 
occurs,  file  a  complaint  with  the 
Secretary  alleging  such  discrimination. 

^502.16     Prohibition  on  providing  false 
tnlormation  wtien  reporting  to  a 
replentstiment  agncultural  woiicer  or  to  the 
Federal  Government 

(d)  Any  person  or  entity  who  employs 
a  reportable  worker  in  seasonal 
agricultural  services  during  the  period 
begirming  October  1. 1988.  and  ending 
September  30, 1992,  shall  not  furnish  a 
certified  report  as  required  under  these 
regulations  containing  false  information 
of  material  fact  to  the  Federal 
Government,  or  falsely  omitting  required 
information  of  material  fact. 

|b)  Any  person  or  entity  who  employs 
a  replenishment  agricultural  worker 
during  the  period  beginning  October  1, 
1989.  and  ending  September  30, 1992. 
shall  not  furnish  a  certificate  as  required 
under  these  regulations  to  the  individual 
replenishment  agricultural  worker 
containing  any  false  information  of 
material  fact,  or  falsely  omitting 
required  information  of  material  fdct, 

§  502.17    Equal  Iransportatfon  provision. 

No  person  shall  discriminate  against 
any  worker  by  failing  to  provide  the 
same  transportation  arrangements  or 
assistance  (generally  comparable  in 
expense  and  scope)  as  provided  to  any 
replenishment  agricullurd)  worker.  This 
regulation  does  not  require  provision  of 
transportation  to  any  replenishment 
agricultural  worker.  If  transportation 
(whether  local  or  long-distance)  is 
provided  to  a  replenishment  agricultural 
worker,  the  same  must  be  provided  to 
all  other  workers. 

Subpart  C— Enforcement 
§  502JO    Enforcement. 

The  investigations,  inspections  and 
lew  enforcement  functions  to  carry  out 
the  provisions  of  section  210A  of  the 
INA.  as  provided  in  these  regulations  for 
enforcement  by  the  Wage  and  Hour 
Division,  pertain  to: 

(a)  The  maintenance  of  records  and 
the  reporting  to  the  Federal  Government 
of  those  items  required  under  S§  50Z.11 
and  502.12  of  this  part; 
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(b|  The  maintenance  of  records  and 
(he  reporting  to  an  individual 
replenishment  agricultural  worker  of 
those  items  required  under  §§  502.11 
and  502.13  of  this  part: 

(c)  The  truth  of  any  disclosures, 
whether  m  writing  or  not.  or  terms, 
conditions,  or  existence  of  agricultural 
employment  offered  to  a  replenishment 
agricultural  worker  under  §  502.14  of 
this  part; 

(d)  The  anti-discrimination 
protections  to  any  replenishment 
agricultural  worker  as  required  under 
§  502.15  of  this  part; 

(e)  The  accuracy  of  information 
provided  as  required  to  a  replenishment 
agricultural  worker  and  the  Federal 
Government  under  §  502.18  of  this  part; 
and 

(0  The  providing  of  the  same 
transportation  (comparable  in  expense 
and  scope)  to  other  workers  as  provided 
to  any  replenishment  agricultural 
worker  as  required  under  §  502.17  of  this 
part 

§  502.21    General. 

(a)  Whenever  the  Secretary  believes 
that  the  provisions  of  section  210A  of 
the  INA  or  these  reguJations  have  been 
violated,  such  action  shall  be  taken  and 
such  proceedings  instituted  as  deemed 
appropriate,  including  (but  not  limited 
to)  the  following: 

dl  Petition  any  appropriate  District 
Court  of  the  United  Slates  for  temporary 
or  permanent  injunctive  relief  lo  restrain 
violation  of  the  provisions  of  the  Act  or 
this  part  by  any  person; 

(2)  Institute  appropriate 
administrative  proceedings,  including 
the  assessment  of  a  civil  money  penalty 
against  any  person  for  a  violation  of  the 
obligations  of  the  Act  or  this  part;  or 

(3)  Refer  any  unpaid  civil  money 
penalty  which  has  become  a  final  and 
^unappealable  order  of  the  Secretary  or  a 
final  judgment  of  a  court  in  favor  of  the 
Secretary  to  the  Attorney  General  for 
recovery 

(b)  The  taking  of  any  one  of  the 
actions  referred  to  in  paragraph  (a)  of 
this  section,  shall  not  be  a  bar  to  the 
concurrent  taking  of  any  other 
appropriate  action 

3  502.22     Representation  of  the  Secretary. 

(aj  Except  as  provided  in  section 
518(a)  of  Title  28.  U.S.  Code,  relating  to 
litigation  before  the  Supreme  Court,  the 
Solicitor  of  Labor  may  appear  for  and 
represent  the  Secretary  in  any  civil 
litigation  brought  under  section  210A  of 
the  Act. 

(bl  The  solicitor  of  Labor,  through 
authorized  representatives,  shall 
represent  the  Administrator  and  the 
Secretary  in  all  administrative  hearings 


under  the  provisions  of  section  210A  of 

the  Act  and  this  part. 

S  502.23    Ctvll  money  penalty  assessment 

(a)  A  civil  money  penalty  in  an 
amount  not  to  exceed  $1,000  may  be 
assessed  for  each  violation  of  section 
210A  of  the  Act  or  this  part. 

(b)  A  civil  money  penalty  may  be 
assessed  by  the  Administrator  for: 

(1)  Failing  to  furnish  any  certificate  as 
required  under  $$  502.12  and  502.13  of 
this  part; 

(2)  Furnishing  false  information  as 
prohibited  in  S  502.16  of  this  part; 

(3)  Failing  to  provide  the  same 
transportation  to  any  worker  as 
provided  for  a  replenishment 
agricultural  worker  as  required  in 
§502.17  of  this  part; 

(4)  Knowingly  furnishing  false  or 
misleading  information  to  a 
replenishment  agricultural  worker 
concerning  the  terms,  conditions,  or 
existence  of  agricultural  employment  as 
prohibited  in  §  502.14  of  this  pari: 

(5)  Discriminating  against  a 
replenishment  agricultural  worker  as 
prohibited  in  §  502.15  of  this  part; 

(6)  Failing  to  keep  the  records 
required  by  §  502.11  of  this  part: 

(7)  Failing  to  furnish  records  required 
to  be  kept  under  these  regulations  to 
Department  of  Labor  officials  upon 
request  as  required  by  {  502.11  of  this 
part; 

(8)  Interfering  with  the  performance  of 
an  investigation  or  inspection  m  the 
United  States  as  prohibited  in  S  502,5  of 
this  part;  or 

(9)  Any  other  violation  of  the 
regulations  in  this  part  or  section  210A 
(b)(2)  or  (f)  of  the  Act. 

(c)  In  determining  the  amount  of 
penalty  to  be  assessed  for  any  violation 
outlined  in  paragraph  (a)  of  this  section. 
the  Administrator  shall  consider  the 
type  of  violation  committed  and  other 
relevant  factors.  The  matters  which  may 
be  considered  include,  but  are  nol 
limited  to.  the  following: 

(1)  Previous  history  of  violationfs)  of 
the  provisions  of  the  Act  or  this  part; 

(2)  The  number  of  workers  affected  by 
the  violation(s]; 

(3)  The  seriousness  of  the  viotation(9): 
(4}  Efforts  made  in  good  faith  to 

comply  with  the  provisions  of  the  Act 
and  the  regulations  in  this  part: 

(5)  Explanation  by  person  charged 
with  the  violation(5): 

(6)  Commitment  to  future  compliance, 
taking  into  account  the  public  interest 
and  whether  the  person  has  previously 
violated  the  provisions  of  the  Act:  and 

(7)  The  cAlent  to  which  the  worker 
suffered  loss  or  damage. 


§  502.24    Enforcement  of  Wage  and  Hour 
investigative  authority. 

Section  502,4  of  this  part  prescribes 
the  investigation  authority  of  the  Wage 
and  Hour  Division  for  the  purpose  of 
enforcing  section  210A  of  the  Act  and 
this  part.  The  taking  of  any  action  to 
interfere  with  Department  of  Labor 
officials  in  the  conduct  of  an 
investigation  is  prohibited  by  S  502.5  of 
this  part  and  will  subject  such  person  or 
entity  to  such  action  as  appropriate, 
including  the  assessment  of  civil  money 
penalties,  an  Injunction  to  bar 
interference  with  the  investigation,  and/ 
or  criminal  penalties  as  may  be 
applicable  under  IB  U.S.C  HI  and  18 
U.S.C.11I4. 

§  502^5    ctvll  money  penalties— payment 
afMl  coNectton. 

Where  the  assessment  is  directed  m  a 
final  order  by  the  Administrator,  by  an 
Administrator  Law  Judge,  or  by  the 
Secretary,  the  amount  of  the  penalty  is 
immediately  due  and  payable  to  the 
United  Stales  Department  of  Labor.  The 
person  assessed  such  penalty  .shall  remit 
promptly  the  amount  thereof  as  finally 
determined,  to  the  Administrator  by 
certified  check  or  by  money  order,  made 
payable  to  the  order  of  "Wage  and  Hour 
Division.  Labor."  The  remittance  shall 
be  delivered  or  mailed  to  the  Wage  and 
Hour  Division  Regional  Office  for  the 
area  in  which  the  violation(s)  occurred. 

§  502.26     Accuracy  of  information, 
statements  and  data. 

Infurmatiun.  slafempnts  and  data 
submitted  in  compliance  with  provisions 
of  the  Act  or  these  regulations  are 
subject  to  the  provisions  of  18  U.S.C. 
1001.  which  states:  Whoever,  in  any 
matter  within  the  jurisdiction  of  any 
department  or  agency  of  the  United 
States  knowingly  and  willfully  falsifies, 
conceals  or  covers  up  by  any  trick, 
scheme,  or  device  a  material  fact,  or 
makes  any  false,  fictitious  or  fraudulent 
statements  or  representations,  or  makes 
or  uses  any  false  writing  or  document 
knowing  the  same  to  contain  dny  false, 
fictitious  or  frauijulent  sidlement  or 
entry  shall  be  subject  to  a  fine  of  nol 
more  than  $10,000  or  imprisoned  not 
more  than  five  years,  or  both. 

Subpart  D— Administrative 
Proceedings 

General 

§  502.30    Eatabllshment  of  procedures  and 
rules  of  practice 

This  >uijp<irl  Lodifies  and  establishes 
the  procedures  and  rules  of  practice 
necessary  for  the  administrative 
enforcement  of  the  Ac'.. 
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^  502.31     AppticabUity  ol  procedures  and 
rules. 

The  procedures  and  rules  contained  in 
this  subpart  prescnbe  the  admirustrative 
process  oecessary  for  a  detennmation  lo 
impose  an  assessment  of  civil  money 
penalties  for  violations  of  the  Act  or  of 
these  pegulatioTTS.  The  "Rules  of  Practice 
and  Procedure  for  Adminrstrative 
Hearings  Before  the  Office  of 
Administrative  Law  ludges"  established 
by  the  Secretary  at  29  CFR  Part  18  shall 
apply  to  this  subpart  as  provided  in 
5  502.38  of  this  part. 

Proc(?dures  Relating  to  Hearing 

§  502.32    Written  notice  of  determinaUon 
required. 

Whenever  the  Secretary'  dclerm.ines  to 
assess  a  civil  money  penalty  for  a 
violation  of  the  Acl  or  this  part,  the 
person  against  whom  such  penalty  is 
as5esst>d  sh-ill  be  notified  in  writing  of 
such  determmation. 

§  502.33    Contents  of  notice. 

The  notice  required  by  }  502.32  of  this 
part  shall: 

(a)  Set  forth  the  determinatioa  of  the 
Secretary  and  the  reason  or  reasons 
therefore: 

(b)  Set  forth  a  descrfption  of  each 
violation  and  the  amount  assessed  for 
each  violation: 

(c)  Set  forth  the  right  to  request  a 
hearing  on  such  determination: 

(d)  Inform  any  affected  person  or 
persons  that  m  the  absence  of  a  timely 
request  for  a  hearing,  the  detcrminahon 
of  the  Secretary  shall  become  final  and 
unappealable:  and 

(e)  Set  forth  the  time  and  method  for 
Tpquesting  a  hearing,  and  the  procedures 
relating  thereto,  as  set  forth  in  {  502.M 
of  this  part. 

;  S02.34    Request  tor  tiearing. 

(a|  Any  person  desiring  to  request  an 
administrative  hearing  on  a  civil  money 
penalty  assessment  pursuant  to  this  part 
shall  make  such  request  in  writing  to  the 
Admin:stratarof  the  Wage  and  Hour 
Division.  Employment  Standards 
Administration,  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  NW., 
Washington,  DC  20210.  no  later  than 
thirty  (30)  da>3  after  the  service  of  the 
notice  referred  to  ld  5  502.33  of  this  part. 

(b)  No  particular  form  is  prescribed 
for  any  reqiiest  for  hearing  permitted  by 
this  subpart  However,  any  such  request 
.shall: 

(1)  Be  typewritten  or  legibly  wntten 
on  size  8  V'  x  1 1  '  paper 

(2)  Specify  the  issue  or  issues  slated 
in  the  notice  of  determinatioo  giving  rise 
to  such  request; 

(3)  State  the  specific  reason  or 
reasons  why  the  person  requesting  the 


hearing  believes  such  determination  is 
in  error 

(4)  Be  signed  by  the  person  making  the 
request  or  by  an  authorized 
representative  of  such  person;  and 

(5|  Inchide  the  address  at  which  such 
person  or  authorized  representative 
desires  to  receive  further 
communications  relating  thereto, 

(cj  The  reque-st  for  heanng  must  be 
received  by  the  Administrator  at  the 
address  set  forth  m  paragraph  (a)  of  this 
section,  withm  the  time  set  forth  in  that 
paragraph.  For  the  affected  person's 
protection,  if  the  request  is  by  mail,  it 
should  be  by  certified  mail,  return 
rpceipt  requested- 

Rules  of  Practice 

§502.38    General. 

Except  as  specifically  provided  in  this 
subpart,  and  to  the  extent  they  do  not 
conflict  with  the  provisions  of  this 
subpart,  the  "Rules  of  Practice  and 
Procedure  for  Administrative  Hearings 
Before  the  Office  of  Adraiinistrative  Law 
Judges"  established  by  the  Secretary  at 
29  CFR  Part  18  shall  apply  to 
administrative  proceedings  under  this 
subpart 

$  502.39    Servtce  of  determtnations  and 
computation  of  time. 

(a)  Service  of  a  determination  to 
assess  a  civil  money  penalty  shall  be 
made  by  personal  service  to  the 
individual,  officer  of  a  corporation,  or 
atlorney  of  record  or  by  mailing  the 
determination  to  the  last  knowm  address 
of  the  individual,  officer,  or  attorney.  If 
done  by  certified  mail,  service  is 
complete  upon  mailing.  If  done  by   * 
rcpular  mail,  service  is  complete  upon 
receipt  by  addressee; 

fb|  Time  will  be  computed  beginning 
with  the  day  following  the  action  and 
inrJudes  the  last  day  of  the  period 
unless  it  is  a  Saturday.  Sunday,  or 
federally-observed  hohday,  in  which 
case  the  time  period  includes  the  next 
business  day;  and 

(c)  When  a  dcterramation  is  served  on 
a  party  by  mail,  five  (5J  days  shall  be 
added  to  the  prescnbed  period  during 
which  the  party  has  the  right  to  request 
a  hearing  on  the  determinatioii. 

§  502.40    Commenccawnt  of  proceeding. 

Each  admirtistrative  proceedmg 
permitted  under  the  Act  and  these 
regulations  shall  be  commenced  upon 
receipt  of  a  timely  request  for  hearing 
filed  in  atxnrd.ini  p  with  §  Snz.:i4  of  this 
pari. 

§  502.41     Designation  of  record. 

(a)  Each  administrative  procet'din? 
instituted  under  the  Act  and  this  pxan 
shall  be  identified  of  record  by  a  number 


preceded  by  the  vear  and  the  letters  "S/ 
RAW". 

(b)  The  number,  letter,  and 
designation  assigned  to  each  such 
proceeding  shall  be  cleariy  displayed  on 
each  pleading,  motion,  brief,  or  other 
formal  doomtent  filed  and  docketed  of 
record. 

§  502.42    CapUon  of  proceeding. 

(a)  Each  adminislrati\(?  proceeding 
instituted  under  the  Act  and  this  pari 
shall  be  captioned  in  the  name  of  the 
person  requesting  such  hearing,  and 
shall  be  styled  as  follows:  In  The  Matter 
of ,  Respondent, 

(bl  For  the  purposes  of  administratrve 
proceedings  under  the  Act  and  this  part 
the  "Secretary  of  Labor"  shall  be 
identified  as  plaintiff  and  the  person 
requesting  such  hearings  shall  be  named 
as  respondent. 

Referral  for  Hearing 

§  &0^43    Referral  to  Acfrninlstrat've  t^w 
Judge. 

(a)  Upon  receipt  of  a  timely  request 
for  a  hearing  filed  pursuant  to  and  in 
accordance  with  5  502.34  of  this  part, 
the  Secretary,  by  the  Associate  Solicitor 
for  the  Division  of  Fair  Labor  Standards 
or  fay  the  Regional  Solicitor  for  the 
Region  in  which  the  action  arose,  shall, 
by  Order  of  Reference,  promptly  refer  an 
authenticated  copy  of  the  notice  of 
administrative  determination 
complained  of.  and  the  original  or  a 
duplicate  copy  of  the  request  for  hearing 
signed  by  the  person  requesting  strch 
hearing  or  by  the  authorized 
representative  of  stich  person,  to  the 
Chief  Administrafive  Law  |udge.  for  a 
determination  in  an  administrative 
proceeding  as  provided  herein.  The 
notice  of  administrative  determination 
and  request  for  heanng  shall  be  filed  of 
record  in  the  Office  of  the  Chief 
Admmistrative  Law  fudge  and  shall, 
respectively,  be  given  the  effect  of  a 
complaint  and  answer  thereto  for 
purposes  of  the  administralive 
proceeding,  subiec!  lo  any  amendment 
that  may  be  permitted  under  this  part. 

(b)  A  copy  of  the  Order  of  Reference, 
together  with  a  copy  of  this  part  shall 
be  served  by  coonsel  for  the  Secretary 
upon  the  person  requesting  the  bearing. 
in  the  manner  provided  m  29  CFR  18,3. 

§  503.44^  Hottce  of  docketing. 

The  Chief  Administrative  Law  ludge 
shall  promptly  notify  the  parlies  of  the 
docketing  of  each  mi^ttcr. 

§  502.45    Gervtce  upon  attorneys  tor  ffie 
Department  ol  Labor — numt>er  of  copies. 

I  wu  [Z]  copies  of  all  pleadinj^'s  and 
other  documents  required  for  any 
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administrative  proceeding  provided  by 
this  part  shall  be  served  on  the 
attorneys  for  the  Department  of  Labor. 
One  copy  shdll  be  served  on  the 
Associate  Solicitor.  Division  of  Fair 
Labor  Standards.  Office  of  the  Solicitor, 
li-S.  Department  of  Labor.  200 
Constitution  Avenue,  N'W,.  Washington. 
DC  20210.  and  one  copy  on  the  Attorney 
representing  the  Department  in  the 
proceeding. 

Procedures  Before  Administrative  Law 
Judge 

§  502.46    Appearances;  representation  of 
the  Department  of  Labor, 

The  Associate  Soliciror,  Division  of 
Fair  Labor  Standards,  and  such  other 
counsel  as  may  be  designated,  shall 
represent  the  Department  in  any 
proceeding  under  this  part. 

S  502.47    Consent  findings  and  order. 

(a)  Genera!  At  any  time  after  the 
commencement  of  a  proceeding  under 
this  part,  but  pr;or  to  the  reception  of 
evidence  in  any  such  proceeding,  a 
party  may  move  to  defer  the  receipt  of 
any  evidence  for  a  reasonable  time  to 
permit  negotiation  of  an  agreement 
containing  consent  findings  and  an 
order  disposing  of  the  whole  or  any  part 
of  the  proceeding.  The  allowance  of 
such  deferment  and  the  duration  thereof 
shall  be  at  the  discretion  of  the 
Administrative  Law  judge,  after 
consideration  of  the  nature  of  the 
proceeding,  the  requirements  of  the 
public  interest,  the  representations  of 
the  parties,  and  the  probabiJily  of  an 
agreement  being  reached  which  will 
result  m  a  just  disposition  of  the  issues 
involved. 

(b)  Content.  Any  agreement 
containing  consent  findmgs  and  an 
order  disposing  of  a  proceeding  or  any 
part  thereof  shall  also  provide: 

(1)  That  the  order  shall  have  the  sam.e 
force  and  effect  as  an  order  made  after 
full  hearing: 

(2)  That  the  entire  record  on  which 
any  order  may  be  based  shall  consist 
solely  of  the  notice  of  administrative 
determination  (or  amended  notice,  if  one 
is  filed),  and  the  agreement; 

(3]  A  waiver  of  any  further  procedural 
steps  before  the  Administrative  Law 
fudge;  and 

(4)  A  waiver  of  any  right  to  challenge 
or  contest  the  validity  of  the  findings 
and  order  entered  into  in  accordance 
with  the  agreement. 

(c)  Submission.  On  or  before  the 
expiration  of  the  time  granted  for 
negotiations,  the  parties  or  their 
aulhonzed  representatives  or  their 
counsel  may; 


(1)  Submit  the  proposed  agreement  for 
consideration  by  the  Administrative 
Law  judge:  or 

(2)  Inform  the  Administrative  Law 
Judge  that  agreement  cannot  be  reached. 

(dj  Disposition.  In  the  event  an 
agreement  containing  consent  findings 
and  an  order  Is  submitted  within  the 
time  allowed  therefore,  the 
Administrative  L^w  Judge,  within  thrity 
(30)  days  thereafter,  shall,  if  satisfied 
with  its  form  and  substance,  accept  such 
agreement  by  issuing  a  decision  based 
upon  the  agreed  findings, 

§  502.48     Decision  and  Order  of 
Administrative  Law  Judge. 

(a)  The  Administrative  Law  Judge 
shall  prepare,  as  promptly  as  practicable 
after  the  expiration  of  the  time  set  for 
filing  proposed  findings  and  related 
papers  a  decision  on  the  issues  referred 
by  the  Secretary. 

(b)  The  decision  of  the  Administrative 
Law  Judge  shall  be  limited  to  a 
determination  whether  the  respondent 
has  violated  the  Act  or  these  regulations 
and  the  appropriateness  of  the  remedy 
or  remedies  imposed  by  the  Secretary. 
The  Administrative  I^w  Judge  shall  not 
render  determinations  on  the  legality  of 
a  regulatory  provision  or  the 
constitutionality  of  a  statutory 
provision. 

(c)  The  decision  of  the  Administrative 
Law  Judge,  for  purposes  of  the  Equal 
Access  to  Justice  Act  (5  U.S,C.  504), 
shall  be  limited  to  determinations  of 
attorney  fees  and/or  other  litigation 
expenses  in  adversai7  proceedings 
requested  pursuant  to  §  502.34  of  this 
part  which  involve  the  imposition  of  a 
civil  money  penalty  assessed  for  a 
violation  of  the  Act  or  this  part. 

(d)  The  decision  of  the  Administrative 
Law  Judge  shall  include  a  statement  of 
findings  and  conclusions,  with  reasons 
and  basis  therefore,  upon  each  material 
issue  presented  on  the  record.  The 
decision  shall  also  include  an 
appropnate  order  which  may  be  to 
affirm,  deny,  reverse,  or  modify,  in 
whole  or  in  part,  the  determination  of 
the  Secretary''  The  reason  or  reasons  for 
such  order  shall  be  stated  in  the 
decision. 

(e)  The  Administrative  Law  Judge 
shall  transmit  to  the  Chief 
Administrative  Law  Judge  the  entire 
record  including  the  decision.  The  Chief 
Administrative  Law  Judge  shall  serve 
copies  of  the  decision  on  each  of  the 
parties, 

(f)  The  decision  when  served  shall 
constitute  the  final  order  of  the 
Secretary  unless  the  Secretary,  pursuant 
to  section  210A(0(4)  of  the  iNA  modifies 
or  vacates  the  decision  and  order  of  the 
Administrative  Law  Jud^e. 


(g)  Except  as  provided  in  $S  502.48 
through  502.53  of  this  part,  the 
administrative  remedies  available  to  the 
parties  under  the  Act  will  be  exhausted 
upon  service  of  the  decision  of  the 
Administrative  Law  Judge. 

-Modification  or  Vacation  of  Order  of 
-Administrative  Law  Judge 

§  502.49    AuthorltY  of  the  Secretary. 

The  Secretary  may  modify  or  vacate 
the  Decision  and  Order  of  the 
Administrative  Law  Judge  whenever  the 
Secretary  concludes  that  the  Decision 
and  Order 

fa]  Is  inconsistent  with  a  policy  or 
precedent  established  by  the 
Department  of  Labor 

(b)  Encompasses  determinations  not 
within  the  scope  of  the  authority  of  the 
Administrative  Law  Judge: 

(c)  Awards  attorney  fees  and/or  other 
litigation  expenses  pursuant  to  the  Equal 
Access  to  Justice  Act  which  are 
unjustified  or  excessive;  or 

(d)  Otherwise  warrants  modifying  or 
vacating. 

$502.50    Procedures  (or  Initiating  review. 
(a)  Within  twenty  |20)  days  after  the 
date  of  the  decision  of  the 
Administrative  Law  Judge,  the 
respondent,  the  Administrator,  or  any 
other  party  desiring  review  thereof,  may 
file  with  the  Secretary  an  original  and 
(wo  copies  of  a  petition  for  issuance  of  a 
Notice  of  Intent  as  described  under 
$  500.51.  The  petition  shall  be  in  writing 
and  shall  contain  a  concise  and  plain 
statement  specifying  the  grounds  on 
which  review  is  sought.  A  copy  of  the 
Decision  and  Order  of  the 
Administrative  Law  Judge  shall  be 
attached  to  the  petition. 

fb)  Copies  of  the  petition  shall  be 
served  upon  all  parties  to  the  proceeding 
end  on  the  Chief  Administrative  Law 
Judge. 

S  502.51     Implementatton  by  the  Secretary. 

(a)  Whenever,  on  the  Secretary  s  own 
motion  or  upon  acceptance  of  a  party's 
petition,  the  Secretary  believes  that  a 
Decision  and  Order  may  warrant 
modifying  or  vacating,  the  Secretary 
shall  issue  a  Notice  of  Intent  to  modify 
or  vacate  the  Decision  and  Order  in 
question. 

(b)  The  Notice  of  Intent  to  Modify  or 
Vacate  a  Decision  and  Order  shall 
specify  the  issue  or  issues  to  be 
considered,  the  form  in  which 
submission  shall  be  made  (i.e  .  bnefs, 
oral  argument,  etc.}.  and  the  lime  within 
which  such  presentation  shall  be 
submitted.  The  Secretary  shall  closely 
limit  the  time  within  which  the  briefs 
must  be  filed  or  oral  presentations 
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made,  so  as  to  avoid  unreasonable 
delay. 

(c)The  notice  of  intent  shall  be  issued 
within  thirty  (30J  days  after  the  date  of 
the  Decision  and  Order  in  question. 

(d)  Service  of  the  Notice  of  Intent 
shall  be  made  upon  each  party  to  the 
proceeding,  and  upon  the  Chief 
Administrative  I^iw  Judge,  in  person  or 
by  certified  mail. 

§  502^2    Filing  and  servte*. 

(a)  Filing.  All  documents  submitted  to 
the  Secretary  shall  be  filed  with  the 
Secretary  of  Labor,  U.S  Department  of 
Labor.  Washington,  DC  20210, 

(b)  Number  of  copies.  An  original  and 
two  copies  of  all  documents  shall  be 
filed. 

(c)  Computation  of  time  for  delivery 
by  mail.  Documents  are  not  deemed 
filed  with  the  Secretary  until  actually 
received  by  the  Secretary.  All 
documents,  including  documents  filed 
by  mail,  must  be  received  by  the 
Secretary  either  on  or  before  the  due 
date. 

(d)  Manner  and  proof  of  service.  A 
copy  of  all  documents  filed  with  the 
Secretary  shall  be  served  upon  all  other 
parties  Involved  in  the  proceeding. 
Service  under  this  section  shall  be  by 
personal  delivery  or  by  mail.  Service  by 
mail  is  deemed  effected  at  the  time  of 
mailine  to  the  last  known  addrnss. 

■.  502  53     Responsibility  of  the  Offtce  ot 
AdmtnlstratTve  Law  Judges 

Upon  receipt  of  the  Secretary's  Notice 
of  Intent  to  Modify  or  Vacate  the 


Decision  and  Order  of  an 
Administrative  Law  |udge.  the  Chief 
Administrative  Law  Judge  shall,  within 
fifteen  (15)  days,  index,  certify  and 
forward  a  copy  of  the  complete  hearing 
record  to  the  Secretary. 

§  502.54    Final  decision  o(  the  Secretary. 

(a)  The  Secretary's  final  decision  and 
Order  shall  be  issued  within  120  days 
from  the  Notice  of  intent  granting  the 
petition,  and  shall  be  served  upon  all 
parties  and  the  Chief  Administrative 
Law  Judge,  in  person  or  by  certified 
mail. 

(b)  Upon  receipt  of  an  Order  of  the 
Secretary  modifying  or  vacating  the 
Decision  and  Order  of  an 
Administrative  Law  Judge,  the  Chief 
Administrative  Law  judge  shall 
substitute  such  Order  for  the  Decision 
and  Order  of  the  Administrative  Law 
Judge. 

§  502.55    Stay  pending  decision  ol  the 
Secretary. 

(a)  The  filing  of  a  petition  seeking 
review  by  the  Secretary  of  a  Decision 
and  Order  of  an  Administrative  Law 
Judge,  pursuant  to  §  502-50  does  not  stop 
the  running  of  the  thirty-day  time  limit  in 
which  respondent  may  file  an  appeal  to 
obtain  a  review  in  the  United  States 
District  Court  of  an  administrative 
order,  under  section  210A  of  the  INA.  as 
provided  in  section  503(b|(c|  of  the 
MSPA.  unless  the  Secretary  issues  a 
Notice  of  Intent  pursuant  to  §  502.51. 

(b)  In  the  event  a  respondent  has  filed 
a  notice  of  appeal  of  the  Administrative 


Law  Judges  Decision  and  Order  m  a 
United  States  District  Court  prior  to 
receipt  of  the  Secretary's  Notice  of 
Intent,  the  Secretary  shall  seek  a  stay  of 
proceedings  in  such  United  States 
District  Court. 

(c)  Where  the  Secretary  has  issued  a 
Notice  of  Intent,  the  lime  for  filing  an 
appeal  of  a  Decision  and  Order  issued 
under  this  part,  shall  commence  from 
the  date  of  the  issuance  of  the 
Secretary's  final  decision,  as  provided  in 
§  502.54. 

Record 

§  502.56    Retention  of  official  record. 

The  official  record  of  every  completed 
administrative  hearing  provided  by  this 
part  shall  be  maintained  and  filed  under 
the  custody  and  control  of  the  Chief 
Administrative  Law  Judge. 

§  502-57    Certilication  ot  official  record. 

Upon  receipt  of  timely  notice  of 
appeal  to  a  United  States  District  Court 
of  a  Decision  and  Order  issued  under 
this  part,  the  Chief  Administrative  Law 
Judge  shall  promptly  certify  and  file 
with  the  appropriate  United  Slates 
District  Court  a  fulL  true,  and  correct 
copy  of  the  entire  record,  including  the 
transcript  of  proceedings. 

Note. — The  fulluwtng  Appendices  will  nut 
appear  in  Ihe  Code  of  Federal  Refiulutions. 
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.Appendix  A— Work-Day  Report  (Form  ESA-92) 

WORK-DAY  REPORT  (Form  ESA  -  92) 


Required  under  Public  Ldw99-603.  Sec  210A  (b)(2) 


form  of 

(use  addilTonarTorms 
as  needed) 


2.  EMPLOYER 
NAME 

BUSINESS 

NAME 


DAYTIME 
PHONE 


TyPE  Of 
ajSiNtSS 


W' 


icn 


t     Reporting  Penod 
[checl^  quarter  andye^i 

Quarter 

(    )Oct    1  through  Dec    31 

maif  by  Jan  16 
{    )  Jan    1  through  March  31 

mail  by  April  17 
(    )  April  1  through  June  30 

mail  by  July  1 7 
{    )  Jul/  t  through  Sept   30 

mar/ by  Oct  16 


S    All  crop^  on  Ahich   reportable  worVers  Aere  employed  ~~ 

6.  The  foHowng  (or  attached,  certified  list  of)  employees  are  reportable  workers  and  worked  at  least  one 
work  day  (1  or  more  hours  worked)  in  seasonal  agricultural  services  during  the  quarter  reported 


Reportable  Worker 

INS  Alien 

Number  of  days  worked  4  hours  or 
more  in  seasonal  agricultural  services 

Name 

Number 

All  Other 
Cro(K 

Hay 

Sod 

Sugar 

A9_ 



A9_ 

A9_ 

A9_ 

A9 

A9_ 

A9_ 

A9 

A9 

A9_ 

A9_ 



A9 

A9_ 

A9_ 

A9_ 

A9_ 





I  hereby  ceri,  fy  that  all  .nformation  provided  herewith  is  complete  and  accurate  lo  the  be^t  of  my  knowledge 
The  wiii  fu'  *dl$.  f  I  tat  ion  of  any  statements  contained  herein  or  attached  hereto  may  subject  the  employer  to  civil  or 
cr.m.nal  prosecution  See  Section  100 1  of  Title  18  of  the  Un.ted  Stales  Code 


Instructions  and  authority  for  report  on  reverse  side  of  form 


7  Employer  Signature  and  Date 


Return  To  Committee  for  Employment  Information 

on  Special  Agricultural  Workers 
P  O   Box  XXX 
f'lty,  State 


FofmESA    92 
Form  Approved 
0M8  Number  1?1S  0168 
EHpMdtior^  D«te8.'91 
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Form  ESA  92  (Com) 


AUTHORITY  FOR  EMPLOYERS  REPORTS 


Th«duThoriTy  for  Thiicertrtitid  report  to  th«f«derdi  Government  rstoniained  ■)>  Section  210A  of  the  tmmtgrdtiondndNdtiundtity  Art  asamer^ded  by 
the  immtqrati&n  Refotm  and  Control  Atl  oi  l986(lfiCAj.  Public  idvw  99  60 J    Thn  lo^m  istti  report  employment  >f>tor motion  on  certain  workers 
employed  ms«dsona>  agr.culturat  veivicet    1  his  >n  formal  ion  isui^d  to  •dennty  labor  uliliiaiinn  and  if  neiessaty,  lodetermirH;  any  agncuilural  labor 
khonage  m  order  to  replemsfi  tfie  work  force  for  thu  type  of  employment 

Public  reporting  burden  for  this  collectKjn  of  informal lOn  ise^Tirruiftj  to  average  20  "?  minutes  pe»  fesponse.  including  the  ttme  for  reviewing 
instruction,  searching  existing  data  sources  gathering  anti  maintdiomg  the  data  n«e<ted.  arx)  completing  and  reviewing  the  collection  of 
information    Se rid  comments  legardtngthis  burden  estimate  o*  any  other  aspect  of  this  collection  of  information,  including  suggestions  tor  reducing 
thr»  burden,  to  the  Office  of  information  Management  Qt-panmentof  Labor.  Room  NUOV  200  Constitution  Awe  ,  NW.  Washington  DC  20210  and 
tri  the  Office  of  information  and  Regulatory  Affairs  Office  g(  Management  and  Budget.  Washington.  DC  20S03 

WHO  tWUST  REPORT 

This  form  ts  to  certify  employment  information  of  ctHairi  work ers  employed  >n  seasonal  agncuiluiai  se'v^es  m  wbnh  the  employe'  is  required  to 
provide  Such  information  to  the  FedeialGovemment    A  worfcet  whose  employment  istube  reported  is  an  individual  with  an  INS  Alien  Registration 
Number  (if  appiKable,  submitted  by  the  employee  on  tnv  iNS  form  i-9}  m  the  A90000IXK)  senes  and  who  pe'tucrns  work  m  seaMinal  agricultural  services 
tor  at  least  one  workday  «  or  moie  hours  worked)  during  the  quarter  reported    For  turttier  details 'eter  to  regulations  at  29  CFH  502 

ITEM  1  Indicaiethequarter  and  year  for  which  the  tntormation  IS  submined 

ITEM2  Eriterthecompleteemployer and/or  business name(s) 

ITEM  3  Enter  ttve  complete  add'ess.  and  telephone  number  (including  area  code  of  the  employer) 

ITEM  4  Enter  the«mploy*r's  federal  tax  identification  number  andtypeofagncultural  business,  eg  .farm,  nursery,  or  farm  labor  contractor 

ITEM  5  indwaie  in  this  space  all  the  crops  (such  as  "cucumbers"  or  'wheat")  m  which  reportable  workers  were  err  ployed 

ITEM  6   With  respect  loeach  employee  with  an  Alien  Registration  Number  m  the  A90000000  series  who  was  employed  <n  seasonal  agricultural  services 
at  any  time  during  the  Quarter  reponed.  enter  each  worker's  name  INS  Alien  Registration  Number  and  the  total  number  of  work  days  that  each 
worker  was  employed  mi  seasonal  agricultural  servKev  m  any  of  tb«  specific  'contested  crops*  indicated  and  tor  all  other  crops   Where  an  employee 
worked  m  one  or  more  'contested  ciops'and  m  other  crops  on  tfse  same  day  enter  that  workday  under  'All  Other  Crops  'The  entries  tn  all  columns 
should  add  up  to  the  total  number  of  workdays  that  each  wofker  was  employed  in  seasonal  agricultural  services   A  'workday'  rs  defined  as  any  day 
during  which  at  least  tour  (4)  hours o(  work  m  seasonal  agricultural  services  n  performed    if  one  worker  performs  seasonal  agxculturat  services  for 
more  than  one  employer  on  any  one  day.  only  one  wo'kday  will  tie  counted 

The  information  required  under  item  fi  (oniy>  may  be  supplied  via  a  certified  computer  generated  pap*?'  listing  m  the  same  format  as  called  tor  on  the 
Form  ESA-92    attached  to  the  otherwise  complete  ESA  92.  but  such  attached  iistrng  must  also  be  Signed  and  dated  (■  e  .certified)  by  the 
responsible  party  to  be  valid 

ITEM?    THIS  FORM  MUST  BE  SIGNED  AND  DATED  BY  THE  REPORTiNC  EMPLOYER  OR  A  DESIGNATED  REPRESENTATIVE  OF  THE  EMPLOYER    NOTE 
STATEMENTS  SUBMITTED  ARE  SuBjECTTO  18  U  S  C   1001 


Whoever  m  any  matter  withm  thefurtscMtion  of  any  department  or  agerny  of  the  United  States  knowingly  and  willfully  falsities,  conceahor  covers  up 
by  any  (rick.  sc:f>eme.  or  devue  a  material  fact,  or  makes  any  false,  fictitious  or  fraudulent  statements  or  representations,  or  makes  or  uses  any  false 
wfitmg  or  document  knowing  the  same  tocontamany  false,  tittitiousor  fraudulent  statement  ci  entry,  shall  be  tmed  not  more  than  $10,000  or 
imprisoned  for  not  more  than  1<ve  years,  or  both 

Failuretoaccurateiycompteteandmailthisfoim  within  (he  time  period  specified  in  regulation  29  CFR  502  will  be  m  violation  of  the  immig'atton  and 
Nationality  Act  as  annencJedby  iRCA   The  penalties  imposed  ate  contained  m  the  statute  and  regulation  29CFR  502 

DEFINITIONS 

Performing  work  m  'Seasonal  AgrtcuHurai  Services"  means  performing  f.eld  work  related  to  planting,  cultuial  practices.  Cuttiv'Sfting  giowir»g  and 
harvestmgof  fruits  and  vegetabiesof  every  kind  and  other  perisfiab'e  commodities  as  defined  in  regulation  7CFRpart  id  For  purposes  ol  this 
regulation  only  "seasonal  aqr.cu(tu'al  services'  aHo  includes  fieW  wo'k  performed  m  the  following  "contested  crops'    hay,  sod,  ana  sugarcane  The 
requirement  of  reporting  these  commodities  does  not  cunstitute  evidence  that  0>ey  are  eligible  commodities  for  purposes  of  the  SAW  program  The 
reporting  requirements  witl  enable  the  Federal  Government  and  the  leplenisnment  agncullu'dl  worker  to  obtain  needed  data  m  tne  event  that  it  rs 
later  decided  that  these  commodities  are  SAW  eligible 

"Field  woik'  means  any  employment  performed  (Ki  dgncultuiai  lands  foi  tht  purpose  of  planting  cultural  practices.  Cultivating  growing  hariresting 
drying,  processing,  cm  packing  any  fiu'ts.  vegetables,  or  other  perishable  com mctd'ties  These  activities  have  to  be  performed  on  agricultural  larsdin 
order  to  produce  fiuits.  vegetables,  arid  other  perishable  commodities,  as  opposed  to  those  activities  that  occur  m  a  processing  plant  or  packinghouse 
not  on  agricultural  lands  Thus  thedryirsg  processing,  ur  pack  ingot  fruits,  vegetables,  and  other  perishable  commodities  mthe  field  and  the  'on  the 
field''  loading  of  transportation  vehicles  are  included  Operations  using  a  machirte,  such  as  a  picker  or  a  tractor,  to  perform  these  activities  un 
agrwuHural  lands  are  included  Supervising  any  o*  these  activities  sh^ll  be  considered  performing  the  activities 


"Agricultural  lands'  means  any  land  cave 
field  work 


I  struct u'e  suchasagr^f  nhouse,  evcept  packinghouses  or  canneries,  used  tor  the  purpose  of  performing 


t  rutts  and  vegetabl«:-s  of  every  kind  and  QXhvt  per ishible  commodities  ifiKlLUOE  the  fo>kniving   AM  fruits  and  vegetables  including  (but  not  limited  to) 
berries  me'ons.tree  fruits  and  nuts,  table  vegetables  aisocornar>dsmalIgiains.  cotton,  soybeans  other  perishable  commodities  are  limited  to 
Christmas  trees,  cut  flowers,  herljs.  hops.  hortKuiturai  specialties  (field  grown  containerized  and  greenhouse  produced  nursery  crops)  spantsh  reeds 
(arundci  donaH).  spices  sugar  beets,  and  tobacco  as  defined  m  7  CFR  Pan  id 

Enamplesof  other  commodilifS  whKhare  EXCt  UDED  include  Ammal  aquacultuial  products  buds  dairy  products,  earthworms  t'sh  including  oysters 
and  shellfish,  flax,  forest  products,  fur  bearing  animals  and  rabbits,  honey  horses  and  other  eQuir>es.  livestCKk  of  all  Liridl  including  animal  speoafties. 
for  age.  silage  poultry  and  p4>uitry  products  wildlife  and  w*>nl 

"Contested  crops"  INCIUOE  hay  sud  andsuganane  Reports  must  be  tiled  on  field  work  performed  by  reportable  workers  in  these  crops 


firming** 

Soci..  S»cufity  NO. 

Bf^DfS.  FBTPUNT:     KHP  KU'  HPi'  CF  M5  fOW. 
This  infccTBOin  wiil  be  neeied  tc  sfpyt  aiy 

sLaas. 

icj-ress                                                                                                          INS    *1 
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w««/ 

Thurv 

W'l/ 

Totil  Heuri 

N«.b.r    Of             (Ai     l««,t    4    hr. 
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R»nf 

FCKJO 
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^f^y    inrormation    whirh    penains    lo      work    days      lor 

«„^ ^*'*'    Ptrton    named    faUove     is    provitJeO     jn    accorUanco 

V    O«»iittlo*i«    j' 

,     ,     ,                                                                                                               Nationality    Act         See    reverse    for    instructions 

V   (Amount  Oua 
\Cfnp>Bya«i) 

Dai*  Paia^ 

Optional    Form  WH-501R 


Properly  filiad  out.  this  optional  form  will  satisfy  the  requirements  of  sections  20Ud)(2l  and  (G)(2)  of  the  Mlgrar.t  ar.J 
S-iftsonal  Agricultural  w.-,rker  Protection  Act  (M3FA)  and  win  also  satisfy  the  rtqulrentnta  of  section  210A  of  th-;  Itrjrl^rMion 
and  Nationality  Act  (INA) 

PAYROLL,  INFORrtATIOtJ  -   Eotar  the  month,  day  and  year  on  which  the  employee's  payroll  workweek  ends.   Enter  the  calendar  date 
of  the  day  workced    Enter  the  time  work  started  and  ended  each  day    Enter  the  total  time  a^^tually  worked  each  day    Subtract 
bonadde  mea).  periods    Crop/Task  -  Units  done  -  Enter  the  kind  of  work  1  such  as  picking  oranges  per  tin;    Enter  the  number 
of  units  produced  if  the  employee  Is  paid  on  a  piece  work  or  ta-k  basis    Enter  the  hcurly  or  piece  rate  c*  pay    Enter  the 
amount  of  the  dally  pay  computed  at  the  hourly  and/or  piece  rate. 


NUMBER  OF  WORK-DAYS  For  resident  alien  workers  with  INS  registration  number 
date)  and  performing  work  In  aesscnal  agricultural  services,  enter  the  number 
(4)  hours 


a  series  that  INS  will  announce  at  a  later 
)f  days  tnat  the  worker  workea  at  least  four 


ITEMIZED  DEDUCTIONS-   In  addition  to  FICA  (Social  Securltyi,  federal  tax.  state,  tax.  and  rent.  food,  and  transportation 
deductions  ilf  any j ,  enter  any  other  deductions  and  identify  the  purpose  of  each  ochcr  deduction.   Total  Deductions  -  Enter 
total  deductions  In  rignt  coluac  and  tnen  transfer  to  itsft.   Subtract  total  deductions  from  total  Gross  Pay  -  Enter  the 
result  as  Net  Pay  I  Amount  Due  Employee)    Enter  date  worker  ic  paid 

Public  reporting  burden  for  this  collection  of  information  under  both  MSPA  and  the  INA  la  estimated  to  average  2    minutes 
per  response  in  addition  to  that  incurred  in  the  normal  course  of  business,  Including  the  time  for  reviewing  instruction. 
searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
inf crmat ion    Send  comment a  regarding  this  burden  estimate  or  any  ether  aspect  of  this  col  lection  of  tnf ormat ion . 
Including  suggestions  for  reducing  this  burden,  to  the  Office  of  Information  Hanagement.  Department  of  Labor.  Room  N-1301. 
200  Constitution  Ave  ,  NW  .  Washlnrton.   DC   20210.  and  to  the  Office  of  Information  and  Regulatory  Affaire.  Office  of 
Management  and  Budget.  Washington.  DC   20503. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
Urban  Mass  Transportation 
Administration 

23  CFR  Part  770 

49  CFR  Pari  623 

[FHWA  Docket  No.  M-131 
RIN  2125~A810 

Air  Quality  Procedures  for  Use  in 
Federal-Aid  Highway  and  Federally 
Funded  Transit  Programs 
agency:  Federal  Highway 
Administration  (FHWA)  and  Urban 
Mdss  Transportation  Administration 
(UMTA).  Department  of  Transportation 
(DOT]. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  FHWA  and  UMTA  are 

proposing  to  consolidate  and  amend 
existing  air  qualify  requiremenls  under 
section  176  of  the  Clean  Air  Act  (CAA) 
into  a  single  air  quality  rpgulation.  The 
amended  reguldtion  simplifies:  (1)  The 
process  of  determining  which  highway 
protects  are  exempt  from  the  Federal 
assistance  limitations  (highway 
sanctions)  of  section  1761a)  of  the  CAA, 
and  (2)  the  conformity  and  priority 
procedures  contained  in  23  CFR  Part 
770.  The  amendments  also  provide  more 
nexibihiy  to  State  and  local  agencies 
and  reflect  experience  gained  over  the 
past  a  years. 

DATE:  Comments  must  be  received  on  or 
before  November  8.  1988. 
ADDRESS:  Submit  written  and  signed 
comments  to  FHWA  Docket  No.  88-13. 
Federal  Highway  Administration,  Room 
4232.  HCC-10.  400  Seventh  Street.  SW.. 
Washington.  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  7:45  a.m.  and  4:15  p.m.  ET. 
Monday  through  Friday.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Idmes  M.  Shrouds,  .Noise  and  Air 
Analysis  Division,  2(52-3t>ft-4836.  or  Mr. 
S,  Reid  Alsop.  Office  of  the  Chief 
Counsel.  202-368-1371.  Federal  Highway 
Administration:  Mr.  Abbe  Mamer. 
Program  Analysis  and  Support  Division, 
:i02-366-0096.  or  Mr.  Scott  A.  Blehi, 
Office  of  the  Chief  Counsel.  302-366- 
4063.  Urban  Mass  Transportation 
Administration,  all  at  400  Seventh 
Street.  SW  .  Washington,  DC  20590. 
SUPPLEMEMTAHY  INFORMATION:  The 
CAA  .Amendments  of  1977  constituted  a 
comprehensive  revision  of  much  of  the 
CAA  142  use.  7401.  etseq).  They 
required  that  revised  State  air  quality 


implementation  plans  (S[Ps)  be  prepared 
for  all  areas  exceeding  the  national 
ambient  air  quality  standards 
(NAAQSs).  Section  176(a)  of  the  CAA 
required  that  project  approvals  and 
grants  authorized  by  the  CAA  and  Title 
23,  U.S.C..  be  withheld  from  air  quality 
control  regions  in  which  national 
primary  ambient  air  quality  standards 
had  not  been  attained  and  where 
transportation  control  measures  (TCMs) 
were  necessary  to  attain  such  standards 
if  the  Environmental  Protection  Agency 
(EPA)  Administrator  found  after  |uly  1. 
1979  (and  after  luly  1. 1982.  in  cases 
where  an  extension  of  the  attainment 
deadline  was  authorized),  that  a 
Governor  had  not  submitted  a  plan 
which  considered  each  of  the  elements 
required  by  section  172  of  the  Act.  or 
was  not  making  reasonable  efforts  to 
submit  such  a  plan.  The  only  exception 
to  this  Federal  assistance  limitation  was 
that  safety,  mass  transit  and 
transportation  improvement  projects 
related  to  air  quality  attainment  or 
maintenance  could  be  approved  and 
funded. 

The  1977  CAA  Amendments  required 
attainment  of  the  standards  by  either 
December  31. 1982.  or  December  31. 

1987.  depending  upon  whether  an 
extension  was  granted.  The  CAA  is 
silent  as  to  what  occurs  thereafter,  The 
EPA  published  a  proposed  policy 
entitled  "State  Implementation  Plans: 
Approval  of  Po8tl987  Ozone  and 
Carbon  Monoxide  Plan  Revisions  for 
Areas  not  Attaining  the  National 
Ambient  Air  Qualiiy  Standards 
(NAAQSs),"  on  November  24. 1987.  (52 
FR  45044).  In  it.  EPA  indicated  its  view 
that  highway  sanctions  under  section 
176(a)  would  be  available  in  the  Post- 
1987  era. 

Congress  addressed  the  December  31, 
1987  deadline  by  imposing  a  muralorium 
on  all  new  sanctions  until  August  31. 

1988.  See  the  Mitchell-Conte  amendment 
to  the  Budget  Reconciliation  Act  of  1987. 
Pub.  L.  100-202,  (December  22,  1967). 
This  was  done  because  the  Congress 
has  not  yet  reached  agreement  on 

-amending  the  CAA.  As  part  of  the 
moratorium.  Congress  directed  EPA  to 
list  all  areas  which  are  not  In  attainment 
of  the  NAAQSs.  In  response  to  this 
provisions.  EPA  issued  a  list  of  areas 
not  now  in  attainment,  together  with  a 
discussion  of  alternative  policy 
inlerprelations  of  the  Mitchell-Conte 
amendment.  In  the  policy  discussion, 
EPA  states  that  sanctions  under  section 
176(a)  could  be  available  for  all  Post- 
1987  nonatlainmenl  areas. 

The  DOT  does  not  agree  with  these 
EPA  interpretations  and  has  so 
indicated  to  EPA.  The  DOT  believes  that 
the  use  of  highway  sanctions  expired  on 


December  31. 1967.  which  was  the  fmnl 
date  included  in  the  1977  CAA 
Amendments  for  demonstrating 
attainment  of  the  NAAQSs.  The  matter 
ia  aa  yet  unresolved. 

Congress  has  not  passed  legislation 
that  reauthorizes  the  use  of  highway 
sanctions,  but  both  houses  of  Congress 
have  introduced  legislation  to  amend  the 
CAA  that  would  include  this 
reouthonzation.  None  of  these 
proposals,  however,  alter  the  categories 
of  highway  projects  exempt  from 
sanctions  established  by  the  1977  CAA 
Amendments.  The  DOT.  therefore, 
requests  pubhc  comments  on  its 
exemption  process  in  the  event  thai 
Congress  reauthonzes  the  use  of 
highway  sanctions. 

Section  176(c)  of  the  CAA  (42  U  S.C. 
7506(c))  provides  that  "(n)o  department, 
agency,  or  instrumentality  of  the  Federal 
Government  shall:  (1)  Engage  in,  (2) 
support  in  any  way  or  provide  fmancial 
assistance  for,  (3)  license  or  permit,  or 
(4)  approve,  any  activity  which  does  not 
conform  to  a  plan  after  it  has  been 
approved  or  promulgated  under  section 
110,"  and  that  "(n)o  metropolitan 
planning  organization  '  *  *  shall  give 
its  approval  to  any  project,  program,  or 
plan  which  does  not  conform  to  a  plan 
approved  or  promulgated  under  section 
110."  Section  176(d)  of  the  CAA  (42 
U.S.C.  7506(d))  requires  that  "(ejach 
department,  agency,  or  instrumentality 
of  the  Federal  Government  having 
authority  to  conduct  or  support  any 
program  with  air  quahty  related 
transportation  consequences  shall  give 
priority  in  the  exercise  of  such  authority, 
consistent  with  statutory  requirements 
for  allocation  among  States  and  other 
jurisdictions,  to  the  implementation  of 
those  portions  of  plans  prepared  under 
this  section  (110)  to  achieve  and 
maintain  the  national  primary  ambient 
air  quality  standard." 

The  DOT  consulted  with  EPA  to 
develop  procedures  for  implementing 
sections  176  (a),  (c).  and  (d)  of  Ihe  CAA. 
As  a  result  of  this  consullaiion.  the  DOT 
and  EPA  jointly  issued  a  notice  of  final 
policy  and  procedures  memorandum, 
dated  April  10,  1980  (45  FR  24692),  for 
meeting  the  Federal  assistance 
limitation  in  section  176(al  of  the  CAA. 
On  January  26. 1981,  FHWA  and  UMTA 
jointly  issued  interim  final  regulations 
(46  FR  8426)  implementing  the 
conformity  and  priority  requirements 
mandated  by  sections  176  (c)  and  (d)  of 
the  CAA.  These  conformity  and  priority 
regulations  were  based  on  an 
interagency  agreement  between  DOT 
and  EPA  dated  )une  12. 1980. 

The  DOT  has  determined  that  existing 
air  quality  regulations  under  section  170 
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of  the  CAA  should  be  simphfied  in  order 
to  achieve  the  administration's  stated 
goal  of  providing  more  flexibility  to 
State  and  local  agerujes  and  reducing 
redtape  whenever  possible.  The  FHWA 
and  UMTA  are,  therefore,  proposing  to 
consolidate  DOTs  responsibthties  under 
section  176  of  the  CAA  into  a  single  air 
quality  regulation.  The  amended 
regulation  proposes  to  consolidate  and 
Bimplify:  (1)  The  process  of  determining 
which  highway  projerls  are  exempt  from 
the  Federal  assistance  limitations  of 
section  176(a]  of  the  CAA.  and  (2)  the 
conformity  and  priority  procedures 
contained  in  23  CFR  Part  770.  The  DOT 
has  discussed  this  rulemaking  elTort 
with  EPA. 

It  is  DOTs  intent  that  all 
responsibilities  of  the  DOT  modal 
administrations  either  stated  or  implied 
in  sections  176  (a),  (c).  and  (d)  of  the 
CAA  be  met  by  the  proposed  regulation. 
Therefore,  the  following  agreement  and 
regulation  are  proposed  to  be 
superseded: 

(1)  DOT/EPA  Agreement  on 
Procedures  for  Conformance  of 
Transportation  Plans.  Programs,  and 
Projects  with  Clean  Air  Act  State 
Implementation  Plans,  dated  June  12, 
19B0. 

(\ale:  A  copy  of  this  agreement  has  been 
placed  In  the  docket.) 

(2)  FHWA/UMTA  Air  QuaUty 
Conformity  and  Priority  Procedures  for 
use  in  Federal-aid  Highway  and 
Federally  Funded  Transit  Programs 
(pubUshed  as  an  interim  final  rule)  (46 
FR  6426),  dated  January  26. 1981. 

With  respect  to  the  April  10. 1980, 
DOT/EPA  Federal  Resister  Notice  of 
Final  Policy  and  Procedure  on  Federal 
Assistance  Limitation  required  by 
section  176(a)  of  the  Clean  Air  Act  (45 
FR  24992),  this  proposed  regulation 
would  codify  DOTs  responsibilities  and 
update  its  procedures  for  determining 
which  projects  are  exempt  from  the 
Federal  Assistance  Limitations,  The 
modified  procedures  are  based  on 
experience  gained  over  the  past  fi  years. 
Those  parts  of  the  April  10. 1980.  Federal 
Register  that  cover  EPA  acti^ntics  for 
imposing  highway  sanctions  are  not 
changed  by  this  proposed  regulation, 

The  FHWA  further  intends  these 
procedures  to  meet  its  obligations  under 
23  U.S.C  1091)).  which  requires 
guidelines  to  assure  that  Federal  and 
Federally  assisted  highway  projects  are 
consistent  with  approved  SIP'S.  The 
previous  guidelines  were  superseded  by 
the  procedures  incorporated  in  the 
interim  fmal  rule  which  amended  23 
CFR  Part  770  on  January  28. 1981. 
Separate  project  consistency 


determinations  are  not  required  to  meet 
the  23  U.S.C.  109(j)  requirement. 

Only  six  comments  were  received  in 
Ihe  public  docket  (FlfWA  Docket  No. 
80-18)  in  response  to  the  January  26. 
1981.  interim  final  rule,  four  of  which 
were  from  State  departments  of 
transportation,  one  from  a  local 
environmental  agency,  and  one  from 
private  industry.  All  but  one  of  these 
commenters  were  generally  supportive 
of  the  provisions  in  the  interim  final 
rule.  The  one  commenter  that  objected 
to  the  interim  final  rule  indicated  that 
the  conformity  and  priority  procedures 
would  unnecessarily  delay  project 
implementation  with  no  corresponding 
air  quality  benefits,  and  recommended 
that  the  procedures  be  abolished. 
Sex'eral  suggestions  were  made  to 
improve  the  procedures  and  these  are 
addressed  in  the  Subpart  B  requirements 
that  follow. 

SectioD-by-SecUoD  Analysis 

It  is  proposed  to  amend  the  process  of 
determining  which  highway  projects  are 
exempt  from  the  Federal  assistance 
limitations  of  section  176(a}  of  the  CAA 
and  incorporate  it  into  Subpart  A  of  this 
regulation.  These  provisions  are 
currently  contained  in  the  DOT/EPA 
Federal  Register  Notice  of  Final  Policy 
and  Procedures  on  Federal  Assistance 
Limitation  Required  by  section  176(a)  of 
the  CAA  (45  FR  24692).  dated  Apnl  la 
1980. 

It  is  further  proposed  to  amend  and 
incorporate  the  existing  conformity  and 
priority  procedures  (23  CFR  Part  770) 
contained  in  the  January  26. 1381, 
Federal  Register  (46  FR  8428).  into 
Subpart  B  of  this  regulation. 

Subpart  A — Federal  Highway 
Assistance  Limitation 

Sectjon  770. 10O~Purpose. 

This  section  slates  that  the  subpart  is 
to  set  forth  the  policy  and  procedures  for 
implementing  the  highway  sanctions 
provisions  contained  in  section  170(a)  of 
the  CAA.  This  section  is  the  same  as 
that  noted  in  the  existing  policy  notice. 
with  some  minor  editorial  changes. 

Section  TTO.IQZ—Definitions. 

This  section  defines  the  terms  that 
apply  to  Subparts  A  and  B.  The 
definition  of  the  term  'Air  Quality 
Control  Region"  is  proposed  to  be 
added.  Definibons  for  the  terms  "Annual 
(or  biennial)  element"  and 
"Transportation  improvement  program 
(TIP]"  are  also  proposed  to  be  added 
and  are  consistent  with  the  FHWA  and 
UMTA  Urban  Transportation  Planning 
Regulation  (23  CFR  Part  450). 


The  definitions  for  the  terms 
"National  Ambient  Air  Quality 
Standards."  "Nonatlainment  Area." 
"Stale  Implementation  Plan  (SIP),"  and 
'Transportation  Control  Measure 
(TCM)"  are  identical  to  the  definitions 
contained  in  the  current  conformity  and 
priority  procedures  (23  CFR  Part  770). 
However,  it  is  proposed  to  relocate  them 
to  Subpart  A  since  the  terms  are  first 
used  in  this  subpart. 

Section  770.104 — Policy. 

This  section  proposes  to  add  a  new 
policy  statement.  It  states  that  it  is 
FHWA  polic>'  to  ensure  that  the 
requirements  of  section  176(3)  of  the 
CAA  ape  met  where  the  EP.A 
Administrator  makes  a  finding  pursuant 
to  section  1761a)  and  limitations  on  Title 
23,  U.S.C.  funds  are  applicable. 

Section  770.206— Applicability. 

This  section  is  a  restatement  of 
section  176(a)  of  the  CAA.  It  indicates 
that  Federal  assistance  limitations  apply 
in  all  nonattaiment  areas  where  TOM'S 
are  needed  to  attain  primary  air  quality 
standards,  when  EPA  finds  that  the 
Governor  has  not  submilled  or  is  not 
making  reasonable  efforts  to  submit  a 
SIP  which  considers  each  of  the 
elements  required  by  section  172  of  the 
CAA.  It  further  slates  that  the  Federal 
assistance  provisions  are  not  applicable 
to  safety,  mass  transit,  transportation 
improvement  projects  related  to  air 
quality  improvement,  and  transportation 
projects  administered  by  L^MTA  under 
Title  49.  US.C 

Section  770.208— -Federal Highway 

Assistance  Limitation:  Application. 

The  procedures  contained  in  this 
section,  with  regard  to  DOTs 
responsibilities  after  sanctions  are 
imposed,  are  the  same  as  those 
contained  in  the  April  10. 1980.  Federal 
Register  notice,  although  some  wordinc; 
changes  have  been  made  to  improve 
cUnty.  This  sf.'ction  indicates  that  when 
EPA  imposes  highway  sanctions,  tfte 
FHWA  Division  Administrator  is 
prohibited  from  approvmg  any  projefls 
or  awarding  any  grants,  other  than  those 
exempt  from  the  sanction  provisions,  in 
thoBfl  areas  contained  in  tiie  EPA 
Federal  Register  sanctions  notice,  lliis 
section  would  also  require  the  FHWA 
Division  Administrator  to  provide  the 
FHWA  and  EPA  Regional 
Administrators  with  information  on 
those  exempt  protects  advanced  in 
areas  under  highway  sancUona. 
Procedures  for  this  notification  should 
be  jointly  negotiated  by  FHWA 
Regional/Division  Administrators  and 
EPA. 
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language  in  the  existing  procedures 
describing  EPA's  actions  for  determining 
when  sanctiong  apply  is  not  included, 
since  only  FHWA  responsibilities  are 
proposed  to  be  codified  in  this 
regulation,  imposition  of  highway 
sanctions  is  an  EPA  responsibihty.  and 
the  procedrues  for  carrying  out  this 
responsibility  which  are  included  in  the 
April  10,  1980.  Federal  Registsr  are  not 
affected  by  this  proposed  regulation. 

Section  770.110— Federal  Highway 
Assistance  Limitation:  Removal. 

This  section  allows  the  FHWA 
Division  Administrator  to  resume 
approval  of  proiects  and  grants,  on  the 
effective  date  of  EPA's  final  notice 
which  is  published  in  the  Federal 
Register  to  lift  highway  sanctions  in  the 
tirea.  This  provision  is  the  same  as 
current  provisions  in  the  April  10. 1980. 
Federal  Register  notice,  but  has  been 
reworded  for  clarity. 

Section  770112 — Exemptions. 

This  section  proposes  to  identify  the 
proiects  and  categories  of  proiects  that 
are  exempt  from  highway  sanctiona. 
Theie  protects  are  the  same  as  those 
ron'ained  in  the  April  10,  1980.  Federal 
Register  notice  except  as  follows: 

Safety 

Railroad/highway  crossings, 
pavement  resurfacing  and/or 
rehabilitation  projects,  traffic  control 
devices,  lighting  improvements,  safety 
rest  areas,  a.",d  tpjck  climbing  lanes  are 
proposed  to  be  ddded  to  the  list  of 
safety  projects  that  are  exempt  from 
highway  sanctions-  Typically,  these 
projects  require  little  or  no  additional 
nght-of-way  and  are  cost-effective  when 
construction  costs  arc  compared  to 
savings  in  accident  costs  In  addition, 
some  F>UVA  and  EPA  Regional  offices 
have  already  agreed  to  exempt  these 
types  of  safety  projects  under  existing 
procedures  through  regional  interagency 
agreements  The  addition  of  these  types 
of  Sdfety  projects  would  provide  for  a 
more  uniform  application  of  this 
provision  and  simplify  the  process  of 
exempting  these  types  of  projects  in 
areas  where  sanctions  are  proposed, 

Mdsa  Tran.iit 

Carpool/vanpool  programs  are 
proposed  to  be  added  to  the  mass  transit 
protect*  that  are  exempt  from,  highway 
sanctions,  since  these  programs  are 
benefical  to  air  quality  in  that  they 
increase  vehicle  occupancy,  reduce 
congestion,  reduce  time  delays,  and 
contribue  to  a  more  efficient  use  of  the 
existing  transportation  system. 


Air  Quality  Improvement  Proiects 

Bicycle  lanes,  bicycle/pedestrian 
facilities,  and  projects  for  which  an  air 
quality  analysis  indicates  an 
improvement  over  the  no-build 
alternatives  are  proposed  to  be  added  to 
this  category.  The  FKWA  proposes  to 
add  these  additional  categories  of 
projects  to  further  streamline  and 
simplify  the  exemptions  process. 

By  definition,  air  quality  improvement 
projects  provide  for  air  quality  levels  in 
the  near  and  long  term  (hat  are  better 
than  those  of  the  no-build  condition. 
Therefore,  certain  projects  may  be 
identified  as  air  quality  improvement 
projects,  provided  that,  an  air  quality 
analysis  has  been  conducted  thai  takes 
into  account  projected  traffic  levels  in 
the  near  and  long  term,  it  is  documented 
in  the  project  files,  and  it  demonstrates 
that  the  microscale  Carbon  Monoxide 
(CO]  concentrations  and  the  areawide 
Hydrocarbons  [\\C)  emissions  are  less 
than  the  corresponding  levels  for  the  no- 
build  condition  in  the  near  and  long 
term.  The  scope  and  complexity  of  this 
air  quality  analysis  should  be 
determined  after  consultation  between 
Federal.  State,  and  local  transportation 
and  air  quality  agencies,  as  appropriate, 
if  funding  limitations  are  imposed.  The 
FHWA  will  issue  a  guidance  document 
on  a  suggested  methodology  to  evaluate 
highway  air  quality  improvement 
projects  in  sanctioned  areas. 

Sections  770.1  I2fb)  proposes  to  add  a 
provision  that  would  allow  potentially 
exempt  projects  thai  do  not  dearly  fall 
into  one  of  the  exemption  categones  in 
S  770.112(a)  to  be  submitted  lo  the 
FHWA  Regional  Administrator  for  final 
determination  as  to  whether  or  not  the 
project  qualifies  for  exemption.  Projects 
in  this  category  need  to  be  reviewed  on 
a  case-by-case  basis,  and  the  Regional 
Administrator  may  require  sufficient 
information  lo  determine  if  the  project 
warrants  an  exemption  under  the 
highway  sanctions  provisions.  For 
projects  in  this  category,  the  FHWA 
Regional  Administrator  should  consult 
with  the  EPA  Regional  Administrator,  as 
appropriate,  before  making  a  final 
determination. 

Section  770.112(c)  notes  that  any 
project  which  is  exempt  from  highway 
sanctions  is  atil!  subject  to  the 
provisions  of  the  National 
Environmental  Policy  Act.  This 
requirement  remains  essentially 
unchanged  from  the  April  10,  1980. 
Fedecal  Register  notice. 


23  CFR.  Subpart  B— Air  Quality 

Conformity  and  Priority  Procedures  for 
L'sfl  in  Federal-Aid  Highway  and 
Federally  Funded  Transit  Programs 

Section  770.200— Purpose. 

This  section  states  that  the  purpose  of 
this  subpart  is  to  set  forih  the  policy  and 
procedures  for  implementing  the 
conformity  and  priority  provisions  of  the 
CAA  and  the  consistency  requirements 
of  23  U.S.C.  109(j|,  This  section  Is 
unchanged  from  the  existing  regulation. 
except  for  the  addition  of  the  work 
"policy." 

Section  770.202— Definitions. 

The  definition  of  the  term 
"metropolitan  planning  organization"  is 
proposed  to  be  modified  to  make  it 
consistent  with  the  definition  contained 
in  FHWA  and  UMTA's  Urban 
Transportation  Planning  Regulation  [23 
FR  Part  450)  which  was  issued  in  final 
form  on  June  30, 1983.  The  "Categorical 
Exclusion"  (CE)  definition  is  based  on 
that  contained  in  FHWA  and  UMTA's 
Environmental  Impact  and  Related 
Procedures  Regulation  (23  CFR  Part  771) 
and  would  rely  on  that  regulation  for  the 
detailed  description  of  activities 
Identified  as  CEs.  The  definitions  for  the 
terms  "National  ambient  air  quality 
standards,"  "NonatlainmenI  area." 
"State  implementation  plan,"  and 
"Transportation  control  measure  '  are 
proposed  to  be  included  In  Subpart  A  of 
this  regulation  and  are  therefore  deleted 
from  (his  subpart. 

Section  770.204— Policy. 

This  section  states  that  it  is  the  policy 
of  FHWA  and  UMTA  to  satisfy  the 
conformity  and  priority  requirements  of 
the  CAA  by  consulting  with  Federal. 
State,  amd  local  air  pollution  control 
agencies;  ensuring  that  plans.  programH. 
and  projects  conform  with  approved 
SIP's:  and  that  priority  is  given  to 
Implementing  the  TCM's  in  the  SIP.  This 
section  is  essentially  the  same  as 
contained  in  the  current  regulation. 

Section  770.206— Applicability. 

This  section  states  that  the  conformity 
and  priority  procedures  of  this  subpart 
apply  to  activities  in  nonaltainment 
areas,  or  portions  thereof,  and  in  air 
quality  maintenance  areas  where  State 
and  local  officials  have  included  in  the 
SIP  TCM's  that  are  developed  and 
implemented  through  the  urban 
transportation  planning  process,  in  order 
to  attain  the  primary  national  ambient 
air  quality  standards.  The  applicability 
section  is  proposed  to  be  changed  from 
the  existing  regulation  so  that  it  limits 
the  conformity  and  priority  requirements 
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to  those TCMs  thai  are  developed, 
programmed,  and  implemented  as  part 
of  the  urban  transporialion  planning 
process.  The  purpose  of  this  change  is  to 
eliminate  general  control  programs  such 
as  inspection  and  maintenance  (I/M). 
vapor  emission  control.  Heet  conversion, 
engine  retrofit,  etc.,  from  FHWA  and 
UMTA  conformity  determinations  since 
these  programs  are  not  developed. 
funded,  or  implemented  through  the 
Federal-aid  highway  or  UMTA  programs 
and  therefore  are  not  included  in  the 
urban  transporiation  process.  This 
change  does  not  relieve  a  Stale  of  the 
responsibility  to  consider  and/or 
implement  these  general  control 
programs  as  pari  of  its  air  quality 
attainment  program.  Rather  the 
proposed  rule  serves  to  identify  for  State 
and  local  transportation  agencies,  those 
TCM's  for  which  they  may  have  direct 
responsibihty.  It  also  states  that  the 
conformity  provisions  apply  to  all 
construction  activities  funded  with 
UMTA  or  FHWA  funds.  In  addition,  it 
points  out  that  the  conformity 
determination  process  described  under 
this  subpart  satisfies  the  air  quality 
consistency  requirements  of  23  U.S.C. 
109(jl. 

Section  770206 — Conformity. 

Conformity  between  transportation 
plans,  programs,  and  projects  and  the 
SIP  is  required  bv  section  176(c)  of  the 
CAA  (42  U.S.C,  7506(c)).  The  UMTA 
and  FHWA  have  an  affirmative 
responsibility  to  assure  the  conformity 
of  any  activity  they  support  fund,  or 
approve.  Further,  section  176(cl 
prohibits  a  metropolitan  planmng 
organization  from  giving  its  approval  lo 
any  project,  program,  or  plan  that  does 
not  conform  to  the  SIP. 

This  section  proposes  to  update  and 
condense  information  to  reflect  the 
procedures  and  criteria  used  for  making 
conformity  determinations.  In  addition. 
it  proposes  to  reflect  changes  made  to 
the  Urban  Transportation  Regulation  (23 
CFR  Part  450).  The  Stale  and 
metropolitan  planning  orgamzation 
certification,  which  is  developed 
pursuant  to  23  CFR  450,114(c)  and 
indicates  that  the  urban  planning 
process  is  being  carried  out  in 
conformity  with  all  apphcable 
requirements  of  section  174  and  sections 
176  (c)  and  (d)  of  the  CAA.  would  be  the 
pnmary  basis  for  the  conformity  finding. 

Conformity  would  be  determined  by 
FHWA  and  UMTA  as  part  of  each 
agency's  independent  TlP/annual  (or 
biennial)  element  review  conducted 
under  23  CFR  Part  450  and  49  CFR  Part 
613  of  the  urban  planning  process.  The 
requirement  in  the  existing  regulation  to 
make  a  conformity  determination  as 


part  of  the  federal  Certification  process 
would  he  eliminated  since  the  revised 
Urban  Transports  lion  Planning 
Regulation  (23  CFR  Part  450)  issued  on 
lune  30, 19B3,  deleted  the  Federal 
Certification  requirement. 

The  basic  philosophy  of  the 
conformity  procedures  is  to  compare 
transportation  plans  and  programs  with 
the  air  quality  plans  and  programs 
which  are  included  in  the  SIFs. 
Coordination  and  consultation  at  the 
Stale  and  local  levels  remain  an 
essential  part  of  the  process.  The  FHWA 
and  UMTA  would  determine 
conformance  by  comparing  the 
transportation  plan  and  TIP  with  the  SIP 
to  ensure  that  transportation  plans  and 
programs  contribute  to  reasonable 
progress  in  implementing  the  TCM's  in 
the  SIP.  This  step  is  designed  to  meet 
FHWA  and  UMTA's  affirmative 
responsibilities  under  the  CAA. 

Before  making  a  final  determination 
on  the  conformity  of  transportation 
plans  and  programs,  FHWA  and  UMTA 
will  coordinate  with  EPA  as  appropriate. 
Representatives  of  FHWA  and  UMTA 
are  expected  to  meet  with  EPA  and  with 
affected  Federal.  Stale  and  local 
jurisdictions  and  agencies,  and 
metropolitan  planning  organizations  in 
an  attempt  to  resolve  problems  which 
are  discovered  during  the  evaluation 
process.  These  discussions  should  focus 
upon  remedial  actions  that  would  allow 
a  conformity  determination  to  be  made. 
Once  the  evaluation  process  has  been 
completed,  including  any  necessary 
meetings,  and  LfMTA  and  FHWA 
determine  that  an  areas  transportation 
plan  or  program  does  not  conform  to  the 
SIP.  transportation  program  approvals 
will  be  limited  in  the  affected  area  to 
preliminary  engineering  and 
environmental  impact  studies;  advance 
land  acquisition  for  hardship  and 
protective  buying  as  defined  in  23  CFR 
712.204(d)  and  advance  land 
acquisitions  under  section  3(b)  of  the 
UMTA  Act  which  qualify  for  categorical 
exclusions  under  23  CFR  Part  771;  and 
those  actions  that  are  exempt  from 
sanctions  by  {  770,112  in  Subpart  A  of 
this  proposed  regulation.  These 
provisions  are  basically  unchanged  from 
the  existing  provisions,  except  the 
language  regarding  hardship 
acquisitions  has  been  revised  to  make  it 
consistent  with  23  CFR  Part  771.  These 
funding  limitations  would  remain  in 
effect  until  the  deficiencies  are  corrected 
and  a  finding  of  conformity  is  made. 

An  individual  transportation  project  is 
by  definition  in  conformity  if  any  one  of 
the  following  conditions  exists:  (1)  The 
project  is  a  TCM  from  the  SIP.  (2)  the 
project  comes  from  a  conforming  TIP.  (3) 


the  project  is  exempt  from  TIP 
requirements,  or  |4]  it  is  processed  as  a 
■'categorical  exclusion"  pursuant  lo  23 
CFR  Pari  771.  These  provisions  are  the 
same  as  those  in  the  existing  regulation 
with  the  addition  of  categorical 
exclusions-  This  addition  is  proposed  to 
simplify  the  conformity  process  for 
projects  that  by  definition  have  no 
significant  impact  on  the  environment 
and  therefore  would  not  adversely  affect 
the  TCM's  in  the  SIP 

It  Is  the  policy  of  FHWA  and  UMTA 
that  compliance  with  project  level 
environmental  requirements  should  be 
undertaken  and  completed  as  part  of  the 
National  Environmental  Policy  Act 
(N'EPA)  process,  and  that  the  relevant 
environmental  documents  should 
contain  evidence  of  that  compliance. 
This  policy  IS  set  forth  in  the  FHWA  and 
LfMTA  regulation  on  Environmental 
Impact  and  Related  Procedures  set  at  23 
CFR  Part  771. 

Consistent  with  this  policy.  FHWA 
and  UMTA  propose  to  change  this 
section  so  that  after  approval  of  a  final 
EIS  or  after  a  finding  of  no  significant 
impact  (FONSl)  is  made  under  the 
Environmental  Impact  and  Related 
Procedures  regulation,  the  project 
involved  will  not  be  subject  to  further 
conformity  review  unless  a 
supplemental  EIS  significantly  related  lo 
air  quality  considerations  is  undertaken. 
TTiis  proposal  would  eliminate  existing 
complex  requirements  lo  make  further 
conformity  reviews  during  a  SIP 
revision,  or  when  major  steps  toward 
implementation  of  the  project  (e.g..  start 
of  construction  or  substantia!  nght-of- 
way  acquisition  and  relocation 
activities)  have  not  begun  withm  3  years 
of  the  date  of  approval  of  the  final  EIS. 
The  original  administrative  procedures 
were  developed  in  the  belief  that  SIP's 
would  require  frequent  adjustments. 
Experience  gained  since  then  has  not 
shown  this  to  be  the  case,  thus  making 
the  existing  procedures  dealing  with 
conformity  dunng  a  SIP  revision 
unnecessary.  Further,  the  FHWA  and 
UMTA  are  proposing  this  change 
because  we  believe  that  once  a  final  EIS 
or  FONSl  has  been  completed,  the 
project  should  not  be  subject  to  further 
conformity  determinations  except  when 
changes  are  proposed  to  a  project  that 
would  result  in  a  change  in  anticipated 
air  quality  impacts  significant  enough  to 
warrant  a  supplemental  EIS  The 
proposed  change  makes  full  and 
appropnale  use  of  the  envirormiental 
process,  a  process  which  FHWA  and 
UMTA  strongly  support. 

This  section  also  proposes  to 
eliminate  all  non-regulatory  guidance 
material  on  EPA  activities.  This  section 
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would  base  conformity  d«terrr.inationa 
on  ;he  currently  approved  SIP  untii  such 
'iTie  ds  ^  nfw  SIP  IS  approved,  Pldiis. 
programs,  and  projects  that  confortn  to 
the  current  siP  would  continue  to  be 
authorized-  The  current  provision  thai 
proiects  on  a  coniingency  list  m  the  SIP 
be  delayed  for  a  12-monih  penod  or 
until  the  SIP  is  formally  revised,  whii-h 
ever  is  shorter,  is  proposed  to  be 
diileted.  The  FHWA  and  UMTA  propose 
to  delete  this  requirement  because  it  is 
in  confiicl  with  EPA  gu, dance  contained 
in  F.PA'8  final  pohcy  for  198:i  SIP's  (46 
FR  7132).  This  change  does  not  affect  the 
requirement  for  contingency  provisions 
83  contained  in  EPA  directives. 

Section  770.210—Priority. 

Section  ir5(d)  of  the  CAA  requires 
Federal  agencies  with  authority  lo 
support  or  fund  transportation-related 
activities  to  give  pnonty  to 
implementing  the  TCM's  in  the  SIP's.  In 
arcordance  wjth  this  section,  a  review 
of  implementatson  progress  will  be  made 
by  FHWA  prior  to  approval  of  the 
Statewide  Program  of  Protects  required 
under  23  U  S.C.  105  and  by  UMTA  as 
part  of  the  TIP/annual  [or  biennial) 
element  review  process,  to  easure  the 
timely  programming  and  impieraentalion 
t:f  rheTC\!sin  theSlP. 

Other  pnonly  prousions  in  the 
f'Msting  reguiations  are  proposed  to  be 
dt  leted  since  they  deal  solely  with 
iniemdi  DOT,  EPA  interacUons  which 
are  inappropnate  for  retention  in  the 
regulaUoo- 

Section  770.212-'~€on$!ruction. 

This  section  would  require  grant 
recipients  to  assure  that  construction 
activities  that  receive  FHWA  or  UKfTA 
f-indung  conform  with  the  approved  SIP. 
Coordination  with  the  State  air  pollution 
control  agency  is  also  required.  These 
requirements  apply  to  transportation 
proiects  funded  by  UMTA  as  well  as  to 
those  funded  by  FHWA. 

The  existing  and  proposed  conformity 
and  prority  procedures  are 
geographically  limited  to  those  are  is 
having  SIFs  which  contain  TCMs  for 
the  attainment  or  maintenance  of  the 
national  ambient  air  quality  standards. 
However,  the  construction  procedures  in 
th;3  section  apply  in  all  geographical 
areas  regardless  of  air  quality 
a;tainmenl  status. 

The  provisions  in  this  section  are 
unchanged  from  the  existing  provisions, 
except  for  the  deletion  of  the 
requirement  to  have  revisions  to  the 
construction  specificauons  made  in 
consultation  with  FKWA  and  UMTA,  as 
appropriate.  Since  FHWA  and  UMTA 
already  provide  for  consultation  on 


specification  changes,  this  requirement 

IS  redundant. 

Related  Regulations 

The  FHWA  and  UMTA  issued  their 
current  Environmenlai  Impact  and 
Related  Procedures  Regulations  on 
August  28.  1987.  at  52  FR  32W5, 
Additional  .''equirements  for  compliance 
with  the  NEPA  are  contained  in  the 
regulations  of  the  CEQ  (40  CFR  1500- 
1508)  and  DOT  Order  5610.1C. 
Procedures  for  Considering 
Environmental  Impacts  (44  VR  56420. 
October  1. 1979). 

Under  these  requirements,  an  air 
quality  analysis  Is  still  required  as  part 
of  the  EIS  process.  The  results  of  the 
analysis  are  included  in  the  EIS.  and  air 
quality  impacts  are  considered  during 
the  review  of  the  EIS.  However,  this 
project-level  air  quality  analysis  is  not 
required  in  order  to  determine 
conformity.  This  is  the  difference 
between  the  CAA  and  the  NEPA— 
conformity  is  based  on  a  comparison  of 
transportation  plans  and  programs  with 
air  quality  plana  and  programs 
contained  in  the  SIP,  while  the  anaylsis 
for  the  EIS  is  an  evaluation  of  the 
anticipated  pollutant  emissions, 
dispersion  and  resultant  concentration 
in  the  vicinity  of  the  proposed  project. 

The  FHWA  and  UMTA  have  also 
published  a  final  rule  (48  FR  30332,  June 
30, 1983)  which  amended  the  Urban 
Tranportation  Planning  regulation  (23 
CFK  Part  45t)  and  49  CFR  Part  613). 
Those  revisions  include  s  reference  to 
the  procedures  in  this  regulation  in  order 
to  tie  the  planning  process  to  the  air 
quality  conformity  and  priority  process. 
For  the  same  reason,  the  provisions  of 
§  §  770.208  and  770.210  of  this  regulation 
include  references  to  the  urban 
transportation  planning  process  and  the 
correBponding  regulation. 

Section  770-210  of  this  regulation  also 
refers  to  23  CFR  Part  830.  Subpart  A. 
Federal-Aid  Programs  Approval  and 
Project  Authorization,  which  provides 
for  FHWA  review  and  approval  of 
programs  and  projects  proposed  by 
SM'e  highway  agenaes.  This  regulation 
w.li  be  revised.  Language  will  be 
included  in  the  revised  regulation  to 
require  that  '"(plroiects  shall  reflect 
implementation  priority  if  they  have 
been  identified  as  Transportation 
Control  Measures  (TCM)  in  the  Stale 
Implementation  Plan  (SIP)  (23  CFR  Part 
770)  revised  pursuant  to  Part  D  of  Title  I 
of  the  Clean  Air  Act  (42  U.S.C.  7506)." 

Administrative  Matters 

The  FHWA  and  UMTA  have 
detemined  that  this  proposed  rule  is  not 
a  major  rule  under  Executive  Order 
12291  However,  it  is  a  significant 


regulation  under  DOT  Regulatory 
Policies  and  Procedures  because  the 
aniendments  involve  important 
departmental  poliry.  A  regulatory 
evaluation  is  available  for  inspection  in 
the  public  docket  and  may  be  obtained 
by  contacting  any  of  the  individuals 
listed  above  under  the  heading  "For 
Further  Information  Contact." 

The  Administrators  certify  under  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  is  possible 
that  application  of  this  proposed  rule 
could  have  an  adverse  economic  impact 
on  small  governmental  jurisdictions 
located  in  areas  where  transportation 
plans  or  programs  are  subject  to  Federal 
assistance  limitations  or  do  not  conform 
the  the  SIP.  However,  the  potential 
impacts  derive  primarily  from  the  CAA 
and  not  from  the  procedures  contained 
in  this  proposed  rule.  An  additional 
consideration  with  respect  to  the 
Federal-aid  highway  program  is  that 
highway  projects  have  been  subject  to 
the  analogous  consistency  requirement 
of  23  US.C.  109(j)  since  1970.  This 
proposed  rule  is  not  subject  to  Section 
3504(h)  of  the  Paperwork  Reduction  Act, 
since  it  does  not  require  the  collection  or 
retention  of  any  new  data.  The  proposed 
rule  only  requires  the  States  to  make  use 
of  existing  data  and  information  that 
they  have  already  collected  under 
regulations  issued  by  the  EPA. 

This  proposed  regulation  would  apply 
10  both  FHWA  and  UMTA  acUons.  It 
would  be  published  as  Part  770  of  Title 
23,  CFR  with  a  cross-rt^ference  in  Part 
623  of  Title  49,  CFU  No  amendments 
would  be  required  to  the  provisions  of 
49  CFR  Part  623. 

A  regulatory  information  number 
(Rl.\)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  20.205,  Highway  Research, 
Planning  und  Construction;  20.500,  Urban 
Maflt  Trensportalioo  Capital  Improvement 
Grand;  20.501.  Urban  Mast  Transportation 
Capital  Irapruvemenl  [v^ns  20.505.  Urban 
Mani  Transportation  Technical  Study  Grants 
20.507.  Llrt>an  Mas*  Irtm^portation  Capital 
and  Operating  Assistance  Formula  GranU; 
20.509.  Public  Transporution  fur 
Nonurbanized  Areas:  23JX)3.  Appalachian 
Development  Highway  Syslems;  23  ooa. 
Appnlachian  Loral  Access  Ruads.  The 
regulations  Implemenling  Executive  Order 
12372  regarding  intergovernmental 
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consuhalion  on  Federal  programs  and 
activities  apply  to  this  program  ) 

List  of  Subjects  in  23  CFR  Part  770  and 
49  CFR  Part  623 

Air  pollution  control.  Grant 
programs — transporlatioa  Highways 
and  roads.  Mass  transportation. 

Issued  on:  September  1. 19BA. 
Robert  E.  Farrit. 

Federal  High  way  A  dministrator. 
Alfred  A.  DelliBovi, 
Urban  Mass  Transportation  Administrator. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  revise  Part  770  of  Chapter  1 
of  Title  23.  CFR.  as  set  forth  below: 

PART  770— AIR  QUALITY 
PROCEDURES  FOR  USE  IN  FEDERAL- 
AID  HIGHWAY  AND  FEDERALLY 
FUNDED  TRANSIT  PROGRAMS 

Subpart  A— Federal  Highway  Assistance 
Umttation 

Spc- 

770.100    Purpose 

770 102    DefiniUons. 

770.104    Policy. 

770106    Applicability. 

770.10B    Federal  highway  assistance 

limitation:  Application. 
770-110    Federal  highway  assistance 

limitation.  Removal 
770,112     Exemptions. 

Subpart  B — Atr  Ouatlty  Contormtty  and 
priority  Procedures  for  Use  In  Federat-Aid 
Highway  and  Federally  Funded  Transit 
Programs 

ij  Jix.i    Purpose. 
'"11  Zi)2     Defmition, 
770.204    Policy. 
770-206    Applicability. 
770-208    Conformity. 
770.210    Priority. 
770-212    Construction. 

Authority:  23  U.S.C  109  (h)  and  (j).  315;  42 
US.C.  4332.  7401  and  7506;  49  CFR  1.48(b). 

Subpart  A— Federal  Highway 
Assistance  Limitation 

§770.100    Purpos*. 

The  purpose  of  this  subpart  is  to  set 
forth  the  policy  and  procedures  for 
implementing  section  176(a)  of  the  Clean 
Air  Act  (CAA)  of  1970.  as  amended  {42 
U.S.C.  7401,  et  seq.)  with  respect  to  the 
Federal  Assistance  Limitation  of  Title 
23.  U.S.C.  funds,  in  nonaltainment  areas 
where  transportation  control  measures 
are  needed  to  attain  primary  national 
ambient  air  quality  standards. 

§770.102    Deflnmons. 

The  following  definitions  apply  to 
Subparts  A  and  B: 

"Air  Quality  control  region"  is  an 
Interstate  or  intrastate  area  designated 
by  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 


pursuant  to  section  107  of  the  CAA  (42 
U.S.C.  1B57). 

'■Annual  (or  biennial)  element"  means 
a  list  of  transportation  improvement 
projects  proposed  for  implementation 
during  the  first  year  (or  2  years)  of  the 
program  period. 

"National  Ambient  Air  Quality 
Standards"  (NAAQS's)  are  those 
standards  established  pursuant  lo 
section  109  of  the  CAA  (42  U.S.C.  7409). 

"Nonaltainment  area"  is  any  portion 
of  an  air  quality  control  region  for  which 
any  pollutant  exceeds  the  NAAQS  s  for 
the  pollutant  as  designated  pursuant  to 
section  107  of  the  CAA  (42  U.S.C.  7407). 

"State  Implementation  Plan  (SIP)"  is 
the  plan  required  by  section  110  of  the 
CAA  (42  US.C  7410  to  attain  and 
maintain  a  NAAQS.  An  approved  SIP  is 
the  implementation  plan  or  most  recent 
version  of  this  plan  which  has  been 
approved  or  promulgated  by  the  EPA 
under  section  110  of  the  CAA. 

"Transportation  control  measure 
(TCM)"  is  any  measure  in  a  SIP  directed 
toward  reducmg  emissions  of  air 
pollutants  from  transportation  sources. 

'Transportation  improvement 
program  (TIP)"  means  a  staged 
multiyear  program  of  transporlation 
improvement  including  an  annual  (or 
biennial]  element. 

5770.104    Policy. 

It  is  the  policy  of  FHWA  lo  ensure 
that  the  requirements  of  section  176(a) 
of  the  CAA  are  met  where  the  EPA 
Administrator  makes  a  finding  pursuant 
to  section  176(a)  and  limitations  on  Title 
23.  U.S.C.  funds  are  applicable. 

S  770.106    Applical>lllty. 

The  pohcy  established  under  section 
176(a).  with  respect  to  Title  23  funds. 
applies  in  all  nonaltainment  areas 
where  TCMs  are  needed  to  attain 
primary  NAAQS's  when  EPA  finds  that 
the  Governor  has  not  submitted  a  plan 
which  considers  each  of  the  elements 
required  by  section  172  of  the  CAA.  or  is 
not  making  reasonable  efforts  to  submit 
such  a  plan.  Safety,  mass  transit,  and 
transporlation  improvement  projects 
related  to  air  quality  attainment  and 
maintenance  atc  excluded  from  Federal 
assistance  limitations.  Assistance 
limitations  are  not  applicable  to 
transporlation  projects  administered  by 
UMT.A  under  Title  49,  U.S.C. 

§  770.10a    Federal  highway  asalstanca 
llmttaUon:  Application. 

Upon  publication  by  EPA  of  a  final 
section  176(a)  finding  in  the  Federal 
Register  indicating  that  an 
implementation  plan  has  not  been 
submitted  or  that  reasonable  efforts 
toward  submitting  such  a  plan  are  not 


being  made,  the  FHWA  Division 
Administrator  will  not  approve  any 
project  or  award  any  grant  other  than 
those  exempt  from  highway  sanctions 
for  those  areas  included  in  the  EPA 
Federal  Register  notice.  The  FHWA 
Division  Administrator  will  provide 
mWA  and  EPA  Regional 
Administrators  with  information  on 
those  exempt  projects  advanced  in 
areas  afTecled  by  the  Federal  assistance 
bmitation. 

$  770.1 10    Federal  highway  assistance 
limitation:  Removal. 

The  Fl^WA  Division  Administrator 
may  resume  approval  of  projects  and 
grants  on  the  effective  date  of  EPA's 
final  notice  which  is  published  in  the 
Federal  Register  to  indicate  that  the 
Federal  assistance  limitation  is  no 
longer  applicable. 

$770,112    Exempbonft. 

(a)  The  following  safety  projects,  mass 
transit  projects,  and  transportation 
improvement  projects  related  to  air 
quality  improvement  or  maintenance  are 
exempted  from  the  Federal  assistance 
limitation  without  subsequent  action 
under  paragraph  (b]  of  this  section. 

(1)  Safety  projects  which  are  proposed 
for  construction  to  correct  existing 
safety  hazards,  to  replace  bridges  or  to 
eliminate  high  hazard  locations  or 
roadside  obstacles-  TTiese  improvements 
include  railroad/highway  crossings, 
intersection  channelization,  increasing 
sight  distance,  widening  narrow 
pavements,  shoulder  improvements, 
adding  medians,  pavement  resurfacing 
and/or  rehabilitation,  skid  treatments. 
widening  or  reconstructing  bridges, 
changes  in  vertical  or  horizontal 
alignment,  railroad/highway  crossing 
warning  devices,  tralTic  signals  and 
other  traffic  control  devices,  guardrails, 
median  barriers,  crash  cushions,  lighting 
improvements,  safety  rest  areas,  truck 
climbing  lanes,  and  emergency  relief 
projects  authorized  under  23  US  C.  125. 

(2)  Mass  transit  projects  which 
provide  funds  for  planning  assistance, 
operating  assistance,  or  capital 
assistance  for  mass  transit  services. 
equipment  and  facilities,  and  related 
facilities  and  ser\}ces  such  as  fringe 
parking  lots,  high-occupancy  vehicle 
lanes  and  carpool/vanpool  programs. 

(3)  Transportation  improvement 
projects  which  are  related  to  air  quality 
improvement  or  maintenance.  These 
projects  include  transportation  and  air 
quality  planning  and  research  studies 
carried  out  under  23  U.S.C.  134  and  307. 
bicycle  lanes  and  bicycle  and  pedestrian 
facilities;  those  projects  which  have 
been  included  in  an  approved 


35184 


Fftderal  Register  /Vol.  53.  No.  175  /  Friday.  September  9.  198^  /   Proposed  Rules 


transportation  control  portion  of  a  SIP: 
'hnse  projecis  which  are  specifically 
identified  as  transportation  measures 
related  to  air  quality  improvement  or 
maintenance  in  an  annual  (or  biennial) 
element  of  a  current  TIP  reviewed  by 
EPA  and  for  which  EPA  has  not 
S'jbmitted  negative  comments  within  30 
driys;  and  proiecta  for  which  a 
microacale  air  quality  analysis  for 
Carbon  Monoxide  (CO)  and  a  burden 
'inalysis  for  Hydrocarbons  (HC)  indicate 
'hat  the  build  condition  results  in  an 
improvement  over  the  no-build 
condition  m  the  near  and  long  term.  The 
scope  and  complexity  of  this  analysis  is 
to  be  determined  after  consultation 
between  Federal.  State,  and  local 
transportation  and  air  quality  agencies, 
as  appropriate. 

(b)  Except  as  provided  in  paragraph 
ta]  of  this  section,  a  recommendation  by 
an  applicant  to  exempt  a  safety,  mass 
transit,  or  air  quality  improvement 
project  from  the  Federal  assistance 
limitation  shall  be  submitted  for 
approval  by  the  RIWA  ReRional 
Administrator. 

(c)  Elxemprion  of  a  transportation 
prf))ect  from  the  Federal  assistance 
limitation  does  not  waive  any  applicable 
requirements  under  the  National 
Enviromnental  Policy  Act. 

Subpart  B— Air  Ouatity  Conformity  and 
Prtortty  Procedures  For  Use  In 
Federat-Aid  Highway  and  Federally 
Funded  Transit  Programs 

§  770.200     Purpose. 

The  purpose  of  this  subpart  is  to  set 
fijrth  the  policy  and  procedures  for 
implementina  section  176  (cl  and  fd)  of 
the  CAA  of  1970.  as  amended  (42  U.S.C. 
"401,  et  seg  I  and  the  consistency 
requirement  of  23  U  S  C  109(i). 

§  770J02     Definition. 

The  following  definitions  apply  to 
Subpart  B 

"Categoncal  exclusions"  are  actions 
which  meet  the  criteria  contained  in  23 
CFR  771,117. 

Metropolitan  planning  organization" 
means  that  organization  designated  as 
being  responsible,  together  with  the 
State,  for  carrying  out  the  provisions  of 
23  U  SC,  134,  as  provided  in  23  L'SC. 
104(f)(3),  and  capable  of  meeting  the 
requirements  of  sections  3(e)(1),  5(1). 
81a).  B(c},  and  9(e)(3)(G)  of  the  UMTA 
Ac!  (49  a,S  C.  1602(e)(1).  1604(1),  1607(a) 
1607(c)  end  1607a(e)(3i|G).  The 
metropolitan  planning  organization  is 
the  forum  for  cooperative  transportation 
decisionmaking. 


?  770.204     Pofkry. 

[t  IS  the  policy  of  FFiWA  and  USfTA 
that  transportation  agencies  resptmsible 
for  the  planning  and  implementation  of 
transportation  facilities  and  services 
pursuant  to  Titles  23  and  49,  United 
States  Code,  consult  with  the  Federal, 
State,  and  local  air  pollution  control 
agencies,  as  appropnate;  ensure  that 
plans,  programs,  and  projects  conform 
with  approved  SIP's:  and  that  pnonty  is 
given  to  implementing  the  TCM's 
included  in  the  SIP 

;  770.206     Applicability. 

The  procedures  m  §  770.208  and 
§  770.210  of  this  subpart  apply  to 
activities  in  nonattammenl  areas  or 
portions  thereof,  as  designated  under 
section  107(d)  of  the  CAA.  and  m  air 
quality  maintenance  areas  where  State 
and  local  officials  have  determined  that 
TCM"8  are  needed  to  attain  and 
maintain  the  primarv  N'AAQS  and  have 
placed  m  the  SIP.  T(!:Ms  that  are 
developed,  programmed,  and 
implemented  through  the  Urban 
Transportation  Planning  Process.  The 
procedures  in  §  770.212  of  this  subpart 
apply  to  all  construction  projects 
constructed  with  CMT.^  or  FHWA 
funds.  Conformity  determinations  made 
under  §  770.208  of  this  subpart  also 
satisfy  the  air  quality  consistency 
requirement  of  23  U  S  C.  109(j). 

§  770.208     Conformtty. 

fa)  Conformity  of  transportation  plans 
and  programs.  (I)  Conformity  of  plans 
and  programs  will  be  determined  and 
documented  by  FHWA  and  by  UMTA 
as  part  of  the  TlP/annual  (or  biennial) 
element  review  [23  CFR  Part  450.  and  49 
CFR.  Part  613),  The  determination  will 
be  based  upon  the  following: 

(i)  State  and  metropohtan  planning 
organization  certification  developed 
pursuant  to  23  CFR  450.114(c):  and 

(ii)  The  FHWA  and  UMTA 
determination  that  the  transportation 
plan  and  TIP  contribute  to  reasonable 
progress  in  implementing  the  TCMs 
contained  in  the  SIP. 

(2)  Prior  to  making  a  conformity 
determination  FHWA  and  UMTA  will 
consult  with  EPA.  as  appropriate.  If 
conformance  criteria  are  not  being  met. 
UMTA  and  FHWA  will  meet  with  EPA 
and  affected  Federal.  State,  and  local 
jurisdictions,  agencies,  and  metropolitan 
planning  organizations  to  discuss 
problem  resolution.  If  UMTA  and 
FHWA  determine  that  an  area's 
transportation  plan  and/or  TIP/annual 
(or  biennial)  element  does  not  conform 
to  the  SIP.  transportation  program 
approvals  will  be  limited  in  the  area  to 
preliminary  engineenng  and 
environmental  impact  studies:  advance 


land  acquisition  for  hardship  and 
protective  buying  as  defined  in  23  CFR 
712.204(d)  and  advance  land 
acquisitions  under  section  3(b)  of  the 
UMT  Act.  which  qualify  for  categorical 
exclusions  under  23  CFR  Part  771.  and 
those  projects  that  are  exempt  from 
sanctions  (§770,112  in  Subpart  A  of  23 
CFR  Part  770)  until  the  deficiencies  are 
corrected  and  a  conformity  finding  is 
made. 

(b)  Conformity  of  Transportation 
Projects.  A  project  conforms  to  a  SIP  if: 

(1)  It  is  a  TCM  from  the  SIP:  or 

(2)  It  comes  from  a  conforming  TIP;  or 

(3)  It  is  a  project  exempt  from  TIP 
requirements  by  the  State  and 
metropolitan  planning  organization  in 
accordance  with  23  CFR  450.202(b):  or 

(4)  It  is  processed  as  a  "categorical 
exclusion"  under  23  CFR  Part  771. 

(c)  Projects  not  subject  to  further 
conformity  review.  After  approval  of  a 
final  environmental  impact  statement 
(EIS)  or  after  a  finding  of  no  significant 
impact,  a  project  will  not  be  subject  to 
further  conformity  review  unless  a 
supplemental  EIS  significantly  related  to 
air  quality  considerations  is  undertaken. 

(d)  Conformity  dunn^  subsequent  SIP 
revision.  When  EPA  requests  a  SIP 
revision.  UMTA  and  FHWA  will 
continue  to  base  their  conformity 
determinations  on  the  then  currently 
approved  SIP  until  a  revised  SIP  is 
formally  approved  or  promulgated  by 
EPA. 

§770.210    Prtortty. 

(a)  Section  176(d)  of  the  CAA  requires 
Federal  agencies  with  authority  to 
support  or  fund  transporiation-related 
activities  to  give  prionly  to 
implementing  the  TCM's  in  the  SIP. 

(h)  The  FHWA  will  meet  this 
requirement  through  implementation  of 
the  Federal-Aid  Program  Approvals 
Authorization  Regulation.  23  CFR  Part 
630.  Subpart  A.  which  provides  for 
FHWA's  review  and  approval  of 
programs  and  projects.  A  review  of 
progress  will  be  made  by  FHWA  prior  to 
105  program  approval  to  ensure  the 
timely  programming  and  implementation 
of  those  TCM's  in  the  SIP  which  will  be 
funded  by  FHWA. 

(c)  The  UMTA  will  meet  this 
requirement  through  the  review  of  the 
annual  (or  biennial)  element  of  the  TIP 
in  accordance  with  49  CFR  Part  613.  A 
reveiw  of  progress  will  be  made  by 
UMTA  as  part  of  its  review  of  the  TIP/ 
annual  (or  biennial)  element  to  ensure 
the  timely  programming  and 
implementation  of  those  TCM's  in  the 
SIP  which  will  be  fundpd  by  UMTA 
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(d)  The  FHWA  and  L^MTA  will 
consult  as  appropnate  with  EPA  in 
carrjinp  out  this  requirement. 

§  770.2 1 2    Construction. 

(a)  The  transportation  agency 
receiving  funds  from  FHWA.  UMTA.  or 
both,  shall  take  steps  to  assure  that  its 
current  specifications,  and  any  revisions 
thereof,  and  the  use  of  specific 
equipment  and/or  materials  associated 
with  construction  conform  with  the 
approved  SIP.  This  shall  be 
accomplished  in  coordination  with  the 
State's  air  pollution  control  agency. 

(b)  The  transportation  agency  shall 
assure  that  changes  in  the  SIP  are 
reviewed  to  determine  if  revisions  to  the 
construction  specification  will  be 
necessary. 

[FR  Doc  68-20401  Filed  9-8-88:  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 

TRADE  REPRESENTATIVE 

Generalized  System  ol  Preferences 
(GSP);  Revised  Schedule  for  Public 
Hearings  and  Written  Submissions 

Notice  is  hereby  given  of  a  revised 
schedule  for  public  hearings  and  the 
submission  of  written  materials  for  all 
petitions  accepted  for  the  1988  Annual 
Review  of  the  Generalized  System  of 
Preferences  (GSP).  as  previously 
announced  at  53  FR  27433  and  33208. 
The  revised  schedule  is  as  follows: 
Hearings  will  be  held  November  15-17 
beginning  at  10  a.m.  in  the  Commerce 
Department  Auditorium,  14th  and 
Constitution  Avenue,  NW.,  Washington. 


DC.  Requests  to  present  oral  testimony 
at  the  hearings,  along  with  20  copies,  in 
English,  of  all  written  briefs  or 
statements  should  be  submitted  as 
required  in  the  previous  Federal  Register 
notices.  For  public  petitions,  that 
deadline  is  no  later  than  close  of 
business.  September  12.  For  country 
practice  petitions,  that  deadline  is  no 
later  than  close  of  business.  September 
19.  In  addition,  all  interested  parties 
wishing  to  make  an  oral  presentation  at 
the  hearings  must  submit  the  name, 
address,  and  telephone  number  of  the 
witness(es)  representing  their 
organization  by  close  of  business, 
September  19. 

Post-hearing  briefs  or  statements  will 
be  accepted  if  submitted  in  20  copies,  in 


English,  no  later  than  close  of  business. 
December  1.  Rebuttal  briefs  should  be 
submitted  in  20  copies,  in  English,  by 
close  of  business.  December  15.  Parties 
not  wishing  to  appear  at  the  pubUc 
hearings  may  submit  written  briefs  or 
statements  in  20  copies,  in  English,  by 
close  of  business.  December  1. 

Additional  information  on  the 
requirements  for  the  submission  and 
public  review  of  hearing  briefs  or 
statements  is  contained  in  the  Federal 
Register  notices  cited  above. 
Sandra  ).  Krisloff, 

Chairwoman.  Trade  Policy  Staff  Committee. 
[FR  Doc.  88-20742  Filed  9-8-88: 11:52  am] 
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The  United  States 
Government  Manual 
1987/88 

As  the  ot:icial  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
inrormjtion  on  the  activities,  functions. 
organization,  and  principal  officials  of  the 
agencies  ot  the  legislative,  )udicial,  and  executive 
branches    It  also  includes  information  on  quasi- 
otficial  agencies  and  international  organizations 
in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency's  "Sources  of 
Information'  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Manual 
also  includes  comprehensive  name  and 
subject  agency  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4,  1933. 

The  Mjnual  is  published  by  the  Office  of  the 
Federal  Register.  National  Archives  and  Records 
Administration.  j 

$20.00  per  copy 
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I I      X  ^a\J f    please  send  me  the  following  indicated  publications: 


copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL,  1987/88  at  $20.00  per 
copy.  S/N  069-000-00006-1. 


1.  The  total  cost  of  my  order  is  $_ 


,  International  customers  please  add  25%.  All  prices  include  regular 


domestic  postage  and  handling  and  are  good  through  3/88.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 
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Presidential  Documents 


Proclamation  5854  of  September  8,  1988 
National  D.A.R.E.  Da\,  1988 

I 
By  Ihe  President  of  the  United  States  of  America 

A  Proclamation 

Avoidance  of  illegal  drug  use  and  alcohol  abuse  must  be  emphasized  early 
and  often  to  children  and  young  people.  Drug  Abuse  Resistance  Education 
(D.A.R.E.)  is  a  program  specifically  designed  to  reach  children.  It  is  currently 
provided  in  35  States  and  is  taught  by  veteran  pohce  officers  who  have  direct 
experience  with  criminals  and  victims  of  drug  abuse. 

D.A.R.E.  is  concerned  with  children  from  kindergarten  through  junior  high 
school  and  with  their  parents.  It  offers  information  and  wise  counsel  on 
resisting  peer  pressure  and  avoiding  illegal  drug  use  and  alcohol  abuse.  Police 
officers,  experienced  in  the  effects  of  drug  anci  alcohol  abuse,  are  trained  to 
help  students  recognize  the  risks  of  drugs  and  to  learn  strategies  for  handling 
stress  without  resorting  to  dangerous  substances. 

D.A.R.E.  instruction  programs  have  already  touched  the  lives  of  more  than  a 
million  and  a  half  students  and  contributed  to  improved  study  habits,  better 
grades,  and  greater  respect  for  authority.  In  short,  this  positive  program  of 
drug  abuse  prevention  is  effective. 

In  recognition  of  this  successful  program,  the  Congress,  by  Senate  Joint 
Resolution  295,  has  designated  September  15.  1988.  as  "National  D.A.R.E. 
Day"  and  authorized  and  requested  the  President  to  issue  a  proclamation  in 
observance  of  this  event. 

NOW,  THEREFORE.  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  September  15,  1988,  as  National  D.A.R.E.  Day.  I 
call  upon  the  people  of  the  United  States  and,  in  particular,  parents,  students, 
school  administrators,  and  law  enforcement  officials,  to  observe  this  day  with 
appropriate  activities  to  increase  awareness  of  D.A.R.E.  throughout  our 
Nation. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  eighth  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 


{FR  Doc.  68-20861 
Filed  9-0-88:  9:16  am] 
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Proclamatifjn  5855  of  September  8,  1988 

National  Adult  Day  Care  Center  Week.  1988 

By  the  President  of  the  Lnited  States  of  .-Kmerica 

A  Proclamation 

The  number  of  older  Americans  continues  to  grow,  thanks  in  part  to  advances 
in  medical  care  and  technology  and  belter  understanding  of  the  ways  nutri- 
tion, behavior,  and  environment  affect  health.  Most  senior  citizens  are  active 
in  their  communities;  but  some  cannot  be  so.  For  them  we  seek  ways  to 
continue  or  initiate  every  possible  measure  of  independence,  dignity,  and 
integration  in  family  and  community  life.  We  do  so  not  only  out  of  recognition 
of  all  that  today's  older  citizens  have  achieved  over  the  years,  but  also 
because  of  our  long  national  history  and  heritage  of  respect  for  the  elderly  and 
reverence  for  the  individual  dignity  and  worth  inherent  in  each  of  us  alike. 

One  way  that  Americans  are  helping  older  citizens  is  by  establishmg  adult 
day  care  centers.  Some  1.200  such  centers  now  ser\e  older  Americans  who  are 
frail,  disabled,  or  requiring  regular  medical  care  and  who  might  otherwise 
need  care  in  a  long-term  facility.  These  centers  often  exist  in  hospitals,  nursing 
homes,  and  senior  centers:  they  offer  a  range  of  programs  from  health  services 
to  therapy,  meals,  and  social  activities.  The  centers  benefit  the  elderly — and 
give  a  vital  assist  to  dedicated  family  caregivers  so  they  can  meet  their  own 
needs. 

The  number  of  adult  day  care  centers  has  grown  rapidly  over  the  past  two 
decades,  and  State  and  Area  Agencies  on  Aging,  as  well  as  social  service  and 
health  care  agencies,  support  the  creation  of  additional  centers  across  our 
country.  Concerned  citizens  can  and  should  work  with  their  States  and  Area 
Agencies  on  Aging  to  see  that  their  community  has  one  of  these  truly 
beneficial  adult  day  care  center  programs. 

The  Congress,  by  Public  Law  100-344.  has  designated  the  week  beginning  on 
the  third  Sunday  of  September  1988  as  "National  Adult  Day  Care  Center 
Week"  and  authorized  and  requested  the  President  to  issue  a  proclamation  in 
observance  of  this  occasion. 

NOW.  THEREFORE.  I.  RON.ALD  REAG.A.\.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  the  third  Sunday  of  Septem- 
ber 1988  as  National  Adult  Day  Care  Center  Week,  and  I  call  upon  the  people 
of  the  United  States  to  observe  this  occasion  with  appropriate  ceremonies  and 
activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  eighth  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 


[FR  Doc  88-20662 
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Proclamation  5856  of  September  8,  1988 

National  Farm  Safety  Week,  1988 

B>   the  President  of  the  I'nited  States  of  .America 

A  Proclamation 

All  of  us.  and  people  around  the  world  as  well,  appreciate  the  men  and 
women  of  American  agriculture  whose  knowledge,  skills,  and  hard  work 
enable  them  to  provide  so  much  of  our  food  and  fiber.  Because  of  the  high 
rates  of  occupational  and  nonoccupational  mishaps  they  incur,  however,  we 
also  express  our  concern  for  the  safety  and  health  of  these  fellow  citizens  and 
their  children  and  our  pride  in  their  efforts  in  behalf  of  farm  and  ranch  safety 
as  they  go  about  daily  living. 

Fortunately,  many  disabling  and  fatal  work  and  off-the-job  injuries  and 
illnesses  are  preventable,  and  in  simple  and  practical  ways.  We  can  invari- 
ably work,  drive,  and  live  safely  by  taking  full  advantage  of  protective 
equipment  and  other  safeguards  and  by  using  extra  care  throughout  the  day. 
Many  engineering  improvements  in  the  tools  of  agriculture  have  been  made 
through  the  years,  and  they  have  been  a  great  boon.  But  individuals  also  make 
a  difference  in  eliminating  risks  from  agriculture  and  rural  living  by  their 
willingness  and  ability  to  exercise  care  and  expertise  in  every  daily  activity, 
whether  at  work  or  play,  whether  at  home  or  on  the  roads  and  highways. 

During  National  Farm  Safety  Week  and  throughout  the  year,  we  should 
express  our  esteem  and  gratitude  to  all  who  live  and  work  on  farms  and 
ranches  for  their  inestimable  contributions  to  our  way  of  life  and  for  their 
continued  efforts  in  support  of  safety  and  health. 

NOW,  THEREFORE.  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  the  week  of  September  18  through 
September  24,  1988,  as  National  Farm  Safety  Week,  I  urge  all  who  live  and 
work  on  farms  or  ranches  to  take  necessary  precautions  for  safety  and  health, 
both  on  the  job  and  off,  both  at  home  and  on  the  roads.  I  also  urge  all  who 
serve  and  supply  agricultural  producers  to  support  community  safety  and 
health  efforts  in  every  way,  1  encourage  all  Americans  to  take  part  in 
appropriate  events  and  activities  in  observance  of  National  Farm  Safety  Week 
and  to  note  all  that  Americans  in  agriculture  achieve  for  our  Nation. 

IN  WITNESS  WHEREOF.  1  have  hereunto  set  my  hand  this  eighth  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 


[n*  Doc-  86-20663 
Filed  9-9-88:  9:18  am) 
Billing  code  3195-01 -M 
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DEPARTMENT  OF  AGRICULTURE 
Ag'-icuitural  Market  ng  Service 

7CFR  Part  910 

I 
:  Lemon  Reg  530 

Lemons  Grown  m  California  and 
Arizona;  Limitation  of  Handling 

AGENCY:  Agricultural  Marketing  Service, 

rSDA. 

ACTION:  Final  rule. 

SUMMARY:  Regulation  630  establishes 
the  quantity  of  fresh  California -An  zona 
lemons  that  may  be  shipped  to  market  at 
311.600  cartons  during  the  period 
September  11  through  September  17. 
1988.  Such  action  is  needed  to  balance 
the  supply  of  fresh  lemons  with  market 
demand  for  the  period  specified,  due  to 
the  marketing  situation  confronting  the 
lemon  industry. 

DATES:  Regulation  630  (§  910.930)  is 
effective  for  the  period  September  11 
through  September  17. 1968. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  C.  Martin.  Section  Head. 
Volume  Control  Programs.  Marketmg 
Order  Administration  Branch.  F&V. 
AMS.  USDA.  Room  2523.  South  Building. 
P.O.  Box  96456.  Washington.  DC  20090- 
6456;  telephone:  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  FRA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 


that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act. 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910.  as  amended  [7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act."  7  U.S.C.  601-674)  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
pohcy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1988-89.  The 
committee  met  publicly  on  September  7. 
1988.  in  Los  Angeles.  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
unanimously  recommended  a  quantity 
of  lemons  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
committee  reports  that  the  demand  for 
lemons  is  good. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act.  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

Us!  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders. 
California.  Arizona.  Lemons. 


For  the  reasons  set  forth  in  the 

preamble,  7  CFR  Part  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authorit}-:  Sees.  1-19.  48  Stal.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  910.930  is  added  to  read  as 

follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations 

§  910.930    Lemon  Regulation  630. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  September  11. 
1988,  through  September  17. 1988.  is 
established  at  311,600  cartons. 

Dated;  September  8. 1988- 
Charles  R.  Brader. 

Director.  Fruit  and  Vegetable  Division. 
(FR  Doc,  88-20800  Filed  9-8-88;  4:39  pm) 
BtLLtNG  COOC  MtO-OS-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Pan  146 

Records  Maintained  on  Individuals 

agency:  Commodity  Futures  i  fading 

Commission. 

ACTION:  Final  Rule. 

SUMMARY:  The  rule  revises  the 
Commodity  Futures  Trading 
Commission's  Privacy  Act  regulations  so 
as  to  exempt  from  certain  provisions  of 
the  Privacy  Act  a  new  system  of  records 
entitled  "Exempted  Closed  Commission 
Meetings."  The  Commission  issued  a 
notice  of  this  system  of  records  on  June 
17.  1988.  53  FR  22686, 
EFFECTIve  DATE:  Octubf-r  12,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ellyn  S.  Huth.  Attorney.  Office  of  the 

General  Counsel.  Commodity  Futures 

Trading  Commission.  2033  K  Street  N\V.. 

Washington,  DC  20581.  Telephone:  (202) 

254-9880. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  17. 1988.  the  Commodity 
Futures  Trading  Commission 
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("Commission'J  issued  a  notice  of  the 
existence  of  two  systems  of  records. 
CFTC-30  (Open  Commission 
Meetinsis'}  and  CFTC-31  C'Exempted 
Closed  Commission  Meetings").  In 
compliance  with  the  requirements  of  the 
Government  in  the  Sunshine  Act.  5 
U.S.C.  552b  ( "Sunshme  Act")  and  the 
Commissions  regulations  promuigated 
to  impiement  the  Sunshine  Act.  17  CFR 
Pari  \A?.  the  Commission  maintains 
electronic  recordings,  transcripts  or  sets 
of  m.mutes  of  all  closed  Commission 
meetings  or  closed  portions  of 
Commission  meetings.  It  is  also  the 
Commission  9  practice  to  record  its 
meetings  which  are  held  open  to  public 
observation.  With  respect  !o  alt  of  its 
meetings,  whether  open  or  closed,  the 
Commission  maintains  indices  of  the 
meetings,  organized  by  year  and 
subdivided  by  subject.  The  mdices 
contain  the  names  of  some  individuals, 
and  the  corresponding  recordmgs, 
Iranscnpts  or  minutes  contain  some 
information  about  those  individuals. 

These  indices  and  records  constitute 
two  systems  of  records  under  the 
Privacy  Act  of  1974.  5  US  C.  552a.  One 
system  consists  of  the  recordings  of 
Commission  meetings  open  to  the 
public.  The  other  system  consists  of  the 
recordmgs  of  closed  Commission 
meetings,  which,  as  explained  below, 
the  Commission  proposed  to  exempt 
from  certain  provisions  of  the  Privacy 
Act. 

Amendment  to  Privacy  Act  Regulatioiu 

On  lune  17,  1986  the  Commission 
published  for  public  comment  a  proposal 
to  amend  {  146.12  of  its  regulations  in 
order  to  exempt  the  system  containing 
information  on  closed  Commission 
meetings  from  certain  notification  and 
access  provisions  of  the  Privacy  Act. 
Pursuant  to  Section  fk)  of  the  Privacy 
Act,  5  L'-SC.  552a(k).  an  agency  may 
promulgate  rules  to  exempt  a  system  of 
records  from  certain  notification  and 
access  requirements  of  the  Pnvacy  Act 
if  the  information  in  the  system  falls 
uruier  any  of  the  enumerated  categories. 
The  Commission  believes  that  much  of 
the  information  in  this  system  falls 
under  the  categones  set  forth  in  Sections 
(k)(2)  and  ik)(5).  The  information  in  this 
system  includes  (a)  investigatory 
materials  compiled  for  law  enforcement 
purposes  whose  disclosure  the 
Commission  has  determined  could 
impau-  the  effectiveness  and  orderly 
conduct  of  the  Commissions  regulatory, 
enforcement  and  contract  market 
surveillance  programs  (Section  (kH2]l  or 
(b)  investigatory  material  compiled 
soley  for  the  purpose  of  determining 
suitability,  eligibility  or  qualifications 
for  employment  with  the  Commission  to 


the  extent  that  it  identifies  a 
confidential  source.  (Section  (k)(5)). 

Accordingly,  the  Commission 
proposed  that  17  CFR  S  146.12  be 
amended  so  to  exempt  those  records 
which  fall  Within  the  categories 
enumerated  in  Sections  (k)(2)  and  (k)(5| 
of  the  Privacy  Act  from  the  notification 
procedures,  record  access  procedures 
and  record  contest  procedures  set  forth 
in  the  system  notices  of  other  record 
systems,  and  from  the  requirement  that 
the  sources  of  record  in  the  system  be 
described. 

The  Commission  received  no 
comments  in  response  to  the  notice  of 
proposed  rulemaking  and  has  decided  to 
adopt  the  rule  as  proposed. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  etseq.  requires  agenues  to 

consider  the  impact  of  proposed  rules  on 
small  entities.  It  is  not  antjcipated  that 
this  rule  would  impose  any  new  burden 
on  small  entities.  Accordingly,  the 
Chairman,  on  behalf  of  the  Commission, 
hereby  certifies  pursuant  to  5  U.S.C. 
605(b)  that  rule  promulgated  herein 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  17  CFR  Pari  146 

Privacy  Act.  Records  maintained  on 


individuals. 

In  consideration  of  the  foregoing,  and 

pursuant  to  the  authority  contained  in 
section  2|a)(ll)  of  the  Commodity 
Exchange  Act.  7  U.S.C.  4a(j)  and  in  the 
F»nvacy  Act.  5  U.S.C.  552a.  the 
Commission  hereby  amends  Part  146  of 
Chapter  I  of  Title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  Ue— RECORDS  MAINTAINED 
ON  INDIVIDUALS 

1,  The  authority  citation  for  Part  146 
continues  to  read  as  follows: 

Authority  Pub  L  93-579.  88  Stat  1896  (5 
I' S  C  552a):  Sec.  iai(a).  Pub.  L.  93-463.  88 
Stal-  1389(7  U,S,C.4a(j)). 

2,  Section  146.12(a)  is  amended  by 
revising  the  second  sentence  to  read  as 

follows: 

S  146.13     Exemptions. 

fa]  '  •  ■  Materials  exempted  under 
this  paragraph  are  contained  in  the 
system  of  records  entitled  "Exempted 
Investigatory  Records"  and/or  in  the 
system  of  records  entitled  "Exempted 
Closed  Commission  Meetings."  *   '   * 

3,  Section  146,12(b|  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

(b)  •  •  '  Materials  exempted  under 
this  paragraph  are  included  in  the 


system  of  records  entitled  "Exempted 
Employee  Background  Investigation 
Material"  and/or  in  the  system  of 
records  entitled  "Exempted  Closed 
Commission  Meetings." 

ls8U4?d  in  Washington,  DC,  on  September  6, 
1988  by  thf  Commission. 
feao  A.  Webb, 

Secretary  nfthe  Comtnission- 
|FK  Doc  88-20566  Filed  0-9-68:  BAf,  am] 
eiLUHO  COOC  63S1H>1-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Family  Support  Administration 

45  CFR  Part  233 

Aid  to  Famlltea  With  Dependent 
Children— Treatment  of  Utility 
Payments  by  Applicants  or  Recipients 
Uving  In  Certain  Federally  Assisted 
Housing 

agency:  Family  Support  Administration. 
flHS. 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  implements 
section  221  of  Pub.  L  98-181  of  the 
Domestic  Housing  and  International 
Recovery  and  Financial  Stability  Act 
enacted  November  30.  1983.  as  amended 
by  section  102  of  Pub,  L  98^79.  the 
Housing  and  Community  Development 
Technical  Amendments  Act  of  1984, 
enacted  October  17, 1984.  The  above 
legislation  addresses  the  problem  of  the 
treatment  of  certain  utility  payments  for 
Aid  to  Families  with  Dependent 
Children  (hereafter  referred  to  as  AI-T)C) 
families  living  in  dwellings  assisted  by 
the  U.S.  Department  of  Housing  and 
Urban  Development  (hereafter  referred 
to  as  HirD),  The  legislation  was 
designed  to  provide  these  families  with 
some  money  in  their  AFDC  grant  for 
rent.  The  categories  to  which  the 
legislation  applies  are  applicants  or 
recipients  who  live  in  Federal  housing 
assisted  under  the  United  Stales 
Housing  Act  of  1937.  as  amended,  or 
sectiun  238  of  the  National  Housing  Act. 
This  includes  a!i  Indian  and  public 
housing,  section  8  rental  housing,  and 
section  236  rental  assistance  housing. 

EFFBCnvi  DATt:  September  12.  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ma.  Diann  Dawson.  Room  B-428. 
Transpoint  Building.  2100  Second  Street 
SW,.  Washington,  DC  20201,  telephone 
202-245-3290. 
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SUPPLEMENTARY  INFORMATION: 

Timing  and  Form  of  Regulation 

On  August  27.  1987,  a  Notice  of 
Proposed  Rulemaking  for  the  Aid  to 
Families  with  Dependent  Children 
program  was  published  in  the  Federal 
Register  (52  FR  32323-32325).  It 
proposed  the  same  policy  as  this  final 
rule  implements. 

Background 

An  AFDC  family  living  in  HUD- 
assisted  housing  is  required  to 
contribute  an  amount  for  the  cost  of  its 
housing.  If  the  landlord  pays  for  the 
utilities,  the  family  makes  its  required 
contribution  as  a  single  pajTnenl  to 
either  the  landlord  or  the  public  housing 
agency.  That  payment  is  considered  a 
rental  or  shelter  payment  by  AFDC.  If 
the  tenant  pays  for  the  utilities.  HUD'a 
determination  of  the  family's  required 
housing  expenses  includes:  (1)  An 
amount  the  family  is  to  pay  the  landlord 
or  the  public  housing  agency  and  (2)  an 
amount  (which  is  a  reasonable  estimate) 
that  the  family  is  expected  to  pay  the 
utility  company.  HUD  refers  to  the 
amount  in  (2)  as  the  "utility  allowance," 
(Note:  This  amount  is  determined  by 
either  HUD  or  the  appropriate  public 
housing  authority,  pursuant  to  Federal 
law.  The  utility  allowance  may  be  for 
one  or  more  utilities.  For  purposes  of 
this  regulation,  utility  payment  can 
mean  payment  to  more  than  one  utility 
company.  In  the  same  way,  utility 
company  may  be  considered  plural.)  In 
such  cases,  the  HUD-assisted  family 
makes  its  utility  payment  directly  to  the 
utility  company  and  pays  the  remainder 
of  its  required  contribution  to  the 
landlord  or  public  housing  agency. 
When  the  family's  required  housing 
contribution  is  less  than  or  equal  to 
HUD's  estimate  of  reasonable  utility 
costs,  HUD  requires  the  family  to  pay  all 
of  its  required  housing  contribution  to 
the  utility  company  and  not  make  any 
direct  payment  to  the  landlord  or  the 
public  housing  agency. 

The  following  discussion  illustrates 
these  principles.  In  each  case,  the  HUD 
estimate  of  utilities  that  is  used  in 
computing  the  family's  required 
contribution  is  $110.  In  Case  A.  the 
family's  required  contribution  is  Sl20. 
The  family  pays  SllO  to  the  utility 
company  and  $10  to  the  landlord  or 
housing  authority.  In  Case  B.  the 
family's  required  contribution  is  SllO. 
Therefore  the  family  pays  all  of  its  SllO 
to  the  utility  company.  In  Case  C.  the 
family's  required  contribution  is  $80.  In 
this  example,  the  family  pays  all  of  the 
SftO  to  the  utility  company. 

In  addition.  HUD  provides  the  family 
S30  (the  difference  between  the  $110  and 
the  £80)  to  pay  the  utility  company. 


These  offsets  between  utility  estimates 
and  required  contributions  are  done  to 
minimize  multiple  pa>'ments  between 
recipients,  HUD.  and  the  utility 
companies.  For  HUD'a  purpose,  the 
family  contribution  in  Case  B  and  Case 
C  does  in  fact  represent  payment  for 
both  rent  and  utilities.  HUD's  instruction 
to  a  family  to  pay  their  contribution  to  a 
utility  company  is  merely  for  HUD's 
convenience.  Since  the  family  is.  in  fact, 
making  some  payment  to  the  landlord  in 
Case  A.  this  regulation  does  not  apply, 
and  for  AFDC  purposes.  $110  is 
considered  to  be  payment  for  utilities 
and  SlO  is  considered  to  be  for  rent. 

Under  the  AFDC  program,  financial 
eligibility  and  the  amount  of  assistance 
are  detennined  in  accordance  with  a 
Statewide  standard  of  need.  The 
standard  represents  a  money  amount  as 
deHned  by  the  State  for  those  items  of 
living  costs  that  the  State  wishes  to 
recognize  as  essential  for  apphcants  and 
recipients  of  the  AFDC  program.  The 
money  amount  of  the  standard  for  these 
items  may  be  expressed  as  one  flat 
amount  by  family  size,  that  is,  a 
specified  dollar  amount  for  all  items 

The  money  amount  of  the  standard 
may  also  be  expressed  as  flat  amounts 
for  certain  groups  of  need  items  or  as 
amounts  for  each  individual  item  in  the 
need  standard  or  as  a  combination  of 
both.  Some  States  have  elected  to  treat 
shelter  costs  as  a  separate  item  which  is 
included  only  where  the  family  actually 
incurs  a  shelter  expense.  In  some  of 
these  Slates  verification  of  housing  costs 
residts  in  the  inclusion  of  a  standard 
shelter  allowance  in  the  AFDC  grant. 
Others  of  these  States  include  an 
amount  for  shelter  on  an  "as  paid"  basis 
subject  to  a  maximum.  The  usual 
terminology  for  this  latter  situation  is  an 
AFDC  standard  that  provides  for 
"shelter  as  paid  to  a  maximum." 

As  stated  above,  for  AFDC  grant 
purposes,  there  are  some  States  that 
provide  an  amount  for  shelter  solely 
upon  e\*idenc-e  that  such  expense  is 
incurred  by  the  family.  In  those  Slates,  a 
HUD-assisted  AFDC  family  would  not 
receive  an  amount  in  their  AFDC  grant 
for  shelter  if  its  entire  "total  tenant 
payment"  (HUD's  term  for  the  family's 
contribution)  was  made  directly  to  the 
utility  company.  This  has  significantly 
disadvantaged  some  families.  Payment 
for  shelter  is  often  the  largest  part  of  the 
AFDC  pa>Tnent.  The  intent  of  this 
provision  and  its  subsequent 
amendment  was  to  remedy  this 
situation.  As  a  result,  when  the  entire 
total  tenant  payment  of  the  AFDC 
family  is  paid  to  thp  utility  company,  the 
amount  of  the  total  tenant  payment  shall 
be  considered  a  shelter  payment  for 


AFDC  purposes.  States  still  have  the 
option  to  count  HUD  subsidies  as 
income  as  permitted  under  section 
402(a)(7)(C)  of  the  Social  Security  Act 
and  to  prorate  shelter  and  utilities  as 
permitted  under  section  412  of  the  Social 
Security  Act, 

Discussion  of  Section  221  of  Pub  I.  98- 
181  as  Amended  by  Pub.  L.  96-179 

As  specified  m  the  statute,  only  those 
AFDC  applicants  and  recipients  living  in 
Federally-assisted  housing  under  the 
United  Slates  Housing  Act  of  1937,  as 
amended,  and  section  236  of  the 
National  Housing  Act  are  to  be 
included-  Housing  assisted  under  the 
United  Stales  Housing  Act  of  1937  and 
section  236  of  the  National  Housing  Act 
means  all  Federal  public  and  Indian 
housing  programs,  section  8  rental 
housing,  and  section  236  rental 
assistance  housing.  Persons  receiving 
HUD  mortgage  subsidies  are  not 
included. 

The  majority  of  States  remain 
unaffected  by  the  provision.  This 
regulation  does  not  apply  to  Stales  in 
which  all  AFDC  applicants  or  recipients 
already  receive  an  AFDC  grant  amount 
which  includes  a  portion  for  shelter.  In 
addition,  in  the  other  Stales,  this 
regulation  will  not  apply  to  any  AFDC 
families  living  in  HUD-assisted  housing 
who  actually  make  some  direct  payment 
to  a  landlord  or  public  housing 
authority.  In  this  situation,  the  usual 
AFDC  rules  apply. 

This  legislation  is  addressed  to  those 
States  which  include  an  amount  in  the 
grant  for  rent  only  upon  evidence  of  that 
expense  being  incurred  by  the 
assistance  vmit.  In  some  of  these  States, 
evidence  has  meant  documentation  of 
payment  made  to  the  landlord.  Prior  to 
this  legislation.  AFDC  assistance  units 
in  some  of  these  Stales  would  not  have 
received  an  amount  for  rent  in  their 
grant  because  ihe  entire  total  tenant 
payment  for  rent  and  utilities  was  paid 
to  the  utility  company. 

Now.  under  the  provisions  of  this  new 
regulation,  any  HUD-assisted  AFDC 
family  shall  have  all  or  a  part  of  its 
utility  payment  considered  a  rental 
payment  for  AFDC  if  the  family  pays  its 
entire  total  tenant  payment  to  the  utility 
company.  For  purposes  of  the  AFDC 
grant  calculation,  only  the  amount  HUD 
designates  as  the  family's  "total  tenant 
payment"  shall  be  considered  a  rental  or 
shelter  payment.  Pa.sanents  in  excess  of 
the  amount  of  the  total  tenant 
contribution  which  the  AFDC  unit  may 
make  to  a  utility  company  will  not  be 
considered  as  rental  payments.  This  is 
because  the  statute  provides  that  only 
Ihose  utility  payments  which  are  made 
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in  lieu  of  a  rental  payment  shall  be 
considered  as  shelter  payments.  The 
maximum  payment  that  could  be  made 
to  a  landlord  as  rent  la  the  "total  tenant 
payment."  Any  remaining  amount  above 
the  "total  tenant  payment'"  wi!!  he 
considered  a  payment  for  utilities.  Of 
course,  the  amount  the  AFDC  State 
agency  mcludes  in  the  grant  for  shelter 
cannot  exceed  the  State's  AFDC 
maximum  for  shelter  as  authorized  m 
the  State  plan. 

Finally,  the  applicable  utdity 
payments  that  may  be  considered  as 
rental  payments  are  payments  for  gaa. 
electncily,  water,  healing  fuel,  sewerage 
systems,  and  trash  and  garbage 
collection.  Not  included  m  this  Ust  of 
utilities  are  telephone  and  cable 
television  costs.  This  is  the  same 
defmition  as  la  used  by  KUD  to  compute 
a  familv  s  required  housing  expense 
under  the  vanous  HUD-aasisted 
programs 

Discussion  of  Comments 

Comments  were  received  from  four 
interested  parties  regarding  the 
proposed  rule  on  the  treatment  of  utility 
payments  by  AFDC  applicants  and 
recipients  living  in  certain  federally- 
assisted  housing.  Comments  tn  support 
of  the  regulation  were  received  from  one 
State  welfare  agency  and  one  local 
welfare  agency.  In  addition,  comments 
were  received  from  the  General  Counsel 
of  the  Federal  Department  of  Housing 
and  Urban  Development  and  a 
Commissioner  of  a  State  welfare  agency. 
We  have  made  some  minor  changes  to 
the  preamble  for  clantication  purposes. 
No  policy  changes  have  been  made 

The  comments  we  received  are 
discussed  below: 

Comment;  At  the  end  of  the  fourth  line 
of  proposed  section  233.204a  t(2j(u).  the 
word  "the"  should  be  "be  " 

Response;  The  commenter  is  correct 
that  an  error  was  made  in  pubhcation 
and  the  word  should  be  "be".  A 
correction  is  made  in  this  final  rule. 

CommenL  The  proposed  regulation 
provides  that  utility  payments  are 
treated  as  shelter  payments  when  the 
utility  allowance  equals  or  exceeds  the 
total  tenant  payment,  and  that  this  is 
contrary  to  the  purpose  of  the  statute 
and  can  result  in  duplicate  payments. 

Response:  As  explained  above,  in 
some  States  Families  need  to  present 
evidence  of  shelter  payments  m  order  to 
receive  the  shelter  component  in  their 
AFDC  grants  and  they  will  be  unable  to 
present  such  evidence  with  their  total 
tenant  payment  is  made  to  the  utility 
company  Accordingly,  in  order  to 
provide  relief  to  these  families,  we 
believe  that  it  Is  reasonable  to  interpret 
the  statute  as  providing  that  the  total 


tenant  payment  is  for  shelter  when  it 
equals  or  does  not  exceed  the  utility 
allowance.  We  recognize  that  in  some 
cases  this  could  result  in  duplicate 
payments  to  the  extent  that  both  AFDC 
and  the  public  housing  authority  are 
providing  pajTnents  for  either  rent  or 
utihties.  However,  it  should  be  noted 
that  States  are  still  permitted  to  count 
HUD  subsidies  as  income  under  section 
402fa)(7)(C)  of  the  Social  Security  Act. 

Comment:  In  the  preamble,  the 
distinction  between  whether  an  AFDC 
family  lives  in  a  dwelling  with  common 
or  individual  utility  metering  is  not 
important  for  this  regulation  The 
distinction  that  should  be  made  is 
between  situations  where  the  landlord 
pays  for  the  utilities  and  where  the 
tenant  pays  the  utility  company  directly. 

Response;  We  agree.  Accordingly  we 
have  revised  the  discussion  in  the 
preamble  to  differentiate  between 
situations  where  the  landlord  pays  for 
the  utilities  and  the  tenant  pays  for 
them. 

Comment;  The  preamble  states  that 
HUD  does  not  specify  the  portion  of  a 
family's  contnbution  that  is  for  rent  and 
for  utilities  This  is  not  totally  accurate 
m  so  far  as  both  a  total  tenant  payment 
and  a  utility  allowance  are  established. 

Response:  We  agree  and  the 
misleading  sentence  has  been  omitted. 

Regulatory  Procedures 

Executive  Order  12291 

This  regulation  does  not  meet  any  of 
the  three  criteria  which  require  a 
regulatory  impact  analysis  under 
Executive  Order  12281.  Specifically,  this 
regulation  will  not  have  any  annual 
effect  on  the  economy  of  more  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  pnces  for  consumers, 
individual  mdustnes.  Federal.  State  or 
local  government  agencies,  or 
geographic  regions:  and  will  not  have 
any  significant  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets 

Tlie  estimated  Federal  costs  resulting 
from  the  legislative  provisions  which 
this  regulation  implements  are  S2  million 
per  year  These  program  costs  result 
from  implementmg  the  Domestic 
Housing  and  International  Recovery  and 
Financial  Stability  Act  of  1983  (Pub  L 
96-181)  as  amended  by  the  Housing  and 
CommuniTy  Development  Technical 
Amendments  of  1984  (Pub  L  98-479) 
and  not  the  result  of  actions  taken  under 
the  discretionary  latitude  of  the 
Secretary.  It  is  expected  that  the 
additional  S2  miUion  in  Federal  AFDC 


costs  will  be  offset  by  recoupment  in 
HUD  subsidies  and  Food  Stamp 
allocations 

Paperwork  Reduction  Act 

There  will  be  no  new  reporting  or 
recordkeeping  requirements  imposed  on 
the  public  or  the  Stales  which  would 
require  clearance  by  the  Office  of 
Management  and  Budget  (OMB], 

Regulatory  Flexibility  Act 

We  certify  that  this  regulation  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  pnmanly  affects  State 
governments  and  individuals.  Therefore, 
a  regulatory  flexibility  analysis  as 
provided  m  Pub.  L  96-354.  the 
Regulatory  Flexibility  Act.  is  not 
required. 

This  regulation  Is  Issued  under  the 
authority  of  the  Domestic  Housing  and 
International  Recovery  and  Financial 
Stabihty  Act.  section  221  of  Pub.  L  98- 
181.  Bs  amended  by  section  102  of  Pub. 
L  98-479.  and  section  1102  of  the  Social 
Security  Act. 

(Catalog  of  Federal  Domestic  Assistance 
Program  13.780,  Public  Assistance  Payments 
MBlnienance  Aisistance) 

Ust  of  Subjects  in  45  CFR  Part  233 

Aliens.  Grant  programs/social 
programs.  Public  assistance  programs, 
Reporting  and  recordkeeping 
requirements. 

Date.  |uly  2fi.  1086. 
Wayne  A.  Stanton. 
Administrator  of  Family  Support 
Adaunistration. 

Ap(iruv«(j  August  22,  leas' 
Otis  R.  Bowm. 

Stitretary  of  Health  and  Human  Services. 

PART  23»— COVERAGE  AND 
CONDCnONS  OF  EUGIBIUTY 

Part  233  of  Chapter  U.  Title  45  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below; 

1.  The  authonty  citation  for  Part  233  is 
revised  to  read  as  follows  and  all  other 
authority  citations  which  appear 
throughout  Part  233  are  removed: 

Autbority:  S^n  1.  402.  40*i  407  1002.  1102, 
1402.  and  1«)2  of  Ihe  Soaal  Secunr>' Act  (42 
V  S  C  Mn  602  flOe,  607  IZCiZ.  1302.  1352  and 
13&;  nolt-l.  and  Sec  6  of  PutJ  L  (H-114.  89 
Stdf  579  and  Title  XXni  of  Pub  L  97-35.  95 
Sfat.  843.  aod  Pub  L  d7-24a.  96  Stat  324,  and 
P<jh  L  9»-e03. 100  Slat.  3359.  and  Sec.  221  of 
Pu^  L  9a-iBi.  as  emended  by  Sec.  102  of 
Put.  L  98-479  {42  U  S  C  602  note). 

2.  Section  233. 20  is  amended  by 
adding  paragraph  |a)(2l(Lx)  to  read  as 
follows: 
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;  230^    Need  tnd  amount  of  aMlstanc«. 

(8)  •     ■     • 

(2)  '  •  ' 

(ix)  For  AFDC  provide  that  a  Stale 
shall  consider  utility  payments  made  m 
lieu  of  any  direct  rental  payment  to  a 
landlord  or  pubhc  housing  agency  to  be 
shelter  costs  for  applicants  or  recipients 
living  in  housing  assisted  under  the  U.S 
Housing  Act  of  1937.  as  amended,  and 
section  236  of  the  National  Housing  Act 
The  amount  considered  as  a  shelter 
payment  shall  not  exceed  the  total 
amount  the  applicant  or  recipient  is 
expected  to  contribute  for  the  cost  of 
housing  as  determined  by  HUD.  "Utility 
payments"  means  only  those  payments 
made  directly  to  a  utility  company  or 
supplier  which  are  for  gas.  electricity, 
water,  heating  fuel,  sewerage  systems, 
and  trash  and  garbage  collection.  Utility 
payments  are  made  "in  lieu  of  any  direct 
rental  payment  to  a  landlord  or  public 
housing  agency"  when,  and  only  when, 
the  AFDC  family  pays  its  entire  required 
contribution  at  HUDs  direction  to  one 
or  more  utility  companies  and  does  not 
make  any  direct  payment  to  the  landlord 
or  the  public  housing  agency,  f fouling 
covered  by  "the  U  S  Housing  Act  of 
1937,  as  emended,  and  section  236  of  the 
National  Housing  Act"  means 
Department  of  Housing  and  Urban 
Development  assisted  housing  which 
includes  Indian  and  pubhc  housing, 
section  8  new  and  existing  rental 
housing,  and  section  236  rental  bousing. 
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OEPARTIIENT  OF  DEFENSE 

4«  CFR  Parts  207,  210.  215.  and  252 

Federal  Acquisition  Regulation 
Supplement;  Acquisition  Streamllr^ng 

AGENCY;  Department  of  Defense  (DoD). 
ACTMMi  Final  rule. 

SUMMARY:  The  Defense  Acquisition 
Regulatory  Council  has  approved 
changes  to  DFARS  Parts  207.  210.  215 
and  252  to  implement  FAR  coverage  and 
DoD  Directive  5000  43,  regarding 
acquisition  streamlining. 
CFFCCnve  OAT^  September  12.  196a 
FOB  FUHTMER  INFORMATION  CONTACT 

Mr  Charles  W.  Uoyd.  Executive 
Secretarv.  DAR  CoundL  ODASD(Pi/ 
DARS.  c"/o  OUSD(A)  (M&RS).  Room 
JU139.  The  Pentagon  Washington.  DC 
20301-3062.  telephone  (202)  ee7-72ea 


SUPPUEMENTARV  INFORMATTOM 

.\.  Background 

The  amendments  to  DFARS  207.105. 
210001.  210.002.  210.004,  210.011.  215.608 
and  to  the  provisions/clauses  In  Part  252 
are  added  to  implement  the  FAR  and 
DoD  Directive  5000.43,  Acquisition 
Streamlining,  Acquisition  streamlining  is 
any  effort  related  to  ensuring  that  only 
necessary  and  cost-effective 
requirements  are  included  in 
solicitations  and  contracts.  It  applies  not 
only  to  the  design,  development,  and 
production  of  new  systems,  but  also  to 
modifications  of  existing  systems  that 
involve  the  redesign  of  systems  or 
subsystems. 

B.  Regulatory  Flexibility  Act 

This  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
US  C.  601.  et  seq  1  because  the  program 
primanly  involves  the  engineenng  and 
design  of  systems  and  equipment  which 
ordinarily  i»  not  accomplished  by  small 
businesses.  A  proposed  rule  was 
published  m  the  Federal  Reg^ter  on 
January  28. 1988  (53  FR  2514)  and  public 
comments  were  solicited.  Comments 
were  considered  in  formulatmg  this  final 
rule.  The  only  change  made  to  the 
proposed  rule  was  to  add  the  word 
"technical"  in  paragraph  lc)(4)  of  section 
210002. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511)  does  not  apply  because  the  rule 
does  not  impose  any  additional 
recordkeeping  requirements  or 
information  collection  requirements,  or 
collection  of  mformation  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501.  et  seq 

List  of  Subjects  bi  48  CFR  Parts  207.  210. 
215.  and  252 

Government  procxiremenL 
ChariM  W.  Lioyd. 

Exfcvtive  S^crvtar}-.  Defense  AcquiaitJott 
finguJatory  Council 

Adoptioo  of  Ameodmeola 

Therefore  48  CFR  Parts  207.  210,  215. 
and  252  are  amended  as  follows: 

1-  The  authonty  for  48  CFR  Parts  207. 
210.  215.  and  252  continues  to  read  as 
follows: 

Authority  5  use  301,  10  U.S  C.  2202.  DoD 
Directive  5000-35,  and  DoD  FAR  Supplement 
201.3(n. 


PART  207*ACOUtSlTK)N  PLANNING 

2-  S>ectjon  207.105  is  amended  by 
adding  paragraph  la)tB)  to  read  as 

follows: 

9  207.105    Conlanis  of  wrtttan  wcqukwMon 
plan*. 

(a)  Acquisition  background  and 

objecUveB. 

(8)  Acquisition  streamlining  Policy 
direction  on  acquisition  streamlinmg  is 
contained  in  DoDD  5000.43  and  Part  210 
of  this  regulation.  See  MIL-llDBK  248 
for  guidance  on  streamhning 
performance  requirements,  the  technical 
pociiage.  and  the  contract  strategy. 

PART  210— SPECIFJCATIONS, 
STANDARDS.  AND  OTHER  PURCHASE 

DESCRIPTIONS 

3  Section  210.001  is  amended  by 
adding  the  following  definitions: 

!  210.001     OafMtions. 


"Systems",  as  used  in  this  part,  means 
•  coabination  of  aiamaats  that  will 
function  together  to  produce  the 
capabilities  required  to  fulfill  a  mission 
need. 

"System  acquisition",  as  used  in  this 
part  means  the  design,  development 
and  production  of  new  systems  or  the 
modification  to  existing  systems  that 
involve  redesign  of  the  system  or 
subsystems 

4.  Section  2ia0O2  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§210.003     PoMcy. 


[c]  All  systems  acquisition  programs 
in  the  DoD  are  subject  to  acquisition 
siTeamhning  policies  and  procedures  as 
speafied  in  DoD  Directive  5000.43  and 
MIL-llDBK  248 

(1)  Requirements  that  are  not 
mandated  by  law  or  established  DoD 
policy  and  that  do  not  contribute  to  the 
operational  effectiveness  and  suitability 
of  the  system,  or  effective  management 
of  its  acquisition,  operation,  or  support 
shall  be  excluded. 

(2)  .\\  the  outset  of  development, 
system-level  requirements  shall  be 
specified  in  terms  of  mission- 
performance,  operational  effectiveness, 
and  operational  suitability. 

(3)  During  all  acquisition  phases, 
solicitauona  and  contracts  shall  state 
management  requirements  in  terms  of 
results  needed  rather  than  "how-io- 
manage"  procedures  for  achieving  those 
results. 


3S202 
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(4|  The  Govemmenl  program  manager 
shall  have  the  authority  and  be  held 
accountable  for  determining  what 
technical  requirements  should  be 
incorporated  in  the  contract,  subject  to 
appropnate  review  by  the  established 
DoD  and  cognizant  DoD  component 
review  procedures. 

5.  Section  210.004  is  amended  by 
adding  paragraph  (a)(3]  to  read  as 
follows: 

210.004    Selecting  speclflcatlona  or 
descriptions  for  use. 

(a)   •    '    • 

[3]  Statements  of  work  subject  to 
acquisition  streamlining  shall  stale 
whether  indivndual  specifications, 
standards,  and  related  documents  are 
provided  for  guidance  only  or  as  firm 
requirements.  Where  contract 
documents  are  specified  for  guidance 
only,  the  contraclor  shall  be  required  to 
evaluate  the  documents  in  relation  to 
the  performance  requirements  and  to 
recommend  a  tailored  application  of  the 
documents  for  any  subsequent  phase  of 
the  system  acquisition  program.  While 
there  may  be  some  mandatory  design  or 
performance  requirements  applied  to  a 
single  phase  or  through  the  acquisition 
cycle,  the  citation  of  specifications, 
standards,  and  related  documents  shall: 

(i)  Speafy  results  desired,  rather  than 
"how-to-design"  or  "how-to-manage*. 

(ii)  Be  tailored  to  the  unique 
circumstances  of  individual  acquisition 
programs. 

(ill)  Be  for  guidance  only,  except  as 
provided  in  paragraph  {a)(3)[v)  of  this 
section,  if  included  for  acquisition 
programs  prior  to  entering  the  full-scale 
development  phase  of  their  life  cycle. 

(iv)  Be  for  mandatory  compliance  only 
for  directly  cited  and  first-tier 
referenced  documents,  except  as 
provided  in  paragraph  {a)(3)(v]  of  this 
section,  for  acquisition  programs  in  the 
full-scale  development  phase  of  their  life 
cycle.  All  other  reference  documents 
second-tier  and  below  shall  be  for 
guidance  only. 

(v]  Be  for  mandatory  compliance 
including  all  levels  of  referenced 
documents,  if  they  (A)  define  the 
product  baseline  for  acquisition 
programs  in  the  production  phase:  (B) 
call  for  nondeveiopmental  items,  such  as 
standard  parts  or  off-the-shelf  items;  or 
(C)  cover  design  constraints  which  have 
been  directed  and  have  been  tailored  to 
the  maximum  extent  practicable. 

(4)  If  the  contractor  is  to  evaluate  and 
recommend  tailored  application  for  a 
subsequent  phase,  the  contract 
statement  of  work  must  delineate  the 
effort  required. 


8.  Section  210.011  is  amended  by 
adding  paragraph  (S-73)  to  read  as 
follows: 

210.011    Solicitation  provisions  and 
contract  ctauses. 


(S-73)  The  contracting  officer  shall 
insert  the  clause  at  252.210-7005. 
Acquisition  Streamlining,  in  solicitations 
and  contracts  for  system  acquisition 
programs  (see  210.002). 

PART  215— CONTRACTING  BY 
NEGOTIATION 

7.  Section  215.608  is  amended  by 
adding  paragraph  (S-70)  to  read  as 
follows: 

215.608    Proposal  evaluation. 

(S-70)  When  a  procurement  is  subject 
to  acquisition  streamlining,  the 
contracting  officer  may  want  to  include 
in  the  solicitation  evaluation  criteria  on 
cost-performance  trade-offs. 
application/tailoring  recommendations, 
and  cost-effectiveness  of  the  proposed 
technical  approach. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

8.  Section  252.210-7005  is  added  to 
read  as  follows; 

2S2JE10-7005    Acquisition  streamlining. 

As  prescnbed  in  210.011(5-73),  insert 
the  following  clauses: 

AcquisitioD  StreamUning  {APR  1988) 

(a)  It  is  the  objective  of  the  Government  to 
acquire  systems  that  meet  stated 
performance  requirements.  The  Government 
also  desires  to  avoid  over-specification  and 
to  ensure  that  cost-effective  requirements  are 
included  in  future  acquisitions.  The 
Contractor  shall  prepare  and  submit 
acquisition  streamlining  recommendations  in 
accordance  with  the  statement  of  work  of 
this  contract.  Tliese  recommendations  shall 
be  formatted  and  submitted  as  identified  in 
the  contract  data  roqulremenis  Ust  (CDRL). 
However,  recommendations  may  be 
accepted,  modified,  or  rejected  by  the 
Government. 

(b)  The  Contractor  shall  insert  this  clause, 
including  this  paragraph  [b),  in  all 
subcontracts  in  excess  of  one  miUion  dollars 
(Si  million}. 

(End  of  clause) 

[FR  Doc.  68-20512  Filed  9-9-88;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  259 

(Dockat  No.  S034&-e046] 

Interim  Rshing  Vessel  Capital 
Construction  Fund  Procedures 

agency:  National  Marine  Fisheries 
Service  (NMFSI,  NOAA,  Commerce. 
ACTION:  Interim  rule. 

summary:  The  Fishing  Vessel  Capital 
Construction  Fund  [FVCCF)  program 
defers  Federal  tax  on  fishing  vessel 
income  reserved  for  eligible  projects. 
This  rule  modifies  Program  reporting 
requirements  because  the  Tax  Reform 
Act  of  1986  has  mandated  the 
submission  to  the  Internal  Revenue 
Service  of  certain  information.  The  rule 
would  allow  NOAA  to  comply  with  that 
requirement. 

EFFtCTIVE  date:  September  12,  19Ba 
The  first  reports  required  are  for  1987 
and  shall  be  due  October  12, 1988. 
AODAESS:  Comments  on  the  information 
collection  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Desk  Officer  for 
NOAA.  Office  of  Management  and 
Budget.  Washington,  DC  20235. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Grable  (Financial  Services 
Divi.sion,  N\4FS),  (202]  673-5424. 
SUPPLEMENTARY  INFORMATION:  The 
(■TCCF  Program  defers  Federal  tax  on 
fishing  vessel  income  reserved  for  the 
construction,  reconstruction,  or 
acquisition  and  reconstruction  of  fishing 
vessels.  Contracts  between  the  Program 
and  its  participants  are  required.  These 
contracts  specify:  (a)  The  vessels 
eligible  to  defer  income  tax.  (b)  where 
funds  will  be  deposited,  (c)  what 
projects  those  funds  are  reserved  for. 
and  (d)  other  aspects  of  the  tax  deferral 
agreement-  Tax  is  deferred  on  all 
taxable  income  deposited  in  accordance 
with  Program  contracts.  Funds  eligible 
for  deposit  include:  (a)  All  or  any 
portion  of  taxable  income  from  fishing 
vessel  operations,  (b)  100  percent  of  the 
net  proceeds  from  the  sale  or  other 
disposition  of  fishing  vessels,  (c)  all  or 
any  portion  of  depreciation  allowances, 
and  all  or  any  portion  of  income  earned 
from  the  investment  of  FVCCF  Program 
deposits- 
Deferred  taxes  are  eventually 
recaptured  through  a  reduction  of 
depreciation  basis,  for  tax  purposes,  of 
vessels  constructed,  reconstructed,  or 
acquired  and  reconstructed  with  tax- 
deferred  funds  under  this  Program. 
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Program  projects  may  be  scheduled 
for  completion  up  to  10  years  in  the 
future.  All  withdrawals  of  tax-deferred 
funds  must  be  in  accordance  with 
Program  contracts.  There  are  possibly 
severe  tax  consequences  for 
unauthorized  withdrawals.  Rules  for  the 
FVCCF  Program  appear  at  50  CFR  Part 
2.'J9  and  26  CFR  Part  3.  The  Program  la 
authorized  by  section  607  of  the 
Merchant  Marine  Act,  1936.  as  amended 
(46  U.S.C.  1177). 

This  rule  is  required  by  section  261  (d) 
of  the  Tax  Reform  Act.  1986  (Pub.  L  99- 
514).  enacted  on  October  22. 1986. 
Section  259.35  of  the  F\^CCF  Program's 
present  rules  (50  CFR  Part  259)  requires 
all  Program  participants  to  submit  an 
annual  deposit/withdrawal  report 
specifying  all  such  activity  under 
Program  contracts  This  annual  end-of- 
IBX  year  report  is  due  30  days  after  the 
due  dale,  with  extension  (if  any),  for 
filing  Federal  income  tax  returns. 

The  Tax  Reform  Act.  1986.  however, 
requires,  for  each  calendar  year 
beginning  afier  December  31. 1986.  that 
the  Secretary  of  Commerce  provide  the 
Secretary  of  the  Treasury,  within  120 
days  after  the  end  of  the  year,  with  a 
written  report  which,  among  other 
things,  sets  forth  the  name  and  taxpayer 
identification  number  of  each  person 
making  any  withdrawal  from  or  deposit 
into  (and  the  amount  thereof)  a  Capital 
Construction  Fund  during  such  calendar 
year. 

Under  present  rules,  the  reporting  due 
tlale  for  agreement  holders  to  report  to 
the  Secretary-  of  Commerce  can  be  more 
than  120  days  after  the  close  of  the 
calendar  year  becau.se  various 
taxpayers  are  entitled  to  various 
evtensions  in  the  due  date  for  filing  their 
returns.  Thus,  in  many  cases,  the 
Stcretary  of  Commerce  will  receive 
deposit  and  withdrawal  information  loo 
Lite  to  include  it  in  the  report  required 
fur  the  Secretary  of  the  Treasury. 

This  rule  change  will  require  FVCCF 
dgreement  holders  to  submit  certain 
preliminary  deposit  and  withdrawal 
informalion  at  the  close  of  the  calendar 
year  in  sufficient  lime  for  It  to  be 
processed  and  included  in  the  report 
required  for  the  Secretary  of  the 
Treasury  under  the  Tajt  Reform  Act  of 
1986.  This  is  in  addition  to  final  deposit 
and  withdrawal  information  to  be 


submitted  at  the  end  of  the  tax  year  by 
the  Secretary  of  Commerce  as  required 
under  current  regulations. 

Classification 

The  agency  has  reviewed  this 
rulemaking  in  accordance  with 
Executive  Order  12291.  "Federal 
Regulations",  and  determined  that  it  is 
not  a  "major"  rule  requiring  a  regulatory 
impact  analysis  because  it  has  no  effect 
on  the  economy,  costs,  or  prices,  and 
has  no  impact  on  competition, 
employment,  investment,  or 
productivity.  As  this  rulemaking  relates 
to  a  program  vsnlh  benefits  and  contracts 
for  benefits,  it  is  exempt  from  the  notice- 
and-comment  and  delayed  effective  date 
provisions  of  the  Administrative 
Procedure  Act  and  thus  from  the 
Regulatory  Flexibility  Act  requirement 
of  a  regulatory  fiexibility  analysis. 
Further,  the  Assistant  Administrator  for 
Fisheries,  National  Oceanic  and 
Atmospheric  Administration,  has 
determined  that  this  final  rulemaking 
does  not  require  the  preparation  of  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act. 
This  rule  does  not  contain  policies  with 
Federalism  implications  suffidt?nt  to 
warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612.  Finally,  this  rule  contains  a  new 
collection  of  information  requirement  at 
50  CFR  2.'i9.3S(a).  This  collection  of 
informalion  has  been  cleared  by  0MB 
under  Control  No.  0646-0200  The  Public 
reporting  burden  is  estimated  to  be  O.as 
hours  per  response.  Comments  on  the 
information  collection  should  be 
directed  to  the  Office  of  Information  and 
Regulatory  Affairs.  (See  Addresses). 

List  of  Subjects  In  50  CFR  Part  259 

Fisheries.  Fishing  vessels.  Income 
taxes 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  Part  259  is  amended 
as  follows: 

PART  259— AMENDED 

1.  The  authority  citation  for  Part  259  is 
revised  to  read  as  foDowE: 

Authority:  46  VSC  1177 

2.  in  §  259.35.  paragraph  (a)  is  revised 
to  read  as  follows; 


£  250  35    AnnuaJ  deposit  and  withdrawal 
reports  required. 

(a)  The  Secretary  will  require  from 
each  Interim  CCF  Agreement  holder 
(Pariy)  the  following  aimual  deposit  and 
withdrawal  reports.  Failure  to  submit 
such  reports  may  be  cause  for 
involuntary  termination  of  CCF 
Agreements. 

(1)  A  preliminary  deposit  and 
withdrawal  report  at  the  end  of  each 
calendar  year,  which  must  be  submitted 
not  later  than  45  days  after  the  close  of 
the  calendar  year.  The  report  must  give 
the  amounts  withdrawn  f^m  and 
deposited  into  the  party's  CCF  during 
the  subject  year,  and  be  in  letter  fonn 
showing  the  agreement  holder's  name. 
FVCCF  identification  number,  and 
taxpayer  identification  niunt>er-  Each 
report  must  bear  certification  that  the 
deposit  and  withdrawal  information 
given  includes  all  deposit  and 
withdrawal  activity  for  the  year  and  the 
account  reported.  Negative  reports  roust 
be  submitted  in  those  cases  where  there 
is  no  deposit  and/or  withdrawal 
activity.  If  the  party's  tax  year  is  the 
same  as  the  calendar  year,  and  if  the 
final  deposit  and  withdrawal  report 
required  under  paragraph  (a)(2)  of  this 
section  is  submitted  before  the  due  dale 
for  this  preliminary  report,  then  this 
report  is  not  required. 

(21  A  final  deposit  and  withdrawal 
report  at  the  end  of  the  tax  year,  which 
shall  be  submitted  not  later  than  JO  days 
after  expiration  of  (he  due  dale,  with 
extensions  (if  any),  for  filing  the  party  s 
Federal  income  tax  return.  The  report 
must  be  made  on  a  form  prescnbed  by 
the  Secretary  using  a  separate  form  for 
each  FV'CCFdtposiiorj'  Each  report 
must  bear  certification  that  the  deposit 
and  withdrawal  information  given 
includes  all  deposit  and  withdrawal 
activity  for  the  year  and  account 
reported.  Negative  reports  must  be 
submitted  in  those  cases  where  there  is 
no  deposit  and/or  withdrawal  activity. 

September  6. 198a. 
fames  W.  Breanan. 

Assistant  Administntor  for  Fisheries. 
National  Marine  Fisherif^s  Service. 
[FK  Doc  68^20647  Filed  9  0  S»:  8:45  am] 

BIU-IHG  COOC  3910-22-11 


35204 


Proposed  Rules 


Federal  Regislet 
Vol.  53.  No.  176 
Monday.  September  12,  1888 


This   sectfon    of   me   FEDERAL   REGISTER 
contains   nobces  to  th«  poblic  ot  the 
proposed  issuance  o(  rules   and 
regulations.    The  purpose  o*   these   notices 
IS  to  gtve   interested  persons  an 
oopoftunity   to    participate   in   me   oiie 
ma*ung  pnof  to  the  adoption  ot  the  final 
ojies. 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[EE-158-86,  160-«e] 

Excise  and  Income  Taxes;  401(k) 
Arrangements  Under  the  Tax  Reform 
Act  of  1986  and  Nondiscrimination 
R«qulrements  for  Employee  and 
Matching  Contributions 

AQENCY:  Internal  Revenue  Service, 

Treasury. 

action:  Corrections  to  notice  of 

proposed  rulemaking. 

SUMyARv:  This  document  contains 
corrections  to  the  Federal  Re^ster 
publication  on  Monday.  August  8, 1968. 
beginning  at  53  FR  29719  of  the  notice  of 
proposed  rulemaking.  The  proposed 
rules  relate  to  cash  or  deferred 
arrangements  described  m  section 
4(n[k)  of  the  Internal  Revenue  Code  of 
1988.  and  nondiscrimination  rules  for 
employee  contnbutions  and  matching 
contributions  made  to  employee  plana 
contained  m  section  401(m)  of  the  Code. 
These  changes  were  made  to  the  Code 
by  the  Tax  Reform  Act  of  1986. 
DATES:  These  regulations  are  effective 
for  plan  years  beginning  after  December 

31,  1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  D.  Gibbs  of  the  Employee 
Benefits  and  Exempt  Organizations 
Division.  Office  of  the  Chief  Counsel. 
Internal  Revenue  Service,  1111 
Constitution  Avenue.  N'W.,  Washington. 
DC  20224  (Attention:  CC:LR:T]  (202-377- 
9372)  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 
Background 

On  August  8,  1988.  proposed  rules 
relating  to  cash  or  deferred 
arrangements  and  nondiscrimination 
rules  for  employee  contributions  and 
matching  contnbutions  v^ere  published 
in  the  Federal  Register  (53  FR  29719). 
The  amendments  were  proposed  to 
conform  the  regulations  to  changes  in 


the  applicable  tax  taw  made  by  the  Tax 

Reform  Act  of  1986. 

Need  for  Correction 

As  published,  the  proposed  rules 
contain  typographical  errors  which  may 
prove  to  be  misleading  and  are  in  need 
of  correction. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
proposed  rules  (EE-1 58-86. 160-B6). 
which  was  the  subject  of  FR  Doc.  88- 
17721  (53  VR  29719),  is  corrected  as 
follows: 

S1.401(k>-0    I  Corrected  I 

Paragraph  1.  On  page  29723.  column  1, 
in  the  table  of  contents.  S  1.401(k)- 
1(e)(1).  which  reads,  "(1)  Qualified 
profit-sharing,  stock  bonus.  pre-ERISA 
money  purchase,  and  rural  elective 
cooperative  plan  requirement."  is 
removed  and  the  language  "(1)  Qualified 
profit-sharing,  slock  bonus.  pre-ERISA 
money  purchase,  and  rural  electric 
cooperative  plan  requirement."  is  added 
in  its  place. 

§  1.401(k>-1    [Corrected) 

Paragraph  2.  On  page  29729.  column  1, 
line  10  of  3  l-4m(k)-l(fll5)(iii).  which 
reads,  "paragraph  (g)(fl)(iii)(A)(I)  of  this 
section."  is  removed  and  the  language 
"paragraph  tg)(8)(iii)(A)(2)  of  this 
section,"  is  added  in  its  place. 

Paragraph  3-  On  page  29729,  column  1, 
line  21  of  3  1.401(k)-l(nf5)(iii),  which 
reads,  "paragraph  (g)(8)(iii)(A)(2),  then 
the"  is  removed  and  the  language 
"paragraph  (g)(8)(iii)(A)(7).  then  the"  is 
added  in  its  place. 

Paragraph  4.  On  page  29736.  column  1, 
line  11  of  §  1.401{k)-l(e)(4)(iii).  which 
reads.  "(f)(13)(iii)(7)  of  this  section,  then 
the"  is  removed  and  the  language 
"(f)(13)(iii)(A|(^)  of  this  section,  then 
the"  is  added  in  its  place. 

Paragraph  5.  On  page  29736,  column  1, 
line  24  of  5  l-401{kH(e)(4){iiil.  which 
reads,  "under  paragraph  {n(13)(iii)(2)  of 
this"  is  removed  and  the  language 
"under  paragraph  (f)(13)(iii)(A)(3)  of 
this"  18  added  in  its  place. 

Paragraph  6.  On  page  29736.  column  1. 
line  41  of  §  1.4m(k)-t(e)(4)(iii].  which 
reads.  ■(r)(13)(iii)(7).  and  shall  be 
allocated"  is  removed  and  the  language 
'(0(13)(iii)(A)(;).  and  shall  be  allocated" 
ts  added  in  its  place. 


§  1.401  <m>-3    [Corrected  I 

Paragraph  7.  On  page  29740.  column  1. 
line  13  of  S  l,401(m}-2(c)(3).  which 
reads,  "described  in  3  l.40l(m)- 
l(b)(6)(li).  as"  18  removed  and  the 
language  "described  in  §  1.401(m}- 
1(e)(2),  as"  is  added  m  its  place. 
Dale  D.  Goode, 

Chief.  Technical  Section  Legishtion  and 
Regulations  Division. 
[FR  Doc.  88-20628  Filed  9-9-B6:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[A-1-FRL-34  43-61 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Rhode 
Island;  Reasonably  Available  Control 
Technology  for  Providence  Metalilzlng 

AOENCv:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule, 

8UMMARV:  EPA  is  proposing  to  approve 
a  proposed  Stale  Implementation  Plan 
(SIP)  revision  submitted  by  the  State  of 
Rhode  Island.  This  revision  defines  and 
imposes  reasonably  available  control 
technology  (RACT)  on  Providence 
Metallizing  located  in  Pawtucket,  Rhode 
Island.  This  revision  is  necessary  to 
limit  volatile  organic  compound  (VOC) 
emissions  from  this  source.  The 
intended  effect  of  this  action  is  to 
propose  approval  of  a  source-specific 
RACT  determination  made  by  the  State 
in  accordance  with  commitments 
specified  in  its  Ozone  Attainment  Plan 
approved  by  EPA  on  July  6. 1983  (48  FR 
31026). 

This  action  is  being  taken  in 
accordance  with  section  110  of  the 
Clean  Air  Act. 

DATE:  Comments  must  be  received  on  or 
before  October  12. 1988. 
ADDRESSES:  Comments  may  be  mailed 
to  Louis  F.  Gitto,  Director.  Air 
Management  Division.  EPA  Region  I. 
Room  2313.  JFK  Federal  Building. 
Boston.  MA  02203.  Copies  of  the  Slate 
Submittal  and  EPA's  Technical  Support 
Document  for  this  proposed  action  are 
available  for  public  inspection  durmg 
normal  business  hours  at  the 
Environmental  Protection  Agency. 
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K(  e  on  I,  jFK  Fed*'ral  Building,  Room 

2Jn.  Boston.  MA  02203;  and  the 

Division  of  Air  and  Hazardous 

Materials,  Department  of  Environmental 

Management.  291  Promenade  Street. 

Providence.  Rl  02908. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Judt^r,  (617)  5fi5-3248;  FTS 

835-3248. 

SUPPLEMENTARY  INFORMATION:  On  April 

3, 1987,  The  Rhode  Island  Department  of 
Environmental  Management  (DEM) 
submitted  a  proposed  consent 
agreement  between  the  DEM  and 
Providence  Metallizing  to  EPA  for 
parallel  processing  as  a  SIP  revision. 
The  consent  agreement  estabHshes  and 
imposes  RACT  to  control  VOC 
emissions  from  Providence  Metallizing 
Rhode  Island  SIP  Regulation  No.  15, 
subsection  15. 5  requires  that  RACT  be 
defined  for  all  otherwise  unregulated 
VOC  emitting  stationary  sources  greater 
than  or  equal  to  100  tons  per  year.  EPA 
approved  this  subsection  of  Regulation 
No.  15  on  July  6. 1983  (48  FR  31026)  as 
part  of  Rhode  Islands  Ozone 
Attainment  Plan.  That  approval 
stipulated  that  all  RACT  determinations 
made  by  the  DEM  under  subsection  15.5 
would  be  submitted  to  EPA  as  source- 
specific  SIP  revisions.  Providence 
Metallizing  is  considered  a 
miscellaneous  VOC  emitting  source 
because  it  coals  plastic  and  metal  parts, 
and  Rhode  Island  does  not  have  a  RACT 
regulation  specifically  for  plastic  or 
metal  parts  coating. 

The  DEM  has  determined  that  3.5 
pounds  VOC/gallon  of  coating  (minus 
wuter)  met  on  a  facility-wide  basis  over 
a  daily  (24  hour)  averaging  period  is 
RACT  for  Providence  Metallizing.  This 
consent  agreement  was  issued  pursuant 
to  requirements  found  in  Rhode  Island 
Regulation  No.  IS,  subsection  15.5. 
Further,  this  consent  agreement  was 
issued  by  the  DEM  in  accordance  with 
the  principles  of  EPA's  Emission  Trading 
Policy  published  on  December  4,  1986 
(51  FR  43814).  This  consent  agreement 
fulfills  all  of  Ihe  requirements  set  by 
EPA  in  our  approval  of  Rhode  Island's 
Regulation  No.  15.  subsection  15.5  as 
approved  by  EPA.  as  well  as  EPA's 
Emission  Trading  Policy. 


EPA  and  the  DEM  worked  closely  in 
developing  a  RACT  emission  limit  for 
Providence  Metallizing.  Providence 
Metallizing  coats  plastic  parts,  which 
are  not  covered  under  any  of  EPA's 
Control  Techniques  Guideline  (CTG) 
documents.  In  order  to  determine  if  the 
3.5  pounds  VOC/gallon  of  coating 
(minus  water)  limit  developed  by  the 
DEM  represents  RACT  for  the  coating  of 
plastic  parts.  EPA  has  reviewed  the 
approved  emission  limits  specified  by 
other  states  for  plastic  parts  coalers  and 
has  determined  that  this  emission  limit 
is  consistent  with  those  regulations. 
Providence  Metallizing  also  coats  metal 
parts.  The  DEM  has  determined  that  the 
emission  reductions  that  will  be 
achieved  by  requiring  Ihe  source  to  meet 
an  emission  limit  of  3.5  pounds  of  VOC/ 
gallon  of  coating  (minus  water)  are 
greater  than  the  emission  reductions 
which  could  have  been  achieved  by 
subjecting  the  individual  coaling 
operations  (i.e.,  clear  coat  application, 
base  coat  application  and  color  coat 
application)  to  the  applicable  emission 
limits  recommended  by  the 
miscellaneous  metn!  parts  and  products 
surface  coating  CTG.  (For  further 
information  on  the  justification  of  this 
emission  limiL  see  the  Technical 
Support  Document  prepared  for  this 
revision  available  from  the  EPA 
Regional  Office  listed  in  the  addresses 
section.) 

As  previously  stated.  Providence 
Metallizing  will  meet  the  RACT 
emission  limit  of  3.5  pounds  VOC/gallon 
of  coating  (minus  water)  on  a  facility- 
wide  basis  over  a  daily  averaging 
period.  Providence  Metallizing  will  be 
using  add-on  conti^l  equipment  on  five 
spray  booths  to  generate  sufficient 
reductions  to  compensate  for  emissions 
above  the  3.5  pounds  VOC/gallon  of 
coating  (minus  water)  limit  at  three 
uncontrolled  spray  booths  so  that  RACT 
may  be  met  on  a  facility-wide  basis. 
This  control  strategy  to  meet  RACT  on  a 
facility-wide  basis  is  commonly  referred 
to  as  a  bubble.  As  part  of  the  formal  SIP 
revision  submittal  for  this  bubble,  Ihe 
Rhode  Island  DEM  must  submit  the 
calculation  method  that  will  be  used  to 
determine  whether  or  not  Providence 


Metallizing  is  in  compliance  with  the 
conditions  of  its  bubble  approval. 

Prior  to  final  rulemaking  by  EPA.  the 
DEM  must  insure  that  Providence 
MetaUizing's  production  is  not  changed 
in  any  way  which  could  compromise  the 
fact  that  this  single  emission  limit  is 
more  stringent  than  the  individual 
emission  limits  recommended  by  the 
miscellaneous  metal  parts  and  products 
surface  coating  CTG  for  the  various 
metal  coating  operations  at  Providence 
Metalli2ing.  Therefore,  the  quantity  of 
coalings  being  applied  in  the  various 
coating  operations  at  Providence 
Metallizing  must  continue  to  be  applied 
in  a  ratio  which  insures  that  a  facility- 
wide  emission  limit  of  3.5  pounds  of 
VOC/gallon  of  coaling  (minus  water]  is 
at  least  as  stringent  as  the  application  of 
the  individual  emission  limits 
recommended  by  the  CTG.  Further,  the 
DEM  musi  include  Providence 
MetaUizing's  daily  recordkeeping  sheets 
with  the  formal  SIP  revision.  These  daily 
records  must  include,  on  a  hne-by-line 
basis,  the  coating  identificatioo  number, 
the  coaling  function  (i.e.,  lop  clear  coal, 
base  coal,  color  coat),  the  VOC  content 
of  each  coating  as  applied  (as 
determined  by  EPA  Reference  Method 
24).  and  the  amount  of  each  coating  used 
each  day.  Further.  Providence 
Metallizing  must  record  on  a  continuous 
basis,  the  incinerator  combustion 
temperature,  and  air  fiow  rate  through 
the  incinerator. 

This  consent  agreement  between 
Providence  Metallizing  and  the  DEM 
meets  all  of  the  tests  in  EP.^'s  Emission 
Trading  Policy  published  on  December 
4. 1986  (51  FR  43814).  (For  a  complete 
discussion  of  the  applicable  tests  of 
EPAs  Emission  Trading  Policy,  as  well 
as  Providence  MetaUizing's  fulfillment 
of  these  tests,  see  the  Technical  Support 
Document  referenced  above.) 
Compliance  with  the  facility-wide  RACT 
limit  of  3.5  pounds  VOC/gallon  of 
coaling  (minus  water)  met  on  a  facility- 
wide  basis  will  result  in  an  approximate 
67  percent  reduclion  in  VOC  emissions 
from  Providence  Metallizing. 

Neither  actual  nor  allowable 
emissions  from  Providence  Metallizing 
will  increase  as  a  result  of  this  bubble. 


Aclutf  Emmnni  at  RACT  >  (pounda  VOC/day) 

AUomM  Emssnna  at  RACT  •  (paunds  VOC/dayl 

Baton  bubbto 

Attar  bubUe 

Changa 

Belore  buHbte 

AHer  bubble 

CTiange 

seos 

ssoe 

00 

S808 

5608 

00 

■  Based  on  the  source's  actual  operating  history  of  ?S0  days  per  yeaf/24  hours  per  day  dunrtg  19S5 

'  Bas«d  on  Vw  source's  maximum  capacity.  24  hours  p^  day,  5  days  ofv  waeV.  and  50  w««ks  per  year  (daily  production  is  rrtanmized) 


The  State  submitted  this  bubble  to 
EPA  after  EPA  published  the  Final 


Emissions  Trading  Policy  Statement 
(Final  ETPS)  on  December  4. 1986  (51  FR 


43814).  At  the  lime  of  the  Slate's 
submittal,  although  the  area  was  nol  in 
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?irM;n:T:pnt  of  the  ozone  national 
ambu:nl  air  quality  standard  fNAAQS). 
FJ^A  hdd  approved  the  SIP  for  the  area, 
mdudins  the  attammpnf  demonstration. 
39  providing  for  attainment  by  1982. 
Thus,  at  the  time,  the  arra  was 
considered  a  nonattamment  area  with 
an  approved  demonstration  [NAWAD] 
for  purposes  of  applying  the  Final  ETPS. 
Under  the  Fmal  ETPS.  a  bubble  in  a 
NAWAD  is  approvable  if  the  baselme  is 
consistent  with  the  assamphons  used  in 
the  approved  SIP.  and  the  bubble  does 
not  interfere  with  attninment  of  the 
ozone  NAAQS.  For  the  reasons 
discussed  above,  this  bubble  meets 
these  requirements. 

However,  while  EPA  was  considering 
this  bubble,  it  received  additonal 
information  that  the  approved  SIP  is  not 
adequate  to  provide  for  attainment  by 
the  end  of  1982.  On  November  24. 1987. 
EP.A  staled  in  the  Federal  Register  that 
air  quality  monitcrs  revealed  sufficient 
exceedances  of  the  ozone  standard  in 
the  area  and  that  a  SIP  call  may  be 
issued  (52  FR  450*4).  A  SIP  call  is  a 
finding  bv  EPA  under  Clean  Air  Act 
Subsection  1  T0(a)(2)(H)  that  the  SIP 
does  not  provnde  for  attainment  by  the 
required  dale,  and  thus  amounts  to  a 
revocation  for  certain  purposes  of  EPA's 
approval  of  the  SIP  and  the  attainment 
demonstration.  Further,  that  Federal 
Re^ster  notice  outlined  EPA's  Proposed 
Pnhcy  for  requinng  revised  SIPs  in  areas 
stiU  violating  the  ozone  standard  after 
December  31. 1987,  Since  publishing  this 
notice,  air  quality  monitors  ha\  e 
revealed  additional  exceedances  of  the 
standard  during  1987  On  May  25.  1988. 
EP.A  issued  a  SIP  call  for  this  area 

For  purposes  of  the  general 
appUcabiiity  of  the  Fin^l  ETPS.  the 
issuance  of  the  SIP  call  has  converted 
the  area  into  a  nonailainment  area 
lacking  an  approved  demonstration 
(NALAD).  (51  FR  43839,  column  3.) 
Under  the  general  rule  of  the  Final 
ETPS.  which  would  apply  to  all 
submissions  of  bubbles  by  the  State  to 
EPA  after  the  dale  of  the  SIP  call,  the 
bubble  would  be  approvable  only  if  it 
met  the  following  three  tests: 

(i)  The  baseline  must  be  calculated 
using  the  lower  of  actual,  SIP-allowable. 
or  RACT-allowable  values  for  each 
baseline  factor,  determmed  as  of  the 
date  the  source  submitted  the  bubble 
application  to  the  State. 

(ii)  The  bubble  must  produce  a 
reduction  of  at  least  20  percent  in  the 
emissions  remaining  after  application  of 
the  baseline  specified  above, 
(lii)  The  State  must  provide 
assurances  ihat  the  proposed  trade  will 
be  consistent  with  its  efforts  to  attain 
the  ambipnt  standard.  The  Final  ETPS 


sets  out  five  rppresentations  that  the 
State  must  make. 

However,  this  bubble  was  submitted 
to  EPA  on  Apni  3.  1987,  approximately 
four  months  after  the  publication  of  the 
Final  ETPS.  At  the  time,  the  bubble  was 
in  a  NAWAD  and  was  consistent  with 
the  ETPS  tests  for  that  area.  The  ETPS 
did  not  explicitly  contemplate  the  tests 
for  this  bubble,  which  was  submitted  by 
the  State  after  publication  of  the  Final 
ETPS.  at  a  time  when  the  area  was  a 
NAW.AD-  The  bubble  met  each  of  the 
tests  of  the  ETPS  for  that  area,  but  the 
area  received  a  SIP  call  that  converted  it 
to  a  NALAD.  before  EPA  acted  on  the 
bubble. 

The  ETPS  is  a  policy  statement  that 
does  not  set  out  requirements  that  apply 
with  equal  force  in  all  circumstances.  In 
different  circumstances.  EPA  may  apply 
different  requirements.  Beyond  this,  the 
proposed  actions  in  today's  notice  are 
consistent  with  the  pnnciples  of 
grandfathering  that  the  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  has 
applied  when  an  agency  changes  policy 
requirements,  but  seeks  to  apply  the 
former  policy  to  certain  actions  pending 
before  the  agency  at  the  time  of  the 
policy  change.  Under  these  principles. 
the  agency  may  apply  the  former  policy 
when:  (i)  The  new  policy  represents  an 
abrupt  departure  from  well  established 
practice;  (ii)  affected  parties  have  relied 
on  the  old  policy:  (iii)  the  new  policy 
imposes  a  large  burden  on  those 
affected;  and  (iv)  there  is  no  strong 
statutory  interest  in  applying  the  new 
policy  generally.  Sierra  Club  vs.  EPA. 
719  F.2d  436  (DC  Cir.  1982).  cert.  den. 
488  U.S.  1204(1984). 

Although  these  grandfathering 
principles  do  not  literally  apply  in  the 
case  of  this  bubble  because  EPA  has  not 
issued  any  new  pohcy,  EPA  believes 
that  these  principles  provide  a  helpful 
analogy  because  of  the  changed 
circumstances,  specifically  the 
conversion  from  NAWAD  to  NALAD, 
these  areas  found  themselves  in  while 
EPA  was  considering  the  bubble 
application.  EPA  believes  that  applying 
the  requirements  outlined  below  will  be 
consistent  with  the  fact  that  the  ETPS  Is 
a  policy  statement  whose  tests  may  not 
apply  with  equal  force  in  all 
circumstances,  and  with  grandfathering 
principles. 

Therefore.  EPA  has  determined  that 
different  requirements  should  apply  to  a 
bubble,  such  as  this  one.  submitted  prior 
to  the  SIP  call.  This  bubble  uses  a  lower 
of  actual.  SIP-allowable,  or  RACT- 
allowable  baseline.  However,  the 
bubble  is  not  required  show  any 
reduction  in  emissions  beyond  the 
baseline. 


Further,  EPA  does  believe  that  the 
Stale  should  provide  the  Stale 
assurances  identified  in  the  ETPS. 
Specifically,  the  Stale  must  make  the 
foUowmg  representations  to  EPA; 

(i)  The  bubble  emission  limits  will  be 
included  any  new  SIP  and  associated 
control  strategy  demonstration. 

(ii)  The  bubble  will  not  constrain  the 
State  or  local  af^ency's  ability  to  obtain 
any  additional  emission  reductions 
needed  to  expeditiously  attain  and 
maintain  ambient  air  quality  standards. 

(iii)  The  State  or  local  agency  is 
making  reasonable  efforts  to  develop  a 
complete  approvable  SIP  and  provides 
EPA  a  schedule  for  such  development 
(including  dates  for  completion  of 
emissions  inventory  and  subsequent 
increments  of  progress). 

In  addition,  these  Stale  assurances 
should  be  consistent  with  the  State's  SIP 
planning  obligations  under  the  Proposed 
Ozone  Strategy. 

EPA  believes  it  is  appropriate  to 
exempt  this  bubble  from  the  20  percent 
progress  requirement  on  equitable 
grounds:  The  Stale  and  the  source  had 
relied  on  the  area's  classification  as  a 
NAWAD  in  submitting  the  bubble. 
Subjecting  the  bubble  to  the  20  percent 
progress  requirement  would  be  a 
signiricanl  burden  because  the  bubble 
would  hkely  require  significant 
restructuring  to  be  approvable,  which 
would  require  the  State  to  undergo 
rulemaking  again. 

However,  EPA  believes  that  State 
assurances  of  the  type  described  above 
are  necessary.  Although  State 
assurances  create  some  burden.  ElPA 
does  not  consider  them  overly 
burdensome,  under  these  circumstances, 
because  (i)  the  State  is  required  to 
engage  in  SIP  planning  under  the 
Proposed  Ozone  Strategy;  and  (ii) 
absent  satisfaction  of  the  20  percent 
progress  requirement,  State  assurances 
protect  the  statutory  requirement  that 
tlie  bubble  does  not  interfere  with 
attainment  as  expeditiously  as 
practicable.  In  light  of  the  equitable 
considerations  noted  above,  and  the  fact 
that  Slate  assurances  would  be  required, 
exempting  the  bubble  from  the  20 
percent  progress  test  would  not 
undermine  the  requirement  under  Clean 
Air  Act  section  110  that  the  SIP  revision 
not  interfere  with  attainment  as 
expeditiously  as  practicable. 

Accordingly.  FJ'A  is  today  proposing 
to  approve  this  bubble  for  Providence 
Metallizing.  However.  EPA  will  not 
promulgate  final  approval  of  this  bubble 
until  the  State  submits  adequate 
assurances  when  this  SIP  revision  is 
formally  submitted  to  EPA.  Therefore, 
EPA  is  proposing  to  approve  Rhode 
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Island's  proposed  SIP  revision  for 
Providence  Metallizing,  which  was 
submitted  on  April  3, 1987.  and  is 
soliciting  public  comments  on  this 
revision.  These  comments  will  be 
considered  before  taking  Final  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
above  address. 

These  revisions  are  being  proposed 
under  a  procedure  called  "parallel 
processing"  (47  FR  27073).  If  the 
proposed  revisions  are  substantially 
changed,  in  areas  other  than  those 
identified  in  this  notice.  EPA  will 
evaluate  those  changes  and  may  publish 
a  revised  Notice  of  Proposed 
Rulemaking.  If  no  substantial  changes 
are  made  other  than  those  cited  in  this 
notice.  EPA  will  publish  a  Final 
Rulemaking  Notice  on  the  revision.  The 
final  rulemaking  by  EPA  will  occur  only 
after  the  SIP  revision  has  been  adopted 
by  Rhode  Island  and  submitted  to  EPA 
for  incorporation  into  the  SIP. 

Proposed  Action 

EPA  is  proposing  lo  approve  the 
proposed  consent  agreement  submitted 
by  the  DEM  as  a  SIP  revision  request  for 
Providence  Metallizing  in  Pawtucket, 
Rhode  Island.  The  proposed  consent 
agreement  requires  Providence 
Metallizing  lo  meet  a  facility-wide 
RACT  emission  limit  of  3.5  pounds 
VOC/gallon  of  coating  (minus  water) 
over  a  24  hour  averaging  period.  Prior  to 
final  rulemaking  on  this  SIP  revision,  the 
DEM  must  amend  the  consent 
agreement  as  described  in  this  notice 
and  formally  submit  the  rensed  version 
for  approval  and  incorporation  into  the 
SIP- 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

The  Administrator's  decision  to 
approve  or  disapprove  the  plan  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  sections  n0(a)(2)  (A)- 
(K)  and  110(a)(3)  of  the  Clean  Air  Act,  a?, 
amended,  and  EPA  regulations  in  40 
CFRPartSl. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 


Aulhorily:  42  U.S  C.  7401-7542. 
Michael  R.  Deland. 
Hcsional  Administrator.  Region  i 
(FR  Doc.  68-20329  Filed  B-S-S8:  B;4S  amj 
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40  CFR  Part  52 

I FRL-3444-2;  Region  M.  Docket  No.  81 1 

Approved  and  Promulgation  of 
Implementation  Plans:  Revision  to  the 
State  of  New  York  Implementation 

Plan 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

summary:  The  Environmental  Protection 
Agency  (FJ*A)  proposes  to  disapprove 
the  State  of  New  York's  submittals  of 
revisions  to  its  Slate  Implementation 
Plan  (SIP)  consisting  of  control  measures 
for  certain  specific  carbon  monoxide 
(CO)  hotspots  in  the  New  York  City 
metropolitan  area.  The  State's  submittal 
was  prepared  in  response  to 
commitments  made  in  the  1962  SiP  to 
develop  and  implement  control 
measures  for  identified  CO  hotspots. 
and  to  submit  those  measures  as  SIP 
revisions  for  EPA  review.  EPA  is 
proposing  to  diapprove  the  Group  Ul/lV 
hotspot  submittals  because  they  do  not 
meet  certain  provisions  of  the  Clean  Air 
Act,  including  section  172's  requirement 
that  the  SIP  provide  for  attainment  of 
the  CO  national  ambient  air  quality 
standards  (NAAQS)  by  December  31, 
1987. 

However,  EpA  is  also  proposing  to 
approve  those  individual  control 
measures  which  either  provide  for 
attainment  of  the  CO  NAAQS  at  the 
applicable  hotspots.  or  otherwise 
improve  and  strengthen  the  SIP  and  will 
not  interfere  with  timely  attainment  and 
maintenance  of  the  CO  NAAQS.  EPAs 
Final  approval  of  these  measures  would 
add  them  to  the  federally  enforceable 
SIP.  even  if  the  pending  revision  as  a 
whole  is  disapproved  due  to  lis  failure 
to  provide  for  attainment  at  all  Group 
lU/IV  hotspots. 

DATE:  Comments  must  be  received  by 
November  14. 1988. 
ADDRESSES:  Alt  comments  should  be 
addressed  to: 

Christopher  |.  Daggett.  Regional 
Administrator,  Environmental 
Protection  Agency,  lacob  J.  javils 
Federal  Building,  26  Federal  Plaza. 
New  York,  New  York  10278. 
Copies  of  the  submittal  are  available 
for  public  inspection  during  normal 
business  hours  at: 


Environmental  Protection  Agency. 
Region  II,  Air  Programs  Branch,  Jacob 
).  javits  Federal  Building.  26  Federal 
Plaza.  Room  1005.  New  York,  New 
York  10278. 

New  York  Slate  Department  of 
Elnvircnmental  Conservation.  Division 
of  Air.  50  Wolf  Road.  Albany.  New 
York  12233.  New  York  State 
Department  of  Environmental 
Conservation,  Region  2.  47-40  2l5t 
Street,  Long  Island  City.  New  York 
mm. 

FOR  njRTHER  INFORMATION  CONTACT: 

William  S.  Baker,  Chief.  Air  Programs 

Branch,  Environmental  Protection 

Agency,  Region  II.  Jacob  J.  (avits  Federal 

Building.  26  Federal  Plaza,  Room  1005. 

New  York.  New  York  10278.  (212)  254- 

2517. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  provisions  of  the  1977 
Amendments  to  the  Clean  Air  Act.  m 
1979  and  1982  the  State  of  New  York 
was  required  to  submit  lo  the 
Environmental  Protection  Agency  (EPA) 
revisions  to  its  Slate  Implementation 
Plan  (SIP)  for  the  New  York  City 
metropolitan  area  (New  York  City  and 
Nassau.  Suffolk.  Rockland  and 
Westchester  Counties).  These  rcWsions 
were  to  present  a  program  to  continue 
the  Slate's  efforts  toward  attainment  of 
the  national  ambient  air  quality 
standards  for  ozone  and  carbon 
monoxide  (CO).  The  required  SIPs  were 
submitted  and  EPA  approved  them  on 
May  21. 1980  (45  FR  33981)  and  on  |une 
17, 1985  (50  FR  25073].  In  its  June  17 
notice  EPA  noted  that  the  adequacy  of 
the  New  York  City  CO  hotspot  control 
program  would  be  ihe  subject  of  further 
EPA  review.  Today's  notice  announces 
EPA's  proposed  findings  in  the  latest 
phase  of  this  continuing  review 

II.  1982  SIP  Commitments 

The  1982  SIP  contained  a  commitment 
for  the  development  and  implementation 
of  control  programs  for  existing  and 
future  CO  hotspots. 

Based  on  an  air  quality  survey,  the  SIP 
identified  a  list  of  CO  hotspots  in  New 
York  City.  The  State  of  New  York 
committed  in  its  SIP  lo  develop  and 
implement  control  measures  for  the 
identified  hotspots  in  order  lo  bnng 
them  into  attainment  with  the  CO 
standard  by  December  31, 1987. 

The  control  measures  would  be 
developed  annually  for  groups  of 
approximately  15  hotspots  and 
submitted  to  EPA  as  revisions  to  the  SIP. 
Control  measures  for  Group  I  and  Group 
U  hotspot  sites  were  developed  and 
submitted  lo  EPA  with  the  CO  SIP  on 
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February'  2.  1984.  The  reader  is  referred 

10  EPA  3  May  1.  1984  Federal  Register 
proposal  (49  CFR  18358)  for  a 
description  of  the  Group  I  and  II  siles 
and  theLr  control  programs.  Croups  I  and 

11  were  approved  when  the  CO  SIP  as  a 
whole  was  approved  on  June  17,  1985  (50 
FR  25073].  The  control  program  for 
Croup  III  hotapot  sites  was  due  to  be 
submitted  by  iuly  1. 1985.  The  control 
program  for  Group  IV  hotspots  was  due 
to  be  submitted  by  [uly  1.  1986.  The 
Croup  III  report  was  submitted  to  EPA 
on  March  7.  1986  and  the  Group  IV 
report  was  submitted  on  August  27. 
1986, 

Also  on  August  27.  1986,  the  Stale 
submitted  to  EPA  the  report  for  1985  on 
Its  Reasonable  Further  Progress  (RFP) 
toward  attainment  of  the  CO  standard. 
in.  The  Group  HI  Report 
;.  Description  nf  Grnup  III  CO  Hotspots 

The  State  identified  15  Group  HI  CO 
hotspots.  which  are  hsled  in  Table  1. 
Eight  of  these  hotspots  were  found  to  be 
in  attamment  of  (or  able  to  attain)  the 
CO  standards  pnor  to  December  3\. 
1987,  with  the  appHcatmn  of 
transportation  control  measures 
presently  in  place.  The  seven  other 
Group  III  CO  hotspots  were  found  to 
require  substantially  greater  emission 
reductions  than  available  from  in-place 
measures  in  order  to  achieve  the 
standard.  Measures  are  proposed  in  the 
submittal  which  will  bring  three  of  the 
sites  into  attainment  by  December  31. 
1937.  The  remaining  four  sites  require 
additional  reductions,  which  are  not 
quantified  in  the  submiltrtl.  These  seven 
sites  are  referred  to  as  the  "hardcore" 
hotspot  sitps- 

Table  1  —New  York  Otv  Group  HI 
Carbon  Monoxide  Hotspots 

Marocofo  Hotspot  S'tes 

Manfuttan 

3'oa(Jway.  3't.'>  33th  Streets  ' 

■19th  St.  ■Pa/li-Madlson  Aveoue*  ' 
50tn  S;  ilh— Madfson  AvonoM  ' 
Bfoadwav  F LiCon-johr  Streets 

59Tn  Si  .■5tt>-Mad'son  Avenu<>s 

Wa-iriattar. 

Lexirigton  Aveni^4(Wi — list  Scree's  ' 
AaU  5t  ■  Wtlliam-Peaf  Streets  ' 
Canal  SL/Churcn  Si  BroatN^ay  ' 
Canal  Si    EhzaDetf^  St — Bowerv  ' 
■-•oustofi  5t    Bowwv-fhzabetn  St.* 

3rt>3hfvn 
Core^  tsJand  Ave  /l — K  Aves  ' 
jreerooint  Ave  /jewel  Street  ' 

Brorj( 
//*vle  Plains  Rd  /Bruckner  Eitpwy  ' 

Site*  predKlsd  to  bs  >i  atiair>rT>ent  of  ITe  CO 
sta-xJarrjs  Dv  Decemoer  31    i9tt7 


2.  Description  of  Group  III  Control 
Program 

The  State's  control  program  for  Croup 
III  hotspots  consists  of  site  specific 
measures  and  areawide  control 
measures.  As  mentioned  earlier,  the 
combination  of  site  specific  and 
areawide  control  measures  reduces 
emissions  sufficiently  to  provide  for 
attainment  of  the  CO  standard  by 
December  31. 1987.  at  three  of  the  seven 
hardcore  hotspots. 

Site  specific  control  measures  consist 
of  the  deployment  of  parking 
enforcement  agents  and  intersection 
control  agents,  and  physical 
improvements  such  as  retiming  of  traffic 
signals,  pavement  markings,  and 
improved  signs.  The  hardcore  hotspot 
sites  are  indicative  of  the  general  CO 
problem  throughout  the  Manhattan 
Central  Busmess  Districts  (CBDs). 
Because  the  locations  of  CO  standard 
violations  are  not  always  restricted  to 
hotspot  sites,  the  submittal  includes 
areawide  measures,  which  have  effects 
throughout  the  CBDs,  The  Group  III 
areawide  control  program  consists  of  a 
total  of  16  measures  listed  in  Table  Z 
The  State  has  firmly  committed  to 
implement  eight  of  these  areawide 
measures.  The  submittal  states  that  the 
City  of  New  York  will  examine  the  eight 
other  control  measures  for  possible 
future  implementation. 

Table  2.— New  York  CitV  Group  Ml 
Carbon  Monoxide  hiOTSPor  Control 
Program  Areawide  Control  Meas- 
ures 


Imctttmemation 


Amawde  Convol  UeasurM  that  tTw  State  a 
Comfnited  to  tmpl^menl 

1  42rxl  Sl  Trarwitway _ 

2  49th/50Th.    St    Bus  &  Toi- 
i«rav 

3  Large  Tr-jck  Prohihrtion 

4  Cofnpute'izauon    at    Tratfic 
Sfflna*. 

5,    TraHk:    Tow   and    Entofca- 


12/86 

6.  Zoning  Controls   tor  Truck     5/67. 
Loafing. 

7.  Blua  Zorta  Expar^sion  lo  in-     6/06 
craaaa  Curt>  S*de  AwauaMity 
lor  Tfxicks- 

B  Zeio-basea  Authorized  Part-    7/87. 

Area¥n(to  Control  Utusures  Undar  ConsxJaratwn 
1    Truck  curteide  loackng  ban 

viCSO 
2.  Altemale  Taxi  Fue(— Metria- 

nol  artd  Co<TK>re&sed  ^iatufal 

GasfCNG). 


1/87-12/87 
ComQleMd 


6/66. 
12/86-2/86. 


3.  Tan  Operations  (Pick  up  and 


4,  Buslar^es  and  Layovars .. 

5,  Bus  Rooting  Policy 


4/67. 

66  for  methanol. 
To  be 

datarmmad  lor 
CNQ 

To  ba  datarmir^d 

To  tM  delermirwd. 
To  be  determined. 


Table  2  —New  York  City  Group  im 
Carbon  Mono;<ide  Hotspot  Control 
Program  Areawide  Control  Meas- 
ures— Continued 


&  Am  License  m  CSO  (veht- 


7-  Transit  Improvements — MTA 

Caprtai  P'ograrr- 
H     Str<cfiG    Occupartt    Ban    on 

£8SI  Fuver  Bndges 


12/87. 

1/87 

12/87. 


CV.  The  Group  IV  Report 

1.  Description  of  Group  IV  Hotspots 

The  Group  IV  hotspot  sites  are 
composed  of  two  types  of  hotspots: 

A.  Candidate  hotspot  sites  obtained 
from  lii84  final  environmental  impact 
statements  (reiSs)  which  had  not  been 
previously  addressed  in  SIP  studies. 

B.  Previously  analyzed  hotspots  that 
were  studied  and  had  control  measures 
adopted  in  1963  or  1984  and  were 
previously  submitted  to  EPA  in  Groups  I 
and  111.  but  at  which  the  State's  analysis 
of  traffic  or  monitoring  data  indicates 
that  additional  efforts  to  assure 
compliance  are  needed. 

The  Group  IV  hotspot  sites  are  listed 
in  Table  3. 

Table 3— Group  IV  Hotspots 


KCMXttiaiB  HotspoUl 
IfOfn  1984  FEiSs 

I  Hth  St ,  at  Broadway  * 

Z,  ThrtAve..  17lh— IBlh 

5tB.> 

3  Third  Ave  .  64th— 6Slh 
Sis* 

4  Broadwey.  42nd— 43rd 
Sts  ' 

5  iBJongton  Awe..  52nd— 
53rd  St» 

6  52nd  St,  Lartngtorv^ 
Trwd  Ave  ■ 

7,  53rd  St.  Leungion— 
ThadAve.' 

8  eth  Av«.  at  42nd  Sts  ' 

9  Sth  Awa  at  42nd  St '  ,.^ 

JO  West  St.  Laflht— 
Vestry  Sis 

II  Wwt  Si.  WtuTGr^ 
Chambers  Sts  ■ 

12  Canal  St..  Lafayerta— 
Broadway.  ■ 

13  Chuchand 
ChwnberaSL' 

B  Previousty  Ar^alyzed 

Hotspots 

1   37  SI.  6ttv-81h  Avas 


2  sgSt.Sth—Madison 
Aves. 

3  42nd  Si,  Lft 
MadMon  Aves. 


Proiact 


Kiem  Devetopmerrt  at 

Union  Squara 
Klam  Deveiopmeni  at 

Union  Square. 
51  Story  Bidg  at  3'd 

Ava  A  64m  St 
42nd  Street 

OevekJomeni 
Cadillac  Pawiew, 

Cadillac  Fairview 

CacWiac  Fairvtew 

Bryant  ParV  ResHxatKm 
Bryant  Park  Restoration 

and  Restaurant 
waatungton  Si,  6th 

Amended  Plan 
Washvigton  Sl.  6Ih 

Amartded  Plan. 
WasTkngton  Si.  6th 

Amended  Plan 
WashffigTon  St.  6ih 

Amended  Plan 


Group  I't  Hardcore 

HotspoL 
Group  1(1  Hardcora 


Group  III  Hardcore 
HolspoL 
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Table  3  —Group  (V  Hotspots— 
Continued 


4  Broadway.  Fulton — 
John  St 

5  Fiatbosh  Ave .  riSa/y- 
Johnson  Sts. 

6  59th  St.  2nd— 3rd 


Table  4  —Mitigating  Measures  For 
Hotspot  Sites  identified  in  i  984 
EISS — Contnued 


Group  HI  Hardcore 


Group  1  s 

shows  CO  a£o?ve 

staridarti 
Group  I  ana.  mor«onr>g 

shows  CO  above 

standard. 


I  Sites  predicted  to  tie  In  attainment  ot  the  CO 
Standards  ty  December  3i.  lOe?. 


2.  Description  of  the  Group  IV  Control 

Program 

A  re-analysis  of  candidate  hotspots 
from  1984  FEISs  usin^  the  EPA  M0BILE3 
emissions  model  wag  conducted  by  New 
York  City  to  determine  what  mitigating 
measures,  if  any,  were  needed. 
MOBIUJ  is  a  more  accurate  model  than 
that  which  was  available  when  the  sites 
were  originally  analyzed-  Twelve  of  the 
thirteen  sites  in  this  (A  in  Table  3] 
subgroup  were  shown  to  meet  the  CO 
Btandani  either  with  existing  control 
measures — primarily  the  Federal  Motor 
Vehicle  Control  Program  and  the  New 
York  automobile  emissions  inspection 
and  maintenance  (l/M)  program  or  with 
the  miti^atmg  measures  proposed  in  the 
FEISs.  Additional  analysis  and 
measures  mtist  be  developed  for  Weat 
Street  from  Laigfat  to  Vestry  Street  in 
order  to  assure  that  that  site  also 
achieves  compliance. 

The  City  is  committed  lo  implement 
site-specific  mitigating  measures  for 
sites  that  require  Lhem.  These  measures 
are:  chejiges  to  parking  and  truck 
loading  regulations,  computerized  traiTic 
signals,  street  wideningB,  turning 
movement  prohibitions,  end  the 
development  of  additional  tragic 
enforcement  agents.  Table  4  lists  the 
1964  FEIS  s*'es  which  require  site 
specific  mitigating  measures. 


Table  4— Mitigating  Measures  For 
HOTSPOT  Sites  loeNTiFiED  in  19S4  EtSs 


S4te 

Measure* 

Lacineton  Ave/ 

Char^ges  to  parUng  r9g^Maons. 

52nd— 53rd 

Red  Zorie  Bus  Laf*e 

Sts. 

fitfi  Awa6  42nd 
St 

5th  Ave  &  4£nd 

St, 
West  Si/Latgra- 

Changea  Id  panung  rBgutabons 

Chartgea  to  parking  regulatKma. 

Cornpolertred       trB«<c       signate. 

vet&ySts. 

SVeal  «Mdemg&.  Turn  proNbt- 

bon 

West  St/ 

Compulenzed      trattK:      »»gnats. 

Warren- 

Street  WKJenmgs;  Turn  proh*>i- 

Chambers  Sts.. 

ton 

Sae 


Measorea 


ChunrhA  Traffic    aigrtal    Umaig    ctianges. 

Chambers  Sit-   i      Street    stnpng.     Enforcement 
agents 


A  program  to  achieve  compliance  at 
the  seven  hardcore  hotspots  was 
submitted  lo  EPA  as  part  of  the  Group 
111  Report.  "Hiree  of  seven  sites  were 
shown  to  be  in  compliance  by  December 
31. 1987.  The  control  measures  si  the 
four  remaining  hardcore  sites  fei!  short 
of  the  reduction  needed  for  compliance. 
These  following  four  hardcnre  hotspots 
below  were  added  to  the  list  of  Group 
rv  hotspots  in  the  second  subgroup  (see 
B  in  Table  3). 
— 37lh  Street  from  Bth  Avenue  to  8th 

Avenue 
— 59th  Street  from  Sth  Avenue  lo 

Madison  Avenue 
— 42nd  Street  from  Lexington  Avenue  to 

Madison  Avenue 
— Broadway  and  Fulton  Street  to  fohn/ 

Dey  Streets 

The  other  siles  making  up  the  second 
subgroup  of  Group  IV  are  Flatbush 
Avenue  from  Tillary  to  Johnson  Streets, 
end  59th  Street  from  2nd  to  3rd 
Avenues.  l"hese  two  siles  are  Group  I 
sites  that  had  previously  been 
demonstrated  to  be  in  compliance  with 
the  CO  standdrd.  Recent  air  quality 
raoniloring  now  shows  these  sites  to  be 
in  violation  of  the  standard.  The 
submittal  does  not  identify  any 
additional  measures  to  bring  these  siles 
into  compliance. 

V.  1965  RFP  Report 

On  August  27, 1986.  the  State 
submitted  to  EPA  a  report  on  its 
progress  in  1985  toward  attaining  the 
CO  standards  in  New  York  City.  This 
report  provided  a  status  report  on  the 
areawise  CO  control  measures  which 
the  State  cnmmitled  in  its  SIP  lo  develop 
and  implement. 

The  SIP  also  includes  a  commitment 
to  track  growth  through  the  New  York 
City  Environmental  Quality  Review 
(CEQR)  process  The  RFP  report 
includes  Information  on  the  projects  in 
the  City  for  which  FHS  were  certified  in 
1985. 

:  Arvawide  Control  Measures 

There  are  16  areawide  control 
measures.  As  detailed  in  Tables  5  and  6. 
the  Slate  is  now  committed  to 
implement  nine  of  them  and  to  study  the 
other  »cven.  This  is  an  increase  of  one 
measure  (Curbside  Truck  Loading  Ban] 
over  those  scheduled  for  implementation 
in  the  Group  II!  report 


Tabi^  5  —Measures  Cowmitted  for 
impixmentatton 

Measi^e  irnpiecnentabon  oate 

1     Ti-affK:   S.gnal   Conpirter-  ,  Spring  1989. 

izatiorv  I 

2,    Curt«KM    Truck    Loodng  I  ^^Jr4  1967 

Ban  { 

3  iMi^  Trjck  Ban .  August  1986. 

4  Tnx*  Zonir>g  Cornois.        !,  May  1987 

5  Trefltc  Tow  K^tiaOwe  .    .   .  -i  Aff  1966 
6.  Blue  Zone  11       . I  F«  1966. 

7     49(n.'&0tn    Bus    &    Tan  I  March  1966 
Lar>aft 

6  42r>a  St  T.-arisitway ..    -, J  February  19&' 

9  Zero-Bas©0  Partof*g J  September  1966 


Tabu  6  —Measures  Subject  to 
Further  Studv 


10.  Ta«  Operatwn* 

Ua<r  )96&-Jurw 

1968 

11   Buse  l_anes  4  Lsvovers   , 

1987 

12.  Bus  Rtxrtir^ 

Oclober  1967 

13-  Area  Ljoer*»ng  

OecerrtMr  1967 

14     SingM   OccoparK?r    Auto 

OecenO*  1967 

Ban 

M  TranU  Irr^TOverwente  „  _ 

Jarwwvite? 

16  Wiamate  Tam  Fueia 

Not  (ftrerv 

Z  7985  FEISs 

Table  7  lists  the  sites  identified  in 
FEISs  certified  in  1985  which  are 
predicted  to  violate  the  CO  standard. 

Table  7— Sites  Preoicted  bv  1985 
FElS's  To  Be  in  Violation  of  the  CC 
Standard 

ManhaiTa.1 

55t^  Sl/6tJv7th  Atres 
5et^  s^'61h-7l^  av« 
7tri  Ave  &Mv-5eth  Sta. 
6*1  Ave-  SS<n-S6tn  Sia. 

Broo»*fn 
Grand /lAorger^  Ste 
Havemerer  A  S<xith  5t^  Sts. 
MeropoMan  Aire  &  BrootUyn  Ouearv  Expmt), 
RattNAh  Ava.T1BarY-Johnson  Sts. 


VI.  Adequac>'  of  die  Carbon  MoooxWe 
Control  Program 

Based  on  ils  revnew.  EPA  is  proposing 
to  disapprove  the  Group  HI  and  I\' 
submittals  as  SIP  revisions.  The  reasons 
why  this  action  is  necessary  are  briefly 
summarized  below  EPa  proposes  to 
approve  the  individual  cart>on  monoxide 
control  measures  listed  in  Tables  4  and 
5.  EPA  also  prtjposes  to  approve  the 
control  measures  listed  in  Table  6 
should  New  York  adopt  tht?m  after 
further  studies.  The  basis  for  this  action 
is  that  the  measure  will  provide  for  and 
assist  in  the  atlamment  of  the  carbon 
monoxide  standard  in  New  York  Citj'. 
The  reader  is  referred  to  a  Technical 
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Support  Document  to  this  notice  for  a 
more  detailed  discussion. 

:.  The  SrP'9  CO  hotspol  control 
program  for  Groups  III  and  IV  is  not 
bemjt  implemented  in  a  manner  that 
provides  for  the  attainment  of  the 
standards  by  end  of  1987  This  ls 
because;  (1)  New  York  Slate  is  behind 
schedule  in  developing  a  control 
program  for  hardcore  holspot  sites.  (2) 
additional  measures  are  necessary  to 
attain  the  CO  standard  at  several  of 
these  sites.  (3}  several  non-hardcore 
sites  that  were  previously  identified  as 
being  in  attainment  of  the  CO  standard 
are  shown  to  need  additional  measures 
to  attain  the  standard  by  the  end  of 
1987.  and  [4]  the  EIS  review  process  has 
Identified  persistent  CO  violations  near 
the  projects  at  locations  not  previously 
identified.  One  of  these  projects,  the 
'■Washington  Street  Bth  Amended  Plan." 
requires  additional  resources  for 
implementation  of  its  mitigating 
measures.  These  resources  are  not 
identified, 

3.  The  commitment  to  develop  and 
Implement  some  areawide  control 
m.easures  is  not  adequate.  Although  the 
implementation  dates  listed  in  the 
submittal  are  either  imminent  or  have 
already  passed,  there  is  no  indication  if 
any  of  the  milestones  have  been  met. 

3  FEISs  and  the  air  quality  monitoring 
nftwork  continue  to  confirm  that  the  CO 
problem  is  more  widespread  than 
originally  indicated  in  the  SIP.  As  noted 
earlier,  air  quality  monitoring  and  a 
FEIS  analysis  have  revealed  violations 
at  Group  I  sites  previously  predicted  to 
be  m  atiammtsnt  of  the  standard.  FEISs 
completed  m  1985  have  also  identified 
additional  violations. 

4.  The  way  EISs  are  used  for  tracking 
growth  is  different  from  that  committed 
to  in  the  SIP  The  SIP  contains  a 
commitment  that,  ■"if  an  EIS  for  a  project 
identifies  a  violation  or  exacerbation  of 
the  carbon  monoxide  standard,  then  the 
city  commits  to  assure  that  mitigating 
measures  will  be  implemented  by  the 
project  sponsor  or  city,  so  as  to  provide 
for  attainment  of  the  standard  by 
December  31,  1987  and  maintenance  of  it 
thereafter  " 

The  RFP  report  stales  that, 
"Candidate  hotspots  identified  in  1985 
FEISs  which  have  not  been  project 
caused  Will  be  analyzed  as  part  of  our 
Croup  V  hotspota  study  "  This  means 
that  some  violations  of  the  CO  standard 
that  are  predicted  in  1985  FEIS  are  not 
being  identified  in  the  RFP  report.  The 
SIP  commitment  does  not  make  this 
distinction  between  project-caused  and 
nonproject-caused  CO  violations.  It 
states  that  mitigation  measure  will  be 
developed  for  violations  identified  by 
EiSs. 


V'll.  Findings 

Based  on  the  preceding  discussion, 
EPA  is  proposing  to  disapprove  the 
Group  III  and  Group  IV  revisions  to  the 
New  York  SIP  for  attainment  of  the  CO 
standards  in  the  New  York  City  portion 
of  the  New  York  City  metropolitan  area. 
EPA  proposes  to  approve  those  carbon 
monoxide  control  measures  previously 
listed  in  Tables  4  and  5.  EPA  also 
proposes  to  approve  the  control 
measures  listed  in  Table  B  should  New 
York  adopt  them  after  further  studies  If 
the  deficiencies  discussed  are  not 
remedied  before  EPA  takes  final  action, 
EPA  will  be  required  lo  disapprove  New 
York's  revision. 

Disapproval  could  lead  to  a  finding  by 
EPA  that  the  Stale  has  failed  to 
implement  the  requirements  of  the  CO 
SIP  for  the  New  York  City  portion  of  the 
New  York  City  metropolitan  area.  Such 
a  finding  carries  the  possibility  of 
restrictions  on  federal  finding  under 
sections  176  (related  lo  air  program 
grants  funding),  and  section  316(b) 
[related  to  sewage  treatment  finding)  of 
the  Clean  Air  Act.  In  addition,  such 
finding  could  result  in  the  imposition  of 
a  construction  moratorium  pursuant  to 
section  173(4)  of  the  Act.  Before  deciding 
whether  New  York  has  failed  lo 
implement  its  SIP  and  whether  any  of 
the  above  sanctions  should  be  imposed. 
EPA  will  publish  a  notice  of  proposed 
rulemaking  separately  from  this  notice 
and  will  provide  an  opportunity  for 
formal  comment. 

Alternatively,  failure  to  remedy  the 
deficiencies  identified  herein  before 
EPA  takes  final  action  may  also 
contribute  to  a  finding  under  section 
nO(a|(21(H)  of  the  Act  by  EPA  that  the 
CO  SIP  for  the  New  York  City 
metropohlan  area  is  "substantially 
inadequate"  to  attain  the  CO  standards. 
As  a  result  EPA  seeks  comment  on 
whether  and  to  what  extent  the 
deficiency  of  the  Group  III/IV  measures 
affects  the  adequacy  of  the  CO  SIP. 
EPA's  eventual  decisions  regarding  the 
SIFs  adequacy  will  necessarily  be  tied 
lo  the  continuing  development  of  EPA's 
national  policy  for  post-1967  attainment 
of  the  ozone  and  CO  national  ambient 
air  quality  standards  (see  52  FR  26404, 
26410  duly  14,  1987)). 

Interested  persons  are  invited  to 
comment  on  any  element  of  the  subject 
Group  III/IV  hotspot  revision. 
Comments  received  within  60  days  after 
publication  of  this  notice  will  be 
considered  in  EPA's  final  decision. 

Under  5  U.S.C  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  6709). 


Under  Executive  Order  12291,  this 
action  is  not  "Major."  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  and  Carbon 
monoxide. 

Authority:  42  U.S.C.  7401-7642. 

Dale:  AuHuflt  7.  1987. 

EcfilorUI  Dota. — This  document  waa 
received  at  the  Office  of  the  Pedpral  Register 
on  Svptemb^re.  10S6. 
Chrlstophar  |.  Daggett, 
Regional  Administrator.  Environmental 
FrotecOon  Agency. 

(FR  Doc-  88-20510  PUed  9-»-fl8;  8:45  ami 
BHJJNO  CODE  •540-SO-ll 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlile  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Threatened 
Status  for  Phyliltis  Scolopendrtum  var. 
Americana  (American  Harts-Tongue 
Fem) 

AOENCV:  Fish  and  Wildlife  Service. 

Interior. 

action:  Proposed  rule. 

summary:  The  Service  proposes  to 
determine  threatened  status  for  the 
American  hart's-tongue  fern.  This  rare 
fern  is  known  from  only  two  sites  in 
Alabama,  one  in  Tennessee,  four  in 
Michigan,  nine  in  New  York,  and  From  a 
limited  areas  in  southern  Ontario, 
Canada.  It  is  threatened  throughout 
most  of  lis  range  by  irumpling,  habitat 
alteration,  or  destruction  by  lumbering. 
residential  development,  and  quarrying. 
This  proposal,  if  made  final,  would 
extend  the  protection  of  the  Endangered 
Species  Act  of  1973  (Act),  as  amended. 
to  American  hart" s-tongue  fern.  The 
Service  seeks  data  and  comments  &om 
the  public. 

DATE:  Comments  from  all  interested 
parties  must  be  received  by  November 
14.  1988.  Public  hearing  requests  must  be 
received  by  October  27. 1988. 
ADDRESSES:  Comments,  and  materials, 
and  requests  for  public  hearing 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  Asheville  Field 
Office.  U.S.  Fish  and  Wildlife  Service. 
100  Otis  Street.  Room  224,  Asheville, 
North  Carolina  28801.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mr  Boberi  R.  Curri%al  the  above 
address  (7rM/2!V»-0321  or  FTS  672-0321). 
SUPPLEMENTARY  INFORMATION:  . 

Background 

PhylUlis  scolopendrjam  (L)  Newman 
variety  omencana  Femald  (American 
hart's-tongue  fern]  has  evergreea  strap- 
shaped  fronds  that  are  5  to  17  inches 
long  (12  to  42  cm).  V«  to  1%  inches  wide 
(2  to  4.5  cm)  and  are  auriculale  (lobed) 
at  their  base.  The  green  petiole  portion 
of  the  frond  is  1  to  5  inches  long  (3  to  12 
cm)  and  has  cixmamon -colored  scales  on 
its  surface.  The  son  (groups  of  spore- 
producing  reproductive  structures  called 
sporangia)  are  linear  in  shape  and  occur 
on  the  underside  of  the  blade  portion  of 
the  frond.  The  fronds  arise  in  a  cluster 
from  a  short,  creeping  rhizome  which  is 
covered  with  cinnamon-colored  scales 
(Evans  1981.  Lellinger  1985).  Ferns 
recognized  as  belonging  to  the  species 
Phyllitis  scohpendnuw  (earlier  referred 
to  as  Scolopendrium  vulgare)  were  first 
discovered  in  the  Uniled  States  in  1807 
when  Pursh  found  the  species  growing 
in  central  New  York  [Maxon  1900). 

Phyllitis  scolopendrium  was 
described  by  Linneus  in  1733  and  is 
common  in  the  British  Isles  and  is  rare 
lo  frequent  in  Europe  [Love  1954,  Small 
1938).  In  1849.  Cattinger  discovered  the 
species  in  Roane  County.  Tennessee 
(Maxon  1900).  and  in  1857,  Hincks  found 
it  in  Grey  County.  Ontario,  Canada 
(Soper  1954).  Femald  described  the 
taxon  Phylhtis  scolopendrium  var. 
omencana  in  1935.  He  distinguished  il 
from  the  European  variety  on  the  basis 
of  several  distinct  morphological 
features.  These  features  include  smaller 
fronds,  fewer  and  shorter  indusia 
(coverings  over  the  son),  the  presence  of 
elongate  tips  on  thR  frond's  veinlcts.  and 
the  distance  of  the  veinlets  from  the 
edge  of  the  frond  (Femald  1935). 

Britton  (1953)  determined  that,  in 
addition  to  the  morphological  characters 
described  by  Femaid.  the  North 
American  representatives  xjH  Phy!l:t:s 
scohpendnum  differed  from  the 
European  plants  cytologically  in  having 
144  rather  than  72  chromosomes, 
lellinger  (1985)  also  notes  that  Phyllitis 
scolopendrium  var,  scohpendnum  is 
much  more  easily  cultivated  than  is 
PhylliUs  scotopendnum  var,  americana. 
tove  and  tove  (1973)  included  the 
American  hart's-tongue  fern  within  their 
concept  of  Phyf/itis  japomca  Kora.  and 
designated  it  ssp.  amencana  (Fern.) 
t.ove  and  Love.  Some  authors  (e.g.. 
Kartesz  and  Kartesz  1198011  include  the 
Renos  Phyllitis  within  Asplenium. 
.Neither  of  these  treatments  have  been 
widely  accepted  in  the  United  States. 


UlUnger's  1985  treatment  which 
maintains  the  genus  Phyllitis  and 
includes  American  hart's-tongue  fern  in 
the  European  rather  than  the  lapanese 
species  is  followed  here. 

Two  additional  Stales  were  added  lo 
the  known  range  of  the  species:  bi  1953, 
flail  and  Hegenah  discovered  ferns, 
which  were  then  recognized  as  the 
distinct  taxon  Phyllitis  scolopendrium 
var  americana.  growing  in  Chippewa 
County,  Michigan  (Hegenah  1953).  in 
1979,  Ostcrlund.  Balchelder.  and  Short 
discovered  them  in  Jackson  County, 
Alabama  (Balchelder  1979,  Short  1979). 

In  North  America  Phyllitis 
scolopendrium  var.  amencana  is  usually 
found  growing  on  or  at  least  in  close 
association  with  doiomitic  limeslone 
(limestone  high  in  magnesium).  This 
extremely  rare  fern  is  currently  known 
from  only  aeven  counties  in  the 
Canadian  Province  of  Ontario,  two 
counties  in  New  York,  one  county  in 
Michigan,  two  counties  m  Alabama,  and 
one  county  in  Tennessee.  In  the  northern 
part  of  its  range  it  usually  occurs  on  or 
adjacent  to  hme.stone  outcrops.  The 
southern  populations  are  only  found 
within  limestone  pits  that  trap  cold  air. 
have  high  humidity,  and  are  well 
shaded.  Al  all  known  locations. 
American  harts-tongue  fern  appears  lo 
require  high  humidity,  shaded 
conditions,  a  moist  substrate,  and  the 
presence  of  doiomitic  limestone. 

In  the  181  years  that  have  elapsed 
since  first  being  discovered  in  North 
America.  American  hart's-tongue  fern 
has  remained  an  extremely  rare  taxon 
that  (B  found  in  small,  widely  disjunct 
groups  of  populations.  Concern  for  the 
continued  existence  of  this  species  has 
long  been  voiced  by  those  interested  in 
the  preservation  of  the  flora  of  the 
United  States.  This  concern  is 
demonstrated  by  early  articles  such  as 
Benedict's  1925  "Saving  the  Harts 
Tongue."  House's  1934  "Saving  the 
Scolopendrium  Fern."  and  Faust's  1960 
"Survival  of  Hart's-tongue  Fern  in 
Central  New  York  "  Phylhtis 
scoiopendrium  var.  americana  remains 
vulnerable  to  extinction  throughout  most 
of  Its  fBngp.  A  description  of  the  status 
of  the  species  in  each  North  American 
State  or  province  in  which  it  occurs  is 
provided  below: 

Alabama.  There  are  two  known 
populations  of  American  hart's-tongue 
fern  in  Alabama.  Both  populations  were 
discovered  by  cavers  associated  with 
the  Huntsville  Grotto  of  the  National 
Speleoioficai  Society  (Balchelder  1979. 
Evans  1982).  One  population  occurs  m  a 
lackson  County  sinkhole  that  is  on  lands 
managed  as  a  National  Wildlife  Refuge 
by  the  Service.  Short  (1979)  obser\'ed  20 


plants  present  when  he  first  visited  the 
Bite.  Evans  (1981)  found  that  the 
population  had  dwindled  to  nine  plants 
by  luly  1981.  Evans  further  states  that 
this  population  appears,  for 
undetermined  reasons,  to  be  In  static  or 
declining  condition.  The  other 
population  is  in  the  pnvalely  owned  pit 
entrance  to  a  limestone  cave.  This 
Morgan  County  population  is  located 
about  25  miles  (40  km)  southwest  of  the 
lackson  County  population  (Short  1980). 
Evans  (198])  reports  that  this  is  a 
vigorous,  health,  reproducing 
population,  which  in  1981  supported  97 
plants  |2G  fertile  adults,  13  subadults, 
and  58  juveniles). 

Tenne.^sf^.  Tennessee  has  two 
records  of  American  hart'slongue  fern. 
The  first  of  these  was  discovered  in  the 
entrance  lo  a  Roane  County  cave  by 
Cattinger  in  1849-  Despite  repeated 
searches  for  the  plant  at  this  site  smce 
the  early  1900s.  it  has  not  been  seen 
again  and  is  considered  to  be  extirpated 
from  the  area  (Maxon  1900,  Shaver  1954. 
Evana  1981).  The  only  extant  Tennessee 
population  was  discovered  by 
Cheatham  in  1879  (Williamson  1879, 
Evans  1961).  Originally  supporting  about 
200  plants,  this  population  has  contained 
only  about  17  plants  in  the  recent  past 
(Evans  19B1 ).  Elarly  concern  about  the 
decline  of  this  population  led  Graves  in 
1929  to  scatter  Amencan  harls-longue 
ff?m  spores  al  the  site.  Ttie  spores  were 
obtained  from  a  plant  collected  in 
Ontario.  Canada  (McGiiliard  1936). 
There  appears  to  be  no  method  of 
distmguishmg  Tennessee  from  Canadian 
reprcsenlativea  of  this  taxon;  therrfore 
i'  IS  impossible  to  know  the  origin  of  thr 
few  plants  that  sur\ive  there.  From  1962 
to  the  present  time  the  site  has  been 
leased  by  TTie  Nature  Conservancy  for 
the  express  purpose  of  protecting  this 
species. 

Michigan.  The  Michigan  Natural 
Features  Inventor^'  recognizes  four 
extant  populations  of  Amencan  hart's- 
tongue  fern  {Sue  Cnppin.  Michigan 
Natural  Features  Icvpnlory.  persona! 
communication.  1986).  All  of  these  sjles 
are  in  Mackinac  County  One  additional 
site  in  Chippewa  County  has  not 
supported  the  plant  since  1983.  and  it  is 
believed  that  the  species  is  extirpated 
from  the  county.  Of  the  four  remaining 
populations,  two  are  owned  by  the 
Michigan  Nature  Association.  Both  of 
the  association's  populations  are 
healthy  and  support  several  hundred 
plants  each.  One  population  of 
approximately  25  plants  is  on  land 
managed  by  the  U^.  Forest  Serxice 
(Hiawatha  National  Forest)  This 
population  supported  64  plants  in  1981. 
and,  in  an  effort  to  protect  the  remaining 


35212 


Federal  Register  /  Vol.  53.  No.  176  /  Monday.  September  12.  1988  /  Proposed  Rules 


individuals,  the  Forest  Service  hag 
rerouted  a  trail  which  traverses  the 
area.  The  last  population  is  on  privately 
owned,  unprotected  land  in  fairly  close 
proximity  to  the  two  populations  owned 
by  the  Michigan  Nature  Association 
[Sue  Criapm.  personal  communication. 
1986;  N'epstad  1981;  Fulyma  1980: 
Hegenah  1953  and  1956]. 

.\'ew  York.  The  plight  of  Phy/lilis 
scohpendnum  var.  amencana  in  New 
York  has  been  carefully  documented 
since  the  early  19CX)s  {Hunter  1922;  Faust 
I960:  Cinquemani  et  a!.,  in  press).  The 
delineation  of  individual  populations 
provided  here  is  that  used  by  the  New 
York  Natural  Heritage  Program 
(Clemants  m  htt.].  Their  identification  of 
populations  is  based  pnmarily  upon 
Faust  (I960}  and  Hunter  (1922). 

The  fern  is  known  from  a  limited  area 
Within  Madison  and  Onondaga 
Counties.  Thirteen  populations  are 
currently  recognized  by  the  program: 
three  of  these  are  in  Madison  County 
and  10  are  or  were  in  Onondaga  County. 

Four  of  the  10  Onondaga  County 
populations  are  believed  to  be 
extirpated.  Three  of  these  were 
destroyed  by  quarrying  operations 
between  1924  and  1935  and  one  by 
undetermined  means  soon  after  1959. 
Four  populations  are  small  and 
vulnerable  containing  1,  9.  50.  and  167 
individuals,  respectively.  The  remaining 
two  populations  are  the  largest  in  New 
York  and  indeed  are  the  largest 
populdtions  m  the  United  States.  These 
two  populations  are  located  m  a  State 
park,  and  in  1986  they  contained  a 
combined  total  of  approximately  2.600 
mdividuals  [Cmquemani  et  a!.,  in  press}. 

Madison  County  supports  three 
populations.  Two  of  these,  containing  12 
and  15  plants  respectivley,  are  on 
unprotected  privately  owned  lands.  The 
third,  which  contained  40  plants  in  1980, 
is  within  a  State  park.  About  half  of  the 
plants  that  were  originally  in  the  park 
were  destroyed  before  1980  by  trail 
construction  and  subsequent  erosion. 

Canada.  Phyllitis  scolopendnum  var. 
amencana  is  listed  as  a  rare  species  in 
the  Atlas  of  the  Rare  Vascular  Plants  of 
Ontano.  Although  locally  abundant  in 
the  center  of  its  range  in  Grey  County,  it 

was  included  in  the  Atlas 

because  most  of  its  world  population 
occurs  in  the  Province.  On  a  continental 
basis,  this  is  a  very  small  area  and  all  of 
the  penpheral  populations  in  the  United 
Stales  are  at  risk"  (Dickson  and  White 
1983).  Adiacenl  southern  Bruce  County 
also  supports  healthy  populations  of  the 
taxon.  Much  smaller  and  more  isolated 
populations  occur  in  Peel.  Halton. 
Dufferin.  and  Simcoe  Counties  [Soper 
1954,  Bnlton  m  htl.].  A  population 
located  near  Niagara  Falls  in  Welland 


County  may  have  been  extirpated  by 
human  activities  or  may  have 
disappeared  for  other  reasons  (Hinds  in 
htt.].  Soper  (1954)  stages  that  this 
population  may  have  been  transplanted 
to  the  Bite  in  the  late  1800s.  No  plants 
have  been  observed  there  since  1925 
(Dickson  and  White  1983). 

Femald  (1970}  includes  New 
Brunswick  in  his  description  of  the 
range  of  Amencan  hart's-tongue  fern. 
However,  Hinds  (/n  litL]  states  that  the 
material  collected  in  New  Brunswick  is 
the  European  variety  and  that  the 
species  IS  not  believed  to  be  native  to 
the  Province. 

Pbyllitis  scolopendrium  var. 
amencana  is  threatened  throughout 
most  of  its  range  by  trampling, 
alteration,  or  destruction  of  its  habitat 
by  timber  removal,  quarrying,  and 
residential  or  other  development  fEvans 
1981,  Nepstad  1981).  Britton  {in  Iitt.) 
states  that  the  most  Bignificant  threats  to 
the  Canadian  populations  are  "•  *  ' 
lumbering  or  development  of  the 
escarpment  lands  e.g.  quarries,  ski 
slopes,  country  estates,  etc."  on  which  it 
occurs. 

Federal  government  actions  on  this 
species  began  with  section  12  of  the 
endangered  Species  Act  of  1973  (16 
U.SC.  1531  et seq  ),  which  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct.  This  report. 
designated  as  House  Document  No.  94- 
51.  was  presented  to  Congress  on 
lanuary  9,  1975.  On  July  1,  1975,  the 
Ser\^ice  published  a  notice  (40  FR  27823} 
that  formally  accepted  the  Smithsonian 
report  as  a  petition  within  the  context  of 
section  4(c)(2)  (now  section  4(b)(3))  of 
the  Act.  By  accepting  this  report  as  a 
petition,  the  service  also  acknowledged 
Its  intention  to  review  the  status  of 
those  plant  taxa  named  within  the 
report.  PhyUitis  scolopendrium  var. 
americana  was  included  in  the 
Smithsonian  report  and  the  July  1. 1975, 
Notice  of  Review.  On  June  16,  1976,  the 
Service  published  a  proposed  rule  (41  FR 
24523)  to  determine  approximately  1,700 
vascular  plant  taxa  to  be  endangered 
species  pursuant  to  section  4  of  the  Act; 
Phyllitis  scolopendrium  var.  amencana 
was  included  in  this  proposal,  which 
was  later  withdrawn. 

The  1978  amendments  to  the  Act 
required  that  all  proposals  over  2  years 
old  be  withdrawn  On  December  10, 
1979  (44  FR  70796).  the  Service  published 
a  notice  withdrawing  plants  proposed 
on  [une  16, 1976.  Phyllitis  scolopendrium 
var,  amencana  was  included  as  a 
category-2  species  in  the  revised  Notice 
of  Review  for  Native  Plants  published 
on  December  15, 1980  (45  FR  82480). 


Category-2  species  are  those  for  which 
the  ser\'ice  has  information  thai 
indicates  that  proposing  to  list  them  as 
endangered  or  threatened  may  be 
appropriate  but  for  which  substantial 
data  on  biological  vulnerability  and 
threats  are  not  currently  known  or  on 
file  to  support  the  preparation  of  rules. 
This  species  was  also  included  m 
category  2  when  the  Notice  of  Review 
for  Native  Plants  was  again  revised  in 
1983  (46  FR  53640)  and  m  1985  (50  FR 
39526).  The  service  funded  surveys  in 
1980  to  determme  the  status  of  PhyUitis 
scohpendnum  var.  amencana  in 
Alabama.  Tennessee,  and  Michigan,  and 
final  reports  for  these  surveys  were 
accepted  by  the  sen.'ice  in  1981. 
Additional  information  on  the  status  of 
the  species  throughout  its  range  and  on 
threats  to  its  continued  existence  have 
now  been  obtained  by  the  Service. 

Alt  plants  included  in  the 
comprehensive  plant  notices  are  treated 
as  under  petition.  Section  4(b)(3)(B)  of 
the  Act.  as  amended  in  1982.  requires 
the  Secretary  to  make  certain  findings 
on  pending  petitions  within  12  months  of 
their  receipt.  Section  2(b)(1)  of  the  1982 
amendments  further  requires  that  all 
petitions  pending  on  October  13. 1962. 
be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Phyllitis  scolopendrium  var. 
amencana  because  of  the  acceptance  of 
the  1975  Smithsonian  report  as  a 
petition.  In  1983. 1984.  1985, 1986.  and 
1987.  the  Service  found  thai  the 
petitioned  listing  of  Phyllitis 
scolopendrium  var.  americana  was 
warranted  but  precluded  by  other  listing 
actions  of  a  higher  priority,  and  that 
additional  data  on  vulnerability  and 
threats  were  still  being  gathered. 
Publication  of  this  proposal  constilules 
the  final  1-year  finding. 

Summary  of  Factors  Affecting  the 
Species 

Section  4[a(l)  of  the  Act  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1),  These  factors  and  their 
application  lo  Phyllitis  scolopendrium 
(L)  Newman  var.  americana  Femald 
(American  harts-tongue  fern)  (Syn. 
Phyllitis  japomca  Kom.  ssp.  americana 
Love  and  Love)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  American  hart's- 
tongue  fern  is  threatened  throughout 
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most  of  its  range  by  trampling,  habitat 
alteration,  or  destruction  by  limber 
removal,  quarrying  or  residential 
development  The  southern  populations 
are  especially  vulnerable  to  extirpation 
by  inadvertent  trampling  because  of 
their  small  size  and  the  steep  precarious 
nature  of  their  habitat.  Short  (1979) 
reports  that  between  October  21. 1978. 
and  November  24. 1978,  one  of  the  20 
pliinls  thai  occurred  at  the  Jackson 
County,  Alabama,  site  was  destroyed  by 
someone  who  had  apparently  slid  off  the 
main  trail  and  onto  the  plant.  Evans 
(1981)  reports  that  in  July  1961  only  nine 
plants  remained  at  this  location. 
Quarrying  operations  destroyed  three  of 
New  York's  populations  and  remain  a 
threat  to  at  least  one  of  the  remaining 
New  York  sites  and  two  of  the  southern 
sites  (Clemants  in  Iitt.  Evans  1981), 
Timber  removal  at  most  of  the  sites 
would  be  expected  to  raise  light  levels 
and  lower  humidity  levels  lo  the 
detriment  of  the  species.  Alterations 
associated  with  residential  or  other 
development  would,  in  roost  cases, 
either  directly  destroy  the  plants  present 
or  result  in  environmental  changes 
which  make  the  sites  unsuitable  for 
American  hart's-tongue  fern.  As 
previously  stated,  lumbenng.  quarrying. 
or  other  types  of  development  are 
considered  to  be  the  most  significant 
threats  to  the  Ontario  populations  of  the 
species. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  There  is  limited  commercial 
trade  in  Phyllitis  scolopendrium  var. 
americana.  The  material  currently  in 
trade  is  believed  to  be  of  cultivated 
origin  and  not  obtained  from  the  wild 
populations.  The  original  source  of  this 
material  was  one  of  the  New  York 
populations  destroyed  in  the  early  1900s 
by  quarry  operations  (S.  Clemants.  New 
York  Natural  Heritage  Program, 
personal  communication.  1988).  Most  of 
the  population  in  New  York,  Michigan, 
Alabama,  and  Tennessee  are  much  too 
small  to  support  any  collecting  for 
scientific  purposes,  for  fern  enthusiasts, 
or  for  other  reasons.  Inappropriate 
collecting  remains  a  threat  of  these 
populations  (Nepstad  1981).  The  larger 
Ontario  populations  have  withstood, 
apparently  without  ill  effects,  low  levels 
of  collecting  for  some  time  (Pryer  in 
litt.l 

C.  Disease  or  predation.  Disease  and 
predation  are  not  known  to  be  factors 
affecting  the  continued  existence  of  the 
species  at  this  time. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Phyllitis 
scolopendrium  var  americana  is  listed 
as  endangered  under  Michigan's 


Endangered  Species  Act  and 
Tennessee's  Rare  Plant  Protection  and 
Conser\'at)on  Act.  In  Michigan,  taking  is 
prohibited  on  all  public  and  private 
lands;  in  Tennessee,  taking  is  only 
restncted  when  the  permission  of  the 
landowner  or  manager  has  not  been 
obtained.  In  New  York  the  species  is 
protected  under  the  Protected  Native 
Plants  l^aw.  which  states  that  removal  of 
the  fern  without  the  landower's 
permission  is  a  \'iolation  of  the  law  and 
subjects  the  violator  to  a  S25  fine.  In 
Alabama  the  species  does  not  receive 
any  protection  by  the  Slate. 

Should  the  species  be  added  to  the 
Federal  list  of  endangered  and 
threatened  species,  additional 
protection  from  taking  will  be  provided 
to  the  two  populations  on  Federal  lands. 
Protection  from  inappropriate 
commercial  trade  (utilizing  plants  of 
wild  origin  rather  than  cultivaled 
material)  would  also  be  provided, 

E.  Other  natural  of  manmade  factors 
affecting  its  continued  existence. 
Because  of  climatic  changes,  the 
southern  populations  of  the  species  are 
restricted  lo  extremely  rare  sites  with 
physical  environments  that  duplicate  the 
conditions  under  which  the  northern 
populations  grow.  During  the  glacial 
period,  the  species  may  have  been  more 
widespread  in  aoulhcm  limestone  areas. 
but  as  the  climate  has  warmed,  it  has 
become  restricted  to  a  few  sites  in  or 
near  caves  (Evans  1982). 

Crispin  (personal  communication. 
1986)  reports  that  in  1985  an  infestation 
of  leaf  miners  destroyed  the  leaves  in 
the  trees  above  one  of  the  Michigan 
sites.  The  loss  of  shade  that  resulted 
from  this  alteration  of  the  canopy 
desiccated  many  of  the  ferns  growing  on 
the  forest  floor.  Insect  infestations  that 
temporarily  remove  the  leaves  of  the 
canopy  or  result  in  long-term  damage  lo 
the  trees  found  there  remain  a  threat  lo 
species. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  proposes  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  lo  lisl  Phyllitis 
scolopendrium  var.  americana  as  a 
threatened  species.  Critical  habitat  is 
not  being  designated  for  the  reasons 
discussed  below. 

Critical  Habitat 

Section  4{a)(3)  of  the  Act.  as  amended. 
requires  that,  lo  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
de&ignale  any  habitat  of  a  species, 
whidi  is  considered  lo  be  critical 
habitat,  at  the  time  the  species  is 
determined  to  be  endangered  or 


threatened.  Most  populations  of  this 
species  are  small,  and  loss  of  even  a  few 
individuals  to  activities  such  as 
collection  for  scientific  purposes  could 
extirpate  the  species  from  some 
locations.  Taking,  without  permits,  is 
prohibited  by  the  Act  from  locations 
under  Federal  iurisdiclion;  however, 
only  two  of  the  known  populations  are 
under  Federal  jurisdiction.  Therefore. 
publication  of  critical  habitat 
descriptions  and  maps  would  increase 
the  vulnerability  of  the  species  without 
significantly  increasing  protection.  The 
owners  and  managers  of  all  the  knowTi 
populations  of  Phyllitis  scolopendrium 
var.  americana  will  be  made  aware  of 
the  plant's  location  and  of  the 
importance  of  protecting  the  plant  and 
its  habitat.  No  additional  benefits  would 
result  from  a  determination  of  critical 
habitat.  Therefore,  the  Service 
concludes  thai  it  is  not  prudent  to 
designate  critical  habitat  for  Phyllitis 
scolopendrium  var.  americana. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  hsted  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  bsting  encourages  and  results  in 
conser\'aiion  Actions  by  Federal.  State, 
and  private  agencies,  groups,  and 
individ'ials.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  thai  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiattd  by  the 
Service  following  listing,  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Acl,  as  amended, 
requires  Federal  agencies  to  cvatuale 
their  actions  with  respect  to  any  specie:* 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  lo  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementmg 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requies  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  results  in  the 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)l2) 
requires  Federal  agencies  lo  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  lo  jeopardize  the 
continued  existence  of  such  a  species  or 


35214 


Federal  Register  /  Vol.  53.  No.  176  /  Monday.  September  12.  1988  /  Proposed  Rules 


to  destroy  or  adversely  modify  ils 
cntica!  habitat-  If  a  Federal  action  may 
adversely  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
aj?en<:y  must  enter  into  formal 
consultation  w;th  the  Service,  All  but 
two  of  the  known  populations  of 
PbyHit!$  scoiopendnum  var.  amencana 
are  on  pnvateiy  owned  or  State  owned 
land.  One  Alabama  population  la  on 
land  manafied  as  a  National  Wildlife 
Refuge  by  the  US,  Fish  and  Wildlife 
Service,  and  one  of  the  Michigan 
populations  is  on  lands  managed  by  the 
U  S.  Forest  Sfmce.  There  are  no  known 
current  or  planned  Federal  activities 
that  may  affect  this  species. 

The  Act  and  its  implementing 
reguiaiions  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  17  71.  would 
apply.  These  prohibitions,  in  part,  would 
make  it  illegal  for  any  person  subject  to 
the  )unsdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  cour<if  of  a 
commercial  activity,  sell  or  offer  for  sale 
this  species  m  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  ihe  species  from  areas  under 
Federal  jurisdiction.  Seeds  from 
cultivated  specimens  of  threatened  plant 
species  are  exempt  from  these 
prohibitions  provided  that  a  statement 
of  "cultivated  ongin"  appears  on  their 
containers.  Cer'am  exceptions  can 
apply  to  agents  of  the  Service  and  State 
consen-ation  agencies  The  Act  and  50 
CFR  17,72  also  provide  for  the  issuance 
of  permits  to  carry  out  otherwise 
prohibited  activities  involving 
threatened  species  under  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued,  since  PhyHitis  scoiopendnum 
var.  amernara  is  not  common  in 
cultivation  or  m  the  wild.  Requests  for 
copies  of  the  regulations  on  plants  and 
inquines  regarding  them  may  be 
addressed  to  the  Office  of  Management 
Authonty.  U.S.  Fish  and  Wildlife 
Service.  P.O.  Box  27329.  Central  Station. 
Washington.  DC.  20038-7329  (202/343- 
4955). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible  Therefore,  any  comments  or 
suggestions  from  the  pubhc.  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposed  rule  are  hereby 


solicited.  Comment*  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Phyliitis 
sco/npendrium  var.  amencana: 

(2)  The  location  of  any  additional 
populations  of  Phyliitis  scoiopendnum 
var.  amencana  and  the  reasons  why 
any  habitat  should  or  should  not  be 
determined  to  be  critical  habitat  as 
provided  by  section  4  of  the  Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  passible  impacts 
on  Phyliitis  scoiopendnum  var. 
americana. 

Final  promulgation  of  the  regulation 
on  Phyliitis  scoiopendnum  var. 
americana  will  take  into  consideration 
the  comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to 
adoption  of  a  fmal  regulation  that  differs 
from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  this  proposal 
Such  requests  must  be  made  in  writing 
and  addressed  to  the  Field  Supervisor. 
Asheville  Field  OfHce.  U.S.  Fish  and 
Wildlife  Service.  100  Otis  Street  Room 
224,  Asheville.  North  Carolina  2a801. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  19^.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Ejidangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25.  1983  (48  FR  49244), 
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List  of  Subjects  id  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish.  Marine  mammals.  Plants 
(Bgri  culture). 


Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17.  Subchapter  B  of  Chapter 
I.  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PARTl7—f  AMENDED! 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub  L,  9^-205.  87  Stat  a&4:  Pub. 
L  94-359.  90  Stat.  911.  Pub  L  B5-632.  92  Slat. 
3751:  Pub. !.  9e-159.  93  Stat.  1225;  Pub.  L.  97- 
304.  96  Stat.  1411  {16  U  S  C  1531  ef  seq);  Pub. 
L  99-625. 100  Stat.  3500  (1906).  unlens 
otherwise  noted. 


2.  it  is  proposed  to  amend  ( 17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  the  family  Aspleniaceae.  to 
the  List  of  Endangered  and  Threatened 
Plants: 

5 17.12    Endangered  and  ttireatened 
plants. 

th)  •  •  ■ 


Soecm 


Scientific  name 


Cuownon  nanw 


Hisloncmnge 


Aspwniacaae— Spleenwofi  (amly: 


WT>en       Cntical      Sfiecial 
hsled       hatiflat       rules 


PhytHts   aoolopananum    var    amefi-    Amencan  hartVtongue  lem .. 
carta 


-  U.SA  (AU  Ml.  NY,  TN).  Canada  (Onl,)..   T 


Dated:  Augual  11, 1988. 
Susan  Recce. 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

|FR  Doc.  8S-20ei7  Filed  9-9-88;  8:45  am| 
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50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants:  Proposed  Endangered 
Status  for  Two  Florida  Plants 

AOENCv:  Fish  and  Wildlife  Service. 

Intenor. 

ACTION:  Propnsed  rule. 

SUMMARY:  The  Service  proposes  to 
determine  endangered  status  under  the- 
Endangered  Species  Act  of  1973  (Act), 
as  amended,  for  two  plants  of  north- 
central  Hernando  County  in  central 
Florida.  Campanula  robinsiae 
(Brooksville  bellflower)  is  re?'.ficted  to 
the  margins  of  ponds  and  is  threatened 
by  residential  development  mining,  and 
drainage  of  its  habitats. /usi/c/o  cooleyi 
(Coolcy's  water-will  jw)  is  retrtcted  to 
hardwood  forests  4nd  is  threatened  by 
clearance  of  the  iorests  for  pastures, 
residential  development,  and  limestone 
mining.  Critical  habitat  is  not  proposed. 
The  known  populations  of  these  plants 
are  on  private.  State,  and  federally 
owned  lands.  This  proposal,  if  made 
final,  would  implement  the  protection 
and  recovery  provisions  afforded  by  the 
Act.  as  amended  for  these  two  plants. 
The  Service  seeks  d.it,i  and  comments 
from  the  public  on  this  proposal. 


DATES:  Comments  from  all  interested 
parties  must  be  received  by  Nove.Tiber 
14. 1988.  Public  hearing  requests  must  be 
I.  uci.cd  by  October  27. 1988. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor.  Jacksonville 
Field  Office.  U.S.  Fish  and  Wildlife 
Service.  3100  University  Boulevard 
South.  Jacksonville.  Florida  32216. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  norma]  business 
hours  at  the  above  address. 

FOR  FURTMER  INFORMATION  CONTACT: 

Mr.  David  J.  Wesley.  Field  Supervisor,  at 
the  above  addi^ss  (telephone  904/791- 
2580  or  FTS  946-2580). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Brooksville  bellflower  is  a 
member  of  the  bellflower  family 
(Campanulaceae).  It  was  discovered  on 
the  north  slope  of  Chinsegut  Hill  in 
Hernando  County.  Florida,  by  John  K. 
Small  and  Mrs.  Raymond  Robins  in  the 
spring  of  1924  and  was  named 
Campanula  rvbinsiae  by  Small  (1926). 
who  later  transferred  the  plant  to  his 
new  genus  Rolaiuha  (Small  1933).  Later. 
Shetler  (1963)  returned  the  plant  to 
Campanula  while  noting  that  it  was 
possibly  a  Eurasian  species  that  had 
been  introduced,  perhaps  accidentially. 
to  Chinsegut  Hill.  Field  work  in  the 
1980'8  by  Nancy  Morin.  Steven  Leonard. 
Stanwyn  Shetler.  and  othei^  showed 
that  the  plant  is  not  restricted  to  moist 
areas  on  Chinsegut  Hill,  but  is  primarily 
found  on  moist  ground  at  the  edges  of 


two  ponds  near  the  hill.  Now  that  the 
bellflowcr's  habitat  is  better  known,  it 
has  become  apparent  that  the  plant  is  a 
native,  narrowly  endemic  species 
(Wunderlin  personal  communication 
1985). 

Campanula  robinsiae  is  an  annual 
herb  with  a  slender  taproot  and  slender, 
angled  stems  1-15  centimeters  (0.4J-6.0 
inches)  tall.  The  largest  leaves  are  at  the 
base  of  the  plant,  ovate  to  elliptic,  and 
6-12  millimeters  (.24-.47  inch)  long. 
Leaves  farther  up  the  stem  are  narrower 
and  shorter.  The  flowers  are  6olitar>- 
with  the  sepals  1.0-2.5  millimeters  (.04- 
.10  inch)  long  and  the  pale  blue  bell- 
shaped  corolla  7-8  millimeters  (.28-.31 
inch)  wide.  Flowering  is  in  March  and 
April.  The  only  other  bellflower  in 
Florida  is  Campanula  floridana.  a 
widespread  species  with  shorter  sepals 
and  a  longer  corolla  (Perkins  1979. 
Wunderiin  et  al.  1980a.  Wunderiin  1982). 
Campanula  robinsiae  is  one  of  a  number 
of  low  plants  that  occupy  the  edges  of 
ponds:  its  abundance  apparently 
fluctuates  considerably  from  year  to 
year  depending  on  water  levels.  The 
ponds  are  adjacent  to  pastures  grazed 
by  cattle. 

Cooley's  water-willow  is  a  member  of 
the  acanthus  family  (Acanthaceae). 
Specimens  were  collected  in  1924  and 
1934  by  John  K.  Small  and  colleagues, 
and  m  1957  by  George  Cooley, 
Monachino  and  Leonard  (1959) 
recognized  these  specimens  as  a  new 
species.  Justicia  cooleyi.  distinct  from 
the  two  other  native  water-willows  in 
central  Florida.  Meagher  (1974) 
confirmed  this  view.  Justicia  cooleyi  is  a 
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rhizomalous  perennial  herb  with  upnght. 
quadrangular  stems  and  usually  le:is 
than  40  centimeters  116  inches)  tall  The 
leaves  are  up  to  5  cenUmeters  (2  inches) 
long  The  flowers  are  bome  on  forked, 
zigzag  branches  slightly  longer  than  the 
leaves  The  petals  are  fused  into  a  two- 
lipped  corolla  with  the  lower  lip  slightly 
longer.  7-fl  millimeters  (.28-. 31  inch) 
long.  The  lower  Up  is  mottled  lavender 
end  white.  The  rest  of  the  corolla  is 
bnght  lavender-rose  Flowering  occurs 
from  August  to  December.  A  capsule  1.2 
centimeters  (  4?'  inch)  long  develops 
from  the  flower  (Krai  1983.  Perkins 
1979). 

The  first  collection  of  this  water- 
witlow  was  made  in  a  "low  hammock" 
or  hardwood  forest  near  Mascotte  in 
l^ake  County  All  subsequent  collections 
have  been  from  north  central  Heniando 
County  on  sand  to  clay  soiia  that  range 
from  moist  to  seasonally  wet.  Some  sites 
are  on  low  rises  m  wet  hammocks  or 
swamps:  most  are  on  uplands  or  hills 
with  trees  such  as  southern  magnolia, 
black  gum.  sweet  gum.  live  oak.  laurel 
oak.  pignut  hickor>',  cabbage  palm, 
flowering  dogwood,  and  yaupon  holly 
The  undera!or>'  may  contain  many  ferns, 
woodland  grasses,  and  sedges. 

The  extensive  outcrops  of  limestone 
rock  and  the  sinkholes  in  the  Hernando 
County  forests  are  unusual  in  the 
Florida  peninsula  and  provide  excellent 
habitat  for  ferns,  including  the  tropical 
hammock  fern  [Blechnuw  occidenta/t'). 
and  the  draft  spleenwort  {Asplenium 
pumilum],  both  considered  endangered 
by  the  State.  The  terrestrial  nodding-cap 
orchids  Tnphora  htifolia  and  Triphora 
crvigheadii  are  both  endemic  to 
hardwood  forests  in  this  part  of  Flonda- 
Both  are  listed  as  threatened  by  the 
State  and  are  candidates  for  Federal 
listing.  Florida  crabgrass  {Diguana 
flondana).  a  non-weedy  endemic 
species  that  is  a  candidate  for  Federal 
listing,  also  occurs  in  these  forests  (data 
from  Flonda  Natural  Areas  Inventory, 
September  19871. 

Portions  of  the  hardwood  forests  have 
been  cleared  for  pastures  Selective 
cutting  of  trees  for  timber  or  to  improve 
grazing  for  livestock  probably  does  not 
adversely  affect  fjsitcia  cooleyi.  which 
is  known  to  occur  on  a  penodicaily 
mowed  highway  nght-of-way  (Krai  1983. 
file  reports  from  The  Nature 
Conservancy  and  the  Flonda  Natural 
Areas  Inventory.  Wunderlin  et  al. 
1980b). 

The  presently  known  locahties  for 
both  Carnpanala  robinsioe  and  /usttcia 
cooleyi  are  ail  on  part  of  the  Brooksvilie 
Ridge,  a  region  with  "the  moat  irr<'gular 
surface  to  be  found  in  any  area  of 
comparable  size  in  peninsular  Florida" 
(While  19701  The  region  has  few  surface 


streams,  most  drainage  being  to  ponds 
and  praines  in  depressions  and  into 
Sinkholes.  Phosphate  mining  occurred  in 
the  area  in  the  past;  today,  large 
limestone  quarries  produce  both  soft 
and  hard  rock,  and  cattle  pasturing  is 
widespread.  Also  residential 
development  is  increasing  in  the  area. 

Section  12  of  the  Elndangered  Species 
Act  of  1973  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  orexlmct.  This 
report,  dssignated  as  Mouse  Document 
No.  94-51,  was  presented  to  Congress  on 
January  9.  1975.  On  luly  1,  1975.  the 
Service  published  a  notice  in  the  Federal 
Register  (40  FR  27823)  that  accepted  the 
report  as  a  petition  in  the  context  of 
section  4f(:)(21  (now  section  4(b)(3))  of 
the  Act,  as  amended.  On  June  16,  1976, 
the  Service  published  a  proposed  rule  in 
the  Federal  Register  (41  FR  24523)  to 
determine  approximately  1.700  vascular 
plant  species  recommended  by  the 
Smithsonian  Report  to  be  endangered 
species  pursuant  to  section  4  of  the  Act. 
Campanula  robinsiae  and  Justicia 
coolpyi  were  included  in  the 
Smithsonian  Report:  the  July  1,  1975. 
notice;  and  the  June  8. 1976.  proposal 

The  1978  Endangered  Species  Act 
Amendments  required  that  all  proposals 
river  2  years  old  be  withdrawn,  except 
that  a  1-year  grace  period  was  given  to 
proposal  already  over  2  years  old.  On 
December  10. 1979.  the  Service 
published  a  notice  of  withdrawal  of  the 
lune  6,  1976.  proposal,  along  with  four 
other  proposals  which  had  expired  (44 
FR  70796). 

On  December  15. 1960,  the  Service 
published  a  notice  of  review  for  plants 
(45  FR  62479).  which  inchided 
Campanula  robinsiae  as  a  calegory-1 
candidate  (a  species  for  which  data  in 
the  Service  s  possession  indicate  listing 
IS  appropriate).  Justicia  cooleyi  was 
included  as  a  cafegory-2  candidate  fa 
species  for  which  data  in  the  Service's 
possession  indicate  listing  is  po&sibly 
appropriate,  but  for  which  additional 
biological  information  is  needed  to 
support  a  proposed  rule).  A  supplement 
to  the  1980  notice  of  review  published 
on  November  26.  1983  (48  FR  53640) 
treated  Campanula  robiiisiae  as  a 
ca1egory'2  candidate,  based  on 
uncertainty  about  the  taxonomic  status 
of  the  plant  (Shelter  1963.  Wunderhn  et 
al.  1980a).  /uslicia  covh.-yi  w<is  treaMd 
as  a  category  1  candidate,  baaed  on  a 
statcra  report  received  from  Wunderlin  et 
al.  (1980b]  An  updated  notice  of  review 
published  on  September  27,  1985  (50  Fr 
39525).  maintained  these  two  plants  as 
candidates  in  the  same  categories:  2- 
Campanula  robinsiae.  \-Jastica  cooleyi. 
A  letter  from  Wunderhn  [in  IitL  1985), 


received  too  late  for  the  updated  notice, 
suggested  thai  recent  field  work  on 
Campanula  robinsiae  had  generated 
"sufficient  information  to  prepare  a 
proposal  for  listing  the  species  as 
endartgered." 

Section  4(bi[3)(B)  of  the  Act.  as 
amended  in  1982,  requires  the  Secretary 
to  make  findings  on  certain  pending 
petitions  within  12  months  of  their 
receipt.  Section  2(b)(1)  of  the  1982 
Amendments  further  requires  all 
petitions  pending  on  October  13. 1962, 
be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  (he 
case  for  Campanula  robinsiae  and 
Justicia  cooleyi  because  the  Service  had 
accepted  the  1975  Smithsonian  report  as 
a  petition.  On  October  13.  1983.  October 
12. 1984.  October  11.  1985.  October  10. 
1986,  and  October  9, 1987.  the  Service 
found  thai  the  petitioned  listing  of  these 
species  was  warranted,  and  that, 
although  pending  proposals  had 
precluded  their  proposal,  expeditious 
progress  was  being  made  to  list  these 
species.  Publication  of  the  present 
proposal  constitutes  the  final  1-year 
finding  that  is  required  on  or  before 
October  13. 1988- 

Summary  uf  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  Part  424) 
promulgated  lo  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4|a}(1).  These  factors  and  their 
application  to  Campanula  robinsiae 
Small  (Brooksvilie  bellflower).  and  for 
/usticia  cooleyi  Monachino  and  Leonard 
(Cooley'i  water-willow]  are  as  follows: 

A,  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  their  habitats  or  ranges.  The  known 
localities  for  Justicia  cooleyi  and 
Campanula  robinsiae  are  in  north 
centra!  Hernando  County.  includin,5 
Annulteliga  Hammock  near  U.S. 
Highway  98.  Some  of  the  original 
hardwood  forest  in  this  area  has  been 
converted  lo  pastures,  as  shown  on 
topographic  maps.  Limestone  quarries 
occupy  at  least  ten  square  miles.  A 
residential  subdivision  occupies  26 
square  miles,  including  part  of 
Annulteliga  Hammock.  Smaller 
subdivisions  and  rural  residences  are 
encroaching  on  other  areas  of  forest. 
Hernando  County  was  the  second 
fas  test  growing  county  in  the  naUon 
from  1980  to  1986.  growing  by  74.8 
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prrrent  in  the  period,  according  to  a 
Ctn&us  Bureau  report  [The New  York 
limes,  September  1. 1987).  The 
University  of  Florida.  Bureau  of 
Economic  and  Business  Research 
confirms  that  this  rapid  growth  is 
continuing,  with  the  1987  population 
estimated  to  have  increased  79.3  percent 
over  1980.  for  a  total  of  79.718 
{Jacksoijville  Times-Union.  August  26, 
1987), 

Justicia  cooleyi  is  native  to  the 
hardwood  forest  in  Hernando  County, 
although  two  of  the  seven  known  sites 
are  in  modified  forest,  one  on  a  wide 
highway  right-of-way  among  «  group  of 
trees  and  the  other  in  an  unusual 
seepage  area  in  a  cattle  pasture  on 
Chinsegut  Hill.  The  small  number  of 
known  sites,  despite  searches  by 
capable  Held  botanists  (including  Steven 
Leonard  for  the  Flonda  Natural  Areas 
Inventory),  indicates  that  any  further 
loss  of  suitable  habitat  would  seriously 
threaten  the  continued  existence  of  the 
species. 

Campanula  robinsiae  is  known  lo 
occur  only  at  three  sites.  One  site,  with 
few  plants  I?  in  the  seepage  area  with 
fmtic/o  cooleyi  on  Chinsegut  Hill.  The 
Site  has  been  used  as  a  pasture  for  many 
years  and  no  changes  in  land 
management  are  anticipated.  The  two 
principal  populations  are  at  the  margins 
of  two  "prairies"  or  ponds  with 
seasonally  fluctuating  water  levels. 
Changes  in  land  use  in  the  watersheds 
surrounding  the  prairies  have  the 
potential  to  affect  water  levels  in  the 
ponds  by  increasing  the  quantity  of 
runoff:  runoff  water  from  developed 
arc-as  may  also  be  contaminated  by 
petroleum  products,  fertilizers,  and 
herbicides.  Therefore,  while  there 
iippears  to  be  little  danger  uf  destruction 
of  this  plant's  habitat  adverse 
modification  of  the  habitat  con.stitutes  a 
serious  threat  to  Campanula  robinsiae. 

B.  Overutilization  for  commercial. 
recreational,  scientific  or  educational 
purposes.  Justicia  cooleyi  is  not  of 
interest  as  an  ornamental  (Robert 
McCartney,  pers.  comm.  1986).  but  it 
occurs  at  the  same  site  as  a  rare  fern 
that  is  vulnerable  to  collection  by  fern 
enihusiastB.  so  it  is  inadvisable  to 
publicize  the  exact  localities  of  the 
Justicia. 

The  Florida  National  Areas  Inventory 
treats  date  on  Campanula  robinsiae  as 
sensitive  because  the  plant  is  restricted 
to  only  3  sites  and  it  is  vulnerable  to 
overcollecting  and  vandalism. 

C.  Diseases  or  Predation.  Not 
applicable. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Justicia  cooleyi 
and  Campanula  robinsiae  are  listed  as 
endangered  under  the  Preservation  of 


Native  Flora  of  Florida  Act  iSection 
581.1&.V187.  Florida  Statutesl.  which 
regulates  taking,  transport  and  sale  of 
plants  but  does  not  provide  habitat 
protection.  Justicia  cooleyi  is  proleclcd 
on  the  Nature  Conservancy's  Robins 
Memorial  Forest  Preserve,  and  this 
private  and  public  conservation 
organization  is  seeking  lo  conserve  both 
species  on  private  land  through  its 
landowner  contact  program.  Listing 
under  the  Act  will  augment  private 
conservation  measures  for  those  plants. 

E.  Other  natural  or  manmade  factors 
affecting  their  continued  existence.  The 
restricted  geographic  ranges  of  these 
plants,  and  their  specialized  habitats, 
exacerbate  the  risks  posed  by  the 
preceding  four  factors,  making  it  very 
possible  that  either  species  could 
become  extinct  in  the  absence  of 
organized  conservation  measures. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past. 
present,  and  future  throats  faced  by 
Campanula  robinsiae  and  Justicia 
cooleyi  in  delermmlng  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  both  species  as 
endangered.  Both  plants  are  narrowly 
endemic  to  a  geographic  area  where 
agriculture,  mining,  and  residential 
development  have  already  altered  a 
large  portion  of  the  original  vegetation. 
Because  there  is  no  rangewide  provision 
to  ensure  protection  of  the  remaining 
habitat,  both  species  are  in  danger  of 
becoming  extinct  in  all  or  a  significant 
portion  of  their  ranges.  Critical  habitat  is 
not  proposed  for  either  species  for  the 
reasons  described  in  the  next  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
Hnds  that  designation  of  critical  habitat 
is  not  prudent  for  Campanula  robinsiae 
ox  Justicia  cooleyi  at  this  time. 
Publication  of  critical  habitat 
descriptions  and  maps  would  Increase 
the  degree  of  threat  from  trampling  or 
taking  by  vandals  and  curiosity  seekers, 
fhtbication  of  precise  localities  for 
Campanula  robinsiae  is  especially 
undesirable  because  the  plant  is 
restricted  to  three  verj'  small  areas  that 
could  easily  be  damaged  or  ruined  by 
trampling  or  collecting. 

Designation  of  critical  habitat  affects 
only  Federal  agencies.  The  only  Federal 
agency  which  manages  land  in  the 
habitats  of  these  plants  is  the  U.S. 
Department  of  Agriculture  (Subtropical 


Agricultural  Research  Station)  Past 
management  by  this  agencj'  has  not 
adversely  affected  the  plants.  Adequate 
future  protection  can  be  assured  on  the 
two  Federally  owned  tracts  without 
determining  critical  habitat  All  involved 
parties  and  land  owners  will  be  notified 
of  the  location  and  importance  of 
protecting  this  species  habitat  Because 
designation  of  critical  habitat  increase 
the  threat  of  taking  or  other  human 
activity,  and  offers  no  protection  not 
provided  by  the  listing  alone,  the 
Service  finds  thai  designation  of  critical 
habitat  is  not  prudent  for  Justicia 
cooleyi  or  Campanula  robinsiae  a(  the 
present  time. 

Available  Conserx'ation  Measures 

Conservation  measures  provided  to 
species  hsted  as  endanger^  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  Slate, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  arc 
discussed.  In  part  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  wilh  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  nith  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  lo  confer  informally  with  tlie 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
lo  destory  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service, 

Because  most  sites  for  the  two  plants 
are  privately  or  State  owned,  the 
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Service  anticipates  few  conferences  or 
consultations,  unless  Federal  ownership 
or  mineral  rights  is  found  to  extend 
beneath  or  near  one  of  the  sites  dnd  if 
phosphate  mining  or  limestone 
qudrr>-ing  is  proposed  in  such  areas. 
Otherwise,  the  only  Federal  land  on 
which  they  are  known  !o  occur  at 
present  is  managed  by  the  Department 
of  Agncuiture  whose  past  practices 
have  been  consistent  with  the  needs  of 
the  species. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61.  17.62. 
and  17  63  set  forth  a  series  of  general 
trade  prohibitions  and  e.xceptions  that 
apply  to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(a)(2j  of  Ihe  Act. 
implemented  by  50  CFR  17.61,  would 
apply.  These  prohibitions,  in  part,  would 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  For  sale 
this  species  in  mterstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possesson  the  species  from  areas  under 
Federal  junsdiction.  Certain  exceptions 
can  apply  to  agents  of  the  Service  and 
State  conservation  agencies.  The  Act 
and  50  CFR  17  62  and  17  63  also  provide 
for  the  issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances-  It  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued,  because  neither  Campanula 
rvbmsioe  nai  Justicia  cooleyi  is  raised 
for  horticultural  purposes.  Requests  for 
copies  of  the  regulations  on  plants  and 
inquiries  regarding  them  may  be 
addressed  to  the  Office  of  Management 
Authority.  U.S.  Fish  and  Wildlife 
Service,  P  O  Box  27329,  Central  Station, 
Washington.  DC  20038-7329  (202/343- 
4955). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  accurate  and  as  effective  as  possible. 
Therefore,  any  comments  or  suggestions 
from  the  pubhc,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  any  aspect 
of  this  proposal  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning; 

fl)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 


threat  (or  lack  thereof)  to  Campanula 
robinsiae  or  fusticia  cooleyi: 

(2)  The  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act: 

(3)  Additional  information  concerning 
the  range  and  distribution  of  these 
species:  and 

(4)  Current  or  planned  activities  in  the 
range  and  habitats  of  these  species  and 
their  possible  impacts  on  these  species. 

Final  promulgation  of  the  regulation 
on  these  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  htfinng  on  this  proposal,  if 
requested  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Field  Supervisor. 
Jacksonville  Field  Office.  Fish  and 
Wildlife  Service,  3100  University 
Boulevard  South.  Jacksonville.  Florida 
32216. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Fjivironmenlal 
Assessment,  as  defined  under  the 
authority  of  the  National  Fjivironmental 
Policy  Act  of  1969.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Resisler  on 
October  25.  1983  (49  FR  4^:441 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish.  Marine  mamm;i!s  PLint-, 
(agriculture). 

Proposed  Regulations  Promulgation 
PART  17— {AMENDED! 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17.  Subchapter  B  of  Chapter 
t.  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205.  87  Slat.  884;  Pub 
L.  94-359,  90  Stat.  911:  Pub.  L  95-632.  92  Stat. 
3751:  Pub.  L.  96-159.  93  Stat.  1225:  Pub,  L.  97- 
304.  96  Stat.  1411  (16  U.SC,  1531  etseq  ].Pub 
L  99-625.  100  Slat.  3500  (1986).  unless 
otherwise  noted. 

2.  It  is  proposed  to  amend  S  17.12(h) 

by  adding  the  following,  in  alphabetical 
order,  to  the  List  of  Endangered  and 
Threatened  Plants: 

§  17  12     Endangered  and  threatened 
plants- 


(h)' 
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Species 


Stabis         Whenlisied 


Scientific  name 


Common  name 


Cfmcaf  Speotf 

habitat  rules 


Acanthaceae— Acanthus       famity.     Cooiey's  water  willow  .. 
JusiKia  cool)^ 


Campanulaceae — Oettftowot 
lamrty  Camfitnuia  robinsiae 


BrookSvAe  bettftower.. 


USlA.  {R4. - 


u.sA<a)_ 


Dated:  Augital  11. 1968. 
Susan  Recce, 

Assistant  Secrptaryfor  Fish  and  WildUfe  and 
Parks - 
(FR  Doc  8fl-20615  Filed  9-ft-«8:  B:45  om| 
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This  section  of  the  FEDERAL  REGISTER 

contains   docufnents   other   than   rules   or 
proposed  rutes  that  are  appiicaDie   to  tMe 
public    f^tjces   ot   heanngs    and 
tnvestiqatKxis,   committee  meetings,  agency 
decisions   and  r-jtngs,  oeiegations  of 
authoftty,   dling  o(   petitions  and 
appticattons  and  ager»cy   statements   of 
organization   and   hj^ctjons  a'e  examples 
of  docufnents  aopeanng  m  this  section. 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-8011 

Prefiminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  All- 
Terrain  Vehicles  From  Japan 

agency:  Import  Admiiiistralion, 
International  Trade  Administralion, 
Commerce. 

actiom:  Notice. 

summary:  We  preliminarily  determine 
that  certain  all-terrain  vehicles  (ATVs) 
from  Japan  are  being,  or  are  likely  to  be, 
sold  in  the  Uni'.ed  States  at  less  than  fair 
value  We  have  notified  the  U  S. 
International  Trade  Commission  (ITC) 
of  our  determination  and  have  directed 
the  L'  S.  Customs  Service  to  suspend 
liquidation  of  all  entnes  of  certain  ATVs 
from  fapan  as  described  in  the 
"Suspension  of  Liquidaliun"  section  of 
this  notice.  If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  by  November  21.  1988. 
EFFECTIVE  DATE:  September  12.  1988. 

FOR  FURTHER  INFORMATION: 

Contact  Michael  Ready  or  Louis  Apple. 
Office  of  Investigations.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  Hth  Street  and  Constitution 
Avenue.  NW..  Washington.  DC.  20230. 
telephone:  [2i02)  377-2fii:i  or  377-1769, 
SUPf>LEMENTARV  INFORMATION: 

Preliminary  Determination 

\\\}  prf^iirr,:narily  determine  that 
certain  ATV's  from  fapan  are  being,  or 
are  likely  to  be.  sold  m  the  United  States 
at  less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930.  as 
amended  (19  U  S.C  1673b)  (the  Act). 
The  estimated  weighted-average 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 


Case  History 

Since  our  notice  of  mitiation  (53  FR 
7222.  Febniary  29.  1988).  the  following 
events  have  occurred.  On  March  25. 
1988.  the  ITC  delemiined  that  there  is 
reasonable  indication  that  a  U.S. 
industry  is  materially  injured  by  reason 
of  imports  of  certain  ATVs  (USITC 
Publication  2073.  March  1988). 

On  .April  8,  1988,  we  presented 
questionnaires  to  four  iapanese 
manufacturers  and  exporters  of  ATVs, 
These  companies  account  for  100 
percent  of  exports  of  the  subject 
merchandise  from  ftipan  to  the  United 
States.  On  May  3.  1988.  one  of  the 
manufacturers.  Kawasaki  Heavy 
Industries,  Ltd.  (Kawasaki),  advised  thai 
It  would  not  be  replying  to  the 
questionnaire.  The  other  three 
manufacturers  were  given  additional 
time  to  reply  to  the  questionnarie. 

We  received  replies  to  the 
questionnaire  from  Honda  Motor  Co., 
Ltd.  (Honda),  on  May  2.  May  9.  and  June 
3.  3988.  Replies  were  received  from 
Yamaha  Motor  Co..  I.td  (Yamaha)  on 
Apnl  27.  and  May  24,  1988.  Suzuki  Motor 
Co  ,  Ltd.  (Suzuki)  submitted  replies  on 
April  27  and  June  6. 1988. 

We  sent  deficiency  letters  to  the  three 
responding  manufacturers  during  the 
period  from  May  H  to  June  17.  1988. 
Additional  deficiency  letters  were  sent 
to  respondents  during  July  and  August. 
Responses  to  all  deficiency  letters  were 
received  by  the  Department  prior  to  this 
determination. 

On  June  22,  1988.  and  again  on  July  14, 
1988.  petitioner  requested  that  the 
preliminary  determination  be 
postponed. 

On  June  29. 1988.  in  accordance  with 
section  733(c)(1)(A)  of  the  Act.  we 
postponed  the  preliminary 
determination  to  August  a,  1988  (53  FR 
25360.  luly  6. 1988).  On  July  20,  1988,  in 
accordance  v/ith  the  above -re  fere  need 
section  of  the  Act.  we  further  postponed 
the  preliminary  determination  to 
September  6. 1988  (53  FR  28031.  July  26. 
1988). 

On  July  14. 1988,  petitioner  requested 
that  ihe  Department  initiate  a  cost  of 
production  investigation  pursuant  to 
section  773(b)  of  the  Act  to  determine 
whether  the  three  respondents  were 
selling  their  ATVs  at  pnces  below  the 
cost  of  production.  On  August  23. 1988. 
after  determining  from  available 
information  that  there  were  reasonable 
grounds  to  believe  or  suspect  that  sales 


of  ATVs  in  Canada  were  being  made  at 
less  than  their  cost  of  production,  we 
presented  the  three  respondents  with  a 
cost  of  production  questionnaire. 
Replies  to  this  questionnaire  will  not  be 
received  in  time  to  be  considered  for 
this  preliminary  determination.  Analysis 
of  the  replies  may  be  taken  into  account 
for  the  final  determination. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  certain  all-terrain 
vehicles  (ATVs),  provided  for  in  item 
69Z1090  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA )  and 
classifiable  under  subheading 
8703.21.0000  of  the  Harmonized  Tariff 
Schedule. 

Certain  all-terrain  vehicles  (ATVs)  are 
motor  vehicles  designed  for  ofT- 
pavement  use  by  one  operator  and  no 
passengers  and  contain  internal 
combustion  engines  of  less  than  lOOOcc 
cylinder  capacity.  The  ATVs  under 
investigation  are  non-amphibious,  have 
three  or  four  wheels  and  weight  less 
than  600  pounds.  They  have  a  seat 
designed  to  be  straddled  by  the  operator 
and  handlebars  for  steering  control- 
Period  of  Investigation 

The  period  of  investigation  is 
September  1, 1987.  through  Febrtiary  29. 
198a 

Such  or  Similar  Comparisons 

For  all  respondent  companies, 
pursuant  to  section  771(16)|C)  of  the  Act. 
we  established  two  categories  of  "such 
or  similar"  merchandise:  (1)  Three* 
wheel  ATVs:  and  (2)  four-wheel  ATVs. 
As  noted  below,  none  of  the  three 
respondents  had  sufficient  home  market 
sales  in  either  such  or  similar  category 
to  serve  as  the  basis  for  calculating 
foreign  market  value.  We  therefore 
based  foreign  market  value  on  sales  to  a 
third  country,  Canada.  The  percentages 
of  each  respondent's  total  sales  to  the 
United  States  that  were  used  for  such  or 
similar  comparisons  were:  71.2  percent 
for  Honda;  856  percent  for  Yamaha; 
and,  92.7  percent  for  Suzuki.  We  have 
not  made  cross-model  comparisons  of 
ATVs  for  purposes  of  this  preliminary 
determination;  instead,  we  have  limited 
our  comparisons  to  those  models  sold  in 
both  markets. 
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Fair  Value  Comparisons 

To  determine  whether  sales  of  ATVs 
from  Japan  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  lo  the 
foreign  market  value  as  specified  below 
As  noted  above,  one  of  the 
manufacturers.  Kawaskai.  did  not  reply 
to  the  questionnaire.  Therefore,  we  have 
determined,  consistent  with  the  best 
information  available  provisions  of 
section  776(c)  of  the  Act.  that  it  is 
appropriate  for  this  preliminary 
determination  to  assign  lo  Kawaskai  the 
higher  of  either:  (1)  The  highest  margin 
indcated  for  Kawasaki  in  the  petition; 
or.  (2)  the  highest  weighted-average 
margin  found  for  any  company  that  did 
respond  to  the  questionnaire.  Following 
this  approach,  for  this  preliminary 
determination,  we  have  assigned 
Kawasaki  the  highest  margin  indicated 
for  Kawasaki  in  the  petition. 

United  Slates  Price 

For  all  sales  by  Honda.  Yamaha,  and 
Suzuki,  we  based  United  States  price  on 
exporter's  sales  price  (ESP),  in 
accordance  with  section  772(cl  of  the 
Act.  because  in  each  case  the  sale  lo  the 
first  unrelated  purchaser  took  place 
after  importation  into  the  United  States. 
Wo  calculated  exporter's  sales  price 
based  on  padded,  f.o.b.  seller's 
warehouse  prices  to  unrelated 
purchasers  in  the  United  States.  We 
made  deductions,  where  appropriate,  for 
brokerage  and  other  export  expenses  in 
lapan.  inland  freight  in  Japan,  ocean 
freight  marine  insurance.  U.S.  customs 
duty  and  user's  fees,  inland  freight  and 
related  expenses  to  seller's  warehouse 
in  the  United  Stales,  discounts,  rebates, 
assembly  and  inspection  allowance, 
credit  expense,  advertising  expense, 
warranty  expense,  and,  pursuant  lo 
section  772te)(2)  of  the  Act.  indirect 
expenses  and  inventory  carrying 
expenses  incurred  m  both  |apan  and  the 
United  States.  An  addition  was  made, 
where  appUcable.  for  interest  charged 
the  customer. 

Foreign  Market  V^alue 

In  order  to  determine  whether  there 
were  sufficient  sales  of  ATVs  in  the 
home  (Japanese)  market  to  serve  as  the 
basis  for  calculating  foreign  market 
value,  we  compared  the  volume  of  home 
market  sales  within  each  such  or  similar 
category  to  the  volume  of  third  country 
sales  within  each  respective  such  or 
similar  category.  For  each  of  the  three 
respondents,  for  both  such  or  similar 
categories,  we  found  that  home  market 
sales  were  insufficient  lo  serve  as  the 
basis  for  foreign  market  value.  For  each 
respondent,  we  found  that  Canada  was 


the  appropriate  third-country  market  to 
serve  as  the  basis  for  foreign  market 
value  for  both  such  or  similar  categories. 
In  accordance  with  section  773  of  the 
Act,  for  Honda.  Yamaha,  and  Suzuki,  we 
calculated  foreign  market  value  based 
on  packed  f.o.b.  seller's  warehouse  or 
delivered  prices  to  unrelated  purchasers 
in  Canada.  We  made  deductions,  where 
appropriate,  for  brokerage  and  other 
export  expenses  in  Japan,  inland  freight 
in  Japan,  ocean  freight,  marine 
insurance,  Canadian  customs  duty. 
Canadian  Federal  Sales  Tax,  inland 
freight  and  related  expenses  to  seller's 
warehouse  in  Canada,  discounts, 
rebates,  inland  freight  from  seller's 
warehouse  lu  customer,  credit  expenses. 
warranty  expenses,  and  advertising 
expenses.  We  offset  indirect  selling 
expenses  incurred  on  Canadian  sales  up 
lo  the  amount  of  selling  expenses 
incurred  on  sales  in  the  U.S..  In 
accordance  with  5353.15(cJ  of  our 
regulations.  An  additon  was  made, 
where  applicable,  for  interest  charged 
the  customer. 

In  order  to  adjust  for  differences  In 
packing  between  the  two  markets,  we 
deducted  Canadian  packing  costs  from 
the  foreign  market  value  and  added  U.S. 
packing  costs. 

We  made  adjustments,  where 
applicable,  for  differences  in  the 
physical  characteristics  of  the 
merchandise  in  accordance  with  S  353.16 
of  the  Regulations. 

Currency  Conversioo 

Since  all  U.S.  sales  were  exporter's 
sales  price  transactions,  we  used  the 
official  exchange  rates  in  effect  on  the 
dale  of  sale,  in  accordance  with  section 
773(a)(1)  of  the  Act.  as  amended  by 
section  61 5  of  the  Trade  and  Tariff  Act 
of  1984.  All  currency  conversions  were 
made  at  rates  certified  by  the  Federal 
Reser\'e  Bank  of  New  York. 

Verification 

We  will  verify  the  information  used  in 
making  our  final  determination  in 
accordance  with  section  776(b)  of  the 

Act. 

SuspeosioD  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  ATVs  from 
japan,  as  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice,  that 
are  entered  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  dale  of  publication  of  this  notice  in 
the  Federal  Register.  The  U.S.  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amounts  by  which  the  foreign  market 


value  of  the  ATVs  from  Japan  exceeds 
the  United  Slates  price,  as  shown  below. 
This  suspension  of  liquidation  will 
remain  in  effect  until  further  notice.  The 
weighted-average  margins  are  as 
follows: 


Manafactursr/producor/exponw 

Weightet}- 

mar^n 
pereamage 

Honda  MMw  Co-,  Ltd 

511 

S<aulo  Motor  Co..  IW  . 

Kawasaki  Heavy  Inasttiai,  Ud. 

<0I 
3S.t3 
10J3 

rrC  Nolincation 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  TFC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonpri%nlpge  and  nonproprietary 
informaUon  relating  to  this 
in\'estigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  infonriation  in  our  files. 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administretive 
protective  order,  without  the  writlen 
consent  of  the  Assistant  Secretary  for 
Import  Administiation. 

The  ITC  will  determine  whether  these 
imports  are  materially  injuring,  or 
threaten  material  injur>'  to.  a  U.S. 
industry  before  the  later  of  120  days 
after  the  date  of  this  determination  or  45 
days  after  the  final  determination,  if 
affirmative. 

Public  CnmmenI 

In  acci>rdance  with  19  CFR  353.47,  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  tins 
preliminary  determination  at  9:30  a.m. 
on  October  24. 1908,  at  the  U.S. 
Department  of  Commerce,  Room  3708. 
14th  Street  and  Constitution  Avenue. 
NW.,  Washington.  DC  20230. 

Individuals  who  wish  lo  participate  in 
the  hearing  must  submit  a  request  lo  the 
Assistant  Secretary  for  Import 
Admmistralion.  Room  B-099,  at  the 
above  address  within  ten  days  of  the 
publication  of  this  notice.  Requests 
should  contain:  (i)  The  party's  name, 
address,  and  telephone  number  (2)  the 
number  of  participants:  (3)  the  reasoos 
for  attending:  and  (4)  a  list  of  the  issues 
to  be  discussed. 

In  addition,  pre-hearing  briefs  in  at 
least  ten  copies,  both  public  and  non- 
public versions,  must  be  submitted  lo 
the  Assistant  Secretary  by  October  17. 
1988.  Oral  presentations  will  be  limited 
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to  issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  353.48.  at  the  above 
address,  in  at  least  ten  copies,  not  less 
than  30  days  before  the  date  of  the  final 
determination,  or,  if  a  hearing  is  held. 
within  seven  days  after  the  hearing 
transcript  is  available. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U  S.C.  1673b(f))- 
]an  W.  Mare«, 

Assistant  Secretary  for  Import 
A  dministrotion. 
September  2.  ISSa 

|FR  Doc  20626  Filed  9-*-88;  8:45  ami 
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iA-sas-«03] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Digital  Readout 
Systems  and  Subassemblies  Ttiereof 
From  Japan 

action:  Notice. 

summary:  We  have  preliminarily 
determined  that  digital  readout  (DRO) 
systems  and  subassemblies  thereof  from 
fapan  are  being,  or  are  likely  to  be.  sold 
m  the  United  States  at  less  than  fair 
value.  We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determination  and  have  directed 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  DRO  systems 
dnd  subassemblies  thereof  from  Japan 
ds  described  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  If  this 
investigation  proceeds  normally,  we  will 
make  a  final  determination  by 
November  21,  1986. 

EFFECTIVE  date:  Septpmbpr  12.  19fi8. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Rd>niop.d  Bus*?n  or  Lnuis  Apple, 
Office  of  Investigations.  Import 
Administration.  Intemauonal  Trade 
Administration.  US  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW,.  WashinRton.  DC  20230, 
telephone:  (202)  377-3464  or  377-1769. 
SUPtHfMENTARY  INFORMATION: 
Preliminary  Determination 

We  have  preliminarily  determined 
that  DRO  systems  and  subassemblies 
thereof  from  japan  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930.  as 
amended  [19  U.S.C.  1673b)  (the  Act). 
The  estimated  margin  of  sales  at  less 
than  fair  value  is  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 


Case  History 

Since  our  Notice  of  Initiation  (53  FR 
13302.  April  22.  1988)  the  following 
events  have  occurred.  On  May  12.  1988. 
the  ITC  determined  that  there  is  a 
reasonable  indication  that  a  U.S. 
industry  is  materially  injured  by  reason 
of  imports  of  DRO  systems  and 
subassemblies  (USITC  Publication  2081. 
May  1968). 

Cin  May  24.  1988.  questionnaires  were 
presented  to  Mitutoyo  Manufacturing 
Co..  Ltd,  (Mitutoyo)  and  Sony 
Magnescale.  Inc.  (Magnescale),  who 
accounted  for  a  substantial  portion  of 
the  exports  to  the  United  Slates  during 
the  period  of  investigation.  Mitutoyo 
was  requested  to  answer  section  A  by 
|une  7  and  sections  B.  C,  and  E  by  June 
23.  1988.  Magnescale  was  requested  to 
respond  to  section  A  by  June  7  and 
sections  B  and  C  by  )une  23.  1988.  The 
respondents  were  given  additional  time 
to  respond  to  sections  B  and  C  of  the 
questionnaire. 

We  received  replies  to  the 
questionnaire  from  Mitutoyo  on  June  7, 
June  23.  and  July  8, 198a  Replies  were 
received  from  Magnescale  on  June  8  and 
July  8.  1988. 

On  June  14.  1988.  Mitutoyo  requested 
that  we  change  its  six-month  reporting 
period  from  October  1. 198"  through 
March  31.  1988  to  September  21, 1987 
through  March  20. 1988.  to  coincide  with 
its  record  keeping.  On  [une  20,  1988.  we 
granted  Mitutoyo's  request. 

We  sent  deficiency  letters  to 
Magnescale  on  lune  21  and  |uly  19, 1988. 
Responses  to  our  deficiency  letters  to 
Magnescale  were  received  by  the 
Department  prior  to  this  determination. 
Deficiency  letters  were  sent  to  Mitutoyo 
on  June  21.  Julj  13.  and  July  15. 1988  The 
July  13. 1986  letter  included  a  request  for 
Mitutoyo  to  respond  to  section  D  by 
August  3. 1986.  On  September  6. 1986. 
Mitutoyo  responded  to  our  section  E 
deficiency  letter  but  failed  to  respond  to 
our  request  to  answer  section  D. 

On  August  2. 1988,  Mitutoyo  requested 
that  the  Department  (1)  exclude  its  U.S.- 
assembled  transducers  from  the 
investigation.  (2)  relieve  Mitutoyo  from 
answering  section  D  (cost  of  production 
information),  and  (3)  withdraw  the  July 
13.  1988  letter. 

On  August  9. 1988.  we  informed 
Mitutoyo  that  the  August  3,  1986  due 
date  for  responding  to  our  section  E 
deficiency  letter  and  answering  section 
D  had  elapsed  and  that,  in  accordance 
with  section  776(c)  of  the  Act.  we  may 
have  to  base  our  preliminary 
determination  for  sales  that  involve 
further  manufacture  in  the  United  States 
on  best  information  available. 
Furthermore,  if  we  did  not  receive  the 


requested  information  by  the  Seplenil>er 
8.  1988  preliminary  determination  date, 
we  may  also  have  to  base  our  final 
determination  for  those  sales  on  the  best 
information  available. 

On  August  11, 1988,  we  responded  to 
Mitutoyo's  August  2  letter.  We  slated 
that  all  sales  must  be  reported  and 
reiterated  the  statement  in  our  August  9 
letter  that  we  may  use  best  information 
available  for  both  the  preliminary  and 
final  determinations  if  a  response  is  not 
received  by  September  6,  1988. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  digital  readout  (DRO) 
systems,  whether  assembled  or 
unassembled,  and  subassemblies 
thereof  An  unassembled  DRO  system 
includes  a  console  and  a  transducer 
(glass  scale,  magnetic  rotary  encoder, 
but  not  laser),  and  parts  thereof 
destined  for  use  in  a  DRO  system  and 
imported  into  the  United  States  either 
together  or  separately  for  assembly  and 
sale  as  a  DRO  system.  Subassemblies 
and  parts  thereof  include  consoles,  and 
parts  of  consoles,  destined  for  use  in 
DRO  systems. 

The  products  are  currently  provided 
for  in  Item  710  8080  of  the  Tariff 
Schedules  of  the  Umted  Staivs 
Annotaled  [TSVSA]  and  are  classifiable 
under  subheading  9031.60.0080  of  the 
Harmonized  Tanff  Schedule. 

DRO  systems  generally  consist  of  an 
electronic  console  and  one  measurement 
transducer  for  each  axis  of  linear  or 
rotational  displacement  to  be  measured. 
and  provide  linear  or  rotational 
displacement  information  for  high 
precision  industrial  equipment  such  as 
metatworking  machine  tools. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  DRO 
systems  and  subassemblies  thereof  from 
japan  in  the  United  States  were  made  at 
less  than  fair  value,  we  compared  the 
United  States  price  with  the  foreign 
market  value.  For  those  unreported  sales 
by  Mitutoyo  that  involve  further 
manufacturing  in  the  United  States,  we 
used  the  best  information  available  as 
required  by  section  776(c)  of  the  Act  for 
the  reasons  stated  in  the  "Case  History 
section  of  this  notice.  In  such  cases,  it  is 
our  policy  to  assign  to  the  non-replying 
company  the  higher  of  (1 )  The  highest 
margin  indicated  for  the  non-replying 
company  in  the  petition:  or.  (2)  the 
highest  weighted-average  margin  found 
for  any  company  that  did  respond  to  the 
questionnaire.  Following  this  policy,  for 
this  preliminary  determination,  we  have 
assigned  Mitutoyo  the  highest  margin 
indicated  in  the  United  Stales. 
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Virtually  all  of  the  respondents*  sales 
to  the  United  States  were  used  for  such 
or  similar  comparisons. 

The  period  of  investigation  for  DRO 
systems  and  subassemblies  from  )apan 
was  September  21. 1967  through  March 
20,  1988  for  Mitutoyo  and  October  1, 
1987  through  March  31, 1987  for 
Magnescale. 

United  Slates  Price 

For  all  sales  by  Mitutoyo,  we  based 
United  Stales  price  on  exporter's  sales 
price  (ESP),  in  accordance  with  section 
772(c)  of  the  Act,  since  the  first  sale  to 
an  unrelated  customer  was  made  after 
importation.  We  calculated  ESP  based 
on  packed,  ex-warehouse  or  delivered 
prices  to  unrelated  purchasers  in  the 
United  States.  We  made  deductions. 
where  appropriate,  for  foreign  inland 
freight  and  insurance,  foreign  brokerage 
and  handling  charges,  ocean  freight, 
marine  insurance.  U.S.  duty.  U.S. 
brokerage  and  handling  charges,  VS. 
inland  freight,  credit  technical. 
warranty,  and  advertising  expenses,  and 
other  U.S.  selling  expenses  pursuant  to 
sections  772(e)  (1)  and  (2)  of  the  Act. 

For  all  sales  by  Magnescale,  we  based 
United  States  price  on  purchase  price 
because  the  merchandise  was  sold  to  an 
unrelated  U.S.  purchaser  prior  to  its 
importation.  We  calculated  purchase 
price  based  on  the  CIF  packed  prices. 
We  made  deductions  for  foreign  inland 
freight  and  insurance,  foreign  brokerage 
and  handling,  ocean  or  air  height,  and 
insurance. 

Foreign  Market  Value 

For  sales  by  Mitutoyo,  we  calculated 
foreign  market  value  based  on  packed, 
delivered  prices  to  unrelated  purchasers 
in  Japan.  We  made  deductions,  where 
appropriate,  for  inland  freight  and 
insurance,  installation  charges, 
discounts  and  rebates,  and  credit, 
technical,  warranty  and  adveriising 
expenses.  We  deducted  indirect  selling 
expenses  incurred  on  home  market  sales 
up  to  the  amount  of  indirect  selling 
expenses  incurred  on  sales  in  the  U.S. 
market,  in  accordance  with  $  353.15(c) 
of  our  regulations.  In  accordance  with 
§  353.16  of  our  regulations,  where  there 
was  no  identical  product  in  the  home 
market  with  which  to  compare  a  product 
in  the  United  States,  we  made 
adjustments  to  the  foreign  market  value 
of  similar  merchandise  to  account  for 
differences  in  the  physical 
characteristics  of  the  merchandise. 

For  sales  by  Magnescale,  we 
calculated  foreign  market  value  based 
on  packed,  delivered  prices  to  unrelated 


purchasers  in  Japan,  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight  and  insurance, 
discounts,  and  rebates.  In  accordance 
with  S  353.15  of  our  regulations,  we 
made  adjustments  for  differences  in 
circumstances  of  sale  for  credit, 
warranty,  and  advertising  expenses. 
For  both  respondents,  in  order  to 
adjust  for  differences  in  packing 
between  the  two  markets,  we  deducted 
home  market  packing  costs  from  foreign 
market  value  and  added  U.S.  packing 
costs. 

Currency  Conversion 

We  made  currency  conversions  in    __ 
accordance  with  §  353..S6(b)  (1)  and  (2) 
of  our  regulations.  All  currency 
conversions  were  made  at  the  rales 
certified  by  the  Federal  Reser\'e  Bank. 

VeriflcatioQ 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  information 
(including  Mitutoyo's  sales  involving 
further  manufacture  if  received  by 
September  6, 1986]  used  in  reaching  the 
final  determination  in  this  investigation. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Ser\'ice  to  suspend  liquidation 
of  all  entries  of  DRO  systems,  whether 
assembled  or  unassembled,  and 
subassemblies  thereof  from  japan  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  U.S.  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amounts  by  which  the  foreign  market 
value  of  the  merchandise  subject  to  this 
investigation  exceeds  the  United  Slates 
price,  as  shown  below.  This  suspension 
of  liquidation  will  remain  in  effect  until 
further  notice.  The  average  dumping 
margins  are  as  follows: 


Manufaolurer /producer  /atftoner 


Mitutoyo  Mantifacturina  Co^  Lld~ 
Sony  Magwscale,  Inc . 

All  otttera 


Weightotf- 
avfiraoe 
margin 


ITC  Notiricatloa 

In  accordance  with  section  733(f]  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 


information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  alt  privileged  and  business 
proprietary  information  in  our  files. 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

If  our  final  determination  is 
affirmative,  then  the  ITC  will  determine 
no  later  than  120  days  after  the  date  of 
this  preliminary  determination  or  45 
days  after  the  final  determination, 
whichever  is  later,  whether  these 
imports  are  materially  injuring,  or 
threaten  material  injury'  to,  a  U.S. 
industry. 

Public  Comment 

In  accordance  with  19  CFR  353.47,  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  9:30  a.m. 
on  October  17. 1988,  at  the  U.S. 
Department  of  Commerce,  Room  3708, 
14th  Street  and  Constitution  Avenue. 
NW..  Washington,  DC  20230. 

Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Assistant  Secretary  for  Import 
Administration.  Room  B-099,  at  the 
above  address  within  ten  days  of  the 
publication  of  this  notice.  Requests 
should  contain:  (1)  The  party's  name. 
address,  and  telephone  number  (2)  the 
number  of  participants:  (3)  the  reasons 
for  attending:  and  (4)  a  list  of  the  issues 
to  be  discussed. 

In  addition,  pre-hearing  briefs  in  at 
least  ten  copies,  both  public  and  non- 
public versions,  must  be  submitted  to 
the  Assistant  Secretary  by  October  11. 
1968.  Oral  presentations  will  be  limited 
to  issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  353  46.  at  the  above 
address,  in  at  least  ten  copies,  not  less 
than  30  days  before  the  dale  of  the  final 
delennination.  or.  if  a  hearing  is  held, 
within  seven  days  after  the  hearing 
transcript  is  available. 

This  determination  is  published 
pursuant  to  section  733(0  of  the  Act  (19 
U.S.C.  1673b(n)- 
|ao  W.  Mares, 

Assistant  Secretary'  for  Import 
Administration. 
September  2. 19B8. 
|FR  Doc.  8e-M»27  Filed  »-S-«8f  (MS  amj 
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National  Institute  of  Standards  and 
Technology 

IDocketNo  30341-8133! 

Approval  of  Federal  Infornnation 
Processing  Standard  (FIPS)  151,  Postx; 
Portat>ie  Operating  System  Interface 
for  Computer  Environments 

agency:  NaT'onal  Ins^itn^e  of  Standards 
dnd  Technology  (NIST).  Commerce 
ACTION:  Announcement  of  Federal 
Information  Processing  Standards 
Publication  151.  POSIX:  Portable 
Operating  System  Interface  for 
Computer  Environments. 


summary:  The  purpose  of  this  notice  is 
to  announce  that  the  Secretary  of 
Commerce  has  approved  a  Federal 
information  Processing  Standard  which 
will  be  published  as  FIPS  151.  This 
standard  has  been  adopted  on  an 
interim  basis  to  enable  the  Federal 
government  to  proceed  with 
procurement  actions  needed  to  acquire 
advanced  technology  at  the  least  cost  to 
the  government.  Tlie  standard  will 
enable  Federal  agencies  lo  utilize  the 
POSIX  specification  in  developing 
systems  for  appHcations  portabihty.  A 
FIPS  adopting  final  voluntary  industry 
specifications  for  POSIX  will  be 
proposed  when  those  specifications  are 
completed.  The  applications  portability 
profile  included  in  the  Appendix  to  this 
FIPS  will  be  further  developed  by  NIST 

The  written  comments  submitted  by 
interested  parlies  and  other  material 
available  to  the  Department  relevent  to 
this  standard  were  reviewed  by  NIST 
On  the  basis  of  this  review.  NIST 
recommended  that  the  Secretary 
approve  the  standard  as  a  Federal 
[nformation  Processing  Standard  (FIPS). 
and  prepared  a  detailed  iustification 
documpxt  for  the  Secretary's  review  in 
support  of  that  recommendation. 

The  detailed  justificatiun  document 
which  was  presented  to  the  Secretary, 
and  which  mcludes  an  analysis  of  the 
written  comments  received,  is  part  of 
the  public  record  and  is  available  for 
mspection  and  copying  m  the 
Department's  Central  Reference  and 
Records  Inspection  Facility.  Room  fi628. 
Herbert  C.  Hoover  Building.  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues.  NW,.  Washington.  DC  20230. 

This  FIPS  contains  two  sections;  |1) 
An  announcement  section,  which 
provides  information  concerning  the 
applicability,  implementation,  and 
maintenance  of  the  standard,  and  an 
Appendix  which  provides  an  initial  plan 
for  developing  an  Applications 
Portability  Profile  in  cooperation  with 
industry  and  users,  and  (2)  a 
specifications  section  (IEEE  1003.1/ 


POSIX.  Draft  12)  which  deals  with  the 
technical  requirements  of  the  standard. 
Only  the  announcement  section  of  the 
standard  is  provided  in  this  notice. 

A  delayed  effective  date  is  not 
required  for  this  FIPS  because  this 
standard  is  exempt  from  the 
Administrative  Procedure  Act  by  5 
L'.S.C.  553(a)(2). 

DATE:  This  standard  is  effective 
September  12, 1906.  Agencies  may  use 
this  standard  immediately.  The  elements 
identified  in  the  Appendix  should  be 
considered  in  planning  for  future 
procurements. 

ADDRESS:  Interested  parties  may 
purchase  copies  of  this  standard. 
including  the  technical  specifications 
portion,  from  the  National  Technical 
Information  from  NTIS.  Specific 
ordering  information  from  NTIS  for  this 
standard  is  set  out  in  the  Where  to 
Obtain  Copies  Section  of  the 
announcement  portion  of  the  standard. 

FOR  FURTHGR  INFORMATION  COKTACT: 

Mr.  Roger  Martin,  Institute  for  Computer 

Sciences  and  Technology.  National 

Institute  of  Standards  and  Technology, 

Caithersburg.  MD  20B89.  telephone  (301) 

975-3295. 

£niesl  Arobler, 

Director. 

Da!e  Seplenit«er  6. 1988. 

Federal  Information  Processing 
Standards  Publication  151  {date). 
.\nnoun(-ini^  the  Standard  for  POSIX. 
Portable  Operating;  System  Interface  for 
Computer  Enviromnents 

Federal  Information  Procesasmg 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary'  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Adminislrativp  Sen.'ices 
Act  of  IM9  as  amended  by  the 
Computer  Security  Act  of  1987.  Pub.  L 
100-235. 

Name  of  Standard.  POSIX;  Portable 
Operating  System  Interface  for 
Computer  Environments. 

Category  of  Standard.  Software 
Standard.  Operating  Systems. 

Explanation.  This  publication 
announces  the  adoption  of  Draft  12  of 
the  Institute  of  Eleclnca)  and  Electronics 
Engineers  (IEEE)  Standard  for  Portable 
Operating  System  Interface  for 
Computer  Environments  (IEEE  1003.1/ 
POSIX)  as  a  Federal  Information 
Processing  Standard  (FIPS)  on  an 
interim  basis.  IEEE  1003.1 /Draft  12 
defines  a  C  language  source  interface  to 
an  operating  system  environment.  This 
standard  is  for  use  by  computing 
professionals  involved  in  system  and 
application  software  development  and 


implementation.  This  standard  is  Iht* 
first  component  of  a  series  of 
specifications  needed  for  application 
portability.  The  Appendix  to  this 
standard  discusses  the  elements  needed 
in  an  Applications  Portability  Profile 
and  provides  a  schedule  for  the 
additional  specifications. 

Approving  Authority.  Secretary  of 
Commerce. 

Maintenance  Agency.  U.S. 
Department  of  Commerce,  National 
Institute  of  Standards  and  Technology 
(Institute  for  Computer  Sciences  and 
Technology). 

Cross  Index.  The  Institute  of  Electrical 
and  Electronic  Engineers  Standard  for 
Portable  Operating  System  Interface  for 
Computing  Environments.  IF£Elt)03.l/ 
Draft  12  (POSIX). 

Related  Docamenlji. 

a.  Federal  Information  Resources 
Management  Regulation  201-8.1.  Federal 
ADP  and  Telecommunications 
Standards. 

b.  Draft  Proposed  American  National 
Standard  X3ln/87-l40.  "Programming 
Language  C". 

Objectives.  This  FIPS  permits  Federal 
departments  and  agencies  lo  exercise 
more  effective  control  over  the 
production,  management,  and  use  of  the 
Government's  information  resources 
The  primary  objectives  of  this  FIPS  are: 

a.  To  promote  poriabiltty  of  computer 
application  programs  at  the  source  codn 
level. 

b.  To  simphfy  computer  program 
documentation  by  the  use  of  a  standard 
portable  system  interface  design. 

c.  To  reduce  staff  hours  in  porting 
computer  programs  to  different  vendor 
systems  and  architectures. 

d.  To  increase  portability  of  acquired 
skills,  resulting  in  reduced  personnel 
training  costs. 

e.  To  maximize  the  return  on 
investment  in  generating  or  purchasing 
computer  programs  by  insuring 
operating  system  compatibility. 

Government- wide  attainnmient  of  the 
above  objectives  depends  upon  the 
widespread  availability  and  use  of 
comprehensive  and  precise  standard 
specifications. 

Applicability.  This  FIPS  should  be 
used  for  operating  systems  that  are 
either  developed  or  acquired  for 
Government  use  where  POSIX-like 
interfaces  are  required.  This  FTPS  is 
applicable  to  the  entire  range  of 
computer  hardware,  e.g : 

a.  Micro-computer  systems. 

b.  Mini-computer  systems. 

c.  Engineering  workstations. 

d.  Mainframes. 
Specifications.  The  POSIX  FIPS 

specifications  are  the  sptxifications 
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contained  in  the  Institute  of  Electrical 
and  Electronics  Engineers  Standard  for 
Poriable  Operating  System  Interface  for 
Computer  Environments.  IEEE  1003.1/ 
Draft  12  (POSDC)  as  modified  below. 
IEEE  1003.1/Draft  12  defines  a  C 
language  source  code  level  interface  lo 
an  operating  system  environment.  IEEE 
lOOa./Draft  12  refers  to  and  is  a 
complement  to  draft  ANSI  standard 
X3I11/87-140.  C  Unguage.  which  is 
under  development  by  Accredited 
Standards  Committee  X3.  IEEE  1003.1/ 
Draft  12  requires  specific  areas  of  ANSI 
X3in/87-l40,  C  Language,  to  complete 
the  environment  specification  for 
poriable  application  software. 

The  following  modifications  to  IFJiE 
1003.1  /Draft  12  Standard  for  Poriable 
Operating  System  Interface  for 
Computer  Environments  are  required  for 
implementations  of  POSIX  that  are 
acquired  by  Federal  agencies: 

8.  A  null  pathname  shall  be 
considered  invalid  and  generate  an  error 
(2.10.3.  lines  694-896). 

b.  The  use  of  the  chown()  function 
shall  be  restricted  to  a  process  with 
appropriate  privileges  (2.10.4.  lines  924- 
926). 

c.  Only  a  user  with  appropriate 
privileges  shall  be  allowed  to  link  or 
unlink  directories  (2.10.4.  lines  938-939). 

d.  The  owmer  of  a  file  may  use  the 
utimeO  function  to  set  file  timestamps  to 
arbitrary  values  (210.4,  lines  943-945). 

e.  The  implementation  shall  support  a 
value  of  {NGROUPS-MAX>  greater 
than  or  equal  to  eight  (8)  (2.9.2). 

f.  The  implementation  shall  support 
the  setting  of  the  group-ID  of  a  file 
(when  it  is  created)  to  that  of  its  parent 
directory  (2104.  lines 934-93"). 

g.  The  use  of  chown( )  shall  be 
restricted  to  changing  the  group-ID  of  a 
file  to  the  effective  group-ID  of  a  process 
or  when  {NGROUPS-MAX}>0.  to  one 
of  its  supplementary  group-IDs  (2.10.4. 
lines  927-930). 

h.  The  exec(  J  type  functions  shall 
save  the  effective  user-ID  and  group-ID 
(2.10,3.  lines  902-903). 

i.  The  kill(  )  function  shall  use  the 
saved  set  user-ID  of  the  receiving 
process  instead  of  the  effective  user-ID 
to  determine  eligibility  to  send  the  signal 
to  a  process  (2.10.3.  lines  891-893). 

j.  When  a  session  process  group 
leader  executes  an  exil( )  a  SIGHUP 
signal  shall  be  sent  to  each  member  of 
the  session  process  group  (2.10.3  lines 
880-883). 

k.  The  terminal  special  characters 
defined  in  Sections  7.1.1.10  and  7.1.2.7 
can  be  individually  disabled  by  using 
the  value  specified  by  -POSIX-V- 
DISABLE  (2.10.4.  fines  94&-«49:  7,1.1.10: 
7,1.2.7). 


1.  The  implementation  shall  support 
the  -POSIX-JOB-CONTROL  option 
(2.10.3.  lines  884-886). 

m.  The  implementation  shall  provide 
support  for  both  the  CPiO  and  USTAR 
data  interchange  formats  (10.:  Appendix 
D). 

n.  Pathname  components  longer  than 
{NAME-MAX}  shall  be  considered 
invalid  and  generate  an  error  (2.10.4. 
lines  940-942). 

o.  When  the  renamef ),  imlink( )  or 
rmdir( )  function  is  unsuccessful  because 
the  conditions  for  (EBUSYl  occur,  the 
implementation  shall  report  the  [EBUSY] 
ermo  (5  5,1.4.  lines  481-482:  5.5.2.4.  lines 
523-524:  55.3.4.  lines  593-594). 

p.  When  the  rename(  )  function  is 
unsuccessful  because  the  conditions  for 
(EXDEVj  occur,  the  implementation 
shall  report  the  [EXDEV)  ermo  (5.5.3.4, 
lines  59J-594). 

q.  When  the  fork( )  or  exec  type 
function  is  unsuccessful  because  the 
conditions  for  (ENOMEM)  occur,  the 
implementation  shall  report  the 
[ENOMEM]  ermo  (3.1-1.4.  line  54;  3.1.2-4. 
lines  175-176). 

r.  When  the  getcwd( )  function  is 
unsuccessful  because  the  conditions  fdr 
(EACCES)  occur,  the  implementation 
shall  report  the  [FJ\CCES]  ermo  (5.2.2.4. 
lines  148-149). 

s.  When  the  chown( )  or  wait2( ) 
function  is  unsuccessful  because  the 
conditions  for  (EINVAL)  occur,  the 
implementation  shall  report  the 
[EINVALl  ertTio  (3.2.1.4,  line  272:  5.8.5.4. 
line  857). 

t.  The  Icsetattrf )  function  shall  only 
set  the  parameters  supported  by  the 
underlying  hardware  associated  with 
the  terminal  (7.2.1.2,  line  502). 

Note:  If  icsetattrl )  is  called  with  a 
parameter  within  the  lermios  structure  set  lo 
a  new  value  not  supported  by  the  terminal 
device  file  associated  with  fildes.  tc8etattr(  | 
shall  return  successfully.  A  subsequent  call  to 
tcgetallrf  |  will  return  the  original  value  of  the 
pararnttcr  within  the  lermios  structure, 

u.  If  a  write( )  is  interrupted  by  a 
signal  after  it  successfully  writes  some 
data,  it  shall  return  the  number  of  bytes 
written  (8.4.2.2.  lines  195-196). 

V,  The  write!  )  function  shall  return 
-1  and  set  ermo  to  [EINTR)  when  the 
write( )  operation  was  terminated  due  to 
the  receipt  of  a  signal  and  no  data  was 
transferred  [6.4.2.4.  lines  240-242). 

Implementation.  This  standard  is 
effective  [please  insert  date  of 
publication  in  the  Federal  Register).  The 
other  elements  identified  in  the 
Appendix  should  be  considered  in 
planning  for  future  procurements. 

a.  Acquisition  of  a  Conforming 
Portable  Operating  System 
Environment.  Operating  system 
enviroimients  which  are  to  be  acquired 


for  Federal  use  after  the  publication 
date  of  this  standard  and  which  have 
applications  portabiUty  as  a  requirement 
should  use  this  FIPS.  Conformance  to 
this  FIPS  should  be  considered  whether 
the  operating  system  environments  are: 

1.  developed  internally. 

2.  acquired  as  part  of  an  AOP  system 
procurement, 

3.  acquired  by  separate  procurement. 

4.  used  under  an  ADP  leasing 
arrangement,  or 

5.  specified  for  use  in  contracts  for 
programming  services. 

b.  Interpretation  of  the  FIPS  for 
Portable  Operating  System  Interface  for 
Computer  Environments.  NBS  provides 
for  the  resolution  of  questions  regarding 
the  FIPS  specifications  and 
requirements,  and  issues  official 
interpretations  as  needed.  All  questions 
about  the  interpretation  of  this  FIPS 
should  be  addressed  to: 
Director.  Institute  for  Computer  Sciences 

and  Technology.  Attn:  POSIX  FIPS 
Interpretation.  National  Institute  of 
Standards  and  Technology, 
Gaithersburg.  MD  20899.  ' 

c.  Validation  of  Conforming  Operating 
Systems  Environments.  NBS  has 
developed  cooperatively  with  industry  a 
validation  suite  for  measuring 
conformance  to  this  standard.  This  suite 
will  be  required  for  testing  conformance 
of  POSIX  implementations. 
Requirements  for  testing  will  be 
announced  in  the  near  future. 

Where  to  Obtain  Copies:  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Ser\*ice. 
U.S.  Department  of  Commerce. 
Springfield.  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  Institute  of 
Electrical  and  Electronics  Engineers, 
Incorporated.)  When  ordering,  refer  to 
Federal  Information  Processing 
Standards  Publication  151 
(FIPSPUB151).  and  title.  Payment  may 
be  made  by  check,  money  order,  or 
deposit  account. 

Appendix  A 

POSIX.  as  currently  defined,  is  the 
crucial  first  step  in  providing  a  vendor 
independent  interface  specification 
between  an  application  program  and  an 
operating  system.  The  current  definition, 
however,  must  be  extended  in  order  to 
provide  interface  specifications  for  full 
operating  system  functionHlily.  These 
additional  interface  specifications  must 
S^nclude: 

(1)  Shell  and  Tools:  These  functions 
provide  an  interactive  interface  for  users 
to  control  processing.  Example:  listing 
the  files  in  a  directory. 
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(2)  Advanced  Utilities:  These  utilities 
provide  additional  capabilities  and 
specialized  functions  that  make  users 
and  programmers  more  productive 
Example:  full- screen  editing. 

(3)  System  Administration:  These 
functions  are  required  to  operate  the 
system.  Example:  mount  a  file  system. 

(4)  Terminal  Interface  Extensions: 
These  functions  are  called  by 
application  programs.  They  enable 
programs  to  perfonn  interactive  terminal 
operations  in  a  way  that  is  independent 
of  the  type  of  terminal  being  used. 
Example:  turn  on  atlributps  such  as 
blinkinc  r.harrtcters  or  reverse  video. 

POSIX.  when  fully  extended,  will 
proiide  the  f  jnclionaltty  required  to 
support  bource  code  portabihly  for  a 
wide  range  of  applications  across  many 
different  machines  and  operating 
systems.  However,  even  the  extended 
POSIX  will  not  be  sufficient  to  achieve 
portability  for  alt  applications. 

There  is  increasing  recognition  of  the 
need  for  an  archileclural  approach  to 
applications  portability.  Tins  recognition 
has  come  dbout  because  earlier 
attempts  to  use  a  langiiage-based 
approach  to  applications  porlabiliiy 
were  not  successful.  Language 
portability  is  only  one  aspect  of  the 
problem  of  porting  applications  software 
from  one  operating  system  environment 
to  another.  Applications  software 
portability  depends  on  additional 
factors  which  include; 

(1)  Characteristics  of  the  underlymg 
hardware/software,  (e.g.  word  length. 
input/output  (i/O)  architecture, 
processor,  operatmg  system). 

(2)  Portability  of  software  utihties 
used  by  the  application,  [eg.  data  base 
management,  graphics,  operating  system 
functions,  and  communciations). 

(3)  Data  form,  format  and 
representation  that  may  need  to  be 
transported  with  the  software,  and 

|4)  Language  unplementatjon 
(compiler/ interpreter/ processor) 
including  specific  limits  or  subsets  of  the 
language  used  in  programming,  (e.g. 
magnitude  of  number  of  subscripts  and 
number  of  labels). 

Unless  each  of  these  factors  is 
addressed  as  part  of  an  overall 
architecture,  the  benefits  of  applications 
portability  will  not  be  fully  realized. 

A  planned  Applications  Portability 
Profile  (APP)  has  been  developed  to 
provide  sufficient  functionality  to 
accommodate  a  broad  range  of 
application  requirements.  The  functional 
components  of  the  APP  constitute  a 
tool  box"  of  standard  elements  that  can 
he  used  to  develop  and  maintain 
portable  applications.  A  key  aspect  of 
the  APP  IS  that  it  is  an  open  systems 
architecture  based  upon  non-prophetary 


standards.  The  current  planned 
components  of  the  APP  are  summarized 
in  Figure  1  and  descnibed  in  the 
following  paragraphs.  Additional 
components  may  be  added  as 
technology  changes  and  as  Federal 
government  requirements  change 

Database  Management 

Database  management  is  an  important 
aspect  of  applications  portability.  A 
growing  number  of  organizations  use  a 
Database  Management  System  (DBMS) 
to  allow  application  programs,  vmttt'n 
in  a  variety  of  languages,  to  work  on  the 
same  basic  data.  In  addition,  a  DBMS 
can  facilitate  lanaguage  independence 
in  the  design,  development,  and 
maintenance  of  data  resources. 

FIPS  127.  Database  Lanaguage  SQL. 
and  the  proposed  FIPS  for  Information 
Resource  Dictionary  Systems  (IRDS)  are 
the  initial  components  to  meet  the 
database  management  requirement. 

Data  Uiterchange 

In  addition  to  the  mechani&m  for 
managing  data,  the  data  itself  is  an 
important  aspect  of  applications 
portability.  In  many  situations,  the 
problems  associated  with  porting  the 
applications  software  From  one  system 
to  another  pales  in  comparison  to  the 
problem  of  porting  the  data.  There  are 
three  categories  of  particular  concern 
regarding  data  interchange: 

•  Business  Graphics 

•  Product  Data. 

•  Document  Prot-essing. 

FIPS  120.  Graphical  Kernel  System 
IGKS)  and  FIPS  128.  Computer  Graphics 
Metafile  (CGM)  are  the  initial 
components  to  meet  the  business 
graphics  requirements.  Initial  Graphics 
Exchange  Specification  (IGES)  is  the 
initial  component  to  meet  the 
requirements  to  exchange  product  data. 
Standard  Generalized.  Markup 
Lanaguage  (SGML)  and  OfTice 
Document  Architecture/Office 
Document  Interchange  Format  (ODA/ 
ODIF)  are  the  initial  components  to 
meet  the  requirements  for  document 
processing. 

Network  Services 

There  are  two  basic  network  services 
that  should  be  provided: 

File  Management  is  an  integral  part  of 
most  applications.  File  management 
functions  have  traditionally  focused  on 
accessing  data  within  a  local  file  sytem. 
That  focus  has  now  shifted  to  fucntions 
that  permit  shared  acces  to  files  in  a 
heterogeneous  environment  of  computer 
hardware,  software,  and  networks.  A 
standard  approach  to  managing  this 
shared  access  to  remote  files  is  an 
important  aspect  of  software  portability. 


Failure  to  provide  shared  access  to 
remote  files  will  inevitably  lead  to  local 
incompatible  approaches  that  inhibit 
application  portability. 

Network  File  System  fNFS)  is  the 
initial  component  to  meet  file 
management  facility  requirements 

Data  Communications  facilities  permit 
mteroperability  among  applications  In  a 
heterogeneous  environment  of  computer 
hardware,  software,  and  networks.  The 
requirement  to  manage  shared  access  to 
remote  files  is  just  part  of  a  larger 
requirement  for  applications  software  to 
perform  its  functions  in  a  network 
environment.  Here  again,  failure  to 
provide  this  function  will  inevitably  lead 
to  local,  incompatible  approaches  that 
inhibit  apphcations  portability. 

Government  Open  Systems 
Interconnection  Profile  (GOSIP)  is  the 
initial  component  to  satisfy  the  data 
communications  requirempnts. 

User  Interface 

The  most  neglected  aspect  of 
applications  software  portability  it  the 
requirement  to  maintain  a  consistent 
user  interface  across  all  systems  on 
which  the  application  resides.  The  fart 
that  the  application  is  likely  to  be 
distributed  over  a  heterogeneous 
environment  of  computer  hardware. 
software,  and  networks  means  that  the 
user  interface  facility  must  provide  the 
flexibility  to  allow  the  user  to  interact 
with  programs  within  such  an 
environment. 

The  X  Window  System  is  the  initial 
component  to  meet  user  interface 
requirements. 

Progromming  Languages 

The  must  emphasized  aspect  of 
applications  software  portability  is  the 
requirement  for  programming  language 
portability  from  one  system  to  another 
The  major  problem  is  that  programming 
language  portability  is  often  equated 
with  applications  software  portability.  A 
key  requirement  for  programming 
languages  is  that  a  sufficient  variety  be 
included  to  encompass  the  full  range  of 
application  requirements. 

The  C  language  binding  is  the  initial 
component  for  programming  language 
interfaces.  Additional  bindings  will  be 
developed  for  FtlRTRAN.  COBOU  Ada. 
and  Pascal. 


Funelni 

EIWMn* 

S<)«crfic.riion 

Opecao..,, 

POSIX  - 

IEEE  PI  003  1 

inos 

X3  I3S  (iKopased 
FIPS^ 

Federal  Register  /  Vol.  53.  No.  176  /  Monday.  September  12.  1988  /  Notices 


35227 


F»««x. 

Elemant 

SpediiiMian 

Oau 

Inter  chaf^gg 

-BuanoM 

GKStCGM. 

FIPS  120.  126 

Qnpnict 

DOM. 

-ttjcumenl 

SQIM 

ISO  u7B.i9ee 

Proceesmg 

0OA/O0IF_-. 

ISO/OIS8613 

N*rtwwk 

Swvices 

-o«a 

OSI . 

OOSIP 

Comrnmi. 

catora. 

-F* 

NFS 

EEEPIomx 

Manage 

ment- 

Uiet  Inwiaca  ... 

X  window 
System. 

X3H3a 

L«>Buag~ 

C 

X3Jt  1  dtan 
X3.159 

coeot 

F1PS(B1.S 

FOBTHAN 

FIPS  089-1 

Mt 

FIPS  119 

Pascal 

FIPS  109 

Figure  I — Applications  Portability 
Profile 

Schedule 

While  NBS  will  continue  to  work  with 
both  national  and  international 
standards  organizations  to  produce  the 
needed  specifications,  current  federal 
requirements  dictate  immediate  action. 
In  order  to  meet  this  need  NBS  will 
adopt  a  series  of  specifications  based  on 
emerging  national  and  international 
slandards- 

These  specifications  will  include 
interface  specifications  for  (1)  Shell  and 
Tools.  (2)  Advanced  Utilities.  (3)  System 
Administration,  and  (4)  Terminal 
Interface  Extensions.  (5)  X  Window 
System,  and  (B)  NFS.  These 
specifications  will  be  added  to  the 
profile  according  to  the  following 
schedule: 

4lh  Quarter  FYBfi— Shell  and  Tools. 
Advanced  Utilities.  System 
Administration,  Terminal  Interface 
Extensions. 

1st  Quarter  FY89— X  Window  System. 
NFS. 

The  components  of  the  APP  represent 
varying  stages  of  maturity.  Some  have 
not  been  introduced  into  the  formal 
standards  process  (i.e.  X  Window 
System),  others  exist  only  as  draft 
standards  (e.g.  POSIX),  and  others  have 
been  adopted  as  national  and 
international  standards  (e.g.  SQL).  As 
these  standards  mature  there  will  be  a 
need  to  update  the  APP  to  refiect  the 
changes  that  will  occur.  NBS  will 
establish  a  process  to  ensure  that  the 
APP  incorporates  the  evolving 
(maturing)  consensus  of  the  national  and 
international  standards  activities  for 


each  of  the  hmctional  components  of  the 
APP.  In  addition,  specifications  for 
bindings  for  languages  and  other  APP 
components  may  be  required.  NBS  will 
identify  the  need  for  these  bindings  and 
augment  the  APP  as  required. 

Doth  users  and  vendors  will  be 
included  in  this  process  through  an 
ongoing  series  of  user  workshops  and 
implementor  workshops  which  will 
provide  forums  for  feedback  and 
comments  on  the  evolving  APP.  The  user 
workshops  wilt  be  designed  to  (1) 
provide  users  with  information  about 
the  progress  of  defining  the  APP  and  (2) 
provide  NBS  with  input  and  feedback  on 
the  evolving  APP  and  what  priorities 
should  be  given  to  the  various  functional 
components.  The  Implementors 
Workshops  will  provide  a  fonim  in 
which  to  discuss  the  evolving  APP  with 
the  vendors  and  to  get  feedback  on  the 
technical  merits  of  the  proposals.  These 
implementor  workshops  will  be 
designed  to  ensure  that  there  is  a 
general  consensus  on  the  part  of 
vendors  to  commit  to  building  products 
to  the  evolving  APP  specifications. 

(FR  Doc.  88-20595  Rled  9-«-88;  8:45  am) 
BlUJtW  COOE  SSiO-CN-ai 


National  Oceanic  and  Atmospheric 

Administration 

Endangered  Marine  Mammals; 
Appitcatlon  for  Permit;  Dr.  William  A. 
Watkina  (70D) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407(.  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216).  the 
Endangered  Species  Act  of  1973  (16 
use.  1531-1544).  and  the  National 
Marine  Fisheries  Ser\'ice  regulations 
governing  endangered  fUh  and  wildlife 
permits  (50  CFR  Parts  217-222). 

1.  Applicant:  Dr.  William  A.  Watkins. 
Senior  Research  Speciahst  Woods  Hole 
Oceanographic  Institution,  Woods  Hole. 
Massachusetts  02543. 

2.  Type  of  Permit  Scientific  Research. 

3.  Name  of  Marine  Mammals:  Right 
Whale  [Balaena  glaciolis). 

4.  Type  of  Take  and  Number  Six  (6) 
right  whales  vvill  be  radio  tagged  with 
the  WHOI  HG  radio  tag  with  its  ADF 
tracking  capability  allowing  consistent 
identification  of  individuals  at  every 
surfacing,  and  computer  recording  and 
tracking  of  signals.  Twelve  (12)  animals 
may  be  harassed  during  tagging 
operations.  Individual  whales  may  be 


re-approached  up  to  ten  (10)  times 
during  maneuvering  for  tagging  position. 

5.  Location  of  Activity:  U.S.  Coastal 
and  International  Waters. 

6.  Period  of  Activity^  3  years. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this-application  to  the  Manne 
Mammal  Commission  and  Committee  of 
Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service.  U.S. 
Department  of  Commerce,  Washington. 
DC  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  apphcation 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

Ail  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  application  are  available  for 
review  in  the  following  ofTices: 

Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine 
Fisheries  Service.  Room  805, 1825 
Connecticut  Avenue.  NW.,  Wasington, 
DC:  and 

Director,  N'grtheasi  Region.  National 
Manne  Fish«riP5  Service.  14  Elm  Street. 
Federal  Bldg..  Gloucester.  Massachusetts 
0)930. 

Nancy  Foster, 

Director.  Office  of  Protected  Resources  and 
Habitat  Programs. 

Dale:  August  31. 1988. 
[inn  Doc.  B8-20597  Filed  9-S-B8;  8:45am| 
BILLtNG  CODE  3S10-2^.M 


COMMISSION  ON  MERCHANT  MARINE 
AND  DEFENSE 

Meeting 

SUMMARY:  The  Commission  on 
Merchant  Manne  and  Defense  was 
established  by  Pub.  L.  95-525  [as 
amended),  and  the  Commission  was 
constituted  in  December  1986.  The 
Commission's  mandate  is  to  study  and 
report  on  problems  relating  to 
transportation  of  cargo  and  personnel 
for  national  defense  purposes  in  time  of 
war  or  national  emergency,  the 
capability  of  the  Merchant  Marine  to 
meet  the  need  for  such  transportation 
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and  the  adequacy  of  the  shipbuilding 
mobihzalion  base  to  support  naval  and 
merchant  ship  construction.  In 
accordance  with  the  Federal  Advisory 
Committee  Act.  Pub.  L.  92-463,  as 
amended,  the  Commission  announces 
the  following  meeting: 

Dates  and  Times:  Monday. 
September  19,  1988,  Beginning  9:00  a.m.; 
Tuesday,  September  20.  1988.  Beginning 
9:00  am, 

Place:  Suite  520.  4401  Ford  Avenue, 
.•\!exandria.  Virginia  22302-0268 
Type  of  Meeting:  Closed- 
Contact  Person:  Allan  W,  Cameron, 
Executive  Director.  Commission  on 
Merchant  Marine  and  Defense,  Suite 
520,  4401  Ford  Avenue.  Alexandria, 
Virginia  22302-0268.  Telephone  (202) 
756-0411- 

Purpose  of  Meeting:  To  receive 
additional  information  pertaining  to  the 
needs  of  the  national  defense  for  the 
Merchant  Manne  and  the  shipbuilding 
industry,  and  to  discuss  and  to 
deliberate  facts  and  opinions  obtained 
from  briefings  and  public  hearings. 
SUPPLEMENTARY  INFORMATION:  The 

executive  meetings  of  the  Commission 

will  be  closed  to  the  public  pursuant  to  5 

L'  S  C.  552b(c)(l)  and  552b[c)(4)  in  the 

interests  of  national  secunty  and  to 

protect  propnetary  information  provided 

to  the  Commission  in  confidence. 

Allan  W.  Cameroa. 

Executive  Director.  ComnuBsion  on  Merchant 

Sfjrine  and  De  tense. 

;FR  Doc,  88-20631  Filed  9-9-88:  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustn>ent  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  Mexico 

Sep:eniber  6.  1988, 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA)- 

ACTioN:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  September  13. 1988. 
authority:  EO  11651  of  M.irch  3.  1972. 
as  amended:  sec.  204  of  the  Agricultural 
Ac!  of  1956.  as  amended  (7  U  SC  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 

(anet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  statiis  of  these  limits,  refer  to  the 


Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-9481.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 377-3715. 
SUPPt^MENTARY  INFORMATION:  I'he 

current  Umits  for  certain  cotton  and 
man-made  fiber  textile  products  from 
Mexico  are  being  adjusted  for  swing, 
carryforward  applied  and  carryforward 
used. 

A  description  of  the  textile  categories 
:n  terms  of  TS.U  S  A  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16. 
1987),  Also  see  53  FR  7961.  published  on 
March  11.  1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
lamefl  H.  Babb, 

Chairmai}.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  For  The  Implementation  of  Textile 

Agreements 
S*.pl»?mber  8.  1968. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Mr.  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
Issued  to  you  on  March  7. 198A.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements,  concerning  imports 
into  the  United  States  of  certain  cotton,  wool 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Mexico  and 
exported  during  the  period  which  began  on 
January  1.  1988.  and  extends  through 
Decembers!.  1988. 

Effective  on  September  13. 1988.  the 
directive  of  March  7, 1988  is  hereby  amended 
to  adjust  the  limits  for  the  following 
categories,  as  provided  under  (he  provisions 
of  the  current  bilateral  agreement  between 
the  Governments  of  the  United  Slates  and  the 
United  Mexican  Stales: 


ana  364  2302,   384  2304    384  2307.  3S4  9110  aM 

384  9120  in  Category  641 

*ln     Caiegcv     359-C,     onty     TSUSA     number 
5361  0622.  26)  6S10.  364  0926  and  384  5222 
*  In     Category     669-P,     only     TSUSA     numtjer 

385  5300 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  withm  the  foreign  affairs 
exception  to  the  rulemalcing  provisons  of  5 
US.C.553{a)(l|. 

Sincerely. 
James  H.  Babb, 

Chairman.  Committee  for  the  tmplementation 
of  Textile  Agreements. 
(KF  Doc  88-20608  Filed  q-*-8a:  8  45  Hrn) 
BILLING  CODE  JSiO-Ofl-W 


Caiegwv 

AdMMdlS-MoUmit' 

334 

76.300  draw 

336/638 

196.200  i)02«i 

341/641 

825.033  dozen  o(  wp.c^  not  m<ye  than 

306.200  dozen  axall  M  m  Calego- 

nes34)-Y/641-Y«- 

342/642 

316.100  dozen 

347/346 

t343.Saa  dozen. 

35»-C> 

1.744.000  pounds 

669-P' 

1.417,000  pounds 

>  The  Kmfts  hav«  not  twon  ad|ustad  to  sccounl  for 
any  impons  exported  atier  Oec«rnber  31 .  1967 

Mn  Caiegones  341-Y/641-Y,  onty  TSuSA  num- 
Defi  M4  0505.  JCi  OLI ',  364  051 2,  384  4608. 
364  46!0.  384  461^  and  364  4786  >n  Category  341; 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Agricultural  Advisory  Committee 
Meeting 

This  is  to  give  notice,  pursuant  to 
section  10(a)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  1. 10(al 
and  41  CFR  101-6.1015(6).  that  the 
Commodity  Futures  Trading 
Commission's  Agricultural  Advisory 
Committee  will  conduct  a  public 
meeting  in  the  Fifth  Floor  Heanng  Room 
at  the  Commission's  Washington,  DC 
headquarters  located  at  Room  532,  2033 
K  Street,  NW.,  Washington.  DC  20581, 
on  October  3. 1988,  beginning  at  9:00 
a.m.  and  lasting  until  3:30  p.m.  The 
agenda  will  consist  of: 

Agenda 

1.  Opening  remarks  by  Commissioner 
Kalo  Hineman  and  CFTC  Chairman 
Wendy  Cramm; 

2.  Market  surveillance  issues, 
including  drouth  related  agricultural 
market  volatility; 

3.  Speculative  limits  and  aggregation 
issues,  including  a  report  on  experience 
to  date  with  the  new  agricultural 
contract  speculative  limits  and  review  of 
new  aggregation  rules: 

4.  OfT-exchange  contracts  issues, 
including  report  by  CFTC  staff  and 
reports  by  Committee  members  on  the 
utilization  of  minimum  price  guarantee 
contracts; 

5.  Livestock  contract  issues,  including 
report  by  NCA  representative 
concerning  NCA  Task  Force  on  Cattle 
Futures; 

6.  Status  report  on  agricultural 
options; 

7.  Report  on  CFTC-USDA  liaison, 
including  USDA  40-county  futures/ 
options  pilot  program: 

8.  Preview  of  issues  relevant  to  next 
year's  Congressional  reauthorization  of 
the  Commission;  and 
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9,  Discussion  of  other  issues  for 
potential  Committee  consideration; 
timing  of  next  meeting;  other  Committee 
business. 

The  purpose  of  this  meeting  is  to 
solicit  the  views  of  the  Committee  on 
the  above-listed  agenda  matters.  The 
Advisory  Committee  was  created  by  the 
Commodity  Futures  Trading 
Commission  for  the  purpose  of  receiving 
advice  and  recommendations  on 
agricultural  issues.  The  purposes  and 
objectives  of  the  Advisory  Committee 
are  more  fully  set  forth  in  the  May  13, 
1987  second  renewal  charter  of  the 
Advisory  Committee. 

The  meeting  is  open  to  ihe  public.  The 
Chairman  of  the  Advisory  Committee, 
Commissioner  Kalo  A.  Hineman.  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  judgment. 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public  who 
wishes  to  file  a  written  statement  with 
the  Advisory  Committee  should  mail  a 
copy  of  the  statement  lo  the  attention  of; 
the  Commodity  Futures  Trading 
Commission  Aigricultural  Advisor^' 
Committee  c/o  Charles  O.  Conrad 
Commodity  Futures  Trading 
Commission.  2033  K  Street,  NW^ 
Washington.  DC  20581.  before  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
also  inform  Mr.  Conrad  in  writing  at  the 
latter  address  at  least  three  business 
days  before  the  meeting.  Reasonable 
provision  will  be  made,  if  lime  permits. 
for  an  oral  presentation  of  no  more  than 
five  minutes  each  in  duration. 

Issued  by  the  Commission  m  Washington. 
DC  on  September  7. 1968. 
fean  A.  Webb. 

Secretary  of  the  Commission. 
[FR  Doc  8Ji-20697  Filed  &.fl-B8:  B:45  am] 
BIXINC  CODE  «3St-01-M 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title.  Applicable  Form,  and 
AppI'cabJe  OMB  Control  Number  DoD 
FAR  Supplements  Part  15,  Related 
Clauses  in  Part  52.215  and  Related 
Forms:  OMB  Control  Number  0704-0232. 

Type  of  Request  Revision. 


Average  Burden  Hours /Minutes  Per 
Response:  6.369  hours. 

Frequency  of  Response:  On  Occasion. 

Number  of  Respondents:  202.540, 

Annua/  Burden  Hours:  1.772.900. 

Annua/  Response:  202.615 

Need  and  Uses:  The  information 
collection  concerns  4  areas:  (1)  Certain 
data  required  to  enable  evaluation  of 
contractors'  offers  under  the  negotiated 
method  of  contracting:  (2)  information 
necessary  to  develop  proposals  to 
participate  in  the  Industrial 
Modernization  Incentives  Program 
(I.MIP);  (3)  information  necessary  lo 
develop  and  maintain  an  adequate 
estimating  system:  and  (4)  information 
necessary  lo  ensure  that  the 
Government  does  not  pay  prices  for 
commercial  spare  and  repair  parts  that 
exceed  thai  lowest  commercial  sales 
prices  at  which  such  items  are  sold  to 
the  general  public  unless  the  price 
differences  are  justified. 

Affected  Public:  Businesses  or  other 
for-profit;  Non-profit  institutions;  and 
Small  businesses  or  organizations. 

Respondent's  Ob/igation:  Mandatory. 

OMB  Desk  Officer:  Ms.  Eyvette  R. 
Flynn. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eyvette  R.  Flynn  at  Office  of 
Management  and  Budget.  Desk  Officer. 
Room  3235,  New  Executive  Office 
Building,  Washington.  DC  20503. 

DOD  C/earonce  Officer:  Ms.  Pearl 
RascoeHarrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from,  Ms. 
RascoeHarrison.  WHS/DIOR.  1215 
lefferson  Davis  Highway,  Suite  1204, 
Arlington,  Virginia  22202-4302. 
telephone  (202)746-0933. 
L.M.  Bynum. 

A/temote  OSD  Federal  Register  Liaison 
Officer,  Deportment  of  Defense. 
September  6. 1988. 

IFR  Doc.  89-20606  Filfd  9-9-88;  8:45  am] 
BILUNG  COOE  3S10-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IER-FRL-3444-8J 

Environmental  Impact  Statements  and 
Regulations;  Availabitrty  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  22, 1988  through 
August  26. 1988  pursuant  to  the 
Environmental  Review  Process  (ERPJ, 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2}(c)  of  the  National 
Environmental  Policy  Act  as  amended. 


Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5074.  An 
explanation  of  the  ratings  assigned  lo 
draft  environmental  impact  statements 
(EISs)  vras  published  in  the  Federal 
Register  dated  April  22. 1988.  (53  FR 
13318). 

Draft  EISs 

ERP  So.:  D-AFS~E85003&~O0.  Rating 
EC2.  Coastal  Plain/Piedmont  National 
Forests  and  Grasslands  Vegetation 
Management  Plan.  Implementation.  U.S. 
Forest  Service  Southern-Region.  AL  GA 
FL,  Sa  NC,  LA.  MS  and  TX.  SUMMARV: 
EPA  bus  identified  a  number  of  potential 
environmental  impacts  on  air  and  water 
quality  which  should  be  addressed 
further  in  the  final  EIS.  Of  particular 
concern  are  the  impacts  of  the  sediment 
produced  by  management  activities  and 
the  herbicide  used  on  water  quality. 
EPA  believes  that  "All  C '.  based  on  its 
low  intensity  mechanical  and  herbicide 
use,  is  the  environmentally  preferrable 
alternative. 

ERP  No.:  D^O£^C30003-NJ.  Ratios 
EC2.  Sandy  Hook  to  Bamegat  Inlet 
Beach  Erosion  Control  Proiect.  Section 
I~Sea  Bright  lo  Ocean  Township. 
Implementation,  Northern  End  of  New 
lerseys  Aiianlic  Coast,  Monmouth 
County.  Nf  summary:  EPA  has 
environmenltil  concerns  regarding 
potential  impacts  to  water  quality  and 
benthos.  Additional  information 
regarding  these  issues  is  requested  in 
the  fmal  EIS. 

ERP  No.:  D-COE'E3206a-AL  RaU'ng 
ECZ  Bayou  La  Batre  Navigation 
Channel  Improvements,  implementation. 
Mobile  County,  AL  SUMMARY:  EPA  hds 
found  that  the  proposed  channel 
deepening  will  provide  a  source  of 
"new-work"  materaial  which  could  be 
used  to  provide  some  temporary  relief  to 
the  erosion  of  the  wetland  on  adjacent 
shoreline/nearshore  features.  EPA  is 
concerned  that  an  opportunity  will  be 
losi  to  positively  impact  the 
environment  if  full  use  is  not  made  of 
this  new  work  material  lo  retard  ihe 
erosion  currently  being  experienced  in 
the  project  area. 

ERP  No:  D~SCS~H3eW1-}A.  Rating 
LO.  Soap  Creek  Watershed  Protection 
and  Flood  Reduction  Plan,  Funding  and 
Implementation,  Des  Moines  River. 
Appanoose,  Davis,  Monroe  and  Wapello 
Counties.  lA.  SUMMARY:  EPA  has  no 
objections  to  the  project  as  proposed. 

ERP  No.:  D-SCS-Hser 03-00.  Rating 
LO.  Pony  Creek  Watershed  Proleclion 
and  Flood  Prevention  Plan,  Funding  and 
404  Permits.  Missouri  River  Basin. 
Brown  and  Nemaha  Counties.  KS  and 
Richardson  County.  N'B.  Summary:  EP.-\ 
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has  no  objectiuns  to  the  pro|et;;  as 
proposed. 

ERPSo.:  D-USA-A 10057-00.  Rating 
EC2.  Nationwide  Biological  Defense 
Research  Pro'^ram  ContinuHtion, 
Implementation  SUMMARY:  EPA 
rer.ommeniied  ihat  the  ."Xrmy  develop  or 
documeni  administrative  controls  for  the 
progrdms  activities  at  non-DOD  sites  to 
bet'er  shovw  environmental  protection 
and  compliance.  EPA  pointed  out  that 
dksinfectants  and  other  pesticides  must 
be  used  according  to  the  EPA-approved 
table. 

Final  EISs 

ERP  No.:  F-BOP-G81002-TX.  Three 
Rivers  Federal  Correctional  Institution 
Complex,  Construction  and  Operation, 
Live  Oak  County.  TX.  SUMMARV:  EPA 
has  no  obligations  to  the  proposed 
acJion  as  described. 

ERPSo.:  F-COE-C36061-PR.  Rio  de  la 
Plata  Basin.  Flood  Protection  Plan. 
Implementation.  Dorado-Toa  Baja  Area. 
PR  SUMMARY:  EPA's  review  of  this 
document  concluded  that  the  project  is 
unsatisfactor>'  from  the  standpoint  of 
environmental  quality  due  to  its 
potential  impacts  to  wetlands. 
Additionally,  EPA  believes  that  the  final 
EIS  does  not  fulfill  the  intent  of  NEPA. 
and  that  it  is  unresponsive  and 
inadequate.  Accordingly,  EPA  requests 
that  the  Corps  prepare  a  supplemental 
fir.d!  EIS. 

ERPSo.  F-C:OE-H32009-O0. 
Mississippi  River  Locks  and  Dam  26 
Replacement  Construction.  Second 
Lock.  Implementation.  Upper  Missi^isippi 
and  Illinois  Rivers.  Alton.  Madison 
County,  Ilhnois  and  St  Louis  County, 
MO.  summary:  Because  of  incomplete/ 
unavailable  information.  EPA  cannot 
concur  thai  the  proposed  project  will 
result  in  minor  impacts,  but  will  not 
object  to  project  initiation  with  the 
understandins  that  the  St.  Louis  District 
Corps  of  Engineers  will  complete  a  Plan 
of  Study  for  identifying  impacts,  initiate 
studies  identified  in  the  Plan  of  Study 
and  assess  the  need  for  mitigation. 

Ddted:  S:p!emt)er6. 198a 
William  D.  DickerMO. 

Dt>p\iiy  D:rfif:!nr.  Office  ofFsderal  Activities. 
;FR  Dm.:  fift-:iifrtT  Filed  9-9-88;  845  am] 
BILLING  COOC  ftWO-SO-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916.  and  section  5  of 
the  Shipping  Act  of  1964. 


Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
\'W.,  Room  10325.  Interested  parties 
may  submit  pnjlests  or  comments  on 
each  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington.  DC  20573.  within  10  days 
after  the  date  of  the  Federal  RegialBr  in 
which  this  notice  appears.  The 
requirements  for  comments  and  protests 
are  found  in  §  560.7  and/or  572.603  of 
Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below 

Agreement  No.:  224-200151. 

Title:  GulfPort  Terminal  Agreement. 

Parties: 

Mississippi  State  Port  Authority 
(MSPA) 

Carter-Green-Redd.  Inc.  (CGR) 

Synopsis:  The  proposed  agreement 
provides  for  CGR"s  lease  from  MSPA  of 
berthing  and  parking  area  and  a  holding 
facility /shed  at  Gulfport.  Mississippi  for 
the  conduct  of  a  cruise  ship  opcmtion  by 
CGR. 

By  Order  of  the  Federal  Maritime 

Commission. 
Tuny  P.  KominoUi. 

Assfstatit  Secretory. 

Dated:  September  7. 1988. 
(FR  Doc  88-20635  Filed  9-9-88:  8:45  ami 
BILLING  COOC  C73O-0f  U 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Urxjer  Review 

Vptemb*'r  6. 1'ifltJ. 

Background 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
collcction(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  0MB  delegated  authority,  as  per  5 
CFR  1320.9  (OMB  Regulation  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

FOR  FURTHER  INFORMATION  CO»fTACT: 
Federal  Reserve  Board  Clearance 
Officer — Nancy  Steele — Division  of 
Research  and  Statistics.  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  DC  20551,  (202- 
452-3822]. 


OMB  Desk  Officer— Robert  Neat.  Jr.— 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  3208.  Washington.  DC 
20503.  (202-395-7340). 

Finoi  approval  under  OMB  delegated 
authority  of  the  extension,  without 
revision,  of  the  following 

1.  Report  Title:  Notification  Pursuant 
to  S  211.23(h)  of  Regulation  K  on 
Acquisitions  Made  by  Foreign  Banking 
Organizations. 

Agency  Form  Number:  FR  4002. 

OMB  Docket  Number  7100-01 10. 

Frequency:  On  occasion  (estimated 
average  of  two  per  year). 

Reporters:  Foreign  banking 
organizations. 

Annual  Reporting  Hours:  160. 

Estimated  Number  of  Respondents: 
160. 

Average  Hours  Per  Response:  05. 

Small  businesses  are  not  affected. 

General  Description  of  Report 

This  report  is  required  by  law  (12 
U.S.C.  1644  and  3106).  and  confidential 
treatment  may  be  requested. 

Foreign  banking  organizations  (FBOs) 
must  inform  the  Board  of  shares 
acquired  in  companies  engaged  in 
activities  in  the  U.S.  and  of  direct  and 
indirect  U.S.  activities  commenced  by  a 
subsidiary  of  the  FBO. 

Board  of  Governors  of  the  Federal  Reserve 

System.  September  8.  1988. 

WiUiam  VV.  Wiles. 

Secretary  of  the  Board. 

(FR  Doc.  88-20590  Filed  9-«-e8;  8:45  ami 
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Credft  Intematlonat  Bancshares.  Ltd., 
et  al..  Formations  of;  Acqulsttions  by; 
and  Mergers  of  Bank  HokJing 
Compantos 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFTi  225,14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
use.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
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Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
dn  apphcabon  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  sufBce  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  30.  1988. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  BosUan.  jr..  Vice  President) 
701  East  Byrd  Street.  Richmond.  Virginia 
23261: 

1.  Credit  International  Bancshares. 
Ltd..  Washington.  DC;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Credit 
Inlernational  Bank,  National 
Association.  Washington.  DC. 

B  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street  NW..  Atlanta,  Georgia 
30303: 

1.  Peoples  Bancshares,  Inc..  Elba. 
Alabama:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  Peoples  Bank.  FJba, 
Alabama. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President]  230 
South  LaSalle  Street.  Chicago.  Dhnoia 
60690; 

1.  Iowa  NaUonal  Bankshares  Corp., 
Waterloo.  Iowa;  to  acquire  100  percent 
of  the  voting  shares  of  Oelwein  Slate 
Dank.  Oelwein.  Iowa. 

D  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Buena  Vista  Bancorp.  Inc.,  Chester. 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Buena  Vista  National 
Bank,  Chester.  Illinois. 

2.  Waterloo  Bancshares.  Inc., 
Waterloo.  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Commercial  State  Bank  of  Waterloo, 
Waterloo.  Illinois. 

K  Federal  Reserve  Bank  of 
Minneapolis  (James  M  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  S548Ch 

1.  Duke  Financial  Croup.  Inc..  St.  Paul, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  Citizens  State  Bank  of 
Montgomery.  Montgomery,  Minnesota. 

F.  Federal  Reserve  Bank  of  Kansas 
City  fThomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Missouri  64198: 

1.  FirsTier  Financial  Inc..  Omaha. 
Nebraska:  to  acquire  100  percent  of  the 
voting  shares  of  Norfolk  Bansbares,  Inc.. 


Norfolk.  Nebraska,  parent  of  Delay  First 
National  Bank  and  Trust  Co..  Norfolk. 

Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System.  SeplembrrS.  1968. 
Isme*  McAfee, 

Associate  Secretary  of  the  Board. 

(PR  Doc  68-20592  Filed  9-9-68: 8:45  ami 
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Change  In  Bank  Control;  Acquisition  of 
Shares  of  Banks  or  Bank  Holding 
Companies;  James  A.  Wells  et  al. 

The  nolificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  yiz  U.S.C.  1817(j)}  and 
§225.41  of  the  Boards  Regulation  Y  (12  . 
CKR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 

1817(0(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  30.  1908. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  Mc,  lloenig.  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198; 

\.  fames  .4.  andfoan  B.  Wells.  Kansas 
City,  Missouri;  to  acquire  an  additional  5 
percent  of  the  voting  shares  of 
Wyandotte  Ban  Corporation,  Kansas 
City.  Kansas;  and  thereby  indirectly 
acquire  The  Wyandotte  Bank,  Kansas 
City,  Kansas. 

Board  of  Governors  of  the  Federal  Re3er\'e 
Syntem.  September  ft,  1988, 
Jamen  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-20691  Filod  9-9-88:  MS  am] 
BtLUNO  CODE  «X1(M)1-II 


Banco  National  De  Mexico  et  al.; 
Establishment  o(  a  U.S.  Branch  ot  a 
Corporation 

An  application  has  been  submitted  by 
a  corporation  organized  under 
§  21l.4(c)ll  of  the  Board's  Regulation  K 
(12  CFR  211.4(c)(1)).  for  the  Board's 
approval  of  the  establishment  of  a 
branch.  The  branch  would  operate  as  a 
subsidiary  of  the  parent  company.  The 
factors  thai  are  to  be  considered  in 
acting  on  the  application  are  set  forth  in 


S  211.4(a)  of  the  Board's  Regulation  K 

(12  CFR  211.4(a)). 

The  application  may  be  inspected  at 
the  offices  of  the  Federal  Reserve  Bank 
listed.  Any  comment  on  an  application 
thai  requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identify  specifically  any  questions  of 
fact  that  are  in  dispute,  and  summarize 
the  e^-idence  that  would  be  presented  at 
a  hearing.  Any  person  wishing  to 
comment  on  the  application  should 
submit  views  in  writing  to  be  received 
not  later  than  October  3. 1938. 

.A.  Board  of  Governors  of  the  Federal 
Reserve  System  (William  W  WiUrs. 
Secretary)  Washington.  DC  20551. 

1.  Banco  National  de  Mexico.  Mexico 
City.  Mexico.  Banamex  Holding 
Company.  Los  Angeles,  California,  and 
Ammex  Holding  Company.  Los  Angeles. 
California:  to  establish  a  branch, 
Banamex  International,  Houston,  Texas. 
Banamex  International  will  operate 
additional  branches  in  New  York.  .New- 
York,  Chicago,  Illinois,  and  Los  Angeles, 
California.  'This  application  may  be 
inspected  al  the  Federal  Reser\'e  Bank 
of  San  Francisco. 

Board  of  Governors  of  liie  Federal  Reserve 
Sy»lem.  September  6, 19d&. 
lames  McAfee, 

Associate  Secretary  t^ the  Board. 
|FR  Etoc  &8-Z0S94  Filed  9-9-66;  8:45  am] 
enjJNG  CODE  saift-ei-H 


Kermit  State  Bancshares.  Inc..  et  aL 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Acttvttiea 

1  he  organizations  listed  in  this  notice 
have  applied  under  S  225.23(a)(2]  or  (0 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(al(2)  or  (fl)  for  the  Board's 
approval  under  section  4(c)|8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(e))  and  §  225.21[a}  of  Regulation 
Y  (12  CFR  22S.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  Slates. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
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to  produce  beneHts  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompatned  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fsc!  ihdt  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commentinfl  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
mdica'ed  for  the  application  or  the 
ijff'ces  of  thp  Board  of  Governors  not 
Idler  than  October  3.  1968. 

A.  Federal  Reserve  Bank  of  Dallas 
fvV  Arthur  Tribble.  Vice  President)  400 
South  Akard  Street.  Dallas.  Texas  75222: 

1.  Kerwit  State  Bancs.^ares.  Inc.. 
Kermit,  Texas:  to  acquire  Computer 
Center.  Inc..  Monahans.  Texas,  and 
thereby  engaged  in  providing  to  others 
fmancially  related  data  processing  and 
data  transmission  services,  facilities  and 
data  bases,  or  access  to  them,  pursuant 
to  §  225.25(b)(7)  of  (he  Board's 
Regulation  Y. 

2.  Monahans  Bancshares.  Inc., 
Monahans,  Texas;  to  acquire  Computer 
Center.  Inc..  Monahans,  Texas,  and 
thereby  engaged  in  providing  to  others 
fmancially  related  data  processing  and 
data  transmission  services,  facilities  and 
data  bases,  or  access  to  them,  pursuant 
to  5  225.25(b)(7)  of  the  Board's 
Regulation  Y. 

Bftdrd  of  Governors  of  Oie  Federal  Renerve 
Sysiem.  September  6.  IflflB. 
James  McAfee. 

■Associate  Secretory  of  the  Board. 
[FR  Doc  8a-20&9J  Filed  9-9-88:  8:4.'i  itni| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Ethics  Advisory  Board:  Notice  of 
Establishment 

agency:  Department  of  Health  and 

Muman  Services. 

action:  Request  for  pubUc  comment. 

summary:  The  Department  of  Health 
and  Human  Services  :s  estabiishmg  an 
Ethics  Advisory  Board.  The  Secretary 
invites  comment  on  the  proposed  new 
Ethics  Advisory  Board  Charter  attached 
to  this  notice. 


DATE:  Written  comments  are  invited  and 
must  be  received  on  or  before  November 
14.  1988. 

ADDRESS:  Written  comments  should  be 
addressed  to:  Ann  Dulaney,  Special 
Project  Officer.  Office  of  Protection  from 
Research  Risks.  National  Institutes  of 
Health.  9000  Rockville  Pike,  Building  31. 
Room.  4B09,  Bethesda.  Mar>'land  20892. 
telephone:  (301)  496-7005.  where  all 
comments  received  will  be  available  for 
Inspection  weekdays  (Federal  holidays 
excepted)  between  the  hours  of  9  a.m. 
and  4:30  p.m. 

SUPPLEMENTARY  INFORMATION: 

Regulations  promulgated  by  the 
Department  in  1975  (45  CFR  46.  Subpart 
B)  require  one  or  more  ethical  advisory 
boards  to  review  specific  research 
activities  before  the  Department  is 
permitted  to  fund  such  activities.  In 
February  1978,  then  Department  of 
>fealth.  Education  and  Welfare 
Secretary  Califano  appointed  members 
of  the  Department's  newly-chartered 
Ethical  Advisory  Board  from 
nominations  submitted  by  professional 
associations,  suentific  societies,  public 
interest  groups  and  members  of 
Congress.  The  Board  was  balanced  in 
composition  with  respect  to  age, 
geography,  sex.  background,  and 
expertise.  During  its  existence,  the 
Board  completed  and  forwarded  to  the 
Secretary  four  reports. 

Under  the  Biomedical  Research  and 
Research  Training  Amendments  of  1978 
(Pub.  L  95-622).  Congress  established 
the  President's  Commission  for  the 
Study  of  Ethical  Problems  in  Medicine 
and  Biomedical  and  Behavioral 
Research  which,  among  other  things. 
was  to  report  on  the  protection  of 
human  subjects  of  such  research.  The 
Health  Education  and  Welfare  Ethics 
Advisory  Board  was  dissolved  in  1980 
as  the  result  of  an  agreement  between 
the  Department  and  the  Senate 
Appropriations  Committee  to  transfer 
Department  funds  to  the  newly  created 
President's  Commission. 

The  President's  Commission 
completed  its  work  in  1983.  and 
published  11  reports  containing  many 
recommendations  for  action  by  the 
Department  of  Health  and  Human 
Services.  Virtually  all  of  the  major 
recommendations  of  those  reports  have 
been  incorporated  into  Department  of 
Health  and  Human  Services  policies  or 
regulations. 

Ethical  issues  are  playing  an 
increasingly  prominent  role  in 
biomedical  and  behavioral  research, 
and  the  Department  believes  that  such 
issues  can  not  be  adequately  assessed 
by  an  od  hoc  advisory  process. 
Therefore,  the  Department  is 


establishing  an  Ethical  Advisory  Board 
in  accord  with  45  CFR  46.  Subpart  B  to 
provide  advice  to  the  Secretary  on 
ethical  issues  in  medicine  and  research 
as  they  relate  to  the  Department's 
activities- 
Attachment. 

Daled:  September  7.  1988, 
Otis  R.  Bowen. 
Secretary. 

Proposed  Charter  Ethics  Advisory  Board 

Purpose 

The  purpose  of  the  Ethics  Advisory 
Board  is  to  provide  advice  to  the 
Secretary  of  Health  and  Human  Services 
and  the  Assistant  Secretary  for  Health 
on  ethical  issues  as  they  relate  to  the 
Department's  activities  in  health  care 
and  medicine,  including  biomedical  and 
behavioral  research. 

Authority:  42  U.S.C.  217a.  section  222  of  the 
Public  Health  Service  Act.  as  emended. 

This  Board  is  governed  by  the 
provisions  of  Pub.  L  92-463,  as  amended 
(5  U.S.C.  Appendix  2).  which  sets  forth 
standards  for  the  formation  and  use  of 
advisory  committees. 

Functions 

The  Ethics  Advisory  Board  shall 
advise,  consult  with,  and  make 
recommendations  to  the  Secretary  and 
the  Assistant  Secretary  for  Health 
regarding  the  ethics  of  specific 
Department  projects  or  activities;  the 
appropriateness  of  the  Department's 
programs,  policies,  agency  assignments. 
missions,  guidelines  and  regulations 
dealing  with  ethical  matters  relating  to 
biomedical  and  behavioral  research 
practice;  and  the  ethical  issues  raised  by 
Individual  research  applications  or 
proposals  and  groups  of  applications  or 
proposals. 

The  Board  shall  advise  and  consult 
with  the  Secretary  and  the  Assistant 
Secretary  for  Health  on  the  ethical 
acceptability  of  the  conduct  and  funding 
of  specific  proposals  or  classes  of 
proposals  for  research  involving  human 
subjects  that  may  be  sponsored  by  the 
Department. 

In  order  to  respond  to  requests  of  the 
Secretary  and  the  Assistant  Secretary 
for  Health,  the  Board  may  conduct 
inquiries,  hold  hearings,  and  establish 
subcommittees  on  proposed  policies, 
regulations  and  requirements,  on  the 
interpretation,  applicability, 
adniinistration.  and  effectiveness  of 
Departmental  regulations,  policies  and 
requirements  concerning  ethical  issues 
in  medicme  and  biomedical  and 
behavioral  research;  and  on  the 
implementation  of  safeguards  for  the 
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protection  of  the  rights  and  welfare  of 
human  subjects. 

Structure 

The  Ethics  Advisory  Board  shall 
consist  of  21  members,  including  the 
Chairperson.  Appointments  shall  be 
made  by  the  Secretary  from  authorities 
knowledgeable  in  the  fields  of  law. 
ethics,  medicine,  social  and  behavioral 
science,  and  from  the  general  public. 
each  of  whom  shall  have  special 
qualifications  and  competence  to  deal 
effectively  with  ethical  issues  of  concern 
to  the  Department.  At  least  one  member 
shall  be  an  attorney,  at  least  one 
member  shall  be  an  ethicist.  at  least  one 
member  shall  be  a  practicing  physician, 
and  at  least  one  member  shall  shall  be  a 
theologian.  No  less  than  one  third,  nor 
more  than  one  half  of  the  total 
membership  shall  be  distinguished 
scientists,  physicians  and  other  health 
professionals,  each  with  substantial 
research,  medical,  or  public  health 
accomplishments,  and  each  to  be 
selected  for  competency  in  one  or  more 
of  the  following  categories:  (a) 
Biomedical  and  behavioral  sciences;  (bj 
pediatrics,  family  medicine,  internal 
medicine,  or  obstetrics  and  gynecology; 
(c)  reproductive  or  developmental 
biology:  (d)  epidemiology;  (e)  psychiatry, 
clinical  psychology,  behavioral  or  social 
science;  and  (f)  clinical  research  for 
improving  the  treatment  of  major 
diseases  or  disorders. 

Members  shall  serve  for  overlapping 
four-year  terms;  terms  of  more  than  two 
years  are  contingent  upon  the  renewal 
of  the  Board  by  appropriate  action  prior 
to  its  termination.  The  term  of  office  for 
the  chairperson  shall  be  two  years. 

Any  member  appointed  to  fill  a 
vacancy  occurring  prior  to  expiration  of 
the  term  for  which  his  or  her 
predecessor  was  appointed  shall  serve 
for  the  remainder  of  such  term.  Members 
may  serve  after  the  expiration  of  their 
terms  until  their  successors  have  taken 
office. 

The  Department  Committee 
Management  Officer  shall  be  notified 
upon  establishment  of  each 
subcommittee,  and  shall  be  provided 
information  on  the  name,  membership, 
function,  and  estimated  frequency  of 
meetings. 

Management  and  support  ser\'ices 
shall  be  provided  by  the  National 
Institutes  of  Health. 

Meetings 

Meetings  of  the  Board  may  be  held 
approximately  ten  times  a  year  at  the 
call  of  the  Chairperson  with  the 
advanced  approval  of  a  government 
official  who  shall  also  approve  the 
agenda.  Meetings  of  the 


8ubcommittee(s)  shall  be  convened  as 
necessary.  A  government  o^cial  shall 
be  present  at  alt  meetings. 

Meetings  shall  be  open  to  the  public 
except  as  determined  otherwise  by  the 
Secretary;  notice  of  all  meetings  shall  be 
given  to  the  public. 

Meetings  shall  be  conducted,  and 
records  of  proceedings  kept,  a  required 
by  applicable  laws  and  Departmental 
regulations. 

Rrports 

Reports  on  specific  issues  shall  be 
submitted  to  the  Secretary  and  the 
Assistant  Secretary  for  Health  as 
requested.  In  addition,  an  annual  report 
shall  be  submitted  to  the  Secretary  and 
the  Assistant  Secretary  for  Health,  no 
later  than  December  30  of  each  year. 
which  shall  contain,  as  a  minimimi.  the 
Board's  function,  a  list  of  members  and 
their  business  addresses,  the  dates  and 
places  of  meetings,  and  a  summary  of 
the  Board's  activities  and 
recommendations  made  during  the  year. 
A  copy  of  the  report  shall  be  provided  to 
the  Department  Committee  Management 
Officer. 

|FR  Doc  68-20634  Filed  9-9-6&  6:45  am} 

ULUNQ  CODE  4110-eO-W 


Centers  for  Disease  Control 

Availabllfty  of  Fiscal  Year  1987  Annual 
Report;  Mine  Health  Research 
Advisory  Committee 

ACTION:  Notice  of  Availability. 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Pub.  L.  92-463  (5  USC 
Appendix  2).  the  Fiscal  Year  1987 
annual  report  for  the  following  Federal 
advisor)'  committee  utilized  by  the 
Centers  for  Disease  Control  has  been 
filed  with  the  Library  of  Congress: 

Mine  Health  Research  Advisory 

Committee 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress, 
Newspaper  and  Current  Periodical 
Reading  Room.  Room  1026.  Thomas 
Jefferson  Building.  Second  Street  and 
Independence  Avenue  SE..  Washington. 
DC  (telephone  202/267-6310). 
Additionally,  on  weekdays  between  9:00 
am.  and  4:30  p.m.  copies  will  be 
available  for  inspection  at  the 
Department  of  Health  and  Human 
Services.  Department  Library.  HHS 
North  Building.  Room  1436.  300 
Independence  Avenue  SW., 
Washington.  DC  (telephone  202/245- 
6791  J. 


Dated  September  6, 1968. 
Elvin  Hilyer. 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control 
IFR  Doc.  88-20609  Filed  9-9-88:  B:4S  Bm| 

BILUMQ  COOE  4llfr-1*HH 

Food  and  Drug  Administration 

IDocket  No.  77P-O403  ET  At-) 

Approved  Variances  for  Laser  Light 
Shows:  Availability 

AQENCY:  Food  and  Drug  Administration. 
action:  Notice  of  availability. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  variances  from  tlie  performance 
standard  for  laser  products  have  been 
approved  by  FDA  s  Center  for  Devices 
and  Radiological  Health  (CDRIi)  for  14 
organizations  that  manufacture  and 
produce  laser  light  shows,  light  show 
projectors,  or  both.  The  projectors 
provide  a  laser  tight  display  to  produce 
a  variety  of  special  lighting  effects.  The 
principal  use  of  these  products  is  to 
provide  entertainment  to  general 
audiences. 

dates:  The  effective  dates  and 
termination  dates  of  the  variances  are 
listed  in  the  table  below  under 
"Supplementary  Information." 
ADDRESS:  The  applications  and  all 
correspondence  on  the  applications 
have  been  placed  on  display  in  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857, 

FOR  FURTHER  INFORMATION  CONTACT. 
Sally  Friedman.  Center  fur  Devices  and 
Radiological  Health  (HFZ-84).  Food  and 
Drug  Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-4874. 
SUPPLEMENTARY  INFORMATION:  Under  21 
CFR  1010.4  of  the  regulations  governing 
establishment  of  performance  standards 
under  section  358  of  the  Radiation 
Control  for  Health  and  Safety  Act  of 
1968  (42  U.S.C.  263f).  FDA  has  granted 
each  of  the  14  organizations  listed  in  the 
table  below  a  variance  from  the 
requirements  of  21  CFR  1040.11(c)  of  the 
performance  standard  for  laser 
products. 

Each  variance  permits  the  listed 
manufacturer  to  introduce  into 
commerce  a  demonstration  laser 
product  assembled  and  produced  by  the 
manufacturer  which  is  its  particular 
variety  of  laser  light  show,  laser  light 
show  projector,  or  both.  Each  laser 
product  involves  levels  of  accessible 
laser  radiation  in  escess  of  class  U 
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levels  but  not  exceeding  those  required 
to  perfnrm  the  intended  function  of  the 
product. 

CDRH  has  determined  that  suitable 
means  of  radiation  safety  and  protection 
are  provided  by  constraints  on  the 
physical  and  optical  designs  and  by 
warnings  in  the  user  manuals  and  on  the 


products.  Therefore,  on  the  effective 
dates  specified  in  the  table  below.  FDA 
approved  the  requested  variances  by  a 
iptter  to  each  manufacturer  from  the 
Deputy  Director  of  CDRH. 

So  that  each  product  may  show 
evidence  of  the  variance  approved  for 
the  manufacturer  of  the  product  each 


product  shall  bear  on  the  certification 
label  required  by  21  CVK  l(n0.2(a)  a 
variance  number,  which  is  the  FDA 
docket  number,  and  the  effective  date  of 
the  variance  as  specified  in  the  table 
below. 


Docket  No. 


OrgAncabor  granted  the  vananott 


EHeclive  dMB— isrnttialfon 


77P-0403  (renewal) 
79P-0192  (renewal) 

aOP-On4  (fancwsl) 
S2P-0012  (amendment} 

B2P-0191  fenewal) 
e4V-0^34  (renewaO 

85V -0364  (remstatemem) 


a5V-04e3  (renvwaO  .. 


aev  0165  (fenewalj 


'  lasei  ProcKjctww.  700  N  E   Jtn  Court. 
M.arTH,  FL  33138. 

!  JacksorwHe  Museun  of  Arts  and  So 
I     encea.  Alexander  Brest  Piar>etarnfm. 

1026  GuH   Ule   Dnve,   Jacksonvfla 
'      FL  32207 

'  Laser  Fair,  inc   P  O.  Son  903.  Stortirig. 
j      CO  80751 

J  Legends  n  Concert.  3535  Las  Ve^as 
j      Boutevard    South.    Las    Vega*.    NV 

89109 
ReiJmond      Productions.      P  O       Box 

14607   Sa/1  Francisco  C A  941 14 

hotel  R/v«ra.  inc.  2901  Las  Vsgaa 
Boutevard  South.  Las  Vegas.  NV 
89109 

Recreational  imptovoment  Corp.  dba 
Photon  AmusenMnB.  1215  Wycliolf 
Road.  Farnwigdale.  NJ  07727 

Btadislone  Aud«- Visual.  2209  West 
Brator  Lane.  Austin.  TX  78758 


The  Fedaratad  Group  Inc ,  5655  East 
Union  Pacific  Ave ,  City  ot  Com- 
merce. CA  90022 

Tropicana  Resort  and  Caswi.  3801 
Las  Vegas  Boulevard.  South  Las 
Vegas.  NV  89109. 

Atn  Technoiogws.  inc.  2301  West 
CanvbeH  Park  Dnve,  Number  2S. 
Chcago.  H  60612. 

LasermatMan.  PO  Box  3iBi 
AZ  65046 


88V-0214 

eav-ogze 


Laser  Producuons  profeciora.  Models  200i  and  Onon.  and 
laser  light  shows  incorporating  those  proiectors  assembled 
and  produced  by  Laser  PioduciKKis 

Jacksonville  Muaaum  ot  Arts  and  Sciences  Alexander  Brest 
Pianetanum  laser  hghi  show  incorporating  1^  ^nn'%  Oan  IV 
argon/kryplon  and  hellurrt-neon  laser  proieclioft  system. 

Laser  Fair.  mc.  laser  light  stXMr  mcoqwrating  a  Laser  Presen- 

labona  Class  Ulb  laser  prelector.  Model  LP~4  or  LP-4K(i) 
Legends  in  Cortcert  laser  light  show  IncorporaUng  an  Inlar 

Sdence  Technology  Modal  430  argon  and  K/ypion  laser 

protector 
Redmond    Producttone   laser    light   shows   mcorporaSng   Itie 

Spectra  Pt>ysacs  Aigon-wn  Model   171-09  laser  hghl  show 

system. 
I  Laser  lighl  shows  asserrtited  and  pnpduced  by  Hotel  Rmera. 

incorporaled  whch  mcorporaies  a  Laser  Media  Model  LMS 

laaar  protection  system  wMh  Class  tV  argon  arn)  Itrypion  on 

lasers. 
Photon  Amusements  laser  iigrn  show  assembled  ar>d  produced 

by  Recreatona)  Improvement  Corporation  mcorporattng  the 

Laser  Media,  inc   Model  LMS  and  Fiberay  laser  protector 

devices  with  a  Class  IV  argon  ion  laser 
Laser  Ight  shows  produced  and  assembled  by  Btadislone 

Audto-ViSual    ncorporabng    Class   IHb   or    IV    hallufTMieon, 

argon,  k/ypion.  or  rriixed  gas  lasers  and  Laser  Systems 

(England)  Msttstro  SeOOOB  laser  protector. 
Federated  Group    incoroorsted  laser  light  shows  assenAled 

and  produced  by  the  firm  wim  their  Class  IV  Fedaraled 

Laser  Display  Mark  I  rnodel  senes  argon  lasar  protector. 
Tropcana  Resort  and  Casaw  laser  tight  shows  tfworporaimg 

the  Lasormedia  LM  laser  proiector 


RNB  Corp..  279  South  Beverly  Dnve. 

#169  Beverty  HiHa,  CA  90212 
Big  Kahuras  Lost  Paradise,  irn:-.  1007 

Highway    98    East    Destin.    fionda 

32541 


Laser  iKjr<t  Shows  assembled  and  produced  by  Ai«a  Technol- 
ogies, inc  usir^g  itw  Class  nib  Laser  Fantasy  Rombow  2000 
laser  proiecton  system 

Lasermabon  loser  light  shows,  such  as  Boo^e  Factory,  usmg 
the  Laser  Systems  Development  Corporation  Models  R-2 
Argon  and  C-4  Argon/HeNe  and  (he  Surnme  Star  HeNe 
laser  projection  syflerrts 

f^HB  Corporatkin  Zone'  laser  kght  show  irKorporating  an  FTI 
Beam  Master.  Modal  3  argon  laser  protector 

Big  Kahuna's  Lost  Paradtee.  Inc.  laser  light  shows  noorporat- 
mg  the  Laser  Systems  Oevekipmont  Corp  Modal  C-4  and 
R-2<R  laser  protectors 


ApM  ?6.   19e8-May  7    1990 

June  21,  igse-JureiC.  1990 

June  21.  t988-Oune  4.  1990 

July      I.      I96a-Februafy     2. 
1990 

May  31.  1988-June  16   1990 


June  9    19M-Sepleniber  19 
1990 


July    1.    igeS-Oeoenibec    2 

1969 

IMay  3.   i9e&-April  30.    I990 

May  3.  i988-«lay  iS  1990 
June  20,  19B8-June  20.  1990 
May  11  1988-Mav  11  1990 
May  9. 1988-May  9.  1990 


June  24.  I9e8-June  24,  1990 
June  ?0.  I9e8-June  20.  1990 


In  accordance  with  §  1010.4,  the 
applications  and  all  correspondence  on 
the  applications  have  been  placed  on 
public  display  under  the  designated 
docket  number  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  in  that  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

This  notice  is  issued  under  the  Public 
Mtralth  Service  Act  as  amended  by  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1968  (sec.  33a  82  Slat.  1177-1179 


(42  U.S.C.  28301  and  under  aulbority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Director.  Center  for  Devices  and 
Radiological  Health  (21  CFH  5  86) 

Dated:  September  1, 198B 
fohn  C  VUlfbrtti. 

Director.  Center  for  Devices  and  Radiologii.al 
Health 

|FR  Doc  88-- 20588  Filed  9-*^;  8:45  am] 
BtLLMG  CODE  4140-01-41 


Health  Care  Financing  Administration 

IHSO  162-Ni 

Medicare  Program.  Utilization  and 
Quality  Control  Peer  Review  Program. 
Third  Scope  ol  Work  for  Peer  Review 
Organizations 

agency:  t  lealth  Care  Financing 

Administration  (HCFA).  HHS. 

ACTION:  Notice. 

summary:  This  notice  describes  new 
requirements  for  the  third  Scope  of 
Work  for  Utilization  and  Quality 
Control  Peer  Review  Organizations 
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(PROs)  for  fiscal  year  1989,  beginning 
October  1, 1988.  This  notice  implements 
section  4091(b)(1)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1987  (Pub. 
L  100-203).  which  requires  us  to  publish 
a  new  policy  or  procedure  adopted  by 
the  Secretary  that  affects  substantially 
the  performance  of  contract  obligations 
at  least  30  days  before  the  date  the 
policy  or  procedure  is  to  be  used.  It  also 
implements  other  provisions  of  Pub.  L 
100-203.  as  well  as  requirements  of  the 
Omnibus  BudRct  Rer.ondliation  Act  of 
1986. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Booth.  (301)  906-^)800, 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Peer  Review  Improvement  Act  of 
1982  (Title  I  Subtitle  C  of  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982. 
Pub.  L  97-248)  (Act)  established  the 
Utilization  and  Quality  Control  Peer 
Review  Organization  (PRO)  program. 
The  Act  requires  the  Secretary  to  enter 
into  contracts  with  private  Peer  Review 
Organizations  (PROs)  for  the  review  of 
services  furnished  under  Medicare.  In 
the  past,  these  contracts  have  been 
subject  to  renewal  on  a  biennial  basis. 

The  specific  review  obligations  of  the 
PRO  are  outlined  in  a  document  known 
as  the  Scope  of  Work,  which  defines  the 
duties  and  functions  of  Medicare  review 
performed  by  the  PRO.  Such  duties  and 
functions  include  the  implementation 
and  operation  nf  a  review  system  to 
assure  the  quality  of  services  for  which 
payment  may  be  made,  in  whole  or  in 
part,  under  Title  XVUI  of  the  Social 
Security  Act.  and  to  eliminate 
unreasonable,  unnecessary,  and 
inappropriate  care  provided  to  Medicare 
beneficiaries.  The  first  Scope  of  Work 
covered  the  1984-1966  contract  period. 

On  November  12, 1985,  we  published 
a  notice  in  the  Federal  Register  which 
announced  the  availability  of  the 
proposed  second  Scope  of  Work  and 
solicited  comments  on  its  content.  We 
subsequently  considered  the  comments 
and  incorporated  them  into  the  final 
second  Scope  of  Work.  The  second 
Scope  of  Work  was  effective  for  the 
19B6-1988  contract  period. 

II.  Implementation  of  Recent  Legislation 

Section  4091(a)(1)  of  Pub.  L  100-203, 
the  Omnibus  Budget  Reconciliation  Act 
of  1987  (OBRA  87),  allows  a  one-time 
contract  extension  (of  up  to  24  months) 
for  existing  contracts  in  order  to  permit 
the  Secretary  to  more  effectively 
administer  PRO  contract  renewals. 
while  section  4091(a)(2)  of  OBRA  87 
cnanges  the  PRO  contract  period  from 
two  to  three  years.  Accordingly,  we 


have  developed  a  schedule  for  extension 
of  the  current  contracts  and  an 
implementation  schedule  for  the  third 
Scope  of  Work  for  the  new  three-year 
contract  period.  Hence,  on  October  1, 
1988,  approximately  one-fourth  of  the 
PROs  will  begin  the  new  3-year  contract 
period  under  which  they  must 
implement  the  third  Scope  of  Work.  The 
remaining  PROs  will  implement  the  third 
Scope  of  Work  on  April  1. 1989  (some 
through  new  contracts  and  others 
because  of  extensions  through 
modifications  to  their  existing 
contracts). 

Section  4091(b)  of  OBRA  87  requires 
that  we  publish.  30  days  prior  to  the 
effective  date,  any  new  policy  or 
procedure  adopted  by  the  Secretary 
which  substantially  affects  the 
performance  of  contract  obligations 
under  PRO  contracts.  Therefore,  we  are 
publishing  this  notice  to  inform  the 
public  that  the  third  Scope  of  Work 
contains  some  new  requirements  that 
$ub8lantially  impact  on  PRO  contract 
obligations. 

in.  Third  Scope  of  Work 

The  third  Scope  of  W'ork  was 
developed  following  an  extensive 
analysis  of  (he  review  requirements  of 
the  second  Scope  of  Work.  In  addition, 
the  third  Scope  of  Work  incorporates 
the  provisions  of  three  public  laws, 
passed  since  the  development  of  the 
second  Scope  of  Work,  which  impact  on 
PRO  review.  These  laws  are:  Pub.  L.  99- 
272,  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (COBRA): 
Pub.  L  99-509,  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (OBRA  88): 
and  OBRA  87.  These  provisions  are 
discussed  in  section  IV  of  this  notice. 

The  third  Scope  of  Work  applies 
where  hospitals  receive  payment  under 
Medicare's  Prospective  Payment  System 
(PPS)  in  48  States  (i.e.,  all  States  except 
New  Jersey  and  Marjland).  the  District 
of  Columbia,  and  Puerto  Rico.  The  third 
Scope  of  Work  for  New  [ersey  has  some 
differences  which  are  discussed  in 
section  V  of  this  notice.  In  addition,  the 
third  Scope  of  Work  for  Mflr>'land.  the 
Virgin  Islands  and  Guam/American 
Samoa  will  also  be  different:  a  notice 
regarding  their  Scopes  of  Work  will  be 
published  at  a  time  closer  to  the 
effective  dates  of  those  new  contracts. 

An  individual  or  organization 
interested  in  obtaining  copies  of  the 
second  and  third  Scopes  of  Work  should 
address  requests  to:  Health  Care 
Financing  Administration,  Attention: 
Bob  Lozosky.  HCFA.  Office  of 
Management  and  Budget.  Room  322. 
East  High  Rise  Building.  6325  Security 
Boulevard,  Baltimore.  Maryland  21207. 


IV.  Program  Changes  and  Legal/ 
Administrative  Requirements 

In  an  effort  to  achieve  consistency 
and  be  least  disruptive  to  on-going 
review  activities,  we  attempted  to 
change  review  activities  in  the  third 
Scope  of  Work  only  where  absolutely 
warranted.  Thus,  much  of  the  content  of 
the  second  Scope  of  Work  remains  a 
part  of  the  third  Scope  of  Work.  Where 
changes  were  made,  they  were  done  in 
the  interest  of  creating  a  more  effective 
review  system  and  making  more 
efficient  use  of  PRO  resources.  In  some 
cases,  the  third  Scope  of  Work  contains 
certain  types  of  review  required  by 
legislation.  To  the  extent  that  we  have 
flexibility,  we  are  amending  the  review 
requirements  in  the  interest  of 
increasing  PRO  effectiveness  and 
efficiency.  Some  existing  requirements 
which  have  proven  inefficient  or 
ineffective  are  being  deleted. 

We  have,  in  an  effort  to  achieve 
consistency  among  PROs.  developed  a 
basic  quahty  intervention  plan  (QIP). 
This  plan  is  a  prescribed  blueprint 
which  requires  each  PRO  to  implement 
specific  inten>'entions  in  response  to 
confirmed  quality  problems.  The  QIP 
mandates  a  three-level  severity  indexing 
system  to  be  used  in  categorizing  quality 
problems.  It  also  requires  the  PRO  to 
follow  a  specific  process,  along  with 
timeframes,  for  notify'ing  the  involved 
physician  and/or  provider.  This  process 
provides  these  parties  with  an 
opportunity  to  discuss  the  problem.  The 
QIP  dictates  what  profiling  and 
weighting  of  quality  problems  must 
occur  to  determine  the  prescribed 
quality  intervention. 

We  have  modified  the  HCFA  quality 
screens  which  PROs  use.  These  screens 
were  made  more  explicit  in  response  to 
comments  and  data  analysis,  so  that 
"false  positives"  were  significantly 
reduced. 

The  following  is  a  summary  of  the 
differences  and  similarities  between  the 
second  and  third  Scope  of  Work.  The 
review  requirements  are  grouped 
according  to  whether  they  are:  (1) 
Continuing  requirements:  (2)  new 
requirements:  (3)  requirements  which 
continue  with  some  amendment;  or  (4) 
requirements  which  have  been  deleted. 

A.  Continuing  Requirements 

PROs  must: 

•  On  every  case  selected,  review  for 
quality  of  care  (e.g.,  using  HCFA  generic 
screens),  medical  necessity,  and 

appropriateness  of  setting  perform 
Diagnosis  Related  Group  [DRC) 
validations  and  coverage  reviews;  and 
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make  limitation  of  liability  [i.e^  waiver 
of  liability)  determinations. 

•  Review  the  following  hospital  cases 
without  a  change  in  level  of  effort  from 
(he  second  Scope  of  Work: 

-f-   3  percent  random  sample; 

4-  Transfers  from  PPS  beds  to  PPS 
exempt  psychiatric  units; 

+  Medicare  code  editor  rejects; 

-I-   Hospital  adjustmets  to  a  higher 
weighted  DRG; 

+  Noncovered  admissions  which  are 
followed  by  a  period  in  which  the  level 
of  care  is  covered: 

+  Fiscal  Intermediary  and  HCFA 
regional  office  referrals;  and 

+   A  sample  of  specialty  hospital 
Ciises. 

•  Calculate  errors  and  intensify 
utilization  review  using  the  current 
methodology. 

•  Review  freestanding  cardiac 
catheterization  facilities  when 
requested. 

•  Upon  request,  reconsider  initial 
denial  determinations  and  rereview 
DRG  changes.  When  an  appeal  (i.e.. 
hearing)  is  requested,  the  PRO  prepares 
the  appeals  fulder. 

•  When  appropriate,  initiate  sanction 
recommendafions  against  practitioners 
and  providers. 

•  Maintain  at  least  one  consumer 
member  on  the  PRO'S  governing  board. 

•  Investigate  bene.^ciary  complaints 
about  poor  quality  Ctire. 

•  Review,  upon  request,  hospital 
emcrgenc>'  room  records  to  determine  if 
the  hospital  has  complied  with  the 
requirement  to  serve  all  individuals  in 
need  of  emergency  care  (Anti-Dumping). 

•  Offer  the  attending  physician  and 
provider  at  leasl  20  days  to  discuss  a 
proposed  denial  or  change  in  DRG. 

In  addition,  in  accordance  with  the 
Health  Maintenance  Organization/ 
Competitive  Medical  Plan  (HMO/CMP) 
Scope  of  Work,  the  review  of  inpatient 
and  ambulatory  care  provided  to  a 
sample  of  all  Medicare  beneficiaries 
who  have  enrolled  in  a  risk-based 
HMO/CMP  will  continue.  Cases  which 
are  reviewed  are: 

■  3  percent  random  sample  of  hospital 
discharges; 

•  Sample  of  hospital  readmissions 
within  31  days: 

•  Sample  of  non-trauma  deaths; 

•  All  transfers  from  a  hospital  with 
which  the  HMO  does  not  have  an 
agreement  to  one  with  which  the  HMO 
has  an  agreement: 

•  A  sample  of  hospital  discharges  for 
13  identified  conditions  (tncludrng. 
based  upon  the  identified  condition. 
post  and/or  prehospital  care|;  and 

•  A  random  sample  of  enrollers 
receivirtg  ambulatory  care. 


B.  New  Requirements 

PROa  must; 

•  Conduct  a  significant  amount  of 
review  onsite  in  at  least  ZO  percent  of 
the  rural  hospitals  as  required  by 
section  4094(b)  of  OBRA  87. 

•  Determine  in  cases  selected  for 
review  if  an  invasive  procedure  was 
reasonable  and  medically  necessary 
(Originated  because  of  concern  that 
unnecessary  procedures  might  be 
performed.) 

•  Develop  a  quality  intervention  plan 
which  meets  HCFA  requirements. 
(Originated  with  intention  that  quality 
problems  be  handled  consistently  across 
the  54  PRO  areas.) 

•  Conduct  a  review  of  ambulatory 
surgery  procedures  as  required  by 
section  9343(dJ  of  OBRA  86. 

•  Use  (to  the  extent  possible)  a 
physician  reviewer  who  is  trained  in 
psychiatry'  or  physical  rehabilitation,  as 
required  by  section  4094(c)(2)  of  OBRA 
87,  when  a  psychiatric  or  physical 
rehabilitation  case  is  reviewed. 

•  Conduct  intensified  reviews  of 
those  physicians,  providers,  or  DRGs 
found  to  exhibit  a  pattern  of 
substandard  care.  As  part  of  the  QIP. 
implement  specific  interventions  to 
rectify  identified  patterns  of 
substandard  care. 

•  Publish  (not  less  than  annually)  a 
report  thai  descnbes  the  PRO's  findings 
with  respect  to  the  types  of  cases  in 
which  the  PRO  has  frequently 
determined  that  care  or  services  were 
unnecessary,  inappropriate,  rendered  in 
an  inappropriate  setting,  or  did  not  meet 
professionally  recognized  standards. 
The  findings  are  to  be  distnbuted  to 
providers  and  practihoners  whose 
services  are  subject  to  review.  This 
requirement  is  mandated  by  section 
4094(c)(1)  of  OBRA  87. 

•  Review  post-hospilal  intervening 
care  (e.g..  home  health  agency,  skilled 
nursing  facility),  for  which  Medicare 
payment  could  be  made,  that  is 
delivered  between  2  hospital 
readmissions  where  the  second 
admission  is  within  31  days  of  the 
discharge  from  the  first  admission,  as 
required  by  section  9352  of  OBRA  86 

In  addition,  if  a  PRO  negotiates  a 
contract  to  perform  review  for  the  Office 
of  Civilian  Health  and  Medical 
Programs  of  the  Uniformed  Sen'ices 
(CHAMPUS).  the  PRO  may  review 
inpatient  care  provided  to  CHAMPUS 
beneficiaries.  The  review  is  basically 
the  same  as  Medicare's  PPS  review  and 
It  is  estimated  that  it  will  consist  of 
approximately  17  percent  of  CHAMPUS 
inpatient  cases. 


C.  Requirements  which  Continue  with 

Some  Amendment 

•  PROs  must  continue  to  propose 
objectives  to  HCFA  in  order  to  resolve 
Identified  utilization  and  quality 
problems  (i.e..  a  dynamic  process). 
Objectives  are  based  on  profiles  of 
inpatient  hospital  care  provided  or 
confirmed  quality  problems  identified 
through  application  of  generic  quality 
screens.  Objectives  may  be  statewide  or 
focused  by  physician,  provider,  DRG. 
etc. 

•  PROs  are  to  sample  the  following 
review  categories  with  new  levels  of 
effort: 

+   Trnnsfer.s  from  PPS  reimbursement 
to  Exempt  swing  bed  reimbursement — 
Reduced  from  50  percent  to  25  percent. 

+   Transfers  from  PPS  hospitals  to 
PPS  hospitals— Reduced  from  100 
percent  to  50  percent. 

+   Readmissions — Reduced  from  100 
percent  of  all  related  PPS  readmissions 
within  15  days  of  PPS  discharge  to  25 
percent  of  all  readmissions  ocaining 
within  31  days  from  discharge  from  a 
PPS  hospital. 

4-   Day  and  cost  outliers — Reduced 
from  50  percent  to  25  percent  and 
deleted  review  of  fragmented  charges 

•  Focused  DRG  review— DRGs  462 
(Rehabilitation)  and  468  (Other 
Operating  Room  Procedures]  are 
continued,  but  at  a  lower  rate  (Reduced 
from  100  percent  to  25  percent  and  50 
percent,  respectively).  Review  of  DRG 
088  (Chronic  Pulmonary  Obstruction) 
has  been  deleted.  New  DRGs  to  be 
reviewed  at  100  percent  include:  DRG 
472  (Extensive  Bums).  DRG  474 
(Tracheostomy).  DRG  475  (Mechanical 
Ventilation  through  Endotracheal 
Intubation),  and  seven  low  volume 
DRGs  related  to  newborns.  (HCFA 
initiated  this  amendment  in  the  interest 
of  efficient  and  effective  review.) 

•  Preadmission/Preprocedure 
review — Increased  from  5  to  10 
procedures,  and  can  extend  to 
outpatient  procedures  as  well.  The 
mandatory  review  of  pacemaker 
implants  has  been  changed  to  a 
mandatory  review  of  cataract  and 
carotid  endartereclomy  surgery. 
Therefore,  tlie  PRO  will  choose  B 
additional  procedures  from  the 
following  11  (listed  below)  or  produce 
evidence  why  a  procedure  not  on  the  list 
should  be  subject  to  100  percent 
preadmission  review:  cholecystectomy, 
major  joint  replacement,  coronary  artery 
bypass  with  graft,  percutaneous 
transluminal  coronary  angioplastry, 
laminectomy,  complex  peripheral 
revascularization,  hysterectomy, 
bunioneclomy.  inguinal  hernia  repair. 
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prostatectomy  and  pacemaker  insertion 
(HCFA  originated  this  amendment  in  the 
interest  of  efficient  and  effective 
review.) 

•  Community  outreach  plans  for 
beneficiaries,  providers  and  physicians 
must  meet  certain  requirements.  The 
plan  must  provide  for 

+   A  toll-free  hotline  which 
beneficiaries  may  use  to  call  the  PRO. 

+   Programs  to  inform  beneficiaries 
about  PRO  review. 

+   SpeciHc  types  of  informational 
materials  to  be  developed  by  the  PRO. 

+  Improved  educational  programs  for 
physiridns.  health  care  practitioners, 
and  providers  (-r  rJuding  offering  to  meet 
with  miid'c-^l  :;nd  administrative  staff  at 
the  hohpMdl  ur  dt  a  regional  meeting 
several  times  a  year). 

+   Review  by  a  PRO  physician  who 
practices  in  a  setting  similar  to  that  in 
which  the  physician  whose  serx'ices  are 
under  review  practices. 

+   ViiH.  wherever  practicable,  of 
board  certified  or  board  eligible 
physicians  in  the  appropriate  specialty 
to  make  reconsideration  determinations. 
(Originated  with  HCFA  desire  for 
national  consistency  and  improved 
relationships  with  parties  aitected  by 
PRO  review.) 

•  Reviewofal!  requests  for  use  of  an 
assistant  at  cataract  surgery  with  or 
witho.U'  lens  in^ettion.  as  required  by 
section  9307  of  COBRA.  AdditionHlly. 
the  PRO  will  review  requests  for  use  of 
an  assistant  when  an  intraocular  lens 
will  be  implanted  after  the  cataract 
surgcrj  has  been  performed.  This  is 
required  by  section  411  of  Pub.  L  101- 
360.  the  Medicare  Catastrophic 
Coverage  Act  of  1988.  which  amended 
section  1862(a)(15]  of  the  Act 

D.  Requirements  Which  Have  Been 
Deleted 

The  requirement  for  special  sampling 
of  these  categories  has  been  deleted. 

•  Review  of  cases  transferred  from  a 
PPS  bed  to  a  PPS-exempted  alcohol/ 
drug  abuse  unit  in  the  same  hospital. 

•  Review  of  cases  transferred  from  a 
PPS  bed  to  a  PPS-exempt  rehabilitation 
unit  in  the  same  hospital. 

•  Review  of  claims  for  percutaneous 
lithotripsy. 

V.  Scope  of  Work  Requirements  Specific 
to  New  Jersey 

The  New  Jersey  Scope  of  Work  is 
similar  in  content  to  the  scope  presented 
above,  but  deviates  in  some  areas 
because  New  Jersey  has  received  a 
waiver  from  Medicare's  PPS.  All  acute 
care  hospitals  in  New  Jersey  are  under 
the  Slate's  cost  control  system,  a  DRG- 
besed  system.  The  New  Jersey  system 


and  Medicare's  PPS  are  similar  and 
provide  essentially  the  same  incentives 
to  hoppitals.  The  purpose  of  New 
lersey's  cost  control  system  is  to  change 
hospital  behavior  through  financial 
incentives  which  encourage  efficient 
medical  care  management  by  doctors 
and  hospitals. 

The  New  Jersey  Scope  of  Work  differs 
from  the  scope  applicable  to  most  other 
Slates  in  the  foUowig  areas: 

A  Outiier  Review 

In  New  jersey,  outliers  are  defined  as 
cases  outside  the  norm  for  length  of  stay 
(above  or  below)  and  cases  requiring 
unusual  amounts  of  resoun-es.  Outlier 
cases  include  cases  with  high  or  low 
lengths  of  stay,  clinical  outliers,  low 
volume  DRGs.  same  day  slays,  and 
transfers  &om  one  acute  care  hospital  to 
another.  PRO  review  of  these  cases 
starts  with  100  percent  review, 
decreases  to  50  percent,  and  then  to  25 
percent  if  the  review  results  indicate  a 
decrease  is  appropriate.  This 
methodology  is  the  same  as  that  which 
is  currently  being  used  in  New  jersey. 

B.  intensified  Review 

The  triggers  for  intensified  review  are 
the  same  in  New  Jersey  as  in  the  other 
States  except  for  the  outlier  categories. 
While  intensified  review  is  usually 
triggered  by  excessive  errors,  in  New 
Jersey  outiier  review  begins  at  the 
intensified  level  and  then  is  reduced 
when  data  reOecIs  that  a  provider  is 
making  accurate  dcdsions.  Additionally. 
we  established  specific  levels  at  which 
this  "reverse  trigger"  allows  the  PRO  to 
reduce  the  level  of  review  in  a  speriOc 
outlier  category. 

C  Required  Modification 

If  the  current  payment  methodology  in 
New  Jersey  is  modified  or  changed,  the 
PRO  will  be  required  to  propose  review 
activities  appropriate  to  the 
reimbursement  system  resulting  from 
that  modification  or  elimination  no  later 
than  45  days  following  the  modification 
or  elimination. 

VL  Paperwork  Reduction  Act 

Provisions  of  this  notice  would  he 
implemented  by  information  collection 
requirements  contained  in  revised  PRO 
quarterly  and  monthly  reporting  forms 
These  revised  forms  have  been  sent  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  pursuant  to  the 
Paperwork  Reduction  Act  of  1980.  The 
revised  PRO  reporting  requirements  will 
be  effective  upon  OMB  approval  and 
notice  of  OVIB's  action  will  be  published 
in  the  Federal  Register. 
(Catalog  of  Federal  Domestit:  Assistiinca 
Program:  No.  13.773.  M€dic8ri»-H<»9pital 


Insurance  Program:  No.  13.774.  MediCiir»> 
Supplenifnlar}'  Medical  Insarancp) 

DaleJ.  August  29.  19B8. 
WilKam  L.  Roper. 

Adminiairator.  Health  Core  Firuutt.tu^- 
Aiiministration. 
|FR  Doc.  S&-20803  Filed  »-«-«&  4:50 pnij 

eiUMG  CODE  412ft-ei-ll 


National  Institutes  ot  Heatth 

National  Cancer  Institute:  Board  ot 
Scientific  Counselors,  Division  ot 
Cancer  Biology  and  Diagnosis 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Boarc 
of  Scientific  Counselors.  Division  of 
Cancer  Biology  and  Diagnosis.  National 
Cancer  Institute.  November  21, 1988. 
Building  3lC,  Conference  Room  9. 
National  Institutes  of  Health.  9000 
Rockvtlle  Pike.  Bethesda.  Mar>'iand 
20892. 

The  entire  meeting  will  be  open  to  the 
public  on  November  21  from  9  a.m  to 
adjournment  for  concept  review  of 
proposed  NCI  research  proiects. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Mrs  Winifred  Lumsden.  Committee 
Management  Officer.  National  Cancer 
Institute.  Building  31,  Room  10.At)6. 
National  Institutes  of  Health.  Bethesda 
Maryland  20892  (301/496-5708)  will 
provide  surrtmary  minutes  of  the  meeting 
and  roster  of  committee  members. 

Dr.  Ihor ).  Masnyk.  Deputy  Director 
Division  of  Cancer  Biology  and 
Diagnosis.  National  Cancer  Institute. 
Building  31,  Room  3.A03.  National 
Institutes  of  Health.  Bethesda,  Mar>Iand 
20892  (301/496-3251)  will  provide 
substantive  program  information 

Dated  September  6. 1988. 
Betty  J.  Beveridge. 

Committee  Management  Officer.  MJfl 
|FR  Doc,  88-20632  Filed  9-B-B8:  8:45  am) 

BILUNG  CODE  4140-fll-« 

National  Institute  of  Diabetes  and 

Digestive  and  Kidney  Diseases;  Notice 
Of  Meeting.  National  Diabetes  Advisory 
Board 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  National  Diabetes 
Advisory  Board's  meeting  date  which 
will  be  September  30. 1988.  The  meeting 
will  begin  at  9:00  a.m.  and  end  at 
approximately  4:30  p.m.  The  Board  wilt 
meet  at  the  Lincoln  Hotel  and  Universi^. 
Conference  Center.  911  West  North 
Street.  Indianapolis,  Indiana  46206.  The- 
primary  purpose  of  the  meeting  is  to 
discuss  the  Board's  activities  and  to 
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cnntmue  evaludtion  of  the 
implementalion  of  the  long-range  plan  to 
combat  diabetes  mellitua.  Although  the 
entire  meeting  will  be  open  to  the  public 
attendance  will  be  limited  to  spoce 
available.  Notice  of  the  meeting  room 
will  be  posted  in  the  hotel  lobby. 

For  any  further  information,  please 
contact  Mr.  Raymond  M.  Kuehne. 
Executive  Director.  National  Diabetes 
Advisory  Board,  1801  Rockviiie  Pike. 
Suite  500,  Rockviiie.  Maryland  20852. 
(301)  496-6045,  His  office  will  provide, 
for  example,  a  membership  roster  of  the 
Board  and  an  agenda  and  summaries  of 
the  actual  meetings. 

Dated:  September  6. 188a 
Betty  |.  Beveridge. 

MH  Committee  Management  Officer. 
(FR  Doc,  88-20633  Filed  9-9-68:  8:45  am] 
B4LUNG  COOe  4t«H)1-«l 


Consensus  Development  Conference 
On  Urinary  Incontinence  in  Adults; 
Meeting 

Pursuant  to  Pub.  L,  92^63.  notice  Is 
hereby  given  of  the  NIH  Consensus 
Development  Conference  on  "Urinary 
Incontinence  in  Adults."  sponsored  by 
the  National  institute  on  Aging,  the  NIH 
Office  of  Medical  Applications  of 
Research,  the  National  Center  for 
.Nursing  Research,  the  National  Institute 
of  DidbeTes  and  Digestive  and  Kidney 
Diseases,  the  National  Institute  of 
Neurolngicai  and  Communicative 
Disorders  and  Stroke,  and  the  Veterans 
Administration.  The  conference  will  be 
held  October  3-5,  1988.  in  the  Masur 
Auditonum  of  the  Warren  Grant 
Magnuson  Clinical  Center  (Building  10) 
at  the  National  Institutes  of  Health.  9000 
Rockviiie  Pike,  Bethesda.  Maryland 
20892, 

Urinary  incontinence  is  a  major 
clinical  problem,  especially  among  older 
persons.  Incontinence  affects  an 
estimated  35  percent  of  women  over  age 
60  and  15  percent  of  men  over  that  age. 
Some  3H  million  Americana  are  over  60 
years  of  age. 

Considerable  controversy  exists  about 
the  proper  diagnostic  techniques  and 
therapies  for  urinary  incontinence.  In 
recent  years,  the  body  of  research  on 
this  topic  has  grown. 

This  conference  will  review  these 
data  in  an  effort  to  reach  consensus  on 
the  most  appropriate  ways  to  address 
urinary  incontinence,  a  problem  that 
affects  nearly  2  million  persons  now  in 
nursing  homes  in  this  Country. 

This  conference  will  bring  together 
geriatricians,  urologists,  gynecologists, 
nurses,  mental  health  care  providers. 
other  health  professionals,  and  the 


public.  Following  a  day  and  a  half  of 
presentations  by  medical  experts  and 
discussion  by  the  audience,  a  consensus 
panel  will  weigh  the  scientific  evidence 
and  write  a  draft  statement  in  response 
to  the  following  key  questions: 

•  What  is  the  prevalence  and  clinical. 
psychological,  and  social  impact  of 
urinary  incontinence  among  persons 
living  at  home  and  in  institutions? 

•  What  are  the  pathophysiological 
and  functional  factors  leading  to  urinary 
incontinence? 

•  What  diagnostic  information  should 
be  obtained  in  assessment  of  the 
incontinent  patient?  What  criteria 
should  be  employed  to  determine  which 
tests  are  indicated  for  a  particular 
patient? 

•  What  are  the  efficacies  and 
limitations  of  behavioral, 
pharmacological,  surgical,  and  other 
treatments  for  urinary  incontinence? 
What  sequences  and/or  combination  of 
these  interventions  are  appropriate? 
What  management  techniques  are 
appropriate  when  treatment  is  not 
effective  or  indicated? 

•  What  strategies  are  effective  in 
improving  pubhc  and  professoinal 
knowledge  about  urinary  incontinence? 

•  What  are  the  needs  for  future 
research  related  to  urinary 
incontinence? 

On  the  final  day  of  the  meeting,  tlie 
Consensus  Panel  Chairman  will  read  the 
draft  statement  to  the  conference 
audience  and  invite  comments  and 
questions. 

Information  on  the  program  may  be 
obtained  from:  Barbara  McChesney. 
Prospect  Associates.  Suite  500.  1801 
Rockviiie  Pike.  Bethesda.  Maryland 
20852.  telephone  |301)  468-6555. 

Dated:  August  31. 1988- 
Wyiiara  F.  Raub. 
Acting  Director.  NIH 
|[-"R  Doc  8ft-20589  Filed  9-»-aft;  8:45  am| 

BtLLMO  COOe  4140-01-II 


Advisory  Committee  to  the  Director 

Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Human  Fetal  Tissue 
Transplantation  Research  Panel. 
scheduled  for  September  14-16, 1968. 
that  was  published  in  the  Federal 
Register  on  June  29.  1986.  (53  FR  24500) 

This  panel  was  to  have  met  in 
executive  session  on  September  18. 1988. 
In  order  to  permit  the  maximum  public 
understanding  of  the  panel 
deliberations,  the  session  will  open  for 
public  observation  on  September  16. 


Dated.  September  7.  I9fl8. 
WiUiam  F.  Raub, 
Deputy  Director 

|FR  Doc  88-20858  Filed  9-0-68:  8:45  am| 
BtUiM  COOC  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(Nlyl-03a-08-44  10-08) 

Avaitabtlity  and  Public  Hearings  of 
Proposed  White  Sands  Draft  Resource 
Management  Plan  Amendment/ 
Environmental  Impact  Statement 
(RMPA/EIS) 

AGENCY:  Bureau  or  Land  Managemenl. 

Interior. 

ACTION:  Notice  of  Availability  and 

Public  Hearings. 

summary:  The  Bureau  of  Land 
Management  (BLM),  Las  Cruces  District. 
New  Mexico,  has  prepared  a  Draft 
Resource  Management  Plan 
Amendment/Environmental  Impact 
Statement  (RMPA/EIS)  for  McGregor 
Range  in  Otero  County  in  south-central 
New  Mexico.  The  need  for  the  RMP 
Amendment  resulted  from  the  passage 
of  the  Military  Lands  Withdrawal  Act  In 
1986.  which  withdrew  the  land  for 
military  purposes.  The  plan  amendment 
will  guide  bLm  programs  and 
management  practices  on  McGregor 
Range.  The  Draft  RMPA/EIS  is  available 
for  public  review  and  comment.  Public 
hearings  will  be  held  in  EI  Paso,  Texas, 
and  Alamogordo.  New  Mexico. 
DATE:  Written  comments  on  the  Draft 
RMPA/EIS  will  be  accepted  until 
December  19. 1968. 

AOimcss:  Comments  should  be  sent  to 
P.  Robert  Alexander.  Area  Manager. 
White  Sands  Resource  Area.  1800 
Marquess  Street.  Las  Cnires.  New 
Mexico  88005. 
FOfl  FUltTHER  INFORMATION  CONTACT: 

P.  Robert  Alexander.  Area  Manager,  or 
Willis  Bird,  Team  Leader.  White  Sands 
Resource  Area.  (505)  525-8228. 
SUPPLEMENTARY  INFORMATION:  The 
planning  area  is  the  608,385  acres  of 
withdrawn  public  land  within  McGregor 
Range  in  Otero  County.  New  Mexico.  A 
map  showing  the  area  is  available  in  the 
White  Sands  Resource  Area  Office.  The 
single  planning  issue  addressed  in  the 
Draft  RMPA/EIS  is  to  what  degree 
public  use  of  the  resources  will  be 
allowed  and  the  intensity  of  BLM 
resource  management  on  McGrugor 
Range.  Public  use  of  McGregor  Range  is 
limited  by  conditions  and  restrictions 
necessary  for  military  use  of  the  land  or 
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the  purposes  stated  in  the  Militar>' 
l^nds  Withdrawal  Act  of  1988  (Pub.  L 
99-606).  For  resources  and  their  uses 
under  BLM's  administration  and  control, 
the  Draft  RMPA/EIS  describes  and 
analyses  3  alternatives  to  consider  the 
degree  of  public  use  of  the  resources 
The  Draft  RMPA/EiS  proposes  to 
designate  4  existing  vegetation  study 
sites  (3.910  acres)  as  the  McGregor 
Black  Grama  Grassland  Area  of  Critical 
Concern  (ACEC].  The  ACEC  would  be 
managed  according  to  an  existing 
Cooperative  Agreement  between  the 
BLM,  the  Army,  and  New  Mexico  State 
University.  The  study  sites  meet  BLM's 
ACEC  relevance  and  importance  criteria 
because  the  sites  contain  rare  pristine 
black  grama  grasslands  and  there  is  a 
need  to  highlight  public  and 
management  interest  in  the  unique 
resource.  The  Draft  RMPA/EIS  also 
proposes  to  designate  McGregor  Range 
as  "limited  to  designated  roads  and 
trails"  for  authorized  oFf-road  vehicle 
(ORV)  use.  except  for  40  acres  which  is 
proposed  for  closure  to  all  ORV  use  for 
protection  of  cultural  resources.  Copies 
of  (he  Draft  RMPA/EIS  have  been 
distribued  to  a  mailing  Usl  of  identified 
interested  parties  A  limited  number  of 
addiiion<il  copies  are  available  at  the 
White  Sands  Resource  Area  Office.  1800 
Marquess  Street.  Las  Cruces.  New 
Mexico  88005,  and  at  the  Real  Property 
Management  Branch.  Directorate  of 
Engineering  and  Hoi'sing.  Bldg.  1160, 
Fort  Bliss.  Texas  79916.  Public  reading 
copies  are  available  for  review  at  the 
BLM  State  Office.  U.S.  Federal  Building. 
Santa  Fe.  New  Mexico,  and  at  public 
and  university  libraries  in  Las  Cruces 
jnd  Alamogordo.  New  Mexico,  and  E) 
Paso.  Texas. 

Public  Hearings:  Two  public  hearings 
^vill  be  held  to  obtain  public  comments 
I'n  the  D'3fl  RMPA/EIS  for  McGregor 
Range.  Ihe  public  hearing  will  be  held 
at  the  following  times  and  locations; 


Dole  and  Ume 


NowtnttMr  »,  1BBB 


Decembaf  *    1988, 
7;30p.m 


Meebng  tocations 

coy  Had  Basemem.  Confer- 
ence Rm..  No  2  Ovc 
Ceme«  Piaza.  Ei  Paso.  Tx 

Chambar  oi  Comnwfc©. 
1301  Wt>ila  Sands  Blvd. 
Alamogordo,  NM 


During  the  public  hearings,  oral 
comments  will  be  limited  to  10  minutes 
and  should  be  accompanied  with  a 
written  text. 
Lany  L  Woodard, 
State  Dirivfor 

Dated  September  2.  1988. 
|FR  Doc.  m-mhH7  Piled  9-4M«:  H;45  am] 
aiLUHG  COOC  uio-umi 


:  CO-030-<»-4322- 1 0  i 

Montrose  District  Grazing  Advisory 
Board  Meeting 

AGENCV:  Bureau  of  I^nd  Management. 

Interior. 

ACTION:  Notice  of  meeting. 


SUMMARY:  Notice  is  hereby  given  in 

accordance  with  43  CFR  Subpart  1784. 

that  a  meeting  of  the  Montrose  District 

Grazing  Advisory  Board  will  be  heJd 

October  12  and  13. 1986,  in  Norwood. 

Colorado. 

DATES:  Meetings  arc  schRdulrd  October 

\2  and  13.  19jia 

FOn  FURTHER  INFORMATION  CONTACT: 

Debbie  Pietrzak.  Bureau  of  Land 

Management.  2465  South  TowTisend. 

Montrose.  CO  81401;  telephone  (303) 

249-7791. 

SUPPLfMENTARV  mFORMATtON:  The 

Board  will  convene  at  lOKKJ  a.m.  on 
October  12. 1988,  in  the  cnnference  room 
of  the  San  Miguel  Basin  State  Bank  in 
Norwood.  Colorado.  Agenda  items  will 
include:  Introductions,  minutes  of  the 
previous  meeting,  public  presentations 
and  requests,  new  or  revised  allotment 
management  plan  proposals,  status  of 
current  project  work,  new  Board  project 
proposals,  updates  on  riparian  issues, 
and  arrangements  for  the  next  meeting. 
The  meeting  will  adjourn  at  4:30  pjn. 

On  October  13. 1988.  the  Board  will 
reconvene  in  the  parking  area  of  the  Ray 
Motel  in  Naturita.  Colorado.  The  Board 
will  depart  at  8  30  a.m.  for  a  tour  of 
several  plowed  and  seeded  areas  and 
other  project  areas  in  the  West  End  The 
Board  wUI  return  to  Naturita  and 
adjourn  at  approximately  1:30  p.m. 

Both  the  meeting  and  the  tour  are 
open  to  the  public.  Individuals  wishing 
to  attend  the  tour  must  provide  their 
t)wn  transportation  (four-wheel  drive 
vehicles  are  recommended). 

Anyone  wishing  to  make  an  oral 
statement  on  October  12th  must  notify 
the  District  Manager  at  the  above 
address  by  Ottt;ber  7. 1988.  Depending 
on  the  number  of  persons  wishing  to 
make  oral  statements,  a  per  person  lime 
limit  may  be  established  by  the  District 
Manager. 

Minutes  of  the  Board  meeting  wiU  be 
maintained  in  the  District  Office  and  be 
available  for  public  inspection  and 
reproduLiion  (during  regular  business 
hours)  within  thirty  (30)  days  followint 
the  meeting. 

Diiied:  September  2. 198B. 
Robert  S.  Schmidt. 
Assot  late  Distncl  Manager. 
|FR  Doc.  88-20613  Filed  9-9-88:  8:45  am) 
BtLLWG  COOC  UtO-JB-M 


Bureau  of  Mines 

Information  CoHectton  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

A  requPBt  extending  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Managemeni 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  |44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  Clearance  Officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
Clearance  Officer  and  to  the  OfTice  of 
Management  and  Budget  Interior 
Department  Desk  Officer.  Washington. 
DC  20503.  telephone  (202)  395-3470. 

Title:  Mine  Information  Supplement 

OMB  Approval  Number  1032-0081 

Abstract  Respondents  supply  the 
Bureau  of  Mines  with  domestic 
production  and  consumption  data  on 
nonfuel  mineral  commodities.  This 
information  is  published  in  Bureau  of 
Mines  publications  including  the 
Mineral  Industry  Surveys  (MIS). 
Minerals  Yearbook  Volumes  1.  H.  and 
Ml,  Mineral  Facts  and  Problems.  Mineral 
Commodity  Summaries.  Mineral 
Comtnodity  Profiles,  and  Minerals  and 
Materials/A  Bimonthly  Sur\'ey  for  use 
by  private  organizations  and  other 
Government  agencies. 

Bureau  Form  Number:  6-1017-A 

Frequency:  Annual. 

Description  of  Respondents-  Nonefue) 
Minerals  Producers  and  Exploration 
Operations. 

Estimated  Completion  Time:  ^t  hours 

Annual  Responses:  2.250. 

Animal  Burden  Hours:  1,125. 

Bureau  Clearance  Officer  James  T 
Hereford  (202)  634-1125, 
August  19. 1968. 
T.  S.  Ary. 

Director.  Bureau  of  Mines. 
(FR  Doc.  88-20638  Filed  9-9-88:  645  ami 
BtLUNG  CODE  43t0-5)-« 


National  Parit  Service 

Concession  Contract  Negotiations; 
Belton  Ctialets.  Inc. 

agency:  Naitonal  Park  Service,  Interior 
action:  Public  notice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Ser\'ice  proposes 
(o  negotiate  a  concession  permit  with 
Belton  Chalets,  hic.  authorizing  it  to 
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'-'Rfinue  to  prnviile  lodginii.  food 
'»TMa's.  and  facilities  for  the  public  al 
l.iar  ler  Nationsl  Park.  Montana  for  a 
penod  of  five  (5)  years  from  |anuar>'  1. 
1988.  through  December  31, 1992. 
SFFHCTIVE  DATE  .November  14. 1988. 
ADDRESS:  Interested  parties  should 
contact  the  Regional  Director.  Rocky 
Mountain  Region.  National  Park  Service, 
12795  West  Alameda  Parkway,  P  O  Box 
25287,  Lakewood,  Colorado  80225,  for 
information  as  to  the  requirements  of 
the  proposed  permit. 

SUPPLEMENTARY  INFORMATION:  This 

pcrmii  hds  been  determined  to  be 
categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  which  expired  by 
limitation  of  lime  on  December  31. 1987. 
and  therefore  pursuant  to  the  provisions 
of  section  5  of  the  Act  of  October  9, 1965 
|79  Stat.  969:  16  U.S.C.  20|.  is  entitled  to 
be  given  preference  in  the  renewal  of 
the  permit  and  in  the  negotiation  of  a 
new  permit  as  defined  in  38  CFR  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  received  on  or 
before  the  sixtieth  (aoth)  day  following 
publication  of  this  notice  to  be 
considered  and  evaluated. 
Carl  H.  Sk>'nnan. 

A.rlwg  Ri-nional D:reclor.  Rocky  Mountain 
Region. 

Dale  [une  B.  1988. 
(FR  Doc  88-JD642  Filed  9-9-«;  8:45  am| 
BJUJNQ  COOC  4310-ro-« 


Concession  Contract  Negotiations; 
Glacier  Par*  Outtitter's  Inc. 

agency:  Ndiional  Park  Service,  Interior. 
ACTION:  Public  notice. 

summary:  Public  notice  is  hereby  given 

that  the  National  Park  Sen;ice  proposes 
to  negotiate  a  concession  contract  with 
Glacier  Park  Outfitter's.  Inc..  authorizing 
it  to  continue  to  provide  guided  horse 
trips  for  the  public  at  Glacier  National 
Park.  .Viontana  for  a  period  of  five  (5) 
years  from  January  1. 1988.  through 
December  31.  1992. 
EFFECTIVE  date:  November  14. 1988. 
ADDRESS:  Interested  parties  should 
contact  the  Regional  Director.  Rocky 
Mountain  Region.  .National  Park  Service. 
12795  West  .Alameda  Parkway.  P.O.  Box 
25287,  Lakewood.  Colorado  80225.  for 


information  as  to  the  requirements  of 
the  proposed  contract 
supfumentarv  information:  This 
contract  has  been  determined  to  be 
categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expired  by 
limitation  of  time  on  December  31. 1987. 
and  therefore  pursuant  to  the  provisions 
of  section  5  of  the  Act  of  October  9. 190S 
(79  Stat.  969: 18  US  C.  20).  is  entitled  to 
be  given  preference  in  the  renewal  of 
the  contract  and  in  the  negotiation  of  a 
new  contract  as  defined  in  36  CFR  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  received  on  or 
before  the  sixtieth  (60th)  day  following 
publication  of  this  notice  to  be 
considered  and  evaluated. 
Cari  H.  Skymun, 

.1  cting  Regional  Director,  Rocky  Mountain 
Region. 

Dale:  June  a,  1968. 
|FR  Doc,  88-20M.1  Filed  9-9-88;  8:45  am) 
NumO  CODE  «3tO-nM« 


Concession  Contract  Negotiations; 
Tonia  Harvey 

aoency:  National  Park  Service.  Interior. 
Acnow;  Public  notice. 

SJmnuwv:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  negotiate  a  concession  permit  with 
Ms.  Tonia  Harvey  authorizing  her  to 
continue  to  provide  food,  beverage  and 
gift  shop  facilities  and  services  for  the 
public  at  Great  Basin  .National  Park. 
Nevada  for  a  period  of  five  (5)  years 
from  lanuary  1. 1989  through  December 
31,  1993 

EFFECTIVE  DATE:  November  14. 1988. 
address:  Interested  parlies  should 
contact  the  Regional  Director.  Western 
Region.  450  Golden  Gale  Avenue.  San 
Francisco,  California  94102,  for 
information  as  to  the  requirements  of 
the  proposed  permit. 

This  permit  renewal  has  been 
determined  to  be  categorically  excluded 
from  the  procedural  provisions  of  the 
National  Environmental  Policy  Act,  and 
no  environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 


existing  permit  which  expires  by 
limitation  of  time  on  December  31, 1988, 
and  therefore  pursuant  to  the  provisions 
of  section  5  of  the  Act  of  October  9, 1965 
(79  Stat.  969: 18  use.  20).  is  entitled  to 
be  given  preference  in  the  renewal  of 
the  permit  and  in  the  negotiation  of  a 
new  permit  as  defined  in  36  CFR  .51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
Including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(eoth)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 
Stuley  T.  Albright. 
Regional  Director.  Western  Region 

Dale:  )uly  a.  1988. 

|FR  Doc  88-20644  Filed  9-9-88;  8:45  am) 
aiUJHQ  CODE  UtO-70-H 


INTERSTATE  COMMERCE 
COMMISSION 

IFinance  Docket  No  31299  iSub-No  1)1 

Ann  Arbor  Acquisition  Corporation: 
Continuance  in  Control  Exemption; 
Temperance  Yard  Corp. 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  Exemption. 

SUMMARY:  The  Commission  exempts  the 
Ann  Arbor  Acquisition  Corporation 
from  the  prior  approval  requirements  of 
49  U.S.C.  11343  to  continue  in  control  of 
the  Temperance  Yard  Corporation, 
subject  to  standard  employee  protective 
conditions. 

DATES:  This  exemption  will  be  effective 
on  September  IS,  1988.  Petitions  for 
reconsideration  must  be  filed  by 
October  3. 1988. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31299  (Sub-No.  1)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  representative:  Mark  H,B 
Williamson,  233  North  Michigan 
,Avenue,  Suite  2400,  Chicago.  IT.  60001 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H,  Detlmar  |202)  275-7245. 
(TDD  for  heanng  impaired  |M2|  275-1721) 
SUPMCMENTARV  INFORMATION: 
Additions)  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts.  Inc  .  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423,  or  call 
(202)  288-J357/4359  (DC,  metropolitan 
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area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts,  Inc ,  in  Room 
Z229  at  Commission  headquarters). 

Decided; 

By  the  Commisiion.  Chairman  Gradison, 
Vice  Chairman  Andre.  Commissioners 
Simmons,  t.amboley,  and  Phillips.  Chairman 
Gradison  did  not  participate  in  the 
disposition  of  this  proceeding. 
Noreta  R.  McGee. 
Secretory- 

|FR  Doc  88-206)0  Filed  9-9-88: 8:45  am) 
Buxmo  COOC  ro»-oi-M 


MOtJITORED  RETRIEVABLE  STORAGE 
COMMISSION 

Meeting 

Pursuant  to  its  authority  under 
Subtitle  A  of  Pub  L.  100-203,  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  notice  is  hereby  given  that  a 
meeting  of  the  Monitored  Retrievable 
Storage  Review  Commission  will  be 
held  on  Thursday,  September  22, 1988 
from  3:00  p,m. — 5:(X)  p.m..  and  on  Friday. 
September  23. 1988  from  9:00  a.m.— 12:00 
p.m.  in  suite  1030. 1850  M  Street  .NW.. 
Washington.  DC  20036. 

The  purpose  of  the  meeting  is  to 
obtain  information  on  specific  subjects 
from  the  Nuclear  Regulatory 
Commission  and  the  Department  of 
Energy.  On  Thursday.  September  22. 
1988,  at  3:00  p.m..  the  Commission  will 
be  briefed  by  the  Nuclear  Regulatory 
Commission  staff  on  cask  certification 
and  NRC  licensing  responsibilities  for 
independent  spent  fuel  storage  facilities. 
On  Friday.  September  23. 1988.  al  9:00 
a.m..  the  Commission  will  be  briefed  by 
the  Department  of  Energy  staff  on 
ongoing  engineering  studies,  rod 
consolidation  equipment  development, 
and  transportation  cask  development. 

Members  of  the  public  are  permitted 
to  attend  these  meetings  only  as 
observers.  Opportunities  for  public 
participation  will  be  provided  at  a  later 
date.  The  meetings  will  be  transcribed 
and  transcripts  of  the  meetings  will  be 
placed  in  a  Pub)ic  Document  Room  to  be 
established  by  the  Commission  In  the 
near  future. 

To  ensure  that  adequate  facihlies  are 
provided  for  public  attendance,  persons 
planning  to  attend  should  contact  Ms. 
Nancy  Creason  by  Monday,  September 
19, 1988  al  the  Monitored  Retrievable 
Storage  Review  Commission,  1850  M 
Street  NW.,  Washington.  DC  20036.  202/ 
653-5381. 

Further  information  on  this  meeting 
can  be  obtained  from  Ms  Paula  N. 
Afford.  Director,  Extenial  Affairs. 


Monitored  Retrievable  Storage  Review 

Commission.  1850  M  Street  NW.,  Suite 

1030.  Washington.  DC  21X136.  202/653- 

5361. 

jane  A.  Axelrad. 

Executive  Director  and  General  Counsel. 

September  7, 1988. 

|FR  Doc.  88-20629  Filed  9-9-88;  8:45  ami 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Institute  of  Museum  Services:  General 
Operating  Support  Program 

agency:  Institute  of  Musi-um  Services. 
ACTION:  Grant  Appliciition  Availability 
.Notice  for  Fiscal  Year  1989, 

This  grant  application  announcement 
applies  only  to  the  General  Operating 
Support  program  awards  under  45  CFR 
Part  1180  for  Fiscal  Year  1989 

Natuiv  of  Program:  IMS  makes 
awards  under  the  GOS  program  to 
museums  to  maintain,  increase,  or 
Improve  museum  services.  The  purpose 
of  these  awards  is  to  ease  the  financial 
burden  borne  by  museums  as  a  result  of 
their  increased  use  by  the  public  and  to 
help  them  carry  out  their  educational 
role,  as  well  as  other  functions.  Section 
206  of  the  Museum  Services  Act.  Title  II 
of  Pub.  L.  94-462.  as  amended,  contains 
authority  for  this  program.  (20  U.SC. 
965) 

Deadline  Date  for  Transmittal  of 
Applications:  An  application  for  a  new 
grant  must  be  mailed  or  hand-delivered 
by  Friday,  November  4, 1988, 

Applications  Delivered  by  Mail:  An 
application  sent  by  mail  must  be 
addressed  to  the  Institute  of  Museum 
Services,  1100  Pennsylvania  Avenue 
NW.,  Room  609,  Washington,  DC  2a'i06 

An  applicant  must  be  prepared  to 
show  one  of  the  following  as  proof  of 
timely  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  maihng  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  dated  proof  of  mailing 
acceptable  to  the  Director  of  IMS. 

If  any  application  is  mailed  through 
the  U.S.  Postal  Senice,  the  Director 
does  not  accept  either  of  the  following 
as  proof  of  mailing;  (1)  A  private 
metered  postmark;  or  (2)  a  mail  receipt 
that  is  not  date-cancelled  by  the  U.S. 
Postal  Service. 

Applications  Delivered  by  Hand:  An 
application  that  is  hand-delivered  must 
be  taken  to  the  Institute  of  Museum 


Services.  Old  Post  Office  Building,  1100 
Pennsylvania  Avenue  NW..  Room  609 
Washington.  DC  20506. 

IMS  will  accept  a  hand-delivered 
application  between  9K)0  a.m.  and  A.^0 
p.m.  (Washington.  DC  time)  daily, 
except  Saturdays.  Sundays,  and  Federj) 
holidays. 

An  application  that  is  hand-delivered 
will  not  be  accepted  after  4:30  p  m  on 
the  deadline  date. 

Program  Information:  Program 
information  is  contained  in  the 
following;  final  regulations  published 
June  17, 1983  in  Federal  Register  Vol  4r: 
no.  U8.  pages  27727-27734;  amendmcn:? 
published  on  April  10. 1984  Federal 
Register  Vol.  49.  no  70.  pages  1410B- 
14111  and  on  June  15. 1984  Federal 
Register  Vol.  49.  no.  117.  pages  24731- 
24733;  notice  of  proposed  rulemakinj; 
published  on  October  5. 1984  Federal 
Register  Vol.  49.  No.  195.  pages  39341^ 
39349;  final  guidelines  and  standards 
published  July  5. 1985  in  Federal 
Register  Vol.  50.  no.  129,  pages  2-5i«- 
27589;  the  .Application  forms  and 
accompanying  instructions  in  the 
Application  Packet.  See  paragraph  i,n 
Apolication  form. 

Available  Funds:  $17,300,000  is 
available  for  FY  1989.  The  maximum 
grant  was  S75.000  m  FY  88  and  is 
determined  each  year  by  the  National 
Museum  Services  Board.  Most  museun-.s 
which  arc  funded  will  receive  a  smaller 
amount.  (45  CFR  1180.9)  LMS  normally 
does  no!  make  grants  for  more  than  10 
percent  of  a  museum's  most  recently 
completed  fiscal  year's  non-federal 
operating  income  (See  45  CFR 
1180.16(b)). 

Application  Forms:  IMS  mails 
application  forms  and  program 
information  in  a  (30S  Apphcation 
Packet  to  museums  and  other 
institutions  on  its  mailing  list. 
Applicants  may  obtain  Application 
Packets  by  writing  or  telephoning  the 
Institute  of  Museum  Services.  1100 
Pennsylvania  Avenue  NW..  Room  609. 
Washington,  DC  20506.  (202/786-0539) 

Applicable  Regulations:  Final 
regulations  for  the  General  Operating 
Support  grant  program  were  published 
in  the  Federal  Register  on  June  17. 1983 
FR  Vol,  48.  No.  118.  pages  27727-2-734 
Amendments  to  these  regulations  were 
published  on  Apnl  10.  1984.  49  FR  14110. 
on  Julv  5.  1985.  50  FR  27585-27588.  and 
on  December  2. 1986.  FR  Vol  .51   No  231. 
pp.  43361-13354, 

The  regulations  as  amended 
implement  the  Museum  Services  Art 
The  amendments  make  technical  and 
otner  changes  in  the  eligibility 
conditions  and  other  terms  for  the 
administration  of  the  Conservation 
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Praicct  Support  Program  and  remove 
jr.npp'jed  provtsmns.  .A3  amended  (he 
r.-i  i.,'.i,')rs  pi*i!i,hed  on  June  17. 1983 
will  apply  lo  the  dward  of  grants  for 
Fiscal  Yea.'-  1M9. 

Further  InformaUon:  For  further 
mformalion  contact  Theresa  Michel. 
Public  Information  Officer.  Institute  of 
Mu.ieum  Services.  1100  Pennsylvania 
.Aienue  .\'W..  Washington,  DC  20,51*. 
Telephone:  |202)  786-0536. 

Dated:  SeptemtKr  7  I9BS 

fCdiiiiiig'.ie  of  Federal  Domestic  Assistance 
No.  45  :I01  InsUtute  of  Museum  SenriceaJ 
Lois  Burl^e  Shepard. 
Direclar.  Institijte  of  Museum  Services. 
\n  Doc  8»-2063«:  Filed  9-e-«&  445  ami 
BILUNG  cooc  ms-oi-ii 


NUCL£AH  REGULATORY 
COMMISSION 

I  Docket  No  4O-8S021 

Malapai  Resources  Co.;  Final  Fiixilng 
ot  No  Significant  Impact  Regarding  a 
Major  License  Amendment  to  Haiapai 
Resources  Co.  Irigaray  Operation 
Located  in  Johnson  County,  WY 

AGENCY:  US  Nuclear  Regulatory 

Cnnimission. 

ACTION:  Notice  of  Final  Finding  of  No 

Significant  Impact 

1.  Proposed  Action 

The  proposed  administrative  action  is 
to  issue  a  maior  amendment  to  .Source 
and  EI>'product  .Material  License  SUA- 
1341.  This  amendment  would  allow  in 
situ  leach  uranium  recovery  at  the  11.000 
acre  Chnstensen  Ranch  Satellite 
Operdtion  located  m  Johnson  and 
Camphpll  Coimtles.  Wyoming. 

2  Reasons  for  Hnding  of  \o  Significant 
Impact 

An  env-ironmental  assessment  was 
prepared  by  the  staff  at  the  US  Nuclear 
Regulatory  Commission  (\RC)  and 
issued  by  the  Commission's  Uranium 
Recovery  Field  Office.  Region  IV.  The 
environmental  assessment  performed  by 
the  Commission's  staff  evaluated 
potential  impacts  on-site  and  off  site 
due  lo  radiological  releases  that  may 
occur  during  the  course  of  the  operation. 
Documents  used  in  preparing  the 
assessment  included  operational  data 
from  the  Willow  Creek  Research  and 
Development  in  situ  leach  operation 
located  at  the  Christensen  Ranch  site 
and  the  hcensee  s  application  dated 
lanuary  5.  1988.  Based  on  the  review  of 
the  operational  data  and  the  application 
materials,  the  Commission  has 


determined  that  no  significant  Impact 
will  result  from  the  proposed  action,  and 
therefore,  an  Environmental  Impact 
Statement  is  not  warranted. 

TTie  following  statements  support  the 
final  finding  of  no  significant  impact  and 
summarize  the  conclusions  resulting 
from  the  environmental  assessment. 

A.  The  ground-water  monitoring 
program  proposed  by  Malapai 
Resources  Company  is  sufficient  to 
monitor  the  operations  and  will  provide 
a  warning  system  that  will  minimize  any 
impact  on  ground  water  Furthermore, 
aquifer  testing  indicates  that  the 
production  zone  is  adequately  confined, 
thereby  assnring  hydrologic  control  of 
mining  solutions 

B.  Radiological  effluents  from  the 
proposed  operation  of  the  well  field  and 
processing  plant  will  be  wilhm 
regulatory  limits  and  will  be 
continuously  monitored, 

C.  The  environmental  monitoring 
program  is  comprehensive  and  will 
detect  any  radiological  releases 
resulting  from  the  operation 

D.  Radioactive  wastes  will  be  minimal 
and  will  be  disposed  of  at  an  approved 
site  in  accordance  with  applicable 
Federal  and  State  regulations. 

F..  Ground  water,  based  upon  previous 
testing,  can  be  restored  to  baseline 
concentrations  or  applicable  class  of  use 
standards 

F  During  the  30-day  comment  period. 
April  12  to  May  12. 1988.  no  comments 
were  received  on  the  draft  notice. 

In  accordance  with  10  CFR  Part 
51  3.3(a|,  the  Director  of  the  Uranium 
Recovery  Field  Office,  made  the 
determination  to  issue  a  Tinal  finding  of 
no  significant  impact.  This  finding, 
together  with  the  environmental 
assessment  setting  forth  the  basis  for 
the  findings,  is  available  for  public 
inspection  and  copying  at  the 
Commission's  Uranium  Recovery  Field 
Office  at  730  Simms  Street.  Coldea 
Colorado  and  at  the  Cotnmission's 
Pubhc  Document  Room  at  1717  11  Street 
NW  .  Washington,  DC  Concurrent  with 
this  finding,  the  staff  will  amend  Source 
and  Byproduct  Material  License  SUA- 
1.141  authorizing  operabon  of  the 
Christensen  Ranch  Satellite  Operation 

Dated  at  Denver.  Colorado,  this  2.1111  day  of 
August  19Sa 

For  the  Nuclear  Regulatory  Cammisslon, 
Edward  F.  Hawkiiis, 

Chief.  Licensing  Branch  I  l/mnium  Recovery 
FieU Office.  Region  IV 
|FR  Doc.  88-20621  Fded  »-e-U:  8:45  sm) 
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I  Docket  No  SO-3411 

Detroit  Edison  Co.,  Wolverine  Power 
Suppy  Cooperative,  Inc.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  United  Stales  Nuclear  Reguliiiory 
Commission  (the  Commission)  is 
considering  issuance  of  an  ameadment 
lo  Facility  Operating  License  No.  NPF- 
43.  issued  lo  the  Detroit  Edison 
Company  and  Wolverine  Power  Supply 
Cooperative,  Inc.  (the  licensees),  tor 
operation  of  Fermi-2  located  in  Monroe 
County.  Michigan. 

In  accordance  with  the  licensees' 
application  for  amendment  dated  |une 
29, 1988  (NRC-88-0057).  the  amendment 
would  revise  the  Fermi  2  Technical 
Specifications  lo  provide  provisions  lo 
reset  instrument  channels  and/or  trip 
systems,  which  are  tripped  to  comply 
with  Action  Statements,  in  order  lo 
restore  the  operability  of  the  associated 
instrumentation.  In  addition.  Technical 
Specification  changes  have  been 
proposed  to  remove  the  requirement  to 
place  channels  and/or  trip  systems  in 
the  tripped  condition  when  such  action 
is  not  warranted. 

Prior  lo  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  October  12, 1988,  the  licensties  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  lo 
intervene.  Requests  for  a  hearing  and 
petition  for  leave  lo  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings  "  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
peliUon  for  leave  to  intervene  shall  set 
forlh  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
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that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Acl  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectts)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  inler\'ene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  pre-hearing  conference  scheduled 
m  the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15|  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  whiuh  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  lo  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington,  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  loll-free 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri  1-800-342- 
87(X)).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  fallowing  message 


addressed  to  Martin  ).  Virgilio: 
(petitioner's  name  and  telephone 
number);  (date  petition  was  mailedl; 
(plant  name);  and  (publication  dale  and 
page  number  of  this  Federal  Register 
notice).  A  copy  of  the  petition  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U,S,  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
and  to  John  Flynn.  Esq.,  Detroit  Edison 
Company.  2000  Second  Avenue,  Detroit, 
Michigan  48228.  attorney  for  Detroit 
Edison  Company. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  heanng  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714|d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50,91  and  50,92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  29, 1988,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW  .  Washington.  DC 
20555,  and  at  the  Monroe  County  Library 
System.  3700  South  Custer  Road, 
Monroe,  Michigan  48181. 

Dated  al  RockviUe.  Mar>land  Ulis  1st  day 
of  September  1988. 

For  the  Nuclear  Regulatory  Commission 
Thomas  V.  Wambach. 
Acting  Director.  Project  Directorate  III-l. 
Division  of  Reactor  Pro/ects — l/l.  IV.  V  & 
Special  Projects. 

|FR  Doc.  88-20822  Filed  »-9-88:  8:45  am) 
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I  Docket  Nos.  50-295  and  50-3041 

Commonwealth  Edison  Co,; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Heanng 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  DPR-39  and 
DPR-48  issued  to  the  Commonwealth 
Edison  Company  (the  licensee),  for 
operation  of  Zion  Nuclear  Power 
Station.  Units  1  and  2  located  in  Lake 
County  Illinois.  These  amendments 


consist  of  proposed  changes  to  the  Zion 
Technical  Specification  Sections  3.2,  3  4. 
3,8,  and  3  9  that  would  authorize  Zion 
Station  to  remove  the  Boron  injection 
Tank  (BIT)  and  the  Boric  Acid  Tanks 
(BAT).  These  amendments  will  result  m 
operational  and  safety  benefits  for  the 
station,  Prcsenlly.  the  negative  effect  of 
the  high  boric  acid  concentration  in  the 
BIT  and  BAT  systems  necessitates 
frequent  BAT  transfer  pump  seal 
repairs,  heat  trace  repairs  and  entering 
into  Technical  Specification  Limiting 
Conditions  of  Operation  to  accomplish 
these  repairs.  The  detrimental 
consequences  of  high  boric  acid 
concentrations  are  also  potential 
contributing  factors  to  Emergency  Core 
Cooling  System  inoperability.  Imprn\  ed 
analytical  techniques  used  for  Final 
Safety  Analysis  Report  accident 
analysis  show  that  the  BIT 
concentrations  could  be  reduced  or  the 
entire  BPT  could  be  removed  from  the 
Westinghouse  plants. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations 

By  October  12,  1988,  the  licensees  ma> 
file  a  request  for  a  heanng  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petitions  for  leave  to 
intervene.  Requests  for  a  heanng  and 
petitions  for  leave  to  inter\'ene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  of 
Domestic  Licensing  Proceedings"  in  10 
CFR  Pan  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  lt> 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
thai  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Acl  lo  be 
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made  a  part  to  thp  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financia!,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  rfie  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identif>'  the  specific  aspect(sl  of  the 
sul'iect  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
peiifion  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  pre-hearrng  conference  scheduled 
in  the  proceeding,  but  snch  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehcarmg  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  snpplement  to  the  petition  to 
intervene  which  must  include  a  Hst  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
reqiurenients  with  respect  to  at  least  one 
rontention  will  not  be  permitted  to 
pdrtjcipate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  Ihe  order  granting  leave  to 
in'en'ene.  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  petition  for 
iefive  to  intervene  shall  be  filed  with  the 
Secretary  of  the  Commission.  United 
States  Nuclear  Regulator)*  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Rcom.  1717  H  Street,  iWV.. 
Washington.  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  Ihe  Commission  by  a 
toll-free  telephone  call  Western  Union 
rit  1-800-325-6000  (in  Missouri  1-800- 
342-6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Daniel  R.  Muller: 
petitioner's  name  and  telephone 
number  date  Petition  was  mailed:  plant; 
and  publication  date  and  page  number 
of  this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 


Office  of  the  General  Counsel.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  and  Michael 
Miller,  Esquire.  SidJey  and  Austin.  One 
First  National  Plaza.  Chicago.  Illinois 
80603.  attorney  for  the  licensee. 

Non^.mely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commissron.  the  presiding  ofTier  or  the 
presiding  .Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)riHvl  and  2,714fd). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  Ihe  application  for 
amendment  dated  June  9.  1988  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  NW.,  Washington.  DC 
20555.  and  at  the  Waukegan  Publir 
Library.  128  N  County  Street 
Waukegan.  Illinois  60065. 

Dated  at  RockvtIIe.  Maryland,  ihii  2d  day 
of  September  1988. 

For  Thff  Nucluur  ReguUtoty  Conuniuion- 
Oaniel  R.  MuUer. 

Director.  Project  Directorate  lll-Z  Division  of 
Reactor  Pro/ects~i/J.  /V,  V  and  Special 
Projects. 
(FR  Doc  88-20623  Filed  »-«-8a;  8:45  am) 
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[Docket  No.  50-4M] 

Houston  Lighting  &  Power  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  (or  Hearing 

I  lie  ijiiued  Males  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considenng  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
76.  issued  to  Houston  Lighting  &  Power 
Company  (the  licensee),  for  the 
operation  of  the  South  Texas  Project. 
Unit  1.  located  in  Matagorda  County 
Texas 

The  amendment  would  revise  the 
provisions  of  the  Technical 
Specifications  relating  to  the  radiation 
monitor  logic  in  accordance  with  the 
licensee's  application  for  amendment 
dated  February  24.  1988.  The  result  of 
Ihe  proposed  changes  would  be  that 


failure  of  a  radiation  monitor  would 
alarm  in  the  control  room  but  would  not 
actuate  an  associated  engineered  safety 
feature  (ESF)  function.  The  effect  of  the 
change  would  be  to  reduce  the  number 
of  spurious  ESF  actuations. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(Ihe  Act)  and  the  Commission's 
regulations. 

By  October  12.  1988,  the  licensee  may 
fde  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  fay  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proiieedings"  in  10 
CFR  Part  2.  If  a  request  for  a  heanng  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  dale,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  Ihe 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  wUl  issue  a 
notice  of  hearing  or  an  appropriate 
order 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  must  set 
forth  with  particularity  the  interest  of 
tiie  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  Ihe 
petitioner's  right  under  the  Act  lo  be 
made  a  party  to  the  proceedings;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
Ihe  proceeding;  and  (3)  Ihe  possible 
effect  of  any  order  which  may  be 
entered  In  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identi^^  the  specific  aspect[s)  of  the 
subiect  matter  of  ihe  proceeding  as  to 
which  the  petitioner  wishes  to  inler\ene. 
Any  person  who  has  filed  a  petition  for 
leave  to  inter\'ene  or  hss  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  Board  up 
to  fifteen  (15]  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  Ihe  specificity 
requirements  described  above. 
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Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  the 
petitionee  shall  file  a  supplement  to  the 
petition  to  intervene  which  must  include 
a  list  of  the  contentions  which  are 
sought  to  be  litigated  in  the  matter,  and 
the  bases  for  each  contention  set  forth 
with  reasonable  specificity.  Contentions 
should  be  limited  to  matters  within  the 
scope  of  the  amendment  under 
consideration.  A  petitioner  who  fails  lo 
file  such  a  supplement  which  satisfies 
these  requirements  with  respect  to  at 
least  one  contention  will  not  be 
permitted  to  pariicipate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  lo 
preseni  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intor\'ene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Serx'ice  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW.. 
Washington.  DC.  by  the  above  date 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  loll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  jose  A.  Calvo:  petitioner's 
name  and  telephone  number  date 
petition  was  mailed:  plant  name;  and 
pubhcation  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  Ihe  General  Counsel-Rockville. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  and  lo  Newman 
&  Holtzinger.  P.C.  1815  L  Street,  NW.. 
Washington,  DC  2O038.  atlomeys  for  the 
licensee. 

Nontimely  filings  of  the  petition  for 
leave  to  intervene,  amended  petitions, 
supplemental  peliiions  and/or  requests 
for  hearing  wilt  not  be  entertained 
absent  a  determination  by  Ihe 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.7l4(a|(l)(i)- 
(v)  and  2.714[d}. 

If  a  request  for  hearing  is  received,  Ihe 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 


technical  review  and  prior  to  Ihe 
completion  of  any  required  hearing  if  il 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  5092. 

For  further  details  with  respect  lo  Ihis 
action,  see  the  application  for 
amendment  dated  February  24. 1988. 
which  is  available  for  public  inspection 
at  the  Commission's  Pubhc  Document 
Room,  1717  H  Street,  NW.,  Washington. 
DC,  and  at  WTharton  Junior  College 
Library,  Wharton,  Texas  7748a 

Dated  at  Rockville.  Maryland,  this  5th  day 
of  September  1988. 

For  the  Nuclear  Reguiihor>'  Commission 
Jose  A.  Cah/o, 

Director.  Project  DirectorateJV,  Division  of 
Reactor  Projects  W.  fV.  V  ond  Special 
Projects. 

IFR  D«c.  88-206M  Filed  9-8-88;  8;45  amj 
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lOochet  No  50-498 1 

Houston  L^hting  A  Power  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  United  States  Nuclear  Regulator>' 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
76.  issued  to  Houston  Lighting  &  Power 
Company  (the  licensee),  for  operation  of 
the  South  Texas  Project,  Unit  1  located 
in  Matagorda  County,  Texas. 

The  amendment  would  revise  the 
provision  of  the  Technical  Specifications 
relating  to  the  toxic  gas  monitoring 
system.  The  proposed  changes  will 
improve  the  operational  reliability  of  Ihe 
toxic  gas  monitoring  system  as  well  as 
reduce  the  number  of  unnecessary 
engineered  safley  feature  (ESF)  control 
room  heating,  ventilation  and  air 
conditioning  (HVAC)  recirculation 
actuations. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

By  October  12. 1988,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  faciUty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  lo 
inter\'ene.  Requests  for  a  hearing  and 
petition  for  leave  to  Intervene  shall  be 


filed  in  accordance  witl"i  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  Ihe  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safetj'  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  Ihe  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subiect  matter  of  the  proceeding  as  to 
which  petitioner  wishes  lo  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  lo  intervene  or  who  has  been 
admitted  as  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  pnor  to  the 
first  prehearing  conference  scheduled  in 
the  proceedings,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  pnor  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  lo  be 
litigated  in  the  matter,  and  (he  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  mailers  within  the  scope  of 
the  amendment  under  consideration,  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  lo 
intervene,  and  have  the  opportunity  lo 
participate  fully  in  the  conduct  of  the 
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hearinj!.  incliKling  the  opportunity  lo 
present  evidence  and  crtjss-examine 
witnesses. 

A  request  for  j  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  United 
States  .\iiclpar  Re^^Aatory  Commission, 
Washington.  DC  205.55.  Attention. 
Docketing  and  Service  Branch,  or  may 
he  delivered  to  the  Cummission's  Public 
D.ic'ifTipnt  Room.  1717  H  Sn-eet  NW-. 
VVashinsIon.  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
represenlali  t  for  the  petitioner 
protnptty  so  inform  the  Commission  by  a 
tiili-free  telephone  call  to  Western 
Ln:  in  at  l-8iXi-325-60(X)  (in  Missouri  1- 
800-342-67001.  The  Western  Union 
operator  should  be  given  Datagram 
idenhfication  Number  3737  and  the 
following  message  addressed  to  Jose  A. 
Caivo:  petitoner's  name  and  telephone 
number  date  Petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  US.  Nuclear  Regulatory 
C  j:r.mi95ion.  Washington.  DC  Z0555. 
and  to  Jack  R.  Mewtnan.  Esq..  Newman 
a  Hoitzinger.  PC.  1615  1.  Street  NW.. 
Washington  DC  20036.  allumey  for  the 
licensee. 

Nontunely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions. 
supplemental  petitions  and/or  requests 
for  hearing  witl  not  be  entertained 
absent  a  determination  by  the 
Cornmission.  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  he  granted  based  upon  the 
balancing  of  the  factors  specified  in  10 
CFR  2  714(a)(ll  (iHvl  and  2.7141d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  a.  1988.  which 
is  available  for  public  inspection  at  the 
Commission  s  Public  Document  Room. 
171'  H  Street  .NW  .  Washington.  DC. 
and  at  the  Wharton  Junior  College 
Library,  Wharton.  Texas  77488. 

Dated  at  Rocitville,  Maryland  this  5th  day 

of  September  lasa 


For  the  Nuclear  Re^atory  Commrssinn 
Jose  A.  CbIvo, 

Director.  Protect  Directorate — fV.  Division  of 
Reactor  Proiects— III.  IV.  V  and  Special 
Prrijects.  Office  of  Nuclear  Reactor 
Heguhtion. 
|FK  Doc  8B-aB25  Filed  9-9-SS:  11:45  am) 
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OFFICE  OF  PEFtSONNEL 
MANAGEMENT 

Request  lor  Approval  of  Rl  79- 1 4. 
Submitted  to  0MB  (or  Clearance 

agency:  Office  of  Personnel 
.Management. 

ACTION:  Notice. 

summary:  In  accordance  iwith  the 
Paperwork  Reduction  Act  of  1980  (Title 
44,  U.S.  Code,  chapter  35).  this  notice 
announces  a  new  information  collection 
from  the  pubhc.  RI  79-14.  Certification 
of  Eligibility  To  Receive  the  FEllBP 
Premium  Rebate  Under  the  Medicare 
Catastrophic  Coverage  Act.  is  to  be 
completed  by  Federal  retirees,  survivors, 
and  former  spouses  who  wish  to  certify 
eligibility  for  the  FEHBP  premium 
rebate.  Medicare  eligible  individuals  are 
entitled  to  the  premium  rebate  under  the 
Medicare  Catastrophic  Coverage  Act  of 
1988  which  provides  for  expanded 
Medicare  benefits  duplicated  under  the 
Federal  Employees  Meallh  Benefits 
Program.  This  form  will  be  used  to 
survey  1.300.000  individuals  initially  and 
100,000  annually  thereafter.  The  total 
initial  burden  is  225,000  hours  with  an 
annual  burden  of  25.000  hours.  For 
copies  of  this  proposal  call  C.  Ronald 
Trueworthy.  Agency  Clearance  Officer, 
on  (202)  632-7714. 

DATE:  Comments  on  this  proposal 
should  be  received  by  September  19, 
198a 

ADDRESSIES:  Send  or  deliver  comments 

to— 

C.  Ronald  Trueworthy,  Agency 
Clearance  Officer.  US,  Office  of 
Personnel  Management,  1900  E  Street 
NW,,  Room  8410,  Washington,  DC 
20415 
and 

Joseph  lackey.  Information  Desk 
Officer.  Office  of  Management  and 
Budget.  New  Executive  Office 
Building  NW.,  Room  3235. 
Washington.  DC  20503 

FOR  FtMTHER  H(F0»I«I*T10M  COMTACT: 

James  L.  Bryson,  (202)  8J2-5472, 


II  S  Office  of  Personnel  ManBgemenl. 

Constance  Horner. 

Director 

IFR  Doc.  BS-ZaeW  PUed  8-8-eS:  6:4S  ani| 

BIUJNG  COOE  CUS-Ol-H 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COONCIL 

Umatilla  Flow  En^ancement;  PubHc 
Hearings 

agency:  Pacific  Northwest  Electric 

Power  and  Conservation  Planning 

Council. 

ACTION:  Notice  of  hearings  and  deadline 

for  comment  (Umatilla  Flow 

Enhancement). 

SUHMAMV:  On  July  14, 1988  pnrsnani  to 
the  Pacific  Electric  Power  Planning  and 
Conservation  Act  (the  Northwest  Power 
Act.  18  U.S.C.  839.  et  seq.)  the  Pacific 
Northwest  Electric  Power  and 
Conservation  Planning  Council  (Council) 
voted  to  consider  amending  the 
Columbia  River  Basin  Fish  and  Wildlife 
Program  (program)  pursuant  to  section 
4(d)|lJ  of  the  Northwest  Power  Act,  to 
adopt  short-term  measures  augment 
flows  in  the  Umatilla  River  in  Oregon. 
This  notice  contains  a  schedule  of  public 
hearings  and  sets  a  deadline  for 
submission  of  written  comment  for  the 
amendment  process.  A  previous  notice 
(see  53  FR  28203)  provided  further 
information  on  the  issues,  explained 
how  to  obtain  a  full  copy  of  possible 
amendments,  and  how  lo  participate  in 
the  amendment  process.  To  receive  this 
ealier  notice,  contact  Judy  Allender  at 
the  address  provided  in  the  last 
paragraph  of  this  notice. 

Hearings:  Public  hearings  will  be  held 
as  follows: 
September  22, 1988.  9:00  a,m,  to  12  noon. 

the  Compri  Hotel.  Doubletree  Room, 

475  Park  Center  Boulevard.  Boise. 

Idaho 
September  26, 1988. 1:30  p.m.  lo  4:30 

p  m..  the  Towne  Plaza  Motor  Inn, 

North  7th  Street  a  East  Yakima 

Avenue,  Yakima,  Washington  98901 
September  28. 1988,  8:30  a.m.  to  12  noon. 

the  Forum  Suite,  the  Hdton  Hotel, 

Third  Floor.  921  S.W.  Sixth  Avenue. 

Portland.  Oregon 
October  12-13, 1988,  the  Village  InnRcd 

Lion.  Blackfoot  Room,  Missoula, 

Montana 

To  reserve  a  time  period  for 
presenting  oral  comments  at  a  hearing, 
contact  Janie  Peracy  at  the  Fish  and 
Wildlife  Division.  Northwest  Power 
Planning  CouncM.  851  S.W.  Sixth 
Avenue.  Suite  1100,  Portland.  Oregon. 
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97204,  or  at  (5031  222-5161,  loll  free  1- 
800-222-3355  in  Idaho,  Montana,  and 
Washington  or  1-800-452-2324  in 
Oregon  Requests  to  reserve  a  lime 
period  for  oral  comments  roust  be 
received  no  later  than  two  work  days 
before  the  hearing. 

Public  Comment:  All  written 
comments  must  be  received  in  the 
Council's  central  office,  851  S.W.  Sixth 
Avenue.  Suite  1100,  Portland,  Oregon, 
97204.  by  5  p.m  Pacific  lime  on  October 
14, 1988.  Comments  should  be  submitted 
lo  Dulcy  Mahar,  Director  of  Public 
Involvement,  at  this  address.  Comments 
should  be  clearly  marked  '•Umatilla 
Flow  IZt.hancemeiit  Comrnentt," 

After  the  close  of  written  comment. 
the  Co'inciJ  may  initiate  consullattons 
with  interested  parties  to  clarify  points 
made  in  written  comment.  Consultations 
may  be  held  up  to  the  time  of  the 
Council's  final  action  in  this  rulemaking 

For  a  Full  Copy  of  Possible 
Amendments,  or  Further  Information: 
Contact  Judy  Allender  at  the  Northwest 
Power  Planning  Council.  Public 
Involvement  Division.  851  SW.  Sixth 
Avenue.  Suite  1100,  Portland,  Oregon, 
97204,  or  at  (503)  222-5161,  loll  free  1- 
800-222-3,155  in  Idaho,  Montana,  and 
Washington  or  1-800-452-2324  m 
Oregon 
Edward  Sheets. 
£*  erutive  Directot 
IKR  Dim  aR-20505  Filed  9-9-HB:  8.45  ari) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

i  Release  No,  34-26058:  File  No  PHLX  8J-7. 
amdl  No,  I) 

Self-Re9ijlalory  Organi7ations: 
Proposed  Rule  Ctiange  by  the 
Ptuladelptiia  Stock  Exctiange.  Inc. 
Relatiiiy  to  First  Set  of  Amendments 
to  CIP  Rule  Change 

Harsuanl  to  Sfction  19(bl(1|  of  the 
securities  Exchange  Act  of  1934. 15 
use.  789(b)(1).  notice  is  hereby  given 
that  on  August  23, 1988  the  Philadelphia 
Stock  Exchange.  Inc.  filed  with  the 
Securities  and  E.xchange  Commission 
the  proposed  rule  change  as  described 
in  items  I.  II.  and  111  below,  which  Items 
have  been  prepared  by  tlie  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  lo 
soUcil  comm«its  on  the  proposed  rule 
change  form  interested  persons. 

I.  Self-Regutatorv  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange 
( "PHLX  "  or  "Exchange  "I  hereby  submits 


its  first  se'  of  amendments  to  its 
proposed  rule  change  to  trade  Cash 
Index  Participations  ("CIPS"")  In 
summary,  PHl.X  is  proposing  to  trade  a 
CIP  on  the  Standard  &  Poor  s  500  Index 
("S&P .WO")  and  is  withdrawing  its 
proposal  to  trade  a  CIP  on  PHLX  t  Stock 
Market  CIP  Index.  Additionally,  PI  ILX  is 
proposing  some  technical  amendments 
to  the  proposed  rules  under  which  ClPs 
will  be  traded 

CIP  on  S&P  500 

On  July  20. 1988,  PHLX  entered  inlo  a 
licensing  agreement  with  Staatlard  & 
Poor's  Corporation  whe.rebv  PHLX  will 
trade  a  CIP  on  the  S&P  50O.'The  S&P  SOO 
is  comprised  of  500  selected  6'-)ck.s — 394 
industrials.  20  transportations  40 
utilities,  and  46  financial  institutions 
These  stocks  are  traded  on  various 
exchanges  as  well  as  over-the-counter 

The  formula  used  for  computing  "die 
S&P  500  is  a  capitalization-weighted 
average.  The  daily  market  price  is 
multiplied  by  the  number  of  outstanding 
shares  of  each  stock  to  obtain  the  total 
value  of  all  500  issues.  The  S&P  500  is 
also  based  on  a  reference  point  The 
computed  value  of  the  500  issues  is 
divided  by  their  market  value  during  the 
period  from  1941  to  1943.  i.e..  the  base 
reference  point. 

A.  S4P  500  CIP  Specifications 

Index  Value  Ticker  Symbol:  SPX 

Fretjuencj  uf  Index  Value 
Ctilculalion:  The  SSP  SOO  is  updated 
dynamicilly  at  least  every  minute 
during  the  trading  day. 

Unit  of  Trading:  Each  .SfcP  500  CIP  will 
•"epresent  Vio.  the  Index  multiplier,  times 
the  Index  Value.  The  standard  unit  of 
trading  in  such  CIPS  will  be  100  CIPs. 
Bids  and  offers  will  be  expressed  in 
decimals.  The  Exchange  expects  that 
S&P  500  CIPs  will  Initially  be  priced  at 
S2fi.0O  per  CIP  based  on  a  260  S&P  .lOO 
value. 

Specific  Cash-Out  Time.  The  third 
Friday  of  March,  June.  September,  and 
December  The  deadline  for  exercising 
the  cash-out  privilege  will  be  4:15  p,m. 
on  the  business  day  immediately  prior  to 
the  cash-out  time.  Upon  due  exercise  of 
the  cash-out  privilege,  the  purchaser  of  a 
aP  may  obtain  on  each  cash-out  time 
the  CIP  index  value  based  on  the 
opening  index  value  of  the  third  Friday 
of  March.  June.  September,  or  December 
as  the  case  may  be. 

B.  Proposed  Amendments  to  the  Blue 

Chip  ap 

Revised  and  Updated  List  of 
Component  Stocks:  See  Exhibit  A 
attached  to  this  filing. 

Index  Value  Ticker  Symbol:  Changed 
from  "BIG"  lo  "MKT'. 


Trading  Symbol:  MKX. 

C.  Technical  Amendments  to  Proposed 
CIP  Trading  Rules 

The  following  represents  amendnien:^ 
lo  text  set  forth  m  SR-PHLX-a8-07  neu 
language  italicized,  deleted  language 
bracketed. 

Hules  Applicable  lo  Trading  of  Cosh 
Index  Participations  Applicobilily  and 
Definitions 

Rule  lOOOB.  |a|  .Applicability  The 
Rules  in  this  Section  are  applicable  onK 
to  cash  index  participations,  in  additioc. 
except  to  the  extent  that  specific  rtilcs  m 
this  Section  govern,  or  unless  Ihe 
context  otherwise  requires,  the 
provisions  of  the  following  Options 
Rules  applicable  to  stock  options  and 
options  on  indices  shall  be  applicable  i> 
the  trading  on  the  Exchange  of  cash 
index  participations:  PHLX  Options 
Rules  11100(b).  1004.  1005.  1006.  lOOS 
1013.  1014.  1015.  1017. 1018.  1019.  1020, 
1022.  1024.  1025.  1026. 1027. 1D28. 1028. 
1032.  70J5,  1037.  1038.1039.  1040.  1041. 
|1043,J  1045,  1048, 1(H9.  1050.  1051.  10S2 
1053,  1054.  1055.  1056.  1060. 1061,  10b2. 
1063. 1064,  1065  11*6,  1070,  1047  A, 

Compliance  wiLh  Rules  1001. 1002.  an.! 
1003  shall  be  detertnined  as  set  forth  in 
Rules  1005B.  inOGB.  and  10078 


Margin  Accounts 

Rule  722,  (a)  •    •   • 

(c)9.  CIPs.  The  margin  which  must  be 
maintained  in  murgin  accounts  of 
customers,  whether  members,  partners 
of  members,  member  firms,  member 
corporations,  or  stockholders  therein  oi 
non-members,  shall  be  as  follows: 

1.  25'5.',  of  the  market  value  of  all 
long"  CIP  positions  in  the  account  plui^. 

2.  30S  of  the  market  value,  in  cash,  of 
each  "short"  CIP  position  in  the  arcouni 

3.  No  margin  need  be  required  in 
respect  of  a  CIP  carried  "short"  in  a 
customer's  account  when  the  customer 
has  executed  and  delivered  lo  the 
member  organization  carrying  the 
account  [a  letter  of  guarantee)  an 
escrow  receipt  meeting  the  requiremeni'- 
of  Rule  I801J 190S  of  the  Options 
Clearing  Corporation  lCertir>'ing  that  ''n*- 
guarantor  holds  for  Ihe  customer  a 
security  for  the  letter  (1)  cash.  (2)  cash 
equivalents.  (3)  one  or  more  qualified 
securities,  or  (4)  a  combination  thereof, 
that  such  deposit  has  a  market  value, 
computed  as  of  the  close  of  each 
business  day  in  which  the  "short" 
position  is  carried  in  the  customer 
account,  of  not  less  than  130^  of  the 
aggregate  tnirrent  market  value  of  the 
CIPs,  and  that  the  guarantor  will 
promptly  pay  the  member  organization 
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the  exercise  settlement  amount  in  the 
event  the  account  is  assigned  an 
exercise  notice.  A  qualified  security  has 
the  meaning  specified  in  Rule 
722(c)(2)(C),) 

The  following  represents  a  proposed 
new  rule  lo  be  added  to  the  CIP  trading 
rules.  New  text  is  underscored. 

Delivery  and  Payment 

Rule  1008B-1.  In  accordance  wlh  the 
applicable  Rules  of  the  Options  Clearing 
Corporation,  the  settlement  of  CIPs  will 
be  by  the  CIP  closing  index  value  times 
the  index  multiplier  times  the  number  of 
CIPs  exercised  in  accordance  with  the 
cash-out  privilege. 

II.  Self-Regulatory  Orndnization  s 
Statement  of  the  Purpose  of,  and 
Statutory  Bdsis  for.  the  Proposed  Rule 
Change 

In  Its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for.  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  she  proposed  rule  change.  The  text  of 
ihpse  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

.4.  Self-Regulatory  Organization  s 
Statements  of  the  Purpose  of.  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  proposed  rule  change  represents 
amendments  lo  SR-PHLX-<ia-07 
regarding  the  PHLX's  proposal  lo  trade 
CIPs.  While  most  of  the  amendments  are 
technical  in  nature,  the  major 
amendment  announces  the  PflLX's 
proposal  to  trade  a  CIP  based  on  the 
S&P  300  while  simultaneously 
withdrawinR  its  proposal  to  trade  a  CIP 
on  the  PHLXs  Slock  Market  CIP  Index. 

The  PHLX  believes  that  the 
combination  of  the  CIP  instrument  with 
one  of  the  best  known  stock  market 
indexes  translates  into  a  potentially 
tremendously  successful  hedging  and 
investing  tool  for  all  market  participants. 

The  technical  amendments  have  been 
added  after  discussions  with  The 
Options  Clearing  Corporation  ("OCC"). 
Specifically,  it  has  been  determined  that 
PHLX  Option  Rules  1008  (regarding 
"Rights  and  Obligations  of  Holders  and 
Writers')  and  1035  (regarding 
"Acceptance  of  Bid  or  Offer")  should 
dpply  to  CIPs  and,  therefore,  these  rules 
have  been  cited  in  proposed  Rule  lOODB. 


Additionally.  Rule  1IM3  has  been  deleted 
from  mention  in  proposed  Rule  lOOQB  as 
the  former  Rule  is  redundant  with 
proposed  CIP  Rule  10096.  Finally.  CIP 
margin  provisions  regarding  covered 
short  CIP  writing  has  been  abbreviated 
to  note  that  the  requirements  are  to  be 
set  forth  in  OCC  Rule  1909. ' 

The  proposed  rule  change  is 
consistent  with  section  a(b)(5)  of  the 
Securities  Exchange  Act  of  1834  which 
provides  in  part  that  the  rules  of  the 
Exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  lo  facilitate  transactions  in 
securibes.  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  to  protect  Investors 
and  the  public  interest. 

B.  Self-Regulalory  Organization  s 
Statement  on  Burden  on  Competition 
The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  Impose 
any  inappropriate  burden  on 
competition. 

C  Self-Regulatory  Organization  a 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

The  PHLX  has  prepared  this  rule 
change  in  close  coordination  with  the 
OCC. 

Ill  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  lo  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  nile  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 


should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
use.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  3, 1988. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
HUthority 

lonathan  G.  Kalz. 
Secretary. 

Dated:  September  2. 1908. 

Exhibit  A.— The  Blue  Chip  CIP  Index  as 
OF  August  i.  1988 


'  Prufjosed  Rule  I90H  hni  not  yet  been  tubmitted 
lo  the  Commission  for  its  appmval.  Until  Rule  ISde 
is  Bubmilled  lo  tbe  CominiitRian  as  an  amendmenl  lo 
OCC'B  lodeK  Panicipalion  filing  (SR-OCC-fl8-02)  or 
In  a  separate  filing  and  becomes  effectlvB  Ihere  will 
be  no  'covered  short  IP  posibons. '  and  the  portions 
of  Rule  ItOelbl  Ihel  address  these  positions  wilt 
hnvo  no  affect. 


Symbol 

Issue 

Pitc* 

Percent 

ALO 

AWed  Signal  mc 

33.750 

2.50 

AXP 

Anwncan  Express 
Co 

Z7.B7S 

2.08 

CAT 

CaleipJlar  inc 

58875 

436 

DO 

IX  Pool  Co 

82.S00 

6  10 

txw 

Oow  Chemical 
Company 

83625 

619 

EK 

Easlmar  Kodak  Co 

43.2S0 

320 

GE 

Ganetal  Elecmc  Co.. 

4O2S0 

298 

GM 

Cienerat  Motcxs 
Ccp 

75.750 

560 

GT 

Goodyear  Tite  and 
BubUerCo, 

57B75 

4.28 

IBM 

Int1  Busna  MkH.. 

118  000 

873 

xy 

J.C,  Penney 

48  000 

3.55 

JNJ 

Joftnson  i  Jofineon.. 

70  875 

5.91 

KM 

K  Mast  Compeny 

32.500 

2  40 

MCD 

McDonalds  Corp 

43  875 

325 

MEA 

Mead  Corp 

39125 

289 

MO 

PliilpMams 
Holding  Co 

S9JS0 

660 

MOB 

Mow  Goto 

44  000 

326 

MRK 

Mote*  i  Co,  Inc  

54  375 

4  02 

PEP 

Pepsico  Inc 

34  875 

258 

PG 

Procter  &  Gamble    „ 

7^250 

534 

RLM 

Reynolds  Metals  Co,, 

48  375 

358 

T 

AT4T 

2S.2S0 

187 

TBI* 

TfWi  Inc, 

42  750 

3.16 

X 

USX  Corp 

29.125 

215 

XON 

46.375 

3  43 

1.35175 

100 
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[FlleNo.  SOO-1) 


Order  of  Suspension  of  Trading;  Alan 
Jor»es  Pit  Stop  (USA)  Inc.  et  al 

Siiplpn-.l.rT  ",  19(ifi 

It  appears  to  tbe  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  adequate  current  information 
concerning  the  securities  of  Alan  Jones 
Pit  Stop  (USA)  Inc,  Altura  Development 
Corporation.  Americare  Resources 
Institute.  Inc..  Animated  Imagery 
International,  Bitter  Corporation, 
Business  News  Network,  Inc..  C-K-N 
Investments  Company.  Inc..  Classic  Golf 
Cars,  Inc..  Columbia  Electronic  Systems. 
Inc.,  Columbia  International 
Corporation,  Consolidated  Precious  & 
Strategic  Minerals  Corp..  Cookie  Cup 
International.  Creative  Telecom,  Ina. 
Debit  One  Business  Services,  Inc.. 
Design  Enterprises,  Inc..  DunhiU 
Exploration,  Inc..  East- West  Oil  &  Gas 
Corporation.  GHC  International.  Golden 
Glory  USA.  Inc.,  Hillside  Gold  & 
Minerals.  Hudson  Bay  Group.  Inc.. 
International  Image  Makers.  Inc..  Life 
Extension  Sen'ices.  Inc..  LRD 
International.  Inc.,  M.A.G.  Holdings. 
Inc..  Nutronics  Corporation,  Omega 
Gold  Co..  Perfect  Life.  Inc..  Phoenix 
Aviation,  Inc.,  Pro-Pulse  Industries.  Inc., 
Quantum  Mines.  Inc.,  RDI,  Inc..  Republic 
Capital  Corporation,  Shane  Production, 
Inc.,  Shell  Doney"s.  Inc..  Stop  Brake 
Shops.  Inc.,  Stop-Lok,  Inc.,  and  Tempe 
Transit  Authority,  and  that  questions 
have  been  raised  about  the  adequacy 
and  accuracy  of  publicly  disseminated 
information  concerning,  among  other 
things,  the  corporate  histories  of  the 
companies,  the  identities  of  their 
shareholders  and  the  claims  for 
exemption  from  the  registration 
provisions  of  the  Securities  Act  of  1933 
made  by  Ihese  companies  and  pursuant 
to  which  their  securities  are  trading.  The 
Commission  is  of  the  opinion  that  the 
public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above-listed 
companies. 

Therefore,  it  is  ordered,  pursuant  to 
section  12lk)  of  the  Securities  Exchange 
Act  of  1934.  that  trading  in  the  above- 
listed  companies,  over-the-counter  or 
otherwise,  is  suspended  for  the  period 
from  9:30  a.m.  EDT.  September  7, 19&8 
through  11:59  p.m.  EDT.  on  September 
16. 1986. 

By  the  Commission. 
joaalhan  G.  Katz. 
Secretary. 

(FR  Doc  l»-206()2  Filed  9-9-88:  8:45  am| 
BTL-LmG  CODE  WlO-OI-M 


DtPAHTMENT  OF  TRANSPORTATION 
Otfice  of  The  Secretary 

I  Oder  e»-9-lO,  Docliet  45397) 

Appltcstion  of  Wings  West  Airlines, 
Inc^  lor  Certificate  Authority  Under       , 
Subpart  Q 

AGENCv:  Dpparlment  of  Transportation. 
ACTION:  Notice  of  ortftr  to  show  cause, 
(Order  8ft-9-10)  Docket  45397. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persona  to  show  cause  why  it  should  not 
issue  an  order  finding  Wings  West 
Airlines,  Inc..  fit  and  awarding  it  a 
certificate  of  public  convenience  and 
necessity  to  engage  in  domestic 
scheduled  air  transportation  of  persons, 
property  and  mail. 

DATE:  Persons  wishing  to  Hie  objections 
should  do  so  no  later  than  September  21. 
1988. 

ADDRESSES:  Objections  and  answers  to 
obJHctians  should  be  filed  In  Docket 
45397  and  addressed  to  the 
Documentary  Services  Division  (C-55. 
Room  4107),  U.S.  Department  of 
Transportation.  400  Seventh  Street  SW.. 
Washington.  DC  20590.  and  should  be 
ser\'ed  upon  the  parties  listed  in 
Attachment  A  to  the  order, 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Carol  A.  Woods.  Air  Carrier  Fitness 
Division  (P-56.  Room  6420),  U.S. 
Department  of  Transportation.  400 
Seventh  Street  SW..  Washington.  DC 
20590.  (202)  36(^2340. 

Dijlod:  September  ft,  19Ba 
Gresnry  S.  Dole, 

Acting  Assistant  Secrciary  for  Policy  and 
International  Affairs. 
|FR  Doc.  88-20620  Filed  9-9-M.  8:45  am| 
etU-IHG  CODE  491D-C3-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Inlormatron  Collection 
Requirements  Submitted  to  0MB  tor 
Review 

Dale:  September  6. 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
infomiation  collection  requirements(s) 
to  OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511,  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 


Treasury.  Room  2224, 15th  and 
Pennsylvania  Avenue  NW..  Washington. 
DC  202.:0. 

Alcohol.  Tobacco  and  Firearms 

OMB  Number:  1512-0118. 

Form  Number  ATF  Form  2148 
(5200.17). 

Type  of  Review:  Extension. 

Ttt'e:  Bond-Drawback  of  Tax  on 
Tobacco  Products,  Cigarette  Papers  or 
Tubes. 

Description:  The  bond  necessary  to 
secure  payment  for  tobacco  articles  on 
which  a  drawback  (refund  or  tariff  or 
other  tax)  has  been  claimed  and  paid. 
The  bond  will  secure  payments  in  the 
event  that  a  claim  was  not  lawfully 
refunded.  The  bond  describes  the 
particular  conditions  under  which  the 
surety  company  and  drawback  claimant 
adhere  to  a  description  of  what  the  bond 
covers. 

Respondents:  Business  and  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  50 
hours. 

OMB  number:  1512-0163. 

for/7?  Number  A TFF  Form  5210.5 
(3068). 

Type  of  Review:  Extension- 

Titte:  Manufacturer  of  Tobacco 
Products  Monthly  Report. 

Description:  ATF  F  5210.5  (3068) 
documents  a  tobacco  products 
manufacturer's  accounting  of  cigars  and 
cigarettes.  The  form  describes  the 
tobacco  products  manufactured,  articles 
produced,  received,  disposed  of  and 
statistical  classes  of  large  cigars,  ATF 
examines  and  verifies  entries  on  ihesp 
reports  so  as  to  identify  unusual 
activities,  errors  and  omissions. 

Respondents:  Business  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
128. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting  Burden: 
1.536  hours. 

OMB  Number  1512-0395. 

Form  Number  ATF  Form  5100.32. 

Type  of  Review:  Extension. 

Title:  Certificate  for  Distilled  Spirits 
Exported  to  Italy. 

Description:  ATF  F  5100.32  is  used  by 
U.S.  producer/bottlers  of  distilled  spirits 
to  certify  to  the  Italian  Government  that 
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the  distilled  spirits  identified  on  this 
form  meet  Italian  standards  as  required 
by  Itahan  law  and  regulation. 

Hesponsents:  Business  or  other  for- 
profit,  small  businesses  or  organizations. 

Estimated  Number  of  Respondents: 
30. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
150  hours. 

Clearance  Officer.  Robert  Masargky. 
(202)  586-7077,  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  Room  7011, 1200 
Pennsylvania  Avenue  NW..  Washington. 
DC  20228. 


OMD  Reviewer:  Milo  Sunderhauf. 
(202)  395-6880.  Office  of  Management 
and  Budget.  Room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Lois  K.  Holland, 

Departmentnl  Reports  Management  Officer 
|FR  Doc,  88-20611  Filed  »-»-88;  8;45  am) 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  53.  No.  176 
Monday,  Seplemb«r  12.  1988 


This   section   ol   ttie   FEDERAL   REGISTER 
contains   notices  ot  meetings  published 
under   the    "Government   in   the   Sunshine 
Act"    (Pub    L    94-109)    S    U  S  C    552b(e)(3) 


COMMDOITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:00  a.m..  Tuesday. 

September  13. 1988. 

PI-ACS:  2033  K  St..  NW  .  Washington, 

DC  8lh  Flon'  H.',!"ne  Ronm 

STATUS:  1  Ji,v,  J 

MATTERS  TO  BE  CONSIDERED: 

Enforcemeii!  .M,i;t'Tri 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  )edn  A.  Webb,  254-8314. 

|pdn  .\    Webb. 

Secre:ory  of  the  Comwission. 

|FR  Doc.  88-20749  Filed  9-8-88;  11:55  ain) 

BltXING  CODE  63St-0t-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10  00  am..  Wednesday, 

September  14,  1988, 

LOCATION:  Room  558.  Westwood 

Towers.  5401  Westbard  Avenue. 

Bethesda.  Maryland. 

STATUS:  Open  to  the  Public, 

MATTERS  TO  BE  CONSIDERED: 

1.  Voluntary  Slondoni  Policy — Proposed 
Amendment 

The  Commission  will  consider  amendments 
10  the  Commissions  regulations  (16  CFR  1031 
and  1032)  concerning  staff  participation  in 
voluntary  standard  activities. 

2.  Video  Gomes— Petition  HP  &t-l 

The  staff  will  brief  the  Commission  on 
petition  HP  84-1  from  the  Consumer 
Electronics  Group  of  the  Electronic  Industries 
Association  requesting  the  Commission  to 
exempt  video  games  from  the  Commission's 
regulation  for  electrically-operated  to\  s,  16 
CFR  1505 

FOR  A  RECORDED  MESSAGE  CONTAINING 

THE  LATEST  AGENDA  INFORMATION,  CALL, 

301-»h;-5709 

CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Sheldon  D.  Butts.  Office 

of  the  Secretarv.  5401  Westbard  Ave,. 

Bethesda,  Md  20207  301^92-6800. 

Sheldon  D  Butts. 

Deputy  Secretary. 

September  7. 1B88, 

:FR  I5or  8S- 20-89  Filed  9-8-88:  8:45  am) 

BlU^INO  COOC  63SS-01-M 


EQUAL  EMPLCrMENT  OPPORTUNITY 
COMMISSION 

FEDERAL  REGISTER     CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  51  FR  ,14192, 

Friday.  Sepli^mber  2,  lyys 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  2:00  p,m,  (eastern  lime) 
Mnnda\ ,  September  12, 1988, 
CHANGE  IN  THE  MEETING: 
Closed  Session 

"Agency  Adjudication  and  Determination 
on  Federal  Agency  Discrimination  Complaint 
Appeals,"  has  been  taken  off  the  agenda, 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Frances  M.  Hart. 
Executive  Officer,  Executive  Secretariat. 
(202)  634-6748. 

Date:  September  7.  1988, 
Frances  M.  Hart, 

Executive  Officer  Executive  Secretarial 
(FR  Doc,  88-20789  Filed  9-8-88: 11:51  am] 

BIUJHG  COOC  6750-<l«-W 


FLDERAL  ENERGY  REGinjkTORY 
COMMISSION 

Notice 
September  7,  1988 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L, 
No,  94-409).  5  U.S.C.  552B: 
TIME  AND  DATE:  September  14. 1988. 
10:00  a.m. 

place:  825  North  Capitol  Street.  NE., 
Room  9306,  Washington  DC  20426, 
status:  Open. 

MATTERS  to  BE  CONSIDERED:  .Agenda. 

"Note — Ite"is  listed  on  the  agend.i  may  be 
deleted  without  further  notice 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Lois  D.  Cashed.  Acting 
Secretary.  Telephone  (202)  357-8400, 

This  is  a  )ist  of  matters  to  be 
considered  by  the  Commission,  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda: 
however,  all  public  documents  may  be 
examined  in  the  Public  Reference  Room. 

Consent  Power  Agenda.  883rd  Meeting — 
September  14,  1988,  Regular  Meeting  (10:00 
a.m.) 
CAP-1. 
Docket  No.  lJL88-2o-001 .  Consolidated 

Hydro,  Inc, 
CAP-2. 
Project  No.  7748-006,  New  York  Power 

Authority 
CAP-3. 


Project  No.  6221-003.  Weyerhaeuser 
Company 
CAP-4. 

Project  No  2O88-0I9.  Oroville  Wyandotte 
Irrigation  District 
CAP-5, 
Project  No,  96-012.  Pacific  Gas  and  Eleclni 
Company 
CAP-6. 
Project  No8.  2307-011  and  -012.  Alaska 
Electric  Light  and  Power  Company  of 
Juneau 
CAP-7. 
Project  No,  9167-009.  Pennsylvania 
Hydroelectric  Development  Corporation 
CAP-9. 

Project  No.  5130-003.  Floyd  N,  Bldwell 
CAP-10. 
Project  No.  7269-004.  James  B.  Boyd  and 
Janet  A.  Boyd 
CAP-11. 
Project  No.  935-013.  Pacific  Power  and 

Light  Company 
Project  No.  2791-012.  ClarkCowlilz  joint 
Operating  Company 
CAP-12. 

Project  No.  9711-000.  Inghams  Corporation 
CAP-13. 
Project  No,  9712-000.  Beardslee 
Corporation 
CAP-14. 
Docket  No.  ER68-433-000.  Central 
Louisiana  Electric  Company.  Inc, 
CAP-15, 
Docket  No,  ER86-358-0O1,  Indiana 
Michigan  Power  Oimpany  and 
Commonwealth  Edison  Company 
CAP-16 
Docket  No,  84-348-009.  American  Electric 
Power  Service  Corporation 
CAP-17, 
Docket  No.  ER81-177-O07,  Southern 
California  Edison  Company 
CKP-m. 
Docket  No,  EL87-14-0O1.  City  of  Vernon. 
California  v.  Southern  California  Edison 
Company 
CAP-19. 
Docket  No,  EL87-32-001.  North  Arkansas 
Electric  Cooperative,  Inc.  v,  Arkansas 
Power  &  Light  Company 
CAP-20, 
Docket  No.  QF85-736-004.  James  River 
Cogeneration  Company  and  Cogentrix  >  ' 
Virginia.  Inc. 
C.\P-21. 

Omitted 
CAP-22. 
Docket  No,  EL85-5-000,  Louisiana  Public 
Service  Commission  v,  Arkansas  Power 
&  Light  Company,  Mississippi  Power  & 
Light  Company,  Middle  South  Utilities, 
Inc,  and  MSU  System  Services.  Inc, 
CAP-23. 
Docket  No.  EL87-55-00a  City  of  Holyoke 
Gas  and  Electric  Department.  City  of 
Westfield  Gas  and  Electric  Light 
Department.  Marblehead  Municipal  Light 
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Dppartment,  Middieborough  Municipal 
CdS  and  Eleclric  Deparlment.  N'orth 
.^ttleboro  Electric  Department.  Peabody 
.Municipal  Light  Plant,  Stirewsbury 
Electric  Light  Department.  Templeton 
Municipal  Li^hl  Plant.  Town  of  Boylston 
Municipal  Lignt  Department.  Town  of 
ti-jdson  Light  and  Power  Department. 
Town  of  Li'iipton  Municipal  Light  and 
W,iler  Department,  Town  of  Wakefield 
Municipal  Light  Department  and  West 
Bnylston  Municipal  Lighting  Plant  v. 
Boston  Edison  Company 
CAP-24. 
Docket  No.  ER8D-2O2-0OO.  Maine  Yankee 
Atomic  Power  Company 
CAP-25. 
Docket  No.  ER38-63-00(l.  Wiiconiin  Public 
Service  Corporation 
CAP-26. 
Docket  No  ER87-ai2-(X)0.  Niagara 
Mohawk  Power  Corporation 
CAP-27. 
Docket  No>.  ER8J-*17-002.  ERse-ear-ooi , 
ER89-68a-0(n  and  ERa«-8ft-000.  New 
England  Power  Company 
CAP-28. 
Docket  No8,  ER87-55e-000  and  EL87~6^ 
000,  Delmar\'a  Power  &  Light  Company 
CAP-29, 

Docket  No  QF88-^62-000,  Dynamia  Inc. 
CAP-JO. 
Docket  No  QFS8-683-0m   Mobile  Jollel 
Renning  Corporation 

Consent  Miscellaneous  .Agenda 
CA.M-1. 
Docket  No  RM88-21-fl00.  RMa8-6-a00.  and 

RM86-5-001.  Amendment  to  Regulation* 

CKiveming  Exemption  of  Small 

Hydroelectric  Power  rVojects  of  5 

Megawatts  or  Less 
CAM-2. 
Docket  No.  RMf»-27-00n.  Procedure  for 

Filing  Petiliona  for  Review  with  the 

Federal  Energy  Regulatory  Commisaion 
CAM-3 
Docket  No.  CP86-51-0OT.  Northern  Natural 

Gas  Company.  Division  of  Enron  Corp.  v. 

Cabot  Pipeline  Corporation  and  Texaco 

Producing  Inc. 
CAM-4 
Docket  No  CP84-23-027.  Blowers  Oil  « 

Gas  Company,  et  at..  ].B  Watkins, 

Dorchester  Gas  Producing  Company. 

Texaco  Producing  Inc.  and  Cabot 

Pipeline  Corporation 
CAM-5 
Docket  No  CP87-1-001.  Arkla  Energy 

Resources,  a  division  of  Arkla.  Inc  v. 

Alice-Sidney  Oil  Company  and  Anthony 

Oil  and  Gas  Company 

Consent  Gas  Agenda 

CAG-l. 
Docket  No.  RP88-22O-0OO.  Mississippi 
River  Transmission  Corporation 
CAG-2. 

Omitted 
CAC-3 
Docket  No.  RPii«-232-000,  Ptilllipi  Ga» 
F*ipeline  Company 
CAG-4 
Docket  No.  RP8e-«)-007,  Texas  Eastern 
Transmission  Corporation 
CAG-5. 


Docket  No.  TA88-4-29-000. 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-6. 
Docket  Nos  TQ8»-l-27-002  and  RPB»-I51- 
002.  North  Penn  Gas  Company 
CAC-7. 
Docket  Nos.  TABS— 49-001  and  TAae-*- 
49-002.  Williston  Basin  Inleratata 
Pipeline  Company 
CAG-g. 
Docket  No  Ri>6S-ie8-003.  Raton  Gas 
Transmission  Company 
CAG-9. 
Docket  Nos.  RPB8-1 58-000,  RPa8-lS»-002 
and  TQ«8-l-49-noo.  t^illislon  Basin 
Interstate  Pipeline  Company 
CAC-10 
Docket  Nos  RPeS-13e-000  and  001.  Bl  Paao 
Natural  Gas  Company 
CAC-n. 
Docket  No  RP8S-149-a02.  Paiute  Pipeline 
Company 
CAG-I2. 
Docket  No  RP88-«5-a07.  Arkla  Energy 
Resources,  a  division  of  Arkla,  Inc 
CAG-13. 
Docket  No.  RPa7-7-037.  Transcontinental 
das  Pipe  Line  Corporation 
CAG-14. 
Docket  No  RPB8-2O.V0OI,  Panhandle 
Eastern  Pipe  Line  Company 
CAC-15. 
Docket  Nos  RP88-175-001.  RP88-Bl-00e 
and  RP8((-«7-fl07.  Texas  Eastern 
Transmiasion  Corporation 
CAG-16. 
Docket  No  RPflS-ie9-040,  CNG 
Transmission  Corporation 
CAG-I7 
Docket  No  RPa8-210-om,  Soulhem 
Natural  Gas  Company 
CAG-ia. 

Docket  Nos  RPB2-n-025,  CPBS-«J6-006, 
CPB5-775-«)5  and  CP8a-633-003, 
Northern  Natural  Gas  Company,  Division 
of  Enmn  Corp. 
CAG-19. 
Docket  No  RP8a-96-004.  Soulhem  Natural 
Gas  Company 
CAG-20 
Docket  No.  RPB8-19S-0in,  Northern  Border 
Pipeline  Company 
CAC;-21. 
Docket  No  RP86-19e-001.  Inlertlale  Power 
Company 
CAG-22. 
Docket  Noa.  CPa8-2];il-a(M  and  CPg7-<«4- 
(Xn.  Natural  Gas  Pipeline  Company  of 
America 
CAC-23. 

Docket  No.  RPB8-2m-O02.  East  Tennessee 
Natural  Gas  Company 
CA024 

Docket  No  RP88-e«-005.  Transcuntmenlal 
Gas  Pipe  Line  Corporation 
CAO-2S. 
Docket  No  RPB7-73-005.  Algonquin  Gas 
Transmission  Company 
CA028. 
Docket  Nos.  RP88-198-001.  RPM-IMMIOZ. 
and  RP68-196-00;1.  Transweslem 
Pipeline  Company 
CAG-27. 
Docket  Nos  RPtl8-93-003  and  RPsa-4O-a04. 
Queatar  Pipeline  Company 


CAG-28. 
Dockel  No.  RP8S-20»m40.  Northern 
Natural  Gas  Company,  Division  of  Enron 
Corp. 
CAC-29 
Docket  Nos.  RPBa-l»l-001  and  RP8ft-!l4- 
009,  Sea  Robin  Pipeline  Company 
CA&-30. 
Docklt  Nos.  RP88-I25-001.  TQ88-1-22-001 
and  TA87-3-22-O04.  CNG  TransmissiuD 
Corporation 
CA&-3I. 

Dockel  Nos  RPBS-SO-OOS  and  006.  Texas 
Eastern  Transmission  Corporation 
CAC-a2 

Docket  No.  CP85-711-0OT.  Tennessee  Gas 
Pipeline  Company,  a  Division  of  Tenneco 
Inc.  V.  Columbia  Gas  Tninam:s.sion 
Corporation 

CAOaa. 
Docket  No,  RP8»-«7-aae.  Texas  Eastern 

Transmisaion  Corporation 
CAG^4, 
Dockel  No  RP88-213-aoo,  Colorado 

fnleratate  Gas  Company 
CAG-3!i, 
Docket  No  ST88-3342-000.  Winlershall 

Pipeline  Corporation 
CAG-38, 
Dockel  Nos.  CPB5-4tt7-000.  CP8S-488-000 

and  CPI»-872-000.  Dislrigai  of 

Massachusetts  Corporation  and 

Algonquin  Gas  Transmission  Company 
CAC-37, 
Ducket  Nos  G-4579-0&4  and  C-27SS-0aZ. 

Mobil  Exploration  and  Pnxluang  North 

America,  Inc.  and  Texaco  Inc.  and 

Texaco  Producing  Inc 
CA(i-3a, 
Docket  Nos,  CI71-334-0m  and  CI73-47S- 

OUl.  Mobil  Exploration  and  Producing 

North  America,  Inc. 
Docket  Nos  CI74-«10-00I  and  CI80-133- 

002.  Mobil  Oil  Exploration  and  Producing 

Southeast.  Inc, 
CAG-39 

Orailled 
CAG-4a 
Docket  No  CI87-ini-0l>1.  CNG  Trading 

Company 
Dockel  No.  CIOS-673-004.  LaSER  Marlcetlng 

Company,  a  division  of  LaSalle  Energy 

Corp,  (formerly  ITER  Marketing 

Company) 
Docket  No.  C18e-7-004,  Seagull  Marketing 

Services.  Inc, 
Dockel  No,  CI<l8-27-005-Transco  Energy 

Marketing  Company 
Dockel  No  cm6-168-004,  Tenngasco 

Corporation  and  Tenngasco  Exchange 

Corporation 
Docket  Nos  Cla6-377-0<H  and  CI86-37B- 

001,  Arkla  Energy  Marketing  Company 
Dockel  No,  Ciae-41;M)02.  ANR  Gathenng 

Company 
Docket  No,  CIee-419-002,  A.NR  Supply 

Company 
Dockel  No  CI8a-421-002.  Coastal  Slates 

Industrial  Sales  Company  (formerly 

Texcol  Industrial  Sales  (Company) 
Dockel  No.  CIB6-503-fl02,  Sonat  Marketing 

Company  (formerly  SNG  Trading,  Inc.) 
Docket  No.  CIB7-295-0m.  Gulf  Energy 

Marketing  Company 
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Docket  No,  Cle7-307-001.  MidCon 

Marketing  Corp, 
Dockel  No,  C187-476-001.  TXG  Gas 

Marketing  Company 
Docket  No,  C187-M7-001,  Enron  Gas 

Marketing,  Inc. 
Dockel  No.  CI87-621-001.  Mountain 

Industrial  Gas  Company 
Docket  No.  CI87-734-0m,  Northwest 

Marketing  Company 
Dockel  No  CI87-738-a02,  Williams  Gas 

Marketing  Company 
Docket  No  CI87-786-001,  Val  Gas,  LP. 
Docket  No.  Cle7-825-001,  V.H.C.  Gas 

Systems.  L.P 
Docket  No  CI87-847-001.  Texas  Eastern 

Gas  Services  Company 
Docket  No.  CIB7-883-001,  Meridian  Oil 

Trading  Ina 
Dockel  No  Cle8-1-001.  CSX  Oil  «  Gas 

Corporation 
Docket  No.  CIe8-74-001,  Panhandle 

Trading  Company 
Docket  No.  C188- 274-000.  Coaslal  Slates 

Gas  Transmission  Company 
Dockel  No  CleS-328-000.  Ringwood 

Marketing  Company 
Dockel  No.  CI88-346-000.  Cabot  Fjiergj 

Marketing  Corporation 
Docket  No.  CI88-382-000.  Teal  Cdlhering 
Company.  CI88-452-000.  ALG  Gas 
Supply  Company.  ALG  Gas  Supply 
Company  of  Arkansas.  ALG  Gas  Supply 
Company  of  Kansas.  ALG  Gas  Supply 
Company  of  Louisiana.  ALG  Gas  Supply 
Company  of  Oklahoma  and  ALG  Gas 
Supply  Company  of  Texas.  CIB7-481-000, 
CNG  Producing  Company  and  CI88-490- 
OOO.  Texcol  Gas  Services.  Inc. 
CAC-41. 

Dockel  No.  CIe»-223-001.  OXY  USA  Inc 
CAG-42. 

Docket  No  CP8B-18-003.  Florida  Gas 
Transmission  Company 
CAG-43. 
Dockel  No.  CP88-B-003.  Great  Lakes  Gas 
Transmission  Company 
CAG-M. 

Docket  No.  CP87-407-003.  National  Fuel 
Gas  Supply  Corporation 
CAG-45. 
Docket  No.  CP88-344-002.  CNG 
Transmission  Corporation 
CAG-48. 
Docket  No.  CP87-519-001.  Colorado 
Interstate  Gas  Company 
CA&-47. 
Dockel  No.  CF87-4S1-012.  Northeast  U.S. 
Pipeline  Projects 
CAG-4B 
Dockel  Nos  CP87-i-Ooa  CP87-4-001  and 
CP87-»-003.  PennFjlsl  Gas  Service 
Company  and  Texas  fUslem 
Transmission  Corporation 
Dockel  No.  CP87-5-000.  CNG  Transmission 

Corporation 
Dockel  Nos.  CP87-28-000  and  CP87-27-003, 
Texas  Eastern  Transmission  Corporation 
CAG-49, 

Dockel  No,  CPB7-442-00Z.  ANR  Pipeline 
Company 
CAG-50, 
Dockel  No,  CP87-1B5-001  Overlhrusi 
Pipeline  Company 
CAG-51. 

Docket  No.  CP87^51-011.  Northeast  U.S. 
Pipeline  Project 


CAC-52. 
Dockel  No.  CP8S-11-0n.  Hadson  Gas 
Systems,  Inc, 
CAG-53, 
Docket  No,  CPB8-28e-000.  Cascade  Natural 
Gas  Corporation  v  Northwest  Pipeline 
Corporation,  Chevron  Chemical 
Company,  Intermountain  Gas  Company 
Hadson  Gas  Systems.  Inc..  Llano.  Inc., 
Corpus  Chnsti  Industrial  Pipeline 
Company  and  Transco  Energy  Marketing 
Company 
CA&-64 

Dockel  Nos  CP8e-2e9-002,  CP88-346-002 
and  CP88-459-001.  Alabama-Tennessee 
Natural  Gas  Company 
CAC-55, 
Docket  No.  CPS8-a9-001,  Tarpon 
Tmsmission  Company 
CAG-56 
Docket  No,  CP87-17-001.  United  Gas  Pipe 
Line  Company 
CAG-57 

Dockel  No  CP81-22,'>-002,  CP87-410-0O1 
and  CP87-164-001,  Great  Lakes  Gas 
Transmission  Company 
CAG-5S. 
Docket  No  CP87-238-001 ,  Ozark  Gas 
Transmission  System 
CAG-59. 
Docket  No  CP86-261-0m.  National  Fuel 
Gas  Supply  Corporation 
CAG-80. 
Dockel  No.  CP88-35-001.  Great  Lakes  Gas 
Transmision  Company 
CAG-ei. 

Omitted 
CAG-82. 
Docket  No.  CP88-4O2-O00i  Trunkline  Gas 
Company 
CAG-63. 
Docket  No.  CPS8-306-aoa  United  Gas  Pipe 
Line  Company 
CAC;-64. 

Omitted 
CAG-65. 
Docket  No.  CP8ft-226-000.  Columbia  Gas 
Transmission  Corporation 
CAG-66 

Dockel  Nos  CP82-239-000,  CP87-326-O0O, 

CPa7-327-000,  CP87-350-000  and  CPSB- 

78-000.  Northwest  Pipeline  Corporation 

CAG-67, 

Docket  No,  CPIi8-ll(M)00  and  CP88-254- 

OOO,  Northwest  Pipeline  Corporation 

CAG-ea, 

Docket  No«  CP87-148-000,  CP87-39O-00O 
and  CP96-240-001,  Columbia  Gas 
Transmission  Corporation 
CAG-69. 
Docket  No,  CPBB-3t7-a00.  ANR  Pipeline 
Company 
CAG-70, 
Dockel  No,  CP88-284-aoo,  Questar  Pipeline 
Company 
CAG-n, 
Dockel  Nos,  CP88-ieo-003  and  CP88-161- 
003,  Distrigas  of  Massachusetts 
Corporation 
CAG-72. 

DofJiet  No.  CPe8-676-O00.  Indeck  Gas 
Supply  Corporation 

/.  Licensed  Prefect  Matters 
P-1. 
Reserved 


//  Electric  Hate  Matten 
ER-1- 
Docket  No.  E-885t-001.  Alabama  Power 

Company.  Opinion  on  initial  decision 

regarding  compliance  rales. 

Miscellaneous  Agenda 
M-1. 

Reserved 
M-2. 

Reserved 

/.  Pipeline  Rate  Matters 
RP-1. 

Dockel  Nos.  TA8S-1-1B-003  and  TA85-2- 
18-002.  Texas  Gas  Transmission 
Corporation  Order  concerning  whether 
any  "abuse"  existed  to  deny  passthrough 
of  gas  costs- 
RP-2. 

Dockel  Nos,  CP-86-3-8-000,  CP86-3r»-ooo 
CP88-3eo-000.  CP88-136-000  and  RP8A- 
177-044,  RPt)5-177-045  and  RP8S-17:- 
046,  Texas  Eastern  Transmission 
Corporation,  Oder  concerning  gas 
inventory  charge, 

//.  Producer  Matters 

a-t. 

Reserved 
///.  Pipeline  Certificate  Matters 

C-llA). 

Docket  No,  CP87-451-009.  Northea.sl  US, 
Pipeline  Projects 

Dockel  Nos.  CP87-92-0O0.  001.  002  and  003. 
Texas  Eastern  Transmission  Corporation 
and  PennEast  Gas  Services  Company 

Dockel  Nos,  CP88-179-000  and  001.  Texas 
Eastern  Transmission  Corporation 

Docket  Nos  CP87-312-000.  001.  CP88-197- 
000.  001.  CP88-3e8-000  and  001.  PennEasl 
Gas  Services  Company 

DorJiet  Nos.  CP87-313-000.  001.  CP87-314- 
000.  001.  CP87-5-000  and  OOl.  CNG 
Transmission  Corporation 

Docket  Nos,  CP8»-554-00fl  and  001. 
Algonquin  Gas  Transmission 
Corporalion 

Docket  Nos.  CPe7-38O-000  and  001. 
Algonquin  Gas  Transmission 
Corporation  and  Texas  Eastern 
Transmission  Corporation 

Docket  Nos,  CP88-177-000  and  001, 
Transcontinental  Gas  Pipe  Line 
Corporation,  Procedural  ortkr  regarding 
offer  of  settlement  filed  by  Associated 
PennEast  Customers, 
C-lIB), 

Docket  Nos,  CP88-129-000,  CP88-129-001, 
CPB8-129-002,  CP88-16a-000  and  CP88- 
164-000.  Columbia  Gas  Transmission 
Corporation  Application  for 
abandonment  and  cerlificate  to  replace 
28  miles  of  pipeline  and  increase 
maximum  operating  pressure 
C-l(C). 

Dockel  No.  CP87-8*-fl00.  Tennessee  Gas 
Pipeline  Company.  Application  for 
abandonment  and  certificate. 
CP-Z 

Docket  No.  CP87-131-O00.  CP87-131-001. 
CPB7-132-000  and  CP87-132-001. 
Tennessee  Gas  PipeUne  Company- 
Application  to  construct  facibties  and 
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transport  gas  to  supply  Ocean  State 
power  plan!.  Also,  order  on  application 
to  constnict  and  operate  Niagara  Spur, 
Phase  IL 

Lots  D.  Casbell. 

Acting  Secretary. 

[FR  Doc.  88-20ei8  Filed  9-^^;  4fl5  pni| 

BIUJNG  COD€  S717-01-M 


INTER-AMERICAN  FOUNDATION  BOARD 

TIME  AND  DATE:  September  26.  ]9«a. 

place:  1515  Wilson  Boulevard,  Fifth 
Foor.  Rosslyn.  Virginia  22209. 
STATUS;  Open 

MATTERS  TO  BE  CONSIDERED: 

1  P  ■  .  •  ,\   ;n  '  'J  s'    ssijn  of  Peruvian  Video 
•1   n    :     ■  and  Discussion  on  New  SPTF 

■■-=  -t^ment 
5  B    f'1  Audit  Commillee  Report 
6.  Approval  of  the  Minutes  of  the  May  9-10. 

19(t8.  Board  Meeting 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Charles  Nf.  Berk. 

S-:-:f  ■  .ry  to  the  Board  of  Directors.  (703) 

B-41-J812 

Chdfles  M,  Berk. 

Sunshine  Act  Officer. 

(PR  Doc.  88-20777  Filed  9-8-68:  1:45  pm) 

BH-LrMG  coot  7125-0 1-« 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

No'ire  of  Chaase  in  Subject  of  Meeting 

The  National  Credit  Union 
Administration  Board  deteimined  that 
its  business  requires  that  the  previously 
armounced  closed  meeting  on  Thursday, 
September  15.  1988,  include  an 
additional  item,  which  is  closed  to 
public  observations: 

Change  to  Delegations  of  Authority.  Closed 

piirsuant  to  exemption  (2). 

The  Board  unanimously  voted  lo  add 
this  Item  to  the  closed  agenda. 
The  previously  announced  items  are: 

1  Approval  of  Minutes  of  Previous  Closed 

Meeting. 

2  Appeal  of  Denial  of  Charter  Application. 

Closed  pursuant  lo  exeraptiona  (4)  and 
(81, 

3  Central  Liquidity  Facility  Lines  of  Credit 

for  FY  1989.  Closed  pursuant  to 
exemptions  (41.  (8),  and  (9)(Al(iJl. 

4  Request  by  a  FCU  to  E-xpand  its  Field 

Membership.  Closed  pursuant  to 
exemptions  (8)  and  (9)(A)(iil. 


FOR  MORE  INFORMATION  CONTACT:  Becky 

Baker,  Secre'ary  of  fhe  Board. 

Telephone  (202}  357-1100. 

Becky  Bakar, 

Secretary  of  the  Board 

[FR  Doc  86-20790  Filed  9-^l-aa  1  46  pm| 

BILUWG  COOC  TS35-01-II 

SECURrriES  and  exchange  commission 
Agency  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  September  12. 1988. 

A  closed  meeting  will  be  held  on 
Tuesday.  September  13. 1988.  at  2:30 
p.m.  An  open  meeting  will  be  held  on 
Thursday,  September  15. 198a  at  3:00 
p.m.  in  room  1C30. 

The  Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C 
552b(c}(4).  (8).  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4).  (fl),  (9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Gnindfest.  as  duty 
officer,  voted  to  consider  the  items  Hsled 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
September  13.  1988.  at  2:30  p  m..  will  be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actiona. 

Settlement  of  administralivL-  proceedings  of 
an  enforcement  nature. 

Settlement  of  injunctive  actions. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday. 
September  15,  1988.  at  3:00  p.m.,  will  be: 

1.  Consideration  of  a  '■elease  adopting 
amendments  lo  Rule  17f-l  under  Section  17 
of  the  Securities  Exchange  Act  of  1934.  which 
governs  the  Commission  s  Lost  and  Stolen 
Securities  Program.  For  further  information, 
please  contact  Christine  Sakach  at  (202)  272- 
2862. 

2.  Consideration  of  whether  to  propose  for 
pubhc  comment  rules  Z03(b)t1H  and 


203(b)(3)-2  under  the  Investment  Advisers 
Act  of  1940  ("Act"),  The  proposed  rules 
would  exempt  from  federal  registration 
certain  small  advisers  registered  in  each  slate 
in  which  they  do  business  who,  amon^  other 
things,  have  a  limited  number  of  clients  and 
fund.s  under  management-  The  Commission  is 
also  cunsidertng  proposing  for  public 
comment  amendmenta  to  five  rules  under  the 
Act  that  would  relieve  from  those  rules' 
requirements  advisers  thai  do  not  register 
under  the  Act  in  reliance  on  the  exemptions 
For  furthpf  information,  please  contact 
Dorothy  M.  Donohue.  at  (202)  272-2107. 

Al  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Patrick 
Daugherty  at  (202)  272-3077. 
September  B,  1988. 
lonatban  G.  Katz. 
Secretary. 

(FR  Doc  88-20816  Filed  9-6-88:  4fl5  pm) 
8IUJHG  CODE  M10-01-W 

UNITED  STATES  INSTTTUTE  OF  PEACE 

DATE:  Thursday,  and  Friday.  September 
15.  and  16. 1988. 

TIME:  9:15  am.  to  5:00  p.m. 

PLACE:  The  United  States  Institute  of 
Peace,  1550  M  Street,  NW.  ground  floor 

(conference  room), 

STATUS:  Open  session — 9:15  a.m.  to 
12:30  p.m.  (portions  may  be  closed 
pursuant  lo  subsection  (c)  of  section 
S52{b)  of  title  5.  United  States  Code,  as 
provided  in  subsection  1706(h)(3)  of  the 
United  States  Institute  of  Peace  Act. 
Pub.  L  (98-525). 

AGENDA  (TENTATIVE):  Meeting  of  the 
Board  of  Directors  convened. 
Chairman's  Report.  President's  Report. 
Committee  Reports.  Consideration  of  the 
minutes  of  the  Twenty-fifth  meeting. 
Consideration  of  grant  application 
matters. 

CONTACT:  Ma.  Olympia  Diniak. 
Telephone  (202)  457-1700. 

Dated:  September  7, 1988. 
Bentice  |.  Camay, 

Administrative  Officer.  The  United  State* 
Institute  of  Pence. 
(FR  Doc.  8a-20646  Filed  9-8-88;  0^3  am) 

MLUMG  COM  31H-01-M 
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Corrections 


THs  section  of  the  FEDERAL  REGISTER 

contains  editorial  corfectiona  of  previcustv 
published  Presfdential,   Rule,   Proposed 
Rule,   and  ^totlce  documents  and  volurrves 
of  iTie  Code  of  Federal   Regulations 
These  corrections  are  prepared  by  ttie 
Offfce  ol  the  Federal   Register    Agerxry 
prepared  corrections  are  issued  as  signed 
aocuments  and  appear   in  ttie  appropriate 
document  categories  e'sewhe'^e  m  ttie 
issue 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  74.  81.  and  82 

IDoctiel  No  87N-0182I 

Color  Additives;  D&C  Red  No  36 

CorrectioT} 

In  rule  document  88-17360  beginning 
on  page  29024  in  the  issue  of  Tuesday. 
August  2. 1988,  make  the  following 
corrections: 

1.  On  page  29027.  in  the  first  column 
in  the  third  complete  paragraph,  in  the 
third  line  "21  CFR  40.3(i) "  should  read 
"21  CFR  70.3(i) '. 

2.  On  the  same  page,  in  the  third 
column,  in  the  second  complete 
paragraph,  in  the  second  line  from  the 
bottom  "DC-1  ■  should  read  "CD-I".  - 

§74.1336    (Corrected] 

3.  On  page  29031,  in  the  second 
column,  in  §  74.1336(b).  in  the  entry  for 
"Mercury",  in  the  first  line  "parts" 
should  read  "part". 

eiLLlMG  CODE  i6r«.01-D 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
ICA-OlO-OS-4212-13.  CA  217071 

Realty  Action;  Exchange  of  Public  and 
Private  Lands  in  Placer  and  Santa 
Clara  Counties  CA 

Correction 

In  notice  document  88-4567  beginnmg 
on  page  6878  in  the  issue  of  Thursday. 
March  3, 1988,  make  the  following 
correction: 

On  page  6878.  in  the  third  column, 
under  Mount  Diablo  Meridian, 
California.  Santa  Clara  County,  the  s!\;r 
line  should  read  "Sec.  35,  NVs,  SW  ^. 
NWSE''4.  SW^SE'A". 

BILLING  CODE  1S05-0t-D 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  ot  Land  Management 

!  WY-930-08-4220-1 1;  WYW  73082.  WYW 
043671.  WYW  043372.  WYW  040577.  WYW 
094183,  WYW  0105362.  WYW  22216] 

Proposed  Continuation  of  Forest 
Service  Withdrawals;  Wyoming 


Federal   Register 

Vol,  53.  No.  176 

Monday.  September  12.  1988 


C.::  .... 

In  notice  document  88-19903  beginning 
on  page  33882  in  the  issue  of  Thursday, 
September  1. 1988.  make  the  following 
corrections: 

1.  On  page  33882,  in  the  third  colunrn. 
in  the  heading,  the  docket  number 
appeared  incorrectly  and  should  read  as 
set  forth  above. 


Z.  On  page  33883.  in  the  second 

column,  under  "Shell  Creek 
Campground",  the  first  line  should  read 
T.  53  N..  R.  88  W..". 

3.  On  the  same  page,  in  the  same 
column,  under  "Ranger  Creek 
Campground'*,  the  second  line  should 
fpad  "Sec- 19,  SEV4SWV4SE''4. 
SW'4SEV4SEV4.". 

BILLING  CODE  1SOS41-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
14  CFR  Part  13 
Docket  No.  25687:  Amdt.  No   13-17] 

Airport-Related  Proceedings 
Correction 

In  rule  document  88-19847  beginning 
on  page  33782  in  the  issue  of 
Wednesday.  August  31. 1988.  make  the 
following  correction: 

§13.3    ICorrected! 

On  page  33783.  in  the  third  column,  in 
§  13.3(b),  in  the  eighth  and  ninth  lines, 
"Development"  should  read 
'"Improvement". 

BILUHG  CODE  1M5-01-O 


Monday 
September  12,  1988 


Part  II 


Department  of 
Education 


34  CFR  Parts  400  and  401 

State  Vocational  Education  Program; 

Final  Regulations 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Parts  400  and  401 

State  Vocational  Education  Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 

rej<ulations  governing  the  State 
Vocational  Education  Program.  These 
final  regulations  implement  statutory 
changes  in  Title  II.  Part  D  of  the 
Augustus  F  Hdwkms — Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1^)83  IPub.  L  100-297). 
EFFECTIVE  DATE:  These  regulations  take 
efff-c'  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjoummenTs.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Sharon  A  Jones.  Chairperson, 
Vocational  Education  Regulations 
Taskforce.  US,  Department  of 
Education  (Mary  E.  Swilzer  Building. 
Room  4521).  400  Mar>-land  Avenue,  SW.. 
Washington.  DC  20202-7120,  Telephone 
(202)  732-24:'0 
SUPPLEMEMTARY  INFORMATION: 

Background 

These  final  regulations  implement 
recent  changes  to  the  Car!  D.  Perkms 
Vocational  Education  Act  (Act).  20 
use,  2301  e!  seq.  (Supp  IV  1986).  made 
by  Title  11.  Part  D  of  the  Augustus  F 
Hawkins — Robert  T.  Stafford 
Elementary  and  Secondary  School 
Improvement  Amendments  of  1988.  Pub 
L  100-297 

The  regulatiiins  being  amended  affect 
the  S'ate  Vocational  Education  Program 
which  assists  Slates  in  conducting, 
directly  or  through  awards  to  local 
recipients,  vocational  education 
program.s.  The  regulations  that  govern 
the  State  Vocational  Education 
Programs  are  in  34  CFR  Parts  400  and 
401,  and  were  published  m  the  Federal 
Register  on  Aug-ist  16.  1985  (50  FR 
33226)  and  July  14,  1986  (50  FR  25492). 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  Genera!  Education 
Provisions  Act  (20  US  C.  1232(b](21(A)) 
and  the  Administrative  Procedure  Act  (5 
U  S  C.  553),  It  IS  the  practice  of  the 
Department  of  Education  to  pubhsh 
regulations  in  proposed  form  and  to 
offer  interested  parties  the  opportunity 
to  comment  on  the  proposed  regulations. 


Because  these  regulations  merely 
incorporate  changes  made  by  statute, 
however,  public  comment  could  have  no 
effect  Therefore,  publication  of  this 
document  as  a  proposed  rule  for  public 
comment  has  been  determined  to  be 
unnecessary  under  5  U.S.C.  553(b)(B). 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  estHblished  in  the 
order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Under  the 
State  Vocational  Education  Program, 
grants  are  available  only  to  States,  and 
States  and  State  agencies  are  not 
defined  as  "small  entities"  in  the 
Regulatory  Flexibility  Act.  To  the  extent 
that  these  regulations  have  an  impact  on 
small  entities,  they  repeal  statutory 
requirements. 

Paperwork  Reduction  Act  of  1980 

The.se  proposed  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 

found  to  contain  no  information 

cijllection  requirements 

Intergovernmental  Review 

Programs  covered  by  34  CFR  Parts  400 
and  401  are  subject  to  the  requirements 
of  Executive  Order  12372  and  the 
regulations  in  34  CFR  Part  79.  The 
objective  of  the  Executive  Order  is  to 
foster  an  intergovernmental  partnership 
and  a  strengthened  federalism  by 
relying  on  processes  developed  by  State 
and  local  governments  for  coordination 
and  review  of  proposed  Federal 
financial  assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

The  Secretary  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
IS  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Parts  400  and 
401 

Administrative  practice  and 
procedure.  Education.  Grant  programs, 
Vocational  education. 


Ddted  August  2fl,  1983 
William  f.  Bennett, 
Secretary  of  Education 
(Catalog  of  Federal  Domustic  Ansistance 
Numbers:  64.048  Vocational  Education  Basic 
Grants  (o  Stcites) 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by 
amending  Parts  400  and  401  as  follows: 

PART  400— VOCATIONAL  EDUCATION 
PROGRAMS— GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  4O0 
continues  to  read  as  follows: 

Authority:  20  U.S.C  2301  et  seq  .  unless 
otherwise  noted. 

2.  Section  400.1  is  amended  by  revising 
paragraph  (b)(5)  and  the  authority 
citation  to  read  as  follows* 

§  400.1     What  are  the  purposes  of  the  Cart 
0.  Perltins  Vocattonal  Education  Act? 


(b)'   •    • 

(5)  Individuals  who  are  single  parents, 
homemakers.  or  single  pregnant  women; 

(Authority:  20  U.S.C  2301.  2331) 

PART  401— STATE  VOCATIONAL 
EDUCATION  PROGRAMS 

3.  The  authority  citation  for  Part  401 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  2301  et  seq.  unless 
otherwise  noted- 

4.  Section  40113  is  amended  by 
revising  paragraph  (a)(1)  and  the 

authority  citation  to  read  as  follows: 

§  40 1 , 1 3    What  are  the  personnel 
requirements  regarding  the  elimination  of 
sei  discrimination  and  sei  stereotyping? 

id}  *    *    ■ 

(1)  Administering  the  program  of 
vocational  education  for  single  parents, 
homemakers.  and  single  pregnant 
women  described  in  §  401.55  and  the  sex 
equity  program  described  in  §  401.56; 

(Authority:  20  USC  2321(b).  2331) 

5.  Section  401.19  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)(6)  and  the  authority 
citation  for  paragraph  (a)(6)  to  read  as 
follows- 

§  401.19     What  must  the  State  plan 
contain? 


(a)  •  ■  • 

(6)  That  in  using  funds  allotted  for 
single  parents,  homemakers.  or  single 
pregnant  women  under  $  401.92(d) — 
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(Anlhorily:  20  U-SC  2323(b)(7),  2331) 

6.  Section  401.51  is  amended  by 
revising  paragraph  (d)  and  the  authority 
ritntinn  to  read  as  follows: 

§  401  51     What  IS  the  Vocational  Education 
Opportunities  Program? 


(d)  Individuals  who  are  single  parents, 
homemakers.  or  single  pregnant  women; 

(Authority:  20  U.S.C.  2331  (a),  (b)) 

7.  Section  401.55  is  revised  to  read  as 

follows: 

5  401.55     How  may  funds  under  the 
Vocational  Education  Opportunities 
Program  t>e  used  to  serve  Individuals  who 
are  single  parents,  homemakers,  or  single 
pregnant  women? 

A  State  shall  use  funds  reserved  for 
individuals  who  are  single  parents, 
homemakers.  or  single  pregnant  women 
in  accordance  with  §  401, 92(d)  only  to — 

(a)  Provide,  subsidize,  reimburse,  or 
pay  for  vocational  education  and 
training  activities,  including  basic 
literacy  instruction  and  necessary 
educational  materials,  that  will  give 
single  parents,  homemakers,  or  single 
pregnant  women  marketable  skills; 

(b)  Make  subgrants  to  eligible 
recipients  for  expanding  vocational 
education  services  where  this  expansion 
directly  increases  the  eligible  recipients' 
capacity  for  providing  single  parents, 
homemakers,  or  single  pregnant  women. 
with  marketable  skills; 


(c)  Make  subgrants  to  community- 
based  organizations  for  the  provision  of 
vocational  education  services  to  smgle 
parents,  homemakers.  or  single  pregnant 
women,  if  the  State  determines  that  a 
community-based  organization  has 
demonstrated  effectiveness  in  providing 
comparable  or  related  services  to  single 
parents,  homemakers.  or  single  pregnant 
women,  taking  into  account  the 
demonstrated  performance  of  such  an 
organization  in  terms  of  the  cost  and 
quality  of  its  training  and  the 
characteristics  of  the  participants: 

(d)  Make  vocational  education  and 
training  programs  more  accessible  to 
single  parents,  homemakers.  or  single 
pregnant  women,  by  assisting  them  with 
child  care  or  transportation  services  or 
by  organizing  and  scheduling  those 
programs  so  that  they  are  more 
accessible;  or 

(e)  Provide  information  to  single 
parents,  homemakers.  or  single  pregnant 
women  to  inform  them  of  vocational 
education  programs  and  related  support 
services. 

(Authority:  20  U.S.C.  2331(0) 

8.  Section  401.92  is  amended  by 
revising  paragraph  (d)  and  removing  the 
words  "and  homemakers"  from  the  third 
sentence  of  the  Example,  and  adding,  in 
their  place,  ",  homemakers.  or  single 
fffcgnant  women",  and  revising  the 
authority  citation  to  read  as  follows: 


;  401-92     How  does  a  State  reserve  funds 
under  tt>e  Vocattonal  Education 
Opportuntttes  Program? 

(d)  Eight  and  one-half  percent  of  the 
total  amount  described  in  5  401.90(b)  for 
individuals  who  are  smgle  parents, 
homemakers,  or  single  pregnant  women; 


(Authonty:  20  U,S.C  2331.  2332) 

9.  Section  401.94  is  amended  by 
revising  paragraph  (b)(l)[iv)  and  the 
authonty  citation  to  read  as  follows: 

S  401.94    What  are  the  cost-sharing 
requirements  under  the  State  Vocational 
Education  Program? 


(b) •    •   • 

(U*  •  • 

(iv)  Projects,  services,  and  activities 
for  individuals  who  are  single  parents. 
homemakers.  or  single  pregnant  women, 
individuals  who  are  participants  in 
programs  designed  to  eliminate  sex  bias 
and  stereotyping  in  vocational 
education,  and  criminal  offenders  who 
are  in  correctional  institutions  under  the 
Vocational  Education  Opportunities 
Program,  is  one  hundred  percent;  and 

(Authority:  20  U.S.C.  2331.  2462(a);  House 
Report  No.  98-1129.  98th  Cong.,  2d  Sess,  98 
(1984)) 

(FR  Doc.  68-20618  Filed  9-9-88;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

:C^DA  No.;  84.083] 

Women's  Educational  Equity  Act 
Program;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
1969 

Note  to  applicants:  This  notice  is  a 
complete  application  package 
containing  all  the  necessary  information, 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  this 
program.  However,  before  submitting 
applications,  applicants  should 
familiarize  themselves  with  alt  of  the 
provisions  and  requirements  of  the 
Women's  Educational  Equity  Act 
Program,  as  amended  by  the  Augustus  F. 
Hawkins-Robert  T.  Stafford  Elementary 
and  Secondary  School  Improvement 
Amendments  of  1988  (20  U.S.C.  3041^7) 
and  in  34  CFR  Part  745. 

Purpose  of  program:  To  promote 
educational  equity  for  women  and  girls 
in  the  United  States,  particularly  those 
who  suffer  multiple  discrimination,  bias, 
or  stereotyping:  and  to  provide 
assistance  to  enable  educational 
agencies  and  institutions  to  meet  the 
requirements  of  Title  IX  of  the 
Educational  Amendments  of  1972. 

Deadline  for  transmittal  of 
applications:  October  24. 1988. 

Deadline  for  intergovernmental 
review:  December  23,  1988. 

Availabie  fur.ih:  It  is  estimated  that 
approximately  $2,436,000  wiU  be 
available  for  fiscal  year  1389  awards 
under  this  program.  However,  applicants 
should  note  that  the  Congress  has  not 
yet  completed  action  on  the  fiscal  year 
1989  appropriation. 

Estimated  rtipge  of  awards:  Challenge 
Grants  $20.000— $40,000;  General  Grants 
S50.000— S20a,000. 

Estimated  average  size  of  awards: 
Challenge:  S35,000;  General  and  Local 
Significance:  S125.000. 

Estimated  number  of  awards: 
Challenge  Grants— 18:  General  Grants— 
15- 

Project  period:  Up  to  12  months. 

Applicable  regulations:  [a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
54  CFR  Part  74  [Administration  of 
Grants  to  Institutions  of  Higher 
Education.  Hospitals  and  Nonprofit 
Organizations).  Part  75  (Direct  Grant 
Programs).  Part  77  (Definitions  That 
Apply  to  Department  Regulations).  Part 
78  [Education  .Appeal  Board).  Part  79 
llniergovemmental  Review  of 
Department  of  Education  Programs  and 
.Aciivities).  and  Part  80  (Uniform 
.Administrative  Requirements  for  Grants 
and  Cooperative  A^ements  to  Stale 
and  Local  Governments):  and  (b)  the 


regulationa  for  this  program  In  34  CFR 

Part  745. 

Supplementary  Information  and 
Requirements 

Description  of  Program 

The  Women's  Educational  Equity  Act 
(WEEA)  Program  provides  assistance  to 
projects  of  national,  statewide,  or 
general  significance,  to  conduct 
demonstration,  developmental,  and 
dissemination  activities  designed  to 
promote,  advance,  ensure,  or  achieve 
educational  equity  for  women  and  girls 
at  all  levels  of  education.  Projects  of 
general  significance  include  challenge 
grants — not  to  exceed  S40.000  each — for 
projects  to  develop  new  dissemination 
and  replication  strategies  and 
innovative  approaches  to  achieving  the 
purposes  of  the  WEEA. 

Eligible  Applicants 

Public  agencies,  nonprofit  private 
agencies,  organizations,  institutions — 
including  student  and  community 
groups — and  individuals  are  eligible  to 
receive  grants.  Consortia  of  public 
agencies  and  nonprofit  private 
organizations  may  apply  for  challenge 
grants. 

Priority 

For  FY  1989,  the  Secretary  has 
reserved  30%  of  the  funds  for  the  priority 
under  34  CFR  745.24  of  the  WEEA 
regulations  for  model  projects  on 
educational  equity  for  racial  and  ethnic 
minority  women  and  girls.  This  priority 
applies  to  general  significance  and 
challenge  grants.  An  applicant  must 
indicate  if  it  is  submitting  its  application 
under  this  priority.  Applications  under 
this  pnonty  compete  against  other 
applications  submitted  under  this 
priority  for  funds  allocated  to  this 
priority,  An  applicant  may  propose  a 
project  that  is  not  under  this  priority  but 
IS  wtthin  the  scope  of  the  authorized 
activities  descritied  below.  These 
applications  will  compete  for  the  70%  of 
funds  not  allocated  to  the  pnority.  If  an 
applicant  fails  to  identify  a  priority,  the 
application  will  compete  with  other 
apphcations  that  are  not  under  this 
priority. 

(20  U.aC.  3045) 

Invitational  Priority 

In  addition  to  the  priority  described 
above,  the  Secretary  invites  applicants 
to  propose  projects  designed  to  promote 
and  foster — 

(a)  Strong  instructional  leadership; 

(b)  A  safe  and  orderly  climate  in 
schools  and  related  facilities; 

(c)  Frequent  assessment  of  pupil 
progress; 


(d)  High  teacher  expeclaliona  for 
student  achievement; 

(e)  Coste^ectiveness  for  ease  of 
replication  or  continuation  without 
Federal  funding;  or 

(fl  A  positive  impact  on  the  family. 

However,  an  application  that 
addresses  this  invitational  priority  does 
not  receive  a  competitive  or  absolute 
preference  over  other  applications. 

Evaluation  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  for  new  grants  under  the 
WEEA  Program. 

(2)  The  total  possible  score  for  a 
general  grant  application  is  100  points. 

(3)  The  total  possible  score  for  a 
challenge  grant  application  is  lOS  points. 

(4)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses 
with  the  criterion. 

(b)  The  criteria — (1)  Need  and  impact. 
(24  points) 

The  Secretary  determines  the  extent 
to  which — 

(i)  The  proposed  project  focuses  on 
needs  that  are  central  to  the  purpose  of 
the  Act:  (9  points) 

(ii)  The  applicant  documents  the 
significance  of  the  needs  addressed  by 
the  project;  (7  points) 

(iii)  The  applicant  shows  knowledge 
of  similar  projects  in  the  subject  area 
and  shows  how  this  project  makes  a 
distinct  contribution:  [4  points)  and 

(iv)  The  model  program,  product,  or 
results  of  the  proposed  project  has 
national,  statewide,  or  general 
significance  to  the  achievement  of 
educational  equity  for  women-  (4  points) 

(2)  Objectives.  (16  points) 

The  Secretary  determines  the  extent 
to  which — 

(i)  The  proposed  proiect  establishes 
objectives  which  are  likely  to  meet  the 
identified  needs:  (8  points)  and 

(ii)  The  proposed  project  describes  a 
realistic  approach  to  meeting  the 
objectives.  (8  points) 

(3)  Plan  of  operation.  (40  points) 
The  Secretary  determines  the  extent 

to  which — 

(i)  The  strategy  and  activities 
proposed  to  implement  the  project  are 
likely  to  accomplish  the  project's 
objectives  successfully;  (8  points) 

(ii)  The  applicant  plans  to  develop  the 
project  m  cooperation  with 
representative  groups  relevant  to  the 
project's  success,  such  as  potential 
participants,  community  representatives, 
women's  groups,  students,  key 
administrators,  teachers,  or  faculty;  (7 
points) 

(iii)  The  applicant  demonstrates  that 
the  project  will  address  or  can  be 
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adapted  to  address  the  educational 
equity  needs  of  racial  and  ethnic 
minority  group  women;  (8  points) 

(iv)  The  applicant  sets  out  an  effective 
management  plan  including  appropriate 
resource  allocation,  realistic  sdieoules, 
and  a  sufficient  amount  of  time  to  be 
spent  on  the  project  by  the  proposed 
ataff  members;  (8  pomts) 

(v)  The  applicant  describes  an 
effective  general  plan  for  evaluation:  (3 
points)  and 

(vi)  The  budget  and  narrative  show 
that  proposed  costs  are  reasonable  in 
relation  to  the  objectives  and  scope  of 
the  project.  (6  points) 

(4)  Applicant's  commitment  to 
educational  equity  for  women.  {10 
points) 

(i)  The  Secretary  determines  the 
extent  to  which  the  applicant 
demonstrates  its  commitment  to 
educational  equity  for  all  women, 
including  racial  and  ethnic  minority 
women  and  disabled  women. 

(ii)  Among  the  factors  the  Secretary 
considers  in  determining  the  applicant's 
cotnmitment  to  educational  equity  for  all 
women,  are — 

(A)  The  applicant's  staffing  pattern, 
with  emphasis  on  employment  of 
women  in  positions  in  which  they  have 
been  underrepresented; 

(B)  The  applicant's  recruiting 
methods:  and 

(C)  The  applicant's  other  efforts  to 
ensure  educational  equity  for  all  women. 

(5)  Staff  qualifications.  (10  points) 

(a)  The  Secretary  determines  the 
extent  to  which — 

(i)  The  project  director  has  the 
qualifications  and  capability  to  conduct 
the  project  successfully;  (6  points)  and 

(ii)  The  staff  has  the  qualifications 
and  capability  to  implement  the  proiect 
successfully.  (4  points) 

(b)  In  evaluating  the  quaUfications 
and  capability  of  the  project  director 
and  staff,  the  Secretary  considers — 

(i)  Formal  educational  training; 

(ii)  Employment  or  volunteer 
experience: 

(iii)  Experience  in  designing, 
managing,  or  implementing  similar 
projects;  and 

(iv)  Experience  in  addressing  issues  of 
women's  educational  equity  in  various 
contexts  and  settings,  such  as 
community  groups. 

(6)  Innovative  approaches.  (5  points) 
The  Secretary  considers  the  extent  to 

which  the  applicant  for  a  challenge 
grant  demonstrates  how  the  project  uses 
a  new  or  untned  approach  to  achieving 
educational  equity  for  women  in  a 
particular  area. 
(20  U.S.C  3045) 


Evaluation 

(a)  Applications  must  include  policies 
and  procedures  to  ensure  adequate 
evaluation  of  the  activities  to  be  carried 
out  under  the  application  including. 
where  appropriate,  an  evaluation  or 
estimate  of  the  potential  for  continued 
significance  following  completion  of  the 
grant  period. 

(b)  Before  making  an  award,  the 
Secretary  requires  an  applicant  to 
submit  a  detailed  expansion  of  the 
evaluation  plan  submitted  with  the 
application,  unless  the  application 
contained  a  detailed  plan  that  the 
Secretary  approves  without  changes. 
(20  U.S.C  3013(e)) 

Authorized  Activities 

(a)  Grants  may  support 
demonstration,  developmental,  and 
dissemination  activities  that  promote 
educational  equity  for  women  and  girls 
at  any  level  of  education,  including 
preschool,  elementary  and  secondary 
education,  higher  education,  and  adult 
education. 

(b)  Types  of  authorized  activities 
include: 

(1)  The  development — if  materials  are 
commercially  unavailable — and 
evaluation  of  curricula,  textbooks,  and 
other  educational  materials. 

(2)  Model  training  programs  for 
educational  personnel. 

(3)  Research  and  development 
projects. 

(4)  Guidance  and  counseling 
activities,  including  the  development  of 
nondiscriminatory  tests. 

(5)  Educational  activities  to  increase 
opportunities  for  adult  women,  including 
continuing  educational  activities  and 
programs  for  underemployed  and 
unemployed  women. 

(6)  Expansion  and  improvement  of 
educational  programs  and  activities  for 
women  in  vocational  education,  career 
education,  physical  education,  and 
educational  administration. 

(c)  A  project  must  have  national, 
statewide,  or  general  significance. 

(d)  The  Secretary  awards  at  least  one 
grant  or  contract  each  fiscal  year  for  the 
performance  of  each  of  the  activities 
described  in  paragraph  (b)  of  this 
section. 

(20  U.SC.  3042(8)) 

Allowable  Costs 

The  Secretary  allows  the  payment  of 
stipends,  travel  costs,  and  child  care 
costs  to  persons  who  participate  in 
training  provided  under  a  grant  and  to 
persons  who  participate  in  field  testing 
of  materials  and  programs  developed 
under  a  grant.  Payments  may  also  be 
made  to  cuvei  tuition  and  fees  for 


participants  in  a  grantee's  long-term 
training  project.  The  Secretary  approves 
these  payments  only  if  the  applicant  or 
grantee  demonstrates  that  the  payments 
are  necessary  to  achieve  the  objectives 
of  the  project.  Participants  in  training  or 
in  field  testing  activities  may  receive 
stipends  only  if  they  are  not  otherwise 
paid  for  the  time  during  which  they 
participate  in  the  training  or  field 
testing.  If  further  guidance  on  allowable 
types  of  stipends  is  required,  applicants 
should  review  34  CFR  74511  of  the 
WEEA  regulations. 
(20  U.S.C.  3042(8)) 
A  ward  Decisions 

In  addition  to  the  factors  that  the 
Secretary'  considers  in  selecting  projects 
for  funding  listed  m  34  CFR  745.28  of  the 
WEEA  regulations,  the  Secretary  gives 
special  consideration  to  applications 
from  applicants  that  have  not  previously 
received  assistance  under  this  program. 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
Part  79. 

The  objective  of  the  Executive  Order 
is  to  foster  an  intergovernmental 
partnership  and  to  strengthen  federalism 
by  relying  on  Slate  and  local  processes 
for  State  and  local  government 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  contact, 
immediately  upon  receipt  of  this  notice, 
the  Single  Point  of  Contact  for  each 
State  and  follow  the  procedure 
established  in  those  States  under  the 
Executive  Order.  If  you  want  to  know 
the  name  and  address  of  any  State 
Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
November  18. 1987,  pages  44338-M340. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  Slate  Process  Recommendation 
and  other  comments  submitted  by  a 
Stale  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.0. 12372— 
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CFDA  tt84  083,  U  S  Department  of 
Educatior.,  400  Maryland  Avenue.  SW 
Washinston.  DC  20202-0100, 

Proof  of  mailinH  will  be  determined  on 
'he  same  basis  as  applications. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for  a 
gran!,  the  applicant  shall — 

ni  Mail  the  onginal  and  two  nopies  of 
!hp  application  on  or  before  the  deadline 
date  to:  US  Department  of  Fducation, 
•Application  Control  Center  Attpntion: 
CFDA  =H4  aa3,  VVashingMn.  DC  20202- 
4725,  or 

(2)  Hand  deliver  the  onjjinal  and  two 
copies  of  the  apphcation  by  4.30  p.m. 
t  Washinjjton.  DC  time)  on  the  deadline 
date  to:  U,S.  Department  of  Education. 
Application  Control  Center,  Attention 
CFDA  1=84.063.  Room  3633.  Resionai 
Office  Building  «3,  7th  and  D  Streets. 
SW  ,  WashinKton.  DC  20202^725, 

(bj  -An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U  S.  Postal  Sen-'ice 
postmark. 

(2)  A  lafibi*  m«il  receipt  with  th«  d«t« 
of  mailing  stamped  by  the  U  S  Postal 
Service 

13)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  earner 


{■II  Any  other  proof  of  maihng 
acceptable  to  the  Secretary. 

!c|  if  an  appUcatiun  is  mailed  through 
the  U.S.  Postal  Service   the  Secretary 
does  not  accept  either  of  the  fuliowmg 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U'  S.  Postal  Service. 

Note*:  \\\  The  U  S  Po8(at  Serv-ic**  d™^  no' 
ur.iformly  provide  a  dated  postmark  Wfinn 
r^lyirij^  on  this  method,  an  applicant  stjouid 
check  witii  its  \<icai  post  office 

(2)  An  applicant  wishin>i  to  know  thdt  its 
application  has  bten  rei^ued  by  the 
Department  must  include  with  the  application 
a  stamped,  self-addressed  postcard 
containing  the  CFDA  number  and  title  of  this 
program. 

(3)  The  applicant  must  indicate  on  the 
envelope  the  CFDA  number  and  letter  of  the 
competition  under  whjcfa  the  apphcation  is 
■)f  inji  submjiied.    M.OftSA. '  for  general 
ii:anl3,  and  "64.06^8,"  fur  challenge  grdnts- 

For  further  information  contact.  Mrs, 
Alice  T.  Ford.  Women  s  Educational 
Equity  Act  Program.  4O0  Maryland 
Avenue.  SW.,  Room  2053,  FOB  «e, 
Washington.  DC  20202-6439,  telephont 
(302)  712-43.S1 

Apphcatjon  instructions  and  forms 
The  appendix  to  this  application  notice 
is  divided  into  three  parts  Thes**  parts 
are  organized  m  the  same  manner  that 


the  submitted  application  should  be 
organized.  The  parts  are  as  follows; 

Part  I  Application  for  Federal 
.■\ssi9tance  (SF-424.  Rev  4/88)  and 
mstrjttions.  Budget  Information — Non- 
Constniction  Programs  (SF-424A)  and 
instructions. 

Part  II  Supplementary  Program  and 
Budgetary  instructions. 

Part  III:  Assurances  and 
Certifications. 

An  applicant  may  reproduce  the  forms 
in  the  appendix  and  use  them  to  submit 
the  information  required  for  this 
application.  However,  the  application, 
assurances,  and  certification  forms  must 
each  have  an  original  signature  If  an 
item  requested  cannot  be  answered  or 
does  no!  appear  to  be  related  or  relevant 
to  the  assistance  required,  write  "NA" 
fur  not  applicable  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

Prograw  authority:  20  U.S.C.  3041- 
3047. 

Dated  September  A.  198a 
%mrf\  DwMtt. 

-1  js'.«fa/j'  'ifTrr^jr;  fjr  Elementary  and 

■-^■1  I  'iT-rnry  Educultcix. 

BU-UNQ  COOC  «000-41-« 
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INSTRUCTIONS  FOR  THE  SF  424 


T-.:s  IS  a  standard  form  used  by  applicants  as  a  requ-red  facesheet  for  preappUcations  and  applications  submiHed 
for  Federal  assistance  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  Included  m  thesr  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission 

Item  Entry 

12      List  only  the  largest  political  entities  affected 
(e  g  .  State,  counties,  cities) 


Iter: 


Entrv 
1       Self  explanatory 

2  Date  application  submitted  to  Federal  agency  ^or 
State  if  applicable)  &  appLcant  s  control  number 
'  if  applicable) 

3  State  use  only  '  if  applicable* 

4  If  this  application  i3  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number  If  for  a  new  project,  leave  blank 

5  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  markers  related  to  this 
application 

6  Enter  Employer  Identification  Number  lElN)  as 
assigned  by  the  Internal  Revenue  Service 

7  Enter  the  appropna'.e  letter  in  the  space 
provided 

8  Check  appropriate  box  and  enter  appropriate 
letter's)  in  the  space's)  provided 

—  "Se^"  means  a  new  assistance  award 

—  'Continuation*'  means  an  extension  for  an 
additional  fandmg'budget  period  for  a  project 
with  a  projected  completion  date 

—  "Revision"  means  any  change  in  the  Federal 

Government's  fmancia!  obligation  or 
contingent  liability  from  an  existing 
obligation 

9  Name  of  Federal  agency  frcn  which  assistance  is 

being  requested  with  this  application 

10  Use  the  Catalog  of  Federal  Domestic  Assisunce 
number  and  title  of  the  program  under  which 
assistance  is  requested 

11  Enter  a  brief  descriptive  title  of  the  project  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet  If 
appropriate  (e  g  ,  construction  or  real  property 
projects),  attach  a  map  showing  project  location 
For  preappUcations,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project 


1 3  Self  explanatory 

14  List  the  applicants  Congressional  District  and 
any  District's)  affected  by  the  program  or  project 

15  Amount  requested  or  to  be  contributed  during 
the  first  funding'budget  period  by  each 
contributor  Value  of  in  kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  ot/^  the 
amount  of  the  change  For  decreases,  enclose  the 
amounts  in  parentheses  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15 

16  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determ.ine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process 

17  This  question  applies  to  the  applicant  organi 
zation.  not  the  person  who  signs  as  the 
authorized  representative  Categories  of  debt 
include  delinquent  audit  disallowances.  loans 
and  taxes 

18  To  be  signed  by  the  authorized  representative  of 
the  applicant  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
ofTicial  representative  must  be  on  file  in  the 
applicant's  office  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application) 


OMI  tporoval  NO  OJlt-OCU 

BUDGET  INFORMATION  —  Non-Construction  Programs 
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INSTRUCTIONS  FOR  THE  SF-424A 


General  Instructions 

This  form  is  designed  so  that  application  can  t*  made 
for  funds  from  one  or  more  g:rant  programs  In  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  di/Terent  functions  or  activities  within  the 
program  For  some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown  by  function  or 
activity  For  other  programs,  grantor  agencies  may 
require  a  breakdown  by  function  or  activity  Sections 
A. B.C.  and  D  should  include  budget  estimates  for  the 
whole  project  except  when  applying  for  assistance 
which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments  In  the  latter  case. 
Sections  A.B.  C,  and  D  should  provide  the  budget  for 
the  first  budget  period  iusually  a  year)  and  Section  E 
should  present  the  need  for  Federal  assistance  in  the 
subsequent  budget  periods  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B 

Section  A.  Budget  Summary 
Lines  1-4,  Columns  <ai  and  ibl 

For  applications  pertaining  to  a  smgle  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number!  and  noi  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (bl 

For  applications  pertaining  to  a  single  program 
requiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (ai.  and  enter  the  catalog  num- 
ber in  Column  'b)  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  ib) 

For  applications  pertaining  to  rnultiple  programs 
where  one  or  more  programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs 

Lines  1-4,  Columns  (ci  through  (g.> 
For  new  appitcations.  leave  Columns  ic)  and  (dJ  blank 
For  each  line  entry  in  Columns  (a)  and  Ibl.  enter  in 
Columns  (e).  (fl.  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  yearl 


Lines  1-4,  Columns  (c)  through  (g.)  (  continued) 

For  continuing  grant  program  applications,  submit 
these  forms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency  Enter  in  Columns  Ic) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this  Otherwise,  leave  these  columns 
blank  Enter  in  columns  (e)  and  lO  the  amounts  of 
funds  needed  for  the  upcoming  period  The  amountis) 
in  Column  igl  should  be  the  sum  of  amounts  in 
Columns  (el  and  if). 

For  supplemental  grants  arid  changes  to  existing 
grants,  do  not  use  Columns  Ic)  and  td)  Enter  in 
Column  Ic)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (f)  the  amount  of 
the  increase  or  decrease  of  non  Federal  funds  In 
Column  (g!  enter  the  new  total  budgeted  am.ount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  auihonzed  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (el  and 
(f)  The  amountis)  in  Column  (gl  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (f) 

Line  5  —  Show  the  totals  for  all  columns  used 

Section  B  Budget  Categories 

In  the  column  headings  (II  through  (4).  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  14,  Column  (a).  Section  A  When  additional 
sheets  are  prepared  for  Section  A.  provide  similar 
column  headings  on  each  sheet  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non  Federal)  by  object  class 
categories 

Lines  8a-i  —  Show  the  totals  of  Lines  6a  to  6h  in  each 

column 

Line  6j  -  Show  the  amount  of  indirect  cost. 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j  For  all  applications  for  new  grants  and 
continuation  grants  the  total  amount  in  column  '5), 
Line  6k,  should  be  the  same  as  the  toul  amount  shown 
in  Section  A,  Column  (g).  Line  5  For  supplemental 
grants  and  changes  to  grants,  the  toul  amount  of  the 
increase  or  decrease  as  shown  in  Columns  tl)-(4).  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  :n 
Section  A,  Columns  (e)  and  (f)  on  Line  5 
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INSTRUCTIONS  FOR  THE  SF-424A  (convnued) 


Line  7-  E.".'.?r  the  estimated  amount  of  income,  iTany, 
expected  to  Cx  generated  from  this  project  Do  r.ot  add 
or  5'jDtract  '.h:s  amount  from  the  total  project  amount 
Show  iindt?r  the  program  narrat.ve  statement  the 
nature  and  source  of  income  The  est. mated  amount  of 
program  .-^.come  may  be  considered  by  the  federal 
grantor  age'icy  ;n  determ:r.;na;  "-"e  tola!  ax.ount  of  the 
^ant 

Section  C.  Son  Federal  Resources 

Liiies  8-1 1  -  Enter  a  mo  arts  of  non-Federa.  resources 
that  wul  be  used  on  the  grant  I:'  in-k;nd  contributions 
are  included,  provide  a  br-.ef  explanation  on  a  separate 
sheet 

Column  la'  -  Enter  the  program  titles  identical 

to  Column   lal.   Section   A     A   breakdown   by 

function  or  activity  is  not  necessary 

Column  (bl  -  Enter  the  contribution  to  be  m.ade 

by  'he  applicant 

Column  (c)  -  Enter  the  amount  of  the  State's 

cash  and  m  kind  contribution  U"  the  applicant  is 

not  a  State  or  State  agency   Applicants  which  are 

a  State  or  State  agencies   should   leave  this 

column  blank 

Column  'd)  -  Enter  the  amount  of  cash  and  in- 

kind  contributions  to  be  made  from  all  other 

sources 

Column  (e»-  Enter  totals  of  Columns  (bi.  (c),  and 

(di 

Line  12  —  Enter  the  teal  for  each  of  Columns  'bt  (e) 
The  amount  in  Column  (e)  should  be  equal  to  the 
amount  on  Line  5,  Column  i  fl.  Section  .\ 

Section  D   Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  b>  quarter 

from  the  grantor  agency  during  the  first  year 

BILLJNG  C0D€  4O0O-01-C 


Line  14  -  Enter  the  amount  of  cash  from  a.l  other 
sources  needed  by  quarter  during  the  first  year 

Lune  15  -  Enter  the  totals  of  amounts  on  Line^  13  and 

U 

Section  F  Rudgei  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Li_nes  18-19  -  Enter  m  Column  (a)  the  same  grant 
proifTam  titLes  shown  in  Column  (a),  Section  A  A 
breakdown  by  function  or  activity  is  not  necessary  For 
new  applications  and  continuation  grant  applications, 
enter  m  the  proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in 
years)  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  cr  supplements)  to  funds  for 
the  current  year  of  existing  grants 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary 

Line  20  -  Enter  the  total  for  each  of  the  Colum.ns  (b»- 
fel  When  additional  schedules  are  prepared  for  this 
Section,  annotate  accordingly  and  show  the  overall 
totaUon  this  line 

Section  F.  Other  Budget  Information 

Line  21  -  L'se  this  space  to  explain  amounts  for 
.rd-vidual  direct  object-class  cost  categories  that  may 
ap^AT  to  be  out  of  the  ordinary  or  to  explain  the 
de'aiU  as  required  by  the  Federal  grantor  agency 

Line  22  -  Enter  the  type  of  indirect  rate  (provisional, 
predeterm.ned.  final  or  fixed)  that  will  be  in  effect 
during  t.he  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  :s  applied,  and  the  total 
indirect  expense 

Une  23  -  Provide  any  other  explanations  or  comments 
ceemed  necessary 
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Part  II — Supplementary  Program  and 
Budgetary  Instructions 

A  Program  Narrative 

Narrative  is  limited  to  no  more  than  25 
pages.  For  all  new  grant  programs, 
prepare  the  program  narrative  in 
accordance  with  the  application 
requirements  and  criteria  set  forth  in 
this  notice. 

B.  Geographic  Location 

Give  a  precise  location  of  the  project 
or  area  to  be  served  by  the  proposed 

project.  Maps  or  other  graphic  aids  may 
be  attached. 

C.  Budget  Information 

1.  Budget  Summary  (SF  424A— Section 
B) 

Lines  a-h.  Show  the  estimated  amount 
for  each  direct  cost  budget  (object  class) 
category. 

Line  a.  Personnel  must  show  salaries 
and  wages  only.  Fees  and  expenses  for 
consultants  must  be  included  on  line  h. 

Line  b.  Leave  this  line  blank  if  fringe 
benefits  applicable  to  direct  salaries  and 
wages  are  treated  as  part  of  the  indirect 
cost  rate. 

Line  c.  Indicate  out-of-state  travel  for 
employees  only.  Travel  of  consullanta. 
trainees,  etc..  should  not  go  on  this  line, 
nor  should  local  transportation  (i.e.. 
where  no  out-of-state  trip  is  involved]. 

Line  d.  Indicate  the  cost  of 
nonexpendable  personal  property.  Such 
properly  means  tangible  personal 
property  having  a  useful  life  of  more 
than  one  year  and  an  acquisition  cost  of 
$300  or  more  per  unit.  An  applicant  may 
use  its  own  defmition  of  nonexpendable 
personal  property  provided  that  such 


definition  would  at  least  include  ail 
tangible  personal  property  as  defined 
above. 

Line  e.  Show  all  tangible  personal 
property  except  that  which  is  on  Line  d. 

Line  f.  Use  for  procurement  contracts 
(except  those  that  relate  to  other  Une 
items  such  as  equipment  and  supplies). 
Une  f  must  not  include  payments  to 
Individuals  such  as  stipends  and 
allowances  for  trainees,  consulting  fees, 
benefits,  etc. 

Line  g.  New  construction  is  not  an 
authorized  expenditure  under  this 
program. 

Line  h.  All  direct  cost  not  clearly 
covered  by  Lines  a  through  g  must  be 
included  here.  Examples  are  computer 
use  charges,  non-salary  and  wage 
payments  to  individuals  (stipends, 
dependency  allowances  and  trainee 
travel  costs),  tuition,  space  or  equipment 
rental,  local  transportation,  consulting 
fees  and  travel,  coramunicalion  and 
reproduction  costs. 

Line  i.  Show  the  total  of  lines  a.  b,  c.  e. 
f.  and  h.  Do  not  include  line  d — 
equipment  in  this  calculation. 

Line  j.  Show  the  amount  of  indirect 
cost.  Refer  to  OMB  Circular  No.  A-87. 

Line  k.  Enter  the  total  of  Lines  i  and  j. 

2.  Budget  Narrative:  Provide  an 
explanation  for  each  individual  direct 
object  cost  category  explaining  the 
following  details:  Personnel  Salaries 
from  Line  a.  Include  a  statement  which 
shows  the  total  commitment  of  time  and 
the  total  salary  to  be  charged  to  the 
project  for  each  key  member  of  the 
project  staff  cited  in  the  program 
narrative. 

Fringe  Benefits  from  line  b.  Include 
information  which  shows  the  amount  of 


fringe  benefits  assigned  to  retirement, 
workmen's  compensation,  insurance, 
etc..  as  applicable. 

Travel  from  Line  c.  Foreign  travel 
should  be  separately  identified  and 
justified.  No  foreign  travel  will  be 
authorized  under  the  grant  unless  prior 
approval  is  obtained. 

Equipment  from  Line  d  List  items  of 
equipment  in  the  following  formal.  Item, 
Number  of  Units.  Cost  per  Unit,  Total 
Cost. 

Contractual  from  Line  f.  Indicate  the 
name  of  the  agency  or  organization  that 
will  receive  each  proposed  contract. 
This  should  be  supported  by  the 
program  narrative  in  Part  II  A. 

Other  from  Une  h.  (a)  Give  the  total 
number  of  consultants  that  will  work  on 
the  project  and  their  costs  (fees  and 
travel),  (b)  For  training  programs  or  such 
functions  or  activities  also  give:  (1) 
Costs  for  stipends  in  terms  of  number  of 
weeks  times  number  of  trainees  (by 
degree  level)  times  average  stipend;  (2) 
Costs  for  dependency  allowances, 
number  of  weeks  times  number  of 
dependents  times  weekly  allowances  for 
each  dependent;  and  (3)  Costs  of  travel 
for  trainees,  number  of  trainees  for 
whom  travel  allowances  are  requested 
times  the  average  round-trip  fare 
claimed  per  student. 

Indicate  the  Xype  of  indirect  rate 
(provisional,  predetermined,  final  or 
fixed)  that  will  be  in  effect  during  the 
funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied, 
and  the  total  indirect  expense. 

Provide  any  other  explanations 
required  herein  or  any  other  comments 
deemed  necessary. 
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PRIORITY  SELECTION  SHEET 


Subnit  the  ori9inal  an!  two  copies  with  your  application. 
Identify  the  priority  under  which  you  are  submitting  an 
application  by  narking  the  appropriate  box. 


I 


745.24   Priority  for  mo-lel  projects  on 

educational  equity  for  racial  and 
ethnic  minority  women  and  girls. 


T 

1 

I 


745.20   Other  authorized  activities 


Identify  the  type  of  gran-,  for  which  you  are  applying  by 

r.arkmg  the  appropriate  box. 


General  Grant 


I    Challenge  Grant 


Please  be  sure  to  .T'.ark  one  box  m  each  pair  of  boxes. 


Title  of  Applicatior 
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Application  Requirement  Reminders 

1.  Applicaiions  must  be  sent  or 
delivered  to  the  Application  Control 
Center  (ACC),  not  to  the  WEEA 
Program.  Interpretation  of  the  closing 
date  is  made  by  the  Application  Control 
Center  which  will  rigorously  enforce  the 
closing  date.  Please  be  on  time! 

2.  TTie  application  form  specifies  that 
the  original,  signed  application  and  two 
copies  must  be  submitted  to  ACC. 

3.  Remember  to  mark  the  priority 
selection  sheet  and  submit  the  original 
and  two  copies  with  the  application.  The 
priority  selection  sheet  should  be  the 


first  page  of  the  application,  followed  by 
the  cover  sheet  entitled  "Federal 
Assistance."  Complete  a  separate 
priority  selection  sheet  for  each 
application  submitted.  You  are  reminded 
that  applicants  are  prohibited  from 
submitting  an  application  under  the 
selected  priority  and  also  submitting  the 
same  application  under  other  authorized 
activities. 

4.  Remember  to  include  Part  III — 
Assurances  and  Certifications — with  the 
application. 

5.  Nonprofit  organizations  should 
include  evidence  of  their  nonprofit 
status. 


6.  The  following  suggestions  are 
offered  to  facilitate  processing,  filing 
and  circulation  of  applications: 

(a)  Try  to  avoid  using  notebooks, 
binders  or  cumbersome  covers  for 
applications.  You  will  save  money  by 
not  using  them,  and  we  will  save  the 
time  required  to  remove  them. 

(b)  Please  use  letter  size  paper  (8  x 
lOMjoreVixll) 

(c)  Limit  narrative  to  a  maximum  of  25 
pages.  Kindly  number  all  pages  in  the 
applications 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 

Not#;  Certain  of  triese  assurances  may  not  b*  applicable  to  your  project  or  program  If  you  have  questions, 
please  contact  the  aitardmg  agency  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certjy  to  additional  assurances  If  such  is  the  case,  you  will  be  notified 

.As  the  duly  aulhor-.;ed  representative  of  the  applicant  I  certify  that  the  applicant 


1  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  'including  funds  sufficient  to 
pay  the  non  Federal  share  of  project  costs!  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  m  this  application 

2  Will  give  the  awarding  agency,  the  Comptroller 
General  of  tht  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative. 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award, 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives 

3  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain 

4  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency 

5  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  142  L"  S  C    55  4728-47631 

relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  reg-ula'.ions  specJ"ied  :n  .Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
.Administration '5  C  F  R  900,  Subpart  Fl 

6  VV  ill  comply  with  ail  Federal  statutes  relating  to 
nondiscrimination  These  include  but  are  not 
limited  to  lai  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P  L  88  352i  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin,  (b) 
Title  I\  of  the  Education  Amendments  of  1972.  as 
amended  i20L'  S  C  §§  1681  1683,  and  1685  1686). 
which  prohibits  discrim.ination  on  the  basis  of  sex, 
(cl  Section  504  of  the  RehabiliUtion  Act  of  1973,  as 
amended  (29  U  S  C  5  794),  which  prohibits  dis 
crimination  on  the  bas.s  of  handicaps,  id)  the  Age 
Discrimination  ,Act  of  1975,  as  am,ended  142 
LSC5§  6101  6107).  which  prohibits  discrim- 
ination on  the  basis  of  age. 


(e)the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P  L  92  255).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse,  ifl 
the  Comprehensive  Alcohol  ,Abuse  and  Alcoholism 
Prevention.  Treatment  and  Rehabilitation  Act  of 
1970  (P  L  91-616),  BS  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism,  (g)  55  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  L'  SC  290  dd  3  and  290  ee 
3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records  'hi  Title 
Vm  of  the  Civil  Rights  Act  of  1968  '42  f  S  C  § 
3601  et  seq  ).  as  amended,  relating  to  non 
discrimination  in  the  sale,  rental  or  financing  of 
housing,  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made, 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statutets)  which  may  apply  to 
the  application, 

7  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Properly 
Acquisition  Policies  Act  of  1970  (P  L  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases 

8  Will  comply  with  the  provisions  of  the  Hatch  Act 
I5U  SC  55  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds 

9  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  140  U  S  C  55  276a  to  276a 
7),  the  Copeland  Act  (40  U  S  C  5  276c  and  13 
use  55  8741,  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U  SC  55  327  333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreements 
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10  Will  comply,  if  applicable,  with  flood  insurance 

purchase  requirements  of  Section  102(a)  of  the 
FloodDisasterProtection  Actof  1973(P  L  93-2341 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more 

11  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  iP  L  91  190)  and  Executive 
Order  (EOl  11514.  lb)  notification  of  violating 
facilities  pursuant  to  EO  11738.  (cl  protection  of 
wetlands  pursuant  to  EO  11990.  (d)  evaluation  of 
flood  hazards  m  floodplains  in  accordance  with  EO 
11988.  lel  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use  55  1451  et  seq  ).  (0 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(cl  of  the 
Clear  Air  Act  of  1955.  as  amended  (42  U  SC  5 
7401  et  seq  1. 1  g'  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended,  (P  L  93-523).  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P  L 
93-205) 

12  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use  65  1271  et  seq  )  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  amended  ( 16 
use  470),  EO  11593  'identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974I16U  SC  469a-letseq  ) 

14  Will  comply  with  P  L  93  348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance 

15  Will  comply  with  the  Latxjratory  Animal  Welfare 
Act  of  1966  IP  L  89  544.  as  amended.  7  U  S  C 
2131  et  seq  )  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance 

16  Will  comply  with  the  Lead  Based  Paint  Poisoning 
Prevention  Act  !42  U  S  C*  §S  4801  et  seq  I  which 
prohibits  the  use  of  lead  based  paint  In 
construction  or  rehabilitation  of  residence 
structures 

17  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Actof  1984 

18  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  reg-ulations 
and  policies  governing  this  program 


■  (3NAru«£  O' AijThOSiZE0CE»TiFyim3O"iC,al 


APPtlCAN'  OKOAVZATlON 
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Certification  Regarding 

Debarment,  Suspension,  and  Oiher  Responsibility  Matters 

Primary  Covered  Transactions 


Tti'S  ce'  'Z3i'0~.  IS  leqji-ed  t(  r«  fegj!a:ons  implementing  E«KjliveOft!er  12549.  Deiiamiem  and  Suspenson,  34  Cf  R  Pal  85. 
SecrDH  85.510.  Patcpails  respcs t  '.es  Tfn  reguialons  «'e  puOliSheO  as  Part  Vll  of  Bie  May  26, 1988  Ffjp-jiR;<;';!;f  (pages 
i9;5j.;;211)  Copies  ol  ifte  reg.  a:.o.-s  n,  be  oDaneC  b>  oonacimg  Die  US  Depatmeni  ol  Educason.  Gwts  and  Co'.i'acis  SeMoe, 
i%  l.!aYa.-id  Avenue,  S  W.  (Room  3633  GSA  Regional  0!f.ce  Buildng  No.  3).  Wasningion.  D  C,  2C202,  telephone  (202)  732-2505 

(SE=CRE  COMPLETING  CERTIFICATION.  READ  IteTRUCTIONS  ON  REVERSE) 

(1 )  The  p'ospectirt  p-mary  palcpani  certifies  to  the  best  of  its  iinowietlge  and  belef.  that  it  and  its  pnncipals; 

(ai  A;e  nol  piesensy  debarred,  suspended,  proposed  lor  debarment,  dedared  ineligible,  or  wluntanty  eiduded  from  cowered  transactions  by 

a-iy  FeSe-a!  depat-e-'i!  or  agexy. 

(b)  Have  •^ol  wi-m  a  f-.-eeyear  per,od  preced.ng  tns  proposal  been  convicted  of  or  Had  a  omi  ludgmeni  rendered  aga^nsi  (hem  for 
co-nmiss'O-  of  f'ajd  or  a  c--i  rai  offense  m  con.nec'.on  w  r  osiaimng.  a5e'T.p:ing  to  oblam.  or  perform ir-g  a  puOic  (Fedefal.  Siale  or  local) 
l-ansaction  or  cc.-t-ac:  ■j.-.aer  a  p,bi :  iransacnon.  vioiason  of  Fede'ai  c  Safe  anfi'.-usl  staiufes  or  commission  of  embezziemeni,  itiefl, 
lo'gery,  bribe7  fa'S'Scation  o.-  desfrjcion  of  records,  making  false  slaiements.  or  receiving  stolen  property; 

(c)  fee  noi  preseniiy  mdcled  lor  or  orerwse  oiminally  of  ovilly  charged  by  a  governm.en!al  entity  (Federal.  Sate  0'  local)  win  comm-ssion 
of  ar'y  Of  tfie  cffenscs  enjrr.eraied  m  pa'ag'apn[i)(b)  ol  Bus  certiJcaion;  and 

(di  Have  nol  wr.n  a  Ifi-ee  year  pe-iod  preceding  inis  appleaton. proposal  tiad  one  or  more  public  iransadons  (Federal.  Siaie  or  local) 
lemiinaied  for  ca-se  or  dela-ii. 

(21  V.-ie-e  |rie  p-ospect  ve  pni^ary  patopan!  is  ufabie  to  eetfy  lo  any  ol  me  statements  in  Jrs  certifieation.  sucti  prospective  participant  stialt 
a"a:i  an  e>pia-.ason  lo  tr.  s  proposal. 


Na~e  *.■!<!  T„-e  Of  Ajno.-.;eo  Repiesentauve 


Sig'-atjre 


Da'e 


Instructions  for  Certification 

1.  By  sigii'.g  a^!:  5jDr7i,:;!ng  ttiis  prcposal,  the  prcspeclve  pn.marY  paricipanl  is  pro.id.ng  ne  celificaiion  set  oul  tjelow 

2.  The  inability  of  a  person  lo  provide  Ihe  certfica'jon  required  beio*  will  no!  necessanly  resjf!  m  denial  of  participation  in  tfiis  ccvered 
transaction.  The  prospeclve  pa'lcipan!  shall  submit  an  expla'^lion  of  »<tiy  it  cannol  proviae  the  cerfi'icaion  sel  o-J,  teio*  The  ceificalon 
or  explanation  wiii  be  considered  m  connection  wlh  the  depaimenl  or  ajexy's  dele-ninaion  whether  lo  enter  in:o  this  transaction 
However,  failure  of  Ihe  prospective  pnma^  paricipanl  lo  lurrush  a  cenrication  or  an  explanaSon  shall  disqualify  such  pe'son  from 
pancpaion  m  this  transaccon. 

3.  The  certification  in  this  clause  is  a  material  representation  of  lact  upon  which  reliance  was  piacec  when  the  departmeni  or  agency 
de:e™,ne3  lo  enler  inio  this  transaction.  II  il  is  later  ae'erTnined  that  the  prospective  pnira-y  pa-Odpa'!  luiowngiy  rende'ed  an  e-roneous 
cet.fiCilion,  in  addition  lo  other  remedies  available  lo  the  Federal  Gove.Timeni,  ne  departTieni  or  agency  ir.ay  lerr^inaie  th:s  fa'saclion  lor 
ca-se  or  default. 

4   The  prospective  prirrary  paticipant  shall  provide  imr,edia;e  wntten  notice  tc  the  depatnent  or  agexy  lo  whom  this  proposal  is 
submitted  if  at  any  time  ihe  prospective  pnmary  participant  learns  that  its  certfication  was  erroneous  when  subiniited  or  h,as  become 
erroneous  by  reason  of  changed  circumstances. 

5.  The  terrrs "covered  Uansaction."  •deta-red,"  'suspended,' "ineiigib'e."  "lowe-  ter  cove-ed  tra'Mclion,*  "palcipai!.'  'pe-sc-.' 
■pr.mary  covered  Iransacnon,"  •pnxipal,'  'proposal,'  and  'voluntarily  excluded.'  as  used  in  this  clause,  have  the  meanings  sel  oul  in  the 
Definiiions  and  Cove'age  sections  ol  the  ailes  implementing  ExecuCve  Order  12549  You  may  contaci  the  depat^'er^i  c  agency  to  vKhich 
this  proposal  is  being  submitted  lor  assistance  in  obtaining  a  copy  of  those  reguiasons 

6.  The  prospective  pnma^  pa'iiCipan!  ag'ees  by  submitting  ihis  propcsa'  thai,  should  the  propcsed  ccve'ed  transacto"  be  e'lered  into, 
il  shall  nol  itnowingiy  enler  inio  any  lov«er  tier  covered  transaction  wiih.  a  pe'Son  who  is  debased  suspended,  deda'ed  ine'c  sie,  or  voiuniamy 
excluded  from  participation  in  ihis  covered  Iransaction.  unless  authori2ed  by  the  depatmeni  or  agexy  enienng  inic  tiis  transaction. 

7.  The  prospective  primary  participant  further  agrees  by  submitting  ihis  proposal  th,al  il  will  ixiude  the  clause  Mied  "Certfication 
Reja:J..-i3  Dcba:.Tie.".i,  Suspension,  Ineligibility,  arvJ  Voiunlary  Exdusion-iower  Tier  Covered  Transactions.'  provided  by  the  Oepa'.nent  or 
agency  enienng  inio  th.s  covered  Iransaction,  without  modification.  In  all  lower  tier  covered  transactions  and  in  all  soictaiions  lor  lower  ter 
cove-ed  l-ansacbons. 

e.  A  participant  m  a  covered  transacton  may  rely  upon  a  certification  of  a  prospeciive  participant  m  a  lower  ter  ccve-ed  transaction  that 
il  IS  not  debarred,  suspended,  ineligible,  or  volunta-iiy  excluded  from  the  covered  transaction,  unless  il  knows  th,at  the  cenilcation  is 
erroneous.  A  participant  nay  decide  ihe  melhod  and  Irequexy  b^  which  ii  deiemiines  the  eligibility  of  its  pnnapais.  Each  panopani  may 
but  IS  XI  required  to,  checii  ihe  tonp-ocuremeni  lust. 

9.  Nothing  coniaixd  in  the  foregong  5h.all  be  corsr  jed  lo  reqjue  estaWishmeni  of  a  system  of  records  in  order  lo  render  m  good  la  7i 
the  certification  required  by  this  clause  The  k.xv/edge  and  informaion  of  a  participant  is  xl  required  ic  exceed  thai  w^,ich  is  xrr.aliy 
possessed  by  a  prudent  person  in  the  ordinary  course  of  busixss  dealings. 

10  Except  for  transacliOhs  aulhonzed  under  paragraph  6  of  these  instructions,  if  a  partcipanl  in  a  covered  transaction  knowingly  enie's 
inic  a  lower  ter  cove-ed  fansaclion  with  a  person  who  is  suspexed,  debarred,  ixiigWe,  or  voluntas  excluded  Irom  panopaton  m  this 
Iransaclion,  in  addition  to  other  remedies  available  lo  the  Federal  Government,  the  depanmeni  or  agexy  may  lenninaie  this  iransaccon  tor 
ca-se  or  de'ault. 
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DEPARTMENT  OF  ENERGY 

48  CFR  Part  927 

Acquisition  Regulation,  Patent,  Data 
and  Copyright 

agency:  Dfpartment  of  Energy. 
action:  Notice  of  cancellation  of  public 
hearing. 

summary:  On  August  5,  1988,  the 
Department  of  Energy  published  in  the 
Federal  Register  a  proposed  amendment 
with  request  for  comment  regarding  48 
CFR  Part  927,  Acquisition  Regulation. 


Patent.  Data  and  Copyrights  (53  FR 
29494).  That  notice  provided  for  a  Public 
Hearing  on  the  matter  to  be  held  on 
September  14, 1988.  and  provided 
further  that  requests  to  present  oral 
statements  thereon  must  be  received  no 
later  than  August  29. 1988. 

Since  no  requests  to  present  oral 
statements  thereon  have  been  received 
by  the  Department,  the  Public  Hearing 
on  the  matter  scheduled  for  September 
14, 1988  is  cancelled. 
DATES:  Written  comments  on  the 
proposed  amendment  are  due  no  later 
than  September  23, 1988.  in  accordance 


with  the  aforesaid  proposed  amendment 
with  request  for  comment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  M.  Webb.  Department  of  Energy 
Procurement  and  Assistance 
Management.  Office  of  Policy.  MA-421. 
Washington.  DC  20585:  Telephone:  (202) 
586-8247, 

Berton  ).  Roth, 

Director.  Procurement  and  Assistance 
Management  Directorate. 

[FR  Doc,  88-20872  Filed  9-9-88:  11:34  am) 
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676 35081 

Proposed  Rutes: 

13 34795 

14 34795 

17 34560,  35210,  35215 

611 34322 

672 33897.34322 


LIST  OF  PUBLIC  LAWS 

Note;  Uq  public  bills  wtiich 
have  t}ecome  law  were 
receivect  tjy  the  Office  of  the 
Federal  Register  lor  inclusio" 
m  today's  List  of  Public 
Laws. 

Ijisl  LisI  ,\ugli^l    (0    !9ti« 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register  is 
published  weekly  it  is  arranged  fn  the  order  of  CFR  titles,  prices,  and 
revision  dates. 

An  asiensk  CI  precedes  each  entry  that  has  been  issued  since  last 
week  and  wh.ch  is  now  available  lor  sale  at  the  Government  Pnnuno 
Office.  ^ 

Naw  units  issued  dunng  the  week  are  announced  on  the  back  cover  ol 

the  daily  Federal  Register  as  they  become  available. 

A  checklist  of  current  CFR  volumes  composing  a  complete  CFR  set 

also  appears  m  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly 

The  annual  rale  for  subscnption  to  all  revised  volumes  is  $595  00 

domestic.  Si  48  75  additional  lor  foreign  mailing 

Order  from  Supehntendent  of  Documents,  Government  Pnnttng  Office 

Washington,  DC  20402,  Charge  orders  (VISA,  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

783-3238  from  8:00  a  m  to  4:00  p,m,  eastern  time.  Monday— Friday 

lencGot  holidays). 

Title 


Price 

SlOOO 
11.00 
1400 

.  14  00 
.  15  00 
.    11.00 

.  1500 

.  11  00 

.  16  00 

.  23.00 

.  18  00 

.  22  00 

.  1100 

.  )7.00 

.  32.00 

.  J600 

.  1500 

.  1200 

.  11  00 

.  17  00 

.  9  SO 
11  00 
21  00 

leoo 

650 
1100 

19  00 
1700 

leoo 

1400 
1300 
1300 
24.00 
10.00 

1100 
1000 
1400 
1300 
1800 
12.00 
20.00 

21  00 
60-139...- _ - 19  00 


1.  2  (2  Reserved 

3  (1987  CompMotion  and  Ports  100  ond  101} 

4 

S  Parts: 

1-699   

700-  1 199 LJIT™!"". 

1200-EiK),  6  (6  Reserved) ."."-'." 

7  Parts: 

0-26    - 

27-4i ]2Z." 

46-51 1     Z 

52 '~ 

53-209 Z 1_" 

2 1 0-  299 .~ ] 

300  399 "'... 

400  699 ] ZZZ 

70&  899 ZZl 

OlO  D99  

1 OOO    1059 ."_.ZI__!I 

1 060   1119 - "Zl_.l~ 

1 1 20   1 199 .ZZZZZZ 

1200-1499 ~__Z, 

1500-1899 Z. '. 

1900-1939 ZZZIZ 

1 940- 1 949 ~ZZ.Z. 

1950   1999-- ZZZZ 

2000-End 


9  Pans; 

1-199 

200-End 

10  Parts: 

0  SO     

51-199   

200-399...- 

400-499 , 

500  End  

11 


I 


/'J 


?'.'0  299  ... 
300-499  ,- 
500-599  - 
600-End  ... 
13 

14  Parts: 
1-59 


Revision  Date 

Jon  1,  1988 
'  ion  1,  1988 
Jon    1,  1988 

Jon  1.  1988 
Jon  1,  1988 
Joi    1,  1988 

Jon.  1.  1988 

Jon  1,  1988 

Jon  1.  198fi 

Jon  1,  1988 

Jon  1,  1988 

Jon  1,  1988 

Ion  1,  1988 

Jon  1,  1988 

Jon  1,  1988 

Jon  1,  1988 

Jon  I,  1988 

Jon  I.  1988 

Jot  1,  1988 

Jon  1.  1988 

Jon  1,  1988 

Jan  1,  1988 

Jon  1    1988 

Jon  1,  1988 

Jon.  I,  1988 

Jon  I.  1988 

Jon.  I.  1988 
Jon.  I.  1988 

Ion  1,  1988 
Ion.  I.  1988 
'Jon.  1,  1987 
Jon,  1.  1988 
Jon  I.  1988 
July  I.  1988 

Jon  1.  1988 
Jon,  1,  1988 
Jon  1,  1988 
Jon  1,  1988 
Jon  1,  1988 
Jon.  I.  1988 
Joi.  1.  1988 


140-199 
200-1199 

1200-End 

15  Parts: 

0-299 

300-399 

400-tnd.— 


— - - 9  50 

- 20  00 

- - — 12  00 

- - 10  00 

— - JO.OO 

14  00 

16  Parte 

O-"' - 12.00 

'50-999     ,3  00 

lOOO-End         - _ 19  00 

17  Parts: 

1-199 


20O-239-.. 
540-W 

18  Parte 

1-149 

lSO-279 

280-399 

400-(nl 


19  Parte 

1-199  

200-End 

20  Parts: 

1   399 _, 

400-499 

500-6id 

21  Parte 

1-99   

100-169 

170-199 

200-799 

300-499 

500-599 

600-799 - 

800-1299  

1300-End 

22  Parts: 

1-299 

300-Eni)..- 

23 

24  Parte 

0-199  

200-499 

500-699 

700-1699 

1700-lnd 

25 

26  Parts: 

55  I  0  1-1  60 

55  1  61-1  169 

5  6  1  170-1  300.- 
55  1  301-1  400.- 


J<m.  1. 
Jon.  1. 


1988 
1988 


55  1  401-1  500- 

55  1  501-1  640 , 

55  1  641-1  850 , 

55  1.851-1  10OO..-, 
55  1  1001-1  1400„ 
55  1  1401-tnd  ...-.., 

2-29   

30-39 „ 

40-49  

50-299 

300-499 

500-599 

600-End 

27  Parts: 

1-199 -.- 

200-End 

28 


..    M.OO 

-  14.00 
_   }1  00 

-  1500 

-  12.00 

-  1300 

-  9.00 

-  J700 
..     550 

-  12.00 
..  2300 
..   2500 

1200 

-  14.00 

-  1600 

-  500 
..  2600 
..  20.00 
..  7.50 

1600 
600 

.    20.00 

.    1300 

1600 

.    1500 

.    2600 

.     950 

19  00 

15  00 
24  00 

..   1300 

..  23.00 

,.   1700 

14  00 

24  00 

,   1500 

,   1700 

,  28  00 

.   1600 

21  00 

19  00 

1400 

13  00 

1500 

15.00 

800 

600 

23  00 
13.00 
23.00 


Revision  Dale 

Jor  1     1966 

Jon  1     1988 

Jon  1     lOBS 

Jon  1    1988 

Jon  1    1988 

Jon  1     1968 

Jon  1     19S8 

Jon  1     1988 

Jon  1     1988 

Apr  1,  1988 

Apr  1,  1988 

Apr  1     1988 

Apr  1     1988 

Ape  1    1988 

Apr  1    1988 

Apr  1    1938 

if  1     1988 

Apr  1     1988 

Apr  1     198S 

Apr  1    1988 

Apr  1     1988 

Apr  1     W8« 

Apr  1    1988 

Apr  1,  1988 

Apr  1    1988 

Apr  1.  1988 

Apr  1,  1988 

Apr  1,  1988 

Apr  1     1988 


Apr.  1, 

Apr    1. 
ipr    1 


1988 
1988 


Apr  1     1988 

Apr  1,  1988 

Apr  1    1988 

Apr  1.  1988 

Apr  1,  1938 

Apr  1     1988 

Apr  1     '988 

Apr  I,  1988 

Apr  1,  1988 


1988 


Apr  1, 

Apr  1.  1988 

Apr  1,  1988 

Apr  1.  1988 

Apr  1,  1988 

Apr  1     1988 

Apr  1.  1988 

Apr  1,  19B8 

Apr  1,  1988 

Apr  1.  1988 

Apr  1,  1968 

Apr  1,  1988 

'  Apr  1    1980 

Apr  1    1988 

Apr  1,  1988 

Apr.  I.  1988 

July  I,  1987 
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29  Parts: 

a-M            _       ._       

16  90 
?00 

24  00 
.  lQ-00 
.    28.00 

.    aso 

10  00 

23  00 

2a  OO 

8  50 

13  00 

.    12  00 
.    16  00 

.    ISM 

.  v»oe 
.  ■*» 

.    20.00 
.   23.00 
.   21  00 
.    1300 

.    15  OO 
.    16  00 

.    27  OO 
.    1900 

.    20  00 

-  11  00 

-  23  00 

9  OO 

.    12  OO 

.   2O00 

13  00 

.    21  OO 

.    16  OO 

13  00 

.    21  00 
.    26  00 
.    24  00 
.     12  00 
.    25  00 
.    23  00 
..    18  00 
..   2»08 
..22  00 
..   21  09 
..    27  OO 

-13  00 
..    13  00 
-14  00 
..     6  00 
..      4S0 
..    13  00 
..      9  50 
..    13  00 
..    13  00 
-13  00 
-.    13  00 
„    10  00 
„   23  0O 

„  r2  00 

-  .  8.50 

ReviswM- 

)utT  1 

Wv  1 
M»l 
Ju>«  1 
Ju/,  t 
kdi  1 
*>»  I 
M1  1 

Ju<Y  1 

IT  ' 

»«»  1 

kJ,  1 

•  iWv  1 

•  **»  I 

•totri 

JuttI 
July  1 
Jul,  1 

•  kit  I 
Jutv  1 
MY   1 

IDIY    1 
M>   1 

im,  1 

Jui»  1 

JuJ.   1 
U«   1 

IiJy  1 

lutY   1 
MT  t 

My  1 
My  1 

M,  1 

My  1 
My  1 

XjtY 
My  1 
My 

J^jlY  1 

k*i 
Jot, 
M, 

My 

M, 

'My 

•  Ur, 
"  My 

'  JulY 

'  Jul, 

'M, 

'M, 

"  M, 

«  Ml 

'  M, 

Jut, 

Jul, 

M, 

M, 

DstB 

1987 

klA-19C)                

J<K7 

NS7 

Q0A-"*O^                ,    ,, 

Me7 

1987 

»11     IDI^                                                               ,     ,,, 

IIU 

1926                          .               

W87 

1967 

30  Parts: 

n-wj                    

»^7 

200  6«            _ _ _ 

IQO-iM         _ 

31  Parts; 

fVX»                      

WW 

we; 

1997 

200-tiiO            „ 

HPBrts; 

1     >»    \M1     1                                                                   

19S7 

19S4 

1     ^    VfiJ     (1               

19»4 

1994 

1    1S9               _ _ 

igft-?9g          _.„ 

N87 
1987 

1987 

630-6^           

1936 

70O-799        _ _ 

1987 

300-End                           _ _... 

na? 

U  Parts; 

1-tW                „ 

20O-{nd               „ 

198J 
1987 

34  Parts; 

1987 

t«V.?99                                

1987 

1987 

36 

3«  Parts; 

1.M9 

1997 

1987 

■We-E>id       

•37 

38  Parts; 

0- 17                   

1998 
1998 

1937 

1 3  -fnd            „ 

39 

40  Parts; 

1997 
1987 

52  __ _ 

Al-fO 

19B7 

et  v> „ 

100-149            „.    . 

1987 
1997 

150-ta9                

1997 

MO-Tat         

1997 

4MJ-424                

1997 

4?5-*« 

7«>-b«i           _. 

4 1  CTiapters: 

1    1-1  10  1-10            ._      

1 .  1  - 1 T  »  Afifxndix.  2  (2  tlMrMd) 

3-4..    

.  1987 

1937 

.   1994 
1984 
1994 

7        

a                                         ,          , 

1984 

9 

10-17                                       

H#94 

13,  Vd  I  Pom  IS „ 

13.  »0(    ■    Porn  S^  19 „ „ 

1 3,  Vol  a   P«n  20-5a        

.  Wa4 
1984 

15    100            __ _„    

1    '00                _ „. 

1984 
1787 

101               _ 

.  1987 

■fffj   200     _. 

201  -f™(                  

.  1988 
1987 

Title  Pric«         l»ev1»ion  Dato 

42  Parts: 

'   60 15  00  Oct  1    1987 

6  1    399 5  SO  Oo  1     1987 

400  429         _ 21  00  Oct  1     1987 

130  tno          - -     V4  00  Oct  1     1987 

43  Parts: 

1    9V)           „ _ 15  00  On  1    1997 

1000-3999  24  00  Ot)  1    1987 

4000-ft«)  1100  Oa  1.1987 

44  19  00  Oct  1     1987 

45  Parts: 

:    199          14  00  Oct  1    1987 

200  499       9  00  Oct  1    1987 

500-1199    18  00  Oct  1    1987 

1200-tM      14  00  Oct  1    1987 

4«  Parts: 

1   40             . 13  00  Oct  1.1987 

4;#»         13  00  Oct  1    1987 

Ti  tl           7  00  Oct  I    1987 

90   '39          12  OO  Oct  1    1987 

140- I S5 12  00  OCT  1    1997 

ISA- 165. 14  00  Oct  1     1987 

l!,6-199    UOO  Oct  1.  1967 

2lX)-499       -.„.    19  00  Oct  1,1987 

500-£nd      _ 10  00  Oct  1.1987 

47  Parts; 

0-19               17  00  Oct  1     1987 

20-39           2100  OO  1    1987 

40-«9          leOO  OCT  I    1987 

73    79             17  00  Oct  I.  1987 

at-tad        _ _ 20  00  Oct  1     1987 

4(c^apt■ra: 

1    Pwts  1 -51) 26  OO  Oct  1    1987 

1  Pwti  52-«) 16  00  Oct  1     1987 

2  Pt»n  201-2S1) 17  00  Oct  1     1987 

?    PoCTi  2Sa-2<9) 15  00  OCT  1     1997 

3  «               17  00  Oct  1     1997 

'     ,4            24  00  'Oct  1     1997 

15  tnd        _ 23  00  Oct  1,1987 

4»  Parts: 

1    99 10  00  Oct  1     1997 

100-  1"7      2S00  Oct  1.1997 

179-199     ..„ 19  00  Oct  1     1987 

;q&399    17  00  Oct  1    1987 

400-999     22  00  Oct  I     1997 

1000-199  — 17  00  Oct  1     1987 

I20atr«;    -__ 18  00  Oct  1     1987 

50  Parts: 

1     199        HOG  OCT  1.1987 

200-599   12  00  Oa.  I,  1987 

600  End        14  00  OCT.  1.  19»7 

CPU  nvle.  m^  Fffvjinqi  A«M     29  00  J»i  1     198S 

'..j<T£..et,  ms  Cie  M»  595,00  1988 

*Acroftcrw  Oil  EA'wn. 

Caripiete  s«t   o^  wite  staling) —_-.—_—_.  125.00  WS4 

i->TtDi«tR  -^    one  nm«  motlifXj  .,,„....____ ..  11S.00  19C& 

'jwOicnctiQd    moiled  as  flitted  —.______  ICS.OO  VHff 

'j.jDi;-it'iai    rtyjHied  OS  »soed  185,00  WJS 

iiidj.idiyol  -jx^  3  75  1998 

6«.r)^i«  'rn*  3  n  ar  w^jrM  cofnpriatxir    tv^  *v^in^  v^  ^  p'ev»>..,  .^um^s  JkmW  be 

,aia«iefl  «  J  per^ioneni  -ete»Bnt#  wnj"-* 

**i  »r.*m*n»flis  'o  tw  »»^Tie  *i»p  :rTt.ni»oatM  -tu'^q  t*  5*^0.!  lor     i     1987  to  Dec 

3:     199;    tHt  '>»  .^njote  .nued  Mmir^  1     >•**>    tiwwtd  Be  --tcwwd 

'  tte  vn«n«neo4^  'r,  'In  foe^ne  vera  grainwt^atee  «^«>e  me  pe'ioe  Apr     '     ^960  10  MvYt. 

]-     196^    1^  a«  .oiuneneued  :»  3i  A»     1     WgC    iJwute  He -elaMe 

"t»   Joi>    '■       =3S   e*i«<  at    3?   '"7C  P-r^\    ;     ^  89  rooiari  3  ™oie  an^Y   tor   ^am   1    39 

r^eMwt    -w  ite  "-^  'e«t  arf  It*  Oetens*  AcqunitKYi  Requtotiooi  r  fani    1    39     coneult  tt^ 

t»e*  'TO  *T»ume^  Slued  at  of  mtj   1     '^6J    tooiarwyj  tfiose  gtr^', 

'  *c  »TW.™*nent^  'o  ifn  viA^me  werp  promu4qoted  Suf^q  tti*  pe'tod  M,    1      1996  to  June 

30     'ty^    't^  .fB  .otutne  ^loed  »  at  M/N  I     w^C    itiot*t  &e  -etomed 

Itw  Wv    '      1 98S  Mtnen  441    ;te  ,.)iopte.i    I     I OC  '.ontMii  a  to'p  a«itY  'oi    'hoctw;   t  ro 

*9  nctuMve    ta<  tte  t^att  tent  at  atacirwoen'  'eqirtotioiti  r  ■'•vx^f,      k  t^    :af,j«t  ts*  atevet. 

0R  .atuexti  .iweo  K  at  Juit   1      ''SJ  :ont(«nm9  ttwve  ;tiapieti 


New  edition  now  available.... 


for  those  of  you  who  must  keep  informed 
about  Preskl«ntlal  Procl«matk>ns  and 
EitcutW*  Oni«rt,  there  is  a  convenieni 
re*efe^ce  source  ttiai  w^h  make  researchi-^g 
tnese  documer^ts  much  easier 

Arranged  by  sub|ecT  matter   this  edition  of 
the  Cocfif'carion  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  dunng  the  period  January  20    1 96 1 , 
through  January  ?0  1985    and  whtch  have  a 
contmmnq  effect  on  \t\e  public    For  those 
documents  thai  have  been  affected  by  other 
proclamations  or  E«ecut've  orders,  the 
codified  te)ft  presents  the  amended  version 
Theretofe   a  reader  can  use  the  Codificatrort 
to  determine  the  latest  texi  of  a  document 
wTttxxit  having  to    reconstruct"  it  through 
extensive  research 

Special  features  ifKiude  a  comprehensive 
index  arid  a  table  listing  each  proclamation 
and  Executive  order  issued  dunng  the 
196M985  penod  — along  with  any 
amendments^an  indication  of  its  current 
status,  and,  where  applicable  its  tocatjon  m 
this  volume 

Pjtwsned  by  tt^e  Ctftxre  o*  the  f  ©Owai  t^eqisier 
NatKXial  Archives  ary]  Records  Adrrnmstra'jon 

Oder  t^om  Sup«wT"tefyle"t  ot  3ocijr-ienta. 
U  5   Govemn>ent  Pnoong  Olice. 
Aash*r^ion   0  C    20402 


MAIL  ORDER  FORW     To 

Superintendent  of  Documents,  U  S  Government  Pnntmg  Office,  Washington.  D  C  20402 


E-^dosed  'S  5  . 


.Dc.ec*'^ 


Deposit  Account  No  I 


i J  monef  orae'  Of  charge  to  my 


Credit  Can  O'defs  O-^w 
■^otai  charges  S 


Fill  in  the  boxes  below: 


•  6105 


Expiration  Date  . 
Month;  Year        I 


Master  Charge 
Interbank  No 


CtaVO*  Ordtrs  may  be 

t^ephonedto  the  GPO  order 
d«sk  at  (202)763  3238 

•rom  8  00a  m    to  4  OOp  m 
eastern  time.  Monday-Friday 
(except  holidays) 


f^ease  send  rne  , 


copies  of  the  Codification  of  Presidential  Proclamations 


and  Executive  Orders  at  $20  00  per  copy   Stock  No   022022  00' 


NAME — F'RST,    LAST 

COMPANV    NAME   OR 

ADDITIONAL 

ADDRESS 

i 

L 

NE 

STREET   ADDRESS 

1 

1 

CITY 

!             1 

ST«TE 

ZIP 

CODE 

hjf'    COUNTRY 

i 

i 
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Briefntp  on  H<rw  To  I  se  the  Federal  Register — 
For  mfonrwfKTn  on  br7*»fTnps  :r.  Ch.-.cja^a.  IL  sef 
firmouncement  on  the  inside  ccxer  of  this  issue. 
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FEDER.\L  REGISTER  Published  daily.  Monday  through  Fnday 

(not  publrshed  on  Saturdays,  Sundaya,  or  on  ofHciai  holiday?;, 
by  the  Office  of  the  Federal  Reyster,  National  Archives  and 
Records  .Administration.  Washinston,  DC  2040a  under  the 
Federal  Register  Act  (49  Stat-  500,  as  amended.  44  V  S  C.  Ch 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distnbution  is  made  only  by  the 
Supenntendent  of  Documents,  V  S    Crovemment  Printing  Office. 
Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  Issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  orders  and  Federal  agency  documents  having  general 
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Presidential  Documents 


Proclamation  5857  of  September  9,  1988 

Youth  2000  Week,  1988 


By  the  President  of  the  United  Stales  of  .America 
A  Prodamation 

America  is  at  once  the  world's  oldest  Republic  and  a  .N'ation  whose  spirit  is 
made  forever  young  by  our  heritage  and  our  future  of  liberty,  justice,  and 
opportunity.  The  Amencan  people  cherish  the  children  God  has  granted  us. 
We  seek  to  give  young  people  a  good  start  m  life  through  our  care,  encourage- 
ment, and  training  and  our  transmittal  of  the  enduring  values  that  provide 
stability,  vision,  and  strength.  Youth  2000  Week,  1988,  offers  us  a  chance  to 
reflect  on  our  success  in  these  areas:  on  the  good  qualities  and  countless 
achievements  of  young  Americans;  and  on  all  we  can  and  must  do  to  guide 
and  assist  youngsters  into  responsibility,  self-reliance,  and  fulfilling  lives  as 
adults— into  saying  yes  to  life  and  to  healthy  attitudes  and  behavior. 

Just  as  in  generations  past,  the  continued  well-being  of  our  country  depends 
on  the  development  and  preparation  of  youth  m  the  skills  they  will"  need  and 
on  their  understanding  and  awareness  of  the  freedom,  faith,  and  opportunity 
that  are  at  the  heart  of  America's  greatness  and  goodness,  TTiese  goals  will  be 
attainable  in  coming  years  if  all  of  us— private  citizens,  business,  labor, 
voluntary  and  professional  organizations,  church  groups,  educators,  govern- 
ment, parents,  and  young  people  themselves— work  together,  building  on  the 
strengths  of  family,  community,  and  country. 

Youth  2000  is  a  nationwide  call  to  action  designed  to  encourage  people  m  all 
sectors  of  society  to  help  young  Americans  along  the  road  to  mature  adult- 
hood and  economic  and  social  self-sufficiency.  We  can  all  do  our  share  to  help 
youngsters  avoid  or  solve  problems  such  as  illegal  drug  use  and  alcohol  abuse, 
illiteracy,  dropping  out  of  school,  and  cnme  that  cut  across  all  social,  econom- 
ic, and  geographic  boundaries  but  are  particularly  acute  m  areas  of  rural  and 
urban  poverty. 

America's  economic  freedom  and  the  spint  and  ingenuity  of  our  people  have 
long  guaranteed  our  progress  and  prospenty.  We  can  continue  and  expand 
these  strengths  as  we  approach  and  enter  the  2l6t  century.  Employment 
opportunities  will  abound  in  the  year  2000.  but  these  new  jobs  will  increasing- 
ly require  workers  who  are  able  to  read,  compute,  and  learn  new  skills,  and 
who  have  acquired  education  or  traimng  beyond  high  school.  This  is  a  goal  we 
can  reach  if  we  remain  true  to  the  selfless  volunteer  spint  and  the  confident, 
forward-looking  vision  that  have  always  sustained  us. 

NOW.  T>lEREFORE,  I.  RO.VALD  RE.AG.AN.  President  of  the  United  States  of 
America,  by  virtue  of  the  authonty  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  the  week  of  September  11  through 
September  17,  1988,  as  Youth  2000  Week,  I  call  upon  all  Americans  to  obser\e 
this  week  with  appropriate  programs,  ceremonies,  and  activities. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  9th  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 


pn*  Doc-  98-20943 
Filed  9-9-88:  4:35  pm] 
Billing  code  3195-ol-M 
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BdHMial  note:  For  the  President's  remarks  of  Sept.  S  on  signing  Proclamation  5657.  see  the  Weekly 
ConpUation  of  Presidential  Documents  (vol.  24,  no.  36). 
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Presidential  Documents 


Executive  Order  12650  of  September  9    1988 


Establishing  an  Ejner^ency  Board  To  Investigate  a  Dispute 
Between  the  Port  Authority  Trans-Hudson  Corporation  and 
Certain  of  Its  Employees  Represented  by  the  Brotherhood  of 
Locomotive  Engineers 


A  dispute  exists  between  the  Port  Authority  Trans-Hudson  Corporation  and 
certain  of  its  employees  represented  by  the  Brotherhood  of  Locomotive  Engi- 
neers. 

The  dispute  has  not  heretofore  been  adjusted  under  the  provisions  of  the 
Railway  Labor  Act.  as  amended  (the  "Act"). 

A  party  empowered  by  the  Act  has  requested  that  the  President  establish  an 
emergency  board  pursuant  to  Section  9A  of  the  Act  (45  U.S.C.  Section  159a), 

Section  9A(c)  of  the  Act  provides  that  the  President,  upon  such  a  request,  shall 
appoint  an  emergency  board  to  investigate  and  report  on  the  dispute. 

NOW,  THEREFORE,  by  the  authority  vested  in  me  by  Section  9A  of  the  Act.  it 
is  hereby  ordered  as  follows: 

Section  1.  Establishment  of  Board.  There  is  establi,shed.  effective  September  9, 
1988.  a  board  of  three  members  to  be  appointed  by  the  President  to  investigate 
this  dispute.  No  member  shall  be  pecuniarily  or  otherwise  interested  in  any 
organization  of  railroad  employees  or  any  camrr  The  Board  shall  perform  its 
functions  subject  to  the  availability  of  funds. 

Sec.  2,  Report,  The  Board  shall  report  its  findings  to  the  President  with  respett 
to  the  dispute  within  30  days  after  the  date  of  its  creation. 

Sec.  3,  Maintaining  Conditions.  As  provided  by  Section  9A(c]  of  the  Act.  fron 
the  date  of  the  creation  of  the  Board  and  for  120  days  thereafter,  no  change. 
except  by  agreement  of  the  parties,  shall  be  made  by  the  carrier  or  the 
employees  in  the  conditions  out  of  which  the  dispute  arose. 

Sec.  4.  Expiration.  The  Board  shall  terminate  upon  the  submission  of  the 
report  provided  for  in  Section  2  of  this  Order. 


[FR  Doc  88-20944 
lulled  9-^^8:  4:36  pm] 
Biliipfl  code  3195-01-M 


THE  WHITE  HOUSE, 
September  9,  1988. 


(i  ^'  crv..uJLck    \  C! 


VJL-e-'Vo-^v 
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Presidential  Documents 


Executive  Order  12631  of  September  9.  1988 

Offices  of  the  Commission  of  the  European  Communitii 


By  virtue  of  the  auttiority  vested  in  me  as  President  by  the  Constitution  and 
laws  of  the  United  States  of  America,  and  the  Act  to  extend  diplomatic 
privileges  and  immunities  to  the  Mission  to  the  United  States  of  America  of 
the  Commission  of  the  European  Communities  and  the  members  thereof.  22 
U.S.C.  Sec.  288h.  I  hereby  extend  to  the  Permanent  Observer  Mission  of  the 
Delegation  of  the  Commission  of  the  European  Communities  to  the  United 
Nations  the  same  privileges  and  immunities  as  are  accorded  to  permanent 
observer  missions  of  states  to  the  United  Nations.  I  also  hereby  extend  to  the 
members  of  the  diplomatic  staff  of  that  mission  assigned  to  New  York  to 
observe  the  work  of  the  United  Nations  and  duly  notified  to  the  United  States 
Government  and  the  United  Nations  in  that  capacity,  and  to  their  families,  the 
same  privileges  and  immunities,  subject  to  corresponding  conditions  and 
obligations,  as  are  accorded  to  members  of  the  diplomatic  staff  of  missions 
accredited  to  the  United  Nations. 

Pursuant  to  the  same  authority.  I  also  hereby  extend  to  the  West  Coast  Office 
of  the  Delegation  of  the  Commission  of  the  European  Communities  and  to  the 
officers  and  employees  of  that  mission  assigned  to  San  Francisco  to  represent 
the  Commission  to  the  Government  of  the  United  States  and  dulv  notified  to 
and  accepted  by  the  Secretary  of  State,  and  to  their  families,  the  privileges 
and  immunities,  subject  to  corresponding  conditions  and  obligations,  substan- 
tively equivalent  to  those  accorded  consular  premises,  consular  officers,  and 
consular  employees  pursuant  to  the  Vienna  Convention  on  Consular  Rela- 
tions. For  the  purpose  of  extending  privileges  and  immunities  to  the  West 
Coast  Office  of  the  Delegation  of  the  Commission  of  the  European  Communi- 
ties, its  official  functions  shall  consist  in: 

(a)  protecting  in  the  United  States  the  interests  of  the  European  Communities 
within  the  limits  permitted  by  domestic  and  international  law; 

(b)  furthering  the  development  of  commercial,  economic,  cultural,  and  scientif- 
ic relations  between  the  European  Communities  and  the  United  States  and 
otherwise  promoting  friendly  relations  between  them: 

(c)  ascertaining  by  all  lawful  means  conditions  and  developments  in  the 
commercial,  economic,  cultural,  and  scientific  life  of  the  United  States,  report- 
ing thereon  to  the  European  Communities  and  giving  information  to  persons 
interested. 

Pursuant  to  the  same  authority.  I  also  hereby  extend  to  the  members  of  the 
administrative  and  technical  staff  and  members  of  the  service  staff  of  the 
Delegation  of  the  Commission  of  the  European  Communities  assigned  to 
Washington  to  represent  the  Commission  to  the  Government  of  the  United 
States  and  duly  notified  to  and  accepted  by  the  Secretary  of  State,  and  to  their 
families,  the  same  privileges  and  immunities,  subject  to" corresponding  condi- 
tions and  obligations,  as  are  enjoyed  by  members  of  the  administrative  and 
technical  staff  and  members  of  the  service  staff  of  diplomatic  missions 
accredited  to  the  United  States. 
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This  order  is  not  intended  to  abndge  in  any  respect  pnvilefies,  exemptions  ur 
immunities  that  the  Delegation  of  the  Commission  of  the  European  Communi- 
ties may  have  acquired  or  m.iy  acquire  by  international  agreements  or  by 
Congressional  action. 


THE  WHITE  HOUSE, 
September  ft  1988. 


^  cnA-airV^    \  VJ_»~-vo-^-^ 


Fied  «-*^«;  4  37  pmj 
Biihnjf  cxie  3195-<n-M 


Presidential  Documents 


Presidential  Determination  No.  88-22  of  September  8,  1988 

E.xtension  of  the  Exercise  of  Certain  Authorities  Under  the 
Trading  With  the  Enemy  Act 

Memorandum  for  Secretary  of  State.  Secretary  of  the  Treasury 

Under  Section  101(b)  of  the  Public  Uw  9^223  (91  Stat  1625:  50  U.S.C.  App. 
5(b)  note),  and  a  previous  determination  made  by  me  on  August  27.  1987  (52 
FR  33397).  the  exercise  of  certain  authorities  under  the  Trading  With  the 
Enemy  Act  is  scheduled  to  terminate  on  September  14.  1988. 

I  hereby  determine  that  the  extension  for  one  j'ear  of  the  exercise  of  those 
authorities  with  respect  to  the  applicable  countries  is  in  the  national  interest 
of  the  United  States. 

Therefore,  pursuant  to  the  authority  vested  in  me  by  Section  101(1))  of  Public 
Law  95-223,  1  extend  for  one  year,  until  September  14.  1989.  the  exercise  of 
those  authorities  with  respect  to  countries  affected  by: 

(1)  the  Foreign  Assets  Control  Regulations,  31  CFR  Part  500; 

(2)  the  Transaction  Control  Regulations.  31  CFR  Part  505; 

(3)  the  Cuban  Assets  Control  Regulations.  31  CFR  Part  515;  and 

(4)  the  Foreign  Funds  Control  Regulations,  31  CFR  Part  520. 
This  memorandum  shall  be  published  in  the  Federal  Register. 


(FR  Doc.  8a-20987 
Filed  9-12-88:  II1O3  am] 
Billing  code  3195-01-M 
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THE  WHITE  HOUSE, 
Washington,  September  8.  1988. 
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Tbts    section    of   the   FEDERAL   REGISTER 
contains  regulatofy  documents   having 
general  appbcatxlrty  and   tegal   effect   most 
of  which  are  keyed  to  and  codtfted   m 
the  Code  of  FederaJ   RegulatKXtt.   which  is 
published   under    50    trttes   pursuant   to   44 
use     1510 

The  Code  o*   Federal   Regulations  is   so^d 
by  the  Supenntendent  of  Documents 
Pnces  of  new  books   are   listed   m   the 
first    FEDERAL    REGISTER    issue   of   each 
week 


OFFICE  OF  PERSONNEL 

MANAGEMENT 

5  CFR  Parts  302  and  333 

Procedures  for  Selecttng  Car>dldates 
for  Appointment 

aqemcy:  Office  of  Personnel 

Mdnagement 
ACTION:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  (0PM)  is  revising  its 
regulations  governing  procedures  used 
to  select  candidates  for  appointments  in 
the  excepted  service  and  for  temporary 
and  term  appointments  outside  registers 
m  the  competitive  service.  The  revised 
regulations  permit  agencies  to  tailor  the 
procedures  more  closely  to  their  actual 
job  requirements.  Under  the  revised 
regulations,  candidates  for  either  t>'pe  of 
appointment  may  be  referred  m  one  of 
two  ways:  In  order  of  veterans 
preference  without  other  rankmg;  or 
under  ranking  and  referral  procedures 
comparable  to  those  used  in  competitive 
examinations.  This  will  permit  agencies 
to  recognize  qualitative  differences 
among  candidates  for  jobs  that  require 
specialized  skills  and  training  and  will 
simplify  referral  procedures  when  jobs 
have  minimal  skill  requirements  or 
when  alt  applicants  have  substantially 
equal  qualifications.  The  regulations 
also  permit  agencies  to  consider  current 
employees  for  excepted  appointments 
on  the  same  basis  as  former  employees 
and  make  editorial  changes  to  clarify 
the  applicability  of  OPMs  procedural 
requirements 

EFFECTIVE  DATE:  Oclober  13,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Tracy  F..  Spencer.  (202)  B32-S817. 
SUPPLEMENTARY  INFORMATION:  Proposed 
regulations  were  published  for  comment 
on  December  29.  1987  (52  FR  49023). 
Comments  were  received  from  six 
Federal  agencies,  one  employee 


organlzatioa  and  one  individual.  The 
Federal  agencies  generally  supported 
the  proposed  changes,  although  some 
suggested  technical  or  editorial  changes. 
Most  comments  concerned  coverage  of 
the  procedural  requirements,  provisions 
for  assigning  numerical  scores,  and 
consideration  of  reemployment  eligibies 

With  regard  to  coverage  of  these 
regulations,  several  agencies  asked 
whether  the  revised  regulations  will 
affect  exemptions  from  the  procedural 
requirements  of  subparts  C  and  D  of 
Part  302  previously  granted  by  0PM  for 
particular  positions.  They  will  not. 
Subparagraph  302.101(c).  which 
authonzes  those  exemptions,  is 
unchanged  by  the  revised  regulations 
Ail  exemptions  listed  in  that 
subparagraph  or  granted  under  its 
authority  remain  in  effect. 

One  agency  suggested  that  Part  302 
should  not  apply  to  Schedule  C  positions 
or  to  positions  excepted  by  statute 
which  are  of  a  confidential,  policy- 
making, or  policy-advocating  nature.  An 
mdividual  suggested  that  Part  302 
should  not  apply  to  positions  filled  by 
veterans  readjustment  (VKA) 
appointments.  Total  exclusion  of  any  of 
these  positions  would  be  mconsistent 
with  5  U.S.C.  3320.  That  section  of  law 
excludes  only  appointments  that  must 
be  confirmed  by  or  made  with  the 
advice  and  consent  of  the  Senate  from 
the  statutory  veterans  preference 
requirements,  which  Part  302 
implements. 

Schedule  C  appointments  are. 
however,  exempted  from  the  specific 
procedural  requirements  contained  in 
subparts  C  and  D  of  Part  302.  That 
exemption  is  listed  m  subparagraph 
302  lOlIc),  Since  the  exemption  is  based 
on  the  positions'  policy-making,  policy- 
advocatmg.  or  confidential  character, 
the  final  regulations  expand  the 
exemption  to  include  positions  excepted 
by  statute  which  share  those 
charactenstics.  Blanket  exemption  of 
\'RA  appointments  from  the 
requirements  of  subparts  C  and  D  would 
be  inappropriate  because  the  VRA 
authority  is  used  to  fill  a  wide  variety  of 
positions-  The  provision  for  unranked 
referral  will,  however,  relieve  agencies 
from  unproductive  paperwork  when  all 
VRA  candidates  are  considered 
substantially  equal. 

With  regard  to  ranking  procedures,  an 
agency  and  an  employee  organization 
suggested  changes  to  the  requirements 


for  assigning  numerical  scores  when 
candidates  are  ranked.  The  agency 
suggested  that,  instead  of  providing  for 
numerical  scores  between  70  and  100, 
Part  302  should  require  ranking 
procedures  for  new  appointments  to  be 
the  same  as  those  used  for  promotion. 
This.  too.  would  exceed  the  intent  of  5 
U.S.C.  3320  that  appointment  procedures 
m  the  excepted  service  should  parallel 
as  closely  as  possible  those  prescribed 
for  the  competitive  service.  Subpart  A  of 
Part  302  does,  however,  provide  for 
approval  of  special  agency  plans  that 
allow  use  of  alternative  ranking 
procedures.  This  provision  is  not 
affected  by  revision  of  the  regulations. 

T^e  employee  organization  suggested 
that  the  regulations  should  set  out 
criteria  for  deciding  whether  to  rank  and 
procedures  for  rankmg  and  should 
permit  addition  of  veterans  preference 
points  to  scores  below  70  The  first 
suggestion  would  conflict  with  agencies' 
authority  to  set  qualification  standards 
for  excepted  positions.  That  authority, 
contained  in  5  302-202.  is  unchanged  by 
the  revised  regulations.  We  have, 
however,  added  to  {  302.202  a 
requirement  that  the  reasons  for  use  of 
ranked  or  unranked  referral  procedures 
and  the  quahty  ranking  factors,  if  any, 
must  be  recorded  and  made  available  to 
an  applicant  upon  requesL  This  parallels 
the  requirement  already  in  place  with 
respect  to  quahfication  standards. 

The  second  suggestion  would  conflict 
with  5  U.S.C.  3309.  which  proMdes  for 
assignment  of  extra  points  onh  '.o  "a 
preference  eligible  who  recei\'es  a 
passing  grade.'"  Since  70  is  the  lowest 
score  which  can  be  assigned  to  a 
candidate  who  meets  minium  eltgibihty 
requirements,  candidates  who  score 
below  that  level  are  ineligible  for  the 
position  being  filled  and  are  not  legally 
entitled  to  veterans  preference.  The 
regulations  have  been  reworded  to 
clarify  that  basically  eligible  candidates 
must  receive  scores  of  70  or  more. 

With  respect  to  consideration  of 
reemployment  eligibies.  the  employee 
o.gdnization  suggested  that  referral 
should  be  in  order  of  retention  standing, 
as  is  provided  in  Part  330,  which  governs 
reemployment  prionty  lists.  The  changes 
proposed  in  Part  302  parallel  changes 
proposed  m  Part  330,  which  have 
received  generally  favorable  com.menls. 
We  expect  to  issue  fma!  regulations 
revising  Part  330  in  the  near  fnture. 
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After  consideration  of  the  comments 
received,  we  are  adopting  the  proposed 
revisions  to  Parts  302  and  333  as  final 
regulations,  with  the  changes  discussed 
above  and  some  editorial  changes 
suggested  in  the  comments. 

E.0. 12291.  Federal  Regulation 

1  hiive  determined  that  this  is  not  a 
mdjor  rule  as  defined  under  section  1(b) 
of  EO.  12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
hfive  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulation  affects  only  the 
procedures  used  to  appoint  certain 
Federal  employees. 

List  of  Subjects  in  5  CFR  Parts  302  and 
333 

Administrative  practice  and 
procedures.  Government  employees. 
Office  of  Personnel  Manag(fm«nl. 
Cotiitance  Homer, 
Diredor 

Accordingly.  0PM  is  amending  5  CFR 
Parts  302  and  333  as  follows: 

PART  302— EMPLOYMENT  IN  THE 
EXCEPTED  SERVICE 

1.  The  authority  citation  for  Part  302  is 
revised  as  set  forth  below,  and  the 
authoritipft  following  individual  sections 
within  the  part  are  removed. 

Authority:  5  U.S.C.  1302.  3J01,  3302.  8151, 
E-O  10577  13  CFK  1954-1958  Corop..  p.  218): 
S  302  105  also  issued  under  5  U-S-C.  IICM, 
Pub.  L.  95-454.  sec.  3(5}:  S  302.501  also  issued 
under  5  use.  770i  eC  seq. 

2.  In  S  302.101.  paragraphs  (a),  (b),  and 
(c)(7)  are  revised  to  read  as  follows: 

i^  302.101    Positions  covered  by 
regutattons. 

I  H  i  pr-s.-^.'ors  .:.'verpJ.  With  respect  to 
!n^  dpplican.m  ot  v>'teran  preference. 
■."iS  part  dppiifs  to  each  position  in  the 
p^-'cijtive  branch  of  the  Federal 
(.-v.emment  that  is  not  in  the 
Lumpetilive  service  and  thai  is  subject 
to  the  provisions  of  title  5.  United  States 
Code,  or  subject  to  a  statutory 
requirement  to  follow  the  veteran 
preference  provisions  of  title  5.  With 
respect  to  restoration  nghts  that  are  due 
to  compensable  injury  and  appeals 
therefrom,  this  part  applies  to  those 
positions  covered  by  5  U.S.C.  8101(1) 
that  are  not  in  the  competitive  service. 

(b)  Positions  not  covered.  This  part 
does  not  apply  to  a  position  or 
appointment  that  is  required  by  the 
Congress  to  be  confirmed  by.  or  made 
with  the  advice  and  consent  of,  the 
Senate. 


(cj  Positions  exempt  from 
appointment  procedures.   '  *  * 

(7)  Positions  included  in  Schedule  C 
(see  Subpart  C  of  Part  213  of  this 
chapter)  and  positions  excepted  by 
statute  which  are  of  a  confidential, 
policy-making,  or  policy-advocating 
nature. 

3.  Section  302.102  is  amended  to  add 
the  following  language  to  the  end  of 
paragraph  (b)  and  add  new  paragraphs 
(b)  (1)  and  (2)  to  read  as  followi; 

9  302.102    Method  of  fliling  poftttton*  and 
status  of  inctimbent. 

(b)  '  *   *  When  an  employee  serving 
under  a  nontemporary  appointment  in 
the  competitive  service  ts  selected  for  an 
excepted  appointment  or  for  noncareer 
executive  assignment,  the  agency 
must — 

(1)  Inform  the  employee  that,  because 
the  position  is  in  the  excepted  service,  it 
may  not  be  filled  by  a  competitive 
appointment,  and  that  acceptance  of  the 
proposed  appointment  will  lake  him/her 
out  of  the  competitive  service  while  he/ 
she  occupies  the  position;  and 

(2)  Obtain  u-om  the  employee  a 
written  statemenl  that  he/she 
understands  he/she  is  leaving  the 
competitive  service  volimtarily  lo  accept 
an  appointment  in  the  excepted  ser\'ice. 

4.  Section  302.201  is  revised  to  read  as 

follows: 

^  302.201    Persons  entitled  to  veteran 
preference. 

In  actions  subject  to  this  part,  each 
agency  shall  grant  veteran  preference  as 
follows: 

(a)  When  numerical  scores  are  used  in 
the  evaluation  and  referral,  the  agency 
shall  grant  5  additional  points  to 
preference  eligibles  under  section 
2108(3)  (A)  and  (B)  of  title  5.  United 
States  Code,  and  10  additional  points  to 
preference  eligibles  under  section 
2108(3)  (C)  through  (C)  of  that  title. 

(b)  When  eligible  candidates  are 
referred  without  ranking,  the  agency 
shall  note  preference  as  "CP"  for 
preference  eligibles  under  section 
2108(3)  (C)  of  title  5,  United  States  Code, 
and  as  "TF'  for  all  other  preference 
eligibles  under  that  title.  (At  its 
discretion,  the  agency  may  use  the 
notation  "XP"  for  preference  eligibles 
under  section  2108(3)  P)  through  (G)  of 
title  5.  but  those  eligibles  wilt  not  be 
distinguished  from  'TP"  eligibles  in  the 
referral  process  ) 

5.  In  5  302.302.  paragraphs  (b)  and  (c) 
are  redesignated  as  paragraphs  (c)  and 
(d),  respectively;  paragraph  (a)  is 
redesignated  as  paragraph  (b)  and  is 


revised  as  set  forth  below;  and  a  new 
paragraph  (a)  is  added  to  read  -is 
follows; 

$  302.302    Eiamiriation  ot  applicants. 

(a)  Ehgibihty  An  evaluation  of  the 
quaUncalions  of  applicants  for  positions 
covered  by  this  par!  may  be  conducted 
at  any  time  before  an  appointment  is 
made.  The  evaluation  may  involve  only 
determination  of  eligibility  or 
ineligibility  or  may  include  qualitative 
rating  of  candidates.  If  the  evaluation 
involves  only  basic  eligibility,  numerical 
scores  will  not  be  assigned  and  eligible 
candidates  will  be  referred  in 
accordance  with  the  procedures 
described  in  paragraph  fe)  of  S  302.304. 
If  qualitative  ranking  is  desired, 
numerical  scores  may  be  assigned  in 
accordance  with  paragraph  (b)  of  this 
section.  Bach  agency  shall  make  a  part 
of  the  records  the  reasons  for  its 
decision  to  use  ranked  or  unranked 
referral  and,  for  ranked  actions,  the 
quality  ranking  factors  used.  This 
information  shall  be  made  available  to 
an  applicant  on  his/her  request. 

(b)  Rating.  Numerical  scores  will  be 
assigned  on  a  scale  of  100.  Each 
applicant  who  meets  the  qualification 
requirements  for  the  position 
established  under  S  302.202  will  be 
assigned  a  rating  of  70  or  more  and  will 
be  eligible  for  appointment.  Candidates 
scoring  70  or  more  will  receive 
additional  points  for  veteran  preference 
as  provided  in  fi  302.201.  Numerical 
ratings  are  not  required  when  all 
qualified  applicants  will  be  offered 
immediate  appointment.  When  there  is 
an  excessive  number  of  applicants, 
numerical  ratings  are  required  only  for  a 
sufficient  number  of  the  highest 
qualified  applicants  to  meet  the 
anticipated  needs  of  the  agency  within  a 
reasonable  penod  of  time.  The  agency 
must,  however,  adopt  procedures  to 
insure  the  consideration  of  preference 
eligibles  in  the  order  in  which  they 
would  have  been  considered  if  all 
applicants  had  been  assigned  numerical 
ratings.  An  agency  shall  furnish  a  notice 
of  the  rating  assigned  lo  an  applicant  on 
his/her  request. 


6.  In  9  302303.  paragraph  (a),  the 
introductory  text  of  paragraph  (b).  and 
paragraph  (c)(1)  are  revised  to  read  as 
follows: 

$  302.303    Maintenance  of  employmeni 
lists. 

(a)  EstoblishmenL  An  agency  shall 
enter  the  names  of  all  applicants  rated 
eligible  under  5  302.302.  on  either  the 
appropriate  reemployment  list  or  the 
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appropriate  regular  employment  list  ir 
the  following  order 

(1)  When  candidates  have  been  rated 
only  for  basic  ehgtbihty  under 
^302.3O2(a}:  \\)  Preferenc2  ebgibles 
having  a  compensable  service- 
connected  disabihty  of  10  percent  or 
more  (designated  as  "CP")  unless  the  list 
will  be  used  to  fill  professional  positions 
at  the  GS-9  level  or  above,  or 
equivalent 

(ii)  All  other  preference  eligibles;  and 
(iii)  QuatiHed  candidates  not  eligible 
for  veterans  preference. 

(2)  When  candidates  have  been 
assigned  numerical  scores  under 
§30Z3O2(b):  (i)  Preference  eligibles 
having  a  compensable  service- 
connected  disability  of  10  percent  or 
more,  in  the  order  of  their  augmented 
ratings,  unless  the  list  will  be  used  to  fill 
professional  positions  at  the  GS-9  level 
and  above,  or  equivalent; 

(ii)  All  other  qualified  candidates  in 
the  order  of  their  augmented  ratings.  At 
each  score,  qualified  candidates  eligible 
for  10-potnt  preference  will  be  entered 
ahead  of  those  eligible  for  5-point 
preference  or  those  not  eligible  for 
veteran  preference,  and  those  eligible 
for  Spoint  preference  will  be  entered 
ahead  of  those  not  eligible  for 
preference. 

(b)  Reemployment  Ust.  The 
reemployment  list  may  include  the 
names  of  current  employees  of  the 
agency  and  of  former  employees  of  the 
agency  who  are  to  be  considered  for 
future  employment.  The  list  must, 
however,  in  all  cases,  include  the 
following:  '   '  ' 

(c)  Regular  employment  Itst.  (1)  Tne 
regular  employment  list  will  include  the 
names  of  applicants  rated  eligible  under 
§  302,302  whose  names  are  not  included 
on  the  agency's  reemployment  list. 

7.  In  S  302.304.  paragraphs  (a)  and  (d) 
are  revised  as  set  forth  below  and  a  new 
paragraph  fe)  is  added  to  read  as 
follows: 

§  302.304    Arrangement  ot  ratlrt^s. 

(a)  Order  of  consideration.  Except  as 
provided  In  paragraphs  (d)  and  (e)  of 
this  section,  an  agency  shall  consider 
applicants  who  have  been  assigned 
eligible  ratings  for  a  given  position  in 
either  Order  A  or  Order  B  as  set  forth  in 
paragraphs  (b)  and  (c)  of  this  section. 

(d)  Professional  order.  An  agency 
shall  consider  applicants  who  have  been 
assigned  eligible  ratings  for  professional 
and  scientific  positions  at  the  GS-0  level 
and  above,  or  equivalent,  in  the 
following  order 

(1)  Applicants  on  the  ageitcy's 
reemployment  HsL  If  numerical  scores 


have  been  assigned,  the  appHcants  will 
be  considered  in  the  order  of  their 
augmented  scores.  If  numerical  scores 
have  not  been  assigned,  all  preference 
eligibles  will  be  considered  together 
regardless  of  the  type  of  preference. 
followed  by  all  other  reempioympni 
candidates. 

(2)  Applicants  on  the  regular 
employment  list  If  numerical  scores 
have  been  assigned,  the  apphcants  will 
be  considered  m  the  order  of  their 
augmented  scores.  If  numerical  scores 
have  not  been  assigned,  all  preference 
eligibles  will  be  considered  together, 
regardless  of  the  type  of  preference. 
followed  by  all  other  candidates. 

(e)  Unranked  order.  When  numerical 
scores  are  not  assigned,  the  agency  may 
consider  applicants  who  have  received 
eligible  ratings  for  positions  not  covered 
by  paragraph  (d)  of  this  section  in  either 
of  the  following  orders: 

(1)  By  preference  status.  Under  Ihis 
method,  preference  eligibles  having  a 
compensable  service -connected 
disability  of  10  percent  or  more  are 
considered  first,  followed  by  other 
preference  eligibles  and.  last,  by 
nonpreference  eligibles.  Within  each 
preference  category,  applicants  from  the 
reemployment  list  will  be  placed  ahead 
of  applicants  from  the  regular 
employment  list. 

(2)  By  reemployment /regular  list 
status.  Under  this  method,  all  applicants 
on  the  reemployment  list  are  considered 
before  applicants  on  the  regular 
employment  list.  On  each  list, 
preference  eligibles  having  a 
compensable  sen-'ice-connected 
disability  of  10  percent  or  more  are 
considered  first,  followed  by  other 
preference  eligibles  and.  last,  by  non- 
preference  eligibles. 

8.  In  S  302.401,  the  introductory  text  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  302.401    Selection  ar>d  appointment 

(a)  Selection.  When  making  an 
appointment  from  a  reemployment  or 
regular  list  on  which  candidates  have 
not  received  numerical  scores,  an 
agency  must  make  its  selection  from  the 
highest  available  preference  calegor>'. 
as  long  as  at  least  three  candidates 
remain  in  that  group.  When  fewer  than 
three  candidates  remain  m  the  highest 
category,  consideration  may  be 
expanded  to  include  the  next  category. 
When  making  an  appointment  from  a 
list  on  which  candidates  have  received 
numerical  scores,  the  agency  must  make 
its  selection  for  each  vacancy  from  not 
more  than  the  highest  three  names 
available  for  appointment  in  the  order 


provided  in  5  302.304.  Under  either 
method,  an  agency  ts  not  required  lo — 

9.  Section  302.402  is  revised  (to  add 
reference  to  current  employees  and 
delete  reference  to  former  employees  of 
the  District  of  Columbia  Government, 
who  are  not  covered  by  these 
regulations)  to  read  as  follows: 

§  302.402    Reappointment. 

An  agency  may  reappoint  a  current  or 
former  employee  of  the  executive 
branch  of  the  Federal  Government  who 
is  a  preference  eligible  to  a  position 
covered  by  this  part  without  regard  to 
the  names  of  qualified  applicants  on  the 
agency's  reemployment  list  or  regular 
employment  list. 

PART  333— RECRUITMENT  AND 
SELECTION  FOR  TEMPORARY  AND 
TERM  APPOINTMENTS  OUTSIDE  THE 
REGISTER 

10.  The  authority  citation  for  Part  333 
continues  to  read  as  follows: 

Authority:  5  U.S.C  1302.  3301.  S302.  E.O. 
10577.  3  CFR  1954-1958  Comp-.  p  218 

11.  The  following  sentence  is  added  to 
the  end  of  §333.101: 

§  333.101    Standard*  for  temporary  and 
term  appointments  outside  ttw  register. 

*   •   *  Cdndidtiles  found  to  be 
qualified  shall  be  assigned  either  an 
eligible  rating  or  a  numerical  score  of  at 
least  70  on  a  scale  of  100. 

12.  Section  333.102  is  redesignated  as 
§  333.201  and  revised  as  set  forth  below 
and  a  subpari  B  heading  is  added;  and  a 
new  §  333.102  is  added  to  read  as 
follovv^r— 

§  333.102    Pretereoce  tn  temporary  ar*d 
term  appointments  outside  trie  register. 

In  actions  subiecl  to  this  part,  each 
agency  shall  grant  veteran  preference  as 
folloivs: 

(a)  When  numerical  scores  are  used  in 
evaluation  and  referral,  the  agency  shall 
grant  5  additional  points  to  preference 
eligibles  under  section  2108(3)  (.A)  and 
(B)  of  title  5,  United  Slates  Code,  and  10 
additional  points  to  preference  eligibles 
under  section  2108(3)  (C)  through  (G)  of 
that  title. 

(bl  When  eligible  candidates  are 
referred  without  ranking,  the  agency 
shall  note  preference  as  "CP"  for 
preference  eligibles  under  section 
2103(3)(C)  of  title  5.  United  Stales  Code. 
and  as  "IP"  for  all  other  preference 
eligibles  under  that  title.  (At  its 
discretion,  the  agency  may  use  the 
notation  "XP "  for  preference  eligibles 
under  section  2108(3)  (D)  through  (G)  of 
title  5,  but  those  eligibles  will  not  be 
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distinguished  from  "IF'  eligtbles  in  the 

referral  procpas.) 

Subpart  B — Constderatlon  for 

Appointment 

!;  333  201     Making  appotntments  from  an 
unrankad  list. 

In  making  temporary  and  term 
appumtments  from  a  list  of  eligible 
candidates  who  have  not  received 
numerical  scores,  an  agency  shall  give 
preference  to  preference  eligibles  as 
follows: 

(a)  For  professional  and  scientific 
positions  at  the  GS-9  level  or  above,  or 
equivalent,  preference  should  be  given 
to  preference  eligibles  without  regard  (o 
the  type  of  preference 

(b)  For  other  positions,  preference 
shall  be  given  first  to  preference 
eligibles  with  compensable  service- 
connected  disability  of  10  percent  or 
more,  and  second  to  other  preference 
eligibles. 

|c)  Except  as  provided  rn  paragraphs 
(b)  and  (c)  of  §  333.202.  qualified' 
candidates  not  eligible  for  veteran 
preference  may  be  selected  only  when 
no  qualified  veteran  preference  etigibles 
are  available. 

13  A  new  §  333.202  is  added  to 
S  U)p.irt  B  lo  redil  hs  follows 

§  333.202     Making  appointmenis  from  a 
numerically  ranfcad  Itat. 

1^1  Establishing  the  list.  An  agency 
shall  enter  the  names  of  all  applicants 
having  an  eligible  numencat  score  on 
the  employment  list  in  the  following 
onler 

[l|  Preference  eligibles  having  a 
compensable  service-connected 
disability  of  10  percent  or  more  in  the 
order  of  their  augmented  ratings,  unless 
the  list  will  be  used  to  fill  professional 
positions  at  the  GS-9  level  and  above. 
ur  equivalent. 

(2)  All  other  qualified  candidates  in 
the  order  of  their  augmented  ratings.  At 
each  score,  qualified  candidates  eligible 
for  10-poinl  preference  will  be  entered 
aheaci  of  those  eligible  for  5-poinl 
preference  ar  those  not  eligible  for 
vetfran  p.f-eference,  and  those  eligible 
for  5-point  preference  will  be  entered 
ahead  of  those  not  eligible  for 
preference. 

(b)  Selection.  When  making  an 
appoinimenl  from  a  list  on  which 
candidates  have  received  numerical 
scores,  '.he  agency  must  make  its 
selection  from  not  more  than  the  highest 
three  names  available  for  appointment 
in  the  order  provided  m  paragraph  (aj  of 
this  section,  except  thdt  nn  agency  is  not 
required  to — 

[l]  Consider  an  applicant  who  has 
previously  been  considered  three  times 


by  the  same  appointing  officer  for 
positions  at  the  same  grade  level  and  for 
the  same  line  of  work: 

(2)  Consider  a  preference  eligible 
whose  eligibility  for  further 
f.onsideration  for  the  position  has  been 
discontinued  as  provided  in  paragraph 
(c)  of  this  section. 

(cl  Passing  over  a  preference  eligible. 
When  an  agency  making  an 
appointment  passes  over  the  name  of  a 
preference  eligible  who  is  entitled  to 
prior  consideration  under  paragraph  (a) 
of  this  section  and  selects  a 
nonpreference  eligible,  the  agency  must 
record  its  reasons  for  so  doing  and  must 
funiish  a  copy  of  those  reasons  to  the 
preference  eligible  and  to  his  or  her 
representative  on  request.  An  agency 
may  discontinue  consideration  of  a 
preference  eligible  for  a  position  if.  on 
three  occasions,  the  agency  has 
considered  the  candidate  for  the 
position  and  has  passed  over  his  or  her 
name  and  recorded  its  reasons  for  so 
doing. 

|FR  Doc.  B8-20750  Filed  9-12^48:  8:45  am) 
anjJNG  cooc  •szs^i'W 


5CFRPart831 

Retirement;  Underdeduction 
Adjustments 

AGENCV:  Office  of  Personnel 

Management. 

ACTtON:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  [0PM)  is  issuing  Hnal  rules 
on  adjusting  underdeductions  from 
Federal  employees"  salaries  for 
contributions  to  the  Civil  Service 
Retirement  and  Disability  Fund  (CSR 
Fund).  These  final  rules  will  eliminate 
those  instances  where  OPM  does  not 
receive  the  prescnbed  employee 
deduction  or  agency  contribution 
because  an  agency  has  inadvertently 
failed  to  withhold  some  or  all  of  the 
employee's  retirement  deductions  or 
failed  to  reduce  the  salary  of  a 
reemployed  annuitant. 
EFFECTIVE  DATE:  October  13. 19WJ, 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A,  Ruchester.  (202)  632-J682. 
SUPm^MENTARV  INFORMATION:  These 
regulations  establish  final  procedures 
for  correcting  agency  administrative 
errors  in  collecting  the  appropriate 
deduction  from  an  employee's  basic  pay 
for  the  CSR  Fund.  On  May  21.  1967.  we 
published  (at  52  FR  19150)  proposed 
regulations  revising  our  policy  on 
correcting  underdeductions  for  the  CSR 
Fund  and  submitting  the  necessary 
deductions  to  OPM.  Interested  parlies 


were  given  until  July  20, 1987,  to 
comment. 

We  received  5  comments.  All  were 
carefully  considered  in  preparing  the 
final  regulations.  The  changes  and 
clariHr^tions  made  based  on  the 
comments  are  summarized  below. 

1.  Consistency  between  CSRS  and 
FERS.  One  comment  suggested  that 
procedures  for  correcting  errors  and 
submitting  agency  and  employee 
contributions  be  more  consistent  fur  the 
Civil  Service  Retirement  (CSRS)  and 
Federal  Employee  Retirement  Systems 
(FERS).  Since  the  two  retirement 
systems  have  substantial  differences  in 
the  statutory  provisions  regarding 
contributions,  it  is  not  practical  to 
attempt  consistency  in  all  areas  of  the 
correction  process.  However,  we  have 
tried  to  establish  parallel  procedures 
where  appropriate. 

2.  Time  periods  for  submitting 
employee  contributions.  Several 
comments  expressed  concern  over  the 
eo-day  period  allowed  in  %  831. 111(b)(2) 
for  submitting  the  balance  of  employee 
contributions  in  cases  where  only  some 
of  the  required  deductions  were  made 
The  commenlers  fell  that  an  employee 
could  not  reasonably  be  expected  to 
make  a  large  payment  of  partial 
employee  contributions  in  so  short  a 
period  without  financial  hardship. 

In  actuality,  for  partial  employee 
contributions,  the  proposed  regulations 
did  not  require  employees  to  make 
payment  within  60  days-  Rather,  they 
required  the  agency  to  submit  the 
amount  owed  via  SF  2612.  In  other 
words,  the  agency  is  expected  to 
immediately  correct  the  employee's 
record  and  to  erase  the  liability  to  the 
CSR  Fund  by  submitting  both  the 
employee  deductions  and  matching 
agency  contributions.  The  salary 
overpayment  debt  which  the  employee 
owes  to  the  agency  can  be  disposed  of 
later,  in  accordance  with  section  5584  or 
5514  of  title  5.  United  States  Code  (or 
other  applicable  statutes).  This  is 
consistent  with  the  treatment  of 
underdeductions  for  FERS  retirement 
contributions.  The  same  procedure  could 
not  be  followed  in  CSRS  cases  where 
none  of  the  required  retirement 
deducltons  were  withheld  because  in 
those  situations  employees  have  the 
option  to  make  a  deposil  directly  to  the 
CSRS  Fund  rather  than  have  the  agency 
correct  their  retirement  record. 

Nevertheless,  agency  comments 
indicated  that  a  60-day  standard  for 
submission  of  employee  deductions — as 
well  as  agency  contributions — may  not 
always  be  reasonable  Therefore,  the  60- 
day  time  limit  has  been  dropped.  The 
regulations  now  state  that  the  agency 
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must  submit  employee  and  agency 
contributions  as  soon  as  possible,  but 
not  later  than  provided  by  standards 
established  by  OPM,  Specific  time  Umits 
will  be  established  m  a  future  Federal 
Personnel  Manual  letter,  thus  providing 
greater  flexibility. 

3.  Interest  payable  on  underpaid 
retirement  contributions.  One 
commenter  suggested  that  the  proposed 
rule  be  revised  to  include  an  agency 
obligation  to  pay  any  interest  which 
may  be  due  as  a  result  of  the 
administrative  error  causing  the 
underdeduction.  However,  the 
procedure  established  by  this  rule  does 
not  require  the  payment  of  interest  on 
the  employee  share  of  the  underpaid 
retirement  contribution  if  the  employee 
elects  to  have  the  agency  take  corrective 
action  and  makes  any  associated 
payments  to  the  employing  agency.  If 
the  employee  elects  to  delay  payment  of 
the  deposit  by  not  having  the  employing 
agency  lake  the  necessary  corrective 
action  or  failing  to  make  any  required 
payments  to  the  agency,  the  optional 
deposit  or  annuity  computation  made  by 
OPM  will  reflect  an  interest  charge  for 
the  unpaid  deposit  as  required  by  5 
US.C.  8334(6),  In  the  latter 
circumstances,  we  do  not  feel  that  the 
agency  should  be  responsible  for  the 
interest  payments  if  the  employee  did 
not  wish  to  undertake  his  or  her  share  of 
responsibility  m  resohing  the  error  at 
the  time  of  its  discover>-. 

E.0. 12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  l(bl 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  smalt  entities 
because  the  regulations  will  only  affect 
Federal  employees  and  retirees  and 
their  survivors. 

List  of  Subjects  in  5  CFR  Part  831 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits. 
Firefighters,  Government  employees. 
Income  tax.  Intergovernmental  relations, 
I.aw  enforcement  officers.  Pensions. 
Retirement. 

US  OfTice  of  Pereomiel  Management 
Constance  Homer. 
Director. 

Accordingly.  OPM  amends  S  CFR  Part 
831  as  follows: 


PART  831— RETIREMENT 

Subpart  A—Admlnlstratlon  and 
General  Provisions 

1.  The  authority  citation  for  Subpart  A 
of  Part  831  continues  to  read  as  follows: 

Autborily:  5  U.S.C.  B347:  Sec  631.102  also 
Issued  under  5  US  C.  8334.  Sec  831  106  also 
issued  under  5  L'.S.C.  552a:  Sec.  831  108  also 
issued  under  5  U  S  C-  8336(d)(Z) 

2  Subpart  A  of  Part  831  is  amended 
by  adding  s  new  {  831.111  to  read  as 
follows: 

$  ft31.111    Employe*  deductions  ar>d 
agency  contrtbutlons. 

(a)  Agency  share.  When  an  agency 
fails  to  withhold  some  or  ell  of  an 
employee  deduction  under  5  US.C. 
8334(a)  for  any  pay  period,  the  agency  is 
still  responsible  for  submitting  the 
correct  agency  contribution  to  OPM  The 
agency  must  submit  as  the  agency  share, 
a  payment  equal  to  the  amount  that 
would  have  been  submitted  if  the  error 
had  not  been  made  (or  a  payment  equal 
to  the  difference  between  the  amount 
already  submitted  as  the  agency  share 
and  the  amount  that  should  have  been 
submitted).  The  pav-ment  should  be 
submitted  to  OPM  in  the  manner 
currently  prescnbed  for  the  transmission 
of  withholdings  and  contributions  as 
soon  as  possible,  but  not  later  than 
provided  by  standards  established  by 
OPM  in  the  Federal  Personnel  Manual- 
lb]  Employee  share.  (1)  If.  through 
administrative  error,  an  agency  did  not 
withhold  any  of  the  employee 
deductions  required  by  5  U.S.C.  8334(b1 
for  any  pay  period,  the  employee  may. 
at  his  or  her  option — 

(i)  Request  the  agency  that  employed 
him  or  her  when  the  error  was  made  to 
correct  his  or  her  records  and  arrange  to 
pay  any  resulting  overpayment  of  pay  to 
the  agency  (unless  it  is  waived  by  the 
agency):  or 

(ii)  Pay  the  deposit  plus  any 
applicable  inierest  (under  certain 
conditions,  the  deposit  may  be  made  at 
any  time  until  the  final  adiudication  of 
his  or  her  application  for  retirement) 
directly  to  OPM  by  submitting  SF  2803: 
or 

(ill)  Have  the  period  of  service  treated 
like  the  nondeduction  ser\'ice  described 
in  5  831.303. 

(2)  When  the  agency  withholds  part  of 
the  required  employee  deductions  for 
any  pay  period,  the  balance  must  be 
submitted  to  OPM  in  the  manner 
currently  prescribed  for  the  transmission 
of  withholdings  and  contributions  as 
soon  as  possible,  but  not  later  than 
provided  by  standards  established  by 
OPM  in  the  Federal  Personnel  Manual. 
The  agency  must  correct  its  error.  The 


employee  does  not  have  the  option  to 
pay  a  deposit  directly  to  OPM  when 
partial  deductions  have  been  withheld, 

(3)  If  the  agency  waives  the 
employee's  repayment  of  the  salary 
overpa>Tnenl  that  resulted  from  the 
administrative  error,  the  agency  must 
also  submit  (in  addition  to  the  agency 
contribution)  the  employee's  share  of 
the  unpaid  contributions  to  OPM  in  the 
manner  currently  prescribed  for  the 
transmission  of  withholdings  and 
contnbutions. 

3.  The  authority  citation  for  Subpart  H 
of  Part  831  continues  to  read  as  follows: 

Authority:  5  U.S.C  8347. 

Subpart  H — Reemployment  of  Retired 
Employees 

§§831.803  and  B31.S04    [Redesignated 
trofln  §§  631.802  and  631.803] 

4,  Subpart  H  of  Part  831  is  amended 
by  redesignating  55631.802  and  831.803 
as  $5  831.803  and  831.804  respectively 
and  adding  a  new  §831802.  to  read  as 
follows: 

;  831.603    Reduction  In  pay  tor 
reemployed  annuitants. 

(a)  Pursuant  to  Section  8344(al  of  title 
5.  United  Stales  Code,  an  employing 
agency  must  deduct  from  the  pay  of  a 
reemployed  armuitant.  the  amount  of 
annuity  allocable  to  the  period  of  actual 
employment  and  remit  the  deducted 
amounts  to  OPM  in  the  manner 
currently  prescnbed  for  the  transmission 
of  withholdings  and  contributions. 

(b)  When  the  employing  agency  fails 
to  withhold  some  or  all  of  the  deduction 
required  by  section  8344{a],  the 
employee  has  received  an  overpayment 
of  pay.  The  employing  agency  must 
collect  the  overpayment  of  pay  (unless  it 
is  waived  under  5  U.S.C.  5584  or  some 
other  applicable  statute)  and  remit  the 
proper  funds  to  OPM  in  the  manner 
currently  prescnbed  for  the  transmission 
of  withholdings  and  contributions  as 
soon  as  possible,  but  not  later  than 
provided  by  standards  established  by 
OPM  in  the  Federal  Personnel  Manual. 

(c)  If  the  employmg  agency  waives  the 
annuitant's  repayment  of  the  salar>- 
overpayment,  it  must  submit — on  behalf 
of  the  reemployed  annuitant — an 
amount  equal  to  the  correct  deduction 
from  pay  (or  the  balance  due  in  the  case 
of  a  partial  deduction)  to  OPM  in  the 
manner  currently  prescribed  for  the 
transmission  of  withholdings  and 
contributions  as  soon  as  possible,  but 
not  later  than  provided  by  standards 
established  by  OPM  in  the  Federal 
Personnel  Manual. 

(FR  Doc  88-20^51  Filed  9-12-88;  8:45  am} 
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OEPAPmHEHT  OF  AGRICULTURE 

Offic*  Of  th«  Sacrvtary 

7  era  Parti 

Rul«a  of  Practlc«  Gov«mlng  Formal 
Adjudicatory  Procaadhiga  Instftuted 
by  th9  Sacretary  Undar  Varloua 
Statutaa 

AOENCV:  Office  of  the  Secretary,  USDA. 
AcnoK  Final  rule. 

SUUMARY:  This  docmn^nl  expands  the 
scope  and  applicability  of  the 
Department's  uniform  rules  of  practice 
governing  adjudicatory  proceedings  to 
mclude  actions  initiated  uoder  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  The  Agricultural  Marketing 
Agreement  Act  of  1937  was  amended  on 
December  22.  1887.  to  authwize 
assessjnent  of  civil  penalbea  by  the 
Secretary  of  Agriculture  against  any 
handler  or  any  officer,  director,  agent  or 
employee  of  such  handler  found  to  be  in 
violation  of  any  order  issued  under  that 
Act.  Accordingly,  this  rule  will  make  the 
Department's  uniform  rnJes  applicabfe 
lo  the  adminislrat;i*e  adfadications  now 
authorized  under  the  Act  eitd  will  thus 
permit  the  orderly  conduct  of  any  aoch 
adiudications  imtiated  by  the  Secretary. 
This  document  alao  conaiabdateB  all 
authority  alations  by  moving  atations 
for  the  Egg  Research  and  Consumer 
Infonnatimi  Act  and  the  Potato 
Reaearcfa  and  Promotkin  Act  from  the 
section  on  scope  and  applicability  to  the 
authonly  atation. 

EFFCCTTVE  DATi:  September  13.  196a 
FOR  PURTHCR  MPOfWATION  COfrTACT: 

Ronald  L  Croffi.  Chief.  Mar+ceting  Order 
Administration  Branch.  Fruit  and 
Vegetabk  Division.  AJrfS.  USDA.  P  O 
Box  96456.  Room  252S-S.  Washington. 
DC  20000-645©:  telephoner  (202) 
■W7-5fl8B. 

sii^Ftflttirr  ARV  rwFOmaaTKMt  This 
action  has  been  determined  to  be 
exempt  from  the  procedures  under 
Executive  Order  122ffl  and 
Departmental  RegidaOon  1512-1 
because  it  is  administrattve  in  nature. 
Further,  this  action  has  been  determined 
lo  be  exempt  from  the  requirements  set 
forth  in  the  Regulatory  FlexibtHty  Act 
becauae  tfiis  action  la  not  a  rule  as 
defined  in  that  Act 

This  rule  relates  to  mtemal  agency 
management  concerning  rales  of  agency 
procedure  or  practice  in  formal 
adjodicalory  proceedmgs.  Therefore, 
this  rale  is  exempt  frtmi  the  proviyions 
of  5  U-S.C.  553.  For  this  same  reason  it 
has  been  determined  that  good  caase 
exisia  to  make  this  action  effective  upon 
publication  m  the  Fedani)  RagialM. 


Effective  December  22.  1987,  the 
Agricultural  Marketing  Agreement  Act 
of  1937  was  amended  to  aothonze 
adrainistralive  adiudications  to  enforce 
the  provisions  of  the  Act  and  any  order 
Lasued  thereunder,  against  any  handler 
or  ofTicer,  director,  agent  or  employee  of 
such  handler  found  to  be  in  violation. 
through  the  imposition  of  civil  penalties 
by  the  Secretary.  The  amendment  to  the 
Act  provides  that  before  any  penalty 
can  be  isrued,  the  affected  person  shall 
be  provided  with  an  opportunity  for  a 
hearing.  Pnor  lo  December  22,  1987.  the 
enforcement  of  viola tiona  ol  the  Act  and 
orders  issued  thereunder  was  limited  to 
actiona  prosecuted  m  the  Federal 
District  Courts.  Thus,  there  was  no  need 
for  adminiatrative  rules  of  practice 
before  that  date. 

The  Department  s  uniform  rules  of 
practice  (7  CFR  Pari  1.  Subpart  Hi. 
which  govern  the  conduct  of 
adjudicatory  proceedmgs  under 
numerous  statute*,  have  been  in  effect 
since  February  1.  1977.  Accordingly,  to 
insure  consistency  and  uniformity  in  the 
conduct  of  the  Department  s 
admmistrative  proceedings,  it  has  been 
determined  that  proceedings  iiutiated 
under  the  amended  Agricultural 
Marketing  Agreement  Act  of  1937  should 
rtlso  be  governed  by  these  uniform 
procedures. 

When  7  CFR  Part  1  was  amended  lo 
expand  the  scope  and  applicability  of 
the  Department's  uniform  rules  of 
practice  governing  adtudioatory 
proceedings  to  include  actions  initiated 
under  the  Egg  Research  and  Consumer 
Information  Act  and  the  Potato 
Research  and  Promotion  Act.  aothority 
for  that  action  was  ated  m  1 1.131.  This 
action  consoUdates  ai)  authwity 
citations  by  moving  atations  for  the  Egg 
Research  and  Consumer  InfonDation 
Act  and  the  Potato  Research  and 
Promotion  Act  from  S  1  131  lo  the 
authority  citation. 

List  of  Subiacts  In  7  CFR  Pail  1 

Ad)udicatory  proceedings. 

For  the  reaacuu  set  forth  in  the 
preamble.  Subtitle  A  of  Title  7  is 
amended  as  follows: 

PART  1— ADMINISTRATIVE 
REGULATIONS 
Sutopwt  H-flutaa  o4  PracSc* 
Govamtoig  Foninl  Ad^udlcatery 
ProcMdlnga  Inatttutad  by  ttw 
Secretary  Under  Varloue  Statutes 
1.  The  authority  citation  for  Part  V 
Subpart  H  is  revised  to  read  as  foHows: 

Authority:  5  L'S.C  301.  7  U  S.C.  61.  e7e. 
U9. 15088,  162.  153.  194.  228.  2t*  ViOo. 
60ecfl4).  1SB2.  l«24(bl.  2151.  3BZI   m4.  2908. 
3812.  4«10,  4815,  4910:  15  L'  S  C  l«2ft  1« 


use.  1540(f).  3TT.  21  U  S  C  104.  111.  117. 
12a  122.127.  134e.lJ4f.13Sa.  154.  4e3fb).  811 
1043:  43  U.&C  174a  unless  othcrwiM  notnl 

{1.131    [Amandad) 

Z.  Section  1.13lls)  is  amended  by 
inserting  the  following  statutory 
reference  in  the  list  of  statutes  in 
aiphabetical  order 

Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended,  section  8c(14).  7 
U,S-C.608cil4). 

3.  Section  1.131  is  further  amended  by 
removing  the  authority  citations  "(7 
U.SC.  2701  et  seq..  as  amended.  Pub.  L 
96-276.  94  Stat  541.  efTective  fune  17. 
1980:  7  use.  2611  et  seq .  as  amended, 
Pub.  L  97-244,  96  Stat.  310.  effective 
.August  26. 19621"  which  appear  at  Hie 
end  of  that  section. 

Signed  in  Washington,  DC  on  Ssptembet  ft. 
1986. 

|ohii  I  Franks,  fr.. 

Assistant  Secretary  for  Admin iBtration. 
\rR  Doc.  88-20753  Filed  9-12-68;  8:45  ami 
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Food  and  NutrWon  Sarvtee 

7  CFR  Part  246 

Special  Supplemental  Food  Pro9ram 
for  Women,  Infanta  and  QiUdren;  Age 
of  Medical  Data,  Vendor 
Disqualification,  Participant 
Information  Sharing 

AOENCy:  Food  and  Nutrition  Service, 

I'SDA. 

action:  Final  rule. 


:  This  final  rule  amends  three 
provisions  in  the  regulabons  govenung 

the  Special  Supplemental  Food  Program 
for  Women.  Infants  and  Children  fWIC) 
The  three  provisioos  are  unrelated, 
except  that  each  has  been  a  subject  of 
concern  lo  the  WIC  cammumty  and  has 
been  found  by  the  Department  to  require 
change.  First,  the  regulation  allows  the 
date  of  medical  data  required  for 
certificaliiin  (height,  weight  and 
btoodwork)  to  precede  the  date  of 
certification  by  up  to  60  days.  A  full 
certification  period  is  allowed  provided 
that  the  data  is  60  or  fewer  days  old. 
Second,  this  regulation  allows  the 
disqualification  of  WIC  vendors  who 
have  been  assessed  a  Ovil  Monev 
Penalty  (CMP)  in  the  Food  Stamp' 
Program.  Finally,  this  regulation 
aulhoriz*>8  disclosure  of  information 
obtained  from  WIC  Program  applicants 
and  participants  lo  representatives  of 
public  organizations  which  administer 
health  or  welfare  programs  tenring 
persons  categoncally  eligible  for  WIC. 
These  amendments  will  both  strengthen 
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and  streamline  program  administration 
al  the  State  agency  level. 
CFFEcnvc  DATi:  October  13. 1988, 
FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  |.  Voael,  Director.  Supplemental 
Food  Programs  Division.  Food  and 
Nutrition  Service,  USDA.  3101  Park 
Center  Drive.  Room  1017.  Alexandria. 
Virginia  22.102.  (703)  756-3746. 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291.  and  has 
been  determined  to  be  nonmajor.  The 
Pale  will  not  have  an  annual  effect  on 
the  economy  of  SlOO  million  or  more. 
will  not  cause  a  major  mcrease  in  costs 
or  prices  for  consumers;  or  geographic 
regions.  Nor  will  this  rule  have  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  m  domestic  or  export 
markets. 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612).  Pursuant  to  that  review,  the 
Admmistrator  of  the  Food  and  Nutrition 
Service  has  certified  thai  this  proposal 
does  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980(44  U.SC.  3507). 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
F*rograms  under  No.  10.557  and  is 
subject  lo  the  provisions  of  Executive 
Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  Part 
3015.  Subpart  V.  and  final  rule-related 
notice  published  lune  24. 1983  (48  FR 
291141). 

Background 

The  Department  reassesses  WIC 
Program  regulations  and  operations  on 
an  ongoing  basis  to  ensure  the 
continuing  efficiency  and  effectiveness 
of  the  program.  Three  areas  identified 
through  frequent  expressions  of  concern 
by  the  WIC  community  were  recently 
reviewed  and  found  to  warrant 
consideration  for  change.  Therefore,  on 
September  18.  1987,  the  Department 
published  a  proposed  rule  (52  FR  35264) 
to  amend  three  provisions  in  the 
regulations  governing  the  WIC  Program. 
The  proposed  rule  provided  for  a  90-day 
comment  period,  which  ended  on 


December  17,  1987  During  that  period, 
198  comments  were  received  from  a 
variety  of  sources,  including  State  and 
local  health  professionals,  other  State 
and  local  igency  staff  advocacy  groups 
and  professional  organizations. 

The  Department  has  given  all 
comments  careful  consideration  and 
would  like  to  thank  all  of  those 
commenlors  who  responded  !o  the 
propo.sal.  Especially  appreciated  were 
the  individual  comments  which 
provided  a  detailed  and  thorough 
analysis  of  an  issue:  these  proved 
particularly  helpful  in  formulating  this 
final  rule. 

The  remainder  of  this  preamble 
discusses  the  major  concerns  expressed 
by  commenlors  regarding  each  provision 
and  explains  the  reasoning  behind  the 
decisions  embodied  in  this  final  rule. 

/.  Age  of  Medical  Data  and  Length  of 
Certification  Period  (§  246. 7(f}{A)) 

Program  regulations  did  not 
previously  place  a  temporal  limit  on  the 
age  of  required  medical  intake  data  (i.e.. 
bloodwork.  weight,  height  or  length) 
allowed  in  determining  nutritional  risk 
Current  regulations  implicitly  allow  old 
dels  lo  be  used,  stating  that  if  data  used 
in  nutritional  nsk  determinations 
antedate  entrance  to  the  Program,  the 
certification  period  (for  participants 
other  than  pregnant  women)  will  be 
based  on  the  date  when  the  ddtd  were 
taken,  rather  than  on  the  date  of 
certification.  Pregnant  women  are 
certified  for  the  duration  of  their 
pregnancy  and  for  up  to  6  weeks 
postpartum. 

On  luiy  B.  1983  (48  FR  31502),  the 
Department  proposed  to  permit  a  person 
to  be  certified  for  a  full  certification 
period  based  on  medical  data  collected 
within  a  fr-month  period  preceding 
cerlification.  However,  many  who 
commented  on  this  proposal  strenuously 
opposed  the  use  of  old  data,  especially 
data  approaching  6  months  old. 
contending  that  ihey  are  invalid  for 
determining  nutritional  status.  The 
Department  e%rtludted  the 
recommendations  and  agreed  that  older 
data  would  not  accurately  reflect  an 
applicant's  current  status.  There  was  no 
clear  consensus  among  commentors 
regardinf!  what  shorter  time  limits  would 
be  appropriate  The  final  rule,  published 
on  February  13,  1965  (50  FR  6108). 
retained  the  stipulations  of  previous 
regulations.  The  regulations  additionally 
required  that  the  use  of  data  gathered 
before  the  time  of  certification  be 
restricted  to  that  which  is  "reflective  of' 
an  applicant's  current  categorical  status. 
Subsequently,  in  response  (o  requests 
for  clarification  on  the  final  rule,  the 
Department  issued  guidance  lo  the 


effect  that  information  can  be  up  to  30 
days  old  without  affecting  the  length  of 
the  certification  period.  The  30-day 
provision  is  consistent  with  the 
longstanding  authonty  to  shorten  or 
extend  certification  periods  by  30  da>& 
and  IS  intended  to  facilitate  coordination 
and  scheduling  of  WIC  certification  and 
health  care 

Since  issuance  of  the  final  regulations 
and  guidance,  concerns  continued  to  be 
voiced  about  allowable  age  of  medical 
data  and  its  effect  on  the  length  of 
certification  periods  Some  State 
agencies  contended  that  more  than  30 
days  IS  sometimes  needed  for  the 
required  medical  data  to  reach  WIC 
clinics  through  referral  systems.  They 
suggested  that  60  days  would  allow 
enough  time  for  referral  data  to  he 
received  while  at  the  same  time  assunng 
that  the  data  accurately  represent  the 
applicant's  health  status.  The  60-day 
hmil  would  make  it  unnecessar\  to 
shorten  certification  periods  based  on 
the  age  of  data 

After  an  extensive  review  of  these 
suggestions,  as  well  as  other  materials 
pertinent  to  this  issue,  the  Department 
published  a  proposed  rule  allowing  onl> 
required  intake  medical  data  (i.e- 
bloodwork.  weight  and  height  or  length) 
up  lo  60  days  old  to  be  used  m 
determining  nutritional  nsk. 
Certification  periods  would  not  be 
shortened  based  on  the  age  of  the  data. 
The  Department  also  proposed  that  the 
60-day  period  run  from  the  date  of 
application. 

Following  the  publication  of  the  1985 
final  rule,  concern  was  also  expressed 
about  the  requirement  in  \  246.7(ni-ll 
that  the  mandalon.'  intake  medical  d.i'a 
be  "reflective  of  the  applicant's 
categorical  status  at  the  time  of 
certification."  by  which  the  Department 
intended  that  data  can  be  used  only  if 
taken  while  the  applicant  is  m  the 
category — pregnant  women,  infant. 
etc. — thai  the  person  occupied  at  time  of 
certification.  Some  Stales  have  argued 
that  only  the  changes  from  nonpregnant 
status  to  pregnancv,  and  from  pregnancy 
to  postpartum,  are  dramatic  and  abrupt 
enough  to  justify  this  restrictive 
requirement.  For  this  reason,  and 
because  the  60-day  limit  would  be 
generally  effective  m  ensunng  that 
medical  data  accurately  reflects  the 
applicant's  current  status,  the 
Department  proposed  to  require  that 
data  used  to  certify  pregnant  women  be 
taken  during  their  pregnancy,  and  to 
prohibit  the  use  of  data  taken  during 
pregnancy  to  certify  postpartum  women 

The  Department  received  195 
comments  addressing  the  proposed 
temporal  limit  on  the  age  of  medical 
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intake  dars  required  89  pnrt  of  the 
certification  process  m  the  WIC 
Proi^ram  Thirty-srx  cofDmentors 
supported  (he  changes  in  allowable  age 
of  medical  data  and  len^h  of 
certification  period  as  preserted  m  the 
proposal  Six  of  those  36commenfors 
believed  that  the  proposaJ  lengthened. 
rather  than  shortened,  the  Allowable  ajje 
of  medical  data.  Thos*  comm^ntors 
fpsidp  in  Slates  which  have  adopted  the 
policy  of  aa::epting  only  dale  less  than 
30  days  old  for  certification  purposes 
without  shortening  the  certfication 
penod  to  reflect  the  affe  of  medical  data 
These  States  believe  strongly  in  basing 
riiifibiiity  detenninations  upon  timely 
:'^*ake  data  and  have  implemented  Stale 
r -stnctions  on  age  of  medical  data 
t  '^yond  those  required  by  Federal 
ffr^ulations  and  pobcy  The  proposal  to 
restrict  allowable  age  of  medical  intake 
f1  ra  to  60  or  fewer  days  old  diies  not 
preclude  a  State  Front  adopting  medical 
.ntake  data  age  hmjtations  more 
restrictive  than  those  required  by 
regulation. 

Six  commentors  supported  the  eenera! 
coricept  of  shortening  the  allowable  age 
of  medical  dafa  and  allowing  for  a  Full, 
3!x-month  certification  period,  while 
offering  variations  on  what  shorter  time 
hmit  would  be  appropriate  These 
commentors  felt  that  60-day-old  data 
were  too  oW  to  be  acceptable.  Typical  of 
such  comments  was  one  which  read: 
The  age  of  medical  data  up  to  60  days 
seems  somewhat  lengthy  to  accept  for  a 
fuil  certified  t!on  penod.  Change  in 
anthropometnc  and  hematological  data 
cdn  be  rapid  m  pregnant  wooten.  infants 
and  children-'*  Said  another  commentor. 
"We  are  concerned  that  the  medical 
data  reflect  currcDi  nutritional  status.  To 
continue  to  insure  the  highest  quality  of 
medical  services  will  be  provided  to  the 
WIC  padiapants.  the  m^ical  data 
needs  to  be  criticaUy  reviewed,  as  it  is 
the  major  focus  for  WIC  certification." 
These  commentors  suggested  variations 
on  allowable  age  of  medical  data  of 
between  30  and  45  days. 

One  hundred  and  Hfty-one 
commentors  opposed  the  proposal. 
However,  this  count  is  not  reflective  of 
overall  national  concerns  regarding  the 
provision.  Of  these  comments.  140  came 
from  a  sin^  State  and  opposed  the 
provision  for  reasons  tied  specifically  to 
the  administration  of  that  State's  pubbc 
health  system.  All  but  nine  of  these 
comments  were  pari  of  mass  mailings  of 
postcards  and  standard  letters.  Many  of 
the  State's  WIC  participants  receive 
medical  care  from  a  Medicaid -based 
State  public  health  program  which 
performs  hemoglobin  and  hematocrit 
tests  on  infants  and  children  on  a  State- 


established  scbedtde  which  is  different 
from  that  required  by  WIC.  Based  on  the 
needs  of  the  public  health  program,  the 
State  WIC  Program  proposed  allowing 
data  up  to  6  months  old  to  be  used  la 
iJetermining  nutritional  risk  while 
allowing  a  full  6-month  certification 
period  if  data  less  than  6  months  old  Is 
used.  Two  commentors  outside  of  this 
State  supported  its  proposal.  After 
extensive  review,  It  has  been 
determined  that  these  isoUled  concerns 
should  no!  be  addressed  through  the 
nabonat  rulemaking  process.  The  140 
comments  address  concerns  unique  to 
one  State  which  do  not  have  national 
application  and  which  should  be 
resolved  through  coordination  efforts 
within  the  State. 

The  9  other  commentors  opposing  the 
proposal  also  believed  that  60  days  was 
too  short  a  pef»od  for  allowable  age  of 
medical  data.  Three  commentors  fotmd 
no  advantage  to  the  proposed  change 
and  suggested  that  (he  current  provision 
be  retained.  The  remaining  sik 
commeniurs  suggealed  a  MKiay  limit  for 
allowable  age  of  medical  data.  One 
commentor  prrjposed  a  tuli  certification 
period  with  the  9U-day-uld  data  The 
remaining  S  commentors  suggested  a 
shortening  of  the  certification  penod  if 
data  over  60  days  old  are  used. 

The  mafor  reason  commentors 
advocated  that  medical  data  over  60 
days  old  be  allowed  is  the  belief  that  a 
ftCi-day  hmit  creates  a  hardship  for  local 
agencies  reUing  heavily  on  referral 
data,  which  may  take  more  than  60  days 
to  reach  the  WIC  office  the  Department 
continues  to  believe  that  long  periods 
between  the  collection  of  data  and 
certification  are  not  inevitable  or 
inherent  in  referral  systems  Rather  than 
accepting  this  gap  and  seeking 
administrative  accommodations  to  It. 
State  and  local  agencies  should  make 
pvery  possible  effort  to  narrow  it. 

As  staled  previously,  140  comments 
opposing  the  proposal  came  from  one 
State  and  reflected  concerns  unique  to 
that  State  which  should  not  be 
addressed  through  a  national 
rulemaking.  A  clear  mafonty  of  the 
remaining  M  comments  supported  the 
provision  presented  in  the  proposed 
rule  This  rule  makes  final  the  proposal, 
which  allows  medical  intake  data  used 
to  determine  nutrition  risk  to  be  up  to  80 
days  old  Certificalion  periods  will  not 
be  shortened  based  on  the  age  of  the 
data.  Most  of  the  commentors  who 
addressed  this  provision  agreed  that  a 
full  certification  penod.  regardless  of 
age  of  medical  data,  provides  a  uniform, 
equitable  certification  process  for 
participants  and  eases  administrative 
responsibilities  for  the  local  agencj'. 


State  agencies  should  be  aware  that  the 
60>day  hmil  applies  to  the  required 
Woodwork,  height  or  length,  and  weight 
data,  even  if  an  applicant's  nutritional 
risk  status  is  estebtfshed  on  the  basis  of 
unrelated  risk  factors  The  eO-day  limit 
stnkea  an  acceptable  balance  between 
the  need  for  medical  data  reflective  of 
an  applicant's  current  status  and  tiie 
need  to  accommodate  the  provision  of 
required  medical  data  through  referrul 
system*. 

This  final  nde  does  make  one  change 
to  the  medical  data  provision  as 
proposed  TTie  Department  proposed 
that  the  WVd«y  penod  for  allowable  age 
of  the  data  run  from  the  date  of 
application,  rather  from  the  date  of 
certification.  This  was  intended  to 
prevent  the  situation  in  whch  data  ire 
less  than  60  days  old  on  the  date  of 
application  but  have  become  more  than 
60  days  old  when,  at  a  later  date,  the 
local  agency  prepares  to  complete  the 
certification  process.  However,  several 
commentors  suggested  thai  running  the 
60-day  penod  from  the  dale  of 
application  severely  limits  the 
effectiveness  of  the  provision  in 
ensuring  timely  medical  data.  Many 
applicants  on  wailing  lists  many  not  be 
certified  for  program  participation  until 
several  months  after  application  is 
made  Data  collected  up  to  60  days 
before  (he  date  of  the  application  could 
be  completely  outdated  and  unreflective 
of  current  status  by  the  time  slots 
become  available  and  certification 
actually  occurs  The  Department 
believes  thai  this  ts  a  legitimate  concern 
and,  therefore,  has  required  In  this  fmal 
rule  that  the  60-day  period  run  from  da't- 
of  certification 

Tins  new  limit  on  the  age  of  medical 
data  creates  a  situation  which  local 
agencies  have  previously  faced  only  in 
the  rare  instance  of  persons  who  were 
on  waiting  lists  for  more  than  6  months. 
T^at  is.  an  applicant's  medical  data  may 
become  outdated  between  the  dale  of 
entry  onto  a  waiting  list  and  the  date  of 
eligibility  determination  or  certification. 
Clinic*  with  the  capacity  to  complete 
height  and  weigh!  measurements  and 
bloodwork  on  the  premises  should,  of 
course,  do  so  as  part  of  the  intake 
process  in  this  situation.  When  a  clinic 
must  rely  on  referral  data,  the  local 
agency  should  retain  a  record  of  such 
applicants  and  place  tiiem  as  high  as 
possible  on  the  waiting  list  when  they 
return  with  updated  data.  Such 
placements  musl  be  made  in  a  way  thai 
complements  the  participant  priority 
system  For  example,  a  child  returning 
with  updated  data  would  be  placed  firsl 
among  children  on  the  waiting  list 
However,  if  any  new  pregnant  or 
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breastfeeding  women  or  infant 
applicants  have  entered  the  list  they 
must  be  given  consideration  before  any 
children  returning  with  updated  data  or 
children  currently  on  the  list. 

Two  clartficauons  were  also  made  m 
the  provision  addressing  the  age  of 
medical  data.  First  the  provision  now 
specifies  that  the  category  of  women 
■'rtfter  the  termination  of  their 
pregnancy"  includes  breastfeeditig 
postpartum  women,  as  well  as 
nonbreastfeeding  postpartum  women  In 
the  past  only  the  phrase  "postpartum 
WDmen"  appeared,  and  this  phrase,  as  it 
IS  used  elsewhere  m  the  regulations, 
dues  not  include  breastfeeding  women. 
Senond.  the  revised  text  clanfies  that 
data  on  pregnant,  breastfeeding,  and 
postpartum  women  must  both  be  taken 
within  80  days  of  certification  and  be 
reflective  of  their  status  at  the  time  of 
certification.  Thus  data  collected  for  a 
pregnant  woman  65  days  pnor  lo 
ctTtification  are  not  acceptable  even 
though  they  were  gathered  during  her 
pregnancy.  Conversely,  data  20  days  old 
are  not  acceptable  if  collected  during 
the  pregnancy  of  a  woman  who  will  be 
certified  in  the  breastfeeding  postpartum 
category. 

Finally,  this  provision  has  been 
removed  from  paragraph  (f)  of  5  248.7 
and  incorporated  into  paragraph  (d)(1). 
The  permissible  age  of  medical  data 
v\as  previously  addressed  under 
prtT.igraph  (f).  ■"Certification  Periods." 
iH'CBuse  the  age  of  height  or  length, 
weight  d.id  bloodwork  data  affected  the 
length  of  the  certification  period.  Since 
this  casual  relationship  no  longer  exists, 
the  provision  has  been  shifted  to 
paragraph  (d||l).  which  addresses  the 
collection  of  this  required  data. 

2.  Vendor  Sanctions  (§§  245. 12(f}  and 
246.12(k)} 

In  the  past,  the  WIC  Program  has  not 

allowed  State  agencies  to  disqualify 
vendors  solely  because  they  have  been 
assessed  a  Civil  Money  Penalty  m  the 
Food  Stamp  Program.  Section  278.6(f)  of 
the  Food  Stamp  Program  regulations 
stales  that  FNS  may  impose  a  Civil 
Money  Penalty  as  a  sanction  in  lieu  of 
disqualification  "only  when  the  firm 
subject  to  disqualification  is  selling  a 
substantial  variety  of  staple  food  items, 
and  the  firm's  disqualification  would 
cause  hardship  to  food  stamp 
households  because  there  is  no  other 
authorized  retail  food  store  in  the  area 
selling  as  large  a  variety  of  staple  food 
items  at  comparable  prices."  In 
instances  where  removal  of  a  vendor 
from  the  Food  Stamp  Program  would 
create  a  hardship  for  food  stamp 
recipients,  the  Department  believed  that 
disqualifying  this  vendor  from  WIC 


would  mevitably  cause  a  concomitant 
hardship  for  WIC  recipients  who  reside 
in  the  same  area. 

However,  a  number  of  State  agencies 
requested  that  Program  regulations  be 
amended  lo  allow  a  WIC  State  agency 
lo  disquahfy  a  vendor  sanctioned 
through  a  Dvil  Money  Penalty  in  the 
Food  Stamp  Program.  They  asserted  that 
the  composition  and  distribution  of  the 
WIC  population  in  an  area  may  differ 
significantly  from  that  of  food  stamp 
recipients.  The  Department  agreed  that 
hardship  to  WIC  pariidpation  does  not 
always  arise  m  such  situations.  In 
addition.  Civil  Money  Penalties  are 
generated  by  violations  severe  enough 
to  warrant  a  disqualification  from  the 
Food  Stamp  Program.  WIC  regulations 
allowed  State  agencies  the  option  of 
disqualifying  a  vendor  from  the  program 
only  if  that  vendor  is  disqualified  from 
the  Food  Stamp  Program,  Therefore,  the 
Department  proposed  to  allow  State 
agencies  to  disqualify  a  vendor  from  the 
WIC  Program  m  response  to  a  Civil 
Money  Penalty  in  the  Food  Stamp 
Program. 

Such  disqualifications  would  be 
subject  to  specific  controls  which  ensure 
participants  reasonable  access  to  WIC 
vendors.  Under  the  proposed  rule.  Slates 
would  not  be  allowed  to  disquahfy  a 
vendor  from  WIC  based  on  a  Civil 
Money  Penalty  unless  the  State 
documents  that  disqualification  of  the 
vendor  from  WIC  would  not  create 
undue  hardship  for  WIC  participants. 
Undue  hardship  would  result  if.  after 
disqualification,  WIC  participants  in  the 
area  would  no  longer  have  su^icient 
opportunity  to  obtam  supplemental 
foods.  The  documentation  requirements 
would  carry  out  the  long-standing 
regulatory  mandate  that  the  Stale 
agency  "consider  whether 
disqualification  would  create  undue 
hardship  for  parbctpants 
(5  246.12(k){l)(iv)).  In  addition.  Slate 
agencies  exercising  this  option  would  be 
required  lo  announce  their  policy  in  their 
vendor  agreement 

This  proposal  was  the  least 
controversial  of  the  three  proposed 
changes.  Of  the  198  total  comments 
received,  only  41  mentioned  the  vendor 
sanction  proposal 

1  hirty-nine  commentors  supported  the 
proposal.  Most  felt  that  if  a  vendor 
commits  a  violation  serious  enough  to 
warrant  disqualification  from  the  Food 
Stamp  Program,  the  Slate  agency  should 
ha^'e  the  authorit>'  to  disqualify  the 
vendor  from  the  WIC  Program. 

Two  commentors  opposed  the 
proposal.  One  felt  that  the  rule 
unnecessarily  restricts  a  vendor's  option 
to  participate  In  the  WIC  Program.  The 


Department  does  not  believe  that  the 
proposed  rule  is  unduly  harsh  with 
regard  to  retailers  The  long  established 
authority  of  WIC  State  agencies  lo 
select  Ihe  most  viable  from  among 
applicants  and  to  Umit  participation  of 
vendors  lo  the  number  needed  for 
program  purposes  has  been  accepted  by 
the  vendor  community  Both  ihis 
established  limitation  authority  and  the 
disqualification  provision  implement  the 
principle  of  quality  control  throuf^ 
selectivity  The  Department  believes 
that  this  proposal  series  the  best 
interest  of  WIC  participants,  while 
assuring  fair  and  reasonable  treatment 
lo  vendors. 

The  second  opposing  commeDt 
questioned  the  necessity  for 
coordination  between  the  Food  Stamp 
and  WIC  Programs-  Coordination  of 
Federal  programs  to  ensure  the  most 
efficient  use  of  Federal  funds  in  order  to 
provide  the  best  8er>'ice8  possible  for 
benefit  recipients  has  long  been  a 
Federal  pnority.  The  coordinabon  of  the 
Food  Stamp  Program  and  the  WIC 
Program,  both  administered  by  the  Food 
and  Nutrition  Service  and  both 
delivering  benefits  through  retail 
grocers,  is  cleariy  in  the  public  interest. 

Because  the  Department  believes 
strongly  that  the  vendor  disqualification 
provision  as  proposed  would  have 
ser\-ed  the  best  interest  of  the  WIC 
Program  and  its  recipients,  and  with  the 
support  of  95  percent  of  the  commentors, 
the  proposed  provision  is  made  final  m 
this  rulemakmg.  Subject  to  specific 
controls  lo  insure  participants 
reasonable  access  to  WIC  vendors,  this 
final  rule  allows  State  agencies  to 
disqualify  a  vendor  from  the  WIC 
Program  in  response  to  a  civil  money 
penalty  in  the  Food  Stamp  Program- 
Documentation  required  to  carry  out 
the  mandate  in  current  regulations  that 
the  Slate  agency  'consider  whether  the 
disqualification  would  create  undue 
hardship  for  partiapanls  " 
15  246.12(k)(l)(iv))  is  required.  A  high 
standard  of  documentation  must  be 
upheld  since,  as  with  any  adverse 
action,  the  Slate  agency  decision  lo 
disqualify  a  vendor  who  has  received  a 
Food  Stamp  civil  money  penalty  is 
subject  to  appeal.  The  issue  of  the  basis 
for.  or  validity  of.  the  Food  Stamp  civil 
money  penalty  cannot  be  introduced 
into  the  appeal  of  a  WIC  disqualification 
based  on  the  Food  Stamp  Program 
action.  This  action  is  relevant  to  the 
WIC  appeal  only  to  the  extent  of 
confirming  that  the  vendor  did.  in  fact 
receive  a  civil  money  penalty. 
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3.  Confidentiality  (§§ 246.7(h)(9)  and 
246.26(d)} 

Based  on  the  Department's  concern 
that  any  information  regarding  WIC 
Proj?ram  applicants  and  participants 
remain  stnctiy  confidential,  program 
regulations  allow  the  disclosure  of 
information  obtained  from  applicants 
and  participants  only  to  persons  directly 
ronnected  with  the  WIC  Program 
'idminiatration  or  enforcement  or  the 
Comptroller  General  of  the  United 
States.  This  policy,  however,  has  given 
nse  lo  questions  by  States  concerning 
the  competing  interests  of 
ronfidentiality  and  health  care  systems 
coordination.  Some  States  have 
expressed  interest  m  the  exchange  of 
participant  data  and  other  mformation 
between  the  WIC  Program  and  other 
State  programs.  Such  exchanges  would 
reduce  duplication  of  administrative 
efforts,  such  as  the  taking  and  storing  of 
income  information,  necessary  when 
more  than  one  program  serves  the  same 
population. 

The  Department  agreed  that  such  an 
exchange  could  facilitate  coordination 
of  all  health  and  social  service  needs  of 
an  individual,  which  would  be 
consistent  with  efforts  to  coordinate 
activities  between  programs  and 
thereby  increase  efficiency.  The 
Department  proposed,  therefore,  to 
duthonze  the  disclosure  of  information 
provided  by  WIC  applicants  and 
participants,  at  the  discretion  of  the 
chief  State  health  officer,  to  public 
Health  or  welfare  programs  that  serve 
persons  categoncally  eligible  for  the 
WIC  Program.  In  Indian  State  agencies. 
approval  would  be  granted  by  the 
aovemmg  authonty.  The  State  agency 
would  be  required  to  execute  a  written 
agreement  with  any  agency  to  which  It 
discloses  information,  specifying  the 
purposes  of  the  disclosure  and 
containing  the  receiving  agency's 
assurance  that  it  will  not.  in  turn, 
disclose  this  information  States 
choosmg  to  exercise  this  disclosure 
authonty  would  be  required  to  include, 
m  their  certification  forms  to  be  signed 
by  the  apphcant.  a  statement  which 
acknowledges  that  the  mformation  may 
be  released  to  approved  health  or 
welfare  agencies. 

Fifty-eight  comments  were  received 
on  this  proposal.  Twenty-six 
commenfors  supported  the  provision 
exactly  as  proposed-  These  supporters 
believed  that  the  provision  would 
reduce  unnecessary  duplication  of 
effort,  not  only  on  the  part  of  program 
administrators,  but  on  the  part  of 
program  apphcants  as  well.  If  program 
intake  information  were  shared  with 
health  or  welfare  programs.  WIC 


applicants  would  not  find  it  necessary  to 
provide  mcome  and/or  medical  data, 
separately,  to  each  program  to  which 
they  apply  within  a  short  period  of  time. 

Nine  other  commentors  .stated  thai, 
while  they  supported  the  general 
concept  of  applicant  and  participant 
information  sharing  between  wic  and 
other  public  health  and  welfare 
programs,  some  adjustments  to  the 
proposal  should  be  made  Several  of 
these  commentors  suggested  regulations 
require  that  applicants  and  participants 
be  allowed  to  refuse  consent  for  release 
of  information  without  feopardizing  their 
access  to  program  benefits.  This 
suggestion  is  addressed  later  in  the 
preamble. 

Twenty-three  commentors  opposed 
the  proposal.  The  majority  of  these 
believed  that  the  information  would  be 
used  in  a  way  that  would  impact 
negatively  on  participants.  The 
information  could  be  used  to  develop  a 
data  base  by  the  Federal  or  State 
government  on  low-mcome  people,  to 
facilitate  government  projects  rather 
than  to  assist  program  recipients. 
Commentors  also  believed  thai  a 
provision  allowing  release  of 
information  would  create  a  negative 
relationship  between  WIC  and  its 
clients,  creating  fear  among 
undocumented  aliens  that  the 
information  will  in  some  way  be  used 
against  them,  discouraging  applicants 
fearful  that  benefits  from  another 
program,  such  as  public  assistance  or 
food  stamps,  would  be  reduced  if  WIC 
Information  were  released,  and 
perpetuating  the  perception  among  low- 
income  public  assistance  beneficiaries 
that  lack  of  confidentiality  betokens 
lack  of  respect  for  program  applicants 
and  recipients  on  the  part  of  program 
administrators. 

The  Department  has  considered  the 
objections  raised  by  commentors  and 
has  decided  to  amend  the  regulatory 
language  concerning  this  issue.  The 
change  to  the  confidentiality  provision 
was  proposed  to  facilitate  information 
sharing  for  two  basic  purposes: 
coordinated  administration  of  health 
and  welfare  programs  and  conduct  of 
outreach  to  WIC  applicants  and 
participants  concerning  other  programs 
for  which  the  WIC  population  might  be 
eligible.  The  language  of  the  proposed 
rule  did  not  describe  these  uses  although 
the  preamble  lo  the  proposed  rule  did 
discuss  them.  The  language  of  the  final 
rule  has  been  amended  to  make  clear 
that  WIC  Program  information  may  be 
used  by  the  designated  pubhc 
organizations  only  for  the  purposes  of 
(1)  establishing  the  eligibility  of  the  WIC 
applicant  or  recipient  for  health  or 


welfare  programs,  and  |2)  conducting 
outreach  to  WIC  apphcants  or 
participants. 

It  should  be  emphasized  that  the 
proposal  would  provide  an  option  lo 
Slate  agencies:  it  would  not  require 
information  sharing.  The  Department 
envisions  that  each  state  agency,  m 
determining  whether  to  implement  this 
option,  would  invite  vigorous  internal 
and  pubhc  debate  regarding  its 
compatibility  with  client  interests  and 
the  State's  service  delivery  systems. 
Slates  can  be  expected  to  assess  this 
option  carefully  and,  if  they  choose  lo 
exercise  it.  to  do  so  in  a  fair  and 
reasonable  manner.  Furthermore,  State 
agencies  which  choose  to  implement 
information  sharing  could  allay  the 
concerns  of  applicants  and  participants 
by  providing  a  clear,  straightforward 
explanation  of  why  they  have  decided 
to  operate  such  exchanges  of 
information  and  how  their  systems 
work. 

The  Depanment  believes  that  State 
agencies  should  have  this  opportunity  to 
enhance  their  health  and  welfare  service 
delivery  systems  to  the  benefit  of  their 
citizens  and  has.  therefore,  adopted  the 
proposal  with  the  modification 
discussed  above  In  response  to 
comments,  consideration  was  also  given 
to  modifying  the  proposal  to  require  that 
applicants  and  participants  be  given  the 
right  to  forbid  release  of  information 
they  provide  without  jeopardizing  their 
WIC  applications  or  participation.  The 
Department  believes  that  this  change 
could  unduly  restrict  mformation 
sharing;  therefore,  this  right  is  not 
eslabhshed  in  the  final  rule.  However, 
State  agencies  should  be  aware  that 
Ihey  can.  if  they  adopt  such  systems. 
offer  applicants  and  participants  the 
right  to  refuse. 

Stale  agencies  should  also  be 
reminded  thai  the  final  rule  does  not 
change  the  Department's  policy 
concerning  release  of  WIC  Program 
information  lo  mdividual  requesters 
outside  the  health  and  welfare 
organizations  authonzed  lo  receive  such 
information  by  the  chief  Slate  health 
officer  The  rule  does  nol  authorize 
release  of  information  to  such 
individuals,  ff  a  request  for  such 
information  is  in  the  form  of  a  subpoena 
issued  by  a  court  or  other  government 
body  possessed  of  subpoena  power,  the 
WIC  local  agency  should  consult  its 
legal  counsel  and  seek  guidance  from 
the  State  agency,  while  making  the 
officer  who  issued  the  subpoena  aware 
of  the  requirements  of  the  WIC 
regulations  concerning  confidentiality  of 
WIC  Program  applicant  and  partiapant 
information. 
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List  of  SubjecU  in  7  CFR  Pari  246 

Food  assistance  programs.  Food 
donations.  Grant  programs-soaal 
programs.  Indians.  Infants  and  children. 
Maternal  and  child  health.  Nutrition. 
NLitrilion  education,  Public  assistance 
programs.  WIC.  Women. 

For  the  reasons  set  out  in  the 
preamble.  7  CFR  Part  246  is  amended  as 
follows: 

PART  246— SPECIAL  SUPPLEMENTAL 
FOOD  PROGRAM  FOR  WOMEN. 
INFANTS  AND  CHILDREN 

1-  The  authonty  citation  for  Part  246 
continues  to  read  as  follows: 

Aulbority:  Sec  fl-12.  Pub.  L  100-237.  101 
Slat.  1733  (42  U  S.C  3786):  Bee.  341-353.  Pub, 
L9&-S0O  and  99-^91. 100  Slat.  1783  and  3341, 
!42  US.C.  17B6):  »«r,  3.  Pub  L  95-627  92  Stat 
3611  (42  U.S  C  1786):  sec  203,  Pub.  L  9&-499. 
954  StaL  2599;  sec.  815,  Pub.  L  97-35,  95  Slal- 
5Z1(4ZU.S.C.  1866). 

2.  In  5  346.7.  paragraph  (d)(1)  is 
revised,  paragraph  (f)(4)  is  removed,  and 
a  new  paragraph  (h)|9)  is  added 

%  346.7    Certification  of  pvttcfpants. 

(d)  '  •  • 

{!)  Determination  of  nutritional  nsL 
At  a  minimum,  height  or  length  and 
weight  shall  be  measured,  and  a 
hematological  test  for  anemia  such  as  a 
hemoglobin,  hematocril.  or  free 
erythrocyte  protoporphyrin  test  shall  be 
performed.  However,  such 
hematological  tests  are  not  required  for 
infants  under  six  months  of  age  and.  at 
the  State  or  local  agency's  discretion, 
the  blood  lest  is  not  required  for 
children  who  were  determined  to  be 
within  the  normal  range  at  their  last 
certification.  However,  the  blood  test 
shall  be  performed  on  such  children  at 
least  once  every  12  months  Height  or 
length  and  weight  measurements  and, 
with  the  exceptions  specified  in  this 
paragraph,  blood  tests,  shall  be  obtained 
for  all  participants,  including  those  who 
are  determined  al  nutritional  nsk  based 
solely  on  the  established  nutritional  risk 
status  of  another  person,  as  provided  in 
paragraphs  (d)(l|(i]  and  (d)(1)(iil  of  this 
section.  Weight  and  height  or  length 
shall  be  measured,  and  a  blood  test 
shall  be  conducted,  nol  more  than  60 
days  prior  lo  certification  for  pr-jgram 
participation,  provided  that  such  data 
for  persons  certified  as  pregnant  women 
shall  be  collected  during  their 
pregnancy,  and  such  data  for  persons 
certified  as  postpartum  and 
breastfeeding  women  shall  be  collected 
after  the  termination  of  their  pregnancy. 

Ih)  •  •  • 


(9)  In  Stales  exercising  the  authority 
lo  disclose  information  pursuant  to 
5  246  25|d)(21.  a  statement,  to  be  added 
to  the  statement  required  under 
paragraph  lh)(81  of  this  section. 
acknowledging  that  the  chief  Stale 
hea)lh  officer  (or  in  the  case  of  Indian 
State  agencies,  the  govemmg  authority! 
may  authonze  disclosure  of  information 
provided  by  the  appHrant  or  participant 
to  representatives  of  public 
organizations,  designated  by  such  chief 
State  officer  or  governing  authority, 
which  admimsier  health  or  welfare 
programs  thai  serve  persons 
calcgorically  eligible  for  the  WIC 
Program.  TTiia  statement  shall  also 
mdicate  that  such  mformation  can  be 
used  by  the  recipient  organizations  only 
to  delerenne  the  e!igtbilir>'  of  WIC 
applicants  and  participants  for  programs 
administered  by  such  organizations,  and 
lo  conduct  outreach  for  such  programs. 

3.  Section  24612  is  amended  by 
revising  paragraph  (f)(3).  redesignating 
paragraph  (k)(l)(iv}  as  paragraph 
[k)(1)(v).  and  adding  a  new  paragraph 
(k|(1)|iv)  to  read  as  follows: 

$  246.13    Food  (Mtvery  systems 

If)"- 

(3)  Other  provisions  shall  be  added  lo 
the  contracts  or  agreements  to 
implement  State  agency  options  in 
paragraphs  (k)(l)(iii).  (k){l)(iv).  and 
(s)(5)(iv)  of  this  section. 

(k)  "  ' 

(1)  •  •  • 

(iv)  The  State  agency  may  disqualify  a 
vendor  who  has  been  assessed  a  civil 
money  penalty  in  the  Food  Stamp 
Program  in  lieu  of  disquahfication.  as 
ptY'vided  in  7  CFR  278.6.  only  if  the  State 
agency: 

(A)  Documents  that  any  such 
disqualification  will  not  create  undue 
hardship  for  participants:  and 

(B)  Includes  notification  that  il  will 
take  such  di.squalificalion  action  m  its 
vendor  agreement,  in  accordance  with 
paragraph  (0(3)  of  this  section. 


4.  In  fi  246.26.  paragraph  (d)  is  revised 
to  read  as  follows: 

§  246.26    Other  provlsk>nft. 

(d)  Confidentiah.ty  The  Slate  agency 
shall  restrict  the  use  or  disclosure  of 
information  obtained  from  program 
applicants  and  participants  to: 

(1}  Persons  directly  connected  with 
the  administration  or  enforcement  of  the 
program,  including  persons  investigating 
or  prosecuting  violations  in  the  WIC 


Program  under  Federal  Slate  or  local 

authority. 

|2]  Representatives  of  public 
organizations  designated  by  the  chief 
State  health  officer  (or,  in  the  case  of 
Indian  Slate  agencies,  the  governing 
authority)  which  administer  health  or 
welfare  programs  thai  serve  persons 
categorically  eligible  for  the  WIC 
Program.  The  Stale  agency  shall  execute 
a  written  agreement  with  each  such 
designated  orgamzation: 

(i)  Specifying  that  the  receiung 
organization  may  employ  WIC  Program 
information  only  for  the  purpose  of 
establishing  the  eligibility  of  WIC 
apphcants  and  participants  for  health  or 
welfare  programs  which  it  administers 
and  conducting  outreach  lo  WIC 
applicants  and  participants  for  such 
programs,  and 

(ii)  Containing  the  receiving 
organization's  assurance  that  il  will  not. 
in  turn,  disclose  the  information  to  a 
third  party  and 

(3)  The  Comptroller  General  of  the 
United  States  for  audit  and  examination 
duthorized  by  law. 

Dale  SeptembpT  6  1988 
.\nru  Kondratas. 

AdwiTiistrator.  Food  and  Nutrition  Service- 
|FK  Doc.  88-20771  Filed  9-12-88;  8:45  ami 
BlUJt«  COO€  >410-30-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  0 

Restrictions  Against  Owrwrstilp  of 
Certain  Security  Interests  by  Members 
of  Advisory  Committee  on  Nuclear 
Waste;  Gifts,  Entertainment,  and 
Favors 

agency:  Nuclear  Regulatory 

Commission. 

ACTfON:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  governing  the  ownership  by 
NRC  employees  of  stocks,  bonds,  and 
other  security  interests  in  companies 
that  fall  within  any  one  of  five  reactor- 
related  or  fuel  cycle-licensed  categories. 
This  amendment  will  add  to  the  group  of 
affected  employees  those  special 
Government  employees  who  serve  as 
members  of  ihe  Advisory  Committee  on 
Nuclear  Waste.  The  Commission  is  also 
amending  its  regulations  on  acceptance 
of  gifts,  entertamment.  and  favors  to 
permit  acceptance  of  travel  expenses 
from  an  otherwise  prohibited  source 
when  proffered  in  connection  with  a  job 
interview  and  to  permit  acceptance  of 
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fuud  dnd  refreshments  <i'  widely- 
rittended  events  sponsored  by  certain 
iToups  whose  membership  is  composed 
of  prohibited  sources. 
EFFECTIVE  DATE:  September  13.  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Fonner,  Senior  Attorney.  Office  of 
ihe  General  Counsel.  U.S.  Nuclear 
Rp«uldtor\'  Commission.  Washington. 
DC  20555.  telephone  |.30T)  492-1  ti32. 
SUPPLEMENTARY  INFORMATION:  Serlion 
0  r35-29(al  of  \RC"s  Conduct  of 
Employees  regulations  [10  CFR  Part  0) 
prohibits  Commissioners,  certain  staff 
members  and  other  related  personnel, 
including  members  of  the  .Advisory 
Committee  on  Reactor  Safejjuards,  from 
owning  certain  security  interests.  The 
Commission  recently  created  a  new 
rommittee.  the  Advisory  Committee  on 
Nu<  lear  Waste.  The  Advisory 
Committee  on  Nuclear  Waste  will  have 
ds  its  members  special  (Juvemment 
employees  who  will  perform  the  same 
advisory  functions  with  regard  lo  the 
high-level  waste  repository  licensing 
program  that  members  of  the  Advisory 
(iommittee  on  Reactor  Safeguards 
perform  wn'h  respect  to  power  reactor 
lirensjr.H  In  view  of  this,  the 
Con^mission  has  determined  that  the 
new  rommittee  should  be  added  (o  the 
listing  of  NRC  employees  subject  to  the 
prohibition  of  50.735^291^). 

The  Commission  is  amending  50.735- 
42  of  the  .NRC  Conduct  ot  Employees 
regulations,  which  prohibits  .NRC 
employees  from  accepting  gifts, 
entertainment,  or  favors  Imcluding 
travel  expenses)  from  certain  prohibited 
sources-  Because  potential  employers 
frequently  require  pre-employment 
interviews  at  the  employer's  place  of 
business,  this  prohibition  can  create 
con*iiderable  hardship  for  any  NRC 
employee  who  wishes  to  apply  for 
►employment  with  a  prohibited  source 
organization  that  is  located  outside  of 
the  area  of  the  employee's  duty  station. 
Under  the  revised  regulation,  employees 
may  accept  food,  lodging,  and 
transportation  from  an  otherwise 
prohibited  source  when  proffered  in 
connection  with  a  job  interview  outside 
of  the  area  of  an  employee's  duty 
3tatian- 

The  Commission  is  also  amending 
§  0  735-42  to  permit  acceptance  of  food 
and  refreshments  at  wideiy-aftended 
events  sponsored  by  a  consumer, 
environmental.  induslnnL  technical, 
trade,  or  professional  association  or 
similar  group  that  would  otherwise  fall 
wi'.hm  the  general  prohibition  on 
acceptance  of  gifts,  entertamment.  or 
favors  from  certain  sources.  The 
amendment  follows  the  guidelines  set 
forth  m  an  October  23.  1987.  Office  of 


Government  Ethics  memorandum  on 
"Acceptance  of  Food  and  Refreshments 
by  Executive  Branch  Employees." 

Because  these  amendments  relate 
solely  to  matters  of  agency  management 
or  personnel,  good  cause  exists  for 
omitting  notice  of  proposed  rulemaking 
and  public  procedures  thereon,  as 
unnecessary,  and  for  making  the 
amendments  effective  upon  pubHcallon 
in  the  Federal  Register 

Environmental  Impact:  Categorical 
Exclusion 

The  action  required  under  this  final 
rule  is  administrative  and  would  not 
impact  the  environment.  The  NRC  has 
determined  that  this  final  rule  is  the  type 
of  action  described  in  categorical 
exclusion  10  CFR  51.22(c)(1).  Therefore, 
neither  an  environmental  impact 
statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
final  rule- 
Paperwork  Reduction  Act  Slalement 

This  final  rule  contains  no  information 
collection  requirements  and.  therefore, 
is  not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
use.  3501.  et  seg). 

Regulatory  Analysts 

Under  existing  NRC  regulations,  no 
Commissioner  or  employee,  including  a 
special  Government  employee  who  is  a 
member  of  the  Advisory  Committee  on 
Reactor  Safeguards,  who  occupies  a 
position  at  or  above  GS-13  or  its 
equivalent,  may  own  any  stocks,  bonds, 
or  other  security  interests  issued  by  any 
entity  that  falls  within  any  one  of  five 
designated  reactor-related  or  fuel  cycle- 
licensed  categories.  The  Advisory 
Committee  on  Nuclear  Waste  will  have 
as  its  members  special  Government 
employees  who  will  perform  the  same 
advisory  functions  with  regard  to  the 
high-level  waste  repository  licensing 
program  that  members  of  the  Advisory 
Committee  on  Reactor  Safeguards 
perform  with  respect  to  power  reactor 
licensing.  These  functions  include 
providing  input  on  maior  Commission 
decisions  The  Commission  has. 
therefore,  determined  that  the 
regulations  should  be  revised  to  provide 
that  members  of  the  Advisory 
Committee  on  Nuclear  Waste  are 
subject  to  the  prohibition  on  ownership 
of  securities  of  organizations  that  fall 
within  the  designated  categories.  The 
revised  regulation  in  an  alternative 
which  IS  preferred  to  the  unrevised 
regulation,  and  the  cost  entailed  in  its 
promulgation  and  applicanon  is 
necessary  and  appropriate. 

In  accordance  with  Executive  Order 
1 1222  and  Part  735  of  Title  5.  Code  of 


Federal  Regulations,  existing  NRC 
regulations  prohibit  employees  of  (he 
agency  from  accepting  gifts, 
entertainment,  or  favors  from  an  entity 
that  (1)  has.  or  is  seeking  to  obtain, 
contractual  or  other  business  or 
financial  relations  with  NRC.  (2) 
conducts  operations  or  activities  that 
are  regulated  by  NRC  or  is  an  apphcant 
for  an  NRC  license,  or  (3)  has  interests 
that  may  be  substantially  affected  by 
the  performance  or  nonperformance  of 
the  employee's  official  duty.  However, 
Executive  Order  11222  and  5  CFR  Part 
735  authorize  agencies  lo  provide 
necessary  and  appropriate  exceptions  to 
this  prohibition. 

The  present  NRC  regulation 
prohibiting  acceptance  of  gifts, 
entertainment,  or  favors  from  prohibited 
sources  applies  to  acceptance  of  travel 
benefits  in  connection  with  a  job 
interview.  Because  potential  employers 
frequently  require  pre-employment 
interviews  at  the  employer's  place  of 
business,  the  prohibition  can  create 
considerable  hardship  for  any  NRC 
employee  who  wishes  to  apply  for 
employment  with  a  prohibited  source 
organization  that  is  located  outside  of 
the  area  of  the  employee's  duly  station. 
The  alternative  adopted  in  this  rule  will 
permit  acceptance  of  food,  lodging,  and 
transportation  from  an  otherwise 
prohibited  source  when  proffered  in 
connection  with  a  job  interview  outside 
of  the  area  of  an  employee's  duty 
station.  The  Commission  believes  that 
this  alternative  is  to  be  preferred  to  the 
unrevised  regulation. 

Existing  NRC  regulations  on 
acceptance  of  gifts,  entertainment,  and 
favors  also  prohibit  employees  of  the 
agency  from  accepting  food  or 
refreshments  at  widely-attended  events 
sponsored  by  organizations  that  fall  into 
the  categories  listed  above.  The 
alternative  adopted  in  this  rule  will 
permit  such  acceptance  where  the  donor 
IS  a  consumer,  environmental,  industnat. 
technical,  trade,  or  professional 
association,  or  a  similar  group,  and  it 
has  been  determined  thai  it  is  in  the 
agency's  interest  that  the  employee 
attend  the  event  and  the  food  and 
refreshments  offered  are  not  excessive 
in  nature  A  number  of  Government 
agencies  have  adopted  such  a  provision 
The  Commission  also  believes  that  this 
IS  the  preferred  alternative,  and  the  cost 
entailed  in  the  promulgation  and 
application  of  this  and  the  foregoing 
amendment  to  the  regulations  is 
necessary  and  appropriate.  The 
foregoing  discussion  constitutes  the 
regulatory  analysis  for  this  final  rule. 
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Backfil  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109.  does  not 
apply  to  this  final  rule  and.  therefore, 
that  a  backfit  analysis  is  not  required  for 
this  final  rule  because  these 
amendments  do  not  involve  any 
provisions  which  would  impose  backfits 
aa  defined  in  10  CFR  50.]09la)(l). 

Ust  of  Subjects  in  10  CFR  Part  0 

Conflict  of  interest.  Penalty, 
For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended.  E.O.  11222  of  May  8, 1965.  5 
CKR  735,104.  and  5  USC.  553.  the  NRC 
IS  adopting  the  following  amendments  to 
10  CKR  PartO- 

PART  0-CONDUCT  OF  EMPLOYEES 

1.  The  authority  citation  for  Pari  0 
continues  to  read  as  follows: 

Authority:  Sees,  25. 161.  68  Stat.  925,  »4fi.  as 
emended  (42  U.S.C.  2035,  2201);  sea  201.  86 
Slat.  1242,  as  amended  (42  U,S.C.  5841):  E.O. 
11222,  30  FR  6469.  3  CFR  1964-1965  Comp..  p. 
306:  5  CFR  735.104. 

Sectionit  0.735-21  and  0.735-29  aUo  issued 
under  5  U.S.C.  552.  553.  Section  0.735-28  also 
issued  under  it-ca  501.  502.  Pub.  L  95-621.  92 
Slat.  1804. 1S67.  aa  amended  by  sees.  1,  2. 
Pub.  L  96-2«.  93  Stat.  76.  77  (18  U.S.C  207). 

2.  In  5  0.73&-29.  paragraph  (a)  is 
revised  to  read  as  follows: 

5  0.73S-29    Restriction  against  ownerattip 
of  certain  security  Interests  by 
Commtftsloners.  certain  staff  members  and 
otn«r  related  personnel. 

(a)  No  Commissioner  or  employee, 
including  special  Government 
employees  who  are  members  of  the 
Advi8or>'  Committee  on  Reactor 
Sdfeguards.  the  Advisory  Committee  on 
Nuclear  Waste,  the  Atomic  Safety  and 
Licensing  Board  Panel,  or  the  Atomic 
Safety  and  Licensing  Appeal  Panel,  who 
occupies  a  position  at  or  above  GS-13  or 
its  equivalent,  shall  own  any  stocks, 
bonds,  or  other  security  interests  issued 
by  any  entity  falling  within  the 
categories  set  forth  in  paragraph  (b)(1) 
of  this  section.  This  prohibition  also 
applies  to  employees  who  occupy 
positions  below  the  CS~13  level  that  fall 
within  occupational  codes  designated 
by  the  Commission.  The  restrictions  set 
forth  in  this  section  apply  to  spouse, 
minor  child,  or  other  members  of  the 
immediate  household  of  a 
Commissioner,  employee,  or  special 
Government  employee.  In  cases  where 
the  entity  covered  by  the  prohibition  is  a 


subsidiary  of  another  corporation,  the 
prohibition  extends  to  the  parent 
company. 


3.  In  5  0.735-42.  new  paragraphs  (b)(6) 
and  (b)(7)  are  added  to  read  as  follows: 

§  0.73S-42    GKts.  entertainment  and 
favors. 


(b)  •  •  • 

(6)  Acceptance  of  food,  lodging,  und 
transportation  from  a  prospective 
employer  incident  lo  travel  required  for 
a  bona  fide  job  interview  if — 

(i)  The  employee,  in  conformance  with 
i  0.735-22,  is  not  acting  on  behalf  of  the 
NRC  in  any  particular  matter  in  which 
the  prospective  employer  has  a  financial 
interest; 

(ii)  Any  reimbursement  for  food, 
lodging,  and  transportation  ia  limited  to 
actual  expenses;  and 

(iii)  The  employee  informs  the 
counselor  or  a  deputy  counselor  in 
writing  in  advance  of  the  proposed 
travel. 

(7)  Acceptance  of  food  and 
refreshments  from  a  consumer, 
environmental,  industrial,  technical, 
trade,  or  professional  association  or 
similar  group  (not  from  an  individual 
company),  in  connection  with  an  NRC 
employee's  attendance  at  a  widely- 
attended  gathering  of  mutual  interest  to 
the  government  and  the  private  sector, 
such  as  a  reception,  seminar, 
conference,  or  training  session,  provided 
that: 

(i)  The  food  and  refreshments 
proffered  are  not  excessive;  and 

(ii)  The  employee's  immediate 
supervisor  or,  in  the  case  of  an 
invitation  to  a  Commissioner,  the 
Commissioner,  after  consultation  with 
the  counselor  or  a  deputy  counselor,  has 
determined  in  writing  that: 

(A)  It  is  in  the  interest  of  the  NRC  for 
the  employee  to  attend  the  gathering; 
and 

(B)  Attendance  at  the  event  will  not 
create  an  appearance  of  impropriety, 
considering  factors  such  as  the  liming  of 
the  event,  the  reasons  for  the  event,  and 
the  sponsors  of  the  event. 

Dated  at  Rockville.  Maryland,  this  8th  day 
of  September,  1988. 

For  the  Nuclear  Reguiatoiy  CommissiOD. 
Samuel  |.  CUlk. 
S^relary  of  the  Commission, 
[FR  Doc.  88-20791  Filed  ft-12-a8;  8:45  am) 
BfUJIW  COOC  KfO-01-H 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Parts  611  and  617 

Organization;  Examination*  and 
Investigations;  Effective  Date 

AGENCY:  Farm  Credil  Administration. 
action:  Notice  of  effective  date. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  published  final 
regulations  under  Parts  611  and  617  on 
July  19. 1988  (53  FR  27155).  The  final 
regulations  to  Parts  611  and  617 
eliminate  duplicative  or  unnecessary 
regulations  relating  to  FCA 
examinations  and  investigations.  In 
accordance  with  12  U.S.C.  2252.  the 
effective  dale  of  the  final  rule  is  30  days 
from  the  date  of  publication  in  the 
Federal  Register  during  which  either  or 
both  Houses  of  Congress  are  in  session- 
Based  on  the  records  of  the  sessions  of 
Congress,  the  effective  date  of  Ihe 
rpRulations  is  September  13,  1988 
EFFECTIVE  DATE:  Spptpmbef  13. 1988. 
FOn  FURTHER  INFORMA'PON  CONTACT: 

Stephen  G.  Smith.  Examiner.  Office  of 
Examinabon.  Farm  Credit 
Administration.  1501  Farm  Credit 
Drive.  McLean.  Virginia  22102-.'jO9O. 
(703)  883-4160 
or 

James  M.  Morris.  Attorney.  Office  of 
General  Counsel.  Farm  Credit 
Administration,  1501  Farm  Credit 
Drive.  McLean.  Virginia  22102-5090. 
(703)  883-4020.  TDD  (703)  883-4444. 
Authority:  12  U.S.C.  i252(a)  |9|  and  (101- 
Daled:  September  8. 1988. 

David  A.  HUl. 

Secretar}',  Farm  Credit  Admmistmttoji. 

(FR  Doc.  88-20786  Filed  9-12-88;  8.45  am) 

tuxma  COOE  en»4i-« 

12  CFR  Part  618 

General  Provisions;  Member  Insurance 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Farm  Credit 
Administration  Board  (FCA  Board) 
adopts  amendments  to  Pari  618.  Subparl 
B.  relating  to  the  authority  of  Farm 
Credit  System  banks  (excluding  banks 
for  cooperatives)  (hereinafter  banks) 
and  associabons  to  sell  credit-related 
forms  of  insurance  to  their  members  and 
borrowers,  on  an  optional  basis.  This 
action  is  taken  to  implement 
amendments  made  to  section  4.29  of  the 
Farm  Credit  Act  of  1971.  as  amended 
(1971  Act),  by  the  Agricultural  Credit 
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Act  of  1987  (Pub.  L  100-233)  (1987  Act). 
The  final  regulation  requires  banks 
which  offer  insurance  to  approve  the 
programs  of  more  than  two  insurers  for 
each  type  of  insurance  offered  in  Its 
chartered  territory.  The  regulation  also 
requires  the  board  of  directors  of  the 
bank  or  association  to  select  and  offer 
at  least  two  insurers  from  among  those 
offering  approved  programs  for  each 
'ype  of  insurance  made  available. 
Comments  received  from  the  public 
have  been  considered  and  minor 
c!anf>'ing  changes  have  been  made  to 
the  proposed  amendments. 
EFFECTIVE  DATE:  The  regulations  shail 
become  effective  upon  the  expiration  of 
30  days  after  this  publication  during 
which  either  or  both  Houses  of  Congress 
are  m  session.  Notice  of  the  effective 
dale  will  be  published. 
FOM  FURTHER  INFOMIATION  CONTACT: 

Dennis  K.  Carpenter.  Senior  Credit 
SpeciaUst  Financial  Analysis  and 
Standards  Division.  Farm  Credit 
Administration,  1501  Farm  Credit 
Drive.  McLean.  V.A  22102-5090.  (703) 
B83-449a  TDD  (7031  88^-4444. 
or 

loanne  P  Ongman.  Attorney.  Office  of 
General  Counsel.  Farm  Credit 
Administration.  1501  Farm  Credit 
Drive,  McLean,  VA  22102-5090.  (703) 
883-4020,  TDD  (703)  883-4444. 
8UPPL£M£MTAItY  IMFORMATIOM:  On  [une 
6.  1988.  the  FC^  Board  published  far 
public  comment  proposed  amendments 
ra  Part  618  Subpart  B.  53  FR  20647,  The 
proposed  amendments  address  the 
authont\'  of  Farm  Credit  System  banks 
and  associations  to  sell  credit- related 
forms  of  msurance  to  their  members  and 
borrowers,  on  an  optional  basis.  The 
proposed  amendments  implement 
section  422  of  the  1987  Act,  which 
amends  secfion  4.29  of  the  1971  Act.  12 
U.S.C.  2218  The  amended  section  4.29 
requires  banks  which  offer  insurance  to 
approve  the  programs  of  more  than  two 
msurers  for  each  type  of  insurance 
offered  in  its  chartered  territory  and 
requires  the  board  of  directors  of  the 
bank  or  association  to  select  and  offer 
fit  leas:  twc  insurers  from  among  those 
offering  approved  programs  for  each 
type  of  insurance  made  available.  The 
comment  period  closed  July  6.  1988.  The 
FCA  received  one  set  of  comments  from 
the  Farm  Credit  Corporation  of  America 
(FCCAj  on  behalf  of  its  members  and 
one  set  of  comments  from  the  Crop 
Insurance  Research  Bureau  and  the 
National  Association  of  Mutual 
Insurance  Companies  (CIRByNAMlC). 
The  FCA  Board  has  carefully  analyzed 
and  considered  these  comments  and 
responds  to  rhem  on  the  basis  of  a 


thorough  consideration  of  the  merits  of 
the  positions  expressed. 

The  FCCA  supported  the  proposed 
amendments  with  two  minor  suggested 
revisions,  both  of  which  have  been 
incorporated  mto  the  fina!  regulation. 
Section  6t8,8030fb[|6I  has  been 
redesignated  as  $  61B.80301b|[2)  in 
response  to  FCCA's  comment  ihal  this 
reordenng  provided  a  more  appropnate 
placement  of  the  basic  requirement  of 
approval  of  more  than  two  insurers  for 
each  type  of  insurance  offered  rn  a 
bank  8  chartered  territory.  In  addition, 
language  has  been  added  to  the 
redesignated  {  618,fl030(b)(21  in 
response  to  FCCA  s  suggestion  that  the 
second  sentence  be  revised  to  make 
clear  thai  the  terra    program"  refers  to 
the  approved  program  of  the  insurer, 
rather  than  the  type  of  member 
insurance. 

In  their  joint  submission.  CIRfi/ 
NAMIC  stated  that  the  proposed 
amendments  followed  the  content  of  the 
1987  Act,  but  offered  several  Buggestion§ 
that  they  assert  would  ensure  its  full 
implementation.  For  the  reasons 
discussed  below,  the  FCA  Board  has 
determined  that  the  comments  made  by 
CIRB/NAM]C  did  not  require  revisions 
to  the  proposed  amendments. 

CIRB/NAMIC  suggested  that  banks 
and  associations  comply  with  the 
insurance  codes  and  rejjulations  of  the 
Slates  m  which  msurance  is  offered. 
Since  banks  and  aasoaationa  are 
already  subject  to  these  Slate  taw 
rpqiiirements,  the  FCA  Board  has 
determined  that  it  is  unnece.ssary  to 
incorporate  this  comment  into  the  final 
reji!uldtion. 

CIRB/NAMIC  suggested  that  the 
financial  and  quality  of  service 
!tlandards.  lo  be  established  for  insurers. 
be  uniform  and  published,  and  that 
professional  errors  and  omission 
insurance  be  purchased  to  protect 
association  or  bank  employees  sellmg 
msurance.  The  FCA  Board  believes  that 
It  is  appropriate  to  allow  the  banks  lo 
determine  whether  to  eslabbsh  uniform 
financial  and  quahty  of  sen-ice 
standards  and  the  proposed 
Rmendments  provide  this  fle.tibility. 
Similarly,  the  FC.A  Board  believes  that 
the  decision  as  lo  whether  professional 
errors  and  omission  insurance  should  be 
obtained  is  more  appropriately  left  lo 
each  bank  and  association  The 
decisions  made  in  each  of  these  areas 
will  be  evaluated  in  the  examinatioo 
process  based  oo  sound  buaioess 
practices. 

CIRB/NA\nC  commented  that  banks 
should  automatically  disqualify  from 
selection  as  an  approved  insurer  any 
subsidiary  whose  parent  company  has 
previously  been  designated  an  approved 


insurer  the  FCA  Board  has  not 
incorporated  this  comment  into  the  final 
regulation  because  whether  a  subsidiary 
and  its  parent  company  constitute 
separate  insurers  presents  a  question  of 
fact  more  appropriately  handled  on  a 
case-by -case  basis. 

CIRB/NAMIC  suggested  that  banks 
make  available  lo  associations 
information  relating  to  the  cost  and 
quality  of  approved  programs.  The  FCA 
Board  notes  that  1 618.8030(b}l2)  of  the 
final  regulation,  which  implements  new 
section  4.29(a|t2)  of  the  1971  Act 
already  provides  that  banks  may  furnish 
such  information  to  associations, 

CIRB/NAMIC  commented  Ihat  the 
final  regulation  should  require  that  loan 
files  contain  a  form  signed  by  each  bank 
or  association  borrower  (borrower) 
stating  that  the  borrower  has  been 
informed  that:  (1)  Insurance  may  be 
purchased  from  sources  other  than  Farm 
Credit  System  bank.s  and  associations. 
(2)  the  purchase  of  insurance  offered  by 
Farm  Credit  System  banks  and 
associations  is  optional.  (3)  comparative 
information  has  been  provided  on  the 
insurance  products  offered  by  Farm 
Credit  System  banks  and  associations, 
and  (4)  at  least  two  insurance  products 
have  been  offered  for  each  line  of 
insurance  required  to  secure  the  loan. 

The  FCA  Board  has  determined  that 
no  change  is  required  lo  the  proposed 
amendments  in  response  to  this 
comment.  The  first  two  items  are 
already  adequately  addressed  in 
existing  8618.fl030fb|(9)  (newly 
redesignated  S  618.a030(bH8))  and  the 
third  item  is  adequately  addressed  In 
S  618-8030fb)[21  of  the  final  regulation. 
Newly  redesignated  5  618.aO30(b)(8) 
requires  banks  and  associations  to 
present  to  borrowers  a  written  notice  for 
their  signature  stating  that  the  purchase 
of  insurance  offered  by  these 
institutions  is  optional  This  paragraph 
also  requires  banks  and  associations  to 
explain  lo  borrowers  that  there  can  be 
no  discrimination  agamsl  them  for 
obtaining  insurance  elsewhere. 
Regarding  the  third  point,  new  section 
4  29(a)(2)  does  not  require  comparabve 
information  on  insurance  programs  to  be 
provided  to  borrowers  As  discussed 
above,  it  instead  states  that  banks  may 
provide  associations  comparative 
information  on  approved  programs  and 
approved  insurers,  and  56ia8030(hK2) 
of  the  final  regulation  incorporates  this 
provision. 

The  fourth  point  of  this  commenl  does 
not  reflect  the  requirements  of  the 
amended  section  4  29,  Specifically, 
section  4.29(b)l2)(Er|  requires  at  least 
two  approved  insurers  to  be  offered  for 
"each  type  of  insurance  made  available 
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to  members  and  borrowers."  rather  than 
for  "each  line  of  insurance  required  to 
secure  the  loan"  as  stated  by  CIRB/ 
NAMIC.  Accordingly,  the  FCA  Board 
has  determined  that  the  fourth  point  is 
already  appropriately  handled  in 
existing  5618.8030  (b)(ll)  and  (b)(13) 
(newly  redesignated  S  618.8030  (bUlO) 
and  (b)(12).  rtapectively).  Newly 
redesignated  S  618.8030(b)(10)  requires 
banks  lo  review  association  insurance 
services  at  least  annually  to  determine 
whether  regulatorj-  guidelines  are  beir.g 
followed  and  also  requires  annual 
review  and  evaluation  of  each  bank's 
insurance  program.  Newly  redesignated 
§  618.8O30(b)(12)  requires  records  to  be 
maintained  by  banks  and  associations 
In  sufficient  detail  to  facilitate  review 
and  supenision.  Regarding  redesignated 
S  6l8.8O3O(b)(l0),  the  FCA  Board  has 
concerns  that  the  existmg  requirement 
for  bank  review  of  association  insurance 
services  contained  in  this  regulation 
duplicates  reviews  performed  by  FCA  in 
the  course  of  its  examination  of  System 
institutions.  This  concern  will  be 
addressed  in  the  context  of  a 
comprehensive  review  of  FCA 
regulations. 

Finally.  CIRB/NAMIC  suggest  in  their 
comments  that  each  currently  insured 
borrower  be  sent  a  notice  regarding  the 
recent  changes  lo  section  4.29.  including 
notification  that  msurance  can  be 
purchased  from  sources  other  than  Farm 
Credit  System  banks  and  associations. 
Under  existing  5  618,a030{b)(9}  (newly 
redesignated  §  618  8030(b)(8)).  banks 
and  associations  have  been  required  to 
explain  the  insurance  options  available 
to  borrowers  at  the  time  insurance  is 
sold  or  endorsed.  The  FCA  Board  has 
determined  that  this  remains  the 
appropriate  point  in  time  to  inform 
borrowers  of  their  insurance  options, 
and  thai  it  is  unnecessary  to  include  in 
the  final  regulation  a  requirement  that 
the  above-desenbed  notice  be  sent  lo 
currently  insured  borrowers.  However. 
Farm  Credit  System  banks  and 
associations  may  elect  lo  inform 
borrowers  of  recent  changes  to  section 
4.29,  as  well  as  the  other  provisions  of 
the  1987  Act.  if  they  so  choose. 
Regarding  the  concern  expressed  by 
CIRB/NAMIC  that  borrowers  be  notified 
that  insurance  can  be  purchased  from 
sources  other  than  Farm  Credit  System 
banks  and  associations,  the  preceding 
discussion  has  already  noted  that  even 
prior  to  enactment  of  ihe  1987  Act, 
existing  regulation  5618.8030(bl(9) 
(newly  redesignated  S618.8030tb}(e)] 


required  banks  and  associations  to 
inform  borrowers  of  this  option. 
List  of  Subjects  In  12  CFR  Part  616 

Agriculture.  Archives  and  records. 
Banks,  banking,  Insurance,  Reporting 
and  recordkeeping  requirements.  Rural 
area.  Technical  assistance. 

For  the  reasons  stated  in  the 
preamble.  Pari  618  of  Chapter  VI.  Title 
12  of  the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  616— GENERAL  PROVISIONS 

1  The  authority  citation  for  Part  618  is 
revised  to  read  as  follows: 

Authority:  Sees,  1.5.  l.n.  1.12.  2.2,  2.4,  2.5, 
2.12.  3.1.  3,7,  4.12.  4.13A.  4.25.  4.29.  5.9.  5.10. 
5.17;  12  U.S.C.  2013.  2019.  2020.  2073.  2075, 
2076.  2093.  2122,  2128,  2183,  2200.  2211.  2218, 
2243.  2244.  2252. 

Subpart  B— Member  Insurance 

2.  Section  618.8030  is  amended  by 
revising  the  heading,  removing 
paragraphs  (b)(6]  and  (b)(7);  by 
redesignating  paragraphs  (b)(2)  through 
(b)(5)  and  paragraphs  (b)(8)  through 
(b)(l3)  as  paragraphs  fb)[3)  through 
(b)(l2);  in  newly  redesignated  paragraph 
(b)(4)  by  adding  the  words  "and 
borrowers"  after  "members":  in  newly 
redesignated  paragraph  (bl(6]  by  adding 
the  words  "or  borrower"  after  tihe  word 
"member"  each  place  it  appears;  in 
newly  redesignated  paragraph  (b)(8]  by 
adding  the  words  "member  or"  before 
the  word  "borrower"  each  place  it 
appears;  in  newly  redesignated 
paragraph  (b)(n)  by  adding  the  words 
"members  or"  before  the  word 
"borrowers"  and  removing  the  word 
"association";  by  adding  a  new 
paragraph  (b)(2];  and  by  revising 
paragraphs  (a),  fb]  introductory  text, 
(b)(1).  and  newly  redesignated  (b)(3)  to 
read  as  follows: 

S  618.6030    Authortzed  Insurance  Services. 

(a)  Farm  Credit  System  banks 
(excluding  banks  for  cooperatives) 
(hereinafter  banks)  and  associations 
may  sell  to  their  members  and 
borrowers,  on  an  optional  basis,  credit 
or  term  life  and  credit  disability 
insurance  appropnate  to  protect  the 
loan  commitment  in  the  event  of  death 
or  disability  of  the  debtors.  The  sale  of 
other  insurance  necessary  to  protect  a 
member's  or  borrower's  farm  or  aquatic 
unit  is  permilted.  but  Umiled  to  hail  and 
multiple-peril  crop  insurance,  title 
insurance,  and  insurance  necessary  lo 
protect  the  facilities  and  equipment  of 
aquatic  members  and  borrowers.  A 
member  or  borrower  shall  have  the 


option,  without  coercion  from  the  bank 
or  association,  to  accept  or  reject  such 
insurance. 

(h)  Bank  and  association  board 
policies  governing  the  provision  of 
member  insurance  programs  shall  be 
established  within  the  following  general 
guidelines: 

(1)  There  must  be  a  debtor-creditor 
relationship  with  a  Farm  Credit  System 
bank  or  association  for  a  member  to  be 
eligible  for  authorized  member 
insurance  services.  Coverage  may 
continue  after  the  loan  has  been  repaid 
provided  the  member  can  reasonably  be 
expected  lo  borrow  again  within  2 
years,  and  provided  such  continuation 
of  msurance  is  not  contrary  to  Slate  law. 
For  hail  and  multiple-peril  crop 
insurance  only,  eligibility  extends  lo 
landlords  of  tenants  and  tenants  of 
landlords  having  a  debtor-creditor 
relationship. 

(2)  In  making  insurance  available 
through  private  insurers,  each  bank  shall 
approve  the  programs  of  more  than  two 
insurers  for  each  type  of  insurance 
offered  in  the  bank's  chartered  lerrilory. 
If  the  approved  program  of  an  insurer  is 
not  offered  in  all  of  the  States  in  the 
bank's  chartered  temtory.  the  bank 
shall  approve  the  programs  of  such 
additional  insurers  as  are  necessary  to 
insure  that  the  bank  or  each  association 
is  provided  more  than  two  approved 
programs  from  which  to  select  and  offer 
to  its  members  and  borrowers.  The 
banks  may  provide  comparative 
information  relating  lo  costs  and  quality 
of  approved  programs  and  the  financial 
condition  of  approved  companies. 

(3)  Member  insurance  services  may  be 
offered  only  if: 

(i)  The  insurance  program  has  been 
approved  by  the  bank  or  association 
from  among  eligible  programs  made 
available  to  it  by  insurers — 

(A)  Meeting  reasonable  financial  and 
quality  of  service  standards  prescribed 
by  the  bank;  and 

(B)  Licensed  under  Slate  law  to  do 
business  in  the  State(s)  in  which  the 
Insurance  is  offered: 

(ii)  The  bank  or  association  has  the 
capacity  to  render  authorized  insurance 
services  in  an  effective  and  efficient 
manner 

(lii)  There  exists  the  probabihty  that 
the  service  will  generate  sufficient 
revenue  to  cover  all  costs: 

(iv)  Rendering  the  insurance  service 
will  not  have  an  adverse  effect  on  the 
credit  or  other  operations  of  the  bank  or 
association:  and 
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(v)  In  making  insurance  available 
through  approved  iruufEm.  the  board  of 
directors  of  the  bank  or  association 
selects  and  offers  at  least  two  ap)proved 
i.Tsurers  for  each  type  of  insurarxe  made 
available  to  the  members  and 
borrowers. 


Date:  September  a.  1968. 

David  A.  IfiD, 

Secretary.  Farm  Cr^it  AdauniMtrolioa 
Board 

;FR  Doc  aa-207aB  FUed  9-12~B8;  &-V5  ajn] 


12  CFR  Parts  622  and  623 

Rules  of  Practtce  and  Procedure; 
Practice  Before  the  Farm  Credit 
Administration;  Effecthre  Date 

AOEWCr  Farm  Credit  Admimstrarion. 
ACTION:  Notice  of  effective  date, 

summary:  The  Farm  Credit 
.administration  (FCA)  published  final 
regulations  under  Parts  622  and  623.  July 
19.  1968  (53  FR  27284).  The  fmal 
regulations  to  Parts  622  and  623  relate  to 
the  definition  of  a  Farm  Credit  System 
insUtution  and  the  imposition  of  civU 
money  penaUies  by  the  FCA.  In 
accordance  with  12  U.S-C.  2252.  the 
effective  date  of  the  final  nile  it  30  days 
from  the  date  of  publication  in  the 
Federal  Register  dunng  which  either  or 
both  Houses  of  Congress  are  in  seaaion. 
Based  on  the  records  of  the  sessions  of 
Congress,  the  effective  dale  of  the 
regulations  la  September  13,  1968. 
EFrecnve  date  September  13, 1988. 

FOR  FURTHER  INFORMATKM  COMTACT: 

Kathleen  Eyer,  Chief.  Supervision 
Division.  Office  of  Analysis  and 
Supervision,  Farm  Credit 
Administration.  1501  Farm  Credit 
Drive.  McLean.  Virginia  22)02-5090. 
(703)  683-M55 

or 

Elizabeth  M  Dean.  Senior  Attorney. 
Office  of  General  Counsel  1501  Farm 
Credit  Dnve.  McLean.  Virginia.  22102- 
5090.  (703)  883-4020.  TDD  (703)  883- 
4444. 

Authority:  i:USC  Z25Zia\[Q]  &nd  (10). 
Dated;  September  8, 1888. 

David  A.  Hill. 

Secretary.  Farm  Credit  A  dmJniatratJon. 

[FR  Doc  88-20787  Filed  9"12-8e:  8:45  am] 
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DEPARTMEMT  OF  TPANSPOflTAT!ON 
Federal  Avtetton  Administration 
14  CFR  Part  39 

EDocMI  Na  ••-NM-120-AO;  AmdL  M- 

6018] 

Airworttilness  Directives;  licDonr>elt 
Douglas  Model  DC-O  Series  Airplanes. 
Including  Model  DC-9-ao  Series 
Airplanes  and  Model  MO-98  Airplanes 

AOCNCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
AcnoN:  Final  rule. 

summary:  This  action  published  in  the 
Federal  Register  and  makes  effective  as 

to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  whKii 
was  previously  made  effective  as  to  all 
kjiovm  U.S.  owners  and  operators  of 
Model  DC-9  senes  airplanes,  including 
Model  DC-&-80  series  and  Model  MD- 
88  airplanes,  by  individual  telegrams. 
This  AD  requires  a  one-time  visual 
inspection  to  ensure  (hat  the  dorsal  fin 
attach  fin  angles  are  free  from  cracks, 
and  repair  or  replacement  if  necessary. 
If  cracks  in  the  attach  angles  are  not 
corrected,  cracks  could  develop  in  the 
skin  and  lead  to  structural  failure  of  the 
empennage  section. 
EFFEcnve  date:  September  2a  198a 
This  AD  was  effective  earher  to  all 
recipients  of  telegraphic  AD  T8d-17-51. 
issued  August  19.  li*88. 
ADDRESSES:  The  applicable  service 
'.nformation  may  be  obtained  from 
McDonnell  Douglas  Corporation.  3853 
Lakewood  Boulevard.  Long  Beach. 
California  90846.  Attention:  Uu'eclur  of 
Puhlications.  Cl-LOO  (54-60).  This 
information  may  be  exammed  at  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  FAA.  Los  Angeles 
Aircrai^  Certification  Office  at  3229  F^st 
Spnng  Street  Long  Beach.  California. 

FOR  FURTMCR  INFORMATION  CONTACT 
Mr.  Michael  N,  Asahara.  Aerospace 
Engineer.  Airframe  Branch.  ANM-122L 
FAA,  Northwest  Mountain  Resion.  Los 
Axigeles  Aircraft  Certification  Office. 
3229  East  Spnng  Street  Long  Beach. 
California  90606-2425;  telephone  (213) 
986-6321. 

SUrPUMOTTARV  INFONHATION:  Four 
operators  of  McDonnell  Douglas  Model 
DC-0  senes  airplanes  have  reported 
cracks  found  on  dorsal  fin  attach  angles, 
part  numbers  (P/\)  593971 1-501/ -502. 
having  logged  between  8,684  and  17,873 
landings  (on  the  angles).  These  angles 
were  installed  during  production  or  as 
terminating  action  to  AD  82-10-51-R3. 
Laboratory  analysis  by  McDonnell 


Dotig!as  Corporation  has  revealed  that 
the  'jacks  found  fn  these  angles  were 
attributed  to  metal  fatigue,  caused  by  a 
combination  of  fastener  short  edge 
distance  at  the  taper  intersect  and 
preload  due  to  the  absence  of  shims 
during  the  Installation  of  the  angles.  If 
such  craciciDg  In  the  attach  angles  is  not 
detected  and  corrected,  cracks  could 
develop  m  the  skm  and  lead  to 
structural  failure  of  the  empennage 
section. 

On  August  19,  1968,  the  FAA  issued 
telegraphic  AD  T8a-17-Sl.  applicable  lo 
all  Model  DG--9  series,  including  Model 
DC-d-00  senes  and  .Model  MD-68 
airplanes,  which  requires  a  one-time 
visual  inspection  to  ensure  (hat  the 
dor&al  fin  attach  angles  are  free  from 
cracks,  and  repair  or  replacement  as 
necessary.  Additionally,  operators  are 
required  to  submit  to  the  FAA  a  report 
of  their  findings  as  a  result  of  these 
inspections. 

This  is  considered  to  be  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking  to  address  it. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511)  and  have  been  assigned 
OMB  Control  Number  2120-0056. 

Since  a  situation  existed,  and  still 
exists,  that  requires  immediate  adoption 
of  this  regulation,  it  is  found  that  notice 
and  public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  m  less 
than  30  days. 

This  amendment  has  been  revised  tn 
include  instructions  for  the  issuance 
special  fiight  permits,  m  accordance 
with  FAR  21  197  and  21  199,  for 
operators  to  operate  airplanes  to  a  base 
in  order  to  comply  with  the 
requirements  of  this  AD  The  FAA  has 
determined  that  this  revision  wiU  not 
increase  the  economic  burden  on  any 
operator,  nor  will  it  increase  the  scope 
of  this  AD. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958.  as  amended  (49  U.S.C.  1301.  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject-  Thus,  in  uroordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
.Asseasraent. 

The  Federal  Aviation  Administration 
has  determined  that  this  regulation  is  an 
emergency  regulation  that  is  not 
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considered  to  be  major  under  Executive 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  <rf 
Order  12291  with  respect  to  this  rule 
since  the  rule  must  be  issued 
immediately  to  oorrecl  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  document  involves 
an  emergency  regulation  under  DOT 
Regulatory  PoUaes  and  Procedures  (44 
FR  11034.  Febniary  26. 1979).  If  this 
action  is  subsequently  determined  lo 
involve  8  significant/mafor  regulation,  a 
final  regulatory  evaiuaUon  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
[otherwise,  an  evaluation  or  analysis  is 
not  required). 

List  of  SubjecU  in  14  CFR  Part  39 

Aviation  safety,  Aircraft 

Adoptkui  ol  tfae  AmeDdmeirt 

Accordingly,  pursuant  lo  the  authority 
delegated  lo  me  by  the  Admimstrelor, 
the  Federal  Aviation  Admimstratjon 
amends  {  39,13  of  Part  39  of  the  Federal 
Anation  Regulations  (14  CFR  39.13)  as 
follovrs: 

PART  39— [Ammded] 

1.  The  authonty  citation  for  Part  39 
continues  to  read  as  follows: 

Aatbority:49U.SC.13M(al  1421  and  1423; 
49  US  C  lOetnl  (Revised  Pttb  L  97-M9, 
January'  12, 1963):  and  14  CFR  IIW 


S  39.13    [Anwndsdl 

Z  By  adding  the  following  new 
mrworthiness  duective: 

McDoBSwn  Dou^ar  Applips  to  all  Model 
DC-iJ  sene*  airplanes,  including  Model 
DC-9-S0  »«nei  air^vlaneg  and  Model 
M0-A8  airplanes  certificated  in  any 
caipgory  Compliant^e  required  ai 
iodicaied.  unless  prvviousty 
Mxusipltshed. 
To  prevent  failure  of  the  enpannage 
section,  accomplish  the  following 

A.  For  airplanes  on  which  dorsal  fin  attach 
angles,  P/N  59939711-1,  -2.  -SOt.  or -502. 
have  been  installed  Pnar  to  the  accumulation 
of  7.500  landmgR  since  imrtaltation.  or  within 
100  landing  after  the  effectrve  date  of  this 
AD.  whichever  occurs  later,  unless  previiiusly 
accomplished  withtn  the  last  1,000  landings. 
conduct  a  visual  inspection  of  both  angles. 
RH  and  LH.  for  cracU. 

B  Ef  cracking  is  deu^cled  in  any  attach 
angle,  pnor  to  further  flight  either  remove  the 
angle  and  repUice  it  with  a  like  serviceable 
part,  or  repair  in  a  maruiwr  approved  by  the 
Manager,  lot  Angele*  AircfHfl  Certification 
Office  FAA,  ^klrth*»fft1  Moomain  Region 

C  Wtlkun  72  bourn  after  completion  of  the 
inspection  requtrtKi  by  paragraph  A.,  above, 
submit  H  report  of  findings,  positive  or 
negaUve.  to  the  Manager.  Loa  Angeies 
Aircraft  CerUfication  Office.  FAA.  Northwest 
Mountain  Region. 


D.  Ao  alternate  means  of  couq^hance  or 
sdjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  aay 
be  used  wheo  approved  by  the  Manager.  Loe 
Angeles  Aircraft  OrtificdUoo  Office.  FAA. 
Northwest  Mountain  Regioo. 

NoU/^Thff  requesi  shonki  be  forwardod 
through  an  FAA  PtukitmI  Mamtenanog 
Inspector  (PMlt.  who  may  add  aoy  oomBeots 
tr>eo  tend  it  to  the  Manager.  Loc  Angeles 
Aircraft  CertiTication  Office- 
El  Special  flight  permits  may  be  issued  in 
accordance  wih  FAR  21.19?  and  21. 199  to 
operate  airplanes  to  s  base  in  order  to 
comply  with  (he  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  informetioD  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation.  3855  Lakewood  Boulevard. 
Long  Beach.  Cahfomia  90846.  Attention: 
Director  of  Pubfications.  Cl-LOO  (54-80). 
These  documents  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region. 
17900  Pacific  Highway  South.  Seattle. 
Washington  or  the  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spnng 
Street,  Long  Beach.  California. 

This  amendment  becomes  effective 
September  2&  1968. 

It  was  effective  earlier  to  all  recipients 
of  telegraphic  AD  T88-17-51.  issued 
August  19. 1966. 

Usued  in  Seattle.  Washingtoa  on 
September  1.1988. 
Leroy  A.  Keith. 

Sfanager,  Trmispori  Airpiane  Directorate, 
Atwraft  Certificatjon  Sennce- 
IFR  Doc  f»-2Dr7M  Piled  9-12-86. 8:45  am) 
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14  CFR  Part  39 

[Docket  No.  SS-MU-aO-AD;  AmtfL  3t-601S) 

Airworthiness  Directhres:  McDonr)«n 
Douglas  Modal  DC-10-10.  -10F,  -IS. 
-30.  -30F.  -40.  and  KC-10A  (MUttary) 
Series  Airplanes,  Fuselage  Numbers  1 
through  400 

AQENCV:  Federal  Aviation 
AdministraUon  [FAAl.  DOT. 
action:  Fmal  rule. 

summary:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  DC- 
10-10,  -lOF.  -15,  -30,  -30F.  -40,  and  KC- 
lOA  IMiiitaryi  series  airplanes,  which 
currently  requires  a  one-time  inspection 
of  the  inboard  and  outlnjard  fiap  vane 
primary  (aft)  attach  bolts  and  nuts,  and 
replacement,  if  necessar>'  This 
amendment  requires  more  detailed 
repetitive  inspections  of  the  attach  bolts 
and  nuts,  and  provides  for  an 
installation  that  constitutes  terminatiing 


Bctioo  for  the  repetitive  inspection 
requirement  of  the  AD.  This  amendntenl 
is  prompted  by  the  infiight  loss  of 
portions  of  the  outboard  flap  vane  due 
to  a  cracked  aiMi  corroded  nut  and 
missing  attach  bolt  made  of  H-11  steel. 
This  condition,  if  not  corrected,  could 
result  in  the  separabon  of  an  inboard  or 
outboard  flap  vane  from  the  wing 
EFTECTTVE  AATC  October  21, 1968. 
ADOfSSSCS:  The  appbcable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation.  3855 
Lakewood  Boulevard,  Loitg  Beach. 
California  90846.  Attention:  Director  of 
Pubhcahons.  Cl-LOO  (54-60).  This 
information  may  be  examined  at  FAA. 
Northwest  Mountain  Region.  17900 
Paafic  Highway  South.  Seattle, 
Washington,  or  FAA.  Los  Angeles 
Aircraft  Certification  Of^ce.  3229  East 
Spring  Street.  Long  Beach.  California 

FOR  niRTHER  INFORMATION  COMTACT 

Mr.  Maurice  Cook.  Aerospace  Engineer 
Airfrarae  Branch.  ANM-121L  FAA. 
Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spnng  Street.  Long  Beach. 
California  90606-2425;  telephone  (213) 
988-5226 

SUPPLEMENTARY  IHFORMATKMC  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  revise  AD  88- 
01-05,  Amendment  39-S816  (52  FR  46673: 
December  24. 1987).  to  require  repetitive 
inspections  of  the  inboard  and  outboard 
flap  vane  pnmary  (aft)  attach  bolts  and 
nuts,  and  to  provide  terminating  action 
for  the  repetitive  inspections,  was 
published  in  the  Federal  Register  on 
May  13.  1988  (53  FR  17077) 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  the  single 
comment  received:  the  commenter  had 
nn  objections  to  the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  mlerest  require  the 
adoption  of  the  rule  as  proposed. 

It  IS  estimated  that  213  airplanes  of 
U.S  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  6 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour.  The 
cost  of  replacement  parts  would  be 
51,800  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U^.  operators  is  estimated  to  be 
S4  34.520. 

"Hie  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authonty  in  the  Federal  Aviation  Act 
of  1958.  as  amended  (40  U.S.C  1301.  et 
seQ.\,  which  statute  is  construed  to 
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preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  impUcattons  warranting  the 
preparation  of  a  Federalism 
Assessment, 

For  the  reasons  discussed  above,  the 
FA-A  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
■  ^"91:  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
enutses,  because  few,  if  any.  Model  DC- 
10  senes  airplanes  are  operated  by 
small  entities.  A  final  evaluation  has 
been  prepared  for  this  regulation  and 
has  been  placed  in  the  docket. 

List  of  Subjects  in  14  CFR  Pari  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  AmendmeRt 

Accordingly,  pursuant  to  (he  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  5  39  1 3  of  Part  39  of  the  Federal 
Aviation  Regulations  [14  CFR  39.1.3)  as 
follows: 

1.  The  authonty  citation  for  Part  39 
continues  io  read  as  follows: 

Authority:  49  U  S  C-  UMIa).  1421  and  14Z3: 
49  L'  S.C.  lOfti*^)  [Rtfvised.  Pub.  L  97-449. 
January  12. 19»3).  and  14  CFR  11  fi9, 

$39.13    [Am«nd«d) 

2.  By  revising  AD  88-01-05, 
Amendment  39^5816  (52  FR  48673; 
December  24. 19«7(.  as  follows: 
McOoonell  DnuKlds:  Applies  to  MdDonnell 

Dmmlas  Model  DC-10-10  -lOF,  -15.  -30. 
-MF  -to,  ^nd  KC-IUA  IMililaryl  senes 
airplane**,  fuselage  numbers  1  through 
¥X}.  certificated  in  any  category. 
Compitance  requu-ed  as  indicated,  unless 
previously  accomplished 
To  prevent  inboard  and  outboard  flap  vane 
separation  due  'o  loose,  broken  or  corrtKied 
primary  {afi|  attach  bolts  or  nuts,  arxomplish 
the  following; 

A  Withm  15  day?  after  the  effecttve  date 
of  Amendment  3**-5816  (January  20. 198«). 
unJess  accomplished  since  June  6. 1987. 
inspect  the  fldp  vane  pnmary  (aft)  attach 
bolts  and  nu's  in  accotttance  with  the  Phase 
I.  Accompliahment  Instrucuons,  of  McDonnell 
Douglas  DC-10  Alert  Service  Bulletin  No. 
A57-107.  dated  pine  22.  1987 

B  Within  80  days  after  the  effective  dare  of 
thia  amendm(*nt.  jniess  accomplished  sinc^ 
June  9. 1987.  a.nd  ihereafter  at  intervals  not  to 
exceed  two  years,  inspect  the  flap  vane 
pnmary  (aft)  dtiach  bolis  and  nuts  m 
accordance  with  the  Phase  11. 
Accomplishment  l.istpjctiona,  of  McDonnell 
Douglas  DC-'C)  Alert  Service  Bulletin  No, 


A57-107,  Revision  1.  dated  June  26. 1987.  or 
Revision  2.  dated  September  3, 1987. 

C.  tf  cracked,  broken,  or  corroded  bolts  or 
nuts  are  foiind.  dunng  the  Inspections 
retjmred  by  paragraphs  A-  or  B.,  above, 
before  further  flight,  replace  with  airworthy 
bulls  and  nuis.  in  ar.cordance  with  Phase  I  or 
n.  Accomplishment  [nstnictions  of 
McDonnell  Douglas  DC-10  Alert  Service 
Bulletin  No.  A57-107.  Revision  1.  dated  June 
28. 1987.  or  Revision  2.  dated  September  3, 
1987 

D.  Replacement  of  primary  faft]  inboard 
and  outtward  flap  vane  attach  bolts  and  nuts 
wiih  Inconel  bolts  and  A2ae  CR£S  nuts,  m 
accordance  with  Phase  111.  Accomplishment 
Instructions  of  McDonnell  Douglas  DC-10 
Alert  Service  Bulletin  No  A57-107.  Revision 
1.  dated  June  28  1987,  or  Revision  2,  daled 
September  3.  ^iS".  constitutes  terminating 
action  for  the  repetitive  inspection 
requirement  of  this  AD. 

E.  An  alternate  means  of  compliance  or 
adiuslment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Ajrcrafi  Cernfication  Office.  FAA. 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMIJ.  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Los  Angeles 
Aircraft  Cenification  Office.  FAA.  Northwest 
Mountain  Region. 

F  Special  flight  permits  may  be  issued  in 
accordance  wuh  FAR  21.197  and  21199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  .service  infonnation  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation.  3855  Lakewood  Boulevard, 
Long  Beach.  California  90846.  Attention: 
Director  of  Publications.  Cl-LOO  (54-60). 
These  documents  may  be  e.xamined  at 
the  FAA.  Northwest  Mountain  Region. 
17900  Pacific  Mighway  South.  Seattle. 
Washington  or  the  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring 
Street,  Long  Beach.  California. 

This  amendment  becomes  effective 
October  21. 1988. 

IflBued  In  Seattle,  Weshington.  on  August 
31.  1988. 
Leroy  A.  Keith. 

Manager,  Transport  Airplane  Directorate. 

Aircrvft  Certification  Service. 

|FR  Doc.  68-20766  Filed  9-12-B8;  8:45  amj 
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14  CFR  Part  71 

EAlrvfucc  Docktl  Numt>*r  Sa-ACE-06| 

Alteration  of  Transition  Area;  Grlnnell. 
lA 

AOENCY:  Federal  Aviation 
AdmimstraUon  (FAA).  DOT. 


actton:  Final  rule. 


summary:  The  nature  of  this  federal 
action  19  to  alter  the  700-foot  transition 
area  al  Crinnell.  Iowa,  to  provide 
additional  controlled  airspace  for 
aircraft  executing  a  new  approach 
procedure  to  the  Crinnell  Municipal 
Airport.  Cnnnell.  Iowa.  utihzinR  the 
Nondlrectiona!  Radio  Beacon  (NDB)  and 
the  VOR/DME  as  navigational  aids.  The 
Intended  effect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  the  new 
approach  procedure  under  Instrument 
Fhght  Rules  (IFR)  and  other  aircraft 
operating  under  Visual  Flight  Rules 
(VFR). 

EFFECTIVE  DATE;  0901  u.l.c,  December 
15.  198ri. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  G-  Earp.  Airspace  Specialist. 
Traffic  Management  and  Airspace 
Branch,  Air  Traffic  Division,  ACE-540. 
FAA.  Central  Region.  601  East  12th 
Street.  Kansas  City,  Missouri  64106. 
Telephone  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  To 

enhance  airport  usage,  an  additional 
instrument  approach  procedure  is  being 
developed  for  the  Crinnell  Municipal 
Airport.  Crinnell.  Iowa,  utilizing  the 
NDB  and  the  VOR/DME  as  navigational 
aids.  The  eslabhshmeni  of  this 
instrument  approach  procedure,  based 
on  these  navigational  aids,  entails 
alteration  of  the  transition  area  at 
Gnnnel!.  Iowa,  at  or  above  700  feet 
above  the  ground,  within  which  aircraft 
are  provided  air  traffic  control  service. 
The  intended  effect  of  this  action  is  to 
ensure  segregation  of  aircraft  using  the 
new  approach  procedure  under 
Instrument  Flight  Rules  (IFH)  and  other 
aircraft  operating  under  Visual  Flight 
Rules  (VFR). 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D.  dated  January  4. 
1968. 

DiKUftsioo  of  Comments 

On  page  23255  of  the  Federal  Re^sler. 
dated  lune  21. 1988  (53  FR  23255).  the 
FAA  published  a  Notice  of  Proposed 
Rulemaking  which  would  amend 
S  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  so  as  to  alter  the 
transition  area  at  Cnnnell.  Iowa. 
Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  objections  were  received  as  a  result 
of  the  Notice  of  Proposed  Rulemaking. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
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necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  '  maior 
rule'*  under  Executive  Order  122fll;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  2a  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  IS  so  minimal  Since  this  is  a 
routine  maMer  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
IS  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  ihe  cntcria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

.Aviatjon  safely.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  FAR  (14 
CFR  Part  7i]  is  amended  as  follows: 

PART  71— OESIGNATTON  Of  FEDERAL 
AIRWAYS.  AREA  LOW  HOinXS. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS. 

CrinncU  Munidpal  Airport.  Iowa 
I  Amended  I 

1-  The  authority  citation  for  Part  71 
continues  to  read  as  follows; 

Autbority:  46  U.SC.  134«(8|,  1354(a).  1510: 
ExecuUve  Order  10654;  40  USX:.  10e(g) 
[Reviled  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11.69 

$71,181     (Amentfedl 

2.  By  amendmg  {  71 181  as  follows; 
GrinneU.  Iowa  IR«viMd| 

The  airspace  extending  upward  from  7(K) 
feel  above  th«  surface  within  an  eight  and 
one-half  (&5|  atatue  tntle  radiua  of  the 
Crinneli  Municipal  Airpon  NDB  (lat. 
41'42  la  N.  long  92-43-4S"WJ.  GnnneiL  Iowa. 

Issued  in  Kansas  City.  Micaouri,  on  August 
29,  19BA. 

Claraoca  E.  N«wberv, 
Sfanager,  Air  Traffic  Diviaion. 
[FR  Doc.  66-20761  Filed  9-12-68;  0:45  am] 
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14  CFR  Part  71 

(Alrsfracc  Docket  Nufnber  M-ACE-07] 

Alteration  of  TransHlon  Ares;  O'Nein. 

NE 

Aaotcr:  Federal  Aviation 
Administration  (FAA),  DOT. 
actiom:  Final  rule. 

SUMMAlir:  The  nature  of  the  federal 
action  ii  to  alter  the  700-foot  transition 
area  at  O'Neill,  Nebraska,  to  provide 
additional  controlled  airspace  for 


aircraft  executing  a  new  approach 
procedure  (o  the  ONeill  Municipal 
Airport,  utilizing  the  Runway  31  VOR  as 
H  navigational  aid.  The  intended  effect 
of  this  action  is  to  ensure  segregation  of 
aircraft  using  the  new  approach 
procedure  under  instrument  Flight  Rules 
(IFRJ  and  olher  aircraft  operating  under 
Visual  Hight  Rules  [\'FR).  Action  is  also 
taken  herein  to  correct  a  Ij-pographical 
error  in  the  latitude  coordinate  for  the 
O'Neill  Muniapal  Airport. 
EFFECTIVE  DATE:  0901  u.tc,  December 

15,  19B8- 

FOU  FURTHCIt  INFORMATION  CONTACT: 

Dale  L  Carnine.  Airspace  Specialist 
Traffic  Management  and  Airspace 
Branch.  Air  Traffic  Division.  ACE-540. 
FAA.  Central  Rejjion.  601  East  12th 
Street  Kansas  City.  Missouri  &4106. 
Telephone  (816)  426-3408. 
SUPPLEMENT ARY  INFORMATION:  To 
enhance  airport  usajte.  an  additional 
instrument  approach  procedure  is  being 
devplopwd  for  the  O'Neill  Municipal 
Airport,  O'Neill.  Nebraska,  utilizing  the 
Runway  31  VOR  as  a  navigational  aid. 
The  estabhshment  of  this  instrument 
approach  procedure,  based  on  this 
navigational  aid.  entails  alteration  of  the 
transition  area  at  O'Neill,  Nebraska,  at 
or  above  700  feet  above  the  ground, 
within  which  aircraft  are  provided  air 
traffic  control  service.  The  intended 
effect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  the  new 
approach  procedure  under  Instrument 
Flight  Rules  (IFR)  and  other  aircraft 
operating  under  Visual  Flight  Rules 
(VFR). 

Subsequent  to  the  issuance  of  the 
Notice,  it  was  determined  that  the 
latitude  coordinate  for  the  O'Neill 
Municipal  Airport  was  imiccuralely 
cited  as  "42*33'15'  N."  instead  of 
'42*2815'  N."  Since  this  change  is 
editorial  in  nature,  additional  notice  and 
public  procedure  hereon  are  not 
considered  necessarv 

SecUon  71.181  of  Pari  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D,  dated  January  4. 
1988. 

OiscussioD  of  Commeats 

On  Page  23256  of  the  Federal  Ref^isler. 
dated  June  21, 1988  (53  FR  23256).  the 
FAA  published  a  Notice  of  Proposed 
Rulemaking  which  would  amend 
5  -1.181  of  Part  71  of  the  Federal 
Aviation  Regulations  so  as  to  alter  the 
transition  area  at  O'NeiU.  Nebraska. 
Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  obiections  were  received  as  a  result 
of  the  Notice  of  Prt^osed  Rulemaking. 


The  FAA  has  determined  that  this 
regulation  only  involves  an  estabhshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  tbem  operationally 
current.  It  therefore — (1)  is  not  a  "ma)or 
rule"  under  Executive  Order  12291,  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulator)'  Pohcies  and  Procedures  (44 
FR  11034;  February'  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  IS  so  mmunat  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  il 
is  certified  that  this  nJe  wiil  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

list  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  Ihe  Amendment 

Accordingly,  pursuant  to  the  authonty 
delegated  to  me.  Part  71  of  the  FAR  (14 
CFR  Pari  71)  is  amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS. 

O'Neill  Municipal  .\irport  [Amendedl 

1.  The  authonty  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U^  C.  134e(s),  13S4(a),  1510: 
Executive  Order  10854;  49  VS.C  106[«) 
(Revised  Pub.  L  97-44a  January  12. 1983);  14 
CFRn.69. 

§71.181    [Amended] 

2.  By  amendir\g  §  71.181  as  follows: 

[RE\TSED| 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  55  mile 
radius  of  the  O'Neill  Municipal  Airport  (lat 
42'28'15"  N  .  long  98'4115"  W  );  wilhin  3.5 
miles  eech  side  of  the  O  Neill  VORTAC  315" 
radial,  extending  from  the  5.5  mile  rndlus  to 
12  miles  northwest  of  the  VORTAC  and 
^^nthin  3-0  oulei  each  side  of  the  O'Neill 
VORTAC  14a*  radifiL  extending  fruni  the  5.5 
mile  radius  to  6  5  miles  southeast  of  the 
VORTAC  and  that  airspace  extending 
upward  from  1,200  feet  above  the  surfaci*. 

Issued  in  Kansas  Cit>.  Missouri,  on  Ax^gusl 
29.1988. 
Clarence  £.  Newbem, 

Maiiaiii-r  A:r  Trnff:c Division. 

|FR  Di^  ab~207bZ  Filed  9-U-8&  8.-45  flm] 
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14CFBP«rt97 

(Docks!  No.  2S«95:  Amdt  No.  13321 

Standard  Instrument  Approach 
Proceilures:  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes,  ' 

amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
lSl.\Ps)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  t>ecause  of  the  adoption  of  new 
or  revised  cntena.  or  because  of 
changes  occumng  in  the  National 
.Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
aii-space  and  to  promote  safe  flight 
operations  under  mstnimenl  flight  rules 
at  the  affected  airports. 
DATES:  Effective-  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporatiim  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1960.  and  reapproved 
as  of  January  1.  1982. 
ADDRESSES;  A\  ailability  of  matters 
i.-'.corparated  hy  reference  in  the 
amendmerit  is  as  follows: 

For  Examination — 

1  F.\,A  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591: 

2,  The  F.-\A  Regional  Office  of  the 
region  m  which  the  affected  airport  is 
located:  or 

3  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  .Avenue.  SW.. 
Washington.  DC  20591.  or 

2  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington.  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  K.  Funai.  Flight  Procedures 


Standards  Branch  (AFS-230).  Air 
Transportation  Division.  Office  of  Flight 
Standards.  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW,.  Washington.  DC  20591: 
telephone  (202)  287-8277 

8UP<n£MENTARV  INFORMATION:  This 

amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFT?  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instmment  Approach 
Procedures  ISIAPsI  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
US.C.  552(al.  1  CFR  Part  51.  and  i  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8280-4. 
and  8260-5.  Matenals  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance  ;. 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOTA.M)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs.  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  .Approach 
Procedures  (TERPs).  In  developing  these 


SIAPs.  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reasons,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches.  Standard  instrument 
Incorporation  by  reference. 

Issued  in  Washington.  DC  on  Septetnlier  Z. 
1988. 

Robert  L  Goodrich. 
Director  of  Flight  Standards. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  CM  T.  on  the  dales 
specified,  as  follows: 

PART  97— (AMENDED] 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows; 

Authority:  49  U.S  C.  1948.  13S4(a|,  1421.  and 
151ft  49  U.S.C  108(g)  (revised.  Pub  L  97-449. 
January  12. 1983:  and  14  CFR  11  49(b)(2)). 

By  amending:  I  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TAC/\N;  §  97.25  LOG.  LOC/DME. 
I.DA.  1,DA/DME,  SDF.  SDF/DME: 
5  97.27  NDB.  NDB/DME.  §  97,29  11.S. 
ILS/D.\ffi.  ISMLS,  MLS.  MLS/DME. 
MLS/RNAV:  i  97  31  RADAR  SIAPs; 
!  97  33  RNAV  SIAPs;  and  I  97  35 
COPTER  SIAPs.  identified  as  follows: 
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.  .  .  Effective  December  J5,  1988 

Hermiston.  OR— Hermiston  Muni.  VOR/ 

DME-A.  AmdI.  2 
Portland.  OR— Portland-Trouldale.  NDB-A. 

Amdt.  8 
Vancouver.  WA— Pearson  Airpark,  U3A  BC 

RWY  8.  AmdI.  4 

.  .  .  Effective  October  20.  ISae 

Cordova.  AK— Cordova-Mile  13.  NDB/DME 

RWY  27,  Orig. 
Nenana.  AK— Nenana  Muni.  NOB  RWY  3. 

Orig. 
i.iv«rmore.  CA — Uvermore  Muni.  ILS  RWY 

ZSR.  Amdt.  7 
Bridgeport  CT— Igor  I  Sikorsky  Memorial. 

ILS  RWY  6.  Amdt.  6 
Atlanta.  GA— DekalbPeachtree.  VOR/DMF. 

RWY  34.  Orig 
Thomaslon.  GA — Reginald  Grant  MemoriaL 

NDB  RWY  3.  Amdt  1 
Aurora  IL— Aurora  Muni.  VOR  RWY  36. 

Amdt,  6,  CANCHi.ED 
Aurora.  IL— Aurora  Muni.  VOR-A,  Amdt.  10, 

CANCELLED 
Aurora.  IL— Aurora  MuuL  ILS  RWY  9,  Orig.. 

CANCELLED 
Aurora,  IL— Aurora  Mum.  R.NAV  RWY  :!7. 

Amdt.  3.  CANCELLED 
Blooraington/Normal.  By— Bloomington/ 

Normal.  VOR  RWY  11.  Amdt.  11 
Bloominglon/Nonnal.  IL — Bloomington/ 

Normal.  VOR  RWY  21.  Arodt.  17 
Bloomington/Nonnal.  IL — Bloomington/ 

Normal.  VOR/DME  RWY  21,  AmdL  2 
Btoomington/Normal.  IL— Bloomington/ 

Normal.  LOC  BC  RWY  11.  Amdt.  8 
Bloomington/Normal.  IL — Bloomington/ 

Normal.  ILS  RWY  29.  Amdt  8 
Chicago/Aurora.  XL — Aurora  Muni,  VOR 

RWY  38.  Orig. 
Chicago/ Aurora,  II^Aurora  Muni,  VOR-A, 

Orig. 
Chicago/Aurora.  IL— Aurora  Muni,  ILS  RWY 

9.  Orig. 
Chicago/ Aurora.  IL— Aurora  Muni.  RNAV 

RVtTY  27.  Orig. 
Greenwood/Wonder  Lake.  IL— Gait.  VOR-A. 

Amdt.  7 
loliet  n^Joliel  Parii  District.  VOR  RWY  12. 

AmdL  II 
loliet.  Il^jollel  Park  District.  RNAV  RWY  12. 

Amdt.  12 
Peru.  IL— Illlnoia  Valley  Rgnl-Waller  A 

Duncan  Field.  NDB  RWY  18,  AmdI.  1 
Rockford.  IL— Greater  Rockford.  VOR  RWY 

12.  Amdt  3 
Rockford.  U,-Grealer  Rockford.  LOC  BC 

RWY  18.  Amdt.  14 
Rockford.  IL— Greater  Rockford.  NDB  RWY 

36.  AmdI  24 
Rockford.  IL— Greater  Rockford.  ILS  RWY  36. 

AmdI.  27 
RorJtford.  lU-Greater  Rockford.  RADAR  1, 

Amdt,  8 
Springfield,  II.— Capital.  VOR  RVtry  22.  AmdI 

19 
Springfield.  11,-CapilaL  NDB  RWY  4.  Amdt. 

17 
Springfield.  11,-Capilal,  ILS  RWY  4.  AmdI.  23 
Springfield.  IL-Capiial.  ILS  RWY  22.  AmdI.  5 
Easlon.  MD— Easlon  Muni.  NUB  RWY  22. 

Aradl.  7 


Oxford.  MS— Universlly-Oxtord.  LOC  RWY 

9.  Amdt.  1 
Kansas  City.  MO— ICansas  City  IniL  ILS  RWY 

1.  AmdI.  9 
Lincoln.  NE— Lincoln  Muni,  VOR  RWY  irL 

AmdI.  B 
Lincoln.  NB— Lincoln  Muni,  VOR  RWY  17a 

AmdI.  11 
Uncoln.  NE— Lincoln  Muni.  VOR  RVTV  17R. 

Amdt.  8 
Lincoln.  NE— Lincoln  Mum.  VOR  RWY  35L 

Amdt.  11 
Las  Vegas.  NV— McCarran  Intl.  ILS  RWY  2S. 

Amdt.  12 
Farmmgton.  NM — Four  Comers  Regional.  ILS 

RWY  25,  AmdI.  2 
Willislon.  ND— Sloulin  Fid  IntL  VOR  RWY  11 

AmdI.  12 
Willislon.  ND— Sloulin  Fid  Ind  VOR/DME 

RWY  29.  AmdI.  3 
Willislon.  IflJ— Sloulin  Fid  Inll.  NDB  RWY  29. 

AmdI.  2 
WUIIsion.  ND— Sloulin  Fid  Intl.  ILS  RWY  29. 

AmdL  3 
Bawling  Green.  OH— Wood  County.  VOR 

RWY  18.  Amdt.  10 
Bucyrus.  OH — Port  Bucyrus-Crawford 

County.  VOR  RWY  22,  /Vmdt.  3 
Salem.  OH— Salem  Airpark  Inc.  VOR-A. 

Orig. 
Wilkes-Barre/Scranion.  PA— Wilkes  Barre/ 

Scranlon  Inll.  RADAR-1.  Adral  11 
Barre-Montpelier.  VT— Edward  F  Knapp 

Slate.  LOC  RWY  17.  Amdt  4 
Barre  Montpelier,  VT — Edward  F-  Knapp 

Statp.  n.S  RW^'  17.  Amdt  2 
Oshkosh.  Wl-WilUnan  Field.  VOR  RWY  9. 

AmdI.  6 
Oshkosh.  Via— Willman  Field,  VOR  RWY  la 

Amdt.  e 
Oshkosh,  WI— Wiltman  Field,  VOR  RWY  27 

Amdt  4 
Oshkosh.  Via— Wiltman  Field.  LOC/DNtE  BC 

RWY  18,  Amdt.  5 
Rice  Uke.  WI— Rice  Lake  Muni,  VOR  RWY 

18,  Orig. 
Rice  Lake,  WI— Rice  Uke  Muni,  NDB  RWY 

38.  AmdI  e 
Sheridan.  WY— Sheridan  County.  ILS  RWY 

31.  AmdI-  2 

.  .  .  Effective  September  1.  1988 

Columbia.  MO— Columbia  Regional  VOR 

RV^Y  13,  Amdt.  1 
Columbia,  MO — Columbia  RegionaL  VOR 

RWY  2a  AmdI.  1 

.  .  .  Effective  August  31,  1988 

Bridgeport  CT— Igor  I.  Sikorsky  Memorial. 
VOR  RWY  24,  Amdt  13 

.  .  .  Effective  August  25.  1988 

Roxboro.  NC— Person  County.  !OTD  RWY'  6, 

Amdt  1 
Fulton,  MO— Fulton  Muni,  VOR-A.  Amdt  3 
Midland.  TX— Midland  Intemallonal.  RNAV 

RWY  16R.  Amdt.  2 

.  .  .  Effective. August 2'1.  1988 

Washington.  DC— Dulles  InU.  ILS  RWY  IR, 
Amdt.  20 


.     .  Effective  August  23. 1988 

Wheeling.  WV— Wheeling  Ohio  Co.  ILS  RWY 
.1.  Amdt  18 

Effective  June  30. 1988 

Roanoke,  VA — Roanoke  Regional/Woodnim 

Field.  ILS  RWY  33.  Amdt  9 

The  FAA  published  an  Amendment  in 
Docket  No  25641,  Amdt.  No.  1377  to  Pert 
97  of  the  Federal  Aviation  Regulations 
(VOL  53  FR  No.  133.  page  28234;  dated 
Tuesday,  )uly  12, 1988)  under  section  97 
effective  20  Oct  88,  which  is  hereby 
amended  as  follows; 

Chariolte.  NC— Charlotte/Douglas  Intl.  IOC 

BC  RWY  23.  Amdt  7 
Chariolte.  NC— Charlotle/Oouglai  Inll.  N'DB 

RWY  5,  Amdt  31 
Chdriotle.  NC— Chariolle/Douglas  Inll,  II S 

RWY  5.  Amdt,  33 
Chariolte.  NC— Chariotle/Douglas  Inll,  IIS 

RWY  38L.  Amdt  1] 
Chariolte.  NC— Charlotte/Douglai  IniL  ILS 

RWY  35R.  Amdt  3 
Castonia,  NC— Caslonia  Muni,  NDB  RWY  3, 

Amdte 
Southern  Pines.  NC— Moore  County,  VOR-.^. 

Amdt  2 

Effective  Dates  changed  to  15  Dec  88. 

The  FAA  published  an  Amendment  in 
Docket  No.  25654.  Amdt  No.  1378  to  Part 
97  of  the  Federal  Aviation  Regulations 
(VOL  53  FR  No.  141,  Page  27678;  dated 
Friday,  )uly  22, 1988)  under  i  97.27, 
effective  20  Oct  88,  which  is  hereby 
amended  as  follows; 

Winnsboro,  SC— Fairfield  County,  NDB  RWY 

4.  Amdt  3 
Effective  Date  Changed  to  15  Dec  88. 

The  FAA  published  an  Amendment  in 
Docket  No  25672.  Amdt.  No.  1780  to  Part 
97  of  the  Federal  Aviation  Regulations 
(VOL  53  FR  No  160.  Page  31305;  dated 
Thursday.  August  18. 1988)  under 
Section  97  effective  6  Oct  88.  which  is 
hereby  amended  as  follows: 

Bismarck.  ND — Bismarck  Muni.  VOR-A 

AmdI.  19 
Bismarck.  ND— Bismarck  Muni.  NDB  RWY 

31.  Amdt.  30 
Bismarck.  ND— Bismarck  Muni.  ILS  RWY  13, 

AmdI.  2 
Bismarck.  ND— Bismarck  Munt  ILS  RWY  31, 

Amdt  32 
Bismarck,  ND— Bismarck  Muni,  RADAR-l 

Amdt  1 

Effective  Dates  should  read  20  Oct  88 
VICE  6  Oct  88. 

(FR  Doc  68-20760  Filed  9-12-«8;  8:45  am] 
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DEPARTMENT  OF  EHEBOY 

Foderal  Energy  Regulatory 
Commlftftlon 

18  CFR  Parts  154,  157,  260,  284.  385 
andsas 

[Docket  No.  RH87-17-0O0I 

Natural  Gas  Data  Collection  System; 
Availability  of  Revised  Record 
Formats 

Seplember7.  1988. 

AQENCV:  Federal  Energy  Regulatory 
Commissioa  DOE. 

ACTION:  Notice  of  availability  of  revised 
record  formala. 

SUMMARY:  This  notice  provides  that,  on 
September  7.  1988,  the  Commissum 
issued  revised  record  formats  For 
submitting  rate  filings  under  Pari  154  on 
an  electronic  medium.  These  formats 
will  9er\e  as  a  basis  for  discussion  of 
rate  fiimg  formats  at  the  implementation 
conference  for  Order  \o.  493  (53  FR 
15023  (Apnl  z:.  1963})  on  September  12 
and  13.  1988. 

DATES:  The  revised  formats  were 
available  September  7,  1988.  Final 
formats  will  be  available  November  30, 
1988, 

FOR  FUflTMCR  INFORMATION  CONTACT: 
Brooks  Carter,  Office  of  Pipeline  and 
Producer  Regulalion.  Federal  Energy 
Regulatory  Commission.  825  North 
Ccipitol  Street  \E..  Washington.  DC 
Z0426.  [202]  357-8995  or  (202)  357-8844. 
SUPPLEMENTARY  INFOfWATIOM:  Order 
No.  493-A,  issued  August  1,  1988  (53  f-'R 
30.027  (Aug.  10,  1988))  stayed 
implementation  of  electronic  data 
submission  of  ra^e.  tariff  and  certificate 
filings  until  March  31.  1989.  On  August 
23,  1988.  the  Commission  issued  a  Notice 
of  Implemeatation  Conference  for  the 
electronic  data  submission  requirements 
of  Order  No.  493.  Thai  notice  included 
dn  appendix  containing  Commission 
staff  responses  to  technical  questions  on 
the  record  formd's  for  rates.  larifTs  and 
certificates.  The  CommisBion  staff  has 
revised  the  records  formats  for  rule 
filings  in  accordance  with  those 
responses  and  has  made  other  rpvisions 
to  dccommodrife  the  various  formats 
used  by  natural  sas  companies  to  file 
the  data  reqaired  by  18  CFR  154.ft3(f). 
These  formats  are  subject  to  further 
revision  after  discussion  at  the 
impiementatton  conference.  The 
Commission  stated  m  Order  No.  493-A 
that  final  record  formats  for  rates,  lanffs 
and  certiPicarefl  wiU  be  available  on 
November  30,  1988, 

The  Commission  provides  all 
interested  persona  an  opporturuty  to 


inspect  or  copy  the  contents  of  this 
document  and  the  complete  text  of  the 
revised  record  formats  during  normal 
business  hours  in  Room  1000  at  the 
Commission's  Headquarters.  825  North 
Capitol  Street  NE..  Washington.  DC 
20428 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
text  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  bp  i:':cessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8937.  To 
access  CIPS.  set  your  communica lions 
software  to  use  300.  1200  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  notice  and 
the  revised  record  formats  will  be 
available  on  CIPS  for  10  days  from  the 
date  of  issuance 

Copies  of  the  revised  record  format* 
will  also  be  available  at  the 
implementation  conference. 
Lois  O.  Casbell. 
.\:l;ns  Secretary. 

\VV.  Doc  B8~20&M  Filed  9-12-88:  8.45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  In  Anlntat 
Feeds;  Salinomycin  and  Vlrglnlamycln 

agency:  Food  and  Drug  Admmtstration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDAl  is  amending  the 
anima!  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  SmithKline 
Animal  Health  Products  providing  for 
use  of  previously  approved  Sdlinamyciu 
and  vjrginiaraycm  Type  A  medicated 
articles  to  make  Type  C  medicated 
broiler  chicken  feeds  The  feeds  are 
indicated  for  use  for  the  prevention  of 
coccidiosia.  for  increased  rate  of  weight 
gain,  and/or  improved  feed  efficiency. 
EFFECTIVE  DATE:  September  13,  1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W,  Luther.  Center  for  Veterinary 
Medicme  tHFV-128).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  NfD  20857.  301-443-4317. 
SUPPlfMENTARY  INFORMATION: 
SmithKline  Animal  Health  Products. 
Division  of  SmithKline  Bcckman  Corp.. 
1800  Paoli  Pike.  West  Chester.  PA  1938a 
filed  NADA  138-828  providing  for 
combining  separately  approved 


salinomycin  and  virglniamycinType  A 
medicated  articles  to  make  Type  C 
medicated  broiler  feeds.  The  Type  C 
medicated  feeds  contain:  salinomycin 
sodium.  40  to  60  grams  per  ton.  and 
virginiamycin,  5  or  5  to  15  grams  per  ton. 
The  feed  is  indicated  for  use  for  the 
prevention  of  coccidiosis  caused  by 
Eimena  tenella,  E  necatnx.  E. 
acervufwa.  E.  maxima.  E.  brunetti.  and 
E.  mivati.  and  at  5  to  15  grams  per  ton 
virginiamycin.  for  increased  rale  of 
weight  gain,  or  at  5  grams  per  ton 
virginiamycin.  for  increased  rate  of 
weight  gain  and  impmved  feed 
efficiency  The  NADA  is  approved  and 
the  regulations  are  amended  in  21  CFR 
558-550  by  adding  new  paragraphs 
(binilxl  and  (bl(l|(x:l  and  m  21  CFR 
558.835  by  adding  new  paragraph 
(r)(3)(vi).  The  basis  for  approval  is 
discussed  in  the  freedom  of  infomation 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Pan  20)  and  S  514.11(e)(21(ii)  (21 
CFR  514.11(e)(2)(li)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Dnjg 
Administration.  Rm.  4-62.  5600  Fishers 
I>ine,  Rockville.  MD  20857,  from  9  am.  to 
4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.241d)(l){iil  that  this  action  is  of  a 
type  that  does  not  individually  or 
rumuhitively  have  a  significant  effect  on 
the  human  environment.  Therefore. 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

UsI  of  Subjects  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  lo  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Vetennary  Medicine.  Part 
558  is  amended  as  follows: 

PART  55a— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1  The  authonty  citation  for  21  CFK 
Part  558  continues  to  read  as  follows; 

Autbofity:  Sec  512.  82  Stat  341^-351  |Z1 
U.S.C  leob),  2J  CFR  5.10  and  5J»3. 

2.  Section  554550  is  amended  by 
adding  new  paragraphs  fb|(ll(xl  and 
[bHl)(xi)  to  read  as  fotlowst 
SS58.SS0    SaNnomydn. 
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{x){a]  Amount  per  ton.  Salinomycin  40 
to  60  grams  and  virginiamycin  5  grams. 

[b]  Indications  for  use.  For  the 
prevention  of  coccidiosis  caused  by 
Eimeria  tenelh.  E.  necatrix.  E. 
acervulina.  E.  maxima.  E.  brunetti,  and 
E.  mivati,  and  for  increased  rate  of 
weight  gain  and  improved  feed 
efficiency. 

(c)  Limitations.  Feed  continuously  as 
sole  ration.  Not  approved  for  use  with 
pellet  binders.  Do  not  feed  to  layers  or 
to  chickens  over  16  weeks  of  age.  May 
be  fatal  if  accidentally  fed  to  adult 
turkeys  or  horses.  Virginiamycin  as 
provided  by  No.  000007  in  §  510.600(c)  of 
this  chapter. 

(xi)(o)  Amount  per  ton.  Salinomycin 
40  to  00  grams  and  virginiamycin  5  to  15 
grams. 

[b]  Indications  for  use.  For  the 
prevention  of  coccidiosis  caused  by 
Eimeria  tenelh.  E.  necatrix.  E. 
acervuiina.  E.  maxima,  E.  brunetti.  and 
£".  mivati.  and  for  increased  rale  of 

v^ eight  gain. 

(c)  Limitations.  See  paragraph 
tbH11(x](c)  of  this  section. 

3.  Section  554635  is  amended  by 
adding  new  paragraph  (f)[3)(vi]  to  read 
as  follows: 

S  558.635    Virginiamycin. 

(0*  '  • 

(3)  •  •   * 

(vi)  Salinomycin  as  in  {  556.550. 

Daied:  September  6. 1986. 
Gerald  B.  Guest, 

Director.  Center  for  Veterinary  Medicine 
IFR  Doc  68-20794  Filed  9-12-«8.  8:45  um| 
aHJJNQ  COOE  aieo^i-N 

21  CFR  Part  808 

[Docket  No.  77P-02721 

Medical  Devices;  Exemption  From 
Federal  Preemption  of  State  and  Local 
Hearing  Aid  Requirements;  West 
Virginia's  Application  for  Exemption 

agency:  Food  and  Drug  Admiiustration, 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  [FDA]  is  granting 
exemption  from  Federal  preemption  for 
certain  Weal  Virginia  hearing  aid  device 
rpquirements.  These  actions  respond  to 
an  application  from  the  government  of 
West  Virginia. 

EFFECTIVE  DATE:  October  13.  1988 
FOR  FURTHER  INFORMATION  CONTACT: 
loseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-«4).  Food 
and  Drug  Administration.  580O  Fishers 


Lane.  RockvUle.  MD  20857.  301-443- 

4874. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  6.  1985 
(50  FR  36441 ).  under  section  521  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  {21  U  S.C.  360k)  and  21  CFR 
Part  808.  FDA  published  a  proposed  rule 
responding  lo  an  appbcation  from  the 
State  of  West  Virginia  dated  March  19, 
1985.  for  exemption  from  Federal 
preemption  for  the  State  of  West 
Virginia's  hearing  aid  device 
requirements  in  section  30-26-15. 
subsections  (a)  and  (b)  of  the  West 
Virginia  Code.  Interested  persons  were 
given  until  November  5. 1985.  to  submit 
written  comments  on  the  proposal,  !n 
the  same  issue  of  that  Federal  Register 
(50  FR  36443).  FDA  issued  a  notice 
providing  an  opportunity  for  interested 
persons  to  request  an  oral  hearing  on 
the  proposal,  as  provided  in  21  CFR 
808.25(cl. 

Subsection  (a)  of  section  30-26-15  of 
the  West  Virginia  Code  requires  the 
hearing  aid  dispenser  to  deliver  to  each 
person  supplied  with  a  hearing  aid  a 
receipt  which  shall  state,  among  other 
things,  whether  the  hearing  aid  is  used 
or  reconditioned,  and  that  the  person 
supplied  with  a  hearing  aid  by  a  heanng 
aid  dealer  licensed  in  the  Slate  has  the 
right  lo  return  the  hearing  aid  lo  the 
dealer  within  30  days  after  receipt  and 
to  rescind  the  purchase  agreement,  with 
certain  exceptions.  In  the  proposal.  FDA 
stated  that  subsection  (a)  of  section  30- 
26-15  contains  requirements  more 
stringent  than  the  Federal  requirements 
and  that  it  beheved  that  those 
requirements  would  not  impose  a 
significant  burden  on  the  hearing  aid 
dispenser.  Accordingly.  FD.A  proposed 
lo  exempt  subsection  (a)  of  section  30- 
26-15  from  preemption,  with  the 
condition  that  West  Virginia  apply 
FDA's  definition  of  '"used  hearing  aid" 
(21  CFR  801.420(a)(6))  to  ensure 
uniformity. 

Subsection  (b)  of  section  3&-25-15,of 
the  West  Virginia  Code  gives  each 
person  suppHed  with  a  hearing  aid  the 
right  to  return  the  hearing  aid  to  the 
dealer  within  30  calender  days  of 
receipt,  or.  if  applicable,  within  30  days 
after  any  adjustment  is  made  to  the 
hearing  aid  by  the  dealer.  In  the 
proposaL  FDA  stated  thbl  subsection  (b) 
of  section  30-26-15  contains  provisions 
unrelated  to  the  safety  or  effectiveness 
of  hearing  sids  and.  consequently,  that 
this  section  is  not  preempted  by  section 
521  of  the  act. 

FDA  received  two  letters  of  comment 
on  the  proposed  rule.  One  letter  from  a 
national  professional  association  (and 
its  West  Virginia  affiliate)  supported 


adoption  of  the  proposed  rule  without 
change.  A  second  letter  from  another 
national  professional  association 
opposed  its  adoption.  Summaries  of 
these  comments  and  FDA  s  responses 
follow-  The  agency  did  not  receive  yny 
requests  for  an  oral  hearing. 

1,  One  comment  supported  FDAs 
proposal  to  exempt  from  preemption 
West  Virginia's  additional  requirement 
in  subsection  (a)  of  section  30-26-1 5  that 
the  receipt  required  to  be  given  to  the 
purchaser  identif>'  the  aid  as  new  or 
used.  Another  cotnment  expressing 
support  for  uniform  national 
requirements  governing  the  regulation  of 
hearing  aids,  urged  FDA  to  deny  an 
exemption  for  this  subsection  and  for 
any  State  requirement  differing  from  the 
FDA  requirements. 

FDA  notes  that  the  first  comment  is 
incorrect  in  stating  that  subsection  (al  of 
section  30-26-15  requires  that  the 
labeling  of  a  hearing  aid  specify  wheiher 
the  aid  Is  "new  or  used"  That 
subsection  of  the  Wesi  Virginia  Code 
requires  that,  "if  a  hearing  aid  which  has 
been  previously  sold  at  retail  is  sold,  the 
receipt  shall  be  clearly  marked  as  'us»?d' 
or  'reconditioned,'  whichever  is 
applicable'  *  '."Thus,  a  new  hearing 
aid  is  not  required  to  be  labeled  as 
"new."  but  a  "used"  or  "reconditioned  " 
hearing  aid  is  to  be  identified  as  such  m 
its  labeling. 

FDA  recognizes  the  value  to 
consumers  of  information  in  the  labeling 
of  a  hearing  aid  as  to  whether  the  aid 
has  been  previously  used  FDA  Rnds 
that  the  information  that  West  Virginia 
requires  to  be  provided  is  subslanliiil'y 
identical  to  FD.As  informational 
requirements.  The  difference  is  thai 
West  Virginia  requires  that  the  persun 
selling  the  hearing  aid  incJudes  this 
informabon  not  only  on  the  container  in 
which  the  hearing  aid  is  packaged  and 
on  a  tag  that  is  physically  attached  to 
such  bearing  aid.  as  required  by  21  CFR 
601.420(c)(5).  but  also  on  a  receipt 
delivered  lo  the  purchaser  at  the  time  of 
sale. 

As  Slated  in  the  proposed  rule.  FD.A 
believes  that  inclusion  of  the 
information  in  all  three  places  will 
increase  the  likelihood  that  it  is  brought 
to  the  atlenbon  of  the  consumer. 
Accordingly,  in  the  final  rule  FDA  is 
granting  exemption  from  preemption  for 
this  portion  of  subsection  (a)  of  section 
35-26-15  of  the  West  Virginia  Code  v>  i  th 
the  condition  that  West  Virginia  appi:- 
the  FDA  definition  of  "used  heanng  o;.i ' 
(21  CFR  601.420(aK6))  to  ensure 
uniformity. 

2.  One  comment  argued  that  FDA 
should  not  exempt  from  preempbon  tv.  o 
similar  requirements  in  section  30-2t.^i5 
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of  the  West  Virginia  Code:  (1)  The 
requirement  in  subsection  (a)  that  the 
person  selling  a  hearing  aid  deliver  to 
each  purchaser  a  receipt  informing  the 
purchaser  of  "the  nght  to  return  the 
heanng  aid  to  the  dealer  within  thirty 
days  *   '  '  and  rescind  the  purchase 
agreement."  and  (2)  the  requirement  in 
subsection  (b)  that  "•  '  '  each  person 
suppUed  with  a  heanng  aid  by  a  '  '  * 
dealer  '   '   '  shall  have  the  nght  to 
return  the  heanng  aid  to  the  dealer 
within  30  calendar  days  of  receipt  and 
rescind  the  purchase  agreement  •  •  •  "• 
The  comment  argued  thai  a  statutory 
nght  to  cancel  iS  a  condition  of  sale 
relating  to  the  safely  and  effectiveness 
of  a  medical  device  and.  therefore,  is 
properly  subject  to  preemption  by  FDA. 
Another  comment  supported  FDA  s 
position  that  these  requirements  are  not 
preempted. 

FDA  reiterates  its  position  that  the 
requirements  in  subsections  (a)  and  (b) 
of  section  30-26-15  of  the  West  Virginia 
Code  pertaining  !o  the  purchaser's  nght 
to  cancei  the  purchase  of  a  hearing  aid 
within  30  days  are  not  preempted  under 
section  521(a)  of  the  Act.  This  decision 
18  consistent  with  the  agency's  policy  as 
stated  m  the  preamble  to  another  final 
rule  published  in  the  Federal  Register  of 
October  la  1980  (45  FR  873251  In  the 
preamble  to  that  nile  (45  FR  67334^  FDA 
stated  that  the  provisions  of  a  New  York 
State  law  reqmnng,  m  part,  that  the 
seller  give  the  purchaser  a  30-day 
money-back  wnlten  guarantee  were  the 
type  of  consumer  protection  provisions 
that  are  not  intended  to  be  preempted 
by  section  521  of  the  Act.  because  such 
provisions  do  not  relate  to  the  safety  or 
effectiveness  of  hearing  aids.  FDA 
believes  that  return  privileges  will 
encourage  reluctant  heanng-impaired 
persons  to  try  a  hearing  aid  and  will 
reduce  problems  assoaated  with 
misevaluation  of  hearing  loss. 

3.  One  comment  stated  thdt  the  West 
Virginia  statute  is  undefined,  vague,  and 
overly  broad  because  it  delegates  to  the 
West  Virginia  Board  of  Heanng  Aid 
Dealers  unJimited  and  prospective 
rulemaking  authonty.  The  comment 
claimed  that  the  board  could  lake 
enforcement  action  against  overturn, 
and  circumvent  agency  policy  and 
interpretation  of  the  regulations, 

FDA  advises  that  if  the  Slate  of  West 
Virginia  implements  its  Code  regarding 
hearing  aid  devices  m  such  a  way  thai 
the  State's  requirements  are  inconsistent 
with  the  exemptions  in  21  CFR  306.98, 
the  requirements  of  the  Code,  as 
implemented,  would  be  preempted  by 
section  521  of  the  Act. 

FDA  has  reviewed  the  comments 
received  and  has  considered  the 
information  available  to  it  regarding  the 


apphcation  by  the  State  of  West 
Virginia  for  exemption  from  preemption 
for  section  30-26-15  of  the  West  Virginia 
Code.  With  respect  to  subsection  (a)  of 
section  30-28-15.  FDA  finds  that  (1)  the 
requirements  are  more  stnngent  than  the 
provisions  of  the  Federal  act  and 
regulations,  121  the  requirements  are 
required  by  compeUing  local  conditions, 
and  (3]  compliance  with  the 
requirements  in  subsections  (a)  and  (b) 
would  not  cause  the  device  to  be  in 
violation  of  any  applicable  requirement 
under  the  Act  However  FDA  finds  that 
the  requirement  in  subsection  (a)  of 
section  30-26-15  regarding  placement  of 
information  on  the  sales  receipt  as  to 
whether  the  heanng  aid  has  been 
previously  used  would  be  useful  to 
consumers  with  the  condition  slated 
above.  Accordingly,  FDA  is  adopting  the 
rule  as  proposed. 

FDA  has  carefully  reviewed  the  final 
rule  under  Executive  Order  12291  and 
concludes  that  it  does  not  meet  any 
critena  of  a  major  regulatwrn.  Therefore, 
a  regulatory  impact  analysis  is  not 
required-  The  rule  merely  applies  21  CVR 
Part  BOS  to  an  application  from  the  Slate 
of  West  Virginia.  The  rule  does  not 
impose  any  new  Federal  requirement.s 
on  any  person.  Similarly,  no  new 
requirements  are  psiablished  a)  the 
State  level  because  the  rule  allows  pans 
of  an  existing  West  Virginia  regulation 
to  remain  in  effect. 

Regulatory  Flexibility  Act 

^■DA  certifies  thai  the  final  rule  will 
not  hdve  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  it  does  not  impose  any  new 
requirements  on  any  person.  Therefore. 
a  regulatory  flexibility  analysts,  as 
provided  in  the  Regulatory  Flexibility 
Act.  18  not  required 

List  of  Subjects  lo  21  CFR  Part  808 

Intergovernmental  relations.  Medical 
devices. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authonty  delegated  to  the  Commissioner 
of  Food  and  Drugs.  Pari  908  is  amended 
as  follows: 

PART  808— €XEMPT10NS  FROW 
FEDERAL  PREEMPTION  OF  STATE 
AND  LOCAL  MEDICAL  DEVICE 
REQUIREMENTS 

1.  The  authonty  citation  for  Part  80» 
continues  to  read  as  foltows: 

Authority:  Sees  521.  7(n.  S2  Slat  1065-1056 
d»  amended.  90  Stat.  574  [21  U.&C  JOOk.  371^. 
21  CFR  5.ia 


2.  Section  808.9a  is  amended  by 
revising  paraxraph  (a)  to  read  as 

follows, 

§  808.98    West  Virginia. 

(a)  The  following  West  Virginia 
medical  device  requirements  are 
enforceable  notwithstanding  section 
521(a)  of  the  act  because  the  Food  and 
Drug  Administration  has  exempted  them 
from  preemption;  West  Virginia  Code, 
sections  30-26-14  (b)  and  (c)  and  section 
30-25-15ia)  on  the  condition  that  in 
enforcing  section  30-26-15{b1  West 
Virginia  apply  the  definition  of  "used 
hearing  aid"  in  $  BOl  420fa](6)  of  this 
chapter 

Dated:  August  5, 19A& 
Joho  M  Taylor, 

AMOciate  Commissioner  for  Hgguhtory 
Affairs. 

[FR  Doc  68-20693  Filed  »-12-«8;  8:45  am| 
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POSTAL  SERVICE 
39  CFR  Part  1 1 1 

Domestic  Mall  Manual;  Miscellaneous 
Amendments 

AOCNCV:  Postal  Service. 
action:  Final  Rule. 

SUHMAMY:  The  Postal  Service  hereby 
describes  the  numerous  miscellaneous 
revisions  consolidated  tn  the 
Transmittal  Letter  for  issue  28  of  the 
Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations,  see  a9  CFR  111.1. 

Most  of  the  revisions  are  minor, 
editorial,  or  clarifying.  Substantive 
changes,  such  as  the  revised  regulations 
on  penalty  reply  mail,  and  the  revised 
regulations  on  the  disposition  of  mail 
claimed  by  two  or  more  parties,  have 
previously  been  published  in  the  Federal 
Register 
EFFECTIVE  DATV:  September  18, 19BB. 

FOR  FURTHER  INFORMIATIOM  COHTACT: 

f'Mui  I   kt-mp,  IJ02I  :rfifl-296(]. 
8UPn.£M£NTARY  INFORMATION:  The 
Domestic  Mdil  Manual  has  been 
amended  by  the  publication  of  a 
transmittal  letter  Cof  issue  28,  dated 
September  18.  1988^^ The  text  of  at) 
published  changes  is  filed  with  the 
Director  of  the  Federal  Register. 
Subscribers  to  the  Domestic  Mail 
Manual  receive  these  amendments 
automatically  from  (he  Government 
Pnnting  Office 

The  following  excerpt  from  the 
Summary  of  Changes  section  of  the 
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transmittal  letter  for  issue  28  covers  the 
minor  changes  not  previously  described 
in  tnterim  or  final  ruiee  pubt^hed  m  the 
Federal  Ragwter. 

Summary  of  Changes 

Chapter  1.  Domestic  Mai!  Services, 
section  122^.  Postage  Payment  is 
revised  to  add  a  reference  to  the 
placement  of  permit  imprmts  on  address 
labels. 

In  120.  Prepartion  for  Maihng.  section 
121.56,  Bioiogicai  Moienol.  is  added  to 
mclude  reference  to  new  Exhibit  I2l.5e. 
Packaging  of  Bioiogical  Matenais. 
Section  12438.  Disease  Germs  and 
Biohji'.co!  Products,  is  also  revised  by 
mctusion  of  reference  to  Exhibit  121.56. 

The  following  Exhibits  12Z.63  are 
updated;  122.63c  Sectional  Center 
Facilities  Serving  a  Single  Three-Dtgit 
ZIP  Code  Area:  122.63d.  Sectional 
C*'nter  Facilities  Sen.mg  Mure  Than 
One  Three-Digit  ZIP  Code  Prefix  Area 
(Postal  Bulletin  21679.  6-30-88):  122.e3m, 
122.83n.  and  122,63o.  3-Digit.  Sectional 
Cnnter  Facility  (SCFJ.  and  Area 
Distribution  Center  (ADCl  Labeling  Lists 
f'lr  Optional  Combined  ZIP  -4-  4  and 
i*resorted  Firnt-Class  Mail;  122.63q, 
Originating  Mixed  States  Labeling  List 
for  Mailer  Prepared  Third-Class  Letter 
rtod  Tliird-  and  Fourth  Class  Flat  Size 
Mad  (PB  21678.  6-0-88), 

Section  124Ji.  Hazardous  Matter,  and 
Mb.  Mali  Addressed  From.  To  or 
Between  Miiitary  Post  Offices 
Overseas,  are  revised  to  reflect  current 
.iir  earner  rules  for  the  acceptance  of 
hazardous  matenais  to  be  transported 
by  air.  Specific  sections  revised  are 
124.331. 124.332. 124  3-53. 124.362, 
124.365a.  124.391. 124.392. 125,l6ld. 

In  135.  For  the  Blind  and  Other 
Handicapped  Persons,  section  135.3. 
Listing  of  Qualified  Individuals,  is 
revised  by  the  addition  of  135.34. 
Postmaster's  PftrsoncI  Knowledj^  to 
clarify  that  the  postmaster's  personal 
knowledge  of  an  individual  may  be 
sufficient  to  permit  inclusion  of  the 
individual  in  the  listing  of  persons 
eligible  to  mail  under  135. 

In  137.  O^icaJMail.  the  list  that 
appears  in  section  137  252  has  been 
updated  to  include  agency  codes  and 
business  reply  mail  permit  numbers. 

Section  143421.  Staujps  Prvcanceled 
by  Bars  Only,  is  revised  to  require  a 
complete  domestic  return  address  on 
mailpieces  beanng  stamps  precanceled 
by  bars  only  or  where  the  stamps  are 
precanceled  with  the  Presorted  First- 
Class  legend  under  143424  [PB  21680,  7- 
7-88). 

Section  144.521.  Place  of  Mailing,  is 
revised  to  clarify  that  street  mailboxes 


and  similar  facilities  are  meant  for  the 
deposit  of  full-rate  Ismgle-piece  rate) 
matter  only. 

Section  146.121  of  146.12,  Mailable 
Matter  Not  Beanng  Postage  Found  in 
the  Mail,  is  revised  to  require  that  mail 
matter  of  any  class  found  in  the  mails 
without  postage  wnil  be  treated  as  dead 
mail  m  accordarw:e  with  section  1594,  if 
it  18  determined  that  the  delivery 
address  and  return  address,  while 
different  are  for  the  same  person  or 
organization  (PB  21680,  7-7-88). 

Part  154,  Plant  Load  Operations,  is 
revised  to  allow  mailers  to  be 
authorized  to  transporl  plant- verified 
mail  at  their  own  expense,  Under  a 
plant  venfied  drop  shipment 
authortzatioo.  mail  is  verified  for 
presort,  mail  makeup,  and  postage  by 
the  Postal  Service  at  the  mailer's  plant 
and  postage  is  paid  at  the  post  office 
where  the  mailer  is  authorized  plant 
load-  Tlie  mailer  then  transports  its 
plant-venfied  mail,  at  its  own  expense. 
to  destmation  postal  faciLities  where  the 
mail  is  deposited  and  accepted  for 
mailing  Only  plant  load  mailers  that 
have  been  authorized  to  do  so  may 
transporl  plant-verified  mail  at  their 
own  expense  under  the  conditions 
specified  in  the  DMM  and  in  the 
agreement  between  the  mailer  and  the 
Postal  Service  Postmasters  who  have 
customers  interested  m  plant-verified 
drop  shipping  may  obtain  a  copy  of  the 
ser\ice  agreement  from  their  division. 
Section  154.17,  Piani-  Verified  Drop 
Shipment,  is  added,  section  154.74  is 
revised;  sections  154.73  and  154.74  are 
renumbered  as  154.74  and  154.75,  and 
new  154.73  is  added. 

Chapter  4.  Second-Class  Mail,  section 
468.4.  Combining  More  Than  One 
Second-Class  Publication  or  Edition,  is 
revised  to  clarify  existing  requirements 
for  malcmg  a  combined  mailing  to  two  or 
more  second-class  pubbcations  or 
editions  in  a  single  mailing. 

Part  480,  Payment  of  Postage,  is 
revised  to  incorporate  procedures 
governing  the  Centralized  Postage 
Payment  (CPP)  System  for  second-class 
publications.  The  CPP  System  offers 
publishers  of  second-class  publications 
the  opportunity  to  pay  postage  and 
submit  postage  pa>'menl  documents  to  a 
single  IJesignated  Post  Office  (DPO)  for 
mailings  entered  at  three  or  more 
Bwthorized  Entry  Post  Offices  (EPOs). 
Specific  parts  revised  are  442, 
Additional  Entry  Applications:  445. 
Application  for  Exceptional  Dispatch: 
481.  Payments  in  Advance  of  Dispatch. 
and  482  Maihng  Statements  (See 
Exhibits  482Q-}f  A  new  484,  Centralized 


Postage  Payment  (CPP)  System  is  added 
and  previous  484  is  renumbered  485 

Chapter  6.  Third-Ciass  Mail  part  640. 
Authorization  and  Permits,  is  revised. 
Part  643.  Revocation,  is  changed  to  add 
authonty  for  the  Genera!  Manager. 
Business  Requirements  Division.  Office 
of  Classification  and  Rates 
Administration.  USPS  Headquarters,  to 
initiate  or  undertake  reviews  of  special 
bulk  third-class  rate  privileges  issued  to 
nonprttfit  organizations 

In  part  667.  Preparation  of  Bulk  Rate 
Mailings.  667.673.  Request  for 
Authorization,  is  revised  to  eliminate 
the  unnecessary  duplication  of 
information  provided  to  the  Postal 
Service  by  those  mailers  that  are 
applying  on  Form  3856,  Application  for 
Authorization  to  Palletize,  to  palletize 
third-class  packages  and  bundles  under 
ttfi7.6  at  the  same  time  they  are 
requesting  authonzalion  to  commingle 
mixed  level  rate  maiimgs  of  the  same 
product  on  pallets. 

Chapter  9,  Special  Services,  sections 
914  6,  Issuance  of  Payment,  and  914.74 
Remitting  Units,  are  revised  to  clarify 
that  COD  tags  must  be  directed  to  urn' 
thai  will  file  the  lags. 

Minor,  nonsubstantive  changes 
include:  263.31,  464  31c,  and  954.62- 

List  of  SiibtecU  io  39  CFR  Part  111 

Postal  Service. 

PART  111-CENERAL  INK)RMATK>N 
ON  POSTAL  SERVICE 

1  The  authority  citation  for  39  CVR 
Part  111  continues  lo  read  as  follows 

Authority:  5  U  S  C,  bSZ\a]:  39  L'S  C  107. 
401.  403,  404.  3001-3011,  3201-3219,  3403-3406. 
3621,  5001. 

2.  In  consideration  of  the  foregoing. 
the  table  at  the  end  of  §  lll.3|e|  is 
amended  by  adding  at  the  end  thereof 
the  following: 

§111.3    Amendments  to  ttw  Domestic  Ntan 
UanuaL 


Fwfttnl 

Ttansrrmai  tetter  Oaied  '    n«^«Mr 

j    puMcatMX< 


Sepl  ia,  1966  .  S3Fn 


Fred  Eggl««lon. 

.Assistant  General  Counsel.  Legistaiirf 

Divtstan. 

fFR  Doc  68-20798  Filed  9-12-83:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  P»r1  73 

IBC  OockMNo.  SO-901 

Radk>  Broadcasting  Services;  1^  Plata, 
MD 

AOEHCY:  Federal  Communicatioiu 

Commission. 
ACTION:  Final  rule. 

SUMMARY:  Thi8  document  amends  the 
revised  FM  Table  of  Allotments  (I  73.202 
of  the  Commission's  Rules)  with  respect 
10  station  VVXTR.  Channel  281B,  La 
Plata,  Maryland.  Originally,  Channel 
2818  was  allotted  to  Waldorf.  Maryland. 
Pursuant  to  the  former  "lo-mile  rule" 
this  allotment  was  licenspd  to  La  Plata 
The  revised  FM  Table  of  Allotments 
reflected  this  fact.  However,  at  the  time 
of  the  action  releasing  the  revised  FM 
Table,  there  was  an  application  pending 
by  StaUon  WXTR  to  change  its 
community  of  license  from  1-a  Plata  to 
Waldorf,  This  document  announces  that 
the  Channel  281B  allotment  is  bemg 
restored  to  Waldorf  to  permit  grant  of 
the  application, 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Hayne,  .Mass  .Media  Bureau. 

1202)634-6530 

SUPPt^MENTARY  INFORMATION!  This  is  a 

summary  of  the  Com.mission's  Public 
S'otice  released  September  1. 1988,  The 
full  text  of  this  Public  \i.'tn.e  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW,.  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcnption  Service.  (202)  857-3600, 
2100  M  Street,  NW  .  Suite  140, 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting 

PART  73— (AMENDED) 

1  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 
Autiiorily:  47  U  S  C.  154.  303 

§73.202    (Amended I 

In  the  table  of  allotments  in 
}  73  202(b)  under  Maryland.  "La  Plata 
'   ■   '  281B"  13  removed  and  "Waldorf 
•  •  •  281B"  is  added  alphabetically. 
Federal  Communications  Commission 
Bradley  P.  Holme*. 

Chief  f-oiicy  and  Rules  Division.  Mass  Media 
Bureau 

(FR  Dor.  38-2(r:)a  Filed  9-12-M;  B:4S  amj 
nujNQ  cooc  <ria-ot-« 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 

I  Docket  No.  II0482-MS2I 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  closure. 

SUMMARY:  NOAA  announces  the  closure 
of  the  commercial  salmon  fishery  in  the 
exclusive  economic  zone  (EEZ)  from 
Tnnidad  Head  to  Punta  Gorda. 
CZulifomia.  at  midnight,  September  6, 
1988,  to  ensure  that  the  chinook  salmon 
quota  is  not  exceeded.  The  Director, 
Northwest  Region.  NMFS  (Regional 
Director),  has  determined  that  the 
commercial  fishery  quota  of  15,000 
chinook  salmon  for  the  subarea  will  be 
reached  by  September  8, 1988.  The 
closure  is  necessary  to  conform  to  the 
preseason  announcement  of  1988 
management  measures.  This  action  is 
intended  to  erisure  conservation  of 
chinook  salmon. 

DATES:  Closure  of  the  EEZ  from  Trinidad 
Head  to  Punta  Gorda,  California,  to 
commercial  salmon  Ashing  is  effective  al 
2400  hours  local  lime.  Septemtier  8, 1968. 
Comments  on  this  closure  will  be 
received  through  September  23, 1988. 
ADDRESSES:  Comments  may  be  mailed 
to  Rolland  A  Schmitten.  Director. 
Northwest  Region.  National  Marine 
Fisheries  Service.  7600  Sand  Point  Way 
NE..  BIN  C15700.  Seattle.  WA  88115- 
0070:  or  E.  Charles  Fullerton.  Director. 
Southwest  Region,  National  Marine 
Fisheries  Service.  300  S.  Ferry  Street. 
Terminal  Island,  CA  90731-7415. 
Information  relevant  to  this  notice  has 
been  compiled  in  aggregate  form  and  is 
available  for  public  review  during 
business  hours  al  the  office  of  the  NMFS 
Northwest  Regional  Director 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L  Robinson  al  206-526-6140.  or 
Rodney  R.  Mclnnls  at  213-514-6199. 
SUPPlfMENTARY  INFORMATION: 

Regulations  governing  the  ocean  salmon 
Hsheries  at  SO  CFR  Part  661  specify  at 
§  661.21(a)(1)  that  'When  a  quota  for  the 
commercial  or  commercial  fishery,  or 
both,  for  any  salmon  species  in  any 
portion  of  the  fishery  management  area 
is  pro)ected  by  the  Regional  Director  to 
be  reached  on  or  by  a  certain  dale,  the 
Secretary  will,  by  publishing  a  notice  in 
the  Federal  Register  under  S  661.23. 
close  the  commercial  or  commercial 


fishery,  or  both,  for  all  salmon  species  in 
the  poriion  of  the  fishery  management 
area  to  which  the  quota  applies  as  of  the 
date  the  quota  is  projected  to  be 
reached." 

Management  measures  for  1988  were 
effective  on  May  1. 1988  (53  W.  16002. 
May  4. 19881.  The  1988  commercial 
fishery  for  all  salmon  species  in  the 
subarea  from  Tnnidad  Head  to  Punta 
Gorda.  California,  commenced  on 
September  1. 1966.  and  was  scheduled  to 
continue  through  the  earlier  of  October 
31. 1988  or  the  attainment  of  a  quota  of 
15,000  chinook  salmon.  Based  on  the 
best  available  information,  the 
commercial  fishery  catch  in  the  subarea 
is  projected  to  reach  the  IS.OtlO  chinook 
salmon  quota  by  midnight.  September  8. 
1988.  Therefore,  the  fishery  in  this 
subarea  must  be  closed  to  further 
fishing. 

Consequently.  NOAA  issues  this 
notice  to  close  the  commercial  salmon 
fisheries  in  the  EEZ  from  Trinidad  Head 
to  Punta  Gorda.  California,  effective 
midnight.  September  8, 1968.  This  notice 
does  not  apply  to  other  fisheries  which 
may  be  operating  in  other  areas. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council  and  the  California 
Department  of  Fish  and  Game  regarding 
a  closure  of  the  commercial  fishery 
between  Trinidad  Head  and  Punta 
Gorda,  California  The  State  of 
California  will  manage  the  commercial 
fishery  in  State  waters  adjacent  to  this 
subarea  of  the  EEZ  in  accordance  with 
this  Federal  action. 

Because  of  the  need  for  immediate 
action,  the  Secretary  of  Commerce  has 
determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment.  Therefore,  public  comments 
on  this  notice  will  be  accepted  for  15 
days  after  the  effective  dale,  through 
September  23,  1988. 

Other  Matters 

This  action  is  authorized  by  SO  CFR 
661.21(a)(1)  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  SO  CFR  Part  661 

Fisheries.  Fishing,  Indians. 

Authority:  16  U  S  C.  1801  el  seq. 

Dated  September  8. 1988 
Richard  H.  Scbaefer, 

Director  of  Office  of  Fisheries,  Conservation 
and  Management.  National  Marine  Fisheries 
Service 

(re  Doc  88-20847  Filed  9-8-88:  4:51  pm) 
BIUJNOCOOC  asio-z94 
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50  CFR  Part  674 

l[>ocket  No.  80630-81301 

High  Seas  Salmon  Fishery  Off  Alaska 

AOENCY:  National  Manne  Fisheries 
Service  (.MMFS),  NOAA.  Commerce. 
action:  .Notice  of  extension  of  fishing 

period. 

SUMMARY:  NOAA  issues  this  notice  to 
extend  for  3  days  the  period  for 
harvesting  all  species  but  chinook 
salmon  in  the  U.S.  Exclusive  Economic 
Zone  in  the  areas  open  for  commercial 
salmon  fishing  off  Southeast  Alaska 
between  Cape  Spencer  and  Cape 
Fairwealher.  This  action  is  necessary  to 
allow  a  controlled  harvest  of  echo 
salmon  by  the  commercial  troll  fishery 
and  is  intended  to  ensure  that  weak 
coho  salmon  stocks  are  not 
overharx'ested. 

DATES:  This  notice  is  effective  from  2359 
hours  Alaska  Daylight  Time  (ADT), 
Wednesday,  September  7  until  2359 
hours  ADT.  Saturday,  September  10. 
1986.  fhiblic  comments  are  in\ited  until 
October  7. 1988, 

ADDRESSES:  Send  comments  to  James 
W  Brooks.  Acting  Director.  Alaska 
Region.  National  Marine  Fisheries 
Service.  P  O.  Box  21668,  Juneau,  Alaska 
99802-1668.  During  the  30-day  public 
comment  period,  the  data  upon  which 
this  notice  is  based  will  be  available  for 
public  inspection  from  0800  through  1630 
hours  ADT.  Monday  through  Friday,  at 
the  .VMFS  Regional  Office.  Room  453. 
Federal  Building.  709  West  Ninth  Street, 
Juneau,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aven  M.  Andersen  (Fishery 
Management  Biologist.  NMFS),  907-566- 
7228. 

SUPPLEMENTARY  INFORMATION:  Salmon 
fishing  in  the  US.  Exclusive  Economic 
Zone  (EEZ)  off  Alaska  is  managed  under 
the  Fishery  Management  Plan  for  the 
High  Seas  Salmon  Fishery  Off  the  Coast 
of  Alaska  East  of  175  Degrees  East 
Longitude  (FMP).  This  FMP  was 
developed  and  amended  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  and  is  implemented  by  NOAA 
through  regulations  appearing  at  50  CFR 
Part  674, 

The  FMP  also  implements  provisions 
of  the  Pacific  Salmon  Treaty  and  the 
Pacific  Salmon  Treaty  Act  (16  U.S.C. 
3631  et  seg.  \.  Article  III  of  the  treaty 
requires  thai  each  Party  conduct  its 
fisheries  to  prevent  overfishing  of  the 
salmon  stocks  subject  to  the  treaty.  The 
coho  stocks  being  protected  by  this 
action  are  stocks  subject  to  the  treaty 
(article  1(6)  and  1988  amendment  of 
aruiex  IV,  chapter  5). 


The  troll  fishery  opened  on  July  1  for 
ell  salmon  species  (53  FR  25492.  July  7. 
1988).  It  was  closed  for  harvesting 
r.hinook  salmon  on  July  12.  because  it 
had  taken  its  chinook  quota  (53  FR 
26779,  July  15, 1988).  On  July  26.  it  was 
closed  completely  for  10  days  to  protect 
coho  salmon  (53  FR  28403.  [uly  28.  1988). 
The  troll  fishery  was  closed  again  on 
August  14.  for  io  days  (53  FR  31010. 
August  17. 1988)  to  provide  further 
protection  for  coho  because  all 
indicators  showed  the  coho  salmon  in 
Southeast  Alaska  Io  be  well  below 
average  in  abundance.  The  fishery 
resumed  on  August  25.  and  was  closed 
again  on  August  31. 

On  September  2.  the  commercial  troll 
fishery  in  most  waters  between  Cape 
Spencer  and  Cape  Fairweather  was 
reopened  for  the  harvest  of  all  salmon 
species  but  chinook  salmon  until  2359 
hours  ADT.  on  Wednesday.  September 
7.  and  most  waters  between  Cape 
Fairwather  and  Cape  Suckling  were 
reopened  until  2359  hours,  Saturday, 
September  10:  certain  State  and  Federal 
waters  were  kept  closed  to  protect 
chinook  salmon. 

New  information  on  the  status  of  the 
coho  stocks  has  been  obtained  from  the 
commercial  troll,  purse  seine,  and  gillnet 
fisheries,  from  the  sport  fishenes.  and 
from  the  spawning  grounds.  The  rate  of 
harvest  in  northern  Southeast  Alaska 
waters  supports  a  short  extension  of  the 
troll  fishing  period  in  the  waters 
between  Ciape  Spencer  and  Cape 
Fairweather  as  well  as  in  some  internal 
Slate  waters  For  example,  the  catch  of 
coho  salmon  in  a  research  fish  wheel  on 
the  Taku  River  went  from  200  per  period 
to  almost  600  per  period  during  the  last 
wtek  of  August.  Coho  harvests  in  the 
northern  inside  gillnet  fisheries  and  the 
Juneau  sport  fishery  have  also  shown 
improvement. 

Regulations  implementing  the  FMP  (at 
5  674.23(a||  provide  that  the  Secretary 
may  modify  the  fishing  times  and  areas 
whenever  he  determines  that  the 
condition  of  any  salmon  species  in  any 
part  of  the  management  area  is 
substantially  different  from  the 
condition  anticipated  in  the  FMP.  In 
making  such  a  determination,  he  may 
consider  the  following  factors: 

(1)  The  effect  of  overall  fishing  effort 
within  any  part  of  the  management  area: 

(2)  The  catch  per  unit  of  effort  and  the 
rale  of  harvest: 

(3)  The  relative  abundance  of  salmon 
slocks  within  the  management  area; 

(4)  The  condition  of  salmon  stocks 
throughout  their  ranges: 

(5)  Any  other  factors  relevant  to  the 
conservation  of  salmon. 

After  reviewing  the  available 
information  on  the  coho  stocks  and 


fisheries,  including  the  effect  of  overall 
fishing  effort,  the  catch  per  unit  of  effort 
and  the  rate  of  harvest  throughout  the 
management  area,  the  Secretary  has 
determined  that  the  condition  of  coho 
stocks  IS  substantially  different  from  tbt 
condition  anticipated  in  the  FMP,  In 
consultation  with  the  Alaska 
Department  of  Fish  and  Game  (ADF4G1, 
he  has  also  found  that  this  difference 
will  allow  the  troll  salmon  fishery 
between  Cape  Spencer  and  Cape 
Fairweather  an  additional  3  days  of 
fishing.  The  Secretary  and  the  ADF&G 
deemed  this  to  be  an  appropriate 
extension  of  the  fishing  penod  as  i1  will 
enable  further  evaluation  of  the  strength 
of  the  coho  slocks  and  will  reduce 
possible  enforcement  problems  from 
different  fishing  periods  north  and  south 
of  the  line  at  Cspe  Fairweather. 

The  Secretary  is  reopening  these 
areas  in  conjunction  with  similar  action? 
by  the  ADF&G  for  certain  coastal  and 
internal  State  waters  of  northern 
Southeast  Alaska,  The  small  fishing 
areas  in  State  and  Federal  waters  closed 
earlier  to  protect  chinook  salmon  (eg., 
the  Outer  Fairweather  Grounds  m  the 
EEZ.  53  FR  28779)  will  remain  closed  to 
commercial  salmon  fishing  for  all 
salmon  species. 

The  extension  of  the  fishing  period 
between  Cape  Spencer  and  (^pe 
Fairweather  is  effective  as  of  2350  hours 
ADT.  September  7. 1988.  until  2359  hours 
ADT.  September  10. 1988.  and  the 
closure  has  been  publicized  for  48  hours 
through  procedures  of  the  Alaska 
Department  of  Fish  and  Game. 

Other  Matters 

The  Assistant  Administrator  for 
Fisheries.  NOAA.  has  determined  that 
this  period  for  extension  of  an  opening 
must  be  effective  immediately  in  order 
for  U.S.  fishermen  to  utilize  the  resource 
consistent  with  the  intent  of  section  9  of 
the  Pacific  Salmon  Treaty  Act  of  1885 
and  the  FMP.  Giving  due  regard  to 
potential  adverse  economic  effects  of 
delaying  this  reopening,  he  finds  that  it 
would  be  impracticable  and  contrary  to 
the  public  interest  to  provide  advance 
notice  and  a  prior  opportunity  for  public 
comment  or  to  delay  for  30  days  the 
effective  date  of  this  notice  under  the 
provisions  of  5  U.S.C.  553  (b)  and  (c). 
However,  i  674.23(b)(3)  requires  the 
Secretary  to  accept  and  consider  public 
comments  for  30  days  after  the  effective 
date  of  notices  like  this  one.  which  did 
not  provide  an  opportunity  for  the  public 
to  comment  before  it  became  effective. 
The  aggregated  data  upon  which  this 
closure  is  based  are  available  for  public 
inspection  at  the  address  given  above.  If 
comments  are  received,  the  Secretary 
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will  reconsider  the  necessity  of  this 
action  and  will  publish  another  notice  in 
the  Federal  Register  either  confirming 
the  notice's  continued  effect,  modifying 
it.  or  rescinding  it,  unless  the  notice  has 
already  expired  or  been  rescinded. 

This  action  is  authonzed  by  50  CFR 
Part  674  and  complies  with  Executive 
Order  12291 
List  of  Subjects  in  50  CFR  Part  674 

Fishenes.  Fishing,  International 
organizations.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U  S  C   3631  el  sag:  16  U.S.C 

1801  et  5eq 

Dated  Septembers.  l^ftS 
Richard  H.  Scfaaefer. 

Director  of  O^ice  of  Fisheries  Conservation 
and  Management.  Sational  Marine  Fisheries 
Service 

[FR  Doc  8a-20en  Filed  9-6-88.  4  38  pm| 
BtLLlNG  CODE  3510-22-11 
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Proposed  Rules 


Federal  Register 
Vol.  53.  No.  177 
Tuesday,  September  13.  198B 


This  section  ot  lt>e  FEDERAL  REGISTER 
contains  notices  to  the  public  ot  the 
proposed  issuance  of  rules  and 
'eguiations    Tr»e  purpose  ^  these  rwtices 
IS    to   give   interested   persons   an 
opportunitv  to  participate  m  the  njle 
making  prior  to  the  adoptton  ot  the  final 
rules. 

FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Parts  563c  and  571 

[No  88-945! 

Investment  Portfolio  Policy  and 
Accounting  Guidelines 

[.).i!^d.  September  7,  19&8 

AGENCY:  Federal  Home  Loan  Bank 

Bo.ird, 

ACTION:  Notice  of  rescheduled  public 

h  fa  ring. 

SUMMARY:  The  Federal  Home  Loan  Bank 
Board  (the  "Board")  is  rescheduling  its 
public  hearing  on  its  proposed  rule  and 
statement  of  policy  on  investment 
portfolio  policy  and  accounting 
guidelines  for  insured  institutions 
because  of  a  conflict  on  the  earlier  date. 
DATE:  The  public  hearing  will  be  held  on 
Thi;rsday.  September  22.  1988,  from  9:00 
d,m  to  5:00  p.m.  Requests  to  participate 
must  be  received  by  September  19, 1988. 
ADDRESS:  Written  requests  to 
participate  in  the  public  hearing  must  be 
mailed  to:  Secretary.  Federal  Home 
Loan  Bank  Board.  1700  G  St.  NW.. 
Washington.  DC  20552  or  hand  delivered 
to  the  same  address  between  the  hours 
of  9:00  a.m.  and  5:00  p.m.  Monday 
through  Friday,  and  received  no  later 
than  5:00  p.m.  on  September  19.  1988. 
Persons  who  have  already  submitted 
requests  to  participate  in  the  public 
hearing  need  not  resubmit  their 
requests. 

Hearing  Location:  The  Federal  Home 
Loan  Bank  Boards  Amphitheater.  2nd 
Floor,  1700  G  St.  NW-,  Washington,  DC 
20552. 

FOR  FURTHER  INFORMATION  CONTACT! 
Julie  A.  Gerschick.  Professional 
Accounting  Fellow,  (202)  331-4583.  or 
Barefoot  Bankhead.  Professional 
Accounting  Fellow,  (202)331-4585, 
Office  of  Regulatory  Activities,  Federal 
Home  Loan  Bank  System,  801  17th 
Street,  NW..  Washington.  DC  20006;  or 
Gary  jeffers.  Staff  Attorney  (202)  37"- 
6457.  or  Julie  L.  Williams,  Deputy 
Genera!  Counsel.  (202)  377-6459. 


Corporate  and  Securities  Division, 

Office  of  General  Counsel.  Federal 
Home  Loan  Bank  Board,  1700  G  St.  NW.. 
Washington.  DC  20552. 
SUPPLEMENTARY  INFORMATION:  The 

Board  is  rescheduling  its  public  hearing 
on  its  proposed  rule  and  statement  of 
policy  regarding  investment  portfoho 
policy  and  accounting  guidelines  for 
insured  institutions  from  September  13, 
1988  to  September  22. 1988  in  order  to 
avoid  a  conflict.  The  Board  will  be 
contacting  those  persons  who  have 
already  indicated  an  interest  in 
participating  in  the  hearings  they  need 
not  resubmit  a  request  to  participate. 
Other  persons  wishing  to  participate  in 
the  hearings  may  submit  requests  until 
September  19.  1988.  Those  ptTsons 
should  refer  to  the  original  notice  of 
heanng.  Board  Res  No.  88-686,  53  FR 
31363  (August  18. 1988)  for  information 
regarding  the  scope  of  the  hearing  and 
information  that  should  be  contained  m 
the  request  to  participate. 

By  the  Federal  Home  Lxjan  Bank  Ikiard 
|ohn  F.  Ghizzoni, 
Assistant  Secretary. 

jFR  Doc  88-20938  Filed  9-12-88;  8:45  am] 
BILLING  CODE  8720-01-11 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
I  Docket  No.  S8-NM-1O0-ADI 

Airworthiness  Directives:  Boeing 

Model  757  Airplanes 

AGENCY:  Federal  Aviation 

Admin. stration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 

(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  757  series 
airplanes,  which  would  require  a  one- 
time inspection  and  correction,  if 
necessary,  of  the  brake  alternate 
antiskid  value  modules  for  correct  check 
value  installation  and  installation  of 
additional  check  values  at  the  alternate 
brake  metering  values.  This  proposal  is 
prompted  by  reports  of  reducer  unions 
installed  in  place  of  the  required  check 
values  in  the  alternate  antiskid  value 
modules.  Furthermore,  an  additional 
problem  was  identified  in  that  the  check 


value  installed  at  the  alternate  metering 
values  was  not  located  so  it  could 
perform  its  function.  These  conditions,  if 
not  corrected,  could  result  in  the  loss  of 
fluid  from  the  left  hydraulic  system  after 
B  failure  causing  loss  of  fluid  in  the  right 
hydraulic  system. 

DATE:  Comments  must  be  received  no 
later  than  November  9.  1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northw**si 
Mountain  Region.  Office  of  the  RegiOD.^! 
Counsel  (Attn;  ANM-103).  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
108-AD.  17900  Pacific  Highway  South. 
C-68966,  Seattle.  W^ashington  98168  Thf 
applicable  senice  mfomiation  may  be 
obtained  from  Boeing  Commercial 
Airplanes.  P.O.  Box  3707,  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  F.AA, 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office.  F,V\.  Northwest 
Mountain  Region.  9010  East  Margmn! 
Way  South.  Seattle.  Washington 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  M.  Herron.  Systems  and 
Equipment  Branch.  ANM-130S; 
telephone  (206)  431-1949.  .Mailing 
address:  FAA.  Northwest  Moutatn 
Region.  1~900  Pacific  Highway  South,  C- 
6896b  Seatiie,  Washington  98"l68 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  m  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  RuIps 
Docket. 


35320 


Federal  Register  /  Vol.  53.  No.  177  /  Tuesday.  September  13.  1988  /  Proposed  Rules 


AvaUabOity  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPR\i) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attn;  ANM-103|. 
Attention:  Airworthiness  Rales  Docket 
No.  88-NM-108-AD.  17900  Pacific 
Highway  South.  068966.  Seattle. 
Washington  9ai6a. 

Discussion 

During  production  checks  on  Boeing 
Model  757  senes  airplanes  by  the 
manufacturer,  it  was  discovered  that 
two  reducer  unions  were  installed  in  the 
return  ports  of  the  left  and  right 
alternate  antiskid  value  modules  In 
piacp  of  check  valves. 

Additional  review  of  the  brake  system 
revealed  that  the  left  hydraulic  return 
Une  mtersections  for  flight  controls  and 
the  left  thrust  reverser  are  located  such 
that  one  currently  installed  brake 
system  check  value  cannot  perform  its 
required  function.  Either  of  these 
conditions  will  allow  hydraulic  fluid  to 
flow  from  the  left  hyrdaulic  system  to 
the  right  hydrauhc  system. 
Consequently,  if  a  leak  occurs  in  certain 
portions  of  the  right  hydraulic  system,  it 
may  be  followed  approximately  one 
hour  later  by  the  loss  of  the  left 
hydraulic  system.  Loss  of  the  left  and 
right  hydraulic  systems  will  result  in  the 
following  equipment  being  moperative-. 
All  wheel  brakes,  both  thrust  rever»ers. 
10  of  12  speed  brakes,  and  nose  wheel 
steenng.  This  condition,  if  not  corrected, 
could  result  in  the  inability  to  stop  the 
airplane  after  landing. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  757- 
32A0081.  dated  June  24.  lesa.  which 
describes  the  inspection  and 
modification  of  the  hydrauhc  systems  to 
correct  the  check  valve  installations- 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  Is  proposed 
which  would  require  inspection  and 
modification  of  the  brake  hydraulic 
system,  m  accordance  with  the  service 
bulletin  previously  mentioned. 

It  is  estimated  that  102  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD.  that  it  would  take  approximately  4 
manhours  per  airplane  to  accompUsh  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  S18.320. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1301.  et 
seq.],  which  statute  is  construed  to 


preempt  state  law  regulating  the  same 
subiect.  Thus,  m  accordance  with 
Executive  Order  12612.  it  is  determmed 
that  such  regulations  do  not  have 
federalism  imphcations  warranting  the 
preparation  of  a  Federalism 
.Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  Is 
not  major  under  Executive  Order  12291 
and  !2)  is  not  a  signficant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979];  and  it  is 
further  certified  under  the  cntena  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few.  if 
any,  Model  757  airplances  are  operated 
by  small  entities  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  IS  contained  in  the  regulatory 
docket, 

List  of  SubjecU  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  hy  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  $  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  [14 
CFR  39,13)  as  follows: 

PART39— (AMENOEOJ 

1.  The  authority  citation  for  Pari  39 
continues  to  read  as  follows: 

Authority:  49  I'.S.C.  1354(a),  1421  and  1423. 
49  U  S  C  106(8)  (Revised  Pub.  L  97-449. 
January  12.  I«i31:  and  14  CFR  1189 

§39.13    {AMENOCD1 

2.  By  adding  the  following  new 
airworthiness  directive: 
Boeing:  Applies  to  Model  757  »enes 

airplanes,  Croup  1  and  Croup  2.  u  listed 
in  Boeing  AJert  Service  BuHelui  7S7- 
32A0OB1,  dated  June  24. 1988.  cemficaled 
in  any  category  Compliance  r«q<iired 
within  the  next  120  ddy«  after  the 
effective  date  of  ihu  AD,  uules* 
previously  accompliahed. 
To  prevent  the  ioaa  of  ai.T>Uine  braking  due 

to  a  single  hydraulic  faJure.  accomplish  the 

fMl'.owin^. 

A.  Inspect  Group  1  and  2  airplanes  left  and 
naht  alternate  antiskid  valve  nuMlule  return 
ports  for  proper  check  valve  configuration, 
and  correct,  if  necessary,  in  accordance  with 
Boem^  Alert  Service  Bulletin  757-32A00ei. 
dated  lune  24. 19ea 

B.  On  Croup  1  airplanea.  remove  the 
red'-jcer  uoioni  Lnatalled  ui  the  left  itnii  rt^I 
altemdie  brake  roelering  valve  module  return 
ports  and  inatall  check  valves,  in  accordance 


with  Boeing  Alert  Service  Bulletin  757- 
32A0O81,  dated  June  24. 1988. 

C  An  aliemaie  means  of  comphance  or 
adjuBtmenl  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Ainj-af!  Certirication  Office.  FAA, 
Northwest  Mountam  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Pnncipal  Maintenance 
Inspector  |PMI).  who  may  add  any  comments 
and  then  send  to  the  Manager  Seattle 
Aipjafl  Certification  Offu.e 

D  Special  flight  permiti  m-iy  be  issued  in 
accordance  with  FAR  21  197  and  21 .99  lo 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  in-tpections  end/or 
modinculions  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropnate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  lo  Boeing  Commercial 
Airplanes.  P.O.  Box  3707.  Seattle. 
Washington  98124,  These  documents 
may  be  examined  at  the  Vi\A, 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA,  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

Issued  in  Seatde,  Washington,  on 
September  1. 1988, 
Laroy  A.  Keith. 

Manager.  Transport  Airplane  DincloratSt 
Aircraft  Certification  Service. 
\VR  Doc.  88-20768  Filed  9-12-88:  6:45  am] 

StLUNQ  CODE  «T»-IS-II 


14  CFR  Part  39 

(Docket  No.  8$-NM-107-AD] 

Airworthiness  Dtrectfves:  Garrett 
Model  GTCP331-200A.  -200AC.  -200C. 
-200ER,  -250F.  -250H.  and  -200P 
Auxiliary  Power  Units  Installed  In,  but 
Not  Umtted  to,  Boeing  Model  757  and 
767  Series  Airplanes,  Airbus  Model 
A3 10  and  A300-600  Series  Airplanes, 
and  Certain  Boeing  Model  747  Series 
Airplanes  With  Dual  UnlU 

AOEMCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 

(NPRM). 

summary:  This  notice  proposes  to  revise 
an  existing  airworthiness  directive  (AD). 
applicable  to  Garrett  Model  GTCP331 
senes  Auxiliary  Power  Units  (APU)  with 
a  certain  fan  assembly,  which  currently 
requires  incorporation  of  a  new  fan 
assembly  with  an  improved  fan 
containment  housing.  This  action  would 
require  revision  to  the  modified  fan 
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assembly  configuration.  This  action  is 
prompted  by  three  uncontained  failures 
of  the  modified  fan  assembly.  This 
condition,  if  not  corrected,  could  lead  to 
additional  failures  and  possible  inflight 
or  ground  fires, 

DATE:  Comments  must  be  received  no 
later  than  November  8.  1988. 
AODAE88E9:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  (Attn:  ANM-103).  Attention: 
Airworthiness  Rules  Docket  No,  88-NM- 
107-AD,  17900  Pacific  Highway  South. 
C~68966.  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Garrett  Airline  Service 
Division,  A  Division  of  the  Allied/Signal 
Aerospace  Company.  Technical 
Publications.  Dept  65-70.  P.O  Box 
2<»on3.  Phoenix,  Arizona  65038, 

This  information  may  be  eKamined  at 
the  FAA.  Northwest  Mountain  Region, 
17900  Pacific  Highway  South.  Seattle. 
Washington,  or  3229  F-ast  Spring  Street. 
I-ong  Beach.  California. 

FOR  FURTHER  INFORIMATION  CONTACT: 

Mr.  Roy  McKinnon.  Aerospace  Engineer. 
F>ropuision  Branch,  ANM-140L  FAA. 
Northwest  Mountain  Region.  Ij35 
Angeles  Aircraft  Certifii^tion  Office. 
3229  East  Spring  Street.  Long  Beach, 
California  90806-2425,  telephone  |213) 
988-5247, 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available. 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attn:  ANM-103), 


Attention:  Airworthiness  Rules  Docket 
No.  8a-NM-107-AD,  17900  Pacific 
Highway  South.  0-68966,  Seattle. 
Washington  98168. 

Discussion 

On  April  2. 1987.  FAA  issued  Revision 
1  lo  AD  85-14-02,  Amendmeni  39-5571 
(52  FR  5945;  February  27.  1987).  to 
require  installation  of  an  improved  fan 
containment  housing  in  accordance  with 
Garrett  Service  Bulletin  CTCP331-49- 
5546.  dated  August  9.  1964. 

Since  issuance  of  that  AD.  three 
uncontained  failures  have  occurred  on 
airplanes  with  the  improved  fan 
containment  housing  installed.  As  a 
result  of  these  fadures.  attributed  to 
fatigue,  Garrett  has  designed  a  further 
improvement  lo  the  fan  containment 
housing,  which  adds  spacers 
surrounding  retention  bolts  to  provide 
added  strength  to  the  containment 
assembly. 

The  FAA  has  reviewed  and  approved 
Garrett  Service  Bulletin  3862160-49- 
5716.  dated  November  19.  1987,  which 
provides  instructions  to  accomplish  the 
above  improvement  of  the  fan 
containment  assembly 

Since  this  condition  is  likely  lo  exist 
or  develop  on  other  Auxiliary  Power 
Units  (API's)  of  this  same  type  design, 
an  AD  is  propo-sed  which  would  require 
installation  of  the  revised  fan 
containment  assembly  in  accordance 
with  the  service  bulletin  previously 
mentioned- 

Additionally,  this  proposal  would 
remove  all  references  m  the  existing  AD 
to  the  use  of  later  equivalent  FAA- 
approved  revisions  of  the  applicable 
service  bulletins,  in  order  to  be 
consistent  with  FAA  policy  in  that 
regard.  The  FAA  has  determined  that 
this  change  will  not  increase  the 
economic  burden  on  any  operator,  nor 
will  it  increase  the  scope  of  (he  AD, 
since  later  revisions  of  the  service 
bulletins  may  be  approved  as  on 
alternate  means  of  compUance  with  this 
AD.  as  provided  by  paragraph  C, 

It  is  estimated  that  800  APUs 
installed  on  airplanes  of  US-  registry 
would  be  affected  by  this  AD,  that  it 
would  lake  approximately  4  manhours 
per  APU  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
would  be  $40  per  manhour  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  revision  on  U.S.  operators  is 
estimated  to  be  Si 28.000. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958.  as'amended  (49  U.S.C.  1301,  et 
seq).  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 


Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  Februar>'  26. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  nut 
have  a  significant  economic  impact 
positive  or  negative,  on  a  subslanlial 
number  of  small  entities  because  of  the 
minimal  cost  of  compliance  per  APU 
(S160).  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  Sdfety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  lo  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Pari  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows 

PART  39— [AMENDED] 

1  The  authority  citabon  for  Part  39 
continues  to  read  aa  follows: 

Authority:  49  U  SO  1354(at,  1421  and  uzr. 
49  ll-S.C  106(g)  [Revised  Pub.  L  97-wq 
|i,nudrv  12, 1963):  and  14  CFR  1 1 .89 

§39.13    lAmendedl 

2  By  revising  AD  85-14-02.  Amendment 
:i9-557l  (52  FR  5945.  Febmary  27.  l£Mi7|,  ^f. 

follow!^ 

Carrelt  Au>iliar>  Power  [})\isiUD  (PormeHv 
Garrett  Turbine  Engine  Conipan>  and 
Tbo  Airesearcb  Maoufactuiiog  Company 
of  Artxona):  .Applit**.  'o  ai)  GTEC  \!nii>  It 
GTCP'331-;ax)A.  -211IJAC.  -200C,  -200ER, 
-250F  -250H  and  -200P  Auxihary  Power 
LInilB  lAPin  with  fan  assembly,  Garreti 
Part  Number  386218&-3.  -4,  or  -5, 
instslled;  as  installed  in.  bul  not  limt'.ed 
to,  Boeing  Model  757  and  767  seri»>s 
airplanes.  Airbus  Model  A310  and  A3tK)- 
WKl  aenes  airplanes,  and  certain  Bot;iP« 
Model  747  senes  airplanes  with  dual 
units,  certificated  in  any  category. 
Corrpliance  is  required  as  rndlcaifKL 
unless  already  accomplished. 
To  prevent  an  uncontained  APU  cooling 
fan  failure,  accomplish  the  following: 
A.  Upon  removal  of  the  cooling  fun 
assembly.  Garrett  Part  Number  3862160-3  .>r 
-4,  from  an  affected  GTCP331  series 
Auxiliary  Power  Unit  (APU)  for  any  re-tson, 
or  withm  1,000  airplane  hours  time-ln-serx  irr 
after  August  15, 1965.  or  prior  lo  Sepltmber 
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15.  198.5.  whichever  comes  firal.  for  the  Boeinji 
Model  "^57  and  78?  genes  airpianes.  and 
within  1.000  airplane  hours  tim  em- service 
af'er  Apnl  2.  \9h~  jihe  effective  dale  of 
Amendmem  .i9-SS7l  |.  for  all  othpr  tiirpUnes 
wi'.h  a  GTCt^31  stones  .APU  mslaUcd; 
incorporate  the  n»^w  fan  assemhlv  wi!h  the 
imprcivwd  fan  cnniainment  housinfi  as 
■ipecified  tn  St-c'ion  Z.A     'Acc<_>mpti9hment 
IriStPiclione  *  ^jf  Garrett  Service  Bulletin 
t;TCP331-4^5.H6,  dated  August  9  1984 

B  L'pon  remMVdl  uf  the  modified  coolinB 
fin  .-fssemoiy   Garreit  Part  Numt)er  imZltify 
=>  fr-jm  an  affected  GTCP331  senes  APU  for 
nT,  r<ason-  or  within  6  raonlhs  after  the 
-HufAwf  ;!a!p  >*  rhi8  AD,  whichever  occurs 
f.rsi.  fur  -ill  rtirplanes  wiih  CTCP331  series 
,-\PU  installed,  incorporate  the  iateat 
improved  fan  containment  conBguratlon  in 
'uxordance  with  the  Accomplishment 
Inatpjctions  if  Garret!  Service  Bulletin 
JHt>216i)-49-5rio.  dated  November  19. 1987. 
C.  An  alternate  means  of  comphanr^  or 
adjustment  of  the  complitince  time,  which 
provides  an  acceptable  level  oF  safety,  may 
be  used  when  approved  by  the  Manasier,  Los 
Angelas  Aircraft  Certificaiion  Office.  FAA, 
.Northwest  Mountain  Region- 
Note:  The  request  should  b?  forA'arded 
through  an  FAA  Principal  Maintenance 
lnsp<!f  tor  (PMI|.  who  may  add  any  comments 
and  then  send  't  to  the  Los  Anaeles  Aircraft 
Certification  Office,  FAX  Northwest 
ML)p;r.ram  Reifion. 

D  Special  flight  permits  may  be  issued  in 
Tccordan^  with  FAR  21 197  ar»d  21 199  to 
operate  airplanes  tu  a  maintenance  base  tn 
'  irder  to  comply  with  the  ce<)ujrements  of  this 
■\D, 

All  persons  affected  by  this  directive 

who  have  no!  already  received  the 
appropriate  service  documents  from  tlie 
manufacturer  ma>  obtain  copies  upon 
request  to  the  Garrett  Airline  Service 
Division.  A  Division  of  the  Allied- Sign (*i 
Aerospace  Company.  Technical 
P^jblicaliona.  Dept.  65-70.  PO  Box 
Z9003,  Phoenix.  Arizona  85038  These 
documents  may  be  examined  .it  the 
FAA.  Northwest  Mountain  Region.  17H1)0 
Pacific  Highway  South.  Seattle. 
Waahinaton,  or  at  3229  East  Spring 
Street,  Long  Beach.  California 
issued  tn  Seattle.  Waahuigton.  oo  August 

31.  i9fla 

Leroy  A.  Kaith. 

Manayer  Tratrapnrt  Airp/ane  Dir^cforats. 
■\:.-r:m^t  O^rtificatrvn  Servicn. 
IPR  Doc  8ft-20?B7  Filed  9-12-88;  8:45  am) 
■OJJMC  OOOE  WIO-D-M 


14CFRPart39 

fOockat  Na.  M-IMI-113-A01 

Atrworttitn«ss  Dirvcthr**:  Short 
Brottwrv,  PLC.  Mode*  SD3-60  Sortes 
Airplanes 

agency:  Federal  Aviation 
Administration  (FA.M.  DOT. 


ACTtON:  Notice  of  Proposed  Rulemaking 

(MPRM). 

SUMMARY:  This  notice  proposes  a  new 

airworthiness  directive  [AD),  applicable 
to  Shorts  Mode!  SD3-80  series  airplanes, 
which  would  require  repetitive 
inspections  of  the  engine  power  control 
cables  and  replacement,  if  necessary. 
This  proposal  is  prompted  by  reports  of 
frayed  or  damaged  wires  in  the  powf^r 
control  cables.  This  condition,  if  not 
corrected,  could  lead  to  loss  of  engine 
power  or  loss  of  the  pilot's  control  of 
engine  power  during  flight,  which  could 
result  in  a  forced  engine  shutdown. 
DATE:  Comments  must  be  received  no 
later  than  .N'ovember  8.  1988. 
ADDRESSES:  Send  comments  on  the 
proposal  m  publicate  to  the  Federal 
Aviation  Adminstration.  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attention:  .ANM-1031. 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-113-AD.  17900  Pacific 
Highway  South.  C-6896a  Seattle. 
Washington  98168.  The  applicable 
serMce  information  may  be  obtained 
from  Short  Brothers.  PLC.  Service 
Representative.  201 1  Crystal  Drive.  Suite 
713.  Arlington.  Virginia  22202-3702.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  Sfjulh,  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certificalton  Office.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Armella  Donnelly  Standardization 
Branch.  ANM-113.  telephone  (206)  431- 
1967  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-6896e.  Seattle.  Washington 
98168, 
SUPPLEMENTARY  IMTOWMATIOW: 

Continients  lovited 

Int^'rested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
Ihe  pmposed  rule.  The  proposals 
contained  in  this  Notice  may  be  rhangfvi 
in  light  of  the  comments  received.  All 
com.iients  submitted  will  be  available. 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  DihJipI  for 
examination  by  interested  persons.  A 
repurt  summaniing  each  FAA-pubtic 
contact  concerned  wilh  the  substance  of 


this  proposal  wiU  be  filed  in  the  Rules 
DockeL 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attention;  ANM- 
103).  Attention:  Airworthiness  Rules 
Docket  No.  88-NM~n3-AD.  17900 
Pacific  Highway  South.  C-68966.  Seattle. 
Washington  98168. 

Discussion 

The  United  Kingdom  Civil  Aviation 
Authonty  (CAA)  has.  in  accordance 
with  existing  provisions  of  a  bilateral 
Airworthiness  agreement,  notified  the 
FAA  of  an  unsafe  condtlon  which  may 
exist  on  certain  Shorts  Model  SD3-60 
series  airplanes.  There  have  been 
numerous  reports  of  frayed  or  damaged 
wires  in  the  power  contrtil  cables  due  to 
a  design  deficiency  This  condiUon.  if 
not  corrected,  could  lead  to  loss  of 
engine  power  or  loss  of  the  ptlot's 
control  of  engine  dunng  flight,  which 
could  result  in  a  forced  engine 
shutdowa 

Short  Brothers,  PLC.  has  issued 
Service  Bulletin  SD3fl0"76-0e.  dated 
May  9,  1988,  which  descnbes  procedures 
for  repetitive  inspections  of  the  power 
control  cables  for  damaged  wires  and 
replacement,  if  necessary.  The  United 
Kingdom  CAA  has  classified  the  service 
bulletin  as  mandatory' 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  Section  21^  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  Slates,  an 
AD  is  prnp«>sed  that  would  require 
repetitive  inspections  of  the  power 
control  cables  for  damaged  wires  and 
replacement,  if  necesary,  in  accordance 
with  the  service  bulletin  previously 
descnbed. 

ITie  manufacturer  is  currently 
developing  a  modification  to  make  the 
cables  more  flexible  and  improve  the 
pulley  system.  Once  this  modification 
has  been  developed,  the  FAA  may 
consider  permitting  this  modification  as 
an  optional  terminating  action  for  the 
prriposed  inspections. 

It  IS  estimated  that  78  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  40 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  coal  would  be  $40  per  manhour. 
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Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U  S,  operators  is 
estimated  to  be  S124.800 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  m  the  Federal  Aviation  Act  of 
1958,  as  amended  [49  U.S.C.  1301,  et 
seq  ).  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
thai  such  regulations  du  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
-Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
IS  not  major  under  Executu-e  Order 
12291  and  (21  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  144  FR  11034;  February  28, 
19'*9):  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibihty  Act 
that  this  proposed  niie,  if  promulgated, 
will  not  have  a  significant  economic 
impact.  posiPve  or  negative,  on  a 
substantial  number  of  small  entities 
because  few,  if  any,  Shorts  Model  SD3- 
60  are  operated  by  small  entities.  A  copy 
of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  doc;ket. 

List  of  Subjects  In  14  CFR  Part  39 

Aviation  safely  Aircraft. 
The  Proposed  Amendment 

Acco^dif^gly.  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39. 13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

PART  39—1  AMENDED  1 

1  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  4f)  IJ  5  C  i:1.'>44b).  1421  and  14Z3 
4^  U.S.C.  \a(Hn)  (Revised  Puh  L  (T-MH. 
Idr.uary  12.  li»83|:  and  14  CFR  11,89 


§39.13    lAmeoctod] 
2  By  adding  the  following  new 

airworthiness  directive: 

Sborl  Brotbara:  Appltes  lo  Model  Sn.V-60 
sehes  airplanes,  at  listed  m  Shorts 
Servid-  Bulletui  Number  SDaflO-Tfr-Oft. 
daled  May  9.  1966.  cerlificated  in  any 
category  (^umphanut  required  as 
indicaied.  unless  previously 
accomplished. 
T<'i  pteveat  loss  of  engine  power  dunqg 

Right,  accomplish  the  following: 
A  Prior  lo  the  acnimulation  of  1.200  Ri^t 

hours  or  withiB  60  days  after  the  effective 

date  ol  this  .AD.  whichever  occur*  later,  and 

thers&itar  at  inier\als  not  (o  exceed  1.300 


fliglll  hours.  inq>ect  the  engme  power  control 
cables  for  broken  wires,  in  accordance  with 
Shorts  Service  Bulleiin  SD3«>-76~0e.  dated 
May  9. 19B6. 

B.  If  four  or  more  broken  wires  art-  di'iected 
in  any  24-inch  length  of  cable  dunng  the 
inspection  retjuired  by  paragraph  A.,  above, 
replace  the  cable  with  an  airworthy  CMbie 
assembly  prior  to  further  flight,  and  repeat 
the  inspection  required  by  paragraph  A.,  hi 
inlerxajs  not  lo  exceed  1.200  flight  hours 

C.  An  eltemaie  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  liie  Manager, 
Standardization  Branch.  .A\M-U3.  FA.A. 
Northwest  Mountain  Region 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PM1|,  who  may  add  any  comments 
and  then  send  it  to  the  Manager, 
Slandardizaiion  Branch.  A\M-n3 

D.  Special  flight  permits  may  be  issued  in 
flcojrdance  wtih  FAR  21  19"  and  21.199  lo 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inhpectjuns  and/or 
modifications  required  by  this  AD 

Ail  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Short  Brothers.  PLC.  Service 
Representative,  2011  Crystal  Dnve,  Suite 
713.  Arlington.  Vir^msa  22202-3702 
These  documents  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region. 
17900  Pacific  Highway  South.  Seattle. 
Washington,  or  at  the  Seattle  .Aircraft 
Certification  O^ice.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

Issued  in  Seattle  Washington,  on  August 
31,1968. 
Leroy  A  Keith. 

Manager.  Transport  Airplane  Directorate. 
A I  rcroft  CenificaUon  Servtos. 
(FR  Doc.  88-207S8  Filed  9-12-88.  8:46  am] 
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14  CFR  Part  71 

I  AirspK*  Dock*!  No.  8»-A$0-151 

Proposed  Rsvislon  to  Control  Zone; 
Augusta,  GA 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

SUMMARY:  This  notice  proposes  to  revise 
the  Augusta,  Georgia,  control  zone  by 
ehminatmg  the  Daniel  Field  Airport 
from  the  present  description.  Surface 
weather  observations  which  govern 
IFR/VFR  operations  in  Ihe  control  zone 
are  t;»Vf»n  at  the  Bush  Field  Airport.  Due 
to  environmental  differences  between 
Bush  Field  and  Daniel  Field  Airports, 
weather  conditions  vary  greatly  at  the 
two  airports:  i.e..  Bush  Field,  located 


adjacent  to  the  Savannah  River,  ofien 
reports  IFR  weather  conditions  when 
weather  conditions  at  Daniel  Field  are 
VFR.  The  Daniel  Field  Airpori  Mabager. 
a  local  fixed  base  operator  and  local 
users  have  requested  the  Daniel  Field 
Airport  be  excluded  from  the  control 
zone. 

DATE:  Comments  must  be  receh-ed  on  or 
before  November  1,  1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Fedejal 
Aviation  Administration.  ASO-S30. 
Manager.  Airspace  and  Procedures 
Branch.  Docket  No  Bd-ASO-15,  P.O. 
Box  20636.  Atlanta.  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  Ihe  Regional  Counsel. 
Room  652.  3400  Norman  Berry  Drive. 
East  Point.  Georgia  30344.  telephone: 
(404)  76^7646. 

FOR  FURTHER  INFORMATION  CONTACT 
lames  G.  Walters.  .Airspace  Section, 
Airspace  and  Procedures  Branch.  Air 
Traffic  Division.  Federal  Aviation 
Admimslration.  P.O.  Box  2063B,  Atlanta. 
Georgia  30320;  telephone:  (404)  763-7648. 
SUPPLCMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participnle  m  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  thai  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invTied  on  the  overall 
regulatory,  aeronautical  economic. 
environmental,  and  energy  aspects  of 
the  proposal-  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  lo  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed. 
stamped  postcard  on  which  the 
foUowint  statement  is  made'  "Conunents 
tn  Airpsace  Docket  No.  88-ASO-15" 
The  postcard  will  be  date/time  stamped 
and  returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received  .Mi 
conunenls  submitted  will  be  available 
for  examinatin  in  the  Office  of  the 
Regional  Counsel.  Room  652.  3400 
Norman  Berry  Dnve.  East  Point.  Georgia 
30344.  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
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contact  with  FAA  personnel  concerned 

with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  oF  SPRM's 

Any  person  may  obtain  a  ctipy  of  this 
Notice  of  fVoposed  Rulemaking  (N'PRM) 
by  gubmittmjt  a  request  to  the  Federal 
.Av;ation  Administration,  Manager, 
Airspace  and  Procedures  Branch  |ASO- 
5^0],  Air  Traffic  Diviaion,  P  O.  Box 
2iJtU6.  Atlanta.  Georgia  30320 
Communications  must  identify  'hf 
n-jJice  number  of  this  N'PRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
1 1-2  which  describes  the  appHcation 
procedure. 

The  Proposal 

The  FAA  IS  considering  an 
Li'iendment  lo  §  71.171  of  Part  71  of  the 
i  *^'d*:rril  Aviation  Regulations  (14  CFR 
P.irt  71)  to  revise  the  Augusta.  Georgia, 
control  zone  by  eUminatmg  the  Daniel 
Field  Airport  from  the  present 
description-  Section  71,171  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  FA,\  Order  7400,6D  dated 
Innuary  4,  1988. 

The  FAA  has  determined  Ihat  this 
proposed  regulation  only  involves  an 
entablished  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore.  (1)  is  not  a  "md)or  rule"  under 
Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatorv 
PoUcies  and  Procedures  (44  FR  11034 
February  28. 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  niJe.  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  In  14  CFR  Part  71 

Aviation  safety.  Control  zone 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
df'ieguted  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
[14  CFR  P.irt71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1  The  Huthonty  citation  for  Part  71 
continues  to  read  as  follows: 


Autbortty:  49  USC  1348(a|.  1354(a).  1510; 
Executive  Order  10B54:  49  U.S.C  1(»(g) 
(Revised  Pub.  L  97-449.  lanuary  12. 1983}:  14 
CFR  11.69. 


$71,171    [Am«n<tod| 

2.  Section  71 171  Is  amended  as 
follows: 

Aufiusta.  GA  [R«visedj 

By  eiiminattn^  ihf^  exiiiiing  deacription  and 
subfttitiitins  tht'  fullnwtng:  "Wilhin  a  S-tnile 
radius  nf  Bunh  Fifid  Airport  |Lat.  33'22*11' 
N..  Lona  aTS"  53'  W  ).  This  zone  is  effective 
durtnx  the  specific  daien  and  times 
estabhabed  in  advance  by  Notice  to  Airmen. 
The  effective  dates  and  times  will  thereafter 
be  ctintinuouBly  pubhshed  in  Ihr  Airport/ 
Facility  Directory' . 

Issued  in  East  Point,  Georgia,  on  September 
2,1966. 

WUliaiD  O  Wood, 

Actins  Manofier  Air  TtaffiC Diviaion, 
Southern  Hegion 
[VR  Do<   86-20764  Filed  9-12-68:  B.-46  am] 

WLUNG  COOC  M10-U-M 


14  CFR  Part  71 

(Airspace  Docket  No.  M-ASO-17) 

Proposed  Revision  to  Transition  Area, 
St.  George.  SC 

AOENCV:  Federdl  Aviat)on 

Administration  (FAA  J,  DOT. 

actioh:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to  revise 
the  St.  Georj^e,  SC.  Transition  Area  by 
correcting  the  Reo^raphic  position 
coordinates  of  the  St.  George  Municipal 
Airport  and  deleting  the  arrival 
extension  predicated  on  the  Indian  Field 
RBN.  The  amval  area  extension  was 
designed  to  afford  airspace  protection 
for  a  planned  standard  instrument 
approach  procedure  (SlAP)  utilizing  the 
RBN.  The  Indian  Field  RBN  was  never 
commissioned.  Therefore,  the  arrival 
extension  is  not  required. 
DATE:  Comments  must  be  received  on  or 
before  Cktober  11. 1988. 
ADOME88ES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  ASO-SSO, 
Manager.  Airspace  and  Procedures. 
Branch.  Docket  No.  fl8-ASO-17.  P.O. 
Box  20636,  Atlanta.  Georgia.  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Room  652,  3400  Norman  Berry  Drive. 
East  Pomt,  Georgia  30344,  telephone: 
(404)  763-7646. 

FOM  FURTHER  INFORMATION  CONTACT: 
fames  G  Walters.  Airspace  Section. 
.Airspace  and  Procedures  Branch.  Air 
Traffic  Division,  Federal  Aviation 
Administration.  P.O.  Box  20636.  Atlanta. 
Geogia  30320:  telephone:  (404)  763-7546. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rule-making 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
CoTTunents  thai  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  reguidlory 
decisions  on  the  proposal  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  tnplicate  to  the  address 
listed  above.  Commenlers  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  6ft~ 
ASO-17."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  lakinji  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  m  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  Counsel,  Room  652.  3400 
Norman  Berry  Drive.  East  Point.  Georgia 
30344.  both  before  and  after  the  closing 
date  for  comments  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  Bled  In  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager, 
Airspace  and  Procedures  Branch  (ASO- 
530}.  Air  Traffic  Division.  P  O  Box 
20636,  Atlanta.  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mading 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revise  the  St.  George.  SC. 
Transition  Area  by  correcting  the 
geographic  position  coordinates  of  the 
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St.  George  Municipal  Airport  and 
deleting  the  arrival  extension  based  on 
the  bidian  Field  RBN.  A  NT)B  standard 
instrument  approach  procedure  (SlAP) 
had  been  planned  based  on  the  RBN. 
The  Indian  Field  RBN  was  never 
commissioned.  Therefore,  the  arrival 
extension  serves  no  purpose  and  is  not 
required  for  protection  of  IFR 
aeronautical  operations.  Section  71.181 
of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Handbook  7400.60  dated  Janoary  4. 
1968. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore,  (l)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOTRegulaioiy 
Policies  and  Procedures  (44  FR  11034, 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
cnteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  area. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 

AIRWAYS.  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  V  S  C  134818).  1354(a),  1510: 
EM'i:uUve  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 19B3J:  14 
CFR  11.69. 

§71.181  [Amtnded] 

2.  Section  71.181  is  amended  as 
follows: 

SL  George,  SC  (Revised) 

By  deleting  the  existing  description  and 
subatituttng  tht  followins"  'That  airspace 
extending  upward  from  700  feet  above  the 
surface  within  e  S.S-ntile  radius  of  St  George 
Municipal  Airpon  (lal.  33'11  40'  N  long. 
flO'30'31  ■  W)." 


Issued  in  Cast  Point  Georgia,  on  August  24. 
1988. 
WlUiMi  D.  Wood. 

A  ctjng  Manager.  Air  Traffic  Division. 
Southern  Region. 

(FR  Doc.  88-20763  Filed  9-12-86;  8-45  am] 
StUJHQ  CODE  4t10>1>-ll 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  205 

(Docket  No.  88N-02S8) 

Prescription  Drug  Marltettng  Act  of 
1987;  Guidelines  for  State  Licensing  of 
Wholesale  Drug  Distributors 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  b 
regulation  to  implement  that  part  of  the 
Prescription  Drug  Marketing  Act  of  1987 
(ihe  new  law)  that  requires  the  issuance 
of  a  regulation  that  sets  forth  guidelines 
for  state  licensing  of  wholesale  drug 
distributors.  The  giiirfelines  prescribe 
minimum  requirements  for  the  storage 
and  handling  of  prescnption  drugs  and 
for  the  establishment  and  maintenance 
of  records  of  distributions  of  such  drugs- 
The  new  law  prohibits  wholesale 
distribution  of  prescnption  drugs  in 
interstate  commerce  unless  the 
wholesaler  is  licensed  by  a  Stale  in 
accordance  with  these  guidelines. 
DATES:  Written  comments  by  October 
13,  1988.  The  Prescription  Drug 
Marketing  Act  of  1987  [the  new  law) 
requires  IT)A  by  regulation  lo  issue 
guidelines  for  stale  licensing  of  drug 
wholesalers  by  October  20, 1988.  The 
new  law  provides  that  subparagraph 
503(e)(2)(A).  which  prohibits  the 
interstate  distribution  of  prescription 
drugs  by  persons  who  are  not  licensed 
by  the  State  in  accordance  with  these 
Federal  guidelines,  take  effect  2  years 
after  the  regulation  is  promulgated. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  end  Drug  Adminislrahon.  Rm. 
4-62.  5600  Fishers  Lane.  Rockviile.  MD 
20657. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  I.  Arkm,  Center  for  Drug 
Evaluation  and  Research  {HFD-362). 
Food  and  Drug  Administration,  5G00 
Fishers  Lane.  Rock\^!le.  MD  20857.  301- 
295-8046. 


SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Prescription  Drug  Marketing  Act 
of  1987  (the  new  law)  (Pub.  L  100-293. 
102  StaL  95)  was  signed  into  law  by  the 
President  on  April  22.  1988.  The  new  law 
amends  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  321  et 
soq)  as  follows: 

(1)  Requires  State  licensing  of 
wholesale  drug  distributors  under 
Federal  guidelines  that  include  minimum 
standards  for  storage,  handling,  and 
recordkeeping: 

(2)  Bans  the  reimportation  of 
prescription  drugs  for  human  use 
produced  in  the  United  Stales,  except 
when  reimported  by  the  manufacturer  or 
for  emergency  use: 

(3)  Bans  the  sale,  trade,  or  purchase  of 
drug  samples; 

(4)  Bans  trafficking  in  or  counterfeiting 
of  drug  coupons; 

(5)  Mandates  storage,  handling,  and 
recordkeeping  requirements  for  drug 
samples; 

(6)  Requires  practitioners  to  request 
drug  samples  in  writing: 

(7)  Prohibits  with  certain  exceptions 
the  resale  of  prescription  drugs 
purchased  by  hospitals  or  health  care 
facilities;  and 

(8)  Sets  forth  criminal  and  civil 
penalties  for  violations  of  these 
provisions. 

This  proposed  rule  sets  forth 
guidelines  for  minimum  standards, 
conditions,  and  terms  for  State  licensing 
of  wholesale  prescription  drug 
distributors.  Promulgation  of  this  rule 
will  implement  that  part  of  the  new  law. 
which  provides  that  no  person  may 
engage  in  the  wholesale  distribution  in 
interstate  commerce  of  drugs  subject  to 
section  505(b)  of  the  act  (pre.scriplion 
drugs)  in  a  State  unless  such  person  is 
licensed  by  the  Stale  in  accordance  with 
federally -prescribed  minimum 
standards,  conditions,  and  terms,  as  set 
forth  in  guidelines  issued  as  a  regulabon 
by  the  agenc%'  (21  U.S.C,  353(e)(2)(A) 
and  (B)). 

In  deve)oping  ihese  guidelines,  the 
agency  has  followed  the 
recommendation  of  the  House  of 
Representatives'  Committee  on  Energy 
and  Commerce  (hat  it  consider  the 
Guidelines  for  the  Inspection  of 
Wholesalers  issued  by  the  National 
Association  of  Boards  of  Pharmacy 
IN.ABP)  It  has  also  considered  the 
Proposed  Uniform  Standards  of  Practice 
for  Wholesale  Drug  Distribution,  which 
has  been  adopted  by  the  .National 
Wholesale  Druggists'  Association 
(NWDA).  Finally,  the  agency  has 
considered  public  comments  which  it 
has  already  received  on  this  matter. 
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Copies  of  correspondence  and  other 
communications  lo  the  agency  on  this 
topic  have  been  placed  on  fiie  with  the 
Dockets  Management  Branch  (address 
above)  and  are  available  for  review 
under  this  docket  number  between  9 
a.m.  and  4  p.m.,  Monday  th."Ough  Friday. 

II.  Provisions  of  the  Proposed  Rule 

.4.  Scopf 

Section  205.1  states  that  the  regulation 
apphes  to  all  wholesale  drug 
distributors. 

B.  Purpose 

Section  205.2  states  that  the  purpose 
of  the  regulation  is  lo  unplement  the 
Prescnption  Drug  Marketing  Act  of  1987 

C  Definitions 

Section  205.3  sets  forth  definitions  as 
they  apply  lo  this  regulation.  Terms 
defined  include  "drug  sample," 
"manufacturers",  "prescription  drug". 
"wholesale  distribution",  and 
"wholesaie  distributors'". 

D.  Wholesaie  Drug  Distributor 
Licensing  Requirement 

Section  205-4  sets  forth  the 
requirement  that  a  wholesale  distributor 
be  licensed  by  a  State. 

£.  Minimum  Required  Information  for 

Licensure 

Section  205.5  sets  forth  minimum 
information  to  be  required  from  each 
licensee,  such  as  the  licensee's  trade 
n.Tme  or  names,  principal  address  and 
telephone  number,  the  addressfes)  and 
telephone  number(s)  of  each  facility, 
and  the  names  of  corporate  or 
proprietary  principals  and  contact 
persons. 

F.  Stinimum  Qualifications 

Section  205.6  sets  forth  certain 
mmimum  qualifications  for  licensing. 
State  atuhon'ies  are  called  upon  to 
consider  an  applicant's  past  history, 
including  any  criminal  violations,  which 
may  reflect  upon  the  applicant's  ability 
to  prevent  drjg  diversion  Where 
granting  a  license  would  no!  be  in  the 
public  interest.  State  authorities  may 
deny  a  license  lo  an  applicant.  The 
agency  believes  that  carefuJ  screening  of 
dpphcanls  is  necessary  and  prudent  m 
reducing  the  opportunities  for  diversion 
of  prescription  drugs. 

G.  Personnel 

Section  205.7  sets  forth  minimum 
personnel  standards  for  licensees. 
Empayees  must  be  qualified  by 
education  and/or  experience  to  perform 
their  duties. 


H.  Violations  and  Penalties 

Section  205.8  provides  for  suspension 
or  revocation  of  hcenses.  and  permits 
fines,  improvement,  or  civil  penalties 
upon  conviction  of  violations  of  Federal, 
State,  or  local  drug  laws. 

/-  Minimum  Requirements  for  the 
Storage  and  Handling  of  Prescnptwn 
Drugs  and  for  the  Establishment  and 
Maintenance  of  Prescription  Drug 
Distribution  Records 

Section  205.50  sets  forth  minimum 
requirements  for  the  storage  and 
handling  of  prescription  drugs  (including 
storage  and  handling  by  representatives 
and  agents),  and  for  the  establishment 
and  maintenance  of  prescription  drug 
distribution  records.  These 
requirements,  which  reflect  present 
industry  standards  for  good 
manufacturing  practices  for  prescription 
drug  storage,  handling,  and 
recordkeeping,  include 

1.  Facilities.  Paragraph  (a)  sets  forth 
minimum  requirements  for  storage 
facilities.  These  facilities  are  required  lo 
have  sufficient  space,  and 
environmental  and  security  controls  to 
assure  that  stored  drugs  do  not  become 
adulterated,  or  stolen  and  that  damaged. 
adulterated,  and  misbranded  drugs  are 
segregated  from  other  drug  products. 

2.  Security.  Paragraph  (b)  establishes 
minimum  security  standards.  Basic 
physical  security  measures  are  needed 
to  deter  theft  of  drugs  and  the  resulting 
divesion  of  stolen  items.  This  paragraph 
also  addresses  theft  by  computer,  where 
computerized  inventory  control  systems 
could  be  compromised  and  electronic 
records  altered  in  order  to  hide  and/or 
facilitate  drug  diversion. 

3.  Storage.  Paragraph  (c|  sets  forth 
minimum  standards  for  storage  of 
prescription  drugs  Emphasis  is  placed 
upon  appropnate  temperature 
conditions  because  storage  under 
adverse  (usually  elevated)  temperatures 
IS  a  prime  cause  of  drug  deterioration. 
Because  it  ts  vital  to  maintain  apropriate 
temperature  conditions  on  a  continuing 
basis,  there  must  be  suitable  recording 
equipment  and/or  logs  lo  document 
maintenance  of  proper  temperatures 

4.  Examination  of  materials. 
Paragraph  [d]  requires  detailed 
examination  of  incoming  and  outgoing 
shipments.  Such  examinations  are 
necessary  to  prevent  acceptance  and 
distribution  of  drugs  which  are 
contaminated  or  otherwise  unBt  for 
distribution. 

5.  Returned,  damaged,  and  outdated 
drugs.  Paragraph  [e]  Includes  detailed 
instructions  for  the  handhng  of  returned, 
damaged  and  outdated  drugs.  Provisions 
in  this  paragraph  are  intended  to 


prevent  distribution  of  potentially 
adulterated  or  misbranded  drugs  which 
may  have  been  damaged  in  storage, 
transit,  or  in  possession  of  consignees. 

The  accountability  provisions  in  this 
paragraph  will  provide  a  high  level  of 
protection  againt  drug  diversion. 

ft.  Recordkeeping.  Congress  intended 
that  the  new  law  would  result  in  a 
higher  level  of  accountability  in  the 
business  prachces  of  drug  wholesalers. 
Paragraph  (f)  im  iudea  detailed  minimum 
recordkeeping  requirements,  covering  all 
transactions  regarding  receipt  and 
distribution  or  other  disposition  of 
drugs.  Such  records  are  vital  for 
achieving  a  high  degree  of 
accoiintability  for  all  prescription  drug 
transactions,  including  returned  drugs. 
The  higher  level  of  accountability  will 
provide  protection  against  drug 
diversion. 

7.  Writtti^n  policies  and  procedures. 
Paragraph  {g|  sets  forth  minimum 
standards  for  the  establishment  and 
maintenance  of  detailed  wntten  policies 
and  procedures  for  the  receipt,  security, 
storage,  inventory,  and  distribution  of 
prescription  drugs,  including  policies 
and  procedures  for  identifying. 
recording,  and  reporting  losses  or  thefts 
and  for  correctmg  all  errors  and 
inaccuracies  in  inventories  Also 
mandated  are  procedures  for  conducting 
efficient  drug  recalls.  By  following 
preestablished  procedures,  a  firm  can 
better  assure  proper  storage  and 
distribution  of  presciption  drugs  on  a 
consistent  basis. 

8.  Responsibility.  Paragraph  (h) 
requires  the  maintenance  of  lists  of 
persons  in  responsible  company 
positions.  Clear  delineation  of  individual 
responsibilities  in  such  lists  provides  a 
deterrent  to  drug  diversion. 

9-  Compliance  with  Federal,  State, 
and  local  low.  Paragraph  (i)  requires 
wholesale  drug  distributors  to  operate  in 
compliance  with  all  applicable  laws  and 
regulations, 

10.  Salvaging  and  reprocessing. 
Paragraph  (j)  states  that  wholesale  drug 
distributors  are  subject  to  any 
applicable  Federal  or  State  laws  relating 
to  salvaging  or  reprocessing.  Some 
salvaging  operations  are  complex  and 
necessitate  controls  on  a  par  with  those 
used  to  originally  manufacture  the 
drugs.  Accordingly,  current  good 
manufacturing  practice  regulations  for 
finished  pharmaceuticals  in  21  CFR 
Paris  210  and  211  are  incorporated. 

III.  Impact  Analysis 

A-  Kxecutive  Order  J26J2:  Federalism 

Executive  Order  12612  requires 
Federal  agencies  lo  carefully  examine 
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regulatory  proposals  to  determine  if  they 
would  have  significant  impact  on 
federalism.  The  agency  musl  assess  ihe 
impact  of  the  proposed  rule  on  the 
Stales,  on  Iheir  relationship  with  the 
National  Government,  and  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government. 

FDA  is  required  by  statute  to  Issue  a 
regulation  that  establiiihes  a  guideline 
setting  forth  minimum  standards  for 
State  licensing  of  wholesale  prescription 
drug  distributors  The  regulation  is  lo 
include  minimum  requirements  for 
recordkeeping,  storage,  and  handling  of 
prescription  drugs  While  some  State 
laws  might  be  preempted  because  they 
would  not  meel  the  mmimum  standards 
in  the  regulation.  States  would  be  free  to 
adopt  standards  that  exceed  the 
minimum,  would  maintain  maximum 
administrative  discretion,  would  be  able 
to  develop  Iheir  own  policies  to  achieve 
program  objectives,  and  would  be 
encouraged  lo  work  with  appropriate 
officials  in  other  States  and  in  FDA. 
States  will  have  an  opportunity  to 
participate  in  the  development  of  these 
standards  through  the  notice-and- 
com.ment  rulemaking  process.  Two 
years  after  the  issuance  of  the  final  rule, 
drug  wholesalers  in  those  States  whose 
laws  do  noi  meet  these  minimum 
standards  will  not  be  permitled  to 
distribute  prescription  drugs. 

TOA  certifies  thai  it  has  examined  the 
proposed  rule,  and  while  it  may  have  a 
possible  significant  effect  on  federalism 
issues,  the  agency's  action  is  mandated 
by  law.  the  agency  has  no  discretion. 
and  it  must  implement  its  legal  mandate 
by  regulation. 

B  Executive  Order  12291.  Regulatory 
Impact  and  the  Regulatory  Flexibility 
Act  (Pub.  L.  9&-354I 

The  agency  has  examined  the 
economic  impact  of  this  proposed  rule  in 
accordance  with  Executive  Order  12291 
and  the  Regulator}'  Flexibility  Act  (Pub. 
L  96-354). 

The  new  law's  requirements  for  State 
licensing  of  wholesale  drug  distributors 
and  the  attendant  requirements  for 
minimum  standards  for  recordkeeping, 
storage,  and  handling  of  prescription 
drugs  pose  potential  economic 
implications  for  wholesale  drug 
distnbutors.  Although  the  statute  itself 
does  not  specify  these  minimum 
standards.  Congress  clearly  intended 
that  these  standards  match  currently 
recommended  practices  within  the 
wholesale  drug  sector.  The 
recommendation  by  the  House  of 
Representatives'  Committee  on  Energy 
and  Commerce  for  FDA  lo  consider  the 
Guidelines  for  the  Inspection  of 


Wholesales  issued  by  the  NABP 
pro«ded  explicit  guidance  on  the 
specifications  for  these  standards.  FDA 
sought  lo  conform  the  proposed 
minimum  standards  with  the  NABP 
guidelines  and  NWDAs-related 
proposed  uniform  standards  by  limiting 
modifications  to  conformance  with 
current  language  and  to  clarifications 
required  for  consistency  with  existing 
drug  regulations.  Thus,  the  proposed 
minimum  standards  are  intended  to 
mirror  recommended  practices  already 
existing  among  drug  wholesalers. 

The  agency  is  not  aware  of  the  degree 
lo  which  drug  wholesalers  comply  with 
the  various  existing  guidelines,  but  the 
agency  believes  that  these  represent  the 
norm  of  current  practices  and 
procedures  among  drug  wholesalers. 
Thus,  the  agency  expects  minimal 
incremental  costs  to  occur  when  these 
standards  become  effective  2  years  after 
the  publication  of  the  final  rule  based  on 
this  proposal.  To  the  extent  to  which 
this  perception  is  nol  correct,  any 
substantial  costs  that  may  arise  will  be 
attributable  to  the  statute  itself  Thus, 
this  rule  is  nol  expected  to  produce 
economic  consequences  beyond  those 
contemplated  by  the  act.  Accordingly, 
the  agency  concludes  that  this  proposed 
rulemaking  is  not  a  major  rule  as 
defined  by  Executive  Order  12291.  For 
similar  reasons,  the  agency  certifies,  in 
accordance  with  the  Regulalory 
Flexibility  Act,  that  this  proposal  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

IV.  Proposed  Legislation 

On  April  22.  1988.  when  the  President 
signed  the  Prescription  Drug  Marketing 
Act  into  law.  he  issued  a  statement 
expressing  his  support  for  the  goals  of 
the  bill  but  noting  reservations  about 
some  of  its  provisions.  Among  these  was 
the  requirement  that  States  adhere  lo 
Federal  standards  when  licensing 
wholesale  drug  distnbutors.  The 
President  said  he  objected  to  this 
provision  because  of  his  commitment  lo 
fundamental  pnncipies  of  federalism. 
The  President  stated  that  he  had 
directed  the  Department  of  Justice  lo 
submit  to  Congress  legislation  repealing 
this  portion  of  the  new  law.  Thai 
Department  is  now  in  the  process  of 
drafting  legislation  for  submission  to 
Congress  that  would  repeal  the 
requirements  fl]  that  a  wholesale 
distributor  be  licensed  by  the  State  in 
accordance  with  Federal  guidelines,  and 
(2)  that  FDA  shall  by  regulation  issue 
such  guidelines  establishing  minimum 
standards,  conditions-  and  terms  for 
State  licensing  of  wholesale  drug 
distributors.  If  this  legislation  is  passed 
by  Congress  and  signed  into  law  by  the 


President,  this  rulemaking  will  become 
moot.  If  such  legislation  is  not  passed  by 
Congress  or  signed  into  law  by  the 
President,  this  rulemaking  will  go 
forward  as  required  by  current  law  and 
discussed  in  this  notice. 

V.  Paperwork  Reduction  Act  of  1980 

Sections  2057  and  205.50  of  this 
proposed  rule  contain  certain  collection 
of  information  requirements.  As 
required  by  section  3504(h]  of  the 
Paperwork  Reduction  Act  of  1980.  FDA 
has  submitted  a  copy  of  this  proposed 
rule  lo  the  Office  of  Management  and 
Budget  (OMB)  for  its  review  of  these 
collection  of  information  requirements. 

Other  organizations  and  individuals 
desiring  to  submit  comments  on  the 
collection  of  information  requirements 
should  direct  them  lo  the  Dockets 
Management  Branch  {address  above) 
and  lo  the  Office  of  Informatior  and 
Regulatory  Affairs,  OMB,  Rm.  320fi.  New 
Executive  Office  Bldg..  Washington.  DC 
20503,  Attn'  Desk  Officer  for  FDA. 

VI.  Environmental  Impact 

The  agency  has  determined  under  Zl 
CFR  25.24(a)(7).  (8].  and  (10)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment-  Therefore,  neither  an 
environmental  assessment  nor  an 
ennronmenlal  impact  statement  is 
required. 

VII.  Request  for  Comments 

The  new  law  requires  the  agency  lo 
adopt  a  final  rule  establishing  State 
licensing  guidelines  not  later  than  180 
days  afier  April  22,  1986,  the  date  the 
new  legislation  was  enacted  into  law. 
Accordingly,  pursuanl  to  21  CFR 
10.40|b)(2).  the  Commissioner  of  Food 
and  Drugs  finds  thai  good  cause  exisls 
for  shortening  the  comment  period  on 
the  proposed  rule  lo  30  days.  The  180- 
day  deadline  cannot  be  met  if  a  80-day 
period  is  allowed  for  comment  after  the 
date  of  publication  of  the  proposed  rule 
in  the  Federal  Register 

Interested  persons  may.  on  or  before 
October  13. 1988,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  lo  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
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VIU.  Piopcnod  Effective  Dale 

FDA  proposes  that  any  final  rule 
based  on  this  proposal  become  effective 
upon  publication  in  the  Federal  Register 
The  new  law  provides  that  2  years  after 
the  issuance  of  the  final  role,  only  drug 
whoLeftaiers  licensed  by  States  whose 
laws  meet  these  guidelines  will  be 
permitted  to  distribtjte  preijcnption 
drugs  in  interetate  comrnerce  (21  U  SC. 
353(e||2)  (A}  and  (B)). 

U9t  of  Subfeds  ia  21  CFR  Part  205 

DnMfs.  Labeling.  Nianufacturtng- 
Wdfehouses.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Dnjg.  and  Co«metic  Act,  and  undi^r 
3'jthonty  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  ti  proposed  that 
Chapter  I  of  Title  21  of  the  C«>de  of 
Federal  Regulations  be  amended  by 
adding  a  ntrw  Part  205  to  read  as 

follows: 

PART  205— GUIOEUNES  FOR  STATE 

LICENSING  OF  WHOLESALE 
PRESCRIPTION  DRUG  DfSTR!BUTORS 

2U51  Stope 

2fJ5  2  Purpose 

2fl5  3  Definitions. 

2i}3  4  Wholesale  drug  dtstrlbntor  Hcensing 

205  5    Mittlmiam  required  information  for 

licensure. 

205.6  Minimum  quatirications. 

205.7  Personnel 

2ns.6    Violations  and  penalties. 

205  50    Mxniniiiia  requirements  for  the 
storage  and  handling  of  prescnptiun 
drugs  and  for  the  est-iblishmeni  and 
maintenance  of  prpsrrrpdnn  drug 
distribution  records 
.^athority:  Sees.  501  502.  503  as  amended. 

701  (21  use.  351.  352.  353  as  amended  by 

102S*al.  95.  371}. 

S  205.1     Scop*. 

This  part  applies  to  any  person, 
partnership,  corporation,  or  business 
firm  in  a  State  engaging  in  the  wholesale 
distribution  of  prescnption  drugs  m 
interstate  commerce  to  any  other 
person,  partnership,  corporation,  or 
business  firm. 

§205.2    Purpose. 

The  purpose  of  this  part  is  to 
implement  the  Prescription  Drug 
.Marketing  Act  of  1987  by  providing 
mLrumiim  standards,  terms,  and 
conditions  for  the  licensmg  by  Slate 
licensing  authonties  of  persons  who 
engage  in  wholesale  distnbuUoms  in 
interstate  commerce  of  prescription 
drugs- 


$205J    Oaflnttlona. 

(A]  "[>rug  sample"  means  a  unit  of  a 
prescription  drug  which  is  not  intended 
to  be  sold  and  is  intended  to  promote 
the  sale  of  the  drug 

(b)  "Mamifacturer"  means  anyone 
who  is  engagpd  in  manufacturing, 
prepanng,  propagatmg,  compounding, 
processmg,  packaging,  repackaging,  or 
labeling  of  a  prescnption  drug- 

(c)  "Prescription  drug"  means  any 
drug  required  by  Federal  or  Slate  law  or 
regulation  to  be  dispensed  only  by  a 
prescription,  mcludmg  finished  dosage 
forms  and  active  ingredients  subject  to 
section  503(b)  of  the  Federal  Food.  Drug. 
and  Cosmetic  Act. 

(d)  "Wholesale  diBtribution"  and 
"wholesaie  dislributiorut"  means 
distribution  of  prescnption  drugs  to 
persons  other  than  a  consumer  or 
patient,  but  does  not  include: 

(1|  Intracompany  sates; 

(21  The  purduise  or  other  acquisition 
by  a  hospittil  or  other  health  care  entity 
which  IS  a  member  of  a  group 
purchasing  organization  of  a  drug  for  its 
own  use  from  the  group  purchasing 
■rsamzation  or  from  other  hospitals  or 
heidth  care  entities  which  are  members 
of  such  organization; 

(3|  The  sale,  purchase,  or  trade  of  a 
drug  or  an  offer  to  sell,  purchase,  or 
trade  a  drus  by  a  chantable 
organization  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code  of 
1954  to  a  nonprofit  affiliate  of  the 
organtzation  to  the  extent  otherwise 
permitted  by  law,; 

(4)  The  sale,  purchase,  or  trade  of  a 
drug  or  an  offer  to  sell,  purchase,  or 
trade  a  drug  among  hospitals  or  other 
health  care  entities  which  are  under 
common  control: 

(5)  The  sale,  purchase,  or  trade  of  a 
drug  or  an  offer  to  sell,  purchase,  or 
trade  a  drug  for  emergency  medical 
reasons; 

(6)  The  sale,  purchase  or  trade  of  a 
drug,  an  offer  to  sell,  purchase,  or  trade 
a  drug,  or  the  dispensing  of  a  drug 
pursuant  to  a  prescription;  or 

(7)  A  transfer  of  prescription  drugs  by 
a  retail  pharmacy  to  another  retail 
phanriMcy  to  alieviiile  a  temporary 
shortage. 

(e)  "Wholesale  distributor''  means 
any  one  engaged  in  wholesale 
distnbution  of  prescnpfton  drugs, 
includmg,  but  not  limited  to. 
manufacturers;  repackers,  own-label 
digtnbutors:  pnvate-iabel  distributors; 
jobbers;  brokers;  warehouses,  inciuding 
manufacturers'  and  distributor*' 
warehouses,  chain  drug  warehouses, 
and  wholesale  drug  warehouses; 
independent  wholesaie  drug  traders: 


and  retail  pharmacies  that  conduct 
wholesale  distnbutions. 

i  205.4    WrtoMMHl  dru0  dlstrlinitor 
licensing  requirement 

The  Stale  licensing  authonly  shall 
license  wholesale  distributors  who 
conduct  business  within  the  State.  The 
mere  shipment  of  prescription  drugs  mto 
the  Slate  does  not  necessarily  require 
licensing. 

S  205.3    Minimum  required  Informanon  for 
Hcsnsure. 

(a)  The  State  licensing  authority  shall 
require  the  following  minimum 
information  from  each  wholesale  drug 
distributor  as  part  of  the  license 
described  in  S  205.5  and  as  part  of  any 
renewal  of  such  license: 

(1)The  name,  full  business  address, 
and  telephone  number  of  the  licensee; 

(2)  All  trade  or  business  names  used 
by  the  licensee; 

(3)  Addresses,  telephone  numbers, 
and  the  names  of  contact  persons  for  all 
facilities  used  by  the  licensee  for  the 
storage,  handling,  and  distribution  of 
drugs: 

(4)  The  type  of  ownership  or  operaliun 
(i  e.,  partnership,  corporation,  or  sole- 
propnetorsfaip);  and 

(5)  The  nameis)  of  the  owner  aod/or 
operator  of  the  licensee,  including: 

(i)  If  a  person,  the  name  of  the  person; 

(ii)  If  a  partnership,  the  name  of  each 
partner,  and  the  name  of  the 
partnership; 

(ill)  If  a  corporation,  the  name  and 
title  of  each  corporate  officer  and 
director,  the  corporate  name,  and  the 
name  of  the  State  of  incorporation;  and 

(iv)  If  a  sole  propnetorship.  the  full 
name  of  the  sole  proprietor  and  the 
name  of  the  business  entity. 

(bj  The  State  Licensing  authority  may 
provide  for  a  single  license  for  a 
business  entity  operating  more  than  ono 
facility  within  that  State,  or  for  a  parent 
enlity  with  divisions,  subsidiaries,  and/ 
or  affiliate  companies  within  that  SlHle 
when  operations  are  conducted  at  more 
than  one  location  and  there  exists  joint 
ownership  and  control  among  all  the 
entities 

(c)  Changes  in  any  information  in 
paragraph  (a)  of  this  section  shall  be 
submitted  to  the  State  licensing 
authority  vrithin  5  days  of  such  changes 

5  205.6     MMmtfn  qualMication*. 

(a)  The  Stale  licensing  authority  shall 
consider,  at  a  minimum,  the  following 
factors  m  reviewing  the  qualifications  of 
persons  who  engage  in  wholesale 
distribution  of  prescription  drugs  within 
the  State; 

(l)  Any  convictions  of  the  applicant 
under  any  Federal.  Stale,  or  local  Laws 
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relating  to  drug  samples,  wholesale  or 
retail  drug  distribution,  or  distribution  of 
controlled  substances; 

(2)  Any  felony  convictions  of  the 
apphcant  under  Federal,  Slate,  or  local 
laws: 

(3]  The  applicant's  past  experience  in 
the  manufacture  or  distribution  of 
prescription  drugs,  including  controlled 
substances; 

(4)  The  furnishing  by  the  applicant  of 
false  or  fraudulent  material  in  any 
application  made  in  connection  with 
drug  manufacturing  or  distribution; 

(5)  Suspension  or  revocation  by 
Federal.  Slate,  or  local  government  of 
any  license  currently  or  previously  held 
by  the  applicant  for  the  manufacture  or 
distribution  of  any  drugs,  including 
controlled  substances; 

(G)  Compliance  with  licensing 
requirements  under  previously  granted 
licenses,  if  any; 

(7)  Compliance  with  requirements  to 
maintain  and/or  make  available  to  the 
State  licensing  aulhority  or  to  Federal, 
State,  or  local  law  enforcement  officials 
those  records  required  under  this 
section;  and 

(6)  Any  other  factors  or  qualifications 
the  State  licensing  authority  considers 
relevant  to  and  consistent  with  the 
public  health  and  safety. 

(b)  The  Slate  licensing  authority  shall 
have  the  right  to  deny  a  license  to  an 
applicant  if  it  determines  that  the 
granting  of  such  a  license  would  not  be 
in  the  public  interest 

§  205.7    Personnel. 

The  State  licensing  authority  shall 
require  that  personnel  employed  in 
wholesale  distnbution  have  appropriate 
education  and/or  experience  to  assume 
responsibility  for  maintaining  the 
premises  in  an  orderly  and  sanitary 
manner,  for  keeping  proper  records,  and 
for  preventing  errors  in  distribution. 

§  205.B    Vtolations  and  penattles. 

(a)  State  licensing  laws  shall  provide 
for  suspension  or  revocation  of  licenses 
upon  conviction  of  violations  of  Federal. 
State,  or  local  drug  laws  or  regulations, 
or  any  felony,  and  may  provide  for  Hnes, 
imprisonment  or  civil  penalties. 

(b)  State  licensing  laws  shall  provide 
for  suspension  or  revocation  of  licenses 
for  any  violations  of  its  provisions. 

S  205.50     Minimum  requirements  for  tha 
storage  and  handling  ot  prescription  drugs 
and  for  the  establishment  and  malntenancs 
of  prescription  drug  distribution  records. 
Thp  State  licensing  law  shall  include 
the  following  current  good 
manufacturing  practices  minimum 
requirements  for  the  storage  and 
handling  of  prescription  drugs,  and  for 
the  establishment  and  maintenance  of 


prescription  drug  distnbution  records  by 
wholesale  drug  distributors  and  their 
officers,  agents,  representatives,  and 
employees: 

(a)  Facilities.  All  facilities  at  which 
prescription  drugs  are  stored. 
warehoused,  handled,  held,  offered, 
marketed,  or  displayed  for  wholesale 
sale;  or  stored,  handled,  held,  marketed 
or  displayed  or  offered  as  drug  samples: 
shall: 

(1)  Be  of  suitable  size  and 
construction  to  facilitate  cleaning, 
maintenance,  and  proper  operations; 

(2)  Have  storage  areas  designed  to 
provide  adequate  lighting,  ventilation, 
temperature,  sanitation,  humidity,  space, 
equipment,  and  security  conditions; 

(3)  Have  a  separate  quarantine  area 
for  storage  of  drugs  which  are  outdated. 
damaged,  deteriorated,  mtsbranded,  or 
adulterated,  or  which  are  in  containers 
that  have  been  opened  or  used  outside 
the  care,  custody,  or  control  of  their 
manufacturer  or  packager 

(4)  Be  maintained  in  a  clean  and 
orderly  condition;  and 

(5)  Be  free  from  infestation  by  insects. 
rodents,  birds,  or  vermin  of  any  kind. 

(b)  Security.  (1)  All  facililiea  used  for 
wholesale  di^g  distribution  shall  be 
secure  from  unauthorized  entry. 

(i)  Access  from  outside  the  premises 
shall  be  kept  to  a  minimum  and  be  well- 
controlled. 

(ii)  The  outside  perimeter  of  the 
premises  shall  be  welMighled. 

(iii)  Entry  into  areas  where 
prescription  drugs  are  held  shall  be 
limited  to  authorized  personnel. 

(2)  All  facilities  shall  be  equipped 
with  an  internal  alarm  system  to  delect 
entry  after  hours. 

(3)  All  facilities  shall  be  equipped 
with  an  internal  electronic  security 
system  that  will  provide  suitable 
proleclion  against  theft  and  diversion. 
When  appropriate,  the  internal  security 
system  shall  provide  protection  against 
theft  or  diversion  that  is  facilitated  or 
hidden  by  tampering  with  computers  or 
electronic  records. 

(c)  Storage-  All  prescription  drugs 
shall  be  stored  at  appropriate 
temperatures  and  under  appropriate 
conditions  in  accordance  with 
requirements,  if  any.  in  the  labeling  of 
such  drugs,  or  with  requirements  in  the 
current  edition  of  an  official 
compendium,  such  as  the  United  Slates 
Pharmacopeia/National  Formulary 
(USP/NF). 

(1)  If  no  storage  requirements  are 
established  for  a  drug,  a  drug  may  be 
held  at  room  temperature,  as  defined  in 
an  official  compendium,  to  help  ensure 
that  its  identity,  strength,  quahty.  and 
purity  are  not  adversely  efTected 


(2)  Appropriate  manual,  electro- 
mechanical, or  electronic  temperature 
and  humidity  recording  equipment 
devices,  and/or  logs  shall  be  utilized  to 
document  proper  storage  of  prescription 
drugs. 

(3)  The  recordkeeping  requirements  in 
paragraph  (f)  of  this  section  shall  be 
followed  for  all  stored  goods. 

(d)  Examination  of  materials  (1)  E^ch 
incoming  shipment  of  prescnption  drugs 
shall  be  carefully  inspected  for  identity 
and  lo  prevent  the  acceptance  of 
contaminated  drugs  or  drugs  that  are 
otherwise  unfit  for  distnbution.  This 
inspection  shall  extend  lo  examination 
of  the  condition  of  the  dehvery  vehicle 
to  determine  whether  the  drugs  may 
have  been  exposed  to  contamination  or 
adverse  environmental  conditions. 

[2]  Each  outgoing  shipment  shall  be 
carefully  inspected  for  identity  of 
products  and  to  ensure  that  there  is  no 
delivery  of  merchandise  which  has  been 
damaged  in  storage  or  held  under 
improper  conditions. 

(3)  The  recordkeeping  requirements  in 
paragraph  (f)  of  this  section  shall  be 
followed  for  all  incoming  and  outgoing 
drugs. 

(e)  Returned  damaged,  and  outdated 
drugs.  (1)  Drugs  which  are  outdated, 
damaged,  deteriorated,  misbranded,  or 
adulterated  shall  be  quarantined  and 
physically  separated  from  other 
prescription  drugs  until  they  are 
destroyed  or  returned  to  their  supplier 

(2)  Any  drugs  whose  immediate  or 
sealed  outer  or  secondary  containers 
have  been  opened  or  used  outside  the 
care,  custody,  or  control  of  their 
supplier,  shall  be  identified  as  such,  and 
shall  be  quarantined  and  physically 
separated  from  other  prescription  drugs 
until  they  are  either  destroyed  or 
returned  to  the  supplier. 

(3)  If  there  is  evidence  arising  from  the 
circumstances  of  a  return;  if  the 
conditions  under  which  returned  dnigs 
have  been  held,  stored,  or  shipped 
before  or  during  their  return;  or  if  the 
condition  of  the  drug  or  its  container, 
carton,  or  labeling,  as  a  result  of  storage 
or  shipping,  casts  doubt  on  the  safety, 
identity,  strength,  quality,  or  purity  of 
the  drug;  then  it  shall  be  destroyed, 
unless  examination,  testing,  or  other 
investigation  proves  that  it  meets 
appropriate  standards  of  safety, 
identity,  quality,  strength,  and  purity. 

(4)  "Hie  recordkeeping  requirements  in 
paragraph  (0  of  this  section  shall  be 
followed  for  all  returned,  damaged,  or 
outdated  drugs. 

(f)  Recordkeeping.  (1)  Wholesale  drug 
distributors  shall  establish  and  maintain 
inventories  and  records  of  all 
transactions  regarding  the  receipt  and 
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distribution  or  other  disponbon  of 
preflcnption  drugs.  These  records  shall 
include  the  foUowniig  infomutioiL 

(i|  The  source  of  the  dmgs,  tncindmg 
the  name  and  pnaapaJ  address  of  the 
seller  or  transferor,  and  the  address  of 
the  location  from  which  the  drugs  were 
shipped; 

(ill  The  idenbty  and  quantity  of  the 
articles  received  and  distributed  or 
disposed  of: 
(til)  Expiration  dates,  and 
[iv]  The  dates  of  receipt  and 
distnhulion  or  other  disposition. 

(2j  Inventories  and  records  shall  be 
made  avaiUbie  for  inspection  and 
pbotocopvioR  by  authorized  Federal. 
State,  or  li>cai  iaw  enforcement  agency 
officials  for  a  penod  of  2  years  following 
the  labeled  expiration  dates  of  the 
druj^s. 

(3)  Wholesale  drug  distnbutors  may 
keep  records  at  a  central  location  apart 
from  the  pnnapal  office  of  the 
wholesale  distnbutor  or  the  location  at 
which  the  dniiis  were  stored  and  from 
which  they  were  shipped,  provided  that 
9uch  records  shall  be  made  available  for 
inspection  within  24  hours  of  a  request 
ri\  an  authorized  official  of  a  Federal. 
State,  or  local  law  enforcement  agency 
(iii]  Wntten  poiicies  and  procedures. 
Wholesale  drug  distnbutors  shall 
establish,  mainiam.  and  adhere  to 
wntten  policies  and  procedures,  which 
shall  be  followed  for  the  receipt. 
security,  storage,  inventory  and 
distribution  of  prescnption  dnitts. 
including  policies  and  procedures  for 
iilRntif>inH.  recording,  and  reporting 
IvTises  or  thefts,  and  for  correcting  all 
errors  and  inaccuracies  m  inventories 
Wholesale  drug  distributors  shall 
include  in  their  wniten  policies  and 
procedures  the  following: 

(1|  A  procedure  whereby  the  oldest 
approved  stt^xik  of  a  drug  product  is 
distributed  first.  Deviation  from  this 
rf'quiremenl  is  permitted  if  such 
deviation  is  temporary,  uppropnale.  and 
ducianiented. 

121  A  procedure  by  which  the 
distribution  of  each  batch  or  lot  of  drug 
prodiict  can  b«>  readily  determmed  to 
facibtate  its  recall.  If  necessary. 

(.■})  A  procedure  to  be  followed  for 
handling  recalls  and  withdrawals  uf 
prescnpuon  drugs.  Such  procedure  shall 
be  adequate  to  deal  with  recalls  and 
withdrawals  due  to: 

(i)  Any  action  initiated  at  the  request 
of  the  Food  and  Drug  Administration  or 
other  Federal  Stale,  or  local  law 
enforcement  or  other  government 
agency,  including  the  State  licensuig 
agency. 


(u|  Any  voluntary  action  by  the 
manufacturer  to  remove  defective  or 
potentially  defecnve  drugs  from  the 
market;  or 

(iii)  Any  recall  for  replacement  of 
existing  merchandise  with  an  imprtived 
product  or  new  package  destgn. 
(4)  A  procedure  to  ensure  that 
wholesale  drug  distnbutors  prepare  for, 
protect  against,  and  handle  any  crisis 
that  affects  secunty  or  operation  of  any 
facility  m  the  event  of  strike,  fire,  flood, 
or  other  natural  disaster,  or  other 
situations  of  local.  State,  or  national 
emergency, 

(5i  A  procedure  to  ensure  that  any 
outdated  stock  shall  be  segregated  from 
other  stock  and  either  returned  to  the 
manufuclurer  or  destroyed. 

(i)  Outdated  stock  shall  mclude  any 
stock  with  an  expiration  date  that  is  so 
close,  that  in  the  distributor's 
professional  opinion,  there  will  not  b»' 
sufficient  time  for  the  product  to  reach 
the  consumer  prior  to  its  expirabon 
date,  after  shipment  from  the  wholesale 
distnbutor  to  the  dispensing  pharmacist 
or  physician. 

(ti)  Wntten  documentation  of  the 
disposition  of  outdated  stock  shall  be 
maintained  for  2  years  after  its 
disposition. 

(h)  Responsibility.  Wholesale  drug 
distnbutors  shall  establish  and  maintain 
lists  of  ofHcers,  directors,  managers,  and 
other  persons  in  charge  of  wholesale 
drug  djstnbution.  storage,  and  handling, 
including  a  descnpbon  of  iheir  duties 
and  a  summary  of  their  quaUfications. 

(i)  Compliance  with  Federal  Slate. 
and  local  iaw.  Wholesale  dnig 
distnbutors  shall  operate  in  compliance 
with  apphcable  Federal,  Slate,  and  local 
Irtws  and  regulations. 

(11  Wholesale  drug  dtsthbutora  shall 
permit  the  State  licensing  authority  arKl 
fiuthonzed  Federsl.  Stale,  and  local  law 
enforcement  officials  to  enter  and 
inspect  their  premises  and  dettvery 
vehicles,  and  to  audit  their  records  and 
wntten  operating  procedures,  at 
reasonable  times  and  In  a  reasonable 
manner,  to  the  extent  authorized  by  law. 

(2)  Wholesale  drug  distributors  that 
deal  In  controlled  substances  shall 
register  with  the  appropriate  Slate 
controlled  substance  authority  and  with 
the  Drug  Enforcement  Agency  (DEA). 
and  shall  comply  wtih  all  applicable 
State,  local,  and  DEA  regulations. 

(i)  Salvaging  and  reprocee^ng. 
Wholesale  drug  distributors  shall  be 
8ub)eLl  tu  Ihc  provisions  of  any 


apphcable  Federal  or  State  laws  or 
regulations  whic+i  relate  to  drug  product 
salvaging  or  reprocessing,  including 
Parts  207.  210.  and  211  of  this  chapter. 

Dated  August  9.  1988. 
laiDM  S.  Badmui. 

ArUvji  Deputy  Comaustioner.  Foodand Draft 
A  dmiiuttraihon 

(FR  Dor  8fl-:0hs«  Fti*"«l  9-12-88;  MS  anit 
BUJJMa  coot  4t«0-«i'« 


DEPARTMENT  OF  THE  TREASUAV 

Bureau  of  Atcohot,  Tobacco  and 
Firearms 

27  CFR  Part  SS 


INoUceNo.e7i:Rr. 
S30I 

ExpJoslve  Materials  in  the  Fireworks 
Industry 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF).  Department  of  the 
Treasury. 

action:  Extension  of  comment  period 
for  notice  of  proposed  rulemaking. 

summary:  This  notice  extends  the 
comizient  period  for  Notice  No,  865.  a 
notice  of  proposed  rulemaking  pubhthed 
in  the  Federal  Re^pster  on  tulv  '2a.  1988 
(53  FR  27452).  ATF  has  rpceiv«Ki  a 
request  from  a  trade  association 
representing  a  large  number  of  fireworks 
industry  members  for  an  extension  of 
the  comment  period  in  order  to  provide 
sufficient  time  for  all  interested  parties 
to  respond  to  the  complex  issues 
addressed  in  the  NPFIM. 
DATE:  Wntten  comments  must  be 
received  on  or  before  October  18. 1968. 
ADDRESS:  Send  written  comments  to: 
Chief.  Firearms  and  Explosives 
Operations  Branch.  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  P.O.  Box  IflO. 
Washington.  DC  20044-01tt9  AITN: 
Notice  No.  665, 

FOR  FURT>4CR  tNPORMATtOM  COWTACTt 

Lawrence  G.  White,  ATF  Specialist. 
Firearms  and  Explosives  Operations 
Branch,  Bureau  of  Alcohol.  Tobacco  and 
Firearms.  Ariel  Rios  Federal  Building. 
1200  Pennsylvania  Avenue.  NW.. 
Washington,  fK)  20226  (202-S66-7S©ll. 

Appruved.  September  6. 1088. 
W.T.  Drake. 
Acting  Director 

IFR  Doc.  ae-20Me  fu«i  s-ia-^tt  a-4&  am| 

SrUJMO  coot  M1»-31-« 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  230 

(OoO  Instruction  1000.12) 

Procedures  Governing  Banking 
Offices  on  DoD  Installations 

AGENCY.  Office  of  the  Secretary.  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  amendment  Is 
being  coordinated  concurrently  with  a 
revision  of  32  CFR  Part  231a  and  an 
amendment  to  32  CFR  Part  231.  It 
defines  an  on-base  bank  automated 
teller  machine  (ATM)  as  a  banking 
office  for  purposes  of  the  issuance,  and 
grants  use  of  the  postal  intra-theater 
delivery  system  (IDS)  to  contract 
military  banking  facilities  located 
overseas. 

DATE:  Comments  should  be  received  by 
October  13. 1986. 
ADDRESS;  Office  of  the  Assistant 
Secretary  of  Defense  (Comptroller), 
Room  lA6Sa  The  Pentagon. 
Washington.  DC  20301. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr  R  Adolphi,  tolephone  (202)  697-8281. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  230 

.Armed  forces.  Banks.  Banking, 
Federal  buildings  and  facilities.  Savings 
and  loan  associations. 

Accordingly.  32  CFR  Part  230  is 
proposed  to  be  amended  as  follows: 

PART  230— PROCEDURES 
GOVERNING  BANKING  OFFICES  ON 
DOD  INSTAU-ATIONS 

1,  The  authority  citation  continues  to 
r^ad  as  follows: 

Authority:  10  U.S.C  138. 

2,  Section  230.5  is  proposed  be 
amended  to  add  paragraph  [a)(3)  to  read 
as  follows: 

S  230^    General  Opersttng  Poltctes  end 
Procedures. 

(a)  •  •   • 

(3)  For  the  purposes  of  this  section,  an 
automated  teller  machine  owned  or 
operated  by  a  banking  institution  shall 
be  considered  a  banking  office. 

3,  Appendix  A  is  proposed  to  be 
amended  to  revnse  paragraph  8.3.(1)  as 

fuUows: 

Appendix  A — Procedures  for 
EslabUshing,  Su[^xMting,  and 
Terminating  Onbase  Banking  Offices 


B.  •  •  ' 

3.  •   '   • 

(1)  U.S.  Military  Postal  Service  under 
DoD  Directive  45256.  Use  of  the  free 
intra-theater  delivery  system  |IDS)  is 
authorized  for  all  routine  mail  sent  and 
received  between  AP0s/FI*08  within  a 
theater. 


1-M.  Bynum. 

Alternate  OSD  FederaJ  Register  Liaison 

Officer.  Department  of  Defense. 

September  6. 1988. 

(FR  Doc  88-20603  Filed  9-12-88:  B:4S  am) 

BILLINQ  COOC  niO-0l-« 


32  CFR  Part  231 

[DoD  Directive  1000.11} 

Financial  Institutions  on  DoD 
Installations 

agency:  Office  of  the  Secretary.  DoD. 
ACTtON:  Proposed  rule. 

SUMMARY:  This  proposed  amendment  is 
being  coordinated  concurrently  with  a 
revision  of  32  CFR  Part  231a  and  an 
amendment  to  32  CFR  Part  230.  It 
defines  a  full-service  credit  union  as  one 
that  provides  cash  operations  and 
requires  that  local  military  proposals  to 
seek  provision  by  off-post  institutions  of 
financial  services  available  from 
existing  on-post  institutions  first  be 
coordinated  with  the  Assistant 
Secretary  of  Defense  (Comptroller). 
DATE;  Comments  should  be  received  by 
October  13.  198d. 
ADDRESS:  Office  of  the  Assistant 
Secretary  of  Defense  (Comptroller). 
Room  lA65fl.  The  Pentagon. 
Washington.  DC  20301. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr,  R.  Adolphi.  telephone  (202)  697-8281. 
SUPPLfMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  231 

Armed  forces.  Banks.  Banking. 
Federal  buildings  and  facilities,  Savings 
and  loan  associations. 

Accordingly.  32  CFR  Part  231  is 
proposed  to  be  amended  as  follows: 

PART  231— FINANCIAL  INSmvnONS 
ON  DOD  INSTALLATIONS 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  10  VS.C  136. 

S  231.3    [Amandad) 

2.  Section  231.3.  definition  FuII- 
Sen'ice  Credit  Union.  After  the  word 
"Ber\ices"  add  **to  include  cash 
operations,'* 


$231^    [Amendedl 

3.  Section  231.5.  Add  the  foUowmg  at 
the  end  of  the  last  sentence  of  paragraph 
(f):  "However,  proposals  to  seek  the 
provision  by  off-base  institutions  of 
financial  services  available  from 
existing  on-base  institutions  shall  be 
coordinated  through  channels  with 
ASD(C)." 

LM.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

September  6. 108& 

(FR  Doc.  88-20604  Filed  9-12-88:  8:45  am) 

BiujNo  cooc  nyo-^%^ 


32  CFR  Part  231  a 

[DoD  Instruction  1000.10] 

Procedures  Governing  Credit  Unions 
on  DoD  Installations 

agency:  Office  of  the  Secretary.  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  amendment  is 

being  coordindted  concuirendy  with  en 
amendment  to  32  CFR  Part  231.  it 
encourages  overseas  operation  of  full- 
service  credit  union  offices  and  provides 
for  additional  logistical  support  to  such 
offices.  This  amendment  modifies  the  95 
percent  rule  as  pubbshed  in  the  Federal 
Register  on  May  7.  1987  (52  FR  17294) 
and  requirements  for  the  credit  union 
automated  certification  thereof  and 
defines  an  on-base  credit  union 
automated  teller  machine  as  a  credit 
union  facility  for  purposes  of  the  Part 

DATE:  Comments  should  be  received  by 
October  13.  1988, 
address:  Office  of  the  Assistant 
Secretary  of  Defense  (Comptroller), 
Room  1A658.  The  Pentagon. 
Washington.  DC  20301. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  R.  Adolphi.  telephone  (202)  697-8281. 

SUPPLfMENTARY  INFORMATtON: 

List  of  Subjects  in  32  CFR  Part  231a 

Armed  forces;  Credit  Umons:  Federal 
buildings  and  facilities. 

Accordingly.  32  CFR  Part  231a  is 
proposed  to  be  revised  as  follows' 

PART  231a— PROCEDURES 
GOVERNING  CREDfT  UNIONS  ON  DOO 
INSTALLATIONS 

Set 

231  a, 1  Purpose. 

23la.2  Applicability  and  scope. 

Z31a.3  Defimtiont. 

Z31a.4  Responsibilities. 
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231a^    General  operatiiig  poDdes  and 
procedunw. 
Appendix-Operations  of  Defense  Credit 

Ifnions. 

Authority:  10  U  S.C  VMi 

|J731a.1    PurpOM. 

This  part  provides  procedural 
guidance  lo  supplemeni  32  CFR  Part  231 
concerning  relations  with  credit  unions 
serving  on  DoD  installations. 

<23la.2    AppHcabmty  and  Scop*. 

f.i)  This  par!  dppiies  lo  the  Office  of 
the  Secretary  of  Defense  (OSD).  the 
Military  Departments,  the  Orsanization 
uf  the  loint  Chiefs  of  Staff  (OfCS).  the 
Unified  and  Specified  Commands,  the 
Defense  Agencies,  and  Washington 
Headquarters  Services  (WHSJ  (hereafter 
referred  to  collectively  as  "DoD 
Components  '). 

(b)  Its  provisions  also  pertain  to  all 
credit  unions  that  operate  on  DoD 
in^iMllations. 

;  23  la.  3    Oef inttk>n«.Tarma  us«d  tn  thia 
part  are  defined  in  $  231  3. 

;  23ia.4    Respona^tHltties. 

(a)  The  Assistant  Secretary  of 
Diifense  (ComptroUer)  (ASD(C))  or 
designee,  the  Deputy  Assistant 
Secretary  of  Defense  (Managemen' 
Systems)  (DASD(MS)),  shall: 

(1 1  Coordinate  the  DoD  credit  union 
program,  consulting  on  aspects  that 
pertain  to  the  morale  and  welfare  of 
DoD  personnel  with  the  Aisisfant 
Secretary  of  Defense  [Force 
Management  and  Personnel). 

|2|  Mamtam  liaison,  as  necessary, 
with  the  National  Credit  Union 
.^dminist^ation  (NCL'A)  and  equivalent 
St.ite  reguldtory  agencies 

f3)  Coordinate  on  DoD  Componerit 
dutions  that  propose  a  credit  union's 
r^-movdl  for  cause  from  an  installation 
h.'forp  fm-i!  decision  and  referral  to  the 
appropnate  regulatory  tigency 

14)  Take  final  action  on  requests  for 
px;;eption  to  the  provisions  of  this  Part. 

!b)  The  Assistant  Secretary  of 
D^'fensf  (Acquis}tion  am}  Ixtgistics ) 
(ASDIA&L))  shall  carry  out 
responsibilities  outlined  in  subsection 
F,2.  of  DoD  Directive  10001 1  '  (32  CFR 
Part  231). 

(c)  The  Assistant  Secretary  of  Defense 
(Force  Management  and  Personnel) 
(ASD(F\tS.P))  shall  carry  out 
responsibilities  outlined  in  subsection 

F  -i  of  DoD  Directive  1000,11. 


'  All  DoO  Otn^ctivefl  «nd/or  instnicbona  may  be 
obtained,  if  needml  from  the  VS.  N«vtil  Puhti cottons 
dnd  Forms  Center  Attn:  Code  10*12.  5am  Tabor 
Avetnie.  Philadelptxw  PA  I91.a), 


(d)  The  Secretaries  of  the  Military 
Departments  and  Director  of  Defense 
Agencies  shall: 

(1)  Supervise  the  use  of  credtt  unions 
on  respective  DoD  installations  within 
the  guidance  contained  herein  and  in  32 
CFK  Part  231 

(2)  Assist  respective  onbase  credit 
unions  m  developing  and  expanding 
necessary  servtces  for  DoD  personnel, 
consistent  with  the  provisions  stated 
herein. 

(3)  Encourage  DoD  personnel  lo  serve 
on  credit  union  boards  and  committees 
on  a  voluntary  basis,  without 
compensation,  when  neither  conflict  (32 
CFR  Part  40)  Such  personnel  may  be 
allowed  to  attend  credit  union 
conferences  and  meetings  In  accordance 
with  DoD  Directive  1327.5.  Civilian 
Personnel  .Manual  (CPM)  Supplement 
990-2.  and  CompGen  Decision  B-212457 

(4)  Ensure  that  the  recommendations 
of  the  Unified  or  Specified  Command 
concerned  are  considered  before 
processing  requests  for  overseas  credit 
union  service  or  related  actions 
emanating  from  overseas  component 
commands  of  duty  nor  conflict  of 
interest  is  involved,  as  stated  in  DoD 
Directive  5500  7 

(5)  Refer  matters  requiring  policy 
decisions  or  proposed  changes  to  the 
provisions  of  this  Part  or  32  CFR  Part 
231  to  the  DASD(MS). 

(e)  The  Commanders  of  Unified  and 
Specified  Commands,  or  designees, 
shall: 

(1)  Ensure  the  appropriate 
coordination  of  requests  to: 

(i)  Establish  credit  union  service  in 
countries  not  presently  served.  Such 
requests  shall  include  a  statement  that 
the  requirement  has  been  coordinated 
with  the  U.S.  Chief  of  Diplomatic 
Mission  or  US  Embassy  and  that  the 
host  country  will  permit  the  operation 

(li)  Totally  ehmin<ite  credit  union 
service  in  a  country.  Such  requests  shall 
include  a  statement  that  the  U.S.  Chief 
of  Diplomatic  Mission  has  been 
informed  and  that  appropriate 
arrangements  to  coordinate  local 
termination  announcements  and 
procedures  have  been  made  with  the 
U.S.  Embassy 

(2)  Monitor  and  coordinate  credit 
union  operations  within  the  command 
area.  Personnel  assigned  to  security 
assistance  positions  shall  not  serve  in 
this  capacity  without  the  prior  approval 
of  the  Director.  Defense  Security 
Assistance  Agency  (DSAA) 

^  231a.S    Gt*n«ral  operatrng  pollcws  and 
procedurea. 

(a)  General.  Given  their  unique  role  in 
promoting  morale  and  welfare,  credit 
unions  operating  on  DoD  installations 


shall  be  recognized  and  assisted  by  DoD 
Components  at  all  echelons.  These 
credit  unions  shall  provide  services  !o 
DoD  personnel  of  all  ranks  and  grades 
wiihm  their  respective  fields  of 
membership 

(b)  Umttation  on  Service.  (1)  Only  one 
credit  union  shall  establish  a  branch  or 
facility  on  a  DoD  installation,  and  its 
field  of  membership  normally  shall 
include  all  assigned  DoD  personnel.  For 
the  purposes  of  this  provision,  an 
automated  teller  machine  owned  or 
operated  by  a  credit  union  shall  be 
considered  a  credit  union  facility.  On 
installations  where  more  than  one  credit 
union  already  exists,  each  is  entitled  to 
the  benefits  defined  in  this  part. 

(2)  As  described  in  section  G  . 
Appendix  of  this  part  commanders  of 
installations  served  by  onbase  credit 
unions  shall  ensure  that  installation 
activities  do  not  disseminate  literature 
from  compelmg  credtt  unions. 

(c)  Establishing  Domestic  Credit 
Union  Service.  (1)  A  demonstrated  need 
for  credit  union  services  may  be 
addressed  by  establishing  a  new  full- 
service  credit  union  or  by  opening  a 
branch  office  or  facility  of  an  existing 
credit  union  under  the  common  bond 
principle. 

(2)  Each  DoD  Component  shall 
develop  internal  instructions,  consistent 
with  the  following,  that  govern  the 
submission  and  justification  of  requests 
to  establish  credit  unions  on  respective 
installations. 

(i)  DoD  personnel  seeking  to  establish 
a  new  full-service  credit  union  or  a 
branch  or  facility  of  an  existing  credit 
union  shall  submit  a  proposal  to  the 
installation  commander.  Such  proposaU 
shall  be  forwarded  through  channels  to 
the  DoD  Component  headquarters 
concerned,  together  with 
recommendations  for  acceptance  or 
rejection. 

(ii)  The  DoD  Component  shall  notify 
credit  unions  that  operate  on  DoD 
installations  of  the  need  for  service: 
review  the  specific  proposals  of 
Interested  credit  unions;  coordirtate  with 
Its  field  commands  as  appropriate,  and 
recommend  for  approval  the  de8ign.ition 
of  a  credit  union  to  the  appropriate 
regulatory  agency,  providmg  an 
information  copy  to  the  DASD(MS).  No 
specific  NCUA  approval  is  required  for 
a  Federal  credit  union  to  open  a  branch 
office. 

(iii)  No  commitment  may  be  made  to  a 
credit  union  regarding  its  proposal  unlit 
the  appropriate  regulatory  agency  has 
announced  a  selection. 

(d)  Establishing  Overseas  Credit 
Union  Service.  (1)  When  the  installation 
(community)  commander  determines 
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that  credit  union  services  are  needed 
within  an  existing  geographic  franchise 
(see  paragraph  H.2..  Appendix  of  this 
pari),  and  the  DoD  Component 
headquarters  concurs,  it  shall  contact 
the  servicing  Defense  credit  union  to 
establish  a  branch  or  facility  The  basic 
decision  concerning  such  extensions  of 
service  rests  with  the  credit  unions.  If 
the  NCUA  has  not  established  a 
geographic  franchise,  the  DoD 
Component  concerned  shall  canvass 
existing  Defense  credit  unions  for 
proposals  lo  establish  a  branch  or 
facility. 

12}  In  addition  to  the  requirements 
slated  in  paragraph  (b)(2l  of  this  section. 
installation  commanders  shall  provide 
the  following  information  in  support  of 
requests  to  their  DoD  Component 
headquarters  for  overseas  credit  union 
service: 

(i)  In  countries  not  presently  served,  a 
statement  concurred  in  by  the  Unified 
Commander  that  the  requirement  has 
b(^n  coordinated  with  the  U.S.  Chief  of 
Diplomatic  Mission  or  U.S.  Embassy  and 
that  the  host  country  will  permit  the 
operation,  with  any  conditions  imposed 
by  the  host-country  identified- 

(ii)  The  name  and  location  of  the 
nearest  credit  union  branch  or  facility. 

(iii)  The  distance  between  the 
installation  and  the  nearest  credit  union 
branch  or  facility  and  the  availabUity  of 
any  official  or  public  transportation. 

[iv]  The  number  of  DoD  personnel  in 
duty  assignments  that  confine  them  to 
the  installation,  or  who  cannot  obtain 
transportation  (such  as  hospital 
patients). 

(3)  The  DoD  Component  shall  notify 
Federal  credit  unions  that  operate  on 
DoD  inslalUtums  of  this  need;  review 
the  specific  proposals  of  interested 
credit  unions,  and  coordinate  with  its 
fifid  commands  as  appropnale. 
(•reference  shall  be  given  lo  proposals 
that  offer  full-service  credit  union 
operations.  After  coordinaUon  with  the 
DASD(MS).  the  DoD  component  shall 
recommend  designation  of  a  particular 
credit  union  to  the  NCUA  for  approval. 

(4)  Recommendations  to  the  NCUA 
shall  include  identification  of  the 
pnmary  installation  from  which  the 
proposed  branch  would  operate  and  the 
geographical  territory  in  which  any 
additional  branches,  facdities.  or  mobile 
outlets  would  operate. 

(5)  No  commitment  may  be  made  lo  a 
credit  union  regarding  its  proposal  until 
the  NCUA  announces  its  selection.  The 
DoD  Component  shall  then  notify  the 
DASU(MS]  of  NCUA  approval  and 
arrange  for  operations  to  begin. 

(ej  Operating  Agreements.  An 
operating  agreement  conforming  to  the 
guidelines  set  forth  herein,  shall  be 


executed  and  maintained  between  each 
installation  (community)  commander 
and  the  onbase  credit  union. 

(1)  Each  agreement  shall  be  confined 
to  basic  relationships  and  mutual 
support  activities  and  may  not  involve 
internal  operations  of  the  credit  umon. 
The  installation  commander  shall  agree 
to  provide  support  as  specified  in  this 
Part  A  sample  format  is  contained  m 
DoD  4000.19-R. 

(2)  Eadi  credit  union  operating  on  a 
DoD  installation  shall  agree  to: 

(i)  Comply  with  this  Part.  32  CFR  Part 
231.  and  DoD  Component  regulations 
that  implement  these  issuances; 

(ii)  Keep  the  installation  commander 
advised  of  credit  union  operations: 

(iii)  Give  the  installation  commander  a 
copy  of  its  monthly  financial  report  and 
other  local  credit  union  publications; 

(iv)  Invite  command  representatives 
to  attend  its  annual  meetings  and  other 
appropriate  functions: 

(v)  Indemnify  and  hold  harmless  the 
U.S.  Government  from  land  against)  any 
loss,  expense,  claim,  or  demand  to 
which  the  Government  may  be 
subjected  as  a  result  of  death,  loss. 
destruction,  or  damage  m  conjunction 
with  the  use  and  occupancy  of  premises 
of  the  DoD  Component  m  any  way 
caused  by  agents  or  employees  of  the 
credit  union: 

(vi)  Maintain  physical  security  of  cash 
and  negotiable  items  in  a  manner 
consistent  with  the  requu^ments  of  the 
credit  union's  fidelity  insurer.  A  copy  of 
these  requirements  shall  be  provided  lo 
the  mstallation  commander  upon 
request, 

(vii)  Accommodate,  whenever 
possible,  local  command  requests  for 
lecturers  and  printed  materials  for 
consumer  credit  education  programs- 
Credit  union  personnel  invited  to 
participate  in  such  programs  shall  not 
use  the  occasion  to  promote  the 
exclusive  services  of  a  particular 
financial  institution: 

(vin)  Provide  that  neither  the  DoD 
Component  concerned  nor  its 
representatives  shall  be  responsible  for 
the  financial  operation  of  a  credit  union 
or  for  any  expense.  loss  (including 
crimmal  losses),  or  claim  for  damages 
arising  from  credit  union  operations;  and 

(ix)  Operate  in  accordance  with  the 
guidelines  at  Appendix  and  comply  with 
other  provisions  of  this  part  with  32 
CFR  Part  231  and  with  their  DoD 
Component  implementing  regulations. 

(f)  Liaison  Officers.  To  maintain 
effective  lines  of  communication,  each 
commander  of  an  installation  with  an 
onbase  credit  union  shall  appoint  a 
credit  union  liaison  officer  as  defined  at 
enclosure  2  of  DoD  Du-ective  1000.11. 


(1)  The  credit  union  liaison  officer's 
name  and  dut>'  telephone  number  shall 
be  displayed  in  the  lobby  of  each 
onbase  credit  union  location- 

(2)  The  liaison  officer  shall  maintain 
regular  contact  with  the  credit  union 
manager  to  confer,  help  resolve  member 
complaints,  and  discuss  quantitative 
and  qualitative  improvements  in  the 
services  provided-  However,  neither 
liaison  oITicers  nor  their  superiors  shall 
become  involved  in  the  internal 
operations  of  the  credit  union. 

(3)  No  one  on  the  board  of  directors 
serving  the  credit  union  in  another 
official  capacity  may  serve  as  the  credit 
union  or  bank  liaison  officer. 

(g)  Complamts  Processing — (1) 
Discrimination.  Any  installation 
commander  who  suspects  or  receives 
complaints  of  discnmination  by  the 
onbase  credit  union  shall  try  to  resolve 
any  such  problem  by  negotiation.  The 
installation  commander  should  consider 
using  the  credit  union's  supervisory 
committee  in  resolving  the  complaint 
Failing  resolution,  and  in  accordance 
with  DoD  Component  implementing 
regulations,  a  written  request  for 
investigation  shall  be  forwarded  to  the 
appropriate  regulatory  agency  Tlie 
request  must  document  the  problem  and 
local  command  efforts  toward 
resolution  Information  copies  of  all 
related  correspondence  shall  be  sent 
through  channels  to  the  DoD  Component 
concerned  for  transmittal  to  the 
DASDfMS). 

(2)  Malpractice  The  installation 
commander  shall  report  to  the 
appropnate  regulator^'  agency  any 
evidence  suggesting  malpractice  by 
credit  union  personnel,  in  accordance 
with  DoD  Component  regulations. 

(3)  Follow-up.  A  DoD  Component 
unsatisfied  with  action  taken  by  the 
appropriate  regulatory  agency  shall 
submit  a  full  report  with 
rt-commendations  to  the  DASD(MS).  The 
DA5D(MS)  shall  pursue  the  matter  with 
the  appropnate  regulatory  agency  and 
apprise  the  respective  DoD  Component 
of  progress  or  resolution. 

(h)  Logistic  Support — 11)  Membership 
Criterion,  (i)  In  accordance  with  section 
124  of  the  Federal  Credit  Union  Act  the 
provision  of  no-cost  office  space  and 
other  real  property  is  limited  to  credit 
unions  having  a  membership  at  least  95 
percent  of  which  is  composed  of 
indi^duals  who  are,  or  who  were  at  the 
time  of  admission  into  the  credit  union, 
active  duty  military  personnel  or 
Federal  employees,  or  members  of  their 
families.  This  percentage  criterion 
applies  to  the  total  credit  union 
membership,  not  just  to  members  who 
use  the  onbase  office. 
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(ii)  Prior  to  renewal  of  each  no-cost 
lease  or  license,  the  credit  umon  shall 
provide  a  wntten  certificafion.  prepared 
on  credit  union  letterhead  and  signed 
either  by  its  president  or  general 
manager,  that  the  credit  union  continues 
to  meet  the  t*5  percent  criterion.  A 
certification  also  is  required  whenever 
there  is  a  merger,  takeover  or  significant 
change  m  a  field  of  membership-  This 
rerijficacion  shall  sen-'e  as  justification 
and  documentation  for  the  continued 
allocation  of  free  Government  space, 
including  space  renovated  or 
constructed  with  credit  union  funds 

(2)  Criteria  for  Use  of  Space  in 
Govemwent'Owned Buildings,  (i)  A 
credit  union  may  be  provided  space  on  a 
DoD  installation  at  one  or  more 
locations  by  no-cos!  permits  or  licenses 
!'or  periods  not  to  exceed  5  years,  as 
prescribed  in  DoD  Dirertive  4165  b.  The 
{.umulative  total  of  space  duthorized  at 
one  or  more  locations  is  subject  to  the 
limitations  contained  in  DoD  4270.1-M. 

|;il  A  credit  union  that  fails  to  meet 
rhe  95  percent  critenon  shall  be  charged 
fair  market  rent  for  space  provided.  No 
credit  union  whose  field  of  membership 
excludes  any  DoD  personnel  assigned 
on  the  installation  shall  receive  free 
Government  space.  This  latter  limitation 
IS  waived  m  cases  when  an  installation 
IS  served  by  more  than  one  credit  union. 

Iiii)  All  space  assigned  by  the  GSA, 
whether  ieased  or  in  f-'ederal  office 
buildings,  IS  reimbursable  to  the  GSA  at 
the  standard  level  user  charge  under 
Pub  L.  92-31J.  Consequently,  the  GSA 
shall  charge  the  benefiting  DoD 
Component  for  any  space  assigned  for 
credit  union  operations  Such  space  is 
then  subject  to  the  provisions  of 
paragraphs  ih)(2)  |i)  and  [ii)  of  this 
section. 

[iv]  When  a  credit  union  uses  its  own 
funds  to  expand,  modify,  or  renovate 
Government-owned  space,  a  no-cost 
permit  or  license  may  be  provided  for  a 
period  not  to  exceed  25  years.  Duration 
of  the  permit  or  license  shall  be 
commensurate  with  the  extent  of  the 
improvements  as  determined  by  the 
UoD  Component  concerned.  It  shall  be 
effective  until  the  agreed  date  of 
expiration  or  until  the  credit  union 
ceases  to  satisfy  the  95  percent  criterion. 
In  this  latter  case,  the  no-cost  permit 
shall  be  cancelled  in  favor  of  a  lease 
immediately  negotiated  at  fair  market 
value  under  the  provisions  of  paragraph 
(hl[2}tii)  of  this  section. 

(-3]  Utilities.  Base  Services,  and 
Equipment,  (i)  When  available, 
janitorial  services,  utilities  (such  as  air 
conditioning,  heat,  and  light),  fixtures. 
and  maintenance  shall  be  furnished  at 
no  cost  to  a  credit  union  occupying  free 
space  in  a  Govemnienl  building.  The 


credit  union  shall  pay  for  other  services. 
such  as  telephone  lines,  long-distance 
toll  calls  and  space  alterations.  Should  a 
credit  union  fail  to  meet  the  95  percent 
membership  criterion,  any  logistic 
support  furnished  shall  be  on  a 
reimbursable  basis. 

(ii)  When  available  from  local  stock, 
typewTiters.  adding  machines,  other 
office  equipment  and  office  furniture 
may  be  leased  to  an  onbase  credit  union 
at  nominal  coat,  i.e.,  $1.00  per  year, 
under  authority  of  10  U.S  C.  2667 

(iii)  Central  locator  service  shall  be 
provided  under  conditions  identified  at 
enclosure  3  of  DoD  Directive  1000.11 
when  requested  by  Defense  credit 
unions.  This  service  shall  be  provided  at 
no  cost,  in  accordance  with  DoD 
instruction  7230.7  |32  CFR  Part  2«8|. 

(iv)  DoD  Components  shall  provide 
debt  processing  assistance  to  Defense 
credit  unions,  in  accordance  with  DoD 
Directive  1344.9  (32  CFR  Part  43a),  as 
limited  by  the  Privacy  Act  Guidelines 
set  forth  in  enclosure  3  of  DoD  Directive 
1000.11.  Unless  otherwise  prohibited. 
Defense  credit  unions  seeking  restitution 
for  delinquent  loans  or  dishonored 
checks  may  request  the  assistance  of 
local  commanders,  credit  union  liaison 
officers,  or  other  officials. 

(v)  DoD  Components  shall  prescribe 
clearance  procedures  for  departing 
military  personnel  which  provide  the 
onbase  credit  union  with  adequate 
notice  of  such  membership  changes, 
Clearance  involves  reporting  a  change 
of  address,  reaffirming  allotments  or 
notes  payable  and  arranging  for 
counseling,  if  apprupnnte.  Clearance 
shall  not  be  denied  to  facilitate  the 
collection  of  debts  or  the  resolution  of 
disputes  between  the  credit  union  and 
Its  departing  members.  Where 
administratively  feasible,  similar 
clearance  procedures  shall  be  used  for 
departing  DoD  civilian  employees. 

(4|  AdditionaJ  Support  in  Overseas 
Areas.  In  addition  to  the  logistic  support 
identified  above,  the  following  may  be 
made  available  to  Defense  credit  unions 
operating  at  overseas  installations: 

(ti  Military  postal  service  may  be 
authorized,  in  accordance  wit})  DoD 
Directive  4525.6.  For  full  service  credit 
unions,  as  defined  in  32  CFR  Part  231 
use  of  the  free  intra-lheater  delivery 
system  [IDS]  is  authorized  for  all  routine 
mail  sent  and  received  between  APOs/ 
FPOs  within  a  theater 

(iil  AUTOVON  and  AUTODIN  may 
be  prowded  on  a  case-by-case 
reimbursable  basis 

(iii|  Travel  of  U.S. -based  credit  union 
officials  to  their  overseas  offices  shall 
be  as  set  forth  in  DoD  Directive  4000.B. 
Invitational  travel  orders  that  authorize 
travel  at  no  expense  to  the  U.S. 


Government  may  be  issued  by  the  local 
commander  for  official  onsite  visits. 

(iv)  For  full  service  credit  unions,  as 
defined  in  32  CFR  Part  231.  logistical 
support  shall  include  steel  bars 
grillwork.  security  doors,  a  vault  or  safe 
(or  both),  burglar  alarm  system,  other 
security  features  normally  used  by 
credit  unions  construction  of  teller 
cages,  and  other  necessary 
modifications  and  alternations  to 
existing  buildings  to  facilitate  cash 
operations,  under  authority  of  DoD 
Directive  4270.24. 

(i)  Construction  of  Credit  Union 
Buildings.  (1 )  Credit  union  proposals  to 
finance  construction  of  buildings  on 
domestic  DoD  mstallations  at  their  own 
expense  must  be  processed  in 
accordance  with  DoD  Instruction 
7700.18,  In  support  of  each  construction 
proposal,  the  credit  union  shall  provide 
wntten  assurance  that: 

(i)  Management  understands  its 
potential  loss  of  the  building  m  the  event 
of  installation  closure  or  other  delimiting 
condition  sp*'cified  in  paragraph  (i)(l)  of 
this  section; 

(ii)  The  prtiposed  building  will  serve 
only  the  needs  of  the  credit  union  and 
wilt  not  be  used  to  house  other 
activities:  and 

(iii)  Management  accepts  financial 
responsibility  and  %snll  reimburse  the 
U.S.  Government  for  all  costs  of 
construction  and  any  maintenance. 
utiiines  and  other  services  furnished. 
Rates  shall  l>e  eslabhshed  per  DoD 
Directive  4000.6  and  confirmed  by  a 
written  agreement  between  the  DoD 
installation  and  the  credit  union;  and 

(2)  Credit  unions  that  finance  building 
construction  at  their  own  expense  do 
not  have  to  meet  the  space  criteria 
contained  in  DoD  4270.1-M. 

(i)  Leases  of  Government  Land.  (1) 
Except  as  provided  in  paragraph 
(g)(2)tiv)  of  this  section  land  required  for 
approved  building  construction  at  credit 
union  expense  shall  be  made  available 
at  appraised  fair  market  rental  by  real 
estate  tease,  not  to  exceed  25  years,  in 
accordance  with  DoD  Directive  4165.6. 
Once  determined,  the  charges  shall  be 
applicable  for  the  term  of  the  lease. 
Leases  shall  include  the  provision  that. 
in  the  event  of  national  emergency  or 
any  other  event  cited  in  paragraph  |k)(3) 
of  this  section,  and  at  the  option  of  the 
Government,  structures  and  other 
improvements  erected  thereon  shall  be 
conveyed  to  the  Government  without 
reimbursement  or  removed  and  the  land 
restored  to  its  original  condition. 

(2)  When  a  credit  union  participates  in 
the  construction  of  a  complex,  such  as 
an  installation  shopping  mall,  it  shall  be 
provided  a  lease  at  fair  market  rental 
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not  to  exceed  25  years.  The  lease  shall 
cover  only  underlying  land  for  the 
specific  space  to  be  occupied  by  the 
credit  union. 

(3)  If  determined,  in  accordance  with 
10  U.S.C.  2667  to  be  in  the  Government's 
interest,  an  existing  lease  of  land  may 
be  extended  prior  to  expiration  of  its 
term.  Passage  of  title  to  facilities  will  be 
deferred  until  all  extensions  have 
expired.  Such  extensions  shall  be  for 
periods  not  to  exceed  five  years  at  the 
appraised  fair  market  rental  of  the  land 
only  as  determined  on  the  date  of  each 
such  extension-  The  credit  union  will 
continue  to  maintain  the  premises  and 
pay  for  utilities  and  services  furnished 
in  accordance  with  32  CFR  Part  288. 

(4)  When,  under  the  terms  of  a  lease 
or  extension,  title  to  improvements 
passes  to  the  Government,  the  credit 
union  shall  be  given  first  choice  to 
continue  occupying  those  improvements 
under  a  facility  lease. 

(i)  The  lease  shall  require  the  credit 
union  to  maintain  the  premises  and  pay 
for  utilities  and  services  furnished  in 
accordance  with  32  CFR  Part  288. 

(ii)  In  addition,  the  lease  for  a  credit 
union  not  qualifying  under  the  95 
percent  criterion  cited  in  paragraph 
(h)(1)  of  this  section  shall  require  that 
the  credit  union  pay  fair  market  rental 
for  land  underlying  the  improvements. 

fk]  Automated  Teller  Machine  (A  TM) 
Service.  (1)  ATMs  may  be  used  to 
augment  service  provided  by  an  onbase 
credit  union. 

(2)  An  onbase  credit  union  that 
proposes  to  augment  its  service  by 
installing  one  or  more  ATMs  shall; 

(i)  Coordinate  the  ATM  proposal 
through  the  installation  commander 
under  provisions  of  applicable  DoD 
Component  regulations; 

(111  Provide  a  statement  that  the  cost 
of  ATM  installation  and  maintenance 
shall  be  borne  by  the  credit  union  alone 
or  In  conjunction  with  other  financial 
institutions;  and 

(iii)  Provide  for  access  through  debit 
transaction  cards,  rather  than  restricting 
access  to  holders  of  a  financial 
institution's  credit  cards. 

(3)  Before  service  begins,  regulatory 
agency  approval,  as  necessary,  must  be 
obtained,  and  leases  must  be  negotiated 
m  accordance  with  this  Instruction. 

(i)  No  lease  is  needed  to  site  an  ATM 
within  an  existing  credit  union  office. 

(li)  When  a  credit  union  requests  up  to 
100  square  feet  of  additional  floor  space 
in  an  existing  structure  and  the  credit 
union  agrees  to  bear  all  expenses  for 
modifying  the  structure,  a  lease 
providing  for  an  annual  rental  fee  of 
$1  00  shall  be  locally  negotiated  and 


approved.  This  lease  provision  also 
shall  be  offered  if  a  credit  union 
requests  up  to  250  square  feel  of  land  to 
construct,  at  its  expense,  a  kiosk  or 
other  structure  to  house  an  ATM.  In 
either  case,  the  charge  for  any 
maintenance,  utilities  and  services  shall 
be  consistent  with  that  applied  to  the 
onbase  credit  union  office. 

(iii)  Leases  pertaining  to  other 
situations  shell  be  negotiated  in 
accordance  with  paragraphs  (gK2)  and 
(h)  of  this  section. 

ID  Termination  of  Credit  Union 
Service —  (1)  Termination  of  Operations 
by  the  Credit  Union.  An  onbase  credit 
union  planning  to  terminate  its 
operations  should  notify  the  installation 
commander  at  least  90  days  before  the 
closing  date.  This  notification  should 
precede  public  announcement  of  the 
planned  closure.  When  appropriate,  the 
commander  shall  attempt  to  negotiate 
an  agreement  permitting  the  credit  union 
to  continue  operations  until  the 
installation  has  made  other 
arrangements.  Immediately  upon 
notification  of  a  closing,  the  commander 
shall  advise  the  DoD  Component 
headquarters  concerned.  If  it  is 
detennined  that  continuation  of  credit 
union  services  is  justified,  action  to 
establish  another  credit  union  shall 
comply  with  paragraphs  (b)  and  (c)  of 
this  section- 

(2)  Termination  for  Cause.  If.  afier 
discussion  with  credit  union  officials, 
the  installation  commander  determines 
that  the  operating  policies  of  the  credit 
union  are  inconsistent  with  this 
Instruction,  a  recommendation  for 
termination  of  logistic  support  and  space 
arrangements  may  be  made  through 
DoD  Component  channels.  A  credit 
union  shall  be  remov  ed  from  the 
installation  only  with  approval  by  the 
DoD  Component  headquarters,  after 
coordination  with  the  DASDfMS)  and 
the  appropriate  regulatory  agency. 

(3)  Termination  in  Interest  of  National 
Defense.  At  the  option  of  the 
Government,  leases  may  be  terminated 
in  the  event  of  national  emergency  or  as 
a  result  of  installation  inactivation, 
closing,  or  Other  disposal  action. 

Appendix — OperalionB  of  Defense  Credil 
Cnlona 

A.  Staffing 

\.  Full  services  shall  be  provided  by  onbase 
credit  union*  that  arc  staffed  by: 

a.  A  loan  officer  authonzed  to  act  for  the  ' 
credit  comniitiee; 

b.  An  individual  authonzed  lo  sign  checks; 
end 

c.  A  qualified  fmandal  counselor  ovailable 
to  serve  members  during  operating  hours. 

Z.  Exceptions  to  A  1..  above,  may  be 


approved  by  the  DoD  Component  concerned 
in  the  case  of  newly  orgaruzed  credit  unions. 

3.  When  an  onbase  credit  union  can 
support  only  minimum  staffing,  one  of  the 
other  pofiUons  required  m  A.l..  above,  may 
be  suljflumed  under  the  counselor  duties. 

4  Remote  Ber\')ce  loc^lions  at  the  same 
installation  may  be  staffed  with  one  person 
alone,  provided  that  e  direct  courier  or 
message  service  link*  ihero  10  the  credit 
union's  onbase  mam  office. 

5.  All  staffing  shall  fully  comply  with  the 
ipini  and  intent  of  DoD  equal  employment 
opportunity  policies  and  programs  In 
accordance  with  DoD  32  CFR  Part  191. 

6.  Neither  active  duty  military  personnel 
nor  DoD  civilian  employees  may  be  detailed 
to  duly  or  employment  with  an  onbase  credit 
uniort  However,  off-duty  DoD  personnel  may 
be  employed  by  a  credit  union  if  approved  by 
the  installalion  commander  foUoM-ing  a 
determination  that  such  employment  will  noi 
interfere  with  the  full  performance  of  the 
individual's  official  duties. 

B.  Counseling 

Members  of  Defense  credit  uniuns  shall 
have  Bcceas  to  free  counseling  8er\ice. 
Members  (particularly  youthful  or 
mexperienced  personnel  and  young  marhed 
families]  shall  receive  help  in  budgeting  and 
solving  financial  problems.  Military  members 
in  junior  enlisted  grades  who  apply  for  loans 
shall  receive  special  aiteniion. 

C.  Lending 

1.  In  accordance  with  accepted  credit  union 
practice,  lending  policies  are  expected  to  be 
as  liberal  as  possible  while  remaimng 
consistent  with  the  best  interests  of  the 
overall  credit  union  memhership.  Credit 
unions  must  strive  lo  provide  the  best 
possible  service  to  all  members. 

2.  Defense  credit  unions  e%idencmg  a 
policy  of  discrimination  m  theu-  loan  MT\iti?» 
are  in  violation  of  ihis  Instruction.  In 
resolving  complaints  of  discnmi nation,  the 
installation  commander  shall  follow 
procedures  specified  m  S  231  a. 5. 

3.  Defense  credit  unions  shall  confonn  lo 
the  Standards  of  Kaimess  pnnciplea  set  forth 
in  DoD  Directive  1344.9  before  executing  losn 
or  credit  agreements.  Should  an  onbase  credit 
union  branch  refer  a  prospective  borrower  to 
an  onbase  office  of  the  same  credit  union,  ii 
shall  advise  the  latter  office  that  the 
Department  of  Defense  requires  compliance 
with  the  Standards  of  Fairness. 

D.  Hours  of  Operctjon 

Onbase  credit  unions  may  conduct 
operations  during  normal  duty  hours 
provided  they  do  not  disrupt  the  performance 
of  official  duties.  Credit  unions  should  set 
operaftng  hours  that  meet  the  needs  of  all 
concerned.  ATMs  may  be  used  (o  provide 
expanded  ser\'icp  and  operating  hours- 

E-  Share  Insurance 
Credit  unions  serving  on  DoD  installations 

must  maintain  adequate  share  insurance. 
Any  share  insurance  that  is  ai  least  equal  lo 
that  required  by  the  NCUA  for  Federal  credit 
unions  may  be  obtained  through  the  NCl'A.  a 
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sidtesponsored  insura/ux;  prograiu.  or  a 
pnvate  Iiuurance  plan  to  saUsfy  this 
requirement.  A  credit  union  not  mdmUifurtjet 
■iriure  insurance  ahtdi  tie  tuapeiuied  from 
Qobase  operd'ions 

F  AHottnerts  of  Pay 

DoD  personnel  may  cse  thetr  altetment  of 
pfly  priTilff^s  as  acThcrriied  by  32  CFR  Parta 
59  and  09  1o  estabtish  sound  crwftt  and 
s^vmjfs  practicea  ihrouRh  D*?fense  credit 
unions- 

1-  Th«  credit  unkm  shall  credit  member 
accoiiats  not  later  than  tbe  value  date  of  the 
aliotmeal  check  or  electroiuc  fiuvtfl  transfer- 

2.  Under  no  cinruautancei  ihal:  the 
initiation  of  an  allotn^ent  of  pay  become  a 
prereqiusite  for  k>an  approvai  or 
listMiraenient  to  the  credit  luuoa  memtier 
Aiiotments  voJuntanly  consigruHl  to  a  credit 
union  ihttU  continue  at  the  opttoo  of  the 

G  Advertfsing 

1  Advertising  of  onbase  credit  union 
services  shall  be  in  accordanre  %vith  policici 
set  forth  in  32  CFR  Part  43. 

Z.  Advertistng  ui  officm]  Anned  Forcsa 
newspapers  and  penocUcals  (32  CFR  Parts 
Z97  and  243)  IS  prohibited,  with  the  exception 
of  inserifl  in  the  Sia.s  c:nd  Scnpes  oversed.!. 

3  32  CFR  Part  372a  precludes  use  of  the 
Armed  Forces  Radio  itnd  Television  Service 
to  promole  a  specific  credi'  union. 

4.  Onbase  credit  unions  may  use  the 
unofficial  section  of  the  installnlion  daity 
bulletins,  provided  space  is  available,  to 
inform  DoD  personnel  of  financml  services 
and  announce  membership  meetings, 
seminars,  consumer  infurmation  proijrama, 
and  other  matters  of  broad  general  interest. 
Announcement  of  free  rin.Hnraal  counseling 
services  are  encouragpd  Such  medm  may  nut 
be  used  for  competitive  or  comparative 
advertising  of.  for  example  specific  interest 
rates  on  tsvin^  or  teens 

5  Deferwe  credit  unKWfl  may  nfl^  onba-se 
mfarmd'nwi  bulletin  boards  fur 
tinnounoetnents  of  membership  meetmRS  and 
prnmoti'jfial  nvaten«ii«  »ener«lty 
complemerting  the  inslaiUtioc's  fiaancial 
<  rjunaelioft  and  thrift  promotion  programs. 
>l>nba<ie  credit  unions  may.  with  moderation, 
ise  instatiatloa  mescage  center  services  to 
'i:fttnt>ule  announcements  for  display  on 
infonnattonal  boiietm  boards,  provided  tma 
d'-jes  not  overburden  &,e  difctntnitiun  systera. 

6.  InstaUiitions.  to  include  military 
ex^haoge  ouileu  or  coooession aires,  shall  not 
permit  the  dis'xUjution  of  competitive 
literature  from  other  credit  uniocs  at 
locations  served  by  onbase  credit  unions. 
This  does  not  preciode  a  credit  nnton  from 
asin^  a  direct  mail  approach  to  serve  ita  field 
of  nembership  or  Gommeroal  d<ivertisins  m 
another  credit  ikuoo  s  area. 

H  Overseas  Operatjoas 

1.  An  overseas  credit  <uuon  branch  or 

facility  shall  be  limited  to  onbase  operations. 
It  shaU  conHne  its  field  of  membership  to 
individuals  or  organtsattoas  elif{lble  by  Uw 
'»r  r*!i{uiatioa  to  receive  servicee  and  ben*^i!s 
tT'jm  the  tnsulintton.  not  precJoded  trtHn 
receiving  these  services  by  inler>!overn mental 
agreement  or  bo«i^C£Hiniry  Uw. 

2.  Credi'  uninns  serving}  overseas  shall 
have  a  prescribed  lemlondl  franchise. 


However,  any  credit  uomki  may  cr>a(iniie  to 

serve  Ms  members  8Uu<.Mteil  uverauds  Oy 
diruct  mail. 

3  Any  proposal  for  a  new  service  must  be 
.:i)»irdinated  with  the  appropriate  Unified 
Commander  and  U.S.  Chief  of  Diplomatic 
Mission  or  US  Embassy  to  ensure  That  it 
does  not  conflict  with  status  of  fort;e8 
agreemenis  or  hostcountry  law. 

4.  Cash  Operations, 

a.  Excppt  where  prohibited  by  host  taiuntry 
Uiw  or  regulation,  credit  union  branches  or 
fdcilities  that  are  "foil-service."  as  defined  m 
32  CFR  Part  231  shall  have  V  S,  corrency  and 
r'lin  availabie  for  member  transBctioni  In 
nn^na  served  by  currency  custody  accounts, 
trtinsactional  V  S  currency  and  coins  shall  be 
m-iiJe  'jvyilable  from  the  servicing  Military 
Bnnkina  Facility  (MBF)  with  no  direct  or 
tifiaWsis  rftarye  to  (he  (Tedit  urrton, 

b  Credit  unions  may  jnirchase/opefijfn 
curreory  frr>m  the  sprvtcinjt  MBF  at  the  bulk 
rate  when  used  for  internal  vendor  of  payroll 
payments.  Th«  rtite  of  ^nrhHrnf*-  for  sales  to 
individuals  mLi«t  \>e  no  mor»*  f.jvoraWe  than 
that  dvailfiMe  from  the  MBF  id  accordance 
with  DoD  Directive  7jao  n 

C-  Overseas  Tedil  unions  operating  in 
mibtary  paymiwt  <.ertificatf>  areas  shall 
comply  with  Dul)  73tir)o  and  any  DoD 
Component  resatttions  miplementiiifi  that 
issoance. 

5  In  accordance  with  .'«M^^UJA  rules  and 
regulabons.  no  credit  union  loana  may  t>e 
mdd«  for  the  porpoae  of  purchasing  real 
property  or  purrhHsina  or  erpciing  any  ijrpe  of 
residence  m  any  country  outside  the  United 
Stdtea.  Its  terrrtones  anu  poisf^asikms.  or  the 
Coounonwe^th  of  Puerto  Uvji 

B.  The  recormneodations  a.'id  directiun  of 
the  NCUA  through  its  rules,  regulations. 
pro<ie<lurMl  forms,  reports,  and  ainnuals 
directly  apply  to  «JJ  Defense  (Tedil  unwMi 
bran>Jies  and  f^uiitu^s  operating  uverseas. 

7.  Funds  shall  be  liepuailed  and  invested  m 
accordance  with  the  iiuthoruy  applicable  (o 
federal  credit  uoions.  Overseas  Defense 
credit  union  branches  and  fauliLies  shall 
deposit  funds  in  accordance  with  instructions 
issued  by  the  NCUA.  giving  full  considiiration 
to  using  the  servicing  MBFs. 

5.  Operation  of  overseas  Defense  credit 
unioa  branches  and  facilities  shall  be 
reviewed  by  the  NCUA  during  examinatiOD 
of  the  parent  credit  union  or  as  the  NCUA 
determines  necessary. 

/  NoUfKXUion  of  Credit  Uniotm 

Each  DoD  Component  shall  ensure  that 
every  credit  unton  with  an  office  at  its 
installations  receives  a  copy  of  the  document 
that  implements  tfata  part  and  32  CFR  Part 
231. 

L.M.  Byoum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  DepartinaiU  of  Defease 
September  8. 1088. 

[FR  Doc  (W-20e0S  Filed  9-12-88;  8.45  am] 
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FEDERAL  COMWiTNtCATIOMS 
COMMISSION 

47  CFR  Part  73 

I  MM  Oocli^  No.  M-4 1 7.  nift-«2l6 1 

Radio  Broadcasting  SsrviCM;  tdaiia, 
CO 

AGENCY:  Federal  Communicatianfl 

Commission: 

ACnoM:  Proposed  rule. 

SUMMARV:  This  document  requesU 
conuneiiu  on  d  petition  by  Virginia  K, 
Cutforth  seeking  ihe  aliolnnent  of  KM 
Channel  231A  to  lilalia,  Colorado,  as  its 
first  local  broadcast  service.  Reference 
coordmaleB  utilized  fur  this  proposal  8re 
39-42-tJe  and  102-17-30. 

DATES:  Cofnm«»ntB  must  be  filed  on  or 
before  October  24. 1988.  and  reply 
comments  on  or  before  November  8, 
1968 

ADDRESS:  Federal  CommunicationH 
Commission.  Washington.  DC  20554.  In 
uddition  to  niing  comments  with  the 
FCC.  inleresled  parties  should  serve  the 
petitioner,  as  follows:  Virginia  K. 
Cutforth.  965  South  Irving  Street. 
Denver.  CO  80219. 

POR  FURTHER  MFORMATIOM  COtrTACT: 
Nancy  Inyiirr,  Mdss  Me-lia  Bureau.  1202) 
634-6.^  .to. 

SUPWJWICIfTARV  IWFORWATIOir.  Ttlis  l-S  ,1 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Dockel  No 
aa-417.  adopted  August  V  1988,  and 
released  September  1.  1988  The  full  text 
of  this  Commission  dtM:i«ion  is  Bvailrjbli- 
for  inspection  and  copyii^j?  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  |Room  230|,  1919  M 
Street.  NW..  Washinjrton.  DC  The 
complete  text  of  this  derision  may  also 
be  purchased  from  (he  Commission  s 
copy  contractors,  inlemationel 
Transcnplion  Service.  (202)857-3800. 
2100  M  Street  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  i» 
no  longer  subject  to  Commisvion 
Consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  e\  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 
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List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kamioar. 

Drpuiy  Chief  Policy  and  Rules  Division, 
Sfass  Media  Bureau. 
|FR  Doc  88-2f)746  Filed  9-12-88:  8:45  am) 
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47  CFR  Part  73 

I  MM  Docket  No.  88-414.  RM-62311 

Radio  Broadcasting  Services;  Helen. 
GA 

AQENCV:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Helen 
Broadcasters  seeking  the  allotment  of 
Channel  288A  to  Helen.  Georgia,  as  the 
Ihe  community's  first  local  FM  service. 
Channel  286A  can  be  allotted  to  Helen 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
1.5  kilometers  (1  mile)  east  to  avoid  a 
short-spacing  lo  the  construction  permit 
of  Station  WQSB.  Albertville.  Alabama. 
The  coordinates  for  this  allotment  are 
North  Latitude  34-42-00  and  West 
Longitude  83-42-54. 
DATES:  Comments  must  be  filed  on  or 
before  October  24. 1988.  and  reply 
comment  on  or  before  November  8. 1988. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
uddition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows.  Richard  Hildreth.  Esq.. 
Fletcher.  Heald  4  Hildreth.  1225 
Connecticut  Avenue.  Suite  400. 
Washington.  DC  20036 
FOR  FURTHER  INFORMATION  CONTACr. 

Leslie  K.  Shdpiro.  Mass  Media  Bureau, 

(202)  634-6530, 

SUPPLEMENTARV  INFORMATION:  This  18  a 

summary  of  the  Commisaton's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
H8-414.  adopted  August  1,  1988,  and 
released  September  1.  1988.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street.  N'W,,  Suite  140, 
Washington.  DC  20037. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  lo 
this  proceeding. 

Members  of  the  pubhc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  !.<; 
no  longer  subject  to  Commisison 
consideration  or  court  review,  ail  ex 
part  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
prt)cedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

Ust  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  CommissiDn- 
Steve  Kamlner. 

Deputy  Chief-  Policy  and  Rales  Division. 
Mass  Media  Bureau. 

|FR  Doc.  BB-20743  Filed  9-12-88:  8:45  am] 
BILLWa  CODE  sri2-oi-« 


47  CFR  Part  73 

[MM  Docket  No.  88-416.  RM-6426I 

Radio  Broadcasting  Servtces; 
Pearson.  GA 

AQENCV:  Federal  Commimlcations 

Commission, 
action:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Albert  E. 
Harper  d/b/a/  Harper  Broadcasting, 
seeking  the  allotment  of  Channel  270A 
to  Pearson,  Georgia,  as  the  community's 
first  local  FM  service.  Channel  270A  can 
be  allotted  to  Pearson  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  2.5  kilometers  (1.6 
miles)  west  to  avoid  a  short-spacing  to 
Station  WZAT.  Channel  27lC. 
Savannah.  Georgia.  Tlie  required 
spacing  is  met  based  on  a  grant  of  the 
pending  application  of  Station  WGB.A. 
Channel  273C1.  Waycross.  Georgia,  for 
a  license  to  cover  its  outstanding 
construction  permit  (BLM-e80210KF). 
The  coordinates  for  this  allotment  are 
North  Latitude  31-17-38  and  West 
Longitude  82-52-51. 
DATES:  Comments  must  be  Tiled  on  or 
before  October  24. 1988.  and  reply 
comments  on  or  before  November  1, 
1988. 

ADDRESS:  Federal  Communications 
Commission,  Wo.shington.  DC  20554.  In 
addition  to  filing  comments  with  Ihe 
FCC.  interested  parties  '■hould  5er\'e  the 
petitioner,  or  its  counsel  or  consultant. 
as  follows:  Roy  F.  Perkins.  ]r.,  Esq.. 


1400-20th  Street.  N'W..  Washington.  DC 
2(X)36  (Counsel  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
I^slie  K  Shapiro.  Mdss  Media  Bureau, 
(202)  634-6530, 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commissions  Notice  of 
Proposed  Rule  Making.  NfM  Docket  Nn 
86-416.  adopted  August  1  19H8,  and 
released  September  1.  1988.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  m  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street.  NW;  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding- 
Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.12041b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1415  and  1420, 

Ust  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting- 
Federal  Communications  Commission. 
Steve  Kaminer. 

Deputy  Chief.  Policy  and  Rales  Division. 
Mass  Medio  Bureau. 
fFR  Doc.  8&-2Cr41  Filed  9-12-88: 8:45  am| 
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47  CFR  Part  73 

I  MM  Docket  No.  88-413,  RM-6370] 

Radio  Broadcasting  Services; 

Ringgold,  GA 

AGENCY:  Federal  Commimi cations 

Commission. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  fames  E. 
I*rice  seeking  the  allotment  of  Channel 
229A  to  Ringgold.  Georgia,  as  the 
community's  second  local  FM  senice. 
Channel  229A  can  be  allotted  to 
Ringgold  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
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restnction  of  6.3  kilometers  (3.9  miles) 
wesi  to  avoid  a  short-spacing  to  Station 
WMA-FM.  Channel  22aA.  EUtiay. 
Georjjia.  The  coordinates  for  this 
allotment  are  North  Latitude  34-54-01 
and  Weai  Longitude  8S-10-37. 

OATCS:  CoinineDts  must  be  filed  on  or 
before  October  24, 1988.  and  reply 
comments  on  or  before  November  B. 

1988, 

ADDRESS:  Federal  Comnmnicationt 
Commission,  Washington,  DC  20554  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant. 
as  follows  lames  E.  Pnce.  Route  6. 14 
West  Sharon  Circle,  Ringgold.  Georgia 
30736  (Petitionerl. 

FOR  FURTHER  INFORMATION  COMTACT. 

Leslie  K  Shapiro.  Mass  Media  Bureau. 

.:U2 1  634-6530, 

5UPPL£MEHTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
8Jii-tl3,  adopted  AuguBt  5. 198a  and 
released  September  1,  1988.  The  full  text 
uf  this  Commission  decision  is  ^ivailable 
for  uupectioo  and  copying  dunng 
normal  busineaa  hours  in  the  FCC 
Dockets  Branch  (Room  230J.  1919  M 
Street,  NW.,  Washington.  DC  The 
compiete  text  of  this  decision  may  also 
b^  purchased  from  the  Commission  s 
copy  contractor,  Internationa! 
Transcnplion  Service,  (202)  857-3^00. 
2100  M  Street,  N'W-.  Suite  140. 
Washinaton.  DC  20037 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
:his  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b|  for  rales  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments-  see  4"  CFR 
1  415  and  1420 

List  of  Subjects  in  47  CFR  Pari  73 

Radio  broadcasting. 
F*-derai  ComiBonicdtiao  Comnussian. 
Sieve  tiaammar. 

Deputy  Chit^.  Pohcy  andRuhs  Division. 
Stass  Media  3urecu 

ire  Doc  88-20^44  TiW  9-12-«;  »-45  am] 
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47  CFR  Pari  73 

[MM  Docket  No.  M-4^^  RM-S3MI 

Radio  Broadcasting  Sarvtcas;  Ramsay 
and  ShalbyvHIa,  IL 

AOENCV:  Federal  Communications 

Commission. 

ACnON:  Proposed  rule. 


:  Thia  docainent  requests 
comments  on  a  petition  for  nisking  fUed 
by  Kin  Do  Communi cations.  !nc. 
hcensee  of  Satatioo  WSffY-FM. 
Shelbyvilte,  Uiinois.  which  seeks  to 
substitute  Channel  28tiBl  for  Channel 
285A  at  Sheibyville  and  to  modify  its 
Class  A  license  accordingly  at 
coordinates  39-24-05  and  88-49-00. 
Additionally.  Channel  227A  is  proposed 
as  a  substitute  for  unused  Channel  2a7A 
at  Ramsey.  lUmois  (application 
pending),  at  coordinates  39-08-06  and 
89-0&-02. 

DATES:  Comments  must  be  filed  on  or 
before  October  24, 198.  and  reply 
comments  on  or  before  November  8. 
1988. 

ADDRESS:  Federal  Communications 
Commission.  Washm«lon.  DC  20554  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
88  follows:  Gene  A  Bechtel.  Ann  C. 
Farhat,  Bechlel  &  Cole.  Chartred.  2101  L 
Street,  NW..  Suite  502.  Woahington,  DC 
20037. 

FOR  FURTHER  INFORMATION  CONTACT 
Nancy  Joyner.  Mass  Media  Bureau,  [202) 
fl34-6530. 
SUPP1.£MENTARV  INFORMATION:  This  IS  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
aa-^lZ  adopted  August  2.  1988.  and 
released  September  1.  1988.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  bugmess  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW.  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commissions 
copy  contractors,  International 
TraiiAcnplion  Ser\'ice.  (202)  857-3800. 
2100  M  Street.  N*W.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  i960  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  not  that 
from  the  time  a  Notice  of  Proposed  Rule 
Making  is  issued  until  the  matter  )s  no 
longer  subject  to  Commifision 
consideration  or  court  revi»-w.  ell  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 


permissible  ex  parte  contacts.  For 
information  regarding  proper  flUng 
procedures  for  comments,  see  47  CFR 
1415  and  1.420 

Ust  of  Sub)ecta  in  47  CFR  Part  73. 

Radio  broadcasting. 
Fedpfjil  CommimicaUons  Commission. 
Sieve  KAmiDar, 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
[VR  Doc.  88-20747  Filed  9-12-6B;  B:45  am| 

oiuJNQ  COOC  sm-ev^i 
47  CFR  Pari  73 

[MM  OocttVt  No.  88-415.  RM-8401 1 

Radio  Broadcasting  Sarvioas; 

Kanspvn,  MT 

AQENCv:  Federal  Conununi cations 

Commission. 

action:  Proposed  mle 

summary:  This  document  requests 
comments  on  a  petition  filed  by  KOFI. 
Inc.,  permittee  of  Channel  2B0A. 
Kalispell.  Montana,  proposing  the 
substitution  of  Channel  280C1  for 
Channel  280A.  The  coordinates  for 
Channel  2aoCl  are  48-11-52  and  114-15- 
03  Canadian  concurrence  will  be  sought 
for  the  allotment  of  Channel  ZBOCl  at 
Kalispf^U 

dates:  Comments  must  be  51ed  on  or 
before  October  24, 198B.  and  reply 
comments  on  or  before  November  8. 
1988. 

AfMMICSS:  Federal  Cnrnmunicatiuns 
Commission.  Washingion.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant. 
as  follows.  Dennis  V.  Begley,  Reddv. 
Begley.  &  Martin.  2033  M  Street,  NW. 
Washington.  DC  20038.  (Counsel  for  the 
petitionerl. 

FOR  nmTHCR  mFORMATlON  CONTACT 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (302|  R34-ft510 
SUPTLEMENTARV  INFORMATION:  This  is  a 
summary  of  the  Commissinns  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-415.  adopted  Augu;?!  5.  1988.  and 
released  September  1.  1988  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  dunng 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW..  Washington,  DC,  The 
complete  text  of  this  decision  may  also 
be  purchased  for  the  Commission's  copy 
contractors,  Intemati<jnal  Transcriptioti 
Service.  (202)  857-3800.  2100  M  Street. 
NW..  Suite  140.  Washmgton.  DC  20037. 
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Provisions  of  the  Regulatory 
Flexibility  Act  o(  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204[b]  for  rules  governing 
permissible  ox  parte  contacts.  For 
information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1  415  and  1  420 

Ust  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Comtnunica  lions  Commission. 
Sieve  KamiiMr, 

Df^puty  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
[FR  Doc  88-20745  Filed  9-1Z-S8;  8:45  am] 
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47  CFR  Part  90 

[PR  Dockel  No.  88-373,  FCC  88-248) 

Private  Land  Mobile  Radio  Services; 
Assignment  of  Frequencies 

agency:  Federal  Communications 

Commission. 
ACTION:  Proposed  rule. 

summary:  The  Commission  has  adopted 
a  Notice  of  Proposed  Rule  Making  that 
proposes  to  allow  the  Business  Radio 
Service  to  use  certain  150  MHz  radio 
channels  that  are  currently  unavailable 
for  assignment  to  any  land  mobile  radio 
service.  The  Commission  also  is 
proposing  to  allow  high  power  paging 
operations  on  some  of  these  channels. 
The  subject  channels  are  already 
allocated  to  the  Private  Land  Mobile 
Radio  Services,  but  their  use  has  been 
prohibited  since  they  were  created  in 
1971.  The  Commission  was  concerned 
that  their  use  would  cause  unacceptable 
interference  on  adjacent  channels, 
which  are  also  allocated  to  the  Private 
Land  Mobile  Radio  Services.  Because 
certain  regulatory  changes  minimizing 
the  potential  for  interference  have 
occurred  since  1971,  the  Commission 
believes  that  the  subject  channels  can 
now  be  used  to  promote  more  intensive 
use  of  the  available  private  land  mobile 
spectrum  in  the  congested  150  MHz 
band, 

dates:  Comments  are  due  by  September 
29. 1988  and  replies  by  October  14, 1988. 
ADDRESS:  Federal  Communications 
Commission.  1919  M  Street  N'W.. 
Washington,  DC  20554. 


FOR  FURTHER  MFORMATION  CONTACT. 

Michael  I^wis.  Rules  Branch.  Land 
Mobile  and  Microwave  Division,  Private 
Radio  Bureau.  (202)  634-2443. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  NoUce  of 
Proposed  Rule  .Making.  PR  Docket  No. 
88-373.  adopted  fuly  20.  1988,  and 
released  August  11,  1988. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  2.301, 
1919  M  Street  N'W..  Washington.  DC 
20554.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
Internationa!  Transcription  Service, 
[202}  857-3800.  2100  M  Street  NW..  Suite 
140.  Washington  DC  20037. 

Summary  of  Notice  of  Proposed  Rule 
Making 

This  proceeding  was  initiated  by  a 
petition  for  rule  making  filed  by  the 
National  Association  of  Business  and 
Educational  Radio.  Inc.  (NABERJ.  The 
petition  identified  twenty  two  150  MHz 
channels  that  are  currently  assigned  to 
various  Private  Land  Mobile  Radio 
Services  in  the  continental  United 
States,  but  are  unavailable  for 
assignment  to  any  Private  Land  Mobile 
Radio  Service  in  the  Virgin  Islands  and 
Puerto  Rico.  NABER  requested  that 
these  channels  be  made  available  in 
those  territories  to  the  Business  Radio 
Service  and  requested  that  five  of  these 
channels  be  designated  for  high  power 
paging.  The  petition  also  identified 
twelve  150  MHz  channels  that  are  now 
available  to  the  Taxicab  Radio  Service 
fur  use  within  Standard  Metropolitan 
Areas  (SMAs)  having  populations 
greater  than  50.000  according  to  the  1930 
census.  Outside  of  these  SMAs.  the 
channels  are  not  available  to  any 
Private  Land  Mobile  Radio  Service.  The 
petition  requested  that  these  channels 
be  made  available  outside  the  defmed 
SMAs  to  the  Business  Radio  Service  and 
further  requested  that  two  of  these 
channels  be  designated  for  high  power 
paging. 

Commenters  to  the  petition  did  not 
oppose  the  requested  assignment  of 
channels  in  the  Puerto  Rico  and  Virgin 
Islands.  Commenters  did  oppose, 
however,  the  proposal  to  designate  some 
of  these  offshore  channels  and  some  of 
the  continental  U.S.  channels  as  high 
power  paging  channels.  Commenters 
were  concerned  about  the  potential  for 
adjacent  channel  interference  caused  by 
high  power  paging  transmitters.  Also, 
the  international  Taxicab  Association. 
Inc.  (ITA)  argued  that  the  continental 
U.S.  channels  identified  by  NABER 
should  not  be  assigned  to  the  Business 


Radio  Service  ITA  stated  that  the 
twelve  channels  should  instead  be  made 
available  to  the  Taxicab  Radio  Ser\'ice 
for  use  both  inside  and  outside  the 
defined  SMAs. 

Because  there  was  no  opposttton.  the 
Commission  proposed  to  assign  all 
twenty-two  Puerto  Rico  and  the  Virsi.n 
Island  channels  to  the  Business  Radio 
Sen'icc-  The  Commission  further 
proposed  to  assign  all  twelve 
continental  US  channels  to  the 
Business  Radio  Service  lor  use  outside 
of  the  defined  SMAs.  The  Taxicab  Radio 
Service  would  continue  to  have  use  of 
these  channels  inside  the  defmed  SMA< 
The  Commission  based  this  latter 
proposal  on  the  fact  that,  as  businesses, 
taxicab  companies  are  eligible  to  use 
channels  assigned  to  the  Business  Radio 
Service  By  assigning  these  twelve 
channels  to  the  Business  Radio  Service. 
therefore,  the  Commission  reasoned  that 
the  maximum  number  of  potential  users 
would  have  access  to  these  channels, 
including  taxicab  companies. 

As  for  the  proposal  concerning 
additional  high  power  paging  channels 
in  the  150  MHz  band,  the  Commission 
recognized  the  need  for  additional 
channels  to  help  accommodate  the 
increased  interest  in  this  9er\'ice, 
Therefore,  the  Commission  asked  for 
additional  comments  on  the  proposals 
contained  in  the  NABER  petition  and 
further  asked  whether  an  appropriate 
action  would  be  to  increase  the 
permitted  power  to  350  watta  on 
channels  already  designated  for  high 
power  paging.  Finally,  the  Commission 
tentatively  concluded  that  it  should 
continue  to  define  SMAs  using  data 
from  the  1950  census  but  asked  for 
additional  comments. 

Regulatory  Flexibility  Act  Initial 
Analysts 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980.  5  U.S.C.  804.  an  initial 

regulatory  flexibility  analysis  has  been 
prepared.  It  is  available  for  public 
viewing  as  part  of  the  full  text  of  this 
decision,  which  may  be  obtained  from 
the  Commission  or  its  copy  contractor. 

Paperwork  Reducabon  Act  Statement 

The  proposals  contained  herein  have 
been  analj'zed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  informalion  collection  and/or 
recordkeeping,  labeling,  disclosure  or 
record  retention  requirements,  and  will 
not  increase  burden  hours  imposed  upon 
the  public 
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List  of  Subjects  in  47  CFK  Part  90 

Radio.  Private  land  mobile  radio 
services. 

Amendatory  Text 

47  CFR  Part  90  is  proposed  to  be 
amended  as  follows 

PART  90— {AMENDED) 

1.  The  authority  citation  for  Part  90 
continues  to  read  as  follows; 

Authority:  Sections  4.  303,  4a  Stat.,  as 
amended.  1066.  1082-.  47  US  C.  154.  303. 
unlesa  othetT^vise  noted 

2.  47  CFR  90.75  IS  proposed  to  be 
amended  by  revising  the  frequency  table 
in  paragraph  (b)  by  addmj?  the 
frequencies  150  830.  150  860,  150.890, 
150.920,  150,950,  151  010,  151,040,  151  070. 
151  100,  151  130,  151  160.  151  190.  151.220, 
151,250.  151  280,  151,310,  151  340,  151,370, 
151  400,  151  4,30,  151,460,  151  490, 
152.285,  152,315.  152.345,  152.375.  152.406. 
152.435.  157,545.  157.575.  157.605,  157.635, 
157  665,  and  157,695.  to  read  as  follows: 

§90.75     Buslnes*  Radio  Service. 


(bl-    •    • 

Business  Radio  Service  Fhequencv 
Table 

'""^^l^  °'        Oass  of  stalion(9|      Unntallons 


150  830    Base 

150860    do.. 

tsosw- do.. 

150-920- do... 

150950 do... 

151-010 _ do... 

151-040 do... 

151070. do... 


151  100 do.. 

151-130 do., 

151-160 .do.. 


151  190 .do.. 

151  220  _.-dO-. 

151  250 do.. 

1512a0._ do.. 

151  310 do- 


10.  12 
10.  12 
10,  12 
10,  12 
10,  12 


Business  Padio  Service  Fheouency 
Table — Continued 


'"'""band"  "        '^"^  '"  "■'"^•t      UmBatons 


Taxicab  Radio  Service  Frequency 
Table — Continued 


151.340.. 

do 

151  370- 

...do 

- -- 

151  460 

tin 

151  490 

do 

152  285 

1 52  345  . 

40 

152  375- 

152  405  _ 

,  idn 

,4^ 



152.435. 

1 57.545 ._ 

157  575- 
157  605- 

-.  do  ..   , 

BsMormobla.. 

„...do 

do — 

- 

3.  47  CFR  90,93  Is  proposed  to  be 

amended  by  revising  the  frequency  table 
in  paragraph  (b)  by  changing  the 
limitations  for  the  frequencies  152.2B5. 
152.315,  152.345,  152.375,  152.405, 152.435, 
157.545.  157.575.  157.805.  157635,  157665 
and  157-695  as  follows: 

{  90.93    Taxicab  Radio  Service. 


(b)  •  •  • 

Taxicab  Radio  Servic€  FREOUENCy 
Table 


Frequency  Of 
band 


Oass  ot  stabonfs)      unvtattons 


15Z2S5 _ 

easeorMcbile 

152.315 

do           

152  345 

do 

152375    

t^ 

I52.40S. 

.do 

1.2 
1,2 
1.2 
1.2 
1,2 
1.2 


Frequency  or 

Class  o<  station(s) 

Umrtations 

157^5™      -_ 

157.605- 

do 

167.836 „ 

7 

157.066 

157.605 

4.  47  CFR  90.555  is  proposed  to  be 
amended  by  revising  the  frequency  table 
in  paragraph  (b)  by  changing  service 
and  limitation  entries  for  the  frequencies 
150.830,  150.860.  150.890,  150.920.  150.950, 
151.010.  151.040,  151.070.  151.100,  151.130. 
151.160,  151.190,  151.220,  151.250.151  280. 
151  310,  151.340.  151.370.  151.400,  151.430, 
151.460,  151.490, 152,285,  152.315.  152.345. 
152.375.  152.405.  152,435,  157.545,  157.575, 
157,605.  157.635,  157.665,  and  157.895  as 
follows: 

S  90.555    Combined  frequency  listing 


lb)  ■   •   • 

Frequency 

Sentcea 

Special  fenntattons 

150.830 

.  IB.  LA 

Do 

peglnQ  ofily. 

150.B80 

,   IB.  LA 

Do 

pagmsonly 

150  890 

IB,  LA 

Do 

pajmaonly 

150.920 

.  IB,  LA 

Do 

pagmsonly. 

150.950 

.  IB,  LA 

Do 

paging  only 

•               ■ 

• 

• 

1S0.D10..      

.  IB.PH 

l» 

151.040 _. 

.  IB,PH 

Do 

151  100 

IB.PH 

Do 

151.130 

.  IB.PH 

Do 

151  180 

.  IB.PO 

Do 

151.190 

-  iB.ro 

Do 

151.220... 

-IB.  TO 

Do 

•              • 

• 

. 

-iB.ro 

151J10 

.iB.ro 

Oo. 
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Frequency  Services      Spedel  lirMaKxw       ACTION:  Order  Extension  of  time. 


151340 
151370 
151  400 
15U30 
151  4«0 
151490 


152-315 -,_, 


15E375 
1SZ40S 


152435 
157  545 


157  575.. 
157  605-. 


157.6 
157-6 


ULIB 
LX.  IB 

U.  IB 
U(.IB 

LX.IB 


IB  ouls«1e.  LX 
KisideSUAs 

over  50.000  pop 


la  outside  LX 
msideSMAs 
over  50,000  pop 


Federal  Communications  Commission. 
H.  Walker  Feaslst  III. 

Acting  Secretory. 

|FR  Doc  68-20809  Filed  9-12-88;  8:45  ani| 

BILLING  CODE  »713-01.M 

47  CFR  Part  97 

PR  Docket  No   88-139- DA  88-13211 

Amateur  Radio  Services 

AGENCY:  Kfd(-T.ii  Comrounicalions 
Commission. 




-  IB.  PO 

Do 

-_- 

IB.PO 

Do 

..._ 

IB.PO 

Oo 

IB,  PO 

Do. 
Do 

IB.  PO 

IB.  PO.  IS 

IS  use  not 

pemntled  m  PR/ 
VI 

LX,  IB 

IB  outside,  LX 
nsvtoSMAs 
over  50.000  pop 

...„ 

U,  IB 

Do 

LX  IB 

18  outside,  LX 
nsoeSMAs 
over  50,000  pop 

•— 

LX.  IB 

Do 

— 

LX.IB 

IB  outside.  LX 
InsaMSMAs 
over  50.000  pop 

...-. 

U.  IB 

Do 

LX.  IB 

IB  outside,  LX 
inside  SMAs 

over  50,000  pop 

SUMMARY:  This  document  extends  the 
comment  and  reply  comment  periods  in 
which  to  respond  to  the  Notice  of 
Proposed  Rule  Making  in  this 
proceeding  concerning  the 
reorganization  and  deregulation  of  Part 
97  of  the  Commissions  Rules  governing 
the  Amateur  Radio  Services.  This  action 
is  being  taken  as  a  result  of  a  motion  to 
extend  time  by  the  American  Radio 
Relay  League.  Inc.  (ARRL).  The  ARRL 
stated  that  its  ad  hoc  committee 
required  at  least  90  more  days  to  re\iew 
the  proposals  contained  in  this 
reorganization  of  the  entire  body  of  the 
amateur  ser\'ice  rules. 
DATES:  Comments  may  be  filed  on  or 
before  November  29,  1988.  Reply 
comments  may  be  filed  oh  or  before 
January  31, 1989. 

ADDRESS:  Federal  Communi'-ations 
Commission.  Washington.  DC  20554- 
FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  Borkowski.  Special  Services 
Division,  Private  Radio  Bureau,  (202) 
632^964, 
SUPPLEMENTARY  INFORMATION:  A 

summary  of  the  Xotice  of  Proposed  Rule 

Making  in  this  mailer  was  published  in 

the  Federal  Register  at  53  FR  12780. 

April  19, 1988. 

Federal  Communications  Commission. 

H.  Walker  Feastec  III. 

Acting  Secretory. 

IFR  Doc.  88-20807  Filed  9-12-88:  8-45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Urban  Mass  Transportation 
Aoministration 

49CFRCh.  VI 

[Docket  No.  84-01 
RIN  2132-AA24 

Withdrawal  o(  Rulemaking  Extending 
Safety  Requirements  to  Alt  FederaHy 
Assisted  Buses;  Rescission  ot 
Mandatory  Safety  Specifications  for 
Advanced  Design  Buses 

AGENCY:  Urban  Mass  Transportalion 
Administration  (UMTA).  DOT. 
action:  Withdrawal  of  advance  notice 
of  proposed  rulemaking. 

SUMMARY:  In  this  Notice,  the  Urban 
Mass  Transportation  Administration 
(UMTA)  announces  that  it  is 
withdrawing  the  rulemaking  proposing 


extension  of  certain  safety  requirements 
to  all  federally  assisted  buses. 

During  the  process  of  developing  the 
Notice  of  Proposed  Rulemaking,  ii  has 
become  apparent  that  the  standards  of 
NifTSA  and  MCS  are  adequate  to  deal 
with  the  problems  which  were  to  be 
addressed  by  making  the  safety 
specifications  mandatory  for  all 

federally  assisted  buses.  In  addil;on. 

UMTA  is  rescinding  its  policy  makmg 

certain  safety  specifications  mandatary 

for  all  advanced  design  buses 

FOR  FURTHER  INFORMATION  CONTACT. 

Kenneth  E.  Bolton,  Director  of  Policy. 
Department  of  Transportation.  Urban 
Mass  Transportation  Administration, 
400  Seventh  Street,  SW..  Room  9310. 
Washington.  DC  20590.  (202)  366-4060. 

SUPPLEMENTARY  INFORMATION:  Between 
Mdrch  14,  19"~  14:  FR  13816)  and 
October  1.  1982  (47  FR  44457),  UMTA 
mandated  the  use  by  its  grantees  of  ihe 
Baseline  Advanced  Design  Transit 
Coach  Specification  ("White  Book")  for 
the  purchase  of  Advanced  Design  Buses 
(ADBs)  Effective  October  1. 1982. 
UMTA  rescinded  the  retained  certain  of 
the  standards  as  mandator>'.  These 
standards  were  deemed  to  be  safety 
related.  On  October  14. 1984  (49  FR 
40426).  UMTA  published  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM)  which  proposed  extending 
these  mandatory  specifications  to  all 
buses  purchased  with  Federal 
assistance.  The  purpose  for  doing  so 
was  to  eliminate  an  inequity  in  which 
ADB's  were  required  to  meet  three  sets 
of  safety  standards  (the  White  Book  as 
well  as  those  required  by  the  National 
Highway  Traffic  Safely  Administration 
(NHTSA)  and  the  Federal  Highway 
Administration's  Office  of  Motor  Carrier 
Safety  (MCS)),  while  all  other  buses 
were  required  to  meet  the  requirements 
of  only  NtrrSA  and  MCS. 

During  the  process  of  developing  the 
Notice  of  Proposed  Rulemaking,  it  has 
become  apparent  that  the  standards  of 
NHTSA  and  MCS  are  adequate  to  deal 
with  the  problems  which  were  (o  be 
addressed  by  making  the  safety 
specifications  mandatory  for  all 
federally  assisted  buses.  In  many  cases. 
the  White  Book  specifications 
duplicated  or  confiicted  with  those  of 
NHTSA  and  MCS. 

Accordingly.  UMTA  is  withdrawing 
this  rulemaking.  In  addition,  because 
continuing  to  mandate  these 
requirements  only  for  ADB's  would 
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perpetuate  the  inequity,  UNfTA  has 
decided  to  terminate  its  requirement 
thdt  all  solicitations  for  ADB's  must 
include  the  specifications  which 
remained  as  mandaton,'  when  use  of  The 
White  Book  was  made  voluntary  on 
Octuber  1,  1982.  Thus,  use  of  the  White 
Book  IS  now  voluntary  for  all  model 
buses,  and  inclusion  of  these 
specillcations  is  now  also  voluntary. 

L^MTA  Docket  No,  84-D  will  be 
transferred  to  N'HTSA.  Any  issue 
rei^arding  bus  safety  standards 
henceforth  should  be  directed  to 
NifTSA  or  MCS.  as  appropriate 

Issued  on  Sep'eniberT  I98fl 
Alfred  A.  DeJliBovi. 
Ajminstrator. 

[FR  Doc,  88-20773  Filed  9-12-88;  8;45  am] 
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Notices 


This  section  o«  the  FEDERAL  REGISTER 
contains   documents   other   than   njles   or 
proposed   rutes  that  are   applicable  to  the 
public     Notices    ot    hearings    and 
investigations,    committee    moetif^gs.   agency 
decisions    and    ruhngs,    delegations   o* 
auttionty.    filing    o'    petitions    and 
apDi'caiions   and   agency   statements  of 
organization   and    functions   afe    examples 
of    docun>ents   appearing   m    this   section 


COMMISSION  ON  CIVIL  RIGHTS 

Illinois  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  IS  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Illinois  Advisory 
Committee  to  the  Commission  will 
convene  at  10:00  a.m.  and  adjourn  at 
3.00  p.m..  on  September  26. 1988.  at  the 
Palmer  House  and  Towers.  17  East 
Monroe.  Chicago.  Illinois.  The  purpose 
of  the  meeting  is  to  conduct  orientation 
for  the  newly  rechartered  Advisory 
Committee  and  to  discuss  program  plans 
for  FY  1989. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Hugh  J. 
Schwartzberg.  or  Melvin  lenkins. 
Director  of  the  Central  Regional  Division 
(816)  426-5253,  [TDD  816/426-5009). 
Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Division  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  a1  Washingtoo,  DC,  August  31. 1988. 
Susan  |.  Prado. 
Acting  Staff  Director. 
|FR  Doc.  86-20652  Filed  9-12-88;  8:45  am| 
BILLING  COOC  »33&-01-M 


Indiana  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  IS  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights. 
that  a  meeting  of  the  Indiana  Advisory 
Committee  to  the  Commission  will 
convene  at  1:00  p.m.  and  adjourn  at  4:00 
p.m.,  on  September  28.  1988.  at  the  Hyatt 


Regency  Hotel.  1  South  Capitol. 

Indianapolis.  Indiana.  The  purpose  of 
this  meeting  is  to  discuss  program  plans 
and  activities  for  FY  1989. 

Persons  desiring  additional 
information,  or  plarming  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  William  F. 
Har\'ey.  or  Melvin  Jenkins.  Director  of 
the  Central  Regional  Division  (8161  426- 
5253,  (TDD  816/426-5009).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  dale 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  August  31. 1988. 
Susao  |.  Prado, 
Acting  Staff  Director. 
IFR  Doc.  88-20653  Filed  9-12-88;  8:45  am) 
etUJMG  CODE  e3»-0l-M 


New  Hampshire  Advisory  Committee, 
Agenda  and  Notice  of  Publk;  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
thai  a  meeting  of  the  New  Hampshire 
Advisory  Committee  to  the  Commission 
will  convene  at  3:00  p.m.  and  adjourn  at 
5:00  p.m.  on  September  28. 1988.  at  the 
Center  Holiday  Inn,  Hawthorne  Room. 
700  Elm  Street.  Manchester.  NH  03101. 
The  purpose  of  the  meeting  is:  (1 )  To 
receive  a  briefing  from  invited  speakers 
on  the  treatment  of  language-minority 
students  in  the  New  Hampshire  public 
school  system,  and  (2)  plan  future  SAC 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Robert  A.  Wells 
603/625-6464  or  lohn  I.  Binkley.  Director 
of  the  Eastern  Regional  Division  of  the 
Commission  at  202/523-5264  or  TDD 
202/376-8117,  Hearing  impaired  persons 
who  will  attend  the  meeting  and  require 
the  services  of  a  sign  language 
interpreter  should  contact  the  Regional 
Division  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 
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Dated  at  Washington.  DC  Augusi  3t  19B8. 
Susan  ].  I^do. 

Acting  Staff  Director. 

|FR  Doc,  88-20655  Filed  9-12-88:  8:45  am| 

BILLING  COOe  ft3aS-«l-M 


Ohio  Advisory  Committee;  Agenda  and 
Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Ohio  Advisory 
Committee  to  the  Commission  will 
convene  at  12:00  p.m.  and  adjourn  at 
4:00  p.m..  on  September  29.  1988,  at  the 
Holiday  Inn — City  Centre.  175  Eastown 
Street.  Columbus,  Ohio.  The  purpose  of 
the  meeting  is  to  discuss  program  plans 
for  F\'  1989  and  brief  the  Committee  on 
civil  rights  issues  in  Toledo.  Ohio. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Donald  G. 
Prock,  or  Melvm  Jenkins,  Director  of  the 
Central  Regional  Division  1816)  426- 
5253.  (TDD  816/426-5009).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission, 

Dated  at  Washington.  DC.  August  31.  19ft8. 
Susan ),  Prado. 
Acting  Staff  Director, 
[W.  Doc,  88-20654  Filed  9-12-88:  8:45  am) 
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Washington  Advisory  Committee; 
Agenda  and  Notice  of  Public  Forum 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  the  Washington  Advisory 
Committee  to  the  Commission  will 
convene  at  1:00  p.m.  and  adjourn  at  4:00 
p.m.  on  September  23.  1988.  at  the 
Aladdin  Motor  Inn.  900  Capitol  Way. 
Olympia.  Washington  98501.  The 
purpose  of  the  meeting  is  to  plan  proje'  i 
activities  for  the  new  charter  period  and 
to  discuss  civil  rights  issues  affecting  the 
Slate  of  Washington. 
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Persons  desiring  addition.il 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Sharon  Bumala 
or  Philip  Monlez.  Director  of  the 
Resjional  Division.  (213}  894-3437,  (TDD 
213/894-0506).  Hearing  impaired 
persons  who  wil!  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter,  should  contact  the  Regional 
Division  office  at  least  five  (5]  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  August  31. 1988 
Susan  I  Prado, 
A  .'.r^SiJ^f Director. 
;  FR  Doc.  a8-20ft5e  Filed  9-12-Ba:  8:45  am) 

SILUNQ  C00€  C33S-0I-M 


Wisconsin  Advisory  CommittM; 
Agenda  and  Notice  of  Public  Meeting 

Notice  19  hereby  given,  pursuant  'o  the 
provisions  of  the  Rules  and  Regulations 
of  the  I'  S  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Wisconsin 
Advisory  Committee  to  the  Commisaion 
will  convene  at  10:00  a.m.  and  adjourn 
at  3:00  p.m..  on  September  27,  19d8.  rit 
the  Marc  Plaza,  509  W.  Wiscnnsm 
Avenue.  Milwaukee.  Wisconsin.  The 
purpose  of  ihis  meeting  is  to  conduct 
orientation  for  the  newly  rechartered 
Advisory  Committee  and  conduct 
program  planning  for  FY  1989. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Commiltee,  should  contact 
Committee  Acting  Chairperson.  |ames  L 
Baughman.  or  Melvin  lenkins.  Director 
of  the  Central  Regional  Division  (816) 
426-5253.  (TDD  816/426-5009)  Hearing 
impaired  persons  who  wil!  attend  the 
meeting  and  require  the  services  of  a 
sign  language  mterpreter,  should  contact 
the  Regional  Division  at  least  five  15) 
working  days  before  the  scheduled  date 
of  the  meetmg. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  August  31. 198a 
SusAo  ).  Prado. 
Acting  Staff  Diivctar 
[FR  Doc  8»~206S7  Filed  9-\2-&ii:  B:45  am) 


that  the  Wyoming  Advisory  Committee 
to  the  Commi.S8ion  will  convene  at  10:00 
a.m.  and  adjourn  at  2:00  p.m..  on 
September  24.  1988  at  the  Casper  HUton 
Inn.  800  North  Poplar,  Casper.  Wyoming 
82601.  The  purpose  of  the  meeting  is  lo 
plan  proiecl  activities  for  the  new 
charter  penod  and  to  discuss  civil  rishls 
issues  affecting  the  State  of  Wyoming. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Commillee,  should  contact 
Committee  Chairperson.  Donald  Tolin  or 
Philip  Montez.  Director  of  (he  Western 
Regional  Division  (213)  894-3437.  (TDD 
213/894-050fi).  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  sen/ices  of  a  sign  language 
interpreter,  should  contact  the  Regional 
Division  office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Cammission. 

D4t*:d  dl  Wdshington,  DC.  August  31. 19HB. 
Susan  |.  Prado. 

Acting  Staff  Director 

\rR  Doc.  68-20658  Filed  9-12-«a.fl:45am| 
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Wyoming  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  13  hereby  given,  purauan!  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Tetecommunicatlons  Equipment 
Technical  Advi»ory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Telecommunications 
Equipment  Technical  Advisory 
Committee  will  be  held  October  4.  1988. 
9:30  a.m..  Room  B-a41  at  the  Her+>erl  C 
Hoover  Building.  14th  Strpet  and 
Constitution  Avenue  NW  .  Washington. 
DC.  The  Committee  advises  the  Office 
of  Technology  and  Policy  Analysis  with 
respect  to  technical  questions  that  affect 
the  level  of  export  controls  applicable  to 
telecommunications  and  related 
equipment  or  technology. 

.^geDda 

Open  Session 

1  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  commenls 
by  the  public. 

3  Public  Comments  are  Solicited  on 
the  Appropriate  Control  Levels  for  CCL 
Entnes  1501.  1502  and  1531. 

4,  Bnefing  by  ATAT  on  Network 
Management  and  Control. 

5.  Discussion  on  Minimum  Essential 
Test  Equipment  and  Software  for  Semi- 
Knock  Down  Assembly  Kit 


Executive  Sessjon 

6.  Discussion  of  matters  properly 
classined  under  Executive  Order  1235B. 
dealing  wth  the  U.S.  and  COCOM 
control  program  and  strategic  cntena 
related  thereto. 

The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  lime  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10.  1988. 
pursuant  to  section  10(dl  of  the  Federal 
Advisory  Committee  Act.  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Commiltee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
5S2b|c){l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  (a){l]  and  (a](3).  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public.  A  copy  of  the  Notice  of 
Determination  lo  close  meetings  or 
portions  thereof  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility.  Room  662B.  U.S.  Department  of 
Commerce.  Washington.  DC.  For  further 
information  or  copies  of  the  minutes, 
call  Betty  Ferrell  at  (202J  377-2583. 

Date:  September  7. 1966. 
Betty  Anna  FarraU. 

Acting  Director.  Technical  Support  Staff. 
Office  of  Technology  &  Policy  AnaiysiM. 
|FR  Doc  68-20804  Piled  »-12-a8:  ft:4S  ami 
BIUMO  COOC  »(0-OT-M 


National  Institute  of  Standards  and 

Technology 

Malcolm  Baldrlge  National  Quality 
Award's  Panel  of  Judges;  Meeting 

AOENCV:  Ntilional  Instiluie  fur 
Standards  and  Technology,  Commerce. 
ACTION:  Notice  of  closed  meeting. 

SURtMARV:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  App., 
police  is  hereby  given  that  there  will  be 
a  closed  meeting  of  the  Panel  of  Judges 
of  the  Malcolm  Baldnge  National 
Quality  Award  from  Tuesday. 
September  27.  through  Thursday, 
September  29,  1388.  from  8:30  am  to 
5:00  p.m  each  day  The  Panel  of  judges  is 
composed  of  nme  members  prominent  in 
the  field  of  quality  management  and 
appointed  by  the  Secretary  of 
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Commerce.  The  purpose  of  this  meeting 
is  to  review  the  1988  Award  applications 
and  to  recommend  Award  recipients  to 
the  Secretary  of  Commerce  and  Director 
of  the  National  Institute  of  Standards 
and  Technology.  The  applications  under 
review  contain  trade  secrets  and 
proprietary  commercial  information 
submitted  lo  the  Government  in 
confidence, 

DATES:  The  meeting  will  convene 
September  27. 1988  at  8:30  a.m.  and 
adjourn  at  approximately  5:00  p.m.  on 
September  29,  1988.  The  entire  meeting 
will  be  closed, 

ADDRESS:  The  meeting  will  be  held  in 
Lecture  Room  C.  Administration 
Building.  National  Institute  of  Standards 
and  Technology.  Caithersburg. 
Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Curt  W.  Reimann.  Associate  Director 
for  Quality  Programs.  National  Institute 
for  Standards  and  Technology. 
Caithersburg.  Maryland  20899. 
telephone  number  (3011  975-2036. 

SUPPUMENTARV  INFORMATION:  The 

Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on 
September  6, 1988  that  the  meeting  of 
the  Panel  of  fudges  will  be  closed 
pursuant  to  section  10(dl  of  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  App., 
aa  amended  by  section  5[c)  of  the 
Government  in  the  Sunshine  Act,  Pub.  L. 
94-409.  The  meeting,  which  involves 
examination  of  records  and  discussion 
of  Award  applicant  data,  may  be  closed 
to  the  public  in  accordance  with  section 
552b(c)l4)  of  Title  5.  United  States  Code, 
since  the  meeting  is  likely  to  disclose 
trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential. 

Date:  September  7. 1988. 
Ernest  Ambler, 
Director. 

[FR  Doc.  88-20696  Filed  9-12-68:  H:4S  am) 
BOiJNa  COOC  I6tfr-1»-M 


National  Oceanic  and  Atmospheric 

Administration 

Gulf  of  Mexico  Fishery  Management 
Coundt;  Public  Meeting 

AOENCV:  National  Manne  Fisheries 
Serivce.  NOAA.  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meeting  of  its  Florida /Alabama 
Habitat  Advisory  Panel  at  the  Sheraton 
Grand  Hotel.  4860  West  Kennedy 
Boulevard.  Tampa,  FL  lo  discuss  the 
final  Corps  of  Engineers  Section  404 
Regulations,  the  Coar.tal  Barrier 


Resource  Act,  offshore  oil  and  gas 
leasing,  contaminants  in  estuanes  and 
marine  waters,  habitat  restoration 
research  efforis.  and  spoil  disposal  in 
Mobile  Bay.  The  public  meeting  will 
convene  on  September  27, 1988.  at  9 
a.m..  and  recess  at  5  p.m..  reconvene 
September  28  at  8:30  a.m..  and  adjourn 
at  noon. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  E.  Swmgle.  Executive  Director. 
Gulf  of  Mexico  Fishery  Management 
Council.  5401  West  Kennedy  Boulevard. 
Suite  881,  Tampa.  FL  33609;  telephone: 
(813)228-2815. 

Date:  September  8, 1966. 
Richard  H.ScJiaefer. 

Director.  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[PR  Doc  88-20820  Filed  9-12-88;  8:45  am| 
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New  England  Fishery  Management 
Council;  Public  Meeting 

AQENCV:  \dtion,il  Marine  Fisheries 
Service.  NOAA.  Commerce. 
The  New  England  Fishery 
Management  Council  will  convene  a 
public  meeting  on  September  Z2, 1988,  at 
8:30  a.m..  at  the  Ocean  Gate  Motor  Inn. 
Route  27,  Southport,  ME,  lo  discuss 
reports  of  the  Council's  Groundfish  and 
Foreign  Fishmg  Committees.  There  also 
will  be  updates  and  discussion  of 
billfish.  user  fees,  amendments  lo  the 
Magnuson  Fishery  Conservation  and    * 
Management  and  Marine  Mammal 
Prntection  Acts,  the  interjurisdictional 
fisheries  policy  and  the  12-mile 
territorial  sea  proclamation.  The  U.S. 
Department  of  Slate  will  give  a 
presentation  on  general  agreement  on 
tariffs  and  trade,  and  the  Council's  ad 
hoc  Committees  on  woHc  priorities  will 
review  its  conclusions.  The  public 
meeting  will  adjourn  on  September  22  at 
approximately  5  p  m. 
FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  G.  Marshall.  Executive  Director, 
New  England  Fishery  Management 
Council.  Suntaug  Office  Park.  5 
Broadway.  (Route  One).  Saugus,  MA 
01906;  telephone:  (617)  231-0422- 

DalG  September  a,  1988 
Richard  H.  Scbaefer. 

Director.  Office  of  Fisheries  Conservation  and 
Management.  National  Marine  Fisheries 
Sen-ic^. 

[FR  Doc  88-20819  Filed  &-ia-«8;  ft45  am) 
BKXING  COOE  3Sia-»-H 


North  Pacific  Fishery  Management 
Council;  Public  Meetings 

AOENCV:  National  Marine  Fisheries 
Service.  NOAA.  Commerce 

The  North  Pacific  Fishery 
Management  Council  and  its  advisory 
entities  will  convene  public  meetings  at 
the  Sheraton  Hotel.  Anchorage,  Ak,  ris 
follows: 

Council — will  convene  on  September 
28. 1988,  at  9  am.  Council  members  w  ill 
elect  officers  for  the  coming  year,  w  ;ll 
receive  status  of  stocks  reports  for 
groundfish  in  the  Gulf  of  Alaska  and  the 
Bering  Sea/Aleutian  Islands,  and  will 
set  harvest  quotas  and  initial 
apportionments  for  domestic  and  joint 
venture  fishenes  for  1989.  Final  approv.-.l 
of  harvest  levels  will  be  made  in 
December.  The  Council  also  will  re\  tew 
performance  of  domestic  harvesters  and 
processors. 

The  Council  will  review  public 
comments  on  two  sablefish  season 
alternatives  m  the  Gulf  of  .Alaska  and 
will  choose  a  preferred  alternative  to  !>e 
forwarded  for  Secretarial  review  and 
implementation.  Also  on  the  agenda  is 
Council  review  of  a  revised  bycatch 
amendment  for  the  Bering  Sea/Aleut^.^n 
Islands,  and  adoption  of  a  regulator* 
amendment  redt^fimng  directed  fishi:i>; 
based  on  the  recommendations  of  th-^ 
Council's  Bycatch  Committee.  The 
Council  also  will  consider  final  appr^A  il 
of  the  proposed  Bering  Sea /Aleutian 
Islands  King  and  Tanner  Crab  Fishen 
Management  Pldn  A  draft  salmon  p!.i~ 
will  be  consider*>d  for  approval  lo  go  :o 
public  review. 

The  Council  is  scheduled  lo  review 
public  comments  on  sablefish 
management  alternatives  for  the 
longline  fisheries  in  the  Gulf  of  Alaska 
and  Bering  Sea/Aleutian  Islands  and 
wil!  choose  a  preferred  alternative  for 
further  development  and  Secretarial 
review. 

Proposals  received  for  halibut 
management  will  be  reviewed  and  ih(>se 
proposals  meeting  Council  criteria  will 
be  sent  for  public  review  TheCounr:! 
also  will  consider  adoption  of  a  habit, it 
policy  and  review  further  developmo-  i 
of  future  of  groundfish  altematives. 

The  North  Pat-ific  Council  may  ny^r^\ 
with  the  Advisory  Pane)  and  the 
Bycatch  Commiltee  on  September  27  at 
10:30  a.m..  to  discuss  bycatch 
management.  Council  decisions  on  th^t 
issue  will  be  made  later  m  the  wevV 
Other  plan  team  and  workgroup 
meetings  also  may  be  held  on  short 
notice  during  the  week.  The  Council  v\  [\ 
meet  in  executive  session  at  least  once 
during  the  week  to  review  personnel 
end/or  other  appropriate  matters.  The 
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Council's  public  meeting  will  adjourn  on 
September  30. 

Sctentjfic  and  Statistical  Committee — 
will  convene  on  Sunday,  September  2S, 
198a  at  2:30  p.m..  at  the  Sheraton  Hotel. 

Advisory  Pane! — will  convene  on 
September  26  at  10:30  a.m..  also  at  the 
Sheraton  Hotel. 

Bycatch  Committee — is  scheduled  to 
convene  on  Saturday,  October  1,  1988.  at 
9  a.m..  at  the  North  Pacific  Fishery 
Management  Council's  office,  605  Fourth 
Avenue.  Anchorage.  AK. 

FOM  FURTHER  INFORMATION  CONTACT: 

Clarence  Pautzke.  North  Pacific  Fishery 
Management  Council.  P.O.  Box  103136. 
Anchorage.  AK  99510:  telephone  (90?) 
271-2809. 

Dale  September  1.  1988. 
Richard  H.  Scbaeffir. 

Director.  Office  of  Fisheries  Conservation  and 
Management.  S'ationol  \fanne  Fisheries 
Ser\'!ce 

IFR  Doc,  98-20821  Filed  9~^Z-^i&  8:45  am] 
BlUJMa  COOC  IS10-23-M 


National  Technical  Information 
Service 

Intent  To  Grant  Exduah/e  Patent 
Ucense;  GENELABS,  Inc. 

The  National  Technical  Infonnaiion 
Service  (NTIS).  U.S.  Department  of 
Commerce,  Intends  to  grant  to 
GENELABS.  Inc.  having  a  place  of 
business  in  Redwood  City.  CA.  an 
exclusive  right  in  the  United  States  and 
certain  foreign  countries  to  practice  th*? 
invention  embodied  in  U.S.  Patent 
Application  Serial  Number  7-169.033. 
"Novel  Neutrophil  Chemotactic  Factor 
Cloned  cDNA  and  Monoclonal 
Antibodies  Thereto."  The  patent  nghls 
in  this  invention  have  been  assigned  to 
the  United  States  of  Amenca.  as 
represented  by  the  Secretary  of 
Agriculture. 

The  intended  exclusive  license  will  be 
royally -bearing  and  will  comply  with 
the  terms  and  conditions  of  35  US.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest, 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
hcense  must  be  submitted  to  Papan 
Devnani.  Office  of  Federal  Patent 
Licensing.  NTTS,  Box  1423.  Springfield. 
VA  22151. 

A  copy  of  the  instant  patent 
application  may  be  purchased  from  the 
NTIS  Sales  Desk  by  telephoning  703/ 


487-4650  or  by  writing  to  NTIS.  5285  Port 
Royal  Road.  Springfield.  VA  22161. 
Oouglaf  I  Campion, 

Associate  Di.ffctor  Office  of  Federal  Patent 
Licensimi.  National  Technicaf  Information 
S'-'r.-ice.  U.S.  Depcrtment  of  Commerce. 
jFR  Doc  88-20775  Filed  9-lZ-fl8;  8:45  ain| 
SILUNO  COOC  U10-04-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Establishment  of  the  Chief  of  Staff's 
Special  Commission  on  the  Hotkh' 
Code  and  Honor  System  at  tt>e  United 
States  Military  Academy 

summary:  Under  the  provisions  of  Pub. 
L.  92-463,  "Federal  Advisory  Committee 
Act."  notice  is  hereby  given  that  the 
Chief  of  Staffs  Special  Commission  on 
the  Honor  Code  and  Honor  System  at 
the  United  Stales  Military  Academy  has 
been  determined  to  be  in  the  public 
interest  and  has  been  established.  The 
appruKimate  duration  of  the  Special 
Commission  will  be  six  months. 

The  Chief  of  Staffs  Specia! 
CuiiMiiission  on  the  Honor  Code  and 
Honor  System  at  the  United  States 
Military  Academy  will  review  the  Honor 
Code  and  Honor  System  at  the  U.S, 
Military  Academy  to  det^tmiine  the 
efficacy  of  their  slated  goals  in  relation 
to  the  structure  and  operation  of  the 
Military  Academy,  as  well  as  to  leader 
development  and  professional 
performance.  Specifically,  the  review 
will  consist  of  an  assessment  of  How 
the  Honor  System  supports  the 
educational  and  leadership  objt^fttjves  of 
the  Military  Academy:  whether  or  not 
there  is  an  adequate  balance  between 
cadet  and  faculty/staff  involvement  in 
the  Honor  System:  and.  the  degree  to 
which  the  Honor  Code  and  Honor 
System  can  assist  the  Military  Academy 
achie\'e  its  mission  and  purpose,  both 
now  and  in  the  future. 
Linda  M.  Byaum. 

A  Iiernate  OSD  Federal  Register  Umiuin 
0^:cer  Department,  of  Defense. 
Sf-piemtjer  a,  1988. 

[FR  Doc  88-20822  Filed  9-12-8&  8:45  am] 
WU-MQ  COOC  »tO-OI-« 


Addition  of  New  Programmatic 
Features  to  the  SOt  Techrtoiogy 
ApptlcatJons  Information  System  Data 
Base 

AOENCV;  The  Strategic  Defense  Initiative 
OrRamzalion  Office  of  Technology 
Applications.  DOD 
ACTtOM:  Pubhcation  of  the  Following 
Announcement  in  the  Federal  Register. 


SUMMARY:  The  Strategic  Defense 
Initiative  Organization  Office  of 
Technology  Applications  (SDIO/TA) 
has  developpd  the  Technolosy 
Applications  Information  System  (TAJS) 
to  identify  emerging  StrsteRic  Defense 
Initiative  technologips  with  spinoff 
potential  and  expedite  the  transfer  of 
these  lechmilosjies  The  SDIO  TAIS  is  a 
data  base  with  more  than  600 
unclassified,  nonproprietary  synopses  of 
technology  innovations  available  for 
re\  lew  by  researchers  and  developers  in 
the  Department  of  Defense  (DODl. 
ft^dtTrtl  agencies,  and  the  private  sector, 
A  new  feature  mcorporated  into  the 
1 AIS  is  descriptions  of  technological 
innovations  and  business  opportunities 
onginHling  from  two  programs  that  fund 
research  fur  SDIO,  The  Innovative 
Science  and  Technology  Program  and 
the  Small  Business  Innovative  Research 
Program.  Both  programs  address  a  broad 
range  of  innovative  research 
requirements  targeted  for  advances  in 
strategic  defense  systems.  Any  US 
citizen  or  corporation  can  access  the 
TAIS  by  computer  modem  once  a 
military  critical  technology  data 
agreement  has  been  completed  and 
ehgibiiity  certified  by  the  Defense 
Logistics  Agency  under  provisions  of 
DOD  Directive  5230,25,  Cantroi  of 
Unclassified  Technsrai  Data  with 
Military  or  Space  Applicatjon. 
Informaliun  regarding  quahfication  and 
certification  for  access  to  militarily 
critical  technology  may  be  obtained  by 
calhng  (ttOOj  DLA-DLSC.  biformation  on 
use  of  the  TAIS  is  available  by  caUmg 
SDIO/TA  at  (202)  693-1563. 
FOR  FURTHER  INFORMATION  CONTACT: 

SDIO/T/TA.  Room  1E1023.  The 

Pentagon.  Washington.  DC  20301-7100. 

(202)  693-1553, 

LM.  Bynuin. 

Alternate  OSD  Federal  Register  Uoison 

Officer.  Department  of  Defense. 

September?.  198& 

IFR  Doc  88-20752  Filed  9-U-e8;  8;4S  am) 
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Department  of  tt>e  Army 

Army  Science  Board;  Open  Meeting 

In  aauirdance  with  section  10(aH2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meetmg- 

Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Date  of  Meeting:  3  October  1988. 

Time:  0700-1700  hours. 

Place:  Pentagon.  Washington,  DC 

Afif^nda:  The  Array  Science  Board  Ad 
Hoc  Subgroup  on  Army  Family 
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Programs  will  be  hosted  by  the  Deputy 
Chief  of  Staff  for  Personnel. 
Headquarters.  E)epartment  of  the  Army 
The  subgroup  will  receive  briefrags  on 
the  Caliber  Study  of  the  Army's  Family 
Action  Plan  Process  and  conduct 
informal  discussions  with  selected  Army 
officials.  At  the  conclusion  of  the 
brieHngs,  Dr.  Glacel  will  meet  in  closed 
executive  session  with  the  subgroup 
members  from  1300-1700  hours  to 
finalize  the  arrangements  and  protocol 
to  be  used  for  their  study  effort.  This 
meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  appear 
before,  or  file  statements  with  the 
committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  The  ASB 
Administrative  Officer,  Sally  Warner, 
may  be  contacted  for  further 
information  at  [202)  695-3039/7046. 
SaDy  A.  Warner. 

Administrative  Officer.  Army  Science  Board. 
(FR  Doc.  88-20846  Piled  9-12-68;  6:45  am] 
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DEPARTMENT  OF  EDUCATION 

tCFDANOJ»4.004C| 

Invitation  for  Applications  for  New 
Awards  Under  Desegregation  of  Public 
Education;  Sute  Educational  Agency 
Desegregation  Program  for  Fiscal  Year 
1969 

Purpose:  Provides  grants  to  State 
Educational  Agencies  (SEAs)  to  enablp 
them  to  provide  technical  assistance 
(mchiding  Irainmg)  at  the  request  of 
school  boards  and  other  responsible 
govemraental  agencies,  in  the 
preparaiiun.  adoption,  and 
implementation  of  plans  for  the 
desegregation  of  public  schools  and  in 
the  development  of  effective  methods  of 
coping  with  special  educational 
problems  occasioned  by  desegregation. 

Deadline  for  Transmittal  of 
Apphcotions:  November  4.  1968. 

Deadline  for  Interfiovemmental 
Review:  ]anuary  4. 1969. 

Applications  A  vailoble:  September  16, 
1988. 

AvniJahle  Funds:  The  Department  has 
requested  S23,4.56.000  for  the 
Desegrepation  of  Public  Education 
Progr.-im  in  FY  1989.  of  which  $15.256.0(K) 
would  be  for  grants  to  SEAs  However. 
the  level  of  funding  is  contingent  upon 
final  Congressional  action. 

Estimated  Range  of  Awards:  $100,000 
to  $750,000. 

Estimated  A  verage  Size  of  A  wards: 
S387.B49. 

Estimated  Number  of  Awards:  53. 

Project  Period:  12  Months. 


Applicable  Regulations:  [a)  The 
Desegregation  of  Public  Education 
Regulations.  34  CFR  Parts  270  and  271, 
Hod  fbl  the  Education  Department 
General  Administrative  Regulations.  34 
CFR  Parts  75.  77,  76  79,  and  Part  80 
(Uniform  .Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments),  except 
that  34  CFR  75.200  through  75.217 
(relating  to  the  evaluation  and 
competitive  review  of  grants)  do  not 
apply  to  grants  awarded  under  34  CFR 
Part  271. 

For  Applications  or  Information, 
Contact:  Steven  L  Brockhouse.  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW..  Room  2059.  Washington. 
DC  20202-6438.  Telephone:  (202)  732- 
4342. 

Program  Authoiitr  U-S.C  2000c-a)CIOc-2: 
2O0OC-5 

Dated:  August  31. 1988. 
Beryl  DocMtt, 

Assistant  Secretary  for  Elementary  and 
Secxiadary  Educotion. 
IFR  Doc  aa-20772  Filed  9-12-88.  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

i  Docket  Nos.  £Sa8-56HX)0.  el  al. ) 

Interstate  Power  Co.,  et  al^  Electric 
Rate.  Small  Power  Production,  and 
Interiocking  Directorate  FlUngs 

Si^ptember  8  1986. 

Tatce  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Interstate  Power  Coccpany 

(Dockel  No.  ESa8-56-000] 

Take  notice  that  on  August  31.  I98a 
Interstate  Power  Company  filed  an 
application  with  the  Federal  Energy 
Regulator^'  Commission,  pursuant  to 
section  204  of  the  Federal  Power  Act, 
seeking  authorit>'  to  issue  $50,000,000 
principal  amount  of  short-term  notes  on 
or  before  December  31.  1989.  with  a  final 
maturity  dale  no  later  than  December 
31.1990. 

Comment  date:  September  29, 1968,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  The  UmoD  Light.  Heat  and  Power 
Company 

[Docket  No-  ES8ft-55-000| 

Take  notice  that  on  August  30,  1988. 
The  Union  Light.  Heal  and  Power 
Company  (Applicant)  of  Covington, 
Kentucky,  filed  an  application  pursuant 
to  section  204  of  the  Federal  Power  Act 


seeking  an  order  aulhorizjng  the 
issuance  of  unsecured  promissorj'  notes 
lo  commercial  b<tnks.  and  to  a 
commercial  paper  dealer  in  amounts  not 
exceeding  in  the  aggregate  $25,000,000  to 
he  Issued  on  or  before  December  31. 
1990,  with  a  final  matur.ly  no  later  than 
December  31. 1991. 

Comment  date:  September  29. 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E  Any  person  desiring  to  be  heard  or 
to  protest  said  Himg  should  file  a  motion 
to  inter\'ene  or  protest  with  the  Federal 
Energy  Regulator}  Commission.  823 
North  Capitol  Street  NE„  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214}  All  such  motions  or 
protests  should  be  fiied  on  or  before  thp 
comment  date  Protests  will  be 
considered  by  die  Commission  in 
determing  the  appropnale  action  to  bt 
taken,  but  will  not  serve  to  make 
proteslants  parlies  to  the  proceedmg. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiHng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Acting  Secretary 

\VK  Doc  88-20841  Filed  9-12-88  8-45  am) 
BILUNG  COOC  •7T7-01-M 


lOochet  No.  CIB8-94-001.  et  al.] 

Amoco  Production  Co^  et  aL; 
Applications  for  Blanket  Certificates 
With  Pregranted  Abandonment  or  for 
Amendment  of  Blanket  CerttfH^ates 
With  Pregranted  AbarxJonment  ' 

Septenibtr  9.  l9tMJ. 

Take  notice  that  each  Applicant  listed 
herein  has  filed  an  application  pursuant 
to  section  7  of  the  Natural  Gas  Act  and 
the  Federal  Energy  Reguldtorj- 
Commission's  {Commission)  regulaiions 
thereunder  for  a  blanket  certificate  with 
pregranted  abandonment  authonzation 
or  for  amendment  of  a  blanket 
ce/tificate  with  pregranted 
abandonment  authorization  for  the  term 
hsted  herein,  all  as  more  fully  set  forth 
in  the  applications  which  are  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Any  person  desiring  to  be  heard  or  lo 
protest  with  reference  to  said 
application  should  on  or  before 


'  This  noUctt  doet  ao<  provtdit  for  cviuobiltitioo 
for  heBrio^  of  the  severe]  matlert  covered  herein. 


35348 


Federal  Register  /  Vol.  53.  No.  177  /  Tuesday,  September  13.  1988  /  Notices 


September  23,  1988.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20428.  a  petition  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385-211,  385,214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 


in  determing  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  rules. 


Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lou  D.  CaalwU. 
Acting  Secretary. 


Docket  No.  and  date  Med 


Appftcant 


RaqiMStad  lormof 


cisa-94-oov  4-ia-d6 ' . 

Cifta-32^XtO.  2-26-06  . 


cia8-424-ooo,  *-ift-8a ' 

C188-425-000,  4-18-88  » 
0188-546-000,  7-25-^8  • 


A/Twco  Production  Co  PO  Boi  50979.  New  OrtMns.  LA  T0150 

Moori  CM  Corp,  Moo>i  0<l  EiDkysbon  &  Producing  Sooineast  inc ,  MoOte  Producing 

Texas  A  New  Mexico  inc    and  IMoM  Exploraiion  and  Produong  Nortn  Amenca 

inc  .  Nme  Greerway  Ptaza,  Smte  2700,  Houston,  TX  77046 

Amoco  Production  Co  _  ._ ^ _ , 

Exxon  Corp.  PO  Box  2iB0— floom  3229,  Houston.  TX  77242-2160- 


.  Dec  31. 1990. 


.  Hunt  On  Co ,  2900  intortifsl  One  Boihjng.  I40i  Elm  SlrMt.  OaMas.  TK  75202 


Do. 


Footnotas: 

'  Appltcation  to  amend  a  l^^ee-y«art  Dianket  Hmted-tenn  cartrficate  witti  pregranled  abandonment  iaaued  December  31.  1967.  «i  Docket  No-  CIBS-SA-OOO  lo 
tnchxJe  tnai  portKxi  o*  the  SectKxi  28  Dor>e  PieW.  Si  Martin  Pafls^,  Louisiana,  wfwrn  wa»  prevKXJSiy  covered  under  Amoco'*  FERC  Gas  Hate  ScheAiie  No  560  and 
♦or  wnicn  permanent  abafXJonfT>erit  was  granted  by  order  issued  August  7    '46^  "n  Docket  No  087-479-000 

■  A£)pi)canon  'or  a  permanent  biantiet  certificate  wilti  pregranted  atarvjoriment  to  authorize  sa>e9  of  gas  «t«cti  was  abandoned  by  Commission  order  and  gaa  tor 
wrfTtcfi  Mobtl  ^as  an  abandonment  apo''Cation  pend»r*g  oefore  the  Commission 

'  Amended  atxJt'cation  filed  June  30   i988 

•  AooiicaDon  lor  permar^ent  wan»<et  certr^caie  w-'f"  pteoranted  atMndonment  to  authonre  sales  oi  that  portion  o*  tne  gas  produced  from  Eugene  istartd  Btociis 
3C '  and  322  0*tsfvye  Louistane  previousry  covered  jn^ler  Amoco'3  FERC  Gas  Rate  5cf>edute  No  829  and  'or  wfiic*\  permanent  abandonment  wa&  granted  by  order 
jssued  Marcti  '0    '988  m  Docket  No  Ci88-i^'-000 

*  Appiicatxxi  *or  three-year  Wanhei  iimiteti-iefm  rertificate  «rttti  pregranted  atjaxxkxwnont  to  authonze  sales  o(  gas  wh»c*i  has  t)een  permanentty  abantloned  or 
*^>cf  las  Dee"  '^leased  from  3  ^s  sales  :fx^raci  Dy  the  purchaser 

"  AppiKiatior  'Of  a  rrree-y^a/  uani>et  nmned-'erm  certhcale  with  pregranifld  abandonment  to  authonze  sates  of  'commmod  or  dedlcalsd"  rtatural  gas  tor  wtvcn 
MuP!  r,as  receweO  aDanOonmer!  authonzatKXi 


jFR  Dnc,  cift-2()d43  Filed  9-12-fta;  8:45  am] 
BILLiMG  COOe  S7ir-<11-4I 

[Docfcftt  No*.  cpee-7ts-ooo.  m  sL] 

Tennessee  Gas  Pipeline  Co.,  et  al.; 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Tennessee  Gas  Pipeline  Coropwny 

(Docket  No  CPtje-ria-ooo) 

September  2.  1988 

Take  notice  that  on  August  25,  19B8. 
Tennessee  Gas  Pipeline  Company 
(Apphcant),  P  O.  Box  2511,  Houston. 
Texas  77252.  filed  in  Docket  .\o.  CP»8- 
718-000  a  request  pursuant  to  §§  157.205 
and  284,223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  284.223).  under  the 
Applicant's  blanket  certificate  issued  in 
Docket  No,  CP87-115-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  to 
provide  a  transportation  ser\'ice  for 
Enron  Gas  Marketing.  Inc.  (Enron),  a 
marketer,  alt  as  more  fully  set  forth  in 
the  request  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  stales  that  pursuant  to  a 
transportation  agreement  dated  June  22. 
1988.  and  an  amendment  of  the  same 
date,  it  proposes  to  transport  natural  gas 
for  Enron  from  various  receipt  puints 
located  offshore  Louisiana  and  in  the 
States  of  I^uisiana.  Texas,  and 
Mississippi,  to  various  delivery  points 


located  in  multiple  states.  Applicant 
avers  that  the  peak  day  quantities 
would  be  100,000  dekatherms.  average 
daily  quantities  1,296  dekatherms,  and 
that  the  annual  quantities  would  be 
473.040  dekatherms.  Applicant  further 
states  that  service  under  S  284. 223(a) 
commenced  July  7. 1986,  as  reported  in 
Docket  No.  ST88-5176  filed  August  12. 
1988.  No  facilities  would  be  constructed 
to  provide  the  transportation  service,  it 
IS  stated. 

Comment  date:  October  17, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Z.  Natural  Gas  Pipeline  Company  of 
America 

[Dorliet  No.  CP8»-717-OOOJ 
September  2. 198a. 

Take  notice  that  on  August  25. 1988. 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street. 
Lombard.  Illinois  60148.  filed  in  Docket 
No.  CP88-717-000  a  request  for 
authonzation  pursuant  lo  $}  157.205  and 
284.223{2)(b)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act, 
and  Natural's  blanket  certificate  issued 
in  Docket  No.  CP88-582-000.  for 
authorization  to  transport,  on  an 
interruptible  basis,  up  to  a  maximum  of 
30.000  MMBtu/d  (plus  any  additional 
volumes  accepted  pursuant  to  the 
overrun  provisions  of  Natural's  Rate 
Schedule  ITSl  forTejas  Power 
Corporation  (Tejas),  a  marketer  of 
natural  gas.  all  as  more  fully  set  forth  in 


the  request  on  file  with  (he  Commission 
and  open  to  public  inspection. 

It  is  stated  that  Natural  commenced 
the  transportation  of  natural  gas  for 
Tejas  on  July  1. 1968,  as  reported  in 
Docket  No.  ST88-5377  for  a  120  day 
period  ending  October  29. 1968.  Natural 
proposes  to  transport  an  average  daily 
quantity  of  10,000  MMBtu.  and  3,650,000 
MMBtu  on  an  annual  basis. 

Comment  date:  October  17.  1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

S.  Great  Lakes  Gas  Transcnissiim  Company 
IDockel  No  CP87-1M-00:31 
September  Z,  IQSfl. 

Take  notice  that  on  August  26.  1988. 
Great  Lakes  Gas  Transmission 
Company  (Petitioner)  2100  Buhl  Building, 
Detroit.  Michigan.  48228.  filed  in  Docket 
No.  CP87-164-O03  a  petition  to  amend 
the  order  issued  December  10.  1987.  in 
Docket  No.  CP87-164-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  to 
authorize  the  continued  transportation 
of  natural  gas  for  Southeastern  Michigan 
Gas  Company  (Southeastern),  a  natural 
gas  distribution  company,  for  an 
additional  year  to  December  10.  1989.  all 
as  more  fully  set  forth  in  the  petition  to 
amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection 

Petitioner  states  that  the  December  10, 
1967,  order  authorized  it  to  transport  up 
to  20.000  Mcf  of  natural  gas  per  day.  on 
an  interruptible  basis,  for  Southeastern 
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for  a  term  limited  to  the  earlier  of  one 
year  from  the  date  of  the  order  or  the 
date  on  which  Great  Lakes  accepted  a 
blanket  certificate  pursuant  to  §  284-221 
of  the  Commission's  Regulations. 
Petitioner  further  states  that 
Southeastern  has  requpsted  that  the 
transportation  service  be  continued  for 
an  additional  year,  to  December  10, 
1989.  as  was  originally  conlempUted  by 
the  parties-  Southeastern  and  Great 
Lakes  have  entered  mto  a  letter 
agreement  dated  August  12. 1986.  which 
would  provide  for  the  continuation  of 
the  transportation  service  to  December 
10. 1989,  it  19  Stated.  Great  Lakes  asserts 
that  no  other  change  in  the  current 
authorization  is  being  requested. 

Comtnent  dale:  September  23. 1988,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

4.  East  Teonessee  Natural  Gas  Company 

IDockfit  No.  CP86-724-Of>lj 
September  7.  1988. 

Take  notice  that  on  August  26. 1988. 
East  Tennesee  Natural  Gas  Company 
(Applicant),  P.O.  Box  10245,  Knoxville, 
Tennesaee  37d39-0245.  filed  in  Docket 
No.  CPae- 724-000.  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  that  Applicant  be 
allowed  to  establish,  construct,  and 
operate  new  delivery  paints  for  the 
Knoxville  Utihties  Board  (KUB)  and  the 
United  Cities  Gas  Company  (United 
Cities),  under  Applicant's  blanket 
certificate  issued  in  Docket  No.  CP82- 
412-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  establish  a  new 
delivery  point  for  KUB.  in  southern 
Knox  County,  Teiui*;ssee.  near  the 
crossing  of  Highway  33  and  Applicant's 
3300  Line  and  a  new  delivery  point  to 
United  Cities  at  the  site  of  the  Kingsport 
Regional  Service  Park  m  Sullivan 
County.  Tennessee  on  East  Tennessee's 
Kingsport  lateral  near  the  intersection 
of  Interstate  181  and  Stale  Road  93. 

The  quantities  of  natural  gas  to  be 
delivered  to  KUB  and  United  Cities  at 
each  of  the  new  delivery  points  will  be: 


Kue 

Unded 
anas 

Maiunm  Houf 

36  Mcf 

20  Mcf. 

service  areas  which  dn  not  presently 
have  gas  ser\ice  and  which  are  some 
distance  from  existing  distribution 
mams. 

It  is  stated  that  the  total  volumes  to  be 
delivered  to  KUB  or  Umted  Cities  after 
the  new  delivery  points  are  established 
will  not  exceed  the  total  volumes 
currently  authorized  for  delivery  to  KUB 
and  United  Cities  by  the  Applicant 
Further.  Applicant  states  thai  no 
existing  tariff  of  Applicant  prohibits  the 
activity  proposed  herein. 

Comment  date:  October  24.  1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Midwestern  Gas  Transmission 
Company 

[Docket  No.  CPB8-723-O00I 

Scpteoitxr  7,  isaa. 

Take  notice  that  on  August  26, 1988. 
Midwestern  Gas  Transmission 
Company  (Midwestern),  lOlO  Milam. 
Houston.  Texas  77002,  filed  in  Docket 
No.  CP88-723-000  an  apphcation 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  authorization  to  transport 
natural  gus  for  21  shippers,  all  as  mon? 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Midwestern  proposes  to  transport  on 
an  interruptible  basis,  up  to  2.772.450  Dt 
per  day  for  the  account  of  21  sluppers  as 
follows: 


Shlppar 


1 .  Cibola  Corporation _ 

2  Peoples  Natural  Gas  Company...-, — ... 
3.  TaxPar  Energy,  'fw: 


4.  Weslam  Motftano  Company . 

S-  Wiacan&tn  PommtA  Uora  Company^ 

6  TXG  Gas  Marketing  Company 

7,  Spot  D^arhM  Corporabon 

8  Standard  Gas  Maiiteting  Company .... 

9  ANR  Gathemg  Company.. 


10  Amoco  Enargy  TradngCocpotabon- 

11  J  a  Sunptoi  Company 

12  Tenngssco  Corporaton ._...^._„. 

13  Tha  Prodar  A  GamMa  Pipor  Ptoi»- 
ucts  Company 

14  Canadar.  OcoOental  Mark»*fl9tac— 

15  Mow  Or:  :Ari^d  .tU 

16  CV  Ene'gy  hi»8r*r't)rrg  Inc .— 

17  Alenco  naaouroos  mc - 

16.  Ease  naaojcas  Canada  Uted 

19  Nonham  Minnesota  UtMes 

20,  Suncor,  (nc..- — 

21  Nonham  States  Powwr  Company 


Volume 


100.000 
100.000 
100.000 
400.000 
100,000 
100.000 
100.000 
100,000 

se&ooo 

150.000 
3/)00 

<00.000 

S0.3S0 
100,000 
100.000 
100.000 

6B000 

saooo 

46300 
100.000 
117.300 


Applicant  states  that  additional 
delivery  points  to  KUB  and  United 
Cities  will  enable  these  distributors  to 
serve  growing  portion  of  their  existing 


It  IS  slated  that  the  proposed  ser\ice 
involves  Ntidwestems  northern  system. 
Midwestern  states  that  gas  would  be 
received  and  delivered  a\  various  points 
as  set  forth  in  the  Precedent  Agreements 
with  each  shipper  contaiiu^d  in  E.\hibit  1 
of  the  apphcation.  Midwestern  proposrs 
to  charge  each  shipper  the  rale  set  forth 
in  Midwestem"s  Rale  Schedule  IT-2. 


Midwestern  states  that  the  proposed 
transportation  »er\nces  are  necessary  !ti 
meet  the  shipper  s  existing  as  well  as 
futiu^  requirements  and  that  the 
services  would  also  provnde  access  lo 
alternate  sources  of  supply  and  marke'f 

Comment  date:  September  28,  1988,  :n 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice 

6.  Southern  Natural  Gas  Company 

[Docket  No.  CP88-690-000] 
Seplerobcr7.  1968. 

Take  notice  that  on  August  17. 1988. 
Southern  Natural  Gas  Company 
(Southern).  Post  Office  Box  2563. 
Birmingham.  Alabama  35202-2563,  filed 
in  Docket  No.  CP88-690-000.  as 
supplemented  August  30. 1988.  a  request 
for  authorization  pursuant  to  5§  157  2o5 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
and  Southern's  blanket  certificate  issued 
at  Docket  No.  CP82-4O6-O00,  to  abandon 
certain  regulating  and  measurement 
facilities  and  thereby  to  change  the 
operation  of  three  existing  delivery 
points  by  altering  the  Contract  Delivery- 
Pressure  at  those  points,  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Southern  slates  that  it  is  currently 
authorized  to  sell  and  deliver  natural 
gas  to  Alabama  Gas  Corporation 
(Alagasco)  at  the  Opelika  No.  1  point  of 
deliver>'  (Opelika  No.  1)  the  Opelika  No. 
2  point  of  delivery  (Opelika  No.  2)  and 
its  Fairfax-Shawmut  Area  Station  No.  1. 
also  known  as  the  Sbawmul-Langdale 
point  of  delivery  (Shawmut-Landgale) 
under  the  currently  effective  Exhibit  A 
lo  the  Service  Agreement  between 
Southern  and  Alagasco  dated 
September.  19. 19^. 

It  is  also  staled  that  Southern 
currently  delivers  gas  supplies  to 
Alagasco  at  Opelika  Na  1  at  a  current 
delivery  pressure  of  1 50  psig.  at  Opplika 
No.  2  at  a  contract  delivery  pressure  of 
150  psig  and  at  Shawmjt-LanjKiate  at  u 
Contract  delivery  presusre  of  150  psig  It 
is  maintained  that  Alagasco  has 
requested,  and  Southern  has  agreed  to 
deliver)'  mainline  pressure  at  Opelike 
No.  1,  Opehka  No.  2  and  Shawmut- 
Langdale.  It  is  further  maintained  that  a5 
a  result  of  the  increased  delivery 
pressure,  Southern  proposes  to  abandon 
one  2-incb  and  one  2.5Hnch  rrgiiletar 
and  appurtenant  facilities  at  Opelika 
No.  1.  two  Z-inch  regulators  and 
appurtenant  facilities  at  Opehka  No.  2, 
and  one  2-inch  and  one  linch  regulator 
and  appurtenant  facL')*ies  at  Shawmut- 
Langdale  which  allow  for  dehven,'  of  ihe 
current  contract  delivery  pressure  al 
those  points  of  delivery  and  would  no 


35350 


Federal  Register  /  Vol.  53.  No.  177  /  Tuesday.  September  13.  1988  /  Notices 


lanRpr  be  necessary  upon  delivery  of 
mainline  pressure.  In  addition.  Southern 
proposes  lo  abandon  two  6-inch  orifice 
meter  runs  and  replace  them  with  two  4- 
inch  onfice  meter  runs  at  Opelika  No.  1 
in  order  to  operate  Opelika  No.  1  at  an 
effective  capacity  in  conformance  with 
Alasaaco  s  contract  demand  at  that 
station. 

Southern  states  that  the  abandoninent 
and  increase  in  delivery  pressure 
proposed  in  this  application  would  not 
result  in  any  termination  of  service,  and 
that  said  changes  would  not  result  m  a 
change  to  the  contract  demand  of 
Alagasco  at  the  Opelika  .Area  Delivery 
Point  or  the  Fairfax-Shawmut  .\rea 
Dehvery  Point.  Further,  Southern  stales 
that  (1)  it  has  sufficient  capacity  to 
accomplish  deliveries  at  the  revised 
dehvery  pressure  without  detnment  or 
disadvantage  to  its  other  customers;  (2) 
deliveries  at  the  increased  delivery 
pressure  would  have  no  significant 
impact  on  Southern's  peak  dtiy  and 
annual  delivenes;  and  (3)  the 
abandonment  and  change  are  not 
prohibited  by  any  existing  tariff  of 
Southern, 

Comment  date:  October  24,  1988.  in 
accordance  wtlh  Standard  Paragraph  G 
at  the  end  of  this  notice, 

Standard  Paragraphs 

F-  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capital  Street  N'E..  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385  214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropnate  action  to  be  taken  but  will 
no  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therem  must  file  a  motion  to  mtervene  m 
accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authonty  contained  in  and  subiect  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  heanng  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 


certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  lo  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing- 

G  Any  person  or  the  Commissions 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  3B5.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  lo 
$  157^05  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  lo 
be  authonzed  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  af'er  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natiu'al  Gas  Act. 
Lois  D.  Casbell. 
Acting  Secretary. 

[VR  Doc.  8d-2t)737  Filed  9-t2-aa  8:45  ttm] 
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[Docket  Nos.  CP8S-68S-000,  ct  aU] 

United  Gas  Pipe  Line  Co..  et  al.;  Natural 
Gas  Certificate  Filings 

September  7.  itiaa 

Take  nobce  that  the  fotlowring  filings 
have  been  made  with  the  Commission: 

1.  United  Gas  Pipe  Line  Company 

[Docket  No  CP88-6ft5-00nj 

Take  notice  that  on  August  16. 1988. 
I'nited  Gas  Pipe  Line  Company  (Uniled). 
P  O  Box  1478.  Houston.  Texas  77251- 
1478.  filed  in  Docket  No  CP88-685-000. 
a  request  for  authorization  pursuant  to 
S9  157.205  and  157.21B(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act,  and  L'nited's  blanket 
certificate  issued  m  Docket  No.  CPB2- 
430-000.  for  authorization  to  (a) 
abandon  the  sales  ser\'ice.  (b)  abandon 
0.36  mile  of  2-inch  pipeline,  and  (c)  to 
remove  the  metenng  station  and 
appurtenant  facilities  being  used  to 
deliver  natural  gas  on  its  system  to 
Cavenham  Forest  Industnes.  Inc. 
(Cavenham).  a  direct  industrial  sales 
customer  all  as  more  fully  set  forth  In 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 


It  is  staled  that  Cavenham  serviced  its 
Gulfport  Creosoling  Plant  located  in 
Harrison  County,  Mississippi  with  this 
gas.  Further,  the  service  was  authorized 
at  Docket  No.  CP87-26O-000  and  the 
contract  expiration  date  was  January  1. 
1988. 

United  also  states  that,  by  letter  dated 
April  13, 1986.  Cavenham  has  consented 
to  the  abandonment  proposed  herein 
and  that  the  removal  of  the  metering 
facilities  and  the  abandonment  of 
United's  2-inch  pipehne  would  be 
accomplished  without  detriment  or 
disadvantage  to  its  other  existing 
customers. 

Comment  date:  October  24.  1966,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice, 

2.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP88-74»-000) 

Take  notice  that  on  August  31.  1966. 
United  Gas  Pipe  Line  Company  [United). 
P.O.  Box  1478.  Houston.  Texas  77251- 
1478.  filed  in  Docket  No  CP88-749-000  a 
prior  notice  request  pursuant  to 
$9  157.205  and  264.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
an  interruptible  basis  on  behalf  of 
International  Paper  Company 
(International),  an  end  user  of  natural 
gas.  under  its  blanket  certificate  issued 
in  Docket  No.  CPe8-6-000,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commissitin  and  open  to 
public  inspection. 

United  states  that  it  proposes  to 
transport  on  an  interruptible  basis 
pursuant  to  a  gas  transportation 
agreement  dated  February  17.  1988,  a 
maximum  daily  quantity  of  2.060  MMBlu 
of  natural  gas.  United  further  states  that 
service  commenced  |uly  21.  1986.  as 
reported  m  Docket  No  ST88-5344. 
pursuant  to  S  264.223(a)  of  the 
Commission's  Regulations,  United 
further  states  that  the  average  day  and 
annual  quantities  would  be  2.060  MMBtu 
and  247.200  MMBtu.  respectively. 

Comment  date:  October  24. 1986.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice, 

3.  Tennessee  Gas  Pipeline  Company 
(Oocket  No.  CPba-:* 50-0001 

Take  notice  that  on  August  31,  1988. 
Tennessee  Gas  Pipeline  Company. 
(Tennessee).  PO.  Box  2511.  Houston. 
Texas  77252.  filed  in  Docket  No  CP8&- 
750-000  a  request  pursuant  to  S  157.205 
of  the  Commissions  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  The  Polaris 
Pipeline  Corporation  (Polaris),  a 
marketer,  under  the  certificate  issued  in 
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Docket  No.  CP87-n5-O00  on  June  18. 

1967.  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  application  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  July  21, 

1968.  and  three  amendments,  all  dated 
|aly  29,  1988.  it  proposes  to  transport  up 
to  50,000  dekatherms  (dt)  per  day 
equivalent  of  natural  gas  on  an 
interruptible  basis  for  Polaris  from 
points  of  receipt  listed  in  Exhibit  "A"  of 
the  agreement  which  accompanies  the 
application  to  delivery  points  also  listed 
in  Exhibit  "A",  which  transportation 
service  involves  interconnections 
between  Tennessee  and  various 
transporters.  Tennessee  states  that  it 
would  receive  the  gas  at  various  existing 
points  offshore  Louisiana  and  in  the 
states  of  Louisiana,  Texas  and  Alabama, 
and  that  it  would  transport  and 
redeliver  the  gas  to  Polaris  in  multiple 
states. 

Tennessee  advises  that  service  under 
§  264.223(al  commenced  August  1, 1966. 
as  reported  in  Docket  No.  ST86-52M 
(filed  August  16, 1988).  Tennessee 
further  advises  that  it  would  transport 
6.918  dt  on  an  average  day  and  2.525.070 
dt  annually. 

Comment  date:  October  24.  196a  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Tennessee  Gas  Pipeline  Company 

(Docket  No,  CP8a-751-OOOl 

Take  notice  that  on  August  31. 1988. 
Tennessee  Gas  Pipeline  Company. 
(Tennessee),  PO  Box  2511.  Houston. 
Texas  77252.  filed  in  Docket  No.  CP86- 
751-000  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Energy 
Marketing  Exchange.  Inc..  (Energy),  a 
marketer,  under  the  certificate  issued  in 
Docket  No.  CP87-115-000  on  June  18, 
1967,  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  application  that  is  on  file 
with  the  Commission  and  open  lo  public 
inspection. 

Tennessee  states  that  pursuant  lo  a 
transportation  agreement  dated  July  22. 
1988,  it  proposes  lo  transport  up  to 
20.500  dekatherms  (dt)  per  day 
equivalent  of  natural  gas  on  an 
interruptible  basis  for  Energy  from 
points  of  receipt  listed  in  Exhibit  "A"  of 
the  agreement  which  accompanies  the 
application  to  dehvery  points  also  listed 
in  Exhibit  "A",  which  transportation 
service  involves  interconnections 
between  Tennessee  and  various 


transporters.  Teruiessee  states  that  it 
would  receive  the  gas  at  various  existing 
points  offshore  Louisiana  and  in  the 
State  of  Louisiana,  and  that  it  would 
transport  and  redeliver  the  gas  at  an 
interconnection  between  Tennessee  and 
Varibus  Corporation  at  Beckwith  Creek 
in  Calcasieu  Parish.  Louisiana. 

Tennessee  advises  that  service  under 
S  264.223(a)  commenced  August  1. 1966. 
as  reported  in  Docket  No.  STe6-5365 
(filed  August  24. 1986).  Tennessee 
further  advises  that  it  would  transport 
4.955  dt  on  an  average  day  and  1.808,575 
dt  annually. 

Comment  date:  October  24. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Tennessee  Gas  Pipeline  Company 

(Docket  No.  CP»6-7 53-000) 

Take  notice  that  on  August  31. 1968. 
Termessee  Gas  Pipeline  Company. 
(Tennessee).  P.O.  Box  2511.  Houston. 
Texas  77252.  filed  m  Docket  No.  CPe6- 
753-000  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Access  Energy 
Corporation  (Access),  a  marketer,  under 
the  certificate  issued  in  Docket  No. 
CP87-115-000  on  June  18. 1987.  pursuant 
to  section  7  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  application 
that  is  on  file  with  the  Commission  and 
open  to  public  inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  July  28, 
1986.  as  amended  August  4.  1968,  it 
proposes  lo  transport  up  lo  30.000 
dekatherms  (dl)  per  day  equivalent  of 
natural  gas  on  an  interruptible  basis  for 
Access  from  points  of  receipt  listed  in 
Exhibit  "A"  of  the  agreement  which 
accompanies  the  application  to  delivery 
points  also  listed  in  Exhibit  "A",  which 
transportation  service  involves 
interconnections  between  Tennessee 
and  various  transporters.  Tennessee 
states  that  it  would  receive  the  gas  at 
various  existing  points  offshore 
Louisiana,  offshore  Texas,  and  in  the 
stales  of  Texas.  New  York  and 
Pennsylvania,  and  that  it  would 
transport  and  ultimately  redeliver  the 
gas  in  Ohio- 
Tennessee  advises  that  service  under 
§  264.223(a)  commenced  August  2, 1988. 
as  reported  in  Docket  No.  ST68-5373 
(filed  August  24. 1968).  Tennessee 
further  advises  that  it  would  transport 
2.937  dt  on  an  average  day  and  1,072.005 
dt  annually. 

Comment  date:  October  24.  1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


6.  Tennessee  Gas  Pipeline  Company 

(Docket  No.  CP-88-754-000] 

Take  notice  that  on  August  31, 1986. 
Tennessee  Gas  Pipelme  Company, 
(Tennessee).  P.O.  Box  2511.  Houston. 
Texas  77252.  filed  in  Docket  No.  CPB6- 
754-000  a  request  pursuant  to  §  157. 20S 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (IB  CFR  157.205)  for 
authorization  lo  provide  a 
transportation  service  for  Superior 
Natural  Gas  Corporation  (Superior),  a 
marketer,  acting  on  behalf  of  itself  and 
as  agent  for  Walter  Oil  &  Gas 
Corporation,  under  the  certificate  issued 
in  Docket  No.  CP87-115-000  on  June  18, 

1987.  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  application  that  is  on  file 
with  the  Commission  and  open  lo  public 
inspection. 

Tennessee  stales  that  pursuant  to  a 
transportation  agreement  dated  )uly  21 
1968.  it  proposes  to  transport  up  to 
50.000  dekatherms  (dt)  per  day 
equivalent  of  natural  gas  on  an 
interruptible  basis  for  Superior  from 
points  of  receipt  listed  in  Exhibit  "A"  of 
the  agreement  which  accompanies  the 
application  to  delivery  points  also  listed 
in  Exhibit  "A",  which  transportation 
service  involves  interconnections 
between  Tennessee  and  various 
transporters.  Tennessee  states  that  it 
would  receive  the  gas  at  various  existing 
points  offshore  Louisiana,  offshore 
Texas,  and  in  the  states  of  Louisiana. 
Texas  and  Alabama,  and  that  it  would 
transport  and  redeliver  the  gas  to 
Supenor  in  multiple  stales. 

Tennessee  advises  that  service  under 
Section  284.223(a)  commenced  August  4. 

1988.  as  reported  in  Docket  No.  ST8&- 
5375  (filed  August  24. 1988).  Tennessee 
further  advises  that  it  would  transport 
1.962  dt  on  an  average  day  and  723.430 
dt  annually. 

Comment  dote:  October  24. 1966.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice, 

7.  Tennessee  Gas  I^peline  Company 

[OockeT  No  CPa8-752-0O0l 

Take  notice  that  on  August  31. 1988, 
Tennessee  Gas  Pipeline  Company. 
(Tennessee).  PO.  Box  2511,  Houston, 
Texas  77252.  filed  in  Docket  No.  CP86- 
7.52-000  a  request  pursuant  to  §  157.205 
of  the  Commission  8  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Cilirens  Gas 
Supply  Corporation  (Citizens),  a 
marketer,  under  the  certificate  issued  in 
Docket  No.  CP87-115-000  on  June  18. 
1987,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
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forth  m  the  application  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Tennessee  states  thai  pursuant  to  a 
transportation  agreement  dated  [uly  28, 
1988.  as  amended  August  12, 1988,  it 
proposes  to  transport  up  to  150.000 
dekatherms  (dt)  per  day  equivalent  of 
natural  gaa  on  an  inteiruplible  basis  for 
Citizens  from  points  of  receipt  listed  in 
Exhibit  "A"  of  the  agreement  which 
accompanies  the  application  to  delivery 
points  also  bsted  in  Exhibit  "A",  which 
transportation  service  involves 
interconnections  between  Tennesaet! 
and  various  transporters.  Tennessee 
states  that  it  would  receive  the  gas  at 
vanous  existing  points  offshore 
Louisiana  and  in  the  states  of  Louisiana. 
Texas.  New  Jersey.  New  York.  Alabama. 
Kentucky.  Pennsylvania  and 
Massachusetts,  and  that  it  would 
transport  and  redeliver  the  gas  at  an 
interconnection  between  Tennessee  and 
Columbia  Gas  Transmission  Company 
located  at  North  Ceredo,  Wayne  County. 
West  Virginia. 

Tennessee  advises  that  service  under 
§  284.223(a)  commenced  August  8.  1988. 
as  reported  m  Docket  No  ST88-5371 
(filed  August  24.  1988).  Tennessee 
further  advises  that  it  would  transport 
9,117  dl  on  an  average  day  and  3.327,703 
dt  annually, 

Comment  datR:  October  24. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No-  CP-aa-ns-ono] 

Take  notice  that  on  August  24. 1988, 
Panhandle  Eastern  Pipe  Une  Company 
(Panhandle].  P  O.  Box  1642.  Houston. 
Texas  77251-1642.  filed  in  Docket  No. 
CPB8-713-000  a  request  pursuant  to 
%\  157.205(b|  and  284.223  of  the 
Commissions  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
provide  a  transportation  service  for 
Citizens  Gas  Supply  Corporation 
(Citizens},  a  marketer,  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
585-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  with  the  Commission 
and  open  to  public  inspection 

Panhandle  states  that  it  proposes  to 
transport  natural  gas  for  Citizens  from 
various  receipt  points  located  in  Texas. 
Oklahoma.  Kansas.  Colorado.  Wyoming. 
nimois.  Louisiana,  offshore  Texas. 
offshore  Louisiana,  and  Canada. 
Panhandle  proposes  to  transport  the  gas 
to  a  delivery  point  located  in  Clark 
County.  Kansas  pursuant  to  a 
transportation  agreement  with  Citizens 
dated  June  15. 1988.  Panhandle  states 


that  Pacific  Gas  and  Electric  Company, 
and  San  Diego  Gas  and  Electric 
Company  are  the  purchasers  of  the  gas. 
PanhandJe  further  states  that  the 
maximum  daily,  average  and  annual 
quantities  that  it  would  transport  for 
Citizens  pursuant  to  the  referenced 
agreement  would  be  120.000 
dekatherms,  40.000  dekatherms  and 
14.600,000  dekatherms,  respectively. 

Panhandle  mdicates  that  in  a  filing 
made  with  the  Commission  in  Docket 
ST88-4782.  it  reported  that 
transportation  service  for  Citizens 
commenced  on  June  17.  1988  under  the 
120-day  automatic  authonzation 
provisions  of  %  2«4.233la|. 

Comment  date:  October  24. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice 

9.  Tarpon  Transmission  Company 

[Docket  No.  CP8fl-721-000l 

Take  notice  that  on  August  26. 1988, 
Tarpon  Transmission  Company, 
(Tarpon).  P.O.  Box  1478.  Houston.  Texas 
77251-1478.  filed  m  Docket  No.  CP88- 
721-000  a  request  pursuant  to  55  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authonzation  to  provide  an 
interruptible  transportation  sen-'ice  for 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transcol.  and  interstate 
pipeline,  under  its  blanket  certificate 
issued  in  Docket  No.  CPBe-89-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  m  the 
request  with  the  Commission  and  open 
to  public  inspection. 

Tarpon  stales  that  It  proposes  to 
transport  natural  gas  from  a  point  of 
receipt  located  in  Eugene  Island  Area, 
Blocks  381.  offshore  Louisiana  to  a  point 
of  delivery  located  in  Block  274  of  the 
Ship  Shoal  Area.  South  Addibon. 
offshore  Louisiana. 

Tarpon  further  states  that  the 
maximiim  daily,  average  and  annual 
quantities  that  it  would  transport  for 
Tranaco  would  be  31,050  MMBtu 
equivalent.  3.105  MMBtu  equivalent  and 
1.133.325  MMBtu  equivalent, 
respectively. 

Tarpon  indicates  that  in  Docket  No. 
ST88-5140.  filed  with  the  Commission 
on  August  9.  1988.  it  reported  that 
transportation  service  for  Transco  began 
on  August  9.  1988  under  the  120-day 
automatic  authorization  provisions  of 
5  284.233(al- 

Comment  date.  October  24.  1988.  in 
accordance  with  Standard  G  at  the  end 
of  this  notice. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 


the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
5  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.2051  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
he  authorized  effective  the  day  after  the 
lime  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gaa  Act. 

LouU  D.  Cashell 

Actmff  Secretary. 

|FK  Uoc  88-20726  Tiled  9-12-88;  8:45  am) 
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(Oocfcfti  No.  TM89-1-«1-000] 

Bayou  Interstate  Pipeline  System; 
Proposed  Change  In  FERC  Gas  Tariff 

S*'pteiTiber8,  1988. 

Take  notice  that  on  August  31.  1988, 
Bayou  Interstate  Pipeline  System 
(Bayou)  tendered  for  filing  Seventh 
Revised  Sheet  No  4  to  be  a  part  of  its 
FERC  Gas  Tariff, 

Bayou  states  the  proposed  tariff  sheet 
provides  a  mechanism  for  Bayou  to 
recover  from  its  customers  annual 
charges  assessed  it  by  the  Commission 
pursuant  to  Part  382  of  the  Commission's 
Rtfgulations. 

A  copy  of  this  filing  was  mailed  to 
Bayou's  jurisdictional  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  55  385-214 
and  385-211.  AU  such  motions  or  protests 
must  be  filed  on  or  before  September  15. 
1988.  Protests  will  be  considered  by  the 
CommiBsiun  in  determining  the 
rppropnale  action  to  be  taken,  but  will 
not  serve  to  make  protestanls  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commisflion  and  are  available 
for  public  inspection. 
Lois  D.  Casb^ 
Acting  Secivtary. 

[FK  D«r.  m~20a»B  Filed  »-12-«B:  8:45  am] 
BIUJNO  COOC  «7iT-0i-« 
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(Docket  No.  TMa»-1-«3-000] 

Carnegie  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

Sep1<»mbGr7.  1988 

Take  notice  that  Carnegie  Natural  Gas 
Company  ("Carnegie")  on  August  31. 
1988.  tendered  for  filing  the  following 
revised  tariff  sheets  in  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1: 
Fourth  Revised  Sheet  No.  15 
Tenth  Revised  Sheet  No.  47 
Second  Revised  Sheet  No.  47a 
Tenth  Revised  Sheet  No.  48 

The  proposed  effective  date  is 
October  1,1988. 

Carnegie  states  that  it  is  amending  its 
sales  and  transporattion  rate  schedules 
to  reflect  its  Commission-authorized 
Annual  Charge  Adjustment  ("ACA") 
unit  charge  of  $.0018.  Carnegie  states 
that  this  filing  is  submitted  in 
compliance  with  §  I54.38(d)(6)[iii)  of  the 
Commission's  Regulations  and  section 
24.3  of  the  General  Terms  and 
Conditions  of  Carnegie's  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1. 

Carnegie  states  that  copies  of  the 
filing  were  served  upon  Carnegie's 
jurisdictional  customers  and  interested 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulator)'  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  5§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  15, 1968.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Luis  D.  Caahell. 
Acting  Sectviari'. 
|FR  Doc.  S8~20730  Filed  9-1Z-88;  8:45  am] 

BIUMO  CODE  B7l7-0t-<l 


(Docket  Nos.  RPU-217-001  andTM89-1- 
22-0001 

CNG  Transmission  Corp.;  Proposed 
Changes  In  FERC  Gas  Tariff 

SoplemberB.  Id88. 

Take  notice  that  CNG  Transmission 
Corporation  ( "CNG '),  on  August  30. 
1968.  pursuant  to  the  Commission's 
^ugust  12, 1968.  suspension  order  in 


Docket  No.  RP88-217-000.  and  the 
Federal  Energy  Regulatory  Commission 
Annual  Charge  Adjustment  Provision, 
section  14  of  the  General  Terms  and 
Conditions  of  CNG's  tariff,  filed  the 
following  revised  tariff  sheets: 

Volume  No-  I: 

Original  Sheet  Nos.  46. 47.  48,  IBOF  and 

leOG 
First  Revised  Sheet  Nos,  40. 41.  42,  43. 

44. 45.  160A.  160B.  160C.  IdOD.  and 

180E 
Third  Revised  Sheet  No.  31 
Second  Revised  Sheet  Nos.  32,  51,  52.  58. 

6a  as  and  86 

Volume  No.  2: 

First  Revised  Sheet  Nos.  250  and  290 

Volume  No.  2A: 

First  Revised  Sheet  Nos.  18.  28,  35. 48 

and  87. 

CNG  states  that  the  proposed 
effective  date  for  the  tariff  sheets  filed 
in  compliance  with  the  August  12  order 
in  Docket  No,  RP88-217-000  is  August  1. 
1988.  Tariff  sheets  tendered  to 
implement  the  new  ACA  charge  are 
proposed  to  become  effective  on 
October  1. 1988.  As  fully  explained  in 
the  filing.  CNG's  compUance  filing 
includes  rate  adjustments,  made  in 
accordance  with  Ordering  Paragraph  (Fl 
of  the  August  12  order,  to  reflect 
additional  take-or-pay  from  pipeline 
suppliers. 

GNG  stales  that  it  has  also  supplied 
detailed  support  for  the  amount  of  take- 
or-pay  claimed  related  to  the  pass 
through  of  amounts  from  Termessee  Gas 
Pipeline  Company  (Tennessee) 
approved  in  Tennessee's  Docket  No. 
RP85-178~000 

CNG  states  that  Third  Revised  Sheet 
No.  31,  Second  Revised  Sheet  No.  32, 
and  all  of  the  proposed  changes  to 
Volume  Nos.  2  and  2A  of  CNG's  tariff 
are  designed  to  reflect  the  new  ACA 
unit  charge  for  the  year  beginning 
October  1. 1988  This  year's  ACA  unit 
charge  is  two  one-hundredths  of  a  cent 
lower  than  last  year's. 

Copies  of  the  filing  were  served  upon 
CNG's  sales  customers  as  well  as 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CFR  385.214 
and  365.211).  All  motions  or  protests 
should  be  filed  on  or  before  September 
15. 1986.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 


not  serve  to  make  protestanls  parties  to 
the  proceeding-  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection 
Lois  D.  Cashed 
Acting  Secivtary. 

|FR  Due.  88-20700  Filed  9-12-Bft  MS  am] 
BiLUMG  COOC  mr-oi-M 


IDockct  No.  RP88-211-0021 

CNG  Transmission  Corp.:  Proposed 
Changes  in  FERC  Gas  Tariff 

SeplemberS  1986 

Take  notice  that  CNG  Transmission 
Corporation  {"CNG").  on  August  31. 

1988.  filed  the  following  revised  tanff 
sheets  pursuant  to  section  4  of  the 
Natural  Gas  Act  and  in  compliance  w;:h 
the  Commission's  August  1. 1988. 
suspension  order  in  this  proceeding,  files 
six  (6)  copies  of  the  following  ^ev^sed 
tariff  sheets  to  be  effective  January  1. 

1989.  all  to  Onginal  Volume  No.  1  of  its 
reRC  Gas  Tariff: 

Substitute  First  Revised  Sheet  Nos.  31. 
32  and  33. 

CNG  slates  that  compared  to  the 
original  filing,  the  compliance  filing 
would  increase  the  RQ  and  CD 
commodity  rates  by  2.83  cents  per 
dekatherm  and  the  D-2  demand  rate  by 
0.01  cent  per  dekatherm.  The  firm 
transportation  commodity  rate  would  te 
decreased  by  001  cent  per  dekatherm 
The  interraptible  transportation  rale 
would  decrease  by  1.66  cents  per 
dekatherm  from  the  original  filing 

In  addition  to  filing  the  requisite  tanff 
sheets.  CNG  states  that  it  also,  under 
separate  cover,  filed  data  relative  to 
take-or-pay  in  response  to  the 
Commission's  request  for  such  data. 
Because  the  data  is  commercially 
sensitive.  CNG  filed  the  data  pursuant 
to  18  CFR  388-110  and  is  seeking 
protective  conditions  in  a  motion  alsu 
filed  today. 

CNG  also  has  sought  a  slay  of  the 
Suspension  Order's  requirement  that 
standby  sales  ser\'ice  rates  be 
eliminated. 

Copies  of  the  filing  were  served  upon 
CNG's  sales  customers  as  well  as 
interested  stale  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission.  825 
North'Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385,2l-i 
and  385.211).  All  motions  or  protests 
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should  be  filed  on  or  before  September 
15. 1988.  Protests  will  be  considered  b> 
the  Commission  in  determining  the 
appropnate  action  to  be  taiten  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedmji  Any  person  wishing  fo 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  tliis  filing  are  on  Die 
with  the  Commission  and  are  available 
for  public  inspection 
L.oi9  D  Cashell. 
Acting  Sfcr*^lary 
IFR  Doc  88-20702  Filed  9-12-88;  8:45  am| 

DC  srir-oi-ii 


(Dockat  No.  TM<9-1-7(M)00I 

Columbia  GuH  Transmission  Co.; 
Proposad  Changes  In  FERC  Ga*  Tartff 

September  r,  1988 

Take  notice  that  Columbia  Gulf 
Transmission  Company  (Columbia  Gulf) 
on  August  30. 1988  tendered  for  filing  the 
followmg  proposed  changes  to  its  FERC 
Gas  Tanff.  Onginal  Volume  No  1.  to  be 
effective  October  1. 1988: 

Fifth  Revised  Sheet  No.  5A 
Fifth  Revised  Sheet  No.  31. 

Columbia  Gulf  states  that  the  listed 
tariff  sheets  set  forth  the  transportation 
rates  and  applicable  tanff  provisions 
required  to  place  the  rate*  imo  effect. 
applicable  to  the  Annual  Charge 
Adjustment,  pursuant  to  the 
Commission's  Regulations  as  set  forth  m 
Order  No.  472  and  472-A  issued  May  29. 
1987  and  June  17, 1987.  respectively. 

Copies  of  the  filing  were  8er\'ed  upon 
the  Company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commissions  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  15, 1968.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia  Gulfs  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
LoisD.  CaahA 
Acting  Secretory. 

I  PR  Doc  8»-20733  Filed  S-U-SS:  g:«S  am] 
■HJLMO  CODC  9f^1-%^-a 


[Docket  No.  TMa9-1-32-0aO| 
Colorado  Interstat*  Gas  Co.;  FIHng 

S"P!t;mber  g.  iy«8 

Take  note  that  on  August  31.  WBB. 
Colorado  Interstate  Gas  Company 
I'CIG")  submitted  for  filing  tariff  sheets 
reflecting  a  decrease  of  0.03c  per  Mcf  in 
the  ACA  adjustment  charge  as  filed  on 
August  22.  1988  resulting  in  a  new  ACA 
rate  of  .18«  per  Mcf  based  on  ClG's  1988 
ACA  billing. 

CIG  states  that  on  August  2Z.  1»8«.  it 
filed  to  establish  an  A(^  adjustment 
provision  in  its  tariff  and  asked  for  an 
effective  dale  of  August  22. 1988. 
Pursuant  to  section  25  of  CIG's  FERC 
Original  Volume  .No.  1  tariff  and  Article 
No.  20  of  CIG's  Volume  No.  1-A  tariff. 
which  were  filed  in  the  August  22. 1988 
filing,  OG  will  file  at  least  thirty  days 
pnor  to  the  proposed  effective  date  to 
reflect  any  changes  in  the  ACA  billing 
charge,  CIG  has  received  its  1988  ACA 
billing,  and  is  making  this  filing  to 
reflect  the  0,03t  reduction  to  be  effective 
October  1,  1988 

CIG  submits  for  filing  six  copies  of  the 
follownng  tariff  sheets  to  refiecl  the 
reduction  in  the  Annual  ACA  billing 
charge  rate: 

Onginal  Volume  So.  1  Tartff 

Second  Substitute  Thirty-Fifth  Revised 

Shee«  No.  7 
Second  Substitute  Thirty-Fiflh  Revised 

Sheet  No.  8 

Second  Revised  Volume  So.  i-A  Tariff 
Second  Revised  Sheet  No.  4 

Ongmal  Volume  No.  2  Tariff 

Seventh  Revised  Sheet  No.  187 
Fifth  Revised  Sheet  No.  212 
Sixth  Revised  Sheet  No.  463 
Fourth  Revised  Sheet  No.  S17A 
Sixth  Revised  Sheet  No.  544 
Fourth  Revised  Sheet  No.  S93A 
Fifth  Revised  Sheet  No.  825 
Fifth  Revised  Sheet  No.  662 
Fifth  Revised  Sheet  No.  674 
Fourth  Revised  Sheet  No  897 
Fourth  Revised  Sheet  No.  774 
Fourth  Revnsed  Sheet  No.  flOlA 
Fourth  Revised  Sheet  No.  862 
Third  Revised  Sheet  No  885 
Third  Revised  Sheet  No  911 
Third  Revised  Sheet  No.  934 
Third  Revised  Sheet  No  964 
Third  Revised  Sheet  No.  995 
Third  Reviaed  Sheet  No.  1U21 
Third  Revised  Sheet  No.  1046 
Third  Revised  Sheet  No.  lltn 
Th'rd  Revised  Sheet  No.  1182 
Third  Revised  Sheet  No.  1216 
Third  Revised  Sheet  No.  1248 
Third  Revised  Sheet  No  1264 
Third  Revised  Sheet  No.  1335 


Third  Revised  Sheet  No.  1347 
Third  Revised  Sheet  No.  1370 
Second  Revised  Shjet  No  1450 
Second  Revised  Sheet  No.  1483 

Copies  of  this  filing  are  being  served 
on  all  junsdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  .NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
or  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (IB  CFR  385.214 
and  385.2111.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  18. 1988.  Protests  will  be 
considered  by  the  Commission  m 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  filed  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaslwU. 
Acting  Secretary. 

\yn  Doc  88-20829  Piled  »-12-S8  8:45  ami 
BtUJHO  cooc  sriT-oi-M 


IDockst  No.  'nM9-1-21-O00l 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

September  9, 1S8g. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  August  31. 1988.  tendered  for  filing 
the  following  proposed  changes  to  its 
FERC  Gas  Tanff.  Onginal  Volume  No.  1. 
to  be  effective  October  1. 1988: 
One  hundred  and  twenty-ninth  Revised 

Sheet  No  16 
Seventeenth  Revised  Sheet  No.  16A2 

Columbia  states  that  the  listed  tariff 
sheets  set  forth  the  adjustment  to  its 
sales  and  transportation  rates 
applicable  to  the  Annual  Charge 
Adjustment,  pursuant  to  the 
Commission's  Regulations  as  set  forth  in 
Order  No.  472.  eC  seq 

Copies  of  the  filing  were  served  upon 
the  Company's  junsdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  he  heard  or  to 
protest  said  fihng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  N-E..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  All  such  motions 
or  protests  should  be  filed  on  or  before 
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September  16. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determimng  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  persons  wishing  to  become  a  party 
must  filed  a  motion  to  inten'ene.  Copies 
of  Columbia's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
[jxa  D.  CasbeO. 
Acting  Secntar^: 

|FR  Doc.  88-20831  FUed  9-12-88:  8:45  am| 
BILIJIMI  cooc  S7I7-01-II 


I  Oockat  Nos.  RP$»-207-004  am)  RP87-5S- 

009 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

Seplemher  9,  1988 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  September  1. 1988.  tendered  for  filing 
the  following  proposed  changes  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1: 
Second  Substitute  Original  Sheet  No. 

16B3 
Second  Substitute  Original  Sheet  No. 

1684 
Second  Substitute  Onginal  Sheet  No. 

16B5 

Columbia  stales  that  the  foregoing 
tariff  sheets  relate  to  Columbia's  July  1. 
1988  and  August  12. 1988  fihngs  m 
Docket  Nos.  RP88-207-000.  e(  al.  in 
which  Columbia  established  procedures 
pursuant  to  Order  No  500  to  recover 
from  its  customers  the  contract 
reformation  costs  paid  by  Columbia  to 
reform  certain  of  its  gas  purchase 
contracts  with  Southwest  producers- 
Specifically.  consistent  with  Ordering 
Paragraph  (L)  of  the  Comimssion's  Hy 
29. 1988  Order  in  this  docket,  the  subject 
revised  tanff  sheets,  which  set  forth 
each  customer's  Fixed  Monthly  Demand 
Surcharge,  reflect  an  update  to  the  luly 
1. 1988  and  August  12. 1988  filings  to 
credit  all  amounts  collected  from  each 
customer  in  Docket  No.  RP87-55 
attributable  to  contract  reformation 
costs,  including  carrymg  charges 
calculated  in  accordance  with  18  CFR 
154.67  through  July  31. 1988.  against  the 
principal  amount  underl>'ip.g  each  such 
customer's  Fixed  Monthly  Demand 
Surcharge.  Specifically,  the  instant  fihng 
includes  credits  for  actual  collections 
through  )uly  31. 1988  rather  than 
collections  through  .May  31. 1988  as  used 
in  the  previous  filings  As  noted  in 
Columbia's  July  1. 1968  filing,  in  those 
instances  in  which  a  customer's  credit 
exceeds  its  allocated  share  of  the 
amounts  to  be  recovered  via  the  Fixed 


Monthly  Demand  Surcharges.  Columbia 
will  refund  such  excess,  plus 
appropriate  interest. 

Copies  of  the  filing  were  served  upon 
Columbia's  junsdictional  customers  and 
interested  state  commissions  and  to 
each  person  designated  on  the  official 
service  list  compiled  by  the 
Commission's  Secretary  in  Docket  No. 
RPB6-207.  el  al. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
mtervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  L'nion 
Center  Plaza  Building,  825  .North  Capitol 
Street.  NE.,  Washington,  DC  2042B.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
16. 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashall. 
Acting  Secretary. 

|FR  Doc  88-20832  Filed  9-12-88;  8:45  aDi| 
DIUJM  COOe  STtr-OI-M 


IDOCkal  MOS.  TQ89-1-J-000  and  TM89-1-?- 
0001 

East  Tennessee  Natural  Gas  Co.; 
Rating  Filing  Pursuant  to  Tariff  Rate 
Adjustment  Provisions 

September  8.  ia««- 

Take  notice  that  on  August  31.  198a 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee)  hereby  files  ten  copies 
of  the  following  revised  tariff  sheet  to 
Onginal  Volume  No.  1  its  FERC  gas 
1  ariff  to  be  effective  October  1. 1988: 
Forty-Third  Revised  Sheet  No.  4 

East  Tennessee  states  that  the 
purpose  of  these  revisions  is  to  reflect 
PGA  Rate  Ad|ustments  pursuant  to 
section  22.2  of  the  General  Terms  and 
Conditions  of  East  Tennessee's  Tanff 
Forty-Third  Revised  Sheet  No.  4  refiects 
a  current  adjustment  for  the  quarterly 
penod  October-December  1988.  East 
Tennessee  is  also  reflecting  on  Forty- 
Third  ReMSed  Sheet  No.  4  the  current 
Annual  Charge  Rale  Adjustment  of 
SO. 0017  per  dekatherm  to  be  effective 
October  1. 1988  pursuant  to  section  28  of 
the  General  Terms  and  Conditions. 

East  1  ennessee  states  the  Current 
Purchased  Gas  Cost  Rate  Adjustments 
reflected  on  Forty-Third  Revised  Sheet 
No.  4  consist  of  a  47.49  cent  per 


dekatherm  adjustment  applicable  to  the 
gas  rates,  a  27.98  cent  per  dekatherm 
adjustment  applicable  to  Rate  Schedule 
SWS.  a  (6.01  cent  per  dekatherm 
adjustment  applicable  to  the  Di 
component  of  the  demand  rate,  and  a 
1.58  cent  per  dekatherm  adjustment 
applicable  to  the  Da  component  of  the 
demand  rate. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  N'E..  Washington. 
DC  20426.  m  accordance  wiih  Rules  211 
and  214  of  the  Commission  s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  15. 1988.  Protests  wiU 
be  considered  by  the  Commission  in 
determining  the  appropnate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene: 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  motion.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loit  D  Casbell, 
Adin^Sf'Crvton- 

IFR  Doc  88-20707  Filed  9-12-B8:  0:45  am] 
BiujHO  cocc  inr-oi-n 


[Oocket  No.  TA89-1-23-0001 

Eastern  Stiore  Natural  Gas  Co.: 
Proposed  Changes  In  FERC  Gas  Tartff 

Stplember  9,  19B6 

Take  notice  that  Eastern  Shore 
Natiiral  Gas  Company  (ESNG)  tendered 
for  filing  on  September  1. 1988  certain 
revised  tanff  sheets  included  in 
Appendix  A  attached  to  the  fihng.  Such 
sheets  are  proposed  to  be  effective 
November  1. 1988. 

ESNG  states  the  filing  is  its  annual 
PGA  filing  pursuant  to  §  154.305  of  the 
Commission's  regulations.  The  effect  of 
the  filing  is  to  increase  commodity  rates 
by  90-27  cents  per  dekatherm  (dtl. 
increase  D-1  demand  rates  by  17.78 
cents  per  dl.  and  increase  D-2  demand 
rates  by  .58  cents  per  di  over  the  rates 
filed  by  ESNG  in  its  Inlenm  PGA  filing, 
effective  .August  1. 1988  as  revised  to 
refiecl  rates  approved  by  the 
Commis.sion's  order  issued  April  20. 
1988  m  ESNG's  most  recent  major  rate 


BEST  COPY  AVAILABLE 
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proceeding.  Docket  No.  RP87-61-000. 
et.al.  Other  rates  are  changed 
accordingly. 

ESNG  states  such  increases  specified 
above  are  the  result  of  (1)  an  increase  in 
the  current  purchased  gas  cost 
adjustment  (60.62  cents  per  dt.  33. 56 
cents  per  dt  and  0.58  cents  per  dt  in  the 
commodity.  D-i  demand,  and  D-2 
demand  rates,  respectively).  (2)  the 
termination  of  ESNG's  Deferred 
Adjustment  which  became  effective 
November  1. 1987  ((29.67)  cents  per  dt 
and  15.48  cents  per  dt  in  the  commodity 
and  D-1  demand  rates,  respectively).  (3) 
the  continuation  of  ESNG's  Deferred 
Adjustment  which  became  effective 
May  1,  1988  [(28.03)  cents  per  dt  and  1.38 
cents  per  dt  in  the  commodity  and  D-1 
demand  rates,  respectively)  and  (4)  a 
decrease  of  .02  cents  per  dt  in  FERC's 
Annua!  Charges  Assessment  (ACA|  to 
the  commodity  rates  only,  all  as 
explamed  in  additional  detail  in  the 
subject  filing. 

ESNG  states  that  copies  of  the  fihng 
have  been  served  upon  its  jurisdiciionai 
ccstomers  and  mterested  State 
commissions. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  8^15 
North  Capitol  Street  N'E..  Washington, 
DC  20428.  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (IB  CFR 
385^11  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  4. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filmg  are  on  file  with  the 
Commission  and  are  available  for  public 
mspection. 
Lois  0.  Cubetl 
A  rtjng  Secretary 
(FR  Doc  88-20»33  Filed  9-12-88;  8:45  ami 

BiUJNa  CODC  STIT-Ot-M 


(Docket  No.  CP95-S9-0051 

Eastern  Shore  Natural  Gas  Ca;  R*- 
Notics  of  Petition  To  Amend 

Sppiember  ft  I9ea. 

Take  notice  that  on  August  4, 1968, 
Eastern  Shore  Natural  Gas  Company 


(Eastern  Shore).  P.O.  Box  615.  Dover. 
Delaware  19903-0615.  filed  in  Docket 
No.  CP85-89-005  a  petition  to  further 
amend  the  order  issued  |uly  23. 1985.  m 
Docket  No.  CP85-89-000.  et  ai.  pursuant 
to  section  7(c)  of  the  Natural  Gas  .Act  so 
as  to  not  construct  and  operate  certain 
pipeline  facilities  authorized  under 
Docket  Nos.  CP85-89-000  and  CP8.Vfl<>- 
001.  to  modify  certain  auxiliary  systems 
of  Eastern  Shore's  Daleville  compressor 
station,  and  to  construct  and  operate  a 
compressor  station  with  the  associated 
tie-in  piping  near  Bndgeville,  Delaware. 
in  order  to  provide  the  current  firm  sales 
and  storage  service  contracts  to  F,dslem 
Shore's  existing  customers,  all  as  more 
fully  set  forth  in  the  petition  to  amend 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  staled  that  in  Docket  No.  CP85- 
89-000,  etal..  Eastern  Shore  was 
authorized  to  provide  additional  firm 
contract  demand  service  to  several  of  its 
existing  customers,  to  provide  additional 
storage' service  under  two  rate  schedules 
to  several  of  its  existing  customers,  to 
increase  interruptible  service  to  several 
of  Its  existing  customers,  to  reduce  its 
authorized  firm  sales  service  to  Slsuffer 
Chemical  Company  from  3,600  dt  to 
2.800  dt  per  day  and  to  construct  and 
operate  certain  new  pipeline  and 
compressor  facilities  required  to  provide 
the  additional  firm  sales  and  storage 
service. 

Eastern  Shore  states  that  upon 
accepting  the  certificate  in  Docket  No. 
CP85-89-000.  el  al.,  it  took  steps  to 
secure  the  ng)its-of-way  from  the 
property  owners  and  the  necessary 
zoning  and  environmental  approvals 
from  the  local  jurisdictions  of  which 
there  were  significant  delays  in  gaining 
environmental  approvals  of  various 
segments  of  the  certified  prnjects.  In 
addition,  it  is  stated,  that  in  an  effort  to 
minimize  construction  costs.  Eastern 
Shore  continued  to  refine  the  How 
studies  utilized  m  determining  the 
amount  of  pipeline  necessary  to  meet  Its 
contractual  commitments.  Eastern  Shore 
states  that  by  utilizing  the  steady  state 
analysis  and  the  Fundamental  Flow 
equation.  Eastern  Shore  does  not  have 
tu  construct  the  facilities  that  it  now 
requests  to  delete.  However,  when 
Eastern  Shore  switched  to  the  transient 
analysis  in  Apnl  of  19H8.  the  need  for 
additional  facilities,  which  it  now 
requests  to  construct,  became  evident- 
Eastern  Shore  stales  that 
modifications  to  the  Daleville 
compressor  station  are  proposed  so  that 
higher  inlet  pressures  from  both  of  its 
suppliers  on  its  Parkesburg  line  can  be 


utilized,  thus  allowing  Eastern  Shore  (o 
forego  construction  of  7.9  miles  of  12- 
innh  pipeline  looping  in  Chester  County. 
Pennsylvania. 

In  addition.  Eastern  Shore  requests 
authorization  to  construct  and  operate  a 
compressor  station  near  Bridgeville. 
Delaware,  which  will  consist  of  two 
compressor  units  having  635  horsepower 
each,  of  which  will  be  a  back-up. 
Eastern  Shore  states  that  the 
cnnstruotion  and  operation  of  the 
proposed  compressor  station  will  allow 
it  to  meet  its  existing  contracts  and 
eliminate  the  need  to  construct  the 
previously  aulhonzd  3.9  mUes  of 
pipeline  looping  in  Sussex  County, 
Delaware. 

F.astem  Shore  also  requests  an 
extension  of  the  previous  authorization 
to  construct  and  operate  0.8  mile  of  12- 
inch  pipeline  in  Chester  County, 
Pennsylvania,  in  order  to  facilitate  its 
continuing  efforts  tu  gain  the 
environmental  authorization  and  secure 
the  rights-of-way  to  construct  the 
facilities. 

Eastern  Shore  estimates  that  the  lota! 
cost  of  the  additional  pipeline  and 
compressor  facilities  to  be  $2,544,614. 
Eastern  Shore  states  that  it  is  in  the 
process  of  arranging  for  long-term  debt 
of  approximately  five  million  dollars  to 
be  used  to  pay  off  short-term  debt  and 
finance  current  and  future  capital 
expenditures. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before 
September  22.  1988.  file  with  the  Feder.J 
Energy  Regulatory  Commission, 
Washington.  DC  20426.  a  motion  (o 
intervene  or  a  protest  m  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385  214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  In  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  parly  in 
any  heanng  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules.  All  persons  who 
have  heretofore  filed  need  not  file  agairt 
LoU  D  CaiheU. 
Actins  Secretary. 
(FR  Dof  B8-20837F|led  0-1^-68;  8:45  amj 
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I  Docket  No.  CP88-«20-0001 

El  Paso  Natural  Gas  Co.;  Re-Notlce  of 
Request  Under  Blanket  Authorization 

Septembers.  1966. 

Take  noUce  that  on  July  22. 1988.  El 
Paso  Natural  Gas  Company  (El  Paso),  a 
Delaware  corporation,  whose  mailing 
address  is  Post  Office  Box  1492,  El  Paso. 
Texas,  79978.  filed  a  request  for 
authorization  al  Docket  No-  CP8e-620- 
000  pursuant  lo  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act.  lo  reactivate  and 
operate  the  PC.  Getzwiller  Sales  Tap 
located  in  Cochise  County,  Arizona,  in 
order  to  permit  the  delivery  of  natural 
gas  to  Southwest  Gas  Corporation 
(Southwest),  an  existing  resale 
customer,  under  its  authorization  issued 
in  Docket  No.  CPa2r-435-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  a!)  as 
more  fully  set  forth  in  the  request  for 
authorization  on  file  with  the 
Commission  and  open  for  public 
inspection. 

El  Paso  states  that  by  order  issued 
May  31, 1946  at  Docket  No.  G-655,  the 
Conunission  granted  El  paso  certificate 
authorization  for.  inter  alia,  the 
construction  and  operation  of  certain 
facilities  and  the  delivery  and  sale  of 
natural  gas  to  Southwest  for  resale  to 
consumers  situated  in  various 
communities  and  environs  in  the  State 
of  Arizona.  It  is  also  stated  that  El  Paso 
presently  provides  natural  gas  service  lo 
Southwest  in  accordance  with  the  terms 
and  conditions  of  the  currently  effective 
Service  Agreement  between  El  Paso  and 
Southwest  dated  August  LS,  1970. 

The  request  for  authonzation  states 
that  El  Paso  ha.s  received  a  written 
request  dated  May  11,  1988  from 
Southwest  for  natural  gas  serx'ice  at  an 
existing  point,  referred  to  as  the  "Mescal 
Lakes  Sales  Tap,"  on  El  Paso's  26"  O.D. 
California  Line  and  30"  O  D.  California 
First  loop  Line  ll  is  further  staled  that  El 
Paso  is  advised  by  Southwest  that  the 
requested  additional  volumes  of  natural 
gas  would  be  utilized  to  serve 
residential  space  heating  natural  shs 
requirements  of  consumers  in  the  newly 
developed  Mescal  I^kes  subdivision  in 
Cochise  County.  Arizona,  Inin&l 
deliveries  of  natural  gas  are  requested 
lo  begin  by  August,  1988. 

EI  Paso  advises  that  the  sales  tap  was 
originally  installed  for  farm  use  in  1954 
and  was  abandoned  from  natural  gas 
service  in  1986  because  of  disuse.'  The 


reactivation  of  the  sales  tap  would 
require  no  additional  cost.  Peak  day  and 
annual  deliveries  at  the  proposed 
delivery  point  are  expected  to  be  7.4  Mcf 
and  7. 241  Mcf  respectively.  El  Paso 
states  that  Southwest  advises  that  it 
would  install  other  minor  related 
faciUties  as  needed,  for  ultimate 
distribution  of  the  requested  additional 
volumes  of  natural  gas  for  residential 
use  in  the  Mescal  Lakes  area  near 
Benson.  Anzona. 

It  is  stated  that  the  projected  Priority  1 
load  growth  which  has  precipitated 
Southwest's  request  for  natural  gas 
service  herein  would  not  alter 
Southwest  8  entitlements  under  El 
Paso's  Permanent  Allocation  Plan. 
Finally.  El  Paso  contends  that  the  sale  of 
natural  gas  proposed  herein  is  permitted 
by  and  consistent  with  the  high-pnority 
load  growth  provisions  set  forth  in 
5  11.5(b),  Growth  Provision,  of  the 
General  Terms  and  Conditions 
contained  in  El  Pasos  FERC  Gas  Tanff. 
First  Revised  Volume  No.  1  (Volume  No. 
1  Tariff). 

Any  person  or  the  Commission's  staff 
may.  within  4,S  days  after  issuance  of 
the  instant  notice  by  the  Commission. 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157^05 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
lime  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  da>s  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell 
Acting  Secretary. 
fFR  Doc.  88-20S40  Filed  9-12-88:  8:45  am] 

BILUMG  COOC  «717-01-H 


I  Docket  Noe.  T1IS9- 1-34-000  and  TQ89-1- 
34-0001 

Florida  Gaa  Transmission  Co^ 
Proposed  Changes  In  FERC  Gas  Tariff 

Septembers.  196a- 

Take  noUce  that  on  August  31,  1988. 
Florida  Gas  Transmission  Company 
(FGT).  P.O.  Box  1180.  Houston,  Texas 


772S1-1188  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
tariff. 

FERC  Gas  Tariff.  First  Revised  Volume 
No.  I 

32nd  Revised  Sheet  No.  8 

FERC  Gas  Tariff.  Original  Volume  No.  2 

Mth  Revised  Sheet  No.  128 

Reason  for  Filing 

FGT  states  that  these  tanfT  sheets 
contain  revisions  to  FGTs  Rate 
Schedules  G  and  I  and  Rate  Schedule  T- 
3  respectively,  to:  (i)  remove  the  existing 
surcharge  adjustment  in  accordance 
with  §  154.310(cH2)  of  the  Commission's 
regulations,  (ii)  adjust  the  Surcharge 
.Adjustment  to  amortize  over  the  period 
October  1, 1988  through  Apni  30.  1989 
the  balance  in  the  unrecovered 
purchased  Gas  Cost  Account  as  of  May 
31.  1988.  and  liii)  revise  the  Annual 
Charge  Adjustment  (.^CA)  to  .18c/mcf 
(.018e/thenn).  as  authorized  by  the 
Commission  for  the  1989  fiscal  year. 

The  proposed  effective  date  of  the 
above  referenced  tariff  sheets  is 
October  1. 1988. 

FGT  states  the  net  effect  of  the 
adjustments  bemg  filed  for  Rate 
Schedules  G  and  I  and  for  Rate 
Schedule  T-3  are  summarized  below: 


Rale  scftedutos 

Sdiedule 

Schedule 

T-3(«/ 
MCF) 

G«/ 

!(«/ 

llMnn) 

thami) 

elective 

rates  ' 

24.7Sa 

22SXO 

MM 

instanl 

Si^rrtiarge 

ai3,ustmert  .... 

(.738) 

(.736) 

(091 

Removal  of 

ensttog 

surctiarge 

adpjstmenl  — . 

840 

A40 

ACAurtI 

cJiaffle 

reviawn 

(003) 

(003) 

1031 

24SS9 

22.101 

3872 

■  B  Piio  onginaUy  matatJird  the  tap  al  nich 
locjitiofi  (P.C  CetxwiUer  Tap]  under  I  Z^c)  of  th« 
CommlMHio'a  ataumenti  of  General  Policy  and 
mterprtUQtnu  under  the  Natiu«]  C«a  Act. 
Subaequently.  tiy  antar  tamed  October  m  I9M  at 


D(xiw't  No  CPB8-744-00a  B  P»ao  p«*ivi.-cl 
permtfliion  and  approval  !□  atMndoo.  tniar  oiia.  th« 
P  C  G«ttwilier  Up  aod  tbe  aervice  relaled  ihereto. 
To  date.  El  Paso  baa  no)  removed  the  facilities  but 
hs»  abandoned  tervice. 


'  Reftects  proooseo  fa'es  to  be  eflectve  Seplem- 
bof  V  l»&8  pufS^^it  to  DOCKSI  f*0   TC8S-&-3i-00C> 

FGT  states  that  a  copy  of  its  filinfi  has 
been  served  on  ail  customers  receiving 
gas  under  its  FERC  Gas  Tanff.  First 
Revised  Volume  No.  1.  Onginal  Volume 
No.  2,  Original  Volume  No.  3.  and 
interested  State  Commissions  and  is 
heing  posted. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Hling  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energ>'  Regulator>'  Commission.  825 
North  Capitol  Street.  N'E.,  Washington 
DC  20426,  m  accordance  with  Rules  211 
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and  214  of  the  Commissions  Rules  of 
Practice  and  Procedure  All  such 
motions  or  protests  should  be  fi!«d  on  or 
before  September  16. 1^*88  Protests  will 
be  considered  by  the  Commission  m 
determininj?  the  appropriate  action  to  be 
tdken.  but  wii!  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  fihng  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Lois  D.  Casbell, 

;FW  Dn*:  8ft-20834  Filed  9-1^-88;  8:45  am} 

SILLIMG  COOE  t7ir-0i-M 


[Docket  No.  TCWS-4-4-0001 

Granite  State  Gas  Transmission,  Inc.; 
Proposed  Changes  In  Rates 

Take  notice  that  on  August  31.  1988. 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State),  120  RoyaM  Street. 
Canton.  Massachusetts  02021.  tendered 
for  filing  with  the  Com.rr.ission  Tenth 
Substitute  Twenty-First  Revised  Sheet 
No.  7  m  Its  FERC  Gas  Tanff.  First 
Revised  Volume  No.  1.  containing 
changes  in  rales  for  effectiveness  on 
September  1.  1988. 

According  to  Granite  State,  the  instant 
filing  adjusts  its  projected  purchase  gas 
costs  to  reflect  an  unanticipated 
increases  in  the  spot  market  supplier 
that  it  expects  to  purchase  during  the 
current  quarter  Granite  State  further 
states  that,  absent  the  proposed 
adjustment,  it  is  exposed  to 
undercoliections  of  its  current  gas  costs. 
The  instant  filing,  according  to  Granite 
State,  reflects  an  increase  of  SO.IO  per 
MMBtu  m  purchased  gas  costs 
compared  to  the  projected  gas  costs  in 
Its  most  recent  purchased  gas  cost 
adjustment  filing,  effective  August  5. 
1988  (Docket  No.  TQ88-3-MXX]). 

Granite  State  further  states  that 
copies  of  Its  filing  were  sen.'ed  upon  its 
customers.  Bay  State  Gas  Company  and 
Northern  Utihties,  Inc..  and  the 
regulatory  commissions  of  the  States  of 
Mame,  Massachusetts,  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  lo 
inten-ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE  .  Washington. 
DC  20426.  in  accordance  with  §§211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385,21 1 . 
385  214).  AH  such  motions  or  protests 
should  be  filed  on  or  before  September 
15.  1988.  Protests  will  be  considered  by 


the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding,  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Loia  D.  Cashell. 
AciingSecrr^rary 

[Vn  D'x  S6-20734  Filed  0-12-68: 8:45  ami 
BltXINO  cooc  snT-ot-« 


(Docket  No.  TIM9-1-71-«00| 

Michigan  Consolidated  Gas  Co., 
Interstate  Storage  Division;  Proposed 
Changes  in  FERC  Gas  Tartfl 

S*-ptember  a.  lyHH. 

Take  notice  that  on  August  31, 1968, 
Michigan  Consolidated  Gas  Company — 
interstate  Storage  Division  (ISD) 
tendered  for  filmg  proposed  changes  to 
the  following  tanff  sheets  in  its  FERC 
Gas  Tariff.  Original  Volume  No.  1. 
Original  Volume  No.  2  and  Original 
Volume  No.  3: 

Original  Volume  No.  1 

Second  Revised  Sheet  No.  1B 

Original  Volume  No.  2 

Second  Revised  Sheet  No.  lA 

Original  Volume  No.  3 

Fourth  Revised  Sheet  No.  2 

ISD  states  that  the  proposed  changes 
reflect  the  revi.sed  Annual  Charge 
.Adjustment  (ACA)  unit  charge  of  S.0018 
in  ISO's  FERC  Gas  Tariffs.  The  proposed 
changes  are  pursuant  to  the 
Commissions  regulations  promulgated 
in  Order  No.  472. 

ISD  requests  that  these  proposed  tariff 
sheets  become  effective  on  October  1. 
1988.  ISD  states  that  copies  of  its  fiUng 
have  been  served  upon  its  customers 
and  the  Michigan  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
15, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropnate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Lots  D.  Casbell. 

Acting  Secretory. 

[PR  Doc.  88-30710  Filed  9-12-88: 8:45  ami 

SlUiMO  cooc  4717-01-M 

[Docket  No.  TMe9-t-5-O00) 

Midwestern  Gas  Transmission  Co.; 
Rate  Change 

September  S.  196B. 

Take  notice  that  on  August  30, 1988, 
Midwestern  Gas  Transmission 
Company  (Midwestern),  tendered  for 
filing  Thirty-Second  Revised  Sheet  No.  6 
to  Original  Volume  No.  1  of  lis  FERC 
Gas  Tariff,  to  be  effective  October  1. 
1988. 

Midwestern  states  that  it  is  filing  this 
tanff  sheet  in  response  to  and  in 
compliance  with  Order  No.  472. 
Midwestern  slates  that  its  filing  reflects 
a  S.001B  ACA  charge  to  be  effective 
October  1. 1988.  Midwestern  states  that 
the  purpose  of  this  filing  is  (o  provide  for 
customer  funding  of  annua!  charges 
assessed  Midwestern  by  the  Federal 
Energy  Regulatory  Commission  pursuant 
lo  Order  No.  472. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  its 
customers  and  affected  stale  regulatory 
commissions. 

Any  person  desiring  lo  be  beard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Fjiergy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  15. 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  lo  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
l:.ois  D.  CasbeQ. 
Acting  Secretary. 
[FR  Doc  80-20723  Piled  9-12-88:  8:45  ami 

BIUJHO  COOC  CTIT-ei-M 


(Docket  No.  TM89-1-47-000I 
MIGC,  tnc:  Filing 

Soplemb*^  7,  I9ft8 

Take  notice  that  on  August  31.  1988, 
MIGC.  Inc.  C'MIGC)  tendered  for  filing 


Federal  Register  /  Vol  53,  No,  177  /  Tuesday,  September  13.  19Bfl  /  Notices 


35359 


Forty-Ninth  Revised  Sheet  No.  32.  Fifth 
Revised  Sheet  Nos.  102  and  140.  and 
Second  Revised  Sheet  Nos.  165. 188.  and 
250.  all  lo  MlGCs  FFJ^C  Gaa  Tariff, 
Onginal  Volume  No,  1.  These  tariff 
sheets  are  proposed  to  become  effective 
October  1.  1988. 

MIGC  stales  that  the  instant  filing  is 
being  submitted  to  reflect  Annual 
Charge  Adjustment  unit  charges 
applicable  to  sales  and  transportation 
services  dunng  the  fiscal  year 
commencing  October  1. 1988. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
F-nergy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
I>racl!ce  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  15.  1968.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene-  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loii  D.  Casbell. 
Acting  Sccnjtary. 

[FR  Doc.  88-20719  Filed  9-12-88:  6:45  am] 
BILIJNG  COOe  «71T^1-II 


[Docket  No.  TMS*- 1-25-0001 

Mississippi  River  Transmission  C04 
Proposed  Changes  In  F.E.R.C.  Gas 
Tariff 

September  a.  1986. 

Take  notice  that  on  August  31,  1988 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
Twenty-Sixth  Revised  Sheet  No.  4  and 
Fourth  Revised  Sheet  No.  4D  to  be  a  part 
of  its  FERC  Gas  Tanff,  Second  Revised 
Volume  No.  1. 

MRT  slates  that  the  above  referenced 
tariff  sheets  were  submitted  in 
accordance  with  Comm.ission  Order  No. 
472,  issued  May  29. 1987.  The  proposed 
changes  provide  MRT  with  the 
mechanism  to  recover  from  its 
jurisdictional  sales  and  transportation 
customers  the  charges  assessed  it  by  the 
Commission  by  means  of  a  surcharge  of 
$.0018  per  Mcf  MRT  further  states  that 
at  this  time  it  elects  to  use  the  Annual 
Charge  Adjustment  (ACA)  method  of 
n-covering  those  charges  assessed. 

MRT  requests  that  these  proposed 
tariff  sheets  become  effective  on 
October  1. 1988.  MRT  also  states  that 


copies  of  its  filing  have  been  served 
upon  its  customers  and  applicable  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory'  Commission.  625 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  J  5  385.211 
end  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (IB  CFR 
385.211,  385.214}  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  15, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  lo  become  a  party 
must  file  a  motion  to  mtervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbell, 
Acting  Secretory. 

[FR  Doc.  S8-207ie  Filed  9-12-B6;  6:45  atn] 
BHJJNO  COOE  6717-01-11 

[Docket  No.  CS71-707-001,  et  all 

Robert  Mosbacher.  et  al.;  Applications 
for  Small  Producer  Certificates' 

September  7.  1988 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  §  157,40  of  the 
Commission's  Regulations  thereunder 
for  a  small  producer  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  for  resale  and  delivery  of 
natural  gas  in  interstate  commerce,  all 
as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
September  22, 1988.  filed  with  the 
Federal  Energy  Regulatory  Commission, 
Washington.  DC  20426,  a  petition  to 
intervene  or  a  protest  m  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385,214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 


to  intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  il  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  CasheU. 
Acting  Secretary. 


CS7^-707-O0^  . 


'  ThU  nottci!  doef  not  provide  for  con»olidfttlon 
fur  heiiring  of  the  wveral  matierB  covered  herein. 


CS74-147-O03  .. 


CS76-t  029-001 -- 


Dateffied  Ap(«cant 


Robert 
Mosbache'.  et 

al*  (Rooe^ 

Mosbache') 

7l2Matr 

Slreot.  Ss^ie 

2200 

Houston.  T> 

77002-3290 
Donna  J  Caivwi 

Cynthia 

Calwi. 

E<»wardM 

Calvtn.  Jofwi 

n   Cahnn. 

Davtd  J 

OsOioQ.  Susan 

M  Osamg  anc! 

Micnae'  E 

Ostelmg 

(Rodney  P 

Cal«n)  HC  12. 

Box  296. 

Rocfciord  Sav 

CoeuF 

(TAiefie  ID 

&38K. 
VemooE. 

Faulconer. 

Pet»t>teum 
Inc ,  VeTxyi 
E  Faulcon*!' 
Inc 

Faulccye* 
Energv  Cxxp 
and  Fauicorter 
Jotfil  Venture 
1988  fV'errxv 
E  Pajiconer 
ana  Marweti 
Petro*©ufTi. 
IftC).  P  O  Bo» 
7995  Tyiw 
1X75711. 

Brock 
Expofalioo 
Corp     Broc* 
01  &  Gas 
Cofp  ana 
Bnx* 
Resource* 
Inc  (Sftx* 
Expicxaton 
Cons  1,  Zlt- 
Ba'onne 
Sfeet  Su'te 
700.  Ne* 
Orleans.  LA 
70112-1707 

Et  Sol  Oil 
Company 
(GaMn 
Petroleom 
Corp),  HC  12 
Boi29e 
RocWonJ  Say 
Coetx 
d'Aiene.  ID 

B3614 


35360 


Federal  Reggter  /  Vol.  53.  No.  177  /  Toegday.  September  13.  1988  /  Notices 


Dale  and    <       Aupftcant 


CSS3-1Gff-00e  . 


CS8»-a4-000  . 


CSdft-87-000 


cssft-a't^ttio - 


Gr■^a^l  Energy. 
LJcL.M«t 

PO  Bcw 

3^34, 

Cflv»ngior<   LA 
70*34.-3  ■.34. 
The  flcy  Reed 

Trusi  A  ''b/0 

jeanr^e  Reed. 

The  Roy  Ooed 

Trust  B  f.'b/o 

C  flot>©f1 

Bead  and  The 

Boy  Flood 

Trust  C  I'b'O 

Cnnsbe  Reed 

Wttams.  P.O. 

Box  687, 

PoteMi,OK 

74953 
Kim  Peiro»etjm 

C<x.PO  Box 

3ao.  Pampa. 

TX  79065 
Otsen  Enorgy. 

Inc..  18414 

San  Pedro. 

Stil«470, 

San  Antorvo. 

TX  7B232 
Soultiamoton 

Mineral  Corv. 

1200Sn¥tti. 

Surto  1750. 

HoyMon.TX 

77002 
Isabeia 

Sandtien, 

Trustee  tor 

Sandnen 

Revocable 

Tmst  3314  E. 

51 9t  Street. 

Sule207K. 

To»aa.OK 

74135. 
Santa  Fe 

Exptorabon 

Co-.  P  O.  Bo« 

1136, 

Roswell.  NM 

8820^ 
Eh  Energy 

Co»p.  1625 

Lwimer 

Street.  Suite 

2403.  Denver. 

COM202. 

Partners,  Inc., 
400  N  St 
Paul.  #1010. 
Oaiea.TX 

75201. 


PCJCT»«OTlS 

'  Aoplicant  requests  'etrwtaterwnt  of  <t%  sfnaii  pro- 
3uc©f  cer»tcate  n  Docket  No  CS7i-r07  and  cove* 
age  of  c«nair  afniaies  as  cwrrfic^i*)  co-fmders 
Apoucar\  SUMS  irai  on  -ia^H-ary  i  i  ^bp.  i^aoer 
MosCacnar  assur-^ec  ■  posfticn  r^  tne  Boaro  o( 
Orecicxi  of  Epron  Core  a  lurvjcrioriai  Maror  natu- 
ral 9a«  oo»lln«  ;omoa'>  Aoot-canr  now  '©co^naae 
tnat  Tiis  creeled  ar  attihabof^  wtr.  Eivon  Corp  trtat 
caused  <tm  loas  o4  Mr  Woscacner  s  «maJi  producer 
sUttA  Aooicant  Kates  :nai  et^scTrva  jur^6  *;  '56iii 
Mf  Uoebecnflr  'ewgood  frorr.  rha  BoarrJ  o*  Cw»-:*;xs 
3'  Enron  Corp..  tn^reoy  severing  tf>  af<>tiat)f:>r 

■  Aooflcart  reouesu  «r>eodrneri  of  as  ri*>f^taied 
small  prodix^-  cenrt<cate  ^  Ooc*ei  ^w  CS71-7D7 
lo  rurtect  tne  •Odil»<x>  of  ttw  to«k7««ng  9/  a/  parties 
as  c«rtrficat«  co-nooers  MosOacfief  Er>efqv  Compa- 
ny: aocn  Powit.  inc ,  MosoacJw  0"snofe.  »fx;.   Mos- 


bacner  Metngan  laeiC  PermBr^nj  tMr*»cf)ai  Gui 
Coeai  ^^itMC  untao  PannerWt.  ktosoacfw  ISS^C 
Limned  '>a'*T^ersnip  Mosftecner  "W^  .>)rp  Mcs 
t>acr*ef  L'  S  *  11c  Mo^oa-it^*  O*  A  Gas.  inc 
UoaDacnar  Prooenios  mc.  Uosbecnw  V)ter*st<. 
Inc ,  Uosbacner  Rasourcvs  inc.  RoOe'l  M  irx. 
Hod  M  mc  ,  KaWwyn  M  Irx:  LAH  U  tnc  Dmm  M 
inc  Barttara  M,  mc .  C»nt  S.  inc ,  Ben  S,  inn.  Ttw 
t-rui  Mosbacner  is'a  Trust.  T^e  trv  Mosaacner 
LOwsiena  Tqjst  fryr  Serhara  SuRan  S/'v.lNer  ''^^ 
tovl  Moabacner  Loua«r«  Trusi  for  Hotmn  Mos- 
Dacner.  jr .  T^a  £m>k  Uosdacn«r  ^Oi^siana  Trusl  Kv 
"atnryrt  Mosbacner  T>,e  ^rrm  MosBa^T-er  LOut8«na 
f'uet  for  Lisa  Uo*t)ecn«r  Maarv  rh«  Ettid  Moe- 
oacner  Lixasaarv  ^njsi  tor  Oiane  Uoscec^er  ^ooeri 
M<rso«cr*f  J'  0<af^  Mcu^acnar  Kaincyn  Uoe- 
t>af-ri«r  Usa  Moscectyw  Mee^i  The  Wotwrt  Moe- 
Dariflf  jr  Trusi,  t^ne  K»rhrvn  Uoaoecner  Truet  The 
.  sa  MoaOecr-jr  T'usr.  Trw  u»ne  McafJdcrer  'f^rtt. 
'■>«*  Jane  P  Mo«jacn«r  Estaif*  Tru^l,  BaJtia's  Mo»- 
TA  '■>^  :3»iton  I  Smiiry«v  .t  BHnrwO  E  Smo#vwi, 
A  A  DowTKig  Mears.  jf .  Trie  Rooer.  braridt  S*tio». 
pyan  i^fiT  Trust,  TNe  Dana  Susar  Sr^llyan  i983 
Trust  The  Rooert  wr*|r.»y  Mflers  >9e3  Trust:  The 
Paniar  Uctanur  Uears  tdbO  Trust.  The  Peter  Ctvk 
Mo^Oectier  !:^83  ''"^t  and  Trie  jar>e  Man.X'  '>A>s- 
t>acher  i9»5  Trust 

*  Br  «aer  dated  Aom  27  tMfl  aa  SLOplemented 
or^  JijN  6  a/xl  August  8.  '9tia  Aiioucant  requHsis 
tnal  the  sr-.alt  prrxlu'-er  -emficaie  s»jet3  to  RocJnev 
P  CaMr  r  Dgo»i  Vi  CS/i  i0"4  he  reoesurwied 
■jrwwt  ir>e  aarrws  o'  T.'C'T'a  j  Ldi.  •-  ^ynona  i^arwn, 
Edward  M.  C*vin,  ionn  h  C«ii.tr,,  C^/td  j  OMinft 
Susan  M.  Ostkng  and  lAcneei  E  OsPmg.  AppacwM 
nates  that  Roonev  P  Carvwi  dMd  n  March  ot  1067. 
and  mat  tMS  interests  passed  on  to  his  atKwe-named 
he^ 

*  By  letters  riat^  J>jr>e  g  and  U,  iiiSfl.  as  SuCipie- 
merted  oy  leners  received  Jury  8,  and  August  '9. 
1966.  Apptcant  requttsts  inai  Vernon  E  l^aoKonet. 
I'>c .  Fsutcor«r  Energy  Corporalion  and  Faulcor^er 
Jo<nt  Ventur*-ldM  be  addeo  as  coholdarB  ol  Vw 
small  producer  cerTi'wiate  .n  [>xh«t  No   CS^4.-i47 

*  By  letter  ^ted  August  'S.  1^6k.  V^jcwcarn  re- 
quests ar^endmert  c^  rts  sr-.afl  pr'vTi,<ffT  ""^TiftcaTe 
to  re'iec!  the  adctlo^  01  n  attikatm  Bioci  ^M  6 
Gas  C-ortx>'a"'>ri  ar>d  S''ic«  P>H-,.'i.,f  ^s  r^  as  -frrit- 
"caie  coViiders  Appi-ca^t  %:a»aa  thai  aR  ol  Vie 
assets  --r  Oil  dixl  (um  pf-ioerr^^  D'evK)'JS.>  ^t^ld  Oy 
8fXl«  6»D<Of3t«n  Cori(r>r»hf>n  »f^  now  betng  opfKBl- 
ed  Oy  Broch  ON  A  uai  Corpor^uorv  AocMcani  t^^mer 
states  t^a^  dfocK  t^pioratn-jn  Co'pora'jon  ^,^  rt»- 
c-^f^ffy  acquKM  rhe  sss^is  3*  Arqo<iaL/t  f  n<%ngy  Cor- 
poraHon.  snel  prodocer  certttate  hoKter  in  Oocfcet 
No  C573~-JJ.  Ihrixg-.  ban»L"uptcy  proceedr-^  Ap- 
D<";ar7f  states  t^a^  nese  assets  a's  'kjw  wh^tTy 
coerated  Itv  Brocx  Resot^rces  inc  Appucani  tr>i»9- 
(ore  raquesls  tn^  the  smaii  prc*XM;i«  certihcAM 
(SSued  to  A/ixiraut  Energy  COTDoratKjn  n  Docket 
^o  CS73-93  be  termmaied 

*  By  lener  dated  Apnl  27,  1366.  as  supplamwted 
on  Jutv  5  aro  Ayguit  a  1  ^*ui  ApplKarl  requests 
that  rr>e  3rd.  i3rortvj.-er  -y^^a^a  issupd  '.a  Caivin 
Peiroiawn  CoTJoratJon  *t  C-xiitet  Na  CS77-*20  be 
redes>gr.a'ed  m  tr^e  name  ji  f!  Sot  Oa  Conv*eny 

'  By  lener  dated  june  16  "9^9,  as  sijcciemented 
by  *ener  rectpved  Aoqusi  B.  '■>«>),  Apphc»r»t  request- 
ed v^al  the  small  producer  cenAcate  n  Docsei  No 
CSa3-'0i:-^>> '.  Do  arnended  lo  cover  cera«r.  ant*- 
tx?s  as  cer7*ic«ip  so-how»*rs  Sir^  'eqi,«wt  «ra.s  no- 
tw:eo  Dy  p^XAcanor  »»  the  Ffwwit.  Rt»itS''tn  on 
Jury  n  Vdtii)  (5k3  PR  26mo>  B*  •nws  'ec«yed 
August  '9  ?4  and  26  i^,P  AptU  3-'  fiiV^--.s  da 
deStfe  to  correci  the  nar>«  3*  fwi;  •*  w  csrWicate 
eo-notders  requesuid  'o  ee  crv^*!  t>t  tr*  ac-ove- 
daled  tone's  Appiican;  s;a:rf5  t*)!  fv.  riarr^-s  qI 
PnjdO'*a»-8ache  ^rteri^v  irictyms  Prrx>jr*jpn  Panrter- 
snip  IVP-'-S  a-xj  PnxJ*tnhaKiache  Energy  incorr^ 
Producson  Partne»snip  twi-T^  snnuid  >n&taad  'ead 
Pnj0en(iot-8achO  fcnefTr  "■■^"'-^  lif-i-*^  -'5 '■—•^^hrp 
tVP-16  and  PnidB"tia(-E»:T«^  ^ -»s!  .t  :.-r-'ne  r-wted 
f'aitnarstW  'VP- 1 7 

*  AppitcatKxi  received  .■  %  ■  "■  ■  *-"  i^,*  r.^  ■,..>.;.-_■  a 
i^*e  of  racavl  ol  fikng  tee 

■  Appaceson  ntaty  r^corwed  wnr  the  nwrw  of 
Apciicart  as  wor  HEfr,  tRuSTS  PAfllNEPSMiP 
ay  letter  dated  August  ?6,  iWa.  recerued  August  X. 
1966.  Apcacant  amonoed  «s  apOcaDWi  to  reHect 
Applicanis  name  aa  Tna  Roy  Reed  Tnjtt  A  t/b;o 
Jeanne  Reed,  The  Rov  R^ed  Tn«t  B  (/Bo  C 
Robert  Reea  aryj  Tha  Roy  Reed  Truai  C  I/b/o 
Ghrsoe  Read  AOMms 

'  ^  ApolicalKy^  ret«fvBd  Ji>/  ;^5  1968  roing  data 
«  iJate  o'  'ec<*p*  jt  ixing  foe 

'>  Adtfbonai  materul  recenred  August  22.  1988 
IKR  Doc  S«-20?85  Filed  9-12-68;  8:45  am[ 
BlUJNG  COOC  S7l7<0t-«l 


[OocfcBtWoa.TOte-1-16-000,  THWft-l-IS- 
000.  wwl  RPM-245-000) 

National  Fuel  Gas  Supply  Corp^ 
Proposed  Change*  In  FEHC  Gaa  Tariff 

Sepiember  a  1986. 

Take  notice  that  on  August  31. 1908. 
National  Fuel  Gas  Supply  Corporation 
(■■National")  tendered  for  Tiling  as  part 
of  Its  FFJ^C  Gas  Tariff.  First  Revised 
Volume  No8. 1  and  2.  the  following  lar.ff 
sheets  proposed  to  become  efTective 
October  1.  1988: 

First  Revised  Volume  Na  1 

Sixteenth  Revised  Sheet  No.  4 
Fifth  Revised  Sheet  No.  68 

First  Revised  Volume  No.  S 

First  Revised  Sheet  No.  67 
Second  Revised  Sheet  No.  273 
Fourth  Revised  Sheet  No.  ZSl 
Sixth  Revised  Sheet  No.  302 
Fourth  Revised  Sheet  No.  321 
Fourth  Revised  Sheet  No.  341 
Second  Revised  Sheet  No.  447 
Third  Revised  Sheet  No.  538 
First  Revised  Sheet  No.  690 

National  states  that  the  purposr  of  the 
proposed  revisions  to  its  FERC  Gas 
Tariff.  Firsi  Revised  Volume  No.  1  ta  to 
reflect  the  quarterly  Purchased  Ga»  Cost 
adjustments  required  under  the 
Commission's  Regulations,  in  addition. 
the  proposed  revisions  reflect  a 
reduction  in  National's  Annual  Chargf;s 
Adjustment  surcharge. 

Further.  National  states  that  Sixteenth 
Revised  Sheet  No.  4  reflects  an  overall 
increase  in  rates  of  64.20  cents  per  Dth. 
This  increase  results  from  an  increase  in 
current  purchased  gas  costs,  offset  by  a 
decrease  in  the  ACA  surcharge  to  reOeci 
the  latest  Commission-approved  rate. 

National  states  that  the  proposed 
revisions  to  its  FF*RC  Gas  Tariff,  First 
Revised  Volume  No.  2.  are  designed  to 
change  the  reference  to  National's  ACA 
Clause  on  the  proposed  tariff  sheets 
from  section  20  to  section  19  of 
National's  General  Terras  and 
Conditions. 

National  states  that  copies  of  this 
fUing  were  servifd  upon  the  Company's 
jursidictional  customers  and  the 
regulatory  commissions  of  the  states  of 
New  York.  Ohio.  Pennsylvania. 
Delaware  and  New  jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  GLng  should  file  a  motion  to 
Intervene  or  protest  wnth  the  Federal 
Energy  Regulatorv  Commission,  825 
North  Capitol  Street.  NE..  W  ishington. 
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DC  20426,  in  accordance  with  Rule  214 
of  the  Commission's  Procedural  Rules 
(la  CFR  385.214).  All  such  motions  lo 
intervene  or  protests  should  he  filed  on 
or  before  September  15. 1988.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parlies  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
[FR  Doc  88-207-16  FUed  S>-12-6a:  B:45  am] 

eiLLINO  COOC  S71T-01-II 


I  Docket  No.  RPB6-244-000] 

Natural  Gas  Pipeline  Co.  of  America; 
Proposed  Changes  In  FERC  Gas  Tariff 

September  a  196B. 

Take  notice  that  on  August  31. 1988. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  fihng 
proposed  changes  in  section  32  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff  to  become  effective 
October],  1968. 

Natural  states  that  the  purpose  of  the 
fihng  is  to  permit  Natural's  customers  to 
request,  and  Natural  to  implement, 
conversions  of  firm  sales  to  firm 
transportation  in  excess  of  that 
currently  required  by  section  32  and  the 
Commission's  Regulations.  Under  the 
proposal.  Natural  may  at  any  time 
permit  its  sales  customer  to  convert  up 
to  100%.  Natural  states  that  this 
additional  flexibility  is  consistent  with 
the  Commission's  Regulations  at  IB  CFR 
2&4.10{c](3)(iii)-  Natural's  proposal  also 
permits  shortening  of  the  60-day  period 
for  conversions. 

Any  person  desiring  to  be  heard  to 
protest  said  filing  should  file  a  motion  lo 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  S  §  385.214 
and  385.211.  All  such  motions  or  protests 
must  be  filed  on  or  before  September  15, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  lo 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  CAsheU. 

Acttns  Secretary. 

[FR  Doc.  88-20725  Filed  9-12-88;  8:45  am) 

aitiwa  COOC  srtr-oi-ii 

I  Docket  Nov  CP88-291-00S  and  CP87-4e4- 
002] 

Natural  Gas  Pipeline  Company  of 
America;  Proposed  Changes  In  FERC 
Gas  Tariff 

September?,  1988. 

Take  notice  that  on  August  31, 1988. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing 
tariff  sheets  to  be  a  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1.  to 
be  efTective  October  1. 1988  and  April  1. 
1989. 

Natural  states  that  the  purpose  of  the 
filing  is  to  implement  the  sales  contract 
conversions,  reductions  and 
renomination  of  entitlements  rights 
authorized  in  the  Commission's  Order 
issued  July  29.  1968  at  Ducket  Nos. 
CP88-291-000  and  CP67 -484-000.  The 
submittal  reflects  the  changes  lo 
implemeni  Article  III  of  the  Stipulation 
and  Agreement  which  was  accepted  by 
the  Commission's  order  issued  July  29. 
1988  in  Docket  Nos.  CP88-291-000  and 
CP87-464-OO0.  The  filing  was  submitted 
in  the  context  of  Natural's  limited 
acceptance  of  the  certificate  issued  m 
the  previously  mentioned  dockets. 

Natural  requested  waiver  of  the 
Commission's  Regulations  lo  the  extent 
necessary  lo  permit  the  tariff  sheets  to 
become  effective  on  their  indicated 
efTective  dales. 

A  copy  of  the  filing  was  mailed  to 
Natural's  jurisdictional  sales  customers. 
interested  state  regulatory  agencies  and 
all  parties  sel  out  on  the  official  service 
lists  al  Docket  Nos.  CP88-291-000  and 
CP87-464-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  \E..  Washington, 
DC  20426,  in  accordance  with  \%  385.214 
and  385.211  of  the  commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
September  15.  1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection  in  the  public  reference  room. 

Lois  D.  Casbell. 

Acting  Secretary. 

(FR  Doc  88-20728  Filed  9-12-86,  8:45  ami 

BHJJMQ  CODE  t7n-01-ll 

(Docket  Noa.  RPSS-ZOfr-OU  and  TM89-1- 
26-000] 

Natural  Gas  Pipeline  Co.  of  America; 
Proposed  Changes  In  FERC  Gas  Tariff 

Septeinbere.  1966 

Take  notice  that  on  August  19. 1988. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff  tanff  sheets 
to  be  effective  October  1. 19B8  jnd 
January  1. 1989. 

Natural  stales  that  the  purpose  of  the 
filing  is  to  implemeni  the  Annual 
Charges  Adjustment  (ACA)  charge 
necessary  for  Natural  to  recover  from  its 
customers  annual  charges  assessed  it  by 
the  Commission  pursuant  to  Pari  382  of 
the  Commission's  Regulations.  The  rale 
authroized  by  the  Commission  to  be 
effective  October  1. 1988  is  ,18«  per  Mcf 
Under  Natural's  billing  basis  of  14.6.S 
psia  al  1000  Btu.  this  rale  converis  to 
.17t  per  Mcf.  In  addition.  Natural  further 
slates  that  the  tariff  sheets  lo  be 
effective  ]anuar\'  1. 1989  are  submitted 
in  compliance  with  the  Commsssion's 
Order  issued  July  29. 1988  al  Docket  No, 
RP8&-209-000  (July  29th  Order).  As 
directed  by  the  Commission  m  the  July 
29th  Order,  Substitute  First  Revised 
Sheet  Nos.  3  and  5  sel  out  the  firm 
minimum  and  maximum  commodity 
transportation  rales  for  Texoma  (the  39- 
mile  interstate  system,  located  in  the 
Stales  of  Oklahoma  and  Texas). 

Natural  requested  waiver  of  the 
Commissions  Rgulaiions  to  the  extent 
necessary  to  permit  the  tanff  sheets  to 
become  effective  on  their  indicated 
efTective  dates. 

A  copy  of  the  fihng  is  being  mailed  to 
Natural's  jurisdictional  cuslomers. 
interested  state  regulatory  agencies  and 
all  parties  set  out  on  the  official  service 
list  al  Docket  No,  RP88-209-000.  In 
addition,  pursuant  to  an  order  issued 
August  8. 1988  al  Docket  No.  RP86-209- 
000,  two  (2)  copies  of  this  filing 
(including  the  proposed  tanff  sheets]  are 
being  submitled  lo  the  Presidmg 
Administrative  Law  judge  at  Docket  No. 
RP88- 209-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  wrilh  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426.  in  accordance  with  S9  385.214 
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and  335.211  of  the  Commtsaion's  Rules 
and  Regulationa.  Ail  auch  motkma  or 
protests  must  be  filed  on  or  before 
Seplemberll.  1988.  Proleats  will  be 
considered  by  the  CoiruxuMion  id 
deterTDining  the  appropnate  action  to  be 
taken,  but  wiii  not  serve  to  make 
proleslanta  parties  to  the  proceeding. 
-Any  person  wishing  to  become  a  party 
must  fiie  a  iTtotion  to  ijiter\'ene-  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 

;ra  Doc.  58-2(r0B  Filed  »-lZ-8a;  »Ai  am] 

BliliHO  COOC  t711^\~m 

[Docket  No.  1089-1-37-000) 

Nortttwast  Pipe<in«  Corp.;  Propo««d 
Chang*  In  Sale*  Ra<M  Punuont  to 
PtirettM*  Gm  Co*t  Adiustment 

September  9. 1988. 

Take  notice  that  on  Au|i^st  31. 1988. 
.\orlhweat  PipeUoe  Corporabon 
[Northwest  I  submitted  for  filinfi  a 
proposed  change  in  rales  applicable  to 
service  rendered  under  rale  schedules 
affected  by  and  subiect  to  Article  16. 
Purchased  Gas  Cost  Adiustment 
Provision  I'PCA").  of  its  FEHC  Gas 
Tanff.  First  Revised  Volume  .No.  1  Such 
change  in  rates  is  for  the  purpose  of 
reflBcting  changes  in  Northwest's 
*^stimated  cost  of  purchased  i^as  for  the 
three  months  ending  Oecember  31. 19986 

Northwest  states  that  the  current  PGA 
ndj'jstmenl.  which  notice  is  given  herein, 
aggregales  to  an  mcrease  of  (SOllt  per 
MMBlu  in  the  commodity  rale  for  all 
FHte  schedules  affected  by  and  subject 
to  the  PGA.  The  proposed  change  in 
Northwests  commodity  rates  for  the 
fourth  quarter  of  1988  would  uicrease 
sales  revenues  by  approximately 
$17,838,244,  The  instant  filing  also 
provides  for  a  reduction  in  the  demand 
components  of  Northwest's  gas  sales 
rates  to  reflect  an  estimate  of  the 
demand  portion  of  the  fourth  quarter 
Canadian  toll  credits  and  requested 
conversions  from  firm  sales  to  firm 
transportation  by  many  of  Northwest's 
fidles  customer*.  The  proposed  rate 
changes  have  'oeen  reflected  on  Forty- 
Third  Revised  Sheet  No,  10  with  a 
proposed  effective  date  of  October  1. 
1988, 

A  copy  of  this  filing  is  being  served  on 
Northwest  s  lunsdictional  customers 
and  affected  state  commissions, 

.■\ny  person  desiring  to  be  beard  or 
protest  said  r.hng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
.North  Capitol  Street  NE.  VVashmgiun 


DC  20428,  in  accordance  with  S!  385,214 
and  385  211  of  the  Commission's  Rules 
and  Regulations  All  such  moHofis  or 
protests  should  be  filed  on  or  kjefore 
September  1&.  1888,  Protets  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wit!  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  lo  become  a  party 
must  file  a  mobon  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

L.ais  D.  Cashall, 
Acting  Secmtary- 

l¥U  Doc  8e-20705  Filed  »-lZ-a».  a:45  am] 
BicL«o  COOC  t7ir-«i-a 


[Dockel  No.  TOSS-2-27-000) 

North  P«nn  Gt*  Co.;  Propoaed 
Changes  In  FERC  G«s  TarIM 

Seplember  7.  1888. 

Take  notice  that  North  Penn  Gas 
Company  (North  Peiinl  on  August  31. 
1988  tendered  for  filing  Eighty-Ninlh 
Revised  Sheet  No.  PGA-1  to  its  FERC 
Gas  Tariff  first  Revised  Volume  No  1. 

.North  Penn  states  the  revised  tanff 
sheet  is  filed  pui-suant  to  section  14 
[PG.A  Clause)  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff  lo 
reflect  changes  m  the  cost  of  gas  for  the 
period  September  1. 1988  tliruugh 
.November  30.  1988  and  is  proposed  to  be 
effective  September  1, 1988.  The 
proposed  change  reflecls  a  decrease  In 
the  average  cost  of  gas  for  the  P-1  Rate 
Schedule  of  34.289*  per  Mcf. 

.North  Penn  slates  that  it  has 
eliminated  from  its  rales  the  deferred 
surcharge  in  compliance  with  Federal 
Hnergy  Regulatory  Commission's 
(CommissionI  Order  Ni>»  483  and  483- 
A,  Additionally.  North  Penn  is 
requesting  permission  from  the 
Commission  to  transfer  to  Account  191  a 
credit  balance  of  approximately  $28.0(10 
related  lo  take-or-pay  amounts  paid  to 
Tennessee  Gas  Pipeline  Company 
(Tennessee!  as  a  result  of  Tennessee's 
Settlement  Agreement  in  Dockel  .Nn 
RP83-8, 

North  Penn  respectfully  requests 
waiver  of  any  of  the  Commission's  Rules 
and  Regulations  as  may  be  rctiuired  lo 
permit  this  filing  to  ttecome  effective 
September  1  1988,  as  proposed. 

Copies  of  ihis  letter  of  transmittal  and 
all  enclosures  are  bemg  mailed  to  each 
nf  North  Peim  5  lunsdictional  customers 
and  Slate  Commission.s  shown  on  the 
attached  service  bst. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  mobon  lo 


intervene  or  protest  with  the  Federal 
F.nei:gy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  2042fl.  in  accordance  with  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  f>roredure  (18  CFR  38S.211. 
385.214).  All  such  motion  or  protests 
should  tie  filed  on  or  before  September 
15.  1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropnate  action  to  be  taken,  but  will 
not  ser\e  to  make  prutestantt  parbes  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  Copies  of  this  fibng  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CashelL 
Aduig  Secretar}' 

[FF  Dor.  88-20727  FUed  9-12-8&  8.-4S  ami 
MLUHQ  COOC  srir-^Mi 


IDocket  No.  TtUS-1-27-0001 

North  Penn  Gas  Co.;  Proposed 
Change*  In  FERC  Gas  Tarttt 

S.'jilembiT  7.  IMS. 

Take  notic*  the  North  Penn  Gas 
Company  [North  Penn  or  Company]  on 
August  31,  1988  tendered  for  filing 
Ninetieth  Revised  Sheet  PGA-1  to  Its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1. 

North  Penn  states  that  the  filed  tariff 
sheets  reflect  revision,  pursuant  to 
i  l.S41,38(d)(6|  of  the  Dimmission's 
regulations,  of  North  Peon's  Annual 
Charge  Adiustment  surcharge  to  recover 
dunng  the  Commission's  upcoming 
fiscal  year  the  $32,408  North  Penn 
payment  of  the  Commission's  annual 
charges  billing  The  new  ACA  surcharge 
rale  is  0  184  per  Mcf 

North  Penn  proposes  an  effective  date 
ofOctober  1.1988. 

North  Penn  slates  that  copies  of  the 
fibng  have  been  served  on  the 
Company's  junsdictional  customers  and 
interested  stale  commissions. 

Any  person  desinng  to  be  beard  or  to 
protest  said  filing  should  file  a  motion  lo 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  N'E..  Washington. 
DC  25428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  15.  1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropnate  action  to  be 
taken,  but  will  not  serve  lo  make 
prolealanis  parties  to  the  proceeding. 
Any  person  wishing  lo  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  North  Penn's  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D,  Cashall, 

Acting  Secretory: 

(FR  Doc  88-20729  Filed  9-lZ-M:  8:44  ami 

WCUMG  COOC  ST17-01-4I 


I  Docket  Not.  TOB>-1-S»-oao  and  TMe»-1- 

5»-0001 

Northern  Natural  Gas  Co..  Division  of 
Enron  Corp.;  Proposed  Changes  In 
FERC  Gas  Tariff 

Seplembcr  ",  1988. 

Take  notice  thai  .Northern  Natural 
Gas  Company.  Division  of  Enron  Corp. 
(Northern),  on  August  31, 1988.  tendered 
for  filing  changes  in  its  FJi.R,C,  Gas 
Tanff.  Third  Revised  Volume  No,  1 
(■Volume  No,  1  Tariff)  and  Original 
Volume  No,  2  (Volume  Nn.  2  Tariff). 
Northern  states  it  filed  the  revised 
tariff  sheets  lo  adjust  its  Base  Average 
Gas  Purchase  Cost  in  accordance  with 
the  Quarterly  PG.A  filing  requirements 
codif.ed  by  the  Commission's  Order 
Nos.  483  and  483-.A.  The  instant  filing 
reflects  a  [Jase  Average  Gas  Purchase 
Cost  of  S2.3483  to  be  effective  October  I, 
1988  through  December  31,  1988, 
.Norlhem  further  intends  to  use  its 
flexible  PGA.  as  necessary,  to  reflect 
actual  market  conditions  throughout  this 
lime  period. 

Copies  of  the  filing  were  served  upon 
the  company's  jurisdictional  sales 
customers  and  interested  state 
commissions. 

Any  person  desiring  lo  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
inler\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  m  accordance  with  SS  385.214 
and  385,211  of  the  Commission's  Rules 
and  Regulabons.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  15, 1988,  Protests  will  be 
ciinsidered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  lo  make 
protcstanls  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room, 

Ixiis  D,  Cashell. 
Acting  Secrvtory: 

(re  Dot  88-20732  Filed  9-12-88;  8:45  am) 
BILCMG  COOC  ff7ir-01-4i 


( Docket  No.  TUaS- 1-71-0001 

Ozarli  Gas  Transmission  System; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  8.  1968, 

Take  notice  that  on  August  31. 1988. 
Ozark  Gas  Transmission  System 
(Ozark)  tendered  for  filing  Fourth 
Revised  Sheet  No  5  to  be  a  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No,  1, 

Ozark  states  thai  the  tariff  sheet  was 
submitted  in  compliance  with 
Commission  Order  No,  472,  issued  May 
29. 1987.  The  proposed  tariff  sheet 
provides  a  mechanism  lor  Ozark  to 
recover  from  its  customers  annual 
charges  asses.sed  by  the  Commission 
pursuant  to  Part  3B2  of  Ihe  Commission's 
Regulations.  Ozark  requests  all 
necessary  waivers  to  permit  this  filing  to 
become  effective  October  1. 1988. 

Copies  of  the  filing  were  served  upon 
the  company's  jurisdictional  customers. 

Any  person  desiring  lo  be  heard  or  lo 
protest  said  filing  should  file  a  protest  or 
motion  lo  tnlervene  with  the  Federal 
Fjiergy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washinglon. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (IB  CFR  385,211 
and  385,214).  All  motions  or  protests 
should  be  filed  on  or  before  September 
IS.  1988,  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  prolestants  parties  lo 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspecbon, 
Uis  Cashall. 
Acttnt;  Secrvtiity 

ire  Doc,  88-20712  Filed  9-12-88;  84,1  am) 
BIUJNQ  COOC  S717-01-W 


[Docket  No.  RPSS-241-0001 

Panhandle  Eastern  Pipe  Line  Co: 
Proposed  Changes  FERC  Gas  Tariff 

SeplFmi.'er  8  t^SS 

Take  nobce  that  on  August  29. 1988 
Panhandle  Eastern  F*ipe  Line  Company 
(Panhandle)  submitted  the  following 
tanff  sheets  to  revise  its  FERC  Gas 
Tariff  Original  Volume  .No,  1: 
Sixty-Sixth  Revised  Sheet  No,  3-A 
Forty-Third  Revised  Sheet  No,  3-B 
Original  Sheet  No  3-C.4 
Original  Sheet  No.  3-CJ 
Original  Sheet  No,  3-C.8 
Original  Sheet  No.  43-12 
Original  Sheet  No.  43-13 


The  subject  tanff  sheets  bear  an  issue 
dale  of  August  29, 1988,  and  a  proposed 
effective  date  of  September  28.  1988. 

Panhandle  states  thai,  as  a  holder  of  a 
blanket  certificate  issued  pursuant  to 
Parts  157  and  284  of  the  Commission's 
Regulations,  it  proposes  to  implement 
the  recovery,  via  the  procedures 
contained  in  Order  No,  500,  of  a  portion 
of  the  amounts  which  il  has  paid  and 
which  11  reasonably  expects  lo  pay  by 
Ihe  end  of  May  19^,  (nine  months  after 
the  instant  filing)  to  settle  take-or-pay 
exposure  and  to  reform  gas  purchase 
contracts  with  vanous  o!  its  producer 
suppliers.  Approval  of  this  filing  will 
eliminate  from  Panhandle's  currently 
effective  commodity  rates  all  take-or- 
pay  buyout  and  buydown  costs,  as  that 
term  is  used  in  Order  .No  500.  which 
previously  had  been  required  to  be 
included  in  the  commodity  component  of 
Panhandle's  rates  by  operation  of  the 
suspension  order  in  Docket  No,  RP8"- 
103, 

Panhandle  stales  il  is  electing, 
pursuant  lo  Order  No,  500,  to  absorb 
50%  of  its  lake-or-pay  buyout  and 
buydown  costs  and  related  interest  and 
lo  collect  50^  of  such  costs  through 
fixed  demand  surcharges.  Panhandle 
proposes  to  recover  50^  of 
approximately  $411  million  of 
unresolved  take-or-pay  buyout  and 
buydown  costs  relating  to  gas  purchase 
arrangemenls  with  producers,  and 
related  interest. 

Panhandle  slates  that  the  proposed 
tariff  sheets  reflect  the  adjustment  to 
Panhandle's  currently  effective  non-gas 
commodity  sales  rates  necessary  lo 
eliminate  therefrom  approximately  2.5 
cents  per  Dth  included  for  take-or-pay 
settlement  recovenes.  which  Panhandle 
has  been  collecting  since  March  1, 1988. 
pursuant  lo  its  filing  in  Docket  No. 
RP87-103. 

Panhandle  requests  that  the 
Commission  waive  the  filing 
requirements  of  i  154.63  of  the 
Commission's  Regulations  to  accent 
Panhandle's  filings  herein  and  the 
malenal  incorporated  by  reference 
herein  as  the  cost  and  revenue  support 
for  this  filing,  permitting  the  same  to 
become  effective  on  September  28. 1988. 

Finally.  Panhandle  asks  the 
Commission  to  grant  all  necessary 
waivers  so  as  to  place  the  instant  tanff 
sheets  and  attendant  rales  into  efiecl  on 
September  28.  1988.  Panhandle  stales 
that  since  the  instant  filing  effectuates 
the  cost  sharing  policies  and  allocation 
methodologies  of  Order  .No.  500.  good 
cause  exists  to  place  such  tariff  sheets 
into  effect  on  an  expeditious  basis. 

Panhandle  noted  the  instant  filing 
contains  certain  lake-or-pay  settlement 
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and  contract  reformation  information 
and  data  that  is  of  such  a  commprcially 
sensitive  nature  that  its  public 
disclosure  would  be  harmful  to 
Panhandle.  Specificaily.  disclosure  of 
the  confidential  material  contained  in 
"Confidential  Submission  A"  could 
harm  Panhandle's  future  efforts  to 
reform  its  gas  purchase  contracts  with 
other  producers  as  well  as  future 
negotiations  Panhandle  may  have  wt(h 
some  of  the  producer  suppliers  whose 
contracts  may  have  already  been 
reformed.  Therefore,  pursuant  to 
§  388.110  of  the  Commission's 
Regijlations.  Panhandle  requests  that  the 
Commission  treat  the  documents 
segregated  in  Confidential  Submission  A 
as  confidential  material  to  be  placed  in 
the  non-public  files  of  the  Commission. 

Due  to  the  highly  confidential  and 
propnetar>'  nature  of  the  information 
contained  m  Confidential  Submission  A. 
and  in  recognition  of  the  fact  that 
settlement  negotiations  are  continuing 
and  that  this  material  is  e.xtremely 
commercially  sensitive,  Panhandle 
submits  that  an  appropnate  Protective 
Order  should  be  issued,  limitmg  access 
to  this  confidential  material  solely  to 
customers  [and  their  respective  state 
regulatory  agencies}  who  may  be 
required  to  pay  amounts  hfreunder  not 
producers,  royalty  owners  and  other 
interstate  pipelines  or  their 
representatives.  Panhandle  will 
maintain  copies  of  Confidential 
Submission  A  at  its  Houston.  Texas 
office,  and  in  Washmgton.  DC  at  the 
offices  of  its  counsel.  LeBoeuf.  Lamb, 
Leiby  and  MacRae.  1333  New 
Hampshire  Avenue  N'W.,  for  customers 
and  representatives  of  their  respective 
state  regulatory  agencies,  subject  to 
appropriate  protective  conditions. 

Copies  of  this  letter  and  enclosure 
were  served  upon  Panhandle's 
jurisdictional  sales  customers,  interested 
state  commissions  and  all  parties  to  the 
Docket  No,  RP87-103  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NF...  Washington, 
DC  20428.  m  accordance  with  Rules  211 
and  214  of  the  Commission  s  Rules  of 
Practice  and  Procedure  [18  CFR  385.211 
and  385.214}.  Ail  such  protests  should  be 
filed  on  or  before  September  15.  1^8. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protesfanls  parties  to 
the  proceeding.  Any  person  wishing  lo 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  File 


with  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  Casbeil. 

Acting  Secretary. 

IFR  Doc  86-20701  Filed  0-12-88: 8:45  ami 

aiujMO  coDC  ^ir-oi-M 

tDocfcet  No.  TM09-1-28-OOOI 

Panhandle  Eastern  Pipe  Une  Co.; 
Change  In  Tariff 

September  8. 1968. 

Take  notice  thai  on  August  31. 1988 
Panhandle  Eastern  Pipe  Une  Company 
(Panhandle)  tendered  for  filing  revised 
sheets  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  1.  as  reflected  in  Appendix 
No.  1,  and  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  2.  as  reflected  in 
Appendix  No.  2. 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  October  1. 1988. 

Panhandle  states  that  on  |une  30,  1988 
the  Commission  issued  a  revision  to  Ihe 
unit  rate  of  the  Annual  Charge 
Adjustment  Clause  (ACAl  lo  be  apphed 
lo  rates  for  recovery  of  1988  Annual 
Charges  pursuant  to  Order  No.  472  in 
Docket  No  RMB7-3-000  This  revision 
will  permit  Panhandle  to  collect  1.8  mills 
per  Mcf  (0 184  per  Dt)  of  natural  gas  sold 
or  transported  for  the  1988  Annual 
Charges  assessed  Panhandle  by  the 
Commission  under  Part  382  of  the 
Commission's  Regulations. 

To  the  extent  required,  if  any. 
Panhandle  requests  that  the  Commission 
grant  such  waivers  as  may  be  necessary 
for  acceptance  of  the  tariff  sheets 
submitted  herewith,  to  become  effective 
October  1. 1988.  as  previously  described. 

Copies  of  this  letter  and  enclosures 
are  being  served  on  all  customers 
subject  to  the  tariff  sheets  and 
applicable  state  regulatory  agencies. 

Any  person  desirmg  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  Ihe  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washmgton. 
DC  20426.  in  accordance  with  §5  385.211 
and  385.214  of  the  Commission's  Rules 
.md  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  15.  1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  CasheU. 

Acting  Secretary. 

[PR  Doc  A8-207Z1  Hied  9-12-68: 846  am] 

BILUHO  CODE  *7^7-Q^-m 

(Docket  No.  TM89- 1-72-000 

Pelican  Interstate  Gas  System; 
Proposed  Change  In  FERC  Gas  Tariff 

September  8. 1988. 

Take  notice  that  on  August  31. 1988, 
Pelican  Interstate  Gas  System  (Pelican) 
tendered  for  filing  First  Revised  Sheet 
No.  2A  to  be  a  part  of  its  FERC  Gas 
Tariff. 

Pelican  states  that  the  proposed  tariff 
sheet  provides  a  mechanism  for  it  to 
recover  from  its  customers  annual 
charges  assessed  it  by  the  Commission 
pursuant  to  Part  382  of  the  Commission's 
Regulations. 

A  copy  of  this  filing  was  mailed  to 
Pelican's  jurisdictional  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  lo  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  HZ5 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  55  385.214 
and  385.211.  Ail  such  motions  or  protests 
must  be  filed  on  or  before  September  15. 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  (o 
the  proceeding.  Any  person  wishing  lo 
become  a  party  must  file  a  motion  lo 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashelt. 
Acting  Secretary 
|FR  Doc.  88^20699  Filed  9-12-88;  8^45  ain| 

MUJHa  CODC  STIT-OI-H 

[Oochel  No  TM89-1 -66-000] 

Superior  Offshore  Pipeline  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

Sepli-mtuT  a.  iy«« 

Take  notice  that  on  August  29, 1988, 
Superior  Offshore  Pipeline  Companv 
(SOPCOl  tendered  for  filing  the 
following  revised  tariff  sheets  lo  its 
FERC  Gas  Tanff,  Original  Volume  No.  1. 

FERC  Gas  Tariff.  Original  Volume  No.  I 
Third  Revised  Sheet  No.  5 

SOPCO  states  that  this  revised  tariff 
sheet  is  filed  to  amend  its  initial  FERC 
Annual  Charge  Adjustment  (ACA) 
related  tariff  sheet  lo  refiect  the  change 
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in  the  reRC  ACA  Unit  Charge.  SOPCO 
has  received  an  Annual  Charges  Billing 
from  the  Commission  for  the  fiscal  year 
1988  and  has  already  remitted  to  the 
Commission,  SOPCO's  portion  of  the 
Commission  deficit  For  the  purpose  of 
recovering  this  payment  SOPCO  has 
clt'rted,  pursuant  lo  the  authority 
outlined  m  Order  No  4"2,  to  institute  the 
ACA  Unit  Charge.  As  set  forth  by  the 
Commission  on  SOPCO  s  .Annual 
Charges  Bill,  SOPCO's  ACA  Unit  Charge 
Will  change  from  $.0020  per  MMBlu  to 
S  t)017  perNfMBtu  SOPCO  proposes 
that  this  change  be  made  effective 
October  1, 1988. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  the  rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385-2141.  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
15. 1988  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  vtnshing  to 
become  a  party  must  file  a  motion  to 
intet^'ene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CaiibeU. 
Acting  Secretary. 
[FR  Doc.  86-20717  Filed  9-12-68:  8:45  am] 

BILLING  CODC  «717-«1-«l 


[Docket  Noft.  TQe9-1-»-000  and  TM89-1-9- 

000) 

Tennessee  Gas  Pipeline  Co.;  Rate 
Change  Under  Tariff  Rate  Adjustment 
Provisions 


Si-pleniberft.  li«iH 

Take  notice  that  on  August  31.  1988 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff  lo  be  efTeclive  October  1, 1968: 

Second  Revised  Volume  No.  1 

Item  A: 
Substitute  Eighth  Revised  Sheet  No.  20 
Substitute  Fifth  Revised  Sheet  No. 

20A 
Substitute  Eighth  Revised  Sheet  No.  21 
Substitute  Fifth  Revised  Sheet  No,  22 
Substitute  Second  Revised  Sheet  No. 

22A 
Substitute  Fifth  Revised  Sheel  No.  23 
Substitute  Fiflii  Revised  Sheet  No.  24 

Original  Voltlme  No.  2 

Item  B: 


Substitute  Ninth  Revised  Sheet  No.  5 
Substitute  Eighth  Revised  Sheet  No  6 
Substitute  Fifth  Revised  Sheet  No.  10 
Tennessee  states  the  purpose  of  the 
revisions  listed  as  Item  A  is  to  refiect 
PGA  current  rate  adjustments  pursuant 
to  section  2  of  Article  XXIIl  of  the 
General  Terms  and  Conditions  of 
Tennessee's  Tariff. 

Tennessee  states  the  purpose  of  thp 
revisions  listed  as  Item  B  is  to  adjust 
transportation  rate  schedules  to  refiect 
changes  in  the  cost  of  gas  used  for  fuel 
pursuant  to  section  5  of  Article  XXIII  of 
the  General  Terms  and  Conditions. 

Tennessee  is  also  implementing  with 
this  filing  a  new  Annual  Charge 
Adjustment  of  O.IB  cents  pursuant  to 
Article  XVin  of  the  General  Terms  and 
Conditions  of  its  tariff  and  the  Order  472 
series  of  regulations. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions.  Any  persons  desiring  to  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  Washington, 
DC  20426,  in  accordance  with  Rules  208 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  AH  such 
motions  or  protests  should  be  filed  on  or 
before  September  15. 1988.  Prolesls  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene; 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  motion.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection 
Lois  D.  Casbell. 
AcHT\g  Secretary. 
IFF  Doc.  88-20704  Filed  9-12-B8;  8:45  am| 

BltUWG  OOOE  S717-01-M 


I  Docket  No.  Pn88-24»-OO01 

Tennessee  Gas  Pipeline  Co.;  Rling 

September  9, 1988 

Take  notice  that  on  September  1. 1988. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  the 
following  revised  tariff  sheets  in  Second 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff  to  be  effective  October  l  1988- 
Second  Revised  Sheet  No  108 
Original  Sheet  No.  108A 
Second  Revised  Sheet  No.  205 
Third  Revised  Sheet  Nos.  206  and  207 
First  Revised  Sheet  No.  209 


Second  Revised  Sheet  Nos,  334  and  342 

Tennessee  states  that  the  overall 
purpose  of  this  filing  is  to  allow 
Tennessee  to  make  certain  pro<:edural 
changes  that  will  result  in  a  reduction  of 
paperwork  and  ease  the  burden  in 
administering  contracts  for 
transportation  services,  without 
prejudicing  the  nghts  of  Tennessee's 
customers.  Tennessee  states  thai  it 
proposes  many  of  these  changes  at  the 
request  of  its  customers- 
Tennessee  states  that  copies  of  its 
filing  are  available  for  inspection  at  its 
pnncipal  place  of  business  In  the 
Tenneco  Building.  Houston.  Texas  and 
have  been  mailed  to  all  affected 
customers. 

Any  person  desiring  to  be  heard  or  lo 
protest  said  filing  should  file  a  motion  lo 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE,.  W  ashinglon, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  [18  CFR  385,211, 
385.2141  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
18,  1988.  Protests  wiU  be  considered  by 
the  Commission  in  determining  the 
appropnale  action  lo  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
thp  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene-  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubhc  inspection. 
Lois  D.  CasbeU. 
Acting  Secreiary. 

[TR  I>>c.  88-20630  Filed  9-12-88:  8:45  am] 
SILLMO  CODC  S717-0t-« 


lOocfcet  No.  TMe»-1-17-000] 

Texas  Eastern  Transmission  Cofp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

Sepieraber  9, 19ftH 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  September  2.  1988  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Fifth  Revised  Volume  No  1.  six  copies 
each  of  the  following  tariff  sheets,  lo 
bfH-.ume  effective  October  1. 1988. 
Seventh  Revised  Sheet  No.  50 
Seventh  Revised  Sheet  No.  51 

Texas  Eastern  slates  the  listed  tariff 
sheets  reflect  the  elimination  of  the 
mileage  rate  for  transportation  within 
Zone  A  under  various  Rate  Schedules  as 
refiected  in  Texas  Eastern's  luly  25, 1988 
filing  in  Docket  No.  RP88-222,  In  Ihe 
event  the  Commission  elects  nol  to 
accept  the  tariff  sheets  listed  above, 
Texas  Eastern  submits  for  filing 
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Alternative  Seventh  Revised  Sheet  Noa. 
50  and  51,  which  reflect  mileage  rates 
for  transportation  within  Texas 
Eastern's  Zone  A, 

Texas  Eastern  states  the  purpose  of 
this  filing  IS  to  track,  pursuant  to  section 
29  of  Texas  Eastern's  General  Terms 
and  Conditions,  Fifth  Revised  Volume 
No.  1.  the  fiscal  year  19dfl  Annual 
Charge  Adjustment  (ACAJ  in  Texas 
Eastern's  rates,  including  the  revised 
ACA  charge  in  CNG  Transmission 
Corporation's  (CNG)  Rate  Schedule 
GSS. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional 
customers,  interested  state  commissions 
and  all  current  Rale  Schedule  IT-1 
shippers. 

Any  person  desinng  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Fjiergy  Regulatory  Commission.  825 
North  Capitol  Street  \'E..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commissions  Rules  of 
Practice  and  Procedure  All  such 
motions  or  protests  shoold  be  filed  on  or 
before  September  16,  198fl.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  lo  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party- 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Comm.ission  and  are  available  for  public 
inspection. 
LobD.  C««beU, 
Acting  Secretary. 

|KR  Doc  68-20835  Filed  9-12-88:  ft46  ami 
wuiNG  CODE  cnr-ot-M 


f  Dockat  No.  RP8S-«7-00«t 

Texas  Eastern  Transmission  Corp.; 
Motion  Filing  by  Texas  Eastern 

Septenib»;r9.  1968. 

Take  notice  that  Texas  Eastern 
Transmission  Corp.  (Texas  Eastern)  on 
August  31,  198fl.  tendered  for  filing  six 
copies  of  a  Motion  to  place  into  efTect 
revised  tariff  sheets  in  Docket  No.  RP8fl- 
67  as  part  of  its  FERC  Gas  Tariff.  Fifth 
Revised  Volume  No.  1  and  Original 
Volume  No,  2. 

As  noted  m  Texas  Eastern's  Motion. 
Texas  Eastern  is  moving  to  place  into 
effect  pursuant  to  section  4|e)  of  the 
Natural  Gas  Act,  $  154,67  of  the 
Commission's  Rej^ulations  and  Rule  212 
of  the  Commissions  Rules  of  Practice 
and  Procedure,  revised  tariff  sheets 
which  reflect  changes  made  in 
.accordance  with  the  Commission's 
orders  in  this  proceeding  and  tariff 
thanges  approved  by  (he  Commission 


during  the  suspension  period  including. 
inter  alio,  Texas  Eastern's  PGA  and  EPC 
tracking  filings,  effective  June  1  and 
August  1. 1988, 

In  the  event  the  Commission  does  not 
approve  Texas  Eastern's  July  25. 198fl 
filing  in  Docket  No.  RPBa-222.  Texas 
Eastern  also  included  in  its  Motion  filing 
revised  tariff  sheets  designated  under 
Attachment  B  which  reflect  mileage 
rates  for  transportation  within  Zone  A. 

The  lanff  sheets  being  filed  herewith 
are  to  be  effective  September  1. 198B. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional 
customers,  interested  state  commissions, 
shippers  and  all  parties  of  record  in 
Docket  No.  RP88-67.  et  ai 

Any  person  desiring  lo  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (IB  CFR  385.214. 
385^11).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
IB.  1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  0.  Cashell. 
Acting  Secretary. 
|FR  Doc.  B6-20B42  Filed  9-12-118;  MS  an] 

BILUHa  COOI  S7t7-QMI 


lOockel  No.  TM89-1-18-000I 

Texas  Gas  Transmisston  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

Seplembtrr  H.  I'ibb. 

Take  notice  that  on  August  31. 1968, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1 
and  FERC  Gas  Tariff,  Original  Volume 
No.  3: 

FERC  Gas  Tariff.  Original  Volume  No.  1 

Fourth  Substitute  Eleventh  Revised 

Sheet  No.  10 
Fourth  Substitute  Eleventh  Revised 

Sheet  No.  lOA 
Eighth  Revised  Sheet  No.  11 
Ninth  Revised  Sheet  No.  12 
Sixth  Revised  Sheet  No.  12A 

FERC  Gas  Tariff.  Original  Volume  No.  3 

Substitute  Second  Revised  Sheet  No.  21 
Substitute  Third  Revised  Sheet  No.  22 


Texas  Gas  states  that  the  revised 
tariff  sheets  are  filed  pursuant  to  Section 
25  of  the  General  Terms  and  Conditions 
of  Texas  Gas's  FERC  Gas  Tariff, 
Original  Volume  No.  I  which  affords 
Texas  Gas  the  nght  to  recover  the  costs 
billed  to  Texas  Gas  by  the  Federal 
Energy  Regulatory  Commission  via  the 
FERC  ACA  Unit  Charge  method.  That 
unit  charge,  as  determined  by  the 
Commission.  is$.001B/Mcf  ($.0016/ 
MMBtu  converted),  as  set  forth  on 
Texas  Gas's  Annual  Charges  Bill  for 
fiscal  year  1988.  to  be  effective  October 
1.1988. 

Copies  of  the  revised  tanff  sheets  are 
being  mailed  lo  Texas  Gas's 
jurisdictional  customers  and  Interested 
slate  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  lo 
intervene  or  protest  with  the  Federal 
Fjiergy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  S§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  15. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wilt  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Acting  Secretory 
|FR  Doc.  66-20709  Filed  9-12-88: 8:45  am) 

BIUJHO  COOC  Cri7-«1-M 


[Dochet  No.  RPa»-114-001| 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  8. 1988- 

Take  notice  that  on  August  31. 1988. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1. 

Substitute  Second  Revised  Sheet  No.  ill 
Substitute  Third  Revised  Sheet  No.  112 

Texas  Gas  stales  that  these  tariff 
sheets,  lo  be  effective  |une  1. 1988,  are 
being  filed  to  reflect  changes  in  Texas 
Gas's  PGA  clause  to  be  in  compliance 
with  Commission  Orders  463  and  483-A. 
pursuant  to  Commission  Letter  Order 
dated  August  3.  1988.  in  Docket  No. 
RP88-114. 
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Copies  of  the  revised  tariff  sheets  are 
being  mailed  to  Texas  Gas's 
jurisdictional  customers  and  interested 
stale  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  $  $  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  15. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parlies  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  O.  Cafibell. 
A  cling  Secretary. 
(FR  Doc.  88-20713  Filed  9-12-68:  6:45  am] 

8IUJH0  CODC  671T-01-H 


I  Docket  No.  TM8»-1-2»-<M)0] 

Transcontinental  Gas  Pipe  Une  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

S»'pt(;mber  8, 196A 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  August  31, 1988 
certain  revised  tariff  sheets  to  Second 
Revised  Volume  No.  1  and  Original 
Volume  No.  2  of  its  FERC  Gas  Tariff. 
The  proposed  effective  date  of  the  tariff 
sheets  is  October  1. 1988. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  reflect  a  decrease  of 
.02c  per  dt  in  the  Annual  Charge 
Adjustment  (ACA)  Charge  in  the 
commodity  portion  of  Transco's  sales 
and  transportation  rates.  Pursuant  lo 
Order  472.  the  Commission  has  assessed 
Transco  its  annual  AC^'V  charges  based 
on  0.18«/Mcf  for  the  annual  period 
commencing  October  1,  1988.  In 
accordance  with  Section  27  of  the 
General  Terms  and  Conditions  of 
Transco's  Volume  No,  1  Tariff, 
Transco's  proposed  tariff  sheets  track 
the  Commission  approved  ACA  unit  rate 
of  0.18C/Mcf  (0.18/dt  on  Transco's 
system)  commencing  October  1. 1988. 

Transco  stales  that  copies  of  the  filing 
are  being  mailed  to  each  of  Us 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  625 


North  Capitol  Street  N'W..  Washington. 
DC  20426.  in  accordance  with  $§  385214 
and  385.211  of  the  Commission's  Rules 
and  Regulations  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  15, 19B8  Protests  will  be 
considered  by  the  Commission  in 
determining  Uie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasbelL 
Acting  Secretary. 

IFR  Doc.  88-20714  Filed  9-12-88;  8:45  ami 
BIUJHG  COOC  e717-01-H 


(Docket  No.  TM89-1-30-000] 
Trunkline  Gas  Co;  Change  in  Tariff 

Sepiembcr  8. 1988 

Take  notice  that  on  August  31. 1988 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  revised  sheets  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1. 
as  reflected  in  Appendix  No.  1.  and  to 
its  FERC  Gas  Tariff.  Original  Volume 
No.  2.  as  reflected  in  Appendix  No.  2. 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  October  1, 1988. 

Trunkline  slates  that  on  |une  30. 1988. 
the  Commission  issued  a  revision  to  the 
unit  rate  of  the  Annual  Charge 
Adjustment  Clause  (ACAl  to  be  applied 
to  rates  for  recovery  of  1988  Annual 
Charges  pursuant  to  Order  .No.  472  in 
Docket  No.  RM87-3-000.  This  revision 
will  permit  Trunkline  to  collect  1.8  mills 
per  Mcf  (0-17^  per  Dt)  of  natural  gas  sold 
or  transported  for  the  Annual  Charges 
assessed  Trunkline  by  the  Commission 
under  Part  382  of  the  Commission's 
Regulations. 

To  the  extent  required,  if  any. 
Trunkline  requests  that  the  Commission 
grant  sucli  waivers  as  may  be  necessan.- 
for  acceptance  of  the  tanff  sheets 
submitted  herewith,  lo  become  effective 
Ocloberl,  1988.  as  previously  described. 

Copies  of  this  letter  and  enclosures 
are  being  ser\'ed  on  all  customers 
subject  to  the  tariff  sheets  and 
applicable  slate  regulator>-  agencies. 

Any  person  desinng  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energ>'  Regulator^'  Commission,  825 
NorlhCapilol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  §5  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  15.  1988.  Protests  will  be 


considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  lo  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Uls  D.  CasbelL 

Acting  Secretary. 

IFR  Doc.  88-20708  Filed  9-12-88;  8:45  am] 

B<LLMG  COOC  C7ir-«1-ll 


■  Docket  No.  TM8»-1-7S-O00I 

Transco  Gas  Supply  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  7. 1988. 

Take  notice  that  Transco  Gas  Supply 
Company  (Gasco)  tendered  for  filing  on 
August  31. 1988.  Eighth  Revised  Sheet 
No.  106  to  Onginal  Volume  No.  2  of  its 
FERC  Gas  Tanff.  The  proposed  effective 
date  of  this  tariff  sheet  is  October  1, 
1988. 

Gasco  states  that  the  purpose  of  the 
instant  filing  is  to  refiecl  a  decrease  of 
.03t  per  Mcf  in  the  Annual  Charge 
Adjustment  (ACA)  Charge  included  in 
the  cost  of  gas  which  Transcontinental 
Gas  Pipe  Line  Corporation  (Transco) 
purchases  from  Gasco  Pursuant  lo 
Order  472,  the  Commission  has  assessed 
Gasco  its  annua!  ACA  charges  based  on 
0.18C/Mcf  for  the  annual  penod 
commencing  October  1, 1988.  Therefore, 
in  accordance  with  Section  1  A  of 
Appendix  A  to  Rate  Schecule  X-1. 
Gasco  submits  herewith  for  filing  Eighth 
Revised  Sheet  No.  106  which  tracks  the 
Commisssion  approved  ACA  unit  rate  of 
0.18c/Mcf  commencing  October  1. 1988 

Gasco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its 
customers  and  interested  State 
Commissions. 

Any  person  desuing  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulator>-  Commission.  825 
North  Capitol  Street.  NX,  Washington. 
DC  20425.  tn  accordance  with  55  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  15. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropnate  action  to  be 
taken,  but  will  not  ser\'e  lo  make 
protestants  parties  to  the  proceeding. 
.\ny  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  v^^th  the 
Commission  and  are  available  for  public 
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inspt?ctiOn  in  the  Public  Reference 

Room. 

LoU  D  CailieU. 

.™  Doc  88-20731  Filed  9-I2-«;  ft«  «mj 
eiujHQ  cooc  sri7-«i-ii 


I  Dock*!  No«.  TQ*9-1-42-0()0  and  TMM-I- 
42-0001 

Transwestem  Pipeline  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

September  8.  1968. 

Tdke  notice  that  on  .August  31,  19^8. 
Transwestem  Pipeline  Company 
(Transwestem)  (endertd  for  Riing  as 
part  of  Its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets; 

45th  Revised  Sheet  No.  5 
32nd  Revised  Sheet  No.  6 

Transwestem  stales  thai  45lh  Revised 
Sheet  No  5  is  being  filed  pursuant  to 
Transwestem's  Purchased  Gas 
.Adiustment  provision  set  forth  in  .Article 
19  of  the  General  Terms  and  Conditions 
of  Transwestem's  FflRC  Gas  Tariff. 
Second  Revised  Volume  .\o.  1.  The 
Current  Adjustment  reflected  herein 
represents  an  increase  of  $0  3032/dth  as 
measured  against  Transwestem's 
annual  PGA  filmg  m  Dociiel  .Vo.  r.-\B8- 
5-12  (PGA  88-5).  which  became 
effective  on  [uly  1,  198a  In  accordance 
with  {  154.310  of  the  Commission's 
Orders  Nos.  463  and  483-A, 
Transwestem's  Surcharge  Adjustment 
reflects  an  i.icrease  of  S0.0603/dth  as 
measu.'ed  semi-annual  filing  in  Docket 
.Vii  TA88-4-42  !PGA  88-4],  which 
tiecame  effective  on  April  1,  1988. 
Transwestem  is  proposing  to  amortize 
the  Surcharge  Adiustment  increase  of 
SQ.0e<)3,'dth  over  a  nine-month  period 
beginning  October  I.  1988  lo  recover  the 
balance  in  the  FERC  Account  No.  191  for 
the  two-months  ended  February  29. 
1388-  By  implementing  this  procedure. 
Transwestem  respectfully  requests  a 
waiver  of  the  Commissions  transition 
rules,  §  154.310  and  any  other  applicable 
regulations  as  may  be  necessary  The 
granted  waiver  will  aliow  Transwestem 
to  accelerate  its  transition  from  a  six- 
moDih  deferral  and  amortization  cycie 
to  a  twelve-month  cycle  in  its  next 
scheduled  annual  PGA  filing,  effective 
|uly  1. 1989.  a  year  earlier  than  called  for 
by  the  Transition  Rules. 

Transwestem  stales  thai  these  tariff 
sheets  reflect  a  decrease  in  the  Annual 
Charge  Adjustment  (ACAj  of  SO.tXXU/ 
d'h.  "The  Commission  notified  all 
applicable  pipelines,  on  June  30. 1988. 
that  the  new  ACA  Unit  SurcJiarge 
effective  October  1. 1988  is  $a0018/mcf. 


Transwestem  s  ACA  Surchar^  rate,  to 
be  effectiie  October  1,  1988.  converted 
lo  a  dekalherm  basis,  is  SO.om7/dlh 

The  proposed  effective  dale  for  the 
tariff  sheets  listed  atxive  is  October  1. 
1988. 

Copies  of  the  filing  were  served  on 
Transwestem's  junsdiclional  customers 
and  interested  Stale  commissions. 

.Any  person  desinng  to  tie  beard  or  to 
protest  said  filing  should  file  a  motion  lo 
intervene  or  protest  with  the  Federal 
Fjiergy  Regulatory  Commission.  825 
.North  Capitol  Street.  NE.,  Washington. 
DC  20428.  in  accordance  with  5§  385.214 
and  385.211  of  the  Commission  s  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protest  should  be  filed  on  or 
before  Sept.  IS,  198a  Protesis  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  lo  make 
proleslants  parties  lo  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Actinii  Secretary'. 

|FR  Doc  88-20703  FUed  9-13-88;  S;4S  an] 
eiLUMO  cooc  87t7-01-H 

I  Docket  No.  RPa8- 239-000 1 

Trunkline  Gas  Co.;  Proposed  Changes 
In  FEBC  Gas  Tarttf 

Septcniber  a  1986. 

Take  notice  that  Trunkline  Gas 
Company  (Trunkline)  on  August  29. 
1988.  tendered  for  filing  the  following 
proposed  changes  lo  ils  FERC  Gas 
Tariff.  Onginal  Volume  .No.  1.  to  be 
effective  September  28. 1988: 
Sixty-Fourth  Revised  Sheet  No.  3-A 
Original  Sheet  No.  3-A.5 
Onginal  Sheet  No  3-A.6 
Second  Revised  Sheet  No.  21 -O 
Second  Revised  Sheet  No.  21 -P 
Second  Revised  Sheet  No.  21-Q 

Trunkline  states  that  by  this  filing. 
Trunkline  which  is  a  holder  of  a  blanket 
certificate  issue  puriu.snt  to  Parts  157 
and  264  of  the  Commission's 
Regulations,  proposes  lo  implement  the 
recovery,  via  the  procedures  contained 
in  Order  No.  500.  of  a  portion  of  the 
amounts  which  it  has  paid  and  which  it 
reasonably  expects  lo  pay  by  the  end  of 
May.  1989  (nine  months  after  the  inslani 
filing)  lo  settle  take-or-pay  exposure  and 
to  buy  out  and  to  buy  down  and  to 
reform  gas  purchase  contracts  with 
various  producer  suppliers. 

Specifically.  Frunkline  stales  that  it  is 
electing,  pursuant  lo  Order  No.  500.  lo 
absorb  50  percent  of  its  take-or-pay 


settlement  and  contact  buy  out  and 
buydown  costs  and  related  interest  and 
lo  collect  50%  of  such  costs  through 
fixed  demand  surcharges.  Trunkline 
proposed  lo  recover  50%  of 
approximately  $409  million  of 
unresolved  take-or-pay  buy  out  and  buy 
downs  relating  to  gas  purchase 
arrangements  with  producers,  and 
related  interest. 

Trunkline  further  stales  Ihat  the 
proposed  tanff  sheets  also  reflect  the 
adiustment  lo  its  currently  effective  non- 
gas  commodity  sales  rates  lo  eliminate 
therefrom  17.44  cents  per  DIh  included 
for  take-or-pay  settlement  recoveries, 
which  it  has  been  collecting  since  May 
1. 1967.  pursuant  to  Us  fiUngs  in  Docket 
Nos.  RP87-15  and  RP87-87. 

Trunkline  requests  thai  the 
Commission  grant  all  necessary 
waivers,  including  waiver  of  the  filing 
requirements  of  Section  154.63  of  the 
Commission's  Regulations  and  the 
provisions  of  Section  154.66.  in  order  to 
accept,  without  delay.  Trunkline's  tariff 
filings  and  the  matenal  incorporated  by 
reference,  as  the  cost  and  revenue 
support  for  this  filing  to  become 
effective  on  September  28. 1988. 

Tmnkline  also  expressly  requests 
such  waivers  of  the  Commission's 
Regulations,  including  but  not  li3Uled  to 
{  154.68.  to  permit  Trunkline  to  amend 
its  rate  fihng  in  Docket  No.  RPB8-180- 
000  to  remove  take-or-pay  aeltlemeni 
costs  and  carrying  costs  from  the 
commodity  component  of  the  rates  at 
such  lime  as  il  makes  other  compliance 
filings  therein  prior  to  the  effective  date 
of  those  rales.  December  1. 1988. 

Trunkline  slates  that  it  will  maintain 
copies  of  Confidential  Submission  A  at 
ils  ffouston.  Texas  office,  and  in 
Washington.  DC  al  the  offices  of  its 
counsel.  LeBoeuf,  Lamb.  Ueby  and 
MacRae,  1333  New  Hampshire  Avenue. 
NW.  for  customers  and  represenlatives 
al  their  respective  slate  regulatory 
agencies,  subject  lo  appropriate 
protective  conditions,  estabhshed  by 
Commission  protective  order. 

Copies  of  the  filing  were  served  upon 
Trunkline's  jurisdictional  customers, 
interested  state  commissions,  and  all 
parlies  to  the  Docket  No.  RP88-180 
proceeding. 

Any  person  desiring  lo  be  he.Trd  or  lo 
protest  said  fUmg  should  file  a  motion  lo 
intervene  or  pralesi  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Cenler  Plaza  Building.  825  North  Capitol 
Street.  NE..  Washington.  DC  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
15, 1988.  Protests  will  be  considered  by 
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the  Commission  in  determining  the 
appropriate  action  lo  be  taken,  but  will 
not  serve  lo  make  proleslants  parties  to 
the  proceedings.  Any  person  wishing  lo 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Trunkline's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Csshell. 
Ai-lin^  Secrrlary. 
int  Doc  88-20724  Filed  9-12-88;  8:45  am) 

BIUJIM  CCOC  S7t7-<l-« 


lOocket  No.  TM89- 1-74-0001 

U-T  Offshore  System;  Proposed 
Ctianges  In  FERC  Gas  Tariff 

S^-ptember  8.  1988. 

Take  notice  that  U-T  Offshore  System 
(U-TOSI  tendered  for  filing  on  August 
31, 1988  Tenth  Revised  Sheet  No.  4  to 
Original  Volume  No.  1  of  ils  FERC  Gas 
Tariff  The  proposed  effective  dale  of 
this  tariff  sheet  is  October  1. 1988. 

U-TOS  slates  that  the  purpose  of  the 
instant  filing  is  to  refiect  a  decrease  of 
.03«  per  Mcf  in  the  Annual  Charge 
Adjustment  (ACA)  Charge  in  the 
commodity  portion  of  U-TOS' 
transportation  rates.  Pursuant  to  Order 
472.  the  Commission  has  assessed  U- 
TOS  ils  annual  ACA  charges  based  on 
0.18t/Mcf  for  the  penod  commencing 
October  1, 1988.  In  accordance  with 
Article  8  of  Rate  Schedules  T-1  through 
T-10  contained  in  Onginal  Volume  No  2 
of  U-TOS'  FERC  Gas  Tariff.  U-TOS  is 
submitting  herewith  for  filing  Tenth 
Revised  Sheet  No.  4  which  tracks  the 
Commission  approved  ACA  unit  rate  of 
0.18«/Mcf  commencing  October  1,1  988. 

U-TOS  slates  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  Shippers 
for  whom  transportation  service  is  being 
provided. 

Any  person  desiring  lo  be  heard  or  lo 
protest  said  filing  should  file  a  motion  to 
inter\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20428,  in  accordance  with  §5  385.14 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protesis  should  be  filed  on  or  before 
September  15, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  bul  will  not  serve  to  make 
proleslants  parties  lo  the  proceeding. 
.Any  person  wishing  lo  become  a  party 
must  file  a  motion  lo  inlervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lola  D.  Cashell. 

Acting  Secretory 

|FR  Doc  88-20711  Filed  9-12-88;  8:45  nm) 

B1L1N40  cooc  iri7-tt1-ll 


IDockei  Nos,  RP8ft-27-00<,  and  RPas-209- 
01S) 

United  Gas  Pipe  Une  Co.;  Tariff  Filing 

September  8. 1968. 

Take  notice  that  on  August  31. 1988 
United  Gas  Pipe  Line  Company  (United) 
tendered  for  filing  revised  tariff  sheets, 
and  work  papers  and  schedules  related 
thereto,  as  follows: 
Second  Revised  Substitute  Revised 

Original  Sheet  .No.  4-Gl 
Second  Revised  Substitute  Revised 

Original  Sheet  No.  4-H 
Second  Revised  Substitute  Revised 

Original  Sheet  No.  4-1 
Second  Revised  Substitute  Revised 

Original  Sheet  No.  4-1 
Second  Revised  Substitute  Revised 

Original  Sheet  No.  4-K 

United  stales  thai  this  filing  is  made 
pursuant  lo  Ordenng  Paragraph  (B)(2)  of 
the  Order  of  the  Federal  Energy 
Regulatory  Commission  (Clommission) 
issud  in  Docket  Nos  RP88-27  and  RP88- 
209  on  December  31. 1987. 

United  stales  ihat  this  filing  revises  its 
April  29. 1988  filing  to  reflect  the 
balance  of  take-or-pay  costs  allocated  to 
each  customer  based  on  only  those  costs 
which  have  actually  been  paid  or  for 
which  there  has  been  incurred  a  written 
obligation  lo  pay  as  of  luly  31, 1988. 

Any  person  desinng  lo  be  heard  or  lo 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NT. , 
Washington,  DC  20426.  on  or  before 
September  15, 1988  and  in  accordance 
with  Rules  211  and  214  of  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  and  385,214).  Such  motion  will 
be  considered  by  the  Commission  in 
determing  the  appropnate  action  lo  be 
taken,  bul  will  not  serve  to  make 
proleslants  parties  lo  the  proceeding. 
Any  person  desu-ing  lo  become  a  party 
must  petition  lo  inler\-cne.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  CasbeU. 
Acting  Secmcjry. 

(FR  Doc.  88-20720  Filed  »-12-«8:  8:45  am] 
aH.UMl  cooc  V717-0I-II 


lOocket  No.  TM89-1-56-0001 

Valero  Interstate  Transmission  Co.; 
Proposed  Changes  In  Rates 

September  8,  1988, 

Take  notice  Ihat  on  August  31. 1988. 
Valero  Interstate  Transmission 
Company  ("Vilco  ")  tendered  the 
following  tariff  sheets  for  filing 
conlaining  changes  lo  the  ACA  unit  rate 
m  each  appUcable  rate  schedule; 
Onginal  Volume  No.  1 
15lh  Revised  Sheet  No.  14 
9th  Revised  Sheet  No.  14.2 
2nd  Revised  Sheet  No.  21.12 
1st  Revised  Sheet  No.  29.9 
Original  Volume  No.  2 
14th  Revised  Sheet  No.  6 
2nd  Revised  Sheet  No.  7 
Isl  Revised  Sheet  No.  12.50 

The  proposed  effective  date  for  the 
above  filings  is  October  1, 1988.  Vilco 
requests  a  waiver  of  any  Commission 
regulations  or  orders  which  would 
prohibit  implementation  by  October  1. 
1988. 

Any  person  desinng  to  be  heard  or  lo 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission  a  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Ail  such  motions  or 
protesis  should  be  filed  on  or  before 
Sept.  15. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  lo  be 
taken,  but  will  not  serve  lo  make 
proleslants  parties  lo  the  proceeding. 
Any  person  wishing  lo  become  a  parly 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
mspeclion. 
Lois  D.  Cashell. 
Act.'nfi  Secretary 

(FR  Doc  88-20722  Filed  9-12-88;  845  am| 
BIUJNO  CODE  srir-oi-H 


I  Docket  No.  TAS9-t-SO-O00l 

Valley  Gas  Transmission.  Inc.;  Change 
In  Rates  Pursuant  to  Purctiased  Gas 
Adjustment 

September  8. 1988. 

Take  notice  thai  on  August  31. 1988. 
Valley  Gas  Transmission,  Inc. 
("Valley")  tendered  for  filing  and 
acceptance  the  following  tariff  sheets  as 
part  of  ils  FERC  Gas  Tariff: 
Thirty-Eighth  Revised  Sheet  No.  2A  lo 

Original  Volume  No.  1 
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Eleventh  Revised  Shett  ^k).  10  to 

Original  Volume  No.  2 

Valley  states  that  these  tariff  sheets, 
which  are  proposed  to  become  effective 
on  November  1,  1988  are  being  filed 
pursuant  to  the  purchased  gas  cost 
adfustment  provisions  of  its  tanff 
Valley  further  states  that  these  proposed 
changes  reflect  adjustments  to  ;t3 
current  surcharjfe  adjustment  and 
current  gas  cost  adjustment,  and  that  its 
Filing  has  been  served  on  all 
junsdictional  customers. 

Any  person  desinng  to  be  heard  or  to 
protest  said  filing  should  Ble  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  ReguUlory  ComnuftSion,  825  N. 
Capitol  Slff-et,  NE..  Washington.  DC 
20426  m  accordance  with  SS  385.211  and 
385. 214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 . 
385,214)  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
28.  1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedmg.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  51ing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CastMll. 
Artms  Secreiary 
[FR  Doc,  W^20m?  Filed  9-i:-«»:  8:45  am] 

SILUNO  COOC  €T^7'0■^-m 


lOodivt  No.  T1M»-1-43-000J 

WUIJanis  Natural  Gaa  C04  Proposad 
Changes  m  FERC  Gas  Tarm 

S*-ptemb«T8. 1968. 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG)  on  Aug.  31.  1988. 
tendered  for  filing  Seventh  Revised 
Sheet  No.  6  and  Sixth  Revised  Sheet  No. 
7  to  Its  FERC  Gas  Tariff.  Original 
Volune  No,  l.  WNG  states  that  pursuant 
to  Article  24  of  the  General  Terms  and 
Conditions  of  such  Tanff,  it  proposes  to 
decrease  its  rates  effective  October  1. 
1986  10  reflect  a  decrease  m  the  FERC 
Annual  Charge  AdjusTment  from  S.0021 
10  S0018  for  the  fiscal  ypar  beginning 
October  1,  1988  per  the  Conuntssion's 
Annual  Charges  Billing  issued  June  30. 
1988. 

W.N'G  states  that  copies  of  its  filing 
were  served  on  all  iunsdictional 
customers  and  interested  state 
commissions. 

Any  person  desinng  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
IX:  20426.  in  accordance  with  {3  385.211 


and  385.214  of  the  Commission's  Rules 

of  Practice  and  Pnicedure  (18  CFTl 
385.211,  385-214)  All  such  moUons  or 
protests  should  be  filed  on  or  before 
September  15.  1988.  Protests  will  be 
considered  by  the  Commission  in 
dptermining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  lo  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  Vxling  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbell. 
AcangSecrvtan- 
{FR  Doc.  88-20715  Filed  9-12-88;  8:45  am| 

nUJHO  COOC  f717'«V-M 


tOocltat  No.  CP8»-700-000) 

Windward  Energy  &  Uarltettng  Co.  and 
ARCO  Oil  and  Gaa  Co.;  Petttton  for 

Declaratory  Order 

S«-pirir.bor  7  lywi 

Take  notice  that  on  August  19. 1968, 
Windward  Energy  A  Marketing 
Company.  '^633  E.  63rd  Place.  Redman 
Plaza.  Suite  240.  Tulsa.  Oklahoma  74133, 
and  APCO  Oil  and  Gas  Company 
(Petitioners}  1601  Bryan  Street,  Dallas. 
Texas  75.101.  filed  m  Dcx;ket  .No.  CPa8- 
700-000  a  peUtiOQ  under  Rule  207  of  the 
CommiBsion  s  Rules  of  Practice  and 
Procedure  (18  CFR  3H5.207)  for  a 
declaratory  order  to  resolve 
uncertainties  about  an  agreement  among 
El  Paso  Natural  Gas  Company  (El  Paso). 
Tenneco  Oil  Company  (Tenneco).  and 
Conoco.  Inc.  (Conoco)  m  Docket  No. 
CP74-314~014  et  al..  31  FERC  \  61.370 
(1985). 

Petitjoners  stale  that  the  Gas  PUnl 
Straddle  and  Processing  Agreement 
(Agreement)  in  Docket  No.  CP74-314- 
014.  et  a!,  among  El  Paso,  Tenneco  and 
Conoco  generally  give  Tenneco  and 
Conoco  the  right  to  construct  a  new 
cr>'ogenic  processing  plant  in  the  San 
luan  Basin  called  the  New  Blanco  Plant; 
and  that  the  new  plant  would  be  the 
base  load  plant  of  El  Paso's  system 
supplies  in  the  basin  for  the  next  20 
years.  Specifically.  Petitioners  indicate, 
El  Paso's  obligations  are  stated  in 
section  6.05  of  the  Agreement: 

Cotnmenung  on  the  Plant  Completion  Date 
and  so  long  as  available  gas  deliverabihly 
pxiits  in  the  Sao  )iian  Basin  as  lo  wells  th? 
Gas  From  which  is  being  sold  lo  EI  Pa.10.  El 
Paso  shall  nominate  from  the  San  )uan  Basin 
lu  meet  its  lotel  inmratate  market  demand  not 
less  than  the  lesser  of  I  a  ]  the  valtune  of  Caa 
necessary  to  assure  500  MMcf  per  day 
throughput  to  ihe  Plant  or  |bj  a  volume  of 
Gas  equal  to  thirty  three  percent  (33^|  of  its 
tola!  interstate  market  demand. 


Petiboners  further  state  that  EI  Paso  is 
currently  supplying  the  New  Blanco 
Plant  with  both  sales  and  transportation 
gaa;  and  that  £)  Paso  has  dosed  its 
existing  Chaco  Plant  in  the  San  )uan 
Basin  in  order  to  meet  its  basetoad 
requirements  for  the  New  Blanco  Plant. 

Petitioners  state  thai  the  question  tbal 
they  request  the  Commission  to  address 
in  a  Declaratory  Order  is  whether  El 
Paso  is  required  under  the  Agreement  to 
meet  its  baseload  requirements  for  the 
New  Blanco  Plant  with  both  sales  and 
transportation  gas.  In  particular  the 
Petitioners  seek  the  Commission's 
interpretation  of  the  words,  "total 
Interstate  market  demand"  as  used  in 
section  6.05  of  Ihe  Agreemenl. 

Pelilioners  state  that  EI  Paso's  has 
interpreted  the  words  "total  interstate 
market  demand"  to  tnrUide  its 
transportation  market:  and  that  this 
interpretation,  which  petitioners  state 
makes  third-party  transportatioa-gas 
subject  to  the  Agreement,  is  inaccurate 
Petitioners  state  that  for  several  reasons 
it  Is  clear  that  the  parties  to  the 
Agreement  intended  that  El  Paso's  sales- 
gas  baseload  the  Blanco  Plant. 

Petitioners  allege  that  EI  Paso's 
interpretation  of  the  Agreement  creates 
severe  economic  hardship  for 
Petitioners,  other  shippers,  and 
industrial  customers  in  California,  and 
California's  residential  consumers. 
Petitioners  state  that  fewer  liquids  weri' 
extracted  from  the  gas  when  processed 
in  El  Paso's  Chaco  Plant  than  are 
extrsnled  from  gas  processed  by  the 
New  Blanco  Plant  Petitioners  indicate 
that  the  New  Blanco  Plant  converts 
approximately  25  percent  of  the  natural 
gas  by  volume  into  liquids,  and  that 
Tenneco  and  Conoco  have  the  right  lo 
retain  39  percent  of  the  liquids  from  El 
Paso's  gas  processed  through  the  New 
Blanco  Plant. 

Petitioners  allege  that  when  the  value 
of  liquids  is  less  than  the  value  of 
natural  gas.  it  is  not  economically 
eflicient  to  process  the  gas.  unless  it  is 
necessary  to  avoid  damage  lo  a  pipeline 
However,  it  is  stated,  under  El  Paso's 
interpretation  of  the  Agreement,  the 
New  Blanco  facdity  is  used  irrespective 
of  both  the  relative  economics  of  liquids 
versus  natural  gas.  and  irrespective  of 
whether  there  is  any  need  to  process  the 
gas  in  the  first  place.  Petitioners  state 
that  customers  suffer  because  the  value 
of  their  gas  is  diluted  by  the  extraction 
of  currently  less  valuable  liquids.  Also 
Petitioners  state  that  by  forcing 
shippers'  gas  through  the  New  Blanco 
facility,  a  shippers'  gas  volumes  are 
reduced  substantially  more  than  if  they 
were  processed  in  El  Peso's  Chaco  Plart 
or  if  they  were  processed  only  if  the  ga» 
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failed  to  meet  pipelme  quahty 
specifications. 

Consequently.  Petitioners  request  the 
Commission  to  declare  that  the 
Agreement  between  El  Paso,  Conoco, 
and  Tenneco.  as  approved  by  the 
Commission,  does  not  apply  lo  third 
party  transportation  shippers. 

Any  person  desinng  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  28. 1988.  f\le  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  Ihe  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  365.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
partfes  to  the  proceeding.  Any  person 
wishing  to  become  a  party  lo  a 
proceeding  or  to  pariicipate  as  a  party  in 
any  hearing  therein  must  file  a  motion  lo 
intervene  in  accordance  with  the 
Commission's  Rules- 
Lois  D.  Cashall. 
Acting  Secrelary- 
[FR  Doc  88-20788  Filed  9-12-88;  8:45  am| 
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385.211,  385.214)  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  16.  1i*b8  Protests  will  be 
considered  by  the  Commisftion  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  lo  become  a  party 
musi  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  CasbeU, 
Acting  Secretary. 
[FR  Doc.  se-anse  nied  9-ia-88: 8:45  ami 
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[Docket  No.  TM8fl-1-7&-OO01 

Wyoming  lnler«tate  Co„  Ltd_ 
Propoeed  Changes  In  FERC  Gas  Tariff 

ftpptt-niber  9.  1986 

TAKE  NOTICE  that  Wyoming 
Interstate  Company.  Ltd.  (WIC).  on 
Augut  31, 1388,  tendered  for  filing 
Seventh  Revised  Sheet  No.  5  to  its  FERC 
Gas  Tanff.  Original  Volume  No.  1.  This 
lanff  sheet  is  being  filed  to  comply  with 
S  20.3  of  WlCs  Original  Volume  No.  1 
Tariff,  which  states  that  any  changes  in 
Ihe  assessment  charge  wilt  be  filed  30 
days  prior  lo  the  proposed  effective  date 
which  will  be  October  1  of  each  year. 

WIC  states  Seventh  Revised  Sheet  No. 
5  to  its  FERC  Gas  Tanff.  Original 
Volume  No.  1  reflects  a  decrease  of 
0.03c  per  Mcf  in  the  Currently  Effective 
0.21€/Mcf  ACA  adjustment  charge 
resulting  in  a  new  ACA  rate  of  ,18*/Mcf 
based  on  WIC  s  1988  ACA  Billing. 

WIC  states  that  copies  of  this  filing 
were  ser%'ed  on  all  jurisdictional 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  625 
North  Capitol  Street  N'E.,  Washington. 
DC  20426.  in  accordance  with  SS  385^11 
and  365.214  of  the  Commission's  Rules 
of  Practice  and  Pro'-edure  (18  CFR 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lOW-fRL-34454| 

Financial  Aaaistance  Program  Eligible 
for  Review  and  Subject  to 
Demonstration  Cities  ar>d  Metropolitan 
Development  Act 

agency:  Environmental  Protection 

Agency. 

action:  Nobce  of  availability  for 

review;  applications  for  Nonpoint 
Source  Implementation  Financial 
Assistance. 

SUMMARY:  The  Envu^nmental  Protection 
Agency  (EPA)  is  announcing  the 
availability  of  financial  assistance 
authorized  by  sections  319.  2051jf(5i,  and 
201(gHl)(Bl  of  the  Clean  Water  Act 
(CWA)  33  use.  1251  et  seq.  to 
implement  EPA-approved  State 
Nonpoint  Source  (NPS)  Management 
Programs  required  by  section  319(hl  of 
the  CWA  as  amended  by  the  Water 
Quality  Act  of  1987  (WQA),  Pub  L  100- 
4.  The  Catalog  of  Federal  Domestic 
Assistance  numt>er  and  title  are  66.460, 
Nonpoint  Source  Impiementolion. 

This  Notice  is  different  from  FR  Doc 
87-25902  (52  FR  43108-431091  publi.shed 
November  9.  1987,  which  announced  the 
avBilabiUty  of  funds  under  CWA  section 
205lj)(5)  to  develop  State  Nre 
Management  Programs  (CFDA  66.459. 
Nonpoint  Source  Reservation). 

Award  of  funds  is  subject  to  EIPA 
approval  of  the  applicant's  Nonpoint 
Source  Assessment  Reports  and 
Management  Programs.  Section  319(c)(2) 
of  the  CWA  requires  the  States  to 
prepare  the  NPS  Assessment  Reports 
and  Management  Programs  no  later  than 
August  4.  1988. 

Financial  assistance  is  available 
during  FY  1988  to  implement  Nonpoint 
Source  Management  Programs  from 
funds  reserxed  under  section  205(j]{5) 
and,  at  the  Governor's  discretion,  under 


section  2m(g|(lliB).  Section  205(j)(51  and 
201(gHt)lB)  funds  arc  authonzed  through 
FY  1990.  FY  1990  funds  can  also  be 
awarded  in  FY  1991 

Section  201{g)(l)(B!  authonzes 
fmancial  assistance  for  any  purpose  for 
which  awards  may  be  made  under 
section  319  which  provides  for  grants  for 
implementation  of  nonpoint  source 
management  programs  and  for 
protecting  groundwater  quality  &^m 
nonpoint  sources  of  pollution-  Any 
amount  up  lo  20%  of  the  State's 
allotment  under  section  205,  as 
determined  by  the  Governor,  may  be 
used  for  these  purposes.  The  Slate's 
intention  to  use  201(gHlHB)  funds  for 
3l9(hl  purposes  to  implement  NPS 
Management  Programs  wtll  be  reflected 
in  the  State  Management  Program  as 
required  by  section  319fbl(2)(El.  The 
State's  intention  to  use  2m(gMl)fB) 
funds  for  groundwater  protection 
BCtiviiies  under  3l9|i)  should  be  m 
accordance  with  3191il  guidance  when 
such  guidance  is  available  in  final.  The 
Slate  must  also  indicate  Us  intended  use 
of2m(g|(l)(B)  funds  for  319  purposes  m 
the  Slate  priorit\'  svstem  in  accordance 
with  40  CFR  35.2015 

Under  CWA  section  603(cl(2)  the 
State  may  make  hong  or  provide  uilier 
assistance  fbut  not  grant?  |  from  its  State 
Revolving  Fund  (SRF).  when 
established,  to  implement  an  approved 
Nonpoint  Source  mandgpment  program 
developed  pursuant  to  sectinn  319. 
FOn  FURTHER  INFORMATION  COMTACT: 
Jim  Meefc,  Nunpoicl  Sources  Branch 
(WH-585).  ((202)  3e2-710Cil,  U  S.  EPA— 
Headquarters,  401  M  Street  SW., 
Washington.  DC  20460. 

For  Regional  Office  Program  and  Pre- 
Application  Assistance  Contact: 
Bart  Hague,  NPS  Coordmator.  U.S. 

EPA— Region  I.  (FK  Federal  Building, 

Room  813.  Boston.  MA  02203, 
Rick  Balla.  NPS  Coordmator.  U.S.  EPA— 

Region  II  26  Federal  Plaza.  New  York. 

NY  10278. 
Andrew  Urichecfc.  NTS  Coordinator, 

U.S.  FJ' A—Region  IIL  Curtis  Building, 

6ih  and  Walnut  Sts..  Philadelphia,  PA 

19106. 
Bo  Crum,  NPS  Coordinator.  U.S.  EPA— 

Region  rv,  345  Courlland  Street  NE. 

Atlanta,  GA  30365. 
Tom  Davenport,  NPS  Coordinator,  U.S. 

EPA— Region  V,  230  Dearborn  Sb^et 

Chicago.  II  60604. 
Russell  Bowen,  NTS  Coordinator.  U.S. 

EPA— Region  VL  1445  Ross  Avenue. 

Dallas,  TX  75202. 
Bob  Steiert  NTS  Coordmator.  U.S. 

EPA— Region  VII.  726  Minnesota 

Avenue.  Kansas  City,  KS  06101. 
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Roger  Dean.  NTS  Coordinator,  U.S. 

EP.A — Region  V'lII.  One  Denver  Place. 

999  18th  Street.  Denver.  CO  80202- 

2413, 
Wi-rdKU  Smith.  MPS  Coordinator.  U.S. 

EPA— Region  IX.  215  Fremont  Street. 

San  Francisco.  CA  94105. 
Elbert  Moore,  NFS  Coortimotor,  U.S. 

EPA— Region  X.  1200  aih  Avenue. 

Seattle.  WA  90101 
SUPPLEMENTARY  INFORIUATIOM:  Section 
319(hl  authorizes  grants  "•  *  *  for  the 
purpose  of  assisting  the  Stale  in 
implementing  management  programs", 
using  funds  reserved  under  section 
20S(j)(5|  of  the  CWA.  funds  available 
under  section  2051g||ll|B).  or  funds 
appropriated  under  section  319.  The 
205(j)(5)  reserve  is  an  annual  set-aside 
of  1^  of  each  State's  construction  grant 
allotment  or  SIOO.OOO.  whichever  is 
greater,  .\s  described  m  the  previous 
Federal  Register  notice  152  FR  43108. 
November  9. 1987)  announcing  the 
availability  of  205|j)(5)  funds,  those 
funds  may  be  used  to  develop  and 
update  a  State's  Nonpoint  Source 
Assessment  Report  and  Management 
Program.  Once  the  State  Nonpoint 
Source  Management  program  has  been 
approved  by  EPA.  Section  205f/)/5/ 
funds  may  be  used  to  implement  the 
Program  Since  20Slj)|5]  funds  may  be 
used  for  both  development  and 
implementation.  EPA  will  continue  to 
award  319(h|  grants  for  development, 
EPA  will  fund  319lh)  i.-nplementation 
projects  using  funds  reserved  under 
section  205(il(5)  and/or  funds 
authoriuzed  by  section  201(g)(1)(B). 
States  must  submit  separate 
development  and  implementatjon 
applications. 

All  funds  used  to  implement  nonpoint 
source  management  programs  require  a 
State  matching  contribution  (40  percent), 
[n  addition,  the  other  restrictions  and 
requirements  outlined  in  section  319(h) 
apply  regardless  of  the  source  of  funds 
used  to  support  implementation 
activities.  Eligible  activities  related  to 
implementation  include  regulatory  or 
ronreguiatory  programs  for 
enforcement,  technical  assistance 
financial  assistance,  education,  training, 
technology  transfer,  and  demonstration 
projects.  Such  activities  must  be 
included  in  the  States's  Management 
F*rogram  to  be  considered  eligible 
implementation  activities. 

Eligible  applicants  for  319(h) 
implementation  funds  include  a  single 
State  NPS  lead  agency.  Indian  tribes 
that  have  qualified  to  be  treated  as 
States,  or  State  approved  qualified  local 
agencies  where  a  State  has  elected  not 
to  sumhit  a  Management  Program,  Each 


eligible  applicant  must  submit  an 
application  consistent  with  the  State 
■Management  Program  (section  319(b))  to 
the  appropriate  EPA  Regional 
Assistance  Administration  Unit  each 
fiscal  year.  Further  infortnation 
regarding  application  procedures  is 
available  from  EPA's  Regional 
Assistance  Administration  Units, 
Detailed  program  guidance  and 
requirements  are  available  from  the 
Regional  N'PS  contacts  listed  above. 

Applications  for  the  Nonpoint  Source 
Implementation  program  (CFDA  No. 
66.460)  arc  eligible  for  intergovernmental 
review  under  Executive  Order  12372  and 
subject  to  the  review  requirements  of 
section  204  of  the  Demonstration  Cities 
and  Metropolitan  Development  Act. 
States  must  notify  the  following  office  in 
writing  within  30  days  of  this 
publication  whether  their  Slate's  ofliclal 
E  0. 12372  process  will  review 
applications  in  this  program:  Grants 
Policy  and  Procedures  Branch,  Grants 
Administration  Division  (PM-216F).  US, 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washington.  DC  20460.  Attn. 
Corinne  Allison, 

Applicants  must  contact  their  State's 
Single  Point  of  Contact  (SPOC)  for 
intergovernmental  review  as  early  as 
possible  to  find  out  if  Nonpoint  Source 
Implementation  (CFDA  66-4601 
applications  are  subject  to  the  State's 
official  E,0, 12372  review  process  and 
what  material  must  be  submitted  to  the 
Sf*OC  for  review.  In  addition, 
applications  including  projects  within  a 
metropolitan  area  must  be  sent  to  the 
areawide/regional/local  planning 
agency  designated  to  perform 
metropolitan  or  regional  planning  for  the 
area  for  their  review, 

SPOC's  and  other  reviewers  should 
send  their  comments  concerning 
applications  to  the  appropriate  EPA 
Regional  Offices  no  later  than  sixty  days 
after  receipt  of  an  application/other 
required  material  for  review. 

Dated,  Seplember  7. 1988, 
WU)i«m  A  Wliittingtoa. 
Acting  Assistant  Admwiatrator,  Office  of 
Water 

|FR  Doc.  88-20782  Tiled  9-12^  B:4S  am) 
BILUMG  coot  KtO-iO-a  I 


ACTION:  Notice. 


IOPP-ie0787;  FRL-3445-«l 

Receipt  of  Application  for  Emergency 
Exemption  To  Use  Hydrogen 
Cyanamldc:  Sollclution  of  Public 
Comment 

AOENCV:  Environmental  Protection 
Agency  (EPA). 


summary:  EPA  has  received  a  request 
for  an  emergency  exemption  from  the 
California  Department  of  Food  and 
Agriculture  (hereafter  referred  to  as  the 
"Applicant")  to  use  the  active  ingredient 
hydrogen  cyanamide  (Dormex™)  to 
promote  uniform  bud-break  in  16,800 
acres  of  table  grapes  grown  in  the 
Coachella  Valley  in  Riverside  County, 
California.  Dormex  contains  an 
uiu-egibtered  active  ingredient  and. 
therefore,  in  accordance  with  40  CFR 
186,24,  EPA  is  soliciting  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption, 

DATE:  Comments  must  be  received  on  or 
before  September  28. 1988. 

ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-1B0787."  should  be 
submitted  by  mail  to: 
Public  Docket  and  Freedom  of 

Information  Section,  Field  Operations 

Division  (TS-757C),  Office  of  Pesticide 

Programs,  Environmental  Protection 

Agency.  401  M  Street  SW.. 

Washington.  DC  20460. 
In  person,  bring  comments  to;  Rm.  236. 

Crystal  Mall  #2, 1921  Jefferson  Davis 

Highway,  Arhnglon.  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information 
(CBI). "  Information  so  marked  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  contain 
CBI  must  be  submitted  for  inclusion  in 
the  public  record.  Information  not 
marked  confidential  may  be  disclosed 
publicly  by  EPA  without  prior  notice  to 
the  submitter.  All  written  comments  will 
be  available  for  inspection  in  Room  236 
at  the  address  given  above  from  8  a,m, 
to  4  p,m,.  Monday  through  Friday, 
excluding  legal  holidays, 

FOR  FURTHER  INFORMATION  CONTACT  By 

mail: 

|im  Tompkins.  Registration  Division 

(TS-787C),  Office  of  Pesticide 

Programs,  Environmental  Protection 

Agency,  401  M  Street  SW,, 

Washington,  DC  20460. 
Office  location  and  telephone  number: 

Rm,  716.  Crystal  Mall  *2, 1921 

Jefferson  Davis  Highway.  Arlington. 

VA.  (703-557-1806), 
SUPPLEMENTARY  INFORMATION:  r\irauant 

to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Ad  (FIFRA) 
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(7  U,S,C,  136p).  the  Administrator  may. 
at  his  discretion,  exempt  a  State  agency 
from  any  provisions  of  FIFRA  if  he 
determines  that  emergency  conditions 
exist  which  require  such  exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  to  permit  the  use  of  an 
imregistered  plant  regulator,  hydrogen 
cyanamide  (CAS  420-04-2). 
manufactured  as  Dormex™.  by  SKW 
Trostberg  Aktiengesellschaft.  to  promote 
uniform  bud-break  in  table  grapes 
grown  in  the  Coachella  Valley  in 
Riverside  County,  California, 
Information  in  accordance  with  40  CFR 
Part  166  was  submitted  as  part  of  this 
request. 

Approximately  18,600  acres  of  table 
grapes.  Vitis  spp..  are  grown  in  the 
Coachella  Valley.  The  Applicant 
indicates  that  California  growers  of 
early  market  table  grapes  are  facing 
economic  losses  due  to  increasing 
competition  from  foreign  imports, 
particularly  ft-om  Mexico.  The  Applicant 
states  that  table  grapes  grown  in  the 
Coachella  Valley  may  not  experience 
adequate  winter  chillit^  to  promote 
uniform  bud-break  and  fruit  ripening  in 
the  spring.  As  a  result,  cane  growth  can 
be  delayed  and  uneven,  causing  the 
harvest  to  be  late  and  allowing  foreign 
competition  to  dominate  the  market. 
Currently  there  are  no  registered 
materials  to  promote  uniform  bud-break 
in  grapes. 

Dormex  will  be  applied  by  ground  at  a 
maximum  rate  of  4  gallons  (16  pounds 
active  ingredient)  per  acre.  Application 
will  be  made  once  in  dormancy  after 
pruning  sometime  between  December  1 
and  February  15, 1988  to  approximately 
18,800  acres  of  table  grapes  in  Riverside 
County. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  receipt  of  an 
application  for  a  specific  exemption 
proposing  use  of  a  new  chemical  (i.e.,  an 
active  ingrediant  not  contained  in  any 
currently  registered  pesticide).  Such 
notice  provides  for  the  opportunity  for 
public  comment  on  the  application. 
Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above. 

The  Agency,  accordingly,  will  review 
end  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
California  Department  of  Food  and 
Agriculture. 


Dated:  August  31.  1988. 
Edwin  F.  Tmsworth. 

Acting  Director.  Rcgistratian  Division,  Office 
of  Pesticide  Programs. 
(FR  Doc,  88-20783  Filed  9-12-88:  8:45  am) 
B^LUMQ  COOC  SSW-SO-W 


IFRL-344S-3I 

Clayton  Ballfield  Site;  Proposed 
Settlement  of  Claims 

AGENCY:  Environmental  Protection 

Agency, 

ACTION:  Notice  of  proposed  settlement, 

SUMMARY:  Under  section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  agreed  lo 
settle  claims  for  response  costs  at  the 
Clayton  Ballfield  Site.  Clayton.  North 
Carolina,  EPA  will  consider  public 
comments  on  the  proposed  settlement 
for  thirty  days.  EPA  may  withdraw  from 
or  modify  the  proposed  settlement 
should  such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Rosalind  Brown.  Life  Scientist. 
Investigation  And  Cost  Recovery  Unit. 
Site  Investigation  and  Support  Branch. 
Waste  Management  Division.  U,S,  EPA. 
Region  IV.  345  Courtland  Street  NE.. 
Atlanta.  GA  30365,  404-347-5059 

Written  comments  may  be  submiited  to  the 
pernon  above  by  October  13, 1988, 

Date:  August  26, 1988. 
Lm  a,  DeHihns,  in, 
Acticg  Regional  Administrator. 
(FR  Doc.  88-207B4  Filed  9-12-88:  8:45  am) 

aiLLMG  COOC  6HO-50-II 


IFRL-3444-91 

Rock  Road  Drum  Dump  Site;  Proposed 
Settlement  ol  Claims 

agency;  Environmental  Protection 

Agency. 

action:  Notice  of  proposed  settlement. 

summary:  Under  section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  (.lability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
Rock  Road  Drum  Dump  Site,  Greenville. 
South  Carolina  with  Mr.  \.  Harvey 
Cleveland,  Jr.  EPA  will  consider  public 
comments  on  the  proposed  settlement 
for  thirty  days.  EPA  may  withdraw  from 
or  modify  the  proposed  settlement 
should  such  comments  disclose  facts  or 


considerations  which  indicate  the 
proposed  settlement  is  inappropriate. 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Kay  L.  Crane,  Environmental 
Scientist,  Investigation  end  Cost 
Recovery  Unit.  Site  Investigation  and 
Support  Branch.  Waste  Management 
Division,  345  Courtland  Street  NX., 
Atlanta.  GA  30365,  404-347-5059. 

Written  comments  may  be  subiBitled  to  the 
person  above  by  October  13. 1988. 

Date:  September  1. 1988. 
Lm  a  DeHihns  QL 
Actmg  Regional  Administrator 
|FH  Doc,  88-2tril5  Filed  9-12-88:  8:45  am) 
BILUNG  COOC  «S«0-SO-II 


FEDERAL  COMMUNICATIONS 
COMMISSION 

IReportNo,  CL-e8-156I 

Common  Carrier  Public  Mobile 
Services  Information;  Dates  and  Filing 
Requirements  Announced  For 
Acceptance  of  Applications  For  Block 
1  Cellular  RSAs 

August  31,  1988 

During  the  months  of  November  and 
December  1988.  applications  for  Block  1 
cellular  RSAs  will  be  accepted  for  filing. 
Specific  filing  dates  and  markets  appear 
on  pages  5  and  6  of  this  notice. 

All  applications  for  these  markets 
must  be  filed  in  Pittsburgh. 
Pennsylvania,  Applications  sent  via  US, 
Postal  Service  must  be  addressed  as 
follows:  Federal  Communications 
Commission.  Cellular  Telephone — 
Market  No,  (ENTER  MARKET 
NUMBER),  PC,  Box  371995M. 
Pittsburgh,  PA  15250-7995, 

Applications  shipped  via  common 
carrier  or  hand  carried  must  be  brought 
to  the  following  address  between  the 
hours  of  8:30  a,m,  and  5:00  p,m,:  Federal 
Communications  Commission.  Cellular 
Telephone  Filing,  Strip  Commerce 
Center.  28th  and  Liberty  .Avenue, 
Pittsburgh.  P.M  5222, 

Directions  to  the  Strip  Commerce 
Center  filing  location  appear  on  page  4 
of  the  notice. 

Note:  If  the  number  of  applications  filed  in 
the  previous  block  of  RSAs  is  excessive, 
these  dates  may  be  modified.  If  this  is 
necessary  a  new  public  notice  will  l>e  issuc-d. 

Format  of  Applications 

Applications  must  consist  of:  (1)  A 
completed  transmittal  sheet,  a  copy  of 
which  is  attached  hereto  (see  also  page 
4);  (2)  a  S200  fee;  and  (3)  a  sealed  S'  x 
7.5"  envelope  containing  two  microfiche 
copies  of  the  application. 
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The  two  microtictie  copies  of  each 
(Application  shall  be  prepared  in 
accordance  with  §  22.gi3(c|  of  the 
Commission's  rules. 

•  Each  fiche  must  be  labeled  at  the 
top  with  the  Applicant's  Name.  Market 
Number.  Market  Name,  and  Frequency 
Block.  For  Example:  Jones.  Robert. 
Market  e336.  California  1— Del  Norte, 
Frequency  Block  A. 

•  One  microfiche  jacket  must  be 
labeled  "Onj^inal"  and  the  other  jacket 
must  be  labeled  "Copy". 

•  The  fiche  must  be  black  &  while 
(•he  purple  or  blue  fiche  are 
unacceptable  as  they  do  not  produce 
readable  paper  copies],  and  the 
"onginal"  microfiche  copy  must  be 
arrhival  quality 

•  The  information  required  by 

§  ;2.913(b)(2)  must  be  placed  on  the  5'  x 
7.S*  microfiche  envelope.  The  5'  x  7.5' 
microfiche  envelope,  therefore,  must  be 
clearly  labeled  with  the  Apphcant's 
N'ame.  .Market  Number,  Market  Name. 
and  Fraquency  Block. 

•  The  mformarion  on  the  microfirhe 
envf-lop  must  match  the  information  on 
the  transmittal  sheet. 

•  The  completed  transmittal  sheet, 
the  5200  fee  and  the  microfiche  envelope 
must  be  placed  m  a  9*  x  12'  envelope. 
The  market  number  of  the  market  being 
applied  for  must  be  placed  in  the  lower 
left  hand  comer  of  ail  envelopes 
delivered  to  the  Strip  Commerce  Center 
facility 

The  certification  required  under 
§  22913(bi(31  IS  included  on  the 
transmittal  sheet  and  will  no  longer  be 
the  fi.-st  page  m  the  application  itself 
The  applicant  chosen  in  each  market 
will  be  required  to  submit  its  origmal 
application  and  two  copies  thereof 
within  seven  (7)  days  of  the  public 
notice  announcing  the  winning  applicant 
in  each  market. 

Receipt  Copies 

.-\pplicanis  wishing  stamped  receipts 
must  provide  an  additional  copy  of  the 
transmittal  sheet  for  each  application 
submitted. 

•  Such  applications  that  are  mailed  or 
shipped  via  common  carrier  must 
contain  a  self-addressed  business -sized 
(approximately  4.5'  x  9.5')  stamped 
envelope  along  with  the  extra  copy  of 
the  transmittal  sheet.  Both  the  extra 
copy  and  the  envelope  must  be  attached 
to  the  application  inside  the  9'  x  12' 
outer  envelope 

•  Applications  that  are  hand 
delivered  must  not  include  the  receipt 
ropy  of  the  transmittal  sheet  inside  the 
outer  envelope  The  receipt  copy  shall 
be  presented  to  the  acceptance  derk 
with  the  9'  x  12'  envelope  containing 


the  application  and  will  be  stamped  at 
that  time. 

Points  To  Remember 

1.  Each  application,  with  associated 
material  (transmittal  sheet,  check  or 
money  order,  and  5'  x  7.5'  microfiche 
envelope)  must  be  separately  packaged 
in  a  9'  X  12'  outer  envelope. 

2.  A  separate  S2.00  fee  must  be 
submitted  with  each  application. 

3.  A  separate  completed  transmittal 
sheet  is  required  with  each  application. 

4.  The  lable  on  the  microfiche 
envelope  must  agree  with  the 
information  on  the  transmittal  sheet  and 
the  information  on  the  top  of  each  fiche. 

5.  The  transmittal  sheet  must  be 
signed  in  ink  (preferably  not  black  ink). 

8.  No  extraneous  material  (such  as 
transmittal  letters)  should  be  submitted: 
it  will  only  serve  to  impede  the 
processing  of  the  application. 

7.  The  market  name  and  market 
number  must  match. 

8.  A  smgle  check  or  money  order  in 
the  amount  of  J200  (made  payable  to  the 
Federal  Communications  Commission) 
must  be  inlcuded.  Cash  is  strongly 
discourage.  No  postdated  checks  will  be 
accepted. 

9.  For  applications  sent  via  the  U.S. 
Postal  Service,  the  market  number  of  the 
market  being  applied  for  must  appear  at 
the  end  of  the  second  line  in  the 
address 

10.  For  applications  delivered  by  any 
means  other  than  the  U.S.  Postal 
Service,  the  market  number  must  appear 
in  the  lower  left  hand  comer  of  the  9'  x 
12'  outer  envelope. 

n  The  9'  X  12'  outer  envelope  may 
he  placed  inside  a  shipping  envelope 
when  applications  are  shipped  by 
couriers  which  use  special  shipping 
envelopes. 

12.  DO  NOT  submit  FAA  Form  7640-1 
to  the  Federal  Aviation  Administration 
at  the  time  of  filing  this  application.  See 
Public  Notice  (Report  No.  CL-a8-33, 
Mimeo  No.  726.  released  November  27, 
1987). 

13.  The  application  must  include  a 
firm  financial  commitment,  as  required 
by  §  22.917  of  the  Commission's  Rules. 

14.  The  reduced  map.  which  should 
.show  the  complete  RSA  and  all  CGSAs 
therein,  may  be  on  a  scale  of  1:500.(X)0 
This  map  must  be  included  in  the 
microfiche  copies  of  the  application. 

Directions  To  Strip  Commerce  Center 

From  Greater  Pittsburgh  International 
Airport  and  Interstate  79: 

Proceed  east  to  Parkway  (Interstate 
279)  towards  downtown  Pittsburgh.  Go 
through  the  Fort  Pitt  tunnels  and  across 
the  Fort  Pitt  bridge  to  Liberty  Avenue. 


Take  Liberty  Avenue  to  2aih  Street  (28 
blocks).  Turn  right  on  2aih  Street  and 
follow  FCC  signs  to  parking  lot.  Enter 
building  at  designated  area  and  follow 
signs. 

From  Pennsylvania  Turnpike: 

Take  Exit  6  (Monroeville)  to  Parkway 
(Interstate  3761.  Co  west  on  Parkway  to 
the  Grant  Street  Exit  (Exit  3).  Proceed  on 
Grant  Street  to  Liberty  Avenue 
(Approximately  6-7  blocks).  Bear  right 
on  to  Liberty  Avenue.  Take  Liberty 
Avenue  to  28th  Street.  Turn  right  on  28th 
Street  and  follow  FCC  signs  to  parking 
lot.  Enter  building  at  designated  area 
and  follow  signs. 

Transmittal  Sheet 

Attached  is  a  copy  of  the  transmittal 
sheet  which  must  be  filed  with  each 
cellular  application.  You  may  make 
copies  of  the  attached  form  for  your  uiie 
In  accordance  with  Report  .No.  CL-88- 
119  (released  [une  2, 1988)  copies  of  the 
transmittal  sheet  should  be  two-sided, 
containing  all  the  information  found  on 
the  original.  Only  a  limited  number  of 
transmittal  sheets  will  be  available  to 
the  public  through  the  forms  room 
located  at  1919  M  Street  NW.  in  room  B- 
10. 

Notic« 

A  copy  of  this  Public  Notice 
(excluding  the  transmittal  sheet)  will  be 
placed  in  the  Federal  Register. 

Acceptance  of  .Applications  for  Coltular 
RSAs  in  Block  1 

November  2-^.  1988 

Alabama 

307  Alabama  1— Franklin 

308.  Alabama  2 — |ackson 

309.  Alabama  3 — Lamar 
3ia  Alabama  4— Bibb 

311.  Alabama  5 — Cleburne 

312.  Alabama  8 — Washington 

313.  Alabama  7— Butler 

314.  Alabama  8— Lee 

Florida 


360.  Florida 
381.  Florida 

362.  Flonda 

363.  Florida 
364  Flonda 

365.  Florida 

366.  Florida 

367.  Florida 

368.  Florida 

369.  Florida 

370.  Florida 


1— Collier 
2— Glades 
3 — Hardee 
4 — Citrus 
5 — Putnam 
6— Dixie 
7 — Hamilton 
8 — Jefferson 
9 — Calhoun 
10— Walton 
n — Monroe 


American  Samoa 

733.  American  Samoa  1 — Eastern 
District 
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Guam 

732.  Guam  1 — Island  of  Guam 
Northern  Marianas 
734.  Northern  Marianas  1 — Northern 
Islands 

November  a-W.  1988' 
North  Carolina 


565.  North 

566.  North 

567.  North 

568.  North 

569.  North 

570.  North 

571.  North 

572.  North 

573.  North 

574.  North 

575.  North 

576.  North 

577.  North 

578.  North 
679.  North 


Carolina 
Carolina 
Carolina 
Carolina 
Carolina 
Carolina 
Carolina 
Carolina 
Carolina 
Carolina 
Carolina 
Carolina 
Carolina 
Carolina 
Carolina 


1 — Cherokee 
2 — Yancey 
3 — Ashe 
4 — Henderson 
5 — Anson 
6 — Chatham 
7 — Rockingham 
8 — Northampton 
9 — Camden 
10— Harnett 
11— Hoke 
12 — Sampson 
13 — Greene 
14— Pitt 
15 — Cabarrus 


Puerto  Rico 

723.  Puerto  Rico 

724.  Puerto  Rico 

725.  Puerto  Rico 

726.  Puerto  Rico 

727.  Puerto  Rico 

728.  Puerto  Rico 

729.  Puerto  Rico 


1 — ^Rincon 
2 — Adjuntas 
3 — Ciales 
4 — Aibonito 
5— Ceiba 
ft— Vieques 
7 — Culebra 


November  16-18, 1988 
Georgia 

371.  Georgia 

372.  Georgia 

373.  Georgia 

374.  Georgia 

375.  Georgia 

376.  Georgia 

377.  Georgia 

378.  Georgia 

379.  Georgia 

380.  Georgia 

381.  Georgia 

382.  Georgia 

383.  Georgia 
3B4.  Georgia 


1— Whitfield 
2 — Dawson 
3 — Chattooga 
4 — Jasper 
5 — Haralson 
e — Spalding 
7 — Hancock 
8 — Warren 
9 — Marion 
H>— Bleckley 
11— Toombs 
12— Liberty 
13— Early 
14_Worth 


South  Carolina 

625.  South  Carolina 

626.  South  Carolina 

627.  South  Carolina 

628.  South  Carolina 

629.  South  Carolina 

630.  South  Carolina 

631.  South  Carolina 

632.  South  Carolina 

633.  South  Carolina 


1 — Oconee 
2 — Laurens 
3 — Cherokee 
4 — Chesterfield 
5 — Georgetown 
6 — Clarendon 
7 — Calhoun 
8— Hampton 
9 — Lancaster 


November  30-December  2, 1988 

Mississippi 

493.  Mississippi  1 — Tunica 


2 — Benton 
3 — Bolivar 
4 — Yalobusha 
5 — Washington 
6 — Montgomery 
7 — ^Leake 
8 — Claiborne 
9 — Copiah 
10— Smith 
11 — Lamar 


494.  Mississippi 

495.  Mississippi 

496.  Mississippi 

497.  Mississippi 

498.  Mississippi 

499.  Mississippi 

500.  Mississippi 

501.  Mississippi 

502.  Mississippi 

503.  Mississippi 

Tennessee 

643.  Tennessee 

644.  Tennessee 

645.  Tennessee 

646.  Tennessee 

647.  Tennessee 

648.  Tennessee 

649.  Tennessee 

650.  Tennessee 

651.  Tennessee 

Virgin  Islands 

730.  Virgin  Islands  1— St.  Thomas  Island 

731.  Virgin  Islands  2— St.  Croix  Island 
Federal  Communications  Commission. 

H.  Walker  Feastet  III, 
Acting  Secretary. 

JFR  Doc,  88-20810  Filed  9-12-88:  8:45  amj 
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Applications  for  Consolidated  Hearing; 
David  L  Robinson  et  al. 

1.  The  Comission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


1— Lake 
2 — (Zlannon 
3 — Macon 
4 — Hamblen 
5— Fayette 
6— Giles 
7 — ^Bledsoe 
8 — Johnson 
9 — Maury 


2.  Comparative.  A.B.C 

3,  Ultimate.  A.B.C 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  a  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Docket 
Branch  (Room  230).  1919  M  Street.  NW., 
Washington  DC  the  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
IntemaUonal  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
W.  Ian  Giy, 

Assistant  Chief.  Audio  Services  Division. 
Mass  Media  Bureau. 

(FR  Doc  88-2IP4B  Filed  9-12-88:  8:45  amJ 
filLUNO  CODE  e712-01-« 


App*canl,  city 
andSlalo 

Re  No. 

Dock  el 
No 

A.Da«il)L 

8PH-87CM30NJ 

33-361 

Rotonson. 

CaBmun,  TN 

B  Carroll.  Canoll 

BPH-870O0NK 

i  Rowland: 

Calhoun.  TN 

C  GlwyFM 

BPH-«7tVO0NL 

Limfted 

PBrtnefsrwp: 

Caltwun.  TN 

'  TIm  miiri(«ts  tjelow  will  be  filed  on  Tuesday- 
Tburaday.  tiecaute  Friday  is  a  Federal  Holiday. 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  correspending 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 

Issue  Heading  and  Applicants 
1.  Air  Hazard,  A 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  6  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  lltXl  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20537.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requu-ements  for 
comments  are  found  m  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-010795-001 . 

7"///e.-  West  Coast/Western  Australia 
Disucssion  and  Cooperative  Working 
Agreement. 

Parties: 

EAC  Lines  Transpacific  Service,  Ltd. 
Nedlloyd  Lijnen 

Synops/s;  The  proposed  modification 
would  conform  the  agreement  to  the 
Commission's  requirements  concerning 
Docket  86-16.  service  contract 
provisions. 

Agreement  No.:  203-011211. 

Title:  Transpacific  Discussion 
Agreement. 

Parties: 

American  President  Lines.  Ltd. 

Kawasaki  Kisen  Kaisha.  Ltd 


BEST  COPY  AVAILABLE 
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Mitsui  O  S.K.  Lines.  Ltd.  Nippon  Yusen 

Kaisha  Sea*Land  Senico,  bic. 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  establish  a 
discussion  forum  to  discuas  econoimc 
and  competitive  coDditions  and  other 
matters  of  mutual  concern  in  the 
eastbouiKi  Far  East/ North  Amencan 
liner  trades. 

Agreement  No.:  233-011212. 

Titie:  North  Europe/North  Amencan 
Pacific  Coast  Space  Charter  and  Sailing 
Agreemen;. 

Partses: 

Hapag-Llnyd  Aktiengesellachaft 

Compagnie  Cenerale  Maritime 

Inco trans  BV 

P&O  Containers  (TFL)  Limited 

Nedlloyd  Lijnen  B.V. 

Sea-Land  Ser\ice.  Inc. 

Synopsis:  The  proposed  agreement 
would  auihonze  the  parties  to  charter 
space  from  and  to  each  other  and  to 
agree  upon  scheduling  of  their  vessels  in 
the  trade  between  the  Pacific  Coasts  of 
the  L'nited  Sta'es  and  Canada,  and 
Northern  Europe.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  Xo.:  212-011213, 

Titfe:  Spam-Italy/Puerto  Rico  [siand 
Pool  Agreemeat. 

Partjes- 

Corapania  Trasatlantic  Eapanola.  S.A. 

N'ordana  Lines  AS 

Sea-Land  Service.  Inc. 

Synopsis:  The  proposed  agreement 
would  authorized  the  parties  to  pool 
revenues  in  the  trade  from  Italian  and 
Spanish  ports,  and  from  points  in 
Conlincntal  Europe  via  such  ports,  to 
ports  and  points  m.  Puerto  Rico. 
By  Order  of  the  Federal  Manmne 
ComiriMion. 
Tooy  P.  Kominoth. 
Assistant  Secroturyi 
Deted:  September  8. 1988 

[FR  Doc  68-20843  Filed  9-12-68;  8:45  am| 
siujNO  COM  a7aa-oi-« 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control;  Acqutsltions 
of  Sterts  of  Banks  or  B«nk  Holding 
Companies,  Rot>ert  F.  Brozman  et  aL 

The  QOtificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  fl2  U.S.C.  iei7fiJ)  and 
i  225.41  of  the  Board's  Regulation  Y  fl2 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notu:es  are  available  for 
immediate  inspection  at  the  Federal 


Resen-e  B^mk  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
e.xpress  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
no  later  than  September  30.  19B8. 

A  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenrg.  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  Robert  F.  Broznian.  Shawnee 
Mission,  Kansas;  to  acquire  50.623 
percent  of  the  voting  shares  of  Ola  the 
Financial  Services  Corporation.  Olathe. 
Kansas,  and  thereby  indirectly  acquire 
Heritage  Bank  of  Olathe,  Olathe, 
Kansas. 

2.  /ack  L  Brozman.  Prairie  Village. 
Kansas:  to  acquire  13  50  percent  of  the 
voting  shares  of  OLathe  Financial 
Ser\'ices  Corporation,  Olathe.  Kansas. 
and  thereby  indirectly  acquire  Heritage 
Bank  of  Olathe.  Olathe.  Kansas. 

3-  David  A.  Nichols,  Lake  Quivire. 
Kansas:  to  acquire  3-375  percent  of  the 
voting  shares  of  OUthe  Financial 
Services  Corporation,  Olathe.  Kansas, 
and  thereby  indirecHy  acquire  Hvritase 
Bank  of  Olathe,  Olathe.  Kansas. 

4.  Robert  L  Levenson.  Albuquerque. 
New  Mexico;  to  acquire  an  additional 
9.19  percent  of  the  voting  shares  of  Las 
Vegas  Bancorporatton,  Albuquerque. 
New  Mexico,  and  thereby  indirectly 
acquire  The  Bank  of  Las  Veg»s.  Las 
Vegas.  New  Mexico. 

5.  Don  C.  McNeil!.  Thomas, 
Oklahoma;  to  acquire  an  additional  14.3 
percent  of  the  voting  sharps  of  City 
National  Bancshares  of  Weatherford. 
Inc.,  Weatherford,  Oklahoma,  parent  of 
City  National  Bank  of  Weatherford. 
Weatherford.  Oklahoma. 

6.  Don  C.  McNeill.  Thomas. 
Oklahoma;  to  acquire  an  additional  20.1 
percent  of  the  voting  shares  of  Thomas 
Bancshares.  Inc.,  Thomaa.  Oklahoma, 
piirent  of  The  Bank  of  the  West. 
Thomas.  Oklahoma, 

B.  Federal  Reserve  Bank  of  Saa 
Francisco  (Harry  W,  Green,  Vice 
President)  101  Market  Street,  San 
Frtincisco,  Caiifomia  94105: 

1  Don  S.  Levw.  Los  Angeles. 
California:  to  acquire  an  additional  10,2 
percent  of  the  voting  shares  of 
Professional  Bancorp.  Santa  Monica, 
California,  and  thereby  mdireclly 
acquire  First  Professional  Bank,  N.A., 
Santa  Monica.  Califumia, 


Bfiard  of  Governors  of  the  Federal  R«iier\'e 
System.  Septembar  7, 1966. 
jamei  McAf»e, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  ee-20649  Filed  »-12-«):  MS  amt 
StLUMO  cooc  «aio-0)-« 


SunTrust  Banks,  Inc.;  Acquisition  of 
Company  Engaged  In  PerrmssU)te 
Nonbanking  AcUvlOes 

The  organization  listed  m  this  notice 
has  applied  under  5  22523  (a)12|  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (D)  for  the  Board's  approval 
under  section  4(c)(B)  of  the  Bank 
Holding  Company  Act  (12  VSC 
1843(c)(an  and  5  225.21U1  of  Regulation 
Y  (12  CFR  225.21(al)  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  %  225.25  of 
Regulation  Y  as  closely  related  tu 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  wdl  be  cooducled 
throughout  the  United  Slates. 

The  applicdtion  is  avaiiable  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  fur 
processing,  it  will  also  be  available  for 
inspection  at  the  office  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effec.s,  such 
as  undue  concenlralion  of  resourct'S. 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  fur  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presenlabon  would 
not  suffice  in  lieu  of  a  bearing. 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserxe  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  3, 
19ae. 

A  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street  NW.,  Atlanta.  Georgia 
30303: 

1,  SunTrust  Banks.  Inc..  Atlanta, 
Georgia;  to  acquire  an  additional  21.8 
percent  of  the  voimg  shares  of  BIfC 
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Molding,  Inc..  Philadelphia. 
Pennsylvania  (solely  organized  to  act  as 
a  holding  company  for  BHC  Securities, 
Inc.).  and  thereby  engage  in  wholesale, 
discount  securities  brokerage  activities, 
pursuant  to  §  225^5(b)ll5j  of  the  Board's 
Regulation  Y. 

Board  of  CovcmotB  of  the  Federal  Reserve 
System.  September  7. 1968. 
lames  McAfee, 

Associate  Secretary  of  the  Board- 
(FR  Doc.  Bft-206S0  Filed  9-12-88;  8:45  ami 

BILUNQ  CODE  S21tM)1-ll 


Warren  Bancorp.  Inc..  et  al.; 

Formations  of:  Actiulsltions  by:  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Boards  Regulation  Y  (12 
CFR  225.141  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3{c)  of  the  Act  (12 
U.S.C.  iB42(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated-  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wTiting  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors-  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  Identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
3,  IHBfl. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M  Brady.  Vice  President)  600 
Atlantic  Avenue.  Boston,  Massachusetts 
02106: 

1.  Warren  Bancorp,  inc.,  Peabody. 
Massachusetts;  to  acquire  up  to  24.9 
percent  of  the  voting  shares  of  Beverly 
National  Corporation.  Beverly. 
Massachusetts,  and  thereby  indirectly 
acquire  The  Beverly  National  Bank. 
Beverly.  Massachusetts. 

B.  Federal  Reserve  Bank  of  Chicago 
[David  S  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Ubnois 
60690: 

1.  Ogle  County  Bancshares.  Inc.. 
Rocbelle,  Illinois;  to  acquire  12  percent 
of  the  voting  shares  of  Leland  National 


Bancorp.  Lnc„  Leland.  Illinois,  and 
thereby  indirectly  acquire  Leland 
National  Bank.  Leland,  Illinois. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C  Sumner.  Vice  President)  411 
Locust  Street  St  Louis.  Missouri  63166: 

1.  Waterloo  Bancshares.  Inc. 
Waterloo.  Illinois,  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Commercial  State  Bank  of  Waterloo, 
Waterloo.  lUmois. 

D  Federal  Reserve  Bank  of 
Minneapolis  blames  M.  Lyon,  Vice 
Presidenl)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Edgeley  Bancorporation.  Inc.. 
Edgeley,  North  Dakota:  to  become  a 
bank  hoJdmg  company  by  acquiring 
99.20  percent  of  the  voting  shares  of  The 
Security  National  Bank  of  Edgeley, 
Edgeley,  North  Dakota. 

E.  Federal  Reserve  Bank  of  Kansas 
Cily  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue.  Kansas  City. 
Missouri  64198: 

1.  Sierra  Petroleum  Company.  Inc.. 
Wichita.  Kansas:  to  merge  with  Graham- 
Michaelis  Financial  Corporation, 
Wichita.  Kansas,  parent  of  Wichita 
State  Bank.  Wichita,  Kansas:  and  N'BW 
Financial  Corporation.  Wichita.  Kansas, 
parent  of  National  Bank  of  Wichita. 
Wichita,  Kansas. 

Board  of  Governors  of  the  Federal  Re«erve 
System.  September  7. 1988 
fames  McAfee, 

Associate  Secretory  of  the  Board. 
iFR  Doc  fi&-20651  Filed  9-12-88;  8:45  ami 
BILLING  COOC  a7i0-01-«l 


GOVERNMENT  PRINTING  OFFICE 

Depository  Library  Council  to  the 
Public  Printer  Meeting 

The  Depository  Library  Council  to  the 
Public  Printer  will  hold  its  Fall  meeting 
October  12-14.  1988.  at  the  Westpark 
Hotel.  1900  N.  Forth  Myer  Drive. 
Arlington.  Virginia  22209  Reservations: 
(7031527-4814. 

The  purpose  of  this  meeting  is  to 
discuss  the  Depositor>'  Library  Program. 

The  meeting  will  be  open  to  the 
public.  Anyone  who  wishes  to  attend 
should  notify  the  Conference  Manager. 
David  H.  Brown.  U.S.  Government 
Printing  Office,  20401.  Telephone:  (202} 
275-2255. 

General  participation  by  members  of 
the  public  or  questioning  of  CouncU 
members  or  other  participants,  shall  be 
permitted  with  approval  of  the  Chair. 


Dated:  S«pl£niber  2.  1988. 
R«lpb  E.  KennickeU.  jr.. 
Public  Pnnter 
[FR  Doc  88-20776  Filed  9~\Z-m  8:45  snil 

SnXJMO  cooc  IK«-«Mi 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  &8F-0 194] 

DIsogrin  Industries,  Inc.:  Filing  of  Food 
Additive  Petition;  Correction 

agency:  Food  and  Drug  Administration. 
ACnOM:  Notice:  correction. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  correcting  the 
notice  that  announced  that  Disognn 
Industries.  Inc..  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  a  polyurethane  resin  (53 
FR  23797;  )une  24. 1988).  The  title  for 
Richard  ).  Ronk.  the  authorized  official 
who  signed  the  document,  was  stamped 
incompletely  as  "Actinjz  Director.  Center 
for  Safety  and  Applied  Nutntion."  This 
document  corrects  that  inadvertent  error 
to  add  the  word  "Food"  before  "Safety" 
in  the  title 

pon.  FmrrHER  information  contact 
T.  Rada  Proehl.  Regulations  Edilonal 
Staff  (tiFC-222|.  Food  and  Drug 
.Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301--M3-2994, 
SUPPLEMENTARY  INFORMATION:  In  FR 

Doc,  88-14268.  appearing  at  page  23797 
in  the  Federal  Register  of  Fnday.  |une 
24. 1988.  the  followmg  correction  should 
be  made:  On  page  23797,  third  column, 
at  the  end  of  the  document.  Richard  [. 
Ronk's  title  is  corrected  to  read  "Acting 
Director.  Center  for  Food  Safety  and 
Applied  Nutrition". 

Dated:  September  1. 1988. 
Fr«d  R.  Shank, 

.Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 
[FR  Doa  B8-20795  Filed  9-12-88;  8:45  amj 

SIUJHO  CDOC  «1flO-«t-4l 


Consumer  Participation;  Open  Meeting 
agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting: 

NasbviUe  District  ORke,  chaired 
h\  Howard  E  Mayfield.  District 
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Direcfor  The  topic  to  be  discussed  is 
general  information  on  FDA. 
date:  Thursday,  September  22.  1988,  1 
pm.  to  2:30  p.m. 

ADDRESS:  Senior  Neighbors.  lOlh  and 
Newby  Center.  Chattanoosja,  TN  37405, 
FOR  FURTHER  INFORMATION  CONTACT: 
Sdndra  S.  Baxter.  Con.sumer  Affairs 
Officer.  Food  and  Drug  Adxmmfltratjon. 
297  Plus  Park  Blvd.,  Nashville.  TN  37217. 
61S-7,36-2088 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meetmg  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  pnoriiies  for 
current  and  future  health  concernH,  to 
enhance  relationships  between  local 
consumers  and  FDA's  District  Offices. 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  September  7,  1986. 
fohn  M.  Taylof . 

Associate  Commissioner  for  Regulatory 
Affairs. 
[FR  Doc  8&-20796  Filed  9-6-68;  2:31  pm) 

BILUNO  CODE  41«)-01-M 


Consumer  Partlclpatton;  Open 
Meetings 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting: 

Orlando  District  Office,  chaired  by 
Douglas  D.  Tolen.  Di,stnct  Director  The 
topic  to  be  discussed  ts  the  drug 
approval  process. 

date:  Tuesday,  September  20.  1968.  1 
p.m.  to  3  p.m. 
address:  Food  and  Dnig 
Administration.  7200  Lake  Ellenor  Dr., 
Suite  120.  Orlando.  FL  33809 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynne  C,  Isaacs.  Consumer  Affairs 
Officer.  Food  and  DruK  Administration, 
7200  Lake  Ellenor  Dr ,  Suite  120. 
Orlando.  FL  32809.  407 -B.5 5-0900. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  F-TIA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relation.ships  between  local 
consumers  and  FT)A'9  Diatnct  Offices. 
and  to  contnbute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated;  September?,  iwa 
|ohn  M.  Taylor, 

Associate  Comiw&sioner  for  Regulatory 
Affairs 

(FR  Doc  a6-20e95  Filed  9-^~W:  11.22  am| 
BILUNO  COOC  41«O-01-II 


HeaKh  Care  Financing  Administration 

1 8PO-073-CNC 1 

Medicare;  Criteria  and  Standards  for 
Evaluating  Intermedtary  and  Carrier 
Performance  During  Fiscal  Year  1989 

agency:  Health  Care  Fmanrmg 
Administration  (HCFA),  fms 
ACTION:  General  notice  with  comment 
period. 

summary:  This  notice  describes  the 
criteria  and  standards  to  be  used  for 
evaluating  the  performance  of  fiscal 
intermediaries  and  carriers  in  the 
admtnistrtion  of  the  Medicare  program 
for  the  fiscal  year  beginning  October  1. 
1988.  The  results  of  these  evaluations 
are  considered  whenever  we  enter  into, 
renew,  or  terminate  an  intermediary  or 
carrier  agreement  or  take  other  contract 
actions;  assign  or  reassign  providers  of 
services  to  an  intermediary:  or  designate 
regional  or  national  intermediaries.  In 
addition,  this  notice  describes  the 
methodology  for  identifying  contractors 
with  performance  over  a  period  of  time 
in  the  lowest  20th  percentile  that  HCFA 
may  replace  using  competitive  bidding. 

This  notice  is  published  in  accordance 
with  sections  IBlblO  and  1842(b)(2)  of 
the  Social  Security  Act.  which  require  us 
(o  publish  for  public  comment  in  the 
Federal  Register  those  criteria  and 
standards  against  which  we  evaluate 
intermediaries  and  carriers. 
EFFECTIVE  DATES:  The  critena  and 
standards  are  effective  October  1. 1988- 
We  will  consider  revising  the  critena 
and  standards  based  on  public 
com.ments.  To  assure  consideration. 
comments  must  be  sent  to  the 
appropriate  address  and  received  by 
October  1.3.  1988. 
ADDRESS:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Ser\'ice9. 
Attention:  BPO-073-GNC.  P.O.  Box 
26676.  Baltimore,  Md.  21207. 

In  commenting,  please  refer  to  file 
code  BPCM)73-GNC.  If  you  prefer,  you 
may  deliver  your  comments  to  Room 
3t)9-G  Hubert  H.  Humphrey  Building. 
200  Independence  Avenue.  SW., 
Washington.  DC  or  to  Room  132.  East 
High  Rise  Building.  6325  Security 
Boulevard.  Baltimore.  Maryland. 

Comments  will  be  available  for  public 
inspection  as  they  are  received,  geneally 
beginning  approximately  three  weeks 
after  publication,  in  Room  309-C  of  the 
Department's  office  at  200  Independence 
Avenue.  SW  .  Washington.  DC  20201.  on 
Monday  through  Friday  of  each  week 
from  B;30  a.m.  to  5:00  p.m.  (202-245- 
7890), 


Because  of  the  large  number  of 
comments  we  receive,  we  cannot 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
any  comments  received  by  October  13. 
19B8.  and  revise  (he  criteria  and 
standards  us  necessan,'. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Barton.  (301)  9(>6-7403- 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Under  section  1816  of  the  Social 
Security  Act.  public  or  private 
organizations  and  agencies  participate 
in  the  administration  of  Part  A  (Hospital 
Insurance)  of  the  Medicare  program 
under  agreements  with  the  Secretary  of 
Health  and  Human  Services.  These 
agencies  or  orgamzations  are  known  as 
fiscal  intermediaries,  and  they  perform 
bill  processing  and  benefit  payment 
functions  for  the  Medicare  program. 
Most  providers  of  services  (such  as 
hospitals,  skilled  nursing  facilities 
(SNFs),  and  home  hea)lh  agencies 
(HHAs))  submit  bills  to  these 
intermediaries,  which  determine 
whether  the  services  are  covered  under 
Medicare  and  determine  correct 
payment  amounts.  The  intermediaries 
then  make  payments  to  the  providers  on 
behalf  of  the  beneficiaries. 

Under  section  1842  of  the  Act.  we  are 
authorized  to  enter  into  contracts  with 
carriers  to  fulfill  various  functions  in  the 
administration  of  Part  B  (Supplementary 
Medical  Insurance)  of  the  Medicare 
program.  Beneficiaries,  physicians  and 
suppliers  of  services  submit  claims  to 
these  carriers.  The  earners  determine 
whether  the  services  are  covered  under 
Medicare  and  the  reimbursable  amount 
(usually  on  the  basis  of  reasonable 
charges)  for  the  services  or  supplies  and 
then  make  payment  to  the  appropriate 
party. 

Under  section  1816(0  of  the  Act.  we 
are  required  to  develop  criteria, 
standards,  and  procedures  to  evaluate 
an  intermediary's  performance  of  its 
functions  under  its  agreement  with  us. 
We  evaluate  intermediary  performance 
through  the  Contractor  Performance 
Evaluation  Program  (CPEP).  Our 
regulations  at  42  CFR  421.120  provide  for 
publication  of  Federal  Register  notices 
to  announce  critena  and  standards 
applicable  during  each  fiscal  year. 

Under  section  1842(b)(2)  of  the  Act. 
we  are  required  to  develop  criteria, 
standards,  and  procedures  to  evaluate  a 
carrier's  performance  of  its  functions 
under  Its  agreement  with  us.  Since  1981, 
we  have  evaluated  carrier  performance 
under  CPEP  using  criteria  end  standards 
similar  to  those  used  for  intermediaries. 
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Under  section  l&42(a)  of  the  Act.  the 
Secretary  is  authorized  to  enter  into 
contracts  with  carriers,  including 
carriers  with  which  agreements  under 
section  1816  are  in  effect,  to  perform 
some  or  all  of  the  Medicare  Part  B 
functions. 

As  a  result  of  section  2326(c)  of  Pub  L 
98-369,  the  Deficit  Reduction  Act  of  1984 
(DEFRA).  we  publish  in  the  Federal 
Regisler  the  criteria  and  standards  used 
to  evaluate  both  intermediaries'  and 
carriers'  performance  in  order  to  allow 
the  public  an  opportunity  to  comment 
before  Implementing  them.  This  notice 
announces  the  FY  1989  criteria  and 
standards  to  be  used  to  measure  the 
effectiveness  and  efficiency  of  both 
intermediaries  and  carriers. 

In  addition,  section  2326(a)  of  DEFRA 
established  the  Secretary's  statutory 
authority  to  replace  up  to  two  Part  A 
and  up  to  two  Part  B  contractors  which, 
over  a  period  of  lime,  have  been  in  the 
lowest  20th  percentile  of  Medicare 
contractors,  as  measured  by 
performance  criteria  and  standards.  The 
contractor  community  has  played  a 
significant  role  in  developing  the  DEFRA 
methodology.  By  publishing  the 
methodology  for  applying  the  DEFRA 
requirements  in  the  Federal  Register,  it 
is  HCFA's  intention  to  afford  this  formal 
comment  opportunity  each  year  in  the 
notice  which  conveys  the  performance 
criteria  and  standards.  The  ongoing 
exchange  of  ideas  and  comments  which 
occurs  through  interaction  between 
HCFA  and  its  contractors  will  also 
continue,  as  in  the  past. 

Section  9332(a)  of  Pub.  L.  99-509.  the 
Omnibus  Budget  Reconciliation  Act  of 

1986  |OBRA"86),  and  section 
4f)85(i)(2)(B)  of  Pub,  L  100-203.  the 
Omnibus  Budget  Reconciliation  Act  of 

1987  (OBRA'87),  require  that  HCFA 
develop  a  system  to  measure  a  carrier's 
performance  in  increasing  the 
proportion  of  participating  physicians  or 
total  payments  for  servnces  furnished  by 
participating  physicians  and  to  provide 
for  the  payment  of  a  bonus  to  carriers 
for  success-  This  system  is  the  subject  of 
another  notice  being  prepared  for 
publication  in  the  Federal  Regisler.  Also. 
we  will  notify  all  earners  of  the  system 
as  soon  as  possitile. 

B.  Fiscal  Year  (FY)  1989  Criteria  and 
Standards — General 

In  FY  1988  we  redesigned  CPEP  to 
focus  on  more  results  and  output 
oriented  measures  in  an  effort  to  create 
a  more  enhanced  measurement  tota). 
For  FY  1989.  we  have  retained  that 
redesign  and  have  made  changes  only 
where  necessary  to  improve  the 
standards  already  existing,  or  to  comply 
with  recent  legislative  mandates. 


In  maintaining  the  basic  design  of 
CPEP.  we  have  retained  the  same 
functional  criteria  for  both 
intermediaries  and  earners.  For 
intermediaries,  there  are  eleven 
separate  functional  criteria,  and  for 
earners,  there  are  ten.  Within  each 
functional  criterion  we  have  identified 
the  performance  standards  which,  when 
measured,  will  evidence  how  well  each 
contractor  is  performing.  Each  of  these 
standards  will  fall  into  one  of  the  three 
basic  key  indicators  or  categories  (cost, 
quality  (accuracy),  or  timeUness)  and 
each  will  be  assigned  points  ranging 
from  zero  to  160. 

The  major  changes  between  the  1989 
CPEP  and  the  program  for  1988  are  the 
changes  which  were  required  as  a  result 
of  OBRA'67,  Essentially,  these  changes 
are  the  modification  of  existing 
standards  or  the  creation  of  new 
standards  to  measure  contractor 
adherence  to  requirements  that  (IJ  no 
claims  payment  is  mode  before  the 
fifteenth  day  after  dale  of  receipt 
(incorporaled  into  all  claims  processing 
timeliness  standards):  (2)  appeals  arc 
processed  within  the  mandated 
timeframes;  (3)  the  rate  of  reversals  on 
appeal  for  intermediaries  is  appropriate; 
and  (4)  the  participating  physician 
program  is  carried  out  effectively. 

Action  Based  on  Performance 
Evaluations 

We  may,  as  in  previous  years,  initiate 
administrative  actions  as  a  result  of  the 
evaluation  of  intermediary  and  carrier 
performance  based  on  these 
performance  criteria  and  standards. 
Under  sections  1816  and  1842  of  the 
Social  Security  Act.  we  consider  the 
results  of  the  evaluation  in  our 
determinations  on: 

1.  Entering  into,  renewing,  or 
terminating  agreements  with 
contractors;  and 

2.  Decisions  concerning  other  contract 
actions  for  intermediaries  and  carriers 
(such  as  deletion  of  an  automatic 
renewal  clause).  These  are  made  on  a 
case-by-case  basis  and  depend 
primanJy  on  the  nature  and  degree  of 
performance.  More  specifically,  they 
depend  on: 

a.  Relative  overall  performance 
compared  to  other  contractors; 

b.  Number  of  standards  in  which 
superior,  average,  or  deficient 
performance  occurs; 

c-  Extent  of  each  failure;  and 
d.  Relative  significance  of  the 
standards  for  which  superior  or 
deficient  performance  occurs  within  the 
overall  CPEP. 

In  addition,  we  consider  the  results  of 
our  evaluation  of  the  intrermediary  in 
determinations  we  make  concerning 


assignment  or  reassignment  of  providers 
and  designation  of  regional  or  national 
intermediaries  for  classes  of  providers 

We  make  individual  contract  action 
decisions  after  considering  these  factors 
in  terms  of  their  relative  significance 
and  impact  on  the  efficient 
administration  of  the  Medicare  program. 

Replacement  of  Contractors  Through 
Competitive  Bidding.  Section  2326(al  of 
Pub  L.  98-369  (DEFRAl  allows  HCFA  to 
use  competitive  bidding  to  rpplace  a 
contractor  whose  performance  over  a 
period  of  time  has  been  m  the  lowt  ?•( 
20th  percentile  as  measured  by 
performance  critena  and  standards.  In 
FY  1985  and  F>'  1986,  section  2326(a) 
authorized  HCFA  to  enter  into  two 
intermediary  agreements  and  two 
carrier  contracts  based  on  competitive 
bidding,  without  regard  to  provider 
nomination  rights,  in  order  to  replace 
low  ranking  intermediaries  and  carriers. 
The  authority  to  replace  poor  performers 
under  provisions  of  section  2326(a)  was 
extended  through  the  end  of  FY  1989  by 
section  9321(b)  of  Pub  L  99-509.  Section 
F  of  this  notice  outlines  the  methodology 
for  complying  with  section  2326(a)  of 
DEFRA  for  FY  1989. 

C  Scoring  System 

For  both  intermediaries  and  carriers. 
the  maximum  score  attainable  is  1000 
points.  Each  of  the  CPEP's  functional 
criteria  is  assigned  a  given  poriion  of  the 
1000  available  points.  One  of  the 
requirements  for  passing  CPEP  is  that  TO 
percent  of  the  available  points /or  eocA 
criterion  must  be  attained. 

In  addition,  within  a  functional 
criterion  is  one  or  more  standards 
categorized  as  either  a  cost,  quality,  or 
timeliness  measure.  Each  of  the 
standards  is  assigned  a  poriion  of  the 
total  points  for  that  functional  cntenon. 
Each  standard  has  a  method  of 
evaluation  that  is  used  to  calculate  a 
rating  based  on  a  contractor's 
performance  in  that  standard.  The 
second  requirement  for  passing  CPEP  ifi 
that  70  percent  of  the  total  points 
assigned  to  the  cos!  standards,  quality/ 
accuracy  standards,  and  timeliness 
standards  must  also  be  attained. 

A  contractor's  performance  is 
evaluated  against  each  applicable 
standard.  In  general,  if  a  contractor 
exactly  meets  the  requirements  for  a 
standard,  it  achieves  70  percent  of  the 
points  allocated  to  that  standard,  to 
which  we  refer  as  the  threshold  score. 
Any  rating  below  that  threshold  li.e  . 
less  than  70  percent)  constitutes  a 
deficiency.  The  contractor  may  be 
required  to  develop  and  implement  a 
corrective  action  plan  when 
performance  problems  are  identified. 
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The  tfjntrar  tor  will  bt  monilored  to 
assure  eeffective  dnd  fffujt^nt 
compliance  with  the  corrective  action 
plan  and  improved  performance  where 
criteria  are  not  met. 

0  Criteria  and  Standards  for 
Intermediaries 

As  stated  previously,  we  will  use  11 
criteria  to  evaluate  the  overall 
performance  of  an  intermediary  in  FY 
1989.  They  are:  (l)  Unit  Cost;  (2)  Process 
Claims;  (3|  Audit.  (4)  Medical  Review; 
(5|  Medicare  Secondary  Payer  (6) 
Financial  Management;  (7)  Beneficiary 
and  Provider  Services.  (8)  Reporting;  (9] 
Fraud  and  Abuse:  (10)  Reimbursement; 
and  (11)  Management  of  Change.  The 
eleven  criteria  contain  a  total  of  62 
standards.  There  are  two  for  unit  cost, 
nine  for  prccessmg  claims,  seven  for 
audit,  three  for  medical  review,  one  for 
Medicare  secondary  payer,  five  for 
financial  management,  five  for 
beneficiary  and  provider  services.  18  for 
reporting,  three  for  fraud  and  abuse,  six 
for  reimbursement,  and  five  for 
management  of  change. 

1.  Unit  Cost  Cnlerion  {Total 
Points  =  95). 

An  intermediary  must  process  all  bills 
at  an  acceptable  unit  cost. 

•  FVocesa  bills  at  an  acceptable  unit 
cost  [Standard  1  =  75  points)  (Cost). 

•  Process  appeals  at  an  acceptable 
unit  cost  (Standard  2  =  20  points)  (Cost). 

2.  Process  Claims  Criterion  (Total 
Points  =135). 

An  intermediary  must  properly  control 
and  process  bills  from  providers,  and 
transmit  accurate  bill  information  to 
HCFA.  The  intermediary  is  required  to 
meet  the  following  standards: 

•  Pay  clean  non-Periodic  Interim 
Payment  (PIP)  bills  within  mandated 
time  frames  (Standard  1  =  35  points) 
(Timeliness). 

•  Process  all  bills  within  BO  days 
[Standard  2  =  15  pomts)  (Timeimess). 

«  Process  all  bills  within  90  days 
[Standard  3  =  15  points)  (Timehness). 

•  CoDlrol  payment  of  mterest  on 
clean  bills  (Standard  4  =  10  points) 
fCost). 

•  Process  adjustment  records  timely. 
and  return  the  adjusted  records  to  the 
PRO  [Standard  5  =  5  points) 
fTimeliness). 

•  Assure  that  all  Part  A  bills  pass 
HCFA  consistency  edits  (Standard  6  =  10 
points)  (Quality). 

•  Process  Returns  to  Intermediaries 
(RTIs)  in  a  timely  manner  (Standard 

7  =  7  points)  (Timehness). 

•  Process  Returns  to  Intermediaries 
iRTIs)  accurately  (Standard  8  =  3  points) 
(Quality). 

•  Process  bills  accurately  (Slandard 
9  -  i5  points)  (Quality). 


3.  Audit  Criterion  (Total  Points  =  1001. 
An  intermediary  must  administer  the 

program  in  a  manner  that  achieves 
maximun  savings  and  cost  avoidance 
for  the  Medicare  trust  Funds.  We  will 
use  the  standards  below  to  evaluate  the 
criterion  for  FY  198fl.  The  intermediary 
is  required  to: 

•  Admimsler  a  cost-effective  provider 
audit  program  (Standard  1  =  36  points) 
(Cost). 

•  Perform  properly  when  reviewing, 
auditing,  adjusting,  settling,  and 
completing  cost  reports/statements 
(Standard  2  =  34  points)  (Quality). 

•  Settle  hospital  coat  reports  timely 
(Standard  3  =  9  points)  (Timeliness). 

•  Settle  cost  reports  with  malpractice 
adjustments  timely  (Standard  4  =9 
points]  (Timeliness). 

•  Issue  Notices  of  Program 
Reimbursement  (NPRs)  on  freestanding 
HHA  cost  reports  timely  (Standard  5  =  3 
points)  (Timeliness). 

•  Issue  Notices  of  Program 
Reimbursement  (P^Rs)  on  freestanding 
SNT  cost  reports  timely  (Standard  6=3 
points)  (Timeliness). 

•  Complete  speical  situations  audits 
timely  (Standard  7  =  6  points) 
(Timeliness). 

4.  Medical  Review  Criterion  (Total 
Points  =  125). 

An  intermediary'  must  perform 
necessary  Medical  Review  fMR) 
activities  as  required  by  HCFA 
mstniclions  in  a  timely,  acxuiraie.  and 
coat  effective  manner.  We  will  use  the 
following  standards  to  evaluate  this 
criterion  in  FY  1989.  The  intermediary  is 
required  to: 

•  Make  accurate  coverage 
determinations  (Standard  1  =  75  points) 
(Quality). 

•  Administer  a  cost  effective  Medical 
Review  (MR)  program  (Standard  2  =  25 
points)  (Cost). 

•  Apply  appropriate  HCFA  MR 
instructions  for  HHA.  SNF.  Hospice,  and 
CORF  bills.  (Standard  3  =  25  pomtj 
(Quality). 

5.  Medicare  Secondary  Payer 
Criterion  (Toul  PDinls  =  80). 

An  inlerxediary  muni  administer  the 
program  in  a  manner  which  achieves 
maximum  savings  and  cnst  avoidance  to 
the  Medicare  trust  funds.  We  will  use 
the  standard  below  to  evaluate  an 
intermediary's  admmistration  of  the 
Medicare  Secondary  Payer  provisions. 
The  intermediary  is  required  to: 

•  Achieve  Medicare  Secondary  Payer 
(MSP)  savings  goal  (Standard  1  =  60 
points)  (Cost). 

8.  Fmancial  Management  Criterion 
(TotHl  Points -6.t| 

An  intermediary  must  take  measures 
to  protect  the  Medicare  program  and  the 
public  mterest.  It  must  manage  Federal 


funds  for  both  benefit  payments  and 
cost  of  administration  in  accordance 
with  its  agreement  with  the  Secretary, 
the  Federal  Acquisition  Regulations 
(Title  48  Chapter  1).  the  HHS 
Acquisition  Regulations  (Title  48. 
Chapter  3).  and  HCFA  instructions.  We 
will  use  the  standards  below  to  evaluate 
the  criterion  in  FY  1989.  The 
intermediary  is  required  to: 

•  Knsure  that  costs  are  allowable, 
allocations  are  consistent  (provide 
reasonable  assurance  that  comparable 
transactions  are  treated  alike),  and 
chargeable  to  a  particular  cost  objective 
in  accordance  with  the  relative  benefits 
received  on  other  equitable 
relationships  (Standard  1  =  10  points) 
(Quality). 

•  Control  administrative  funds  drawn 
to  the  quarterly  limit  on  the  Notice  of 
Budget  Approval  (NOBA)  and  in  line 
with  actual  expenditures  [Standard 

2  =  20  points)  (Quahty). 

•  Control  actual  expenditures  on  lines 
1-12  to  the  latest  approved  budget 
(Standard  3  =  20  points)  (Cost). 

•  Manage  the  benefit  and  time 
accounts  properly  and  in  accordance 
with  the  Medicare  bank  agreement 
(Standard  4  =  5  points)  (Quality). 

•  Ensure  proper  expenditure  of 
Payment  Safegiiard  Funds  (Standard 
5  =  10  pomts)  (Cost). 

7.  Beneficary  and  Provider  Services 
Criterion  (Total  Points  =  100). 

An  intermediary  must  ensure  that  in 
Medicare  matters,  beneficiaries  and 
providers  are  treated  according  to  law, 
regulations,  and  general  instructions 
covering  such  areas  as  responding  to 
correspondence  and  processing 
reconsiderations  timely  and  accurately. 
We  will  use  the  standards  below  to 
evaluate  beneficiary  and  provider 
services  for  FY  1989.  The  intermediary  is 
required  to: 

•  Process  reconsiderations  accurately 
(Standard  1  =  40  points)  (Quality) 

•  Process  reconsiderations  timely 
(Standard  2  =  20  points)  (Timeliness). 

•  Process  correspondence  accurately 
(Standard  3  =  23  Points)  (Qualty). 

•  Process  correspondence  timely 
(Standard  4  =  15  points)  (Timeliness). 

•  Assure  reversal  rate  on  appeals  Is 
appropriate  [Standard  5  =  0  points) 
(Quality), 

8.  Reporting  Criterion  (Total 
PoinU)  =  e0). 

An  intermediary  must  manage  Fedeal 
Funds  for  both  benefit  payments  and 
cost  of  administration  in  accordance 
with  its  agreement  with  HHS  and 
HCFA.  We  will  use  the  Standards  below 
to  evaluate  an  intermediary's  reporting 
function  in  FY  1960.  The  intermediary  is 
required  to: 
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•  Submit  accurate  Plan  of 
Expenditure  Reports  (POEs)  (Standard 
1  =  3  points)  (Quality). 

•  Submit  timely  Plan  of  Expenditure 
Reports  (POEs)  (Standard  2  =  3  points] 
(Timeliness).  Submit  accurate  Interim 
Expenditure  Reports  (lERs)  and 
Variance  Analyses  (Standard  3=6 
points)  (Quality). 

•  Submit  timely  Interim  Expenditure 
Reports  (lERs)  and  Variance  Analyses 
(Standard  4  =  6  points)  (Timeliness). 

•  Submit  the  Final  Administrative 
Cost  Proposal  (FACPJ  accurately 
(Standard  5  =  2  points)  (Quality). 

•  Submit  the  preliminary  Final 
Administrative  Cost  Proposal  (FACP) 
and  the  FACP  timely  (Standard  6=2 
points)  (Timeliness). 

•  Submit  an  accurate  budget  request 
(Standard  7=3  points)  (Quality). 

•  Submit  the  budget  request  timely 
(Standard  8=3  points)  (Timeliness). 

•  Submit  the  Contractor  Audit  and 
Settlement  Report  (CASR)  timely 
(Standard  9  =  6  points)  (Timeliness). 

•  Submit  an  accurate  Provider 
Overpayment  Report  (POR)  (Standard 
10  =  5  point)  (Quality). 

•  Submit  the  Provider  Overpayment 
Report  (POR)  timely  (Standard  11=5 
points)  (Timeliness). 

•  Submit  Intermediary  Workload 
Report  (HCFA-156e)  and  Quarterly 
Supplement  (HCFA-1566A)  timely 
(Standard  12  =  7  points)  (Timeliness). 

•  Submit  accurate  Reports  of  Benefit 
Savings  (Standard  13  =  2  points) 
(Quality). 

•  Submit  Reports  of  Benefit  Savings 
timely  (Standard  14  =  1  point) 
(Timeliness). 

•  Enter  appeals  data  timely  (Standard 
15=4  points)  (Timelienss). 

•  Submit  provider  specific  payment 
data  timely  (Standard  16  =  2  points) 
(Timeliness). 

9.  Fraud  and  Abuse  Criterion  (Total 
Points  =  70). 

An  intermediary  must  administer  the 
program  in  a  manner  that  achieves 
maximum  savings  and  cost  avoidance 
for  the  Medicare  trust  funds.  We  will 
use  the  three  standards  below  to 
evaluate  an  intermediary's  efforts  to 
identify  and  develop  h'aud  and  abuse 
situations.  The  intermediary  is  required 
to: 

•  Detect  fraud  and  abuse  situations 
(Standard  1  =35  points)  (Quality). 

•  Develop  potential  fraud  and  abuse 
cases  (Standard  2  =  25  points)  (Quality). 

•  Ensure  that  no  payments  are  made 
to  excluded  pro\'ider9  and  physicians 
(Standard  3  =  10  points)  (Quality) 

10.  Reimbursement  Criterion  (Total 
Poinl5  =  75), 

An  intermediary  must  administer  the 
program  in  a  manner  that  achieves 


maximum  savings  and  cost  avoidance 
for  the  Medicare  trust  funds.  We  will 
use  the  standards  below  to  assess  the 
intermediary's  reimbursement  activity. 
The  intermediary  is  required  to: 

•  Estabish  interim  payments  for 
hospitals  to  approximate  reimbursable 
costs  (Standards  1  =  25  points)  (Quality) 

•  EstabUsh  interim  payments  for 
freestanding  SNFa  to  approximate 
reimbursable  costs  (Standards  2  =  5 
points)  (Quality). 

•  EstabUsh  interim  payments  for 
^estanding  HHAs  to  approximate 
reimbursble  costs  (Standard  3  =  15 
points)  (Quality). 

•  Collect  provider  overpayments 
timely  (Standard  4  =  20  points] 
(Timeliness]. 

■  Submit  timely  cost  report  data  for 
the  Hospital  Cost  Report  Information 
System  (HCRIS)  (Standard  5=5  points) 
(Timeliness). 

•  Submit  accurate  cost  report  data  for 
the  Hospital  Cost  Report  Information 
System  (HCRIS)  (Standard  6=5  points) 
(Quality). 

11.  Management  of  Change  Criterion 
(Total  Po in t8  =  95). 

An  intermediary  must  take  measures 
to  protect  the  Medicare  program  and  the 
pubhc  interest.  It  must  effectively 
manage  Federal  funds  for  both  benefit 
payments  and  cost  of  administration  in 
accordance  with  HCFA  instructions.  We 
will  evaluate  an  intermediary's 
management  of  change  with  the 
following  FY  1969  standards: 

•  Implement  Priority  1  critial  tasks 
accurately  (Standard  1  =25  points) 
(Quality). 

•  Implement  Priority  I  critical  tasks 
timely  (Standard  2=35  points) 
fTimeliness). 

•  Implement  "other  tasks"  from  the 
HCFA  Contractor  Task  Management 
Plan  accurately  (Standard  3  =  10  points) 
(Quality). 

•  Implement  "other  tasks"  from  the 
HCFA  Contractor  Task  Management 
Plan  timely  (Standard  4  =  10  points) 
(Timeliness]. 

•  Comply  with  RO  requests  and 
instructions  timely  (Standard  5  =  15 
points]  (Timeliness). 

£.  Criteria  and  Standards  for  Carriers 

We  will  use  ten  criteria  to  evaluate 
overall  carrier  performance  during  FY 
1989.  They  are:  (1)  Unit  Cost;  (2)  Process 
Claims;  (3)  Medical  Review:  (4) 
Medicare  Secondary  Payer.  (5)  Pricing 
and  Coding;  (6)  Financial  Management; 
(7)  Beneficiary  and  Provider  Services:  (8) 
Reporting;  (9)  Fraud  and  Abuse;  and  (10) 
Management  of  Change,  The  ten  criteria 
contain  a  total  of  67  standards.  There 
are  three  for  unit  cost.  11  for  processing 
claims,  four  for  medical  review,  one  for 


Medicare  secondary  payer,  six  for 
pricing  and  coding,  five  for  financial 
management,  12  for  beneficiary  and 
provider  services,  15  for  reporting,  five 
for  fraud  and  abuse,  and  five  for 
management  of  change. 

1.  United  Cost  Criterion  (Total 
Point8=95). 

A  carrier  must  process  all  claims  at  an 
acceptable  unit  cost. 

•  Process  claims  at  an  acceptable  unit 
cost  (Standard  1  =  75  points)  (Cost). 

■  Process  appeals  at  an  acceptable 
unit  cost  (Standard  2=10  points)  (Cost). 

•  Process  inquiries  at  an  acceptable 
unit  cost  (Standard  3  =  10  points)  (Cost) 

2.  Process  Claims  Criterion  (Total 
Pointa  =  l60J.  A  carriermust  process 
Part  B  Medicare  claims  to  determine 
allowance  or  disallowance  in 
accordance  with  general  instructions. 
For  FY  1989  we  will  use  the  following  11 
standards  to  assess  carriers'claims 
processing  performance.  The  carrier  is 
required  to: 

•  Process  clean  participating 
physician  claims  within  mandated 
timeframes  (Standard  1=25  points] 
(Timeliness). 

•  Process  other  clean  claims  within 
mandated  timeframes  (Standard  2  =  25 
points)  (Timeliness). 

•  Process  all  claims  within  60  days 
(Standard  3  =  15  points]  (Timeliness). 

•  Process  all  claims  within  90  days 
(Standard  4  =  10  points)  (Timeliness). 

•  Control  payment  interest  on  clean 
claims  (Standard  5  =  10  points]  (Cost). 

•  Maintain  satisfactory 
underpayment  deductible  error  rate 
(Standard  6=25  points)  (Quality), 

•  Maintain  satisfactory  overpayment 
deductible  error  rate  (Standard  7  =  25 
points]  (Quality). 

•  Prepare  payment  record  tapes 
accurately  (Standard  8=10  points) 
(Quality]. 

•  Submit  payment  record  in 
accordance  with  HCFA  requirements 
(Standard  9  =  5  points]  (Timehness). 

•  Generate  Explanations  of  Medicare 
Benefits  (EOMBs)  properly  (Standard 
10=5  points)  (Quality). 

•  Ensure  regional  office  (RO) 
approval  of  special  messages  (Standard 
11  =5  points]  (Quality). 

3.  Medical  Review  Criterion  (Total 
Poinls  =  125).  A  carrier  must  perform 
necessary  Medical  Review  (MR) 
activities  in  accordance  with  HCFA 
instructions  accurately,  timely,  and  in  a 
cost-effective  manner.  The  carrier  is 
required  to: 

•  Make  accurate  coverage  decisions 
based  on  Carriers'  Guidelines  (Standard 
1  =  50  pomts)  (Quahty). 
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•  Admini3ler  a  cofti  effective  Medical 
Review  (MF)  program  [Standard  2  =  25 
points)  (Cosi) 

•  Conduct  dn  effective  poslpayment 
program  (Standard  3  =  20  points] 

f  Quality  I 

•  Apply  appropnate  HCFA  Medical 
Review  fMR)  policies  (Standard  4  =  30 
points)  (Quality). 

4  Medicare  Secondary  Payer 
Criterion  iTotdl  Potnt8  =  80) 

A  earner  must  administer  the 
Medicare  pro^irqnB  in  a  manrter  which 
achieves  mavimLim  savings  and  cost 
avoidance  to  'he  Medicare  trust  funds. 
We  will  us*  the  standard  below  to 
evaluate  a  earner's  admimstratian  of  the 
Medicare  Secondary  Payer  provtstons. 
The  earner  is  required  lo: 

•  Achieve  Medicare  Secondary  Payer 
(MSP)  savings  goal  (Standard  1  =  80 
poLOls)  (Cost). 

5.  Prlanji  and  Coding  Criterion  (Total 
PoinU  =  100). 

A  earner  must  accurately  determine 
the  amtjont  of  program  payments 
allowed  for  covered  services.  For  FY 
1989  we  will  'jse  the  foUowing  six 
standards  to  assess  a  carrier's  pricing 
and  codinjt  performance.  The  carrier  is 
required  to. 

•  Instalt  and  implement  appropriate 
pricing  acnirately  for  Medicare  covered 
new  and  cross  referenced  HCFA's 
Common  Procedure  Coding  System 
(HCPCSJ  codes  (Standard  1  =  20  pomts) 
(Quality). 

•  Implement  HCFAb  Common 
Procedure  Coding  System  (HCPCS) 
annual  update  timely  {Standard  2=10 
points)  (Timeliness). 

•  Perform  reasonable  charge 
determiiiAtions  accuraleiy  (Standard 
3  =  25  poinul  (Quality). 

«  Update  reasonable  charges  and 
install  by  due  date  (Standard  4  =  20 
points)  [Timelinessl. 

•  Install  correction  of  reasonable 
charge  screens  by  Regional  Office  (RO) 
due  date  (Standard  5  =  35  pomts) 
(Timeliness  I- 

•  Comply  with  manual  requirements 
on  inherent  reasonableness  accurately 
(Standard  6  =  10  points)  (Quality). 

B.  Financial  Management  Criterion 
(Total  Points  =65|. 

A  carrier  must  take  measures  to 
protect  the  Medicare  program  and  the 
public  interest.  It  must  manage  Federal 
funds  for  both  benefit  payments  end  the 
cost  of  admmistration  in  accordance 
with  its  agreement  with  the  Secretary. 
the  Federal  Acquisition  Reguiabons 
(Title  4a.  Chapter  1).  the  KHS 
Acquisition  Regulations  {Title  48, 
Chapter  3).  and  HCFA  instructions.  We 
will  use  the  standards  below  to  evaluate 
the  critenoo  in  FY  1980.  Tbe  carrier  is 
required  to; 


•  Ensure  that  costs  are  allowable, 
allocations  are  ctfnsislent  (provi<)e 
reasonable  assurance  that  comparable 
U-ansactions  are  treated  aluke)  and 
chargeable  to  a  particular  cost  objeclivp 
m  dccordance  with  the  relative  benefits 
received  or  other  equivalent  rolalionship 
(Standard  1=10  points)  (Quality) 

•  Control  admmt-strative  funds  drawn 
lo  the  quarteriy  limit  on  the  Notice  of 
Budget  Approval  (NOBA)  and  in  line 
with  actual  expenditures  {Standard 
2^20  poinU)  (Quahty). 

•  Control  actual  expenditures  on  lines 
1-n  to  the  latest  approved  budget 
ISlfindard  3-20  potnts|  (Cost). 

•  Manage  the  bt^nefit  and  time 
accounts  properly  and  m  accordance 
with  the  Medicdre  bdnk  a>ireement 
(Standard  4  =  5  points)  (Quality) 

•  Ensure  proper  expenditure  of 
Payment  Safeguard  Funds  (Standard 
5  =  10poinls)  (Cost) 

7-  Beneficiary  and  Provide  Services 
Critenon  (Total  Points  =  150). 

A  earner  must  ensure  that,  in 
Medicare  matters,  beneficiaries  and 
providers  are  treated  according  to  law, 
regijlrftions.  and  iijenfiral  mstruclions 
c»venng  areas  such  as  responding  to 
correspondence,  lasiung  notices  of 
delerminatjons.  and  providing  impartial 
reviews.  The  earner  is  responsible  for 
meeting  the  following  standards: 

•  Mamtam  proper  level  of  beneficiary 
telephone  service  (Standard  1  =  20 
points)  (Timeliness). 

•  Respond  ttmety  to  beneficiary 
telephone  inquiries  { Standard  2  =  5 
points)  (Timeliness). 

•  Complete  reviews  accurately 
(Standard  3  =  30  points)  (Quality). 

•  Fumtsh  readable  notice  lo 
beneficiary  of  review  deieminatiom 
[Standard  4  =  10  points)  (Quality). 

•  Complete  reviews  timely  (Standard 
5  =  20  point.s)  fTimeiiness). 

•  Respond  accurately  to 
r.orrespondfaice  (Standard  6  =  2S  points) 
(Quality). 

•  Furnish  readable  response  lo 
beneficiary  correspondence  (Standard 
7  =  10  points)  (Quahty) 

•  Respond  timely  to  all 
correspondence  (Standard  fl  - 10  points) 
(Timeliness). 

•  Send  out  participation  letters  and 
reasonable  charge /Maximum  Allowable 
Actual  Charge  {MAAC)  disclosure 
mformation  timety  to  physiaans  and 
suppliers.  (SUndardg  =  5  points] 
[Timeliness). 

•  Prepare  MEDPARD  timely 
(Standard  10=5  points)  (Tiraeiinesa). 

Determine  liability  and  properly 
dispose  of  benefiaary  overpayment 
cases  (Standard  11^5  points)  (Quality). 

•  Complete  csmer  bearings  limeiy 
[SUndard  12  =  5  pumts)  (Timelmess}. 


fi.  Reporting  Criterion  (Total 
Points  =60) 

A  carrier  mu^t  manage  Federal  funds 
for  both  benefit  payments  and  cost  of 
administration  in  accordance  with  its 
rtgreeroent  with  HMS  and  HCFA  We 
wil!  use  the  IS  standards  bHow  to 
assess  a  earner  s  reporting  function  in 
FY  1969  The  earner  is  required  to: 

•  Submit  dccuntte  Plan  of 
Expendilurr?  Reports  (POEsj  (Standard 
1-3  points)  iQudhty) 

•  Submit  timely  Plan  of  Expenditure 
Reports  (POEs)  (Standard  2  =  3  points) 
(Timelmess). 

•  Submit  accurate  Interim 
Expenditure  Reports  (lERsJ  and 
Variance  Analyses  (Standard  3  =  6 
points)  (Quality). 

•  Submit  timely  Interim  Expenditure 
Reports  flERs)  and  Variance  Analyses 
(Standard  4^6  points)  (Timeliness). 

•  Submit  tbe  Final  Administrative 
Cost  Proposal  (FACP)  accurately 
(Standard  5  =  2  pomts)  (Quality). 

•  Submit  the  prelimimiry  Final 
Administrative  Cost  Proposal  (FACP) 
and  the  FACP  timely  (Standard  6^2 
points)  (1'imeKnuss). 

■  Submit  an  acrurale  budget  riH^uest 
(Standard  7  =  3  points)  (Quality). 

•  Submit  tbe  budget  request  timely 
(Standard  8^3  points)  (limehness). 

•  Submit  Camer  Performance  Reporl 
(KCFA-1565)  and  Quarteriy  Supplement 
(HCFA-1565A)  timely  (Standard  9=7 
points)  (Tlmehness). 

•  Submit  accurate  Quarterly  Medical 
Review  Reports  (Standard  10  =  2  points] 
(Quality) 

•  Submit  Quarterly  Medical  Review 
Reports  timely  (Standard  11  =  1  points) 
(Timeliness). 

•  Submit  Quality  Assurance  Program 
(QAP)  Reports  timely  (Standard  12  =  6 
points)  (Timeliness). 

•  Submit  timely  physlcian/iupplier 
overpayment  data  (Standard  13  =  4 
points)  (Timeliness). 

•  Submit  Part  B  Medicare  (BMAD) 
file^i  timely  (Standard  14  =  8  points) 
(Timeliness). 

•  Submit  Camer  Appeals  Report 
IHCFA-2590)  timely  (Standard  15  =  4 
points)  {Timelioess). 

9.  Fraud  and  Abuse  Cnlerion  (Total 
Points  =  70). 

A  earner  must  administer  the  program 
in  a  manner  thai  achieves  maximum 
savings  end  <:osi  avoidance  for  the 
Medicare  Irusl  funds.  We  will  use  the 
Following  itandards  to  evai-iate  a 
earner  s  efforts  lo  identify  and  develop 
fraud  and  abuse  situations.  The  earner 
IS  required  lo 

•  Detect  fraud  and  abuse  situations 
(Standard  1=25  pomts)  (Quality). 
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•  Develop  polentinl  fraud  and  abu.se 
cases  (Slandard  £=25  points)  (Quahty) 

•  Ensure  that  no  payments  are  made 
to  excluded  physiuans/suppliers 
(Standard  3  =  10  points)  (Quality). 

•  Comply  with  physician/supplier 
monilormg  requirements  (Standard  4  =  5 
points)  (Quality). 

•  Monitor  nunparticipatmg  physician 
Maximum  Allowable  Actual  Charge 
(MAAC)  violations  (Standard  5  =  5 
points)  (Quality). 

10-  Management  of  Change  Criterion 
(Total  Points =95). 

A  carrier  must  take  measures  to 
protect  the  Medicare  program  and  the 
public  interest  It  must  effectively 
manage  Federal  funds  for  both  program 
payments  and  cost  of  administration  in 
accordance  with  HCFA  instructions.  We 
will  evaluate  a  earner's  management  of 
change  with  the  Following  FY  1989 
standards: 

•  Implement  Priority  1  critical  tasks 
accurately  (Standard  1  =  25  points) 
(Quality). 

•  Implement  Priority  1  critical  tasks 
timely  (Standard  2  =  35  points) 
(Timeliness). 

•  Implement  "other  tasks"  from  the 
HCFA  Contractor  Task  Management 
F'lan  aocuralely  (Standard  3  =  10  points) 
(Quahty). 

•  Implement  "other  tasks"  from  the 
HCFA  Contractor  Task  Management 
Plan  timely  (Standard  4  =  10  points) 
(Timeliness). 

•  Comply  with  RO  requests  and 
instructions  timely  (Standard  5=15 
points)  fTimelmesfi). 

F.  Contractor  Replacement  Methodology 

For  fisal  year  19H9.  the  methodolpgy 
for  separately  identifying  Part  A  and 
Part  B  contractors  for  potential 
replacement  under  Section  2326  of  Pub. 
I..  99-369  will  be  as  follows: 

•  Performance,  as  measured  by  the 
Secretary  6  cnlena  and  standards,  will 
be  considered  for  the  3  fiscal  years  1987, 
1988.  and  1989. 

•  Each  year's  overall  performance 
will  be  captured  in  the  form  of  an 
unweighted,  base  efTicieney  rating — 
points  earned  as  a  percentage  of  points 
available,  as  determined  by  the 
performance  crilena  and  standards. 

•  Each  year's  efricien<;y  rating  will  be 
weighted  to  provide  extra  emphasis  for 
the  most  recent  performance.  The 
weights,  to  be  multiplied  by  each  year's 
efficiency  rating,  are: 

V'«ir  and  Weight 
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•  Each  year's  weighted  efficiency 
rating  vvill  be  summed  and  the 


contractors  ranked  (Part  A  and  Part  B 
separately)  from  highest  points  to  lowest 
points. 

•  Careful  study  of  ihe  bottom  20th 
percentile  of  contractors  will  be 
undertaken  lo  fully  assess 
considerations  such  as  performance  that 
is  improving/delenoraling,  factors 
beyond  the  contractor's  control,  and 
other  factors  pertinent  to  a  particular 
territory. 

G.  Regulatory  Impact  Analysis 

1.  Executive  Order  12291 

ExecuUve  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  unpact  analysis  for  any  major 
rule.  A  maior  rule  is  defmed  as  a 
rulemaking  document,  including  a  notice 
such  as  this  one.  that  would  result  in:  (1) 
An  annual  economic  impact  of  SlOO 
million  or  more;  (2)  A  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  Stale,  or  local 
government  agencies,  or  any 
geographical  regions;  or  (3)  Significant 
adverse  effects  on  competition. 
employment,  investment.  product»\ity. 
innovation  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterpnses  in 
domestic  or  export  markets. 

We  do  not  expect  this  notice  to  meet 
any  of  these  cntena.  PreUminary 
analyses  re%'eal  thai  the  FY  1989  CPEP 
may  reduce  the  Federal  resources 
required  to  administer  these  cjitena  and 
standards  as  more  efficient  evaluation 
methodologies  are  being  used,  We 
expert  little,  if  any.  impact  on  contractor 
costs  since  the  cnteria  and  standards 
measure  fimctional  responsibilities  that 
the  Gonlraclor  must  be  performing 
anyway  as  a  Medicare  contractor. 

We  also  expect  the  effects  on  both 
competition  and  productivity  to  be 
favorable,  noi  adverse,  and  the  effects, 
if  any,  on  employment,  mveatment  and 
innovation  to  be  negligible  For  these 
reasons,  we  have  determined  that  a 
regulatory  impact  analysis  is  not 
required. 

2  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C  601  through  612).  unless 
the  Secretary  certifies  that  a  nobce  such 
as  this  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes  of 
the  RFA.  intermedianes  and  earners  are 
not  small  entities,  although  we  treat  all 
providers  and  suppliers  as  small 
entities. 

The  direct  efiect  of  this  notice  is  on 
our  intermediaries  and  carriers.  Since 


they  are  not  small  entities,  even  though 
we  expect  this  notice  to  have  an  effect 
on  contractor  operations,  an  analysis  of 
that  impact  is  not  required  However,  it 
is  clear  that  many  standards,  such  as 
those  governing  bill  processing. 
beneficiary  services,  and  provider 
services,  will  have  indirect  effects  on  b 
substantial  number  of  providers  and 
suppliers.  Therefore,  in  order  to  venfy 
that  a  regulatory  Oexibihty  analysis  is 
not  required,  we  assessed  whether  the 
indirect  impact  on  those  small  entities 
wil!  be  significani- 

Generaliy.  the  operations  to  which  the 
standards  of  the  intermediary  and 
earner  performance  criteria  refer  are 
required  by  law.  other  regulations, 
contract,  or  other  program  instructions 
These  criteria  provide  an  evaluation 
process  and  do  not  in  themselves 
require  the  performance  of  the 
operations  they  evaluate.  The  most 
important  indirect  effect  on  providers 
and  suppliers  is  to  ensure  that  they  are 
paid  timely  and  accurately.  We  do  not 
expect  these  cntena  and  standards  to 
have  any  indirect  adverse  effects  on 
them.  Therefore,  we  have  determmed 
that  the  evaluation  process  in  and  of 
itself  will  not  have  a  sigmficanl  impact 
on  providers  and  suppliers  For  these 
reasons,  we  have  delermmed,  and  the 
Secretary  ceruGes.  thai  this  notice  will 
not  have  a  sigmficant  economic  impact 
on  a  substantial  number  of  small 
entities,  and  we  have,  therefore,  not 
prepared  a  regulatory  flexibility 
analysis. 

Furthennore.  we  have  not  prepared  a 
rural  impact  statement  because  this 
proposed  rule  would  not  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals. 

3  Paperwork  Reduction  Act 

This  notice  contains  no  information 
collection  requirements  subject  to 
EO.MB  approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  el 
spg] 

Authority:  Sec  nOi  Ifflfi.  1642.  and  1371  of 
tlie  Social  Secunty  Act  |42  U.S.C  1302, 1395L 
1395U.  and  139Shh). 

(Cslalo^  of  Federal  Domestic  Assistance 
Program  No.  13  "3.  Medicare-Hospital 
Insurance  and  Program  No  13.774.  Medicare- 
Supplementary  Medic:a!  Insurance.) 
Dated  June  22, 1988 
William  L.  Roper, 

Admimsuvtor.  Heatth  Care  Fioottciag 
Adirutusimtion- 
[FR  Doc  aa-20a56  Filed  9-12^68;  6:4S  ara) 
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Healtti  Resources  and  Services 
Admintstration 

Program  Announcement  and 
Proposed  Funding  Priorities  for  Grants 
for  Faculty  Development  In  Family 

fyledlcine 

The  Kcallh  Resources  and  Servicfs 
Administration  announces  thai 
applications  for  Fiscal  Year  1989  Grants 
fnr  Faculty  Development  in  Family 
Medicine  are  being  accepted  under  the 
authority  of  section  786(a).  Title  VU.  of 
'he  Public  Health  Service  Act,  as 
amended  by  Pub-  L.  99-129  and  invites 
r.omments  on  the  proposed  funding 
priorities  stated  below. 

Section  r86(a]  of  the  Public  Health 
Service  Act  authorizes  the  award  of 
grants  to  public  or  nonprofit  private 
hospitals,  schools  of  medicine  or 
osteopathy,  or  other  public  or  private 
nonprofit  entities  to  assist  in  meeting  the 
cost  of  planning,  developing  and 
operatmg  programs  for  the  training  of 
physicians  who  plan  to  teach  in  family 
medicine  traininji  programs,  tn  addition, 
section  786(a)  authonzes  assistance  in 
meeting  the  cost  of  supporting 
physicians  who  are  trainees  in  such 
programs  and  who  plan  to  teach  in  a 
family  medicine  training  program. 

Legislative  authorization  for  this 
program  expiree  September  30. 1968.  For 
FY  1989  the  Administration  is  proposing 
to  consolidate  the  various  health 
professions  categoncal  programs  into  a 
single,  flexible  grant  authonty.  This 
armouncement  is  being  made  in  the 
event  that  the  Faculty  Development  in 
Family  Medicine  Program  is 
reauthorized  and  funds  are  made 
available  in  FY  1989.  Publication  of  this 
notice  is  a  contingency  measure  that 
will  assure  that  grants  can  be  awarded 
in  a  timely  fashion  consistent  with  the 
needs  of  the  program  as  well  as  to 
provide  for  even  distribution  of  funds 
throughout  the  fiscal  year. 

In  addition,  programmatic  changes 
may  result  from  currently  pending 
legislative  action.  Should  such  changes 
be  necessary,  all  applicants  will  be 
notified  at  a  later  date 

To  receive  support,  programs  must 
meet  the  requirements  of  regulations  as 
set  forth  in  42  CFR  Part  57.  Subpart  Q. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  cnterta: 
(Ij  The  degree  to  which  the  proposed 
project  provides  for  the  project 
requirements; 
(2)  The  administrative  and  management 
ability  of  the  applicant  to  carry  out 
the  proposed  project  in  a  cost- 
effective  manner,  and 


(3)  The  potential  of  the  project  to 

continue  on  a  self-sustaining  basis. 

Proposed  Funding  Priorities 

In  determining  the  order  of  funding  of 
approved  applications  it  is  proposed  to 
give  a  funding  priority  to  the  following: 

(1)  Projects  which  satisfactorily 

demonstrate  a  net  increase  in 
enrollment  of  underrepresented 
minorities  in  proportion  or  more  to 
their  numbers  in  the  general 
population  or  can  document  extent 
to  which  applicant  attracts,  retains 
and  assures  program  completion  of 
underrepresented  minorities  (i.e. 
Black.  Hispanic  and  American 
Indian/Alaskan  Native  Minority 
trainees).  These  population  groups 
continue  to  be  underrepresented  in 
the  medical  profession  and  have 
insufficient  access  to  primary 
medical  care.  Studies  show  that 
minority  physicians  provide  a 
greater  proportion  of  health  care  for 
medically  underserved  populations 
than  other  United  States  physicians. 
Therefore,  increased  representation 
will  help  promote  equal  access  to 
health  care.  Accordingly,  this 
funding  prionty  is  designed  to 
promote  faculty  development 
initiatives  thai  wtU  encourage  and 
support  increased  numbers  of 
primary  care  underrepresented 
mmonty  physicians. 

(2)  Applications  proprosing  to  develop. 

expand  or  implement  curricula 
concerning  ambulatory  and 
inpatient  case  management  of  those 
with  HIV  infection  related  diseases. 
Health  professionals  are 
increasingly  required  to  provide  a 
wide  range  of  services  to  HIV- 
infected  persons.  However. 
widespread  organized  curricula 
offerings  for  these  trainees  are  not 
in  place.  The  proposed  pnonty  is 
designed  to  encourage  new 
offerings. 

(3)  Apphcations  which  are  innovative  in 

their  educational  approaches  to 
quality  assurance/nsk  management 
activities,  monitoring  and 
evaluation  of  health  care  ser\ices 
and  utilization  of  peer-developed 
guidelines  and  standards.  Assuring 
quality  in  the  health  care  system  is 
increasingly  becoming  the 
responsibility  of  health  care 
providers.  The  proposed  funding 
priority  is  designed  to  encourage 
increased  emphasis  on  the 
prmciples  and  methods  of  health 
care  quality  assurance  risk 
management  in  the  continuum  of  the 
health  professions  educational 
process. 


(4)  Applications  designed  to  develop 
faculty  competence  for  teaching 
geriatrics  content  and/or  develop 
educational  materials  for  teaching 
geriatric  content  to  medical 
students,  residents  and 
practitioners.  The  population  65 
years  of  age  and  over  will  increase 
about  2  percent  a  year  between  now 
and  2020  (compared  to  an  increase 
of  less  than  1  percent  for  younger 
persons).  The  oldest  old  (SS-plus) 
segment  of  the  population  will 
experience  the  most  rapid  growth 
before  2000.  The  youngest  old  (65- 
74)  segment  will  increase  fastest 
between  2000  and  2020.  The  older 
population  will  require  expansion  of 
a  wide  range  of  health  services, 
including  preventive,  primary,  long- 
term,  hospice,  and  rehabihlation 
care.  However,  health  providers 
lack  adequate  training  needed  to 
care  for  this  aging  population.  The 
proposed  funding  prionty  is 
designed  to  provide  increased 
emphasis  on  geriatrics  training  for 
all  health  professions  trainees  in  the 
continuum  of  their  traming. 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
priorities.  Normally,  the  comment  period 
would  be  60  days-  However,  due  to  the 
need  to  implement  any  changes  for  the 
Fiscal  Year  1989  award  cycle,  this 
comment  period  has  been  reduced  to  30 
days.  All  comments  received  on  or 
before  October  13. 1988,  will  be 
considered  before  the  final  funding 
priorities  are  established.  No  funds  will 
be  allocated  or  final  selections  made 
until  a  final  notice  is  published  staling 
whether  the  final  funding  pnorities  will 
be  applied. 

Written  comments  should  be 
addressed  to:  Director.  Division  of 
Medicine.  Bureau  of  Health  Professions. 
Health  Resources  and  Serxices 
Administration.  Parklawn  Building. 
Room  4C-25.  5600  Fishers  Lane. 
Rockville.  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Medicine, 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
6:30  a.m.  and  5:00  p.m. 

The  deadline  date  for  receipt  of 
applications  is  November  21. 1988. 
Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

(1)  Received  on  or  before  the  deadline 

date,  or 

(2)  Postmarked  on  or  before  the 

deadline  and  received  in  time  for 
submission  to  the  independent 
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rc'View  group  A  legitily  dated 
receipt  from  a  commercia!  carrier  or 
US.  Postal  Service  will  be  accepted 
in  lieu  of  a  postmark.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely 
mailing. 
Applications  received  after  the 
deadline  dale  will  be  returned  to  the 
applicant. 

Requests  for  application  materials  and 
questions  regarding  grants  policy  should 
tie  directed  to:  Grants  Management 
Officer  (D-15).  Bureau  of  Health 
Professions.  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane.  Room  8C-22.  Rockville,  Maryland 
20857.  Telephone  |301)  443-6960. 

Tlie  standard  application  form  PHS 
6025-1.  HRSA  Competing  Training  Grant 
Application,  General  Instructions  and 
supplement  for  this  program  ha\  e  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  The  OMB  clearance 
number  is  0915-0060. 

Should  additional  programmatic 
information  be  required  please  contact: 
Primary  Care  Medical  Education, 
Division  of  Medicine,  Bureau  of  Health 
Professions.  Health  Resources  and 
Services  Administration.  5600  Fishers 
I-ane.  Room  4C-16.  Rockville.  Maryland 
20857.  Telephone  |301)  443-3614. 

This  program  is  listed  at  13.895  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372. 
Intergovemmenla!  Review  of  Federal 
Programs  (as  implemented  tlirough  45 
CFR  Part  100). 

Dated:  ]uly  26  idaft 
David  N.  Sundwall. 

Administrator.  Assistant  Surgeon  General. 
[FR  Doc.  8d-20e91  Filed  9-12-8a,  8:45  am] 
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Program  Announcement  and 
Proposed  Funding  Priorities  for  Grants 
for  Residency  Training  In  Genera) 
Internal  Medicine  and  General 
Pediatrics 

The  Health  Resources  and  Services 
Administration  announces  that 
applications  for  Fiscal  Year  1989  Grants 
for  Residency  Training  in  Genera! 
Internal  Medicme  and/or  Genera! 
Pediatrics  are  being  accepted  under  the 
authority  of  section  784,  Title  VIl.  of  the 
Public  Health  Service  Act.  as  amended 
by  Pub.  L.  99-129  and  invites  comments 
on  the  proposed  funding  priorities  stated 
below. 

Section  784  authorizes  the  award  of 
grants  for  planning,  developing  and 
operating  approved  residency  training 


programs  which  emphasize  the  training 
of  residents  for  the  practice  of  general 
internal  medicine  or  general  pediatrics. 
In  addition,  section  784  authonzes 
assistance  in  meeting  the  cost  of 
supporting  residents  who  are 
participants  in  any  such  program,  and 
who  plan  to  specialize  or  work  in  the 
practice  of  general  internal  medicine  or 
general  pediatrics. 

Legislative  authorization  for  this 
program  expires  September  30, 1988.  For 
FY  1989  the  Administration  is  proposing 
to  consolidate  the  various  health 
professions  categorical  programs  into  a 
single,  flexible  grant  authority.  This 
announcement  is  being  made  in  the 
event  that  the  Residency  Training  in 
General  Internal  Medicine  and  General 
Pediatrics  Program  is  reauthorized  and 
funds  are  made  available  in  FY  1989. 
Publication  of  this  notice  is  a 
contingency  measure  that  will  assure 
that  grants  can  be  awarded  in  a  timely 
fashion  consistent  with  the  needs  of  the 
program  as  well  as  to  provide  for  even 
distribution  of  funds  throughout  the 
fiscal  year. 

In  addition,  programmatic  changes 
may  result  from  currently  pending 
iL'gislattve  action.  Should  such  changes 
be  necessary,  all  applicants  will  be 
notified  at  a  later  date. 

Eligible  applicants  are  accredited 
schools  of  medicme  and  osteopathy, 
public  and  private  nonprofit  hospitals, 
or  other  public  or  private  nonprofit 
entities. 

To  receive  support,  programs  must 
meet  the  requirements  of  final 
regulations  as  specified  in  42  CFR  Part 
74.  Subpart  FF. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 
(1)  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
project  requirements  set  forth  in  the 
regulations; 
12]  The  administrative  and  management 
capability  of  the  applicant  to  carry 
out  the  proposed  project  m  a  cosl- 
effeclive  manner: 

(3)  The  qualifications  of  the  proposed 

staff  and  faculty;  and 

(4)  The  potential  of  the  project  to 

continue  on  a  self-sustaining  basis. 

Proposed  Funding  Priorities 

In  determining  the  order  of  funding  of 
approved  applicants  it  is  proposed  to 
give  a  funding  priority  to  the  following: 
(1)  Projects  which  satisfactorily 
demonstrate  a  net  increase  in 
enrollment  of  underrepresented 
minorities  in  proportion  or  more  to 
their  numbers  in  the  general 


population  or  can  document  extt^nl 
of  demonstrated  net  increase  of 
undeJTcpresenled  minonties  (i.e.. 
Black.  liispanic  and  American 
Indian/Alaskan  Native)  over 
average  eim>llment  of  the  past  three 
years  in  postgraduate  year  (PGYJ 
trainees.  These  population  groups 
continue  to  be  underrepresented  in 
the  medical  profession  and  have 
insufficient  access  to  primary 
medical  care.  Studies  show  that 
minority  physicians  provide  a 
greater  proportion  of  health  care  for 
medically  underserx'ed  populations 
than  other  United  States  physicians. 
Therefore,  increased  representation 
should  help  promote  greater  access 
to  health  care  for  these  populations. 
Accordingly,  this  funding  priority  is 
designed  to  increase  the  number  of 
primary  care  underrepresented 
minonty  physicians. 
(2)  Projects  in  which  substantial  tramini; 
experience  is  in  a  PHS  332  health 
manpower  shortage  area  and/or 
PHS  329  migrant  health  center.  PHS 
330  community  health  center.  V\\S 
781  funded  Area  Health  Education 
Center,  or  Slate  designated  chn:'.  ' 
center  serving  an  underserved 
population,  Section  329  authonzes 
support  for  migrant  health  facilitif-s 
nationwide  and  comprises  a 
network  of  health  rare  services  for 
migrant  and  seasonal  farm  workers. 
There  are  estimated  1.931  health 
manpower  shortage  areas  with  an 
estimated  underserved  population 
of  12.847.023  An  esiimaled  4.139 
primar>  medical  practitioners  are 
needed  to  remove  these  areas  from 
the  shortage  designation  These 
designations  include  geographic 
areas,  population  groups  and 
fauiities.  The  proposed  funding 
priority  is  designed  to  provide 
trainees  with  substantial  training  in 
health  manpower  shortage  areas. 
community  health  centers,  migrant 
health  centers,  and  Slate  facilities 
Ber\-ing  underser\-ed  populations 
An  applicant  appi>nng  for  this 
prionty  through  a  St<ite  or  local 
designation  must  have  wTitten 
documeniation  from  the  appropriate 
State  or  local  authority  responsiblc- 
for  designating  health  personnel 
shortages  for  geographic  areas, 
population  groups  and/or  facihtie^. 
This  documentation  must  indicate 
that  the  designated  geographic 
areas,  population  groups,  and/or 
facUilies  are  part  of  a  State  or  local 
plan  to  increase  ser\'ice  access  to 
underserved  populations.  These 
experiences  are  expected  to  have  a 
positive  influence  on  the  selection 
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of  practice  locations  of  such 
trainees-  The  apphcation  of  Ihts 
funding  priority  is  also  to  provide  a 
more  integrated  Federal  strategy  to 
the  implementation  of  health 
professions  assistance  and  primary 
health  service  programs 
{  !)  Applications  proposing  !o  develop, 
expand  or  implement  cumcula 
concerning  ambulatory  and 
inpatient  case  management  of  those 
with  HIV  infection-reldted  diseases. 
Health  professionals  are 
increasingly  required  to  provide  a 
wide  range  of  services  to  HIV- 
infected  persons.  However, 
widespread  organized  formal 
curricula  offerings  for  these  trainees 
are  not  in  place.  The  proposed 
pnority  is  designed  to  encourage 
new  offerings. 
(4)  Applications  which  are  innovative  in 
their  educational  approaches  to 
quality  assurance/risk  management 
activities,  monitoring  and 
evaluation  of  health  care  services 
and  utilization  of  peer-developed 
guidelines  and  standards.  Assuring 
quality  in  the  health  care  system  is 
increasingly  becoming  the 
responsibility  of  health  care 
providers.  The  proposed  funding 
pnority  is  designed  to  encourage 
increased  emphasis  on  the 
pnnciples  and  methods  of  health 
care  quality  assurance  and  risk 
management  in  the  continuum  of  the 
health  professions  educational 
process 
Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
pnonties.  Normally,  the  comment  period 
would  be  60  days.  However,  due  to  the 
need  to  implement  any  changes  for  the 
Fiscal  Year  1989  award  cycle,  this 
comment  period  has  been  reduced  to  30 
days.  All  comments  received  oner 
before  October  13. 1988.  will  be 
considered  before  the  final  funding 
pnorities  are  established.  No  funds  will 
be  allocated  or  final  selections  made 
until  a  final  notice  is  published  stating 
whether  the  final  funding  pnorities  will 
be  applied. 

Wntten  comments  should  be 
addressed  to:  Director.  Division  of 
Medicine.  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration.  Parklawn  Building. 
Room  4C-25.  5600  Fishers  Lane. 
Rockville,  Maryland  20857. 

Ail  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Medicme. 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5:00  p. m 


Requests  for  grant  application 
m.atenals  and  questions  regttrding  grants 
policy  should  be  directed  to:  Grants 
Management  Officer  (D-28}.  Bureau  of 
Health  Professions.  Health  Resources 
and  Services  Administration.  5600 
Fishers  Lane.  Room  8C-22.  Rockville. 
Maryland  20857.  Telephone  (301)  44^ 
6960. 

Should  additional  programmatic 
information  be  required,  please  contact: 
Primary  Care  Medical  F.ducation 
Branch.  Division  of  Medicine.  Bureau  of 
Health  FYofessions,  Health  Resources 
and  Services  Administration.  5600 
Fishers  Lane.  Room  4C-04.  Rockville, 
Maryland  20857,  Telephone:  (301)  443- 
6820. 

The  standard  application  form  PHS 
6025-1.  HRSA  Competing  Training  Grant 
Application.  General  Instructions  and 
supplement  for  this  program  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  The  0MB  clearance 
number  is  0915-0060. 

The  deadline  date  for  receipt  of 
applications  is  November  18, 1968. 

Applications  shall  be  considered  as 
meeting  the  deadHne  if  they  are  either 

1.  Received  on  or  before  the  deadline 

date,  or 

2.  Postmarked  on  or  before  the  deadline 

and  received  in  time  for  submission 
to  the  independent  review  group.  A 
legibly  dated  receipt  from  a 
commercial  earner  or  the  U.S. 
Postal  Service  will  be  accepted  in 
lieu  of  a  postmark.  Private  metered 
postmarks  shall  not  be  acceptable 
as  proof  of  timely  mailing. 
Applications  received  after  the 

deadline  date  will  be  returned  to  the 

applicant. 
This  program  is  listed  at  13. 884  in  the 

Catalog  of  Federal  Domes  tw  Assistance. 

It  is  not  subject  to  the  provisions  of 

Executive  Order  12372. 

Intergovernmental  Review  of  Federal 

pT'igrams.  (as  implemented  through  45 

CFR  Part  100). 

Drtted:  luly  29.  1988- 

David  N.  Sundwall. 

Administrator.  Assistant  Surgeon  General 

[FR  Doc.  88-20690  Filed  9-12-88;  8:45  am] 

BILUMQ  COOC  4l«}-)S-« 


National  Institutes  of  Health 

National  Heart  Lung  and  Blood 
Institute,  Arterioscleroais, 
Hypertension  and  Upld  Metabolism 
Advisory  Committee;  Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Artenosclerosis,  Hypertension  and  Lipid 


Metabolism  Advisory  Committee. 
National  Heart.  Lung  and  Blood 
Institute,  October  26-27,  1988.  Federal 
Building.  Conference  Room  8119.  7550 
Wisconsin  Avenue.  Bethesda.  Maryland 
20892. 

The  entire  meeting  will  be  open  to  the 
public  from  approximately  11:00  a.m.  to 
5:00  p.m.  on  Wednesday.  October  26. 
and  from  8:30  a.m.  to  adjournment  on 
Thursday.  October  27.  to  evaluate 
program  support  in  arteriosclerosis. 
hypertension  and  lipid  metabolism. 
Attendance  by  the  public  will  be  limited 
on  a  space  available  basis. 

Ms.  Terry  Bellicha.  Chief, 
Communications  and  Public  Information 
Branch,  National  Heart,  Lung  and  Blood 
Institute.  Building  31.  Room  4A21, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892.  (301)  496-4236,  %V)tl 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  committee  members. 

Dr.  G.  C.  McMillan.  Associate 
Director.  Arteriosclerosis.  Hypertension 
and  Lipid  Metabolism  Program.  NHLBL 
Room  4Cl2,  Federal  Building.  National 
Institutes  of  Health,  Bethesda,  MO 
20892.  (301)  496-1613.  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.637.  Heart  and  Vascular 
Diseases  Research,  National  Institutes  of 
Health) 

Dated;  September  7. 1968. 
Belly  |.  Beveridge. 

Committee  Management  Officer.  NtH. 
[FR  Doc  68-20859  Filed  9-12-68;  6:45  am] 
BJU.IHG  COOC  4140-01-41 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Trinity  River  Fish  and  Wildlife 
Management  Program,  Trinity  and 
Humbotdl  Counttes,  CA 

agency:  Bureau  of  Reclamation  (USBR). 
Department  of  the  Interior. 
ACTION:  Meeting  of  the  Trinity  River 
Task  Force. 


n  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463)  and  the  Trinity  River  Basin. 
California  Fish  and  Wildlife  Act  (Pub.  L. 
98-541)  the  USBR  intends  to  hold  a 
meeting  of  the  Trinity  River  Fish  and 
Wildlife  Program  Task  Force.  Topics  of 
discussion  will  include  a  progress  report 
of  program  accomplishment  and  future 
activities  planned  for  the  next  three 
years. 

DATE:  The  meeting  will  be  held  on 
September  19, 1986,  at  1:00  p.m.  in 
Weaverville,  California. 
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address:  Superintendent  of  Schools 
Conference  Room.  Highway  299. 
Weaverville,  California.  North  End  of 
Town  Next  to  Sheriffs  Office. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  Core,  Planning  Team  Leader, 
Mid-Pacific  Region  (MP-720).  2800 
Cottage  Way.  Sacramento.  CA  95625. 
telephone  (916)  97a-4966;  or  Mr.  Ed 
Solbos.  Project  Manager.  Mid-Pacific 
Region  (TRB-100).  P.O.  Box  1450, 
Weaverville,  California  96093,  telephone 
(916)  623-2508. 

SUPPLEMENTARY  INFORMATION:  The 
Trinity  River  Basin  Fish  and  Wildlife 
Management  Program  Is  a  10-year 
program  designed  to  restore  the  fishery 
and  wildlife  resources  of  the  Trinity 
Basin.  Subsequent  to  completion  of  the 
USBR  Trinity  River  Division.  Central 
Valley  Project  significant  declines  in  the 
anadromous  fishery  of  the  Trinity  River 
Basin  occurred.  This  decline  resulted 
primarily  from  the  reduction  in  river 
flows  resulting  from  construction  of 
Trinity  and  Lewiston  Dams  as  well  as 
extensive  watershed  degradation 
resulting  from  past  land  use  activities. 
From  1974  through  1980  extensive 
evaluations  were  made  to  define  and 
develop  solutions  to  the  fish  and  wildlife 
problems  in  the  basin.  In  1984.  Pub.  L. 
98-^1  was  passed,  authorizing  the 
implementation  of  the  Trinity  River 
Basin  Fish  and  Wildlife  Management 
Program.  As  directed  by  the  Act,  a  14 
member  Task  Force  composed  of 
Federal,  State,  and  County  agencies  was 
chartered  under  the  Federal  Advisory 
Committee  Act  to  implement  the 
program.  The  USBR  was  designated  as 
the  lead  agency  to  implement  the 
program.  Activities  planned  for  the  next 
three  years  include  construction  of  the 
Buckhom  Mountain  Debris  Dam, 
completion  of  the  modernization  of  the 
Tnnity  River  Fish  Hatchery,  watershed 
rehabilitation  activities,  sand  dredging 
activities,  tributary  rebabihtation.  and 
fish  spawning  and  reanng  habitat 
Improvement  projects. 

Date:  September  6. 1088. 
C  Dale  Duvail 
Commissioner 
(FR  Doc.  8&-20S98  Filed  9-12-88: 8:45  am) 

BILUMG  CODE  4310-M-U 


Minerals  Management  Service 

Cancellation  of  the  Outer  Continental 
Shelf  Advisory  Board  Policy 
Committee;  Meeting 

This  notice  is  issued  to  cancel  the 
Outer  Continental  Shelf  Advisory  Board 
Policy  Committee  meeting  scheduled  for 
September  28-29, 1988,  at  the  Princess 


Hotel  in  San  Diego,  California.  The 
meeting  had  previously  been  announced 
in  the  Federal  Register  on  August  24, 
1988. 

For  more  information,  contact  the 
Executive  Secretary,  Carolita  Kallaur,  at 
202-243-3504. 

Dated:  September  6. 1988. 
Bruce  Woetman. 

Acting  Associate  Director  far  Offshore 
Minerals  Management. 
[FR  Doc.  88-20018  riled  9-12-88;  6:45  am) 

BILUMS  COOE  4310-MR-H 


National  Park  Service 

National  Register  of  Historic  Places: 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  Usting  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
September  3. 1988.  Pursuant  to  5  60.13  of 
36  CFR  Pari  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  P.O.  Box  37127.  Washington.  DC 
20013-7127.  Written  comments  should 
be  submitted  by  September  28, 1988. 
Carol  D.  SbuU. 
Chief  of  Hegistration.  Notional  Register. 

ARIZONA 

YuDia  County 

Century  Heights  Conservancy  Residential 
Historic  Distnct,  Roughly  bounded  by  4th 
Ave..  8th  St.  1st  and  Orange  Aves..  Yuma, 

FLORIDA 

Marion  Count>' 

Townsf-nd.  lamps  W .  House,  Main  and 
Spnng  Sts..  Orange  Springs.  88001849 

GEORGIA 
Chattooga  Couoly 

Penn  Place.  Penn  Bridge  Rd.,  Trion  vicinity, 
88001826 

Whitfield  County 

Dalton  Commercial  Historic  Distnct, 
Roughly  bounded  by  Hamilton.  Pentz, 
Waugh  and  Morris  Sts.,  Dalton.  880D1831 

MAINE 

Cumberland  County 
Vallee  Family  House.  36  Monroe  Ave.. 
Westbrouk.  88001840 

Kennebec  County 

Cony  High  School.  Cony  Circle  at  Cony  and 
Stone  Sts.,  Augusta.  88001841 

Knox  County 

High  Street  Historic  District.  Roughly  High 
St.  between  Main  St  and  Sherman  Point 
Rd..  Camden.  88001643 


Whitehead  Lifesaving  station.  S  side  of 
Whitehead  Island.  Spmcehead  vicinity. 
88001839 

Penobscot  County 

BodwoU  Water  Power  Company  Plant,  E  side 

of  Penobscot  River  at  Bridge  St,  Milford, 

88001842 
Whitney  Pork  Historic  District.  Rou^ly 

boimded  by  8th.  Union.  Pond  and  Hayford 

Sts.  Bangor.  88001844 

MICHIGAN 
Calhoun  County 

Masonic  Temple  Building,  USE.  Green  Si- 
Marshall.  88001836 

Marquette  County 

Big  Bay  Point  Light  Station,  3  LighlhoUBe  Rd.. 
Big  Bay  vicinity.  8800183" 

Washtenaw  County 

F()unlain-B«ssac  tlouse.  102  W,  Main  Si- 
Manchester.  88001833 

Wexford  County 

Elks  Temple  Building.  122  S.  MilcbeU  St^ 
Cadillac  88001635 

NEW  YORK 

Westchester  County 

Downtown  Ossining  Historic  District 
Roughly  along  US  9.  Main  St,  and  Croton 
Ave.,  Ossining.  88001827 

PENNSYLVANIA 

Philadelphia  County 

Haddington  Historic  District.  6000  blks.  of 

Maricct  Ludlow  and  Chestnut 

Philadelphia.  88001832 

PUERTO  RICO 

Dorado  Municipality 

Antonio.  Dona  Antonio.  Residencia,  SR  803. 

Dorado  vicinity.  88001847 
Martinez,  Jacinto  Lopez,  Grammar  School. 

Calle  Norte  and  Calle  San  Quintin.  Dorado. 

86001846 
Uassallo.  de  Carlos.  Hacienda.  SR  893, 

Dorado  vicinity,  88001848 

SOUTH  CAROUNA 
Spartanburg  County 

Golightly-Dean  House,  SC  56.  Spartanburg 
vicinity,  88001845 

TEXAS 
Harris  County 

Forum  of  Civics.  2503  Westheimer  Rd. 
Houslun,  88001830 

Nueces  County 

Broadway  Bluff  Improvement  Roughly 

bounded  by  Upper  and  Lower  Broadway,  I- 
37,  Mann  and  Mesquite  SU-  Corpus  Christi, 
88001829 

VERMONT 

Chittenden  County 

Main  Street-College  Street  Historic  District 
Roughly  bounded  by  College,  S.  Willtams 
and  Main  Sts..  and  S.  Winooskl  Ave.. 
Burlington.  88001850 


35388 


FsiWal  Kegbter  /  Vol.  53.  No.  177  /  Tuesday.  September  13.  1988  /  Notices 


Windham  County 

5a  *  torn  River  Village  Hjstonc  District. 
Ro>i>{hly  bounded  by  Burk  Hill  and 
Beueview  Rds.,  Oak  St.,  Saxions  River,  and 
W?9tminaier  VVVsi  Rd    Sdxttifis  River 
88001851 

WISCONSIN 

Food  Du  Lac  County 

5t  Matthias  Sfis.tron.  1061  County  Trunk  S, 

New  Fane  vicinity.  88001838 
[FH  Doc  88-207^  Filed  9-12-88;  8:45  am) 

StLUNO  CODE  4310-nMI 


Potential  1989  U.S.  World  Heritage 

Nomination 

agency:  N'aUonaJ  Park  Service.  U.S. 
Department  of  the  Intenor 
ACTION:  N'otice  and  request  for  public 
comment. 

summary:  On  March  7. 198a  the 
Department  of  the  Interior,  through  thf- 
Naiional  Park  Service,  »et  forth  in  a 
public  notice  the  process  and  schedule 
that  will  be  used  in  calendar  year  1988 
!o  identify  and  prepare  U.S.  nominabons 
to  the  World  Heritage  Uat  (53  FR  7249). 
In  addition,  the  March  7  notice 
identified  the  cntena  and  requirements 
that  U.S.  properties  must  satisfy  before 
nomination  for  World  Heritage  status, 
and  solicited  public  comments  and 
suggestions  regarding  cultural  and 
natural  properties  that  should  be 
considered  as  potential  U.S. 
nominations  this  year.  This  notice 
announces  and  invites  comment  on  the 
potential  1989  U.S.  World  Hentage 
Nomination  as  described  below. 
DATES:  Wntten  comments  or 
recommendations  regarding  the  property 
listed  herein  as  a  potential  1989  U.S. 
World  Hentage  NominaUon  must  be 
received  on  or  before  October  13,  1988, 
to  ensure  fuJl  consideration.  A  decision 
on  propof>ed  1S89  nominations  will  be 
made  based  on  public  comment,  and 
will  be  published  tn  the  Federal 
Register.  A  dr<ift  nominabon  document 
will  be  prepared  for  any  property 
selected  as  a  proposed  nomination.  In 
November  19Ha.  the  Federal  Interagency 
Panel  for  World  Hentage  wUi  review  the 
accuracy,  completeness,  and  suitabihty 
of  the  draft  I9tt9  nominations' 
documentation  and  will  make 
recommendations  to  the  Assistant 
Secretary  of  the  Interior  for  Fish  and 
WildHfe  and  Parks.  The  Assistant 
Secretary  will  subsequently  transmit 
any  approved  nomination  on  behalf  of 
the  United  States  to  the  World  Hentage 
Committee  Secretanat,  through  the 
Department  of  Slate,  by  December  15  for 
evaluation  by  the  World  Hentage 
Committee  in  a  process  that  could  lead 


to  inscription  on  the  World  Hentage  List 
by  fall  1989.  Notice  of  trflnsmittal  of  US. 
nominations  will  be  published  in  the 
Federal  Register 

Deasions  «vith  regard  to  possible 
additions  to  the  US.  Indicative 
Inventory  will  be  based  upon  comments 
received  and  upon  further  study  and  will 
be  announced  in  the  final  Federal 
Register  notice,  as  outlined  above,  of 
this  year's  procedure. 
AOORESS:  Written  comments  or 
recommendations  should  be  sent  to  the 
Director,  National  Park  Service,  U  S- 
Department  of  the  Intenor.  P.O.  Box 
37127.  Washington,  DC  20013-7127. 
Attention:  World  Hentage  Convention- 
023. 

FOR  FUfTTHER  INFORMATION  CONTACT: 
Mr.  Robert  C,  Milne.  Chief.  Office  of 
International  Affairs.  National  Park 
Service.  U.S.  Department  of  the  Intenor. 
P  O  Box  37127.  Washington.  DC  20013- 
71^7.  Telephone:  [Zi)2)  :W3-7{»3. 
SUPPlfMENTARY  INFORMATION:  The 
Convention  Concerning  Protection  of  the 
World  Cultural  and  Natural  Hentage. 
now  ratified  by  the  United  Slates  and  99 
other  countries,  has  esiubltshed  a 
system  of  intemsttonal  cooperation 
through  which  cultural  and  natural 
properties  of  outstanding  universal 
value  to  mankind  may  be  recognized 
and  protected-  The  Convention  seeks  to 
put  into  place  an  orderly  approach  for 
coordinated  and  consistent  heritage 
resource  protection  and  enhancement 
throughout  the  world. 

Participating  nations  identify  and 
nominate  their  sites  for  inclusion  on  the 
World  Hentage  List,  which  currently 
includes  288  cultural  and  natural 
properties.  The  World  Hentage 
Committee  judges  all  nominations 
agrimst  established  cnteria. 

I'nder  the  Convention,  each 
participaling  Nation  assumes 
responsibility  for  takma  appropnale 
legal,  scientific,  technical. 
admirustrative.  and  financial  measures 
necessary  for  the  identification, 
protection.  con.sen.'ation.  and 
rehabilitation  of  World  Hentage 
properties  situated  within  its  borders 

In  the  United  States,  the  Department 
of  the  Inlenur  is  responsible  fur 
directing  and  coordinating  U  S 
participation  in  the  World  Hentage 
Convention.  The  Departroent 
implements  its  responsibilities  under  the 
Convention  in  accordance  with  the 
statutory  mandatt  contained  in  Title  IV 
of  the  National  Histonc  Preservation 
Act  Amendments  to  1980  fPub  L.  96-SlS: 
16  U.S.C.  470a-l.  a-2!  On  May  27,  1982, 
the  Intenor  [)epartment  pubbshed  in  the 
Federel  Register  the  policies  and 
procedures  which  it  uses  to  carry  out 


this  legislative  mandate  (47  FR  23392) 
The  rules  contain  additional  information 
on  the  Convention  and  its 
Implementation  in  the  United  States. 
and  identify  the  specific  requu^menta 
that  U.S.  properties  must  satisfy  before 
they  can  be  nominated  for  World 
Hentage  status,  i  e    the  property  must 
have  previously  been  determined  to  be 
of  national  significance,  its  owner  must 
concur  m  wnting  to  its  nomination,  and 
its  nomination  must  include  evidence  of 
such  legal  protections  as  may  be 
necessary  lo  ensure  preservation  of  the 
property  and  its  environment 

The  Federal  Interagency  Panel  for 
World  Hentage  assists  the  Department 
in  implementing  the  Convention  by 
making  recommendations  on  U.S.  World 
Heritage  policy,  procedures,  and 
nominations.  The  Panel  is  chaired  by  the 
Assistant  Secretary  for  Fish  and 
Wildhfe  and  Parks,  and  includes 
representatives  from  the  Office  of  the 
Assistant  Secretary  for  Fish  and 
Wildlife  and  Partes,  the  National  Park 
Service,  the  Bureau  of  Land 
Managpment.  and  the  U.S  Fish  and 
Wildlife  Service  within  the  Department 
of  the  Intenor  the  President's  Council 
on  Environmental  Qualitv;  the 
Smithsoman  Institution:  the  Advisory 
Council  on  Histonc  Preservation: 
National  Oceanic  and  Atmospheric 
Administration.  Department  of 
commerce:  Forest  Service:  Department 
of  Agnrtilture:  the  U  S  Information 
Agency:  and  the  Department  of  State, 

Potential  1989  U.S.  World  Hentage 
Nomina  tioo 

The  Department  of  the  Interior. 
through  the  National  Park  Service,  has 
identified  the  following  property  as  a 
potential  1989  U  S  nomination  to  the 
World  Hentage  LirI.  A  bnef  descnption 
is  provided  for  this  potential 
nomination,  along  with  the  World 
Hentage  criteria  that  it  appears  to 
satisfy.  A  decision  on  proposed  1989 
U.S.  nominations  to  the  World  Hentage 
List  will  be  made  based  on  the  potential 
nomination  listed  herein.  Identification 
of  a  property  as  a  potential  1989 
nomination  does  not  confer  World 
Hentage  status  on  it.  A  draft  nomination 
document  will  be  prepared  for  any 
property  that  is  ultimately  selected  as  a 
proposed  1989  nomination.  The 
Department  encourages  all  interested 
parties  to  comment  and  make 
recommendations  on  the  potential 
nomination,  as  these  comments  and 
additional  evaluation  will  serve  as  the 
basts  for  identifying  proposed  1989 
nominations 
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The  following  has  been  identified  as  a 
potenUal  1989  U.S.  World  Heritagt 

nomination: 

I.  Cultural  Property 

Architecture:  Wright  School 

Taliesin,  Wisconsin  (43  10'N.90 
10  'W.)  The  great  center  of  Wnghl's 
activity,  this  combination  of  home, 
workship.  laboratory,  and  retreat 
consists  of  several  groupings  of 
structures  designed  individually  to  suit 
their  dlfferenct  uses.  This  architectural 
ensemble,  especially  valuable  to  the 
study  of  Wrights"  work,  is  the  summer 
home  and  studio  of  Taliesin.  Fellowship, 
the  architectural  school  founded  by  him. 

Criteria:  (i)  Represents  a  unique 
artistic  achievement  a  masterpice  of  the 
creative  genius;  and  (li)  has  exerted 
great  influence,  over  a  span  of  time,  and 
within  a  cultural  area  of  the  world,  or 
developments  in  architecture. 

Possible  Additions  to  U.S.  Indicative 
Inventing' 

Of  the  sites  suiipt'Sled  for 
consideration  this  year  not  presently 
included  on  the  U  S  Indicative 
Invenlory,  the  Federal  Interagency  Panel 
regarded  Taliesin.  West  as  a  priority  for 
further  consideration,  It  was  felt  that  its 
addition  to  the  Invenlorty  would  provide 
excellent  opportunities  for  subsequent 
consideration  of  a  theme  nomination  of 
the  works  of  Frank  Lloyd  Wright.  The 
significance  of  such  an  iiUegraJed 
nomination  would  be  enhanced  from  an 
international  heritage  perspective. 

On  the  Panel  s  recommendation, 
therefore,  the  Department  announces 
this  proposed  action  and  invites 
comment  and  suggestions.  The  proposed 
addition  to  the  Indicative  Inventory 
would  include  the  following  section. 

I.  Cultural  Properties 

Architecture:  Wright  School 

Taliesin  West,  Arizona  [33  50  Ml 
90  W'l.  This  desert  complex,  the  wmter 
quarters  of  the  Taliesin  Fellowship, 
operated  as  the  complement  to  TaUesin. 
Wisconsin,  during  the  last  20-odd  years 
of  Wright's  life.  Together  with  TaUesin. 
Wisconsin,  this  property  expresses 
Wright's  educational  theones  and  vision 
of  society,  as  well  as  his  mature 
architectural  concepts.  Criteria.  (i| 
Represents  a  unique  artistic 
archievement.  a  masterpiece  of  the 
creative  genius:  and  (ii)  has  exerted 
great  influence  over  a  span  of  time  and 
within  a  cultural  area  of  the  World,  on 
developments  in  architecture. 


Dated:  September  2. 1968. 
Susan  Racce. 

Acting  A&si*taiil  Secretary  for  Fish  and 
WiWife  and  Parka. 

[FR  Doc  88-20857  Filed  9-12-88:  8:45  am} 
etLUMO  CODE  «no-7s-a 


INTERSTATE  COMMERCE 
COMMISSION 

I  Finance  Docket  Mo.  31260] 

NorloHc  and  Western  Railway  Co.; 
Control  Exemption;  Des  Moines  Union 

Railway  Co. 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  under  49  U.SC- 
105U5  from  the  requirements  of  49  US  C 
11343.  the  acquisition  by  Norfolk  and 
Western  Railway  Company  of  control  of 
Dt's  Moines  Union  Railway  Company. 
subject  to  standard  labor  protective 
conditions. 

DATCS:  The  exemption  will  be  effective 
on  September  16, 1988.  Petitions  for 
reconsideration  must  be  filed  by 
October  3, 1988. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31260  to: 

(1)  Office  of  the  SecTPlary,  Case  Control 
Branch.  Interstate  Commerce 
rommission.  Washington.  DC  20423 

(2)  Petitioner's  representative:  Robert  J. 
Cmmey.  Norfolk  Southern 
Corporation.  One  Commercial  Place. 
Norfolk,  VA  23510-2191, 

FOR  FURTHER  INFORMATION  CONTACT: 
losf^ph  H,  Deltmar.  (202t  275-7245.  (TDD 
for  heanng  impaired:  (202)  275-1721]. 
SUPPLEMENTARY  INFORMATION: 
Additional  infonr.atum  is  contained  m 
the  Commission's  deasion.  The 
purchase  a  copy  of  the  full  decision 
write  to  Dynamic  Concepts.  Inc.  Room 
2229.  Interstate  Commerce  Commission 
Building,  Washington.  DC  20423.  or  call 
(202)  289-4359,  (assistance  for  the 
hearing  impai.'-ed  is  available  through 
TDD  services  (202)  275-1721  or  by 
pickup  from  Dv'namic  Concepts,  inc..  in 
Room  2229  at  Commission 
headquarters). 

Decided:  September  6, 1968. 

By  the  ConuniiiBion.  Chairmun  Credisoo. 
Vice  Chairtnan  Andre.  Commiswontrs 
Sirmnons.  Uimboley  and  Phillips- 
NoreU  R.  McG«e. 
Spcrrtar\- 
[VR  Doc  ao-ar/B  Filed  9-12-88;  8;4S  am] 

nUJMO  COM  ?«IS-0V4I 


(Docket  No.  AB-i:  Sub-No.  210X) 

Chicago  and  North  Western 
Transportation  Co.;  Abar>donment 
Exemption  In  Humboldt  Pocahontas, 
and  Wright  Counties,  lA 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption  and  intenm 

trail  use. 

SUMMARY:  The  Interstate  Commerce 

Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C.  10903 
pl  seq.,  the  abandonment  by  Chicago 
and  North  Western  Transportation 
Company  of  33.53  miles  of  rail  line  in 
Humboldt.  Pocahontas,  and  Wright 
Counties.  lA.  The  exemptions  is  sub)ec1 
to  standard  labor  protective  conditions. 
a  salvage  condition,  and  a  public  use 
condition.  In  addition,  a  Notice  of 
Interim  Trail  Use  of  .Abandonment  has 
been  granted. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financia] 
assistance  has  been  received,  this 
exemption  w;ll  be  effective  on  October 
13.  1988.  Formal  expressions  of  intent  to 
file  an  offer  '  of  fmandal  assistance 
under  49  CFR  n52.27(c)[2)  must  be  filed 
by  September  23,  1988.  petitions  to  stay 
must  be  filed  by  September  2a  1988,  and 
petitions  for  reconsideration  must  be 
filed  by  October  10, 1988. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-l  (Sub-No-  210X)  lo: 
tn  Office  of  the  Secretar>\  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington.  DC  20423. 
and, 
(2)  Petitioners  representatives:  James  P. 
Daley,  Robert  T.  Opal,  and  Stuart  F. 
Classner.  Chicago  and  North  Western 
Transportation  Company.  One  North 
Western  Center.  Chicago  II  fi0606. 
FOR  FURTHER  tNFORMATKM  CONTACT: 
loseph  H,  Detlmar.  (202)  275-7245  (TDD 
for  heanng  impaired  (202)  275-1721). 
SUPPtXMENTARV  INFORMATION: 

.Additional  information  is  contained  in 
the  Commissions  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc..  Room  2229. 
Interstate  Commerce  Commission 
Building,  Washington.  DC  20423.  or  call 
(202)  289-4357/4359  (DC  Metropolitan 
area)  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
seri'ices  (2021  275-1721  or  by  pickup 
from  D>'namic  Concepts.  Inc..  m  Room 
2229  at  Commission  headquarters) 


'  Sep  Exempt  of  Haii  Abandoniaent — Offtrt  of 
Fin  Assist.  4  1  C  C  2d  IM  \'\9«7)  and  final  nilw 
published  in  itae  FadBraJ  Rijilw,  on  I^ecanber  ZZ 
19K?  |SZ  4a440-W44S). 
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Decided:  SepiemberS.  1988. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  .\ndre.  Commiasioners 
Stmmons.  Lamboley.  and  Philhps. 
Commissioner  Lamboley  concurred  in  the 
reiniii  wiih  a  commenting  separate 
exprKSSio-i. 
N'orala  R.  McG«e, 
Secretary. 
[PR  Doc  S8-2077g  Piled  9-12-88;  8:45  am] 


DEPARTMENT  OF  LABOR 

Employment  and  Tralntng 
Admintstratlon 

Trade  Adjustment  Assistance;  Oil  and 
Gas  Exploration  and  Drilling  Workers; 
Petitions 

Section  1421(a)(l)(A)(iii]  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  amends  section  222  of  the 
Trade  Act  of  1974  (Pub.  t..  93-618). 
expanding  the  scope  of  ehgibility  for 
Trade  Adjustment  Assistance  (TAA)  to 
workers  employed  with  firms  in  the  oil 
and  natural  gas  industry  engaged  in 
exploration  or  dhUing.  Section 
1421{a)(l)(B]  of  the  OTCA  gives  such  oil 
and  gas  workers  who  were  separated 
after  September  30,  1985.  a  one-time 
npportLimty  to  file  a  petition  for  TAA. 
bill  such  petitions  must  be  Filed  with  the 
Office  of  Trade  Adjustment  Assistance 
in  the  Department  of  Labor  by 
November  18, 1988.  Information  on 
qualifying  requirements  and  instructions 
to  State  Employment  Security  Agency 
officials  is  contained  in  General 
Administration  Letter  No.  6-88. 
published  below. 

Drtied  September!  1988. 
Roberts  T.  |ones. 
Assistant  ."secretary  of  Labor 

U.S.  Department  of  Labor.  EmploynieDl 
and  Training  Administration, 
Washington.  DC  20210 

Classification:  T.AA 

Correspondence  Symbol:  TET 

Date:  August  23.  1988 

DIRECTIVT):  General  Administration 
Lf^tier  \o.  5-88 

TO  All  State  Empio>'ment  Security 
Agencies 

reOM:  Donald  I  Kulick.  Administrator. 
for  Regional  Admimsiration 

SUBIECT:  Trade  Adjustment 

Assistance — Workers  of  Firms  m  the 
Oil  and  Gas  Industry  Engaged  in 
Exploration  or  Dnlhng.  Separated 
From  Employment  After  September 
30.  1985.  May  File  Petitions  Under 
New  Eligibility  Rules 
1  Purpose  To  inform  State 

Employment  Security  Agency  (SESA) 


ofHciala  that  workers  of  Finns  in  the  oil 
and  natural  gas  industry  engaged  in 
exploration  or  drilling,  who  were 
separated  from  such  employment  after 
September  30. 1985.  may  File  petitions 
for  Trade  Adjustment  Assistance  (TAA) 
under  eligibility  rules  in  the  Omnibus 
Trade  and  Competitiveness  Act  of  1088 
(OTCA). 

To  qualify  for  retroactive  TAA 
beneFiis.  petitions  must  be  received  in 
the  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration.  601  D  Street  NW..  Room 
6434,  Washington,  DC  20213,  by  close  of 
business  on  Friday.  November  18. 1988. 

Z  References.  Trade  Act  of  1974  (Pub. 
L.  93-618).  as  amended  by  the  OTCA. 
sections  1421(a||lHA)  and  1421(a)(1)(B) 
of  the  OTCA.  enacted  on  August  23. 
1988. 

3.  Background-  This  General 
Administration  Letter  addresses  the 
amendment  to  section  222  of  the  Act  by 
section  1421(a)(1)(A)(tii)  which  expands 
the  scope  of  eligibility  for  TAA  to 
workers  employed  with  Firms  in  the  oil 
and  natural  gas  industry  engaged  in 
exploration  or  dnlling.  and  the  special 
provision  in  section  1421(a)IlHB)  of  the 
OTCA,  which  gives  such  workers  a  one- 
time opportunity  to  file  a  petition  for 
TAA  wilhm  90  days  of  enactment. 
Rescissions: 
Distrubution; 
Expiration  Date:  August  31. 1989 

The  amendment  by  section 
l42l[a)fl)(A)  of  OTCA  adds  a  mew 
subsection  (b)  to  section  222  of  the 
Trade  Act.  providing — 

■■(b)  For  purpose  of  subsection  (a)(3) — 

"(1)  The  term  contntiuted  importantly' 
means  a  cause  which  is  important  but  not 
necessarily  more  important  than  any  other 
cause. 

"(2)(A1  Any  firm,  or  appropriate 
subdi^iston  of  a  Firm,  that  engages  in 
exploration  or  dnlling  for  oil  or  natural  gas 
shall  be  considered  to  be  a  firm  producing  oil 
or  natural  gas. 

"(6)  Any  Arm,  or  appropriate  subdivision  of 
a  Firm,  that  engages  in  exploration  or  drilling 
for  oil  or  natural  gas.  or  otherwise  producet 
oil  or  natural  gas.  shall  be  considered  to  be 
producing  articles  dir«cUy  competitive  with 
imports  of  oil  and  with  Imports  of  natural 
gas" 

The  special  provision  of  section 
1421(a)(1)(B)  of  OTCA  provides: 

"(B)  Notwithstanding  section  223(b]  ol  the 
Trade  Act  of  1974.  or  any  other  provision  of 
law.  any  certification  made  under  subchapter 
A  of  chapter  2  of  tide  U  of  such  Ad  which— 

"(i)  18  made  with  respect  to  a  petition  Filed 
before  the  date  that  is  90  days  after  the  date 
of  enactment  of  this  Act,  and 

"(ii)  would  not  have  been  made  if  the 
amendment  made  by  subparagraph  (A)  had 
not  been  enacted  into  law, 

"shall  apply  to  any  worker  whose  most 
recent  tola!  or  partial  separation  from  the 


Hrm.  or  appropriate  subdivision  of  the  Firm, 
described  in  section  ZZ2(d)  of  such  Act  occurs 
after  September  30. 1985  " 

Prior  to  the  OTCA.  workers  employed 
by  independent  Firms  in  the  oil  and 
natural  gas  industry  engaged  in 
e.xploration  and  drilling  did  not  qualify 
for  TAA  because  the  employing  firms 
provided  a  service  and  did  not  produce 
an  article  (i.e.  oil  or  natural  gas)  as 
required  by  section  222(3)  (now  section 
222(a)(3))  of  the  Trade  Act  for 
certification.  The  Conference  Report 
stated  that  exploration,  drilling,  and 
production  activities  in  the  crude  oil  and 
natural  gas  industries  are  inextricably 
linked.  Therefore,  workers  of  firms 
engaged  in  exploration,  drilling,  or 
production  of  either  crude  oil  or  natural 
gas  shall  be  considered  as  producing 
either  product. 

The  amendment  and  special  provision 
expands  the  scope  of  eligibility  for  TAA 
to  workers  in  the  oil  and  natural  gas 
industry  employed  by  independent  firms 
engaged  in  exploration  and  drilling  and 
provides  retroactive  TRA  benefits  (but 
not  retroactive  additional  weeks  of  TRA 
under  section  233(al(3)  of  the  Trade  Act) 
to  such  workers  who  were  separated 
from  employment  in  such  Firms  after 
September  30. 1985,  provided  that  the 
other  criteria  for  cenification  are  met 
under  the  amended  section  222(a]  of  the 
Trade  Act.  However,  Conference  Report 
states  the  conferees  do  not  intend  that 
certification  of  workers  from 
independent  firms  engaged  in 
exploration  or  drilling  serve  as  a  basis 
for  certifying  workers  from  producing 
firms  to  which  such  exploration  or 
drilling  workers  provide  services  if  such 
production  workers  have  not  petitioned 
for  such  certification. 

For  purposes  of  implementing  the 
amendment,  the  Conference  Report 
identifies  firms  engaged  in  exploration 
or  dnUing  as  including  "for  example, 
independent  drillers,  pumpers,  seismic 
and  geophysical  crews,  geological 
crews,  and  mud  companies."  Petitions 
from  workers  of  firms  that  manufacture 
oil  field  machinery  will  continue  to  be 
processed  and  determinations  issued 
based  on  imports  of  like  or  directly 
competitive  articles.  However,  as  the 
language  of  the  amended  section 
222ib)(2)(6)  makes  clear,  to  satisfy  the 
eligibility  criterion  of  the  amended 
section  222(a)(3),  any  such  Firm  must  be 
one  that  "engages  in  exploration  or 
drilling  for  oil  and  natural  gas,  or 
otherwise  produces  oil  or  natural  gas 
•  •  '."  (Emphasis  added)  Therefore,  an 
independent  mud  company  which 
merely  supplies  mud  to  a  company 
which  "engages  in  exploration  or  drilling 
for  oil  or  natural  gas  *  *  '.",  but  does 
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not  itself  do  so.  does  not  meet  the 
eligibility  criterion  of  the  amended 
section  222(a)(3|.  and  its  workers  may 
not  be  certified  on  this  basis, 

A  special  provision  in  section 
1421(a)(1)(B)  is  given  retroactive  effect 
by  eliminating  the  one-year  impact  dale 
in  section  223ib).  so  that  certification 
periods  will  cover  separations  back  to 
October  1. 1985.  and  by  setting  aside  the 
60-day  preclusion  provision  in  section 
231(a).  This  special  provision  applies 
only  to  workers  of  firms  within  the 
coverage  of  section  222tb)  of  the  Trade 
Act  as  added  by  section  1421(a)  of  the 
OTCA.  that  is.  worker*  of  any  firm  that 
"engages  in  exploration  or  driUing  for  oil 
and  natural  gas.  or  otherwise  produces 
oil  or  natural  gas  *  *  "." 

Becausethe  period  for  workers  in  the 
oil  and  gas  industry  to  file  an  original 
petition,  or  re-petition  if  previously 
denied  certification,  ends  on  November 
18, 1988.  such  workers  should  be 
properly  informed  of  these  statutory 
provisions  and  given  an  opportunity  to 
file  a  petition.  The  full  cooperation  and 
participation  of  State  agencies  are 
needed  to  inform  the  workers,  and  assist 
tnem  in  filing  petitions  as  required  in 
section  222. 

Other  provisions  in  the  OTCA 
affecting  the  TAA  program,  and 
operating  instructions  to  States  for 
implementing  those  provisions  will  be 
covered  in  separate  communicatiotis. 

4-  Actions  Rf^quired.  SESAs  should 
take  the  following  actions: 

(a)  Inform  staff  of  the  amendments  to 
section  222  of  the  Trade  Act  of  1974,  and 
the  special  provision  in  section 
1421(a)il)(Bl.  of  OTCA.  and  the  impact 
of  the  amendment  and  special  provision 
on  workers  of  firms  in  the  oil  and 
natural  gas  industry  engaged  in 
exploration  or  drilling. 

(b|  Inform  oil  and  natural  gas  industry 
workers  engaged  in  drilling  or 
exploralioft.  who  were  separated  after 
September  30. 1985.  through  press 
releases  to  print  and  radio  media  in 
areas  where  workers  reside,  of  the  one- 
time opportunity  to  file  by  November  18. 
1938,  an  onginal  petition  or  to  re-petttion 
the  Department  for  TAA  benefits  and 
services  as  authorized  in  section 
1421(a)(1)(B). 

(c)  Seek  out  workers  and  worker 
groups  with  oil  and  natural  gas 
exploration  or  drilling  firms  who 
previously  filed  petitions  and  denied 
TAA  eligibihty  and  provide  them  with 
information  on  the  amendment  and  one- 
time filing  provision.  (The  Regional 
Office  will  provide  SESAs  with  a  listing 
of  worker  groups  previously  denied 
eligibility  by  the  Department  and  other 
information  for  use  in  initiating  worker 
notices  ] 


(e)  Assist  workers  totally  or  partially 
separated  from  oil  and  gas  exploration 
and  drilling  firms  after  September  30. 
11*85.  to  file  timely  petitions  for 
adjustment  assistance. 

(f)  Workers  should  t>e  instructed  to 
mail  petitions  to  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  601  D 
Street.  NW.,  Room  6434.  Washington. 
DC  20213.  To  qualify  for  retroactive 
licnefits.  petitions  must  be  received  in 
the  Office  of  Trade  Adjustment 
Assistance  by  COB  November  18. 1988. 

5.  Inqairies.  Inquiries  should  be 
directed  to  the  appropnate  Regional 
Office. 

jFR  Doc.  88-20814  Filed  9-12-68: 8:45  am] 
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Job  Training  Partnership  Act  Advisory 
Committee;  Meetings 

The  lob  Training  Partnership  Act 
(JTPA)  Advisor>'  Committee  was 
established  by  Notice  dated  )une  16, 
1988.  and  published  |une  28. 1988.  53  FR 
24379  to  advise  the  Department  of  l.ahor 
on  a  comprehensive  review  of  the  JTPA 
Program.  A  review  of  experience  to  dale 
of  the  ITPA  program  and  request  for 
comments  on  the  issues  to  be  addressed 
in  the  review  were  provided  by  Notice 
published  August  12.  1988.  53  FR  30483. 
Thc  first  meeting  of  the  Advisory 
Committee  was  held  in  Washington.  DC. 
on  luly  27  and  28. 1988. 

Notice  is  hereby  given  of  subsequent 
meetings  of  the  Advisory  Committee  as 
follows: 

Time  and  Place:  September  28-29. 
1988  at  the  New  Orleans  Marriott  Hotel. 
55  Canal  Street,  New  Orleans. 
Louisiana.  The  meeting  will  begin  at  1 
p.m.  September  28  and  adjourn  at  5  p.m. 
September  29, 1988. 

Time  and  Place:  October  26^28. 1988 
at  the  Gaithen*burg  Marriott  Hotel,  620 
Lake  Forest  Blvd.,  Gailhersburg. 
Maryland.  The  meeting  will  begin  at  8:30 
a.m.  October  26  and  adjourn  at  12  noon 
October  2a  198& 

Time  and  Place:  November  28-2a  1988 
at  the  Rosslyn  Westpark  Hotel,  1900 
North  Fort  Myer  Drive,  Arlington, 
Virginia.  The  meeting  will  begin  at  8:30 
a.m.  on  November  28  and  adjourn  at  5 
p.m.  November  29. 1988. 

Time  and  Place:  January  12-13, 1989  at 
the  Hyatt  Regency  Baltimore  on  the 
Inner  Harbor,  300  Light  Street, 
Baltimore,  Maryland.  The  meeting  will 
begin  at  8:30  a.m.  January  12  and 
adjourn  at  5  p.m.  January  13,  1989. 

For  further  information,  contact  Hugh 
Devies.  Office  of  Job  Training  Programs, 
U.S.  Department  of  Labor.  Employment 
and  Training  Administration,  200 


Constitution  Avenue,  Room  N-4709. 
Washington.  DC  20210.  Telephone:  202- 
535-0580. 

Si^ed  at  Washington.  DC  thiji  7lh  day  of 
September  1988. 
Roberts  T.  Jones, 

Asmsiant  Secrrftary  of  Labor. 

[m  Doc  88-20947  RIed  ft-12-88;  845  ami 

BiUJNO  CODE  «St&-3&-ll 


Occupational  Safety  and  Health 

Administration 

Maryland  State  Standards;  Approval 
1.  Background 

Part  1953  of  Title  29.  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafier  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29 CFR  1953,4).  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c]  of  the  Act  and  29  CFR  Part  1902. 
On  July  5. 19"3,  notice  was  published  m 
the  Federal  Register  (38  FR  17&34)  of  the 
approval  of  the  Maryland  State  plan  and 
tlie  adoption  of  Subpart  O  to  Part  1952 
containing  the  decision. 

The  Maryland  State  plan  provides  for 
the  adoption  of  all  Federal  standards  h-- 
State  standards  after  comments  and 
public  hearing  Section  1952.210  of 
Subpart  O  sets  forth  the  Slate's  scheduU 
for  the  adoption  of  Federal  standards. 
By  letters  dated  June  7,  1988,  from 
Commission  Henry  Koellein.  |r.. 
Mar>iand  Division  of  Labor  and 
Industry,  to  Linda  R.  Anku.  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan,  the  State  submitted  State 
standards  identical  to:  (1)  CFR  1910^72. 
pertaining  to  Grain  Hundlmg  Facilities 
as  published  in  the  Federal  Register  of 
December  31. 1987  (52  FR  49624);  and  (2) 
29  CFR  1910.19. 1910.1000,  1910.1048.  and 
1926.55  pertaining  to  the  Formaldehyde 
Standard  as  published  m  the  Federal 
Register  of  December  4. 1987  (52  FR 
46291).  These  standards  are  contained  m 
COMAR  09.12.31.  Mdn,land 
Occupational  Safety  and  Health 
Standards  were  promulgated  after 
public  hearings  on  January  20. 1988  and 
March  2.  1988.  These  standards  were 
effective  on  June  13, 1968 
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2.  OedsioD 

Having  reviewed  the  State 
submissions  in  companson  with  (he 
Federal  standards,  it  has  been 
determined  thai  the  State  standards  are 
identical  to  the  Federal  standards  and 
accordingly  are  approved. 

3.  Location  of  the  Supplements  for 
Inspection  and  Copying 

A  copy  of  the  standards  supplements, 
alons  with  the  approved  plan,  may  be 
inspected  and  copied  at  the  following 
locations  during  norma!  business  hours: 
Office  of  the  Regional  Administrator. 
3535  Market  Street.  Suite  2100, 
Philadelphia.  Pennsylvania  19104;  Office 
of  the  Commissioner  of  Labor  and 
Industry.  501  St.  Paul  Place.  Baltimore. 
Maryland  21202:  and  the  OSHA  Office 
of  Slate  Programs.  Room  N-3700.  Third 
Street  and  Constitution  Avenue  NW.. 
VVashmglun.  DC  20210. 

4.  Public  Participation 

Under  29  CFR  1953.2(c),  the  Assistant 
Sf'cretdfy  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  .Assistdnt  Secretary  finds  that  good 
cduse  e\i5ts  for  not  publishing  the 
supplement  to  the  Maryland  State  plan 
as  a  proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

a.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

b.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  necessary. 

This  decision  is  effective  September  13. 

1988, 
.\ulhority:  Sec  18.  Pub  L  91-^96.  S4  Stat, 

1606(29  U,S.C-667|. 

Signed  at  Philadelphia.  Pennsylvania,  this 
2l3i  d^v  of  lune  1988 
Linda  R.  Anku. 
Regional  AdministmUnr 
[FR  Doc.  88-20811  Filed  9-12-«8;  8:45  am] 
nUJHa  COM  4«T0-2«-» 


Virginia  State  Standards;  Approval 

1.  Background 

Part  1953  of  Title  29.  Code  of  Federal 
Regulations  prescribed  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act]  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 


(hereinafter  called  the  Reaional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary).  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  September  28.  1976.  notice  was 
published  in  the  Federal  Register  (FR 
42855)  of  the  approval  of  the  Virginia 
State  plan  and  the  adoption  of  Subpart 
EE  to  Part  1952  containing  the  decision. 
The  Virginia  State  plan  provides  for 
the  adoption  of  all  Federal  standards  as 
State  standards  after  comments  and 
public  heanng-  Section  1952  210  of 
Subpart  EE  sets  forth  the  State's 
schedule  for  the  adoption  of  Federal 
standards.  By  letter  dated  December  16, 
1987.  from  Commissioner  Carol  Amato, 
Virginia  Department  of  I-abor  and 
Industry,  to  Linda  R.  Anku.  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan,  the  Slate  submitted  State 
standards  identical  to:  (l)  29  CFR 
1910.1001. 1910.1101  and  1926.58. 
pertaining  to  amendments  to  the 
Asheslos  Standdrd  for  General  Industry 
and  Constrjction  as  published  in  the 
Federal  Register  of  April  30, 1987  (52  FR 
15722);  and  29  CFR  1910,120.  pertaining 
to  amendments  to  the  Hazardous  Waste 
Operations  and  Emergency  Response 
Standard  as  published  in  the  Federal 
Register  of  May  4.  1987  (52  FR  16241) 
The  Virginia  Occupational  Safety  and 
Health  Standards  were  promulgated 
after  a  public  meeting  on  March  23.  1987. 
and  were  effective  on  September  21. 
1987. 

2.  Decision 

Having  reviewed  the  State 
submissions  in  companson  with  the 
Federal  standards,  it  has  been 
determined  that  the  Slate  standards  are 
identical  to  the  Federal  standards  and, 
accordingly,  are  approved 

3.  Location  of  Supplements  for 
Inspection  and  Copying 

A  copy  of  the  standards  supplemenls, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  dunng  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator.  Occupational  Safety  and 
Health  Administration,  3535  Market 
Street.  Suite  2100.  Philadelphia. 
Pennsylvania  19104.  Office  of  the 
Coraraiasioner  of  Labor  and  Industry. 
205  North  Fourth  Street.  Richmond. 
Virgmia  23241.  and  the  OSHA  Office  of 
Slate  Programs.  U.S.  Department  of 
Labor.  Room  N-3700,  Third  Street  and 


Constitution  Avenue  NW.,  Washington. 
DC  20210. 

4.  Public  Participation 

Under  29  CFR  I953.2|cl.  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws 
The  Assistant  Secretary  finds  thai  good 
cause  exists  for  nol  pubhshing  the 
supplement  to  the  Virginia  State  plan  as 
a  proposed  change  and  making  the 
Regional  Administrators  approval 
effective  upon  publication  for  the 
following  reasons: 

a.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

b.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  September  13. 
IMS. 

Authority:  Sec.  18.  Pub  L  91-sS9B.  B4  Stat. 
1d()e  (29  DSC.  ee?.  Signed  ai  Philadelphia. 
Pennsylvania  this  Znd  day  of  February  1968, 
Linda  R.  Anku. 
Rp^ionalA  dm  in  iatrotor. 
fFR  Doc.  ea-2oei2  Filed  9-12-88;  445  am] 
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Wyoming  State  Standards;  Approval 
1.  Backgrouod 

Part  1953  of  Title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary).  (29  CFR  1953,4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  Stale  Plan  which  has  been 
approved  m  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Pat  1902,  On 
May  3.  1974.  notice  was  published  in  the 
Federal  Register  (39  FR  15394)  of  the 
approval  of  the  Wyoming  Plan  and 
adoption  of  Subpart  BB  to  Part  1952 
containing  the  decision. 

The  Plan  provides  for  the  adoption  of 
Federal  Standards  as  Stale  Standards 
by: 

1.  Advisory  Committee  coordmation. 

2.  Publication  in  newspapers  of 
general/major  circulation  with  a  45-day 
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wait)ng  period  for  public  comment  and 
hud  rings. 

3.  Adoption  by  the  Wyoming  Health 
and  Safely  Commission. 

4-  Review  and  approval  by  the 
Governor. 

S.  Filing  with  Secretary  of  State  and 
designation  of  an  effective  dale. 

OSHA  regulations  (29  CFR  1953.22 
and  23)  require  that  States  respond  lo 
the  adoption  of  new  or  revised 
permanent  Federal  standards  by  State 
promulgation  of  comparable  standards 
within  SIX  months  of  OSHA  publication 
in  the  Federal  Register,  and  within  30 
days  for  emergency  temporary 
standards.  Although  adopted  State 
standards  or  revisions  lo  standards 
must  be  submitted  for  OSHA  review 
and  approval  under  procedures  set  forth 
in  Part  1953.  Ihey  are  enforceable  by  the 
stale  prior  to  federal  review  and 
approval.  By  letter  dated  |une  6. 1988. 
from  John  T.  Chambers.  Assistant 
.Administrator,  Wyoming  Occupational 
Health  and  Safely  Division,  to  Byron  R. 
Chadwick.  OSHA  Regional 
Administrator,  the  State  submitted  rules 
and  regulations  in  response  to  Federal 
OSHA's  Construction  Standards  [29 
CFR  1926.550;  Cranes  and  Derricks:  29 
CFR  1926.552:  Material  Hoists.  Personnel 
fioists.  and  Elevators:  and  29  CFR 
1926,903:  Underground  Transportation  of 
Explosives,  52  FR  36378,  September  28. 
1987), 

TTie  above  adoptions  of  Federal 
standards  have  been  incorporated  in  the 
Stale  Plan,  and  are  contained  in  the 
Wyoming  Orrupalional  Health  and 
Safety  Rules  and  Regulations  for 
General  Industry,  as  required  by 
Wyoming  Statute  1977.  section  27-11- 
105|a)(viii). 

State  standards  for  29  CFR  1926.550: 
Cranes  and  Derricks;  29  CFR  1926.552; 
Material  Hoists.  Personnel  Hoists,  and 
Elevators,  and  29  CFR  1926.903: 
Underground  Transportation  of 
Explosives,  were  adopted  by  the  Health 
and  Safely  Commission  of  Wyoming  on 
February  5.  1988  (effective  February  19, 
1988)  pursuant  to  Wyoming  statute  1977. 
section  27-11-105.  These  Stale 
standards  are  substantially  identical  to 
the  Federal  standard  actions,  except  for 
the  following  minor  differences:  (a) 
Paragraph  numbering;  (b)  minor 
wordage  appropriate  to  the  Wyoming 
statutes. 

2.  Decision 

The  above  Stale  Standards  have  been 
reviewed  and  compared  with  the 
relevant  Federal  Standard.  It  has  been 
determined  that  the  Slate  standards  are 
substantially  identical  to  the  Federal 
standards,  and  are  accordingly 
approved. 


3.  Location  of  Supplement  for  Inspection 
and  Copying 

A  copy  nf  the  standards  supplements, 
along  with  the  approved  plan,  may  be 
Inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Admmislralor.  Room  1576.  Federal 
Office  Building.  1961  Stout  Street. 
Denver.  Colorado  80294:  the 
Occupational  Health  and  Safety 
Dcaprtmenl.  604  East  25th  Street. 
Cheyenne.  Wyoming  82002:  and  the 
Office  of  State  Programs.  Room  N-3700, 
200  Constitution  Avenue  NW.. 
Washington.  DC  20210. 

4.  Public  Participation 

Under  29  CFR  1953.2(c),  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  any  other  good  cause 
which  may  be  consistent  with 
applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplements  to  the 
Wyoming  Slate  Plan  as  a  proposed 
change  and  making  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  following  rea8on(s): 

The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  which 
included  public  comment  and  further 
public  participation  would  be 
repetitious. 

This  decision  is  effective  September  13. 
198S. 

Authority:  Sec.  IS.  Pub.  L  91-696.  B4  Stat. 
1608  (29  U.S,C.  667). 

Signed  at  Denver.  Colorado,  this  lOlh  Day 
of  iune.  1988. 
Byron  R.  Chadwick. 
Regional  Admin  is  Ira  lor. 
[VR  Doc.  8ft- 20913  Filed  9-12-88;  8:45  am] 
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NATIONAL  AEnONAUnCS  AND 
SPACE  ADMINISTRATION 

[Notice  88-771 

NASA  Advisory  Council  (NAC), 
Aeronautics  Advisory  Committee 
<AAC):  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Aeronautics 
Advisory  Committee.  AD  Hoc  Review 


Team  for  Rotorcra^  Powertrain  and 
Propulsion. 

Date  and  Time;  September  26. 1988,  9 
a.m.  to  4:30  p.m.  ADDRESS:  National 
Aeronautics  and  Space  Administration, 
Room  647.  Federal  Office  Buildmg  lOB, 
Washington,  DC  20546- 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr  Gregon,'  Reck.  Office  of  Aeronautics 
and  Space  Technology.  National 
Aeronautics  and  Space  Adminislration. 
Washmglon.  DC  20546.  202/453-2547. 

SUPPLEMENTARY  INFORMATION:  The 

NAC  Aeronautics  Advisor)'  Committee 
(AACl  was  established  to  provide 
overall  guidance  to  the  Office  of 
Aeronautics  and  Space  Technology 
(OAST)  on  aeronautics  research  and 
technology  activities.  Special  ad  hoc 
review  teams  are  formed  to  address 
specific  topics.  The  Ad  Hoc  Review 
Team  for  Rolorcraft  Powertrain  and 
Propulsion,  chaired  by  Dr.  F.  Blake 
Wallace,  is  comprised  of  eight  members. 
The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
(approximately  25  persons  includirjg  the 
team  members  and  other  participants)- 

Type  of  Meeting:  Open. 

Agenda: 

September  26.  J98B 

9  a.m. — Working  Group  Review 

Sessions. 

1  p.m. — Preparation  of  Draft  Reports 

4:30  p.m. — Adjourn. 
Ann  Bradley. 

Advisory  Cowwiltee  Management  Officer. 
National  Aeronautics  and  Space 
Administration 
September  6. 1968- 
[FR  Doc.  8&-a0755  Filed  9-12-88:  8:45  ani| 
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[Notice  98-75) 

NASA  Advisory  Council  (NAC). 
Aerospace  Medicine  Advisory 
Committee  (AMAC);  Meeting 

AGENCV:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Adminislration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Aerospace 
Medicine  Advi5or>'  Committee. 

Date  and  Time:  September  26. 1988. 1 
p.m.  lo  5  pjn.,  and  September  29. 1988.  8 
a.m.  loSp.m. 
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address:  Twin  Bridges  Marriott  Hotel. 

333  Jefferson  Davis  Highway,  Arlington. 
VA  22209, 

FOR  FURTHER  IMFORttATTOW  COttTACT, 

Ms  Lynn  D.  Cnffitlw.  Code  EBF. 
National  Aeronautics  and  Space 
Administration.  Washington.  DC  20546 
U'02/453-15451. 

SUPPl^MEIfTARV  inpoahation:  The 
Aerospace  Medicine  Advisory 
Committee  consults  with  and  advises 
'he  N'.ASA  Office  of  Space  Science  and 
Applications  (OSSA)  on  long  range 
p'annmg  of  aerospace  medicine 
research  The  Committee  wil!  meet  lo 
lormulate  plans  for  the  Committee, 
review  the  Lfe  Saences  Division  budget 
find  program  status,  and  review 
recommendations  of  previous 
committees  of  NAG.  The  Committee  is 
cnaired  by  Dr.  Harry  C.  Holloway  and  is 
composed  of  24  members.  The  meeting 
v%  ill  be  open  to  the  public  up  to  the 
sealing  capacity  of  the  room 
i-)pproximately  40  people  mctuding 
members  of  the  Subcomnutlee). 

Type  of  Meeting:  Open 

Agenda: 

Wednesday.  September  28. 1988 

1  p.m — Introduction  of  Purpose  and 
Charge  to  Committee. 

2  pm- — Reports  of  Life  Sciences  Study 
Committees. 

3  p.m  —Life  Sciences  Budget  Impacts. 

4  p.m. — Life  Sciences  Program.  Status. 
AccomplishmenlA.  Usuea. 

5  p.m. — Adioum. 

Thursday.  September  29. 1968 

8  a.m.— Review  of  Recommendations 
of  Previous  NAC  Committees. 

830  am. — Office  of  Exploration 
Status. 

915  am. — Space  Station  Status. 

10  am.— Pathfinder  Status. 

11  am. — Office  of  Spare  Science  and 
Applications  Status. 

1  p  m. — Science  Presentation. 
Advanced  Life  Support  Physical- 
Chemical  Bioregenerative. 

2  p.m — Comnuttee  Discussion. 
5  p.m. — Adioum. 

.\nn  Bradley. 

Advisory  ComauUee  Management  Officer. 

,\a:!unai  AtirunauLct  and Spacg 

Adm:n:s:njtiriti 

September  1. 1966. 

[PTl  Doc.  66-2075*  FUed  9- t2^-6a  8.45  ami 
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NUCLEAR  RCGULATORY 
COMMISSION 

I  Ooeli  et  No«.  50-4 1 3  mtf  5<M  1 4 ) 

Duke  Power  Co^  et  eL;  Envbt»nfnental 
Aaseesment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 

Commission  (the  Cocnmission)  is 
r.nnsidenng  issuance  of  amendments  to 
Duke  Power  Company,  el  aL.  [the 
iicenseel  for  the  Catawba  Nuclear 
Staiion.  Units  1  and  2,  located  in  York 
County.  South  Carolina. 

Envirocunental  Assessment 

Identification  of  Proposf^  Action 

The  proposed  action  would  more 
clearly  specify  in  the  Technical 
Specifications  fTS)  the  Limiting 
Conditions  for  Operation.  Appiicability, 
required  Actions  and  additional 
Surveillance  Requirements  for  the 
Nuclear  Service  Water  (RNl  System  at 
Catawba  Nuclear  Station.  Units  1  and  2. 

The  current  TS  requirements  will  be 
expanded  and  clanfted  to  more 
accurately  reflect  the  design  and 
operation  of  ihe  system  and  lo  more 
specifically  stale  remedial  actions  which 
are  to  be  implemented  in  the  event  of 
system  degradation  or  inoperability. 

The  proposed  action  is  rn  response  (o 
the  hcensee's  application  for 
amendments  dated  October  16. 1987. 
Additional  information  was  provided  by 
letter  dated  Febnjar>'  18,  1988.  in 
response  to  NRC  staffs  letter  dated 
January  22, 1988.  Further  clarifications 
wF>re  also  provided  by  letters  dated  May 
12  and  luly  12,  1988. 

The  Need  for  the  Proposed  Action 

The  current  RN  System  TS 
requirements  are  based  on  the  Standard 
Technical  Specificalions  which  were  set 
up  for  single  unit  plants  (i.e„  non-shared 
systemisl  The  Catawba  RN  System  is 
partially  shared  between  the  two  units. 
The  proposed  amendments  will  more 
accurately  reflect  the  design  and 
operation  of  the  RN  System  by  more 
clearly  specifying  the  requirements 
based  on  recognition  of  the  shared 
portions  of  this  system 

Better  TS  requirements  will  alleviate 
ambiguity  concerning  their  applicability 
and  will  result  in  more  clearly  defined 
and  easily  understood  actions 
concerning  the  operation  of  Ihe  RN 
System. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  TS  changes  will  not 
reduce  the  restnc lions  on  the  operation 
of  the  RN  System.  The  changes  will  not 


allow  the  RN  System  to  be  operated  in 
any  conditions  other  than  those 
previously  allowed.  Therefore,  the 
proposed  changes  will  not  have  any 
effect  or  impact  on  the  environment  that 
has  not  been  already  reviewed  and 
approved. 

Because  no  previous  accident 
analyses  are  affected  by  these 
amendments,  the  probability  of  an 
accident  has  not  lieen  increased  and  the 
post-accident  radiological  releases  will 
not  be  greater  than  those  previously 
determined.  Therefore,  plant 
radiological  and  non-radioIogical 
releases  during  normal  operation  or 
after  an  accident  will  not  be  increased 
by  the  proposed  action.  Accordingly,  we 
conclude  that  this  prop<)sed  action 
would  result  in  no  significant 
environmental  impact. 

Alternative  to  the  Proposed  AcL on 

Smce  we  have  concluded  that  the 
environmental  effects  of  the  proposed 
action  are  negligible,  any  alternatives 
with  equal  or  ^eater  environmental 
impact  need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendments.  That 
alternative,  in  effect,  is  Ihe  same  as  the 
"no  action"  alternative.  Neither 
alternative  wuuld  redut^  environmental 
impacts  of  plant  operation  but  would 
result  in  increased  personnel  radiation 
exposure  dunng  plant  life. 

Aiternotive  Use  of  Resources 

This  action  di>e8  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Nuclear  Regulatory 
Commission  s  Final  Fjivironmental 
Statement  dated  fanuary  1983  (NUREG- 
0921)  related  lo  the  facihty. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request  of  October  16, 19B7,  as 
supplemented  February  18.  May  12.  and 
|uly  12. 1988.  The  NRC  staff  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendments 

Based  upon  this  environmental 
assessmeat.  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  the 
umendmenis  dated  Ociober  16.  1987. 
and  Its  supplements  dated  February  18. 
May  12,  and  fuly  12. 1968:  and  the  Final 
Environmental  Statement  related  to 
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operation  of  Catawba  Nuclear  Station, 
Units  1  and  2  (NUREG-(W21|  dated 
January  1983.  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  2120  L  Street. 
NW..  Washington.  DC.  and  Ihe  York 
County  Library.  !.*«  Fast  Black  Street. 
Rock  HilL  South  Carolina  29730. 

Dated  al  Rockville.  Maryland,  this  6th  day 
of  September  1988. 

For  the  Nuclear  Regulatory  Cunimission- 
Dart  S.  Hood. 

Acting  Director,  Prefect  Directorate  //-A 
Division  of  Reactor  Projects  ////. 
[IK  Doc.  88-20793  Filed  9-12-68;  &46  ami 
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I  Docket  Nd  50-316' 

Indiana  Michigan  Power  Co.; 
Witt>drawal  of  Application  lor 
Amendment  to  Facility  Operating 
License 

1  he  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Indiana  Michigan 
Power  Company  (the  licensee)  to 
withdraw  a  portion  of  its  |anuar>  )  1. 
1988,  application  for  proposed 
amendment  to  FacUity  Operating 
License  No.  DRP-74  for  the  Donald  C. 
Cook  Nuclear  Plant.  Unit  No.  2,  located 
in  Berrien  County,  Michigan. 

The  ameodmenl  would  have  allowed 
certain  tests  normally  designated  as  16- 
month  sur\'eillance&  to  be  delayed  until 
the  end  of  the  next  refueling  outage  for 
Unit  2. 

The  Commission  issued  a  Notice  of 
Consideration  of  Issuance  of 
Amendment  which  was  published  in  the 
Federal  RegLtter  on  February  17. 1988 
153  PR  4796).  By  letter  dated  February 
29. 1988.  the  Commission  issued 
Amendment  No.  99  to  Facility  Operating 
License  No  DPR-74.  which  granted 
three  of  the  six  requested  surveillance 
extensions.  The  outage  occurred  earlier 
than  anticipated,  and  an  extension  for 
three  of  the  six  tests  was  no  longer 
necessary.  Thus,  by  letter  dated  May  2, 
1988.  the  licensee  withdrew  the 
proposed  change  for  the  remaining  three 
surveillance  extensions.  The  January  11. 
1988.  application  also  proposed  two 
minor  editorial  changes  which  were 
issued  with  Amendment  No.  97. 

For  further  detads  with  respect  to  this 
action,  see  (1 1  the  application  for 
amendment  dated  January  11. 1986,  (2) 
Amendments  Nos.  97  and  99  to  Facility 
Operating  License  No.  DPR-74,  and  (3) 
the  licensee's  letter  dated  May  Z,  1988, 
withdrawing  parts  <if  the  application  for 
license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 


Document  Ruom.  2120  L  Street.  NW.. 
Washingloa  DC,  and  at  the  Local  Public 
Document  Room  located  at  the  Maude 
Preston  Palenske  Memorial  Librar>'.  500 
Markel  Street  St.  Jo&eph.  Michigan 
49085. 

Dated  at  Rockville.  Maryland,  this  6th  day 
of  September  1966. 

For  the  Nuclear  Regulatory  Commi«sion. 
lohnF.  Stang. 

Proiect  Manager.  Project  Directorate  lU-l, 
Division  of  Reactor  Projects — III.  IV.  V 
Special  Projects. 

IFR  Doc.  68-20792  Filed  &-12-88.  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

I  Release  No.  34'260&3:  File  No.  SR-NASD- 

66-341 

Self-Regutatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  o1  Securrties  Dealers.  Inc. 
Relating  to  Outside  Business  Activities 
of  Associated  Persons 

Pursuant  to  section  ]9lb)il)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  use.  7e8(b)(l  1,  notice  is  hereby 
given  that  on  July  27. 1988.^  the  National 
Association  of  Securities  Dealers.  L'lc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  L  D,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  SeIf-Regulalor>  Organization's 
Statemeol  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Proposed  new  section  43  to  Article  in 
of  the  NASD  Rules  of  Fair  Practice 
would  prohibit  all  persons  associated 
with  a  member  in  any  registered 
capacity  from  accepting  employment  or 
compensation  from  any  other  person  as 
a  result  of  business  activity  outside  the 
scope  of  their  employment  relationship 
with  a  member  unless  prompt  wntlen 
notice  of  such  aclivihes  or 
compensation  is  provided  to  the  member 
firm.  The  proposed  rule  would  not  apply 
to  compensation  from  passive 
investments  or  to  activities  subject  to 
the  requirements  of  Article  III,  Section 
40  of  the  Rules  of  Fair  Practice. 


'  On  Augusi  15.  isae.  Ilie  NASD  Rleri  Amendment 
No  1  lo  Ihe  pn^uiard  rule  chaofte  for  the  purpose  of 
providing  rht  mulu  of  Ttie  NASD  mrmbenhip  voii? 
dppruvtng  (hf  propoanl  the  chaise. 


11.  Self-ReguUtoiy  Organization's 
Statemrait  of  the  Purpose  of.  and 
Statutor>  Basis  for,  the  Proposed  Rule 
Change 

in  Its  filing  with  the  Cummission.  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  nile  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Hem  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A).  (B).  and  (C)  below, 
of  the  must  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Stotemenl  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 

Change 

The  NASD  Board  of  Governors  has 
observed  that  the  expansion  of  the 
financial  services  industry  has  provided 
increased  business  opponunitiea  for 
persons  associated  with  member  firms, 
both  within  the  scope  of  their 
employment  with  a  member  and 
otherwise.  In  recent  disciplinary  cases 
before  the  NASD,  prior  notice  to  a 
member  firm  of  an  associated  person's 
outside  business  activities  might  have 
prevented  harm  to  the  investing  public 
or  the  firm's  entanglement  in  legal 
difficulties.  The  Board  has  further 
observed  that  the  internal  niles  of  many 
member  firms  already  include 
limitations  on  outside  business  activities 
and  notification  requirements,  and  that 
both  the  New  York  Stock  Exchange  and 
the  American  Stock  Exchange  require 
associated  persons  of  member  firms  Jo 
notify  their  firms  of  outside  business 
activities.  The  Board  believes  that  it 
would  be  appropriate  for  member  firms 
to  receive  prompt  notification  of  all 
outside  business  activities  of  their 
associated  persons  so  that  the  member's 
objections,  if  any.  to  such  activities 
could  be  raised  at  a  meaningful  lime  and 
so  that  appropriate  supervision  could  be 
exercised  as  nece6sar>  under  applicable 
law.  The  proposed  new  Article  ill. 
Section  43  of  the  NASD  fc  Rules  of  Fair 
fVactice  was  circulated  for  member 
comment  in  Notice  to  Members  88-5. 
dated  January  14, 1988. 

The  proposed  rule  change  in 
consistent  with  the  provisions  of 
sections  15A(b)(2)  and  15A(b)(6)  of  the 
Act.  as  the  proposed  rule  change  will 
enable  the  NASD's  memlier  firms  lo 
supervise  more  effectively  the  business 
activities  of  registrants  associated  with 
them  and  is  designed  to  promote  just 
and  equitable  pnnciples  of  trade  and 
protect  the  public  interest 
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B  Self-Regulatory  OrgcnizoUon  s 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition  not  necessary  or 
appropriate  in  Fiirtherance  of  the 
purposes  of  the  Act. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

On  January  14. 1988.  the  NASD  issued 
Notice  to  Members  88-5.  which  solicited 
cumments  on  a  proposed  NASD  Rule  of 
Fdir  Practice  prohibiting  any  person 
associated  with  a  member  firm  from 
being  employed  by.  or  acceptmg 
compensation  from,  any  other  person 
based  on  any  business  activity  outside 
the  scope  of  the  employment 
relationship  with  a  member  firm,  unless 
such  person  had  provided  prior  written 
notice  to  the  firm. 

The  NASD  received  62  comments  in 
response  to  Notice  to  Members  88-5.  Of 
these,  13  generally  supported  the 
proposed  rule.  17  supported  the  rule 
with  modifications,  and  29  opposed  the 
rule  on  vanous  grounds.  Three 
commentators,  while  taking  no  position 
on  the  mles  adoption,  suggested 
amendments. 

Thirteen  commentators  suggested  that 
the  rule's  scope  be  limited  to  cover  only 
.securities-  or  financial  services-related 
outside  business  activities.  Five 
cummentators  suggested  that  disclosure 
r;n  Form  L'-4  he  used  either  to  satisfy 
;he  proposed  rule's  notification 
requirement  or  in  lieu  of  the  rule.  Three 
commentators  supported  the 
establishment  of  a  de  minimis  reporting 
threshold. 

The  NASD  Board  reviwed  the 
comments  and  concluded  that  the 
proposed  rule  should  be  adopted  with 
certain  modificdiions  limiting  the  rule's 
^ippUr.ation  to  persons  associated  with  a 
member  in  a  registered  capacity  and 
exempting  passive  investments  and 
ai:tivitie8  subiect  to  the  requirements  of 
A.rticle  111.  section  40  of  the  NASD  Rules 
of  Fair  Practice  from  the  proposed  rule's 
noUce  requirements^  The  Board 
determined  that  prompt,  rather  than 
pnor  notice,  should  be  required-  The 
Buard  also  concluded  that  the  form  of 
the  written  notice  required  under  the 
proposed  rule  should  be  determined  by 
the  employer-member  and  could 
therefore  include  using  the  Form  U-4. 
The  NASD  BoarH  of  Governors 


'  AnirJe  in.  Seclion  40.  Private  Secunhos 
dnsdc!ions.  conutuu  it*  awm  notice  provisioni. 


concluded,  in  publishing  the  proposed 
rule,  as  modified,  for  member  vole,  that 
the  adoption  of  the  proposed  rule  would 
serve  to  protect  investors  and  the  public 
interest  by  involving  member  firms  in 
the  review  of  the  outside  business 
activities  of  their  registered  personnel 

III.  Date  of  Effeclivenesft  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  NASD  consents,  the 
Commission  will; 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determme 
whether  the  proposed  rule  change 
.should  be  disapproved. 

IV'.  Solicitation  of  Comments 

'nterested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
Submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  Ail 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  4. 1968. 

For  the  CommUsion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authonty,  17  CFR  200JO-3{a)(12)- 

lonathao  G.  Katz. 

Secretary. 
Dated:  September  6. 1966. 

|FR  Doc  88-20626  Filed  9-12-88:  6:45  am) 
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(Release  No.  34-26061;  File  No.  SR-NYSE- 
88*221 

Self-Regutatory  Organizations. 
Proposed  Rule  Change  by  tne  New 
York  Stock  Exchange.  Inc.  Relating  to 
Coordinated  Procedures  to  Limit 
Program  Trading  During  Volatile 
Market  Conditions 

I'lirsi.ini  to  -ift.w-.'n  19(b)(l|  of  the 
Securities  Exchange  Act  of  1934,  15 
U.S.C  758(bHl)  ("Acf).  notice  is  hereby 
given  that  on  September  1. 1988,  the 
New  York  Stock  Exchange.  Inc.  ("NYSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  (bis  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  internsted  persons 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  deletes 
current  Exchange  Rule  80A  and  adds  the 
following  new  Rule  BOA  to  be  effective 
when  each  of  the  following  three 
conditions  is  met:  (i)  The  Commission 
approves  the  rule  change,  (ii)  the 
Commodity  Futures  Trading 
Commission  ( "CFTC ")  approves  a  rule 
of  the  Chicago  Mercantile  Exchange 
("CME")  that  provides  that  when  the 
price  of  the  primary  *  Standard  and 
Poor's  500  Stock  Price  Index  *  futures 
contract  traded  on  the  CME  reaches  the 
"trigger  value"  referred  to  in  paragraph 
(a)  of  proposed  Rule  BOA.  the  CME.  for 
one-half  hour,  will  not  permit  the  price 
of  any  futures  contract  on  the  index  to 
fall  below  the  price  of  such  contract  at 
the  time  the  trigger  value  is  reached,  and 
(lii)  the  Exchange  provides  notice  to  its 
members  and  members  organizations  of 
the  effective  date  of  the  rule.  The  text  of 
the  rule  change  is  as  follows: 
Limitations  on  Trading  During 

Significant  Market  Declines 

Rule  B0A(al(i)    If.  during  any  trading 
day,  the  price  of  the  primary  Standard 
and  Poor's  500  Stock  Price  Index  futures 
contract  traded  on  the  Chicago 
Mercantile  Exchange  ("S  &  P  500 
futures")  *  reaches  a  value  12  points 
below  the  S  &  P  500  futures'  closing 
value  on  the  previous  trading  day  (the 
"trigger  value"),  for  the  next  five 


'  The  "primnt^"  fulunrs  tonU-act  la  Ih*  fuliires 
contr«c(  with  the  lar^sl  trading  volume,  which  Is 
oBitally  the  lead  month  contract 

'  "Standard  and  Poor'a  5(10  Stock  Pnce  Index" 
and  "S  A  PSOO"  »n  g^rvtce  marks  of  Standard  at}ii 
Pdot'i  CorporaUon 
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minutes  market  orders  involving 
program  trading  in  each  of  the  slocks 
underiying  the  S  &  P  500  futtires  entered 
into  the  Exchange's  automated  order- 
routing  facihties  shall  be  routed  to  a 
separate  file  for  each  such  stock.  Buy 
and  sell  orders  for  each  stock  will  be 
paired  in  the  file  to  determine  the  extent 
of  the  order  imbalance,  if  any. 

(ii)  Five  minutes  after  the  price  of  the 
S  &  P  500  futures  reaches  the  trigger 
value,  the  orders  in  the  program  trading 
file  for  each  stock,  and  the  order 
imbalance,  if  an>'.  shall  be  reported  to 
the  specialist  in  the  stock  and  the  orders 
shall  be  eligible  for  execution;  provided, 
however,  that  trading  in  a  stock  on  the 
Exchange  shall  halt  if  there  is  not 
sufficient  trading  interest  on  the 
Exchange  to  allow  for  an  orderly 
execution  of  a  transaction  m  the  stock. 

(b)  Whenever  the  price  of  the  S  &  P 
.500  futures  reaches  the  trigger  value,  no 
member  or  member  organization  shall 
enter  any  stop  order  or  stop  limit  order 
for  the  remainder  of  the  trading  day 
except  that  a  member  or  member 
organization  may  enter  a  stop  order  or  a 
stop  limit  order  of  2.099  shares  or  less 
for  the  account  of  an  individual  investor 
pursuant  to  instructions  received 
directly  from  the  individual  investor. 

(c)  For  the  purposes  of  this  Rule  60A. 
(i)  "program  tradmg"  means  either  (A) 

index  arbitrage  or  (B)  any  trading 
strategy  involving  the  related  purchase 
or  sale  of  a  "basket"  or  group  of  15  or 
more  stocks  having  a  total  market  value 
of  $1  milhon  or  more.  Program  trading 
includes  the  purchases  or  sales  of  stocks 
that  are  part  of  a  coordinated  trading 
strategy,  even  if  the  purchases  or  sales 
are  neither  entered  or  executed 
contemporaneously,  nor  part  of  a 
trading  strategy  involving  options  or 
futures  contracts  on  an  index  slock 
group,  or  options  on  any  such  futures 
contracts,  or  otherwise  relating  to  a 
stock  market  index; 

(ii)  "index  arbitrage"  means  an 
arbitrage  trading  strategy  involving  the 
purchase  or  sale  of  a  "basket"  or  group 
of  stocks  in  conjunction  with  the 
purchase  or  sale,  or  intended  purchase 
or  sale,  of  one  or  more  cash-settled 
options  or  futures  contracts  on  index 
slock  groups,  or  options  on  any  such 
futures  contracts  [collectively, 
derivative  index  products")  in  an 
attempt  to  profit  by  the  price  difference 
between  the  "basket"  or  group  of  stocks 
and  the  derivative  index  products. 
While  the  purchase  or  sale  of  the  stocks 
must  be  in  conjunction  with  the 
purchase  or  sale  of  denvatjve  index 
products,  (he  transactions  need  not  be 
executed  contemporaneously  to  be 
noniiidered  index  arbitrage;  and 


(iii)  "account  of  an  individual 
investor"  means  an  account  covered 
section  11(a)(1)(E)  of  the  Securities 
Exchange  Act  of  1934. 

(d)  This  Rule  80A  shall  not  apply 
during  the  last  35  minutes  of  a  tradmg 
day. 

Supplementary  Material: 

.10    When  detennining  the  priority  of 
bids  and  offers  pursuant  to  Rule  72,  the 
orders  m  the  program  trading  file 
reported  to  the  speciahst  pursuant  to 
paragraph  (d)(i]  shall  be  considered  as 
entered  on  the  Exchange  at  the  time  the 
orders  are  reported  to  the  specialist. 

.20    The  reopening  of  trading 
following  a  trading  hall  under  paragraph 
(a)(ii)  shall  be  conducted  pursuant  to 
procedures  adopted  by  the  Exchange 
and  communicated  by  notice  to  its 
members  and  member  orjjanizations. 

.30    Nothing  in  this  Rule  80A  shall  be 
construed  to  limit  the  ability  of  the 
Exchange  to  otherwise  halt  or  suspend 
the  tradmg  in  any  stock  or  stocks 
pursuant  to  any  other  Exchange  rule  or 
pohcy. 

.40    Once  the  trigger  value  is  reached, 
paragraph  (a)  shall  not  be  reapplied 
during  the  same  trading  day. 

II.  Self-Regulatory  Organization's 
Statement  of  the  F^urpow  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  fiimg  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  Sections  A.  B.  and  C 
below. 

A.  Seff-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for  the  Proposed  Rale 
Change 

Over  the  last  year,  the  securities 
markets  have  experienced 
unprecedented  volatility.  This  volatility 
has  been  the  subject  of  a  number  of 
market  studies  and  reports,  including  a 
report  by  the  Commission's  Division  of 
Market  Regulation  ("Market 
Regulation").*  In  its  Report.  Market 
Regulation  staled  that  "(W]e  believe 
that  the  increased  concentration  and 
velocity  of  futures  related  trading  and 
resultant  increases  in  stock  market 
volatility  can  have  long  term,  profound 
impacts  on  the  participation  of 


individual  investors  in  the  stock 
market."  *  The  Report  further  staleo  that 
Market  Regulation  believes  that 
"individual  participation  jtn  the  stock 
marketl  remains  important  both  for  the 
additional  liquidity  it  provides  and  fc<r 
its  contribution  to  consensus  support  for 
the  US.  economic  system."  * 

The  Exchange  and  the  CME  have  bi  en 
working  together  to  address  this 
increasing  interaction  between  the 
equities  and  futures  market,  and  the 
effect  of  such  interaction  on  market 
volatility  and  investor  confidence.  This 
cooperative  effort  has  led  to  agreement 
on  a  number  of  joint  efforts,  including 
the  joint  proposal  of  a  new  CME  rule 
and  this  Rule  80A  ("New  Rule  80A") 
specifically  addressing  market 
volatility.' 

Pursuant  to  the  coordmated 
Ex  change -CME  procedures,  certain 
restrictions  will  apply  when  the  price  of 
the  primary  Standard  and  Poor's  500 
Stock  Price  Index  Futures  contract 
traded  on  the  CME  ("S  &  P  500 
futures") '  falls  12  points  (the 
approximate  equivalent  of  a  fall  of  96 
points  of  the  Dow  lanes  Industnal 
Average  *).  Specifically,  at  this  tngger 
value  the  CME  wdl  not  permit  the  pnce 
of  any  futures  contract  on  the  index  lo 
fall  further  for  one-haif  hour  in  effect, 
the  CME  will  impose  a  30  minute  price 
limit.  At  the  same  trigger  value  the 
restrictions  of  New  Rule  60A  would 
apply.* 

Under  New  Rule  80A.  when  the  trigger 
value  is  reached,  market  orders 
involving  "program  trading"  in  each  of 
the  stocks  underlying  the  S  A  P  500 
futures  entered  into  the  Exchange's 
Designated  Order  Turnaround  ("DOT) 
System  will  be  routed  into  a  separate 
file  for  each  of  the  stocks.  Buy  and  sell 
orders  will  be  paired  in  the  files  and  five 
minutes  later  the  orders  in  each  of  the 
Dies,  and  the  order  imbalances  (if  any). 
will  be  reported  to  the  specalists  for  the 


'  Se-e,  t.Q..  The  October  1987  Market  Break— A 
Report  by  (he  Divi»ton  of  S4arkat  Regulation.  U.S. 
Securitien  end  Bxchanjie  Comnusslon."  February. 
Iflee  CReport"). 


•  Id  at  xiv. 
•W. 

'  New  Rule  SOA  will  replace  oirrenl  Rule  BOA. 
which  was  approved  by  the  Oimmission  for  a  six 
month  pilut  in  April,  1988  [Reli^ase  No.  34-25599 
(April  19. 1988]  53  FR 13371 )  and  imposed  certain 
restrictions  on  the  use  ot  automated  Exdiange  ordei 
routing  systems  dunog  tuncft  nf  cnsriet  volatility. 
TiuB  filing  would  delete  currfctit  Rule  80A 

'  Standard  and  Poor's  500  StocV  Price  Index"  aDd 
'*S  &  P  500"  are  service  markB  ut  Slaadard  dad 
Poor's  Corporation.  The  "pnmaTy""  futum  contract 
if  Ibe  futures  contract  with  the  largest  tradiiifi 
voluste.  whicb  usually  ^  die  lead  month  cantrecl: 
the  CME  will  infons  die  Exritanj{e  when  the 
primary  futures  contract  changes. 

*  "Dow  Jones  Ijiduatnal  Averafie'  is  a  service 
marke  of  Dow  Jone«  a  CompBuy.  Inc 

'  Tt»e  pffectiveness  ol  New  Rule  ftOA  i«  expre&sty 
candlboned  on  CFTC  approval  of  the  CME's 
companion  rule. 


1^^396 Federal  Register  /  Vol    53.  No.  177  /  Tuesday.  September  13.  \ma  /  Notices 


stocks  A'  Ihd!  point  rhe  orders  will  be 
ehgiblp  for  execulion  "^  If  the  there  is 
n'li  sufficient  trading  mterpst  to  allow 
for  an  orderly  execution  of  a  transaction 
tn  a  slock,  trading  in  tha'  stock  will 
hdit  " 

New  Rule  8flA  defines  "program 
trading"  to  include  "index  arbitrage,'*  as 
defined  m  current  Rule  BOA  (regardless 
of  the  number  of  stocks  or  dollar  value 
involved  in  the  trading  strategy),  as  well 
rts  'jny  trading  strategy  involving  the 
reared  purchase  or  sale  of  a  "basket"  of 
15  or  more  slocks  with  a  market  value  of 
$1  milhon  or  more  While  program 
trading  may  involve  a  trading  strategy 
such  as  index  arbitrage  that  links 
equities  and  futures  trading  [for 
exdmpie,  portfolio  insurance),  this 
portion  of  the  definition  does  not  inquire 
into  the  intent  of  the  basket  trade; 
rather,  it  applies  to  all  such  trades 
meeting  the  cnteria  of  15  stocks  and 
market  value  of  Si  milhon.  even  if  the 
orders  are  not  futures-related  and  ai^ 
not  entered  or  executed 
contemporaneously.** 

The  purpose  of  channelling  program 
trades  into  a  separate  file,  or  "sidecar"  , 
at  times  of  market  volatility  is  to 
attempt  to  isolate  one  potential  cause  of 
market  volatility,  program  trading,  from 
other  market  activity.  The  proposed 
procedures  also  will  help  reduce 
volatility  by  adopting  special  procedures 
when  there  are  large  order  imbalances 
If  a  trading  halt  is  necessary  once  the 
order  imbalance  is  known,  the  Exchange 
will  use  procedures  based  on  those 
currently  in  use  (the  "Expiration  Fnday"' 
opening  procedures)  to  reopen  trading  in 
a  stock  in  an  orderly  manner. 

When  the  trigger  value  is  reached. 
New  Rule  80A  also  will  restrict  the  entry 
of  new  slop  orders  or  stop  limit  orders 
for  the  remainder  of  the  trading  day.  The 
Exchar\ge  believes  that  restricting  stop 
and  stop  limit  orders  (collectively  "stop 
orders ')  also  will  help  to  decrease 
market  volatility. 


'°  Orders  in  the  separate  fiie  will  have  execution 
pmnly  'jnder  Rule  ^2  as  of  the  ume  tbs  ordnn  are 
r-Dorted  to  the  specialist. 

'     Trading  will  resume  Following  such  d  halt 
;.'  .r^udiii  'o  procedures  simiiar  to  the  procedures  the 
F.*r,hanj^  use*  in  opemng  trading  on    Bxptration 
F-'.dtiy?'  — the  days  thai  stock  aptjons,  stock  index 
fij'ur^s  and  nptions  on  such  fuiurea  expire 
9!mui'dneouBly  >?e  Re  lease  .No  .M-^5a04  Hune  15, 
loaai  5.!  F  R  23474.  These  reopening  procediir'^s  will 
be  fiied  with  the  Commission  and  citcuIji'^  'j 
members  and  member  organizations  bf  fun-  'Ms  rul« 
chfinije  IS  ;m  piemen  led. 

' '  index  ariiitrage  !»  included  Mparate:>  as  i 
form  of  program  trading  becauw?  the  EjirJidna-r 
seeks  to  c<ipture  within  the  mie  f:j?iiain  foimi  -.f 
index  srburage  that  may  involve  less  than  15 
spcuntttfs  cirSl  million  in  market  value 


The  only  allowable  stop  orders  would 
be  individual  investor  orders  of  2.099 
shares  or  less  that  the  individual 
investor  enters  himself. '  ^  This  will 
allow  an  individual  to  continue  to  use 
stop  orders  as  part  of  his  or  her  trading 
strategy,  even  if  such  orders  are  entered 
on  the  advice  of  a  professional.  The  rule 
would  not  allow  such  orders,  however,  if 
entered  by  and  pursuant  to  the 
instructions  of  professional  managers, 
including  investment  advisors  and 
account  executives  having  discretion 
over  an  individual's  account.  The 
Exchange  believes  that  such  distinctions 
represent  a  reasonable  balance  between 
allowing  individuals  the  convenience  of 
stop  orders,  but  limiting  the  professional 
use  of  such  orders  in  a  manner  that 
could  lead  to  further  market  volatility. 

The  provisions  of  New  Rule  80A 
would  not  apply  during  the  last  35 
minutes  of  a  trading  day  In  addition, 
paragraph  (a)  of  the  rule,  providing  for 
the  separate  file  for  program  trades 
when  the  trigger  value  is  rt;ached,  would 
apply  only  once  a  day.  The  Exchange  is 
proposing  additional  "circuit  breakers" 
to  halt  trading  on  the  Exchange  in 
genera!  if  there  are  significantly  greater 
market  declines  during  a  trading  day  " 

Tlie  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  section  6(b)(5)  that  an  exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  mteresL 

B  SeIf-Re)^uIatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  thai 
is  not  necessary  or  approprite  in 
furtherance  of  the  purposes  of  the  1934 
Act. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 


'  *  "Individual  invvstor"  is  defined  lo  p«raU«l  (he 
concept  of  "oatural  person"  contained  tn  SecUtm 
lllaHIK^l  of  Ilw  Act.  including  the  CommtMions 
interpretations  pursuant  to  that  sectton. 

*■  Sm  filing  number  SR~PfY&B-W-2a.  ni«d 
concufTvnlly  with  this  filing 


regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 

unsolicited  written  comments  from 
members  or  other  interested  parties 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  fur 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Regisler  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  lo 
90  days  of  such  date  if  it  finds  such 
longer  penod  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  niie  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  lo 
submit  wntien  data,  views  and 
arguments  concerning  the  foregoing 
Persons  making  written  submissions 
should  file  SIX  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments. 
all  written  statements  with  respect  lo 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  wTitten 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  (he  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization- 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  4, 1988. 

For  the  Commission,  by  the  Diviaion  of 
Market  Regulatitin,  pursuant  to  delegated 

authority. 

}onalhan  G.  Kabe. 

Secmlory. 

Dated:  September  6. 1988. 
|FR  Doc  88-20827  Filed  9-12-8«:  8:45  am] 
eiLLtHO  COOC  MI0-O1-M 
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)Reteas«  No.  34-26062;  Ftto  No.  Sfl-NYSE- 

BS-23) 

Setr-Regulatory  Organizations; 
Propoted  Rule  Change  by  the  New 
Yort(  Stock  Exchange,  Inc.  Relating  to 
Coordinated  Trading  Halts  Durtng 
Volatile  Marltet  Conditions 

Pursuant  to  section  19(b)(l}  of  the 
Securities  Exchange  Act  of  1934. 15 
US.C,  78s(b)(l)  C'Acf).  notice  is  hereby 
given  that  on  September  1. 1988.  the 
New  York  Stock  Elxchange,  inc.  ("NYSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1.  U.  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulaiory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self- Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  (1)  adds  the 
following  new  Rule  BOB,  (2)  amends  Rule 
717  and  (3)  amends  Rule  750.  (In  Rules 
717  and  750.  italics  indicate  material 
proposed  to  be  added)  The  rule  change 
shall  be  effective  for  a  one-year  pilot 
period  ending  on  the  last  day  of  the 
month  in  which  the  first  anniversary  of 
its  effective  date  falls,  but  will  not  be 
effective  until  the  Exchange  determines 
that  the  following  two  conditions  have 
been  met  and  notifies  its  members  and 
member  organizations  of  the  effective 
dale  of  the  rule  change: 

(1)  The  Commission  has  approved 
proposed  rule  changes  of  the  following 
self-regulatory  organizations 
substantively  identical  to  this  proposed 
rule  change  with  respect  Jo  the  trading 
of  stocks,  stock  options  and  stock  index 
options  in  their  markets  and  all  have 
become  effective: 

American  Stock  Exchange 
Boston  Stock  Exchange 
Chicago  Board  Options  Exchange 
Cincinnati  Stock  Exchange 
Midwest  Stock  Exchange 
National  Association  of  Securities 

Dealers 
Pacific  Stock  Exchange 
Philadelphia  Stock  Exchange;  and 

(2)  Rules  of  the  following 
organizations  halting  the  trading  of 
futures  contracts  on  index  stock  groups, 
and  options  on  such  futures  contracts, 
under  circumstances  substantively 
identical  to  those  contained  in  this  rule 
change  have  become  effective: 
Chicago  Board  of  Trade 

Chicago  Mercantile  Exchange 
Kansas  City  Board  of  Trade 
New  York  "utures  Exchange 


The  text  of  the  rule  change  is  as  follows: 

Trading  Halts  Due  to  Extraordinary 
Market  Volatility 

Rule  SOB.  If  the  Dow  |ones  Industrial 
Average  SM'  reaches  a  value  250  or 
more  points  below  its  closmg  value  on 
the  previous  trading  day.  trading  in 
stocks  shall  halt  on  the  Exchange  and 
may  not  reopen  for  one  hour.  If.  on  the 
same  day.  the  average  subsequently 
reaches  a  value  400  or  more  points 
below  that  closing  value,  trading  m 
stocks  shall  halt  on  the  Exchange  and 
may  not  reopen  for  two  hours. 

'  •  '  Supplementary  Materia!: 

.10    The  restrictions  in  this  Rule  BOB 
shall  apply  whenever  the  Dow  Jones 
Industnal  Average  reaches  the  trigger 
values  notwithstanding  the  fact  that,  at 
any  given  time,  the  calculation  of  the 
value  of  the  average  may  be  based  on 
the  prices  of  less  than  all  of  the  slocks 
included  in  the  average, 

.20    The  reopening  of  trading 
following  a  trading  hall  under  this  Rule 
SOB  shall  be  conducted  pursuant  lo 
procedures  adopted  by  the  Exchange 
and  communicated  by  notice  to  its 
members  and  member  organizations. 

.30    If  the  250-point  trigger  is  reached 
within  one  hour  of  the  scheduled  close 
of  trading  for  a  day.  or  if  the  4O0-painl 
trigger  is  reached  within  two  hours  of 
the  scheduled  close  of  trading  for  a  day. 
trading  in  stocks  shall  halt  for  the 
remainder  of  the  day;  provided, 
however,  that  if  the  250-point  trigger  is 
reached  between  one  hour  and  one-half 
hour  before  the  scheduled  closing,  or  the 
40Q-point  trigger  is  reached  between  two 
hours  and  one  hour  before  the  scheduled 
closings,  the  Exchange  may  use 
abbreviated  reopening  procedures  either 
lo  permit  trading  lo  reopen  before  the 
scheduled  closing  or  lo  establish  closing 
prices. 

.40  Nothing  in  this  Rule  80B  should 
be  construed  to  limit  the  ability  of  the 
Exchange  to  otherwise  halt  or  suspend 
the  trading  in  any  slock  or  stocks  traded 
on  the  Exchange  pursuant  to  any  other 
Exchange  rule  or  policy. 

Trading  Rotations.  Halts  and 
Suspensions 

Rule  717.  (aHc) — No  change. 

'   '   '  Supplementary  Material: 

.ia-.60    No  change, 

.70    See  Rule  BOB  (Trading  halts  Due 
to  Extraordinary  Market  Volatility)  as 
applied  to  options  transactions  by 
paragraph  (bj  of  Rule  750  (Rules  of 
General  Applicability)  for  additional 


provisions  regarding  the  halting  of 
options  trading  on  the  Exchange. 

Rules  of  General  Applicability 

Rule  750.  (a) — No  change. 

(b)  The  provisions  of  the  Floor  Rules 
listed  below  (within  the  group  of  Rules 
45  through  298  excepted  from 
applicability  to  option  transactions  by 
paragraph  (a)  of  Rule  700  (Applicability. 
Definitions  and  References))  and  the 
supplementary  material  thereto  shall 
apply  to  Exchange  transactions, 

46-54 — No  change. 

Auction  Market — Bids  and  Offers 

70-78 — No  change. 

SOB    I  Trading  Halts  Due  to 
Extraordinary  Market  Volatilityl:  see 
also  Rule  717  (Trading  Rotations.  Halts 
and  Suspensions) 

90-138 — No  change. 

(^Hi) — No  change. 
U.  Self-Regutalor>  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  lis  filing  with  the  Commission,  the 
self-regulalory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Ilem  IV  below 
and  is  set  forth  in  Sections  A,  B  and  C 
below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Over  the  last  year,  the  securities 
markets  have  experienced 
unprecedented  volatility  This  volatility 
has  been  the  subject  of  a  number  of 
market  studies  and  reports.'  The  most 
recent  of  these  reports  was  the  Interim 
Report  of  The  Working  Group  on 
Financial  Markets  ("Working  Group") 
issued  by  the  Under  Secretar>'  for 
Finance  of  the  Deparimeni  of  the 
Treasury  and  the  Chairmen  of  the 
Commission,  the  Commodity  Futures 
Trading  Commission  and  the  Board  of 
Governors  of  the  Federal  Reser\e 
System  m  May,  1988,  In  its  report.  Ihe 
Working  Group  recommends 
"coordinated  trading  halts  and 
reopenings  for  large,  rapid  maritet 


'  "Dow  Ion«  Industrial  Average"  ia  a  servica 
mark  of  Dow  |on«s  A  Company,  lac 


•  See.  e.g..  The  October  1967  Mitrif !  Break— A 
Report  tiy  t))«  DitMion  of  Markei  Regulation.  U.S 
Securities  UMJ  Exchange  CooiiniHioa"  Febni«r> 
IMS. 
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deLlines  that  threaten  to  create  panic 
conditions."  The  Working  Group 
specifically  recommended  that  ail  U.S. 
markets  for  equity  and  equity-related 
products — stocks,  individual  stock 
options,  stock  index  options.  Futures  and 
options  on  futures — halt  trading  for  one 
hour  if  the  Dow  Jones  Industrial 
Average  ("DJIA") '  declines  250  or  more 
points  from  its  previous  day's  closing 
level  and  for  two  hours  if  the  OJIA 
declines  400  points  from  the  previous 
close. 

In  light  of  the  Working  Group  Report, 
as  well  as  in  keeping  with  its  continued 
desire  to  decrease  market  volatility  and 
increase  investor  confidence  in  the  stock 
market,  the  Exchange  has  adopted 
p-.)p'is*'d  RuIp  80B  and  corresponding 
dmHr.[lmenrs  lo  Rules  717  and  750.* 
Trese  rules  will  provide  for  temporary 
halts  in  the  trading  of  all  stocks,  stock 
options,  and  stock  index  options  on  the 
Exchange  when  the  DJIA  reaches  the 
trigger  values  discussed  in  the  Working 
Group's  report.*  The  halts  will  promote 
stability  in  the  stock  market  by  allowing 
market  participants  time  to  reestablish 
an  equilibrium  between  buying  and 
selling  interest  and  to  help  ensure  that 
all  market  participants  have  a 
reasonable  opportunity  to  become 
au-ire  of  and  respond  'o  .significant 
rr.drket  pnve  movements  Trading  will 
rs-sume  following  a  halt  pursuant  to 
procedures  similar  to  the  procedures  the 
Fjcchange  uses  in  openmg  trading  on 
Expiration  Fndays" — the  days  iha' 
srock  options,  stock  index  futures  and 
options  on  such  futures  expire 
simultaneously.*  These  reopening 
procedures  will  be  filed  with  the 
Commission  and  circulated  to  members 
and  member  organizations  before  this 
rule  change  is  implemented. 

Rule  BOB  IS  proposed  for  a  pilot  period 
of  one  year.  The  Rule  will  not  become 
effective  until  all  other  United  States 
stock  and  option  exchanges,  as  well  as 
United  States  futures  markets  that  trade 
futures  on  stock  index  groups  (and 


"*   Dow  |an«8  lndu»mal  Average"  is  a  wrvicr 
n-.ark  of  Oow  (ones  ft  Company.  Inc. 

*  This  propoMi  rapreMntB  an  sddibonal 
Eifhange  propcaal  lo  addreis  the  volatile  nuirket 
conditions.  In  February,  1986.  the  Exchanjte 
P'-oposed  »  ffix-fnomfa  pilot  proBrain  to  prohibit  thr 
u&p  of  the  ExchHOge'ft  aalomaivd  order  rottboft  or 
tmdinji  »y»tei]ii  Uir  the  parpoMs  of  index 
arbitraye"  after  50  potnl  movement  id  Ibe  DJlA.  The 
rule  chttii^e  was  approved  by  the  Connnitsion  m 
April.  1WB.  Rele«9e  No.  M-2SSm  (April  19.  1988)  53 
F  R  13371 

*  Prnponed  Rule  aoB  will  spply  solely  to  stocks. 
The  nile  wiU  )>e  mad«  applicable  to  option*  by  the 
proposed  amendmenta  to  Rule  750  Parsfiraph  in)  of 
Rule  750  provides  that  references  lo    Mocks"  to 
certain  nilits  b«uig  MpplMd  lo  the  options  nuirkfll 
'shall  be  deemed  lo  include  option  cont-acti  *  •  *. 

*  Set  Release  No.  34-25804  (June  15. 19S8]  U  FR 
234T4. 


Options  on  such  futures)  adopt 
corresponding  njles,  and  such  rules 
receive  all  necessary  regulatory 
approvals  and  become  effective.  The 
Exchange  anticipates  th&t  all  such  rule.s 
will  have  coordinated  effective  dales 
During  the  pilot  period,  the  Excharige 
will  analyze  the  experience  under 
proposed  Rule  BOB.  as  well  as  its  effects, 
and  will  determine  In  consultation  with 
the  Commission  and  the  other  market 
places  whether  to  continue  it  in  effect 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  section  6(bK5)  that  an  exchange 
have  rules  thai  are  designed  to  promote 
iust  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest 

B.  Seff-Rv^Llofory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  thai 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act 

C  Self-Hegulalory  Organ  ization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  lo  solicit,  comments 
regarding  this  proposed  rule  change. 

III.  Date  of  Effectiveness  of  Ihe 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  tlie  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  lo  which  the  self-regulatory 
organization  consents,  the  Commission 

will: 

[A]  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

IV.  Soliculation  of  Comments 

Interested  persons  are  invited  lo 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  Ihe 
submission,  all  subsequent  amendments. 
all  written  statements  with  respect  lo 
the  proposed  rule  change  that  are  Hied 


with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington.  DC 
20,M9.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  ai 
the  principal  office  of  the  above- 
mentioned  self -regulatory  organization- 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  4. 198B. 

For  Ihe  CommisniDn,  by  the  Division  uf 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated  September  a.  1988 
jooBtfaao  G.  Katz, 
StiCrt'lary. 

[FR  Doc  S8-208:ifl  Filed  9-12-08:  6:4.^  amj 
eiLUNG  COOC  Mltl-Ot-M 


IRcl.  No.  IC-16549:  (812-7098)1 

Banco  BMbao  Vtzcaya.  S.A.; 
Application 

Sepfcmbcr?.  I98fl 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  investment 
Company  Act  of  1940  (■1940  Act"). 

Applicant  Banco  Bilbao  Vizcaya.  S.A. 
(to  be  formed)  ("Applicant"). 

Relevant  1940  Act  Sections: 
Exemption  requested  pursuant  to 
section  6{c)  from  all  provisions. 

Summary  of  Application:  Applicant 
seeks  an  order  to  permit  the  issuance 
and  sale  of  its  equity  securities  in  the 
United  Slates, 

Filing  Dote:  The  application  was  filed 
on  behalf  of  Applicant  by  Davis  Ptilk  A 
Wardwell  on  August  15, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  requested 
exemption  will  be  granted.  Any 
interested  person  may  request  a  hearing 
on  this  application,  or  ask  to  be  notified 
if  a  hearing  is  ordered.  Any  requests 
must  be  received  by  the  SEC  by  5;30 
p.m.,  on  September  29, 1968.  Request  a 
hearing  in  writing,  giving  the  nature  of 
your  interest,  the  reason  for  the  request, 
and  the  issues  you  contest.  Serx'e  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or.  in  the 
case  of  an  attomey-al-law,  by 
certificate.  Request  notincation  of  the 
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driie  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC.  450  5th 
Street.  NW..  Washington.  DC  20549; 
Applicant,  c/o  Jeffrey  Small.  Esq..  Davis 
Pulk  &  Wardwell,  1  Chase  Manhattan 
PldZd.  New  York,  NY  10005. 
FOR  FURTHER  INFORMATION  CONTACT! 
Thomas  C.  Mira,  Staff  Attorney  (202) 
272-3047,  or  Brion  R.  Thompson,  Branch 
Chief  (202)  272-3018  (Office  of 
Investment  Company  Regulation). 

SUPRLEMENTARV  INFORMATION: 

Following  IS  a  summarj'  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  at  (800)  231- 
3282  (in  Maryland  (301)  258-^300). 

Applicant's  Representations 

1  Applicant  proposes  to  issue  and  sell 
ilH  equity  securities  in  the  United  States. 
Applicant  is  a  new  bank  which  will  be 
incorporated  in  Spain  on  or  about 
October  1. 1988.  Upon  Applicant's 
incorportion  it  will  assume  all  of  the 
assets  and  liabilities  of  Banco  de  Bilbao, 
S.A.  ("BB")  and  Banco  de  Vizcaya,  S.A. 
("BV").  At  the  same  lime,  the  shares  of 
BB  and  BV  will  be  exchanged  for  shares 
of  Applicant  and  BB  and  BV  will  be 
dissolved.  Both  BB  and  BV  have 
previously  received  orders  exempting 
them  from  all  provisions  of  the  1940  Act 
in  connection  with  the  offer  and  sale  of 
their  equity  securities  in  the  United 
States.  See  Banco  de  Bilbao.  S.A.. 
Investment  Company  Act  Rel.  No.  15538 
(Jan.  13, 1987):  Banco  de  Vizcaya.  S.A.. 
Investment  Company  Act  Rel.  No.  16249 
(Feb.  3, 1988). 

2.  Upon  assuming  all  of  the  assets  and 
liabilities  of  BB  and  BV,  Applicant  will 
be  a  full-service  commercial  bank  with 
19  Spanish  bank  subsidiaries. 
Applicant's  principal  business,  like  that 
of  BB.  BV  and  United  States  banks,  will 
be  the  receipt  of  deposits  and  the 
making  of  loans.  Applicant  and  its 
Spanish  bank  subsitiiaries  will  provide 
services  to  the  public  through 
approximately  3.200  branches  in  the 
Kingdom  of  Spain,  and  through  more 
than  80  branches,  representative  offices 
and  subsidiary  banks  abroad.  Had 
Applicant  been  incorporated  and 
assumed  all  assets  and  liabilities  of  BB 
and  BV  as  of  December  31, 1987, 
Applicant  would  have  been  the  largest 
Spanish  banking  group  in  terms  of  total 
consolidated  loans  and  advances  (S26.1 
billion]  and  total  consolidated  assets 
(S56.9  billion). 

3.  The  Bank  of  Spain  is  the  central 
bank  of  the  Kingdom  of  Spain  and 
exercises  general  supervision  over  all 
Spanish  financial  uistitutions  in  a 


manner  similar  to  that  of  the  central 
banks  of  most  European  countries  and 
the  United  Slates.  The  Bank  of  Spain 
supervises  the  compliance  of  Spanish 
banks  with  liquidity,  investment  and 
guarantee  ratios.  Spanish  banks  are 
subject  to  inspection  by  auditors 
designated  by  the  Bank  of  Spain. 
Applicant  notes  that  it  will  be  subject  to 
precisely  the  same  banking  regulation  in 
Spain  as  BB  and  BV.  which  entities  have 
already  been  granted  separate 
exemptive  orders  to  permit  them  to  sell 
their  equity  securities  in  the  United 
States. 

4.  Applicant  will  conduct  its  United 
States  operations  through  a  branch  in 
New  York,  agencies  in  Miami  and  San 
Francisco,  and  a  subsidiary  bank  in 
Puerto  Rico.  These  banking  activities 
will  subject  Applicant  to  the  supervisor^' 
authority  of  ihe  Board  of  Governors  of 
the  Federal  Reserve  System  ( "FRB"),  the 
banking  departments  of  the  States  of 
New  York.  Florida  and  California,  and 
the  Comnxissioner  of  Financial 
Institutions  of  the  government  of  Puerto 
Rico.  Applicant  will  also  be  a  registered 
bank  holding  company,  and  thus,  be 
fully  subject  to  the  Bank  Holding 
Company  of  Act  of  1956.  As  a  registered 
bank  holding  company.  Applicant  will 
be  required  to  file  an  annual  repori  with 
the  FRB.  together  with  a  Confidential 
Report  of  Operations.  In  addition,  as  a 
foreign  banking  organization  engaged  in 
the  business  of  banking  in  the  United 
States,  Applicant  will  also  be  subject  to 
certain  provisions  of  the  International 
Banking  Act  of  1978  ("IBA").  AppMcant 
states  that  under  the  IBA.  branches  and 
agencies  of  foreign  banks  are  (1) 
required  to  maintain  reserves  with  the 
local  Federal  Reserv'e  Banks.  (2) 
required  lo  submit  call  reports  to  the 
FRB  in  the  same  manner  as  United 
States  banks  that  are  members  of  the 
Federal  Reserve  System,  and  (3)  subject 
to  examination  by  the  FUB. 

5.  Applicant's  New  York  branch  will 
be  subject  to  supervision  and 
examination  by  the  New  York  Stale 
Banking  Department.  Although 
Applicant's  agencies  in  Miami  and  San 
Francisco  will  be  smaller  in  terms  of 
assets  than  itb  New  York  branch,  the 
degree  of  supervision  by  the  Florida  and 
California  banking  authonties  will  be 
essentially  similar  to  that  m  New  York. 
Applicant's  subsidiar>'  bank  in  Puerto 
Rico  will  be  regulated  by  the  Puerto 
Rican  government  and  will  submit 
monthly  reports  to  the  Commissioner  of 
Financial  Institutions.  The  subsidiary 
bank  will  also  be  examined  by  the 
Commissioner  of  Financial  Institutions 
at  least  once  a  year. 

6.  The  board  of  directors  of  Applicant 
will  adopt  a  resolution  when  Applicant 


is  incorporated  confuming  Davis  Polk  A 
Wardwell's  authority  to  make  and  file 
the  appbcation,  affirming  the  accuracy 
of  the  information  end  representations 
contained  in  the  application  and 
agreeing  lo  the  undertakings  set  forth  in 
the  application.  Davis  Polk  A  Wardwell 
undertakes  to  supply  the  SEC  with  a 
copy  of  such  resolution  prior  to  the 
issuance  of  the  requested  order. 

Applicant's  Conditions 

1.  Applicant's  equity  securities  sold  in 
the  United  States  will  be  issued  either 
directly  or  in  the  form  of  American 
depositary  shares  represented  by 
American  depositary  receipts  ("ADRs"). 
Applicant  undertakes  that  any  public 
offering  of  its  equity  secunties  or  of 
ADRs  representing  its  equity  securities 
in  the  United  Slates  will  be  duly 
registered  under  the  Securities  Act  of 
1933  ("1933  Acl").  Applicant  will  not  sell 
its  equity  secunties  m  any  such  public 
offering  until  the  appropriate 
registration  statements  pertaining 
thereto  have  been  declared  effective  by 
the  SEC.  Further,  Applicant  will  comply 
with  the  prospectus  delivery 
requirements  of  the  1933  Act  in 
connection  with  any  such  public 
offering. 

2.  Applicant  undertakes  that  any 
private  offering  of  its  equity  securities  in 
the  United  Stales  will  be  structured  to 
comply  with  the  exemption  from 
registration  afforded  by  section  4(2)  of 
the  1933  Act  or  Regulation  D  thereunder. 
Such  an  offering  would  be  made  only  to 
a  limited  number  of  sophisticated 
institutional  investors  or  other  mvestors 
as  permitted  by  Regulation  0.  and 
would  provide  for  U»e  delivery*  to  such 
investors  of  information  concerning 
Applicant,  its  business  and  the 
securities  being  offered. 

3.  Applicant  undertakes  to  submit  to 
the  jurisdiction  of  New  York  State  and 
United  Slates  Federal  courts  sitting  in 
Tile  City  of  New  York  for  the  purpose  of 
any  suit  action  or  proceeding  arising  out 
of  the  offering  of  its  equity  secunties, 
and,  will  appoint  a  corporation  with  ■ar\ 
office  in  The  City  of  New  York  engaged 
in  providing  corporate  sen-ices  for 
law>'ers  as  agent  lo  accept  service  of 
process  m  any  such  action.  Such 
appointment  of  an  a^ent  to  accept 
service  of  process  and  such  consent  to 
jurisdiction  will  be  irrevocable  for  as 
long  as  any  of  .Applicants  securities 
issued  in  reliance  upon  an  order  of  the 
SEC  are  outstanding  in  the  United 
States.  Such  submission  to  jurisdiction 
and  appointment  of  agent  for  service  of 
process  will  not  affect  the  right  of  any 
holder  of  Applicant's  securities  to  bnng 
suit  in  any  court  which  may  have 
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juhsdicHon  over  Applicant  by  virtue  of 
the  offer  and  »ale  of  its  equity  seciinhes 
or  otherwise.  The  agent  for  service  of 
proceM  will  not  be  a  trustee  for  the 
holders  of  any  securities  issued  by 
Applicant  or  have  any  responsibilities 
or  duties  to  act  for  such  holders  as 
would  a  trustee 

4  Applicant  uT'dertakes  thai  It  wilt 
not  make  any  offering  of  its  equity 
secunties  m  the  United  Stales  m 
reliance  upon  the  requested  exemptive 
order  if  either  |1|  Apphcant  ceases  to  be 
regulated  as  a  commercial  bank  in  the 
Kingdom  of  Spain,  or  (2)  Appbcant 
ceases  to  be  sub|ect  to  banking 
regulation  in  the  United  Stales 
Moreover.  Appbcant  has  (a)  no  present 
intention  to  curtail  its  banking 
operations  in  the  United  States  to  the 
extent  that  it  would  cease  to  be 
regulated  as  a  foreign  bank  in  the  United 
Slates,  and  fb)  no  present  intention  to 
curtail  its  banking  operations  in  Spain  to 
the  extent  that  it  would  cease  lo  be 
regulated  as  a  bank  in  Spain. 

5.  if  Apphcant's  operations  are 
curtailed  in  the  future  with  the  result 
that  Applicant  is  no  longer  regulated  as 
a  foreign  bank  in  the  United  States, 
Applicant  agrees  to  continue  to  rnmpiy 
with  lis  undertakings  concerning 
submission  to  luriadiction  and 
appointment  of  an  agent  to  accept 
service  of  process  until  such  lime  as 
there  are  no  holders  in  the  United  States 
of  Its  equity  securities  issued  in  reliance 
on  the  requested  order. 

Applicant's  Legal  Analysis 

1  Applicant  asserts  fhat  the  proposed 
exemption  is  appropnate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
frfirly  intended  by  the  policy  and 
prov  isions  of  the  1940  Act,  Applicant 
submits  that  the  exemption  wilJ  advance 
the  policiea  underlying  the  IBA  of 
nondiscriminatory  treatment  of  foreign 
banks  in  the  United  States.  Applicant 
states  that  access  to  the  United  Slates 
investment  market  for  its  equity 
securities  will  provide  it  with  a  new 
source  of  capital  which  constitutes  an 
important  element  of  any  bank's  capital 
structure.  Applicant  also  states  that  the 
proposed  exninption  will  benefit  the 
general  public  as  well  as  institutional 
and  other  sophisticated  investors  in  the 
I  fnited  States  by  making  the  Applicant's 
equity  secunties  available  to  such 
investors.  Applicant  submits  that  the 
exc'-ption  from  the  194(i  Acts  definition 
of  investment  company  for  domestic 
birks  under  section  3(ci(3)  of  the  194<) 
Alt  was  provided  because  the 
cumprehensivp  regulation  and 
supprvision  nf  banks  obviated  the  need 
for  rpgulation  under  the  1940  Act. 


Applicant  contends  th<it  these  reasons 
diso  apply  to  Applicant  because  its 
npcrfttioas  will  be  confrolled  and 
(Tverseen  by  Spanish  banking  authorities 
rtnd  Its  United  States  operations  are 
subiect  to  United  State*  hanking  laws 
and  various  state  banking  laws  Hence, 
.■\pplicant  concludes  that  it  is 
unnecessary  and  inappn)priate  to 
subject  it  lo  regulation  under  the  1940 
Act. 

For  the  Comniiasiao.  by  the  Dtvision  of 
lnv(f.>itment  Management,  under  delegated 
authonty 
lonathan  G  Katz. 
St^cretary 

(FR  Doc.  bi^  ^iJtiaa  Filad  »-12-6a;  8:45  am) 
BILLINQ  CODE  SOtS-OI-K 


( Release  No  (C- 16552;  8 1 1  -577 1 

de  Vegh  Mutual  Fund.  Inc.;  Application 

Sfp^eirtjer'  1*« 

AQENCv:  Securities  and  Exchange 
Commission  {"SEC"). 
ACTION:  Notice  of  Application  for  Order 
Declanng  that  de  Vegh  Mutual  Fund. 
Inc.  has  ceased  to  be  an  Investment 
Company  under  the  Investment 
Company  Act  of  IWO  {the    1940  Act") 

Applicant:  de  Vegh  Mutual  Fund.  Inc. 
(the  'Tund"). 

Relevant  1940  Act  Sections:  Relief 
requested  pursuant  to  section  8(0  and 
Rule  8f-l  thereunder 

Summary  of  Application:  Apphcant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
because  it  has  transferred  all  of  its 
assets  and  liabilities  to  the  Growth 
Fund,  a  separately  managed  portfolio  of 
the  Winthrop  Focus  Fund. 

Filing  Date:  The  application  on  Form 
N-8F  was  filed  on  August  19.  1987  and 
amended  on  July  7.  I98ti. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  Is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
Octobers.  1986.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 
AOORCSSES:  Secretary.  SEC.  450  5th 
Street.  NW  ,  Washington.  DC  20549 


Applicant.  140  Broadway.  New  York. 
New  York  10(K).5 

FOR  FUfrmCR  INFORMATION  CONTACT: 

Cecilia  C  Kali-;h.  Staff  .Mtornpy  (202) 
272-3035  or  Curtis  R.  Milliard.  Special 
Counsel  (202)  272-.1030  (Division  of 
Investment  Management,  Office  of 
Investmenl  Company  Regtilalionl- 
SUPPl^MENTARV  INfORMATtON: 

Following  is  the  &ummar>'  of  the 
Application;  the  complete  Application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier  (800)  231- 
3282  [in  Maryland  (301)  25fl-(30n|. 

Applicant's  Representalion  and 
Agreements 

1  On  April  5, 1950,  the  Fund 
registered  under  the  Investment 
Company  Act  of  1940  as  an  open-end. 
diversified  investment  management 
company  and  has  since  continuously 
offered  its  shares  of  common  stock  to 
the  public  as  a  regulated  investment 
company. 

2.  On  May  1. 1987.  the  Fund 
transferred  all  of  its  assets  and 
liabilities  to  the  Growth  Fund  (the 
"Reorganization"),  a  aephralely 
managed  portfolio  of  the  Winthrop 
Focus  Funds,  a  Massachusetts  business 
trust  {■"Winthrop"),  pursuant  to  an 
agreement  and  plan  of  reorganization 
(the  "Plan).  The  Fund  took  all 
necessary  corporate  action  to  approve 
the  Rt>organJzation.  including  approval 
by  the  board  of  directors  on  October  IB, 
1988  and  March  12. 1967  and  the 
approval  of  shareholders  by  a  67.233% 
vote  on  April  27,  1987.  Winthrop  was 
created  on  .November  25. 1965  pursuant 
to  an  agreement  and  declaration  of  trust 
Winthrop  is  a  diversified,  open-end 
investment  company  registered  undm- 
the  1940  Act. 

3.  To  accomplish  the  Keorgani7ation 
pursuant  to  the  Plan,  the  Fund 
transferred  all  of  its  assets  and 
liabilities  to  Winthrop  in  exchange  for 
shares  of  beneficial  interest  of  the 
Growth  Fund  having  the  equivalent  net 
asset  value  as  the  shares  of  common 
stock  of  the  Fund  then  outstanding.  The 
Fund  s  and  Winthrop's  assets  were 
valued  by  the  State  Street  Bank  and 
Trust  Company,  the  custodian  for  both 
the  Fund  and  Winthrop.  The  valuation 
of  their  respective  assets  occurred  in 
New  York  City  as  of  4:00  p.m.  on  May  1, 
1987  The  transfer  of  the  assets  and 
liabilities  of  the  Fund  to  the  Growth 
Fund  and  the  issuance  of  shares  of  the 
Growth  Fund  occurred  as  of  May  1. 
1987. 

4.  As  of  April  30.  1987.  the  Fund  has 
30.902.402  shares  of  common  slock 
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outstanding  each  with  a  net  asset  value 
of  $14,05  per  share.  Following  the 
transfer  of  assets  and  liabilities  to  the 
Growth  Fund  on  May  1. 1987,  the  Fund 
distributed  the  appmpnaie  number  of 
shares  of  the  Growth  Fund  to  all  of  its 
shareholders  in  complete  liquidation. 

5.  The  Fund  retained  cash  of 
$181,362.76  to  cover  expenses  incurred 
up  to  May  1, 1987  in  connection  with  its 
ongoing  operations  and  the 
Reorganization,  As  of  May  1. 1987,  the 
Fund  had  liabilities  of  $181,362.76 
outstanding,  constituting  payables, 
which  were  not  assumed  by  Winthrop 
pursuant  lo  the  Reorganization.  As  of 
March  24,  1988.  no  cash  remained  in  the 
Funds  custody- 

6.  F.dch  of  Winthrop  and  the  Fund 
bore  lis  own  expenses  in  connection 
with  the  Reorganization  with  Wood. 
Struthers  &  Wmlhrop  Management 
Corp..  investment  adviser  to  both, 
bearing  all  expenses  over  the  applicable 
expense  limitations  of  each  of  the  Fund 
and  Winthrop.  The  Fund  incurred 
approximately  S90.000  of  expenses  and 
Winthrop  incurred  $79,076  of  expenses 
and  Wood.  Struthers  &  Winthrop 
Management  Corp.,  incurred  $110,334  of 
expenses  in  connection  with  the 
Reorganization. 

7.  No  brokerage  commissions  were 
paid  in  cormection  with  the  transfer  of 
the  Fund's  portfolio  securities  to  the 
Growth  Fund. 

8.  On  April  19. 1987.  the  Fund  declared 
a  dividend  to  its  shareholders  of  SO. 10 
per  share  in  respect  to  income  earned 
and  Si  .54  per  share  in  respect  of  capital 
gams  received  which  it  paid  on  April  29. 
1987.  Such  distribution  was  designed  to 
realize  previously  unrealized  capital 
appreciation  in  the  Fund's  portfolio. 

9.  The  Fund  filed  Articles  of 
Dissolution  with  the  State  of  Maryland 
onMay  26. 1988 

10.  WliiJe  the  Fund  was  operating  as 
an  investment  company  it  was  in 
compliance  with  all  requirements  of  the 
1940  Act  and  represents  that  it  has  made 
all  filings  required  by  sections  30(a)(1) 
and  30(b)(l)-l  of  the  1940  Act. 

11.  The  Fund  is  not  a  party  lo  any 
litigation  or  administrative  proceeding. 

12.  The  Fund  believes  that  relief  is 
justified  because  if  no  longer  has  any 
assets  invested  in  securities,  nor  does  it 
have  any  shareholders.  In  addition,  the 
Fund  will  not  engage  m  any  activities 
other  than  those  that  are  necessary  for 
winding-up  of  its  affairs  Consequently. 
the  Fund  is  not  pnmarily  engaged  in  the 
business  of  "mvesting.  reinvesting, 
owning,  holding  or  trading  in  securities" 
within  the  meaning  of  section  3(a)|l) 
and3|a)(3)of  the  1940  Act.  Even  if  the 
Fund  were  considered  to  be  in  such  a 
busmess,  it  would  be  exempt  from 


definition  of  investment  company 
pursuant  to  section  3(c)(1)  of  the  1940 
Act  as  an  issuer  with  less  than  lt)0 
beneficial  owners  of  its  securities 

For  the  Commission,  by  the  Division  of 
Investment  ManagenMml.  under  delegated 
ajthonty. 
looathan  G-  Katx, 
St^cmtary. 
[FR  Doc.  88-20624  Piled  0-12-88:  8^5  am] 

BaUNO  COM  MICMIf^ 


ineieaM  No.  »C-16548;  (812-7004)1 

Princor  Cash  Management  Fund,  Inc., 
et  al.;  Application 

Seprr-mber  6,  1986. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act  }. 

Applicants:  Princor  Cash  Management 
Fund.  Inc..  Principal  Management,  inc., 
Eppler,  Guerin  and  Turner.  Inc..  EGT 
Money  Market  Tmsl  and  EGT  Research 
Limited  Partnership. 

Relevant  Sections  of  the  1940  Act: 
Order  requested  pursuant  to  section 
17(b)  exempting  a  transaction  from  the 
provisions  of  section  171a)  and 
permitting  a  transaction  pursuant  to 
Rule  17d-l  adopted  under  section  17ld) 
of  the  1940  Act, 

Summary  of  Application:  Applicants 
seek  an  order  lo  permit  Pnncor  Cash 
Management  Fund.  Inc.  ("Fund")  to 
acquire  all  of  the  assets  of  EGT  Money 
Market  Trust  ("Trust")  in  exchange  for 
Fund  shares  to  be  distributed  pro  rata 
by  the  Trust  to  its  shareholders  in 
complete  liquidation  and  lermLnalion  of 
the  Trust  and  for  the  Fund  to  assume  all 
liabiUties  of  the  Trust. 

Filing  Date:  The  applic-ation  was  filed 
on  March  11. 1988,  and  amended  on 
.August  8.  1988.  and  an  amendment  will 
be  filed  during  the  notice  period  to 
delete  paragraph  12  of  the  application. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
September  30. 1988.  Request  a  hearing  m 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  Issues  you  contest.  Serve  the 
Apphcants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit,  or.  for 
lawyers,  by  ceriiHcate,  Request 


notification  of  the  date  of  a  hearing  by 
writing  lo  the  Secretary'  of  the  SEC 
addresses:  Secretar\.  SEC,  450  5th 
Street,  NW  ,  Washington.  DC  20549: 
Princor  Cash  Management  Fund.  Inc 
and  Principal  Management.  Inc..  7ii 
High  Street.  Des  Momes.  Iowa  50309. 
Eppler,  Guenn  and  Turner.  Inc.,  2300 
Brjan  Tower  2001  Bryan  Sti^et.  P.O. 
Box  508,  Dallas.  Texas  75221  EGT 
Money  Market  Tnist  and  EGT  Research 
lamiled  Partnership,  Federated  Investors 
Corporation.  Federated  Investors  Tower, 
Pittsburgh.  Pennsylvania  1.S222-3779 
FOR  FURTHER  INFORMATION  CONTACT: 
Special  Counsel  Richard  Pfordle  al  (202| 
272-2811  or  Branch  Chief  Karen 
Skidmore  at  (202)  272-3023,  Office  of 
Investmenl  Company  Regulation. 
5UPf>1^MENTARY  IMFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  m  person  or  tht 
SEC's  commercial  copier  (800)  231-3282 
(in  Mar\^land  (.301)  253-430(1). 

Applicants'  Representations 

1.  The  Fund,  a  Mar\'land  corporation. 
is  registered  under  the  1940  Ad  as  an 
open-end  diversified  management 
investment  company  The  Fund's 
principal  investment  objective  is  lo 
maximize  current  mcome  from  shori- 
term  securities  as  is  considered 
consistent  with  preservation  of  principal 
and  maintenance  of  liquidity.  The 
Fund's  net  assets  are  approximately  SfiO 
million. 

2.  Principal  Management,  Inc 
("Adviser")  is  an  investment  adviser 
incorporated  under  the  laws  of  the  Sta'p 
of  Iowa.  Adviser,  an  indirect  wholly- 
owned  subsidiary  of  Principal  Mutual 
Life  Insurance  Company  ("Principal 
Mutual")  is  the  investment  manager. 
dividend  disbursing  and  transfer  agent 
for  the  Fund.  Adviser  performs  similar 
functions  for  other  funds  organized  by 
Principal  Mutual. 

3.  Princor  Financial  Services 
Corporation,  an  Iowa  corporation  and 
indirect  wholly-owned  subsidiary  of 
Principal  Mutual,  is  ihe  Fund's 
underwriter,  and  is  a  registered  broker 
dealer  under  the  Secunties  Exchange 
Act  of  1934. 

4.  The  Trust,  a  Massachusetts 
business  tnisi.  is  regihtered  under  the 
1940  Act  as  an  open-end  diversified 
management  investment  company.  Thn 
Trust's  principal  investment  objective  is 
stability  of  pnncipal  and  current  income 
by  investment  in  high  quality  money 
market  instruments  The  Trust  s  net 
assets  amount  to  approximately  $42 
million. 


j:.4ft4 
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5.  Eppler.  Guenn  and  Turner.  Im., 
("Undcrwnter").  a  Delaware 
corporation,  is  a  regional  investment 
banking  and  securities  brokerage  firm 
based  in  Dallas.  Texas.  Underwriter,  an 
indirect  whoUy-owned  subsidiary  of 
Principal  Mutual  and  underwriter  of  the 
Trust,  is  a  member  of  the  New  York 
Stock  Exchange  and  American  Slock 
Exchange  and  is  registered  under  the 
Securities  Exchange  Act  of  1934. 
Approximately  57*^  of  the  shares  of  the 
Trust  are  owned  by  an  Eppler.  Guerin 
and  Turner.  Inc.  executive  stock 
ownership  trust,  established  in 
connection  with  EGT  Financial 
Corporation  Account  Executives  Stock 
Ownership  Plan,  an  employee  pension 
benefit  plan  qualified  under  section 
401(a)  of  the  Internal  Revenue  Code. 

6.  The  Trust's  adviser  is  EGT 
Research  Limited  Partnership  ("EGT 
Rpsearch").  a  Pennsylvania  limited 
partnership  formed  on  January  20,  1984 
pursuant  to  an  Agreement  of  Limited 
Partnership  I '  Agreement")-  The 
Underwriter  is  the  sole  I:miied  partner 
of  EGT  Research-  The  sole  general 
partner  of  EGT  Research  is  Cash 
Reserves  Management  Corporation 

(  Cash  .Management"),  a  wholly-owned 
subsidiary  of  Federated  Investors.  Inc.. 
which  !s  a  wholly-owned  subsidiary  of 
.Aetna  Life  and  Casualty  Company. 

7  Principal  Mutual  is  a  mutual  life 
insurance  company  incorporated  under 
the  laws  of  the  state  of  Iowa  in  1679. 
Principal  Mulua!  controls  the  right  to 
vote  approximately  Q2%  of  the  shares  of 
thf  Fund- 

8.  At  the  present  lime,  the  Trust  is  not 
d  member  of  any  family  of  funds  and 
therefore  does  not  enjoy  the  benefits  of 
an  active  marketing  program  normally 
associated  with  membership  in  a  family 
of  mutual  funds.  Trust  net  assets  have 
steadily  declined  m  recent  years.  On 
March  31. 1985.  Trust  net  assets 
amounted  to  $75,656,413.00.  On  March 
31,  1988.  Trust  net  assets  amounted  to 
$46,212,549.00,  Following  the  acquisition 
of  the  Underwriter  by  Principal  Mutual, 
the  Underwriter  and  Adviser  proposed 
to  EGT  Research  and  the  Trust  that  the 
Trust  be  combined  with  the  Fund. 

9.  In  the  opinion  of  the  Adviser  and 
the  Underwnter.  a  combination  of  the 
Fund  and  the  Trust  would  prove 
beneficial  tu  shareholders  of  the  Trust  in 
that  the  increased  size  of  the  Fund 
following  the  combination  would  allow 
fur  more  efficient  management  that 

i  liuid  minimize  expenses  find  maximize 
yield.  In  addition,  the  Adviser  and 
L'nderwnter  concluded  that  Trust 
shareholders  would  benefit  from 
inclusion  in  the  family  of  funds 
organized  by  Principal  Mutual  and 
actively  mari>.Pted  by  the  Underwriter 


and  (he  Fund  s  L'nderwnter,  TheTrusts 
Board  of  Trustees  considered  ihe 
Adviser's  proposal  and  agreed  to 
recommend  to  shareholders  of  the  Trust 
the  approval  of  an  Agreement  and  Plan 
of  Acquisition  (the  "Plan")  whereby  the 
Fund  would  acquire  all  of  the  assets  of 
the  Trust  in  exchange  for  Fund  shares  to 
be  distributed  pro  mta  by  the  Trust  to 
its  shareholders  in  complete  liquidation 
and  termination  of  the  Trust,  and  for  the 
assumption  by  the  Fund  of  all  the 
liabilities  of  the  Trust.  If  the  Trtist 
shareholders  approve  the  Plan,  each 
shareholder  of  the  Trust  will  become  the 
owner  of  the  Fund  shares  equal  in  value 
to  his  or  her  holdings  in  the  Trust. 

10.  The  .Ad\^ser  will  pay  all  expenses 
incurred  in  connection  with  the 
proposed  transaction. 

11.  In  the  opinion  of  counsel  to  the 
Fund,  the  acquisition  will  be  considered 
a  tax-free  "reorganization"  under 
applicable  provisions  of  the  Internal 
Revenue  Code  so  that  no  gam  or  loss 
will  be  recognized  by  either  the  Trust  oi 
the  Fund  or  their  shareholders.  The  tax 
cost  basis  of  the  Fund  shares  received 
by  Trust  shareholders  will  equal  the  tax 
cost  basis  of  shares  in  the  Trust 

12.  Pursuant  to  the  Agreement,  the 
Underwriter  will  exercise  its  option  to 
sell  its  entire  interest  in  F.GT  Research 
to  Cash  Management.  It  is  anticipated 
that  EGT  Research  will  then  dissolve. 
The  Underwnter  will  solicit,  on  behalf 
of  Trust  management,  proxies  from 
shareholders  of  the  Trust  for  a  vote  in 
favor  of  the  proposed  transaction. 

Applicants'  Legal  Conclusions 

1.  The  proposed  transaction  meets  the 
requirements  of  section  17(b)  of  the  1940 
Act  because  the  terms  of  the  proposed 
transaction  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned  and  the 
proposed  transaction  is  consistent  with 
the  policy  of  each  registered  investment 
company  concerned.  The  Fund  will  issue 
shares  to  the  Trust,  the  aggregate  value 
of  which  will  equal  the  Trust's  net  asset 
value  on  the  closing  date.  Both  the  Trust 
and  the  Fund  are  money  market  funds 
and  each  maintains  the  value  of  its 
shares  at  one  dollar.  Therefore,  upon 
consummation  of  the  transaction.  Trust 
shareholders  will  own  Fund  shares 
equal  in  number  and  value  to  the  Trust 
shares  they  owned  prior  to  the 
consummation  of  the  transaction 

2.  The  transaction  is  consistent  with 
the  general  purposes  of  the  1940  Act- 
The  shareholders  of  the  Trust  and  the 
Fund  will  benefit  from  the  greater 
flexibility  with  respect  to  portfolio 
transactions  and  savings  derived  by 
economies  of  scale. 


3  Applicants  believe  that  neither  the 
Underwriter  nor  the  affiliated  persons  of 
the  Trust  or  the  Fund  nor  any  affit'aled 
persons  of  such  persons  are  acting  as 
pnncipals,  participating  in  or  effecting 
any  transaction  in  connection  with  any 
ioinl  enterprise  in  which  the  Trust  or  llie 
Fund  is  a  participant  so  as  to  require 
exemptive  relief.  However,  to  avoid  any 
question  regardmg  the  application  of 
section  17(d)  and  Rule  17d-l  to  the 
proposed  transaction,  Applicants 
request  an  order  permitting  the  proposed 
transaction. 

For  the  Ciimmission.  by  Ihe  Division  of 
Invebtmeni  ManQifemenl.  pursuant  to 
delegated  authorily 
fooathan  G.  Katz. 
Secretary- 
|FR  Doc  88-2082S  Filed  9-12-68: 6:45  am| 

BtLUMO  CODE  aO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

(License  No   06/06-0267! 

Independence  Financial  Services,  Inc.; 
Surrender  of  License 

\^>'.\-  p  IS  hereby  given  that 
Independence  Financial  Services.  Inc 
(IFS),  Town  Plaza  Office  Park, 
Batesville,  Arkansas  72501,  has 
surrendered  its  License  to  operate  as  a 
small  business  investment  company 
under  (he  Small  Business  Investment 
Act  of  1958.  as  amended  (Act).  IFS  was 
licensed  by  the  Small  Business 
Administration  on  October  26. 1982. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
of  the  License  was  accepted  on 
September  2. 1988.  and  accordingly,  all 
rights,  privileges,  and  franchises 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  .\o.  59,011.  Small  Business 
Invpslment  Companies! 
Robert  G-  Unebeny. 
Deputy  Associate  Admmistrati/r  ftrr 
InvestmfinL 
Dnted:  September  B,  1988, 

(FR  Doc  ft8-20B48  Filed  9-12-88.  845  am| 
8IUJNG  COOC  n2S-0l-M 


Region  IX  Executive  Board;  Public 
Meeting;  California 

The  U.S.  Small  Business 
Administration  Region  IX  Executive 
Board,  located  in  the  geographical  area 
of  San  Francisco,  will  hold  a  public 
meeting  at  10:00  a.m.  on  Fnday. 
September  23. 1988.  at  the  Federal 
Building.  450  Golden  Gale  Avenue. 
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Room  1501(1  (15lh  Floor),  San  Francisro 
California,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present. 

For  farmer  Infonnalion.  wnle  or  call 
ThoniBB  Topuzes.  Regional  AdminiHirator. 
U  S.  Small  Business  Adminiatration.  450 
Golden  Gale  Avenue.  Box  30044.  San 
Francisco,  California  94102— (415)  556-7487 

lean  M.  Nowak. 

Director.  Office  of  A  dvhory  Councils. 

September  6. 1988. 

(KR  Doc  88-20649  Filed  9-12-A8:  B:45  om] 

BILUNG  COOe  WIS-OI-*! 


Region  Vtll  Advisory  Counclh  Public 
Meeting:  North  Dakota 

The  U.S.  Small  Business 
Administration  Region  VIII  Advisory 
Council,  located  in  the  geographical  area 
of  Fargo,  will  hold  a  public  meeting  at 
8:30  a.m.  on  Wednesday,  October  S. 
1988.  at  the  Holiday  Inn.  Bismarck. 
North  Dakota,  to  discuss  such  matters 
as  may  be  presented  by  members,  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call  James 
t.  Stai,  District  Director.  U.S.  Small  Business 
Administration.  6S7-2nd  Avenue  North. 
Room  218,  Fargo.  North  Dakota  BSKO—iTm) 
239-5131. 

lean  M.  Nowak. 

Director.  Office  of  Advisory  Councils. 

September  6. 1988. 

[FR  Vioc.  88-20850  Filed  9-1^-88:  8:45  am| 

BiLLtHo  COOC  ams-oi-^i 


Region  III  Advisory  Council;  Public 

Meeting;  Pennsylvania 

The  U.S.  Smaii  Busiofss 
Administration  Region  III  Advisory 
Council,  located  in  the  geographical  area 
of  Pittsburgh,  will  hold  a  public  meeting 
at  11:00  a.m.  on  Wednesday.  September 
28. 1988  and  Thursday.  September  2a 
198fl,  at  Pikes  Run  Country  Club,  Jones 
Mills,  Pittsburgh.  Pennsylvania,  to 
discuss  «iuch  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  furiher  information,  write  or  call  |osoph 
M.  Kopp.  Districl  Director,  U.S.  Small 
Business  Administration.  960  Perm  Avenue, 
Convention  Towers.  5th  Floor.  Pittsburgh, 
Pennsylvania  15222—1412)644-4308. 

lean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
September  1. 1988. 

\VR  Dtx;.  88-20851  Filed  ft-12-8a:  8;45  am) 
BILLINQ  COOE  tOTS-OI-tl 


Region  IV  Advisory  CouncH;  Public 
Meeting;  Tennessee 

The  U.S.  Small  Business 
Administration  Region  IV  Advisory 
Council,  located  in  the  geographical  area 
of  Nashville,  will  hold  a  public  meeting 
at  8:00  a.m.  on  Thui^day.  September  29. 
1988.  at  Sovran  Bank.  One  Commerce 
Place,  Nashville.  Tennessee,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  furiher  information,  write  or  call  Robert 
M  Hartman.  Distnct  Director,  U.S.  Small 
Business  Administration,  Suite  1012  Parkw.iy 
Towers,  404  lames  Robertson  Parkway. 
Nashvilie.  Tennessee  37219— (615)  736-5650 
lean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
September  1. 1988. 
(FR  Diic.  88-20853  Filed  &-1Z-88;  8:45  am] 

BILUHQ  CODE  W»-01-M 


Region  VI  Advisory  Council;  Public 
Meeting;  Texas 

The  U.S.  Small  Business 
Administration  Region  IV  Advisory 
Council,  located  in  the  geographical  area 
of  San  Antonio,  will  hold  a  public 
meeting  at  9:00  a.m.  on  Thursday. 
September  29. 1988,  at  the  North  Star 
Executive  Center,  74O0  Blanco  Road. 
Suite  200.  San  Antonio.  Texas,  to 
discuss  such  matters  as  may  be 
presented  by  members,  stafTof  the  U.S. 
Small  Business  Adroinistralion,  or 
others  present. 

For  Further  information,  write  or  call  ]ulio 
G.  Perez.  District  Director.  U.S.  Small 
Business  Administration,  North  Star 
Executive  Center.  7400  Blanco  Road.  Suite 
200.  San  Antonio.  Texas  78216— {512)  229- 
4501- 

(ean  M.  Nowak. 

Director.  O^ice  of  Advisory  Councils. 
September  6. 1988. 
jFR  Doc.  68-208S4  Filed  9-12-88;  8:46  ami 

BILLING  CO0€  SOTS-OI-y 


Region  III  Advisory  Council;  Public 
Meeting;  Virginia 

The  U.S.  Small  Business 
Adminislralion  Region  UI  Advisory 
Council.  located  in  the  geographical  area 
of  Richmond,  will  hold  a  public  meeting 
at  1:00  p.m.  to  5:00  p.m.  on  Tuesday. 
October  25. 1988,  and  from  8:30  a.m.  to 
12:00  noon  on  Wednesday.  October  26. 
1988.  at  the  Holiday  Inn  Conference 
Center.  1021  Koger  Center  Boulevard. 
Richmond,  Virginia,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 


Business  Admintstration.  or  others 
present. 

For  further  information,  wnte  or  call 
Catherine  S.  Marschall.  Distnct  Director,  U-S 
&nall  Business  Administration.  P.O.  Box 
10126.  Federal  Building.  Richmond,  Virgmia 

23240—804  771-2741, 

lean  M.  Nowak. 

Director  Office  of  Advisory  Councils. 

September  1.1988. 

\V^  Doc  88-20855  Filed  9-12-88;  8:45  amj 

BILLIMG  CODE  M25-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  ot  Public 
Convenience  and  Necessity  and 
Foreign  Air  Gamer  Permits  Filed  Under 
Subpart  O  During  the  Week  Ended 
September  2, 1988 

The  following  applications  for 
ccrtilicates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.y  The  due  dale  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order  a 
tentative  order  or  in  appropriate  cases  a 
final  order  without  further  proceedings- 
Docket  No.  44608 

Dote  Filed:  August  29. 1988. 

Due  Dote  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  26, 1988. 

Description:  Amendment  No.  2  to  the 
Application  of  The  Flying  Tiger  Line 
Inc..  pursuant  to  section  401  of  the  Act 
and  Subpart  Q  of  the  Regulations  hereby 
amends  its  above-captioned  application 
as  follows:  Paragraph  4  is  amended  as 
follows — "4.  Flying  Tigers  hereby 
applies  for  a  certificate  of  public 
convenience  and  necessity  authorizing  it 
to  engage  in  scheduled  foreign  air 
transportation  of  property  and  mail 
between  the  cotermmal  points 
Columbus.  Ohio  (to  be  served  through 
Rickenbacker  Airport)  Rochester.  New 
York,  and  Detroit  and  Flint.  Michigan, 
on  Ihe  one  hand,  and  Toronto.  Ontario. 
Canada,  on  the  other  hand,  subject  to 
such  terms,  conditions,  and  limitations 
as  the  Department  may  find  1o  be 
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ron.sis;ent  with  the  public  convenience 

and  necessity. " 

Phyllis  T.  Kaylor. 

Chief.  Documentary  Services  Division. 

|FR  Doc.  88-2nfl46  Filed  9-1Z-88;  8:45  am) 

BILUNC  CODE  4C10-<a-M 

Federal  Aviation  Administration 

lACNo.  I21-24AI 

Revised  Advisory  Circular  on 
Passenger  Safety  Information  Briefing 
and  Briefing  Cards 

AGENCY:  Federal  Aviation 
.^d.-ninLstraiion  (FAA).  DOT 
action:  Request  for  comments  on 
proposed  revised  Advisory  Circular 
(AC)  121-24A;  Passenger  Safely 
Information  Briefing  and  Briefing  Cards. 

SUMMARV:  Proposed  AC  121 /24A  is 
intended  to  provide  information 
regarding  the  items  that  are  required  to 
be.  or  should  be.  covered  in  oral 
passenger  bnefing  and  briefing  card.s. 
The  .AC  provides  specific  information 
about  air  carrier  operations  conducted 
under  Part  121  of  the  Federal  Aviation 
Regulations  (FAK)  and  provides 
suggestions  about  maiciog  this 
information  interesting  and  meaningful. 
This  AC  cancels  AC  121-24,  Passenger 
.  Safety  Information  and  Briefing  and 
Briefing  Cards,  dated  June  23,  1977, 
Comments  invited:  Comments  are 
invited  on  all  aspects  of  the  proposed 
AC.  Commenters  must  identify  file 
number  AC  121-24A. 
DATE;  Comments  must  be  received  on  or 
before  October  27. 1988. 
ADDRESS:  Send  all  coinments  and 
request  for  copies  of  the  proposed  AC 
to  Federal  Aviation  Administration. 
Office  of  Flight  Standards;  Air 
Transportation  Division  (Attention 
■AFS-220);  800  Independence  Avenue. 
SVV,.  Washington,  DC  20591 

FOR  FURTHER  INFORMATION  CONTACT: 

Donell  Pollard.  Air  Transportation 
Division  (Attention:  AFS-220),  Office  uf 
Flight  Standards.  Federal  Aviation 
.Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591 
telephone:  (202)  267-3735  (8:30  a.m.  nil 
5:(X)  p.m.  est.). 

SUPI>LEMENTARV  INFORMATION:  The 

guidance  material  contained  in  this  AC 
reflects  updated  material  to  be  covered 
in  oral  passenger  briefings  and  on 
briefing  cards  on  air  earner  airplanes 
conducting  operations  under  FAR  Part 
121. 

issued  in  Washington.  DC  on  June  23. 1988. 
[)av-id  C.  GiUiom. 

.-idtn^  Diredor  of  Flight  Standards. 
;FR  Doc  88-20770  Filed  9-12-B8:  8:45  am| 

BILLING  COO€  491&-I1-M 


[Summary  Notice  No.  PE-flS-361 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT, 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARV:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11).  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  1). 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  October  3. 1988. 
ADDRESS:  Send  comments  on  any 
petition  m  triplicate  to:  Federal  Aviation 
Admiriistration.  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-10). 

Petition  Docket  No. .  800 

Independence  Avenue  SW.. 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION:    The 
petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (.ACC-lt)).  Room  91 5G.  FAA 
Headquarters  Building  (FOB  inA).  800 
Independence  Avenue  SW.. 
Washington.  DC  20591:  telephone  (202) 
2H7-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  {  1 1  27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Wnshington.  DC  on  Septenit>er  7. 
1988. 

Deoise  D.  Hall. 

M'lr^a^er.  Program  Mano^ment Staff . 
Petitions  for  Exemption 
Dockut  .\o..  25670 
Petitioner  Ainvays  Training  Institute. 

Inc. 
Regulations  .Effected:  14  CFR  141.35 

(c)(.5)(i|and(d)(4)(i) 
Description  of  Relief  Sought:  To  allow 

petitioner  to  appoint  Mr.  James 

Sposito  as  Chief  Flight  Instntctor 


without  his  having  met  the  100  hours 
of  instrument  fiight  instruction  as  a 
certified  instrument  flight  instructor 
within  the  preceding  year 

Docket  No.:  23653 

Petitioner:  University  of  North  Dakota 

Regulations  Affected:  14  CRR  Part  141, 
Appendixes  A.  C.  D.  F.  and  H 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
3825.  as  amended,  that  allows 
aviation  students  of  petitioner  to 
graduate  from  the  appropriate  courses 
when  they  have  been  trained  to 
specific  performance  standards  rather 
than  the  minimum  flight  time 
requirements  of  Part  141.  subject  to 
certain  conditions  and  limitations. 
Grant.  August  31. 1988.  Exemption  No. 
3825D 

Docket  No.:  24981 

Petitioner:  Pegasus  Flight  Center.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
141.85 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4898.  which  allows  petitioner  to  hold 
examining  authority  for  fiight 
instructor  and  airline  transport  pilot 
(ATP)  written  tests.  Grant.  August  31. 
1988.  Exemption  No.  469BA 

Docket  No.:  24983 

Petitioner  LOW  A.  Ltd. 

Sections  of  the  FAR  Affected:  14  CFR 
81.58(c)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No 
4702.  which  aMows  petitioner's  pilots 
of  Boeing  707  {B-707)  aircraft  to 
complete  the  entire  24-month  pilot  in 
command  (PIC)  check  in  an  FAA- 
approved  visual  simulator  provided 
that  the  pilot  taking  the  flight  check 
has  completed  three  takeoffs  and 
three  landings  within  the  preceding  *Xi 
days  in  a  B-707.  Grant.  August  31. 
1988.  Exemption  No.  4702.A 

\n  Dm   88-20-59  Filed  9-12-88:  8:45  am) 
SILUNO  C00€  4910-1»-M 


Radio  Technical  Commissioft  for 
Aeronautics  (RTCA);  Special 
Committee  163 — Unintentional  or 
Simultaneous  Transmissions  ttiat 
Adversely  Affect  Two-Way  Radio 
Communication  Meeting: 

Pursuant  to  section  10(fl)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  for  the  sixth  meeting  of 
RTCA  Special  Committee  163  on 
Unintentional  or  Simultaneous 
Transmissions  that  Adversely  Affect 
Two-Way  Radio  Communication,  to  be 
held  October  3-4. 1988.  in  the  RTCA 
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Conference  Room.  One  McPherson 
Square.  1425,  K  Street,  NW  ,  Suite  500, 
Washington,  DC.  commencing  at  9:30 
a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks,  (2) 
approval  of  minutes  of  the  sixth  meeting. 
(3)  review  task  assignments,  (4)  review 
the  fourth  draft  of  the  MOPS.  (5) 
assignment  of  tasks,  (6)  other  business, 
and  (7)  date  and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square. 
1425  K  Street,  NW„  Suite  500. 
Washington.  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  DC  on  September  7, 
1988- 

Wendie  F.  Chapman, 
Acting  Designated  Officer. 
|FR  Doc.  88-20757  Filed  9-12-88;  8:45  am] 
BILLING  COOC  4910-13-H 


Radio  Technical  Commission  for 
Aeronautics  (RTCA);  Special 
Committee  162— Aviation  Systems 
Design  Guidelines  for  Open  Systems 
Interconnection  (OSI);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federa)  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  for  the  sixth  meeting  of 


RTCA  Special  Committee  162  on 
Aviation  Systems  Design  Guidelines  fur 
Open  Systems  Interconnection  (OSI)  to 
be  held  October  5-7. 1988.  in  the  RTCA 
Conference  Room.  One  McPherson 
Square.  1425.  K  Street  .NW..  Suite  500. 
Washington.  DC.  commencing  at  9  30 
a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks.  (2)  approval  of  minutes  of  the 
fifth  meeting.  (3)  working  group  activity 
reports.  (4)  reports  of  related  activities. 
(5)  prepare  detailed  list  of  committee 
report  contents.  (6)  prepare  partial  draft 
of  committee  report.  (7)  review  of 
working  group  assignments.  (6)  working 
groups  meet  in  separate  sessions.  (9) 
assignment  of  tasks.  (10)  prepare  outline 
of  report  to  the  RTCA  Annual 
Assembly.  (11)  other  business,  and  (12) 
date  and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTC.A 
Secretariat.  One  McPherson  Square. 
1425  K  Street  NW..  Suite  500. 
Washingotn.  DC  20005:  (202)  682-0266, 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC.  on  September  7. 
1988. 
Wendie  F.  Chapman. 

Acting  Designated  Officer. 

(FR  Doc  88-20-.se  Filed  9-12-88;  8:45  am] 

BILUNO  COOC  «»1I>-t3-« 


UNfTED  STATES  SENTENCING 
COMMISSION 

Public  Hearing  on  Organizational 
Sanctions 

agency:  United  States  Sentencing 

Commission. 

action:  Notice  of  public  hearing. 

SUMMARY:  This  notice  announces  a 
public  hearing  scheduled  by  the  U.S. 
Sentencmg  Commission  for  October  11. 
1988.  in  New  York  City  to  consider  the 
development  of  guidelines  and  policy 
statements  for  sentencing  organizations 
found  guilty  of  federal  criminal  offenses 
date:  Tuesday.  October,  11, 1988, 10 
a.m.-4  p.m.  United  States  Courthous-- 
Foley  Square  (comer  of  Centre  and 
Pearl  Streets).  New  York.  NY. 
ADDRESS:  Wntten  statements,  comments 
on  the  Commission's  Discussion 
Materials  on  Organizational  Sanctions, 
requests  to  testify,  and  other  written 
communications  may  be  sent  to:  United 
States  Sentencing  Commission,  1331 
Pennsylvania  Avenue  N'W,,  Suite  1400 
Washington,  DC  20004.  Attention: 
Organizational  Sanctions  Comment. 

FOR  FURTHER  INFORMATION  CONTACT; 

Paul  K.  Martin.  Communications 
Director  for  the  Commission,  telephone 
(202)  662-8800. 

Authority;  Section  217(a)  of  the 
Comprehensive  Crime  Control  Act  of  1984  (28 
U.S.C.  991.  995). 
Willlan)  W.  Wilkint.  Jr., 
Chairman. 

(FR  Doc  88-20758  Filed  9-12-88:  8:45  am) 
BILLING  COOC  2310-40-W 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  53.  No,  177 
Tuesday.  September  13.  1968 


Tnis    section   of   the   FEDERAL    REGISTER 
contains   notices   of   meetings   published 
under  the  '■Government  m   the  Sunshine 
Act"    (Pub.    L    94-409)    5    U  S.C.    552b(e)(3). 


EQUAL  CMPt.OYVE?n  OPPORTUNITY 
COMMISSrON 

DATE  AND  TIME:  9:30  a.m.  (Eastern  Time) 

Tjesddy,  September  20.  1988. 
PLACE  Clarence  M.  Mitchell,  [r.. 
Conference  Room.  No.  200~C  on  the 
Second  Floor  of  the  Columbia  Plaza 
Office  Buiidmg,  2401  "E"  Street,  NW-. 
U\jshing1on,  DC  2050" 
STATUS:  Part  of  the  Meeting  will  be 
Open  to  the  Public  and  Part  will  be 
Closed  lu  the  Public. 

MATTERS  TO  BE  CONSrOERED: 

Open  Session 

\  Announcement  of  Noidtion  Vijlefa). 

2  Proposed  Part  t614 — .\ew  Fnderal  Sector 
F*-'-.cfssing  Regiiiations 

C-L'Sed  Sess:on 

\  Agency  Adjudication  dnd  Determination 
on  Federal  Agency  Discnmination  Complaint 
.ADpedls 

2  L  ■■^-■vijr.  A /.^onzation.  General 
f  ■ii.'iS'-.  He'"ym.'nfndation3. 

Note:  Any  matter  not  discussed  or 
concluded  may  be  earned  over  to  a  later 
mceiing  i  In  addition  to  publishing  notices  on 
t.^e  EEOC  Commission  meetings  m  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  ad\ance  on  future  Commission 
sessions  Please  telephone  (202)  634-6748  at 
ail  times  for  further  information  on  these 
meetings  ) 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Frances  M.  Hart, 
F.Kp.Lifive  Officer  on  (202)  634-6748, 

Dated  September  8. 1988. 
Frances  M.  Hart, 

F'.--i  utive  Officer.  Executive  Secretariat. 
i^'R  Doc  88-20939  Filed  9-9-88;  4:01  pm] 

SILLING  CODE  6750-06-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  10:00  a.m..  Friday. 

September  16,  1988. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets. 
\U  ,  Washmgton.  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

rfieral  Re9fr\e  Bank  And  Branch 
..    '  I  ur  appointments.  (This  item  was 


ongmally  announced  for  a  closed  meeting  o:i 
September  6,  1988.) 

2  Proposals  regarding  fees  for  directors  of 
Federal  Reserve  Banks. 

3  Review  of  the  Board's  compensation 
project  and  related  personnel  matters 

4.  Personnel  actions  (appointments, 
promotions,  assif^nments,  reassignmenis.  ami 
salary  actions)  mvolving  individual  Federal 
Reserve  System  employees. 

5.  Any  item  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION  Mr  )aspph  R.  Coyne. 
Assistant  to  the  Board,  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximntely  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  banit 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  September  8.  1988 

James  McAfee. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-20852  Filed  9-8-88;  4:53  pm) 

BILLING  CODE  831l>-0t-« 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TtME  AND  DATE:  12:00  noon.  Monday. 
September  19,  1968. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets. 
M/V'..  Washington,  DC  20551. 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED: 

1,  Persofuifi  diAiuiia  lutitdjinlmenls, 
promotiODs.  assignments,  reassignment 8.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  jubeph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated  September  y.  1988. 

fames  McAfee. 

Associate  Secretary  of  the  Boord- 

|FR  Doc.  88-20935  Filed  9-9-88  4K»  pm) 

BILLING  COOe  6210-OVM 


NUCLEAH  RtGULATOHV  COMMISSION 

DATE:  V\.jeks  nl  Septemtier  12.  19.  26. 
and  October  3.  1988. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike.  Rockville. 
Man'land. 

STATUS:  Op.*n  and  CluSrd 
MATTERS  TO  BE  CONSIDERED: 
Week  of  September  12 
Stonday.  September  12 
2:00  p. m 
Briefing  on  Severe  Accident  Policy  for 

Future  Light  Water  Reactors  (Public 

Meeting] 

Fnday .  September  16 
10:00  a. m 

Briefing  on  Status  of  Efforts  To  Develop  a 
Below  Regulatory  Concern  Policy  (Publu 
Meeting) 
11:30  a. m 

Aftirmalion/Discussion  and  Vote  (Publit: 
Meeting) 

a  Decisions  on:  (i)  Rule  Waiver  Petition 
Seeking  a  Financial  Qualifications 
Review  in  Seabrook  and  (2)  Petition  for 
Review  of  ALAB-895  (Tentative) 

b  Final  Rule  on  Emergency  Planning  and 
Preparedness  Requirements  for  Nuclear 
Power  Plant  Fuel  Loading  and  Initial  Low 
Power  Testing  (Tentative) 

Week  of  September  19— Tentative 

There  are  no  Commission  meetings 
scheduled  for  the  Week  of  September  19 

Week  of  September  26~Tentativa 

There  are  no  Commission  meetings 
scheduled  fur  the  Week  of  September  2tt 

Week  of  October  3— TenUtive 
Wednesday,  Octobers 
10:00a.m. 
Briefing  on  Status  of  Policy  Statement  on 

Training  and  Qualifications  [f*ublic 

Meeting) 

Friday.  October  7 
10:00  am 

Briefing  on  Status  of  Reactor  Operator 
Requalification  Program  (Public  Meeting) 
11.30a,m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
2:00  p.m, 

Brieftng  on  Status  of  Peach  Bottom  (Public 
Meetmg) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  (his  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date 
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TO  VERIFY  THE  STATUS  OF 
MEETINGS  CALL  (RECORD1NG)-H301) 

40:-O2P2 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  William  Hill.  (301)  492- 

William  M Hill.  Jr.. 
Office  of  the  Secretary. 
September  8. 1988. 

IFR  Dor.  88-20916  Filed  9-9-88:  3:28  pml 
BILUNG  CODC  7&90-01-W 


35410 


Corrections 


This  section  o*  the  FEDERAL  REGtSTER 
contains   editorial   correctioris   of   pfeviously 
published    Presidential.    Rule.    Prooosed 
Rule,    and    Nonce   documents    arxl    voturnes 
0*   the   Code  of   Federal   Reguiarioris 
These   correctjons  are  preoared   by   the 
0+tice    Qt    the    Federal    Register     Agency 
prepared    cor-ections    are    issued    as    signeri 
docurneris  and   appear  m   the  appropna'e 
document   categories   elsewhere   \r   the 
issue 


GENERAL  SERVICES 

ADMINISTRATION 


41  CFR  Part  101-40 
(FPMR  T»mp.  Reg.  G-51  i 


Use  of  Carrier  Contractors  for  Express 
Small  Package  Transportation 


Ir.  :•,;-  document  88-17301  beginning 
1  p.ige  29048  in  the  issue  of  Tuesday. 


August  2, 1988,  make  the  following 

corrections: 

1.  On  page  29048.  in  the  first  column, 
in  the  fourth  line  from  the  bottom, 
"invoicer"  should  read  "invoice". 

2.  On  the  same  page,  in  the  second 
column,  in  the  fourth  complete 
paragraph,  in  the  10th  line.  "31  U.S.C. 
390(5r  should  read  "31  U.S.C.  3903(5)" 

3.  On  page  29049.  in  the  second 
column,  in  the  first  paragraph,  in  the 
22nd  line,  "contracting"  should  read 
"contacting". 

4.  On  page  29050,  in  the  second 
column,  under  Oregon,  in  the  third  line, 
the  telephone  number  should  read  "(503) 
257-3551". 

BILLING  CODE  1505-01-D 


Federal    Rexister 

Vol.  53.  No.  177 

Tuesday.  September  13.  1988 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Regional  Administrator- 
Regional  Housing  Commissioner 

i  Docket  No   0-88-886; 

Acting  Manager.  Region  IV  (Atlanta); 
Designation  for  Nashville  Office 


In  notice  document  88-19578  beginning 
on  page  32945  in  the  issue  of  Monday, 
August  29. 1988,  make  the  following 
correction: 

On  page  32946.  in  the  first  column,  the 
10th  line  should  read  "1.  Director. 
Housing  Development  Division.". 

BILLING  CODE  1505-01-O 


Tuesday 
September  13, 


1988 


Part  11 


Environmental 
Protection  Agency 

40  CFR  Parts  261  and  302 

Hazardous  Waste  Management  System; 
tdentification  and  Listing  of  Hazardous 
Waste;  and  Designation.  Reportable 
Quantities,  and  Notification:  Fma!  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  261  and  302 

[FRL-3434-2J 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  and  Designation, 
Reportable  Quantities,  and  Nottflcatlon 

AGENCY:  En^ll^^nmentdl  Protection 

Agency. 

action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  today  amending  its 
regulations  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
by  relisting  as  hazardous  certain  wastes 
generated  from  metal  smelting 
operations.  These  wastes  were 
previously  listed  as  hazardous;  however, 
the  listings  were  suspended  by  the 
Agency  in  response  to  the  enactment  of 
the  "Bevilie  Amendment."  The  Agency 
is  today  removing  the  suspensions  in 
direct  response  to  a  court  order. 
Specifically,  the  Agency  is  adding  six 
wastes  to  the  list  of  hazardous  wastes 
from  specific  sources  (40  CFR  261.32). 
The  Agency  is  also  amending  the 
regulations  promulgated  under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA)  at  40  CFR  Part  302.  which 
designates  these  wastes  as  CERCLA 
hazardous  substances  and  estabUshea 
the  reportable  quantities  applicable  to 
these  wastes. 

The  effect  of  removing  the 
suspensions  and  thereby  relisting  these 
SIX  wastes  as  hazardous  is  to  subject 
them  to  the  hazardous  waste  regulation 
requirements  of  Parts  262  through  266. 
270,  271.  and  124  of  this  chapter,  and  to 
the  notification  requirements  of  section 
3010  of  RCRA. 

dates:  This  final  rule  is  effective  March 
13,  1989, 

FOH  FURTHER  INFORMATION  CONTACT: 

Fur  further  information  on  this  hsting 
action,  contact  the  RCRA /Super  fund 
hotline  at  (800)  424-9346  (toll  freej  or 
David  Topping  at  (202)  382-7737. 
ADDRESSES:  Copies  of  materials 
relevant  to  this  rule  are  located  in  the 
Docket  at  U-S.  EFA.  401  M  Street.  SW., 
Washington,  DC  20460.  The  docket 
number  for  this  rulemaking  is  F-fl8- 
SVVRF-FFFFF  The  docket  is  located  in 
?he  sub-basement:  the  pubUc  must  make 
an  appointment  in  order  to  review  them 
by  calling  (202)  475-9327.  The  docket  is 
available  for  inspection  from  9:00  a.m.  to 
4:00  p  m..  Monday  through  Friday.  The 
public  may  copy  materials  in  the  docket 
at  s  cost  of  $0.15  per  page. 


supptfMErrrARY  information: 

I  Background 

A  History 

B.  Court  Decision 
H.  Deicrlption  of  and  Rationale  for  Today's 
Action 

A.  Idai  Suspensions  are  Lifted 

B  Primary  Copper  Smelting  and  Refimng 

C  Pnmar>-  Lead  Smelting 

D  Primary  Zinc  SmelUng  and  Refining 

F.  Pnmary  Aluminum  Reduction 

F  FerroalloyB 

G  IdentificaUon  of  Impact  on  Regulated 
Community 
111.  Future  Action  on  these  Listings 

IV  State  Authority 

A.  Applicabiltty  of  Rules  in  Authorized 

Slates 
B  Effect  on  State  Authorizations 

V  CERCLA  Designation  and  Reportable 

Quantities 
VI,  Economic  Impact  Analysis 

A.  Scope  and  Coverage  of  Economic 
Analysis 

B.  Methodology  and  Data  Gathering 

C.  Costs  of  Compliance 

D.  Economic  Impacts 

1.  Production  Costs  and  Prices 

2.  Capital  Investment  and  Rates  of 
Return 

3.  Plant  Closures  and  Employment  Losses 

4.  Compliance  with  Executive  Order 
12291 

Vn.  Regulatory  Flexibility  Act 
VIIL  Effective  Date 

A.  Notice  and  Commeni  Requirements 

B.  NotiHcaUon 

C.  Compbance  Dates 

1.  Interim  Status  in  Unauthorized  States 
2  interim  Status  in  Authorised  States 
IX.  Paperwork  Reduction  Act 
List  of  Subjects 

1.  Background 

A.  History 

On  December  18. 1978  (43  FR  58946). 
EPA  proposed  its  initial  regulations  for 
hazardous  waste  management  under 
Subtitle  C  of  RCRA.  These  proposed 
regulations,  among  other  things, 
identified  a  universe  of  so-called 
"special  wastes"  that  are  generated  in 
large  volumes,  were  thought  to  pose  less 
of  a  hazard  than  other  hazardous 
wastes,  and  were  thought  to  not  be 
amenable  to  all  of  the  control  techniques 
proposed  for  other  types  of  RCRA 
hazardous  wastes.  EPA  identified  waste 
materials  from  the  "extraction, 
beneficialion,  and  processing  of  ores 
and  minerals,"  i.e..  mining  waste,  as  one 
such  "special  waste"  under  the 
proposed  regulations. 

Then,  on  May  19. 1980.  EPA 
promulgated  the  final  hazardous  waste 
management  regulations.  In 
promulgating  these  regulations,  the 
Agency  did  not  finalize  the  "special 
waste"  category.  The  Agency's  basis  for 
this  was  twofold:  (1)  The  extraction 
procedure  (EP)  toxicity  and  corrosivity 
characteristics  had  been  narrowed  to 


exclude  most  "special  wastes"  from 
control  and  (2)  the  Agency  was 
expecting  to  promulgate  tailored 
standards  for  land  disposal,  as  needed, 
in  future  regulations.  However,  at  the 
same  time  and  shortly  thereafter.  EPA 
hsled  as  hazardous  (as  an  interim  final 
rule)  eight  wastes  thai  are  generated 
from  pnmary  metal  smellers  (45  FR 
33112.  May  19.  1980.  and  45  FR  4783Z 
July  16. 1980),  including  the  six  waste 
streams  listed  by  today's  notice. 

On  October  21.  1980.  Congress 
enacted  Pub.  L.  96-482.  which  included 
various  amendments  to  RCRA.  Section 
8002  was  amended  to  include  subsection 
(p).  which  required  the  Administrator  to 
study  the  adverse  effects  on  human 
health  and  the  environment,  if  any.  of 
waste  from  the  disposal  and  utilization 
of  "solid  waste  from  the  extraction, 
beneficialion.  and  processing  of  ores 
and  minerals,  including  phosphate  rock 
and  overburden  from  the  mining  of 
uranium  ore,"  and  submit  a  Report  to 
Cor\gres8  on  its  findings  by  October  Zl, 
1983.  Section  7  of  these  amendments 
(the  "Bevill  Amendment")  amended 
section  3001  of  RCRA  to  exclude  these 
wastes  from  regulation  as  hazardous 
wastes  under  Subtitle  C  of  RCRA 
pending  completion  of  the  studies  called 
for  in  sections  8002  (0  and  (p). 

On  November  19. 1980.  Ei'A  published 
an  interim  final  amendment  to  its 
hazardous  waste  regulations  to  reflect 
the  mining  waste  exclusion.  In  this 
notice,  EPA  explained  that  it  interpreted 
the  exclusion  to  include  "solid  waste 
from  the  exploration,  mining,  milling. 
smettmg,  and  refining  of  ores  and 
minerals"  (45  FR  76619).  EPA  also 
indicated  that  it  intended  to  reconsider 
its  interpretation  of  the  exclusion  in  the 
future,  particularly  as  it  applied  to 
smelting  and  refining  wastes.  The  notice 
also  indicated  that  any  subsequent 
action  to  narrow  the  scope  of  the 
exclusion  would  be  through  rulemaking. 

To  be  consistent  with  its 
interpretation  of  the  scope  of  the 
exclusion  expressed  in  the  November 
19, 1980  notice,  the  Agency  suspended 
the  listings  for  five  smelter  wastes 
which  it  promulgated  as  final-final  on 
November  12. 1980  [see  45  FR  76618J;  in 
addition,  on  January  16. 1981,  the 
Agency  suspended  the  other  wastes 
which  were  promulgated  as  interim  final 
on  July  16.  1980.  In  suspending  all  of 
these  listings,  the  Agency  made  it  clear 
that  although  these  wastes  met  the 
criteria  for  listing  in  40  CFR  261.11.  they 
appeared  to  come  within  the  ambit  of 
the  "Bevill"  exclusion. 

In  1984.  several  environmental 
organizations  challenged  EPA's  failure 
to  complete  the  required  studies  under 
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sections  8002  (f)  and  (p)  by  the  statutory 
deadline  Concerned  Citizens  of 
Adamstown  v.  EPA,  Civ.  No.  64-3041. 
(D.D.C.).  As  a  result,  the  District  Court 
ordered  EPA  to  complete  the  studies  and 
to  take  action  on  a  planned  proposed 
rulemaking  reinterpreting  the  scope  of 
the  mining  waste  exclusion. 

On  October  2. 1985.  under  the  court 
order  in  Adamstown,  EPA  proposed  to 
narrow  the  scope  of  the  mining  waste 
exclusion  (50  FR  40292).  In  preparing 
this  proposed  reinterpretation.  EPA  was 
unat)le  to  find  any  accepted  standard 
definitions,  ie..  plain  meanings,  for  the 
terms  of  the  mining  waste  exclusioa 
particularly  the  term  "processing." 
Therefore.  EPA  next  looked  to  the 
legislative  history  to  aid  In  defining  the 
intended  scope  of  the  mining  waste 
exclusion.  The  Agency's  re\iew 
indicated  that  the  exclusion  was 
intended  to  cover  the  category  of  wastes 
that  were  designated  as  "special 
wastes"  in  the  proposed  hazardous 
waste  regulations  at  43  FR  58946 
(December  18. 1978).  These  'apecial 
wastes"  included  "solid  wastes  from  the 
extraction,  beneficiation.  and  processing 
of  ores  and  minerals."  As  mentioned 
earlier.  EPA  interpreted  "special 
wastes"  to  be  those  that  are  generated 
in  large  volumes  and  pose  less  of  a 
hazard  than  other  hazardous  wastes. 
EPA  adopted  this  "high  volume,  low 
hazard"  concept  as  the  basis  for  the 
proposed  reinterpretation.  Specifically, 
EPA  proposed  to  reinterpret  the 
exclusion  so  that  red  and  browm  bauxite 
refining  muds,  phosphogypsum.  slag 
from  phosphorous  reduction,  and  slag 
from  primary  metal  smelters  would  be 
the  only  processing  wastes  covered  by 
the  mining  waste  exclusion  because 
EPA  believed  these  were  the  only 
processing  wastes  that  met  the  "special 
waste  "  criteria.  However.  EPA 
requested  that  commenters  identify  any 
other  processing  wastes  that  met  the 
"special  waste"  criteria  and.  therefore, 
should  remain  within  the  mining  waste 
exclusion. 

Under  this  proposed  reinterpretation. 
the  suspension  of  the  six  smelter  waste 
listings  would  be  removed  since  they 
would  no  longer  be  considered  "special 
wastes".  Therefore,  the  notice  proposed 
to  rehst  the  six  smelter  wastes.* 

Subsequently,  on  October  9, 19B6.  the 
Agency  announced  that  it  was 
withdrawing  its  proposed 
reinterpretation  (51  FR  36233).  The 


'  The  iwo  othef  wast«  itreamn  suspended  in  IBSI 
(K067  and  K<)&0).  were  nut  proposed  for  retislmf  in 
19BS  and  arc  not  reliilpd  hen  today  As  explained 
tn  198S.  these  two  waste  stmimB  do  not  meet  EPA'i 
currrnl  definltioii  of  solid  waste  (see  50  PR  WUSS- 
971 


Agency  explained  that  it  was 
withdrawing  the  reinterpretation 
because  the  terms  "high  volume"  and 
"low  hazard"  bad  not  been  quantified  in 
the  proposal  and.  therefore,  the  Agency 
was  unable  to  determine  the  status  of 
adiiitional  wastes  nominated  by 
commenters  as  "special  wastes"  (51  FR 
36234|  While  it  did  not  view  the  "high 
volume,  low  hazard"  standard  as 
inherently  unsound.  EPA  pointed  to 
various  definitional  problems  it  faced  in 
determining  how  to  group  and  classify 
these  wastes.  The  Agency  concluded 
that  its  proposal  had  to  be  v^nthdrawn 
because  it  failed  to  set  out  "practically 
applicable  criteria  for  distinguishing 
processing  from  non-processing  wastes" 
and  because  there  was  insufficient  time 
to  repropose  a  rule  in  light  of  the 
Adamstown  deadUne.  The  withdrawal 
of  the  proposed  reinterpretation 
effectively  continued  the  suspension  of 
the  six  smelter  waste  listings. 

Subsequently,  two  suits  were  filed 
against  EPA  challenging  the  Agency's 
decision  to  withdraw  its  proposed 
reinterpretation  of  the  mining  waste 
exclusion.  The  cases.  Environmental 
Defense  Fund  V  EPA.  No.  86-1584  (D.C 
Cir.)  {"EOF']  and  Hazardous  Waste 
Treatment  Council  v.  EPA.  No.  86-1691 
(D.C.  Cir.)  were  decided  on  fuly  29. 1988. 

5.  Court  Decision 

The  U.S.  Court  of  Appeals  for  the  DC. 
Circuit  ruled  in  EDF  \.ha\  EPA's  decision 
to  withdraw  the  proposed 
reinterpretation  and  failure  to  relist  the 
six  smelting  and  refining  wastes  was 
arbitrary  and  capricious.  The  Court 
found  that  EPA's  inclusion  of  ail 
smelting  and  refining  wastes  in  the 
"Bevill"  exclusion  for  ore  processing 
wastes  was  "impermissibly  overbroad" 
and  contrary  to  Congressional  intenL 
EDFv.  EPA.  No.  86-1584  (D.C  Cir.  fuly 
29, 1988).  slip  op.  at  20.  While  the  court 
conceded  that  the  statutory  term 
"processing"  is  ambiguous,  the  Court 
nonetheless  found  EPA's  interpretation 
to  be  unreasonable  in  light  of  "clear" 
legislative  history  that  suggested  that 
Congress  had  intended  the  Bevill 
Amendment  to  be  limited  to  those  ore 
processing  wastes  which  meet  EPA's 
1978  "special  waste"  concept,  i.e..  those 
solid  wastes  which  are  high  volume  end 
low  hazard.  Id.  at  22,  25-26. 

The  Couri  also  rejected  EPA's 
justification  for  withdrawal  of  the 
proposed  reinterpretation.  The  Court 
noted  that  EPA  could  have  asked  the 
distnct  court  for  additional  time  to 
refine  its  1965  proposal.  By  withdrawing 
the  proposed  reinterpretation  in  He 
entirety,  including  the  relisting  of  the  six 
smelter  wastes,  EPA  failed  to  meet  its 
statutory  obligation  either  to  study 


smelting  and  refining  wastes  under 
6002{p}  or  to  reinterpret  the  scope  of  the 
exclusion.  Slip  op.  at  26-29. 

In  its  order  for  rehef,  the  Court 
directed  EPA  to  relist  the  six  smelter 
wastes  by  August  31. 1988.  The  Court 
noted  that,  regardless  of  the  status  of 
any  additional  processing  wastes,  the 
six  smelter  wastes  clearly  would  not  fii 
any  definition  of  "high  volume,  low 
hazard."  Slip  op.  at  30.  In  summary,  the 
Court  found  that  the  six  wastes  cannot, 
as  a  matter  of  law,  be  excluded  from 
regulation  under  the  Bevill  amendment 
and  must  he  regulated  under  Subtitle  C 
if  they  meet  the  listing  or  identification 
criteria  for  hazardous  wastes  under  40 
CFR  261.10  and  26111. 

In  addition  to  relisting  the  six  wastes. 
EPA  must,  by  October  15th.  propose 
which  "high  volume,  low  hazard" 
wastes  from  ore  processing  it  will  study 
under  section  B002(p)  of  RCRA.  EPA 
must  finalize  that  proposal  by  February 
15, 1989,  and  submit  a  Report  to 
Congress  on  the  large-volume  processing 
wastes  on  the  final  February  15lh  list  by 
July  31. 1989.'  In  a  forthcoming  Federal 
Re^ster  notice.  EPA  will  propose  new 
criteria  for  determining  which  ore 
processing  wastes  are  "high  volume,  low 
hazard"  and  will  designate  those  wastes 
which  meet  the  criteria  for  study  under 
section  8002{p). 

11.  Description  of  and  Rationale  for 
Today's  Action 

A.  J981  Suspensions  are  Lifted 

As  directed  by  court  order.  EPA  is 

today  reinstating  the  hazardous  waste 
listing  for  six  wastes  associated  with 
smelting  operations  (see  Table  1).^ 
These  wastes  were  originally  listed  on 
May  19. 1980.  and  fuly  16.  isi&o.  but  were 
suspended  from  the  listing  regulations 
after  the  Bevill  Amendment  was  enacted 
(see  45  FR  76618.  November  19. 1980.  46 
FR  4615.  January  16.  1981.  and  46  FR 
27473.  May  20. 1981).  As  a  result  of 
today's  action,  the  six  wastes  are  again 


'  In  Its  July  29  opmton.  the  Court  mitiully 
mandated  deadlines  of  August  31. 196ft  December 
31. 19S8:  and  )anuar>'  31. 1909.  respectively.  On 
August  23.  ttie  Court  ftranled  In  part  EPA's  pvUUon 
for  rehearing  and  modified  the  schedule  io  the  one 
listed  above. 

'  In  a  letter  dated  August  26. 1966  from  counsel 
tor  Phelps  Dodge  CorporaUoo.  they  tug^ei ted  that 
the  Agency  could  meet  the  tvceni  order  of  the 
Uolled  Suilefi  Caort  of  Appeal  ordering  EPA  lo 
r<.-guU<e  six  mineral  pmcessuig  wasiv«  as 
hmardaut  ny&stea  under  Subtitle  C  of  RCRA  t»> 
Simply  remox'in^  these  wefite>  Irom  the  Bevill 
evclu8i(?n  and  not  relisting  the  waeiei  The  Apancy 
wt^het  lo  dtirify  thai  tti  decikion  to  Itit  Ihe^e 
wastes  today  U  based  on  its  evaluatian  of  (he  listing 
cntene  |i>.,  Ihese  wfislee  ere  hazardciui)  egiwell  as 
the  court  finding  that  these  wastes  are  not  Bevill 
wastes.  For  Further  diKussion.  nee  Section  III  of  this 
preamble 
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defined  as  hazardous  wastes  based 
upon  the  reasons  set  forth  in  the  May  19 
and  (uly  16. 1980.  listings  {see  45  FR 
33113,  45  FR  47834.  and  the  associated 
Listing  Background  Documents  for  these 
waste  streams). 

Table  i.— Smelter  Wastes  Usteo  as 
Hazabdous 


EPA 
HazaftJous 
waste  ^to 


'*nmafy  COpoer     K064 


Pf-mar^  tead  . 


PnmafV  ztrc  K066 


Aodptmi 
Mow- 

Btudge 

resutting 
from  the 
ttuckeo- 
Ingor 


copper 
produc- 

ttOfl. 

S<jriac« 
Impound- 


Burfac* 

impound- 
montsat 
pnmary 


Primary  K088 

•kinxnum. 


Pe^oditoys  KOSO 


faOMes. 

Sludge 
itom 
treat- 
ment o* 
pfOCOSS 

wasle- 
Mfater 
and/or 
acid 
plant 
blow- 
down 

prtmanf 
bnc 

produc- 
too 
Scwnt 

potiKion 

trom 

primary 

aium»> 
num 

reduction. 
Emission 
control 
duator 


rommm- 


(T) 


Ta81£  1— Smelter  Wastes  Listed  as 
Haza  r  dou  s — Co  n  ti  nued 


Indusay 

EPA 
hAzwdoue 

tnsMNo. 

Hazardous 
wasie 

Haiafd 
coda' 

K09, 

ErasMn 
oomral 
duMor 
iludg* 

Iram 
Idndctv- 

produc- 
Ikm. 

m 

>  Hazard  coda  "T*  indicates  that  the  waste  it 
Hsted  due   to   rts  toxtcity    {see   40   CTR   261  3(b)) 

In  addition  to  listing  the  six  wastes  as 
hazardous  at  40  CFR  261  32.  EPA  is 
amending  the  definition  of  the  mining 
waste  exclusion  found  at  40  CFR 
281,4[hl(7I  to  further  clarify  that  these 
six  wastes  do  not  meet  the  definition  of 
"processing  of  ores  and  minerals."  In 
response  to  the  Court's  order.  EPA  will, 
by  October  15,  1988  propose  additional 
amendments  to  this  paragraph  to 
specifically  list  only  those  processing 
wastes  which  do  Fall  within  the 
exclusion  accordingly  to  the  "high 
volume,  low  hazard  "  criteria  which  EPA 
is  in  the  process  of  developing. 

B.  Primary  Copper  Smelting  and 
Refining:  EPA  Hazardous  Waste  No. 
K064—Acid  Plant  Blowdown  Slurry/ 
Sludge  Resulting  from  the  Thickening  of 
Blowdown  Slurry  (T) 

Acid  plant  blowdown  slurry/sludge, 
resulting  from  the  thickening  of 
blowdown  slurry,  is  a  waste  stream 
generated  at  facilities  where  primary 
copper  is  smelted  in  a  reverberatory 
furnace.  The  waste  arises  from  the  acid 
plant,  which  constitutes  the  principal 
controller  for  removal  of  sulfur  dioxide 
from  furnace  and  converter  off -gases. 
The  blowdown  slurry  from  the  acid 
plant  is  often  thickened  and  the  bulk  of 
the  solids  content  recycled  to  the 
reverberatory  furnace.  The  overflow 
from  the  thickener  contains  both 
suspended  and  dissolved  solids.  The 
suspended  solids  are  sel'led  in  surface 
impoundments  and  recycled  to  the 
smelter  the  dissolved  solids  are 
discharged  with  the  surface 
impoundment  effluent,  often  to  a  laiHngs 
pond.  It  18  the  thickened  slurry,  the 
settled  suspended  solids  from  the 
thickener  overflow,  and  the  sludges  that 
form  from  the  dissolved  solids  in  the 
thickener  overflow  that  are  the  subject 
of  this  listing  The  Agency's  decision  to 
subject  these  wastes  to  RCRA  Subtitle  C 
requirements  includes  consideration  of 
the  following  factors: 


1.  Acid  plant  blowdown  slurry 
contains  high  concentrations  of  the 
heav7  metals  lead  and  cadmium. 

2.  Lead  and  cadmium  are  toxic  and 
are  included  in  the  list  of  hazardous 
constituents  at  Appendix  VUI  of  40  CFR 
Part  281. 

3.  A  solubility  study  has  indicated 
that  lead  and  cadmium  can  be  leached 
from  these  wastes  by  even  a  mild 
(distilled  water)  leaching  medium. 
Therefore,  even  under  mild  conditions, 
the  possibility  of  ground  water 
contamination  via  leaching  exists  if 
these  wastes  are  improperly  disposed. 
Further,  lead  and  cadmium  do  not 
degrade,  so  that  contamination,  and  the 
potential  for  contaminant  contact  with 
living  receptors  will  be  long-term. 

These  and  other  factors  considered  by 
the  Agency  are  explained  in  the  Listing 
Background  Document  for  Primary 
Copper  Smelting  and  Refining. 

C.  Primary  Lead  Smelting:  EPA 
Hazardous  Waste  No.  K065~Surface 
Impoundment  Solids  Contained  in  and 
Dredged  from  Surface  Impoundments  at 
Primary  Lead  Smelting  Facilities  (T) 

The  smelting  of  primary  lead  produces 
a  number  of  waste  streams  and  slurries. 
including  acid  plant  blowdown.  slag 
granulation  water,  and  plant  washwater. 
These  wastewaters  and  slurries  are  sent 
to  treatment  and  storage  or  disposal 
impoundments  lo  settle  or  precipitate 
out  the  sohds.  These  solids  may  be  left 
in  the  lagoons,  or  they  may  be 
periodically  dredged  and  disposed  of  or 
recycled.  The  Agency's  decision  to 
subject  these  wastes  to  RCRA  Subtitle  C 
requirements  includes  consideration  of 
the  following  factors: 

1.  7*hese  solids  contain  significant 
concentrations  of  the  heavy  metals  lead 
and  cadmium. 

2.  Lead  and  cadmium  are  toxic  and 
are  included  in  the  list  of  hazardous 
constituents  at  Appendix  VIII  of  40  CFR 
Part  261. 

3.  Lead  and  cadmium  have  been 
shown  to  leach  from  samples  of  the 
waste  that  were  subiected  to  an 
extraction  procedure  designed  to  predict 
the  release  of  contaminants  into  the 
environment  If  the  wastes  are  not 
properly  managed,  leachate  could 
migrate  from  the  waste  disposal  site  and 
contaminale  underlying  dnnking  water 
sources.  Further,  lead  and  cadmium  do 
not  degrade,  so  that  contamination,  and 
the  potenUal  for  contaminant  contact 
with  living  receptors,  will  be  long-term. 

These  and  other  factors  considered  by 
the  Agency  are  further  explained  in  the 
Usting  Background  Document  for 
Primary  Lead  Smelting. 
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There  is  a  further  question  relating  to 
relisting  these  surface  impoundment 
solids — whether  they  can  be  classified 
as  "solid  wastes"  when  they  are 
destined  for  recycling  by  being 
reclaimed  to  recover  contained  lead 
values.  Based  on  information  compiled 
in  1965.  it  appears  that  large  percentages 
of  these  surface  impoundment  solids  are 
eventually  removed  from  surface 
impoundments  and  reclaimed,  albeit  the 
period  between  generation  and 
reclamation  often  extended  for  years. 
(50  FR  40297.  October  2. 1985.)  The 
Agency  also  anticipated  that  the 
percentage  of  surface  impoundment 
solids  bemg  reclaimed  could  decrease 
due  to  declining  lead  demand.  Id. 

In  response  to  the  court's  opinion  in 
American  Mining  Congress  v.  EPA.  824 
F  2d  1177  (D.C.  Cir.  1987).  RPA  has 
tentatively  interpreted  its  jurisdiction 
over  hazardous  secondary  material 
recycling  activities  to  exclude  those 
materials  that  are  reused  within  an 
industry's  on-going  production  process. 
Recycling  activities  involving  elements 
of  discarding,  on  the  other  hand,  can 
continue  lo  involve  solid  wastes.  (53  FR 
519.  January  8, 1988.)  EPA  also  proposed 
that  in  evaluating  whether  sludges  [such 
as  the  primary  lead  surface 
impoundment  solids  at  issue  here)  and 
by-producta  being  reclaimed  can  be 
considered  to  be  solid  wastes,  it  would 
evaluate  the  following  factors  bearing 
on  whether  the  material  wan  being 
discarded  or  was  bemg  used  as  part  of  a 
continuous  on-going  manufacturing 
process:  (a)  Whether  the  sludge  or  by- 
product is  t>'pically  recycled  on  an 
industry-wide  basis;  (b)  whether  the 
matenal  is  replacing  a  raw  material  and 
the  degree  to  which  it  is  similar  in 
composition  to  the  raw  matwial;  (c)  the 
relation  of  the  recovery  practice  to  the 
principal  activity  of  the  facility;  and  (d) 
whether  the  secondary  matenal  is 
managed  in  a  way  designed  to  minimize 
loss,  plus  other  relevant  factors.  (53  FR 
526)  EPA  had  previously  proposed  use 
of  these  same  factors  in  its  discussion  of 
whether  lo  list  the  primary  lead  surface 
impoundment  solids  in  the  October.  1985 
rulemaking  (50  FR  40.  296-297.) 

It  seems  clear  that  surface 
impoundments  in  the  primary  lead 
industry  are  not  part  of  the  primary  lead 
production  process,  and  that  the  solids 
in  these  impoundments  are  not  in- 
process  materials  but  rather  are 
generated  incidentally  in  the  course  of 
wastewater  treatment.  The  purpose  of 
surface  impoundments  in  the  primary 
lead  industry  is  to  provide  quiescent 
settling  to  remove  pollutants  from 
wastewater  before  discharge.  (Ponds  are 
sometimes  used  to  equahze  wastewater 


flow  into  treatment  units  as  well.) 
Indeed,  industry  characterized  its 
impoundments  as  wastewater  treatment 
units  in  all  of  its  submittals  to  the 
Agency  during  the  rulemaking  to 
develop  effluent  limitations  guidelines 
for  the  industry.  (The  industry's 
argument,  in  fact,  was  that  surface 
impoundments  are  essential  wastewater 
treatment  devices  in  the  primary  lead 
industry,  and  could  not  even  be  replaced 
with  tanks.)  Any  recovery  of  the  solids 
that  settle  out,  or  are  precipitated  out  of 
the  wastewater  routed  lo  these  surface 
impoundments,  is  thus  incidental  to  the 
principal  purpose  of  wastewater 
treatment.  Consequently,  these 
wastewater  treatment  impoundments 
are  RCRA  subtitle  C  regulated  units.* 

Another  way  of  ascertaining  whether 
these  surface  impoundment  solids  {i.e., 
wastewater  treatment  solids)  are  in- 
process  materials  or  wastes  is  lo 
compare  the  mode  of  handling  and 
storage  of  these  solids  with  the  way  raw 
materials  to  the  primary  lead  process 
are  handled  and  stored  before  smelting. 
The  surface  impoundment  solids  are 
stored  for  long  periods  of  time  (often 
years)  under  tens  of  millions  of  gallons 
of  water.  The  surface  impoundments  in 
which  they  are  generated  and  stored  are 
not  designed  to  hold  these  solids 
securely.  In  fact,  as  has  long  been 
documented,  surface  impoundments  are 
inherently  insecure  storage  units  with  a 
high  potential  for  contaminating 
groundwater.  (See,  e.g..  50  FR  40297.)  In 
contrast,  normal  lead  ores  are  stored 
securely  for  shori  periods  of  time  bwfore 
being  charged  lo  the  smelter,  to  the 
Agency's  knowledge  they  are  never 
stored  underwater.  Materials  held 
insecurely  undervsaier  for  long  periods 
of  time  in  a  manner  completely  unlike 
the  way  raw  materials  are  normally 
handled  in  the  industry  are  not  in- 
process  materials  and  are  being 
discarded,  in  the  Agency's  view.^ 
Indeed,  these  surface  impoundment 
solids  might  also  be  covered  by  the 
speculative  accumulation  provisions  in 
40  CFR  261.2(cl[4)  simply  due  lo  the 
length  of  time  they  are  accumulated 


•  See  leticr  from  DoujilaB  McAUisier  to  )ame» 
Berlow.  dated  May  27. 1963,  «nd  thp  memorandum 
from  Mark  Hereth  in  James  Berlow.  dated 
November  ZX.  1963  These  documenla  are  available 
III  ihe  public  docket  for  loday'a  notice. 

^  Once  these  wavtes  are  actually  removed  from 
thf  impoundment  and  smelted,  tfaey  would  no 
UmKer  be  Bub)ect  to  RCRA.  BssDmiog  they  are 
resmelted  tn  a  pninary  lead  process.  (See.  e.g-.  S3  I-'R 
ailSZ.  August  17.  isea.  explaimofc  Uie  principle  that 
a  listed  sludge  or  by-product  can  be  iiidi^nous  lo 
certain  processes  aiid  so  cease  being  waste  when  n 
actually  is  reclaimed.)  Surface  tmpoundmenls  in 
which  these  wastes  are  ftenerated  and  stored, 
however,  remain  regulated  units 


Given  that  the  purpose  of  surface 
impoundments  in  this  industry  is  lo  treat 
wastewater  and  not  to  serve  as  an 
adjunct  to  the  lead  smelting  process. 
EPA  does  not  need  to  base  iis  decision 
on  the  proposed  factors  discussed  in  the 
October  2. 1985  and  January  6. 1988 
proposals.  However,  the  Agency  notes 
that  its  decision  to  list  would  be  the 
same  were  it  to  rely  on  these  factors 
The  method  in  which  a  material  is 
handled  before  recycling  is  a  relevant 
decision  factor  (and  was  a  basis  for 
EPA's  proposed  decision  in  1985),  and  as 
discussed  above,  storage  of  long 
duration  in  insecure  suKace 
impoundments  is  not  commensurate 
with  calling  a  material  a  valuable  in- 
process  material  which  is  not  being 
discarded.' 

Other  issues  relating  to  whether  the 
materials  being  listed  today  can  be 
classified  as  solid  wastes  when  they  are 
recycled  are  addressed  in  a  separate 
background  document  entitled 
"Background  Information  for  Listing  of  6 
Smelting  Wastes — Solid  Waste 
Determination. '  This  document  is 
contained  in  the  public  docket  for 
today's  notice. 

D.  Primary  Zinc  Smelting  and  Refining: 
EPA  Hazardous  Waste  No.  K066— 
Sludge  from  Treatment  of  Process 
Wastewater  and/or  Acid  Plant 
Blowdown  (Tl 

In  primary  zinc  smelting  and  refining 
processes,  cadmium  and  lead 
contaminants  present  in  the  raw- 
materials  are  carried  through  numerous 
processes.  These  contaminants  are 
subsequently  found  in  sludges  generated 
by  treatment  of  process  wastewater 
and/or  acid  plant  blowdown.  It  is  these 
sludges  [i.e..  not  the  process 
wastewaters)  that  is  the  subject  of  this 
listing.  The  Agency's  decision  to  subject 
these  wastes  to  RCRA  Subtitle  C 
requirements  mcludes  consideration  of 
the  following  factors; 


■  EPA  noles  that  m  iis  iBSS  dei-iflioii  it 
distinguished  carefull>  Ijetween  the  lead  surfaw.- 
impoutidmenl  wastes  and  two  other  maienwlf 
lelectrolytic  anode  slime«,'sludge«  and  cfldmium 
plant  leach  residue)  from  pnmary  zinc  smelting, 
both  of  which  EPA  determined  would  nol  l>e  solid 
wastes  when  they  are  recycled.  This  i»  l»ecau»e  the 
malenal  are  recycled  (normally  in  the  process  froTn 
which  they  were  generated)  a  short  time  after  twirijt 
generated,  and  are  stored  in  a  manner  lo  avoid 
discarding  (storage  in  btns  or  concrete  baanu) 
before  they  are  recycled  The  Agency  found  Utat 
these  were  indeed  lo-process  materials  that  are 
more  commodity-like  than  waste-like  and  thus 
delermined  not  lo  list  them  (50  FR  4029^  |  EPA 
bebeves  the  distinction  between  these  malerialt 
and  the  pnmary  lead  surfiice  tmpoundmeni  aolids 
remains  valid 
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1.  The  wasies  contain  significant 
concentrations  of  the  heavy  metals 
cadmium  and  lead. 

2  Cadmium  and  lead  are  toxic  and 
dre  included  in  the  Ust  of  hazardous 
constituents  at  Appendix  Vlll  of  40  CFR 
Par:  261 

3  Cadmium  and  lead  have  been 
shown  to  leach  from  samples  of  thege 
wa3tP3  when  the  samples  were 
subjected  to  a  distilled  water  extraction 
procedure.  Therefore,  even  under  miid 
conditions,  the  possibility  of  ground 
water  contamination  via  teaching  may 
exi9t  if  these  wastes  are  mism-anaged. 
Further,  cadmium  and  lead  do  not 
degrade,  so  that  contamination,  and  the 
potential  for  contaminant  contact  wnth 
living  receptors,  wili  be  long-term. 

These  and  other  factors  considered  by 
the  Agency  are  further  explained  in  the 
Listing  Background  Document  for 
Pnmary  Zmc  Smelting  and  Refining. 

E.  Pnmary  Aluminum  Reduction:  EPA 
Hazardous  Waste  No.  K088— Spent 
Potliners  from  Primary  Aluminum 
Reduction  (Tl 

Primary  aluminum  metal  ta  produced 
by  the  electrolytic  reduction  of  alumina, 
an  aluminum  oxide.  This  process  takes 
place  in  carbon-lined,  cast-iron 
electrolytic  cells  kno%vn  as  "pots."  After 
continued  u»e,  the  carbon  poi  lining 
('  potlmer'  )  cracks  and  must  be  removed 
and  replaced  with  a  new  potlmer.  The 
Agency's  decision  to  subiect  these 
wastes  to  RCRA  Subtitle  C  requirements 
includes  consideration  of  the  following 
factors; 

1   Spent  potliners  from  primary 
cjluminum  reduction  may  contain 
Significant  amounts  of  iron  cyanide 
complexes.  EPA  has  detected  both  iron 
cyanide  complexes  (expressed  as 
cyanides)  and  free  cyanide  in  spent 
potliners  in  significant  concentrations. 

2.  Free  cyanide  is  extremely  toxic  to 
both  humans  and  aquatic  life  if  ingested. 

3.  Available  data  indicate  that 
significant  amounts  of  free  cyanide  and 
iron  cyanide  will  leach  from  potliners  if 
the  spent  potliners  are  stci'^d  or 
disposed  in  unprotected  piles  outdoors 
and  are  exposed  to  rainwater.  In  fact. 
the  leachability  of  cyanide  from 
potliners  is  evidenced  by  a  damage 
incident  in  which  private  wells  m  the 
vicinity  of  a  spent  potlmer  disposal 
facility  were  contaminated  wilh  cyanide 
(see  the  Listing  Background  Document 
for  Pnmary  Aluminum  Reduction).  In 
addition,  in  the  presence  of  sunlight,  the 
rvdnide  complexes  may  decompose  to 
release  highly  toxic  hydrogen  cyanide 
into  the  environment. 

These  and  other  factors  considered  by 
the  Agenr.y  are  further  explained  in  the 


Listing  Background  Document  for 
Pnmary  Aluminum  Reduction 

F.  Ferroalloys:  EPA  Hazardous  Waste 
Nos.  K090 — Emission  Control  Dust  or 
Sludge  from  Ferrochromiumsilicon 
Production  (T):  and  K091— Emission 
Control  Dust  or  Sludge  from 
Ferrochromium  Production 

These  wastes  are  generated  when 

particulates  entrained  m  the  reaction 
gases  given  off  by  electric  furnaces 
during  the  smelting  process  are  removed 
by  air  pollution  control  equipment.  Dry 
collection  methods  generate  a  dust 
while  wet  collection  methods  generate  a 
sludge-like  residue.''  The  Agency's 
decision  to  subject  these  wastes  to 
RCRA  Subtitle  C  requirements  includes 
consideration  of  the  following  factors: 
V  Emission  control  dust  and  sludges 
from  ferrochromiumsilicon  and 
ferrochromium  production  contain  high 
concentrations  of  chromium. 

2.  Chromium  Is  toxic  and  is  included 
in  the  list  of  hazardous  constituents  at 
Appendix  VIII  of  40  CFR  Part  261. 

3.  Chromium  has  been  shown  to  leach 
from  these  wastes.  Thus,  ground  waier 
contamination  could  occur  if  these 
wastes  are  mismanaged.  Further, 
chromium  does  not  degrade,  so  that 
contammatton.  and  the  potential  for 
contammanl  contact  with  living 
receptors,  will  be  long-term. 

These  and  other  factors  considered  by 
the  Agency  are  further  explained  in  the 
Listing  Back^ound  Do<:unient  for 
Ferroalloys. 

G.  Identification  of  Impact  on  Regulated 
Community 

The  community  to  be  regulated  under 
this  listing  action  is  composed  of 
facilities  that  electrolytically  refine 
copper  and  zinc  or  that  are  primary 
producers  of  lead,  lead  alloys,  aluminum 
metal,  and  specific  chrome-related 
ferroalloys.  This  community  will  be 
affected  in  two  ways  by  this  hsting: 
They  must  comply  with  EPA  generator 
requirements  found  at  40  CFR  Part  282. 
In  addition,  if  they  treat,  store,  or 
dispose  of  their  wastes  in  such  a  manner 
that  a  RCRA  pennit  is  required  under  40 
CFR  Part  270  they  must  obtain  a  permit 
and  comply  with  the  standards  found  at 
40  CFR  Parts  264  and  265  Finally, 
disposal  of  these  wastes  must  comply 
with  the  standards  to  be  promulgated 
under  the  land  disposal  restrictions 
(LDR)  program  (40  CFR  Part  266). 

Most  of  the  facilities  affected  by 
today's  rule  have  in  the  past  not  been 


'  The  defUuliOD  of  studffe  mclud*-!  uM  potluTion 
central  r«sidiM  |»ee  40  CFR  ZSaiO):  thcnfor*.  the 
rpftidue  oaaeraiad  by  boib  the  dry  and  wet 
coll^ttKHi  netbads  are  •todies  for  ih»  purpoMt  of 
the  IwKankiiM  wMta  ruJ«*. 


5ub)ec1  to  the  RCRA  hazardous  waste 
requirements  since  their  operations 
were  excluded  from  RCRA  regulation 
under  the  Bevill  Amendment.  Because 
these  facilities  will  become  generators 
of  hazardous  wastes,  they  will  have  to 
obtain  an  FlPA  identification  number 
and  comply  with  the  generator 
standards  contained  in  40  CFR  Part  262. 
in  addition,  if  any  of  these  facilities  will 
treat,  store,  or  dispose  of  these  wastes 
in  such  a  manner  that  will  require  them 
to  obtain  a  permit,  they  will  need  to 
submit  a  Part  A  application  and  notify 
pursuant  to  section  3010  of  RCRA  to 
obtain  mtenm  status  for  their  current 
hazardous  waste  Ireatmenl.  storage,  and 
disposal  operanons  and  subsequently 
apply  for  a  final  permit  under  RCRA 
Part  B  provisions  The  schedules  for 
these  requirements  are  contained  in 
section  VIII  of  today's  preamble. 

Completion  of  the  Pari  B  applications 
will  require  individual  facilities  to 
compile  and  develop  information  on 
their  on-site  waste  management 
operabons  including,  but  not  limited  to: 
Ground  water  monitoring  (if  land 
management  is  involved):  manifest 
systems,  recordkeeping,  and  reporting: 
closure  and  possibly,  post-closure 
requirements:  and  financial 
requirements.  The  Part  B  applications 
may  also  require  development  of 
engineering  plans  to  upgrade  existing 
facilities. 

In  addition  to  being  affected  by  the 
generator  and  permit  requirements,  as 
well  as  the  intenm  status  standards 
found  in  40  CFR  Part  265.  these 
segments  of  the  primary  metals  industry 
will  (m  the  future)  also  be  subject  to  the 
LDR  standards.  As  mandated  by  section 
3004[g|(4)  of  RCRA.  newly  listed  waste 
streams,  such  as  those  that  are  the 
subject  of  today's  nohce,  are  prohibited 
from  land  disposal  unless  EPA  develops 
standards  for  the  treatment  of  each  of 
the  waste  streams.  These  standards  are 
to  be  promulgated  within  six  months  of 
today's  final  rulemaking.  Under  EPA 
regulations,  standards  must  require 
treatment  of  the  wastes  to  a  level  or  by 
a  method  (hat  reflects  the  use  of  Best 
Demonstrated  Available  Technology 
before  they  can  be  land  disposed.  "Thus, 
one  future  implication  will  be  the  ban  on 
the  land  disposal  of  these  wastes  unless 
they  are  suitably  pretreated  prior  to  land 
disposal.  Also,  facilities  with  existing 
permits  and  permit  applications 
currently  treating,  storing,  or  disposing 
of  these  wastes  will  have  to  amend  or 
modify  their  permits  or  applications  to 
include  provisions  applicable  to  the 
management  of  one  or  more  of  the  six 
wastes  which  are  the  subject  of  today's 
ruiemaking. 
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in.  Future  Action  oo  These  Listings 

A.-j  explained  above,  today's  action 
pHipoves  the  suspension  on  the  1980 
listings  of  these  six  wastes.  As  a  result 
KPA's  determination  that  these  wastes 
are  hazardous  is  based  on  its  evaluation 
of  the  hazardousness  of  these  wastes  in 
1980.  Since  that  time  EPA  has  received 
additional  information  regarding  these 
six  wastes.  Some  of  these  data  were 
received  as  comments  to  EPA's  1985 
proposed  reinterpretation.  Other  data 
\vpre  received  more  recently  as  EPA 
was  preparing  an  8002(p)  study  and 
Report  to  Congress  on  these  wastes  and 
other  waste  streams  from  the  lead, 
copper,  zinc,  aluminum,  and  bauxite 
sectors."  The  post'1980  data  submitted 
to  ElPA  are  relevant  primarily  to  issues 
other  than  the  inherent  hazardousness 
of  these  six  wastes.  TTiey  include 
revised  waste  generation  rates,  current 
waste  management  practices  (including 
the  extent  to  which  the  wastes  are 
recycled],  and  industry  economic  data. 
To  a  lesser  degree.  EPA  has  received 
data  on  the  physical/chemical 
properties  of  these  wastes  and  their 
hazardousness. 

Since  the  issuance  of  the  Court's 
opinion,  EPA  has  conducted  a  review  of 
some  of  the  waste  characterization  data 
received  since  1980.  While  EPA  did  not. 
in  light  of  the  short  time-frame  for 
publication  of  this  rule,  exhaustively 
evaluate  all  of  the  post-1980  waste 
characterization  data  submitted,  the 
review  that  was  conducted  tends  to 
corroborate  and  confirm  that  the  six 
waste  streams  meet  the  criteria  for 
hazardousness  found  in  section  3001(a) 
of  RCRA.  EPA's  review  suggests  that  no 
data  have  been  submitted  which  would 
clearly  contradict  EPA's  1980  decision  to 
list  the  six  smelter  wastes,  i.e.,  no  data 
are  available  to  refute  the  basic 
conclusion  that  these  wastes  contain 
significant  concentrations  of  toxic 
constituents  and  that  the  constituents 
are  mobile  and  persistent.  Therefore. 
EPA  continues  to  beheve  that  each  of 
these  wastes  niseis  the  criteria  for 
listing  as  hazardous  waste  found  at  40 
CFR  261.11  and  sees  no  reason  not  to 
resume  the  19H0  Hstings  of  these  six 
wastes  at  this  time. 

EPA  nevertheless  intends  to 
thoroughly  evaluate  all  information  and 
comments  submitted  since  1980 
regarding  the  hazardousness  of  these  six 
wastes.  Responses  to  a  number  of  the 
comments  are  included  in  the  docket  for 
today's  notice.  The  Agency  will  respond 


*  In  llffhl  of  thf  Coiin'i  order  lo  rallH  Uic  ■!> 
nm«l(er  WBiles.  Bt'A  don  not  plan  lo  Romplele  and 
•ubmil  thl>  Hepurl  (o  CoitgreM  However.  w>nt«  of 
■))C  in'ormaliun  collpcled  will  b«  UBcd  lo  devrlop  a 
rtew  Rppurt.  as  required  by  the  Court'f  order 


to  the  remainder  of  the  comments  within 
the  next  few  months.  EPA  will  treat  any 
post-1980  submissions  as  a  petition  for 
rulemaking  to  reconsider  these  listings. 
EPA  will  publish  a  subsequent  Federal 
Register  notice  on  the  results  of  its  more 
detailed  evaluation  of  these  six  wastes 
pursuant  to  40  CFR  260.20.  That 
evaluation  will  consider  new  data 
received  in  a  timely  manner  as  well  as 
the  currently  available  data. 

IV.  Sute  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA.  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  Stale.  (See  40  CFR 
Part  271  for  the  standards  and 
requirements  for  euthorization.) 
Following  authorization,  EPA  retains 
enforcement  authority  under  sections 
3008.  7003.  and  3013  of  RCRA.  although 
authorized  States  have  primary 
enforcement  responsibility. 

Prior  to  HSWA.  a  State  with  final 
authorization  administered  its 
hazardous  waste  program  entirely  in 
lieu  of  EPA  administering  the  Federal 
program  in  that  Stale.  The  Federal 
requirements  no  longer  applied  In  the 
authorized  State,  and  EPA  could  not 
issue  permits  for  any  facilities  in  the 
State  that  was  authorized  to  permit. 
When  new,  more  stringent  Federal 
requirements  were  promulgated  or 
enacted,  the  Slate  was  obliged  to  enact 
equivalent  authority  within  specified 
time  frames.  New  Federal  requirements 
did  not  take  effect  in  an  authorized 
Stale  until  the  Slate  adopted  the 
requirements  as  State  law. 

In  contrast  under  section  3006{gl  of 
RCRA.  42  ll.S.C.  692d|g).  new 
requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  nun-authorized  Slates.  EPA  is 
directed  to  implement  those 
requirements  and  prohibitions  in 
authorized  States,  including  Ihe  issuance 
of  permits,  until  the  State  is  granted 
authorization  to  do  so.  While  States 
must  still  adopt  HSWA-related 
provisions  as  State  law  to  retain  final 
authorization,  the  HSWA  provisions 
apply  in  authorized  States  in  the  interim. 

B.  Effect  on  State  Authorizations 

Today's  final  listings  are  not  effective 
in  authorized  States  since  the  listings 
are  not  being  Issued  pursuant  to  the 
HSWA.  Thus,  RCRA  hazardous  waste 
management  standards  for  the  wastes 
listed  today  will  be  applicable  only  in 
those  States  that  do  not  have  interim  or 
final  authorization  by  the  effective  date 


of  this  regulation.  In  authorized  States. 
th'^  Btanderds  will  not  be  applicable 
until  the  State  rev  Ises  its  program  to 
adopt  equivalent  requirements  under 
State  law. 

40  CFR  271^1(e)(2}  requires  ihal 
Slates  that  have  final  authorizulion  mu&l 
modify  their  programs  to  reflect  Federal 
program  changes  and  must  subscquenth 
submit  the  modifications  to  EPA  (or 
approval.  The  deadline  by  which  the 
Stale  must  modify  its  program  to  adopt 
today's  rule  is  luly  1. 1990.  if  no 
statutory  change  is  needed  or  is  )uly  1, 
1991.  if  a  statutory  change  is  needed 
These  deadlines  can  be  extended  in 
certain  cases  (40  CFR  271.21le)(31).  Once 
EPA  approves  the  modification,  the 
State  requirements  become  Subtitle  C 
RCRA  requirements 

States  with  authorized  RCRA 
programs  already  may  have  regulations 
similar  lo  those  in  today's  rule.  These 
State  regulations  have  not  been 
assessed  against  the  Federal  regulations 
being  promulgated  today  to  determine 
whether  they  meet  the  tests  for 
authorization.  Thus,  a  State  is  not 
authorized  to  carry  out  these 
requirements  in  lieu  of  EPA  until  the 
State  program  modification  is  submitted 
to  EPA  and  approved.  Of  course.  States 
with  existing  standards  may  continue  to 
administer  and  enforce  their  standards 
as  a  matter  of  State  law. 

States  that  submit  offiaa!  .ippli cations 
for  final  authorization  less  than  12 
months  after  the  efiective  date  of  these 
standards  are  not  required  to  include 
standards  equivalent  to  these  standards 
in  their  application.  However,  the  State 
must  modify  its  program  by  Ihe 
deadlines  sot  forth  in  §  271.2He).  States 
that  submit  official  applications  for  final 
authorization  12  months  after  the 
effective  date  of  these  standards  must 
include  standards  equivalent  lo  these 
standards  in  their  application.  40  CFR 
271.3  sets  forth  the  requirements  a  Slate 
must  meet  when  submitting  its  final 
authorization  application. 

V.  CERCLA  Designation  and  Reportable 
Quantities 

The  wastes  listed  as  hazardous  in 
today's  rule  will,  on  the  effective  date, 
automelically  become  hazardous 
substances  under  section  101(14) 
CERCLA,  as  amended.  CERCLA  section 
1031al  requires  Ihat  persons  in  charge  of 
vessels  or  facilities  from  which  a 
hazardous  substance  has  been  released 
in  a  quantity  that  is  equal  lo  or  greater 
than  its  reportable  quantity  (RQ) 
immediately  notify  the  National 
Response  Center  (at  (800)  424-8802  or  at 
(202)  426-2675)  of  the  release. 
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Under  section  102(b)  of  CERCLA.  new 
RCRA  hazardous  waste  listings  that 
have  not  t>een  previously  designated  as 
hazardous  under  CERCLA  have  the 
gtatutonly  imposed  RQ  of  one  pound 
unless  or  until  adjusted  by  regulation.  In 
order  to  coordinate  the  RCRA  and 
CERCLA  rulemakings  wuh  respect  to 
new  waste  listings,  the  Agency  today  is 
promulgating  regulatory  amendments 
under  CERCLA  authoritj'  in  connection 
wiih  the  listins  of  wastes  K064,  K065. 
Ki:}66.  K088.  K090,  and  K091  The  Agency 
13  adding  was'ea  K0e4.  Koes.  K066,  K088, 
K090,  and  Krm  to  40  CFl?  302,4  the 
codified  list  of  CERCLA  hazardous 
substances  rfnd  publishing  (as  part  of 
!h!3  listing)  the  slatuo'v  RQ  of  one 
pound  for  each  of  the  wastes.  The 
Agency  may  propose  to  adjust  the 
statutory  one-pound  RQ  for  each  of 
these  wastes  m  a  future  rulemaking 
Such  adjustments  would  be  based  upon 
the  RQ's  of  the  hazardous  constituents 
in  each  of  the  Usted  wastes. 

\l.  Economic  Impact  .\nalysis 

In  1985.  the  Agency  conducted  cost 
ar.d  economic  impact  studies  to  analyze 
the  potential  impact  of  the  proposed 
reinterprelation  to  determme  whether 
the  regulation  would  have  been  a  major 
raiemaking  (under  Exeviutive  Order 
12291)  or  would  cause  significant 
i:npacts  on  smal!  business  (pursuant  to 
the  Regulatory  Flexibibty  Act).  Although 
EPA  determined  that  the  rule  was  not  a 
"major"  rule,  detaiJed  cost  and  impact 
studies  were  performed  in  1985  for  a 
substantial  portion  of  the  potentially 
affected  industry  sectors.  Although  not 
reportpd  on  separately  for  economic 
cost  and  impact  purposes,  the  six  waste 
sireams  subject  to  today's  hsting 
compnse  a  relatively  small  part  of  the 
sectors  and  waste  streams  studied  for 
the  1985  remterpretation  rule. 

EP.A  received  numerous  comments  on 
Its  1985  studies  Some  commentera 
'itated  that  the  Agency  had 
mischaracterizRd  the  economic  impact 
of  the  rule.  The  Agency  conducted  a 
de'ailed  review  and  made  extensive 
revisions  to  the  1985  cost  data. 
However,  those  revisions  would  not 
cause  the  Agency  to  change  its 
conclusion  that  the  original  1985 
proposed  remterpretation  ls  not  a 
ma)nr  rule.'  Since  today  s  mle  includes 
only  SIX  listed  waste  stredms  from  four 
of  the  affected  processing  sectors 
studied,  it  follows  that  todays  rule 
would  also  not  be  "major  " 

A.  Scope  and  Coverage  of  Economic 
Andysis 

The  Agency's  1965  economic  impact 
analysis  consisted  of  a  detailed 
compliance  cost  and  economic  unpact 


analysis  covering  ten  maior  primary 
metal  smelting  and  refining  sectors 
containing  a  total  of  110  operating 
facilities  producing  97  percent  of  the 
total  U.S.  nonferrouB  and  ferroalloy 
product  tonnage  in  1963.  These  sectors 
included,  among  others,  all  of  the 
sectors  with  previously  Listed  metallic 
ore  processing  wastes  (aiuminum. 
copper,  lead,  zinc,  and  ferroalloys}. 
According  to  U.S.  Bureau  of  Mines  and 
EPA  survey  data,  the  remaining 
nonferrous  production  is  contributed  to 
by  26  metals  sectors  (over  420 
fdcihlies) — many  of  them  by-product 
sectors — not  covered  in  the  detailed 
impact  assessment.  A  comprehensive 
but  non-detailed  evaluation  was  also 
conducted  for  these  metals 

B.  Methodology  and  Data  Gathering 

In  1984-85.  EPA  conducted  a  series  of 
technical  survey  and  sampling  studies 
covering  the  major  ore-processmg 
Industries  mentioned  above  to 
determine  the  volume  of  wastes 
generated,  identify  those  wastes  which 
could  be  hazardous  (because  they 
exhibit  one  or  more  of  the 
characteristics  defined  in  40  CFR 
261.20).  estimate  the  volume  of  these 
hazardous  wastes,  and  dehneate  the 
practices  used  to  manage  these  wastes. 
The  major  findings  are  summarized  in 
the  October  2. 1965  Federal  Register  and 
referenced  background  documents  (50 
FR  40296).  Based  on  the  technical  survey 
and  sampling  results,  a  ptant-by-plant 
waste  management  and  compliance  cost 
assessment  was  made  in  19B5  for  all  110 
facilities  in  the  sectors  studied, 
including  those  producing  the  six  listed 
wastes.  A  complete  discussion  of  the 
methodology  for  the  ten-sector  study 
can  be  found  in  the  October  2. 1985. 
preamble  to  the  rulemaking  (30  FR 
40298)  and  in  the  background  studies  for 
that  preamble. 

C.  Costs  of  Compliance 

In  the  1985  detailed.  lO-sector 
analysis.  EPA  identified  67 
manufacturing  facilities  that  would 
likely  have  incurred  increased  costs  to 
comply  with  the  1965  proposal.  Of  these 
67.  the  Agency  estimates  that  44 
facili'ies  would  have  incurred  coats 
solviy  or  partly  due  to  the  six  listed 
wjistes  (among  their  other  potentially 
hazardous  wastes)-  See  50  FR  40299 
From  the  1985  study,  the  six  wastes 
would  have  required  total  investment 
costs  for  compliance  of  about  $92 
million,  and  total  before  tax  armualized 
costs  of  about  $4.2  million.  During  1986. 
the  Agency  revised  ils  esiimales  to 
incorporate  new  data  received  during 
the  comment  period,  including  updated 
information  from  industries  and  the  U.S. 


Bureau  of  Mines,  and  modified  certain 
of  its  cost-estimatmg  assumptions  and 
methods.  Revised  [1966)  estimates  for 
the  six  hsted  waste  streams  totaled 
about  $12  million  in  before  tax  annual 
revenue  requirements. 

In  general,  it  was  found  that 
annualized  compliance  costs  would  vary 
considerably,  both  among  sectors  and 
among  individual  facihties  within  each 
sector.  See  50  fR  40299. 

D.  Economic  Impacts 

Based  on  the  compliance  cost 
estimates  and  other  economic  variables 
for  individual  facililies  in  each  of  the  10 
sectors  studied.  EPA  assesspd  several 
categories  of  possible  economic  impacts, 
including  efforts  on  production  costs 
and  prices,  intemationa!  trade,  total 
investment  reqtiirements.  profit  (return 
on  investment),  and  potential  for  plant 
closures  and  job  losses-  See  50  FR  40299. 
The  1965  economic  impact  analysis  was 
conducted  on  a  facility-wide  basis 
(including  all  potentially  affected 
hazardous  wastes,  not  just  those 
specifically  listed.  Therefore, 
quantitative  impact  conclusions  are  not 
available  (or  generally  practical  to 
deduce)  for  the  six  specific  listed 
wastes 

1  Production  Costs  and  Prices 

To  assess  relative  effects  on  total 
production  costs,  zero  pass-through  of 
compliance  costs  to  market  prices  was 
assumed,  whereas  to  assess  price 
changes  a  100  percent  pass-through  of 
compliance  costs  was  assumed. 
Therefore,  these  effects  should  be 
regarded  as  mutually  exclusive 
estimates  for  purposes  of  presenting 
extreme  possibilities.  For  the  most  part. 
these  sectors  compete  in  intemationa! 
markets  and  are  limited  in  their  ability 
to  pass  on  cost  changes  in  the  form  of 
price  increases. 

For  the  five  sectors  relevant  to  today's 
rule — aluminum,  copper,  zinc.  lead,  and 
ferroallys — the  Agency  estimated  in 
1986  that  the  average  increases  in 
production  cuois  and  prices,  due  to 
compliance  with  Subtitle  C,  would  be 
small  to  moderate.  For  zinc,  which  was 
the  most  affected  sector  the  effect  on 
cost  or  price  would  have  been  less  than 
1.5  percent  and  for  aluminum,  copper,  or 
lead,  the  effect  was  less  than  0.25 
percent.  Since  today's  rule  would  only 
contribute  a  portion  of  these  compliance 
costs,  the  effects  of  today's  rule,  taken 
alone,  would  be  less  than  those 
previously  estimated.  Because  of  these 
relatively  low  effects  on  pnces.  the 
study  did  not  explore  any  further  the 
possible  effect  on  international  trade- 
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2  Capital  Investment  and  Rates  of 

Return 

In  its  revised  1986  estimates,  the 
Agency  projected  the  average  initial 
investment  cost  for  compliance  as  a 
percent  of  normal  annual  capital 
expenditures  to  range  from  nominal 
(three  to  seven  percent)  in  the 
aluminum,  copper  and  lead  sectors,  to 
very  large  (40  to  65  percent)  in  the  zinc 
and  ferroalloys  sectors.  This  result  may 
be  partly  due  to  the  abnormally 
depressed  state  of  capital  expenditures 
in  the  1979-65  base  period  for  some  of 
these  sectors.  Non-growth  or  declining 
sectors  generally  can  be  expected  to 
show  very  high  ratios  in  this  column  due 
to  low  base  capital  investment  figures. 
These  estimates  were  also  based  on  the 
extreme  assumption  of  zero  passthrough 
of  costs  to  prices,  a  worst-case 
assumption  that  also  tends  to  increase 
these  ratios  somewhat 

Similar  reasoning  may  in  part  explain 
the  1986  estimates  regarding  the  Impact 
of  this  rule  on  rates  of  return  on 
investment.  In  general,  results  here  fell 
into  two  categories:  TTie  majority  of 
sectors  with  maximum  impacts  on  profit 
in  the  range  of  1  to  3  percent,  with  zinc 
and  ferroalloys  showing  compliance 
costs  in  the  range  of  8  to  36  percent  of 
reductions  in  rate  of  return  on 
investment.  In  part,  these  high 
percentages  were  due  to  higher  than 
average  RCRA  compliance  costs  and  in 
part  due  to  lower  than  average  baseline 
rates  of  return.  Again,  these  results 
reflect  the  effect  of  all  small  volume 
processing  wastes  and  not  jusi  the  listed 
wastes  for  the  five  sectors. 

Due  to  many  of  the  Agency's 
estimating  assumptions,  these  impact 
conclusions  should  be  regarded  as 
conservative  on  the  high  side. 

3.  Plant  Closures  and  Employment 
Losses 

Based  on  the  Agency's  1986  analysis. 
plants  in  the  ferroalloy  subcategory 
might  close  as  a  result  of  removal  of  the 
Bevill  Amendment  exemption  for  these 
waste  streams.  However,  all  or  most  of 
these  closures  would  be  in  ferroalloy 
segments  other  than  those  subject  to 
today's  listing  for  K090  (which  the 
Agency  estimates  to  have  only  two 
affected  facilities),  and  none  would  be 
associated  with  K091  (which  we  believe 
would  not  be  significantly  affected  by 
this  rule).  Most  of  the  closures  predicted 
in  the  1966  analysis  were  associated 
with  wastes  (other  than  those  being 
relisted  today)  that  would  be  expected 
to  be  hazardous  by  virtue  of  the 
hazardous  waste  characteristics. 


4>  Compliance  With  Executive  Order 
12291 

Sections  2  and  3  of  Executive  Order 
12291  (46  FR  13193.  February  9,  1981) 
require  that  a  regulatory  agency 
determine  whether  a  new  regulation  will 
be  "major"  and.  if  so.  thai  a  Regulatory 
Impact  Analysis  be  conducted.  A  major 
rule  is  defin^  as  a  regulation  which  is 
likely  to  result  in: 

1.  An  annual  eO'ect  on  the  economy  of 
SlOO  million  or  more: 

2.  A  major  increase  in  costs  or  prices 
for  consumers:  individual  industries; 
Federal.  State,  and  local  government 
agencies;  or  geographic  regions:  or 

3.  Significant  adverse  effects  on 
competition,  employment,  investment. 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterpnses  in  domestic  or  export 
markets. 

Today's  rule  will  have  none  of  the 
above  effects.  Therefore,  the  Agency  is 
not  conducting  a  Regulatory  Impact 
Analysis.  This  rule  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  (OMB) 

VTI.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  (Pub.  L  96-354)  requires  Federal 
regulatory  agencies  to  consider  "small 
entities"  throughout  the  regulatory 
process.  The  RFA  requires  an  initial 
screening  analysis  to  be  performed  to 
determine  whether  a  substantial  number 
of  small  entities  will  be  significantly 
affected  by  a  regulation.  If  so,  regulatory 
alternatives  that  eliminate  or  mitigate. 
the  impacts  must  be  considered. 

This  section  presents  the  results  of  the 
Agency's  small  business  screening 
analysis,  based  on  a  review  of  industry 
plant  ownership  patterns  and  estimated 
compliance  costs,  as  revised  in  1986 
following  the  October  1985  proposed 
rule  Based  on  this  analysis.  EPA 
concludes  that  there  will  not  be  a 
significant  impact  on  a  substantial 
number  of  small  businesses. 

In  the  nonferrous  metals  smelting  and 
refining  industry,  the  Small  Business 
Admmislration  (SBA)  defines  small 
entities  based  on  employment  levels 
For  most  primary  metal  sectors,  the 
criterion  for  a  small  entity  is  fewer  than 
750  employees;  however,  a  higher 
threshold  of  1,000  is  used  for  some 
sectors.  Based  on  the  appropriate 
definitions  for  each  sector,  the  Agency 
screened  all  the  facilities  in  the  ten 
industry  sectors  that  were  studied  in 
detail  and  determined  that,  among  these, 
only  the  ferroalloy  sector  contained 
facilities  owned  by  smalt  business 
enterprises-  The  1985  analysis  indicated 


further  that  none  of  the  ferroalloy 
facilities  owned  by  small  businesses 
were  among  those  projected  to  incur 
costs  due  to  this  reinterprelation.  Since 
the  1986  revision  did  not  significantly 
alter  the  list  of  plants  or  waste  streams 
included  in  the  EPA  data  file,  this 
conclusion  should  remain  valid. 

vm.  Effective  Date 

A.  Notice  and  Comment  Requirements 

Today's  rule  is  being  issued  without 
additional  prior  notice  and  opportunity 
for  comment.  EPA  is  issuing  this  rule 
directly  as  final  for  a  number  of  reasons. 
First,  in  light  of  the  extremely  short  one- 
month  time  period  allowed  by  the  court 
to  relist  these  six  wastes.  EPA 
determined  that  a  public  comment 
period  would  be  impracticable  and 
would  prevent  EPA  from  meeting  the 
explicit  deadline  set  by  the  court's 
order.  Furthermore.  EPA  beUeves  that 
public  comment  is  unnecessary.  By 
today's  action,  EP.A  is  merely  removinii 
the  suspension  from  the  listings  thai 
were  finalized  in  1980-  These  list,ings 
have  already  been  through  full  notice 
and  comment  procedures.  When  the 
listings  were  suspended.  EP.^  explained 
that  the  only  reason  for  suspension  was 
EPAs  belief  that  these  wastes  fell 
within  the  scope  of  the  Bevill  exemption 
EPA  reiterated  this  view  when  it 
proposed  its  reinterprelation  in  1965-  For 
the  most  part  the  appropriateness  of 
listing  of  these  wastes  under  the  criteria 
of  section  3001(a)  of  RCRA  was  not  an 
issue  in  the  1985  rulemaking,  only 
whether  the  wastes  were  Bevill  wastes. 
The  Court  of  Appeals  has  now  ruled  that 
the  six  wastes  are  "clearly"  not  Bevill 
wastes.  Thus.  EPA's  original  1980 
decisions  to  list  these  six  wastes  is 
reinstated  by  today's  action.  EPA  need 
not  take  public  comment  prior  to 
reinstating  the  six  listings.  However,  as 
described  above  in  section  111.  EPA  will 
treat  any  information  on  the  hazards 
posed  by  these  wastes  submitted  after 
1980  as  a  petition  for  rulemaking  on  the 
listings,  and  will  publish  the  results  of 
its  more  detailed  review  of  this 
information  in  the  Federal  Register. 

B  Notification 

All  persons  who  generate,  transport, 
treat  store,  or  dispose  of  wastes  which 
are  covered  by  today's  regulation  must 
notify  EPA  or  a  Slate  authorized  by  EPA 
to  operate  the  hazardous  waste  program 
of  their  activities  under  SecUon  3010  of 
RCRA  not  later  than  December  12. 1986 
unless  these  persons  previously  have 
notified  EPA  or  an  authorized  Stale  thni 
they  generate,  transport,  treat,  store,  or 
dispose  of  hazardous  wastes  and  have 
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received  an  identification  number  [see 
40CFR  262  12.  263,11,  and  265.11) 
Notification  instructions  are  set  forth  in 
45  FR  12746.  February  26.  19e0.«  Persons 
without  EPA  identification  numbers  are 
prohibited  from  generating,  transporting, 
treating,  storing,  or  disposing  cf 
hazardous  wastes, 

The  Agency  views  the  section  3010 
notification  requirement  to  be  necessary 
in  fhis  case  because  it  is  believed  that 
many  persons  that  manage  the  wastes 
being  hsied  today  have  not  previously 
notified  EPA  and  received  an  EPA 
identification  number. 

C  Compliance  Dates 

1  Interim  Status  in  Unauthorized  States 

Facilities  that  currently  treat,  store,  or 
dispose  of  the  wastes  subject  to  this 
rule,  bul  that  have  not  received  a  permit 
pursuant  to  section  3005  of  RCRA  and 
are  not  operating  pursuant  to  interim 
status,  may  be  eligible  for  interim  status 
under  HSWA  (see  section 
3005(e)[l)fA)(ii)  of  RCRA.  as  amended). 
In  order  to  operate  pursuant  to  interim 
status,  such  facilities  must  submit  a 
section  3O10  notice  pursuant  to  40  CFR 
270,70(al  by  December  12.  1988,  and 
must  submit  a  Part  A  permit  application 
by  March  13,  1989,  Under  section 
36o51el(3).  land  disposal  facilities 
qualifying  for  interim  status  under 
section  3005  (e)(l)(A)(ii)  must  also 
submit  a  Part  B  permit  application  and 
certify  that  the  facility  is  in  compliance 
with  all  applicable  ground  water 
monitoring  and  financiai  responsibility 
requirements  by  March  13.  1990.  If  not. 
mterim  status  will  terminate  on  that 
date. 

All  existing  hazardous  waste 
mdnagement  facilities  [as  defined  in  40 
CFR  270.2)  that  treat,  store,  or  dispose  of 
hazardous  wastes  covered  by  today's 
rule,  and  that  are  currently  operating 
pursuant  to  mtenm  status  under  section 
3005(e)  of  RCRA.  must  file  with  EPA  an 
amended  Part  A  permit  application  by 
March  13.  1989, 

Under  current  regulations,  a 
hazardous  waste  management  facility 
that  has  received  a  permit  pursuant  to 
section  3005  may  not  treat,  store,  or 
dispose  of  the  wastes  covered  by 
today's  rjle  until  a  permit  modification 
allowing  such  activity  has  been 
approved  m  accordance  with  §  270.41, 
However,  EPA  has  proposed  a  rule 
which  would  amend  the  permit 
modification  requirements  for  newly 


'  Under  the  Solid  Waste  Disposal  Amendments  of 
1980,  IPub  L  96-*52|  EPA  wa8  given  the  option  of 
waiving  the  nocificaUon  requirement  under  section 
Kno  of  RCRA  following  revision  of  the  section  3001 
re^uidttons.  at  the  diftcretion  of  the  Admirufttrator. 


listed  or  identified  wastes.  For  more 
details  on  this  proposal,  see  52  FR  35836. 

2  Interim  Status  in  Authorized  States 

Until  the  Slate  is  authorized  to 
regulate  these  wastes,  no  permit 
requirements  apply  and  facilities  lacking 
a  permit  need  not  seek  interim  status. 
Any  facility  treating,  storing  or 
disposing  of  these  wastes  on  or  before 
the  effective  date  of  authonzation  of  the 
State  to  regulate  these  wastes  under 
RCRA  may  qualify  for  interim  status 
but.  in  order  to  be  no  less  stnngent  than 
the  Federal  program,  that  date  may  not 
be  after  the  effective  date  of  EPA's 
authonzation  of  the  Stale  to  regulate 
these  wastes.  These  facihties  must  also 
provide  the  required  3010  notification  as 
described  in  section  VIII  B  above  and 
must  also  provide  the  State's  equivalent 
of  a  Part  A  permit  application  as 
required  by  authorized  State  law. 

Finally.  RCRA  section  3005(e)(3)  or 
any  authorized  State  analog  will  apply 
to  land  disposal  facilities  qualifying  for 
State  interim  status. 

IX.  Paperwork  Reduction  Act 

The  requirements  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S-C.  3501  et 
seq..  were  considered  in  developing  this 
regulation.  This  rulemaking  does  not 
contain  any  information  collection 
requirements. 

List  of  Subjects 

40  CFR  Part  261 

Hazardous  waste.  Waste  treatment 
and  disposal.  Recycling,  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  302 

Air  pollution  control.  Chemicals. 
Hazardous  materials.  Hazardous 
materials  transportation.  Hazardous 
substances,  Intergovernmental  relations. 
Natural  resources.  Nuclear  materials. 
Pesticides  and  pests.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements.  Superfund.  Waste 
treatment  and  disposal.  Water  pollution 
control. 

Date:  August  31,  1988. 
JoliD  A.  Moore, 

Acting  Administrator 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  Parts  261  and  302  are 

amended  as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTES 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  6021.  and 
6922. 


2.  Section  261.4(b)  (7)  is  revised  to 

read  as  follows: 

§261.4     Exclusions 

(bl  •  •  • 

(7)  Solid  waste  from  the  extraction, 
beneficiation  and  procesing  of  ores  and 
minerals  (including  coal),  including 
phosphate  rock  and  overburden  from  the 
mining  of  uranium  ore  F'or  the  purposes 
of  this  paragraph,  solid  waste  from  the 
processing  of  ores  and  minerals  does  not 
include: 

(i)  Acid  plant  blowdown  slurry/sludge 
resulting  from  the  thickening  of 
blowdown  slurry  from  primary  copper 
production; 

(ii)  Surface  impoundment  solids 
contained  in  the  dredged  from  surface 
impoundments  at  primary  lead  smelting 
facihlies: 

(iii)  Sludge  from  treatment  of  process 
wastewater  and/or  acid  plant 
blowdown  from  primary  zinc 
production; 

(iv)  Spent  potliners  from  primary 
aluminum  reduction; 

(v)  Emission  control  dust  or  sludge 
from  ferrochromiumsilicon  production; 

(vi)  Emission  control  dust  or  sludge 
from  ferrochromium  production. 
*        •        •        •        • 

3.  In  9  261.32,  add  after  entries  for 
"Iron  and  steel"  and  before  entries  for 
"Secondary  lead",  the  following  waste 
streams: 

§  261.32     Haxardous  waste  from  specified 
sources. 


industry 
and  EPA 
nazan^ 


Hazardous  waste 


Hazard 
code 


Pnmafy 
COCPW 
K064 


Primary 
lead: 
K065  . 


Pnmary 
zmc 
K066.- 


Pnmary 
alumi' 
num. 

Koea 


Acid    ptani    blowdown    slimy/     (T) 
sludge    resolDr-g    trom    the 
thickening       o'       Wowdown 
slurry   ttom  pnrruify  copper 
prodixAon. 


Surface    impoundment    sohds     (T) 
contair>ed  «i   arx]   dredged 
from  surface  trrtpourxJments 
at  primary  wad  sme'tir>g  fa- 
c>lit>es 


Sludge     ^of"     tfeatmeni     o*     (T) 
process  waslewaler  arxJC* 
acid    piani    blowdown    Irom 
pnmary  nrx:  productxjn 


Spent    poOioers    ^ofn    pnmary     (T) 
alumirkjm  reduction 
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Industry 

arhJEPA 

hazard- 
ous 

Hazardous  wasie 

Hazard 
code 

waste 

No 

Ferroal- 

loy*: 

K090... 

Emission  control  Oust  or 
sKidge  from  ferroctwomium- 
sJlicoo  production 

m 

K091     . 

Emisston  control  dust  or 
sludge  Irom  ferrochromium 
productKWi 

(T) 

4  In  Appendix  VII — Basis  for  Listing 


Hazardous  Waste,  add  the  following  in 
the  appropriate  numerical  sequence: 

Appendix  VII — Basis  for  Listing 
Hazardous  Waste 


EPA  hazardous  waste        Haza/dous  consliluents 
nunitiw  for  wtiich  ksted 


K064  , 
K06S.. 


K066.. 

Koes.. 


.  Lead,  cadcnum 

Do 

Do 
.  Cyanicle  (oomplexes) 
.  Chromtuni 

Do 


PART  302— DESIGNATION. 
REPORTABLE  QUANTITIES,  AND 
NOTIFICATION 

1.  The  authority  citation  for  Part  302 
continues  to  read  as  follows: 

Aulhorily:  42  L'.S  C.  9602.  sees  ,311  and 
Sm|a)  and  33  U.S.C,  1321  and  1361. 

2.  In  :  302.4(3),  amend  Table  302.4  by 
adding  the  hazardous  substances  K064 
K06S,  K066.  K088,  K090.  and  K091 

§  302.4     Designation  ot  hazardous 
substances 


Table  302.4— List  of  Hazarous  Substances  and  Reportable  QuANTrTiES 


Hazardous  sut>st«tce 


Regulatory  synonyms 


Slaliitory 


"O    *^^«**      wasteNo  Category      Pounds  (Kg) 


K064 „ ^ „.„ 

Acxj  plant  btowdown  skjrry/sludge  rasuHIno 
from  thickenir>g  of  Wowdown  riurry  from  pri- 
mary coppe*  production 

K065 

Surface  impoundment  soIkIs  contained  in  arvj 
dredged  from  surface  impoundments  at  pri- 
mary lead  smeitirvg  lacilities 

K066 

Sludge  from  treatment  of  process  wastewater 
and /or  aad  plant  blowdown  from  primary 
zmc  production 

K088 _„. 

Spent  poOiners  from  primaiy  aluminum  reduc- 
tion 

K090 

Emission  control  dust  or  sludge  from  ferrochro- 
miumsihcon  production 

K091   

Emission  control  dust  or  sludge  from  ferrochro- 
mum  productKXi 


'1  4  K064 


M  A    K06S 


M  4    K066 


•1  4    KE)69 


"1  4    K091 


1  t04i4) 
1  (0  454) 
1  (0  454) 
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LIST  OF  PUBLIC  LAWS 

La5t  List  AuKusf  30,  VM» 
This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   it 
may  be  used  in  coniunclion 
with  "PLUS"  (Public  Laws 
Update  Service)  on  523-6641 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws ") 
from  the  Supenntendent  of 
Documents.  U  S   Government 
Pnnting  Office.  Washington. 
DC  20402  {phone  202-275- 
3030) 

H.R.  2370/Pub.  L  100-419 
Economic  Deveiopmeni  P'ari 
tor  the  Northwestern  Barxl  of 
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the  Shoshorv  Nation  Act 
(Sept  8.  1988:  102  Stat 
1575.  2  pages)    Pnce:  $1  00 
H.R    3679/Pub.  L  100-420 

Lac  Vieux  Desert  Band  of 
'  ^*'e  Supenor  Chippewa 

:.ans  Act    (Sept   8.  1988. 

J  Stat   1577,  4  pages) 

thrice    $1  00 

H.R    3960/Pub.  L  100-421 

To  authonze  the  establishment 

of  the  Charles  Pinckney 

National  Historic  Site  in  the 

State  of  South  Carolina,  and 

for  other  purposes   (Sept   8, 

1988;  102  Slat    1581;  2 

pages)    Pnce   $1  OO 

H.J-  Res.  539/Pub.  L   100- 

422 

Designating  the  week 

begrnning  September  IB, 

1986,  as  "Emergency  Medical 

Services  Week  "  (Sept    8, 

1988.  102  Stat    1533.  1  page) 

Pnce    S1  00 

H  J.  Res.  583/Pub    L    100- 

423 

Designating  the  week 

beginning  September  11. 

1988.  as  "National  Outpatient 

Ambulatory  Surgery  Week." 

(Sept   8,  1988;  102  Stat 

1584,  1  page)     Pnce:  Si  00 


Order  Now! 

The  United  States 
Government  Manual 
1988/89 

'. -  ■"(     '•     a!  handbook  of  ihe  Federal 
Government,  the  Manual  is  the  best  source  oi 
intormation  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
branches    It  also  includes  information  on  quasi- 
official  agencies  and  international  organizations 
in  which  tJie  United  States  participates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency  s  "Sources  of 
information    section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Manual 
also  includes  comprehensive  name  and 
a >:ency /subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
v^iiich  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4.  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register.  National  Archives  and  Records 
Administration. 

S20.00  per  copy 


Publication  Order  Form 

Ordtr  prucfssing  code.    *6430  i 
!     M.  LaJf    please  send  me  the  following  indicated  publications: 


copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL,  1988/89  at  $20.00  per 

copy.  S/N  069-000-00015-1. 


1.  The  total  cost  of  my  order  is  S International  customers  please  add  25%.  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  3^89.  After  this  d.ite,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 
Please  Type  or  Print  I 

2. 


(Company  or  personal  name) 


3.  Please  choose  method  of  payment: 

! I  Check  payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


(Additional  address /attention  ]in«l 


I I  VISA,  or  MasterCard  Account 


-D 


(Street  address) 


(City,  State.  ZIP  Code) 

(  ) 


MINI 

(Credit  card  expiration  date)             Thank  you  for  your  order! 

(Daytime  phone  including  area  code)  (Signature) 

4    Mail  To:  Superintendent  of  Documents,  Cx>vernment  Printing  Office,  Washington,  D.C.  20402-9325 
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WHAT: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any   person   who  u»e»   the  Federal   Resister  and   Code  of 

Federal   Regulations 

The  OfficB  of  the   Federal   RegiBier 

Fr^e   public  bnefings  (approximately   3  hour*!   to  present: 
!    The   regulatory   prwPBS    with   a   focus  on   the  Federal 

R^Sisler  iystem   and   the   public'a  role  in  the 

develupmenl   of  regulations 
^  The  relationship   between  the  Federal  Register  and  Code 

of  Federal   Regulations 
3.  Th«  usportaot  elements  of  typical  Federal  Register 


4.  An  tntroductlon  to  the  findtng  aids  of  the  FR/CFR 
tystem. 

To  provide   the  public  wilh   acceu  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
tpeciHc  agency  regulations 


WHEN 
WHERE: 


CHICAGO. 

September  19; 


IL 

at  9:15  a.m- 


Room  3320. 
Federal  Building, 
230  S.  Dearborn  St.. 
Chicago.  IL 
RESERVATIONS:   Call  the  Federal  Information  Center. 
Chicago  312-353-5692 


There  are  no  resinclions  on  the  republication  of  material 
dppeanng  m  the  Federal  Renter. 


How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number    Example    53  FR  1234.5. 
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-Magnetic  tapes 
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■■a3-323« 
275-3328 
275-3050 

FEDERAL  AGENCIES 

Subscriptions; 

Paper  or  fiche 
Magnetic  tapes 
Problems  w:Th  Federal  agency  subscnptions 


523-5240 
2-5-3328 

523-5240 
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Agency  for  IntemaHonal  Development 

HOTKXS 

Agency  information  collection  activities  under  OMB  review. 
3SGBr 

Agriculture  Department 

Soe  also  Animal  and  Plant  Health  Inspection  Service; 

Farmers  Home  Administration;  Forest  Service 
Noncts 
Agency  information  collection  activities  under  OMB  review, 

35537 
Meetings: 

National  Plant  Genetic  Resources  Board,  35537 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Overtime  services  relating  to  imports  and  exports: 

Commuted  traveltirae  allowances,  3542B 
Plant-related  qiiarantine.  domestic: 

Varroa  mite  (honeybee  parasite),  35425 

Architectural  and  Transportation  Barrtem  CompHance 
Board 

RULES 

Accessible  design;  minimuiii  guidelioes  aod  requiremeots. 

I 
Army  Department  j 

See  Engineers  Corps 

i 
Bonneville  Power  Adminlstrafkm  | 

NOTICES 

tlnvironmentdl  statements;  availability,  etc.: 
DC  Terminal  Expansion  Project.  CA  and  OR.  35542 

Eugene/Spnnsfieid,  OR,  35542 

Civil  Rights  Commission  ' 

NOTICES  » 

Meetings;  State  advisory  committees: 
West  Virgmia,  3553fl 

Commerce  Department 

^ee  tniemational  Trade  Administration;  National  Oceanic 
and  Atmospheric  Administration;  National  Technical 

Infijrmalion  Service 

Commodity  Futures  Trading  Commlsston 
Nonccs 

Contract  marivet  proposals: 
Chicago  Board  of  Trade,  etc- — 
Slodc  index  futures  and  options,  3SS39 

Defense  Department 

>'■''  i;:>.'  Enginpers  Corps 
RULES 

Acquisition  regulations: 

Progress  payment  rates.  35511 

NOTICES 

Meetings: 

Electron  Devices  Advisory  Group.  .i5540 


Economic  Regulatory  Administration 

NOTICES 

Powerplant  and  mdustridl  fuel  use;  new  electric  power 

plant  coal  capability;  compliance  certifications: 

Indeck  Energy  Services  of  Oswego,  Inc.,  el  aL.  35544 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
APV  Chemical  Mdchiner>'  Inc.  el  al.,  35568 
Universal  Food.  Inc..  el  al..  35569 

Energy  Department 

See  also  Bonneville  Power  Administration;  Economic 

Regulatory  Administration;  Federal  Energy  Regulatory 
Commission 

NOTICES 

Grant  and  cooperative  agreement  awards: 

Rochester  liuUtute  of  technolog> .  35541 
Meetings: 

National  Coal  Council  35543 

National  Petroleum  Council  33543 

Engineers  Corps 

NOTICES 

Environmental  statements:  availability,  eta: 

Fort  Toulouse  National  Historic  Landmark  and  Taskigi 
Indian  Mound.  Elmore  County.  AL,  35541 

Environmental  Protection  Agency 

PnOPOSEO  RUL£S 

Air  qudiily  implfnfri.tdtion  plans;  approval  and 
promulgation;  various  States: 
California.  35S28 
Indiana   35527 

NOTICES 

Meetmgs: 

State-FIFRA  issues  Research  and  Evaluation  Group,  3554'^ 
Pesticides;  emergency  exemptions,  etc.; 

Anilazine,  etc..  35550 
Pesticides;  experimental  use  permits,  etc.: 

BASF  Corp,  et  al..  35549 
Pesticides;  temporary  tolerances: 

Biphenthrm.  35551 

E.I.  du  Pont  de  Nemours  &  Co..  Inc..  35552 
(2  documents) 

Tefluthrin.  35553 

Triclopyr.  35554 
[2  documents) 
Toxic  and  hazardous  subfetances  control: 

Premanufacture  exemption  applications,  33556 

Premanufactiu^  notices  receipts.  35355 

Executive  Office  of  the  President 

See  Presidemia!  Documents 

Export  Administration 

See  Internaiional  Trade  Admmistration 
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Farm  Credit  Administration 

RULES 

Farm  credit  system: 

Funding  tind  fiscal  affairs,  loan  policies  and  operations, 
and  funding  operations — 
Borrower  nghts.  etc..  35427 

Farmers  Home  Admjnlstratton 

RULES 

Program  regulations: 

Agricultural  Credit  Act-,  implementation.  35638 

Federal  Emergency  Management  Agency 

MOnCES 

Agency  information  collection  activities  under  0MB  review, 

35557 
Committees,  establishment,  renewal,  termination,  etc.: 
Advisory  Board,  35557 

Federal  Energy  Regulatory  Commission 

NOTtCES 

Electnc  rate,  small  power  production,  and  inlertocking 

directorate  filings,  etc  ■ 

Encogen  One  Partners  Ltd.  et  al..  35544 
Emergency  action  plan  guidehnes:  availability.  35545 
Natural  gas  certificate  filings: 

Northern  Natural  Gas  Co  et  a! .  35546 
Applications,  bearings,  determinations,  etc.: 

Alabama-Tennessee  Natural  Gas  Co..  35547 

AN'R  Pipeline  Co,,  35548 

CNG  Transmission  Corp.,  35548 

Colorado  Interstate  Gas  Co  ,  35548 

Natural  Gas  Pipeime  Co  of  America.  35548 

Federal  Home  Loan  Bank  Board 

MOTTOES 

Agency  information  collection  activities  under  0MB  review, 

35558 
Federal  Savings  and  Loan  Insurance  Corporation: 
Parent  thrift  associations;  powers  of  receiver  and  conduct 
of  receivership;  finance  subsidaries.  preferred  stock. 
35558 
Receiver  appointments. 
American  Savings  &  Loan  Association.  35559 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  35559 

Casualty  and  nonperformance  certificates: 

Special  Expeditions.  Inc.,  35560 

Special  E.xpeditions.  Inc  ,  et  a!..  35560 

Federal  Reserve  System 

MOTTCES 

Meetings;  Sunshine  Act,  35579 
Applications,  hearings,  determinations,  etc.: 

Fleet/Norstar  Financial  Group,  Inc..  35560 

Peoples  Bancorp,  Inc..  et  a!.,  35561 

Wisdom  Holding  Corp  ,  35561 

Rsh  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  Species  Convention; 
Appendixes:  amendments,  35530 


Food  and  Drug  Administration 

RULES 

Medical  devices; 
Ophthalmic  devices — 
Premarket  notiftcation  exemptions,  35602 

NOTICES 

Animal  drugs,  feeds,  and  related  products: 
Animal  drugs  that  may  be  human  carcinogens;  labeling, 
35562 
Committees,  establishment,  renewal,  termination,  etcj 
TTierapeutic  Inequivalence  Action  Coordinating 
Committee,  35562 
Human  drugs: 
E.xport  applications — 
Minipress  XL  Tablets  (prazosin  hydrochloride),  35S63 

Forest  Service 

PROPOSED  RULES 

F*rnhihitions 
Forest  development  trials.  35526 

NOTICES 

Environmental  statements;  availability,  etc.: 
Custer  National  Forest.  MT,  35537 

Health  and  Human  Services  Department 

See  Food  and  Drug  Admini^trdliun  Social  Sectmty 
Administration 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Minerals  Management  Service;  Surface  Mining 
Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Transition  rules;  qualified  business  units  using  proBt  and 
loss  accounting  method 
Correction.  35467 
Income  taxes,  etc.: 
Foreign  tax  credit  rules  and  other  international  tax 
provisions,  etc..  35467 
PROPOSED  RULES 
Income  taxes,  etc.: 
Foreign  tax  credit  rules  and  other  international  tax 
provisions,  etc.:  cross  reference.  35525 

International  Development  Cooperation  Agency 

See  Agency  for  InternHfinruW  D^nelopmerit 

International  Trade  Administration 

RULES 

Export  licensing: 
Commodity  control  list — 

Amendments.  35466 

Bromine  chemicals  and  analytical  instruments.  35459 

Justice  Department 

See  also  Prisons  Bureau 

NOTICES 

Pollution  control;  consent  judgements: 

Ribco  Industries,  Inc.,  35568 
Settlement  agreements: 

Alhs-Chalmers  Corp..  35567 

Labor  Department 

5hp  Employment  and  Training  Administration;  Occupational 
Safety  and  Health  Administration 


Federal  Register  /  Vol    53,  No    178  /  Wednesday,  September  14,  1988  /  Contents 


Land  Management  Bureau 

NOTICES 

Meetings: 
Cedar  City  District  Crazing  Advisor>'  Board.  35565 
National  Public  Lands  Advisory  Council  35564 
Susanville  District  Advisory  Council.  35565 

Withdrawal  and  resen-ation  of  lands: 
Wyoming.  35564 

Maritime  Administration 

notk:es 

Applications,  hearings,  dt^terminations,  etc.: 

Baltica  Insurance  Co.  et  al..  35577 

Sirius  Insurance  Co..  Ltd..  et  al..  35577 

Minerals  Management  Service 

NOTICES 

Outer  Contmenta!  Shelf  operations: 

Beaufort  Sea — 
Lease  sale.  35632 

Nattonal  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Ocean  salmon  off  coasts  of  Washington,  Oregon,  and 
California.  35513 
PftOPOSEO  RULES 
Fishery  conservation  and  management: 

Northeast  mullispecies.  35S32 

NOTICES 

Deep  seabed  mining:  exploration  licenses;  mine  site  area 

revisions: 
Ocean  Minerals  Co.,  35538 
Permits: 
Marine  mammals,  35538 

National  Technical  Information  Service 

NOTICES 

Inventions.  Government-owned;  availability  for  licensing, 

355.19 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Houston  Lighting  &  Power  Co..  35570 

Occupational  Safety  and  Health  Administration 

RULES 

Safety  and  health  standards,  etc.: 
Asbestos,  tremnlite  anthophylite.  and  actinolite.  35610 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Special  obsenances: 
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Title  3— 

The  President 


Proclamation  5838  of  Spptember  12.  1988 

National  P.O.VV./M.I.A.  Recognition  Day.  1988 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

From  America's  earliest  hours  as  a  free  Nation,  we  have  known  that  the  cost 
of  liberty  is  steep.  The  bill  has  been  paid  in  full  by  the  courageous  members  of 
our  Armed  Forces.  We  owe  a  great  debt  to  all  who  have  served  so  faithfully 
and  sacrificed  so  much  for  our  land.  Among  their  ranks  are  former  prisoners  of 
war  and  those  still  missing  in  action,  including  men  known  to  be  ahve  after 
the  end  of  hostilities.  We  will  never  forget  these  gallant  Americans,  or  their 
brave  families,  or  our  obligations  to  them. 

We  have  a  deep  moral  responsibility  in  this  regard — a  duty  to  make  every 
possible  effort  to  account  for  and  return  missing  Americans  to  their  homeland 
and  to  their  loved  ones.  Until  the  P  O.W',,'M.l.,A.  issue  is  resolved,  this  issue 
stays,  and  will  stay,  among  our  Nation's  highest  priorities. 

Similarly,  our  country  has  recognized  the  prolonged  and  acute  suffering  of  the 
families  of  those  who  remain  missing  or  unaccounted  for.  We  pledge  again  our 
imllaggitig  determination  to  obtain  the  fullest  possible  accounting  of  those  still 
missing,  to  repatriate  all  recoverable  Amencan  remains,  and  to  relieve  the 
suffering  and  uncertainty  of  their  families. 

We  will  also  continue  our  intelligence  efforts  to  confirm  reports  of  .Americans 
Still  held  in  captivity  in  Southeast  Asia.  Each  of  these  reports  is  investigated 
flloroughly.  and  both  the  Executive  branch  and  the  Congress  scrutinize  them. 
We  have  not  yet  been  able  to  confirm  such  reports:  but.  if  we  do.  I  have 
pledged  to  take  decisive  action  to  return  our  men.  We  have  raised  this  issue 
repeatedly  in  negotiations  with  governments  involved,  despite  their  denials. 

Our  search  for  the  truth  is  bound  up  closely  with  our  heritage  as  a  Nation  that 
respects  the  inherent  dignity  and  worth  of  every  individual.  Our  liberty  is 
secure  because  every  life  is  precious  to  us:  we,  therefore,  can  write  no  final 
chapter  to  the  story  of  those  who  answered  their  country's  call  and  did  not 
return.  They  gave  without  limit,  and  we  owe  them,  and  their  families,  no  less. 

To  symbolize  our  continuing  national  commitment,  the  P.O.W./M.I.A.  Flag  will 
fly  over  the  White  House,  the  Departments  of  State  and  Defense,  the  Veterans 
Administration,  the  Selective  Service  System  headquarters,  and  the  Vietnam 
Veterans  Memorial  on  September  16,  1988.  It  will  also  fly  over  the  Vietnam 
Veterans  Memorial  on  Memorial  Day  and  Veterans  Day, 

In  recognition  of  the  special  debt  of  gratitude  all  Americans  owe  to  those  who 
sacrificed  their  freedom  in  the  service  of  our  country  and  to  their  courageous 
families,  the  Congress,  by  House  joint  Resolution  453,  has  designated  Septem- 
ber 16.  1988,  as  "National  POW/MIA  Recognition  Day"  and  authorized  and 
requested  the  President  to  issue  a  proclamation  m  observance  of  this  occa- 
sion, 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  Friday,  September  16,  1988,  as  National  P,0,W./ 
M.l.A.  Recognition  Day.  I  call  upon  all  Americans  to  join  in  hononng  ail 
former  American  prisoners  of  war.  those  still  missing,  and  their  families  who 
have  made  extraordmarv'  sacrifices  on  behalf  of  our  country.  1  also  call  upon 


35424  Federal  Register  /  Vol.  53.  No,  176  /  Wednesday,  September  14.  1988  /  Presidential  Documents 

Slate  and  local  officials  and  private  organizations  to  observe  this  day  with 
every  appropriate  ceremony  and  activity. 

IN  WITNESS  WHEREOF.  1  have  hereunto  set  my  hand  this  twelfth  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 
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DEPARTMEfff  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFR  Part  301 

[Docket  No.  B&-1?9| 

Revocation  of  Varroa  Mite  Quarantine 

aoency:  Animal  and  Plant  Health 

In^^pection  Service. 

ACTION:  Affirmation  of  interim  rule. 


summary:  We  are  affirramg  without 
change  an  intenm  rule  that  rescinded 
the  federal  quarantine  of  areas  in  whirh 
Varroa  mites  had  been  found,  and  that 
removed  the  restrictions  on  interstate 
movement  of  vanous  articies  from  thuse 
Hreas,  The  mlenra  rule  was  necessary 
because,  while  ineffective  in  preventing 
the  interstate  spread  of  Varroa  mites, 
the  Varroa  mite  rpguldtions  were 
causing  economir,  losses  within  the 
agnruitural  sector.  In  response  to 
widespread  concern  about  the  Varroa 
mite  problem,  we  are  considering 
convening  representatives  of  interested 
parties,  with  whom  we  would 
parlicipale  m  a  process  known  as 
regulatory  negotiation- 
EFFECTIVE  DATE:  September  14.  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eddie  \\    Kldf^r,  Chief  Operations 
Officer.  Domestic  and  Emergency 
Operations,  Plant  Protection  and 
Quaranlme   AHHIS.  USDA.  Room  660. 
federal  Buiidmg,  h505  Belcrest  Road, 
HviittsviUe,  ML)  20782.  301-436-6365. 
SUPPLEMENTARY  INFORMATION: 

Backgrouod 

On  MdV  10.  1P88,  we  published  in  the 
Federal  Register  (53  FR  16.=)3ey-ie538. 
n<x;ktt  No  88-0821  an  interim  rule  that. 
effectivt-  Mrt>  6.  1888,  rescinded  the 
Varroa  mite  regulations  estabhshed  m 
an  interim  rule  published  tn  the  Apni  11. 


1988.  Issue  of  the  Federal  Register  {53  FR 

11825-11830.  Docket  No.  87-140). 

The  Varroa  mite.  Varroa  jocobsoni 
(Oudemans),  is  a  parasite  of  honeybees, 
Varroa  mites  invade  hives,  weakening 
the  honeybees  within  those  hives  and 
reducing  their  ability  to  pollinate  plants 
and  produce  honey.  Varroa  mites 
multiply  quickly,  and  a  beekeeper  may 
fail  to  notice  that  they  have  infested  his 
or  her  hives  until  serious  damage  has 
been  done.  Tests  and  treatments  for 
Varroa  mite-infested  honeybees  are 
available,  however.  Beekeepers  with 
reason  to  suspect  the  presence  of 
Varroa  mites  can  avail  themselves  of 
those  tests  and  treatments  to  protect 
their  hives. 

The  apparent  efficacy  of  those  tests 
and  treatments  led  us  to  establish 
federal  Varroa  mite  reflations. 
However.  informBtion  received  from 
federal  and  state  offjciais,  beekeepers, 
growers  and  researchers  caused  us  to 
conclude  that  the  regulatory  prtjgjam 
effe(-ted  to  contain  the  interstate  spread 
of  Varroa  mites  was  disrupting 
agricultural  operations  dependent  on  the 
mterstate  movement  of  honeybees.  We 
therefore  determined  that  by  rescinding 
the  Varroa  mjle  mtenm  rule  and 
working  with  beekeepers  and  other 
affected  persons,  we  would  more 
successfully  protect  agricultural 
Interests.  We  determined  that  corrective 
action,  effective  immediately,  would 
prevent  the  .senous  economic  losses  that 
would  occur  if,  as  a  result  of  our 
regulaton,  program,  honeybees  could 
not  be  supplied  where  and  when 
necessary  vnlhin  the  United  States, 

Comments 

As  stated  above,  the  Animal  and 
Plant  Health  Inspection  Service  (APHiS) 
rescinded  the  Varroa  mite  reguiationg 
only  after  determining  that  the  federal 
quarantine  and  the  restrictions  upon 
interstate  movement  were  not  working. 
Our  attempt  to  contain  the  interstate 
spread  of  Varroa  mites  in  the  United 
States  had  been  premature, 
implemented  on  the  basis  of  prehmmary 
researcii  reports  and  of  optimistic 
assumptions  about  the  availability  of 
personnel  and  the  other  resources 
without  which  federal  regulations  could 
not  succeed  When  the  emergency 
provisions  appeared  to  be  causing  more 
problems  than  they  were  solving,  we 
withdrew  them. 


We  invited  the  submission  of  written 

comments  m  response  to  our  emergency 
action  rescinding  the  Varroa  mite 
regulations.  Of  the  35  comments 
postmarked  or  received  dunng  the 
public  comment  period  that  ended  on 
July  11,  1988,  one  unequivocally 
supported  the  action.  .W\  others 
expressed  concern  over  the  action  of 
,-\PHlS  rescinding  the  reguiations. 

After  considering  the  matter  further, 
we  have  concluded  that  the  facts 
presented  m  the  interim  rule  sti!) 
provide  a  basis  for  rescinding  the 
\'arroa  mite  regulations  Huwe\'er, 
APHIS  is  considenng  proposing  new 
regulations  concerning  this  matter.  In 
this  connection,  we  are  considering 
convenmg  representativps  of  interested 
parlies,  using  the  process  known  as 
regulatory  negotiation.  Such  negotiation 
could  result  m  new  Varroa  mite 
regulations  by  spring  1989, 

Executive  Order  12291  and  Reg^ulatnrv' 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  SlOO 
million;  will  not  cause  a  major  increase 
m  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
iocal  government  agencies,  or 
geographic  regions;  and  w'lll  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abihly  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  m  domestic  or  export 
markets. 

For  the  reasons  provided  in  the 
interim  rule,  the  Varroa  mite  regulations 
were  rescinded  one  month  after  their 
implementation.  When  it  became 
apparent  that  the  regulatory  program 
intended  to  contain  the  interstate  spreatl 
of  Varroa  mite  was  not  working  and 
was  causing  economic  dislocalions,  we 
acted  to  prevent  that  unintended  effect. 
No  statistics  are  available,  but  we 
believe  that  m  responding  to  the  earliest 
indications  that  the  Varroa  mite 
regulations  were  not  working  as 
intended,  our  emergency  action  had  no 
significant  effect  on  a  substantial 
number  of  small  entities. 
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Fur  this  ar.rion,  the  Office  uf 
Mdndgement  and  Budget  haa  waived  the 
review  process  required  by  Executive 
Order  12291. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  US.C.  etseq.) 

Executive  Order  12372 

This  pro«ram/activity  is  listed  in  the 
Cdlalaii?  of  Federal  Domestic  Assistance 
under  No.  1l).0;:5  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
state  and  local  officldla.  (See  7  CFR 
3015.  Subpart  V  ) 

List  of  Subjects  in  7  CFR  Part  301 

Aijncuitural  commodities.  Honeybees. 
Plant  diseases,  Plant  pests.  Plants 

(Agnculturall,  Quarantine. 
Transportation.  Varroa  mites. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

.Accordingly,  we  are  adopting  aa  a 
final  rule,  without  chanae,  the  mtenm 
rule  that  amended  7  CFR  Part  301  and 
that  was  published  at  53  FR  16536-16538 
on  May  10.  1988. 

Authority:  7  C  SC  150bb.  150dd,  150ee, 
150ff.  161.  162,  164-167:  7  CFR  2.17.  2.51.  and 
371.2(c). 

Done  in  Washmsttan.  DC.  this  8th  day  of 
September  1988 

]ama%  W.  Clo»s«r, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc  88-21W90  Filed  9-13-8«:  MS  amj 
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7  CFR  Part  354 

[Docket  No.  M>  136 1 

Comn>uted  Traveltlme  Periods 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Final  rule. 

summary:  We  are  amending  the 
regulations  concerning  overtime 
services  provided  by  emloyees  of  Plant 
Protection  and  Quarantine  (PPQ)  by 
removing,  and  adding,  commuted 
traveltlme  allowances  in  New  York  and 
Vermont.  A  commuted  Iraveltime 
allowance  is  the  tmie  required  for  a  PPQ 
employee  lo  travel  from  his/her 
dispatch  point  and  return  there  from  the 
place  where  he/she  performs  Sunday, 
holiday,  or  other  overtime  duly  The 
Government  charges  a  fee  for  certain 


overtime  services  provided  by  PI^Q 
employees  and.  under  certain 
circumstances,  the  fee  may  include  the 
cost  of  commuted  traveltlme. 
EFFECTIVE  DATE:  S*>ptember  14.  1988 
FOR  FURTHER  INFORMATION  CONTACT. 
Paul  Eggert,  Director.  National 
Administrative  Planning  and  Operations 
Staff.  PPQ.  APHIS.  USDA.  Room  614. 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville.  MD  2t)782.  301-436-7250. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  7  CFR.  Chapter  III. 
and  9  CFR.  Chapter  I.  Subchapter  D. 
require  inspection,  laboratory  testing, 
certification,  or  quarantine  of  certain 
plants,  plant  products,  animals,  animal 
products,  or  other  commodities  intended 
for  importation  into,  or  exportation  from, 
the  United  States.  When  these  services 
must  be  provided  by  an  employee  of 
PPQ  on  a  Sunday  or  holiday,  or  at  any 
other  time  outside  the  PPQ  employee's 
regular  duty  hours,  the  Government 
charges  a  fee  for  the  services  in 
accordance  with  7  CFR  Part  354.  Under 
circumstances  described  in  S  354.1(a)(2). 
this  fee  may  include  the  cost  of 
commuted  traveliime.  Section  354.2 
contains  administrative  msfructiona 
prescnbing  commuted  traveltime 
allowances,  which  reflect,  as  nearly  as 
is  practicable,  the  time  required  for  a 
PPQ  employee  lo  travel  from  his/her 
dispatch  point  and  return  there  from  the 
place  where  he/she  performs  Sunday, 
holiday,  or  other  overtime  duty. 

We  are  amending  §  354.2  of  the 
regulations  by  removing,  and  adding, 
commuted  traveltime  allowances 
between  certain  locations  in  New  York 
and  Vermont.  (The  amendments  are  set 
forth  in  the  rule  portion  of  this 
document.)  That  action  is  necessary  to 
inform  the  public  of  the  commuted 
traveltime  between  these  locations. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule.  "  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
etfeci  on  the  economy  of  less  than  $100 
m.illion:  wiU  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 


based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

The  number  of  requests  for  overtime 
services  of  a  PPQ  employee  at  the 
locations  affected  by  our  rule  represents 
an  insignificant  portion  of  the  total 
number  of  requests  for  these  services  in 
the  United  Stales. 

Under  these  circumstances,  the 
administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  haa 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities- 
Effective  Date 

The  commuted  traveltime  allowances 
appropriate  for  employees  performing 
services  at  ports  of  entry,  and  the 
features  of  the  reimbursement  plan  for 
recovering  the  cost  of  furnishing  port  of 
entry  services,  depend  upon  facta  within 
the  knowledge  of  the  Department  of 
Agriculture.  It  does  not  appear  that 
public  participation  in  this  rulemaking 
proceeding  would  make  additional 
relevant  information  available  lo  the 
Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in  5 
use.  553.  we  find  upon  good  cause  that 
prior  notice  and  other  public  procedure 
with  respect  to  this  rule  are 
impracticable  and  unnecessary;  we  also 
find  good  cause  for  making  this  rule 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

List  of  Subjects  in  7  CFR  Part  354 

Agricultural  commodities.  Exports, 
Government  employees.  Imports,  Plants 
(Agriculture).  Quarantine, 
Transportation. 

Accordingly.  7  CFR  Part  354  is 

amendfu  as  foijows; 

PART  354— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS 

1,  The  authority  citation  for  Part  354 

continues  to  read  as  follows: 

Authority:  7  U  S  C  2260.  49  U  SC.  1741;  7 
CFR  2.17,  2.51.  and  371.21c). 
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2.  Section  354.2  is  amended  by 
removing  and  adding,  in  alphabetical 
order,  the  information  as  shown  below. 

;  3S4.2    Admlnlttrativ*  instruction* 
prescribing  commuted  traveltlme. 


Commuted  Traveltime  Allowances 

tki  hours] 
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2 
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Rouses 

A 

Rouses 

2 
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Cannon  Comeri). 

Massena  ...„ 

Rouses 

Pomf. 

4 

Ada 

Rouses  Pomi 
(tfKiudpng 
Champlain) 

Pfanilwgti 

Ogflodtbutg 


RoDsevfllUNm 

Chaleaugay  firrtxfno 
Churubusco  artd 
CarvNxi  Comers) 

Massena    ,_. „ 


Rouses 
Pom 

Rouses 
Pwot 

Rouses 
Po»nl 

Rouses 
Point 

Rouses 


Rouses 

Pan 


Sl  At)ens  {includtng        Rouses 
M"9li9ale  Spimga  Poinl 

and  Morses  Ljfwj  *jy 


St  Albans  (tnctuding  RotiSes 

Htghgale  Spnngs  Pant, 

and  Morses  line)  NY 


Done  In  Washington.  DC.  Ihii  8lh  day  of 
Scptemlier.  1988. 
lamee  W.  Glosser, 

Administrator.  Anitnol  and  Plant  Health 
Inspection  Service. 

|FR  Doc.  B8-2orjt9  Filed  9-13-88;  8:45  am| 
siLum  coof  Mio-sa.« 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  614.  615  and  618 

Loan  Policies  and  Operations;  Funding 
and  Fiscal  Affairs,  Loan  Policies  and 
Operations,  and  Funding  Operations; 
General  Provisiont 

agency:  farm  Credil  Administration. 
ACTION-  Final  rule. 

summary:  The  Farm  Credit 
Administration  (FCA)  by  action  of  the 
Farm  Credit  Administration  Board 
(Board)  adopts  and  publishes  final 
regulations  on  borrower  rights 
implementing  changes  brought  about  by 
the  Agricultural  Credit  Act  of  1987  (Pub. 
L  100-23.1)  (1987  Act)  enacted  on 
January  6. 1988.  which  amended 
provisions  of  the  Farm  Credit  Act  of 
1971  (the  Act)  The  borrower  rights 
include,  among  others,  procedures  for 
the  restnictunng  of  loans  from  certain 
Farm  Credit  System  (System) 
institutions  and  other  "qualified 
lenders."  which  have  become 
"distressed  loans  '  as  those  terms  are 
defined  in  the  Act:  protection  for  certain 
borrower  stock:  certain  protections  for 
borrowers  who  have  met  all  loan 
obligations:  cooperation  by  System 
institutions  with  certified  Stctc 
agricultural  loan  mediation  programs: 
and  a  right  of  first  refusal  with  respect 
lo  the  sale  or  lease  of  certain  acquired 
property  of  the  institutions. 
EFFECTIVE  DATE:  The  reguUlions  shall 
become  effective  upon  the  expiration  of 
30  days  after  this  publication  during 
which  either  or  both  houses  of  Congress 
are  in  session-  \otice  of  effe<:Iive  dale 
will  be  pubhshed 

FOR  FURTHER  INFORMATION  CONTACT 

Andrea  J.  Cali.  Senior  Attorney.  Office 
of  General  Counsel.  Farm  Credit 
Administration.  Mclean.  VA  22102- 
SOflO.  (703)  883-403).  TDD  (703)  883-4444. 
SUPPLEMENTARY  INFORMATION:  On  .May 
12.  1988,  the  FCA  published  a  proposed 
rule  with  request  for  comments  (.53  KR 
16937)  to  implement  the  changes  in 
borrower  rights  that  the  legislation 
enacted  In  particular,  the  statute 
directed  System  institutions  which  are 
"qualified  lenders"  to  develop  policies 
governing  the  restructuring  of 
"distressed  loans",  as  those  terms  are 
defined  in  the  Act.  and  to  submit  such 
policies  to  FCA.  Other  revised 
provisions  specify  the  review  available 
lo  applicants  and/or  borrowers  who  are 
denied  credit  or  restructuring  of  their 
loans,  provide  protection  for  borrower 
stock  and  voluntary  or  involuntary 
advance  payment  accounts,  set  forth 
procedures  to  be  used  in  informing 


borrowers  about  qualifying  for 
differential  interest  rale  programs, 
establish  certain  protections  for 
borrowers  who  have  met  all  loan 
obligations,  and  provide  a  right  of  first 
refusal  lo  ceHain  borrowers  to 
repurchase  or  lease  certain  property 
acquired  by  System  institutions  through 
foreclosure  or  voluntary  conveyance.  In 
addition.  System  institutions  are  to 
cooperate  in  good  faith  with  requests  for 
information  or  analysis  of  information 
made  in  the  course  of  mediation  under 
any  State  agricultural  loan  mediation 
program  certified  by  the  Secretary  of 
Agriculture  in  accordance  with  section 
501  of  the  1987  Art. 

A  public  hearing  was  held  on  June  8. 
1988.  and  the  comment  penod  cJosed  on 
June  13  1988.  The  FCA  received  303 
comments  on  the  proposed  rfgulalions, 
with  some  individuals  or  groups 
submitting  more  than  one  comment 
letter.  Comments  were  received  from  the 
Farm  Credit  Corporation  nf  America 
(FCCA)  on  behalf  of  its  37-member 
banks.  Additional  comments  were 
received  from  System  institutions, 
numerous  individuals,  groups 
representing  farmers,  legal  aid 
organizations  or  attorneys,  members  of 
Congress,  four  attorneys  general  from 
midwestem  States,  and  other  groups.  All 
comments  submitted  have  been 
considered  in  drafting  the  final 
regulations  which  are  published  herein. 
Comments  on  sections  of  the  Act 
concerning  areas  other  than  borrower 
rights,  or  other  wTitlen  material 
submitted  not  commenting  on  the 
proposed  regulations  have  not  been 
addressed.  Except  for  the  general 
comments  addressed  directly  below, 
any  changes  to  the  proposed  regulations 
including  any  comments  received  on  the 
subject  matter  are  explained  below  by 
section  withm  the  affected  part  of  12 
CFR.  Where  commenlers  addressed 
issues  in  one  section  that  FCA  felt  more 
appropriately  should  be  discussed  in 
another  section,  FCA  responded  to  those 
comments  in  the  sectionls)  that  more 
appropriately  dealt  with  the  issue,  if  a 
section  number  is  not  referenced,  no 
comments  were  received. 

Response  to  Comments 

General  Comments 

Many  conunents  were  received 
concerning  the  direct  and  indirect  costs 
to  the  System  created  by  borrower 
rights.  Some  System  institutions,  as  well 
as  one  individual  farmer  expressed 
concern  that  "good"  borrowers  or  viable 
farmers  are  in  effect  paying  for  costs 
incurred  on  behalf  of  "bad"  or 
distressed  borrowers.  There  was 
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concern  over  the  potential  for  abuse  of 
the  proviflionfl  because  of  the  costs  and 
delays  created  by  borrower  righta,  as 
well  as  by  any  overlap  these  nghts  may 
have  with  bankruptcy  and  State  debtor 
protection  laws.  FCA  recognizes  that 
there  are  direct  and  indirect  costs 
involved  and  the  potential  for  abuse. 
However.  FCA  also  recognises  the  need 
for  effective  unplementabon  of  borrower 
nghts.  Thus,  throughout  the  regulations. 
FCA  has  balanced  ail  of  these  concerns 
by  implementing  the  statute  as  fully  and 
fairly  as  possible  such  that  all 
borrowers  who  are  entitled  to  such 
rights  are  protected  and  afforded  their 
nghts  without  unnecessary  costs  to  the 
lenders,  the  System,  and  all  member 
borrowers. 

Comments  expressed  concern  about 
the  perceived  inconsistent 
implementation  of  borrower  rights 
throughout  the  System.  Specifically, 
commenters  requested  FCA  require  that 
restructuring  policies  developed  under 
§  614.4515  be  uniforni  and  the  content  of 
those  policies  be  dictated  by  FCA.  Also. 
one  comment  requested  that  detailed 
policies  regarding  first  refusal  nghts  be 
established.  In  response  to  those  general 
comments  that  FCA  should  require 
unifonnity  m  the  manner  in  which  all 
lenders  implement  borrower  rights,  to 
the  extent  thai  FCA  has  adopted  final 
regulations  that  require  qualified  lenders 
to  afford  borrowers  their  rights  as  set 
out  m  the  statute,  there  is  uniformit>'. 
However.  FCA  sees  no  need  to  require 
each  and  every  qualified  lender  to  carry 
out  each  aspect  of  the  borrower  rights 
provisions  in  the  same  manner  such  that 
FCA  is  in  effect  making  every  day 
business  judgment  decisions  for  the 
lenders.  FCA  will  not  substitute  itself  for 
the  functions  that  are  to  be  performed 
by  qualified  lenders'  management  and 
boards  of  directors  by  prescribing  every 
detail  of  a  lender's  policies.  FCA  will,  of 
course,  continue  to  examine  the 
institutions'  compliance  with  these 
statutory  and  regulatory  criteria- 
Farm  groups  and  individuals 
commented  that  FCA  merely  restates 
the  Act  in  the  regulations  without 
providing  for  more  specific  guidance 
FCA  disagrees  with  this  comment  in  that 
the  borrower  nghts  provisions  in  the 
statute  offer  specific  guidelines,  and 
where  they  do  not.  the  final  regulations 
address  these  issues.  One  group 
commented  that  FCA  merel]^  restates 
the  Act.  and  thus  fails  to  direct  lenders 
to  comply  with  the  statute.  However,  no 
such  express  direction  is  required,  as 
failure  to  comply  with  the  statute  would 
be  a  violation  of  law  Where  the 
regulations  follow  the  Act.  lenders  must 
comply  with  requirements  that  are  set 


out  not  only  in  the  Act.  but  in  the 

regulations  as  well. 

One  individual  recommended  that  a 
statement  of  purpose  and  responsibility 
of  the  System  be  included  in  the 
regulations.  One  commenter  further 
suggested  that  the  regulations  state  that 
the  main  objectives  of  the  Act  are  to 
place  the  control  of  the  System  back 
into  the  hands  of  the  family  farmers. 
This  individual  has  apparently 
misinterpreted  the  purpose  of  the 
borrower  rights  provisions  which  is  to 
afford  borrowers  certain  nghts  as 
specified  in  the  Act  The  "control"  of  the 
System  need  not  be  addressed  m  these 
regulations  since  borrowacs/ 
stockholders  already  possess  the  means 
to  "control"  the  System  through  the 
exercise  of  their  voting  nghts.  Since  the 
Act  and  regulations  set  forth  the 
borrower  tilghts.  and  the  responsibilities 
and  purpose  of  System  institutions  and 
other  qualified  tenders  concerning  the 
nghts.  it  is  not  necessary  to  wnle  a 
statement  of  purpose  and  responsibility 
in  the  regulations.  [For  the  pohcy  and 
objectives  concerning  the  Act  itself,  see 
section  1.1  of  the  Act. J 

There  were  comments  from  farmers 
groups  and  individuals  concerning 
interaction  with  the  Farmers  Home 
Administration  [FmHA)  programs. 
Commenters  advocated  that  System 
institutions  should  refrain  from  taking 
any  action,  specifically  foreclosure 
action,  until  FmHA  and  FCA  regulations 
are  in  place.  Unless  the  Act  provides 
otherwise,  the  new  provisions  of  the 
statute  were  effective  as  of  Ianuar>'  6. 
1988,  and  System  institutions  are 
required  to  comply  with  the 
requirements  of  the  statute.  One 
comment  requested  that  the  regulations 
instruct  the  System  to  use  certain 
procedures  of  FmHA  loan  guarantee 
programs.  Section  102  of  the  1987  Ad  ^ 
states  that  System  institutions  should 
use  FmHA  loan  guarantee  programs,  as 
well  as  other  restructunng  measures 
"considering  the  availability  and 
appropriateness  of  such  programs  on  a 
case  by-case  basis."  Thus,  the  statute 
does  not  require  the  use  of  the  FmHA 
proKrams  in  every  instance,  and  FCA 
does  not  believe  that  the  regulation 
should. 

One  comment  stated  that  some 
borrowers  are  bemg  informed  thai  they 
must  waive  their  nghts  in  order  to 
obtain  credit.  The  commenter  did  not 
stale  whether  he  was  refemng  tc.  the 
waiver  referenced  in  (  614.4367ib). 
which  is  a  waiver  m  connection  with  the 
iiale  of  loans  in  the  newly  created 
secondary  market  Fl-A  beheves  that 
qualified  lenders  cannot  otherwise  deny 
borrowers  theu-  statutory  rights  by 


making  the  waiver  of  their  nghts  a 
condition  for  receiving  credit  because  to 
do  so  would  render  the  borrower  rights 
provisions  of  Ihe  statute  meaningless. 
System  institutions  will  be  examined  lo 
ensure  that  borrowers  are  afforded 
these  rights,  and  FCA  may  use  its 
super\'i3ory  and  enforcement  powers, 
where  appropnale. 

Several  comments  were  received 
concerning  the  issue  of  pending  actions 
or  "pipeline  loans."  i.e..  loans  upon 
which  foreclosure  proceedings  may  have 
been  initiated,  but  not  complete*!  <is  of 
January  6.  1968.  the  effertive  date  of  the 
legislation.  Specifically,  comments  were 
received  which  slated  that  individuals 
are  entitled  to  borrower  rights  if  adverse 
actions  and  foreclosures  were  initiated 
prior  to  Januan,'  6.  1988  or  if  foreclosures 
were  pending,  but  not  complefe  pnor  lo 
lanuary  6.  1988  Some  comments 
suggested  that  the  restructuring 
provisions  in  the  regulatmna  should  be 
applicable  even  when  the  foreclosure 
process  is  complete  or  a  lender  has 
received  a  foreclosure  judgment,  but  the 
land  has  not  yet  been  placed  into  a 
lender's  invenlor>'.  A  comment  was  also 
received  from  members  of  Congress 
stating  that  Ihe  Act  intends  to  extend 
restructunng  rights  to  all  borrowers  with 
distressed  loans,  as  long  as  the 
foreclosure  process  is  not  complete  as  of 
the  date  of  enactment  of  the  legislation. 
While  the  issue  is  not  free  from  doubt, 
upon  a  review  of  the  statutory  language. 
the  FCA  Board  has  concluded  that  as 
long  as  the  foreclosure  proceeding  as 
defined  in  S  4.14A|a)14)  of  Ihe  Act  was 
not  complete  as  of  |anuary  6. 1988. 
restructuring  rights  are  applicable,  if 
otherwise  appropriate.  Section 
4.14A(bJl3)  of  the  Act  and  5  614  45l9(bJ 
state.  "No  qualified  lender  may 
foreclose  or  continue  any  foreclosure 
proceeding  with  respect  to  any 
distressed  loan  before  the  lender  has 
completed  any  pendmg  consideration  of 
the  loan  fur  restructunng  *  *  '."The 
borrower  rights  provisions  became 
effective  on  January  B.  1988.  and  as  of 
that  date,  any  borrowers  with 
"distressed  loans"  (as  that  term  is 
defined  in  the  statute)  are  entitled  lo 
reslniclunng  rights.  These  include  loans 
subject  to  a  pending  foreclosure 
proceeding,  not  yet  complete  as  of 
January  6. 198a  FCA  cannot  define 
when  a  foreclosure  proceeding  is 
complete  because  this  is  a  mailer  of 
Stale  law.  Comments  on  "pipeline 
loans"  were  received  concerning  rights 
of  first  refusal  as  well  Similariy.  FCA 
believes  thai  if  an  Institution  had 
"acquired  property"  as  thai  term  is 
defined  in  |  614.452Z  that  had  not  been 
sold  as  of  January  8. 1988,  the  previous 
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owner  should  be  afforded  his  first 
refusal  rights. 

Comments  were  received  that 
requested  thai  the  regulations  ensure 
that  Ihe  borrower  nghts  provisions  are 
applicable  to  borrowers  who  are  in  the 
process  of  bankruptcy  proceedings  and 
some  commenters  requested  that  the 
regulations  apply  to  situations  where  an 
individual's  debts  have  already  been 
discharged  in  bankruptcy.  FCA  beHeves 
that  the  issue  of  whether  these 
provisions  are  applicable  in  a 
bankruptcy  proceeding  is  a 
determination  for  the  courts  lo  make 
and  therefore  has  not  included  such  a 
provision  in  the  regulations. 

Comments  were  received  from  FCCA 
and  one  Farm  Credit  Bank  (FCB| 
concerning  applicability  of  other  laws 
and  regulations  to  the  restructuring 
provisions.  These  comments 
recommended  that  the  regulations 
provide  that  System  institutions  need 
not  comply  with  certain  other 
regulations  and  laws  during  Ihe 
restructuring  process.  The  comment 
from  the  System  institution  suggested 
that  the  regulations  stale  that  when 
restructuring  distressed  loans,  lenders 
need  not  comply  wilh  other  FCA  lending 
regulations,  specifically  SS  614. 4140. 
614.4150.  614.4180.  614  4190.  and 
614.4200.  FCCA  suggested  that  certain 
statutory  requirements  (sections  1.6.  1.8. 
1 .9  and  2.4  of  the  Act)  '  should  be 
applicable  only  lo  the  origination  of  new 
loans,  but  not  to  the  restructuring  of 
distressed  loans.  The  reason  offered  for 
the  proposed  changes  is  thai  there  is  a 
statutory  mandate  which  requires 
restrucluring  of  distressed  loans  when 
the  criteria  in  the  borrowers  rights 
provLsions  are  met,  and  this  mandate 
should  not  be  conditioned  upon  other 
statutory  and  regulatory  requirements. 
The  commenters  further  argue  that  if 
restructured  loans  must  comply  with 
these  other  statutory'  and  regulatory 
requirements,  some  restructuring 
proposals  must  be  rejected.  For 
example,  there  may  be  an  instance 
where  the  cost  of  restructuring  is  less 
than  the  cost  of  foreclosure,  but  on/y  if  a 
System  institution  is  able  to  restructure 
a  loan  beyond  the  terms  prescribed  by 
Ihe  Act  and  regulations.  A  comment  was 
also  received  from  members  of  the 
Congress  recommending  thai 
inslttuliona  be  allowed  fiexibility  to 
restructure  loans  by  not  requiring  strict 


'  These  tFctioni  tiled  by  FCCA  an  appbcable  to 
Federal  lolermedialt  Crt-dit  Banks  (FlCBft)  or 
F^dtf^l(  Land  Banks  ITOBi)  under  the  Ar.l  before  (h« 
l»fl7  r»vlsti<na  Thes*  statutory'  rrgulrcmenlfl  arc 
now  found  in  S)  1,7. 1,9  and  i  in  and  arc  appflcablf 
lo  F«nn  Credit  Banks  (FCB*),  and  in  the  caw  of 
f  Z-4.  loproduclion  credit  amoctuUons  [PCAtl 


compliance  with  other  statutory  and 
regulatory  provisions. 

In  the  context  of  restructuring 
distressed  loans,  FCA  beheves  that 
stock  and  collateral  requirements,  as 
well  as  provisions  concerning  the  term 
of  years  of  a  loan  which  are  otherwise 
applicable  when  an  institution 
originates  a  new  loan,  should  not 
necessarily  be  applicable  in  all 
restructuring  situations.  System 
institutions  must  exercise  their  business 
judgment  when  considering  such 
requirements  in  a  restructunng  context 
in  order  to  enhance  the  possibility  for 
ultimate  repayment  of  the  loan 
consistent  with  the  borrower's  abiUty  lo 
repay.  However,  if  new  funds  are 
advanced,  all  such  requirements  are 
applicable,  Regarding  §  614.4140.  Sound 
Loan.  §  614.4150.  Credjt  Factors,  and 
eligibility  requirements.  FCA  does  not 
believe  that  these  requirements  in  any 
way  Impede  loan  restructurings. 
Institutions  are  still  expected  to  comply 
with  safe  and  sound  practices,  and  FCA 
will  continue  to  examine  for  such 
compliance. 

Numerous  comments  concerned 
alleged  lenders'  noncompliance  with  the 
Act.  Groups  and  individuals  posed  the 
question  of  what  recourse  or  procedures 
are  available  for  individuals  who  have 
not  and  may  not  in  the  future  be  given 
their  rights.  One  attorney  commented 
thai  the  regulations  should  provide  that 
an  aggrieved  borrower  has  the  right  to 
seek  the  imposition  of  civil  money 
penalties.  Two  individuals  suggested 
that  FCA  should  establish  procedures  to 
process  complaints  regarding  borrower 
rights.  Specifically,  one  of  these 
commenters  suggested  that  formalized 
appeal  procedures  be  established. 

Regarding  civil  money  penalties,  it  is 
FCA  and  not  pnvate  individuals,  thai 
determines  whether  a  civil  money 
penalty  is  appropriate  See  8  5.32  of  the 
Act.  FCA  will  continue  through  its 
examination  process  and  related 
enforcement  powers  to  determine 
whether  insbtutions  are  complying  with 
applicable  laws  and  regulations, 
including  borrower  rights,  and,  where 
appropriate,  FCA  will  seek  remedial 
action,  including  imposition  of  civil 
money  penalties.  As  for  establishing 
procedures,  since  many  of  the 
provisions  are  new.  FCA  does  not 
believe  that  establishing  procedures  is 
appropriate  or  necessary  at  this  lime 

Some  comments  suggested  that  FCA 
hold  several  hearings  around  the 
country  on  the  borrower  rights 
provisions  to  allow  many  individuals  the 
opportunity  to  comment  on  the  proposed 
regulations.  A  public  hearing  was  held 
in  McLean.  Virginia  at  FCA's 


headquarters,  and  FCA  does  not  believe 
additional  hearings  at  different  locations 
to  be  necessar).  or  cost  effective,  It 
would  not  be  an  efficient  use  of  lime  or 
resources  to  hold  multiple  heanngs 
around  the  country'.  Furthermore,  every 
individual  who  wanted  to  comment  was 
able  to  do  so  by  submilling  wnllen 
comments.  Wntlen  comments  were  nol 
given  any  less  consideration  than  those 
presented  orally  al  the  heanng.  (It 
should  be  noted  thai  even  those 
individuals  who  testified  were  required 
to  submit  »\Titten  comments  covenng  the 
scope  of  their  oral  testimony.) 

Finally,  many  comments  requested 
thai  the  regulations  be  revised  in  such 
ways  that  would  change  the  statutory 
language.  In  most  instances,  FCA  has 
closely  tracked  the  statutory  language  in 
an  attempt  to  carrv'  out  Congressional 
intent.  Some  additions  were  made  that 
do  not  alter  the  existing  language  or 
Congressional  intent,  but  further  explain 
the  8tatutor>'  requirements  Also,  the  Acl 
refers  to  "Districts,"  This  language  has 
been  changed  or  deleted  as  "Distncts" 
may  no  longer  exist  after  January  6. 1989 
pursuant  lo  section  412  of  the  1987  Act, 
Finally,  many  commenters  referred  to 
the  technical  amendments  bill.  H.R.  3380 
that  has  since  passed.  Thus,  any 
appropriate  changes  have  been  made. 

Comments  by  Section 

Part  614 — Loan  Policies  and  Operations 

Subpart  K — Disclosure  of  I-oan 
Information 

The  disclosure  regulations  set  forth 
timely  and  meaningful  loan  disclosure 
requirements  that  must  be  made  by 
qualified  lenders  to  prospective  and 
current  borrowers  such  that  those 
individuals  may  make  informed 
decisions. 

Section 8144365    Applicability, 

One  comment  suggested  the  addition 
of  the  phrase,  "except  as  lo  those 
provisions  not  covered  thereby"  to  the 
end  of  this  section,  thus  making  the 
Consumer  Credit  Protection  Act,  15 
U.S.C.  1601  et  seq.  (commonly  refejred 
to  as  Truth  m  Lending  Acl  {flLA}) 
applicable.  FCA  does  not  agree  with  this 
suggestion.  Section  4.13  of  the  Act 
clearly  states  that  the  disclosure 
requirements  apply  to  all  loans  nol 
subject  to  TILA-  The  regulations 
accordingly  comport  with  the  statute. 
Another  commenter  sugge.sted  that  TILA 
be  used  as  a  model  for  FCA's  disclosure 
requirements.  Where  appropriate.  FCA 
used  TILA  as  a  guide.  For  example,  the 
definition  of  "loan  origmation  charges" 
IS  based  on  similar  terms  used  in  the 
regulations  that  implement  TILA. 


S54M    Federal  RagiBtar  /  Vol.  53.  No    178  /   Wednesday.  September  14.  19B8  /  Rules  and  Regulations 


Secaon 6244366    DefinjUoaa, 

A  few  comments  suggewted  that  the 
■effective  interest  rate"  should  be  the 
same  as  the  Tixed  rate."  The  rates  are 
not  and  cannot  be  the  same  aa  \% 
e^lained  by  the  definitions.  The 
effective  rate  is  an  interest  rate,  either 
fixed  or  variable,  which  takea  into 
consideration  the  amount  of  stock 
purchased,  loan  origination  charges,  and 
other  applicable  factors,  as  further 
defined  m  5  614.43e6fb), 

FCCA  commented  that  "as  a 
percenta^  of  the  initial  net  proceeds  of 
the  loan'  should  be  deleted  since  it  may 
no  longer  be  appropnate  after  the  new 
cspitaUzation  bylaws  are  adopted 
pursuant  to  section  4.3Atc)fl)  (E)  and 
(H)  of  the  7967  Act.  FCA  agrees  and  the 
regulation  has  been  changed 
accordingly 

A  few  comments  stated  that  the 
definition  of  a  loan  was  not  clear. 
Specifically,  the  following  questions 
were  posed:  ''U  a  "loan"  a  loan  contract 
renegotiated  m  restructuring  for  the 
purpose  of  disclosure?":  "When  does  a 
loan  application  become  a  loan  for 
secondary  market  poohng  purposes?"; 
and  "Is  a  "commitment"  created  at  the 
time  of  execution  of  a  loan  contract,  but 
before  closing'" 

In  general,  (he  definition  of  a  "loan  "  is 
provided  m  section  4.14A(a)(5)  of  the 
Act  and  FCA  believes  no  further 
clanfication  ts  necessary.  Regarding  the 
specific  comments.  FCA  addresses  these 
herein.  FCA  is  unable  to  determine  in  all 
restructunn)?  circumstances  whether  a 
new  loan  is  crea'ed  because  such  cases 
depend  on  how  the  lender  actually 
implements  the  restructuring.  If  a  "new 
loan"  IS  created,  then  the  disclosure 
requirements  are  applicable  Regarding 
the  secondary  market  issue,  the 
definition  of  a  "loan  '  is  used  in  this 
section  for  the  purpose  of  determining 
what  disclosures  need  to  be  made.  Thus, 
FCA  need  not  address,  m  these 
regulations,  the  legal  issue  of  at  what 
point  in  time  a  loan  exists  since 
S  814,4367(b)  states  at  what  Ume 
disclosures  must  be  made  regarding 
loans  that  will  or  may  be  pooled. 
However,  for  purposes  of  the 
disclosures,  the  issue  of  when  a 
"commitment"  becomes  a  loan  Is  not 
relevant  since  again  the  regulations 
specify  when  the  disclosures  must  be 
made  Section  ei4.436r(a)  states  that 
disclosures  must  be  made  pursuant  to 
this  section  "not  later  than  the  time  of 
loan  ciosmg.  ■ 

Finally,  one  commenter  stated  that  the 
definition  of  "standard  adjustment 
factors"  IS  vague  because  he  did  not 
know  what  "typically  taken  into 
consideration"  means.  FCA  believes 


that  the  definitioci  m  clear  It  means 
those  factors  (and  awre  than  thou 
listed  m  tfae  deftmtion  may  exist  | 
ordmanly  conudered  ia  adiusting  the 
interest  rale,  according  to  loan  pnang 
policies  established  b>  the  individual 
institution. 

Section 6144367    Regitired 

disclosures — in  general- 

A  number  of  comments  requested  that 
more  loionnation  be  disclosed  Tboae 
comments  that  requested  that  speciTic 
informatioo  be  disclosed  are  discussed 
below.  One  comment  made  the  general 
statement  that  more  information  should 
be  disclosed  without  specifying  what 
information,  On  the  other  hand,  a  few 
lenders  coxmnented  that  there  is  a 
difference  between  complete  disclosure 
and  unnecessary  disclosure.  FCA  agrees 
and  has  attempted  not  to  require 
unnecessary  disclosure  while 
simultaneously  assuring  that  borrowers 
receive  complete,  timely,  and 
meaningful  disclosure  of  the  information 
that  they  need  m  order  to  make 
informed  credit  decisions, 

One  comment  suggested  that  lenders 
clearly  explain  all  billings  made  in 
connection  with  a  loan.  Although  FCA 
agrees  that  this  is  good  business 
practice.  FCA  does  not  believe  that  it  is 
appmpnafe  to  include  this  in  the 
disclosure  regulations  The  statute 
clearly  states  what  type  of  information 
should  be  disclosed  and  biHings  are  not 
included  in  that  information.  Another 
comment  suggested  that  the  availability 
of  the  loan  review  process  should  be 
publicized.  FCA  Bssumes  that  this 
commenter  was  rpfernng  to  the 
disclosure  requirements  of  {  014.4368 
and  this  is  discussed  below  In  that 
section.  To  the  extent  that  the  comment 
might  have  been  referring  to  the  credit 
review  committee  process,  those 
disclosures  are  required  under 
$S  614-4441  and  614,4518. 

One  individual  "uggesled  that  each 
lender  develop  a  glossary  of  terms  used 
in  normal  operations,  including 
disclosures  and  loan  restructurings,  and 
that  the  glossary  be  made  available  to 
every  stockholder.  FCA  does  not  believe 
this  is  necessary  since  words  and  terms 
are  adequately  defined  not  only  in 
Subpart  K  in  $  614. 4366,  but  also  in 
Subparts  Land  N  in  $9  614.4440  and 
614.4512  One  comment  also  suggested 
that  a  citation  to  TILA  be  added  as  a 
disclosure  requirement.  FCA  disagrees 
fur  the  reasons  explained  in  the 
discussion  on  TILA  in  S  614.4365. 

Section  614.4367(aJ    Djschsures  at  loan 
closing. 

FCCA  recommended  that  "protected" 
be  substituted  for  "guaranteed"  in 


S  614  4367t8H4)  and  similarly  in  Model 
Form  No  1  because  although  section 
413(a)(5|  of  the  Act  uses  the  term 
"guaranteed."  that  term  is  not  reflective 
of  the  true  status  of  eligible  borrower 
stock  under  section  4.9A  of  the  Act.  The 
cumnient  also  pointed  out  that 
"guaranteed  '  is  not  used  anywhere  in 
section  4.9A.  Section  4.9A  refers  lo 

eligible  borrower  stock"  and  FCA  has 
r.hanged  the  regulation  to  use  this  term 
instead  of  either  " 'protected  '  or 
"'guaranteed." 

Some  comments  suggested  that  FCA 
should  specify  m  |  614.4."»7ta)|5I  the 
vartouB  types  of  loan  options  with 
explanalions  of  terms  which  farmers 
can  use  to  enable  them  to  make 
decisions  Since  individual  lenders  offer 
different  loan  options,  some  of  which 
may  be  distinctive  to  one  lender  and 
since  each  FCB  has  its  own  policies  and 
loan  options,  FCA  does  not  believe  It 
appropnate  to  further  define  "loan 
options  "' 

One  individual  commented  thai  he 
had  a  "fixed  rate  loan"  and  that  despite 
this  fact,  changes  m  the  rate  were  made 
that  were  not  previously  disclosed. 
Pursuant  to  S  ei4.4387(a)(2).  if  a  rate  is 
adiustable.  the  lender  must  make  the 
requisite  disclosures.  However,  the 
borrower  should  be  aware  of  the  fact 
that  the  effective  interest  rale  on  "fixed 
rate  loans"  may  be  subject  to  change 
(see  9  614.4366|c)).  and  that  disclosure 
concerning  the  effective  interest  rale 
must  be  made  pursuant  to 
9  614.4367(8)(3|. 

Section  614.4367(b)    Disclosures  for 
loans  that  may  be  pooled- 

FCCA  asserted  that  the  requirement 
in  9  614  4367(b)(2t  for  a  borrower  to 
executes  waiver  of  restructuring  rights 
if  his  loan  will  be  pooled  goes  beyond 
the  requirements  of  the  statute.  FCCA 
suggested  that  no  waiver  be  required, 
and  that  alternatively  if  one  is  required 
that  It  be  within  3  days  of  commitment 
to  coincide  with  the  notification 
requirement  of  S  614.43e7(b)(4),  FCCA's 
rationale  to  eliminate  the  waiver 
requirement  ts  that  it  adds  to  an 
institution's  paperwork  and  therefore 
inhibits  the  System  s  ability  to  compete 
in  the  secondary  market.  FCCA  further 
argues  that  if  a  waiver  is  required  it 
should  coincide  with  the  3-day 
notifi-jtion  requirement  of 
9  614  4367|b)(4)  because  as  the  proposed 
regulation  is  now  written,  a  borrower 
may  allow  his  loan  to  be  pooled  within  3 
days  of  commitment,  but  may  change  his 
mind  at  the  time  of  loan  closing.  Since 
pooled  and  non-pooled  loans  may  have 
different  terms,  for  a  lender  not  to  know 
until  closing  whether  a  loan  will  be 
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pooled  makes  it  difficult,  if  not 
unpossible.  to  have  properly  prepared 
loan  documents  at  the  time  of  ciosmg. 
Furthermore.  FCCA  asserted  that  if  a 
lender  does  not  know  the  status  of  the 
loan  until  closing,  it  may  make  it  more 
difficult  to  plan  for  and  package 
secondary  market  loans.  Borrowers 
commented  that  the  waiver  requirement 
should  be  deleted  because  borrowers 
should  never  have  to  waive  their  righls. 

FCA  disagrees  with  FCCA  and  the 
borrowers  that  the  waiver  requirement 
should  be  deleted  FCA  believes  that 
FCCA  and  the  borrowers  who 
commented  on  this  issue  may  have 
misunderstood  the  purpose  of  the 
waiver  requirement.  The  waiver 
requirement  actually  operates  as  a 
protection  for  lenders,  as  well  as 
borrowers.  Pursuant  to  section  8.9  of  the 
Act.  if  a  loan  is  pooled,  restructuring 
rights  do  not  apply.  By  requiring  a 
waiver,  the  borrower  must  be  made  fully 
aware  of  the  fact  that  restructuring 
rights  are  not  applicable  and  the  lender 
and  borrower  have  demonstrated  that 
they  cleariy  understand  that  these  rights 
are  not  applicable  For  this  reason, 
although  FCA  understands  that  a  small 
amount  of  additional  paperwork  is 
created  for  the  lenders.  FCA  believes 
thai  the  waiver  requirement  is  necessary 
so  that  borrowers  and  lenders  are 
assured  of  notification  of  the 
consequences  of  loan  pooling  However. 
FCA  agrees  with  FCCA  that  the  waiver 
should  coincide  with  the  3-day 
requirement  and  the  final  regulation  has 
been  amended  to  reflect  this  change. 

Some  farmer  groups  suggested  that  a 
model  form  for  the  waiver  should  be 
included  in  the  regulations  and  used  by 
all  lenders  for  consistency.  The 
requirements  of  9  614.4367(b)(2)  are 
fairly  simple,  straightforward  and 
limited  in  nature  such  that  FCA  does  not 
believe  tliat  a  model  form  is  required.  A 
few  comments  from  borrower  groups 
suggested  thai  pnor  to  signing  a  waiver, 
borrowers  should  be  provided  with  an 
explanation  of  all  of  their  nghts 
associated  with  restructuring.  Section 
8.9  of  the  Act  provides  that  the  notice 
shall  inform  the  applicant  that  if  a  loan 
is  pooled,  sections  4.14,  4.14A.  4.14B. 
4.14a  and  4,37  shall  not  apply.  Thus, 
FCA  agrees  that  the  notification  must 
explain  that  these  sections  of  the  statute 
will  not  apply.  The  regulation  has  been 
revised  accordingly. 

Section  614.4367(c)    Changes  in  interest 

rates. 

A  few  comments  suggested  that  the 
phrase  "other  than  standard  adjustment 
factors"  be  deleted  in  9  614.4367(c)(3). 
thus  making  the  regulation  require 
disclosure  of  these  factors  10  days 


before  the  effective  date  of  an  increase. 
One  comment  suggested  the  following 
<)pecific  language:    Such  noUce  shall 
include  the  amount  of  each  of  the 
standard  adjustment  factors  and  any 
other  factors  used  to  compute  the  new 
rate"  FCA  believes  this  to  be  a 
redundant  requirement  and  accordingly 
the  proposed  language  has  not  been 
adopted  Section  614.4367(a)(21(ii) 
requires  disclosure  of  these  factors  no 
later  than  the  time  of  loan  closing.  Thus, 
FCA  believes  il  is  unnecessary  lo 
require  this  disclosure  again.  10  days 
before  the  effective  date  of  an  increase 

Some  comments  suggested  that  all 
such  "factors"  should  be  hsled  in  the 
regulation.  FtlA  does  not  beheve  such  a 
list  is  necessar>'  or  practical.  The 
regulation  requires  disclosure  of  "any" 
factors,  thus  it  is  unnecessary  to  list  alt 
the  possible  factors.  Furthermore,  since 
the  factors  may  be  different  depending 
on  the  lender,  situation,  and  other 
factors,  it  would  be  of  little  value  for 
FCA  to  attempt  to  compile  a  list- 
Many  comments  were  submitted 
concerning  the  requirement  for 
notification  of  a  rate  increase  10  days 
before  the  effective  date  uf  the  increase 
Some  borrower  groups  and  individuals 
suggested  that  the  notificahon  be  made 
30  days  in  advance  so  that  individuals 
have  sufficient  time  to  explore  other 
alternatives.  FCCA  suggests  that  the 
notification  requirement  for  increases  be 
the  same  as  for  decreases,  i.e..  no  later 
than  the  effective  date  of  the  increase. 
FCCA  asserts  by  way  of  example,  that  if 
an  interest  rate  is  increased  effective  on 
July  1.  on  a  loan  with  a  monthly 
repayment  schedule,  the  borrower  will 
not  have  to  pay  the  increased  amount 
until  August  1.  Although  FCCA 
recognizes  that  interest  is  accruing  at 
the  new  rate  for  the  30-day  period 
preceding  the  August  l  payment  date, 
FCCA  asserts  that  the  borrower  would 
still  be  given  30  days  withm  which  lo 
seek  alternative  financing.  FCCA  further 
stales  that  presently  the  proposed 
regulation  gives  the  borrower  40  days  to 
seek  refinancing  and  that  while  the  10- 
day  difference  is  not  significant  to  the 
borrower,  it  is  lo  the  lender  because  of 
the  additional  burden  to  the  lender. 
FCCA  argues  further  that  the  Federal 
Reserve  Board  (FRB).  which  vigilantly 
oversees  consumer  lending,  is  more 
flexible  on  this  issue  than  the  FCA.  Even 
if  FCA  does  not  eliminate  the  10-day 
requirement  in  general.  FCCA  argues 
that  FCA  ought  to  waive  it  if:  (1)  Lenders 
make  loans  tied  to  an  index  entirely 
outside  the  control  of  the  System,  (2)  the 
index  is  widely  publicized  and  generally 
accepted  throughout  the  business  and 
agricultural  community,  and  |3J 


disclosures  clearly  referencing  a  prune 
rate  or  other  index  are  made  when  the 
loan  is  ongmated  and  closed.  FCCA 
argues  that  since  changes  in  the  prune 
rate,  for  example,  are  largely 
unpredictable  and  outside  the  control  of 
the  lender,  the  proposed  regulations  as 
written  are  not  compatible  with  such 
priang  methodology  and  that  Congress 
could  not  have  intended  that  the 
disclosure  requirements  impede  such 
pncing  practices  as  evidenced  by  the 
fact  that  the  10-day  requirement  is  not 
found  in  section  4.13  of  the  Act. 
Although  timely,  meaningful 
disclosure  is  required.  FCA  must  also 
balance  the  costs  to  the  lenders  of 
disclosure  requirements.  If  the 
disclosure  regulations  are  so  strict  that 
System  institutions  have  difficulty 
competing  with  other  lenders,  then  the 
entire  System  suffers,  including, 
ultimately,  the  borrowers.  FCA 
recognizes  that  the  10-day  requirement 
is  an  added  burden  to  the  lender,  but  it 
also  recognizes  that  the  10-day  time 
penod  is  significant  to  the  borrower. 
The  purpose  of  the  disclosure 
regulations  is  to  inform  borrowers  of 
certam  information  so  that  they  have 
sufficient  time  to  make  informed 
decisions  and  exercise  options  thai  may 
be  available  to  them.  Furthermore,  the 
comments  received  by  FCA  from 
borrowers  requesting  SO^iay  as  oppofwd 
to  10-day  advance  notification  indicate 
that  the  period  is  of  significance  to 
borrowers.  FCA  is  not  persuaded  by 
FCCA"8  reference  to  the  FRB  since  the 
System  is  in  some  ways  unique  and 
cannot  be  compared  to  other  financial 
systems.  Furihermore.  the  FRB 
disclosure  requirements  that  FCCA 
referred  lo  provide  for  disclosure  of  an 
interest  rate  increase  subsequent  lo  the 
increase,  but  only  m  very  hmited 
circumstances.  On  the  other  hand.  FCA 
is  not  persuaded  that  the  suggested  30- 
day  time  penod  advocated  by  borrowers 
is  practical  This  long  a  penod  would 
impose  too  great  a  burden  on  the 
lenders  who  are  not  always  able  to 
determine  that  far  in  advance  when  an 
increase  will  be  necessary  and  the  costs 
to  them  m  potential  lost  revenues  for 
that  30-day  penod  may  be  significant. 
On  balance,  FCA  believes  that  the  10- 
day  requirement  does  not  impose  loo 
great  a  burden  on  the  lenders  and  that  it 
is  an  adequate  amount  of  time  for 
borrowers  to  evaluate  the  effect  of  the 
increase  and  take  whatever  action  they 
feel  IS  necessary.  Comments  were  also 
received  that  suggested  that  a  30-day 
requirement  be  added  to  S  614.4367(d). 
as  well.  For  the  reasons  discussed 
above.  FCA  does  not  agree  and  the 
regulation  has  not  been  changed.  In 
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response  to  F'CCA  s  comments 
advocatina  that  notificaliona  of  rate 
increases  tied  to  indexes  such  as  prime 
rates  be  provided  at  the  lime  of  the 
increase  and  not  10  days  before,  FCA 
believes  that  the  theory  behind  the  10- 
ddv  advance  notice  to  allow  borrowers 
to  timely  explore  other  options  available 
to  them  IS  equally  applicable  m  these 
instances. 

Section  B:4.4367(e)    Notice 
requirements. 

Commenters  suggested  that  paragraph 
(e)  of  {  614.4367  be  changed  to  require 
notification  to  all  parties.  The  reason 
offered  for  this  recommended  change  la 
that  all  primary  obligors  are  entitled  to 
such  disclosures  and  there  may  be 
situations  je  g.  during  divorce 
proceedings)  where  all  pnmary  obligors 
will  not  have  access  lo  the  information. 
Although  rCA  agrees  that  all  primary 
obligors  should  have  access  to  the 
information,  it  does  not  agree  that 
lenders  should  be  re-sponsible  for 
notifying  every  obligor  Each  pnmary 
obligor  is  responsible  for  ensunng  that 
he  IS  fully  informed  by  other  primary 
obligors.  FCA  does  not  think  it  is 
appropriate  to  create  unnecessary  coats 
or  re.sponsibilities  and  this  further 
nutiHcation  would  be  such  a  cost  and 
responsibility. 

Appendix  to  12  CFR  6144367— Required 
disclosure — mode!  disclosure  forms. 

It  was  suggested  that  the  model  forms 
should  be  patterned  after  TILA.  With 
some  minor  changes  explained  below. 
FCA  beheves  that  the  proposed  forms 
are  adequate  to  give  lenders  an  idea  of 
how  disclosures  may  be  made  It  was 
also  suggested  that  the  furms  be  more 
specific  and  that  their  use  be 
mandatory  FCA  does  not  believe  that 
the  forms  need  to  be  more  specific  since 
'he  purpose  of  the  forms  is  to  give 
l-?nders  an  example  of  the  type  of  form 
that  19  appropnate  Furthermore.  FCA 
does  not  believe  that  the  forms  must  be 
mandatory  The  use  of  the  model  forms 
is  optional  as  long  as  lenders  make  the 
requisite  disclosures. 

One  lender  found  a  conflict  between 
the  language  of  §  614-4367(a|(31  and  the 
model  form.  The  lender  commented  that 
the  text  of  the  regulation  seems  to 
require  disclosures  using  representative 
examples  rather  than  loan-by-loan 
calculations  while  the  model  form 
requires  only  the  latter  The  commenter 
asked  for  clar.fication  on  which  FCA 
was  requiring.  FCA  requires  both. 
Section  4  13(a)(3)  of  the  Act  clearly 
requires  the  use  of  at  least  one 
representative  example  when  disclosing 
the  effect  that  loan  origination  charges 
or  stock  or  participation  certincate 


purchases  have  on  the  effective  mterest 
rate.  Thus,  the  initial  disclosure  of  the 
effective  mterest  rate  should  take  into 
account  the  required  purchase  of  slock 
or  participation  certificate  and  loan 
onginatton  charges  at  the  lime  of  loan 
closing,  if  not  before  In  addition,  at 
least  one  further  disclosure  is  required 
which  slates  what  the  effective  interest 
rate  would  be  if  there  were  a  change  in 
the  purchase  requirement  as  it  relates  to 
\he  loan  balance.  Thus,  the  model  form 
hd.5  been  changed  to  reflect  this. 

One  lender  commented  that  although 
Model  Form  No  2  requiree  disclosure  of 
the  effective  mterest  rate.  %  614.4367tc) 
does  not.  Although  \  614.4367(dl 
addresses  the  effective  interest  rate, 
FCA  recognizes  that  the  lender's 
comment  concerning  }  ei4.4387(c)  is 
appropriate  and  the  final  regulatioa  will 
be  changed  lo  reference  the  effective 
interest  rate,  as  well.  Finally,  the  model 
forms  have  been  amended  to  refer  to 
"quahned  lenders'*  rather  than  "System 
institutions," 

Section  6144368    Disclosure  of 
differential  interest  rates. 

A  farmers  group  suggested  that 
lenders  provide  a  one-time 
communication  to  "■non^troubled'" 
borrowers  on  their  rights  lo  a  review  of 
their  loan.  FCA  believes  that  a 
notification  should  be  provided  to 
borrowers  and  has  revised  the 
regulation  to  require  notification  lo 
prospective  borrowers  not  later  than  the 
time  of  loan  closing.  This  notification 
may  be  made  at  the  same  time  as  the 
disclosures  required  by  S  614.4367(a). 
Regarding  current  borrowers,  lenders 
should  notify  them  of  their  rights  under 
this  section  at  the  time  that  they  notify 
them  of  the  next  rate  change.  The  same 
group  also  suggested  ihat  the  regulation 
require  that  the  lender  respond  to  the 
borrower  within  45  days.  FCA  does  not 
see  a  substantial  benefit  to  this 
suggestion,  especially  since  the 
borrower  would  have  been  notified  of 
the  interest  rate  that  he  would  be 
receiving  no  later  than  loan  closing. 

Subpart  L — Actions  on  Apphcations: 
Review  of  Credit  Decisions 

Subpart  L  sets  forth  definitions  and 
the  processes  lo  be  used  in  reviews  of 
credit  decisions. 

Section  614.4440    Definitions. 

One  commenter  suggested  that  a 
glossary  of  terms  should  be  developed 
Systemwide  and  made  available  to 
every  borrower.  Although  such  a 
glossary  may  be  beneficial.  FCA 
believes  thai  the  decision  to  develop 
such  a  glossary  pihould  be  within  the 
lender's  discretion. 


One  farmers  group  commented  that 
"borrower"  should  be  defined  to  include 
a  person  who  holds  System  collateral, 
has  System  debt  and/or  holds  System 
slock  The  borrower  rights  provisions 
are  applicable  to  "loans"  from  "qualified 
lenders"  as  these  terms  are  defined  by 
the  statute,  and  the  regulations  so 
provide.  The  definition  of  a  loan  is  a 
"loan  made  lo  a  farmer,  rancher,  or 
producer  or  harvester  of  aquatic 
products  for  any  agricultural  or  aquatic 
purpose  and  other  credit  need  of  the 
borrower  *  *  '."  Since  the  definition  of 
"loan"  clearly  indicates  the  individuals 
covered  by  the  borrower  rights 
provisions,  no  further  definition  of 
borrower  is  required. 

Section  614.4440(0)    Adverse  credit 
decision. 

Farmers  groups  suggested  that 
"adverse  credit  decision"  should  be 
expanded.  Definitions  were  suggested 
that  would  include  the  following  as 
"adverse  credit  decisions":  A  denial  of  a 
formal  application  for  reduced  interest 
rates,  an  increase  in  interest  rates,  and 
the  classification  of  a  loan  as 
"nondistressed"  and  therefore  not 
entitled  to  be  considered  for 
restructuring.  The  statute  clearly  define-s 
those  decisions  thai  credit  review 
committees  should  consider.  The  statute 
provides  for  review  of  the  following 
adverse  credit  decisions:  Dentals  of 
credit,  approval  of  credit  but  in  a  lesser 
amount  than  that  applied  for  denials  of 
restructuring  apphcations;  and  denials 
of  requests  to  return  a  nonaccrual  loan 
to  accrual  status,  but  only  for  borrowers 
who  were  not  delinquent  at  the  time  of 
such  action  and  only  if  an  adverse 
action  resulted  from  the  change  in 
status.  Thus,  the  statute  does  not  allow 
for  expansion  of  the  definition  of 
"adverse  credit  decision*  as  suggested 
by  the  fanners  groups.  The  FCCA 
suggested  that  "adverse  credit  decision" 
be  changed  to  limit  reviews  of  a  denial 
of  a  request  to  return  a  loan  to  accrual 
status  lo  conform  lo  the  requirements 
set  out  in  §  614.4514  and  4  14  Dtd)(2)  of 
the  Act,  i.e.,  such  review  would  only  be 
available  to  borrowers  who  have  met  all 
loan  obligations  and  only  if  placing  a 
loan  in  nonaccrual  status  results  in  an 
adverse  action.  The  proposed  regulation 
was  intended  only  to  provide  a  review 
of  the  denial  to  return  a  nonaccrual  loan 
lo  accrual  status  for  those  borrowers 
who  meet  all  loan  obligations  when  the 
change  in  status  results  in  an  adverse 
action.  However,  as  FCCA  points  out. 
proposed  \  614.4440  could  be  interpreted 
to  give  all  borrowers  in  all  instances  the 
right  to  this  review.  Therefore,  the 
definitioa  of  applicant  in  the  final 
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regulation  has  been  adjusted 
accordingly,  and  {  614.4514  Borrowers 
who  meet  all  Loon  Obligations  will  be 
clarified  to  reference  S  614.4441  Notice 
of  Action  on  Loan  Application,  as  well 
as  9  614.4443  Review  Process,  making 
those  sections  applicable  to  the  review 
of  a  denial  for  a  request  to  return  a 
nonaccrual  loan  lo  an  accrual  status 
when  there  is  an  adverse  action.  Again, 
this  would  clarify  that  such  reviews 
apply  to  denials  of  credit;  denials  of 
restruclunng  applications;  and  denials 
of  requests  to  return  a  nonaccrual  loan 
lo  accrual  status,  but  only  for  borrowers 
who  were  not  delinquent  at  the  time  of 
such  action  and  only  if  an  adverse 
action  resulted  from  the  change  in 
status. 

Section  614.4440(c)    Application  for 
restructuring. 

One  comment  suggested  that  the 
regulation  require  that  loan  ofi^icers 
provide  a  written  copy  of  the 
restructuring  policy  to  the  borrower,  that 
a  borrower  request  restructuring  in 
writing,  and  that  a  "casual  comment"  by 
a  System  institution  not  constitute 
proper  notification  of  reslnicturing 
rights.  Section  614.4516  requires  that  a 
copy  of  a  lender's  written  policy  be 
provided  to  the  borrower  and 
S  614, 4440(c)  defines  an  "application  for 
restructuring"  as  a  wriiten  request. 
'Casual  comments"  by  lenders  would 
not  comply  with  the  formal  wnlten 
notifications  required  by  the  regulations. 

Farmers  groups  and  individuals 
requested  more  specifics  on  what  type 
of  information  is  required  lo  be  provided 
in  an  "application  for  restructuring." 
One  group  suggested  thai  the  definition 
be  expanded,  as  well  as  clarified  to 
create  uniform,  consistent  procedures. 
Another  comment  suggested  that  the 
definition  needs  to  emphasize  that  the 
lender  and  borrower  should  work 
together,  negotiate  and  put  forth  a  good 
faith  effort 

Mob!  comments  were  concerned 
specifically  with  the  "prelimmary 
restructuring  plan."  Commenters 
requested  that  the  "preliminary 
restructuring  plan"  be  clearly  defined  as 
well,  and  thai  the  regulations 
specifically  state  what  type  of 
information  must  be  provided  by  the 
borrower  by  requiring  that  the  lender 
furnish  a  list  of  all  the  financial 
information  and  repayment  projections 
that  the  lender  will  use  to  make  its 
decision.  Another  commenter  in  asking 
for  clarification  of  a  'preliminary 
restructuring  plan",  wanted  to  know 
how  much  information  constitutes  a 
good  faith  application  for  restructuring. 

A  few  farmer  groups  suggested  that  to 
emphasize  and  clarify  "preliminary",  the 


regulations  should  state  that  a  borrower 
can  always  amend  his  plan  and  that  the 
borrowers  should  be  informed  by  the 
lenders  of  the  costs  of  foreclosure  and 
restructuring  at  a  meeting.  Another 
suggestion  was  made  that  the 
regulations  spwcify  stages  euid  timelines 
for  the  preliminary  restructuring  phase. 
One  member  of  Congress  suggested  that 
the  regulations  need  to  stress  that 
submission  of  an  application  for 
restruclunng  is  a  '■preliminary" 
document  in  that  the  law  intends  to  give 
borrowers  the  ability  to  submil  a  plan 
which  would  be  considered  as  a  starting 
poini  for  working  out  the  loan  with  a 
lender.  Further,  the  comment  suggested 
thai  it  must  be  made  clear  that  the 
lenders  have  to  work  with  the 
borrowers. 

Four  State  attorneys  general 
expounded  on  the  suggestion  that  the 
costs  of  foreclosure  and  restructuring  be 
disclosed  to  borrowers  by  suggesting 
that  the  computational  steps  and 
assumptions  used  to  arrive  at  the  costs 
be  provided.  However,  unhke  most  of 
the  other  comments,  they  were  of  the 
opinion  that  detailed  regulations 
governing  everv'  possible  calculations 
were  not  the  solution.  Rather,  they 
opined  that  the  better  solution  is  for 
FCA  to  develop  a  process  which  would 
provide  for  disclosure  and  good  faith 
bargaining. 

One  lender  suggested  that  a  definition 
of  "loan  application"  or  "application  for 
a  loan"  be  inserted  m  S  614.4440.  as  well 
as  5  614.4512  to  clanfy  the  distinction 
between  an  "application  for 
restruclunng"  and  a  "loan  application". 
The  lender  stated  that  §  614.4441(c). 
which  sets  a  30-day  time  limit  in  which 
an  applicant  must  request  a  review,  may 
be  interpreted  to  apply  to  restructunng 
applications,  as  well  as  to  loan 
applications.  However,  as  the  lender 
pointed  out.  the  time  period  in  which  an 
applicant  must  request  a  review  of  a 
restructuring  application  is  7  days  after 
receipt  of  the  lender's  notice,  not  30 
days  as  may  be  inferred  by  $  614-4441(c) 
of  llie  proposed  regulations.  The  lender 
also  stated  that  the  duplication  of 
"application  for  restructunng". 
"distressed  loan '.  and  other  terms  in 
S  614.4512  as  well  as  in  {  614.4440  is  not 
necessarj'.  Finally,  FCCA  commented 
that  the  word  "normally"  should  be 
deleted  from  fi  ei4.4440(c)(31.  as  well  as 
from  S  614.4512(a)(3)  to  conform  to  the 
statute  and  to  avoid  needless  confusion 
and  uncertainty.  FCCA  reasons  that  to 
the  extent  that  "normally"  would  limit  a 
lender's  inquiry  to  information 
appropriate  for  making  sound  credit 
decisions  in  the  context  of  restructuring. 
it  is  redundant.  FCCA  further  argues 
that  to  the  extent  that  "normally"  might 


be  read  to  prohibit  a  quafified  lender 
from  obtaining  information  necessar>'  to 
make  a  decision,  it  conflicts  with  the 
statute. 

FCA  does  not  believe  it  is  appropriate 
to  change  the  definition  of  "application 
for  restructuring"  for  the  following 
reasons.  FCA  agrees  that  the  borrower 
and  lender  must  work  together  in  this 
process.  However,  no  specific  language 
was  suggested  on  this  point,  and  FCA 
believes  that  none  needs  to  be  inserted 
into  this  regulation  since  i!  requires 
cooperation  between  borrower  and 
lender.  The  regulation  requires,  (1]  A 
preliminary  restructiunng  plan  that  is  not 
finalized,  but  proposed.  (2)  the 
restructuring  application  must  be 
submitted  on  appropriate  forms 
prescribed  by  the  lender,  and  (3|  there 
must  be  sufficient  information  and 
repajTnent  projections,  where 
appropriate,  to  allow  a  lender  to  support 
a  decision.  Therefore  the  preliminary 
plan  may  be  revised  before  it  becomes 
final,  based,  in  part,  on  communications 
between  borrower  and  lender  Also, 
where  information  is  not  sufficient  to 
allow  the  lender  to  support  a  sound 
credit  decision,  the  lender  must 
communicate  with  the  borrower  such 
that  the  borrower  provides  sufficient 
information  to  enable  the  lender  to 
make  a  sound  credit  decision.  A  reading 
of  the  statute  and  regulation,  indicates 
that  both  parties  must  put  forth  a  good 
faith  effort  and  work  together 

FCA  disagrees  with  those  comments 
that  requested  a  list  of  specific 
information  that  must  be  included  in  the 
application.  The  regulations  already 
prescnbe  what  must  be  included  in  the 
application  (as  discussed  in  this  section) 
and  requu-e  that  the  lender  provide  "all 
materials  necessary  to  enable  the 
borrower  to  submit  an  application  for 
restructuring  '  Isee  S  614.4516(a)(2|), 
However,  specific  items  other  than  these 
requirements  cannot  be  identified  and 
accordingly  the  regulation  cannot 
prescribe  such  items.  Each  restructuring 
application  will  be  different,  depending 
on  the  t\'pe  of  loan,  borrower,  lender, 
and  other  factors.  The  information  that 
constitutes  a  "good  faith  application" 
may  very  well  be  different  m  each  case 
and  FCA  cannot  provide  an  exhaustive 
list  of  specifics.  For  these  reasons,  FCA 
should  not  and  cannot  create  uniform, 
consistent  procedures.  Similarly,  the 
regulations  cannot  specify  stages  and 
timelines  for  the  preliminary 
restructuring  phase,  because  this  may  be 
different  depending  on  the 
circumstances. 

FCA  does  not  agree  that  a 
"preliminary"  plan  should  allow  a 
borrower  to  continually  amend  his  plan 
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m  every  instance.  There  must  be  a  good 
fdi'h  effort  on  the  borrower's  part,  just 
33  there  must  be  good  faith  on  the 
lender's  part.  A3  with  any  process, 
redsunableness  must  be  a  guide.  The 
borrower  cannot  unnecesBarily  delay 
restructuring  or  foreclosure  by 
continually  amending  his  plan,  and  as 
discussed  below,  a  lender  cannot  create 
unnece9aar>'  delays  and  obstacles  to 
r'jstructunng  by  unreasonably  requiring 
unnecessary  documents  as  part  of  the 
uppiication. 

FCA  disagrees  with  the  comments 
that  requested  that  the  lender  provide 
the  costs  of  foreclosure  and 
restnjctunng  In  most  cases  this  will  be 
iripnsaible  for  a  lender  to  do  until  and 
after  the  borrower  has  submitted  an 
dpplication  for  restpjcturing.  To  the 
extpn!  that  this  comment  meant  that  a 
specific  list  of  what  the  lender  is 
mcluding  in  these  costs  should  be 
provided,  as  stated  immediately  above 
each  case  may  mvolve  different  costs. 
Thus  there  is  no  one  list  of  items  that 
obipctively  will  be  part  of  each  and 
every  application.  FCA  agrees  with  the 
comment  from  the  State  attorneys 
general  suggesting  that  a  process,  not  a 
detailed  list  is  the  solution.  As 
explained  immediately  below,  the 
regulations  provide  for  such  a  process- 
fFCA  has  further  addressed  this  issue  of 
the  lender  providing  information  to  the 
borrower,  but  after  the  decision  is  made, 
in  the  discussion  in  \  614.4518  Notice  of 
Denial  of  Restructuring  and  Right  to 
Review  \ 

Although  FCA  agrees  with  the 
comment  that  the  language  of  the  statute 
gives  the  borrower  the  ability  to  submit 
a  plan  which  may  be  considered  as  a 
starting  point  for  working  out  the  loan 
with  a  lender,  il  does  not  agree  that  this 
means  that  a  restructuring  application  is 
a  preliminary  document  The  language 
found  in  the  1987  Act  clearly  makes  a 
distinction  between  an  "application  for 
restructuring"  and  a  "preliminary 
restructuring  plan."  The  preliminary 
plan  18  a  part  of  the  application  and 
while  the  plan  may  in  some  cases  serve 
as  a  3!art:ng  point,  the  application  must 
be  in  a  more  finalized  form  The 
application  must  contain  sufficient 
financial  information  and  repayment 
projections  to  allow  the  lender  to  make 
a  sound  credit  decision.  Where  that 
mformation  is  not  provided,  the  lender 
must  contact  the  borrower  to  obtain  that 
information  to  enable  the  lender  to 
make  a  sound  credit  decision.  The 
lender  cannot  summarily  dismiss  an 
application  because  it  is  incomplete. 
However.  FCA  does  not  mean  to  suggest 
that  the  lender  should  continue  to  deal 
with  a  recalcitrant  borrower,  such  that  a 


lender  is  unable  to  take  any  action 
concerning  the  distressed  loan.  Once 
again  a  reasonableness  standard  must 
be  applied. 

FCA  acknowledges  that  the  comment 
concerning  what  is  applicable  to  a  loan 
apphcalion,  as  opposed  to  a 
restructuring  application  expressed 
valid  concerns.  Accordingly.  FCA  has 
included  a  definition  of  "loan 
application"  and  revised  the  regulation 
to  clarify  that  S  614  4441  applies  to  a 
loan  applicant,  not  a  restructuring 
applicant.  Thus,  a  loan  apphcant  has  30 
days  from  notification  in  which  to 
request  a  review  and  as  stated  in 
\  814.4518,  an  applicant  for  restructuring 
has  7  days  from  notification  in  which  to 
request  a  review.  FCA  does  not  agree 
that  duplication  of  the  definitions  in 
k%  614.4440  and  614.4512  creates 
confusion.  Since  most  sections  in 
Subpart  L  are  applicable  to  restnjctunng 
applications,  as  well  as  loan 
applications,  the  definitions  must  appear 
in  both  subparts. 

Finally,  regarding  FCCAa  comment 
that  "normally"'  should  be  deleted  from 
the  regulations,  FCA  did  not  intend  Us 
insertion  to  limit  the  lender  from 
requesting  information  necessary  to 
make  its  decision.  Thus,  "normally"  will 
be  deleted.  However,  this  deletion  does 
not  mean  ihat  a  lender  may  seek  more 
information  upon  which  to  base  a  sound 
credit  decision  than  it  would  usually 
need  in  the  ordinary  course  of  business, 
The  lender  may  not  make  unreasonable. 
or  unusual  demands  for  information 
from  the  borrower. 

Section  6J4-4440(e}    Distressed  loan. 

One  commenter  suggested  that  the 
regulations  should  require  a  lender  to 
notify  a  borrower  in  wnting  when  a  loan 
becomes  distressed  and  that  the 
borrower  should  have  an  opportunity  to 
discuss  the  status  of  the  loan.  One 
comment  suggested  that  this  notification 
be  provided  at  least  45  days  after  a 
payment  is  missed-  FCA  does  not 
believe  it  is  necessary  for  a  lender  to 
notify  a  borrower  when  his  loan  is 
distressed  since  \  614.4516 
Restructuring  Procedures,  requires  a 
lender  to  notify  a  borrower  that  his  loan 
may  be  suitable  for  restructuring  and 
this  must  be  done  not  later  than  45  days 
before  foreclosure  proceedings  begin.  In 
order  for  a  lender  to  notify  a  borrower  of 
the  restruclunng  process,  a 
determination  must  first  be  made  that 
the  loan  is  distressed.  Thus,  a  borrower 
will  know  that  the  loan  is  distressed 
when  the  notification  concerning 
restructuring  is  received.  In  addition, 
one  of  the  characteristics  of  a  distressed 
loan  will  usually  be  that  the  loan  is 
delinquent,  and  the  borrower  will  be 


aware  that  his  own  loan  payment  is  past 
due.  In  any  event.  FCA  does  not  believe 
that  a  borrower  is  prejudiced  if  he  is  not 
first  notified  thai  a  loan  is  distressed,  a-^ 
long  as  there  is  timely  notification  of 
restructuring  rights.  In  response  to  the 
comment  requesting  that  the  regulation 
provide  for  an  opportunity  for  (he 
borrower  to  discuss  the  status  of  his 
distressed  loan.  FCA  does  not  believe 
that  S  614.4440(e)  must  require  this 
because  FCA  cannot  conceive  of  a 
situation  whereby  a  loan  has  become 
distressed  and  there  is  no  discussion 
between  lender  and  borrower  at  some 
point  in  time.  In  any  event.  S  614. 4516 
provides  the  borrower  with  an 
opportunity  to  review  the  status  of  a 
distressed  loan. 

Comments  were  Submitted  requesting 
that  the  regulations  clarify  the  definition 
of  a    distressed  loan".  Two  separate 
issues  were  raised.  The  first  issue  was 
raised  by  FCCA  in  its  comments  on 
FCA'a  receivership  and  conservatorship 
regulations,  12  CFR  Part  611  (53  FR 
16934.  May  12.  1988).  FCCA  questioned 
whether  loans  sold  by  a  receiver  to 
entities  that  are  not  qualified  lenders. 
would  be  subject  to  borrower  rights.  The 
second  issue  concerns  whether  adverse 
repayment  trends  on  other  than  System 
loans  may  be  considered  by  an 
institution  when  determining  whether 
the  loan  held  by  the  institution  is 
distressed  In  response  to  FCCA's 
inquiry,  there  is  no  need  lo  address  (his 
issue  in  the  context  of  the  borrower 
rights  regulations.  In  the  context  of 
fulfilling  its  duties  established  pursuant 
to  the  receivership  provisions  in  the  Act. 
FCA  determined  that  borrower  rights 
are  applicable  lo  loans  that  may  be  sold 
by  the  receiver  for  the  former  System 
institutions  to  entities  that  are  not 
qualified  lenders. 

Regarding  the  second  issue  of  whether 
lenders  may  consider  adverse 
repayment  trends  on  other  than  System 
loans,  the  definition  of  distressed  loan 
must  be  examined.  The  definition  states. 
among  other  things,  that  a  "distressed 
loan"  is  "a  loan  for  which  the  borrower 
does  not  have  the  financial  capacity,  to 
pay  according  to  its  terms  and  which 
exhibits  one  or  more  of  the  following 
characlerislics:  (1)  The  borrower  is 
demonstrating  adverse  financial  and 
repayment  trends  *   '  '."The  lender 
must  determine  whether  the  borrower 
has  the  financial  capacity  lo  repay  his 
loan.  In  order  lo  make  such  a 
determination,  a  lender  may  have  to 
consider  repayment  trends  on  other 
loans  or  accounts,  where  such 
information  Is  available. 

Some  comments  suggest  ihat  "as 
delermined  by  the  lender"  be  deleted 
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from  S  614  4440|d)  as  commenlers 
argued  that  the  phrase  narrows  the 
statutory  definition  by  prohibiting  the 
borrower  from  initiating  contact  with 
the  lender  if  the  borrower  thinks  that  he 
will  be  unable  to  meet  upcoming 
payments  even  before  the  lender  is 
aware  that  a  distressed  loan  may  exist 
One  cormneni  suggested  that  "as 
determined  by  the  lender"  be  deleted. 
thus  prohibiting  a  policy  of  one  lender 
that  does  not  consider  a  loan  to  be 
"distressed"  if  the  borrower  is  able  to 
pay,  but  chooses  not  lo.  In  response  to 
the  first  comment.  FCA  does  not  believe 
that  the  phrase  narrows  the  statute. 
Nothing  in  the  statute  or  the  regulations 
prevents  a  borrower  from  voluntarily 
contacting  a  lender  if  a  borrower  wishes 
to  discuss  restructuring.  Also, 
S  6l4.45ie(c)  of  the  regulation  states  that 
a  qualified  lender  may  voluntarily 
propose  a  restructunng  plan.  In  response 
to  the  second  comment.  FCA  believes 
that  the  statutory  framework  does  not 
contemplate  extending  restructuring 
rights  to  an  individual  who  although 
able  to  pay  has  chosen  not  to.  To  allow 
otherwise  would  be  to  send  a  message 
to  all  System  borrowers  that  they  need 
not  be  concerned  with  repaying  their 
System  loans.  This  would  be  an 
unjustified  burden  for  all  paying 
borrowers,  including  those  paying  under 
restructuring  plans.  The  legislation  is 
intended  to  assist  those  borrowers  with 
financial  difficulties,  not  those  seeking 
to  renegotiate  or  avoid  contractual 
obligations  for  their  owm  convenience 
and  beneHt. 

Section  BU.4440(g}    Qualified  tender. 

One  comment  suggested  that 
"qualified  lender"  was  vague,  but 
offered  no  alternative  or  additional 
language  to  clarify  the  alleged 
vagueness.  As  the  regulatory  definition 
i&  consistent  with  the  statutory 
definition,  FCA  does  not  believe  further 
clarification  is  needed. 

FCA  was  questioned  as  to  whether  an 
institution  that  is  placed  in  receivership 
or  conservatorship  is  itself  a  "qualified 
lender  "  One  commenter  suggested  that 
the  question  be  answered  affirmatively 
by  adding  the  following  language  to 
§614.444010(11:  'including  its 
conservator  or  receiver."  For  the  System 
institutions  that  were  recently  placed 
inlo  receivership.  FCA  determined  that 
the  receiver  must  afford  borrower  rights. 

A  member  of  Congress  commented  on 
the  definition  of  qualified  lender  under 
§  614.4512  concemmg  Federal 
Intermediate  Credit  Banks  (FlCDs).  The 
defmition  of  qualified  lender  includes 
any  institution  that    makes  loans"  as 
"loans"  are  defined  in  the  Act. 


Section  814.4440(h)    Restructure  or 
restructuring. 

Comments  suggested  that  the 
borrower  and  lender  must  use  the  same 
definition  of  "financially  viable."  One 
comment  questioned  what  actions  must 
be  taken  to  be  considered  "financially 
viable",  and  what  does  "the  taking  of 
any  other  action"  mean,  However,  no 
speciFic  language  was  suggested  by  the 
commenlers  to  define  these  lerms  and 
FCA  does  not  believe  that  specific 
language  is  appropriate  since  financial 
viability  as  well  as  other  actions  that 
may  be  taken  to  modify  the  terms  of  a 
loan  must  be  determined  on  a  case-by- 
case  basis. 

Section  614.4441    Notice  of  action  on 

loan  application. 

One  comment  suggested  that  FCA 

prescribe  a  certain  notice  or  form  for  the 
notice  for  all  lenders.  As  long  as  lenders 
provide  the  information  required  by  this 
regulation.  FCA  bebeves  that  the  form  of 
the  notice  is  within  a  lender's  discretion. 

One  comment  suggested  that  more 
information  be  provided  to  borrowers 
before  any  adverse  action  is  taken.  With 
some  minor  exceptions  discussed  below. 
FCA  believes  that  the  notice  is  adequate 
as  prescribed  by  the  regulations  One 
comment  suggested  that  the  lender 
notify  the  borrower  of  his  right  to  an 
independent  appraisal  and  the  method 
and  procedures  of  exercising  this  right. 
FCA  agrees  and  has  revised  the 
regulation  accordingly. 

Regarding  paragraph  {a)  which 
requires  that  the  borrower  be  notified  of 
the  reasons  for  the  lender's  action,  one 
comment  suggested  that  "tangible" 
reasons  be  provided.  The  remainder  of 
the  comments  on  this  issue  suggested 
thai  all  factors,  calculations, 
assumptions,  and  reasons  upon  which 
the  lender's  decision  is  based  be 
provided  to  the  borrower  One  comment 
suggested  that  all  factors  and 
calculations  be  provided  only  if  the 
lender  denies  the  application  lo  enable  a 
borrower  to  decide  whether  he  would 
like  to  seek  review  of  the  decision. 

FCA  believes  thai  specific  reasons  for 
a  lender's  decision  on  a  loan  apphcalion 
must  be  provided  to  the  borrower  and 
the  regulation  has  been  revised 
accordmgly.  Specific  reasons  will 
enable  a  borrower  to  decide  whether  to 
seek  review.  FCA  agrees  with  the 
comment  that  suggested  that  such 
information  need  only  be  disclosed 
when  there  has  been  a  denial  of  the 
application  and  the  regulation  so 
provides  Finally,  one  comment 
suggested  that  notice  be  given  to  all 
primary  obligors.  For  the  reasons 


discussed  above  in  S  614.4367te).  FCA 
disagrees. 

Section  614.4442    Credit  Review 

Committee. 

One  comment  suggested  the  title  of 
this  section  be  Credit  Loan  Review 
Committee.  FCA  disagrees  since 
pursuant  to  section  4.14|b)  of  the  Act. 
the  committee  w^ll  review  denials  of 
restructuring  applications  as  well  as 
loan  applications 

A  comment  suggested  thai  all  avenues 
should  be  explored  with  the  loan  officer 
before  the  committee  process  begins. 
FCA  agrees  with  this  comment  since 
there  is  no  right  lo  a  credit  review  until 
the  institution  has  first  made  a  decision. 
Thus,  the  lender,  usually  through  the 
loan  officer,  and  the  borrower  were 
engaged  in  a  cooperative  effort  to 
attempt  to  find  solutions  before  the 
credit  review  committee  process  began. 

General  comments  were  submitled 
Lhal  suggested  the  regulations  should 
clearly  spell  out  the  function  and 
procedures  of  the  committee, 
emphasizing  the  importance  of  the 
committee  being  an  independent  review- 
process  and  more  than  a  mere  "rubber 
stamp".  Included  in  these  procedures 
should  be  guidelines  of  eligibility  for 
sening  on  the  committee,  includmg 
those  individuals  who  are  to  constitute 
'farmer  board  representation"  as 
required  by  section  4  14(a)[ll  of  the  Act. 

The  FCA  does  not  believe  that  it 
should  specify  additional  functions  and 
procedures  for  the  credit  review 
committees  other  than  those  prescnbed 
by  the  regulation  The  regulation  stales 
that  the  function  of  the  committee  is  to 
review  adverse  credit  decisions.  This 
function  is  prescribed  by  section  4  14  of 
the  Act  and  FCA  is  not  persuaded  lhal 
the  regulation  should  require  functions 
other  than  those  in  the  Act.  As  long  as 
those  committees  function  as  required 
by  statute  and  regulation.  FCA  believes 
that  each  lender  is  entitled  to  develop  iis 
own  set  of  procedures  The  statute  and 
regulations  provide  for  adequate 
safeguards,  including  that  the  loan 
officer  involved  in  the  adverse  credit 
decision  being  reviewed  is  prohibited 
from  serving  on  the  corrunittee.  Also. 
5  614.4444  requires  that  recuids  of  the 
committee  be  kept  and  these  records 
will  be  used,  by  FCA  examiners  to 
determine  whether  the  committee  is 
functioning  properly. 

One  comment  suggested  that  the 
borrower  should  receive  written  notice 
about  his  right  lo  appear  in  person  and 
about  what  documentation  will  be 
considered.  Section  614.4441  requires 
noufication  of  the  right  lo  appear  and  an 
explanation  of  the  process,  which 
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includes  the  ability  to  prewnl 
documents  !o  support  Information 
contained  in  the  unsuccessful 
apphcation.  as  provided  in  $  614.4443[bl. 
One  comment  suggested  that  the  lender 
notify  the  borrower  of  what  docutnenia 
he  or  she  may  submit  to  ensure  that  new 
plans  or  documents  are  not  submitted 
which  do  not  address  the  origmal 
decision.  The  commenter  requested  that 
FCA  emphasize  that  this  is  a  review 
process  and  not  an  opportunity  for  the 
borrower  to  bring  up  new  issues.  FCA 
bebeves  that  the  regulauon  clearly 
indicates  that  this  is  a  review  process 
and  is  not  persuaded  that  the  regulation 
needs  to  be  revised. 

Many  comments  were  received  on  the 
role  of  the  loem  officer.  The  same 
comment  was  received  from  many 
individuals  suggesting  that  the  credit 
review  committee  should  not  be  allowed 
to  influence  a  loan  officer's  decision. 
Other  comments  suggested  the  converse. 
1  e.  that  the  loan  officer  not  be  allowed 
to  influence  the  committee.  Comments 
suggested  that  the  loan  officer's  role  as 
It  relates  to  the  committee  should  be 
clearly  defined  to  be  a  minimal  one  and 
that  more  guidance  should  be  given  on 
what  it  means  to  "serve"  on  a 
committee.  One  comment  from  a 
member  of  Congress  suggested  that 
smce  section  4.14{a)(2]  of  the  Act 
prohibits  a  loan  officer  involved  m  the 
initial  decision  from  serving  on  the 
committee,  that  officer  should  not  be. 
present  dunng  the  review,  voice  any 
opinion  before  the  committee,  or 
participate  m  the  committee  review 
process  in  any  way.  A  lender  responded 
to  this  comment  by  suggesting  that 
appearing"  before  the  committee  is  not 
the  equivalent  of  'serving"  on  the 
committee.  The  lender  stated  that  a  loan 
officer  should  be  able  to  present 
information  and  answer  questions 
before  the  committee,  but  should  not 
"serve"  by  deliberating  on  and  votmg 
with  the  committee. 

The  loan  officer's  role  should  be 
determmed  by  the  credit  review 
committee  or  the  lender,  as  long  as  the 
officer  does  not  serve  on  the  committee. 
The  statute  prohibits  "serving" on  the 
committee  when  it  reviews  a  loan  on 
which  the  officer  made  the  mitial 
deOBion.  not  participation  on  the 
committee  and  it  would  be  unreasonable 
to  define  "serve"  as  broadly  as 
suggested  by  the  Congressman's 
commenL  The  credit  review  committee 
must  make  informed  decisions*  and  in 
order  to  do  so  it  is  reasonable  to  assume 
that  it  will  need  to  be  informed  by  the 
one  person  most  knowledgeable  on  the 
lender's  decision,  i.e.  the  loan  officer. 
Thus,  it  would  not  be  inappropriate  for 


the  loan  officer  to  be  at  the  review  to 
present  the  reasons  for  the  lender's 
decision  or  to  answer  any  questions  that 
the  committee  may  have.  The  only 
prohibition  is  that  the  loan  officer  may 
not  "serve"  on  the  committee,  by  being 
present  or  participating  during  the 
committee  s  ultimate  deliberations. 
votmg,  or  final  decision-making  process. 

Many  comments  were  received  on 
eligibility  for  membership  on  the 
committee.  Comments  suggested  the 
following:  Thdt  a  farmer  should  be  on 
the  committee,  that  a  farmer  should  be 
on  the  committee  to  ensure  stockholder 
control,  that  a  borrower's  representative 
should  sit  on  the  committee,  that  a 
borrower  should  be  able  to  choose  an 
impartial  committee  member,  that  the 
borrower  should  be  able  to  refuse  any 
individual  who  worked  with  the 
borrower  in  any  "adverse"  situation  in 
the  past,  that  the  borrower  should  be 
able  to  refuse  at  least  one  member  if  the 
borrower  can  show  bias,  that  (he 
borrower  should  be  able  to  refuse  a 
member  "for  cause",  and  that  a 
borrower  should  be  able  to  refuse  a 
member  under  any  circumstances.  In 
addition,  there  were  many  comments  on 
the  requirement  for  a  director  to  serve 
as  a  member,  which  are  discussed 
immediately  below 

Regarding  the  requirement  for  a 
farmer  on  the  committee,  there  is  a 
requirement  for  "farmer  board 
representation"  m  the  statute.  At  the 
outset.  FCA  must  clarify  that  a  strict 
reading  of  this  statutory  requirement 
wouid  be  mcorrect  FCA  previously 
considered  this  issue  (SI  FR  39486. 
October  28. 1986)  and  expressed  the 
opinion  that  the  term  "farmer  board 
representation  '  means  that  in  order  for 
a  person  to  serve  on  an  institution's 
board  that  person  must  be  a  fanner, 
rancher,  or  producer  or  harvester  of 
aquatic  products  There  have  not  been 
any  statutory  changes  that  would  cause 
FCA  to  revise  its  position.  Thus.  FCA 
reiterates  this  position  and  states  thai 
whenever  the  term  "farmer 
representation"  is  used.  FCA  is  referring 
!o  farmer,  rancher,  or  producer  or 
harvester  of  aquatic  products. 

In  response  to  those  comments 
advocatmg  farmer  repreaenlanon.  the 
FCA  has  required  farmer  representation 
m  the  regulations.  System  institutions' 
boards  are  elected  by  the  stockholders, 
who  must  be  fanners,  ranchers,  and 
producers  or  harvesters  of  aquatic 
products.  One  of  these  board  members 
must  sit  on  the  committee  and  if  the 
stockholders  are  not  satisfied  that  there 
.s  adequate    farmer  representation  ". 
then  the  stockholders  may  remedy  this 
situation  during  the  next  board 


elections,  by  electing  a  board  that  will 
better  serve  the  stockholder/ borrower 
interests  (There  may  be  some  qualified 
tenders  that  are  not  System  institutions. 
i.e.  "other  financial  mstitulions  '  (OFls) 
as  described  in  section  2.3(a)  of  the  Act 
These  are  discussed  below  concerning 
the  credit  review  committee  and  its 
composition.) 

All  of  the  other  suggestions 
concerning  the  composition  of  the 
committee  seem  to  be  based  on  the 
concern  that  the  borrower  will  not  have 
adequate  representation  on  the 
committee,  and  thus  not  receive  a  fair 
review  However.  FCA  does  not  believe 
this  to  be  a  valid  concern.  The  review 
process  adequately  ensures  that  a 
bonower  will  receive  a  fair  review.  A 
borrower  may  be  accompanied  by 
counsel  or  any  other  representative  of 
such  person's  choice  to  seek  a  reversaj 
of  the  decision.  Furthermore,  the 
regulations  prohibit  the  loan  officer 
involved  in  the  adverse  credit  decision 
from  serving  on  the  committee.  Thus. 
FCA  does  not  agree  with  the  suggested 
changes  to  the  regulation. 

Comments  were  submitted  suggesting 
that  the  credit  review  committee 
meeting  be  held  in  a  "neutral"  or 
"convenienl"  location,  and  not  at  a 
System  institution's  office  FCA  believes 
that  the  lender  or  the  committee  should 
be  responsible  for  selecting  the  location 
Given  all  of  the  processes  discussed  in 
this  section,  which  the  borrower  has 
available  to  him  to  ensure  a  fair  review. 
FCA  does  not  believe  that  prescribing  a 
"neutral"  or  "convenient"  location  in  thp 
regulations  is  necessary.  Furthermore. 
fls.suming  that  a  "neutral"  or 
convenient"  location  can  be  agreed  on 
by  both  parties.  FCA  does  not  believe  it 
is  an  e^icient  use  of  a  lender's  resources 
to  require  the  lender  to  attempt  to  find  a 
location,  transport  the  committee  to  a 
location,  or  pay  for  the  use  of  such  a 
location  when  the  lender's  office  may 
adequately  serve  as  a  meeting  place  for 
the  committee. 

A  Federal  land  bank  association 
IFLBA)  is  not  a  qualified  lender  unless 
or  until  it  becomes  a  direct  lender  and 
makes  loans  '  as  "loans  '  is  defined  in 
trie  Act.  Therefore.  FCCA.  three  lendfrs 
find  onr  individual  fanner  expressed 
concern  over  the  fact  that  an  FCB  boarj 
member  is  required  to  serve  on  a 
committee  that  must  review  many 
decisions  that  may  have  been  de)eic;ated 
to  or  made  at  a  number  of  FLBAs.  the 
comments  suggested  that  the  Act  does 
not  require  that  a  qualified  lender's 
board  member  be  on  the  committee. 
only  that  the  qualified  lender's  board  of 
directors  establish  one  or  more  credit 
review  committees  with  "fanner  board 
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rfpreseniation     The  commenters  argued 
that  to  require  an  FCB  director  to  serve 
on  the  commitlee  at  the  local  level  will 
create  delays  and  costs  because  the  FCB 
director  may  not  be  as  familiar  with 
local  conditions  nor  as  appreciative  of 
the  circumstances  surrounding 
particular  adverse  credit  decisions  as  an 
FLBA  director  would  be.  Thus,  the 
commenters  asserted  that  there  will  be 
added  lime  and  expense  for  these 
directors  to  become  knowledgeable 
about  local  conditions,  and  to  meet  on 
the  local  level  at  many  associations. 
The  comments  further  assert  that 
Congress  intended  for  borrowers  to 
have  "grass  roots"  involvement,  and  for 
the  FCB  board  directors  to  have 
flexibility  in  redelegating  their  duties. 
When  an  FCB  commillee  reviews  an 
adverse  credit  decision  made  at  an 
FLBA  on  a  loan  which  exceeds  an 
FLBA's  loan  approval  authority,  it  was 
further  stated  that  it  is  questionable 
whether  FCB  board  participation 
satisfies  the  statutory'  requirement  of 
"farmer  board  representation"  or  the 
"grass  roots"  representation  since  FCB 
board  members  are  not  elected  by  the 
borrowers.  FCCA  noted  that  there  will 
be  instances  where  although  an  FCB 
retains  it  direct  lending  authority  (and 
thus  is  the  "qualified  lender"),  most 
adverse  credit  decisions  will  continue  to 
be  made  by  the  servinnR  FLBAs  under 
their  delegated  loan  approval  authority. 
Thus,  FCCA  argued  that  the  proposed 
regulation  is  internally  inconsistent,  and 
will  at  least  have  to  be  revised  to  reflect 
the  fact  that  extensive  loan  approval 
authority  has  been  delegated  to  the 
FLBAs. 

FCCA  suggested  that  regular  board 
members,  as  duly  elected 
representatives  of  the  local  association. 
not  advisory  members  should  be 
allowed  to  serve  on  a  commitlee.  with 
an  equal  number  of  loan  officers. 
Furthermore.  FCB's  should  be  allowed  to 
prescribe  guidelines  for  associations 
and  the  FCB.  within  which  committees 
must  operate  and  to  delegate  the 
committee  function  to  the  FLBAs  with 
respect  to  those  long-term  loans  that  are 
serviced  at  the  association  level  and  for 
which  the  FLBAs  have  loan  approval 
authority.  FCCA  asserts  that  its  position 
is  consistent  with  FCAs  initial 
regulation  issued  in  final  form  tn 
October  1986.  appropriately  reflecta  the 
unique  statutory  and  regulatory 
relationship  between  banks  and 
associations,  and  provides  the  borrower 
with  a  review  by  the  actual 
decisionmaker. 

The  lenders  also  expressed  somewhat 
of  an  opposite  concern  that  advocated 
the  lines  of  authority  of  the  committees 


flow  upward,  as  opposed  to  downward. 
The  lenders  are  fearful  that  the 
proposed  regulations  prevent  the  review 
committee  function  from  being 
performed  at  the  bank  level  even  though 
production  credit  association  (PCA) 
loans  may  require  bank  prior  approval 
or  OFl  loans  may  be  submitted  to  the 
banks  for  discount.  Thus,  even  though 
the  ultimate  credit  decision  would  be 
made  at  the  bank  level,  the  PCA  or  OR 
will  perform  the  credit  review  functions 
pursuant  to  the  language  in  the  proposed 
regulations.  The  lenders  state  that  if  the 
credit  review  decision  is  not  made  at  the 
bank  level,  or  at  least  with  bank 
representation,  the  review  process  is  not 
meaningful  to  the  borrower.  Thus,  one 
lender  suggested  that  "qualified 
lenders'"  should  be  defined  to  include  an 
FCB  vshen  it  makes  the  credit  decision. 
so  that  the  FCB  may  use  its  committee  to 
review  the  loan.  In  opposition  to  this 
view,  one  comment  was  received  that 
suggested  that  when  lending  authority  is 
transferred  from  an  FCB  to  merging 
associations,  the  requirement  of  "farmer 
board  representation"  would  be  better 
satisfied  by  representation  from  the 
originating  association  even  though  the 
loan  may  require  prior  approval. 

FCA  disagrees  with  FCCA's  and  the 
lenders'  assertions  that  FCB  board 
members  may  delegate  their 
responsibilities  to  FLBA  board  members. 
FCA  has  previously  considered  this 
issue  and  for  the  reasons  previously 
articulated.  FCA  does  not  believe  that  a 
change  is  warranted.  FCA  reiterates  that 
stockholders  have  a  legitimate  mterest 
in  having  an  elected  board  member  of 
the  Lnstitulion  actively  participate  on  the 
credit  review  committee.  Therefore, 
delegation  to  an  alternate  who  may 
perform  the  credit  review  committee 
duties  is  permissible,  as  long  as  the 
alternate  is  also  a  member  of  the  same 
institution's  board.  In  response  to 
FCCA's  assertion  that  the  regulation  Is 
inconsistent  because  FLBA's  have  been 
delegated  certain  authority,  the  FCB  is 
ultimately  responsible  and  maintains 
ultimate  authonty  for  those  associations 
unless  and  until  they  become  direct 
lenders. 

FCA  recognizes  that  PCAs  require 
prior  approval  on  certain  loans  as 
prescnbed  by  regulation.  The  borrower 
should  be  allowed  the  opportunity  to 
have  an  adverse  decision  reviewed  by 
the  actual  decisionmaker,  FCA  does  not 
intend  that  the  credit  review  committees 
at  the  association  level  should  review  a 
decision  ultimately  made  by  the  bank 
and  has  changed  the  regulation 
accordingly.  Thus,  in  response  to  both 
suggestions  made  by  the  lenders  and 
FCCA.  FCA  has  ensured  that  the  credit 


review  function  is  performed  by  the 
ultimate  decisionmaker. 

In  connection  with  the  concerns 
centering  around  FLBAs  and  PCAs.  FCA 
believes  it  appropnate  to  address  the 
issue  of  agricultural  credit  associations 
(ACAsl.  The  Act  authonzes  the  merger 
of  a  PCA  and  FLBA  into  an  ACA  An 
ACA  18  a  quaUfied  lender,  since  it  would 
make  "loans"  as  that  term  is  defined  by 
statute  and  as  such  is  subject  to  all  of 
the  borrower  rights  provisions  of  the  Act 
and  regulations. 

Comments  were  also  submitted 
requesting  guidance  for  OFls  without 
boards  of  directors  All  qualified 
lenders,  even  those  without  boards  of 
directors  are  required  to  have  a  credit 
review  committee  pursuant  to  statute. 
The  new  statutory  provisions  on  credit 
review  committees  apparently  did  not 
contemplate  the  situaUon  where  a 
lender  does  not  have  a  board  of 
directors.  Thus.  Congress  was  silent  on 
this  issue.  However,  Congressional 
intent  dictates  that  qualified  lenders 
without  boards  establish  review- 
committees  similar  to  those  as 
established  by  lenders  w^lh  boards. 
Thus,  for  those  lenders  without  boards. 
any  corporate  entity  similar  to  a  board 
should  establish  a  commiltee(s)  and  any 
individual  occupying  a  position  similar 
to  a  board  member  should  sit  on  the 
committee,  so  that  lenders  without 
boards  have  a  credit  review  committee 
process  as  similar  as  possible  to  lenders 
with  boards.  All  the  other  requirements 
of  the  regulation  are  applicable,  FCA 
does  not  believe  it  should  establish 
specific  guidelines  at  this  time  because 
each  lender  without  a  board  may  offer 
unique  problems.  Thus.  FCA  will 
address  these  problems  as  they  may 
anse  on  a  case-by-case  basis. 
Section  614  4443    Review  process. 

A  comment  was  submitted  that 
suggested  that  the  regulation  should 
apply  to  both  loan  and  restructuring 
applications  The  regulation  is  intended 
to  be  applicable  to  both  and  the  final 
regulations  will  clanfy  this  by  providing 
that  §  614,4518  refers  to  §  614.44A3, 
Many  comments  also  understood 
paragraph  (bj  to  be  applicable  only  to 
loan  applications,  and  not  restructuring 
applications.  Due  to  the  many  comments 
submitted  on  this  issue,  language  will  be 
added  to  paragraph  (b)  to  clarify  this 
point. 

Section  614.4443(0}    Personoi 
appearance. 

FCCA  suggested  that  for  clarity  "such 
person"  be  added  before  the  word 
"choice'  and  that  'and/or"  should  be 
replaced  with  "or"  to  conform  to  the 


35438    Fedgrai  Ragi»tgr  /  Vol.  53.  No.  17B  /  Wednesday.  September  14.  1986  /  Rules  and  Regulationa 


statutory  language.  FCA  agrees  with 
these  suggestiona  and  the  regulation  has 
been  changed  accordingly.  However. 
FCA  does  not  intend  itj  replacement  of 
dnd/or"  with  "or"  to  in  anyway  limit  a 
borrower's  right  to  have  available  more 
than  one  representative,  wherever 
redsonable  or  appropriate. 

Section  674.4443(c)    fndependent 
'.jppraisals- 

Most  of  the  comments  received  were 
on  the  criteria  far  "independent" 
appraisals  and  "independent" 
•^ippraisers.  Comments  suggested  that  an 
independent  appraiser  should  be 
defined  as'  An  individual  not  being 
►■■nployed  by  the  System  or  FmHA 
d-inng  the  2  years  prior  to  the  appraisal, 

riccredited  appraisers  approved  by  a 
r;'iahfied  tender  but  not  employed  by  or 
contracting  for  said  lender",  and  never 
employed  as  an  appraiser  or  loan  officer 
iar  the  lender  A  comment  from  the 
Society  of  Real  Estate  Appraisers 
s::ty?e9ted  that  more  attention  should  be 
^:ven  to  selecting  professionally 
q'jahfied  appraisers,  Other  comments 
questioned  what  experience  an 
appraiser  would  need  to  qualify  for  the 
lender's  list.  All  of  these  issues  will  be 
addressed  in  a  separate  Federal  Register 
document  on  eligibihty  and  lending 
authorities. 

Comments  were  submitted  that 
suggested  that  the  regulations  allow  for 
an  appraisal  at  the  firat  point  of 
disagreement  between  the  loan  officer 
and  borrower  or  at  the  Rrst  pomt  in  the 
resiructunng  process.  A  comment  was 
submitted  that  suggested  that  appraisals 
should  be  allowed  when  a  borrower 
applies  for  a  new  loan  or  for 
restructuring.  Other  comments 
suggested  that  the  regulations  not  limit 
the  ngh!  to  an  appraisal  to  situations 
where  additmnal  collateral  is  requested 
by  the  lender  in  a  restructunng  context. 
As  support  for  this,  one  commenter  cited 
to  the  H.R.  3980.  the  Technical 
Amendments  bill.  One  commenter 
stated  that  this  requirement  for 
additional  collateral  implies  that  the 
lender  has  the  nght  to  demand 
additional  collateral  which  this 
commenter  mlerpreted  as  being  in 
contravention  of  the  Act  The 
commenter  reasoned  that  additional 
collateral  cannot  be  a  precondition  for 
restructunng  because  the  standard  for 
the  lender's  decision  is  limited  on/y  to 
determining  whether  the  cost  of 
restructunng  is  less  than  the  cost  of 
foreclosure,  and  additional  collateral 
should  not  factor  into  this  decision. 
Another  comment  stated  that  the 
regijlation  Limits  the  nght  to  an  appraisal 
to  the  credit  review  committee  process, 
while  the  statute  permits  appraisals 


dunng  restructunng,  as  well.  This 
cnmmenter  suggested  that  the  regulation 
permit  an  appraisal  dunng  the  review 
process,  any  tune  additional  collateral  is 
requested,  or  if  additional  collateral  is 
proposed  as  part  of  a  restructunng  plan. 

The  statute  prior  to  passage  of  the 
technical  amendments  bill  stated  that  an 
appraisal  may  be  requested  as  a  part  of 
an  appeal  before  the  credit  review 
committee  by  an  applicant  for  a  loan 
[section  4.14(d|(l|t.  and  by  an  applicant 
for  restructunng  for  which  additional 
collateral  was  demanded  by  the  tender 
(section  4.14(d|(4t).  Although  the 
technical  amendments  bill  did  not 
elimmate  section  4.14[d|(41.  it  broadened 
the  rights  of  a  restructuring  applicant  to 
allow  an  appraisal  in  any  restructunng 
context  whether  or  not  additional 
collateral  was  demanded  by  the  lender. 
The  regulations  accordingly  conform  to 
the  statute  as  revised  by  the  ciianges  in 
the  technical  amendmenis  bill.  In 
response  to  the  commenter  that  stated 
that  the  lender  cannot  demand 
additional  collateral,  this  individual 
failed  to  consider  section  4  14fd](4)  of 
the  Act  which  states  that  an  appraisal 
shall  be  permitted  if  additional 
collateral  is  demanded  by  a  lender  when 
determining  whether  to  restmcture  a 
loan 

One  comment  suggested  (hat  a 
borrower  should  be  allowed  to  use  any 
independent  appraiser  approved  by  the 
lender  One  lender  complained  that 
providing  a  copy  of  the  appraisal  to  the 
borrower  limits  the  lender  s  negotiating 
pnwer  and  ultimately  decreases  the 
price  of  land,  thus  advocating  that 
appraisals  not  be  disclosed  to  the 
borrower.  Another  commenter  suggested 
th'it  a  request  for  an  appraisal  could  be 
made  to  regional  supervision  prior  to  the 
review  committee  stage  to  speed  up  the 
process  and  to  help  the  borruwer  decide 
whether  to  appeal  the  lender  s 
determmation.  The  statute  specirically 
addresses  these  issues  In  section  4.14(d) 
(2).  13),  and  (1),  respectively,  and  FCZA  Is 
not  persuaded  that  the  regulatory 
requirement  should  be  inconsistent  with 
the  statutory  one.  Thus,  the  borrower 
must  select  one  of  three  appraisers,  the 
lender  must  provide  a  copy  of  the 
appraisal  to  the  borrower,  and  the 
appraisal  may  be  requested  as  a  pari  of 
the  request  for  the  review  process.  In 
resporose  to  the  comment  that  suggested 
that  the  request  for  an  appraisal  should 
be  made  to  regional  supervision,  FCA  is 
of  the  opinion  that  the  manner  tn  which 
^he  request  is  dealt  with  at  the 
'.nst'.lution  IS  In  the  lender's  discrption. 

One  comment  suggested  thai  the 
independent  appraisal  process  should 
be  described  in  S  ei4.4Sia  FCA  believes 


that  It  should  be  referenced,  not 
descnbed  in  (  614  4518  and  the 
regulation  will  be  changed  accordingly. 

FCCA  and  one  lender  commented  that 
the  30-day  lime  penod  for  providing  the 
list  of  appraisers,  providing  a  copy  of 
the  appraisal,  and  considering  the 
results  of  any  such  appraisal  is 
unrealistic.  FCCA  asseried  that  all  of 
these  requirements  cannot  be 
accomplished  within  the  30  days, 
especially  since  there  is  no  time  period 
specified  within  which  the  borrower 
must  select  an  appraiser  FCA  agrees 
and  will  revise  the  final  regulation 
accordingly.  FCA  has  also  required  that 
the  borrower  select  an  appraiser  within 
30  days  from  the  borrower's  request  for 
an  appraisal.  This  revision  to  the 
regulation  is  lupporied  by  the  language 
in  section  4  14fd)(i)  of  the  legislation 
which  indicatps  thai  Congress  was 
concerned  with  the  potential  delay  in 
this  process.  Requinng  the  borrower  to 
select  an  appraiser  wMhtn  30  days  of  his 
request  for  an  appriu.sal  will  help  ensure 
that  this  process  i»  not  unnecessanly 
delayed.  The  lender  shall  provide  the 
list  to  the  borrower  as  soon  as  possible 
after  his  request  for  an  appraisal  to 
allow  the  borrower  adequate  time  to 
select  the  appraiser  within  the  30-day 
penod. 

One  lender  suggested  that  the 
proposed  regulation  should  be  revised  to 
permit  or  encourage  a  borrower  !o 
contract  with  one  of  three  appraisers 
directly  to  minimize  any  aliegalions  of  a 
lender's  influence.  FCA  believes  that 
these  allegations  can  be  better 
addressed  by  ensunng  thai  appraisers 
perform  their  |ob  tn  a  professional 
manner. 

Secuon  614.4443(d)    Decision. 

One  commeni  stated  that  use  of  the 
phrase  "sole  discretion"  implies  that 
there  are  subjective  standards  that  the 
committee  may  use  in  making 
determinations,  and  thus  ignore  the  cost 
of  foreclosure/ cost  of  restructunng  lest 
This  commenter  also  stated  that  the 
language  tn  paragraph  (dl  implies  that 
there  Is  no  further  review  of  a 
committees  decision  and  that  the 
language  should  be  revised  to  make  il 
clear  that  this  is  not  the  case.  One 
commeni  suggested  that  the  reviews  and 
decisions  should  nol  be  so  expeditious 
as  lo  give  a  borrower  inadequate 
preparation  time  and  that  the  decision 
should  not  be  on  the  same  day  as  the 
deadline  for  a  borrower's  response  lo  a 
lender's  counterproposal.  Another 
commenter  suggested  that  the  review 
process  should  be  conducted  as  quickly 
as  possible.  Finally,  a  commeni  was 
submitted  suggesting  that  the  regulation 
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should  establiih  a  process  for 
documenting  the  meeting. 

FCA  believes  that  some  commenters 
misunderstood  the  credit  review 
committee  process.  TTie  credit  review 
committee  will  be  reviewing  a 
determination  previously  made  by  the 
lender.  If  it  was  a  decision  on  a 
restructuring  application,  the  committee 
will  review  the  lender's  decision  which 
would  have  compared  the  cost  of 
foreclosure  with  cost  of  restructuring,  as 
well  as  documents  submitted  by  the 
borrower.  Nothing  in  the  regulation 
stales  or  implies  otherwise.  The  "sole 
discretion"  language  is  necessary  to 
prevent  outside,  undue  influence  on  the 
committee's  review  and  decision. 
Regarding  the  comment  on  further 
review,  the  regulations  set  out  the 
procedures  for  the  Special  Asset  Group 
and  National  Special  Asset  Council  and 
§  M4  4443  does  nol  prevent  these 
procedures  from  bemg  established 
where  applicable.  However.  FCA 
believes  that  the  credit  review 
committee's  decision  is  the  final 
decision  of  ihie  lender.  In  response  to  the 
comment  concerning  the 
expediliousness  of  the  cotnmitlee's 
review  and  decision,  the  borrower  must 
be  given  an  opportunity  to  prepare  for 
the  meeting.  However,  the  decision  must 
still  be  made  as  e.xpeditiously  as 
possible  lo  prevent  undue  delay  and 
costs  to  the  lender  and  borrower.  Thus. 
the  words  "reasonable  effort"  are  found 
in  the  regulation  lo  provide  for  an 
expeditious  process  that  allows 
borrowers  adequate  opportunity  to 
prepare  for  the  meeting.  Regarding  the 
concern  of  adequate  time  to  respond  to 
a  counterproposal,  the  commenter 
apparently  misunderstood  the  function 
of  the  committee.  Any  counterproposals 
should  have  occuned  at  the  lender's 
prior  decision-making  stage  or  before, 
and  nol  dunng  the  comimllee  review 
process  which  is  reviewing  the  decision 
that  was  already  made  by  the  lender. 
FCA  agrees  with  the  commeni  that  the 
meeting  should  be  documented.  Thus, 
lenders  must  keep  complete  files  as 
established  pursuant  lo  \  614.4444  and 
FCA  has  revised  \  614.4444  lo  require 
that  minutes  of  the  meetmgs  be 
maintained  as  well. 

Section  614.4444    Records. 

FCCA  suggested  that  the  second 
sentence  should  apply  to  "certified 
lenders"  only  and  not  to  "qualified 
lenders",  since  lenders  are  required  lo 
have  special  asset  groups  (SAGs).  only 
if  they  are  certified.  FCA  does  nol  agree 
with  this  commeni.  All  qualified  lenders 
must  keep  records  because  a  qualified 
lender  may  eventually  become  a 
certified  lender  and  the  SAG  may  want 


to  review  past  decisions.  Furthermore. 
FCA  examiners  may  need  lo  re%'iew  the 
records  of  quahfied  lenders  as  pari  of 
iheir  examination  process  to  ensure 
compliance  with  borrower  nghts.  as 
well  as  to  examine  for  other  regulatory 
concerns.  To  ensure  that  adequate 
records  are  kept  for  FCA  examiners  as 
well  as  for  the  SAGs.  FCA  has  included 
a  requirement  that  minutes  of  the  credit 
review  committees  be  maintained. 

One  individual  suggested  that 
borrower  files  nol  be  destroyed.  FCA 
does  not  agree  that  this  requirement 
should  be  inserted  mlo  the  regulation 
since  the  banks  and  assouatJODs 
already  have  their  own  recordkeeping 
requirements. 

Finally,  one  commeni  suggested  that 
procedures  for  disclosure  of  information 
to  borrowers  be  mcorporated  into  this 
section  and  that  a  process  whereby  a 
borrower  can  place  items  in  his  file  for 
later  review  by  a  SAG  or  the  National 
Special  Asset  Council  fNational 
Council)  must  also  be  developed  These 
issues  are  discussed  under  %  614.4520. 

Subpart  N — Loan  Servicing 
Requirements:  State  Agricultural  Loan 
Mediation  Programs;  Rights  of  First 
Refusal 

Subpart  N  sets  forth  reslrucluring 
policies  and  procedures,  end 
requirements  for  reviews  of 
realructuring  decisions.  In  addition. 
requirements  for  System  institutions' 
participation  in  mediation  programs  and 
nghls  of  first  refusal  are  addressed 
Other  subjects  that  are  discussed  are 
uninsured  voluntary  and  involuntary 
accounts  and  protection  for  certain 
borrowers. 

Section  614.4512    Definitions. 

FCA  has  already  addressed  many 
issues  applicable  to  this  section  tn  its 
discussion  on  {  614.4440.  Definitions. 
Those  that  were  not  discussed  or  that 
are  pertinent  only  to  this  section  are 
addressed  below.  In  general,  comments 
were  received  criticizing  a  lack  of  clanty 
in  the  definitions.  Yet  most  commenters 
failed  to  specify  which  terms  they  fell 
were  unclear.  To  the  extent  that  specific 
terms  were  discussed,  FCA  has 
addressed  those  below. 

Section  614.4512(c)    Cost  of  foreclosure. 

There  were  a  number  of  comments 
submitted  on  this  section  expressing 
divergent  views.  Some  farm  groups 
suggested  that  the  definition  should  be 
more  specific  and  detailed  to  ensure 
consistency.  Some  commenters  offered 
specific  suggesUons.  such  as  requiring  a 
lender  to  compute  attorney  fees  by  using 
a  pro  rata  share  of  a  retainer,  when 
applicable.  Another  suggestion  stated 


that  the  costs  should  not  mclude  assets 
that  a  borrower  may  have,  other  than 
the  collateral  on  the  distresaed  loan. 
One  comment  stated  that  when 
calculating  the  cost  of  restructunng. 
computations  on  the  potential  eaming 
stream  to  be  generated  by  the 
restructured  loan  should  be  used,  taking 
into  account  the  present  cost  of  money 
to  the  lender.  A  suggestion  was  made 
that  the  defimtion  should  be  more 
detailed,  but  on  the  other  hand  should 
also  ensure  an  individual  analysis  using 
case-by-caae  estimates  that  consider  all 
factors  unique  lo  each  case.  Oi,her 
comments  from  farm  groups  also 
suggested  that  the  cost  of  foreclosure  be 
done  on  a  case-by-case  basis  and  that 
the  use  of  generalized  formulas  should 
be  discouraged.  FCA  agrees  with  the 
comments  that  expressed  a  preference 
for  case-by -case  analysis  to  ensure  that 
each  borrower  will  receive 
individualized  consideration  on  his  loan 
application.  FCA  believes  thai  flexibility 
IS  necessary  because  of  differences  m 
Stale  law  and  individual  circumstances. 
Therefore.  FXIA  declines  to  change  the 
proposed  regulation  lo  include  a  list  of 
factors  m  the  definition  of  "cost  of 
foreclosure." 

Section  674.4512/dJ    Distressed  loan. 

One  commenter  questioned  whether 
the  financing  of  the  sale  of  acquired 
property  when  no  slock  purchase  is 
required  may  be  considered  lo  be  a 
"loan"  for  restructuring  purposes.  TTiis 
type  of  financing  is  not  a  "loan"  for 
restructuring  purposes,  unless  Ihe  lender 
treats  the  financing  the  same  in  all 
respects  as  if  the  lender  were  making  a 
loan  lo  an  "eligible"  System  borrower, 
as  referenced  in  12  CH?  613.3000.  ei  seq 
As  a  result,  purchasers  of  acquired 
property  who  receive  financmg  provnded 
solely  lo  facilitate  disposition  of  that 
property  do  not  necessarily  qualify  for 
borrower  rights.  If  these  purchasers 
wish  to  have  access  to  those  rights,  they 
may  do  so  by  accessing  the  regular 
lending  authorities  of  the  institution. 

Section  614.4512(e)    Foreclosure 
proceeding. 

When  the  proposed  reguJations  were 
published,  FCA  asked  for  commeni  on 
whether  the  reg-jlation  should  specify 
when  a  foreclosure  proceeding  begins. 
FCCA  indicated  that  there  was  no 
reason  to  specify  when  a  foreclosure 
proceeding  begins  and  with  differences 
between  various  Slate  laws,  and  judicial 
and  non-judicia!  foreclosures.  FCCA 
questioned  the  utility  of  such  a 
definition.  Although  many  other 
comments  staled  that  FCA  should  define 
this  point  in  time,  no  specific 
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Bugjjestions  aa  to  how  it  should  be 
defined  were  offered.  The  comment  that 
came  closest  to  offering  a  specific 
suggestion  stated  that  the  regulation 
should  reference  a  point  in  time  at 
which  any  action  is  taken  to  begin  the 
foreclosure  process.  FCA  believes  thai 
the  regulation  already  employs  this 
definition  The  statute  clearly  defines  a 
foreclosure  proceeding  in  section 
4  14A{aJ|41,  as  does  the  regulation  aa  "a 
foreclosure  or  similar  legal  proceeding 
to  enforce  a  lien  on  property,  whether 
real  or  personal,  that  secures  a 
nonaccrual  or  distressed  loan"  or  as 
"the  seizing  of  and  realizing  on  nonreal 
property  collateral,  other  than  collateral 
subject  to  a  statutory  lien  arising  under 
title  I  or  11.  to  effect  collection  of  a 
nonaccrual  or  distressed  loan." 
Accordingly,  the  proceeding  begins 
when  the  lender  begins  either  of  the  two 
actions  referenced  above.  Therefore, 
FCA  does  not  believe  that  it  is 
necessary  to  further  define  when  the 
proceeding  begins. 

Section  6J4.4512(hJ    Restructure  or 
restructuring. 

One  comment  suggested  that  this  term 
needs  to  be  better  defined  as  it  is 
misieadmg  to  borrowers  because  based 
on  the  definition,  borrowers  may 
assume  that  they  are  entitled  to  have 
their  distressed  loans  restructured.  FCA 
does  not  believe  that  the  defininon 
creates  such  an  expectation  and  thus 
declines  to  revise  the  regulation.  FCCA 
states  that  insertion  of  the  word 
"means"  is  more  limiting  than  the 
statute  which  uses  the  word  "includes" 
instead.  FCA  does  not  agree.  The 
definition  in  the  regulation  includes 
every  action  that  could  possibly  be 
considered  to  constitute  a  restructuring, 
thus  the  definition  is  not  in  any  way 
restrictive.  In  addition,  FCA  believes 
that  "means  '  as  opposed  to  "includes" 
is  appropriate  to  maintain  consistency 
wdth  all  other  definitions  found  m  these 
regulations. 

Section  614  4513    Advance  payment 
accounts. 

Some  of  the  comments  received  on 

this  section  indicated  a  lack  of 
understanding  as  to  the  intended 
purpose  of  the  Act  and  this 
implementing  regulation.  One  comment 
stated  that  a  System  institution  should 
not  be  allowed  to  substitute^or  alter 
which  debtors  are  paid.  Some  comments 
asked  for  an  explanation  of  involuntary 
accounts.  One  comment  stated  that 
paragraph  lb)  should  be  eliminated 
because  it  violates  a  borrower's  right  to 
make  management  decisions.  Another 
comment  stated  that  policy  and  practice 
should  not  allow  this  paragraph  to  exist. 


Finally,  one  comm.ent  stated  thai  the 
definition  of  the  terms  "uninsured 
voluntary  or  involuntary  accounts" 
should  be  repeated. 

The  wording  and  title  of  the  regulation 
have  been  revised  to  clarify  the  section. 
The  intent  of  this  section  is  twofold. 
Both  paragraphs  are  for  the  benefit  and 
protection  of  the  borrower  and  lender. 
Paragraph  (a)  allows  certain  borrowers 
to  make  advance  payments  on  their 
accounts  and  authorizes  institutions  to 
accept  payments  prior  to  due  dates  in 
the  loan  agreement.  Such  payments  may 
be  applied  immediately  against  the  loan 
or  the  payments  may  be  placed  in  an 
interest  bearing  account  and  later 
withdrawn  by  the  borrower  for  purposes 
for  which  a  lender  would  ordinarily 
increase  a  borrower's  loan.  Paragraph 
(bl  allows  institutions  to  enter  into  loan 
agreements  that  provide  for 
disbursement  of  funds  on  a  scheduled 
basis,  such  as  payments  made  on  the 
completion  of  construction  of  a  facility 
which  serves  as  collateral  on  the  loan. 
This  protects  not  only  the  collateral,  but 
ensures  that  certain  of  the  borrowers 
obligations  are  timely  paid. 

Section  4.37  of  the  statute  provides 
that  System  institutions  may  mamtam 
such  accounts.  Thus,  the  final  regulation 
will  be  changed  to  apply  to  System 
mstitutions.  as  opposed  to  qualified 
lenders. 

One  comment  questioned  how  these 
accounts  are  to  be  applied  in  the  event 
that  a  System  institution  is  liquidated. 
This  issue  will  be  addressed  by 
necessary  revisions  to  the  regulations  in 
12  CFR  Part  611  concerning  the 
disposition  of  these  accounts  by  a 
receiver  in  a  separate  Federal  Register 
document. 

Section  614.4514    Protection  of 
borrowers  who  meet  all  loan 
oh/ijiations. 

A  fanners  group  suggested  that  the 
regulations  should  require  lenders  to 
notify  borrowers  of  their  rights  under 
this  section.  FCA  disagrees  with  this 
comment  as  the  statute  does  not  require 
such  notification.  A  lender  stated  that 
neither  the  Act  nor  the  regulation 
addresses  the  issue  of  default  under 
contractual  terms  other  than  failure  to 
meet  scheduled  payments,  referred  to  as 
"nonmonetary  defaults"  by  the  lender. 
The  lender  further  asserted  that  while 
the  proposed  regulation  could  be 
interpreted  to  permit  appropriate  legal 
action  for  these  "nonmonetary  defaults", 
it  would  reduce  interpretive  problems  if 
the  regulation  addressed  the  issue 
BpeciHcally.  The  regulation  only  speaks 
to  specific  actions  from  which  the  lender 
IS  prohibited,  when  a  borrower  has 
complied  with  certain  obligations.  The 


regulation  does  not.  nor  is  it  intended  to 
prevent  any  other  recourse  that  a  lender 
may  legally  have  available  to  it.  Thus. 
FCA  disagrees  with  the  lender  that  the 
issue  of  nonmonetary  defaults  needs  to 
be  addressed. 

Section  614.4514(b)    limits  on  the 
reduction  of  principal 

One  borrowers  group  commented  that 
the  regulation  should  prohibit  a  tender 
from  requiring  thai  a  borrower  reduce 
the  outstanding  principal  balance  of  a 
loan  by  more  than  the  scheduled  amount 
if  a  borrower  sells  or  disposes  of 
collateral  in  the  ordinary  course  of  his 
business  or  at  an  otherwise  authorized 
sale.  FCA  agrees  and  wilt  revise  the 
regulation  accordingly. 

One  comment  suggested  that  if  a 
lender  legally  accelerates  the  principal 
reduction,  the  lender  should  be  required 
to  negotiate  a  new  loan  agreement 
independent  of  the  loan  contract.  FCA 
beUeves  that  the  form  of  the  agreement 
19  a  matter  that  should  be  decided  by  the 
parties.  TTiua.  FCA  is  not  persuaded  that 
the  language  of  the  regulation  should  be 
revised. 

Section  614.4514{dJ    Placing  a  Joan  in 
nonaccrual  status. 

One  legal  aid  organization  suggested 
that  the  regulation  should  prohibit  a 
lender  from  placing  a  loan  of  a  borrower 
who  meets  all  of  his  obligations  in 
nonaccrual  status.  However,  the  Act 
contemplated  this  possibility. 
Accordingly,  section  4.14D  of  the  Act 
does  not  prohibit  such  action,  but 
affords  borrowers  certain  safeguards  if 
a  lender  takes  such  action.  Thus,  FCA 
will  not  change  the  regulation  to 
contradict  the  statute  by  prohibiting 
such  action. 

One  comment  suggested  that  a  time 
frame  should  be  specified  in  which  the 
borrower  must  appeal  to  the  credit 
review  committee.  FCA  agrees  and  has 
provided  the  borrower  with  30  days 
after  receipt  of  the  notification  in  which 
to  request  a  review,  consistent  with 
{  614.4441. 

FCCA  suggested  that  the  regulation 
should  be  revised  by  adding  "only  if  to 
make  it  clear  that  the  borrower  is 
entitled  to  a  review  only  if  the  placing  of 
a  loan  in  nonaccrual  status  results  in  an 
adverse  action.  In  response  to  FCA  s 
request  for  comments  in  the  preamble  to 
the  proposed  regulations,  FCCA  also 
slated  that  the  one  example  of  "adverse 
action"  in  the  regulation  helps  to  clarify 
what  an  "adverse  action"  is  and  that 
there  is  no  significant  benefit  from 
Including  additional  examples  or  further 
defining  "adverse  action."  Although 
other  commeoters  suggested  that 


"adverse  action"  be  further  defined,  no 
other  examples  of  "adverse  action" 
were  submitted,  and  FCA  does  not 
believe  that  any  further  examples  are 
necessary  Regarding  FCCA  s  comment 
suggesting  insertion  of  "only  if.  FCA 
believes  that  the  wording  of  the 
regulation  is  clear.  However.  FCA  has 
underlined  the  word  "and"  for  purposes 
of  emphasis. 

Section  614.4515    Restructuring  policy 
and  reporting. 

Section 6144515(0)    Restructuring 

policy. 

Comments  were  submitted  requesting 
that  the  regulations  impose  conformity 
among  the  lenders  by  setting  forth  in 
detail  the  form  and  content  of  the 
policies  and  that  FCA  review  the 
policies.  At  a  minimum.  FCA  was  urged 
to  offer  guidance  on  the  content  of  the 
policies.  One  individual  commented  that 
FCA  needs  to  ensure  that  the  policies 
establish  guidelines  which  will  keep 
costs  down  and  prevent  unnecessary 
paperwork  and  other  burdens  that  may 
hinder  institutions'  competition  with 
other  financial  lenders.  Finally,  one 
comment  suggested  that  the  policy  and 
all  related  information  should  be 
submitted  to  the  borrower  before  the 
submission  of  his  restructuring  plan. 

As  stated  above  in  the  discussion 
under  the  genera!  comments,  FCA  will 
not  micromanage  institutions  by 
prescribing  ever>'  detad  that  must  be 
included  in  the  policies.  FCA  has 
required  in  §  614.4515(a)(1)  that  the 
policy  be  adopl.id  under  S  4.14A(g),  and 
pursuant  to  this  section,  the  policies 
have  been  submitted  to  FCA.  However, 
the  statute  does  not  give  FCA  approval 
authority,  as  requested  by  one 
cammenter  In  fact,  Congress  initially 
gave  FCA  approval  authority  over  the 
policies,  and  later  deleted  this  pro\i8lon 
from  the  language  of  the  Act.  Thus.  FCA 
does  not  believe  that  Congress  intended 
for  the  agency  to  prescribe  the  specific 
content  of  the  policies.  In  response  to 
the  comment  that  requested  the  policy 
and  all  related  materials  be  sent  to  the 
borrower  before  submission  of  a 
restructuring  plan.  |  6144516  requires 
that  this  be  done. 

A  Congressman  alleged  that 
borrowers  who  are  not  delinquent,  but 
nevertheless  are  "distressed"  are  being 
sent  restructunng  applications  and  even 
though  these  borrowers  are  current, 
institutions  are  using  the  distressed 
status  as  a  means  of  foreclosing  on 
current  borrowers.  The  commenter 
suggested  that  this  is  contrar>'  to  the 
intent  of  the  Act.  There  is  a  section  of 
the  Act  specifically  addressing  those 
borrowers  who  meet  all  loan 


obligations.  If  there  have  been  violabons 
of  the  law  or  regulatiorL  FCA  will 
address  these  problems  through  its 
examination,  superv'isory  and  other 
authorities,  as  appropriate, 

One  individual  commented  that 
lenders  should  be  willing  to  provide 
credit  to  effectuate  restructurings. 
However,  in  some  instances  this  may 
not  constitute  safe  and  sound  lending 
practices.  In  any  event,  FCA  does  not 
believe  that  It  should  dictate  to  lenders 
or  borrowers  how  loans  should  be 
cestructured.  This  decision  will  be  made 
by  each  lender  on  a  case-by-case  basis 
after  considering  material  submitted  by 
the  borrower.  As  long  as  the  lender 
follows  the  guidelines  and  requirements 
set  out  by  safe  and  sound  practices, 
statute  and  regulation,  the  method 
which  accomplishes  the  restructunng  is 
within  discretion  of  the  lender. 

A  farm  group  suggested  that  FCA 
should  require  institutions  to  update 
their  policies,  pariicularly  if  a  lenders 
semiannual  reports  indicate  that  there 
have  been  fewer  restructurings  as 
compared  to  other  institutions.  As  slated 
in  the  preamble  to  the  proposed 
regulations.  FCA  anticipates  that 
institutions  will  update  their  pohcies  as 
the  restructiiring  process  becomes  more 
familiar  to  them.  However.  FCA  does 
not  see  a  need  to  require  revisions  to  the 
policies  at  this  early  stage. 

Section  614.4515(b)    Semiannual 
reports. 

One  comment  suggested  that  no 
foreclosures  or  denials  of  any 
appHcaUons  be  permitted  until  the 
institutions  comply  with  S  614.4515(b). 
Another  comment  suggested  that  the 
initial  report  to  FCA  on  loans  eligible  for 
restructuring  should  serve  as  a 
benchmark  before  any  restructurings  are 
completed.  However,  if  adopted,  these 
suggestions  would  be  contrary  to  law. 
The  new  provisions  of  the  Act  were 
effective  as  of  January  6, 1988,  imless 
stated  otherwise. 

A  farmers  group  commented  that  the 
reports  should  contain  the  disposition  of 
the  restructuring  applications,  and  of 
appeals  to  the  credit  re\iew  committees. 
System  mstitutions  requested  guidance 
on  whether  the  reports  should  be  based 
on  month-end  figures,  as  opposed  to 
daily  average  balance  figures  and  also 
questioned  when  a  loan  is  no  longer 
considered  "distressed"  for  the  purposes 
of  the  reports.  The  initial  reports  were  to 
have  been  filed  before  these  final 
regulations  could  be  published.  After 
FCA  has  had  the  opportunity  to  review 
and  analyxe  el  least  the  first  set  of 
reports,  it  will  be  better  able  to  specify 
the  required  content  in  more  detail.  In 
accordance  with  an  FCA  bookletler,  the 


first  report  was  to  be  filed  no  later  than 
August  31, 1988.  After  analyzing  those 
reports.  FCA  will  advise  institutions  of 
the  future  scheduling  for  filing  the 
reports. 

Section  614.4518    Restructuring 
procedures. 

A  number  of  commeots  bvta  borrower 

and  farm  groups  suggested  that  more 
information  be  sent  to  the  borrower 
along  w^\h  the  notice.  Comments 
submitted  suggested  that  detailed 
information  (such  as  a  standard  formula 
used  for  calculating  holding  costs,  the 
minimal  interest  rale  that  the  lender  will 
consider)  and  all  calculations  should  be 
provided  to  the  borrower  at  or  prior  to 
the  meeting  so  that  the  borrower  is 
better  able  to  submit  a  restructuring 
application.  Commenters  asseried  that 
borrowers  are  uninformed  as  to  what 
constitutes  an  adequate  application, 
unless  the  lenders  are  able  to  offer  some 
guidance.  As  discussed  in  S  614.4440(c). 
FCA  agrees  that  there  must  be 
communications  between  borrower  and 
lender  during  the  restructuring  process. 
However.  FC.A  also  believes  that  it  is 
impossible  to  provide  a  specific  list  of 
information  In  the  regulation  that  must 
be  considered  by  the  lender  m  making 
Us  determination.  This  wnll  vary  by  loan, 
restructuring  plan,  location  and  other 
factors. 

It  was  suggested  that  lenders  send  an 
application  for  restructuring  along  with 
the  notice.  Comments  suggested  that  the 
lender  should  offer  help  to  the  borrower 
m  filling  out  forms  and  that  the  notice 
should  contain  more  direction  on  how  to 
present  a  restructuring  plan  and  what 
information  needs  to  be  provided  by  the 
borrower.  This  paragraph  requires  that 
the  lender  send  all  materials  necessary 
to  enable  the  borrower  to  submit  an 
application,  and  these  forms  may 
mclude  an  application.  However,  to 
require  the  lenders  to  assist  the 
borrower  in  submitting  restructuring 
plans  would  place  unreasonable  costs 
on  the  System  and  may  create  potential 
liability  for  the  lender  by  possibly 
compromising  the  loan  contract  A 
borrower  must  take  responsibdity  for 
submitting  his  own  initial  plan  and 
applicahon.  The  lender  is  required  by 
5  614.4.516(a)(21  to  provide  borrowers 
with  all  matenals  necessary  to  enable 
the  borrower  to  submit  an  application. 
Furthermore,  when  a  lender  does  not 
have  enough  information  to  make  a 
sound  credit  decision,  the  lender  must 
contact  the  borrower  to  obtain  such 
information.  However,  a  lender  cannot 
provide  a  specific  hst  of  "required 
information"  because  this  may  be 
different  m  each  case. 
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Many  comments  were  received 
concerning  the  "preliminciry  plan." 
Comments  suggested  that  the  notice 
should  state  that  the  plan  is  preUminary 
and  explain  what  constitutes  a 
preliminary  plan,  and  state  that  the  plan 
may  be  further  refined  m  discussions 
with  the  loan  officer  Comments  also 
suggested  that  the  notice  should  define 
restructuring  and  what  happens  if  a 
borrower  does  not  respond.  The  purpose 
of  a  notice  is  to  briefly  and  succinctly 
not:f>'  a  borrower  of  important  nghts 
that  are  availabk  to  him  A  notice  is  not 
intended  to  in^orhi  a  borrower  as  to 
entire  process^.  While  lenders  may  opt 
to  include  more  information  in  ihe 
notice  FCA  believes  that  the  notice  is 
adequate  The  notice  must  be  provided 
along  with  a  copy  of  the  restructuring 
pohcy  which  must  include  an 
explanation  of  the  procedure  for 
submitting  an  application,  pursuant  to 
5  614.4516(at(l)  and  section  4.14A|gl  of 
the  statute.  Thus,  the  policy  that  is  sent 
wi(h  the  notice  wUl  sen-'e  the  purpose  of 
inforniing  a  borrower  of  his  nght  to 
submit  a  preiiminar>-  plan.  In  response 
to  these  comments  requesting  that  the 
notice  inform  borrowers  that  the 
alternative  to  restructunng  is 
foreclosure.  FCA  agrees  and  has  revised 
Ihe  regulation  accordingly. 

Cnmmenters  questioned  whether  the 
borrower  must  subrr,:'  ,^  preliminary 
plan  pnor  to  or  after  the  meeting  with 
the  lender.  Comments  were  submitted 
expressing  both  views  on  this  issue. 
Since  lenders  and  borrowers  seem  to 
prefer  both  options,  and  FCA  believes 
^ha*  both  approaches  may  he  beneficial, 
the  proposed  regulation  has  not  been 
changed  to  specify  when  the  plan  must 
be  submitted  in  relation  to  the  meeting. 

One  comment  suggested  that  the 
borrower  have  the  opportunity  to  meet 
with  an  individual  other  than  the  loan 
officer  in  the  event  of  a  personality 
confiict  with  the  officer  FCA  does  not 
believe  that  the  regulations  should  be 
rewritten  to  accommodate  personality 
problems  that  may  exist  between 
borrower  and  loan  officer.  This  would 
place  an  unrealistic  burden  on  the 
lender,  since  some  institution  offices 
only  have  one  loan  officer  available. 
Furthermore,  borrowers  who  feel  they 
have  been  denied  a  fair  review  of  their 
restructuring  application  have  recourse 
to  the  credit  review  committee. 

One  comment  stated  that  the  loan 
officer  should  be  required  to  inforro  the 
borrower  orally  thai  the  restructuring 
request  must  be  in  writing.  FCA  agrees 
rhdt  the  borrower  must  be  informed  that 
the  dppln.dtion  must  be  in  writing. 
However.  FCA  does  not  believe  that  the 
regulation  must  state  that  a  borrower  be 


informed  orally,  since  Ihe  regulation 
requires  that  the  lender's  notification 
include  with  it  "all  materials  necessary 
to  enable  the  borrower  to  submit  an 
application  for  restructuring."  Thus,  the 
borrower  will  be  informed  of  this  fact 
Comments  suggested  that  the  notice 
be  sent  certified  mall  and  that  the 
notice,  policy,  and  matenals.  should  be 
sent  to  all  primary  obligors  and  their 
attorneys.  The  borrower  is  protected  by 
the  requirement  that  the  notice  be  sent 
00  later  than  45  days  before  foreclosure 
p.uceedings  faegm.  Thus,  it  does  not 
matter  how  the  notice  is  sent  and  FCA 
will  not  require  the  lenders  to  use 
certified  mailings.  However.  FCA 
expects  that  the  lender  may  choose  to 
use  certified  mail  as  a  practical  means 
of  ensunng  that  the  notice  hag  been 
timely  provided  to  the  borrower.  For  the 
reasons  discussed  In  9  614.43fl7le),  FCA 
will  not  require  the  lenders  to  send  the 
notice  to  all  primary  obligors.  If  a 
borrower  wants  the  notice  lo  be  sent  to 
his  attorney,  all  the  borrower  has  lo  do 
IS  notify  the  lender  of  this.  A  lender 
should  comply  with  this  request  since 
notification  lo  a  primary  obligor's 
attorney  complies  with  Ihe  regulatory 
requirement  of  notification  to  the 
primary  obligor 

Comments  were  submitted  that 
suggested  thai  the  regulation  require  the 
lender  to  submit  a  counterproposal 
when  the  borrower's  initial  plan  was  not 
acceptable  and  state  the  reasons  for 
rejection  of  the  Initial  plan.  FCA  does 
tiot  agree  that  counterproposals  should 
always  be  required.  As  explained  in 
5  614.4440(c),  the  lender  and  borrower 
must  work  together  until  the  lender  has 
sufficient  information  to  support  a  sound 
credit  decision.  Thus  to  the  extent  that  a 
counterproposal  would  offer  reasons  for 
rejection  of  the  initial  plan  and  explains 
to  the  borrower  the  flaws  in  his  initial 
plan,  the  regulation  effectively  serves 
this  purpose,  as  required  by 
ii  614.4440(cl  and  614.4S12(a) 

FCCA  suggested  that  "under  this 
section"  be  inserted  in  paragraph  (b| 
following  "'has  been  sent"  for  purposes 
of  clarity  and  that  paragraph  (c)  be 
revised  to  track  Ihe  statutory  language 
in  section  4  14A(d)12)  of  the  legislation. 
FCA  disagrees  with  these  suggestions. 
FCA  believes  that  paragraph  (b)  is  clear 
as  drafted.  Although  paragraph  (c)  is  not 
inconsistent  with  the  statute,  it  cannot 
track  the  section  in  the  statute  word  for 
word  because  to  do  so  would  not  make 
sense  in  the  context  of  5  614  4516.  A  few 
comments  questioned  what 
"nonaccnial"  means.  FCA  refers  these 
commenters  lo  12  CFR  521.21a)(l5), 


Section  614.4517    Restructuring 
decisions. 

Comments  were  submitted  that 
expressed  concern  over  the  inequities 
created  by  requiring  "good*  borrowers 
lo  repay  their  loans  on  the  same  terms 
while  other  borrowers  are  entitled  to 
repay  under  restructuring  plans.  On  the 
other  hand,  some  comments  stated  that 
lenders  should  give  borrowers  more 
opportunities  to  restructure  loans.  While 
some  comments  requested  that  FCA 
specify  more  restructuring  procedures 
and  guidelines  for  the  lenders,  the 
opposite  view  that  FCA  should  not 
micromanage  lenders  as  they  need 
fiexibitity  to  reach  sound  business 
decisions  was  also  expressed.  Again. 
FCA  has  attempted  to  strike  a  balance 
between  these  concerns. 

Comments  were  submitted  requesting 
that  the  regulation  be  rewritten  to  better 
define  the  costs  of  restructuring  and 
foreclosure,  lo  provide  better  guidance 
lo  the  tenders  on  how  to  calculate  these 
costs  and  what  formulas  should  be  used 
by  the  lenders,  and  to  provide  all  of  this 
information  Including  worksheets, 
calculations,  assumptions  and  formulas, 
to  the  borrower  in  the  eaHy  stages  of  the 
process  (i.e.,  before  a  borrower  applies 
for  restructuring,  or  before  a  lender 
renders  its  determination!.  First,  the  co*l 
of  foreclosure  is  defined  in  S  614.4512(c|. 
and  S  6144517  (a)  and  (c)  addresses  the 
cost  of  restructunng.  FCA  believes  that 
these  sections  adequately  define  these 
terms  and  address  the  factors  that  are  a 
pari  of  these  definitions.  The  terms  and 
definitions  are  those  commonly  used  in 
the  agricultural  credit  sector.  Second,  as 
stated  earlier,  in  §5  614.4440(c|. 
614  4441(a).  and  614  4512(c).  no 
definitive  cataloguing  of  assumptions, 
calculations,  or  formulas  is  possible, 
since  the  factors  may  very  well  differ  in 
each  situation.  Thus,  this  information 
cannot  be  provided  lo  the  borrower  at 
one  of  these  earlier  stages,  because  Ihe 
specific  information  upon  which  the 
lender  will  base  its  decision  will  not  be 
known  until  after  each  application  is 
submitted. 

Section  614  451 7(aJ    ConsidBrotion  of 
application. 

Comments  requested  that  terms  such 
as  "necessary  and  reasonable  living  and 
operating  expenses"  and  "sound  lending 
practices"  be  defined  One  commenter 
questioned  whether  sound  lending 
practices  are  intended  lo  keep  the 
farmer  on  the  land  and  another 
commenter  questioned  whether  they 
include  actions  based  on  the 
determination  of  whether  the  cost  of 
restructuring  is  less  than  the  cost  of 
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foreclosure.  FCA  does  not  believe  the 
regulation  can  define  and  provide  a 
nationwide  standard  for  terms  such  as 
"necessary  and  reasonable  living  and 
operating  expenses'"  as  they  will  differ 
depending  on  the  location,  borrower, 
circumstances,  and  other  factors. 
Similarly,  "sound  lending  practices" 
must  be  determined  by  examining  each 
situation  and  the  circumstances  and 
factors  surrounding  each  situation  using 
general  credit  standards  and  safe  and 
sound  business  practices. 

Comments  suggested  that  any 
subjective  information  concerning  a 
borrower's  skills,  as  discussed  m 
5  614,4517(a)  (3)  and  (4).  d  (4).  that  is 
used  by  the  lender  in  its  decision- 
making process  should  be  made 
available  to  the  borrower  so  that  the 
borrower  is  able  to  rebut  this 
information  before  the  credit  review 
committee.  This  information  may 
include  information  obtained  from 
members  of  the  borrower's  community. 
This  issue  is  discussed  in  5  614.4518. 

FCA  believes  thai  lenders  must  take 
into  account  a  borrower's  prior 
restructurings,  if  any.  on  the  loan  that  is 
presently  the  subject  of  the  restructuring 
application  and  the  regulation  has  been 
revised  accordingly.  The  borrower's 
payments  on  prior  restructurings  of  the 
loan  is  an  imporiant  factor  that  will  help 
the  lender  assess  whether  the  borrower 
is  capable  of  working  out  existing 
financial  difficulties.  If  lenders  allow 
multiple  restructurings  regardless  of 
past  histor>'  on  the  same  loan,  then  a 
borrower  has  the  incentive  to  seek 
successive  restructurings  to  eventually 
eliminate  his  obligations  and  borrowers 
who  are  meeting  their  loan  obligations, 
including  those  involved  in 
restructurings,  will  be  unjustly  required 
to  pay  for  these  additional  costs  to  the 
System  lenders. 

Section 814451 7{a){lJ    Evaluation  of 
cost  of  restructunng. 

Comments  requested  that  FCA  define 
"present  value  of  interest  and  principal 
foregone",  "preliminary  restructuring 
plan",  "reasonable  and  necessary 
administrative  expenses",  and  "in  a 
form  acceptable  to  the  institution." 
Another  comment  slated  that  the 
'administrative  expenses"  must  be 
reasonable  so  that  a  lender  cannot 
unjustifiably  increase  these  costs,  so 
that  the  cost  of  restructuring  will  most 
likely  be  greater  than  the  cost  of 
foreclosure.  One  comment  suggested 
that  in  evaluating  the  cost  of 
restructuring,  an  appraisal  must  contain 
correct  information  and  apply  to  the 
specific  property  under  consideration. 
Another  commenter  indicated  that  the 


appraisal  should  be  the  lowest  of  any 
for  which  the  borrower  has  paid. 

One  comment  suggested  that  in 
evaluating  its  cost  of  restructuring,  the 
lender  should  also  consider  the 
following:  The  cost  of  insurance  for 
absentee  ownership,  ad  valorem  taxes, 
the  loss  of  income  ft-om  property, 
damage  sustained  by  leaving  property 
unoccupied,  the  dechne  in  land  prices 
caused  by  large  institutional  inventories, 
cost  of  marketing  and  advertising 
property  for  sate  and  the  lender's 
overhead.  One  comment  suggested  that 
in  evaluating  the  restructunng  cost  the 
lender  should  be  required  to  offer  the 
lowest  interest  rate  to  the  borrower  that 
it  offers  to  its  best  customers  and  that 
30-year  loans  should  be  available.  FCCA 
suggested  tiial  in  the  first  sentence  of 
this  paragraph,  "a  restructuring  plan"  be 
deleted  and  replaced  with  "restructuring 
a  distressed  loan"  to  conform  to  the 
language  found  in  section  4.14  A(e)(2)  of 
the  statute.  Finally,  one  commenter 
suggested  that  either  the  definition  of 
cost  of  foreclosure  found  in  §  614.45121c) 
be  placed  in  this  section,  or  the 
evaluation  of  cost  of  restructuring  found 
in  paragraph  (a)(1)  of  §  61 1.4517  be 
moved  to  S  614.4512. 

FCA  believes  that  the  present  value  of 
interest  income  and  principal  foregone 
will  vary  based  on  the  lender's  interest 
rate,  debt  adjustment,  and  other  factors. 
A  "preUminary  restructuring  plan"  is 
defined  in  §S  614,4440(c|  and  614.45]2(al 
as  bemg  pari  of  an  application  for 
restructuring  and  FCA  believes  that  no 
further  definition  is  required.  As  slated 
earher,  "reasonable  and  necessary 
administrative  expenses"  will  vary 
depending  on  the  situation  as  will 
information  that  is  "in  a  form  acceptable 
to  the  institution."  FCA  agrees  that  a 
lender  cannot  unjustifiably  increase  the 
administrative  costs  to  ensure  that 
foreclosure  will  be  less  costly  than 
restructunng.  Tlius,  the  regulation 
speaks  of  reasonable,  as  well  as 
necessary  costs.  FCA  agrees  that  thc- 
appralsal  must  contain  correct 
information  and  be  performed  on  the 
appropriate  piece  of  property.  No 
suggested  chariges  to  the  proposed 
regulation  were  oflerea  on  this  point, 
and  FCA  believes  none  are  needed  since 
the  regulations  adequately  provide  for 
this.  FCA  disagrees  with  the  comment 
that  the  appraisal  should  be  the  lowest 
one.  Where  an  appraisal  is  appropriate, 
section  4.14(d)t2j  of  the  statute  gues  the 
borrower  the  opportunity  to  "select  an 
appraiser."  Thus,  the  borrower  cannot 
continue  to  employ  appraisers  until  he 
gets  an  appraisal  that  he  likes. 

Regarding  the  costs  of  restructuring. 
section  4.14A(e](2)  stales  that  a  lender 


shall  consider  "all  relevant  factors  ' 
including  a  list  of  items  that  the  statute 
provides.  The  items  that  the  commenter 
named  may  or  may  not  be  relevant  in 
every  case.  Thus,  FCA  is  not  willing  to 
prescribe  them  in  the  regulation. 
However,  lo  the  extent  that  they  are 
"relevant  factors",  they  must  be 
considered  by  the  lender.  In  response  to 
the  comment  that  asserted  that  the 
lender  should  be  required  lo  offer  the 
lowest  interest  rate  to  the  borrower  for  a 
30-year  loan.  FCA  disagrees  that  it 
should  dictate  specific  loan  terms  to  a 
lender.  These  are  business  decisions 
that  must  be  made  by  the  lender,  not 
FCA  FCA  has  changed  the  statutory 
language  in  the  first  sentence  of  the 
paragraph  based  on  the  suggestion  by 
FCCA.  This  revision  is  important  in 
order  to  differentiate  between  a 
preUminary  restniclunng  plan  and  a 
restructuring  application,  FCA  does  not 
beUeve  it  is  necessary  to  move  Ihe 
definition  of  "cost  of  foreclosure"  or  the 
cost  factors  of  restructuring,  since  the 
definitions  found  in  §  614,4512  are 
applicable  to  the  entire  subpart. 
However,  FCA  has  transferred  the 
factors  to  be  considered  when 
determining  whether  to  restructure  from 
paragraph  (c)  to  paragraph  (a)(1). 

Section  6U.4517(b)    Required 

restructuring. 

Comments  slated  that  there  is  no 
incentive  for  lenders  to  restructure  if  the 
decision  is  based  solely  on  cost 
Another  comment  stated  that  if  the  cjjst 
of  restructuring,  must  be  less  than  the 
cost  of  foreclosure  before  a  lender  is 
required  to  restructure,  the  "middle" 
borrower  will  not  have  much  of  an 
opportunity  to  have  his  loan 
restructured.  Section  4. 14A(e)(l)  of  the 
statute  specifically  states  when  a  tender 
is  required  to  restructure  and  FCA 
cannot  alter  the  statutory  language. 

One  comment  stated  that  "the  least 
cost  to  the  lender"  should  be  defined 
and  another  comment  suggested  thai  it 
be  defined  using  cnteria  prescribed  by 
section  4.14A  of  the  1987  Act  FCA 
believes  that  the  regulation  already 
defines  this  term  m  accordance  with  the 
statute.  Even  though  two  or  more 
alternatives  are  available  lo  lenders, 
they  will  still  have  to  consider  the  costs 
of  those  plans  as  prescribed  by  the 
regulation  in  paragraph  (a)  of  614.4517, 
which  tracks  the  language  of  section 
4.14A  (d)  and  (r](2)  of  the  statute. 

Section  614.451B    Notice  of  denial  of 
restructuring  and  right  to  review. 

There  were  a  number  of  comments 
addressing  a  borrowers  access  to 
information  upon  which  a  lender's 
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denial  of  the  restructuring  application 
was  based.  All  conunenta  indicated  that 
the  borrower  la  entitled  to  infonndtion 
that  factored  into  the  lender's  deasion. 
However,  there  were  differences  of 
opinion  as  to  how  much  information  and 
the  mechanism  under  which  it  should  be 
provided. 

Comments  from  individuals  and  farm 
groups  requested  that  more  information 
be  provided  to  support  and  explain  the 
reasons  for  the  denial  of  the 
restructunng  application.  Comments 
from  other  groups  and  individuals  also 
•expressed  concern  that  the  regulations 
ensure  that  full  documentation  of  the 
reasons  for  denial  is  made  available  to 
borrowers  under  a  uniform  procedure. 
One  commenter  sugj^ested  that  the 
following  language  be  added  to 
paragraph  (c):  "including  fuU 
documentation  of  the  lender's 
calculations  of  the  cost  of  restructuring 
rip.d  the  cost  of  foreclosure."  TTie 
comments  advocated  that  the  regulation 
sfiould  require  that  the  lender  provide 
specific  reasons  for  the  denial  including 
any  actual  calculations;  assumptions 
used;  documentation  to  explain  why  the 
cost  of  restnictunng  would  be  greater 
than  the  cost  of  foreclosure  usmg 
formulaa  that  considered  specific 
suggested  factors:  all  figures  and 
formulas  used,  such  as  interest  rates, 
administrative  costs,  and  farmly  living 
costs  as  assumed  by  the  lender,  in  short 
ail  information  relied  on  or  used  by  the 
lender  in  reaching  its  decision. 
Comments  stated  that  this  information 
need  only  be  provided  when  the 
application  is  denied. 

It  was  asserted  that  without  all  of  this 
l.^fo^matlon.  a  borrower  cannot  easily 
decide  whether  he  would  want  to 
request  a  review  before  the  credit 
review  committee.  Furthermore. 
comments  staled  that  if  a  borrower 
decides  to  request  a  review,  he  cannot 
chaiienge  the  assumptions  upon  which 
the  decision  was  made  without  such 
information.  Farmer  and  borrower 
groups  asserted  thai  merely  providing  a 
contact  person  to  provide  §uch 
information,  as  the  proposed  regulation 
requires,  is  not  sufficient  Since  a 
borrower  only  has  7  days  in  which  to 
request  an  appeal,  this  uiformation 
should  be  provided  in  the  notice  to 
enable  the  borrower  to  review  the 
information  and  decide  wiihm  that  7- 
day  period  whether  he  wants  to  request 
a  review.  If  a  borrower  has  to  contact  an 
individual  to  obtain  the  information,  it 
will  leave  httle  time  of  the  7  days  that  is 
left  to  examine  the  information  and 
decide  whether  to  request  a  review 

FCC.A  agrees  with  the  position  thai 
VC?  took  m  Its  preamble  to  the 


proposed  regulations  Namely.  FCC  A 
asserts  that  some  of  the  critical 
assumptions  and  other  relevant 
informabon  used  by  the  lender  in 
making  its  decision  could  be  helpful  to  a 
borrower  in  deciding  whether  to  request 
a  review.  However,  such  information 
should  not  be  routinely  provided  as  part 
of  the  notice  of  denial.  Rather,  the  notice 
should  specify  whom  the  borrower 
should  contact  to  obtain  such 
information  and  indicate  that  such 
information  will  be  furnished  upon 
wntlen  request.  FCCA  further  comments 
that  the  regulations  should  also  provide 
that  upon  the  wntten  request  of  a 
borrower  whose  rest  rue  tiinng 
application  has  been  denied,  the  lender 
shall  funush.  in  writing,  the  critical 
assumptions  and  other  relevant 
calculations  or  mformation.  whether 
monetary  or  non-monetary,  upon  which 
the  lender  based  its  decision  to  deny 
restructuring.  The  regulations  should 
uiso  make  clear  thai  where  the  lender 
haa  based  its  denial  on  non-monetary 
consideration,  the  lender  is  only 
required  to  specify  those  considerations 
and  furnish  thai  information  which 
played  a  material  role  m  its  decision.  In 
further  explaining  this  viewpoint  one 
lender  asserted  that  an  institution's 
decision  not  to  restructure  is  not  strictly 
quanUfiable.  Oftentimes  it  is  based  on 
"uitangibles."  such  as  the  borrower's 
efforts  to  cooperate,  his  abdity  to 
produce,  and  the  like.  The  lender  also 
mdicated  that  disclosure  of  information 
even  as  required  by  the  proposed 
regulation  would  change  the  negotiation 
process  between  lender  and  borrower 
into  "one  of  arbitraging  outcomes — on 
one  side  hypothetical  costs  based  on 
past  and  anticipated  future  expenence. 
opinions,  and  strategies;  on  the  other, 
opposing  opinion  motivated  by  the 
desire  to  achieve  a  more  favorable 
financial  outcome." 

FCA  has  considered  all  viewpoints 
and  balanced  the  borrower's  nght  to  a 
meaningful  review  before  the  credit 
review  committee  afiainst  a  tender's 
right  to  negotiate  with  current  and 
prospective  borrowers.  FCA  notes  that 
certain  relevant  information,  in  addition 
to  the  reasons  for  the  lender's  decision, 
should  be  provided  to  ensure  that  a 
borrower  has  the  nght  to  «  meaningful 
credit  review.  Regardmg  what 
information  should  be  provided  FCA 
does  not  believe  that  aJl  information 
must  be  provided  to  the  borrower  First 
FCA  realizes  that  some  denials  will  be 
based  on  subjective  judgment  us 
opposed  to  quantifiable  factors.  Thus, 
some  borrowers  will  be  provided  with 
figures  and  calculations,  while  others 
will  be  informed  that  they  are  not 


capable  of  repaying  the  loan  and 
provided  quanbfiable.  as  well  as  the 
nonquantifiable  reasons  for  reaching 
such  a  conclusion.  While  FCA  believes 
that  a  borrower  is  entitled  to  the  reasons 
for  the  decision  and  the  bases  for  those 
reasons  to  enable  him  to  decide  whether 
to  appeal  and  so  that  the  borrower  is 
entitled  to  a  meaningful  review.  FCA 
does  not  believe  that  a  lender  must 
disclose  every  piece  of  information  and 
all  of  Its  calculations  so  that  a  lender 
will  be  unable  to  effectively  negotiate 
with  borrowers  or  compete  with  other 
financial  institutions.  Thus.  FCA  has 
required  that  critical  assumptions  and 
relevant  information  be  provided. 
Elnough  information  must  be  provided  to 
ensure  thai  a  borrower  understands  the 
reasons  for  a  lender  s  decision,  to 
provide  him  a  basis  to  decide  whether  to 
appeal  and  to  provide  him  with  a 
meaningful  review  proci?ss.  W^^fl^a 
lender  is  bound  by  confidentiality 
restraints,  it  obviously  carmot  disclose 
this  information.  Thus,  the  regulation  is 
revised  to  incorporate  the  above 
considerations. 

Regardmg  the  process  for  supplying 
information,  this  section  will  differ  from 
i  614.4441  regarding  adverse  credit 
decisions.  Unlike  S  614.4441  which 
provndes  a  borrower  with  30  days  in 
which  to  request  a  review,  an  applicant 
for  rpstructunng  only  has  7  days.  Thus, 
FCA  believes  that  unlike  §  614.4441.  the 
lender  must  automatically  provide  the 
relevant  mformahon  under  this  section, 
when  denying  a  restructuring 
application  to  the  applicant  without  first 
requinng  that  an  applicant  request  such 
information.  This  will  ensure  that  an 
apphcant  is  able  to  deride  within  that  7- 
day  penod  whether  he  wishes  to  request 
a  review  and  will  also  give  a  borrower 
an  opportunity  to  bf^gin  preparation  for 
the  credit  review. 

Additional  comments  were  received 
concerning  the  contents  of  the  notice. 
One  commenter  slated  that  the  notice 
should  be  "clear"*  without  specifying 
how  the  notice  was  vague.  One 
commenter  stated  that  the  notice  should 
include  information  on  the 
documentation  that  a  borrower  can 
provide  to  the  credit  review  committee 
Other  comments  requested  that  the 
notice  should  include  information  on  the 
appraisal,  that  the  notice  should  include 
information  on  the  appraisal  only  where 
additional  collateral  is  required,  that  the 
notice  should  inform  the  borrower  of 
any  State  mediation  programs  pnor  to 
the  denial,  that  a  separate  form  to 
request  a  credit  review  should  be  sent  to 
the  borrower,  and  that  "7  days"  should 
be  m  bold  pnnt  and  conspicuously 
placed  in  the  notice. 
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FCA  agrees  with  some  of  these 
suggestions.  Notification  is  not  intended 
to  prescnbe  every  right  or  every 
procedure  available  to  the  borrower. 
However,  the  notice  requirements  are 
intended  to  inform  a  borrower  that 
certain  rights  to  appeal  the  denial  of  a 
restructuring  apphcation  are  available 
to  htm  as  provided  by  the  1987  Act.  For 
these  reasons.  FDA  agrees  that  a 
borrower  should  be  notified  of  hia  right 
to  an  appraisal  when  additional 
collateral  is  demanded  by  the  lender  in 
a  restnictunng  context  but  disagrees 
with  the  other  proposed  notifications. 
With  the  changes  to  the  proposed 
regulation.  FCA  believes  that  the 
notification  to  borrowers  is  dear  and 
that  the  nobce  requirements  set  forth  in 
the  regulation  are  adequate.  In  response 
to  the  comment  that  7  days  should  be  in 
bold  print  FCA  believes  that  the  form  of 
the  notice  is  within  the  lender's 
discretion,  but  FCA  suggests  that  the 
lender  should  give  that  prominence. 

Comments  were  submitted  concerning 
the  manner  in  which  the  notice  should 
be  sent  Some  commenters  expressed 
the  opinion  that  the  notice  should  be 
sent  by  certified  mail  to  all  primary 
obligors  and  their  attorneys  and  that  the 
7-day  time  limit  m  which  a  borrower 
must  request  an  appeal  be  extended 
when  the  notice  is  sent  to  a  "third 
party",  such  as  an  attorney.  Also,  other 
comments  suggested  that  the  7-day 
penod  was  too  short,  regardless  of  the 
recipient,  and  in  any  event  the  7  days 
should  start  to  run  from  the  date  that  the 
notice  is  received.  One  comment  said 
that  the  notice  should  be  sent  to  the 
"proponent"  of  the  restructuring  plan. 

FCA  agrees  that  the  notice  sent 
pursuant  to  this  section  must  be  sent  by 
certified  mail  or  in  any  other  manner 
thai  will  allow  for  acknowledgment  of 
receipt  Although  FCA  has  not  required 
this  of  the  notices  discussed  above. 
since  a  borrower  only  has  7  days  from 
receipt  in  which  to  request  a  review  of  a 
denial  of  a  restnictunng  application. 
FCA  believes  that  it  is  appropriate  to 
require  a  lender  to  use  certified  mail  or 
other  appropnate  means  to  ensure  that  a 
borrower  is  timely  notified  in  order  to 
exercise  his  rights  if  he  chooses.  FCA 
believes  that  timely  notification  is 
particularly  important  in  this  instance, 
since  the  7-day  penod  is  much  shorter 
than  the  30-day  period  In  response  to 
those  comments  that  staled  that  the  7- 
day  period  in  which  to  request  a  review 
was  too  short  the  statute  prescribes  this 
lime  limit  and  the  regulation  conforms 
with  the  statutory  requirement  FCA 
does  not  believe  that  the  regulation 
needs  to  be  revised  to  state  that  the  7- 
day  period  begins  from  receipt  since 


paragraph  (c)  of  i  614,4518  makes  this 
clear.  In  response  to  the  comment  that 
the  notice  should  be  sent  to  the 
"proponent"  of  the  plan.  FCA  believes 
that  the  notice  requirement  may  be 
fulfilled  by  sending  the  notice  to  a 
primary  obligor.  However,  lenders 
should  attempt  to  send  the  notice  to  the 
primar>-  obligor  with  whom  the  lender 
has  been  dealing  in  regard  to  the 
restructuring  application. 

One  comment  stated  that  the  lender 
should  be  given  a  deadline  in  which  to 
reach  its  decision  since  the  borrower  for 
ell  intents  and  purposes,  has  45  days  in 
which  to  apply  for  restructunng  and  one 
comment  suggested  that  the  following 
language  be  added  to  the  end  of 
paragraph  (c)  to  give  a  borrower 
adequate  time  in  which  to  prepare  for  a 
credit  review  before  the  committee: 
"and  the  borrower,  upon  request  shall 
be  allowed  up  to  30  days  in  which  to 
prepare  for  such  review,'* 

liie  time  in  which  it  takes  to  make  a 
determination  vkill  vary  depending  on 
such  factors  as  the  complexity  of  the 
particular  restructuring  plan  and  the 
number  of  restructunng  applications  at 
the  institution.  Therefore.  FCA  does  not 
beheve  that  the  lender  should  be 
instructed  to  reach  a  decision  within  a 
prescribed  period  of  time.  Furthermore, 
there  is  no  incentive  for  a  lender  to 
delay  making  its  decision,  since  it  is  not 
in  a  lender's  best  interest  to  allow  a 
distressed  loan  to  remain  on  its  books 
for  a  long  period  of  time  without  some 
form  of  corrective  action.  Similarly,  FCA 
does  not  believe  that  it  should  prescribe 
a  time  limit  in  which  the  borrower  has  to 
prepare  for  the  review.  As  discussed  in 
§  614.4442(d),  a  reasonable  time  period 
must  be  allowed  However.  FCA  does 
not  believe  it  is  appropnate  to  prescnbe 
a  fixed  lime  penod  in  which  to  prepare 
for  the  review  since  the  preparation  time 
that  is  needed  will  depend  on  the 
complexity  of  the  reasons  for  demal, 
supporting  information,  and  other 
factors. 

Section  614.4519    Notice  before 
foreclosure:  }imitation  on  foreclosure 
and  Section  624.4519(0)    Notice 
requirements. 

Comments  were  submitted  requesting 
that  more  mformation  be  included  in  the 
notice.  One  comment  staled  that  the 
lender  should  be  required  to  explain  the 
procedural  steps  taken  before  and  after 
restructunng  applications  are 
considered.  One  comment  suggested 
that  the  borrower  be  notified  of  his  nght 
to  an  appraisal-  Another  comment 
requested  that  the  notice  should  clearly 
state  that  foreclosure  is  being 
contemplated  and  that  the  lender  should 
be  required  to  notify  the  borrower  of  the 


timeframes  involved  The  notice  is 
intended  to  be  a  notification  that 
foreclosure  may  be  imminent  and  that 
the  borrower  has  the  ughl  to  submit  a 
restructuring  applicabon.  It  is  not 
intended  to  be  an  extensive  explanation 
of  the  process.  For  these  reasons,  FCA 
disagrees  with  the  suggestions  that  the 
notice  include  the  procedural  steps, 
timeliness,  and  the  nght  to  an  appraisal. 
However,  FCA  agrees  that  the  notice 
should  mform  borrowers  that 
foreclosure  may  be  imminent  and  this 
section  as  well  as  $  ei4.4516[a)  have 
been  revised  accordingly. 

SecUon  6I4-4519(hf    Limitation  of 
foreclosure. 

There  were  a  number  of  comments 
requesting  that  FCA  place  more  limits 
on  a  lender's  ability  to  foreclose.  One 
comment  stated  that  the  regulation 
should  clarify  that  foreclosure  may  not 
be  initiated  until  a  lender  has  completed 
any  consideration  of  a  restructuring 
application,  including  a  review  by  the 
credit  revnew  committee.  Comments 
suggested  that  foreclosure  not  be 
permitted  until  all  restnictunng  attempts 
and  processes  are  exhausted,  mcluding 
a  decision  by  the  SAG.  a  review  by  the 
.National  Council,  end  an  appeal  to  the 
FCA  for  a  directive.  One  comment 
suggested  that  a  lender  not  be  allowed 
to  begin  foreclosure  proceedings  until  45 
days  after  its  decision  on  a  restructuring 
application.  Other  comments  suggested 
that  no  foreclosure  be  initiated  until 
after  45  days  has  passed  during  which  a 
borrower  has  not  responded,  and  notice 
of  loan  acceleration  has  been  sent  to  a 
borrower  providing  an  additional  30 
days  in  which  lo  pay-  One  comment 
asserted  that  the  regulation  is  broader 
than  the  statute  m  that  it  allowed  more 
foreclosures  than  the  statute  did. 
Unfortxmalely.  this  commenter  did  not 
specify  how  he  interpreted  the 
regulation  to  be  broader.  FCCA  found  it 
to  be  narrower  in  that  FCCA  alleged 
that  the  regulation  limits  the  lender's 
ability  to  foreclose  m  certain  situations 
(i.e..  during  consideration  by  a  credit 
review  committee). 

FCA  agrees  that  foreclosure  may  not 
be  initiated  during  the  credit  review 
process.  In  response  to  FCCA's 
comment,  the  regulat'on  does  prohibit 
the  lender  from  initiating,  continuing  or 
completing  a  foreclosure  proceeding 
pending  the  completion  of  the  credit 
review  committee  process.  FCA  believes 
that  without  this  provision,  the  credit 
review  committee  process  would  be 
meaningless  and  borrowers  would  be 
deprived  of  their  right  to  a  fair  review. 
On  the  other  hand,  even  though  a  lender 
must  wait  until  the  committee  process  is 
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complete.  »ince  the  committee  muat 
render  its  decision  in  as  expeditious  a 
manner  as  possible.  FCA  does  not 
believe  that  lenders  are  deprived  of  their 
naht  to  a  timely  foreclosure  where 
appropriate.  Foreclosure  may  be 
initiated  after  the  credit  review  process, 
nut  must  be  halted  if  a  SAG  requires 
restructuring.  Thus,  a  lender  will  have 
the  incentive  to  begin  foreclosure  only 
when  it  believes  it  is  on  very  Firm 
ground  regarding  its  decision  to 
foreclose  The  borrower  is  not 
prejudiced  in  any  way  as  long  as 
foreclosLire  does  not  occur  unt;!  after  the 
credit  review  committee  has  completed 
its  consideration.  Thus  FCA  has 
balanced  both  the  interests  of  a 
borrower  to  a  meaningful  credit  review 
and  the  interests  of  a  lender  to  timely 
foreclosure  in  determining  this 
approach. 

The  last  sentence  in  this  paragraph 
hds  been  revised  to  conform  to  the 
sfdiutory  language  found  m  5  4-14A(j)  to 
provide  the  lendfer  with  the  opportunity 
\u  lake  action  where  it  has  reasonable 
grounds  to  believe  that  loan  collateral 
may  be  destroyed. 

Section  614.4519(c)    Limitation  on 
foreclosure — special  asset  group 

determination. 

One  comment  suggested  that  the 
following  language  be  inserted  into 
\  614,4519(cl:  "'No  foreclosure 
proceedings  may  begin  until  all  possible 
appeals  and  restructunng  actions  have 
been  completed."  As  discussed  in  the 
immediately  preceding  paragraph,  the 
regulation  balances  both  the  borrower's 
rights  and  those  of  the  lender.  Therefore. 
FCA  does  not  agree  that  this  section 
should  be  revTsed  as  suggested. 

Another  comment  questioned  wbal 
would  happen  if  a  SAG  decided  that  a 
loan  sbouid  be  restructured,  but  the 
decision  had  previously  been  made  by  a 
lender  not  to  restructure  and  foreclosure 
was  already  complete.  FCA  does  not 
expect  this  situation  will  exist  A 
certified  lender  9  SAG  is  to  review  only 
those  determinations  where  a 
restructuring  plan  has  been  denied. 
Thus,  unhke  the  credit  review 
committee,  the  SAGs  are  established  for 
a  more  limited  purpose  and  they  should 
be  able  to  better  perform  timely  reviews. 
Furthermore,  the  usual  foreclosure 
process  is  a  lengthy  one,  Thus,  in  the 
time  that  it  lakes  a  lender  to  complete 
this  process.  SACs  should  be  able  to 
perform  their  reviews  m  a  timely 
fashion. 


Section  614.4520    Review  of 
restructunngs  for  certified  institutions: 

reporting. 

Comments  suggested  a  borrower 
should  be  able  to  submit  information  to 
the  S.AG  and  the  National  Special  Asset 
Council  {National  Council)  and  that 
their  determinations  should  be  disclosed 
and  made  available  to  borrowers  and 
other  interested  parties.  Comments  also 
suggested  that  procedures  for  the  SAG 
and  National  Council  should  be  set  forth 
in  the  regulations.  FCA  does  not  believe 
that  the  regulations  should  require  that 
borrowers  or  third  parties  have  direct 
access  to  the  SACs  or  the  Nabonal 
Council  since  the  statute  does  not 
provTde  for  this.  Furthermore.  FCA  does 
not  agree  that  it  should  prescribe 
procedures  for  the  Council  and  the 
SAGs.  The  procedures  are  more 
appropriately  estabUshed  by  the  SAGs 
and  the  National  Council.  Also,  the 
Farm  Credit  System  Assistance  Board. 
and  not  FCA  regulates  the  National 
Council. 

One  comment  stated  that  the  SAGs 
should  review  all  denials  of 
restructuring  applications  Another 
comment  questioned  whether  an 
institution  in  receivership  would  be  able 
to  work  with  the  former  institution  s 
board  of  directors  tu  establish  a  SAG. 
Finally.  FCCA  commented  that 
S  6U.4520(g)  should  refer  to  {  614.4517(a) 
to  conform  to  the  statutory  language  and 
to  clarify  the  factors  that  these  entities 
are  to  consider  when  reviewing 
decisions. 

Paragraph  (bl  of  5  614,4520  already 
requires  the  SAGs  to  review  all 
restructuring  denials  In  response  to  the 
comment  on  receiverships,  as  has  been 
proviously  stated  in  this  preamble,  FCA 
will  make  these  determinations 
applicable  to  each  individual 
receivership  when  or  after  a 
receivership  is  established.  As  FCCA 
indicated,  the  regulation  will  refer  to 
paragraph  (a]  of  $  614.4517. 

SecUon  6144521     ParVcipation  m  stale 

agncuituraJ  loan  ntediation  programs. 

Comments  were  submitted  on  the 
effect,  if  any,  that  mediation  should 
have  on  the  foreclosure  process. 
Comments  suggested  that  borrowers 
who  request  mediation  should  be 
allowed  to  participate  before  they 
participate  m  the  restructunng  process 
Other  comments  stated  that  mediation 
should  occur  during  the  preliminary 
restructunng  phase,  before  the  45'day 
penod  referenced  in  9  614.4519  begins, 
and  during  the  4S'day  period  Additional 
comments  expressed  the  view  that 
foreclosure  proceedings  should  be 
stayed  any  time  mediation  is  initiated. 


On  the  other  hand,  one  comment  slated 
lha(  mediation  is  no  longer  appropriat" 
after  a  lender  has  rendered  a  final 
decision  on  foreclosure 

FCA  has  specified  that  mediation  may 
occur  either  concurrently  with  loan 
restructuring  or  at  any  other  appropriate 
time.  As  long  as  lenders  participate  in 
those  mediation  programs  ceriified 
under  section  501  of  the  1967  Act  so  that 
borrowers  are  able  to  take  full 
advantage  of  their  mediation  nghts.  FCA 
does  not  believe  il  is  appropriate  for  the 
regulations  to  further  restrict  a  lender's 
foreclosure  rights  by  requiring  thai  ihe 
foreclosure  process  be  stayed  or  not 
initiated  during  mediation,  as  long  as 
Stale  law  does  not  dictate  otherwise- 
Other  comments  focused  on  the 
lender's  participation  in  mediation.  One 
comment  suggested  that  m  mandatory 
mediation  States,  institutions  should 
initiate  the  mediation  process.  Another 
comment  suggested  that  institutions  be 
required  to  participate  in  good  faith 
regardless  of  who  initiates  the 
mediation.  One  comment  suggested  that 
in  voluntary  mediation  States,  an 
institution  should  be  required  to 
participate  even  if  another  lender,  not 
the  borrower,  requests  mediation. 
Finally,  one  citizens'  group  advocated 
that  the  FCA  establish  a  policy  that 
would  require  all  System  institutions  to 
participate  in  State  mediation  programs. 
if  a  mediation  program  permits  a  lender 
to  initiate  mediation,  it  may  do  so  as 
determined  by  the  lenders  own 
discretion.  However,  F"CA  believes  that 
participation  in  Stale  mediation 
programs,  other  than  those  specified  in 
section  503fbl  of  the  19B7  Act.  is 
governed  by  the  applicable  Stale  law 
Even  those  certifipd  programs  *vill  vary 
by  State.  Thus,  FCA  has  dpclined  to  set 
further  requirements  for  institutions' 
partiapation.  Regarding  the  comment 
suggesting  that  the  lender  participate  in 
mediation  when  Jnitiatpd  by  a  third 
party,  although  FCA  has  not  prescribed 
this  participation  in  the  regulations, 
lenders  may  want  to  consider  such 
participation  to  protect  their  interests 
especially  when  the  lender  is  not  a  first 
lien  holder. 

Comments  suggested  that  the 
inshtuiions  notify  borrowers  of  their 
nnhts  under  medmiinn  and  in  this 
noTification  provide  timeframes  so  that  a 
borrower  will  be  able  'o  take  advantage 
of  mediation  before  any  determination 
on  a  restructuring  application  is  final. 
One  comment  suggested  thai  all  notices 
sent  out  under  the  borrower  rights 
regulations  should  inform  borrowers  of 
the  applicable  mediation  nghts  and  that 
the  regulations  should  outline  the 
necessary  requirements  or  creoenlials 
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for  a  medaator.  Another  cominent  stated 
that  FCA  should  specify  processes  foe 
mediation.  FCA  does  not  believe  that 
the  notices  of  disclosore.  loan  or 
reslructnriDg  applicatKMi.  or  first  refusal 
rights  prescribed  by  these  borrower 
rights  provLSUiRs  are  the  appropnate 
vehicie  to  notify  borrowers  of  their 
mediation  rights.  Nor  does  FCA  bebeve 
that  its  reguUtiona  i^uld  require 
institutioaft  to  notify  borrowers  of  their 
mediation  nghts  since  some  louibuns 
may  not  have  mediatJOD  aTailable  to 
borrowers,  and  thoae  that  do  will  vary 
greatly.  The  appropriate  vehu:le  for  the 
suggested  notificiition  may  very  well 
exist  in  the  mediation  profO'ams 
themselves.  Furthermore.  FCA  believes 
that  any  mlegration  between  the 
mediation  process  and  the  burrorwer 
rights  processes  is  better  left  to  the 
institutions  themselves,  as  may  be 
prescribed  by  any  State  mediation 
program  or  &ate  law. 

Commenls  suggested  that  the  FCA 
explain  the  requirements  for 
certification  under  section  503(b)  of  the 
1987  Act  FCCA  indicated  that  the  final 
regulation  should  refer  to  section  501  of 
the  1887  Act  instead  of  section  503(b)  as 
the  proposed  regulation  does.  FCCA 
suggested  that  " cons uiera boo"  be 
inserted  before  "loan  restructuring"  for 
clarity  and  that    under  the  same  terms 
and  conditions  applicable  to  agncullur&l 
creditors  generally  '  be  inserted 
immediately  following  the  reference  to 
the  1967  Act  to  conform  to  FmHA  s 
proposed  regulations  FCCA  also 
recommended  that  "To  the  extent 
permitted  by  Part  618.  Subpart  G,  of 
these  regulations"  be  inserted  at  the 
beginning  of  the  paragraph  (b)  to  remove 
any  potential  cunfUct. 

In  response  to  the  comment  requesting 
Ihal  the  requirements  of  certiHcation  be 
contained  in  the  notice,  FCA  believes 
that  the  borrowers  rights  regulations  are 
not  the  appropnate  place  to  expound  on 
the  requirements  for  certification.  FCA 
refers  this  conunenier  lo  tectioD  501  of 
the  1967  Act  codified  al  7  U-S-C  5101 
which  addresses  this  issue.  FCA  concurs 
with  FCCAs  suggestion  that  secttoo  501. 
Qi  opposed  lu  section  503(b)  is  the 
appropriate  citation,  and  the  regulation 
will  be  revised  accordingly.  FCA  agrees 
thai  inserting  "consideration  of  would 
clarify  the  regulation  and  the  final 
regulation  wiU  be  revi&ed  accordingly. 
However.  FCA  declines  lo  make  the 
other  two  changes  suggested  Ivy  the 
FCCA.  FCA  IS  not  convinced  that  terms 
and  coodiUons  applicable  to  other 
agricultural  creditors  should  also  be 
applicable  to  the  System  instilutiooi. 
Regarding  a  poleatial  confiict  with 
Subpart  G  of  Part  616,  FCA  has 


a  ddresaed  this  issue  in  Subpart  C  by 
requinng  that  institations  provide  nuii 
Informatioa  with  die  borrcnrer's 
permission,  to  comply  with  paragrapii 
[b)  and  the  requirements  of  section  503 
of  the  1987  Aa. 

Section  614.4522    Right  of  first  refusal 

In  general  comments  were  submitted 
by  borrowers  groups  and  individuals 
indicating  that  FCA  should  grant  more 
rights  to  previous  owners  to  help  ensure 
that  an  individual  can  remain  00  his 
land.  On  the  other  hand,  comments  were 
received  from  ienderSv  aa  well  as 
borrowers  expressmg  concern  over  the 
costs  and  harm  to  the  System  created  by 
the  rights  of  first  refusal.  FC,\  has 
balanced  these  interests  in  drafting  the 
regulation- 
There  were  a  number  of  comments 
focusing  on  the  public  auction  paragraph 
of  the  regulation  and  its  interaction  with 
Ihe  remainder  of  the  paragraphs  in  the 
regulation.  Specifically,  many 
commenters  expressed  divergent  views 
on  whether  the  Act  prohibits  a  System 
institution  from  selling  or  leasijig 
acquired  property  through  a  public 
auction  pursuant  to  paragraph  (.el, 
without  first  provnding  first  refusal  rights 
under  paragraph  [c]  or  (d).  Many 
indinduals  and  farmer  growps  expressed 
the  vtew  that  the  regulation  should  not 
allow  for  a  public  auction  as  set  forth  in 
paragraph  fe).  unless  the  institution  has 
first  gone  through  the  first  refusal 
process  in  a  pnvate  sale  or  lease  es 
prescribed  by  paragraph  [c)  or  [d].  The 
reasons  for  this  view  were  many.  One 
commenter  stated  that  since  there  is  no 
"notice  period"  provided  m  paragraph 
(e)  which  would  allow  a  previous  owner 
lo  arrange  for  financing.  Congress  most 
have  miended  an  institution  to  first 
follow  the  steps  in  paragraphs  (c)  and 
(d)  which  do  have  such  a  "notice 
period."  Other  commenters  stated  that 
Congressional  intent  dictates  this 
postuon.  It  was  farther  ssaertcHJ  that 
Gongresa  mtended  to  provide  first 
refusal  rights  lo  previous  owners  and 
thai  providing  the  previous  owner  with 
notice  and  opportunity  to  bid  at  public 
liortion  and  requinng  an  tnstituticm  to 
accept  the  bid  of  the  previous  owner  if  it 
i»  a  qualified  bid  that  matches  the 
highest  offer  should  not  be  considered  to 
be  a  'Vighl  of  first  refusal."  FkaaUy.  some 
commenters  proposed  that  FCA  should 
follow  the  recent  district  court  decisions. 
both  of  which  are  on  appeal  in 
Leckband  v.  Navhr.  Civ.  No.  3-88-167. 
fD.  Minn..  May  17, 19681:  and  Martinson 
v.  Federal  Load  Bank  of  St  Paul.  Qv. 
No.,  A2r-88-31  (DNJ).,  April  21, 1988). 
which  held  that  based  on  the  legislative 
history,  System  mslitutioos  improperly 
used  the  public  auction  process  because 


they  did  not  first  afford  previoos  owners 
their  rights  of  first  refusal  as  prescribed 
by  either  paragraph  fc)  or  (d). 

Some  farmers  and  other  rndhridoal 
commefiters  agreed  with  the  approach 
that  the  FCA  took  in  the  proposed 
regulation  for  various  reasons.  One 
commenter  stated  that  by  pnnriding 
otherwise  and  following  the  Leckband 
approach,  FCA  would  be  eliminating 
opportnnities  for  viable  partiea  to  bc>' 
property  Ahra.  this  commenter 
expressed  concern  o\'er  the  excessive 
costs  to  the  System  if  institutions  arp  not 
allowed  to  sell  larrd  through  pubhc 
auction.  Some  commenlerB  staled  that 
by  allowing  the  previons  owner  "two 
bjtcs  of  the  apple",  the  price  of 
agricultural  real  estate  wiU  be  deflated. 
One  lender  discussed  several  instances 
where  property  wes  purchased  by  a 
previous  owner  pursuant  to  paragraph 
(cl.  and  then  immediately  resold  at  a 
higher  price.  The  lender  asserted  that 
these  "flip  sales"  do  not  keep  the 
pre\"ioos  owner  on  the  land,  es  was  Ihe 
mtent  of  Congress.  In  addition,  the 
commenter  asserted  that  the  institutions 
have  already  spent  their  resources,  both 
in  hme  and  money  finding  potential 
buyers.  These  "flip  sales"  negate  (he 
competitive  bidding  process  which  if 
operated  freely  would  help  lo  strengthm 
agricultural  land  values.  One  legs!  aid 
group  exfMessed  a  preference  for  public 
auctions  because  they  are  supervised  by 
shenffs  offices.  Thus,  an  institution  is 
less  able  to  violate  the  borrower  rights 
pro\i8ions.  One  commenter  complained 
that  by  affording  multiple  and 
subsequent  first  refusal  rights,  third 
pdrty  purchasers  will  suffer. 

rCCA  states  that  nothing  in  the 
legislative  history  or  the  actual  language 
of  the  1987  Act  requires  that  a  private 
ssIp  be  held  prior  to  a  public  auction. 
Congress  only  intended  that  the 
previous  owner  be  grven  a  reasonable 
opportunity  to  repurchase  the  property 
before  it  is  sold  In  a  third  party.  This 
can  be  accomplished  by  cither  the 
pnvate  sale  provision  or  the  public 
auction  provision  FCCA  asserts  that 
paragraph  (a)  sets  forth  the  e^neraf  ru\e 
that  acquired  property  is  subject  to  the 
nghl  of  first  refusal,  fhiragraphs  fb) 
through  (d)  set  forth  procedures  (o 
implement  the  genera!  rule  in  various 
situations.  FCCA  further  asserts  thai  tht 
legislative  debate,  particularly  in  the 
Senate  Subcommittee  on  Agrirultural 
Credit  of  the  Senate  Committee  on 
Agriculture  Nutntion.  and  Forestry  that 
authored  the  language  on  first  refusal 
nghts  eventually  adopted  by  Congres.'i, 
confirms  thai  Congn*s8  intpnded  to 
create  two  independent,  rot  sequential. 
rights  of  first  refusal. 
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FCA  believes  that  the  language  in  the 
proposed  regulation  correctly  reflects 
the  intent  of  the  Act.  There  are  three 
rights  of  first  refusal  available,  as  stated 
in  paragraphs  {c).  (d)  and  (e).  Nothing  in 
the  legislative  history  persuades  FCA 
that  these  rights  must  be  provided 
sequentially.  The  relevant  language 
originated  in  the  Senate,  where  it  was 
stated  that  "the  former  owner  be  given 
one  opportunity  to  lease  back  or  buy 
back  his  properly,"  The  previous  owner 
is  not  prejudiced  as  long  as  he  is 
afforded  his  nght  of  first  r*;fusal  either 
in  the  public  auction  process  or  by 
private  sale  or  lease.  In  both  instances. 
the  previous  owner  is  given  pnority  by 
the  institution.  However,  the  Svslem 
would  be  preiudjced  if  an  institution  is 
required  to  provide  these  rights 
subsequent  to  each  other  An  institution 
should  be  afforded  the  right  to  sell  land 
publicly  or  privately  in  order  to  get  the 
best  pnce  in  its  judgment,  depending  on 
market  conditions.  To  deprive  an 
institution  of  this  nght  will  harm  not 
only  the  lender,  but  the  entire  System 
and  prices  of  agricultural  real  estate  as 
well.  FCA  is  mindful  of  the  district  court 
decisions,  botn  of  which  are  on  appeal. 
FCA  will  monitor  the  litigation  closely 
and  will,  if  appropriate,  reconsider  its 
position  at  a  later  time. 

Comments  suggested  that  all 
decisions  and  denials  under  this  section 
be  appealable  One  comment  stated  thai 
the  borrower  should  have  an 
opportunity  to  submit  evidence  rebutting 
a  lender  s  decision  that  the  borrower  did 
not  have  resources  available  to  conduct 
a  successful  farming  or  ranching 
operation,  or  that  the  borrower  cannot 
meet  ait  of  the  payments,  terms  and 
conditions  of  a  lease,  pursuant  to 
paragraph  [dil2).  One  comment 
criticized  the  regulation  for  allowing 
these  determmdtions  to  be  made  by  the 
lender,  Other  individuals  suggested  that 
an  independent  appraisal  be  permitted. 
Comments  also  advocated  that  the 
lender  disclose  the  purchase  agreement 
to  the  borrower  so  that  the  borrower  is 
assured  that  the  lender  is  in  compliance 
with  the  regulation  and  statute.  One 
comment  requested  that  all  decisions, 
reasons  to  reject  or  deny  a  right  of  first 
refusal,  and  a  borrower  s  waiver  of  his 
rights  be  in  writing. 

The  suggestions  for  appeal  rights,  an 
opportunity  to  submit  evidence, 
independent  appraisals,  written 
determmations  on  every  decision,  and 
disclosures  would  provide^or  a  process 
similar  to  the  credit  review  committee 
process.  However,  the  statute  does  not 
provide  for  the  credit  committee  process 
to  review  these  denials.  Instead  it 
provides  for  first  refusal  rights  in  certain 


situations  to  certain  previous  owners 
who-  as  determined  by  the  lender  (see 
section  4-36  (a)  and  fc)(31),  are  eligible 
fur  these  rights. 

There  were  a  number  of  comments 
advocating  thai  FCA  create  procedures 
for  the  first  refusal  nghis-  A  farm  group 
suggested  that  the  property  must  be  in 
the  lender's  inventory  a  minimum 
amount  of  time  before  it  is  sold  or 
leased  to  other  than  the  previous  owner 
unless  the  previous  owner  has  waived 
all  his  rights.  Another  comment  stated 
that  the  regulation  should  prescnbe  a 
definite  time  period  in  which  a  lender 
must  elect  to  sell  the  property.  A 
comment  from  four  State  attorneys 
general  advocated  that  the  legislative 
history  indicates  that  the  regulations 
should  implement  a  "homestead 
protection."  i.e.,  if  an  institution  holds 
property  for  an  interim  period,  the 
institution  should  offer  to  lease  the 
residence  and  other  buildings  necessary 
for  family  maintenance  to  the  previous 
owner  at  fair  market  value:  and  if  an 
institution  decides  lo  separate  the 
residence  from  other  property  for  sale  or 
lease,  the  institution  should  offer  to  sell 
or  lease  the  residence  to  the  previous 
owner  at  fair  market  value.  One 
commenter  urged  that  the  regulations 
require  System  institutions  and  Stale 
attorneys  general  to  issue  a  statement 
on  the  interaction  of  Slate  and  Federal 
rights. 

FCA  does  not  believe  thai  the 
regulations  should  require  that  the 
arquired  property  be  in  the  lender's 
inventory  for  a  period  of  tune  before 
sale  or  that  the  lender  must  decide  to 
sell  within  a  prescnbed  period  of  time. 
With  restructuring,  mediation,  and  other 
rights  available  to  borrowers, 
foreclosure  may  be  a  very  lengthy 
process.  Additional  time  is  required  to 
implement  either  public  or  private 
disposition  under  §  4.36  of  (he  Act. 
which  adds  to  the  length  of  the 
foreclosure  process.  During  this  time,  the 
loan  is  not  accruing  interest,  and  FCA 
does  not  believe  that  further  time  delays 
should  be  imposed  on  a  lender.  In 
response  to  the  comment  on  "homestead 
protection"  (as  that  term  is  used  by  the 
commenlerst.  although  institutions  may 
make  such  offers  to  the  previous  owners 
under  the  regulations.  FCA  does  not 
believe  that  the  regulations  should 
require  such  a  protection.  First.  FCA 
must  assume  that  if  Congress  had 
intended  for  such  a  protection  lo  exist, 
the  Act  would  have  so  provided. 
Second.  FCA  will  not  dictate  such  offers 
be  made  by  an  institution.  This  is  a 
business  decision  to  be  made  by  the 
lender,  not  FCA.  as  an  arm's  length 
regulator  Regarding  the  conunent 


suggesting  that  a  joint  policy  statement 
on  Stale  and  Federal  rights  be  required. 
FCA  believes  that  the  interaction 
between  State  and  Federal  law  is  a 
matter  for  the  courts  to  decide.  Thus. 
FCA  has  not  adopted  this  suggestion. 

Comments  were  submitted  advocating 
further  restraints  on  the  lender'  s  ability 
to  sell  the  property  and  further  setting 
restrictions  as  to  which  offer  a  lender 
may  accept.  Comments  suggested  that 
the  method  of  financing  should  be 
considered  to  be  a  term  or  condition  of 
the  sale.  thus,  advocating  that  the  lender 
should  not  be  permitted  to  offer  below 
market  or  preferential  rates  to  a 
potential  third  party  purchaser  unless 
the  tender  is  willing  to  offer  the  same 
terms  to  the  previous  owner.  One 
comment  suggested  that  the  lender 
finance  ihe  previous  owner  if  he  can 
meet  some  terms  and  conditions  as  the 
lender  would  require  of  a  third  party 
purchaser.  A  member  of  Congress 
commented  that  some  previous  owners 
are  apparently  being  informed  that  they 
must  eiiercise  their  rights  of  first  refusal 
through  a  cash  purchase  The 
Congressman  suggested  that  instead  of 
adopting  such  a  policy,  lenders  should 
decide  on  a  case-by-case  basis  whether 
they  will  offer  financing.  This 
commenter  also  stated  that  some 
previous  owners  are  being  informed  thai 
if  they  are  not  able  to  obtain  financing, 
any  further  rights  under  5  4.37  that  ihey 
may  have  are  null  and  void.  The 
member  of  Congress  suggested  that 
these  statements  be  corrected  by 
clarifying  the  regulations  on  these 
issues. 

In  response  lo  the  comments 
advocating  that  lenders  should  finance 
or  consider  financing  previous  owners, 
the  statute  specifically  states  that 
"financing  by  a  System  institution  shall 
not  be  considered  to  be  a  term  or 
condition  of  a  sale  of  acquired  real 
estate."  Thus,  the  decision  to  finance  a 
previous  owner  is  wholly  within  the 
lender'  s  discretion  In  response  to  the 
Congressman's  comment  concerning  any 
further  rights  such  as  those  set  forth  in 
S  4.36(b)(5).  FCA  does  not  believe  the 
regulations  need  to  be  revised  on  this 
point  because  they  do  not  make  these 
other  provisions  found  in  \  4.36, 
dependent  on  whether  a  borrower  can 
finance  his  purchase- 
Many  suggestions  were  offered, 
which,  if  complied  with,  would  alter  the 
first  refu.sal  rights  as  prescnbed  by 
statute.  A  farm  counseling  group 
suggested  that  if  an  institution  receives 
a  bid  dunng  a  pubhc  auction  that  is 
below  the  appraised  value  of  the 
property,  the  previous  owner  should  be 
made  aware  of  the  bid  and  given  30 
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days  in  which  to  match  or  exceed  the 
bid.  One  comment  suggested  that  a 
previous  owner  have  an  exciuaive  right 
to  purchase  the  property  for  15  days, 
and  that  after  thi»  lime  period,  the  offex 
should  remain  open  untal  a  new 
appraisal  is  performed  (thus  raising  the 
mandatory  acceptance  price)  or  until  the 
institution  has  entered  into  a  sales 
contract  with  e  third  pariy.  FCA 
declines  to  revise  the  regulation  as 
suggested  above  because  to  do  so  would 
alter  the  essence  of  the  first  refusal 
rights  as  prescribed  by  Congress. 

Other  changes  to  the  statute  were 
suggested-  One  commenter  suggested 
that  the  15-day  tunc  periods  be 
extended  because  of  inefTiaent  postal 
service.  One  comment  staled  that  the 
regulation  should  specify  15  business 
days,  instead  of  15  days  and  that  this 
period  should  be  from  receipt  of  the 
notice-  Another  commenter  stated  that 
the  notices  must  be  made  clearer  than 
those  prescribed  by  the  regulations.  A 
lender  suggested  that  the  regulations 
should  state  that  these  rights  caniuit  be 
sold,  assigned  or  otherwise  transferred 
by  the  previous  owner.  The  FCCA 
suggested  that  "previous  owner"  be 
further  defined  lo  ensure  that  the 
previous  owner  ia  the  record  owner  of 
the  real  estate.  FCCA  aaserled  that  the 
failure  to  do  so  may  result  in  a  borrower 
with  no  ownership  interest  in  the 
acquired  properly  seeking  to  exercise 
the  rights  of  first  refusal  and  this  would 
be  contrary  to  the  intent  of  the  Act 

The  statute  descnbes  specific  time 
periods,  either  15  or  30  days,  depending 
on  the  actions  involved,  and  FCA  does 
not  agree  that  the  regulations  shautd  be 
revised  to  contradict  the  Congressianal 
intent  which  i«  evidenced  by  the  clear 
slalutor>-  language.  Regarding  the 
comraeni  ret^uesiing  that  business  days 
be  prescribed,  if  Congress  meant 
business  days,  as  opposed  to  days.  FCA 
must  assume  that  the  legislation  would 
have  been  written  accordingly,  This 
commenter  also  requested  that  FCA 
prescribe  15  days  from  receipt  of  the 
notice.  However,  the  regulation,  where 
applicable,  requires  this.  In  response  to 
the  comment  that  stated  that  the  notice 
was  unclear,  FCA  disagrees  and 
believes  that  Ihe  contents  of  all  notices 
are  clearly  spelled  out  in  the  regulation. 
In  response  to  the  lender's  comment  that 
the  regulations  should  specify  that  the 
rights  cannot  be  transferred,  FCA  does 
not  believe  it  is  neces6ar>'  to  revise  the 
regulations.  They  dearly  slate  that  these 
rights  are  applicable  only  to  previous 
owners.  Institutions  need  not  afford 
these  rights  to  any  other  individuals.  In 
response  to  FCCA's  comment  on  the 
definition  of  **previaus  owner."  FCA 


agrees  that  the  Congressional  inlenl  \a 
to  keep  the  record  owner  on  the  land. 
who  in  all  cases  may  not  be  the 
borrower.  For  example,  there  may  be 
instances  where  parents  have  pledged 
their  land  as  collateral  for  their  son  s 
loan.  Even  though  the  pareols  are  not 
borrowers.  FCA  t>elievea  that  they 
should  have  first  refii>al  rights.  Thus. 
FCA  agrees  and  has  changed  the 
definition  of  previous  owner  in  the 
regulation. 

Changes  were  suggested  based  on  the 
technical  amendments  bill  H.R.  3980 
For  example,  one  individual  suggested 
that  the  time  periods  be  changed  to 
conform  to  YIK.  3980  FCCA  suggested 
that  "former  borrower"  in  paragraph  (0 
be  changed  to  "previous  owner-"  As 
stated  previously,  since  the  technical 
amendments  bill  has  passed,  FCA  has 
changed  the  regulations  to  conform  to 
the  statute 

Comments  were  ffubmitted  on  the 
requirement  in  paragraph  (bj  that  the 
lender  determine  and  document  whether 
the  previous  owner  had  the  financial 
resources  to  avoid  foreclosure  before 
granting  any  first  refusal  rights. 
Commenters  advocated  that  even  if 
borrowers  had  the  financial  resources  to 
avoid  foreclosure,  they  should  still  be 
allowed  to  exemse  first  refusal  rights. 
FCCA  suggested  that  "loan  foreclosure 
or"  be  deleted  from  paragraph  (b),  thus 
deleting  the  requirement  that  institutions 
must  docnment  that  a  borrower  did  not 
have  the  ability  Jo  avoid  foreclosure. 
FCCA  asserts  that  the  discussion  m  the 
Senate  subcommittee  mark-up  which  led 
to  msertion  of  this  requirement  in 
paragraph  CbJ  makes  clear  that  the 
potential  abuse  which  Congress  sought 
to  avoid  was  Lmited  to  voluntary 
conveyances  by  borrowers  who  might 
otherwise  take  advantage  of  the  first 
refusal  rights  by  deeding  over  their 
mortgaged  property,  the  value  of  which 
is  then  considerably  less  than  the  debt 
against  it.  and  repurchasing  such 
property  clear  of  any  encumbrances. 
FCCA  further  advocated  that 
institutions  should  not  be  required  to 
determine  whether  the  borrower  had  the 
financial  resources  to  avoid  foreclosure, 
as  long  as  the  institution  routinely  offers 
the  previous  owner  his  rights  of  first 
refusal  in  all  cases  where  title  is 
acquired  by  voluntary  conveyance. 

FC.^  disagrees  with  these  comments. 
The  law  clearly  slates  that  a^cutlural 
real  estate  is  subject  to  rights  of  first 
refusal,  only  if  the  borrows  did  not 
have  the  resources  to  avoid  forecloffure. 
This  requirement  is  in  the  statute  and  in 
the  regulation  to  prohibit  Ihe  type  of 
transactions  described  by  the  FCCA  and 
discussed  by  Congress.  Furthermore, 


FCA  believes  that  institutions  should  be 
required  to  make  and  document  these 
determinationa.  In  response  to  FCCA's 
comment  that  institutions  need  nol  make 
this  determination  m  kwn  foreclosure 
cases.  FCIA  asterU  that  if  the  borrower 
has  gone  through  the  restrodunng. 
credit  review  committee  and  foreclosure 
processes,  msbtutions  already  would 
have  made  this  determination.  Thus, 
there  is  no  burden  on  the  institution  In 
requmng  such  documentation,  and  such 
documentation  may  avoid  potential 
abuses  of  the  statute  FCA  further 
disagrees  that  in£lilutioru  need  not 
make  these  delerminatioos  in  a 
voluntary  conveyance  situabon.  Il  is 
even  more  important  that  these 
determinations  be  made  when  there  has 
been  a  vohmtary  conveyance  to  avoid 
the  potential  abuses  discussed  bv 
FCCA. 

FCCA  also  suggested  that  "to 
purchase  the  property"  be  mscrted  after 
"offer"  m  the  last  sentence  of  paragraph 
(c)(1)  and  that  "to  lease  ihe  properly"  be 
inserted  after  "offer"  m  the  last  sentence 
ofparagraphldl(l)  for  clarity  FCCA 
commented  that  banks  for  cooperatives 
were  not  mtended  to  be  included  in  the 
regulation  and  to  correct  this  error 
FCCA  suggested  that  "(C'^cept  a  hank 
for  cooperatives)"  be  inserted 
immediately  following  '"institution  of  the 
System  "  m  paragraph  ja)f1).  FCCA  as 
well  as  individual  commenters 
suggested  thai  "or  any  portion  of  such 
real  estate"  be  inserted  in  the  first 
sentence  of  paragraph  fcl  lo  conform  to 
the  statute.  Fmally,  FCC^  commented 
that  for  clarity  "acquired  real  estate"  be 
replaced  with  "acquired  property  "  in 
paragraph  (cU4)  and  that  in  paragraph 
(d)(2)  "rental"  be  Inserted  after  the  word 
"appraised." 

FCA  does  not  agree  that  the  terms  "to 
purchase  the  property    and  "to  lease  the 
property"  are  necessary  for  clanty.  FCA 
agrees  that  the  regulation  must  be 
revised  to  exclude  banks  for 
cooperatives  and  a  definition  will  be 
included  that  exempts  banks  for 
cooperatives.  FC.'\  agrees  with  the 
remainder  of  the  proposed  changes  and 
the  regulation  has  been  revised 
accordingly.  Also,  since  the  institution  is 
the  record  owner  of  acquired  property. 
the  definition  of  previous  owner  has 
been  changed  lo  cJanfy  that  the 
previous  owner  was  the  prior  record 
owner  before  the  mslilntion  became  the 
present  record  owner- 
One  comment  sug^sted  that  a 
definition  nf  "accredited  appraiser"  be 
included  m  the  regulation.  Another 
comment  suggested  a  certain  approach 
for  appraisers  (o  follow.  Finally,  a  legal 
aid  organization  questioned  whether 
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after  a  right  of  first  refusal  is  exercised, 
a  lender  could  foreclose  again.  No 
changes  to  the  regulation  based  on  these 
proposals  will  be  made  at  this  time. 
Regulations  addressing  appraisals  will 
be  published  in  a  separate  Federal 
Register  document  on  eligibility  and 
lending  authonties.  In  response  to  the 
question  concerning  whether  more  than 
one  foreclosure  is  possible  after  rights  of 
first  refusal  have  been  exercised,  as  long 
as  foreclosure  is  otherwise  appropriate, 
FCA  knows  of  no  reason  to  prohibit 
such  foreclosures. 

PART  615— FL'NDIN'G  AND  FISCAL 
AFFAIRS.  LOAN  POUCIF^  A.VD 
OPER.ATIONS,  AND  FUNDING 
OPERATIONS 

Subpart  I — Prescription.  Subscription 
and  Retirement  of  Stock 

Since  paragraphs  fe)  through  (g]  uf 
proposed  S  615  5255  relate  to  retirement 
of  stock  only  in  the  context  of 
restructuring,  and  not  in  the  context  of 
default,  the  paragraphs  will  become  a 
separate  section  which  will  be 
renumbered  and  retitled.  Comments 
suggested  that  borrowers  be  allowed  to 
retire  stock  against  outstanding 
principal  regardless  of  whether  principal 
is  reduced.  FCA  assumes  that  this 
comment  refers  to  retirement  of  eligible 
borrower  stock.  This  will  be  addressed 
in  a  separate  Federal  Register  document 
on  capital  adequacy-related  regulations. 
The  references  to  Federal  land  banks  in 
the  proposed  regulation  have  been 
replaced  with  farm  credit  banks  in  the 
final  regulation  and  a  reference  to  ACAs 
or  merged  associations  has  been 
inserted, 

PART  618— GE\ER.M.  PROVISIONS 

Subpart  C — Releasing  Information — 
General  Comments 

In  general,  one  comment  suggested 
that  Congress  should  have  access  to  all 
documents  Another  comment  asserted 
that  FCA  should  specify  procedures  for 
disclosure  of  information  and  the 
release  of  stockholder  lists,  including  to 
whom  a  borrower  should  make  his 
request.  One  farm  group  stated  thai 
there  should  be  a  Systemwide  policy  on 
what  information  is  to  be  released. 
Some  comments  suggested  that  all 
information  used  in  a  lender's  decision- 
making process  should  be  disclosed. 

FCA  does  not  believe  that  the 
regulations  should  address 
Congressional  access  to  such  documents 
since  Congressional  requests  are  made 
pursuant  to  separate  authority  FCA 
does  not  agree  that  the  regulations 
should  prescribe  procedures  since 
System  Institutions  are  better  able  to 
establish  these  procedures.  The 


suggestion  for  a  Systemwide  pohcy  is 
unnecessary,  as  the  regulations  already 
specify  what  information  is  to  be 
released  to  whom.  In  response  to  those 
comments  requesting  all  information 
used  during  a  lender's  decision-making 
process  be  provided,  FCA  assumes 
these  comments  refer  to  determinations 
on  restructuring  applications.  This  issue 
was  addressed  eaHier  in  §  614,4518. 

Sectjon  618  8310     Lists  of  hnrruwers 
and  stockholders. 

One  comment  suggested  that  the 
regulations  should  refer  to  the 
provisions  of  5  4.12A(b)  on  alternative 
communications.  The  regulations 
already  implement  these  provisions  in 
§  618  8310(b)(2).  One  comment  stated 
that  the  following  should  be  inserted  at 
the  end  of  the  second  sentence  in 
§  618.8310(b)f3):  "the  compliance  with 
applicable  Idw.  and  efforts  on  behalf  of 
borrowers  and  stockholders  to  change 
laws  affecting  the  banks  and 
associations."  FCA  does  not  agree  thai 
the  above-referenced  Itinguage  should 
be  examples  of  "permissible  purpose." 
Regarding  "compliance  with  applicable 
law,"  FCA  is  responsible  for  examining 
an  institution's  compliance  with  laws. 
Regarding  the  remainder  of  the  proposed 
language,  FCA  believes  thai  this 
language  may  encourage  efforts  to 
communicate  on  "social  "  and  "political" 
causes,  or  "personal  grievances",  which 
are  prohibited  by  the  third  sentence  of 
5  618,8310{bl(3). 

Section  618.8320    Data  regarding 

borrowers  and  loan  applicants. 

One  commenter  suggested  that  a 
borrower  should  be  notified  that 
information  on  his  loan  has  been 
submitted  to  a  SAC.  FCA  is  not  aware 
of  the  purpose  which  such  a 
communication  would  serve.  Thus,  FCA 
does  not  beheve  that  the  regulation 
should  be  changed  accordingly.  In 
response,  to  FCCA's  comment  under 
J  614. 4521  to  request  that  language  be 
inserted  m  that  section  to  prohibit 
disclosure  of  information  to  mediators 
where  such  disclosure  would  conflict 
with  this  subpart,  FCA  believes  that  as 
long  as  a  borrower  does  not  object,  his 
loan  information  must  be  provided  to 
the  mediator  pursuant  to  section  503  of 
the  1987  Act.  which  requires  cooperation 
with  requests  for  information  from 
mediators.  The  regulation  has  been 
revised  to  address  this  issue. 

Section  6188325    Disclosure  of  loan 

docuwents- 

One  comment  suggested  that 
paragraph  (a)(1)  be  revised  to  further 
define  "borrower"  as  "any  signatory 
who  has  a  valid  right  of  first  refusal 


under  §  614  4522  "  Another  comment 
suggested  that  paragraph  (bl  should  not 
be  changed  to  include  appraisals 
because  appraisals  should  be  public  not 
privileged  information.  On  the  other 
hand,  FCCA  stated  that  the  confidential 
nature  of  certain  information  used  in  an 
application  process  must  be  protected. 
FCCA  suggested  that  the  following 
language  be  inserted  following  the 
second  sentence  m  paragraph  (b):  "To 
the  extent  that  any  appraisal  may 
contain  confidential  information  relating 
to  or  identifying  third  parties, 
information  received  by  the  appraiser, 
lender  or  lender's  agent  under  a  pledge 
of  nondisclosure,  or  other  information  of 
a  confidential  nature,  the  lender  shall 
take  any  action  necessary  and 
appropriate  to  preserve  the 
conndenliality  of  such  information 
before  providing  the  appraisal  to  the 
borrower." 

FCA  does  not  believe  that  the 
definition  of  "borrower"  needs  to  be 
expanded.  To  the  extent  that  a  previous 
owner  is  also  a  borrower,  he  will  have 
access  to  his  loan  documents.  To 
expand  the  definition  may  give  previous 
owners  access  to  documents  to  which 
they  should  not  otherwise  be  entitled. 
Regarding  the  issue  on  appraisals,  to  the 
extent  that  $  618.8320  affords  some 
protection  to  appraisals  as  confidential 
documents,  that  section  is  for  the  benefit 
of  the  borrower,  and  FCA  does  not 
believe  that  \  618.8320  should  be 
changed.  Regarding  FCCAs  concerns. 
FCA  agrees  that  there  are  valid 
concerns  in  protecting  confidential  third 
party  information.  However,  FCA  does 
not  believe  that  institutions  should  be 
able  to  indiscriminately  withhold  any 
such  information.  To  do  so  would 
effectively  deny  a  borrower  his  right  of 
access  to  the  appraisal.  Thus.  FCA  has- 
Inserled  language  to  protect  only 
Identifying  characteristics  of  third 
parties  or  their  properties  where  such       ^-^ 
information  is  confidential.  Although  the  v~^ 
lender  must  disclose  information  m  a 
borrowers  appraisal  relating  to  third 
parties,  where  that  information  is 
confidential,  the  institution  may 
withhold  specific  characteristics  that 
would  identify  the  third  party  or  his 
property. 

A  farm  group  suggested  that  any 
document  relating  to  the  loan  should  be 
made  available  to  the  borrower.  A 
member  of  Congress  commented  that 
borrowers  are  not  being  given  access  to 
all  applications  in  violation  of  the  law. 
Another  commenter  complained  that 
documents  are  not  being  provided  "as 
soon  as  practical."  Comments  were 
received  suggesting  that  borrowers 
should  receive  copies  of  all  documents 
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when  they  are  signed  so  that  no 
unauthorized  changes  can  be  made  by 
the  lender.  One  commenter  questioned 
whether  all  signatories  are  entitled  to 
receive  copies. 

In  response  to  the  comment  requesting 
disclosure  of  any  document  relating  to 
the  loan,  FCA  does  not  agree,  and 
believes  that  disclosure  should  be 
limited  to  documents  signed  or  produced 
by  the  borrower.  To  expand  this 
definition  may  require  lenders  to 
disclose  other  business,  confidential 
information.  In  response  to  those 
complaints  concerning  lenders' 
compliance,  the  regulations  clearly 
require  compliance  with  the  statutory 
requirement  and  no  change  need  be 
made  to  the  regulation.  In  response  to 
the  comment  regarding  timely 
disclosure,  the  regulation  prescribes  that 
the  documents  shall  be  provided  ai  loan 
e.xecution.  FCA  will  continue  to  monitor 
and  examine  for  timely  compliance  with 
statutory  and  regulatory  requirements, 
In  response  to  the  question  whether  all 
signatories  are  entitled  to  receive 
copies,  as  long  as  they  are  "borrowers" 
as  defined  in  this  section,  they  are 
entitled  to  receive  copies. 

List  of  Subjects  in  12  CFR  Parts  614. 61S. 
and  61S 

Agriculture.  Banks.  Banking.  Credit, 
Foreign  trade.  Reporting  and 
recordkeeping  requirements.  Rural 
areas.  Accounting.  Government 
securities,  Investments,  Archives  and 
records.  Insurance.  Technical 
assistance. 

For  the  reasons  stated  in  the 
preamble.  Parts  814.  615.  and  61B  of 
Chapter  VI  of  Title  12  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  614— LOAN  POLICIES  AND 
OPERATIONS 

1.  The  authority  citation  for  Pari  614  is 
revised  to  read  as  follows: 

Authority:  Sees  4  IZA.  4  13.  4.13B.  4.14. 
4  14A.  4.14C  4  14D.  4.14F«  4.36.  4.3?.  59. 
5.17tfl)(10);  12  tJ  SO  2184,  2199.  2201.  2202. 
2202a.  22iiZc.  Z2U2d.  2202e.  2219a,  Z219b.  2243. 
2252(a)(10). 

2.  Subparts  K  and  L,  consisting  of 
%%  614  4365  through  614  4368  and 

614.4440  through  614.4444  are  revised  to 
reiid  as  follows: 

Subpart  K — Di»closure  of  Loan  Intormatlon 

&«* 

614.436S    Applicability. 
6144366     D«fini(ion9. 
614  4367    Required  disclosures — tn  general. 
614  4368    Disdosun:  of  differential  interest 
ratei. 


Subpart  K— Disclosure  of  Loan 
Information 

§614.4365     Appdcabmty. 

This  subpart  applies  only  to  loans 
from  qualified  lenders  if  the  loans  are 
not  subject  to  the  Truth  in  Lending  Act 

115U.SC  1601  r-t  seq-l 

§  614.4366     Deflntttons. 

For  purposes  of  this  subpart,  the 
following  definitions  shall  apply: 

(a)  "Adjustable  rate  loan"  means  a 
loan  on  which  the  interest  rate  payable 
over  the  term  of  the  loan  may  be 
changed  by  a  qualified  lender  The  term 
includes  loans  which  are  titled 
"adjustable  rate"  or  "variable  rate"  or 
any  other  similar  designation. 

(b)  "Effective  interest  rate"  means  the 
interest  rate  applicable  to  the  loan  at  a 
point  in  time,  adjusted  to  take  into 
consideration  the  amount  of  any  stock 
or  participation  certificates  which  the 
borrower  must  purchase  pursuant  to 
bylaw,  policy  or  regulation  in  order  to 
obtain  the  loan,  and  any  loan  ongination 
charges. 

(c)  "Fixed  rate  loan"  means  any  loan 
on  which  the  interest  rate  is  not  subject 
to  adiustment  or  variation  over  the  term 
of  the  loan,  even  though  the  effective 
interest  rate  on  the  loan  may  be  so 
subject 

(d)  "Interest  rate"  means  the  stated 
contract  rate  of  interest  applicable  to 
the  loan  at  a  point  in  lime,  excluding 
any  charges  payable  by  the  borrower  in 
obtaining  the  loan. 

(e)  "Loan"  means  a  loan  made  to  a 
farmer,  rancher,  or  producer  or 
harvester  of  aquatic  products,  for  any 
agricultural  or  aquatic  purpose  and 
other  credit  needs  of  the  borrower. 
including  financing  for  basic  processing 
and  marketing  directly  related  to  the 
borrower's  operations  and  those  of  oth.T 
eligible  farmers,  runchers.  and 
producers  or  harvesters  of  aquatic 
products. 

(f)  "Loan  origination  charges"  mean 
initial  one-time  transaction  charges  or 
fees,  which  may  or  may  not  be 
computed  as  a  percentage  of  the 
transaction  amount,  and  which  are 
imposed  on  a  borrower  by  a  qualified 
lender  to  obtain  a  loan,  but  do  not 
include  charges  imposed  by  someone 
other  than  the  lender  for  services  that 
are  not  required  by  the  lender. 

(g)  "Qualified  lender"  means: 

(1)  A  System  institution  that  makes 
loans  [as  defined  in  paragraph  (e)  of  this 
section)  except  a  bank  for  cooperatives: 
and 

(2)  Each  bank,  institution,  corporation, 
company,  union,  and  association 
described  in  5  1.7(b)(1)(B)  of  the  Act  but 
only  with  respect  lo  loans  discounted  or 


pledged  under  section  \  1.7(b)(1)  of  the 
Act. 

(h)  "Standard  adjustments  factors' 
means  those  financial  elements, 
including  but  not  limited  lo,  a  qualified 
lender's  cost  of  funds,  operating 
expenses.  pro\ision  for  loan  losses,  and 
changes  in  retained  earnings,  which  are 
typically  taken  into  consideration  by  d 
qualified  lender  in  adjusting  the  interest 
rate  on  loans. 

S  614.4367    RequlrcO  disclosures— tn 
Oensral. 

(a)  Each  qualified  lender  shall  furr.ish 
the  following  information  m  writing  to  a 
prospective  borrower  not  Uter  than  the 
time  of  the  loan  closing: 

(1)  The  current  rate  of  interest  on  the 
loan; 

{21  In  the  case  of  an  adjustable  rate 
loan: 

(0  The  amount  and  frequency  by 
which  the  interest  rate  can  be  adjusted 
during  the  term  of  the  loan  or.  if  there 
are  no  limitations  on  the  amount  or 
frequency  of  such  adjustments,  a 
statement  to  that  effect;  and 

(ii)  An  identification  of  the  specific 
standard  adjustment  factors  that  are 
taken  into  account  in  making 
adjustments  to  the  interest  rate  on  the 
loan: 

(3)  The  current  effective  interest  rate 
on  the  loan  with  one  or  more 
representative  examples  of  the  impart  of 
slock  or  participation  certificate 
ownership  and  applicable  loan 
origination  charges  on  the  current 
interest  rale  computed  on  an  annualij:ed 
basis: 

(4)  Except  with  respect  to  eligible 
borrower  slock  under  section  4.9A  of  the 
Act.  a  statement  indicating  thai  stock 
that  is  purchased  is  at  risk; 

(51  A  statement  indicating  the  vanous 
types  of  loan  options  available  lo 
borrowers,  with  an  explanation  of  the 
terms  and  borrower's  nghls  that  apply 
to  each  type  of  loan. 

(b)  For  loans  that  will  or  may  be 
pooled  for  sale  on  the  secondary  market 
created  under  section  8.9  of  the  Act.  in 
addition  to  the  loan  disclosure  in 
paragraph  (a)  of  this  section,  at  the  time 
of  application  for  a  loan,  a  qualified 
lender  shall  p.^-ovide  the  following: 

(1)  Notification  that  the  loan  will  or 
may  be  pooled; 

(2)  Notification  that,  if  the  loan  will  be 
pooled,  the  borrtjwer  will  be  required  to 
execute,  within  3  days  of  commitment,  a 
waiver  of  his  right  to  have  the  loan 
considejed  for  restructuring  under  Title 
IV  of  the  Act  and  12  CFR  Part  614.  with 
a  statement  that  rights,  if  any,  under 
applicable  Slate  laws  are  not  waived 
the  notification  shall  slate  that  the  rigl.:s 
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prescribed  by  sections  4.14.  4.14A.  4.14B. 
4,I4C.  4.UD  and  4.36  will  not  apply  if 
ihe  loan  ia  pooled; 

(3)  NotificaUon  thai  the  borrower  has 
the  right  not  to  have  his  loan  pooled: 

(4)  Nolification  that,  within  3  days  of 
commitment,  the  applicant  has  the  ri^ht 
to  refuse  to  allow  the  loan  to  be  pooled, 
thereby  retaining  any  restructuring 
rights  later  applicable  to  his  loan;  and 

(5J  Natification  of  any  other  terms  and 
conditions  that  may  apply  to  a  loan 
which  will  or  may  be  pooled  that  differ 
from  a  loan  which  is  not  pooled. 

fc)  Each  qualified  lender  that  adjusts 
the  interest  rste  on  an  outstanding  loan 
shall  furnish  the  following  information 
m  writing  to  the  borrower 

fl)  The  new  interest  rate  on  the  loan, 
in-^luding  the  effective  interest  rate: 

(2)  The  date  on  which  the  new  rate  is 
effective;  and 

(3)  A  statement  of  any  factors  other 
than  standard  adjustment  factors  which 
were  taken  into  account  in  establishing 
the  new  interest  rate-  The  notice 
required  by  this  paragraph  shall  be 
made  not  later  than  the  effective  date  of 
a  decrease  in  the  interest  rate  and  not 
later  than  10  days  before  the  effective 
date  of  an  increase  in  the  interest  rate. 

(d)  Each  qualified  lender  that  takes 
any  action  which  changes  the  amount  of 
stock  or  participation  certificates  which 
borrowers  are  required  to  own  and  that 
modifies  the  effective  interest  rate  on  a 
loan  shall  furnish  the  following 
information  in  writing  to  the  borrower  at 
least  10  days  before  the  date  on  which 
such  action  takes  effect: 

II)  The  new  effective  interest  rate; 

[2]  The  date  on  which  the  new  rate  is 
effective:  and 

(31  A  statement  of  the  action[8]  taken 
by  the  qualified  lender  that  have 
resulted  in  the  new  effective  interest 
rate. 

|e]  In  the  case  of  a  loan  involving 
more  than  one  primary  obligor,  the 
requirements  of  paragraphs  (a)  through 
[d]  of  this  section  will  be  satisfied  by 
providing  the  disclosure  to  any  one  of 
such  parties- 
Appendix  to  12  CFR  814.4367— Aaquired 
Discloflura  Moctel  Dudosuni  Foniu 

General 

The  fiilowma  are  mode!  disclosure  forms 
which  qualified  ier.den  may  jse  to  satisfy  the 
nolification  requirements  of  section  4.13(a)  of 
the  Act  and  of  12  CFR  814.4367,  The  form* 
have  been  developed  m  order  Jo  j^ive 
qjalified  lenders  an  idea  of  the  type  and 
extent  of  infonnatian  that  should  be 
contained  therein  Qualified  lenders  are  not 
required  to  follow  the  format  of  the  sample 
forms  Qualified  lenders  may  develop  and 
u^e  other  forms  provided  the  statemenfs 
contain  compurHble  disclotures  in  clear 


understandable  English  and  olherwise  meet 
the  requirements  of  the  Act  and  regulations. 

Farm  I 

This  loan  is  .VOT  subject  to  the  Truth  in 
Lending  Act  15  U  SC  1601.  et  seq.  The 
following  disclosure  is  made  in  accordance 
with  section  4.T3(al  of  the  Farm  Credit  Act  of 
1^71  as  amended,  12  U.SC,  2199. 
INTEREST  RATE  DISCLOSURE 
D^!k     

(Name, 
STATED  INTEREST  RATE 

The  rate  of  interest  currently  applicable  to 
your  loan 

[Percentage] 

Borrower  — 

(Name) 
EFFECTIVE  INTEREST  RATE  ' 

The  stated  rate  of  interest  adjusted  to  t&ka 
into  account  loan  origination  char:ges  and 
purchase  of  stock 

I  Percentage) 

Check  Applicable  Box 
G  This  is  a  FIXED  RATE  I.OAN— the  stated 
rate  of  interest  is  not  subject  to  change 
during  the  life  of  the  loan. 
D  This  is  an  ADJUSTABLE  RATE  LOAN— 
the  stated  rate  of  interest  is  sub)ecl  to 
change  during  the  life  of  the  loan. 

If  an  Adjustable  Rate  Loan — 

The  interest  rate  on  the  loan  may  be 
changed  (Period) 

The  interest  rate  may  be  changed  a 
maximum  ±  (Purvfinto^et  You  will  be 
notified  10  days  pnor  to  any  increase  in  the 
effective  rate  or  simultaneously  with  any 
decrease  in  the  effecuve  ratn. 

The  Standard  Adjustment  Factorts)  which 
the  institution  tdkes  into  account  in  making 
adjustments  to  the  interest  rata  is  lare)  (Ust 
the  fcctorsj. 

The  Standard  Adjustment  Factors  may  D 
or  may  not  C  be  changed  during  the  life  of  the 
loan. 

Except  with  respect  to  eligible  borrower 
stock  under  section  4.9A  of  the  Farm  Credit 
Act  of  1971.  stock  that  is  purchased  in  this 
institution  is  at  risk. 

See  your  contract  documents  for  further 
infomiation  on  loan  terms  and  conditions. 

Should  you  have  any  questions  concerning 
the  informaiion  contained  m  this  form  please 
contact  us  atlTniepfione  Sumher}. 

Form  2 

This  loan  is  not  subject  to  the  Truth  In 
Lending  Act.  15  U  S  C  1601  et  seq  The 
following  disclosure  is  made  in  accordance 
with  section  413(a)  of  the  Farm  Credil  Act  of 
1971.  as  amended  12  U  SC  2199 


DISCLOSURE  OF  A  CHANCE  LN  THE 
EFFECTIVE  INTF-REST  RATE 


Lendvr 


(Name) 


'  This  ia  a  prtittfcttun  subject  to  ckano*  should 
particular  loan  provisions  b«  modified  dunciR  the 
term  of  the  loon,  mdtt  as  the  amouol  of  stock  or 
paitictpatioii  ortiftutiea  held  or  lixf  Uniing  tiJ 
repayment  Far  example,  if  ih«  amount  oi  tiodc  or 

partlcip«Hon  cerTiflcales  held  la  increaiied  to . 

th«  eflRCttve  miercst  rale  will  h« . 


Borrower  ■ 

(Name) 
This  is  to  inform  you  that  on  (loan  and  hnn 
number). 

D  The  elective  rale  of  interest  will  be 
adjusted  effective  (Date/. 
The  effective  rate  of  interest  on  your  loan 
is  changed  to  (Percentage)  from  (Percentage). 

This  change  resulted  from  a: 
D  1.  Change  in  the  amount  of  stock 

borrowers  are  required  to  hold  in  the 
lender  to  (Percentage}  from  (Percentage). 
O  2.  Change  in  the  stated  rate  of  interest  on 
your  loan  effective  (Date). 
The  staled  rate  of  Interest  on  your  loan 
changed  to  (Percentage)  from  (Percentage)- 
The  change  was  computed  based  on  the: 
n  Standard  adjustmenl  factors — factors 
mentioned  on  the  initial  interest  rate 
disclasure. 
D  Othei^-describe 
D  3.  Change  for  other  reaaons — describe. 

Should  you  have  any  questions  concerning 
the  Information  contained  herein,  please 
contact  us  at  (Telephone  Number). 

S  614.4368    Dtsclotur«  of  dm»r*ntlal 
Intorvst  ratVA. 

(a)  A  qualified  lender  offering  more 
Ihon  one  rate  of  interest  to  borrowers 
shall,  at  the  request  of  a  borrower 

(1)  Provide  a  review  of  the  loan  to 
determine  if  the  proper  interest  rate  has 
been  established; 

(2)  Explain  to  the  borrower  in  writing 
the  basis  for  the  interest  rate  charged; 
and 

(3)  Explain  to  the  boirower  in  writing 
how  the  credit  status  of  the  borrower 
may  be  improved  to  receive  a  lower 
interest  rate  on  the  loan. 

(b)  A  qualified  lender  offering  more 
than  one  rate  of  interest  as  described  in 
paragraph  (a]  of  this  section,  shall  notify 
prospective  borrowers  not  later  than  the 
lime  of  loan  closing  of  their  right  to 
request  a  review  under  paragraph  (a)  of 
this  section. 

Subpart  L— Actions  on  Appttcatlonr. 
Review  of  Cr«dtt  Dectsion* 

Sec 

614.4440  Definilions. 

014.4441  Notice  of  action  on  loan 
application. 

614.4442  Credit  review  committee. 

614.4443  Review  process 

614.4444  Records. 

Subpart  L— Actions  on  Applications; 
Review  of  Credit  Decisions 

3  6 14.4440    Definitions. 

For  purposes  of  this  subpart,  the 
following  definitions  shall  apply: 
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(a)  "Adverse  credit  decision"  means  a 
decision  to  deny  the  credit  applied  for. 
or  approve  an  extension  of  credit  in  an 
amount  less  than  the  amount  applied 
for;  to  deny  an  application  for 
restructuring; 

(b)  "Applicant"  means  any  person 
who  completes  and  executes  a  formal 
application  for  an  extension  of  credit 
from  a  qualified  lender,  or  a  borrower 
who  completes  an  apphcation  for 
restructuring: 

(c)  "Application  for  restructuring" 
means  a  written  request — 

(1)  From  a  borrower  for  the 
restructuring  of  a  distressed  loan  in 
accordance  with  a  preliminary 
restructuring  plan  proposed  by  the 
borrower  ;is  a  part  of  the  application; 

(2)  Submitted  on  the  approprlale 
forms  prescribed  by  the  qualified  lender 
and 

(3)  Accompanied  by  sufficient 
financial  information  and  repayment 
proiections,  where  appropriate,  as 
required  by  the  qualified  lender  to 
suppori  a  sound  credit  decision. 

jd)  "Application  for  a  loan"  or  "loan 
application"  means  a  formal  application 
for  an  extension  of  credit  from  a 
quaUfied  lender. 

(el  "Distressed  loan"  means  a  loan  for 
which  Ihe  borrower  does  not  have  the 
financial  capacity,  as  determined  by  the 
lender,  to  pay  according  to  its  terms  and 
which  exhibits  one  or  more  of  the 
following  characteristics: 

(1)  The  borrower  is  demonstrating 
adverse  financial  and  repayment  trends; 

(2)  The  loan  is  delinquent  or  past  due 
under  the  terms  of  the  loan  contract;  and 

(3)  One  or  both  of  the  factors  listed  in 
paragraphs  (e)  (1)  and  (2)  of  this  section. 
together  with  inadequate 
collateralization.  present  a  high 
probability  of  loss  to  the  lender. 

(f)  "Loan"  means  a  loan  made  to  a 
farmer,  rancher,  or  producer  or 
harvester  of  aquatic  products,  for  any 
agricultural  or  aquatic  purpose  and 
olher  credit  needs  of  the  borrower, 
including  financing  for  basic  processing 
and  marketing  directly  related  to  the 
borrower's  operations  and  those  of  other 
eligible  farmers,  ranchers,  and 
producers  or  harvesters  of  aquatic 
products; 

(g)  "Qualified  lender"  means: 

(1)  A  System  institution  that  makes 
loans  fas  defined  in  paragraph  (f)  of  this 
section)  except  a  bank  for  cooperatives; 
and 

(2)  Each  bank,  institution,  corporation, 
company,  union,  and  association 
described  in  §  1.7(b)(1)(B)  of  the  Act.  but 
only  with  respect  to  loans  discounted  or 
pledged  under  S  1.7(b)(1). 

(h)  "Restructure"  and  "restructuring" 
means  rescheduling,  reamorlization, 


renewal,  deferral  of  principal  or 
interest,  monetary  concessions,  or  the 
taking  of  any  other  action  to  modify  the 
terms  of,  or  forbear  on,  a  loan  in  any 
way  that  will  make  it  probable  that  the 
operations  of  the  borrower  will  become 
financially  viable 

§  614.4441     Notice  of  action  on  loan 
appllcatu>n. 

Each  qualified  lender  shall  render  its 
decision  on  a  loan  application  in  as 
expeditious  a  manner  as  is  practicable. 
Upon  reaching  a  decision  on  a  loan 
application,  the  qualified  lender  shall 
provide  prompt  wntten  notice  of  its 
decision  to  the  applicant.  In  the  case  of 
a  loan  application  involving  more  than 
one  primary  obligor,  the  notice  may  be 
provided  lo  any  one  of  such  parties. 
Where  the  qualified  lender  makes  an 
adverse  credit  decision  on  a  loan 
application,  the  notice  shall  include; 

(a)  The  specific  reasons  for  the 
qualified  lender's  action; 

(b)  Notification  that  the  applicant  can 
request  a  review  of  the  decision: 

(c)  Notification  that  any  request  for 
review  must  be  made  in  writing  within 
30  days  after  the  applicant's  receipt  of 
the  qualified  lender's  notice:  and 

Id)  A  brief  explanation  of  the  process 
for  seeking  review  of  the  decision, 
including  the  appraisal  process,  whom 
to  contact  at  the  tender  for  access  to  the 
relevant  information,  and  the  right  to 
appear  before  the  credit  review 
committee 

§614.4442    Credit  Review  Commtttee. 

The  board  of  directors  of  each 
qualified  lender  shall  establish  one  or 
more  credit  review  committees  to 
review  adverse  credit  decisions  made 
by  the  lender  with  ultimate  decision- 
making authority  on  the  loan.  The 
membership  of  each  committee  shall 
include  at  least  one  member  from  the 
lender's  board.  In  no  case  shall  a  loan 
officer  involved  in  the  adverse  credit 
decision  on  the  loan  being  reviewed 
serve  on  the  credit  review  committee 
when  the  committee  reviews  such  loan. 
The  duties  of  the  members  of  the  credit 
review  committee  may  not  be  delegated 
to  any  other  person,  except  that  the 
credit  review  committee  duties  of  the 
board  member  may  be  performed  from 
lime  to  time  by  an  alternate  designated 
by  the  board  who  shall  also  be  a  board 
member. 

S  614.4443    Review  Process. 

(a)  Personal  appearance.  Each 
applicant  or  borrower  who  is  entitled  to 
and  has  requested  a  review  may  appear 
in  person  before  the  credit  review 
committee.  The  applicant  or  borrower 
may  be  accompanied  by  counsel  or  by 


any  other  representative  of  such 
person's  choice,  to  seek  a  reversal  of  the 
decision  on  the  application  under 
review. 

fb)  Documentation.  An  applicant  may 
submit  any  documents  or  other  evidence 
to  support  the  information  contained  in 
the  unsuccessful  loan  or  restructuring 
application  which  the  applicant  believes 
will  demonstrate  that  the  loan  or 
restructuring  applied  for  is  an  ehgiblf 
loan  or  eligible  reslructunng  plan  th.^t 
satisfies  the  credit  standards  of  ihp 
lender. 

(c)  Independent  Appraisals.  An 
applicant  for  a  loan,  or  a  borrower  who 
has  applied  for  a  restructuring,  may  as  a 
part  of  the  request  for  a  review,  request 
an  independent  appraisal,  by  an 
accredited  appraiser,  of  any  interesis  in 
property  securing  the  loan  (other  than 
the  stock  or  participation  certificates  of 
the  lender  held  by  the  borrower).  Withni 
30  days  after  a  request  for  an  appraisal. 
the  credit  review  committee  shall 
present  the  applicant  or  borrower  w  I'.h  d 
list  of  three  accredited  appraisers 
approved  by  the  qualified  lender,  and 
the  borrower  shall  select  an  appraiser 
from  the  list  to  conduct  the  appraisal, 
the  cost  of  which  shall  be  borne  by  the 
applicant  or  borrower.  The  lender  shall 
provide  a  copy  of  the  appraisal  to  the 
applicant  or  borrower,  and  consider  the 
results  of  any  such  appraisal  in  any  fir.«jl 
determination  with  respect  to  Ihe  lo^n 
or  restructuring. 

(d)  Decision.  The  credit  review 
committee  shall  reach  a  decision  on  !^e 
application  in  its  sole  discretion,  and 
such  decision  shall  be  the  final  decision 
of  the  lender.  The  credit  review 
committee  shall  make  every  reasonablt? 
effort  to  conduct  reviews  and  render 
decisions  in  as  expeditious  a  manner  as 
possible.  Promptly  after  a  review  by  the 
credit  review  committee,  itie  committee 
shall  notify  the  applicant  or  borrower  m 
writing  of  the  decision  of  the  committee 
and  the  reasons  for  the  decision. 

£614.4444    RecorOs. 

A  quaUfied  tender  shall  maintain  a 
complete  file  of  all  requests  for  reviews 
by  the  credit  review  committee, 
including  participation  in  Slate 
mediation  programs,  and  the  disposition 
of  each  review  by  the  committee.  Thp 
file  shall  include  minutes  of  each  credit 
review  committee  meeting.  A  qualified 
lender  shall  also  maintain  suHicient 
materials  to  permit  the  Special  Asset 
Croup  In  its  district  if  any.  under 
S  614.4520  to  review  each  determinalion 
not  to  restructure  a  loan  and  to  perm.t 
the  National  Special  Asset  Council  to 
review  any  loan  for  which  it  reque&ts 
information. 
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3.  The  heading  of  Subpart  N  is  revised 

to  read  as  follows: 

Subpart  N— Loan  Servlctng 
R«qulr«ments;  State  Agrtcuttural  Loan 
Mediation  Programs;  Right  of  First 
Rafusal 

4  Subpart  N  ib  amended  by  adding  a 
new  J  514.4512  to  read  aa  follows: 

$614.4512    Deflnlttona. 

For  the  purpose's  of  this  subpart,  the 
following  definitions  apply: 

(a)  "Application  for  restructunng"' 
means  a  written  request — 

{!)  From  a  borrower  for  the 
restructuring  of  a  distressed  loan  in 
accordance  with  a  preliminary 
restructuring  plan  proposed  by  the 
borrower  n  a  part  of  the  application. 

(2}  Submitted  on  the  appropriate 
forms  prescribed  by  the  qualified  lender 
and 

(3)  Accompanied  by  sufficient 
financial  infonnation  and  repayment 
projections,  where  appropriate,  as 
required  by  the  qualified  lender  to 
support  a  sound  credit  decision. 

(b)  "Certified  lender"  means  a 
qualified  lender  that  has  been  certified 
for  ftnancial  assistance  under  9  6.4  of 
the  Act. 

(c)  "Cost  of  foreclosure'"  means; 

(1)  The  difference  between  the 
outstanding  balance  due  as  provided  by 
the  loan  documents  on  a  loan  made  by  a 
qualified  lender  and  the  liquidation 
value  of  the  loan,  taking  into 
consideration  the  borrower's  repayment 
capacity  and  the  hquidation  value  of  the 
collateral  used  to  secure  the  loan; 

(2)  The  estimated  cost  of  maintaining 
a  loan  aa  a  non performing  asset; 

(3)  The  estimated  cost  of 
administrative  and  legal  actions 
necessary  to  foreclose  a  loan  and 
dispose  of  property  acquired  as  the 
result  of  the  foreclosure,  including 
attorneys'  fees  and  court  costs; 

(4)  The  estimated  cost  of  changes  m 
the  value  of  collateral  used  to  secure  a 
loan  dunng  the  penod  beginning  on  the 
date  of  the  mitiation  of  an  action  to 
foreclose  or  liquidate  the  loan  and 
ending  on  the  date  of  the  disposition  of 
the  collateral;  and 

(5)  All  other  costs  mcurred  as  the 
result  of  the  foreclosure  or  liquidation  of 
a  loan- 
Id)  "Distressed  loan  '  means  a  loan  for 

which  the  borrower  does  not  have  the 
financial  capacity,  as  determined  by  the 
lender,  to  pay  according  to  its  terms  and 
which  exhibits  one  or  more  of  the 
following  characteristics: 

(1)  The  borrower  ta  demonstrating 
adverse  financial  and  repayment  trends; 

(2]  The  loan  is  delinquent  or  past  due 
under  the  terms  of  the  loan  contract; 


|3|  One  or  both  of  the  factors  listed  in 
paragraphs  (d)  (1)  and  (21  of  this  section. 
together  with  inadequate 
coilaterahzation.  present  a  high 
probabihty  of  loss  lo  the  lender. 

[e]  "Foreclosure  proceeding"  means: 
!1)  A  foreclosure  or  similar  legal 

proceeding  to  enforce  a  lien  on  property, 
whether  real  or  personal,  thai  secures  a 
nonaccpjal  or  distressed  loan;  or 

[Z]  The  seizing  of  and  realizing  on 
non  real  property  collateral,  other  than 
collateral  subject  to  a  statutory  lien 
arising  under  title  I  or  U  of  the  Act  to 
effect  collection  of  a  nonaccrual  or 
distressed  loan. 

(f)  "Loan"  means  a  loan  made  to  a 
farmer,  rancher,  or  producer  or 
hanester  of  aquatic  products,  for  any 
agricultural  or  aquatic  purpose  and 
other  credit  needs  of  the  borrower. 
including  financing  for  baste  processing 
and  marketing  direclJy  related  to  the 
borrowers  operations  and  those  of  other 
eligible  farmers,  ranchers,  and 
producers  or  harvesters  of  aquatic 
products. 

(gj  "Qualified  lender"  means: 

(1)  A  System  institution  that  makes 
loans  (as  defined  in  paragraph  (f)  of  this 
section)  except  a  bank  for  cooperatives; 
and 

[2)  Each  bank,  institution,  corporation, 
company,  union,  and  association 
described  in  I  1.7(b)(1)(B)  of  the  Act.  but 
only  with  respect  to  loans  discounted  or 
pledged  under  S  1.7(b)(1)  of  the  AcL 

(h)  "Restructure"  or  restructunng" 
means  rescheduling,  reamortization. 
renewal,  deferral  of  principal  or  Interest. 
monetary  concessions,  and  the  taking  of 
any  other  action  to  modify  the  tprras  of. 
or  forbear  on.  a  loan  in  any  way  that 
will  make  it  probable  that  the 
operations  of  the  borrower  will  become 
financially  viable. 

5  Section  614.4513  is  revised  to  read 
as  follows; 

$614.4513    tMtnsurvd  voluntary  and 
Involuntary  accounts. 

(a)  Borrowers  may  make  voluntary 
advance  pajTnents  on  their  loans  or. 
under  agreement  with  a  System 
institution,  may  make  voluntary 
advHnce  conditional  payments  Intended 
10  be  applied  to  future  matunties.  The 
monies  in  the  advance  conditional 
payment  accounts  may  be  available  for 
return  *o  the  borrower  in  lieu  of 
increasing  his  loan.  System  institutions 
may  pay  mterest  on  advance  cunditional 
payments  for  the  time  the  funds  are  held 
unapplied  at  a  rate  not  lo  exceed  the 
rate  charged  on  the  related  loan|sj. 
System  institutions  shall  hold  any 
advance  conditional  payments  received 
in  accordance  with  this  section  m 
voluntary'  advance  payment  accounts. 


(b)  System  institutions  may  establish 
involuntary  payment  accounts  including, 
but  not  limited  lo,  funds  held  for  the 
borrower,  such  as  loan  proceeds  lo  be 
disbursed  for  which  the  borrower  is 
obligated,  the  unapplied  msurance 
proceeds  ansing  from  any  insured  loss; 
and  total  insurance  premiums  and 
applicable  taxes  collected  in  advance  in 
conneclion  with  any  loan. 

9614.4530    IRedeslgnatM)  as  §614.45251 

6.  Subpari  O  is  amended  by 
redesignating  S  614  4520  as  $  614.4525. 

7.  Subpart  N  is  amended  by  adding 
new  55  614  4514-4522  lo  read  as  follows: 

^  614.4514    Protection  Of  tiorrowers  who 
meet  an  loan  otMlgatlons. 

(a)  A  qualified  li-ndT  may  not 
foreclose  on  any  loan  because  of  the 
failure  of  the  borrower  to  post 
additional  collateral,  if  the  borrower  has 
made  all  acrjued  payments  of  pnncipal, 
interest,  and  penalties  with  respect  to 
the  loan. 

(b)  A  qualified  lender  may  not  require 
any  borrower  to  reduce  the  outstanding 
pnncipal  balance  of  any  loan  made  lo 
the  borrower  by  any  amount  that 
e.xceeds  the  regularly  scheduled 
principal  installment  payment  {when 
due  and  payable),  unless*. 

(1)  The  borrower  sells  or  otherwise 
disposes  of  part  or  all  of  (he  collateral 
and  the  proceeds  from  the  sale  or 
disposition  are  not  applied  to  the  loan; 
or 

[2|  The  parties  agree  otherwise  in  a 
written  agreement  entered  into  by  the 
parties. 

(c)  After  a  borrower  has  made  all 
accrued  payments  of  principal.  interesL 
and  penalties  with  respect  to  a  loan 
made  by  a  qualified  lender,  the  lender 
shall  not  enforce  acceleration  of  the 
borrower's  repayment  schedule  due  to 
the  borrower  having  not  timely  made 
one  or  more  principal  and/or  interest 
payments. 

(d)  If  a  qualified  lender  places  any 
loan  in  nonaccrual  status  one/ such 
action  results  in  an  adverse  action  beir»g 
taken  against  the  borrower,  such  as 
revocation  of  any  undisbursed  loan 
commitment,  the  lender  shall  document 
such  change  of  status  and  promptly 
notify  the  borrower  in  wxiting  of  such 
action  and  the  reasons  therefore.  If  the 
borrower  was  not  delinquent  in  any 
principal  or  interest  payment  under  the 
loan  at  the  lime  of  such  action  and  ihe 
borrowers  request  to  have  the  loan 
placed  back  into  accrual  status  is 
denied,  the  borrower  may  obtain  a 
review  of  such  denial  before  the 
appropriate  credit  review  committee 
pursuant  to  55  614.4441  and  614.4413. 


I 
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The  borrower  must  request  auch  a 
review  within  30  daya  after  receipt  of 

the  notice. 


$614j4515 
raporllng. 

|a)  Loan  restnicturinga  are  to  be 
accomplished  tn  accordance  with: 

(1 )  The  policy  adopted  by  the  bank 
board  of  directors  under  5  4.14A(g)  of 

the  Act; 

(2)  Any  restructuring  plan  required  by 
the  Special  Asset  Group  under 

5  4.14C(b}12)  of  the  Act.  if  applicable. 

(b)  Until  lanuary  6.  1993.  each 
qualified  lender  shall  submit  semiannual 
reports  mntaining  information  for  each 
b  mnnih  penf»d.  starting  from  Januarys, 
\'M8.  to  the  Farm  Credit  Administration. 
The  reports  shall  contain: 

11)  The  rvsults  of  its  review  of  its 
distressed  loans,  conducted  in  order  lo 
determine  which  loans  are  suitable  for 
restructuring;  and 

(2)  The  financial  effect  of  loan 
restructurings  and  liquidations  on  the 
lender. 

§  614.4516    Restructuring  procsdurva. 

(a)  Notice  On  a  detormination  by  a 
qualified  lender  that  a  loan  made  by  (he 
lender  is  or  has  become  a  distressed 
loan,  the  lender  shall  provide  %rrit1en 
notice  to  the  borrower  that  the  loan  may 
be  suitable  for  restructuring  and  that  the 
alternative  lo  restructuring  may  be 
foreclosure,  and  include  with  such 
notice: 

(1 )  A  copy  of  the  policy  of  the  lender 
established  under  9  4  14A(g)  of  the  Act 
that  governs  the  trenlmenl  of  distressed 
loans:  and 

(2)  All  malenals  necessary  to  enable 
the  borrower  to  submit  an  application 
for  restructuring  on  the  loan.  Such  notice 
shall  be  provided  not  later  than  45  days 
before  a  qualified  lender  begins 
foreclosure  proceedings  with  respect  to 
any  Buch  loan  outstanding  to  the 
borrower.  In  the  CHse  of  a  loan  involving 
more  than  one  primary  obligor,  the 
requirements  of  this  section  will  be 
satisfied  by  providing  the  notice  to  any 
one  of  such  parties. 

(b)  Opportunity  for  mec ting.  The 
lender  shall  provnde  any  borrower  to 
whom  a  notice  has  been  sent  with  a 
reasonable  opportunity  to  meet 
personally  with  a  repr*»sent8tive  of  the 
lender 

(1)  To  review  (he  status  of  the  loan. 
the  financial  condition  of  the  borrower, 
and  the  suitability  of  the  loan  for 
restructuring:  (2)  with  respect  to  a  loan 
that  is  in  nonaccrual  status,  to  develop  a 
plan  for  restructuring  the  loan  if  the  loan 
15  suitable  for  restructuring  as 
determined  by  the  qualified  lender. 


(c)  Voluntary  consideration  of 
restructuring.  A  qualified  lender  may.  in 
the  absence  of  an  application  for 
restructuring  from  a  borrower,  propose  a 
restructuring  plan  for  an  individual 


borrower. 


g  614.4517    RMtnicturtng  dactskm. 

(a)  Consideration  of  application. 
When  a  qualified  lender  receives  an 
application  for  restructunng  from  a 
borrower,  the  lender  shall  determine 
whether  or  not  to  restructure  the  loan. 
taking  into  consideration: 

(1)  Whether  the  cost  to  the  lender  of 
restructuring  the  loan  is  equal  to  or  less 
than  the  cost  of  foreclosure  contfidenng 
all  relevant  factors  including: 

(i)  The  present  value  of  interest  and 
principal  foregone  by  the  lender  in 
carrying  out  the  restructunng  plan. 

(ii)  Reasonable  and  necessary 
administrative  expenses  involved  ui 
working  with  the  borrower  to  finalize 
and  implement  the  restructuring  plan; 

(in)  Whether  the  borrower  has 
presented  a  preimunar>'  restructuring 
plan  and  cash-flow  analysts  taking  into 
account  income  from  all  sources  to  be 
applied  to  the  debt  and  all  assets  to  be 
pledged,  showing  a  reasonable 
probability  thai  orderly  debt  retirement 
will  occur  as  a  result  of  the  proposed 
restructuring;  and 

(iv)  Whether  the  borrower  has 
furnished  or  is  willing  to  furnish 
complete  and  current  finanaal 
stdlemenls  in  a  form  acceptable  to  the 
institution; 

(2)  Whether  the  borrower  is  applying 
all  income  over  and  above  necessary 
and  reasonable  living  and  operating 
expenses  to  the  payment  of  prunary 
obligations. 

(3)  Whether  Ihe  borrower  has  the 
financial  capacity  end  the  management 
skills  to  protect  the  collateral  from 
diversion,  dissipation,  or  deterioration; 

(4)  Whether  the  borrower  is  capable 
of  working  out  existing  financial 
difficulties,  taking  into  consideration 
any  prior  restructurings  on  the  loan, 
reestablishing  a  viable  operation,  and 
repaying  the  loan  on  a  rescheduled 
basis:  and 

(5)  In  the  case  of  a  distressed  loan 
that  is  not  delinquent,  whether 
restructxiring  consi&ient  with  sound 
lending  practices  may  be  taken  to 
reasonably  ensure  thai  the  loan  will  not 
become  a  loan  that  it  is  necessary  to 
place  in  nonaccrual  status. 

(bl  Required  restructuring.  If  a 
qualified  lender  determines  that  the 
potential  cost  to  such  qualified  lender  of 
restructuring  the  loan  in  accordance 
v^'ith  a  proposed  restructuring  plan  is 
less  than  or  equal  to  the  potential  cost  of 
foreclosure,  the  qualified  lender  shall 


restructure  the  loan  in  accordance  with 
the  plan.  If  two  or  more  restructuring 
aitematives  are  available  to  a  quahfitd 
lender  with  respect  to  a  distressed  loan, 
the  lender  shall  restructure  the  loan  in 
conformity  with  the  alternative  thai 
results  in  the  least  cost  to  the  lender. 

5  614.4518    Notica  of  danlaJ  of 
raatnidurlng  and  rtg^  to  ravtav. 

Each  qualified  lender  shall  render  its 
decision  on  an  application  for 
restructuring  in  as  expeditious  a  manner 
as  is  practicable.  Upon  reaching  a 
decision  on  a  restructuring  application, 
the  lender  shall  provide  prompt  written 
notice,  by  certified  mail  or  in  any 
manner  that  requires  a  pnmary  obligor 
to  acknowledge  receipt  of  the  lender's 
decision.  In  the  case  of  a  loan  involving 
one  or  more  pnmary  obligors,  the  notice 
may  be  provided  to  any  one  of  such 
parties.  W1:iere  an  application  for 
restructunng  is  denied,  the  notice  shall 
include; 

la|  The  reasoD(s)  for  the  denial,  and 
sny  critical  assumptions  and  relevant 
information  upon  which  the  reasons  are 
based,  except  that  any  confidential 
information  shall  not  be  disclosed; 

(b)  Notification  that  the  borrower  may 
request  a  review  of  the  denial. 

(c)  Notification  that  any  request  for 
such  review  must  be  made  m  wnung 
within  7  days  after  receiving  such 
notice: 

(d)  A  brief  explanation  of  the  process 
for  seeking  review  of  the  deniai 
including  the  appraisal  process:  and  the 
nght  to  appear  before  the  credit  review 
committee,  pursuant  lo  55  614.4442  and 
614.4443  accompanied  by  counsel  or  by 
any  other  representative,  if  the  borrower 
60  chooses 

§  614.4519    Notice  btfora  foractoaura; 
limitation  on  foracfosura. 

(a)  Not  later  than  45  days  before  any 
qualified  lender  begins  foreclosure 
proceedings  with  respect  to  a  loan 
outstanding  lo  any  borrower,  the  lender 
shall  notify  ihe  borrower  that  the  loan 
may  be  suitable  for  restructuring  and 
that  the  lender  will  review  any  such 
suitable  loan  for  possible  restructuring, 
and  shall  include  with  such  notice  a 
copy  of  the  policy  and  the  materials 
described  in  5  614.4516{a)[2].  The  notice 
shaU  also  inform  the  borrower  that  the 
alternative  to  restructuring  may  be 
foreclosure. 

(bl  No  qualified  lender  may  foreclose 
or  continue  any  foreclosure  proceeding 
with  respect  to  any  distressed  loan 
before  the  lender  has  completed  any 
pending  consideration  of  the  loan  for 
restructunng  under  this  subpart  and 
completion  of  credit  review  committee 
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consideration,  if  applicable  This  section 
shall  not  prevent  a  lender  from  taking 
any  action  necessary  to  avoid  the 
dissipation  of  assets,  or  the  destruction, 
diversion  or  deterioration  of  collateral  if 
the  lender  has  reasonable  grounds  to 
believe  that  s^ich  dissipation, 
destruction,  diversion  or  deterioration 
may  occur 

(cl  Any  foreclosure  proceeding  which 
is  commenced  by  a  certified  lender  after 
the  lender's  credit  review  committee  has 
rejected  a  borrower's  appeal  on  a 
restructurmg  application  must  be 
terminated  if  the  Special  Asset  Croup  in 
its  district  prescribes  a  restructunng 
plan  to  the  lender  which  the  borrower 
accepts. 

§  614.4520     Review  of  rftstnicturtngB  lor 
c«rttfled  Institutions;  reporting. 

(a  I  Withm  9  months  after  a  qualified 
lender  is  certified  under  §  6.4  of  the  Act, 
such  lender  shall  review  each  loan  that 
has  not  been  previously  restructured 
and  that  is  in  nonaccrual  status  on  the 
date  the  lender  is  certified,  and  shall 
determine  whether  to  restructure  the 
loan.  Wuhin  8  months  after  a  loan  made 
by  a  certified  lender  is  placed  in 
nonaccrual  status,  the  lender  shall 
determine  whether  to  restructure  the 
loan. 

(bj  Wahm  "JO  days  after  a  qualified 
lender  is  certified  to  issue  preferred 
stock  under  5  6.27  of  the  Act.  the  board 
of  directors  of  the  Farm  Credit  Bank 
shall  establish  a  Special  Asset  Group 
that  shall  review  each  determination  by 
the  lender  not  to  restructure  a  loan  If  a 
Special  Asset  Group  determines  that  a 
loan  under  review  should  be 
restructured,  the  group  shall  prescribe  a 
restructuring  plan  for  the  loan  that  the 
qualified  lender  shall  implement  if  the 
borrower  agrees. 

(c)  The  National  Special  Asset 
Council,  established  by  the  Farm  Credit 
System  Assistance  Board,  will: 

(1)  Under  J  4,14C(c)  of  the  Act 
monitor  compliance  with  the 
restnjctunng  requirements  of  this 
subpart  by  qualified  lenders  certified  to 
issue  preferred  stock  under  $  6.27  of  the 
Act.  and  by  Special  Asset  Groups 
established  under  paragraph  (b]  of  this 
section,  and 

(2)  Review  a  sample  of  determinations 
made  by  each  special  asset  group  that  a 
loan  will  not  be  restructured. 

fd)  With  respect  totietermmations  by 
a  Special  Asset  Group  that  a  loan  will 
not  be  restructured,  the  Special  Asset 
Group  shall  submit  to  the  National 
Special  Asset  Council  a  report 
evaluating  the  loan  and  the  basis  for  the 
determination  that  the  loan  should  not 
be  restructured. 


(e)  The  National  Special  Asset 
Council  will  review  a  sufficient  number 
of  determinations  made  by  each  Special 
Asset  Group  to  foreclose  on  any  loan  to 
assure  the  Council  that  such  group  is 
complying  with  this  subpart.  With 
regard  to  each  determination  reviewed, 
the  Council  shall  make  an  independent 
judgment  on  the  merits  of  the  decision  to 
foreclose  rather  than  restructure  the 
loan. 

(0  If  the  National  Special  Asset 
Council  determines  that  any  Special 
Asset  Group  is  not  in  substantial 
compliance  with  this  subpart,  the 
Council  will  notify  the  group  of  the 
determination,  and  take  such  other 
action  as  the  Council  considers 
necessary  to  ensure  that  such  group 
complies  writh  this  subpart. 

[gj  In  determining  whether  a  loan  is  to 
be  restructured,  each  qualified  lender 
certified  under  5  6  4  of  the  Act,  and  each 
Special  Asset  Group,  shall  take  Into 
consideration  the  factors  specified  in 
S  614.4517(a).  The  National  Special 
Asset  Council  is  required  by  statute  to 
consider  these  same  factors 

§  6 1 4.452 1    Participation  In  suta 

agricultural  loan  oMHllatlon  prt>gram8. 

(a)  If  initiated  by  a  borrower.  System 
institutions  shall,  either  concurrently 
with  consideration  of  loan  restructuring 
under  S  614.4517  or  at  any  other 
appropriate  time,  participate  in  State 
mediation  programs  certified  under 
section  501  of  the  Agricultural  Credit 
Act  of  1987.  and  shall  present  and 
explore  debt  restructuring  proposals 
advanced  in  the  course  of  such 
mediation.  If  provided  in  the  certified 
program.  System  institutions  may 
initiate  mediation  at  any  time. 

lb)  System  institutions  shall  cooperate 
m  good  faith  with  requests  for 
information  or  analysis  of  information 
made  in  the  course  of  mediation  under 
any  such  loan  mediation  program, 

(c|  No  System  institution  may  make  a 
loan  secured  by  a  mortgage  or  hen  on 
agricultural  property  to  a  borrower  on 
the  condition  that  the  borrower  waive 
any  nghl  under  the  agricultural  loan 
mediation  program  of  any  State- 

S  614.4522    Right  Of  first  refusal. 

(a)  For  purposes  of  this  section,  in 
addition  to  the  definitions  in  $  614.4512. 
the  following  definitions  shall  apply: 

(1)  "Acquired  property  '  means 
agricultural  real  estate  acquired  by  an 
institution  of  the  system  as  a  result  of  a 
loan  foreclosure  or  a  voluntary 
conveyance  by  a  borrower  who,  as 
determined  by  the  institution  does  not 
have  the  financial  resources  to  avoid 
foreclosure; 


|2)  "Previous  owner'"  means  the  prior 
record  owner  who  was  a  borrower  from 
a  System  institution  who  did  not  have 
the  financial  resources,  as  determined 
by  the  institution,  to  avoid  foreclosure 
on  agncultural  real  estate;  where  the 
borrower  is  not  the  prior  record  owner. 
"previous  owner"  means  the  prior 
record  owner  where  that  owner's  land 
was  used  as  collateral  for  a  loan  to  a 
System  borrower  and 

(31  '■System  institution"  or  "institution 
of  the  System'*  means  all  System 
institutions,  except  banks  for 
cooperatives. 

(b)  Upon  acquiring  agricultural  real 
estate  as  a  result  of  a  loan  foreclosure  or 
voluntary  conveyance  by  a  borrower, 
the  System  institution  shall  determine 
whether  the  borrower  had  the  financial 
resources  to  avoid  foreclosure  and 
document  this  determination  in  the  file 
for  the  acquired  property. 

(c)  Except  as  provided  in  paragraph 
(e)  of  this  section,  System  institutions 
electing  to  sell  acquired  property,  or  any 
portion  of  such  real  estate,  of  a  previous 
owner,  as  defined  in  this  section: 

(1)  Shall  notify  the  previous  owner  by 
certified  mail,  within  15  days  of  the 
decision  to  sell  the  properly,  of  the 
appraised  fair  market  value  of  the 
property  as  established  by  an  accredited 
appraiser  and  of  the  right; 

(i)  To  purchase  the  property  at  the 
appraised  fair  market  value,  or 

(ii)  To  offer  to  purchase  the  property 
at  a  price  less  than  the  appraised  value. 
The  notice  shall  inform  the  previous 
owner  that  any  offer  must  be  received 
within  30  days  of  receipt  of  the 
notification. 

(2)  Shall  accept  an  offer  from  the 
previous  owner  to  purchase  the  properly 
at  the  appraised  value,  wtthm  15  days 
after  the  receipt  of  such  offer,  and  sell 
the  property  to  the  previous  owner,  if 
the  offer  was  received  within  15  days  of 
the  notificalion  required  in  paragraph 
(c)(l}  of  this  section. 

(3)  Shall  consider  an  offer  from  a 
previous  owner  to  purchase  the  acquired 
property  at  a  price  less  than  the 
appraised  value,  if  the  offer  was 
received  within  15  days  of  the 
notification  required  m  paragraph  (c)(l} 
of  this  section-  Notice  of  the  decision  lo 
accept  or  reject  such  offer  must  be 
provided  to  the  previous  owner  within 
15  days  of  receipt  of  such  offer.  If  the 
institution  rejects  such  an  offer,  the 
institution  may  not  sell  the  property  to 
any  other  person: 

(i)  At  a  price  equal  to.  or  less  than. 
that  offered  by  the  previous  owner;  or 

(ii)  On  different  terms  or  conditions 
than  those  that  were  extended  to  the 
previous  owner;  without  first  notifying 
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the  previous  owner  by  certified  mail  and 
providing  an  opportunity  to  purchase  the 
property  at  such  price  or  under  such 
terms  and  conditions. 

The  previous  owner  shall  have  15 
days  from  receipt  of  (he  notification  lo 
submit  an  offer  to  purchase  at  such  price 
or  under  such  terms  and  conditions. 

[4)  For  purposes  of  this  section, 
fmanang  by  the  System  inilitution  shall 
not  be  considered  a  term  or  condition  of 
the  sale  of  acquired  property.  A  System 
institution  shall  not  be  required  to 
provide  financing  to  the  previous  owner 
m  connection  wiih  the  sale  of  acquired 
real  estate- 
Id)  Fjtcept  as  provided  m  paragraph 
(e)  of  this  section.  System  instilutiorj 
electing  to  lease  acquired  property,  or 
any  portion  of  such  real  estate,  of  a 
previous  owner,  as  defined  in  this 
section: 

(1)  Shall  notify  the  previous  owner  by 
certified  mail,  within  15  days  of  the 
decision  to  lease,  of  the  appraised  rental 
value  of  the  property,  us  established  by 
an  accredited  appraiser,  and  of  the  nght 
to: 

(i)  Lease  the  property  at  a  rate 
equivalent  to  the  appraised  rental  value 
of  the  property,  or 

(ii)  To  offer  to  lease  the  property  at 
rate  thai  is  less  than  the  appraised 
rental  value  of  the  property. 

The  notice  sh^ll  inform  the  previous 
owner  that  any  offer  must  be  received 
within  15  days  of  receipt  of  the 
notification. 

(2)  Shall  accept  an  offer  from  a 
previous  owner  lo  lease  the  properly  at 
the  appraised  rental  value,  within  15 
days  after  the  receipt  of  such  offer,  and 
lease  the  property  to  the  previous 
owner,  unless  the  institution  determines 
that  the  previous  owner 

(i)  Does  not  have  the  resources 
available  to  conduct  a  successful 
frtrming  or  ranching  operabon:  or 

(ii)  Cannot  meet  all  of  the  payments. 
terms  and  conditions  of  such  lease. 

13)  Shall  consider  an  offer  from  a 
previous  owner  to  lease  the  property  at 
a  rate  that  is  less  than  the  appraised 
rf-ntal  value  of  the  property.  Notice  of 
the  decision  to  accept  or  reject  such 
offer  must  be  provided  to  the  previous 
owner  within  15  days  of  receipt  of  such 
offer.  If  the  institution  rejects  such  an 
offer,  the  institution  may  not  lease  the 
property  to  any  other  person. 

(ij  At  a  rate  equal  to  or  less  than  that 
offered  by  the  previous  owner,  or 

fii)  On  different  terms  and  conditions 
than  those  that  were  extended  to  the 
previous  owner,  wiihoui  first  notifying 
the  previous  owner  by  certified  mail  and 
providing  an  opportunity  to  lease  the 
property  at  such  rate  or  under  sach 
terms  and  conditions. 


The  previous  owner  shall  have  15 
days  after  receipt  of  the  notification  in 
which  to  agree  to  lease  the  property  at 
such  rate  or  under  such  lenns  and 
conditions 

(e)  System  institutions  electing  to  sell 
or  lease  acquired  property  or  a  portion 
thereof  through  a  public  auction, 
competitive  bidding  process,  or  other 
similar  public  offering: 

(1 1  Shall  notify  the  previous  owner,  by 
certified  mail,  of  the  availability  of  such 
property.  Such  notice  shall  confain  the 
minimum  amount,  if  any.  required  lo 
qualify  a  bid  as  acceptable  to  the 
institution  and  any  terms  or  conditions 
to  which  such  sale  or  lease  will  be 
subject; 

(2)  If  two  or  more  qualified  bids  in  the 
same  amount  are  received  by  the 
InsUtution.  such  bids  are  the  highest 
received,  and  one  of  the  qualified  bids  is 
from  the  previous  owner,  the  institution 
shall  accept  the  offer  by  the  previous 
ownen  and 

(3)  Shall  not  discriminste  against  a 
previous  owner. 

(0  Each  certified  mail  notice 
requirement  in  this  section  shall  be  folly 
satisfied  by  mailing  one  certiTied  mail 
notice  to  the  last  known  address  of  the 
former  borrower. 

(g)  The  rights  provided  under  S  4J6  of 
the  Act.  and  this  section,  shall  not 
diminish  any  right  of  first  refusal  under 
the  law  of  the  Slate  in  which  the 
property  is  located. 

PART  615— FUNDING  AND  FISCAL 
AFFAIRS.  LOAN  POLICIES  AMD 
OPERATIONS.  AND  FUNDING 
OPERATIONS 

a.  The  authority  atation  for  Part  615  is 
revised  lo  read  as  follows: 

Authorit\T  Sect  4  3  4  14B  f>  9.  5 17,  6.20, 
6J!5;  12  I'  S.C  2154  22n2b.  2243  2252.  227*, 

2278t>-fl 

Subpart  J— PreacripHon,  Subscription 
and  Retirement  ol  Stock 

9  Section  615.5290  is  revised  to  read 
as  follows' 

§  61S.S2M    RctlrwTMflt  of  capUat  stock  and 
partldpatton  certincates  In  «v«nt  of 
r  vsti  ucturtng. 

(al  If  a  Farm  Credit  Bank  forgives  and 
writes  off.  under  §  614.4517,  any  of  the 
principal  outstanding  on  a  loan  made  to 
any  borrower,  where  appropriate  the 
Federal  land  bank  association  of  which 
the  borrower  is  a  member  and 
stockholder  shall  cancel  the  same  dollar 
amount  of  borrower  stock  held  by  the 
borrower  in  respect  of  the  loan,  up  to  the 
total  amount  of  such  stock,  and  to  the 
extent  provided  for  in  the  bylaws  of  the 
Bank  relating  to  ils  capitalization,  the 


Farm  Oedit  Bank  shall  retire  an  equal 
amount  of  stock  owned  by  the  Federal 
land  bank  association. 

(b)  If  a  production  credit  association 
or  merged  association  forgives  and 
wnles  off,  under  $  614.4517.  any  of  the 
pnncipal  outstanding  on  a  loan  made  to 
any  borrower,  the  association  shall 
cancel  the  same  dollar  amount  of 
borrower  slock  held  by  ihe  borrower  m 
respect  of  the  loan,  up  to  the  total 
amount  of  such  loan. 

(cl  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section,  the  borrower 
shall  be  entitled  to  retain  el  least  one 
share  of  slock  to  maintain  the 
borrower's  membership  and  voting 
interest 

PART  616— GENERAL  PROVISIONS 

10.  The  authority  atation  for  Pan  618 
is  revised  to  read  as  follows; 

Aulhoritr  Seca.  4.12.  4  13A  5  9.  5  la  5.17; 
12  f  S  C  2183.  220a  2243.  2:144.  22.^2. 

Subpart  G— Aeteaslng  Information 

11.  Section  618.8310  is  amended  by 
revising  the  introductory  text  of 
paragraph  [b|(l)  to  read  as  follows: 

$618.6310    lists  of  borrower*  and 

stockholcters. 

fb)(l)  Within  7  days  after  receipt  of  a 
written  request  by  a  stockholder  each 
bank  for  cooperatn-es.  Federal  land 
bank  association,  production  credit 
association,  merged  association,  or 
Farm  Credit  Bank  shall  provide  a 
current  hst  of  its  stockholden?  to  such 
requesting  stockholder.  As  a  condition 
iL)  providing  the  list,  the  bank  or 
association  may  require  that  the 
slookholder  agree  and  certifj-  in  writing 
that  the  stockholder  will: 


12  Section  618.8320  is  amended  by 
tidding  new  paragraphs  [bll9l  and 
lb)(101  to  read  as  follows: 

§618.6320    Data  regarding  borrowers  and 
loan  a 


[9)  Any  information  relating  to  a  loan 
to  a  borrower  which  has  been 
considered  for  restructuring  under 

I  614.4517  may  be  provided  to  the 
District  Special  Asset  Group,  if  any.  and 
Lhe  National  Special  Asset  Council, 
upon  the  request  of  either  of  these 
eniiiies. 

(10)  Any  Loformation  or  analysis  of 
information  requested  durmg  the  course 
of  mediation  by  a  State  agency, 
governor's  office  or  mecUalor  under  any 
State  mediation  program  certined  under 
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section  501  of  the  Agricultural  Credit 
Act  of  1987.  may  be  provided  to  the 
State  agency,  governor's  office  or 
mediator,  with  the  approval  of  the 
borrower- 

13-  Section  618,8325  is  amended  by 
revising  paragraphs  (a)  and  fb)  to  read 
as  follows: 

3  6ia.S325    Dlidotur*  of  toan  documents. 

(a)  For  purposes  of  this  section,  the 
following  definitions  shall  apply: 

(1)  "Borrower"  means  any  signatory  to 
a  loan  contract  who  ia  either  primarily 
or  secondarily  liable  on  such  contract, 
including  guarantors,  endorsers, 
cosigners  or  the  like. 

(2)  "Execution  of  the  loan"  means  the 
time  at  which  the  borrower  and  the 
qualified  lender  have  entered  into  a 
legal,  binding,  and  enforceable  loan 
contract  and  any  subsequent 
amendment  or  modification  of  such 
contract. 

[3]  "Loan"  means  a  loan  made  to  a 
farmer,  rancher,  or  producer  or 
harvester  of  aquatic  products,  for  any 
agricultural  or  aquatic  purpose  and 
other  credit  needs  of  the  borrower, 
including  fmancing  for  basic  processing 
and  marketing  directly  related  to  the 
borrowers  operations  and  those  of  other 
eligible  farmers,  ranchers,  and 
producers  or  harvesters  of  aquatic 
products 

(4)  "Loan  contract"  means  any  written 
agreement  under  which  a  qualified 
lender  lends  or  agrees  to  lend  funds  to  a 
borrower  in  consideration  for.  among 
other  things,  the  borrower's  promise  to 
repay  the  loaned  funds  at  an  agreed- 
upon  rate  of  interest. 

(5]  "Loan  document"  means  any  form, 
application,  agreement,  contract, 
instrument,  or  other  writing  to  which  a 
borrower  affixes  his  signature  or  seal 
and  which  the  qualified  lender  intends 
to  retain  in  its  files  as  evidence  relating 
to  the  loan  contract  entered  into 
between  it  and  the  borrower,  but  shall 
not  include  any  document  related  to  a 
loan  which  the  borrower  has  not  signed 

(6)  "Qualified  lender"  means: 

(i)  A  System  institution  that  makes 
loans  [as  defined  in  paragraph  (3)  of  this 
section)  except  a  bank  for  cooperatives: 
and 

[ii]  Each  bank,  institution,  corporation, 
company,  union,  and  association 
described  in  3  1.7(b)(l)(Bl  of  the  Act.  but 
only  with  respect  to  loans  discounted  or 
pledged  under  5  1.7(b)(l]  of  the  Act. 

(b)  Each  qualified  lender  shall  provide 
a  copy  of  all  loan  documents  to  the 
borrower  or  the  borrower's  legal 
representative  at  the  execution  of  the 
loan.  Subsequently,  upon  written 
request  of  a  borrower  or  a  borrower  s 
legal  representative,  a  qualified  lender 


shall  provide,  as  soon  as  practicable,  a 
copy  of  any  loan  documents  signed  by 
the  borrower,  a  copy  of  other  documents 
delivered  by  such  borrower  to  that 
qualified  lender,  and  a  copy  of  each 
appraisal  of  the  borrower's  assets  made 
or  used  by  the  qualified  lender,  To  the 
extent  that  an  appraisal  may  contain 
confidential  third  party  information,  the 
lender  may  protect  such  confidential 
third  party  information  by  withholding 
any  information  that  would  disclose 
identifying  characteristics  of  the  third 
party  or  his  property,  One  copy  shall  be 
furnished  free  of  charge-  The  lender  may 
assess  reasonable  copying  charges  for 
any  additional  copies  requested  by  the 
borrower. 

Dated:  September  B.  1968. 
David  A.  Hill. 

St^cretary.  Farm  Credit  AdnuniStration  Board. 
|FR  Doc,  fla-20eao  Filed  9-13-M;  B:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  108 

[R«v.  4;  Amdt  1S1 

Loans  to  State  and  Local  Development 
Companies 

AQENCv:  Small  Business  Admini  strati  on. 
ACTtOH:  Final  rule. 

SUMMARY:  On  August  23. 1988  the 
President  approved  Pub,  L  100418  (102 
Slat,  1107],  the  Omnibus  Trade  and 
Competitiveness  Act.  of  1988.  which 
increases  the  loan  limit  to  development 
companies  for  each  identifiable  small 
business  concern  from  S500.000  to 
$750,000.  This  rule  implements  that 
enactment  by  amending  the  relevant 
development  company  regulations  to 
conform  to  the  new  law- 
DATE:  This  rule  is  effective  September 
14.  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
LeAnn  M.  Oliver.  Financial  Analyst, 
1441  L  Street.  NW  ,  Room  720-A, 
Washington,  DC  20416,  202/653-*41fi 
8UPPt£MCNTARY  INFORMATION:  Section 

502(2)  of  the  Small  Business  Investment 
Act.  15  US.  696(2).  as  ongmally  enacted 
(Pub.  L  85-G99.  approved  August  21, 
1958  [72  Slat.  889])  limited  loans  under 
that  section  to  $350,000.  This  limit  was 
raised  to  $500,000  by  section  110  Pub.  L. 
94-305,  approved  June  4.  1976  (90  Stat. 
663),  The  above-cited  statute  raises  the 
limit  to  $750,000,  with  a  corresponding 
amendment  to  section  7(a)(3)  of  the 
Small  Business  Act.  15  U  S  6.36(a)(3), 
The  rule  now  prt>mulgated  conforms  the 
relevant  development  company 


regulations.  13  CFR  lOB.502-1. 108.503-4 
and  108-503-9.  to  the  statute- 

Inasmuch  as  the  amendments  here  set 
furth  do  no  more  than  implement  a 
statutorily  mandated  loan  limit,  and 
inasmuch  as  immediate  notification  of 
the  public  of  the  new  limit  ts  necessary. 
notice  of  proposed  rulemaking  and 
public  comment  thereon  are 
unnecessary,  and  therefore  not  required 
pursuant  to  5  V  SC.  553(dl,  Since  no 
notice  of  proposed  rulemaking  is 
required  by  section  553,  no  regulatory 
flexibility  analysis  is  required  under  the 
Regulatory  Flexibility  Act.  specifically  5 
use.  803.  With  reference  to  Executive 
Order  12291.  the  Agency  is  certain  that 
the  rule  cannot  achieve  an  annual  effect 
on  the  national  economy  of  $100  million 
or  more.  In  this  regard,  the  Agency  does 
not  expect  to  make  more  than  100  loans 
each  year  in  excess  of  the  former  loan 
limit.  At  the  most,  such  loans  could  have 
such  an  annual  effect  of  $25  million. 

There  are  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  inherent  in  this  final  rule 
which  would  be  subject  to  the 
Paperwork  Reduction  Act.  44  U.S.C. 
Chapter  35.  There  are  no  Federal  rules 
which  duplicate,  overlap  or  conflict  with 
this  final  rule.  There  are  no  alternate 
means  to  accomplish  the  objectives  of 
this  final  rule. 

List  of  Subjects  in  13  CFR  Part  lOB 

Loan  programs/business.  Small 
businesses. 

Accordingly.  Part  108  of  Title  13, 
Chapter  I  of  the  Code  of  Federal 
Regulations,  is  hereby  amended  as 
fnllows: 

PART  106— {AMENDEOJ 

1.  The  authority  citation  for  Part  108 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  687(c).  695,  696,  697. 
697a.  e97b 

S  10e.S03-1     (Am*r>d«d] 

2  Section  10&  502-1  SecUon  502  loans 
IS  amended  hy  removing  in  paragraphs 
|d)ll|  and  12)  ■$500,000"  each  time  it 
appears  and  substituting  "$750,000" 
therefor 

§  108.50S-4    tAm«nd*dI 

3.  Section  108.503-4  Project  eUgibility 
IS  amended  by  removing  from  paragraph 
[c)(2}  thereof  ■■$500.000"  and  substituting 
■•$750,000  ■  therefor 

SIOa.50^-9    [AnwfKlMl] 

4.  Section  lOfl-SO-Vg  Debenture 
financing  is  amended  by  removing  from 
paragraph  (a)(8),  immediately  betore  the 
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proviso,  ■■$500,000"  and  substituting 
"$750,000"  therefor. 

(Catalog  of  Federal  £>oinestic  Assistance 
59.036  Certified  Development  Company 
Loans  (503  loians);  59.041  Certified 
Development  Company  Loans  (504  Loans)) 

Dated:  September  2. 1988. 
|ani«s  Abdnor, 
Administrator. 

[FF  Doc  88-20886  Filed  9-13-88;  6:45  ami 
BltUNQ  COOf  M2S-41-4I 


13  CFR  Parts  120  and  122 

(Rev.  7,  Amdt.  3  for  Part  120:  Rev  4,  Am<Jt 
3  for  Part  122] 

Business  Loan  Policy;  Business  Loans 

AGENCY:  Small  Business  Administration. 
action:  Final  rule. 

summary:  On  August  23. 1988.  the 

President  approved  Pub.  L  100-418  (102 
Stat.  1107|.  the  Omnibus  Trade  and 
Competitiveness  Act,  of  1988.  which 
incrca8e§  the  loan  limit  for  smdli 
business  concerns  (other  than  small 
concerns  engaged  in.  or  adversely 
affected  by.  international  trade)  from 
S500.000  to  5750,000.  The  loan  limit  for 
small  concerns  engaged  in.  or  adversely 
affected  by.  international  trade  ia 
SI  .000.000,  to  which  may  be  added  a 
loan  for  working  capital,  etc..  up  to 
S250.000.  That  provision  will  be  the 
subiecl  of  a  separate  rulemaking.  This 
rule  implements  the  enactment  with  the 
stated  exception  by  amending  the 
relevant  regulations  to  conform  to  the 
new  law. 

EFFECTIVE  DATE:  This  rule  is  effective 
September  14.  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Herl2berg,  Deputy  Associate 
Administrator  for  Financial  Assistance, 
Small  Business  Administration.  1-Ml  L 
Street  NW.,  Washmgton,  DC  20416.  202- 
65:M>574. 
SUPPLEMENTARY  INFORMATION:  The 

original  loan  limit  under  the  Small 
Business  Act.  Pub.  L  85-536.  approved 
July  18. 1958.  was  $350,000.  Public  Law 
94-305,  approved  June  4, 1976.  raised  the 
SBA-guaranteed  portion  to  $500,000. 
leaving  direct  loans  and  the  SBA  share 
in  immediate  participations  (shared 
loans)  at  $350,000.  The  present 
enactment  raises  permissible  SBA 
exposure  under  guaranteed  loans  to 
$750,000,  again  leaving  direct  and 
immediate  participation  loans  at 
$350,000. 

Inasmuch  as  the  amendments  here  set 
forth  do  no  more  than  implement  a 
statutorily  mandated  loan  limit,  and 
im.mediate  notification  to  the  public  of 
the  new  limit  Is  essential,  notice  of 


proposed  rulemaking  and  public 
comment  thereon  are  unnecessary,  and 
therefore  not  required  pursuant  to  5 
U.S.C.  553(d)  and  immediate  publication 
as  a  final  rule  is  required.  Since  no 
notice  of  proposed  rulemaking  is 
required  by  section  553.  no  regulatory- 
flexibility  analysis  is  required  under  the 
Regulatory  Flexibility  Act,  specifically  5 
U.S  C.  603. 

SBA  certifies  that  this  rule  does  not 
have  federalism  implications  warranting 
the  preparation  of  a  Federal  Assessment 
in  accordance  with  Executive  Order 
12612. 

For  purposes  of  Executive  Order 
12291,  SBA  has  determined  that  the  rule 
is  not  a  major  rule.  SBA  estimates  that  it 
will  not  make  more  than  300  loans  under 
the  new  authority,  and  that  the  annual 
impact  on  the  national  economy  cannot 
exceed  $75  million  (assuming  even  that 
each  such  loan  would  use  the  new 
authority  fully)  SBA  is  also  certain  that 
this  rule  will  not  cause  an  increase  in 
the  costs  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies  or  geographic 
regions,  or  have  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.-based  businesses  to  compete  with 
foreign-based  businesses  in  domestic  or 
export  markets. 

Tliere  are  not  additional  reporting. 
recordkeeping  or  other  compliance 
requirements  inherent  in  this  final  rule 
which  would  be  subject  to  the 
Paperwork  Reduction  AcL  44  U.S  C 
Chapter  35.  There  are  not  Federal  rules 
which  duplicate,  overlap  or  conflict  with 
this  final  rule.  There  are  no  alternate 
means  to  accomplish  the  objectives  of 
this  final  rule. 

List  of  Subjects  in  13  CFR  Parts  120  and 
122 

Loan  programs/ business.  Small 
business. 

Accordingly.  Part  120  of  Title  13.  Ch.  1 
of  the  Code  of  Federal  Regulations,  is 
hereby  amended  as  follows: 

PART  120— BUSINESS  LOAN  POLICY 

1.  The  authority  citation  for  Part  120 
continues  to  read  as  follows: 

Aulhorit) :  IS  U  S  C  e34(b)(e)  and  636  (a) 
and(h) 

§120.403-1     [Amenbedl 

2.  Section  120.403-1  Amount  of  PIP 
Loan  and  of  maximum  guaranteed 
portion  is  amended  by  striking 
therefrom  "SSOO.OOO"  and  substituting 
"5750,000"  therefor. 


PART  122— BUSINESS  LOANS 

1-  The  authority  citation  for  Pari  122 
continues  to  read  as  follows: 

Authority:  15  i;.5  C.  654(b)16)  and  63e(a). 

§122.7-3    [AflWTKtodl 

2.  Section  122.7-3  Guaranty  loans  ts 
amended  by  striking  •■$500,000"  from  the 
lead-in  paragraph  and  substituting 
"$750.000'"  therefor. 

3.  Section  122.7-3  Guaranty  loans  is 
further  amended  by  striking  from 
paragraph  (b)  thereof  '•$500,000"  and 
substituting  "$750,000"  therefor. 

S  122.55-3    (Amended) 

4.  Section  122.55-3  Amount  of  loan  is 
amended  by  stnking  ■*$500,000" 
therefrom  and  substituting  "$750,000 " 
therefor. 

(Catalog  of  Federal  Domestic  Assistance  Nos 
56-002  Loans  for  Small  Business  and  S9Jn2 
Smalt  Business  Loans] 

Dated:  September  2. 1988, 
James  Abdoor. 
Administrator. 
IFR  Dnc  SS-ZOt*:-  Filed  9-i^-«a;  8-45  am| 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Parta  379  and  399 

[Docket  No.  60592-«092| 

Revtslona  to  ttw  Export  Administration 
Regulations  Based  on  COCOM  Review 

AGENCY:  i^urtdi;  of  Export 
Administration.  Commerce. 
ACnOH:  Fmai  rule. 

SUM1MARY:  Export  Administration 
maintains  the  Commodity  Control  Ljst 
(CCL).  which  identifies  those  items 
subiect  to  Department  of  Commerce 
export  controls.  This  rule  amends  a 
number  of  List  entries  in  the  categories 
of  metal-working  machmerv';  electrical 
and  power-generating  equipment; 
general  industrial  equipment: 
transportation  equipment;  metals, 
minerals  and  their  manufactiires; 
chemicals,  metalloids,  petruleum 
products  and  related  materials;  and 
rubber  and  rubber  products.  In  addition. 
export  controls  on  software  related  to 
certain  of  these  commodities  are  added 
to  Part  379.  the  technical  data  portion  of 
the  Export  Administration  Regulations. 

Amendments  to  the  multilaterally 
controlled  entries  on  the  CCL 
(specifically,  those  Export  Control 
Commodity  Numbers  (ECCNs)  that  end 
with  "A")  have  directly  resulted  from  a 
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review  of  strategic  controls  maintained 
by  the  US.  and  certain  allied  counlnes 
through  the  Coordinating  Committee 
(COCOM).  ECCN  44flOB  is  being 
removed  by  this  rule  since  the  aero- 
engines described  therein  are  covered 
by  1460A.  and  parts  and  accessones 
thereof  that  are  of  national  security 
concern  are  covered  by  ECCNs  14eoA. 
1746A.  ir49A  and  17a3A.  Such 
multilateral  controls  restrict  the 
availability  of  strategic  items  to 
controlled  countnes.  With  the 
concurrence  of  the  Department  of 
Defense,  the  Department  of  Commerce 
has  determined  that  these  re%'isions  to 
the  CCL  are  necessary  to  protect  U  S. 
National  security  interests. 
EFFCCnVE  date:  September  14.  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  questions  of  a  technical  nature  on 
equipment  for  the  manufacture  or  testing 
of  electronic  components  and  materials 
(ECCN  1355A).  call  Robert  Anstead. 
Electronic  Components  Technology 
Center.  Bureau  of  Export 
Administration.  Telephone:  (202)  377- 
11841. 

For  questions  of  a  technical  nature  on 
fiieneral  industrial  equipment,  call 
Surendra  Dhir.  Capital  Goods. 
Technology  Center,  Bureau  of  Export 
Administration.  Telephone:  (202)  377- 
8550. 

For  questions  of  a  technical  nature  on 
transp'irta^on  equipment,  call  Bruce 
Webb.  Capita!  Goods  Technology 
Center,  Bureau  of  E.xport 
Admimstration.  Telephone:  (202)  377- 
3806. 

For  questions  of  a  techmcal  nature  on 
chemicals  and  materials,  call  (effrey 
Tripp.  Capital  Goods  Technology 
Center  Bureau  of  Export 
Administration.  Telephone:  [202)  377- 
5695. 

For  questions  of  a  technical  nature  on 
synthetic  rubber  (ECCN  1601).  call  Jim 
Seevaratnam,  Capita!  Goods 
Technology  Center.  Bureau  of  Export 
Administration.  Telephone:  (202)  377- 
5695, 
SUP«>LEMENTARY  INFORMATION:  . 

Saving  Clause 

Shipments  of  items  removed  from 
general  license  authorizations  as  a 
result  of  this  regulation  that  were  on 
dock  for  lading,  on  lighter,  laden  aboard 
an  exporting  carrier,  or  en  route  aboard 
a  carrier  to  a  port  of  export  pursuant  to 
actual  orders  for  export  before 
September  28. 1988  may  be  exported 
under  the  general  hcense  provisions  up 
to  and  including  October  12,  1988.  Any 
such  Items  not  actually  exported  before 
midnight  October  12.  1388  require  a 
validated  export  license. 


Rulemaking  Requireniflnts. 

1.  Because  this  rule  concerns  a  foreign 
and  mibtary  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  withm  the  meaning  of  section 
l[aj  of  Ejcecutive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order  Accordingly  no  preliminary  or 
f'.nal  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  Section  13(a]  of  the  Export 
Administration  Act  of  1979  (EAA),  as 
amended  (50  U.S.C.  app-  2412(a)). 
exempts  this  rule  fnam  all  requirements 
of  section  553  of  the  Administrative 
Procedure  Act  (.'\PA)  (5  U.S.C.  553). 
including  those  requiring  publication  of 
a  notice  of  proposed  rulemaking,  an 
opportunity  for  public  comment,  and  a 
delay  in  effective  date.  This  rule  also  is 
exempt  from  these  APA  requirements 
because  it  involves  a  foreign  and 
military  affairs  function  of  the  Umted 
States.  Section  13!b|  of  the  EEA  does  not 
require  that  this  ruie  be  published  in 
proposed  form  because  this  rule 
implements  regulatory  chang+'s  based  on 
COCOM  review.  Further,  no  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule- 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553).  or  by  any  other  law.  under  sections 
60:i(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  {5  U.S.C,  603(a)  and 
604(a])  no  initial  or  Hnal  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4  This  rule  mentions  collections  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980 
{44  use,  3501  ft  spq  ).  These 
collections  have  been  approved  by  the 
Office  of  ManagRmenl  and  Budget  under 
control  numbers  0625-001  and  0625- 

01 40. 

5  This  rule  does  not  contain  poliaes 
with  Federalism  implications  suffi[;ient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Elxecutive  Order 
12612. 

Accordingly,  it  is  being  issued  in  final 
form.  However,  as  with  other 
Department  of  Commerce  rules, 
comments  from  the  public  are  always 
welcome.  Comments  should  be 
submitted  to:  |oan  Maguire.  Office  of 
Technology  and  Policy  Analysis.  Bureau 
of  Export  Administration.  Department  of 
Commerce,  P.O.  Box  273.  Washington, 
DC  20044, 


Ust  of  Subiects  In  IS  CFR  Parts  379  and 
399 

Exports,  Reporting  and  recordkeeping 

requirements. 

Accordingly.  Parts,  379  and  399  of  the 
Export  Administration  Regulations  [15 
CFR  Parts  368  through  399}  are  amended 
as  follows: 

1.  The  authority  citations  for  Parts  379 
and  399  are  revised  to  read  as  follows: 

Autborily:Pub  L  96"?2.  S.1  Siat  503  1 50 
use,  8pp  2401  et  st^q  ).  B9  amended  by  Pab. 
L  97-145  of  December  29  1981  and  by  Pub.  L 
99-64  of  [illy  12.  1985;  E.O  12525  of  )uly  12. 
1985  (50  FH  28737.  lulv  1ft.  19ft.S|;  Pub  L.  95- 
223  of  December  28.  Itr"  (50  V  S.C  l^OT  et 
aeq  I;  EO  12532  of  September  9. 1985  (SO  FR 
3efl61.  September  10,  1985)  as  affected  by 
notice  of  September  4.  Iftftfl  [51  FR  31425. 
September  8. 19ftB|:  Pub.  L  99-440  of  October 
2.  1966  122  U  S  C  5001  et  $eq  ),  F.O  12571  of 
OctobBf  27,  1988  (51  FR  .W605.  October  29. 
1966).  and  Pub.  L  100-118  of  August  23. 1988. 

2.  Section  379  4  is  amended  by 
revising  the  introductory  text  to 
parasaraph  (d|  and  paragraph  (d)(1)  to 
read  as  set  forth  below: 

By  removmg  the  word  "and"  from  the 
end  of  paragraph  (d)l20]: 

By  redesignating  paragraph  (d)(21)  as 
(d)(24);  and 

By  adding  new  paragraph  (d)(21}, 
(d)(22).  and  (d)(23|  to  read  as  follows. 

S  379.4     G«n«ral  UcenM  GTOR:  Tvchnlcal 
Data  under  RMtrfctlon. 


(d)  No  technical  data  relating  to  the 
following  commodities  or  processes, 
other  than  technical  data  authorized  for 
T  and  V  destinations  under  paragraphs 
lt)(3)  and  (4)  of  this  section '  *  or  certain 
technical  data  authorized  to  COCOM 
member  countries  as  indicated  in 
Supplement  No.  4.  paragraphs  (7)  and 
(81.  may  be  exported  under  General 
License  GTDR.  '**  and  exports  of  these 
technical  data  to  all  desnnations.  except 
Canada,^ require  a  validated  export 
license  '** — 


'*  D«I*  included  in  th*  for^ijri  rilinspf  «  patpnl  !• 
(ilao  isdudtfd  fmin  the  reatmriiDas  sei  foDh  to 
I  379.44dt  if  iucb  faregpi  filing  L>f  i*  patent 
appUc:atiun  lb  ir.  acconUnce  with  the  re^uletlotu  of 
the  U  S.  pBleni  Office 

'•*  Ttie  «vsllBljili'y  af  Oihh^  br^nw  CTDR  for 
■xportt  of  t»chnlt«l  data  to  LtHJOM  member 
n«UoEw.  «•  indicatiKl  in  psmxnpba  '^  afwi  6  of 
Supplentenl  No  4  to  the  this  Piui  379.  ■•  aubiitct  to 
the  wntten  nMuTHnce  requiretnenia  provided  to 
S  179.4101 21 

'  ■  Only  the  reetnctton*  »e<  forth  tn  I  JTO  4(cJ 
apply  Id  expuns  to  technioil  data  for  ii»e  lo 
Can«d«  [n  ali  other  csaa».  an  expon  of  technical 
data  for  uae  in  CiinBda  may  b«  mnde  without  tutbtr 
«  validated  ar  a  Ufnensl  licenje  For  reexport 
provWoDt  tpplicable  to  Canada  nml  other 
cnuotrieik  bm  I  STSSfb)  and  (l) 

■**  Tachojcal  data  relating  to  identiried  military 
Mlnsvft.  tniUtan,  helicoptera  and  mililar)  propuituMi 
•yvtems  are  Rubiecl  lo  the  expnrt  IjcKOSUig  authority 
of  the  U  S  Oepartment  of  State 
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(1)  Technical  data  including  "specially 
designed  software"  for  aircraft  and 
helicopter  airframes,  aero-engines  and 
related  parts  and  components.  (See 
paragraphs  (6)  through  (B)  of  Supplement 
No  4  to  Part  379.) 


(21)  Development  and  production 
technical  data,  including  "specially 
designed  software."  for  reciprocating 
diesel  engine  ground  vehicle  propulsion 
systems  (see  paragraph  (5)  of 
Supplement  No  4  to  Part  3791; 

(22)  Technical  data  including 
"specially  designed  software"  foi 
marine  gas  turbine  engines  covered 
under  ECCN  1431 A  (see  paragraph  (9)  of 
Supplement  No.  4  to  Part  379); 

(23)  Technical  data  including 
"specially  designed  software"  for 
industrial  gas  turbine  engine 
components  covered  under  ECCN  1372A 
(see  paragraph  (8)  or  (9)  of  Supplement 
No.  4  to  this  part):  and 

3.  Supplement  No.  4  to  Part  379  is 
amended  by  adding  new  paragraphs  (5) 
through  (9)  to  the  end  of  the  Supplement 
to  read  as  follows: 

Supplement  No.  4  to  Part  379 — 
Addilioaal  Specifications  for  Certain 
Technical  Data  Requiring  a  Validated 
License  to  all  Destinations  Except 
Canada 

(5)  Development  and  production  technical 
data,  including  "specially  designed 
software,"  for  reciprocating  diesel  engine 
ground  vehicle  propulsion  systems  having  all 
of  the  following  spedfica lions: 

[B}|i)  A  box  volume  of  1.2  m'  or  less: 

(ii)  An  overall  power  output  of  more  than 
750  kW  based  on  80/12fid/EEC  or  ISO  2534: 

(iii)  A  power  density  of  more  than  700  kW'/ 
m 'of  box  volume 

(b)  Development  and  production  technical 
data  for  a  solid  or  dry  film  cylinder  well 
lubrication  permitting  operation  at 
tempertures  in  excess  of  723  K  (4.W°C) 
measured  on  the  cylinder  wall  at  the  lop  limit 
of  travel  of  the  top  ring  of  the  piston. 

Notes:  1  The  box  volume  is  defined  as  the 
product  of  three  perpendicular  dimentiians 
measured  in  the  following  way: 

Length:  The  length  of  tlie  crankdhaft  from 
ftnnt  flange  lo  flywheel  face; 

Width:  The  greatest  of  the  following: 

(A)  The  outside  dimension  from  valve 
cover  to  valve  cover 

(B)  The  dimension  of  the  outside  edges  of 
the  cylinder  heads:  or 

(C)  The  diameter  of  the  flywheel  housing: 
Height  The  greater  (rf  the  following: 

(A)  The  dimension  of  the  crankshaft 
cenleriine  to  the  top  plan  of  the  valve  cover 
(or  cylinder  hrad)  plus  two  times  the  stroke: 
or 

(B)  The  diameter  of  the  flywheel  bousing- 
(8)  Technical  data  for  aircraft  end 

helicopter  airframes,  for  aircraft  propellers, 


and  for  aircraft  and  hehcopler  airframe, 
aircraft -propeller,  and  "heUcoplerrolor- 
syslems"  components,  as  follows,  and 
"specially  desianed  software"  therefor: 

Technical  Note. — "Helicopler-rotor- 
sysiems  '  consist  of  hubs,  blades,  blade 
attachments  and  upper  controls.  Upper 
controls  are  those  control  elements  located  in 
the  rotaung  system,  including  the  swanhplaie 
if  used. 

(i)  Design  technical  data  using  computer- 
aided  aerodynamic  analyses  for  integration 
of  the  fuselage,  propulsion  system  and  liftmg 
and  control  surfaces  to  optimize  aerodynamic 
performance  throughout  the  flight  regime  of 
an  aircraft 

(ii)  Technical  data  for  the  design  of  active 
flight  control  systems,  as  follows; 

(A)  Technical  data  for  conttguraiion  design 
for  interconnecting  multiple  microelectronic 
processing  elements  (on-tmard  computers)  lo 
achieve  high-speed  data  transfer  and  high* 
speed  dale  integration  for  conirol  Uw 
implementation: 

(B)  Technical  data  for  control  law 
compensation  for  sensor  location  and 
dynamic  airframe  loads.  t,e,.  compensation 
for  sensor  vibration  environment  and  for 
variation  of  sensor  location  from  center  of 
gravity: 

(C)  Technical  data  for  electronic 
management  of  systems  redundancy  and  data 
redundancy  for  fault  detection,  fault 
lolcrance  and  fault  isolation: 

Note. — This  paragraph  does  not  control 
technical  data  for  the  design  of  physical 
redundancy  in  hydraulic  or  mechanical 
systems  or  in  electrical  wiring. 

(D)  Technical  data  for  design  of  flight 
controls  that  permit  in  flight  reconfimiration 
of  force  and  moment  controls. 

Technical  Note. — Active  flight  control 
systems  function  to  prevent  undesirable 
aircraft  motions  or  structural  loads  by 
Bulonomousty  processing  outputs  from 
multiple  sensors  and  then  providing 
necessary  preventative  commands  to  effect 
automatic  control. 

(ill)  Design  tetJinical  data  for  integration  of 
flight  control,  navigation  and  propulsion 
control  data  into  a  flight  management  system 
for  flight  pdth  optimization; 

(iv)  Design  technical  data  for  protection  of 
avionic  and  electriral  sub-systems  against 
electromagnetic  pulse  (EMP)  and 
electromagnetic  interference  (KMl)  hazards 
from  sources  external  to  the  aircraft,  as 
follows: 

(A)  Technical  data  for  design  of  shielding 
systems; 

(B)  Technical  data  for  the  configuration 
design  of  hardened  electrical  circuits  and 
sub-systems: 

(C)  Determination  of  hardening  criteria  for 
the  above: 

(v)  Technical  data  for  the  design, 
production  and  reconstruction  of  adhesively 
bonded  airframe  structural  members 
designed  lo  withstand  oi>erational 
temperatures  in  excess  of  120*C  (24a"F); 

Note. — Airframe  structural  members 
mentioned  in  this  paragraph  do  not  include 
engine  nacelles  and  thrust  reverserv. 

(vi)  Technical  data  for  the  design  and 
production  of  propeller  blades  conslructpd 


wholly  or  partly  of  composite  matenals,  and 
specially  designed  hubs  therefon 

Nole — This  paragraph  does  not  coi'Irol 
lechnical  data  for  the  production  of  propeller 
blades  that  are- 
la)  Constructed  wholly  of  wood  or  glass- 
fiber -reinforced  plastics;  or 

|b)  Constructed  mainly  of  wood  or  glass- 
fiber-rein forced  plastics  and  that  use  other 
materials  only  tn  the  leading  edge  or  tip. 

(vii)  Technical  data  for  the  design  and 
production  of  digital  electronic 
synchrophasers  specially  designed  for 
propellers:  lechnical  data  for  the  design  of 
digital  electronic  controls  for  propellers,  and 
lechnical  data  for  the  producuon  of  digital 
electronic  controls  for  the  propellers 
described  in  paragraph  [v\\  above: 

(viii)  Technical  dale  for  the  design  and 
production  of  active  laminar  flow  control 
lifting  surfaces: 

Note.— Design  technical  data  covered  by 
this  paragraph  includes  the  data  used  tp 
substantiate  the  design  approach- 
fix)  Technical  data  for  the  development  of 
helicopter  multi-axis  fly-by-light  or  fly-by- 
wire  controllers  that  combine  the  function*  of 
at  least  two  of  the  following  into  one 
controlling  element 

|A|  Collective  controls: 

IBl  Cychc  controls; 

(C)  Yaw  controls; 

(x)  Technical  data  for  the  development  af 
"circulation  controlled"  anli-lorque  or 
directional  control  systems  for  heUcopiers: 

Technical  Note. — "Circulat  ion-con  trolled" 
anti-torque  and  directional  control  systems 
utilize  air  blown  over  aerodynamic  surfaces 
to  Increase  or  control  the  forces  generated  b\ 
the  surfaces.  Buned  fanin-fin  dnti-torque 
designs  filled  or  not  fitted  with  guide  vanes 
sutJi  as  the  "fenestron"  are  excluded  from 
this  category. 

(xi)  Technical  data  for  the  development  of 
helicopter  rotor  blades  incorporating  variable 
geometry  airfoils: 

Tedmical  Nole-^Variable  geometry 
aiKoils  utilue  training  edge  flaps  or  tabs,  or 
leading  edge  slats  or  pivoted  nose  droop,  that 
can  be  controlled  in  position  in  flight 

(xii)  Technical  data  for  the  development  of 
active  control  of  helicopter  blades  and  other 
surfaces  used  to  generate  aerodynamic  forcts 
and  moments. 

Technical  Note. — Active  control  (of 
helicopter  blades  and  other  surfaces  used  to 
generate  aerodynamic  forces  and  moments) 
functions  to  prevent  undesirable  helicopter 
vibrations,  structural  loads,  or  helicopter 
rotor  dynamic  behavior  by  auionomoufiiy 
processing  outputs  from  multiple  sensors  and 
then  providing  necessary  preventive 
commands  to  effect  automatic  control. 

(7)  Technical  data  including  "specially 
designed  software"  for  "helicopter  power 
transfer  systems"  or  for  their  speaally 
designed  components  as  follows: 

(i)  Technical  data  for  the  design  of 
"helii.ut'^t:>  power  transfer  systems"  or  for 
their  specially  designed  components  for 
computer-aided  design  {CAD|  or  computer 
sided  design /computer  aided  manufaciunng 
(CAD/CAM).  This  inrhides  design  and 
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^r:d.>3:3  computer  proRrams,  parsmetric 
rie.iiupier  gedr-box  performance  analysis  and 
■'f :    rjpier  luad-rycle  analysis  and  selecUon, 

,  A I  Technjcti]  data  for  "hebcop'er  power 
Tdr.sfer  systRins"  or  for  their  speaally 
designed  components,  covered  by  ECCN 
1460A.  for  pertorTiance  analysis  and 
institution  design  studies,  shdil  require  an 
tndiv'dual  validated  license  for  a  penod  of 
eight  years  (as  defined  in  ECCN  1460A.  Note 
2]  after  those  systems  have  entered  civil  use: 
i:n]  Technical  data  for  the  fabncatjon  of 
helicopter  power  transfer  systems"  or  for 
their  specially  designed  components,  covered 
hy  ECCN  1460A.  and  which  embody  any 
technoloHy  listed  m  ECCN  1460A,  Not"  o 
^hall  require  an  individual  validated  license 
for  a  penod  of  eight  years  (as  defined  in 
ECCN  1460A.  No'e  21  unless  ihe  technology 
remains  luted  in  ECCN  1460A.  Note  9,  for  a 
!.>nger  penod. 

Note. — The  technical  data  descnbed  in  this 
paragraph  may  be  exported  lo  CCKIOM 
member  nations  under  General  LicenM 
GTDR.  provided  thai  such  "helicopter  power 
transfer  system  '  listed  technolotpes  have 
been  in  bona  fide  ■civil  use"  for  more  than 
SIX  years,  as  defined  in  ECCN  IMOA.  Note  2. 
(iv)  Technical  data  for  the  fabncation  of 
helicopter  power  transfer  systems"  or  for 
ihetr  specially  designed  component*,  covereti 
by  ECCN  :460A.  and  which  do  not  embody 
any  technology  listed  in  ECO^'  IMOA.  Nole  9. 
shall  reqmr«  an  individual  vahdaied  license 
for  a  penod  of  eight  yean  (ai  defined  in 
ECCN  14aOA.  Noie  2)  after  those  systems 
have  entered  civii  use: 

Note. — The  technical  data  descnbed  m  thu 
paragraph  may  be  exported  to  COCOM 
member  nations  under  General  UcenM 
GTDR. 

(v)  Technical  data  for  the  assembly  and 
production  testing  of  "helicopter  power 
L-anafer  systems'  or  for  their  specially 
designed  component*,  covered  by  ECCN 
14&0A.  shall  require  an  mdividual  validated 
license  for  a  penod  of  eight  years  (as  da&ned 
m  ECCN  HfloA.  Note  2]  alter  those  system* 
have  entered  civil  use: 

Note. — The  techmcal  data  descnbed  in  thu 
paragraph  may  be  exported  to  COCOM 
member  nations  under  General  Ucense 
GTDR. 

(vi)  Technical  data  for  on-site  tnstaliaUon. 
operation,  rnainlenance  and  repair  of 
"helicopter  power  transfer  systems."  covered 
by  ECCN  1460.A.  shall  reqijire  an  mdividual 
validated  license  for  a  penod  of  eight  years 
las  defined  in  ECCN  14eoA.  Note  21  after 
those  systems  have  entered  bona  Gde  civil 
use: 

Nola^— The  technical  data  descnbed  in  this 
paragraph  may  be  exported  to  COCOM 
member  nations  under  General  License 
GTDR.  or  to  all  other  TaV  destinations, 
except  the  People  s  Republic  of  Chma  and 
Afghanistan,  when  sent  as  part  of  a 
transaction  mvoUmg  and  directly  related  to. 
a  commodity  licensed  for  export  from  the 
United  Stales,  or  autbonzed  for  reexport,  to 
the  same  consignee  and  destination  to  which 
the  commodity  waa  or  will  be  exported. 
(^lil  Tecbricial  data  for  overhaul  and 
refurtjishing    helicopter  power  transfer 


s\  Items  ■  or  for  their  specialty  designed 
components  covered  by  ECCN  i46flA.  and 
which  embody  any  technology  listed  in  ECCN 
1460A.  Note  0.  shall  require  an  individual 
validated  license  for  a  penod  of  eight  years 
(as  defined  m  ECCN  1460A.  Note  2)  after 
those  systems  have  entered  bona  fide  ctvil 
use  unless  the  technuiugy  remains  hsied  in 
ECCN  1460A,  Note  9,  for  a  longer  penod 

Note.— The  technical  data  descnbed  in  Ihis 
paragraph  may  be  exported  to  COCOM 
member  nations  under  General  Ucense 
GTDR.  provided  that  such  "helicopter  power 
transfer  system"  listed  technologies  have 
heen  m  bona  fide  "civil  use"  for  more  than 
SIX  years,  as  defined  m  ECCN  H60A.  Note  2. 

1  vui)  Technical  data  for  overhaul  and 
refurbishing  "helicopter  power  transfer 
systems"  or  for  their  specially  designed 
components  covered  by  ECCN  1460A.  and 
which  do  not  embody  any  technology  htted 
in  Note  9.  shall  require  an  mdividual 
validated  license  for  a  penod  of  eight  years 
las  defined  in  ECCN  i4eoA,  Nole  2)  after 
those  systems  have  entered  bona  fuie  civil 
u.se. 

Nots. — The  techmca!  data  descnbed  m  this 
paragraph  may  be  exported  to  COCOM 
member  nadons  under  General  Licen.w 
GTDR.  or  to  all  other  T  »  V  destmaticns. 
except  the  People's  Repuhhc  of  China  and 
Afghanistan,  when  sent  ai  part  of  a 
transaction  mvolvtng  and  directly  related  to. 
a  commodity  licensed  for  export  from  the 
United  States,  or  authonzed  for  reexport,  to 
the  same  consignee  and  destination  to  which 
the  commodity  was  or  will  be  exported. 

(81  Technical  data,  mciuding  "speciaUy 
designed  software"  for  gas  turbine  aero- 
engines  or  aircraft  gas  turbine  APCs  or  for 
their  specially  designed  components 
(including  components  controlled  under 
ECCN  1372AI.  at  follows: 

111  Technical  data  for  the  design  of  gas 
lurbme  aero-enginea  or  aircraft  ga*  turbine 
APUs  or  for  their  specially  designed 
components  for  computer-aided  design  (CAO) 
or  computer-aided  design /computer-aided 
manufacturmg  (CAD/CAM}.  This  includes 
design  and  analysis  computer  programs, 
parametnc  engine  performance  analysis, 
engine  cycle  analysis  and  selectiofL 
component  aerodynamic  design,  airfoil 
cooling  and  seal  design. 

(It)  Technical  data  for  specific  ga*  turbine 
aero-engines  or  aircraft  gas  turbine  APUt  or 
for  their  specially  designed  components, 
covered  by  ECCN  14eoA.  for  performance 
analysis  and  installation  design  studies,  shall 
require  an  individual  validated  hcense  for  a 
penod  of  twelve  years  |as  defined  In  ECCN 
1460A.  Note  2|  after  those  engines  have 
entered  avil  use: 

(itil  Technical  data  for  the  fabrication  of 
gag  turbine  aero-enginea  or  aircraft  gat 
firbine  AJPUs  or  for  their  speaally  dcsijfned 
aimponents.  covered  by  ECCN  1460A.  and 
which  embody  any  technology  listed  In  ECCN 
I4dOA.  Note  8,  shall  require  an  tndividaal 
validated  license  for  a  penod  of  twelve  year* 
I  as  defined  in  ECCN  14aOA.  Note  2)  unless 
the  technology  remain*  listed  tn  ECCN  1460A. 
Note  a.  for  s  longer  period; 

Note. — ^The  technical  data  (except 
technical  data  controlled  fur  foreign  policy 


purposes  and  descnbed  in  Part  379. 
Supplement  So.  4.  paragraph  (4)|  described  in 
this  paragraph  may  be  exported  to  COCOM 
member  nations  under  General  License 
CTDR.  pro\'1ded  that  such  gas  turbine  aero- 
engines or  aircraft  gas  turb  ne  ARI  listed 
technologies  have  been  in  bona  fide  civil  nse 
for  more  than  eight  years,  ai  defined  in  ECCN 
14e0A.Note2. 

(iv)  Technical  data  for  the  fabricalton  of 
gas  turbine  aero-enginea  or  gas  turbine  APUs 
or  for  their  specially  designed  components, 
covered  by  ECCN  1400A.  and  which  do  not 
embody  sny  technology  listed  in  ECCN 
1460A.  Note  a,  shall  require  an  individual 
validated  license  for  a  penod  tjf  eight  years 
(as  defined  in  ECCN  1460A.  Note  2)  after 
those  engines  have  entered  civil  use: 
Note. — The  tet-hntcal  data  (except 
technical  data  controlled  for  foreign  policy 
purposes  and  descnbed  m  Part  379:. 
Supplement  No.  4.  paragraph  (4)]  descnbed  tti 
this  paragraph  may  be  exported  to  COCOM 
member  nations  under  C>tineral  License 
GTDR. 

(v)  Technical  data  for  the  assembly  and 
production  testing  of  gas  turbine  aero-eugines 
or  aircraft  gas  turbine  APUs  or  for  their 
specially  designed  components,  covered  by 
ECCN  14eOA.  shall  require  an  mdividual 
validated  license  for  a  penod  of  eight  years 
(as  defined  in  ECCN  14eO.V  Note  2)  after 
those  engines  have  enlpred  civil  use. 
Note. — The  technical  d«ia  (except 
techni<~al  data  controlled  for  foreign  policy 
purposes  and  de«cnl>ed  in  Part  379. 
Supplement  No.  4.  paragraph  |4|]  descnbed  m 
this  paragraph  may  be  exported  to  COCOM 
member  nabons  under  General  License 
GTDR. 

(vtl  Technical  data  for  on  site  Installation, 
operation,  maintenance  and  repair  of  gas 
turbme  aero-engines  or  aircraft  gas  turbine 
APUs  covered  by  ECCN  l4eOA.  shall  require 
an  individtal  validated  license  for  a  period  of 
eight  years  (as  defined  in  ECCN  1460A.  Nole 
2]  after  those  systems  have  entered  bona  Hde 
civil  use; 

S'ote- — The  techmcal  data  descnbed  lo  this 
paragraph  may  be  exported  to  COCOM 
member  nation*  under  General  License 
GTDR.  or  to  all  other  T  4  V  destination*, 
except  the  People  B  Republic  of  Chins  and 
Afghanistan,  when  sent  as  pan  of  a 
transaction  involving  and  directly  related  to. 
a  commodity  licensed  for  export  from  the 
United  States,  or  authonied  for  reexport,  to 
the  same  consignee  and  destination  to  which 
the  commodity  was  or  will  be  exported. 
(vii)  Technical  data  for  overhaul  and 
refurbishing  gas  turbine  aeru-engmes  or 
aircraft  gas  turbine  APUs  or  for  their 
specially  designed  components,  covered  by 
ECCN  14fiOA.  and  which  embody  any 
technology  listed  m  ECCN  14eOA,  Note  8. 
shall  require  an  individual  vahdaied  license 
fur  a  penod  of  twelve  years  (at  defined  m 
ECCN  14dOA.  Note  2)  after  those  engines 
have  entered  bona  fide  civil  use.  unless  the 
technology  remams  hsied  in  ECCN  14*iaA. 
Note  a.  for  a  longer  period. 

Nole. — The  technical  data  described  in  this 
paragraph  may  tie  exported  to  COCOM 
member  nations  tmder  General  Ucense 
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CTDR  provided  that  such  gas  turbine  aero- 
engines or  aircraft  gas  turbine  APU  listed 
technologies  have  been  in  bona  fide  civil  use 
for  more  than  eight  years,  as  defmed  in  ECCN 
1460A.  Nate  2, 

[vlii]  Technical  data  for  overhaul  and 
refurbishing  gas  turbme  aero-engines  or 
aircraft  gas  turbine  APUs  or  for  their 
speciaUy  designed  components,  covered  by 
ECCN  l4eoA.  and  which  do  not  embody  any 
technology  listed  in  Note  a.  shall  require  an 
individual  validated  license  for  a  penod  of 
eight  years  (as  defined  in  ECCN  14aOA.  Note 
2)  after  those  engines  have  entered  bona  fide 
civil  use. 

Nole. — The  technical  data  descnbed  in  this 
paragraph  may  be  exp».iried  to  COCOM 
member  nabons  under  General  License 
GTDR.  or  to  all  other  T  ft  V  destinations, 
except  the  Peoples  Republic  of  China  antj 
Afghanistan,  when  sent  as  part  of  a 
transaction  involving  and  directly  related  to. 
u  commodity  licensed  tor  export  from  the 
I'nited  States,  or  authonzed  for  reexport,  to 
the  same  consignee  and  destination  to  which 
the  commodity  was  or  will  be  exported. 

|9t  Technical  data  for  manne  gas  turbine 
LTiumes  that  are  controlled  under  ECCN 
1431A  (including  components  controlled 
under  ECCN  1372A1.  as  follows: 

(i)  Technical  data  that  is  common  lo  aero- 
engine technical  data  controlled  by 
paragraph  (H)  is  ctmtroUed  pursuant  to 
paragraph  (fij  above: 

III)  Technical  data  for  liquid-cooled  turbine 
blades  or  vanes  and  nozzles  capable  of 
operating  m  hot  gas  temperature 
environments  grt^ater  than  l.OtXi'C  and  their 
rissociatt^d  systems. 

Technical  Note. — "Ass(H;mted  systems"  are 
closely  connected  lo  the  engine  and  consist 
of  the  specially  designed  cooling  fluid  and 
fuel  control  systems,  pumps,  condensers  and 
fluid  punficaiion  systems; 

|iii)  Technical  data  for  fuel  nozzles, 
combusturs  and  gas  turbine  engine-mounted 
fut'l-handlmg  systems  (fuel  pumping, 
metenng  and  cuntnils)  that  permit  marine  gas 
turbines  to  bum  heavy  residua!  fuel-oils 
(ASTM  grades  5  and  b  or  equivalent); 

Technical  Nole.—ASTM  grade  5  residual 
fuel-oil  has  a  mavimum  kinemaUc  viscosity  of 
H!  centistrnkfs  at  50'C  |122'F)  KinemaUc 
viscosity  is  measured  by  the  Saybolt-furol 
viscosimeter  (the  measures  the  time  in 
seconds  for  00  cc  of  the  oil  to  pass  through 
the  furoi  orifice! 

(ivj  Technical  data  for  high-temperature 
(above  700*C  gas  temperatun^}  heat 
Bxchrtngers  ffir  preheating  compressor  exit 
air. 

(v)  Technical  data  for  lightweight,  compact 
combined  gas  turbine  and  steam  (COCAS) 
systems  having  heal  recovery  rates  of  more 
than  40.000  BTU/hr  per  cubic  foot  of  waste 
heat  twller  volume  or  more  than  lOOO  BTU/hr. 
per  pound  of  waste  heal  boiler  weight, 
designed  for  use  with  gas  turbine  engines  for 
marine  propulsion  or  shipUwird  power 
generation 

4.  In  Supplement  No  1  to  5  399 1  (the 
Commodity  Control  List).  Commodity 
Group  0  (Metal-Working  Machiioery). 
ECCN  1066A  is  amended  by  adding  a 


NOTE  to  the  end  of  pargraph  (cj  to  read 
as  follovvs: 

lOeeA    Specially  designed  or 
modified  equipmenU  tools,  dies,  molds, 
fixtures  and  guagps  for  the  manufacture 
or  inspection  of  aircraft  and  aircraft- 
deinved  gas  turbine  engines:  specially 
designed  components  and  accessories 
therefore. 


ECCN  1355.^     Equipment  for  the 
manufacture  or  testing  of  electronic 
compooents  and  materials:  and  specially 
designed  components,  accessories  and 
"speciaUy  designed  software"  therefor. 


List  of  Equipment  Controlled  by  ECCN 
1086  A 

(c)  •  •  • 

Nole. — This  paragraph  fc)  controls  only 

broaching  machines  specially  designed  for 
the  manufacture  of  aircraft  or  aircraft  denved 
Edfe  turbme  engines,  and  not  general  purpose 
broaching  machines  specially  adapted  for 
that  purpose. 

5.  In  Supplement  No  1  to  5  399  1  (the 
Commodity  Control  List),  Commodity 
Group  3  (General  Industnal  Equtpment), 
ECCN  1354A  is  amended  by  revising  the 
phrase  "digitally  controlled"  to  read 
'"stored  program  controlled"  in 
paragraph  (h)  of  the  .advisory  Note  for 
the  People's  Republic  of  China. 

6.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List).  Commodity 
Group  3  (General  Industnal  Equipment), 
ECCN  1355A  is  amended  by  revising  the 
words  "digital  control "  that  appear  in 
paragraph  (bHl|(viii)  to  read  "stored 
program  control"'; 

By  revising  the  word  "microcircuils" 
that  appears  in  paragraph  (b)(5) 
mtroductory  text  to  read  "integrated 
circuits"; 

By  revising  the  phrase  "see  Technical 
Note  3  below"  in  paragraph  (b)(2)(vii)  to 
read  "see  Nole  1  following  paragraph 
(b)iar: 

By  adding  new  Notes  1  and  2  after 
paragraph  lb)(5)|iv): 

By  adding  ";  or"  after  the  reference  to 
"24  lermmais"  in  paragraph  (b)(7](ii)(L-) 
and  removing  ";  or"  that  appears  after 
the  Note  following  paragraph 

(b)(7){ii)(c). 

By  redesignating  Technical  Nole  1  and 
Technical  Note  2  that  appear  after 
paragraph  (b)(7)(ii)((/)  as  an 
undesignated  Technical  Nole  and  NOTE 
1  as  set  forth  below; 

By  redesignating  the  .NOTEIhat 
appears  after  nev%  ly  designated  NOTE  1 
as  NOTE  2  as  set  forth  below; 

By  revising  paragraph  (m)  and  (o)  of 
the  "Advisory  Nole  for  the  Peoples 
Republic  of  China,"  to  read  as  set  forth 
below;  and 

By  revising  the  word  "micro-circuits" 
that  appears  in  paragraph  (v)  of  the 
Advisory  Note  for  the  People's  Republic 
of  China"  to  read  "integrated  circuits". 


Ust  of  Equipment  ContTDlled  by  ECCN  1336A 

(b)  •   •  • 

(5) "  •  • 

(IV)  •   '  • 

Notes. — 1.  General  purpose  resistance  t\-pe 
spot  welders  arm  not  covered  by  paragraph 
[b|(5), 

2.  Thermal  compression  bonder*,  also 
known  as  nailhead  bonders,  are  controlled 
under  the  terms  of  this  ECCN. 


(7).    .    . 

(Ill  •    *    • 

[d]  Measurt^menl  of  n^e  umes,  fall  bmes 
and  edge  placement  times  *  *   ' 

Technical  Nole. — The  terms  ■■integrat€^d 
c:irt:uil"  and  "assembly"  are  defined  m  ECCN 
1564  A 

Notes. — 1  Test  equipment  that  is  not  of  a 
general  purpose  nature  and  that  is  specially 
designed  for.  and  dedicated  to,  testing 
"assemblips"  or  a  class  of  "assemblies"  lor 
home "   '  ' 

2.  Test  equipment  that  is  not  of  a  general 
purpose  nature  and  that  is  specially  designed 
for,  and  dedicated  to.  testing  electronic 
components,  "assemblies,"  and  integrated 
circuits  *   '   ' 

(m)  Mask  fabncauon  equipment  using 
photo-optical  methods  that  was  either 
commeraally  available  before  January  1. 
1960,  or  has  a  performance  no  tictter  than 
such  equipment; 

(ti)  Photo-optical  contact  and  proximity 
mask  align  and  expose  equipment  defined  in 

Note  4(fl.  and  projection  aligners  that  can 
produce  pattern  si7.es  no  finer  than  3 
micrometers. 


7.  In  Supplement  No.  1  to  5  3991  {the 
Commodity  Control  Last).  Commodity 
Group  3  (General  Industrial  Equipment). 
ECCN  1356A  is  amended  by  revisixig  the 
heading  of  the  entry  and  by  adding  a 
new  NOTE  to  appear  after  the  heading, 
as  follows: 

ECCN  1356A     Equipment  speciaUy 
designed  or  incorporating  modiftcations 
for  the  continuous  coating  of  polyester* 
base  magnetic  tape  controlled  by  EXICN 
1572A,  and  speciaUy  designed 
components  therefor. 

Nole.— This  ECCN  does  not  control  general 
purpose  contmuQUE  coating  equipment. 

8  In  Supplement  No.  1  to  j  399.1  fthe 
Commodity  Control  List),  Commodity 
Group  3  (General  Industrial  Equipmentl. 
ECCN  1358A  is  amended  by  revising  the 
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heading  of  the  entry  and  the  "Definitive 
Ljst  of  Machinery  and  Equipment 
Controlled  by  ECCN  1358A",  as  follows: 

ECCN  1358A     Equipment  specially 
designed  for  the  manufacture  or  testing 
of  devices  and  assemblies  thereof 
coDtroUed  by  ECCN  1588A  or  magnetic 
recording  media  described  in  ECCN 
157Z.^  and  spedaUy  designed 
components  therefor. 


Definitive  List  of  Machinery  and  Equipment 
Controlled  by  ECCN  U58A 

TvchnicaJ  Note.— For  this  ECCN  13MA, 
Bingle  aperture  forma  described  in  paragraph 
(bl  of  ECCN  1588A  with  a  maximum 
dimension  less  than  0.76  mm  (30miU|  are 
considered  controlled  types 

I'll  Equipment  for  the  manufacture  of  singi*; 
and  muiti-ap«rture  forma  controlled  by 
paragraph*  ibj.  (c|  or  (d|  of  ECCN  156aA.  as 
follows: 

(1|  "Automatic"  presses  lo  produce 
controlled  types; 

f2)  Press  die*  to  produce  controlled  types, 

(31    AuJomaiic"  equipment  for  monitonna. 
grading,  sorting,  exercising  or  testing  of 
cor.troiied  types; 

fb|  Equipment  for  the  manufacture  of  thin 
f:lm  storage  or  switching  devices  having 
square  hysteresis  loops  and  "automate  ' 
eq'iipmenl  for  momtonng,  grading,  sorting. 
exercising  or  testing  devices  contmlif^d  Sy 
paraaraph  ie)  of  ECCN  ISSRA. 

|ri    Automatic"  equipment  for  monitormg. 
enercTsmg  or  testing  assemblies  of  devices 
controlied  by  parag."aph  (bl-  (c),  Ui)  or  |e|  of 

ECCN  isea.^. 

id)  Equipment  that  Incorporates  specially 
designed  modifications  for  the  application  of 
magnetic  coating  to  flexible  disk  recording 
media  with  a  "packjng  densfty"  exceeding 
2,4e0  bits  per  cm  (8.250  bits  per  inch): 

Note.— This  ECCN  135aA  does  not  c<jntrul 
general  purpose  coaling  equipment. 

ie]  Equipment  specially  designed  for  the 
application  of  magnetic  coating  to  non- 
flexibie  fngidl  disk  type  recordina  media  as 
desc.nbed  in  paragraph  |d|  of  ECCN  1572.\; 

tfl  Stored  program  controlled  equipment  for 
muni.tnnng,  grading,  exercising  or  testing 
r^'-.ording  media  other  than  tape,  controlled 
by  paragraph  ld|  of  ECCN  1572A. 

Nets  1. — The  term  "automatic"  refers  lo 
machinery  not  requiring  the  assistance  of  a 
human  operator  to  complete  ;t9  "functionls)" 
during  each  complete  cycle  of  operations. 

Note. — The  tprm  "functionisl"  does  not 
include  th^  initial  loading  or  final  unloading 
of  material  from  the  machine 

(Advisory)  Note  2.— Licenses  are  likely  to 
be  approved  for  export  to  sati9factor\  end- 
users  m  Country  Croups  QWY  of  equipment 
controlled  by  paragraph  (d)  above,  provided 
that: 

fa)  The  equipment  is  used  for  a  legitimate 
civil  end-use  and  is  reasonable  for  that  use; 

(b)  Reserved,  and 

Ic)  The  equipment  cannot  produce 
recording  media  for  computer  flexible  disk 
cartridges  exceeding  a  "gross  capacity"  of  17 
million  bits. 


(Advisory)  Note  3  for  the  People's  Republic 
of  China. — Lcenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  in  the 
People  8  Republic  of  China  of  the  following 
equipment 

(aj  "Automatic  ■  equipment  for  monitoring 
grading,  exercising  or  testing  recording  media 
controlled  by  paragraph  (d|  of  ECCN  15':'2A 
having  the  following  characlenstics: 

|1)  For  digila!  recording  tape,  a  maximum 
recording  density  of  less  than  3,837  bits  per 
cm;  or 

[2)  For  analog  recording  tape,  a  coating 
thickness  greater  than  Z-54  micrometers: 

lb)  Diskette  unit  test  equipment. 

9.  In  Supplement  No.  1  lo  5  3M  1  (the 
Commodity  Control  List).  Commodity 
Group  3  (General  Industrial  Equipment), 
ECCN  1372A  IS  amended  by  adding  a 
Technical  Data  paragraph  after  the 
Special  Licenses  Available  paragraph  to 
read;  "Technical  Data  Exports  of 
certain  related  technical  data  require  a 
validated  license  to  all  destinations 
except  Canada  (see  S  379.4{d)|23))." 

10.  In  Supplement  No.  1  to  5  399,1  (the 
Commodity  Control  List).  Commodity 
Group  4  (Transportation  Equipment), 
ECCN  1431A  IS  amended  by  adding  a 
Technical  Data  paragraph  after  the 
Special  Ljcensf'S  Available  paragraph  to 
read  as  set  forth  betow  and  by  revising 
the  Notes  and  .Advisory  Note  that 
appear  after  the  Technical  Data 
paragraph  to  read  as  set  forth  below: 

I431A     Marine  gas  turbine  engines 
(marine  propulsion  or  shipboard  power 
generation  engines),  whether  originally 
designed  as  such  or  adapted  for  such 
use,  and  specially  designed  components 
therefor. 

Technical  Data:  Exports  of  certain 
technical  data  relating  to  marine  gas  turbine 
engines  and  components  thereof  require  a 
validated  license  to  all  destmaltons  except 
Canada  (see  {  37g  4ld|(22)). 

Notes. — 1  Control  of  aero  or  Industrial  gas 
turbine  engmes  and  their  specially  designed 
components  that  have  been  adapted  for 
marine  propulsion  or  shipboard  power 
generation  does  not  re-control  (or  conlwl.  for 
induBtial  gas  turbine  engines)  the  unmodified 
version  of  such  engines  and  their  specially 
designed  components  (see  also  ECCN  1W0A|. 

2.  Shipboard  power  generation  does  not 
Include  offshore  piaiforro  applications. 

(Advisory)  Note  3  —Licenses  are  likely  lo 
be  approved  for  export  lo  satisfactory  and 
end-users  in  Country  Groups  QWY  of  engines 
and  their  specialty  designed  components 
covered  by  this  ECCN  for  non-manne 
propulsion  or  non-shipboard  dvjl  end  use, 
provided  that: 

(a)  The  numbers  to  be  exported  are 
appropnate  for  the  stated  end-use; 

(b)  Only  the  minimum  necessary  technical 
data  for  operation,  maintenance  and  repair 
are  transferred:  and 

(c)  None  of  the  following  technical  data  are 
transferred: 


[  1 1  Technical  data  that  are  commim  lo 
aero-engine  technical  data  controlled  by 
S  3794fd||i|  and  thai  are  not  descnbed  under 
Note  e  In  ECCN  1460 A, 

(2)  Technical  data  for  liquid-cooled  turbine 
blades  or  vanes  and  nozzles  capable  of 
operating  in  hot  gas  temperature 
environments  greater  than  1.000'C  and  their 
associated  systems. 

TeGhoicat  Note. —  Assooated  systems"  are 
closely  connected  to  the  engine  and  consist 
of  the  specially  designed  cooling  fluid  and 
fuel  control  systems,  pumps,  condensers  and 
fluid  punfication  systems, 

(3)  Technical  data  for  fuel  nozzles, 
combustors  and  gas  turbine  engine  mounted 
fuel-handting  systems  (fuel  pumping, 
metering  and  controls)  that  permit  marme  gas 
turbines  to  bum  heavy  residual  fuel  oils 
(ASTM  grudes  5  and  0  or  equivalent); 

Tachnical  Note.— ASTM  grade  S  residual 
fuel  oil  has  a  maximum  kinematic  viscosity  of 
81  centistntkes  at  SO'C  (122T1.  and  ASTM 
grade  6  residual  fuel  oil  has  a  kinematic 
viscosity  range  of  92  to  ft^lfl  centistrokes  at 
50'C  (122'F)-  Kinematic  viscosity  is  measured 
by  the  Sayboll  furol  viscosimeter  (the  (est 
measures  the  time  in  seconds  for  60  cc  of  the 
oil  lo  pass  through  the  fuml  orifice  J. 

{4)  TerJtntcal  data  for  high-temperature 
(above  700*C  gas  temperature)  heat 
exchangers  for  preheating  compressor  exit 
atn 

(5)  Technical  data  for  lightweight,  compact 
combined  gas  turbine  and  steam  ICOGAS) 
systems  having  beat  recovery  rales  of  more 
than  40.000  BTU/hr.  per  cubic  foot  of  waste 
heat  boiler  volume  or  more  than  1000  BTt'/hr 
per  pound  of  waste  heat  bc<ler  weight, 
designed  for  use  with  gas  turbine  engines  for 
manne  propulsion  or  shipboard  power 
generation. 

Note  4. — Corv- section  modules  and 
speaally  designed  components  covered  by 
ECCN  1460A  shall  be  treated  under  the 
pro\'lsions  of  thai  ECCN.  even  if  the  gas 
turbine  aero-engine  has  been  modified  fur  use 
in  marine  propulsion  or  shipboard  power 
generation. 

Note  S. — IReserved-l 

Note  «.—{f^e  served.  I 

11.  In  Supplement  No  1  to  fi  399.1  (the 
Commodity  Control  List).  Commodity 
Group  4  (Transportation  Equipment), 
ECCN  1460A  is  amended  by  adding  a  C 
COM  Eligibility  paragraph  after  the 
second  Note  following  the  Special 
Licenses  Available  paragraph  to  read  as 
set  forth  below; 

By  revising  the  worda  "or  in  ECCNs 
1485A.  ISOIA"  that  appear  in  paragraph 
|a)  to  read  "or  that  is  controlled  undnr 
ECCNs  1485  A.  1501A": 

By  revising  paragraph  (b)  as  set  forth 
below; 

By  adding  a  Note  after  paragraph  (b) 
as  set  forth  below; 

By  revising  paragraph  (c)  introductory 
text  as  set  forth  below; 

By  adding  "and  the  People's  Republic 
of  Qiina"  after  the  reference  to 
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Country  Groups  QSW>Z "  and  before 
the  parenthesis  at  the  end  of  paragraphs 
[c)(l)and(2); 

By  revising  the  parenthetical  text 
following  paragraph  (d)(4)  as  set  forth 
below; 

By  revising  the  reference  to  "Note  1" 
that  appears  in  Note  8  lo  read  "Note  2"; 

By  removing  the  following  entries 
from  the  list  in  Note  8  entitled  "\ 
Malenals  and  manufacturing 
procedures": 
"Metallic  coatings 
pUsma  sprayed 
other 
Ceramic  coatings." 

By  revising  the  reference  lo  "Note  1" 
that  appears  in  Note  9  to  read  "Note  2"; 
By  removmg  the  following  entry  from 
the  list  in  Note  9  entitled  "1.  Materials 
and  manufacturing  procedures,"  under 
paragraph  "A.  Rotor  heads,  containing:" 

"Elastomenc  bearings  (oscillating 
bearings  using  flexible  srathetic 
material  to  allow  the  relative  movement 
of  the  supported  parts)" 
and 

By  removing  the  following  entry  from 
the  list  in  Note  9  entitled  "I.  Materials 
and  manufacturing  procedures."  under 
paragraph  "B.  Gear  boxes,  containing": 

"Casings  without  shims  and  the 
interchangeable  bevel  gears  associated 
with  them". 

ECCN  1460.A    .\ircraft  and  belicoplers. 
aero-engines,  and  aircraft  and  beticopter 

equipment 

G-COM  Eligibility:    Commodities 
described  in  paragraphs  fb).  (c).  and  (d)  of  the 
Lut,  when  they  are  for  incorporation  into,  or 
incorporated  in.  bona  fide  "ci\il  ainTaft"  or 
"civil  belicoplers."  regardless  of  end-use. 
subject  to  the  prohibiUons  contained  in 
5  371.2(c). 

UsI  of  Nonmilitary  Eqidprnent  CootraDed  by 
ECCN  1««A 


"civil  aircraft"  or  "civil  helicopters"  only  as 

follows 

Id)'  •  • 

(4)  ■    •   • 

(Aero-engines,  APl>  or  "•helicopter  power 
transfer  systems"  that  have  any  special 
feature  designed  for  s  military  appbcalion  are 
controlled  by  the  Department  of  State  (See 
Supp.  No.  2  to  Part  370.1  For  industrial  gas 
turbine  engine  components,  see  ECCN  13"2A; 
for  manne  gas  turbine  engines,  see  ECCN 
1431A.) 


[b)  "Helicopter  power  transfer  systems" 
except  those  destined  for  use  in  civU 
heUcopters  only,  as  follows: 

That  have  been  in  civil  use  in  bona  fide 
"civil  helicopters"  for  more  than  eight  years 
(Helicopter  power  transfer  systems  in  ci\il 
use  for  more  than  eight  years  require  a 
validated  export  license  to  destinations  in 
Country  Groups  QSWYZ  and  the  People's 
Republic  of  Chine  1. 

Note.— Individual  validated  licenses  will 
be  granted  for  "helicopter  power  transfer 
systems"  destined  for  use  in  "civil 
helicopters"  where  the  systems  are  for 
replacement  in  or  servicing  of  specific 
previously  exported  helicopters,  if  all  other 
condmons  for  export  are  met. 

(c)  Gas  Turbine  engines  and  auxiliary 
power  units  (.APL's)  for  use  in  aircraft  or 
helicopters,  except  those  destmed  for  use  ui 


12.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List).  Commodity 
Group  4  (Transportation  Equipment)  is 
amended  by  removing  ECCN  4460B. 

13.  In  Supplement  No,  1  to  5  3991  (the 
Commodity  Control  Usl).  Commodity 
Group  4  (Transportation  Equipment), 
ECCN  5460F  is  amended  by  revising  the 
Technical  Data  paragraph  lo  read: 
"Technical  Data:  Exports  of  certain 
technical  data  relating  lo  civil  aircraft, 
civil  aircraft  equipment,  and  parts, 
accessories,  or  components  thereof 
require  a  validated  license  to  all 
destinations  except  Canada.  See 

5  379.4|d)|l)." 

14.  In  Supplement  No.  1  lo  S  399.1  [the 
Commodity  CUjntrol  List).  Commodity 
Group  4  (Transportation  Equipment). 
ECCN  646QF  is  amended  by  revising  the 
Technical  Data  paragraph  to  read: 
"Technical  Data-  Exports  of  certain 
lechiucal  data  relating  to  civil  aircraft 
civil  aircraft  equipment,  and  parts. 
accessories,  or  components  thereof 
require  a  validated  license  to  all 
destinations  except  Canada.  See 

(  379.4(d)(1)." 

15  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List).  Commodity 
Group  6  (Metals.  Minerals  and  Their 
Manufacturers).  ECCN  1631A  is 
amended  by  revising  the  heading  "List 
of  Magnetic  Metals  Controlled  by  ECCN 
1631A  ■  to  read  as  set  forth  below;  by 
adding  a  NOTE  to  the  end  of  paragraph 
(a)  to  read  as  set  forth  below  and  by 
correcting  the  reference  to  "2  x  10  * 
micro/ohm.  cm."  that  appears  in 
paragraph  (f)(2)(ii)  to  read  "2  x  10  *  ohm. 
cm.". 

1631A  Magnetic  metals  of  all  types  and 
of  whatever  form. 


Group  7  (Chemicals.  Metalloids. 
Petroleum  Products  and  Related 
Materials).  ECCN  1746A  is  amended  by 
removing  the  introductory  text  to  the 
"Usl  of  Polymenc  Substances  and 
Manufactures  Controlled  by  ECCN 
1746A"; 

By  revising  the  reference  to  "22.075 
mN  per  tex"  that  appears  in  paragraph 
(c](l)(i)  to  read  "22.075  N  per  tex '; 

By  revising  the  reference  lo  "970  mN 
per  lex"  that  appears  m  paragraph 
(c)(l)(ii)  to  read  "0970  N  per  texl"; 

By  adding  a  new  NOTE  after 
paragraph  (r)|2)  as  set  forth  below; 

By  adding  new  paragraphs  (k)  and  (1) 
as  set  forth  below; 

By  revising  the  words  "i.e  .  mN  per 
lax"  that  appear  in  paragraph  (a)  of  the 
Technical  Note  to  read  "i.e.,  Newtons 
per  lex";  and 

By  revising  the  words  "expressed  in 
mN  per  tex"  that  appear  in  paragaph  (b) 
of  the  Technical  Note  to  read 
""ex^jresscd  in  Newtons  per  tex". 

ECCN  174&A    Polymeric  substances 
and  manufactures  thereof,  as  described 
in  this  entry. 

Ust  of  Pol>'merlc  Substances  and 
Manufactures  Controlled  by  ECCN  1746A 


List  of  Characteristics.  Any  One  of  Which 
Qualifies  a  MeUl  for  Control  under  ECCN 
1631 A 

la)'-* 

Note. — Measurement  of  imtia!  penneability 
must  be  carried  out  on  materials  ihaU 

(a]  Have  a  thickness  betwen  0.07B  mm  (3 
mil)  and  2.54  mm  (100  miij;  and 

(b)  Are  fully  annealed. 

IB.  In  Supplement  No.  1  to  8  399.1  (the 
Commodity  Control  Ust).  Commodity 


(c)  •  *  ■ 

(21  •  •  • 

Note.— This  paragraph  (cl  includes  only 
those  heterocyclic  polyamidc  stnictores 
containing  the  benzene  ring  considered 
tj-pical  of  aromatic  compounds. 

(V)  Polymeric  products  of  butadiene,  as 
follows: 

(:|  CarlKJxyl  terminated  polybutadienr, 
hydrxixyl  terminated  polybutadiene:  thiol 
terminated  polybutadiene;  and  cyclized  1.2- 
polybutadiene, 

(2)  Moldable  copolymers  of  butadiene  and 
ai:r>'hc  acid. 

|3|  Moldable  terpolsmiers  of  butadiene. 
acryiomtnle  and  acrylic  acid  or  any  of  the 
homologs  of  3cr>'lic  aad: 

(11  Carboxvi  terminated  polyisoprene. 

(See  also  ECCN  15MA) 

17.  In  Supplement  No.  1  lo  S  399.1  (the 
Commodity  Control  Ust).  Commodity 
Group  7  (Chemicals.  Metalloids. 
Petroleimi  Products  and  Related 
Materials],  ECCN  1754A  is  amended  by 
revising  the  heading  cf  the  entr>'; 

By  revising  the  heading  and  the 
introductory  text  lo  the  "Usl  of 
Fluorocarbon  Compounds.  Materials 
and  Manufactures  Controlled  by  ECCN 
1754A"  to  read  as  set  forth  below; 

By  revising  the  reference  to  "200 
microns"  that  appears  in  paragraph 
(a)(1)  to  read  "200  micrometers '; 
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B>  revising  the  introductory  text  to 
paragraph  (b)  and  paragraph  [bl(2)  to 
read  as  set  forth  below. 

By  adding  paragraph  (bj(5)  to  read  as 
set  forth  below; 

By  revising  paragraph  (c)(lj  to  read  as 
set  forth  below: 

By  adding  a  parenthetical  statement 
after  paragraph  (clf4)|ii)  to  read  as  set 
forth  below:  and 

By  revising  the  reference  to  "18^ 
hters"  that  appears  in  the  Advisory  Note 
to  read  "19  liters". 

ECCN'  1754A    Fluorinaled  compounds, 
materials  and  manufactures  as  described 
in  this  entry. 


List  of  Fluorinated  Compounds.  Materials 
ar.d  Mdnufticlures  Controlletl  by  ECCN 
i:54A 

Fluorinated  compounds,  mat«nal9  and 
.Tidr.-jfdctures.  as  follows: 

fbj  Ptjlymenc  materials  and  mteraiedJates. 
unprocessed,  as  follows: 

I'Z]  FluoroeUatomenc  compounds 
composed  of  at  least  95'*  of  a  combinalirjn  of 
?wo  or  more  of  the  following  monomers, 
•e'ranuorae'.hylene,  chlorolnfluoroethylene 
vinylidene  fljonde.  hexafluoropropylene, 
hromotnfluoroethylene, 
ludotrinuoroethylene. 
perfluoromeihylvmylether  and 
perflLiorapropoxypropylvtnylether 


(5)  Fluonnated  sihcone  rubber  and 
intermediates  for  their  production  contBining 
lirt  or  more  of  combined  fluonne; 

Icl  •  ■  • 

(i|  Grffases.  lubricants  and  dielectric, 
damping  and  flotation  fluids  made  of  ai  least 
85^  of  any  of  the  maienaU  m  paragraph  (a) 
or  (b)  above; 


(4)  •  •  • 
(I'l  •  •  ' 
iFor  hydraulic  fluids  using  these  etemenis. 

see  also  ECCN  t702A.| 

18.  In  Supplement  No.  1  to  5  3991  (the 
Commodity  Control  List),  Commodity 
Group  8  (Rubber  and  Rubber  Products), 
ECCN  1801A  18  removed. 

19,  In  Supplement  No.  1  to  §399.1  (the 
Commodity  Control  List),  Commodity 
Group  a  (Rubber  and  Rubber  Products), 
ECCN  6899G  ts  amended  by  revismg  the 
heading  of  the  entry  to  read  "Other 
rubber  and  rubber  products,  n.e.a.. 
except  those  controlled  by  ECCNa 
■1746A  and  1754A."     ■• 

Ds'ed  September  8. 19B8 
Michael  E.  Zacharia. 
Ass.siant  Secretary  for  Export 
Ad.Tmistratjon 
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1$CFRPan399 

IDocfcel  No.  80S1S-61 181 

Corrections,  Clarifications  and 
Conforming  Changes  to  the  Export 
Administration  Regulations 

agency:  Bureau  of  E.xport 
Administration.  Commerce. 
AcnON:  Final  rule. 

summary:  This  document  makes 
corrections  and  conforming  changes  to 
the  Export  Administration  Regulations 
( 15  CFR  Parts  368-31?9)  that  are  based  on 
final  rules  previously  published  in  the 
Federal  Register.  An  effective  date  thai 
was  inadvertently  omitted  from 
"Reduction  in  Export  Control  for 
Bromine  Chemicals"  (51  FR  37907.  Oct. 
27,  1966)  IS  added-  Most  of  the 
information  contained  in  "Clanfication 
of  Validated  License  Requirement  for 
Certain  Analytical  Instruments 
Controlled  under  1565A"  (52  FR  405.  Jan. 
6.  1987)  is  modified  to  apply  to  all 
instruments  with  signal  processmg.  and 
not  just  Founer  Transform  Infra-Red 
Spectrometers  and  Founer  Transform 
Nuclear  Magnetic  Resonance 
Spectrometers.  That  information  is 
added  as  regulatory  text  under 
Interpretation  1  in  Supplement  No.  1  to 
15  CFR  399,2 

EFFCcnvE  DATES:  Amendment  2  (adding 
the  effective  date  to  the  "Bromine 
Chemicals"  document  published  Oct.  27. 
1986  amending  Interpretation  24  of 
Supplement  No.  1  to  8  399.2)  is  effective 
October  27.  1966;  and  Amendment  3  (to 
Interpretation  1  of  Supplement  No.  1  to 
5  399.2)  IS  effective  September  14.  1988, 
FOR  FURTHER  INFORMATION  CONTACT 
John  Black  or  Patricia  Muldonian,  Office 
of  Technology  and  Policy  Analysis, 
Bureau  of  Export  Administration. 
Telephone:  (202)  377-2440. 
SU^Pt^MEHTARV  INFORMATION: 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
l[a)  of  Executive  Order  12291.  and  it  is 
not  subject  to  the  requirements  of  that 
Order  Accordingly,  no  preliminary  or 
Hnal  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2  Section  13(a)  of  the  Export 
Administration  Act  of  1979  (FAR),  as 
amended  (50  L'.S.C  app.  2412(a)), 
exempts  this  rule  from  all  requirements 
of  section  553  of  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C.  553). 
including  those  requiring  publication  of 
a  notice  of  proposed  rulemaking,  an 
opportunity  for  public  comment,  and  a 


delay  in  effective  date.  This  rule  is  also 
exempt  from  these  APA  requirements 
because  it  involves  a  foreign  and 
military  affairs  function  of  (he  Lfnited 
Stales.  Section  13(b|  of  the  EAA  does 
not  require  that  this  rule  be  published  in 
proposed  form  because  this  rule  does 
not  impose  a  new  control.  Further,  no 
other  law  requt.'es  that  notice  of 
proposed  rulemaking  and  an  opportunity 
for  public  comment  be  given  for  this 
rule.  Accordingly,  it  is  being  issued  in 
final  form.  However,  as  with  other 
Department  of  Commerce  rules, 
comments  from  the  public  are  always 
welcome.  Written  comments  (six  copies) 
should  be  submitted  to:  Joan  Maguire. 
Office  of  Technology  and  Policy 
Analysis.  Bureau  of  Export 
Administration.  Department  of 
Commerce.  P  O,  Box  273.  Washington. 
DC  20044. 

3  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  or  by  any  other  law,  under  sections 
603(a)  and  604(d)  of  the  Regulatory 
Flexibility  Act  (5  U.S  C.  603(al  and 
b04ta))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  This  rule  mentions  collections  of 
information  that  are  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
seq.).  This  collection  has  been  approved 
by  the  Office  of  Management  and 
Budget  under  control  number  0625-0001 

5.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
lo  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
13612, 

List  of  SubjecU  in  IS  CFR  Part  399 

Exports.  Reporting  and  recordkeeping 

requirements. 

Accordingly.  Part  399  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  368-399)  is  amended  as  follows: 

PART  399— (AMENDED) 

1.  The  authority  citation  for  15  CFR 
Part  399  continues  to  read  as  follows- 

Authority:  Pub  L  9&~72,  93  Slat  503  ISO 
U.SC  app,  2401  €t  seq.).  as  amended  by  Piib. 
L  97-145  of  December  29. 1981  and  by  Pub  1^ 
9»-fl4of  )uly  12.1985;  E.0  12525  of  Inly  12. 
1985  (50  FR  211757.  July  16.  1965);  Pub.  I,  95- 
2^3  of  Dectmber  28. 1977  (50  U.S.C  1701  el 
9tfq  \:  E.O  12532  of  September  9. 1965  (50  FR 
36881,  September  10, 1985),  as  affected  by 
notice  of  September  4. 1988  (51  FR  31926. 
September  ft,  19861;  Pub.  L  99-440  of  October 
2  1986  (22  U  S  C  5001  et  seq  1;  E-O-  12571  of 
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Oclober  27. 1986  [51  FR  39505.  October  29. 
l^ftfi)  and  Pub  L  100-418  of  August  22,  1988- 

2.  In  "Bromine  Chemicals;  Reduction 
in  Export  Control"  amending  {  399.2. 
Supplement  1,  Interpretation  24, 
published  in  the  Federal  Renter  on 
October  27.  1966;  On  page  37908.  in  the 
first  column.  "Effective  Date:  October 
27, 1986"  is  added  to  appear  before  the 
"For  Further  Information  Contact" 
paragraph. 

3  The  existing  text  in  Interpretation  1 
in  Supplement  No.  1  to  §  399.2  is 
designated  as  1  and  the  heading 
'Wucloor  non-proliferation  controls"  is 
added  (the  introductory  text  is 
republished).  Text  is  added  as  No.  2  to 
the  end  of  Interpretation  1  In 
Supplement  No.  1  to  5  399.2  lo  read  as 
si'I  forth  below. 

Supplement  No.  1  to  §399-2— 
Interpretations 

Intfrpretatton  J  Electronic  Computers  and 
Related  Equipment  (ECCN  156SA) 

\.  Nuclear  non-proliferation  controls.  The 
following  equipment  is  subject  to  nuclear 
non-proliferation  controls: 

2  Digital  computers  or  related  equipment 
dessgned  or  modified  for  signal  processing- 
ECCN  1565A  releases  from  control 
"embedded"  and  "incorprated"  "digital 
computers'  or  '  related  equipment"  that  meet 
the  requirements  specified  in  paragraphs 
lh|121|i)  and  lhll2)lu)  under  the  "List  of 
Electronic  Computers  and  Related  Equipment 
Conirolled  by  ECCN  156SA "  on  the 
Commodity  Control  IjsI  |15  CFR  399.1, 
Supplement  No.  1 ).  However,  if  the  "digital 
computer"  or  "related  equipment"  is  designed 
or  modified  for  "Bignai  processing. '  the 
decontrol  provisions  of  paragraphs  |h)(2)(i) 
and  (h)12)[U)  do  not  apply— le,.  i(  the  "signal 
processing"  function  in  a  digilai  computer  or 
related  equipment  i6  implemented  m 
hardware,  the  computer  or  related  equipment 
IS  not  released  from  control  under  these 
paragraphs.  However,  if  the  "signal 
processing"  function  is  implemented  only 
through  software,  the  computer  or  related 
equipmenl  is  released  from  control,  provided 
the  other  requirements  of  paragraphs  (h)(2)|  i) 
and  (h)(2)(ii)  are  met 

'Signal  processing"  software  is  controlled 
i.'i  Supplement  No.  3  lo  15  CFR  Part  379. 
However  paragraph  {al(3Hu)  under  the  "Lis! 
of  Software  Sub)ect  to  Supplement  No  3  lo 
Part  :^"9"  exempts  from  Supplement  No.  3  the 
mmimum  "signa!  processing  '  software 
nece88ar>  to  perform  the  function  for  which  a 
decontroiied  piece  of  equipment  was 
designed,  if  the  software  is  in  machine 
executable  form  (obteci  code)  and  supplied 
with  the  equipment  This  software  may  be 
exported  with  the  equipment  under  General 
License  GTDR  to  all  destinations,  except 
those  m  Country  Croups  S  and  Z.  without 
uTitten  assurance 

Therefore,  instruments  that  perform  "signal 
processing"  are  classified  under  ECCN  5599G 
on  the  Commodity  Control  Usi  |15  CFR  399  1 
Supplement  No  1)  when  they  contain 


"embedded"  or  "incorporated"  "digital 
computers"  or  "related  equipment"  that  meet 
the  requirements  of  paragraphs  (h)(2)lil  and 
(h)(2)(ii)  of  ECCN  1565A  and  the  "signal 
processing"  function  is  implemented  in 
software,  not  hardware  The  minimum 
software  necessary  to  make  this  equipment 
perform  the  funcUon  for  which  it  was 
designed  may  be  exported  with  the 
equipment  under  General  License  GTOR  lo 
all  destinations,  except  those  in  Country 
Groups  S  and  Z. 

Dated:  September  8, 1988, 
Michael  E.  Zaduria. 
Assistant  Secretari'  for  Export 
Administration. 
[FR  Doc  66-20799  Filed  9-13-88:  8:45  am] 

BILUNO  COOC  SS1&-0T-II 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

(T.D.  8220} 

Tranaltlon  Rules  for  Certain  Qualified 
Buslneas  Units  Ualng  a  Profit  and  Loss 
Method  of  Accounting  for  Tax  Years 
Beginning  Before  January  1, 1987 

agency:  Internal  Revenue  Service. 

Treasury. 

action:  Correction  to  temporary 

regulations. 

SUMMARY:  This  document  contains  a 
correction  to  temporary  regulations  that 
were  published  in  the  Federal  Register 
for  Tuesday.  August  25. 1988  (53  FR 
32384).  T.D.  8220  issued  temporary 
regulations  relating  to  transition  rules 
for  branches  of  United  Stales  persons. 
i.e..  qualified  business  units  (QBUs), 
which  used  a  profit  and  loss  method  of 
accounting  prior  lo  the  enactment  of  the 
Tax  Reform  Act  of  1986  and  do  not  elect 
(or  are  nol  required]  to  use  the  United 
States  dollar  approximate  separate 
transactions  method  for  taxable  years 
beginning  after  December  31. 1986. 
EFFECTIVE  DATE:  This  correction  is 
effective  August  25. 1988. 
FOR  FURTHER  INFORMATION  CONTACT. 

David  Rosenberg  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel. 
Internal  Revenue  Service.  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224  Attention:  CC:LR:T  (INTL-392- 
88)  (202-^34-5406,  not  a  toll-free  call. 
8UPm£MENTARY  INFORMATION: 

Background 

On  August  25,  1988,  the  Federal 
Register  pubhshed  (53  FR  32384) 

Treasury  Decision  S020  which  set  forth 
transition  rules  for  certain  qualified 


business  units  using  a  profit  and  loM 
method  of  accounting  for  tax  years 
beginning  before  January  1. 1987.  The 
text  of  the  temporary  regulations  also 
served  as  the  text  for  a  notice  of 
proposed  rulemaking  that  was  published 
at  page  32405  in  the  proposed  rules 
section  of  the  same  issue  of  the  Federal 
Register. 

Need  For  Correction 

As  published.  T.D.  8020  contained  a 
typographical  error  This  document 
corrects  that  error. 

Correction  Of  Publication 

Accordingly,  the  publication  of 
temporar>'  regulations  (T.D.  8020).  which 
was  the  subject  of  FR  Doc.  88-19190,  is 
corrected  as  follows: 

Paragraph  1.  On  page  32386,  column  1. 
line  20  of  8  1.987-lT(a)[l).  which  reads, 
"such  QBUs  must  account  for  use  the"  is 
removed  and  the  language  "such  QBUs 
must  use  the"  is  added  in  its  place- 
Dale  D.  Goode. 

Chief.  Technical  SecUor.  Legislation  and 
Regulations  Division. 
[FR  Doc.  88-20910  Filed  &-t3-8e;  8:45  am) 

nUJNG  CDDC  4tM-01-« 


26  CFR  Parts  1,  501,  504. 505,  506,  507 
511,512,  518.  519.  and  602 

[JXi.  82281 

Allocation  and  Apportionment  of 
Interest  Expense  and  Certain  Other 
Expenses 

AGENCY:  Internal  Revenue  Senice. 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  provides 
tcmporar>'  Income  Tax  Regulationfi 
relating  to  the  allocation  and 
apportionment  of  interest  expense  and 
certain  other  expenses  for  purposes  of 
ihe  foreign  tax  credit  rules  and  certain 
olher  international  tax  provisions.  These 
regulations  pro«de  the  public  with 
guidance  necessary  to  comply  with  the 
Tax  Reform  Act  of  1986.  In  addition. 
regulations  under  tax  conventions  with 
Austraha.  Belgium.  Netherlands,  japan. 
United  Kingdom.  Finland.  Italy.  New 
Zealand,  and  Canada  have  been 
removed  as  obsolete- 
EFFECnVE  DATE:  These  regulations  are 
effective  for  taxable  years  beginning 
after  December  31. 1986.  In  general. 
these  temporary  regulations  apply  to  the 
allocation  and  apportionment  of  interest 
expense  and  certain  other  expenses  for 
taxable  years  begirming  after  December 
31, 1986.' 
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POA  njfrTHER  MFOMiATION  OOfrTACT 

Regarding  the  allocation  and 
apportiomnent  of  interest  expense. 
David  Merrick,  and  regarding  the 
allocation  and  apportionment  of  other 
expenaes.  Carl  Cooper,  both  of  the 
Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel.  Internal  Revenue 
Service,  1111  Constitution  Avenue.  .VW.. 
WashmRton.  DC  20224  (Attention 
CC  LR:T)  [David  Merrick.  202-S66-627B: 
Carl  Cooper.  202-634-^5406.  not  a  toll- 
free  call}. 

SUPPLfMEHTARV  (NFOMMATIOIC 

Paperwork  Reduction  Act 

These  regulations  are  being  issued 
without  pnor  notice  and  public 
procedure  pursuant  to  the 
.Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  affirmative 
elections  contained  in  these  regulations 
have  been  reviewed  and.  pending 
receipt  and  evaluation  of  public 
comments,  approved  by  the  Office  of 
.Management  and  Budget  (OMB)  under 
control  number  1545-1072.  The 
estimated  annua!  buden  per  respondent 
13  10  minutes- 

This  estimate  is  an  approximation  of 
•he  average  time  expected  to  be 
necessary  to  make  the  affirmative 
elections,  it  is  based  on  such 
information  as  is  available  to  the 
Inremal  Revenue  Service.  Individual 
respondents  may  require  greater  or  less 
t:.-ne,  depending  on  their  particular 
circumstances. 

For  further  information  concerning 
these  affirmative  elections,  and  where  to 
sutimtt  comments  on  these  elections  and 
the  accuracy  of  the  estimated  burden, 
and  suggestions  for  reducing  this 
burden,  please  refer  to  the  preamble  to 
the  cross-reference  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register 

Background 

This  document  contains  temporary 
Income  Tax  Regulations  (26  CFR  Part  1) 
under  sections  seifb).  883(a).  863(b).  and 
864(el  of  the  Internal  Revenue  Code  of 
1986.  The  temporary  regulations  are 
issued  under  the  authority  contained  in 
sections  seifb)  (28  U.S.C  e8l(b)).  883(a) 
(26  US.C.  8e3(a|).  8e3(b)  (26  U  SC, 
863(b)).  864(e)  (26  U.S.C.  a64(e)I.  865(i) 
(26  U.S.C  B65(i)).  7701(0  {26  U-S.C 
7701(0).  and  7805  (26  U.S.C  7805)  of  the 
Internal  Revenue  Code  of  1986. 
Proposed  regulations  that  would 
implement  section  e64(e)  were  published 
m  the  Federal  Register  at  52  FR  34560  on 
September  11. 1987. 


Need  for  Temporary  RegulatioiM 

The  proper  application  of  section 
B64|e)  depends  upon  the  Interna! 
Revenue  Service  s  detailed 
specifications  of  the  manner  in  which 
the  requirements  of  the  statute  will  be 
administered.  These  regulations  are 
necessary  to  provide  taxpayers  with 
immediate  guidance  tn  the  application  of 
section  884(el.  ."Xccordlngly.  good  cause 
13  found  to  dispense  with  notice  and 
public  procedure  pursuant  to  5  U.S.C. 
5S3(b)  and  the  delayed  effective  date 
requirement  of  5  U.S.C  553(d) 

ExpUoatioo  of  Provisions 

Statutory  Provisions 

The  Tax  Reform  Act  of  1986  revised 
the  rules  for  the  allocation  and 
apportionment  of  interest  and  other 
expenses  for  purposes  of  the 
international  tax  provisions  Section 
a64(el(2)  generally  requires  taxpayers  to 
allocate  and  apportion  interest  expense 
on  the  basis  of  assets.  Furthermore, 
section  864(ej(4)  requires  an  ad)ustment 
for  earnings  and  profits  to  the  tax  book 
value  of  the  stock  of  certain 
corporations  owned  by  the  taxpayer  for 
purposes  of  appurtioning  expenses, 
including  interest,  on  the  basis  of  assets. 

Section  864iel  [1}  and  (5)  provides 
special  rules  that  apply  m  allocating  and 
apportioning  interest  expense  in  the 
case  of  an  affiliated  group  of 
corporations,  as  defined  m  the 
rpguIaUons  Interest  expense  of  each 
member  is  allocated  and  apportioned  on 
the  basis  of  apportionment  fractions  thai 
are  computed  as  if  all  members  of  the 
group  were  a  single  corporation.  The 
section  1504  definition  of  an  affiliated 
group  IS  modified  for  purposes  of  section 
a64(e)  to  include  within  the  affiliated 
group  section  936  corporations 

Section  864fe)(3)  provides  rules  for  the 
treatment  of  tax  exempt  income  and 
assets  in  allocating  and  apportioning 
expenses  generally 

Section  1215(c)  of  the  Tax  Reform  Act 
of  1986  provides  transition  rules  in 
allucating  and  apportioning  mterest 
expense  on  the  debt  outstanding  on 
November  10,  1985. 

Section  864(eJ(8J  provides  in  general 
that  expenses  other  than  mterest  which 
are  not  directly  allocable  and 
apportionable  to  any  specific  income 
producing  activity  or  property  shall  be 
allocated  and  apportioned  as  if  all 
members  of  the  affiliated  group  were  a 
single  corporation 

Affiliated  Croup  Apportionment 

Generally 

Section  1.8ei-8(a)(2)  provided  thai,  if 
an  affiliated  group  of  corporations  joins 
in  filing  a  consolidated  return  under 


section  1501,  the  provisions  of  8  1  861-6 
are  to  be  applied  separately  to  each 
member  in  that  affiliated  group  for 
purposes  of  determining  such  member's 
taxable  income. 

TTiis  provision  is  revised  in  S  1  861- 
8T(a)(2)  to  reflect  the  existence  of  new 
section  064(6). 

Section  1  8ei-6(b)(31  provided  that 
expenses  which  are  related  to 
supportive  functions  (such  as  overhead, 
general  and  administrative,  and 
supervisory  expenses)  may.  in  some 
r^ses.  be  allocated  and  apportioned 
along  with  other  expenses  to  which  Ihey 
relate  and  which  are  more  directly 
attributable  to  specific  income 
producing  activities  or  property.  This 
provision  is  amended  in  S  1.8ei-eT(b)(3) 
to  stale  thai  such  expenst'S,  if  they  are 
allocable  and  apportionable  under 
section  864(e)(6]  may  not  be  allocated 
and  apportioned  by  reference  only  to 
classes  of  gross  income  and  expenses  of 
the  member  of  the  affiliated  group  that 
incurred  the  expense. 

Asset  Method  Apportionment  Generally 

Section  1.861-8T{c)(2)  indicates  that, 
although  apportionment  on  the  basis  of 
assets  IS  mandatory  m  connection  with 
interest  expenses,  il  may  also  be  used  in 
connection  with  the  appartinnment  of 
other  expenses.  Taxpayers  apportioning 
expenses  on  the  basis  of  assets  may  do 
so  either  on  the  basis  of  the  fair  market 
value  or  the  tax  book  value  of  those 
as.seta.  However,  once  a  taxpayer 
apportions  expenses  on  the  basis  of  the 
fair  market  value  of  assets,  it  may  not 
change  buck  to  the  tax  book  value 
method  without  securing  the 
Commissioner's  approval  For  taxpayers 
who  apportion  expenses  on  the  basis  of 
the  tax  book  value  of  assets,  the  basis  in 
assets  consisting  of  stock  in  designated 
subsidiary  corporations  must  be 
adjusted  to  reflect  retained  earnings  and 
profits,  as  provided  m  {  l.ft61-12T[c)  of 
the  regulations  descnbed  below. 

Tax  Exempt  Income  and  Assets 

Section  1.861-8T(d)(2)  provides  that, 
in  allocating  deductions  that  are 
definitely  related  to  separate  classes  of 
gross  income,  exempt  income  shall  be 
taken  into  account.  In  apportioning 
deductions  for  expenses  that  are 
definitely  related  anc  allocable  to  a 
class  of  gross  income  consisting  of 
mulliple  groupings  of  income  (whether 
statutory  or  residual)  or  to  all  gross 
income,  however,  exempt  income  and 
exempt  assets  shall  no!  be  taken  into 
account.  Fur  this  purpose,  tax  exempt 
income  and  assets  do  not  include 
income  of  a  foreign  person  that  is  not 
effectively  connected  with  the  conduct 
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of  a  trade  or  business  in  the  United 
Stales  and  related  assets,  or  income  of  a 
possessions  corporation  for  which  a 
credit  is  allowed  under  section  936  and 
related  assets. 

Effective  Dates 

Section  l,8ei-8T(h)  provides  the 
effective  dates  for  the  rules  of  fiS  1.661- 
BT  through  1.661-14T. 

General  Rules  Regarding  the  Ailocotion 

of  Interest  Expense 

Section  861-9T(a)  provides  that  any 
expense  that  is  deductible  under  section 
163  (including  original  issue  discount) 
constitutes  interest  expense  for 
purposes  of  that  section,  as  well  as  for 
purposes  of  {8  1.8ei-10T,  1.861-llT. 
1  861-1 2T.  and  1.B61-13T.  Because 
money  is  considered  to  be  fungible, 
interest  expense  is  attributable  to  ell 
activities  and  properly  regardless  of  any 
specific  purpose  for  incurring  an 
obligation  on  which  interest  is  paid. 
Exceptions  to  the  fungibility  rule  are  set 
forth  in  J  I.aei-IOT.  Thus,  interest 
expense  is  considered  related  to  all 
income  producing  activities  and  assets 
of  the  taxpayer  and.  thus,  allocable  to 
all  the  gross  income  which  the  assets  of 
the  ta.xpayer  generate,  have  generated, 
or  could  reasonably  be  expected  to 
generate. 

Section  1  e61-9T(b)  describes  the 
treatment  of  certain  expenses  and  losses 
that  are  considered  to  be  the  equivalent 
of  interest,  even  though  they  are  not 
designated  as  such.  These  include  any 
transaction  in  which  the  amount  of  loss 
or  expense  is  substantially  incurred  in 
consideration  of  the  time  value  of 
money,  expenses  or  losses  incurred  in 
certain  hedged  foreign  currency 
borrowings,  and  loss  incurred  in  the  sale 
of  certain  trade  receivables.  The  rule 
concerning  the  treatment  of  losses 
incurred  in  the  sale  of  certain  trade 
receivables  is  issued  under  authority 
granted  by  section  865[i).  The  section 
also  describes  the  treatment  of  bond 
premium. 

The  Service  is  considering  the 
adoption  of  a  rule  under  section  883(a) 
that  would  require  the  apportionment  of 
a  lessee's  rent  expense  in  the  same 
manner  as  interest  expense  in  the  case 
of  certain  transactions  that  qualify  as 
leases  for  tax  purposes  but  are  similar  in 
certain  respects  to  financing 
transactions.  The  Service  contemplates 
that  such  a  rule  would  apply 
prospectively  from  the  date  of  its 
promulgation.  Taxpayers  are  invited  to 
comment  on  the  extent  to  which  rental 
expense  should  be  treated  in  the  same 
manner  as  interest  expense. 

Section  1.861-9T(c)  indicates  that. 
orior  to  allocation  and  apportionment  of 


interest  expense,  it  must  first  be 
determined  that  the  interest  expense  is 
currently  deductible  A  nun.ber  of 
provisions  in  the  Code  disallow, 
capitalize,  or  suspend  deductions  of 
interest  expense. 

Section  1.861 -9Tfd)  provides  that 
individuals  generally  shall  apportion 
interest  expense  under  different  rules 
according  to  the  type  of  interest  expense 
incurred,  as  determined  under  section 
163(h).  Section  1.861-«T(dl  also  provides 
rules  for  determining  wliat  portion  of  the 
interest  expense  of  nonresident  aliens  is 
connected  with  effectively  connected 
Income,  which  supplement  §  1.873-1  of 
Ihe  regulations.  In  addition,  it  provides 
rules  for  trusts  and  estates. 

In  connection  with  inbound 
investment  of  nonresident  aliens,  the 
Service  is  considering  the  adoption  of  a 
source  rule  that  would  provide  that  any 
interest  expense  that  is  considered  to  be 
connected  with  effectively  connected 
income  shall  constitute  United  States 
source  income  in  the  hands  of  the 
recipient  of  such  interest.  Taxpayers  are 
invited  to  comment  on  this  proposal. 

Section  l.e61-9T(e)  provides 
apportionment  rules  for  partnerships. 
Interest  expense  of  a  partnership  that  is 
directly  allocable  to  speafic  property 
under  section  1.861-lOT  retams  its 
character  as  directly  allocable  interest 
expense  in  the  hands  of  the  partner.  In 
the  case  of  interest  expense  that  is  not 
directly  allocable  to  identified  property 
and  is  subject  to  apportionment, 
different  apportionment  rules  may  apply 
depending  upon  whether  the  partner  is 
an  individual  or  a  corporation.  In 
general,  the  partner's  distributive  share 
of  interest  expense  that  is  not  directly 
allocable  to  identified  property  is 
subject  to  apportionment  at  the  level  of 
the  partner,  taking  into  account 
generally  the  partner's  allocable  share 
of  partnership  a.ssets-  In  addition,  a 
special  rule  requires  the  direct 
allocation  of  a  partner's  distributive 
share  of  partnership  interest  expense  to 
that  partner's  distributive  share  of 
partnership  income  in  the  case  of  certain 
partners  owning  a  less  than  10  percent 
partnership  interest.  The  section  also 
provides  rules  for  determining  what 
portion  of  the  interest  expense  of  foreign 
partners  is  considered  to  be  connected 
with  effectively  connected  income. 

Section  1.86i-9T|0  provides 
apportionment  rules  for  corporations. 
Domestic  corporations  shall  apportion 
interest  expense  using  the  asset  method 
described  in  paragraph  (g)  of  this 
section  and  the  applicable  rules  of 
§§  1.861-lOT  through  1.861-13T-  The 
section  also  provides  rules  concerning 
the  treatment  of  foreign  branches  of 
domestic  corporations.  The  section 


further  indicates  that,  subject  to 
consistency  rules,  the  interest  expense 
nf  a  controlled  foreign  corporation  may 
be  apportioned  either  using  the  asset 
method  described  in  paragraph  (g)  of 
this  section  or  using  the  modified  gross 
income  method  described  in  paragraph 
(jl  of  this  section,  for  purposes  of 
computing  subpart  F  income  and 
computing  earnirigs  and  profits  for  all 
other  federal  tax  purposes.  For  purposes 
of  characlenzmg  the  stock  of  a 
controlled  foreign  corporation,  a 
conforming  method  must  be  employed. 
See  §  1.861-llT(c)12). 

Section  l,861-9T(gl  describes  the 
asset  method.  There  are  two  methods  of 
apportionment  based  on  assets:  Tax 
book  value  and  fair  market  value.  A 
taxpayer  electing  to  apportion  its 
interest  expense  on  the  basis  of  the  fair 
market  value  of  iis  assets  must  establish 
the  fair  market  value  to  the  satisfaction 
of  the  Commissioner  The  section  also 
outlines  the  potential  consequences  of  a 
taxpayer's  failure  to  establish  the  fair 
market  value  of  its  assets.  Special  rules 
concerning  the  application  of  the  fair 
market  value  method  are  set  forth  in 
5  1.861-9T(h)-  Although  §  1.861-8T(c)(2] 
indicates  that  the  use  of  the  fair  market 
value  method  constitutes  a  binding 
election  thereof,  §  l.B61-9T(g)  perrmts  a 
taxpayer  that  used  the  fair  market  value 
method  for  a  substantial  portion  of  its 
consolidated  group  pnor  to  1987,  in 
effect,  to  defer  the  binding  election  of 
the  continued  use  of  the  fair  market 
value  method  until  the  first  tax  year 
starUng  after  1987. 

Section  1.861-9T(gl  also  provides 
rules  concerning  the  annual  averaging  of 
asset  values  and  rules  concerning  the 
charactenzation  of  assets.  In  general, 
the  annual  average  of  asset  values 
within  each  statutory  grouping  and  the 
residual  grouping  is  computed  for  the 
year  on  the  basis  of  the  total  value  of 
assets  in  such  categories  at  the 
beginning  and  end  of  the  year.  A 
different  averaging  method  must  be 
employed  if  the  general  rule  results  in 
the  distortion  of  asset  values.  Currency 
translation  rules  are  provided  for  certain 
qualified  business  units  of  domestic 
corporations.  Assets  generally  are 
characterized  according  to  the  source 
and  type  of  income  that  they  generate. 
have  generated,  or  may  reasonably  be 
expected  to  generate  Special  rules 
relating  to  asset  characterization  are  set 
forth  in  $  1.861-12T. 

Section  1.861-9T(h)  describes  the 
mechanics  of  the  fair  market  value 
method  in  the  case  of  an  affiliated  group 
electing  its  use.  Generally,  the  group 
must  determine  the  value  of  the  storJc  of 
its  ultimate  parent,  add  to  this  amount 
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the  annual  weighted  average  amount  of 
liabilities  of  all  related  pertons,  and 
determine  the  value  of  the  tangible 
assets  of  all  related  persons.  The  excess 
of  parent  slock  value  and  liabilities  over 
tangible  asset  values  yields  the  value  of 
all  intangible  assets  of  the  group  and  of 
related  persons.  This  Intangible  asset  is 
characterized  by  reference  to  the  source 
of  pre-tax  net  income  (exclusive  of 
passive  income}  before  interest  expense 
of  all  related  persons.  The  value  of  stock 
in  a  related  person  is  computed  by 
adding  to  the  value  of  its  tangible  assets 
Its  relative  share  of  the  intangible  asset 
value  (which  is  based  on  tta  relative 
share  of  all  net  income  (exclusive  of 
passive  income]  before  interest  expense 
of  the  group  and  of  all  related  persons). 

The  Service  is  considering  the 
adoption  of  a  rule  that  would  permit 
taxpayers  to  value  their  tangible  assets 
in  nonaffiliated  entities  by  reference  to 
their  tax  book  value  and  to  characterize 
their  intangible  asset  value  on  the  basis 
of  pre-tax  net  income  (exclusive  of 
pasaive  income)  before  mterest  expense 
of  all  related  persons.  Taxpayers  are 
invited  to  comment  on  this  proposal 

Section  1.86l-9T(j)  sets  forth  a 
modified  gross  income  method  for  the 
allocation  and  apportionment  of  the 
mterest  expense  of  controiied  foreign 
corporations.  Generally,  gross  income  of 
any  higher-tier  controlled  foreign 
corporation  shall  include  the  gross 
income  net  of  interest  expense  of  any 
lower-tier  controlled  foreign 
corporation,  subject  to  certam 
adjustments  and  consistency  rules.  This 
modification  lo  a  gross  income  method 
IS  made  to  conform  to  the  section  864(e} 
prohibition  of  a  gross  income  method  for 
interest  expense.  It  is  designed  to 
approximate  the  results  of  applying  an 
asset  method,  which  would  lake  into 
account  stockholdings  without  regard  to 
the  pa>Tnent  of  dividends.  This  method 
avoids  the  admmistrative  difficulty  of 
applying  the  asset  method  to  the  assets 
of  foreign  subsidiaries. 

Direct  Allocation  of  Interest  Expense 

Section  1.86l-l(rr(b)  permits  the 
direct  allocation  of  interest  expense  to 
income  generated  by  specific  property  in 
the  case  of  qualified  nonrecourse 
indebtedness  In  general,  qualified 
nonrecourse  indebtedness  refers  to 
purchase  money  financing  of  certain 
assets  that  can  reasonably  be  expected 
to  self-finance.  In  order  for  a  loan  to 
qualify,  the  creditor  s  rights  must  extend 
only  to  the  asset  purchased,  and  the 
property  may  not  involve  significant 
activity  on  the  part  of  the  owner  in  order 
to  generate  income  The  regiilations 
exclude  from  the  definition  of  qualified 
nonrecourse  indebtedness  transactions 


that  lack  economic  significance, 
transactions  that  involve  cross 
cotlaterelization.  transactions  involving 
the  purchase  of  any  financial  asset,  and 
transactions  that  involve  interest 
expense  constituting  qualified  residence 
interest 

Section  1.881-10T{b)  also  prohibits 
credit  eohancement,  except  with  respect 
to  indebtedness  incurred  by  a  lessor  in  a 
leveraged  lease.  In  addition,  the 
regulations  impose  a  prospective 
requirement  that  loan  documents 
prohibit  the  acquisition  by  the  holder  of 
bond  insurance  or  similar  forms  of 
credit  enhancement  in  the  case  of  all 
indebtedness  other  than  the 
indebtedness  of  a  lessor  in  a  leveraged 
lease.  The  regulations  identify  certain 
common  trade  practices  that  do  not 
constitute  cross  cullatenzabon  or  credit 
enhancement 

As  noted  above,  the  Service  is 
studying  the  treatment  of  leasing 
transactions  in  general.  Although  the 
regulations  currently  permit  credit 
enhancement  of  the  indebtedness  of  a 
lessor  in  a  leveraged  lease,  it  Is  possible 
that  subsequent  regulations  might 
extend  the  prohibition  on  credit 
enhancment  to  include  such  lessor 
indebtedness.  In  that  event  the 
prohibition  would  only  apply  on  a 
prospective  basis. 

Section  1.861-10T{h)  permits  certain 
refinancings  of  qualified  nonrecourse 
indebtedness  as  well  as  the  refinanang 
of  certain  construction  period  financing. 
Certain  assumptions  of  pre>«xisting 
qualified  nonrecourse  indebtedness  arc 
also  permitted. 

Section  1.88l-10Ttc)  provides  rules 
concerning  the  direct  allocation  of 
interest  expense  in  the  case  of  certain 
iniegraled  financial  transactions  In 
general,  an  integrated  financial 
transaction  is  an  identified  borrowing 
used  to  fund  a  term  investment  in 
cprtam  financial  assets  that  may 
reasonably  be  exp**ctpd  to  self-amortize. 
The  borrowing  and  the  term  investment 
must  have  nearly  matching  dates  of 
maturity  The  rerm  mveslment  must  not 
relate  in  any  way  to  the  taxpayer's  trade 
or  business.  Financial  services  entities 
are  excluded  from  the  rule.  The  section 
also  provides  rules  concerning  the 
treatment  of  interest  expense  after  the 
liquidation  of  the  term  investment. 

Section  1.861-10T(d}  provides  special 
rules  concerning  the  application  of 
paragraphs  (b)  and  (c}  of  this  section. 
None  of  the  rules  of  {  1,861-loT  apply  to 
any  transaction  thai  involves  either 
indebtedness  between  related  persons 
or  indebtedness  incurred  from  unrelated 
persons  for  the  purpose  of  purchasing 
property  from  a  related  person. 


Likewise,  the  rules  of  i  1.861-10T  do  not 
apply  to  any  transaction  lo  the  extent 
that  such  transaction  Involves  the 
purchase  of  property  that  is  leased  to 
related  persons  In  apportioning  interest 
expense  under  {  1.881-9T.  the  value  of 
any  asset  to  which  interest  expense  is 
directly  allocated  under  this  section 
shall  be  reduced  (but  not  below  zero)  by 
the  pnncipal  amount  of  the 
indebtedness  the  interest  on  which  ia  bo 
allocated. 

Numerous  comments  were  received 
questioning  the  rule  of  {  l.a61-tOT(c)(4| 
of  the  proposed  regulations  requiring  the 
allocation  of  third  party  interest  expense 
of  a  United  States  shareholder  to  the 
interest  income  received  from  related 
controlled  foreign  corporations.  That 
rule  was  fashioned  to  address  the  use  of 
loans  of  borrowed  funds  lo  foreign 
subsidiaries  to  achieve  a  substantially 
more  favorable  allocation  and 
apportionment  of  interest  expense  than 
would  have  resulted  in  the  case  of  direct 
borrowings  by  foreign  subsidianes.  This 
more  favorable  treatment  would 
encourage  the  use  of  such  loans,  even 
though  other  considerations,  such  as 
minimizing  foreign  withholding  taxes 
and  favorable  local  interest  rates,  might 
have  dictated  that  the  borrowing  occur 
at  the  foreign  subsidiary.  Lfpon 
reconsideration,  it  has  been  determined 
that  the  objectives  of  this  rule  may  be 
achieved  more  narrowly  hy  eliminating 
any  tax  benefits  resulting  from  the 
substantially  disproportionate 
concentration  of  third  party 
indebtedness  in  the  United  Slates  group 
and  that  the  adoption  of  a  rule  intended 
lo  prevent  such  concentration  of  third 
party  indebtedness  in  the  United  Statea 
group  is  appropriate  Accordingly, 
i  t.861-10T(c)(4)  of  the  proposed 
regulations  has  been  modified  as 
follows  in  new  rules  contained  in 
S  t.861-tOT(e). 

Section  l.a61-10T(e)  provides  that  if 
related  controlled  foreign  corporations 
have  excess  related  person 
indebtedness  in  taxable  years  beginning 
on  or  after  January  1,  19^  an  amount  of 
interest  on  the  third  party  indebtedness 
of  the  related  United  Slates  shareholder 
in  an  amount  equal  to  the  interest 
income  received  on  the  excess  related 
person  indebtedness  shall  be  allocated 
to  the  various  separate  limitation 
categories  in  proportion  lo  the  amount 
of  related  controlled  foreign  corporation 
obligations  held  by  the  related  United 
States  shareholder  that  is  attributable  to 
such  categories.  For  this  purpose,  the 
obligations  of  related  controlled  foreign 
corporations  shall  be  characterized  in 
the  same  manner  as  the  stock  of  such 
corporations.  This  specific  allocalion 
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will  only  occur  in  circumstances  in 
which  the  aggregate  debt-to-asset  ratio 
of  all  related  controlled  foreign 
corporations  is  less  than  80  percent  of 
the  debt-to-asset  ratio  of  the  related 
United  Slates  shareholder.  The  value  of 
the  related  United  States  shareholder's 
total  assets  within  each  separate 
limitation  category  shall  then  be 
reduced  by  the  principal  amount  of  such 
shareholder's  third  party  indebtedness 
the  interest  on  which  is  directly 
allocated  to  such  limitation  category.  If 
there  is  insufficient  related  person 
indebtedness  to  attain  the  required  debt- 
to-asset  ratio,  certain  stock  in  controlled 
foreign  corporations  will  be  treated  as 
indebtedness  for  purposes  of  this 
section.  Moreover,  in  certain  cases 
involving  disproportionate 
concentrations  of  passive  assets  in 
related  controlled  foreign  corporations. 
the  Commissioner  may  choose  not  to 
apply  the  rules  of  {  1.861-10(e)  to  a 
taxpayer. 

Affiliated  Group  Apportionment  of 
Interest  Expense 

Section  1.881-1  IT  describes  the 
operation  of  section  864(e)(1)  and  (5). 
which  requires  the  affiUated  group 
apportionment  of  interest  expense. 
Section  1.861-nT(b)  indicates  that 
section  864(e)(l  I  and  (5)  applies  to  the 
computation  of  foreign  source  taxable 
income  for  purposes  of  section  904 
(relating  lo  vanous  limitations  on  the 
foreign  tax  credit),  the  computation  of 
the  combmed  taxable  Income  of  the 
related  supplier  and  a  foreign  sales 
corporation  (FSC)  (-mder  sections  921 
through  927)  or  a  domestic  international 
sales  corporation  (DISC)  (under  sections 
991  through  997).  and  in  the  application 
of  section  907  for  purposes  of 
determining  reductions  in  the  amount 
allowed  as  a  foreign  tax  credit  under 
section  901.  Section  864|e)(l)  and  (51 
does  not  apply  to  the  computation  of 
subpart  F  income  of  controlled  foreign 
corporations  (under  sections  951  through 
964).  the  computation  of  combined 
taxable  income  of  a  possessions 
corporation  and  its  aHiliates  (under 
section  963),  or  the  compulation  of 
effectively  connected  taxable  Income  of 
foreign  corporations.  With  regard  to 
section  936  corporations,  the 
apportionment  of  the  affiUated  group's 
interest  expense  for  purposes  of 
determining  the  amount  of  allowable 
credit  under  section  936  is  governed  by 
section  936  Any  rules' that  are  adopted 
under  section  936(h)  could  result  m 
adjustments  to  the  allocation  and 
apportionment  of  interest  expense 
pursuant  to  these  rules. 

Section  l.H61-llT(c]  indicates  that 
except  as  otherwise  pro\'ided,  the 


taxable  income  of  each  member  of  an 
affiliated  group  from  sources  outside  the 
United  Slates  shall  be  determined  by 
allocating  and  apportioning  the  interest 
expense  of  each  member  according  to 
apportionment  fractions  which  are 
computed  as  if  all  members  of  such 
group  were  a  single  corporation.  Stock 
in  affiliated  corporations  is  not  taken 
into  account  in  determining 
apportionment  fractions  under  the  asset 
method  described  in  S  l.aei-flTlg).  In 
the  case  of  an  affiliated  group  that  files 
a  consolidated  return,  consolidated 
foreign  tax  credit  limitations  are 
computed  for  the  group  in  accordance 
with  the  rules  of  S  1.1502-4. 

Section  1. 861-1  lT(d)  defines  the  term 
"affihated  group"  to  have  the  same 
meaning  as  is  given  that  term  by  section 
1504.  e.xcept  that  section  lS04(b)(4)  is 
inapplicable.  Because  secbon  1504(b)(4) 
is  inappbcable.  section  936  corporations 
are  included  within  the  affiliated  group 
for  purposes  of  computing  the 
apportionment  fractions  applicable  to 
interest  expense  of  other  members  of  the 
group.  The  regulations  indicate  that 
insurance  companies  subject  to  taxation 
under  section  601  shall  only  be 
considered  to  be  members  of  the 
affiliated  group  if  the  parent  so  electa 
under  section  l504(c)i2UA)  of  the  Code. 
Any  members  of  an  affiliated  group  that 
constitute  financial  corporations  (as 
defined  m  the  t^guiations)  shall  be 
treated  as  a  separate  affiliated  group.  In 
addition,  a  bank  holding  company  that 
is  regulated  under  the  Bank  Holding 
Company  Act  of  1956  is  subject  to 
special  rules  for  purposes  of  segregating 
and  apportioning  its  interest  expense 
and  certain  of  its  assets  between  the 
financial  and  nonfinancial  groups. 

Under  authority  granted  by  section 
7701(f).  S  1.88l-liT(d)  further  provides 
that  certain  unaffiliated  corporations 
will  be  considered  to  constitute 
affiliated  corporations.  These 
corporations  include  any  includible 
corporation  and  certain  foreign 
corporations  with  effectively  connected 
income  if  BO  percent  of  either  the  vote  or 
value  of  all  outstanding  shares  of  such 
corporations  are  owned  directly  or 
indirectly  by  members  of  the  same 
affiliated  group. 

Section  1.861-llT(e)  indicates  that,  in 
the  case  of  loans  between  members  of 
an  affiliated  group,  the  indebtedness  of 
the  member  borrower  is  not  considered 
as  an  asset  of  the  member  lender.  In 
general,  a  member  lender  shall  include 
related  person  interest  income  in  the 
same  class  of  gross  income  as  the  class 
of  gross  Income  from  which  the  member 
borrower  deducts  the  related  person 
interest  payment  Special  rules  apply  in 


the  case  of  loans  between  affiliated 
corporations  that  are  financial  and 
nonfinancial  corporations  [as 
determined  under  {  1.86l-llT(dt),  loans 
between  affiliated  corporations  thai 
generate  high  withholding  tax  interest 
rind  certain  back-to-back  loans. 

Section  l.sei-llTin  proMdes  that,  in 
the  computation  of  the  combined 
taxable  income  of  any  FSC  or  DISC  and 
its  related  supplier  which  is  a  member  of 
an  affiliated  group  under  the  pncing 
rules  of  section  925  or  994.  the  combined 
taxable  income  of  such  FSC  or  DISC  and 
it»  related  supplier  shall  be  reduced  by 
the  portion  of  the  total  interest  expense 
of  the  affiliated  group  that  is 
apportioned  under  the  asset  method  to 
combined  gross  income  from  export 
sales  invoUTng  ihat  FSC  or  DISC. 

Section  1. 861-1  lT(g}  addresses  the 
problem  of  losses  created  through 
affiliated  group  apportionment  m  the 
case  of  an  affiUated  group  that  could. 
but  does  not  file  a  consohdated  return 
or  in  cases  where  certain  unaffiliated 
corporations  are  treated  as  members  of 
the  affiliated  group  under  the  rules  of 
i  1.861-llT(d).  Generally,  section 
1.1502-4  of  the  regulations  provides  for 
consolidated  determinations  of  foreign 
tax  credit  limitations  m  the  case  of  an 
affiliated  group  filing  a  consohdated 
return.  In  the  case  of  an  affiliated  group 
tiial  does  not  file  a  consolidated  return 
or  a  group  that  includes  an  unaffiliated 
corporation  treated  as  affiUated  xmder 
i  l.e81-llT(d).  the  amount  of  foreign  tax 
credits  allowed  in  any  separate 
limitation  category  cannot  exceed  the 
credits  compute-d  under  paragraph  (gj. 
The  adjustments  that  may  be  required 
under  paragraph  (g)  eliminate  losses  in  a 
limitation  category  created  within  a 
given  group  member  through  the 
apportionment  of  interest  expense  and 
reduce  income  of  other  group  members 
that  have  income  in  the  same  limitation 
category. 

CharQctenzation  Rules  and 
Adjustments  for  Certain  Assets 

Section  1.861-12T  provides  rules  that 
apply  in  apportioning  expen-ses  under  an 
asset  apportionment  method  includmg 
interest  expenses  that  is  required  by 
section  864(e](2)  to  be  apportioned 
under  an  asset  method. 

Section  1.861-12T(b)  provides  that 
inventory  must  be  characterized  by 
reference  to  the  source  of  sales  income 
from  the  inventory  for  the  year. 

Section  l^l-12Tlc)  concerns  the 
treatment  of  stock.  In  general,  taxpayers 
using  the  lax  book  value  must  adjust  the 
adjusted  basis  of  stock  in  a  10  percent 
owned  corporation  by  the  amount  of 
certain  earnings  and  profits  or  any 
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cJeficit  therein.  This  adjustment  is  to  be 
made  annually  and  is  noncumulative. 
Subject  to  consistency  rules,  foreign 
corporations  are  permitted  to  use 
financial  earnings  in  heu  of  earnings  and 
profiis  for  certam  pre-effective  date 
years. 

Section  1.861-12T(c)  also  provides 
rules  for  characterizing  stock  of 
controlled  foreign  corporations.  Stock  in 
a  controlled  foreign  corporation  is 
charactenzed  in  the  hands  of  the  United 
States  shareholder  either  by  reference  to 
the  assets  or  gross  income  of  the 
controlled  foreign  corporation, 
depending  on  which  method  such 
corporation  uses  in  the  allocation  and 
apportionment  of  its  own  expenses. 

Section  l.a61-t2T[c)  also  provides 
rules  concerning  the  treatment  of  stock 
;n  a  noncontrolled  section  902 
corporation.  Although  the  dividends 
from  each  such  corporation  constitute  a 
separate  limitation  category,  the 
regulations  provide  a  special  rule 
permitting  the  reallocation  of  interest 
expense  that  gives  nse  to  a  separate 
limitation  loss  in  a  noncontrolled  section 
902  corporation  limitation  category  to 
any  separate  limitation  category  that  is 
in  excess  credit,  provided  that  such 
reallocation  does  not  cause  a  loss  in 
such  other  category  This  reallocation  is 
irrevocable  and  cannot  be  revoked  by 
an  amended  return, 

Section  1.86l-l2T[d)  concerns  the 
treatment  of  notes  and  other 
receivables  Notes  and  other  receivables 
of  affshated  corporations  are  not  taken 
into  account  as  provided  m  S  l,8fll- 
9Tfg)-  Notes  of  any  person  other  than  a 
related  controlled  foreign  corporation 
are  charactenzed  by  reference  to  the 
source  of  the  interest  income  received. 
Notes  of  a  related  controlled  foreign 
corporation  are  charac'enzed  according 
to  the  treatment  of  the  interest  income 
received,  as  determmed  under  the  look- 
through  rules  of  section  904(ii!;31(C). 

Section  r861~12T[e)  indicates  that 
certain  holders  of  portfono  securities 
that  generate  foreign  source  dividends 
or  interest  may  take  into  account  the 
source  of  gam  on  the  disposition  of  such 
securities.  These  holders  include  holders 
m  whose  hands  the  securities  constitute 
inventory  and  holders  80  percent  of 
whose  gross  income  from  such  securities 
consists  of  gams. 

Section  1  861-12T(fl  provides  that,  in 
the  case  of  any  asset  in  connection  with 
which  interest  expense  is  capitalized, 
deferred,  or  disallowed  under  any 
provision,  the  adjusted  basis  or  fair 
market  value  [depending  on  the 
taxpayer  8  choice  of  apportionment 
methods)  of  such  an  asspt  shall  be 
reduced. 


Section  l.8e]-12T(g)  provides  rules 
concerning  the  treatment  of  stock  in  a 
foreign  sales  corporation  and  the 
charactenzation  assets  that  generate 
foreign  trade  income.  Stock  of  a  foreign 
sales  corporation  ("FSC")  is  generally 
not  taken  into  account  in  apportionment 
of  interest  for  foreign  tax  credit 
purposes.  Because  the  assets  of  a  FSC 
are  taken  into  account  fully  in 
apportioning  for  purposes  of  computing 
FSC  benefits,  the  Service  believes  there 
should  be  no  secondary  apportionment 
to  FSC  stock  for  foreign  tax  credit 
purposes. 

Section  l.fl61-12T(j)  provides  rules 
concerning  the  treatment  of  stock  in  a 
domestic  international  Sdles  corporation 
and  the  charactenzation  of  assets  that 
generate  qualified  export  receipts. 

Section  1.861-13T  [relating  to 
transition  rules)  has  been  reserved  due 
to  the  fact  the  transition  rules  for 
interest  allocation  contained  in  the 
technical  corrections  bill  (HR,  4333)  has 
not  yet  been  enacted.  The  Service 
anticipates  that  upon  enactment  of  these 
transition  rules,  5  1.861-13T  will  be 
issued  in  a  form  that  is  substantially 
similar  to  Prop.  Reg,  S  1-861-11  (52  FR 
34600)  The  pnmary  anticipated  changes 
m  those  regulations  concern: 

11)  The  addition  of  a  rule  to  clarify 
that,  m  computing  the  vanous  transition 
amounts  under  Prop  Reg.  85  l.B6l-ll(b) 
and  (cj.  any  indebtedness  the  Interest  on 
which  IS  directly  allocated  to  identified 
property  under  $  l,861-Blel(21(iv)  shall 
not  be  taken  into  account, 

(2)  The  incorporation  of  a  rule 
regarding  the  averaging  of  end-ofmonlh 
debt  levels  in  Prop.  Reg.  5l.flei-lllc)(7| 
for  the  purpose  of  computing  the  amount 
of  a  paydown. 

(3)  The  modification  of  the  rule  of 
Prop.  Reg.  9  l.sei-llig)  to  provide  for 
the  proration  of  transition  attributes 
between  a  transferor  and  a  transferee  in 
the  year  of  transfer,  and 

(4J  The  revision  of  Prop.  Reg.  ( 1 .661- 
ll[gl(3)  to  provide  that  when  a 
transferee  acquires  stock  of  a 
corporation  and  the  transferee  or  any 
member  of  its  affiliated  group  assumes 
the  transition  qualified  indebtedness  of 
an  acquired  corporation,  such 
Indebtedness  will  continue  to  be 
transition  qualified  until  such  time  as 
the  transferee  disposes  of  the  acquired 
corporation,  but  shall  thereafter  cease  to 
be  transition  qualified. 

The  regulations  also  amend  51.863- 
3lbl.  Example  2.  Thai  example  formerly 
provided  that,  in  cases  in  which  a 
taxpayer  appropnately  uses  it  for  the 
computation  of  income  from  certain 
sales  of  personal  property  derived  partly 
from  within  and  partly  from  without  the 
United  States,  taxable  income  shall  first 


be  computed  by  deducting  from  the 
gross  income  derived  from  the  sale  of 
personal  property  the  expenses,  losses. 
or  other  deductions  property  allocated 
and  apportioned  thereto  in  accordance 
with  the  rules  set  forth  in  5  1.861-fl.  The 
amount  of  taxable  income  is  then  split 
between  domestic  and  foreign  sources 
based  on  fractions  descnbed  in 
paragraph  (ii)  of  that  example.  Changes 
to  this  section  indicate  that,  while  the 
fractions  are  unchanged,  the  income 
derived  from  such  sales  and  assets 
generating  such  income  are  to  be  split 
prior  to  the  allocation  and 
apportionment  of  expenses  to  gross 
income  m  order  to  avoid  complication  in 
the  apportionment  of  interest  and  other 
expenses  definitely  related  to  all 
income.  No  other  change  to  the 
provisions  of  this  example  is  intended. 
Thus,  for  purposes  of  Example  2. 
expenses  that  are  allocable  to  the 
generation  of  section  6e3(b)  income 
cannot  be  directly  allocated  to  either  the 
foreign  or  domestic  portion  thereof  but 
remain  equally  allocable  to  both. 

Affiliated  Croup  Allocation  and 
Apportionment  of  Expenses  Other  Then 
Interest 

Section  1.861-14T  describes  the 
operation  of  section  e64(e](6],  which 
requires  the  affiliated  group  allocation 
and  apportionment  of  expenses,  other 
than  interest,  which  are  not  directly 
allocable  and  apportionable  to  any 
specific  income  producing  activity  or 
property.  Section  1  861-14T(a)  outlines 
the  contents  of  \  1  861-1 4T  and  provides 
that  6  V&61-14T  applies  in  general  to 
taxable  years  beginning  after  December 
31. 1986.  Section  1.864-14T(b)  describes 
the  operative  sections  to  which  section 
864(e)(6)  applies  These  are  the 
computation  of  foreign  source  taxabU^ 
income  for  purposes  of  section  904 
(relating  to  various  limitations  on  ihf 
foreign  tax  credit),  the  computation  of 
the  combined  taxable  income  of  the 
related  supplier  and  a  foreign  sales 
corporation  (FSC)  (under  sections  921 
through  927)  or  a  domestic  inlemalional 
sales  corporation  (DISC)  (under  sections 
991  through  997),  and  the  application  of 
section  907  for  purposes  of  determining 
reductions  in  the  amount  allowed  as  a 
foreign  tax  credit  under  section  901. 
Section  864fe)(6)  does  not  apply  to  the 
computation  of  subpart  F  income  of 
controlled  foreign  corporations  (under 
sections  951  through  964)  or  the 
computation  of  effectively  connected 
taxable  income  of  foreign  corporations. 
The  application  of  section  864(e)(6)  in 
connection  with  section  930 
corporations  is  reserved. 
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Section  l.B61-14T(c)  states  that  the 
taxable  income  of  each  member  of  an 
affiliated  group  shall  be  determined  by 
allocating  and  apportioning  the 
expenses  descnbed  in  %  1.8ei-14T(e)  of 
each  member  according  to 
apportionment  fractions  which  are 
computed  as  if  all  members  of  such 
group  were  a  single  corporation.  For  this 
purpose,  mteraffihate  transactions  are 
eliminated  In  cases  in  which  an  asset 
method  of  apportionment  is  used,  stock 
in  affiliated  corporations  is  not  taken 
into  account  and  loans  between 
members  of  the  affiliated  group  are 
treated  in  accordance  with  5  1861- 
llT(e).  In  the  case  of  an  affiliated  group 
that  files  a  consolidated  return, 
consolidated  foreign  lax  credit 
limitations  are  computed  for  the  group  in 
accordance  with  the  rules  of  §  1  1502-4. 
A  special  rule  is  provided  in  the  case  of 
expenses  incurred  by  one  member  of  an 
affiliated  group  that  relate  to  the  gross 
income  of  some,  but  not  all.  other 
members  of  the  affiliated  group.  Such 
expenses  are  to  be  apportioned  only  on 
the  basis  of  apportionment  factors 
derived  from  the  member  mciunng  such 
expenses  and  from  those  other  members 
to  which  the  expense  relates.  In  other 
words,  only  such  members  (and  not  all 
members)  are  treated  as  a  single 
taxpayer  for  purposes  of  apportionment 
of  such  expense.  In  addition,  paragraph 
111  makes  clear  that,  if  section  482  is 
dpphed.  adjustment  of  income  and 
expense  among  members  of  the  group 
pursuant  to  section  4H2  is  to  be  made 
pnnr  to  the  allocation  and 
apportionment  of  expenses  under  the 
nile  of  paragraph  [c\. 

Sfction  1.861-14Tldl  defines  the  terra 
^iffilhited  group  '  to  have  the  same 
meaning  as  is  given  that  term  by  section 
1504.  except  thai  section  1504(b)(4)  is 
inapplicable  Because  section  1504|b)l4) 
is  inapplicable,  section  936  corporations 
are  included  withm  the  affiliated  group 
for  purposes  of  computing  the 
apportionment  fractions  applicable  to 
('Xpenses  of  other  members  of  the  group. 
In  addition,  financial  corporations, 
which  are  treated  as  a  separate 
iiffiliated  group  for  purposes  of  the 
allocation  and  apporhonment  of  interest 
expense  under  section  S&4{e)(5)  and 
5  1.861-nT(d).  are  included  withm  the 
affiliated  group  for  purposes  of  the 
allocation  and  apportionment  of 
expenses  other  than  interest.  Life 
insurance  companies  taxable  under 
section  801  are  included  in  an  affiliated 
group  consisting  in  part  of  other 
companies  only  if  an  election  is  made 
under  section  1504(cH2)(  A). 

Section  1.8«l-14TIel  desrjibes  the 
expenses  that  are  subject  to  allocation 


and  apportionment  under  the  rules  of 
paragraph  (c).  In  general,  the  expenses 
to  which  paragraph  (c)  relates  do  not 
include  interest  expense  or  any  other 
expense  which  is  directly  allocable  to 
specific  income  producing  activities  or 
property  of  the  member  of  the  affiliated 
group  that  incurred  the  expense.  An 
expense  is  considered  to  be  directly 
allocable  to  specific  income  producing 
aclivitieB  or  propertj'  of  the  member 
incurring  the  expense  if.  taking  Into 
account  the  income  of  all  members  of 
the  affiliated  group,  the  expense  is 
considered  defmitely  related  within  the 
meaning  of  \  1.6ei-8(b)t2)  solely  to 
gross  income  derived  by  the  member 
incurring  the  expense.  Thus,  the  rules  of 
paragraph  (c)  apply  to  the  expenses  of 
supportive  functions,  such  as  general 
and  administrative  expenses,  to  certain 
research  and  experimental  expenses 
(not  subject  to  allocation  to  U.S.  sources 
under  the  statutory  moratorium),  to 
certain  stewardship  expenses,  and  to 
certain  generalized  legal  and  accounting 
expenses.  Proposed  legisKition  currently 
under  consideration  by  Congress  may 
affect  the  treatment  of  research  and 
experimental  expenses  under  this 
proposed  regulation.  This  proposed 
regulation  will  be  changed,  if  necessar\'. 
to  conform  to  that  legislation  upon  Us 
enactment 

Section  1.861-14Tir)  provides  that  the 
combined  taxable  income  of  a  FSC  or 
DISC  and  its  related  supplier  shall  be 
reduced  by  the  portion  of  the  expenses 
of  the  affiliated  group  described  in 
paragraph  |e)  that  is  mcurred  in 
connection  with  export  sales  involving 
that  FSC  or  DISC  Under  this  rule, 
expenses  of  other  group  members  may 
be  aUnbuted  to  the  combmed  taxable 
income  of  a  FSC  or  DISC  and  its  related 
supplier  without  affectmg  the  amount  of 
expenses  otherwise  deductible  (other 
than  any  commission  payable  by  the 
related  suppher  to  the  FSC  or  DISC)  by 
the  FSC  DISC,  related  suppher,  and 
other  members  of  the  affiliated  group. 
The  FSC  or  DISC  is  enlided  to  its 
5tatutor>'  portion  of  the  combined 
taxable  income,  after  reduction  by  any 
apportioned  group  expense,  for  purposes 
of  determining  the  transfer  price  of 
export  properly  sold  by  the  related 
supplier  to  a  buy-sell  FSC  or  DISC  or  the 
commission  paid  by  the  related  supplier 
to  a  commission  FSC  or  DISC. 

Section  1.861-34T(gl.  by  incorporating 
by  cross-reference  the  rules  of  proposed 
5  1.8ei-llT[g).  addresses  the  problem  of 
losses  created  through  affiliated  group 
apportionment  in  the  case  of  an 
affiliated  group  that  could,  but  does  not. 
file  a  consolidated  return.  tSenerally. 
5  1.1502-4  of  the  regulations  provides  for 


consolidated  determinations  of  foreign 
tax  credit  hmitafions  in  the  case  of  an 
affiliated  group  fihng  e  consolidated 
reiunt  In  the  case  of  an  affiliated  group 
that  does  not  file  a  consolidated  return, 
the  amount  of  foreign  tax  credits 
allowed  in  any  separate  limitation 
categor>'  cannot  exceed  the  credits 
computed  as  required  by  paragraph  (g). 
In  general,  paragraph  (g)  requires 
adjustments  to  eliminate  losses  in  a 
limitation  category-  created  through  the 
apportionment  of  expense  and 
correspondingly  reduces  income  of  other 
group  members  that  have  income  in  the 
same  limitation  ca1egor>'. 

Section  l.a81-14T(h)  provides  special 
rules  concerning  the  allocation  of 
reserve  expenses  of  a  life  insurance 
company. 

Section  1.861-14TQ)  prowdes 
examples  illustrating  the  application  of 
the  rules  of  this  section. 

Special  Analyses 

It  has  been  determined  that  these 
rales  are  not  major  rules  as  defmed  in 
Executive  Order  12291  Therefore,  a 
Regulator>-  Impact  Analysis  is  not 
required.  A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 
5  553  for  tcmporarv'  regulahons. 
Therefore,  these  rules  do  not  constitute 
regulations  subject  to  the  Regulatory 
Flexibility  Act  [5  U.SC  Chapter  6)  and 
a  Regulatory  Flexibility  Analysis  is  not 
required. 

Drafting  Information 

The  principal  author  of  the  regulations 
relating  to  the  allocation  and 
apportionmenl  of  intere&t  expense  is 
David  Merrick,  and  the  pnncipal  author 
of  the  regulations  relating  to  the 
allocation  and  apportionmenl  of  certain 
expenses  other  than  interest  is  Carl 
Cooper,  both  of  the  Office  of  the 
Associate  Chief  Counsel  ( International), 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service-  However. 
other  personnel  from  offices  of  the 
Internal  Revenue  Service  and  the 
Treasur>'  Department  participated  m 
developing  the  regulations. 

List  of  Sul^ects 

26  CFR  2.862-1  to  2S97-1 

Income  taxes.  Aliens,  Exports.  DISC, 
Foreign  investment  in  U.S.,  Foreign  tax 
credit  FSC.  Source  of  income.  United 
States  investments  abroad. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements- 
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Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  28  CFR  Paris  1.  602.  and 
Subchapter  C  is  amended  as  follows. 

Income  Tax  Regulations 

Paragraph  1.  The  authority  for  Part  1 
IS  amended  by  adding  the  following 

citations: 

Authority:  26  U  S  C.  Tflai     *   '   '  Seciiona 
1  afll-^  tKirmsh  1-861-14T  slso  issued  under 
26  L'.S  C  863(a).  2fl  U  S-C.  8ft4(e).  26  USC 
865(1)  and  28  t'.S.C.7?(nin. 

Par.  Z.  Section  1.861-6  is  amended  as 

follows: 

1.  By  removing  the  last  sentence  of 

§1.8ai-e(a)(2]. 

2.  By  revising  paragraph  (bj(3). 

3.  By  redesignating  existing  paragraph 
(c)(2)  as  paragraph  (cll3I  and  adding  a 
new  paragraph  (c)(2). 

4.  By  revising  paragraphs  (c)(ll.  (d)(2]. 
and(fl(l)(iii). 

5.  By  removing  Examples  (1)  and  (2|  of 
paragraph  (g)  and  reserving  those 
examples,  and 

8.  By  revising  Example  (241  of 
paragraph  (g) 

9  1.861-1  Computation  of  tuabta  Incom* 
from  sources  wtthln  th«  Unliod  StatM  and 
from  ottwr  sourc**  and  acttvtti««. 

(b)  AUocation. 

(3)  Supportive  functions.  |Reaerved| 
For  guidance,  see  5  l.86l-flT{b|(3). 

(c)  Apportionment  of  deductions — (1) 
Deductions  definitely  related  to  a  class 
of  gross  income.  [Reserved]  For 
guidance,  see  §1.8ei-8T(cKll. 

(2)  Apportionment  based  on  assets. 
[Reserved]  For  guidance,  see  §  1  861- 
8T(cH2). 

(d)  Excess  of  deductions  and  excluded 

and  eliminated  income. 


(2)  Allocation  and  apportionment  to 
exempt,  excluded,  or  eliminated  income. 
[Reserved]  For  guidance,  see  S  1  861- 
BTtd)(2), 

fe|  Allocation  and  apportionment  of 
certain  deductions. 

(2)  interest.  [Reserved]  For  guidance, 
see  %  l,861-BTle)(2). 

(f)  Miscellaneous  matters — (1) 
Operative  sections. 

{ni]  DISC  taxable  mcome  [Reserved] 
For  guidance,  see  S  1.8ei-6T(n(ll{iii)- 

(gj  General  examples. 


Examle  ill.  [Reserved] 
Examie  (21  (Reserved) 

Example  (24).  [Reserved]  For 
guidance,  see  \  1  861-eT(gl  Example  24. 

Par.  3.  A  new  \  1  e81-8T  la  added 
immediately  after  S  1.861"8  to  read  as 

follows; 

%  1.M1-4T    Computation  of  taxat>t«  Incom* 
from  aourc**  wtthln  tfM  United  Stale*  and 
from  othar  aourcva  and  acttvttiea. 
(Tamporary}. 

(a)  In  general 

(1)  [Reserved] 

(2)  Allocation  and  apportionment  of 
deductions  in  general.  If  an  afTiliated 
group  of  corporations  joins  in  filing  a 
consolidated  return  under  section  1501. 
the  provisions  of  this  section  are  to  be 
apphed  separately  to  each  member  in 
that  afTihated  group  for  purposes  of 
determimng  such  member's  taxable 
income,  except  to  the  extent  that 
expenses,  losses,  and  other  deductions 
are  allocated  and  apportioned  as  if  all 
dumestic  members  of  an  affiliated  group 
were  a  single  corporation  under  section 
864(e}  and  the  regulations  thereunder. 
See  5  1.861-9T  through  5  1. 861-1  IT  for 
rules  regarding  the  afTiliated  group 
allocation  and  apportionment  of  interest 
expense,  and  )  1  861-1 4T  for  rules 
regarding  the  affiliated  group  allocation 
and  apportionment  of  expenses  other 
than  interest. 

(3)  through  (5)  [Reserved] 

(b)  Allocation. 

(1)  and  (2)  [Reserved] 

(3)  Supportive  functions.  Deductions 
which  are  supporuve  m  nature  [such  as 
overhead,  general  and  administrative. 
and  supervisor>'  expenses)  may  relate  to 
other  deductions  which  can  more 
readily  be  allocated  to  gross  income  In 
such  instance,  such  supportive 
deductions  may  be  allocated  and 
apportioned  along  with  the  deductions 
to  which  they  relate.  On  the  other  band, 
it  would  be  equally  acceptable  to 
attribute  supportive  deductions  on  some 
reasonable  basis  directly  to  activities  or 
property  which  generate,  have 
generated,  or  could  be  reasonably 
expected  to  generate  gross  income.  This 
would  ordinanly  be  accomplished  by 
allocating  the  supportive  expenses  to  all 
gross  income  or  to  another  broad  class 
of  gross  Income  and  apportioning  the 
expenses  in  accordance  with  paragraph 
(c)(1)  of  this  section.  For  this  purpose. 
reasonable  departmental  overhead  rates 
may  be  utilized.  For  examples  of  the 
application  of  the  pnnciples  of  this 
paragraph  (b)(3)  other  than  to  expenses 
attributable  to  stewardship  activities, 
see  examples  (19)  through  (21)  of 
paragraph  (gJ  of  this  section.  See 


paragraph  (e)(4)  of  this  section  for  the 
allocation  and  apportionment  of 
deductions  attributable  to  stewardship 
activities  However,  supportive 
deductions  that  are  described  in  \  1.861- 
14T[e)(3)  shall  be  allocated  and 
apportioned  in  accordance  with  the 
rules  of  (  1.1861-14T  and  shall  not  be 
allocated  and  apportioned  by  reference 
only  to  the  gross  income  of  a  single 
member  of  an  affiliated  group  of 
corporations  as  defined  in  S  1  861- 
14T(dJ. 

(4)  and  (5)  [Reserved) 

(cj  Apportionment  of  deductions — (1) 
Deductions  definitely  related  to  a  class 
of  gross  income.  Where  a  deduction  has 
been  allocated  in  accordance  with 
paragraph  (b)  of  this  section  to  a  class  of 
gross  income  which  is  included  in  one 
statutory  grouping  and  the  rt* sidual 
grouping,  the  deduction  must  be 
apportioned  between  the  statutory 
grouping  and  the  residual  grouping 
Where  a  deduction  has  been  allocated 
to  a  class  of  gross  income  which  is 
included  in  more  than  one  statutory 
grouping,  such  deduction  must  be 
apportioned  among  the  statutory 
groupings  and.  where  necessary,  the 
residual  grouping.  Thus,  in  determining 
the  separate  limitations  on  the  foreign 
tax  credit  imposed  by  section  904(d)(  1 ) 
or  by  section  907,  the  income  within  a 
separate  limitation  category  constitutes 
a  statutory  grouping  of  income  and  all 
other  income  not  within  that  separate 
limitation  categorv'  (whether  domestic  or 
withm  a  different  separate  limitation 
category)  constitutes  the  residual 
grouping  In  this  regard,  the  same 
method  of  apportionment  must  be  usfd 
in  apportioning  a  deduction  to  each 
separate  limitation  category.  Also,  see 
paragraph  (0{ll(iii)  of  this  section  with 
respect  to  the  apportionment  of 
deductions  among  the  statutory 
groupings  designated  in  section 
904|d)(l].  If  the  class  of  gross  income  to 
which  a  deduction  has  been  allocated 
consists  entirely  of  a  single  statutory 
grouping  or  the  residual  grouping,  there 
i«  no  need  to  apportion  that  deduction.  If 
a  deduction  is  not  definitely  related  to 
any  gross  income,  it  must  be 
apportioned  ratably  as  provided  in 
paragraph  (c)(3|  of  this  section.  A 
deduction  is  apportioned  by  attributing 
the  deduction  to  gross  income  (within 
the  class  to  which  the  deduction  has 
been  allocated)  which  is  in  one  or  more 
statutory  groupings  and  to  gross  income 
(within  the  class)  which  is  in  the 
residual  grouping.  Such  attnbution  must 
be  accomphshed  in  a  manner  which 
reflects  to  a  reasonably  close  extent  the 
factual  relationhhip  between  the 
deduction  and  the  grouping  of  gross 
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income  In  apportioning  deductions,  it 
may  be  that  for  the  taxable  year  there  is 
no  gross  income  in  the  statutory 
grouping  or  that  deductions  will  exceed 
the  amount  of  gross  income  in  the 
statutory-  grouping.  See  paragraph  (d)(1) 
of  this  section  with  respect  to  cases  in 
which  deductions  exceed  gross  income. 
In  determinmg  the  method  of 
apportionment  for  a  specific  deduction, 
examples  of  bases  and  faclors  which 
should  be  considered  include,  but  are 
not  limited  to— 
(i)  Comparison  of  units  sold. 
(ii)  Comparison  of  the  amount  of  gross 
sales  or  receipts. 

(ill)  Comparison  of  costs  of  goods 
sold, 
(iv)  Comparison  of  proBt  contribution, 
(v)  Comparison  of  expenses  incurred, 
dssets  used,  salaries  paid,  space 
utilized,  and  time  spent  which  are 
attributable  to  the  activities  or 
properties  giving  rise  to  the  class  of 
gross  income,  and 

(iv)  Comparison  of  the  amount  of 
gross  income. 

Paragraph  (e)  (2)  through  (8)  of  this 
section  provides  the  applicable  rules  for 
allocation  and  apportionment  of 
deductions  for  interest,  research  and 
development  expenses,  and  certain 
other  deductions.  The  effects  on  lax 
liability  of  the  apportionment  of 
deductions  and  the  burden  of 
maintaining  records  not  otherwise 
maintained  and  making  computations 
not  otherwise  made  shall  be  taken  into 
consideration  in  determining  whether  a 
method  of  apportionment  and  its 
fipplication  are  sufficiently  precise.  A 
method  of  apportionment  described  in 
this  paragraph  (c)(1)  may  not  be  used 
when  It  does  not  reflect,  to  a  reasonably 
close  extent,  the  factual  relationship 
between  the  deduction  and  the 
groupings  of  income  Furthermore, 
certain  methods  of  apportionment 
described  in  this  paragraph  (c)(1)  may 
not  be  used  in  connection  with  any 
deduction  for  which  another  method  is 
prescnbed.  The  principles  set  forth 
above  are  applicable  in  apportioning 
both  deductions  definitely  related  to  a 
class  which  constitutes  less  than  all  of 
the  taxpayers  gross  income  and  to 
deductions  related  to  all  of  the 
taxpayer's  gross  mcome.  If  a  deduction 
18  not  related  to  any  class  of  gross 
mcome,  it  must  be  apportioned  ratably 
as  pro\ided  in  paragraph  (c)(3)  of  this 
section. 

(2)  Apportionment  based  on  assets 
Certain  taxpayers  are  required  by 
paragraph  (e)(2)  of  thit.  section  and 
5  1  861-flT  to  apportion  interest  expense 
on  the  basis  of  assets.  A  taxpayer  may 
apportion  other  deduciions  based  on  the 


comparative  value  of  assets  that 
generate  income  within  each  grouping. 
provided  that  such  method  reflects  the 
factual  relationship  between  the 
deduction  and  the  groupings  of  income 
and  is  applied  in  accordance  with  the 
rules  of  §  1.861-eT(g).  In  general,  such 
apportionments  must  be  made  either  on 
the  basis  of  the  tax  book  value  of  those 
assets  or  on  their  fair  market  value. 
However,  once  the  taxpayer  uses  fair 
market  value,  the  taxpayer  and  all 
related  persons  must  continue  to  use 
such  method  unless  expressly 
authonzed  by  the  Commissioner  to 
change  methods.  For  purposes  of  this 
paragraph  (c)l21  the  term  "related 
persons"  means  two  or  more  persons  in 
a  relationship  described  in  section 
267(bl.  In  determining  whether  two  or 
more  corporations  are  members  of  same 
controlled  group  under  section  267(b)(3), 
a  person  is  considered  to  own  stock 
owned  directly  by  such  person,  stock 
owned  with  the  application  of  section 
1563(e)(1),  and  stock  owned  by  the 
application  of  section  267(cl.  In 
determining  whether  a  corporation  is 
related  to  a  partnership  under  section 
267(b)(10).  a  person  is  considered  to  own 
the  partnership  interest  owned  directly 
by  such  person  and  the  partnership 
interest  owmed  with  the  application  of 
section  267le)(3).  In  the  case  of  any 
corporate  taxpayer  that — 
(1)  Uses  tax  book  value,  and 
(ii)  Owns  directly  or  indirectly  (within 
the  meaning  of  5  l."861-llT(b)(2)(ii))  10 
percent  or  more  of  the  total  combined 
voting  power  of  all  classes  of  stock 
entitled  to  vote  in  any  other  corporation 
(domestic  or  foreign)  that  is  not  a 
member  of  the  affiliated  group  (as 
defined  in  section  864(e)(5)).  such 
taxpayer  shall  adjust  its  basis  in  that 
slock  m  the  manner  described  in 
5  1.861-llT(b). 
(3)  [Re8er\^ed] 

(d)  Excess  of  deductions  and  excluded 
and  eliminated  items  of  income. 

(1)  [Reserved] 

(2)  Allocation  and  apportionment  to 
exempt,  excluded  or  eliminated 
income — (i)  In  general  In  the  case  of 
taxable  years  beginning  after  December 
31. 1986.  except  to  the  extent  otherwise 
permitted  by  5  1.861-13T.  the  following 
rules  shall  apply  to  take  account  of 
income  that  is  exempt  of  excluded,  or 
assets  generating  such  income,  with 
respect  to  allocation  and  apportionment 
of  deductions. 

(A)  Allocation  of  deductions.  In 
allocating  deductions  that  are  definitely 
related  to  one  or  more  classes  of  gross 
income,  exempt  income  (as  defined  in 
paragraph  (dl(2)|ii)  of  this  section)  shall 
be  taken  into  account 


(B)  Apportionment  of  deductions.  In 
apportioning  deductions  that  are 
definitely  related  either  to  a  class  of 
gross  income  consisting  of  multiple 
groupings  of  income  (whether  statutory 
or  residual)  or  to  all  gross  income, 
exempt  income  and  exempt  assets  {as 
defined  in  paragraph  (d){2|(ii)  of  this 
section)  shall  not  be  taken  into  account. 
For  purposes  of  apportioning  deductions 
which  are  not  taken  into  account  under 
i  1  1502-13(c]|2]  in  determining  gain  or 
loss  from  deferred  intercompany 
transactions,  as  defined  m  $  11502- 
13(a)(2).  income  from  such  transactions 
shall  be  taken  into  account  in  the  year 
such  income  is  ultimately  included  in 
gross  income. 

(ii)  Exempt  income  and  exempt  assest 
defined — (A)  In  general.  For  purposes  of 
this  section,  the  term  "exempt  income" 
means  any  income  that  is.  in  whole  or  in 
part,  exempt,  excluded,  or  elimmated  for 
federal  income  tax  purposes.  The  term 
"exempt  asset"  means  any  asset  the 
income  from  which  is,  in  whole  or  in 
part,  exempt,  excluded,  or  eliminated  for 
federal  tax  purposes. 

(B)  Certain  stock  and  dividends.  The 
term  "exempt  income"  includes  the 
portion  of  the  dividends  that  are 
deductible  under — 

[1]  Section  2431a)  (1)  or  (2)  (relating  to 
the  dividends  received  deduction). 
[2]  Section  245(8)  (relating  to  the 
dividends  received  deduction  for 
dividends  from  certain  foreign 
corporations). 

Thus,  for  purposes  of  apportiomng 
deductions  using  a  gross  income 
method,  gross  income  would  not  include 
a  dividend  to  the  extent  that  it  gives  rise 
to  a  dividend  received  deduction  under 
either  section  243(a)(1).  section  243(a)(2). 
or  section  245(a).  In  the  case  of  a  life 
insurance  company  taxable  under 
section  801.  the  amount  of  such  stock 
that  is  treated  as  tax  exempt  shall  not 
be  reduced  because  a  portion  of  the 
dividends  received  deduction  is 
disallowed  as  attributable  to  the 
policyholder's  share  of  such  dividends. 
See  S  1.861-14T(h)  for  a  special  rule 
concerning  the  allocation  of  reserve 
expenses  of  a  life  insurance  company.  In 
addition,  for  purposes  of  apportioning 
deductions  using  an  asset  method, 
assets  would  not  include  that  portion  of 
stock  equal  to  the  portion  of  dividends 
paid  thereon  that  would  be  deductible 
under  either  section  243(a)(1).  section 
243(a)(2),  or  section  245(a).  In  the  case  of 
stock  which  generates,  has  generated,  or 
can  reasonably  be  expected  to  generate 
qualifying  dividends  deductible  under 
section  243(a)(3),  such  stock  shall  not 
constitute  a  tax  exempt  asset.  Such 


BEST  COPY  AVAILABLE 


35476    Federal  Register  /  Vol.  53.  No.  178  /  Wednesday.  September  14.  1988  /  Rules  and  Regulations 


stock  and  (he  dividends  ihereoa  will, 
however,  be  eliminated  from 
consideration  m  the  apportionment  of 
interest  expense  under  the  consolidation 
p^ie  set  forth  m  9  l.a61-10T(c).  and  in 
the  apportJorunent  of  other  expenses 
under  the  consolidation  rules  set  forth  in 
5  1  861-14T. 

(ill)  Income  that  is  not  considered  tax 
exempt.  The  following  items  are  not 
considered  to  be  exempt,  eliminated,  or 
excluded  income  and,  thus,  may  have 
expenses,  losses,  or  other  deductions 
dllocated  and  apportioned  to  them: 

I  .AJ  In  the  case  of  a  foreign  taxpayer 
[.ncluding  a  foreign  sales  corporation 
fFSCJ)  computing  its  effectively 
connected  income,  gross  income 
whether  dumeatic  or  foreign  source) 
which  is  not  effectively  connected  to  the 
conduct  of  a  United  States  trade  or 
business: 

fB)  In  computing  (he  combined 
taxable  income  of  a  DISC  or  FSC  and  its 
related  supplier,  the  gross  income  of  a 
Dies  or  a  FSC; 

(C)  For  at!  purposes  under  subchapter 
.\  of  the  Code.  Including  the 
computation  of  combmed  taxable 
income  of  a  pKJsaessions  corporation  and 
Its  affiliates  under  section  936(h(.  the 
gross  income  of  a  possessions 
corporation  for  which  a  credit  is  allowed 
under  section  936(a);  and 

;D)  Foreign  earned  mcome  as  defined 
m  section  911  and  the  reflations 
thereunder  (however,  the  rules  of 
S  1  911-6  do  not  require  the  allocation 
and  apportionment  of  certain 
deductions,  including  home  mortgage 
interest,  to  foreign  earned  income  for 
purposes  of  determining  the  deductions 
disallowed  under  section  SllCdKa)]. 

(iv)  Prior  years.  For  expense 
allocation  and  apportionment  rules 
applicable  to  taxable  years  beginning 
before  January  1.  1987.  and  for  later 
years  to  the  extent  permitted  by  S  1.861- 
13T.  see  9  l.BC1-8(d](2J  [Revised  as  of 
Apnl  1.13861. 

(e)  Allocation  and  apportionment  of 
certain  deductions. 
(IJ  [Reserved] 


(2)  Interest.  The  rules  concerning  the 
allocation  and  apportionment  of  interest 
expense  and  certain  mterest  equivalents 
are  set  forth  in  551-861-GT  through 
1,861-1 3T. 

(3)  through  (U)  [Reserved] 

If)  MiSceUanevus  mfl«e/»-— (1) 
Operative  sections. 
(1)  through  (Ijlu)  [Reservedl 
(ui)  Separate  limitations  to  the  foreign 
tax  credit  Section  904(d)ll)  requires  that 
the  foreign  tax  credit  limitation  be 
determined  separately  m  the  case  of  the 
t>pes  of  income  specified  therein. 
Accordingly,  the  income  within  each 
separate  Unulation  category  constitutes 
a  statutory  grouping  of  income  and  all 
other  mcome  not  within  that  separate 
limitation  category  {whether  domestic  or 
within  a  different  separate  limitation 
category)  constitutes  the  residual 
groups. 

(f)  (l)(iv)  through  (5)  [Reserved] 

(g)  General  examples. 

Examples  0/  through  fZ}}.  [Reserved) 
Example  i24}— Exempt,  excluded,  or 
eliminated  income — (i)  Income  method— {A} 
Facts.  X,  M  domesUc  corporaiian  urgaaized  oo 
January  1.  198?  is  engaged  in  a  number  of 
biismesseB  worldwide,  X  owns  a  25-percent 
voting  mteresr  in  each  of  Rve  corporationa 
engaged  in  t.he  business  A.  two  of  which  ar« 
domestic  and  three  of  which  are  foreign  X 
incurs  stewardship  expenses  '.n  connection 
with  these  five  sloci  investments  m  the 
amount  of  $100  X  apportion*  iis  stewardahip 
expenses  using  a  gross  income  method.  Each 
of  the  five  companies  piiys  a  dividend  in  the 
amount  of  ftOO.  X  is  entitled  to  claim  the  80- 
pen:ent  dividends  received  deduction  on 
dividends  paid  by  the  two  domestic 
companies  Because  tax  exempt  income  is 
conaidered  in  the  allwation  of  deductions. 
X'9  Si 00  stewardship  expense  is  allocated  to 
the  class  of  income  consisting  of  dividends 
from  bu-HinesH  A  companies.  However. 
because  tax  exempt  mcome  is  not  considered 
in  the  apportionment  of  deductions  within  a 
class  of  gross  Income,  the  gross  Uicome  of  the 
two  domestic  companies  must  be  reduced  to 
reflect  the  availability  of  the  dividends 
received  deduction.  Thus,  for  purposes  of 
apportionment,  the  gross  income  paid  by  the 
three  foreign  companies  is  considered  lo  be 
SlOO  each,  wtule  the  gross  income  paid  by  the 
domestic  companies  is  considered  to  be  iZO 


pai:h.  Accordingly.  X  has  lotal  gross  income 
from  business  A  companies,  for  purposes  of 
apportionment,  of  $140.  As  a  result  $29  41  uf 
X  s  stewardship  expense  is  apportioned  lo 
each  of  the  foreign  companies  and  S5.8S  of 
X's  stewardship  expense  is  apportioned  to 
each  of  the  domestic  companies. 

(11)  Asset  met.hod-~{A]  Farts  X.  a  domestic 
corporation  organized  on  lanuary  1. 1987, 
carries  on  a  trade  or  business  in  the  United 
States.  X  has  deducuble  inieresl  expense 
incurred  in  1S87  of  $eo.OOii  X  owns  all  the 
stock  of  Y  a  foreign  corporation.  X  also  owns 
49  percent  of  the  voting  stock  of  Z,  a  domestic 
corporation-  Neither  Y  nor  Z  has  retained 
earnings  and  profits  al  the  end  of  1987.  X 
apportions  its  interest  expense  on  the  basis 
of  the  fair  market  value  of  its  assets,  X  has 
HSseU  worth  $l..WO.000  that  generate 
domestic  source  income,  among  which  are 
tax  exempt  munmpal  bonds  worth  $100,000, 
and  the  stock  of  Z.  which  has  a  value  of 
$50aOOO.  The  Y  sl^tck  owned  by  X  has  s  fnir 
market  value  of  $2,000,000  and  generates 
solely  foreign  source  general  Umitation 
income. 

(B)  .Allocation.  No  portion  of  X's  interest 
expense  is  directly  allocable  solely  to 
identified  property  within  the  meaning  of 
S  leei-lOT  Thus.  X  s  deduction  for  interest 
is  definitely  related  to  all  its  gross  income  as 
e  class. 

(CJ  .'Apportionment  For  purposes  of 
apportioning  expenses,  assets  thai  generate 
exempt,  eliminated,  or  exrJuded  income  arc 
not  taken  into  account.  Because  X's 
municipal  bonds  are  tax  exempt,  they  art'  not 
taken  into  account  m  apportioning  interest 
expense.  Since  X  is  entitled  to  claim  under 
section  243  lo  80-percent  dividends  received 
deduction  with  respect  lo  ihe  dividend  it 
received  from  Z,  80  percent  of  the  value  of 
that  stock  is  not  taken  into  account  as  an 
asset  for  purposes  of  apportionment  under 
Ihe  asset  method  X  apportions  its  interest 
deduction  between  Ihe  statutory  grouping  of 
foreign  source  general  limitation  income  and 
the  residual  grouping  of  domestic  source 
income  as  follows: 

To  foreign  source  general  limitation 


Interest 
expense 


General  limitation  assets  that 
■re  fwl  lax  exempt 

Worldwide  assets  that  are  not 
tax  exempt 


$ZJ0O0J300 


(tioaooo+SBooooo-i-sz.ixxuxn) 


■=  $4aooo 


Nanexempt  foreign  as.sets 


30  percent 

of  Z  sIckJ( 

value 


Nooexempt 

domestic 

assets 


Nonexempi 

foreign 
assets 


To  domestic  source  income: 


Interest 
expense 


Domestic  assets  that  are  no! 
tax  exempt 

Worldwide  assets  that  arc  not 
lAX  exempt 
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$80,000^ 


$100.000 -f  $900,000 


($100,000  +  $800,000  +  $2,000,000) 


20  percent  of  Z  stock  value -foonexempt 
domestic  assets 


20  percent 

of  Z  stock 
value 


Nonexempi 

domestic 

assets 


Nonexempi 
foreign 
assets 


Example  125)  and  (26).  [Reserved] 

(h)  Effective  dates.  In  general,  the 
niles  of  this  section,  as  well  as  the  rules 
of  §5  1.861-9T.  1.661-lOT.  1.661-llT, 
1.B61-12T.  and  1.861-14T  shall  apply  for 
taxable  years  beginning  after  December 
31. 1986.  In  the  case  of  corporate 
taxpayers,  transition  rules  set  forth  in 
9  1.861-13T  provide  for  the  gradual 
phase-in  of  certain  the  provisions  of  this 
and  the  foregoing  sections.  However,  the 
following  rules  are  effective  for  taxable 
years  commencing  after  December  31, 
1968: 

(1)  Section  1.88l-9T(b)(2)  (concerning 
the  treatment  of  certain  foreign  currency 
borrowings). 

(2)  Section  1.86l-9Tld)(2)  (concerning 
the  treatment  of  interest  incurred  by 
nonresident  aliens), 

(3)  Section  1.861-10T(b)(3)(li) 
(providing  an  operating  costs  test  for 
purposes  of  the  nonrecourse 
indebtedness  exception),  and 

(4)  Section  1.861-10T(b)(6)  (concerning 
excess  collaterilization  of  nonrecourse 
borrowings). 

In  addition.  9  1.861-10T(e)  (concerning 
the  treatment  of  related  controlled 
foreign  corporation  indebtedness)  is 
effective  for  taxable  years  commencing 
after  December  31, 1987.  For  rules  for 
taxable  years  beginning  before  January 
1. 1987,  and  for  later  years  to  the  extent 
permitted  by  $  1.861-13T.  see  $  1.861-8 
(Revised  as  of  April  1.  1986). 

§§  1.861-9  and  i.a6i-gA  (Redesignated  as 
;;$  1.861-15  and  1.861-16  respectively | 

Par.  4.  Sections  1,861-9  and  1.861-9A 
are  rede.signated  as  §5  1.861-15  and 
1  861-16,  respectively 

Par.  5.  The  following  new  58  1.861-9T. 
1,B61-10T.  1  861-1  IT,  1.861-12T  and 
1 ,861-14T  are  added  immediately  after 
S  1,861-81  and  $  1,861-13T  is  added  and 
reser\'ed  to  read  as  follows: 

§  1.861-9T     Allocation  and  apportionment 
of  Interest  expeoM  (Temporary 
regulations). 

(<i'i  /.■:  iit^ni^ral-  Any  expense  that  is 
deductible  under  section  163  (including 
original  issue  discount)  constitutes 
interest  expense  for  purposes  of  this 
fection,  as  well  as  for  purposes  of 


Si  1.861-lOT.  1.861-tlT,  1.861-127.  and 
1.661-13T.  The  term  interest  refers  to  the 
gross  amount  of  interest  expense 
incurred  by  a  taxpayer  in  a  given  tax 
year.  The  method  of  allocation  and 
apportionment  for  interest  set  forth  in 
this  section  is  based  on  the  approach 
that  in  general,  money  is  fungible  and 
that  interest  expense  is  attributable  to 
all  activities  and  property  regardless  of 
any  specific  purpose  for  incurring  an 
obligation  on  which  interest  is  paid. 
Exceptions  lo  the  fungibility  ruie  are  set 
forth  in  fi  1.8ei-10T.  The  fungibility 
approach  recognizes  that  all  activities 
and  property  require  funds  and  that 
management  has  a  great  deal  of 
flexibility  as  to  the  source  and  use  of 
funds.  When  borrowing  will  generally 
free  other  funds  for  other  purposes,  and 
it  is  reasonable  under  this  approach  to 
attribute  part  of  the  cost  of  borrowing  to 
such  other  purposes.  Consistent  with  the 
principles  of  fungibility,  except  as 
otherwise  proWded,  the  aggregate  of 
deductions  for  interest  in  all  cases  shall 
be  considered  related  lo  all  income 
producing  activities  and  assets  of  the 
taxpayer  and.  thus,  allocable  to  all  the 
gross  income  which  the  assets  of  the 
taxpayer  generate,  have  generated,  or 
could  reasonably  have  been  expected  to 
generate.  In  the  case  of  the  interest 
expense  of  members  of  an  affiliated 
group,  interest  expense  shall  be 
considered  lo  be  allocable  to  al!  gross 
income  of  the  members  of  the  group 
under  5  1.861-llT.  That  section  requires 
the  members  of  an  affiliated  group  to 
allocate  and  apportion  the  interest 
expense  of  each  member  of  the  group  as 
if  all  members  of  such  group  were  a 
single  corporation.  For  the  method  of 
determining  the  interest  deduction 
allowed  to  foreign  corporations  under 
section  B82(c),  see  $  1.882-5. 

(b)  Interest  equivalents — (1)  Certain 
e.\penses  and  losses.  Any  expense  or 
loss  (to  the  extent  deductible)  incurred 
in  a  transaction  or  series  of  integrated  or 
related  transactions  in  which  the 
taxpayer  secures  the  use  of  fimds  for  a 
period  shall  be  subtect  to  allocation  and 
apportionment  under  the  rules  of  this 
section  if  such  expense  or  loss  is 
substantially  incurred  in  consideration 
of  the  lime  value  of  money.  However, 
the  allocation  and  apportionment  of  a 
loss  under  this  paragraph  fb)  shall  not 
affect  the  characterization  of  such  loss 
as  capital  or  ordinary  for  other  purposes 
of  the  Code  and  the  regulations 
therundor.  The  rule  of  this  paragraph 


(b)ll)  may  be  illustrated  by  the 
following  example. 

Example.  W.  a  domestic  corporation, 
borrows  from  X  two  ounces  of  gold  at  a  time 
when  the  spot  price  for  gold  is  $500  per 
ounce.  W  agrees  to  return  the  two  ounces  of 
gold  in  BIX  months  W  sells  the  two  ounces  of 
gold  to  Y  for  $1000  W  then  enters  into  a 
contract  with  Z  lo  purchase  two  ounces  of 
gold  SIX  months  in  the  future  for  $1,050.  In 
exchange  for  the  use  of  $1,000  in  cash,  W  has 
sustained  a  loss  of  $50  on  related 
transactions.  This  loss  is  subject  lo  allocation 
and  apportionment  under  the  rules  of  this 
section  in  the  same  manner  as  interest 
expense. 

(2)  Certain  foreign  currency 
borrowings — (i)  Rule.  If  a  taxpayer 
borrows  in  a  nonfunctional  currency  al 
a  rate  of  interest  that  is  less  than  the 
applicable  federal  rate  (or  its  equivalent 
in  functional  currency  if  the  functional 
currency  is  not  the  dollar),  any  swap, 
forward,  future,  option,  or  similar 
financial  arranjaement  (or  any 
combination  thereof!  entered  into  by  the 
taxpayer  or  by  a  related  person  (as 
defined  in  5  1.861-eT(c)(2))  that  exists 
during  the  term  of  the  borrowing  and 
that  substantially  diminishes  currency 
risk  with  respect  to  the  borrowing  or 
interest  expense  thereon  will  be 
presumed  to  constitute  a  hedge  of  such 
borrowing,  unless  the  taxpayer  can 
demonstrate  on  the  basis  of  facts  and 
circumstances  that  the  two  transactions 
are  in  fact  unrelated.  Under  this 
presumption,  the  currency  toss  incurred 
on  the  borrowing  during  taxable  years 
beginning  after  December  31, 1988,  in 
connection  with  hedged  nonfunctional 
currency  borrowings,  reduced  or 
increased  by  the  gain  or  loss  on  the 
hedge,  will  be  apportioned  in  the  same 
manner  as  interest  expense.  This 
presumption  can  be  rebutted  by  a 
showing  that  the  financial  arrangement 
was  entered  into  in  connection  with 
hedging  currency  exposure  arising  in  the 
ordinary  course  of  a  trade  or  business 
(other  than  with  respect  to  the 
borrowing). 

(li)  Examples.  The  pnncipies  of  this 
paragraph  (b)(2]  may  be  illustrated  by 
the  following  examples. 

Example  (11.  Taxpayer  has  a  dollar 
functional  currency  and  does  not  have  any 
qualified  business  units  with  a  functional 
currency  other  than  the  dollar.  On  January  1, 
1989.  when  the  unit  of  foreign  currency  is 
worth  $1,  taxpayer  borrows  100  units  of 
foreign  currency  for  a  three-year  period 
bearing  interest  at  the  annual  rate  of  3 
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percent  and  smmedtately  converts  the 
proceeds  of  the  borrowinj;  into  dollars  for  ut« 
in  I'.a  business  In  the  ordinary  course  of  its 
business,  taxpayer  has  no  foreign  currency 
exposure  in  this  currency  In  March  1989. 
taxpayer  enters  into  a  three-year  swap 
agreement  that  covers  most,  but  not  alL  of  the 
pdyment  of  interest  and  principal.  Because 
!he  swap  substantially  diminishes  oirrency 
nsk  with  respect  to  the  borrowing,  it  is 
presumed  to  hedge  the  loan.  Since  taxpayer 
cannot  demonstrate  that  It  was  bedgtns 
c'jrrency  exposure  ansing  in  the  ordinary 
course  of  its  business  (other  than  currency 
exposure  with  respect  to  the  borrowlns).  the 
r.p'  currency  loss  on  the  borrowing  adfUBied 
ioT  any  gain  or  loss  on  ths  swap  must  be 
apportioned  m  (he  same  manner  as  interest 
?\pen*e 

Examp.e  :^i  Assume  the  same  facts  as  in 
Example  1  except  thdt  the  taxpayer  borrows 
in  fwo  separate  foreign  currencies  on  terms 
described  in  ELxample  1  and  enters  into  a 
swap  dgreemeni  m  a  single  currency  that 
substantiaily  dimimshes  the  taxpayer's 
asjgregate  foreign  currency  nsk.  The  net 
cunency  loss  on  the  borrowings  adjusted  for 
any  gain  or  loss  on  the  swap  must  be 
apportioned  in  the  same  manner  as  interest 
expense. 

f3)  Losses  on  sale  of  carta jn 
receivables — (1)  General  rule.  Any  loss 
on  the  sale  of  a  trade  receivable  (as 
defined  in  5  l-954-2(h)l  shall  be 
allocated  and  apportioned,  solely  for 
purposes  of  this  section  and  §S  1  861- 
lOT,  1.861-nT.  t.861-12T.  and  1.861- 
13T.  in  the  same  manner  as  interest 
expense,  unless  at  the  time  of  sale  of  the 
receivable,  it  bears  interest  at  a  rate 
which  19  at  least  120  percent  of  the  short 
term  applicable  federal  rate  (as 
determined  under  section  1274(d)  of  the 
Code),  or  its  equivalent  in  foreign 
currency  in  the  case  of  receivables 
denominated  in  foreign  currency. 
determined  at  the  time  the  receivable 
arises.  This  treatment  shall  not  affect 
the  characterization  of  such  expense  as 
interest  for  other  purposes  of  the 
Internal  Revenue  Code. 

(ii)  Exceptions.  To  the  extent  that  a 
loss  on  the  sale  of  a  trade  receivable 
exceeds  the  discount  on  the  receivable 
that  would  be  computed  applying  to  the 
amount  received  on  the  sale  of  the 
receivable  120  percent  of  the  applicable 
federal  rate  [or  its  equivalent  in  foreign 
currency  in  the  case  of  receivables 
denominated  in  foreign  currency)  for  the 
period  commencing  with  the  date  on 
which  the  receivable  is  sold  and  ending 
with  the  earlier  of  the  date  on  which  the 
receivable  begins  to  bear  interest  at 
such  rate  or  the  anticipated  payment 
date  of  the  receivable,  such  excess  shall 
not  be  allocated  and  apportioned  in  the 
same  manner  as  interest  expense  but 
rather  shall  be  allocated  and 
apportioned  to  the  gross  income 
generated  by  the  receivable.  In  cases  of 


transfers  of  receivables  to  a  domestic 
international  sales  corporation 
described  i  1.99+-lfc)(6)(v).  the  rule  of 
this  paragraph  (bl(3)  shall  not  apply  for 
purposes  of  computing  combined 
taxable  income.  In  computing  the 
combined  taxable  income  of  a  foreign 
sales  corporation  and  its  related 
supplier,  loss  on  the  sale  of  receivables 
to  a  third  party  incurred  either  by  the 
foreign  sales  corporation  or  its  related 
supplier  shall  ofTset  combined  taxable 
income,  notwithstanding  the  provisions 
of  this  paragraph  (b)(3).  See  S  ].924(a}- 
lT(g)(7). 

Example.  On  October  1,  X  sells  a  widgpi  to 
Y  for  JltX)  payable  m  30  days,  after  which  the 
receivable  will  bear  stated  interest  at  13 
percent.  On  October  4.  X  sells  Vs  obligation 
to  Z  for  S88  Awume  that  the  applicattje 
federal  rate  for  the  month  of  October  is  10 
percent.  Applying  120  percent  of  the 
applicable  federal  rate  to  the  S98  received  on 
the  sale  of  the  receivable,  the  obligation  is 
discounted  ai  a  12  percent  rate  for  a  penod  of 
27  days.  At  this  discount  rate,  the  obligation 
would  have  sold  for  $99.22.  Thus.  88  cents  of 
the  S2  loss  on  the  sale  is  apportioned  in  the 
same  manner  as  interest  expense,  and  $1.22 
of  (he  S2  loss  on  the  sale  is  directly  allocated 
to  the  income  generated  on  the  widget  sale. 

(4)  Rent  in  certain  leasing 
transactions.  [Reserved.] 

(5)  Treatment  of  bond  premium — (i) 
Treatment  by  the  issuer  If  a  bond  or 
other  debt  obligation  is  issued  at  a 
premium,  an  amount  of  interest  expense 
incurred  by  the  issuer  on  that  bond  or 
other  debt  obligation  equal  to  the 
amortized  portion  of  that  premium  that 
18  included  m  gross  income  for  the  year 
shall  be  allocated  and  apportioned 
solely  to  the  amortized  portion  of 
premium  derived  by  the  issuer  for  the 
year. 

(li)  Treatment  by  the  holder  If  a  bond 
or  debt  obligation  is  purchased  at  a 
premium,  the  portion  of  that  premium 
amortized  during  the  year  by  the  holder 
under  section  171  and  the  regulations 
thereunder  shall  be  allocated  and 
apportioned  solely  to  interest  Income 
derived  from  the  bond  by  the  holder  for 
the  year 

Ic)  Allowable  deductions  In  order  for 
an  interest  expense  to  be  allocated  and 
apportioned,  it  must  first  be  determined 
that  the  interest  expense  is  currently 
deductible.  A  number  of  provisions  in 
the  Code  disallow  or  suspend 
deductions  of  interest  expense  or 
require  the  capitalization  thereof. 

(1)  Disallowed  deductions.  A  taxpayer 
does  not  allocate  and  apportion  interest 
expense  under  this  section  that  is 
permanently  disallowed  as  a  deduction 
by  operation  of  section  163(h).  section 
265.  or  any  other  provision  or  rule  that 
permanently  disallows  the  deduction  of 
interest  expense. 


(2)  Section  263A  Section  263A 
requires  the  capitalization  of  mterest 
expense  that  is  allocable  to  designated 
t\pes  of  property.  Any  interest  expense 
that  is  capitalized  under  secnon  263A 
does  not  constitute  deductible  interest 
expense  for  purposes  of  this  section. 
Furthermore,  interest  expense 
capitalized  in  inventory  or  depreciable 
property  is  not  separately  allocated  and 
apportioned  when  the  inventory  is  sold 
or  depreciation  is  allowed.  Capitalized 
interest  expense  is  effectively  allocated 
and  apportioned  as  part  of.  and  in  the 
same  manner  as,  the  cost  of  goods  sold. 
amortization,  or  depreciation  deduction. 

(3)  Section  163(d).  Section  163(d) 
suspends  the  deduction  for  interest 
expense  to  the  extent  thai  it  exceeds  net 
investment  income.  In  the  year  that 
suspended  investment  interest  expense 
becomes  allowable  under  the  rules  of 
flection  163(d).  that  interest  expense  is 
apportioned  under  rules  set  forth  in 
paragraph  [d)(l)of  this  section  as 
though  It  were  incurred  in  the  taxable 
year  in  which  the  expense  is  deducted. 

(4)  Section  469— {\]  General  rule. 
Section  469  suspends  the  deduction  of 
passive  activity  losses  to  the  extent  that 
they  exceed  passive  activity  income  for 
the  year  Passive  activity  losses  may 
consist  in  part  of  interest  expense 
properly  allocable  to  passive  activity  In 
the  year  that  suspended  interest 
expense  becomes  allowable  as  a 
deduction  under  the  rules  of  section  469. 
that  interest  expense  is  apportioned 
under  rules  set  forth  in  paragraph  (d)(1) 
of  this  section  as  though  it  were  incurred 
in  the  taxable  year  in  which  the  expensp 
is  deducted. 

(ii)  Identification  of  the  interest 
component  of  a  suspended  passive  loss. 
A  suspended  passive  loss  may  consist  of 
a  variety  of  items  of  expense  other  than 
interest  expense  Suspended  interest 
expense  for  any  taxable  year  is 
computed  by  multipljnng  the  total 
suspended  passive  loss  for  the  year  by  a 
fraction,  the  numerator  of  which  is 
passive  interest  expense  for  the  year 
(determined  under  reguUtions  issued 
under  section  163)  and  the  denominator 
of  which  is  total  passive  expenses  for 
the  year.  The  amount  of  the  suspended 
interest  expense  that  is  considered  to  b<? 
deductible  in  a  subsequent  taxable  year 
is  computed  by  multiplying  the  amount 
of  any  cumulative  suspended  interest 
expense  (reduced  by  suspended  interest 
expense  allowed  as  a  deduction  in  prior 
taxable  years)  times  a  fraction,  the 
numerator  of  which  is  the  portion  of 
cumulative  suspended  passive  losses 
that  become  deductible  in  the  taxable 
year  and  the  denominator  of  which  is 
the  cumulative  suspended  passive 


Federal  Regatgr  /  Vol.  53.  No   178  /  Wednesday.  September  14.  1988  /  Rules  and  Regulations    3547^ 


losses  for  j^nor  taxable  years  (redut^ed 
by  »uspeoded  passive  losses  allowed  as 
dedoctiooa  in  prior  taxable  years] 

(iti)  Example.  The  rules  of  this 
para^aph  (c)f4)  may  be  illustrated  by 
the  following  example. 

E.\aiiiple.  Od  faniuiry  1. 1587,  A.  s  United 
Slates  diizen,  invested  in  e  passive  rndsmty. 
In  19B7.  the  passive  activity  genuated  no 
passive  income  andSlOO  in  ptusive  Losses,  all 
of  which  were  suspended  hy  operation  of 
sprtton  489  The  TOspended  loss  included  $10 
of  !»u!»pended  mferF^t  expniMf  ht  1988,  the 
jfbjwive  actPnty  gtTwrat^  SSO  in  pa.wive 
income  and  Si 50  :n  paiane  expenses  which 
inc)u<i*d  $30  o<  interest  expense  Tbt  entire 
SU'IO  ^&&tve  Umb  w^kstspemiedu)  IHAftarui 
inJiided$20of  mlen^st  expense  ($100 
Riinpended  piiksive  loss  x  £30  passive 
interest  e.xpeiise/$t50  total  passive 
expenses  1.  Thtis,  at  the  end  of  19W,  A  hrid 
total  suspended  pessfve  [rnwi  ofSSHO, 
inijiidiD» $30 f>f  !«>Rp«»ded  tnieresi  expense. 
Ir.  tOOB.  the  pasfnve  activity  generated  $100  in 
pAMive  incorne  and  no  passive  expenses. 
Ilius.  $100  oi  As  cum'oiatwe  suspended 
passive  lost  was  therefon;  allowed  in  1S8U. 
TKe  $100  of  deduciible  passive  Loss  includes 
$15  nf  suspended  JTrterest  expense  C530 
cunrulalive  tuspended  interest  expense  ■•, 
SlOO  of  cumulative  suspended  passive  Fotsrff 
sUowable  in  19B0/S3C10  of  total  nrmilattve 
siispend(!d  passive  losses).  The  $15  of  uiterest 
expense  IS  apportKioed  un^icr  Lbe  mb^  of 
paragraph  [tit  o(  this  »*;t:tion  a»  thituith  it 
wf  re  mcurred  tn  ISfiQ. 

(d)  Apportionment  rules  for 
individuals,  estates,  and  certain  trusts — 
[1|  United  States  mdjviducls.  In  the  case 
nf  taxable  years  beginning  after 
Detenaber  31. 1986.  individuals  senerally 
snail  apportion  interest  expense  under 
different  ruli?8  accordinK  to  the  type  of 
interest  expense  incurred.  The  interest 
expense  of  individuals  shall  be 
characterized  under  the  regulatjons 
issued  under  section  1&3-  tiowever,  in 
the  case  ol  an  individual  whcrse  foreign 
source  'ncome  (incJuduig  income  that  is 
excluded  under  section  ^1)  does  not 
exceed  a  ^ross  amount  of  $5,000.  the 
apportionment  of  interest  expense  under 
this  section  is  not  re(]Uired.  Such  an 
iiwlivuluari  interest  expense  may  be 
allocated  entirely  to  damestk:  source 
income 

( 1 1  Intere&l  incurred  ui  the  conduct  of 
a  trade  or  businesiL  An  individual  who 
incurs  buatnesa  interest  described  in 
section  l63(bK^HA)  ahal)  appiMiion  such 
interest  expense  usuig  an  asset  method 
by  reference  to  the  individual  s  business 
assets. 

iii)  Investment  interest  An  individual 
who  incurs  investment  interest 
described  in  section  163(hK21[B]  shall 
apportion  that  interest  expense  on  the 
basis  of  the  uuiividual's  investment 
assets. 

(iiil  Interest  incurred  m  a  passive 
activity.  An  individual  who  incors 


passive  actiWly  mlerest  described  in 
section  l&3|h>l2HC)  ihal!  apportion  that 
inleTest  expense  on  the  basis  of  the 
individual's  passive  activity  assets. 
Individuals  who  receive  a  distributive 
share  of  mterest  expense  incurred  in  a 
partnership  are  subject  to  spedal  rule* 
set  forth  in  paragraph  |e)  of  this  section. 

(iv)  Qualified  residence  and 
deductible  personal  interest.  Individuals 
who  incur  qualified  residence  interest 
described  in  section  1631h|(2||D)  shall 
apportion  that  interest  expense  und^r  a 
gross  income  methcd,  taking  into 
account  all  irHUjme  (including  business, 
passive  activity,  and  investment 
income)  but  exclodmg  income  that  is 
exempt  under  section  911.  For  purposes 
of  this  section,  any  quabfied  residence 
that  IS  rented  shall  be  considered  to  be  a 
business  asset  fur  the  penod  m  which  it 
is  rented,  with  the  result  that  the  interest 
on  such  a  residence  is  not  apportioned 
under  this  subdrvision  |iv)  but  instead 
under  subdivisions  (ij  or  [iii)  of  this 
paragraph  (d)(ll.  To  the  extent  (hal 
personal  interest  described  in  section 
163(h)(2t  remains  deductible  under 
transitional  rules,  individuals  shiiU 
apportion  such  interest  expense  m  the 
same  manner  as  qualified  residence 
interesU 

(v)  Example.  The  following  example 
Lllufitrates  the  principles  of  this  section. 

Example — (i)  Facts.^  A  is  a  resident 
IndJvkhial  taxpayer  engaged  in  the  active 
cosMJuct  of  a  trade  oi  buaincMv  which  A 
operates  as  a  sole  propnetor  As  busimiw 
generates  only  domestic  source  income.  As 
uu'esiment  portfolio  consists  of  several  less 
than  to  pertamt  stoci  inve?tmenta,  Ci?r!ain 
stocks  in  which  A's  adiuated  basts  ts  $4O.G00 
generate  ckmestic  source  inff»me  and  other 
stocks  UI  which  As  adnisted  basi-t  is  SBCLCDO 
generate  fartign  source  passive  incmnc.  In 
oddibon.  .\  ovims  hi^  personal  retidencs. 
wtiich  Ls  SLibiecl  \o  a.  mortgage  in  the  amount 
of  Si 00,000.  All  interest  expense  mrurred 
with  respect  to  As  mortgage  is  quiilified 
residence  mterent  for  purposes  of  section 
J83|hH2KD!  A's  I'hpT  imiehtedr»es8  cmrsrsts 
of  a  bonk  li>an  m  the  amovnt  of  $40,000. 
Under  the  reevlatioDs  issued  umicr  section 
1&.'ilh|.  i1  tm  determined  that  tfar  prcx:«eds  of 
the  $W.O0O  k>an  werf  divicied  equally 
between  As  business  and  tus  investment 
portfialio  In  1987.  the  gross  mcorae  of  A's 
business,  befoie  the  apportiomnenl  of 
interest  expense,  was  $50,000.  A's  investment 
portfolio  generated  $4,000  in  domestic  soorce 
income  and  $1^000  in  foreign  source  passive 
income.  All  of  A's  debt  oblitratioas  bear 
interest  at  Ihe  annua)  rate  of  10  percenL 

(\\)  AnatvAiS of  butinpss  ^nterent  Under 
seciioo  163(h)  of  ihr  Code.  S2UXX)  of  As 
uiteresl  expense  is  eiinbutabie  (ohis 
business-  Under  the  rules  of  parap-aph 
(dItDfil  such  interest  must  be  apportioned  on 
the  bashi  of  ihe  business  assets  Apptytng  the 
e*9p'  method  (fp!»crTh«K)  in  parajtraph  (j(1  of 
this  section,  il  ia  determined  thai  all  of  As 
biisuwss  aa«ett  generate  dorocsbc  income 


find.  therH'ire.  canatitutc  doiafstk'  assets 
Thus,  (he  SiOOO  m  m  (ere*  eipemse  fm  the 
business  loan  is  atlocabW  to  domestic  source 
income. 

liii)  Anoi\Siii  af  wveslaesit  uileresL  IJ oiler 
seclion  163[hl  of  the  Code.  S^OOO  of  As 
interest  expense  ;» investment  interest.  Under 
Ihe  rules  of  paragraph  (d|(lfriiTnf  this  s^cHon. 
such  iDicrest  invst  be  apTvortioned  on  the 
basis  of  investment  assets  Applying  the 
fipspl  method.  As  intesinKmt  assets  consisi 
of  Block  gener^ittng  domesfK:  source  income 
With  an  ad>usted  basis  of  $40,000  and  ftock 
generating  foreign  source  pasan'e  tncomc 
with  an  adjasted  basis  of  Maooa  Than.  40 
percent  (SMO)  of  As  investment  interest  is 
dpponioned  to  domesuc  source  income  and 
60  percent  lJl.2001  of  A'ts  investment  interest 
15  apponion«d  lo  foreign  soorce  passive 
income  for  purposes  t^  serlion  904 

(;\)  .Analysis  o^  qvahfed  n^'dence 
■  nUT^ift  The  SlttOOO  of  qualified  rrsidcDGe 
interest  expense  )S  apportioned  under  the 
rules  of  parafiraph  (dIJlHiv)  of  this  sectioo  on 
the  t>a<<is  of  all  of  As  ^x>ss  income.  A's  groAs 
income  consists  of  560.000.  S&4.000  of  which 
IS  domestK  source  and  56.000  of  which  is 
f(.»re!»n  source  pasjtrve  income  Thus,  19.000  of 
As  qualtfied  residence  mtcresi  is 
iipporticaed  to  domestic  *jufce  income  and 
St,000  oi  As  quatified  residence  interest  is 
apportioned  lo  fweijEn  source  pasaive 
incoiae 

(2)  Nonresident  aliens — fi)  General 
rule.  For  taxable  3rear5  bejeinning  on  or 
after  Janaary  1. 19B8.  interest  expense 
incurred  by  a  nonresident  alwrn  shall  be 
considered  to  be  conn«:ted  wrth  income 
effectively  connected  with  a  United 
Stales  trade  or  business  only  to  the 
extent  that  interest  expense  is  incurred 
with  respect  la  liabilities  that — 

(A)  Are  entered  on  thf  bo*>ks  and 
records  of  the  United  Slates  trade  or 
business  when  incorrpd.  or 

(B)  Are  secured  by  assets  (hat 
generate  such  effffclivply  connected 
income- 

(ii)  Limitations — (A)  Maximum  debt 
cGpitoliTOtion.  Interest  expense  inctirred 
by  a  nonresident  alien  is  not  considered 
to  be  connected  with  effectively 
connected  income  to  the  exti?ot  that  i!  is 
incurred  with  respect  lo  liabilities  that 
exceed  80  percent  of  ttie  gross  assets  cf 
the  L'nited  States  trade  or  btisiness, 

(B)  Collateralizot^on  by  other  assets. 
Interest  expense  on  ir»debtedness  that  (^ 
secured  by  specific  assets  (not  incbding 
the  general  credit  of  the  norffMident 
Hhen]  other  than  the  assets  of  the  United 
Slates  trade  or  business  shall  not  be 
considered  to  be  connected  with 
effectively  connected  income. 

131  Estcies  and  trjsis.  Rstales  she!!  be 
treated  in  the  same  manner  as 
individuals.  In  the  case  of  a  trust  that  ts 
beneftcially  owned  b^  individuals  an^  is 
a  complex  trust,  the  trust  shall  be 
treated  m  the  same  manner  as 
individuals  under  the  rules  of  paragraph 
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[d}  of  this  section,  except  that  no  de 
minimis  amount  shall  apply.  In  the  case 
of  a  trust  that  is  beneficially  owned  by 
one  or  more  corporations,  the  trust  shall 
be  treated  either  as  a  partnership  or  as  a 
corporation  depending  on  how  the  trust 
is  charactenzed  under  the  rules  of 
section  7701  and  the  regulations 
thereunder 

(e|  Partnerships — |ll  In  general — 
aggregate  rule.  A  partner's  distributive 
share  of  the  interest  expense  of  a 
partnership  that  is  directly  allocable 
under  §  1.861-lOT  lo  income  from 
specific  partnership  property  shall  be 
treated  as  directly  allocable  to  the 
income  generated  by  such  partnership 
property  Subiect  to  the  exceptions  set 
forth  in  paragraph  (eK4J,  a  partner's 
distributive  share  of  the  interest 
expense  of  a  partnership  that  is  not 
directly  allocable  under  5  1-861-lOT 
cienerally  is  considered  related  to  all 
income  producing  activities  and  assets 
of  the  partner  and  shall  be  subject  to 
apportionment  under  the  rules  described 
in  this  paragraph.  For  purposes  of  this 
section,  a  partner's  percentage  interest 
in  a  partnership  shall  be  determined  by 
reference  to  the  partner's  interest  m 
partnership  income  for  the  year. 
Similarly,  a  partner's  pro  rata  share  of 
partnership  assets  shall  be  determined 
by  reference  to  the  partner's  interest  in 
partnership  mcome  for  the  year. 

Ul  Corporate  partr.ers  whose  interest 
in  the  partnership  is  10  percent  or  more- 
A  corporate  partner  shall  apportion  its 
distributive  share  of  partnership  interest 
expense  by  reference  lo  the  partner's 
assets,  including  the  partner  s  pro  rata 
share  of  partnership  assets,  under  the 
rules  of  paragraph  (f)  of  this  section  if 
the  corporate  partner's  direct  and 
Indirect  interest  in  the  partnership  (as 
determined  under  the  attribution  rules  of 
section  318)  is  10  percent  or  more  A 
corporation  using  the  tax  book  value 
method  of  apportionment  shall  use  the 
partnership  3  mside  basis  in  its  assets, 
adjusted  to  the  extent  required  under 
§  1  861-10T!d)(2).  A  corporation  using 
the  fair  market  value  method  of 
apportionment  shall  use  the  fair  market 
value  of  the  partnership  s  assets, 
adjusted  lo  the  extent  required  under 
§  l.a61-10Tld)(2). 

(3)  Individual  partners  who  are 
general  partners  or  who  are  limited 
partners  with  an  interest  sn  the 
partnership  of  10 percent  or  more.  An 
individual  partner  is  subject  to  the  rules 
of  this  paragraph  (e)(3]  if  either  the 
individual  is  a  general  partner  or  the 
individual  8  direct  and  indirect  interest 
(as  determ.ined  under  the  attribution 
rules  of  section  318)  in  the  partnership  is 
10  percent  or  more.  The  individual  shall 


first  classify  his  or  her  distributive  share 
of  partnership  interest  expense  as 
interest  incurred  in  the  active  conduct  of 
a  trade  or  business,  as  passive  activity 
interest,  or  as  investment  interest  under 
regulations  issued  under  sections  163 
and  469-  The  individual  must  then 
apportion  his  or  her  interest  expense 
(including  the  partner's  distnhjtive 
share  of  partnership  interest  expense) 
under  the  rules  of  paragraph  (d)  of  this 
section.  Each  such  individual  partner 
shall  lake  into  account  his  or  her 
distributive  share  of  partnership  gross 
income  or  pro  rata  share  of  the 
partnership  assets  in  applying  such 
rules.  An  individual  using  the  tax  book 
value  method  of  apportionment  shall  use 
the  partnership's  inside  basis  in  its 
assets,  adjusted  to  the  extent  required 
under  S  1.861-10T(d)(2|.  An  individual 
using  the  fair  market  value  method  of 
apportionment  shall  use  the  fair  market 
value  of  the  partnership's  assets, 
adjusted  to  the  extent  required  under 
S  l,8ei-10T(d)(2|. 

(4)  Less  than  10 percent  limited 
partners  and  /ess  than  10  percent 
corporate  genera/  partners — entity 
ru/e — (i)  Partnership  interest  expense.  A 
limited  partner  (whether  individual  or 
corporate)  or  corporate  general  partner 
whose  direct  and  indirect  interest  (as 
determined  under  the  attribution  rules  of 
section  318)  in  the  partnership  is  less 
than  10  percent  shall  directly  allocate  its 
distributi%'e  share  of  partnership  Interest 
expense  to  its  distributive  share  of 
partnership  gross  income.  Under 
§  1.904-7(i)(2)  of  the  regulations,  such  a 
partner's  distributive  share  of  foreign 
source  income  of  the  partnership  is 
treated  as  passive  income  (subject  to  the 
high  taxed  income  exception  of  section 
904(d)(2)(Fll.  except  in  the  case  of  high 
withholding  tax  interest  or  income  from 
a  partnership  interest  held  In  the 
ordinary  course  of  the  partner's  active 
trade  or  business,  as  defined  In  }  1.904- 
7(i)(2).  A  partner's  distributive  share  of 
partnership  interest  expense  (other  than 
partnership  interest  e.xpense  that  is 
directly  allocated  to  identified  property 
under  3  1.861-lOT)  shall  be  apportioned 
in  accordance  with  the  partner's  relative 
distributive  share  of  gross  foreign  source 
income  in  each  limitation  category  and 
of  domestic  source  income  from  the 
partnership.  To  the  extent  that 
partnership  interest  expense  is  directly 
allocated  under  S  I.a61-10T.  a 
comparable  portion  of  the  income  to 
which  such  interest  expense  is  allocated 
shall  be  disregarded  in  determining  the 
partner's  relative  distributive  share  of 
gross  foreign  source  income  in  each 
limitation  category  and  domestic  source 
income.  The  partner's  distributive  share 


of  (he  interest  expense  of  the 
partnership  that  is  directly  allocable 
under  S  1,861-lOT  shall  be  allocated 
according  to  the  treatment,  after 
application  of  §  1.904-7(i)(2),  of  the 
partners  distrit  ative  share  of  the 
income  to  which  the  expense  is 
allocated. 

(ill  Other  interest  expense  of  the 
partner  For  purposes  of  apportioning 
other  interest  expense  of  the  partner  on 
an  asset  basis,  the  partners  interest  in 
the  partnership,  and  not  the  partner's 
pro  rata  share  of  partnership  assets,  is 
considered  to  be  the  relevant  asset.  The 
value  of  this  asset  for  apportionment 
purposes  is  either  the  tax  book  value  or 
fair  market  value  of  the  partner's 
partnership  interest,  depending  on  the 
method  of  apportionment  used  by  the 
ta.xpayer.  This  amount  of  a  partner's 
interest  in  the  partnership  is  allocated 
among  various  limitation  categories  in 
the  same  manner  as  partnership  interest 
expense  (that  is  not  directly  allocable 
under  9  1.861-lOT)  is  apportioned  in 
subdivision  (i)  of  this  paragraph  (e)(4).  If 
the  partner  uses  the  tax  book  value 
method  of  apportionment,  the  partner's 
interest  in  the  partnership  must  be 
reduced,  for  this  purpose,  to  the  extent 
that  the  partner's  basis  consists  of 
liabilities  that  are  taken  into  account 
under  section  752.  Under  either  the  lax 
book  value  or  fair  market  value  method 
of  apportionment,  for  purposes  of  this 
section  only,  the  value  of  the  partner's 
interest  In  the  partnership  must  be 
reduced  by  the  pnncipal  amount  of  any 
indebtedness  of  the  partner  the  interest 
on  which  is  directly  allocated  to  its 
partnership  interest  under  9  1  BOl-lOT. 

(5)  Tiered  partnerships.  If  a 
partnership  is  a  partner  in  another 
partnership,  the  distributive  share  of 
Interest  expen.se  of  a  lower-tier 
partnership  that  Is  subject  to  the  rules  of 
paragraph  (e)(4)  shall  not  be 
reapportioned  m  the  hands  of  any 
higher-tier  partner.  However,  the 
distributive  share  of  interest  expense  of 
lower-tier  partnership  that  is  subject  to 
the  rules  of  paragraph  (e)  (2)  or  (3)  shall 
be  apportioned  by  the  partner  of  the 
higher-tier  partnership  or  by  any  higher- 
tier  partnership  to  which  the  rules  of 
paragraph  (e)(4)  apply,  taking  into 
account  the  partner's  indirect  pro  rata 
share  of  the  lower-tier  partnership's 
income  or  assets. 

(flj  KKomp/e—H]  Facta.  A.  B.  and  C  are 
partner!  in  a  ItinitMl  partnership.  A  if  a 
corporate  general  partner,  owns  a  5  percvnl 
inlereit  in  the  partnership,  and  has  an 
adjuilifd  baais  in  it»  partnership  interest 
determined  wilhuul  regard  to  »ecIion  752  of 
the  Code,  of  S5.  As  tnvestmeni  in  the 
partnership  (s  not  held  In  th«  ordinary  course 
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oi  the  taxpayer  s  active  tra<ie  a:  bij^meu,  as 
defined  in  SlOtH-TliRZl  B.  h  norporatp 
lirmted  partrwr  owtm  a  ^n  p^-rcpnl  interest  ui 
tb*  pwrln^rshrp,  ar*d  ben  im  /irthwted  hasre  tn 
:is  partnenhtp  tnlerrat.  (Mrrmined  WTtlxnit 
le^Brri  to  tecUsD  7iz  at  the  Cc^t,  d  $7a  C  u 
ao  uulivKiuai  luniled  partner,  owm  a  2b 
percent  mtereat  tn  ihfc  parmtir&hip.  and  ba* 
■in  adjusted  ba»w  in  the  parUicrtiup  interesl. 
determined  wiltoul  regdrd  lo  section  "52  of 
:.^e  Code,  of  S25  The  psrfners'  interests  in  the 
rTofil*  and  In^jK^  i7f  fhe  partnershrp  confonn 
;■)  iWir  re«pectnrp  mterents  fiimfot  th*? 
inieresi  exftame  incwrcd  directly  by  any  of 
'ho  parTnera  ta  direcUy  allocabk  to  thar 
iMMriPr^hip  mtereat  unuer  §  I.flffl-10T-  The 
ABC  partnetukjp  a  note  a^s^ta  are  two 
Hparlmenl  buildiiitts,  one  domeBUc  and  the 
i^thi-r  foreign.  Thp  domesnc  building  has  an 
adros'ed  msidr  httsrn  of  $800  and  rhe  foreign 
t»ii)dinft  haa  an  adruffted  inside  basis  nf  SSOO 
Each  of  the  buikhoga  is  sabiect  to  a 
noorecoiirs*  Uabitity  m  the  aanoaiit  of  SSfti. 
The  ABC  partfierahip  a  loUU  tnk?re«t  expense 
for  the  tatahle  year  is  SlZU  both  aotirecoarse 
l.ahtlities  beannji  interest  at  the  rate  of  12 
pi?rcwit.  The  mdebtedness  on  the  domestic 
building  qualifies  for  rfirert  Bflf>cfftii7n  under 
the  rules  of  1 1  BRI-lfff  The  tndehtednewi  on 
the  foreixn  bmlcbnji  doe*  not  so  Quahfy  The 
partDermhrp  rocairrert  no  fnreign  taxes.  The 
p^rtnerahip  I  ffvm  income  for  the  taxable 
\fAT  16  Kltiiu  coTn]s;uif{  of  SlOU  id  foreign 
iGurcc  Lni.ome  ami  &^flO  la  6atneslu^  tuurce 
income,  t'nder  (1.7S2-lte^  the  ruinrecourse 
habiliUes  of  the  partnership  ore  a1k>cated 
among  The  partners  acrordmg  fo  their  ahare 
of  the  pBrtnershrp  profits.  Accordinjily,  the 
adrosted  basia  of  A.  B.  and  C  in  Ibefr 
reapective  pwtnenbtp  interests  ffot  of her 
't^an  apfioruonmenl  purposes)  i*. 
rpitpecUvely  $b6.  $770.  utd  S^^Sl 

lilt  Deinnnuuiiion  oftiiM  aniout:t  of 
partnership  interest  tt.xpaiae  that  u  tuhfetU  k> 
a'location  and  appt>nionmenL  Interest  on  the 
mmreconnie  fonn  tm  ihe  domrsOc  huilding  U. 
jri'Vr  1 1  Wl-lOT,  dirertty  sliof-obk  h? 
iiujome  from  tlwi!  investment.  TV  interest 
f-tpfiiae  m  theretore  directir  allocable  to 
"iDDiestic  mcotnc-  Interval  on  ihe  Donrrcoorsr 
\oiK\  on  Uke  tocckiin  tituAlBi^  ks  out  dtreclty 
aUocable.  The  Jaleieat  expeis«  is  iherefore 
subject  to  anocdiKin  and  npponianment. 
Thus,  S60  of  interest  expense  is  directly 
allocahte  lo  domeetic  income  snii  SBO  of 
tntereit  rxpeme  is  aufof^ct  to  allocatton  and 
apportioftBent 

(iu)  AjHt^yntB  for  Partner  A.  As  diathbutive 
share  ot  the  partnership's  gross  mcome  isSlB. 
which  consists  of  S5  in  foreign  source  income 
andtia  in  dofiwstK  source  income  A't 
diBtrtbortve  share  of  tbe  ABC  intervft 
exper.Hc  IB  $ft.  13  of  wtucb  rs  directiy 
uUocatle  U)  domestic  iircome  and  S3  of  which 
la  sub|ec:  to  appor.ioiuBeat  Aftt:i  tfaref  i 
allocation  of  quulifymfi  mterest  expense.  A'a 
distributive  share  of  the  partnersbip'sgroM 
income  ainsLits  nf  $5  in  fnreign  souire 
Uicome  and  $70  in  drtwieyiic  snarce  income 
Becasae  A  ts  a  less  th&n  If)  percent  corporate 
partner.  A"s  distribtrttve  share  of  any  foretpi 
sourct  partDcrshsp  mcorae  la  considered  to 
be  passive  inciwrte.  Acconhnnly.  m 
epportioi&ag  Uhe  S3  oJ  pttrtncniup  interest 
expense  thai  ta  subbed  to  ttppurtjoanent  an  a 
f;ro)9  incuffie  nt^thod.  Joe-Lhird  [$^1  is 


apportioned  to  far«mn  aoorce  passive  income 
and  two- thirds  [SZ]  is  apportioned  to 
domcFtic  source  income.  In  apportioning  its 
other  inteppsT  expense,  A  uses  the  tax  book 
value  method-  A'»  adtusterf  bnsis  in  A's 
partner^ip  interest  ($56)  rrMrkdes  As  share 
of  the  partnenitiip  s  liabttit>e8  tSSOI.  which  are 
indDded  in  basis  under  sectrao  752.  For 
purposes  of  apportjuning  other  inlen'St 
expense  A  b  adn*stt;d  basis  m  the 
pirtntTihip  must  he  rexJBced  to  the  extent  of 
such  liribiliiies.  I'htts.  A  &  adiasted  basis  in 
the  partnership,  for  purposes  of 
flpporttonment.  is  S5,  For  Ihe  purpose  of 
apportioninji  .A's  ntber  interest  expense,  diis 
S5  in  bwtis  Ml  charartp tired  one-third  as  a 
forpian  paspive  asset  and  two-thrrda  as  a 
domestic  asset,  which  is  the  ratio  determined 
io  paragraph  (eM4Hi>. 

\iv\  AnaJysit  tor  Porijter B  B's  dietribative 
share  of  the  ABC  interest  expense  is  $84.  $42 
of  which  IS  directly  aUocabte  lo  domestic 
income  and  $42  of  wbich  is  subfed  to 
apportionment  Aft  a  corporate  hnut«d 
partniT  whose  interest  in  the  partnership  is 
10  percent  or  mnre,  B  is  subfect  to  the  rules  nf 
pan»i|[r?!ph  jeKi!  and  peragraph  (ft  of  ibis 
section  These  rales  retpiire  that  a  corporate 
partner  apportHm  its  distributive  share  of 
prttTr-Rrship  mlerest  expense  at  the  partner 
level  on  the  asspf  method  described  m 
parafcrapb  (^i  of  tfats  section  by  reference  to 
il»  corporate  assets.  whuJi  mcludc.  for  thji 
purpone.  70  percent  of  the  jsartnership  s 
assets,  adjusted  in  the  manner  described  m 
}  l.flrn-tOTTe)  to  reflect  directly  aUocabU; 
interest  expenae. 

[v]  AnciytJit  fLir  Partner  C  Cs  distributive 
share  of  the  ABC  interest  expense  is  S30.  $15 
of  which  IS  directly  allocable  lo  domefltir 
income  aiui  $T5  of  which  ia  stil)Tect  to 
apporTioomenL  As  an  mdnndiiai  limted 
partner  whose  lotrresi  m  the  partBership  ta 
10  percent  or  more.  C  is  subject  to  ihg  rules  of 
psrai^aph  (t'|(3l  of  this  secuon  The»H  ruics 
require  that  an  individual's  share  M 
partnershtp  interest  expense  be  ciassiifted 
unilef  regulations  issued  under  section  I63fhJ 
mill  then  sppfnrioned  iirider  the  roles 
apphcaWe  to  tndnnduals.  which  are  set  forth 
m  purograpfa  (d)  of  thia  sectioo. 

(7)  Foreign  partners — ti]  Foreisn 
corporations.  The  rules  of  this 
paragraph  (e)  ahall  appfy  to  foreign 
corporalionii  that  are  partners  in 
partnerships.  Any  partnership  interest 
expense  that  is  deemed  lo  be  incurred 
directly  by  such  a  partner,  any 
partnership  liabilities  that  are  deemed  to 
be  incurred  directly  by  such  a  partner, 
and  any  partnership  assets  that  are 
deetned  tc  be  held  directiy  by  such  a 
partner  under  the  rules  of  paragraph  (e) 
[1}  and  {Z\  of  this  section  (the  ag^egate 
approach)  ur  aftiir  the  application  of 
paragraph  [e)(5I  shall  be  taken  inia 
account  by  such  partner  in  the 
application  of  the  rules  of  S  1.Bfi2-S.  and 
the  value  of  the  partnership  interest 
itself  shall  be  disregarded.  Any  other 
partnership  mternst  expense  described 
in  paragraph  (e)(4)  (entity  rulet  shall  be 
apporliooed  between  effecUvely 


connected  income  and  noneflecuvelT 
connected  incotne  of  the  partnership  by 
applying  the  rules  frf  f  1  882-5  as  if  the 
partnerahtp  were  a  foreign  corporatirm. 
In  apportioning  under  51J183-5  interest 
expense  that  is  deemed  incurred  directly 
by  the  partner  imder  paragraph  (e)  (1) 
dnd  (2)  of  this  sechon.  any  partnership 
inierest  described  in  paraeraph  [e)(4) 
shall  not  be  considered  to  be  an  asset 
that  generates  income  efTecttx'ely 
ctjrmecfed  with  a  United  States  trade  or 
business. 

Exampie.  A  is  a  foremen  corporatwn  that  is 
a  £>0  percent  partner  in  a  partna-ship  the  onH 
asset  of  which  is  an  office  biuklnif;  m  the 
I'nited  Suites  The  partnership *s  basis  in  t^e 
building  is  $1,000.  half  of  wbicfa  is  deemed  to 
be  held  diredty  by  A  under  parsip^pb  (el  (I) 
and  (2]  of  this  secoon  A  »  disLnbative  tttmrr 
of  interest  expense  of  $100  ts  deemed  to  be 
inctiTTed  directly  by  A  under  the  rulm  of  th» 
p«ra^raph.  In  appiyins  the  rukes  of  {  1  AC-vS. 
A  shiill  lake  account  of  its  share  of  tiie 
partnership  babtlit>  and  sKalt  take  aixfiuni  uf 
>t5  share  tj  the  partnership  9  asset 

fiil  Nonresident  aJ:ens.  The 
distributive  share  of  partnership  interest 
H\pense  of  a  nonresHieTit  aben  who  is  a 
pdrtner  in  a  partnership  shall  be 
considered  to  be  connected  with 
effectn'efy  connected  inronte  based  on 
the  percCTitage  of  the  assets  of  the 
partnership  that  generate  effectively 
connected  income.  No  inierest  expense 
dtret:t!y  incurred  by  the  ptirtno-may  be 
allocated  and  appurboned  to  effectively 
connected  income  denved  by  the 
parlnenhip. 

(f)  Corpora lioT79 — (1)  Domestic 
corporations.  Domestic  corporations 
shall  apportion  intereft  expense  using 
Ihe  asset  method  described  in  paragraph 
(g)  of  this  section  and  the  applicable 
rules  of  55 1.861-lOT  through  1  861-IjT 

(2]  Foreign  branches  of  domestic 
corporations.  In  the  apphcatioaof  the 
asset  method  described  in  paragraph  [g] 
of  this  section,  a  domestic  corporation 
shaU— 

fi)  Take  into  account  the  asset*  of  any 
foreign  branch,  translated  according  to 
the  rules  set  forth  in  paragraph  Ig)  of 
this  section,  and 

(ill  Combine  with  its  own  interest 
expense  any  deductible  interesl  expend 
incurred  by  a  branch,  translated 
according  to  the  mles  of  section  9U7  and 
the  regulations  thereunder. 
F(ir  purposes  of  computing  currenc>  gam 
or  loss  on  any  remittance  from  a  branch 
or  other  qualified  business  unit  (as 
defined  in  |  \sea{a}-^\T\  under  section 
96~  the  rules  of  this  paragraph  (f)  shall 
rtot  appiy  The  branch  sbai!  compute  its 
curremiy  gam  or  loss  on  rvmittdnces  \y\' 
taking  into  accotint  only  its  separate 
expenses  and  its  separate  income. 
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Exa/nple — (i)  Facts.  X  ia  a  dutnestlc 
corporation  which  operales  B.  a  branch  doing 
business  in  s  foreign  country   In  1968.  without 
trgard  to  branch  B,  X  has  i^rnss  dnmeatic 
source  mcome  of  $1,000  and  gross  foreign 
source  general  limitation  income  of  $5<X)  and 
incurs  $200  of  interest  expense  Using  the  (ax 
book  value  method  of  apportionment.  X. 
without  regard  to  branch  B.  determines  the 
va^ue  of  Its  assets  that  generate  domestic 
source  income  to  be  $6,000  and  the  value  of 
Its  assets  that  generate  foreign  source  general 
Iiraitdlion  income  to  be  $1,0(XJ  B  constitutes  a 
qualified  business  unit  w;thm  the  meaning  of 
section  969  with  a  functiona)  currency  other 
than  the  U  S  dollar  and  uses  the  profit  and 
loss  method  prescribed  by  section  967 
Applying  the  tranalat:on  rules  of  section  9B7, 
B  earned  $500  of  gross  foreign  general 
limitation  mcome  and  incurred  $100  of 
imprest  expense.  B  incurred  no  other 
expenses  For  1988.  the  avrage  functional 
currency  book  value  of  B's  assets  that 
generate  foreign  general  limitation  income 
translated  at  the  vearend  rate  for  1988  is 
S.1.000. 

(u]  Compulation  of  net  income.  The 
combined  assets  of  X  and  B  for  1988 
(avergged  under  the  pjles  of  S  1  8ei-9T(g)(3)J 
consist  60  percent  of  assets  generating 
domestic  source  income  and  40  percent  of 
assets  generating  foreign  source  general 
limitation  income.  The  combined  interest 
expense  of  both  X  and  B  is  $300,  Thus.  $180  of 
the  combined  interest  expense  is  apportioned 
to  domestic  source  income  and  $1^0  is 
apportioned  to  the  foreign  source  income 
yielding  net  domestic  source  income  of  $820 
and  net  foreign  source  general  hmitalton 
income  of  $880 

(ill)  Cnmputatwn  ofcvrrBncygam  or  loss. 
For  purposes  of  computing  currency  gam  or 
loss  on  branch  remittances,  B  takes  into 
account  only  its  gross  income  and  its 
separate  expenses  In  1988.  B  therefore  has  a 
net  amount  of  income  in  foreign  currency 
units  equal  in  value  to  $400.  Gain  or  loss  on 
remittances  shall  be  computed  by  reference 
to  this  amount 

(3)  ContwUed  foreign  corporations — 
(i)  Ir  general  For  purposes  of  computing 
subpart  F  income  and  computing 
earnings  and  profits  for  al!  other  federal 
tax  purposes,  the  interest  expense  of  a 
controlled  foreign  corporation  may  be 
apportioned  either  using  the  asset 
method  described  in  paragraph  (g)  of 
this  section  or  using  the  modified  gross 
income  method  described  in  paragraph 
(j)  of  this  section,  subject  to  the  rules  of 
subdivisions  (li)  and  (lii)  of  this 
paragraph  (f)(2)-  However,  the  gross 
income  method  described  in  paragraph 
(j)  of  this  section  is  not  available  to  any 
controlled  foreign  corporation  if  a 
United  States  shareholder  and  the 
members  of  its  affiliated  group  (as 
defined  in  i  1.861-llT(dl)  constitute 
controlling  shareholders  of  such 
controlled  foreign  corporation  and  such 
affiliated  group  elects  the  fair  market 
value  method  of  approtionmenl  under 
paragraph  [g)  of  this  section, 


(ii)  Manner  of  election.  The  election  to 
use  the  asset  method  described  in 
paragraph  (g)  of  this  section  or  the 
modified  gross  income  method 
described  in  paragraph  fj)  of  this  section 
may  be  made  either  by  the  controlled 
foreign  corporation  or  by  the  controlling 
United  States  shareholders  on  behalf  of 
the  controlled  foreign  corporation.  The 
term  "controlling  United  States 
shareholders"  means  those  United 
States  shareholders  (as  deHned  in 
section  951(b))  who.  m  aggregate,  own 
(withm  the  meaning  of  section  95fl(a)) 
greater  than  50  percent  of  the  total 
combined  voting  power  of  all  classes  of 
slock  of  the  foreign  corporation  entitled 
to  vote  in  the  case  of  a  controlled 
forpign  corporation  in  which  the  United 
States  shareholders  own  stock 
representing  more  than  50  percent  of  the 
value  of  the  stock  in  such  corporation, 
but  less  than  50  percent  of  the  combined 
voting  power  of  all  classes  of  stock  in 
such  corporation,  the  term  "controlling 
United  Slates  shareholders"  means  al) 
the  United  Slates  shareholders  (as 
defined  in  section  951fb))  who  own 
(within  the  meaning  of  section  Sv'JSfa)) 
stock  of  the  controlled  foreign 
corporation.  All  United  States 
shareholders  are  bound  by  the  election 
of  either  the  controlled  foreign 
corporation  or  the  controlling  United 
States  shareholders.  The  election  shall 
be  made  by  filing  a  written  statement 
descnbed  m  S  1.964-l{c)(3)lii)  at  the 
thna-«nd  in  the  manner  described 
the'rein  and  providing  a  wnllen  notice 
descnbed  in  I  l-964-l[c)|31{ui),  except 
tiial  no  such  written  statement  or  notice 
IS  required  to  be  filed  or  sent  before 
March  13.  1989. 

(iii)  Consistency  requirement.  The 
same  method  of  apportionment  must  be 
employed  by  all  conlroUed  foreign 
corporations  in  which  a  United  States 
taxpayer  and  the  members  of  ils 
affiliated  group  (as  defined  in  5 1.861- 
UT(d)}  constitute  controlling  United 
States  shareholders,  A  controlled 
foreign  corporation  that  is  required  by 
this  paragraph  (fl(3)[iiil  to  utilize  a 
particular  mf'thod  of  apportionment 
must  do  so  with  respect  to  all  United 
Slates  shareholders. 

(iv)  Stock  characterization.  Pursuant 
to  5  l.B61-12T(cK2).  the  stock  of  a 
controlled  foreign  corporation  shall  be 
charactenzed  m  the  hands  of  any  United 
States  shareholder  using  the  same 
method  that  the  controlled  foreign 
corporation  uses  to  apportion  its  interest 
expense. 

(4)  Other  relevant  provisions. 
Affiliated  groups  of  corporations  are 
subject  to  special  rules  set  forth  in 
§  t.861-llT.  Section  1.861-12T  sets  forth 
rules  relating  to  basis  adjustments  for 


stock  in  nonaffiliated  IG  percent  owned 
corporations,  special  rules  relating  to 
the  consideration  and  charactehzalion 
of  certain  assets  in  the  apportionment  of 
interest  expense,  and  to  other  special 
rules  pertaining  to  the  apportionment  of 
interest  expense.  Section  1.861~13T 
contains  transition  rules  limiting  the 
application  of  the  rules  of  5  $  1.861 -BT 
through  1.861-12T.  which  are  otherwise 
applicable  to  taxable  years  beginning 
after  1986.  In  the  case  of  an  affiliated 
group  of  corporations  as  defined  in 
8  1  fl61-llTld).  any  reference  in 
55  1.881-8T  through!  861-13T  to  the 
■'taxpayer"  with  respect  to  the 
allocation  and  apportionment  of  interest 
expense  generally  denotes  the  entire 
affiUated  group  of  corporations  and  not 
the  separate  members  thereof,  unless 
the  context  otherwise  requires. 

Ig)  Asset  method — (1 )  In  general,  (i) 
Under  the  asset  method,  the  taxpayer 
apportions  interest  expense  to  the 
various  statutory  groupings  based  on  the 
average  total  value  of  assets  within  each 
such  grouping  for  the  taxable  year,  as 
determined  under  the  asset  valuation 
rules  of  this  paragraph  (g)(1)  and 
paragraph  (g](2|  of  this  section  and  the 
asset  charactenzation  rules  of 
paragraph  (g)(3)  of  this  section  and 
S  1.661-12T.  Except  to  the  extent 
otherwise  provided  [see.  eg.,  paragraph 
(d)(l)(iv)  of  this  section),  taxpayers  must 
apportion  interest  expense  only  on  the 
basis  of  asset  values  and  may  not 
apportion  any  interest  deductioa  on  the 
basis  of  gross  income. 

(iil  A  taxpayer  may  elect  to  determine 
the  value  of  its  assets  on  the  basis  of 
either  the  tax  book  value  or  the  fair 
market  value  of  its  assets.  For  rules 
concerning  the  application  of  the  fair 
market  value  method,  see  paragraph  (h) 
of  this  section  In  the  case  of  an 
affiliated  group — 

(A)  The  parent  of  which  used  the  fair 
market  value  method  pnor  to  1987.  or 

(B)  A  substantial  portion  of  which 
used  the  fair  market  value  method  prior 
to  1987. 

such  a  taxpayer  may  use  either  the  fair 
market  value  method  or  the  tax  book 
value  method  for  its  tax  year 
commencing  in  1967  and  may  use  either 
such  method  in  its  tax  year  commencing 
in  1988  without  regard  to  which  method 
was  used  in  its  tax  year  commencing  in 
1987  and  without  securing  the 
Commissioner's  consent.  The  use  of  Ihe 
fair  market  value  method  in  1988. 
however,  shall  operate  as  a  binding 
election  as  descnbed  in  S  1.861-eTlc)(2). 
For  rules  requiring  consistency  in  the 
use  of  the  tax  book  value  or  fair  market 
value  method,  see  5  1.861-8Tlc){2). 


Federal  Register  /   Vol.  53.  No.  178  /  Wednesday,  September  14,  1988  /  Rules  and  Regulations   35483 


(iii)  A  taxpayer  electing  to  apportion 
its  interest  expense  on  the  basis  of  the 
fair  market  value  of  its  assets  must 
establish  the  fair  market  value  to  the 
satisfaction  of  the  Commissioner  If  a 
taxpayer  fails  to  establish  the  fair 
market  value  of  an  asset  to  the 
satisfaction  of  the  Commissioner,  the 
Commissioner  may  determine  the 
appropriate  asset  value.  If  a  taxpayer 
fails  to  establish  the  value  of  a 
substantial  portion  of  its  assets  to  the 
satisfaction  of  the  Commissioner,  the 
Commissioner  may  require  the  taxpayer 
to  use  the  tax  book  value  method  of 
apportionment. 

(iv)  For  rules  relating  to  earnings  and 
profits  adjustments  by  taxpayers  using 
the  tax  book  value  method  for  the  stock 
in  certain  nonaffiliated  10  percent 
owned  corporations,  see  8  l.B6l-12T(b). 

Iv)  The  provisions  of  this  paragraph 
(g)(1)  may  be  illustrated  by  the  following 
examples. 

Example  (If — (i)  facts.  X,  e  domesnc 
corporation  organized  on  January  1. 1987,  has 
deductible  interest  expense  in  1987  in  the 
amount  of  Si  50.000.  X  apportions  lis  expenses 
according  to  the  lax  book  value  method.  The 
adjusted  basis  of  X's  assels  is  $3,800,000. 
S3.000.n(X)  of  which  generate  domestic  source 
income  and  &)00,000  of  which  generate 
foreign  source  general  limitdlion  income. 

Ill}  AilocaCion  No  portion  of  the  $150,000 
deduction  is  directly  allocable  solely  to 
identified  property  within  the  meaning  of 
S  1.861-lOT.  Thus,  X's  deduction  for  inierpst 
is  related  to  all  its  activities  and  assets. 

(iii)  Apportionment.  X  apportions  its 
interest  expense  as  follows: 

To  foreign  source  general  limitation 
income: 

saocooo 

$150,000  X   teTaoadoo"  ^'^ 

To  domestic  source  income: 
S3.000.00O 


^50.000  X   -s3.Boo.oQQ  «l25-«» 

Example  /2>— (i)  Facts-  Assume  the  wme 
fucts  as  in  Example  (1)-  except  that  X 
apportions  its  interest  expense  on  the  basis 
of  the  fair  market  value  of  Its  assets.  X's  total 
assets  have  a  fair  market  value  of  S4,000.000. 
$3,200,000  of  which  generate  domestic  soiur.e 
income  and  SBOO.OOO  of  which  generate 
foreign  source  general  limitation  income. 

(ii)  AJlocatior.  No  portion  of  the  S150.000 
deduction  in  directly  allocable  solely  to 
identified  property  within  the  meaning  of 
8  1.8fll-10T  Thus.  X's  deduction  for  interest 
IS  related  to  all  itc  acttvihes  end  properties. 

|iti)  Apportionment  If  it  establishes  the  fair 
market  value  of  its  assets  to  the  satisfaction 
of  the  Commtssioner,  X  may  apportion  its 
interest  expense  as  follows: 

To  foreign  source  general  limitation 
income: 

S800.000 
^^50000  X     S4.ooo,noo  S30000 

To  domestic  source  income: 


$3,200.000 
S4,000,600 


Si  20,000 


(2)  Asset  values — (i)  General  rule.  For 
purposes  of  determtnmg  the  value  of 
assets  under  this  section,  an  average  of 
values  (book  or  market)  wuhin  each 
statutory  grouping  and  the  residual 
grouping  shall  be  computed  for  the  year 
on  the  basis  of  values  of  assets  at  the 
beginning  and  end  of  the  year.  For  the 
first  taxable  year  beginning  after  1986.  a 
taxpayer  may  choose  to  determine  asset 
values  solely  by  reference  to  the  year- 
end  value  of  its  assets,  provided  that  all 
the  members  of  an  affiliated  group  as 
defined  in  5  l.B61-llT[d)  make  the  same 
choice.  Thus,  no  averaging  is  required 
for  the  first  taxable  year  beginning  after 
1986.  Where  a  substantial  distortion  of 
asset  values  would  result  horn 
averaging  beginning -of-y ear  and  year- 
end  values,  as  might  be  the  case  in  the 
event  of  a  major  corporate  acquisition  or 
disposition,  the  taxpayer  must  use  a 
different  method  of  asset  valuation  that 
more  clearly  reflects  the  average  value 
of  assets  weighted  to  reflect  the  lime 
such  assets  are  held  by  the  taxpayer 
during  the  taxable  year. 

(ii)  Special  rule  for  qualified  business 
units  of  domestic  corporations  with 
functional  currency  other  than  the  U.S. 
dollar — (A)  Tax  book  value  method.  In 
the  case  of  taxpayers  using  the  tax  book 
value  method  of  apportionment,  the 
following  rules  shall  apply  to  determine 
the  value  of  the  assets  of  a  qualified 
business  unit  (as  defined  in  section 
989(al)  of  a  domestic  corporation  with  a 
functional  currency  other  than  the 
dollar. 

[1]  Profit  and  loss  branch.  In  the  case 
of  a  branch  for  which  an  election  is  not 
effective  under  §  1.985-2T  to  use  the 
dollar  approximate  separate 
transactions  method  of  computing 
cuirency  gain  or  loss,  the  tax  book  value 
shall  be  determined  by  applying  the 
rules  of  paragraph  (g)(2)(il  and  (3)  of  this 
section  with  respect  to  beginning-of-year 
and  end-of-year  tax  book  value  in  units 
of  functional  currency  that  are 
translated  into  dollars  at  the  end-of-year 
exchange  rate  between  the  functional 
currency  and  the  U.S.  dollar. 

Example.  At  the  end  of  1987.  a  profit  and 
loss  branch  has  assets  that  generate  foreign 
source  general  limiiation  income  with  a  tax 
book  value  in  units  of  functional  currency  of 
loa  At  the  end  of  1967.  the  unit  is  worth  $1 . 
At  the  end  of  1988.  the  branch  has  assets  that 
generate  foreign  source  general  Umiiation 
income  with  a  tax  book  value  in  units  of 
functional  currency  of  80.  At  the  end  of  1988. 
the  unit  lb  worth  S2.  The  average  value  of 
foreign  source  general  limitation  assets  for 
1988  is  90  units,  which  is  worth  SlBO. 

[2)  Approximate  separate 
transactions  method.  In  the  case  of  a 
branch  for  which  an  election  is  effective 
under  5 1.985-2T  to  use  the  dollar 


approximate  separate  transactions 
method  to  compute  currency  gain  or 
loss,  the  beginning-of-year  dollar 
amount  of  the  assets  shall  be 
determined  by  reference  to  the  end-of- 
year  balance  sheet  of  the  branch  for  the 
immediately  preceding  taxable  year. 
adjusted  for  United  States  generally 
accepted  accounting  principles  and 
United  States  tax  accounting  principles, 
and  translated  into  US.  dollars  as 
pnnided  in  §  1  985-3T.  The  year-end 
dollar  amount  of  the  assets  of  the 
branch  shall  be  determined  m  the  same 
manner  by  reference  to  the  end-of-year 
balance  sheet  for  the  current  taxable 
year.  The  beginning-of-year  and  end-of- 
year  dollar  lax  book  value  of  assets,  as 
so  determined,  within  each  grouping 
must  then  be  averaged  as  provided  in 
paragraph  lg)(2)(i)  of  this  section. 

(B)  Fair  market  value  method.  In  the 
case  of  taxpayers  using  the  fair  market 
value  method  of  apportionment,  the 
beginning-of-year  and  end-of-year  fair 
market  values  of  branch  assets  within 
each  grouping  shall  be  computed  in 
dollars  and  averaged  as  provided  in  this 
paragraph  (g)(  2). 

(iil)  Adjustment  for  directly  allocati'd 
interest.  Prior  to  averaging,  the  year-pnd 
value  of  any  asset  to  which  interest 
expense  is  directly  allocated  during  the 
current  taxable  year  under  the  rules  of 
5 1.861-lOT  (b)  or  (c)  shall  be  reduced 
(but  not  below  zero)  by  the  percentage 
of  the  principal  amount  of  indebtedness 
outstanding  at  year-end  equal  to  the 
percentage  of  all  interest  on  the  debt  f,)r 
the  taxable  year  that  is  directly 
allocated. 

(iv)  Assets  in  deferred  intercompany 
transactions.  In  the  application  of  the 
asset  method  described  in  this 
paragraph  (g).  the  tax  book  value  of 
assets  transferred  between  affiliated 
corporations  in  deferred  intercompany 
transactions  shall  be  determined 
without  regard  to  the  gain  or  loss  that  ia 
deferred  under  the  regulations  issued 
under  section  1502. 

(v)  Example.  X  is  a  domestic  corporation 
that  uses  the  fair  market  value  method  of 
apportionment.  X  is  a  calendar  year 
taxpayer.  X  owns  25  percent  of  Ihe  stock  of 
A.  a  ooncontroUed  section  902  corporation. 
At  the  end  of  1987.  the  fair  market  value  of 
X  s  assets  by  income  grouping  are  as  follows: 

Domestic ^Sl.OOO.OOO 

Foreign  general  limitations^™ -—-  500,000 

Foreign  passive... ."-. — -....500.000 

Noncontroiled  section  902 

corporation-. .^..^.. 50.000 

For  lis  1987  tax  year.  X  apportions  its 
interest  expense  by  reference  to  Ihe  198" 
year-end  values.  In  ]uty  of  1968.  X  sells  a 
portion  of  its  investment  in  A  and  in  an  asset 
acquisilion  purchases  a  shipping  business, 
the  assets  of  which  generale  exclusively 
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foHMjin  »hjpping  uicooK  At  the  end  of  1988. 
the  fair  markei  values  of  X'«  8s»ets  hy 
mcame  ^^ouptng  are  as  follow*: 

Dnmestic $800,000 

Foreign  general  UmiiaUon , 90a000 

Foreign  paMive- 300.000 

Noncontrolled  section  902 

corporation , „„ 40.000 

Foreign  shipping lOaOOO 

For  It?  1838  tax  year.  X  shall  apportion  its 
inserest  expense  by  reference  fo  the  average 
of  the  1986  i)eflinnin8-of-year  values  fthe  1987 
year-end  values]  and  the  1988  year-end 
vdiues.  assuming  that  the  averaging  of 
beg] nning-of- year  and  end-of-year  values 
does  not  cause  a  substantial  distortion  of 
asset  values.  These  averages  are  as  follows. 

Domestic ,. S800.00O 

Foreign  general  Itmitatjon. 700.000 

Foreign  passive 400.000 

Foreign  shipping 50.000 

Noncontrolled  section  902 

corporation 45.000 

f3j  Characterization  of  assets.  Assets 
are  charactnzed  for  purposes  of  thia 
section  according  to  the  source  and  type 
of  the  income  that  they  generate,  have 
generated,  or  may  reasonably  be 
expected  to  generate.  The  physical 
location  of  assets  is  not  relevant  to  this 
detennination.  Subiect  to  the  special 
i^Ies  of  paragraph  (h)  concerning  the 
application  of  the  fair  market  value 
method  of  apportionment,  the  value  of 
assets  wthin  each  statutory  groupmg 
and  the  residual  grouping  at  the 
beginning  and  end  of  each  year  shall  be 
determined  by  dividing  the  taxpayer's 
assets  into  three  types — 

[i)  Single  category  assets  Assets  that 
generate  income  that  is  exclusively 
withm  a  single  statutory  groupmg  or  the 
residual  grouping: 

(u)  Multiple  category  assets.  Assets 
that  generate  income  within  more  than 
one  grouping  of  income  fslatutory  ur 
residual);  and 

(ill)  Assets  without  directly 
identifiable  yield.  Assets  that  pix>duce 
no  directly  identifiable  income  yield  or 
that  contnbule  equally  to  the  generation 
of  ail  the  income  of  the  taxpayer  [such 
as  assets  used  in  general  and 
administrative  functions) 
Single  category  assets  are  directly 
^Unbuiabie  to  the  relevant  statutory  or 
residual  grouprng  of  income  In  order  to 
attribute  multiple  category  assets  to  the 
relevant  groupmgs  of  income,  the 
income  yield  of  each  such  asset  for  the 
taxable  year  must  be  analyzed  to 
determine  the  proportion  of  giTJSs 
income  generated  by  it  within  each 
relevant  grouping.  The  value  of  each 
asset  IS  then  prorated  among  the 
relevant  groupings  of  income  according 
to  their  respective  proportions  of  gross 
income.  The  value  of  each  asset  without 
directly  identifiable  income  yield  must 
be  identified-  However,  because 


prorating  the  value  of  auch  afisets 
cannot  alter  the  ratio  of  assets  within 
the  vanous  groupings  of  income  (as 
determined  by  reference  to  the  single 
and  multiple  category  assets),  they  are 
not  taken  into  account  in  determining 
that  ratio.  Special  asset  charflctenzation 
rules  that  are  set  forth  in  5  l.am-12T 
An  example  demonstrating  the 
application  of  the  asset  method  is  set 
forth  in  fi  1.8ei-12T|dl, 

(h)  The  fair  market  value  method.  An 
affiliated  group  [as  defined  in  §  1^1- 
llT(d))  or  other  taxpayer  (the 
"taxpayer")  thai  elects  to  use  the  fair 
market  value  method  of  apportjonmenl 
shall  value  its  assets  according  to  the 
following  methodology 

(1)  Determination  of  values — |i) 
Valuation  of  group  assets-  The  taxpayer 
shall  first  determine  the  aggregate  value 
of  the  eaaeta  of  the  taxpayer  on  the  last 
day  of  Its  taxable  year  without 
excluding  the  value  of  slock  m  foreign 
subsidiaries  or  any  other  asset.  In  the 
case  of  a  publicly  traded  corporation, 
this  determination  shall  t>e  equal  to  the 
aggregate  tradmg  value  of  the  taxpayer's 
stock  traded  on  estrtblished  securities 
markets  at  year-end  increased  by  the 
taxpayer's  year-end  liabilities  to 
unrelated  persons  and  its  pro  rata  share 
of  year-end  liabilities  of  alt  related 
persons  owed  to  unrelated  persons.  In 
delermmmg  whether  persims  are 
related,  §  1  661-8T(c)l2)  shall  apply.  In 
the  case  of  a  corporation  that  is  not 
publicly  traded,  this  deternunation  shall 
be  made  by  reference  to  the 
capitalization  of  corporate  earnings,  in 
accordance  with  the  rules  of  Rev.  Rul. 
68-609.  In  either  case,  control  premium 
shall  not  be  taken  into  account. 

(li)  Valuation  of  tangible  assets.  The 
taxpayer  shall  determine  the  value  of  all 
assets  held  by  the  taxpayer  and  its  pro 
rata  share  of  assets  held  by  other 
related  persons  on  the  last  day  of  its 
taxable  year,  excluding  stock  or 
indebtedness  in  such  persona,  any 
intangible  property  as  defined  in  section 
93e(h](3)(Bl,  or  goodwill  or  gomg 
concern  value  intangibles.  Such 
valuations  shall  be  made  using  generally 
accepted  valuation  techniques.  For  this 
purpose,  assets  may  be  combined  into 
reasonable  groupings.  Statistical 
methods  of  valuation  may  only  be  used 
in  connection  with  fungible  property, 
such  as  commodities.  The  value  of  slock 
in  any  corporation  that  is  nol  a  related 
person  shall  be  determined  under  the 
rules  of  paragraph  (h)(l)(i)  of  this 
section,  except  that  no  liabilities  shall 
be  taken  into  account. 

(iii)  Computation  of  intangible  asset 
value.  The  value  of  the  intangible  assets 
of  the  taxpayer  and  of  intangible  assets 
of  all  related  persons  attnbutable  to  (he 


taxpayer's  ownei^hip  in  related  persons 
IS  equal  to  the  amount  obtained  by 
subtracting  the  amount  determined 
under  paragraph  (h^fl^H)  of  this  section 
from  the  amount  determined  under 
paragraph  (h)(i)li)  of  this  section, 

(2)  Apportionment  of  intangible  as.-iel 
value.  The  value  of  the  intangible  assets 
determined  under  pflregraph  |h|(lH)ii)  of 
this  section  is  apportioned  among  the 
taxpayer  and  all  related  persons  m 
proportion  to  the  net  income  before 
interest  expense  of  the  taxpayer  and  the 
taxpayer  s  pro  rsta  share  of  the  net 
income  before  interest  expense  of  each 
ralaled  person  hf.'ld  by  the  taxpayer, 
excluding  income  thai  is  passive  under 

§  1.904— 4(b).  For  this  purpose,  net 
income  is  determined  before  reduction 
for  income  taxes.  Net  income  of  the 
taxpayer  and  of  related  persons  shall  bo 
computed  without  regard  to  dividends  or 
interest  received  from  any  person  that  is 
related  to  the  taxpayer 

(3)  Characterization  of  affHiated 
group  s  portion  of  intangible  asset  value 
The  prntion  of  the  value  of  intagible 
assets  of  the  taxpayer  and  related 
persons  that  is  apportioned  to  Ihe 
taxpayer  under  paragraph  (h)(2)  of  this 
section  is  characterized  on  the  basis  of 
net  income  before  interest  expense,  as 
determined  under  paragraph  (h|(2)  of 
this  section,  of  the  taxpayer  wilhin  each 
statutory  or  residual  grouping  of  income. 

(4)  Valuing  stock  in  related  persons 
held  by  the  taxpayer.  The  value  of  stock 
in  a  related  person  held  by  the  taxpayer 
equals  the  sum  of  the  following  amounts 
reduced  by  the  taxpayer's  pro  rata  share 
of  liabilities  of  such  related  person; 

(i|  The  portion  of  the  value  of 
intangible  assets  of  the  taxpayer  and 
related  persons  that  is  apportioned  to 
such  related  person  under  paragraph 
[h](2}  of  this  section: 

(ii)  The  taxpayer's  pro  rata  share  of 
tangible  assets  held  by  the  related 
person  (as  determined  under  paragraph 
(h|(l)(ii)  of  this  section);  and 

(iii)  liie  total  value  of  stock  in  all 
related  person  held  by  the  related 
person  as  determined  under  this 
paragraph  (h)(4). 

(5)  Characterizing  stock  in  related 
persons.  Stock  in  a  related  person  held 
by  the  taxpayer  or  by  another  related 
person  shall  be  characterized  on  the 
basts  of  the  fair  market  value  of  the 
taxpayer's  pro  rata  share  of  assets  held 
by  the  related  person  attributed  (o  each 
statutory  groupmg  and  the  residual 
grouping  under  the  stock 
characterization  rules  of  5  1.861- 
12T(c)(3l(iil.  except  that  the  portion  of 
the  value  of  intangible  assets  of  the 
taxpayer  and  related  persons  that  is 
apportioned  to  the  related  person  und?r 
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paragraph  (h)(2)  of  this  section  shall  be 
characterized  on  the  basis  of  the  net 
income  before  interest  expense  of  the 
related  person  wtthtn  each  statutory 
grouping  or  residual  grouping  (excluding 
income  that  is  passive  under  $1,904- 
41b)). 

(6)  Adjustments  for  apportioning 
related  person  expenses.  For  purposes 
of  apportioning  expenses  of  a  related 
person,  the  value  of  stock  in  a  second 
related  person  as  otherwise  determined 
under  paragraph  (h)(4}  of  this  section 
(which  IS  determined  on  the  basis  of  the 
taxpayer's  percentage  ownership 
interest  in  the  second  related  person) 
shall  be  increased  to  reflect  the  first 
related  person's  percentage  ownership 
interest  in  the  second  related  person  to 
the  extent  it  is  larger. 

E.xample.  Assume  that  a  taxpayer  owns  80 
percent  of  CFCl,  which  owns  100  percent  of 
CFC2.  The  value  of  CFCl  is  delcrmined 
generally  under  paragroph  (h)|4)  on  the  basis 
of  the  taxpayer's  80  percent  indJrecl  interest 
in  CFC2.  Fur  purposes  of  apportioning 
tfKpenses  of  CFCl.  100  percent  of  the  stock  of 
CFCl  must  be  taken  into  account.  Therefore, 
the  value  of  CFC:  stock  in  the  handii  of  CFCl 
shall  equal  the  value  of  CFC2  slock  In  the 
hands  of  CFCl  as  determined  under 
pdrsgruph  ()i)(4)  of  this  section,  increased  by 
25  percent  of  such  emouni  to  reflect  the  fact 
thai  CPCl  own;:  100  percent  and  not  BO 
percent  of  CFCi 

(i)  [Reserved. I 

(I)  Modified  gross  income  method. 
Subject  to  rules  set  forth  in  paragraph 
(f)(3)  of  this  section,  the  interest  expense 
of  a  controlled  foreign  corporation  may 
be  allocated  according  to  the  following 
rules. 

(1 )  Single-tier  controlled  foreign 
corporation.  In  the  case  of  a  controlled 
foreign  corporation  that  does  not  hold 
stock  in  any  lower-tier  controlled 
foreign  corporation,  the  interest  expense 
of  the  controlled  foreign  corporation 
shall  be  apportioned  based  on  its  gross 
income. 

(2)  Multiple  vertically  owned 
controlled  foreign  corporations.  In  the 
case  of  a  controlled  foreign  corporation 
that  holds  stock  in  any  lower-Uer 
controlled  foreign  corporation,  the 
interest  expense  of  that  controlled 
foreign  corporation  and  such  upper-tier 
controlled  foreign  corporation  shall  be 
apportioned  based  on  the  following 
methodology: 

(i)  Step  1.  Commencing  with  the 
lowest-tier  controlled  foreign 
corporation  in  the  chain,  allocate  and 
apportion  its  interest  expense  based  on 
Its  gross  mcume  as  provided  in 
paragraph  (i)(1)  of  this  section,  yielding 
gross  income  in  each  grouping  net  of 
interest  expense. 


(ii)  Step  J.  Moving  to  the  next  higher- 
tier  controlled  foreign  corporation. 
combine  the  gross  income  of  such 
corporation  within  each  grouping  with 
its  pro  rata  share  of  the  gross  income  net 
of  interest  expense  of  all  lower-tier 
controlled  foreign  corporations  held  by 
such  higher-tier  corporation  within  the 
same  grouping  adjusted  as  follows: 

(A)  Exclude  from  the  gross  income  of 
the  upper-tier  corporation  any  dividends 
or  other  payments  received  from  the 
lower-tier  corporation  other  then 
interest  subject  to  look-through  under 
section  904(d)(3);  and 

(B)  Exclude  horn  the  gross  income  net 
of  interest  expense  of  any  lower-tier 
corporation  any  subpart  F  income  (net 
of  Interest  expense  apportioned  to  such 
income). 

Then  apportion  the  interest  expense  of 
the  higher-tier  controlled  foreign 
corporation  based  on  the  adjusted 
combined  gross  income  amounts.  Repeat 
this  step  2  for  each  next  higher-tier 
controlled  foreign  corporation  in  the 
chain.  For  purposes  of  this  paragraph 
(j)(2)(ii).  pro  rata  share  shall  be 
determined  under  principles  similar  to 
section  951(aj(2). 

§  1.B61-10T    Special  allocations  of  interest 
expense  (Temporary  regutaUons). 

(a)  In  general.  This  section  applies  to 
all  taxpayers  and  provides  three 
exceptions  to  the  rules  of  5  l.86l-ffr  that 
require  the  allocation  and 
apportionment  of  interest  expense  on 
the  basis  of  all  assets  of  all  members  of 
the  affiliated  group.  Paragraph  (b)  of  this 
section  describes  the  direct  allocation  of 
interest  expense  to  the  income 
generated  by  certain  assets  that  are 
subject  to  qualified  nonrecourse 
indebtedness.  Paragraph  (c)  of  this 
section  describes  (he  direct  allocation  of 
interest  expense  to  income  generated  by 
certain  assets  that  are  acquired  in 
integrated  financial  transaction. 
Paragraph  [d)  of  this  section  provides 
special  rules  that  are  applicable  to  all 
transactions  described  in  paragraphs  (b) 
and  |c)  of  this  section.  Paragraph  (e)  of 
this  section  requires  the  direct  allocation 
of  third  party  interest  of  an  affiliated 
group  to  such  group's  investment  in 
related  controlled  foreign  corporations 
in  cases  involving  excess  related  person 
indebtedness  (as  defined  therein).  See 
also  5  1.881-9T(b](5|.  which  requires 
direct  allocation  of  amorlizable  bond 
premium. 

(b)  Qualified  nonrecourse 
indebtedness — (1)  In  general.  In  the  case 
of  qualified  nonrecourse  indebtedness 
(as  defined  in  paragraph  (b)(2)  of  this 
section),  the  deduction  for  interest  shall 
be  considered  directly  allocable  solely 
to  the  gross  income  which  the  property 


acquired,  constructed,  or  improved  with 
the  proceeds  of  the  indebtedness 
generates,  has  generated,  or  could 
reasonably  be  expected  to  generate. 

(2)  Qualified  nonrecourse 
indebtedness  defined.  The  term 
"qualified  nonrecourse  indebtedness" 
means  any  borrowmg  that  is  not 
excluded  by  paragraph  (b)(4)  of  this 
section  if: 

(i)  The  borrowing  is  specifically 
incurred  for  the  purpose  of  purchasing. 
constructing,  or  improving  identified 
property  that  is  either  depreciable 
tangible  personal  property  or  real 
property  with  a  useful  life  of  more  than 
one  year  or  for  the  purpose  of 
purchasing  amortizable  intangible 
personal  property  with  a  useful  life  of 
more  than  one  yean 

(li)  The  proceeds  are  actually  applied 
to  purchase,  construct,  or  improve  the 
identified  property; 

(iii)  Except  as  provided  in  paragraph 
(b)(7)(ii)  (relating  to  certain  third  party 
guarantees  in  leveraged  lease 
transactions),  the  creditor  can  look  only 
to  the  identified  property  (or  any  lease 
or  other  interest  therein)  as  security  for 
payment  of  the  principal  and  interest  on 
the  loan  and,  thus,  cannot  look  to  any 
other  property,  the  borrower,  or  any 
third  party  with  respect  to  repaiTnent  of 
principal  or  interest  on  the  loan; 

(iv)  The  cash  flow  from  the  property, 
as  defined  in  paragraph  (b)(3)  of  this 
section,  is  reasonably  expected  to  be 
sufficient  in  the  first  year  of  ownership 
as  well  as  in  each  subsequent  year  of 
ownership  to  fulfill  the  terms  and 
conditions  of  the  loan  agreement  with 
respect  to  the  amount  and  timing  of 
payments  of  interest  and  original  issue 
discount  and  periodic  payments  of 
principal  in  each  such  yean  and 

(v)  There  are  restrictions  in  the  loan 
agreement  on  the  disposal  or  use  of  the 
property  consistent  with  the 
assumptions  described  in  subdivisions 
(iii)  and  (iv)  of  this  paragraph  (bl(2). 

(3)  Cash  flow  defined — (i )  In  general. 
The  term  "cash  flow  from  die  property' 
as  used  in  paragraph  (b)(2)(iv)  of  this 
section  means  a  stream  of  revenue  (as 
computed  under  paragraph  (b)(3)(ii)  of 
this  section)  substantially  all  of  which 
derives  directly  from  the  property.  The 
phrase  "cash  flow  from  the  property' 
does  nol  include  revenue  if  a  significant 
portion  thereof  is  derived  from  activities 
such  as  sales,  labor,  services,  or  the  use 
of  other  property.  Thus,  revenue  derived 
from  the  sale  or  lease  of  inventory  or  of 
similar  property  does  nol  constitute  cash 
How  from  the  property,  including  plant 
or  equipment  used  in  the  manufadur.'' 
and  sale  or  lease,  or  purchase  and  sale 
or  lease,  of  such  inventory  or  similar 
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property.  In  addition,  revenue  denved  in 
part  from  the  performance  of  services 
that  are  not  ancUlary  and  subsidiary  to 
the  use  of  property  does  noi  constitute 
cash  flow  from  the  property 

(lit  Self-constructed  assets.  The 
activities  associated  with  self- 
construction  of  assets  shall  be 
considered  to  constitute  labor  or 
services  for  purposes  of  paragraph 
(b](31[i)  only  if  the  selfconstnicled 
asset — 

(Al  Is  constructed  for  the  purpose  of 
resale,  or 

(B)  Without  regard  to  purpose,  is  sold 
to  an  unrelated  person  withm  one  year 
from  the  date  that  the  property  is  placed 
in  service  for  purposes  of  section  167 

(m)  Computation  of  cash  flow  Cash 
flow  IS  computed  by  subtracting  cash 
disbursements  excluding  debt  service 
from  cash  receipts. 

[iv]  Ana/ysis  of  operating  costs. 
[Reserved] 

(v)  Examples.  The  pnnciples  of  this 
paragraph  may  be  demonstrated  by  the 
following  examples. 

Example  in.  In  1987.  X  borrows  SlOOOOO  in 
order  to  purchase  an  apartraeni  buildina. 
which  X  then  purchases  The  loan  is  secured 
only  by  the  building  and  the  leases  thereon, 
.\nnual  debt  service  an  the  loan  ib  $12,000 
Annual  gross  rents  from  ihe  buiidiOR  are 
S20.000,  Annual  taxes  on  the  building  are 
$2,000.  Other  expenses  deductible  under 
section  162  are  $2,000.  Rents  are  reasonably 
expected  to  retnain  stable  or  increase  m 
subsequent  years,  and  taxes  and  expenses 
are  reasonably  expected  !o  remain 
proportional  to  gross  rents  m  subsequent 
years  X  provides  secunty  maintenance,  and 
utilities  to  the  tenants  of  the  building  Based 
on  facts  and  circumstances,  it  is  determined 
that,  although  services  are  provided  to 
tenants,  these  services  are  ancillary  and 
subsidiary  to  the  occupancy  of  the 
apartments.  Accordingly,  the  case  How  of 
$16,000  i8  considered  to  constitute  a  rpturn 
from  the  propert>-  Furthermore,  such  cash 
flow  is  sufficient  to  fulfill  the  terms  and 
conditions  of  the  loan  agreement  as  required 
by  paragraph  fb)(2))iii) 

Example  12}  In  1987.  X  borrows  funds  m 
order  to  purchase  a  hotel,  wftich  X  then 
purchases  and  operates.  The  loan  is  secured 
only  by  the  hotel.  Based  on  facts  and 
circumstances,  it  is  determined  that  the 
operation  of  the  hotel  mvolvpa  ser\'ices  the 
value  of  which  is  significant  m  relation  to 
amounts  paid  lo  occupy  the  rooms.  Thus  a 
significant  portion  of  the  cash  flow  is  derived 
from  the  performance  of  services  incidental 
to  ifie  occupancy  of  hotel  n^ams  .Acrordingly. 
Lhe  cash  flow  from  the  hotel  is  considered  not 
to  constitute  a  return  on  or  from  the  property. 

ExampJe  131  In  1987  X  borrows  funds  in 
order  to  build  a  factorj, •which  X  then  builds 
and  operates  The  loan  is  secured  oniv  by  the 
factory  and  the  equipment  therein  Based  on 
the  facts  and  circumstances,  it  is  determined 
tl-.df  the  operation  of  Ihe  factory  involves 
signifi(.ant  exp'-nditures  for  labor  and  raw 
mu'eri.-iis.  Thui.  a  significant  portion  of  the 


cash  flow  (s  denved  ^m  labor  and  the 
procesBiOft  of  raw  malenaU  Accordingly,  the 
cash  flow  from  the  factory  is  considered  not 
to  constttute  a  return  an  or  from  the  property 

(4|  Exclusions  The  term  "qualified 
nonrecotirse  indebtedness  shall  not 
include  any  transaction  thut — 

(i)  Lacks  economic  significance  withm 
the  meaning  of  paragraph  |b)(5)  of  this 
section; 

(ii)  Involves  cross  coUaleralizatinn 
within  the  meaning  of  paragraph  lb|(B) 
of  this  section. 

(tilt  Except  in  the  case  of  a  leveraged 
lease  described  m  paragraph  lb){7)(ii)  nf 
this  section,  involves  credit 
enhancement  within  (he  medning  of 
paragraph  (bH7J  of  this  section  or.  with 
respect  to  loans  made  on  or  after 
October  14.  1988.  dues  nut  under  the 
terms  of  the  loan  documents,  prohibit 
the  acquisition  by  the  holder  of  bond 
insurance  or  similar  forms  of  credit 
enhancement: 

(iv)  Involves  the  purchase  of 
inventory: 

(v)  Involves  the  purchase  of  any 
financial  asset,  including  stock  in  a 
corporation,  an  interesi  in  a  partnership 
or  a  trust,  or  (he  debt  obligation  of  any 
obligor  jaithotjgh  interest  incurred  in 
order  to  purchase  certain  financial 
instruments  may  qualify  for  direct 
allocation  under  paragraph  (c)  of  this 
section); 

(vi)  Involves  inieresl  expense  that 
cnnslitules  qualified  residence  interest 
as  defined  in  section  163(h)(3|:  or 

(vii)  IReserved], 

(5)  Economic  significance. 
Indebtedness  thai  otherwise  qualifies 
under  paragraph  (b)(2)  shall  nonetheless 
be  subject  to  apporlionmenl  under 
§  I,fl61-9T  if.  taking  mio  account  all  the 
facts  and  circumstances,  the  transaction 
(including  the  security  arrengementl 
lacks  economic  significance. 

16|  Cross  coUatemhzation-  The  term 
"cross  collateralization"  refers  to  the 
pledge  as  security  for  a  loan  of — 

|i)  Any  asset  of  the  borrower  other 
than  the  identified  property  described  In 
paragraph  fb((2)  of  this  section,  or 

(ill  Any  asset  belonging  to  any  related 
person,  as  defined  in  \  1.8ei-«T(cl(2) 

(7)  Crtfdit  enhancemant — (il  In 
general.  Except  as  provided  in 
paragraph  (b)(7)(ii)  of  this  section,  the 
term  'credit  enhancement"  refers  lo  any 
device,  including  a  contract,  letter  of 
credit,  or  guaranty,  that  expands  the 
creditor's  nghts.  directly  or  indirectly, 
beyond  the  identified  properly 
purchased,  constructed,  or  improved 
with  the  funds  advanced  and.  thus 
effectively  provides  as  security  for  a 
loan  the  assets  of  any  person  other  than 
the  boriuwei.  The  acquisition  of  bond 
insurance  or  any  other  contract  of 


suretyship  by  an  initial  or  subsequent 
holdrr  of  an  obligation  shall  consbtute 
credit  enhancement. 

Ill)  Special  rule  for Ifvcrofied hasos. 
For  purposes  of  this  paragraph  (b).  the 
term  "credit  enhancement    shall  not 
include  any  device  under  which  any 
person  that  is  not  a  related  person 
wilhin  Ihe  meaning  of  §  1  861-eT(cJ(2) 
agrees  lo  guarantee,  without  recourse  lo 
the  lessor  ur  any  person  related  to  Ihe 
lessor,  a  lessors  payment  of  principal 
and  interest  on  indebledness  that  was 
incurred  m  order  to  purchase  or  improve 
an  asset  that  is  depreciable  laneible 
personal  property  or  depreciable 
tangible  real  properly  (and  the  land  on 
which  such  real  property  is  situated) 
thai  IS  leased  lo  a  lessee  that  is  not  a 
related  person  in  a  transaction  that 
constitutes  a  lease  for  federal  income 
tax  purposes. 

(iii)  Syndication  of  credit  risk  and 
sale  of  loan  participations.  The  term 
"syndication  of  credit  risk"  refers  to  an 
arrangement  m  which  one  primary 
lender  secures  the  promise  of  a 
secondary  lender  to  bear  a  portion  of 
the  primary  lender's  credit  nsk  on  a 
loan.  The  term  "sale  of  loan 
participations"  refers  to  an  arrangement 
in  which  one  primary  lender  divides  a 
loan  into  several  portions,  sells  and 
assigns  all  rights  with  respect  to  one  or 
more  portions  to  participaling  secondary 
lenders,  and  does  not  remain  at  risk  In 
any  manner  with  respect  lo  the  portion 
assigned.  For  purposes  of  this  paragraph 
(b),  the  syndication  of  credit  risk  shall 
constitute  credit  enhancement  because 
ihe  pnmary  lender  can  took  to 
secondary  lenders  for  payment  of  the 
loan,  notwithstanding  limitations  on  the 
amount  of  Ihe  secondary  lender's 
liability.  Conversely,  the  sale  of  loan 
parlicipalions  does  not  conslilule  credit 
enhancement,  because  the  holder  of 
each  portion  of  the  loan  can  look  solely 
to  the  asset  securing  ihe  loan  and  not  to 
Ihe  credit  or  other  assets  of  any  person. 

18}  Other  arrangements  that  do  not 
constitute  cross  collateraUzaLion  or 
credit  enhancement  For  purposes  of 
paragraphs  (b)  (6)  and  (7)  of  this  section, 
the  following  arrangements  do  not 
constitute  cross  collateralization  or 
credit  enhancement: 

Ii)  Integrated  projects.  A  taxpayer's 
pledge  of  multiple  assets  of  an 
integrated  project,  provided  that  the 
integrated  project.  An  integrated  projecl 
consists  of  functionally  related  and 
geographically  contiguous  assets  that,  as 
to  ttie  taxpayer,  are  u»ed  in  the  same 
trade  or  business. 

(ii)  Insurance.  A  taxpayer's  purchase 
of  third-party  casualty  and  liability 
insurance  on  the  collateral  or,  by 
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contract,  beanng  the  nsk  of  loss 
associated  with  destruction  of  the 
collateral  or  with  respect  lo  the 
attachment  of  third  party  habihly 
claims. 

(iii)  After-acquired  property. 
Extension  of  a  creditor's  security 
interesi  lo  improvements  made  to  the 
collateral,  provided  that  the  extension 
does  not  constitute  excess 
collaleralization  under  paragraph  {b)(6), 
delermmed  by  taking  into  account  the 
value  of  improvements  at  the  time  the 
improvements  AVti  made  and  the  value 
of  the  original  property  at  the  time  the 
loan  was  made. 

(iv)  Warranties  of  completion  and 
maintenance.  A  taxpayer's  warranty  to 
a  creditor  that  it  will  complete 
construction  or  manufacture  of  the 
collateral  or  that  il  will  maintain  the 
collateral  in  good  condition. 

(v)  Substitution  of  collateral.  A 
Idxpayer's  right  to  substitute  collateral 
under  any  loan  contract.  However,  after 
the  right  is  exercised,  the  loan  shall  no 
longer  constitute  qualified  nonrecourse 
indebtedness. 

(91  Refinancings.  If  a  taxpayer 
refinances  qualified  nonrecourse 
indebtedness  [as  defined  in  paragraph 
(b)(2)  of  Ihis  section]  with  new 
indebtedness,  such  new  indebtedness 
shall  continue  lo  qualify  only  if — 

(i)  The  principal  amount  of  the  new 
indebtedness  does  not  exceed  by  more 
than  five  percent  the  remaining  principal 
amount  of  the  original  indebtedness. 

(Ii)  The  term  of  the  new  indebtedness 
does  not  exceed  by  more  than  six 
months  Ihe  remaining  term  of  the 
original  indebledness.  and 

(m)  The  requirements  of  this 
paragraph  (other  than  those  of 
paragraph  [b}(2]  (i)  and  (ii)  of  this 
section)  are  satisfied  al  Ihe  time  of  the 
refinancing,  and  the  exclusions 
contained  in  this  paragraph  (b)(4)  do  not 
apply. 

(10)  Post-construction  permanent 
financing.  Financing  that  is  obtained 
after  the  completion  of  constructed 
property  will  be  deemed  to  satisfy  the 
requirements  of  paragraph  (b)(2)  (i)  and 
(ii)  of  this  section  if — 

(i)  The  financing  is  obtained  within 
one  year  after  the  rx)nstructed  property 
or  substantially  all  of  a  constructed 
integrated  project  [as  defined  in 
paragraph  (bl(9)li)  of  this  section)  Is 
placed  in  sen-ncc  for  purposes  of  section 
167:  and 

(ii)  The  financing  does  not  exceed  the 
cost  of  construction  (including 
construction  period  interest). 

[\\]  Assumptions  of  pre-existing 
qualified  nonrecourse  indebtedness.  If  a 
transferee  of  property  that  is  subject  to 


qualified  nonrecourse  indebtedness 
assumes  such  indebledness.  the 

indebtedness  shall  continue  to 
constitute  qualified  nonrecourse 
indebtedness,  provided  that  the 
assumption  in  no  way  alters  the 
qualified  status  uf  the  debt. 

(12)  Excess  collateralization. 
[Reserved] 

(c)  Direct  allocations  in  the  case  of 
certain  integrated  financial 
transactions — {!)  General  rale.  Interest 
expense  incurred  on  funds  borrowed  in 
connection  with  an  integrated  financial 
transaction  (as  defined  m  paragraph 
(c)(2]  of  this  section)  shall  be  directly 
allocated  to  the  income  generated  by  the 
investment  funded  with  the  borrowed 
amounts. 

(2)  Definition.  The  term  "integrated 
financial  transaction"  refers  to  any 
transaction  m  which — 

[i)  The  taxpayer — 

(A)  Incurs  indebtedness  for  the 
purpose  of  making  an  identified  term 
investment 

(B]  Identifies  the  indebtedness  as 
incurred  fur  such  purpose  at  the  time  the 
indebtedness  is  mcurred.  and 

(C|  Makes  the  identified  term 
investment  withm  ten  business  days 
after  mcumng  the  indebtedness; 

(Ii)  The  return  on  the  investment  is 
reasonably  expected  lo  be  sufficient 
throughout  the  term  of  the  inve6iment  lo 
fulfill  the  lenus  and  conditions  of  the 
loan  agreement  with  respect  to  the 
amount  and  timing  of  payrnents  of 
principal  and  mterest  or  original  issue 
discount: 

(iii)  The  income  constitutes  interest  or 
original  issue  discount  or  would 
constitute  income  equivalent  to  interest 
if  earned  by  a  controlled  foreign 
corporation  (as  descrit>od  in  %  1.954- 
2T(h}): 

(iv]  The  debt  incurred  and  the 
investment  mature  within  ten  business 
days  of  each  other; 

(v)  The  investment  does  not  relate  in 
any  way  to  the  operation  of,  and  is  not 
made  in  the  normal  course  of.  the  trade 
or  business  of  the  taxpayer  or  any 
related  person,  including  the  financing 
of  the  sale  of  goods  or  the  performance 
of  services  by  the  taxpayer  or  any 
related  person,  or  the  compensation  of 
the  taxpayer's  employees  (including  any 
contribution  or  loan  to  an  employee 
stock  ownership  plan  (as  defined  in 
section  4973(e;(7jj  or  other  plan  that  is 
qualified  under  section  401(a)):  and 

(vi)  The  borrower  does  not  constitute 
a  financial  services  entity  (as  defined  in 
section  904  and  the  regulations 
thereunder). 

(3J  Rollovers.  In  the  event  thai  a 
taxpayer  sells  of  otherwise  Uquidates  an 


mveslment  described  in  paragraph  (c)(2l 
of  this  section,  the  interest  expense 
incurred  on  the  borrowing  shall, 
subsequent  to  that  liquidation,  no  longer 
quahfy  for  direct  allocation  under  this 
paragraph  (c). 

(4)  Examples  The  principles  of  this 
paragraph  (c)  may  be  demonstrated  by 
the  following  examples. 

Example  ft).  X  is  a  manufacturer  and  docs 
not  constitule  a  financial  services  enuiy  as 
d^med  in  the  regulaliotu  under  section  9M- 
On  January  1. 1988.  X  borrows  JiOO  for  6 
months  al  an  annual  interest  rate  of  10 
percent,  X  identifies  on  its  IwoVs  and  records 
by  the  close  of  that  day  that  the  indebtedness 
is  being  mcuir^d  for  the  purpose  of  makiny 
an  invextment  that  is  int*;nded  to  qua1if>'  as 
an  Inlegrated  finanoal  Transaction  On 
January  5, 1988,  X  iisep  the  proceeds  to 
purchase  a  portfolio  of  stoc^  thai 
approximates  the  compostlion  of  the 
Standard  &  Poor's  SOO  Index.  On  tbal  dA>.  X 
also  enters  into  a  forward  sale  contract  Uist 
recjuirei  X  to  sell  the  stock  on  lune  1. 1988  for 
SllO-  X  identifies  on  its  books  and  records  by 
the  close  of  January  S.  1988.  that  the  portfolio 
stock  ptirchases  and  Ihe  forward  sale 
oonlTBrt  constitute  pan  of  the  iniegraied 
financial  trBRsaciion  with  respect  to  whtch 
the  identified  borrowing  was  mcurred  tinder 
9  1.9S4-ZT(h).  the  income  derived  from  the 
transaction  would  constitute  income 
equivalent  to  inter*^!.  Assuming  that  the 
return  an  the  investment  lo  be  denved  on 
June  1. 1968.  will  be  suffiaent  lo  pay  the 
interest  due  on  June  1. 1988,  the  interesi  on 
the  borrowing  is  directly  allocated  to  (he  gem 
bxtro  the  investment 

Example  (2f.  X  does  noi  constitute  a 
fmanaal  services  entity  as  defined  m  tht 
regulations  under  sectton  904  X  is  m  the 
business  of.  among  other  things,  issuing 
credit  cards  to  consumers  and  purchasing 
from  merchants  who  accept  the  X  card  the 
receivables  of  consumers  who  make 
purchases  with  the  X  card  X  borrows  from  Y 
In  order  to  purchaiie  X  credit  card  receivablps 
from  Z.  a  merctiani,  Assumma  ttiar  the  Y 
borrowing  satisfies  the  other  requireirwnts  'jf 
paragraph  (c)(2|  of  this  section,  (he 
transaction  nooetbeless  cannot  constitute  an 
integrated  finanaal  transaction  because  the 
purchase  relates  to  the  operation  of  X  s  trade 
or  busmess- 

Example  (3).  Assume  Ihe  tame  facts  ee  in 
Example  2,  etcepi  that  X  borrows  m  order  lo 
purchase  the  receivables  of  A.  a  merchant 
who  doe*  not  accept  the  X  card  and  is  not 
otherwise  enjiaged  directly  or  mdu^ectly  in 
any  business  transaction  with  X  Because  the 
borrowing  is  not  relsled  to  the  operation  of 
X's  trade  or  business,  the  borrowing  may 
qualify  as  an  mtegreted  finaadal  transaction 
if  the  other  reqiurpments  of  paragraph  Icjl^) 
of  this  section  ere  satisfied 

(d)  Special  rules.  In  applying 
paragraphs  [h]  and  (cj  of  this  section, 
the  following  special  rules  shall  apply 

(1)  Related  person  transactions.  The 
rules  of  this  section  shall  not  apply  lo 
the  extent  that  any  transaction — 
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[i)  Involves  either  indebtedness 
between  related  persons  (as  defined  in 
section  §  \  a61-8T(cH2))  or  indebtedness 
incurred  from  unrelated  persons  for  the 
purpose  of  purchasing  property  from  a 
related  person:  or 

fli}  Involves  Ihe  purchase  of  property 
that  IS  leased  to  a  related  person  fas 
defined  in  |  1.661-8T(c)12))  in  a 
transaction  described  in  paragraph  [b] 
of  this  section.  If  a  taxpayer  purchases 
property  and  leases  such  property  m 
whole  or  in  part  to  a  related  person,  a 
portion  of  the  interest  incurred  in 
connection  with  such  an  acquisition, 
based  on  the  ratio  that  the  value  of  Ihe 
property  leased  to  the  related  person 
bears  to  the  total  value  of  the  property. 
shall  not  qualify  for  direct  allocation 
under  this  section. 

(2)  Consiii&ration  of  assets  or  income 
to  which  interest  is  directly  allocated  in 
apportioning  other  interest  expense.  In 
apportioning  interest  expense  under 
§  1.861-9T.  the  year-end  value  of  any 
asset  to  which  interest  expense  is 
directly  allocated  under  this  section 
during  the  current  taxable  year  shall  be 
reduced  to  the  extent  provided  in 
§  1.861-9T(g,l(2)(iii|  to  reflect  the  portion 
of  the  principal  amount  of  the 
indebtedness  outstanding  at  year-end 
relating  to  the  interest  which  ts  directly 
allocated.  A  similar  adjustment  shall  be 
made  to  the  end-of-year  value  of  assets 
for  the  prior  year  for  purposes  of 
determining  the  begmning-of-year  value 
of  assets  for  the  current  year.  These 
adjustments  shall  be  made  prior  to 
averaging  begmning-of-year  and  end-of- 
year  values  pursuant  to  §  r861-9T(g)(2)- 
In  apportioning  interest  expense  under 
the  modified  gross  income  method,  gross 
income  shall  be  reduced  by  the  amount 
of  income  to  which  interest  expense  Is 
directly  allocated  under  this  section. 

(e)  treatment  of  certain  related 
controlled  fore/fin  corporation 
indebtedness — {\]  In  general  In  taxable 
years  beginning  after  1987,  if  a  United 
States  shareholder  has  incurred 
substantially  disproportionate 
indebtedness  in  relation  to  the 
indebtedness  of  its  related  controlled 
foreign  corporations  so  that  such 
corporations  have  excess  related  person 
indebtedness  (as  determined  under  step 
4  m  subdivision  (iv)  of  this  paragraph 
(cjfl).  the  third  party  interest  expense  of 
the  related  United  States  shareholder 
(excluding  amounts  allocated  under 
paragraphs  (b)  and  (c))  in  an  amount 
equal  to  the  interest  income  received  on 
such  excess  related  person  indebtedness 


shall  be  allocated  to  gross  income  in  the 
various  separate  limitation  categories 
described  in  section  904|d)(l)  in  Ihe 
manner  prescribed  in  step  6  m 
subdivision  (vi)  of  this  paragraph  (e)(1). 
This  computation  shall  be  performed  as 
follows. 

(i)  Step  1:  Compute  the  debt-to-asset 
ratio  of  the  related  United  States 
shareholder  The  debt-to-assel  ratio  of 
the  related  United  States  shareholder  is 
the  ratio  between — 

(A)  The  average  monlh-end  debt  level 
of  the  related  United  States  shareholder 
taking  into  account  debt  owing  to  any 
obligee  who  is  not  a  related  person  as 
defined  in  section  $  1.861-flT(c)(2|.  and 

(B)  The  value  of  assets  (tax  book  or 
fair  market!  of  the  related  United  States 
shareholder  including  stockholdings  and 
obligations  of  related  controlled  foreign 
corporations  but  excluding 
stockholdings  and  obligations  of 
members  of  the  affiliated  group  (as 
defined  m  5  1.861-llT(d}). 

(li)  Step  2:  Compute  aggregate  debt-to- 
asset  ratio  of  all  related  controlled 
foreign  corporations.  The  aggregate 
debt-to-asset  ratio  of  all  related 
controlled  foreign  corporations  is  the 
ratio  between — 

(A)  The  average  aggregate  month-end 
debt  level  of  all  related  controlled 
foreign  corporations  for  their  taxable 
years  ending  dunng  the  related  United 
States  shareholder's  taxable  year  taking 
into  account  only  indebtedness  owing  to 
persons  other  than  the  related  United 
States  shareholder  or  the  related  United 
States  shareholder's  other  related 
contrfjlled  foreign  corporations  ("third 
party  indebtedness"),  and 

(B)  The  aggregate  value  (tax  book  or 
fair  market)  of  the  assets  of  all  related 
controlled  foreign  corporations  for  their 
taxable  years  ending  during  the  related 
United  States  shareholder's  taxable  year 
excluding  stockholdings  in  and 
obligations  of  the  related  United  States 
shareholder  or  the  related  United  States 
shareholder's  other  related  controlled 
foreign  corporations. 

(iii)  Step  3:  Compute  aggregate  related 
person  debt  of  all  related  controlled 
foreign  corporations.  This  amount 
equals  the  average  aggregate  month-end 
debt  level  of  all  related  controlled 
foreign  corporations  for  their  taxable 
years  ending  with  or  within  the  related 
United  States  shareholder's  taxable 
year,  taking  into  account  only  debt 
which  is  owned  to  (he  related  United 
States  shareholder  ("related  person 
indebtedness"  ), 


(iv)  Step  4:  Computation  of  excess 
related  person  indebtedness  and 
computation  of  the  income  therefrom— 
(A)  General  rule.  If  the  ratio  computed 
under  step  2  is  less  than  applicable 
percentage  of  the  ratio  computed  under 
step  1.  the  taxpayer  shall  add  to  the 
aggregate  third  party  indebtedness  of  all 
related  controlled  foreign  corporations 
determined  under  paragraph  [e|(l|{ii|(A) 
of  this  section  that  portion  of  the  related 
person  indebtedness  computed  under 
step  3  that,  when  combined  with  the 
aggregate  third  party  indebtedness  of  all 
controlled  foreign  corporations,  makes 
the  ratio  computed  under  step  2  equal  to 
applicable  percentage  of  the  ratio 
computed  under  step  1.  The  amount  of 
aggregate  related  person  debt  that  is  so 
added  to  the  aggregate  third  parly  debt 
of  related  controlled  foreign 
corporations  is  considered  to  constitute 
excess  related  person  indebtedness.  For 
purposes  of  this  paragraph  (e)(l)(iv)(A). 
the  term  "applicable  percentage"  means 
the  designated  percentages  for  taxable 
years  beginning  dunng  the  following 
calendar  years: 


Taxable  years  begtnntng  n 

percem- 
Bge 

DO 

(B)  Elective  quadratic  formula.  In 
calculating  the  amount  of  excess  related 
party  indebtedness  of  related  controlled 
foreign  corporations,  the  United  States 
shareholder's  debt-to-asset  ratio  may  be 
adjusted  to  reflect  the  amount  by  which 
its  debt  and  assets  would  be  reduced 
had  the  related  controlled  foreign 
corporations  incurred  the  excess  related 
party  indebtedness  directly  to  third 
parties.  In  such  case,  the  ratio  computed 
in  Step  1  is  adjusted  to  reflect  a 
reduction  of  both  portions  of  the  ratio  by 
the  amount  of  excess  related  person 
indebtedness  as  computed  under  this 
paragraph  (e){lHJi)(A)  Excess  related 
person  Indebtedness  may  be  computed 
under  the  following  formula,  under 
which  excess  related  person 
indebtedness  equals  the  smallest 
positive  amount  (not  exceeding  the 
aggregate  amount  of  related  controlled 
foreign  corporation  indebtedness)  that  is 
a  solution  to  the  following  formula  (with 
X  equalling  the  amount  of  excess  related 
person  Indebtedness): 
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Aggregatp  third  party  debl 
oirdated  fS  stiarchoider 
-X , 

US  shareholder  assets 
-X 


Apglic* 


percenio^  " 
for  year 


Aggregate  thirdparty  debl 
ol  related  CPCb  +  X 


Related  CPC  asaeta 


Guidance  concerning  the  solution  of  this 
equation  is  set  forth  in  Example  [2]  of 

§  1-B61-12ik!. 

(C)  Computation  of  interest  income 
received  on  exc-ess  rt^iated  party 
indebtedness.  The  amount  of  interest 
income  received  on  excess  related 
person  indebtedness  equals  the  total 
interest  income  on  related  person 
indebtedness  derived  by  the  related 
United  States  shareholder  dunng  the 
T;ixable  year  multiplied  by  the  ratio  of 
excess  related  person  indebtedness  over 
the  aggregate  related  person 
indebtedness  fur  Ihe  taxable  year. 

fv)  St^p  5  Determine  the  aggregate 
amount  of  related  controlled  foreign 
rnrporalion  obligcitons  held  by  the 
related  United  States  shareholder  in 
each  limitation  category.  The  aggregate 
amount  of  related  controlled  foreign 
corporation  obligations  held  by  the 
related  United  Slates  shareholder  in 
each  limitation  category  equals  the  sum 
of  the  value  of  all  such  obligations  in 
each  limitation  category.  Solely  for 
purposes  of  this  paragraph  (e)(l)(v), 
eacjj  debt  obligation  in  a  related 
controlled  foreign  corporation  held  by  a 
related  United  Stales  shareholder  shall 
be  attributed  to  separate  limitation 
categories  m  the  same  manner  as  the 
stock  of  the  obligur  would  be  attributed 
under  the  rules  of  i  I.fl61-12T(L|13). 
whether  or  nor  such  stock  is  held 
directly  by  such  related  United  States 
shareholder. 

(vi)  6:  Direct  allocation  of  United 
States  shareholder  thirdparty  interest 
e\pense  Third  party  interest  expense  of 
the  related  United  States  shareholder 
equal  to  the  amount  of  interest  income 
received  on  excess  related  person 
indebtedness  as  determined  m  step  4 
shall  be  allocated  among  ihe  various 
separate  limitation  categories  in 
proportion  to  the  relative  aggregate 
amount  of  related  controlled  foreign 
corporation  obbgalions  held  by  the 
related  United  States  shareholder  in 
each  such  category,  as  determined  under 
»(ep  5.  The  remaining  portion  of  third 
party  interest  expense  will  be 
apportioned  as  provided  in  55  1  86t-6T 
through  1  e61-13T.  excluding  this 
parBRraph. 

(2)  Definitions — (i)  United  Slates 
shareholder  For  purposes  of  this 
paragraph,  the  term  "United  States 


shareholder"  has  the  same  meaning  as 

defmed  by  section  957.  except  that,  in 
the  case  of  a  United  Stales  shareholder 
that  18  a  member  an  affiliated  group  (as 
defmed  m  5  1.861-llT[d)).  the  entire 
flffiliated  group  shall  be  considered  to 
constitute  a  single  United  States 
shareholder-  The  term  "related  United 
Stales  shareholder"  is  the  United  States 
shareholder  (as  defined  m  this 
paragraph  (e)(2|(i)|  with  respect  to 
which  related  controlled  foreign 
corporations  {as  defined  in  paragraph 
(e|(2)[ii)  of  this  section)  are  related 
within  the  meaning  of  that  paragraph 

(ii)  Related  controlhd  foreign 
corporation.  For  purposes  of  this 
section,  the  term  "related  controlled 
foreign  corporation  '  means  any 
controlled  foreign  corporation  which  is  a 
related  person  (as  defined  m  §  1.861- 
BT(c){2)|  to  a  United  States  shareholder 
(as  defined  paragraph  (e)f2)[i)  of  this 
section). 

(iii)  Value  of  assets  and  amount  of 
liabilities.  For  purposes  of  this  section. 
the  value  of  assets  is  determined  under 
5  1.861-9Tlgl.  Thus,  m  the  case  of  assets 
that  are  denomineted  in  foreign 
currency,  the  average  of  the  beginning- 
of-year  and  end-of-year  values  is 
determined  in  foreign  currency  and 
translated  into  dollars  using  exchange 
rales  on  the  last  day  of  the  related 
United  States  shareholder's  taxable 
year,  In  the  case  of  liabilities  that  are 
denominated  in  foreign  currency,  the 
average  month-end  debt  level  of  such 
liabilities  is  determined  in  foreign 
currency  and  then  translated  into 
dollars  using  exchange  rales  on  the  last 
day  of  the  related  United  States 
shareholder's  taxable  year. 

(3)  Treatment  of  certain  siock-  To  the 
extent  that  there  is  insufficient  related 
person  indebtedness  of  all  related 
controlled  foreign  corporations  under 
step  3  in  paragraph  (e)(l)(iii)  of  this 
section  to  achieve  as  equal  ratio  tn  step 
4  of  paragraph  (e)(l){iv)  of  this  section, 
certain  slock  held  by  the  related  United 
States  shareholder  wUI  be  treated  as 
related  person  indebtedness  Such  stock 
includes — 

(i)  Any  stock  in  the  related  controlled 
foreign  corporation  that  is  treated  in  the 
same  manner  as  debt  under  the  law  of 
any  foreign  country  that  grants  a 


deduction  for  interest  ur  unginal  issue 
discount  relating  to  such  stock,  and 

[ill  Any  stock  in  a  related  controlled 
foreign  corporation  that  has  made  loans 
to.  or  held  stock  descrit>ed  m  this 
paragraph  (eK31  in.  another  related 
controlled  foreign  corporation.  Howevi  r 
such  stock  shall  be  treated  as  related 
fterson  indebtedness  only  to  the  extent 
of  the  pnncipal  amount  of  such  ioaris. 
For  purposes  of  computing  mcome  from 
excess  related  person  indebtedness  m 
step  4  of  paragraph  (eMDlni  of  this 
section,  slock  that  is  treated  under  this 
paragraph  as  reiafed  person 
indebtedness  shall  be  considered  to 
yield  interest  m  an  amount  equal  to  the 
interest  that  would  be  computed  on  an 
equal  amount  of  indebtedness  under 
section  1Z74  Only  d-.vidends  actually 
paid  thereon  shall  be  included  in  gross 
income  for  other  purposes. 

|4)  Adjustments  to  assets  m 
apportioning  other  interest  expense.  In 
apportioning  interest  expense  under 
5  1.861-9T.  the  value  of  assets  in  each 
separate  limitation  category  for  the 
taxable  year  as  determined  under 
§  1.861-9Tlg)(3)  shall  be  reduced  fbut 
not  below  zero)  by  the  principal  amount 
of  third  party  indebtedness  of  the 
related  United  States  shareholder  the 
interest  expense  on  which  is  allocated 
to  each  such  category  imder  paragraph 
(e)(1)  of  this  section. 

(5)  Exceptions — (i)  Per  company  rule. 
If— 

(A)  A  related  controlled  foreign 
corporation  with  obligations  owing  to  a 
related  United  Slates  shareholder  has  a 
greater  proportion  of  passive  assets  than 
the  proportion  of  passive  assets  held  by 
the  related  United  States  shareholder, 

fB)  Such  passive  assets  are  held  in 
liquid  or  short  term  investments,  and 

(C)  There  are  frequent  cash  transfers 
between  the  related  controlled  foreign 
corporation  and  the  related  Uoiied 
States  shareholder. 

the  Commissioner,  in  his  discretion,  may 
choose  to  exclude  such  a  corporation 
from  other  related  controlled  foreign 
corporations  in  the  application  of  the 
rules  of  this  paragraph  (e). 

(ii)  .4^,1^0/^  rule.  If  it  is  determined 
that,  in  aggregate,  the  application  of  the 
rules  of  this  paragraph  (e)  mcreases  a 
taxpayer's  foreign  tax  credit  as 
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determined  under  section  901fa),  the 
Commissioner,  in  his  discretion,  may 
choose  not  to  apply  the  niles  of  this 
paragraph.  If  the  Commissioner 
evercises  discretion  under  this 
parastraph  (e)(5)(ti}.  then  paragraph  (e) 
shai!  not  apply  to  any  extent  to  any 
interest  expense  of  the  taxpayer 

$  1.861-11T    Special  rules  for  allocaUng 

snd  apportlontng  Interest  expense  of  an 
affiliated  group  of  corporations  (Temporary 
regulations.) 

1^1  /•'  ijpnera/  Sections  1  861-9T, 
1  rthi-urr.  1.8ei-12T.  and  1.B61-MT 
provide  rules  thai  are  generally 
applicable  in  apportioning  interest 
expense  The  rules  of  this  section  relate 
to  affiliated  tfroups  of  corporations  and 
implement  section  S64(el  11)  and  15), 
which  requires  affiliated  group 
allocation  and  apportionment  of  interest 
expense  The  rules  of  this  section  apply 
to  taxable  years  beginning  after 
December  3t,  1386.  except  as  otherwise 
provided  in  §  1,861-13T.  Paragraph  fb) 
of  this  section  describes  the  scope  of  the 
application  of  the  rule  for  the  allocation 
and  apportionment  of  interest  expense 
of  affiliated  groups  of  corporations, 
which  is  contained  in  paragraph  (c)  of 
this  section.  Paragraph  id)  of  thjs  section 
sets  forth  the  definiticn  uf  the  term 

affiliated  group'"  for  purposes  of  this 
.section.  Paragraph  (e)  descnbes  the 
treatment  of  loans  between  members  of 
an  affiliated  group.  Paragraph  (H  of  this 
section  provides  rules  concerning  the 
affiliated  group  allocation  and 
apportionment  of  interest  expense  in 
computing  the  combined  taxable  income 
of  a  FSC  or  DISC  and  its  related 
supplier  Paragraph  (g;  of  this  section 
descnbes  the  treatment  of  losses  caused 
by  apportionment  of  interest  expense  in 
the  case  of  an  affihated  group  that  does 
not  file  a  consolidated  return. 

[b]  Scope  of  application — (IJ 
Application  of  section  864(e)  (1)  and  (5) 
(concerning  the  definition  and  treatment 
of  affiliated  groups).  Section  864(e)  (1) 
and  [5)  and  the  portions  of  this  section 
implementing  section  864(e)  (1)  and  (5) 
apply  to  the  computation  of  foreign 
source  taxable  income  for  purposes  of 
section  904  (relating  to  various 
limitations  on  the  foreign  tax  credit] 
Section  904  imposes  separate  foreign  tax 
credit  limitations  on  passive  income, 
high  withholding  interest  income, 
financial  services  income,  shipping 
income,  income  consisting  of  dividends 
from  each  noncontrolled  section  902 
corporation,  income  consisting  of 
dividends  from  a  DISC  or  former  DISC, 
taxable  income  attributable  to  foreign 
trade  income  within  the  meaning  of 
section  923(b).  distnbutions  from  a  FSC 
or  former  FSC.  and  all  other  forms  of 


foreign  source  income  not  enumerated 
above  ("general  limitation  income"). 
Section  864(el  (1)  and  (51  and  the 
portions  of  this  section  implementing 
section  864{e|  (1)  and  (5)  also  apply  in 
connection  with  section  907  to 
determine  reduciiona  in  the  amount 
allowed  as  a  foreign  tax  credit  under 
spction  9<n   Section  8ft4(e|  (1)  and  (5) 
8nd  the  portions  of  this  section 
implementmg  section  864(e)  (1)  and  (5) 
also  apply  to  the  computation  of  the 
combined  taxable  income  of  the  related 
supplier  and  a  foreign  sales  corporation 
(FSC)  (under  section!  921  through  927) 
as  well  as  the  combined  taxable  income 
of  the  related  supplier  and  a  domestic 
international  sales  corporation  (DISC) 
(under  sections  991  through  997). 

(2)  Nonapplication  of  section  864(e) 
(1)  and  (5)  (concerning  the  definition 
and  treatment  of  affiliated  groups). 
Section  664(e)  (1)  and  (5)  and  the 
portions  of  this  section  implementing 
section  664{e|  (1)  and  (5)  do  nol  apply  to 
the  computation  of  subpart  F  income  of 
controlled  foreign  corporations  (under 
sections  951  through  964),  the 
computation  of  combined  taxable 
income  of  a  possessions  corporation  and 
its  afnUates  (under  section  936),  or  the 
computation  of  effectively  connected 
taxable  income  of  foreign  corporations. 
For  the  rules  with  respect  to  the 
allocation  and  apportionment  of  interest 
expenses  of  foreign  corporations  other 
than  controlled  foreign  corporations,  see 
5  5  1.882-4  and  1.882-5. 

(c)  General  rule  for  affiliated 
corporations.  Except  as  otherwise 
provided  in  this  section,  the  taxable 
income  of  each  member  of  an  affiliated 
group  withm  each  statutory  grouping 
shall  be  determined  by  allocating  and 
apportioning  the  interest  expense  of 
each  member  according  to 
apportionment  fractions  which  are 
computed  as  if  all  members  of  such 
group  were  a  single  corporation.  For 
purposes  of  determining  these 
apportionment  fractions,  stock  in 
corporations  within  the  affiliated  group 
(as  defined  in  section  864(e)(5)  and  the 
rules  of  this  section)  shall  nol  be  taken 
into  account.  In  the  case  of  an  affiliated 
group  of  corporations  that  files  a 
consolidated  return,  consolidated 
foreign  tax  credit  limitations  are 
computed  for  the  group  in  accordance 
with  the  rules  of  J  1.1502-4  F.xcepl  as 
otherwise  provided,  all  the  Interest 
expense  of  all  members  of  the  group  will 
be  treated  as  definitely  related  and 
therefore  allocable  to  all  the  gross 
income  of  the  members  of  the  group  and 
all  the  assets  of  all  the  members  of  the 
group  shall  be  taken  into  account  in 
apportioning  this  interest  expense.  For 


purposes  of  this  section,  the  term 
"taxpayer"  refers  to  the  affiliated  group 
[regarcQess  of  whether  the  group  files  a 
consolidated  return),  rather  than  to  the 
separate  members  thereof 

(d)  Definition  of  affiliated  group — (1) 
General  rule.  For  purposes  of  the 
section,  in  general,  the  term  "affiliated 
gruup"  has  the  same  meamng  as  is  given 
that  term  by  section  1504.  except  that 
section  936  companies  are  also  included 
within  the  affiliated  group.  Section 
1504(a)  defines  an  affiliated  group  as 
one  or  more  chains  of  includible 
corporations  connected  through  80- 
percenl  stock  ownership  with  a  common 
parent  corporation  which  is  an 
includible  corporation  (as  defined  in 
section  1604(b)).  In  the  case  of  a 
corporation  that  either  becomes  or 
ceases  to  be  a  memt)er  of  the  group 
during  the  course  of  the  corporation's 
taxable  year,  only  the  interest  expense 
incurred  by  the  group  member  during 
the  period  of  membership  shall  be 
allocated  and  apportioned  as  if  all 
members  of  the  group  were  a  single 
corporation.  In  this  reg<ird.  assets  held 
during  the  period  of  membership  shall 
be  taken  into  account.  Other  inlaresl 
expense  incurred  by  the  group  member 
during  its  taxable  year  but  not  during 
the  period  of  membership  shall  be 
allocated  and  apportioned  without 
regard  to  other  members  of  the  group. 

(2)  Inclusion  of  section  936 
corporations — (i)  The  exclusion  from  the 
affiliated  group  of  section  936 
corporations  under  section  lS04(b)(4)  is 
inoperative  for  purposes  of  this  section. 
Thus,  a  possessions  corporation  meeting 
the  ownership  requirements  of  section 
1504(a)  with  respect  to  which  an 
election  under  section  936  Is  in  effect  for 
the  taxable  year  is  a  member  of  the 
affiliated  group. 

(il)  Example — (A)  Facts.  X  is  the  common 
parent  of  Y  and  Z.  XY  constitutes  an 
affiliated  group  of  corporations  within  the 
meaning  of  section  1504(a)  and  uses  the  lax 
book  value  method  of  apportionment-  Y  owns 
bU  the  stock  of  Z,  a  pussesBloni  corporation 
with  respect  to  which  an  election  under 
iecuon  936  i»  in  effect  for  the  taxahlf  year,  7, 
manufactures  widgets  in  Puerto  Ricu.  Y 
purchases  these  widgets  and  markets  them 
eikcJusively  in  the  Ijnilcd  States-  Of  the  three 
ciirpci  rat  ions,  only  Z  has  foreign  source 
Income,  which  includes  both  qualified 
possessions  source  investment  income  and 
general  limitation  income  Fur  purposes  of 
secttoD  904,  Z's  qualified  possessions  source 
Investment  income  constitutes  foreign  source 
passive  income.  In  computing  the  section  936 
benefit,  Y  and  Z  have  elected  the  cosi  sharing 
method.  Of  the  three  corporations,  only  X  has 
debt  and,  thus,  only  X  incurs  interest 
expense. 

(B)  Analysis  As  provided  in  paragraph 
[b)(2)  of  this  sectioa  secUoas  B64(e|(l|  and 


Federal  Register  /  Vol.  53,  No.  17B  /  Wednesday.  September  14.  1988  /   Rules  and  Regulations    35491 


(5)  do  nol  apply  in  the  compulation  of 
benefits  under  section  936(h).  The  effect  of 
including  Z  in  the  afnitaled  group  relates  to 
the  fact  thai  X.  the  orUy  debtor  corporahon  m 
the  grf)up.  must,  under  the  asset  method 
descnbed  in  (  l.BBl-flTlg).  apportion  a  part  of 
its  inicrest  expense  to  foreign  source  passive 
income  and  foreign  source  general  limitation 
Income  This  is  because  the  assets  of  Z  that 
generate  qualified  possessions  source 
investment  income  and  general  limitation 
income  are  included  in  computing  the  group 
Hpportionmeni  fractions.  The  result  is  that, 
under  section  904(0.  X  has  an  overall  foreign 
loss  in  both  the  passive  and  general 
llmitaiion  categories,  which  currently  offsets 
domestic  income  and  must  t>e  recaptured 
against  any  subsequent  years'  foreign  passive 
income  and  general  limitation  income, 
respectively,  under  the  rules  of  that  section 

(3)  Treatment  of  life  insurance 
companies  subject  to  taxation  under 
section  801 — (i)  General  rule.  A  life 
insurance  company  that  is  subject  to 
taxation  under  section  801  shall  be 
considered  to  constitute  a  member  of  the 
a^iliated  group  composed  of  companies 
not  taxable  under  section  801  only  if  a 
parent  corporation  so  elects  under 
section  1504(c)(2)(A)  of  the  Code.  If  a 
parent  does  not  so  elect,  no  adjustments 
shall  be  required  with  respect  to  such  an 
insurance  company  under  paragraph  (g) 
of  this  section. 

(il)  Treatment  of  stock.  Stock  of  a  life 
insurance  company  that  is  subject  to 
taxation  under  section  801  that  Is  not 
included  in  an  affiliated  group  shall  be 
disregarded  in  the  allocation  and 
apporliormient  of  the  interest  expense  of 
such  affiliated  group. 

(4)  Treatment  of  certain  financial 
corporations — (i)  In  general.  In  the  case 
of  an  affiliated  group  (as  defined  in 
paragraph  (d)(1)  of  this  section),  any 
member  that  constitutes  financial 
corporations  as  defined  in  paragraph 
[d)(4)(ii]  of  this  section  shall  be  treated 
as  a  separate  affiliated  group  consisting 
of  financial  corporations  (the  "financial 
group").  The  members  of  the  group  that 
do  not  constitute  financial  corporations 
shall  be  treated  as  members  of  a 
separate  affiliated  group  consisting  of 
nonfinancial  corporations  ("the 
nonfinancial  group ']. 

(ii)  Financial  corporation  defined.  The 
term  "financial  corporation"  means  any 
corporation  which  meets  all  of  the 
following  conditions: 

(A)  Il  is  described  in  section  581 
(relating  to  the  definition  of  a  bank)  or 
section  591  (relating  tg  the  deduction  for 
dividends  paid  on  deposits  by  mutual 
savings  banks,  cooperative  banks, 
domestic  building  and  loan  associations, 
and  other  savings  institutions  chartered 
and  supervised  as  savings  and  loan  or 
similar  associations); 


(B)  Its  business  is  predominantly  with 
persons  other  than  related  persons 
(within  the  meaning  of  section  864(d)(4) 
and  the  regulations  thereunder)  or  their 
customers:  and 

(C)  It  is  required  by  stale  or  Federal 
law  to  be  operated  separately  from  any 
other  entity  which  is  not  such  an 
institution. 

(iii)  Treatment  of  bank  holding 
companies.  The  total  aggregate  interest 
expense  of  any  member  of  an  affiliated 
group  that  constitutes  a  bank  holding 
company  subject  to  regulation  under  the 
Bank  Holding  Company  Act  of  1956 
shall  be  prorated  between  the  financial 
group  and  the  nonfinancial  group  on  the 
basis  of  the  assets  in  the  financial  and 
nonfinancial  groups.  For  purposes  of 
making  this  proration,  the  assets  of  each 
member  of  each  group,  and  not  the  stock 
basis  in  each  member,  shall  be  taken 
into  account.  Any  direct  or  indirect 
subsidiary  of  a  bank  holding  company 
that  is  predominantly  engaged  in  the 
active  conduct  of  a  banking,  financing, 
or  similar  business  shall  be  considered 
to  be  a  financial  corporation  for 
purposes  of  this  paragraph  (d|(4).  The 
interest  expense  of  the  bank  holding 
company  must  be  further  apportioned  in 
accordance  with  $  l,8ei-gT(fl  to  the 
various  section  904(d)  categories  of 
income  contained  in  both  the  financial 
group  and  the  nonfinancial  group  on  the 
basis  of  the  assets  owned  by  each 
group.  For  purposes  of  computing  the 
apportionment  fractions  for  each  group, 
the  assets  owned  directly  by  a  bank 
holding  company  within  each  limitation 
category  described  in  section  904(d)(1) 
(other  than  stock  in  affiliates  or  assets 
described  in  §  1.861-9T(f))  shall  be 
treated  as  owned  pro  rata  by  the 
nonfinancial  group  and  the  financial 
group  based  on  the  relative  amounts  of 
investments  of  the  bank  holding 
company  in  the  nonfinancial  group  and 
financial  group. 

(iv)  Consideration  of  stock  of  the 
members  of  one  group  held  by  members 
of  the  other  group.  In  apportioning 
interest  expense,  the  nonfinancial  group 
shall  not  take  into  account  the  stock  of 
any  lower-tier  corporation  that  is 
treated  as  a  member  of  the  financial 
group  under  paragraph  (d)(4)(i)  of  this 
section.  Conversely,  in  apportioning 
interest  expense,  the  financial  group 
shall  not  take  into  account  the  stock  of 
any  lower-tier  corporation  that  is 
treated  as  a  member  of  the  nonfinancial 
group  under  paragraph  (d)(4)(i)  of  this 
section.  For  the  treatment  of  loans 
between  members  of  the  financial  group 
and  members  of  the  nonfinancial  group, 
see  paragraph  [e)(l)  of  this  section. 

(5)  Example — (i)  Facts.  X.  a  domestic 
corporation  which  is  noi  a  bank  holding 


compdny,  is  the  parent  of  domestic 
corporations  Y  and  Z-  Z  owns  100  percent  of 
the  stock  Zl.  which  is  also  a  domestic 
corporation.  X.  Y.  Z.  and  Zl  were  organized 
after  |anuar>'  1. 1987.  and  constitute  an 
affiliated  group  within  the  meaning  of 
paragraph  fd)(l)  of  lhi«  section  Y  and  Z  are 
financial  corporsiions  described  in  parRgraph 
|d)(4)  of  iliis  section.  X  also  owns  2&  perceni 
of  the  stock  of  A.  a  domestic  corporation  Y 
owns  25  percent  of  the  voting  stock  of  B,  a 
foreign  corporation  thai  is  not  a  controlled 
foreign  corporation.  Z  owns  less  than  10 
percent  of  the  voting  slock  of  C.  another 
foreign  corporation.  The  foreign  source 
income  generated  by  Y's  or  Z's  direct  asseis 
IS  exclusively  financial  services  income.  The 
foreign  source  income  generated  by  X's  or 
Zl's  direct  assets  is  exclusively  general 
limitation  income  X  and  Zl  are  nol  financial 
corporations  described  in  paragraph  (d){4)(ii) 
of  this  section.  Y  and  Z,  therefore,  constitute 
a  separate  a^iUated  group  apart  from  X  and 
Zl  for  purposes  of  section  B&4(e|  The 
combined  interest  expense  of  Y  and  Z  of 
Si 00.000  IS50.000  each)  is  apportioned 
separately  on  the  basis  of  their  assets.  The 
combined  mierest  expense  of  X  and  Zl  of 
550,000  (S25.000  each]  is  allocated  on  the 
basis  of  the  assets  of  the  XZl  group. 


Analysis  of  the  YZ  group  assets 

Adjusted  basis  of  assets  of  (he 
YZ  group  that  generate  for- 
eign source  financial  services 
income  (excluding  slock  of 
foreign  subsidiaries  not  in- 
cluded in  the  YZ  affiliated 
group)  ..™™^ — .--.- —-       S200.000 

Z's  basis  in  the  C  stock  (not 
adjusted  by  the  allocable 
amount  of  Cs  earnings  and 
profits  because  Z  owns  less 
than  10  percent  of  the  stock) 
which  would  be  considered  to 
generate  passive  income  in 
the  hands  of  a  nonfinancial 
services  entity  but  is  consid- 
ered to  generate  financial 
services  income  when  in  the 
hands  of  Z,  a  financial  serv- 
ices enhly ....-       $100,000 

Y's  basis  in  the  B  stock  (adjust- 
ed by  the  allocable  amount  of 
B's  earnings  and  profits] 
which  generates  dividends 
subject  to  a  separate  limita- 
tion for  B  dividends Sioaooo 

Adjusted  basis  of  assets  of  the 
YZ  group  that  generate  US 
source  income S600.000 

Total  assets  -™.™.. — .^-w.    $1,000  000 
Analysis  of  the  XZl  group  asseis 

Adjusted  basis  of  assets  of  the 
XZl  group  that  generate  for- 
eign source  general  limitation 
income „..^        S500.000 

Adjusted  basis  of  assets  of  the 
XZl  group  other  .than  A  stock 
that  generate  domestic  source 
income -...     $1,900,000 
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X'l  basts  in  the  A  ttock  adiusi- 
ed  by  the  allocable  amount  of 
As  earning*  and  profiw Si 00.000 

Total  domestic  aaseu  $2.000.000 

Total  asMts S2.5OO.O00 


Iji]  AilucaUon.  No  porUon  of  the  S50.iKW 
deduction  of  the  YZ  group  is  defimtely 
related  solely  to  specific  property  within  the 
meaning  of  i  1.861-lOT  Thus,  the  YZ  group  s 
deduction  for  interest  is  related  lo  al!  its 
activities  and  properties  Similarly,  no 
portion  of  the  S50.000  deduction  of  the  XZl 
group  IS  definitely  related  solely  to  specific 
property  withm  the  meaning  of  |  I.a61-10T, 
Thus,  the  XZl  group's  deduction  for  interest 
IB  relsled  lo  all  its  activities  and  properties. 

(m(  Apportionment  The  YZ  group  would 
apportion  its  interest  expense  as  follows 
To  gross  financial  services  income  from 

sources  outside  the  United  Slates: 

S300.000 


To  gross  income  subject  to  a  separate 
limitation  for  dividends  from  B: 


To  gross  income  from  sources  iniide  the 
United  Staies- 


seooooo 


The  XZl  group  would  apportion  its  interest 
expense  as  follows: 
To  gross  general  hmitation  income  from 

sources  outside  the  United  States 

S500.000 


To  gross  income  from  sources  inside  the 
United  States; 


(61  Certain  unaffiliated  corporations. 
Certain  corporations  that  are  not 
descnbed  in  paragraph  {d)(l)  of  this 
section  will  nonetheless  be  considered 
to  constitute  affiliated  corporationa  for 
purposes  of  S9  1.861-9T  through  1.861- 
nT  These  corporations  include- 


(i)  Any  includible  corporation  |hs 
defined  in  section  1504(b)  without 
regard  to  section  1504(b)(4))  if  80  percent 
of  either  the  vote  or  value  of  all 
outstanding  stock  of  such  corporation  is 
owned  directly  or  indirectly  by  an 
includible  corporation  or  by  members  of 
an  affiliated  group,  and 

(u)  Any  foreign  corporation  If  80 
percent  of  either  the  vote  or  value  of  all 
outstanding  stc  .',  of  such  corporation  is 
owned  directly  or  indirectly  by  members 
of  an  affiliated  group,  and  if  more  than 
50  percent  of  the  gross  income  of  such 
corporation  for  the  taxable  year  is 
effectively  connected  with  the  conduct 
of  a  United  States  trade  or  business.  If 
80  percent  or  more  of  the  gross  income 
of  such  corporation  is  effectively 
connected  income,  then  all  the  assets  of 
such  corporation  and  all  of  its  interest 
expense  shall  be  taken  into  account.  If 
between  50  and  80  percent  of  the  gross 
income  of  such  corporation  is  effectively 
connected  income,  then  only  the  assets 
of  such  corporation  that  generate 
effectively  connected  income  and  a 
percentage  of  its  interest  expense  equal 
to  the  percentage  of  its  assets  that 
generate  effectively  connected  income 
shall  be  taken  into  account. 
The  attribution  rules  of  section  318  shall 
apply  in  determining  indirect  ownership 
under  this  paragraph  (d)(6).  The 
Commissioner  shall  have  the  authority 
to  disregard  trusts,  partnerships,  and 
pass-through  entities  that  break 
affiliated  status.  Corporations  described 
in  this  paragraph  [d)(e)  shall  be 
considered  to  constitute  members  of  an 
affiliated  group  that  does  not  file  a 
consolidated  return  and  shall  therefore 
be  subject  to  the  limitations  imposed 
under  paragraph  (g)  of  this  section  The 
affiliated  group  filing  a  consolidated 
return  shall  be  considered  lo  constitute 
a  single  corporation  for  purposes  of 
applying  the  rules  of  paragraph  (g)  of 
this  section. 

(e)  Loans  between  members  of  an 
affiliated  group — (1)  General  rule  In  the 
case  of  loans  (including  any  receivable) 
between  members  of  an  affiliated  group. 
ds  defined  in  paragraph  (d)  of  this 
section,  for  purposes  of  apportioning 
interest  expense,  the  indebtedness  of  the 
member  borrower  shall  not  be 
considered  an  asset  of  the  member 
lender.  However,  in  the  case  of  members 
of  separate  financial  and  nonfinancial 
groups  under  paragraph  (d)(4)  of  this 
section,  the  indebtedness  of  the  member 
borrower  shall  be  considered  an  asset  of 
the  member  lender  and  such  asset  shall 
be  charactenzed  by  reference  to  the 
member  lender's  income  from  the  asset 
as  determined  under  paragraph  {e)(2)(it} 
of  this  section.  For  purposes  of  this 


pHragraph  (e).  the  terms  "related  person 
interest  income"  and  "related  person 
interest  payment"  refer  to  interest  paid 
and  received  by  members  of  the  same 
affiliated  group  as  defined  in  paragraph 
(d)  of  this  section. 

(2)  Treatment  of  interest  expense 
within  the  affiliated  group — (i)  General 
rule.  A  member  borrower  shall  deduct 
related  person  interest  payments  in  the 
same  manner  as  unrelated  person 
interest  expense  using  group 
apportionment  fractions  computed 
under  {  1.861-9T(f).  A  member  lender 
shall  include  related  person  interest 
income  m  the  same  class  of  gross 
income  as  the  class  of  gross  income 
from  which  the  member  borrower 
deducts  the  related  person  interest 
payment. 

(ii)  Special  rule  for  loans  between 
financial  and  nonfinancial  affiliated 
corporations.  In  the  case  of  a  loan 
between  two  affiliated  corporations 
only  one  of  which  constitutes  a  financi.*! 
corporation  under  paragraph  (d)(4)  of 
this  section,  the  member  borrower  shall 
allocate  and  apportion  related  person 
interest  payments  in  the  same  manner 
as  unrelated  person  interest  expense 
using  group  apportionment  fractions 
computed  under  {  l.B61-9T(f).  The 
source  of  the  related  person  interest 
income  to  the  member  lender  shall  be 
determined  under  section  B61{d)|l). 

(iii)  Special  rule  for  high  withholding 
tax  interest  In  the  case  of  an  affiliated 
corporation  that  pays  interest  that  Is 
high  withholding  tax  interest  under 
S  l,904~5(f)(l)  to  another  affiliated 
corporation,  the  interest  expense  of  the 
payor  shall  be  allocated  to  high 
withholding  tax  interest. 

(3)  Back'to-back  loans.  If  a  member  of 
the  affiliated  group  makes  a  loan  lo  a 
nonmember  who  makes  a  loan  to  a 
member  borrower,  the  rule  of 
paragraphs  (e)  (1)  and  (2)  of  this  section 
shall  apply,  in  the  Commissioner's 
discretion,  as  if  the  member  lender  made 
the  loan  directly  to  the  member 
borrower,  provided  that  the  loans 
constitute  a  back-to-back  loan 
transaction.  Such  loans  will  constitute  a 
back-to-back  loan  for  purposes  of  this 
paragraph  (e)  if  the  loan  by  the 
nonmember  would  not  have  been  made 
or  maintained  on  substantially  the  same 
terms  irrespective  of  the  loan  of  funds 
by  the  lending  member  to  the 
nonmember  or  other  intermediary  party. 

(4)  Examples,  The  rules  of  this 
paragraph  (e)  may  be  illustrated  by  the 
following  examples. 

Example  (II  X,  a  domestic  corporation,  is 
ihe  parent  of  Y,  a  domestic  corpor»lion,  X 
and  Y  were  organized  after  January  1,  1987, 
and  constitute  an  afTiltat^d  group  wilhtn  the 
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meaning  of  paragraph  (d)(1)  of  this  section. 
Among  X  s  assets  is  the  note  of  Y  for  the 
amount  of  $100,000  Because  X  and  Y  are 
members  of  an  affiliated  group.  Vs  note  does 
not  constitute  an  asset  for  purposes  of 
apportionment.  The  apportionment  fractions 
for  the  relevant  tax  year  of  the  XY  group  are 
50  percent  domestic.  40  percent  foreign 
general,  and  10  percent  foreign  passive.  Y 
deducts  Its  related  person  interest  payment 
u.sing  those  apportionment  fractions.  Of  the 
SlO.'X)0  in  related  person  interest  income 
received  by  X.  S5.000  consists  of  domestic 
scurce  income.  $4,000  consists  of  foreign 
fieneral  limitation  income,  and  Si, 000  consists 
of  foreign  passive  income. 

Example  (2).  X  is  a  domestic  corporaUon 
organized  after  |anuary  1, 1967.  X  owns  all 
the  stock  of  Y.  a  domestic  corporaiton  On 
lune  1. 1987.  X  loans  SlOO.OOO  to  Z.  an 
unrelated  person  On  June  2. 1987.  Z  makes  a 
loan  to  Y  with  terms  substantially  similar  lo 
those  of  the  loan  from  X  lo  Z.  Based  on  the 
fuels  and  circumstances  of  the  transaction,  tl 
is  determined  that  Z  would  not  have  made 
the  loan  to  Y  on  the  same  terms  if  X  had  not 
made  the  loan  to  Z.  Because  the  transaction 
constitutes  a  back-to-back  loait,  as  deBned  in 
paragraph  (e)(3)  of  this  section,  the 
Commissioner  may  require,  in  his  discretion, 
that  neither  the  note  of  Y  nor  the  note  of  Z 
may  be  considered  an  asset  of  X  fur  purposes 
of  this  section 

(f)  Computations  of  combined  taxable 
income.  In  the  computation  of  the 
combined  taxable  income  of  any  FSC  or 
DISC  and  its  related  supplier  which  is  a 
member  of  an  affiliated  group  under  the 
pricing  rules  of  sections  925  or  994,  the 
combined  taxable  income  of  such  FSC 
or  DISC  and  its  related  supplier  shall  be 
reduced  by  the  portion  of  the  total 
interest  expense  of  the  affiliated  group 
that  is  incurred  in  connection  with  those 
tissets  of  the  group  used  m  connection 
with  export  sales  involving  that  FSC  or 
DISC.  This  amount  shall  be  computed  by 
multiplying  the  total  interest  expense  of 
the  affiliated  group  and  interest  expense 
..f  the  FSC  or  DISC  by  a  fraction  the 
numerator  of  which  is  the  assets  of  the 
affiliated  group  and  of  the  FSC  or  DISC 
generating  foreign  trade  income  or  gross 
income  attributable  to  qualified  export 
receipts,  as  the  case  may  be.  and  the 
denominator  of  which  is  the  total  assets 
of  the  affiliated  group  and  the  FSC  or 
DISC.  Under  this  rule,  interest  of  other 
group  m.embers  may  be  attributed  to  the 
combined  taxable  income  of  a  FSC  or 
DISC  and  its  related  supplier  without 
affecting  the  amount  of  mterest 
otherwise  deductible  by  the  FSC  or 
DISC,  the  related  supplier  or  other 
member  of  the  affiliated  group.  The  FSC 
or  DISC  13  entitled  to  only  the  statutory 
portion  of  the  combined  taxable  income. 
net  of  any  deemed  interest  expense, 
whicii  determines  the  commission  paid 
to  the  FSC  or  DISC  or  the  transfer  price 
of  qualifying  export  property  sold  to  the 
FSC  or  DISC. 


(g)  Losses  created  through 
apportionment — (1]  General  rules.  In  the 
case  of  an  affiliated  group  that  is  eligible 
to  file,  but  does  not  file,  a  consolidated 
return  and  in  the  case  of  any 
corporation  described  in  paragraph 
(d)l6)  of  this  section,  the  foreign  tax 
credits  in  any  separate  limitation 
category  are  limited  to  the  credits 
computed  under  the  rules  of  this 
paragraph  (g).  As  a  consequence  of  the 
affiliated  group  allocation  and 
apportionment  of  interest  expense 
required  by  section  864(e)(1)  and  this 
section,  interest  expense  of  a  group 
member  may  be  apportioned  for  section 
904  purposes  to  a  limitation  category  in 
which  that  member  has  no  gross  income, 
resulting  in  a  loss  in  that  limitation 
category.  The  same  is  true  in  connection 
with  any  expense  other  than  interest 
that  is  subject  lo  apportionment  under 
the  rules  of  section  854(el(6)  of  the  Code. 
Any  reference  to  "interest  expense"  in 
this  paragraph  (g)  shall  be  treated  as 
including  such  exjiensps.  For  purposes 
of  this  paragraph,  the  term  "limitation 
category"  includes  domestic  source 
income,  as  well  as  the  types  of  income 
described  in  section  904(d)(1)  (A) 
through  (I).  A  loss  of  one  a^iliate  in  a 
Imiitation  category  will  reduce  the 
income  of  another  member  in  the  same 
limitation  category  if  a  consolidated 
return  is  filed.  (See  i  11502-4)  If  a 
consolidated  return  is  not  filed,  this 
nettmg  does  not  occur.  Accordingly,  in 
such  a  case,  the  following  adjustments 
among  members  are  required  in  order  to 
give  effect  to  the  group  allocation  of 
interest  expense: 

(i)  Losses  created  through  group 
apportionment  of  interest  expense  in 
one  or  more  limitation  categories  within 
a  given  member  must  be  eliminated:  and 

(ii)  A  corresponding  amount  of  income 
of  other  members  in  the  same  limitation 
category  must  be  recharacterized. 
Such  adjustments  shall  be 
accomplished,  in  accordance  with 
paragraph  (gK2)  of  this  section,  without 
changing  the  total  taxable  income  of  any 
member  and  before  the  application  of 
section  904lf)-  Section  904(0  (including 
section  904(f)(5).)  does  not  apply  to  a  loss 
created  through  the  apportionment  of 
interest  expense  to  the  extent  that  the 
loss  is  eluninated  pursuant  to  paragraph 
(g)(2)(ii)  of  this  section.  For  purposes  of 
this  section,  the  terms  "limitation 
adjustment"  and  "recharacterization" 
mean  the  recharacterization  of  income 
in  one  limitation  category  as  income  in 
another  limitation  category. 

(2)  Mechanics  of  computation — (i) 
Step  I:  Computation  of  consolidated 
taxable  income.  The  members  of  an 
affiliated  group  must  first  allocate  and 


apportion  all  other  deductible  expenses 
other  than  interest  The  members  must 
then  deduct  from  their  respective  gross 
incomes  within  each  limitation  category 
interest  expense  apportioned  under  the 
rules  of  §  1.861-eT(n.  The  taxable 
income  of  the  entire  affiliated  group 
within  each  limitation  category  is  then 
totalled. 

(ii)  Step  2:  Loss  offset  adjustments.  If. 
after  step  1.  a  member  has  losses  in  a 
given  hmitation  category  or  limitation 
categories  created  through 
apportionment  of  interest  expense,  any 
such  loss  [i.e..  the  portion  of  such  loss 
equal  to  interest  expense)  shall  be 
ehminated  by  offsetting  that  loss  against 
taxable  income  in  other  limitation 
categories  of  that  member  to  the  extent 
of  the  taxable  income  of  other  members 
within  the  same  limitation  category  as 
the  loss.  If  the  member  has  taxable 
income  in  more  than  one  limitation 
category,  then  the  loss  shall  offset 
taxable  income  in  all  such  limitation 
categories  on  a  pro  rata  basis.  If  there  is 
insufficient  domestic  income  of  the 
member  to  offset  the  net  losses  in  all 
foreign  limitation  categories  caused  by 
the  apportionment  of  interest  expense. 
the  losses  in  each  limitation  category 
shall  be  recharacterized  as  domestic 
losses  to  the  extent  of  the  taxable 
income  of  other  members  in  the  same 
respective  limitation  caiegories.  After 
these  adiustments  are  made,  the  income 
of  the  entire  afTiliated  group  within  each 
limitation  category  is  totalled  agatn. 

(iii)  Step  3:  Determination  of  amount 
subject  to  recharacterization.  In  order  to 
determine  the  amount  of  income  lo  be 
recharacterized  in  step  4.  the  income 
totals  computed  under  step  1  in  each 
limitation  categor>'  shall  be  subtracted 
from  the  income  totals  computed  under 
step  2  in  each  limitation  category. 

(iv)  Step  4:  Recharacterization. 
Because  any  differences  determined 
under  step  3  represent  deviations  from 
the  consolidated  totals  computed  under 
Step  1.  such  differences  (in  any 
limitation  categorj)  must  be  eliminated. 

(A)  Limitation  categories  to  be 
reduced.  In  the  case  of  any  limitation 
category  in  which  there  is  a  positive 
change,  the  income  of  group  members 
with  income  in  that  limitation  category 
must  be  reduced  on  a  pro  rata  basis  (by 
reference  to  net  income  figures  as 
determined  under  Step  2)  to  the  e.xtent 
of  such  positive  change  ("limitation 
reductions").  Each  member  shall 
separately  compute  the  sum  of  the 
hmitation  reductions. 

(B)  Limitation  categories  to  be 
increased.  In  any  case  in  which  only  one 
limitation  category  has  a  negative 
change  in  Step  3.  the  sum  of  the 
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limitation  reductions  within  each 
member  is  added  to  that  limitation 
category.  In  the  case  in  which  multiple 
limitation  categories  have  negative 
changes  in  Step  3.  the  sum  of  the 
limtlaticHi  reductions  within  each 
member  is  prorated  among  the  negative 
change  limitation  categories  based  on 
the  ratio  that  the  negative  change  for  the 
entire  group  in  each  hmitation  category 
bears  to  the  total  of  all  negative  changes 
for  the  entire  group  m  all  Uroitatioo 
categones. 

(3)  Examples.  The  following  examples 
illustrate  the  pnncipies  of  this 
paragraph. 

Example  (If — (i)  Facts  X.  a  domestic 
corporation,  la  the  parent  of  domestic 
corporations  Y  and  Z.  X.  Y  and  Z  were 
organized  after  janaury  1, 1967.  constitute  an 
affiliated  group  %vithin  the  meaning  of 
pdragraph  (d)ill  of  thu  section,  but  do  not  file 
a  consoiidated  return.  The  XYZ  (pnup 
apportions  its  interest  expense  on  the  basts 
of  the  fair  market  value  of  us  as»els.  X.  Y, 
and  Z  have  the  following  assets,  interest 
expense,  and  taxable  income  before 
apportioning  interest  expense: 


ASWU             1        X 

V 

2       i   Totti 

1 

0 

1 
1.000  00  3.000  00 

Pore<Qn  Passive 

0 

50  oo 

MOO 

100  00 

•^orwgr  General 

0 

TOO  00 

200  X    900  00 

Interest  exoense  , 

48  00 

12.00 

eo.oo,  140  00 

Taxaue  incotna 

tpreHTterest): 

Oorv&DC ^^ 

10000 

0 

83.00 

163.00 

foreign 

Passive  

0 

SlOO 

soo 

10  00 

f^oreign 

General 

0 

60.00 

35.00 

95  00 

iii!  Step  1  Coirpuiaf.Dri  of  consolidated 
taxable  income  Each  member  of  the  XYZ 
group  apportions  its  intereat  expense 
according  to  group  apportionment  ratios 
determmed  under  the  asset  method  decnbed 
in  i  1  86l-9Tin.  yielding  the  following  results 


Appoftwoec)  ffiieresl 
expense 


Ooroesiic 

Fof»gn  Passivs  . 


3600j     900l  60.00'  10500 
I     120 1    0  30      2.00        3  50 


Poreigo  General 

1O80 

2  70     18.00 

31  50 

4«00 

12.00 1  80.00 

140  OO 

The  members  of  the  group  then  compute 
taxable  income  within  each  category  by 
deducting  the  apportioned  interest  expense 
from  the  amounts  of  pre-mteresi  taxable 
i.icome  specified  m  the  facts  m  paragraph  |i|, 
yipidng  the  following  results: 


Taxable  income 

X         V    1 

2     1 

ToU 

300 
3.00 
17  OO 

'^ore.QP  Passive 
c^oreign  General 

-1  201     470 
-108<(  57  30 

6.50 
63  50 

TwaWe  tncoma 

X 

Y 

Z 

Total 

(Hi)  Step  Z  Loss  offset  adjustments. 
Because  X  and  Y  have  losses  created  throuKh 
apportionment,  these  losses  must  be 
eliminated  by  reducing  taxable  income  of  the 
member  in  other  limitation  catesories. 
Because  X  has  a  total  of  S12  in  apportionment 
losses  and  because  it  has  only  one  Iimiiation 
category  with  mcome  \i  » ,  domestjc). 
domestic  income  must  be  reduced  by  $1::. 
thus  eliminating  its  apportionment  lasaea 
Because  Y  has  a  total  of  S8  in  apportionment 
losses  and  because  it  has  two  bmitation 
categories  with  income  \i.e..  foreign  passive 
and  foreign  general  limitation),  the  mcome  m 
l.lese  two  Umitatton  categones  must  be 
reduced  on  a  pro  rata  basis  in  order  to 
eliminate  its  apportionment  losses-  In 
summary,  the  foUowmg  adjustmenti  are 
required; 


$17  Therefore.  SIM  is  drawn  from  Y  and  $64 
IS  drawn  from  Z. 

The  members  must  then  separately 
compute  the  sum  of  the  limitation  reductions. 
Y  has  linrttation  reductions  of  SO  30  in  the 
foreign  passive  limitation  category  and  Si  M 
In  the  foreign  general  limitation  category, 
yielding  total  limttsTion  reduction  of  $2.14. 
Under  these  facts,  domestic  income  is  the 
only  limitation  category  requinng  a  positive 
iidjustment.  Accordingly.  Y's  domestic 
income  is  increased  by  $2  14  Z  has  limitation 
rfdurtions  of  $0.22  in  the  foreign  passive 
hmitation  category  and  $0  84  in  the  foreign 
general  limitation  category  yielding  total 
hmitaliun  reductions  of  $0  86  Under  these 
facts,  domestic  income  is  the  only  limitation 
category  of  Z  requiring  a  positive  adjustment. 
Accordingly-  Z's  domestic  incoma  is 
increased  by  $0  86 
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RdKialiiMHiU 

X 

V 

Z 
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DonWBtIC 

F^'X«gp  Passive , 

Fore.gn  GeneraJ 

-12.00 
+  120 
+  10J0 

+  900 
-0-88 

0 
0 

0 

-3J» 

+  052 
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These  adjustments  yield  the  following 
adjusted  taxable  income  figures: 


Aitlustea  tauue 

X 

V 

Z 

Total 

Domesoe  

Poreign  Passwe.. 
Foreign  GaneraL. 

52.00 
0 
0 

0 
402 

mat 

300 
3.00 
1700 

55.00 
702 
65  98 

Total 

52.00 

53  00 

23.00 

128  00 

(iv)  Step  3:  Determtnction  of  amount 
sub/eel  to  recbaractprizaiion  The 
adjustments  performed  under  Step  2  led  to  a 
change  in  the  group  s  taxable  income  within 
each  limitation  caleg'^ry  The  tutal  loss  offset 
adjustments  column  shown  in  paragraph  |iii) 
above  shows  the  net  deviations  between  Step 
1  and  2. 

(v]  Step  4:  Recharadenzaiion  The  loss 
offset  adjustments  yield  a  positive  change  in 
the  foreign  passive  and  the  foreign  general 
limitation  categones.  Y  and  Z  both  have 
income  in  ttiese  limitation  categones. 
Accordingly,  the  income  of  Y  and  Z  in  each  of 
these  limitation  categories  must  be  reduced 
on  a  pro  rata  basis  (by  reference  lu  the 
adjusted  taxable  income  Figures)  to  the  extent 
of  the  positive  change  in  each  limitation 
category  The  total  positive  change  in  the 
foreign  passive  limitation  cateRory  is  $0  52 
The  adjusted  taxable  income  of  Y  m  the 
foreign  passive  limitation  category  is  $4-02 
and  the  adjusted  taxable  income  of  Z  in  the 
foreign  passive  limitation  category  is  $3- 
Therefore.  $0-30  is  drawn  from  Y  and  $0.22  is 
drawn  from  Z.  The  total  positive  change  in 
the  foreign  general  limitation  category  is 
SZA&  The  adjusted  taxable  income  of  Y  In 
the  foreign  genera!  limitation  category  is 
S4S-9R.  and  the  adjusted  labable  income  of  Z 
in  the  foreign  general  limilatitm  category  is 


Recnaradenzsion 
aduMmwna 

X 

Y 

Z 

Tow 

DomaaDc _ 

0 
0 
0 

+  214 
-0» 
-1.84 

+0.86 
-0J2 
-0^ 

+  3.00 
052 

Foreign  Ganefal  . 

-2  48 

These  recharacterization  adjustments  yield 
the  following  final  taxable  income  Figures: 


Ftnal  laxaMe  aioonia 

X 

V 

z 

Total 

Domestic 

Foreign  Passive     

Foreign  General 

52  00 
0 

0 

214 

372 
47  14 

388 
276 
1638 

58  00 

850 
63  50 

TM«i 

5200 

53  00 

23  00 

128  00 

Example  12) — (i)  Facts.  X.  a  domestic 
corporation,  is  the  parent  of  domestic 
corporations  Y  and  Z.  X.  Y  and  Z  were 
organized  after  lanuary  1. 1^7.  constitute  an 
affiliated  group  within  the  meaning  of 
paragraph  |d)(1  ]  of  this  section,  but  do  not  file 
a  consolidated  rvtum  Moreover.  X  has 
served  as  the  sole  borrower  m  the  group  and, 
as  a  result,  has  sustained  an  overall  loss.  The 
XYZ  group  apportions  its  interest  expense  on 
the  basis  of  the  fair  marltet  value  of  its 
assets.  X,  Y,  and  Z  have  the  following  asseis. 
interest  expense,  and  taxable  income  before 
tnteresi  expense: 
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10 
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(li)  Step  1:  Computation  of  consolidated 
taxable  income.  Each  member  of  the  XYZ 
group  apportions  its  interest  expense 
according  to  group  apportionment  ratios 
determined  under  the  asset  method  described 
in  {  l.S61-0T[g).  yielding  the  following 
results: 
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etpenae             , 

Y 

z 

Total 

Dornea* 

105  00 
350 
31  SO 

0 
0 

b 

0 
0 
0 

10500 

f  vi.ign  Genera!     - 

31  so 

Total 

140.00 

0 

0 

140  00 

The  members  of  the  group  then  compute 
taxable  income  within  each  category  by 
deducting  the  apportioned  interest  expense 
from  the  amounts  of  pre-inlerest  taxable 
income  specified  in  the  facts  in  paragraph  (i|. 
y.elding  the  following  results: 


Taxable  aioome 

X 

Y 

z 

Total 

Domestic. 

Foreign  Paaaava ... 
Foreign  Gonorat™, 

-5.00 
-350 
-3150 

0 

500 
70  00 

10000 
500 
3500 

95.00 
650 

7350 

Total _.. 

-4000 

75.00 

140.00 

175  00 

(iii)  Step  2  Loss  offset  adjastnwnt.  Because 
X  has  insufFicienl  domestic  income  to  offset 
the  sum  of  the  losses  in  the  foreign  limitation 
categories  caused  by  apportionment,  the 
amount  of  apportionment  losses  in  each 
litnilation  category  shall  be  recharacterized 
as  domestic  losses  to  the  extent  of  taxable 
income  of  other  members  in  the  same 
limitation  category.  This  is  accomplished  by 
adding  to  each  foreign  limitation  categones 
an  amount  equal  to  the  loss  therein  and  by 
subtracting  the  sum  of  such  foreign  losses 
from  domestic  income,  as  foUowr 


category.  The  total  positive  change  m  the 
foreign  passive  limitation  category  is  $3.50. 
The  adiusied  taxable  income  of  Y  m  the 
foreign  passive  limitation  category  is  $5.  and 
the  adjusted  taxable  income  of  Z  in  the 
foreign  passive  Itmitalion  category  is  $5. 
Therefore.  $t  '5  is  drawn  from  Y  and  $1.75  is 
drawn  from  Z  The  toial  positive  change  in 
the  foreign  general  limitation  category  is 
$31.50.  The  adiusted  taxable  income  of  Y  in 
the  foreign  general  limitation  category  is  $70, 
and  the  adrusted  tabable  income  nf  Z  in  the 
foreign  general  limitation  category  is  $35. 
Therrfore,  $21  is  drawn  trnm  Y  and  $10  SO  is 
drawn  from  Z. 

The  members  must  then  separately 
compute  the  sum  of  the  limitation  reductions 
Y  has  limitation  reductions  of  $1."5  in  the 
foreign  passive  limitation  category  and  $21  in 
the  foreign  general  limitation  category, 
yielding  total  hmitation  reductions  of  $22  75 
Under  these  facts,  domestic  mcome  is  the 
only  lunitalion  category'  requinng  a  positive 
adjustment.  Accordingly  Y  s  domestic 
income  is  increased  b>  S^  75  Z  has 
limitation  reductions  of  yi.'S  m  the  foreign 
passive  hmitation  categnrj'  and  $10  50  in  the 
foreign  gt-neral  limitation  category,  yielding 
total  limitation  reductions  of  $12^.  Under 
these  facts,  domestic  income  is  the  only 
limitation  category  requiring  a  positive 
adjustment-  Accordingly.  Z's  domestic 
income  is  increased  by  $12.25. 


LoMoHial 

X 

Y 

z 

Total 

Oomaatc. 
Foratgnaananl 

-36J0 
+3J0 
+  31  JO 

0 
0 
0 

0 
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These  adjustments  yield  the  following 
adjusted  taxable  tncoine  Figures: 


X 

Y 

Z 

Tow 

Domestic — 
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0 
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80 
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Foraigo  Ganeral.-.. — »._ 

105 

Total.-..  - 

-40 

75 

140 
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(iv)  Step  3:  Deterwinotton  of  amount 
subject  to  recharacterization.  The 
adjustments  performed  under  Step  2  ted  to  a 
change  in  the  group's  taxable  Income  within 
each  limitation  category.  The  total  loss  offset 
adjustfloent  column  shown  in  paragraph  (iii) 
above  shows  the  nel  deviations  between 
Steps  1  and  2. 

(v|  Step  4:  Recharacterization  The  loss 
offset  adjustments  yields  positive  change  in 
the  foreign  passive  and  the  foreign  general 
limitation  categories-  Y  and  Z  both  have 
income  tn  these  limitation  categories. 
Accordingly,  the  income  of  Y  and  Z  in  each  of 
these  bmitation  celeguries  must  be  reduced 
on  a  pro  rata  basis  (by  reference  to  the 
adjusted  taxable  income  Figures)  to  the  extent 
of  the  positive  change  in  each  limitation 


Reciiaracteruabon 
adtustfTients 

X 

V 

Z 

Ttllal 

DomeslK -.       0 

Foreign  Passive 0 

Foraign  Oanaral  — J       0 

+  22.75 
-175 
-21 «) 

+  1225 
-175 
-1050 

+35.00 
-350 
-31.50 

These  recharacterization  adjustments  yield 
the  following  flnal  taxable  income  Figures: 


Final  taxable 
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Y 
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Domestic       , 
Foreign  Passive  .. 
Foreign  General 

40  00 
0 
0 

22  75 
3^6 
49.00 
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95  00 
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5  1.861-12T    Characterization  ru\e%  and 
■djuttnwntt  for  certain  aaseta  (Temporary 
regulatiorta.) 

[a]  In  general  These  rules  are 
applicable  to  taxpayers  in  apportioning 
expenses  under  an  asset  method  to 
income  in  various  separate  limitation 
categones  under  section  904|d).  and 
supplement  other  rules  provided  in 
5§  1.861-flT,  1,&61-10T.  and  1.B61-11T- 
The  rules  of  this  section  apply  to  taxable 
years  beginning  after  December  31. 19B6, 
except  as  olherwisp  provided  m  §1.861- 
13T.  Paragraph  [b]  of  this  section 
describes  the  treatment  of  inventories. 
Paragraph  (c)(1)  of  this  section  concerns 
the  treatment  of  various  stock  assets. 
Paragraph  [c)(2}  of  this  section  describes 
a  basis  adjustment  for  stock  in 
nonaffiliated  10  percent  owned 


coiporations.  Paragraph  (c)i3)  of  this 
section  sets  forth  rules  for  characienzing 
the  stock  in  controlled  foreign 
corporations.  Paragraph  [c)14J  of  this 
section  describes  the  treatment  of  stock 
of  noncon  trolled  section  902 
corporations.  Paragraph  [d]ll)  of  this 
section  concerns  the  treatment  of  notes 
Paragraph  ld)(2)  of  this  section  concerns 
the  treatment  of  the  notes  of  controlled 
foreign  corporations  Paragraph  (el  of 
this  section  descnbes  the  treatment  of 
certain  portfolio  secunties  that 
constitute  inventor>'  or  generate  income 
primarily  m  the  form  of  gams.  Paragraph 
(f]  of  this  section  describes  the 
treatment  of  assets  that  are  subject  to 
the  capitalization  rules  of  section  263A- 
Paragraph  (g)  of  this  section  concerns 
the  treatment  of  FSC  stock  and  of  assets 
of  the  related  supplier  generalmg  foreign 
trade  income.  Paragraph  (h)  of  ihis 
section  concerns  the  treatment  of  DISC 
stock  and  of  assets  of  the  related 
supplier  generating  qualified  export 
receipts.  Paragraph  [i)  of  this  section  is 
reser\  ed.  Paragraph  (j)  of  this  section 
sets  forth  an  example  illustrating  the 
rules  of  this  section,  as  well  as  the  rules 
of  §1.861-flTlgl. 

fb)  Inventories.  In\entor>'  must  be 
characterized  hy  reference  to  the  source 
and  character  of  sales  income,  or  sales 
receipts  m  the  case  of  UFO  inventory. 
from  that  inventon,-  during  the  taxable 
year.  If  a  taxpayer  maintains  separate 
inventories  for  any  federal  tax  purpose. 
including  the  rules  for  establishing  pools 
of  inventory  items  under  sections  472 
and  474  of  the  Code,  each  separate 
invenloi>'  shall  be  separately 
characterized  m  accordance  with  the 
previous  sentence. 

(c)  Treatment  of  stock — [1]  In  general. 
Subject  to  the  adjustment  and  special 
rules  of  paragraphs  (c}  and  (e)  of  this 
section,  stock  in  a  corporation  is  taken 
into  account  in  the  application  of  the 
asset  method  described  in  S  1.861-9T(g) 
However,  an  affiliated  group  (as  defined 
in  5  1.861-llT(dl)  does  not  take  inlo 
account  the  stock  of  any  member  in  the 
application  of  the  asset  method. 

(2)  Basis  adiustment  for  stock  in 
nonaffiliated  10  percent  owned 
corporations — (i|  Taxpayers  using  the 
tax  book  value  method  For  purposes  of 
apportioning  expenses  on  the  basis  of 
the  tax  book  value  of  assets,  the 
adjusted  basis  of  any  stock  in  a  10 
percent  owned  corporation  owned 
directly  by  the  taxpayer  shall  be— 

|A)  Increased  by  the  amount  of  the 
earnings  and  profits  of  such  corporation 
(and  of  lower-tier  10  percent  owned 
corporations)  attribntable  to  such  stock 
and  accumulated  during  the  period  the 
taxpayer  or  other  members  of  its 
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affiliated  group  held  10  percent  or  more 
of  such  stock,  or 

(B]  Reduced  {but  not  below  zero)  by 
any  deficit  in  earnings  and  profits  of 
such  corporation  [and  of  lower-tier  10 
percent  owned  corporalionsj 
attributable  to  such  stock  for  such 
penod. 

Solely  for  purposes  of  this  section,  a 
taxpayer's  basis  in  the  stock  of  a 
controlled  foreign  corporation  shall  not 
irxiude  any  amouiil  included  in  basis 
under  section  961  or  1293(d)  of  the  Code 
For  purposes  of  this  paragraph  (c)(2). 
earnings  and  profits  and  deficits  are 
computed  under  the  rules  of  section  312 
^nd,  m  the  case  of  a  foreign  corporation, 
section  902  and  the  regulations 
thereunder  for  taxable  years  of  the  10 
percent  owned  corporation  ending  on  or 
before  the  close  of  the  taxable  year  of 
rhe  taxpayer.  The  rules  of  section  1248 
and  the  regulations  thereunder  shall 
appl>  to  determine  the  amount  of 
earnings  and  profits  that  is  attributable 
to  stock  without  regard  to  whether 
earned  and  profits  [or  deficits]  were 
derived  (or  incurred)  during  taxable 
years  beginning  before  or  after 
December  31,  1962.  This  adjustment  is  to 
be  made  annually  and  is  noncumulative. 
Thus,  the  adjusted  basis  of  the  stock 
(determined  without  pnor  years* 
adjustments  under  this  section)  is  to  be 
dd|i:sted  annually  by  the  amount  of 
dccumulated  earnings  and  profits  (or 
ar,y  deficit)  dttnbutable  to  such  stock  as 
of  the  end  of  each  year.  Earnings  and 
profits  or  deficits  of  a  qualified  business 
ur.,!  that  has  a  functional  currency  other 
tb-in  the  dollar  must  be  computed  under 
:h;s  paragraph  (c)(2)  m  functional 
currency  and  translated  into  dollars 
using  the  exchange  rate  at  the  end  of  the 
taxpayer's  current  taxable  year  with 
respect  to  which  interest  is  being 
allocated  (and  not  the  exchange  rates 
for  the  years  m  which  the  earnings  and 
profits  or  deficits  were  derived  or 
incurred). 

[ii]  W pen  f^nt  owned  corporation 
defined— {A)  In  genera!.  The  term  "10 
percent  owned  corporation"  means  any 
corporation  (domestic  or  foreign) — 

[7)  Which  is  not  included  within  the 
taxpayer's  affiliated  group  as  defined  fn 
§1  S61-tlT(d)  (l)or{6). 

\2)  In  which  the  members  of  the 
taxpayer's  affiliated  group  own  directly 
or  indirectly  10  percent  or  more  of  the 
totdi  combined  voting  power  of  all 
classes  of  the  stock  entitled  to  vote,  and 

U)  Which  is  taken  into  account  for 
purposes  of  apportionment. 

(B)  Huie  of  attributior^.  Stock  that  is 
owned  by  a  corporation,  partnership,  or 


trust  shall  be  treated  as  being  indirectly 
owned  proportionately  by  its 
shareholders,  partners,  or  beneficiaries. 
For  this  purpose,  a  partner's  interest  in 
stock  held  by  a  partnership  shall  be 
determined  by  reference  to  the  partner's 
distributive  share  of  partnership  income. 

(iii)  Earnings  and  prof  Us  of  hwer-tier 
corporations  taken  into  account.  For 
purposes  of  the  adjustment  to  the  basis 
of  the  stock  of  the  10  percent  owned 
corporation  owned  by  the  taxpayer 
under  paragraph  (c)(2|[i]  of  this  section. 
the  earnings  and  profits  of  that 
corporation  shall  include  Us  pro  rata 
share  of  the  earnings  and  profits  (or  any 
deficit  therein)  of  each  succeeding 
lower-tier  10  percent  owned  corporation. 
Thus,  a  first-tier  10  percent  owned 
corporation  shall  combine  with  its  own 
earnings  and  profits  its  pro  rata  share  of 
the  earnings  and  profits  of  all  such 
lower-tier  corporations  The  affiliated 
group  shall  then  adjust  its  basis  in  the 
stock  of  the  first-tier  corporation  by  its 
pro  rata  share  of  the  total  combined 
earnings  and  profits  of  the  first-tier  and 
the  lower-tier  corporations.  In  the  case 
of  a  10  percent  owned  corporation 
whose  tax  year  does  not  conform  to  that 
of  the  taxpayer,  the  taxpayer  shall 
include  the  annual  earnings  and  profits 
of  such  10  percent  owned  corporation 
for  the  tax  year  ending  within  the  tax 
year  of  the  taxpayer,  whether  or  not 
such  10  percent  owned  corporation  is 
owned  directly  by  the  taxpayer. 

(iv)  Special  rvles  for  foreign 
corporations  in  pre-effective  date  tax 
years.  Solely  for  purposes  of 
determining  the  adjustment  required 
under  paragraph  (c)(2)(i)  of  this  section. 
for  tax  years  beginning  after  1912  and 
before  1987,  financial  earnings  (or 
losses)  of  a  foreign  corporation 
computed  using  United  States  generally 
accepted  accounting  principles  may  be 
substituted  for  earnings  and  profits  in 
making  the  adjustment  required  by 
paragraph  (c)(2)(!)  of  this  section.  A 
taxpayer  is  not  required  to  isolate  the 
financial  earnings  of  a  foreign 
corporation  derived  or  incurred  during 
its  period  of  10  percent  ownership  or 
during  the  post-1912  taxable  years  and 
determine  earnings  and  profits  (or 
deficits)  attributable  under  section  1248 
pnnciples  to  the  taxpayer's  stock  in  a  10 
percent  owned  corporatmn.  Instead,  the 
taxpayer  may  include  all  historic 
financial  earnings  for  purposes  of  this 
adjustment.  If  the  affiliated  group  elects 
to  use  financial  earnings  with  respect  to 
any  foreign  corporation,  financial 
earnings  must  be  used  by  that  group 
with  respect  to  all  foreign  corporations. 


except  that  earnings  and  profits  may  in 
any  event  be  used  for  controlled  foreign 
corporations  for  taxable  years  beginning 
after  1962  and  before  1987,  However,  if 
the  affiliated  group  elects  to  use 
earnings  and  profits  with  respect  to  any 
single  controlled  foreign  corporation  for 
the  1963  through  1986  period,  such 
election  shall  apply  with  respect  to  all 
its  controlled  foreign  corporations, 

(v)  Taxpayers  using  the  fair  market 
value  method.  Because  the  fair  market 
value  of  any  asset  which  is  stock  will 
reflect  retained  earnings  and  profits. 
taxpayers  who  use  the  fair  market  value 
method  shall  not  adjust  stock  basis  by 
the  amount  of  retained  earnings  and 
profits,  as  otherwise  required  by 
paragraph  (c)(2)(i]  of  this  section. 

(vi)  Examples.  Certain  of  the  rules  of 
this  paragraph  (c)(2)  may  be  illustrated 
by  the  following  examples. 

E\amp!e  (1).  X.  an  affiliated  group  that 
uses  the  tax  book  value  method  of 
apportionment,  owns  20  percent  of  the  stock 
of  Y.  which  owns  50  percent  of  the  stuck  of  Z. 
X'9  basis  in  the  Y  stock  is  $1.00Q.  X.  Y.  and  Z 
have  calendar  taxable  year«.  The 
undistributed  earnings  and  profits  of  Y  and  Z 
at  year-end  attributable  to  X's  period  of 
ownership  are  SBO  and  $40,  respectively. 
Because  Y  owns  half  of  the  Z  stock.  X's  pro 
rata  share  of  Z's  earnings  and  profits 
attributable  to  X's  Y  slock  is  S4.  X's  pro  rata 
share  of  Y's  earnings  attributable  to  X's  Y 
stock  is  Sie.  For  purposes  of  apportionment, 
the  tax  book  value  of  the  Y  stock  is. 
therefore,  considered  to  be  $1.03), 

Example  (2).  X.  an  unaffiliated  domestic 
corporation  that  was  organized  on  January  1. 
1987.  has  owned  all  the  stock  of  Y.  a  foreign 
corporation  wiih  a  functional  currency  other 
than  the  U.S.  dollar,  since  January  1. 1987. 
Both  X  and  Y  have  calendar  taxable  years. 
All  of  Ts  assets  generate  general  limitation 
income.  X  has  a  deductible  tnteresl  expense 
incurred  in  1987  of  $160,000.  X  apportions  its 
interest  expense  using  the  tax  book  value 
method.  The  adjusted  basis  of  its  assets  thai 
generate  domestic  income  is  S7.SOO.000.  The 
adjusted  basis  of  its  assets  that  generate 
foreign  source  general  limitation  income 
(other  than  the  stock  of  Y)  is  $400,000  X's 
adjusted  basis  in  the  Y  stock  is  $2,000,000  Y 
has  undistributed  earnings  and  profits  for 
1987  of  $100,000.  translated  into  dollars  from 
Y's  functional  currency  at  the  exchange  rate 
on  the  last  day  of  X's  taxable  year.  Because  X 
is  required  under  paragraph  (b)(1)  of  this 
{  1.S61-10T  to  increase  its  basis  in  the  Y 
slock  by  the  computed  amount  of  earnings 
and  profits.  X's  adjusted  basis  in  the  Y  stock 
la  considered  to  be  $2,100,000,  and  its 
adjusted  basis  of  assets  that  generate  foreign 
source  general  limitation  income  ts.  thus. 
considered  to  be  $2,500,000.  X  would 
apportion  its  Interest  expense  as  follows: 

To  foreign  soun:e  general  limitation 
income: 
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Interest 
expense 


Adjusted  basis  of  foreign  general  limitation  assets 


Ad|usted  basis  of  foreign  general  limitation 
assets 


Adjusted  basis  of  domestic 

assets 


siao.ooo    X 


SZ.50a000-fS7.50a00Q 


$40,000 


To  domestic  tource  income: 


Interest 
expense 


Adjusted  bMls  of  domestic  assets 


Adjusted  basis  of  foreign  general  limitation 

assets 


Adjusted  basis  of  domestic 
assets 


f7.500.a00 


$2.500.000 +  S7.S00.000 


S120.000 


(3)  Characterization  of  stock  of 
controlled  foreign  corporations~-{\]  In 
general.  Stock  in  a  controlled  foreign 
corporation  (as  defined  in  section  957) 
shall  be  characterized  as  an  asset  in  the 
various  separate  limitation  categories 
either  on  the  basis  of: 

(A)  The  asset  method  described  in 
paragraph  (c)(3)(ii)  of  this  section,  or 

(B)  The  modified  gross  income  method 
described  m  paragraph  (c)(3)(iii)  of  this 
section. 

Slock  in  a  controlled  foreign  corporation 
whose  interest  expense  is  apportioned 
on  the  basis  of  assets  shall  be 
characterized  in  the  hands  of  its  United 
States  shareholders  under  the  asset 
method  described  in  paragraph  (c)(3)(ii). 
Stock  in  a  controlled  foreign  corporation 
whose  interest  expense  is  apportioned 
on  the  basis  of  gross  income  shall  be 
characterized  in  the  hands  of  its  United 
States  shareholders  under  the  gross 
income  method  described  in  paragraph 
(c)(3)(iii). 

(ii)  Asset  method.  Under  the  asset 
method,  the  taxpayer  characterizes  the 
lax  book  value  or  fair  market  value  of 
the  stock  of  a  controlled  foreign 
corporation  based  on  an  analysis  of  the 
assets  owned  by  the  controlled  foreign 
corporation  during  the  foreign 
corporation's  taxable  year  that  ends 
with  or  within  the  taxpayer's  taxable 
year.  This  process  is  based  on  the 
application  of  5l.861-9T(g)  at  the  level 
of  the  controlled  foreign  corporation.  In 


(he  case  of  a  controlled  foreign 
corporation  that  owns  stock  in  one  or 
more  lower-tier  controlled  foreign 
corporations  in  which  the  United  Stales 
taxpayer  is  a  United  States  shareholder, 
the  characterization  of  the  lax  book 
value  of  the  fair  market  value  of  the 
stock  of  the  first-tier  controlled  foreign 
corporation  to  the  various  separate 
limitation  categories  of  the  affiliated 
grovip  must  lake  into  account  the  slock 
in  lower-tier  corporations.  For  this 
purpose,  the  stock  of  each  such  lower- 
tier  corporation  shall  be  characterized 
by  reference  to  the  assets  owned  during 
the  lower-tier  corporation's  taxable  year 
thai  ends  dunng  the  taxpayer's  taxable 
year.  The  analysis  of  assets  within  a 
chain  of  controlled  foreign  corporations 
must  begin  at  the  lowest-tier  controlled 
foreign  corporation  and  proceed  up  the 
chain  to  the  first-tier  controlled  foreign 
corporation.  For  purposes  of  this 
paragraph  (c).  the  value  of  any  passive 
asset  to  which  related  person  interest  is 
allocated  under  §  l.904-5(c)(2}(ii)  must 
be  reduced  by  the  principal  amount  of 
indebtedness  on  which  such  interest  is 
incurred.  Furthermore,  the  value  of  any 
asset  to  which  interest  expense  is 
directly  allocated  under  $  l,fl61-10T 
must  be  reduced  as  provided  in  S  1-B81- 
9TlgI(21(iii).  See  §  l,861-9T(h)(5)  for 
further  guidance  concerning 
characterization  of  stock  in  a  related 
person  under  the  fair  market  value 
method. 


(iii)  Modified  gross  income  method. 
Under  the  gross  income  method,  the 
taxpayer  characterizes  the  tax  book 
value  of  the  stock  of  the  first-tier 
controlled  foreign  corporation  based  on 
the  gross  mcome  net  of  interest  expense 
of  the  controlled  foreign  corporation  (as 
computed  under  §  l,861-9T(j))  withm 
each  relevant  category  for  the  taxable 
year  of  the  controlled  foreign 
corporation  ending  with  or  within  the 
taxable  year  of  the  taxpayer.  For  this 
purpose,  however,  the  gross  income  of 
the  first-tier  controlled  foreign 
corporation  shall  include  the  total 
amount  of  net  subpart  F  mcome  of  any 
lower-tier  controlled  foreign  corporation 
that  was  excluded  under  the  rules  of 
|1.861-9T(j)(2)[ii)(Bl. 

(4)  Stock  of  nonaontrolled  section  902 
corporation— {\]  General  rule  Because 
each  noncontrolled  section  902 
corporation  constitutes  a  separate 
limitation  category,  the  value  of  such 
stock,  increased  to  the  extent  required 
under  paragraph  (c)(2)  of  this  section,  is 
attributable  solely  to  each  such 
category. 

(ii)  Special  rule  for  separate  limitation 
losses — (A)  Election.  If.  as  a  result  of  the 
allocation  and  apportionment  of  interest 
expense  using  the  asset  method 
described  in  §  l,861-9T(g).  the  taxpayer 
has  a  loss  in  the  separate  bmitation 
category  for  a  given  noncontrolled 
section  902  corporation,  the  taxpayer 
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may  elect  to  reallocate  interest  expense 
equal  to  such  loss  to  any  other  separate 
limitation  category  that  is  in  excess 
credit  (without  regard  to  carryovers 
from  other  years),  to  the  extent  that  the 
reallocation  of  such  interest  to  such 
other  category  does  not  create  a  loss  m 
that  category  For  this  purpose,  the  term 
"category  in  excess  credif  means  any 
category  of  income  with  respect  to 
which  the  foreign  income  taxes  paid  or 
accrued  for  the  current  taxable  year 
exceed  the  limitation  computed  under 
lection  904  with  respect  to  such 
r.ategor>'  The  election  to  reallocate 
interest  expense  under  this  paragraph 
shall  be  made  in  the  manner  prescribed 
in  5l-a61-«T|n(31  (relating  to  the 
election  to  use  a  gross  income  method 
for  controlled  foreign  corporations) 
Furthermore,  such  election  is 
irrevocable  and.  thus,  cannot  be 
amended  by  an  amended  return. 

(B)  Example  X.  a  domestic  corporation 
organized  on  )anuary  1, 1987,  incurred 
deductible  interest  expense  in  1967  in  the 
amount  of  Sl.OOO.OOO-  X  uses  the  idx  book 
value  method  of  apportionment.  X  owns  25 
percent  of  the  stock  of  A.  a  noncontroiled 
section  902  corporation  At  the  end  of  1987, 
the  tax  book  value  of  Xs  assets  by  income 
grouping  are  as  follows: 

DomesUc ,.„ $3,500,000 

Foreign  general  Utnitation 1.000.000 

Noncontroiled  section  902 

corporation „ 500.000 

In  1967  A  paid  no  dividends.  X  received 
$100,000  of  foreign  general  limitation  income, 
on  which  it  incuned  $50,000  of  lax  to  foreign 
i(ovemmenta. 

The  stock  of  A  ronstilutes  fen  percent  of 
X  j  assets.  Therefore,  ten  percent  of  Xs 
inrerest  expense  ISlfW.OOO)  is  allocated  and 
dpponiani'd  to  the  separate  limitation 
caiesiory  for  dividends  on  the  A  stock.  Since 
A  paid  no  dividends.  th;»  amouni  would 
consrujfe  a  separate  limitation  loss  under  the 
ru!*'S  of  section  904(0(5). 

Because  X  incurred  more  lax  to  foreign 
^ovemmenis  an  its  foreijjn  general  Umltalion 
income  than  i!  can  credit  aj^ainst  its  U.S.  lax 
liability  for  the  current  tax  year,  and  because 
•he  reallocation  of  mJerest  expense  allocated 
and  apportioned  to  dividends  from  A  to 
furpiifn  Rpneral  limitation  income  would  not 
create  a  loss  in  that  category,  X  may  elect  to 
reallocate  %Mc.h  tnlerest  expense  to  the 
for«!if?n  general  limitation  ca»egor>-  to  the 
extent  of  the  loss  in  the  separate  limitation 
category  for  dsv  tdends  received  from  A. 

(i]  Tree  :n:p  at  of  notes — (l)  Cei.eml 
r'j.'e  Subject  to  the  adjustments  and 
speci-il  niies  of  this  paragraph  fdj  and 
paragraph  (e)  of  this  section,  all  notes 
held  by  a  taxpayer  are  ta!<en  into 
account  in  the  application  of  the  asset 
method  described  m  5  1  861-9T(g). 
However,  the  notes  of  an  affiliated 
corporation  are  subject  to  special  rules 
set  forth  m  $  1.861-nT(el  For  purposes 
of  this  section,  the  term  "notes"  means 


all  interest  beanng  debt,  including  debt 
bearing  original  issue  discount. 

(2)  Characterization  of  related 
controlled  foreign  corporation  notes 
The  debt  of  a  controlled  foreign 
corporation  shall  be  characterized 
according  to  the  taxpayer's  treatment  of 
the  interest  income  derived  from  that 
debt  obligation  after  application  of  the 
look-through  rule  of  section  904ld)(.3KC). 
Thus,  a  United  Stales  shareholder 
includes  interest  income  from  a 
controlled  foreign  corporation  in  the 
same  category  of  income  as  the  category 
of  income  from  which  the  controlled 
foreign  corporation  deducts  the  interest 
expense.  See  section  954(b)(5)  and 
\  1.904-5(c)(2)  for  rules  concerning  the 
allocation  of  related  person  interest 
payments  to  the  foreign  personal 
holding  company  income  of  a  controlled 
foreign  corporation. 

(e)  Portfolio  securities  that  constitute 
inventory  or  gererate  primarily  gains. 
Because  gain  on  the  sate  of  securities  is 
sourced  by  reference  to  the  residence  of 
the  seller,  a  resident  of  the  United  States 
will  generally  receive  domestic  source 
income  (and  a  foreign  resident  will 
generally  receive  foreign  source  income) 
upon  sale  or  disposition  of  securities 
that  otherwise  generate  foreign  source 
dividends  and  interest  (or  domestic 
source  dividends  and  interest  in  the 
case  of  a  foreign  resident).  Although 
under  paragraphs  (c)  and  (d)  of  this 
section  securities  are  characterized  by 
reference  to  the  source  and  character  of 
dividends  and  mteresi,  the  source  and 
character  of  income  on  gain  or 
disposition  must  also  be  taken  into 
account  for  purposes  of  characterizing 
portfojio  securities  if: 

(1)  The  securities  constitute  inventory 
in  the  hands  of  the  holder  or 

(2)  BO  percent  or  more  of  the  gross 
income  generated  by  a  ta.xpayer's  entire 
portfolio  of  such  securities  dunng  a 
taxable  year  consists  of  gains. 

For  this  purpose,  a  portfolio  security  is  a 
security  in  any  entity  other  than  a 
controlled  foreign  corporation  with 
respect  to  which  the  taxpayer  is  a 
United  States  shareholder  under  section 
957,  a  noncontroiled  section  902 
corporation  with  respect  to  the 
taxpayer,  or  a  10  percent  owned 
corporation  as  defined  m  $  1.861- 
12|c](2)tii).  In  taking  gams  into  account. 
a  taxpayer  must  treat  all  portfolio 
securities  generating  foreign  source 
dividends  and  interest  as  a  single  asset 
and  all  portfolio  securities  generating 
domestic  source  dividends  as  a  single 
asset  and  shall  characterize  the  total 
value  of  that  asset  based  on  the  source 
of  all  income  and  gain  generated  by 
those  securities  in  the  taxable  year. 


(f)  Assets  funded  by  disallowed 
interest — (1)  Rule.  In  the  case  of  any 
asset  in  connection  with  which  interest 
expense  accruing  a(  the  end  of  the 
taxable  year  is  capitalized,  deferred,  or 
disallowed  under  any  provision  of  the 
Code,  the  adjusted  basis  or  fair  market 
value  (depending  on  the  taxpayer's 
choice  of  apportionment  methods)  of 
such  an  asset  shall  be  reduced  by  the 
principal  amount  of  indebtedness  the 
interest  on  which  is  so  capitalized, 
deferred,  or  disallowed. 

1 2)  Example.  The  rules  of  this 
paragraph  (f)  may  be  illustrated  by  the 
following  example. 

Example  X  it  a  domestic  corporation 
which  uses  the  lax  book  value  method  of 
apportionment.  X  has  SlOOO  of  indebtedness 
and  $100  of  interest  expense  X  conslDicts  an 
asset  with  an  adjustf^d  basis  of  SHOO  before 
interest  capitalization  and  is  required  under 
the  rules  of  section  Z63A  to  capitalize  $80  in 
interest  expense  Because  interest  on  S800  of 
debt  IS  capitalized  and  because  the 
producUon  period  is  in  progress  at  the  end  of 
X't  taxable  year.  $800  of  ihe  principal  amtmni 
of  Xs  debt  is  allocable  to  the  building  The 
$800  of  debt  allocable  to  the  building  The 
$800  of  debt  allticable  to  Uir  building  reduces 
its  ad|usted  basis  fur  purposes  of 
apportioning  Ihe  balance  of  Xs  interest 
expense  ($20). 

(g)  Special  rules  for  /^Cs— (1 ) 
Treatment  of  FSC  stock.  No  interest 
expense  shall  be  allocated  or 
apportioned  to  stock  of  a  foreign  sales 
corporation  ("FSC")  to  the  extent  that 
the  FSC  stock  is  attributable  to  the 
separate  limitation  for  certain  FSC 
distributions  described  in  section 
904(d)(1)(H).  FSC  stock  is  considered  to 
be  attributable  solely  to  the  separate 
limitation  category  described  in  section 
904(d)(1)(H)  unless  the  taxpayer  can 
demonstrate  that  more  than  20  percent 
of  the  FSC's  gross  income  for  Ihe 
taxable  year  consists  of  income  other 
than  foreign  trading  income. 

(2)  Treatment  of  assets  that  generate 
foreign  trade  income.  Assets  of  the 
related  suppUer  that  generate  foreign 
trade  income  must  be  prorated  between 
assets  attributable  to  foreign  source 
general  limitation  income  and  assets 
attributable  to  domestic  source  income 
in  proportion  to  foreign  source  general 
limitation  income  and  domestic  source 
income  derived  from  transactions 
generating  foreign  trade  mcome 

(ij  Value  of  assets  attributable  to 
foreign  source  income.  The  value  of 
assets  attributable  to  foreign  source 
general  limitation  income  is  computed 
by  multiplying  the  value  of  assets  for  the 
taxable  year  generating  foreign  trading 
gross  receipts  by  a  fraction: 

(A)  The  numerator  of  which  is  foreign 
source  general  limitation  income  for  the 
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taxable  year  derived  from  transactions 
giving  rise  to  foreign  trading  gross 
receipts,  after  the  application  of  the 
limitation  provided  in  section  927(e)(1). 
and 

(B)  The  denominator  of  which  is  total 
Income  for  the  taxable  year  derived 
from  the  transaction  giving  rise  to 
foreign  trading  gross  receipts. 

(ii)  Value  of  assets  attributable  to 
domestic  source  income.  The  value  of 
assets  attributable  to  domestic  source 
income  is  computed  by  subtracting  from 
the  total  value  of  assets  for  the  taxable 
year  generating  foreign  trading  gross 
receipts  the  value  of  assets  attributable 
to  foreign  source  general  limitation 
income  as  computed  under  paragraph 
(gl(2)(i)of  this  section. 

(h)  Special  rules  for  Z?/SCs— (1 ) 
Treatment  of  DISC  stock.  No  interest 
shall  be  allocated  or  apportioned  to 
slock  in  a  DISC  (or  stock  in  a  former 
DISC  to  the  extent  that  the  slock  in  the 
former  DISC  is  attributable  to  the 
separate  limitation  category  described 
in  section  g04(d)(l)(F)). 

(2)  Treatment  of  assets  that  generate 
qualified  export  receipts.  Assets  of  the 
related  supplier  that  generate  qualified 
export  receipts  must  be  prorated 
between  assets  attributable  to  foreign 
source  general  limitation  income  and 
assets  attributable  to  domestic  source 
income  in  proportion  to  foreign  source 
general  limitation  income  and  domestic 
source  income  derived  from  transactions 
during  the  taxable  year  from 
transactions  generating  qualified  export 
receipts. 

(i)  [Reserved.) 

Ij)  Examples.  Certain  of  the  rules  in 
this  section  and  SS  1.861-dT[gl  and 
1.861-10(e)  are  illustrated  by  the 
following  example, 

Example  (1 1: 

(1)  Facts-  X.  8  domestic  corporation 
organized  on  |anuary  1. 1967.  has  a  calendar 
taxable  year  and  apportions  its  interest 
expense  on  the  basis  of  the  tax  book  value  of 
its  assets.  In  1987,  X  incurred  a  deductible 
ihird-parly  interest  expense  of  $100,000  on  an 
average  month-end  debt  amount  of  $1  million. 
The  total  tax  book  value  of  X's  assets 
(adjusted  as  required  under  paragraph  fb)  of 
this  section  for  retained  earnings  and  profits) 
is  S2  million.  X  manufactures  widgets.  One- 
hiilf  of  the  widgets  are  sold  in  the  United 
Slates  and  onehatf  are  exported  and  sold 
through  B  foreign  branch  with  title  passing 
outside  the  United  States, 

X  owns  all  the  slock  of  Y,  a  controlled 
foreign  corporation  that  also  has  a  calendar 
taxable  year  and  is  also  engaged  in  the 
manufacture  and  sale  of  widgets.  Y  has  no 
earnings  and  profits  or  deficits  in  earnings 
and  profits  prior  to  1987.  For  19B7.  Y  has 
taxable  inr^ime  and  earnings  and  profits  of 
$50,000  before  the  deductible  for  related 
person  interesl  expense  Half  of  the  $50,000  is 
foreign  source  personal  holding  company 


income  and  the  other  half  is  derived  fmm 
widget  sales  and  constitutes  foreign  source 
general  limitation  income.  Assume  Ihal  Y  has 
no  deductibles  from  gross  mcome  other  than 
interesl  expense.  Y's  foreign  personal  holding 
company  taxable  income  is  included  in  X's 
gross  income  under  section  951  Y  paid  no 
dividends  in  1987.  Prior  1o  1967.  Y  did  not 
borrow  any  funds  from  X.  The  average 
month-end  level  of  borrowings  by  Y  from  X  in 
1987  is  $100,000.  on  which  Y  paid  a  total  of 
SIO.OOO  in  interest.  The  total  tax  book  value 
of  Y  s  assets  in  19S7  is  $500,000  Y  has  no 
liabilities  to  third  parlies.  X  elects  pursuant 
to  fi  1.881-91  for  Y  to  apportion  Ys  interest 
expense  under  the  gn:t8s  income  method 
prescrilwd  in  8  1.861-flTlgl. 

In  addition  to  its  slock  in  Y,  X  owns  20 
percent  of  the  stock  of  Z,  a  noncontroiled 
section  902  corporation. 
X'f  total  assets  and  their  tax  book  values  are: 


CofporatB  hasdQusftsis-.. 


V  stodi  (including  paragraph  (cH2)  «d- 

MmwnO 


Tan  book 

value 


Sl.OOO.OOO 

500,000 

200.000 

20.000 

50,000 

10,000 

BO.OOO 
100.000 
40.000 


(2)  Categorization  of  Assets. 

Single  Category  Assets 

1.  AutnmobileB:  X's  automobiles  are  used 
exclusively  by  its  domestic  sales  force  in  the 
generalion  of  United  Stales  source  income 
Thus,  these  assets  are  attributable  solely  to 
Ihe  grouping  of  domestic  income 

2,  Y  Note:  Under  paragraph  (d)|2)  of  this 
secUon.  the  Y  nole  in  the  hands  of  X  is 
characterized  according  to  X's  treatmeni  of 
the  interest  income  received  on  the  Y  nole.  In 
determining  the  source  and  character  of  the 
interest  income  on  the  Y  note,  the  look- 
through  rules  of  sections  g04[d)|3)|C)  and 
9CH(g)  apply  Under  section  954(b)(5)  and 

i  1  904-5|c)(2)|ii).  Y's  $10,000  interest 
payment  to  X  is  allocated  directly  to,  and 
thus  reduces.  Y's  foreign  personal  holding 
company  income  of  $25,000  [yielding  foregin 
personal  holding  company  taxable  income  of 
$15,000).  Therefore,  the  Y  note  is  attributable 
solely  to  the  statutory  grouping  of  foreign 
source  passive  income. 

3  Z  stock:  Because  Z  is  a  noncontroiled 
section  902  corporation,  the  dividends  paid 
by  Z  are  subject  to  a  separate  limitatjon 
under  section  904(d)(1)(E).  Thus,  this  asset  is 
attributable  solely  to  the  statalory  grouping 
consisting  of  Z  dividends 
Multiple  Category  Assets 

1  Plant  a  equipment.  inventor>',  patents, 
and  trademarks:  In  1987.  X  sold  half  its 
widgets  in  the  United  Steles  and  exported 
half  outside  the  United  States.  A  portion  of 
the  taxable  income  from  export  sales  will  be 
foreign  source  income,  since  the  export  sales 
were  accompHshed  through  a  foreign  branch 
and  title  passed  outside  tbe  United  States. 


Thus,  these  assets  are  attributable  both  to  the 
statutor)'  grouping  of  foreign  general 
limttabon  and  Ihe  grouping  of  domestic 
income 

2.  Y  Slock:  Since  Vs  interest  expense  is 
apportioned  under  the  gross  income  method 
prescribed  In  }  l  e61-9T(j).  the  Y  slock  must 
be  characterized  under  the  gross  income 
method  described  In  paragraph  (c|(3)(iii)  of 
this  section. 
Assets  without  Directly  Identifiable  Yield 

1.  Corporate  headquarters:  Tlus  asset 
generates  no  directly  identifiable  income 
yield.  The  value  of  the  asset  is  disregarded. 

(3)  Analysis  of  Income  Yield  for  Multiple 
Category  Assets. 

1.  Plant  &  Equipment,  inventory,  patents, 
and  trademarks:  As  Doled  abo\e,  Xs  1987 
widget  sales  were  half  domeslir  and  half 
foreign  Assume  that  Example  2  of  5  1  963- 
3(b|(2)  applies  in  sourcmg  the  export  income 
from  the  export  sales  Under  Example  2.  the 
income  generated  by  the  export  sales  is 
sourced  half  domestic  and  half  foreign.  The 
income  gnerated  by  tht  domeEtic  sales  is 
entirely  domestic  source  Accorduigly,  ihree- 
quarters  of  the  income  gnerated  on  all  sales 
is  domestic  source  and  one-quarter  of  the 
income  is  foriegn  source.  Thus,  three-quarters 
of  the  fair  market  value  of  these  assets  are 
attributed  to  the  grouping  of  domestic  source 
income  and  one-quarter  of  Ihe  fair  market 
value  of  these  assets  is  attributed  to  the 
Statutory  grouping  of  foreign  source  general 
limitation  income. 

2.  Y  Stock:  Under  the  gross  income  method 
described  in  paragraph  (c)(3)|iii]  of  this 
section.  Y's  gross  income  net  of  interest 
expenses  in  each  hmilalion  category  must  be 
determined — $25,000  foreign  source  genera! 
limitaUon  income  and  $15  OOO  of  foreign 
source  passive  income?  Of  X's  adjusted  basis 
of  $80,000  in  Y  stock.  $50,000  is  attnhulable  to 
foreign  source  general  limitation  income  and 
$30,000  is  attributable  to  foreign  source 
passive  income. 

(4J  Application  of  the  Special  Allocation 
Rule  of§  IMl-JOTfe).  Assume  that  Ihe 
taxable  year  in  question  is  1990  and  that  the 
appliable  percentage  prescribed  by  5  1  861- 
10T(e](l)(iv)(A|is  SOpercenL  Assume  that  X 
has  elected  to  use  the  quadratic  formula 
provided  m  5  r86l-10Tle)(l)(ivl(Bl. 

Step  1.  X's  average  month-end  level  of  debt 
owning  to  unrelated  persons  is  $1  miUion. 
The  tax  book  value  of  X's  assets  is  S2  tniliioiL 
Thus,  X's  debl-to-assel  ratio  computed  under 
5  1.861-10T{e)|l)(i)i5l  to  2- 

Step  2.  The  tax  book  value  of  Ys  assets  i.<i 
$500,000  Because  Y  has  no  debt  to  persons 
other  than  X.  Y  s  debt-to-asset  ratio 
computed  under  9  1.861-10T(e)(l)(ii)  is  $0  to 
$500,000. 

Step 3  Y's  average  month-end  liabilities  to 
X.  as  computed  under  S  1  861-10T[e)(l)tiii) 
lor  1967  are  $100,000 

Step  4  Adding  the  $100,000  of  Ys  liabilities 
owed  (o  X  as  computed  under  Step  3  to  Ys 
third  party  liabilities  ($0)  would  be 
insufficient  to  make  Y's  debi-to-asset  ratio 
computed  m  Step  2  ($100.000-to-$500,000,  or 
1:5)  equal  to  at  least  80  percent  of  X's  debt-lo- 
asset  ratio  computed  under  Step  1.  as 
adjusted  to  reflect  a  reduction  m  X's  debt  and 
assets  by  the  $100,000  of  excess  related 
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person  mdebtedneis  (30  x  ^00,000/ 
Si  900,000  or  1  2.6).  Therefore,  the  enUre 
amount  of  Ys  habiliLes  to  X  ($100,000] 
constitute  excess  related  person 
indebtedness  under  S  l-a61-10T|e)(lHii) 
Thus,  the  entire  $10,000  of  mterest  received 
by  X  from  Y  dtinng  198'  cons'Jtutes  mteresi 
received  on  excess  related  person 
indebtedness. 

S:ep  5  The  Y  nofe  held  by  X  has  a  lax 
book  vai'je  of  $100  000.  Solely  for  purposes  of 
S  :.a61-10(eKlMv|.  the  Y  noie  is  attnbuted  lo 
>tepdra:e  limitation  calegone8  m  the  »ame 
mdnner  as  the  Y  itoti-  Under  paragraph 
;c)[3)(ui)  of  Ihia  leclioa  of  the  $80,000  of  Y 
itock  held  by  X.  $5a0OO  is  attributable  to 
foreign  source  aen*'rai  limitation  income,  and 
$30,000  IS  dt!nbut«ble  to  foreign  source 


passive  income  Thus,  for  purposes  of  $1  afil- 
lOTieH  1  Hv).  SaiSOO  of  the  $100,000  Y  note  is 
consider^  to  be  a  foreign  source  eeneral 
limilHlion  asset  and  $37  500  of  the  $100,000  Y 
note  19  considered  to  t>e  a  faretjpn  source 
passive  asset. 

Step  &  Since  $8,000  of  the  $iaooo  in  mUted 
person  interest  inrxjme  received  by  Y 
constitutes  inieres:  received  on  excessive 
related  person  indebtedness.  $ia000  of  X's 
third  party  interest  expense  is  allocated  to 
Xs  debt  inveBlment  in  Y  Under  i  LflOl- 
l0T(e!(lK\T)- 62.5  percent  of  the  nojKW  of  X's 
third  party  interest  expense  i$a.2S01  is 
allocated  to  foretjin  source  eeneral  limitation 
mrome  and  37.5  percent  of  the  $104300  of  Xl 
third  party  iniprest  expense  ($3.?'50)  is 
allocated  to  foreign  source  passive  Income 


As  a  result  of  'his  direct  allocation,  the  value 
Lif  ,X  8  assets  generating  foreijm  source 
V  ncrai  limitation  income  shall  be  reduced  b> 
the  pnnapal  amount  of  indebtedness  the 
irilfTest  Lin  which  is  directly  ailf>cated  to 
foretxn  source  j?enerai  lunitatioo  income 
ISti^.SOU).  and  X  ■  assets  generating  foreign 
general  lunjtatido  income  shall  be  reduced  b\ 
the  principal  amount  of  uidebtedness  the 
interest  on  which  Is  directly  aUocated  to 
foreign  passive  income  ($37,500). 
(5)  Totals- 
Having  allocated  $10,000  of  its  third  party 
Interest  expense  to  its  debt  investment  in  Y, 
X  would  apportion  the  SJW.OOO  balance  of  its 
interest  according  (o  the  following 
apportionment  fractions: 


f^ani  and  equvment  .. 

l"v©nlDry _ 

A*rtomoO*8a. 

Palantt 

■''adsmartiS „ 

V  Sloe* 


Af^jsvnenis  lor  dractfy  Mocafato  Memt,, 


Foreign 
general 


Foreign 
passwe 


NonconttoUad 
T902 


$750,000        $?50.000 
$150,000         $50,000 

$20,000    -_ 

$37,500    $12,500 

$7,500     $2,500 

S60.000 


$30,000 
$100,000 


t86S.000   $365,000    $130,000 


$40,000 


($62,290)    <$37,7S0)  . 


$96S«000   $302,750 


$«MK10 


Example  Z  Assume  the  same  fdtu  as  in 
E-xampie  \.  except  that  Y  has  $100,000  of  third 
party  indebtedness.  Further,  assume  for 
purposes  of  the  appticatioo  of  the  special 
ailocation  rule  of  \  1.861-lOTle)  that  the 
taxable  year  Is  1990  and  that  the  applicable 
percentage  pr^scnbed  by  j  1  861- 
lOTleljl jijv  \[.\]  m  80  percent.  The  application 
of  the  }  1  861 -10(e)  would  be  modified  as 
fnllows. 


Step  1  X's  debt-to-asset  ratio  compoled 
under  (  1.8ei-10T[e)(lJ(i)  remains  1  to  2  lor 
0.5). 

Step  2.  The  tax  book  value  of  Y's  assets  is 
S500.000-  Y  has  $100,000  of  indebtedness  to 
third  parties.  Y's  debt  to-asset  ratio  computed 
under  {  l^l-nrr!e|(I)(iil  is  $loaoOO  to 
$500,000  (1:5  or  0.2^ 


Step  3.  Y»  average  month-end  habitities  to 
X.  as  computed  under  {  l,a«1-10T(eHlKlli) 
remam  $100^X10. 

Step  4.  X's  debtto-asset  ratio  is  0.5  and  90 
percent  of  0  5  is  0  4  Because  Vs  debt  to-assti 
ratio  is  0.2.  there  is  excess  related  person 
indeblednesa.  the  amount  of  which  can  be 
computed  based  on  the  following  formula: 


Aggregate  third  party  debt  of  related  U.S. 
shareholder  -  X 

U.S.  sbarefaolder  asaeta  -  X 


X    Applicable  percentage  for  year  (0.B)    = 


Aggregate  third  party  debt  of  related  CFCt+X 


Related  CFC  aaseU 


Supplyins  lie  facts  as  given,  this  eijuatjon 
IS  as  follows 


Multiply  both  sides  by  500.000  and 
[2.000.000- X).  yielding: 
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4X10"-400.000X  =  2X10"  +  2.000,OOOX- 
100.000X-X« 


Since  there  is  an  X'in  this  equation,  a 
quadratic  formula  must  be  utilized  to  solve 
for  X.  Group  the  components  in  this  equation, 
segregating  the  X  and  the  X^ 

XV(-2.300,000]X  +  t2xlO")==0 
Apply  the  quadratic  formula: 

-b±Vb»-4[aHc) 

X« 

2(a) 

a=t  (coefTicient  of  X^ 

b=  -2.30a000  (coeffident  of  X) 

c=2xl0"  (remaining  element  of  equation] 

Therefore,  X  equals  either  90.519  or 
(2.21x10").  for  purposes  of  computing  excess 
related  person  indebtedness.  X  is  the  lowest 
positive  amount  derived  from  this  equation, 
which  is  90.519. 

Steps  5  and  8  are  unchanged  from  Example 
1.  except  that  the  total  amount  of  interest  on 
iixcpss  related  party  indebtedness  is  $9,051 

§  1,S61-13T    Transition  rules  for  Interest 
expenses  (Temporary  regulations.) 
1  Reserved  j 

G  1.661-14T     Special  rules  for  allocating 
and  apportioning  certain  expenses  (other 
than  Interest  expense)  of  an  affiliated 
group  of  corporations  (Temporary 
regulations.) 

[a]  !n  general.  Section  1.861-llT 
provides  special  rules  for  allocating  and 
apportioning  interest  expense  of  an 
affiliated  group  of  corporations.  The 
niles  of  this  §  1. 861-141  also  relate  to 
affiliated  groups  of  corporations  and 
implement  section  864(e)(6).  which 
requires  affiliated  group  allocation  and 
apportionment  of  expenses  other  than 
interest  which  are  not  directly  allocable 
and  apportionable  to  any  specific 
income  producing  activity  or  property. 
In  general,  the  rules  of  this  section  apply 
lo  taxable  years  beginning  after 
December  31.  1986.  Paragraph  (b)  of  this 
section  describes  the  scope  of  the 
application  of  the  rule  for  the  allocation 
and  apportionment  of  such  expenses  of 
affiliated  groups  of  corporations.  Such 
rules  is  then  set  forth  in  paragraph  (c)  of 
this  section.  Paragraph  (d)  of  this  section 
contains  the  definition  of  the  term 
"affiliated  group'*  for  purposes  of  this 
section.  Paragraph  (e)  of  this  section 
describes  the  expenses  subject  to 
allocation  and  apportionment  under  the 
rules  of  this  section.  Paragraph  (f)  of  this 
section  provides  rules  concerning  the 
affiliated  group  allocation  and 
apportionment  of  such  expenses  in 


computing  the  combined  taxable  income 
of  a  FSC  or  DISC  and  its  related 
supplier.  Paragraph  [g)  of  this  section 
describes  the  treatment  of  losses  caused 
by  apportionment  of  such  expenses  in 
the  case  of  an  affiliated  group  that  does 
not  file  a  consolidated  return.  Paragraph 
(h)  of  this  section  provides  rules 
concerning  the  treatment  of  the  reserse 
expenses  of  a  life  insurance  company. 
Paragraph  (j)  of  this  section  provides 
examples  illustrating  the  application  of 
this  section. 

(b)  Scope — (1)  Application  of  section 
864(e)(6).  Section  8&4(e)(6)  and  this 
section  apply  to  the  computation  of 
taxable  income  for  purposes  of 
computing  separate  UmitaUons  on  the 
foreign  tax  credit  under  section  9t)4. 
Section  864(e)(6)  and  this  section  also 
apply  in  connection  with  section  907  to 
determine  reductions  in  the  amount 
allowed  as  a  foreign  tax  credit  under 
section  901.  Section  864[eH6)  and  this 
section  also  apply  to  the  computation  of 
the  combined  taxable  income  of  the 
related  supplier  and  a  foreign  sales 
corporation  (FSC)  (under  sections  921 
through  927)  as  well  as  the  combined 
taxable  income  of  the  related  supplier 
and  a  domestic  international  sales 
corporation  (DISC)  (under  sections  991 
through  997). 

(2)  Xonapplication  of  section 
864(e)(6).  Section  e64(e)(6)  and  this 
section  do  not  apply  to  the  computation 
of  Subpart  F  income  of  controlled 
foreign  corporations  (under  sections  951 
through  964)  or  the  computation  of 
effectively  connected  taxable  income  of 
foreign  corporations. 

(3)  Application  of  section  864(e)(6)  to 
the  computation  of  combined  taxable 
income  of  a  possessions  corporation  and 
its  affiliates.  (Reserved-l 

(c)  General  rule  for  affiliated 
corporations — (1)  General  rule,  (i) 
Except  as  otherwise  provided  in 
paragraph  (c](2}  of  this  section,  the 
taxable  income  of  each  member  of  an 
affiliated  group  within  each  statutory 
grouping  shall  be  determined  by 
allocating  and  apportioning  the 
expenses  described  in  paragraph  (e)  of 
this  section  of  each  member  according 
to  apportionment  fractions  which  are 
computed  as  if  all  members  of  such 
group  were  a  single  corporation.  For 
purposes  of  determining  these 
apportionment  fractions,  any 
interaffiliate  transactions  or  property 
that  are  duplicative  with  respect  to  the 
measure  of  apportionment  chosen  shall 
be  eliminated.  For  example,  in  the 
application  of  an  asset  method  of 
apportionment,  stock  in  affiliated 
corporations  shall  not  be  taken  into 


account,  and  loans  between  members  of 
an  affiliated  group  shall  be  treated  m 
accordance  with  the  rules  of  S  1.881- 
llT(e).  Similarly,  in  the  application  of  a 
gross  income  method  of  apportionment, 
interaffiliate  dividends  and  interest, 
gross  income  from  sales  or  ser\ices.  and 
other  interaffiliate  gross  income  shall  be 
eliminated.  Likewise,  in  the  application 
of  a  method  of  apportionment  based  on 
units  sold  or  sales  receipts,  interaffiliate 
sales  shall  be  eliminated. 

(ii)  Except  as  otherwise  provided  in 
this  section,  the  rules  of  i  1.861-8T 
apply  to  the  allocation  and 
apportionment  of  the  expenses 
described  in  paragraph  (e)  of  this 
section.  Thus,  allocation  under  this 
paragraph  (c)  is  accomplished  by 
determining,  with  respect  to  each 
expense  described  in  paragraph  (e),  the 
class  of  gross  income  to  which  the 
expense  is  definitely  related  and  then 
allocating  the  deduction  to  such  class  of 
gross  income.  For  this  purpose,  the  gross 
income  of  all  members  of  the  affiliated 
group  must  be  taken  m  account-  Then, 
the  expense  is  apportioned  by 
attributing  the  expense  to  gross  income 
(within  the  class  to  which  the  expense 
has  been  allocated)  which  is  in  the 
statutory'  grouping  and  lo  gross  income 
(within  the  class)  which  is  in  the 
residual  grouping,  Section  1.881-8T(c){l) 
identifies  a  number  of  factors  upon 
which  apportionment  may  be  based. 
such  as  comparison  of  units  sold,  gross 
sales  or  receipts,  assets  used,  or  gross 
income.  The  apportionment  method 
chosen  must  be  applied  consistently  by 
each  member  of  the  affiliated  group  in 
apportioning  the  expense  when  more 
than  one  member  incurred  the  expense 
or  when  members  incurred  separate 
portions  of  the  expense.  The 
apportionment  fraction  must  take  into 
account  the  apportionment  factors 
contributed  by  al!  members  of  the 
affihated  group.  In  the  case  of  an 
affiliated  group  of  corporations  that  files 
a  consolidated  return,  consolidated 
foreign  tax  credit  limitations  are 
computed  for  the  group  in  accordance 
with  the  rules  of  §  1.1502-4.  For 
purposes  of  this  section  the  term 
"Iaxpa>er"  refers  to  the  affihated  group 
(regardless  of  whether  the  group  files  a 
consolidated  return),  rather  than  lo  the 
separate  members  thereof. 

(2)  Expenses  relating  to  fewer  then  c.'I 
members.  An  expense  relates  to  fewer 
than  all  members  of  an  affihated  group 
if  the  expense  is  allocable  under 
paragraph  [e]tl]  of  this  section  to  gross 
income  of  at  least  one  member  other 
than  the  member  that  incurred  the 


35502    Federal  Register  /  Vol.  53.  No.  ira  /  Wednesday.  September  14.  1988  /  Rules  and  Regulations 


expense  bu!  fewer  than  all  members  of 
the  affiliated  group.  The  taxable  income 
of  the  member  that  incurred  the  expense 
shall  be  determined  by  apportioning  that 
expense  under  the  rules  of  paragraph 
(cUlJ  of  this  section  as  if  the  members  of 
the  affiliated  group  that  denve  f^ss 
income  to  which  such  expense  is 
aiiocable  under  paragraph  (elfl)  were 
Treated  as  a  single  corporation. 

(3)  Prjor  application  of  section  4S2. 
The  mies  of  this  section  do  not 
supersede  the  application  of  section  462 
tir^  :  the  regulations  thereunder.  Section 
4-^C  may  be  applied  effectively  to  deny  a 
<!■*  litcLon  for  an  expense  to  one  member 
of  an  sffiiiated  group  and  lo  allow  a 
d--duction  for  that  expense  to  another 
rrji?mber  of  the  affiliated  group.  In  cases 
'0  whic;h  section  432  is  applied, 
expenses  shall  be  reallocated  and 
r*^ripporttoned  under  section  8&4(ei(6J 
Ar.d  this  section  after  taking  into 
a.jrount  the  application  of  section  46^. 

idj  Definition  of  affiliated  group — (1) 
General  ru!e  For  purposes  of  this 
5*?ction.  the  term    affiiialed  group"  has 
tre  sarr.e  meaning  as  is  given  that  term 
by  section  1504,  except  that  section  938 
CDmpanies  are  also  included  within  the 
affiliated  gT'jup.  Section  1504|a)  defines 
an  affiliated  group  as  one  or  more 
(.rains  of  includible  corporations 
connected  through  80^  stock  OM-Tiership 
With  a  common  parent  corporation 
which  is  an  includible  corporation  (as 
defined  in  section  1504(b)).  In  the  case  of 
a  corporation  that  either  becomes  or 
ceases  to  be  a  member  of  the  group 
dunng  the  course  of  the  corporation  s 
taxable  year,  only  the  expenses  incurred 
by  the  group  member  during  the  period 
of  membership  shall  be  allocated  and 
apportioned  as  if  all  members  of  the 
group  were  a  single  corporation.  In  this 
regard,  the  apportionment  factor  chosen 
shall  relate  only  to  the  period  of 
membership.  For  example,  if 
apportionment  on  the  basis  of  assets  is 
chosen,  the  average  amount  of  assets 
(tax  book  value  or  fair  market  value)  for 
the  taxable  year  shall  be  multiplied  by  a 
fraction,  the  numerator  of  which  is  the 
number  of  months  of  the  corporation  s 
taxable  year  during  which  the 
corporation  was  a  member  of  the 
affiliated  group,  and  the  denominator  of 
which  IS  the  number  of  months  withm 
the  corporation's  taxable  year.  If 
apportionment  on  the  basis  of  gross 
income  is  chosen,  account  shall  be  taken 
of  gross  income  generated  only  during 
the  period  of  membership.  If 
apportionment  on  the  basis  of  units  sold 
or  sales  receipts  is  chosen,  account  shall 
be  taken  of  units  sold  or  sales  receipts 
only  during  the  period  of  membership. 
Expenses  incurred  by  tiie  group  member 


during  its  taxable  year,  but  not  during 
the  period  of  membership,  shall  be 
allocated  and  apportioned  without 
regard  to  other  members  of  the  group 

(2)  tncfusion  of  section  936 
corporations.  The  exclusion  frnm  the 
affiliated  group  of  section  936 
corporations  under  section  1504(bl(4J 
does  not  apply  for  purposes  of  this 
section.  Thus,  a  possessions  corporation 
meeting  the  ownership  requirements  of 
section  1504(e)  with  r^^pect  to  which  an 
election  under  section  936  is  in  efTect  for 
the  taxable  year  is  e  member  of  the 
affiliated  group. 

(3}  Inclusion  of  financial  corporations. 
For  purposes  of  this  section,  in  the  case 
of  an  affiliated  group  fas  defined  in 
paragraph  (d|(l)  of  this  section),  any 
members  that  constitute  financial 
corporations  as  defined  in  $  t.8ei- 
llT(d|(4>(ii)  shall  be  treated  as  members 
of  the  affiliated  group.  The  rule  of 
5  1  am-nTfd|(41(il.  which  treats  such 
Rnancial  corporations  as  a  separate 
affiliated  group,  applies  only  for 
purposes  of  allocation  and 
apportionment  of  interest  expense  and 
does  not  apply  lo  the  allocation  and 
apportionment  of  other  expenses  under 
this  section. 

(4)  Treatment  of  life  insurance 
companies  subject  to  taxaUon  under 
section  801.  A  hfe  insurance  company 
that  IS  tubject  to  taxation  under  section 
801  shall  be  considered  to  constitute  a 
member  of  the  affiliated  group 
composed  of  companies  not  taxable 
undor  section  801  only  if  a  parent 
corporation  so  elects  under  section 
1504(c)(2j(A)  of  the  Code. 

(e)  Expenses  to  be  allocated  and 
apportioned  under  this  section — (1) 
Expenses  not  directly  traceable  to 
specific  income  producing  activities  or 
property-  [i}  The  expenses  thai  are 
required  lo  be  allocated  and 
apportioned  under  the  rules  of  this 
section  are  expenses  related  to  certain 
supportive  functions,  research  and 
expenmenlal  expenses,  stewardship 
expenses,  and  legal  and  accounting 
expenses,  to  the  extent  that  such 
expenses  are  not  directly  allocable  to 
speafic  income  producing  activities  or 
property  solely  of  the  member  of  the 
affiliated  group  that  incurred  the 
expense.  Interest  expense  of  members  of 
an  affiliated  group  of  corporations  Is 
allocated  and  apportioned  under 
i  l.aei-llT  and  ool  under  the  rules  of 
this  section.  Expenses  that  are  included 
in  Inventory  costs  or  that  are  capitalized 
are  not  subject  to  allocation  and 
apportionment  under  the  rules  of  this 
section. 

(li|  An  item  of  expense  is  not 
considered  to  be  directly  allocable  to 


specific  income  producing  activities  or 
property  solely  of  the  member  incurring 
the  expense  if  were  all  members  of  the 
affiliated  group  treated  as  a  single 
corporation,  the  expense  would  not  be 
considered  defintely  related,  within  the 
meaning  of  S  1  861-8T(bj(2),  only  to  a 
class  of  gross  income  derived  solely  by 
the  member  which  actually  incurred  the 
expense.  Furthermore,  the  expense  is 
presumed  not  to  be  definitely  related 
only  to  a  class  of  gross  Income  derived 
solely  by  the  member  incurring  the 
expense  (and  is.  therefore,  presumed  not 
lo  be  directly  allocable  to  specific 
income  producing  activities  ot  property 
of  that  member)  unless  the  taxpayer  is 
able  affirmatively  to  eslabltsh 
otherwise.  As  provided  in  pRragraph 
(crtl)  of  this  section,  expenses  described 
in  this  paragraph  {e)(l)  generally  shall 
be  apportioned  by  the  member  incurring 
the  expense  according  to  apportionment 
fractions  computed  as  if  all  members  of 
the  affiliated  group  were  a  single 
corporation  Under  paragraph  (c)(2)  of 
this  section,  however,  an  expense  shall 
be  apportioned  according  to 
apportionment  fractions  computed  as  if 
only  some  |but  fewer  than  all)  members 
of  the  affiliated  group  were  a  single 
corporation,  if  the  expense  is  considered 
allocable  to  gross  income  of  a(  least  one 
member  other  than  the  member 
incurring  the  expense  but  fewer  than  all 
members  of  the  affiliated  group.  An  item 
of  expense  shall  be  considered  to  be 
allocable  lo  gross  income  of  fewer  than 
all  members  of  the  group  if,  were  all 
members  of  the  affiliated  group  treated 
as  a  single  corporation,  the  expense 
would  not  be  considered  definitely 
related  within  the  meaning  of  S  1  861- 
8TIb)(2)  to  gross  income  derived  by  all 
members  of  the  group.  In  such  case,  the 
expense  shall  be  considered  allocable, 
for  purposes  of  paragraph  (r)t2)  of  this 
section,  to  gross  income  of  those 
members  of  the  group  that  generated  [or 
could  reasonably  be  expected  to 
generate)  the  gross  income  to  which  the 
expense  would  be  considered  definitely 
related  if  the  group  were  treated  as  a 
single  corporation. 

(2)  Research  and  experimental 
expenses — 

(i]  In  general  The  allocation  and 
apportionment  of  research  and 
expenmenlal  expenses  is  governed  by 
the  rules  of  &  l.eei-6T(e)(:j).  In  the  case 
of  research  and  experimental  expenses 
incurred  by  a  member  of  an  affiliated 
group,  the  rules  of  |  1.881  ^T(e)(3)  shall 
be  applied  as  if  all  members  of  the 
affiliated  group  were  a  eingle  taxpayer. 
Thus,  research  and  expenmental 
expenses  shall  be  allocated  to  all 
income  of  all  members  of  the  aHiliated 
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group  reasonably  connected  with  the 
relei'snt  broad  product  category  In 
which  such  expenses  are  definitely 
rtjlated  under  5  1.861 -flT(el(31(i|.  If  fewer 
than  ail  members  of  the  affiliated  group 
denve  gross  income  reasonably 
connected  with  that  relevant  broad 
product  cagetor\-,  then  such  expenses 
shall  be  apportioned  under  the  rules  of 
this  paragraph  (c)(2]  only  among  those 
members,  as  if  those  members  were  a 
smgle  corporation  See  Exomp/e  (1)  of 
prtrrtgraph  (j)  of  this  section.  Such 
expenses  shall  then  be  apportioned  if 
the  sales  method  is  used,  in  accordance 
with  the  rules  of  S  1.861-8T(eH3)(ii) 
bf tween  the  statutory  grouping  (within 
'he  class  of  gross  income)  and  the 
rrsKiual  grouping  (within  the  class  of 
gross  income)  taking  into  account  the 
amount  of  sales  of  all  members  of  the 
affiliated  group  from  the  product 
Cdtegory  which  resulted  in  such  gross 
in(X)me' Section  1.B61-8T(e|[3](ii)(Dl. 
rfleiing  to  sales  of  controlled  parties, 
shall  be  applied  as  if  all  members  of  the 
affiliated  group  were  the  ■'taxpayer'" 
referred  to  therein,  If  either  of  the 
optional  gross  income  methods  of 
apportionment  is  used,  gross  income  of 
all  members  of  the  affiliated  group  that 
generate,  have  generated,  or  could 
reasonably  have  been  expected  to 
generate  gross  income  within  the 
relevant  class  of  gross  income  must  be 
taken  into  account. 

|ii)  Expenses  subject  to  the  statutory 
moratorium.  The  rules  of  this  section  do 
not  apply  to  research  and  experimental 
expenses  allocated  under  section  126  of 
Pub.  L  98-368. 

(3)  Expenses  related  to  supportive 
functions.  Expenses  which  are 
supportive  in  nature  (such  as  overhead. 
general  and  administrative,  supervisory 
expenses,  advertismg,  marketing,  and 
other  sales  expenses)  are  to  be  allocated 
and  apportioned  in  accordance  with  the 
rules  of  5  1-8ei-flT(b}(3).  To  the  extent 
that  such  expenses  are  not  directly 
allocable  under  paragcraph  (e)(1)(ii)  of 
this  section  to  specific  income  producing 
activities  or  property  of  the  member  of 
the  affiliated  group  that  incurred  the 
expense,  such  expenses  must  be 
allocated  and  apportioned  as  if  all 
members  of  the  affiliated  group  were  a 
single  corporation  in  accordance  with 
thv:  rules  of  paragraph  (c)  of  this  section. 
Specifically,  such  expenses  must  be 
allocated  to  a  class  of  gross  income  that 
take  into  account  gro'ss  income  that  is 
generated,  has  been  generated,  or  could 
reasonably  have  been  expected  to  have 
been  generated  by  the  members  ol  the 
affiliated  group  If  the  expenses  relate  to 
the  gross  income  of  fewer  than  all 
members  of  the  affiliated  group  as 


tii-tcrmtned  under  paragraph  (c)(2)  of 
this  section,  then  those  expenses  must 
be  apportioned  under  the  rules  of 
para^aph  (c)(2]  of  this  section,  as  tf 
those  fewer  members  were  a  single 
corpontjon.  See  Example  (3)  of 
paragraph  ())  of  this  section.  Such 
expenses  must  be  apportioned  between 
atatuiory  and  residual  ^luupings  of 
mcome  withm  the  appropriate  class  of 
gross  income  by  reference  to  the 
apportionment  factors  contributed  by 
the  members  of  the  affiHated  group  that 
are  treated  as  a  single  corporation, 

(4)  Stewardship  expenses. 
Stewardship  expenses  are  to  be 
allocated  and  upportioned  in 
accordanr*  with  the  rules  of  S  1.861- 
8T(e)(4j.  In  general,  stewardship 
expenses  are  considered  definitely 
related  and  allocable  lo  dividends 
received  or  to  be  received  from  a  related 
corporation  If  members  of  the  affiliated 
group,  other  than  the  member  that 
mcurred  the  stewardship  expense, 
receive  or  may  receive  dividends  from 
the  related  corporation,  such  expense 
must  be  allocated  and  apportioned  in 
accordance  with  the  rules  of  paragraph 
(c)  of  this  section  as  if  all  such  members 
of  the  affiliated  group  that  receive  or 
may  receive  dividends  were  a  single 
corporation.  See  Example  (4)  of 
paragraph  (j|  of  this  section.  Such 
expenses  must  be  apportioned  between 
statutory  and  residual  groupings  of 
income  withm  the  appropriate  class  of 
gross  income  by  reference  to  the 
apportionment  factors  contributed  by 
the  members  of  the  affiUated  group 
treated  as  a  single  corporation. 

(5)  Legal  and  accounting  fees  and 
expenses.  Legal  and  accounting  fees  and 
expenses  are  to  be  allocated  and 
apportioned  under  the  rules  of  S  1861- 
8T  (ell5).  To  the  extent  that  such 
expenses  are  not  directly  allocable 
under  paragraph  (e)(l){ii)  of  this  section 
to  specific  income  producing  activities 
or  property  of  the  member  of  the 
affiliated  group  that  incurred  the 
expense,  such  expenses  must  be 
allocated  and  apportioned  as  if  all 
members  of  the  affiiialed  group  were  a 
single  corporation.  Specifically,  such 
expenses  must  be  allocated  to  a  class  of 
gross  income  that  lakes  into  account  the 
gross  income  which  is  generated,  has 
been  generated,  or  could  reasonably 
have  been  expected  to  have  been 
generated  by  the  other  members  of  the 
affiliated  group.  If  the  expenses  relate  to 
the  gross  income  of  fewer  than  all 
members  of  the  affiliated  group  as 
determined  under  paragraph  (c)t2)  of 
this  section,  ditn  those  expenses  must 
be  apportioned  under  the  rules  of 
paragraph  (c}[2}  of  this  section,  as  if 


those  fewer  members  were  a  single 
corporation  See  Example  (51  of 
paragraph  (i)  of  this  section.  Such 
expenses  must  be  apportioned  taking 
into  account  the  apportionment  factors 
contributed  by  the  members  of  the  group 
that  are  treated  as  a  single  corporation. 

in  Computation  c^FSC  or  DISC 
combined  taxable  income-  In  the 
computation  under  the  pricing  rules  of 
sections  925  and  9iM  of  the  combined 
taxable  mcome  of  any  FSC  or  DISC  and 
its  related  supplier  which  are  members 
of  an  affiliated  group,  the  combined 
taxable  income^  such  FSC  or  DISC  and 
its  related  suppfwr  shall  be  reduced  by 
the  portion  of  the  expenses  of  the 
affiliated  group  described  in  paragraph 
|e]  of  this  section  that  is  incurred  in 
cormection  with  export  sales  involving 
that  FSC  or  DISC  In  order  to  determine 
the  portion  of  the  expenses  of  the 
affiiialed  group  that  is  incurred  in 
connection  wnth  export  sales  by  or 
through  a  FSC  or  DISC,  the  portion  of 
the  total  of  the  apportionment  factor 
chosen  that  relates  to  the  generabon  of 
that  export  income  must  be  determmed. 
Thus,  if  gross  income  is  the 
apportionment  factor  chosen,  the 
portion  of  total  gross  mcome  of  the 
affiliated  group  that  consists  of 
combined  gross  income  derived  from 
transactions  involving  the  FSC  or  DISC 
and  related  supplier  must  be 
determined.  Similarly,  if  units  sold  or 
sales  receipts  is  the  apportionment 
factor  chosen,  the  portion  of  total  units 
sold  or  sales  receipts  that  generated 
export  income  of  the  FSC  or  DISC  and 
related  supplier  must  be  determined. 
The  amount  of  the  expense  shall  then  be 
multiplied  by  a  fraction,  the  numerator 
of  which  is  the  export  related 
apportionment  factor  as  determined 
above,  and  the  denominator  of  which  is 
the  total  apportionment  factor.  Thus,  if 
gross  income  is  the  apportionment  factor 
chosen,  apportionment  is  based  on  a 
fraction,  the  numerator  of  which  is 
export  related  combined  gross  income  of 
the  FSC  or  DISC  and  related  supplier 
and  the  denominator  of  which  is  the 
total  gross  income  of  the  alTiliated 
group  Similarly,  if  units  sold  or  sales 
receipts  is  the  apportionment  factor 
chosen,  the  fraction  is  the  units  sold  or 
sales  receipts  that  generated  export 
income  of  the  FSC  or  DISC  and  related 
supplier  over  the  total  units  sold  or  sales 
receipts  of  the  affiliated  group.  Under 
this  rule,  expenses  of  other  group 
members  may  be  attributed  lo  the 
combined  gross  income  of  a  FSC  of 
DISC  and  its  related  supplier  without 
affecting  the  amount  of  expenses  (other 
than  any  commission  payable  by  the 
related  supplier  to  the  FSC  or  DISC) 
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otherwise  deductible  by  the  FSC  or 
DISC,  the  related  supplier,  or  other 
members  of  the  affiliated  group.  The 
FSC  or  DISC  must  calculate  combined 
taxable  income,  taking  into  account  any 
reduction  by  expenses  attributed  from 
other  members  of  the  affiliated  group  to 
determine  the  commission  derived  by 
the  FSC  or  DISC  or  the  transfer  price  of 
qualifying  export  property  sold  to  the 
FSC  or  DISC 

(g)  Losses  created  through 
apportionment.  In  the  case  of  an 
affiliated  group  that  does  not  file  a 
consolidated  return,  the  taxable  income 
m  any  separate  limitation  category  must 
be  adjusted  under  this  paragraph  (g)  for 
purposes  of  computing  the  separate 
foreign  tax  credit  limitations  under 
section  904(d).  As  a  consequence  of  the 
affiliated  group  allocation  and 
apportionment  of  expenses  required  by 
section  864[e|[6)  and  this  section, 
expenses  of  a  group  member  may  be 
apportioned  for  section  904  purposes  to 
a  limitation  category  with  a  consequent 
loss  m  that  limitation  category.  For 
purposes  of  this  paragraph,  the  term 
"hmitation  category"  includes  domestic 
source  income,  as  well  as  the  types  of 
income  described  in  section  904(d](l} 
(A)  through  (I|.  A  loss  of  one  affiliate  in 
a  limitation  category  will  reduce  the 
income  of  another  member  m  the  same 
limitation  category  if  a  consolidated 
return  is  Hied.  (See  5  11502-4-1  If  a 
consolidated  return  is  not  filed,  this 


netting  does  not  occur.  Accordingly,  in 
such  a  case,  the  following  adjustments 
among  members  are  required,  in  order  to 
give  effect  to  the  group  allocation  of 
expense; 

(!)  Losses  created  through  group 
apportionment  of  expense  in  one  or 
more  limitation  categories  within  a 
given  member  must  be  eliminated;  and 

(2)  A  corresponding  amount  of  income 
of  other  members  m  the  same  limitation 
category  must  be  recharacterized. 
Such  adjustments  shall  be  accomplished 
in  accordance  with  the  rules  of  §  1.861- 
HTtg). 

(h)  Special  rule  for  the  allocation  of 
reserve  expenses  of  a  life  insurance 
company.  An  amount  of  reserve 
expenses  of  a  life  insurance  company 
equal  to  the  dividends  received 
deduction  that  is  disallowed  because  it 
13  attributable  to  the  policyholders' 
share  of  dividends  received  shall  be 
treated  as  definitely  related  lo  such 
dividends.  The  remaining  reserve 
expenses  of  such  company  shall  be 
allocated  and  apportioned  under  the 
rules  of  §  1  861-^  and  this  section. 

(i)  IReserved] 

(j)  Examples.  The  rules  of  this  section 
may  be  illustrated  by  the  following 
examples.  All  of  these  examples  assum^ 
that  .section  482  has  not  been  applied  by 
the  Commissioner. 

Example  (1} — (ij  Facts.  P  owns  all  of  the 
stock  of  X  and  all  of  the  stock  of  Y.  P.  X  and 
Y  are  domestic  corporattDns.  P  is  a  holding 


company  for  the  slock  of  X  and  Y   Both  X  and 
Y  manufacture  and  sell  a  product  which  is 
included  in  a  broad  product  category  listed  in 
S  1  861-e[el(3)(il.  Dunns  1988.  X  incurred 
$100,000  on  research  connected  with  that 
product.  All  of  the  research  was  performed  m 
the  United  States  !n  1988,  the  domestic  sales 
by  X  of  the  product  totalled  $400,000  and  the 
foreign  sales  of  the  product  totalied  $200,000: 
Y's  domestic  gales  of  the  product  totalled 
S200.000  and  Y's  foreign  sales  of  the  product 
totalled  $200,000.  In  1986.  X's  gross  income  is 
$300,000.  of  which  $200,000  is  from  domestic 
sales  and  $100,000  is  from  foreign  sales:  Y's 
gross  income  is  $200,000  of  which  $100,000  is 
from  domestic  sales  and  $100,000  is  from 
foreign  sales. 

(ii)  p.  X  and  Y  are  affiliated  corporations 
within  the  meaning  of  section  864(e|(5)  end 
this  section.  There  search  expenses  incurred 
by  X  are  allocable  to  all  income  connected 
with  the  relevant  broad  category  listed  in 
5l,861-8T(eH3HiI.  Both  X  and  Y  have  gross 
income  includible  within  the  class  of  gross 
income  related  to  that  product  category. 
Accordingly,  the  research  and  experimental 
expenses  incurred  by  X  are  to  be  allocated 
and  apportioned  as  if  X  and  Y  were  a  single 
corporation.  The  apportiomnent  for  1988  is  as 
follows: 

Tentative  Apportionment  on  the  Basis  of 

Sa!es 

Research  expenses  to  be 

apportioned Jl  00.000 

Exclusive  apportionment  to  United 

States  source  gross  income $30,000 

Research  expense  to  be  apportioned 

on  the  basts  of  sates $70,000 

Apportionment  of  research  expense  lo  foreign 
source  general  limitation  income: 


$200.000 +  $200,000 


S60a000  + $400,000 


$28,000 


.Apportionment  of  research  expense  to  United 
States  source  gross  income: 


S7D.000 


S4O0.00O  + $200,000 


$800.000 +  $400,000 


Total  apportioned  deduction  For 

research $100,000 

Of  which— 

Apportioned  to  foreign  source  gross 


income „ $26,000 

Apportioned  to  U.S.  source  grass 

income  [$30,000  +  $42.000) $72,000 


Tentative  Apportionment  on  the  Basis  of 
Cross  income 

Research  expense  apportioned  to  foreign 
source  gross  income: 


S100.000  X 


$100.000 +  $100,000 


$300.000 +  $200,000 


=  $40,000 
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Research  expense  apportioned  \o  United 

Slates  income: 


$100,000   X 


S200.00C  + $100,000 


S3O0.OO0  +  S2OO.0OO 


$60,000 


Example  fi)—^Pticts  P  owns  all  of  the 
slock  of  X  vribidi  (mnu  all  of  the  stock  of  Y. 
r  X  and  Y  are  a!l  domestic  corporations.  P 
hrts  incurred  general  trainms  program 
fvpenses  of  $100,000  in  1987  Fjrployees  of  P, 
X  and  Y  participate  in  ihe  training  program. 
in  igS",  P  had  Liniled  Stales  source  gross 
income  of  $200,000  and  foreign  source  general 
limiidtion  income  of  $200,000;  X  had  U.S. 
siiurr.p  gross  income  of  $100,000  wnd  foreign 


source  general  limitation  income  of  $100,000: 
and  Y  had  U.S.  source  gross  income  of 
$300,000  and  foreign  source  general  limitation 
Income  of  $100,000- 

(ii)  Analysis.  P.  X  and  Y  are  an  afTiliated 
group  of  corporations  withm  the  meaning  of 
section  864(ell51.  The  training  expenses 
incurred  by  P  are  not  definitely  related  solely 
to  specific  mcome  producing  activities  or 
property  of  P  The  employees  of  X  and  Y  also 


participate  in  the  training  program.  T'hus.  this 
expense  relates  to  gross  income  generated  b> 
P.  X  and  Y  This  expense  is  definitely  related 
and  allocable  to  all  of  the  gross  income  from 
foreign  and  domestic  sources  of  P.  X  and  Y  It 
IS  assumed  that  apportionmenl  on  the  basis 
of  gross  income  is  reasonable  The 
apportionment  of  the  expense  is  as  follows: 
Apportionment  of  $100,000  expense  to  foreign 
source  general  limitation  income 


Apportionment  of  $100,000  expense  to  United 
Slates  source  gross  income: 


$200,000  +  $100,000  +  $100,000 
$400,000  *  $200,000  +  $400,000 


$100,000    X 


$200,000  *  $100,000  +  $300,000 
$400.000  +  $200,000 +$400,000 


lotal  apportioned  expense $100,000 

Example  /5/— ('I  Facts.  The  facts  are  the 
same  as  in  Example  (2)  above,  except  that 
only  employees  of  P  and  X  participate  in  the 
training  program 


(ii)  Analysis.  Because  only  the  employees 
of  P  and  X  participate  in  the  training  program 
and  they  perform  no  services  for  Y.  the 
expense  relates  only  to  gross  income 
generated  by  P  and  X.  Accordingly,  the 
$100,000  expense  must  be  allocated  and 


apportioned  as  if  P  and  X  were  a  single 
corporation.  Tlie  apportionment  of  Ihe 
$100,000  expense  is  as  follows: 
Apportionmenl  of  $100,000  expense  lo  foreign 
source  genera)  limitation  income: 


S10Q.000  X 


$200,000 +$100,000 


$400.000 +  $200,000 


ssaooo 


Apportionment  of  $100,000  expense  to  U.S. 
source  gross  income: 


S200.000 +$100,000 


$400.000 +$200,000 


Example  (4/ — (i)  Facts.  P  owns  all  of  the 
stock  of  X  which  owns  all  of  the  stock  of  Y.  P 
and  X  are  domestic  corporations:  Y  is  a 
foreign  corporation.  In  1987  P  incurred  $10,000 
of  stewardship  expenses  relating  to  an  audit 
ofY. 

(ii)  Analysis.  The  stewardship  expenses 
incurred  by  P  are  not  directly  allocable  to 
specific  income  producing  activities  or 
property  of  P.  The  expense  is  definitely 


related  and  allocable  to  dividends  received 
or  to  be  received  by  X.  Accordingly,  the 
expense  of  P  is  allocated  and  apportioned  as 
if  P  and  X  were  a  single  corporation.  The 
expense  is  definitely  related  to  dividends 
received  or  to  be  received  by  X  from  Y.  a 
foreign  corporation.  Such  dividends  are 
foreign  source  general  limitation  income. 
Thus,  the  entire  amount  of  the  expense  must 


be  allocated  to  foreign  source  dividend 
income. 

Example  (5}—{i)  Facts.  P  owns  all  of  the 
stock  of  X  which  owns  all  of  the  stock  of  Y  P, 
X  and  Y  are  all  domestic  corporations.  In 
1987,  P  incurred  $10,000  legal  expense  relating 
to  Ihe  testimony  of  certain  employees  of  P  m 
connection  with  litigation  to  which  Y  is  a 
party.  This  expense  is  not  allocable  lo 
specific  income  of  Y.  In  1987,  Y  had  $100,000 
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foreign  source  general  limitation  income  and 
$300,000  US  source  htoss  income. 

(n)  AiiQ.'ysjs.  The  legal  expenses  incurred 
by  P  are  nol  definitely  related  solely  lo 
specific  income  producmjj  activities  or 
property  of  P  The  expense  is  definitely 
reiated  and  allocable  to  the  class  of  gross 
incame  which  includes  only  gross  income 
generated  by  Y  Accordingly,  the  expense  of 
P  IS  allocated  and  apportioned  as  if  Y  were 
the  only  member  of  (he  affihaied  group,  as 
fnilows 
Apportionment  of  legal  expenses  to  foreign 

source  general  limitation  income: 

sioaooo 


Apportionment  of  legal  expenses  to  US. 
source  gross  income: 


SKH.OOO 


Example  f6f — (i)  Facis  P  owns  all  of  the 
stock  of  R,  which  owns  all  of  the  stock  of  F  P 
and  R  are  domesMc  corpardtiona,  and  F  is  a 
foreign  sates  corporation  under  section  9-2  of 
the  Code  R  and  F  have  entered  into  an 
agreement  wher»^by  F  i«  paid  a  commission 
wuh  respect  lo  sales  of  product  A.  In  1987,  P 
had  gross  receipts  of  $1  000.000  from 
domestic  sales  of  product  A.  and  gross 
receipts  of  Si, 000,000  from  foreign  sales  of 
product  A  R  had  gross  receipts  of  $1000,000 
from  domestic  sales  of  product  A.  and 
Si  ,000,000  from  export  sales  of  product  A-  R's 
cost  of  goods  sold  attributable  to  export  »al<?s 
L9  ItOO.OOO  R  has  deductible  expenses  of 
SI 00.000  directly  related  to  its  export  sales. 
and  F  has  such  deductible  expenses  of 
$100,000.  Dunng  19B?.  P  incurred  an  expense 
of  SlOO.OOO  for  marketing  studies  involving 
the  worldwide  market  for  product  A. 

(Ill  Analysis.  P  and  R  are  an  affiliated 
group  of  corporations  within  the  meaning  of 
section  fl64ie!|5)  and  this  section.  The 
expense  incurred  by  P  for  marketing  studies 
regarding  the  worldwide  market  for  product 
A  IS  an  expense  that  is  not  directly  related 
solely  to  the  activities  of  P,  but  also  to  the 
ar.t!'.  ities  of  R  This  expense  must  be 
allocated  and  apportioned  under  the  rules  of 
paragraph  {c]{\]  oi  this  section,  as  if  P  and  R 
were  a  single  corporation.  The  expense  is 
allocable  to  the  class  of  gross  Income  that 
includes  all  gross  locpme  generated  by  sales 
of  product  A  Apportionment  on  the  basis  of 
gross  receipts  is  reasonable  under  these  facts. 
F,  a  foreign  corporation,  is  not  a  member  of 
the  affiliated  group.  However,  for  purposes  of 
determining  F's  commission  on  its  sales,  the 
combined  gross  income  of  F  and  R  must  be 
reduced  by  the  portion  of  the  marketing 
studies  expense  of  P  that  is  incurred  in 


connection  with  export  sales  involving  F 
under  the  rules  of  paragraph  (0  of  this 
section.  The  computation  of  the  combined 
taxable  income  of  R  and  F  is  as  follows: 

Combined  Taxable  Income  of  R  and  F 
R's  gross  receipts  from  export 

sa  le« „_....„..- „_. 

R's  cost  of  good*  lokl  ._.~....^ 

Combmed  Cross  Income.. 


Si  .000,000 

ssoaooo 


Less: 
R'l  other  deductible  expenses ..       5100,000 
Ft  other  deductible  expenses...        100.000 
Apportionment     of    Fs     ex- 
pense: 

SI  .000.000 

*^°°-«» «    szoo.ooo+sz.ooaodo'      *25.000 

Total -.-.. S225.000 

Combined  Taxable  Income ........ ~.„  S275XI00 


Par.  6.  Section  1.863-3  is  amended  by 
revising  paragraph  {b](2)  Example  (2). 
subdivisions  (i)  and  fii)  to  read  as 
follows: 

3  1.B63-3     lnconrt«  from  tt>«  ta>€  of 
p«r»onal  property  deftved  partly  from 
wtthin  and  partly  from  wltr>ou1  tt>«  United 
StatM. 


(b)  Income  party  from  sources  within 
a  foreign  country. 

[2]  Alhcation  or  apportionment. 
•        ■        •        •        • 

Example  (2).  (1)  and  (ti)  [Reserved]  For 
guidance,  see  %  863-3T|b)(2)  Example  (2](i) 
and  (ill. 


Par.  7.  A  new  {  1B63-3T  is  added 
immediately  after  S  1  863-3  to  read  as 
fotlows: 

§  1.863-3T     Incofne  from  the  sale  ol 
personal  property  derived  parity  trofn 
within  and  partly  from  without  the  United 
Statea  fTemporary  regulations). 

(a)  (Reserved) 

(b)  Income  partly  from  sources  within 
a  foreign  country. 

(1)  jResei^edl 

(2|  Alhcation  or  apportionment. 

Example  (II  [Reserved] 

Example  (2).  (i)  Where  an  independent 
factory  or  production  pnce  has  nol  been 
estabbshed  as  provided  under  Examph  (1|, 
the  gross  income  denved  from  the  sale  of 
personal  property  produced  |in  whole  or  m 
part)  by  the  taxpayer  within  the  United 
Slates  and  sold  within  a  foreign  country  or 
produced  (in  whole  or  in  part)  by  the 


taxpayer  within  a  foreign  country  and  sold 
within  the  United  States  shall  be  computed. 

(il)  Of  this  gross  amount,  one-half  shall  be 
apportioned  in  accordance  with  the  value  of 
the  taxpayer's  property  within  the  United 
States  and  within  the  foreign  country,  the 
portion  attnbutable  to  sources  within  the 
United  Slates  bemg  determmed  by 
multiplying  such  one-half  by  a  fraction,  the 
numerator  of  which  consists  of  the  value  of 
the  taxpayer's  property  within  the  United 
States  and  the  denominator  of  which  consiiits 
of  the  value  of  the  taxpayer's  property  both 
within  the  United  Slates  and  withm  the 
foreign  country.  The  remaining  one-half  of 
such  gross  income  shall  be  apportioned  in 
accordance  with  the  gross  sales  of  the 
taxpayer  within  the  United  States  and  within 
the  foreign  country,  the  portion  attributable 
to  sources  wtlhin  the  United  States  being 
determined  by  multiplying  such  one-half  by  a 
fraction  the  numerator  of  which  consists  of 
the  taxpayer's  gross  sales  for  the  taxable 
year  or  period  within  the  United  States,  and 
the  denominator  of  which  consists  of  the 
taxpayer's  gross  sales  for  the  taxable  year  or 
period  boih  within  the  United  States  and 
within  the  foreign  country.  Deductions  from 
gross  income  thai  are  allocable  and 
apportionable  to  gross  income  described  m 
paragraph  (i)  of  this  Example  1  shall  be 
apportioned  between  the  United  States  and 
foreign  source  portions  of  such  income,  as 
determined  under  this  paragraph  (li)-  on  a  pro 
rata  basis,  without  regard  to  whether  the 
deduction  relates  primarily  or  exclusively  to 
the  production  of  property  or  to  the  sale  of 
properly. 

(b)[2)  Example  {2){iii)  through  (c)(4) 
(Reserved) 

Subchapter  G— 1  Amended  I 
Rej^utaliuns  Under  Tax  Conventions 

Par.  8.  The  following  regulations  under 
tax  conventions  are  hereby  removed. 
l.Part  501— Australia 

2.  Part  504--Belgium 

3.  Part  .S05— Netherlands 

4.  Part  506— lapan 

5  Part  507— United  Kingdom 

6.  Part  511— Finland 

7.  Part  512— Italy 

B.  Part  518— New  Zealand 
9  Part  .510— Canada 

OMB  Control  Numbers  the  Paperwork 
Reduction  .Act 

PART  602— (AMENDED! 

Par.  9.  The  authority  citation  for  Part 
602  continues  lo  read  as  follows: 
Authority:  26  U  S  C.  7005. 
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56O2.101    (AmerwJedl  four  Federal  agencies  to  provide  ready  September  16, 198"  [52  FR  34955)  the 

Par.  10.  Section  602.101(c)  is  amended  access  and  use  of  such  buildings  to  ATBCB  issued  a  notice  of  proposed 

by  inserting  in  the  appropriate  place  in  physically  handicapped  people  The  four  rulemaking  lo  incorporate  a  number  cf 

the  table:  agencies  authorized  to  issue  standards  technical  provisions  of  the  Uniform 

( 1  aei-flT 1545-1072.  for  all  design,  construction  and  Federal  .Accessibility  Standards  (UFAS) 

S 1  a6i-i2T 1M5-1072  alteration  subject  to  the  Act  are  the  and  current  .American  National 

Lawrence  B.  Clbbs,  Department  of  Defense  for  its  buildings  Standards  Institute  standard  on 

Commissioner  of  Internal  Revenue.  and  facilities;  the  Department  of  accessibility  (An7  1  (1986)1  into 

Approved-.  August  24. 1988,  Housing  and  Urban  Development  for  MGRAD.  As  stated  in  the  September 

O  Donaldson  Chapoton.  residential  structures;  the  U.S.  Postal  notice  of  proposed  rulemaking. 

A„,i,,cn, S..< mmr,. a'tf,^  Trmsury.  Sen'ce  for  its  bmldinRS  and  facilities:  comments  received  to  date  on  the 

iron      OS.  .>no,is  r  i\<  a_ji  nn  a  ,ic      I  and  the  General  ServicBs  delectable  warning  surfaces  issue  will 

Ii-K  uoc.  88-20838  nieo  9^-88:  8:«  am;  Administration  for  all  other  buildings  be  considered  together  with  any  future 

WLUMO  COM  4UIMII.II  g^j  facihiies.  comments  on  the  subject  that  might  be 

—                           -  A  1978  amendment  to  Section  502  of  received  in  response  lo  that  notice  The 

ARCHtTECTURAL  AND  ^^  Rehabilitation  Act,  Pub.  L.  95-602.  ATBCB  intends  lo  make  some  decision 

TDiuct^DTATTnu  DADiiitrDc  authoHzed  the  Board  to  issue  minimum  L,n  delectable  warning  surfaces  at  the 

r-riuDi  rTu^c  QA^rnn  guidelines  and  requirements  (MGRAD)  conclusion  of  the  rulemaking  proceeding 

l,UMKUANl,t  OOAMU  f^^  ,^^3^  standards  The  MGRAD  now  initiated  with  the  September  notice- 

36  CFR  Part  1 190  '"  ^^^"^*  '*'"  P"*'''*'''"^  °"  August  20.  MGRAD  ii  1190.70(e)(9)  and  1180.801f) 

19B2  (47  FR  33862),  and  is  codified  at  36  y^.m  remain  reserved  until  thai  lime. 

Minimum  Guidelines  and  Requirements  '^™  ^'"^  "^  Seven  comments  addressed  the 

for  Accessible  Design  B.  Rulemaking  History  February  11. 1987  proposed  provisions 

/-,      v.,"r,AT.i       .        oc /^tro  ^^nn  ,34  for  leased  facilities.  Three  of  the  scven 

agency:  l.-niled  States  Architectural  and  One  MGR.\D  section.  36  CFR  1190,34,  ^^^^,    „           j           ^j  ,         ^t  for 

Transportation  Barrier.  CompUance  was  onginally  intended  to  contain  ^^  proposal.  Those  comments  which 

Board  (ATBCB).  requirements  for  standards  for  leased  .jdressed  the  proposed  rule  with  more 

action:  Final  Rule  buildings.  It  was  reser^•ed  however,  in  ^        f.,„,     a„d  ,he  Boards  responses  lo 

summary:  The  Architectural  and  recogmtion  of  the  fact  that  litigation  was  ^^^^^  comments,  are  descnbed  in  the 

Transportalion  Barriers  Compliance  Pen^'ng  ':oncemmg  whether  the  Act  [„,iowing  section-by-section  discussion 

Board  (ATBCB)  hereby  amends  the  ^'i""^'  ^»\  ^"''f '"«' ^^  ""±1  „,      .  of  the  final  rule.  In  addition  lo  the 

M,n,m,:m  Gmdehnes  and  Requirements  accessible  at  the  time  o  'easing^o  only  ^^           mentioned  therein,  minor 

for  Accessible  Design  (MGRAD)  to  ?f .  *^>'  «™  otherwise  ahered.  That  typographical  and  stylisUc  changes  have 

provide  minimum  guideline,  and  ^'^f'J^°"Zt^Z't.fi^A'r,ZZ,ur.\  been  incorporated  into  the  Hnal  rule, 

requirements  for  accessible  leased  decision  holding  that  the  Architectural  .         ,  ^    ^-     i  „  i 

f,.c,hl,e8.  MGRAD  is  issued  by  the  Barriers  Act  (the  Act)  requires  that  C.  Overview  of  the  Fmal  Rule 

ATBCB  pursuan,  to  section  502(b)(7)  of  ^'^'^^''^^'^f;  hTedtl'esPosi^''  ^^^  f'"-'  ™'^  ^''^''^''^hes  the 

*J  n'h''m;";m°  mt'd  llneL'nd  5l™cT774  R2d  13^5  atfcflsS  .  ta  f""-'''^  requirements  a,  5  1190.34: 

establish  minimum  guidelines  and  ,    , '„„       ,        .       '             j        »  , 

requirements  for  standards  issued  by  ^"^'y  ^^-  °  decision  was  made  not  lo  Subsection  (a) 

.he  four  standard-setting  agencies  under  '^:^^^Jl'^^'''^^t^,:^tl^Z^^  Section  1190.34(a)  requires  .ha.  any 

,he  Architectural  Bamers  Act  of  1968.  ^:S[:,7,; ^:^3,°,"d^  fmerimltandari  balding  or  facility,  or  portion  Uiereof 

SFFECnvE  date;  September  14. 198a  intended  to  carry  out  the  courts  subject  to  the  Architectural  Earners  Act 

FOR  FURTHER  INFORMATION  CONTACT  mandate  51  FR  13122  (April  17, 1986).  *"'  '5  1°  be  leased  by  the  Federal 

Mark  W.  Smith,  ATBCB.  1111  IBlh  The  ATBCBs  slaB  was  directed  by  Government,  without  having  been 

Street.  INTW..  Suite  500,  Washington,  DC  the  Board  Chairperson  at  the  Boards  designed  or  constructed  in  accordance 

20036.  (202)  653-7834  (v/TDD).  This  is  meeting  on  March  13, 1986,  lo  begin  w''h  its  specifications,  musi  comply 

no.  a  toll-free  number.  This  final  rule  is  development  of  MGRAD  provisions  for  with  the  accessibility  requirements  of 

av.3ilable  on  cassette  at  the  above  ;  1190.34  and  to  work  with  the  four  5  119031,  New  construction,  or 

address  for  persons  with  visual  standard-setting  agencies  in  that  eflorl.  incorporate  the  features  listed  in 

impairments.  The  resulting  working  group  also  J  1190.33(c).  Alterations.  It  further 

SUPPLEMEKTARY  INFORMATION:  included  representatives  of  the  requires,  where  buildings  complying 

Departmenlof  Justice,  whose  member  of  with  both  55  1190.31  and  1190.33  are 

A.  Background  ^^^  g^^^j  ^.^^  ^^jj  chauperson  of  the  available,  that  reasonable  preference  be 

The  Architectural  and  Transportalion  Board's  Slandards  Committee.  The  given  to  buildings  offered  for  lease  that 

Barriers  Compliance  Board  (ATBCB)  Slandards  Committee  approved  the  meet  the  requirements  for  new 

was  established  by  section  502  of  the  resulting  proposal  a.  its  meeting  on  construction.  This  recognizes  that  other 

RehabiUtalion  Act  of  1973,  as  amended  November  18. 1986.  The  Board  approved  requiremenU  such  as  location  may 

(Pub  L.  93-112.  29  use.  792)  to  insure  .he  proposal  on  November  19. 1986  and  override  the  marginal  increase  in 

compliance  with  standards  prescribed  i.  was  published  on  February  11, 1987  accessibihty  that  a  building  meeting 

pursuant  to  the  Architectural  Barriers  (62  FR  4352)  new  construction  slandards  might 

Act  of  1968.  as  amended  (Pub  L  90-480.  The  February  11. 1987  notice  of  afford,  compared  to  a  building  meeting 

42  U.S.C.  4151  et  seq  )  (the  Act).  The  Act  proposed  rulemaking  also  proposed  the  requirements  for  alterations, 

is  intended  to  insure  .hat  certain  provisions  that  would  have  completed  Subsection  (b) 

buildmgs.  including  leased  buildings,  another  reserved  section  of  MGRAD, 

financed  with  Federal  funds  are  i  1190.190,  regarding  detectable  warning  Since  facilities  available  for  leasing 

designed,  constnicled.  and  altered  In  surfaces  that  may  be  used  as  warnings  by  the  Federal  Government  (other  than 

accordance  with  standards  issued  by  for  visually  impaired  persons.  On  those  designed  and  constructed  lo  meet 
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Federal  standards)  are  limited  to  the 
building  stock  m  a  given  locality  that  is 
offered  on  the  market  at  that  particular 
time,  there  may  be  cases  where  so  spac;? 
13  offered  fur  lease  that  meets  either 
5  1190.31  or  5  1190.33.  To  cover  those 
situatjona.  S  n90.34(b]  establishes 
minimum  guidelines  and  requirements 
that  must  be  met  by  making  alterations 
to  the  space  before  U  can  be  occupied. 

One  comment  from  a  Federal 
Department  staled  that  more  liberal 
provisions  are  necessary  in  order  for 
Federal  agencies  to  continue  operations 
in  certain  small  rural  communities 
where  accessible  leased  buildings  are 
not  available.  In  developing  the  rule,  the 
ATBCB  was  cognizant  of  the  difficullies 
of  Federal  agencies  in  securing 
accessible  leased  facilities  in  certain 
communities  and  drafted  the  proposed 
rule  accordingly.  The  proposed  rule 
pro\ided  in  J  1190. 34[b}  that,  in  many 
cases,  buildings  not  otherwise  In 
compliance  with  the  minimum 
requirements  set  forth  elsewhere  in 
MGR,AD  would  nonetheless  be 
a-ceptable  provided  certain  accessible 
features  were  present.  The  proposed 
rj!e  also  included,  in  S  1190.34[g). 
exceptions  that  should  help  to  address 
rh:3  concern  in  some  instances  Finally, 
Federal  Departments,  agencies,  or 
mstruroentalities  which  are  unable  to 
secure  leased  facilities  that  meet  these 
requirements  may  apply  (o  the 
appropnate  standard  setting  agency,  as 
provided  in  24  CFR  40  5  (IfUD).  USPS 
Handbook  RE-4.  (51  FR  13122).  41  CFR 
101-19  605  fCSA)  or  DOD  Construction 
Cnteha  DOD  42ro.lM  [5/8/1983).  for  a 
waiver  or  modification  of  standards.  In 
light  of  the  foregoing,  the  Board  has  not 
amended  the  rule  in  response  to  this 
comment. 

The  requirements  in  subsection  (b) 
assure  that  accessible  routes  are 
provided  to  those  spaces  where  the 
principal  functions  are  earned  out  and 
to  certain  building  features— toilet 
rooms  and  parking  areas — where  such 
features  are  determined  to  be  necessary 
for  access  to  and  use  of  the  building  or 
facility  These  requirements  in 
subsection  [b]  are  intended  to  permit 
leased  space  to  have  an  accessible  route 
to  public  activity  areas,  public  toilets. 
and  other  elements  necessary  for  public 
access  lo  or  use  of  the  space  which  are 
different  from  the  accessible  route  to 
other  areas  such  as  those  used  by 
employees. 

One  comment  found  confusing  the 
statement  in  §  1190.34fbl(l)  that 
separate  accessible  routes  may  be 
provided  to  areas  serving  different 
users  In  response,  the  following 
clarification  is  offered.  The  intent  of  this 


subsection  is  to  avoid  requirements  for 
accessible  routes  unnecessary  in  light  of 
the  nature  of  the  facility  and  which,  in 
all  likelihood,  would  serve  no  useful 
purpose  to  any  disabled  person  in  most 
cases.  For  example,  in  a  leased 
government  bookstore  with  a  retail 
outlet  patronized  by  the  public  and  a 
separate  workronm  for  processing  mail 
orders  for  employees  only,  there  would 
have  to  be  an  accessible  route  to  the 
workroom  for  employees  and  an 
accessible  route  to  the  retail  outlet  (or 
the  public.  There  is  no  requirement  for 
an  accessible  route  from  the  retail  outlet 
to  the  workroom  since  there  is  no 
occasion  for  the  pubUc  to  enter  the 
workroom.  However,  accessible  routes 
would  be  required  for  members  of  the 
public  lo  gam  access  to  any  other  areas 
of  the  building  necessary  for  public  use 
such  as  restrooms.  if  provided  to  (he 
public  and  the  means  of  access  lo  other 
public  areas  (e.g..  elevators).  This 
Bubsection  is  not  intended  to  require  an 
accessible  route  between  public  use  and 
other  activity  areas,  where  the  different 
areas  are  intended  to  be  kept  separate. 

Subsection  (b)  also  specifies  the 
minimum  number  of  accessible  toilet 
rooms  that  must  be  provided  based  on 
the  number  and  locations  of  toilet  rooms 
in  the  building  or  facility.  Two 
mndifications  have  been  made  to 
§  1190.34fb)(2)(i)  to  clarify  the  Boards 
intent  with  regard  to  the  requirements 
for  accessible  tnijets  A  new 
S  1190.34(b)(2)(i)(B)  has  been  substituted 
for  the  paragraph  so  denominated  in  the 
proposed  rule.  A  new 
5  1190,34(b|(2Ki)(Cl  has  also  been  added 
in  the  final  rule  The  effect  of  these  two 
new  provisions  is  to  make  !t  clear  that  in 
a  leased  building  providing  only  one 
toilet  per  sex.  one  accessible  toilet  per 
sex  or  one  accessible  miisex  toilet  must 
be  provided. 

This  subsection,  moreover,  is  not 
intended  to  retjuire  accessible  toilet  or 
other  facihties  to  be  provided  where  the 
intended  use  of  the  facility  does  not 
require  such  facilities  to  be  provided  for 
non-handicapped  persons.  In  post 
offices,  for  example,  where  the  work 
area  and  pubhc  retail  areas  are  typically 
kept  separate,  and  typically  only  the 
employees  are  provided  with  toilet 
facihties.  this  subsection  does  not 
require  that  the  public  be  provided  with 
either  a  toilet  in  the  public  areas  or  an 
accessible  route  to  the  employee  toilet. 
An  accessible  toilet  and  an  accessible 
route  to  that  toilet  are  required, 
however,  if  there  is  a  public  toilet. 

The  rule  applies  to  buildings, 
facilities,  or  portions  thereof  leased  by 
the  Federal  Government.  If  a  portion  of 
a  building,  such  as  a  third  floor,  is 


leased,  the  rule  requires  an  accessible 
route  from  an  accessible  entrance  to  (he 
building,  not  just  from  the  entrance  lo 
the  third  floor 

Subsection  1190.34(b)i4)  requires  that 
consideration  be  given  to  providing 
certain  other  accessible  spaces  or 
features  complying  with  appropriate 
MCRAD  sections.  This  is  cunsisteni 
with  38  CFR  1190  33lc)l6)  except  with 
regard  to  parking.  One  comment  stated 
that  the  proposed  provisions  regarding 
parking  Facilities  are  inadequate 
because  they  are  limited  to  cases  In 
which  such  facilities  are  addressed  in 
lease  agreements  and  parkmg  is  seldom 
addressed  m  leases.  In  fact  Federal 
teases  are  generally  not  silent  on 
parking  facilities.  Therefore,  no  change 
has  been  made  in  this  provision. 

The  intent  of  this  provision  Is  lo 
parallel  the  approach  lo  providing 
accessible  parkmg  taken  in  the  new 
construction  provisions  of  MGRAU. 
Those  provisions  state  in  {  119031  (b)(1], 
with  respect  to  new  construction,  that  if 
parking  is  provided  to  the  public  or 
vi&itors,  accessible  parking  must  be 
provided.  To  require  accessible  parking 
spaces  in  leased  facilities  where  other 
parking  is  not  provided  for  under  the 
lease  would  impose  a  heavier  burden  on 
leased  property  than  MCRAD  requires 
for  new  construction.  It  is  not  the  intcni 
of  this  provision  (o  require  Federal 
tenants  to  make  special  arTangemen(s 
for  accessible  parking  where  no  parking 
whatsoever  is  provided.  However, 
where  parking  is  provided  for  under  a 
lease,  or  where  il  is  otherwise  available 
as  in  the  case  of  a  Federal  tenant  in  a 
shopping  center,  parking  and  passenger 
loading  zones  complying  with  ft  1190.60 
should  be  provided  lo  the  extent 
feasible. 

SubsecUons  (cj  and  (dj 

Subsection  1190.34(c)  provides  thai 
when  leased  apace  is  subsequently 
altered,  the  alterations  are  required  to 
comply  with  S  119033.  Alterations. 
Similarly.  {  1190.34(d|  provides  that,  if 
leased  space  is  mcreaaed  by  the 
construction  of  an  addition  which  is  also 
leased  by  the  Federal  Government  the 
addition  must  be  constructed  in 
accordance  with  S  1190.32.  Additions. 

Subsection  (e) 

Section  1190.34(e)  permits  space  lo  be 
leased  without  further  alteration  if  it 
meets  pasi  or  present  state  or  local 
access  codes  or  the  standards 
recommended  by  the  American  National 
Standards  Institute  (ANSI)  A117  1,  and 
provides  features  required  by  S  1190.34. 
The  purpose  of  this  provision  is  to  allow 
buildings  which  already  have  the 
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features  needed  for  accessibihty  to  the 
proposed  area  to  be  leased  as  is.  even 
though  the  building  may  not  comply  in 
one  respect  or  another  with  the  present 
federally  prescribed  way  of  achievmg 
the  goal  of  accessibility  There  are  many 
buildings  of  relatively  recent 
construction  which  were  privately 
designed  and  constructed  in  accordance 
with  ANSI  Alir  1  or  with  state  or  local 
building  codes,  which  are  generally 
consistent  with  or  identical  to  standards 
recommended  by  ANSI.  Thus,  the  rule 
permits  the  leasing  of  space  that 
complies  with  other  codes  and  that 
provides  the  accessibility  features 
required  by  the  rule,  even  though  the 
space  may  not  meet  all  of  the  technical 
requirements  of  this  rule.  For  example. 
ANSI  A117.1-1961  (R  1971)  ("ANSI"),  a 
standard  currently  in  use  by  one-third  of 
the  states  and  previously  used  by 
several  others,  requires  accessible 
toilets  "with  a  seat  20'  from  the  floor" 
[See.  ANSI  section  5.6.2).  UFAS  4.16.3 
requires  that  accessible  toilets  "shall  be 
17  to  19  in  ■  *  '  measured  lo  the  top  of 
the  toilet  seat."  Leased  space  with 
restrooms  meeting  the  ANSI  toilet  height 
requirement  would  be  permissible  under 
this  rule  notwithstanding  the 
requirement  of  UFAS. 

Subsection  (e)  does  not  however, 
permit  leasing  inaccessible  space  In  a 
building  which  otherwise  met  non- 
Federal  accessibility  requirements 
referenced  in  this  section. 

Several  comments  expressed  a 
concern  about  5  1190.34|e).  This  concern 
also  relates  to  5  1190.34(0-  which 
provides  that  once  a  leased  space  is 
made  accessible,  no  new  accessibility 
alterations  can  be  compelled,  except  for 
alterations  and  additions  covered  by 
5  1190.34  (c)  and  (d).  respectively.  It  is 
argued  that  S  1190.34  (c)  and  (d)  taken 
together  would  perpetuate  inadequate 
standards  of  accessibility  and  bar 
handicapped  persons  from  buildings 
leased  for  Federal  use.  These  comments 
point  to  the  need  for  a  reiteration  of  an 
important  limitation  to  5  1190.34(e). 
which  was  explained  in  the  preamble  to 
the  proposal  and  is  stated  in  the 
regulation  itself.  Subsection  (e)  only 
permits  the  leasing  of  space  conforming 
to  local  codes  or  the  ANSI  standard 
where  such  space  also  provides  the 
accessibility  features  specified  in  this 
section.  For  example,  a  leased  space 
meeting  the  local  code  but  failing  to 
provide  an  accessible  route  from  an 
accessible  entry,  failing  to  provide 
accessible  (oile(  facihties  where  they 
are  provided  to  the  public,  or  faiUng  to 
provide  accessible  parking  where 
parking  is  addressed  in  the  Federal 
tenant's  lease  woud  not  be  in  accord 


with  these  minimum  guidelines.  On  the 
other  hand,  a  leased  facility  meeting  the 
local  code  and  providing  these  features 
would  be  acceptable  even  though  it  may 
deviate  in  minor  respects  from  the 
technical  provisions  of  the  minimum 
guidelines. 

Subsection  (f) 

This  subsection  provides  that  once 
leased  space  is  accessible  or  made 
accessible  under  these  provisions,  no 
new  accessibility  alterations  will  be 
required,  except  where  alterations  or 
additions  covered  by  5  1190.34  (c)  and 
(d)  are  made. 

In  addition  to  the  comment  discussed 
above,  another  comment  addressed  the 
rule  in  \  1190.34(  f)  that  once  a  leased 
building  is  deemed  to  be  accessible 
under  this  section,  it  need  not  be  further 
altered  except  under  certain  specified 
circumstances  This  comment  stated 
that,  in  any  event,  modifications  should 
be  required  if  necessary  m  order  for 
disabled  employees  to  perform  (heir 
duties.  In  the  event  that  a  quaUfied 
handicapped  employee  is  prevented 
from  performmg  his  or  her  duties  as  a 
result  of  being  assigred  to  a  leased 
facility  not  accessible  lo  a  person  with 
his  or  her  special  needs,  legal  recourse 
may  be  available  under  either  section 
501  (29  U.S.C.  791)  or  section  504  (29 
U.S.C.  794)  of  the  Rehabilitation  Act  of 
1973.  Section  501  requires  Federal 
agencies  to  have  affirmative  action 
plans  for  the  hiring,  placement  and 
advancement  of  indiWduals  with 
handicaps  and  section  504  prohibits 
discrimination  in  Federal  programs  on 
the  basis  of  physical  handicap. 

Subsection  (g) 

Exceptions  are  specified  in 
\  1190.34(g|.  The  first  exception  is  for 
cases  where  the  space  is  necessan.-  for 
officials  semcing  natural  or  human- 
made  disasters.  In  such  situations,  space 
generally  musi  be  leased  on  an 
emergency  basis,  without  the 
opportunity  for  planning.  The  second 
exception  is  for  space  leased  for  use  on 
an  intermittent  basis  This  allows 
leasing  of  special  use  spaces,  such  as 
Department  of  Defense  test  sites  that 
may  be  used  as  locations  for  test 
instruments  and  are  visited  only  on  an 
intermittent  basis  to  check  or  service 
such  instruments.  The  third  exception  is 
for  short-term  leases  not  to  exceed 
twelve  months,  which,  for  example, 
occasionally  must  be  obtained  quickly 
on  short  notice,  when  new  leased  space 
does  not  become  available  as  planned 
(such  as  when  a  lease  expires  but 
unanticipated  construction  delays 
prevent  the  planned  occupation  of  new 
space).  As  described  below,  in  response 


to  a  comment  the  final  rule  has  been 
modified  to  provide  that  the  short-term 
lease  may  not  be  renewed  or  extended 
for  more  than  twelve  months.  The 
exception  for  short-term  leases  is 
intended  to  provide  for  continuity  of 
government  operations  until  such  time 
as  space  meeting  Federal  accessibility 
requirements  does  become  available. 

An  additional  exception  is  provided 
for  mechanical  rooms  and  other  spaces 
which  normally  are  not  frequented  by 
the  pubhc  or  by  handicapped  employees 
of  the  occupant  agency  or  which  by 
nature  of  their  use  are  not  required  lo  be 
accessible.  This  exception  also  is 
pro\'ided  under  §  1190.33,  Alterations 
and  S  1190.32.  Additions. 

One  comment  stated  that  these 
exceptions  are  inappropriate  and 
unauthorized  by  the  Rose  decision  cited 
in  a  preceding  section  The  Rose 
decision  determined  that  certain  leased 
facilities  are  covered  by  the  Act.  The 
ATBCB's  authority  lo  issue  minimum 
guidelines  and  requirements  is  pursuant 
lo  section  502(b)(7)  of  the  Rehabilitation 
Act  of  1973.  In  (he  provisions  of  the 
Architectural  Barriers  Act  which  direct 
the  four  standard  setting  agencies  to 
issue  standards.  Congress  clearly 
specified  that  such  standards  were  to 
insure  access  "whenever  possible".  See. 
42  U.S.C.  4152.  4153.  4154,  and  4154a. 
Since  Congress  provided  for  the  exercise 
of  discretion  in  the  promulgation  of  the 
ABA'S  standards,  it  follows  that  some 
degree  of  discretion  was  also  intended 
by  Congress  in  the  promulgation  of  the 
minimum  guidelines  and  requirements 
for  those  standards. 

The  comment  expressed  concern  that 
Lhe  exception  for  properly  leased  on  an 
"intermittent  basis"  lacks  clarity.  TTiis 
exception  is  intended  to  cover  a  narrow 
class  of  special  circumstances.  For 
example,  the  occasional  leasing  of  a 
specially  equipped  university  laboratory 
for  a  short-term  research  project  would 
qualify  as  a  special  use.  Similarly,  the 
leasing  of  an  automotive  p^o\^ng 
grounds  to  test  a  piece  of  military 
equipment  would  be  an  intermittent  use. 
The  leasing  of  space  in  a  shopping  mall 
for  a  seasonal  mail  handling  facilily  for 
the  holiday  season  would  be  an 
"intermittent  basis"  lease.  In  applying 
this  exception,  (he  .ATBCB  expects 
agencies  to  weigh  such  factors  as  the 
special  need  for  the  facility  in  question, 
the  duration  of  the  lease,  whether  the 
lease  has  been  renewed  or  extended,  the 
whether  the  need  for  the  facility  is 
predictable  and  recurring. 

The  comment  also  expressed  the 
concern  that  the  exception  for  short- 
term  (less  than  one  year)  leases  would 
be  abused  by  agencies  seeking  to 
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circumvent  accessibility  reqiiirements 
by  d  succession  of  short-term  leases  for 
the  same  facility.  In  response,  the 
ATBCB  has  amended  5  1190,34(^1(11(1111 
\o  provide  that  such  a  short-term  lease 
rr.dv  only  be  renewed  or  extended 
where  necessary,  for  example  due  to 
c  jnstrjction  delays,  for  up  lo  12  months. 

Another  comment  ob)ected  to 
§  1190.34lg)(2]  which  excludes  from 
Hccessibiiity  requirements  mechanical 
moms  and  other  places  in  leased 
buiidinRS  not  frequented  by  the  public  or 
disabled  employees  or  which  by  their 
nature  are  not  required  to  be  accessible. 
Thf?  comment  states  that  this  provision 
r  'uld  lead  lo  diacnmindtor>'  situations. 
The  provision  merely  implements 
L-jr.i^Ldge  of  similar  effect  in  the  Act's 
d-i-f  r.;'ion  of  "building",  which  Includes 
sr.y  buildins  or  factUty  "the  intended 
use  for  which  either  will  require  that 
such  budding  or  facdity  be  accessible  to 
the  public,  or  may  result  m  employment 
cr  residence  therein  of  physically 
handicapped  persons  '   *   *"  42  U.S.C 
4151.  Morpovpr.  as  noted  previously, 
section  504  prohibits  discrimination 
against  qualified  handicapped  persona. 

D.  Other  Information 

This  fmal  rule  has  been  submitted  to 
the  Office  of  Management  and  Budget 
and  reviewed  under  procedures 
established  m  Executive  Order  12291. 
The  ATBCB  has  determined,  as  required 
by  the  National  Environmental  Policy 
Act  of  1969.  42  U.S.C.  4332.  that  the 
proposal  will  not  have  any  significant 
impact  on  the  environment.  This  rule 
does  not  constitute  a  "major  rule"  as 
that  term  is  defined  m  section  t(bl  of  the 
Executive  Order  12291  on  Federal 
Regulations,  With  regard  to  S  1190.34, 
both  the  L'nited  States  Postal  Service 
and  the  General  Services 
Administration,  the  two  agencies  which 
issue  standards  covering  the  majority  of 
the  buildings  currently  leased  by  the 
Federal  Government  that  are  subject  to 
the  Architectural  Barriers  Act.  already 
have  standards  governing  accessibility 
of  leased  buildings  which  m  their  view 
impose  costs  substantially  equivalent  to 
any  impact  of  the  proposed  rulemaking. 

Pursuant  to  the  provisions  of  5  L'.S.C. 
605(b)  (the  Regulatory  Flexibility  Act), 
the  ATBCB  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities- 
List  of  Subjects  in  36  CFR  Part  1190 

Bvuldings.  Handicapped,  Leasing. 

Accordingly.  36  CFH  Part  1190  is 
amended  as  set  forth  below. 


By  vole  of  th«  Board  on  May  11.  If^Bfi. 
WiUum  |.  Toogys. 

Choir.  Architectural  ai\d  Transportation 
Barriers  Compliance  Board. 

36  CFR  Part  1190  is  amended  as 
follows; 

PART  1190— MINIMUM  GUIDELINES 
AND  REQUIREMENTS  FOR 
ACCESSIBLE  DESIGN 

1.  The  authority  citation  for  Part  1190 
continues  to  read  as  follows: 

Authority:  Section  502(b]  of  the 
Rehabilitation  Act  of  1B73  (29  U.S.C 
792(b)(^])<  as  amended  by  the  Rehabiliiatian, 
Comprehensive  Services,  and  Oevelopmentat 
Disabilities  Amendments  of  197B  [Pub.  L  95- 
602).  92  Stat.  2979.  and  the  Rehabititalion  Act 
Amendments  of  1986  (Pub.  L  99-506). 

2.  The  Table  of  Contents  is  revised  by 
(1)  removing  the  word  '[Reaerved)" 
after  5  1190.34  in  Subpart  C  and  adding 
in  its  place  the  words,  "Accessible 
buildings  and  facilities:  Leased", 

3.  Section  1190.34  is  amended  by 
removing  the  word  "[Reservedl"  and  all 
that  follows  and  adding  in  lieu  thereof 
the  Following  pruvisiuns: 

$  1 190.34    Accesslbl*  bulMln^  and 
faclHttes:  LraMd. 

(a]  Buildings  or  facilities  or  portions 
thereof  leased  by  the  Federal 
Government  shall  comply  with 

S  1190,31.  New  construction,  or  fthal) 
incorporate  the  features  listed  in 
S  1190.33{cl.  Alterations.  Where  both 
types  of  buildings  are  available  for 
leasing,  reasonable  preference  must  be 
given  to  buildings  or  facilities  complying 
with  1 1190.31,  New  construction. 

(b]  If  space  complying  with  paragraph 
(a)  of  this  section  is  not  available,  apace 
may  be  leased  only  if  the  space  meets, 
or  is  altered  to  meet,  the  following 
conditions: 

(1)  At  least  one  accasBible  route  is 
provided  from  an  accessible  entrance 
complying  with  9  1 190, 120.  Entrances,  lo 
those  areas  in  which  the  principal 
activities  for  which  the  building  or 
facility  was  leased  are  conducted. 
Separate  accessible  routes  may  be 
provided  lo  areas  serving  different 
groups  of  users  (e  g,.  the  public, 
employees). 

(2)  The  accessible  route  shall  comply 
with  the  requirements  of  %  1190.50, 
Walks,  floors,  and  accessible  loules. 
and  provide  access  lo  whatever 
accessible  facilities  are  either  required 
or  provided,  such  as  accessible  toilets. 

(i)  Toilet  facilities,  to  the  extent 
required  for  the  ready  intended  use  of 
the  building  or  facility,  shall  be  provided 
as  follows — 

(A)  Where  more  than  one  toilet  for 
each  sex  is  provided  in  a  building  or 


facility,  at  least  one  toilet  facility  which 
complies  with  \  1190,150.  Toilet  and 
bathing  facilities,  shall  be  provided  for 
each  sex  on  each  floor  having  toilets,  or 

(B)  In  a  building  or  facility  providing 
only  one  toilet  for  each  sex,  either  one 
unisex  toilet  or  one  toilet  for  each  sex 
complying  with  }  1190.150  shall  be 
provided;  or 

(C|  In  a  building  or  facility  where  only 
one  toilet  is  provided,  one  unisex  toilet 
complying  with  $  1190.150  shall  be 
provided. 

(ii)  Parking  facilities,  if  a  parking  area 
is  included  within  the  lease,  shall  be 
provided  complying  with  5  1190.60. 
Parking  and  passenger  loading  zones,  to 
the  extent  feasible. 

(3)  Where  an  agency  determinefl  that 
an  area  does  not  require  the  provision  of 
toilets  or  parking  facilities  for  the  users 
or  occupants  of  that  area,  nothing  in  this 
section  shall  be  construed  to  require  the 
provision  of  any  such  facilities. 

t4|  Consideration  shall  be  given  to 
providing  accessible  elements  and 
spaces  in  each  altered  building  or 
facility  complying  with: 

(i)  Section  1190.160  Drinking  fountains 
and  water  coolers; 

111)  Section  1190.180  Alarms; 

|iii)  Section  1190-210  Telephones; 

(iv)  Section  1190.220  Seating,  tables, 
and  work  surfaces; 

(v)  Section  1190.230  Assembly  areas; 
and 

(vi)  Section  1190.240  Storage. 

(c)  If  space  teased  in  accordance  with 
the  requirements  of  paragraph  (a)  or  (b) 
of  this  section  is  subsequently  altered, 
then  the  alterations  shall  comply  with 
the  requirements  of  \  1190.33. 
Alterations. 

(d)  If  space  leased  in  accordance  with 
the  requirements  of  paragraph  (a)  or  (b) 
of  this  section  is  increased  by 
construction  of  an  addition,  the  addition 
shall  comply  with  %  1190  32,  Additions, 
to  the  extent  it  is  leased  by  the  Federal 
Government. 

(e)  If  leased  space  at  the  time  of 
leasing  meets  past  or  present  state  or 
local  codes  or  the  recommended 
standards  of  the  Amencan  National 
Standards  Institute  (ANSI)  AU7.1  for 
accessibility  to  physically  handicapped 
people,  and  provides  the  features 
required  by  this  section,  the  space  may 
be  used  as  is  or  altered  to  comply  with 
the  technical  requirements  of  paragraph 
(a)  or  (b)  of  this  section 

(f)  Once  leased  space  m  an  existing 
building  IS  accessible  or  is  made 
accessible  hereunder,  no  new 
accessibility  alterations  shall  be 
required  under  this  subpart  except 
where  alterations  or  additions  are  made 
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to  the  building  which  are  covered  by 
paragraphs  (c)  and  (d)  of  this  section. 

[g]  Exertions.  (Ij  If  no  space 
complying  with  paragraph  la)  ur  [b]  of 
this  section  is  available  for  leasing, 
space  as  available  may  be  leased 
without  alterations 

(i)  U  the  lease  is  necessary  for 
officials  MTvicmg  natural  or  human- 
Dude  disasters  on  an  emergency'  basis; 

III)  If  the  space  is  u8<h)  on  an 
intermittent  basuL  or 

(iii)  If  the  rxTcuparw-y  of  the  space  is 
for  no  more  than  twelve  months.  If 
delays  occur  dnnnjj  fhp  twelve  months. 
the  short  term  lease  may  be  extended 
for  no  more  than  an  addibortal  12 
months. 

f2)  Mechanical  rooms  and  other 
spaces  which  normally  are  not 
frequented  by  the  public  or  employees 
with  handicaps  of  the  occupant  agency 
or  which  by  nature  of  their  use  are  not 
required  to  be  accessible  are  excepted 
from  this  section. 
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DEPAHTMCMT  OF  DtFEMSE 
48  CFR  Parts  732  and  252 

Departrntm  ol  Defense  Federal 
Acquisition  Regulation  Supplement; 
Progress  Payments 

AOENCV:  Department  of  Defense  fDOD] 

Acnoie  fntcrira  rule  and  request  for 

i.;omment8. 

SUMMARY:  The  interim  rule  revises 

progress  pajmient  rates  on  defense 

contracts  lo  the  levels  currently 

provided  m  the  Federal  Acquisition 

Regulation. 

EFPccnvt  D*Tt  October  1.  1968. 

COMMENT  DATE:  C^Kiunents  on  the 
1   V nm  rule  shouid  be  submitted  to  the 
iiiidrpss  8ho^vn  below  cm  or  before 
(ir;.>her  14. 1988 


ADONCSS:  Interested  parties  Bhi:Hi)d 
submit  written  coTmnents  to"  Defense 
Acquisirion  Regidatory  Council.  ATTN: 
Mr.  Charles  W  Lloyd.  E.xecutive 
Secrptar\'.  DAR  Council  ODASD  (P)/ 
DARS.  c/o  OASD  [P&L|  (MRSl.  Room 
30138.  The  Pentagon.  Washinjfton,  DC 
20301-3062.  Please  cite  DAR  Coze  88- 
111  in  all  corrrspondcncc  related  to  this 
stib)ec!. 

FOR  FURTHEH  wfosmatiom  comtact 

Mr.  Charles  W.  Uoyd.  Executive 

Sr-crotdP,'.  DAR  Council.  (20^)  697-7286. 


suwtaicirTAiiv  (mfoiimatiok 

A.  Back^vmnd 

lender  Section  gi05  of  the  DoD 
.'Appropriations  Act  of  1987.  Congress 
directed  the  Secrelarj'  of  Defense  to 
lower  progress  payment  rates  not  less 
than  5  percentage  points  Although  not 
legislatively  required  by  Congress,  DOD 
extended  this  reduction  to  defense 
contracts  awarded  In  fiscal  year  1988  as 
well.  The  intenm  rule  returns  progress 
payment  rales  on  defense  conlracla  to 
the  levels  currently  authorized  in  the 
FAR.  Therefore,  the  FAR  progress 
payment  clauses  will  now  be  appHcable 
to  DOD  contracts,  ei^cept  for  contracts 
funded  with  fiscal  year  13B7 
appropriations  which  will  contimje  to 
use  the  existing  DFARS  progress 
pa>'inent  clauses.  Specifically,  the 
interim  mie:  fl)  Raises  the  customary 
progress  payment  rate  for  large 
businesses  from  75  percent  to  80 
percent,  and  raises  the  customary 
progress  payment  rale  for  small 
businesses  from  flO  percent  to  85 
percent:  [2]  adjusts  the  amount  of 
contractor  in\'pstment  required  in  work 
in  process  mveatory  for  contracts  with 
flexible  progress  pajments;  (3)  reduces 
retainage  on  construction  contracts  from 
15  percent  lo  10  percent;  and  (4)  raises 
the  basis  for  payment  on  architect- 
engineer  contracts  from  85  percent  to  90 
percent. 

The  interim  rule  will  become  effective 
on  solicitations  issued  on  or  after 
October  1. 1988:  it  may  also  apply,  at  Ae 
discretion  of  the  contracting  officer,  to 
awards  currently  m  process  if  the 
resulting  contract  will  be  awarded  on  or 
after  Ocloberl.  1988. 

Existing?  contracts  shall  net  be 
modified  to  incrpase  progrpss  payment 
rates,  decrease  retatnage  rates,  or  raise 
the  basis  for  payrcent.  Additionally,  the 
DFARS  proj?res»  payment  claoses  shall 
be  used  only  in  contracts  oWigafing 
fiscal  year  igp7  funds, 

B.  Regulatory  FWxibidity  Act 

The  proposed  chan^  to  DFARS  Part 
232  may  havf  a  significant  economic 
impact  on  a  substannal  number  of  small 
entities  withic  the  meaning  of  the 
Regulatory  Flexibility  Act.  5  U.S  C  801 
ct,  seq..  because  the  projp-tnw  paymenl 
rate  fcir  snuiU  busini'sses  will  be 
increased,  the  retainage  rate  on  militarv 
construction  contracts  will  be  lowered 
and  the  basis  for  a  payment  on 
architect-engineer  contracts  will  be 
increased.  As  Initial  Resulatcry 
Flcxibihty  Analysis  has  been  prepared 
and  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  A  copy  of  the  Initial 
Regulatory  Flexibility  Analysis  has  been 
submitted  to  the  Chief  Counsel  for 


Advocacy  of  the  Small  Business 
.Administration.  A  copy  of  the  IRFA  may 
be  obtained  from  them.  Conunents  are 
invited.  Comments  from  small  entities 
concerning  the  affected  DFARS  Subpari 
will  also  be  considered  in  accordance 
with  section  610  of  the  .^cL  Such 
comments  must  be  submitted  separately 
and  cite  DAR  Cs»e  S8-«ltX)  in 
correspondence. 

C  Paperwork  Reduction  Act 

The  rule  does  not  contain  information 
collection  requirements  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3301  et.  seq. 

D.  Detennioatioo  To  Issue  an  Inlerini 
Rule 

A  delprminatron  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
lo  issue  this  coverage.  This  action  is 
irecessary  in  order  to  prcvide 
appropnate  Rnancing  levels  on  defense 
contracts  based  on  cmrent  inflation  and 
interest  rates  This  action  wiH  permit  the 
Department  of  Defense  to  make  progress 
payments  at  the  same  rates  now 
provided  in  the  FAR. 

List  of  Subjects  in  48  CFR  Parts  23Z  and 

252 

Government  procuremenL 
Cbaries  VV.  Uo^d. 

Eiecuti\-e  Secreiivy.  Defense  A ctjuiSttuMi 
Regulatory  CounaJ. 

Therefore,  48  CFR  Parts  232  and  2S2 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Paris  Z32  and  252  continues  to  read  as 
follows: 

Autboritr  5  U  S.C.  301, 10  U.S  C  220Z  DoD 
DirecUve  500035.  and  IJoD  FAR  SoppiwnetU 

2m  301, 

PART  232— CONTRACT  FINANCING 

2.  Section  232.103  is  revised  lo  refid  as 
follows: 

232.103     ProgrcM  payments  cons&vctlon 


For  DoD  constmctwr  contract  actions 
funded  with  FY  87  approprtafions.  the 
amount  of  relamage  shall  not  exceed  15 
percent.  For  all  other  DoD  construction 
contracts,  the  anxmrt  of  retainage  shall 
not  exceed  10  percent 


232.111    [Ameratodl 

3.  Section  232  111  is  amended  by 
removing  the  period  at  the  end  of 
paragraph  fS-Tl)  and  adding  the  words 
"and  the  contract  is  funded  with  FY  S~ 
appropriations  T^ie  FAR  clause  at 
52.232-5  shall  be  used  far  all  other 
solicitations  and  contracts  for 
construction  when  a  fixed-price  contract 
is  contemplated,":  by  adding  in 
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paras;raph  (S-72)  between  the  word  "in" 
and  the  word  "fixed-pnce"  the  words 
"aolicitationa  and"  and  by  removing  the 
penod  at  the  end  of  paragraph  (S-72) 
and  adding  the  words  "when  the 
contract  is  funded  with  FY  87 
appropriations.  The  FAR  clause  at 
52.232-10  shall  be  used  for  all  other 
solicitations  and  fixed-price  architect* 
engineer  contracts." 

4  Section  232.501-'l  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

232.50 1  - 1     Customary  pro9r«ss  payment 

ratn. 

la)  The  customary  progress  payment 
rate  applicable  to  DoD  contracts 
awarded  to  large  businesses  is  75 
percent  and  80  percent  for  small 
businesses  if  the  contracts  are  funded 
with  FY  87  appropriations  The 
customary  progress  payment  rate  for  all 
other  DoD  contracts  is  80  percent  for 
large  businesses  and  85  percent  for 
smaii  businesses-  The  customary 
progress  payment  rate  applicable  to 
Foreign  Military  Sales  requirements  is 
the  same  as  that  applicable  to  DoD 
requirements.  The  customary  progress 
payment  rate  for  flexible  progress 
payments  is  the  rate  determined  by  use 
of  either  the  CASHII.  CASHIIl  CASHIV. 
or  CASHV  computer  program  as 
applicable  in  accordance  with  the 
requirements  of  232.502-1  (S-71). 

5  Section  232. 502-1  is  amended  by 
revising  paragraphs  (S-71]  [21.  (4),  and 
(7)  of  paragraph  {S-71)  to  read  as 
follows: 

232.502-1     Us«  Of  customary  pro^rass 
paymants. 


(S-71 1    Customary  flexible  progress 

payments. 

(2)  For  flexible  progress  payments, 
cash  needs  are  measured  and  projected 
m  relation  to  investment  underiymg  the 
work,  in  process  inventory  over  the  life 
of  the  contract.  Total  investment  is 
measured  by  a  weighted  average  of  total 
costs  paid  by  the  contractor  to  complete 
performance  of  the  contract.  The 
contractor's  investment  is  the  weighted 
average  of  the  amount  not  paid  by  the 
Government.  DoD.  as  a  matter  of  policy. 
has  concluded  that  a  contractor  should 
retain  at  least  a  20%  investment  in  work 
in  process  inventory  over  the  life  of  the 
contract.  Accordingly,  the  DoD  will 
make  progress  payments  at  a  rate 
(expressed  as  a  whole  number)  that  is 
the  highest  rate  which  yields  a 
corresponding  investment  by  the 
contractor  m  work  in  process  inventory 
of  not  less  than  20^  The  progress 
payment  rate  is  to  be  determined  by  use 


of  the  DoD  Cash  Flow  Computer  Model. 
In  no  event  will  the  progress  payment 
rate  be  greater  than  100%,  or  less  than 
the  uniform,  standard  progress  payment 
rale  that  would  have  been  applied  to  the 
contract  absent  flexible  progress 
payments.  For  any  contracts  funded 
with  FY  87  appropriations,  a  contractor 
must  retain  at  least  a  25%  investment  in 
work  in  process  inventory  over  the  life 
of  the  contract. 


(4)  The  flexible  progress  payment  rate 
shall  be  determined  through  application 
of  the  DoD  Cash  Flow  Computer  Model, 
available  to  contracting  officers  on  the 
COPPER  IMPACT  computer  time 
shanng  network  under  the  computer  (\\b 
name  "CASHV"  For  contracts  funded 
with  FY  87  appropriations,  the  computer 
file  name  "CASHV"  shall  be  used.  The 
model  takes  into  account  key  cash  flow 
factors,  such  as  contract  cost  profile, 
delivery  schedules,  subcontractor 
progress  payments,  liquidation  rates. 
and  payment/reimbursement  cycles. 
Contractors  may  obtain  copies  of  the 
DoD  Cash  Flow  Computer  Model  User's 
Guide  from  the  Defense  Technical 
Information  Center.  Building  5.  Cameron 
Station,  Alexandria,  VA  22314. 
Contracting  officers  shall  not  grant 
contractors  access  to  Government 
leased  COPPER  IMPACT  time  sharing 
computer  network. 

(7)  A  redetermination  of  the  flexible 
progress  payment  rate  shall  be  made 
upon  the  request  of  (he  Government  or 
contractor  if  measurement  of  the 
contractor's  cumulative  investment  in 
work  in  process  inventor)'  using  actual 
and  projected  cash  flow  data  indicates 
an  investment  level  above  22%  or  below 
18%.  The  cash  flow  computer  model  is 
designed  to  generate  a  progress  payment 
rate  that  yields  a  target  investment  of 
20%,  based  on  a  weighted  average. 
Accordingly,  there  should  normally  be 
no  need  to  request  actual  and  projected 
contract  cash  flow  data  unless  dehvery 
schedules  are  revised.  Government 
progress  payment  lag  times  are 
substaniidily  changed  from  those  used 
in  the  establishment  of  the  progress 
payment  rate,  or  substantial  new  work 
(e.g.,  option)  is  added  to  the  contract. 
For  contracts  funded  with  FY  87 
appropriations,  the  investment  range  is 
23%  to  27%.  with  a  target  Investment  of 
25%. 


6.  Section  232502-4  is  amended  by 
revising  paragraphs  (S-71)  through  (S- 
74)  to  read  as  follows. 

232.502-4    Contract  Ctausaa. 


(S-71)     The  contracting  officer  shall 
insert  the  clause  at  252.232-7004. 
Flexible  Progress  Payments,  when  a 
flexible  progress  payment  rale  is  used  in 
the  contract.  If  the  contract  is  funded 
with  FY  8"  appropriations,  the  clause 
shall  be  used  with  its  Alternate  I. 

IS-72)    The  contracting  officer  shall 
msert  the  clause  at  252.232-7007, 
Progress  Payments,  in  lieu  of  FAR  clause 
52.232-16  and  its  Alternates  I  and  11.  as 
applicable,  m  solicitations  and  fixed- 
pnce  contracts  under  which  the 
Government  will  provide  progress 
payments  based  on  costs  if  the  contract 
is  funded  with  FY  87  appropriations.  The 
FAR  clause  at  52.232-16  and  its 
Alternates  I  and  II  shall  be  used,  as 
applicable,  for  all  other  solicitations  and 
fixed-price  contracts 

(S-73)    If  the  contract  is  with  a  small 
business  concern,  the  contracting  officer 
shall  use  the  clause  at  252,232-7007, 
Progress  Payments,  with  its  Alternate  1 
if  the  contract  is  funded  with  FY  87 
appropriations.  The  FAR  clause  at 
52.232-16,  with  its  Alternate  I  shall  be 
used  for  other  fixed-price  contracts  with 
small  business  concerns. 

{S-74)    If  the  contract  Is  a  letter 
contract,  the  contractmg  officer  shall  use 
the  clause  with  its  Alternate  11  if  the 
contract  is  funded  with  FY  87 
appropriations.  The  FAR  clause  at 
52.232-16.  with  its  Alternate  U  shall  be 
used  for  alt  other  letter  contracts. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

7.  Section  252.232-7004  is  revised  to 
read  as  follows: 

252.232-7004    R«ilb4«  Proyres*  Paymanls. 

As  prescribed  at  232.502-4(S-71). 
insert  the  following  clause: 

Flexible  Progress  Payments  <Oct  1988) 

Thia  contract  is  subit-ct  to  flttible  progress 
pa>'Tnenl  procedures.  The  progress  paymeni 

rale  of  Ihis  contract  is '*.  and  this 

perceniaffe  applies  in  lieu  of  the  uniform. 
standard  progress  paymeni  rate  and 
liciuldation  rate  of  the  "ProgresB  Paymenti" 
clause.  The  progress  payFient  rate  of  this 
contract  was  determined   ly  the  DoD  Cash 

Flow  Computer  Mf>del.  (dated ].  using 

twenty  percent  \2tT^]  as  the  tarRcted  rale  for 
the  Contractor's  investrpent  (as  a  weighted 
average  of  costs)  in  its  work  tn  process 
Inventory  over  the  life  of  the  contract  If 
actual  and  protected  cash  flow  data 
generated  during  performanre  of  this  contract 
reveal  that  the  progress  payment  rnle  will 
result  in  an  investment  in  work  in  process 
inventory  by  the  Contractor  in  excess  of 
twenty-two  percent  (22%)  or  less  ttian 
ei^jileen  percent  (18%).  the  progress  pa>TnenI 
rate  shall  be  determined  t)y  using  the  DoD 
Ciish  Flow  Computer  Model,  Unless  it 
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contained  an  error,  the  version  of  the  DoD 
Cash  Flow  Computer  Model  that  was  used 
initially  in  this  contract  will  be  used  for  any 
redeiermination  permitted  by  this  clause.  In 
no  event  will  the  progress  payment  rate  be 
less  than  the  uniform,  standard  progress 
paymeni  rale  that  would  have  applied  to  this 
contract  absent  flexible  progress  pa>Tiienl 
procedures,  and  in  no  event  will  the  progress 
paymeni  rale  be  greater  than  one  hundred 
percent  (100%).  (End  of  clause.) 

Alternate  I  ( 1988)  If  thti  contract  is 

funded  with  FY  87  appropriations,  change 
twenty  percent  {W%\  to  twenty-five  percent 
(25%),  change  twenty-two  percent  |22%)  to 
twenty-seven  percent  127%),  and  change 
eighteen  percent  [\e%]  to  twenty- three 
percent  (23%). 

[FP  Doc  HH-2089e  Filed  9-13-68.  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

5QCFR  Pari  661 

i  Docket  No.  80482-80621 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington.  Oregon,  and 
California 

AGENCY:  Niitionai  Marine  Fisheries 
Scnice  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  inseason  adjustment. 

summary:  NOAA  announces  an 
adjustment  to  recreational  ocean  salmon 
management  measures  in  the  subarea 
from  Trinidad  Head  to  Punta  Gorda. 
California.  This  adjustment 
reestablishes  a  daily  bag  limit  of  two 
salmon  of  any  spcciets  and  removes  a 
current  gear  restriction  so  that  there  is 
no  limit  to  the  number  of  lines  that  a 
person  may  use  while  recreationally 
fishing  ofi  California.  The  Director. 
Northwest  Region.  NMFS  (Regional 
Director),  has  determined  that  this 
adjustment  is  necessary  to  restore  the 
management  measures  for  the 
recreational  fishery  in  this  subareal  to 
preseason  condition.  This  action  is 
intended  to  allow  maximum  harvest  of 
coho  and  chinook  salmon  in  the 
subareal  from  Trinidad  to  Punta  Gorda. 
EFFECTIVE  DATE:  This  inseason 
adjustment  to  recreational  management 
measures  in  the  exclusive  economic 
zone  (EEZ)  from  Trinidad  Head  to  Punta 
Gorda.  and  from  Horse  Mountain  to 
Point  Delgada.  Cahfomia.  is  effective  at 
(JOOl  hours  local  time.  September  12, 
1986.  Comments  on  this  action  will  be 
received  through  September  27, 198fl. 
ADDRESSES:  Comments  may  be  mailed 
'■o  RoiUnd  .'\  Schmitten.  Director, 
Northwest  Region.  NMFS.  7600  Sand 


Point  Way  NE..  BIN  C15700.  Seattle,  WA 
98n&-0070;  or  E.  Charles  FuUerton. 
Director,  Southwest  Region.  NMFS,  300 
S-  Ferry  Street.  Terminal  Island,  CA 
90731-7415  Information  relevant  to  this 
notice  has  been  compiled  in  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  the  office  of  the 
NMFS  Northwest  Reg;onal  Director. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L  Robinson  at  206-526-6140,  or 
Rodney  R.  Mclnnis  at  213-514-6199. 

SUPPL£MENTARY  INFORMATION: 

Regulations  governing  the  ocean  salmon 
fisheries  are  codified  at  50  CFR  Part  661. 
Management  measures  for  1988  were 
effective  on  May  1,  1988  (53  FR  16002. 
May  4, 1988).  The  recreational  fishery 
for  all  salmon  species  in  the  area  from 
the  Orford  Reef  Red  Buoy.  Oregon,  to 
Horse  Mountain,  California,  began  on 
May  28,  1988,  and  was  adiiutted  by 
notice  on  luly  12, 1988  (53  FR  26599.  July 
14. 1988)  by  reducing  the  daily  bag  limit 
from  two  salmon  of  any  species  to  one 
salmon  of  any  species.  The  notice  of  July 
12  also  provided  that  no  person  may  use 
more  than  one  rod  and  line  while 
recreationally  fishing  in  the  area  from 
the  Oregon-California  border  to  Point 
Delgada.  California  (40'01*24'  N.  lat.). 
This  fishery  for  Orford  Reef  Red  Buoy  to 
Horse  Mountainis  scheduled  to  end 
September  11. 1988.  and  the  inseason 
adjustment  (53  FR  26599.  July  14. 1988) 
will  continue  to  have  effect  in  the 
designated  areas. 

Since  the  subarea  from  Trinidad  Head 
to  Punta  Gorda  is  within  the  larger  areas 
of  Orford  Reef  Red  Buoy,  Oregon  to 
Horse  Mountain.  Cahfomia.  and  the 
area  from  the  Oregon-California  border 
to  Point  Delgada,  restrictions  from  this 
earlier  inseason  adjustment  apply  to 
recreational  fishery  for  all  safinon 
species  in  the  subarea  from  Trinidad 
Head  to  Punta  Gorda.  California.  The 
fishery  in  the  subarea  from  Trinidad 
Head  to  Punta  Gorda  begins  on 
September  12  and  will  continue  through 
Septt?mber  30,  1988  (53  FR  16010,  May  4. 
1988).  This  fishery  is  not  governed  by 
quotas.  In  order  to  allow  maximum 
harvest  of  coho  and  chinook  salmon  in 
the  subarea,  from  Trinidad  Head  to 
Punta  Gorda  it  is  necessary  to  change 
the  inseason  daily  bag  limit  and  gear 
restrictions,  established  in  the  notice  of 
July  12  and  restore  the  preseason 
regulations,  which  provide  for  a  two  fish 
daily  bag  limit  and  no  limit  on  the 
number  of  lines  which  may  be  used. 

The  one-rod  limit  aUo  changed  in  the 
area  between  Horse  Mountain  and  Point 
Delgada  for  the  recreational  fishenr', 
which  is  continuing  in  the  area.  This 
area  is  part  of  the  larger  area  from 


Horse  Mountain  to  the  \JS.44exico 
border. 

Therefore,  NOAA  issiies  this  notjce  to 
adjust  the  recreaticKial  salmon  fiahery  in 

the  EEZ  from  Trinidad  Head  to  Punta 
Gorda.  and  Poirrl  Delgada.  CaWomia.  by 
increasmg  the  recreauonal  daily  bag 
limit  to  two  salmon  of  any  species  and 
modif>'ing  the  gear  restriction  such  that 
there  is  no  limit  to  the  nomber  oi  Imes 
that  a  person  may  use  while 
recreationally  fishing  off  California, 
effective  at  0001  boors  local  time. 
September  12,  1988.  The  cne-rod  limit  is 
also  lifted  in  the  area  between  Horse 
Mountain  and  Point  Delgada  for  the 
recreational  fishery,  which  is  continumg 
in  that  area.  This  notice  does  not  apply 
to  other  fisheries  which  may  be 
operating  in  other  areas. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council  and  the  California 
Department  of  Fish  and  Game  regarding 
this  inseason  adjustment  to  the 
recreational  fishery.  The  State  cf 
California  will  manage  the  recreational 
fishery  in  State  waters  adjacent  to  this 
area  of  the  EEZ  m  accordance  with  this 
Federal  action. 

Any  delay  in  taking  this  action  would 
result  in  failure  to  maximize  the 
allowable  harvest  of  coho  and  chinook 
salmon.  Because  of  the  need  for 
immediate  action,  the  Secretary  of 
Commerce  had  determined  that  good 
cause  exists  for  this  notice  to  be  issued 
without  affording  a  prior  opportunity  for 
public  comment.  Therefore,  public 
comments  on  this  notice  will  be 
accepted  for  15  days  after  the  efTective 
date,  through  September  27.  1988. 

Federal  regulations  at  50  CFR 
661.21[b)(l)(iiiH'v)  authorize  changes  in 
recreational  bag  limits  and 
establishment  or  modification  of  gear 
restrictions  if  certain  findmga  are  made 
as  descnbed  in  the  appendix  to  50  CFR 
Part  661.  Section  lU.B.  Accordmgly.  the 
Regional  Director  has  determined  this 
inseason  adjustment  is  consistent  with 
fisher>'  regimes  established  by  the  U.S  - 
Canada  Pacific  Salmon  Commission. 
ocean  escapement  goals,  conservation 
of  the  salmon  resource,  any  adjudicated 
fishing  rights,  and  the  ocean  allocation 
scheme  in  the  FMP.  This  inseason 
adjustment  is  based  on  consideration  of 
the  amount  of  recreational  catch  of  coho 
and  chinook  salmon  and  recreational 
effort  in  the  area  to  date,  the  estimated 
average  daily  catch  per  recreational 
fisherman,  and  the  predicted 
recreational  fishmg  effort  for  the  area  to 
the  end  of  the  scheduled  season. 
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Other  Matter; 

This  action  i3  authorized  by  50  CFR 
661,21|b|(l)finHiv)  and  is  in  complianc 
with  Execunve  Order  12291 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing.  Indians. 

Authority:  16  U  S,C,  1801  et  seq. 

Dated  September  9  lasfl 
Ann  D  Terbusli. 

Acting  Director  of  Office  Fisheries. 
Consen'otioo  and  Management.  Sational 
Marine  Fisheries  Service 
[FR  Doc.  B&- 20*12  Filed  9-9-m.  4  15  pm| 
BtUJiM  COOC  3S10-»-« 


Proposed  Rules 


Federal  Register 
Vol.  53.  No.  17B 
Wednesday.  September  14.  1988 


This    section    of   ihe    FEDERAL    REGISTER 
contams    notices   to    the    public    o1    the 
proposed   issuance   ot   njtes  and 
regulations    The   purpose    ot   these   notces 
ts    to   give    interested   persons   an 
opportunity   lo   participate   in   the  njle 
making  pnof   to  the  adoption  ot  the  final 
rules. 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  204 

Employment  Relation 

agency:  R.iilroad  Retirement  Board. 
ACTION:  Proposed  rule. 


summary:  The  Railroad  Retirement 
Board  (Board)  proposes  to  revise  Part 
204  of  Its  regulations  by  removing 
obsolete  material,  simplifying  the 
language  therein,  and  by  adding 
dermitions  of  employment  relation  in 
connection  with  certain  subjects  which 
are  not  in  the  current  regulations. 
Addition  of  those  references  should 
render  the  explanation  of  employment 
relation  in  Part  204  complete. 
DATE:  Comments  must  be  received  by 
October  14.  1988. 
ADDRESS:  Secretan,'  to  the  Board. 
Rdilroad  Retirement  Board.  644  Rush 
Street.  Chicago,  Illinois  60611 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  W,  Sadler.  General  Attorney 
Railroad  Retirement  Board.  844  Rush 
Street.  Chicago.  Ilhnois  60611.  (312)  751- 
4513  [t-TS  386-^5131. 
SUPPl^MENTARY  INFORMATION:  Section 
3(i)(l)  of  the  Railroad  Retirement  Act 
(Act)  provides  that  in  determining  years 
of  service  only  years  subsequent  to  1936 
are  counted  However,  section  3(i)(3) 
provides  that  an  mdivdual  who  has  less 
than  30  years  of  post-1936  ser\'ice  may 
have  his  service  prior  to  1937  counted  so 
as  lo  be  credited  with  30  years  of 
service  if  he  was  actually  working  for  a 
railroad  employer  on  Augsut  29.  1935.  or 
was  in  an  employment  relation  with 
such  an  employer  on  that  date,  Semce 
by  an  individual  to  a  local  lodge  or 
division  of  a  railway  labor  organization 
is  creditable  under  the  Act  only  if 
preceded  by  at  tua!  service  or  an 
employment  relation  (o  a  railroad  on  or 
after  August  29,  1935  (see  Part  203  of  this 
chapter).  Present  Part  204  defines 
employment  relation  for  purposes  of 
crediting  prior  service  and  for 
establishing  that  service  to  a  local  lodge 


or  division  of  a  railway  labor 
organization  is  creditable  under  the  Act. 
These  provisions  are  extremely  detailed. 
The  Board  proposes  to  remove 
unnecessary  detail  in  these  provisions 
and.  thus.  Part  204  will  become  clearer 
and  easier  to  use. 

An  employment  relation  is  also 
necessary  for  crediting  pay  for  time  lost 
under  §  211.3  of  the  regulations  and  for 
crediting  deemed  service  under  §  210.3 
of  the  regulations.  Consequently,  the 
Board  proposes  to  add  deHnttions  of 
employment  relation  for  those 
situations. 

The  Board  has  determined  that  this  is 
not  a  major  rule  for  purposes  of 
Executive  Order  12291.  Therefore  no 
regulatory  impact  analysis  is  required 
by  the  Regulatory  Flexbility  Act  (5 
U.S.C.  60-611).  In  addition."no 
requirement  for  the  collection  of 
information  within  the  meaning  of  the 
Paperwork  Reduction  Art  of  1980  are 
imposed. 

Lisl  of  Subjects  in  20  CFR  Part  204 

Railroad  employees. 

For  the  reasons  set  out  in  the 
preamble.  Title  20,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  by  revising  Part  204  as 
follows: 

Part  204— EMPLOYMENT  RELATION 

Sec. 

204.1  Introduction. 

204.2  Employment  relation — determination 
by  the  Bc^rd. 

204.3  Employment  relation — general  rules. 

204.4  Conditions  which  preclude  an 
emplojTnent  relation. 

204.5  Employment  relation — deemed 
service. 

204  6    Employment  relation^pay  for  time 
lost. 
Authority:  45  LVSC  23lf. 

§204.1    Introduction. 

In  order  for  an  individual  to  receive 
credit  under  the  Railroad  Retirement 
Act  (Act)  for  railroad  service  prior  to 
1937.  he  or  she  must  establish  that  he  or 
she  was  actively  working  for  an 
employer  under  the  Act  on  August  29. 
1935,  or  was  in  an  employment  relation 
to  an  employer  on  that  date.  In  addition, 
in  order  for  an  individual  to  have  his  or 
her  service  to  a  local  lodge  or  division  of 
a  railway  labor  organization  considered 
as  creditable  service  under  the  Act.  he 
or  she  must  establish  that  he  or  she  was 
working  for  a  railroad  or  in  an 


employment  relation  to  a  railroad  on  or 
after  August  29,  1935.  and  that  such 
employment  or  employment  relation 
preceded  his  or  her  service  to  the  local 
lodge  or  division.  Section  204.3  of  this 
part  defines  employment  relation  for 
these  purposes.  It  is  also  necessary  to 
establish  an  employment  relation  to  an 
employer  for  any  month  in  which  an 
individual  wishes  to  receive  a  deemed 
service  month,  as  provided  for  in  §  210.3 
of  this  chapter,  and  to  receive  credit  for 
pay  for  time  lost  as  provided  for  in 
§  211.3  of  this  chapter.  This  part  definns 
emplojTnent  relation  for  these  purposes. 

5  204.2     Employment  relation — 
determination  by  the  Board, 

The  existence  or  non-existence  of  an 
employment  relation,  as  defined  in  this 
part,  is  a  conclusion  which  must  be 
reached  by  the  Board  or  its  aulhorizod 
officers  or  employees  upon  the  basis  of 
the  evidence  before  the  agency.  The 
employer  and  the  employee  are  the 
principal  sources  of  evidence  with 
respect  to  a  determination  whether  an 
employment  relation  existed,  but  the 
Board  will  not  be  bound  by  the  mere 
conclusion  of  the  employer  or  the 
employee  that  the  employee  had  or  did 
not  have  an  employment  relation. 

§  204.3    Employment  relation— gencal 

rules. 

.An  individual  shall  have  an 
employment  relation  to  an  employer  on 
August  29,  1935,  for  purposes  of 
crediting  service  prior  to  January  1. 1937. 
or  crediting  service  to  a  local  lodge  or 
division  of  a  railway  labor  organization; 
if 

(a)  He  or  she  was  on  that  date  on 
leave  of  absence  expressly  granted  by 
the  employer  or  by  a  duly  authorized 
representative  of  such  employer,  but 
only  if  such  leave  of  absence  was 
established  to  the  satisfaction  of  the 
Board  before  July  1947:  or 

(b)  He  or  she  was  in  the  service  of  an 
employer  after  that  date  and  before 
January  1946  in  each  of  six  calendar 
months,  whether  or  not  consecutive:  or 

(c)  Before  that  date  he  or  she  did  not 
retire  and  was  not  retired  or  discharged 
from  the  ser\'ice  of  the  last  employer  by 
whom  he  or  she  was  employed,  but 
solely  by  reason  of  a  physical  or  mental 
disability  he  or  she  ceased  before 
August  29.  1935.  to  be  in  the  service  of 
such  employer  and  thereafter  remained 
continuously  disabled  until  he  or  she 
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attained  age  sixty-five  or  until  August 
1945:  or 

(d]  Solely  for  the  reason  stated  in 
paragraph  |c)  of  this  section  an 
employer  by  whom  he  or  she  was 
employed  before  August  29, 1935.  did 
not  on  or  after  August  29.  1935,  and 
before  August  1943  call  him  or  her  to 
return  to  service,  or  if  he  or  she  were 
called  to  return  to  service  he  or  she  for 
such  reason  was  unable  to  render 
ser\'ice  in  six  calendar  months  as 
provided  in  paragraph  (b];  of  this  section 
or 

fe]  He  or  she  was  on  August  29.  1335. 
absent  from  the  service  of  an  employer 
by  reason  of  a  discharge  which,  within 
one  year  after  the  effective  date  thereof, 
was  protested  to  an  appropriate  labor 
representative  or  to  the  employer,  as 
wrongful,  and  which  was  followed 
within  ten  years  of  the  effective  date 
thereof  by  hts  or  her  reinstatement  in 
good  faith  to  his  or  her  former  service 
v\Tth  all  his  or  her  semonty  rights, 

S  204.4    Conditions  whictt  preclude  an 
employment  refatton. 

[a]  An  individual  shall  not  have  been 
on  August  29,  1935,  an  employee  by 
reason  of  an  employment  relation  if, 
during  the  last  payroll  period  in  which 
he  or  she  rendered  service  to  an 
employer  prior  to  that  date,  such  service 
was  rendered  outside  of  the  United 
States  to  an  em.ployer  not  conducting 
the  principal  part  of  its  business  in  the 
United  States. 

(b)  An  individual  may  not  acquire  an 
employment  relation  solely  by  virtue  of 
service  to  a  local  lodge  or  division  of  a 
railway  labor  organization. 

5  J04.5    Employment  retatloo— deemed 
service. 

For  the  purpose  of  crediting  deemed 
service  months  as  provided  in  $  210. 3[b] 
of  this  chapter,  an  indindual  must  have 
maintained  an  employment  relation  to 
one  or  more  employers  in  the  month  or 
months  to  be  deemed.  For  that  purpose 
an  employment  relation  exists  with 
respect  to  any  month  m  which  an 
individual,  although  not  in  the  active 
serx'ice  of  an  employer,  is  on  furlough 
subject  to  recall  by  an  employer,  is  on  a 
bona  fide  leave  of  absence,  has  not  been 
retired  or  discharged  but  was  by  reason 
of  continuous  disabUity  unable  to  return 
to  service,  or  was  not  in  active  service 
because  of  a  discharge  later  determined 
to  be  wrongful.  However,  no 
employment  relation  may  continue  to 
exist  with  respect  to  an  employer  after 
an  individual  has  resigned  or 
relinquished  his  or  her  rights  to  return  to 
the  service  of  that  employer  or  becomes 
entitled  to  receive  an  age  and  service 
annuity  under  this  chapter. 


i  204.6    Employment  relatk>n — pay  for  time 
lost 

For  the  purpose  of  crediting  pay  for 
time  lost  as  provided  in  S  211.3  of  this 
chapter,  an  individual  must  have 
maintained  an  employment  relation  to 
one  or  more  employers  in  the  month  or 
months  to  be  credited  with  pay  for  time 
lost.  For  that  purpose  an  employment 
relation  exists  with  respect  to  any 
month  in  which  an  individual  although 
not  m  the  active  service  of  an  employer. 
IS  on  furlough  subject  lo  recall  by  an 
employer,  is  on  a  bona  fide  leave  of 
absence,  has  not  been  retired  or 
discharged  but  was  by  reason  of 
continuous  disability  unable  to  return  to 
service,  or  was  not  m  active  service 
because  of  a  discharge  later  determined 
to  be  wrongful.  However,  no 
employment  relation  may  continue  to 
exist  with  respect  to  an  employer  after 
an  individual  has  resigned  or 
relinquished  his  or  her  rights  to  return  to 
the  service  of  that  employer. 

Da:ed:  September  6.  19fta 
Beatrice  Ezerslu. 
Secretary  to  the  Board. 
[FR  Doc  98-20865  Filed  9-13-88;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  416 

(Regulations  Nos.  4  and  16) 

Evaluation  of  Symptoms,  Including 
Pain 

aqcncy:  Social  Security  Adminiatralion, 

HHS. 

ACTION:  Proposed  rules. 

summary:  We  are  proposing  to  expand 
our  disabihty  regulations  pertaining  lo 
how  we  evaluate  symptoms,  including 
pain.  We  are  proposing  lo  include  in 
these  regulations  additional 
explanations  of  the  factors  we  consider 
for  the  purpose  of  establishing  the 
existence  of  pain  or  other  symptoms  and 
functional  limitations  resulting  from  the 
symptoms  in  determining  disability 
under  titles  !I  and  XVI  of  the  Social 
Secunty  Act.  These  proposed 
regulations  incorporate  the  terms  of  the 
statutory  standard  for  evaluating  pam 
and  other  symptoms  m  section  3  of  the 
Social  Secunty  Disability  Benefits 
Reform  Act  of  1984.  and  related 
statementfl  of  pohcy  and  interpretation 
now  set  forth  in  Social  Secunty  Rulings 
and  program  operating  instructions. 


DATE:  We  will  consider  your  comments 
if  we  receive  them  no  later  than 
November  14.  1988 
AOOftESSES:  Send  your  written 
comments  lo  the  Commissioner  of  Social 
Security.  Department  of  Health  and 
Human  Services.  P.O.  Box  1585, 
Baltimore,  Maryland  21235.  or  deliver 
them  to  the  Office  of  Regulations,  Social 
Secunty  Administration,  3-A-3 
Operations  Building,  6401  Security 
Boulevard.  Baltimore,  Maryland  21235. 
between  8:00  a.m  and  4  30  p.m.  on 
regular  business  days.  Comments 
received  may  be  inspected  during  these 
same  hours  by  making  arrangements 
with  the  contact  person  shown  below. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  ).  Zielger,  Legal  Assistant, 
Office  of  Regulations.  Social  Security 
Administration,  6401  Security 
Boulevard.  Baltimore.  Maryland  21235. 
telephone  301-965-1759. 
SUPPt-EMEKTARV  INFORMATION:  Section 
223(d)(5)  of  the  Social  Security  Act  Ithe 
Act)  slates  that  lo  be  considered  under  a 
disability,  an  individual  must  furnish 
medical  and  other  evidence  of  the 
existence  of  such  dlsabilily  as  we  may 
require.  This  section  did  not  specifically 
discuss  the  evaluation  of  symptoms, 
such  as  pain,  until  amended  by  the 
Social  Security  Disability  Benefits 
Reform  Act  of  1984  (Pub.  L.  98-460). 
Section  3(a)  of  Pub.  L.  98-460  codified 
our  policy  for  the  evaluation  of  pain  and 
other  symptoms  for  determinations  of 
disability  made  pnor  to  January  1,  1987. 
by  adding  language  to  section  223(d)(5) 
and  section  1614(a)(3)  thai  embodied  our 
existing  policy.  Although  the  statutory 
standard  has  expired,  the  Agency  policy 
that  It  reflected  remains  m  effect  under 
our  existing  regulations  for 
determinations  made  on  and  after 
lanuary  1.  1987.  We  are  amending  these 
regulations  lo  include  a  more  detailed 
description  of  the  policy  that  we  follow 
in  evaluating  symptoms,  such  as  pain. 
Because  the  statulory  standard  codified 
earlier  Social  Secunty  policies  for 
evaluating  pain  and  other  symptoms, 
and  because  the  proposed  regulatory 
amendment  expressly  adopts  and 
incorporates  those  same  policies,  no 
substantive  change  in  policy  is  intended 
by  the  proposed  rule. 

Section  10  of  Pub.  I.  98-460  requires 
the  Secretary  to  publish  regulations 
setting  forth  uniform  standards  for 
determining  disability  at  all  levels  of 
adjudication. 

To  carry  out  the  intent  of  the  Congress 
as  provided  in  section  3(aJ  to  clearly 
define  and  set  forth  our  policies  for  the 
evaluation  of  pam  and  other  symptoms 
in  determining  disability,  and  to  comply 
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with  the  requirements  of  section  10,  we 
are  proposing  (o  expand  20  CFR  404.1529 
and  416.929.  The  proposed  changes  to 
these  sections  will  ensure  that 
adjudicators  at  all  levels  clearly 
understand  and  uniformly  adhere  to  the 
policy  set  forth  in  these  sections. 

At  the  same  time  that  section  3(a)  of 
Pub.  L  98-460  codified  our  present 
policy  for  the  evaluation  of  symptoms, 
such  as  pain,  section  3(b)  of  Pub.  L  98- 
460  called  for  the  establishment  of  a 
Commission  on  the  Evaluation  of  Pain  to 
conduct  a  study,  in  consultation  with  the 
National  Academy  of  Sciences, 
concerning  the  evaluation  of  pain  in 
determining  disability.  A  20-member 
Commission,  consisting  of  experts  in  the 
fields  of  medicine,  law,  insurance,  and 
disability  program  administration,  with 
significant  concentration  of  expertise  in 
the  field  of  clinical  pain,  was  appointed 
on  Apnl  1. 1985.  The  work  of  the 
Commission  has  been  completed,  and  on 
September  11.  1986.  the  Secretary 
transmitted  a  copy  of  its  report  to  the 
Congress.  The  report  of  the  Commission 
may  lead  to  future  changes  in  our  policy 
for  evaluating  pain  and  other  symptoms. 
In  the  interim,  our  existing  policies  for 
the  evaluation  of  pain  and  other 
symptoms  will  continue  to  apply. 

The  statutory  language  in  section 
3(a)(1)  stated  that  "an  individual's 
statement  as  to  pain  or  other  symptoms 
shall  not  alone  be  conclusive  evidence 
of  disability."  but  that  "'   *  *  there  must 
be  medical  signs  and  findings, 
established  by  medically  acceptable 
clinical  or  laborator>'  diagnostic 
techniques,  which  show  the  existence  of 
a  medical  impairmenl  ihat  results  from 
anatomical,  physiological,  or 
psychological  abnormalities  which 
could  reasonably  be  expected  to 
produce  the  pain  or  other  symptoms 
alleged*  '  "."  The  statute  also  staled 
that  there  must  be  medical  signs  and 
findings  which.  "*  *  *  when  considered 
with  all  evidence  *   *   '  (including 
statements  of  the  individual  or  his 
physician  as  lo  the  intensity  and 
persistence  of  such  pain  or  other 
symptoms  which  may  reasonably  be 
accepted  as  consistent  with  the  medical 
signs  and  findings),  would  lead  to  a 
conclusion  that  the  individual  is  under  a 
disability." 

The  policy  for  the  evaluation  of  pain 
and  other  symptoms,  as  expressed  in  the 
statutory  etandfyd  and  clearly  set  forth 
in  the  proposed  regulatory  language. 
requires  that:  (1 )  To  be  found  disabled 
an  individual  must  first  establish,  by 
medical  signs  and  laboratory  findings, 
the  presence  of  a  medically 
determinable  physical  or  mental 
impairment  which  could  reasonably  be 


expected  to  produce  the  pain  or  other 
symptoms  alleged;  and  (2)  allegations 
about  the  intensity  and  persistence  of 
pain  or  other  symptoms  must  be 
considered  in  addlition  to  the  medical 
signs  and  laboratory  findings  in 
evaluating  the  impairment  and  the 
extent  to  which  it  may  affect  the 
individual's  capacity  for  work. 

In  20  CFR  4041525  and  410.925.  we  are 
proposing  to  add  a  new  paragraph  (f)  to 
explain  how  a  symptom,  such  as  pain,  is 
considered  when  it  appears  as  a 
criterion  in  the  Listmg  of  Impairments  in 
Appendix  1  of  Subpart  P  of  Part  404. 

The  proposed  revision  of  20  CFR 
404.1529  and  416.929  of  our  regulations 
will  provide  a  more  detailed  discussion 
of  our  pohcy. 

Paragraph  (a)  is  a  general  statement 
of  how  symptoms,  such  as  pain,  are 
considered  in  determining  disability.  It 
explains  that  we  will  consider,  in 
deciding  disabihty,  a  claimant's 
symptoms  along  with  the  objective 
medical  evidence  relating  to  the 
claimant's  condition.  The  paragraph 
further  explains  that  ob)ective  medical 
evidence  means  medical  signs  and 
laboratory  findings  as  defined  in  20  CFR 
404.1528  (bl  and  (c)  and  416.928  (b)  and 
(c).  Paragraph  [aj  also  explains  that 
statements  by  the  individual,  his  or  her 
treating  or  examining  physician  or 
psychologist,  or  other  persons  about  the 
intensity,  persistence,  or  functional 
effects  of  a  sj-mptom,  such  as  pam.  will 
not  be  disregarded,  but  will  be  part  of 
the  evidence  considered  in  the 
decisionmaking  process.  However,  such 
statements,  standing  alone,  will  not  be  a 
basis  for  a  finding  of  disability. 

Paragraph  (bl  describes  the 
requirement  that,  to  be  determined 
disabled,  an  individual  must  first 
establish  that  he  or  she  has  a  medically 
determinable  physical  or  mental 
impairment,  as  evidenced  by  medical 
signs  and  laboratory  findings,  to  which 
the  allegations  or  reports  of  pain  or 
other  symptoms  can  reasonably  be 
related.  The  paragraph  further  explains 
that  when  pain  or  other  symptoms 
alleged  are  not  consistent  with  the 
objective  physical  signs  and  laboratory 
findings,  we  will  consider  the  possibility 
of  a  mental  impairment  being  present. 
We  will  develop  the  possibility  of  a 
mental  impairment  when  we  have 
information  to  suggest  that  such  an 
impairment  exists. 

Paragraph  (c)  explains  how  we 
evaluate  the  intensity  and  persistence  of 
symptoms,  such  as  pain,  once  it  is 
established  that  an  individual  has  a 
medically  determinable  physical  or 
mental  impairment.  II  also  describes 
what  types  of  evidence  will  be 


considered  in  our  assessment  of  the 
degree  to  which  symptoms  limit  the 
individual's  capacity  for  work  activities, 

Paragraph  (c)  also  explains  that  we 
consider  objective  medical  evidence. 
such  as  evidence  of  reduced  juinl 
motion,  muscle  spasm,  sensory  and 
motor  disruption,  as  a  usually  reliable 
indicator  from  which  to  draw 
reasonable  conclusions  about  the  effects 
of  pain  or  other  symptoms  on  the 
induidual's  ability  to  work.  We  will 
always  obtain  this  type  of  evidence 
when  it  is  available  and  must  always 
consider  it  in  the  disability  evaluation. 

Statements  by  the  claimant  and  those 
of  his  or  her  treating  or  examining 
physician,  psychologist,  and  other 
persons  will  also  be  obtained  and 
considered.  Statements  that  address  the 
effect  of  the  alleged  pain  or  other 
5ymptom(sl  on  a  person's  work  history 
and  activities  of  daily  living,  as  well  as 
descriptions  by  the  claimant,  his  or  h^r 
treating  or  examining  physician, 
psychologist  and  other  persons  about 
pain  and  other  symptoms,  the 
precipitating  and  aggravating  factors, 
the  medication  taken  or  course  of 
treatment  which  may  have  been 
followed,  will  become  pari  of  the 
evidence  used  to  evaluate  the 
individual's  impairment  and  the  effect  of 
the  impairment  on  his  or  her  functior.al 
ability.  They  will  be  considered  m 
conjunction  with  all  other  evidence  of 
record  in  assessing  any  hmitations 
imposed  on  the  individual  over  and 
above  those  limitations  which  can  be 
dearly  demonstraled  by  the  objective 
medical  evidence  in  the  record. 

Symptoms,  including  pam.  will  be 
considered  lo  diminish  the  individuals 
capacity  for  basic  work  activities  lo  (he 
extent  that  the  individual's  alleged 
functional  limitations  and  restriction? 
due  to  pain  or  other  symp^?ms  can 
reasonably  be  accepted  as  consisteni 
vkith  the  medical  signs  and  laboratory 
findings  and  other  evidence.  The 
statements  of  the  indi\adual,  his  or  her 
treating  or  examining  physician, 
psychologist,  or  other  persons,  relative 
to  pain  or  other  symploms.  need  not  be 
fully  corroborated  by  the  medical  signs 
and  laboratory  findings  to  establish  i^.it 
the  pain  or  other  symptoms  impose 
limitations  on  the  individual.  But  the 
evidence  as  a  whole  must  be  sufficient 
to  clearly  indicate  that  the  sj  mplonis 
alleged  are  compatible  with  the  physical 
or  mental  medical  signs  and  laboratory 
findings  and  could  reasonably 
contribute  to  a  conclusion  of  disability. 

Paragraph  (d)  discusses  how 
symptoms  are  evaluated  in  the 
sequential  evaluation  process.  First  an 
individual  who  is  not  engaging  in 
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substantial  gainful  activity  must  have  a 
medically  determinable  severe 
impairTnent[s).  Symptoms  (for  example. 
pam).  signs  and  laboratory  findings  are 
considered  in  determining  whether  the 
impairment  or  combination  of 
impairments  is  severe. 

Second,  once  a  severe  tmpairmenl(s) 
is  established,  it  must  be  determined 
whether  il  is  the  same  as  one  of  the 
impairments  in  the  Listing  of 
Impairments,  (See  20  CFR  Part  404. 
Subpart  P.  Appendix  1  )  The  Listing  of 
Impairments  sets  forth  cntena  for 
certain  conditions  which  are  considered 
severe  enough  to  prevent  a  person  from 
doing  gainful  activity  and  to  be 
disabling  in  the  absence  of  substantial 
gamful  activity,  Symptoms  may  be 
critena  for  certain  listed  impairments- 
Generally,  if  a  symptom,  such  as  pam.  is 
a  criterion,  it  need  only  be  present  along 
with  the  other  requisite  cnteria.  It  is 
usually  not  necessary  to  determme 
whether  there  is  functional  loss 
associated  with  the  pain  or  other 
symptoms. 

Third,  if  a  severe  impairment(s)  does 
not  meet  the  listed  criteria,  it  is 
necessary  to  determine  whether  the 
impairment(9)  is  medically  equivalent  to 
a  listed  impairment.  Again,  symptoms 
along  with  medical  signs  and  laboratory 
findings  are  considered  in  making  this 
determination.  However,  an  allegation 
of  pain  or  other  symptoms,  no  matter 
how  severe  and  persistent  the  pain  or 
other  symptoms  are  alleged  to  be. 
cannot  be  substituted  for  a  missing  or 
deficient  medical  sign  or  laboratory 
finding  to  raise  impsirmcrt  sevpr^y  to 
equate  writh  a  listed  impairment- 
Fourth,  when  a  severe  impairmentis) 
is  neither  the  same  as  nor  equal  to  a 
listed  impairment,  the  individual's 
remaining  functional  capacity  for  work- 
related  activities  must  be  established. 
We  do  not  apply  this  step  in  determining 
entitlement  to  title  tl  disabled  widow's 
or  widower's  benefits  or  title  XVI 
disabled  child  s  benefits.  In  those  cases 
we  consider  only  the  physical  or  mental 
impairment(s]  and  do  not  consider  the 
individual's  remainmg  capacity  for 
work-related  activities  or  the 
individual's  age.  education,  or  work 
experience.  In  establishing  the  residual 
functional  capacity  of  an  individual,  the 
medical  consultant  if  the  claim  is  at  the 
initial  or  reconsideration  Ipvei  or,  if  the 
claim  is  at  the  hearing  or  Appeals 
Council  level,  the  administrative  law 
judge  or  Appeals  Council  member,  must 
consider  the  allegations  of  the 
individual,  and  the  statements  of  his  or 
her  physician,  psychologist,  and  other 
persons,  along  with  the  medical  signs 
and  laboratory  Bndmgs  to  draw  a 


reasonable  conclusion  as  to  the 
individual's  remaining  capacity  for 
work- 
Additional  regulatory  changes 
concerning  the  evaluation  of  the  effects 
of  pam  and  other  symptoms  are  being 
proposed  to  clanfy  certain  points.  To 
clarify  how  we  evaluate  symptoms,  such 
as  pam.  m  assessing  residual  functional 
capacity,  we  are  proposing  that 
paragraphs  (a),  (b).  (c),  and  (d}  of  20  CFR 
404.1545  and  4T6.945  be  modified  and 
expanded  and  a  new  paragraph  (e)  be 
added  to  explain  that  we  consider  the 
total  limiting  effects  of  all  impairments 
in  determining  residual  functional 
capacity. 

Also,  section  3  of  Pub.  L  96-460  made 
clear  that  pain  is  a  symptom  of  an 
impairment  and  not  an  impairment  in 
itself.  To  emphasize  this,  we  are 
proposing  to  add  new  55  404.t569a  and 
416.969a  to  clanfy  the  application  of  the 
medical-vocational  guidelines  in 
Appendix  2  of  20  CFR  Part  404.  Subpari 
P.  when  pain  is  a  consideration 
Paragraph  {a|  of  proposed  55  404  1569a 
and  418,9698  explains  that  an 
individual's  impairmentfsl  and  related 
s>TT!ptom(s).  such  as  pain,  may  cause 
limitations  of  function  or  restrictions 
which  may  be  exertional,  nonexertional. 
or  a  combination  of  both.  Limitations 
are  exertional  if  they  limit  an 
individual's  exertional  capabilities,  that 
IS.  affect  his  or  her  ability  to  meet  the 
strength  demands  of  jobs.  The 
classification  of  a  limitation  as 
exertional  is  related  to  the  L'nited  States 
Department  of  Labor's  classification  of 
jobs  by  various  exertional  levels 
(sedentary,  light,  medium,  heavy,  and 
very  heavy)  in  terms  of  the  strength 
demands  for  sitting,  standing,  walking, 
lifting,  carrying,  pushing  and  pulling. 
Current  55  404.1567.  404.1569,  416.967 
and  416.969  described  how  we  use  the 
classification  of  jobs  by  exertional 
levels  (strength  demands}  which  is 
contamed  in  the  Dictionary  of 
Occupational  Titles  published  by  the 
Department  of  Labor,  to  determine  the 
exertional  requirements  of  work  which 
exists  in  the  national  economy,  and 
explain  that  this  classification  of  jobs  is 
incorporated  into  the  rules  in  ihf 
medical-vocational  guidelines. 
Paragraph  (a)  of  proposed  55  404-1569a 
dnd  416.969a  explains  that  limitations 
which  affect  an  individual's  ability  to 
meet  the  strength  demands  of  )obs.  that 
IS,  limitations  which  affect  an 
individual's  ability  to  sit.  stand,  walk, 
lift,  carry,  push,  or  pull,  are  considered 
exertional,  and  that  limitations  or 
refitrictioni  which  affect  an  individual's 
ability  to  meet  the  nonstrength  demands 
of  jobs,  that  is.  demanda  other  than 


sitting,  standmg,  walking,  lifting, 
carrying,  pushing  or  pulling,  are 
considered  nonexertional. 

Paragraphs  (b).  (c),  and  (d)  of 
proposed  5  5  404,1569a  and  416  969a 
explain  how  we  apply  the  medical- 
vocational  guidelines  in  determining 
disability  depending  on  whether  the 
limitations  or  restrictions  imposed  by  an 
individual's  impairment(sl  and  related 
symptomis)  are  exertional, 
nonexertional.  or  a  combination  of  both. 
Paragraph  (b)  explains  that  the  rules  in 
the  medical-vocational  guidelmes 
directly  apply  when  the  impairment(s) 
and  any  related  symptomfs).  such  as 
pain,  impose  only  exertional  limitations 
Paragraph  (c)  explains  that  the  rules  in 
the  medical-vocational  guidelines  do  not 
direct  factual  conclusions  of  disabled  or 
not  disabled  when  the  impairraent|s) 
and  related  s>'mptoms  impose  only 
nonexertional  limitations  and  that,  in 
such  cases,  the  determination  is  made 
under  the  appropriate  sections  of  the 
regijlalions.  giving  consideration  to  the 
rules  in  the  medical-vocational 
guidelines  Paragraph  (d)  explains  thai 
where  the  limitations  imposed  by  the 
impairmentis)  and  any  related  sysleraa 
are  both  exertional  and  nonexertional 
the  rules  in  the  medical-vocational 
guidelines  are  used  to  direct  a  decision 
of  the  exertional  limitations,  by 
themselves,  permit  a  finding  of 
disability  If  a  rule  does  not  direct  a 
finding  of  disability,  both  the  exertional 
and  nonexertional  limitations  or 
restnclions  imposed  by  the 
impairment(s)  and  any  related 
symptoms  are  considered  and  the 
medical-vocational  guidelines  are  used 
as  a  frame  of  reference  to  guide  our 
decision. 

We  also  propose  to  re\^sc  20  CFR 
4O4.150Hg]  and  416.901(1}  to  include  a 
brief  description  of  the  provisions  in 
proposed  55  404.1569a  and  416.969a  on 
when  we  consider  a  limitation 
exertional,  nonexertional.  or  a 
combination  of  both  for  purposes  of 
applying  the  medical-vocational 
guidelines. 

Re^latory  Procedures 

Bitecutivti  Order  12291 

The  Secretary  has  detcrmmed  thai 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  these  changes  will 
have  little  or  no  effect  on  Title  II  or  Title 
XVI  benefit  payments  or  administrative 
costs  since  no  change  in  current  policy      1 
is  involved  and  because  the  proposed       j 
regulation  does  not  meet  any  of  the  * 

other  cntena  for  a  major  rule.  Therefore, 
a  regulatory  impact  analysis  is  not 
necessary,  \ 
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Regulatory  Flexibility  Act 

We  certify  thai  these  proposed 
regulations  will  not  if  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  only  affect  disability 
claimants  and  beneficiaries  under  Title 

II  and  Title  XVI  of  the  Social  Security 
.^ct.  Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Pub  L  96-354, 
the  Regulatory  Flexibility  Act  is  not 
required. 

Papens'orh  Reduction  Act 

These  proposed  regulations  impose  no 
reporting/recordkeeping  requirements 
necessitating  clearance  by  the  Office  of 
Management  and  Budget  All 
information  necessary  to  make  the 
disability  decisions  discussed  m  this 
regulation  is  presently  collected  using 
forms  which  have  the  Office  of 
Mcinagement  and  Budget  clearance. 
ICatalog  of  Federal  Domestic  Program  Noi. 
13  802.  Social  Security  Diaabilit>'  Insurances 
1.1  807.  Supplemental  Secunty  Income 
Oogram) 

list  of  Subjects 
20  CFR  Port  404 

Administrative  practice  and 
procedure,  Death  benefits,  Disabilitj' 
benefits.  Old-age.  survivors  and 
disability  insurance. 

20  CFR  Pan  426 

Administrative  practice  and 
procedure.  Aged.  Blmd,  Disability 
benefits.  Public  a.ssi8tance  programs, 
Supplemental  Security  Income  (SSI), 

Dated  May  24,  !!«& 
OorcM  R.  Hardy. 
Commissioner  of  Social  Security. 

Approved:  {uly  2&  1968. 
Otia  R.  Bowan. 
Sfcrrtary  of  Health  ai\d  Human  Services. 

For  the  reasons  set  out  in  the 
preamble.  Part  404,  Subpart  P.  Chapter 

III  of  Title  20.  Code  of  Federal 
Regulations,  is  amended  as  set  forih 
below 

PART  404— FEDERAL  OLO-AGE, 
SURVrVORS  AND  DISABIUTY 
INSURANCE  (1950-         ) 

20  CYR  Part  4M.  Subpart  P  is  amended 
as  follows: 

Subpart  P— De1erminlr>g  Disability  and 
Bllndne&s 

1.  The  authority  citation  for  Subpart  P 
continues  to  reed  as  follows: 

Aulhoritj-:  Sees.  202.  205  (a),  (b}.  and  (d)- 
(h).  216(1).  ZZ\  (a)  and  (i),  Z22tc).  223.  22S.  and 
1102  of  the  Social  Security  Act;  42  U  S.C  402. 
405  (a),  fh),  end  \6\-\h]  4ltt(il  421  (aj  and  (i), 


4221(1,  423.  425.  and  1302;  sec  WSla)  of  Pub. 
L  96-265.  M  Slat  473:  sees  2(d)  (21.  5.  6.  and 
15  of  Pub  U  96-4e0.  96  Stat  1797.  lam  1802. 
and  1806- 

2.  Paragraph  (gl  of  9  404.1501  is 

revised  to  read  as  follows: 

§404.1501    Seopa  Of  Subpart. 


(gl  Our  rules  on  vocational 
considerations  are  found  in  %\  404.1560 
through  404  1569a  We  explain  when 
vocational  factors  must  be  considered 
along  with  the  medical  evidence,  discuss 
the  role  af  residual  functional  capacity 
m  evaluating  your  abUity  to  work. 
discuss  the  vocational  factors  of  age. 
education,  and  work  experience, 
describe  what  we  mean  by  worit  which 
exists  in  the  national  economy,  discuss 
the  amount  of  exertion  and  the  t\-pe  of 
skill  required  for  work,  describe  and  tell 
how  to  use  the  Medical -Vocational 
Guidelines  m  Appendix  2  of  this 
subpart,  and  explam  when,  for  purposes 
of  applying  the  guidelines  in  Appendix 
2.  we  consider  the  limitations  or 
restrictions  imposed  by  your 
impairmentis)  and  related  symptomfs)  to 
be  exertional  nonexertional.  or  a 
corabmation  of  boih. 

3.  Section  404.1525  is  amended  by 
adding  paragraph  [fl  to  read  as  follows: 

9  404.1525    Ustlno  Of  ImiMlniMfTts  In 
Appendli  1. 

(f)  Symptoms  as  cntena  of  Us  ted 
impairments.  Some  listed  impairments 
include  symptoms  usually  associated 
with  those  impairments  as  critena.  For 
example,  the  listing  for  ischemic  beari 
disease  (4.04  of  Appendix  1  of  this 
subpart)  includes  a  requirement  of  chest 
pain  of  cardiac  ongin.  Generally,  when  a 
symptom  is  one  of  the  criteria  in  a  listed 
impairment,  it  is  only  necessary  that  the 
symptom  be  present  m  combination 
with  the  other  criteria.  It  is  not 
necessar>'.  unless  the  listing  specifically 
states  otherwise,  to  provide  information 
about  the  intensity,  persistence  or 
limiting  effects  of  the  s>'mptom  as  long 
as  all  other  findings  required  by  the 
specific  listing  are  met. 

4.  Section  404  1529  is  revised  to  read 
as  follows; 

{  404.  \  S?9    How  we  evaluate  symptoms, 
IrtcKiding  patn. 

I  a)  General  In  determining  whether 
you  are  disabled,  we  consider  all  your 
symptoms,  including  pain,  and  the 
extent  to  which  objective  medical 
evidence  confirms  these  symptoms.  By 
objective  medical  evidence  we  mean 
medical  signs  and  laboratory  Endings  as 
defined  In  S  404.1528  fb)  and  (c).  We  will 


consider  all  of  your  statements  about 
your  symptoms,  such  as  pam.  and  any 
description  you.  your  physician, 
psychologist,  or  other  persons  may 
provide  about  how  the  symptoms  affect 
your  activities  of  daily  Living  and  your 
ability  to  work.  However,  statements 
about  your  pain  or  other  symptoms  will 
not  alone  establish  that  you  are 
disabled;  there  must  be  medical  sign* 
and  laboratory  findings  which  show  that 
>  ou  have  a  medical  impairment{s}  which 
could  reasonably  be  expected  to 
produce  the  pain  or  other  symptoms 
alleged  and  which,  when  considered 
with  all  of  the  other  evidence  (including 
statements  about  the  intensity  and 
persistence  of  your  pain  or  other 
symptoms  which  may  reasonably  be 
accepted  as  consistent  with  the  medical 
signs  and  laboralor>'  findings),  would 
lead  to  8  conclusion  that  you  are  under 
a  disabilitv   In  evaluating  the  intensity 
and  persistence  of  your  symptoms, 
including  pain,  we  will  consider  all  of 
the  available  evidence,  including  your 
medical  histor)-.  the  medical  signs  and 
laboratorj'  findings  and  statements 
about  how  your  sjTnptoms  affect  you. 
We  will  then  determine  the  extent  to 
which  your  alleged  functional 
limitations  and  restrictions  due  to  pam 
or  other  s>-mptoms  can  reasonably  be 
accepted  as  consistent  with  the  medical 
signs  and  laboratory  fmdings  and  other 
evidence  to  decide  how  your  sVTnptoms 
affect  your  capacity  for  work. 

fb)  Need  for  medically  determinable 
impairment  that  could  reasonably  be 
expected  to  produce  your  symptoms, 
such  OS  pan.  Your  R>'mp(oins,  such  as 
pain,  shortness  of  breath,  weakness,  or 
nervousness,  will  not  be  found  to  affect 
your  ability  to  do  basic  work  activities 
unless  medical  signs  or  laboratory 
findings  show  that  a  medically 
determinable  impainnentlsj  is  present- 
Medical  signs  and  findings,  established 
by  medically  acceptable  clirucal  or 
laboratory'  diagnostic  techniques,  must 
show  the  existence  of  a  medical 
impairmentis)  which  results  from 
dnatomical.  phystologicaL  or 
psychological  abnormabties  and  which 
could  reasonably  be  expected  to 
produce  the  pain  or  other  symptoms 
alleged.  When  you  allege  pain  or  other 
symptoms  but  the  medical  signs  and 
laboratory  findings  do  not  substantiate 
any  physical  impairmentis)  capable  of 
producing  the  pam  or  other  symptomis). 
we  will  consider  the  possibility  of  a 
medically  determinable  mental 
impairment  as  the  basis  for  your 
symptoms. 

|c)  Evaluating  the  intensity  and 
persistence  of  your  symptoms,  such  as 
pain. — (1)  General.  When  the  medical 
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signs  or  laboralory  Rndings  show  that 
you  have  a  medically  delerminable 
impainnent(s)  that  could  reasonably  be 
expected  to  produce  your  symptoms, 
such  as  pain,  we  must  then  evaluate  the 
intensity  and  persistence  of  your 
symptoms  so  that  we  can  determine 
how  your  symptoms  limit  your  capacity 
for  work.  In  evaluating  the  intensity  and 
persistence  of  your  symptoms,  we 
consider  all  of  the  available  evidence, 
including  your  medical  history,  the 
medical  signs  and  laboratory  findmgs, 
and  statements  from  you.  your  treating 
or  examining  physician,  psychologist, 
and  other  persons  about  how  your 
symptoms  affect  you. 

(2)  Consideration  of  objective  medical 
evidence.  Objective  medical  evidence  is 
usually  a  reliable  indicator  from  which 
we  can  make  reasonable  conclusions 
about  the  intensity  and  persistence  of 
your  symptoms  and  the  effect  those 
symptoms,  such  as  pain,  may  have  on 
your  ability  to  work.  Objective  medical 
evidence  is  evidence  obtained  from  the 
application  of  medically  acceptable 
clinical  and  laboratory  diagnostic 
techniques,  such  as  evidence  of  reduced 
(omt  motion,  muscle  spasm,  and  sensory 
and  motory  disruption.  We  must  always 
consider  this  type  of  evidence  m 
reaching  a  conclusion  as  to  whether  you 
are  under  a  disability. 

(3j  Consideration  of  other  evidence. 
Since  symptoms  somelmies  suggest  a 
greater  severity  of  impairment  than  can 
be  shown  by  objective  medical  evidence 
alone,  we  will  carefully  consider  any 
other  mformation  you  may  submit  about 
your  symptoms.  The  information  you  or 
your  treating  or  examining  physician, 
psychologist,  and  other  persons  provide 
about  your  pain  or  other  symptoms  (e  g  , 
what  may  precipitate  or  aggravate  it. 
what  medications,  treatments  or  other 
methods  you  use  to  alleviate  it.  and  how 
the  symptoms  may  affect  your  pattern  of 
daily  living)  is  also  an  important 
Indicator  of  the  intensity  and 
persistence  of  your  symptoms.  Since 
8>'mptoms.  such  as  pain,  are  subjective 
and  difficult  to  quanti^'.  any  symptom- 
related  functional  limitations  and 
restrictions  which  you  or  your  treating 
or  examining  physician,  psychologist, 
and  other  persons  report,  which  can 
reasonably  be  accepted  as  consistent 
with  the  objective  medical  evidence  and 
other  evidence,  will  be  taken  into 
account  as  explamed  in  paragraph  (c)(4) 
of  this  section  m  reaching  a  conclusion 
as  to  whether  you  are  disabled.  We  will 
consider  all  of  the  evidence  presented. 
including  information  about  your  prior 
work  record,  your  statements  about  your 
symptoms,  evidence  submitted  by  your 
treaimg.  examining  or  consulting 


physician  or  psychologist,  and 
observations  by  Social  Security 
Administration  employees  and  other 
persons  Factors  relevant  to  your 
symptoms,  such  as  pain,  which  we  will 
consider  include 

(i)  Your  daily  activities; 

(ii)  The  location,  duration,  frequency, 
and  intensity  of  your  pain  or  other 
symptoms; 

(ill)  Precipitating  and  aggravating 
factors; 

(iv)  The  type,  dosage,  effectiveness, 
and  side  effects  of  any  medication  you 
take  or  have  taken  to  alleviate  your  pain 
or  other  symptoms; 

(v)  Treatment,  other  than  medication, 
you  receive  or  have  received  for  relief  of 
your  pain  or  other  symptoms; 

(vij  Any  measures  you  use  or  have 
used  to  relieve  your  pain  or  other 
symptoms  (e  g..  lying  flat  on  your  back, 
standing  for  15  to  20  minutes  every  hour. 
sleeping  on  a  board,  etc.).  and 

(vii)  Other  factors  concerning  your 
functional  limitations  and  restrictions 
due  to  pam  or  other  symptoms. 

(4)  Haw  we  determine  the  extent  to 
which  symptoms,  such  as  pam.  affect 
your  capacity  to  perform  basic  work 
activities.  Your  symptoms,  including 
pain,  will  be  determined  (o  diminish 
your  capacity  for  basic  work  activities 
to  the  extent  that  your  alleged  functional 
limitations  and  restnclions  due  to 
symptoms,  such  as  pain,  can  reasonably 
be  accepted  as  consistent  with  the 
objective  medical  evidence  and  other 
evidence. 

fd)  Consideration  of  symptoms  in  the 
disability  determination  process.  We 
follow  a  set  order  of  steps  to  determine 
whether  you  are  disabled.  If  you  are  not 
doing  substantial  gainful  activity  we 
consider  your  symptoms,  such  as  pain, 
to  evaluate  whether  you  have  a  severe 
impairment(8].  and  at  each  of  the 
remaining  steps  in  the  process-  Sections 
404  1520  and  404.1520a  explain  this 
process  in  detail.  We  also  consider  your 
symptoms,  such  as  pain,  at  the 
appropriate  steps  in  our  review  when 
we  consider  whether  your  disabihty 
continues.  Sections  404  1579  and 
404.1594  explain  the  procedure  we 
follow  in  reviewing  whether  your 
disability  continues. 

(1)  .Veed  to  establish  a  severe 
medically  determinable  impairment/s). 
Your  symptoms,  such  as  pain,  shortness 
of  breath,  and  weakness,  are  considered 
in  making  a  determination  as  to  whether 
your  impairment  or  combination  of 
impairments  is  severe.  (See 

$  404.1520(c).) 

(2)  Decision  as  to  whether  the  Listing 
of  Impairments  is  met  Some  listed 
impairments  include  symptoms,  such  as 


pam.  as  cnlena.  Section  404.1525(f) 
explains  how  we  consider  your 
symptoms  when  your  symptoms  are 
mcluded  as  criteria  for  a  listed 
impairment. 

(3)  Decision  as  to  whether  the  Listing 
of  Impairments  is  equalled.  If  your 
impairment  Is  not  the  same  as  a  listed 
impairment,  we  must  determine  whether 
your  iropairment(s)  is  medically 
equivalent  to  a  listed  impairment 
Section  4041526  explains  how  we  make 
this  determination.  In  mnking  a 
determination,  we  cannot  substitute 
your  allegations  of  pain  or  other 
symptoms  fur  a  missing  medical  sign  or 
laboralory  finding  to  raise  the  severity 
of  your  impainnenl(s|  lo  that  of  a  listed 
Impairment  regardless  of  the  degree  of 
intensity,  persistence  or  functional 
limitation  you  report. 

(4)  Impact  of  symptoms  fmcJuding 
pain)  on  residual  functional  capacity.  If 
you  establish  that  you  have  a  medically 
determinable  severe  impairmentfs),  but 
your  impairmenlfs)  does  not  meet  or 
equal  an  impairment  listed  in  Appendix 
1  of  this  subpart,  we  will  consider  the 
impact  of  your  symptoms,  including 
pain,  on  your  residual  functional 
capacity,  (See  9  404.1545.}  Paragraph  (a) 
of  this  section  explains  that  we  must 
always  consider  all  of  the  objective 
medical  evidence  along  with  your 
reports  of  symptoms,  such  as  pain,  when 
evaluating  whether  your  impalrment(s) 
is  disabling.  Paragraph  fc)  of  this  section 
explains  how  we  examine  all  of  the 
evidence,  including  the  medical  signs 
and  labortory  findings,  and  statements 
by  you,  your  treating  or  examining 
physician,  psychologist,  and  other 
persons,  to  assess  the  impact  of  your 
symptoms  and  the  degree  lo  which  they 
limit  your  abihty  to  perform  basic  work 
activities. 

5.  Section  404.1S45  is  revised  to  read 
as  follows: 

S  404.1545    Your  rvskJual  functkMWI 
capactty. 

(a)  General.  Your  impairmenMs). 
including  any  related  symptoms,  such  as 
pain,  may  cause  physical  and  mental 
limitations  that  affect  whdt  you  can  do 
in  a  work  setting.  Your  residual 
functional  capacity  is  what  you  can  still 
do  despite  your  hmitations.  If  you  have 
more  than  one  impairment,  we  will 
consider  all  of  your  impairments  of 
which  we  are  aware.  We  will  consider 
your  ability  to  meet  certain  demands  of 
jobs,  such  as  physical  demands,  menial 
demands,  sensory  requirements,  and 
other  functions,  as  described  in 
paragraphs  (b).  (c),  and  (d)  of  this 
section.  Residual  functional  capacity  is 
an  assessment  based  upon  all  of  the 
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relevant  evidence.  It  may  include 
descnptions  [even  your  own)  of 
hnutaUonjs  that  go  beyond  the 
symptoms,  such  aa  pain,  that  are 
important  m  the  diagnosis  and  treatment 
of  your  medical  condition.  Observations 
by  your  treating  or  examining 
physicians,  psychologists,  your  family. 
neighbors,  or  hiends,  and  other  persona. 
of  your  limitations,  in  addition  to  those 
observations  usually  made  during 
formal  medical  exammations.  may  also 
be  used.  These  descnptions  and 
observations,  when  used,  must  be 
considered  along  with  your  medical 
records  to  enable  us  to  decide  to  what 
extent  your  unpairment[s)  keeps  you 
from  performing  particular  work 
activities.  This  assessment  of  your 
remaining  capacity  for  work  is  not  a 
decision  on  whether  you  are  disabled, 
but  18  used  us  the  basts  for  determining 
the  particular  types  of  work  you  may  be 
able  to  do  despite  your  impairment(s). 
Then,  using  the  guidelines  in  $}  404.1560 
through  404.156ya.  your  vocational 
background  la  considered  along  with 
your  residual  functional  capacity  in 
arriving  at  a  disability  decision. 

(b)  Physical  abditiea.  When  we 
assess  your  phyaicat  abilities,  we  first 
assess  the  nature  and  extent  of  your 
physical  limitations  and  then  determine 
your  residual  functional  capaaty  for 
work  activity  on  a  regular  and 
continuing  basia.  A  limited  ability  to 
perform  certain  physical  demands  of 
work  activity,  such  as  sittmg.  slandmg, 
walking,  lifting,  carrying,  pushing, 
pulling,  or  other  physical  functions,  may 
reduce  your  abihty  to  do  past  work  and 
other  woriL  Other  physical  functions 
include  manipulative  or  postural 
Functions,  such  as  reaching,  handling, 
srooping  or  crouching. 

(c)  Mental  abilities.  When  we  assess 
yotr  mental  abilities,  we  first  assess  the 
nature  and  extent  of  your  mental 
hmitations  and  restrictions  and  then 
determine  your  residual  functional 
capacity  for  work  activity  on  a  regular 
and  continuing  basis.  A  limited  abihty  to 
carry  out  certam  mental  activities,  such 
as  limitations  in  understanding, 
remembering,  and  carrying  out 
instructions,  and  m  responding 
appropriately  to  supervision,  co- 
workers, and  work  pressures  m  a  work 
setting,  may  reduce  your  ability  to  do 
past  work  and  other  work. 

(d)  Other  abiiities  affected  by 
impairments.  Some  medically 
determinable  impairments,  such  as  skin 
impairments,  epilepsy,  impairments  of 
vision,  heanng  or  other  senses,  and 
impairments  which  impose 
environmental  reatrictions.  may  cause 
limitations  and  restrictions  which  affect 


other  work-related  abihties.  If  you  have 
this  t>-pe  of  impairment(sl.  *ve  consider 
any  resulting  limitations  and  restrictions 
which  may  reduce  your  ability  to  do 
past  work  and  other  work  in  deciding 
your  residual  functional  capacity. 

(e)  Total  limiting  effects.  When  you 
have  a  severe  impairment(B],  but  your 
symptoms,  signs,  and  laboratory 
findings  do  not  meet  or  equal  those  of  a 
listed  impairment  in  Appendix  1  of  this 
subpart,  we  will  consider  the  limiting 
effecta  of  all  your  impeinnents.  even 
those  that  are  not  severe,  in  determining 
your  residual  functional  capacity.  Pain 
or  other  symptoms  may  cause  a 
limitation  of  function  beyond  that  which 
can  be  determined  on  the  basis  of  the 
anatomical  physiological  or 
psychological  abnormalities  considered 
alone:  e.g.,  someone  with  a  low  back 
disorder  may  be  fully  capable  of 
sustained  medium  work  exertion,  but 
another  person  with  the  same  disorder, 
because  oi  pain,  may  not  be  capable  of 
more  than  light  work  exertion  on  a 
sustained  basis.  In  assessing  the  total 
limiting  effects  of  your  impairment(s}  we 
will  consider  all  of  the  medical  and 
nonmedical  evidence,  including  the 
information  descnbed  m  S  404.1529(c}. 

6.  A  new  5  404  1569a  is  added  to  read 
as  follows: 

S404.i56to    Exerttonat  And  nofMxwtional 
UmttaOona. 

(a)  General.  Your  impairment(s)  and 
related  8ymptom(s).  soch  as  pain,  may 
cause  limitations  of  function  or 
restricboQS  which  limit  your  abihty  to 
meet  certain  demands  of  jobs.  These 
limitations  may  be  exertional, 
nonexertionat  or  a  combination  of  both. 
Limitations  are  classified  as  exertional  if 
they  limit  your  exertional  capabilities, 
that  is.  they  affect  your  abihty  to  meet 
the  strength  demands  of  jobs.  The 
classification  of  a  limitation  as 
exertional  is  related  to  the  United  States 
Department  of  Labor's  classification  of 
jobs  by  various  exertional  levels 
(sedentary,  light,  medium,  bea^'y.  and 
ver>'  heavy)  in  terms  of  the  strength 
demands  for  sitting,  standinj;.  walking, 
lifting,  carri'ing,  pushing,  and  pulling. 
Sections  404. 1567  and  404  1569  explain 
how  we  use  the  classification  of  jobs  by 
exertional  levels  (strength  demands) 
which  is  contained  in  the  Dictionary  of 
Occupational  Titles  pubhshed  by  the 
Department  of  Labor,  to  determine  the 
exertional  requirements  of  work  which 
exists  in  the  national  economy. 
Limitations  which  affect  your  abiliti'  lo 
meet  the  strength  demands  of  jobs,  that 
is.  limitations  which  affect  your  abihty 
to  sit,  stand,  walk.  lift,  carry,  push,  or 
pull,  are  considered  exertional. 
Limitations  or  restrictions  which  dfleci 


your  ability  to  meet  the  nonstrength 
demands  of  jobs,  that  is.  demands  other 
than  sitting,  standing,  walking,  lifhng. 
carrying,  pushing  or  pulling,  are 
considered  nonexertionai.  This 
distinction  is  only  important  when  we 
are  deciding  whether  you  caji  do  work 
other  than  your  past  work.  Sections 
404.1520(f)  and  404.1594(0(8)  explain 
that  if  you  can  no  longer  do  your  past 
relevant  work  because  of  a  severe 
medically  determinable  impairment(s). 
we  must  determine  whether  your 
impairment(s),  when  considered  along 
with  your  age,  education,  and  work 
expenence.  prevents  you  from  doing  any 
other  work  which  exists  in  the  national 
economy  in  order  to  decide  whether  you 
are  disabled  (5  404.1520(fl  or  continue  to 
be  disabled  (5  404.1594(0(8))  Paragraphs 
lb),  fc),  and  (d)  of  this  section  explain 
how  we  apply  the  medical-vocational 
guidelines  in  Appendix  2  of  this  subpart 
in  making  this  detenninatton.  depending 
on  whether  the  limitations  or 
restrictions  imposed  by  your 
impairment(s)  and  related  symptom(5) 
are  exertional,  nonexertionai  or  a 
combmation  of  both- 

(b)  Exertional  limitations.  Where  the 
limitations  and  restrictions  imposed  by 
your  impainnent(8)  and  related 
symptom(8|,  such  aa  paia  affect  only 
your  ability  lo  meet  the  strength 
demands  of  jobs  (sitting,  standing, 
walking,  liftiJig.  carrj-ing.  pushing,  and 
puUmg),  we  consider  that  you  have  only 
exertional  hmitations.  When  your 
impdirment(s)  and  related  symptam[s) 
only  impose  exertional  limilationa  and 
your  specific  vocational  profile  is  listed 
in  a  rule  contained  in  Appendix  2  of  this 
subpart,  we  will  directly  apply  that  rule 
lo  decide  whether  you  are  disabled. 

(c)  Nonexertionai liwitotions.  (1) 
Where  the  limitations  and  restrictions 
imposed  by  your  impairment(8)  and 
related  symptom(s)  aflect  only  your 
ability  (o  meet  the  nonstrength  demands 
of  jobs,  we  consider  that  you  have  only 
nonexertionai  limitations  or  restrictions 
Some  examples  of  nonexertiona) 
limitations  or  restrictions  include  the 
following: 

(i)  You  are  nen'ous,  anxious,  or 
depressed: 

(ii)  You  have  difficulty  maintaining 
attention  or  concentrating: 

(iii)  You  have  diMculty  understanding 
or  remembering  detailed  mstructions; 

(iv)  You  have  difficulty  in  seeing  or 
hearmg; 

(v)  You  have  difficulty  tolerating  some 
physical  feature(s)  of  certain  work 
settings,  e.g..  you  cannot  tolerate  dust  or 
fumes;  or 

(vi)  You  have  difficulty  performing  the 
manipulative  or  postural  functions  of 
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some  work  such  as  reaching,  handling, 
stooping,  or  crouching. 

(2)  If  your  impainnen[(3)  and  related 
symptomla)  only  affect  your  ability  to 
perform  the  nonexertional  aspects  of 
work-related  activities,  the  rules  in 
Appendix  2  do  not  direct  factual 
conclusions  of  disabled  or  not  disabled. 
The  determination  as  to  whether 
disability  exists  will  be  based  on  the 
principles  in  the  appropriate  sections  of 
the  regulations.  givLDg  consideration  to 
the  rules  for  specific  case  situations  in 
Appendix  2. 

(d)  Combined  exertional  and 
nonexertional  limitations.  Where  the 
limitations  and  restrictions  imposed  by 
your  impairment(s)  and  related 
8ymptom(8)  affect  your  ability  to  meet 
both  the  strength  and  nonstrength 
demands  of  jobs,  we  consider  that  you 
have  a  combination  of  exertional  and 
nonexertional  limitations  or  restrictions- 
If  your  impairment{s)  and  related 
symptomfs)  affect  your  abihty  to  meet 
both  the  strength  and  nonstrength 
demands  of  jobs,  we  will  not  directly 
apply  the  rules  m  Appendix  2  unless 
there  is  a  rule  that  directs  a  conclusion 
that  you  are  disabled  based  upon  your 
strength  limitations:  otherwise  we  will 
use  the  rules  as  a  framework  to  guide 
our  decision. 

Appendix  2  to  Subpart  P— {Amended/ 

7.  Appendix  2  (Medical- Vocational 
Guidelines)  of  Subpart  P  is  amended  by 
revising  paragraph  (c)  of  200.00  to  read 
as  follows: 

200.00  Introduction. 


(c)  In  the  appUcaUon  of  the  rules,  the 
indisadual't  residual  functional  capacity  (i.e.. 
the  maxunum  degree  to  which  the  Individual 
retaini  the  capaciry  for  sustained 
performance  of  the  physical -mental 
requlremenlt  of  jobs),  a^.  educatioa  and 
work  experience  must  Hrst  be  determined. 
When  8«»euing  the  person's  residual 
Functional  capacity,  we  consider  his  or  her 
symptomi  (such  as  pain),  signs,  and 
laboratory  Hndings  together  with  other 
evidence  we  obtain. 

For  the  reasons  set  out  in  the 
preamble,  Part  416,  Subpart  L  Chapter 
m  of  Title  20.  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below. 

PART  418— SUPPtEIIEMTAL 
SECURITY  INCOME  FOR  THE  AGEO. 
BUND,  AND  DISABLED 

20  CFR  Part  416.  Subpart  I  is  amended 
as  follows; 


Subpcrt  I — Determining  DIublHty  and 
Btlndneaa 

1.  The  authority  citation  for  Subpart  I 
continues  to  read  as  follows: 

Authority:  Sees  1102.  1614(al,  1619,  1631ld) 
and  (d)(1).  and  1633  of  the  Social  Security 
Act;  42  use  1302,  13a2c(ai.  1382h.  1383(a) 
and  [d)(l).  and  1363b:  sees.  2.  S.  &.  and  15  of 
Pub.  L  9S-4aO.  S8  Stat.  1794. 1601,  and  1602. 
and  leoe. 

2.  Paragraph  (i)  of  {  416.901  is  revised 
to  read  as  follows: 

}  416.901    Scop*  of  tut>part 


(i)  Our  rules  on  vocational 
considerations  are  found  m  H  416.960 
through  416.969a.  We  explain  when 
vocational  factors  must  be  considered 
along  with  the  medical  evidence,  discuss 
the  role  of  residual  functional  capacity 
in  evaluating  your  ability  to  work, 
discuss  the  vocational  factors  of  age. 
education,  and  work  experience, 
describe  what  we  mean  by  work  which 
exists  In  the  national  economy,  discuss 
the  amount  of  exertion  and  the  type  of 
skill  required  for  work,  describe  how  the 
Guidelines  in  Appendix  2  of  Subpart  P 
of  Part  404  of  this  chapter  apply  to 
claims  under  Part  416.  and  explain 
when,  for  purposes  of  applying  the 
guidelines  In  Appendix  2.  we  consider 
the  limitations  or  restrictions  imposed 
by  your  impalrment(8)  and  related 
8ymptom(8)  to  be  exertional. 
nonexertional,  or  a  combination  of  both. 

3.  Section  416.925  is  amended  by 
adding  paragraph  (f)  to  read  as  follows, 

S416.92S    Li»ttng  of  ImpalmMnts  tn 
Appwidbt  1  of  Subpart  P  of  Part  404  of  ttils 


(f)  Symptoms  as  criteria  of  listed 
impairments.  Some  listed  impairments 
include  symptoms  usually  associated 
with  those  impairments  as  criteria.  For 
example,  the  listing  for  ischemic  heart 
disease  [4.04  of  Appendix  1  of  Subpart  P 
of  Part  404  of  this  chapter)  includes  a 
requirement  of  chest  pain  of  cardiac 
ongin.  Generally,  when  a  symptom  is 
one  of  the  criteria  in  a  listed  Impairment, 
it  is  only  necessary  that  the  symptom  be 
present  In  combination  with  the  other 
criteria.  It  is  not  necessary,  unless  the 
listmg  specifically  states  otherwise,  to 
provide  information  about  the  intensity. 
persistence  or  limiting  electa  of  the 
symptom  as  long  as  all  other  findings 
required  by  the  specific  Ustmg  are  met. 

4.  Section  416929  is  revised  to  read  as 
follows; 


9  416.929    How  wa  evaluate  •ymptoma, 
including  pain. 

(a)  Ceneral  In  determining  whether 
you  are  disabled,  we  consider  all  your 
symptoms,  including  pain,  and  the 
extent  to  which  objective  medical 
evidence  confirms  these  symptoms.  By 
objective  medical  evidence  we  mean 
medical  signs  and  laboratory  findings  as 
defined  in  5  416-928  (b)  and  (c).  We  will 
consider  all  of  your  statements  about 
your  symptoms,  such  as  pain,  and  any 
description  you.  your  physician, 
psychologist,  or  other  persons  may 
provide  about  how  the  symptoms  affect 
your  activities  of  daily  living  and  your 
ability  to  work.  However,  statements 
about  your  pain  or  other  symptoms  will 
not  alone  establish  that  you  are 
disabled;  there  must  be  medical  signs 
and  laboratory  findings  which  show  thnt 
you  have  a  medical  irapairmen1(s]  which 
could  reasonably  be  expected  to 
produce  the  pain  or  other  symptoms 
alleged  and  which,  when  considered 
with  all  of  the  other  evidence  (including 
statements  about  the  intensity  and 
persistence  of  your  pain  or  other 
symptoms  which  may  reasonably  be 
accepted  as  consistent  with  the  medical 
signs  and  laboratory  findings),  would 
lead  to  a  conclusion  that  you  are  under 
a  disability  In  evaluating  the  intensity 
and  persistence  of  your  symptoms, 
mcluding  pain,  we  will  consider  alt  of 
the  available  evidence,  including  your 
medical  history-,  the  medical  signs  and 
laboratory  findings  and  statements 
about  how  your  symptoms  affect  you. 
We  will  then  determine  the  extent  to 
which  your  alleged  functional 
limitations  and  restrictions  due  to  pain 
or  other  symptoms  can  reasonably  be 
accepted  as  consistent  with  the  medical 
signs  and  laboratory  findings  and  other 
evidence  to  decide  how  your  symptoms 
affect  your  capacity  for  work. 

(b)  Need  for  medically  determinable 
impairment  that  could  reasonably  be 
expected  to  produce  your  symptons. 
such  OS  pom.  Your  symptoms,  such  as 
pain,  shortness  of  breath,  weakness,  or 
nervousness,  will  not  be  fotind  to  affect 
your  ability  to  do  basic  work  activities 
unless  medical  signs  or  laboratory 
findings  show  that  a  medically 
determinable  impairment(8)  ts  present. 
Medical  signs  and  findings,  established 
by  medically  acceptable  clinical  end 
laboratory  diagnostic  techniques,  must 
show  the  existence  of  a  medical 
impairment(s)  which  results  from 
anatomical,  physiological,  or 
psychological  abnormalities  and  which 
could  reasonably  be  expected  to 
produce  the  pain  or  other  symptoms 
alleged.  When  you  allege  pain  or  other 
symptoms,  but  the  medical  signs  and 
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laboratory  findings  do  not  substantiate 
any  physical  impairmeni[s)  capable  of 
producing  the  pain  or  other  symptom{s). 
we  will  consider  the  possibility  of  a 
medically  determinable  mental 
impairment  as  the  basis  for  your 
symptoms, 

(c)  Evaluating  the  intensity  and 
persistence  of  your  symptoms,  such  as 
pa!n.—[l)  General.  When  the  medical 
signs  or  laboratory  findings  show  that 
you  have  a  medically  determinable 
impairments)  that  could  reasonably  be 
expected  to  produce  your  symptoms, 
such  as  pain,  we  must  then  evaluate  the 
intensity  and  persistence  of  your 
symptoms  so  that  we  can  determine 
how  yjur  symptoms  limit  your  capacity 
for  work.  In  evaluating  the  intensity  and 
persistence  of  your  symptoms,  we 
consider  all  of  the  available  evidence, 
including  your  medical  history,  the 
medical  signs  and  laboratory  findings, 
and  statements  from  you.  your  treating 
or  exam.inmg  physician,  psychologist, 
.ind  other  persons  about  how  your 
symptoms  affect  you. 

(2)  Consideration  of  obiective  medical 
evidence.  Objective  medical  evidence  is 
usually  a  reliable  indicator  from  which 
we  can  make  reasonable  conclusions 
about  the  instensity  and  persistence  of 
your  symptoms  and  the  effect  those 
symptoms,  such  as  pain,  may  have  on 
your  ability  to  work.  Objective  medical 
evidence  is  evidence  obtained  from  the 
application  of  medically  acceptable 
clinical  and  laboratory  diagnostic 
techniques,  such  as  evidence  of  reduced 
joint  motion,  muscle  spasm,  and  sensory 
and  motor  disruption.  We  must  always 
consider  this  type  of  evidence  in 
reaching  a  conclusion  as  to  whether  you 
are  under  a  disability. 

(3)  Consideration  of  other  evidence. 
Since  symptoms  sometimes  suggest  a 
greater  severity  of  impairment  than  can 
be  shown  by  objective  medicjil  evidence 
alone,  we  will  carefully  consider  any 
other  information  you  may  submit  about 
your  symptoms.  The  information  you  or 
your  treating  or  examining  physician, 
psychologist,  and  other  persons  provide 
iiboul  your  pain  or  other  symptoms  (e.g.. 
what  may  precipitate  or  aggravate  it. 
what  medications,  treatments  or  other 
methods  you  use  to  alleviate  it,  and  how 
the  symptoms  may  affect  your  pattern  of 
daily  living)  is  also  an  important 
indicator  of  the  intensity  and 
persistence  of  your  symptoms.  Since 
symptoms,  such  as  pain,  are  subjective 
and  difficult  to  quantify,  any  symptom- 
related  functional  limitations  and 
restrictions  which  you  or  your  treating 
or  examining  physician,  psychologist 
and  other  persons  report  which  can 
reasonably  be  accepted  as  consistent 


with  the  objective  medical  evidence  and 
other  evidence,  will  be  taken  into 
account  as  explained  m  paragraph  (c)(4) 
of  this  section  in  reaching  a  conclusion 
as  to  whether  you  are  disabled.  We  will 
consider  all  of  the  evidence  presented, 
including  information  about  your  prior 
work  record,  your  statements  about  your 
symptoms,  evidence  submitted  by  your 
treating,  examining  or  consulting 
physician  or  psychologist,  and 
observations  by  Social  Security 
Administration  employees  and  other 
persons.  Factors  relevant  to  your 
symptoms,  such  as  pain,  which  we  will 
consider  include: 

(i)  Your  daily  activities; 

(ii)  The  location,  duration,  frequency, 
and  intensity  of  your  pain  or  other 
symptoms: 

(iii)  FVecipitating  and  aggravating 
factors; 

(iv|  The  type,  dosage,  effectiveness, 
and  side  effects  of  any  medication  you 
take  or  have  taken  to  alleviate  your  pain 
or  other  symptoms; 

(v)  Treatment,  other  than  medication. 
you  receive  or  have  received  for  relief  of 
your  pain  or  other  symptoms? 

(vi)  Any  measures  you  use  or  have 
used  to  relieve  your  pain  or  other 
symptoms  (e.g..  lying  fiat  on  you  back, 
standing  for  15  to  20  minutes  every  hour. 
sleeping  on  a  board,  etc.);  and 

(vii)  Others  factors  concerning  your 
functional  limitations  and  restrictions 
due  to  pain  or  other  symptoms. 

(4)  How  we  determine  the  extent  to 
which  symptoms,  such  as  pain,  affect 
your  capacity  to  perform  basic  work 
activities.  Your  symptoms,  including 
pain,  will  be  determined  to  diminish 
your  capacity  for  basic  work  activities 
to  the  extent  that  your  alleged  functional 
limitations  and  restrictions  due  to 
symptoms,  such  as  pain,  can  reasonably 
be  accepted  as  consistent  with  the 
objective  medical  evidence  and  other 
evidence. 

(d)  Consideration  of  symptoms  in  the 
disability  determination  process.  We 
follow  a  set  order  of  steps  to  determine 
whether  you  are  disabled.  If  you  are  not 
doing  substantial  gamful  activity  we 
consider  your  symptoms,  such  as  pain, 
to  evaluate  whether  you  have  a  severe 
impairment(5),  and  at  each  of  the 
remaining  steps  in  the  process.  Sections 
416.920  and  416.920a  explain  this 
process  in  detail.  We  also  consider  your 
symptoms,  such  as  pain,  at  the 
appropriate  steps  in  our  review  when 
we  consider  whether  your  disability 
continues  Sectiun  416.994  explains  the 
procedure  we  follow  in  reviewing 
whether  your  disability  continues. 

(1)  Need  to  establish  a  severe 
medically  determinable  impairment's). 


Your  symptoms,  such  as  pain,  shortness 
of  breath,  and  weakness,  are  considered 
in  making  a  determination  as  to  whether 
your  impairment  or  combination  of 
impairments  is  severe.  (See  {  416.920(c)) 

(2)  Decision  as  to  whether  the  Listing 
of  Impairments  is  met.  Some  listed 
impairments  include  symptoms,  such  as 
pain,  as  criteria.  Section  416  925(0 
explains  how  we  consider  your 
symptoms  when  your  symptoms  are 
included  as  criteria  for  a  listed 
impairment. 

(3)  Decision  as  to  whether  the  Listing 
of  Impairments  is  equalled.  If  your 
impairment  is  not  the  same  as  a  listed 
impairment,  we  must  determine  whether 
your  impairmenl|s)  is  medically 
equivalent  to  a  listed  impairment. 
Section  416926  explains  how  we  make 
this  dpiermination.  In  making  a 
determination,  we  cannot  substitute 
your  allegations  of  pain  or  other 
symptoms  for  a  missing  medical  sign  or 
laboratory  finding  to  raise  the  severity 
of  your  impairmenl[9)  to  that  of  a  listed 
impairment  regardless  of  the  degree  of 
intensity,  persistence  or  functional 
limitation  you  report, 

(4)  Impact  of  symptoms  (including 
pain)  on  residual  functional  capacity.  If 
you  establish  that  your  have  a  medically 
determinable  severe  impairment[s).  but 
your  impairment(s)  does  not  meet  or 
equal  an  impairment  listed  in  Appendix 
1  of  Subpart  P  of  Part  404  of  this  chapter, 
we  will  consider  the  impact  of  your 
symptoms,  including  pain,  on  your 
residual  functional  capacity.  (See 

§  416  945  }  Paragraph  ja)  of  this  section 
explains  that  we  must  always  consider 
all  of  the  objective  medical  evidence 
along  with  your  reports  of  symptoms, 
such  as  pain,  when  evaluatuig  whether 
your  impairment(8)  is  disabling. 
Paragraph  (r.)  of  this  section  explains 
how  we  examine  all  of  the  evidence- 
including  the  medical  signs  and 
laboratory  findings,  and  statements  by 
you.  your  treating  or  examining 
physician,  psychologist,  and  other 
persons,  to  assess  the  impact  of  your 
symptoms  and  the  degree  to  which  they 
limit  your  ability  to  perform  basic  work 
activities. 

5.  Section  416.945  is  revised  lo  read  as 
follows: 

M16-94S    Vour  r«stdu«t  functional 
capabtty. 

(a)  General.  Your  impairment! s), 
including  any  related  symptoms,  such  as 
pain,  may  cause  physical  and  .mental 
limitations  that  affect  what  you  can  do 
in  a  work  setting.  Your  residual 
functional  capacity  is  what  you  can  still 
do  despite  your  limitations  If  you  have 
more  than  one  impairment,  we  will 
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consider  all  of  your  impairments  of 
which  we  are  aware.  We  will  consider 
your  ability  to  meet  certain  demands  of 
jobs,  such  a  physical  demands,  mental 
demands,  sensory  requirements,  and 
other  functions,  as  described  in 
paragraphs  (b).  (c).  and  (d)  of  this 
section.  Residua)  functional  capacity  is 
an  assessment  based  upon  all  of  the 
relevant  evidence.  It  may  mclude 
descriptions  (even  your  own)  of 
limitations  that  go  beyond  the 
symptoms,  such  as  pain,  that  are 
important  m  the  diagnosis  and  treatment 
of  your  medical  condition.  Observations 
by  your  treating  or  examining 
physicians,  psychologists,  your  family. 
neishbors,  or  friends,  and  other  persons, 
c>f  your  limitations,  m  addition  to  those 
observations  usually  made  during 
formal  medical  examinations,  may  also 
be  used.  These  descriptions  and 
observations,  when  used,  must  be 
considered  along  with  your  medical 
records  to  enable  us  to  decide  to  what 
extent  your  impairmentfs]  keeps  you 
from  performing  particular  work 
activities.  This  assessment  of  your 
remaining  capacity  for  work  ts  not  a 
decision  on  whether  you  are  disabled, 
but  18  used  as  the  basis  for  determining 
the  particular  types  of  work  you  may  be 
able  to  do  despite  your  impairmentls). 
Then.  usin$;  the  i^uidelmes  in  H  416.960 
throughh  416.969a,  your  vocational 
background  is  considered  along  with 
your  residual  functional  capacity  m 
arriving  at  a  disability  decision. 

(b)  Physical  abilities.  When  we 
assess  your  physical  abi)ities.  we  Tu'st 
assess  the  nature  and  extent  of  your 
physical  limitations  and  then  determine 
your  residual  functional  capacity  for 
work  activity  on  a  regular  and 
continuing  basis.  A  limited  ability  to 
perform  certain  physical  demands  of 
work  activity,  such  as  sitting,  standing, 
walking,  lifting,  carrying,  pushing, 
pulling,  or  other  physical  functions,  may 
reduce  your  ability  to  do  past  work  and 
o'.her  work.  Other  physical  functions 
include  manipulative  or  postural 
functions,  such  as  reaching.  handUng. 
stooping  or  crouching. 

(c)  Mental  abilities.  When  we  assess 
your  mental  abilities,  we  first  assess  the 
nature  and  extent  of  your  mental 
limitations  and  restnctions  and  then 
determine  your  residual  functional 
capacity  for  work  activity  on  a  regular 
and  continuing  basis.  A  limited  abtbty  to 
carry  out  certain  mental  activities,  such 
as  tmutations  in  understanding, 
remembenng.  and  carrying  out 
instructions,  and  in  responding 
appropriately  to  supervision,  co- 
workers, and  work  pressures  m  a  work 


setting,  may  reduce  your  ability  to  do 
past  work  and  other  work. 

(d)  Other  abilities  affected  by 
impairments.  Some  medically 
determinable  impairments,  such  as  skin 
impairments,  epilepsy,  impairments  of 
vision,  hearing  or  other  senses,  and 
impairments  which  impose 
environmental  restrictions,  may  cause 
limitations  and  restrictions  which  affect 
other  work-related  abilities-  If  you  have 
this  type  of  impairmentls),  we  consider 
any  resulting  limitations  and  restrictions 
which  may  reduce  your  ability  to  do 
past  work  and  other  work  in  deciding 
your  residual  functional  capacity 

(e)  Total  hmiUng  effects.  When  you 
have  a  severe  impairmenl(s).  but  your 
symptoms,  signs,  and  laboratory 
findings  do  not  meet  or  equal  those  of  a 
iLSted  impairment  in  Appendix  1  of 
Subpart  P  of  Part  404  of  this  chapter,  we 
will  consider  the  limiting  effects  of  all 
your  impairments,  even  those  that  are 
not  severe,  in  determining  your  residual 
functional  capacity.  Pain  or  other 
symptoms  may  cause  a  limitation  of 
function  beyond  that  which  can  be 
determined  on  the  basis  of  the 
anatomical,  physiological  or 
psychological  abnormalities  considered 
alone;  e.g  .  someone  with  a  low  back 
disorder  may  be  fully  capable  to 
sustained  medium  work  exertion,  but 
another  person  with  the  same  disorder, 
because  of  pain,  may  not  be  capable  of 
more  than  light  work  exertion  on  a 
sustained  basis.  In  assessing  the  total 
limiting  effects  of  your  impairment(s)  we 
will  consider  all  of  the  medical  and 
nonmedical  eudence,  including  the 
information  descnbed  in  5  416il29(c). 

6.  A  new  S  418.969a  is  added  lo  read 

as  follows: 

$416.069«    Ex«rtlon«l  and  nonexertlonal 
llmKanons. 

(a)  General.  Your  impairmentls)  and 
related  symptomfs).  such  as  pain,  may 
cause  limitations  of  function  or 
restrictions  which  Hmit  your  ability  to 
meet  certain  demands  of  jobs.  These 
limitations  may  be  exertional, 
nonexertional.  or  a  combination  of  both. 
Limitations  are  classified  as  exertional  if 
they  limit  your  exertional  capabilities, 
that  is,  they  affect  your  ability  to  meet 
the  strength  demands  of  lobs.  The 
classification  of  a  limitation  as 
exertional  is  related  to  the  United  Stales 
Department  of  tabor's  classification  of 
jobs  by  various  exertional  levels 
(sedentary,  light  medium,  heavy,  and 
very  heavy)  in  terms  of  the  strength 
demands  for  sitting,  standing,  walkmg, 
lifting,  carrying,  pushing,  and  pulling. 
Sections  418.967  and  418.969  explain 
how  we  use  the  classification  of  jobs  by 
exerljona!  levels  {strength  demands) 


which  IS  contained  in  the  Dictionary  of 
Occupational  Titles  published  by  the 
Department  of  Labor,  to  determine  the 
exertional  requirements  of  work  which 
exists  in  the  national  economy 
Limitations  which  affect  your  ability  to 
meet  the  strength  demands  of  jobs,  that 
is.  limitations  which  affect  your  ability 
to  sit.  stand,  walk,  lift,  carry,  push,  or 
pull,  are  considered  exertional. 
Limitations  or  restnctions  which  affect 
your  ability  to  meet  the  nonstrength 
demands  of  jobs,  that  ts.  demands  other 
than  silting,  standing,  walking,  lifting, 
carrying,  pushing  or  pulling,  are 
considered  nonexertional.  This 
distinction  is  only  important  when  we 
are  deciding  whether  you  can  do  work 
other  than  your  past  work.  Sections 
416.920(f)  and  416.994(b)f5)(viii)  explain 
that  if  you  can  no  longer  do  your  past 
relevant  work  because  of  a  severe 
medically  determinable  impairment{8), 
we  must  determine  whether  your 
impairment(s),  when  considered  along 
with  your  age,  education,  and  work 
experience,  prevents  you  from  doing  any 
other  work  which  exists  in  the  national 
economy  in  order  lo  decide  whether  you 
are  disabled  (5  416.920(0)  ot  continue  to 
be  disabled  (S  416.994(b)|5)(vjii}). 
Paragraphs  (b),  (c).  and  (d)  of  this 
section  explain  how  we  apply  the 
medical-vocational  guidelines  in 
Appendix  2  of  Subpart  P  of  Part  404  of 
this  chapter  in  making  this 
determination,  depending  on  whether 
the  limitations  or  restrictions  imposed 
by  your  impatrment(s).  and  related 
symptom(s)  are  exertional. 
nonexertional  or  a  combination  of  both. 

(b]  Exertional  limitations  Where  the 
limitations  and  restrictions  imposed  by 
your  impairment(8)  and  related 
fiymplom(a).  such  as  pain,  affect  only 
your  ability  to  meet  the  strength 
demands  of  jobs  [sitting,  standing, 
walking,  hfting,  carrying,  pushing,  and 
pulling),  we  consider  that  you  have  only 
exertional  limitations.  When  your 
impairment(s)  and  related  sympfom(s) 
only  impose  exertional  limitations  and 
your  specific  vocational  profile  is  listed 
in  a  rule  contained  m  Appendix  2.  we 
will  directJy  apply  that  rule  to  decide 
whether  you  are  disabled. 

[t] NonexertionallunitatioBS.  (1) 
Where  the  limitations  and  restrictions 
imposed  by  your  impairmentls)  and 
related  symptomls)  affect  only  your 
ability  to  meet  the  nonstrength  demands 
of  jobs,  we  consider  that  you  have  only 
nonexertional  hmitations  or  restnctions. 
Some  examples  of  nonexertional 
limitations  or  restrictions  include  the 
following: 

(i)  You  are  nervous,  anxious,  or 
depressed; 
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(ii)  You  have  difficulty  maintaining 
attention  or  concentrating; 

(ill)  You  have  difficulty  understanding 
or  remembering  detailed  instructions; 

(iv)  You  have  difficulty  in  seeing  or 
heanng: 

(v)  You  have  difficulty  tolerating  some 
physical  feature(5l  of  certain  work 
settings,  e.g..  you  cannot  tolerate  dust  cr 
fumes:  or 

(vi)  You  have  difficulty  performing  the 
manipulative  or  postural  functions  of 
some  work  such  as  reaching,  handling, 
stooping,  or  crouching. 

(2)  If  your  impairmentfs)  and 
symptom(s)  only  a^ect  your  abibty  to 
perform  the  nonexertional  aspects  of 
work-related  activities,  the  rules  m 
Appendix  2  do  not  direct  factual 
conclusions  of  disabled  or  not  disabled. 
The  determination  as  to  whether 
disability  exists  will  be  based  on  the 
principles  in  the  appropriate  sections  of 
the  regulations,  giving  consideration  to 
the  rules  for  specific  case  situations  in 
Appendix  2. 

(d)  Combined  exertional  and 
nonexertionai  limitations.  Where  the 
limitations  and  restrictions  imposed  by 
your  inipairment{s)  and  related 
symp!om|s|  affect  your  ability  to  meet 
both  the  strength  and  nonstrength 
demands  of  jobs,  we  consider  that  you 
have  a  combination  of  exertional  and 
nonexertional  limitations  or  restrictions. 
If  your  impairment(8)  and  related 
symptom(s)  affect  your  ability  to  meet 
both  the  strength  and  nonstrength 
demands  of  jobs,  we  will  not  directly 
apply  the  rules  in  Appendix  2  unless 
there  is  a  rule  that  directs  a  conclusion 
that  you  are  disabled  based  upon  your 
strength  limitations;  otherwise  we  will 
use  the  rules  as  a  framework  to  guide 
our  decision. 

|FR  Doc.  88-20B77  Filed  &-l'i-B8:  B:45  am] 
BILUMG  COOC  41tO>n-ll 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1,  501,  504.  505.  506,  507, 
511,512,516,  519.  and  602 

[lNTL-962-661 

Allocation  and  Apportionment  of 
Interest  Expense  and  Certain  Other 
Expenses 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

including  cross-reference  to  temporary 

regulations- 

SUMMARV:  This  document  provides 
proposed  Income  Tax  Regulations 


relating  to  the  allocation  and 
apportionment  of  interest  expense  and 
certain  other  expenses  for  purposes  of 
the  foreign  tax  credit  rules  and  certain 
other  international  tax  provisions.  In  the 
rules  and  regulations  portion  of  this 
Federal  Register,  the  Internal  Revenue 
Service  is  issuing  temporary-  regulations 
relating  to  these  matters  The  text  of 
those  temporary  regulations  also  serves 
as  the  comment  document  for  this  notice 
of  proposed  rulemaking.  Certain 
additional  regulations  are  also  proposed 
by  this  document.  This  document  also 
withdraws  the  notice  of  proposed 
rulemaking  relating  to  the  same  subject 
that  appeared  in  the  Federal  Register  on 
September  11.  1987  [52  FF  345801, 
DATES:  These  regulations  are  proposed 
to  be  effective  for  taxable  years 
beginning  after  December  31, 1986.  In 
general,  these  regulations  would  be 
applicable  to  the  allocation  and 
apportionment  of  interest  expense  and 
certain  other  expenses  for  taxable  years 
beginning  after  December  31.  1986. 
Comments  and  requests  for  a  public 
hearing  must  be  delivered  or  mailed 
before  December  13.  1986. 
address:  Send  comments  and  recjue&ts 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue  (Attention:  CC:LR:T, 
lNTL-952-86).  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Memck.  regarding  the  allocation 
and  apportionment  of  interest  expense, 
and  Carl  Cooper,  regarding  the 
allocation  and  apportionment  of  other 
expenses,  both  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel. 
Internal  Revenue  Service,  IHl 
Constitution  Avenue  N'W..  Washington, 
DC  20224  (Attention:  CC:LR  T  (INTU 
952-86))  (David  Merrick  202-5ti6-6276, 
Car!  Cooper  202-634~540a  not  a  toll-free 
call], 

suppuementarv  information: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  t.he 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington. 
DC  20503,  Attention.  Desk  Officer  for 
Internal  Revenue  Service,  with  copies  to 
the  Internal  Revenue  Service  at  the 
address  previously  specified. 

The  affirmative  elecbons  in  this 
regulation  are  in  S  1.861-9T(g)t])(ii]. 
which  requires  taxpayers  affirmatively 


to  elect  either  the  gross  income  or  the 
asset  method  of  apportionment  in  the 
case  of  a  controlled  foreign  corporation. 
and  in  \  1  861-12T(c)[4)(ii),  which 
permits  taxpayers  to  elect  under  certain 
circumstances  lo  reallocate  interest 
expense  that  is  allocated  to  a 
noncontrolled  section  902  corporation 
This  information  will  be  used  in  audita 
of  taxpayers.  The  likely  respondents  are 
businesses  and  other  for-profit 
institutions. 

Estimated  lotul  annual  reporting 
burden:  2.500  hours. 

Estimated  annual  burden  per 
respondent:  10  minutes. 

Estimated  number  of  respondents: 
15.000. 

Estimated  annual  frequency  of 
responses:  On  occasion. 

This  estimate  is  an  approximation  of 
the  average  lime  expected  to  be 
necessar>'  to  make  the  affirmative 
elections.  It  is  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  greate   or  less 
time,  depending  on  their  particular 
circumstances. 

Background 

The  lemporan,'  regulations  published 
in  the  rules  and  regulations  portion  of 
this  issue  of  the  Federal  Register  add 
new  temporary  regulations  §§  1.861-fiT 
through  1.861-14T.  For  the  text  of  the 
lemporan.'  regulations,  see  FR  Doc.  Bfr- 
20838  (T,D.  8228]  published  in  the  rules 
and  regulations  portion  of  this  issue  of 
the  Federal  Register  Certain  additional 
regulations  are  also  proposed  by  this 
document. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defmed  in  Executive  Order  12291. 
Therefore,  a  Regulatorv-  Impact  Analysis 
is  not  required.  Although  this  document 
is  a  notice  of  proposed  rulemaking  that 
solicits  public  comments,  the  notice  and 
public  procedure  requirements  of  5 
(J.S.C.  553  do  not  apply  because  it  has 
been  determined  that  these  proposed 
regulations  are  mterpretalive.  Therefore, 
an  initial  Regulatorv'  Flexibility  Analysis 
IS  not  required  by  the  Regulator)- 
Flexibility  Act  (5  U.S.C.  Chapter  6| 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  seven  copies)  to  the  Commissioner 
of  Internal  Revenue.  All  comments  will 
be  available  for  public  inspection  and 
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copying  A  public  heanng  wiH  be  held 
upon  written  request  by  any  pereon  who 
submits  written  comments  on  the 
proposed  rules.  Notice  of  the  time  and 
place  for  the  hearing  wil!  be  pubhshed 
m  the  Federal  Register. 

Drafting  InformatioD 

The  principal  author  of  the  proposed 
regulations  relating  to  the  allocation  and 
dpportionment  of  interest  expense  is 
David  Memck,  and  the  pnncipal  author 
of  the  proposed  regulations  relating  to 
the  allocation  and  apportionment  of 
other  expenses  is  Carl  Cooper,  both  of 
the  Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel,  internal  Revenue 
Ser\ice  Other  personnel  from  offices  of 
the  Internal  Revenue  Service  and 
Treasury  Department  participated  m 
developing  these  regiiJations. 

List  of  Subjects 

26  CFR  1.861-1  through  1.997-1 

Income  taxes.  Aliens,  Exports.  DlSCs. 
Foreign  investment  In  U.S..  Foreign  tax 
credit.  FSC.  Source  of  income.  U.S. 
investments  abroad 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

The  temporary  regulations.  FR  Doc. 
88-20838  (T,D,  8'228).  published  in  the 
rules  and  regulations  portion  in  this 
issue  of  the  Federal  Register,  are  hereby 
also  proposed  as  final  regulations  under 
sections  861  and  864  of  the  Internal 
Revenue  Code  of  1986.  In  addition,  the 
regulations  set  forth  below  are  also 
proposed  as  amendments  to  the  Income 
Tax  Regulations  (28  CFR  Part  1), 

The  proposed  amendments  to  26  CFR 
Part  1  relating  to  this  same  subject  and 
published  on  September  11.  198?  [52  FR 
34580]  are  hereby  withdrawn. 

Incom*  Tax  Regulations 
PART  1— (AMENDED! 

Paragraph  1.  The  authonly  for  Part  1 
is  amended  by  adding  the  following 
citations: 

Authority:  26  U  S.C  7805    *  *   *  SecUon 
1.861-10  IS  aiao  issued  under  26  L'  S.C.  863|a), 
28  U.S  C,  a64)e),  26  U  S  C  86S(il  and  28  U  S  C 
7701(0 

Par.  2.  Section  1.861-10  is  added  at  the 
appropnate  place  to  read  as  follows; 

$1.M1-10    Sp«cM  aflocattons  of  tntwMt 


(v)  Analysis  of  operating  costs.  For 
taxable  years  beginning  after  December 
31,  1988,  if  operating  costs  other  than 
interest  with  respect  to  the  property 
exceed  15  percent  of  the  total  income 
denved  from  the  properly  in  the  taxable 
year  [for  example,  rents  or  royalties), 
then  a  significant  portion  of  revenue 
shall  be  considered  to  be  denved  from 
sales,  labor.  ser\nce«.  or  the  use  of  other 
property  For  this  purpose,  the  term 
operating  costs"  shall  include  only 
expenses  that  are  deductible  solely 
under  section  162. 
(b](3Kv)  through  (4)(vi]  IReservedj 
(vii)  The  term  "qualified  nonrecourse 
indebtedness"  shall  not  include  any 
transaction  that  involves  excess 
collateralization  within  the  meaning  of 
paragraph  (b)(12)  of  this  section. 
(b)(5)  through  111)  (Reserved) 
\M)  Excess  coUoterahzation  For 
taxable  years  beginning  after  December 
31.  1989.  a  loan  will  be  deemed  to 
involve  excess  collateralization  if  the 
principal  amount  of  the  loan  is  less  than 
60  percent  of  the  value  of  identified 
property  at  the  time  of  its  purchase  (or 
construction  cost  in  the  case  of  self- 
constructed  assets).  If  the  pnncipal 
amount  of  the  loan  is  greater  than  80 
percent  of  such  value,  then  the  loan  will 
be  deemed  not  to  involve  excess 
collateralization.  If  the  pnncipal  amount 
of  the  loan  is  within  the  range  of  80  to  80 
percent  of  such  value,  the  determination 
of  whether  the  loan  involves  excess 
coUaterahzalion  shall  be  based  on  facts 
and  circumstances,  taking  into  account 
factors  such  as  the  ratios  of  loan-(o- 
vaiue  m  comparable  nonrecourse 
borrowings  within  the  relevant  industry 
or  geographic  market. 

(c)  through  (e)  (Reser^-edl 
Lawr«ac«  B.  Gibba. 
Commiuionf^r  of  Internal  Revnnue. 
[FR  Doc  88-20639  Filed  ft-S-68-  8:4!^  rtir. 
aiuJMO  cooc  ««w-ei-ii 


(a)  through  (b)(3)(iii)  (Reserved] 


DEPARTMENT  OF  AGRICULTURE 
Forest  Servlc« 

36  CFR  Part  261 

ProhlbiUona;  Forest  Devetopment 
Trails 

agency:  Foreat  Service.  USDA. 
actiom:  Proposed  rule. 

SUMMAirr:  The  Forest  Service  proposes 
to  amend  36  CFR  261.12  ar.d  36  CFR 
261.55  to  control  u»«  on  Forest 
development  trails  based  upon  type  of 
vehicle.  *ype  of  traffic,  and/or  vehicle 
charactenstica.  The  current  rules 
prohibit  certain  transportation  uses  and 


modes  of  transport,  as  well  as  size  of 
vehicles  based  on  width  The  rules  have 
proven  confusing,  outdated,  and  difficult 
to  enforce  The  intended  effect  of  the 
proposed  rule  is  to  provide  Forest 
Supervisors  more  flexibility  to  choose 
the  best  method  of  managing  trail  use 
and  to  elimmale  the  necessity  of 
periodically  revising  the  rules  because 
of  changes  m  design  and  manufacture  of 
vehicles  suitable  for  trail  use. 
DATE:  Comments  must  be  received  by 
November  14.  1988. 

AOOneSSES:  Send  written  comments  to 
F  Dale  Robertson.  Chief  (2350),  Forest 
Service.  USDA.  P.O.  Box  96090, 
Washington.  DC  20090-6090. 

The  public  may  inspect  comments 
received  on  this  proposed  rule 
modification  in  the  Office  of  the 
Director.  Recreation  Staff  Room  4225. 
South  Building.  14th  and  Independence 
SW,  Washington.  DC.  between  the 
hours  of  8:30  a.m.  and  4.30  p.m. 
FOR  FURTHER  INFORMATION  CONTACT. 
Thomas  P  Lennon.  Recreation  Staff. 
(202)447-2311. 
SUPm^MENTARV  INFORMATION:  Part  261 

of  the  Code  of  Federal  Regulations  seta 
forth  acts  and  conduct  prohibited  on 
National  Forest  System  lands.  Subpart 
A  seta  forth  general  prohibitions 
applicable  lo  all  lands,  including  on 
forest  development  roads  and  trails. 
Subpart  B  authonzes  Forest  Ser\ice  Une 
officers  to  dose  or  restnct  an  area  and 
to  prohibit  specific  uses  by  issuance  of 
orders. 

At  36  CFR  261.12(e).  the  use  of  a 
motorized  vehicle  over  40  inches  in 
width  la  prohibited  on  any  forest 
development  trail.  This  '40inch"  rule 
was  originally  intended  to  prohibit  four- 
wheel  drive  vehicle  use  on  Forest 
development  trails.  It  was  not  based  on 
trail  design  standards,  but  rather  on  the 
types  of  vehicles  being  manufactured  at 
the  time,  Since  this  prohibition  was 
promulgated,  manufacttirers  have 
created  a  variety  of  vehicles  that  are 
suited  for  trail  use  but,  depending  upon 
the  model,  may  exceed  the  40-inch  rule 
by  1  to  5  inches. 

These  changes  in  vehicle  design  have 
led  to  confusion  among  users  and 
created  law  enforcement  difficulties  for 
National  Forest  System  users  and  the 
Forest  Service.  For  example,  a  family 
using  a  trail  designated  for  allierrain- 
vehicles  (ATV's)  or  snowmobiles  may 
encounter  the  situation  where  two  of 
their  family  members  can  legally  ride  on 
the  trail,  but  a  third  member  cannot, 
because  one  vehicle  model  is  slightly 
over  40  inches  wide.  Because  of  the 
Forest  Service  prohibition,  some  users 
have  attempted  lo  modify  their  vehicles 


Federal  Register  /  Vol.  53.  No.  178  /  Wednesday.  September  14.  1988  /  Proposed  Rules  35527 


to  conform  lo  the  40-mch  rule.  Such 
modifications  which  can  result  in 
machine  inslabiUty  and  safely  problems 
shouldn't  be  necessary  Generally,  trails 
that  will  accommodate  a  40-inch  wide 
vehicle  will  also  accommodate  slightly 
wider  models. 

The  proposed  amendment  would 
remove  the  general  prohibition  on  use  of 
motorized  vehicles  m  excess  of  40 
inches  in  width  on  a  trail  and  instead, 
allow  each  Forest  Supcr\'i8or  to  control 
unacceptable  motorized  vehicle  use  on 
trails  by  issuance  of  specific 
prohibitions  designated  by  order 
pursuant  to  36  CFR  Part  261.  Subpart  B. 
The  proposed  action  gives  the  Forest 
Super\'isor  the  authonty  to  choose  the 
\ica\  method  of  managing  trail  use. 

Under  the  proposed  amendment,  the 
Forest  Super\'isor  order  could  prohibit 
types  of  use  on  trails  on  the  basis  of  the 
following;  (1)  The  type  of  vehicle  (ATV. 
snowmobile,  four-wheel  drive, 
motorcycle,  etc).  (2)  types  of  traffic  or 
mode  of  transport  (motorized,  non- 
motorized,  foot  horses,  pack  stock 
traftic,  etc.);  and  (3)  vehicle 
characteristics  (length,  width,  wei^t, 
height,  two-wheel,  three-wheel,  four- 
wheel,  etc.).  By  establishing  these  broad 
categories  of  types  of  use,  vehicles,  and 
traffic,  the  proposed  rule  would  thus 
eliminate  the  need  for  the  present 
specific  prohibitions  against  using  a 
bicycle  or  motorized  vehicle 
(5  261.55(b)).  possessing  or  using  a 
saddle,  pack,  or  draft  animal 
(5  261.55(c)). 

The  proposed  amendments  would 
make  S  261  55  more  consistent  with  the 
rules  at  3fl  CFR  Part  295 — Use  of  Motor 
Vehicles  Off  Forest  Development  Roads 
which  speaks  to  control  of  use  by  "ty-pes 
of  vehicles"  and  with  Forest  Land  and 
Resource  Management  Plans  !36  CFR 
Part  219)  which  designate  roads,  trails, 
and  areas  for  use  by  types  of  traffic.  The 
amendments  also  would  closely  parallel 
regulations  pertaining  to  control  of 
traffic  on  Forest  development  roads,  an 
important  factor,  since  trail  vehicles  are 
frequently  used  on  Forest  development 
roads.  Consistency  between  trail  and 
road  regulations  reduces  user  confusion 
and  law  enforcement  problems. 

The  public  is  invited  to  submit  wfrilten 
comments  on  the  proposed  rule  which 
will  be  analyzed  and  considered  in 
promulgating  a  final  rule. 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12291.  and  it  has  been  determined 
that  the  regulation  is  not  a  major  rule. 
The  regulation  applies  to  individual 
recreation  users  m  a  limited  situation 
and  will  have  no  effect  on  competition. 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  the  United 


States-based  enterprises  to  compete  in 
foreign  markets. 

It  has  also  been  determined  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  is  delermmed  to  be  limited 
in  context  and  intensity  and  to  produce- 
little  or  no  environmental  effects, 
individually  or  cumulatively,  to  either 
the  biological  or  physical  component  of 
the  human  environment.  Therefore,  it  is 
unnecessary  to  prepare  an 
environmental  assessment  or  an 
environmental  impact  statement. 

List  of  Subjects  in  36  CFR  Pari  261 

Law  enforcement,  National  Forests. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble.  Subparts  A  and  B  of 
Chapter  n  of  Title  38  of  the  Code  of 
Federal  Regulations  is  proposed  lo  be 
amended  as  follows: 

PART  261— PROHIBITIONS 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows; 

Aulborily:  16  U  S.C  551,  16  U.S  C.  472:7 
U.S  C  lOlllO;  16  U.S.C  1240(i);  16  USC 

n33(cHd)(i). 

Subpart  A— General  Prohibitions 

$261.13    lAmended) 

2  Amend  S  261.12  by  removing 

paragraph  (e). 

Subpart  B— Prohibition*  In  Areas 
Designated  by  Order 

3,  Revise  S  261.55  to  read  as  follows: 

§  261.5S    Foreal  devetopment  trans. 

When  provided  by  an  order  issued  in 
accordance  with  5  261.50  of  this  subpart, 
the  following  are  prohibited  on  a  forest 
development  trail: 

(a)  Being  on  a  trail. 

(b)  Using  any  type  of  vehicle 
prohibited  by  the  order. 

(c)  Use  by  any  type  of  traffic  or  mode 
of  transport  prohibited  by  the  order. 

(d)  Operating  a  vehicle  m  violation  of 
the  width,  weight,  height,  length,  or 
other  limitations  specified  by  the  order. 

(e)  Shortculting  a  switchback  in  a 
trail. 

Date  Augu.ll  ::S.  198a 
George  M-  Leonard. 
Associate  Chief. 

[FR  Doc.  88-20940  Filed  9-13-B8:  8:45  am) 
BILLING  COOff  94f0-t«-«l 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

lFRL-3445-11 

Approval  and  Promulgation  of 
ImpiementaUon  Plans;  Indiana 

agency:  Environmental  Protection 

Agency  (USEPAl. 

action:  Proposed  rulemaking 


SUMMARY:  USEPA  is  proposing  to 
approve  a  site-specific  re\T8ion  to  the 
Indiana  State  Implementation  Plan  (SIP) 
for  ozone.  The  revision  would  provide 
for  a  alternative  compliance  schedule 
for  Uniroyal  Plastics  Company. 
Incorporated  (Umroyal).  which  is 
located  in  St.  |oseph  County, 
Mtshawaka.  Indiana.  This  SIP  revision 
would  approve  an  extension  m 
compliance  for  Uniroyal  from  December 
31.  1986  unUl  November  7. 1987.  allowmg 
Uniroyal's  reformulation  of  its  coatings 
for  two  fabnc  coalers  and  four  vinyl 
printers  This  action  is  taken  m  response 
to  a  July  23. 1987.  request  from  the  Slate 
of  Indiana. 

date:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  November  14.  1988. 
ADDRESSES:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review:  (It  is  recommended  that  you 
telephone  Uylaine  E.  McMahan.  at  (312) 
b86-6031.  befure  visiting  the  Region  V 
office.) 
U.S.  Environmental  Protection  Agency, 

Region  V.  Air  and  Radiation  Branch. 

230  South  Dearborn  Street.  Chicago. 

lllmois  60605. 
Office  of  Air  Management.  Indiana 

Department  of  Environmental 

Management.  105  South  Meridian 

Street.  P.O.  Box  6015.  Indianapolis, 

Indiana  46206-6015. 

Comments  on  this  proposed  rule 
should  be  addressed  lo.  [Please  submil 
an  onginal  and  three  copies,  if  possible.) 
Gary  Gulezian.  Chief.  Regulatorj' 
Analysis  Section.  Air  and  Radiation 
Branch  (5AR-26).  U.S.  Environmental 
Protection  Agency.  Region  V.  230  South 
Dearborn  Street.  Chicago.  lllmois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

L'ylaine  E.  McMahan.  (312)  886-6031. 

SUPPLEMENTARY  INFORMATION:  On  luly 

23.  1987,  the  Indiana  Department  of 
Environmental  Management  submitted 
lo  USEPA  a  request  for  a  site-specific 
revision  revising  Indiana's  ozone  SIP. 
This  revision  consists  of  compliance 
date  extensions  for  Uniroyal's  two 
fabnc  coalers  and  four  vinyl  pnnlers  at 
its  Mishawaka  plant,  located  in  St. 
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loseph  County.  Indiana,  which  is 
designdted  as  an  urban  nonaltainmeni 
area  for  ozone. 

Under  the  existing  federally  approved 
SIP.  each  fabnc  coaler  is  sub|ect  lo  VOC 
control  requii-emenis  contained  in  Rule 
.125  I.\C  8-2-12.  and  each  vinyl  printer  is 
subjecl  to  VOC  control  requirements 
contained  in  Rule  325  L\C  8-S-S-  The 
fabric  coalers  and  vinyl  printers  are 
subject  to  the  compliance  requirements 
contained  in  Rule  325  lAC  8-1.1-3.  This 
Rule  requires  compliance  bv  December 
31. 1986.  USEPA  approved  these  rules  as 
meeting  the  reasonably  available 
control  technology  (RACT)  ' 
requirements  of  the  Clean  .^ir  Act  on 
Febraary  10.  1986  (51  FR  4912|. 

Compliance  Dale  Extension  Policy 

I'SEPA  9  August  7.  1986. 
memorandum.  'Policy  on  SIP  Revisions 
Requesting  Compliance  Date  Extensions 
for  VOC  Sources  "  from  (.  Craig  Potter, 
Assistant  Admimstralor  for  Air  and 
Radiation,  states  that  the  compliance 
date  extension  policy  requires  that  any 
extension  which  goes  beyond  3  years 
past  adoption  of  the  applicable  rule 
should  be  closely  scrutinized  for 
expeditiousness: 

This  should  include  an  examinalion  of  (he 
compliance  staUis  of  other  sources  nationatly 
in  the  same  volatile  orga.nic  compound  fVOC) 
category  (this  examination  would  be  the 
responsibility  of  the  Slatel,  and  the  most 
expeditious  means  of  compliance  available 
[incl'jdini?  ridd-on  control  equipment,  process 
change,  or  raw  materials  improvement) 
irresp^ictive  of  the  method  propo.sed  in  the 
SIP  revision. 

!n  addition,  this  policy  requires  the 
State  to  demonstrate  that  the  extension 
will  not  interfere  with  the  timely 
attainment  and  maintenance  of  the 
ozone  standard  and.  where  relevant. 
'Reasonable  Further  Progress"  (RFP] 
to^vards  timely  attainment 

L'SEP.-\  s  specific  criteria  for 
evaluating  compliance  date  extensions 
for  VOC  sources  are  contained  in  the 
August  7,  1986.  compliance  date 
extension  policy.  These  criteria  must  be 
met  in  order  for  an  e.xtension  to  be 
approved. 

Critenon  I 

The  Stale  must  demonstrate  that  the 
extension  will  not  interfere  with 
attainment  and  maintenance  of  the 


'  .A  definit.on  oi  R.ACT  19  contained  in  a 
Deoemlwr  9.  1979.  memoramjum  from  Roger 
Strelow.  former  Assistant  AdniiniBtralor  for  Air  and 
Waste  Management  RACT  is  defined  as  tfie  lowest 
emission  limitation  ihat  a  particular  source  is 
dpable  of  meeting  by  the  application  of  control 
technology  that  is  reasonably  available  considenng 
technological  and  economic  feasibility 


ozone  standard  and.  where  relevant. 
RFP  toward  attainment. 

This  proposed  compliance  date 
extension  will  not  interfere  with 
attainment,  maintenance  or  RFP.  USEPA 
previously  approved  a  modeling 
analysis  for  St  loseph  and  Elkhart 
Counties  (February  10. 1986  (51  FR 
49121)  This  modeling  analysis  did  not 
rely  upon  emission  reductions  from  this 
facility.  Therefore,  since  there  is  no 
increase  in  actual  emissions  as  a  result 
of  this  compliance  dale  extension,  this 
existing,  approved  modeling  analysis  is 
not  undermined. 

In  addition,  the  three  most  recent  of 
quahty  assured  ozone  raomloring  data 
(1984-86)  support  this  modeling  analysis. 
Finally,  this  compliance  dale  extension 
is  of  short  duration  and  has  already 
expired. 

Criterion  2 

Time  extensions  must  also  be 

consistent  with  the  requirement  Ihat 
nonattainment  SIPs  provide  for 
implementation  of  all  reasonably 
available  control  measures  as 
expeditiously  as  practicable 
Expeditiousness  should  be 
demonstrated  by  determining  when  the 
source  was  firsl  put  on  notice  of  the 
applicable  requirement  and  the  time  that 
has  elapsed  since  then. 

USEPA  has  generally  determined  thai 
for  most  VOC  sources,  a  compliance 
schedule  that  does  not  extend  beyond 
three  years  after  adoption  of  the 
applicable  rule  can  be  considered 
expeditious.  Indiana  adopted  the 
applicable  regulation  on  .November  7. 
1984.  Because  this  extension  is  no  longer 
than  three  years  after  the  adoption  of 
the  applicable  rules,  it  can  be 
considered  expeditious. 

Conclusion 

USEP.A  IS  proposing  lo  approve  this 
compliance  dale  extension  because  It  is 
expeditious  and  will  not  jeopardize 
attainment  and  maintenance  of  the 
ozone  standard. 

USEPA  18  providing  a  60-day  comment 
penod  on  this  notice  of  proposed 
rulemaking.  Public  comments  received 
on  or  before  November  14. 1988.  Will  be 
considered  in  USEPA'a  Final  rulemaking. 
All  commenis  will  be  available  for 
inspection  during  normal  business  hours 
at  the  Region  V  office  listed  at  the  front 
of  this  notice. 

Under  5  U.S.C.  section  e05(b),  (he 
Administrator  has  certified  thai  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  48  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 


requirements  of  section  3  of  E.xeculive 
Order  12291. 

Aulhority:  42  U  S  C  7401-7642. 
Dated  December  29,  19B7. 
Frank  M.  Covington, 

Acting  Regional  Administrator 

Cdltoiial  Nots:  This  document  was  received 
at  the  office  of  the  Federal  Register  on 

September  fl.  iwa 

|FR  Doc  8ft-2(r81  Filed  9-13-aS:  a:4S  am) 
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40  CFR  PART  52 

[FRL34««-31 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Revision— Six  Districts 
In  California 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  proposed  rulemaking. 

SUMMAAv;  EPA  proposes  lo  approve 
several  revisions  lo  the  California  Stale 
Implemenlation  Plan  (SIP)  including 
rules  adopted  by  six  air  pollution  control 
dislricia:  the  Bay  Area  Air  Quality 
Management  Dislnct  I.AQMD].  the 
Monlerey  Bay  UniFied  Air  Pollution 
Control  District  (APCD).  the  Sacramento 
County  APCD.  the  San  Diego  County 
APCD.  the  South  Coast  AQMD.  and  the 
Tulare  County  APCD  California 
submitted  these  revisions  to  EPA  on 
June  9, 1987  and  September  1. 1987. 
These  submittals  consist  of  regulations 
which  control  emissions  of  volatile 
organic  compounds  (VOCs|  EPA  has 
evaluated  each  of  the  regulations 
addressed  in  this  notice  and  has 
determined  Ihat  they  should  be 
apprined. 

EFFtcnvE  DATE:  Commenis  must  be 
received  on  or  before  October  14. 1988. 

ADDRESSES:  Comments  on  this  proposal 
should  be  sent  lo:  Regional 
Administrator.  Environmental  Proteclicn 
Agency,  Region  9  215  Fremont  Street. 
San  Francisco,  CA  94105.  Altn:  SIP 
Section  (A-2-3).  Air  Management 
Division. 

Copies  of  the  rules  and  of  EPA  s 
Evaluation  Report  for  each  rule  are 
available  for  inspection  during  normal 
business  hours  at  EPA.  Region  9  All  of 
the  rules  are  also  available  at  the  Air 
Resources  Board  address  listed  below. 
Rules  of  specific  districts  are  available 
at  the  districts  which  adopted  them.  The 
addresses  are  given  below. 

California  Air  Resources  Board. 
California  General  Projects  Section. 
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Technical  Support  Division,  P  O.  Box 

2815.  Sacramento.  CA  95812 
Bay  Area  Air  Quality  Management 

District,  939  Ellis  Street,  San 

Francisco,  CA  94109. 
Monterey  Bay  Unified  Air  Pollution 

Control  District,  1164  Monroe  Street 

Suite  10,  Salinas,  CA  93906 
Sacramento  County  Air  Pollution 

Control  District,  9323  Tech  Center 

Drive.  Sacramento.  CA  95826. 
San  Diego  County  Air  Pollution  Control 

District.  9150  Chesapeake  Drive.  San 

Diego.  CA  93123-1095. 
South  Coast  Air  Quality  Management 

District.  9150  Flair  Drive.  El  Monte. 

CA  91731. 
Tulare  County  Air  Pollution  Control 

District.  Health  Services  Department. 

Division  of  Environmental  Health, 

Health  Building— County  Civic  Center. 

Visalia,  CA  93291, 
FOR  FURTHER  INFORMATIIJN  CONTACr 
Anita  Tenley.  Slate  Implementation  Plan 
Section  (A-2-31.  Air  Management 
Division.  Environmental  Protection 
Agency.  Region  9.  215  Fremont  Street. 
San  Francisco.  CA  94105.  |415)  974-7644; 
l-TS  454-7544. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  lune  9. 1987  and  September  1. 1987 
the  Slate  of  California  submitted  lo  EPA 
a  series  of  revisions  lo  Us  SIP.  Some  of 
those  revisions  are  proposed  for 
approval  in  this  notice.  Others  are  being 
addressed  in  separate  notices.  These 
revisions  consist  of  regulations  which 
control  emissions  of  VOCs.  A  brief 
description  of  each  of  the  regulations  by 
Eubmitlal  dale  and  distnct  is  provided 
below.  ERA'S  evaluation  and  proposed 
action  follow  the  description  of  the 
regulations. 

Description  of  Regulation! 

lune  9. 19S7  submittal 

Boy  Area  AQMD 

Regulation  8.  Rule  18— Valves  and 

Flanges  at  Petroleum  Refineries 
Regulation  8.  Rule  41— Vegetable  Oil 

Manufacturing  Operations 

Monterey  Bay  Unified  APCD 

Rule  1001— Solid  Waste  Disposal  Sites 

San  Diego  County  APCD 

Rule  61.0 — Definitions 

Rule  61  1— Receiving  and  Storing 

Volatile  Organic  Compounds  at 

Bulk  Plants  and  Bulk  Terminals 
Rule  81.2— Transfer  of  Organic 

Compounds  Into  Mobile  Transport 

Tanks 
Rule  61.3 — Transfer  of  Volatile  Organic 

Compounds  Into  Stationary  Storage 

Tanks 


Rule  61.6 — New  Source  Performance 

Standards  (NSPS)  Requirements  for 

Storage  of  Volatile  Organic 

Compounds 
Rule  61.7— Spillage  and  Leakage  of 

Volatile  Organic  Compounds 
Rule  61  B — Certification  Requirements 

for  Vapor  Control  Equipment 

South  Coast  AQMD 
Rule  443.1— Labeling  of  Materials 
Containing  Organic  Solvents 

7"u/ore  County  APCD 

Rule  410— Organic  Solvents 

Rule  410.3 — Organic  Solvent  Dcgreasing 

Operations 
September  1. 1967  submitul 
Sacramento  County  APCD 
Rule  442— Architectural  Coatings 
South  Coast  AdMD 
Rule  1102.1— Perchloroethylene  Dry 

Cleaning  Systems 

EPA  Evaluation 

EPA  has  evaluated  these  rules  for 
consistency  with  the  Clean  Air  Act,  EPA 
policy,  and  40  CFR  Part  51.  We  have 
also  reviewed  them  to  delermme  if  they 
weaken  or  strengthen  the  exisling  SIP. 
All  of  the  rules  proposed  for  approval  in 
this  notice  meet  the  requirements  of  the 
Act.  40  CFR  Part  51.  and  EPA  policy.  In 
addition,  most  of  the  rules  result  in  a 
strengthening  of  the  exisling  SIP. 

Monlerey  Bay  Unified  APCD  Rule 
1001  and  Tulare  County  APCD  Rule  410 
are  proposed  for  approval  under  section 
110  of  the  Clean  Air  Act.  Rule  1001  is  a 
new  rule  requiring  solid  waste 
assessment  tests  al  sohd  waste  disposal 
sites  to  determine  the  emission  of 
specified  air  contaminants  from  those 
sites.  Rule  410  has  been  revised  to 
delete  an  obsolete  compliance  date. 
Both  rules  have  been  evaluated  by  EPA 
and  have  been  found  to  satisfy  the 
requirements  of  the  Clean  Air  Act.  EPA 
policy,  and  40  CFR  Part  51 

The  following  revisions  include  minor 
changes  to  existing  rules  which  are 
expected  to  result  in  an  increased 
effectiveness  and  enforceability  of  those 
rules:  Bay  .Area  AQMD  Regulation  8. 
Rule  18.  San  Diego  County  APCD  Rules 
81.0.  61,6.  61.7.  and  61.8.  and  South  Coast 
AQMD  Rule  1102,1  These  rules  are 
proposed  for  approval  under  section  110 
of  the  Clean  Air  Act. 

The  Tulare  County  APCD  Rule  410.3 
has  been  revised  so  that  the  rule 
additionally  applies  to  the  solvent 
cleaning  of  surfaces  other  than  metal. 
Sacramento  County  APCD  Rule  442  has 
been  amended  to  eliminate  small 
business  exemptions,  and  lo  include 
new  VOC  limits  for  dry  fog  coatings. 


These  two  rules  will  result  in  a 
reduction  of  VOC  emissions,  and 
therefore  should  be  approved  under 
section  110  as  a  strengthening  of  the 
existing  SIP. 

South  Coast  AQMD  Rule  443.1  is  a 
new  rule  requiring  the  labeling  of 
materials  containing  organic  solvents. 
While  similar  to  a  previously  approved 
rule,  this  more  definitive  rule  should 
result  in  belter  enforcement  and 
decreased  VOC  emissions,  and  is 
proposed  for  approval  under  section  110 
of  the  Clean  Air  Act.  EPA  notes  that  il 
has  already  found  that  the  South  Coast 
ozone  plan  as  a  whole  does  not  provide 
for  attainment  of  the  ozone  standard  as 
required  by  section  172|a)|21  of  the  Act 
(53  FR  1780,  January  22. 1988).  EPA 
believes  that,  during  the  period  before 
the  Slate  of  California  submits  a  new 
plan  that  will  meet  thai  requirement. 
EPA  may  approve,  under  its  general 
section  110  authority,  any  individual 
plan  revision  submitted  by  the  Slate  that 
does  not  interfere  with  attainment  or 
progress  toward  attainment.  EPA 
believes  that  South  Coast  AQMD  Rules 
443.1  and  1102.1  satisfy  that  lest. 

Certain  rules  are  also  being  proposed 
for  approval  luider  Part  D  of  the  Clean 
Air  Act  as  representing  reasonably 
available  control  lpchnolog>'  (RACT|  for 
those  sources  covered  by  the  proposed 
rules.  Under  EPA's  interpretation  of 
section  172(b)(3)  of  the  Clean  Air  Act. 
areas  which  are  designated 
nonattainment  for  ozone  under  the 
National  Ambient  Air  Quahty  Standard 
(NAAQS)  must  adopt,  at  a  minimum. 
RACT  for  certain  categories  of  sources. 

EPA  has  established  3  presumptive 
norm  of  what  constitutes  RACT  for 
several  calegories  of  VOC  sources 
through  the  issuance  of  Control 
Techniques  Guidelines  (CTGsl.  The 
following  rules  have  been  evaluated  by 
EPA  and  have  been  found  to  be 
consistent  with  the  presumptive  norm 
set  in  the  CTGs:  San  Diego  County 
AP'T)  Rules  61.1.  61.2.  and  61  3. 

Rule  31.1  retains  the  same 
requirements  as  the  current  rule 
previously  approved  under  Part  D  as 
RACT  and  has  only  been  revised  lo 
improve  clarity.  Rule  61.2  establishes  an 
emissions  limit  for  gasoline  loading 
facilities  loading  more  than  5.000.000 
gallons  per  year  which  will  result  in 
additional  emissions  reductions 
compared  to  those  from  the  previously 
approved  rule.  Rule  61.3  adds  an 
exemption  for  the  lestmg  of  tanker  truck 
liquid  meters  by  the  San  Diego  County 
Department  of  Weights  and  Measures. 
EPA  agrees  that  the  increase  m 
emissions  resulting  from  this  exemption 
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is  negligible  and  not  reasonable  to 
control. 

The  new  Bay  Area  AQMD  Regulation 
8,  Rule  41  concerning  vegetable  oil 
manufacturing  operations  is  consistent 
with  the  technical  mformalion  contained 
m  the  draft  CTG  prepared  for  this 
rdfegor>-  and  should  also  be  approved 
lender  Pari  D  of  the  Clean  Air  Act. 

EPA  Proposed  Action 

EPA  proposes  to  approve  the 
following  rules  under  section  110  of  the 
Clean  Air  Act  because  they  saljsfy  the 
requirements  of  the  Act,  40  CFR  Part  51, 
and  EPA  policy:  Bay  Area  AQMD 
Refiulation  8.  Rule  18.  Monterey  Bay 
Unified  APCD  Rule  1001.  Sacramento 
County  APCD  Rule  442.  San  Diego 
County  APCD  Rules  61,0.  61  6,  61.7,  and 
81.8.  South  Coast  AQMD  Rules  44.3  1 
and  U02.V  and  Tulare  Cnuntv  APCD 
Rules  410  and  410.3. 

EPA  will  not  take  final  action  to 
approve  the  Sacramento  County  rule 
until  It  has  taken  final  action  on  the 
Srfcramento  1982  ozone  plan.  EPA 
proposed  to  disapprove  that  plan  on  |uly 
14,  1987  (52  FR  26431). 

EPA  proposes  to  also  approve  certain 
rules  under  Part  D  of  the  Clear  Air  Act 
because  it  has  been  determined  that 
they  meet  EPA's  approval  cnleria.  and 
have  been  fo'jnd  to  represent 
reasonably  available  control  technology 
for  those  rule  categones.  The  rules 
proposed  for  approval  under  Part  D  are: 
Bay  Area  AQMD  Regulation  8,  Rule  41. 
and  San  Diego  County  APCD  Rules  61.1, 
61  2.  and  61,3, 

Regulatory  Process 

I'nder  5  U.S.C.  605lb|.  I  cerUfy  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
{See  46  FR  8709] 

The  Office  of  Management  and  Budget 
has  exempted  these  rules  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  PART  32 

Air  pollution  control,  Hydrocarbons. 
Ozone,  Reporting  and  recordkeeping 
requirements. 

Authority:  42  Li  S.C  74m-7M2. 

Da1»-  Mar-h  29.  148a, 
Daniel  W.  McGovem. 
He^ionaJ  AJmimstrvtor 
IFR  Doc.  sa-20909  Filed  9-13-88:  8:45  ani| 
BItXING  COOC  «S«0-50-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  23 

Information  Requested  on  Changes  In 
Appendices  to  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 

AOEMCV:  Fish  and  Wildlife  Sen.' ice. 

Interior. 

ACTION:  Request  for  information. 


SUMMARY:  The  Convention  on 

International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
tCITESl  regulates  trade  In  certain 
animal  and  plant  species,  which  are 
listed  in  appendices  to  this  treaty.  Any 
nation  that  is  a  Party  to  CITES  may 
propose  amendments  to  Appendices  I 
and  n  for  consideration  by  the  other 
Parties. 

This  notice  announces  plans  by  the 
Fish  and  Wildlife  Service  (Service)  to 
develop  US.  proposals  to:  (1)  Amend 
Appendices  I  and  11.  (21  certify 
Appendix  I  species  as  bred  in  captivity 
for  commercial  purposes.  |3)  annotate 
certain  Appendix  I  plant  species  in 
order  to  more  strictly  regulate  artificially 
propagated  hybrids  of  these  species,  or 
(41  add  or  exempt  specified  parts  and/or 
derivatives  of  plant  species  in  Appendix 
n.  The  Service  especially  invites 
information  and  comments  from  the 
public  on  plant  species  thai  should  be 
considered  as  candidates  for  U.S. 
proposals  Such  proposals  may  concern 
the  addition  of  species  to  Appendix  I  or 
11.  the  transfer  of  species  to  another,  or 
the  removal  of  species  from  Appendix  11 
or  U.  The  Service  will  use  the 
information  and  comments  received  in 
determining  whether  to  develop 
proposals  for  the  next  regular  meeting  of 
CITES  Party  nations. 
DATE:  The  Service  will  consider  all 
information  and  comments  received  by 
December  13,  1988.  in  determining 
whether  it  should  develop  proposals  on 
particular  species. 
AODHESSES:  Please  send 
correspondence  concerning  this  notice 
to  the  Office  of  Scientific  Authority. 
Mail  Stop:  Room  527.  Matomic  Building. 
U.S.  Fish  and  Wildlife  Service. 
Washington.  DC  20240.  Materials 
received  will  be  available  for  public 
inspection  from  8:00  a.m.  to  4:00  p.m.. 
Monday  through  Friday,  in  room  537. 
1717  H  Street  NW,.  Washington,  DC. 

FOfI  FURTHER  INFORMATION  CONTACT: 

Dr  Charles  W  Dane,  at  address  given 
ibove.  or  telephone  (202)  653-5948. 
SUPPLEMENTARY  INFORMATION:  This  is 
the  first  in  a  series  of  Federal  Register 


notices  about  proposals  to  amend  CITES 
Appendix  1  or  II  that  will  be  considered 
at  the  seventh  regular  biennial  meeting 
of  the  Parties.  The  purpose  of  this  notice 
18  to  solicit  information  that  will  help  the 
Service  to  identify:  (1]  Species  that  are 
candidates  for  addition,  removal  or 
reclassification  in  the  appendices.  (2) 
Appendix  I  animal  species  for  which 
there  is  sufficient  information  and  a 
need  to  certify  certain  captive  stock(s) 
of  the  species  as  "bred  in  captivity."  (3) 
Appendix  I  plant  species  should  be 
annotated  in  accordance  with  resolution 
Conf  8 19  so  that  artificially  propagated 
hybrids  of  these  species  would  be 
regulated  m  the  same  manner  as  the 
species,  and  (4)  parts  and  derivatives  of 
Appendix  II  plants  that  warrant 
regulation.  This  request  is  not  limited  to 
species  occurring  in  the  United  States. 
Any  Party  may  submit  proposals 
concerning  wild  animal  or  plant  species 
occurring  dnywhere  in  the  world, 
although  U.S.  proposals  submitted  for 
recent  meetings  of  the  Parties  have 
focused  on  species  native  to  the  United 
States 

Background 

CITES  regulates  import,  export, 
reexport  and  introduction  from  the  sea 
of  certain  animal  and  plant  species.  The 
term  "species"  is  defined  in  CITES  as 
"any  species,  subspecies,  or 
geographically  separate  population 
thereof."  Each  species  for  which  trade  is 
controlled  is  included  in  one  of  three 
appendices.  The  basic  standards  for 
including  species  in  the  appendices  are 
contained  in  Article  11  of  CITES. 
Appendix  I  includes  species  threat^ni^d 
with  extmction  that  are  or  may  be 
affected  by  trade.  Appendix  11  includes 
species  that  although  not  necessarily 
threatened  with  extinction  may  become 
so  unless  trade  in  them  is  strictly 
controlled.  It  also  lists  species  that  must 
be  subject  to  regulation  m  order  that 
trade  in  other  currently  or  potentially 
threatened  species  may  be  brought 
under  effective  control.  Such  listings 
frequently  are  required  because  of 
difficulty  in  distinguishing  specimens  of 
currently  or  potentially  threatened 
species  from  olher  species  at  ports  of 
entry.  Further  guidance  on  cnteria  for 
adding  or  deleting  species  in  the 
appendices  is  contained  in  resolutions 
Cor.f.  1.1  and  12. 

For  animals  in  Appendix  I  or  II  and 
plants  in  Appendix  I.  any  readily 
recognizable  part  or  derivative  thereof  is 
automatically  included,  by  language  in 
CITES,  when  the  species  is  listed  in  the 
appendices.  All  parts  and  derivalives  of 
plants  listed  in  Appendix  II  are 
included,  with  certain  exceptions,  by 


Federal  Register  /  Vol.  53,  No.  178  /  Wednesday.  September  14.  1988  /  Proposed  Rules  35531 


amendment  and  resolutions  at  several 
Conferences  of  the  Parlies  The  standard 
exception  is  that  the  parts  and 
derivatives  usually  not  included  [i.e.,  not 
regulated)  for  Appendix  II  plants  are: 
seeds,  spores,  pollen  (including  pollinia). 
tissue  cultures,  and  fiasked  seedling 
cultures.  See  also  50  CFR  23.23(d)  for 
further  exceptions  and  limitations. 
.N'onstandard  exceptions  in  seven 
families  either  include  in  or  exempt  from 
listing  certain  additional  parts  and 
derivatives.  See  50  FR  48212  (November 
22.  1985).  codified  in  50  CFR  23.23(d). 
The  Ser\nce  is  especially  interested  in 
knowing  of  any  additional  plant  parts  or 
derivatives  that  may  be  appropriate  to 
propose  for  exemption. 

Appendix  III  includes  species  thai  any 
Party  nation  identifies  as  being  subject 
to  regulation  within  its  jurisdiction  for 
purposes  of  preventing  or  restricting 
e.xploitation.  and  for  which  it  needs  the 
cooperation  of  other  parlies  in 
controlling  trade.  The  present  notice 
concerns  only  Appendices  I  and  II. 

The  Parties  have  adopted  a  formal  for 
proposals  to  amend  Appendix  I  or  II,  in 
order  to  ensure  that  certain  tj-pes  of 
information  are  provided.  It  is  as 
follows: 

.^  Proposal 
B  Proponent  (nation) 
C  Supporting  stalement 
1  Taxonomy 

11.  Class 

12.  Order 

13.  Family 

14.  Genus,  species  or  subspecies,  including 
Huthuria)  and  year 

15  Common  name(s],  including  English 
common  namelil,  when  applicable,  and 
French  and  Spanish  tiommon  names,  if 
knoMTi 

16,  Code  numbers,  when  appllcabl*!.  e.g.. 
International  Species  Inventory  System 
(ISIS)  number 
2-  Biological  data 

21.  Distribution  [current  and  bialorlcal] 

22.  Population  [estimates  and  trends),  and 
relevant  information  on  population 

23.  Habitat  (trends) 

3  Trade  data 

31  National  utilization 

32.  L^al  inlemaiional  trade 

33.  Illegal  trade 

34  Potential  trade  threats 

341.  Live  flpecimens 

:(42  Parts  and  denvatives 

4  Protection  status 
41-  National 

42.  Intemationul 

43.  Additional  protection  needs 

5.  Information  on  similar  species  (addressing 
the  issue  of  similarity  of  appearance) 

6  Comments  from  countnes  of  origin  (other 

than  proponent) 

7  Additional  remarks 

6  References  (to  published  Uteralurc  and 
olher  documents) 

Prior  to  the  sixth  meeting  of  the 
Conference  of  the  Parties  held  in 


Ottawa.  Canada,  in  luly  1987.  the 
Management  Authority  of  the  country  of 
export  was  permitted,  in  accordance 
with  paragraph  4  of  Article  VII.  to 
designate  specimens  of  Appendix  I 
species  as  "bred  m  captivity"  (as 
defined  in  resolution  Conf.  2.12)  for 
commercial  purposes  and  to  issue 
permits  that  allow  Appendix  I 
specimens  so  designated  to  be  traded  as 
Appendix  II  species  under  the  terms  of 
Article  IV.  Because  of  instances  in 
which  some  specimens  of  species  that 
were  difficult  to  propagate  were  being 
improperly  issued  permits  indicating 
that  they  were  "bred  in  captivity.'  the 
Parlies  determined,  in  resolution  Conf 
6.21.  that  before  a  Management 
Authonty  could  designate  species  as 
"bred  in  captivity"  the  Parties  must  first 
accept  that  the  species  could  be  readily 
bred  in  captivity  as  specified  in  Conf. 
2.12.  Those  species  already  registered 
with  the  CUES  Secretariat  as  "bred  in 
captivity."  i.e..  Lutra  lutra.  Branta 
sandvicensis.  Anas  laysanensis.  Falco 
cherrvg.  Falco  jugger.  Falco  peregnnus. 
Falco  rusticolus.  Lophuro  edwardsi. 
Tragopan  caboli.  Crocndylus  nihticus. 
and  Crocodylus  porosus.  do  not  need 
Party  acceptance. 

Therefore,  in  accordance  with  Conf. 
6.21.  proposals  documenting  that  the 
species  is  bemg  bred  in  captivity  in 
accordance  with  Conf.  2.12  must  be 
submitted  to  and  accepted  by  a  two- 
thirds  vote  of  the  Parties  before  any 
Management  Authority  can  register  a 
facility  as  producing  specimens  as  "bred 
in  captivity,"  and  thereby  being  entitled 
to  export  Appendix  I  specimens  from 
such  captive  stocks  under  the  terms  of 
Article  IV.  Even  after  acceptance  by  the 
Parties  that  a  species  can  be  bred  in 
captivity,  the  Management  Authority  in 
the  country  of  export  is  still  responsible 
for  ensuring  that  each  facility  registered 
with  the  Secretariat  meets  the  criteria  of 
Conf.  2.12  for  the  species  for  which  thai 
facility  is  being  registered 

Certificates  for  specimens  meeting 
"bred  in  captivity"  cntena  will  continue 
to  be  issued  for  Appendix  11  species  and 
for  Appendix  I  species  when  not  bred 
for  commercial  purposes  in  accordance 
with  paragraph  5  of  Article  VU. 
Therefore,  proposals  and  acceptance  by 
the  Parties  will  be  needed  only  if 
specimens  of  Appendix  1  species  were 
bred  for  commercial  purposes.  The 
Ser\ice  proposes  to  consider  appl>ing 
the  provisions  of  paragraph  4  of  Article 
Vn  of  CITES  only  to  those  operations 
engaged  in  the  business  of  breeding 
Appendix  I  wildlife  for  commercial 
purposes,  e.g..  a  private  US  breeder 
engaged  in  the  business  of  breeding  live 
animals  for  sale  to  individuals  or  pet 
stores  in  other  countries,  or  breeding 


animals  to  obtain  hides  to  be  exported 
for  manufacture  into  leather  goods. 

Those  that  have  a  need  to  submit 
proposals  on  species  that  should  be 
considered  as  "bred  in  captivity"  should 
review  Conf.  2.12  because  each  criterion 
should  be  addressed  in  the  proposal, 
Conf.  2.12  criteria  for  "bred  in  captivity" 
certification  stipulate  that  the  parental 
breeding  stock  should  be:  (1) 
Rslabhshed  in  a  manner  not  detrimental 
lo  the  survival  of  the  species  in  the  wild, 
(2)  maintained  without  augmentation 
from  the  wild,  except  to  prevent 
deletenous  inbreeding,  and  (3)  managed 
in  a  manner  designed  to  maintain  the 
breeding  stock  indefinitely. 

The  following  rationale  is  offered  to 
assist  in  the  interpretation  of  these  Conf. 
2,12  cnteria  and  comments  on  this 
reasoning  would  be  appropriate  The 
Service  believes  that  the  intent  of  Conf. 
2.12  was  to  provide  a  "closed"  captive- 
breeding  population,  thus  eliminating 
the  threat  lo  wild  populations. 
Therefore,  maintenance  of  the  breeding 
stock  should  be  achieved  wiihout  any 
replacement  with  wild-caught 
individuals.  If  sufficient  founder  animals 
were  used  in  estabhshing  the  captive 
breeding  populabon  and  if  the 
population  was  managed  lo  minimize 
inbreeding,  then  augmentation  with  wild 
stock  should  seldom  be  necessary. 
Nevertheless,  in  those  instances  in 
which  inbreeding  does  threaten  the 
maintenance  of  a  viable  captive 
population,  Conf.  2.12  does  permit  such 
augmentation.  However,  breeders 
should  first  seek  lo  resolve  inbreeding 
problems  by  incorporating  captive-bred 
animals,  and  the  augmentation  wilh 
wild-caught  animals  should  require 
review  by  the  Management  Authority 
Also,  if  animals  that  carmot  be  released 
to  the  wild  are  placed  at  a  facility  by  an 
authorized  government  agency,  these 
could  be  incorporated  into  the  breeding 
populalion(s)  without  loss  of  its  "bred  m 
captivity"  status. 

Secondly,  in  order  to  reduce/eliminate 
problems  that  may  result  from 
inbreeding,  the  population  should 
contain  at  least  six  founder  animals 
(unrelated  individuals).  This  number  of 
course  is  not  hkely  to  be  adequate  to 
maintain  sufficient  genetic  diversity  for 
eventual  reestablishment  of  a  wild 
population  of  the  species  (usually 
considered  to  require  at  least  30 
founders),  but  it  should  reduce  the 
likelihood  of  inbreeding  problems  that 
would  require  augmentations  of  the 
capbve  population  with  wild-caught 
animals. 

With  regard  lo  whether  the  captive 
population  is  being  managed  to  be 
maintained  indefinitely,  at  least  three 
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aspects  wouJd  seem  lo  be  appropnate 
expectations.  First,  the  production  of 
second  generation  capuvebom  stock 
should  be  demonstrated  (if  not  reliably 
achieved  by  the  applicant  then 
verifiable  information  documenting  such 
an  achievement  by  others);  second, 
sufficient  numbers  of  each  generation 
should  be  producing  lo  ensure 
replacement  stock  and  to  mmimize 
inbreeding;  and  third,  there  should  be  a 
strategy  for  incorporating  the 
appropriate  numbers  of  offspring  into 
the  breeding  population.  Thus,  at  least 
100  percent  of  the  minimum  number  of 
founders  should  produce  offspring  and 
80  percent  of  those  First  generation 
animals  selected  for  parental  stock 
produce  offspring. 

Therefore,  the  proposal  should  show 
:he  source  and  date  of  acquisition  of 
each  animai  m  the  breeding  population, 
as  vvel!  as  information  to  show  that  the 
ongmal  stock  was  obtained  in  a  manner 
not  detrimental  to  the  wild  population. 
The  proposal  should  indicate  how  the 
population  is  being  managed  to 
minimize  deleterious  inbreeding. 
Furthermore,  the  proposal  should 
indicate  what  percentage  of  each 
generation  has  produced  offspring, 
identify  the  average  number  of  animals 
product  annually.  Include  a  plan 
showing  how  offspring  are  tncorporated 
into  the  breeding  population,  and 
document  that  the  species  is  maintained 
at  other  locations  so  that  a  single 
catastrophe  would  not  eliminate  the 
captive  population  m  the  United  States 

Furthermore,  while  Conf  212  is 
written  as  if  a  single  facility  must  meet 
ail  of  the  criteria  for  the  captive- 
breeding  population  to  be  considered  as 
bred  m  capitivity."  the  Service  will 
consider  proposals  in  which  several 
institutions  or  Individuals  are 
mamtaming  and  managing  a  captive 
population  as  a  smgle  entity  In  these 
cases,  fuller  documentation  will  be 
expected  to  show  how  the  management 
IS  coordmaled  and  what  steps  would  be 
taken  to  ensure  mamtenance  of  the 
population  if  one  or  more  members  of 
such  a  consortium  fails  to  fulfill  its 
reponsibUities. 

Finally,  in  accordance  with  Conf.  8.21 
the  proposal  should  contain  information 
on  the  marking  system  that  meeta.  as  a 
minimum,  the  requirements  of  the 
uniform  marking  system  '  described  in 
Conf  5  la  and  for  live  birds  of  Appendix 
I  spf^cies.  the  marking  system  should  be 
such  that  the  birds  are  mdividually 
marked  v«th  a  permanent  dosed  nng  of 
the  appropriate  size. 

Artificialiy  propagated  hybrids  of 
certain  Appendix  1  plant  speues  can  be 
traded  with  simpiy  a  certificate  of 
artificial  propagation  (jusi  as  aruficially 


propagated  Appendix  U  species  and 
their  hybnda  are  traded),  following 
resolution  Conf.  6.19.  adopted  al  the 
sixth  meeting  of  the  Conference  of  the 
Puriies  held  in  Ottawa.  Canada,  in  July 
1987  This  resolution  endorses  the  actual 
practice  of  most  CITES  Parties  For  this 
resolution  lo  take  full  effect  for  ipeaes 
presently  listed  in  Appendix  L  a  review 
IS  necessary  to  determine  which 
•Appendix  I  speaes  warrant  having  their 
artificially  propagated  hybnda  regulated 
more  stnctly  under  an  export  permit  (or 
re-export  certificate).  The  Service  is 
therefore  particularly  interested  in 
comments  that  would  identify  and 
justify  those  Appendix  I  plant  species 
that  may  need  to  have  their  artificially 
propagated  hybnds  regulated  as  the 
species,  because  the  hybrid  has  genes  of 
value  lo  the  especially  rare  s{>f*ciea  or 
because  the  hybnd  is  difficult  to  create 
or  lo  propagate,  or  because  of  other 
reasons  some  of  which  are  referred  to  in 
Doc  6.32  accompanying  the  draft  of 
resolution  Conf  619  For  the  maiority  of 
plant  species  in  Appendix  1.  the  Parties 
believe  that  none  of  the  above  concerns 
thai  would  require  stricter  regulation  of 
the  hybnds  apply 

Future  Actions 

The  next  regular  meeting  of  the 
Partifjs  is  tentatively  scheduled  to  be 
held  in  October,  November,  or 
December.  1989  Any  proposals  to 
amend  Appendix  I  or  11  al  the  meeting 
must  be  submitted  to  the  CITES 
Secretariat  at  least  150  days  prior  lo  the 
meeting  (i.e  .  to  be  received  by  the 
Secretariat  about  Apnl  l.  1989).  and  the 
Service  plans  to  send  any  such 
proposals  to  the  Secretariat  in  March 
19fl9- 

The  Sppvice  plana  lo  publish  a  Federal 
Register  notice  in  January  1989  lo 
announce  tentative  species  proposals  of 
the  Untied  Slates  and  to  invite 
information  and  comments  on  ihem. 
Another  notice  in  Apnl  1989  will 
announce  the  Ser\1ce's  final  decision  on 
apedes  proposals  submitted  to  the 
CITES  Secretariat.  In  future  notices,  the 
Service  also  will  address  the 
development  of  a  V.S  negotiating 
position  on  the  other  issues  and  on 
proposals  by  other  Parties  to  amend 
Appendix  I  or  II 

Persons  having  comments  and 
information  on  species  that  might  be 
potential  candidates  tor  CITES 
;'rf!posals  are  urged  to  fujnirtcl  (he 
Sen-'ice's  Office  uf  SuenUfic  Authority. 

This  notice  was  prepared  by  Dr. 
Charles  W  Dane  Chief,  Office  of 
Scientific  Authorily.  under  the  authority 
of  the  Fjidangered  Species  Act  of  1973, 
as  amended  (16  USC,  1531  et seq.J 


List  of  Subjects  io  »  CFR  Part  23 

Endangprpd  and  threatened  plants. 
Endangered  and  threatened  wildlife, 
Exports.  Fish.  Imports.  Marine 
mammals.  Plants  {agriculture),  Treaties. 

Daltsd:  Saptember  Z.  19B8. 
Suua  Rsocs. 

Assistant  St-crfUiry  for  Fith  and  WtltHife  and 
I'urKs 

[FR  Dor.  Sft-AWft3  Piled  9-13-M;  ft45  am] 
•ILUNaCOOC  49W-U-M 


DEPARTMENT  OP  COHmyTEnCE 

NafMonal  Oc««n(c  >nd  Atmospheric 
Administration 

50  CFR  Part  651 

IDocket  No,  80873-ai73| 

Northeast  Uultlspecles  FlshsrY 

AOEMCV:  National  Marine  Fisheries 
Service  (NMFS).  NCAA,  Commerce. 
ACTKMC  Advance  notice  of  proposed 
ml  e  making. 

summary:  NOAA  issues  this  advance 

notice  of  proposed  rulemaking  (ANPR) 
Io  make  (he  public  aware  of  a  proposal 
lo  amend  the  implementing  regulations 
for  the  Fishery  Management  Plan  for  the 
Northeast  Mullispecies  Fishery  [FMP)  to 
mciude  a  certification  program  wherebv 
whole,  fresh  groundfish  smriUer  than  ih*- 
mioimum  sizes  established  in  the  FMP 
could  be  imported  mto  the  Uniled 
States.  This  ANPR  is  in  response  to 
concerns  raised  by  several  New  Englan.l 
fish  processors  thai  the  current 
regulations  prohibiting  the  importation 
of  undersized  groundfish  depnve  the 
processing  sector  of  an  adequate  8uppt> 
of  whole,  fresh  groundfish. 
DATE:  Comments  must  be  submitted  on 
or  before  November  14. 1988. 
AODftESS:  Send  commenls  on  ihe  ANPR 
to  Richard  B.  Roe.  Regional  Director. 
NMFS.  Northeast  Regional  Office.  14 
Elm  Street,  Gloucester.  MA  1930-3799 
Mark  ihe  outside  of  the  envelope 
"Comments  on  Certification  Program". 

FOR  FURTHER  IMFORMATKM  CONTACT: 

lack  Temll  (Resource  Policy  Analyst 

NMFS).  so8-::m-a6oo.  ext  2.52. 

SUPPUMEKTARV  INFORMATION:  Pursuant 
to  the  Magnuson  Fishery  Conservation 
and  Management  Act  (Magnuson  Act), 
16  U.S.C.  laoi,  etseq.,  the  Secretary  of 
Commerce  (Secretary],  in  consultation 
with  regional  fishery  management 
councils,  Is  authorized  (o  take  such 
measures  as  are  necessary-  to  conserve 
and  manage  Ihe  fishery  resources  within 
the  U.S.  exclusive  economic  zone  (EEZ|. 
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Under  the  Magnuson  Act.  regional 
fishery  management  councils  prepare 
management  plans  for  special  fisheries 
within  a  geopraphic  region.  The  plans 
are  then  implemented  by  the  Secretary 
through  Federal  regulations. 

The  groundfish  fishery  is  an  important 
and  traditional  fishery  in  the  New 
England  region.  Species  harx'ested  in 
that  fishery  include  cod.  haddock, 
yellowtail  fiounder.  pollock,  redfish. 
white  hake  and  a  variety  of  other 
flounders.  In  recent  years,  the  fishery 
has  been  severely  overfished  end  is  in 
need  of  effective  management  and 
conservation  measures.  In  March  1986. 
the  New  England  Fisher>'  Management 
Council  (Council)  submitted  for 
Secretarial  approval  the  F\1P.  which 
established  new  conservation  measures 
for  the  New  England  groundfish  fishery. 
Although  the  FMP  did  not  provide  an 
adequate  long-term  strategy  to  manage 
the  fishery,  it  was  a  step  in  the  right 
direction  and  the  Secretary  approved 
the  FMP  and  its  implementing 
regulations  for  the  interim  period  of 
October  1. 1986  lo  September  30. 1987. 

One  of  the  regulatory  measures  in  the 
FMP  prohibited  the  harvesting  and 
landing  of  seven  species  of  fish  smaller 
than  specified  minimum  sizes.  Another 
regulatory  measure  prohibited  the 
importation  of  cod,  haddock,  and 
yellowtail  fiounder  smaller  than  the 
minimum  sizes  specified  for  those 
species  in  the  FMP.  The  importation 
prohibition  was  included  because  cod. 
for  example,  caught  within  US. 
jurisdiction  is  indistinguishable  from  cod 
caught  outside  U.S.  junsdiction.  Thus, 
the  importation  prohibition  on  severely 
stressed  species  was  necessary  lo 
discourage  the  practice  of  harvesting 
undersized  fish  from  U.S.  waters  and 
selling  them  as  imported  fish  or 
commingling  them  with  undersized 
imported  fish.  No  comments  were 
received  on  the  importation  prohibition 
during  the  preparation  of  the  FMP. 

A  separate  factor,  which  is  related  to 
the  indistinguishable  nature  of  fish  and 
which  generates  a  significant  amount  of 
concern  on  the  part  of  harvests  ts  the 
international  boundary  dividing  the 
ocean  areas  of  the  Gulf  of  Maine  and 
Georges  Bank  m  the  North  Atlantic 
Ocean.  The  international  boundary 
delineates  the  respective  jurisdictions  of 
the  United  States  and  Canada.  As  a 
consequence,  the  same  fishery  stocks 
inhabiting  these  areas  on  both  sides  of 
the  boundary  are  managed  under 
different  conservation  measures  on  each 
side  of  the  boundary,  which  the  United 
States  using  minimum  sizes  and  Canada 
using  a  quota  system  (i.e..  setting 
specific  quality  allocations  which  may 


be  har\'esled).  Thus,  small  fish  from  Ihe 
same  population  may  be  legally 
harvested  on  one  side  of  the  boundary 
and  not  on  the  other.  These  stocks  are 
commonly  referred  to  as  transboundary 
stocks. 

In  May  1987.  the  Council  submitted  for 
Secretarial  approval  Amendment  1  to 
the  FMP.  Amendment  1  was  designed  to 
improve  and  strengthen  the 
conservation  measures  of  the  FMP. 
Included  in  Amendment  1  were 
increased  minumum  sizes  for  some  of 
the  seven  regulated  species  and  an 
extension  of  the  importation  prohibition 
to  all  regulated  species  for  which  a 
minimum  size  was  specified.  No 
comments  on  these  measures  were 
received,  and  the  fishing  industr>'  and 
the  New  England  Congressional 
delegations  strongly  supported  approval 
of  Amendment  1.  The  Secretary 
approved  Amendment  1  and  its 
implementing  regulations  effective 
October  1. 1987  (52  FR  35099.  October  5. 
1987). 

When  NMFS  begin  enforcing  the 
regulations  implemenlmg  the  increased 
minimum  sizes  of  ."Vmendment  1  and  the 
expanded  import  prohibition,  several 
fish  processors  from  Maine  and 
Massachusetts  alleged  that  the  import 
prohibition  was  depnving  them  of  a 
substantial  supply  of  whole,  fresh  fish 
coming  to  their  cutting  houses  from 
other  countries,  pnmanly  Canada.  The 
processors  claimed  that  foreign  fish 
BuppUers  are  unwilling  to  sort  fish 
according  to  size  and  that  a  processor 
must  buy  small  and  large  fish  together 
or  buy  none  at  all  The  processors  were 
concerned  that  the  amended  regulations 
would  significantly  reduce  the  supply  of 
fish  available  to  cut  in  the  United  States 
and  would  result  in  lost  )obs  and  lost 
profits  in  the  U,S,  fresh-fish  fiUel  market. 
These  processors  predicted  thai 
Canadian  processors  will  process  that 
fish  in  Canada,  ship  it  into  the  United 
States  in  freah  fillet  form,  and  take  over 
those  markets  formerly  belonging  to  US. 
processors. 

The  processors  voiced  their  concerns 
to  the  Council  at  its  meeting  of  October 
7. 1987.  in  Mystic.  Connecticut  and 
asked  the  Council  to  adopt  measures 
thai  would  allow  the  importation  of 
undersized  fish.  The  Council  responded 
by  passing  a  motion  which  directed  its 
Groundfish  Committee  (Committee)  lo 
develop  a  possible  solution  for  the 
Council  to  consider. 

A  week  after  the  Council's  vote  lo 
study  the  alleged  problem.  Stinson 
Canning  Company,  a  processor  from 
Prospect  Harbor.  Maine,  filed  a 
complaint  against  Ihe  Secretary  in  the 
Federal  District  Court  of  Maine.  The 


complaint  challenges  the  import 
prohibition  of  the  F\fP  regulations  and 
requests  relief  in  the  form  of  a 
declaratory  judgment  that  the  import 
prohibition  appiie.'i  only  lo  undersized 
fish  caught  in  the  l'  S  FEZ  or,  in  the 
alternative,  thai  the  Couri  enjoin 
enforcement  of  the  import  prohibition 
with  respect  to  fish  caught  outside  the 
U.S.  FEZ.  The  parties  agreed  lo.  and  the 
Court  granted,  three  consecutive 
continuances  m  the  case,  pending  the 
outcome  of  the  Council's  efforts  to 
develop  and  endorse  some  measures 
that  would  accommodate  the  concerns 
of  the  processors  and  possibly  settle  the 
case  without  further  htigation  However, 
the  Council,  as  discussed  beiow,  was 
unable  to  endorse  the  certificale  of 
ongm  program  jcertification  program) 
thai  was  proposed  as  a  possible 
accommodation,  and  the  htigation  is 
pending. 

In  addition  to  the  complaint  filed  by 
the  Stinson  Canning  Company,  officials 
from  Canada.  Norway,  and  Iceland. 
through  their  respective  embassies  m 
the  United  Stales,  expressed  concern 
over  the  importation  prohibition  and  its 
potential  fisheries  trade  impacts  The 
L'S  State  Department  response  to  these 
concerns  reiterated  the  important 
tonservation  and  enforcement 
justification  for  the  import  prohibition 
and  indicated  that  the  Secretary, 
through  the  fisherv'  management  council 
process,  was  explonng  possible 
alternatives  to  the  import  prohibition 
The  Secretary,  therefore,  encourages 
any  interested  foreign  countnes  to 
comment  on  this  ANPR. 

In  December  1987.  the  Committee 
designated  a  subcommittee  to  explore 
the  possibility  of  a  certification  program 
for  legally  harxested.  imported  fish 
which  do  not  comply  with  U.S.  size 
standards.  The  subcommittee  worked 
with  some  representatives  of  the 
processing  sector  and  with  enforcement 
officials  from  Maine.  Massachusetts, 
and  NMFS  to  develop  a  proposal  for  a 
certification  program.  By  late  )anuar>- 
1988.  the  subcommittee  had  developed  d 
proposed  certification  program  (outiined 
below)  for  consideration  by  the 
Committee.  Afier  reviewing,  the 
proposal,  the  Committee  decided  to 
solicit  comments  on  the  proposal  from 
the  processing  sector  and  to  put  the 
proposal,  along  with  the  comments, 
before  the  full  Council  at  its  Apnl  1988. 
meeting  in  Mystic.  Connecticut. 

During  February  1988.  the  Council 
mailed  a  questionnaire  lo  approximately 
300  fishery  brokers  and  processors  from 
Maine  to  New  York.  The  questionnaire 
provided  an  outline  of  the  proposed 
certification  program  and  requested 


35534 


Federal  Regiater  /  Vol.  53.  No.  17B  /  Wednesday.  September  14.  Ism  !  Proposed  Rules 


industry  comments  on  the  program,  as 
well  as  information  on  the  import 
activity  of  each  processor.  Response  to 
the  mailing  was  poor,  and  a  second 
maihng  was  sent.  At  the  conclusion  of 
the  comment  period.  43  processors  and 
five  broters  had  responded  A  total  of 
17  favored  the  program,  three  provided 
general  support  for  the  concept,  nine 
opposed  it  and  19  had  no  comment. 
Together,  the  respondents  accounted  for 
approximately  82.5  mdlion  pounds  of 
i.T.ported  groundfish.  of  which  90%  was 
graded  by  size  before  reaching  the 
processor  (il  was  estimated  that  this 
accounted  for  approximately  60%  of  the 
total  ground  fish  imports,  based  on  a 
compa.'ison  of  .VMI^  Fishery  import 
Btdtistics  for  19871. 

On  .March  31, 1988,  the  Committee  met 
ta  review  the  proposal  in  light  of  the 
responses  to  the  questionnaire.  The 
Committee  added  the  following 
modifications  to  the  proposed  program: 
dl  The  program  should  be  implemented 
on  a  trial  basis  for  a  period  of  only  18 
months,  and  should  be  continued  only  if 
the  Council  makes  a  positive 
determination  that  the  program  is 
meeting  its  objectives;  and  (2]  the  pom! 
of  shipment  in  Canada  of  imported 
undersized  fish  should  be  reported  tu 
.S'MFS  as  part  of  the  data  reporting 
requirements  for  importer/processo.'-s 
and  importer/brokers  for  the  purpose  of 
determining,  as  well  as  possible,  how 
much  of  this  fish  was  coming  from 
transboundary  stocks.  The  Committee 
also  decided  that  one  or  more  public 
hearings  were  necessary  to  solicit 
comments  from  the  harvesting  industry 
and  other  interested  parties. 

The  Committee  then  voted  to  make 
two  recommendations  to  the  full 
Council.  The  first  recommendation  was 
that  the  proposed  program,  as  modified, 
be  accepted  by  the  Council  for 
forwarding  to  the  Secretary  for 
publication  as  a  proposed  rule  and 
reg^ilatory  amendment  to  the  FMP 
regulations.  The  second  was  that  a 
public  hearing  be  held  for  the  Council  to 
receive  further  comment  on  the 
proposal,  after  which  the  Council  would 
submit  to  the  Secretary,  as  a  comment 
on  the  proposed  role,  a  final 
determination  on  the  program  and 
further  guidance  based  on  comments 
received  at  the  pubhc  hearing.  At  its 
April  B.  1988,  meeting  in  Mystic, 
Connecticut,  the  Council  adopted  the 


Committee's  recommendation  and 
scheduled  a  public  hearmg  on  the 
proposal  to  be  held  concurrenlly  with  its 
May  IB,  1988,  meeting  in  Danvers, 
Massachusetts. 

By  letter  of  April  21,  1988.  the  Counal 
requested  that  the  Secretary  draft  a 
proposed  rule  on  the  certification 
program  for  publication  in  the  Federal 
Register.  After  reviewing  the  prtjposal. 
the  Secretary  determined  thai  more  ^ 
information  needed  to  be  collected  to"" 
prepare  an  Environmental  Assessment. 
Regulatory  Impact  Analysis/Regulatory 
Flexibility  Analysis,  and  Paperwork 
Reduction  Act  justification  for  the 
proposed  rule.  Because  of  the  comments 
received  at  the  public  hearing  and  the 
Council's  decision  to  reject  the 
certification  program  (discussed  below), 
a  proposed  rule  has  not  been  prepared. 

Approximately  200  members  of  the 
Council's  constituency  attending  the 
public  heanngs  Harvesters  from  Maine 
to  .\ew  York  were  present,  as  were  a 
number  of  processors  There  was  almost 
total  unanimity  among  those  present  at 
the  hearing  in  opposing  the  proposed 
program.  Conservation,  economic,  and 
enforcement  concerns  were  raised  by 
those  testifying.  Comments  received  are 
^Pmmarized  as  follows: 

1-  Harvesters — The  certification 
program  would  seriously  compromise 
the  conservation  objectives  of  the  FMP. 
The  program  would  subvert  current  high 
compliance  with  the  minimum  fish  sizes 
by  creating  a  loophole  which  would 
allow  "black  m.arket"  dealings  in 
undersized  fish  harvested  from  the  U.S. 
EF.2,  The  incentive  to  harvest 
undersized  fish  from  the  US  EEZ  would 
return  with  implementation  of  the 
certification  program  As  long  as  there  is 
a  mechanism  to  allow  undersized  fish  to 
he  unported  mixing  with  undersized 
domestic  product  will  occur  and 
compliance  with  minimum  sizes  will 
drop, 

2,  Processors — Eight  processors  from 
New  Bedford.  Massachusetts,  opposed 
the  program,  stating  that  they  did  not 
need  the  program  under  the  current 
minimum  sizes,  that  the  undersized 
product  was  undesirable,  that  relations 
between  harvesters  and  processors 
were  good,  and  that  the  current  supply 
of  fish  was  adequate  One  Maine 
processor  supported  the  program  on  the 
basis  that  it  would  ensure  an  adequate 
supply  of  whole,  fresh  fish. 


3.  General — Original  support  for  the 
proposed  certification  program  was 
liased  on  the  assumption  that  it  would 
not  include  transboundary  stocks  from 
Ceorges  Bank  and  the  Gulf  of  Maine, 
The  proposed  program  does  not  include 
a  restncbon  on  the  importahon  of 
transboundary  stocks  harvested  outside 
U  S,  lunsdiction.  This  was  a  major 
reason  for  opposition  from  the 
harvesting  sector, 

4.  Gecwml — A  lack  of  enforcement  of 
the  current  measures  of  the  FMP  was 
given  as  a  reason  for  the  shortcomings 
and  expected  failure  of  the  program.  The 
inadequacy  of  existing  enforcement 
manpower  was  cited  and  examples 
were  given  on  how  some  undersized 
groundfish  are  now  being  imported  with 
little  enforcement  detection. 

5  General — There  was  repeated 
crmcem  over  economic  hardship 
resulting  from  the  undersized  imported 
fish  flooding  the  market,  !t  was  stated 
thai  Ij  S  product  cannot  compete  with 
the  Inwer-pnced  imported  fish   It  was 
alleged  that  US,  processors  would  opt 
to  handle  the  cheaper  Canadian  product 
A  number  of  interested  parties  stated 
that  the  resultant  lower  pnces  would 
force  them  out  of  business. 

As  a  result  of  the  comments  received 
at  the  public  hearing,  the  Council  voted 
to  reject  the  proposed  certification 
program  and,  by  letter  of  May  25. 1968. 
informed  the  Secretary  of  the  Council's 
desire  that  the  program  not  be 
implemented. 

The  Secretary  has  determined  that  a 
full  record  of  comment  is  necessary 
before  determining  whether  to  go 
forward  with  a  proposed  rule,  and  that 
NCAA  should  issue  Ihis  A.MPR  to  solicit 
comments  from  those  parties  unable  to 
attend  the  previous  public  heanng  or 
who  have  not  yet  commented  on  the 
program.  After  the  close  of  this  comment 
penod.  a  determination  will  be  made  on 
whether  to  proceed  with  a  proposed  nil>- 
to  implement  a  certification  program. 
Comments  are  requested  on  the  need  for 
such  a  program  and  on  the  actual 
measures  of  the  program,  as  outlined 
below,  with  emphasis  on 
implementation,  anticipated  burtlen  of 
the  measures  on  both  the  participants 
and  the  government,  and  enforceability. 
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Certiiicatloo  Program  Flaw  Chart 


CERTIFICATION  PROGRAM  FLOW  CHART 


Foreign  Suppliers 


U.S.  BORDER 


Importer/ Broker 
Importer/Processor 


c< 13  &  4  t- 


Tag 
Company 


Permit  application  to  NMFS  under  appropriate  category. 

NMFS  issues  permit  to  applicant  with  duplicate  to  tag 
manufacturing  company. 

Tag  manufacturer  assigns  tag  series  numbers  to 
permittee  and  notifies  NMFS  of  number  series. 

Tag  manufacturer  issues  tags  to  permittee  upon  payment. 

Permittees  forward  sequentially  numbered  tags  to 
foreign  suppliers. 

Sequentially  numbered  tags  must  seal  appropriate 
containers  holding  nonconformintg  fish,  and  number 
series  must  be  noted  on  appropriate  U.S.  Customs 
document  prior  to  entering  U.S. 

Importer/Broker  ships  sealed  totes  to  processor  with 
copy  of  Customs  document.   Importer/Processor  repack- 
ages nonconforming  fish  in  100  lb.  totes,  reseals  totes 
with  new  tags  and  ships  to  processor  with  copy  of  NMFS 
Importer/ Processor  Koport . 

Roquirc-d  tji-weekly  toporting  to  NMFS. 
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Certification  Prograni  for  Imported 
Nonconforming  Groundfish 

Definitions 

1.  Importer,  broker  means  any  person 
or  corporation,  other  than  unprocessed 
nonconforming  fish  from  outside  the 
United  Slates  for  the  purpose  of  resale. 

3.  Importer 'processor  means  any 
person  or  corporation  which  imports  or 
receives  unprocessed  and  ungraded 
nonconforming  fish  from  outside  the 
l.'nited  Slates  for  the  purpose  of 
processing  all  or  some  portion  of  the 
shipment  and  repackaging  and  reselling 
the  remainder  of  the  shipment  in  its 
unprocessed  form. 

3  Processor  means  any  person  or 
cnrporatiun.  other  than  an  importer/ 
processor  or  importer/broker,  which 
processes  nonconforming  fish. 

4.  Processed  or  to  process  means 
fillets  or  the  process  of  filletmg. 

5.  Fillets  or  filleting  means  slices  of. 
or  the  process  of  slicing,  practically 
boneless  fish  flesh  of  irregular  size  and 
shape,  which  are  (is)  removed  from  the 
carcass  by  cuts  made  parallel  to  the 
backbone. 

6.  Sonconforming  fish  means  any 
species  of  fish  managed  under  the  FMP 
which  have  been  harvested  legally 
outside  the  jurisdiction  of  the  United 
States,  but  which  do  not  meet  the 
minimum  size  requirements  for  such 
species  of  fish  under  the  FMP.  and 
which  have  not  been  processed. 

7.  Point  of  processing  means  that  part 
of  a  facility  at  which  the  fish  is  placed 
into  a  washer,  onto  a  cutting  table,  into 
a  cutting  machine  or  onto  the  cutting 
floor.  Storage  coolers  or  any  other  part 
of  the  facility  are  not  considered  the 
point  of  processing  for  purposes  of 
breaking  a  seal. 

8.  Tote  means  a  container  of  100-,  150-. 
or  1.000-lb  capacity  designed  for  the 
packaging  and  transport  of  fish  or  other 
perishable  products  and  which  is 
capable  of  being  sealed,  and  reseated  if 
inspection  is  necessary* 

Requirements 

A.  Importer/ broker 

\  Imorter/brokers  must  apply  for  and 
receive  a  permit  from  \MFS  for 
importation  of  nonconforming  fish. 

2.  Importer/broker  tag  requirements, 
as  specified  in  the  application,  will  be 
forwarded  !o  the  tag  manufacturer  of 
\MF^.  The  tag  manufacturer  will  assign 


sequential  tag  series  to  the  importer/ 
broker  and  inform  N'MFS.  Tags  will  be 
issued  by  the  manufacturer  directly  to 
the  import/broker  according  to  payment 
arrangements  between  the  importer/ 
broker  and  the  tag  manufacturer. 

3.  The  importer/broker  of 
nonconforming  fish  which  have  been 
graded  by  size  prior  to  being  brought 
into  the  United  States  may  only  import 
the  nonconforming  fish  in  100-l"b  totes 

4  Importers/brokers  of 
nonconforming  fish  which  have  graded 
by  size  prior  to  being  brought  into  the 
United  States  may  only  import  the 
noconformmg  fish  in  100-lb  totes. 

5.  All  totes  of  undersized  fish  must  be 
sealed  and  tagged  prior  to  entering  the 
United  States. 

6.  Sequentially  numbered  series  of 
lagged  totes  must  appear  on  a  U.S. 
Customs  "Inward  Manifest"  or  other 
appropriate  U.S.  Customs  document. 
Any  given  series  of  tag  numbers  must 
also  be  identified  by  species  (e.g..  "totes 
000100—000200  Cod").  A  copy  of  the 
U.S.  Customs  document  must  follow  the 
tote(8)  to  the  processing  facility. 

7.  Step  B,3  below  also  applies. 

B.  Processors 

1.  A  processor  must  apply  for  and 
receive  a  permit  from  NMFS  for 
processing  imported  nonconforming  fish. 

2.  A  copy  of  the  U.S.  Customs 
document  must  follow  the  tote(s)  to  the 
processing  facility. 

3.  The  seal  must  stay  intact  until  the 
tote  reaches  the  point  of  processing. 

4.  At  the  point  of  processing,  the  tag 
must  be  removed  from  the  tote. 

5.  A  processor  must  report  to  N\tFS. 
on  a  bi-weekly  basis,  the  following 
information. 

a.  Date  of  receit  of  nonconforming 
fish. 

b.  Point  of  origin,  in  a  foreign  country, 
of  the  original  shipment. 

c.  Amount  of  nonconforming  fish 
received  (pounds  and  totes),  by  species. 

d.  Sequentially  numbered  series  of 
associated  tags  by  species  (e.g..  "loles 
000100—000200  Cod"), 

e.  Amount  of  nonconforming  fish 
processed  (pounds  and  totes),  by 
species. 

C  Importer/processor 

1.  Steps  A.l.  A.2.  and  A.3  above  apply. 

2.  An  importer/ processor  of 
nonconforming  fish  which  have  not  been 


graded  by  size  prior  to  being  brought 
into  the  United  States  may  only  import 
the  nonconforming  fish  in  100-.  500-.  or 
lOOO-lb.  totes  capable  of  being  sealed 
with  a  cover.  Alternatively, 
nonconforming  fish  may  be  imported  in 
a  seated  truck. 

3.  Step  B.3  above  applies. 

4.  Repackaging  of  nonconforming  fish 
must  be  conducted  at  the  point  of 
processing,  and  is  the  only  activity  that 
may  be  earned  out  until  the  repackaging 
is  completed.  Processing  or  grading  of 
other  than  nonconforming  imported  fish 
may  not  be  conducted  until  grading  and 
repackaging  of  the  imported 
nonconforming  fish  is  completed  (i.e.,  an 
importer/processor  may  not  process  and 
grade  shipments  of  both  nonconforming 
imported  and  conforming  domestic  fish 
at  the  same  time). 

5.  Importer/processor  receive  a 
second  set  of  sequentially  numbered 
tags  for  repackaging  of  nonconforming 
fish. 

6.  Nonconforming  fish  may  only  be 
repackaged  in  lOO-lb.  totes  capable  of 
being  sealed  with  a  cover. 

7.  Totes  containing  nonconforming 
fish  must  be  sealed  and  tagged  with  a 
second  set  of  tags. 

8.  Sequentially  numbered  series  of 
lagged  totes  must  appear  on  the 
domestic  bill  of  sale,  and  a  copy  of  the 
bill  of  sale  must  follow  the  shipment  to 
the  processing  facility. 

9.  An  importer/processor  must  report 
to  NMFS.  on  a  bi-weekly  basis,  the 
following  information: 

a.  Amount  of  ungraded  fish  received 
(pounds  and  totes),  by  species. 

b.  Amount  of  nonconforming  fish 
repackaged  (pounds  and  totes),  by 
species. 

c.  Destination  (buyer)  of  repackaged 
fish,  amount  bought  (totes),  by  species, 
sequentially  numbered  series  of 
associated  tags  and  date  of 
redistribution. 

d.  Amount  of  nonconforming  fish  not 
repackaged,  but  processed,  by  species. 

e.  Point  of  origin,  in  a  foreign  country, 
of  the  original  shipment. 

Dated:  September  9.  1988. 
lamas  W.  Brennan. 
AsMistont  Administrator  For  Fishenes. 
Nationai  Marine  Fisheries  Service. 
(FR  Doc.  06-20040  Filed  »-ia-8ft;  8  45  ami 
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Notices 


This    section    of    the    FEDERAL    REGISTER 
contains  documents  other  ttian  rules  or 
proposed   rules   that  are  applicable  to  the 
putiitc    Notices  of  heanngs  and 
investigations,   comminee  meetings,   agency 
decisions  and  rulings,   delegations  of 
ajthonty,    tiiing   o*   petitions   and 
applications  and   agency   statements  o( 
organization  and   functions  are  enamples 
of   oocurrents   appeanng   in  this  section 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Revlet*  by  Office  of 
lUlanagenient  and  Budget 

September  9. 1968. 

The  Department  of  Agriculture  has 
submitted  lo  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  iMntains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  of  the  information 
collection;  (3)  Form  number(6).  if 
applicable:  (4)  How  often  the 
information  is  requested:  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses:  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L.  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM,  Room  404-W  Admin. 
Bldg..  Washington.  DC  20250.  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503,  Attn;  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 
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Extension 

•  Agricultural  Marketing  Service, 
Oranges  and  Grapefruit  Grown  in  Lower 
Rio  Grande  Valley  in  Texas— Marketing 
Order  906,  Committee  forms  used: 
Recordkeeping,  On  occasion.  Annually 
Farms.  Businesses  or  other  for-profit. 
Small  businesses  or  organizations:  710 
responses;  168  hours:  not  applicable 
under  3504(h);  Virginia  M.  Olson  (202) 
447-5057. 

•  Agricultural  Marketing  Service. 
Avocados  Grown  in  South  Florida — 
Marketing  Order  915  Committee  forms 
used:  On  occasion.  Weekly  Annually. 
Farms,  Businesses  or  other  for  profit. 
Small  businesses  or  organizations:  530 
responses:  54  hours;  not  applicable 
under  3504(h):  Virginia  M.  Olson  (202) 
447-5057. 

Emergency 

•  National  Agricultural  Statistics 
Service.  Forward  Contracting  Survey. 
One-time  survey,  Businesses  or  other 
for-profit;  345  responses:  86  hours:  not 
applicable  under  3504(h);  Larry 
Cambrell  (202)  447-7737. 

Larry  K.  Roberson. 

Acting  Departmental  Clearance  Officer. 
(FH  Doc,  88-20941  Filed  9-1J-B8:  8:4S  am) 
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Office  of  the  Secreury 

National  Plant  Genetic  Resources 
Board  Meeting 

According  lo  the  Federal  Advisory 
Committee  Act  of  October  1972  (Pub.  L 
92-463,  86  Stat.  770-776),  the  USDA. 
Science  and  Education,  announces  the 
following  meeting: 

Name:  National  Plant  Genetic 
Resources  Board 

Dote;  October  27-28, 1988 

Time:  8:30  a.m.-5  p  m.,  October  27; 
8:30  a.m.-Noon.  October  28 

Place:  Room  104-A.  Williamsburg 
Room.  Administration  Building, 
Department  of  Agriculture.  Washington, 
DC. 

Type  nf  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting 
as  time  and  space  permits. 

Comments:  The  public  may  file 
written  comments  before  or  after  the 
meeting  with  the  contact  person  below. 

Purpose:  To  review  matters  that 
pertain  to  plant  germplasm  in  the  United 
States  and  possible  impacts  on  related 


national  and  international  programs; 
and  discuss  other  initiatives  of  the 
Board. 

Contact  Person:  C.F.  Murphy. 
Executive  Secretary.  National  Plant 
Genetic  Resources  Board.  U.S. 
Department  of  Agriculture.  BARC-WesL 
Room  239.  Building  005,  Beltsville, 
Maryland  20705.  Telephone:  (301)  344- 
1560. 

Done  at  Beltsville.  Maryland,  this  ISIh  day 
of  August  1988. 
Chaites  F.  Muiphy. 

Executive  Secretary.  National Piant  Genetic 
Resources  Board. 
|FR  Doc,  88-20888  Filed  9-11-88:  8:45  am] 
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Forest  Service 

A  Proposal  to  Drill  the  Ruby  A-2 
Federal  Exploratory  Oil  and  Gas  Well. 
Beartooth  Ranger  District, 
Administered  by  the  Custer  National 
ForesL  Carbon  County,  MT;  Intent  To 
Prepare  an  Environmental  Impact 
Statement 

The  USDA,  Forest  Service,  as  lead 
agency,  and  the  USDL  Bureau  of  Land 
Management  v«ll  cooperatively 
participate  in  the  preparation  of  an 
Envirorunental  Impact  Statement  to 
disclose  the  environmenlal  effects  of  a 
proposed  oil  and  gas  exploratory  well 
(Ruby  A-2  Federall  in  Ruby  Draw  east 
of  the  Line  Creek  Plateau  of  the 
Beartooth  Ranger  District.  Custer 
National  Forest. 

Phillips  Petroleum  Company 
submitted  an  application  for  Penmt  to 
Drill  (APD)  on  August  1. 1968.  for  the 
Ruby  A-2  Federal  oil  and  gas  well  on 
Federal  Oil  and  Gas  Lease  M-60.558.  The 
proposed  drill  site  is  located  within 
Management  Area  C  as  established  in 
the  Custer  National  Forest  Plan.  The 
well  has  a  proposed  depth  of  11.600  feet. 

Federal.  Slate,  and  local  agencies, 
potential  developers,  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  decision 
are  invited  lo  participate  in  the  scoping 
process. 

The  Beartooth  District  Ranger  hold 
formal  public  meetings  at  Red  Lodge 
and  in  BiUings.  Montana  regarding  Ruby 
A — a  proposed  dnll  site  one  mile  west 
of  Ruby  A-2.  and  as  a  result  of  public 
input.  Phillips  revised  their  drill  location. 
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On  August  12.  1988.  a  public 
information  meeting  was  held  in  Red 
Lodge.  Nfnntana.  The  purpose  of  this 
.TiPeting  was  to  determine  the  srope  of 
the  issues  to  be  addressed  and  for 
idpntif>'ini^  the  significant  issues  reidted 
to  this  proposed  action  early  in  the 
analysts  process.  Input  from  this 
rr.eetms!  !s  still  applicable  to  the  current 
proposal.  Additional  input  will  be 
sought  (1)  by  mail  from  those  who 
responded  during  the  scoping  period  for 
Ruby  A.  and  [Z]  through  notices  in  the 
local  newspapers.  .\o  additional  public 
meetings  are  planned. 

John  P  Inman,  Acting  Forest 
Super\isor,  P.O.  Box  2556.  Billings.  MT 
59103.  is  the  responsible  official. 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  the  District  Ranger.  Beartooth  Ranger 
District,  Route  2.  Box  3420,  Red  Lodge, 
MT  59068. 

Questions  about  the  proposed  action 
and  the  Environmental  Im.pact 
Statement  should  be  directed  toward 
Phil  jaquith.  District  Ranger,  Beartooth 
Ranger  District,  Phone  406-446-2103, 

The  public  comment  period  for 
scoping  to  identify  issues  will  end 
October  1,  1988-  Please  ensure  your 
comments  are  received  in  written  form 
by  the  above  date. 

Dale  S«p(praber  2,  1988- 
john  P.  Innun. 
Acting  Foresl  Supervisor 
[FR  Doc-  88-20932  Filed  ^-13-68:  8;45  ara| 
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COMMISSION  ON  CIVIL  RIGHTS 

West  Virginia  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  IS  hereby  given,  pursuant  to  the 
prtjvisions  of  the  Rules  and  Reguiutions 
of  the  U  S.  Commission  on  Civil  Rights, 
that  a  subcommittee  meeting  of  the 
West  Virginia  Advisory  Committee  to 
the  Commission  will  convene  at  10:00 
a.m.  and  adjourn  at  12;00  noon  on 
October  4,  1988.  at  the  Professional 
Buildmg.  Room  215,  1036  Quarrier  St., 
Charleston,  VVV  25301  The  purpose  of 
(he  meeting  is  to  study  the  feasibility  of 
holding  a  state-wide  conference  on 
'Civil  Rights  Legislation  in  West 
Virginia  '  in  preparation  for  makmg  a 
proposal  to  the  full  Committee  on 
November  15,  1968. 

Persons  desiring  additional 
mforma'ion.  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  .-Xtlam  R.  Kelly, 
304/653^141  or  |ohn  I.  Binkley,  Director 
of  the  Eastern  Regional  Division  of  the 
Commission  at  202/52^5264  or  TDD 
202/376-6117  Hearing  impaired  persons 


who  will  attend  the  meeting  and  require 
the  services  of  a  sign  language 
interpreter  should  contact  the  Regional 
Division  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission- 
Dated  dt  Washington.  OC.  August  31. 1988 
Susan  |.  Prado. 
Acting  Staff  Director 
IFR  Doc.  88-20028  FUed  9-13-68:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Deep  Seabed  Mining:  Approval  of 
Exploration  License  Revision  for 
Ocean  Minerals  Co. 

AGEHCV:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  approval  of  deep 

seabed  hard  mineral  resources 

exploration  license  revision  for  Ocean 

Minerals  Company. 

summary:  On  May  19. 1988.  at  53  FR 

!"9ti6.  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA|. 
noticed  receipt  of  a  proposal  from 
Ocean  Minerals  Company  (OMCO). 
3385  Scott  Boulevard.  Santa  Clara, 
California  9.5051,  to  modify  the 
exploration  plan  incorporated  into  Deep 
Seabed  Hard  Mineral  Resources 
Exploration  License  USA-1.  as  revised. 
which  was  issued  to  OMCO  on  August 
29,  1964.  No  comments  were  received 
obiecting  to  approval  of  this  license 
revision.  Pursuant  to  the  Deep  Seabed 
Hard  Mineral  Resources  Act.  (Pub.  L. 
96-283)  and  15  CFR  Part  9ro,  on 
September  6. 1988,  NOAA  approved 
Revision  \o  3  to  llS.A-1,  as  proposed 
by  the  licensee 

FOR  FURTHER  INFORMATION  CONTACT: 

John  W  Padan.  Ocean  Minerals  and 
Energy  Division.  Office  of  Ocean  and 
Coastal  Resource  Management.  NOAA. 
1825  Connecticut  Avenue,  NW..  Suite 
710.  Washington.  DC  20235.  (202)  673- 
5117. 

Dated:  September  8, 196B. 
Thoma* )  MaginnU, 

Assistant  Administrator  for  Ocean  ServicBs 
and  Coastal  Zone  Management 
|FR  Doc-  flfl-2M21  Filed  9-13-88:  8:45  am! 
WUJflO  CODE  »10-1>-« 


Marine  Mammals;  Application  for 
Parmit;  Point  Reyes  Bird  Observatory 
(P132C) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  lake  marine  mammals  as 
authonzed  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  Lf.S  C.  1381- 
1407).  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CKR  Part  21H), 

1.  Appiicant:  Point  Reyes  Bird 
Observatory.  4990  Shoreline  Highway. 
Stinson  Beach,  California  94970. 

3-  Type  of  Perm  it.  Scientific  Research. 

3.  Name  and  Number  of  Marine 
Mammals:  Up  to  9.250  northern  elephant 
seals  [Mirounga  aguslirostns]  will  be 
marked  and/or  tagged.  Of  the  preceding 
40  will  be  radio-tagged  over  a  2-year 
period.  Up  to  375  harbor  seals  [Pboca 
vitulina]  will  be  captured,  tagged  and/or 
radio-tagged.  An  unspecified  number  of 
prematurely  born  Steller  sea  lion  pups 
{Eumetopias  jubatus)  will  be  collected. 
Incidental  harassment  of  California  sea 
lions  {Zahphus  caJifornianus],  harbor 
seats  and  steller  sea  lions  may  result 
from  research  activities. 

4.  Location  of  Activity:  California. 
Farallon  islands  and  Point  Reyes. 

5.  Period  of  Activity:  5  years. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Wnlten  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fishenes.  National 
Marine  Fisheries  Sen.ice,  U.S. 
Department  of  Commerce.  Washington. 
DC  20235.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summanes  of 
those  of  the  Applicant  and  do  not 
necessarily  refiect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue  NW  ,  Room  805,  Washington. 
DC;  and 
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Director,  Southwest  Region.  National 
Manne  Fisheries  Service.  300  South 
Ferry  Street.  Terminal  Island.  California 
90731-7415. 

Date:  August  25,  ItWS, 
Nancy  Foster. 

Director.  Office  of  Protected  Resources  and 
Habitat  Programs.  Nationai  Marine  Fisheries 
Service. 

IFR  Doc  88-20920  Filed  9-13-88;  8:45  ami 
BtLUMQ  CODE  »S1&-2a-« 


National  Technical  Information 

Service 

Government-Owned  inventions; 
Availability  for  Licensing 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  use,  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Technical  and  licensing  information 
on  specific  inventions  may  be  obtained 
by  wnting  to;  Office  of  Federal  Patent 
Licensing.  U.S.  Department  of 
Commerce.  P  O  Box  1423,  Springfield. 
Virginia  22151. 

Please  cite  the  number  and  title  of 
inventions  of  interest. 
Douglas  |.  Campion. 

Associate  Director.  Office  of  Federal  Patent 
Licensing.  Nationai  Technical  Information 
Ser\ice,  U.S.  Department  of  Commerce. 

Department  of  Agriculture 

SN  7-025,749— Method  &  Apparatus  for 
Nondeslructively  Determining  the 
Density  of  a  Plurality  of  Contiguous 
Segments  of  a  .N'onhomogeneous 
Specimen 

SN  7-049.251— Variable  Eccentricity 
Mass  for  Mechanical  Shakers 

SN  7-159.990— Separation  of 
Cyclodextrins  by  Affinity 
Chromatography 

SN  7-188,993 — Control  of  Insects  by 
Roseotoxin  B 

SN  7-189.079— Formulated  Milk 
Concentrate  and  Beverage 

SN  7-189,093 — EnzyTnatic  Production  of 
Maltohexaose-Rich  Compositions 

SN  7-192.083 — Heat-Stable.  Salt- 
Tolerant  Microbial  Xanthanase  & 
Method  of  Producing  Same 

SN  7-192.084— Method  for  Producing 
Trichothecenes 

SN  7-192.085 — Naphthoquinone 
Antibiotics  for  Fusarium  solanl 

SN  7-207.589— Kojic  Acid  and  Esters  as 
Insecticide  Synergists 


SN  7-212.390 — Process  and  Apparatus 
for  Direct  Ultrasonic  Mixing  Prior  to 
Analysis 

Department  of  Health  and  Human 

Services 

SN  6-849,05*-CeU  Line  Producing  AIDS 

Viral  Antigens  Without  Producing 
Infectious  Virus  Particles 
SN  6-895.463 — Testing  for  the  Human  B 

Lymphotropic  Virus  (liBLV) 
SN  6-B95.857— Molecular  Clonmg  & 
Clones  of  Human  B  Lymphotropic 
Virus  (HBLV) 
SN  6-901,602— Human  B  Lymphotropic 

Virus  (HBLV) 
SN  7-052.20&— Angle  Rotor  Coil  Planet 
Centrifuge  for  Count ercurrent 
Chromatography  &  Particle 
Separation 
SN  7-186.260— Method  for  Treating 

Acne 
SN  7-188.918 — Gene  for  Encoding  a 

Human  Malaria  Vaccine  Antigen 
SN  7-211.973 — Reproducible  Generation 
of  High  Yields  of  Hepatilus  a  Virus 
by  Cell  Culture 
SN  7-281.276— Cell  Lines  for 

0\'erexpressing  the  Human  PDGF- 
A  Gene  Product  and  Method 
Therefor 
SN  7-281.304— Synthetic  HTV  Protease 
Gene  &  Method  for  its  Expression 
SN  7-226.445— Carbohydrate  Receptor 
for  Bacteria  and  Method  for  Use 
Thereof 
SN  E-105-87— Flexible  Hodler  for  a 

Cystoscope  or  the  like 
SN  E-116-88— Device  for  Rotan, -Seal- 
Free  Flow-Through  Coil  Planet 
Centrifuge  Equipped  with  Multiple 
Column  Holders  Connected  in 
Series 
SN  E-1 17-88— Method  and  Device  for 
Improved  Use  of  Heart/Lung 
Machine 
SN  E-201-88 — Irreversible  Inhibitors  of 
Adenosine  Receptors 

Department  of  the  Air  Force 

SN  6-469.372— Radiation  Hardening  of 

Mosfet  Devices 
SN  7-197.935— Rotating  Doppler 

Frequency  Shifter 

Department  of  the  Army 

SN  7-096.993— Infinitely  Variable  Ratio 

Transmission 

SN  7-182.603 — Universal  Automatic 
Landing  System  for  Remote  Piloted 
Vehicles 

SN  7-188.933 — Asyiichrononous  Marx 
Generator  Utilizing  Photo- 
Conductive  Semiconductor 
Switches 

SN  7-196.708— Improved  Alkaline  Earth- 
Oxyhalikde  Electrochemical  Cell  for 
Low  Temperature  Use 


SN  7-199.500— Uniform  High-Field 
Permanent  Magnet  Structures 
SN  "-199.501— High-Field  Permanent- 
Magnet  Structures 
SN  7-199.504 — High-Field  Permanent- 
Magnet  Structures 
SN  7-199. 819 — Harmonically  Pumped 
Monolithic  Planar  Doped  Barrier 
Mixer 
SN  7-204,327— Method  of  Making  a 
Cathode  from  Tungsten  ft  Iridium 
Powders  Using  a  Banum  Peroxide 
Containing  Material  as  the 
Impregnant 
SN  7-210.687— Clad  Magic  Ring 

Wigglers 
SN  7-213.031— Separator  For  Uthlum 
Batteries  &  Lithium  Batteries 
Including  the  Separator 
SN  7-213.970 — Periodic  Permanent 

Magnet  Structures 
SN  7-215.094 — Method  of  Manufacturing 

of  a  Magic  Ring 
S.N  7-215.138 — Saw  Circuit  for 
Generating  Continuous  Time- 
Coherent  RF  Carriers 
SN  7-215.664— Ulhium  Electrochemical 
Cell  Containing  Diethycarvonate  as 
an  Electrolyte  Solvent'  Additive 

(FR  Doc  B&-2W22  Filed  9-13-88:  8  45i  am| 
SILUMG  coot  3Sl(M»-» 


COMMOOrTY  FUTURES  "mADIMG 
COMMISSION 

Proposed  Amendments  Relating  to 
Stock  Index  Contracts;  Chicago  Board 
of  Trade,  et  a1. 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  proposed  contract 

market  rule  changes^ 

SUMMARY:  The  Chicago  Board  of  Trade 
("CBT'l.  Chicago  Mercantile  Exchange 
{"CME").  Kansas  City  Board  of  Trade 
r'KCBT")  and  New  York  Futures 
Exchange  ("NYFE")  have  submitted  for 
those  exchanges"  stock  index  futures 
and  option  contracts  proposed  rule 
amendments  relating  to  daily  price  linrul 
and  trading  halt  provisions.  The 
proposed  limits  and  trading  halts  would 
be  activated  following  major  movements 
in  stock  prices  In  accordance  with 
section  5a(12)  of  the  Commodity 
Exchange  Act  and  acting  pursuant  to  the 
authonty  delegated  by  Commodity 
Futures  Trading  Commisison 
("Commission")  Regulation  140.96.  the 
Director  of  the  Di\ision  Economic 
Analysis,  on  behalf  of  the  Commission, 
has  determined  that  the  proposals  are  of 
maior  economic  significance.  On  behalf 
of  the  Commission,  the  Division  is 
requesting  comment  on  these  proposals. 
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DATE:  Comments  must  be  received  on  or 
before  October  14.  1988. 
AooflCS*:  Interested  persons  should 
submit  their  views  and  comments  to 
lean  A.  Webb.  Secretary,  Commodity 
Futures  Trading  Commission.  2033  K 
Street.  NW  .  Washington.  DC  20581. 
Reference  should  be  made  (o  the  daily 
price  limit  and  trading  halt  amendments 
to  the  stock  index  futures  and  option 
contracts. 

FOfI  rURTHER  IMFOMliATK>M  COHTACT: 
Richard  Sh:Us,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission.  2033  K  Street.  NW.. 
Washington.  DC  20581  (202)  254-7303. 
SUPPl^ME*fTARV  tNFOftMA-nON:  The 

Interim  Report  of  the  Working  Group  on 
F;r,ar.cia!  Markets  dated  May  19S8 
reco.TJTiynded  that  coordinated  trading 
halts  and  .'eopenings  be  adopted  by  all 
domestic  markets  for  equity  and  equity- 
related  products  as  a  means  of  dealing 
with  large,  rapid  market  declines  that 
threaten  to  create  panic  conditions. '  In 
broad  outline,  the  Working  Group 
recommended  that  all  U.S.  markets  for 
equity  and  equity-related  products  halt 
trading  fur  one  hour  if  the  Dow  Jones 
Industrial  Average  fDJIAl  declines  250 
points  from  its  previous  day's  closing 
level.  Under  the  Working  Group  s 
recommendations,  a  second  closing,  this 
time  for  two  hours,  and  reopening  would 
occur  if  the  DjIA  decimes  400  points 
below  its  previous  day's  closing  level. 
The  daily  price  limit  and  trading  halt 
proposals  submitted  by  the  CBT.  CME. 
KCBT  and  NTFE  are  in  direct  response 
to  the  recommendations  of  the  Working 
Group.  The  contract  markets  for  which 
proposals  hdve  been  submitted  are  as 
follows: 


CME-.. „  Standard  A  Poors  500  (SAP  500) 

Fature  and  the  Oprion  Thcron. 

CBT..._ Maior      Marke!      lml*?x      (MaxiJ 

Fulure. 
CBOE  50  Future 
CBOE  250  Future 

KCBT VaJue  Une  Avera^te  Future. 

Mini  Value  Line  Average  Future. 


'  On  KUrrh  19  1968.  the  W'jriing  Croup  on 
F^nannal  Muriirta  waa  earabiished  by  Executive 
Order  to  provHle  4  coordiMiing  frwnework  for 
constderailon.  rBwIution.  recommerMlahoft.  and 
»cttfm  an  ihc  caoptev  LMun  raiwd  tiy  ibr  •lock 
market.  t>r«ak  in  October  of  1987  THe  Working 
Group  Maa  ciuirgcwl  w\tii  developin^j  '•ffw  tiv« 
mech^nisriM  to  enhance  investor  cunf;tieru:e.  lo 
prelect  (he  qualtry  and  faime«#  of  m«rtpts  far  all 
parttop^n*!  and  »o  preserwe  the  continued 
orderlmcw  .nipjinrv  rompet]tiverM*»«,  and 
efbciency  of  o«r  Dalioo  •  fhuaoal  niarkett 


NYFE ^   [STYSE  CompoBite  Ptihire  and  the 

Option  Thereon. 
Ru»»el!  1.000  Future. 
Rustell  2.000  Future. 
Russell  3.000  Future. 


The  proposals  would  establish 
provisions  for  suspending  futures  and/or 
option  trading  for  one  hour  if  there  is  a 
250-point  decline  in  the  DJIA  relative  lo 
the  prior  day's  closing  value  or  if  there  is 
a  decline  of  corresponding  magnitude  in 
the  index  underlying  the  specific  stock 
index  futures  contract.  Further,  there 
would  be  a  two-hour  suspension  of 
trading  if  there  is  a  400-point  decline  in 
the  DJIA  or  a  decline  of  corresponding 
magnitude  in  the  index  underlying  the 
specific  futures  contract.  L'nlike  the  230 
DfLA  point  limit  which  applies  only  to 
pnce  declines,  this  broader  400-poinl 
limit  (or  its  corresponding  value)  also 
applies  to  price  increases.  The  proposals 
include  specific  provisions  for  reopening 
trading  after  a  trading  halt  is  put  into 
effect.  The  exchanges  have  proposed 
that  the  proposals  be  made  effective  for 
existing  as  welt  as  newly  listed 
contracts. 

The  New  York  Stock  Exchange  hds 
submitted  to  the  Securities  and 
Exchange  Commission  (SEC)  a  proposed 
rule  change  to  adopt  similar  trading 
halts  in  stocks  tradinji  on  that  exchange. 
Notice  of  that  proposal  is  being 
published  in  the  Federal  Register  by  the 
SEC  with  a  request  for  comment  by 
interested  persons 

T^e  Division's  preliminary  review  of 
these  proposals  indicates  that  they  are 
essentially  similar  and  responsive  to  the 
suggestions  of  the  Working  Group  for 
"coordinated  trading  halts."  In  the  case 
of  three  of  the  four  proposals,  the 
amended  rules  would  replace  existing 
daily  price  limits  on  futures  contracts 
thai  currently  act  as  "circuit  breakers" 
but  which  are  not  necessarily 
coordinated  with  the  rules  for  other 
derivative  markets  and  the  underlying 
market. 

In  this  regard,  however,  there  are 
some  differences  among  the  various 
proposals.  For  example,  certain  aspects 
of  the  various  proposals  are  staled  in 
terms  of  fluctuations  in  the  index 
underlying  the  specific  futures  contract, 
rather  than  strictly  in  terms  of  the  D|!A. 
In  addition,  the  CME  has  proposed  an 
initial  pnce  decline  limit  of  12  SAP  500 
index  points  which  would  apply  for 
thirty  minmles.  This  would  precede  the 
CME's  proposed  30-point  price  decline 
limit  which  corresponds  lo  the  Working 
Croup's  suggested  250  DJLA  point  limit. 
Similarly,  the  NYFE  has  proposed  initial 
price  decline  limits  which  would  be 


effective  for  a  thirty-minute  penod  and 
which  would  be  narrower  than  the  limit 
of  250  DJIA  index  points.  As  with  the 
250  DJLA  point  limit  (or  its  equivalent  in 
terms  of  other  indices),  these  narrower 
initial  limits  would  apply  only  to  price 
declines. 

Copies  of  each  of  the  exchanges' 
proposed  amendments  will  be  available 
for  inspection  at  the  Office  of  the 
Secretariat.  Commodity  Futures  Trading 
Commission.  2033  K  Street.  .NW.. 
Washington.  DC  20581  Copies  of  the 
exchanges'  proposed  daily  price  limit 
and  trading  halt  rules  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at (202) 254-6314. 

The  materials  submitted  by  the 
exchanges  m  support  of  the  proposeti 
amendments  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C  552)  and  the 
Commission  s  regulations  thereunder  (17 
ClU.  Part  145  (1967)).  Requests  for  copies 
of  such  matenals  should  be  made  to  the 
FOL  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Offic-e  of  the 
Secretariat  at  the  Coounission's 
headquarters  in  accordance  with  17  CFR 
145  7  and  145.a 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendments  should  send  such 
comments  to  Jean  A  Webb.  Secretary. 
Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington.  DC.  by  the  specified  dale. 

Issued  jn  Washingtoa  DC  on  Seplbmer  12, 

Paula  A.  TofdnL 

Director,  Division  of  Economic  Ana  fysi's. 

(FR  Doc  B&-20eee  Piled  9-13-68;  8:45  amj 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

DOD  Advisory  Group  on  Electron 
Devices;  Notice  of  Advisory 
Committee  Meeting 

summary:  Working  Group  A  (Mainly 
Microwave  Devices)  of  the  DoD 
Advisory  Croup  on  Electron  Devices 
(AGEDl  announces  a  closed  session 
meeting. 

DATE:  The  meeting  will  be  held  at  0900. 
Wednesday  and  1  hursday.  5  and  (J 

October  19B8. 

ADDRESS:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services.  Inc.  2fm  Crystal  Drive,  Suite 
307.  Arlington.  Virginia  22202. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Harold  Summer.  Aged  Secretariat.  201 
Vanck  Street,  New  York,  10014, 
SUPPLEMENTARY  INFORMATK>N:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretar>'  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Militar>'  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories-  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave, 
electronic  warfare  deuces,  millimeter 
wave  devices,  and  passive  devices.  The 
review  will  include  classified  program 
details  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L  No.  92-463,  as  amended.  (5 
U.S  C.  App  II  lOid)  (19821).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  Hsted  in  5 
U.S.C.  552b(c)(l)  (1962).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  pubhc. 
L.M.  ByDUm. 

Alternate.  OSD  Fedem}  Register  Liaison 
Officer.  Department  of  Defense, 
September  S,  1908. 
FR  Doc.  BB-20917  Filed  ^13-88;  ft-45  ani| 

BILLMO  CODE  UIO-OMI 


Corps  of  Engineers,  Department  of 
ttie  Army 

i3710-AV7B30S&40GJt-A  TJ] 

Intent  To  Rescind  the  April  16. 1987. 
Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  Fort  Toulouse  National  Historic 
Landmarif  and  Tasklgl  Indian  Mound, 
Alabama  River,  tn  Elmore  County,  AL 

AGENCY:  US,  Army  Corps  of  Engineers, 

Department  of  Defense. 

ACTION:  Rescission  of  notice  of  intent 

summary:  An  Environmental 
Assessment  was  prepared  to  perform 
bank  stabilization  measures  to  preserve 
and  protect  the  Fort  Toulouse  National 
Historic  Landmark  and  Taskigi  Indian 
Mound.  A  Finding  of  No  Significant 
Impact  was  signed  by  the  Mobile 
District  Engineer  on  August  5, 1988. 
Therefore,  the  Notice  of  Intent  lo 
prepare  an  EIS  is  rescinded. 


FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Brian  Peck.  U,S.  Army  Engineer 
District,  Mobile,  Post  Office  Box  2288. 
Mobile,  Alabama  36628-0001.  Phone; 
(205)  69O-2750, 

1.  Proposed  Action 

To  perform  bank  stabilization 
measures  to  preserve  and  protect  the 
Fort  Toulouse  National  Historic 
Landmark  and  Taskigi  Indian  Mound. 
Protection  is  authorized  by  the  Water 
Resources  Development  Act  {WKDA]  of 
1986  (Pub.  L.  99-6621.  A  General  Design 
Memorandum  containing  an 
Environmental  Assessment  was 
circulated  for  a  30-day  review  on  May  6, 
1988.  The  recommended  plan  consists  of 
placing  1,140  feel  of  slone  revetment 
along  the  left  bank  of  the  nver  from 
above  the  reconstructed  fort  to  the 
Indian  mound;  720  feel  of  free  standmg 
stone  dike  from  the  Indian  mound 
downstream:  and  1.860  feet  of  overbank 
levee  constructed  along  the  top  edge  of 
the  river  bank  to  control  sloughing 
caused  by  overland  flows  cascading 
over  the  edge.  Following  construction 
along  the  river  bank,  all  graded  and 
scarred  areas  would  be  planted  with 
vegetation  compatible  with  the 
floodplain  environment  and  resistant  to 
erosion.  Any  other  areas  disturbed 
during  construction  will  be  seeded. 
mulched,  and/or  sodded. 

2.  Alternatives 

Alternatives  to  the  proposed  action 
which  were  considered  include  the 
following: 

a.  No  action. 

b.  Sheet  pile  relainlng  wall  at  the  fool 
of  the  bank  without  restraining  tie  back 
anchors. 

c.  Sheet  pile  retaining  wall  at  the  foot 
of  the  bank  with  tie  back  anchors. 

d.  Sheel  pile  retaining  wall  al  the  top 
of  the  bank  with  top  anchors. 

e.  Placement  of  coffercells. 

f  Excavate  a  7.000-fool  long  cutoff 
which  would  Isolate  the  unstable  bank 
in  the  bend  of  the  river  and  construct  a 
blockage  structure  in  the  natural  river. 

g.  Excavate  a  4,500-fooI  long  cutoff 
within  the  inside  of  the  river  bend 
opposite  the  unstable  bank  and 
construct  a  blockage  structure  in  the 
natural  river  (authorized  plan  as  per  the 
WRDAofl986). 

h.  Excavate  a  2.500-foot  reach  200  feet 
wide  along  the  river  bank  opposite  the 
unstable  bank  and  install  riprap 
revetment. 

3.  Scoping  Process 

6,  The  scoping  process,  as  outlined  by 
the  Council  on  Environmental  Quality  in 
November  29, 197fl,  Federal  Register. 
National  Environmental  Policy  Act  of 


1969  Regulations,  was  ulihzed  to  mvolve 
Federal.  Slate,  local  agencies,  and  other 
interested  persons. 

b.  The  identification  of  engineering. 
environmental,  and  economic  issues 
were  addressed  m  the  Environmental 
Assessment,  indicating  that  an  EIS  was 
not  required  for  the  recommended  plan 
The  views  and  concerns  of  agencies  and 
individuals  were  solicited  through 
circulation  of  the  General  Design 
Memorandum  and  Draft  Environmental 
Assessment  for  a  30-day  penod  which 
ended  on  )une  13. 1988. 

c.  The  proposed  action  was 
coordinated  with  the  Alabama 
Department  of  Environmental 
Management.  Alabama  Deparimenl  of 
Conservation  and  Natural  Resources, 
the  Alabama  State  Historic  Preservation 
Officer,  the  Advison*^  Council  on 
Historic  Preservation.  Environmental 
Protection  Agency,  and  the  U.S.  Fish 
and  Wildlife  Service  as  required  under 
the  Fish  and  Wildlife  Coordination  Act 

d.  Based  on  the  information  contained 
in  the  General  Design  Memorandum,  the 
Environmental  Assessment  and  the 
results  of  coordination  of  the 
recommended  plan,  a  Finding  of  No 
Significant  Impact  was  signed  by  the 
Mobile  Distnct  Engineer  on  August  5. 
1988. 

Dale:  August  31. 19B8 
Larry  S.  Booine. 

Colonel  Corps  of  Engineers.  District 
E/iflineer 
[FR  Dm:.  ft8-20919  Filed  9-13-88:  845  am) 

BILUNG  CODC  S71O-0S-4I 


DEPARTMENT  OF  ENERGY 

Procurement  and  Assistant 
Management  Directorate;  Intention  To 
Make  a  Norv-Competillve  Financial 
Assistance  Award 

agency:  U.S.  Department  of  Energy 

IDOE), 

ACnOM:  Notice  of  intent  to  make  a  non- 
competitive financial  assistance  award 

summary:  The  Department  of  Energy 
(DOE)  plans  to  award  a  one-year, 
noncompetitive  grant  to  the  Rochester 
Institute  of  Technolog>'  (RIT),  Rochester, 
New  York.  Conference  Report  .No.  100- 
498  which  accompanied  Pub.  L  100-102. 
Fiscal  Year  1988  Energv  and  Water 
Development  Appropriation  Act 
contained  the  following  statement: 

The  conferees  direct  the  Deparlmenl  lo 
allocate  $800,000  of  Research  and 
Development  funding  lo  the  Rochester 
Institute  of  Technology  (RIT)  for  micro- 
fcicctronic  research  that  will  contribute  lo 
Unproved  capabilitj'  for  DOE  aiocnic  energy 
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defensfc  program*  and  assist  in  devp;  >pir^ 
advanced  technological  approaches  u> 
manufactunng  microelectronic  ciimiis 

Additionally,  the  Acting  Assistant 
Secretary  for  Defense  Programs  or. 
August  5,  1968.  determined  that  the 
project  proposed  by  RJT  is  in  the  public 
interest  because  it  will  contribute  to 
meeting  the  national  need  for  improved 
processes  and  technologies  in 
microelectronic  manufacturing. 
Accordingly,  noncompetitive  award  of 
this  grant  will  be  made  pursuant  to  10 
CFK600.7(b)f2}|iHG). 

Procurement  Request  Number — 01- 
B8DP2m53  0OO 

Au:hor:t\-  Department  of  Energy 
OrganizaMon  Act.  Pub.  L  95-01  and  the 
Atomic  Energy  Act  of  1954,  as  amended 
FOR  FURTMEB  INFOmU-nON  COHTACr 
Valene  L  Pastore.  MA-452.1.  US. 
Department  of  Energy.  Office  of 
Procurement  Operations.  1000 
Independence  Ave.  SW  ,  Washington. 
DC  20565. 

Issued  in  Washington.  DC  on  September  7, 

1968. 

Edward  T.  Lovett 

Director.  Contract OpervUons Division  "A", 
Office  of  Procurement  Operations, 
yn  Doc  88-20959  Filed  9-13-88;  8.45  am] 
BILUMG  COOC  WS0-«1-« 


Bonnevf»«  Power  Admlnistratton 

Intention  To  Prepare  a  Draft 
Envfronmental  Impact  Statement  for  a 
Long-Range  Planning  Project  In  the 
Eugene-Springfield  Area,  Oregon 

AQEMCY:  Bonneville  Power 

Administration  (BPA).  DOE. 

ACnOK  Notice  of  intent  to  prepare  and 

consider  a  draft  environmental  impact 
statement  (DEIS). 

Summary:  To  maintain  a  reliable 
electric  power  system  as  the  area  grows. 
additional  high-voltage  facilities  will  be 
needed  in  the  Eugene-Springfieid  area 
dunng  the  next  20  years.  BPA  has 
identified  those  needs  in  a  Technical 
Report  and  gained  local  governmental 
acceptance  of  those  needs.  BPA.  in 
cooperation  with  the  local  governments. 
proposes  to  analyze  feasible 
transmission  line  routing  and  substation 
site  allemaiivea  in  an  EIS.  contact 
landowners,  and  identify  a  centeriine 
(the  most  likely  location  of  the  line).  It  is 
intended  that  the  center!ine(s)  will  be 
indicated  on  local  comprehensive  plan 
maps  and  the  local  governments  will 
develop  ordinances  to  protect  the  nght- 
of  way  from  other  development  until  it 
IS  needed  by  BPA.  No  construction  is 
planned  at  this  time. 
DATES:  BPA  welcomes  written 


comments  on  the  scope  and  emphasis  of 
the  DEIS.  Written  comments  will  be 
accepted  through  October  4.  1988. 

The  DEIS  is  scheduled  to  be  circulated 
for  public  review  and  comment  m 
lanuary,  1989.  Public  meetings  will  be 
held  after  release  of  the  DEIS  The 
meetings  will  be  widely  publicized  by 
general  announcement  as  well  as  by 
wnlten  invitation  to  all  interested 
parties. 

AOORCSSES:  Send  letters  of  comment 
and  questions  on  the  scope  and  content 
of  the  DEIS  to  Mr.  Anthony  R.  Morrell. 
Assistant  to  the  Administrator  for 
Environment.  Bonneville  Power 
Administration.  PO  Box3B21-AI. 
Portland.  Oregon  9720H. 
FOn  FURTHER  INFORMATKM  CONTACT:  To 

have  your  name  placed  on  the  mailing 
lisl  for  this  pro)ect  and  to  receive  copies 
of  a  newsletter  and  other  information, 
write  or  call  Mr  ]nhn  Replinger,  Lane 
Council  of  Governments,  North  Plaza 
Level-PSB.  125  E  Eighth  Ave..  Eugene, 
OR  97401.  telephone  503-687-4429. 

For  additional  information,  contact 
BPA's  Public  Involvement  Office  at  503- 
230-3478  in  Portland,  toll-free  800-452- 
8429  for  Ore«on  outside  Portland:  800- 
547-6048  for  Washmflton.  Idaho. 
Montana.  Utah.  Nevada,  Wyoming,  and 
California. 

SUPPLEMCKTARY  INFORMATION:  Based  on 
long-range  load  forecasts.  BPA  has 
concluded  that  two  protects  may  be 
needed  within  the  ntxl  20  years  in  the 
Eugene  Spnngfield  area. 

1  North  E'jgene-Springfield 
Reinforcement:  additional  service  to  the 
Eugene  Water  A  Electric  Board  [EWEB). 
Springfield  Utility  Board  (SUB),  and 
Emerald  People's  Utility  District  (EPUD) 
for  a  new  substation  probably  in  the 
Gateway  area  and  for  4-6  miles  of 
transmission  lines  to  connect  into  DPAs 
existing  230-kV  or  500-kV  luies.  At  least 
three  transmission  alternatives  are 
possible,  each  usmg  or  paralleling 
existing  transmission  right-of-way, 

a  One  would  connect  into  BPAs 
Lane-Manon  500-kV  line  near  Coburg 
and  parallel  PP&L's  Spencer-Diamond 
Hill  line  south  to  the  Gateway  area. 

b  One  would  tap  BPA's  Santiaro- 
Alvey  230"kV  line  northeast  of 
Spnngfield.  and  parallel  the  Cougar- 
Willakenzie  line  to  the  Gateway  area. 

c.  Another  would  conned  into  the 
Alvey  Substation,  south  of  Eugene,  al 
the  230-kV  level,  and  parallel  PPiL's 
Spencer-Diamond  Hill  line  north  to  the 
Gateway  area. 

The  Springfield  Utility  Board  needs  a 
substation  for  distribution  in  the  same 
general  area  as  the  North  Eugene- 
Springfield  reinforcement  projecL 
Within  the  next  few  years,  EWEB  and 


EPUD  may  also  need  fadUtfes  bi  the 
same  general  area.  Since  environmental 

impact.s  and  cost  reductions  are  possiblt 
with  a  shared  site.  BPA  will  work 
closely  with  the  local  utilities  to  select  a 
site  that  also  accommodates  their  needs. 
if  possible.  It  IS  hoped  that  a  shared  site 
will  be  identified  as  part  of  this  project. 

2.  South  Eugene  Reinforcement:  a  500- 
kV  traniimission  line  connecting  the 
Alvey  and  Lane  Substations,  a  distance 
of  about  14  miles  Four  iillematives  will 
be  considered,  each  requiring  some  new 
right-ofway.  One  would  use  existing 
transmission  corridors,  a  practice  which 
reduces  costs  and  environmental 
impacts.  Three  would  use  new  corridors 
for  several  miles  in  an  attempt  to  avoid 
the  populated  section  of  the  existing 
comdor. 

Some  scoping  of  the  issues  occurred 
during  earlier  phases  of  the  project.  The 
main  environmental  issues  identified 
were  visual  and  electric-magnetic  field 
effects.  The  potential  for  health  effects 
remains  a  subject  of  controversy  for 
utilities  throughout  the  country. 

Issued  in  Portlaftd,  Oregon,  Seplember  2. 
19B& 
SlevwiG.Hitiiok. 

Exef:utj  vc  Assistant  Admintstrator. 
(FRDoc  HA-2ne»)  Filed  9-13-88:8-45  am) 

MLUMQ  COOC  UaO-Ol-« 


AvallaMity  of  the  Record  of  Dedston 
To  Operate  the  DC  Termtnal  Expansion 

Project 

agency:  Bonneville  Power 
Administration  (BPA),  DOE. 
action:  Notice  of  Availability  of  Record 
of  Decision. 

summary:  The  Bonneville  Power 
Administration  fBPA)  has  decided  to 
operate,  in  accordance  with  its  I,ong- 
Term  Intertie  Access  Policy  and  BPA's 
marketing  programs,  the  DC  Terminal 
Fjtpansion  Project  (Project)  at  up  to  full 
capacity  upon  its  completion. 

The  Project  will  increase  the  capacity 
of  the  DC  Intertie  from  about  20000 
megawatts  (MW)  to  about  3100  MW 
through  the  addition  of  new  converter 
equipment  at  both  the  California  and 
Oregon  terminals  of  the  Intertie  and 
through  other  construction  aclivilies. 

SUPMjEMCNTARY  infoamatioic  The 

environmental  impacts  of  construction 
and  maintenance  of  the  Project,  and  the 
physical  impacts  of  operation  of  the 
I*T-oiPct  itself,  such  as  noise  and 
electrical  effects,  have  been  determined 
to  be  insignificant  and  were  addressed 
in  an  Environmental  Assessment,  a 
Supplemental  Environmental 
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Assessment,  and  a  Findjng  of  No 
Significant  Impact. 

BPA  had  initially  made  a  deasion  to 
construct  and  operate  the  Project  on 
August  29,  1986.  However,  petitions  for 
review  of  this  decision  were  filed  in  the 
Ninth  Circuit  Court  of  Appeals  by  the 
State  of  Idaho  and  the  National  Wildlife 
Federation  on  November  26. 1986.  They 
contended  that  BPA  had  inadequat(>ty 
assessed  the  impacts  on  anadromous 
fish  of  operating  resources  to  send 
additional  power  over  the  expanded 
Intertie,  and  had  incorrectly  separated 
this  decision  from  other  related  and 
ongoing  considerations.  They  further 
contended  that  an  Environmental 
Impact  Statement  (EIS)  was  required. 

On  August  4. 1987.  BPA  modified  its 
earlier  decision  by  determinrng  not  to 
operate  the  Project  pending  findings  of 
the  Intertie  Development  and  Use  (IDU) 
Final  EiS  which  addressed  the  issues 
raised  in  Court.  The  IDU  Final  EIS  was 
i&sued  in  April  1988.  A  decision  to 
implement  the  Long-Term  Intertie 
Access  Policy,  also  addressed  in  the  EIS. 
was  made  on  May  17. 1988.  On  May  24. 
1988.  with  Ninth  Circuit  Court  of 
Appeals,  in  response  to  a  motion  joined 
in  by  all  parties,  dismissed  the  petitions 
by  the  State  of  Idaho  and  the  National 
Wildlife  Federation- 

The  EIS  showed  httle  environmental 
reason  not  to  proceed  with  operating  the 
Project  consif^ring  the  planned 
installation  of  fish  bypass  facilities  on 
dams  by  the  U.S.  Army  Corps  of 
Engineers  and  the  Mid-Columbia  Public 
Utility  Districts.  Besides  environmental 
factors  and  issues.  BPA  took  into 
account  economic  and  operational 
factors  in  making  its  decision  to  operate 
the  Project. 

FOR  FURTHER  INFORMATION  CONTACT: 

To  request  a  copy  of  the  Administrator's 
Record  of  Decision,  please  call  one  of 
BPA's  toll-free  document  request  lines; 
800-841-5867  for  Oregon  or  800-624- 
9495  for  other  Western  slates. 

For  additional  information,  please 
contact  Mr.  Anthony  R.  Morretl. 
Assistant  to  the  Administrator  for 
Environment,  at  503-230-5136.  or  call 
the  Public  Involvement  office  in  Portland 
at  503-23O-347a  toll-free  800-452-8429 
from  Oregon  outside  of  Portland;  800- 
547-6048  for  Washington.  Idaho, 
Montana.  Nevada.  Wyoming,  and 
California.  Information  may  also  be 
obtained  from: 

Mr.  George  E.  Gwinnutl.  Lower 
Columbia  Area  Manager,  Suite  243, 1500 
Plaza  Building.  1500  NE.  Irving  Street. 
Portland.  Oregon  97232.  503-230-4551. 

Mr.  Ladd  Sutton.  Eugene  District 
Manager.  Room  206.  211  East  Seventh 


Avenue,  Eugene.  Oregon  97401.  503-687- 
6952. 

Mr.  Wayoe  R.  Lee.  LTpper  Cobimbia 
Area  Manager.  Room  561.  West  920 
Riverside  Avenue.  Spokane. 
Washington  99201.  509-456-2518. 

Mr.  George  E  Eskridge,  Montana 
District  Manager.  800  Kensington. 
Missoula.  Montana  59807.  406-329-3060. 

Mr.  Ronald  K.  Rodewald.  Wenatchee 
District  ManaRor.  P.O.  Box  741, 
Wenatchee.  Washington  96807. 509-662- 
4377.  extension  379. 

Mr.  Terence  G.  Esvelt.  Puget  Sound 
Area  Manager.  201  Queen  Anne  Ave.. 
Suite  400.  Seattle.  Washington  98109- 
1000.  206-442-4130. 

Mr.  Thomas  V.  Wagenhoffer.  Snake 
River  Area  Manager.  West  101  Poplar. 
Walla  Walla.  Washington  99362.  509- 
522-6225. 

Mr  Robert  N.  Laffel.  Idaho  Falls 
District  Manager.  531  Loraax  Street 
Idaho  Falls.  Idaho  83401.  206-523-2706. 

Mr.  Thomas  K.  Blankenship.  Ek>ise 
District  Manager.  Room  494.  550  West 
Fort  Street.  Boise.  Idaho  83724.  208-334- 
9137. 

Issued  in  Portland.  OnegDiL  on  Au^ut  31. 

leaa 

lack  RobMtMHk, 

Acisng  Administrator. 

[FR  Doc-  B8-20S73  Filed  9-13-S8:  8:45  am) 

eiLUNQ  COOC  S4SIM>1-M 


Offtee  of  Fossil  Energy 

Coal  Policy  Committee,  National  Coal 
Council;  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  86  Stat.  770J.  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Coal  Policy  Committee  of  the 
National  Coal  Council. 

Date  and  Time:  Tuesday,  October  4. 
1988. 1.30  pm. 

Phce:  Four  Seasons  Clifl  Hotel.  495 
Gean,'  Street.  San  Francisco,  CA. 

Contact- MavRieD  Biggerstaff,  U.S. 
Department  of  Enerciy,  Office  of  Fossil 
Energy  {FE-1 ).  Washington.  DC  20585. 
Telephone:  202/586-4695. 

Purpose  of  the  Parent  Courcil:  To 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  coal  and 
coat  industry  issues. 

Purpose  of  the  Meeting:  Discuss 
studies  currently  being  conducted  by  the 
Council 

Tentative  Agenda: 

—CaX\  to  order  by  Irving  Leibson, 
Chairmaa 

— Review  and  di&cuss  the  three  draft 
studies  currently  underway  ("Innovative 
Clean  Coal  Technology  DepIoymenL" 


■•Use  o(  Coal  m  Non-Utility 
Applications."  and  Tbe  Impact  of 
Substituting  U.S.  Coal  for  Imported 
Energy.") 

—Discussion  of  any  other  business 
properly  brought  before  the  Committee. 

— Adjournment 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
Committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  thai  will  facilitate 
the  orderly  conduct  of  business.  Any 
member  of  the  public  who  wishes  to  file 
a  written  statement  with  the  Commillee 
will  be  permitted  to  do  so,  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  .Ms.  Margie  D  Biggerslaff 
at  the  address  or  telppbone  number 
listed  above.  Requests  must  tie  received 
at  least  5  days  pnor  lo  the  meeting  end 
reasonable  provisions  v>nll  be  made  to 
include  the  presentation  on  the  agenda 

Transcripts:  Available  for  public 
review  and  copying  at  the  Public 
Reading  Room.  Room  lE-190,  Forresta! 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC,  between  9fl0 
a.m..  and  4:00  p.m..  Monday  through 
Freiday.  except  Federal  holidays. 
|.  Robert  FranUia. 

Deputy  Advisory  Conumttee  Management 
Officer. 
[FR  Doc.  88-20874  Filed  9-13-88: 8:45  am) 
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Liquids  Transportation  Task  Group. 
Coordinating  Subcommittee  on 
Petroteum  Storage  &  Transportation. 
National  Petroleum  Councih  Open 
Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Liquids  Transportation  Task 
Group,  Coordinating  Subcommittee  on 
Petroleum  Storage  &  Transportation. 
National  Petroleum  Council. 

Date  and  T/me.- Monday.  September 
26.  1988. 1:00  p.m  Tuesday,  September 
27, 1988.  8.00  a.m. 

Phce:  Hyatt  Regency.  Room  226. 
International  Parkway.  Dallas/Fort 
Worth  Airport.  Texas. 

Co/Jtoc/.- Margie  D.  Biggerstaff.  U.S. 
Department  of  Energ>'.  Office  of  Fossil 
Energv  (FE-1).  Washington.  DC  20585. 
Telephone:  202/586-4695. 

Purpose  of  the  Parent  Council:  To 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and  gas 
or  the  oil  and  gas  industries. 

Purpose  of  the  Meeting:  Dtscuss 
pipeline  survey  and  mapping. 

Tentative  Agenda: 
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— Opening  remarks  by  Chairman  and 
Government  Cochairman. 

— Discuss  the  pipeline  survey  and 
mapping. 

—Review  draft  volume. 

—Discuss  any  other  matters  pertinent 
to  the  overall  assignment  from  the 
Secretary  of  Energy. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
Task  Group  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  fo  file  a  wntten  statement 
with  the  Task  Croup  will  be  permitted  [o 
do  30.  either  before  or  after  the  meeting 
Members  of  the  public  who  wish  lo 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Ms  Margie 
D.  Biggerstaff  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  ledst  5 
days  prior  to  the  meeting  and 
reasonabie  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 

Summary  minutes  of  the  meetmg  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Reading  Room. 
Room  lE-190.  DOE  Forrestai  Building. 
1000  Independence  Avenue.  SW^ 


Washmgton.  DC.  between  the  houni  of 

9:00  am,  and  4:00  p.m..  Monday  through 

Friday,  except  Federal  holidays 

f,  AUeo  Wampler. 

AsRiitant  Secretary  Fossil  Enerjfy. 

[FR  Doc  88-20675  Filed  9-13-88;  8:45  am| 
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Econon>)c  Regulatory  Administration 

(Oockvt  No.  ERA  CAE  B»-10;  Certiftcatton 
Notlc»-241 

Filing  of  Certification  of  Comptiance; 
Coal  Capability  of  New  Electric 
PowerpJanta;  Indech  Energy  Servtcea 
of  Oswego.  Inc.  et  al 

AQENCY:  Economic  Regulatory 
Administration.  DOE. 
ACnoM:  Notice  of  Filing. 

summary:  Title  II  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978.  as 
amended  ("•Fl'A"  or  "the  Act")  (42 
Lf.S.C  8301  et  seq.).  provides  thai  no 
new  electric  powerplanl  may  be 
constructed  or  operated  as  a  base  load 
powerplanl  may  be  constructed  or 
operated  as  a  base  load  powerplant 
without  the  capability  to  use  coal  or 


another  alternate  fuel  as  a  pnmar>' 
ener^iy  source  {section  201(a)).  In  order 
to  meet  the  requirement  of  coal 
capability,  the  owner  or  operator  of  any 
new  electric  powerplanl  to  be  operated 
as  a  base  load  powerplanl  proposing  lo 
use  natural  gas  or  petroleum  as  its 
primary  energy  source  may  certify, 
pursuant  lo  section  201(d),  to  the 
Secretary  of  Energy  prior  lo 
construction,  or  prior  to  operation  as  a 
i'af»e  load  powerplanl.  that  such 
jMiwerplanl  has  the  capability  to  use 
LOdl  or  another  alternate  fuel.  Such 
cerlificallon  establishes  compliance 
with  section  201(al  as  of  the  date  tt  is 
filed  with  the  Secretary.  The  Secretary 
is  required  lo  publish  in  the  Federal 
Register  a  notice  reciting  that  the 
certification  has  been  filed.  Three 
owners  and  operators  of  proposed  new 
electric  base  load  powerplants  have 
filed  self  certifications  in  accordance 
with  section  201(d).  Further  information 
is  provided  in  the  SUPPLEMEtfTARY 
INFORMATION  section  below 
SUPPt^MENTARY  INFORMATION:  The 
following  companies  have  Hied  self 
certifications: 


Typsladny 


Megawan 

capacity 


trdec*  Ef^eegy  Se-vces  o'  Oswego.  if»c  ,  WTiQotmg.  IL~ 

O  L  S   Eriergy-Agnews   San  FfancJSCO.  CA _.„. 

Oyna.Tiis  inc.  Cupertino,  CA._    „ .,..._„ 


a-?5~e8 

S-2S-88 

S-24-88 


Cogen  comtMnad  cycle... 

do 

Cogsn  toppngc 


S34 

29 

264 


Oswego,  NV 
SanJoM.  CA. 
Sangor.  CA. 


Amendments  to  the  FUA  on  May  21. 
1987,  [Pub  L  100-42)  altered  the  general 
prohibitions  to  include  only  new  electric 
baseload  powerplants  and  to  provide  for 
the  self  certification  procedure 

Issued  in  Washington,  DC,  on  September  7. 
1988. 
Coostaoc«  L.  Buckley. 

Acting  Direct  Ljr.  Office  of  Fuels  Programs. 
Ecanomc  Reifolatary  Administration. 
[FR  Doc  68-20961  Filed  9-13-«8.  B.45  ami 
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Federal  Energy  neguletory 
CommJeslon 

( Docktt  Not.  QF87-6 1 S-002.  et  al.  1 

Encogen  One  Partners  Ltd^  et  a  I.: 
Electric  Rate,  Snnall  Power  Production, 
and  Interlocking  Directorate  Filings 

September  9,  1^*86 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Encogen  One  Partners  Ltd. 

iDoc^et  So  yF'H7^15-<X)2| 

On  August  17,  1988.  Encogen  One 
Partners  Ltd.  (Applicant),  of  10375 
Richmond  Avenue,  Houston.  Texas 
77042.  submitted  for  filing  an  application 
for  recertification  of  a  facihty  as  a 
qualifying  cogrneration  facility  pursuant 
to  §  ::92.207  nf  the  Commission's 
regulations-  No  determmalion  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping  cycle  cogeneration 
facUily  will  be  located  near  Sweetwater. 
Texas.  The  facility  will  consist  of  three 
combustion  turbine  generating  unils. 
three  heal  recover^'  steam  generators 
and  an  extraction/condensing  steam 
turbine  generating  unit.  Heal  recovered 
from  the  facility  will  be  sold  to  the 
L'niled  Stales  Gypsum  Company  for  use 
in  an  industrial  process  for  drv'ing 
gypsum  slurry  in  gypsum  board  drying 
kilns  and  for  space  heating.  The  net 
electric  power  production  capaaty  of 
the  facility  will  be  257  MW  The  primary 
energy  source  will  be  natural  gas. 


The  origina]  application  was  filed  on 
Augual  21. 1967.  and  granted  on  October 
29.  1987  (41  FERC  I  62.097|.  The  first 
recertification  reflecting  a  change  in 
ownership  of  the  facility  was  filed  on 
January  29.  19B8  and  granted  on 
February  16. 1988.  The  insianl 
recertification  is  requested  due  lo 
further  changes  lo  the  partnership 
agreement  which  will  modify  the  sharing 
of  cash  and  lax  benefits  Applicants 
states  that  utility  ownership  and  all 
information  remains  the  same  as  that 
described  in  the  January  29,  1988 
application. 

Cotnment  date.  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  noticp. 

Z.  MftM/Mars.  [nc 

IDocket  No.  QPB6-77B-O011 

On  August  18. 1988.  M&M/Mars.  Inc. 
(Applicant),  of  Hacketlstown.  New 
jersey,  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292,207  of  the 
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Commission's  regulations  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facihty  will  be  located  in  Hacketlstown, 
New  Jersey.  The  facility  will  consist  of  a 
combustion  turbine  generating  unit  and 
a  waste  heat  recovery  steam  generator 
equipped  with  supplementary  firing  duct 
burner.  Thermal  energy  recovered  from 
the  facility  will  be  used  for  processing 
candy,  hot  water  for  domestic  uses,  air 
conditioning  and  space  heating.  The 
electric  power  production  capacity  of 
the  facility  will  be  approximately  8.827 
MW.  The  primary  energy  source  will  be 
natural  gas,  Installation  of  the  facility  is 
expected  to  begin  m  the  third  quarter  of 
1988. 

The  original  application  filed  by 
M*M/Mars.  Inc.  was  granted  on  April 
27.  1987  as  a  1.08  MW  qualifying 
Cogeneration  facility  (39  FERC  11  62,089). 
The  facility  consisted  of  natural  gas- 
fired  boilers  and  a  non-condensing 
steam  turbine  generator.  The 
recertification  is  requested  due  lo 
change  in  configuration  of  the  fdcihty. 
which  consists  of  adding  the  above 
described  new  facility  to  an  existing 
topping  turbine,  increasing  the  total 
maximum  electric  power  production 
capacity  of  the  facility  to  9.9  MW 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

3.  Ultrasystems  Development 
Corpora  tion 

(Docket  No  QFS&-4d0-000j 

On  August  19, 1988  Ultrasystems 
Development  Corporation  (Applicant), 
of  12500  Fair  Lakes  Circle.  Suite  260, 
Fairfax  Virgima  22033.  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commissions  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-rycle  cogeneration 
facility  will  be  located  in  South  Amboy. 
New  Jersey.  The  facihty  will  consist  of 
two  circuiatinc  fluidized-bed  boilers  and 
an  extraction/condensing  steam  turbine 
generator.  Process  steam  produced  by 
the  facility  will  displace  steam 
requirements  at  the  Thermal  Resources, 
Incorporated  Facility  for  heating  water 
for  use  in  an  agriculture  facility  The  net 
electric  power  production  capacity  of 
the  facihty  will  be  96.8  MW.  The  " 
primary  energ>'  source  will  be  coal. 
Installation  of  the  facility  is  scheduled 
to  begin  in  early  1991. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 


accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  inter\'ene  or  protest  with  the  Federal 
Energy  RegulaIor>'  Commission,  825 
North  Capitol  Street,  NE..  Washmgton, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385,211 
and  385-214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  dale.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoLC  D.  Cashell, 
Acting  Secretary. 

[FR  Doc.  fl»-2095O:  Filed  9-13-88:  8:45  ami 
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Addendum  to  Revised  Emergency 
Action  Plan  Guidelines  Issued 
February  22,  1968 

Seplember  9, 1988. 

Pursuant  lo  the  authority  in  S  12.22(al 
(1]  of  the  Commissions  Relgulations.  the 
Director.  Office  of  Hydropower 
Licensing,  re\'ised  the  guidelines  for  the 
preparation  of  emergency  action  plans 
fEAP}  on  Februar>-  22.  1988.  An 
addendum  has  been  prepared  to  clanfy 
and  enhance  sections  of  the  guidelines 
and  to  correct  t>'pographical  errors  m 
the  guidelines. 

Copies  of  the  addendum  are  available 
from  the  Director,  Division  of  Dam 
Safety  and  Inspections  or  the  Regional 
Direclor, 

The  purpose  of  this  Addendum  is  to 
clarify  and  to  make  typographical 
corrections  to  the  EAP  Guidelines. 

Page  ;,  Item  1,  First  Paragraph.  lines 
4-6.  The  definition  of  emergency  is 
revised  to  read  as  follows;  "An 
emergency  is  defined  as  an  impending 
or  actual  sudden  release  of  water 
caused  by  an  accident  lo.  or  failure  of.  a 
dam  or  other  water  retaining  structure." 

Page  1.  Item  1.  Second  Paragraph.  line 
J.  "Applicant"  should  be  changed  lo 
"applicant  for  license".  (Throughout 
guidelines  all  references  lo  applicant 
refer  to  apt»liL.Miit  for  license). 

Page  1.  Bottom  of  Page.  The  following 
sentence  is  added  as  a  footnote  lo  the 
bottom  of  page  1:  "Throughout  the 
guidelines,  the  word  "dam"  henceforth 


refers  lo  a  dam  or  other  water  retaining 
structure". 

Page  2,  Item  3.  This  item  states  that  e 
need  exists  for  a  periodic  reprinting  and 
redistribution  of  the  complete  EAP.  The 
licensee/exemptee/applicanl  for  license 
has  the  option  lo  place  Appendix  B 
(page  17-19)  of  the  guidelmes  (Summary 
of  Study  and  Analyses  lo  Determine 
Extent  of  Inundation)  in  a  separate 
volume  which  only  has  to  be  provided  to 
the  Commission.  This  volume  '.vould 
need  to  be  reprinted  only  when  analyses 
are  redone.  Ail  other  sections  of  the 
E.^P  must  be  repnnted  al  least  every 
five  years. 

Page  3.  Item  4.  Paragraph  a  through  i. 
The  referenced  item  number  in  each  of 
these  paragraphs  is  deleted  and 
replaced  with  the  word  "see". 

Page  3.  Item  4.  Paragraphs  e  and  f.  It 
IS  not  expected  that  new  dam  break 
analyses  be  performed  unless  the 
current  analyses  are  inadequate. 
However,  inundation  maps  must  comply 
with  the  cnlena  in  Appendix  C  (page 
19-21}  of  the  guidelines. 

Page  3.  Item  4.  Paragraph  C  and  Page 

4.  Item  5,  hne  13.  The  phrase  "three-nnp 
binder"  is  revised  to  read  "loose-leaf 
binder".  All  updated  pages  must  contain 
pre-punched  holes  so  that  updates  can 
easily  be  inserted  into  the  binder. 

Page  6  The  verification  form  is  to  be 
completed  only  by  the  licensee, 
exemptee,  or  applicant  for  license  that 
prepared  the  plan,  not  by  agencies  thai 
receive  copies  of  the  plan. 

Page  10.  First  Suhpcragraph.  lines  1-2. 
The  first  sentence  is  revised  to  read 
"Describe  specific  actions  operators  a.-^ 
to  take  after  completing  all  of  their 
notification  responsibihties." 

Page  10,  Second  Subparagraph,  lines 
6-11.  The  two  sentences  beginning  with 
"Adivce  may  be  needed  '  '   "*  and  "For 

example,  a  person  may are 

deleted. 

Page  10.  Third  Subparagraph.  lines  3- 

5.  In  the  second  sentence,  the  phrase 
"such  as  where  failure  is  imminent  or 
had  occured  ■  is  deleted  and  the  phrase 
"may  have  lo"  is  revised  lo  read 
"should". 

Page  10.  Third  Subparagraph,  lines  "- 
11.  The  last  two  sentences  are  reworded 
to  read:  "Throughout  the  United  Stales, 
the  National  Weather  Service  and/or 
other  agencies  have  the  general 
responsibility  to  issue  flood  warnings. 
Therefore,  it  would  be  benefii:ial  lo 
include  the  appropnale  agency  having 
this  responsibility  on  the  notification  list 
so  that  its  facilities  could  enhance 
wammgs  bemg  issued." 

Page  13.  Item  IV  The  heading 
"Mitigation  Activities"  is  changed  lo 
"Preventive  Actions".  This  same 
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heading  change  is  also  appropriate  for 
Page  7,  Item  IV  Page  7  ig  the  contents 
for  the  plan. 

Page  13-14.  Hem  IV.  Paragraph  B. 
Second  Subparagraph.  The  words  in  !me 
Z.  "must  install"  in  the  first  sentence  are 
changed  to  read  "should  consider 
installing".  Other  alternatives,  in  heu  of 
remote  surveillance  systems,  will  be 
acceptable  provided  they  can  be 
demonstrated  to  be  workable  in  the 
event  of  an  emergency  ensuring  the 
timely  implementation  of  the  £AP,  In  the 
second  sentence,  line  A,  the  words  "must 
include"  are  changed  to  "should 
consider  including".  In  the  third 
sentence  on  page  14.  line  7.  the  words 
"must  be  adjustable"  are  changed  to 
"should  be  adjustable". 

Page  14.  First  Subparagraph,  line  1. 
The  word  "required"  is  revised  to  read 
■  recommended". 

Page  14,  Fourth  Subparagraph,  line  3. 
The  second  sentence  is  revised  to  read: 
"In  addition  to  having  instrumentation. 
it  may  be  necessary  to  send  an  observer 
to  the  dam  " 

Page  5,  First  Subparagraph  (Top  of 
Page).  This  sentence  is  revised  to  read; 
"If  the  project  is  continuously  observed. 
and  the  action  discussed  in  Item  IV, 
Paragraph  B  is  not  applicable,  so  state." 

Page  15,  Paragraph  E.  Second 
Subparagraph.  The  second  sentence 
"Remember  that  you  direct  '  '  '  "is 
deleted. 

Page  15.  Paragraph  F  Item  1.  The 
words  "Of  dams  or  dikes"  are  added  to 
the  end  of  the  sentence  "Stockpiling  of 
materials 

Page  15.  Paragraph  F.  Item  1.  First  and 
Second  Subparagraphs.  It  is  suggested 
that  business  and  non-busines  telephone 
numbers  of  construction  equipment 
operators  and  sources  of  construction 
equipment  and  emergency  supplies  be 
provided. 

Page  16,  Second  Subparagraph  The 
subparagraph  is  revised  to  read; 
"Describe  how  the  equipment  operator 
IS  contacted." 

Page  16.  Item  2.  First  Subparagraph 
All  references  to  the  NWS  are  followed 
by  the  works:  "or  other  appropriate 
agency." 

Page  17.  18  and  19.  Appendix  B.  New 
dam  break  analyses  are  not  required 
unless  the  present  analyses  are 
inadequate.  Usually,  an  assumed  failure 
during  "sunny-day"  conditions  results  in 
the  worst-case  condition  for  EAP 
planning  purposes  since  a  failure  dunng 
flooding  conditions,  when  people  are 
"on-alert",  will  usually  require  no 
changes  to  the  notification  flowchart 
When  it  18  not  obvious  whether  the 
same  notification  list  would  be 
appropriate  for  a  failure  during  "sunny- 
day"  conditions  as  well  as  a  failure 


durmg  major  flood  conditions,  a 
sensitivity  analysis  should  be 
performed.  The  sensitivity  analysis 
should  vary  key  assumptions  to  identify 
their  effect  on  various  failure  scenarios 
in  order  to  select  the  most  appropriate 
failure  mode  for  developing  the  EAP 
The  recommendation  on  Page  18,  Item  4. 
lines  4-7  to  perform  sensitivity  analyses 
IS  included  for  two  primary  reasons: 

1  A  sensitivity  analysis  should  be 
performed  when  it  is  not  obvious  that 
failure  during  a  "sunny-day"  condition 
would  constitute  the  worst-case 
condibon.  For  example,  situations  occur 
where  failure  during  a  "sunny-day" 
condition  will  not  result  in  a  hazard  to 
downstream  life  and  property.  In  this 
situation,  a  failure  during  flood  flow 
conditions  should  be  investigated  to 
determine  If  notification  procedures  are 
necessary  in  the  event  of  an  emergency 
in  addition.  If  a  failure  during  a  flood 
condition  will  result  in  a  different 
notification  list  or  pnonty  of  notification 
from  that  considered  appropriate  for  a 
"sunny-day"  failure,  the  EAP  should  be 
modified  accordingly  This  condition 
often  occurs  in  sparsely  populated 
areas  A  sensitivity  analysis  is 
necessary  In  this  case  to  ensure  that  all 
structure  that  could  realistically  be 
impacted  are  included  on  the  inundation 
map  and  all  necessary  local  officals  are 
included  in  the  notification  procedures 
However,  as  Indicated  above,  in  many 
cases  only  one  failure  scenario,  whether 
It  be  a  "sunny-day"  failure  or  a  failure 
during  a  Qood  condition,  requires 
analysis  since  the  notification  list  and 
the  priority  for  notification  usually 
remains  the  same  regardless  of  the 
antecedent  condition  investigated.  In  all 
cases,  practical  considerations  should 
govern  in  conducting  dambreak 
analyses  since  the  ultimate  goal  is  do 
develop  tha  best  workable  EAP. 

2.  A  sensitivity  analysis  is  also 
necessary  when  a  Iicensee/exemptep/ 
applicant  for  license  desires  to 
demonstrate  that  a  failure  under 
foreseeable  failure  scenano  would  not 
constitute  a  harard  to  life  and/or 
property,  and  an  exemption  from  EAP 
requirements  may  be  fustified.  In 
requesting  such  an  exemption,  a 
supporting  sensitivity  analysis  is 
required. 

Page  20,  Item  4.  First  Sentence.  This 
sentence  is  revised  to  read:  **The  best 
available  maps  for  evacuation  planning 
should  be  used.  Topographic  or 
orthographic  mapping  or  street  maps 
may  prove  suitable" 

Page  21.  Appendix  D.  Item  1.  Second 
Subparagraph.  The  second  sentence  is 
revised  to  read;  "A  list  of  the  locations 
of  all  functional  copies  of  the 


notification  flow  chart  and  the  EAP 
should  be  provided  in  this  section". 

Po,^e  22.  Hem  3.  Second  Subparagraph 
line  2  The  words  "prior  to  December 
31"  are  deleted  from  the  first  sentence. 
The  test  of  the  EAP  can  be  performed 
anytime  during  the  calendar  year 

Page  22.  Item  4.  Second 
Subparagraph,  line  3  The  word 
"simulated"  is  deleted  from  this 
paragraph- 

Page  22.  Item  3.  Subparagraph  1.  line 

11  After  the  words EAP"  insert 

the  phrase  "(including  inundation 
maps)". 

Page  23.  Fifth  Subparagraph,  line  5. 
Tlie  spelling  of  "highlight"  is  corrected. 

Pa^e  23.  Appendix  E.  Item  1.  line  1. 
Insert  after  the  word  "Provide"  the 
words  "the  most  recent".  Only  the  most 
recent  documentation  should  be 
maintained  in  the  EAP.  Copies  of  the 
actual  documentation  sheets  should  be 
submited  to  the  Commission.  All  other 
copies  of  the  EAP  need  only  contain 
general  statements  pertaining  to  the 
documentation  (e.g.  a  list  of  agencies 
involved,  a  statement  that  up-to-date 
documenation  is  on  file,  a  statement  that 
necessary  coordination  meetings  have 
been  held,  etc.) 

Page  27  and  28.  the  "m"  in  the  word 
Manning's"  should  be  capitalized 
wherever  it  appears  In  the  text  of  the 
Cuidelines- 

Page  32  EAP  at  a  Government  Dam. 
The  reference  to  "pages  19  through  21" 
in  the  last  sentence  is  revised  to  read 
"pages  21  through  23."  Also,  all 
references  in  this  paragraph  to 
Elxemplee  are  deleted. 
Lois  D.  CuheH 
Acting  Secrtftary. 
|FR  Doc.  B8-^»S5t  Filed  0-lS-«8;  M6  aa] 


(Docfcat  Nos.  CPSS-730-000,  et  all 

NorttwTt  Natural  Gm  Co^  et  al.; 
NaturmI  gaa  certfflcata  filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1  Northern  Natural  Gas  Company 
Division  of  Enron  Corp. 

I  Docket  Su  CPf»-rM~OOQ] 
SepteRitxer  ft.  19Ba 

Take  notice  that  on  August  29. 1968. 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp..  (Northern).  1400 
Smith  Street.  P  O.  Box  11B8.  Houston. 
Texas  77251-1188.  filed  in  Docket  No. 
CPe&-730-000.  B  request  pursuant  to 
S  157-205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
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transport  natural  gas  on  behalf  of 
Petrofina  Gas  Pipeline  Company 
(Petrofina).  a  producer  of  natural  gas, 
under  Northern's  blanket  certificate 
issued  in  Docket  No.  CPe&^35-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  proposes  to  transport  up  to 
30.000  MMBtu/day  for  Petrofina  from 
one  (1)  point  of  receipt  in  offshore  Texas 
lo  one  (1)  delivery  point  in  offshore 
Texas.  Northern  states  that  construction 
of  facilities  would  not  be  required  to 
provide  the  proposed  service. 

Northern  further  stales  that  the 
estimated  daily  and  annual  quantities 
would  be  22.500  MMBtu  and  10.950.000 
NIMBtu  respectively,  and  that  service 
under  fi  2fl4,223|a)  commenced  June  30. 
1988.  as  reported  m  Docket  No.  ST88- 
.S091. 

Comment  date:  October  24. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  tlie  end  of  this  notice. 

Tmnkline  Gas  Company 
[Docket  No.  CPB8-71&-0001 
September  9. 1986 

Take  notice  that  on  August  26. 1988, 
Trunkline  Gas  (AppHcant).  P.O.  Box 
1642.  Houston,  Texas  77251-1642,  filed 
in  Docket  No  CP88-719-000.  a  request 
pursuant  to  §  1 57,205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  ("le  CFR  157.205)  for 
authorization  to  transport  natural  gas 
for  Tenngasco  Corporation  (Tenngasco), 
a  marketer,  under  Applicant's  blanket 
certificate  issued  in  Docket  No.  CPB6- 
586-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  transport  up  to 
100.000  Dt  equivalent  of  natural  gas  per 
day  on  an  interruptible  basis  on  behalf 
of  Tenngasco  pursuant  to  a 
transportation  agreement  dated  June  21, 
1988,  between  .Applicant  and 
Tenngasco  Applicant  states  that  the 
agreement  provides  for  Applicant  to 
receive  gas  from  vanous  existing  points 
of  receipt  on  its  system  in  lliinoiB. 
Louisiana,  offshore  Louisiana. 
Tennessee  and  Texas.  Applicant  it  is 
said,  would  then  transport  and  redeliver 
subject  gas,  less  fuel  used  and 
unaccounted  for  line  loss  to:  (1)  ANR 
Pipeline  Company  (ANR)  in  St.  Mary 
Parish.  Louisiana.  \2)  Natural  Gas 
Pipeline  Company  (NGPL)  in  Cameron 
Parish.  Louisiana,  (3)  Sabine  Pipehne 
Company  (Sabine)  in  Vermilion  Parish, 
Louisiana,  (4)  Texas  Eastern 


Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  in  Beauregard 
Pansh.  Lousisiana.  It  is  said  that  various 
local  distribution  companies  and  end- 
users  are  purchasing  the  gas. 

Applicant  further  states  that  the 
estimated  daily  and  annual  quantities 
would  be  50,000  Dt  equivalent  and 
18.250.000  Dt  equivalent  respectively, 
and  that  service  under  S  284.223(a) 
commence  on  }uly  1, 1968,  as  reported  in 
Docket  No.  ST88-5181. 

Comment  dote:  October  24. 1988,  in 
accordance  with  Standard  Paragraph  G 
al  the  end  of  this  notice. 

3.  United  Gas  Pipe  Line  Company 

(Docket  No.  Cpa8-746-O0OJ 
Sepiembor  9, 1968. 

Take  notice  that  on  August  31. 1988, 
United  Gas  Pipeline  Company  (Unitedl. 
P.O.  Box  1478.  Houston.  Texas  77251. 
filed  in  Docket  No.  CP8&-748-000  a 
request  pursuant  to  $  157.205  and 
254.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
under  the  blanket  certificate  issued  in 
Docket  No.  CP88-6-000  pursuant  to 
section  7  of  the  Naural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  lo  public 
inspection. 

United  proposes  to  transport  natural 
gas  for  Transco  Energy  Marketing 
fTEM).  United  explains  thai  service 
commenced  August  6. 1988.  under 
$  284.223(al  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST8fl-5266.  United  explains  that  the 
peak  day  quantity  would  be  99.517 
MMBtu.  the  average  daily  quantity 
would  be  99.517  MMBtu.  and  thai  the 
annual  quantity  would  be  36.323,705 
MMBtu,  United  explains  that  it  would 
receive  natural  gas  for  TEM's  account  at 
points  of  receipt  in  the  slrite  of 
Louisiana.  United  states  that  it  would 
redeliver  the  gas  for  TEM's  account  at 
an  existing  interconnection  between 
United  and  Gulf  States  Utilities 
Company  in  Iberville  Parish.  Louisiana, 
and  an  existing  interconnection  between 
United  and  Shell's  North  Terrebonne 
Gas  Processing  Plant  in  Terrebonne 
Parish.  Louisiana. 

Comment  date.  October  24. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice 

Standard  Paragraph 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385,2141  a  motion  to  inter\-ene  or 
notice  of  intervention  and  pursuant  to 


I  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205}  a 
protest  to  the  request.  If  no  protest  is 
filed  wilhin  the  lime  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrav^Ti 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lob  D.  CoBbell 
Actinfi  Secretary. 

(FR  Doc.  B&-20952  Filed  9-13-68.  8:45  ami 
BHJJNO  COOe  67U-01-M 


IDochei  No.  TO89-1-1-O00I 

Alabama-Tennessee  Natural  Gas  Co.; 
Proposed  PGA  Rate  Adjustment 

September  9, 1988. 

Take  notice  that  on  September  1, 19B8. 
Alabama-Tennessee  .Natural  Gas 
Company  (Alabama-Tennessee),  Post 
Office  Box  918.  Florence,  Alabama 
35631.  tendered  for  fihng  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1.  the  following  tariff  sheet: 

Sixth  Revised  Sheet  No.  4 

The  tanff  sheet  is  proposed  to  become 
effecUve  October  1. 1988,  Alabama- 
Tennessee  states  that  the  purpose  of  this 
filing  is  to  adjust  its  rales  to  conform  to 
the  rates  of  its  suppliers. 

Alabama-Tennessee  has  requested 
any  necessary  waivers  of  the 
Commission's  Regulations  in  order  to 
permit  the  tariff  sheets  to  become 
effective  as  proposed. 

Alabama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jurisdictional  customers  and 
affected  Stale  Regulatory  Commissions 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulaior>'  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  m  accordance  with  Rule  211 
or  Rule  214  of  the  Commission's  Rules  nf 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Al!  such  motions  or 
protests  should  be  filed  on  or  before 
September  19,  1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serxe  to  make 
proleslants  parties  to  the  proceeding. 
Any  person  wishing  lo  become  a  party 
to  the  proceeding  must  file  a  motion  lo 
intervene.  Copies  of  this  filing  are  on  file 
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with  Iha  Commiuion  and  are  available 
for  public  inspection. 
LoisaCulMU. 

Acting  Secntary. 

|FR  Dot  8»-209M  Rled  9-I3-«a;  845  am| 

BUJW)  COM  fT17-0l-ai 


[Docket  Na  RPt8-34e-O0OI 

ANH  PtpeHne  Co.;  Proposed  Ctianges 
In  FERC  Gas  Tariff 

September  9,  1963, 

Take  notice  that  A.NR  Pipeline 
Company  I'A.NR  ')  on  August  31, 19M 
tendered  for  filing  certain  tariff  sheets 
as  a  part  of  its  FERC  Gas  Tanff  Original 
Volume  No  1-^. 

A.\R  states  that  the  above  referenced 
tanff  sheets  are  being  Tiled  to  conform 
the  tanff  to  operating  and  contracting 
practices,  with  respect  to  transportation 
service  covered  by  .^.NRs  Volume  No, 
1-A  tanff,  which  experience  has  shown 
to  be  desirable  and  efficient. 

A.VR  has  requested  that  the 
Commission  accept  this  filing,  to  become 
effective  luly  14, 1988, 

A.MR  states  that  copies  of  the  Rling 
were  served  upon  all  of  its  Volume  No, 
1-A  customers  and  interested  State 
Commission, 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  fde  a  motion  to 
intervene  or  protest  with  the 
Commission.  825  North  Capitol  Street, 
NE..  Washington.  DC  20428.  in 
accordance  with  Rules  211  and  214  of 
the  Commission  s  Rules  and  Practice 
and  Procedure  (IB  CfR  385  211.  385,214! 
Protests  will  be  considered  by  the 
Commission  in  determimng  the 
appropnate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  parly  must  File  a  motion  to 
mtervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  All  such  protests 
or  motions  to  intervene  are  due  on  or 
before  September  19,  1988. 
Loii  0.  CasheU. 
A;:ttnn  Secretary 

IFR  Dot  88-20954  FUed  0-13-68:  8:45  am| 
num  cooe  nir-ot-a 


[Docket  Ho.  TAm-2-22.0001 

CMG  Transmlsilon  Corp.;  Technical 


September  9,  1988 

Pursuant  to  the  Commission  order 
which  issued  on  August  31,  1988.  a 
technical  conference  will  be  held  to 
resolve  the  issues  raised  in  the  at>ove- 
captioned  proceeding  The  conference 


will  tie  held  on  Tuesday.  October  4.  1988 
at  10:00  a.m.  in  a  room  to  be  designated 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  825  Nortti 
Capitol  Street,  NE.,  Washington,  DC 
20428. 

All  interested  persons  and  Staff  are 
pe.-mitted  to  attend. 
Lois  O.  Casball. 
Acting  Secretary. 

(FR  Doc  8a-20955  Filed  8-13-88:  S:45  amj 
BiLLMQ  ccoe  Bri7-ev« 


[Docket  No*.  RPe«-104-007:  RPB7-3O-0t5; 
CPe«-S8»-00») 

Colorado  Interstate  Gas  Co.:  Proposed 
Change*  In  FERC  Gas  Tariff 

Septembers,  19«ft 

Take  notice  that  Colorado  Interstate 
Gas  Company  ("CIG")  on  August  30. 
1988,  tendered  for  filing  proposed 
changes  in  its  FTERC  Gas  Tariff.  Original 
Volume  No,  1,  The  proposed  changes 
will  cancel  Rale  Schedules  EUS-1.  EUS- 
2.  CTI  ON-1,  and  CTI  OFF-1,  effective 
August  30,  1988,  The  proposed  EUS  rale 
schedule  cancellations  correspond  to  the 
supersession  of  the  EUS  rate  schedules 
by  the  CTI  rate  schedules  as  authorized 
by  die  Conumssiun  s  Order  Lssued  June 
30. 1966,  in  Docket  No.  RP86-104-000. 
Further,  the  GTI  rate  schedule 
cancellations  correspond  to  the 
supersession  of  the  GTI  rate  schedules 
in  Onginal  Volume  No  1.  of  CIG's  FERC 
Gas  Tariff  by  the  GTI  rate  schedules  in 
Onginal  Volume  No.  1-A  of  CIGs  FERC 
Gas  Tariff,  as  authorized  by  the 
Commission's  Order  issued  September 
29,  1986.  in  Docket  No  RPS6-104-001. 

Copies  of  this  filing  have  been  served 
on  the  holders  of  CIG's  FERC  Ges  Tariff, 
Onginal  Volume  No,  1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  lo 
intervene  or  protest  with  the  Federal 
Fjiergy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC.  20428.  in  accordance  with 
S3  .385.214  and;ta5.2U  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  19.  1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
itppropnate  action  to  be  taken,  but  will 
not  serve  to  make  Ihe  protestants 
parties  lo  the  proceeding.  Any  person 
wishing  lo  become  a  pany  must  file  a 
motion  to  intervene  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 


availdble  for  public  inspection  in  the 

pjbiic  Reference  Room 

l^ls  D  Cashell. 

A  ctini;  Stfcrelar}- 

|FR  [)oc  88-20956  Filed  9-lJ-«8;  8:45  am] 

eiuiNO  cooc  sri7-ot-ii 


[Docket  No  T1I89-1-28-0011 

Natural  Qaa  PIpeNne  Co.  o)  America; 
Propoaed  Changes  In  FERC  Gas  Tariff 

S^fpltrabera  liwfl 

Take  notice  that  on  August  31. 1988. 
Natural  Gas  Pipeline  Company  of 
Amenca  (Natural)  tendered  for  filing  as 
part  of  lis  FERC  Gas  Tariff  the  below 
listed  tariff  sheets  lo  be  effective  1, 1988 

First  Revised  Substitute  Seventy-fifth 
Revised  Sheet  No.  5 

First  Revised  Substitute  Fortieth 
Revised  Sheet  No,  5A 

Natural  stales  that  the  purpose  of  the 
filing  is  lo  revise  the  Tanff  Sheet  Nob.  5 
and  5A  which  were  submitted  on  August 
29. 1988  at  Docket  Nos.  TM89-1-26  and 
RP88-209-014  to  implement  the  Annual 
Charges  AdiustmenI  |ACA)  charge 
necessary  for  Natural  to  recover  from  its 
customers  annual  charges  assessed  it  by 
the  Commission  pursuant  to  Part  382  of 
Ihe  Commission's  Regulations.  The  sole 
purpose  of  these  sheets  is  lo  reflect 
Natural's  interim  PGA  adfuslment  filed 
on  August  31, 1988  lo  be  effective 
September  1, 1988. 

Natural  requested  waiver  of  the 
Commission's  Regulations  to  Ihe  extent 
necessary  to  permit  the  tariff  sheets  10 
become  effective  October  1. 1988. 

A  copy  of  the  filing  is  being  mailed  to 
Natural's  jurisdictional  customers  and 
interested  slate  regulatory  abencies. 

Any  person  desiring  to  be  heard  or  lo 
protest  said  filing  should  file  a  motion  lo 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Slreet,  NF-.  Washington. 
DC  20426.  in  accordance  with  li  385.214 
and  38SJ211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  for 
protests  must  be  filed  on  or  before  Sept 
19.  1988.  fVolesIs  will  be  considered  by 
the  Commission  m  determining  Ihe 
appropnate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
Ihe  pr^,>ceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inlervene.  Copies  of  this  iiling  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  public 
reference  room. 
Lois  O.  Caluell. 
Acttittt  secretary' 

|FR  Doc  JI8-20S57  Filed  »-13-a8:  8:45  am) 
BiLLiMO  COOC  trir-oi-it 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPP-00i73;  FRL-3446-7] 

State-FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG)  Working 
Committees;  Open  Meetings 

AGENCY:  Environmental  Prelection 
Agency  (EPA). 
action:  Notice. 

summary:  There  will  be  a  2-day  meeting 
of  the  Working  Committee  on 
Registration  and  Classification  of  the 
State-FIFRA  Issues  research  and 
Evaluation  Croup  (SFIREG)  and  a  2-dov 
meeting  of  the  SFIREG  Working 
Committee  on  Enforcement  and 
Certification  to  discuss  various  aspects 
of  pesticides.  The  meetings  will  be  open 
to  the  public. 

DATES:  The  Working  Committee  on 
Registration  and  Classification  wdl  meet 
on  Tuesday  and  Wednesday.  October  4 
and  5, 1988.  and  the  Working  Committee 
on  Enforcement  and  Certification  will 
meet  on  Thursday  and  Fnday.  October  6 
and  7. 1988.  The  meetings  of  both 
commitless  will  start  at  SJO  a.m.  each 
day. 

ADORtSS:  The  meetings  wiU  be  held  at: 
Holiday  Inn  Crown  Plaza.  6th  and 
Seneca.  SeatlJe.  WA 

FOB  FURTHER  INFORMATION  CONTACT  By 

mail: 

Philip  H,  Gray.  |r..  Office  of  Pesticide 
Programs  ('TS-76eC).  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington.  DC  20460, 

Office  location  and  telephone  number 
Rm.  1115.  Crystal  Mall  No  2,  1921 
l(?fferson  Davis  Hiahwav  Arlington, 
VA,  (7031-557-7096. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  of  the  Working  Committee  on 
Registration  and  Classification  will  be 
concerned  with  the  following  topics: 

1.  Status  reports  on  and  discussion  of 
the  following:  termitidde  labeling:  minor 
uses  of  pesticides:  effects  on  labeling  of 
groundwater  protection  rule:  strychnine/ 
1080  data  generation  and  labeling:  Label 
Improvement  F*rogram  lUP)  contractor's 
report;  proposed  three  tiered  Restricted 
Use  Pesticide  (RUP)  system,  and  impact 
of  proposed  changes  on  States:  need  for 
definitive  policy  on  labeling  and  timing 
of  RUPs,  together  with  need  for 
enforcement  policy  relating  thereto; 
implemention  of  regulations  in  so-called 
Maxi-Package  (40  CFR  152.46)  as  it 
applies  to  labeling:  inerts  policy; 
enforcement  of  chemigation  labeling; 
need  for  uniform  approach  lo 
registration  by  EPA  for  non-traditional 
pesticides,  e.g,  Biosafe;  EPA's  section 
24(c)  survey,  other  section  24(c)  issues. 


2.  Other  topics  as  appropriate 

The  meeting  of  the  Working 
Committee  on  Enforcement  and 
Certification  will  be  concerned  with  the 
following  topics: 

1.  Status  reports  on  and  discussion  of 
the  following:  farm  worker  protection; 
minor  uses  of  pesticides:  groundwater 
protection;  laboratory  equipment 
replacement:  inspector  training  needs; 
coordination  among  the  Stales  on 
market  place  sampling:  uniform 
reporting;  chemigation  enforcement 
strategy;  analytical  methods  for  new 
pesticides:  national  pesticide  applicator 
training  workshop:  enforcement  special 
projects;  dinoscb  disposal:  40  CFR  Part 
171  regulations:  evaluation  of  private 
applicator  training:  revitalization  of  field 
training  programs  pending 
recertification:  and  other  certification 
and  training  issues. 

2.  Other  topics  as  appropriate. 
Dated  S.'ptember  1.  1988, 

Douglas  O.  Campt, 

Director  Office  of  Pesticide  Pnjgrams. 

|FR  Doc.  88-2(J904  Filed  9-13-88: 8:45  amj 
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I OPP-S08S0;  FRL-344e-«  I 

Issuance  of  Experimental  Use  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  granted 
experimental  use  permits  to  the 
fallowing  applicants.  These  permits  are 
in  accordance  with,  and  subject  to.  the 
provisions  of  40  CFR  Part  172.  which 
defines  EPA  procedures  with  respect  to 
the  use  of  pesticides  for  experimental 
pu,"poses, 

for  further  information  contact 
By  mail:  Registration  Division  (TS- 
767C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
St..  SW„  Washington.  DC  20460. 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 
telephone  number  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway.  Arlington.  VA. 
supplementary  information:  EPA  has 
issued  the  following  experimental  use 
permits. 

7e^-EUP-24.  Issuance.  BASF 
Corporation,  Agricultural  Chemicals 
Group,  100  Cherry  Hill  Road. 
Parsippany.  ,N)  07054.  This  experimental 
use  permit  allows  the  use  of  24.8  pounds 
of  the  growth  regulator  N.N- 
dimethylpipendinium  chloride  on  120 
acres  of  grapes  to  enhance  fruit  set  and 


yield.  The  program  is  authorized  only  in 
the  States  of  Michigan,  New  York,  Ohio, 
and  Peimsylvania.  The  experimental  use 
permit  is  effective  from  June  3, 1968  to 
June  30, 1989.  Temporary  tolerances  for 
residues  of  the  active  ingredient  in  or  on 
grapes,  raisins,  raisin  waste,  and 
pomace  (wet  and  dry)  have  been 
established.  (Robert  Taylor.  PM  25.  Rm. 
243,  CMCZ,  (703-557-1800)1 

239-EUP-lU.  Issuance.  Chevron 
Chemical  Company,  P  O.  Box  4010. 
Richmond.  CA  94804  This  experimental 
use  permit  allows  tbe  use  of  17.100 
pounds  of  the  insecticide  acephate  on 
2.2.'iO  acres  of  cotton  lo  evaluate  its 
compatibility  wTth  another  registered 
cotton  insecticide.  The  program  is 
authorized  only  in  the  State  of 
Mississippi.  The  experimental  use 
permit  is  effective  from  [uiy  20.  1988  to 
July  20. 1989,  A  permanent  tolerance  for 
residues  of  the  active  ingredient  in  or  on 
cotton-seed  has  been  established  140 
CFR  180,.10e|l.  (William  Miller.  PM  16. 
Rm.  211.  C.M=2.  (-03-557-2600) 

464-EUP-ar  Renewal  Dow  Chemical 
Company.  Agncullural  Products 
Department.  9008  Building.  P  O.  £kix 
1706.  Midland.  MI  48640.  This 
experimental  use  permit  allows  the  use 
of  31 .500  pounds  1  ov  er  2  years )  of  the 
herbicide  3.5.6- tnchloro-2- 
pyndinyloxyacetic  acid  on  1,053  acres  of 
ditch  banks,  ponds,  and  lakes  to 
evaluate  the  control  of  weeds.  The 
program  is  authonzed  only  in  the  States 
of  Alabama.  California,  Connecticut 
Florida,  Georgia.  Idaho,  Indiana, 
Louisiana.  Michigan.  Minnesota.  New 
[ersey.  Ohio,  North  Carolina,  Texas. 
Washington,  and  Wisconsin.  The 
experimental  use  permit  was  previously 
effective  from  June  24.  1986  to  June  24, 
1988:  the  permit  is  now  effective  from 
July  11, 1988  to  |uly  11, 1990,  Temporary 
tolerances  for  residues  of  the  active 
ingredient  in  or  on  fish  and  shellfish 
have  been  established.  [Robert  Taylor. 
PM  25,  Rm.  243,  CM-=2,  (703-537-1800)) 

464-EUP-08.  Issuance.  Dow  Clhemical 
Company.  Agricultural  Products 
Department  9008  Building.  P.O.  Box 
1706,  Midland.  Ml  48640.  This 
experimental  use  permit  allows  the  use 
of  3.000  pounds  of  Ihe  herbicide  3.5.6- 
trich!oro-2-pyridinyIoxyacetic  acid  on 
4.(XX)  acres  of  rice  to  evaluate  the 
control  of  weeds.  The  expenraental  use 
permit  is  effective  from  July  11,  1988  to 
July  11. 1990.  A  temporary  tolerance  for 
residues  of  the  active  ingredient  in  or  on 
rice  (grain  and  straw)  has  t>een 
established.  (Robert  Taylor,  PM  25.  Rm. 
243,  CM»2,  (703-557-180011 

352-EUP-14S  Issuance.  E.I.  duPonI  de 
Nemours  ft  Company.  Agricultural 
Products  Department.  Walkers  Mill 
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Building,  Barley  Mill  Plaza.  Wilmington. 
DE 19698.  This  experimental  use  permit 
allows  the  use  of  30.06  pounds  (over  2 
yeart)  of  the  herbicide  methyl  3-([i[(4- 
metfaoxy-&-methyl-l,3.5-tn8zin-2- 
yl)amino]  carbon|aminoJ9uIfonly]-2- 
thiophenecarboxylate  on  7.700  acres  of 
soybeans  to  evaluate  the  control  of 
various  weeds.  The  program  is 
authorized  only  in  the  States  of  Illinois. 
Indiana,  Iowa.  Kansas.  Kentucky. 
Maryland.  Michigan.  Minnesota, 
Missouri.  Nebraska,  Ohio,  Pennsylvania. 
South  Dakota.  Tennessee.  Virginia. 
West  Virginia,  and  Wisconsin.  The 
experimental  use  permit  is  effective 
from  June  21.  1988  to  June  21. 1990.  A 
temporary  tolerance  for  residues  of  the 
active  ingredient  in  or  on  soybeans  has 
been  established.  (Robert  Taylor.  PM  25, 
Rm.  243.  CM  »  2.  (703-^57-1800)) 

279-EUP-105.  Extension.  FMC 
Corporation.  Agricultural  Chemical 
Group,  2000  Market  St..  Philadelphia.  PA 
19103.  This  experimental  use  permit 
allows  the  use  of  3,168  pounds  of  the 
insect!  cide/miticide 
cyclopropanecarboxylale  acid.  3-(2' 
chloro-3.3-trifluoro-l-propenyl)-2,2- 
dimethly-(2-methyl[l.l'biphenyl-3-yl) 
methyl  ester  on  9.900  acres  of  field  com 
to  evaluate  the  control  of  various 
insects.  The  program  is  authorized  only 
in  the  States  of  Cahfomia.  Colorado. 
Deleware,  Hawaii.  Illinois,  Indiana, 
Iowa,  Kansas.  Kentucky.  Lousiana. 
Maryland.  Missouri.  Nebraska,  New 
Mexico,  New  York,  North  Carolina. 
Ohio.  Oklahoma,  Pennsylvania.  South 
Dakota.  Tennessee,  Texas,  and  Virginia. 
The  experimental  use  permit  is  effective 
from  luly  10. 1988  to  July  10. 1989.  A 
temporary  tolerance  for  residues  of  the 
active  mgredient  in  or  on  field  com  has 
been  established.  (George  LaRocca.  PM 
15.  Rm.  204.  CM  «  2.  (703-557-2400)) 

279-EUP-106,  Extension.  FMC 
Corporation.  Agricultural  Chemical 
Group.  2000  Market  St..  Philadelphia.  PA 
19103.  This  experimental  use  permit 
allows  the  use  of  160  pounds  of  the 
insecticide /mi  ticide 
cyclopropanecarboxylale  acid.  3-(2- 
chloro-3,3-trifluoro-l-propenyl)-2,2- 
dimethyl-(2-methylll.l'bipheyll-3-yl) 
methyl  ester  on  200  acres  of  walnuts  to 
evaluate  the  control  of  various  insects. 
The  program  is  authorized  only  in  the 
Stales  of  California  and  Oregon.  The 
experimental  use  permit  is  effective 
from  JiJy  10. 1988  to  July  10. 1989.  A 
temporary  tolerance  for  residues  of  the 
active  ingredient  in  or  on  walnuts  has 
been  established.  (George  LaRocca.  PM 
15,  Rm.  204.  CM  »  2,  (703-557-2400)) 

279-EUP-llO.  Renewal.  FMC 
Corporation,  Agricultural  Chemical 
Group.  2000  Market  St..  Philadelphia,  PA 


19103-  This  expenmental  use  permit 
allows  the  use  of  364  pounds  of  the 
insecticide/miticide 
cyclopropanecarboxylate  acid.  3(2 
chloro-3-3-trifluoro-l-propenyl)-2.2- 
dJmethyl-(2-methyl|methyl(l.rbiphenyl| 
3yl)  metyl  ester  on  455  acres  of 
strawberries  to  evaluate  the  control  of 
various  insects.  The  program  is 
auihonzed  only  in  the  Stales  of 
Califumia.  Florida,  Indiana,  Lousiana, 
Michigan.  New  Hampshire.  New  |ersey. 
.New  York,  North  Carolina.  Ohio. 
Oregon.  Pennsylvania.  Texas,  and 
Washington.  The  experimental  use 
permit  is  effective  from  )uly  10,  1968  to 
July  10. 1989.  A  temporary  tolerance  for 
residues  of  the  active  ingredient  m  or  on 
strawberries  has  been  established. 
(George  URocca.  PM  15.  Rm.  204.  (703- 
557-24001) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquiries  concerning  these  permits 
should  be  directed  lo  the  persuns  cited 
above.  It  is  suggested  thai  interested 
persons  call  before  visiting  the  FJ^A 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  a.m.  lo  4  p.m..  Monday 
through  Friday,  excluding  legal  holidays. 

Authority:  7  US  C  116c 

Ddted:  Sepiemberl,  19B8 
Edwin  F-  Tmsworth, 

Acting  Director.  Registration  Divition,  Office 
of  Pesticide  Programs. 
(FT*  Doc-  8B-20905  Filed  9-13-88;  8-45  am] 
BiixMQ  CODE  wtasa-M 

IOPP-160786;  FRL-3444-31 
Em«rg«ncy  Exemptions 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUinfARV:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  the  19  States  listed  below  and  a 
cnsis  exemption  initiated  by  the 
Minnesota  Department  of  Agriculture. 
These  exemptions,  issued  during  the 
month  of  June,  are  subject  to  application 
and  timing  restnctions  and  reporting 
requirements  designed  to  protect  the 
environment  to  the  maximum  extent 
possible.  Also  listed  are  10  denials  from 
EPA  of  requests  for  specific  exemptions 
from  the  Alabama.  Delaware,  Illinois. 
Maryland.  Michigan,  New  Hampshire. 
Pennsylvania,  and  West  Virginia 
Departments  of  Agriculture.  New  jersey 
Department  of  Environmental 
Protection,  and  the  Virginia  Department 
of  Agriculture  and  Consumer  Services. 
Information  on  these  restrictions  Is 


available  from  the  contact  persons  in 
EI»A  Usted  below 
OATVC:  See  each  specific  or  cnsis 
exemption  for  its  effective  date. 

FOfl  rUHTHCR  INFORHATIOM  COMTACT: 

See  each  emergency  exemption  for  the 
name  of  the  contact  person.  The 
following  information  applies  to  all 
contact  persons:  By  mail: 
Registration  Division  (TS-7e7C).  Office 

of  Pesticide  Programs,  Environmental 

Protection  Agency.  401  M  St..  SW., 

Washington.  DC  20460. 
Office  location  and  telephone  number 

Rm.  716.  CM»2. 1921  Jefferson  Davis 

Highway,  Arlington.  VA.  (703-557- 

1806). 
SUPPLEMEfrrARY  iNfOAMATiOH:  EPA  has 
granted  specific  exemptions  to  the: 

1  Alabama  Department  of  Agriculture 
and  Industries  for  the  use  of  anilazine 
and  cupnc  hydroxide  on  watercress  lo 
control  cercospora  leaf  spot;  June  3, 
1988.  to  October  31. 1968  (lim 
Tompkins) 

2.  Arizona  Commission  of  Agnculture 
and  Horticulture  for  the  use  of  sulfur 
dioxide  on  table  grapes  to  control  gray 
moid  and  bunch  rot;  June  6. 1988.  lo  July 
31 19B8.  (Libby  Pemberton) 

3.  Arizona  Commission  of  Agriculture 
and  Horticulture  for  the  use  of 
triadimefon  on  tomatoes  to  control 
powdery  mildew:  June  16,  1988.  lo  July 

31.1988.  (Jim  Tompkins) 

4.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
propiconazole  (Till)  on  sweet  com  to 
control  Puccmia  sorghji  and  Puccinia 
polyaora;  June  28. 1988.  to  January  1. 
1969.  Florida  had  initiated  a  cnsis 
exemption  for  this  use.  (Jim  Tompkins) 

5.  Georgia  Department  of  Agriculture 
for  the  use  of  sodium  chlorate  on 
southern  peas  and  lima  beans  as  a 
desiccant  defuliant;  |une  30. 1988.  lo 
November  15, 1988.  (Robert  Forrest) 

6.  Idaho  Department  6f  Agriculture  for 
the  use  of  imazalil  on  sweet  com  seed  to 
contrul  dieback  syndrome  caused  by 
seedling  diseases;  June  3. 1988,  lo  April 

15. 1989.  (Gene  Asbury) 

7.  Illinois  Department  of  Agriculture 
for  the  use  of  sethoxydim  on  snap  beans 
lo  control  Johnson  grass;  June  6, 1988.  to 
August  15. 1988.  (Robert  Forrest) 

8.  Maryland  Department  of 
Agriculture  for  the  use  of  anilazine  on 
watercress  to  control  Cercospora  leaf 
spot;  lune  3. 1988.  to  October  31. 1988- 
(Jim  Tompkins) 

9.  Michigan  Department  of  Agriculture 
for  the  use  of  fluazifop-butyl  on  lettuce 
and  celery  to  control  post-emergent 
grassy  weeds;  June  3. 1968.  to  September 
1. 1988.  (Ubby  Pemberton) 
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10.  Montana  Department  of 
Agnculture  for  the  use  of  fiuvalinate  on 
alfalfa  grown  for  seed  to  control 
grasshoppers,  alfalfa  aphids.  and  lygus 
bugs;  )une  15.  1988.  to  August  31. 1988 
(Gene  Asbury) 

11.  Nebraska  Department  of 
Agriculture  for  the  use  of  sethoxydim  on 
field  com  to  confrol  weeds;  June  3. 1988. 
to  July  31.  1988.  (Robert  Forrest) 

12.  New  York  Department  of 
Environmental  Conservation  for  the  use 
of  vinclozolm  on  snap  beans  to  control 
gray  mold  (Botrytis  cinerea);  June  1. 
1988.  to  September  15.  1988.  (Gene 
Asbury) 

13.  New  York  Department  of 
Environmental  Conservation  for  the  use 
of  metolachlor  on  cabbage 
(l.ansplanted)  to  control  yellow 
nutsedge  and  hairy  galinsaga.  June  28. 
1988,  to  October  31. 1968.  Solicitation  of 
public  comment  was  pubished  in  the 
Federal  Register  of  June  1. 1986  (53  FR 
20011 1,  no  comments  were  received.  This 
exemption  was  granted  because  an 
emergency  siluaUon  appears  to  exist, 
There  are  no  registered  alternative 
herbicides  which  will  provide  adequate 
control.  A  significant  economic  loss  is 
likely  lo  occur  without  the  use  of 
metolachlor.  A  tolerance  petition  from 
IR-4  for  this  use  has  been  received.  [Jim 
Tompkins) 

14.  Ohio  Department  of  Agriculture  for 
the  use  of  chloramben  on  lettuce  and 
endive/escarole  [seed  or  transplant  use) 
to  control  livid  amaranth  weed;  June  23, 
1988.  to  September  30. 1988.  (Gene 
Asbury) 

15-  Ohio  Department  of  Agriculture  for 
the  use  of  fenamiphos  on  blueberries  lo 
control  nemalodes:  June  15,  1988.  to  June 
15. 1989.  (Ubby  Pemberton) 

16.  Oklahoma  Department  of 
Agriculture  for  the  use  of  DCNA 
(Botran)  on  peanuts  to  control 
Sclprotinia;  lune  29.  1988.  to  October  30, 
1988.  (Jim  To.npkins) 

17.  Oregon  Department  of  Agnculture 
for  the  use  of  vinclozolin  on  snap  beans 
to  control  gray  mold  and  while  mold: 
lune  1.  1988.  to  September  30,  1988. 
(Gene  Asbury) 

18.  Oregon  Department  of  Agriculture 
for  Ihe  use  of  glyphosate  on  wheal  to 
control  common  rye:  June  3. 1968,  to  July 
1.1988.  (Donald  Stubbs) 

19.  Oregon  Department  of  Agriculture 
for  the  use  of  tridiphane  on  sweet  com 
to  control  wild  proso  millet;  June  13, 
1988.  lo  July  21.  1988.  (Robert  Forrest) 

20.  Pennsylvania  Department  of 
Agriculture  for  the  use  of  anilazine  and 
cupric  hydroxide  on  watercress  to 
control  Cercospora  leaf  spot;  June  3, 
1968.  to  October  31.  1966.  (Jim 
Tompkins) 


21 .  Texas  Department  of  Agnculture 
for  Ihe  use  of  DCNA  (Botran)  on  peanuts 
to  control  Sclerotinia;  June  29. 1988.  lo 
October  30. 1988.  (Jim  Tompkins) 

22.  Utah  Department  of  Agnculture  for 
the  use  carbaryl  on  barley  lo  control 
cereal  leaf  beetles;  June  13. 1966.  to 
September  30. 1988.  {Robert  Forrest) 

23.  Washington  Department  of 
Agriculture  for  the  use  of  fenvalerate  on 
cranberries  to  control  this  black  vine 
weevil;  June  15.  1988.  to  August  30,  1988. 
(Gene  Asbury) 

24-  Washington  Department  of 
Agriculture  for  the  use  of  vinclozalin  on 
snap  beans  lo  control  gray  mold  and 
white  mold;  June  1. 1988.  to  September 
30. 1986.  (Gene  Asbury) 

25  West  Virginia  Department  of 
Agnculture  for  the  use  of  anilazine  and 
cupric  hydroxide  on  watercress  lo 
control  Cercospora.  June  3. 1988,  to 
October  31. 1988.  (Jim  Tompkins) 

26.  Wisconsin  Department  of 
Agriculture.  Trade,  and  Consumer 
Protection  for  the  use  of  vinclozolin  on 
snap  beans  to  control  white  mold  June 
1.  1988.  lo  September  30.  1988.  (Gene 
Asbury) 

27.  Wisconsin  Department  of 
Agnculture,  Trade,  and  Consumer 
Protection  for  the  use  of  carboxin  (Pro- 
Gro)  on  onion  seedlings  to  control  onion 
smut  disease;  June  15, 1988,  to  May  31. 
1989,  (Gene  Asbury) 

A  crisis  exemption  was  initiated  by 
the  Minnesota  Department  of 
Agriculture  on  June  2. 1988.  for  the  use  of 
sethoxydim  on  lupines  to  control 
quackgrass,  vrAd  proso  millet,  and 
volunteer  com.  This  program  has  ended. 
(Robert  Forrest) 

EPA  has  denied  requests  from  the 
Alabama.  Delaware.  Illinois,  Mar>'land. 
Michigan.  New  Hampshire. 
Pennsylvania,  and  West  Virginia 
Departments  of  Agriculture.  New  Jersey 
Department  of  Environmental 
Protection,  and  the  Virginia  Department 
of  Agriculture  and  Consumer  Services 
for  the  use  of  hexythiazox  on  apples  to 
control  European  red  mites  and  to 
control  both  European  red  miles  and 
two-spotted  miles  in  New  Hampshire. 
Notices  of  receipt  of  these  specific 
exemptions  for  Delaware  and  New 
Jersey  were  published  in  the  Federal 
Registers  of  March  30. 1988  (53  FR  10287] 
and  Apnl  6.  1966  (53  FR  11338), 
respectively.  The  Agency  has  denied 
requests  from  these  10  Stales  because  of 
toxicological  concerns  and  unresolved 
questions  about  residue  chemistry  data 
submitted  to  support  Ihe  tolerances  for 
this  chemical.  At  this  time  the  lack  of 
analytical  methodolog)'  and  residue 
data  for  secondary  residues  preclude 
estimation  and  enforcement  of  the 
probable  residues  of  hexythiazox  and  its 


metabolites  in  milk.  meat,  and  meat 
byproducts.  The  risks  to  applicators  as 
well  as  to  the  public  from  dietary 
exposure  from  the  proposed  use.  are 
currently  calculated  as  unacceptable. 
fUbby  Pemberton) 

Authority:  7  U.S.C  136 

Dated:  August  29. 1988 
Douglaf.  D.  Campt, 

Director.  O^ice  of  Pesticide  Pro^xxoa. 
jFR  Doc  88-20509  Filed  9-13-68:  8:45  am] 
BIUJNOCOOC  «S«»>SO-« 


IPP  563Z3S.  SG3238  AND  SG3769/T573; 
FRL-3446-5) 

Blphenthrtn;  Establishment  of 
Temporary  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnoM:  Notice. 

SUMftlAltV:  EPA  has  established 
temporary  tolerances  for  residues  of  the 
insecticide  biphenthrin  in  or  on  certain 
raw  agncultural  commodities.  These 
temporary  tolerances  were  requested  by 
FMC  Corporation. 
DATC'  These  temporary  tolerances 
expire  July  10,  1989  (PP  5G3235  and 
5G3238)  and  July  27,  1989  {5G3289). 
FOR  FUfrTHER  INFORMATION  CONTACT 

By  mail:  George  LaRocca.  Product 
Manager  (PMl  15,  Registration 
Division  fTS~767C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St.,  SW..  Washington. 
DC  20460. 

Office  location  and  telephone  number 
Rm.  204.  CM«2,  1921  Jefferson  Da\^8 
Highway.  Arlington,  VA.  (703)  557- 
2400. 

SUPPLEMENTARY  INFORMATION:  FMC 

Corp..  Agncultural  Chemicals  Group. 
2000  Market  St..  Philadelphia.  PA  19103. 
has  requested  in  pesticide  petitions  (PP) 
5G3235.  5G3238.  and  5G3289  the 
establishment  of  temporary  tolerances 
for  residues  of  the  insecticide 
biphenthrin  (cyclopropanecarboxylic 
acid.  3-(2-chloro-3.3-tnnuoro-l- 
propenyl)-2,2-dimethyl-2-melhyl  (1.1'- 
biphenyI]-3-yl  methyl  ester)  in  or  on  the 
raw  agricultural  commodities  field  com 
gram  at  0.05  part  per  million  (ppm);  field 
com  silage  at  2.0  ppm;  field  com  fodder 
at  4.0  ppm:  meat  of  horses,  hogs,  and 
cattle  at  0.1  ppm;  meat  byproducts  al  0.3 
ppm;  fat  at  0-5  ppm.  milk  al  0.03  ppm  (PP 
5G3235):  walnuts  at  0.05  ppm  (PP 
5G3238):  and  strawberries  at  1.0  ppm  [PP 
5G3289}.  These  temporary  tolerances 
will  permit  the  marketing  of  the  above 
raw  agricultural  commodities  when 
treated  in  accordance  with  the 
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provisions  of  the  experimental  use 
permits  279-EUP-lOS.  279-EUP-106.  and 
279-EUP-llO,  respecUvely.  which  are 
being  igsued  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  fFIFRA)  as  amended  (Pub.  L  95-396. 
92  Stat,  819;  7  US.C.  136). 

The  scientific  data  reported  and  other 
relevant  tndtenal  were  evaluated,  and  it 
was  determined  that  estabhshment  of 
these  temporary  tolerances  will  protect 
the  public  health.  Therefore,  these 
temporary  tolerances  have  been 
established  on  the  condition  that  the 
pesticide  be  used  in  accordance  with  the 
expenmenlal  use  permita  and  with  the 
following  provisions: 

1.  The  total  amount  of  the  active 
lofiredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permits. 

Z.  FMC  Corporation  must  immediately 
notify  the  EPA  of  any  findings  from  the 
experimental  use  that  have  a  beanng  on 
safety.  The  company  must  also  keep 
records  of  production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

The  tolerances  for  field  com  grain  at 
0.05  ppm;  field  com  silage  at  ZJQ  ppm; 
field  com  fodder  at  4.0  ppm;  meat  of 
horses,  bogs,  and  cattle  at  01  ppm;  meat 
by-producta  at  0.3  ppm;  fat  at  0.5  ppm; 
milk  at  0.03  ppm:  and  walnuts  at  0.05 
ppm  expire  July  10. 1989.  The  tolerance 
for  strawberries  at  1.0  ppm  expires  July 
27,  1989.  Residues  not  m  excess  of  these 
amounts  remaining  in  or  on  the  above 
raw  agricultural  commodities  after  these 
expiration  dates  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of.  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permita  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  expenmental  use  permits 
are  revoked  or  if  any  experience  with  or 
scienufic  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Oder  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibihty  Act  (Pub.  L  96- 
354.  94  StaL  1164.  5  US.C.  601-6121.  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  eniiiies.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 19dl  (46 
FR  24950). 


Authority:  Z\  U  S.C.  Mea(J). 

Odtad;  September  Z.  196B. 
Edwin  F-Tl— worth. 

.'\c:sng  Director.  Renigtrauon  Division.  Office 
ofPvsUcide  Programa. 
jFR  Doc  BtS~20e98  Filed  9-13-88;  0:45  ami 
BHJJMa  CODC  MSI  M  II 

IPP  7G3469/TS7S;  FRL-344fr-4) 

EJ.  du  Pont  d*  Nemours  and  Co^  Inc^ 
Estebflshment  of  Temporary 
Tolerarwea 

aqoicy:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMART:  EPA  has  established 
temporary  tolerances  for  r»»sidue8  of  the 
pesticide  (/T7/?s*5-f4-chlorophenyl-N- 
cyciohexyi-4-methyl-2-oxothia2olidfne- 
3-carboxamide)  in  or  on  certain  raw 
agricultural  commodities.  These 
temporary  tolerances  were  requested  by 
El.  du  Pont  de  Nemours  and  Co,.  Inc. 
DATE:  These  temporary  tolerances 
expire  July  31.  1989. 
FOfl  FURTHER  INFORMATION  CONTACT: 

By  mail:  George  UiRocca,  f*r'jduct 
Manager  (PM)  15.  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington. 
00  20460. 

Office  location  and  telephone  number 
Rm.  204.  CM#2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA,  (703)  557- 
2400. 

SUPPl£UEHTARV  INFORMATION:  E.I.  du 

Pont  de  Nemours  and  C'u,,  Inc. 
.Agncultural  Products  Dept..  Walkers' 
Mill  Building.  Barley  MtU  Plaza, 
Wilmington.  DE  19898.  has  requested  in 
pesticide  petition  (PP)  7G3469  ihe 
establishment  of  temporary  tolerances 
for  residues  of  the  pesticide  tran3-b-(4- 
chlorophenyl-N-cyclohexyl-4-methyl-2- 
oxothia2olidine-3-carboxamide]  m  or  on 
the  raw  agricultural  commodities  fresh 
market  grapes  at  2.0  parts  per  million 
(ppm],  and  fresh  market  citrus  fruits  at 
0,5  ppm.  These  temporary  tolerances 
will  permit  the  marketing  of  the  abnve 
raw  agricultural  commodities  when 
treated  m  accordance  with  the 
provisions  of  the  expenmental  use 
permit  352-EUP-13fl.  which  is  being 
issued  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenlicide  Act  (FIFRA) 
as  amended  (Pub.  L  95-396.  92  StaL  819: 

r  u,s  c.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerances  will  protect  Ihe 
public  health.  Therefore,  the  temporary 
tolerances  have  been  established  on  the 


condition  that  the  pesticide  be  used  in 
accordance  with  t)ie  experimental  use 
pormit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit, 

2:  E.I.  du  Pont  de  Nemours  and  Co., 
Inc..  must  immediately  notify  the  EPA  of 
any  findings  from  the  experimental  use 
that  have  a  bearing  on  safety  The 
company  must  also  keep  records  of 
production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administrarion. 

These  tolerances  expire  |uly  31.  1989. 
Residues  not  tn  excess  of  these  amounts 
remaining  in  or  on  the  raw  agricultural 
commodities  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  (he 
term  of.  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerances.  These 
tolerances  may  be  revoked  if  the 
experimental  use  permit  Is  revoked  or  if 
any  experience  with  or  scientific  data 
on  this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health 

T^e  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat  1164.  5  U.S  C.  601-612).  the 
Admmistralor  hits  determmed  that 
regulations  establishing  new  tolerances 
or  raisin;?  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  tti  this  effect  was  published  in 
the  Federal  Regialer  uf  May  4.  1981  [46 
FR  24950). 

.Authority:  (Z1  U.&C.  346a(i)). 

Drt'fd.  September  1.  I*»e8 
Bdwin  F  Tinsworlh. 

Actws  Diwctor.  Registralion  Division.  Office 
<if  Pentiride  Programs. 
|FR  Doc  88-20902  Filed  »-l^-8a;  8  45  am) 

BIUMOCODC  UWKSft^l 


[PP  »G3602/T572;  FRL-3445-8] 

EJ.  Dupont  de  Nemours  and  Co.; 
EatabHthment  of  Temporary 
Toterance 

AOENCV:  Environmental  Protection 
Agency  (EPA|. 
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ACTKNi:  Notice. 


summary:  EPA  has  established  a 
temporary  tolerance  for  reiidues  of  the 
herbicide  methyl-3-[(4-melhox>'-6- 
melhyl-1.3,5-tnazin-2- 
yl)aminolcarbonyl]aminoi8ulfonyll-2- 
Ihiophenecarboxylate  in  or  on  the  raw 
agricultural  commodity  soybeans  at  0.1 
part  per  million. 

date:  This  temporary  tolerance  expires 
]v.ne  21.  1990. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail  Robert  Taylor.  Product 
ManaRer  (PM)  25,  Registration 
Division  iTS-767C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington. 
DC  20460. 
Office  location  and  telephone  number: 
Rm.  245.  CM»2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA.  (703)  557- 
1800. 

SUPPLEMENTARY  INFORMATION:  EI. 

Duponi  de  Nemours  and  Co., 
Agricultural  Products  Department. 
Walker  Mill  Building.  Barley  Mill  Plaza. 
Wilmington,  DE  19896.  has  requested  in 
pesticide  petition  (PP)  8G3602  the 
establishment  of  a  temporary  tolerance 
for  residues  of  the  herbicide  methyl-3- 
I(4-methoxy-6-melhyM.3.5-tnazin-2- 
yl]amina)carbonyl]amino]9ulfonyl]-Z- 
ihiophene-carboxylate  in  or  on  the  raw 
agricultural  commodity  soybeans  at  o.l 
part  per  million  (ppm). 

This  temporary  tolerance  will  permit 
the  marketing  of  the  above  raw 
dgncultural  commodity  when  treated  in 
Accordance  with  the  provisions  of 
expenmental  use  permit  352-EUP-145. 
which  is  being  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended  (Pub,  L.  95-396. 
92  Slat.  819:  7  U.S.C.  136), 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerance  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerance  has  been  established  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  expenmental  use 
permit  and  with  the  following 
provisions: 

1 ,  The  total  amount  of  the  active 
herbicide  to  be  used  must  not  exceed 
the  quantity  aulhonzed  by  the 
experimental  use  permit 

2.  E.l.  DuPont  de  Nemours  and  Co. 
must  immediately  notify  the  ElPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 


the  EPA  or  the  Food  and  Drug 
Administration. 

This  tolerance  expires  June  21,  1990. 
Residues  not  in  excess  of  this  amount 
remaining  in  or  on  the  raw  agricultural 
commodity  after  this  expiration  data 
will  not  be  considered  actionable  if  the 
pesticide  is  lejjalty  applied  during  the 
term  of.  and  in  accordance  with,  the 
provisions  of  the  expenmental  use 
permit  and  temporary  tolerance.  This 
tolerance  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  with  or  scientific  data 
on  this  pesticide  indicate  that  such 
revocation  is  necessary  tc  protect  the 
public  health. 

The  Office  of  Managem.ent  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub,  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  610-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1961  (46 
FR  24950), 

Authority:  21  U.S  C.  346a(]). 

Daied  August  21. 1988. 
Edwin  F.  TlDSWorth, 

Director.  Registration  Division.  Office  of 
Peso  a  de  Programs. 
[FR  Doc  88-20903  Filed  9-13-86;  8:45  ainj 
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[PP  7G3S18/T569;  FRL-3446-6) 

Tefluthrin;  Establishment  of 
Temporary  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA), 
action:  Notice. 

summary:  EPA  has  established  a 

lemporar>'  tolerance  for  residues  of  the 
insecticide  tefluthnn  m  or  on  the  raw 
agncultural  commodity  com  gram,  field 
and  pop  at  0.01  part  per  million. 
DATE:  This  temporary  tolerance  expires 
June  10. 1989. 
FOR  FURTHER  INFORMATION  CONTACT 

By  mail;  George  LaRocca,  Product 
Manager  (PM)  15.  Registration  Division 
(TS-767C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401  M 
St..  SW.,  Washington.  DC  2O460. 
Office  location  and  telephone  number: 
Rm.  204,  CM«  2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA.  (703)  557- 
2400. 


SUPPLfMENTARY  INFORMATION:  ICI 

Americas.  Inc..  Agricultural  Chemicals 
Division.  Concord  Pike  and  New 
Murphy  Rd..  Wilmington.  DE  19897,  has 
requested  in  pesticide  petition  (PP) 
7G3518  the  establishment  of  a  temporary 
tolerance  for  residues  of  the  insecticide 
teflulhrin  {2.3,5.6-tetranuoro-4- 
methy!phenyl)melhyl-(la.3a)~lZH  +  )-3- 
(2-chloro-3,3.3-tnfluro-l-propenyl}-2,2- 
dimethylcyclopropanecarboxylate  in  or 
on  the  raw  agricultural  commodity  com 
grain,  field  and  pop  at  0.01  part  per 
million  (ppml. 

This  temporary  tolerance  will  permit 
the  marketing  of  the  above  raw 
agricultural  commodity  when  treated  in 
accordance  with  the  provisions  of 
experimental  use  permit  101B2-EUP-42. 
which  IS  being  issued  under  the  Federal 
Insecticide,  Funpicide,  and  Rodenticide 
Act  (FIFRA  I  as  amended  (Pub.  L  95-396. 
92  Stat.  819:  7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerance  will  protect  the 
public  health.  Therefore,  the  temporan,' 
tolerance  has  been  established  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  expenmental  use 
permit  and  w^ith  the  following 
provisions: 

1,  The  total  amount  of  the  acbve 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  ICl  Amencas.  Inc..  must 
immediately  notify  the  EPA  of  any 
findings  from  the  expenmental  use  that 
have  a  beanng  on  safetj'.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Admmistration. 

This  tolerance  expires  June  10. 1989. 
Residues  not  in  excess  of  this  amount 
remaining  in  or  on  the  raw  agricultural 
commodity  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  appUed  during  the 
term  of.  and  m  accordance  with.  Lhe 
provisions  of  the  experimental  use 
permit  and  temporary  tolerance.  This 
tolerance  may  be  revoked  if  the 
expenmental  use  permit  is  revoked  or  if 
any  experience  with  or  scientific  data 
on  this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
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354.  94  Slat.  1184,  5  U.S.C  910-«12).  Ihe 
Admioistralor  has  determinad  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
estabiiaiiing  exemptioDs  from  tolerance 
requirements  do  not  have  a  sigruncant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Fadaral  Registw  of  May  4. 1961  (46 
FR  24950). 

Aulhwily:  21  U  S  C.  34««(j). 

Oa^ed:  Seplemtier  1. 1988. 
Edwin  F.  TUuwortfa, 

Acting Oinctcr.  Regtsiraaon  Dtvtgion.  Office 
of  Pesticide  Proftrams. 
[FR  Doe  88-20800  Filed  9-1 J-88:  9:45  am) 
BiLLMQ  coog  nm  n  m 

iPP  6033M/TS71:  FnL-144S-7l 

Trtdopyr  Renewal  of  Temporary 
Toieranca* 

AQCMCy:  Environmental  Protection 
Agency  (EPAl 
action:  Notice. 

SUMMAirr  EPA  has  renewed  temporary 

tolerances  for  the  combined  residues  of 

the  herbicide  triclopvT  and  its 

metabolites  in  or  on  certain  raw 

agricuitural  commodities 

DATE  These  temporary  toierancps 

expire  June  11   1990. 

FOR  FURTHeH  INFORMATIOW  COHTACT 

By  mail: 

Robert  Taylor,  Product  Manager  (PM) 

23.  Registra'ion  Division  fTS-787C). 

Offi,~e  of  Pesticide  Prrigrams. 

EnvironmentaJ  Protection  .Agency.  4t31 

M  St,  SW  .  Washington.  DC  20460. 
Office  location  and  telephone  nu.mber- 

Rm.  245.  CM=2. 1921  Jefferson  Davis 

Highwav  Arlington.  VA.  (703]  557- 

1800 

SUPPt.EMENTARV  INFORMATION:  EPA 

issued  a  notice,  which  was  published  m 
the  Federal  Register  of  August  8. 1966 
151  FR  28272),  stating  that  a  temporary 
tolerance  had  been  established  for  the 
combined  residues  of  the  herbicide 
tnclopyr  (3.5.6-trichloro-2-pyriduiyl)  oxy 
acetic  acid),  and  its  metabolites  3.5.6- 
lrichloro-2-pyridinol  and  2-methoxy 
3.5.6-trichloropyridine  in  or  on  the  raw 
agncultural  commodities  fish  at  0.2  part 
per  million  (ppra)  and  shellfish  at  0_2 
ppm.  An  allowable  residue  level  of  0.5 
ppm  in  potable  water  is  renewed  in 
compliance  with  the  Safe  Dnnliing 
Water  Act  (SDWA).  These  tolerances 
were  renewed  in  response  to  pesticide 
petition  (PP)  6C3306.  submitted  by  Dow 
Chemical  Co.,  Agricultural  Products 
Dept.,  P  O  Box  1706,  Midland.  Ml  48640- 
1706. 


The  company  has  requested  a  l-year 
renewal  of  the  temporary  tolerances  to 
permit  the  c<uitinued  marketing  of  the 
above  raw  agricultural  commodiUea 
when  treated  in  accordance  with  the 
provisions  of  expenmental  use  permit 
484-EUP-87.  which  is  being  renewed 
under  the  Federal  Insectiude.  Fungicide, 
and  RodenDcide  Act  (FIFRA)  as 
amended  (Pub.  U  95-396,  92  Slat  819;  7 
use.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  a  renewal  of  the 
temporary  tolerances  will  protect  the 
public  health.  Therefore,  tiie  temporary 
tolerances  have  been  renewed  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  expenmental  use 
permit  and  with  the  following 
provisions 

1  The  total  amount  of  the  active 
herbicide  to  be  used  must  not  exceed 
the  quantity  authonzed  Dy  the 
experimental  use  permit. 

2.  Oow  Chemical  Co.  must 
immediately  notify  the  EPA  of  any 
fi.ndmgs  from  the  expenmental  use  that 
have  a  bearing  on  safety  The  company 
must  also  keep  records  of  production, 
distnbution.  and  performance,  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  KPfli  or  the  Food  and  Drug 
.Admini.itration. 

These  tolerances  expire  |uly  11, 1990. 
Residues  not  in  excess  of  this  amount 
remaming  in  or  on  the  above  raw 
agricultural  commodities  after  this 
expiration  date  will  not  be  considered 
acfionable  if  the  pesticide  is  legally 
applied  during  the  term  of.  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  toleranres  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  ddta  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requtrementji  of  section  3  of  Executive 
Order  12281 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub  L.  96- 
354.  94  Stat.  1164.  5  L'.S.C.  601-612).  Ihe 
Administrator  has  determined  thai 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  hav<*  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  A  certification 
statement  to  this  effect  was  pubhshed  in 
the  rederal  Register  of  May  4, 1981  (46 
FR  24950). 

Aulhorilyi  21  D.S.C  34ea()). 


Duled-  .AuKUSt  31    1988 
Cdwte  F.  TInswoflb. 

Director.  Registration  Division.  Office  of 
Peeticide  Progmmt 

[FR  Doc  88-20899  Filed  9-13-88:  8-45  am) 
BILUNO  COM  M«ft.40-M 


IPP  (O3S71/TS70:  FI«L-344S-»1 
Tr4ctopyr.  EatabUahmenI  of  Temporary 


AOENCv:  Environmental  Protection 
Agency  IKPA). 
action:  Notice. 

SUiUiAilv:  EPA  has  established 

temporary  tolerances  for  the  combined 

residues  of  the  herbicide  tnclopyr  and 

its  metabolites  in  or  on  certain  raw 

agricultural  commodities.  These 

temporary  tolerances  were  requested  by 

Dow  Chemical  Co. 

date:  These  temporary  tolerances 

expire  July  11,  1990, 

FOR  FUnTHEM  IHF0NMAT10N  CONTACT: 

By  mail: 

Robert  Taylor,  Product  Manager  |PM) 

25,  Registration  Division  1TS-767C). 

Office  of  Pesticide  Programs. 

Environmental  Protection  Agency,  401 

M  St.  SW  .  Washington.  DC.  20460. 
Office  location  and  telephone  number 

Rm.  245.  CM  »2, 1921  Jefferson  Davis 

Highway.  Arlington.  VA.  (703)  557- 

1800 

SUPKZMENTARY  INFORMATION:  Dow 

Chemical  Co..  Agncultural  Products 
Dept..  P  O  Box  1706.  Midland,  Ml  46640- 
1706.  has  requested  in  pesticide  petition 
(PP)  8(;,1571  Ihe  establishment  of 
temporary  tolerances  for  the  combined 
residues  of  the  herbicide  tnclopyT  (3,5,6- 
trtchloro-2-pyridinyl)  oxy  acetic  acid) 
and  Its  metabolites  3.5.ti-trichloro-Z- 
pyndinol  and  2-methoxy-3.5-6- 
tnchloropyndine  in  or  on  the  raw 
agricultural  commodities  nee  grain  at  0.5 
part  per  million  (ppm).  and  nee  straw  at 
8  0  ppm.  and  for  tnclopvr  in  meat.  fat. 
and  meat  by-products  lexcept  kidney)  at 
0  2  ppm.  poultry  kidney  at  1.0  ppm.  and 
eggs  at  0.3  ppm.  These  temporary 
tolerances  will  permit  the  marketing  of 
the  above  raw  agricultural  commodities 
when  treated  in  accordance  with  the 
provisions  of  the  experimental  use 
permil  464-E1JP-98.  which  is  being  issued 
under  the  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act  (FIFRA)  as 
amended  (Pub.  L  9&-398.  92  Stat  619:  7 
U  S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerances  will  protect  the 
public  health.  Therefore,  the  temporary 
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tolerances  have  been  established  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  the  following  provisions: 

1  The  total  amount  of  the  active 
herbicide  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
expenmental  use  permit. 

2.  Dow  Chemical  Co.  must 
immediately  notify  the  EPA  of  any 
findings  from  the  expenmental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distnbution.  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
.•\dministration. 

These  tolerances  expire  |uly  11. 1990. 
Residues  not  in  excess  of  these  amounts 
remaining  in  or  on  the  raw  agricultural 
commodities  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of,  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerances.  These 
tolerances  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  with  or  scientific  data 
on  this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budgel 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291 

Pursuant  to  the  requirements  of  d.e 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat  1164.  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950) 

Authority:  (21  U.SC.  346a(i)). 
Dnied:  August  31. 1988. 
Edwia  F.  Tbnwoflh. 

ihrector  Regmlwlion  Division,  Office  of 
Pesticide  Pmgmms. 

(FR  Doc.  8&-20901  Filed  9-13-88;  8:45  am) 
BIUJNOCOOC  SSSO  M  M 


10PTS-51713i  Fm.-»44ft-9] 

Toxic  and  Hazartlous  Substances; 
Certain  Cfmnlcals  Pramanutacuture 
NotlCM 

AOENCV:  Environemntal  Protection 
Agency  (EPA). 
ACTKMC  NoUce. 


tUMMARV:  Section  51a)(l)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMNl 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  m  the  final  rule  pubhshed  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  thirty-two  such  PMNs  and  provides  a 
summary  of  each. 
DATtK  Close  of  Review  Periods: 
P  88-1823— July  19,  1988. 
P  86-1847.  88-1848,  B8-1849— 
November  15, 1988. 

P  88-1850.  88-1851— November  18. 
1988. 

P  88-1852.  B8-18.'i3,  8(1-1854.  88-1855. 
88-1856,  88-1857.  88-1858.  88-1859.  88- 
1880,  88-1861— November  19. 1988. 

P  88-1862,  88-1863,  88-1864.  88-1865, 
88-1866.  88-1867,  88-1868,  88-1869.  88- 
1870,  88-1871,  88-1872— November  20. 
1988. 

P  88-1873.  88-1874,  88-1875,  88-1876. 
88-1877— November  21, 1988. 
Written  comments  by: 
P  88-1823— June  19, 198a 
P  88-1847,  88-1848,  88-1849— October 
18.198a 
P  88-16,50.  88-1851— October  17, 1988. 
P  88-1852,  88-1853.  88-1854.  88-1855. 
88-1856,  88-1857,  88-1858.  88-1859.  88- 
1860,  88-1861— October  20  1988 

P  86-1862.  68-1863.  88-1864.  86-1865. 
88-18(31)  86-18t)7,  88-1068.  86-1869.  88- 
1870.  88-1871,  88-187:—Oclobcr  21. 
1988. 

P  88-1873,  88-1874,  88-1875.  88-1876, 
88-1877— October  22.  1988. 
ADDRESS:  Written  commenu.  identified 
by  the  document  control  number 
■'10PTS-S1713r  and  Ihe  specific  PMN 
number  should  be  sent  to:  Document 
Processing  Center  (lS-790),  Office  of 
Toxic  Substances.  Environmental 
Prolection  Agency.  Rm.  L-lOa  401  M 
Street.  SW.,  Washington,  DC  20480. 
(202)  554-1305 

FOR  FURTHER  mfOfmATION  CONTACT 
l.awrence  Culleen,  Premanufaclure 
Nolice  ManagemenI  Branch.  Chemical 
Control  Division  (TS-794).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  E-611.  401  M 
Street.  SW  ,  Washington.  DC  20460  (202) 
382-3725 
SI^PPLEMENTARY  INFORMATION:  The 

following  notice  contams  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
Ihe  manufacture  on  the  i'M.Ns  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
reading  Room  NE-C004  at  the  above 


address  between  8:00  a.m.  and  4:00  p.m 
Monday  through  Fnday.  excluding  legal 
holidays. 

P8»-1823 

Maimfacturer  Confidential. 

Chemical.  (G)  Polyacrylate  sodium 
salt. 

Use /Production.  (S)  Dispersanl  and 
process  aid  Prod,  range:  Confidential 

P88-1S47 

Importer.  Mitsubishi  Kasel  America 
Inc. 

Chemical.  (G)  Substituted 
benzophenone  ester. 

Use/Import  (G)  Material  for 
lithography  Import  range:  100-300  kg/yr 

PB8-1B48 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyurcthane  polyester 
Use/Production.  (G)  Component  of  a 

specialty  coating  having  an  open  use. 

Prod,  range:  100.000-400.000  kg/yr. 

P  88-1849 

Manufacturer  Confidential. 

Chemical.  (G)  Aliphatic  aromatic 
acrylic  salt 

Use/Production.  (G)  Specialty  coatmg 
with  an  open  use.  Prod,  range:  28,000- 
113.000  kg/>T. 

P8S-1850 

Manufacturer.  Confidential 
Chemical.  (C)  Mixed  alkylated 

diphenylamine. 
Lhc/ Production  (G|  Petroleum  rubber 

additive.  Prod  range:  Confidential. 

P88-US1 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  (G)  Halogenated  alkyl 
phenol. 

Use./Production.  (S)  Chemical 
intermediate  fVod.  range:  Confidential. 

P88-18S2 

Manufacturer  Confidential. 

Chemical.  (G)  Polymer  of 
polyalkyleneamine  and  acrylamide  acid 
salt. 

Use/Production.  (S)  Textile  dye.  Prod. 
riinge;  Confidential. 

P  88-1853 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Nickel-azomenthine 
dyesluff  complex. 

Use/Import.  (S)  Color  concentrate  for 
polyester  fiber  producers.  Prod,  range: 
Confidential. 

P8B-1SS4 

Manufacturer  Confidential. 
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Chemical.  |C)  Prepolymer  of  an 
aliphatic  diisocyanate  wilh  diol  and  an 
aromatic  polyester. 

Use /Production.  (G)  Intermediale  for 
pacl<aging  adhesive.  Prod,  range: 
Confidential. 

Pa»-1855 

Manufacturer.  Confidential. 

Chemical.  (Gl  Alkyl  amine  salt  of  a 
polymer  of  a  diisocyanate  an  aromatic 
polyester  diols  and  qatwr. 

Use/Production.  (G)  Packaging 
adhesive.  Prod,  range:  Confidential. 

P 88-1856 

.^■Icrufaci'.:.~er.  Additives  Division. 
Ciba-Geig\'  Corp. 

Chem:cc!.  (S)  Elhanone  2-((4- 
meihyiphcnyl)3ulfonyl)oxy)-1.2- 
diphenyl. 

i'seProdurlion.  (S)  Thennoset 
organic  coatings.  Prod,  range: 
Confidential 

P88-18S7 

Manufacturer  Confidential. 

Chemical.  (C)  Acid  functional 
polyester  with  low  molecular  weight 
acid. 

Use/Production.  (G|  Dispersive  use. 
Prod,  range  30.000-200.000  kg/yr. 

P  88-1858 

Importer  Biddle  Sawyer  Corporation. 

Chemical.  fS)  1.12-dodecanedial. 
Use/Import  (S)  Resin  intermediate. 
Import  range:  Confidential. 

P 88-1859 

Importer  Biddle  Sawyer  Corporation. 
Chemical.  (S)  1,8  oclanedial. 
Use.'Import.  (S|  Resin  intermediate. 
Import  range:  Confidential. 

P  88-1860 

f.7:por''^r  Biddle  Sawyer  Corporation. 
Ch^r::^c!.  (S)  7-methyl-1.8-Ocladiene. 
£'se  l.iiport.  (S)  Copolymer.  Import 
range:  Confidential. 

P 88-1861 

Importer.  Organic  Dyestuff 
Corporation. 

Chemical  (G)  Reactive  blue  171. 

Use/Import.  (SJ  Textile  dye.  Import 
range  3,000-6.000  kg/yr. 

P 88-1882 

Mar.u'acturcr.  Confidential. 

Chfirncal.  (C)  Isocyanale-terminated 
polyeiher/urethane  polj-mer. 

Use/Production.  (G)  Adhesive  for 
flexible  laminations.  Prod,  range: 
Confidential. 

P  88-1863 

Importer  Confidential. 
Chemical.  (C)  Organophosphorous 
compound. 


Use/Import.  (C)  Petroleum  catalyst. 
Import  range:  Confidendal. 

P  88-1084 

Manufacturer  Confidential. 

Cheirical.  (G)  Alkyl  amine  salt  of 
polymer  of  diisocyanate  aliphatic  and 
aromatic  polymers,  aliphatic  diols  and 
water, 

Use/Production.  (G)  Packaging 
adhesive.  Prod,  range:  Confidential. 

P88-I88S 

Manufacturer.  ConfidenliaL 

Chemical.  (G|  Sodium  phenylethyl 
naphthalene  sulfonate. 

Use/Production.  (S)  Anti-caklng 
agent.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  5  g/kg  species  fRat).  Eye  irritation: 
slight  species  (Rabbit).  Skin  imlalion: 
slight  species  (Rabbit). 

P 88-1866 

Importer  Reichhold  Chemicals. 

Chemical.  (G)  Polyurethane. 

Use/Import.  (S)  Film  laminating 
adhesive.  Import  range:  Confidential. 
P 88-1867 

Manufacturer  Confidential. 

Chemical.  (G)  Pcpolymer  of  an 
aromatic  diisocyanate  and  in  aliphatic 
diisocyanate  with  diols  and  polyether. 

Use/Production.  (G)  Intermediate  for 
a  packaging  adhesive.  Prod,  range: 
Confidential. 

P 88-1868 

Manufacturer  Confidential. 

Chemical.  (G)  Chemically  modified 
beta-cyclodextnn. 

Use/Production.  (G)  Inclusion 
complexalion  agent.  Prod,  range: 
Confidential. 

P  68-1869 

Importer  Confidential. 

Chemical.  |G)  Phenol  2-(substituled) 
azo-4-sulfo-.phenol.2-[sub8tituled)  azo-4- 
nitor-. metal  complexes  sodium  salts. 

Use/Import.  (S)  Leather  dye.  Import 
range:  Confidential. 

Toxicity  Date.  Acute  oral  toxicity: 
LD50>  5.000  mg/kg  species  (Rat).  Eye 
Irritation:  none  species  (Rabbit). 

P  88-1870 

Importer  Confidential. 

Chemical  (C|  Phenol  2-(subslituted) 
azo-5-nitro-phenol-2-(sub8tituted)  azo-4- 
chloro-.  metal  complexes  mixed 
hydrogen  sodium  sails, 

Use/Import  (S|  Leather  dye.  Import 
range:  Confidential. 

P 88-1871 

Importer.  Confidential. 
Chemical.  (C|  Benzoic  add,  2- 
(subslituled)  azo-5-Bulfo-. benzoic  acid, 


2-(Sub8tit'i»edl  azo  metal  complexes 
sodium  salts. 

Use/Import  (S)  Leather  dye.  Import 
range:  Confidential. 

P8S-1872 

Importer  Confidential. 

Chemical.  (G)  Benzoic  acid  2- 
(substituted)  azo-5-nitro-benzolc  acid  2- 
(substituled)  BZO-4-sulfato  metal 
complexes  sodium  salts. 

Use/Import.  (S)  Leather  dye.  Import 
range:  Confidential. 

P 88-1873 

Manufacturer.  Confidential. 
Chemical.  (G)  Alkenylsuccinimide. 
Use/Production.  (G|  Dispersive,  open 
use. 

P  88-1874 

Manufacturer.  Confidential. 

Chemical.  (G)  Poly  (oxyalkylene) 
glycol. 

Use/Production.  (G)  Destiiictive  use. 
Prod,  range:  Confidential. 

P 88-1875 

Importer  Hula  America  Inc. 

Chemical.  (G)  Polyamide  from 
aliphatic  diamine  and  aliphatic  diacid. 

Use/Import.  (S)  ExUTision  and 
injection  moulding.  Import  range: 
Confidential. 

P 88-1876 

Manufacturer.  Confidential. 
Chemical.  (G)  Esler-iraide-aldehyde. 
Use/Production.  (G)  Coating.  Prod, 
range:  Confidential. 

P  88-1877 

Manufacturer.  Confidential. 

Chemical.  (G)  Poly  (oxyalkylene) 
amine. 

Use/ Production.  (G)  Destiuclive  use. 
Prod,  range:  Confidential. 

Date:  September  7.  1988. 
Sieve  Newbur^Rinn. 
Chief.  Public  Data  Branch.  Information 
Management  Division.  Office  of  Toxic 
Substances. 

|FR  Doc.  BS-awOB  Filed  9-13-68:  8:45am| 
BILUMO  COOC  «Mfr.«MI 


IOPTS-5»2e3;  reL-3447-11 

Toxic  and  Hazardous  Substances:  Test 
Market  Exemption  Applications 

AoeNCV:  Environmental  Protection 

Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  may  upon  application 
exempt  any  person  from  the 
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premanufacluring  notification 
requirements  of  section  5  (a)  or  (b)  of  the 
Toxic  Substance  Control  Act  (TSCA)  to 
pemut  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA 
Requirements  for  test  marketing 
exemption  (TM£)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt  are  discussed 
in  EPA's  final  nile  published  in  the 
Federal  Register  of  May  13. 1983  (48  PR 
21722).  This  notice,  issued  under  section 
5(h)(6)  of  TSCA,  announces  receipt  of 
three  applications  for  exemption, 
provides  a  summary,  and  requests 
comments  on  the  appropriateness  of 
granting  this  exemption. 

Written  comments  by: 

T  88-17.  88-lS— September  24, 1988. 

T  88-19— September  30, 1988. 
AOORE3S:  Written  comments,  identified 
bv  the  document  control  number 
■10PTS-5H263)"  and  the  specific  TME 
numlier  should  be  sent  to:  Document 
I'rucessmg  Center  (TS-790),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Rm.  L-lOO,  401  M 
Street.  S.W..  Washington.  DC  20460. 
(21)21  554-1305 
FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  Cullen.  Premanutarture 
Notice  Management  Branr:h,  Chemic.il 
Control  Division  (TS-794.1.  Office  of 
Toxic  Substances.  Environmental 
Protection  Agenc\,  Rm  E-6n.  401  M 
Street.  S.W.,  Washiniilon.  DC  20460 
(202)  382-0725. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  TME  received 
by  EPA-  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

T  88-17 

C7ose  of  Review  Period.  October  8, 
1986. 

Manufacturer.  Confidential. 

Chemical.  (G)  Cyanoguanidine  amine 
polymer,  acid  salt. 

Use/Production.  Dye  fixing  agent. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDjo  3,310  mg/kg  species  (RAT).  Acute 
dermal  toxicity:  LDm  1.060  mg/kg 
species  (Rabbit).  Inhalation  toxicity: 
LC«o  5.820  ppm/lh  species  (Mouse). 

T  88-18 

Clone  of  Review  Period.  October  8. 
1988. 

Manufacturer.  Confidential. 


Chemical.  (G)  Cyanoguanidine  amine 
polymer,  acid  sail. 

Use/Production.  Dye  fixing  agent 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDiio  3,310  mg/kg  species  (Rat).  Acute 
dermal  toxicity  LDso  1 .060  mg/kg 
species  (Rabbit)  Inhalation  toxicity: 
LCso  5.620  ppm/lh  species  (Mouse). 

T88-U 

Close  of  Review  Period.  October  8, 
1988. 

Importer.  Confidential. 

Chemical.  (G)  Aliphatic  polyurethane 
elastomer. 

Use/Import.  (G)  Elastomeric  coatings. 
Import  range:  Confidential. 

Dsle:  September  6. 1938. 
Steve  Newfaarg-Rinn, 
Chief.  Public  Data  Branch.  Information 
Management  Division.  Office  of  Toxic 
Substaaoes. 
(PR  Doc.  68-20907  Filed  9-13-88: 8.45  am) 

BILUNG  COOC  SSCO-SO-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Intormation  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
use.  Chapter  35) 

Type:  New  Colier.tion 

rate.' National  Flood  Insurance 
Program;  Erosion  Benefits 

Abstract:  States  interested  in 
certifying  structures  effected  by  erosion 
provide  statutes  requiring  setback  for 
shore  construction  and  copy  of  erosion 
rate  data  base.  When  approved,  state 
certifies  structure  as  subject  to  imminent 
collapse.  FEMA  uses  supportirm  data  to 
determine  whether  to  pay  insurance 
benefits. 

Type  of  Respondents:  State  or  local 
governments 

Estiamte  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  7S6 

Number  of  Respondents:  126 

Estimated  Average  Burden  Hours  Per 
Response:  12  hours 

Frequency  of  Response:  Other — One- 
Time 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  wntmg  the  FEMA  Clearance 
Officer,  Luida  Shiley,  (202)  646-2624.  500 
C  Sti-eet  SW.,  Washington.  DC  20472. 


Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to 
the  FEMA  Clearance  Officer  at  the 
above  address:  and  to  Francine  Picoult. 
(202)  395-7231,  Office  of  Management 
and  Budget.  3235  \EOB.  Washington. 
DC  20503  withn  two  weeks  of  this 
notice. 

Date:  September  7. 1988 
Wesley  C  Moore. 

Director.  Office  of  Administrative  Support 
(FR  Doc.  68-20888  Filed  9-13-88:  8:45  am) 
BtUJNG  COOC  sris-si-M 


FEMA  Advisory  Board:  Continuation 

In  accordance  with  the  provisions  of 
the  Federal  Advisorv  Committee  Act  (5 
U.S.C.  App.  I..  Supp.'U.  1972).  GSA 
Regulation  41  CFR  101.6  and  FEMA 
Regulation  44  CFR  Part  12.  the  Director 
of  FE,M.^  has  determined  that  the 
continuation  of  the  FEMA  Advisory 
Board  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Agency  by  law. 

As  the  principal  advisorv"  body  to  the 
Director,  the  objective  of  the  Board  is  to 
continue  to  provide  him  with 
independent  advice  on  FEMA  plans  and 
programs  in  areas  of  civil  eme'^encies, 
such  as:  Natural  or  man-made  disasters; 
mobihzation  of  resources  during  cnsis  or 
war  civil  defense  and  continuity-of- 
government  measures  during  conflict: 
post-conflict  efforts  for  national 
reconstitution:  and  other  civil 
emergency  roles  assigned  by  Acts  of 
Congre.=is  or  by  Executive  Order. 

The  Board  will  draw  on  the  expertise 
of  its  members  and  other  sources  to 
provide  advice  and  make 
recommendations  to  the  Director.  In 
addition  to  its  role  of  providi.Tg  guidance 
on  major  issues  across  all  FEMA 
program  areas,  the  Board  will  provide 
advice  concemm);  mission  priorities, 
strategies  lor  addressing  Agency 
objectives,  critiques  of  emerging  policy 
and  program  concepts,  and  options  for 
solutions  to  major  management 
problems. 

The  Board  functions  solely  as  an 
advisory  body,  and  complies  fully  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act  (the  "Act"). 

The  Board  consists  of  21  members 
that  have  been  appointed  by  the 
Director.  The  Board  will  contain  broad 
and  balanced  representation  from  all 
interested  segments  including,  but  not 
limited  to.  former  government  officials, 
both  Federal  and  Stale;  respected 
representatives  from  academia.  science 
and  the  research  community:  leaders  ui 
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business  and  industry:  and  the  public  at 
large  To  ensure  Ihe  Board  is  objective 
and  not  influenced  by  special  interests, 
members  are  required  to  file  an  annual 
Statement  of  Financial  Interests  and 
Affiliations  and  a  Conflict  of  Interest 
.Agreement  (recusal  statement).  The 
members  will  serve  at  the  discretion  of 
the  Director  with  two-year,  renewable 
terms. 

Interested  persons  are  invited  to 
submit  com.ments  regarding  the 
recommendation  to  continue  the  FEMA 
Advisory  Board.  Such  comments,  as 
well  as  any  inquiries,  may  be  addressed 
•0  the  Rules  Docket  Clerk.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472. 

Dale.  Augusl  25,  1988. 
luUus  W.  BsctoD.  Jr.. 
D.'rector 
[FR  Doc,  98-20870  Filed  9-13-8a  8;45  am) 

BILLMQ  COOe  «71».il-li 


FEDERAL  HOME  LOAN  BANK  BOARD 
Community  Reinvestment  Act 

Date  September  8.  1988. 

aqency:  Federal  Home  Loan  Bank 

Board. 
ACTION:  .N'otice, 

summady:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board 
("Board")  has  submitted  for  extension, 
without  revision,  an  information 
collection  request.  "Community 
Reinvestment  Act"  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  L'.S.C.  Chapter  351, 

The  information  provided  will  enable 
examiners  to  assess  the  institution  s 
lending  performance  to  Ihe  local 
community  it  serves.  The  Board 
estimates  that  it  will  require  1.67  hours 
per  response  to  complete  this  collection 
of  information, 

DATES:  Comments  on  the  information 
collection  request  are  welcome  and 
should  be  received  on  or  before 
September  29.  1988, 
ADDRESS:  Comments  regarding  the 
paperwork-burden  aspects  of  the 
request  should  be  directed  to:  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503.  Attention:  Desk 
Officer  for  die  Federal  Home  Loan  Bank 
Board, 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board, 

Request  for  copies  of  the  proposed 
information  collection  requests  and 
supporting  documentation  are 


obtainable  at  the  Board  address  given 
below:  Director,  Information  Services 
Division.  Office  of  Secrptanat.  Federal 
Home  Loan  Bank  Board.  17C0  C  Street. 
SVi  .  Washington.  DC  20552.  Phone: 
20:-377-6933. 

FOR  FURTHER  INFORMATION  COMTACT: 

lohnnie  B.  Booker.  Office  of  Community 
Investment.  202-377-6238.  Federal  Home 
Loan  Bank  Board.  1700  C  Street.  NW,. 
Washington.  DC  20552. 

By  the  Federal  Home  LoilD  Bank  Board. 
lohD  F.  ChizzoDi. 
Aasisianl  Secretary. 

[FK  Ooc.  88-206.17  Filed  S-IS-SS:  S^tS  am] 
■LUNQ  cooc  ino-oi-n 


I  No.sa-»iii 

Powers  o(  Receiver  and  Conduct  of 
Receiverships;  Preferred  Stock  of 
Rnance  Subsidiaries 

Date:  Augusl  31.  1988, 

AOENCV:  Federal  Home  Loan  Bank 

Board.. 

ACTION:  .Notice. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board")  is  clarifying  its  position 
concerning  the  manner  in  which  the 
Federal  Savings  and  Loan  Insurance 
Corporation  | "FSUC")  would  exercise 
its  powers  as  Receiver  for  a  parent  thrift 
association  in  respect  of  a  finance 
subsidiary  of  the  parent  that  issues 
preferred  stock.  The  Board  wishes  to 
make  it  clear  that  if  a  parent  thrifl  is 
placed  into  receivership  or 
conservatorship,  the  FSUC  as  receiver 
would  not  seek  to  consolidate  such  a 
subsidiary's  assets  into  the  parent  thnft, 
provided  certain  conditions  are  met.  In 
this  connection,  the  Board  adopted,  on 
August  31. 1988.  Resolution  No,  88-911. 
EFFECTIVE  DATE:  .August  31.  1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Henry  R.F  Criffin.  Associate  General 
Counsel.  (202)  377-6442:  Nancy 
Weissraan.  Attorney  (202)  377-7293:  or 
Sieve  Stuart.  FSUC]  (202)  254-2145: 
Federal  Home  Loan  Bank  Board,  1700  G 
Street,  NW..  Washington.  DC  2n.'>52, 

SUPPLEMENTARY  INFORMATION:  The 

Board  has  adopted  the  following 
resolution: 

W'hereas.  The  Federal  Home  Loan 
Bank  Board  is  the  operating  head  of  the 
Federal  Savings  and  Loan  Insurance 
Corporation:  and 

Whereas.  The  Board  has  considered 
the  potential  benefits  of  preferred  stock 
i.ssued  by  finance  subsidianea  of  insured 
institutions  m  reducing  the  cost  of  funds 
of  msured  institutions: 


Now,  therefore,  it  is  resolved  that  the 
following  terms  shall  be  used  as  defined 
below 

"Board":  The  Federal  Home  Loan 
Bank  Board. 

"FSLIC":  The  Federal  Savings  and 
Loan  Insurance  Corporation. 

"Liquidation  Preference":  The  amount 
(m  addition  to  accumulated  and  unpaid 
dividends)  that  holders  of  PS  are 
entitled  to  receive,  upon  any  voluntary 
or  mvoluntary  liquidation,  dissolution. 
or  winding  up  of  Ihe  issuer,  out  of  the 
assets  of  the  issuer  available  for 
distribution  to  stockholders  after 
■alisfylng  claims  of  creditors,  but  before 
any  distribution  is  made  to  the  holders 
of  the  common  stock. 

"Parent":  An  Issured  institution,  aa 
defined  In  §  S63.1.3-2(a)(51  of  Ihe 
Regulations,  thai  holds  all  of  the  voting 
or  common  stock  of  a  Subsidiary. 

"PS":  Preferred  slock  issued  by  a 
Subsidiary  which  may  be  redeemed  at 
par  at  periodic  intervals. 

"Receiver":  The  FSUC  as  conservator, 
receiver  or  legal  custodian  of  an  insured 
institution  pursuant  to  appointment  by 
the  Board. 

"Regulations":  The  regulations  of  the 
Board  appeanng  at  12  CFR  Parts  500- 
599. 

"Subsidiary":  A  finance  subsidiary  of 
an  insured  institution,  as  defined  in 
;  563.13-2(a)(4)  of  the  Regulations,  that 
issues  PS. 

Resolved  further.  Thai  the  Board 
hereby  finds  and  detemines  that  it  is 
desirable  thai  it  clarify  Ihe  manner  in 
which  the  FSUC  would  exercise  its 
powers  as  Receiver  of  a  Parent  in 
respect  of  a  Subsidiary:  and 

Resolved  further.  That  the  Board 
commits  thai  it  shall  use  its  powers 
under  the  National  Housing  Act  to 
ensure  that  any  receivership,  and  to  the 
fullest  extent  permitted  by  law.  any 
conservatorship  or  similar  proceeding, 
shall  be  conducted  solely  by  Ihe  FSUC 
under  federal  law  and  regulations:  and 

Resolved  further.  Thai  with  respect  to 
the  receivership,  conservatorship,  or 
custody  of  a  Parent,  the  Board,  the 
FSUC  in  its  corporate  capacity,  and  a 
Receiver  shall  not  challenge  the 
separate  corporate  identity  of  a 
Subsidiary  or  a  Parent's  previous 
transfer  of  assets  to  its  Subsidiary,  or 
delay  or  hinder  the  timely  payment  of 
sums  properly  due  holders  or  impair  or 
alter  their  rights  and  priorities  as 
holders  of  PS,  providi^d  that: 

1.  The  Subsidiary  was  organized  in 
compliance  with  5  5  545  82  and  563.13-2 
of  the  Regulations; 

2,  The  Parent's  board  of  directors  has 
adopted  resolutions  approving  each 
issuance  of  PS  as  being  in  Ihe  best 
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interests  of  the  Parent  and  ils 
depositors,  such  board  having 
determined  m  such  resolutions  that  the 
proposed  transaction  constituted  a 
reasonable  course  of  action  designed  to 
improve  the  financial  position  of  the 
Parent  without  impairing  the  rights  and 
interests  of  its  creditors.  The  Parent's 
board  of  directors,  m  adopting  such 
resolutions.  sffSU  have  received,  in  form 
and  substance  satisfactory  to  it,  and 
may  rely  upon: 

(a)  A  letter  from  a  reputable 
investment  banking  firm  or  similar 
organization  slating  that,  based  upon  the 
assumptions  set  forth  in  such  letter,  il 
believes  that: 

(i)  The  value  to  the  Parent  of  die 
Subsidiary's  common  slock  received  by 
the  Parent  in  connection  with  the 
transaction,  and  the  net  proceeds  from 
the  sale  of  the  Subsidiary's  PS.  taken 
together,  represent  a  fair  consideration 
and  reasonably  equivalent  value  for 
assets  transferred  from  the  Parent  to  the 
Subsidiary:  and 

|ii)  The  financial  terms  of  the 
transaction,  after  taking  into  account  the 
benefits  which  the  Parent  expects  to 
receive  in  connection  with  the 
transaction,  constitute  a  reasionable 
course  of  action  from  a  financial  point  of 
view  designed  to  improve  the  financial 
position  of  the  Parent: 

(b)  An  opionin  of  counsel,  which  may 
rely  upon  assumptions  of  value 
contained  in  the  letter  obtained 
pursuant  to  paragraph  2(8)  and  such 
other  assumptions  as  are  customary  for 
such  options,  that: 

(i|  The  transfer  of  assets  to  the 
Subsidiary  does  not  constitute  a 
fraudulent  conveyance  or  fraudulent 
transfer  of  the  Parent  s  property  under 
applicable  law:  and 

(11)  The  Subsidiary  is  a  separate 
corporate  entity; 

3  The  terms  of  the  PS  shall  permit  the 
PS  10  be  redeemed  at  any  dividend 
payment  date,  with  customary  notice,  in 
whole  at  a  redemption  price  equal  lo  the 
Liquidation  Preference  of  the  I*S  plus 
accumulated  and  upaid  dividends 
thereon  lo  the  redemption  date,  without 
any  additional  penalty,  redemption 
coHls  or  premium:  and 

Resolved  further.  That  nothing  herein 
shall  otherwise  restrict  the  powers 
available  lo  a  Receiver;  and 

Resolved  further.  That  the  Board  will 
not  amend  or  repeal  this  resolution 
without  appronate  public  notice  of  at 
least  thirty  (301  days:  and  such 
amendment  or  repeal  shall  operate  only 
with  respect  to  PS  transactions  entered 
into  more  than  ten  (10)  days  following 
such  publication:  and 

Resolved  further.  That  the  Secretary 
lo  the  Board  shall  forward  this 


resolution  for  publication  in  the  Federal 
Register 

By  the  Federal  Home  Loan  Bank  Board. 
Nadina  Y  Wuhington. 
Assistant  Secretary. 

|FR  Doc  88-20936  Filed  9-13-118;  8:45  am] 
BHxma  coot  mn^-m 


I  No.  68-9471 

Power  of  Receiver  and  Conduct  of 
Recelverstiips;  Repos.  Financial 
Contracts,  and  Special  Accounts 

Date:  Seplember  9. 1988 
agency:  Federal  Home  Loan  Bank 
Board. 
Acnow:  Notice. 

summary:  The  Federal  Home  Loan  Bank 
Board  is  supplementing  earlier 
resolutions  concerning  American 
Savings  and  Loan  Association.  Stockton. 
California  ( "American  ").  to  provide  that 
Ihe  protections  afforded  to  certain 
persons  and  entities  engaged  in  certain 
transactions  with  American  will  be 
afforded  lo  such  persons  or  entities 
engaged  in  similar  transactions  with 
American  Savings,  a  Federal  Savings 
and  Loan  Association,  lo  which 
substantially  all  of  the  assets  and 
liabilities  of  American  were  transferred 
by  the  Federal  Savings  and  Loan 
Insurance  Corporation  as  receiver  for 
American. 
EFFECTIVE  date:  September  9. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

L.awrence  W.  Hayes.  Deputv  General 
Counsel  for  FSUC.  (202)  377-fi428;  or 
Deborah  E  Siegel.  .Mtomey.  Office  of 
General  Counsel.  (202)  377-6848;  Federal 
Home  Loan  Bank  Board.  1700  G  Street. 
NW.,  Washington.  DC  20552. 

SUPPI.EMENTAIIV  INFORMATION:  The 

Board  has  adopted  the  following 
resolution: 

Whereas,  the  Federal  Home  Loan 
Bank  Board  ("Board"),  by  its  Resolution 
No.  88-924.  dated  Seplember  5.  1988. 
appointed  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("Corporation  ) 
aa  receiver  ( "Receiver")  for  American 
Savings  and  Loan  Association,  Stockton, 
California  ("American),  and  pursuant 
to  an  Acquisition  Agreement,  dated 
Seplember  6. 1988.  between  Ihe  Receiver 
and  American  Savings,  a  Federal 
Savings  and  Loan  Association 
("American  Federal"),  the  Receiver 
transferred  substantially  all  of  the 
assets  and  liabilities  of  American  to 
American  Federal,  all  as  more  fully  set  f 
forth  in  such  Acquisiuon  Agreement: 
and 

Whereas,  the  Board  has  previously 
adopted  Resolutions  Nos.  8»-149.  and 


86-463.  regarding  "Repo  Resolutions" 
and  the  "Financial  Contracts"  of 
American  (respectively,  the  "Repos" 
and  "Financial  Contracts  Resolutions"): 
and 

Whereas,  the  Board  has  previously 
adopted  Resolution  No  88-29,  regarding 
"special  accounts"  of  insured 
institutions,  and  the  Executive  Director 
of  the  Corporation  issued  certain 
commitments,  in  accordance  with  thai 
Resolution,  regarding  "special  accounts" 
of  American  in  a  letter  to  Mr.  William 
Popeioy  dated  June  27. 1988  (including 
Annex  A  and  Schedule  A  thereto) 
(collectively,  the  "CD  Commitment"); 
and 

Whereas,  the  Board  desires  lo 
supplement  the  Repo  Resolutions,  the 
Financial  Contracts  Resolutions  and  the 
CD  Commitment  (which 
supplementation  the  Board  does  not 
consider  to  be  an  amendment  or 
rescission  of  such  Resolutions  and 
Comjnitment)  to  take  into  account  the 
transfer  of  American  s  assets  and 
liabilities  lo  Amencan  Federal  and  lo 
provide  the  same  prolections  and 
commitments  to  counterparties  to  Repos 
and  Financial  Contracts  with,  and 
holders  of  special  accounts  in,  Amencan 
Federal. 

Now.  therefore.  Ihe  Board  resolves  as 
follows: 

1,  All  references  in  the  Repo 
Resolutions,  the  Financial  Contracts 
Resolutions  and  the  CD  Commitment  lo 
"American"  and  "Amencan  Savings" 
shall  also  be  references  lo  American 
Federal. 

2,  These  resolutions  shall  be  effective 
immediately  upon  their  adoption  by  the 
Board, 

3,  The  Secretary  of  the  Board  shall 
forward  these  resoluHons  for 
pubUcation  in  Ihe  Federal  Register. 

By  the  Federal  Home  U:an  Bank  Bua:-d. 
Jotm  F.  GhizzooL 
A ss  ^ slant  Secretary. 
[FR  Doc  88-20958  Filed  9-13-88:  8:45  am) 

BIIXIHG  COOe  •7WM11-1I 


FEDERAL  MARITIME  COMMISSION 
Agreement(8)  Pled 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreemenl(sl  pursuant  lo 
section  5  of  the  Shipping  Act  of  1984, 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW.,  Room  10325,  Interested  parties 
may  submit  comments  on  each 
agreement  lo  the  Secretary,  Federal 
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Maritime  Cormmssion.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Registar  m  which  this  notice 
appears.  The  requirements  for 
comments  are  found  m  section  5^2.603 
of  Title  46  Ql  the  Code  of  Federal 
Regulations.  Interested  persona  should 
consult  this  section  before 
cocununicating  with  the  Commission 
regarding  a  pending  agreement. 
Agreement  Xo.:  224-010749-002 
Tule:  Georgia  Ports  Authority  Terminal 

Agreement 
Part:es: 

Georgia  Ports  Authority 
Yangming  Marine  Transport 
Corporation 
Synopsis.  The  proposed  agreement 
modifies  the  rate  schedule  of 
Agreement  No.  224-010749  and 
increases  rates  pursuant  to  clauses 
m  that  agreement. 
Agreement  Xc:  224-200103-001 
Title:  Georgia  Ports  .\uthonty  Terminal 

Agreement 
Parties: 

Georgia  Ports  Authority 
A/S  Ivarans  Rederi 
Synopsis:  The  proposed  agreement 
modifies  the  rate  schedule  of 
Agreement  No.  224-200103  and 
increases  rates  pursuant  to  clauses 
in  that  agreement. 
Agreement  .Vu-  224-200137 
TitJe:  Georgia  Ports  Authority  Lease- 
Agreement 
Parljes: 

Georgia  Ports  Authority 
lugohnija 
Synopsis:  The  agreement  provides  for 
the  lease  of  paved  premises  to  be 
used  only  for  the  storage  and 
handling  of  containers,  trailers  and 
chassis  located  withm 
Containerport  at  the  Garden  City 
Terminal.  Port  of  Savannah. 
Agreement  \'o.:  224-200047-001 
Tit/e:  Georgia  Ports  Authority  Terminal 

Agreement 
Parties: 
Georgia  Ports  Authority 
Hapag-Lloyd  AG. 
Gulf  Container  Line  BV 
Compagnie  General?  Maritime 
Synopsis:  The  proposed  agreement 
modifies  tiie  rate  schedule  of 
Agreement  No.  224-200047  and 
increases  rates  pursuant  to  clauses 
in  that  agreement. 
Agreement  No.:  224-<111090-<X)l 
Title:  Georgia  Ports  Authonty  Terminal 

Agreement 
Parties: 

Georgia  Ports  Authonty 
Chilena  de  Navigacion  Interoceanica 
S.A.  (CCM) 
Synopsis:  The  proposed  agreement 
modifies  the  rate  schedule  of 


Agreement  No.  224-01 1090  and 
increases  rates  pursuant  to  clauses 
in  that  agreement 
Agreement  No.:  224-010954-002 
Title:  Georgia  Ports  Authority  Terminal 
Agreement 

Parties: 
Georgia  Ports  Authority 
Mitsui  OSK  Lines.  Nippon  Yusen 
Kajsha  and  Yamashita-Shinnihon 
Steamship  Co..  Ltd, 

Synopsis:  The  proposed  agreement 
.-nodifies  the  rate  schedule  of 
.Agreement  No.  224-010954  and 
increases  rates  pursuant  to  clauses 
in  that  agreement. 

Agreement  No.:  224-010906-002 

Title:  Georgia  Poris  Authority  Terminal 
Agreement 

Parties: 

Georgia  Ports  Authority 
United  Arab  Shippmg  Company 

Synopsis:  The  proposed  agreement 
modifies  the  rate  schedule  of 
Agreement  No.  224-010906  and 
increases  rates  pursuant  to  clauses 
in  that  agreement. 

Agreement  No.:  224-010860-001 

Title:  Georgia  Ports  .Authority  Tenninal 
Agreement 

Parties: 
Georgia  Ports  Authority 
Hanjin  Container  Lines,  Ltd. 

Synopsis:  The  proposed  agreement 
modifies  the  rate  schedule  of 
Agreement  No.  224-010880  and 
increases  rates  pursuant  to  clauses 
in  that  agreement. 

Agreement  No  ■  224-010862-001 

Til/e:  Georgia  Ports  Authority  Terminal 
Agreement 

Parties: 
Georgia  Ports  Authonty 
Scanbarber,  A/S 

Synopsis.  The  proposed  agreement 
modifies  the  rate  schedule  of 
Agreement  No.  224-010882  and 
increases  rates  pursuant  to  clauses 
in  that  agreement. 

Agreement  No.:  224-200102-001 

TitJe:  Georgia  Ports  .Authority  Terminal 
Agreement 

Parties: 

Georgia  Ports  Authonty 
Ocean  Star  Container  Line 

Synopsis:  The  proposed  agreement 
modifies  the  rates  schedule  of 
Agreement  No.  224-200102  and 
increases  rates  pursuant  to  clauses 
m  that  agreement. 

By  Order  of  the  Federal  Maritime 
Commission. 

Datedr  Spptember  9.  Iflflfl 
loseph  C.  Polking. 
St-'c-Tp/ory 

[FR  Doc.  88-20924  Filed  9-13-«e:  8:46  am) 
BtLUMQ  COOC  «730-01-« 


Security  (or  th«  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of 
Transportation;  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passeafers  fur 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3. 
Pub.  L  89-777  (BO  Stat.  1357.  1356)  and 
Federal  Maritime  Commission  General 
Order  20.  as  amended  (48  CFR  Part  540): 
Special  Expeditions.  Inc.,  720  Fifth 

Avenue.  New  York.  New  Yorit  10019 

Vessel:  Polaris 

Dale:  September  9,  1960- 
JoMph  C.  Polking, 
SecreUjry. 
[FR  Dw;  88-20B78  Filed  9-13-8ft  8:45  em] 

BILUMG  COOC  •7W-«1-« 


Security  for  the  Protection  of  tlw 
Public  to  Meet  Uabllity  IrKurred  for 

Death  or  Injury  to  Passengers  on 
Voyages:  Issuance  of  Certificate 
(Casuafty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Iniury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2. 
Public  Law  89-777  (60  Stat.  1356. 1357) 
and  Federal  Maritime  Commission 
General  Order  2a  as  amended  (46  CFR 
Part  540): 

Special  Expeditions.  Inc./  Master 

Mariner  A.B./Dry  Cargo  Shipping, 
Ltd.,  720  Fifth  Avenue.  New  York. 
New  York  10019 

Vessel:  Polaris 

Date:Si'ptpmb*rg  Iflflfl. 
|oMph  C.  Polking, 
StiCfetijry 

(FR  Doc.  88-21)879  Filed  9-13-68:  8:45  am] 
siLUHQ  COOC  •ne-ot-« 


FEDERAL  RESERVE  SYSTEM 

Fleet  Norstar  Financial  Group.  Inc.; 
Formation  of,  Acquisition  by.  or 
Merger  snd  Acqutsitton  of  Nonbanking 
Co. 

The  company  listed  in  this  notice  has 
applied  under  \  225.14  of  the  Board's 
Regulation  Y  (12  CFR  22514)  fur  the 
Board  s  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1842]  to  become  a  bank  holding 
company  or  to  acquire  votmg  securities 
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of  a  bank  or  bar\k  holding  company.  The 
listed  company  has  also  applied  under 
§225.23(aJ(2)  of  Regulation  Y  (12  CFR 
::25.23(a)(2)l  for  the  Board's  approval 
under  section  4lc)(B)  of  the  Bank 
Holding  Company  Act  [12  U.S.C. 
lS43|cU8))  and  fi  225.21(q)  of  Regulation 
Y  (12  CFR  225.21(3)1  to  acquire  or 
control  voting  serunties  or  assets  of  a 
company  engaged  in  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
hnlding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
tliroughoul  the  United  Stales. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition. 
t:'mnicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  in  this  question  must  be 
accompanied  by  a  statement  of  the 
rf-asons  a  written  presentation  would 
r:ut  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summariaung  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  parly 
commenting  would  be  aggrieved  by 
jpproval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reser\'e  Bank 
mdicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  3. 
1988 

.'\.  Federal  Reserve  Bank  of  Boston 
I  Robert  M.  Brady.  Vice  President)  600 
.Atlantic  Avenue.  Boston,  Massachusetts 
02106; 

1  Fieet/Norstar  Financial  Group,  Inc., 
Providence,  Rhode  Island,  through  Fleet 
Bancorp  of  New  Hampshire.  Nashua, 
New  Hampshire;  to  acquire  up  to  100 
percent  of  the  voting  shares  of  Indian 
1  lead  Banks,  Inc.,  Nashua.  New 
Hampshire,  and  thereby  indirectly 
acquire  Indian  Mead  National  Bank, 
Nashua,  New  Hampshire;  Indian  Head 
National  Bank  of  Keene.  Keene,  New 
I  lumpshire.  Indian  Head  Bank  and  Trust 
Company,  Portsmouth.  New  Hampshire; 
Indian  Head  Bank  North.  Littleton,  New 
Hampshire:  Dartmouth  National 
Corporation.  Nashua.  New  Hampshire; 


and  Dartmouth  National  Bank,  Hanover. 
.New  Hampshire. 

In  connection  with  this  apphcation, 
Fleet/Norstar  Financial  Group.  Inc.  has 
also  applied  to  acquire  Indian  Head 
Mortgage  Corporation,  Nashua,  New 
Hampshire,  and  thereby  engage  vn 
originating  and  ser\'icing  mortgage  loans 
pursuant  to  5225.25(b);i)  of  the  Board's 
Regulation  Y  and  acting  as  agent  in  the 
sale  of  mortgage  life  and  mortgage 
disability  insurance  to  its  borrowers 
pursuant  to  5225.25(b)(8)  of  the  Board's 
Regulation  Y. 

Fleet-Norstar  Financial  Group  has 
applied  to  acquire  Indian  Head  Data 
Services,  Inc.,  Nashua,  New  Hampshire, 
and  thereby  engage  de  novo  in  providing 
data  processing  services  pursuant  to 
5  225.25(b)(7)  of  the  Board's  Regulation 
Y  and  Indian  Head  Bank  Services 
Corporation.  Nashua,  New  Hampshire, 
and  thereby  engage  de  novo  in  offering 
management  consulting  services  to 
unaffiliated  depository  institutions 
pursuant  to  §  225.25(bllll )  of  the  Board's 
Regulation  Y  and  offering  in-house 
developed  software  for  sale  to 
unaffiliated  persons  pursuant  to 
§  225JJ5(b)(7)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  7. 1988. 
lamos  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  8&-20866  Filed  9-13-88;  8:45  ami 
aiLUM  cooi  ttift^vn 


Peoples  Bancorp,  Inc.,  et  el.; 

Formations  ot  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  lisled  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  10  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company  The  factors  that  are 
considered  in  acting  on  the  applications 
arc  set  forth  in  section  3(c]  of  the  Act  (12 
U.S.C.  1642(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Resene  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing.  identJfy'ing  specifically 
any  questions  of  fact  that  are  m  dispute 


and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
7.1988. 

A.  Federal  Reserve  Bank  of  Cleveland 
()ohn  I.  WLxted,  )r..  Vice  President  1 1455 
East  Sixth  Street,  Cleveland.  Ohio  44101 

1-  Peoples  Bancorp.  Inc..  Marietta, 
Ohio;  to  acquire  7.65  percent  of  the 
voting  shares  of  Heartland  Bancorp. 
Grove  City.  Ohio,  and  thereby  indirectly 
acquire  The  Croton  Benk  Company, 
lohnstown,  Ohio. 

B.  Federal  Reserve  Bank  of  Chicago 
(DaWd  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Ilhnois 
60690: 

1.  Indecorp.  Inc..  Chicago,  Illinois:  to 
acquire  100  percent  of  the  voting  shares 
of  Drexel  Holding  Company.  Oak  Park, 
Illinois,  and  thereby  indu-ecUy  acquire 
Drexel  National  Bank.  Chicago.  Illinois 

C.  Federal  Reserve  Bank  of  Dallas  (W 
Arthur  Tnbble.  Vice  President)  400 
South  Aktrd  Stiee  .  Dallas,  Texas  75222. 

1.  Firslshams  of  Texas.  Inc..  Marshall, 
Texas;  to  become  a  bank  holding 
comp.iny  by  acquiring  100  percent  of  the 
voting  shares  of  The  First  National  Bank 
of  Marshall,  Marshall.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  6, 1966. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
IFR  Doc-  68-20868  Filed  9-13-88:  8:45  amj 
BHUNO  COOC  UtO-Ot-M 


Wisdom  Holding  Corp.:  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  m  this  notice 
has  apphed  under  %  225.23(a)(2)  or  (0  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  5  225-21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  m  a  nonbanking 
activity  that  is  hj-ted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  Stales. 

The  application  is  available  for 
immediate  inspection  ai  the  Federal 
Reserve  Bank  indicated-  Once  the 
application  has  been  accepted  for 
processing,  it  wsU  also  be  available  for 
mspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
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question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  ;n  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices, '"  Any  request  for  a 
hearing  on  this  quesljon  must  be 
accompanied  by  a  statement  of  the 
reasons  a  wTitten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specificaiiy  any  questions  of 
fdct  that  are  in  dispute,  summanzmg  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggneved  by 
approval  of  the  proposal 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  6, 
1988. 

A  Federal  Reserve  Bank  of  St.  Louis 
Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missoun  63166: 

1.  Wisdom  Holding  Corporation. 
Salem.  Missouri;  to  acquire  Wisdom  & 
Merrel!  Insurance  Agency,  Inc..  Roila, 
Missouri,  and  Your  Insurance  Man 
Agency.  Inc..  Salem.  Missouri;  and 
thereby  engage  in  operating  a  general 
insurance  agency  m  a  town  with 
population  less  than  5,000  by  a  bank 
holding  company  with  consolidated 
assets  less  than  $50  million,  pursuant  to 
55  225  25(b)l8){ilil(A).  and 
2Z5-25(b)(8|lvil  of  the  Board's  of 
Regulation  Y.  Wisdom  4  Merrell 
Insurance  Agency,  Inc.  will  operate  in 
Pulaski  and  Phelps  Counties.  Missouri, 
and  Your  Insurance  Man  Agency,  Inc. 
will  operate  m  Dent  and  Reynolds 
Counties  Missouri. 

B>iar(J  jf  Governors  of  the  Federal  Reserve 
5ysf?:n,  S*;ptembera.  1988. 
Jamea  McMee. 

Assoauti'  Serrelary  oflhe  Board. 
[PTl  Doc,  ae-COM?  Filed  9-13-88:  8:45  amj 
BILum  COOC  »10-t(MI 


DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  87IMM13I 

Policy  And  Proceduras  Gulda  For 
Labaling  of  Animal  Drugs  That  May  B« 
Human  Carclnogena 

AaEHCY:  Food  and  Drug  Administration. 
ACnoK  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  labeling  guide  prepared 
by  FDAs  Center  for  Veterinary 
Medicine  (CVM)  for  reviewers  of  new 
animal  drug  applications  (NADA's). 
CVM  Staff  Manual  Guide  1240.3140 
concerns  a  statement  that  may  be  called 
for  on  the  labeling  of  carcinogenic  new 
animal  drugs. 

AOOlitESS:  Requests  for  single  copies  of 
CVM  Staff  Manual  Guide  12403140  may 
be  submitted  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Admirustration.  Rm.  4-62.  5600 
Fishers  Lane.  Rockville.  MD  20657. 
(Send  two  self-addressed  adhesive 
lables  to  assist  the  Branch  in  processing 
your  request,) 

FOR  FURTHER  INFORMATION  CONTACT: 

Bob  G.  Gnffith.  Ce.iter  for  Veterinary 
Medicine  (KFV-1 10).  Food  and  Drug 
Admirustration.  5000  Fishers  Lane. 
Rockville.  MD  20857,  301^*43-1963. 
SUPPLEMENTARY  INFORMATION:  Although 

they  are  few  in  number,  there  may  be 
new  animal  dnigs  that  are  suspect 
human  carcinogens  but  that 
nevertheless  ment  approval.  Approval 
of  an  NADA  for  such  a  drug  is  based  in 
part  on  a  determination  that  there  is 
virtually  no  risk  of  human  exposure 
from  handling  or  administration  when 
the  drug  is  used  in  accordance  with 
labeling  directions. 

Therefore,  CVM  has  prepared  for 
reviewers  of  NADAs  CVM  Staff 
Manual  Guide  1240.3140,  concemmg 
labeling  policy  for  animal  drugs  that 
may  be  human  carcinogens.  The  purpose 
of  CVM  Staff  Manual  Guide  1240.3140  is 
to  alert  the  reviewers  of  the  need  (o 
assure  safety  to  persons  using  such 
drugs  by  preventing  human  exposure 
from  administration  or  careless 
handling  CVM  Staff  Manual  Guide 
1240.3140  does  not  address  the  issues  of 
human  food  safety  or  target  animal 
safety. 

The  policy  providing  for 
carcinogenesis  and  human  warning 
Btatementa  may  be  applied  whenever 
CVM  delennines  there  is  evidence  of 
carcinogenic  activity  based  on  the 
criteria  included  in  the  CVM  Staff 
Manual  Guide  1240.3140.  If  there  is  such 
evidence  that  a  drug  is  an  ammal 
carcinogen.  CVM  regards  the  drug  as  a 
suspect  human  carcinogen. 

The  following  prototype  statement 
should  be  included  in  the  labels  and 
labeling  of  such  drugs: 

"Carcinogenesis: 

(N'ame  of  drug) 

has  been  shown  to  cause  cancer  in 

(Species) 


(see  human  warnings)." 

CVM  Staff  Manual  Guide  12403140 
will  be  used  by  CVM  reviewers 
following  publication  of  this  notice  in 
the  Federal  Regisler  as  they  evaluate 
pending  and  future  original  and 
supplemental  NADA  s  submitted  for 
approval.  The  agency  intends  to  initiate 
a  nolice-and-comment  rulemaking 
proceeding  to  develop  a  regulation 
requiring  the  statement  on  the  labeling 
of  all  previously  approved  products  thai 
are  animal  carcinogens  as  well  as  on  the 
labeling  of  all  such  products  that  are  or 
will  be  the  subject  of  applications  Hied 
with  CVM.  In  the  meanUme.  CVM 
encourages  manufacturers/sponsors  of 
all  currently  approved  products  in  this 
category  to  voluntarily  place  on  product 
labeling  the  information  discussed  in 
CVM  Staff  Manual  Guide  1240.3140. 
CVM  also  encourages  manufacturers/ 
sponsors  of  all  new  animal  drug 
products  in  this  category  for  which 
applications  are  or  will  be  pending  to 
submit  for  its  review  draft  labeling 
incorporating  that  information. 

CVM  Staff  Manual  Guide  1240.3140  is 
available  for  public  examination  in  the 
Dockets  Management  Branch  (address 
above)  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  Requests  for 
single  copies  of  CVM  Staff  Manual 
Guide  124031 40  should  refer  to  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  and  should  be 
submitted  to  the  Dockets  Management 
Branch. 

Dated:  August  31. 198a. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 

(FR  Uof.  aa-:;om4  Filed  »-13-8a;  6:45  ami 

atUJMQ  COOE  4ilK>-01-« 


[Oodtet  Na  MN-02S41 

Establishment  of  the  Therapeutic 
Inequivalence  Action  Coordinating 
Committee;  Availability  of  Committee 
Reporta 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
establishment  of  the  Therapeutic 
Inequivalence  Action  Coordinating 
Committee  (TLACC)  and  the  availability 
of  committee  reports.  TIACC  is  a 
committee  within  FDA's  Center  for  Drug 
Evaluation  and  Research  (CDER)  that 
reviews  reports  of  drug  product 
therapeutic  failure  and  other  adverse 
drug  reactions  ansing  from  the 
substitution  of  drug  products.  Where 
appropriate.  TIACC  initiates 
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investigations  and  issues  committee 
rpports  on  its  rmdmgs. 

ADORCSSCS:  Copies  of  the  committee 
Pf-ports  are  available  for  review  at  the 
I3ocket8  Management  Branch  UiFA- 
31)5).  Food  and  Drug  Administration.  Rm. 
4-ft2.  5600  Fishers  Lane,  Rockville,  MD 
.:<i^7.  Written  requests  fur  copies  of  the 
reports  to  the  Freedom  of  Information 
Staff  (HF'I-35).  Food  and  Drug 
Administration.  Rm.  12.^-16.  5600 
Fishers  Une,  Rockville.  MD  20657. 

FOR  FURTMEft  INFORMATK>N  CONTACT: 

Donald  D.  Hare.  Centpr  for  Drug 
Kvalualion  and  Research  [HFT3-2031. 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857.  301- 
44a-27a4. 

SUPf>LEMEirTARY  mrORMATION: 
1.  Background 

TOA  has  long  been  concerned  about 
mainlaining  the  quality  and  therapeutic 
equivalence  of  multisource  drug 
products.  With  the  passage  of  the  Drug 
Price  Competition  and  Patent  Term 
Restoration  Ac!  of  1984.  which  provides 
for  the  abbreviated  new  dnig 
application  (ANDAj  process  to  be 
extended  to  large  numbers  of  generic 
copies  of  approved  drug  products,  a 
controversy  regardmg  the  safety  and 
comparable  effectivcnpss  of  these 
genenc  copies  arose,  In  an  effort  to 
provide  a  forum  for  ail  interested 
persons  to  express  their  views  on  this 
and  other  issues  relating  to  the 
bioequivalence  of  solid  oral  dosage 
forms.  FDA  sponsored  a  pubhc  hearing 
frnm  September  29  to  October  1. 1986 
|bi(>equivalen(,e  hearing).  A  major 
concern  expressed  at  the  bioequivalence 
hnanng  was  the  abihty  of  the  current 
ftdverse  drug  reaction  (ADR)  reporting 
system  to  delect  therapeutic  failures  of 
drug  products  The  agency  established  a 
T.isk  Force  to  evaluate  the 
recommendations  made  at  the  bearing. 
The  Task  Force  released  its  report  on 
February  29. 1968  (53  FR  60361.  The  Tdsk 
Force  report  recommended  that  FDA 
improve  agency  procedures  to  detect 
tind  evaluate  reports  of  drug  product 
therapeutic  failure  that  could  be 
indicative  of  product  inequivalence.  In 
response  to  the  Task  Force 
rf»commendation.  FDA  established 
TIACC.  a  special  committee  in  CDER.  to 
evaluate  reports  of  clinical  failure 
aitnbuted  lo  switching  from  one  brand 
of  drug  product  to  another  that  is  rated 
therapeutically  equivalent  to  the  first. 
including  reports  of  no  drug  effect  and 
reports  of  toxicity.  Drug  products 
considered  therapeutically  equivalent 


by  FDA  are  rated  AA.  AB,  AN,  AO.  AP. 
or  AT  in  FDA's  publication  entitled 
"Approved  Drug  Products  with 
Tlierapeutic  Equivalence  Evaluations" 
(commonly  known  as  the  "Orange 
Book"). 

II.  TlACC's  Procedures  and 
Responsibilities 

TIACC  is  composed  of  scientific  and 
regulatory  staff  from  four  offices  within 
CDER:  The  Office  of  Drug  Standards,  the 
Office  of  Epidemiology  and  Biostatistics, 
the  Office  of  Compliance,  and  the  Office 
of  Research  Resources.  TIACC  conducts 
the  agency's  review  and  evaluation  of 
reports  of  therapeutic  failure  and 
toxicity  of  multisource  drug  products 
and  issues  committee  reports  on  its 
findings.  TIACC  meets  monthly:  it  may 
also  meet  more  often  when  it  has 
significant  reports  to  review.  Below  is  a 
brief  summary  of  how  the  units  within 
TIACC  monitor  and  evaluate  reports  of 
therapeutic  failure. 

TTie  Office  of  Drug  Standards  chairs 
the  meetings,  monitors  the  literature  and 
other  sources  to  identify  instances  of 
potential  therapeutic  inequivalence,  and 
has  overall  responsibility  for  the 
committee.  It  may  also  evaluate  reports 
regarding  bioequivalence  and  other 
areas  within  its  expertise. 

The  Office  of  Epidemiology  and 
Biostatistics  monitors  ADR's  to  identify 
clusters  of  reports  and  reports  with 
documented  plasma  level  data.  In 
addition,  the  office  analyzes  quarterly 
reports  of  ADR's  describing  therapeutic 
failures  or  toxicity.  The  office  also 
collects  ADR's  from  each  participating 
unit  of  TIACC,  evaluates  each  report, 
and  decides  which  reports  ment  further 
investigation  by  TIACC 

The  Office  of  Compliance  monitors 
drug  product  problem  reports  which  are 
submitted  under  a  program  designed  to 
encourage  reports  from  practitioners 
and  others  regarding  product  problems 
that  may  affect  the  drug  product. 
including  problems  with  labelmg, 
packaging,  and  product  potency.  This 
office  generally  initiates  field 
investigations  when  TIACC  deems  it 
appropriate. 

i'he  Office  of  Research  Resources 
monitors  the  literature  for  published 
reports  of  therapeutic  failure  or  toxicity. 
acts  as  Executive  Secretan,'  to  TIACC. 
and  prepares  meeting  agendas,  minutes. 
and  committee  reports. 

rn.  Availability  of  Reports 

TIACC  will  prepare  a  wntten  report  of 
its  findings  and  recommendations  for 
action  for  each  report  of  therapeutic 
failure  or  toxicity  for  which  an 


investigation  is  conducted.  These 
reports  are  available  lo  the  public  for 
review  at  the  Dockets  Management 
Branch  (address  above)  from  9  a.m.  to  4 
p.m^  Monday  through  Friday.  Requests 
for  copies  of  the  reports  may  be 
obtained  under  the  Freedom,  of 
Information  Act.  Submit  written 
requests  lo  the  Freedom  of  Information 
Staff,  address  above.  TL'\CC  has  placed 
all  the  written  reports  it  has  prepared  m 
the  public  file,  mduding  the  following: 

Phenytoin  toxicity — dated  February 
n,  1968. 

Therapeutic  failure  of  generic 
Primidone — dated  Febraury  29. 1988. 

Reports  drafted  in  the  future  will  be 
placed  in  this  public  docket  under  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  for  interested 
persons  to  review.  The  agency  does  not 
plan  to  armounce  the  filing  of  each 
report  in  the  Federal  Register. 

Dated:  September  Z.  \W8 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
[FR  Doc.  afl-20915  Filed  9-13-8a.  8:*S  am} 
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[Docket  No.  88H-0324) 

Drug  Export  Iiinlpre8«(f)  XL  Tabtets 
(Prazosin  Hydrochorlde) 

aoency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  end  Drug 
Administration  (FDA)  is  announcing 
that  Pfizer  Pharmaceuticals  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug  Minipress® 
XI.  Tablets  (prazosin  hydrochlonde)  to 
France. 

ADDRESS:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm 
4~6Z.  5600  Fishers  Lane.  Rockville.  MD 
208S7.  and  lo  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendmr-nts  Act 
of  19B6  should  also  be  directed  to  the 
contact  person 

FOR  FURTHER  INFORMATION  CONTACT. 
Rudolf  Apodaca.  DiMsion  of  Drug 
Labeling  Ccmphance  lHFD-310],  Center 
for  Drug  Evaluation  and  Research.  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-295- 
B063, 

SUPPtEMENTARV  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (P>ib.  L. 
99-660]  (secUon  802  of  the  Federal  Food, 
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Drug,  and  Cosmetic  Act  (the  act)  (21 
US.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 
IS  governed  by  section  802(b)  of  the  act. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
602(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filmg  to  determine  whether 
the  requirements  of  section  802(b)(3)(Bl 
have  been  satisfied.  Section  802(b)(3)(A! 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filmg  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement. 
the  agency  is  providing  notice  that  Pfizer 
Pharmaceuticals.  Pfizer.  Inc..  235  E.  42nd 
St..  New  York.  NY  10017,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug  Minipress® 
XL  Tablets  [prazosin  hydrochloride),  to 
France.  This  product  is  indicated  for  the 
treatment  of  h>'penension,  The 
application  was  received  and  filed  in  the 
Center  for  Drug  Evaluation  and 
Research  on  August  29.  1988,  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
[address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  am.  and 
4  p.m..  Monday  through  Friday, 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  September  26. 
1968.  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideratMjn  of  the  information  during 
the  30-ddy  review  penod. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802, 
Pub.  L  99-660  (21  U.S.C.  382)]  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redetegated  to  the  Center  for  Drug 
Evaluation  and  Research  [21  CFR  5.44). 

Dated.  September  7,  1988 
Daniel  Michels. 

Direclor.  Office  of  CompJunce.  Center  for 
Dmg  Evaluation  and  Research. 
[FR  Doc,  88-20913  Filed  ^13-88;  6:45  am] 
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DEPARTMEMT  OF  THE  IMTERIOR 

Bureau  of  Land  Management 

[WO-15O-0»-4a30-11] 

National  Public  Landa  Advfaory 
Council;  Meeting 

agency:  Bureau  of  Land  Management, 

Interior 

action:  Notice  of  meeting  of  the 

National  Public  Lands  Advisory  Council. 

summary:  Notice  is  hereby  given  thai 
the  National  Public  Lands  Advisory 
Council  will  meet  October  13-15.  1988. 
at  the  Sheraton  Hotel,  750  N.  St.  Francis 
Dnve.  Santa  Fe.  New  Mexico.  The 
meetmg  hours  will  be  8:00  a.m.  to  5:00 
p,m.  on  Thursday,  the  13th.  9:00  a.m.  to 
5:00  p.m.  on  Friday,  the  14th.  and  8:00 
am,  to  12:00  p.m.  on  Saturday,  the  15th. 
The  proposed  agenda  for  the  meeting  is: 

Thursday.  October  13.  Morning: 
Overview  of  BLM  program 
accomphshments  in  the  SO's:  Address  by 
Interior  Department's  Assistant 
Secretary  for  Land  and  Minerals 
Management;  Council  old  and  new 
business,  to  include  Department 
responses  to  previous  Council 
resolutions,  status  report  on  the  wild 
horse  and  burro  program,  and 
discussion  of  future  Council  meetings 
and  activities:  Meeting  of  Council 
Subcommittees. 

Afternoon:  Public  statement  period; 
Meeting  of  Council  Subcommittees. 

Friday.  October  14:  Morning:  The 
State  view  of  public  land  management 
in  New  Mexico;  Resolution  of  Navajo 
land  tenure  problems;  Presentation  on 
New  Mexico  water  issues:  L'pdate  on 
Land  Information  System  (US) 
accomplishments:  Meeting  of  CounciJ 
Subcommittees. 

Afternoon:  Meeting  of  Council 
Subcommittees. 

Saturday.  October  15;  Final  meetings 
of  Council  Subcommittees;  Reports  from 
Subcommittees  to  full  Council  and 
consideration  of  Council  resolutions. 

All  meetings  of  the  Council  are  open 
to  the  public.  Opportunity  will  be  given 
for  members  of  the  public  to  make  oral 
statements  to  the  Council,  beginning  at 
1:00  p.m.  on  Thursday.  October  13. 
Speakers  should  address  specific 
national  public  lands  issues  on  the 
meeting  agenda  and  are  encouraged  to 
submit  a  copy  of  their  written  comments 
by  October  6  to  the  Bureau  of  Land 
Management's  New  Mexico  State  Office 
at  the  address  listed  below.  Depending 
on  the  number  of  people  who  wish  to 
address  the  Council,  it  may  be 
necessary  to  limit  the  length  of  oral 
presentations. 


dates:  October  13-15 — Council  Meeting. 
October  13 — Public  Statements. 
ADDRESS:  Copies  of  public  statements 
should  be  mailed  by  October  6  to: 
Director.  New  Mexico  State  Office  (912|. 
Bureau  of  Land  Management.  P.O  Box 
1449.  Santa  Fe.  New  Mexico  87504-1449 
FOR  PURTMCR  INFORMATION  CONTACT: 

Karen  Slater.  Washington.  DC.  Office. 
BLM.  telephone  (202)  343-5101;  or  Lynda 
Dubrow.  New  Mexico  State  Office.  BL\t 
telephone  (505)  988-6316, 
SUPPLEMEITTARY  INFORMATION:  The 

Council  advises  the  Secretary  of  the 

Interior  through  the  Director,  Bureau  of 

Land  Management,  regarding  policies 

and  programs  of  a  national  scope 

reialed  to  public  lands  and  resources 

under  the  junsdiction  of  BLM. 

Robert  F.  Burford. 

Director 

September  9. 1988. 

[FR  Doc  86-20964  Filed  19-13-88:  8:45  am) 
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IWY-fl3(M>S-4220-10:  WYW  1091151 

Proposed  WHhdrawaf  and  Opportunity 
for  Public  Meeting;  Wyoming 

agency:  Bureu  of  Land  Management 

Intenor. 

action:  Notice. 

summary:  The  Bureau  of  Land 

Management  proposes  to  withdraw 
9,609.74  acres  of  public  and  private 
surface  from  mineral  location  to  proter.t 
the  Whiskey  Mountain  Bighorn  Sheep 
Winter  Range.  This  notice  closes  the 
land  for  up  to  2  years  from  mineral 
location.  The  land  will  remain  open  to 
surface  entry  and  mineral  leasing. 
DATE:  Comments  and  request  for  a 
public  meeting  must  be  received  by 
DecmbenS.  1988. 

ADDRESS:  Comments  and  requests  for  a 
meeting  should  be  sent  to  the  Wyoming 
State  Director,  Bureau  of  Land 
Management.  2515  Warren  Avenue.  P.O. 
Box  1828.  Cheyenne.  Wyoming  82003. 
FOR  FURTHER  INFORMATION  COffTACT: 

Tamara  Gertsch,  BLM  Wyoming  State 
Office,  P.O  Box  1828.  Cheyenne. 
Wyoming  82003,  (307)  772-2072. 
SUPPLEMENTARY  INFORMATION:  On 

August  31,  1988,  a  petition  was  approved 
allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  descnbed  public 
and  pnvate  land  from  location  or  entry 
under  the  general  mining  laws,  subject 
to  valid  existing  rights: 

Sixth  Principal  Merifliaii. 

T  39  N  ,  R.  105  W.. 


Sec  4.  all.  unsurveyed. 
T  40N    R.  105W, 

Sec-  17,  WWSW"*.  SE%SWV«; 

Sec  18.  S^NF.V4,  WWNW'^*.SEV,NWV4. 
SV,: 

S*jc.  IS,  all: 

Sec  20.  WSNEV*.  WW.SEV,: 

Sec.ZVSW^SWV*; 

Sec  28.  ^fWV«,  NWSWV*.  SWVdSW^^: 

Sec  29.  all. 

Sec.  33.  Lots  1-4,  W\^; 
T,  40  N.  R.  106  W,. 

Sec  2.  lots  3.  4; 

Sec.  3,  lots  1,4: 

Sec.  10.  N^NE^i.  SEWNE''^: 

Sec  11.  Uls  3.  4.  5.  9,  NEV4SWV*; 

Sec  14.  lot  2,  WWNWV,,  SESiNWV*. 
N^SVVV*; 

Sec  15.  NEWNEV,.  SWNEV*.  S"^, 

Sec  22,  SEV4NEV«,S'>i. 
T.  41  N.R.lOeW.. 

Sec  19.  lots  2.  3.  4.  S»^NEVi.  SEV^NW^. 
E-^SWV^.SEV,; 

Sec.  20.  NH,  SWVv  WWSEV4: 

Sec-  29.  S'^NEV,.  E^NWV^.  S^; 

Sec.  30.  lota  H,  SWNEV*.  E\4Wi^  SE%; 

Sec.  31.  lots  5~2a 

Sec  32.  lots  1-16; 

Sec.  33,  WWNE'4.  WHNWW.  ffiViNWW. 
SW: 

Sec34.SWV4SW^. 
T  41  N..  R.  107  W.. 

Sec  23.  SWSWV4.se V4i 

S(>c.  24.  SH. 

Sec.  S.*).  E't.EW.  NW-^NEVv  SWV,SEV4, 

The  areas  de^cntied.  which  include  both 
public  and  private  surface  estate  and  Federnl 
mineral  estate,  aggregate  9.609."4  acrvs 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  Whiskey 
Mountain  Bighorn  Sheep  Winter  Range 
The  area  contains  one  of  the  largest  and 
most  visible  bighorn  sheep  populations 
in  North  America. 

For  a  penod  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  pubUc  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal-  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting- 

The  application  will  be  processed  in 
acrordance  with  the  regulations  set 
form  in  43  CFR  2300. 


For  a  penod  of  2  years  from  the  dale 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  cancelled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  termporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  only  those  discretmnart'  land  use 
authorizations  of  a  temporary  nature 
which  are  allowed  by  an  authorized 
officer  of  the  Bureau  of  I.^nd 
Management. 

Dale;  September  8, 1988. 
David  ].  Waltef. 
AcUng Stale  Director 
[FF  Doc-  88-20895  Filed  9-13-88:  &45  ami 
BtLUMO  COOC  431&-23-II 


[UT-O4(M)a-4322-02i 

Cedar  City  District  Grazing  Advisory 
Board  Meeting 

Notice  is  hereby  given  in  accordance 
with  Public  L^w  992-463  that  a  meeting 
of  the  Cedar  City  District  Grazing 
Advisor>'  Board  will  be  held  on 
Thursday.  October  20. 1988,  The  meeting 
will  begin  at  9:30  a.m.  in  the  Bu.'-eau  of 
I^nd  Management  Cedar  City  District 
Office  located  at  176  East  DL  Sargent 
Dnve.  Cedar  City,  Utah. 

The  agenda  is  a  follows:  (1)  Election 
of  Advisory  Board  Officers:  12)  Review 
of  Current  Advisor)-  Board  Charter,  (3) 
Review  of  new  billing  requirements;  (4) 
Report  on  recently  completed  AMPs;  (51 
Report  on  use  of  FY 88  range 
improvement  funds,  and  (6)  General 
Advisory  Board  busine  ss. 

Gracing  Advisor>'  Board  meetings  are 
open  to  the  public.  Interested  persons 
may  make  oral  statements  or  file  written 
statements  for  the  Board's 
consideration.  Oral  statements  will  be 
received  at  9;30  a.m.  Anyone  wishing  to 
make  an  oral  statement  must  notify  the 
District  Manager.  Bureau  of  Land 
Management.  176  East  DL  Sargent  Drive, 
Cedar  C^ty,  Utah  B4720,  phone  (801)  586- 
2401.  by  October  17,  1988.  Depending  on 
the  number  of  persons  wishing  to  make 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager. 

Summar>'  minutes  of  the  Board 
meetings  will  be  maintained  in  the 
District  Office  and  be  available  for 
public  inspection  and  reproduction 
(during  regular  business  hours)  within  30 
days  following  the  meeting. 
Rooald  A.  Mofltagna 
Acting  District  Manager. 
Septemt»er  6. 1968 

|FR  Doc  8&-20925  Filed  9-15-88:  845  am) 
BHJUKOCOOC  431»-0Q-« 


(CA-0  20-08-4050-90 1 

California:  Susanville  District  Advisory 
Council  Meeting 

AOCNCy:  Bureau  of  Land  Management. 

Interior 

ACTION:  Notice  of  meeting, 

SUMMARY:  Notice  is  hereby  given.  In 
accordance  with  Pub  L  94-579 
[FIPMAl.  that  a  District  Advison,- 
Council  meetmg  will  be  held  on 
Wednesday  and  Thursday.  October  12 
and  13.  1988.  The  meetings  will  begin  on 
Wednesday,  October  12.  1988  at  10.00 
a.m.,  Susanviile  Disrict  Office  of  the 
Bureau  of  Land  Management.  705  Kail 
Street.  SusanviUe.  California  96130  and 
end  3:00  pm.  on  Thursday.  October  13. 
1988.  The  agenda  will  include  discussion 
on  the  East  Lassen  Deer  Herd.  Bighorn 
remiroductions.  the  Wild  hlorse  and 
Burro  Program.  Malacha  Hydro-Electric 
Project  Ft.  Sage  OHV  Project. 
Wilderness  Program  and  the  Silver  State 
Water  Project.  The  meeting  is  open  to 
the  puhhc  and  interested  persons  may 
make  oral  statements  to  the  Councd  or 
file  a  written  statement  for  the  Council's 
consideration. 

Anyone  wishing  to  make  an  oral 
statement  must  notify  the  District 
Manager.  Bureau  of  Land  Management 
705  Hdl!  Street  Susanville.  California 
96130,  by  October  5.  1988,  Depending  on 
the  number  of  persons  wishmg  to  make 
oral  statements,  a  per  person  time  limit 
may  be  established. 

Siimmarv'  mmutes  of  the  Council 
meetii^  will  be  maintained  In  the 
District  Office,  and  will  be  available  for 
public  inspection  and  reproduction 
[during  regular  business  hours)  within  30 
ddV?  following  the  meeting- 
FOn  FURTHER  INFORMATION  CONTACT: 

)ohn  T>'son.  Public  Affairs  Officer,  at 

916-257-538!. 

C.  Rex  Clear>. 

District  Manager. 

[FR  Doc-  88-20927  Filed  9-13-88  845  am) 
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Office  of  Surface  Mining  Reciamatton 
and  Enforcement 

Availability  of  E>eclslon  and  Statement 
of  Reasons  for  Decision  on  Black 
Diamond  Unsuttabtltty  PetiUon 

agency:  office  of  Surface  Mining 
Reclamation  and  Enforcement  Interior 
ACTION:  Availability  of  decision  and 
statement  of  reasons  for  decision  on 
Black  Diamond  Unsuilabilily  Peution. 

SUMMARY:  The  Director  of  the  Office  of 
Surface  Mining  Reclamation  and 
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Enforcement  fOSMRE)  has  reached  a 
decision  on  a  petition  to  designate  lands 
as  unsuitable  for  surface  coal  mining 
operations  in  the  Black  Diamond  area  of 
Washington 

ADDRESSES:  Copies  of  the  Statement  of 
Decision  and  the  Statement  of  Reasons 
tor  the  decision  may  be  obtained  from 
Duane  H.  Centz.  Western  Field 
Operations.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Brooks 
Towers.  1020  15th  Street,  Denver, 
Colorado  80202;  telephone  (303)  &44- 
Z'^9  and  Glenn  C  Waugh,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  Columbia  Commons.  3773 
C  Martin  Way  East.  Siute  104.  Olympia. 
Washington  98506:  telephone  (206)  753- 
^538. 
FOR  FURTHER  IMFORMATTOM  COMTACT 

Duane  H.  Centz.  Office  of  Surface 

Mining  RecJamatJon  and  Enforcement. 

Brooks  Towers.  1020  15th  Street.  Denver 

Colorado  80202;  telephone  (303)  844- 

2939. 

SUPPLEMEKTARV  INF0RMAT10M:  On  April 

6,  1984,  the  Citizens  Conceroed  About 
Strip  Mining  field  with  OSMRE  a 
petition  to  have  approximately  800  acres 
if  pnvalely  owned  land  immediately 
adjacent  to  the  city  of  Black  Diamond  in 
king  County,  Washington,  designated 
unsuitable  for  surface  coal  mining 
operations.  The  petition  alleges  that 
surface  coal  mining  operations  in  the 
Black  Diamond  petition  area  would  be 
unsuitable  [1)  on  oatural-hazajd  lands. 
12)  on  fragile  lands,  and  (3)  in  close 
proximity  to  population.  It  further 
requests  that  OSMRE  (1)  accept  and 
process  the  petition  as  it  relates  to 
Pacific  Coast  Coal  Company's  [PCCCs] 
proposed  John  Henry  No.  1  mine  permit 
area  and  (2)  enforce  the  buffer  zones 
surrounding  abandoned  underground 
mines,  public  roads,  and  dwellings  m 
the  ncmity  of  the  proposed  operations. 

In  accordance  with  Federal 
regulations  (30  CFR  947.764  and  30  CFK 
764.15(a)[7))  on  May  25. 1964.  OSMRE 
decided  not  to  process  (he  petition  as  it 
re!d!p9  to  t.hat  portion  of  the  petition 
area  that  includes  PCCCs  proposed 
[ohn  Henr\-  .\o.  1  mine  permit  area.  On 
luly  13.  1964.  OSMRE  determined  the 
petition  as  it  relates  to  the  remainder  of 
the  petition  area  [472  acres;  hereinafter 
'he  "curtailed  petition  area")  to  be 
complete 

Pursuant  to  30  CFR  Part  947  764. 
OS.MRE  analyzed  the  alleaations  of  the 
petition.  In  March  1966.  OSMRE 
completed  a  draft  of  the  Black  Diamond 
Petition  Evaluation  Document/ 
Environmental  Impact  Statement  fPED/ 
EIS).  OSKfRE  published  notice  of  the 
availability  of  this  document  and  of  its 
intent  to  hold  a  pubbc  beanng  to  receive 


comments  on  the  petition  and  draft 
document  in  the  March  28. 1986,  Federal 
Register  (51  FR  10679).  The 
Ejivironmental  Protection  Agency  also 
published  notice  of  the  draft  PED/EIS  in 
Ihe  Apnl  4.  1986.  Federal  RegMter  (51  FR 
10640).  OSMRE  held  a  pubbc  hearing  on 
the  petition  and  draft  PED/EIS  at  Black 
Diamond.  Washing^ton,  on  April  29. 1986. 

A  copy  of  the  Statement  of  Decision 
signed  by  the  Director  appears  at  an 
appendix  to  this  notice  AddiRontil 
copies  of  the  Statement  of  Decision  and 
copies  of  the  Statement  of  Reasons  (not 
attached  to  this  notice)  area  available  at 
no  cost  from  the  officea  listed  above 
under  AOORESSCS.  OSMRE  has  sent 
copies  of  these  documents  to  all 
interested  parties  of  record. 

Additional  information  on  this 
petition  may  be  found  in  Federal 
Register  notices  on  August  15,  1984 
(notice  of  complete  petition  for 
designation  of  land  as  unsuitable  for 
surface  coal  mining  operations  and 
request  for  comments;  49  FR  32686)  and 
May  8.  1965  {intent  to  prepare  a 
combined  unsuilabihiy  petition 
evaluation  document/ en vironmentai 
impact  statement.  .W  FR  19495).  A  notice 
of  availabihty  of  thf  final  PED/EiS  was 
published  in  the  Federal  Register  on 
November  2a  1987  |52  FR  44643). 

Date  .August  30.  laua. 
Robert  E.  Boldt 

Acting  Dtfvctar.  Offic*  of  Surface  Stinin^ 
Reciamaoon  and  Enforcenmnt. 

Pstitioa  To  Omrignate  Certain  Son-Federal 
LuxJe.  Kaown  at  th«  Black  Diamond  Ar«a.  fn 
King  Couoty.  Waahlnfrtoo.  I  asuhable  Tor 
Surfaca  Coal  Mining  Oparationa 

Statement  of  Decision 

Under  Section  522  of  the  Surface  Mining 
Control  and  RedaroaUon  Act  of  1977 
fSMCRA.  30  use  1272).  the  Office  of 
Surface  Mining  Reclamntjon  and 
Enforcement  (OSMF)  was  petitioned  by  the 
DtiMoa  Ctwicemed  About  Stnp  MuHnu 
(CCASM)  tu  deiigrate  cerlain  noa-Fodaral 
Idnds  ad)acenl  tu  the  Ctty  of  Black  Diamond 
in  King  County  Waahinxioa  oa  unsuitable 
for  all  tyjws  of  s'orfdce  coal  nunina 
operationi  Mendian  Mineral*  Company,  ont! 
of  the  mineral  rlghti  owners  wuhtn  the 
curtailed  petifron  area,  and  Pacific  Coaal 
Coal  Company  (PCCCl.  the  John  Henry  No,  1 
mme  penrul  applicant,  aiao  withm  the 
cunailed  petiuon  area,  intervened  in 
oppQSiUon  to  thia  peiiuun. 

Because  the  petition  was  received  after 
OSMRE  had  dtitermmed  that  a  permit 
application  for  a  proposed  surface  coal 
mining  and  reclamation  operation  within  the 
petition  area  waa  adimniatra lively  complete, 
and  after  the  applicant  had  pubHahe<i  a 
notice  of  compteteneaa,  OSMRE  decided  to 
process  CCASNTs  peiition  only  as  it  relates 
to  about  VI  acres  within  the  peotion  sirra, 
biit  outside  of  PCCC  s  proposed  fohn  Henry 
No.  1  mtoe  permit  area.  For  purposes  of 


pn.icesBing  the  petiiion.  OSMRE  called  these 
472  acres  "the  curtailed  petition  area  '' 

As  required  by  sections  562(c)  and  522(dl 
of  SMCRA.  OSMRE  aoujtht  public  cxwnmeviX 
on  CCASM  s  petition  OSMRE  held  a  public 
hptinna  resaf^^g  the  petiiion  in  Black 
Diamond.  Washington,  which  is  located  near 
The  curtailed  petmon  area,  OSMRE  also 
prf^pared  a  detailed  petition  document/ 
environmental  impact  statement  (PED.'EIS.  or 
PW^  and  ElS-21 )  evaluating  the  petition  and 
at]  reasonable  decision  altematrves 

in  reaching  my  decision  on  the  Black 
Diamond  un-iuitubihiy  petition,  i  have 
considered  all  of  the  informHfion  m  the 
administrative  recf>rd  for  ihis  proceeding, 
including  the  PED 'EIS.  as  wpil  as  information 
provided  by  the  petitioners,  Ihe  inlervenors 
government  ajtencies,  Ihe  Stale  of 
Washington,  industry  and  the  public  Based 
upon  this  informbtion.  1  hdve  reached  the 
following  decision: 

1.  I  find  that  there  is  insufficient  evidence 
to  support  the  petitioners'  allegations  that 
coal  mining  is  unsuitable  on  natural-hazard 
lands  within  the  curtailed  petition  area,  and 
that  the  mining  m  the  curtailed  petittoo  area 
would  (1)  cause  underground  coal  mines  In 
the  areas  to  nuhBide,  adversely  afTecltng 
residences  through  subaidence.  oiposure  to 
escaping  gas.  and  contamination  of  water  fi:i 
Increase  seismic  acnvily,  which  presents  a 
natural  hazard  to  structures  and  hydrology 
and  which  releases  contaminated  water  onto 
adiaceni  land:  (3)  Increase  the  possibility  of 
catastrophes,  which  could  result  from 
flfMrding  associated  with  unstable  land  that  is 
mined  (the  curtailed  petiooo  area  is  umque 
for  Its  hydroUtgic  b<ilanc,e  and  mukeupl;  and 
(4)  increase  the  chances  uf  erosun  in 
portions  of  the  area  because  of  soil  types. 

2  1  Rnd,  aa  the  petitiunt>rs  allege,  thai  Lake 
No  12.  withm  ihe  nirtailed  petition  area 
umsitlules  Fragile  lands,  is  protected  by  State 
Idw  and  18  of  a  high  environmental  and 
'-tx.reaiional  value  and  quahty  which  would 
be  adversely  affected  by  surface  coal  mining 
operaiiims  Also,  mintng  would  not  be 
compatible  with  the  present  zoning  (for 
general  or  foreatryand  recreation  use)  for  the 
area  In  accordance  with  Sections  522f8t(3| 

I  A)  and  fB),  of  SMCRA.  respectively,  the 
decision  whethitr  to  designate  lands  on  whK:h 
mming  would  be  incompatible  with  present 
zoning,  as  well  as  fragile  lands,  unsuitable  f'^r 
certain  types  of  surface  coat  mining 
operations  is  subject  to  my  discreUou. 

3  Bxerdaing  this  discretion,  I  designate 
Lake  No  12  withtn  the  Black  Diamond 
curtailed  petition  area  (delineated  on  figure 
1  -2  of  OSMRE  PE-7  and  EIS~21 1  as 
unsuitable  for  surface  cual  mining  opcrauons 
1  am  not  designating  Ihe  area  surrounding 
Lake  No.  12  because  thai  area  is  protected  by 
the  Washington  Shoreline  ManaKemeni  Act 
and  the  Kmg  County  shorr-hne  master 
prograoi,  which  combined  with  ihe  intensive 
public  opposition  to  auch  npt'njtiuns  in  the 
adjacent  area  would  preclude  surface  coal 
mining  operations.  In  additiua  SMCRA 
would  preclude  mining  near  slructurea  and 
roads  found  throughout  this  area. 

4,  The  petition  contends  that  surface  coal 
mining  operations  would  be  unsuitable  in 
close  proximity  to  population  in  the  vicinity 
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of  the  curtailed  petition  area.  Federal  law  and 
regulations  do  not  establish  proximity  to 
population  BS  a  cnienon  for  designating  an 
area  unsuitable  for  surface  coal  nunuig 
operations  However  an  area  may  be 
designated  as  unsuitable  if  such  operations 
would  be  incompatible  with  State  or  local 
Isnd-uee  plans 

5  The  eastern  lip  of  the  curlaUed  petition 
iirea.  wtuch  is  about  10  acres  in  size,  falls 
within  the  Green  River  Gorge  Conservuiion 
Area,  which  is  recngmzed  as  a  unique 
recreational  attraction  The  Washington  Statf 
Parks  and  Recretiiion  Commission  has  been 
directed  by  State  law  iCW  43.51.900  through 
43  51  9W1  to  flci;mrp  a!l  lands  withtn  this 
conservation  area  Mining  In  this 
approximately  10  acre  eastern  tip  of  the 
curtailed  petition  area  would  conflict  with 
existing  local  land-use  plans  for  the  10  acres, 
which  specify  thai  thpy  be  used  for  general 
use  or  forestry  and  recreation,  not  for 
quarrying  and  mining  In  accordance  with 
Section  522|b1  cf  SMCR.A,  the  decision 
whether  to  designate  lands  that  are 
mrompatibie  with  pxisfing  Slate  or  local 
[find  use  plans  as  tinsuil^bie  for  surface  coal 
mining  operation  is  subiect  to  my  discretion, 

6.  Exercising  this  discretion.  1  also 
d(?Rignaie  thai  portion  of  the  eastern  tip  of  the 
curtailed  petition  area  that  is  wiLhin  the 
Green  River  Gorge  Conservation  Area 
Idelineaied  on  figure  1-2  of  OSMRE  PE-7  and 
ElS-21 1  as  unsuitable  for  suiface  coal  mining 

7.  Allegation  No.  4  of  the  petition  addreases 
the  proposed  John  l-fenry  No.  1  mine  permit 
area  only  It  consists  of  requests  and 
allegations  urging  that  0S\1RE  (1)  accept  and 
process  the  petitwn  as  it  relates  to  the 
proposed  penr.it  area:  and  (21  enforce  the 
buffer  zune  soiToundiOg  abandoned 
undcr^mnd  mines,  iiiiblic  roads,  and 
dwellings  m  the  area  Bocuuse  OSMRE  has 
already  rejected  the  petition  as  it  relates  to 
the  portion  of  the  petition  area  that  coincides 
with  this  originally  pn>posed  but  now 
approved  permit  area,  allegation  No  4  it 
beyond  the  scope  of  ttus  decision. 

8  OSMRE  rt^guUtions  at  30  CFR 
S47  764^(al  specify  that  a  regulatory 
authority  shall  not  issue  permits  that  are 
tnconxistenl  with  designations  made  pursuant 
to  Psrt  761.  762,  or  764  Therefore,  any  mining 
resulung  from  permits  issued  to  mine  coal 
Linderlying  the  curtailed  petition  area  shall 
not  cause  a  degradation  of  those  portions  of 
the  area  tliat  are  declared  unsuitable  for 
■  Lirfuce  coal  mining  operations. 

B.  My  ST  A  TEMEyr  OF  REASOSS.  which 
accompanies  this  deciaioa.  explains  the 
bases  for  my  decision  to  designate  Lake  No. 
12  and  that  portion  of  the  eastern  tip  of  the 
curtailed  petition  area  that  is  within  the 
Green  River  Gorge  Conservation  Area  as 
unsuitable  for  either  surface  or  underground 
coal  mining  operations,  and  not  to  designate 
any  other  portions  of  itie  hrea  as  unsuitable 
for  such  operations  T>iis  decision  is  final  on 
the  date  it  is  signed.  Any  appeal  of  this 
dr^usion  must  be  fiU'd  within  60  days  of  that 
date  in  the  United  States  District  Court  for 
the  Weslem  Distnci  of  Washmplon,  as 
pro\'ided  in  Section  S261  a  )(1 )  of  SMCRA. 
Copies  of  this  decision  will  be  tent  by 
certified  mail  to  all  parties  to  this  proceeding. 


Date  luly  22. 1986^ 
Robert  E.  Bold!. 

Acting  Director.  Off  ice  of  Surface  Mining 
RecSamation  and  Enforcement 
(FR  Doc-  eft-20881  Filed  9-13-88:  8:45  am] 
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INTERNATIONAL  DEVELOPUEKT 
COOPERATION  AGENCY 

Agency  for  International  Dev«k>pment 

Public  ln(onnatk>n  Collection 
Requirement!  Submitted  to  OM6  for 
Review 

The  Agency  for  International 
Development  jA.l  D)  submitted  the 
following  public  information  collection 
requirements  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  uf  1980,  Pub  L  96-511- 
Comments  regarding  these  infomiatjon 
collections  should  be  addressed  to  the 
OMH  reviewer  listed  at  the  end  of  the 
entry  no  later  than  ten  days  after 
publication.  Comments  may  also  be 
addressed  to,  and  copies  of  the 
submissions  obtained  from  the  Reports 
Management  Officer.  Fred  D.  Allen. 
(7031  875-1573,  IRM/PE.  Room  1109.  SA- 
14.  Washington,  DC.  20523, 

Date  Suhmitied:  September  1.  1988. 

SubmiUw^  Ajiency:  Agency  for 
Inlemstional  Development, 

OMB  Number:  0412-0532. 

Type  of  Submission:  Revision  of 
Currently  Approved  Collection. 

rj/Ve- Training  Cost  Anaiysis  fTCA) 
System. 

Purpose:  The  Agency  for  International 
Development  (A.IJD, I  provides  training 
in  Ihe  U.S.  for  well  over  15.000  students 
each  year  from  Third  World  Countries. 
These  "A.I.D.  Particnpants"  and  their 
training  programs  are  managed  by  200 
contractors.  Contracts  are  let  by  A,I.D. 
Missions  overseas,  central  and  regional 
bureaus  in  Washignton.  DC  and  the 
Office  of  inlemalional  Training  The 
Agency  has  now  devoloped  a  project 
management  system  which  wall 
standardize  most  aspects  of  the 
participant  training  process,  including 
the  definition  of  trainmg  activities  to  be 
provided  by  contractors  for  Al.D. 
Participants:  the  submission  of  cost 
proposals  in  response  to  an  RFP  which 
identifies  the  costs  of  those  services: 
and  a  cost  reporting  system  which 
enables  project  managers  to  assure  that 
contractors  are  keeping  within  their 
proposed  budgets  Respondents  to  an 
RFP  will  have  a  submission  burden  of 
one  and  a  contractor  will  have  an 
annual  submission  burden  of  four. 

Reviewer  Francine  Picoult  (2021  395- 
7340.  Office  of  Management  and  Budget, 


Room  3201,  New  Executive  Office 
Building.  Washington.  DC  20503, 

Date:  September  1.1988 
John  H.  Qgin. 

Flonning  and  Eva/uction  Division. 
[FR  Doc  66-20929  Filed  9-1^-88:  B;45  amj 
BIUMQ  CODE  SI  TS-OI-M 


OEPARTIIEMT  OF  JUSTICE 

Lodging  of  Settlement  Agreement; 
Allls-Ctialmer*  Corp. 

Notice  is  hereby  given  that  a  proposed 
.=etllemenl  agreement  in  In  re  AJIis- 
ChaJmers  Corporation.  (Bankr.  S.D.N.Y.) 
Case  No8,  87  B  11225  Through  67  B 11242 
(Inclusive},  has  been  reached  between 
the  United  States,  on  behalf  of  the 
F.n\ironmental  Protection  Agency,  and 
the  Allis-Chalmers  Corporation  and 
related  entities,  which  are  reorganizing 
under  Chapter  11  of  the  Bankruptcy 
Code.  Under  the  terms  of  the  settlement 
EPA  covenants  not  to  sue  Allis- 
Chalmers  Corporation.  Us  subsidianes 
and  related  entities,  and  the  reorganized 
AUis-Ch aimers  Corporation  for 
environmental  claims  under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Libabilily 
Act  and  other  environmental  statutes 
with  respect  to  twenty-one  sites,  none  of 
which  is  ovimed  by  AHis-Chalmers.  in 
exchange  for  a  payment  of  $4.5  million, 
to  be  paid  by  All is-Ch aimers  upon 
conformation  of  Allis-Chalmers'  plan  of 
reorganization. 

The  Deparctment  of  justice  will 
receive  comments  relating  to  the 
proposed  settlcmenl  agreement  through 
September  26.  1988.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division.  Department  of 
Justice.  Washmgtoa  DC  20530.  and 
should  refer  to  In  re  Ah'is-Cha'mers 
Corparoiion.  (Bankr.  S.D.N.Y.i.  Ref.  No. 
90-11-2-^2.  The  pruposed  settlement 
agreement  may  be  examined  at  the 
Office  of  the  United  Slates  Attorney  for 
the  Southern  District  of  New  York.  One 
St.  Andrews  Plaza.  New  York.  New 
York  10007.  A  copy  of  this  selllement 
agreement  may  be  exammed  at  the 
Environmental  Enforcement  Section. 
Land  And  Natural  Resources  Division  of 
the  DeparlmenI  of  fustjce.  Room  1517. 
Tenth  and  Pennsylvania  Avenue,  NW., 
Washington.  DC  20530  A  copy  of  the 
proposed  seltiement  agreement  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
l^nd  and  Nature!  Resources  Division  of 
the  Department  of  Justice.  !n  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1-70  for  reproduction  cost. 
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payable  to  the  Treasurer  of  the  United 

States. 

Richard  ).  Leon. 

Deputy  Assistant  Attorney  General.  Land  and 

Xatural  Resources  Division. 

[FR  Doc  88-21028  Filed  9-13-88.  8:45  ami 

MLUNC  COOC  44TO-01-« 


Lodging  of  Consent  Decree;  RIbco 
Industilee,  Inc. 

In  accordance  with  Departmental 
policy.  2fl  CFR  50.7,  notice  ig  hereby 
given  that  on  August  17. 1988.  a 
propoaed  Consent  Decree  in  United 
States  V.  Ribco  Industries.  Inc..  {D.R.I) 
was  lodged  with  the  United  States 
District  Court  for  the  District  of  Rhode 
Island.  The  proposed  Consent  Decree 
concerns  a  lawsuit  filed  under  the 
Federal  Water  Pollution  Control  Act,  33 
U  S.C.  1257-1376.  The  proposed  Consent 
Decree  requires  the  defendant  to  pay  a 
civil  penalty  to  the  United  States  and  to 
the  State  of  Rhode  Island  in  a  total 
amount  of  $125.(X)0.  The  proposed 
Consent  Decree  also  contains 
requirements  for  the  defendant  to 
conduct  extensive  sampling  and 
monitoring  of  its  wastewater  discharges. 
The  Department  of  [ustice  wi!I  receive 
for  a  period  of  thirty  (301  days  from  the 
date  of  publication  comments  relating  to 
the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  Land  and 
Natural  Resources  Division.  Department 
of  lustice.  Washington.  DC  20530.  and 
should  refer  to  United  States  v.  Rjbco 
Industries.  Inc.  DJ  Ref.  90-5-1-1-3131. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
Stales  Attorney,  District  of  Rhode 
Island.  223  Federal  Building  ft 
Courthose.  Kennedy  Plaza.  Providence. 
Rhode  Island  02930,  and  at  the  Region  I 
Office  of  the  Env^ronmentai  Protection 
Agency.  John  F  Kennedy  Federal 
Building.  Boston,  Massachusetts.  02203. 
Copies  of  the  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division.  Department  of 
[ustice,  Room  1515.  Ninth  Street  and 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtamed  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  fuatice.  In  requesting 
a  copy  please  enclose  a  check  in  the 
amount  of  S2.40  [10  cents  per  page 


rpprt>duction  cost)  payable  to  the 

Treasurer  of  the  United  States 

Rog«r  |.  ManuUa. 

Assistant  Attorney  General.  Land  and 

Naium!  Resources  Division. 

|FR  Doc.  B8-20928  Filed  9-1.3-«a;  M5  am) 

WLLWO  COOC  4410-0l-« 

Federal  Bureau  of  Prisons 

Intention  To  Prepare  a  Draft 

Environmental  Impact  Statement  for 

the  Construction  of  a  Federal 

Correctional  Institution  In  Greenville, 

Bond  County,  IL 

AQEMCV:  Federal  Bureau  of  Prisons, 

Department  of  fustice 

ACTION:  Notice  of  intent  to  prepare  a 

Draft  Environmental  Impact  Statement 

(DEIS). 

summary: 

1  Proposed  Action:  The  U.S. 
Department  of  Justice,  Federal  Bureau  nf 
Prisons  has  determined  that  a  new 
Federal  correctional  facility  with  an 
adiacent  satellite  prison  camp  1.1  needed 
m  its  system.  A  215  acre  tract  of  land 
immediately  south  of  the  City  of 
Greenville  bounded  by  U.S.  Highway  40 
on  the  north.  Route  12.S5  on  the  East  and 
Route  1175  on  the  west  will  be 
evaluated.  The  proposal  calls  for  the 
construction  of  facilities  to  house 
approximately  250  minimum,  and  b5fi 
medium  security  inmates 

Approximately  100  of  the  215  acres 
would  be  used  for  road  access,  inmates 
housing,  administration  and  program 
spaces  and  services  and  support 
facilities.  In  addition,  exercise  areas 
would  be  included  in  the  needed 
acreage 

2.  In  the  process  of  evaluating  the 
truct  of  land,  several  aspects  will 
receive  a  detailed  examination 
including:  utilities,  traffic  patterns,  noise 
levels,  visual  intrusion,  threatened  and 
endangered  species,  cultural  resources, 
and  socio-economic  impacts. 

3  Altenwtivps:  In  developing  the 
DEIS,  the  options  of  no  action  and 
alternative  sites  for  the  proposed  facility 
will  be  fully  and  thoroughly  examined. 

4.  Scoping  Process:  During  the 
preparation  of  the  DEIS,  there  will  be 
numerous  opportunities  for  public 
involvement  in  order  to  determine  the 
issues  to  be  examined-  A  scoping 
meeting  will  be  held  at  a  location 
convenient  to  the  citizens  of  Greenville. 
The  meeting  will  be  well  publicized  and 
will  be  held  at  a  time  which  will  make  it 
possible  for  the  public  and  interested 
agencies  or  organizations  to  attend.  In 
addition,  a  number  of  informal  meetings 
have  already  been  held  and  will  be 


continued  by  representatives  of  the 
Bureau  of  Prisons  with  interested 
community  leaders  and  officials. 

5-  DEIS  Preparation:  Public  notice  will 
be  given  concerning  the  availability  of 
the  DEIS  for  public  review  and 
comment. 

6.  Address:  Questions  concerning  the 
proposed  action  and  the  DEIS  can  be 
answered  by:  Patricia  K.  Sledge,  Site 
Acquisition  Coordinator.  Office  of 
Facilities  Development  and  Operations. 
Administration  Division.  Federal  Bureau 
of  Prisons.  320  First  Street.  NW  . 
Washington,  DC  20534.  Telephone:  (202) 
272-6534. 

Date  September  8. 1968. 
WUUam  |.  Patrick. 

Chifff.  Facilities  Development  *  Operations, 
Federvl  Bureau  of  Prisons.  Department  of 
fuatice- 

|FR  E>oc  68-20860  Filed  9-13-88:  8:45  ami 
BtLUMG  COOC  441(H»5-« 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligibility  To  Apply 
For  Worker  Adjustment  Assistance; 
APV  Chemical  Machinery  Inc,  et  aL 

Petitions  have  been  filed  with  the 
Secretary  of  Ijibor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  training  Administration,  has 
instituted  investigations  pursuant  lo 
section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  elible  to  apply  for 
adjuslment  assistance  under  Title  II. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  begun  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  personB 
showing  a  substantia)  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  heanng.  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  or  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  26. 1968. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
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Assistance,  at  the  address  shown  below. 
not  later  than  Setember  26. 1988. 

The  petitions  filed  in  this  case  are 
available  for  i.'-.spcctiijn  at  the  Office  of 
the  Director.  Office  of  Trade  AdjuBtinent 


Assistance.  Emplo>'roent  and  Training 
Administration.  US.  Department  of 
Labor.  601  D  street  NW..  Washington, 
DC  20213. 


Signwi  at  Washingion.  DC  thin  6lb  day  of 
September  1968. 
NUnia  M.  Foaks. 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Appcndix 


Petitioner  (Unon/worfcari/fcrn) 

LOC*-, 

Oaia 
fecawed 

Oauol 

panun 

Pa«»nNo 

1 

Aftides  producod 

APV  Chemical  Macrtoe>>  inc.  (Worttare) -,_-^ , 

Saginaw,  Ml 

9/6/ae 

9 '6/88 

»ri/m 
9/6/ee 

9/6/S8 

«'e/es 

9/6'88 
9'6'8« 
9.-6/88 

9/»/e» 

9/6/88 
9/6/88 

9/6/as 

9/6/88 
9/6/88 
9/6/88 
9/6/88 
9/5/88 
9/6/88 
9/6/88 
9/6/88 
9/6/88 
9/6/88 

8/24/88 
8/23/68 

^.000.       . 
pfiflin 

,,,,  OemKaU  macft^ery. 
Coai 

8/22/S8     20.91 1 
8/23/88     20.912 
8/15/88     20J)13- 
7/31/88     20.914 
8/22/86  {  20.915. 
8/22/88  1  20,916 
8/22/88     20.917 

'  hampKjn  intematKXiaf  Corp  fLPW) . 

l"'5A-GE1GV  Cofp    (Conpafiyl            

Sonnw.  MT- 

Toms  Biv«  m 
Onannall,  OH        ,     ., 

How»«.  NJ 

UrionCtly  NJ 

.1  Wood  products. 

'  Dye  Ktu^   pMsbc  reams  and  piasbc  aad«we& 

".-TririrMt^  l^T^ynr^  (W*^*!^)          ,  ,,._ 

r=nlrt«l»f  MfM  A  rjtp  Tji    (ACTWl,?)  _ 

AmbnOge.  P* 

SL  Lima.  HO  

Pawcaluck.  cr 

HaOinCny.  OK--.- 

Wiowa  Fafc.  Tx_ 

Meiai  txHlJing  prcKJucls 

lnt*mfl(irv»fll  <;»»0«  r^    l*rTW(J)      , 

8/23/88 
6/25/88 

8/23/88 

8/15/88 

20  919 

*.kM  Automaieo  Sysiems  (ACTWU»              | 

20.820 
20.921 

-,  Prnted  croufi  boartls 
..-"  Oi 

ersi 

?flO>9 

Geo*ogis:  lof  on  and  gas  (odustrv 
..  '.  KkOmeiy  heecKrear 

8/24/88  1  20.923 
8/22/88     20.924- 

Nikki  9^inniattum  (11  P.WI  1)               

Long  Brancn.  NJ 

JafWyCrty.  NJ 

Woodlawn.  NC 

OWahoma  Cny,  TX 

DMu.'nc 

VamoaCT 

HmiftTm  TX 

^arxfleman  Wg  Co  fWortwra) _   

8/17/88 

20  926 

-.  CM  ana  gas  explorabon  and  producton. 
,  CM  and  gas  exploraDon  and  producodrv 

h;4v  MnkfMtf  If.  Astayuipf^ 

6/1/88     20,928 
8/15/88     20,92s. 
6/12/88  '  20,930 
8/22/88  1  20.931 

UnntMvat'  IMhi    inr    fr./viipw^          ,.,._,, 

CMheta  ppe  heading  eou<)pwot 
...,|  Lad«s  dresses 

.La  vaoeta  fas^wans  I'x:  OlGWU) 

Soum  Bivar.  NJ_. 
NaanvHla.  TN  _ 

[FR  Doc  B8-20M6  Filed  9-13-88;  &45  am] 


Detenni nations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance;  Universal  Food«  Inc^  et  aL 

In  accordance  with  section  223  of  the 
Trade  Act  oflP74  |19  USC  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
-August  29.  Iftftfl-September  2,  1988, 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  lo  the 


separations,  or  threat  thereof,  and  to  the 

absolute  decline  in  sales  or  production. 

Negative  Determloations 

in  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contnbule  importantjy  lo  worker 
separations  at  the  firm. 

In  the  following  cases  the 
investigation  revealed  that  criterion  [3) 
has  not  been  met  for  the  reasons 
specified. 

TA-W-20.787:  Universal  Food,  Inc. 
Schrotter  Imports  Div..  Carlstadt 
NJ 

The  workers*  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W~30.751;  Avery  Label  Co..  North 
Burns  wick  NJ 

Increased  imports  did  not  contnbule 
importantly  lo  workers  separations  at 
the  firm. 

TA-  W~20.794;  Enron  Corp.  (Formerly 
Intemorth,  Inc.).  Gas  Pipeline 
Group.  Omaha.  NE 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 


TA-W-20.764;  Safeway  Stores.  Inc., 

Alawogordo.  NM 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-20,765;  Safeway  Stores.  Inc.. 

Albuquerque.  NM 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-20.766;  Safeway  Stores.  Inc.. 

Artesia.  NM 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA  -  W~20, 767:  Safeway  Stores,  Inc. 

Bclen.  NM 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-20,76A  Safeway  Stores,  Inc.. 

Cansbad.  NM 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certificabon 
under  section  222  of  (he  Trade  Act  of 
1974. 
TA-  Wt20,769:  Safeway  Stores.  Inc., 

CJovts.  NM 
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The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-  W'-JO,  770;  Safeway  Stores.  Inc.. 
Demmg.  SM 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

rA-W~20.777;  Safeway  Stores,  Inc.. 
EspanoJa.  \'M 

The  workers'  firm  does  not  prcduce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-20.7TZ-  Safeway  Stores.  Inc.. 
Hobbs.  NM 

The  workers  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W~2a773:  Safeway  Stores,  Inc..  Las 
Cruces.  N\f 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA~  W-20.774.  Safeway  Stores.  Inc.,  Las 
Vffiias.  NM 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W~20. 775;  Safeway  Stores.  Inc..  Los 
Alarnos.  SM 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

r.-l-  W-W.  776:  Safeway  Stores.  Inc.. 

Lovington.  NM 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-20.777:  Safeway  Stores.  Inc., 

Portales.  .VM 
The  workers  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA  -  W-20. 778;  Safeway  Stores.  Inc.. 

Roswell.  iVAf 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA'W~20.779:  Safeway  Stores.  Inc.. 

Ruisodo.  M\/ 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Art  of 
1974. 


TA  -  W-20. 780:  Safeway  Stores,  Inc. 
Sante  Fe.  NM 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-  W'20.78h  Safeway  Stores.  Inc.. 
Silver  City.  NM 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  Ihe  Trade  Act  of 
1974. 

TA'W~20.782:  Safeway  Stores.  Inc.. 
Socorro.  NM 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-30,7a3:  Safeway  Stores,  Inc., 
Taos.  NM 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA  -  W-20. 784:  Safeway  Stores.  Inc. 
Tucumcari.  NM 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974- 

t  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  August  29. 
19a8-September  2. 198B.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434.  U.S. 
Department  of  Ubor,  601  D  Street.  NW.. 
Washington.  DC  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  wnte  to  the  above  address. 

Oitted:  September  ft.  1968 
Maxvlo  M  Fooka, 

Dir^tor  Office  of  TroiJe  Adiustmeot 
Assistance. 
jFK  Ooc  aB-20Mg  Filed  9-13-^:  8:45  am\ 


NUCLEAR  REGULATORY 
COMMISSION 


(0ocfc«tNaS0-4MI 


Houston  Lighting  &  Power  Co.; 
Consideration  of  Issuancs  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  Uruted  States  Nuclear  ReifuUtory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
78.  issued  to  Houston  Lighting  *  Power 
Company  (the  licensee),  for  operation  of 
the  South  'Texas  Project.  Unit  l  located 
in  Matagorda  County.  Texas. 


The  amendment  would  permit 
expansion  of  (he  spent  fuel  pool  storage 
capacity  by  using  high  density  spent  fuel 
racks. 

On  June  23. 1986.  the  Commission 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
Hearing  for  the  South  Texas  Project. 
Unit  1  license  (53  FR  23707).  That  Notice 
offered  an  opportunity  for  the  applicant 
to  request  a  heanng  on  the  amendment 
and  for  persons  whose  interest  may  be 
affected  to  petition  for  leave  lo 
inter\-ene. 

Due  to  oversight,  the  )une  23.  19B8 
Notice  did  not  provide  notice  that  this 
application  involves  a  proceeding  on  an 
application  for  a  license  amendment 
falling  within  the  scope  of  section  134  of 
the  Nuclear  Waste  Policy  Act  of  1982. 
Such  notice  is  required  by  Commission 
regulations.  10  CFR  2.1107. 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  license  amendment 
falling  within  the  scope  of  section  134  of 
the  Nuclear  Waste  Pohcy  Act  of  1982 
(NWPA).  42  U-S.C.  10154.  Under  section 
134  of  the  NWPA.  the  Commission,  at 
Ihe  request  of  any  party  to  the 
proceeding,  must  use  hybrid  hearing 
procedures  with  respect  to  "any  matter 
which  the  Commission  determines  lo  be 
In  controversy  among  the  parties."  The 
hybrid  procedures  in  section  134  provide 
for  oral  argument  on  matters  in 
controversy,  preceded  by  discovery 
under  the  Commission's  rules,  and  the 
designation,  following  argument,  of  only 
those  factual  issues  that  involve  a 
genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law.  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  he  held  on  only  those  issued 
found  lo  meet  the  criteria  of  section  134 
and  set  for  hearing  after  oral  argument. 

The  Commission's  rules  implementing 
section  134  of  the  NWPA  are  found  m  10 
CFR  Part  2.  subpart  K.  'Hybrid  Hearing 
Procedures  for  Expansion  of  Spent 
Nuclear  Fuel  Storage  Capacity  at 
Civihan  Nuclear  Power  Reactors" 
(published  at  50  FR  41662.  October  15. 
19a51 10  CFR  2  1101  et  seq.  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  the  hybnd  hearing  procedures  by 
filing  with  the  presiding  officer  a  written 
request  for  oral  argument  under  10  CFR 
2-1109.  To  be  timely,  the  request  must  be 
filed  within  ten  (10)  days  nf  any  order 
granting  a  request  for  hearing  or  petition 
lo  intervene.  (As  outhned  above,  the 
Commission's  rules  in  10  Cm  Part  2. 
subpart  C,  and  {  2.714  in  particular, 
continue  to  govern  the  filing  of  requests 
for  a  hearing  or  petitions  to  intervene,  as 
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well  as  the  admission  of  contentions.) 
The  presiding  officer  shall  grant  a  timely 
request  for  oral  argument.  The  presiding 
officer  may  grant  an  untimely  request 
for  oral  argument  only  upon  showing  of 
good  cause  by  the  requesting  party  for 
the  failure  to  file  on  time  and  after 
providing  Ihe  other  parties  an 
opportunity  lo  respond  to  the  untimely 
request  If  the  presiding  officer  grants  a 
request  for  oral  argument,  any  hearing 
held  on  the  application  shall  be 
conducted  in  accordance  with  the 
hybnd  heanng  procedures.  In  essence, 
those  procedures  limit  the  time  available 
for  discovery  and  require  that  an  oral 
rjrsument  be  held  to  determme  whether 
any  contentions  must  be  resolved  m  an 
adjudicatory  hearing.  If  no  party  to  the 
proceeding  requests  oral  argument,  or  if 
all  untimely  requests  for  oral  argument 
are  denied,  then  Ihe  usual  procedures  in 
10  CFR  Part  2.  subpart  G  apply. 

By  October  14.  1988.  the  licensee,  if  it 
wishes  to  invoke  the  hybnd  heanng 
procedures,  may  file  a  request  for  such 
hearing  with  respect  to  issuance  of  the 
proposed  amendment  or  any  person 
whose  interest  may  be  affected  by  this 
proceeding  and  who  wishes  to  invoke 
the  hybrid  hearing  procedures  and  lo 
participate  as  a  party  in  such 
proceeding,  must  file  a  wntten  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  lo 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CF*R  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  seeking  to  invoke 
hybrid  hearing  procedure  in  accordance 
with  this  notice  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  Ihe  request 
and/or  petition,  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
^n  appropriate  order.  Request  for 
hearing  or  petitions  for  leave  to 
intervene  which  do  not  seek  to  invoke 
the  hybrid  heanng  procedures  are  not 
rtuthonzed  by  this  notice  and  would  be 
considered  nonlimely. 

As  required  by  10  CFR  2.714.  a 
pftition  for  leave  lo  intervene  shall  set 
forth  with  particulanty  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (11  Tlie  nature  of  the 
petitioner's  right  under  the  Act  to  be 


made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(8}  of  the 
subject  mater  of  the  proceeding  as  to 
which  petitioner  wishes  to  miervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  lo  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceedings,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  preheanng  conference 
scheduled  in  the  procepding.  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  Hmited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  leasl  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  lo  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  that  seeks  to 
invoke  the  hybrid  hearing  procedures  in 
accordance  with  this  notice  musi  be 
filed  with  the  Secretary  of  the 
Commission.  United  States  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Attention:  Docketing  and 
Service  Branch,  or  may  be  delivered  to 
the  Commissions  Public  Document 
Room.  2120  L  Street  NW  .  Washington, 
DC  by  the  above  date.  Where  petitions 
are  filed  during  the  last  ten  (10)  days  of 
the  notice  period,  it  is  requested  thai  the 
petitioner  or  representative  for  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  1-800-325-6000  (in 
Missouri  1-800-342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  No.  3737  and 
the  following  message  addressed  to  |ose 
A.  Calvo:  Peiitioner's  name  and 
telephone  number  date  Petition  was 
mailed;  plant  name;  and  publication 


date  and  page  number  of  this  Federal 
Regiaer  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commtssion.  Washington. 
DC  20555,  and  to  lack  R.  Newman,  Esq.. 
Newman  &  Holtzinger.  PC-  1615  L  Street 
N^..  Washington,  DC  20036.  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  mlerv'ene.  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714[a)(l}liHv)  and  2.714|d). 

If  a  request  for  heanng  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
actum,  see  the  application  for 
amendment  dated  March  8. 1988  as 
supplemented  March  26. 1988.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room 
2120  L  Street  N'W..  Washington.  DC  and 
at  the  Wharton  Junior  College.  J.M. 
Hodges  Learning  Center.  911  Bohng 
Highway,  Wharton.  Texas  77488  and 
Austin  Pubbc  Library.  810  Guadalupe 
Street.  Austin.  Texas  78701. 

Dated  a(  RockviUe.  Maryland,  this  9th  day 
of  September  198a 

For  the  Nuclear  Regulatory  Commission. 
|os«  A.  Calvo. 

Director  Proiect  Directorate— -IV.  Division  of 
Reactor Pnvects— III.  IV.  VandSpeaal 
Proiects.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  B8-21039  Filed  9-13-86;  8:45  am) 
emJHG  CODE  TSM-Ot-M 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-26068;  RIe  No.  Sn- 
ARMEX-66-21] 

Self -Regulatory  Organtzatlone;  Filing 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc^ 
Relating  to  Amendments  of  the 
Registered  Trader  Obligations 

Pursuant  to  section  19(b)|l)  of  the 
Secunties  Exchange  Act  of  1934. 15 
VS  C.  78s(bl(l).  notice  is  herby  given 
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that  oo  AngusI  2S,  1968.  the  Amencan 
Stock  Exchange.  Inc.  filed  with  the 
SecuhteiB  and  exchange  Commiuon  the 
Proposed  rule  change  as  descnbed  in 
Items  L  It  and  III  below,  which  Item* 
hawa  been  prepared  by  the  aelf- 
re9uktQt7  organixatioa.  Tite 
Commiaaion  ia  publiahing  this  notice  to 
solicit  comments  on  the  propoaed  rule 
change  Erocn  interested  persona. 
I.  Self-Rafolatory  Or^anixa don's 
Statawil  of  the  Termi  of  Stsbatance  of 
the  PropoaMl  Role  Qunge 

The  American  Stock  Exchange.  Inc 
["AMEX"  or  "Exchange")  proposes  to 
amend  Rule  958  as  set  forth  below 
Italics  indicates  material  proposed  to  be 
added;  (bradcets)  indicate  material 
proposed  to  be  deleted. 

No  Registered  Trader  shall  initiate  an 
Exchange  option  transaction  on  the 
Floor  for  any  account  in  which  he  has  an 
interest  except  in  accordance  with  the 
following  provialons: 

(a)-(b)  No  change. 

(c)  With  reaped  to  each  class  of 
options  to  which  he  is  assigned  by  the 
Exchange,  a  Re^stered  Trader, 
whenever  he  enters  the  trading  crowd  in 
other  than  a  floor  brokerage  capacity,  or 
IS  called  upon  by  a  Floor  Official  or  a 
Floor  Broker  acting  in  an  agency 
capacity,  is  required  to  make 
competitive  bids  and  offers  os 
reasonably  necessary  to  contribute  to 
tbel^ainterance  of  a  fair  and  orderly 
market  and  shall  engage,  to  a 
reasonable  degree  under  the  exjstmg 
circiimstancea.  In  dealings  for  his  own 
account  when  there  exists  a  lack  of 
price  continuity,  a  temporary  disparity 
between  the  supply  and  demand  for 
option  contracts  of  a  particular  series,  or 
a  temporary  distortion  of  the  price 
relationships  between  option  contracts 
of  the  same  ciaaa.  Without  hmiting  the 
foregoing,  a  Registered  Trader  la 
expected  to  pwifmm  the  foUowing 
activities  in  the  course  of  maintaining  a 
fair  and  orderty  market: 

(i)  the  underlying  security  is  a  stock, 
bidding  and[yor]  offering  so  as  to  create 
differences  of  no  more  than  V«  of  Si 
between  the  bid  and  the  offer  fw  each 
option  contract  for  which  the  (last 
preceding  transaction  price  was  $.50) 
Prevailing  bid  is  Si  or  leaa.  no  iDore  than 
(•^l  H  of  H  where  the  [last  preceding 
transaction  price  was]  prevailing  bid  is 
more  than  ftJOj  tl  but  (didl  does  not 
exceed  [810]  SS.  oo  more  than  H  affl 
where  the  prevaUin$  bid  ia  more  than  $S 
but  does  not  exceed  tlO,  no  more  than 
V4  of  $1  where  the  \\atX  preceding 
transaction  price  was]  prevailing  bid  is 
more  than  SlO  but  leas  than  $2a  and  no 
more  than  $1  where  the  [last  preceding 


transaction  price  waaj  prevailing  bid  is 
S20  or  more: 

If  the  tmderlytrtg  security  is  a 
Treasery  bill  or  certificate  of  deposit. 
biddtiig  andl/or]  offering  so  as  to  creetp 
differencea  in  preminm  quotations  of  no 
more  than  0.B  between  the  bid  and  the 
offer  for  e*ch  optran  contract  for  which 
the  laat  preceding  transaction  price  was 
0.12  or  less,  do  more  than  0.12  where  the 
last  preceding  tranaaction  price  was 
more  than  0.12  but  did  not  exceed  1  20. 
and  no  more  than  ai6  where  the  last 
preceding  traDsaction  price  was  more 
than  U2ft  Bxtd 

tf  thor  iioderiying  security  ia  a 
Treaaury  bond  or  Treaaury  note,  bidding 
and|/or]  offering  ao  as  to  create 
di^erences  of  no  more  than  *^%  of  the 
principal  amount  of  the  underiymg 
security  between  the  bid  and  the  offer 
for  each  option  contract  for  which  the 
last  preceding  tranaaction  pnce  was  %% 
or  leaa,  oo  more  than  W%  where  the  last 
pecediog  tranaaction  price  was  more 
than  V*%  but  did  not  exceed  4%,  and  no 
more  than  ^M  where  the  last  preceding 
tranaaction  price  was  more  than  4%. 

Provided  thai  the  Elxchange  may 
establish  di^erences  other  than  the 
above  for  one  or  more  aeries  or  clasaea 
of  options.  [The  bid-ask  differentials  as 
stalad  above  ahall  apply  to  all  but  the 
longest  term  series  of  options  open  for 
trading  in  each  class.  For  these  aenes, 
the  bid-aak  diifemetiaia  shall  be  twice 
that  stated  above.) 

(U)  No  change. 

(d>— 10  No  Caian^e. 

(g)  A  Registered  Trader,  when 
establishiog  or  increasing  on  options 
position  for  any  account  in  which  he  has 
on  interest  must  initiate  such 
transactions  on  the  floor  for  those 
transactj'ont  to  be  considered  registered 
trader  transactions. 

*  ComDenUry 

.01  A  Registered  Trader  electing  to 
engage  in  Rxr.hawge  opbons  transactions 
IS  designated  as  a  Speaalist  on  the 
Exchange  for  all  purposes  under  the 
Securities  Exchange  Act  of  1034  and  the 
rules  and  regulations  thereunder  with 
respect  to  options  transactions  initiated 
and  eS'ected  by  him  on  the  floor  in  his 
capacity  aa  a  Re^iatered  Trader.  For 
purposes  of  this  rule  and  commentary, 
the  term  ["tranaactions  initialed  and 
effected"!  "on  the  Eloor"  [shall  not 
include  draneactioBs  Initiated  by  a 
Registered  Trader  off  the  floor,  but 
which  are  conaidered  "on-floor" 
pursuant  to  Commentariea  .02  and  .03  of 
Rule  111.1  Lfl  defined  as  the  area  or  areas 
designated  by  the  Eixchasige  as  the  piacf 
or  places  for  the  trading  of  stocks, 
bonds,  options  or  other  securities. 


02  No  change. 

03  The  Exchange  has  determined  (/) 
for  purposes  of  paragraph  (a)  of  this 
Rule  That,  except  for  unusual 
circumstances,  as  least  50%  of  the 
trading  activity  in  any  quarter 
(measured  in  temu  of  contract  volume) 
of  a  Registered  Trader  shall  ordinarily 
be  in  classes  of  options  to  which  he  is 
assigned.  Temporarily  undertaking  the 
obligations  of  paragraph  (cj  at  the 
request  of  a  Floor  OfBcial  in  non- 
assigned  classes  of  options  shall  not  be 
deemed  trading  m  non-asstgned  option 
contracts.  The  Exciiaoge  may,  m 
computing  the  percentage  specified 
hereio.  assign  a  weighing  factor  baaed 
upon  reiatrve  inactivity  to  one  or  more 
classes  or  series  of  optins  contract8|.): 

nif  a  minimum  of  30%  of  a  Registered 
Trader's  option  contract  volume  and  a 
minimum  of  30%  of  a  Registered 
Trader's  total  number  of  options 
transactions  in  any  quarter  mast  be 
executed  in  person;  and 

(Hi}  a  Registered  Trader,  whose 
option  contract  volume  has  exceeded 
10.000  contracts  in  any  quarter  and 
where  at  least  80%  of  this  volume  was 
effected  by  transactions  executed  in 
person.  wiJl  be  eligible  for  a  reduction  of 
10%  of  the  trading  activity  requirement 
in  Commentary  .03(i)  and  will  be 
eligible  for  aa  mareaae  in  the  number  of 
assigned  option  classes  during  the  next 
quarter. 

.04-08  No  change. 

09  A  Registered  Trader  for  a 
coaimissjon  broker  representing  a 
Registered  Trader,  pursuant  to  Rule  111 
Commentary  .04).  pnor  to  executing  an 
order  for  an  account  in  which  he  has  an 
interest  must  announce  whether  the 
order  is  a  'trader  opening  "  or  "trader 
closing"  order 

11.  Setf-RegtOelorT  Organizatioa's 
Statement  of  the  Purpose  of.  and 
Statutory  Baeis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self' regulatory  organization  has 
prepared  sumnianes.  set  forth  in 
sections  (A).  {h\.  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 

Change 

The  Exchange  proposes  to  clarify  the 
obligations  of  Registered  Traders 
engaging  in  options  transactions. 
Currently,  Exchange  Rule  958  sets  forth 
the  obligations  of  Registered  Traders 
when  initiating  options  transactions  on 
the  floor  of  the  Exchange  for  accounts  in 
which  they  have  an  interest.  These 
obligations  include,  but  are  not  limited 
to.  contributing  to  the  maintenance  of 
fair  and  orderly  markets,  engaging  in 
dealings  for  their  own  account  under 
certain  circumstances  in  those  option 
classes  to  which  they  are  assigned  by 
the  Exchange,  and  bidding  and  offering 
so  as  to  keep  the  differences  between 
liie  bids  and  offers  within  certain 
parameters 

Based  on  an  ongoing  analysis  of  the 
role  of  Registered  Traders,  the  Exchange 
proposes  the  following  rule 
amendments: 

(1)  Rule  958  {cj:  to  clarify  that  when 
Registered  Traders  enter  trading 
crowds,  in  other  than  a  floor  brokerage 
capacity,  they  be  required  to  make 
competitive  bids  and  offers  as 
reasonably  necessary  to  contribute  to 
the  maintenance  of  fair  and  orderly 
markets; 

(2)  Rule  958(c)(i):  to  narrow  the 
maximum  permissible  spread  between 
bids  and  offers  for  any  options  senes 
Hnd  to  eliminate  the  wider  spread 
differentials  that  currently  apply  to  the 
longest  term  options: 

(3)  Rule  958(g}  and  Commentary  .01: 
to  clarify  that  when  Registered  Traders 
initiate  opening  [increasing] 
transactions  for  accounts  m  which  they 
have  an  interest  that  such  transactions 
be  entered  and  initiated  on  the  trading 
floor,  which  is  defined  to  include  only 
those  areas  designated  by  the  Elxchange 
for  the  trading  of  stocks,  bonds,  options 
and  other  securities  In  this  regard,  it 
should  be  noted  that  the  trading  floor 
does  not  include  lounge  areas,  eating 
areas,  information  retrieval  areas, 
designated  smoking  areas,  the  DK 
Room.  Exchange  staff  offices,  lobby 
areas  or  hallways  connecting  such  areas 
with  the  tradmg  floor 

(4)  Rule  953 — Commentary  .03(ii)  and 
(ill):  to  establish  that  a  minimum  of  30% 
of  a  Registered  Trader's  quarterly 
contract  volume  and  total  number  of 
options  transactions  be  executed  in 
person.  Traders  whose  option  contract 
volume  has  exceeded  10.000  contracts  in 
any  quarter  and  at  least  60%  of  that 
volume  was  executed  "m  person"  will 
become  eligible  for  an  increase  in  the 
number  of  assigned  classes;  and 


(5)  Rule  95& — Commentary  .09:  to 
require  Registered  Traders,  prior  to 

executing  an  order  m  an  account  in 
which  they  have  an  interest,  to 
announce  whether  the  order  is  a  "trader 
opening'  or  "trader  closing"  order. 

The  Exchange  believes  the  proposed 
amendments  will  improve  options  pnce 
continuity,  will  result  in  more  liquid 
markets  and  will  clarify  Registered 
Trader's  obligations  when  maintaining  a 
fair  and  orderly  market.  The  proposal 
also  provides  for  an  increase  in  the 
number  of  assigned  classes  if  the 
Registered  Trader  meets  certain  volume 
and  trading  criteria. 

The  proposed  change  is  consistent 
with  the  requirements  of  the  Secunties 
Exchange  Act  of  19:-i4  r'1934  Act")  and 
the  rules  and  regulations  thereunder 
applicable  to  the  Exchange  in  that  1I 
clarifies  and  defines  the  obligations  of 
registered  traders  in  the  mamtenance  of 
a  fair  and  orderly  market. 

Therefore,  the  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the 
1934  Act,  which  provides  in  pertinent 
part,  that  the  rules  of  the  Exchange  be 
desmged  to  promote  just  and  equitable 
pnnciples  of  trade  and  to  protect  the 
investing  public. 

B.  Self-Regulatory  Organization's 

Statement  on  Burden  on  Competition 

The  AMEX  believes  that  the 
proposped  rule  change  will  not  impose  a 
burden  on  competition. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rale  Change  Received  from 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received, 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  penod  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wntten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  wntten  submissions 


should  file  six  copies  thereof  with  the 
Secretary.  Secunties  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington.  DC  20549,  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  thai  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  ihe  Commission 
and  any  person,  other  than  those  that 
may  be  withhold  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S  C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW..  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  8elf-reguiator>'  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  5,  1988. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authonty. 

Dated-  September  7, 198B. 
lonathao  G.  Katz. 
Secretary. 
|FR  Doc.  88-20894  Filed  9-13-B8;  &45  am) 

BtLUNQ  CODE  MIO-OI-M 


tRel  No.  IC-16555;  812-7067] 

Charter  Natiortal  Life  Insurance  Co^  et 

Septembers.  1968- 

AGENCY:  Secunties  and  Exchange 
Commission  ('SEC"). 
ACnOfC  Notice  of  application  for 
exemption  under  the  Investment 
Comapny  Act  of  1940  ("1940  Act") 

Applicants:  Charter  National  Life 
Insurance  Company  ("Charter"),  Charter 
.National  Vanable  Annuity  Account 
["Variable  Account"),  and  C\L.  Inc. 
("CNL")  (collectively,  the  "Apphcants"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  sections  26iall21  and  27(c)(2). 

Summary  of  .Application:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  the  deduction  of  mortality  and 
expense  risk  charges  from  the  assets  of 
the  Vanable  Account  in  connection  with 
certain  flexible  premium  variable 
annuity  contracts. 

FlUNO  date:  The  application  was  filed 
on  July  11, 1988  and  amended  on  August 
22.  1988. 

Hearing  or  Notification  of  t  fearing:  if 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interesteii  person 
may  request  a  hearing  on  this 
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application  or  &sk  to  be  aoufied  if  the 
heariiig  ij  ordered.  Any  requests  must 
be  received  by  the  Commisaion  by  S;30 
p  ra.  on  October  4.  1988.  Request  a 
hearing  in  writing  giving  the  nature  of 
your  interest,  the  reason  for  the  request. 
and  the  issues  you  contest.  Serve  the 
applicants  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with  the 
proof  of  service  by  affidavit,  or.  in  the 
case  of  an  attorney  at  law.  by 
certificate.  Request  notification  of  the 
date  of  the  hearing  by  writing  to  the 
Secretary  of  the  SEC 
AOONCSaE*:  Secretary.  SEC  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Charter  National  Ufe  Insurance 
Company,  8301  Maryland  Avenue.  St. 
Louis.  Miasoun  B3105. 
FOB  FURTHER  MFOinU-nON  COtTTACT 

Heidi  Stam.  Staff  Attorney  (202)272-3017 
or  Clifford  E.  tCirach.  Special  Course! 
1202)  272-2061  [Division  of  investment 
Management^ 

SUPnCMEMTAJW  WFOnMATIOft: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3202 
{m  Maryland  (301)  233-130«J), 

Applicants'  Representatioos 

1.  The  Variable  Account,  a  unit 
investment  trust,  was  established  by 
Charter  as  a  separate  account  under  the 
laws  of  the  State  of  Missouri  on  May  15. 
1987.  Applicants  propose  to  issut^  certdin 
flexible  premium  vanable  deferred 
contracts  ( "Contracts' )  to  be  funded  by 
the  Variable  Account. 

2.  The  Varidbie  Account  currently  has 
six  subaccounts,  each  of  which  invests 
exclusively  in  the  shares  of  a  specific 
corresponding  portfolio  of  the  Scudder 
Vanable  Life  laveatment  Fund  (the 
"Fund").  The  Fund  is  a  diversified,  open- 
end  management  investment  company 
and  was  organized  as  a  Massachusetts 
business  trust  on  March  15,  1383 

3  Charter  will  impoae  a  charge 
against  the  Contracts  to  compensate  a 
for  beanng  certain  mortahty  and 
expense  risks  under  the  Contracts.  The 
mortality  nak  assumed  by  Charter  arises 
from  its  contractual  obligation  to  make 
annuity  pa>-roent8  to  each  annuitant 
regardieas  of  how  long  all  annuitants  or 
any  individual  annuitant  may  bve.  if  the 
owner  is  living  on  the  maturity  date  and 
the  Contract  is  in  force,  annuity 
payments  based  on  the  rates  guaranteed 
in  the  Contract  will  be  made  to  the 
owner  m  accordance  with  the  terms  of 
the  Contract  and  the  annuity  tncome 
option  selected  by  the  owner.  The 
expense  risk  assumed  by  Charter  is  that 


the  actual  expenses  involved  in 
admmisteriog  the  Contracts,  mcluding 
Contract  oaiotenance  costs. 
administrative  oasts,  meiiuig  costs,  data 
proceaaing  coats,  and  costs  of  other 
services  will  exoead  the  amount 
recovered  from  the  •dministrative 
expense  and  records  maintenance 
charge.  The  mortality  and  expense  risk 
charge  will  be  deducted  daily  m  an 
amount  equal  to  an  effective  annual  rate 
of  .70%  of  the  average  daily  net  assets  of 
the  Vanabie  Account  attributable  to  the 
Contracts.  Of  that  amount. 
approximately  .S0%  is  charged  to  cover 
the  mortality  nsks  and  approximately 
20%  is  charged  for  expense  risks.  The 
rate  of  this  charge  is  guaranteed  never 
to  increase  and  is  apphcable  only  during 
the  period  from  the  effective  date  to  the 
maturity  date 

4.  Charter  will  impose  a  charge 
against  the  Contract  to  compensate  tt  for 
administration  o/  the  Contract  and  the 
Variable  Account.  This  charse  wiU  be 
imposed  dttiiy  against  the  net  assets  m 
each  subaccount  attributable  to  the 
Contracts  at  an  effective  annua!  rate  of 

30%.  This  rate  is  guaranteed  not  to 
increase  for  the  duration  of  the  Contract 
and  IS  apphcable  only  during  the  period 
from  the  effective  date  lu  the  maturity 
date  In  additimi.  a  records  maintenance 
charge  of  S35  wtit  be  deducted  from 
each  Contract  at  the  beginning  of  each 
Contract  year  lo  reflect  the  coat  of 
performing  record  maintenance  for  the 
Contracts.  Charter  may  increase  the 
dmoiint  of  the  records  maintpnance 
charge  to  a  maximum  of  $40  per 
Contract  year  if  Charter's  cost  in 
performing  records  maintenance 
increaaea. 

5.  No  sales  chars(f9  are  deducted 
under  the  Contracts.  All  expenses 
rpialmg  to  the  sale  of  the  Contracts  will 
he  paid  by  Charter  from  its  general 
assets 

b  Chdrter  represents  that  the  charge 
of  .70*  per  annum  for  niortahty  and 
expense  nsks  assumed  by  Charter  is 
within  the  mage  of  industry  practice 
with  respect  lo  comparable  annuity 
products.  Thta  representation  is  based 
upon  Charter's  analysis  of  pubhcly 
available  mfcvmation  about  similar 
industry  prodiKls.  taking  into 
consideration  such  fdctors  as  currpni 
charge  levele,  existence  of  charge  level 
guarantees,  and  guardnteed  annuity 
rales.  Charter  represents  that  it  wtU 
maintain  at  its  administrative  office. 
available  to  the  Comraiasjon.  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of,  its 
comparative  survey. 

7.  Charter  does  not  deduct  a  sales 
charge  from  payments  invested  tn  the 


Contract  or  amounta  paid  upon  full  or 
partial  surrender.  Charter  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  proposed  diatnbutlon  financing 
arrangements  will  benetit  the  Vanable 
Account  and  owners.  The  basis  for  this 
conclusion  is  set  forth  in  a  memorandum 
which  wdl  be  maintained  by  Charter  at 
its  admmistrative  offices  and  will  be 
available  to  the  Commiasioa 

a.  Applicants  repreaent  that  the 
Variable  Account  will  invest  only  in 
management  investment  companies 
which  undertake,  in  the  event  such 
company  adopts  a  plan  under  Rule  12b- 
I  to  finance  diatnbutioa  expenaes.  to 
have  a  board  of  directors,  a  majority  of 
whom  are  not  interested  persons  of  the 
company,  formulate  and  approve  any 
plan  under  Rule  12b-l  to  finance 
distribution  expenaea 

For  the  Commission,  by  the  Division  of 
InveBtment  Management  pursuant  to 
deltfgared  autlsonty 
Jonathan  G.  Kats. 
Secretary: 

[PR  Doc  Bft-20en  Filed  9-13-68:  MB  am) 
BiLjjMG  COOK  flaio-«i-a 


IR«I.  No.  IC-ieS64:  B12-70C3) 

PaineWebber  Arrwica  Fund,  at  at.: 
AppMcatton 

AQEMCV:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  application  for 
exemption  imder  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicants^  PaineWebber  America 
Fund.  PaineWebber  Atlas  Fund, 
PaineWebber  California  Tax-Exempt 
Income  Fund.  PaineWebber  Cashfund. 
Inc..  PaineWebber  Fixed  Income 
Portfolios,  PameWebber  investment 
Series.  PaineWebber  Master  Senes.  Inc., 
PaineWebber  Municipal  Senes 
PaineWebber  Olympus  Fund. 
PaineWebber  RMA  Money  Fund.  Inc.. 
PaineWebber  RMA  Tax-Free  Fund.  Inc., 
PameWebber  Series  Trust. 
Paint-Webber  Tax-Exempt  Income  Fund, 
and  all  future  investment  companies  for 
which  PaineWVbber  Incorporated  or 
Mitchell  Hutchms  Asset  Management 
Inc.  serves  as  investment  adviser. 

Hehi'ont  1940  Act  Secttons: 
F.xetnption  requested  under  section  6fc) 
from  the  provisions  of  section  32|u)(l). 

Summary  of  Appiication:  Applicants 
seek  an  order  to  permit  them  to  file  with 
the  SEC  financial  statements  signed  or 
certified  by  an  iiwlependen!  public 
accountant  selected  at  a  board  of 
directors  or  trustees  meetmg  held  within 
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90  days  before  or  after  the  beginning  of 
each  Applicant  s  fiscal  year. 

Fihng  Date:  The  application  was  filed 
on  luly  7. 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted-  Any  mterested  person 
may  request  a  heanng  on  this 
application,  or  ask  to  be  notified  da 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEt^  by  5:30  p.m..  on 
October  3. 1988-  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
wnting  to  the  Secretary  of  the  SEC. 
addresses:  Secretary.  SEC.  450  5lh 
Street.  NW..  Wdshtngton,  DC  20.M9. 
Apphcants,  c/o  Dianne  F  O'Donnell. 
Esq..  Mitchell  Mutchms  Asset 
Management  Inc..  1285  Avenue  of  the 
.'\mericaa.  New  York.  New  York  10019. 
FOn  FURTHER  INFORMATION  CONTACT: 
Icrcmv  N  Riibenstein.  Staff  Attorney 
U021  272-2ft47,  or  Curtis  R.  Milliard," 
Special  Counsel  |202|  272-3030  (Office  of 
Investment  Company  Regulation. 
Division  of  Investment  Management). 
SUPPifMENTARV  INFORMATtON: 
Followmg  18  a  summar>'  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  comraeri:ia!  copier  who  can  be 
contacted  at  (BOO)  231-3282  (in  Maryland 
1301)258-4300). 

Applicant's  Representations 

1.  Each  Applicant  is  an  open-end 
investment  company  organized  either  as 
a  corporation  under  the  taws  of  the 
State  of  Maryland,  or  as  a  business  trust 
under  the  laws  of  the  Commonwealth  of 
Massachusetts,  Either  PameWebber 
Incorporated  or  Mitchell  Hutchins  Asset 
Management  Inc.  ser\'es  as  mvestment 
■adviser  to  each  Applicant. 

2-  Each  Applicant  is  governed  by  a 
board  of  directors  or  trustees  ('Board"), 
each  of  which  consists  of  six  or  seven 
persons,  four  of  whom  are  not 
"interested  persons"  as  defined  in  the 
1940  Act.  The  non-interested  Board 
members  are  identical  for  all  of  the 
Applicants. 

3.  Slate  law  does  not  normally  require 
Applicants  lo  hold  annual  shareholders' 
meelmgs.  Regularly  scheduled  Board 
meetmgs  are  currently  held  on  the  same 
day  for  all  of  the  Applicants  in  |anuary. 
May.  August  and  October  each  year.  It 
is  the  usual  practice  to  consider  an  issue 


affecting  more  than  one  of  the 
Applicants  at  the  same  meeting. 

4.  Applicants'  respective  fiscal  year 
commencement  dates  are  staggered  as 
follows:  lanuary  1  (PaineWebber  Senes 
Trust);  March  1  (PaineWebber  Master 
Senes,  Inc.  and  PaineWebber  Municipal 
Series):  April  1  (PameWebber  Cashfund. 
Inc.):  luly  1  [PaineWebber  RMA  Money 
Fund.  Inc.  and  PaineWebber  RMA  Tax- 
Free  Fund,  Inc  ):  September  1 
(PaineWebber  Amencan  Fund 
PaineWebber  Investment  Seriest: 
December  1  (PaineWebber  Cahfomia 
Tax-Exempt  Income  Fund.  PaineWebber 
Fixed  Income  Portfolios  and 
PaineWebber  Tax-Exempt  Income 
Fund). 

5.  The  selection  of  independent  public 
accountants  is  based  on  the 
recommendation  of  the  Audit  Committee 
of  each  Board.  Each  Audit  Committee  is 
composed  of  those  Board  members  who 
are  not  "interested  persons"  as  defined 
in  the  1940  Act,  Each  Applicant 
currently  employs  one  of  two 
independent  public  accountants. 

6.  The  application  of  section  32la)(l). 
in  light  of  Apphcants  present  fiscal 
years  and  meeting  dates,  would  require 
three  addibonal  Board  meetings  for  the 
sole  purpose  of  selecting  independent 
public  accountants,  because  none  of  the 
regularly  scheduled  meetings  falls 
within  30  days  of  the  following  fiscal 
year  commencement  dates:  March  I. 
April  1.  |uly  1  and  December  1-  If  new 
funds  with  different  fiscal  years  are 
established  or  meeting  dates  change,  the 
requirement  of  section  32ta)(l)  could 
become  more  onerous- 

7.  Each  Applicant  submits  that  it  is 
desirable  to  consider  the  selection  of  its 
independent  public  accountant  al  the 
same  time  as  the  other  Applicants 
dunng  a  regularly  scheduled  Board 
meeting.  Expanding  the  30  day  window 
to  90  days  would  permit  the  Applicants 
lo  select  accountants  at  one  of  two 
regularly  scheduled  Board  meetings 
during  the  year,  Applicants  submit  that 
tt  is  preferable  lo  avoid  the  extra 
expense,  inconvenience  and  duplication 
of  effort  that  would  result  from  holding 
additional  Board  m«etmgs  solely  for  the 
purpose  of  selecting  independent  public 
accountants,  as  would  be  required  if  the 
30  day  window  were  not  expanded. 

For  the  D}mmt88)on,  by  the  Division  of 
Investmenl  Maoaflement.  pursuant  to 
delegated  authority 
lonathan  G.  Kau, 
Serrelary. 

[FT*  Doc  88-20692  Filed  tf-13-88;  8>1S  am) 
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[ReleaMNo.  3S-34710I 

Filings  Under  the  Pubik;  Utiltty  Hokltng 
Company  Act  of  1935  ("Act") 

September  a  1988. 

Notice  19  hereby  given  that  the 
following  fihng(s)  has/have  been  made 
with  the  Comnussion  pursuant  lo 
provisions  of  the  Act  and  rules 
promulgated  thereunder  All  interested 
persons  are  referred  to  the 
applicationis)  and/or  declaration(5)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s}  and/or  declaration(s)  and 
any  amendment(s)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
appiJcation(s)  and/or  declaralionts] 
should  submit  their  views  in  writing  by 
Oclober  3. 1988  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington.  DC  20M9,  and  ser\'e  a  copy 
on  the  relevant  applicant(sl  and/or 
declaranl(s)  at  the  addre!»s(ef.)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declare tion(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Middle  South  UtiUtiea.  Inc.  et  al  (7&- 
7533) 

Middle  South  UtUiUes.  Inc-  (-Middle 
South"),  225  Barorme  Street,  New 
Orleans,  Louisiana  70112.  a  registered 
holding  company,  its  wholly  owned- 
generating  subsidiary.  System  Energy 
Resources,  Inc.  ("SERI '|.  P.O.  Box  23070. 
lackson.  Mississippi  39225  and  Middle 
South's  other  electric  utility  subsidianes. 
Arkansas  Power  &  Light  Company.  P.O. 
Box  551.  Little  Rock,  Arkansas  "2203. 
Louisiana  Power  S  Light  Company.  142 
Delaronde  Street,  New  Orleans, 
Louisiana  70174.  Mississippi  Power  h 
Light  Company,  P  O.  Box  1640.  [ackson. 
Mississippi  39215,  and  New  Orleans 
Public  Service  Inc..  317  Baronne  Street, 
New  Orleans.  Louisiana  70112  have  filed 
a  declaration  pursuant  to  sections  6{a). 
7.  and  12(bl  of  the  Act  and  Rules  45  and 
50(a)(5)  thereunder. 

Bv  Commission  orders  dated 
December  28. 1963  (HCAR  No.  23148), 
lune  28. 1984  (HCAR  No.  23352)  and 
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December  26.  1984  (HCAR  No  23545). 
SERI  caused  to  be  issued  by  Claiborne 
County.  Mississippi  a  total  of  $49.5 
million  of  Senes  A,  $27.1  million  of 
Senes  B  and  $206  million  of  Senes  C 
Adjustable/Fixed  Rate  PoUubon  Control 
Revenue  Bonds  ("Revenue  BonHs"). 

The  Senes  A  and  Series  B  Revenue 
Bonds  are  presently  secured  by  letters 
of  credit  ("LOCs"")  issued  by  Citibank. 
N.A.  in  the  amounts  of  S56.368.125.  due 
to  expire  on  December  11. 1988  (with 
respect  to  Series  A),  and  $30,860,125. 
due  to  expire  on  June  11. 1989  (with 
respect  to  Series  B).  The  Series  C 
Revenue  Bonds  are  presently  secured  by 
LOCs  issued  by  Hve  banks  including 
Citibank,  N.A.  in  the  aggregate  amount 
of  $234,582,300  due  to  expire  on 
December  11,  1989. 

SERI  proposes  to  provide  alternative 
collateral  for  the  Revenue  Bonds  in  a 
number  of  ways:  (1)  SERI  might  issue 
and  pledge  first  mortgage  bonds 
("Bonds")  equal  in  principal  amounl  tu 
that  of  the  Revenue  Bonds  [including, 
possibly,  accrued  interest  and  premium). 
(2)  obtain  a  new  letter  of  credit  backing 
with  different  banks,  or  (3)  obtain  credit 
insurance  with  respect  to  certain  or  all 
of  the  banks  presently  compnsing  the 
Series  C  LOC  banks  until  termination  of 
that  arrangement  on  December  11,  1989. 
SERl'a  obligations  with  respect  to  the 
Bonds  or  the  revised  letter  of  credit 
an^ngements  might  under  certain 
circumstances,  be  secured  by 
assignment  of  certain  nghts  under  an 
Avaiiabihty  Agreement  among  SERI  and 
Middle  South"s  other  electric  utility 
Bubsidianes  and  under  a  Capital  Funds 
Agreement  between  SFJU  and  Middle 
South. 

SERI  has  requested  an  exception  from 
the  competitive  bidding  requirements 
pursuant  to  Rule  50(a)(5j  with  respect  to 
the  issuance  and  pledge  of  the  Bonds  so 
that  It  may  offer  the  Bonds  through  a 
negotiated  public  offering  or  pnvate 
placement. 

New  England  Electric  System,  at  al.  (7t>- 
7535) 

.New  England  Electnc  System 
("NEES").  a  registered  holding  company. 
and  ten  of  its  subsidianes.  Granite  State 
Electric  ("Granite").  Massachusetts 
Electric  Company  ("Mass  Electric"),  The 
Narragansett  Electric  Company 
("Narragansetf  ■).  NEES  Energy 
Incorporated  ("NEES  Energy'').  New 
England  Electnc  Transmission 
Corporation  ("NEET"),  New  England 
Energy  Incorporated  ("NEEl").  New 
England  Hydro-Transmission  Electric 
Company,  Inc.  ("Mass  Hydro  ').  New 
England  Hydro-Transmission 


Corporation  ("NH  Hydro").  New 
England  Power  Company  ("Power 
Company")  and  New  England  Power 
Service  Company  ("Service  Company"). 
25  Research  Drive.  Westborough. 
Massachusetts  01582,  have  filed  an 
application-declaration  pursuant  to 
sections  6(a).  7,  9(a).  10,  and  12(b)  of  the 
Act  and  Rules  40.  45  and  50(a||5) 
thereunder. 

Each  of  the  above  named  Bubsidtaries 
(with  the  exception  of  NES  Energy. 
NT^,  Mass  Hydro,  and  NH  Hydro) 
proposes,  through  October  31. 1990.  to 
borrow  from  the  NEES  Money  Pool 
("Money  Pool")  and/or  banks,  and/or, 
in  the  cases  of  Mass  Electric  and  Power 
Company,  to  issue  commercial  paper  up 
to  the  following  maximum  outstanding 
amounts:  Granite — $7  million;  Mass 
Electnc — $90  million.  Narragansett — $50 
million;  .NEET— $10  million;  Power 
Company— $300  million  and  Service 
Company — $10  million. 

Under  the  Money  Pool,  surplus  funds 
that  may  be  available  from  day  to  day  in 
the  treasunes  of  N'EES  and  certain  of  the 
NEES  System  subsidianes  are  used  to 
make  loans  to  subsidiaries  in  need  of 
short-term  funds.  Those  companies  able 
to  issue  Gommercid!  paper  will  pay  the 
weighted  monthly  average  of  the  rates 
on  lis  outstanding  commercial  paper 
Dunng  any  month  when  no  such 
commercial  paper  is  outstanding,  the 
rate  will  be  the  monthly  average  of  the 
rate  for  high  grade  30-day  commercial 
paper  sold  through  dealers  by  major 
corporations  as  published  m  the  Wall 
Street  Journal.  Borrowing  members 
without  the  ability  to  issue  commercial 
paper  will  pay  interest  at  a  rate  of  1.08 
times  the  monthly  average  of  the  rate  for 
high  grade  30-day  commercial  paper 
sold  through  dealers  by  major 
corporations  as  pubhshed  in  the  Wall 
Street  |oumal,  but  in  no  event  greater 
than  the  monthly  average  of  the  base 
lending  rate  of  the  First  National  Bank 
of  Boston. 

The  proposed  borrowings  from  banks 
wiU  be  evidenced  by  notes  maturing  in 
less  than  one  year  from  the  date  of 
issuance.  Based  on  compensating 
balance  requirements  allocated  lo  each 
bank  borrowing  of  about  10%  to  20%.  or 
fees  equivalent  thereto,  the  effective 
interest  cost  of  such  borrowing  would  be 
aproximately  11. V«.  lo  12.5%  per  annum, 
based  on  a  base  lending  rate  of  10%. 

The  commercial  paper  proposed  to  be 
issued  and  sold  by,  Mass  Electric  and 
Power  Company  will  be  in  the  form  of 
u-isecured  promissory  notes  having 
var>'ing  maturities  of  not  in  excess  of 
270  days.  It  is  requested  that  the 


issuance  and  sale  of  commercial  paper 
be  excepted  from  the  competitive 
bidding  requirements  of  Rule  50(a)(5). 

New  England  Electric  Systani  (70-7552) 

New  England  Electnc  System 
("NEES").  25  Research  Dnve, 
Westborough.  Massachusetts  01582.  a 
registered  holding  company,  has  filed  a 
declaration  pursuant  to  sections  6(aJ 
and  7  of  the  Act. 

By  prior  Commisaton  order.  NEES  was 
uuthonzed  to  issue  short-term  notes  to 
banks  up  to  an  aggregate  maximum 
amount  outstanding  al  any  one  time  of 
SlOO  million.  This  authority  expires  on 
October  31.  1988  (HCAR  No  24358, 
March  31.  !Rft7|. 

NEES  now  proposes  to  issue  and  sell 
up  to  a  maximum  aggregate  outstdnding 
pnncipal  amount  of  $100  million  of 
short-term  notes  to  banks  from  lime  lo 
time  through  October  31, 1990.  The  notes 
will  mature  in  less  than  one  year  from 
the  dale  of  issuance.  Tlie  effective 
interest  cost  of  borrowings  will  not 
exceed  the  effective  interest  cost  of 
borrowings  at  the  greater  of  the  bank's 
ba.se  or  pnme  lending  rate,  or  the  rale 
published  by  the  Wall  Street  )oumal  as 
the  high  federal  funds  rate  plus  \%.  with 
compensating  balance  reqiiiremenls  of 
10%  of  the  line  of  credit  and  10%  of  any 
borrowing  thereunder  Based  upon  a 
prime  rate  of  10%.  the  effective  interest 
cost  would  not  exceed  125%  per  annun 

For  the  Commission,  by  the  Division  of 
Investment  Management,  punuanl  lo 
dele((ated  auihortty 
lonathan  G.  Kalz. 
Seen;  lory. 

\iH  Doc.  a«-2UHy3  Filed  9-\d-S».  8:45  am| 
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SMALL  BUSINESS  ADMINISTRATION 

National  Advisory  Council;  Meeting 

The  U  S,  Small  Business 
Administration.  Office  of  Advisory 
Councils,  located  in  the  geographical 
area  of  Washington.  DC  will  hold  a 
National  Advisory  Council  meeting, 
from  4:30  p.m.  on  Sunday.  October  2, 
1988  lo  2:15  p.m.  Tuesday  October  4. 
1988.  at  the  Seelbach  Motel.  500  Fourth 
Avenue,  Louisville,  Kentucky,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 
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For  further  information,  wnte  or  call 
lean  M,  Nowak,  Chrector,  U.S.  Small 
Business  Administration.  Office  of 
Advisory  Councils.  1441  L  Street,  NW.. 
Room  50.VE.  Washington.  DC  20416— 
(202)  &5a-«748- 
Imd  M.  Nowak. 

Dtrecior.  Office  of  AdvtMory  Cauna/s. 
September  a.  1988. 
IFR  Dot.  6fi-2oafl3  Filed  9-13-88;  8:45  amj 
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Region  VIII  Advisory  Council;  Pubttc 
Meeting 

The  U.S.  Small  Business 
Administration  Region  VTU  Advisory 
Council,  located  in  the  geographical  area 
of  Casper,  will  hold  a  public  meeting  al 
9:00  a.m.  on  Tuesday.  October  25. 1988, 
at  the  Park  Inn,  2518  Foothill  Boulevard. 
Rock  Springs.  Wyoming,  lo  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  infonnalion.  write  or  call 
Paul  W.  Nemetz.  District  Director.  U.S. 
Small  Business  Administration,  Federal 
Building.  Room  4001. 100  East  B  Street. 
P.O.  Box  2839.  Casper.  W^yomtng 
82601— (307)  261-5761. 
|e«n  M.  Nowak, 

Director.  Off Jce  of  Advisory  Council 
September  7. 1988 

[FR  Doc  88-20684  Filed  9-13-88;  8:45  am] 
VtUJM  COOC  Kas-oi-M 


DEPARTMENT  OF  STATE 

[Public  Notice  CM-8/1216] 

Secretary  of  State's  Advisory 
Committee  on  Private  International 
Law;  Study  Group  on  International 
Trade  Documentation;  Meeting 

The  Department  of  State  has 
established  a  Study  Croup  to  review 
proposals  to  unify  pnvate  law  in  the 
area  of  trade  documentation  and  related 
trade  practices.  The  Study  Croup  will 
carry  out  its  functions  as  part  of  the 
Secretarj'  of  Slate's  Advisory  Committee 
on  Private  international  Law.  The  first 
meeting  of  the  Study  Group  will  be  at 
10:00  a.m.  on  Friday.  September  30. 1988 
in  New  York  at  the  Fordham  University 
School  of  Law.  140  West  62d  Street, 
New  York,  NY,  Dean's  Conference 
Room. 

The  initial  focus  of  the  Study  Group 
will  be  the  formulation  of  United  States 
positions  for  the  November  meeting  of  a 
United  States  positions  for  the 
November  meeting  of  a  United  Nations 


Commission  on  International  Trade  Law 
(UNCFTRAI.)  Working  Group  on  stand- 
by letters  of  credit  and  international 
bank  guarantees  The  UNCfTTlAL 
Working  Group,  of  which  the  United 
States  is  a  member,  will  review  draft 
rules  on  bank  guarantees  proposed  by 
the  International  Chamber  of  Commerce 
and,  in  addition,  will  decide  whether  to 
undertake  fiLrther  work  in  the  field, 
including  preparation  of  a  model 
national  law. 

The  agenda  of  the  Study  Group 
meeting  wnU  include  a  review  of 
American  practice  and  the  formulation 
of  recommended  United  States  positions 
with  respect  to  (a)  the  proposed  ICC 
rules,  ar.d  whether  UNCITRAL  should 
support,  propose  amendments  or  take 
any  other  action  with  respect  thereto, 
and  {b)  whether  UNCITRAL  should 
undertake  further  work  in  this  area,  such 
as  a  model  national  law  or  standard 
international  forms  for  letters  of  credit 
or  guarantees.  The  meeting  will  cover 
the  impact  of  the  proposed  rules  on 
proiect  fmancing.  trade  and  banking 
regulation,  and  other  issues  such  as 
rcvocability,  party  autonomy  and 
jurisdiction,  taking  into  account  draft 
amendments  to  Uniform  Commercial 
Code  Article  5. 

Information  on  the  LTN'CITRAL  project 
and  the  proposed  ICC  rules  is  set  forth 
in  a  Report  of  the  Secretarj'-General  on 
Stand-By  Letters  of  Credit  and 
Guarantees,  United  Nations  Doc.  A/ 
CN.9/301.  March  21.  1988.  Copies  of  the 
Report,  recent  amendments  to  the 
proposed  ICC  Rules  and  additional 
information  may  be  obtained  by  wnting 
the  Office  of  the  Assistant  Legal  Ad\^8er 
for  Private  International  Law.  L/PIL 
Room  6417,  Department  of  State- 
Washington.  DC  20520,  or  by  calling 
Harold  S,  Burman  at  (202)  653-9852, 

Members  of  the  general  public  may 
attend  the  meeting  up  to  the  capacity  of 
the  meeting  room  As  access  to  the 
meeting  room  is  controlled,  the  office 
indicated  above  should  be  notified  not 
later  than  Tuesday.  September  27th  of 
the  name,  affiliation,  address  and  phone 
number  of  persons  expecting  to  attend. 
In  order  to  facilitate  planning  for  the 
meeting,  members  of  the  public  are 
requested  to  indicate  whether  they 
expect  to  comment  on  particular  issues 

PetnH.Pfund, 

As$i3tQnt  l^gai  Adviser  for  Pnvate 
International  Law  and  Vice-Chairman. 
Secretory  of  State 's  Advisory  Committee  on 
Pri\'ote  tntemotionol  Law. 
IFR  Doc  88-20897  Filed  9-l»-88;  8:45  am) 
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DEPARTMEMT  OF  TRANSPORTATION 

Maritime  Administration 

[OockvtNo.  M-OOSl 

Application  of  FocetQn  Undenvrttors 
To  Write  Marine  Hull  Insurance,  Ba»tk» 
Insurance  Co. 

The  Maritime  Administration 
(MARADI  has  received  applicabons 
under  46  CFR  Part  249  from  Baltica 
Insurance  Company,  a  Danish 
underwriter,  and  Pohiola  Insurance 
Company.  Ltd..  a  Finnish  underwriter,  to 
wTite  marine  hull  insurance  on 
subsidized  and  Title  XI  program  vessels. 

In  accordance  with  46  CFR  249.7(b). 
interested  persons  arc  hereby  afforded 
an  opportunity  to  bring  to  MARAD's 
attention  any  discriminatory  laws  or 
practices  relating  to  the  placement  of 
marine  hull  insurance  which  exist  in  the 
applicant's  country  of  domicile. 

Responses  to  this  notice  must  be  sent 
to  the  Secretary,  Maritime 
Administration.  Room  7300,  Department 
of  Transportation.  400  Seventh  Street, 
SW.,  Washington.  DC  2059a  and  must 
be  received  by  close  of  business  on 
September  28. 1988. 

Deted.  Sepiemtier  9. 1988 
James  E.  Saari 

Secrtitary.  Maritime  Administration. 
[FR  Doc  88-20930  Filed  &-13-«a:  8:45  ami 
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I  Docket  »to.  11-006 1 

Application  of  Fore^n  Underwrtters 
To  Write  Marine  Hull  Insurance;  Slriua 
Insurance  Co^  Ltd. 

The  Marilimp  Administration 
(MARAD)  has  received  applications 
under  46  CFR  Part  249  from  Sirius 
Insurance  Co.,  Ltd..  a  Swedish 
underwnler.  and  Storebrand 
International  A/S,  a  Norwegian 
underwriter,  to  wTite  marine  hull 
insurance  on  subsidized  and  Title  XI 
program  vessels. 

hi  accordance  with  46  CFR  249.7fb). 
interested  persons  are  hereby  afforded 
an  opportunity  tc  bnn?  to  MARAD's 
attention  any  discnminatorj'  laws  or 
practices  relating  lo  the  placement  of 
marine  hull  insurance  which  exist  in  the 
applicant's  countr>-  of  domicile 

Responses  to  this  notice  must  be  sent 
to  the  Secretar>',  Mantime 
Administration.  Room  7300.  Department 
of  Transportation.  400  Seventh  Street, 
SW..  Washington.  DC  20590.  and  must 
be  received  by  close  of  business  on 
September  28, 1988. 
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Dd'ed-  September  9,  1988. 
lames  E.  Soah. 

Secretary.  Monttme  AdmsPistratiori- 
[FR  Doc  58-20930  Filed  9-13-88.  8:45  ami 
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UNrTED  STATES  INFORMATION 
AGENCY 

Cutturairy  Significant  Objects  lmporte<J 
for  Exhibition;  Determination 

Notice  19  hereby  given  of  the  following 
determination:  Pursuant  to  the  authonty 
vested  in  me  by  the  act  of  October  19, 
1965  f7g  Stat,  985.  22  US.C-  2459|, 
Executive  Order  12047  of  March  27.  1978 
(43  FR  13359,  March  29,  1978),  and 
Delegation  Order  No.  85-5  of  June  27. 
1985  (50  FR  27393.  [uly  2,  1985),  I  hereby 
determine  that  the  objects  to  be 
included  m  the  exhibit.  "A  Sign  and  a 
Witness:  2.000  Years  of  Hebrew  Books 
and  Illuminated  Manuscnpts"  [See  list  ' 


'  A  copy  of  th)g  list  may  be  oblained  hv 
contacting  Mr  R  Wallace  Stuart  of  the  Office  af  rfie 
General  Counsel  of  USLA  The  telephone  number  ig 
2U2-4a5-798a  and  the  address  js  Room  700  L'  S 
Information  Aijency   301  4th  Street  SW.. 
Washinfiton.  DC  2aS47 


imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
L'nited  States  are  of  cultural 
Significance.  These  obiects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  thai  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  obiects  at  the  New  York 
Public  Library,  New  York.  New  York. 
beginning  on  or  about  October  15,  1988. 
to  on  or  about  lanuary  14.  1989.  is  in  the 
national  interest 

The  action  of  the  l'nited  States  in  t.'^.is 
matter  and  the  immunity  based  on  the 
application  of  the  provisions  of  the  law 
involved  does  not  imply  any  view  of  thf 
United  States  concemmg  the  ownership 
of  the  exhibition  objects  Further,  it  is 
not  based  upon  and  does  not  represf-nt 
any  change  in  the  position  of  the  L'nited 
States  regarding  the  status  of  lerusalnm 
or  the  territories  occupied  by  Israel 
since  1967  See  letter  of  September  22. 
1978.  of  President  Jimmy  Carter. 
attached  to  the  Camp  David  Accords, 
reprinted  m  78  Dept  of  Slate  Bulletin  1 1 
(October  197<j;  Statement  of  Sepfembf-r 
1,  1982  of  President  Rnnnld  Re.H^nn 
reprinted  m  82  Dept.  of  State  Bunetm  23 
{September  xmi]. 


Pubhc  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register 

Date  September  2,  1988. 
R.  Wallace  Stuart. 

Ai.-iir.)i  CtT.^Ta!  Counsel 

\YV.  Doc  68-^1^.33  F.lt-d  ^13-ft8,  8  45  am) 

BUJJNO  CODE  azsCMX-H 


Bureau  of  Educational  and  Cultural 

Affairs;  University  Affiliations 
Program;  Application  Notice  for  Fiscal 
Year  1989;  Correction 

The  announcement  on  this  subject 
appeanng  al  53  f'R  30375  on  August  11, 
1988.  inadvertently  omitted  Burkina 
Faso  from  the  list  of  eligible  African 
countries  Prospective  applicants  are 
asked  to  make  this  change  in  their 
copies  of  said  announcement. 

Dated:  September  6.  1988- 
Omar  G.  Encamadon, 
rn?iirom  Officer 

\VV.  D-'C  88^20954  Filed  9-13-88;  8:45  am] 
BtLUMQ  COOe  a230-0l-« 


35579-35599 


Sunshine  Act  Meetings 


Federal   Register 

Vol,  53.  No.  178 

Wednesday,  September  14,  1988 


This  sectJoo  of  the  FEDERAL  REGISTER 
contains    notices    o1    meetings   published 

uoder    the    "Governmeni    m    tt>e    Sunshine 
Act'     (Put     L     94-409)    5    U  S  C     552b(e)(3) 


FEDERAL  RESERVE  SYSTEM 

ComjTiiItee  on  Employee  Benefits 
TIME  AND  date:  4:00  p.m..  Tuesday. 

September  20,  1988. 

place:  Marnner  S,  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
\W    Washington,  DC  20551. 
STATUS:  Closed. 


MATTERS  TO  BE  CONSIDERED: 

1  T^e  Committee  8  agenda  will  consist  of 
matters  relating  to:  (a)  The  general 
admmistrative  policies  and  procedures  of  the 
Retirement  Plan.  Thrift  Plan.  Long-Term 
Disabililty  Income  Plan,  and  Insurance  Plan 
for  Employees  of  the  Federal  Reserve  System: 
(b)  general  supervision  of  the  operations  of 
the  Plans:  (c)  the  maintenance  of  proper 
accounts  and  accounting  procedures  in 
respect  to  the  Plans:  (dl  the  preparation  and 
submission  of  an  annual  report  on  the 
operations  of  each  of  such  Plans:  (e)  the 
maintenance  and  staffing  of  the  Office  of  the 
Federal  Reserve  Elmployee  Benefits  System; 
and  (f)  the  arrangement  for  such  legal, 
actuarial,  accounting,  admimstrative.  and 


other  services  as  the  Committee  deems 
necessary  to  carry  out  the  provisions  of  the 
Plans, 

Specific  items  include  |1)  Early  retirement 
program  for  a  Federal  Reserve  Banlt;  and  (2) 
.'Amendment  to  the  System's  pension  plan. 

2  Any  items  carried  forward  from  a 
previousK  announced  meeting 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr  loseph  R.  Coyne. 
Assistant  to  the  Board   1202)  452-3204. 

Date  September  12,  1988. 
William  W,  Wiles. 
Secretary  of  the  Board- 
;FR  Doc  88-21051  Filed  9-12-68:  2:S7  pm] 
BILUNG  COM  6210-01-« 


Wednesday 
September  14,  1988 


Part  II 


Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 


21  CFR  Part  886 

Ophthalmic  Devices;  Exemptions  From 

Premarl<et  Notification;  Final  Rule 
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DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlntttratlon 

21  CFR  Part  686 

lOocttel  Mo.  86N-0013] 

Ophthalmtc  Devices;  Exemptlona  From 
Premarfcet  Notification 

AGENCY:  Food  and  Drusi  Administration. 
ACTTON:  Final  rule. 

SUMMARV:  The  Food  and  Drug 
Administration  (FDA]  is  exempting  from 
the  requirement  of  premarket 
notification,  with  limitations.  55  generic 
types  of  class  1  ophthalmic  devices.  For 
the  exempted  devices.  FDA  has 
determined  that  manufacturers 
submissions  of  premarket  notifications 
are  jnnecessarv'  for  the  protection  of  the 
public  health  and  that  review  of  such 
notifications  by  the  agency  will  not 
advance  FDA's  public  health  mission. 
Granting  the  exemptions  wii!  allow  th** 
agency  to  make  better  use  of  its 
resources  and  thus  better  8er\'e  the 
public. 
CFFECnvt  DATE  Otober  14.  I9aa, 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  E.  Uppman.  Center  for  Devices 
and  Radiological  Health  [HFZ^60). 
Food  and  Drug  Administration.  B757 
Georgia  Ave..  Silver  Spring.  MD  20910, 

301^27-7320. 

SUPPLEMENTARY  INFORMATION:  The 

Medical  Device  Amendments  of  197b 
(the  amendments)  Pub.  L  94-295} 
establish  a  comprehensive  system  for 
the  regulation  of  medical  devices 
intended  for  human  use.  One  provision 
of  the  amendments,  section  513  of  the 
Federal  Food.  Drug,  and  Cosmetic  Aci 
[the  act)  [21  U  S.C.  3eOcl,  establishes 
three  calegonea  (classes!  of  devices, 
depending  on  the  regulatory  controls 
needed  to  provide  reasonable  assuranre 
and  safety  and  effectiveoesa.  class  i. 
general  controls,  class  U.  performance 
standards;  and  class  III.  premsrket 
approval. 

Section  513(d)(2|(A)  of  the  act  121 
V  S.C,  360c(d)(2)(A))  authorises  FDA  to 
exempt,  by  regulation,  a  genenc  type  of 
class  I  device  from  the  requirement  of. 
among  other  things,  premarket 
notification  m  section  510(k)  of  (he  act 
(21  U.S.C-  360(k]l  and  21  CFR  Part  807, 
Subpart  E.  Such  an  exemption  permits 
manufacturers  to  introduce  into 
commercial  distribution  generic  t>'pe8  of 
devices  without  first  submitting  fo  FDA 
a  premarket  notification  When  F^.^ 
was  publishing  its  proposed 
classification  regulations  for 
preamendment  devices,  the  agency  did 


not  roDtinely  evaluate  whether  it  should 
grant  to  manufacturers  of  devices  placed 
in  class  I  an  exemption  from  the 
requirement  of  premarket  notification. 
Generally.  FDA  considered  such 
exemptions  only  when  the  advisory 
panels  specifically  mcluded  them  in 
recommendations  made  to  the  agency 
Recently.  FDA  developed  criteria  for 
exempting  certain  class  I  device*  from 
the  requirement  of  premarket 
notification,  to  reduce  the  number  oS 
unnecessary  premarket  notifications, 
thereby  freeing  agency  resources  for  the 
review  of  more  complex  notificatjons 

FDA  believes  that  exemptmg  certain 
devices  from  premarket  notification  wiii 
allow  the  agency  to  make  better  use  of 
Its  resources  and  thus  better  serve  th^ 
pubhc.  In  other  words,  the  process  of 
exemptmg  devices  from  the  premarket 
notification  program  of  section  510(k)  of 
the  act  (21  U.S,C-  3eo{kl),  where 
premarket  nohfication  will  not  advance 
FDA's  public  health  mis.qion,  will  free 
3ddit!ona!  resources  to  address  pressing 
regulatory  concerns  and  wu!  make  the 
agency  more  efficient.  The  development 
of  exemption  criteria  and  the  issuance 
of  proposed  and  final  rules  exempting 
appropriate  devices  from  the 
requirement  of  premarket  notification 
will  help  implement  a  goal  in  FDA's 
May  1987  "A  Plan  for  Action  Phase  11" 
IReri). 

On  September  2.  1987  (52  FR  33346). 
FDA  published  a  finai  regulation 
classifying  109  ophthalmic  devices.  Also 
on  September  2. 19fl7  (52  FR  ,13,'ide).  FDA 
proposed  to  exempt  from  the 
requirement  of  premarket  notification, 
with  limitations.  55  of  those  class  I 
ophthalmic  devices  Interested  persons 
were  given  until  November  2.  1987,  to 
comment  No  comments  were  received 
Therefore.  FDA  i.s  adopting  the 
regulation  as  proposed. 

Critwia  for  5]0(k)  Exemptioas 

FDA  ts  exempting  a  generic  type  of 
class  1  device  from  the  requirement  of 
premarket  notification,  with  the 
hmitations  described  below,  if  the 
agency  determines  that  premarket 
notification  is  unnecessary  fnr  the 
protection  of  the  pubhc  health.  FDA  is 
granting  an  exemption  if  both  of  the 
following  cntena  are  met: 

1.  FDA  has  determined  that  the  device 
does  not  have  a  significani  h]stor>'  of 
false  or  misleading  claims  or  of  risks 
associated  with  inherent  characteristics 
of  the  device,  such  as  device  design  or 
materials.  When  making  these 
determinations,  FDA  may  consider  the 
frequency,  persistence,  cause,  or 
seriousness  of  such  claims  or  nsks,  or 
other  factors. 


2.  FDA  has  determined  that;  (a) 
Characteristics  of  the  device  necessary 
for  its  safe  and  effective  performance 
are  well  established,  (b)  anticipated 
changes  in  the  device  that  are  of  the 
type  that  could  affect  safety  and 
effectiveness  will  (i|  be  readily 
detectable  by  users  by  visual 
examination  or  other  means,  such  as 
routine  testing,  eg.,  testing  of  a  clinical 
laboratory  reagent  with  positive  and 
negative  controls,  before  causing  harm; 
or  |ii)  not  materially  increase  the  risk  of 
m)ur>'.  incorrect  diagnosis,  or  ineffective 
treatment:  and  (c)  that  any  changes  in 
the  device  will  not  be  likely  to  result  in 
a  chan^  in  the  device's  classification. 

FDA  will  make  the  determination 
above  based  on  its  knowledge  of  the 
device,  including  past  experience  and 
relevant  reports  or  studies  on  device 
performance,  FDA  may,  if  it  has 
concerns  only  about  certain  types  of 
changes  In  a  class  I  device,  grant  a 
Imuted  exemption  from  premarket 
notification  for  ihe  generic  type  of 
device-  A  limited  exemption  will  specify 
what  types  of  changes  manufacturers 
must  continue  fo  report  lo  FDA  in  the 
context  of  premarket  notification.  For 
example.  FDA  may  exempt  a  device 
except  when  a  manufacturer  intends  to 
use  a  different  material 

FDA's  decision  to  grant  an  exemption 
from  the  requirement  of  premarket 
notification  for  a  generic  type  of  class  I 
device  is  based  upon  the  existing  and 
reasonably  foreseeable  characteristics 
of  commercially  distributed  devices 
within  that  generic  type.  Because  FDA 
cannot  anticipate  every  change  in 
intended  use  or  characteristic  of  a 
device  that  could  significantly  affect  a 
device's  safety  or  effectiveness, 
rasnufacturers  of  any  commercially 
distributed  class  I  device  for  which  FDA 
has  granted  an  exemption  from  the 
requirement  uf  premarket  notification 
must  still  submit  a  premarket 
notification  to  FDA  before  introducing 
or  delivering  for  introduction  into 
interstate  commerce  for  commercial 
distribution  the  device  when: 

(1|  The  device  is  intended  for  a  use 
different  from  its  intended  use  before 
May  28. 1976.  or  the  device  is  intended 
for  B  use  different  from  Ihe  intended  use 
of  a  preamendments  device  to  which  it 
had  been  determined  to  be  substantially 
equivalent;  e.g..  the  device  is  intended 
for  a  different  medical  purpose,  or  the 
device  is  intended  for  lay  use  where  the 
former  intended  use  was  by  health  care 
proft'ssionels  only;  or 

(21  The  modified  device  operates  using 
a  different  fundamental  scientific 
technolofo'  than  thai  in  use  in  the  device 
before  May  28,  1976;  e.g.,  a  surgical 
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instrument  cuts  tissue  with  a  laser  beam 
rather  than  with  a  sharpened  metal 
blade,  or  ao  in  vitro  diagnostic  device 
detects  or  identifies  infectious  agents  by 
using  a  deoxyribonucleic  acid  (DNA) 
probe  or  nucleic  acid  hybridization 
technology  rather  than  culture  or 
immunoassay  technology 

Reference 

The  following  information  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Admimstralion.  Rm  4-62.  5600 
Fishers  Lane.  Rockville.  MD  20657.  and 
may  be  seen  by  interested  persons  from 
9  a  jn.  to  4  p.m«  Monday  through  Friday. 

\.  "Food  and  Drug  Admtnistr»lian — A  Plan 
(or  Action  Pha»e  II.    Public  Health  Serviue. 
IV partment  of  Health  and  Human  Services. 
May  198r  p  19 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(2)  thai  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
IS  required. 

Fxonomic  Impact 

FDA  has  carefully  analyzed  the 
economic  effects  of  this  final  rule  and 
has  determined  that  the  final  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  defined  by  the  Regiilatorj'  Flexibility 
Act  In  accordance  with  section  3(g)(1) 
of  Executive  Order  12291.  the  impact  of 
this  final  rule  has  been  carefully 
iinalyzed.  and  it  has  been  determined 
that  the  final  rule  does  not  constitute  a 
major  rule  as  defined  in  section  1(b)  of 
the  Executive  Order. 

The  devices  subject  to  this  final  rule 
are  now  subject  only  to  the  general 
controls  provisions  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  351. 
352.  360.  360f.  360h.  360i.  and  360J).  with 
certain  exemptions. 

List  of  Subjects  in  Z1  CFR  Part  886 

Medical  device."!, 

T^ierefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  Part  886  is  amended 

dS  follows: 

PART  886— OPHTHALMIC  DEVICES 

1  The  authority  citation  for  21  CFR 
Part  886  continues  to  read  as  follows: 

Authority:  Sees  SOlIf).  510.  513.  515.  5J0. 
701(8).  52  Stat,  loss,  76  Slal.  704-7BS  aft 
amendod.  90  Slat  MO-&46.  &o2-&59.  565-&74. 


S7B-577  (21  U  S.C  351(f).  360.  3fl0c  360e,  3601, 
37Hji)):2lCFR5.ia 

2.  Section  B86.9  is  added  to  Subpan  A 
to  read  as  follows: 

g  686.9    UroKatlons  of  exemptions  from 
section  5100c)  of  the  act 

FDA's  decision  to  grant  an  exemption 
from  the  requirement  of  premarket 
notification  (section  510(k)  of  the  act)  for 
a  genenc  type  of  class  I  device  is  based 
upon  the  existing  and  reasonably 
foreseeable  characteristics  of 
commercially  disinbuted  devices  within 
Ihal  generic  type.  Because  FDA  cannot 
anticipate  every  change  in  intended  use 
or  characteristic  that  could  significantly 
affect  a  device  s  safely  or  effectiveness, 
manufacturers  of  any  commercially 
distributed  class  I  device  for  which  FDA 
has  granted  an  exemption  from  the 
requirement  of  premarket  notification 
must  still  submit  a  premarket 
notification  to  FDA  before  introducing 
or  delivering  for  introduction  into 
interstate  commerce  for  commercial 
distribution  Ihe  de\nce  when: 

(aj  The  devir.e  is  intended  for  a  use 
differ*;nt  from  its  intended  use  before 
May  28. 1976.  or  the  device  is  intended 
for  a  use  different  from  the  intended  use 
of  a  preamendmente  device  to  which  it 
had  been  determined  to  be  substantially 
equivalent;  e.p.,  the  device  is  intended 
for  a  different  medical  purpose,  or  the 
device  ts  intended  for  lay  use  where  the 
former  intended  use  was  by  health  care 
professionals  only;  or 

(b)  The  modified  device  operates 
using  a  different  fundamental  scientific 
teclinology  than  that  in  use  in  the  de\'ice 
before  May  28. 1976;  eg.,  a  surgical 
instrument  cuts  tissue  with  a  laser  beam 
rather  than  with  a  sharpened  mela! 
blade,  or  an  in  vitro  diagnostic  device 
detects  or  identifies  infectious  agents  by 
using  a  deoxyribonucleic  acid  (DNA! 
probe  or  nucleic  acid  hybridization 
technology  rather  than  culture  or 
immunoassay  technology. 

3.  Section  886.1040  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

M86.1040    Ocular  esttwskwneter 

(b)  Chssifjcanon  Class  I.  li  the 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 
2B.  1976.  the  device  is  exempt  from  the 
premarket  notification  procedures  in 
Part  807,  Subpart  E  of  this  chapter.  The 
device  also  is  exempt  from  the  current 
good  manufacturing  practice  regulations 
in  Part  820  of  this  chapter,  with  the 
exception  of  5  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  5  820.198.  with  respect  to 
complaint  files. 


4.  Section  8661140  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows, 

§896.1140    Ophthalmic  Chair. 

(b)  Classification.  Class  I  The  device 
IB  exempt  from  the  premarket 
notification  procedures  in  Part  807, 
Subpart  E  of  this  chapter  The  device  is 
exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  §  820,180,  with  respect  to 
general  requirements  concerning 
records,  and  \  820.196.  with  respect  to 
complaint  files. 

5.  Section  886.1150  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows; 

§666.1150    Visual  acuity  chart. 

(b)  Classification.  The  device  is 
exempt  from  the  premarket  notification 
procedures  m  Part  807.  Subpart  E  of  this 
uhapter  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820  of  this  chapter 
with  the  exception  of  $  82ai80.  with 
respect  to  general  requirements 
concerning  records,  and  \  820198.  with 
respect  to  complaint  files. 

6.  Section  686.1170  is  amended  by 
revising  paragraph  (b|  to  read  as 
follows; 

§666.1170    CokK  vtslon  tester. 

(b)  Classification  Class  I.  The  device 
IS  exempt  from  the  premarket 
notification  procedures  m  Fart  807, 
Subpart  E  of  this  chapter.  The  device  is 
exempt  from  the  current  good 
manufactunng  practice  regulations  in 
Part  620  of  this  chapter,  with  the 
exception  of  5  820. 180.  with  respect  to 
general  requirements  concerning 
records,  and  §  820  198,  with  respect  to 
complaint  files. 

7.  Section  B8C.1190  is  amended  by 
re\'ising  paragraph  (b)  to  read  as 
follows: 

§686.1190    Distometer. 


(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Part  807. 
Subpart  E  of  this  chapter.  The  device  is 
exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  5  820 180,  with  respect  to 
general  requirements  concerning 
records,  and  (  820.196.  with  respect  to 
complaint  files. 
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8.  Section  886.1200  is  amended  by 
revising  paragraph  (b)  to  read  as 

follows 

§  Ut.  1 200     Optokln«tic  drum. 

lb)  Classification.  Class  I,  The  device 
is  e.vempt  from  the  premarket 
notification  procedures  m  Pari  807, 
Subpart  E  of  this  chapter.  The  device  is 
exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  5  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  ;  820.198.  with  respect  to 
complaint  files. 

9.  Section  8<i6.1270  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  S86.1270    Eiophtlulmometer. 

[b)  Classificclion.  Clas.'i  1.  The  device 
IS  exempt  from  the  premarket 
notification  procedures  in  Pari  807. 
Subpart  E  of  this  chapter 

10.  Section  888.1320  is  amended  by 
revising  paragraph  |b)  to  read  as 
fiillows 

;SS6.t320    Fomlucop*. 

(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Part  807. 
Subpart  E  of  this  chapter.  The  device  is 
exempt  from  the  current  good 
manufactunng  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  i  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  i  820.198,  with  respect  to 
complaint  files 

11  Section  886.1330  is  amended  by 
revising  paragraph  fb)  to  read  as 
follows. 

§888.1330    Amtlw  grid. 

lb)  Classification.  Class  I.  The  device 
13  exempt  from  the  premarket 
notification  procedures  in  Part  807. 
Subpart  E  of  this  chapter.  The  device  is 
exempt  from  the  current  good 
manufactunng  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  3  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  S  820.198.  with  respect  to 
complaint  files 

12.  Section  886.1350  is  amended  by 
revising  paragraph  (b|  to  read  as 
follows 

9  886.1350    K*r«to«cop«. 

(b)  Classification  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Pari  807, 


Subpart  E  of  this  chapter.  The  device  is 
exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  S  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  {  820.198,  with  respect  to 
complaint  files. 

13  Section  888  1375  li  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

;  886.1375    Bagollnl  lana. 


(b)  Classification.  Claaa  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Part  807. 
Subpart  E  of  this  chapter.  The  device  is 
exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  {  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  I  820.198.  with  respect  to 
complaint  files. 

14.  Section  886.1380  la  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

;  886.1380    Diagnoitic  condenaing  l*n«. 

(b)  Classification  Class  I  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Part  807. 
Subpart  E  of  this  chapter.  The  device  is 
exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Pan  820  of  this  chapter,  with  the 
excepliun  of  j  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files 

15.  Section  886.1390  is  amended  by 
revising  paragraph  (b)  to  read  as 

follows: 

!  6M.  1 390    FtoilbK  diagnostic  Frnnai 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Part  807. 
Subpart  E  of  this  chapter  The  device  is 
exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  {  820 180.  with  respect  to 
general  requirements  concerning 
records,  and  5  820.198.  with  respect  to 
complaint  files 

IB.  SecUon  886  1395  is  amended  by 
revising  paragraph  (b)  to  read  as 

follows: 


exempt  from  the  current  good 
manufactunng  practice  regulations  in 
Part  820  of  this  chapter,  wilh  the 
exception  of  9  820.180.  with  respect  to 
genera!  requirements  concerning 
records,  and  {  B20.198,  with  reaped  lo 
complaint  files. 

17.  Section  888.1400  is  amended  by 
revising  paragraph  (b)  lo  read  as 
follows: 

9  886. 1400    Maddoi  lens. 

(b)  Classificatjon.  Class  I.  The  device 
Is  exempt  from  the  premarket 
notificallon  procedures  in  Part  807, 
Subpart  E  of  Ihis  chapter  The  device  is 
exempt  from  the  current  good 
manufaclunng  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  j  820  180.  with  respect  lo 
general  requirements  concerning 
records,  and  i  820.198,  wilh  respect  to 
complaint  files. 

18.  Section  886.1410  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

;  886.1410    Ophlhalmtc  trial  lens  dip. 

(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Part  807. 
Subpart  E  of  this  chapter.  The  device  is 
exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  wilh  the 
exception  of  §  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  I  820.198.  with  respect  to 
complaint  files. 

19.  Section  886.1415  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

i  886.1415    OpMhatmlc  trial  Ian*  trams. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Part  807, 
Subpart  E  of  this  chapter.  The  device  is 
exempt  from  the  current  good 
manufactunng  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  i  820.180.  with  respect  lo 
general  requirements  concerning 
records,  and  {  820  198.  wilh  respect  lo 
complaint  files. 

20.  Section  888.1420  is  amended  by 
revising  paragraph  (b]  to  read  as 
follows: 


;B86.t3«S    Diagnostic  Hruby  hindus  Isns.         {888.1420    Ophthalmlclens  gsugs. 


fb)  Classification.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Pari  807. 
Subpart  E  of  this  chapter.  The  device  is 


(bl  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Part  807, 
Subpart  E  of  this  chapter. 
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21.  Section  B88  1460  18  amended  by 
revising  paragraph  |hl  lo  read  as 
follows: 

§686.1460    Starsopsis  msasunng 
Ingtrumant 

(b)  Classification.  Class  1.  The  device 
IS  exempt  from  the  premarket 
notification  procedures  in  Part  B07, 
Subpart  E  of  Ihis  chapter.  The  device  is 
exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  i  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  {  820.198.  with  respect  to 
complaint  files. 

22.  Section  886  1500  is  amended  by 
revising  paragraph  (b)  lo  read  as 
follows: 

§866.1500    Haadband  mirror. 

(b)  Classification.  Class  I,  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Part  807, 
Subpart  E  of  this  chapter.  The  device  is 
exempt  from  the  current  good 
manufactunng  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exceplion  of  §  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  i  820  198.  with  respect  lo 
complaint  files 

23.  Section  886.1605  is  amended  by 
revising  paragraph  [bl  to  read  as 
follows: 

§  866.1605    Parimatar 

(bl  Classification.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Part  807, 
Subpart  E  of  this  chapter.  The  device  is 
exempt  from  the  current  good 
manufacturing  practice  regulations  m 
Part  820  of  this  chapter,  wilh  the 
exception  of  |  820,180,  with  respect  to 
general  requiremenls  concerning 
records,  and  i  820.198.  wilh  respect  to 
complaint  files. 

24.  Section  886.1650  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

;  866.1650    OphttialmIc  bar  prism. 

(b)  Classification  Class  1.  The  device 
IS  exempt  from  the  premarket 
notification  procedures  m  Part  807, 
Subpari  E  of  this  chapter.  The  device 
also  is  exempt  from  the  current  good 
manufacturing  practice  regulations  m 
Part  820  of  this  chapter,  with  the 
exception  of  i  820.180.  with  respect  lo 
general  requirements  concerning 
records,  and  i  820,198  with  respect  lo 
complaint  files. 


25.  Section  886  1655  is  amended  by 
revising  paragraph  (b)  lo  read  as 

follows: 

$666.1655    Opntttalmlc  Frasnal  prism. 

(b)  Classification.  Class  L  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Part  807, 
Subpart  E  of  this  chapter  The  device 
also  IS  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  {  820.180.  wilh  respect  to 
general  requirements  concerning 
records,  and  i  820  IBS.  wilh  respect  to 
complaint  files 

26.  Section  886 1660  is  amended  by 
revising  paragraph  |b)  to  read  as 
follows: 

§886  1660    QonloacopK  prism. 

(b)  Classificnlion.  Class  1,  If  the 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 
28, 1976.  the  device  is  exempt  from  the 
premarket  notification  procedures  in 
Part  807,  Subpart  E  of  this  chapter. 

27.  Section  888.1665  is  amended  by 
revising  paragraph  (b)  lo  read  as 
follows: 

§  866.1665    OpMhahnlc  rotary  prism. 

lb)  Classification  Class  1.  The  device 
is  exempt  frrm  the  premarket 
notification  prtjcedures  in  Part  807. 
Subpart  E  of  this  chapter  The  device 
also  is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  i  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  i  820.198.  with  respect  lo 
complaml  files. 

28.  Section  886.1700  is  amended  by 
revising  paragraph  (b)  lo  read  as 
follows. 

{666.1700    PupWomstar. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Pari  807. 
Subpart  E  of  this  chapter  The  device 
also  is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  5  820.180.  wilh  respect  to 
general  requirements  concerning 
records,  and  {  820.196.  writh  respect  to 
complaint  files. 

29  Section  886.1770  is  amended  by 
revising  paragraph  lb)  to  read  as 

follows: 

§  886.1770    Manual  ratractor. 


(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Part  807. 
Subpart  E  of  this  chapter  The  device 
also  18  exempt  from  the  current  good 
manufactunng  practice  regulations  in 
Part  820  of  this  chapter,  wilh  the 
exception  of  i  820.180.  with  reaped  Ic 
general  requirements  concerning 
records,  and  i  820.198,  with  respect  lo 
complaint  files 

30.  Section  888.1790  is  amended  by 
revising  paragraph  [b)  lo  read  as 
follows: 

9  866.1790    NcarpokK  rutsr. 

(b)  Classification.  Class  1.  The  device 
also  IS  exempt  from  the  premarket 
notification  procedures  in  Part  607. 
Subpart  E  of  this  chapter.  The  device 
also  is  exempt  from  the  current  good 
manufacturing  practice  regulaUons  in 
Part  820  of  this  chapter,  wilh  the 
exception  of  {  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  {  82ai9e,  with  reaped  lo 
complaint  files. 

31.  Section  886.1800  is  amended  by 
revising  paragraph  (b)  lo  read  as 
follows: 

9  666.1600    Schlrmer  strip. 

(b)  Classification.  Class  I.  If  the 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 
28. 197a  the  device  is  exempt  from  the 
premarket  notification  procedures  in 
Part  807.  Subpart  E  of  tlus  chapter. 

32  Section  886.1810  is  amended  by 
revising  paragraph  lb)  to  read  as 
follows- 
§886.1810    Tangent  scraan  (camptmeter). 

(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Part  807. 
Subpart  E  of  this  chapter  The  device 
also  is  exempt  from  the  current  good 
manufacturing  practice  regulationa  in 
Part  820  of  this  chapter,  with  the 
exception  of  {  820.180.  with  respect  lo 
general  requirements  concerning 
records,  and  5  820  198.  wilh  respect  lo 
complaint  files, 

33.  Section  886 1840  is  amended  by 
revising  paragraph  (b)  lo  read  as 
follows: 

§  866.1840    Slimilatlen  (Including  crossed 
cytk>dar). 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Part  807. 
Subpart  E  of  this  chapter  The  device 
also  is  exempt  fiom  the  current  good 
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manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  {  820.180.  with  reaped  to 
genera]  requirements  concerning 
records,  and  i  820.198.  with  respect  to 
complaint  Files. 

34.  Section  886,1880  is  amended  by 
revising  paragraph  (bl  to  read  as 
follows: 

;  eM.ISSO    Ophttulmlc  Icutrunwnt  stand. 

lb)  dassificotion.  Class  I.  The  device 
IS  exempt  from  the  premarket 
notification  procedures  in  Part  607. 
Subpart  E  of  Ihis  chapter.  The  device 
also  is  exempt  from  the  current  good 
manufaclunng  practice  regulations  in 
Part  820  of  Ihis  chapter,  with  the 
exception  of  8  820,180.  with  respect  lo 
general  requirements  concerning 
records,  and  5  820,198.  with  respect  to 
Lompi«;nt  files- 

35.  Section  886.1870  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows, 

;SM.1S70    Stareoseopa. 

|b|  Classification.  Class  1.  The  device 
IS  exempt  from  the  premarket 
notification  procedures  in  Part  807. 
Subpart  E  of  this  chapter  The  device 
also  18  exempt  from  the  current  good 
.Tianufactunng  practice  regulations  m 
Part  820  of  this  chapter,  with  the 
exception  of  5  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  }  820.198.  with  respect  lo 
complaint  Tiles, 

36.  Section  886.1880  IS  amended  bv 
revising  paragraph  |b)  lo  read  as 
follows: 

S  U«.ia«a    Fusion  and  ttaraoacopic 
target 

(b)  Ciassii'ication.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Part  807. 
Subpart  E  of  this  chapter.  The  device 
also  is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  §  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  J  820,198.  with  respect  lo 
complaint  files, 

37  Section  886  1905  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

;  SM.  IMS    Nystaflmu*  Up«. 

(bj  Classificatiun.  Class  1  The  device 
IS  exempt  from  the  premarket 
notification  procedures  in  Part  807, 
Subpart  E  of  this  chapter.  The  device 
also  is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 


Part  820  of  this  chapter,  with  the 
exception  of  i  820,180.  with  respect  lo 
general  requirements  concerning 
records,  and  i  820  198.  with  respect  lo 
complaint  files, 

38,  Section  886,1910  is  amended  by 
revising  paragraph  (b)  lo  read  as 
follows 

§S8«.19ta    Spactacta  dlaaoclatlon  last 
•yatam. 

Ibl  Classification.  Class  I.  The  device 
IS  exempt  from  the  premarket 
notification  procedures  in  Part  807. 
Subpart  E  of  this  chapter.  The  device 
also  IS  exempt  from  Ihe  current  good 
manufacturing  practice  regulations  in 
Pari  820  of  this  chapter,  with  the 
exception  of  5  820  180.  with  respect  to 
general  requirements  concerning 
records,  and  i  820,198,  with  respect  to 
complaint  files 

39,  Section  886.4230  is  amended  by 
revising  paragraph  (b|  lo  read  as 
follows: 

i  SS9.4230    OptittMlmlc  knHa  taat  drum. 

fb)  Classification.  Class  I.  Tlie  device 
is  exempt  from  the  premarket 
notification  procedures  in  Part  807, 
Subpart  E  of  this  chapter  The  device 
also  is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  §  820.180.  with  respect  lo 
general  requirements  concerning 
records,  and  i  820,198.  with  respect  to 
complaint  files, 

40,  Section  886.4335  is  amended  by 
revising  paragraph  (b)  lo  read  as 
follows' 

3  886.4335    Operating  headlamp 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Part  807, 
Subpart  E  of  this  chapter 

41  Section  886.4350  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows; 

§  g«e.43S0    Manual  ophttulmlc  surgical 
Inatrumant 

(b)  Classification.  Class  1.  If  the 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 
Za.  1976.  the  device  is  exempt  from  the 
premarket  notification  procedures  in 
Part  807.  Subpart  E  of  this  chapter, 

42.  Section  886.4360  is  amended  by 
revising  paragraph  (b|  to  read  as 
follows: 

;  S8S.4360    Ocular  aurgery  irrigation 
devica. 


(b)  Classification.  Class  I.  If  the 
device  does  not  directly  contact  the 
patient's  body.  Ihe  device  is  exempt 
from  the  premarket  notification 
procedures  in  Pari  807.  Subpart  E  of  this 
chapter. 

43.  Section  886.4445  is  amended  by 
revising  paragraph  |b)  lo  read  as 
follows; 

§  886.4445    Permanent  magnet 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Part  807. 
Subpart  E  of  this  chapter.  The  device 
also  is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  {  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  i  820.198,  with  respect  to 
complaint  files. 

44.  Section  886.4570  is  amended  by 
revising  paragraph  (b)  lo  read  as 
follows: 

;  M6.4S70    Ophthalmic  surgical  marker. 

(b)  Classification.  Claf>s  I.  If  the 
device  is  made  of  the  same  materials 
that  were  used  in  Ihe  device  before  May 
28, 1976,  Ihe  device  is  exempt  from  the 
premarket  notification  procedures  in 
Part  807.  Subpart  E  of  this  chapter.  The 
device  also  is  exempt  from  the  current 
good  manufacturing  practice  regulations 
in  Part  820  of  this  chapter,  with  the 
exception  of  8  820  180.  with  respect  to 
general  requirements  concerning 
records,  and  8  820  198,  with  respect  to 
complaint  files. 

45.  Section  886.4770  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  886.4770    Ophthalmic  operating 
apectacles  (loupes). 

(b)  Classification  Class  I.  The  device 
Is  exempt  from  Ihe  premarket 
notification  procedures  in  Part  807, 
Subpart  E  of  this  chapter.  The  device 
also  is  exempt  from  Ihe  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  Ihe 
exception  of  8  820.180,  with  respect  lo 
general  requirements  concerning 
records,  and  5  820.198,  with  respect  to 
complaint  files. 

46.  Section  886.4855  Is  amended  by 
revising  paragraph  (b)  to  read  as 
follows; 

;  886.4855    Ophthalmic  Instrument  table. 

(b)  Classification.  Class  I.  The  device 
la  exempt  from  the  premarket 
notification  procedures  in  Part  807. 
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Subpart  E  of  Ihis  chapter.  The  device 
also  is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  8  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  8  820198,  with  respect  to 
complaint  files, 

47  Section  886.5120  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  886.5 1 20     t^w-power  t)lnocular  loupe. 

(b)  Classification.  Class  1.  The  device 
Is  exempt  from  the  premarket 
notification  procedures  in  Part  807. 
Subpart  E  of  this  chapter.  The  device 
also  IS  exempt  from  the  current  good 
manufacturing  practice  regulations  In 
Part  820  of  this  chapter,  with  the 
exception  of  8  820,180.  with  respect  to 
general  requirements  concerning 
records,  and  8  820.198.  with  respect  to 
complaint  files. 

48.  Section  886.5420  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

8  886.5420    Contact  lana  Inaarter/remover. 


(b)  Classification.  Class  I.  The  device 

is  exempt  from  the  premarket 
notification  procedures  m  Part  807. 
Subpart  E  of  this  chapter 

49.  Section  886.5540  la  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  886.5540    Low-vlalon  magnlflar. 

(b)  Classification.  Class  1,  The  device 
IS  exempt  from  the  premarket 
notification  procedures  in  Part  807. 
Sutipart  E  of  Ihis  chapter.  The  device 
also  is  exumpt  from  the  current  good 
n:finufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  §620,180.  with  respect  to 
general  requirements  concerning 
records,  and  8  820 198.  with  respect  to 
complaint  files. 

50.  Section  886.5600  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

;  866.5600    Ptosis  crutch. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarkel 
notification  procedures  in  Part  807, 
Subpart  E  of  this  chapter.  The  device 
also  is  exempt  from  the  current  good 


manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  }  820,180.  with  respect  lo 
general  requirements  concerning 
records,  and  8  820  198,  with  respect  lo 
complaint  files. 

51.  Section  886.5800  is  amended  by 
revising  paragraph  (b)  to  reed  as 
follows; 

;  886.5800    Ophthalmic  l»r  reader. 

(b)  Classification.  Class  I.  The  device 
is  exempt  firom  the  premarket 
notification  procedures  in  Part  807, 
Subpart  E  of  this  chapter.  The  device 
also  is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  8  820  180,  with  respect  lo 
general  requirements  concerning 
records,  and  8  820.198,  with  respect  to 
complaint  files. 

52.  Section  886.5810  is  amended  by 
revising  paragraph  (bl  to  read  as 

follows: 

8886,5810    Ophthalmic  prism  reader. 


(b)  Classificalior..  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Part  807. 
Subpart  E  of  Ihis  chapter  The  device 
also  is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  8820.180.  with  respect  to 
general  requirements  concerning 
records,  and  8  820.198.  with  respect  to 
complaint  files. 

53.  Section  886.5840  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  886,5840    Magnifying  spectacles. 


(b)  Classification.  Class  I.  If  the 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 
28, 1976,  the  device  is  exempt  from  the 
premarket  notification  procedures  in 
Part  807.  Subpart  E  of  this  chapter.  The 
device  is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  8820.180.  with  respect  to 
general  requirements. 

54  Section  886.5844  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows; 

§886.5844    Prescription  speclacle  lens. 


(b|  Classification.  Class  I,  If  the 
dence  is  made  of  the  same  materials 
that  were  used  in  Ihe  device  before  May 
28. 1976.  the  device  is  exempt  from  the 
premarkel  notification  procedures  in 
Part  807.  Subpart  E  of  this  chapter. 

55.  Section  886.5870  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

;  886.5870    l.aw-vl*ion  telescope. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarkel 
notification  procedures  in  Part  807, 
Subpart  E  of  this  chapter.  The  device 
also  is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  Ihe 
exception  of  8  820180.  with  respect  to 
general  requirements  concerning 
records,  and  5  820  198,  wilh  respect  to 
complaint  files, 

56,  Section  886.5910  is  amended  by 
revising  paragraph  (b|  to  read  as 
follows; 

8  (M.StIO    Image  intensification  vision  aid. 


(b)  Classification.  Class  I,  Tne  device 
is  exempt  from  the  premarket 
notification  procedures  in  Part  8(J7. 
Subpart  E  of  this  chapter.  The  device 
also  is  exempt  from  Ihe  current  good 
manufacturing  practice  regulatiorui  in 
Part  820  of  this  chapter,  with  the 
exception  of  §  820,180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198.  wilh  respect  to 
complaint  files, 

57.  Section  886  5915  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows; 

§  886.59 1 5    Optical  vision  aid. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarkel 
notification  procedures  in  Part  807. 
Subpart  E  of  this  chapter.  The  device 
also  is  exempt  from  the  current  good 
manufaclunng  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  8  820.180.  with  respect  to 
genera]  requirements  concerning 
records,  and  8  820.198.  with  respect  to 
complaint  files. 

Dated:  August  22. 1988, 
Frank  E.  Young. 

Commissioner  of  Food  and  Drugs. 
|KR  Doc  88-20692  Filed  9-13-88;  8:45  am| 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910  and  1926 
[Docket  No.  H-0331 

Occupational  Exposure  to  Asbestos, 
Tremolite.  Anthoptiyilite  and  Actlnollte 

agency:  Occupational  Safety  and 

Health  Admintstration.  Department  of 

Labor. 

action:  Final  rules;  amendment. 

summary:  On  June  20. 1986  OSHA 

published  revised  standards  governing 
occupational  exposure  to  aabeslos, 
tremolite.  anthophyllite  and  actmolite  m 
genera!  indu5tr>-  and  construction-  In 
these  standards,  OSHA  reduced  the  8- 
hour  time  weighted  average  (TWA) 
permissible  exposure  hmit  fPEL)  to  0.2 
f/cc  but  did  not  issue  a  short  term 
exposure  limit  (STEL)  or  excursion  limit 
for  exposure  to  these  materials.  OSHA 
13  now  am>?ndina  these  rules  by  adding 
an  excursion  limit  of  1  f/cc  average  over 
a  sampling  period  of  30  minutes. 

The  Agency  has  based  this 
determination  on  its  review  of  the 
asbestos  rulemaking  record  using 
criteria  set  forth  by  the  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
[Public  Citizen  Health  Researvh  Croup 
V.  Tyson.  796  F.  2d  1479  (D.C  Cir..  19661 
and  Building  and  Construction  Trades 
Department,  AFl-CIO  v.  Brock.  838  F. 
2d  1258,  1273  (DC,  Cir ,  1968)],  Based  on 
this  review,  OSHA  has  determined  that 
the  record  supports  the  issuance  of  a  1 
f/cc  excursion  limit  measured  over  30 
minutes  for  all  workplaces  affected  by 
the  reiiTsed  asbestos  standards  and  is 
amending  the  standards  to  that  effect.  In 
addition  employers  are  required  to  take 
other  protective  actions  when  employee 
exposures  exceed  the  EX.  The  evidence 
and  considerations  supporting  this 
determination  are  set  out  tn  the 
suppiem.entar>'  information  section  of 
this  document- 

EFFECnve  date;  This  fmal  standard  will 
become  effective  October  14.  1988 
except  the  information  collection 
requirements  of  29  OFT?  1910.1001  (d)(21, 
(d)(3Md)(5).  (d)(7).  (0(2),  fn{3)(i).(i)(5I. 
(I),  and  (m).  and  29  CFR  192858  (0(2). 
(0(3).(0(6).(h)(31(U.(kK3).Ik)(4).(m) 
and  (n)  as  they  apply  to  the  excursion 
hmit  which  will  be  submitted  to  OStB 
for  approval  OSHA  will  publish  a 
document  m  the  future  establishing  an 
effective  date  for  the  information 
collection  rer^uirements. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  lames  Fos'er.  OSHA.  US. 
Department  of  Labor.  Office  of  Public 


Affairs.  Room  \3647.  2tX)  Constitution 
Avenue  S\N ..  Washington.  DC  20210. 
Telephone  (2021  523-8151. 
SUPPLEMENTARY  INFORMATION: 

1.  Clearance  of  Information  Collection 
Requirement! 

On  March  31, 1983.  the  Office  of 
Management  and  Budget  (0MB) 
published  5  CFR  Part  1320.  implementing 
the  information  coUection  provisions  of 
the  Paperwork  Reduction  Act  of  198a  44 
U.S.C.  3501  et  seq,  (48  FR  13666).  Part 
1320,  which  became  effective  on  Apnl 
30.  1983  and  was  revi.sed  May  10,  1988 
Federal  Register,  Vol.  53.  No  90).  sel3 
forth  procedures  for  agencies  to  follow 
in  obtaining  OMB  clearance  for 
information  collection  requirements.  The 
sections  of  this  final  standard  which 
may  create  i^cordkeepmg  rcqulremenla 
are  the  following:  29  CFR  1910.1001 
(d)(2).  (d)(3).  (d)(5).  (d)(7).  (0(2).  (0(3)(i). 
(i)(5).  (1),  and  (m).  and  29  CFR  1926.58 
(0(2).  (f)(3).  (f)(6).  (h)(3)(i).  [k)(3).  (k)(4|. 
(m)  and  (n). 

In  accordance  with  the  provisions  of 
the  Paperwork  Reduction  Act  and  the 
regulations  issued  pursuant  thereto, 
OSHA  certifies  that  it  will  be  submitting 
the  information  collection  requirements 
for  the  standards  under  control  numtiers 
1218-0133  and  1218-0134  to  OMB  for 
review  under  section  3504(h)  of  that  Act. 

Public  reporting  burden  for  this 
collection  of  information  for  General 
Industry  is  estimated  to  average  0.73 
hours  per  response  and  0.03  hours  per 
response  for  the  Construction  Industry, 
which  includes  the  time  fur  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  coUection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  and  other  aspect  of  this 
collection  of  information,  including 
stiggefltions  for  reducing  this  burden,  to 
the  Office  of  In/oimation  Management. 
Department  of  Labor.  Room  N-i30l.  200 
Constitution  Avenue..  NW..  Washington, 
DC  20210:  and  to  the  Office  of 
Information  and  regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503. 

11.  Regulatory  and  Legal  Authority 
Background 

On  June  17.  1986.  OSHA  issued 
revised  standards  governing 
occupational  exposure  to  asbestos. 
tremolite.  anthophyllite  and  actlnohte 
for  general  industry  and  construction  (51 
FR  22612  etseq..  Pub.  June  20.  1986). 
Effective  July  21. 1986.  the  revised 
standards  amended  OSHA  s  previous 
asbestos  standard  issued  in  1972.  The 
1972  standard  included  a  10  f/cc 


"ceiling"  limit  as  well  as  a  2  f/cc  time 
weighted  average  (TWA)  permissible 
exposure  limit. 

Chief  among  the  revised  standards 
provisions  was  a  tenfold  reduction  in 
the  TWA  PEL  to  0.2  f/cc  from  2  f/cc. 
However,  although  the  April  1984  notice 
of  proposed  rulemaking  stated  that 
OSHA  would  consider  a  revised  ceiling 
limit  in  the  final  revised  standards 
OSHA  determined  not  to  issue  an 
explicit  short  term  limit  (51  FR  22682-3, 
22709). 

OSHA  based  this  determination  on  its 
finding  that  the  rulemuking  record 
consisting  of  "toxicotogical  and  dose- 
response  data  failed  to  show  that  short- 
term  exposure  to  asbestos  is  associated 
with  an  independent  or  greater  adverse 
health  effect  than  is  exposure  to  a 
corresponding  dose  spread  over  an  8- 
hour  day;  that  is.  there  is  no  evidence 
that  exposure  to  asbestos  results  in  a 
"dose-rate"  effect  *  *  ""  OSHA  further 
stated  that  its  decision  was  "consistent 
with  OSHA's  recent  policy  decision 
described  m  the  Supplemental 
Statement  of  Reasons  for  the  Final  Rule 
for  Ethylene  Oxide  (50  FR  64)  in  which 
OSHA  estabhshed  that  short  term 
exposure  limits  for  toxic  substances  are 
not  warranted  in  the  absence  of  health 
evidence  demonstrating  a  dose-rate 
effect  (51  FR  at  22709).  '  OSHA's 
decision  to  not  issue  a  STEL  was 
challenged  in  petitions  filed  in  the  Court 
of  Appeals  for  the  District  of  Columbia. 

Subsequently,  on  July  25, 1986.  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  reviewed  the 
ethylene  oxide  (EtO)  standard  which 
OSfIA  had  relied  on  in  its  decision  to 
not  is.siie  an  asbestos  EL  It  held  that 
OSHA  contravened  the  OSH  Act  when 
it  failed  to  issue  a  short  term  limit  for 
ethylene  oxide  based  on  the  Agency's 
finding  that  the  EtO  record  did  not 
support  a  "dose-rate  effect."  The  Court 
held  that  the  OSH  Act  compels  the 
Agency  to  adopt  a  short  term  limit  if  the 
rulemaking  record  shows  that  it  would 
further  reduce  a  significant  health  risk 
and  ts  feasible  to  implement  regardless 
of  whether  the  record  supports  a  "dose- 
rate"  effect  (796  F.  2nd  at  1505).  This 
decision  states  that  "(B)arrtng 
alternative  avenues  to  the  same  result. 
OSHA  shall  set  the  standard  which 
most  adequately  assures,  to  the  extent 
feasible,  an  the  basis  of  the  best 
available  evidence  that  no  employees 
will  suffer  material  impairment  of 
health.  29  U  S.C.  655  (bM5|  (1982). 
"(S)ince  OSHA  has  found  that  a 
significant  health  hazard  remains  even 
wtlh  the  (TWA)  PEL  the  agency  must 
ftTKl  either  that  a  STEL  will  have  no 
effect  on  that  risk,  or  that  a  STEL  is  not 
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feasible,  if  the  Agency  declines  to 
impose  a  short  term  limit"  [796.  F.  2nd  at 
1W5) 

Because  OSHA  had  relied  on  the  EtO 
r,^tionale  in  making  its  asbestos 
decision.  OSIL^  decided  to  reconsider 
lis  decision  not  to  issue  an  excursion 
limit  for  asbestos  and  informed  the 
Court  of  its  intention  to  reconsider  the 
STEL  issue  based  on  the  existing  record. 

The  Court  issued  its  decision 
reviewing  the  asbestos  standards  in 
Kf'hniarv  1988  [B-C  TD.  AFL-CIO  v. 
Brock  83fi  F,  2d  1256)  Therein,  the  Court 
r.uled  OSHA's  commitment  to  complete 
rpconsideration  of  the  STEL  issue  and 
','rdered  "that  reconsideration  be 
completed  within  60  days  of  the 
issuance  of  the  mandate  in  this  case, 
which  issued  on  |uly  6.  1988. 

The  Couri  also  reiterated  the  criteria 
requiring  an  agency  to  adopt  a  STTL 
viz.  that  the  measure  will  result  in  a 
further  reduction  in  significant  health 
risk  and  that  tl  is  fetisible  to  implement. 

OSHA  has  reviewed  the  asbestos 
rulemaking  record  in  order  to  apply 
these  criteria.  The  agency  finds  that 
compliance  with  a  short  term  excursion 
limit  would  further  reduce  a  significant 
hcrtlth  rsk  remaining  after  the  TWA 
limit  of  0.2  f/cc  was  imposed.  Secondly. 
the  .'Vgency  finds  that  the  lowest 
(excursion  level  which  is  feasible  both  to 
measure  and  to  institute  primarily 
through  engineering  and  work  practice 
coatrois  is  1  fiber  per  cc  measured  over 
30  minutes.  OSHA  therefore  is  imposing 
this  level  as  an  excursion  limit  to  be  met 
by  all  employers  covered  by  the  revised 
standards.  "Hie  Agency  also  is 
withdrawing  its  previous  determination 
lit  not  issue  an  excursion  limit  or  STEL 

OSHA  notes  that  it  is  adopting  the 
term  "excursion  limit"  to  refer  to  the 
short  term  permissible  exposure  limit 
established  here,  so  that  the  terminology 
tjsed  by  the  American  Conference  of 
Governmental  Industrial  Hygienists 
I ACGIH)  and  by  OSHA  will  not  conflict 
The  term  "excursion  limit"  is  used  by 
the  ACGIH  to  refer  to  a  limitation  on 
short  term  exposures  which  are  called 
fur  by  industrial  hygiene  considerations, 
where  toxicological  data  are 
unavailable.  The  term  "STEL"  is  used  by 
the  Amencan  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH)  to  refer  to  a  short  term  limit 
dictated  by  specific  toxicologic  or 
hazard  data  (ACGIH  Threshold  Limit 
Values  and  Biological  Exposure  Indices 
for  1986-1967.  3-5).  Because  OSHA  is 
not  basing  the  short  term  permissible 
hmit  for  asbestos  on  toxicological  data. 
OSHA  instead  is  using  the  term 
"excursion  limit"  to  designate  that  limit. 

The  term  "ceiling  limit"  historically 
was  used  by  OSHA  to  refer  to  both  a 


"peak"  limit  le.  with  no  duration 
specified,  and  to  a  Umit  measured  over  a 
given  lime  period,  such  as  30  minutes. 
Because  of  this  dual  usage,  the  term  was 
imprecise  and  OSHA  believes  it  should 
be  replaced  with  "excursmn  limit" 

This  preamble,  in  some  places,  uses 
"STEI."  and  "excursion  hmit" 
interchangeably,  mostly  in  quoting  from 
previous  discussions  to  conform  to 
previous  usage.  The  following 
discussion  further  explains  the  reasons 
for  OSHA's  decision  to  adopt  an 
excursion  limit  of  1  f/cc  measured  over 
30  minutes. 

A.  The  Excursion  Umit  Chosen  Will 
Further  Reduce  a  Significant  Health 
Risk 

OSHA  finds  that  comphance  with  a 
reduced  excursion  limit  would  further 
reduce  a  significant  health  risk  from 
asbestos  exposure  which  exits  after 
imposing  a  0.2  f/cc  time-weighted  PEL. 

OSHA's  risk  assessment  snowed  that 
lowering  the  TWA  PEL  from  2  f/cc  to  0.2 
f/cc  reduces  the  asbestos  related  cancer 
mortality  risk  from  lifetime  exposure 
from  64  deaths  per  1.000  worker  to  67 
deaths  per  1,000  workers.  OSHA 
estimated  that  the  incidence  of 
asbeslosis  would  be  5  cases  per  1,000 
workers  exposed  for  a  working  lifetime 
under  the  TWA  PEL  of  0.2  f/cc. 
Counterpart  risk  figures  for  20  years  of 
exposure  are  excess  cancer  risks  of  4.5 
per  1,000  workers  and  an  estimated 
asbestosis  incidence  of  2  cases  per  1.000 
workers. 

OSHA's  risk  assessment  also  showed 
the  persistence  of  a  significant  risk  at 
the  0.1  r/cc  action  level  The  excess 
cancer  risk  remaining  at  that  level  is  a 
lifetime  risk  of  3.4  per  1.000  workers  and 
a  20  year  exposure  risk  of  2.3  per  1,000 
workers.  OSHA  concludes  therefore  that 
continued  exposure  to  asbestos  at  the 
TWA  permitted  level  and  action  level 
presents  residual  risks  to  employees 
which  are  still  significant. 

Imposing  the  excursion  limit  will 
reduce  risk  to  employees  whose 
asbestos  exposure  is  limited  to  one  or 
two  short  term  bursts,  lasting  30  minutes 
each  If  the  periods  of  exposure  are  less 
than  30  minutes  then  employees  with 
more  "bursts"  will  also  have  their  ri.sk 
reduced  by  the  excursion  limit.  The 
ma.ximum  reduction  will  be  felt  by 
employees  with  non-detectable 
background  asbestos  exposures,  whose 
only  detectable  exposure  is  a  single 
burst  (or  bursts)  lasting  no  longer  than 
30  minutes  and  which  measure  no  more 
than  3.2  f/cc  (the  short  term  equivalent 
of  the  0.2  f/cc  TWA  PELI- 

To  calculate  the  degree  of  risk 
reduction  for  such  employees  we  note 
that  the  0-hour  time-weighted  average 


exposure  equivalent  of  the  excursion 
limit  established  here  is  0.063  f/cc  That 
IS.  if  a  worker  is  exposed  lo  asbestos  at 
the  excursion  limit  of  1  f/cc  for  30 
minutes  and  exposed  lo  no  other 
asbestos  for  the  remainder  of  the  day. 
the  8  hour  TWA  exposure  would  be 
0.063  f/cc.  This  figure  is  calculated  by 
dividing  the  excursion  limit  of  1  f/cc  by 
the  number  of  30  minute  periods  in  an 
eight  hour  work  day  (161- 

The  risk  assessment  methods 
previously  employed  in  the  final 
asbestos  standards  (the  linear 
cumulative  dose  model)  can  be  used  to 
calculate  cancer  nsks  for  workers 
exposed  only  lo  one  burst  of  asbestos 
for  30  minutes  at  the  1  f/cc  excursion 
limit  (equivalent  to  0063  f/cc  as  an  8- 
hourTWA),  Uaing  linear  proportionality 
to  previously  calculated  risks,  these 
predictions  are  a  lifetime  (45  year) 
excess  risk  of  2.3  per  1.000  workers,  and 
an  excess  cancer  nsk  for  20  years 
exposure  of  1 .5  per  1.000  workers. 
OSHA  believes  that  these  nsks  are 
clearly  not  insignificant  In  this  case 
where  workers  are  exposed  only  to  one 
burst  of  asbestos  per  day.  asbestos 
exposure  and  thus  also  cancer  risk  are    .^ 
substantially  reduced  by  67%.  Where 
additional  exposures  occur  beyond  the 
30-minute  exposure,  the  reduction  in  nsk 
is  lower  than  calculated,  and 
conversely,  the  cancer  nsk  is  greater 
than  calculated- 

The  impact  of  this  reduction  will  be 
felt  by  approximately  35.800  employees 
estimated  by  OSHA  as  having  8-hour 
TWA  exposures  below  the  current  0.2  f/ 
cc  PEL  but  short  term  exposures  which 
exceed  the  excursion  limit  (See  Table  2. 
infra). 

Thus,  in  accordance  with  the  Public 
Citizen  decision,  the  imposition  of  an 
excursion  limit  will  further  reduce 
significant  risk  rpmaining  under  the 
current  standard.  OSHA  estimates, 
based  on  the  total  estimated  affected 
population,  and  the  risk  factors  cited, 
that  about  118  lives  will  be  saved  based 
on  lifetime  exposures  and  79  lives  based 
on  20  year  exposure  because  of  the 
im.posilion  of  this  excursion  limit 

OSliA  also  finds  that  unregulated 
short-term  exposures  to  asbestos 
unnecessarily  elevate  cumulative 
exposures  even  if  the  time  weighted 
average  is  below  the  PEL  Because 
OSHA  has  found  that  significant  risks  of 
asbestos-related  disease  exist  at 
ijumulalive  exposures  below  the  3986 
PEL  of  0.2  f/cc  compliance  with  an 
excursion  limit  would  further  reduce 
such  risks  as  well  (See  51  FR  at  26647- 
8).  although  these  reductions  have  not 
been  quantified. 
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The  ways  the  inatituUan  of  an 
excursion  limit  of  1  f/cc  over  30  minutes 
will  reduce  nsks  to  empioyeea  are 
Illustrated  by  the  foUowms!  examples 
from  the  rulemakmg  record. 

In  some  important  operations 
exposure  patterns  consist  of  frequent 
short  term  rather  that  continuous  levels 
of  exposure  In  the  construction 
industry,  asbestos  removal  and  repair  of 
asbestos-coniaming  products  are  often 
short-term  and  generate  peak  exposures 
(Ex,  &4-I74,  S4-162).  Installation  of  new 
construction  materials  also  involves 
intermittent  peak  exposures,  for 
example,  dnllmg  and  sawing  pipe  and 
sheet. 

When  dshestos-cemeni  pipe  is 
installed,  cutting  and  machmmg  of  pipe 
can  result  in  potentially  high  exposures. 
A  representative  of  the  Association  of 
A.'C  Pipe  Producers  (AACPP) 
recommended  work  practices  involving 
shrouded  tools,  which  if  followed  were 
said  to  limit  peak  exposures  for  15 
minutes  to  0.75  f/'cc  and  8-hour  TWA 
exposures  to  under  0.1  f/cc  (Ex,  91-16) 

OSHA  believes  that  the  use  of 
shrouded  tools  on-site  will  increase 
because  of  the  adoption  of  an  excursmn 
hmit.  Where  only  a  imall  amount  of 
cutting  on  the  construction  site  is 
needed,  it  is  possible  that  a  0.2  f/cc 
TWA  can  be  atlamed  with  unshrouded 
rools.  With  a  short  term  excursion  limit, 
the  employer  is  more  likely  to  require 
and  the  employee  is  more  likely  to  use 
^he  shrouded  tools  to  ensure 
compliance.  In  so  doing,  the  employee's 
cumulative  exposure  will  be 
significantly  reduced  and  the  nsk  of 
developing  asbestos  related  disease  wiU 
be  correspondingly  reduced- 

In  general  industry,  the  largest  group 
of  exposed  workers,  brake  repair 
workers,  are  subiect  to  peak  exposures. 
Their  work  can  be  intermittent  and  the 
evidence  shows  that  for  workers 
performing  occasional  brake  repair  jobs, 
their  exposures  occur  in  short  spurts 
which  can  be  above  1  0  f/cc.  but  when 
averaged  over  an  8  hour  day  fall  within 
the  permissible  TWA  limit. 

OSHA  believes  the  imposition  of  an 
excursion  limit  will  increase  the 
probability  that  employers  will  utilize 
the  more  effective  but  no!  required, 
work  practices  to  assure  compliance 
with  the  new  excursion  limit.  OSf  lA  had 
prohibited  one  method  of  cleaning  brake 
iinings  usmg  compressed  air  because  the 
evidence  showed  that  using  that  method 
likely  would  exceed  the  new  TWA  PEL 
m  almost  all  cases.  Other  practices, 
although  discouraged,  are  not 
prohibited,  The  evidence  indicated  that 
brushing  the  asbestos  residue  from 
affected  parts  sometimes  exceeded  a  1 
F/cc  excursion  limit,  although  the  new 


lime-weighted  PEL  of  02  f/cc  might  still 
be  met  (Exh  84-263.  90-148).  Additional 
information  about  practices  which  will 
result  in  lower  short-term  as  well  as 
TWA  exposures  levels  is  set  out  m 
Appendix  F  to  5  1910,1001. 
Consequently,  safer  working  conditions 
will  result  for  the  large  number  of 
employees  performing  automotive  brake 
repair  operations 

Other  general  industry  employees  will 
benefit  from  an  excursion  limit.  In 
secondary  manufactunng.  especially 
gasket  manufacturing,  asbestos 
operations  often  are  conducted  on  an 
intermittent  basis  (Exh  235  A),  The 
time-weighted  average  would  mostly  be 
met  even  with  the  use  of  infenor  control 
equipment.  Issuance  of  an  excursion 
limit  would  require  the  use  of  the  best 
available  control  equipment  and  would 
thus  reduce  the  nsk  of  asbestos  related 
disease  for  secondary  manufacturing 
workers  whose  TWA  exposores  were  at 
or  below  the  PEL 

In  addition,  control  of  short  term 
exposures  will  help  employers  identify 
and  control  the  sources  that  result  in 
variable  exposures.  OSHA  notes  that  an 
employee's  exposure  to  toxic  substances 
in  the  workplace  vanes  from  day-to-day 
and  varies  within  the  day's  work  shift. 
The  meaning  of  day-to-day  variability 
was  considered  in  the  promulgation  of 
the  0.2  f/cc.  8-hour  TWA  PEL  (see  51  FR 
22852  to  22854). 

OSHA  recognizes  that  various  factors 
cause  day-to-day  variability,  including 
sampling  error  in  the  measurement  of 
the  airtiome  asbestos  concentrations, 
changes  in  work  practices,  and  changes 
in  ventilation  due  to  misapphcation  or 
malfunction.  OSHA  has  concluded  that 
the  major  sources  of  day-to-day 
vahabihly  can  be  moderated  by  diligent 
employer  control  (51  KR  22853).  In 
addition.  OSHA  has  specified  a 
sampling  and  analytical  method  which 
would  standardize  measurement 
procedures  and  greatly  reduce  samphng 
error.  OSHA  determined  that  the  OJ.  f/ 
cc  PEL  is  technologically  feasible  and 
will  not  result  m  an  unfair  citation  to  the 
conscientious  employer.  The  reviewing 
Court  upheld  OSHA's  findings  in  these 
respects. 

Based  on  its  analysis,  OSHA  believes, 
for  industries  that  manufacture  asbestos 
products,  where  asbestos  is  used  as  part 
of  a  continuing  process,  that  the  causes 
of  excursions  within  a  day  are  similar  to 
the  causes  of  day-to-day  variability 
Changes  in  work  practice  and 
malfunctioning  equipment  could  cause 
exposure  excursions  Break-downs  were 
identified  as  a  major  reason  for 
excursions  in  manufactunng  (AIA/NA 
PH.  brief  ni-44).  Wilhin-day-variabibty 
may  also  occur  in  industries  where  work 


with  asbestos  occurs  intermittently 
during  the  day:  the  work  cycle  will 
result  in  temporary  and  high  dust 
concentrations.  Poor  maintenance  and 
detenoration  of  ventilation  equipment. 
such  as  fan  belt  slippage,  clogged  fillers 
and  system  damage  can  also  influence 
within  day  variability  as  the  ventilation 
system  copes  increasingly  less 
successfully  with  the  high  end  of  the 
day's  distribution  of  airborne  fibers. 

OSHA  believes  that  industries  that 
use  asbestos  on  a  continuous  basis  in 
well  controlled  processes  such  as  the 
manufacture  of  asbestos  products. 
should  keep  air  concentrations  from 
fluctuating  greatly;  that  the  0.2  f/cc 
TWA  PEL  will  force  the  use  of  the  best 
technology  and  will  require  that  diligent 
work  practices,  maintenance  procedure 
and  housekeeping  be  applied.  T^us  the 
1.0  f/cc  excursion  limit  should  have 
minimal  impact  on  these  industry 
sectors  and  will  nut  require  the 
installation  of  new  equipment  and 
controls.  However.  OSHA  believes  that 
here  too.  the  1.0  f/cc  excursion  limit  will 
provide  a  quantitative  measure  of  the 
diligence  of  the  applied  work  practices, 
maintenance  procedures  and 
housekeeping,  and  thus  will  have  an 
overall  beneficial  effect  to  limit  both 
inlerday  and  withm-day-variability. 

For  the  foregoing  reasons.  OSHA 
believes  that  imposing  an  excursion 
limit  will  further  reduce  the  significant 
nsk  of  asbestos  related  disease 
remaining  after  compliance  with  the 
TWA  PEL  of  0.2  f/cc 

B.  Feasibility  and  Costs  of  Meeting  the 
New  Excursion  Limit 

The  second  prong  of  the  legal  test 
requiring  OSHA  to  adopt  an  excursion 
limit,  is  that  such  a  limit  is  feasible  to 
implement.  [Public  Citizen,  796  F.2d  at 
1505).  Because  section  6{b)(5)  of  the  Act 
provides  that  OSHA  may  promulgate 
standards  to  the  extent  thai  they  are 
both  economically  and  technologically 
feasible,  the  following  discussion 
explores  both  aspet  tg  of  feasibility.  This 
discussion  is  organized  into  a  summary 
discussion  of  technological  and 
economic  feasibility  for  all  sectors;  a 
sector  by  sector  operational  discussion 
of  technological  feaslbihty,  and  a 
discussion  of  the  capability  of  the 
OSHA  reference  method  (ORMj  to 
measure  the  excursion  limit. 

OSHA  finds  that  the  new  excursion 
limit  of  1  f/cc  measured  over  H  hour  is 
technologically  feasible  for  most 
significant  operations  in  most  affected 
industries  using  the  same  engineering 
and  work  practice  controls  that  were 
determined  necessary  to  meet  the  PEL 
OS>fA  believes  also  that  the  additional 
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cost  of  the  engineenng  and  work 
practice  controls  will  be  minimal,  Thus, 
compliance  with  the  new  excursion  limit 
IS  technologically  feasible  at  minunal 
additional  costs,  which  are  well  below 
the  threshold  of  economic  mfeasibility. 
For  some  operations.  OSHA  has 
determined  thai  compliance  with  the 
new  hmit  wrill  require  respirators.  Smce 
these  operations  in  large  part  are  the 
same  which  OSHA  previously 
determined  will  requu-e  respiratory 
protection  to  meet  the  time  weighted 
average  PEL  of  0.2  f/cc  in  the  revised 
standards,  OS>M  believes  that  the  cost 
of  the  additional  respirators  will  also  be 
minimal.  OSHA  also  believes  that  the 
costs  of  the  ancillary  provisions 
triggered  by  the  excursion  limit  are 
similarly  minimal  and  feasible  for 
affected  industries. 

The  evidence  supporting  these 
determinations  consists  of  data  and 
comments  previously  discussed  and 
analyzed  by  OSHA  in  its  Final 
Kuonomic  Impact  and  Regulatory 
Flexibility  Analysis  set  out  in  51  FR 
::2*i50  et  seq..  and  of  data  in  the 
rulemaktrtg  record  illustrating  historic 
industry  capability  to  meet  the 
excursion  limit  OSHA  projects  that  this 
capability  will  improve  because  the  new 
limit  requires  optimum  use  of  existing 
techno  log>'. 

1  General  Industry 

As  stated  above,  OSHA  finds  that  the 
excursion  limit  is  feasible  to  achieve  in 
most  sectors  using  the  same  engineering 
and  work  practice  controls  necessary  to 
achieve  the  time  weighted  average  limit- 
In  some  cjises.  inrrensed  attention  to 
maintenance  of  controls,  diligence  in 
their  applii;ation.  and  houeekeeping  will 
achieve  compliance  with  the  excursion 
limit,  when  a  more  relaxed  application 
of  the  same  controls  would  meet  the 
TWA  PEL  The  data  submitted  to  the 
record  specifically  showing  short  term 
exposiires  indicate  that  troublesome 
areas  in  meeting  the  new  excursion  limit 
in  general  industry  are  essentially  the 
same  areas  as  OSHA  determined  would 
have  difficulty  in  meeting  the  TWA 
limits  Thus  data  from  19^9  showing  60 
minute  exposures  m  asbestos  cement 
sheet  plants  mdicated  that  as  with  TWA 
exposures  the  operations  likely  to 
t'xperience  compliance  difficulty  were 
finishing  or  sanding  operations  (Exh. 
J.^f^A.  Table  VI)  whicJi  are  unique  to  A/ 
C  sheet.  Althoiigh  these  data  also  imply 
difficulty  for  the  mixing  stage  of  the 
sheet  process,  OSHA  notes  that  it  has 
determined  the  wet  and  dry  mixing 
stages  for  A/C  sheet  are  "virtually  the 
same  as  the  mixing  stages  of  A/C  pipe  '. 
which  was  judged  capable  for  reducing 


exposures  to  required  levels  (Si  FR 
Z2SS6) 

The  relatively  poor  reported  levels  in 
mixing  reflect  the  fact  that  the  A/C 
sheet  industry  has  lagged  behind  the 
pipe  industry  in  using  the  best  available 
control  technology  {See  51  FR  22657.) 
Pipe-coupling  cutoff  operations  were 
also  judged  to  have  difficulty  in  meeting 
the  permissible  limits  (51  F*R  2265^]. 

For  both  the  sheet  and  pipe 
manufacturing  operations,  therefore. 
OSHA  believes  that  only  m  sheet 
finishing  and  pipe  coupling  should  there 
be  problems  in  feasibility  of  compliance 
without  respirator  use.  Because 
respirator  use  is  likely  to  be  needed  to 
comply  with  the  TWA  as  well  as 
excursion  limit  in  finishing,  OSHA  finds 
the  new  excursion  limit  feasible  for 
these  industries. 

For  fiiction  products,  since  no  data 
was  introduced  specially  relating  to 
short  term  limits,  OSHA  analysis 
essentially  turns  on  its  knowledge  of  the 
operations  constituting  the 
manufactunng  of  these  products.  As 
explained  in  the  preamble  to  the  revised 
standards,  the  asbestos  friction  products 
include  drum  brake  Immgs.  disc  brake 
linings,  disc  brake  pads,  and  clutch 
facings  as  well  as  other  materials  for 
motion  control  in  mdustnal  applications. 
As  in  the  A/C  sheet  industry. 
troublesome  operations  needing 
respirators  for  compliance  may  occur  in 
finishing  operations,  similar  to  the 
projections  for  compliance  with  the 
time-weighted  average  limit  (51  FR 
22657). 

Other  primary  manufacturing 
industries,  such  as  gasket  and  packings, 
asbestos  paper  coatings  and  sealants 
and  asbestos  reinforced  plastics  are 
expected  to  have  similar  capabilities  to 
respond  to  the  new  excursion  limit. 
OSHA  believes  the  feasibility  analysis 
for  the  TWA  permissible  limits  indicates 
the  feasibility  of  the  1  fiber  excursion 
limit.  OSIL^  notes  that  its  detailed 
fessibiUty  analysis  based  on 
measurements  in  such  sectors  for  the 
time  weighted  average  PEL  identified 
sectors  where  OSHA  believed  that  even 
m  dr>-  mechanical  processing,  the  newh 
reduced  TWA  PEL  could  be  met.  Thus 
the  agency  concluded  that  the  gasket 
and  packings  industry  could  meet  the  0.2 
f/cc  TWA  PEI.  in  dr>'  mechanical 
operations  based  on  data  showing  levels 
below  0.2  f/cc:  the  asbestos  paper 
industry  also,  on  the  basis  of 
measurement  showing  a  mean  T^'A 
exposure  in  dry  mechanical  operations 
of  0-14  f/cc.  was  found  to  be  able  to 
meet  the  TWA  PEL  of  02  f/cc  (51  FR 
22657-59). 


With  respect  to  secondary 
manufactunng.  the  Agency  noted  in  the 
feasibility  analysis  for  the  revised 
standards  that  in  general,  receiving  and 
handling  pnmary  asbestos  products  do 
not  pose  exposure  problems.  Compared 
with  the  pnmary  processing  steps  of 
fiber  introduction,  mixing,  and  covering 
loose  fibers,  secondary  fabncation  lakes 
place  in  a  more  controllable 
environment.  OSH.A  had  determined 
that  it  is  feasible  for  these  industries  In 
comply  with  the  02  f/cc  TWA  PEL  in  a!! 
operations  with  the  exception  of  some 
maintenance  activities  [e.g  repairing  or 
servicing  the  controls  that  protect  the 
other  workers  and  a  limited  number  of 
dry  mechanical  operations,  5!  FR  22660) 
OSHA  believes  this  judgment  apphes 
equally  to  the  new  i  fiber  excursion 
limit. 

With  respect  tc  ship  repair.  OSIL^  has 
already  determined  that  respirators  will 
be  required  to  comply  with  the  PEL  in 
many  jobs  because  of  the  problems 
associated  with  ship  safety  rules, 
confined  spaces  and  nuclear  power 
plants.  This  imposition  of  an  excursion 
limit  should  not  result  in  additional 
compliance  problems  for  this  sector. 

12.  New  Construction 

OSHA  believes  that  the  new 
excursion  limit  of  1  f/cc  measured  over 
one-half  an  hour  is  feasible  for  most 
operations  without  relying  on 
respirators,  OSHA  bases  this 
determination  on  measurement  data  m 
the  rulemaking  record  and  the  feasibility 
analysis  set  out  in  the  ]une,  1986 
preamble  to  the  final  revised  standards 

First,  the  data  on  short  term  exposures 
in  the  record,  even  measurements  taken 
10  years  ago.  show  that  in  most  new 
construction  activities,  the  1  fiber 
excursion  limit  is  easily  compiled  with. 
For  example  m  a  1977  study  of 
operations  involving  A/C  pipe 
installation,  virtually  all  hour  long 
measurements  were  well  below  the  new 
limit.  After  ad)ustment  to  the  new  1  fiber 
limit  measured  over  W  hour,  the  only 
operations  which  would  not  be  in 
compliance  are  cutting  of  pipe  with  an 
abrasive  disc  saw.  and  cutting  and 
machining  pipe  with  a  doty  tool  without 
a  shroud  and  wet  methods  (Consad  final 
report,  table  3.2.  (p.  39). 

joe  lackson  of  the  Association  of  A/C 
Pipe  Producers  (AACPP)  slated  that 
workers  following  AACPP's 
recommended  work  practices  could 
almost  always  ensure  that  they  would 
avoid  peak  exposures  in  excess  of  0.75 
f/cc  over  15  minutes,  while  eight-hour 
lime  weighted  average  exposures  would 
remain  at  01  f/cc  or  below  {Exhibit  91- 
16.  Section  p.  12)  OSHA  slated  that  "the 
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current  trend  is  for  more  of  these 
dctivities  to  be  perfornied  by  the 
manufacturer  rather  than  in  the  field" 
(51  FK  at  22662.  citing  to  Exhibit  333. 
Sections  G.  O.  Q).  and  that  the  potential 
for  these  exposures  hds  decreased 
substantially  since  the  1977  study  upon 
which  he  based  his  conclusions.  For 
those  operations  which  will  be 
continued  to  be  performed  in  the  field 
the  study  referenced  above  and 
Jackson's  testimony  support  OSHA's 
conclusion  that  the  use  of  shrouded  and 
doty  tools  will  result  in  exposure  below 
the  new  excursion  limit. 

For  A/C  sheet  installation, 
measurement  results  of  more  recent 
studies  also  indicate  that  with  the  use  of 
shrouded  tools  most  operations  can 
comply  with  the  new  excursion  limit. 
Thus  personal  exposure  monitoring 
results  from  use  of  a  shrouded  circular 
saw  and  dnl!  on  flat  A/C  sheet  resulted 
m  40  mmute  exposure  levels  of  0.1  f/cc, 
well  below  the  1.0  fiber  excursion  limit 
measured  over  30  minutes  (cite)  and  use 
of  a  shrouded  circulator  saw.  sabre  and 
drill  in  a  1979  study  for  period  of  under 
one  half  hour  resulted  in  measurements 
no  higher  than  0.15  f/cc.  (Consad  Tables 
3.3  and  3.41. 

Installation  of  asbestos  floor  products 
is  an  operation  which  generally  results 
m  very  low  exposures  (see  eg.  Ex.  84- 
474).  Although  certain  activities 
involved  in  removing  old  flooring  may 
produce  exposures  which  would  exceed 
the  TWA  and  excursion  limits,  there 
appears  to  be  virtually  no  possibility 
that  the  excursion  limit  would  be 
exceeded  if  the  recommendations  of  the 
Resilient  Floor  Covering  Institute  were 
followed.  (See.  for  example  Table  3.5  m 
Consad's  report,  which  indicates  that 
TWA  exposures  of  2.0  f/cc  were 
measured  when  dry  removal  or  dr>' 
sweeping  was  performed.  However,  the 
Institute  would  prohibit  powersandmg 
and  blowing  asbestos  dust  and  would 
require  wet  sweeping  and  handling  1 

Other  operations  involving  the 
installation  of  construction  products 
similarly  are  expected  to  have  few 
problems  complying  with  the  new 
excursion  limit.  The  installation  of  new 
roofing  felts  and  removal  of  old 
asbestos-containing  felts,  have  reported 
measurements  which  range  from 
significantly  below,  to  above  the  TWA 
permissible  limit  of  0.2  f/cc.  Because  the 
geometric  mean  concentration,  however, 
is  below  0.1  for  all  activities  involved  in 
roofing  installation  and  removal.  OSHA 
believes  that  the  excursion  limit  will  be 
achievable  in  most  cases.  Where  based 
upon  circumstances  such  as  the  age  and 
condition  of  the  materials  removed,  the 
wind,  and  location  of  the  job.  if  appears 


that  exposures  may  exceed  this  mean, 
and  respiratory  protection  may  be  called 
for  to  meet  both  the  new  excursion  limit 
as  well  as  the  PEL 

Installation  of  asbestos  sheet  gaskets, 
on  the  other  hand,  should  easily  meet 
the  new  limit  without  reliance  on 
respirators.  Measurement  data  reporting 
mostly  one-half  hour  measurements;  (the 
sample  ranged  from  15  to  95  minutes 
measurements,  with  most  activities 
measured  up  to  37  minutes  iConsad. 
Table  3-8).  shows  exposures  not 
exceeding  0-39  f/cc  measured  over  28 
minutes.  Based  on  this  data.  OSHA 
finds  that  the  new  excursion  limit  is 
feasible  for  this  sector 

3  Construction.  Abatement  and 
Demolition 

In  the  feasibility  analysis  performed 
relative  to  the  TWA  permissible  limit  of 
0,2  f/cc.  OSHA  determined  that 
engmeenng  controls  cannot  routinely 
reduce  exposure  below  the  0.2  f/cc  PEL 
during  major  asbestos  removal  projects 
and  that  the  supplemental  use  of 
respirators  may  be  required.  (51  FR 
22663).  Smaller  abatement  projects,  on 
the  other  hand,  were  judged  capable  of 
meeting  the  TWA  limit,  because  the 
levels  measured  over  a  day's  work 
ranged  from  less  than  0 1  f/cc  to  0.57  f/ 
cc  with  a  geometnc  mean  value  of  0.09 
f/cc  [51  FR  22664  citmg  to  84-74.  Table 
3.10).  Compliance  expectations  for  the 
new  excursion  limit  are  that  for  major 
removal  projects,  respirator  usage  is 
expected  and  employees  will  be 
protected  agamat  both  permissible 
levels  by  such  equipment.  For  small 
projects,  such  as  removal  of  insulation 
covering  pipes  in  small  areas,  glove 
boxes  may  be  available  and  can.  at  least 
some  of  the  time,  result  in  exposures 
low  enough  to  meet  both  the  TWA  and 
excursion  permissible  limits  (see  51  FR 
22664). 

Renovation  activities  involve  asbestos 
exposure  when  asbestos  materials  used 
for  pipe  and  boiler  insulation, 
fireproofing.  drywall  tape  and  spackling. 
and  acoustical  plasters  are  disturbed 
during  renovation  projects.  OSHA 
concluded  in  the  feasibility  analysis  in 
the  revised  asbestos  standards  that 
"engineering  controls  are  generally 
effective  in  limiting  exposures  after 
asbestos-conlaming  materials  have  been 
disturbed,  but  that  workers  who  actively 
disturb  these  materials  will  probably 
require  respiratory  protection  to  comply 
with  the  02  f/cc  PEL  "  51  FR  22664. 

OSHA's  contractor  noted  that  "as  in 
asbestos  abatement,  exposures  in 
renovation  vary  tremendously 
depending  on  the  condition  and 
friabihty  of  the  asbestos  materials,  and 
the  nature  of  the  work  being  performed." 


(Clayton  report,  Exh.  3  at  32).  Data 
submitted  on  the  work  exposures  of 
renovation  workers  reflect  TWA 
measurements,  not  short  term  levels. 
However,  based  on  the  time  weighted 
average  levels  reported.  OSHA 
concludes  that  most  renovation  workers 
who  are  indirectly  exposed  to  asbestos 
will  be  protected  against  the  limit  by 
engineering  and  work  practice  controls 
but  workers  who  directly  disturb 
asbestos  will  need  respiratory 
protection  to  comply  with  the  new 
excursion  limit,  as  OSHA  similarly 
concluded  with  the  respect  to  the  TWA 
PEL 

Maintenance  workers  wtll  not  need 
respiratory  protection  for  compliance 
with  the  new  excursion  limit  m  most 
situations.  OSHA  bases  this 
determination  on  limited  record  data 
which  shows  concentrations  during 
routine  maintenance  activities  in  a 
building  in  which  senous  deterioration 
of  the  asbestos  materials  had  occurred 
and  which  appear  to  be  short-lerm  peak 
measurements.  (Clayton  report.  Exh.  3  at 
33). 

These  measurements  ranged  from  0.02 
to  14  f/cc  Because  these  measurements 
appear  to  be  a  wurat  case  situation. 
OSfl'V  believes  that  engineering  and 
work  practice  controls  will  adequately 
control  exposures  during  routine 
maintenance  activities  within  the  new 
excursion  limit  of  1  f/cc  measured  over 
one-half  hour 

in.  Regulatory  Analysis 

Executive  Order  12291  (46  FR  13197, 
Feb.  19. 1981)  requires  that  a  regulatory 
analysis  be  conducted  for  any  rule 
having  major  economic  consequences. 
OSHA  has  analyzed  the  economic 
consequences  of  the  asbestos  standards 
as  promulgated  in  1986  at  that  time.  The 
further  analysis  required  for  these 
revisions  follows. 

A.  Popuhtion-At-Risk  and  Benefits 

As  part  of  this  analysis.  OSHA 
estimates  that,  under  the  current 
asbestos  rule,  at  least  36.000  workers  in 
general  industry  and  construction 
remain  unprotected  from  asbestos  fiber 
levels  above  the  1  f/cc  excursion  limit. 
For  genera!  industry,  about  one-tenth  of 
the  workers  within  plant  operations 
with  a-hour  TWA  exposures  of  between 
01  and  0.2  f/cc  may  exceed  the 
excursion  limit  for  thirty  minutes  a  day. 
This  fraction  was  applied  to  the  sectoral 
exposure  data  reported  in  the  Asbestos 
Regulatory  Impact  Analysis  (RIA)  (App. 
GJ  to  yield  OSHA  s  estimate  of  2.703 
workers  affected  by  the  excursion  limit 
in  general  industry. 
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In  automotive  repair,  approximately 
five  percent  of  the  population  at  risk  to 
asbestos  fibers  are  estimated  to  exceed 
the  excursion  limit  Hence,  of  the  527.000 
workers  exposed  to  asbestos  in  this 
sector,  approximately  26.000  face  thirty- 
minute  exposures  above  1  f/cc.  In  its 
RIA,  OSHA  estimated  the  costs  and 
benefits  of  using  solvent  spray  on  brake- 
repair  work  in  all  affected 
establishments  under  the  assumption 
that  all  firms  would  find  it  cost-effective 
to  keep  exposures  below  the  action  level 
by  using  the  solvents  on  all  repair  jobs 
OSHA  now  believes  that  some 
establishments  are  able  to  comply  with 
the  current  standard  without  excursion- 
level  controls  and  that  the  costs  and 
benefits  estimated  for  this  industry 
sector  in  the  RIA  were  too  high. 
To  comply  with  the  proposed 
excursion  limit  provisions,  these  brake- 
repair  establishments  would  now  be 
required  to  use  the  solvent  spray, 
thereby  ensuring  protection  of  the  total 
pnpulation-at-risk  in  the  sector. 
Assuming  workers  affected  by  the 
excursion  limit  perform  one  two-hour 
brake  job  per  day — during  which  peak 
exposures — OSIIA  estimates  that  use  of 
the  spray  will  reduce  8-hour  TWA 
exposures  from  around  0.13  f/cc  to  0.08 
f/cc  (Ex.  84-263).  Based  on  the  mortality 
rates  for  asbestos  exposure  given  in  the 
RIA.  OSHA  estimates  that,  in  brake 
repair,  approximately  3  of  the  39 
avoided  fatalities  that  were  estimated  in 
the  RIA  should  be  assigned  to  the 
benefits  of  the  proposed  excursion  limit 
standard. 

In  ship  repair,  OSHA  assumed  that  all 
workers  were  provided  vacuum  cleaners 
and  air-purifying  respirators  for  the 
purpose  of  reducing  TWA  exposures. 
This  equipment  carries  protection 
factors  ranging  from  10  to  1.000  and 
therefore  would  also  protect  employees 
from  high  excursion  levels  (see  Asbestos 
RIA,  Tables  G-16  and  G-IB)  For  this 
reason,  OSHA  projects  that  few  ship 
repair  workers  are  exposed  above  the 
excursion  limit. 

In  new  construction,  only  asbestos/ 
cement  pipe  installers  are  expected  to 
be  currently  exposed  to  high  excursion 


levels  at  frequent  intervals.  The 
estimated  16.000  workers  involved  in  a/ 
c  pipe  installation  can  be  divided  into 
3.200  crew-s  (five  per  crew).  In  the 
absence  of  controls,  high  fiber 
exposures  can  occur  during  the 
machining  and  cutting  of  pipe  prior  to 
installation.  Employers  experiencing 
excursion-level  exposures  can  use 
shrouded  tools  during  these  activities  to 
comply  with  paragraph  (g)|2)(i)  in  the 
asbestos  construction  standard.  Given 
the  trend  to  have  most  of  the  machining 
done  by  the  fabricator,  and  given  the 
expense  of  purchasing  shrouded  tools,  ii 
is  anticipated  that  only  one-third  of  the 
crews  will  cut  pipe  at  the  worksite. 
Therefore,  assuming  one  person  on  each 
crew  is  involved  in  cutting  pipe,  the 
population  at  risk  in  a/c  pipe 
installation  is  expected  to  be  around 
1.100. 

During  most  asbestos  abatement, 
demolition  and  renovation  iobs.  the  use 
of  engineering  controls  and  respirators 
lo  meet  the  TWA  PEL  will  also  reduce 
exposures  to  below  the  excursion  limit 
(see  Asbestos  Rl.A.  Table  G-20).  OSHA 
anticipates  that  the  excursion  level  will 
be  exceeded  only  during  occasional 
small-scale  jobs,  where  these  controls 
are  not  needed  to  meet  the  TWA  PEL 
Similarly,  in  two  activities  within  new 
construction,  a/c  sheet  installation  and 
asbestos  roofing  Installation,  the  use  of 
shrouded  tools,  vacuums,  clothing  and 
respirators  needed  to  meet  the  TWA 
PEL  are  expected  lo  prevent  exposure 
levels  from  exceeding  the  excursion 
limit  in  all  but  a  few  short -duration 
activities.  Thus,  some  minor,  non- 
quantifiable  benefits  are  expected  in 
these  sectors  once  the  existing 
engineering  controls  and  respirators  are 
applied  in  the  small  jobs. 

The  overall  population  at  risk  from 
exceeding  the  excursion  limit  in 
construction  maintenance  is  estimated 
at  32,000.  In  commercial/residential 
building  mamtenance.  approximately 
90.000  workers  in  small-scale  jobs  are 
potentially  exposed  lo  asbestos  (RIA,  p. 
F-20).  However.  OSHA  believes  that 
only  about  ten  percent  of  these  workers 
will  be  routinely  exposed  to  asbestos. 


Thus.  OSHA  estimates  that 
approximately  10.000  employees, 
working  in  two-person  crews,  will 
specialize  in  small-scale  repair  and 
renovation  work  involving  contact  with 
asbestos.  In  routine  maintenance  for 
general  industry,  of  the  approximately 
220.000  workers  exposed  to  asbestos 
and  not  equipped  with  respirators,  an 
estimated  ten  percent,  or  22,000.  are 
assumed  to  be  exposed  to  levels  above 
the  excursion  limit. 

T^us,  the  overall  population  at  risk  lo 
exposures  above  the  excursion  limit  is 
expected  to  be  approximately  36.000 
workers  (not  counting  the  population  at 
risk  in  automotive  repair).  In  the 
construction  maintenance  sectors 
affected  by  the  standard,  exposures  are 
not  expected  to  occur  on  a  daily  basis 
For  the  purpose  of  estimating  the 
incremental  benefits  of  an  excursion 
limit,  the  population  at  risk  must  be 
expressed  as  the  number  of  full-time 
equivalent  workers  Accordingly.  OSHA 
estimates  that  the  36.000  workers  with 
some  exposures  above  the  excursion 
limit  translate  to  the  equivalent  of  lO.rtX) 
full-time  employees. 

To  develop  a  quantitative  estimate  of 
the  expected  incremental  benefits  of  an 
excursion  hmit.  OSHA  conservatively 
assumes  that  the  use  of  engineering 
controls,  respirators  and  other  measures 
will  reduce  8-hour  exposure  levels  by  a 
factor  of  ten.  Table  1  shows  the  number 
of  expected  cancer  deaths  fur  each 
sector  at  0.13  f/cc  TU'A — estimated  as 
the  current  mean  exposure  level  for  all 
industr>'  establishments  impacted  by  the 
excursion  limit — and  .013  f/cc  TWA.  the 
level  after  the  tenfold  exposure 
reduction.  For  each  exposure  level  the 
number  of  expected  deaths  in 
manufacturing  and  construction  is 
summed.  Taking  the  difference  of  these 
two  sums  yields  the  figure  for  avoided 
cancer  deaths.  As  indicated  m  the  table. 
OSHA's  risk  assessment  model  predicts 
that  an  excursion  limit  of  1  f/cc  for 
thirty  minutes  will  prevent 
approximately  two  cancer  fatalities  per 
year  in  the  indicated  sectors  (not 
counting  the  benefits  in  automotive 
repair  discussed  above). 


Table  1.— Estimated  Excess  Cancer  Deaths  Avoided  Due  to  Promulgation  of  a  TMiRTV-MtNUTE  Excursion  Limit  of  i  /fcc 
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Moreover,  as  explained  in  Chapter  V 
:n  the  Asbestos  RIA.  the  esiimated 
number  of  lives  saved  understates  the 
total  benefits  denved  from  lowering 
worker  exposure.  Additional  expected 
benefits  (but  not  quantified}  should 
dppear  in  the  form  of  reduced  worker 
disability  from  asbestosi*  and  a  reduced 
incidence  of  asbestos-related  diseases 
in  groups  outside  the  direcUy  exposed 
work  force. 

B.  Compliance  Costs 

OSHA  estimates  that  the  total  annual 


compliance  costs  for  achieving  a  thirty- 
minute  excursion  limit  of  1  f/cc  in  the 
sectors  shown  in  Table  1  will  be 
approximately  $29  million.  {Some 
additional  compliance  co^ts  in 
aatomotive  repair  w«re  ntready 
estimated  tn  OSH.^'9  original  RIA  and 
are  discussed  below.}  Table  2  shows  the 
number  of  exposed  workers  in  each 
industry  sector  and  the  breakdown  of 
compliance  costs  by  regulatory 
provision.  In  general,  the  exposure 
distributions  and  the  compliance  cost 
fonnuiae  presented  in  the  RIA  were 


reemployed  here.  The  majority  of  (he 

costs  wilt  orcur  in  the  construction 
industry,  where  the  annual  costs  are 
estimated  to  be  $23  million.  Pnmary  and 
secondary  manufaclunng  are  expected 
to  incur  annual  costs  of  S2-0  million  and 
$4.4  million,  respectively  In  ship  repair. 
additional  compliance  costs  are 
expected  to  be  insigmficani  because  it  is 
assumed  that  most  firms  already  use 
adequate  controls  in  order  lo  comply 
with  the  existing  provisions  of  the 
asbestos  standard. 


Table  2  —Asbestos  Excursion  Umjt*-  Annua)  Compliance  Costs  (By  sector  and 
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1  Construction 

Annual  compliance  costs  in 
construction  are  estimated  at  $23  million 
to  protect  approximately  33.(XX)  workers 
in  asbestos/cement  pipe  installation, 
routine  maintenance  m  commercial/ 
residential  buildings,  and  routine 
maintenance  in  general  industr>'  The 
Two  maintenance  sectors  m 
construction  account  for  over  92  percent 
of  the  costs  in  construction,  with  a/c 
pipe  mstaliation  accounting  for  the 
remaining  cost  Asbestos  abatement, 
demolition  and  renovation  are  not 
expected  to  incur  additional  compliance 
costs.  With  the  exception  of  a  minor 
number  of  small-scale  iobs.  exposures  in 
those  sectors,  and  in  e/c  sheet 
tnstaiiatton  and  asbestos  roofing 
installation,  are  projected  to  remain 
below  the  excursion  limit  through  the 
use  of  engineering  controls  and 
respirators  put  in  place  to  meet  the 
T\V.^  PEL.  During  these  jobs,  additional 
use  of  existmg  controls  and  respirators 
will  be  required  without  any 
incremental  costs  beyond  those 
previously  estimated. 

As  shown  in  Table  2.  compliance 
costs  for  additional  engineering  controls, 
respirators  and  disposable  clothing  in 
construction  are  expected  to  total  S9.2 
million.  S7.6  million  and  $4.1  million, 
respectively.  No  decontamination  costs 
are  anticiapted  because  the  activities  in 
these  sectors  are  of  short  duration  and 
are  exempted  from  this  provision. 

In  a/c  pipe  installation,  it  is 
anticipated  that  short-terra  exposures 
will  be  reduced  through  the  use  of 
shrouded  tools  during  machining  and 
cutting  of  pipe.  In  the  mamtenance 
sectors,  supplied-air  respirators,  glove 
bags,  HEPA  vacuums  and  filters,  and 
disposable  clothing  and  gloves  will 
protect  workers  during  activities  when 
fiber  concentrations  may  exceed  the 
excursion  limit,  Office  workers  and  the 
general  public  in  commercial  and 
residential  buildings  (c/r)  will  also 
benefit  from  signs  alerting  them  to  the 
hazards  at  the  worksite.  Applying  a  unit 
cost  of  50  cents  for  each  sign  put  in 
place,  the  costs  of  warning  signs  are 
expected  to  total  $1.8  million  annually  in 
c/r  maintenance. 

In  routine  maintenance  in  general 
industry,  OSHA  estimates  that 
approximately  85.000  gasket  projects 
will  face  asbestos  level  excursion.  Most 
of  these  jobs  will  be  small  and  therefore 
will  require  only  one  sign  in  most  cases. 
At  a  unit  cost  of  50  cents  per  sign,  the 
total  compliance  cost  for  the  regulated- 
area  provisions  will  be  approximately 
$43,000  in  gasket  maintenance. 

To  avoid  the  costs  of  monitoring 
exposure  levels  at  each  project,  it  is 


assumed  that  construction  maintenance 
crews  will  purchase  supplied-air 
respirators  and  compressors  at  unit 
costs  of  $27B.25  and  $1,000.  respectively, 
and  capitalize  them  over  five  years.  In 
addition,  firms  in  commercial/ 
residential  maintenance  and  a/c  pipe 
installation  will  incur  costs  associated 
with  the  medical  and  training  provisions 
when  the  excursion  limit  is  exceeded. 
[Workers  in  routme  maintenance  in 
general  industry  are  exempted  from  the 
medical  surveillance  provisions  because 
they  will  be  exposed  for  fewer  than  30 
days.)  Assuming  a  medical  exam/losl- 
work-time  cost  of  $100  and 
recordkeeping  costs  of  around  $3.50  per 
employee,  annual  medical  costs  for 
these  workers  are  estimated  to  be 
approximately  Si. 1  million. 

Training  costs  in  construction  are 
based  on  the  assumption  that  a 
supervisor  (at  a  wage  rate  of  $13  10  per 
hour  in  construction  and  $17.11  per  hour 
in  general  industr>'  (routine 
mamtenance))  will  conduct  one-half 
hour  training  sessions  for  groups  of  five 
employees  (at  an  hourly  wage  rate  of 
$11.91  in  construction  and  $16.37  in 
general  industri,').  Added  to  these  costs 
of  instruction  are  recordkeeping  costs 
(estimated  in  the  RIA.  p.  Vi-41.  to  be 
$0.85  per  record  in  construction  and 
Sl.50  per  record  in  genera!  industr>'). 
bringing  the  total  cost  of  training  in 
construction  to  around  $475,000. 

2.  General  Industry 

OSHA  estimates  annual  compliance 

costs  of  $6-2  million  in  primary  and 
secondarj  manufacturing.  As  noted 
above,  the  ship  repair  sector  should  not 
experience  costs  to  comply  with  the 
excursion  limit  since  controls  currently 
in  use  to  meet  the  TWA  PEJL  prevent 
thirty-mmute  levels  from  exceeding  1  f/ 
cc.  OSHA  expects  automotive  repair, 
however,  to  incur  some  compliance 
costs  from  the  use  of  solvent  spray  lo 
meet  the  excursion  iim'l  Assuming  one- 
third  of  the  affected  employees  are 
currently  in  compliance,  and  assuming 
(as  in  the  RIA)  that  approximately  thirty 
seconds  of  worker  time  is  spent 
spraying  an  entire  can  of  solvent  spray 
[at  $1  75  per  can)  on  the  brake  surface  to 
minimize  the  number  of  airborne  fibers. 
compliance  cost  is  estimated  to  be  $4.0 
million  in  this  sector.  As  noted  above, 
these  compliance  costs  were  already 
included  In  the  RIA  for  the  TWA 
permissible  exposure  level.  Hence,  the 
costs  are  not  incremental  as  are  the 
excursion  limit  costs  in  the  other  sectors 
and  therefore  are  not  reported  in  Table 
2. 

Half  of  the  total  cost  in  general 
industry.  $3.1  miUion.  or  $1,192  per 
worker,  will  be  spent  on 


decontamination  of  workers  after  high 
fiber  exposures.  To  comply  with  the 
decontamination  provisions,  employers 
are  expected  to  expand  shower  rooms 
and  change  rooms  [see  pp.  VI  15-16  in 
the  RIA  for  details  of  the  calculation)  in 
order  to  accommodate  the  estimated 
2.700  workers  who  are  exposed  below 
the  0.2  f/cc  TW.A  but  above  the  1  f/cc 
excursion  limit.  In  addition.  OSHA 
assumed  that  each  of  those  workers 
would  be  given  one  change  of 
disposable  clothing  and  gloves  each 
day.  at  a  cost  of  $3  per  set. 

Initial  monitonng  is  neces»ar>  to  help 
firms  determine  the  need  for  respira(or>' 
protection  and  to  provide  the  obiective 
dflta  required  by  the  standard  where 
such  data  does  not  currently  exist. 
Because  exposure  levels  in  prmiary  and 
secondar>'  manufacturing  will 
occasionally  exceed  1  f/cc  for  thirty 
minutes  despite  the  presence  of 
engineering  controls.  OSHA  assumed 
that  all  employers  will  perform  initial 
monitoring  at  each  workstation  in  all 
establishments.  This  assumption  tends 
to  overstate  actual  costs  because  in 
some  instances  other  objective  data  will 
be  available.  Based  on  the  expected 
variation  in  these  exposures.  OSHA 
estimates  that  approximately  50  percent 
of  the  workstations  will  have  exposures 
above  the  excursion  limit.  These 
workstations  are  expected  to  continue 
monitoring  twnce  e  year  and  to  equip 
their  workers  with  cartridge  respirators 
during  peak  exposure  periods. 

For  the  workstations  where  exposures 
exceed  the  excursion  hmit  but  not  the 
TWA  action  level,  medical  surveillance 
and  training  would  be  required.  OSHA 
estimated  that  half  of  the  workers 
expected  to  exceed  the  excursion  limit 
will  be  affected  by  these  provisions  for 
the  first  time  (the  balance  of  these 
workers  are  in  establishments  where 
these  costs  are  currently  required  under 
the  existing  rule)  Annual  medical  and 
training  costs  for  these  workers  is, 
calculated  to  be  about  $55,000. 

I\'.  Economic  and  Environmental 
Impacts 

OSHA  anticipates  no  major  economic 
or  environmental  impacts  from  the 
promulgation  of  the  excursion  limit.  In 
most  munufactunng  sectors,  estimated 
annual  compliance  costs  fall  below 
$100,000.  The  highest  compliance  costs 
in  manufacturing  will  be  felt  in 
secondary  gasket  production  and 
pnmarv'  friction  products.  In  these  two 
sectors  the  additional  annual 
compliance  costs  are  not  expected  to 
exceed  one-half  of  one  percent  of  annual 
revenue.  Thus.  OSHA  does  not 
anticipate  a  significant  economic  impact 
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in  manufacturing  due  to  compliance 
with  the  excursion  limit. 

.\lthough  automotive  repair  ia 
expected  to  face  compliance  costs  to 
meet  the  excursion  limit  these  costs 
were  estimated  previously  and  were 
applied  to  the  economic  impact 
computed  in  the  RIA.  The  overall 
economic  impact  on  this  sector  as 
described  in  the  ohgmal  RIA  was  not 
sifinificant. 

Comphance  costs  m  the  construction 
industry  are  expected  to  be  higher  than 
in  genera!  industry.  OSHA  estimates 
that  annual  comphance  costs  in  a/c  pipe 
installation  will  be  approximately  Si. 500 
per  exposed  worker,  while  the  per- 
worker  costs  in  routine  maintenance  in 
commercial/restdenbal  buildings  and  in 
routine  maintenance  m  general  industry 
wUI  be  S1.4O0  and  $300,  respectively. 
However.  OSHA  expects  that  firms 
withm  the  affected  sectors  will  be  able 
to  pass  along  comphance  costs  to  the 
building  owners  and  proiect  devebpers. 
As  noted  in  OSHAs  Asbestos  RIA. 
higher  conatructioo  and  maintenance 
costs  are  routinely  passed  forward  to 
owners  and  developen.  Further,  annua) 
comphance  costs  m  these  sectors 
represent  a  mmor  percentage  of  the  total 
value  of  the  structure  being  built  or 
repaired.  Therefore,  it  is  antiapated  that 
the  impact  of  the  excursion  limit  on  final 
TPRts  and  prices  will  be  negligible. 
In  accordance  ith  the  Regulatory 
Flexibility  Act  OSHA  has  assessed  the 
(Economic  impact  of  a  1  f/cc  excursion 
limit  on  small  establishments  and 
oertifies  that  those  estabUshmenis  wilJ 
not  be  adversely  affected.  In  addition. 
OSHA  does  not  foresee  a  significant 
environmental  impact  from  the 
excursion  limit  provision. 

V.  Feasibility  of  Measuring  Excursion 
Limit 

OSHA  also  has  determined,  based  on 
the  rulemaking  record  of  the  revised 
standard,  that  the  lowest  feasible  short 
term  limit  which  can  be  reUably 
measured  for  purposes  of  the  OSFiA 
cnmpliance  programs,  is  1  f/cc 
measured  over  30  minutes.  OSH.^ 
reaffirms  thai  the  OSHA  Reference 
Method  (ORM)  provides  the  optimal 
technology  for  assessing  worker 
exposure  to  aubome  asbestos. 

A  bnef  review  of  the  ORM  is 
necessary  to  an  understanding  of  this 
determination.  The  ORM  is  based 
largely  on  MOSH  Method  7400,  a 
method  widely  acknowledged  in  the 
record  as  supenor  to  the  earlier  NIOSH 
PaCA.M  239  method  previously 
prescnbed  by  OSHA  (Exs.  117-A  123- 
A.  328;  330:  Tr  eyza  p.  Itt  Jr.  6/21.  p. 
186;  Tr  7/81.  p.  99). 


In  the  preamble  to  the  revised 
standards  OSHA  explained  the 
relationship  of  the  ORM  to  NIOSH 
P»CAM  239  and  to  the  revised  MOSH 
7400  method  (51  FR  22688), 

Because  the  NIOSH  7400  method 
lakes  advantage  of  technological 
improvements  that  have  been  adopted 
worldwide  for  asbestos  sample  analysis, 
but  retains  the  same  counting  rules  as 
the  NIOSH  P&CAM  239.  OSHA  has  used 
the  major  features  of  the  NIOSH  7400 
method  as  the  basis  for  developing  a 
required  standardized  sampling  and 
analytical  method  measuring  airborne 
asbestos  concentrations.  The  method 
required  by  the  revised  asbestos 
standards  for  both  general  industry  and 
construction,  referred  to  as  the  OSHA 
Reference  Method  (ORM).  is  detailed  m 
the  mandatory  Appendix  A  of  each 
standard.  (3  1910.1001  and  1928.5fl). 

These  appendices  require  that  the 
employer  collect  airborne  asbestos 
samples  using  25  mm  diameter  mixed 
cellulose  filters  and  a  50  mm  electncally 
conductive  extension  cowl.  Samples 
must  be  analyzed  using  a  phase  contrast 
microscope  calibrated  using  a  phase 
shift  test  shde  and  equipped  with  a 
Walton  Beckett  graticule  The  ORM  also 
requires  that  filter  samples  be  prepared 
using  acetone-triacetin  cleanng  solution 
and  be  counted  in  accordance  with  the 
pjles  specified. 

The  ORM  differs  from  the  NIOSH  7400 
method  in  two  importynt  respects.  The 
ORM  mandates  a  flow  rate  for  asbestos 
sampling  of  between  0  5  and  2.S  Ipm. 
which  IS  similar  to  the  flow  rate  range 
permitted  by  the  NIOSH  P*CAM  239 
method  11, 0  to  2.5  Ipm)  In  contrast,  the 
NIOSH  7400  method  permits  the  use  of 
any  flow  rate  between  OS  Ipm  and  16 
1pm.  Secondly,  the  ORM  permits  the  use 
of  the  large  3?  mm  diampter  filler  when 
the  employer  has  wntten  instificadon 
pxplaining  the  need  (o  use  a  larger  filter 
to  obtain  readable  samples.  Both  of 
these  departures  from  the  NIOSH  7400 
method  were  made  in  response  to 
commenters  who  pointed  out  thai  the 
use  of  high  flow  rates  |eR..4  ipm  I 
combined  with  the  use  of  the  smaller  25 
mm  Filter  may  result  in  samples  that  are 
too  overloaded  with  dust  to  permit  the 
counting  of  asbestos  filwrs.  This  is 
particularly  true  in  construction  where 
nonasbestos  dust  particles  released  to 
the  air  as  a  result  of  demolition  or 
renovation  activities  may  interfere  with 
analyzing  samples  that  were  coUecled 
u-smg  high  flow  rates  and  the  smaller 
filler,  OSHA  lielieves  that,  by  limiting 
the  flow  rale  and  permitting  the  use  of 
the  37  mm  filter  in  certain 
circumstances,  employers  will  be  more 
likely  to  obtain  readable  samples  in 
dusty  environments.  As  explained 


below  however,  the  37  mm  filler  will  be 
allowed  to  measure  short  term 
exposures  only  when  they  are  above  the 
EL.  Since  short  term  exposures  m 
impacted  construction  activities  are 
hkeiy  to  exceed  the  EU  OSHA  believes 
that  many  employers  will  continue  to 
have  the  flexibility  to  pick  the  filler  and 
flow  rate  to  best  assure  reliable 
measurement  results.  In  addition,  record 
evidence  suggests  that  the  use  of  high 
How  rales  may  increase  electrostatic 
charges  m  the  filter  apparalua, 
preventing  some  fibers  from  reaching 
the  filter  and  resulting  in  lower  fiber 
counts  [Ex.  64-178:  Tr  7/6.,  p.  99).  OSHA 
adopted  these  specific  provisions  to 
establish  uniformity  to  the  asbestos 
exposure  delermmation. 

To  deiermine  whether  the  ORM  could 
bf  used  to  analyze  short-lerm  samples, 
and  what  the  lowest  feasible  excursion 
limit  IS,  the  limit  of  reliable  detection  fur 
15-and  SO-minute  samples  was 
evaluated.  OSHA  calculated  the  lowi^st 
reliable  limit  of  quantitation  using  the 
following  fonnulas: 

(0 


(oKAf) 

where: 

E  ia  the  nt>er  den.iity  in  fibers  per  square 

miliimeter: 
f  ;fl  the  total  flber  count: 
n  ts  the  number  of  microscope  fiekls 

examined: 
Af )»  the  field  area  |0 1)0785  mm'  fur  a 

properly  calibrated  Wdlton-Becketl 

graticule);  and 


(BKAcJ 


(VHioooi 

where; 

E  Is  as  above; 

Ac  is  the  eFTective  ares  of  the  filler 
(nominally  385  mni*  for  a  25-n)fn- 
dlamcier  filter  and  855  mm'  for  a  37-mm 
diameter  filter  and 

V  II  the  sample  volume 

Prior  to  the  ORM.  analysts  could  use 
different  procedures  which  resulted  In 
different  asbestos  counts  from  one 
laboratory  to  the  next.  In  addition  the 
ORM  method  cnntuins  procedures  that 
reduce  variability  in  asbetos  counts 
within  a  labornlory  In  the  final  rule 
OSHA  af:km>wledged  that  the  use  of  the 
phase  contrast  light  microsrope  method 
was  appronchmg  lis  limits  of  use  with 
the  new  PFX.  but  OSHA  delermmed  the 
method,  with  the  procedures  required  by 
the  ORM.  could  reliably  measure  8  hour 
TWA  exposures  at  01  f/cc  for  purposes 
of  the  OSHA  compliance  program. 
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Using  the  minimum  filter  loading  that 
IS  suggested  for  the  ORM  (i.e..  80  fibers/ 
100  fields,  or  100  fibers/mm'J.  OSHA 
examined  the  rrlation.ships  among  these 
two  sampling  periods  (15  and  30 
minutes),  the  two  filter  sizes  (25-  and  37- 
mm  m  diameterl.  and  various  possible 
flow  rates  ranging  between  2.5  1pm  and 
0  5  Ipm. 

The  results  set  out  in  the  Table  show 
that  1  f/cc  measured  over  30  minutes  is 
the  lowet  level  which  can  be  reliably 
measured  for  most  operations  Likely  to 
be  affected  by  an  excursion  limit. 

The  ORM  has  been  designed  to 
provide  needed  fiexibility  to  reliably 
measure  exposures  in  the  wide  variety 
of  operations  where  asbestos,  tremolite, 
anthophyllite  and  actmohte  are  used.  As 
explained  in  the  preamble  to  OSHA's 
revised  standards,  filter  overload  or 
interference  by  othur  particles  m  dusty 
environments  is  accommodated  by  the 
ORM  by  permitting  the  use  of  the  37  mm 
niter  when  justified,  and  by  reducing  the 
flow  rate.  OSHA  believed  that  in  most 
cases  reducing  the  How  rate  will 
minimize  filler  overload  for  TWA 
exposure  measurements,  but  allowed 
the  37  mm  filter  for  stubborn  situations, 
with  written  justification  (51  FR  22690- 
D- 

The  major  industries  and  operations 
affected  by  the  imposition  of  an 
excursion  limit:  construction,  and 
maintenance  and  brake  repair  in  general 
industry,  expose  employees  to  the  kinds 
of  dusty  environments  which  may  result 
in  filler  overload.  In  addition,  short  term 
bursts  of  dust  containing  asbeatos  may 
contribute  to  overloading  the  filter 
The  flexibility  needed  to  reliably 
measure  excursions  in  these  operations. 
requires  the  ability  to  sample  at  low 
flow  ratps.  Table  X  shows  that  only  at 
the  relatively  high  flow  rates  of  1 .6  1pm 
and  above  are  levels  less  than  1  f/cc 
over  30  minutes  quantifiable  We  note, 
bused  on  the  results  in  the  Table  that 
the  use  of  the  37  mm  filter  is  precluded 
formeasunng  short  term  limits  down  to 
1  f/cc  over  30  minutes,  OSliA  therefore 
finds  1  f/cc  measurt:d  over  30  minutes  is 
the  lowest  level  feasibly  measured  for 
the  operations  impacted  by  this 
amendment. 

OSHA  notes  that  these  considerations 
apply  to  roeasuremenis  at  or  below  the 
excursion  limit,  the  level  which  must  be 
capable  of  being  measured  for  most 
enforcement  and  compliance  purposes. 
The  employer  is  not  precluded  from 
using  ihe  37  mm  filter  to  reliably 
measure  short  term  exposures  above  the 
excursion  limit  so  long  as  the  level 
measured  falls  within  the  limits  or 
rehability  set  out  in  the  table.  OSHA 
therefore  will  allow  the  use  of  the  37  mm 
niter  for  measuring  short  tens  exposures 


for  the  same  reasons  and  requuing  the 
same  justification  as  time-weij^ted 
average  measurements.  If  an  employer 
uses  measurement  results  to  show 
exposures  briow  the  excursion  Imut.  he 
must  use  the  25  mm  filter. 

Also.  OSHA  has  determined  that 
employers  can  comply  with  the  1  f/cc 
excursion  limil  withm  the  accuracy 
requirements  of  the  revised  asbestos 
standards.  As  discussed  at  length  in  the 
preamble  to  the  finiil  rules  (see  51  FR 
22686-22601).  the  key  factor  in  sampling 
precision  is  fiber  loading.  Using  the 
minimum  loading  suggested  by  the  ORM 
(80  fibers/100  fields,  or  100  fibers/mm'), 
employers  can  be  confident  that  they 
are  measuring  the  actual  airborne 
concentrations  of  asbestos  in  their 
workplaces  withm  a  standard  sampling 
and  analyucal  error  (SAE)  of  +  /  -  25%. » 

OSHA  poinis  out.  as  stated  earber, 
that  a  superficial  contradiction  exists 
between  OSHA's  finding  that  1  f/cc 
measured  over  30  minutes  is  the  lowet 
reliable  level  of  detection,  and  data 
cited  regarding  lower  levels  in  brake 
repair  (51  FR  22m2l  Those 
measurements,  mainly  derived  from 
studies,  were  made  by  NIOSH  with 
expert  analytical  capabilities  under 
controlled  conditions.  In  addition  the?e 
measurements  do  not  reflect  the 
differences  in  results  that  occur  du**  to 
common  statistical  sampHng  factors.  As 
stated  above.  OSHA  does  not  believe, 
based  on  a  full  rulemaking  record,  that 
such  low  levels  can  reliably  be 
measured  by  employers  for  regulatory 
requirements.  OSHA  considers  the 
recorded  levels  indicative  of  a  range  of 
exposures  far  the  brake  repair  industry, 
bnd  has  not  used  these  results  for  any 
other  regulatory'  purposes. 

Thus,  OStiA's  finding  that  the 
excursion  limit  of  1  f/cc  for  30  minutes  is 
the  lowest  that  can  be  reliably  measured 
is  based  upon  the  enforceability  of  the 
limit,  recognizing  that  in  some 
situations,  lower  exposures  could 
theoretically  be  measured  and  are 
reported  in  the  rulemaking  record.  In 
reaching  this  decision.  OSHA  has  relied 
upon  the  asbestos  rulemaking  record. 
the  equations  described  abo\e  being 
part  of  the  record. 


VI.  The  Process  for  Promulgating  the 
Excursion  Limit 

As  the  foregumg  discussion  indicates, 
the  Public  Citizen  Court  explicitly 
rejected  OSHA  s  reliance  in  the  EtO 
standard  on  the  need  for  a  "dose-rate 
effect"  to  justify  an  excursion  limit. 
OSHA  based  its  determination  in  the 
revised  asbetos  standards  on  the  same 
rdtionale  The  Agency  hereby 
withdraws  the  determination.  Instead. 
OSHA  has  made  a  new  determination 
bdsed  on  appropriate  critena  and  a 
review  of  the  rulemaking  record 
ct?nce-ming  whether  and  what  exairsion 
limit  should  be  required  in  the  revised 
asbestos  standards. 

Table  A*  shows  the  results  of  OSHA's 
analysis. 

Table  X— Reliable  Ouantttation  Lim- 
its FOR  SHORT-TERM  ASBESTOS  SAM- 
PLING    \JS\NG     THE     OSHA     REFEWENCE 

Method 
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OSIlAs  previoiu  STEL  determinaUon 
did  nol  apply  the  crileha  which  Ihe 
Court  held  must  compel  the  issuance  ii( 
a  short  term  limit.  However,  these 
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cn'.ena:  feasibility  of  the  limit  and 
further  reduction  of  significant  risk  were 
raised  by  OSHA  in  its  proposal  [see  49 
FR  una.  14122).  and  were  the  subjects 
of  data  and  comment  submitted  to  the 
record  as  well  as  testimony  at  the 
heann«  Therefore  all  aspects  of 
OSHA's  statutor>'  ruIemakinR 
reqairements,  consisting  of  notice, 
comment  and  hearing,  have  been 
compiled  with  concerning  whether 
OSHA  must  issue  an  excursion  limit 
fSee  section  6(b)  of  the  Act}. 

Ample  notice  on  ail  relevant  issues 
was  provided  by  OSHA.  In  its  proposal 
the  Agency  stated  it  was  considering 
reddcmg  the  pnor  "ceiling  limit"  of  10  f/ 
re  to  a  limit  based,  in  large  part  on  the 
TWA-PF.L  which  would  be  required. 
OSHA  specifically  mentioned  the 
possibility  of  imposung  a  5  f/cc  hmit 
measured  over  15  minutes  if  a  0,5  f/cc 
TW'A-PEL  were  chosen  and  a  2  f/cc 
"ceiling  limit "  if  a  0.2  f/cc  limit  were 
chosen,  and  requested  comments  on 
th^-se  as  well  as  "other  suggested 
limits  ',  OSHA  noted  that  ceiling  limits 
'may  be  necessar>'  to  ensure  further  that 
employees  are  not  exposed  to  danaerous 
C"ncentrat!on(s)  of  asbestos  fibers"  and 
also  asked  for  '[ijnfonnation  concerning 
the  feasibility  of  achieving  (the  limits 
mentioned  or  others)  particularly  in 
industries  with  variable  exposures"  (49 
FR  at  14123). 

Comment  and  evidence  submitted  to 
the  record  responded  to  all  relevant 
issues  and  provided  an  ample 
evidentiary  base  for  OSHA  to  make 
determinations  regarding  a  revised 
excursion  limit  for  asbestos  exposure. 
Participants  representing  both  industry 
and  employee  groups  recommended  that 
OSHA  adopt  a  "short  term  limit  ranging 
from  0  5  f/cc  measured  over  30  mmutes" 
fBCTD  Kxh.  330  at  155).  to  5.0  f/cc 
measured  over  15  minutes  (AIA/NA. 
PH  br.ef  111-45). 

Data  introduced  during  the 
rulemaking,  as  discussed  previously. 
shows  the  feasibility  of  the  limit 
adopted  Most  data  relates  to  service 
mdustnes  and  construction.  The  relative 
scarcity  of  data  for  general  industry  was 
explained  by  AL\/NA  as  resulting  frt)m 
the  fact  that  "at  leas:  m  manufacturing 
plants,  there  are  few  routine  operations 
where  exposures  are  episodic 
C<jnsequently,  the  occurrence  of  peak 
exposures  is  generally  an  unexpected 
event  such  as  an  equipment 
breakdown,"  (AiA/NA.  PH.  brief  UI- 
44). 

Data  uied  m  OSHAs  risk  assessment 
and  regulatory  analysis  similarly  show 
that  the  imposition  of  an  excursion  limit 
of  I  f/cc  measm^d  over  30  mmutes  will 
further  reduce  the  significant  risk 


remaining  after  a  TWA  exposure  limit  of 

0  2  f/cc  is  achieved. 

OSHA  finds  pursuant  to  5  U.S.C. 
553(b).  that  additional  notice  and 
comment  are  unnecessary.  OSHA 
believes  that  additional  notice  of  the 
intent  to  consider  an  excursion  limit 
would  merely  duplicate  the  pnor  notice. 
As  discussed  above,  public  participation 
has  already  taken  place  during  the 
extensive  rulemaking  held  to  develop 
the  1986  standards. 

VII.  Summary  and  Explanation 

The  requirements  set  forth  in  this 
notice  are  those  which,  based  on 
currently  available  data.  OSHA  believes 
are  necessary  and  appropriate  to 
provide  additional  protection  to 
employees  who  are  now  exposed  to 
airborne  concentrations  of  asbestos  at 
levels  that  pose  a  significant  risk  of 
matenal  impairment  to  their  health, 
OSHA  has  considered  all  data  and 
recommendations  on  the  short-term  limit 
issue  contained  in  the  asbestos  docket 
(H-033). 

The  following  sections  discuss  new 
individual  requirements  of  the  asbestos 
standard.  The  final  standard  adopts  an 
additional  permissible  exposure  limit  of 

1  f/cc  excursion  limit  averaged  over  a 
sampling  penod  of  30  minutes.  As  with 
the  TWA-PEL.  engineering  controls  and 
work  practices  when  feasible  are  the 
preferred  methods  to  reach  the 
excursion  limit. 

Other  provisions  of  the  revised 
standards  are  being  amended  to  also 
require  certain  ancillary  protective 
actions  when  the  excursion  limit  is 
exceeded.  For  example,  regulated  areas 
must  be  established,  and 
decontamination  facilities  be  provided 
for  employees  whose  exposure  exceeds 
the  EL-  Employers  must  measure  the 
exposure  of  employees  to  ascertain 
whether  the  EL  is  being  exceeded.  For 
purposes  of  this  preamble.  OSHA  is 
combining  the  discussion  of  general 
industry  and  construction  standard 
provisions  which  relate  to  the  same 
subject  matter.  Of  course,  the  respective 
regulatory  texts  remain  separately 
designated  and  codified  For  example, 
the  discussion  on  both  the  general 
industry  and  construction  revised 
requirements  on  monitoring  is 
combined.  Any  differences  in 
application  or  text  between  these 
industries  will  be  noted  in  the 
discussion,  as  well  as,  where  required, 
in  the  respective  regulatory  text*.  OSHA 
believes  that  this  combined  discuBsion 
will  aid  interpretation  of  the 
requirements  since  a  unified  rationale, 
where  appropriate,  is  presented,  and 
differences  are  highlighted  where  they 
exist. 


Permissible  Exposure  Limit,  Paragraph 
{cf(2}.  (GeneroUndustry  and 
Construction) 

In  the  final  amendment.  OSHA 
establishes  a  1  f/cc  excursion  limit  for 
asbestos  and  revises  existing  paragraph 
(c)  to  Incorporate  an  excursion  limit  and 
to  clanfy  that  the  excursion  hmit  is  to  be 
determined  as  a  time-weighted  average 
over  a  sampling  time  of  30  minutes. 

In  the  proposed  rule  of  19ft4.  OSHA 
stated  that  it  was  considering  a  ceiling 
limit  of  2,0  f/cc  for  a  15-minute  penod  if 
a  TWA  of  0.2  f/cc  was  established.  The 
1984  proposal  specifically  asked 
participants  for  recommendations  for 
specific  ceiling  levels.  In  response,  some 
participants  recommended  a  5  f/cc 
ceiling  limit  (Exs.  92-045.  90-180):  a 
ceiling  limit  equivalent  to  10  times  the 
PEL  (Ex.  127)  and  the  AFL-CIO 
recommended  that  OSHA  should  lower 
the  ceiling  level  for  the  asbestos 
standard  proportionally  to  the  reduction 
m  the  permissible  exposure  limit  which 
would  be  0.5  f/cc.  based  on  the  AFL- 
CIO  recommended  01  f/cc  time- 
weighted  average  PEL  (Ex.  335,  p.  46) 

Based  on  the  rulemaking  record  of  the 
revised  standard.  OSHA  determined 
that  the  lowest  feasible  short  term  level 
which  can  be  reliably  measured  using 
the  OSHA  Reference  Method  (ORM)  is  l 
f/cc  measured  over  30  minutes.  OSHA 
has  also  determined  that  a  1  f/cc  EL  is 
effective  at  lawenng  toI>al  asbestos  dose 
below  that  achievable  through  the  0.2  f/ 
cc  8-hour  TWA  alone  OSHA  has 
determined  that,  based  on  the  evidence 
in  the  record,  a  l  f/cc  30  minute  EL  is 
feasible  and  can  be  reliably  and 
consistently  monitored,  using  available 
monitoring  methodology.  There  is 
insufficient  evidence  on  the  feasibility  of 
monitoring  and  attaining  lower  short- 
term  exposure  levels. 

With  respect  to  the  length  of  the 
permitted  sampling  period.  OSHA 
believes  that  collection  of  asbestos  over 
30  minutes  is  necessary  to  ensure  that  a 
sufficient  amount  of  asbestos  is 
collected  for  accurate  analysis.  It  should 
also  be  noted  that  the  newly  established 
ceiling  limit  of  1  f/cc  over  30  minutes,  m 
terms  of  dose  exposure  to  asbestos,  is 
similar  to  the  limits  that  OSHA 
considered  in  the  proposal,  that  is,  a  2  f / 
cc  ceiling  for  15  minutes. 

OSHA  has  determined  that  exposure 
to  asbestos  under  the  present  standard 
still  presents  a  significant  risk  of 
material  impairment  to  employees. 
Based  on  the  current  record,  c5sHA 
believes  that  compliance  with  the 
excursion  limit  as  set-forth  in  (his 
paragraph  will  further  reduce  such 
significant  risk. 
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Exposure  Monitoring-  Paragraphs 
(dnVW.  {d)(Wi}.  (d)(2)(i).  {d)(2}m 
(dH2)m.  (d)(3).  (d)(4),  (dJfS).  and 
(dff7J(ii)  (General  Industry):  Paragraphs 
(fifWi).  (f)(l)(iii).  (D(Z)m  (0(4) 
(Construction) 

Section  6(b)(7l  of  the  Act  (29  U.S.C 
655]  mandates  that  any  standard 
promulgated  under  section  6(b)  shall 
where  appropriate,  "provnde  for 
monilonng  or  measuring  of  employee 
exposures  at  such  locations  and 
intervals,  and  in  such  a  manner  as  may 
be  necessary  for  the  protection  of 
employees."  The  primary  purpose  of 
monitoring  is  to  determine  the  extent  of 
employee  exposures  to  asbestos- 
Exposure  monitonng  informs  the 
employer  whether  the  employer  is 
meeting  the  obligation  to  keep  employee 
exposures  below  the  established 
permissible  exposure  limits  Exposure 
monitoring  also  permits  the  employer  to 
evaluate  the  effectiveness  of  engineering 
and  work  practice  controls  and  informs 
the  employer  whether  additional 
controls  need  to  be  installed.  In 
addition,  section  8(cH3)  of  the  Act  (29 
U.S.C.  B57(c|(3l)  requires  employers  to 
notify  promptly  any  employee  who  has 
been  or  is  being  exposed  to  toxic 
malerials  or  harmful  physical  agents  at 
levels  that  exceed  those  prescribed  by 
an  applicable  occupational  safety  or 
health  standard.  Finally,  the  results  of 
exposure  monitoring  are  part  of  the 
information  that  must  be  supphed  to  the 
physician,  and  these  results  may 
contribute  information  on  the  causes 
and  prevention  of  occupational  illness. 

Short-term  monitoring  is  required 
whenever  asbestos  concentration  will 
not  be  uniform  throughout  the  workday 
and  where  high  concentrations  of 
asbestos  reasonably  may  be  expected  to 
be  released  or  created  in  excess  of  the 
EL.  For  example,  in  the  manufacture  of 
asbestos  products,  peak  exposures  could 
be  expected  during  the  dry  handling  of 
asbestos  in  manual  debaggmg  and 
charging  operations,  and  during 
mechanical  operations  such  as  cutting, 
lathing,  machining,  sawing,  drilling,  and 
sanding.  Peak  exposures  could  also  be 
expected  during  maintenance  and  repair 
activities  where  asbestos  insulation  is 
disturbed  and  in  automotive  repair 
during  brake  and  clutch  servicing. 

Amended  paragraphs  td)(l)(i)  (general 
industry],  and  (0(1)1'')  (construction),  set 
out  general  requirements  for  monitoring 
required  under  the  standards.  They  now 
require  that  the  employer  perform 
breathing  zone  sampling  that  is 
representative  of  the  30-minule  short- 
term  exposure  of  each  employee  as  well 
as  TWA  exposures.  Paragraphs  (d)(1)(ii) 
(general  industry),  and  (f)(l)(iii} 


(construction),  require  that 
represenialjve  30-minule  short-term 
employee  exposures  be  determined  on 
the  basis  of  one  or  more  samples 
representing  30-minute  exposures 
associated  with  operations  that  are  most 
likely  to  produce  exposures  above  the 
excursion  limit  for  each  shift  for  each 
job  classification  in  each  work  area 

These  exposure  monitoring  provisions 
require  that  the  monitoring  yield 
Information  enabUng  the  employer  to 
determine  the  short-term  exposure  for 
each  employee-  However,  it  does  not 
necessarily  require  separate 
measurements  for  each  employee.  If  a 
number  of  employees  perform 
essentially  the  same  job  under  the  same 
conditions,  it  may  be  sufficient  to 
monitor  a  fraction  of  such  employees. 

Representative  personal  sampling  for 
employees  engaged  in  similar  work  and 
exposed  to  similar  short-term  asbestos 
levels  can  be  achieved  by  measuring  the 
exposure  of  that  member  of  the  exposed 
group  who  can  reasonably  be  expected 
to  have  the  highest  exposure.  This  result 
would  then  be  attributed  to  the 
remaining  employees  of  the  group. 

In  many  specific  work  situations,  the 
representative  momtormg  approach  can 
be  more  cost-effective  in  identifying  the 
exposures  of  affected  employees. 
However,  employers  may  use  any 
monitoring  strategy  that  correctly 
identifies  the  extent  to  which  their 
employees  are  exposed. 

Paragraphs  {d|(2)(i)  (general  industry), 
and  (f)U}(i)  (construction),  cover  the 
duty  to  conduct  "initial  monitoring"  so 
that  employers  have  baseline  data  on 
which  to  determine  whether  they  must 
conduct  further  penodic  monitonng. 
Now  employers  must  perform  initial 
monitonng  to  determme  accurately  the 
short-term  airborne  concentrations  of 
asbestos  to  which  employees  are 
exposed  as  well  as  TWA  exposures. 
However,  paragraph  (d)(2)[n]  [general 
industry),  contains  a  provision  designed 
to  eliminate  uimecessary  monitoring  in 
general  industry  where  employers  have 
monitored  short-term  employee 
exposures  to  asbestos  withm  a  six- 
month  period  immediately  preceding 
publication  of  this  final  rule  in  the 
Federal  Register.  In  such  cases  mitiat 
monilonng  may  be  excused,  pursuant  to 
paragraph  [dl(2)li)  (general  industr>),  if 
the  results  of  the  earlier  monitonng 
show  that  their  employees  are  not 
exposed  to  asbestos  levels  above  the 
excursion  limit. 

The  results  of  prior  monitoring  should 
be  acceptable  if  such  samplmg  was 
conducted  in  accordance  with  the 
monitoring  provisions  prescribed  for 
excursion  limit  monitoring  in  this 


standard:  i.e..  prior  exposure 
determinations  were  made  from 
breathing  zone  air  samples  that  are 
representative  of  30  minute  short-term 
exposures  (paragraph  (dl(l)(iil  (general 
lndu8tr>'ll>  such  determmBtions  were 
associated  with  operations  that  are  most 
likely  to  produce  exposures  above  the 
excursion  limit  and  if  the  monitonng 
method  was  accurate,  to  a  confidence 
level  of  95  percent,  within  plus  or  minus 
25  percent  for  airborne  concentrations  of 
asbestos  at  the  excursion  limit  of  1  f/cc. 

Based  on  the  discussion  above, 
paragraph  (d)(2)(iil  (general  industry ). 
permits  the  use  of  pnor  monitonng 
results  to  fuUfiM  the  initial  monitonng 
requirements  prescnbed  under  paragrah 
(d),  as  long  as  such  monitonng  satisfies 
all  other  requirements  of  the  new 
monitoring  provisions 

In  addition,  paragraph  (f)[2)(iii) 
(construction)  provides  an  exemption 
from  new  initial  monitonng  for 
construction  employers  who  have 
histonca!  monitonng  data  [prior 
monitonng  results}-  This  exemption 
prevents  these  employers  from  having  to 
repeat  monitonng  activitv  for 
construction  jobs  thai  are  substantially 
similar  to  previous  jobs  for  which 
monitoring  was  conducted.  The  data  the 
emplover  uses,  upon  which  judgments 
are  based,  must  be  obtained  under 
workplace  conditions  closely  resembhng 
the  process,  type  of  matenal.  control 
methods,  work  practices,  and 
environmental  conditions  used  and 
prevailing  in  the  employer's  current 
operations.  Additionally,  paragraph 
(d){2){iii)  (general  industry!,  and  (0(2)(i0 
(construction),  excuse  initial  monilonng, 
when  the  employer  can  demonstrate,  on 
the  basis  of  "objective  data",  that  the 
asbeslos-contauiing  product  or  matenal 
being  handled  cannot  cause  exposures 
above  the  action  level  and/or  excursion 
limit  under  those  work  conditions 
having  the  greatest  potential  for 
releasing  asbestos. 

"Objective  data"  is  limited  to 
information  demonstrating  that  a 
particular  product  or  matenal  containing 
asbestos  or  a  specific  process. 
operation,  or  activity  involving  asbeslos, 
cannot  release  fibers  in  concentrations 
above  eiLher  the  action  level  or  Eleven 
under  worst-case  release  conditions 
Objective  data  can  be  obtained  from  an 
industry-wide  study,  from 
manufacturers  of  asbestos-conlaijiing 
products  or  materials,  or  from 
laborator>'  test  results  of  an  asbestos 
containing  product.  For  the  employer 
who  relies  upon  an  industry-wide  study, 
the  data  he  uses  must  be  obtained  under 
workplace  conditions  closely  resembhng 
the  processes,  type  of  matenal.  control 
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methods,  work  practices,  and 
environmpntal  conditions  used  and 
prevaUing  in  the  employers  cuirpnt 
operations.  Sampling  and  analytical 
procedures  must  conform  to  NIOSH 
and/or  OSHA  approved  methods  The 
following  three  examples  illustrate  how 
dn  employer  may  use  "obiective  data" 
to  dvoid  the  burden  of  initial  monitoring 

In  the  automotive  brake  and  ciulch 
repair  industry  (the  largest  group  of 
exposed  workers)  OSHA  has 
determined  that  employers  can 
succeaafuily  reduce  their  employees' 
exposures  to  asbestos  to  below  the  EX 
by  employmg  the  enclosed  cylinder/ 
HEPA  vacuum  system  method  as 
descnbed  in  Appendix  F  to  5  1910  1001. 
This  determmation  is  based  on  evidence 
in  the  rulemaking  record  (N'lOSH  Report 
32  4,  Ex.  84-263).  The  effectiveness  of 
the  vacuum/enclosure  ts  dependent 
upon  the  mechanic  being  adequately 
framed  so  thai  he/she  can  perform  the 
manufacturer's  recommended  sequence 
of  steps  with  care  and  skill.  OSHA 
therefore  believes  that  employers  in  the 
brake  and  clutch  repair  mdustry  will  be 
able  to  avail  themselves  of  exemption 
from  initial  monitonng  in  this  amended 
standard  if  they  conscientjously  employ 
the  enclosed  cylinder,' HEPA  vacuum 
system. 

In  construction,  where  cerlam 
operations  are  short-term,  inteniii'.teni 
m  nature  and  generate  peak  exposures, 
dd'd  show  that  the  use  of  shrouded  tools 
may  limit  peak  exposures  to  below  the 
EL  -An  example  of  a  detailed  study, 
which  can  be  used  as  objective  data  In 
lieu  of  exposure  monitonng  is  Ex  84- 
279.  This  study  by  the  A/C  Pipe 
Producers  Association  shows  t.hat  under 
ce-'tain  conditions  (e.g.  experienced 
workmen,  properly  maintained 
equipment,  stnct  adherence  to 
recommended  work  practices),  cutting 
and  machinmg  A/C  pressure  and  sewer 
pipe,  using  wet  methods  and  a  shrouded 
Doty  too!  will  limit  exposures  to  bplow 
0.5  f/cc 

Small-scale,  short-duration 
maintenance  or  renovation  aciiviiies 
where  the  use  of  glove  bags  and  wet 
methods  are  capable  of  keeping 
emptoyee  exposures  to  asbestos  below 
the  0  1  f/cc  action  level  and  1  f/cc  EL  ts 
dnother  situation  where  objective  data 
f.ould  be  used  to  obviate  the  need  for 
evposure  monitonng.  The  success  of 
glove  bag  asbestos  removal  operations 
relies  heavily  on  the  use  of  workers 
specially  trained  m  asbestos  abatement 
working  under  well  controlled 
conditions  Gpneraliy.  two  persons  are 
required  to  perform  removal  especially 
with  the  use  of  heavy  bags  or  in 
elevated  locations  Diligence  on  the  part 


of  management  and  employees  is 
essential  for  minimizing  contamination- 
Appendix  G  to  §  \9ZQbS  (51  FR  227a5)— 
"Work  Practices  and  Engineering 
('ontrols  for  Small-Scale,  Short  Duration 
Asbestos  Renovation  and  Maintenance 
Activities"',  provides  requirements  for 
glove-bag  procedures  which  when 
followed  by  employers  will  satisfy  the 
requirements  for  relying  on  "objective 
data  ■  to  be  relieved  from  momtoring 
duties 

In  general  industry  the  amended 
provisions  regarding  initial  monitoring, 
periodic  monitonng.  and  termination  of 
monitoring  requirements  relative  to  the 
excursion  limit  are  found  in  paragraphs 
(dH2Hi),(dK31.  and  (d)(4)  These 
provisions  do  not  change  the  frequency 
and  termination  of  monitoring 
provisions  as  they  apply  to  the  action 
level 

Where  the  employer  has  kept 
exposures  below  the  applicable  action 
level  and  excursion  limit,  the  regulatory 
scheme  normally  excuses  periodic 
monitoring  Existing  paragraph  (d)(5) 
Igeneral  industry)  of  OSHA's  asbestos 
standard  requires  a  new  exposure 
determination  for  TA^'A  exposures 
whenever  there  has  been  a  change  in 
production,  process,  control  equipment. 
personnel  or  work  practices  that  may 
result  in  new  or  additional  asbestos 
exposures.  With  the  adoption  of  an 
excursion  limit,  revised  paragraph  [d)(5) 
will  also  require  additional  excursion 
limit  monitoring  or  determination  where 
the  employer  suspects  that  workplace 
changes  may  increase  phort-lerm 
exposures.  Short-term  monitonng  or  an 
allowable  determination  should  be 
repeated  whenever  situations  arise  or 
workplace  changes  occur  which  could 
increase  employee  short-term  exposure. 

In  construction,  initial  monitonng  and 
termination  of  monitoring  requirements 
are  found  in  paragraph  (f)(2)(i)  and  (f)!*! 
As  in  general  industry,  the  excursion 
limit  does  not  change  the  current 
frequency  of  initial  monitoring  and 
termination  of  monitoring  provisions. 

The  construction  employer  can  lessen 
the  burden  of  daily  monitoring  in  a 
regulated  area  during  removal. 
demolition  and  renovation  operabons, 
by  providing  all  employees,  within  the 
regiilated  area,  supplied-air  respirators 
{.'peraled  in  the  positive-prefisure  mode 
15  1926.58(fl(3)l 

Paragraphs  (d)(6)  (general  industry) 
dod  (0(5)  (constmction)  of  the  current 
asbestos  standai-ds  require  that 
monitoring  methods  be  accurate  to 
withm  plus  or  minus  25%  of  the  OSHA 
Reference  Method  (ORM)  results  with  a 
95*^  confidence  level  as  demonslrated 
by  a  statistically  valid  protocol.  It  is 


dear  >o  OSHA.  based  on  data  in  record. 
that  adoption  of  excursion  limit 
accuracy  requirements  are  necessary  to 
ensure  that  employees  exposures  are 
adequately  determined.  OSHA  also 
finds  that  the  record  supports  adoption 
of  accuracy  parameters  of  plus  or  minus 
25  percent  at  the  95  percent  confidence 
level  (See  discussion  supra). 

OSHA,  therefore,  adopts  m  final 
paragraph  (d)(6)jii),  the  requirement  that 
monitonng  to  a  confidence  level  of  95 
percent,  shall  be  accu.ate.  to  within  plus 
or  minus  25  percent  for  airborne 
concentrations  of  asbestos  at  the  30 
minute  excursion  limit  of  1  f/cc. 

Paragraph  |d|(7)(i)  (genera)  industry) 
and  (f){6)li)  (construction)  require  that 
employers  notify  employees  of  the 
results  of  excursion  limit  monitoring 
performed  pursuant  to  tiip  standard. 
Such  DOtificdtion  has  been  determined 
to  be  appropnate  where  T\\.\ 
monitonng  is  performed,  and  is  believed 
to  be  appropnate  where  excursion  Jimil 
monitonng  is  performed. 

Regulated  Areas:  Paragraph  fe)(  Ij, 
(General  Industry  and  Construction) 

The  amended  provision  of  paragraph 
(e)  m  the  general  industry  standard  now 
will  require  employers  to  designate  as 
regulated  areas  any  locations  m  their 
workplaces  where  occupational 
exposures  to  airborne  concentrations  of 
asbestos  exceed  the  excursion  limit  as 
well  as  the  TWA-PEL  'I'hia  regulated 
area  concept  is  consistent  with  other 
OSHA  toxic  substance  standards 

The  mient  of  OSHA's  regulated  area 
requirement  is  to  protect  employees 
from  unknowingly  enlenng  areas  where 
their  exposures  exceed  either  PEl...  They 
will  be  warned  of  the  need  to  wear 
respirators  and  to  keep  out  if  they  have 
no  need  to  be  present. 

Only  authonzed  persons  may  enter 
regulated  areas,  which  are  required  to 
be  clearly  marked  to  ensure  that 
employees  are  aware  of  these  locations. 
Warning  signs  are  to  be  posted  at  each 
regulated  area  and  at  all  approaches  to 
regulated  areas  so  that  an  employee  can 
take  the  necessary  protective  steps 
before  entering  the  area.  The  final 
standard  gives  employers  an  option  of 
whether  to  use.  for  example,  ropes, 
markings,  temporary  barricades,  gates 
or  more  permanent  enclosures  to 
demarcate  and  limit  access  to  these 
areas. 

Paragraph  (e)  of  the  construction 
standard  now  requires  employers  to 
establish  regulated  areas  whenever  the 
PELs  are  exceeded.  Regulated  areas 
required  by  the  standard  can  take  two 
forms.  For  most  employers  who  perform 
asbestos  removal,  demolition,  or 
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renovation  operations  (other  than  small- 
scale  shori-duration).  the  regulated  areo 
must  consist  of  a  negative-pressure 
enclosure  that  will  confine  the  asbestos 
fibers  being  generated  to  the  area  within 
the  enclosure  and  will  thus  protect  other 
employees  and  bystanders  on  the  site 
from  exposure  to  excessive  levels  of 
asbestos.  For  small-scale,  short-duration 
removal,  demolition  and  renovation 
'Operations  and  for  asbestos  work 
operations  that  do  not  involve  asbestos 
removal,  demolition,  or  renovation,  the 
employer  may  simply  demarcate  the 
regulated  area  by  posted  signs  that  limit 
the  number  of  employees  entenng  the 
area. 

Regulated  areas  do  no!  have  to  be 
eslabhshed  when  engineering  and  work 
practice  controls  reduce  employee 
exposures  to  asbestos  to  levels  below 
the  standard's  TWA  and  excursion 
pennissible  limits. 

SJethods  of  Compliance:  Paragraphs 
nam  (fH2Hiil  W(2)(i)Qnd(fH2)(iv) 
(General  industry);  Paragraphs  (g}f2j(ij. 
(^H2)(ii).  and  (g)(3)  (Construction) 

As  discussed  previously  (see  section 
on  Summary  of  Regulatory  Flexibility 
;ind  Impact  Analysis)  OSHA  believes 
that  compliance  with  both  the  excursion 
limit  and  &-hourTWA  PELs  can  be 
accomplished  by  the  majority  of  the 
asbestos  industry  through 
implementation  of  feasible  engineering 
•ind  work  practice  controls.  OSHA. 
therefore,  requ  Jes  in  paragraph  (f)tl)(i) 
(general  industry),  and  lg)(l)(i) 
(construction),  of  the  amended  asbestos 
standards,  that  the  employer  institute 
engineering  and  work  practice  controls 
to  reduce  and  maintain  employee 
exposure  to  or  below  the  PELs  except  to 
the  extent  that  such  controls  are  not 
feasible.  The  amended  rule  further 
requires,  in  paragraph  [r)[l](ii}  (general 
industry)  and  (g|(l)|ii!  (construction), 
that  wherever  feasible  engineering 
controls  and  work  practices  that  can  be 
instituted  are  not  sufficient  to  reduce 
employee  exposure  to  or  below  the 
PELs.  the  employer  shall  use  them  to 
reduce  exposure  to  the  lowest  levels 
achievable  by  those  controls,  and  shall 
supplement  them  by  the  use  of 
respirators.  Based  on  available 
evidence,  OSH.^  believes  that  the  use  of 
engineering  and  work  practices  controls 
will  reduce  employer  exposure  to  or 
below  the  PELs  for  many  work 
situations. 

The  methods  used  to  control  the  EL 
will  of  course  vary  with  the  operation.  In 
the  revised  general  industry  standard 
employers  in  the  automotive  brake  and 
clutch  repair  industry  can  successfully 
reduce  their  employees'  exposures  to 
asbestos  to  below  the  EL  by  employing 


the  enclosed  cylinder/HEPA  vacuum 
system  method  as  detailed  in  Appendix 
F  to  §  1910.1001 

In  the  revised  construction  standard. 
OSHA  listed  general  categories  of  work 
practices  and  engineering  controls 
acceptable  for  meeting  the  PEL 
(5  1926.58(g)(l}).  One  activity  likely  to 
be  impacted  by  this  EL  is  maintenance 
and  repair  opera  lions.  These  employers 
can  use  either  singly  or  in  combination: 
local  exhaust  ventilation  equipped  with 
HEPA  filter  dust  collection  systems, 
general  ventilation  systems,  wet 
methods,  vacuum  cleaners  equipped 
with  HEPA  filters,  enclosure  or  process 
isolation,  and  prompt  disposal  of 
asbestos  waste,  all  of  which  are  listed  In 
the  previous  cited  provision. 

In  the  installation  of  new  construction 
materials  such  as  A/C  pipe  and  sheet 
the  use  of  tools  filled  with  local  exhaust 
shrouds  connected  to  a  HEPA  vacuum 
have  been  demonstrated  to  reduce 
airborne  asbestos  concentrations 
significantly.  Such  shrouded  tools  are 
capable  of  reducing  exposures  below 
the  excursion  limit  (Ex.  &4-27g). 

OSHA  in  general  believes  that  the 
imposition  of  the  EL  will  not  require  the 
purchase  of  new  controls  or  the 
development  of  new  or  different 
processes.  Since  many  firms  already  use 
adequate  controls  in  order  to  comply 
with  the  existing  provisions  of  the 
asbestos  standards,  OSHA  believes  that 
meeting  the  EL  will  often  require 
increased  diligence  in  the  application  of 
existing  controls  and  work  practices 
implemented  for  the  8-hour  TWA-PEL 
These  measures  include  such  items  as. 
but  not  limited  to:  (1)  Frequently 
checking  the  effectiveness  of  exhaust 
systems.  (2)  increased  attention  to  good 
housekeeping,  employing  a  regular 
cleanup  schedule  using  HEPA  filtered 
vacuum  cleaners.  (3)  penodic  inspection 
and  maintenance  of  process  and  control 
equipment  to  prevent  system  failure.  (4) 
better  trained  workers  to  carrj'  out  their 
job  functions  with  greater  care  and  skill, 
and  (5)  improved  supervision  ensuring 
that  work  practices  are  carried  out 
properly.  In  addition  to  the  above 
measures  the  employer  should  consider 
shutting-off  or  temporarily  modifying  the 
air-hauling  system  to  prevent  the 
distnbutjon  of  asbestos  fibers  to  areas 
outside  the  work  site  and  to  other  areas 
in  the  building. 

Amended  paragraph  {fl(2)(i)  (general 
industry)  requires,  where  either  PEL  is 
exceeded,  that  the  employer  establish 
and  implement  a  written  program  to 
reduce  employer  exposure  to  or  below 
the  excursion  limit,  by  means  of 
engineering  and  work  practice  controls. 


and  by  the  use  of  respirators  when 
permitted- 

It  is  OSHA's  belief  that  the  written 
plan  for  achieving  the  excursion  limit  is 
as  essential  as  the  written  plan 
requirement  adopted  for  achieving  the 
TWA.  in  ensuring  that  the  employer 
implement  the  necessary  controls  to 
reduce  exposure.  The  plan  also  provides 
the  information  that  would  allow  OSHA, 
the  employer,  and  employees  to 
examine  the  excursion  limit  control 
methods  chosen  and  to  evaluate  the 
extent  to  which  these  planned  controls 
are  being  implemented-  As  with  the 
TWA  wntten  plan,  the  excursion  limn 
compliance  plan  will  be  accessible  to 
individuals  designated  in  paragraph 
(f)(2)(ilil  (general  industry)  for 
inspection  and  copying. 

Final  paragraph  (f)l2)(iv)  (general 
industry)  and  {g)(3)  (construction), 
prohibits  employee  rotation  as  a  means 
of  comphance  with  the  excursion  limit 
for  the  same  reasons  that  employee 
rotation  is  not  permitted  for  comphance 
with  the  TWA.  T^is  prohibition  is 
consistent  with  OSHA's  view  that  this 
control  strategy  is  not  appropriate  m 
occupational  environments  involving 
exposure  to  potential  carcinogpns.  It 
results  m  exposure  of  a  larger  number  of 
employees  to  levels  of  asbestos  which 
still  present  a  significant  risk 

Respiratory  Protection:  Paragraph  (g)(1) 
(General  Industry):  Paragraph  (h)(1) 

The  amended  standartis  provide  that 
respirators  be  used  to  limit  shori-term 
employee  exposure  to  asbestos  in  the 
following  circumstances: 

(ij  During  ibe  inier\a!  necessary  to  inital) 
or  implement  feasible  engineering  and  work 
practice  controls; 

[ill  In  worit  operations  such  as 
maintenance  and  repair  activibes  or  vessel 
cleaning  or  other  activities  for  which  the 
employer  esiablisties  that  engineenng  and 
work  pracUce  controls  are  not  feasible; 

|tii)  In  work  siiuationB  where  feasible 
engineering  and  work  practice  coniroU  are 
not  yel  sufTicienl  to  reduce  exposure  to  or 
below  the  excursion  Umil. 

These  same  requirements  apply  under 
the  current  standard  with  respect  to 
respirator  use  in  complying  with  the 
TWA.  and  are  based  on  OSHA's 
established  policy  on  compliance 
methodology  (see  preamble  discussion 
in  the  current  asbestos  standard,  51  FR 
22692). 

OSHA  has  estimated  that  respirator 
use  will  be  required  to  meet  the 
excursion  limit  in  a  number  of  general 
industry  operations  as  well  as  routine 
maintenance  and  repair  in  general 
industrj'  and  construction.  So  that 
respirator  use  will  be  effective  OSIL\ 
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has  incorporated  the  requuements  of 
S  1910.134  into  the  revised  standards 
supplemented  by  requirements  such  as 
fit  testing  protocols  for  respirator  use- 
OSHA  Is  concerned  about  relying  on 
respirator  use  to  meet  the  EL  in  the 
maintenance  and  repair  sector  of  th« 
construction  industry.  Although 
maintenance  crews  employed  by  larger 
building  maintenance  firms  may  often 
be  specialized  for  asbestos  work  and 
trained  accordingly,  smaller  building 
firms  where  work  with  asbestos  is 
spotty  and  perhaps  not  always 
recognized  may  not  institute  adequate 
respirator  programs. 

The  imposition  of  an  EL  hopefully  will 
fill  lapses  in  respirator  programs  m  such 
firms,  if  ony  because  a  specific  short- 
term  limit  corresponds  with  the  asbestos 
exposure  of  most  maintenance 
employees  and  thus  highlights  the  need 
for  protection,  i.e.,  respiratory  control 

Of  course,  engineering  and  work 
practice  controls  are  still  preferred,  but 
as  disoisaed  earlier,  for  these  operations 
respiratory  protection  often  will  be  the 
feasible  control  strategy. 

Other  requirements  under  these 
paragraphs  dealing  with  "Respirator 
selection"  and  "Respirator  program." 
remain  unchanged  and  apply  where 
respirators  are  used  to  achieve  the 
excursion  limit. 

Protective  Work  Clothwg:  Paragraphs 
(hUl).  (bj(3}(ui).  (h)(3)(iv} (Genera} 
Industry);  Parugraphs  fijflj.  (}}{2)(i). 
(!)(2}(ii)  (Construction). 

Existing  paragraphs  (h)tl)  (general 
industry),  and  (i)(li  (conatruction), 
require  that  the  employer  provide  to 
employees  and  ensure  that  the 
employees  use  appropnate  protective 
clothing  and  equipment  whenever  the 
employees  are  exposed  above  the  6-hour 
TWA-PEL. 

OSHA  adopts  in  this  rule,  a  similar 
requirement  relative  to  the  excursion 
limit,  that  protective  clothing  such  as 
coveralls  or  similar  full-body  work 
clothing,  gloves,  head  coverings,  foot 
coverings,  and  face  shields  or  other 
appropriate  eye  protection  (when 
necessary  to  prevent  eye  irritation)  be 
provided  to  employees  exposed  above 
the  excursion  limit. 

It  is  OSHAs  belief  that  protective 
clothing  and  foot  coverings  be  required 
above  the  EL  to  prevent  contamination 
of  the  employee  s  street  clothing  and 
shoes,  so  that  exposure  is  not  extended 
both  beyond  the  time  period  and  work 
area  when  the  excuaion  limit  was 
exceeded  and  beyond  the  workday  and 
workplace. 

The  amended  standards  {h)(dj(iiij, 
(hl[3)iiv)  (general  mdustry).  and  (i)l2)(ij, 
(i)(2)(ii)  (construction)  require  that  the 
employer  ensure  that  laundering  of 


contaminated  clothing  be  done  in  a 
manner  that  prevents  the  release  of 
airborne  asbestos  fibers  m  excess  of  the 
PELa,  and  to  inform  those  who  launder 
or  dean  the  contminated  protective 
clothing  to  exercise  caution  to  prevent 
the  release  of  fibers  in  excess  of  the 
PELs.  These  provisions  are  designed  to 
make  clear  the  need  to  use  proper  care 
in  handling  of  the  contaminated 
clothing. 

Hygiene  Facilities  and  Practices: 
Paragraphs  (i)(lHi}.  (iH2Hi).  (ifOHi). 
(i)(3)(ui).  (General  Industry):  Paragraph 
(j)(l}(iiil  (Construction). 

The  amended  pro\isions  in  general 
industry,  require  that  the  employer 
provide  hygiene  facilities  and  ensure 
that  employees  engage  in  good  personal 
hygiene  when  asbestos  exposures 
exceed  both  the  8-hour  TW.A-PEL  and 
excursion  limit.  Specifically,  employers 
are  required  to  provide  clean 
changerooms,  showers,  and  lunchroom 
facilities  and  ensure  that  employees  that 
work  in  areas  where  their  exposures 
exceed  either  PE^  wash  their  hands  and 
faces  prior  to  eating,  dnnkmg  and 
smoking  and  shower  at  the  end  of  the 
work  shift. 

Similar  provisions  for  hygiene 
facilities  and  good  personal  hxgienn 
practices  are  found  in  the  construction 
standard  and  are  required  whenever  the 
a-hour  TWA-PEL  or  excursion  lumt  is 
exceeded.  However,  unlike  the  general 
industry  standard  that  requires  the 
lunchroom  be  provided  with  a  positive- 
pressure  filtered  air  supply,  the 
construction  standard  requires  that 
dirbiime  asbestos  concentrations  %vithm 
lunchrooms  be  kept  below  the  action 
level  and  excursion  limit. 

Communication  af  Asbestos  Hazards 
to  Emphyees:  Paragraph  (j}(5}(i) 
(General  Industry):  Paragraph  (k){3)(i} 
(Construction). 

Existing  paragraphs  y)(3)(i)  [general 
industry)  and  (k)(3)(i]  (conslniction) 
require  that  information  and  training 
concerning  asbestos  be  provided  to 
employees  exposed  at  or  above  the 
action  level  OSHA  adopts  in  this  pjle.  a 
requirement  that  in/ormation  and 
training  on  asbestos  be  also  provided  to 
employees  exposed  at  or  above  the 
excursion  limit. 

OSHA  IS  adopting  this  provision 
based  on  the  detennmatton  that 
informing  employees  through  treimng, 
that  high  levels  uf  asbestos  might  be 
released  inin  th*»  workplace,  will  better 
enable  afTected  employees  to  take 
precautionary  measures  lo  protect 
themselves. 


Medical  Surveillance:  Paragraphs 
( 11(1)0.  (lj(4)(i)  (GeneraUndustryl: 
Paragraph  (m)(lXil  (Construction) 

The  amended  standard  for  general 
industry  requires  each  employer  to 
institute  a  medical  surveillance  program 
for  ail  employees  who  are  or  will  be 
exposed  to  asbestos  at  or  above  the 
action  level  and/or  excursion  limit. 

The  amended  standard  for 
construction  requires  employers  lo 
implement  the  medical  surveillance 
program  only  for  enoployees  required  b> 
the  standard  to  wear  negative-pressure 
respirators  and  for  employees  exposed 
to  levels  of  asbestos  at  or  above  the 
action  level  and/or  atwve  the  excursion 
limit  for  30  or  more  days  per  year. 

Since  significant  health  risks  are 
likely  to  be  present  at  the  excursion 
limit  OSHA  believes  that  it  is  essential 
that  workers  are  provided  medical 
8ur\*eilldnLe  whenever  worker  exposure 
exceeds  the  EL  as  well  as  at  or  above 
the  action  level.  The  initial  and  annual 
medical  examination  and  evaluation  is 
an  important  tool  in  protectmji  the 
worker  exposed  to  asbestos  by: 
detectmg  changes  in  a  worker's  physical 
condition,  delecting  biological  effects  of 
inhalation  of  asbestos  as  early  as 
possible,  providing  a  way  to  re~evatuate 
the  workplace  conditions,  and 
evtiludlmg  the  worker's  suitability  lo 
continue  doing  the  same  )ob.  For  these 
reasons  OSHA  feels  that  the  amended 
standards  should  require  medical 
surveillHnce  triggered  above  the 
excursion  limit  as  well  as  by  the  action 
level. 

Dates.  Paragraph  (o).  (CeneraJ Industry 
and  Construction) 

Effective  Dale 

The  amendments  to  the  asbestos 
standards  will  become  effective  thirty 
(30|  duys  followms  publication  in  the 
Federal  Register  OSHA  believes  that  a 
30  day  period  between  issuance  of  these 
standards  and  their  effective  date 
provides  sufficient  time  for  employers 
and  employees  to  become  informed  of 
the  existence  of  (he  standdrds  and  their 
requirements. 

Start-up  Dales 

Since  there  was  little  record  evidence 
on  this  issue.  OSHA  is  using  its 
experience  m  making  a  determination 
on  the  startup  dates  for  these  standards. 
The  start  up  dates  discussed  below 
provide  the  time  required  for  employers 
lo  implement  training  programs  and 
mediual  surveillance:  to  order  and 
receive  protective  equipment  and 
respirators:  to  constr\ict  changerooms. 
showers,  lavoratones.  and  lunchrooms: 
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to  plan,  order,  receive  and  insiall 
engmeering  controls:  and  to  unplemeni 
work  practice  controls.  OSHA  bebeves 
that  the  dates  set  m  this  standard  should 
he  adequate  m  all  but  unusual 
circumstances. 

OSHA  believes  that  expeditious 
action  by  employers  to  achieve 
compliance  with  the  provisions  of  these 
amended  standards  is  warranted. 
Employees  under  the  current  standard 
are  being  exposed  lo  asbestos  at 
concentrations  that  present  a  signtncant 
risk  of  adverse  health  effects. 
Compliance  with  the  excursion  limit  will 
further  reduce  total  asbestos  dose,  and 
therefore  the  risk,  to  which  employees 
are  presently  being  exposed  under  the 
existing  rule. 

The  information  available  to  OSHA 
clearly  indicates  that,  with  few 
exceptions,  affected  employers  can  be 
reasonably  pxpeded  to  be  able  to 
implement  feasible  engineenng  and/or 
work  practice  cxinlrols  that  would  brin;R 
their  workplaces  mio  compliance  with 
the  amended  standards  excursion  Unut 
within  6-months  from  the  effective  date 
of  this  standard. 

As  stated  earlier  m  this  discussion 
OSliA  believes  that  the  imposition  of 
the  EL  will  not  neoessanly  require  the 
purchase  of  nt-w  controls  or  the 
development  of  new  or  different 
processes.  Many  firms  already  use 
adequate  controls  in  order  to  comply 
with  the  existing  provisions  of  the 
asbestos  standards.  Therefore,  OSHA 
believes  that  meeUng  the  EL  will  often 
require  mLreased  diligence  in  the 
application  of  existing  controls  and 
work  practices  implemented  for  the  8- 
bour  TWA-PEL  Consequently. 
employers  should  be  able  to  comply 
with  this  provision  in  the  time-frame 
specified. 

OSHA  believes  that  employers  should 
be  able  to  achieve  compliance  with 
changerooms.  showers.  lavatories  and 
lunchroom  facilities  within  one  year 
after  the  effective  date  This  time-frame 
appears  lo  be  reasonable,  since  il  allows 
employers  an  additional  six  months 
after  engineenng  controls  are  completed 
to  install  hygiene  and  lunchroom 
facilities,  should  engineenng  and  work 
practice  controls  fail  to  reduce 
exposures  below  the  EL  The  amended 
standards  like  the  current  standards  do 
not  require  the  immediate  installation  of 
changerooms.  showers,  lavalories.  and 
lunchrooms  if  installation  of  engineering 
controls  would  only  make  their  use 
necessary  for  a  few  moaths. 

Additionally,  compliance  with  all  the 
other  requirements  of  the  standard 
within  ninety  (90J  days  of  the  effective 
date  also  is  believed  by  OS>iA  lo  be 
appropriate.  In  response  to  the 


requirements  set  forth  in  OSHA's  1966 
a&bestos  standard,  asbestos  employers 
have  aready  insiituted  programs 
rt^gardmg  training,  compliance  plans, 
respirators,  exposure  monitoring  and 
work  practices,  recordkeeping,  signs  and 
labels,  and  regulated  areas.  Thus, 
compliance  with  new  burdens  imposed 
by  adoption  of  the  excursion  limit  within 
the  periods  specified  is  believed  to  be 
reasonable  and  appropnate. 

If  the  time  period  for  meeting  any  of 
these  startup  dales  cannot  be  met 
because  of  technical  difficulties. 
employers  are  entitled  to  petition  the 
Assistant  Secretary  for  a  temporary 
variance  under  section  6|b)|6)lA)  of  the 
Act. 

VUL  Stale  Ptan  AppUcabtUly 

Twenty-four  states  and  U.S  territories 
have  their  own  OSHA-approved 
occupational  safety  and  health  plans 
These  slates  and  territories  are:  Alaska. 
Arizona.  California.  Connecticut  [for 
state  and  local  government  employees 
only),  Hawaii.  Indiana.  Iowa.  Kentucky. 
Maryland.  Michigan.  Minnesota. 
Nevada.  New  Mexico,  North  Carolina, 
Oregon.  Puerto  Rico.  South  Carohna. 
Tennessee.  Utah.  Vermont.  Virginia, 
Virgin  Islands.  Washington,  and 
Wyoming.  These  stales  and  territories 
are  lo  adopt  a  standard  comparable  lo 
that  of  OSHA's  within  6  months  of  the 
effective  date  of  the  Federal  rule. 

List  of  Subjects 

29  CFR  Part  2970 

Asbestos.  Cancer.  Health.  Labeling. 
Occupational  safety  and  health. 
Protective  equipment  Respiratory 
protection.  Signs  and  symbols. 

29  CFR  Pari  1926 

Asbestos,  Cancer.  Construction 
industry.  Hazardous  matenals.  Health. 
Labeling.  Oocupational  safety  and 
health.  Protective  equipment. 
Respiratory  protection.  Signs  and 
symbols. 

IX.  Authority 

This  document  was  prepared  under 
the  direction  of  lohn  A.  Pendergrass. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  NW..  Washington.  DC  20210. 
Accordingly,  pursuant  to  sections  4.  8(b). 
8(c)  and  8lg)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S  C.  653, 
6S5, 657J,  section  107  of  the  Contract 
Work  Hours  and  Safetj  Standards  Act 
(Construction  Safety  A'ct)  (40  U.S.C 
333),  the  Longshoremen's  and  Harbor 
Workers'  Compensation  Act  (33  U^.C. 
941).  29  CFR  Part  1911  and  Secretarj-  of 


Ubor's  Order  No  lMi3  |4fl  PR  35-36).  2) 
CFR  Parts  1910  and  1928  are  hereby 
amended  as  set  forth  below. 

Signed  8t  Washincton.  DC  ihii  6  day  of 
September  19B8 
fohn  A-  Peoder^rass, 

Assistant  Secretary  of  Labor. 

Pans  1910  and  1926  of  Title  29  of  the 
Code  of  Federal  Regulations  are 

amended  as  set  forth  below: 

X.  Amended  Standards 

Part  1910  of  Title  29  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

PART  1910— [AMeNDCO] 

1-  The  authonly  citation  for  Subpart  Z 
of  29  CFR  Part  1910  continues,  in 
pertinent  parL  to  read  as  follows: 

Authority:  Sees  6  and  8.  Oc/apatiooaJ 
Safely  and  Itedlih  AcL  12»  l'S.C  6SS,  657|. 
Secretar>  of  Utmr  b  Ordtrs  So  J2-71  |S&  FR 
87M);  B-7B  [41  FR  230501.  or  9-86  !«  FR 
357361.  as  applicable:  and  29  CFR  Part  1911. 

2.  In  51910.1001.  paragraphs  (c).  (dKl  1- 
(dj(21.(d)(31.  Id)(4l.(d|f51.  (dH7)liii. 
(e)(1).  (f)(l|(<).  (Odllut-  (fXlKiiil.  (n(l)(v|. 
(fMi)(vi),  (OdK^iil.  (fM2Mil.  (OiZll'v), 
(g|[l|[iiil,  (h)(ll  introductory  text. 
|h)(3)(in|.  (h)(3)(r\i.l,)(lj|ii.  tiK2Mi|- 
(i)(3Ki).  (OOJiiii).  llH^.KH.  (!)[5|I'l.  (iKKii)- 
(l}(4)til.  and  the  iasl  «*entence  of  (o)|l) 
are  revised  and  (o|(3|  is  added  to  read 
as  follows: 

§  1910.1001     Akbestoa.  tremoUtc. 
antfwphylUte.  and  actinoUte. 


(c)  Permissible  exposure  limits 
(PELS)—{\]  Time-weighted  overage 
limit  (TWA).  The  employer  shall  ensure 
that  no  employee  is  exposed  to  an 
airborne  concentration  of  asbestos. 
tremohte,  anthophyllite.  actinohte.  or  a 
combination  of  these  minerals  m  excess 
of  0.2  fiber  per  cubic  centimeter  of  air  as 
an  eiphl  (8)-hour  time-weighted  average 
(TWAl  as  determined  by  the  method 
prescribed  in  Appendix  A  of  this 
section,  or  by  an  equivalent  method. 

(2)  Excursion  limit.  The  employer 
shall  ensure  thai  no  employ-ee  is 
exposed  to  an  airborne  concentration  of 
asbestos,  tremolite.  anthophyUite. 
aclinolite.  or  a  combination  of  these 
minerals,  in  excess  of  1  0  fiber  per  cubic 
centimeter  of  air  (I  f/cc)  a*  averaged 
over  a  samplinR  period  of  thirty  (30) 
minutes. 

(dr  •  * 

(1)  General. 

[i)  Determinations  of  employee 
exposure  shall  be  made  from  breathing 
zone  air  samples  that  are  representauve 
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of  the  8-hour  TWA  and  30-mmute  short- 
term  exposures  of  each  employee 

(u)  Representative  d-hour  TWA 
employee  exposures  shall  be  determined 
on  the  basis  of  one  or  more  samples 
representing  full-shift  exposures  for 
each  shift  for  each  employee  in  each  job 
classification  m  each  work  area. 
Representative  3i>minute  short-term 
employee  exposures  shall  be  determined 
on  the  basis  of  one  or  more  samples 
representing  30  minute  exposures 
associated  with  operations  that  are  most 
likely  to  produce  exposures  above  the 
excursion  limit  for  each  shift  for  each 
job  classification  in  each  work  area 

(2J  Initial  monitoring. 

(,)  Fach  employer  who  has  a 
workplace  or  work  operation  covered  by 
this  standard,  except  as  provided  for  in 
paragraphs  (dl(2)(ii)  and  fd)f2)fiiit  of  this 
section,  shall  perform  initial  mnnitonng 
of  employees  who  are.  or  may 
reasonably  be  expected  to  be  exposed 
to  airborne  concentrations  at  or  above 
the  action  level  and/or  excursion  limit. 

(ill  Where  the  emplo>er  has 
monitored  after  December  20,  1983,  for 
the  TWA  and  after  March  14,  1988.  for 
the  excursion  limit,  and  the  monitoring 
satisfies  all  other  requirements  of  this 
section,  the  employer  may  rely  on  such 
earlier  monitonng  results  to  satisfy  the 
requirements  of  paragraph  (d)[2t(i')  of 
this  section. 

(in)  Where  the  employer  has  relied 
upon  obiective  data  that  demonstrates 
that  asbestos.  tremcHte.  anthophyilite, 
actinoliie,  or  a  combination  of  these 
minerals  is  not  capable  of  being 
released  in  airborne  concentrations  at  or 
above  the  action  level  and/or  excursion 
limit  'inder  the  expected  conditions  of 
processing,  use.  or  handling,  then  no 
initial  monitoring  is  required. 

(:i)  Monitoring  frequency  /periodic 
mnmtonng)  and  patterns.  After  the 
initial  determinations  required  by 
paragraph  fd|12)(i)  of  this  section, 
samples  shall  be  of  such  frequency  and 
pattern  as  to  represent  with  reasonable 
accuracy  the  levels  of  exposure  of  the 
employees.  In  no  case  shall  sampling  be 
at  inter\'als  greater  than  six  months  for 
employees  whose  expos'jres  may 
reasonably  be  foreseen  to  exceed  the 
action  level  and/or  excursion  limit. 

(4)  Changes  m  monitonng  frequency. 
If  either  the  initial  or  the  periodic 
monitoring  required  by  paragraphs  (d)(2) 
and  |d)f3j  of  ttiis  section  statistically 
indicates  that  employee  exposures  are 
below  the  action  level  and/or  excursion 
limit,  the  employer  may  discontinue  the 
monitoring  for  those  employees  whose 
exposures  are  represented  by  such 
monitoring. 

(5)  Additional  monitoring. 
Notwithstanding  the  provisions  of 


paragraphs  (d}(2)(U)  and  {d)(4)  of  this 
section,  the  employer  shall  institute  the 
expoBure  monitoring  required  under 
paragraphs  [d)[2)(i)  and  |d)t3)  of  this 
section  whenever  there  has  been  a 
change  in  the  production,  process, 
control  equipment,  personnel  or  work 
practices  that  may  result  in  new  or 
additional  exposures  above  the  action 
level  and/or  excursion  limit  or  when  the 
employer  has  any  reason  to  suspect  that 
a  change  may  result  in  new  or 
additional  exposures  above  the  action 
level  and/or  excursion  limit. 

(iij  The  wntten  notification  required 
by  paragraph  (dH^)(i)  of  this  section 
shall  contain  the  corrective  action  being 
taken  by  the  employer  to  reduce 
employee  exposure  to  or  below  the 
TWA  and/or  excursion  limit,  wherever 
monitoring  results  indicated  that  the 
TWA  and/or  excursion  limit  had  been 
exceeded. 

(e)  *  •  • 

(1)  Establishment.  The  employer  shall 
establish  regulated  areas  wherever 
airborne  concentrations  of  asbestos, 
tremolite.  anthophyllite.  actinolite,  or  a 
combination  of  these  minerals  are  in 
excess  of  the  TWA  and/or  excursion 
limit  prescribed  in  paragraph  (c)  of  this 


(fl*  '  • 

(If  '  ' 

(i)  The  employer  shall  institute 
engineering  controls  and  work  practices 
to  reduce  and  maintain  employee 
exposure  to  or  below  the  TWA  and/or 
excursion  Umil.  prescribed  in  paragraph 
|c)  of  this  section,  except  to  the  extent 
that  such  controls  are  not  feasible. 

(ii)  Wherever  the  feasible  engineering 
controls  and  work  practices  that  can  be 
instituted  are  not  sufficient  to  reduce 
employee  e^iposure  to  or  below  the 
TWA  and/or  excursion  limit  prescnbed 
in  paragraph  (c)  of  this  section,  the 
employer  shall  use  them  to  reduce 
employee  exposure  to  the  lowest  levels 
achie\  able  by  these  controls  and  shall 
supplement  them  by  the  use  of 
respiratory  protection  that  complies 
with  the  requirements  of  paragraph  (g) 
of  this  section. 

liii)  For  the  following  operations, 
wherever  feasible  engineering  controls 
and  work  practices  that  can  be 
instituted  are  not  sufficient  to  reduce  the 
employee  exposure  to  or  below  the 
TWA  and/or  excursion  limit,  prescribed 
in  pdragraph  (c)  of  this  section,  the 
employer  shall  use  them  to  reduce 
employee  exposure  to  or  below  0.5  fiber 
per  cubic  centimeter  of  air  (as  an  eight- 
hour  time-weighted  average)  or  2.5 


fibers/cc  for  30  minutes  (short-term 
exposure)  and  shall  supplement  them  by 
the  use  of  any  combination  of 
respiratory  protection  that  complies 
with  the  requirements  of  paragraph  (g) 
of  this  section,  work  practices  and 
feasible  engineering  controls  that  will 
reduce  employee  exposure  to  or  below 
the  TWA  and  to  or  below  the  excursion 
limit  prescribed  in  paragraph  (c)  of  this 
section:  Coupling  cutoff  in  pnmary 
asbestos  cement  pipe  manufacturing; 
sanding  in  primary  and  secondary 
asbestos  cement  sheet  manufacturing: 
grinding  in  primary  and  secondary 
friction  product  manufacturing,  carding 
and  spinning  in  dry  textile  processes; 
and  grinding  and  sanding  in  primary 
plastics  manufacturing. 

(v)  Particular  tools.  All  hand-operated 
and  power-operated  tools  with  would 
produce  or  release  fibers  of  asbestos, 
tremolite.  anthophyllite.  actinolite,  or  a 
combination  of  these  minerals  so  as  to 
expose  employees  to  levels  in  excess  of 
the  TWA  and/or  excursion  limit 
prescribed  in  paragraph  (c)  of  this 
section,  such  as.  but  not  limited  to  saws, 
scorers,  abrasive  wheels,  and  drills, 
shall  be  provided  with  local  exhaust 
ventilation  systems  which  comply  with 
paragraph  (n(1)(>v)  of  this  section. 

(vi)  Wet  methods.  Insofar  as 
practicable,  asbestos,  tremolite. 
anthophyllite.  or  actinolite.  shall  be 
handled,  mixed,  applied,  removed,  cut. 
scored,  or  otherwise  worked  in  a  wet 
state  sufficient  to  prevent  the  emission 
of  airborne  fibers  so  as  to  expose 
employees  to  levels  in  excess  of  the 
TWA  and/or  excursion  limit,  prescribed 
in  paragraph  (c)  of  this  section,  unless 
the  usefulness  of  the  product  would  be 
diminished  thereby. 


(viii)  Particular  products  and 
operations.  No  asbestos  cement,  mortar. 
coating,  grout,  plaster,  or  similar 
material  containing  asbestos.  tremoUte. 
anthophyllite.  or  actinolite  shall  be 
removed  from  bags,  cartons,  or  other 
containers  in  which  they  are  shipped, 
without  being  either  wetted,  or  enclosed. 
or  ventilated  so  as  to  prevent  effectively 
the  release  of  airborne  fibers  of 
asbestos,  iremotite.  anthophyllite. 
actinolite.  or  a  combination  of  these 
minerals  so  as  to  expose  employees  to 
levels  in  excess  of  the  TWA  and/or 
excursion  limit  prescribed  in  paragraph 
(c)  of  this  section. 

(2)'  '  * 

(i)  Where  the  TWA  and/or  excursion 
limit  Is  exceeded,  the  employer  shall 
establish  and  implement  a  written 
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program  to  reduce  employee  exposure  to 
or  below  the  TWA  and  to  or  below  the 
excursion  limit  by  means  of  engineering 
and  work  practice  controls  as  required 
by  paragraph  (0(1)  of  this  section,  and 
by  the  use  of  re8pirator>'  protection 
where  required  or  permitted  under  this 
section. 

(iv)  The  employer  shall  not  use 
employee  rotation  as  a  means  of 
compliance  with  the  TWA  and/or 
excursion  limit. 

(8)  •  '   ■ 

(1)'  '  ' 

(ill)  In  work  situations  where  feasible 
engineering  and  work  practice  controls 
are  not  yet  sufficient  to  reduce  exposure 
to  or  below  the  TWA  and/or  excursion 
limit:  and 

(h)  •  •  * 

[1)  Provision  and  use.  If  an  employee 
18  exposed  to  asbestos,  tremolite. 
anthophyllite.  actinolite,  or  a 
i  ombmation  of  these  minerals  above  the 
TWA  and/or  excursion  limit,  or  where 
the  poRSibihty  of  eye  irritation  exists, 
the  employer  shall  provide  at  no  cost  to 
the  employee  and  ensure  that  the 
employee  uses  appropriate  work 
clothing  and  equipment  such  as,  but  not 
limited  to:  •  *  • 

(3)  •   •  ' 

(iiil  Laundering  of  contaminated 
clothing  shall  be  done  so  as  to  prevent 
the  release  of  airborne  fibers  of 
asbestos,  tremolite.  anthophyllite.  and 
actinolite.  or  a  combination  of  these 
minerals  in  excess  of  the  permissible 
exposure  limits  prescribed  in  paragraph 
(c)  of  this  section. 

(iv)  Any  employer  who  gives 
contaminated  clothing  to  another  person 
for  laundering  shall  inform  such  person 
of  the  requirement  in  paragraph 
(hK3)(iM)  of  this  section  to  effectively 
prevent  the  release  of  airborne  fibers  of 
asbestos,  tremolite,  anthophyllite. 
actinolite.  or  a  combination  of  these 
minerals  in  excess  of  the  permissible 
exposure  limits. 

(i)  '  •  ' 
[1)  '  •  • 

(i)  The  employer  shall  provide  clean 

change  rooms  for  employees  who  work 
in  areas  where  their  airborne  exposure 
to  asbestos,  tremolite.  anthophyllite, 
actinolite.  or  a  combination  of  these 
minerals  is  above  the  TWA  and/or 
excursion  limit. 

,2j  .   .  . 

(i)  The  employer  shall  ensure  that 
employees  who  work  in  areas  where 
their  airborne  exposure  is  above  the 


T^'A  and/or  excursion  limit  shower  at 
the  end  of  the  work  shift 

(3)  •   •   • 

(i)  The  employer  shall  provide 
lunchroom  facilities  for  employees  who 
work  in  areas  where  their  airborne 
exposure  is  above  the  TWA  and/or 
excursion  limit. 

(iii)  The  employer  shall  ensure  that 
employees  who  work  in  areas  where 
their  airborne  exposure  is  above  the 
TWA  and/or  excursion  limit  wash  their 
hands  and  faces  prior  to  eating,  drinking 
or  smoking. 

0)  •  •  • 

(4)  •   *  ' 

(i)  Asbestos.  tremoUte,  anthophyllite. 
or  actinolite  fibers  have  been  modified 
by  a  bonding  agent,  coating,  binder,  or 
other  material  provided  that  the 
manufacturer  can  demonstrate  that 
during  any  reasonably  foreseeable  use, 
handling,  storage,  disposal,  processing. 
or  transportation,  no  airborne 
concentrations  of  fibers  of  asbestos, 
tremolite.  anthophyllite,  actinolite.  or  a 
combination  of  these  minerals  in  excess 
of  the  action  level  and/or  excursion 
Umil  will  be  released  or 

(5)  •   •  ' 

(i)  The  employer  shall  institute  a 
training  program  for  alt  employees  who 
are  exposed  to  airborne  concentrations 
of  asbestos,  tremolite.  anthophyllite. 
actinolite.  or  a  combination  of  these 
minerals  at  or  above  the  action  level 
and/or  excursion  limit  and  ensure  their 
participation  in  the  program. 

(1)  •  •  • 

(11*  •  ' 

(i)  The  employer  shall  institute  a 
medical  surveillance  program  for  all 
employees  who  are  or  will  be  exposed 
to  airborne  concentrations  of  asbestos, 
tremolite,  anthophyllite,  actinolite.  or  a 
combination  of  these  minerals  at  or 
above  the  action  level  and/or  excursion 
limit 

(4)  •   •   • 

(i)  The  employer  shall  provide,  or 
make  available,  a  termination  of 
employment  medical  examination  for 
any  employee  who  has  been  exposed  to 
airborne  concentrations  of  fibers  of 
asbestos,  tremolite.  anthophyllite. 
actinolite,  or  a  combination  of  these 
minerals  at  or  above  ihe  action  level 
and/or  excursion  limit 

(o)  •  •  ■ 


{!)  *  '  •  The  requirements  in  the 
amended  paragraphs  in  this  secbon 
which  pertain  only  to  or  are  triggered  by 
the  excursion  limit  shall  become 
effective  October  14. 1988. 

(3)  Start-up  dates  for  excursion  limit. 
Compliance  with  the  excursion  limit 
requirements  in  this  section  shall  be  as 
follows: 

(i)  Paragraphs  (c).  (d).  (e).  (g).  (h).  (j). 
(k).  [1).  (ml  of  this  section,  shall  be 
complied  with  by  December  13.  1988. 

(ii)  Paragraph  (f)  of  this  section,  shall 
be  complied  with  by  March  13. 1989. 

(iii)  Paragraph  (i)  of  this  section,  shall 
be  comphed  with  by  September  14. 1989. 

Part  1928  of  Title  29  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below. 

PART  1926— [AMENDED] 

1.  The  authonty  citation  for  Subpart  D 
of  29  CFR  Part  1926  continues  to  read  as 
follows: 

Autbority:  Sees.  4.  6,  8.  Occupational  Safety 
and  Health  Act  of  19^0  |29  U.S.C  653,  655, 
65").  Sec.  107  Contract  Work  Hours  and 
Safely  Standards  Act  (Construction  Safely 
Act). 40  U  SC  333.  and  Secretary  of  Labors 
Ordere  12-71  [36  FR  8754)  8-76  (41  FT*  £5059). 
or  9-83  (4e  FR  35736)  as  applicable  Sections 
1926.S5lc)  and  1926  58  aSsci  issued  under  29 
CFR  Part  1911. 

2.  In  S  1926.58  paragraphs  (c).  (e)(1). 

(e)(2).  in(l)('0.(f](l)(iii).(ni2}(ii). 
(r)(2)tinl,  lf)(4),  (g)(l)(i)  introductory  text. 
IgKDlii).  (8)13).  (hl(l)liii),  (il(l).  |i)(Z). 
(JKllliii).  the  first  sentence  of  (k)(l)(i). 
{kUajl^-iHA).  (k)(3){0,  (mHHii).  (n){1)(i). 
the  last  sentence  of  (ol(l)  and  (o)t2)  are 
revised  to  read  as  follows: 

§  1926.58    AsbMtos.  trwnollt*, 
anthofrfiylllte.  and  actinomt. 

(c)  Permissible  exposure  limits 
(PELS} — (1)  Time- weigh  ted  average 
limit  fTV^'A).  The  employer  shall  ensure 
that  no  employee  is  exposed  to  an 
airborne  concentration  of  asbestos, 
tremolite.  anthophyllite.  actinolite,  or  a 
combination  of  these  minerals  in  excess 
of  0.2  fiber  per  cubic  centimeter  of  air  as 
an  eight  (8)hour  time-weighted  average 
(TW'A)  as  determined  by  the  method 
prescribed  in  Appendix  A  of  this 
section,  or  by  an  equivalent  method. 

(2)  Excursion  limit.  The  employer 
shall  ensure  that  no  employee  is 
exposed  to  an  airborne  concentration  of 
asbestos  in  excess  of  1.0  fiber  per  cubic 
centimeter  of  air  (1  f  /  cc]  as  averaged 
over  a  sampling  penod  of  thirty  (30) 
minutes. 
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(e)  •  •  • 

(1]  Genera!.  The  employer  shall 
establish  a  res!ulated  area  m  work  areas 
where  airborne  concentrations  of 
asbestos,  tremolite.  anthophylhte. 
ac-tmolite.  or  a  combination  of  these 
minerals  exceed  or  car.  reasonably  be 
expected  to  exceed  the  TWA  and/or 
p\cur3ion  limit  prescribed  m  paragraph 
I''.]  of  this  section. 

!2)  Demarcotion.  The  regulated  area 
shall  be  demarcdted  in  any  manner  that 
minimizes  the  number  of  persons  within 
the  area  and  protects  persons  cjlside 
the  area  from  exposure  lo  airborne 
concentrations  of  asbestos,  tremolite, 
anthophyllite.  actinolite.  or  a 
combmalion  of  these  minerals  in  excess 
of  the  TW'A  and/or  excursion  hmit. 

fii)  Determinations  of  employee 
exposure  shall  be  made  from  breathing 
zone  air  samples  that  are  representative 
of  the  8-hour  TWA  and  SG-mmute  short- 
ifrm  exposures  of  each  emplovee. 

im}  Representative  fl-hour  TWA 
employee  exposure  shall  be  determined 
en  the  basis  of  one  or  more  samples 
representmj!  full-shift  exposure  for 
employees  m  each  work  area. 
Representative  30-mmute  shirt-term 
employee  exposures  shall  be  determined 
on  the  basis  of  one  or  more  samples 
representing  30-minute  exposures 
associated  with  operations  that  are  most 
likely  to  produce  exposures  above  the 
excursion  lim.it  for  employees  in  each 
work  area. 

f2)  •    ■    - 

(ii)  The  employer  may  demonstrate 
that  employee  exposures  are  below  that 
action  level  and/or  excursion  limit  by 
means  of  objective  data  demonstrating 
that  the  product  or  material  containing 
asbestos,  tremolite.  anthophyllite. 
actinohte,  or  a  combination  of  these 
minerals  cannot  release  airborne  fibers 
m  concentrations  exceeding  the  action 
level  and/or  excursion  limit  under  those 
work  conditions  having  the  greatest 
potential  for  releasing  asbestos. 
tremolite,  anthophyllite,  or  actinolite. 

(iii)  Where  the  employer  has 
monitored  each  asbestos,  tremolite, 
an'hophylhte,  or  actinolite  job  for  the 
TV/A,  and  where  he  has  monitored  after 
NUrch  14,  1P88.  for  the  excursion  limit. 
and  the  data  were  obtained  during  work 
operations  conducted  under  workplace 
conditions  closely  resembling  the 
processes,  type  of  material,  control 
methods,  work  practices,  and 
environmental  conditions  used  and 
prevailmg  in  the  employer's  current 
operations,  the  employer  may  rely  on 
such  earlier  monitoring  results  to  satisfy 


the  requirements  of  paragraph  (f)U)(i)  of 

this  section. 

(4)  Termination  of  monitoring.  If  the 
periodic  montoring  required  by 
paragraph  (f)(3)  of  this  section  reveals 
that  employee  exposures,  as  indicated 
by  statistically  reliable  measurement, 
are  below  the  action  level  and/or 
excursion  limit  the  employer  may 
discontinue  monitoring  for  those 
employees  whose  exposures  are 
represented  by  such  monitoring. 

(R)  "  * 

(i)  The  employer  shall  use  one  or  any 
combination  of  the  following  control 
metliods  to  achieve  compliance  with  the 
TWA  and/or  excursion  limit  prescribed 
by  paragraph  (c)  of  this  section:  '   '   * 

(ii)  Wherever  the  feasible  engineering 
and  v;ork  practice  controls  described 
above  are  not  sufficient  to  reduce 
employee  exposure  to  or  below  the 
TWA  and/or  excursion  limit  prescribed 
in  paragraph  (r).  of  this  section,  the 
employer  shall  use  them  to  reduce 
employee  exposure  to  the  lowest  levels 
attainable  by  these  controls  and  shall 
supplement  them  by  the  use  of 
respiratory  protection  that  complies 
with  the  requirements  of  paragraph  fh) 
of  this  section. 

(3)  Employee  rotation.  T^e  employer 
shall  not  use  employee  rotation  as  a 
means  of  compliance  with  the  TWA 
(ind/or  excursion  limit. 

ih)-  •  • 
(I)'-  • 

(iiij  In  work  situations  where  feasible 
engineering  and  work  practice  controls 
are  not  yet  sufficient  to  reduce  exposure 
to  or  below  the  TWA  and/or  excursion 
limit:  and 

(i)  *  *  ' 

(1)  General.  The  employer  shall 
provide  and  require  the  use  of  protective 
clothing,  such  as  coveralls  or  similar 
whole  body  clothing,  head  coverings, 
gloves,  and  foot  coverings  for  any 
employee  exposed  to  airborne 
concentrations  of  asbestos,  tremolite. 
anthophyllite.  actinolite  or  a 
combination  of  these  minerals  that 
exceed  the  T^A  and/or  excursion  limit 
prescribed  in  paragraph  (c)  of  this 
section. 

(2)  Laimdcrint: 

(i)  The  employer  shall  ensure  that 
laundering  of  contaminated  clothing  is 
done  as  to  prevent  the  release  of 
airborne  asbestos,  tremolite, 
anthophyllite.  actinolite.  or  a 
combination  of  these  minerals  in  excess 
of  the  TWA  and/or  excursion  limit 


prescribed  in  paragraph  (c)  of  this 
section. 

(ii)  Any  employer  who  gives 
contaminated  clothing  to  another  person 
for  laundering  shall  inform  such  persons 
of  the  requirement  in  parai?fHph  (i)(2)(i) 
of  this  section  to  effectively  prevent  the 
release  of  airborne  asbestos,  tremolite. 
anthophyllite.  actinolite.  or  a 
combination  of  these  minerals  in  excess 
of  the  TWA  and/or  excursion  limit 
prescribed  in  paragraph  (c)  of  this 
section. 

(1)  "  * 

(iiil  Whenever  food  or  beverages  are 
consumed  at  the  worksite  and 
employees  are  exposed  to  airborne 
concentrations  of  asbestos,  tremolite. 
anthophyllite,  actinolite,  or  a 
combination  of  these  minerals  m  excess 
of  the  TWA  and/or  excursion  limit,  the 
employer  shall  provide  lunch  areas  in 
which  the  airborne  concentrations  of 
asbestos,  tremolite,  anthophyllite. 
actinolite.  or  a  combination  of  these 
minerals  are  below  the  action  level  and/ 
or  excursion  limit. 

ID'  *  • 

(i)  Warning  signs  th.it  demarcate  the 
regulated  area  shall  be  provided  and 
displayed  at  each  location  where 
airborne  concentrations  of  asbestos, 
tremolite,  anthophyllite.  actinolite.  or  a 
combination  of  these  minerals  may  be  m 
excess  of  the  TWA  and/or  excursion 
limit  prescribed  in  paragraph  (c)  of  this 
section.  *  *  ' 

(2}  •  •   • 

(vi)*   *   • 

(A)  Asbestos,  tremolite.  anthophyllite. 
or  actinolite  fibers  have  been  modified 
by  a  bonding  agent,  coating,  binder,  or 
other  material,  provided  that  the 
manufacturer  can  demonstrate  that. 
during  any  reasonably  foreseeable  use, 
handling,  storage,  disposal,  processing, 
or  transportation,  no  airborne 
concentrations  of  asbestos,  tremolite, 
anthophyllite,  actinolite.  or  a 
combination  of  these  mineral  fibers  in 
excess  of  the  action  level  and/or 
excursion  limit  will  be  released,  or 

(3)  •    *    • 

(i)  The  employer  shall  institute  a 
training  program  for  all  employees 
exposed  tn  airborne  concentrations  of 
asbestos,  tremolite,  anthophylhte, 
actinolite,  or  a  combmalion  of  these 
minerals  in  excess  of  the  action  level 
and/or  excursion  hmit  and  shall  ensure 
their  participation  in  the  program. 
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(m)  •  '  * 
(1)  '  •  • 

(i)  The  employer  shall  institute  a 
medical  surveillance  program  for  all 
employees  engaged  in  work  involving 
levels  of  asbestos,  tremolite. 
anthophyllite,  actinolite.  or  a 
combination  of  these  minerals  at  or 
above  the  action  level  and/or  excursion 
limit  for  30  or  more  days  per  year,  or 
who  are  required  by  this  section  to  wear 
negative  pressure  respirators. 

(n) •  •  ' 

(1)  •  •  ' 

[i]  Where  the  employer  has  relied  on 
objective  data  that  demonstrates  that 
products  made  from  or  containing 
asbestos,  tremolite,  anthophyllite,  or 
actinolite  are  not  capable  of  releasing 


fibers  or  asbestos,  tremolite, 
anthophyllite,  or  actinolite  or  a 

combination  of  these  minerals,  in 
concentrations  at  or  above  the  action 
level  and/or  excursion  limit  under  the 
expected  conditions  of  processing,  use, 
or  handling  to  exempt  such  operations 
from  the  initial  monitoring  requirements 
under  paragraph  (0(2)  of  this  section, 
the  employer  shall  establish  and 
maintain  an  accurate  record  of  objective 
data  reasonably  relied  upon  in  support 
of  the  exemption. 

(0)  '  •  ' 

(1)  •  *  •  The  requirements  in  the 
amended  paragraphs  in  this  section 
which  pertain  only  to  or  are  triggered  by 
the  excursion  limit  shall  become 
effective  October  14. 198fl. 


(2)  Start-up  dates.  The  requirements  of 
paragraphs  (c)  through  (n)  of  this 
section,  including  the  engineering 
controls  specified  in  paragraph  [g)(l)  of 
this  section,  shall  be  complied  with  by 
January  16,  1987.  Compliance  with  the 
excursion  limit  requirements  in  this 
section  shall  be  as  follows: 

(i)  Paragraphs  (c).(d).(e).(n.  (hi.  (i), 
(k],  (1),  (m),  (n)  of  this  section,  shall  be 
complied  with  by  December  13. 1988. 

(ii)  Paragraph  (g)  of  this  section,  shall 
be  complied  with  by  March  13. 1989. 

(iii)  Paragraph  (i)  of  this  section  shall 
be  complied  with  by  September  14. 1989- 

IFR  Doc  88-20556  Filed  9-13-88:  8.45  ami 
BILLMIG  COOC  45ia'Z6-«l 


Wednesday 
September  14,  1988 


Part  IV 


Department  of  the 
Interior 

Minerals  Management  Service 

Proposed  1991  Lease  Sale  in  ttie 
Beaufort  Sea;  Lease  Sale  124;  Call  for 
Information  and  Nominations  and  Intent 
To  Prepare  an  Environmental  Impact 
Statement;  Notice 


BEST  COPY  AVAILABLE 


ill2=Be 


UmB)  STATES 

•OF  THE  wrsracR 

KUffiKUS  HMIKSSm'  SERVICE 

Prtjpcsed  1991  Lease  Sale  in  the 

Beauf  cx^  Sea 

Lease  Sale  124 

Call  for  Infomatlcai  and  NcMlnations 

and 

Notice  of  Intent  to  Prefare  an  Enviromesntal  Inpact  Stdt«Dent 

nu.  FOR  mpcoKncn  utp  wjgmatioks 

of  cai: 

The  purpoee  of  the  C^l   for  Infonwticr  and  Naniinations   (Call)    is  to  (gather 
infGraation  for  outer  Continental  shelf   iocs)   Lease  Sale  124.     TTiis  sale, 
located  in  the  Beaufort  Sea  Planninq  Ar»a,    is  tentatively  scheduled  for 
Fafaxuary  1991.      Information  and  noninaticns  en  oil  and  gas  leasing,   escplora- 
ticn,  and  develc|»cnt  and  ptrodiicticn  witiim  the  Beaufort  Sea  are  sought  frxi 
all  IntarflBtad  parties.     Itiis  Initial   infornaticn-gatj^ering  step  is  unxDrtart 
for  ensuring  that  all  interests  and  cxnoerre  are  ccnrurucated  tio  the 
OepartaEnt  of  the  Interior  {DOI)    for  future  decisions  ui  the  leasing  pipcess 
pursuant  to  the  OCS  Mnto  Act,   as  amended   (43  U.S.C.    1331-USft;  ,    and  r^qulatiors 
at  30  ere  256.     This  call  does  not  indicate  a  prelimiary  decision  to  lease  in 
the  aiBa  described  below. 


The  area  of  C^ll    is  located  offshore  the  State  of  Alaska  in  the  Beaufort  Sea 
and  the  Arctic  Coean.     The  ari^  available  for  ncconations  and  ocranents  ocnsists 
of  j^jproxuMtely  9,5iOO  ^Jhole  and  partial  blocks    (about  52  millicn  acres)   as 
outlined  on  the  map  whic*i  appears  at  the  end  of  this  Call.     The  map  irjclLKks  an 
outline  of  the  Kinerals  Hanacjement  Service's   (WE's)    interpretation  of  the  are*i 
of  hydrocarbor  potent  lal .      Respondents  say  natorBte  and  are  asked  to  ocmnGnt  or 
any  acreage  wit,*-.in  the  entire  'Jiall   area.     A  lair^er  scale  map  of  the  Beaufort 
Sea  Planning  Area    (hereinafter  referred  to  as  the  Call  map)    s^wwIng  boundaries 
of  the  Call  area  en  a  blotik-Dy-bioc*;  basis  and  a  coi^lete  list  of  official 
Protracticn  Diaqr^gjTs   (OPC's,    Are  available  frtm  the  Hecoris  fVirvwer,  Alaska  nf^; 
Reqicn,   Minerals  Manacfenent  Servioe,    949  East  36th  Avenue,    Roan  502.   Arxiiorage, 
Alaska   99'>08-43C2,    telephcne    (907)    261-4621.      The  OiVa  may  be  purc*iased   frcm 
the  Records  Maraqer   for  S2.00  each. 

The  hiqtiliqhtad  area  shour.  en  the  cap  at  the  end  of  this  Call  and  en  the  Call 
map  was  rec^jestad  to  be  deferred  by  the  State  of  Alaska  during  preparation  of 
the  S-Vear  DCS   "li    and  i:;as   Leaainq  Praqrani   for  Mid-19e7  T^xough  Mid-i992.      The 
deferral  was  ncrt  adopted  in  the  5— ^^ear  pracjraai;   however,    the  area  has  been 
highlighted  for  special  presale  ocnsideraticn  and  analysis  as  a  potential 
deferral   alterrat  .'/e    ir.   tne  EItv ircnaentai    lapact   3t^taneffit    fEIS;    seeping 
process,      y^epuig  this  area  under  consideraticn  for  leasing  will  permit  J^KS  to 


further  study  it  in  the  process  of  aralysis  and  ocnsultaticn.  The  acrei»^ 
finally  offered  for  sale  will  be  detennined  only  after  extensive  consultation 
with  Federal  Agencies,  State  and  local  gCT/erments,  and  the  potentially 
affected  piAilic,  and  after  careful  review  of  envlrcmental  analyses  oonijctjed 
in  those  eireas  whicti  raay  lead  to  disoDvery  of  new  oil  and  gas  reserves.  This 
is  consistent  %ri.th  the  coimitinent  node  by  DOI  in  the  July  1987  5-year  OCS  Oil 
and  Gas  Leasing  Program. 

Instnxrtions  on  Call 

Respondents  are  requested  to  naminate  bloc)cs  within  the  call  area  that  they 
would  li>ce  included  in  OCS  Lease  Sale  124.    itctalnatior^  tnost  be  depicted  on 
the  larger  scale  call  nap  by  outlining  the  area(s)  of  interest  along  block 
lines.     Respcrdents  nay  also  sulnut  a  list  of  whole  and  partial  blocks  noainat/si 
(by  OTD  designations)  to  facilitate  oorrect  interpnetaticn  of  their  ncininations 
on  the  C^l  map.     Although  the  identities  of  those  sutciitting  nciainatians 
beocne  a  matter  of  public  record,   the  individual  ncmiraticns  are  proprieteiry 
infomation. 

Respondents  aire  also  asked  to  rank  areas  ncndnated  according  to  priority 
of  their  interest  (e.g.,  priority  1   (high),   2  (mediuni) ,  or  3  (low)).     Areas 
ncmiTBtad  that  do  not  indicate  priorities  will  be  considered  priority  3. 
ftespcndents  are  encxiuraged  to  be  ^secific  in  indicating  areas  or  blocks  by 
priority,   because  blanket  priorities  en  lar^e  areas  are  not  useful  in  the 
analysis  of  industry  interest. 

The  telephone  nunfcer  and  naae  of  a  person  to  ocntact  in  the  respondent's 
organization  for  atHiticrel  inforsation  should  be  included  In  the  response. 

Cements  are  sought  froa  all   interested  parties  about  particular  geologic, 
enviparm^ital,  biological,  arxiiweological ,   or  socioeaananic  conditions, 
conflicts,  or  other  inforaation  that  might  bear  \spar\  potential   laastnq  and 
develcpnient  in  the  Call  area.     Ccrinents  also  are  sought  on  potential  ccnflicts 
t.'-^at  Bay  result  frcm  the  proposed  sale  and  future  OCS  oil  and  gas  activities 
wi*h  apprcTVGd  local  coastal  managesnent  plans  (CMP's) .      If  possible,   these 
cnrriRnts  should  identify  specific  <yip  policies  of  concern,    the  nature  of  the 
ccnflicts  lorese^i,   and  steps  that  MfC  cculd  take  to  avoid  or  aitigate  the 
potential  conflicts.     Cnonents  inay  be  in  terns  of  either  broad  areas  or 
restricted  to  pirticular  blocks  of  concern.     These  suinitting  cciiinents  are 
requGsted  to  list  block  numbers  or  outline  the  subject  area  on  the  large-scale 

Oi^ll    BWp. 

NcxiirHticne  and  crxinents  mist  be  received  no  later  than  45  days  following 
publication  of  this  document  in  the  Federal  Regigte];'  in  envelopes  labeled 
"tidr-inations  for  Proposed  Beaufort  Sea  Lease  Sale  124,"  or  "Ccmaents  en  the 
Call    for  Infonrtiticn  and  Ncmuvitians  for  Proposed  Beaufort  Sea  Lease  Sale  124," 
as  appropriate.     The  original  call  laap  with  indications  of  interest  and,''or 
cxiiinerrts  inist  be  suiititted  to  the  Regior^l  Supervisor,    leasing  and  &Tviron[Tient, 
Alaska  DCS  Region,   at  the  address  stated  under  Description  of  Area.     Copies  of 
the  call  map  showing  indications  of  interest  anl  any  connents  are  to  be  sent  to 
the  CJiief ,   Offshore  Leasing  Managesnent  Division,  Departanent  of  the  Interior, 


c 


Minerals  Managenent  Servioe,  Rxai  4230,  18th  and  C  Streets.  NW.,  UaShington, 
D.C.      20240. 

Use  of  Irifortaaticfi  frtM  Call 

Infonaticn  sutndtbed  in  response  to  this  Call  will  be  used  for  several 
purpcees.     First,   respcnses  will  be  used  to  focus  the  analysis  in  the  rerainder 
of  the  sale  process  en  areas  of  hydrrxarbon  potential    for  oil  and  gas 
develcpient.     Second,   cannents  on  possible  enviraranental  effects  and  potential 
use  conflicts  will  be  used  in  the  analysis  of  ervircnnantal  oonditione  in  and 
near  the  Gall  tirea.     "mis  infarmatior  will  be  used  to  make  a  preliminary 
determination  of  the  potential  advantages  and  disadvantages  of  oil  and  gas 
ejtploraticn  and  developnent  to  the  region  ani  the  Naticn.     A  third  purpose  for 
this  Call   is  to  use  the  cmnEnts  tn  initiate  the  soaping  process  for  the  EIS 
and  analyze  alterTHtives  to  the  proposed  action.     1^  Notice  of  Intent  to 
Prepare  an  EIS,   including  a  descrifrtiicn  of  the  seeping  pnxiess,    is  located 
later  in  this  document.      Fourth,  ocranents  may  be  used  in  develcping  lease  terms 
ard  conditions  to  ensure  safe  offshore  operations.      Fifth,   cxxments  may  be  used 
to  evaluate  potential  conflicts  between  the  Coastal  Managemtait  Pnxjiam  and 
offdfore  Oil  iind  gais  activities. 

&ci;.tinq  InfonMtion 

An  extensive  ertviromental  as  well  as  socioecGnaiuc  studies  program  has  been 
untlervay  in  this  area  sinoe  1975.     The  emphasis,   including  contiiuiing  studies, 
has  been  on  geologic  mapping,  cnviromiental  characterization  of  biologically 
sensitive  habitats,   endangered  vtiales  and  marine  nairrals,  physical  oceanography, 
ocein-circulation  modelijig,  and  ecological  effects  of  oil  and  gas  activities. 
A  oxplete  listing  of  available  study  reports  and  information  for  ordering 
copies  iwy  be  ciatained  fnan  the  Records  Manager.    Alaska  OCS  Region,   at  the 
address  stated  under  Description  of  Area.     TYie  reports  nay  also  be  ordered 
directly  frcm  the  U.S.  Department  of  OoBinerce,  National  Technical  Informaticn 
Service,   5285  Bart  Royal  Road,   Springfield,   Virginia     22161,   or  by  telephone  at 
(703)    437-46W. 

In  aJditioii,  a  program  statis  report  for  continiijig  s*  jlies  in  this  area  may  be 
ctALainai  from  the  Qiief.   Eiwiromi'ntal  Studies  Section,  Alaska  OCS  Region,  at 
the  address  stated  under  Description  of  Area  or' by  telephone  at  (907)   261-4G20. 

Simriary  fteports  ani  Indices  and  technical  and  geolojic  reports  are  available 
for  review  at  the  »C  Alaska  OCS  Reqicn  (see  address  under  :)escripticn  of 
Area) .     Oapies  of  the  Alaska  OCS  Regional  Sunitary  Reports  may  also  tae  obtained 
fron  the  OCS  Inloraaticn  Program,  office  of  Offshore  Information  and 
PL^Ucations,  Minerals  Management  Service,    1951  Kidwell  Drive,   Suite  601, 
Vi^ma,   Virginia     22180.  or  by  calling   (703)    285-2783. 

Tentative  yiticd^e 

FiDal  'lelineation  of  the  area  for  possible  leasing  will  be  nade  at  a  later  date 
in  'jotpliance  with  applicable  laws  including  all   requirements  of  the  Natiored 
Err/iroraiental   Polic-/  Act  of   l^'.g   (42  U.S.C.   4231  gt  ^--g.),  and  the  OCS  Lands 
Act,  as  amended,  anJ  with  ebtab'ished  departmental  procf^iurbs. 


Ttentative  milestones  that  will  precede  this  sale,   prcposed  for  Fetoruary  1991, 


Oonoents  Due  on  the  Call 
Scoping  Ccxonents  Due 
Area  Identification 
Draft  EIS  E\iblished 

Hearings  an  Draft  EIS  Held 

FL^al  EIS  Published 

Availability  of  Proposed  Notice  of 
Sale  Published 

Governor's  Ccraments  Due  on 
Proposed  Notice 

Final  Notice  of  sale  Pii-lished 

Sale 


October  1988 
October  1988 
Decanber  1988 
January  1990 
February  1990 
August  1990 

Septenber  1990 

NovcBter  1990 
January  1991 

February  19S1 


NOTICE  OS  HrrSfT  to  prepare  ^  EWIHJrwafCAL  IWPACT  gTATBgJTr 
Purpose  of  Notice  of  Intent 

Mirsuant  to  the  regulations   (40  CFR  1501.7)    ijiplanenting  the  procedural 
provision  of  the  National  Envircrroentai  Policy  Act  of  1969  (42  U.S.C. 
4321  et  SS3-).   as  amsnied,   WS  is  einnouncing  its  intent  to  prepare  an  EIS 
regarding  the  oil  arxJ  gas  leasing  proposal  kncs^n  as  Sale  124  in  the  Beaufort 
Sea  off  Alaska.     The  Notioe  of  Intent  also  serves  to  annoanoe  the  scoping 
process  that  will  be  followed  for  this  EIS.     -mrTwghout  t'*^  .coping  praoecs. 
Federal.   State,   and  local  governments  and  other  interested  parties  aid  WIS  in 
deteniuniii3  the  sigr.if icarx  issues  and  alternatives  to  be  analyzed  in  the  EIS. 

TTie  EIS  analysis  will  focus  on  the  potential  environmental  effects  of  leasing, 
exploration,   arel  develcpient  of  the  blocks  included  in  the  area  defined  in  the 
Area  Identification  procaiure  as  the  proposed  area  of  the  Federal  action. 
Alternatives  to  the  proposal  that  iroy  be  considered  are  to  delay  the  sale, 
cancel  the  sale,  or  nodify  the  sale. 

Instructions  on  Notioe  of  Inte-nt 

Federal,   State,   arei  local  governments  and  other  interested  parties  are 
requested  to  send  their  written  oorments  on  the  sctpe  of  the  EIS,   significant 
issues  that  should  be  adiressed,   ani  alternatives  that  should  or  ormsidered  tc 


the  Regicnal  Supervisor,   leasing  and  EiTvircnnent,  Alaska  OCS  Region,   at  the 
address  stated  under  Description  of  Area  above.     Cannents  should  be  enclosed  in 
an  envelope  leibeled  "Carments  en  the  Notice  of  Intent  to  Prepare  an  ELS  cti  the 
proposed  Beaufort  Sea  Lease  Sale  124."     Ccmnents  are  due  no  later  than  45  days 
frcn  piislicaticn  of  this  Notice.     Also,   scapivq  meetings  will  be  held  in 
aHsrcprlatfi  locations  for  the  purpose  of  ofciaining  additicnal  ccnneaTts  and 
infonnaticn  regarding  the  soc^3g  of  the  EIS.     The  times  and  locations  of  these 
scoping  meetings  will  be  announced  at  a  future  date  in  the  Fedej-^  Register  cind 
by  press  release. 


CO 
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J^HT/ed: 


Acting/]  Director,  Minerals  IfaHSgement  Service 
Thomas  Gerntiofer 


\l 

'I 

t 


BEAUFORT    SEA 

S4LE    124     FEBBUIOV    1891 
CALL  FOR  INFORMATION  AND  NOMINATIONS 


Wednesday 
September  14,  1988 


Part  V 


Department  of 
Agriculture 

Farmers  Home  AdministratJon 

7  CFR  Parts  1809,  et  al. 
Certain  Provisions  of  the  Agriculturai 
Credit  Act  of  1987  and  Additional 
Amendments  of  Portions  of  Farmer 
Program  Reguiations;  Interim  Rule  wrtti 
Request  for  Comments 
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DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

7  CFR  Parts  1809.  1902,  1910.  1924, 
1941.  1943.  1944.  1945,  1951,  1955. 
1962,  1965 

Certain  Provisions  of  the  Agricultural 
Credit  Act  of  1987  and  Additional 
Amendments  of  Portions  of  Farmer 
Program  Regulations 

agency:  Farmers  Home  Administration. 

I'SDA. 

ACnoN:  Interim  rule  with  request  for 

comments. 

summary:  The  Farmers  Home 
Administration  [FmHA)  published  a 
proposed  mie  on  May  23,  198a  in  the 
Federal  Register  |53  FR  18.192-18523]  for 
c;)mmen!9  Af:er  consideration  of  the 
comments  FmHA  amends  its  regulations 
to  conform  to  the  followmg  provisions  of 
the  Agricultural  Credit  Act  of  1987  (Pub. 
L  100-233):  Section  503— Participation 
of  Federal  Agencies;  Section  512 — 
Waiver  of  Mediation  Rights  by  FmHA 
Borrowers,  Section  602— Defmitions; 
Section  603— Sf,'cunty  for  FmHA  Real 
Estate  Loans,  Section  604 — Additional 
Collateral:  Section  60.'>— Notice  of  Loan 
Service  Programs;  Section  606 — Planting 
and  F^roduction  History  Guidelines, 
Section  610 — Disposition  and  Leasing  of 
Farmland.  Section  611— Income  Release; 
Section  612 — Conservation  Easements; 
Section  614 — Homestead  Protection; 
Section  615— Debt  Restructunng  and 
Loan  Servicing:  Section  816 — Transfer  of 
Inventory  Lands.  Section  617— Target 
Participation  Rates;  Section  618— 
Expedited  Clearing  of  Title  to  Inventory 
Property;  Section  620— Lease  of  Certain 
Acquired  Property;  and  Section  623 — 
Farm  Ownership  Outreach  Program  to 
Socially  Disadvantaged  Individuals 
This  interim  final  also  includes  the 
fotiowmg  amendments.  (1]  Provide  for 
Farm  Ownership  loans  and  leasehold 
interests  in  Hawaii.  (2)  remove  obsolete 
and  unfunded  recreation  loan  program 
regulations;  (3)  add  more  guidance  on 
what  is  a  nonfarm  enterprise;  (4)  require 
financial  information  from  all  members 
of  an  entity  and  delete  the  reference  to 
principal  members,  (5]  protect  historic 
sites  and  correct  health  or  safety 
problems.  (6)  clanfy  the  use  of  the  word 
character  (7)  require  that  balloon 
payTnents  be  adequately  secured  by 
hard  secunty  other  than  just  a  crop  hen; 
(8)  remove  the  regulations  for  the 
restrictions  on  using  operating  loan 
funds  for  the  production  of  surplus 
agricultural  commodities;  (9)  define  a 
feasible  Farm  and  Home  Plan  and 
provide  guidance  for  determining  family 


living  expenses;  (10)  require  each  State 
to  issue  annually  unit  prices  for  Farm 
commodities:  (11)  consider  a  husband 
and  wife  as  a  joint  operation  when  they 
both  sign  the  application:  and.  (12J  make 
other  necessary  clarifications  and 
editorial  changes.  This  action  Is  being 
taken  to:  implement  certain  provisions 
of  the  Agricultural  Credit  Act  of  1987. 
strengthen,  clanfy  and  correct  noted 
weaknesses  in  existing  regulations;  and 
remove  regulations  for  obsolete  and 
unfunded  loan  programs.  The  intended 
effect  18  to:  (1)  Facilitate  keeping 
borrowers  on  the  Farm  or  ranch  to  the 
maximum  extent  possible:  (2)  respond  to 
rural  Farm  problems  throughout  the 
Nation;  (3)  to  minimize  losses  under 
farmer  program  loans:  (4)  reduce  the 
Government's  cost  of  maintaining 
regulations  for  obsolete  and  unfunded 
Farm  loan  programs;  (5)  reduce 
inconsistencies  in  interpretation  of  the 
regulations;  and,  (6|  provide  more 
guidance  to  the  FmHA  field  staff. 
DATES:  Interim  rule  effective  October  14. 
1968.  Comments  must  be  submitted  on 
or  before  November  14.  1988. 
ADDRESSES:  Submit  written  comments, 
m  duplicate,  to  the  Office  of  the  Chief. 
Directives  Management  Branch,  Farmers 
Home  Administration,  USDA.  Room 
6348.  South  Agriculture  Building.  14lh 
and  Independence  Avenue  SW.. 
Washington.  DC  20250.  The  Interim 
Regulatory  Impact  Analysis  Statement 
[IRIA]  and  all  wntten  comments  will  be 
available  for  public  inspection  during 
regular  working  hours  at  the  above 
address. 

rOR  FURTHER  INFORMATION  CONTACT: 
Glenn  ].  Hertzler.  Ir..  Assistant 
Administrator.  Farmer  Program.  Farmers 
Home  Administration.  USDA.  Room 
5019.  Washington.  DC  20250.  Telephone: 
[202)447-J67l 
SUPPf^MENTARY  INFORMATION: 

Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
Implements  Executive  Order  12291.  and 
has  been  determined  to  be  major 
because  it  will  result  in  an  annual  effect 
on  the  economy  of  Si 00  miUion  or  more. 

Memorandum  of  Law 

1  have  reviewed  the  regulations  which 
the  Farmers  Home  Administration 
(FmHA)  IS  publishing  as  interim  final 
rules  to  implement  titles  5  and  6  of  the 
Agricultural  Credit  Act  of  1987.  Pub.  L 
100-233.  101  Stat.  1662  el  seq.  I  find  that 
these  regulations  comply  with  that 
statute  and  that  FmHA  has  the  authority 
to  propose  such  regulations  pursuant  to 
that  Act  and  to  section  399  of  the 


Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1989). 
Christopber  Hicks, 

Cent'ral  Counsel. 

Summary  of  IRIA 

The  USDA  has  developed  a 
Preliminary  Regulatory  Impact  Analysis 
(PRIA)  due  to  the  effect  the  Agricultural 
Credit  Act  of  1987  will  have  on  the 
economy.  There  are  a  number  of 
requirements  in  the  Act,  however  the 
most  significant  requirements  are  the 
loan  restructuring  with  debt  write-down 
provisions  and  the  provisions  for  a 
secondary  market.  The  secondary 
market  provisions  will  be  covered  in  a 
separate  document.  The  PRIA  for  this 
document  was  summarized  in  the 
proposed  rule  published  on  May  23.  1988 
[53  FR  18392). 

The  analysis  showed  that  of  about 
118.000  borrowers  delinquent  in  early 
1968,  about  37,000  borrowers  were 
considered  able  to  resolve  delinquency 
through  normal  servicing  actions, 
including  subordination,  rescheduling 
and  deferral. 

Of  the  remaining  61,000  borrowers 
eligible  for  consideration  of 
restructuring  with  writedown  of  debt, 
about  16,000  were  estimated  to  be  able 
to  show  repayment  on  remaining  debt 
and  qualify  for  the  wnte-dowm.  An 
estimated  54,000  were  estimated  to  be 
unable  to  show  repayment  ability  and 
would  be  rejected  for  write-down.  The 
remaining  11,000  delinquent  borrowers 
were  estimated  ineligible  for  write- 
downs since  their  debt  was  less  than  the 
recovery  value  from  liquidation. 

The  study  estimated  losses  for  FmHA 
to  total  S2.7  billion  for  borrowers  able  to 
cashflow  and  qualify  for  the  write-down 
and  S6.7  billion  for  borrowers  unable  to 
show  repayment  ability  and  rejected  for 
restructuring  with  wnle-down.  These 
losses  could  be  reduced  by  an  estimated 
$1  billion  through  recapture  provisions. 

FmHA  has  already  incurred 
significant  loan  losses  due  to 
deterioration  in  collateral  and  lien 
position  that  have  already  been 
incurred.  Losses  due  to  liquidation  costs 
will  be  included  in  the  write-down  for 
borrowers  who  qualify  for  restructuring 
or  add  to  loan  losses  on  foreclosures. 
The  study  concluded  that  to  a  large 
extent  the  estimated  losses  associated 
with  debt  restructuring  are  unavoidable 

These  estimates  are  subject  to  a  wide 
range  of  variables  affecting  the  number 
of  delinquent  borrowers  who  qualify  for 
write-down  and  the  extent  of  the  write- 
down. For  example,  liquidation  costs 
included  m  the  wnte-down  will  vary 
with  the  average  time  property  is  held  in 
inventory.  For  states  with  slow-moving 
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inventory  the  estimated  liquidation 
costs,  and  the  amount  of  write-down, 
will  be  greater  than  states  with  shori 
turn  around  for  inventory  property,  The 
extent  of  the  drought  will  also  impact 
the  number  of  delinquent  borrowers, 
future  prices,  and  repayment  prospects 

Despite  these  uncertainties,  the 
estimates  conlamed  m  the  F^eliminary 
Impact  Analysis  are  considered  to  be 
^Litistantially  indicative  of  the  number  of 
borrowers  qualifying  for  the  write-down 
cind  associated  costs  of  debt 
restructuring  under  the  preliminary 
n-sulations  are  revised  for  interim  final 
publication.  Changes  in  the  interim  final 
regulations  are  likely  to  affect  servicing 
and  property  management  procedures 
more  than  the  extent  of  debt  adjustment 
under  the  rpsti-ucturmg  provisions.  For 
example,  the  interim  final  regulations 
liHve  been  revised  to  facihlate 
assistance  to  borrowers  rejected  for 
restructuring.  Greater  use  of  lease-back 
and  buy-back  provisions  are  expected 
through  simultaneous  credit  sales  of 
both  real  estate  and  chattel.  These  and 
other  impacts  are  considered  in  an 
addendum  to  the  revised  impact 
analysis. 

Since  these  provisions  are  required  by 
the  Act  other  alternatives  were  not 
considered. 

Programs  Affected 

These  changes  affect  the  following 
FmHA  programs  as  hsted  in  the  catalog 
of  Federal  Domestic  Assistance; 
10  404 — Emergency  Loans 
10.406 — Farm  Operating  Loans 
10.407 — Farm  Ownership  Loans 
10.410 — Low  Income  Housing  Loans 

(Section  502  Rural  Housing  Loans) 
10.416— Soil  and  Water  Loans 

Inlergovenuneotal  Ccmsultation 

1  For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice  7  CFR  3015, 
Subpart  V  (48  FR  29115.  June  24. 1983) 
and  FmHA  Instniction  1940-|. 
■■Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities"  (December  23. 1983), 
Emergency  Loans,  Farm  Operating 
Loans,  and  Farm  Ownership  Loans  are 
excluded  with  the  exception  of  nonfarm 
unlerprise  activity  from  the  scope  of 
Executive  Order  12372  which  requires 
Intergovernmental  consultation  with 
State  and  local  officials. 

2.  The  Soil  and  Water  Loans  Programs 
18  subject  to  the  provisions  of  Executive 
Order  12372  and  FmHA  instruction 
1940-). 

Environraental  Impact  Statameol 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G.  "Environraental  Program  "  It 


is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  maior 
Federal  actioc  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  (Pub. 
L.  91-190).  an  Environmental  Impact 
Statement  is  not  required. 

Background 

The  Agricultural  Credit  Act  of  1987 
(Pub.  L  100-233)  requires  a  number  of 
changes  in  the  Fanners  Home 
Administration  (FmHA)  regulations  and 
how  we  will  continue  to  do  business 
with  our  Farm  borrowers.  Due  to  the 
great  number  of  changes  and  to  expedite 
the  implementation  of  the  "Act."  we  are 
publishing  the  revisions  in  FmHA 
regulations  in  several  separate 
issuances.  They  are  as  follows: 

7.  Section  607 — County  Committees 

Allows  one  member  of  the  County 
Committee  to  be  an  FmHA  Farmer 
Program  borrower  and  removes  the 
requirement  that  a  member  must  derive 
the  principal  part  of  income  from 
fanning. 

This  was  Implemented  March  24, 1988. 

2.  Section  OOS— Administrative  Appeals 

Requires  FmHA  to  set  up  a  separate 
independent  nationwide  appeals  system 
for  ail  FmHA  borrowers.  This  was 
implemented  July  12, 198a 

3.  A  Portion  of  Section  611 — Income 
Release 

Provides  for  the  release  of  up  to 
$18,000  of  normal  income  secunty  for 

family  bvuig  and  Farm  operating 
expenses  to  borrowers  that  have  been 
accelerated  but  not  foreclosed. 

The  FmHA  field  offices  were  notified 
on  February  2, 1968,  to  implement  this 
provision  immediately. 

4.  Section  613— Interest  Rate  Reduction 
Program:  Demonstration  Project  for 
Purchase  of  System  Land 

Provides  for  an  FmHA  guarantee  of  up 
to  95  percent  of  the  loan  if  there  is  an 
interest  rate  reduction  For  the  loan  for 
Farm  Credit  Administration  (FCA) 
inventory  property  when  the  Farm 
Credit  Administration  District  has 
received  financial  assistance  from  the 
Farm  Credit  System  Assistance  Board- 

FmHA  and  FCA  signed  a 
Memorandum  of  Understanding  for  this 
on  March  3. 1988. 

5.  Section  619~Paymer>t  of  Losses  on 
Guaranteed  Loans 

Provides  for  FmHA  to  pay  a  lender 
estimated  losses  either  through  debt 
write-down  or  reorganization  through 
bankruptcy  for  FmHA  guaranteed  loans 


6.  Section  TJl — Improvement  of 
Secondary  Market  Operations  for  Loans 
Guaranteed  by  the  Farmers  Home 

Admmistration 

Provides  llie  pooling  of  notes  for 
issuing  pooling  certificates  for  sale  on 
the  secondary  maii.et. 

Section  803— Sale  of  Rural  Development 

Notes 

Allows  the  borrower  who  signed  a 
note  the  opportunity  to  purchase  the 
note  before  the  note  is  offered  lor  sale. 
This  is  for  community  programs.  It  was 
implemented  on  March  14. 1988. 

7.  Title  V— State  Mediation  Programs 

Subtitle  A—Matching  Grants  for  Slate 
Mediation  Programs 

Section  501 — QuaUficatior.s. 
Establishes  the  procedures  and 
requirements  for  FmHA  to  certify  a 
State  for  a  State  mediation  program. 

Section  502 — Matching  Grants  to 
States.  Establishes  the  procedures  for 
receiving  grants  from  FmHA  for  State 
mediation  programs. 

There  are  a  number  of  sections  of  the 
Agricultural  Credit  Act  of  1987  ("Acf") 
that  are  very  important  to  Fml^  Farm 
borrowers.  The  Art  requires  their 
implementation.  It  will  allow  many  Farm 
borrowers  to  continue  to  Farm  and  will, 
at  the  same  time,  assist  in  minimizing 
losses  to  the  iliovemment. 

Since  most  of  these  sections  of  the  Act 
are  interrelated,  they  are  combined  into 
one  separate  issuance  of  regulations. 
Some  of  the  sections  require  only  minor 
changes  in  the  regulations  while  others 
are  major  changes  The  debt  write-down 
provisions  involve  major  additions  to 
the  regulations. 

8.  These  Interim  Rules 

Proposed  rtiles  were  published  in  the 
Federal  Register  153  FR  18392]  on  May 

23,  1968.  with  a  30  day  comment  period. 
In  view  of  the  short  statutory 
requirement  for  implementing  these 
sections  of  Pub.  L.  100-233.  only  a  30  day 
comment  period  was  allowed.  We 
believe  that  the  short  implementation 
period  required  by  the  Act  shows  that 
Congress  intended  for  the  claimants  to 
benefit  from  them  quickly  after 
considering  public  comments.  Any 
further  delay  in  implementing  these 
regulations  would  be  thwarting 
Congressional  inlenl.  Therefore,  we  are 
publishing  them  as  an  interim  rule  with 
a  further  comment  period 

Discussion  of  the  Revisions  and  the 
Comments  Received 

In  response  to  the  proposed  rule,  247 
respondents  commented  in  writing  by 
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the  close  of  business  on  June  24. 198fl 
The  deadline  for  receiving  written 
comments  was  June  22. 1988.  Many  of 
the  respondents'  letters  contained 
comments  on  a  number  of  the  sections 
of  the  proposed  rule.  Comments  were 
received  from  individuals.  FmHA 
employees,  mterest  groups.  United 
States  Congressmen,  and  Stale 
government  officials.  Many  of  the 
comments  were  copies  of  very  similar 
letters  A  number  of  the  respondents 
mdicated  that  they  endorsed  or 
concurred  with  the  116  pages  of 
comments  with  attachments  from  the 
Farmers  Legal  Action  Group.  St.  Paul. 
Minnesota, 

Several  of  the  respondents  requested 
that  some  of  the  provisions  of  the 
regulations  be  published  again  as  a 
proposed  rule  with  a  comment  period 
However,  since  most  of  the  sections  of 
the  Act  are  interrelated,  it  would  be 
very  difficult  and  time-consuming  to 
separate  the  regulations  to  publish  part 
of  them  as  a  final  rule.  Also,  many  areas 
of  the  country  are  suffering  from  a 
severe  drought.  Many  farmers  are  in 
immediate  need  of  the  benefits  of  this 
Act.  Several  Congressmen  have 
recommended  that  FmHA  publish  these 
regulations  as  an  interim  rule  with  a 
comment  period  to  expedite  the 
implementation  of  the  Act. 

It  is  our  opinion  that,  due  to  the 
drought,  many  fanners  are  in  urgent 
need  immediately  of  the  benefits  of  this 
Act  and  that  after  consideration  of  all 
the  constructive  comments  received  for 
the  proposed  rule,  the  revisions  to  the 
proposed  rule  pro\'ide  workable 
regulations  that  will  be  of  immediate 
assistance  to  many  farmers  and  will 
help  in  mmimizing  losses  to  the 
Government.  Major  changes  tn 
regulations  such  as  these  almost  always 
have  to  be  fine-tuned  by  additional 
revisions  after  they  are  implemented. 
Therefore,  the  proposed  rule  with 
revisions  is  issued  as  an  interim  rule 
with  a  60  day  comment  period. 

Comments  are  discussed  as  "A. 
Summary  of  General  Comments."  and 
"B,  Specific  Comments  and  Regulation 
Revisions  " 

A.  Summary  of  General  Comments 

A  very  great  number  of  individuals 
did  not  specifically  address  any 
particular  section  of  the  proposed  rule, 
but  made  general  statements  such  as: 

1.  The  regulations  are  unfair  to  those 
who  have  to  pay  their  debts  in  full  at 
higher  interest  rates 

2.  The  regulations  are  discnrainatory. 

3.  The  regulations  are  a  terrible 
burden  and  a  waste  of  taxpayer's 
money. 


4.  Respondent  is  going  to  suspend 
payments  to  FmHA  until  the  respondent 
receives  a  satisfactory  explanation 

5.  Keeping  these  farmers  in  business 
adds  to  the  surplus  on  one  hand,  while 
on  the  other  hand,  the  Government  buys 
up  the  surplus  and  supports  prices. 

6.  Credit  is  too  easy  The  Government 
should  foreclose. 

7.  There  is  no  incentive  to  do  a  good 
job. 

8.  Many  FmHA  borrowers  are  poor 
managers;  they  spend  money  they  do 
not  have. 

9.  This  IS  another  shove  to  make  a 
proud,  hardworking  person  into  a 
freeloader 

10.  Such  regulations  dampen  and 
corrupt  successful  attitudes. 

11.  This  regulation  will  not  help  the 
hardworking  farmers  who  pay  their 
bills. 

12.  Some  people  succeed  and  some 
fail.  Let  the  good  sur\ive  and  the  bad  get 
out. 

13.  Some  Farm  the  land,  some  Farm 
the  Government. 

14.  [  am  mad  as  hel]  and  tired,  you 
should  write  down  a])  farmers  debts. 

15. 1  am  happy  to  see  that  small 
farmers  can  have  theu  debts  written 
down  to  where  they  can  handle  it  and 
stay  in  business. 

16.  This  program  will  assure  there  is 
food  on  the  shelves  m  the  grocery 
stores.  We  would  have  asked  the 
Grange  to  support  this  program. 

17  Selling  the  Farm  back  to  the 
borrower  will  not  solve  the  problem. 

B.  Specific  Comments  and  RpgulaUon 
Revisions 

The  comments  and  regulations 

revisions  will  be  addressed  in  the  order 
that  the  regulations  appear  m  the  CFR. 

PART  1809— APPRAISALS 

Subpart  A— Appraisal  of  Farms  and 
Leasahold  Interest 

Section  1809.1  is  amended  fo  correct  a 
reference  and  to  remove  Recreation  (RLl 
loans  from  the  paragraph  as  this 
program  is  removed  from  FmHA 
regulations  No  comments  were  received 
on  this  amendment.  The  proposed  rule  is 
adopted  as  proposed 

Section  1809  4— The  thffe-  way 
approach  to  market  value.  Respondents 
commented  on  other  regulations  that  the 
price  of  suitable  farmland  should  reflect 
the  annual  production  value.  FmffV 
uses  the  capitalization  value  to 
determine  this.  Therefore,  we  have 
revised  this  section  to  clarify  the 
procediu^  for  this. 


PART  1902— SUPERVISED  BANK 
ACCOUMTS 

Subpart  A— Loan  and  Grant 
Disbursements 

The  agency  is  revising  Subpart  A  of 
Part  1902  of  the  regulations  to  delete  the 
requirement  that  the  original  cancelled 
check  must  be  returned  by  the  bank 
when  countersigned  checks  are  used 
and  keep  the  regulations  in  hne  with 
evolving  technology  in  the  commercial 
banking  industry. 

Sffction  1902.1— Cenerai  The 
amendments  to  this  section  provided  for 
the  deletion  of  Exhibits  C  and  D. 
changing  the  word  "bank'*  to  "financial 
institutions"  and  allowing  the  placement 
of  payments  in  a  supen-ised  bank 
account  when  a  borrower  is  in 
liquidation  and  State  law  requires  a 
reversal  of  the  acceleration  if  payment 
is  accepted  .\o  unfavorable  comments 
were  received  regarding  the  deletion  of 
Exhibits  C  and  D  and  the  word  change 
from  "bank"  to  "financial  institutions." 
Thus,  the  Agency  adopts  ihe  proposed 
amendment  for  these  two  items.  Several 
comments  were  received  on  the 
placement  of  payments  received  in  a 
supervised  bank  account  when  an 
account  is  in  liquidation  The 
respondents  concerns  were  that  interest 
would  continue  to  accrue  upon  the 
account  as  the  payment  would  not  be 
applied  directly  lo  a  loan  account.  The 
Agency  has  amended  %  1955.15[d)(3l  of 
Subpart  A  of  Part  1955  of  this  chapter, 
deleting  this  requirement  and  has 
deleted  the  reference  In  §  1955.1 5(dl{3) 
of  Subpart  A  of  Part  1955  of  this  chapter 

Section  1902.2 — Policies  concerning 
disbursement  of  funds.  The  amendments 
to  this  section  provided  for  the  deletion 
of  Exhibits  C  and  D.  the  submitting  of 
Forms  FmHA  440-57  or  1944-57  to  the 
State  Office  rather  than  the  Finance 
Office,  change  "bank"  to  "financial 
institution,"  and  allowing  financial 
institutions  using  a  truncation  process  to 
provide  FmHA  with  a  microfilm  copy  or 
other  reasonable  facsimile  of  the 
original  cancelled  check  when  requested 
by  FmHA  at  no  charge  either  to  FmHA 
or  to  the  borrower,  and  the  onginai 
check  will  not  have  to  be  provided  to 
FmHA  and/or  the  borrower  with  the 
bank  statement.  One  FmHA  respondent 
commented  on  the  submitting  of  Forms 
FmHA  440-57  or  1944-57  lo  the  State 
Office  instead  of  the  Finance  Office  and 
the  subsequent  ordering  of  checks  by 
the  County  or  District  Offices.  All  field 
offices  now  have  the  capability  of 
ordermg  subsequent  checks  by  the 
Automated  Data  Processing  System 
(ADPSI  and  the  Agency  has  revised  this 
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section  lo  clarify  when  the  County  or 
District  Offices  will  submit  Form  FmHA 
440-57  or  1944-57  and  how  to  order 
subsequent  checks.  The  Agency  chooses 
to  adopt  the  proposed  rule  as  amended. 
One  respondent  commented  that  the 
regulation  did  not  adequately  explain 
when  it  was  "necessary"  to  place  funds 
in  a  supervised  bank  account.  The 
Agency  adopts  a  change  to  paragraph 
(al(6)  of  §  1902.2.  in  which  the  County 
Supervisor  and  the  borrower  will  agree 
thai  special  supervision  is  needed  in  the 
management  of  the  borrower's  financial 
affairs.  This  supervisory  technique  will 
be  temporary  in  nature  and  cannot 
exceed  one  year  unless  the  District 
Director  agrees  to  an  extension  of  time. 
The  Agency  adopts  the  proposed 
amendment. 

Section  1902.3~Procedures  to  follow 
in  fund  disbursement.  One  respondent 
commented  that  advances  are  now 
requested  by  the  ADPS  system.  This 
change  was  made. 

Exhibit  B  was  revised  lo  change 
"bank"  (o  "financial  institutions."  and  to 
modernize  certain  legal  expressions. 
Since  no  unfavorable  comments  were 
received,  the  Agency  adopts  the 
proposed  amendment- 
Exhibits  C  and  D  were  deleted  and 
since  no  unfavorable  comments  were 
received,  the  Agency  has  deleted  these 
two  Exhibits. 

The  rest  of  the  proposed  rule  is 
adopted  as  proposed.  No  other 
comments  were  received. 

PART  1910-GENERAL 

Subpart  A— Receiving  and  Processing 
Applications 

This  subpart  provides  the  procedures 
for  receiving  and  processing  FmHA 
applications  for  services.  This  subpart 
was  revised  in  part  to  incorporate 
section  B23,  "Farm  Ownership  Outreach 
Piogram  to  Socially  Disadvantaged 
Individuals"  of  the  Agricultural  Credit 
Act  of  1907.  This  section  provides  for  a 
farm  ownership  outreach  program  for 
persons  who  are  members  of  any  group 
with  respect  to  which  an  individual  may 
tie  identified  as  a  socially 
disadvantaged  individual  to  encourage 
the  acquisition  of  inventory  farmland  of 
FmHA.  Several  comments  were  received 
regarding  the  method  of  outreach,  the 
targeting  of  funds  and  the  identification 
of  the  socially  disadvantaged,  These 
comments  are  addressed  in  the 
appropriate  sections  of  the  regulations. 

Section  2910  1— General.  The  Agency 
proposed  lo  delete  reference  to 
recreation  (RL)  loans  and  to  refer  to 
m^urcrf  section  502  and  504  Rural 
Housing  (RH)  for  clarification.  No 


negative  responses  were  received  The 
.Agency  adopts  the  proposed 
amendments. 

Several  respondents  commented  that 
the  phrase    other  WTilten  statements" 
concerning  information  the  County 
Supervisor  would  provide  to  an 
applicant/borrower  was  too  vague  and 
that  the  Agency  should  clearly  slate  the 
content  of  the  information  provided.  The 
Agency  adopts  a  change  which  deletes 
the  wording  "other  written  statements" 
and  provides  for  the  distribution  of  the 
appropriate  FmHA  program  regulations. 

One  respondent  was  concerned  that 
while  histonc  presen'ation  concerns  are 
addressed  in  various  ways  by 
subsequent  sections,  in  §  1910.1  there  is 
no  clear  and  simple  methods  which  will 
assure  histonc  preservation  issues  will 
ever  be  addressed  in  the  granting  of 
FmHA  assistance.  The  Agency  believes 
its  present  process  as  outlined  in 
Subpart  G  of  Part  1940  of  this  chapter 
covers  the  respondent's  concerns.  The 
Agency  also  plans  lo  update  the 
environmental  regulations  m  the  near 
future  to  conform  with  the  Advisor^' 
Council  on  Historic  Preser\'alion 
recommendations-  These  changes  will 
be  addressed  in  a  separate  regulation. 

Section  1910.2— Equal  Credit 
Opportunity  Act  lECOA}  and  Regu/otion 
B.  One  respondent  commented  that 
additional  language  should  be  included 
that  would  not  deny  any  applicant 
assistance  or  services  if  the  applicant,  in 
good  faith,  exercised  any  right  under 
Stale  or  Federal  law.  The  Agency 
believes  that  il  is  not  necessary  lo  adopt 
tJiis  recommendation,  as  applicants  are 
already  protected  if  a  State  or  Federal 
law  takes  precedence  over  FmHA  s 
regulations. 

Section  WlO.S^Receiving 
applications.  Several  comments  were 
received  regarding  the  filing  of  a  written 
application  and  that  applicants  will  be 
encouraged  lo  file  a  wnlten  application 
even  though  hinds  may  not  be  currently 
available.  It  was  reported  this  is  a 
standard  practice  in  some  FmHA  field 
offices  lo  discourage  the  filing  of  written 
applications  when  funds  are  not 
currently  available.  It  was  suggested 
thai  a  statement  be  placed  on  Form 
FmHA  410-1.  "Application  for  FmHA 
Services,"  that  staled  "you  should  file  a 
written  application  even  if  FmHA  funds 
are  not  available."  It  was  also  suggested 
that  FmHA  either  post  notices  or 
provide  written  notices  thai  an 
application  is  required  for  debt 
reslnicluring.  The  Agency  agrees  with 
the  comment  and  has  amended  this 
section  to  stress  that  all  applicants  will 
be  encouraged  lo  file  a  written 
application,  that  no  oral  or  written 
statements  will  be  made  lo  applicants 


that  would  discourage  them  from 
applying,  and  thai  completed 
applications  must  be  considered  in  the 
date  order  received.  The  proposed 
amendment  is  adopted  as  changed. 

One  respondent  was  concerned  that 
Form  FmHA  410-1  was  not  included  in 
the  proposed  nile.  FmHA  normal  policy 
is  not  to  publish  forms  in  the  Federal 
Register.  Most  FmHA  forms  are  readily 
available  in  any  FmHA  office  The 
statute  does  not  require  the  publication 
of  forms  in  the  Federal  Register 
FmHA  added  a  provision  that 
provides  for  County  Office  employees  lo 
be  responsible  for  receiving  loan 
applications  and  giving  a  preliminary 
explanation  of  the  services  available. 
This  will  provide  for  a  greater  utilization 
of  FmHA's  workforce  in  meeting  the 
needs  of  applicants.  The  proposed 
amendment  is  adopted. 

One  provision  added  to  this  section 
was  to  differentiate  between  joint 
applications  for  Single  Family  Housing 
loans  and  for  Farmer  Program  loans, 
and  that  husbands  and  wives  who 
jointly  request  a  Farmer  Program  loan 
will  be  considered  a  joint  operation- 
One  respondent  mdicated  the 
regulations  were  not  clear  as  to  those 
applicants  who  are  married  and  request 
a  farmer  program  loan  if  they  are 
considered  a  joint  operation  and  what 
the  loan  limits  would  be.  The  Agency 
agrees  and  has  clarified  the  regulations 
to  stress  that  if  both  parties  want  to  file 
together,  they  will  be  considered  a  joint 
operation  and  both  must  meet  the 
eligibility  requirements.  It  will  be  the 
responsibility  of  the  County  Office 
employees  to  explain  to  the  applicants 
that  if'they  insist  on  filing  together,  they 
will  be  considered  a  joint  operation  If 
each  party  has  a  separate  and  feasible 
operation,  they  can  file  as  individuals 
and  each  receive  the  maximum  loan 
limits.  If  they  file  as  a  joint  operation. 
they  are  only  entitled  to  one  maximum 
loan  limit.  The  Agency  adopts  these 
changes  to  the  proposed  rule. 

Several  parlies  responded  regarding 
the  new  emphasis  the  Agency  was 
placing  on  the  requirements  for  a 
cosigner.  Their  concerns  were  that  the 
Agency  was  requiring  a  cosigner  in 
certain  instances.  They  ftll  ihat  the  only 
time  a  cosigner  was  required  was  when 
the  applicant  had  lo  rely  upon  the 
cosigner  for  repeyemni  or  thai  the 
security  provided  by  the  applicant  was 
not  adequate  lo  secure  the  loan  request 
The  Agency  agrees  and  has  adopted  the 
change  that  for  Fanner  Program  loans  a 
cosigner  will  be  requested  only  when 
the  applicant  cannot  meet  the 
repayment  or  security  requirements  of 
ihe  loan  request 
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Section  1910.4 — Processing 
appUcatior.s.  Several  p8rt>e«  responded 
regarding  the  information  whkch  an 
applicant  must  submit  to  the  A^ncy  to 
have  a  complete  applicatKHi  od  which  to 
tcike  action.  They  were  concerned  that  a 
number  of  the  items  bated  were  the 
responsibility  of  the  Agency  to  provide 
fnr  a  completed  application,  thus  out  of 
(he  coolrol  of  the  applicant.  Other 
concerns  were  that  an  applicant  shouJd 
not  have  to  provide  income  tax  records 
when  the  applicant  had  a  »et  of  financutl 
records  to  support  the  request,  up  to 
five-years  production  hutory  should 
also  include  expense  history;  and  an 
applicant  who  is  applying  to  purchase  a 
fdrm  must  have  an  option  for  the 
dpphcation  to  t>e  complete.  The  Agency 
has  amended  ihtg  section  and  has 
adopted  these  changes. 

Several  respondents  commented  that 
there  was  no  means  to  identify  an 
applicant  as  a  socially  disadvantaged 
individual  on  the  application.  Form 
FmHA  410-1  has  a  section  which 
indicates  race  that  the  appiicaat  may 
complete  if  the  applicant  so  desires- 
Thks  section  will  allow  those  applicants 
who  are  members  of  socially 
disadvantaged  groups  and  who  wish  to 
be  considered  under  the  socially 
disadvantaged  program  that  they  may 
do  so.  One  respondent  uadicated  that 
*hey  needed  a  better  definition  of 
socially  disadvantaged  mdividuals  m 
this  section.  The  definition  of  socially 
disadvantaged  has  been  clanfted  m 
S  1943.4  of  Subpart  A  of  Part  1»43  of  this 
chapter.  The  Agency  believes  the  issue 
of  identification  is  properly  addressed  ui 
the  apphcation  and  no  changes  %viU  be 
made  to  the  applicatioo. 

Several  respondents  commented  that 
the  notice  of  the  programs  for    socially 
disadvantaged  individuais"  would  not 
be  provided  to  an  applicant  until  after  a 
completed  Loan  apphcation  was 
received-  The  Agency  agrees  with  the 
comments  and  has  revised  its 
reaulations  to  provide  Exhibit  B.    Letter 
to  Notify  Socially  Disadvantaged 
Applicants/ Borrowers  About  the 
Availability  of  Insured  Farm  Ownership 
(FO)  Loans  and  the  Acquisition/Leasing 
of  FmHA  Inventory  Farmland."  to  all 
socially  disadvantaged  individuals  at 
the  time  they  make  initial  contact  with 
Fml-LA  and/or  when  an  application  for 
FO  assistance  is  received.  The  proposed 
amendment  is  adopted  as  changed. 

One  respondent  commented  that  the 
Agency  had  not  implemented  the  198S 
Food  Security  Act  which  provided  that 
d\\  adverse  actions  are  appealable.  The 
.Agency  has  clanfied  ils  appeal 
procedure  and  has  amended  this  section 
to  refer  lo  Subpart  B  of  Part  1900  of  this 


chapter  for  guidance  m  providing  an 
applicant  with  appeal  rights  referring  to 
appealable  decisions  because  Subpart  B 
of  Part  1900  controls  this  aspect  of  the 
notification  process.  The  Agency  adopts 
this  change  to  the  proposed  rule- 
One  respondent  commented  that  the 
amendment  did  not  <tpeU  out  what 
constitutes  "a  specific  reason"  for  an 
unfavorable  decision.  The  respondent 
went  on  lo  indicate  that  many  times  an 
unfavorable  decision  by  a  County 
Committee  would  be  so  vague  the 
applrean^  would  not  be  able  to  tetl  for 
what  specific  re«9on  the  apphcation 
was  rejected  Both  \\  lfflO.40)  and 
1910.6(b|  have  been  amended  to  inquire 
that  the  decision  maker  wil}  ciearfy 
state  the  sperifir  re9.sonfs)  for  the 
rejection  m  the  letter  to  the  applicant 
and  the  factual  justification  for  this 
action  must  be  set  forth.  The  Agency 
adopts  this  change  to  the  proposed  rule. 

Several  commpnts  were  received 
regardmg  the  time  an  apphcation 
remains  active  and  the  Agency's 
determination  as  to  wtien  to  withdraw 
an  active  application  when  the  apphcant 
has  expressed  a  lack  of  interest  m 
pursuing  the  application  This  change 
allowed  FmHA  the  abiMty  to  update  its 
application  files  m  a  timely  and  orderly 
manner.  It  provided  the  means  for 
FmHA  to  maintain  files  with  current 
financial  and  operational  mformation  so 
that  at  a  later  date,  if  the  applicant 
wants  to  proceed  with  the  application, 
the  burden  of  updating  the  application 
will  be  minimal.  There  was  some 
confusion  on  the  part  of  some  of  the 
respondents,  as  they  felt  the 
applications  received  for  FO  loans 
would  only  remain  active  for  12  months. 
while  the  apphcations  fr»r  other  Farmer 
Program  loans  would  remain  active  for 
Z5  months.  All  applications  will  remain 
active  for  12  months  from  the  date  a 
completed  application  is  received.  If  the 
applicant  has  indicated  that  the 
applicant  is  no  longer  interested  in 
pursuing  the  apphcation  and  the 
application  has  been  withdrawn, 
disapproved  or  closed,  the  applications 
will  then  be  handled  in  accordance  with 
5  2033.7  of  FmHA  InstrucUon  2033-A 
(available  in  any  FmHA  officej,  which 
provides  for  the  retainmg  of  these  files 
for  25  noonths  before  they  can  be 
disposed.  For  additional  cianficatiun. 
FmHA  has  amended  this  section  to 
allow  the  County  Supervisor  to  nodfy 
those  applicants  whose  requests  were 
not  funded  during  the  eleventh  month 
following  receipt  uf  a  completed 
application,  that  m  order  for  the 
application  to  remam  active,  the 
applicant  must  provide  a  written  notice 
reqoesung  that  the  application  remain 


active.  The  Agency  adopts  these 
changes  to  the  piropoted  ruie. 

Section  1910.S~EvQjuoting 
apphcations.  Several  respoodrnts 
voiced  concern  that  delmqoenaes  that 
have  been  resolved  ihrouxh  debt 
rf*stnictunng  or  other  forms  of  primary 
loan  semcing  should  not  be  used  as  an 
indication  of  lack  of  creditworthiness,  m 
addition  to  foreclosures,  judgments. 
delinquent  payments,  etc  not  being 
considered  as  an  indicator  of 
unacceptable  creditworthiness  under 
certain  circumstances,  the  Agency  has 
adopted  an  amendment  thai  will  include 
those  debts  resolved  m  accordarKre  with 
5  1951JJ06  of  Subpart  SrrfParllSSl  of 
this  chapter  in  the  list  of  items  wtiich 
will  not  indicate  an  unacceptable  credit 
histor>-  The  Agency  has  hIso  dahfied 
that  when  non-payment  of  a  debt  was 
due  to  circumstances  beyond  the 
appticant/borrower's  controt.  this  will 
not  constitute  an  unacceptable  credit 
history  The  proposed  amendment  is 
adopted  aa  changed. 

There  were  also  a  few  respondentn 
who  felt  thai  applicants  who  had  their 
debts  settled  without  payment  or  had 
declared  bankruptcy  were  not  good 
credit  nsks  and  those  items  shooJd  be 
deleted  from  the  amendment.  The 
Agency  believes  that  to  change  ttie 
rcgnlation  rejrarding  the  debt  settlement 
provision  would  unfairly  penalize  those 
applicants  who  attempted  (o  resolve 
their  FmlfA  debts  within  the  normal 
framework  and  FmHA  has  agreed  lo  this 
approach.  As  far  as  bankruptcies  are 
concerned,  to  hold  a  bankruptcy  against 
an  applicant  would  be  contrary  lo  the 
basic  intent  oi  the  Bankruptcy  Code  to 
provide  a  debtor  with  a  "fresh  start"  or 
"clean  slate.'  Therefore,  the  Agen^ 
does  not  adopt  this  suggestion. 

Section  1910  d~NoUficoLon  of 
apphcant  There  was  one  respondent 
whose  major  concern  with  (his  section 
was  that  many  tunes  the  Count>' 
CoouDittce  will  deny  eligibility  and  the 
County  Supervisor  would  also  advase 
the  apphcant  of  the  reasons  why  the 
loan  would  have  been  denied  even  if  the 
County  Conunitlee  had  determined  the 
application  eligible.  This  practice  has  an 
adverse  impact  on  the  apphcant  as  the 
applicant  must  address  all  of  the 
feasible  reasons  m  addition  to  the 
County  Commiftee's  reasons  at  the 
appeal  he^mng-  The  Agency  agrees  and 
has  amended  this  section  lo  inclwie 
si'paratp  eligibihly  and  feasibdity 
•iccliofui.  The  Agency  has  also  amended 
this  section  lo  require  that  the  specific 
reasons  for  the  adverse  actioo  most 
hove  a  factual  basis.  Another 
rf.spondent  was  concerned  about  the 
notification  to  applicants  when  funds 
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become  available.  The  suggestion  was 
to  provide  the  notification  by  certified 
mail,  return  receipt  requested.  This 
respondent  was  also  concerned  about 
the  fact  that,  when  a  County  Supervisor 
requested  updated  information,  if  more 
than  90  days  had  passed  since  Form 
FmHAlMO-1.    Request  for  Obligation 
of  Funds."  was  signed,  there  was  no 
time  limit  for  how  long  the  County 
Supervisory  has  to  review  the 
informalion.  There  was  also  the  concern 
that  additional  clarification  was  needed 
OS  to  what  the  phrase  ■significant 
changes"  meant  and  how  much 
additional  information  was  needed  for 
the  County  Supervisor  lo  make  the 
decision.  The  Agency  agrees  and  the 
proposed  amendment  is  adopted  as 
changed. 

Sechon  19107 — Counsehng.  One 
respondent  commented  that  many  times 
County  Supervisors  do  nol  tell  farmers 
about  alternative  FmHA  programs  thai 
mighl  be  of  benefit  lo  them.  The  Agency 
has  amended  this  section  lo  require  that 
the  County  Supervisor  will  discuss  all 
FmHA  programs  that  might  assist  the 
applicant  in  achieving  the  applicant's 
goals  The  proposed  amendment  is 
adopted  as  changed. 

Section  1910.8 — Reaching  an 
understanding.  One  respondent  felt  that 
the  Outreach  Program  and  the  Targeted 
Farm  Ownership  Program  should  be 
listed  as  one  of  the  items  lo  be 
discuiaed  with  the  applicant  thai  a 
chctJt  list  should  be  developed  lo 
indicate  that  each  item  was  discussed. 
and  FmHA  should  provide  wntten 
explanatory  material  to  each  applicant 
who  may  be  members  of  a  .socially 
disadvantaged  group  dunng  this 
interview  process.  Sections  1910.4  of  this 
subpart  and  1943.13  of  Subpart  A  of  Part 
194:)  of  this  chapter  have  been  amended 
to  provide  information  to  members  of 
socially  disadvantaged  groups  at  initial 
contacts  and  also  at  the  time  an 
application  is  filed  The  Agency  believes 
this  issue  is  properly  addressed  m  the 
appropriate  sections  and  those 
amendments  wiU  be  adopted  in  the 
respective  sections. 

Ex^hibit  A  to  Subpart  A  of  Part  1910. 
One  respondent  commented  that  F^hihit 
A.  "Letter  for  Information  Needed  for  a 
Complete  Farmer  Program  Application." 
needed  clanfication  and  rewriting  lo 
make  it  readable  for  borrowers.  The 
Agency  agrees.  Examples  which  the 
Agency  fel!  needed  to  be  clanfied 
included  types  of  finanaa!  information 
requested,  what  is  meant  by  up  to  five 
years  of  production  history,  and  a  Ust  of 
all  local  lenders  from  whom  the 
applicant  is  required  lo  obtain  wntten 
evidence  of  the  applicant's  mabiLity  to 


obtain  other  credit.  The  Exhibit  was 
rewritten  lor  clarification.  The  comment 
regarding  "up  to  five  years"  should  be 
self-explanatory  in  that  if  the  applicant 
has  5  years  or  more  of  production 
history,  It  would  mean  the  past  5  years, 
and  if  the  applicant  is  fairly  new  in 
fanning.  pn>diiction  hi9tor>'  would  only 
be  required  for  those  years  for  which  it 
was  available.  The  Agency  is  concerned 
that  requiring  the  County  Supervisor  lo 
provide  a  list  of  all  local  lenders  whom 
the  applicant  us  required  to  contact 
regarding  other  credit  could  result  in  ihe 
appfcarance  of  a  conflict  of  interest  if  the 
County  Supervisor  happens  to  overlook 
a  couple  of  lenders  in  preparing  the  list 
and  60  is  not  adopting  (his  suggestion. 
The  proposed  amendment  is  adopted  as 
changed. 

Exhibit  B  to  Subpart  A  of  Part  1910. 
One  respondent  commented  that  (he 
title  lo  Exhibit  B.  "Letter  to  Notify 
Applicants  About  Limited  Resource 
Loans  and  Socially  Di.iadvantaged 
Individuals  in  Obtaming  Direct  FO 
i..oans  and  the  Acquisilion/Leasing  of 
Inventory  Farmland."  did  not  make 
sense  and  that  the  readability  was 
beyond  the  limits  of  some  of  the 
individuals  who  would  receive  the 
Exhibit-  The  Asency  agrees  with  the 
comment  and  has  amended  the  Exhibil 
so  that  It  addresses  only  socially 
disadvantaged  individuals  and  has 
amended  (he  prnposed  rule  so  that  il 
refers  back  to  the  original  regulalion 
regarding  notification  to  applicants/ 
borrower  about  the  limited  resources 
program. 

Clanfying  changes  were  made  lo 
3  1910.3(1)  to  delete  out-of-date 
references  to  loan  programs  which  are 
not  covered  by  this  regulation. 

Subpart  B — Credit  Reports  (Individuals! 

Section  1910.52— General-  This 
revision  was  added  to  the  interim  rule  to 
update  a  reference. 

PART  1924— CONSTRUCTION  AND 
REPAIR 

Subpart  A — Planning  and  Performing 
Construction  and  Other  Developments. 
This  subpart  provides  guidance  in  the 
planning  and  performing  of  construction 
and  other  development  when 
construction  or  repairs  are  needed. 
Section  1924.1  was  amended  to  add 
Softwood  Timber  (ST)  loans  and  remove 
Recreation  (RLI  loans.  No  negative 
comments  were  received  The  Agency 
adnpts  the  proposed  amendment. 

Subpart  B — Management  Advice  to 
Individual  Borrowers  and  Applicants. 
This  subpart  provides  guidance  lo 
FmHA  regarding  the  providing  of 
management  advice  to  farmer  program 
loan  mdtvidual  applicants  and 


borrowers.  T^is  subpart  was  revised  in 
part  to  Incorporate  Section  606  "Planting 
and  Production  History  Guidelines"  of 
the  Agriculture  Credit  Act  of  1987.  This 
section  provided  for  the  use  of  State  and 
county  averages  when  an  accurate 
projection  cannot  be  made  because  the 
applicant's  past  production  history  has 
been  affected  by  natural  disasters 
declared  under  the  Disaster  Relief  Ad 
of  1974.  A  number  of  comments  were 
received  and  the  Agency  has  addressed 
this  section  in  the  appropriate  subpart  of 
this  section.  This  sechon  was  also 
revised  to  incorporate  provisions  of 
Section  611  "Income  Release,"  which 
requires  FmHA  to  release  income  under 
certain  circumstances.  Several 
comments  were  received  regarding  the 
need  for  clarification  regarding  income 
releases-  These  comments  are  addressed 
in  (his  subpart  and  also  in  the 
appropriate  sections  of  the  proposed 
regulations  and  the  proposed  rule  has 
been  amended  where  appropriate. 

Section  1924.S1— General  The 
amendment  to  this  section  provides  for 
(he  deletion  of  Recreation  (RL)  loan 
program  and  the  deletion  of  the  Exhibit 
A  "New  Full-Time  Family  Farmer  and 
Rancher  Development  Committee."  No 
negative  commenis  were  received  The 
Agency  adopts  the  proposed 
amendment. 

Section  1924.56 — Credit  Counseling 
One  respondenl  commented  that  il 
appears  thai  subnotion  (bH2)  of  this 
section  was  misplaced  because  it 
directed  a  County  Supervisor  to  advise 
applicants  and  borrowers  of  FmHA's 
credit  elsewhere  r»?quiremenls-  The 
respondent  felt  this  was  not  proper  as 
eligible  applicants  should  have  already 
proven  that  they  could  not  gel  credit 
elsewhere.  T^is  section  provides 
guidance  to  the  Count>'  Supervisor  of 
his/her  responsibility  to  provide  credit 
counsehng  lo  applicants  and  borrowers. 
Credit  counseling  is  more  than  advising 
applicants  and  borrowers  of  FmHA's 
credit  elsewhere  requiremenl  It  is  a 
means  of  providing  the  applicant/ 
borrower  with  information  atx)ul  other 
credit  sources  thai  are  available  and 
how  these  credit  sources  can  be  utilized, 
along  with  FmHA's  funds,  to  best  meet 
the  objectives  of  both  the  applicant  and/ 
or  borrower  and  FmliA.  Mdny  times  the 
borrower  is  able  to  obtain  credit  from 
other  sources  wnlh  the  assistance  of 
FmHA's  credit  counseling  which  neips 
the  borrower  to  increase  his/her 
financial  knowledge,  thus  resulting  in  an 
informed  applicant/ borrower  who  can 
take  advantage  of  other  credit  that  is 
available.  The  Agency  has  amended 
subsection  (bH2)  of  this  section  by 
deleting  the  term  borrower  as  all 
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persons  whu  are  eligible  ijpplicants  can 
be  a  borrower  or  a  new  applicant.  TTie 
Agency  adopts  the  proposed  rule  as 
amended 

Sec!:on  29:24.57^P!anning.  One 
respondent  requested  that  FmHA 
include  a  statement  in  this  section  that 
Frr.HA  may  not  use  the  Coordinated 
Financial  Siatement  (CFSI  form  wilhoul 
first  obtaining  the  fdrmer's  written 
permission.  The  Ager.cy  is  prohibited  by 
section  1325  of  the  Food  Secunly  Act  of 
1985  (Pub.  L  99-198)  fronn  using  the  CFS 
and  so  does  not  need  this  change  to  the 
proposed  rule.  However,  we  did  add  a 
Btdtement  prohibiting  its  use 

One  respondent  felt  that  the  statement 
"These  two  forms  will  cover  the  12- 
month  period  (or  crop  year)  which  most 
accurately  reflects  the  annual 
production  cycle  of  the  operation"  was 
nr;t  flexible  enough  to  allow  any 
Hexibility  for  those  operators  which 
might  require  a  plan  for  a  shorter  or 
longer  period  of  time.  The  Agency 
agrees  and  has  revised  the  proposed 
rale  to  allow  the  plan  to  cover  the 
production  cycle. 

One  respondent  suggested  thai  if  a 
livestock  borrower  is  current  with  his/ 
her  payments  and  in  good  standing  with 
FmHA  that  Form  FmH.^  431-2.  ■'Farm 
and  Home  Plan."  not  be  filled  out  as  it 
would  reduce  the  workload  in  the 
County  Office,  This  section  relates  to 
the  completion  of  an  annual  plan  of 
operation  and  Form  FmHA  1962-1. 
"Agreement  for  the  Use  of  Proceeds/ 
Release  of  Chattel  Security,"  which  we 
believe  the  respondent  is  referring  to 
instead  of  Form  FmFLA  431-2.  Form 
FmHA  1962-1  is  required  for  all 
borrowers  with  FmHA  loans  secured  by 
chattels,  The  completion  of  Form  FmHA 
1962-1  is  essential,  especially  for 
livestock  operators,  as  it  is  the  means 
that  allows  FmHA  and  the  borrower  to 
reach  an  understanding  as  to  the  use 
and  release  of  chattel  security 

Several  respondents  were  concerned 
that  County  Super\'i9ors  were  not 
provided  with  proper  guidance  on  how 
to  develop  "Key  Management  Practices" 
and  that  once  these  practices  were 
developed  that  a  list  should  be  provided 
the  borrower  and  Lhose  practices  which 
the  borrower  has  not  incorporated  into 
the  operation  will  be  incorparat*?d  in 
Schedule  D  of  the  borrower  s  Farm  and 
Home  Plan  The  Agency  agrees  and  has 
amended  this  section  to  provide 
guidance  to  the  County  Supervisor  m 
developmg  "Key  Management 
Practices.  ■  The  guidance  providfi  -.n 
example  of  whom  the  County  Supervisor 
should  consult  in  developing  these 
practices.  Those  key  practices  upon 
which  the  borrower  and  the  County 
Supervisor  agree,  wdl  be  documented  in 


Schedule  D  of  the  Farm  and  Home  Plan. 
The  proposed  amendment  is  adopted  as 
changed. 

Several  respondents  commented  that 
the  wording  regarding  plans  developed 
by  agencies  and  organizations  outside  of 
FmHA  was  vague  and  the  final  rule 
should  be  more  specific  as  to  clearly 
detail  the  weight  given  and  the  effect  the 
various  plans  might  have  on  the 
operation.  The  Agency  agrees  and  has 
clarified  this  section  lo  specify  those 
outside  agencies  from  which  an 
applicant  can  request  assistance  and 
that  any  outside  plans  developed,  which 
are  applicable  to  the  applicant's 
operation,  will  be  used.  If  the  plan  is  not 
feasible  then  the  County  Supervisor  will 
document  the  reasons  why  in  the 
borrower's  case  file  The  proposed  rule 
is  adopted  as  amended. 

There  were  several  respondents  who 
took  issue  with  the  proposed  definition 
of  a  feasible  plan.  TTieir  major  concerns 
were  that  not  all  fanning  operations 
have  an  equal  degree  of  risk  and  it  was 
not  proper  lo  impose  an  equal  reserve 
for  risk  for  all  types  of  operations  and 
that  it  was  arbitrary'  and  capricious  to 
require  that  all  borrowers  live  at  an 
"average"  standard  of  living.  The 
Agency  agrees  and  has  amended  this 
section  to  define  a  feasible  plan  as  a 
plan  based  upon  actual  production  and 
expense  records  which  will  pay  all 
operating  expenses,  meet  necessary 
payments  on  all  debts  and  provide  a 
living  expense  which  is  in  accordance 
with  the  family's  essential  need.  The 
proposed  rule  is  adopted  as  amended. 

Several  respondents  were  concerned 
about  the  requirement  In  this  section 
which  stated  "when  an  accurate 
projection  cannot  be  made  because  the 
applicant's  production  history  has  been 
affected  by  a  di9asler(s)  declared  by  the 
President  or  designated  by  the  Secretary 
of  Agriculture,  County  average  yields 
will  be  used  for  the  disaster  year(s]." 
Their  concern  was  that  for  those 
borrowers  who  were  not  in  a  declared 
disaster  area  but  had  a  disaster  that 
would  have  qualified  them  if  the  area 
had  been  declared  as  a  disaster  area. 

The  Agency  agrees  and  has  revised 
the  proposed  amendment  to  allow  those 
farmers  who  have  had  a  qualifying  loss 
and  were  not  located  in  a  designated/ 
declared  area  lo  use  county  average 
yields  for  the  disaster  year(s).  The 
proposed  rule  is  adopted  as  amended. 

There  were  several  respondents  who 
took  exception  to  the  establishment  of 
unit  prices  by  basing  the  prices 
exclusively  on  the  past  12  month's 
prices.  If  a  disaster  has  occurred  during 
the  12-month  period  this  period  would 
not  be  a  good  prediction  of  future  prices 
as  it  would  reflecl  the  increase  in  prices 


due  to  a  shortage  of  supply.  The  Agency 
has  revised  this  section  to  allow  the 
State  Director  to  consult  with  State 
Directors  adjoining  the  State  and  other 
knowledgeable  agricultural 
representatives  and  lenders  in 
estabhshing  commodity  prices.  These 
borrowers  who  have  proven  accurele 
records  lo  support  a  premium  price  or 
contracts  with  well  established  markets 
will  be  allowed  to  use  these  prices.  The 
proposed  rule  is  adopted  as  changed. 

One  respondent  was  concerned  that 
white  an  appeal  is  pending  and  the 
borrower's  request  for  releases  were  in 
excess  of  what  would  be  average  for  the 
area  that  even  if  the  borrower 
dociimenled  the  reasons  for  the  release, 
the  regulations  do  not  clarify  if  FmHA 
will  allow  the  additional  release  or  how 
FmHA  makes  the  decisiorL  To  clarify 
this  section  FmHA  has  amended  this 
section  to  provide  for  additional 
releases  when  the  borrower  has 
documented  and  justified  the  need  for 
them.  The  documentation,  by  the 
borrower,  will  be  the  means  where  by 
FmHA  will  be  able  to  make  the  decision 
as  to  the  justification  of  the  release.  The 
Agency  adopts  the  proposed 
amendment  as  changed. 

Section  1924.58 — Recordkeeping. 
Several  comments  were  received 
regarding  the  keeping  and  maintaining 
of  records,  and  the  responsibilities  of 
the  County  Supervisor  in  assisting  the 
borrower  in  recordkeeping.  U  was  also 
requested  that  the  word  adequate  be 
defined.  The  Agency  has  amended  the 
proposed  amendment  to  require  the 
borrower  to  maintain  a  recordkeeping 
system  which  will  provide  a  monthly 
cash  flow,  a  change  in  financial  position, 
beginning  and  end  of  year  balance 
sheets,  and  an  income  statement.  It  will 
be  the  responsibility  of  the  County 
Supervisor  lo  determine  that  the 
borrower's  recordkeeping  system  meets 
the  above  conditions.  It  is  also  the 
County  Supervisor's  responsibihty  to 
assist  those  borrowers  who  are  unable 
to  maintain  a  recordkeeping  system.  The 
proposed  amendment  is  adopted  as 
changed. 

Section  1^4.60~-AnalysiB.  One 
respondent  commented  that  this  section 
on  analysis  should  be  clarified  as  lo  the 
conducting  of  an  annual  analysis  for 
borrowers  who  have  had  their  debts 
restructured.  The  Agency  agrees  and 
has  amended  this  section  to  clarify  for 
what  purposes  and  when  an  analysis 
will  be  conducted,  and  how  the 
information  that  the  analysis  develops 
will  be  utilized.  The  proposed 
amendment  is  adopted  as  changed. 

Section  1924.71— Delinquent 
borrower.  This  section  has  been 
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amended  to  clarify  that  "Status  Report 
of  Farmer  Programs  Accounts.  540"  will 
be  sent  monthly  lo  each  FmHA  County 
Office.  No  negative  comments  were 
received  regarding  the  servicing  of  these 
delinquent  accounts  as  proposed  in 
Subpart  S  of  Part  1951  of  this  chapter. 
The  Agency  adopts  the  proposed 
amendment  as  changed.  . 

Exhibit  A  to  Subpart  B.  Several       * 
respondents  commented  regarding  the 
need  for  clarification  as  to  release  of 
essential  family  and  operation  expenses 
and  the  need  for  a  chart  to  assist  the 
borrower  in  knoviring  what  items  woul^ 
require  prior  approval  regarding  Form 
FmHA  1962-1  "Agreement  for  the  Use  of 
Proceeds/Release  of  Chattel  Security." 
The  Agency  agrees  and  has  amended 
Exhibit  A  to  clarify  the  reasons  for  the 
form  and  how  it  is  to  be  utilized  by  both 
the  borrower  and  FmHA.  A  chart  has 
also  been  developed  which  will  provide 
guidance  lo  both  the  borrower  and 
FmHA  as  to  those  items  which  will  need 
prior  consent  before  the  borrower  can 
proceed  with  the  action.  The  Agency 
adopis  the  proposed  rule  as  amended. 

There  were  other  respondents  who 
requested  minor  changes  as  to  the 
further  definition  of  records  and 
clarification  of  phases  which  the  Agency 
has  adopted  and  has  amended  this 
section  lo  reflect  these  changes. 
Otherwise,  the  proposed  rule  is  adopted 
as  proposed. 

PART  1941— OPERATING  LOANS 
Subpart  A — Operating  Loan  Policies. 
Procedures,  and  Authorizations 

This  subpart  provides  procedures  for 
receiving  and  processing  insured 
operating  loans,  and  wag  revised  to 
incorporate  section  602  "definitions"  of 
the  Agricultural  Credit  Act  of  1987.  This 
section  provided  for  a  classification  of 
the  term  borrower.  No  negative 
comments  were  received  and  the 
proposed  rule  was  adopted.  Section  603, 
"Security  for  FmHA  Real  Estate  Loans." 
of  the  Agricultural  Credit  Act  of  1987 
permits  a  borrower  lo  use  the  same  real 
estate  collateral  to  secure  two  or  more 
loans  made,  insured  or  guaranteed 
under  this  subtitle.  The  outstanding 
amount  of  such  loans  may  not  exceed 
the  total  value  of  the  collateral.  No 
negative  comments  were  received  and 
the  proposed  rule  was  adopted  with 
other  minor  additions,  in  the  interim 
rule. 

Section  1941.2 — Objectives.  One 
respondent  commented  that  this  section 
should  be  clarified  regarding  the  making 
of  youth  loans.  The  concern  was  that  the 
present  regulation  implies  that  loans  to 
youth  can  be  made  to  assist  them  to  be 
family-sized  farm  operators.  The  Agency 


agrees  that  CONACT  section  311(b)(1) 
provides  that  loans  may  be  made  (o 
youths  who  are  rural  residents  to  enable 
them  to  operate  enterprises  in 
connection  with  their  participation  in  4- 
H  Clubs.  Future  Farmers  of  America  and 
similar  organizations-  The  Agency 
believes  that  the  CONACT  specifically 
states  thai  the  youth  loan  program  is  to 
assist  rural  youth  in  eslabliahing 
income-producing  projects  under  the 
guidance  of  a  4-H  Club  The  Agency 
agrees  and  adopts  the  proposed  rule  as 
changed. 

Section  1941.4 — Definitions.  Several 
respondents  commented  on  the 
feasibility  definition.  The  Agency  has 
incorporated  clanficalion  changes,  along 
with  other  minor  changes  in  language, 
and  additions,  in  the  interim  rule. 

One  respondent  stated  the  definition 
of  "Limited  Resource  Applicant"  refers 
to  Exhibit  B  which  has  expired.  The 
Agency  agrees  with  thie  comment  and 
has  deleted  the  reference  to  Exhibit  B 
and  adopts  the  proposed  rule  as 
amended. 

Section  1941.6 — Credit  elsewhere. 
Several  respondents  stated  that  the 
credit  elsewhere  decision  should  be  a 
County  Committee  decision  not  a 
County  Supervisor's  decision,  and  that 
the  proposed  rule  was  not  consistent 
with  Subpart  A  of  Part  1910  of  this 
chapter.  Subpart  A  of  Part  1910  of  this 
chapter  requires  that  ihe  County 
Supervisor  verify  and  document  that 
adequate  credit  is  not  available  before  a 
loan  is  approved. 

While  the  Counly  Committee  is 
responsible  for  the  determination  of 
eligibility,  it  is  the  County  Supervisor's 
responsibility  to  verify  the  credit  needs 
and  the  availability  of  other  credit  lo  the 
applicant.  The  Counly  Committee  makes 
the  decision  regarding  the  borrower's 
ability  to  obtain  other  credit  assistance. 
The  Agency  has  amended  this  section  to 
require  the  County  Superx'isor  lo 
document  the  availability  of  adequate 
credit  along  with  other  minor  changes 
and  additions  in  the  interim  rule. 

One  respondent  conmiented  that 
borrowers  should  not  be  asked  to  obtain 
higher  cost  guaranteed  loans.  FmHA 
borrowers  are  encouraged  to 
supplement  operating  loans  with  credit 
from  other  credit  sources  lo  the  extent 
economically  feasible  and  in  accordance 
with  sound  financial  management 
procedures.  The  guaranteed  interest  rate 
reduction  program  allows  the  lenders  to 
reduce  the  interest  rate  to  borrowers  in 
order  to  develop  a  feasible  plan.  The 
Agency  has  determined  that  borrowers 
are  not  eligible  for  an  insured  loan  as 
long  as  the  guaranteed  loan  is  feasible. 

Section  194J.J2  Eligibility 
requirements-  Several  respondents 


commented  that  the  eligibility 
requirement  for  training  or  farming 
experience  wilhin  one  of  the  past  five 
years  is  unreasonable.  The  Agency  has 
amended  the  proposed  rule  to  provide 
that  educational  or  on-the-job  training, 
within  one  of  the  past  five  years,  may  be 
considered  adequate  experience.  I'he 
Agency  adopts  the  proposed  rule  as 
amended. 

Several  respondents  commented  that 
if  a  person  has  a  history  of  delinquency 
for  reasons  beyond  his/her  control  but 
had  made  an  honest  effort  to  meet  his/ 
her  obligations  that  this  factor  should  be 
considered  as  a  favorable  character 
trait.  The  Agency  agrees  and  has 
incorporated  the  change  in  the  interim 
rule. 

Section  1941.  Id- — Loan  purposf^.  One 
respondent  commented  that  the  OL 
hmitalions  of  S7.500  that  could  be 
loaned  in  a  fiscal  year  for  real  estate 
improvements  or  repairs  was  not 
realistic  The  Agency  agrees  and  has 
amended  this  section  to  increase  the 
loan  limit  to  S15.000.  The  Agency  adopts 
the  proposed  rule  as  amended. 

Section  1941.17— Loan  hrnitations. 
Several  respondents  commented  that 
this  section  should  be  clarified  by 
stating  that  the  applicant's  principal 
loan  balance  may  not  exceed  the  loan 
limit  for  the  program.  The  Agency 
agrees  and  has  amended  this  section  to 
stale  that  the  total  outstanding  principal 
loan  balance,  including  the  new  loan 
owed  by  the  applicant,  may  not  exceed 
the  loan  limit. 

One  respondent  staled  thai  the 
reference  regarding  the  Memorandum  of 
Understanding  between  FmHA  and  the 
U.S.  Fish  and  Wildlife  Sen-ice  should  be 
included  in  this  section  to  Insure  that  all 
parties  involved  would  know  of  the 
assistance  that  the  U.S.  Fish  and 
Wildlife  Service  could  provide.  The 
Agency  agrees  and  has  incorporated  ihi.s 
comment  in  the  interim  final  rule. 

Section  1941.18— Rates  and  terms. 
Several  respondents  commented  that  Ihe 
regulations  should  be  changed  to  state 
that.  "The  interest  rate  for  the  loan  will 
be  the  interest  rate  in  effect  at  the  time 
of  the  loan  approval  or  loan  closing, 
whichever  is  lower."  The  statutory 
language  of  the  CONACT  permits  only 
the  lower  rate  to  be  used  where  the 
applicant  request  that  Ihe  lower  rate  be 
used.  The  Agency  adopts  Ihe  proposed 
rule,  along  with  other  minor  changes  in 
the  interim  final  rule. 

Section  1941.J9~Security.  This 
section  provides  that  a  borrower  is  not 
required  lo  use  separate  and  identifiable 
collateral  to  secure  two  or  more  loans 
made,  insured  or  guaranteed,  provided 
the  outstanding  amount  of  such  loans 
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does  not  exceed  the  total  value  of  the 
coiUteral  used.  Section  603,  Security  for 
FmHA  Real  Estate  Loans  of  the  1967 
Farm  Bill,  states  that  a  borrower  may 
use  the  same  collateral  to  secure  two  or 
more  loans  made,  insured  or  guaranteed. 
This  subtitle  deals  only  with  real  estate. 
One  commentor  stated  thdt  applying  this 
requirement  to  chattel  loan  security 
would  coTiplicate  loan  servicing  and 
liquidation  if  the  borrower  had  both  real 
estate  and  chattel  loans  secured  by  the 
same  chattel  security,  and  should  be 
prohibited.  The  Agency  agrees  and 
incorporates  the  change  along  with 
minor  changes  in  language  and  addition 
m  the  interim  final  rule 

One  respondent  commented  that 
FmfiA  does  not  allow  borrowers  to 
obtain  a  subordination  for  amounts 
advanced  for  annual  operating  and 
living  expenses  for  the  crop  year.  The 
Agency  has  clarified  this  section  to 
allow  subordinations 

One  respondent  expressed  concern 
that  FmHA  was  making  unsecured  loans 
and  that  this  practice  should  be 
prohibited,  FmHA  agrees  and  has 
amended  this  section  to  provide  that  the 
secunty  pledged  for  loans  must  be 
adequate  to  assure  repayment  of  the 
loan  and  other  minor  changes  m 
language  and  additions,  in  the  interim 
final  rule. 

Sectjon  1 94 1.25— Appraisals.  Several 
respondenis  commented  that  FmHA 
should  complete  an  appraisal  for  all 
loans  regardless  of  the  loan  size  and 
establish  qualifications  for  FmHA 
appraisers.  Currently  appraisals  are  not 
required  when  a  chattel  debt  is  being 
refinanced  for  under  $5,000  ^nd  for  real 
es'dte  when  the  security  needed  is  less 
than  SlO.OOO.  The  Agency  agrees  and 
has  amended  this  section  to  require  an 
appraisal  whenever  an  initial  loan  is 
-ode  and  has  established  qualifications 
tor  contract  appraisers  in  the  interim 
final  rule 

Section  1941.29— Relationship 
between  FmHA  loans,  insured  and 
gu(jrtinteed.  Several  respondents 
commented  that  the  relationship 
between  FmHA  loans,  insured  and 
guaranteed,  should  be  clarified.  The 
Agency  agrees  and  has  clarified  this 
ser.non  by  including  an  example  which 
will  explain  or  demonstrate  the 
relationship  between  the  two  programs 
in  the  interim  final  rule 

Section  1941.33 — Loan  approval  or 
disapproval  One  respondent 
commented  that  the  loan  principal 
balance  could  not  exceed  the 
guaranteed  OL  hmit  of  S400.000.  This 
secfion  deals  directly  with  insured 
operating  loans  only  and  the  hmitalion 
of  guaranteed  OL  is  found  in  S  1941,29, 
The  Agency  adopts  the  proposed  rule. 


Subpart  B — Ctoslng  Loans  Secured  by 
Chattels 

This  subpart  provides  the  procedures 
for  closing  operating  loans  secured  by 
chattels.  It  was  revised  m  part  to 
incorporate  comments  received  on  the 
proposed  rule. 

Section  1941.54 — Promissory  note. 
One  respondent  commented  that  FmHA 
should  provide  explicit  guidance 
regarding  when  cosigners  are  required. 
The  Agency  agrees  and  has  clarified  this 
in  the  inlenm  final  rule. 

Section  1942.88 — Insurance.  Several 
respondents  commented  that  crop 
insurance  should  be  a  loan  requirement 
for  crop  loans  and  one  commentor 
stated  that  it  was  not  necessary  for  the 
County  Office  to  maintain  a  record  on 
Form  FmHA  1905-12.  "Monthly 
Expirations."  of  the  date  on  which  a 
borrower's  crop  insurance  premium  is 
due.  The  Agency  believes  that  the 
decision  to  purchase  crop  insurance  is  a 
key  management  decision  that  should  be 
left  up  to  the  County  Supervisor  and  the 
borrower  and  not  an  absolute 
requirement  for  loan  assistance,  The 
Agency  has  deleted  the  requirement  that 
the  County  Office  maintain  the  monthly 
expiration  card  for  crop  insurance 
premiums  only  The  Agency  adopts  the 
proposed  rule  as  amended. 

PART  1943— FARM  OWNERSHIP.  SOIL 
AND  WATER  AND  RECREATION 

Subpart  A— Insured  Farm  Ownership 
Loan  Policies.  Procedures  and 
Authorizations 

This  subpart  provides  the  procedures 
for  receiving  and  processing  of  insured 
farm  ownership  loans.  This  subpart  was 
revised  In  part  to  incorporate  section 
603.  "Security  for  FmHA  Real  Estate 
Loans."  which  provides  for  the  borrower 
to  use  the  same  real  estate  collateral  to 
secure  two  or  more  loans  made,  insured, 
or  guaranteed  under  this  subtitle,  except 
that  the  outstanding  amount  of  such 
loans  may  not  exceed  the  total  value  of 
the  collateral.  No  negative  comments 
were  received  and  the  proposed  rule 
was  adopted  This  subpart  was  also 
revised  to  incorporate  section  617, 
"Target  Participation  Rates."  and 
section  623.  "Farm  Ownership  Outreach 
Program  to  Socially  Disadvantaged 
Individuals."  These  sections  provide  for 
a  farm  ownership  outreach  program  for 
persons  who  are  members  of  any  group 
with  respect  to  which  an  individual  may 
be  identified  as  a  socially 
disadvantaged  individual  to  encourage 
the  acquisition  of  inventory  farmland  of 
FmHA  and  to  establish  target 
participation  rales,  on  a  county-wide 


basis,  to  insure  that  socially 
disadvantaged  groups  will  receive  farm 
ownership  loans  and  the  opportunity  to 
purchase  or  lease  FmHA's  inventory 
farmland.  Several  comments  were 
received  regarding  these  sections.  These 
comments  are  addressed  in  the 
appropriate  sections  of  the  regulations. 

Section  1943.4 — Definitions.  Several 
respondents,  primarily  special  interest 
groups,  commented  that  the  definition 
for  a  socially  disadvantaged  applicant 
should  be  changed  to  meet  the 
requirements  of  section  617  of  the 
Agricultural  Credit  Act  of  1987  The 
Agency  adopts  this  suggestion  in  the 
Interim  rule 

One  respondent  suggested  that 
"undivided  interest"  be  included  in  this 
section.  The  Agency  adopts  this 
suggestion  in  the  interim  rule 

There  were  several  respondents  who 
look  issue  with  the  proposed  definition 
of  "Feasible  plan."  Their  major  concerns 
were  that  not  all  farming  operations 
have  equal  degrees  of  risk  and  it  was 
not  proper  to  impose  an  equal  reserve 
for  risk  for  all  types  of  operations,  and 
that  it  was  arbitrary  and  capricious  to 
require  that  all  borrowers  live  at  an 
"average"  standard  of  living.  The 
Agency  agrees  and  has  amendoii  this 
section  to  define  a  feasible  plan  as  a 
plan  based  upon  actual  production  and 
expense  records  which  will  pay  all 
operating  expenses,  meet  necessary 
payments  on  all  debts,  and  provide 
living  expenses  which  are  in  accordance 
with  the  family  essential  needs-  The 
proposed  rule  is  adopted  as  amended. 

Section  1943-6— Credit  elsewhere. 
One  respondent  suggested  thai  credit 
elsewhere  is  a  County  Committee,  rather 
than  a  County  Supervisor, 
determination. 

While  it  is  the  county  committee's 
responsibility  to  determine  eligibility  of 
the  availability  of  other  credit,  it  is  the 
County  Supervisor's  responsibility  to 
verify  the  credit  needs  and  the 
availability  of  other  credit  to  the 
applicant.  This  information  mu.st  be 
presented  to  the  County  Commiltee  so 
they  can  make  a  factual  decision 
regarding  credit  availability.  The 
Agency  has  amended  this  section  to 
require  the  County  Supervisor  to 
document  the  availability  of  adequate 
credit  and  has  deleted  paragraphs  (a) 
and  fb)  of  this  section  as  they  are 
adequately  addressed  in  this  section. 

Section  1943.10— Preference.  Several 
respondents  suggested  that  farm 
ownership  loans  funds  be  designated  for 
applicants  who  are  members  of  socially 
disadvantaged  groups  to  be  used 
exlusively  to  assist  them  in  achieving 
FO  loan  purposes,  as  outlined  in 
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§  1943  16  of  this  subpari,  This 
requirement  does  not  prohibit  states 
from  using  their  regular  FO  allocation  to 
assist  socially  disadvantaged 
applicants.  The  Agency  adopts  this 
suggestion. 

Section  1943. 12— Eligibility 
requirement.  Several  respondents  were 
concerned  about  the  requirement  thai 
training  or  farm  experience  within  one 
of  the  last  five  years  is  unreaHstic.  The 
Agency  argues  that  a  person  who  has 
been  away  fram  farming  for  a  long 
period  of  time  has  lost  all  concept  of  the 
financial  and  production  management 
requirements  that  are  required  in 
today's  farming  to  insure  a  reasonable 
chance  of  success.  The  Agency  has 
amended  the  proposed  rule  to  provide 
that  educational  or  on-the-job  training 
within  one  of  the  past  five  years  will 
suffice  for  experience.  The  Agency 
adopts  the  proposed  rule  as  amended. 

One  respondent  suggested  that 
S  1943.12  (a)(4)  and  (b)(4){iii)  clarify 
character,  regarding  debt  repayment, 
and  whether  the  applicant  has  tried  to 
pay  his  or  her  loans.  The  Agency  has 
adopted  the  suggestion. 

One  respondent  suggested  that  a 
person  who  has  substantial  farm 
training  or  experience,  but  who  did  not 
farm  for  the  past  five  years,  could  have 
the  farmmg  ability  to  assure  reasonable 
prospect  of  success.  As  mentioned 
above  the  management  of  a  farm  has 
changed  considerably  in  the  past  few 
years  and  recent  experience  is 
necessary  if  one  wants  to  have  a 
reasonable  chance  of  success.  The 
Agency  has  amended  this  section  to 
r.iarify  that  education  or  on-the-job 
training  within  one  of  the  past  five  years 
will  suffice  for  experience,  which  will 
assure  those  that  have  been  out  of 
farming  for  a  long  period  of  time  at  least 
has  a  basic  knowledge  of  current 
agricultural  trends.  The  Agency  adopts 
this  rule  as  amended. 

Section  1943. 13 — Outreach  program 
for  members  of  socially  disadvantaged 
groups.  Several  comments  were 
received  which  suggested  that  State 
Directors  establish  an  advisor>' 
committee  with  individuals  of 
organizations  working  directly  with 
farmers  on  the  local  level  in  order  to 
ensure  the  successful  implementation  of 
thy  socially  disadvantaged  program. 

The  Agency  has  charged  Fanner 
Program  Chiefs,  who  are  familiar  with 
the  farm  ownership  (FO)  program,  to 
initiate  this  program.  The  National 
Office  will  provide  each  Slate  with  the 
county  target  participation  rates.  The 
County  Committee  will  continue  to  be 
responsible  for  establishing  eligibility 
and  County  Supervisors  will  have  loan 
approval  authority.  The  Agency  does 


not  feel  that  the  formulation  of  advisory 
committees  would  be  beneficial  in 
carrying  out  the  intent  of  the  law.  Thus. 
the  Agency  does  not  adopt  this 
suggestion. 

Section  1943.16 — Loan  purposes.— 
Paragraph  (b)fl).  One  respondent 
suggested  that  technical  assistance  be 
defined.  The  Agency  finds  no  need  to 
define  technical  assistance  and  deletes 
the  term  from  the  referenced  section. 

Paragraph  (b)(6}(ii).  One  respondent 
suggested  that  "patronized"  was  a 
typographical  error.  The  Agency 
decided  that  "used"  was  a  better  word 

Paragraph  (c)(1).  One  respondent 
suggested  that  undivided  interest  be 
defined.  The  Agency  adopted  the 
suggestion  by  adding  a  definition  to 
\  1943  4  of  this  subpait. 

Section  l943.l7~Loan  i imitations. 
One  respondent  suggested  that 
S  I943.l7(al(l)  be  revmtten  to  make  it 
clear  that  the  apphcant's  principal 
balance  cannot  exceed  5200,000  and,  if 
there  is  a  cosigner,  the  cosigner's 
principal  balance  may  not  exceed 
$200,000-  It  should  be  made  clear  that 
the  applicant  and  the  cosigner  are  not 
limited  to  a  combined  principal  balance 
of  £200.000 

The  Agency  has  revised  this 
paragraph  to  accommodate  the 
suggested  change. 

Section  194318 — Rates  and  terms. 
One  respondent  suggested  that 
§  liM3,ia(cl  should  be  changed  to  reflect 
that  any  borrower  who  is  given  a  choice 
between  two  interest  rates  will 
obviously  choose  the  lower  rate. 

7  U.S.C.  1927a,  Loan  Programs, 
stipulates  that  effective  November  12. 
1983.  and  thereafter,  upon  request  of  the 
borrower,  the  interest  rale  charged  by 
the  Farmers  Home  Administration  to 
housing,  farm,  water  and  waste 
disposal,  and  community  facility 
borrowers  shall  be  the  lower  of  the  rates 
in  effect  at  either  the  time  of  loan 
approval  or  loan  closing.  Thus,  the 
Agency  cannot  change  this  language  of 
the  proposed  rule. 

Section  1943.23 — General  provisions 
One  respondent  suggested  that 
reference  to  the  Memorandum  of 
Understanding  between  FmHA  and  the 
U.S.  Fish  and  Wildlife  Ser\ice 
5  1943.23(c)  be  referenced  here  and  also 
be  updated  to  reflect  the  latest  changes. 
The  Agency  will  be  updating  the 
En\ironmental  Regulation  in  the  very 
near  future  to  incorporate  this 
requirement.  The  Agency  has  adopted 
the  suggestion  of  the  reference  and  has 
incorporated  this  change  to  the 
proposed  rule. 

Section  1943.24— Special 
requirements.  One  respondent  suggested 
that  1 1943.24(b)(l)ti}  should  be  changed 


to  read:    A  real  estate  lien  wiU  be  taken 
on  such  dwelling,  it  necessary,  to 
adequately  secure  the  loan. 

The  Agency  does  not  adopt  this 
suggestion.  There  may  be  equity  in  such 
property  to  further  secure  the  interest  of 
the  Government. 

Section  194325— Options,  planning 
and  appraisals.  Several  respondents 
commented  on  the  need  for  an 
appraisal,  no  matter  how  small  the  loan 
request  is,  and  the  need  to  establish 
guidance  as  to  the  qualifications  of  the 
appraiser.  Currently,  real  estate 
appraisals  are  not  required  when  the 
amount  of  the  loan  is  less  than  SlO.OOO, 
The  Agency  agrees  and  has  amended 
this  section  to  require  an  appraisal 
whenever  real  estate  is  taken  as 
security.  The  Agency  has  also  clarified 
this  section  by  including  contractors 
who  have  been  aulhonzed  to  make  farm 
appraisals  and  established  criteria  by 
which  the  County  Super\'isor  w'ill 
determine  the  qualifications  of  these 
contractors.  The  Agency  adopted  these 
changes  to  the  proposed  rule. 

Section  1943.29— Relationship  with 
other  FmHA  loans,  insured  and 
guaranteed-  One  respondent  suggested 
that  this  §  1943.29(b)(1)  be  rewritten  to 
make  it  clear  that  the  applicant's 
principal  balance  cannot  exceed 
$300,000  and,  if  there  is  a  cosigner,  the 
cosigners  principal  balance  may  not 
exceed  $300,000.  It  should  be  made  clear 
that  the  applicant  and  the  cosigner  are 
not  limited  to  a  combined  principal 
balance  of  $300,000. 

The  Agency  has  rewritten  this  section 
to  make  it  clear  that  the  total  insured 
and  guaranteed  FO.  SW  and  RL 
principal  balance,  including  the  new 
loan,  owed  by  the  applicant  does  not 
exceed  5300.000  at  loan  closing,  AH 
references  to  cosigner  have  been 
removed  from  this  paragraph.  TTie 
Agency  adopts  the  proposed 
amendment  as  changed. 

Section  1943.33— Loan  closing  actions. 
One  respondent  suggested  that 
§  1943.38(h)  be  eliromated  regarding 
supplementary  payment  agreements. 

The  Agency  feels  that  supplementary 
payment  agreements  are  an  essential 
collection  tool  for  farm  ownership  loans 
when  borrowers  depend  primarily  upon 
off-farm  income  to  make  farm  pavTnenis. 
The  Agency  does  not  adopt  this 
suggestion. 

Section  1943.43— Subsequent  FO 
loans.  Several  respondents  commented 
that  an  appraisal  should  be  considered 
whenever  real  estate  is  taken  as 
security.  The  present  regulations  state 
that  a  real  estate  appraisal  would  only 
be  required  when  real  estate  is  taken  as 
security  and  certain  conditions  existed. 
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The  Agency  agrees  and  has  dmended 
this  section  to  require  an  appraiaal 
whenever  rea!  estate  is  taken  as 
security.  Tbta  change  will  be  m  line  with 
the  requirement  in  5  1943^15  of  this 
subpart.  TTie  .-Agency  adopts  the 
proposed  amendment  as  changed. 

Exhibit  B  lo  Subpart  A—Target 
Participation  Rates  for  Farmers  Home 
Adrvinistration  Loans  ^or  Socially 
Disadvantaged  Applicants.  Two 
respondenfs  comraented  that  the  Target 
Participation  Rates  are  calcuJaled 
incorrectly.  The  Ayicultural  Credit  Act 
of  1987  mandates  that  direct  FO  loan 
funds  for  members  of  socially 
disadvantaged  groups  be  targeted  on  a 
county  basis.  However,  the  existing 
aliocation  formula  precludes  such  a 
distribution  of  funds.  There  is 
msufTicient  allocation  lo  ensure  that  at 
least  one  loan  could  be  made  m  each 
county  with  members  of  socially 
disadvantaged  groups.  Funds  will  be 
allocated  to  Stales  based  on  the  rural 
minority  population,  with  available 
funds  targeted  to  counties  with  the 
largest  rural  socially  disadvantaged 
population. 

Since  no  comments  were  received  on 
other  areas  of  the  proposed  nde  of  this 
subpart,  the  proposed  rule  is  adopted  as 
published,  except  for  minor  necessarj' 
clanru;at]on  and  editorial  changes. 

PART  1943 

Subpart  B 

This  subpart  provides  guidance  tor  the 
making  of  [ntured  Soil  and  Water 
Loans. 

Section  }94^.S4—Def!aitiotis.  Tbere 
were  several  re&poodents  who 
commented  an  the  proposed  fe&sibtiity 
definition.  The  conunents  were  the  same 
as  those  addressed  in  Part  1943.  Subpaii 
A,  §  1943-4.  Please  refer  to  ttus  section  in 
the  Agency  s  re&ponse. 

Section  1943.63^^tl  and  wtuer  loan 
eltgibihty  reqmreiUGnts.  Several 
respondents  commented  that  the 
rf  ijulationa  ahouid  be  clarified  that 
ctiaracter  regarding  debt  repayment 
should  focus  on  whether  or  not  the 
applicant  has  tried  lo  pay  his/her  loans 
lhe>  suggested  that  u'  a  person  has  a 
histor>'  of  delinquency  for  reasons 
bpyond  his/her  control  and  had  made  a 
honest  effort  to  meet  the  obligations  thai 
this  factor  should  still  meet  the  good 
character  requirements  The  .Agency 
agrees  and  has  adopted  ihe  propo&ed 
rule  as  amended. 

S^.rtinn  :943.ti&— Rates  and  terms. 
Several  of  the  respondents  commented 
that  the  regulations  should  be  changed 
to  state  that  'The  interest  rate  for  the 
loan  will  be  the  interest  rate  io  effect  at 


'he  timw  of  the  loan  a^pmvai  or  loan 
closing,  whichever  is  lower."  This 
requirement  is  set  forth  in  the  CONACT 
in  (7  U  S.C.  1927a}  U»an  Prograras.  Thua, 
the  Agtm  y  c*innot  change  this  language 
of  the  proposed  ruie. 

Secli(?n  J9i3.T5 — C^tiatrs,  piantiinft 
and  appro fsoh  SevprsI  rpsportdent."i 
commented  on  (he  need  for  an  appraisal 
no  matter  how  smal!  the  loan  request  is 
and  the  need  to  estabhsh  guidance  as  lo 
the  quah'ficafions  of  the  appraiser. 
Currently,  rea!  estate  appraisals  are  not 
required  when  the  amount  of  the  loan  is 
less  than  $10.00a  The  Agenty  agrees 
and  has  amended  Ihw  section  lo  require 
an  appruisal  whenever  real  e&lati?  is 
taken  as  security  Tht;  Axtncy  has  aiao 
clarified  this  sectirm  by  including 
contraclora,  who  have  b*ea  authonzinl. 
to  make  farm  appraisals  4nd  established 
cntena  by  whuJi  the  County  Supervisor 
will  determine  the  (iuahfication.s  of 
these  contractors. 

Section  1943.77 — Helatiottsbtp  f%'rtfr 
other  FmHA  toons,  insured  and 
guarantefrd.  Several  respondents 
commented  that  the  relationship 
between  FmMA  loans,  insured  and 
guaranteed  should  be  clarified.  Tlw 
Agency  agrees  and  has  amended  this 
section  by  including  an  example  which 
will  further  clarify  the  relationship 
between  the  two  programs.  The  Agency 
adopted  these  changtis  to  the  pn:)posed 
ruk. 

Section  J»t3.93—SufKpquentSW 
loans.  Several  respondents  comraented 
that  an  appraisal  shotikJ  be  considered 
whenever  real  estate  is  taken  as 
secnrity.  The  present  regulations  stale 
thai  B  real  estate  appraisal  would  only 
ho  required  when  real  estate  is  taken  as 
security  and  certain  conditions  existed. 
The  Agency  agrees  and  has  amended 
this  section  lu  require  an  appraisal 
whenever  real  estate  is  taken  as 
security.  This  change  will  be  in  line  with 
the  requirements  of  8 1943.75  of  this 
subpart  The  Agency  adopts  the 
proposed  amendment  as  r  hanged. 

Subpart  C— Insured  Recreation  Loan 

Pofictes.  Procedures,  and 
Authorizations 

Sortions  1943.101  through  VM.i  150 
hrive  been  removed  and  reserved 
because  the  program  has  nut  been 
funded  since  FY  1981  and  there  are  no 
plans  to  fund  it  in  the  future.  Removing 
the  regulation  will  reduce  the 
Government's  cost  of  revising  and 
maintaining  the  regulations.  No 
comments  were  received  on  this  so  it  is 
adopted  as  proposed. 


PART  1944— HOUSING 

Subpart  i^— Section  502  Rural  Housing 
Loan  Policies.  Proc«dur«s,  and 
Authoftattofia 

Section  79*4.23— Loans  to  Farm 
Owaursbip  fFO)  Individual  Soil  and 
IVater  (SWj.  und Recreation  (HLJ 
borroviers.  Section  1944.23  has  been 
reviaed  lo  change  a  reference  from 
Subpart  A  lo  Subpart  S  of  Part  19&1.  No 
comments  were  received  on  this  so  it  ts 
adopted  as  propoae<L 

PART  1945— EMERGENCY 

Subpart  C— Economic  Emergency 
Loans 

Set-tion  1.94Sn9 — Consohdafton. 
resch^dvhn^.  reamortizottor  and 
deferral  and  Sertion  1945.  J49~ 
Addftfonof  hany^  Sections  1945n<?(a) 
and  1945  149lb)  have  been  revised  to 
change  a  reference  from  Subpart  A  to 
Subpart  S  of  Part  1951  of  this  chapter, 
No  comments  were  received  on  these  so 
il  IS  adopted  an  proposed 

Subpart  D— Emergency  Loan  Policies, 
Procedures  and  Author  hattens 

Set -tn >n  li*43  I6&—fiotts  and  fe.Tiis. 
Sf!Ct]on  1943  16d4c|  has  be«i  revised  to 
change  the  reference  from  Subpart  A  to 
Subpart  S  of  Part  1951.  No  comments 
were  received  on  these  amendments  so 
it  is  adopted  as  proposed 

Section  J94.'i.Itifi—SetTjrTty 
requirements.  Section  1945.169(aM3)  is 
revised  to  conform  with  apphcahle 
change«  for  securtTy  in  other  regulation'; 
as  a  re.'iuft  at  cnmro^jnK  re(  nivcd  on  Ihi* 
subject 

PART  1951— SERVICING  AND 
COLLECTIONS 

Subpart  A— Account  SMVicfng  Poltetes 

Section  1  as !. 7— Accounts  of 
borrowers.  Sections  1951.7id|ll)  has 
been  revised  to  change  a  reference  from 
Subpart  A  to  Subpart  S  of  Part  1951. 

Section  19&1.7(f)  has  been  deleted. 
Paragraph  (g)  has  been  renumbered  lo 
(f).  This  is  no  longer  needed.  The 
information  wiU  be  obtained  through 
field  office  terminals.  Paragraph  (h)  has 
been  renumbered  to  (g). 

Section  1951.8— Types  of  payments 
Section  1951.6(a)  has  been  revised  lo 
change  "finance  Office'  to  "lock  box 
facility(s)." 

The  introductory  paragraph  of 
S  S 1951  9  and  1951 10  has  been  revrsed 
to  provide  thai  the  rules  on  distribution 
of  payments  apply  only  after  the  County 
Supervisor  decides  how  much  of  the 
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proceeds  will  be  released  for  other 
purposes.  This  is  to  make  sure  proceeds 
will  be  released  for  family  living  and 
farm  operating  expenses  before  making 
payments  to  FmHA. 

Section  3951.25 — Review  of  limited 
resource  FO  and  OL  loans.  Section 
1951.25(b)(5)  has  been  revised  to  change 
a  reference  from  Subpart  A  lo  Subpart  S 
of  Part  1951. 

Sections  1951.33  through  1951.49  have 
been  removed  and  reserved.  These 
paragraphs  have  been  transferred  to 
Subpart  S  of  this  part. 

Exhibit  titles  of  Subpart  A  of  Part  1951 
of  this  chapter  have  been  removed  and 
reserved. 

No  comments  were  received  on  these 
amendments  so  they  are  adopted  as 
proposed. 

Subpart  F— Analyzing  Credit  Needs 
and  Graduation  of  Borrowers 

Section  1 951 .262^ Action  when 
borrower  fails  to  cooperate,  respond 
and /'or  graduate.  Section  1951.262(c)(2l 
is  amended  to  remove  FmHA  Forms 
1924-14.  1924-25  and  1924-26  as  these 
forms  are  removed  from  all  the  FmiiA 
regulations.  T^is  was  overlooked  when 
the  proposed  rule  was  published. 

Subpart  G— Borrower  Supervision, 
Servicing,  and  Collection  of  Single 
Family  Housing  Loan  Accounts 

Section  1951.31  f — Reamortiza  tion. 
Section  195].314(a}(B)  has  been  revised 
to  change  the  reference  from  Subpart  A 
lo  Subparts  of  Pari  1951. 

No  comments  were  received  on  this  so 
It  is  adapted  as  proposed. 

Subpart  L— Servicing  Cases  Where 
Unauthorized  Loans  or  Other  Financial 
Assistance  Was  Received — Farmer 
Programs 

Section  1951.55a — Decision  on 
servicing  actions.  Paragraphs  1951.556 
(c)(l)(ii}  and  (c)(l)[iii)  were  revised  in 
ihe  proposed  rule  to  replace  Forms 
FmHA  1924-25  and  1924-26  with  Exhibit 
A  and  Attachments  1  and  2.  No 
comments  were  received  on  this. 
However,  in  view  of  comments  made  on 
other  regulations,  these  paragraphs  were 
revised  !o  follow  the  procedures  Subpart 
A  of  Pari  1955  of  this  chapter  without 
exception. 

Subpart  S — Farmers  Program  Account 
Servicing  Policies 

The  proposed  ruie  added  this 
regulation.  Previously,  the  major  FmHA 
FP  loan  servicing  programs  were 
dispersed  throughout  various 
regulations.  The  recodified  regulations 
combines  the  existing  loan  servicing 


programs  as  modified  and  include  the 
significant  loan  servicing  requirements 
of  (he  Agricultural  Credit  Act  of  1987 
(ACT).  This  will  make  it  easier  for  the 
FmHA  field  staff  and  borrowers  to  read 
and  interpret  the  Farmer  Program 
Ser\'icing  regulations. 

This  subpart  was  Ihe  major  area  of 
discussion  of  many  of  the  comments. 
The  following  appear  to  be  the  most 
significant  points  addressed  by  the 
respondents: 

Procedures  for  timely  consideration  of 
Preservation  Loan  Service  Programs: 
shared  appreciation  agreements  and  the 
request  for  additional  collateral  in 
Primary  Loan  Servicing  Program 
considerations:  debt  restructuring 
notices  to  accelerated  borrowers  who 
did  not  respond  to  the  "Notice  of  Right 
to  Request  Income  Release:"  proposed 
regulatory  provisions  that  were 
interpreted  to  prohibit  reconsideration 
of  Primary  Loan  SerMce  Programs  if  a 
borrower  becomes  delinquent  on  a 
previously  serviced  loan;  the  definition 
of  "circumstances  beyond  the 
borrower's  control:"  the  definition  of 
"good  faith;"  recovery  value 
calculations;  readability  of  FmHA 
notices;  contents  of  DALRS  computer 
program  and  printout:  and  what 
constitutes  a  feasible  plan. 

These  points  are  discussed  in 
accordance  with  the  applicable  Section 
of  the  Subpart. 

Section  195 1.901 —Purpose.  This 
section  describes  the  policies  and 
procedures  that  Farmers  Home 
Administration  (FmHA)  will  follow  in 
ser\icing  most  Farmer  Program  loans. 
Examples  of  loan  ser\'icing  actions  that 
FmHA  may  take  are:  consohdatlon, 
rescheduling  and/or  reamortization, 
deferral  of  principal  and  interest 
payments,  (including  Softwood  Timber 
(ST)  loans)  and  reduced  interest  rales, 
write  down  of  debl  (including 
Conservation  Ea.sements).  or  any 
combination  of  these  actions.  These 
actions  are  referred  to  as  Primar>'  Loan 
Service  Programs.  This  Subpart  also 
includes  Preservation  Loan  Scr\ice 
Programs,  staled  as  Homestead 
Protection  and  Leaseback/Buyback  and 
are  set  forth  in  specific  Sections  in  this 
Subpart. 

Several  respondents  were  not  in  favor 
of  the  debt  restructuring  with  write 
down.  These  respondents  stated  various 
reasons  why  FmHA  should  not  write 
down  FmHA  Farmer  Program 
borrowers'  delinquent  loans  and 
continue  with  them  under  the  regular 
loan  programs.  Generally,  these 
respondents  fell  that  the  legislation  was 
not  fair  to  the  many  FmHA  borrowers 
who  have  made  sacrificies  lo  keep  their 
loans  currenL  Several  of  the 


respondents  referred  to  the  write  down 
as  "bail  out  legislation"  for  poor  farm 
operators.  One  respondent  slated  that 
"our  troubled  farmers  have  caused  their 
own  problems  that  they  are  in  today." 
One  respondent  stated  "it  seems  that 
our  Government  is  confused  as  to  just 
what  it  wants  to  do.  On  one  hand,  they 
are  spending  billions  of  dollars  tr>'ing  to 
reduce  the  agricultural  surplus  and  on 
the  other  hand,  they  are  spending 
billions  trying  to  keep  farmers  in 
business  and  producing  that  shouldn^t 
be  there  anyway." 

One  FmHA  farmer  program  borrower 
wTote  "I  feel  this  is  most  unfair  and  feel 
that  1  also,  because  1  am  a  good  fanner 
and  did  not  live  beyond  my  means, 
should  be  given  the  same  nghts  and 
privileges.  So.  at  this  time.  I  am 
suspending  payments  to  FmHA  until  il  is 
explained  to  my  satisfaction  why  I 
should  not  be  given  these  same 
privileges." 

Several  respondents  wrote  in  favor  of 
the  proposed  restruclunng  of  FmHA 
farmer  program  loans  wiih  write  down 
and  preser\alJon  loan  service  programs. 
One  respondent  wrote  'loan  assistance 
from  FmHA  in  the  form  of  a  write  down 
of  existing  debl,  making  it  possible  to 
modernize  the  plant  and  equipment  to 
state-of-the-art  would  assure  the  long 
term  existence  of  (name  of  respondent) 
and  payout  of  the  Fmli.^-backed  bank 
loan."  Another  respondent  writes,  "I 
have  advocated  the  implementation  of  a 
forgiveness  clause  for  several  years  to 
assist  those  deser\ing  farmers  who.  by 
no  fault  of  their  own.  have  lost 
everything  they  owned  farming  "  Many 
form  letter  type  responses  were  received 
from  the  public  supporting  the 
restructuring  with  write  down  of  FmHA 
farm  debl  stating,  "Congress  passed  the 
Agricultural  Credit  Act  of  1987  to  help 
family  farmers  save  their  farms.  It  is 
now  up  to  FmHA  to  make  sure  that  the 
debt  restructunng  and  other  programs 
that  Congress  gave  FmHA  the  authority 
lo  use  will  help  farmers  save  their 
farms." 

The  Agricultural  Credit  Act  of  1987 
(ACT)  provides  for  substantial  revision 
in  FmHA  farmer  program  loan  servicing. 
The  loan  restrucluring  provisions  of  the 
Act  pro\'ide  for  a  write  down  of 
delinquent  debl  to  the  net  recover>' 
value  of  collateral  when  the  return  to 
the  Government  under  the  restructured 
debt  is  at  least  as  great  as  the  return 
from  involuntarj'  hquidation. 

One  respondent  noted  that  {  1951.901 
should  be  amended  lo  clarify  that  just 
because  the  Farmers  Home 
Administration  may  have  made  an 
improper  decision  in  granting  a  farmer  a 
loan,  il  should  not  be  considered 
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unauthorized  or  a  ooflprograna  Itwn  for 
purpose  of  loan  tervicing. 

The  Agency  agrees  that  if  FmiiA  w<is 
at  fault  in  issuing  a  loan,  the  farmer 
borrower  should  be  provided  with  ihe 
same  rights  to  loan  senriang.  appeals, 
and  release  of  production  mcome  as  any 
other  fanner  program  borrower-  Section 
1951.901  LS  amended  by  revising  to  state 
ihat  \{  FmHA  or  a  court  of  law 
determines  that  FmHA  was  at  fault  in 
issuing  a  loan,  the  farmer  burrower'a 
FmHA  loan  account  will  not  be 
considered  unauthorized  or  a 
nonprogram  laan.  for  purposes  of 
Pnmary  and  Preaer\'ation  Loan  Service 
Programs.  When  FmHA  makti*  every 
efforr  to  correct  unauthonzed 
fissii?tance,  such  loans  ar*^  serviced  as 
du:honzed  loans  and  therefore  may  be 
considered  for  all  ser\'icinfl  options. 

One  respondent  stated  that  in 
§  1951  9Cn,  examples  of  loan  servicmg 
-jc'juns  that  FmflA  may  take  should 
specjficdily  3ta!p  "Conservation  Set- 

Th^  "ConfJervation  Easerr.pnf 
Program"  r»  a  form  of  wnte  down  of  a 
distressed  FmHA  farmer  ptTigram  loan 
iJ5l  as  the  softwood  timber  loan 
prfMfram  is  a  form  of  deferral.  Thin  has 
tppn  clarified  m  J  1951  flOl 

>:ertion  1951.9112— PoUcv  Any  FmHA 
frirmer  program  borrower  may  request 
Primary  or  Preservation  I-oan  Service 
ProRramii  m  this  subpart  at  any  time. 
The  borrowers  must  be  unable  to  pay 
Their  debt  as  scheduled  before  FmHA 
w;!l  use  F^runary  or  Presprvalion  Loan 
ServK^  Programs.  The  borrower's 
^rcoant  must  be  managed  with  an 
m'erbU  objective  of  keeping  ihe  farmer 
;n  business  while  at  ihe  same  time 
rr;,nimLZing  loses  to  the  Govemmenr 

One  resporiden!  slaved  that  the  time 
r»?<iuired  to  thoroughly  analyze  each 
wnte  down  candidate  was  unrealislic. 
Th**  timeframe  should  be  6  months  or 
rr.-»re. 

The  Agncuttural  Creiiit  Act  of  1987 
retjuirea  FmHA  (o  make  the 
determioation  and  notify  the  borrower 
in  wntmg.  of  the  results,  within  60  days 
dfrer  receipt  of  a  written  request  for 
TMsinjctuDng- 

Several  respondents  stated  thai  since 
F-nHA  has  tho  authonty  to  enter  mto 
P-f'S'TVH'ton  Uian  Service  Program 
•  i^rf'-merita  prior  to  actual  Uquidation 
nr.d  fuftciofture.  that  all  borrowers  who 
rpqpond  to  the    Notice  of  the 
AviiiUbility  of  Loan  Service  Programs" 
s.io'jid  hp  ddtomaiically  considered  for 
f  i'jOiestead  Protection  and  Leaseback/ 
BiiyUack.  The  Agency  agrees  thai  all 
borrowers  who  respond  to  the  "Notice 
of  Avdiiabihty  of  Loan  Service 
Progttem«'  sbuuld  be  cotuidered  for 
I'reservahoo  Loan  Service  Programs  if 


the  borTow«r  8  debts  cannot  be 
restructured.  This  9eciK>n  la  ctanfied  to 
state  that  FraHA  may  enter  into 
Homestead  [^leclKUi  and  Leaseback/ 
Bnyback  Agreements  prior  to  any 
acceleration  of  liquidation  actions- 
Several  respnndents  stated  that,  m  the 
Phase  1  referred  to  m  this  secthxt.  it  was 
nui  cLear  whether  the  tools  of 
rescheduling  and  rexmortuation  would 
be  availahie  to  all  borrowers  who  are 
already  delinquent  on  th^ir  loans  and 
who  will  be  provided  nonce  of  the 
'ivaiiability  of  loan  servicing  under  the 
Pnmary  Loan  Service  Programs  This 
section  is  amended  to  stale  that 
rescheduling  aod/or  reamortization 
must  be  used  before  an  account  gets 
behind  schedule  as  well  as  used  for 
accounts  that  are  behind  schedule.  The 
Coonty  OfFtce  empioyee.s  will  review 
farmer  program  loan*  annually,  prior  to 
the  date  the  annual  payment  is  due.  in 
order  to  determine  what  servicmg 
actions  are  needed  to  properly  service  a 
borrower's  accounts. 

One  r'-sptindenl  suggested  that  the 
specific  cakuiidhckn  formula  contained  in 
the  regulation  be  slated  in  the 
discussion  of  Ptiase  lU  of  this  section 
and.  the  section  requinr.g  an  appraisal 
of  all  collateral,  should  require  that  the 
appraisals  be  in  compliance  with  Ihe 
titandard  apptaisal  provisions  outlined 
in  the  regulation.  The  Agency  agrees 
with  these  suggestions  and  has  amended 
Ihe  rule  !o  incorporate  this  comment- 
Phase  111  of  this  paftigraph  stated  that 
when  the  borrower's  debts  could  not  be 
restructured,  the  borrower  is  placed  in 
Phase  IV  and  liquid^ttion  will  be 
required. 

Several  respoodenls  p^nnted  out  that 
alt  delinquent  borrowers  who  are  sunt 
the  notice  of  loan  service  programs  are 
enUtled  to  apply  for  Homestead 
Protection  and  Leaseback /Buyback 
Programs  pnor  to  FIntL^  actually 
accelerating  du*  loans  and  taking  the 
property  into  mventi^iy.  and  that  these 
borrowers  must  be  advised  of  and 
considered  for  these  programs  pnor  to 
dctual  acceleraiiuQ  or  hquidation.  The 
Agency  agrees  with  this  comment  and 
has  incorporuted  the  change,  along  with 
other  minor  changes  m  Unguage 

Section  1951.902  of  the  proposed  rule 
indicated  Ihat  FmHA  will  use  an 
approved  computer  program  lo  assist  m 
finding  and  documenting  tlie  loan 
servicing  prognim  that  wiU  provide  the 
best  net  recovery  lo  the  Government 
and  keep  the  fanaef  on  the  farm. 

Several  respondents  commented  that 
since  the  ultimate  decisions  on  servicing 
FtnHA  loans  will  be  made  through  the 
use  of  this  computer  program,  it  b 
important  that  the  computer  program  be 
made  available  to  Ibe  general  pubhc. 


The  rr'spondents  pomted  out  thdl 
complete  tnstrvctKXM  sboukt  be  made 
available  to  the  public  for  comment  as  if 
It  were  a  proposed  rule. 

Tht*  Agpncy  has  considered  this  view 
<ind  has  addei)  a  separate  Fjihibtt  )  to 
fully  explam  and  provide  instructions  on 
how  the  'Debt  and  Loan  Restuctoring 
System  (DALRS)"  is  used  to  assist  in 
fmdmg  th*!  loan  servicin»  programs  best 
suited  for  a  borrower's  farming 
operation.  Since  this  rule  will  be 
published  as  an  intenm  rule^  the  public 
will  have  an  opportunity'  to  review  and 
comment  on  these  new  evhibils 
However,  because  of  conditions  in  the 
farming  community  and  FmHA  s 
statutory  mandate  requiring  raT*»d 
implemetation  of  these  rules,  they  will 
take  effect  as  interim  rules.  This 
requires  that  final  rules  be  publiyhed 
after  the  comment  period. 

Section  1951.903-— Authorities  and 
ResponmbihUes.  Section  1951. 903. 
paraj^aph  (bj.  provide*  that  only  State 
Directors  are  authorized  to  write  down  a 
borrower's  debt. 

The  comments  on  this  section 
indicated  that  it  would  be  very  difficult 
and  time  consuming  for  one  person  to  be 
making  ultimate  decisions  on  wnTe 
down  of  debt.  They  suggested  tht 
regulations  should  be  outhned  in 
sufficient  detail  to  ensure  that  County 
Office  employees  are  capable  of  making 
decisions  on  write  down  of  debL 

The  Agency  agrees  that  the 
regulations  should  be  written  m 
sufficient  detail  to  ensure  that  County 
Office  employoes  can  recommend 
decisions  on  write  down  of  debt. 
However,  the  Agency  does  not  agree 
Ihat  the  write  down  be  approved  at  any 
level  below  the  Slate  Dtrector  The 
Agency  currently  has  placed  the  debt 
settlement  authority  at  the  Slate 
Director  level  and  believes  that  write 
down  approval  must  remain  at  the  Slate 
Director's  level  for  internal  control  of 
the  writp  down  process. 

Thi:s  section  also  inchides  a  provision 
that  allows  County  Supervisor?  to 
reschedule  debt  or  reamortjze 
borrowers'  debts  only  once  If  further 
rescheduling  or  reamortizallon  is 
necessary,  then  it  must  go  to  the  next 
higher  level  of  FmHA 's  supervision. 
Also,  if  any  further  action  w^as  needed,  ft 
would  have  to  be  based  on  whether  the 
borrower  was  reducing  the  principal  and 
making  alt  payments  on  the  interes>l. 

The  comments  on  this  section 
indicated  that  these  restrictions  seemed 
to  be  contrary  to  the  Intent  of  the 
Agricultural  Credit  Act.  They  pointed 
out  that  df-nymg  these  delinquent 
borrowers  an  opportunity  to  reschedule 
or  reaiRortize  their  loans  a  second  lime 
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Bnd  requiring  them  to  unmedialely  go 
into  prmcipat  and  interest  wnte  down  or 
other  types  of  pnmary  loan  servicing 
would  simply  require  the  Government  to 
loans  more  money  on  these  borrowers' 
accounts. 

The  Agency  agrees  with  these 
comments  and  has  incorporated  this 
suggestion. 

Section  195h906~Definttion&.  Several 
respondents,  including  FmHA  field 
offices  and  special  interest  groups, 
commented  on  several  of  the  definitioaa 
in  this  section. 

One  respondent  stated  that  the 
definition  of  "delinquent  borrower" 
should  be  amended  to  read  "a  borrower 
who  has  failed  lo  make  all  or  part  of  the 
payment  which  is  due  for  30  or  more 
calendar  days  after  the  due  date."  This 
would  ensure  Ihat  borrowers  who  have 
attempted  to  make  partial  payments  but 
are  unable  to  make  their  whole  payment 
will  be  provided  the  opportunity  to  use 
the  Primary  Loan  Service  Programs 
when  they  first  begin  to  pet  into  trouble 
on  Iheir  loan  payments.  The  Agency 
agrees  and  adopts  this  suggestion. 

One  respondent  suggested  that  the 
definition  of  "farm  plan"  should  prohibit 
the  required  use  of  Coordinated 
Financial  Statements  without  consent  of 
the  borrower.  The  Agency  agrees  and 
the  definition  has  been  amended  lo  state 
that  FmHA  will  not  require  the  use 
Coordinated  Finanaal  Statements. 

A  number  of  respondents  commented 
on  the  definition  of  "feasible  plan." 
Paragraph  (b|  of  the  proposed  definition 
stdtes  "to  meet  scheduled  payments  nn 
all  open  accounts  and  on  all  other  debts, 
some  of  which  may  include  delinquent 
taxes."  One  respondent  recommended 
the  definition  be  amended  to  stale  that  if 
there  are  outstanding  df  bis  to  suppliers 
which  would  not  be  ordinarily  placed  on 
a  scheduled  repayment  plan,  FmHA  and 
the  borrower  sbuuld  attempt  to  contact 
!he  supplier  and  work  out  a  reasonable 
schedule  of  payments.  This  problem 
fihuuld  be  dealt  with  in  the  mediation  or 
voluntary  meeting  of  creditors  process. 
See  i  1951.912  of  this  subpart. 

Several  respondents  objected  lo  a  S 
percent  reserve  requirement  in  the 
dofmition  of  a  feasible  plan  that  would 
allow  for  'risk  and  uncertainties."  The 
Agency  agrees  that  if  a  borrower  is  able 
to  show  a  feasible  plan  without  this  5 
percent  reserve,  the  borrower  should  not 
be  denied  FmHA  s  services.  The  5 
percent  reserve  requirement  has  been 
removed. 

One  respondent  objected  to  the 
requirement  that  the  plan  must  include 
an  average  standard  of  living  for  the 
family  members,  staling  that  many 
farmers  for  years  have  been  hving  at  a 
standard  below  poverty  level.  The 


respondent  stated  that  the  average 
family  standard  of  hving  should  not  be 
strictly  based  on  the  average  of  actual 
living  expenses  for  farmers  over  that 
time  penod-  The  .Agency  agrees  and  has 
removed  the  refprence  to  "average" 
standard  of  living  and  substituted  the 
wording  "whirh  is  in  accordance  with 
the  essential  family  needs."  along  with 
other  minor  changes. 

One  respondent  recommended  that 
the  definition  of  "liquidation"  be 
amended  to  clarify  that  simply  the  fihng 
of  a  claim  m  a  bankruptcy  action  is  not 
a  complete  liquidation  of  the  borrower's 
account  The  Agency  agrees  and  adopts 
this  recommendation. 

One  respondent  recommended  that 
the  definition  of    Primary  Loan  Service 
Programs"  should  be  amended  to  refer 
lo  the  ebgibihty  cnleria  for  each  of  the 
individual  types  of  primary  loan 
servicing. 

The  Agerury  has  recodified  the  loan 
servicing  regulations.  They  were  revised 
and  mci>rporbted  in  ihis  subpart  as 
indicated  abov^  The  proposed  rule  did 
remove  obsolete  and  unfunded  loan 
program  regulations.  Minor  changes  in 
language  and  additions  in  the  intenm 
rule  have  been  nitide  to  clarify  the 
internal  effect  of  recodification  of  the 
regulations.  The  proposed  rule  definition 
of  "Primary  Loan  Service  Programs"  is 
adopted  and  is  consistent  with  the 
eligihihty  requirements  of  the  Act. 

Section  1951.907 — Notice  of  Loan 
Service  Programs.  This  section  allows 
FmHA  lo  nohfy  borrowers  whose 
ticcounis  are  al  least  180  days 
delinquenl  of  fVimary  Loan  Service  and 
Preservation  Loan  Service  Programs. 
Paragraph  (b)  requires  FmtL\  to  notify 
borrowers  whose  accounts  were 
accelerated  between  November  1, 1985. 
and  May  7. 1987.  This  includes 
borrowers  who  did  not  apply  for  debt 
restructuring  within  45  days  after 
receiving  the  FmHA  s  'Notice  of  Right  to 
Request  Income  Release." 

Several  respondents  commented  that 
the  notice  appeared  to  deny  borrowers 
whose  accounts  have  been  accelerated, 
an  opportunity  to  apply  for  any  kmd  of 
Primary  Loan  Serviang  or  debt 
restructtuing.  The  rule  has  been 
amended  to  clanfy  that  all  farmer 
program  borrowers  whose  accounts 
were  accelerated  but  have  not  been 
foreclosed  or  liquidated  will  be  sent 
Exhibit  A  with  Attachments  1  and  2, 
Those  borrowers  who  do  not  respond 
within  45  days  after  receiving  the  FmHA 
notice  will  then  t>e  sent  Attachment  7. 
"Notification  of  Continued  Acceleration 
of  Loans.  Notice  of  Borrower's  Rights." 
and  Attachment  B.  "Response  to  Notice 
Informing  Me  of  FmHA's  Intent  to 
Continue  to  Accelerate  My  Loan. " 


Several  respondents  commented  that 
paragraphs  fb)  and  (c)  of  this  section 
should  be  clanfied  to  state  that  the  30- 
day  period  for  the  borrower  to  pay  the 
entire  payment,  or  request  voluntary 
conveyance  be  amended  to  state  30 
days  after  receipt  of  the  farmer's 
response  to  Attachment  7.  Otherwise,  it 
is  not  clear  whether  the  ."K)  days  nms  at 
the  same  time  as  the  45  d^ys  in  the  same 
section.  The  Agency  agrees  and  adopts 
this  recommendabon.  along  with  minor 
changes  in  lanRuajiP 

Several  respondents  recommended 
thai  paragraph  fe!  of  this  section  be 
clanfied  by  stating  that  the  fact  that  a 
prior  lienholder  or  a  junior  lienholder  is 
foreclosing,  does  not  lake  away  the 
borrower's  rights  to  receive  Ihe  "Notice 
of  the  Availabihty  of  Loan  Service 
Programs."  TTie  Agency  agrees  and  has 
amended  this  paragraph  lo  incorporate 
the  change,  along  with  other  minor 
changes  in  language 

Several  respondents  suggested  that 
paragraph  (f)  of  this  section  be  amended 
to  clarify  that,  after  any  final  FmHA 
decision  that  does  not  result  in  a 
resolution  of  the  loan  defaults,  the 
account  will  be  accelerated  in 
accordance  with  Subpart  A  of  Part  1955 
of  this  chapter.  .Also,  paragraph  {^)  of 
this  section  and  paragraphs  {«1  and  |b) 
of  S  1951-908  wefF  identified  by  the 
respondents  as  needing  clarification 
regarding  which  attatJiments  are  to  be 
sent  and  what  inform;jtion  is  ni^i?d  lo 
fill  out  a  complete  financial  statement 
and  to  prepare  a  Farm  and  Home  Plan 
The  Agency  agrees  and  has  made  minor 
changes  m  language  for  clarification 
purposes- 
Several  respondents  stated  that  the 
proposed  regulation  be  clarified  to  make 
It  clear  that  borrowers  notified  of 
Pnmary  Loan  Service  and  Preservabon 
Loan  Service  Programs  be  considered 
for  both  of  tfiese  programs  prior  to 
acceleration  or  liquidation.  The 
respondents  recommended  that  FmHA 
first  consider  the  borrower  far  the 
Primary  l-oun  Ser\ice  Program  and  if  not 
eligible  or  the  debt  cannot  be 
restructured,  automatically  consider  the 
Preservation  Loan  Program.  If  the 
borrower  is  found  ineligible  for  either 
program,  appeal  rights  should  be  given 
.separately  for  each  adverse  decision. 
The  Agency  agrees  with  this  comment 
and  has  incorporated  the  change  in 
S9  1951.909iil(Z)  and  1951.911(aHl)(i). 
Two  paragraphs  designated  (c)  and 
(d|  have  been  added.  Section  Ic)  covers 
bankruptcies  pending  on  January  6. 1988. 
the  effective  date  of  the  .Agncuttural 
Credit  Act  of  1987.  The  Agency  has 
added  this  paragraph  in  response  to  a 
comment  concerning  the  proposed  rule 
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a;  §  1962  4*  The  respondent  staled  that 
the  proposed  rule  would  exclude 
btjirowvers  who  Hied  bankruptcies 
around  the  effective  date  of  ihe  Aci.  In 
accordance  with  paragr^iph  |c|  FmH.A 
will  send  notices  to  the  aMomeys  of 
borrowera  whose  bankruptcies  were 
pending  on  January  6.  1988,  whose 
accounts  have  not  been  foreclosed  or 
liquidated- 

However,  as  provided  in  paragraph 
(d)  Chapter  7  borrowers  discharged 
prior  to  January  6. 1988.  but  who  have 
not  reaffirmed  their  debt  to  FmHA,  will 
not  be  sent  the  notices.  This  paragraph 
has  been  added  tn  response  to  a 
comrr.ent  which  stated  that  Chapter  7 
discharged  borrowers  should  not  be  sent 
the  notices  bei  ause  they  do  not  have  a 
personal  oblisation  to  pay  their  debt  to 
FmHA.  The  Aiiency  agrees  with  this 
comment  except  for  borrowers  who 
have  reaffirmed  their  debt  to  FmHA. 
This  policy  IS  required  by  section  343  of 
the  Consolidated  Farm  and  Rural 
Development  Act  as  added  by  section 
605  of  the  Agnculttiral  Credit  Act  of  1987 
which  defines  borrowers  as.  ""  '  '  any 
farm  borrower  who  has  outstanding 
obligations  to  the  Secretary  •   '   '"This 
definition  continues  FmHA  s  poiiuy  in 
effect  on  the  date  of  the  l%7  Act  which 
provided  serx'icing  relief  tn  Chapter  7 
discharged  borrowers  only  i;  they 
reaffirms  their  debt.  FmHA  informed  the 
attorneys  of  these  borrowers  of  this 
policy  when  they  filed  for  bankruptcy  by 
sending  Exhibit  D  of  Subpart  A  of  Part  " 
1962  of  this  Chapter  [availdble  in  any 
FmHA  office) 

Regarding  Chapters  11.  12.  or  13 
borrowers  with  confirmed  plans  on 
lanuary  6,  1988.  paragraph  (d)  slates  the 
attorney  of  these  borrowers  will  be  sent 
the  notices  if  the  borrow  firs  are  ISO  days 
delinquent.  These  borrowers  have 
obligations  to  FmHA  under  their 
bankniptcy  plans  The  agency  believes 
section  605  of  the  Act  requires  that  these 
borrowers  be  sent  the  notices. 

Section  195l.90i^~Elr4!bihty.  This 
section  has  been  re-titled  and  is  set  forth 
in  the  interim  rule  as  subsection  (c)  of 
"Processing  Primary  Loan  Servicing 
Requests."  This  section  in  the  proposed 
rule  states  that  a  borrower  who  has 
applied  for  the  Primary  or  Preser\'ation 
Loan  Ser\'ic:p  Pmgram  must  meet  all  of 
the  requirements  listed.  This  section  as 
pubhshed  in  the  proposed  rule,  sets 
forth  eligibility  criteria  for  Preservation 
Loan  Service  Programs  and  some  of  the 
Primary  Loan  Service  Programs 

Several  respondents  commented  that 
(here  is  no  iustification  for  requiring  thai 
the  delinquency  on  the  FmHA  loan 
accounts  be  "due  to  circumstances 
beyond  the  borrower's  control",  and 
"that  the  borrower  must  have  acted  in 


good  faith  '  in  order  to  be  eligible  for  the 
Homestead  Protection  or  Leaseback/ 
Buyback  Programs.  The  statutory 
provision  that  sets  out  the 
circumslantes  "beyond  the  borrower's 
control"  and  "good  faith"  eligibility 
requirements,  relate  only  lo  the  debt 
restructuring  provisions  of  the  Act.  The 
Agency  agrees  with  this  comment  and 
has  incorporated  this  change  by 
removing  the  reference  to  the 
Preser\'ation  Loan  Ser\'ice  I^rograms 
from  the  section  that  sets  forth  eligibility 
for  the  Primary  Servicing  Programs. 

Several  respondents  commented  on 
the  "circumstances  beyond  the 
borrower's  control."  The  respondents 
stated  that  there  is  no  justification  for 
narrowing  the  previous  acceptable 
definition  contained  in  the  old  deferral 
regulations  in  7  CFR  Part  1951. 
§  1951.44fh)fl).  The  Agency  agrees  with 
the  comment  that  the  failure  to  pay  real 
estate  taxes  and  property  insurance 
premiums  when  due  is  not  necessarily 
the  fault  of  the  borrower  and.  therefore. 
should  not  be  included  in  the  definition 
of  "goiid  faith."  The  Agency  has 
incorporated  the  change,  along  with 
other  minor  changes  in  language  and 
additions. 

Several  respondents  objected  (o 
FmHA  requiring  borrowers  to  give 
additional  real  estate  collateral  In  order 
to  restructure  their  loans.  The 
respondents  argue  that  if  FmHA  were  to 
go  through  a  forced  liquidation,  the  only 
collateral  that  it  would  acquire  and  then 
liquidate  to  recover  on  the  loan  would 
be  the  collateral  that  it  had  at  the  time 
of  liquidation.  The  respondents  slate 
that  requiring  additional  security  for  the 
restructuring  Is  In  violation  of  the 
Congressional  intent  of  the  statute. 
FmHA  has  reexamined  this  requirement 
and  believes  that  the  additional 
collateral  may  be  contrary  to 
Congressional  intent.  Accordingly, 
FmHA  has  removed  this  requirement 
from  the  interim  rule. 

Section  J951SW. — Primary  loan 
service  programs — additional 
requirements.  This  section  of  the 
proposed  rule  has  been  moved  to 
i  1951.909  and  S  1951  910  entitled 
IReserveJ.  This  section  lists  all  of  the 
types  of  property  that  can  be  used  to 
secure  a  reamortized  or  rescheduled 
loan- 
Several  respondents  commenting  on 
this  section  staled  thai  while  this 
section  does  not  speciHcally  state  that 
FmHA  is  going  to  require  that  the 
borrower  place  all  of  his/her  property  as 
security  when  the  loan  Is  rescheduling 
or  reamortized.  the  section  implies  that 
FmHA  will  be  asking  for  additional 
security  in  order  for  the  borrower  to 
obtain  rescheduling  and  re  amortization. 


The  respondents  state  that  Congress  in 
no  way  intended  that  as  a  condition  for 
any  type  of  servicing  or  debt  restructure. 
FmHA  require  that  the  borrower  provide 
additional  collateral  for  the  restructured 
loan.  Under  FmHA's  other  regulations.  It 
is  described  as  an  exceptional 
circumstance  under  which  chattel  will 
be  taken  lo  secure  a  real  estate-type 
loan  and  real  estate  will  be  taken  to 
secure  a  chattel-type  loan.  The 
respondents  state  that  this  should 
remain  the  practice.  The  Agency  agrees 
that  FmHA  fanner  program  borrowers 
should  not  be  required  to  further  secure 
their  loans  as  a  condition  for 
restructuring 

Paragraph  (c)l7)|i)  now  designated 
§  1951.909(eI(3](vii)(Al  provides  that 
recoverable  cost  items  wilt  be  added  to 
principal  as  of  the  dale  the  new  note  is 
signed.  This  paragraph  also  stales  that 
"the  County  Supervisor  will  determine 
the  amount  of  interest  and  principal 
owed  on  the  date  the  new  note  will  be 
signed." 

Several  of  the  respondents 
commented  that  "recoverable  cost 
items"  have  not  been  defined  in  the 
regulation  and  also,  that  the  section 
should  clarify  whether  FmHA  intends 
for  the  borrower  lo  make  a  pa>Tnenl  of 
some  principal  and  mterest  on  the  date 
that  the  loan  is  deferred. 

"Recoverable  cost  charges."  as 
defined  in  7  CFR  Part  1951.  Subpart  A. 
are  those  which  Ihe  loan  agreement 
documents  say  Ihe  borrower  is  primarily 
responsible  for  paying  and.  which  the 
Government  can  charge  to  the 
borrower's  account.  The  wording  has 
been  clarified.  The  statute  does  not 
permit  the  capitalization  of  accrued 
interest  thai  is  not  more  than  90  days 
past  due.  This  section  is  clarified  to 
state  that  accrued  interest  not  more  than 
90  days  past  due  will  be  repaid  in  equal 
amortized  installments  during  the  term 
of  the  loan  consolidated,  rescheduled  or 
reamortized.  as  applicable.  Also, 
revisions  have  been  made  lo  clarify  that 
FmHA  does  not  require  a  payment  of 
principal  and/or  interest  on  Ihe  dale  a 
loan(s)  is  deferred  unless  Ihe  borrower 
is  able  to  make  such  a  payment. 

Several  respondents  commented  on 
paragraph  (c)(8)  of  this  section  which 
provides  that  a  supplemental  payment 
agreement  be  entered  into  when  the 
borrower  has  a  substantial  increase  in 
income  and  repayment  ability  during  the 
deferral  period.  The  respondent 
suggested  that  this  section  specify  that 
when  doing  the  analysis  to  determine 
whether  there  is  a  substantial  increase 
in  income  and  repayment  ability,  that 
FmHA  determine  whether  this  increase 
actually  exists  by  comparing  it  to  the 
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original  plan  developed  in  the  course  of 
the  deferral  application  and,  also  to 
plans  developed  for  the  current 
operating  year  to  determine  that  the 
excess  income  is  not  needed  for 
essential  living  and  operating  expenses 
or  scheduled  debt  repajTnent.  The 
Agency  agrees  and  has  incorporated  this 
suggestion  with  minor  revisions  for 
clarification.  Also,  this  paragraph  has 
been  revised  to  state  that  a  borrower 
may  appeal  an  adverse  action  regarding 
the  signing  of  a  supplemental  payment 
agreement.  The  borrower  will  be 
notified  of  any  Primary  and  Preservation 
Loan  Service  Programs  and  given  an 
opportunity  lo  apply  for  them,  either 
before  or  after  an  appeal  related  to  a 
payment  agreement. 

Several  respondents  commented  that 
the  requirements  of  the  highly  erodible 
and  conservation  provision  of  the  Food 
Security  Act  of  1985  should  not  be 
required  of  borrowers  in  order  for  the 
borrower  to  be  eligible  for  debt 
restructuring.  The  Sodbuster/ 
Swampbuster  requirements  apply  to 
loan  making  (insured  and  guaranteed], 
transfers  and  assumptions, 
subordinations  and  leases  and  credit 
sales  of  inventory  property.  See  Exhibit 
M  of  7  CFR  Subpart  C  of  Part  1940. 
Therefore,  the  Agency  has  clarified  the 
proposed  rule  to  require  compliance 
with  the  sodbuster/swampbuster  rules 
only  when  these  requirements  apply. 

One  respondent  suggested  that 
paragraph  (e)(4)  be  clarified  to  slate  that 
the  borrower  should  only  have  to 
participate  in  negotiation  with  creditors 
who  do  not  have  sufficient  security  for 
their  debt  and  who  represent  a 
substantial  portion  of  the  borrowers 
debt.  The  Agency  adopted  this 
suggestion.  Also,  paragraph  (el(5)  of  this 
section  has  been  clarified  as  suggested 
by  this  respondent  by  stating  that  the 
remaining  debt  after  restructuring  with 
the  Primary  Loan  Serx'ice  Programs  can 
be  rescheduled/reamortized  or  deferred 
in  accordance  with  paragraphs  (a),  (b) 
and  (c)  of  this  section. 

Section  1951.917 — Processing  write- 
down requests.  This  section  is  now 
entitled  "Processing  Preservation  Loan 
Service  Program  Request."  This  section 
as  published  in  the  proposed  rule  was 
entitled  Processing  Write  Down 
Requests  and  has  been  redesignated  to 
§  1951.909.  One  respondent  pointed  out 
that  paragraph  (a)(l}(ii}  should  be 
amended  lo  reflect  that  all  expenses 
should  be  based  on  the  average  holding 
period  when  calculating  the  recovery 
value  of  liquidated  loan  collateral  The 
Agency  adopts  this  suggestion  in  the 
section  redesignated  as 
5  1951  909(f)ll](ii). 


Several  respondents  commented  that 
paragraph  (d)(3)  of  this  section  should 
be  clarified  to  indicate  that  the  borrower 
does  not  have  to  exclusively  appeal  the 
current  market  appraisal  in  order  to  be 
entitled  lo  the  independent  appraisal 
Also,  the  respondent  suggested  that  the 
review  officer  as  well  as  the  hearing 
officer  review  the  independent  appraisal 
at  each  stage  of  Ihe  appeal  process.  The 
Agency  agrees  with  these  comments  and 
has  incorporated  the  changes  in 
5  1951  909(il(3).  along  with  other  minor 
changes  to  clarify  the  qualifications  of 
an  independent  appraiser. 

Several  respondents  objected  to 
paragraph  (e)(7)  of  this  section  that 
requires  FmHA  lo  lake  a  hen  on  all  real 
estate  owned  by  the  borrower  if  it  is 
going  to  write  down  debt,  even  if  the 
borrower  had  not  previously  pledged  the 
real  estate  as  security  on  the  loaiL  The 
respondent  stated  that  such  action  will 
put  the  borrower  in  very  significant 
disadvantage  in  thai  the  borrower  will 
have  no  security  in  order  lo  obtain 
operating  credit  in  the  future.  Also,  the 
re.'^pondent  staled  that  Congress  did  not 
intend  for  FmHA  to  collect  on 
restructured  loans  by  requiring  real 
estate  security  for  write  down  of  chattel 
loans.  The  Agency  agrees  and  has 
removed  this  paragraph. 

The  Agency  has  redesignated  and 
clarified  the  requirements  contained  in 
paragraph  (f)  regarding  the  processing  of 
net  recovery  buyout  recapture 
agreements.  These  requirements  are  not 
contained  in  §  1951.913  of  the  interim 
rule. 

In  the  proposed  rule,  Exhibit  f  set 
forth  the  provisions  of  the  Leaseback/ 
Buyback  Program.  The  Program  has 
been  moved  from  Exhibit  ]  to 
S  1951.911  fa)  of  this  subpart  to  combine 
Leaseback /Buyback  and  Homestead 
Protection  in  the  same  section  of  the 
regulations  under  the  title  of 
"Preservation  Loan  Sen-ice  Programs." 
This  improves  readability,  the  logical 
flow  and  the  conformity  of  the 
regulations. 

Several  respondents  commented  that 
once  a  borrower  responds  to  the  "Notice 
of  the  Availability  of  Loan  Service 
Programs."  that  if  Ihe  applicant  is  not 
determined  eligible  for  Primary  I.oan 
Service  Programs  Ihe  applicant  should 
automatically  be  considered  for 
Leaseback/Buyback.  The  Agency  agrees 
and  has  revised  the  regulations  to 
require  that  applicants  for  Primar>'  Loan 
Service  Programs  are  also  considered 
for  Preservation  Loan  Service  Programs. 
These  changes  have  been  incorporated 
In  the  interim  rule. 

Section  I.B  stales  thai  the  Leaseback/ 
Buyback  Program  will  be  available  to 


people  whose  property  was  in  inventory 
prior  to  January  6. 198B.  only  if  Ihe 
former  owner/previous  operator  was 
not  advised  of  his/her  Leaseback/ 
Buyback  rights  under  the  previous 
regulations- 
Several  rcEpondenls  commented  that 
people  whose  properiy  was  in  inventory 
prior  to  lanuary  6. 1968.  should  have  the 
right  lo  priority  consideration  for 
l^aseback/Buyback. 

The  slalutory  language  specifically 
requires  these  individuals  whose 
properly  was  in  inventory  and  such 
property  contamed  a  dwelling  that  they 
be  nolified  of  their  nghis  to  Homestead 
Protection  regardless  of  when  it  was 
taken  into  inventory.  The  Congress, 
however,  did  not  specify  that  those 
former  owners  whose  farm  property  wa? 
in  inventory  prior  to  )anuary  6,  ldB8.  be 
notified  more  than  once  of  their 
Leaseback/Buyback  rights.  Tho.«e 
former  owners  whose  properties  were 
acquired  prior  to  January  d,  1988.  were 
advised  of  their  rights  to  lease  or 
purchase  the  property  in  accordance 
with  the  provisions  established  by  Ihe 
Food  Security  Act  of  1985.  If  they  were 
not  advised  of  these  rights  (for  exompk-. 
property  acquired  shortly  before  fanuar],' 
6. 1988)  then  they  will  be  accorded  rights 
under  this  regulation.  Therefore,  the 
Agency  is  not  adopting  this  comment 

Section  I.C.9  of  Exhibit )  of  Subpart  S 
of  the  proposed  rule  slates  that  the 
previous  operator  is  the  operator  who 
was  leasing  the  farm  al  (he  time  the 
property  was  taken  into  inventory. 

Several  respondents  recommendi:rd 
that  priority  consideration  should  be 
given  to  an  operator  who  has  been 
leasing  the  land  from  FmHA  and  who 
was  nol  the  operator  at  the  time  FmH.-X 
look  the  land  into  inventory. 
The  Blatutory  language  for 
Leaseback/Buyback  does  not  permil 
priority  consideration  be  given  to 
operators  who  leased  the  properly  from 
FmHA.  Section  335{e)(l)(cltin|.  as  added 
by  Section  611  of  the  Agricultural  Credit 
Act  requires  that  priority  consideration 
be  given  to  Ihe  "immediate  previous 
family-size  farm  operator  of  such 
acquired  properiy."  Those  operators 
that  lease  properly  from  Fml  LA  will 
have  equal  opportunity  to  lease  or 
purchase  the  property  when  it  becomes 
available  to  lease  a  sale  to  ell  eligible 
operators.  The  Agency  did  nol  adopt 
this  comment- 
Section  IC.II  through  I1.B.2.  of  Exhibit 
I  of  Subpart  S  defines  suitable  inventory 
property  for  which  FmHA  can  make  a 
loan  and  sets  forih  the  appropriate 
notice  to  be  sent  to  borrowers  prior  to 
FmHA  taking  property  into  inventory: 
and  circumstances  under  which  FmHA 
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may  be  able  to  finance  the  purchase  of 
the  property  through  a  credit  sale- 
Several  respondents  suggested  these 
sections  should  be  clarified  to  state  that 
all  property  that  is  in  inventory  would 
fall  within  the  types  of  property  for 
which  FmHA  could  make  a  loan  and 
would  be  classified  as  suitable.  The 
Agency  has  revised  the  definition  of 
suitable  property  to  include  all  farmland 
propertips  that  can  be  used  for  general 
farming  purposes  irregardleas  of  size 
and,  also,  to  state  that  an  owner  will  be 
notified  of  the  Leaseback/Buyback 
Programs  pnor  to  FmHA  s  acquiring 
titte- 

Section  n.A.2.  of  Exhibit  J,  now 
S  1951.91T(a)  of  Subpart  S,  requires 
FmHA  to  insert  specific  provisions  into 
a  conditional  credit  sale  contract  with 
the  buyer.  These  provisions  stale  that 
FmHAs  obligations  are  contmgent  on 
the  owners  meeting  FmHAs  credit  sale 
criteria  for  creditworthiness  and 
repayment  ability  at  the  time  the  credit 
sale  is  ready  to  close. 

Several  respondents  commented  (hat 
this  section  should  be  amended  to 
permit  closing  of  the  credit  sale  at  the 
same  time  as  the  borrower  signs  over 
the  title  to  the  property  to  FmHA  when 
the  owner  is  agreeing  to  voluntarily 
convey  property  m  exchange  for  the 
buyback.  The  Agency  agrees  wnth  this 
comment  and  has  incorporated  the 
change  in  the  interim  rule  Because  of 
the  possibility  that  FmHA  could  acquire 
the  property  by  being  a  successful 
bidder  at  a  prior  lienhnlder's  foreclosure 
sale,  the  provisions  for  a  non- 
simultaneous  conveyance  and 
leaseback/buyback  have  been  retained. 

Section  li.B.3  of  Exhibit  |,  now 
§  19511a)  of  Subpart  S,  states  that  when 
the  borrower  is  agreeing  to  pay  in  cash, 
the  County  Supervisor  will  enter  into  the 
"Standard  Sales  Contract,"  with 
contingences. 

One  respondent  recommended  that 
the  conhngencies  of  the  sale  contract  be 
published  m  proposed  form  in  order  to 
obtain  public  comment  before  final  rules 
are  issued.  The  contmgenc>-  was 
inadvertently  not  published  in  the 
proposed  rule  and  the  Agency  has 
incorporated  the  contingency  in  the 
interim  rule  The  contingency  is  that 
FmHA  must  acquire  title  within  2  years. 
Comments  will  be  received  for  a  60-day 
period  during  the  interim  period  and  will 
be  considered  before  final  rules  are 
issued- 

Section  in.A.  of  Exhibit ).  now 
5  1951,91](a)  of  Subpart  S.  provides  for  a 
notice  to  be  sent  to  borrowers  whose 
property  has  been  acquired  by  FmHA 
advising  them  of  the  availability  of  the 
Leaseback/Buyback  Program. 


One  respondent  commented  that 
borrowers  should  be  given  a  specific 
date  by  which  they  must  respond  to  the 
notice  advising  them  of  the  availability 
of  the  Leaseback/Buyback  Programs 
The  Agency  has  revised  its  rules  to 
provide  that  the  former  owner  has  180 
days  to  make  application  to  enter  into  a 
lease  or  purchase  agreement.  These 
changes  have  been  incorporated  into  the 
interim  rule. 

Section  IIIB-  of  Fjihibit  {.  now 
S  1951.911(a)of  Subparts,  states  that 
ihe  spouse,  child,  or  entity  members 
exercising  his/her  priority  right  to 
Leaseback/Buyback  must  notify  FmHA 
of  their  intent  to  request  Leaseback/ 
Buyback  within  190  days  of  FmHA 
acquiring  the  property 

Several  respondents  commented  that 
FmHA  should  notify  the  borrower  of  the 
date  upon  which  the  application  should 
be  submitted  in  order  to  give  FmHA 
sufficient  time  to  consider  the 
application  and  to  enter  into  a  lease  or 
purchase  agreement  with  them.  The 
Agency  agrees  and  has  revised  the 
regulation  by  requiring  that  an 
application  for  the  spouse,  children  or 
entity  member  must  be  filed  within  the 
190  day  timeframe  and  has  removed  the 
190  day  timeframe  for  entering  into  a 
lease  purchase  agreement.  These 
changes  have  been  incorporated  into  the 
rule. 

Section  Hl.C.  Exhibit  (,  now 
$  1951.911(a)  of  Subpart  S,  gives  the 
previous  operator  30  days  from  the  date 
he/she  is  notified  about  Leaseback/ 
Buyback  to  enter  into  a  lease  or 
standard  sales  contract 

One  respondent  suggested  that  the  30- 
day  period  be  extended  to  60  days.  This 
30-day  penod  is  extremely  short. 
considering  the  lime  that  FmliA  must 
spend  to  review  the  previous  operator's 
application  and  close  the  transaction. 
The  Agency  agrees  and  has  removed  the 
30  day  requirement  to  enter  into  a  lease 
or  purchase  agreement.  The  operator 
must,  however,  make  application  within 
30  days.  These  changes  have  been 
incorporated  In  the  rule. 

Section  IH.D.  of  Exhibit  [.  S  1951-9ll(a) 
of  Subpart  S,  provides  for  free  and 
knowing  waiver  of  a  person's  or  entity's 
right  to  Leaseback/Buyback. 

One  respondent  suggested  thai  FmHA 
provide  a  waiver  form  that  will  be  used 
by  borrowers  waiving  their  rights  to 
Leaseback/Buyback  Programs.  The 
Agency  has  adopted  this  comment  by 
adding  Exhibit  Q,  "Waiver  of 
Leaseback/Buyback  Rights."  to  the 
subpart  in  the  intenm  rule 

Section  V.  Exhibit  |,  now  S  19S1  9ll(al 
of  Subpart  S,  deals  with  leaseback 
eligibility.  The  County  Supervisor  is 
required  to  determine  whether  the 


applicant  for  Leaseback/Buyback  has 
financial  management  skills  and 
financial  resources  to  assure  a 
reasonable  prospect  of  success  in  the 
farming  operation.  Several  respondents 
commented  that  '"Circumstances  beyond 
the  applicant's  control"  is  relevant  only 
if  it  reflects  on  the  applicant's 
management  skill.  The  Agency  agrees 
that  management  skills  and  financial 
resources  are  not  eligibility  criteria  for 
Leaseback/Buyback  and  has  revised 
3  1951-9n(a)  of  this  subpart  The  County 
Superx-isor.  however,  is  still  responsible 
for  determining  if  the  applicant  has 
sufficient  management  skill  and 
financial  resources  to  meet  the  terms 
and  conditions  of  the  lease.  The  change 
has  been  incorporated  in  the  rule. 

Section  V1.A.  Exhibit  I.  now 
S  19Sl.911(a)  of  Subpari  S.  requires  the 
applicant  to  notify  FmHA  of  his/her 
intention  to  use  a  cash  or  credit  sale  if 
the  applicant  is  applying  for  buyback. 

One  respondent  commented  that  this 
section  should  be  clarified  to  reflect  that 
the  borrower  is  obligated  to  advise 
FmHA  of  whether  or  not  they  want  a 
cash  or  credit  sale.  The  Agency  has 
revised  its  notice  to  previous  owners  to 
advise  the  previous  owner  that  the 
purchase  may  be  for  cash  or  credit  sale. 
The  revision  has  been  adopted  into  the 
rule. 

Attachment  l—"Aitreement" of  thia 
paragraph  sets  forth  conditionol 
Agreement  for  leaseback.  One 
respondent  commented  that  this 
agreement  should  specify  the  estimated 
rental  payments  and  advise  in  the 
conditional  agreement  that  this  rental 
pa>menl  may  change  if  there  is  a 
lengthy  period  of  lime  between  the 
signing  of  the  agreement  and  the  final 
signing  of  the  lease.  The  Agency  did  not 
adopt  this  comment  because  it  has 
determined  that  the  market  rent  values 
will  not  fluctuate  sufficiently  during  the 
two  year  period  and  the  actual  rent 
amount  must  he  known  for  Ihe  borrower 
to  develop  a  plan  of  operation. 

Attachmpnt  3 — Notice  of  the 
Availability  of  Leaseback/Buyback  of 
this  paragraph  is  used  to  notify  the 
previous  operator  to  advise  him/her  thai 
he/she  may  have  the  opportunity  to 
lease  or  buyback  the  property. 

Several  respondents  commented  that 
since  the  previous  operator's  priority 
consideration  for  Leaseback/Buyback  is 
not  time  limited  in  any  fashion,  the 
previous  operator's  application  should 
always  take  priority  over  a  comparable 
application  up  until  the  time  the 
property  is  teased  or  sold.  The  Agency 
believes  that  it  has  administrative 
discretion  to  limit  the  previous  operator 
to  30  days  in  which  to  make  application 
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for  leaseback/buyback.  In  addition,  the 
previous  operator  will  have  an  equal 
oppportunity  to  lease  or  purchase  the 
property  when  it  becomes  available  for 
lease  or  sale  to  all  eligible  family  farm 
size  operators  The  proposed  rule  is 
adapted. 

In  the  proposed  rule.  Exhibit  I,  now 
5  1951.911(b)  of  Subpart  S.  "Farmer 
Programs  Dwelling  Retention",  is 
changed  in  the  final  rule  from  "Farmer 
Programs  Dwelling  Retention"  to 
Homestead  Protection  '  to  conform 
with  the  title  of  section  614  of  the  Act, 
The  program  was  moved  from  Exhibit  1 
of  this  subpart  to  §  1951.911(b)  of  this 
subpart  to  combine  Homestead 
Protection  and  Farmland  Leaseback/ 
Buyback  in  the  same  section  of  the 
regulation  under  the  title  of 
"Preservation  Loan  Service  Prtigrams." 
This  improves  the  readability,  the 
logical  flow  and  the  conformity  of  the 
regulations.  This  is  a  result  of  comments 
received  on  the  readabihty  of  the 
regulations. 

FmliA  first  implemented  the  dwelling 
Retention  program  on  March  18. 1986  (51 
FR  9174).  7  CFR  Part  1955.  Subpart  B  as 
a  result  of  the  Food  Security  Act  of  1985. 
The  Agricultural  Credit  Ac!  of  1987 
revised  provisions  of  the  1985  bill.  The 
major  revisions  are: 

1.  A  borrower  may  apply  and  enter 
into  an  agreement  to  lease  with  an 
option  to  purchase  before  FmHA 
acquires  title  to  farm  property, 

2.  A  borrower  may  apply  regardless  of 
how  FmHA  acquires  the  property.  This 
is  a  change  from  the  1985  Acl- 

3.  Maximum  homestead  acreage  is 
increased  from  5  acres  to  10  acres. 

4.  The  requirement  of  gross  annual 
farm/land  sales  of  at  least  $40,000  has 
been  deleted. 

5.  The  purchase  price  is  the  market 
value  when  an  applicant  exercises  the 
option. 

6.  The  borrower  may  request  debt 
settlement  for  the  existing  balance  of  the 
FmHA  debt 

7.  This  program  applies  when  the 
primary  loan  service  programs  cannot 
help  the  borrower  and  FmHA  has 
acquired  Ihe  property  or  is  about  to 
acquire  it  from  Ihe  borrower. 

Several  comments  were  received  on 
the  proposed  rule  for  this  program.  The 
comments  are  addressed  to  various 
sections  of  Exhibit  I  of  this  subpart  of 
the  proposed  rule. 

Section  !U  B     Homestead 
Protection  One  respondent  commented 
that  the  requirement  regarding  the  size 
of  the  property  which  the  borrower 
could  retain  may  conOict  with  existing 
local  land  use  requirements.  The 
requirement  that  the  property  will  also 
include  not  more  than  10  acres  of 


adjoining  land  is  set  forth  in  Pub  L  100- 
233,  Agricultural  Credit  Act  of  1987. 
Thus,  the  Agency  cannot  change  this 
language  of  the  proposed  rule.  If  the 
minimum  lot  size  permitted  under  local 
law  is  in  excess  of  10  acres.  FmHA  may 
not  be  able  to  lease  or  sell  the 
homestead  protection  property  to  the 
borrower. 

Section  111.  D.     Market  Value.  One 
respondent  commented  that  the 
definition  of  market  value  should  be 
clarified  to  indicate  that  the  market 
value  will  be  established  by  an 
independent  appraisal.  This  would 
insure  that  FmHA  will  comply  with  the 
stalutorj'  provision  that  establishes  the 
market  value  will  be  the  purchase  price 
of  the  dwelling  if  the  borrower  wishes  to 
purchase  the  property-  Sections  IX  and 
XI  of  this  Exhibit  clearly  identify  that  all 
appraisals  will  be  conducted  by  an 
independent  appraiser.  The  Agency 
adopts  the  proposed  rule  as  amended. 

Section  IV.  A.    Determining 
Homestead  Protection  Property.  One 
respondent  commented  that  when  a 
borrower  informs  the  County  Supervisor 
of  his/her  intention  to  participate  in 
Homestead  Protection,  he/she  must  also 
inform  the  County  Supenisor  of  the 
building  and  property  the  borrower 
intends  to  include  m  the  Homestead 
Protection  property  However,  there  are 
no  notices  that  are  given  to  the  borrower 
which  would  indicate  the  borrower's 
responsibility  for  identifying  the 
property  which  would  be  included  in  the 
Homestead  Prelection  property.  It  was 
suggested  that  the  borrower  be  provided 
a  notice  of  this  responsibility.  The 
Agency  agrees  and  has  revised 
Attachment  1  to  Fjihibit  K  to  Subpart  S 
and  Exhibit  M  to  Subpari  S  to  request 
the  borrower  to  submit  to  FmHA.  a  map 
or  other  description  of  the  buildings  and 
property  to  be  included  in  the 
Homestead  Protection  properly.  The 
agency  adopts  this  amendment  as 
changed. 

Section  IV.  B.    Processing  Dwelling 
Retention  Before  FmHA  Acquires  Title. 
Several  respondents  commented  that  it 
should  be  made  clear  that  anyone  who 
applies  for  Primary  Loan  Service  and 
Preser\'a1ion  Loan  Se^\^ce  Programs  by 
responding  to  the  "Notice  of  the 
Availability  of  Loan  Service  Programs'" 
should  automatically  be  considered  for 
Homestead  Protection  unless  the 
borrower  indicates  that  he/she  does  not 
have  an  interest  in  the  program.  They 
also  felt  that  FmHA  should  consider 
Homestead  Protection  before  taking 
action  to  accelerate,  liquidate,  accept  a 
voluntary  conveyance  or  foreclose  on  a 
borrower's  property  if  the  Priman,'  Uian 
Service  Programs  would  not  correct  the 
financial  problems  of  the  borrower  The 


Agenc>'  agrees  and  this  paragraph  has 
been  revised  to  clanfy  that  a  borrower 
may  be  considered  for  Homestead 
Protection  before  acceleration  and 
liquidation  when  it  has  been  determined 
that  the  pnmary  servicing  options  will 
not  work.  This  action  will  depend  upon 
receipt  of  the  borrowers  written  request 
on  Attachment  2  to  Exhibit  A  of  this 
subpart.  The  Agency  adopts  the 
amendment. 

Section  V.     Eligibility.  One 
respondent  commented  that  the  criteria 
that  the  gross  farm  income  which  the 
applicant  and  any  spouse  must  have 
received  from  the  farming  or  ranching 
operation  be  reasonably  commensurate 
with  the  size  and  location  of  the  farm 
and  with  local  agncultural  conditions. 
The  suggestion  made  was  that  FmHA 
must  define  how  the  reasonably 
commensurate  cntena  will  be 
calculated.  The  Agency  agrees  and  has 
revised  this  paragraph  for  clarification 
by  defining  "reasonably  commensurate' 
as  relating  to  specific  individual 
borrower  8  past  gross  farm  income 
compared  to  farms  of  similar  size  and 
location  This  comparison  will  take  into 
account  such  factors  as  the  size  and 
location  of  the  farm  as  well  as  well  as 
the  natural  and  ecctnomic  conditions  at 
the  time  the  comparison  was  performed, 
The  Agenc>'  adopts  this  proposed  rule 
amendment. 

One  respondent  commented  that  in 
this  section  there  are  references  to 
"circumstances  beyond  the  borrower's 
control."  They  feit  thai  the  reference 
here  was  different  than  the  definition  of 
"circumstances  beyond  the  borrower's 
control"  contained  in  the  eligibility 
criteria  for  Pnmary  Loan  Servicing.  They 
suggested  if  this  was  the  case  it  should 
be  made  clear  in  this  reguldtion.  The 
Agency  does  agree  with  the  comment 
and  has  revised  this  paragraph  of 
Subpari  S  to  give  examples  of 
conditions  beyond  the  borrowers 
control  such  as  illness,  employment  ot 
conditions  that  make  the  dwelling 
uninhabitable.  The  Agency  adopts  the 
proposed  rule  as  changed. 

One  respondent  commented  that  the 
eligibility  criteria  that  requires  that  the 
borrower  must  have  continuously 
occupied  Ihe  homestead  property  dunng 
the  6-year  period  preceding  the  calendar 
year  in  which  the  application  is  made 
for  Homestead  Protection  is  arbitrary. 
This  requirement  is  from  Pub.  L  100-233, 
Agricultural  Credit  Act  of  1987.  Thus, 
the  Agency  cannot  change  this  language 
of  the  proposed  rule 

One  respondent  commented  that 
borrowers  who  applied  for  Homestead 
Protection  should  have  to  meet  the  same 
requirements  as  all  other  applicants  who 
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desire  to  purchase  FraSIA  acquired 
property  These  people  have  to  be 
creditworthy,  acted  in  good  Tailh.  and 
have  sufficient  income  In  repay  the  loan. 
Those  borrowers  who  are  eligible  for 
homestead  protection  must  have 
sufficient  income  to  make  the  rental 
payments  for  the  term  of  the  lease.  The 
statute  does  not  require  that  the 
borrower  acted  in  good  faith  during  the 
term  of  the  previous  loan;  thus,  the 
Agency  cannot  change  this  language  of 
fhe  proposed  rule. 

Section  VI.     Transfer  of  Dwelling 
Retention  Rights.  One  respondent  felt 
that  this  paragraph  should  allow  for  the 
transfer  or  assignment  of  Homestead 
Protection  rights  to  other  dependent 
members  of  the  applicants  family, 
beside*  (he  spouse  The  reason  was  that 
there  may  be  other  dependent  family 
members  who  are  old  enough  to  be  able 
to  maintain  the  property  The  Agency 
does  not  agree  as  Pub  L  100-233, 
Agricultural  Credit  Act  of  1987.  provides 
that  in  the  cave  of  death  or 
mcompetency  of  such  borrowers,  such 
nghts  and  agreements  shall  be 
transferable  only  to  the  spouse  of  the 
borrower  if  the  spouse  agrees  to  comply 
with  the  terms  and  conditions  thereof 
Thus,  the  Agency  cannot  change  this 
language  of  the  proposed  rule. 

Section  VIIl     Property  Requirements 
One  respondent  commented  that  if  a 
borrower  was  interested  m  the 
cancellation  of  the  debt,  that  (be 
borrower  should  be  responsible  for 
paying  any  cost  relating  to  Homestead 
Protection,  such  as  surveys,  appraisals. 
etc.  The  respondent  offered  a  suggestion 
that  the  first  appraisal  t>e  paid  by  the 
FmHA  as  it  is  the  seller.  The  Agency  has 
determined  that  the  costs  associated 
with  the  sale  of  the  Homestead 
Protection  property,  such  as  surveys. 
appraisals  and  legal  descnptions 
necessary  to  define  or  descnbe  the 
property  will  be  paid  by  the  Agency 
The  cost  to  the  lessee,  iif  he/she 
exercises  the  opUon  to  purchase  will  be 
the  same  cost  that  an  ordinary 
purchaser  would  be  required  to  pay.  The 
Agency  chooses  to  adopt  the  comment. 

Section  X.     Term  of  the  Lease  and 
E.Kercising  the  OpUon.  One  respondent 
commented  that  it  should  be  made  clear 
that,  if  a  borrower  appeals  FmHA  s 
decision  to  terminate  the  lease,  the 
termination  of  the  lease  will  not  lake 
place  until  after  all  of  the  appeals  are 
completed.  The  Agency  agrees,  has 
amended  the  proposed  rule  accordingly. 
One  respondent  commented  thut  this 
section  should  be  clarified  to  indicate 
that  boiTowera  who  exercise  their  nghts 
tcj  pnority  consideration  for  lease  or  sale 
of  the  rest  of  the  farmland  under  the 
farmland  Leaseback-Buyback  Program. 


will  not  be  considered  as  mterfering 
with  the  Covemment'g  efforts  to  lease 
or  sell  the  property.  The  Agency  agrees 
and  has  amended  the  proposed  rule  to 
cUinfy  that  an  applicant  exercising  his/ 
her  rights  under  the  Leaseback-Buyback 
Program  will  not  be  considered  as 
interfering  with  the  Government's 
efforts  to  lease  or  sell  fhe  properly.  The 
Agency  adopts  comment  and  has 
revised  the  rule  atxordmgiy. 

One  respondent  commented  that  the 
term  of  the  lease  'not  less  than  three 
years"  was  too  restnctive.  The 
respondent  slated  the  statutory- 
provision  says  that  the  lease  term  will 
be  up  to  five  years  upon  the  borrower  s 
request  Thus,  the  borrower  should  be 
able  to  enter  into  a  lease  agreement  for 
one  or  two  years.  The  Agency  agrees 
and  has  revised  the  regulations  to 
provide  for  a  lease  up  to  5  years  to  be 
consistent  with  the  provisions  of  the 
.Agricultural  Credit  Act  of  Idfl"  and  the 
terms  provided  for  leaseback-buyback 
The  Agency  adopts  the  change  as 
proposed. 

Several  respondents  commented  that 
'.he  requirements  in  section  XI  for  a 
second  appraisal  is  unnecessary  as  the 
Food  Security  Act  of  1985  indicated 
FmHA  would  sell  the  Homestead 
Protection  property  if  the  priue  was 
determined  by  a  independent  appraiser 
done  within  six  months  of  the 
application  for  Homestead  Protection 
The  Agricultural  Credit  Act  of  1987 
provides  that  the  borrower  has  the  first 
right  of  refusal  to  reacquire  the 
Homestead  property  on  such  terras  and 
conditions  as  FmHA  determines,  but 
FmHA  may  not  demand  a  payment  for 
the  properly  in  excess  of  the  current 
market  value  established  by  an 
independent  appraiser.  The  Agency  in 
the  proposed  rule  established  the 
concept  of  two  appraisal  to 
accommodate  the  1987  Act  as  to  the 
current  market  value  requirement.  The 
Agency  has  amended  the  proposed  rule 
'0  require  a  second  appraisal  only  if  the 
first  appraisal  is  more  than  one-year  old 
as  it  will  insure  that  the  lessee  will 
obtain  the  dwelling  at  the  current 
market  value. 

One  respondent  commented  that  the 
lease  agreement  should  dearly  state 
that  a  borrower  must  notify  FmHA  in 
wriimg  that  he/she  intends  io  exercise 
The  option  to  purchase,  and  that  he/she 
would  like  to  be  considered  for  a  credit 
sale  through  FmHA.  The  proposed  lease 
agreement  in  paragraph  91 1|  sets  forth 
the  requirement  that  the  lessee  may 
exercinti  the  option  to  purchase  at  any 
time  pnor  to  the  expiraiiun  of  the  lease 
by  delivering  to  the  FmHA  County 
Supervisor  a  signed  written  stdlemeni 
notifying  FmHA  that  the  lessee  is 


exercising  the  option  to  purchase  the 
property.  The  Agency  adopts  the 
proposed  rule. 

Attachment  2 — Dwelling  Retention 
Program  Agreement.  One  respondent 
commented  that  "FmHA  has 
commenced  action  to  forpclose' 
indicates  the  next  step  is  foreclosure.  It 
was  further  stated  that  in  many 
instances  FmHA  may  not  have  actually 
initiated  a  foreclosure  action  when  a 
borrower  is  asked  to  sign  this  cigreement 
and  this  reference  to  foret:losure  could 
cause  a  misunderstanding  The  .Agency 
agrees  and  has  modified  this  paragraph 
to  slate  "Borrower's  FmHA  loan  is  in 
default  which  could  result  in  the  loss  of 
the  borrower's  property  " 

One  respondent  stated  that  where 
FmliA  must  acquire  fee  title  to  the 
Homestead  Protection  property  seems  to 
indicate  that  if  the  borrower  is  not 
liquidating  all  of  the  real  estate  property 
securing  the  loan  but,  rather,  is  simply 
conveying  the  part  of  this  property 
which  includes  Homestead  Protection 
property,  they  may  not  be  eligible  to 
obtain  the  Homestead  Protection.  It  was 
suggested  that  FmHA  should  consider  a 
partial  liquidation  which  would  allow 
the  borrower  to  convey  a  portion  of  his/ 
her  real  estate  in  exchange  for 
Homestead  Protection  lease  and  service 
the  remainder  of  the  debt  through  the 
Pnmary  Loan  Service  Programs.  The 
Agency  has  amended  this  section  by  not 
referencing  the  liquidation  of  the  farm 
property.  The  borrower  may  apply  for 
Leaseback/Buyback  which,  if  approved. 
would  not  require  liquidation  of  the 
farm.  The  Agency  will  not  authorize  the 
combination  of  Primary  and 
Preservation  Programs,  By  keeping  (he 
Primary  and  Preservation  Programs 
separate,  it  will  ensure  that  the 
borrower  h«s  received  the  maximum 
write-down  of  the  debt  and  aUo  insure 
that  if  the  primary  programs  will  not 
assist  the  bomswer  he/she  has  the 
option  of  retaining  the  dwelling.  The 
Agency  adopts  the  proposed  rule  as 
revised. 

One  respondent  commented  on  the 
rental  price  for  the  Homestead 
Protection  property  and  that  for  a 
borrower  who  is  considering  voluntary 
conveyance,  it  is  very  important  that  he/ 
she  be  informed  up  front  of  the  lease 
terms  as  this  information  will  have  a 
bearing  on  the  borrow*.'r'8  decision  if  ii 
is  to  his/her  advantage  to  enter  into  the 
voluntary  conveyance  in  exchange  for 
the  Homestead  Protection  Agreement.  It 
was  suggested  that  FmHA  determine  the 
rental  price  when  negotiating  with  the 
borrower  pnor  to  signing  the  Homestead 
Protection  Program  Agreement.  The 
Agency  agrees  and  has  amended  the 
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agreement  to  provide  that  the  rental  will 
be  determined  before  the  agreement  is 
executed. 

It  was  also  pointed  out  by  the 
respondent  that  in  some  instances  a 
lengthy  period  of  lime  between  the 
signing  of  the  Homestead  Protection 
Agreement  and  the  actual  leasmg  of  the 
property  may  occur  and  that  it  should  be 
made  clear  that  if  the  lease  does  not 
begin  because  of  FmliA's  inability  or 
failure  to  comply  with  the  local  laws,  the 
borrower's  eligibility  for  Homestead 
Protection  will  not  be  affected. 
However,  if  under  local  law  it  is 
impossible  to  create  s  Homestead 
Protection  lot  with  a  maximum  of  10 
acres  (i.e..  local  law  requires  a  larger 
parcel),  it  will  be  impossible  to  provide 
the  borrower  with  a  Homestead 
Protection  property.  The  Agency  agrees 
with  the  comment  and  has  amended  this 
paragraph  to  provide  the  right  for  an 
appeal. 

One  respondent  commented  that  the 
Homestead  Protection  Program  is 
confiscatory  and  self-servicing  on  the 
part  of  the  Government  and  that  a 
borrower  should  not  be  required  to  sign 
away  or  waiver  any  nghts  that  they  may 
have  in  fee  title  and  humestead 
exemption  rights.  The  Agency  does  not 
agree  as  the  Homestead  Protection 
Program  provides  borrowers  an 
opportunity  to  reacquire  the  homestead 
they  onginalty  pledged  as  security  for 
loans.  The  eligibility  requirements  for 
the  Homestead  Protection  Program  are 
all  required  by  law  and  are  designed  to 
provide  borrowers  with  a  second  chance 
to  save  their  homesteads  if  they  are 
faced  with  the  prospect  of  losing  their 
entire  farm.  In  addition,  any  State  law(s) 
granting  greater  homestead  rights  than 
Federal  law,  will  prevail.  The  Agency 
adopts  the  proposed  rule. 

Section  1951.912— Mediation.  This 
section  discusses  FmHA's  participation 
in  the  Mediation  ProgrBm.  It  slates  that 
where  State  programs  of  mediation 
make  participation  voluntar>'  on  the  part 
of  creditors.  FmHA's  participation  will 
also  be  voluntar\'. 

Several  respondents  staled  that  this 
section  implies  that  if  the  Stale  program 
is  voluntarv'.  FmliA  may.  in  that  State 
determine  that  it  simply  will  not 
participate  in  that  State's  program.  The 
Agency  did  not  intend  to  imply  this 
interpretation  and  therefore  has 
rewritten  this  section  to  clanfy  that 
FmHA  will  participate  in  mediation 
programs  where  a  State  has  a  USDA 
certified  mediation  program.  However, 
where  a  Stale's  mediation  program 
makes  participation  in  mediations 
voluntary  on  the  part  of  creditors  in  that 
Stote.  FmHA  s  participation  will  also  be 
voluntary.  Since  FmHA  favors  the  use  of 


mediation,  of  course,  it  ordinarily  will 
decide  to  participate  in  mediations 
conducted  under  such  a  program.  The 
Agency  has  also  incorporated  other 
minor  changes  in  the  language  to  clarify 
how  FmHA  shall  participate  in  a 
certified  State  Mediation  Program. 

Several  respondents  commented  that 
paragraph  (b).  which  relates  to  FmHA's 
organization  of  voluntary  meetings 
between  the  borrower  and  creditors,  be 
clanfied  to  show  that  FmliA  is  willing 
to  make  some  ad)ustments  m  its 
payment  schedule  and  is  not  simply 
expecting  the  other  creditors  to  make 
such  concessions.  The  Agency  agrees 
with  this  comment  and  has  incorporated 
changes  for  clarification,  along  with 
other  additions  and  minor  changes  in 
language,  in  the  interim  rule. 

Paragraph  (b)(3)  states  thai  the  Slate 
Director  will  appoint  an  FmHA 
employee  not  previously  involved  in 
servicing  of  the  borrower's  account  to 
participate  in  the  meeting  with  creditors. 

One  respondent  commented  that  the 
notice  sent  to  the  borrower  advising 
them  of  the  date  of  the  meeting  should 
state  that  the  borrower  has  an 
opportunity  to  request  someone  other 
than  the  County  Supervisor  to  represent 
FmHA  at  the  meeting.  The  Agency 
agrees  and  has  incorporated  this  in  the 
rule. 

Several  respondents  commented  that 
FmHA  should  make  it  clear  in  paragraph 
{b)l4|  that  whenever  the  net  recoverj'  to 
FrniiA  will  be  greater  using  the  write 
down  than  to  go  through  foreclosure, 
that  FmHA  will  continue  to  use  the 
write  down  regardless  of  the  actions  of 
the  other  creditors.  The  Agency  has 
incorporated  this,  along  with  other 
minor  additions. 

Paragraph  |bH51  relates  to  agreements 
reached  at  the  "meeting  of  creditors.'" 

One  respondent  commented  that  it  is 
important  to  obtain  the  borrower's 
written  signature  on  the  agreement  as 
well  as  the  other  creditors, 
demonstrating  that  all  parties  are  in 
actual  agreement.  The  Agency  agrees 
and  has  incorporated  this  comment. 

One  respondent  recommended  that  a 
paragraph  be  developed  in  this  section 
requiring  State  Directors  to  develop  a 
State  supplement  that  describes  how 
FmHA  will  participate  in  its  State 
Mediation  Program.  The  respondent 
stated  that  all  of  the  various  Stale 
Mediation  Programs  are  substantially 
different.  This  suggestion  has  been 
incorporated  and  also,  a  paragraph  has 
been  added  to  clanfy  the  duties  of  the 
representative  at  the  meeting  of 
creditors  when  there  is  no  certified  State 
Agncultural  Mediation  Program. 

"The  rule  has  also  been  revised  to 
suggest  that  State  Directors  use  a 


mediator  in  the  meeting  of  creditors 
when  qualified  mediations  are 
available. 

Section  1957.914^Ser\!Cin^  approved 
primary  loan  sen-ice  program.  This 
section  states  the  terms  and  conditions 
with  which  FmHA  loan  notes  may  be 
consolidated,  rescheduled  or 
reamortized  during  the  Shared 
Appreciation  Agreement  period- 
One  respondent  commented  that 
FmliA  will  be  in  violation  of  statutor>' 
intent  if  it  does  not  make  consolidation, 
rescheduling  and  reamortization 
available  to  the  borrower  again  befo.re  it 
takes  action  on  a  delmquency  that 
develops  during  the  shared  appreciation 
penod.  The  proposed  rule  stales  that 
FmHA  will  not  consolidate,  reschedule 
or  rearaortize  loans  dunng  the  shared 
appreciation  penod.  The  Agency  agrees 
with  the  respondent  and  has 
incorporated  the  comment  with  other 
minor  changes  to  permit  such  actions 
during  the  shared  appreciation 
agreement  period  and  has  entitled  this 
section  "Ser\'icing  Pri-mar>'  Loan  Service 
Programs." 

Paragraph  (d)(1)  provides  for  the 
borrower  to  pick  an  appraiser  from  the 
list  of  three  provided  by  FmHA  to  do  the 
appraisal  at  the  time  the  recapture  will 
take  place. 

One  respondent  commented  that  since 
the  borrower  and  FmHA  will  share  m 
the  cost  of  the  appraisal  at  the  end  of 
the  recapture  penod.  it  is  important  that 
the  appraisal  be  done  only  if  it  is 
absolutely  necessary.  If  the  recapture 
will  lake  place  as  a  result  of  conveyance 
by  the  borrower  and  an  appraisal  is 
done  along  with  the  sale  or  conveyance, 
that  appraisal  should  suffice  for 
purposes  of  determining  the  amount  of 
recapture. 

The  Agency  believes  that  it  is 
necessary  that  the  appraiser  who 
conducts  an  appraisal  of  the  real  estate 
security  involving  a  Recapture 
Agreement  be  both  qualified  and 
independent.  Since  FmHA  is  responsible 
for  collecting  the  amount  due  under  the 
agreement,  the  appraisal  must  be 
accurate  In  cases  where  the  borrower 
voluntarily  conve\s  the  property  to 
FmfiA,  then  FmHA  would  complete  the 
appraisal  and  the  borrower  would  have 
no  appraisal  costs  unless  he/she  chose 
to  have  an  approved  independent 
appraiser  complete  an  appraisal  at  the 
borrower's  expense.  The  proposed  rule 
IS  adopted  with  no  change. 

Paragraph  [dH2)  relates  to  notifying 
the  borrower  of  the  amount  due  to  be 
recaptured.  This  paragraph  requires  that 
the  borrower  pay  the  recapture  amount 
within  90  days  or  the  notice  of  the 
borrower's  account  will  be  treated  as 
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delinquent  and  FmHA  wiU  proceed  with 
collection  effortfl,  which  may  incJude 
foreclosure- 
Several  respondents  commented  that 
the  recapture  calculationi  should  be 
appealable,  and  that  the  borrower 
should  receive  the  "Notice  of  the 
AvatiaMHty  of  Loao  Service  Programs 
pnor  to  acceleratioa  liquidation  or 
foreclosure.  Also,  the  respondents 
commented  that  FmHA  should  make  an 
attempt  to  ensure  that  the  shared 
appreciation  agreements  alone  do  not 
force  farmers  off  their  land  PniflA 
should  give  the  borrower  the  choice  to 
amortize  the  recapture  portion  over  the 
remaining  life  of  the  loan.  The  Agency 
agrees  with  these  comments  and  has 
incorporated  the  changes,  along  with 
orher  minor  changes  in  language 

Section  19fi  1.9  J  ft— Exception 
authority  This  section  sets  forth  the 
Administrator's  authority  to  make  an 
exception,  on  an  individual  case  basis. 
to  any  requirement  or  provision  of  this 
subpart  which  is  not  consistent  with  the 
statute  or  other  applicable  law  if  the 
requirement  or  provision  would 
adversely  affect  the  Government's 
interest. 

Two  respondents  commented  that  the 
exception  authonty  leaves  open  the 
possibility  of  some  people  to  receive 
special  treatment  and  recnmmended 
that  there  be  no  exceptions  to  the  rule 
The  Agency  believes  that  it  is  npressary 
that  such  authority  be  available.  In  a 
rule  of  thu  magnitude,  all  situations  are 
seldom  covered.  An  exception  authonty 
'.3  necessary  to  effectively  administer 
the  pro-am  The  Agency  adopts  the 
proposed  rule  as  modified  to  clarify  that 
the  exception  authority  may  aiso  cover 
omissions  m  the  regulauons  and  address 
situations  such  as  where  the  immediate 
health  and/or  safety  of  ten.^nts  or  th** 
community  are  endangered. 

Scrtion  1951.917  FmHA  Debt 
fiesiructunng  Support  Teams  IDRST). 
This  section  has  been  added  to  provide 
Slate  debt  restructuring  support  teams 
to  be  deployed  m  Stales  when  unusually 
large  number  of  Primary  and/  or 
Preser^'atJOD  Loan  Service  Program 
appiicaUons  are  received.  Stnte  Debt 
Restructonng  Support  Teams  IDRSTl 
Will  consmt  of  a  team  leader  and  team 
members,  selected  by  the  Slate  Director 
This  section  has  also  incorporated 
provisions  for  Nationai  Office  DRST 
ream  leaders  to  assist  State  Directors  m 
training  of  personnel  and  organizing  the 
processing  of  debt  restructuring 
activities.  The  Agency  has  added  this 
section  to  assure  that  when  unusually 
large  numbers  of  Primary  and 
Preservation  Loan  Service  Program 
jpplicalions  are  received  that  adequate 
personnel  are  assigned  to  assist  in 


rendenag  prompt  service  to  fanners  in 
serious  finJuiciai  difliculty. 

SecUon  1951£W  Fml^LA  Debt 
Restructuring  Assessment  Teams 
(DRAT).  This  sectkm  has  been  added 
providing  for  Slate  Debt  Restnictunng 
Assesament  Teanis  (DRAT)  m  order  to 
momtor  Primary  aikl  Preservation  Loan 
Service  Program  processing.  State 
Directors  are  raqmrsd  to  deploy  DRATs 
on  a  continuing  basis  to  areas  having 
unusually  large  oumbera  of  Primary  and 
Preservatioa  Loan  Service  Program 
activity.  The  teams  will  monitor  debt 
restructuring  processing  activiNes  in 
order  to  minimize  loan  servicmg  errors, 
espeaally  in  dptemunina  eligibility  and 
calculating  net  recovery  value  and  debt 
wTite-down.  The  Agency  baa  added  this 
section  to  assure  that  problems  are 
found  and  appropriate  corrective  action 
iS  promptly  taken.  State  Director  learn 
leader  reports  will  be  muniiored  by  the 
.-Vs&istant  Administrator  for  F-irmers 
Programs. 

Exhibits  and  Attach  nwnu  The 
proposed  Tula  has  numerous  F.xhibiis 
and  AtlAchments  for  cummunicatin^ 
with  borrowers.  Tb«fte  »t^  identified  as 
Exhibit  A  with  Attachments  1  through 
10,  include  detailed  information  on  the 
availability  of  Pnmary  and  Preservaiiun 
Loan  Service  Programs.  They  also 
provide  detailed  explanations  of  the 
farms  used  ^nd  deadlint^  and  procedures 
involved  in  applyirig  for  assistance 
under  the  debt  restructuring  provisions 
of  the  Agncullural  Credit  Act  of  1967, 

As  requued  by  the  AgniuUural  Credit 
Act  of  tea?  (Act)  some  of  these  notices 
will  be  sent  to  borrowers  who  received 
the  notices  involved  in  Cohwan  v.  Lyng, 
663  F.  Supp.  1315  {D.N.D.  1987].  Both  the 
Government  and  Coleman  PlatnUffs 
have  appealed  Coleman  to  the  Eighth 
Circtut.  The  Covemment  sought  an 
expedited  hearing  in  Coieman  because  it 
believes  that  the  Agricultural  Credit  Act 
of  1967  (Act)  moots  the  |une  2  injunction 
and  certain  elements  of  the  May  7 
decision.  Recently,  the  Eij^hth  Circuit 
denied  an  expedited  hearing  and  set  a 
hearing  date  of  September  19,  1986. 
However,  section  624  of  the  Act  requires 
that  final  rules  be  implemented  within 
150  days  after  Innuary  6.  1966.  the 
effective  date  of  the  Ad 

Several  provisions  of  the  Act  require 
that  borrowers  who  received  the  notices 
involved  in  Colemait  also  receive  the 
new  notices.  The  Agency  has  attempted 
to  resolve  these  coroplexiiies  within  the 
rulemaking  process.  The  Coieman 
decisioQ  found  that  FmlLA  must  give  a 
separate  election  of  options  for  each 
loan  accelerated  and  for  each  reason  for 
the  proposed  adverse  action  However. 
the  Court  based  lius  requirement  on  its 
analysis  that  FmHA's  previously  used 


Form  FmHA  1924-26  (BorTx>wer 
Acknowledgement  of  Notice  of  Intent  to 

Take  Adverse  Anfion)  required 
borrowers  to  make  a  binding  election  of 
one  type  of  option  on  Form  FmHA  1924- 
26,  the  response  form  to  Form  FmtlA 
1924-25  (Notice  of  intent  to  Take 
Adverse  Action).  However,  because 
such  a  binding  elecbon  of  options  is  now 
prohibited  by  section  33lD(bH2|  of  the 
Consolidated  Farm  and  Rural 
Development  Act  as  amended  by 
section  e054b)(2]  of  the  Agricultural 
Credit  Act  of  1987.  thtjse  rules  do  not 
require  borrowers  to  select  among  the 
opiiuns  offered. 

The  pn  teens  used  by  these  interim 
niies  IS  a  sequential  one.  All  bonowers 
who  are  180  days  delinquent  or  who 
have  been  accelerated  (but  not 
thereafter  foreclosed  or  liquidated)  will 
receive  F.xhtbil  A  with  Attachments! 
and  2  of  this  subpart  Ttiese  notices 
inform  bonriwers  that  their  pn>7nent8  to 
FmHA  are  sehiMisly  behind  sr.ht*dule. 
As  required  by  section  f»t»6  of  the  Act. 
the  notices  also  provide  a  summary  of 
all  primary  loan  service  programs  and 
preservation  loan  service  programs. 
copi«?s  of  the  forms  need«?d  to  apply, 
advice  on  how  to  get  copies  of  the 
FmHA  regulations,  and  n  description  of 
the  FmHA  appeal  pn.>ces9  The  May  7 
Cohmnn  decision  ordered  FmHA  to 
prepare  a  similar  but  less 
comprehensive,  summary  of  servicing 
options  which  would  be  available  to 
borrowers  upon  their  request.  The 
Coleman  summary  was  intended  to 
supplement  the  notice  forms  and 
provide  enough  information  for 
borrowers  to  make  a  choice  between  the 
options  offered  As  mentioned  above. 
these  interim  rules  do  not  require  or 
permit  a  binding  choice  between  the 
options  Attachment  1  of  Exhibit  A  of 
this  subpart  contains  the  summary 
required  by  the  Act.  In  these  inlenm 
rules.  FmHA  has  considered  and 
substantially  adopted  the  summary- 
prepared  by  the  Coleman  Plaintiffs 

However,  the  Act  also  requires  that 
the  summary  contained  in  the  new 
rujtices  offered  additional  options  which 
were  not  in  existence  a(  the  time  of 
Cohmon  [e.g^  debt  wrtle-down).  The 
preservation  loan  service  options  which 
were  expanded  by  the  Agricultural 
Credit  Act  of  1987  were  not  part  of  the 
Coleman  case  Borrowers  who  receive 
Exhibit  A  and  Attachments  1  and  2  will 
be  considered  for  all  the  primary  and 
preservation  loan  service  options  if  they 
return  Attachment  2  of  Exhibit  A  of  this 
subpart  withm  45  days  of  their  receipt  of 
these  notices. 

Certain  other  Coleman  borrowers  and 
borrowers  with  new  defaults  will  be 


Federal  Register  /  Vol    53.  No    176  /  Wednesday.  September  14.  1988  /  Rules  and  Regiilationa   35659 


sent  different  notices.  Borrowers  who 
converted  FmHA  security,  borrowers 
who  are  180  days  delinquent  and  also 
converted  FmHA  security,  or  borrowers 
who  have  violated  their  nonmonetary 
.igreements  with  FmHA  will  receive 
Attachments  1,  3  and  4  of  Exhibit  A  of 
this  subpart.  These  notices  describe  the 
borrower's  defaults  with  FmliA. 
However,  they  alao  offer  the  borrower 
the  opportunity  for  a  meeting  with 
FmHA.  a  hearing  and  the  opportunity  to 
apply  for  ser\'icing.  To  comply  with  the 
Coleman  orders  and  section  605  of  the 
Act.  these  borrowers  also  do  not  have  a 
choose  among  the  options  offered.  As 
noted  by  the  Coleman  Court,  there  may 
be  more  than  one  loan  involved  and/or 
more  than  one  reason  for  default.  The 
Coleman  Court  concluded  that  the 
notices  tn  this  situation  required  a 
choice  by  borrowers  between  servicing 
or  appeals.  In  the  Court's  view,  while 
borrowers  who  chose  servicing  would 
also  get  appeals,  borrowers  who  chose 
appeals  would  not  get  servicing  Under 
these  interim  rules  all  borrowers  will 
clearly  have  the  option  of  remedying  or 
appealing  an  alleged  conversion  of 
security  property  by  requesting  a 
meeting  or  a  hearing,  at  the  same  time 
ns  they  have  the  option  of  requesting 
servicing  to  correct  their  delinquency. 
To  pursue  these  options,  these 
borrowers  must  simply  return 
Attachment  4  after  checking  the 
Hppropriate  item  or  items. 

All  Coleman  borrowers  and  other 
borrowers  who  apply  for  servicing  but 
are  rejected  will  receive  Attachments  5 
iind  6.  These  notices  inform  them  of 
FmHA's  servicing  calculations  and  the 
reasons  why  FmHA  is  rejecUng  their 
servicing  request.  These  notices  inform 
borrowers  that  FmHA  intends  to 
foreclose  iheir  accounts  because  it 
believes  they  cannot  develop  a  feasible 
plan  or  do  not  qualify  for  servicing 
options,  Unlike  Form  FmHA  1924-38. 
Attachment  6  does  not  require 
borrowers  to  make  a  binding  choice 
between  the  options.  Rather, 
Attachment  6  offers  these  borrowers  the 
opportunity  for  a  meeting  and  a  hearing, 
and  the  opportimity  to  pursue 
preservation  loan  service  options. 
Certain  of  these  borrowers  may  also 
purchase  the  property  at  a  reduced 
value.  However,  borrowers  arc 
permitted  to  choose  one  or  more  of  these 
options.  Like  the  other  notices  of  flie 
subpart,  the  notice  does  not  require  a 
binding  election  of  options.  Of  equal 
importance  the  notices  are  clear  and 
readable.  In  Attachments  5  and  6, 
FmHA  has  adopted  the  formal  and  a 
substantial  amount  of  the  language 
suggested  by  the  Coleman  Plaintiffs 


Attachments  7.  6.  9.  and  10  may  also 
be  issued  lo  Coleman  borrowers  and 
other  borrowers  who  do  not  respond  to 
the  servicing  notices  within  the  required 
time  Attachments  7  and  8  continue  the 
accelerations  of  borrowers  who  have 
not  appUfcd  for  servicing.  Attachments  9 
and  10  are  notices  which  propose  to 
accelerate  or  continue  the  acceleration 
of  borrowers  who  reject  FmHA's  offer  to 
restructure  their  debts.  Attachments  9 
and  10  provide  hearing  rights  m  this 
situation.  These  notices  are  aiso  issued 
to  nonaccelerated  borrowers  who  have 
not  applied  for  servicing,  and  offers 
them  the  opportunity  to  appeal  the 
alleged  defaults. 

These  notices  (Attachments  1-10  of 
Exhibit  A  of  this  subpart)  are  published 
with  these  interim  rules.  They  comply 
with  the  Colemcn  decisions  to  the 
extent  allowed  by  the  Agricultural 
Credit  Act  of  1987  and  are  required  by 
law  to  be  issued.  FmHA  will  eliminate 
Forms  FmHA  1924-14,  1924-25  and 
1924-26  involved  m  the  Coleman  case. 
Instead  the  Agency  will  use  Exhibit  A 
and  Attachments  1-10  for  each  instance 
of  default.  The  borrower  will  receive 
one.  or  a",  the  most  three,  sets  of  notices 
with  Exhibit  A.  The  number  of  notices  is 
detennined  by  whether  the  borrower 
applies  for  servicing  and  quatlTies  for 
servicing  and  accepts  FmHA's 
restructuring  ofier.  In  implementing 
these  interim  rules,  the  Agency  is 
complying  with  the  intent  of  Congress 
which  staled  it  would  be  resolving  the 
Coleman  litigation  by  enacting  the 
Agricultural  Credit  Act  of  1967. 

Several  respondents  commented  on 
the  number  and  readability  of  the 
notice*.  One  respondent  did  an  in-depth. 
highly  detailed  analysis  of  the  language 
and  organization  of  the  various  notices. 
This  respondent  also  hired  a  readability 
experi  who  found  the  proposed  notices 
short  on  clarity  and  general  design.  The 
respondent  redesigned  and  rewrote  the 
notices  in  a  form  that  the  Agency  will 
use  with  certain  modifications  so  they 
can  apply  to  more  borrowers.  These 
comments  were  also  supported  by 
several  other  farm  groups  and  Stale 
oITicials  throughout  the  Midwest  farm 
belt.  Specifically,  the  revised  forms 
include  Exhibit  A  and  Attachments  1.  2, 
5  end  6. 

Exhibit  A— Attachments  1  and  2  have 
been  written  so  that  they  are  readable 
and  understandable  to  the  FmHA 
borrower. 

Exhibit  A — Allachmenis  3  and  3A 
have  been  deleted.  These  notifications 
were  lo  be  used  m  cases  where 
borrowers'  FmHA  loan  accounts  were 
accelerated  between  November  1. 19BS, 
and  May  7. 1987.  who  did  not  request 


debt  restructuring  and  release  of  normal 
farm  income. 

Several  respondents  commented  thai 
there  should  be  no  need  for  this  Notice 
provision  since  the  statutory  language 
requires  all  borrowers  at  lease  180-davs 
delinquent  to  receive  "Notice  of  the 
Availability  of  Loan  Service  Programs  ' 
It  was  not  the  intent  lo  exclude  these 
borrowers  as  they  would  have  received 
the  Notice  because  they  are  at  least  IflO 
ddys  delinquent.  The  ^ency  agrees  and 
has  deleted  these  exhibits. 

Exhibit  A — Attachments  3  end  4  in  the 
interim  rule  are  notices  sent  to 
borrowers  with  non-monetar>  defaults. 
non-monelar>'  defaults  with  monetary 
defaults  and  when  a  prior  lienholder  or 
limior  lienholder  is  foreclosing.  This 
Notice  advises  the  borrower  that  FmHA 
intends  lo  accelerate  their  FmHA  loan 
accounts  because  of  unapproved 
disposition  of  secunty  property;  they 
have  stopped  fanning:  or  have  violated 
other  provisions  of  their  loan 
agreements  with  FmHA.  These 
borrowers  also  will  receive  Attachment 
1  of  Exhibt  A,  "Primary  and 
Preser\'ation  Loan  Service  Programs.' 
and  are  told  they  can  apply  for  them  by 
returning  Attachment  4  within  45  days 
of  their  receipt  of  the  notices 

Several  respondents  commented  that 
certain  paragraphs  need  to  be  clarified 
to  make  it  easier  for  the  borrower  lo 
understand  what  allegations  may  be 
coii/e.-J^prf  and/or  appealed  if  the 
situation  is  nol  resolved  during  a 
meeting  with  FmHA  officials  TTie 
Agency  agrees  and  has  incorporated  the 
clarification.  Also.  Exhibit  A— 
Attachment  6.  "Response  to  .\otice  of 
Intent  to  Accelerate  or  Continue 
Acceleration  and  Notice  of  Borrower's 
Rights,"  has  been  changed  to  clarify  that 
the  borrower  is  requesting  consideration 
for  all  Primar>'  and  Preservation  Loan 
Ser\'ice  Progrnms,  including  Loan 
Deferral  and  Debt  Wnte-Down  when  the 
borrower  responds  to  Exhibit  A. — 
Attachments  5.  Exhibit  A — Attachments 
5  and  6  have  been  redesignated  Exhibit 
A — Atlachmenlfi  3  and  4  respectively. 

Exhibit  A— Altachmenl  5.  "Notic-e  of 
Intent  to  Accelerate  or  Continue 
Acceleration  and  Notice  of  your  Rights" 
is  used  to  notify  borrowers  of  their  right 
lo  meet  with  FmHA  officials;  to  pay 
FmHA  the  net  recovery  value  of  the 
collateral;  lo  request  voluntary 
conveyance  of  the  collateral  to  FmHA 
and/or  advise  the  borrower  of  iheir 
Preservation  Loan  Service  Program 
rights  and  appeal  rights,  when  a  feasible 
plan  cannot  be  developed  or  the 
borrower  is  ineligible  for  pnmary  loan 
servicing  for  oLher  reasons.  Attachment 
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6  of  Exhibit  A  is  used  by  the  borrower  to 
respond  to  Attachment  5  of  Exhibit  A. 

Several  respondents'  comments 
provided  some  clarification  language  to 
reflect  when  FmHA  has  determined  that 
3  feasible  plan  of  operation  cannot  be 
developed  using  all  combination  of 
fVimary  Loan  Service  Programs, 
including  the  Softwood  Timber  Program, 
and  Conservation  Easement  Program. 
Also,  the  Attachment  has  been  retitled 
and  restnictured  to  provide  a  dual 
notificauon  for  both  borrowers  with 
decelerated  and  non-accelerated  FmHA 
farmer  program  accounts.  Attachments  7 
and  8  of  Exhibit  A  have  been  designated 
as  Attachments  5  and  6  of  Exhibit  A 
along  wirh  changes  in  language  style  for 
cUriTy  and  readability 

Attachment  7  of  Exhibit  A  has  been 
retitled  and  changed  to  be  used  to  notify 
borrowers  of  their  nghts,  whose  FmHA 
loan  accounts  have  been  accelerated, 
fail  to  respond  to  Attachment  1  of 
Exhibit  A.  Attachment  B  of  Exhibit  A  is 
used  by  the  borrower  to  respond  to 
Attachment  7  of  Exhibit  A. 

Exhibit  A — Attachment  9.  is  being 
modified  to  notify  borrowers  who  do  not 
apply  for  or  reject  FmHA's  offer  for 
Pnmary  Loan  Service  Programs. 
Attachment  10,  "Response  to  Notice  of 
Intent  to  Accelerate  and  Notice  of 
Borrower  Rights. '"  will  be  used  by  the 
borrower  to  respond  to  Attachment  9  of 
E.xhibit  A. 

Exhibit  B.  "Noncash  Credit  for  Farmer 
Program  Loans  When  Establishinjc; 
Recapture,'"  has  been  changed  for 
administrative  purposes  for  capturing 
and  reporting  information  on  loans 
wntten-down  with  other  changes  in 
language. 

Exhibit  C  "Equity  Recapture 
Agreement."  has  been  retitled  as  "Net 
Recovery  Buy  Out  Agreement,"  to 
clanfy  its  use  for  recapturing  the 
difference  between  the  net  recover>' 
value  and  market  value  of  the  colidteral 
when  sold  by  the  borrower  withm  2 
years  of  purchase  by  the  borrower  at  net 
recovery  value.  The  language  of  the 
Exhibit  has  been  cJanfied  to  slate  that 
the  new  mortgage  or  deed  of  trust  will 
be  released  2  years  from  the  date  of  the 
recapture  agreement  if  the  borrower 
does  not  sell  or  convey  the  property. 
This  change  was  made  after  considering 
a  comment  that  the  Agency  is  required 
to  release  the  security  instrument  after 
the  2  year  period. 

Exhibit  D.  "Shared  Appreciation 
Agreement."  has  been  adopted  along 
with  other  minor  changes  in  language 

Exhibit  E.  "Notification  of  Request  for 
Mediation  or  Meeting  of  Creditors,"  has 
been  amended  to  state  why  the 
borrower  is  unable  to  develop  a  feasible 
Farm  and  Home  Plan  and  why  other 


creditors  may  need  to  adiusl  the 
borrower's  debt  in  order  for  the 
borrower  to  qualify  for  Primary  Loan 
Service  Programs  Other  minor  changes 
in  language  have  been  made. 

Exhibit  F,  "Notification  of  Offer  to 
Restructure  Debt."  has  been  amended  to 
clarify  that  the  borrower  may  accept  the 
Fm>lA  restructuring  offer  not  later  than 
4S-days  from  receipt  of  the  Notice.  Also. 
Attachment  1.  "Acceptance  of  Offer  to 
Restructure  My  Debt."  has  been  added 
to  provide  a  response  form  for 
borrowers  who  are  accepting  an  offer  to 
restructure  debt. 

Exhibit  G,  "Deferral.  Reamorfization. 
and  Reclassification  of  Distressed 
Farmer  Program  Loans  for  Softwood 
Timber  Production  Loans."  that  provides 
eligibility  guidelines  and  processing 
procedures  has  been  amended  to  stale 
that  accurately  accounting  for  sale  of 
security  means  that  the  borrower  has 
complied  with  the  reporting  and 
accounting  requirements.  This  change 
along  with  other  minor  changes  in 
language  and  additions  has  been  made. 

Exhibit  H  Pnmary  Loan  Service 
Programs  Farm  Debt  Restructuring 
Conservation  Set-Aside  Easement),  sets 
forth  the  process  for  determining  the 
amount  of  loan  that  is  to  be  written  off 
in  exchange  for  the  conser^-ation 
easement. 

The  major  points  are  as  follows: 

Major  Pointsi.  The  land  must  be 
suitable  for  conservation,  recreation 
and/or  wildlife  habitat  purposes  and 
secures  an  FmHA  loan  thai  was  closed 
before  December  23.  1985. 

n.  The  land  must  be  wetland,  wildlife 
habitat,  highly  erodible  or 
environmentally  important  upland  that. 
except  for  wetland  and  wildlife  habitat, 
was  row  cropped  for  the  three  years 
prior  to  December  23.  li*85. 

UI.  FmHA  may  reduce  the  debt  in 
exchange  for  an  easement  on  a  portion 
of  the  farm. 

IV  An  easement  review  term  will 
review  each  site  and  make  a  report  to 
FmHA. 

V.  The  term  of  the  easement  must  be 
for  a  minimum  of  50  years. 

VI  An  enforcement  authority  will 
assure  that  the  purpose  of  the  easement 
is  accomplished. 

VII  The  easement  land  cannot  be 
used  for  agncultura!  purposes  during  the 
term  of  the  easement  However,  if  the 
land  is  in  the  Conservation  Reserve 
Program  (CRP)  prior  to  being  used  for 
easement  purposes,  the  CRP  contract 
will  continue  but  the  farmer  will  not 
collect  the  CRP  payments 

The  tille  uf  the  program  is  shortened 
for  clarity  and  ease  of  use  by 
eliminating  the  word.  "Set-Aside". 


Paragraph  I.  General  One  respondent 
■uggested  that  "wildlife  habitat"  be 
added  as  a  purpose  for  a  conservation 
easement.  The  Agency  adopts  this 
suggestion.  Several  comments  were 
received  suggesting  that  Conservation 
Easement  be  considered  before  write- 
down, as  a  Primary  Service  Program  and 
that  they  not  be  considered  in  the  net 
recovery  determination. 

The  Agency  adopts  the  suggestion 
that  Conservation  Easements  not  be 
considered  in  the  net  recovery 
determination  A  Conservation 
Easement  will  be  considered  before 
write  down,  it  the  borrower  submits  the 
appropriate  form  and  the  conser\'alion 
easement  enables  the  borrower  to 
develop  a  feasible  plan.  FmHA's 
"FYimary  and  Preservation  Loan  Service 
Programs.  ■  which  is  Attachment  1  of 
Exhibit  A  of  this  subpart,  tells 
borrowers  how  to  apply  for  a 
conservation  ea.sement.  Attachment  1 
explains  that  borrowers  wanting  to 
apply  for  a  conservation  easement  must 
submit  an  Agricultural  Stabilization  and 
Conservalion  Service  or  Soil 
Conservation  Service  photo  of  the  farm 
showing  the  approximate  number  of 
acres  for  the  conservation  easement  and 
return  it  with  Attachment  2  of  Exhibit  A 
of  this  subpart  within  45  days  of 
receiving  Attachment  I.  If  the  borrower 
does  not  apply  for  a  conservation 
easement  at  this  time,  the  borrower  will 
be  considered  for  conservation 
easement  if  debt  write-down  does  not 
produce  a  feasible  plan  to  determine 
whether  a  conser\'ation  easement  when 
combined  with  debt  write-down  will 
produce  a  feasible  plan. 

This  method  of  processing  is 
consistent  with  FmHA's  general 
servicing  policy  which  is  to  keep 
borrowers  on  the  farm  and  avoid  losses 
to  the  Govmment.  The  mandate  requires 
FmHA  to  use  the  least  costly  servicing 
options  short  of  wnte-down  (which  now 
is  defined  to  include  conservalion 
easements) ;/ these  options  allow  the 
borrower  to  develop  a  feasible  plan  of 
operation.  The  policy  is  explained  in  the 
§  1951.902  of  the  prosposed  and  interim 
rules.  See  also  53  FR  :a395  (May  23. 
1988)  in  the  preamble  of  the  proposed 
rules  for  additional  discussion  of  the 
policy.  The  policy  received  no  adverse 
comments  except  as  to  the  order  of 
processing  for  conser^'ation  easements. 
The  Agency  has  attempted  to  clarify  the 
processing  of  conservation  easements  as 
explained  above.  Borrowers  have  the 
opportunity  to  be  conaidered  for  a 
conservalion  easement  both  before  and 
after  debt-write  down.  If  FmHA  rejects 
a  borrower's  request  for  a  conservation 
easement  (or  any  other  primar>'  loan 
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servicing  opUon).  the  borrower  will  have 
the  opportunity  to  appeal  the  adverse 
decision. 

Paragraph  I  (d).  A  respondent 
suggested  that  the  definition  of  wildlife 
habitat  be  expanded  to  include 
wetlands  and  waters  which  adjoin  a 
borrower's  farm. 

The  agency  does  not  adopt  this 
suggestion  because  there  is  no  statutory 
authority  to  take  easements  on 
properties  other  than  from  FmHA 
borrower*. 

One  respondent  suggested  that  the 
definition  of  "upland"  in  paragraph 
|l)(c]  be  expanded  to  areas  that  are 
contributing  to  nonpomt  source 
pollution  of  surface  or  ground  water. 

The  Agency  believes  this  suggestion 
goes  beyond  the  intent  of  the  statute, 
therefore,  it  will  not  be  adopted. 

Paragraph  UI.  Establishing  Easement 
Review  Team.  One  respondent 
requested  that  Conservation  Districts  be 
authorized  to  serve  on  the  Easement 
Review  Team  to  help  insure  local 
community  input, 

The  Agency  adopts  the  suggestion. 

Paragraph  IV.  Hesponsibilifies  of  the 
Easement  Review  Team.  One 
respondent  recommended  that  the  rights 
dnd  restrictions  that  accrue  to  the  holder 
of  the  easement,  such  as  the  nght  to 
permit  public  access  to  hunt  and  fish  on 
easement  land,  be  clarified.  All  rights 
and  restrictions  relating  to  the  easement 
are  set  forth  in  the  easement  forms. 
Form  FmHA  1951-39  and  FmHA  1951- 
39A.  in  accordance  with  the  Easement 
Review  Team  recommendations  on  an 
individual  case  basis  These  Forms  are 
available  in  any  FmHA  office,  Public 
access  to  hunt  and  fish  on  easement 
land  or  other  rights  would  have  to  be 
determined  on  an  individual  case  basis 
by  the  easement  review  team:  therefore. 
the  recommendation  is  not  adopted. 

Paragraph  VI  Terms  of  Easements 
Several  respondents  suggested  that 
farming  be  authorized  on  easement  land 
while  one  large  conser\'ation 
orgunization  recommended  that  the 
borrower  not  crop  easement  land. 

The  Agency  believes  that  the  intent  of 
the  statute  is  to  remove  land  from 
farming  by  placing  it  into  conservalion. 
recreation  and  wildlife  uses.  Except  for 
wetland  and  wildlife  habitats,  the 
statute  requires  that  such  land  had  to 
have  been  row  cropped  for  3  years  prior 
to  December  23. 1985;  therefore,  we  are 
not  adopting  this  suggestion. 

One  respondent  stated  that  the  term 
of  the  easement  should  be  in  perpetuity 
rather  than  a  minimum  of  50  years. 

The  existing  regulation  provides  for 
perpetual  easements  under  certain 
conditions.  The  Agency  believes  the 
elimiralmn  of  the  50-year  minimum 


easement  tenn  would  be  contrary  to  the 
intent  of  the  statute 

Paragraph  VII  Determining  the 
Amount  of  Farmer  Program  Debt  That 
can  be  Conceited.  One  respondent 
suggested  that  the  amount  of  debt 
forgiveness  not  be  limited  to  the  value  of 
the  land  held  as  collateral. 

SecUon  3491e}  of  the  CONACT  UmiU 
the  amount  of  debt  foregiveness  to  not 
more  than  the  value  of  the  easement 
land  or  the  difference  between  the  debt 
and  value  of  the  easement  land, 
whichever  is  greater.  Therefore,  the 
Agency  does  not  adopt  the  suggestion. 

Severs]  respondents  stated  that  the 
proposed  method  used  to  calculate  the 
amount  of  debt  to  be  cancelled  is 
incorrect. 

The  Agency  believes  its  method  for 
calculating  the  amount  of  debt  to  be 
cancelled  is  correct.  The  respondents  do 
not  consider  the  statutory  requirmeni 
limiting  the  v^lue  of  the  easement  land 
and  the  easement  debt  to  an  amount 
that  is  not  in  excess  to  the  value  of  the 
easement  land.  Also,  the  respondents 
incorrectly  interpreted  the  difference 
between  the  debt  and  value  of  the  land 
to  mean  the  total  farm  debt  and  total 
land  value  rather  than  the  difference 
between  the  debt  against  the  easement 
land  and  value  of  the  easement  land. 
Therefore,  the  request  for  a  change  is 
not  adopted. 

A  respondent  stated  that  the  reference 
to  paragraph  (VI)  found  m  paragraph  VI! 
B  should  be  changed  to  paragraph  (VO). 

The  Agency  agrees  and  adopts  this 
suggestion. 

Two  respondents  suggested  that  the 
borrower  should  pay  the  cost  of  title 
searches,  surveys,  recording  fees.  etc. 

The  Agency  elects  to  pay  such  costs 
to  encourage  the  use  of  conservalion 
easements  and  to  assist  borrowers  who 
are  unable  to  repay  their  FmHA  loans 
without  the  easement  to  remain  m 
farming.  This  suggested  change  is  not 
adopted. 

Paragraph  VIII  Viuhtion  of  Terms 
a.nJ  Conditions.  Two  respondents 
suggested  that  the  FmHA  borrower  be 
responsible  for  all  costs  incurred  by  the 
enforcement  authority  The  suggestion  is 
adopted. 

Paragraph  IX  Responsibilities  of  the 
Enforcement  Authority.  Two 
respondents  recommended  thai  FmHA 
assign  its  rights  and  interests  as  the 
holder  of  the  easement  to  the 
Enforcement  Authority. 

The  Agency  will  not  adopt  these 
recommendations  because  the  statute 
does  not  provide  authority  for  the 
Secretary  of  Agnculture  to  assign  its 
interest  as  the  holder  of  the  easement. 

Exhibit  \.  "Farmer  Program 
Homestead  Protection."  and  Exhibit  I. 


Farmer  Program  Leaseback/Buyback." 
explained  the  eligibility  and  processmg 
procedure  in  the  proposed  rule  Section 
1951.911  of  Subpart  S  of  Part  1951  of  this 
chapter  now  contains  the  regulations 
relative  to  the  Preservation  Ser\icinB 
Programs 

Exhibit  I.  "Guidelmes  for  Determining 
Adjustments  for  Net  Recovery  Value  of 
Collateral."  is  to  be  used  for  determinins; 
the  value  of  net  recovery  from 
involuntary  liquidation.  Exhibit  j  has 
been  redesignated  and  titled,  "Debt 
Loan  Restruclunng  System  (DALRSj.  '  io 
be  used  to  find  the  Loan  Servicing 
Programs  best  suited  for  the  borrower  s 
farming  operation,  and 

The  Agency  agrees  with  several 
respondents  that  commented  that  it  is 
imperative  that  these  programs  and/or 
the  instructions  descnbing  exactly  hew 
the  program  for  making  the  calculations 
for  restructuring  farm  loan  debt  be  made 
available  to  the  public.  TTie  new  exhibits 
explain  m  detail  how  the  software  for 
DALRS  works  and  how  the  recovery 
cost  will  he  calculated  by  the  computer 
The  computer  pnntout  will  mdicate  if 
the  Government  will  gain  more  by 
continuing  with  borrower  by  providmg 
Primary  Loan  Sen-icmg  or  by  obtaining 
the  net  recovery  value  through 
liquidation  as  required  by  the  Act.  The 
interim  rule  is  amended  to  incorporate 
these  additions. 

Exhibit  K.  "Notice  of  Consideration 
for  Preservation  Loan  Service  Programs 
and  Attachment  1,  "Response  to 
Notification  of  Consideration  for 
Preservation  Loan  Service  Programs." 
has  been  added. 

Several  respondents  commented  that 
when  borrowers  respond  to  the  "Notice 
of  the  Availability  of  Loan  Service 
Programs."  they  should  automatically  be 
considered  for  all  Primary  Loan 
Servicing  Programs.  If  they  are  unable  to 
quahfy  for  any  of  the  Primarv'  Loan 
Servicing  Prosrams,  FmHA  should 
automatically  consider  them  for 
Homestead  Protection  and  Leaseback/ 
Buyback, 

The  A>:ency  agrt-es,  unless  the 
borrower  responds  to  "Notice  of  the 
Availability  of  Loan  Service  Programs," 
the  borrower  will  be  considered  for 
Preservation  Loan  Service  Programs. 
Exhibit  K  will  be  used  to  notify 
borrowers  that  their  application  for 
Preservation  Loan  Service  Programs  will 
be  automatically  considered  if  they  are 
determined  not  eligible  for  Primary  Loan 
Service.  The  borrower  can  withdraw  the 
application  by  completing  Attachment  1 
of  Exhibit  K  The  rule  is  amended  to 
incorporate  these  additions,  along  with 
minor  changes  in  languaRe  to  ensure 
that  the  Preservation  Loan  Servicing 
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consideration  will  occur  before 
voluntary  conveyance,  acceleration, 
liquidation,  or  foreclosure. 

PART  1955— PROPERTY 
MANAGEMENT 

Subpart  A — Liquidation  for  Loans 
Secured  by  Real  Estate  and  Acquisition 

This  subpart  delegates  authority  and 
prescribes  procedures  for  the  liquidation 
of  FmHA  loans  and  acquisition  of 
property  by  voluntary  conveyance  to  the 
Government,  by  foreclosure  of  security 
instruments,  by  exercise  of  the 
Governments  redemption  rights,  and 
certain  other  actions  which  result  in 
acquisition  of  the  property  by  the 
Govemmenl. 

Section  1955.3— Definitions.  The 
Agency  proposed  to  add  to  this  section 
the  definition  of  Dwelling  Retention.  No 
rommenta  were  received  on  this  section. 
The  Agency,  however,  will  replace  the 
term  "Dwelimg  Retention"  with  the  term 
"Homestead  Protection"  tn  order  to  be 
consistent  with  the  term  used  in  the 
Agricultural  Credit  Act  of  1987  The 
definition  is  adopted  as  proposed  except 
the  term  "Homestead  Protection" 
replaces  "Dwelling  Retention." 

Section  1955,10— Voluntary 
conveyance  of  real  property  by  the 
borrower  to  the  Government  The 
Agency  proposed  to  delete  reference  to 
Forms  FmHA  1924-23  and  1924-26  and 
substitute  reference  to  Attachments  1 
and  2  of  Exhibit  A  of  Subparts  S  of  Part 
1951  of  this  chapter.  The  Agency  also 
proposed  to  set  forth  specific  guldeUnes 
for  voluntary  conveyance  and  payment 
of  liens  in  accordance  with  %  1955.67  of 
Subpart  B  of  this  part. 

While  no  comments  were  received 
specific  to  the  proposed  revision, 
several  comments  were  received  related 
to  this  section.  One  respondent 
commented  that  this  section  pertained 
only  to  Fanner  Program  loans  made  to 
an  individual  and  should  include  Farmer 
Programs  loans  made  to  cooperative, 
partnership,  joint  operations  and 
cooperatives.  No  revisions  were  made 
related  to  the  comment  because  this 
matter  is  covered  in  the  definition  of 
"Loans  to  Individuals  '  The  definition 
states  that  it  includes  those  Farmer 
Program  loans  made  to  individuals  or 
entities.  One  comment  was  received 
suggesting  that  Farmer  Programs 
borrowers  who  received  unauthorized 
assistance  as  determined  under  Subpart 
L  of  Part  1951  of  this  chapter  should  be 
considered  for  Primary  and  Preservation 
Loan  Service  Programs.  This  comment 
was  adopted  and  the  regulations 
amended  to  provide  that  when  it  is 
determined  that  all  conditions  of 
Subpart  L  of  Put  1951  of  this  chapter 


have  been  met.  loans  for  unauthorized 
assistance  will  be  treated  as  authorized 
loans  and  Exhibit  A  with  Attachments  1 
and  2  of  Subpart  S  of  Part  1951  of  this 
chapter  will  be  sent  prior  to  acceptance 
of  a  voluntary  conveyance. 

One  comment  was  received 
suggesting  that  reference  in 
5  1955.10(dK8)  to  proposed  Exhibits  3. 
3A  and  4  of  Subpart  S  of  Part  1951  of 
this  chapter  should  be  deleted  because 
of  legal  reasons.  Subpart  S  of  Part  1951 
of  this  chapter  has  been  revised  deleting 
the  proposed  Exhibits  3.  3A  and  4. 
Proposed  Exhibits  5  and  6  of  Subpart  S 
of  Part  1951  of  this  chapter  have  been 
redesignated  as  Exhibits  3  and  4, 
respectively. 

One  comment  was  received 
suggesting  that  FmHA.  rather  than  the 
Office  of  the  General  Counsel,  be 
authonzed  to  accept  less  than  full 
payments  on  accelerated  Rural  Housing 
IRH)  Loans  This  comment  was  not 
adopted  because  it  was  determined  that 
the  Office  of  General  Counsel  should 
recommend  the  necessary  action  on 
those  cases  referred  to  their  office  for 
legal  action  The  proposed  rule  is 
adopted  in  the  interim  final. 

The  Agency  had  administratively 
adopted  Exhibit  G.  "Worksheet  for 
Determining  the  Recovery  Value  of 
Farmer  Program  Real  Estate  Value." 
(available  m  any  FmHA  office)  referred 
to  in  this  section  in  the  intenm  rule 
notice  that  will  provide  guidance  to  the 
County  Supervisor  in  determining  if  it  is 
in  the  Government's  financial  interest  to 
accept  a  voluntary  conveyance  of  real 
estate.  This  worksheet  is  also  to  be 
completed  when  determining  the 
Governments  bid  at  any  real  property 
foreclosure  sale,  and  in  determining  if 
the  Government  will  exercise  its 
redemption  rights  on  foreclosed 
property. 

Section  1955.15— Foreclosure  by  the 
Government  of  loans  secured  by  real 
estate.  The  Agency  proposed  to  delete 
references  to  Forms  FmHA  1924-14, 
1924-25  and  1924-26,  and  to  substitute 
reference  to  Attachments  1  and  2  of 
Exhibit  A  of  Subpart  S  of  Part  1951  of 
this  chapter.  Section  1955.15  was  also 
revised  to  clarify  the  handling  of  SFH 
loans,  and  to  provide  guidance  for 
handling  offers  made  by  a  borrower 
after  acceleration.  A  comment  was 
received  suggesting  that  this  section  be 
revised  to  clearly  indicate  that  a 
borrower  who  is  indebted  for  both 
Single  Family  Housing  and  Fanner 
Program  loans,  would  retain  all  rights  to 
servicing  procedures  under  both 
programs.  No  changes  were  made  to  this 
section  because  it  was  determined  that 
this  matter  was  adequately  covered 


under  the  respective  loan  servicing 
regulations. 

One  respondent  commented  that 
Exhibit  D.  "Notice  of  Acceleration- 
Farmer  Programs  Loan  Accounts 
Secured  by  Real  Estate  and/or 
Chattels."  referred  to  in  this  section,  be 
revised  to  advise  the  borrower  that  the 
remaining  debt  may  be  satisfied  by  debt 
settlement  in  conjunction  with  a 
voluntary  conveyance,  transfer  and 
assumption  or  cash  sale.  This  comment 
has  been  adopted  and  Exhibit  D  has 
been  revised  to  advise  the  borrower  that 
satisfaction  of  the  remaming  debt  may 
be  debt  settled  in  conjunction  with  a 
cash  sale  of  the  security  property, 
voluntary  conveyance  of  property  to 
FmHA  and/or  transfer  and  assumption. 

One  respondent  commented  on  the 
provision  that  provided  that  if  the 
borrower  brings  the  account  current 
after  acceleration  and  later  becomes 
delinquent  again,  the  borrower  will  not 
have  an  opportunity  to  correct  the 
default  except  by  satisfying  the  debt  in 
full.  The  respondent  suggested  that  the 
concept  of  acceleration  means  the  entire 
debt  is  due  within  the  30  days  after  the 
acceleration  notice  and  if  the  borrower 
pays  this  amount,  there  is  no  longer  any 
debt  owed  to  FmHA  on  which  the 
borrower  could  later  become  delinquent. 
The  Agency  agrees  with  the  respondent 
that  this  provision  is  misleading  and  has 
determined  that  the  borrower  will  have 
ample  notice  of  FmiiA's  intended 
actions  to  accelerate  and  adequate 
opportunity  to  resolve  the  delinquency 
prior  to  the  acceleration  notice.  The 
Agency,  however,  is  aware  that 
individual  States  may  have  specific 
Stale  laws  that  require  the  acceleration 
to  be  terminated  if  the  borrower  cures 
the  default.  The  Agency  has 
reconsidered  its  proposed  rule  and  has 
deleted  the  provision  allowing  the 
borrower  to  bnng  the  account  current 
after  acceleration  in  the  interim  rule. 
The  interim  rule,  however,  does  provide 
an  exception  for  those  States  that  have 
laws  that  specify  how  the  debtor  may 
receive  the  delinquency  after 
acceleration  by  payment  of  less  than  the 
debt  in  full. 

One  respondent  commented  that  after 
an  account  is  accelerated,  loan  servicing 
ceases  and  that  it  WdS  incumbent  on  the 
Agency  to  do  everything  possible  to 
assist  the  borrower  to  continue  to 
operate.  This  comment  was  not  adopted 
because  the  Agency  has  determined, 
once  an  account  has  been  accelerated. 
that  Primary  Loan  Servicing  Programs 
will  not  assist  in  the  orderly  collection 
of  debt  and  that  acceleration  of  (he 
account  is  necessary  to  protect  the 
Governments  interest.  The  Agency  has. 
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however,  implemented  that  provision  of 
the  Agricultural  Credit  Act  of  1987 
which  provides  an  opportunity  for 
borrowers  whose  accounts  were 
accelerated  between  November  1. 1965, 
and  May  7, 1987,  to  apply  for  the  release 
of  income  from  the  sale  of  chattel 
security  and  debt  servicing  relief.  A  few 
borrowers  have  requested  release  of 
income  from  the  sale  of  chattel  security 
and  Loan  Servicing  Programs. 

Several  comments  were  received 
objecting  to  the  provision  that  the  d''"i2l 
of  an  offer  to  stop  foreclosure  is  not 
appealable  because  it  violated 
provisions  of  the  Food  Security  Ac!  of 
1965,  which  requires  that  decisions  that 
directly  and  adversely  affect  a  borrower 
be  appealable.  No  change  hag  been 
mude  in  this  provision  because  the 
Agency  has  determined  that  the 
borrower  has  been  given  an  opportunity 
to  appeal  FmHA's  foreclosure  action 
when  the  borrower  was  advised  of 
FmHA's  intent  to  accelerate  the  loan 
indebtedness.  The  Agency  adopts  the 
proposed  rule. 

Several  respondents  commented  on 
the  proposed  regulation  addressmg  the 
use  of  Supervised  Bank  Accounts  to 
hold  payments  made  on  loan  accounts 
that  have  been  accelerated,  and  thai 
Supervised  Bank  Accounts  should  be 
interest  bearmg.  The  Agency  has 
considered  those  comments  and  has 
elected  not  to  adopt  this  comment 
because  of  the  differences  in  State  Laws 
which  may.  in  some  cases,  require  the 
acceleration  to  be  reversed.  We  have 
however,  revised  this  section  to  clarify 
that  payments  will  be  accepted  after 
acceleration  and  applied  on  the  loan 
account  unless  State  Laws  would 
require  the  acceleration  to  be  reversed. 
In  those  States  where  acceptance  of 
payments  after  acceleration  would 
cause  the  acceleration  to  be  reversed, 
the  payments  will  not  be  accepted.  In 
addition,  each  Stale  is  required  to 
address  in  a  Slate  supplement  the 
provisions  of  State  laws  regarding  the 
acceptance  of  payments  after 
acceleration.  In  those  Slates  where 
accepting  the  payment  after  acceleration 
does  not  cause  the  acceleration  to  be 
reversed,  FmHA  will  accept  payments 
and  apply  it  on  the  loan  indebtedness. 

Section  1955.13 — Action  required  after 
acquisition  of  property.  The  Agency 
proposed  changes  In  the  section  to 
address  how  and  when  the  County 
Supervisor  is  to  notif>'  previous  owners 
and  operators  of  Homestead  Protection 
rights.  A  respondent  commented  that 
this  section  should  clearly  state  that  the 
Homestead  Protection  Notice  be  sent 
certified  mail.  This  comment  has  been 
adopted.  One  respondent  also 


commented  that  the  decision  to  lease  or 
buy  the  property  is  the  former  owner's 
option,  and  that  any  decision  by  FmHA 
regarding  the  availability  of  the  property 
for  sale  should  not  delay  sending  the 
notices,  thus  prohibiting  a  lease  or 
purchase  agreement  to  be  entered  into 
by  the  former  ovimer  within  the  180-day 
period  after  FmHA  acquires  the 
property.  We  have  revised  this  section 
to  clari^  that  the  leaseback/buyback 
notices  will  be  sent  after  FmHA 
acquires  the  property  and  that  the 
County  Supervisor  will  initially  attempt 
to  dispose  of  property  in  accordance 
with  the  leaseback/buyback  program 
Appropriate  changes  and  revisions  have 
also  been  made  to  \  1951.911(a)  of 
Subpart  S  of  Part  1951  of  this  chapter. 
"Leaseback/Buyback."  Section 
1951.911(a)  allows  the  former  owner  the 
option  to  lease  or  purchase  the  property. 
Tliis  section  also  advises  the  County 
Supervisor  to  notify  the  former  owner  of 
leaseback/buyback  rights  within  30 
days  of  FmHA  acquisition  of  the 
p  roper  t>'. 

It  also  provides  for  ISO  days  or  a 
longer  period  of  applicable  State 
Redemption  laws  provide  for  a  longer 
timeframe  to  make  application  in 
writing.  The  180  day  timeframe  in  which 
the  former  owner  must  enter  into  a  lease 
or  purchase  agreement  has  been 
removed.  There  were  other  respondents 
who  requested  minor  changes  to 
Subpart  A  of  Part  1955  as  to  grammar 
and  clarification  of  phrases  which  the 
Agency  has  adopted  and  has  amended 
this  subpart  to  reflect  these  changes. 
otherwise  the  proposed  rule  is  adopted 
as  proposed. 

PART  1955— PROPERTY 

MANAGEMENT 

Subpart  B — Management  of  Property 

This  subpart  prescribes  the  policy  and 
procedures  for  the  management  of  real 
and  chattel  property  which  is  in  FmHA 
inventory.  This  subpart  along  with 
Subpart  C  of  Part  1955  contained  the 
policy  and  procedures  for  FmHA's 
Leaseback/Buyback  and  Homestead 
Protection  Programs  as  mandated  by  the 
Food  Security  Act  of  1985.  The 
Agricultural  Credit  Act  of  1987  re\  ised 
these  programs  and  they  became  a  part 
of  Preservation  Loan  Service  Programs 
as  outlined  in  Exhibit  I.  'Dwelling 
Retention."  and  Exhibit  J.  "Leaseback/ 
Buyback."  of  proposed  rule  of  Subpart  S 
of  Part  1951  of  this  chapter.  In  the 
interim  rule  of  Subpart  S  of  Part  1951  of 
this  chapter,  the  Agency  has  deleted 
proposed  Exhibits  1  and  ]  and  has 
incorporated  the  policy  and  procedures 
for  Leaseback/Buyback  in  5  19.S1  911(3) 
of  Subpart  S  of  Part  1951  of  this  chapter 


and  Homestead  Protection  (formerly 
referred  to  as  Dwelling  Retention)  in 
S  1951.911(b)  ofSubpartS  of  Part  1951  of 
this  chapter 

In  addition  to  the  proposed  rule 
pubUshed  May  23. 1988  (53  FR  183921.  as 
it  relates  to  Farmer  Programs  loans  m 
this  subpart  the  Agenc>'  published  a 
proposed  rule  on  April  2. 1988  (52  FR 
10577).  as  it  relates  to  FmHA's  Housing 
Programs.  The  April  2. 1988.  proposed 
rule  was  adopted  as  a  final  rule  on  |uiy 
25. 1988  (53  FR  27819),  A  number  of 
proposed  revisions  as  it  relates  to  form 
numbers,  reference  changes,  titled  and/ 
or  clarity  were  published  in  l>oth 
proposed  rules.  The  Agency  has  adopted 
those  proposed  revisions  that  were 
duplicated  in  the  April  2, 1988.  and  May 
23. 1988,  proposed  rules,  in  the  final 
dated  luly  25. 1988  (53  FR  27819).  No 
adverse  comment  were  received  on  the 
May  23, 1988.  proposed  rule  related  to 
these  reMsions.  Since  no  adverse 
comments  were  received  and  the 
revisions  have  already  been  published 
in  final  rule,  no  specific  mention  will  be 
made  related  to  those  revisions  in  this 
interim  rule,  and  they  are  not  published 
here,  The  comments  on  this  Subpart  are 
discussed  as  they  apply  to  the  specific 
section. 

Section  1955-53 — Definitions.  The 
Agencj'  proposed  to  revise  this  section 
by  adding  or  revising  the  definition  of 
Indian  Reservation,  socially 
disadvantaged  individual,  and  suitable 
property.  Several  respondents 
commented  that  the  revised  definition  of 
suitable  property  for  farm  property  is 
too  restrictive  and  that  the  suitability 
classification  of  property  should  not  be 
determined  on  whether  or  not  FmHA 
could  make  a  loan  on  the  property.  The 
Agency  agrees  with  the  suggestion  and 
has  revised  its  definition  of  suitable 
property  for  farm  property  to 
specifically  state  it  is  those  farmland 
properties  that  can  be  used  for  general 
farming  purposes.  If  the  County 
Committee  determines  that  the  farmland 
can  be  used  for  farming  purposes,  it  will 
be  classified  suitable 

Several  respondents  also  commented 
on  the  definition  of  surplus  property  as 
it  relates  to  suitable  CONACT  property 
which  is  not  sold  within  3  years  after 
acquisition  and  the  concern  that  such 
property  may  not  be  available  for  sale 
as  suitable  propertj-  because  it  was 
withheld  from  market  due  to  an  adverse 
impact  on  farm  real  estate  values  or 
other  administrative  reasons.  The 
Agency  agrees  with  these  comments  and 
has  revised  this  definition  to  allow  for  a 
period  of  time  greater  than  3  years  if  the 
property  was  withheld  from  the  market 
because  its  sale  may  have  bad  an 
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adverse  impact  on  farm  real  esU'.e 
values  or  other  reasons  such  as  slatule 
changes  aod  regulation  revision*. 

Section  1935.55 — Taking  abandoned 
real  or  chattel  property  into  inventory 
and  related  actions.  The  Aj^ncy 
proposed  to  revise  this  section  to  delete 
reference  to  Forms  FmfiA  1^4-14. 1924- 
25  and  1924-28  and  substitute  reference 
to  Attachments  1  and  2  of  Exhibit  A  of 
Subpart  S  of  Part  1951  of  thia  chapter 
One  respondent  suggested  that  this 
section  be  revised  to  clarify  ihat 
Attachments  1  and  2  of  Exhibit  A  be 
provided  to  the  borrower  before  any 
adverse  action  which  includes  requests 
for  voluntary  conveyance.  The  Agency 
believes  this  issue  is  properly  addressed 
m  Subpart  S  of  Part  1951  and  Subpart  A 
of  Part  1955  of  this  chapter  and  no 
change  wiU  be  made  to  this  section. 

Sectjon  1955.63-^wtabdity 
Determination.  The  Agency  proposed  in 
this  section  to  require  the  County 
Committee  to  determme  the  suitability 
of  farmland  and  remove  this  authority 
from  the  County  Supervisor.  Also,  this 
section  was  revised  to  establish 
guidelmes  for  subdividing  properties 
larger  than  famjly  farm  size.  Other 
proposed  revisions  were  made  to  this 
section  to  correct  a  reference  to  FmHA 
Instruction  2Q24-A  (available  in  any 
FmHA  office)  and  to  delete  the 
reference  to  Multiple  Family  Housing 
fMFlf]  Ono  respondent  suggested  that 
guidance  be  provided  in  redassifymg 
properr>'  as  surplus  because  of  physical 
damage  that  occurs  or  changes  m 
economic  conditions  that  affect  the 
suitability  for  program  purpose*.  The 
Agency  agret-s  with  this 
recommendation  and  has  revised  this 
section  providing  several  examples  of 
physical  damage  and  changes  in 
economic  conditions  which  will  affect 
the  suitability  of  the  property.  One 
respondent  commented  that  this  section 
provides  no  guidance  to  the  County 
Committee  on  reclassifying  property 
presently  in  FmHA's  inventory.  No 
change  is  being  made  in  this  section  to 
address  this  issue  because  it  is  the 
intention  of  the  agency  to  implement  the 
reclassification  of  property  presently  in 
inventory  by  Administrative  Notice 
(AN)  (available  in  any  FmHA  office}. 
Guidance  will  be  provided  by  the  AN 
instructing  the  County  Committee  to 
reclassify  property  presently  in 
inventory  m  accordance  with  the 
suitability  definition  of  this  subpart. 

One  respondent  suggested  that  when 
FmHA  IS  subdivmg  farm  property  which 
has  been  determined  to  be  larger  than  a 
family  farm  size,  that  the  Agency  divide 
the  property  into  units  for  which  the 
value  does  not  exceed  5200,000.  the 


insured  farm  ownersnip  loan  iimil.  The 
Agency  had  prupo«ed  that  the  vaiue  of 
the  subdivided  parcel  nnl  tn  excred 
S300.000.  the  guarantee  farm  ownership 
loan  limit  We  agree  with  the 
recommenddtiun  and  have  adopted  the 
S200.000  value  for  subdividing  property. 
One  respondenl  commented  that  the 
Agency  clarify  when  FmHA  acquires 
farm  property  and  ii  is  deitrmineri  to  be 
larger  than  family  farm  sixe,  the 
previous  owner  has  priority  to  purchase 
the  entire  farm.  No  changes  have  been 
made  to  adopt  this  revision  because  this 
nidtler  is  addressed  in  {  1951. 9n|H)  of 
Subpart  S  of  Part  1951  of  this  chaptra 
which  providt:^  that  it  is  FmHA  policy 
not  to  subdivide  property  larjjta-  than 
family  faim  size  unrii  the  previous 
owner,  spouse  and  children  of  the 
previous  owner  entity  members  (if  the 
previous  owner  was  an  enuty)  and  the 
previous  opera tc»s  rights  have  expired. 

Section  1955.54 — Secwrnfi. 
maintaining,  and  repairing  inventory 
property.  The  Agency  proposed  to  revise 
this  section  to  provide  for  repain  to 
nonessential  farm  buildings  or  faahties 
if  they  are  hrstonc  or  if  a  hnalth  or 
safety  prubiem  exists*  to  cianfy  what 
the  County  Supervisor's  responsibilitiea 
are  and  what  FmHA  wUl  request  of  the 
Soil  Conservation  Service  when  dealing 
with  hishiy  erodible  sod  on  farm 
properly-  An  adchUonal  propcksed 
revision  was  to  change  the  reference 
from  FmHA  Instructian  1955-0  to  FmHA 
Instruction  202+-A  (available  m  any 
FmHA  office). 

No  comments  were  received  regarding 
these  revisions  and  the  Agency  adopts 
the  proposed  rule  as  amended- 

Section  1955.6&~~Lease  of  real 
property.  The  Agency  propoaed  in  this 
section  to  clarify  the  leasing  of  real 
property,  address  Homestead  Protection 
and  Leaseback /Buyback  programs, 
establish  guidance  for  racial  and  ethnic 
considerations,  cianfy  leasing  pnonty. 
establish  procedures  for  Leaseback/ 
Buyback  of  property  within  an  Indian 
Reservation  and  that  the  purchase  price 
of  inventory  property  wiJi  be  the  lower 
of  its  market  value  or  the  capilalizaliun 
value. 

Several  respondents  commented  that 
the  failure  to  meet  all  scheduled  loan 
payments  in  the  pest  should  not  be  a 
reflection  of  mandgement  skills  which 
may  make  a  prospective  lessee 
ineligible  to  lease  with  an  option  to 
purchase  the  farm.  The  Agency  agrees 
that  failure  to  meet  all  scheduled  loan 
payments  is  not  an  eligibility  criteria  for 
Leaaeback/Buyback-  Management  skills 
is  not  eligibility  criteria,  but  the  County 
Supervisor  most  take  into  consideration 
the  prospective  managmeni  skills  of  the 


apph<:ant  to  determine  feasibility  of  the 
plan  and  if  the  terms  and  conditions  of 
the  lease  can  be  fulfilled.  Section 
1951.911  of  Subpart  S  of  Part  1951  of  this 
chapter  sets  forth  the  ehgibilily  criteria 
for  applicants  that  have  Leaseback/ 
Buyback  nghts. 

Several  comments  were  received  that 
recommended  FmHA  enhance  its  effort 
to  encoui-aiip  mincmty  participation  in 
FmHA  pri>«ram8  as  il  relates  to  teasing 
and  purchasing  FmHA  inventory 
property.  This  issue  is  discussed  in  part 
in  Subpart  A  of  Part  1^43  of  this  chapter 
We  have  also  revised  Subpart  C  of  Part 
1v)55  of  this  riiapter  to  address  this  issue 
by  targeiing  suitable  property  for 
members  of  socially  disadvantaged 
groups.  Such  property  will  be  advertised 
for  sale  by  pubbshing.  as  a  muumtim, 
three  consecutive  weekly 
announcements  at  least  twice  annually. 
in  at  least  one  nevvspaper  thar  is  widf  ly 
circulated  in  the  county  in  which  the 
farm  is  located. 

Several  respondents  commented  that 
the  proposed  rule  suggested  that  FmMA 
wijuld  transfer  property  to  the 
Department  of  Interior  only  after  the 
Agency  determines  that  the  tnbe  did  not 
have  financial  resources  to  purchase  the 
property.  We  agree  with  the 
respondents  and  have  deleted  from  lliis 
section  reference  to  the  tribe's  financial 
resourcHs  as  ■  condition  to  transferring 
property  to  the  Department  of  Interior. 

One  respondent  commented  that 
entity  members  of  an  entity  that 
formerly  owned  land  within  the 
boundaries  of  an  hidian  Reservation 
were  excluded  in  this  section  from 
havmg  Leaseback/Buyback  rights.  The 
Leaseback/Buyback  provisions  of 
S  1951.911(a)  of  Subpart  S  of  Part  1951  of 
this  chapter  provide  priority  rights  to  the 
entity  and  entity  members  regardless  of 
whether  the  property  is  located  within 
the  boundanea  of  an  Indian  Reservation 
No  revisions  have  been  made  to  this 
section  since  this  matter  is  addressed  in 
9  195t.911(a)  of  Subpart  S  of  Part  1951  of 
this  chapter. 

One  respondent  commented  that 
lands  owned  by  an  Indian  Tnbe  and 
financed  by  FmHA  under  the  Indian 
Land  Acquisition  Loan  Program  are 
entitled  to  Leaseback/Buyback  rights 
and  may  also  be  transferred  to  the 
Department  of  Interior  if  acquired  by 
FmHA.  The  Agency  has  determmed  that 
the  debt  writedown  authority  and 
Leaseback/Buyback  nghts  provision  of 
the  Agncultural  Credit  Act  of  1987  do 
not  pertain  to  organization  type  loan 
borrowers,  such  as  Indian  Land 
Acquisition  Loana  and  Crazing 
Association  Loans:  therefore,  there  is  no 
authority  to  transfer  property  which 
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may  be  acquired  as  a  result  of  an  Indian 
Land  Acquisition  loan  to  the 
Department  of  Interior- 

This  comment  was  not  adopted  and 
no  revisions  were  made  as  a  result  of 
the  comment. 

Several  respondents  commented  that 
FmHA  must  offer  property  for  sale  at  the 
value  that  reflects  the  annual  production 
of  the  land  as  provided  in  the  Food 
Security  Act  of  1985  The  Agricultural 
Credit  Act  of  1987  provides  the  property 
be  offered  for  sale  for  not  less  than 
market  value.  We  agree  with  the 
respondent  that  FmHA  must  consider 
the  provisions  of  the  Food  Security  Act 
in  determining  the  value  of  farm 
property.  The  value  that  reflects  the 
annual  production  of  the  land  is 
determined  by  FmHA  by  completing  an 
appraisal  based  on  the  prospective 
capitalization  value-  FmHA  has  adopted 
this  recommendation  by  revising  the 
regulation  to  reflect  that  the  property 
will  be  officially  for  sale  at  the  lower  of 
the  capitalization  value  or  market  value. 

Several  comments  were  received 
suggesting  that  the  lease  term  for 
Leaseback/Buyback  should  be  longer 
than  one  year.  We  agree  with  the 
comments  and  have  revised  this  section 
to  provide  for  individuals  and  entitles 
that  have  Lea.seback/Buyback  rights  in 
accordance  with  §  1951.911  of  Subpart  S 
of  Part  1951  of  this  chapter  to  lease  the 
property  for  terms  from  one  lo  five 
years.  The  prospective  lessee  will 
determine  the  term  of  the  lease. 

Several  respondents  commented  that 
FmHA  should  maintain  insurance  on  all 
inventory  property  to  assure  the 
previous  owner  will  acquire  the  property 
in  the  same  condition  as  when  FmHA 
took  it  into  inventory.  FmHA,  like  the 
rest  of  the  Federal  Government,  is  a  self 
insurer  and  it  would  violate  long- 
standing Federal  policy  for  FmHA  to 
purchase  insurance  on  inventory 
properties.  The  FmHA  lease.  Form 
FmHA  1955-20.  contains  a  provision 
acknowledging  that  FmHA  (lessor)  does 
not  have  insurance  on  the  property. 

This  comment  was  not  adopted  and 
no  revisions  were  made  to  this  section 
related  lo  this  comment 

PART  1955— PROPERTY 
MANAGEMENT 

Subpart  C — Disposal  of  Inventory 

This  subpart  delegates  outhorily  and 
prescribes  policies  and  procedures  for 
sale  of  inventory  property  including  real 
estate,  related  real  estate  rights,  and 
chattels.  It  also  covers  the  granting  of 
easements  and  righl-of-ways  on 
inventory  property. 

Section  1955.102— Policy.  The  Agency 
proposed  no  revisions  to  this  section, 


but  did  receive  e  comment  that  this 
section  be  clarified  lo  insure  that  an 
eligible  applicant  has  an  opportunity  lo 
purchase  suitable  inventory  property. 
The  Agency  has  determined  that  there  is 
sufficient  guidance  in  other  sections  of 
this  subpart  that  clarifies  that  eligible 
applicants  do  have  an  opportunity  lo 
purchase  suitable  inventory  property. 
Tlie  Agency  adopts  the  proposed  rule  in 
the  interim  final  rule. 

Section  1955.  lOj—Definiticns.  The 
Agency  proposed  to  revise  this  section 
to  define  CONACT  and  CONACT 
property.  Homestead  Protection.  Farmer 
Program  Loans,  Leaseback/Buyback 
owner,  previous  operator  and  socially 
disadvantaged  applicant  and  to  redefine 
suitable  property 

One  respondent  commented  on  the 
need  for  additional  clarification  for  the 
definitions  of  "owner,"  by  stating  that  in 
cases  where  the  farmer  is  in  a  Chaplcr 
11  bynkruplcy  and  the  farmer  is  also  the 
trustee,  that  the  Leaseback/Buyback 
and  Homestead  I*rotection  rights  are  not 
rights  that  go  to  the  bankruptcy  estate 
The  Agency  does  not  believe  this 
definition  needs  clarification  and  adopts 
the  proposed  rule. 

One  respondenl  commented  that  the 
definition  of  "previous  operator"  should 
include  operators  who  were  operating 
the  farm  while  it  was  in  FmHA's 
invenlory.  even  though  they  may  have 
not  been  the  same  operator  at  tihe  time 
the  farm  was  taken  into  inventory.  The 
statute  requires  that  the  Agency  gives 
special  consideration  to  only  those 
operators  that  were  the  immediate 
previous  family-size  farm  operators  of 
such  acquired  property.  All  other 
operators,  even  those  that  might  have 
leased  the  farm  since  it  came  inio  FmHA 
inventor^',  will  have  an  equal 
opportunity  to  buy  or  lease  with  all 
olher  eligible  applicants  if  the  farm  is 
not  acquired  under  the  leaseback/ 
buyback  provisions.  The  Agency  adopts 
the  proposed  rule,  along  with  minor 
changes  in  language  and  additions  in  the 
interim  rule- 
One  respondent  commented  that  in 
\  1955-l(W(a]  thai  a  reference  should  be 
made  to  the  appropriate  FmHA 
regulations  for  the  definition  of  "Indian 
Reservation."  The  Agency  agrees  that 
the  change  is  necessary  and  has 

t mended  this  section  lo  include  the 
^finilion  for  "Indian  Reservation."  The 
Agency  adopts  this  comment  in  this 
interim  rule. 

Several  respondents  commented  on 
Ihe  definition  of  suitable  and  surplus 
property.  The  Agency's  response  to 
these  comments  is  addressed  in  Subpart 
B  of  Part  1955  of  this  chapter.  The 
Agency  agreed  with  the  oommenis  and 
has  adopted  the  change,  along  with 


minor  changes  in  language  and 
additions  in  the  inlenm  rule. 

Section  1955  105— Heal  property 
affected  (CO.\.'\CTl-  The  Agency 
proposed  to  revise  this  section  to 
reference  Leaseback/Buyback  and 
Homestead  Protection  No  cormnenls 
were  received  on  this  section,  but  in  the 
interim  final  rule  FmHA  has  deleled 
Exhibits  I  and  J  of  Subpart  S  of  Part  1951 
of  this  chapter  and  moved  them  to 
§  1951.911  ofSubpart  Sof  Partl951of 
this  chapter, 

Section  1955.105 — Real  property 
affected  (COSACT).  No  comments  were 
received  on  this  section,  but  in  the  final 
rule  FmHA  has  deleted  Exhibits  I  and  } 
of  Subpart  S  of  Part  1951  of  this  chapter. 

Section  1955.106 — DisposUion  of  farm 
property.  The  .'Vgency  revised  this 
section  lo  provide  guidance  on  the  rights 
of  previous  owner  and  notification 
provided  for  racial  and  ethnic 
considerations  and  address  non- 
program  loans.  A  comment  was  received 
regarding  the  need  for  a  definition  of 
Indian  Reservation,  and  this  has  been 
added  to  \  1955.103  of  this  subpart. 

Section  7955.107—SQle  of  suitable 
property  (COSACT).  The  Agency 
revised  this  section  to  provide  for 
advertising  of  inventory  property. 
address  the  responsibility  of  the  Indian 
Tribe  council  to  notify  parties  eligible 
for  Leaseback/Buyback.  establishing  the 
price  for  inventory  property  at  the 
market  value,  delete  reference  to  the 
capilalization  value,  clarify  preference 
criteria  when  two  or  more  eligible 
applicants  wish  lo  purchase  the  farm 
and  other  clarity  changes. 

Several  respondents  commented  that 
a  reference  to  Indian  Reservation  is 
defined  in  §  1955.55  of  Subpart  B  of  Part 
1955  of  this  chapter  which  is  in  error  as 
the  definition  for  Indian  Reservation  is 
found  in  §  195553  of  that  subpart.  These 
respondents  suggested  that  clarification 
is  needed  for  the  nontraditional  Indian 
Reservation  definition  as  these  are 
areas  where  there  are  not  Indian 
Reservations  but.  under  the  Slate  law. 
the  Indians  have  the  same  rights  as  if 
there  was  a  reservation.  This  is 
particularly  true  in  Oklahoma.  The 
Agency  agrees  and  has  adopted  the 
comment  in  the  interim  rule  for 
classification. 

Several  respondents  commented  that 
the  definition  of  "price"  in  $  1955.107(c) 
should  be  amended  to  clarify  thai  for 
suitable  land  the  price  for  purchase  by 
family  farm  operators  can  be  no  more 
than  a  pnce  that  reflects  the  annual 
production  value  of  the  property  as  a 
farming  operalion  The  respondent  went 
on  lo  indicate  that  the  Food  Security  Act 
of  1965  contained  a  prohibition  against 
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selling  land  at  not  more  than  actual 
production  value  and  this  provision  was 
not  deleted.  Thus,  to  be  in  comphance 
with  both  the  Food  Seointy  Act  of  1985 
and  the  Agricultural  Credit  Act  of  1387, 
which  allows  the  offering  of  soitable 
land  at  maritet  value.  FmHA  naust  offer 
the  land  at  the  lower  of  the  two  values. 
The  Agency  agrees  and  has  amended 
^his  section  to  provide  for  the  pnce  of 
inventory  farmland  will  be  either  the 
market  or  the  capttalfration  value 
whichever  is  less 

One  respondent  commented  that 
5  1955  107(dK3l  should  be  clanfied  to 
msure  that  an  apphcant  be  properly 
notified  tf  the  interest  rate  changes 
between  the  time  the  loan  is  approved 
and  the  time  it  is  closed.  Sectkm  307  (7 
U-S-C  t927a).  Loan  pro^rsm*.  of  the 
CONACT  sets  forth  the  requirements 
that  the  applicant  ma«t  request  the 
lower  of  the  interest  r^les  if  the  interest 
rales  change  between  loan  approval  and 
loan  closing.  The  Agency  adopts  this 
suggestion  in  the  proposed  mtcnin  rule. 

One  respondent  coEnmented  that 
§  1955.107(rfli5)(i)  only  allowi  the  use  of 
a  quit  ciauD  or  otber  fonnt  of 
nonwarranty  dteds.  The  commenttir 
suggested  there  m  oo  fuatification  for 
FmHA  not  osing  a  warranty  deed  in 
credit  sale  sttuations.  Tbe  Agency  does 
not  agree.  The  Anti-Deficiency  Act  31 
L'.S.C.  1342,  prohibits  a  Covemrocni 
official  from  enlerins  into  a  contract  or 
obligation  for  the  payment  of  mone>  tn 
excess  of  the  amouiit  available  in  an 
appropnaliofi.  A  warranty  deed 
contains  covenants  which,  if  breached. 
couid  subject  the  Govemmenl  to 
contractual  liability  many  year»  lo  the 
future,  t.e^  beyond  any  current 
appropnatKwi.  Due  to  the  Anti- 
Deficiency  Act  the  Agency  cannot 
adopt  this  suggestion. 

One  respondent  commented  that 
§  1955.10r(e)l2|  stales  that  the  County 
Committee  wiU  determine  whether  the 
purchaser  of  farmland  inventory  will  be. 
as  of  the  tune  after  the  contract  or  Wage 
!s  entered  into,  an  operator  of  not  Larger 
than  a  family-size  farm.  The  respondent 
slates  that  FmlLA.  should  defirve  the 
definition  of  family-size  farms.  The 
Agency  beUeves  that  the  criteria  set 
furth  in  the  reguIdUon  provides  the 
necessdr>'  guidance  lo  the  Ojiinly 
Committee  for  determining  if  the 
inventory  property  is  a  family-size  farm 
Therefore,  the  Agency  does  not  adopt 
the  suggestion. 

A  respondent  commented  that  the 
regQldlions  should  be  revised  to  remind 
the  County  Committee  thai  they  must 
also  comply  with  the  priority 
con5;ideralions  when  there  are  two  or 
more  eligible  operators.  The  respondent 
also  felt  that  once  the  190-day  period 


has  passed  the  previous  operator  of  the 
farm  had  continual  priority 
cunsideration  over  other  family-size 
operators.  The  Agency  does  not  agree 
that  after  the  19fVday  period  that  the 
previous  operator  will  continue 
indefinitely  to  have  priority 
consideration  over  other  family-size 
operators.  Tlie  Agency  beUeves  that  the 
statute  allows  administratively  that 
once  this  period  of  time  has  expired  then 
the  other  factors  regardiiig  pnority  come 
into  play  allowing  the  County 
Committee  lo  give  priority  and  miike  a 
selection  btued  on  those  items  set  forth 
m  I  1955.107(eK2llil.  (ii)  and  (iii].  The 
Agency  does  not  accept  the  suggestion 
and  adopts  the  proposed  rule  as 
published. 

One  respondent  commented  that 
5  5  1955.107[el(2Miii)  and  1955.10a(bU3| 
1 1 )  through  (!\- 1  which  would  require  the 
County  Committee  to  take  into 
consideration,  when  selecting  an  eligible 
applicant  for  suitable  farmland  property. 
an  evaluation  of  the  operator's  pasi  farm 
records.  This  would  include  liquidity, 
solvency,  profitability  and  efficiency 
ratios.  The  respondent  fell  that  this 
requirement  would  be  in  violation  of 
section  621  of  the  Agricultural  Credit 
.\c.l  of  1987  which  would  reqau^  the 
Agency  lo  conduct  a  study  lo  show  that 
the  use  of  ratios  and  standards  us  part 
of  a  loin  application  would  not  result  in 
a  portfolio  of  borrowers  that  is 
inconsistent  with  the  purposes  of  the 
Consulidated  Farm  and  Rural 
Development  Act-  The  Agency  agrees 
with  this  comment  and  h^js  deleted  the 
reference  tu  liquidity,  solvency, 
prrifitfibility,  and  efHciency  in  the 
interim  final  rule. 

Section  1955.108—SaJe  of  surplus 
property  (CONACT)-  The  Agency 
revised  this  section  to  refer  to  Exhibit  I 
and  lofSubpartSof  Part  1951  of  this 
chapter  concerning  Leaseback/Buyback 
and  Homestead  Protection  and  also 
addresses  (hat  the  amtaUe  property  will 
be  classified  as  surplus  after  3  years. 
Exhibits  I  and  [  of  Subpart  S  of  Part  1951 
of  this  chapter  as  proposed  has  been 
changed  from  exhibits  uid  the  policy 
and  procedures  for  Leaseback/DuybatJ^ 
can  now  be  found  at  {  1351.911(a)  and 
Homestead  Protection  [formerly  referred 
to  as  Dwelling  Retention)  of 
§  1951-911(b)  of  Subpart  S  of  Part  1951  of 
this  chapter 

One  respondent  comniented  that 
%  1955.108  should  be  amended  to  provide 
for  a  reference  lo  the  type  of  public 
advertising  that  must  be  done  Cor  public 
sale  or  auction  sale.  The  respondent 
suggested  there  shoald  be  a  descnpLion 
of  the  time  and  period  for  publishing 
advertisements  tn  newspapers  as  well 
as  for  posting  adverljsemenis.  The 


Agency  agrees  and  has  mcorporated  this 
comment  in  the  mlerim  rule  to  provide 
for  the  advertising  of  surplus  properties 
twice  a  year  for  three  consecutive 
weeks. 

Section  1955.122— Method  of  sole 
(Chattel^.  One  respondent  cootmenled 
that  this  section  should  clanfy  that  in 
cerlau)  States  the  original  owner  of 
chattel  property  will  be  nulififnl  of  the 
sale  date  and  melhcd  of  sale  prior  lu  the 
sales.  The  Agency  agrees  and  has 
incorporated  this  comment  in  the  interim 
final  rule. 

Sectton  1955.123 — SaJe  procfdares 
(chatteh-  This  section  provides  guidance 
on  who  is  authonzed  to  approve  or 
disapprove  credit  sales.  No  comments 
were  reteived  on  this  sectiua  The 
proposed  rule  is  adopted. 

Section  W55.128 — Appraisers.  Onn 
respondent  commented  thai  the  fee 
appraisers  must  include  the  market 
value  of  the  property  and  ihe  value 
determined  by  the  annual  production 
value.  The  Agency  agreiis  and  has 
clarified  thi&  section  in  the  uilenra  rule 
lo  insure  that  the  appraifwtl  reflects  both 
market  and  capilaiizatiun  values. 

Sectfon  1355-12^ — Busint'ss  brokers. 
This  section  provides  guidance  on  the 
aulhonty  to  Ci>nlract  and  uw  business 
brokers  for  the  Sdle  nf  biKum^ses,  as  a 
whole,  mcluding  goodwill  and  chattels 
The  Agency  proposed  no  revisions  lo 
this  section  and  no  comments  were 
received.  The  proposed  rule  is  adopted. 

St'clion  J955.  JJO—Heol  estate  broker 
This  section  provides  guidance  on  the 
aulhonly  to  contract  and  use  real  estate 
brokers  to  sell  inventory  property.  The 
Agency  proposed  no  revisions  lo  ihis 
section  and  oo  comments  were  received. 
The  proposed  rule  is  adopted 

Section  195S.Ul—Auct/onetrs.  One 
respondent  suggested  thai  the 
commission  charged  by  an  auctioneer 
should  t:>e  considered  when  calculating 
the  recovery  costs  for  purposes  of 
F*rimary  Loan  Service  Programc  The 
method  of  ca  Icula  ling  recovery  vahie  is 
addressed  in  Exhibit  I  of  Subpart  S  of 
Pari  1951  of  this  chapter  The  Agency 
bebeves  this  is  the  proper  place  for 
guidance  to  the  field  fur  those  items 
which  will  be  used  in  calculating 
recovery  value.  The  Agency  adopts  the 
proposed  rule. 

Section  tSS5  234— Lobs,  damage,  or 
existing  defects  w  inventory  reel  estate 
property.  One  respondent  commented 
that  S  1955.134  should  be  darifu^d  lo 
state  that  FmHA  will  maintain  sufficient 
property  insurance  to  msure  il  agaioat 
damage  to  fannlaiKi  inventory.  The 
Agency  believes  Ihe  present  regulations 
are  sufficient  as  they  provide  for  the 
reappraisal  of  (he  property,  if  the 
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property  is  damaged  as  a  result  of  fire, 
vandalism,  or  an  Act  of  God.  The 
reuppraued  value  of  tiw  property  will  be 
the  amount  FmHA  accepts  from  the 
purchaser.  Because  of  long  standing 
Federal  policy  applicable  to  the  entire 
Federal  Government.  FmHA  does  not 
carry  property  in«uranc«  on  inventory 
property.  Tlie  Agency  adopts  the 
proposed  rule. 

Seciion  1955  135 — Taxes  on  inventory 
rral  property.  One  respondent 
commented  that  11955.135  should  be 
amended  to  clarify  that  during  the  time 
FmHA  has  the  land  in  inventory,  it  will 
P'ly  real  estate  taxes  when  due  The 
respondent  went  on  to  say  that  it  was 
very  tmportanl  that  taxes  be  paid 
br-cause  of  the  need  in  rural 
commumtiee  for  taxes  to  be  paid  to 
cover  the  expense  of  the  public  services 
provided  by  property  tax  dollars.  The 
^-Agency  believes  the  regulations  are 
sufficient  since  they  require  FmHA  to 
pay  its  proportionate  share  when  the 
property  is  sold  or  when  the  tax  is  due 
The  Agency  adopts  the  proposed  rule 

Section  1 955. 137^Hea I  property 
located  in  special  areas  or  having 
spf^ciaJ  charactenelics-  The  Agency 
rt'Vised  this  section  to  correct  a 
ri'ftrence  but  received  numerous 
uioiments  on  the  Agency's  policy  and 
procedures  regarding  floodplains, 
vvptlands,  conservation  easements. 
hi>jhly  erudible  farmland  and  historical 
preservation.  Several  respondents 
commented  thai  deed  restrictions  the 
Aijency  is  required  to  place  on  inventory 
properties  that  have  Hoodplains. 
wf^llanda  and  highly  erodible  fannland 
Bhouid  not  be  placed  on  property  if  it  is 
being  purchased  by  an  applicant  with 
leaseback/buyback  nghts.  Property 
subject  to  leaseback/buyback  is 
inventory  properly  and  as  such  must  bt- 
covered  by  these  deed  resiricliuiis.  The 
Agency  has  no  legal  authority  to  adopt 
tins  comment. 

One  respondent  commented  that 
%  ld5S.137(cJ[3J  should  be  clarified  when 
the  sale  of  inventory  property  will  be 
delayed  when  it  is  necessar>'  to  have 
Soil  Conservation  Sen-ice  (SCS)  prepare 
conservation  plans  on  the  property  prior 
to  meeting  the  180  or  190-day  lime 
period.  The  Agency  agrees  with  the 
comment  and  the  timeframe  has  been 
revised  to  refer  only  to  the  period  of 
time  the  previous  borrower/owner  must 
make  application.  No  revisions  have 
been  made  to  this  section  regarding  this 
comment;  however.  S1951S11  of 
Subpart  S  of  Part  1951  of  this  chapter 
has  been  revised  to  delete  the  reference 
lo  timeframe  as  lo  when  a  lease  or 
purchase  agreement  must  be  entered 
into  The  Agency  adopts  the  rule  and 


has  incorporated  the  changes,  along 
with  other  minor  revisions  in  interim 

final  rule. 

Section  1955.138— Property  $ubiect  to 
redemption  rights  The  Agency  proposed 
no  changes  to  this  section  but  one 
respondent  commented  that  this  section 
provided  for  FmHA's  resale  of  inventory 
property  8ub)ect  to  redemption  rights  if 
state  law  permits  this.  The  commentor 
suggested  that  this  section  be  amended 
to  clarify  that  farmland  inventory 
cannot  be  sold  during  the  redemption 
period  and  that  Leaseback/buyback 
rights  ran  consecutively.  The  Agency 
does  not  adopt  this  suggestion.  The 
Agency  has  determined  that  it  was  the 
intent  of  Congress  that  the  redemption 
period  and  Leaseback /Buyback  period 
run  concurrently-  The  Agency  adopts  the 
rule  as  proposed. 

Section  ldSS.139— Disposition  of  real 
property  rights.  The  Agency  received 
numerous  comments  on  easements. 
rights-ofway,  development  nghts. 
restrictiuns  or  equivalent  thereof  on 
FmliA  inventory  property.  One 
respondent  commented  that  the  Agenc>' 
should  cianfy  FmHA's  affirmative 
nespoasibiljty  on  the  placement  of 
conser\ation  easements.  Additional 
guidance  and  dantication  is  added  to 
this  section  as  to  the  placemenl  of 
conservation  easements  upon  a  farm 
v^en  FmHA  has  an  affirmative 
responsibibty  to  do  so.  No  other 
comments  were  adopted  because  the 
Agency  has  determined  adequate 
guidance  la  provided-  The  Agency 
adopts  the  proposed  rule  as  changed. 

Section  1955 140— Scales  in  parcels 
The  Agency  proposed  no  revisions  to 
this  section  but  did  receive  comments 
regarding  the  subdividing  of  farm 
inventory  property  larger  than  family 
size  which  are  addressed  in  Subpart  S  of 
Part  1951  and  Subpart  8  of  Part  1955  of 
this  chapter.  To  assure  consistence 
between  provisions  in  Subpart  S  of  Part 
1951  and  Subparl  B  of  Part  IBSS  of  this 
chapter  and  ttiis  section,  the  Agency  has 
revised  this  section  to  provide  for  the 
County  Super\'i8or,  based  on 
recommendations  of  the  County 
Committee,  to  subdivide  farm  properties 
determined  to  be  larger  than  family-size. 
This  section  has  also  been  revised  to 
provide  for  the  County  Super\isor, 
based  on  the  recommendations  of  the 
County  Committee,  to  group  two  or  more 
individual  farm  properties  into  one 
suitable  farm  property,  along  with  other 
minor  changes  in  language  and 
additions  in  the  interim  rule. 


PART  1M2-PERSOIIAL  PBOPERTY 

Subpart  A — Servicing  and  Uquidstion  of 
ChalteJ  Security 

This  subpart  delegates  authorities  and 
gives  procedures  for  servicing,  care,  and 
liquidation  of  FmHA  chattel  security. 
Economic  Opportunity  (EOl  loan 
property,  and  nole-only  loans. 

Section  1962.4 — Definitions  This 
section  has  been  revised  to  add  the 
definitions  of  normal  income  security 
and  basic  security  as  set  forth  in  section 
en  of  the  AgncultTiral  Credit  Act  of 
1987 

Section  1962.17— Disposa J  of  chattel 
security,  use  of  proceeds  and  rtiease  of 
liens  This  section  states  the  conditions 
which  the  borrower  must  account  for  all 
security  and  provides  instructions  by 
which  the  County  Supervisor  will 
release  FmHA's  liens. 

Respondents  commented  on  the 
proposed  regulation  that  in  compliance 
with  the  Act  FmHA  must  release 
proceeds  from  the  sale  of  crops, 
livestock,  and  livestock  products  so  thai 
the  borrower  can  pay  essential  family 
living  and  farm  operating  expenses 
Essentia!  expenses  are  defined  m 
5  1962.17.  With  regard  to  farm  operating 
expenses  there  is  a  provision  for 
machinery  repair,  farm  building,  and 
fence  repair,  etc.  However,  respondents 
stated  that  the  proposed  rule  contained 
provisions  for  capital  expenditures 
While  capital  expenditures  are  not 
always  essential  operating  expenses 
they  sometimes  are  If  a  farmer  has  a 
critical  piece  of  machiner>'  which  breaks 
beyond  repair,  it  is  obviously  an 
essential  expense  to  replace  that  piece 
tif  machinery  To  exclude  repiacemeni  of 
esseolial  machinery  as  an  essential 
operating  expense  is  to  i^iore  reahty 
We  agree  and  arc  revising  i  1962.17 
lb|(2){ii).  The  Slate  Director  wUl  be 
authorized  to  approve  the  replacement 
of  a  piece  of  essential  farm  mschiner>' 
which  breaks  beyond  repau^. 

T3Section  1962.17  (bl(2Hi|.  One 
respondent  requested  that  the  existing 
author ty  to  release  basic  security  for 
essential  family  living  and  farm 
operating  expenses  not  be  deleted- 
Section  611  of  the  Agricultural  Credit 
Act  of  1987  specifically  delineates  the 
meaning  of  both  normal  income  secunty 
and  basic  security  and  clearly  requires 
thai  only  normal  income  secunly  shall 
be  released  for  essential  household  and 
farm  operating  expenses.  Therefore,  we 
believe  that  Congress  did  not  mtend  that 
basic  security  would  be  released  for 
such  purposes.  The  Agency  does  not 
adopt  this  request. 

Section  1962.17  (h}{2)(ii).  A 
respondent  suggested  that  Exhibit  E  to 
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Subpart  A  of  F'mHA  Instruction  1962-A. 
titled    Releasing  Secunty  Sales 
Proceeds  and  Delermimnfi  'Essential" 
Fdmsly  Living  and  Farm  Operating 
Expenses.  ■  be  published.  The  Agency 
agrees  and  wil!  publish  Exhibit  E. 

Section  1962  27— Termination  or 
satisfactory  chattel  security  instrument. 
One  respondent  recommended  the 
followmg  addition  to  the  language  of 
3  1962.27(a}(3)(ii)  as  it  relates  to  FmHA 
reaffirmation  of  a  Chapter  7  bankruptcy. 
The  following  modification  to  the  last 
sentence  should  be  considered. 

(ii)  If  a  Chapter  7  debtor  wants  to  reaffirm 
the  FmHA  debi,  FmHA  must  accept  the 
reaffirmadon.  however.  FmHA  may  refuse  to 
allow  the  reaffirmation  if  the  borrower  has 
not  acted  m  good  faith  pursuant  to  the 
provision  of  %  1951  909(a)(2). 

The  Agency  does  not  agree  with  this 
comment-  Congress  intended  the 
Secretary  to  take  adverse  action  only  in 
cases  of  proven  fraud,  proven  waste,  or 
proven  conversion.  Also,  Congress  did 
not  intend  to  limit  their  intent  just  to 
bankrjptcy  cases. 

Section  1962.34(a)(2).  A  respondent 
suggested  that  the  interest  rate  charged 
for  the  transfer  of  a  loan  to  an  eligible 
borrower  be  the  lower  of  the  two 
interest  rates  at  the  time  of  approval  or 
closing.  The  Agency  cannot  adopt  this 
suggestion  because  section  307  (a)  of  the 
Consolidated  Farm  and  Rural 
Development  Act  requires  the  borrower 
to  choose  the  lower  interest  rate- 

Section  1962.4lSaIe  of  chattel 
security  or  EO  property  by  borrowers. 
This  section  sets  forth  the  procedures 
for  voluntary  liquidation  of  security 
properly  through  public  or  private  sale. 

One  respondent  commented  on 
5  1962.41(0  that  this  section  does  not 
include  instructions  on  how  borrowers 
will  be  notified  of  the  release  of  liability. 
The  commentor  recommended  the  use  of 
Form  FmFiA  1965-6,  "Release  From 
Personal  Liability."  to  release  the 
borrower  of  liability  on  a  sate  for  less 
than  the  FmHA  debt.  The  Agency  agrees 
and  has  mcorporated  the  change,  along 
with  minor  changes  m  language  in  the 
interim  rule. 

Section  l962.47~Bonkruptcy  and 

insolvency.  This  section  sets  forth  the 
conditions  which  borrowers  may  apply 
and  enter  into  agreements  for  debt 
servicing  before  and  after  a  bankruptcy 
dismissal. 

Several  respondents  commented  that 
FmHA  should  refuse  to  allow  the 
reaffirmation  of  debt  of  borrowers 
dismissed  m  Chapter  7  bankruptcy  who 
have  not  acted  in  good  faith.  The  ' 
Agency  believes  that  this  is  not 


necessary  and  prefers  that  the  State 
Director  follow  the  advice  of  the  Office 
of  General  Counsel  on  how  to  handle 
such  cases. 

Interested  parlies  should  also  see  the 
Agency's  response  to  comments 
concerning  {  1951,907  of  Subpart  S  of 
Part  1951  of  this  Chapter,  Paragraphs  (c) 
and  fd)  have  been  added  to  fi  1951.907. 
The  additions  descnbe  the  servicing 
notices  (if  any)  sent  to  the  attorneys  of 
borrowers  who  had  bankruptcy  cases 
pending  on  January  B.  198a,  the  effective 
date  of  the  Agricultural  Credit  Act  of 
1987  and  before  that  dale.  As  provided 
in  the  proposed  rule  at  9  1962.47(a)(3) 
and  the  same  section  of  this  interim  rule, 
for  bankruptcies  filed  after  the  effective 
date  of  the  Interim  rule,  FmHA  will 
notify  the  attorney  of  these  borrowers  of 
the  servicing  options  The  borrower  will 
have  the  opportunity  to  apply  for 
servicing  if  the  requirements  of  this  rule 
are  met.  One  respondent  commented 
that  FmHA  should  begin  processing 
requests  for  servicing  so  long  as  the 
borrower  in  bankruptcy  has  sought  relief 
from  the  stay,  but  before  the  bariruptcy 
court  has  signed  the  order.  Based  on  the 
comment  and  advice  from  regional  legal 
counsel.  FmHA  has  modified 
5  5  1962.47(a)(3)(i)  and  1962.47(aH3)(ii)  to 
state  that  servicing  negotiations  can 
begin  if  the  borrower  provides  FmHA 
with  a  filed  copy  of  a  motion  requesting 
relief  from  the  stay  in  those  jurisdictions 
where  the  Office  of  the  General  Counsel 
(OGC)  has  advised  Fm.HA  that  the  local 
junsdiction  does  not  sign  orders 
granting  limited  relief  from  the 
automatic  stay.  Conformmg  changes 
were  also  made  to  Exhibit  D  of  this 
subpart  which  informs  the  attorneys  of 
borrowers  filing  bankruptcy  how  to 
apply  for  servicing. 

The  Agency  has  also  added  changes 
10  §§  1962.47(c)(3t  and  1962.47(c)(4)(i). 
The  change  to  S  1962  47(c)(3)  assures 
that  servicing  notices  will  be  sent  prior 
to  liquidation  as  required  by  the 
Agricultural  Credit  Act  of  1987.  This 
change  is  the  result  of  the  advice  of  the 
Agency's  legal  counsel. 

The  change  to  S  1962.47[c)(4)(i)  is  also 
the  result  of  advice  from  the  Agency's 
legal  counsel.  Counsel  advised  that  the 
Agency's  previous  rule  concerning 
liquidations  of  Chapter  7  was  inefficient. 
Bankruptcy  Law  permits  a  creditor  to 
proceed  pnor  to  the  discharge  if  the 
Governuient  can  obtain  an  agreed  order 
from  the  borrower  and  trustee 
abandoning  the  property  and  rehef  from 
the  stay. 


PART  1965— REAL  PROPERTY 

Subpart  A— Servicing  of  Real  Estate 
Security  for  Fanner  Program  Loans  and 
Certain  Note-Only  Cases 

This  Subpart  delegates  authority  and 
prescribes  policies  and  procedures  for 
servicing  real  estate,  leasehold  interests 
and  certain  note  only  cases  for  Farmer 
Program  loans  and  nonprogram  loans. 

Section  1965.11 — Preservation  of 
security  and  protection  of  Hens.  Several 
respondents  commented  that  the 
regulations  should  be  revised  to  clarify 
that  outstanding  credit  advances  also 
include  protective  advances.  We  are 
revising  5  1965.11(c)  to  read  as  follows: 

|cl  Loans  may  be  reamorlized  without 
regard  to  loan  limits  to  include  protectivn 
advance.  The  payment  of  a  prior  lien  is  not  a 
protective  advom:e.  Refer  to  paragraph  (b)  of 
this  section  for  a  list  of  protective  advances. 
When  continuation  with  reamorlization  of 
protective  advances  is  recommended  by  (he 
County  Supervisor,  the  case  file  with 
documentation  of  all  facts  juitifymg  the 
reamortization  wilt  be  submitted  to  the  Stale 
Director  for  approval. 

Section  1965.12  Subordination  of 
FmHA  mortgage  to  permit  refinancing, 
extension,  increase  in  amount  of 
existing  prior  lien,  to  permit  a  new  prior 
lien,  or  to  permit  reamortization.  This 
subpart  sets  forth  the  conditions  for 
which  3 utxirdi nation  of  loan  security 
property  may  be  granted. 

One  respondent  commented  that 
§  1965.12(a)(8)  be  changed  to  allow  for  a 
subordination  where  the  prior  lien  plus 
the  FmHA  debt  exceeds  the  current 
market  value  under  certain  conditions. 
The  Agency  believes  that  the  proposed 
rule  ia  adequate.  When  the  FmHA 
indebtedness  is  not  fully  secured  by  the 
market  value  of  the  security  before  the 
transaction  a  subordination  may  be 
granted  if  the  market  value  of  the  total 
security  will  be  increased  through 
improvement  or  acquisition  by  an 
amount  at  least  equal  to  the  additional 
advance. 

Another  respondent  commented  thai 
the  proposed  rule  should  be  revised  to 
clarify  that  outstanding  credit  advances 
also  include  protective  advances.  The 
Agency  has  clarified  the  interim  rule  to 
stale  that  the  payment  of  a  prior  lien  is 
not  a  protective  advance.  When 
continuation  with  reamortization  of 
protective  advances  is  recommended  b\ 
the  County  Supervisor,  the  case  tile  with 
documentation  will  be  submitted  to  the 
Slate  Director  for  approval. 

Section  19ti5.26— Liquidation  action. 
This  section  sets  forth  provisions  for 
sale  or  transfer  of  security  property 
when  FmHA  determines  that  continued 
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servicing  of  the  loan  will  not  accomplish 
the  objectives  of  the  loan. 

Several  reHpondenIs  commented  that 
§  1955.2ft(g)(3)  be  revised  to  correct  the 
reference  to  FMl  for  Form  FmHA  1965-fi. 
Release  from  Personnel  Liability."  The 
Agency  haa  incorporated  this  change  in 
the  final  rule  for  processing  the  release 
of  liability.  Alsa  S  1965.27(c)(l)(iii|  (A). 
(B).  and  (C)  has  been  amended  by 
msierting  "rates  and"  in  front  of  the 
word  "term"  to  clarify  what  interest 
rates  will  be  charged  in  these  cases. 

Section  1965^1 — Taking  liens  or  real 
estate  as  additional  security  m 
sen'icing  FmHA  Joojis.  Exhibit  A 
'Memorandum  of  Understanding"  sets 
forth  conditions  ui  which  additional 
liens  will  not  be  taken  for  loans  on 
marginal  land  uaed  for  the  production  of 
Softwood  Timber  loans. 

One  respondent  commented  that  farm 
debt  restructure  and  conservation  set- 
aside  easements  should  refer  to  "the 
U.S.  Fish  and  Wildlife  Service"  instead 
of  "the  Bureau  of  Sport  Fisheries  and 
Wildlife."  The  Agency  believes  the 
entire  Memorandum  of  Understanding 
signed  inrl967  should  be  reviewed  by 
FmHA  and  FWS  end  these  changes  be 
made  at  that  time. 

List  of  Subjects 

7  CFR  Part  1809 

Loan  programs— Agriculture.  Real 
property-Appraisals,  Rural  areas. 

7  CFR  Part  1902 

Accounting.  Banks.  Banking.  Grant 
programs — Housing  and  community 
development.  Loan  programs — 
Agnculture.  Loan  programs — Housing 
and  community  development 

r  CFR  Part  1910 

Applications,  Credit.  Loan  programs — 
Agricultuje,  Loan  programs — Housing 
and  community  development.  Low  and 
moderate  income  housing,  Marital  status 
discrimination,  Sex  discrimination. 

7  CFR  Part  1924 

Agriculture.  Construction 
management.  Construction  and  repair. 
Energy  oonaervaHan.  Housing,  Loan 
programs — Agriculture.  Loan 

programs — Housing  and  community 
development.  Low  and  moderate  income 
housing 

7  CFR  Part  1941 

Crops,  Livestock,  Loan  programs — 
Agriculture.  Rural  areas.  Youth. 

7  CFR  Part  1943  ^ 

Credit.  Loan  programs — Agriculture. 
Recreation,  Wnler  resources. 


7  CFR  Pari  1944 

Home  improvement.  Low  and 
moderate  housing — Rental,  Mobile 
homes.  Mortgages,  Rural  housing. 

Subsidies. 

7  CFR  Pan  IMS 

Agriculture.  Disaster  assifitance. 
Intergovernmental  relations,  Livestock. 
Loan  programs — agriculture. 

7  CFR  Part  1951 

Account  servicing.  Credit,  Loan 
programs — Agriculture,  I-oan 
programs — Housing  and  community 
development.  Low  and  moderate  income 
housing  loans — Servicing,  Debt 
Restructuring. 

7  CFR  Part  I9S5 

Foreclosure.  Government  acquired 
property,  government  property 
management.  Sale  of  government 
acquired  property,  Surplus  government 

property. 

7  CFR  Pari  1962 

Crops.  Covermnent  property. 
Livestock,  Loan  programs — Agriculture, 
Rural  areas. 

7  CFR  Part  1965 

Foreclosure.  Loan  programs — 
Agriculture,  Rural  areas. 

Accordingly.  Chapter  ,XV11I,  Title  7. 
Codeof  Fed«^  Regulations  is  amended 
as  follows: 

PART  1609— APPRAISALS 

1.  The  authc'ritj-  citation  for  Part  1809 
is  added  to  read  as  follows,  and  the 
authority  dtation  for  Subpart  A  is 
removed. 

Aulbwily:  7  U.S.C  1988;  42  \i.S^C.  1480:  5 
U.S  C  301;  7  CFR  2.23  and  2.70- 

Subpart  A— Appratsal  of  Farms  and 
Leasetiokj  Interest 

2.  Section  1809. 1  is  amended  by 
revising  the  introductory  text  and 
paragraph  (b)  to  read  as  follows: 

§1809.1    General. 

This  subpart  prescribes  the  policies 
and  procedures  for  appraisal  of  farms 
securing  Farm  Ownership  (FOJ  loans. 
Operating  (OL)  loans.  Soil  and  Water 
(SW)  loans  to  individuals.  Land 
Consen-ation  and  Development  (LCD) 
loans.  Labor  Housing  [Ui).  and  Rural 
Housing  (RH)  loans  other  than  nonfarm 
tracts  or  small  farms.  All  farms,  except 
small  farms  appraised  for  RH  loans,  will 
be  appraised  for  their  market  value 
under  this  subpart. 


(b|  Appratsol  reports  Form  FmlLA 
422-1.  "Appraisal  Repori  (Farm  Tract)." 
Form  FmHA  442-3.  'Map  of  Property, 
and  Form  FmHA  1922-11,  "Appraisal  for 
Mioeral  Rights, '  will  be  used  in 
recording  appraisals  except  as  modified 
by  Subpart  A  of  Part  1941.  Subparts  A 
and  B  of  Part  ISM3.  and  Subpart  D  of 
Part  1945  of  this  chapter,  for  loans  of 
SlOJXW  or  less.  The  forms  will  be 
prepared  in  accordance  with  FxhibiLs  A. 
B  and  G  of  this  subpart  (available  in  any 
FmHA  office).  When  app!>cable.  Form 
FmHA  422-2.  "Supplemental  Report 
(Irrigation.  Drsmage.  Levee,  and 
Minerals)."  will  be  prepared  in 
conjunction  with  an  appraisal  En  no 
case  will  Form  FmIHA  1922-8. 
"Residential  .Appraisal  Report."  be  used 
to  appraise  a  farm  uiwler  Ihts  subpart. 

3.  Section  1809.4  is  amended  by 
revising  paragraph  (b)  to  read  as 

follows: 

;  1809-4     The  thre«-way  approacti  to 
market  value. 

(b)  CapitcJization  approach.  An 
accurate  estimate  of  earnings 
capitalized  at  an  appropriate  rale 
determines  the  earnings  value.  This 
value,  generally  known  as  capitalization 
value,  is  the  amount  thai  a  prudent 
investor  likely  v\ould  pay  for  the 
property  based  on  its  future  earnings 
and  advantages.  The  capitalization  rate 
to  be  used  in  evaluation  is  most 
important.  The  County  Supervisor  will 
calculate  the  capitalization  rate  from  the 
comparable  sales  used  to  complete  the 
appraisal.  The  fomiula  for  calculating 
the  capitalization  rate  is:  Cap  rate— Net 
Income/Selling  Price.  The  followng 
techniques  can  be  used  to  find  the 
capitalization  rate: 

(1)  Rental  income  method. 
Capitalization  of  nel  rental  income  will 
translate  farm  rental  earnings  for  use  of 
land  and  buildings  into  a  capitalization 
rate.  This  method  will  reflect  one  thai  a 
typical  operator  would  adopt  for  the 
farm  considering  the  development 
planned  on  Form  FmHA  424-1.  The 
rental  income  approach  must  be  based 
on  equitable  rental  terms.  Studies  of 
lease  terms  in  each  area  are  important 
to  establish  a  fairly  definite  pattern  of 
prevailing  rental  terms.  When  farm 
tenancy  in  a  community  is  too  low  to 
determine  t>-pical  rentals  terms,  the 
appraiser  can  use  rental  terms  for  other 
comparable  areas  with  similar 
properties  in  estimating  returns  for 
ownership  of  land  and  buildings.  The 
rental  income  method  is  preferred 
because  rental  income  is  not  affected  by 
the  operator's  management  ability. 
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(2)  Earnings  method.  The  earnings 
method  is  a  detailed  cash  Row  analysis 
of  the  comparables  to  determine  their 
net  incomes.  The  net  income  thereby 
obtained  will  reflect  the  rate  of  return  to 
the  investment  in  the  farm.  If  the  exact 
annual  income  can  be  ascertained  from 
the  owner/operator,  a  more  precise 
capitalization  rate  can  be  delermmed. 
Several  determinations  in  this  manner 
can  provide  a  good  indication  of  a 
reliable  capitalization  rate.  The 
appraiser  must  use  caution  that 
capitalization  rates  derived  in  this 
manner  reflect  the  t>T)ical  operator  and 
are  not  influenced  by  differences  in 
management  abilities  of  the  operators. 


PART  1902— SUPERVISED  BANK 
ACCOUNTS 

4.  The  authority  citation  for  Part  1902 
continues  to  read  as  follows  and  the 
authonty  citation  for  Subpart  A  is 
removed: 

Authority:  7  USC.  1989:  42  U  S.C.  1460;  5 

L:  S  C  3m   -  CFK  2-23;  7  CFR  2  70. 

Subpart  A— Loan  and  Grant 
Disbursement 

5.  Section  1902. 1  is  amended  by 
revising  paragraphs  (aj.  (i).  tj).  and  (k)  to 

redd  as  follows: 

§  1902.1    G«n«ral. 

la)  Forms  FmHA  1940-1,  "Request  for 
Obligation  of  Funds."  and  FmHA  1944- 
51.  "Multiple  Family  Housing 
Obligation — Fund  Analysis, "  provide  for 
obligation  only,  obligation  and  check 
request  for  the  full  amount  of  the  loan  or 
grant  except  for  MFH,  and  obligation 
dod  check  request  for  a  partial  amount 
of  the  loan  or  grant.  The  instructions  on 
when  and  how  to  use  these  forms  are 
contained  in  the  Forms  Manual  Insert 
(FMl)  for  the  forms.  Instructions  for 
using  Form  FmHA  1944-51  for  obligation 
and  check  request  via  computer  terminal 
may  also  be  found  in  the  "Multiple 
Family  Housing  User  Procedures." 
FmHA  forms  are  available  in  any  FmHA 
office. 

(i)  Supervised  bank  accounts  referred 
to  m  this  subpart  are  bank,  savings  and 
loan,  or  credit  union  accounts 
established  through  deposit  agreements 
entered  into  between  either  the 
borrower,  the  United  States  of  America 
acting  through  the  FmHA.  and  the 
Financial  Institution  on  Form  FmHA 
402-1,  "Deposit  Agreement, '  or  the 
borrower.  FmHA.  other  lenders,  and  the 
Fmancial  Institution  on  Form  FmHA 


4€2-5.  "Deposit  Agreement  (Non-FmHA 

Funds)." 

(j)  Form  FmHA  402-1  provides  for  the 
deposit  of  funds  in  a  supervised  bank 
account  to  assume  the  performance  of 
the  borrower's  obligation  to  FmHA  in 
connection  with  a  loan  and  grant. 

(k)  Form  FmHA  402-5  will  be 
completed  when  funds  advanced  by 
other  lenders  are  deposited  in  a 
supervised  bank  account  to  assure  the 
performance  of  the  borrower's 
obligation. 


6  Section  1902.2  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  paragraphs  (a)(2).  (a)(4). 
ia)(5}.  (a)(6).  (b).  [e)  and  the  introductory 
text  of  paragraph  (f)  to  read  as  follows; 

§  1902.2    Policies  concerning 
dtsburmement  of  funds. 

(dj  The  Automated  Data  Processing 
System  (ADPS)  will  be  utilized 
whenever  possible  in  accordance  with 
the  specific  program  procedures,  except 
where  prohibited  by  State  statutes.  The 
capability  to  request  Treasury  checks  on 
an  as  needed  basis  reduces  the  need  for 
supervised  bank  accounts.  Therefore, 
supervised  bank  accounts  will  be  used 
only  in  rare  instances,  egj 

(2)  When  a  large  number  of  checks 
will  be  issued  in  the  construction  of  a 
dwelling  or  other  development,  as  for 
example  under  the  "borrower  method" 
of  construction  or  in  Operating  (OL) 
loans  and  Emergency  (EM)  loans.  In 
such  cases,  installment  checks  will  be 
requested  from  the  Finance  Office  as 
necessary  and  deposited  in  a  supervised 
bank  account  and  disbursed  to 
suppliers,  sub-contractors,  etc..  as 
necessary.  Those  District  and  County 
Offices  authorized  to  request  checks  by 
the  ADPS  may  request  more  than  one 
check  at  a  time.  If  more  than  one  check 
is  required,  a  Form  FmHA  440-57  or 
Form  FmHA  1944-57  will  be  prepared 
for  each  check. 

(4)  Supervised  bunk  accounts  will  be 
used  only  when  needed  as  defined  in 
paragraph  (a)(6)  of  this  section  to  assure 
the  correct  expenditures  of  all  or  a  part 
of  loan  and  grant  funds,  borrower 
contributions,  and  borrower  income. 
Such  accounts  will  be  limited  in  amount 
and  duration  to  the  extent  feasible 
through  the  prudent  disbursement  of 
funds  and  the  prompt  termmation  of  the 
interests  of  FmHA  and  other  lenders 
when  the  accounts  are  no  longer 
required. 

(5)  Income  from  the  sale  of  security  or 
Economic  Opportunity  (EO)  property  or 
the  proceeds  from  insurance  on  such 


property  will  be  deposited  in  a 
supervised  bank  account  under  Form 
FmHA  402-1  when  (he  District  Director 
or  County  Supervisor  determines  it  is 
needed  as  defined  in  paragraph  {a)(6)  of 
this  section  to  assure  that  the  funds  will 
be  available  for  replacement  of  the 
property. 

(6)  When  it  is  determined  by  ihe 
County  Supervisor  and  requested  or 
agreed  to  by  the  borrower  that  special 
supen-'ision  is  needed  in  the 
management  of  the  borrower's  financial 
affairs,  funds  may  be  deposited  in  a 
supervised  bank  account  This 
supervisory  technique  will  be  used  for  a 
temporary  period  to  help  the  borrower 
learn  to  properly  manage  his/her 
financial  affairs.  Such  a  penod  will  not 
exceed  one  year  unless  extended  by  the 
District  Director. 


(b)  For  all  construction  loans  and 
those  loans  using  multiple  advances, 
only  the  actual  amount  to  be  disbursed 
at  loan  closing  will  be  requested  through 
the  State  Office  terminal.  Subsequent 
checks  will  be  ordered  as  needed 
through  the  ADPS  system. 

(e)  When  a  check  cannot  be 
negotiated  within  20  working  days  from 
the  date  of  the  check,  the  District 
Director  or  County  Supervisor  will 
process  the  check(a)  with  Form(s}  FmHA 
1940-10.  "Cancellation  of  U.S.  Treasury 
Check  and/or  Obligation."  (or  Form 
FmHA  1944-53,  "Multiple  Family 
Housing  Cancellation  of  U.S.  Treasury 
Check  and/or  Obligation."  for  multiple 
family  housing  loans)  In  accordance 
with  FmHA  Instruction  102.1  (available 
in  any  FmHA  office). 

(0  Funds  provided  to  an  FmHA 
borrower  by  another  lender  (through 
subordination  agreements  by  the  FmHA 
or  under  other  arrangements  between 
the  borrower.  FmfLA.  and  the  other 
lender)  that  are  not  used  immediately 
after  the  loan  and  grant  closing  will  be 
deposited  in  a  supervised  bank  account 
under  Form  FmFiA  402-5.  provided: 


7.  Section  1902,3  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

S  1902.3    Procedures  lo  follow  in  fund 
disbursement. 


(b)  '  •  • 

(1)  "For  Deposit  only  to  Account  No. 
(Number  of  Construction  Account)  of 
{Name  of  Borrower)  in  [Name  of 
Financial  Institution]." 
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R.  Section  1902.14  is  revised  to  read  as 

follows: 

§  1902.14    Reconciliation  of  accounts. 

(a)  A  checking  account  statement  will 
be  obtained  periodically  in  accordance 
with  estabhshed  practices  in  the  area.  If 
the  checking  account  statement  does  not 
include  sufficient  information  to 
reconcile  the  account  (the  name  of  the 
payee  or  the  check  number  and  the 
amount  of  each  check),  the  original 
cancelled  check  or  either  a  microfilm 
copy  or  other  reasonable  fascimile  of 
the  cancelled  check  must  be  provided  to 
the  District  or  County  Office  with  the 
statement.  Checking  account  statements 
will  be  reconciled  promptly  with  District 
or  County  Office  records.  The  person 
making  the  reconcilation  will  initial  the 
record  and  indicate  the  date  of  the 
action. 

(b)  All  checking  account  statements 
and,  if  necessary,  original  cancelled 
checks  or  either  a  microfilm  copy  or 
other  reasonable  fascimile  of  t)ie 
cancelled  checks  will  be  forwarded 
immediately  to  the  borrower  when  bank 
statements  and  District  or  County  Office 
records  are  in  agreement.  If  a 
transmittal  is  used,  Form  FmHA  140-^. 
"Transmittal  of  Documents,"  is 
prescribed  for  that  purpose. 

(c)  If  the  Financial  Institution  did  not 
return  the  original  cancelled  check[8)  to 
the  Agency  with  the  statements,  and 
FmHA  has  a  need  for  the  original 
cancelled  check(fi)  the  Financial 
Institution,  upon  request  by  the  Agency. 
will  furnish  to  the  Agency  the  requested 
original  cancelled  check(s)  or  a  certified 
microfilmed  copy  or  other  reasonable 
certified  facsimile  of  the  cancelled 
check[s)  and  will  provide  this  8er\'ice  lo 
the  Farmers  Home  Administration  with 
no  fees  being  assessed  the  Agency  or 
the  Depositor's  account  for  the  service. 

9.  Exhibit  B  to  Subpart  A  is  revised  lo 
read  as  follows: 

Exhibit  B  to  Subpart  A— United  States 
Department  of  Agriculture.  Farmers 
Home  Administration— Interest- 
Bearing  Deposit  Agreement 

DKCAl'SE  Ceruiii  fundfr  of  . 


referred  to  as  the  "Depositor,"  are  now  on 
deposit  with  the .  referred  to  as 

the  "Financial  Institution."  under  a  Deposit 

Agreement,  dated ,  Ifl . 

providing  for  supervision  by  Ihe  United 
States  of  America,  acting  through  the  Fctrmers 
Home  Administration,  referred  to  aa  the 
■Government."'  which  Deposit  Ajprement 
grants  lo  the  Government  security  and/or 
other  interest  in  the  funds  covered  by  that 
Deposit  Agreement,  and 

BECAUSE  corialn  of  these  funds  are  not 
now  required  for  Immediate  disbursement 
and  It  is  Ihe  desire  of  the  Depositor  to  place 


these  funds  in  interest-bearing  deposits  with 
the  Financial  Institution: 

THEREFORE,  the  Depositor  and  the 
Government  authorize  and  direct  the 

Financial  Institution  to  place . 

Dollars  (S ]  of  the  funds  subject  lo 

that  Deposit  Agreement  in  in  teres  l-bea  ring 
deposits  as  follows. 

S for  R  period  of  _^____ 

months  at %  interest. 

S for  a  period  of 

months  at . %  interest- 

S for  a  period  of 


months  at . 


.  %  interest. 


These  interest- be  a  ring  deposits  and  the 
income  earned  on  them  at  all  times  shall  be 
considered  a  part  of  the  account  covered  by 
said  Deposit  Agreement  except  that  the  right 
of  the  Depositor  and  the  Government  to 
jointly  withdraw  all  or  a  portion  of  the  funds 
in  the  account  covered  by  the  Deposit 
Agreement  by  an  order  of  the  Depositor 
countersigned  by  a  representative  of  the 
Government,  and  the  right  of  Ihe  Government 
to  maite  written  demand  for  the  balance  or 
any  portion  of  the  balance,  is  modified  by  the 
above  time  deposit  maturity  schedule.  The 
evidence  of  such  time  deposits  shall  b>e 
issued  in  the  names  of  the  Depositor  and  the 
Farmers  Home  Administration. 

A  copy  of  this  Agreement  shall  be  attached 
to  and  become  a  pari  of  each  certificate. 
passbook,  or  other  evidence  of  deposit  that 
may  t>e  issued  lo  represent  such  inlerest- 
btifiring  deposits- 
Executed  this day  of  - 

19 , 

UNITED  STATES  OP  AMERICA 

By:  

County  Supervisor 

Farmen  Home  Administration 

U.S.  Department  of  Agriculture 

(Depositor) 

By:  

Tide:  

Accepted  on  the  above  terms  and 

condiltons  this day  of 

19 


(Financial  Institution) 


(Office  or  Branch) 
By:  

Title, 


Exhibits  C  and  O  [Reraoved] 

10.  Exhibils  C  and  D  lo  Subpart  A  are 
removed. 

PART  1910— GENERAL 

11.  The  authonty  citation  for  Part  1910 
is  revised  to  read  as  follows: 

Authority:  7  USC.  1989;  42  U.S.C  t480:  5 
U.S.C.  301;  7  CFR  2-23  and  2-70. 

12.  Sections  1910.1  through  191011  are 
revised.  §5  1910.12  through  1910.49  are 
added  and  reser\'ed,  and  §  1910.50  ta 
added,  and  EKhibits  A,  B  and  C  are 
added  to  Subpart  A.  As  revised.  Subpart 
A  reads  as  follows: 


Subpart  A— ReceMng  and  Processing 
Appltcattons 

Sec 

1910.1  General. 

1910.2  Equal  Credit  Opportunity  Act 
(ECOAI  and  Regulation  B. 

19103  Receiving  applicaltons 

1910-4  Processing  apphcations. 

1910.5  Evaludtinf!  appliceiions. 

1910.6  Notification  of  applicant. 

1910.7  Counseling. 

1910.8  Reaching  an  understanding. 

1910.9  Supplemental  material  lobe 
provided  by  State  Offices. 

1910.10  Preference. 

1910.11  Special  requirements. 

1910.12  through  1910.49    iReservedl 
1910.50    OMB  control  number. 

Exhibits  to  Subpart  A 

Exhibit  A— Letter  for  Information  Needed  for 
a  Completed  Parmer  ProgTHm 
Application 

Exhibit  B— Letter  to  Notify  Socially 

Disadvantaged  Applicant! s)/Borrower|s| 
Regarding  the  Availability  of  Direct  Farm 
Ownership  (FO)  Loans  and  the 
Acquisition /Lea  sing  of  FmHA  Acquired 
Farmland 

Exhibit  C— Letter  to  Notif>-  Applicant(s)/ 
Borrowerfs]  of  Their  Responsibilities  tn 
Connection  with  FmHA  Fanner  Program 
Loans- 

Subparl  A— Receiving  and  Processing 
Applications 

§  1910.1    General. 

This  subpart  prescribes  the  policies 
and  procedures  for  receiving  and 
processing  Farm  Ownership  (FO).  Soil 
and  Water  (SW).  Operating  (OL). 
Emergency  (EM).  Rural  Rental  Housing 
(RRH),  Rural  Cooperative  Housing 
(RCHl,  Rural  Housing  Site  (RHS).  and 
Labor  Housing  (LH)  and  insured 
sections  502  and  504  Rural  Housing  (RH) 
loan  and  grant  applications  except  as 
tnodiHed  by  program  regulations.  It  also 
prescribes  policies  for  informing 
applicants  and  other  interested 
individuals  about  the  services  of  the 
Farmers  Home  Administration  fFmHA). 

(a)  The  County  Super\'isor  will 
provide  information  about  FmHA 
services  to  all  persons  making  inquiry 
about  FmHA  programs.  This  information 
may  be  provided  by  individual 
interviews,  correspondence,  or 
distribution  of  pamphlets,  leaflets,  and 
appropriate  FmHA  program  regulations. 

(b]  Wherever  the  term  "applicant" 
appears  in  this  subpart,  it  shall  be 
construed  to  mean  applicant  and/or  co- 
applicant,  if  any. 

[r.\  FmFfA  forms  are  available  in  any 
FmHA  office. 


BEST  COPY  AVAILABLE 
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5  1910.2    Equal  Credit  Opportuntty  Act 
(ECOA)  and  Rejulatton  B. 

ECOA  ds  dmendeJ.  prohibits 
discrimination  in  credit  based  on  sex. 
marital  status,  race,  color,  religion, 
natural  origin,  age  (provided  the 
applicant  has  the  capacity  to  contract), 
because  all  or  part  of  the  applicant's 
income  is  derived  from  public  assistance 
of  any  kind,  or  because  the  applicant 
has.  in  good  faith,  exercised  any  right 
under  the  Consumer  Credit  Projection 
Act.  These  shall  hereafter  be  referred  to 
in  this  subpart  as  "ECO.A  prohibited 
bases,"  It  is  the  policy  of  the  Fanners 
Home  Administration  that  assistance 
and  services  shall  not  be  denied  to  any 
person  or  applicant  as  a  result  of  race, 
sex.  national  origin,  color,  religion, 
marital  status,  age,  receipt  of  income 
from  public  assistance,  or  because  the 
applicant  has.  in  good  faith,  exercised 
any  right  under  the  Consumer  Credit 
Prolection  A(.t. 

3  1910.3    Racalving  appllcatlona. 

Applications  for  FmllA  assistance 
will  ordinarily  be  filed  m  the  County 
Office  serving  the  area  in  which  the 
farm,  dwelling,  business,  or  other  facility 
for  which  financing  is  being  requested  is 
or  will  be  located. 

(a)  All  persons  applying  for  FmHA 
assistance  who  are  not  indebted  to 
FmHA  must  file  a  written  application. 
All  persons  wishing  to  submit  an 
application  will  be  encouraged  to  do  so. 
No  oral  or  written  statement  will  be 
made  to  applicants  or  prospective 
applicants  that  would  discourage  them 
from  applying  for  assistance,  based  on 
any  ECOA  "prohibited  bases."  The 
filing  of  wntten  applications  will  be 
encouraged  even  though  funds  may  not 
be  currently  available,  since  complete 
applications  must  be  considered  in  the 
dale  order  received,  except  when 
program  regulations  or  Veteran  status 
provides  for  preference.  Applications 
will  normally  be  handled  as  follows; 

(1|  Form  FmHA  410-4.  "Application 
for  Rural  Housing  Assistance  (NonFarm 
Tract)."  will  be  used  by  applicants  for 
RH  loans  on  nonfarm  tracts  who  depend 
primarily  on  offfarm  income. 

(2)  Form  FmRA  410-1.  "Application 
fur  FmH.A  Services."  will  be  used  by  all 
ether  applicants.  These  include  persons 
applying  for  RH  loans  on  farms  or 
nonfarm  L'acts  who  denve  a  ma|or 
porimn  of  their  income  from  farming. 
For  EM  loans,  it  is  also  necessary  for  the 
applicant  to  complete  Form  FmflA  1945- 
2::.  "Certification  of  Disaster  Losses. ' 

|3|  The  Right  to  Financial  Privacy  Act 
of  1978.  Title  .XI  of  Pub.  L  95-630. 
requires  that; 

(i)  Except  as  specified  in  paragraph 
(aK3)(ii)  of  this  section,  within  3  days  of 


the  receipt  of  an  application  for  a  loan 
or  grant  from  an  individual  or  a 
partnership  of  five  or  fewer  members, 
the  FmHA  office  will  forward  Form 
FmFLA  410-7.  "Notification  to  Applicant 
on  Use  of  Financial  Information  from 
Fuiancial  Institution."  to  those 
applicants. 

(ii)  For  a  rental  housing  or  labor 
housing  application  filed  by  an 
individual  or  a  partnership  of  five  or 
fewer  members,  the  FmHA  office  will 
comply  with  paragraph  (a)(3t(')  of  this 
section  only  if  it  is  determined  that 
financial  information  will  be  requested 
from  any  financial  institution. 

(4J  All  individual  loan  applicants  will 
sign  Form  FmHA  410-8.  "Statement 
Required  by  the  Privacy  Act. '  A  signed 
copy  will  remain  with  the  application. 
No  application  is  complete  without  a 
signed  Form  FmHA  410-9  on  file 

(5)  Information  regarding  race, 
national  origin,  sex.  and  marital  status  is 
needed  for  monitoring  purposes  for  all 
applications  filed  for  assistance  to 
finance  residential  real  estate  and  direct 
FO  loans  when  the  loan  is  to  be  secured 
by  a  lien  on  the  property.  In  those  cases. 
FmHA  will  request  the  applicant  and/or 
co-applicant  to  furnish  that  information 
on  the  application  on  a  voluntarj'  basis. 
The  application  form  will  indicate  that 
this  information  is  provided  on  a 
voluntary  basis. 

(b)  Requests  by  FmHA  borrowers  for 
additional  assistance  will  be  submitted 
88  prescribed  by  each  loan/grant 
program,  and  the  following; 

(1)  All  applicants  must  provide  their 
taxpayer's  identification  number  with 
their  applications,  except  as  noted  in 
paragraph  (i)  of  this  section. 

(2)  RH  applicants  who  have  a  current 
Form  FmH.A  431-3,  "Household 
Financial  Statement  and  Budget, "  or 
Form  FmHA  410-1.  and  who  are 
presently  indebted  to  FmHA.  will  be 
required  to  complete  only  the  following 
items  of  Form  FmHA  410-4  (if  other 
information  about  their  current  status  is 
not  available  for  adequate  processing  of 
their  applications,  these  applicants 
should  fully  complete  Form  FmHA  410- 
4): 

(1)  Name. 

(iil  Social  Security  Number. 

(iii)  Loan  purpose. 

(iv)  Planned  income  for  next  12 
months. 

(v)  Date  and  signature  of  the 
application 

(3)  Farmer  program  applicants  who 
are  pre.sei.U^  indebted  to  FmHA  will  be 
required  to  complete  Form  FmHA  410-1. 

|4|  Applicants  for  EM  loans  with  new 
losses  from  disaster,  as  authorized 
under  EM  regulations,  must  also 


complete  Form  FmHA  1945-22  in 
addition  to  the  other  required  forms. 

(c)  County  Office  employees  will  be 
responsible  for  receiving  loan 
applications  and  giving  a  preliminary 
explanation  of  services  available 
through  FmHA.  An  explanation  of  the 
types  of  assistance  available  should  be 
given  whenever  it  is  not  clear  to  the 
applicant  what  type  of  loan  or  grant  will 
meet  the  applicant's  needs.  The 
employee  receiving  the  application  will 
make  sure  that  it  is  properly  completed, 
dated  and  signed,  and  will  give 
whatever  assistance  is  necessary.  An 
applicant  may  apply  for  and  maintain  a 
loan  account  using  a  birth-given  first 
name  and  a  birth-given  surname,  or  the 
spouse's  surname,  or  a  combination  of 
surnames.  Married  persons  may  apply 
as  individuals.  In  the  case  of  a  ioint 
application  for  other  than  a  farmer 
pn>gram  loan,  the  persons  requesting  the 
assistance  will  designate  who  is  listed 
as  "applicant"  and  who  is  listed  as  "co- 
applicant."  For  farmer  program  loans, 
there  will  be  only  one  applicant.  If  a 
husband  and  wife  insist  on  applying  as 
co-applicants  for  a  farmer  program  loan 
and  the  farming  operation  is  a  sole 
proprietorship,  they  will  be  considered  a 
joint  operation  type  entity  as  set  out  m 
FmHA  loan  making  regulations  and  they 
both  will  have  to  meet  the  eligibility 
requirements  applicable  to  the  iotnl 
operation.  County  Office  employees 
must  explain  to  husbands  and  wives 
that  they  both  do  not  need  to  apply  for 
farmer  program  loans  unless  they  desire 
to  do  so  or  the  application  is  for  an 
entity  operation.  If  they  apply  together 
for  a  loan,  it  must  be  explained  that  they 
will  be  considered  as  a  joint  operation. 
When  the  use  of  veteran's  preference  is 
involved,  the  identity  of  the  veteran 
must  be  properly  documented  if  the 
name  used  in  the  application  differs 
from  that  shown  on  the  veteran's 
evidence  of  eligibility. 

(d)  Information  will  be  obtained  about 
household  members  or  others,  including 
cosigners,  as  required  by  program 
regulations  needed  to  determine 
eligibility  for  the  requested  assistance. 
A  cosigner  will  be  required  only  when  it 
has  been  determined  that  the  applicant 
cannot  possibly  meet  the  repayment  or 
the  security  requirements  for  the  loan 
request.  When  a  co-signer  will  be 
re(]ulred.  the  applicant  will  be  requested 
to  identify  their  choice  of  co-signer  An 
applicant  will  also  be  required  to 
provide  information  concerning  a  co- 
signer, spouse  or  former  spouse,  who 
will  not  be  a  co-signer,  or  who  is  not  a 
member  of  the  household,  when  the 
applicant  is  relying  on  the  cosigner, 
alimony,  child  support,  separate 
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maintenance  from  that  spouse  or  former 
spouse  as  a  basis  for  repayment,  or 
receipt  of  such  payments  will  be 
considered  for  eligibility.  In  such  cases. 
inlormation  regarding  the  co-signer's, 
spouse's  or  former  spouse's  financial 
resources  may  be  requested.  Only 
information  regarding  the  receipt  and 
dependability  of  income  from  alimony, 
child  support,  or  separate  maintenance, 
provided  by  a  former  spouse,  may  be 
requested,  considered,  and  verified  to 
determine  eligibility  and  repayment 
ability, 

(e)  Signature  requirements  on  the 
Promissorj'  Note  will  be  as  needed  to 
assure  repayment  of  the  indebtedness 
and  as  set  out  in  the  loan  making 
regulations.  The  spouse  of  an  applicant 
will  not  be  required  to  sign  the  note 
unless  the  spouse's  signature  on  the  note 
IB  required  to  create  a  security  interest 
or  the  spouse  is  a  co-applicant. 
Signature  requirements  on  the  Mortgage 
or  Deed  of  Trust  will  be  sufficient  to 
obtain  the  required  lien,  and  to  make  the 
property  being  offered  as  security 
available  to  satisfy  the  debt  in  the  event 
of  default  FmHA  Stale  supplements  will 
be  issued  to  outline  the  requirements  in 
accordance  with  State  real  property  law. 
The  State  Director  will  obtain  the  advice 
of  OGC  prior  to  issuance  of  the  State 
supplement. 

(fi  If  a  spouse's  signature  would  be 
necessary  for  FmHA  to  obtain  the 
necessary  security,  information 
regarding  an  applicant's  marital  status 
will  be  obtained.  Only  the  terms 
"married"  and  "separated"  may  be  used 
to  designate  marital  status.  "Unmarried" 
includes  single,  divorced,  or  widowed 
persons. 

(g)  FmHA  may  not  request 
information  concerning  birth  control 
practices,  intentions  concerning  the 
bearing  or  rearing  of  children,  or 
capability  to  bear  children.  Assumptions 
or  aggregate  statistics  relating  to  the 
likelihood  or  probability  that  any 
particular  group  of  persons  will  bear  or 
rear  children  will  not  be  used  to 
evaluate  creditworthiness,  or  for  any 
other  purpose;  nor  will  the  assumption 
be  made  that,  for  that  reason,  an 
applicant  will  receive  diminished  or 
interrupted  income  in  the  future. 

(h)  If  after  discussing  credit  needs,  it 
appears  that  the  applicant  may  be  able 
to  obtain  the  necessary  credit  from  some 
other  source,  the  County  Supervisor 
should  provide  information  on  the 
availability  of  such  credit  and  provide 
the  needed  assistance  in  contacting  that 
credit  source.  All  applications,  including 
those  from  applicants  assisted  in 
obtaining  credit  from  other  credit 
sources,  will  be  listed  and  reported  in 
accordance  with  FmHA  Instructions 


1905-A  and  2006-]  which  are  available 
in  all  FmHA  offices. 

(i|  For  all  loans  and  grants,  the 
applicant  must  furnish  the  applicant's 
taxpayers  ideiitificition  number  with 
the  application,  except  as  otherwise 
indicated  in  this  paragraph.  The 
taxpayer's  identification  number  for 
individuals  who  are  not  business 
applicants  is  the  Social  Security  Number 
(SSN).  The  taxpayer's  identification 
number  will  be  used  as  part  of  the 
borrower's  case  number,  except  as 
noted  in  paragraph  (it(3)  of  this  section 

(1]  The  SSN  preceded  by  the  Stale 
and  county  code  numbers  will  constitute 
the  borrower's  case  number  to  be  used 
on  all  FmHA  forms, 

(2)  In  the  case  of  noncitizens  who  are 
permanent  residents  or  on  indefinite 
parole  and  who  do  not  yet  have  a 
taxpayer's  identification  number,  their 
applications  will  be  filed;  however,  they 
will  not  be  processed  until  the  SSN  is 
obtained.  Disposition  of  applications  not 
processed  because  of  lack  of  the  number 
will  be  as  set  forth  in  FmHA  Instruction 
2033-A.  "Management  of  County  Office 
Records. "  (available  in  any  FmHA 
office). 

(3)  'The  borrower's  case  number  for 
residents  of  the  Pacific  Islands  will  be 
taxpayer's  identification  number  issued 
by  the  Pacific  Islands  Government 

(i)  For  all  loans  and  credit  sales 
secured  by  a  first  mortgage  and 
involving  the  purchase  of  an  existing  1 
to  4  family  unit,  or  purchase  of  a 
building  site  and  constniction  of  1  to  4 
family  residential  units,  or  FO  loans 
involving  tracts  of  25  acres  or  less, 
whether  made  to  an  individual, 
corporation,  partnership,  joint  operation, 
cooperative,  association,  or  other  entity, 
the  booklet  entitled  "Settlement  Cosls" 
will  be  hand-delivered  to  the  applicant 
when  the  completed  application  is 
received,  or  mailed  to  the  applicant 
within  three  (3)  business  days  after 
receipt  of  the  application  in  the  County 
Office. 

(1)  Form  FmlLA  440-58.  "Estimate  of 
Settlement  Costs,"  will  be  completed  by 
the  County  Supervisor  and  delivered  to 
the  applicant  with  the  booklet. 

(2)  A  record  of  the  date  and  melhod  of 
delivery  of  the  booklet  and  Form  FmHA 
440-59  will  be  kept  in  the  running  record 
section  of  the  applicant/borrower 
County  Office  case  folder. 

(k)  For  loans,  assumptions  and  credit 
sales  to  individuals  for  household 
purposes  and  subject  to  the  Real  Estate 
Settlement  Procedures  Act  (RESPA). 
Form  FmHA  1940-41.  "Truth  in  Lending 
Disclosure  Statement."  completed  using 
"good-faith  "  estimates,  will  be  delivered 
or  placed  in  the  mail  to  the  applicant 


within  3  business  days  of  receipt  of  the 
written  application  in  the  County  Office 
(1]  Fees  for  the  total  amount  charged 
for  individual  credit  reports  as  indicated 
in  Exhibit  A  of  Subpart  B  of  Pan  1910  of 
this  chapter  (available  in  any  FmHA 
office)  will  be  collected  from  the  loan 
applicants  before  credit  reports  are 
ordered,  except  in  the  case  of  section 
504  loan  applicants  and  section  502 
Rural  Housing  Loan  applicants  whose 
requested  loan  will  likely  not  exceed 
S7.50O  It  is  the  policy  not  to  order  credit 
reports  for  Rural  Housing  loans  of 
Sr.500.  or  less,  but  if  the  County 
Supervisor  determines  that  a  credit 
report  is  necessary,  it  will  be  ordered  at 
no  cost  to  the  loan  applicant  as  provided 
for  in  5  1910  53(g)  of  Subpart  B  of  Pari 
1910  of  this  chapter. 

i  1910.4    Processing  spplications. 

When  obtaining  information 
concerning  applicants  and  evaluating 
their  qualifications.  FmH.A  personnel 
will  be  covered  by  the  provisions  of 
ECOA  and  the  established  policies  for 
the  vanous  types  of  assistance  offered 
by  FmHA.  If  a  farm  is  situated  in  more 
than  one  Stale.  County  or  Parish,  the 
loan  will  be  processed  in  the  Slate. 
County  or  Parish  where  the  appHcant's 
principal  residence  on  the  farm  is 
located.  If  the  applicant's  residence  is 
not  located  on  the  farm  or  if  the 
applicant  is  a  corporation,  cooperative, 
partnership  or  joint  operation,  the  loan 
will  be  processed  by  the  County  Office 
serving  the  County  in  which  the  farm  or 
a  major  portion  of  the  farm  is  located, 
unless  otherwise  approved  by  the  State 
Office. 

(a)  Completed HH  applications. 
Compleled  applications  are  those  for 
which  all  information  necessary  to 
determine  eligibility  has  been  received, 
and  they  will  be  processed  in  the  order 
received,  except  an  application  from  a 
veteran  will  receive  preference  as 
outlined  in  §  1910.10  of  this  subpart.  The 
County  Supervisor  will  verify  the 
information  furnished  by  the  applicant 
and  record  and  assemble  additional 
information  needed  to  properly  evaluate 
the  applicant's  qualifications  and  credit 
needs.  Information  may  be  obtained  and 
verified  by; 

(1)  County  Office  records. 

(2)  Form  FmR'\  410-4. 

(3)  Credit  reports  as  provided  in 
Subparts  B  and  C  of  Part  1910  of  this 
chapter  (Subpart  C  is  available  in  any 
FmHA  office). 

(4)  Personal  contacts. 

(5)  Visits  of  supervisory  personnel  to 
the  applicant's  residence  or  business. 

(6)  Form  FmHA  410-8.  "Applicant 
Reference  Letter."  to  inform  sources 
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such  as  creditors,  bankers,  merchdntg, 
employers,  and  landlords.  The 
inforiTidtion  obtained  as  a  result  of 
personal  inquiries  and  observations  will 
be  recorded  in  the  running  record.  The 
information  obtained  by  correspondence 
will  be  attached  to  the  Form  FmHA  410- 
4 

(i)  Form  FmHA  4irMi  includes  printed 
notification  to  financial  institutions  that 
FmHA  18  m  compliance  with  the  Right  to 
Financial  Privacy  Act  of  1978.  Title  XI  of 
Pub.  L.  95-«30.  This  notification  must  be 
given  to  any  financial  institution  to 
which  FmHA  makes  a  direct  request  for 
financial  records  regarding  an  applicant 
who  13  an  individual,  joint  operation,  or 
a  partnership  of  5  or  fewer  members. 
When  not  using  Form  FmHA  410-fl.  the 
notification  will  read  as  follows: 

I  cer'ify  that  ihe  I'nited  States  D*?partment 
v^f  .'Xgncuiture,  acting  through  the  Farmer* 
Home  Administratior..  has  complied  wiih  the 
applicable  provisions  of  Title  Xl.  "The  Right 
lo  Financial  Pnvacy  Act  of  1978."  Public  L.aw 
95-630  in  seekinj?  FinancisI  mforma'-^n 
r^grirding 

(AppUcani! 


County  Super\iKir 

(ii)  Under  no  circumstances  may 
financial  information  obtained  under 
'his  regulation  be  disseminated  to  any 
o!her  department  or  agency  of  the 
Federal  Government  (other  than  the 
Office  of  the  Inspector  General  (OIG)  or 
•he  Department's  Office  of  Advocacy 
dnd  Elnterpnse  )OAE])  without  express 
approval  of  the  Office  of  General 
Counsel  [OGC). 

(7)  Form  FmHA  1910-^.  "Request  for 
Verification  of  Employment."  This  form 
m-iv  he  used  to  venfy  employment  and 
income. 

(8}  Form  FmHA  1940-20.  "Request  for 
Environmental  Information,    as  required 
by  Subpart  G  of  Part  1*40  of  this 
chapter 

[9]  Information  required  by  (  1910.3 
la]  (3)  and  14). 

(b)  Completed  farmer  proaram 
appiicalions-  Completed  applications 
are  those  set  forth  below.  All  persons 
requesting  an  application  will  be 
provided  Fxhib:!  A  of  this  subpart. 
Completed  applications  will  be 
processed  m  the  date  order  received, 
except  as  outhned  in  %  1910.10  of  this 
subpart.  The  filing  date  will  be  stamped 
on  the  front  of  the  Form  FmHA  410-1. 
The  County  Supervisor  will  verify  the 
information  furnished  by  the  applicant 
and  record  and  assemble  additional 
information  needed  to  properly  evaluate 
the  applicants  qualifications  and  credit 
needs.  A  completed  farmer  program 


application  will  consist  of  both 
applicants  and  FmHA's  responsibilities 

which  are  as  follows; 

Borrowers  ReflponsJbUitiai 

(1)  Campleted  Form  FmH-A  410-1. 
Application  for  FmHA  Ser%ic«H.' 

[2|  If  the  applicant  is  a  cooperative, 
corporation.  pBrtnttmhip.  or  joint  •peralion: 

(i)  A  complete  lisl  of  member*, 
itockholdera.  partners,  or  jcml  operators 
showing  the  address,  citizenship,  principul 
occupation,  and  the  number  of  shares  und 
percentage  of  ownership  or  of  slock  held  in 
the  Eooperative  or  corporation,  by  each,  the 
percentage  of  interest  held  in  the  partnt-rship 
or  joint  operation,  by  each. 

(ii)  A  current  personal  ttnancial  statement 
from  each  of  the  members  of  a  cooperative, 
stockholders  of  a  corporation,  partners  of  a 
partnership,  or  joint  operators  of  a  joint 
operation. 

(iiil  A  current  financial  statement  from  the 
cooperative,  corporation,  partnership,  or  Joint 
operation  itself. 

(iv)  A  copy  of  the  cooperative's  or 
corporation's  charter,  or  any  partnership  or 
)oml  operation  agreement,  any  articles  of 
incorporation  and  bylaws,  any  certificate  or 
evidence  of  current  registration  Igood 
standing),  and  a  resolution(s)  adopted  by  the 
Board  of  Directors  or  members  or 
stockholders  authoriring  specified  officers  of 
the  cooperative,  corporation,  partnership,  or 
joint  operation  to  apply  for  and  obtain  the 
desired  loan  and  execute  required  debt. 
security,  and  other  instruments  and 
agreements. 

(1)  A  brief  narrative  as  to  the  farm  training 
and/or  experience  of  the  applicant  and  the 
individual  members  of  an  en'i'y  applicant. 

(41  Supporting  and  documented  verification 
that  tho  applicant  (and  all  memtiers  of  an 
entity  apphcani)  cannot  obtain  credit 
elsewhere,  including  a  guaranieed  loan. 

[5|  Financial  records  for  the  past  fivn  years. 
Income  tax  records  may  not  be  provided  by 
the  applicant  when  other  financial  rvcords 
are  not  available. 

(61  Up  to  five  years  of  production  history. 

(7)  A  brief  narrative  describing  the 
proposed  operation  and  indicating  the 
proposed  site  of  the  operation. 

|fl)  Venfication  of  off-farm  employment,  if 
uny  This  will  be  used  only  when  the 
upplicant  is  relying  on  off-farm  income  to  pay 
part  of  the  applicant's  expenses. 

19)  Projected  production,  income  and 
expenses,  and  loan  repayment  plan,  which 
may  be  submitted  on  Form  FmHA  431-2, 
"Farm  and  Home  Plan."  or  other  similar  plans 
of  operation  acceptable  lo  FmHA. 

00)  Applicable  itcma  required  in  Exhibit  M 
of  Subpart  C  of  Part  1940  ot  this  chapter 
including  SCS  Form  CPA-26.  'Highly 
Fj'odible  Land  and  Wetland  Coniervatiun 
Determination."  Form  AI>-1026.  "Highly 
Erodible  Land  and  Wetland  ConservaUon 
Certification."  and  Form  FmHA  194O-20,  bs 
required  by  Subpart  C  of  Part  1940  of  this 
chapter 

[111  A  legal  description  of  farm,  real  estate 
property  and/or  (if  appbcable)  a  copy  of  any 
lease,  contract,  option  or  agreement  entered 
into  by  the  applicant  which  may  be  pertinent 
to  consideration  of  the  applicatioa  or  when  a 


wnllen  lease  is  not  obtainable,  a  statement 
setting  forth  the  terms  and  conditions  of  the 
agreement  will  be  included  in  the  loan 
docket. 

(12)  Thp  requirement  set  forth  In 
S  1910.34aK4)  of  this  subpart. 

FmHA's  Responsibilities 

(13)  The  requirement  set  forth  m 
i  igia.3(aK3)(i)  of  this  subpart. 

(14|  Form  FmHA  1&45-29  (EM  loans  only). 

(15)  Credit  reports  as  provided  in  Subparts 
B  and  C  of  (his  part. 

(IB)  Form  FmHA  410-a  as  set  mit  in 
9  1910.4[a)(a)  of  this  subpart. 

(17)  Form  FmHA  1924-1.  ■Development 
Plan. '  if  necessary. 

(IH)  Form  FmHA  440-32,  'Request  for 
Stalemeni  of  Debts  and  Collateral."  when 
upplicabli*. 

(19)  Form  FmliA  ld40-22,  "Environmental 
ChecJcUsI  for  Categorical  Exclusion,"  or  Class 
I  or  Class  II  assessment,  whichever  is 
applicable. 

(20)  Form  FmHA  1945-29.  "ASCS 
Verification  of  Farm  Acreage.  Production  and 
Benefits."  (EM  loans  only). 

(21)  Additional  information  may  be 
obtained  and  verified  by: 

(i)  County  Office  records. 
(U)  Personal  contacts. 
(lii)  Visits  of  supervisory  personnel  to  the 
applicant's  operation- 

(c)  Incomplete  farmer  program 
apphcations.  Applicants  who  do  not 
submit  necessary  information  for 
complete  applications  for  EM.  FO.  Gl- 
and SW  loans  will  be  sent  a  letter 
within  20  working  days  after  receipt  of 
Form  FmHA  410-1  The  letter  will  state 
clearly  the  additional  information 
neede<J.  and  that  the  application  cannot 
be  processed  until  all  required 
information  is  received  in  the  FmHA 
County  Office. 

(d)  Notifying  applicants  (including 
presently  indebted  borrowers)  about 
Limited  Resource  Joans.  Immediately 
after  a  completed  application  for  OU 
FO.  SW.  or  EM  assistance  is  received, 
and  prior  to  County  Committee  action. 
the  County  Supervisor  will  send  a  letter 
similar  to  FmHA  Guide  Letter  No.  1924- 
B-1  (available  in  any  F'mHA  office)  lo 
the  applicant  telling  the  applicant  about 
Limited  Resource  loans. 

(e)  Notifying  sociafly  disadvantaged 
applicants/borrowers  about  the 
availability  of  Direct  Farm  Ownership 
(FO/  loans  and  the  ocquisilion/leasing 
of  FmHA  acquired  farmland. 
Immediately  after  an  application  for  FO 
assistance  is  received,  the  County 
Supervisor  will  send  Exhibit  B  of  this 
subpart  "Letter  to  Notify  Socially 
Disadvantaged  Applicants /Borrowers 
about  the  Availability  of  Direct  Farm 
Ownership  (FO)  Loans  and  the 
Acquisition/Leasing  of  FmliA  Inventory 
Farmland."  lo  the  applicantis).  Exhibit  B 
will  also  be  presented  to  all  socially 
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disadvantaged  Individuals  at  the  time 
they  make  their  Initial  contact  with 
FmHA  regarding  FmHA  services. 
Socially  disadvantaged  apphcants  are 
defined  in  S  19434  of  Subpart  A  of  Part 
1943  of  this  chapter. 

(0  Notifying  BormweifsJ  abcut 
Farmer  Programs  Borrowerfs) 
Responsibilities.  When  an  application 
for  OL  FO.  SW  or  EM  assistance  is 
approved,  the  County  Super\-i3or  will 
provide  to  the  borrower  Exhibit  C  of  this 
subpart.  "Farmer  Program  Borrower 
Responsibilities"  (available  in  any 
FmHA  office). 

(g)  Determining  eligibility.  The 
County  Committee  will  be  used  to 
determine  eligibility  of  completed  RH 
applicants  who  are  also  applying  for  a 
farmer  program  loan,  or  who  are  already 
indebted  for  a  farmer  program  loan.  The 
County  Supervisor  will  determine 
eligibility  for  all  other  RH  applicants.  All 
farmer  program  applications  are  to  be 
submitted  lo  the  County  Committee  for  a 
determination  of  eligibility.  The  County 
Committee  will  certify  whether  or  not 
the  applicant  meets  the  eligibility 
requirements  by  use  of  Form  FmHA  440- 
2.  "County  Committee  Certification  or 
Recommendation."  The  County 
Committee  will  not  determine  the 
applicant's  projected  repayment  ability, 
or  the  adequacy  of  collateral  equity  to 
secure  the  requested  loan(5),  or  the 
feasibility  of  the  proposed  operation. 
These  decisions  must  be  made  by  the 
loan  approval  official. 

(h)  County  Committee  actions.  All 
actions  by  the  committee  regarding 
applicant  ellgibihty  will  be  taken  in 
committee  meetings  attended  by  at  least 
two  committee  members.  If  the  County 
Committee  is  unable  to  reach  a  decision 
based  on  the  information  available,  they 
may  request  a  personal  interview  with 
the  applicant.  The  County  Committee 
will  act  on  the  application  after 
considering  all  pertinent  information. 
This  action  will  be  taken  in  the  absence 
of  the  applicant.  County  Committee 
members  are  required  to  adhere  to  all 
applicable  provisions  of  this  regulation 
when  determining  eligibility  of 
applicants.  Applicants  may  not  be 
interviewed  for  reasons  unrelated  to 
proper  etigibihty  considerations. 

(i)  Timeliness.  Written  notice  of 
eligibility  or  ineligibility  will  be  sent  to 
each  applicant,  not  later  than  30  days 
after  receipt  of  a  completed  application: 
and  for  farmer  program  loan 
applications,  each  application  must  be 
approved  or  disapproved  and  the 
applicant  notified  in  writing  of  the 
action  taken  not  later  than  60  days  after 
receipt  of  a  completed  application.  If  an 
application  is  disapproved,  the  applicant 
will  be  given  appeal  rights  as  provided 


in  Subparts  of  Part  I'WOof  this  chapter. 
The  letter  will  contain  the  ECOA 
paragraph  set  forth  in  S  1910.6(b)(1)  of 
this  subpart. 

())  Recording  action  taken.  The 
County  Committee  minutes  will  show 
what  action  was  taken  on  each 
application.  The  specific  reasonls)  for 
unfavorable  decisions  of  eligibility  on 
applications  will  be  clearly  staled  on 
Form  FmHA  440-2.  In  those  cases  not 
involving  County  Committee  action,  this 
information  will  be  recorded  in  the 
running  case  record.  In  the  tetter  to  the 
apphcant.  factual  Jusllficalion  for  the 
unfavorable  decision  must  be  set  forth 
as  eNplained  in  §  1910.e(b)  of  this 
subpart. 

(k)  Active  applications.  An  applicant 
may  voluntarily  withdraw  an 
application  at  any  time.  Wlien  an 
applicant  has  been  determined  eligible 
but  further  processing  is  delayed  due  to 
an  apparent  lack  of  interest,  die 
appliceni  will  be  advised  by  letter  that 
the  apphcation  will  be  considered 
withdrawn  unless  the  County  Office 
receives  a  written  request  within  30 
days  that  further  consideration  is 
desired.  The  letter  to  the  borrower  will 
contain  the  ECOA  paragraph  set  forth  in 
S  1910.6  (bill)  of  this  subpart. 
Applications  for  RH.  RRH,  RCH.  RHS. 
and  Ui  loans  received  during  any  fiscal 
year  will  remain  active  during  ihe 
remainder  of  that  fiscal  year  in  which 
they  were  received,  plus  the  subsequent 
fiscal  year,  unless  withdraw  or 
disapproved,  or  unless  the  loan  is 
closed.  Applications  received  for  FO. 
SW.  OL  EM.  and  persons  applying  for 
RH  loans  on  farms  or  non  farm  tracts 
who  derive  a  major  portion  of  their 
income  &om  farming,  will  remain  active 
for  12  months  from  the  date  a  completed 
application  is  received,  unless 
withdrawn  or  disapproved,  or  unless  the 
loan  is  closed.  All  applications  which 
are  withdraw  or  rejected  will  be 
handled  in  accordance  with  S  2033  7  of 
FmHA  Instruction  2033-A  (available  in 
any  FmHA  office).  If  notice  has  been 
received  by  FmHA  that  an  adverse 
action  is  under  investigation  or  in 
litigation,  that  application  and  all 
related  material  will  be  retained  until 
final  disposition  of  the  matter.  For  those 
applications  which  have  been  approved 
but  have  not  been  funded  if  the  fimding 
was  not  available  at  the  time  the 
application  was  filed,  and  for  which  the 
steps  outlined  in  S  1910. 6(r)  have  been 
taken,  the  County  Supervisor  will, 
during  the  eleventh  month  following 
loan  approval,  notify  the  appliceni  (hat 
the  application  will  expire  12  months 
from  the  date  of  loan  approval.  If  the 
applicant  wants  the  application  to 
remain  active,  the  applicant  must 


provide  the  County  Office  with  a  written 
request  within  30  days,  requesting  that 
the  application  remain  active.  The 
applications  retained  at  the  applicant's 
request  will  be  extended  for  oiily  one 
additional  12-month  period.  Failure  of 
the  applicant  to  respond  will  cause  (he 
application  to  be  withdrawn. 

S  1910.5    EvakwUng  applications. 
The  following  criteria  will  be 
considered  in  addition  to  the  eligibility 
criteria  in  applicable  program 
regulations. 

(a)  Age  of  applicant  When  evaluating 
the  application,  will  not  be  used  as  a 
consideration  of  eligibility  (p:o\'ided  the 
applicant  the  age  of  the  applicant  has 
reached  (he  legal  age  of  majority  in  the 
State,  or  has  had  the  minonly  removed 
by  court  action)  except  when  a  specific 
age  is  being  used  lo  the  advantage  of  the 
applicant  (e.g.  assistance  under  (he  504 
grant  program). 

(b)  Credit  history.  Credit  history  will 
be  a  consideration  to  the  extent  that  it  is 
used  in  evaluating  all  applicants  for 
similar  types  and  amounts  of  crediLFor 
instance,  credit  requirements  for  a 
female  applicant  will  not  differ  from 
tliose  for  a  male  applicant. 

(c)  Creditworthiness.  When 
considering  creditworthiness  of  an 
appUcant.  the  following  will  not  indicate 
an  unacceptable  credit  history: 

(1)  Foreclosures,  judgments, 
delinquent  payments  of  the  apphcant 
which  occurred  more  than  38  months 
before  the  application,  if  no  recent 
similar  situations  have  occurred,  or 
FmHA  delinquencies  that  have  been 
resolved  in  accordance  with  S  1951.906 
of  Subpart  S  of  Part  1951  of  this  chapter. 

(2)  Isolated  incidents  of  delinquent 
payments  whirJi  do  not  represent  a 
general  pattern  of  unsatisfactory  or  slow 
payment. 

(3)  "No  history"  of  credit  transactions 
by  the  applicant. 

(4)  Recent  bankruptcy,  foreclosure, 
judgment  or  delinquent  pa>'ment  when 
the  applicant  can  satisfactorily 
demonstrate  thai: 

(i)  The  circumstances  causing  any  of 
the  above  were  of  a  temporary  nature 
and  were  beyond  the  applicant's 
control.  Example:  loss  of  job:  delay  or 
reduction  in  government  benefits,  or 
other  loss  of  income:  increased  living 
expenses  due  to  illness,  death,  etc. 

(ii)  The  adverse  action  or  delinquency 
was  the  result  of  a  refusal  to  make  full 
payment  because  of  defective  goods  or 
services  or  as  a  result  of  some  other 
justifiable  dispute  relating  to  the  goods 
or  services  purchased  or  contracted  for. 

(5)  Non-payment  of  a  debt  due  to 
circumstances  beyond  the  applicant/ 
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borrowers  control.  However,  non- 
payment of  a  debt  due  to  circumstances 
withm  an  applicant/borrower's  control 
may  be  used  as  an  indication  of 
unacceptable  credit  history,  in 
accordance  with  paragraph  (cHl )  of  this 
section.  Bankruptcies  must  never  be 
used  as  an  indication  of  unacceptable 
credit  history. 

(6)  Previous  FmHA  debts  settled 
pursuant  to  Subpart  B  of  Part  1956  of 
this  chapter  and  Part  1864  of  this 
chapter  (FmHA  Instruction  456.1)  and 
debts  settled  pursuant  to  Subpart  B  of 
Part  1951  of  this  chapter. 

$  1910.6    NoUftcatlon  of  application. 

The  time  frames  established  in 
§  ]9l0-4{,)  of  this  subpart  must  be  met. 

(a)  Favorvble  eligibility  decision.  If 
the  decision  of  eligibility  is  favorable, 
the  County  Superxisor  will  notify  the 
applicant  immediately  and,  for  Farmer 
Programs,  if  the  County  Supervisor  has 
determined  the  operation  is  feasible, 
will  promptly  process  the  loan  in 
accordance  with  the  applicable 
regulations.  Care  should  be  exercised  to 
be  sure  that  the  apphcant  understands 
that  a  decision  of  eligiblity  does  not 
constitute  approval  of  the  loan-  In 
notifying  the  applicant  of  a  favorable 
decision  on  eUgibihty.  the  County 
Supevisor  wjll,  when  necessary, 
schedule  a  meeting  with  the  applicant  to 
proceed  with  developing  the  loan 
docket.  When  the  applicant  has  been 
determined  eligible  for  assistance  and 
additional  information  becomes 
available  that  mdicates  the  original 
eligibility  determination  may  be  in  error, 
the  applicant  will  be  reconsidered  by 
the  County  Committee  taking  the  new 
information  into  account.  The  County 
Committee  will  then  recertify  whether  or 
not  the  applicant  continues  to  meet 
eligibility  requirements  by  the  use  of 
Form  FmHA  440-2.  Proper  notification 
as  to  action  taken  will  be  sent  to  the 
applicant. 

(b)  Unfavorable  ehgibihty  decision. 
(I)  The  County  Supervisor  will 
immediately  notify  the  applicant  in 
writing  of  the  unfavorable  decision.  A 
statement  will  be  made  giving  specific 
reasons  and  factual  basis  for  the  denial. 
In  all  cases,  applicants  will  be  advised 
of  their  appol  rights  in  accordance  with 
Subpart  B  of  Part  1900  of  this  chapter. 
The  followin,^  statement  will  also  be 
made  on  all  i  otifications  of  unfavorable 
decisions: 

The  Federal  Equal  Credit  Opportunity  Ad 
prohibits  creditors  from  discriminating 
dgainst  credit  eppticants  on  the  basis  of  race, 
color,  religion,  national  origin,  sex,  marital 
status,  age  (provided  that  the  applicant  has 
the  capacity  to  enter  into  a  binding  contract), 
because  all  or  part  of  the  applicant's  income 


is  derived  from  any  public  assslstance 
program,  or  because  the  applicant  has  in 
good  faith  exercised  any  right  under  the 
Consumer  Credit  Protection  Act.  The  Federal 
agency  that  administers  compliance  with  this 
law  is  the  Federal  Trade  Commission,  Equal 
Credit  Opportunity.  Washington.  DC  20580. 

(2)  If  the  County  Committee 
determines  that  the  applicant  is  not 
eligible.  Form  FmHA  440-2  will  be 
completed  by  giving  the  specific 
reasonls)  for  the  rejection  and  the 
factual  basis  in  the  blank  space 
immediately  above  the  space  for 
signatures  of  the  County  Committee 
members.  The  form  will  be  dated  and 
the  County  Committee  members  will 
sign  in  the  space  provided. 

(3)  If  a  decision  is  to  deny  an  EM,  OL, 
FO,  or  SW  loan(a)  is  overturned  or 
modified  in  the  appeal  process  or  by  a 
court,  the  case  will  be  returned  to  the 
local  FmHA  County  Supervisor  for 
further  processing  in  accordance  with 
the  appeal  office  or  court  decision.  The 
County  Supervisor  or  the  County 
Committee  must  take  action  within  15 
days,  as  set  out  in  %  1900.59(c)  of 
Subpart  B  of  Part  1900  of  this  chapter. 

(c)  Favorable  feasibility  decision.  If 
the  County  Supervisor's  decision 
regarding  feasibility  is  favorable,  the 
County  Supervisor  will  notify  the 
applicant  immediately  of  this  decision 
and  will  promptly  process  the  loan  in 
accordance  with  the  applicable 
regulations. 

(d)  Unfavorable  feasibility  decision 
For  Farmer  Programs  loans,  when  the 
County  Committee  has  determined  the 
applicant  eligible  and  the  County 
Supervisor  is  unable  to  determine  that 
the  plan  of  operation  Is  feasible,  the 
County  Supervisor  will  immediately 
notify  the  applicant  in  writing  of  his/her 
unfavorable  decision.  In  all  cases, 
applicants  will  be  advised  of  their 
appeal  rights  in  accordance  with 
Subpart  B  of  Part  1900  of  this  chapter. 
The  statement  in  paragraph  (bj  of  this 
section  will  also  apply  to  this  paragraph. 

\e]  Available  funds.  After  F.M.  OL.  FO 
and  SW  loans  are  approved,  loan  funds 
will  be  made  available  to  the  applicants 
within  the  time  frames  established  in  the 
loan  making  regulations. 

(f)  Lack  of  funds.  Applications 
received  when  funds  are  not  available 
will  be  processed  through  approval 
subject  to  the  availability  of  funds. 
Applicants  who  are  ineligible  will  be  so 
advised,  in  accordance  with  paragraph 
(b)(1)  of  this  section.  If  no  funds  are 
available  within  15  days  of  loan 
approval,  eligible  applicants  will  be 
notified  that  their  applications  will  be 
held  until  funds  are  available.  When 
funds  become  available  for  (he 
requested  loan,  eligible  applicants  will 


be  notified  immediately  by  letter.  This 
letter  will  be  sent  by  certified  mail, 
return  receipt  requested.  Funds  must  be 
provided  to  the  apphcant  within  15  days 
of  when  they  become  available  unless 
the  applicant  agrees  to  a  longer  period. 
The  letter  should  tell  the  applicant  to 
notify  the  County  Office  immediately  if 
the  applicant  is  still  interested  in 
obtaining  the  assistance  originally 
applied  for.  If  the  applicant  does  not 
respond  within  10  days  of  the  dale  of  the 
first  letter,  a  second  notice  will  be  sent 
requesting  the  applicant  to  contact  the 
Coimty  Office  within  15  days  or  the 
application  will  be  considered 
withdrawn.  The  letter  will  contain  the 
ECOA  Notice  set  forth  in  paragraph 
(bj(l)  of  this  section.  If  the  applicant 
indicates  a  desire  to  obtain  assistance 
the  County  Super\'isor  will  review  the 
application  with  the  applicant  and.  if 
there  have  been  any  significant  changes 
that  would  affect  eligibility,  the  County 
Supervisor  will  obtain  necessary  current 
information  to  determine  eligibility,  or 
when  appropriate,  present  the 
application  to  the  County  Commitlee  for 
reconsideration. 

(1)  When  funds  are  not  available  for 
EM.  OU  FO  and  SW  loans  within  15 
days  of  loan  approval,  eligible 
applicants  will  be  approved  for  the  loan. 
and  Form  FmHA  1940  1.  "Request  for 
Obligation  of  Funds."  will  be  executed 
by  the  appropriate  loan  approval 
official.  The  following  approval 
condition  will  be  included  under  section 
41.  "Comments  on  Requirements  of 
Certifying  Official."  of  Form  FmHA 
1940-1.  upon  execution  of  the  form  for 
all  insured  and  guaranteed  farmer 
program  loans: 

1'his  loan  is  approved  subject  to  the 
availability  of  funds,  [f  ihia  loan /guarantee 
does  not  close  for  any  reason  w^ithin  m  days 
from  the  dale  of  approval  on  thi&  dummenl, 
the  approval  ofTidal  will  request  update 
eligibility  information.  The  undersigned  loan 
applicant  agrees  that  the  approval  o^icial 
will  have  14  working  days  to  review  any 
updated  information  prior  to  subnirtling  this 
document  for  obligation  of  fund^ 

[2]  The  loan  approval  official  will  ask 
an  applicant  for  an  EM.  OL.  FO.  or  SW 
loan  for  updated  information  if  more 
than  90  days  has  passed  since  Form 
FmHA  1940-1  was  signed  If  there  have 
been  any  significant  changes  which 
would  affect  eligibility,  the  County 
Supervisor  will  obtain  the  necessary 
current  information  to  determine 
eligibility,  or  when  appropriate,  present 
the  application  to  the  County  Committee 
for  reconsideration.  Examples  of 
significant  changes  which  might  have 
occurred  since  the  original  request 
would  be  changes  in  the  farming 
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operation  (i.e.,  hogs  to  poultry),  change 
In  farm  units  and  major  changes  in 
financial  condition.  For  the  County 
Supervisor  to  make  this  determination,  a 
current  financial  statement  and  an 
updated  plan  of  operation  must  be 
prepared.  Once  the  applicant  has 
provided  the  necessary  information,  a 
decision  as  to  eligibility  and  feasibility, 
if  needed,  will  be  made  within  30  days. 
If  after  reconsideration,  the  application 
is  rejected,  an  unfavorable  decision  has 
occurred,  and  proper  notification  will  be 
sent  as  outlined  in  paragraph  fb)(l)  of 
this  section. 

(g)  Credit  report  If  a  loan  is  refused 
because  of  information  provided  by  a 
credit  report,  the  County  Supervisor  will 

olso: 

(1)  State  the  reason  as  being 
information  received  in  the  credit  report 
and  cite  the  specific  information  given  in 
the  credit  report  that  led  to  the  rejection 
(e.g..  delinquent  obligations,  tax  hen.  or 
judgments). 

(2)  Provide  the  name  and  address  of 
the  credit  reporting  company. 

(3)  Inform  the  applicant  that  a  copy  of 
the  Credit  Report  may  be  obtained  from 
FmHA  if  requested  by  the  applicant  but 
that  any  dispute  regarding  the  accuracy 
nf  the  information  in  the  credit  report 
must  be  resolved  between  the  Credit 
Reporting  Company  and  the  applicant. 

(h)  Other  credit  references.  When 
denial  is  based  on  information  obtained 
from  a  source  other  than  a  Credit 
Reporting  Company,  the  apphcant  will 
be  advised  that  dental  is  based  on 
information  from  other  than  a  Credit 
Reporting  Company,  and  that  upon 
written  request,  the  nature  of  that 
information  will  be  disclosed. 

(i)  Completing  title  work  for  insured 
Farmer  Program  loans.  When  an  insured 
farmer  program  loan(s)  is  approved,  the 
following  statement  will  be  included  as 
an  approval  condition  under  section  41 
of  Form  FmHA  1940-1: 

If  this  is  a  loan  approval  for  which  a  lien 
and/or  title  fiearch  is  necessary,  the 
iiiiJersiRned  applicant  agrees  that  the  15- 
work'nji  diiy  loon  cloning  requtremenl  may  be 
rxrcedt^t  lor  ihe  purposes  of  the  applicanl'a 
k-yal  rppresf>ntBtive  completing  title  work 
'jnd  compli^tinft  loan  clotting. 

^1910.7    Counseling. 

|nj  Budgets.  When  it  appears  that  an 
RH  non-farm  applicant  has  insufficient 
income,  based  on  the  abbreviated 
budget  section  of  the  application  form, 
the  County  Supervisor  should  invite  the 
applicant  to  return  to  the  County  Office 
to  complete  Form  FmHA  431-3.  There 
should  be  enough  income  to  repay  the 
requested  loan,  pay  other  debts,  pay 
planned  household  and  other  expenses. 
|oini  completion  of  the  budget  by  the 


applicant  and  County  Supervisor  should 
provide  the  opportunity  for  the  applicant 
to  fully  explain  how  household  income 
is  managed. 

(b)  Farm  and  Home  Plan.  When 
information  on  the  Farm  and  Hume  Plan 
indicates  that  the  applicant  has 
insufficient  income  to  repay  the 
requested  loan,  pay  other  debts  and 
provide  a  reasonable  standard  of  living, 
alternative  plans  of  farm  operation  will 
be  considered  to  attempt  to  overcome 
the  problem. 

(c)  Applicant/Supervisor 
understanding.  When  discussing  the 
reasons  for  the  applicant's  failure  to 
qualify,  the  County  Supervisor  will: 

(1)  Be  sympathetic, 

(2)  Tr>'  to  help  the  applicant  work  out 
the  problem. 

(3)  Give  full  explanation  for  the 
rejection  and  provide  full  opportunity 
for  hjriher  discussion. 

(4)  Offer  suitable  alternative  when 
applicable. 

(5]  Discuss  all  FmliA  programs  that 
might  assist  the  applicant  in  achieving 
Ihe  Bpplicnnfs  gnels 

§  1910.8    Reachtng  an  understarxltng. 

The  proper  understanding  will  be 
obtained  with  all  applications  with 
respect  to  the  basis  loan  making  and 
servicing  policies,  their  responsibilities, 
and  the  benefits  that  may  tie  expected 
from  FmHA  assistance.  The  applicants 
should  be  given  adequate  time  to  make 
all  necessary  basic  decisions.  Proper 
understanding  may  be  reached  with 
applicants  through: 

(a)  Individual  inter\'ieivs  with  County 
Office  personnel  The  process  of 
arriving  at  an  understanding  will  begin 
on  the  occasion  of  the  first  interview 
with  the  apphcant.  The  applicant  will  be 
given  an  attentive  and  sympathetic 
hearing  with  ample  time  to  discuss  fully 
all  problems  and  needs.  County  Office 
personnel  will  explain  clearly  whether 
and  how  these  needs  may  be  met 
through  the  services  of  FmHA.  If 
necessary,  arrangements  will  be  made 
for  subsequent  discussions  until  the 
County  Supervisor  is  satisfied  the 
applicant  has  obtained  a  proper 
understanding. 

(b)  Applicant  interviews  with  the 
County  Committee.  An  applicant 
requesting  an  opportunity  to  appear 
before  the  County  Committee  to  discuss 
any  questions  relating  to  the  appUcation 
or  the  FmHA  program  will  be  permitted 
to  do  SO- 

(c)  Croup  meetings.  An  effective 
method  of  assisting  applicants  to  obtain 
a  proper  understanding  of  the  FmHA 
program  is  through  group  meetings. 
Effective  group  meetings  can  be  held 
with  three  or  more  applicants.  Through 


group  meetings  applicants  get  the 
benefit  of  explanations  given  to 
questions  raised  by  others. 
Requirements  can  be  presented  more 
impersonally,  and  generally  are  more 
acceptable  when  applicants  know  that 
all  borrowers  must  meet  the  same 
requirements.  Group  participants  will  be 
informed  that  matters  of  personal  or 
confidential  nature  will  not  be  discussed 
pubhcly.  and  that  any  such  questions 
will  be  answered  during  individual 
interviews, 

(d)  Items  to  be  discussed.  Before  loans 
are  made,  County  Supervisors  will  make 
every  effort  tn  see  that  an  undert^ tending 
is  reached  with  the  applicants  on  the 
following  points  as  they  apply  to  the 
type  of  assistance  involved: 

(1)  Farm  and  Home  Plarming 

(2)  Budgeting. 

(3)  Recordkeeping 

(4)  FmHA  visits. 

(5)  Analysis  of  income  and  expenses. 
(6]  Supervised  bank  accounts. 

(7)  Planning  and  performing 
development  work. 

(8)  Use  of  funds. 

(9)  Security  requirements. 

(10)  Care  and  maintenance  of  securify. 

(11)  Accounting  for  security  property. 

(12)  Repayment  of  loans. 

(13)  Intersst  credits  and  recapture. 
1 14)  Moratorium. 

[15)  Graduating  to  other  credit 
sources. 

(16]  Direct  payment  to  the  Finance 
Office,  when  applicable. 

(17)  Appeal  procedure. 

5  1910.9    Supptementa)  material  to  t>e 
provided  by  State  Of^tces. 

To  further  assist  County  Supervisors 
receive  and  process  applications,  the 
State  O^ce  may  supplement  this 
subpart  with  materials  and  information 
adapted  to  State  and  local  conditions. 
Examples  of  the  types  of  information 
that  can  be  used  effectively  for  the 
guidance  of  Ihe  County  Supervisors  are: 

(a)  Guides  and  suggestions  for  holding 
group  meetings  of  applicants. 

(b)  Illustrative  material  for  use  in 
explaining  the  FmHA  program  to 
individuals  and  groups. 

(c)  Information  or  Slate  statutes 
concerning  community  properly  or 
dower  and  curtesy  rights,  and  how  these 
laws  affect  loan  programs  and  security 
requirements. 

(d)  Outreach  material. 


§  1910.10 

(a)  Veterans.  (1)  Veteran's  preference 
will  be  extended  to  any  person  applying 
for  an  RH.  FO.  SW.  or  OL  loan  who  has 
been  honorably  discharged,  including 
clemency  discharges,  or  released  from 
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the  active  forces  of  the  United  Slates 
Army.  Navy,  Air  Force.  Marine  Corps,  or 
Coast  Guard,  who  served  on  active  duly 
in  such  forces: 

(ij  During  the  penod  of  April  6,  1917. 
through  March  31.  1921; 

(ii)  During  the  penod  of  December  7. 
1941.  through  December  31.  1946; 

(iii)  Dunng  the  period  of  lune  27,  1950. 
through  January  31. 1955.  or 

(iv)  For  a  period  of  more  than  180 
days,  any  part  of  which  occurred  after 
January  31. 1955.  but  on  or  before  May  7. 

1975, 

(2)  Veteran's  preference  will  apply 
Ahen; 

ii)  There  is  a  shortage  of  funds. 

fil)  Obhgating  forms  are  ready  to  be 
submitted  to  the  Finance  Office,  and 

■ni)  There  is  more  than  one 
di^phcation  having  the  same  date 

Uj  For  Rural  Housing  applicants, 
veterans  preference  will  be  extended  to 
the  spouses  and  children  of  deceased 
servicemen  who  died  in  ser\'ice  during 
one  of  the  penods  listed  in  paragraph 
(ali'l)  of  this  section. 

(b)  Farmer  Program  loans.  In  addition 
to  the  veteran's  preference,  the 
preference  set  out  in  \  1943-10  of 
Subpart  A  of  Part  1943  of  this  chapter 
applies 

§1910.11    S«>TCtal  rvqulrwnents. 

(a )  Senicemen  s  Readjustment  Act  of 
1944.  Section  512(a)(D)  of  the 
Servicemen's  Readjustment  Act  of  1944, 
ds  amended,  provides  that  an  applicant 
for  a  direct  housing  loan  from  the 
Veterans  Administration  (VA)  must  be 
"unable  to  obtain  a  loan  for  such 
purposes  from  the  Secretary  of 
Agriculture  under  the  ConsoUdaled 
Farm  and  Rural  Development  Act.  as 
amended,  or  the  Housing  Act  of  1949.  as 
amended."  Veterans  Administration 
Loan  Guaranty  Officers  may.  therefore, 
require  VA  loan  applicants  to  apply  to 
FmHA  for  loan  assistance. 

(b)  Veterans  determined  ineligible  by 
FmHA  [f  the  veteran  is  unable  to  obtain 
d  loan  from  FmHA.  the  County 
Supervisor  wiH.  upon  request,  furnish 
the  applicant  with  a  rejection  letter  to  be 
presented  to  the  loan  Guaranty  Officer. 
The  Loan  Guaranty  Officer  may  consult 
with  the  County  Supervisor  regarding 
the  investigation  made  by  FmHA  of  the 
veteran's  application  and  the  specific 
reasons  for  rejection 

§^  1910.12  tt>fough  1910.49    (Reservedl 

^  1910.50    0MB  control  numbw. 

Thff  collection  of  information 
rt'^.iirements  m  this  regulation  have 
rief-ri  .approved  by  the  Office  of 
M.in^gpment  and  Budget  and  assigned 
O.MB  control  number  0575-0134 


Exhibits  to  Subpart  A 

Ejchibit  A — Letter  for  Information 
Needed  for  a  Complete  Farmer  Program 
.Application 

UNITED  STATF5  DEPARTMEiVT  OF 

AGRICL'LTL'RE 

Farmera  Heme  Administration  (insert 
address) 

(Date) 
Dear  _ 


Please  gubmit  the  following  information  to 
this  office  so  that  your  loan  request  can  be 
further  considered: 

(1)  Completed  Form  FmHA  410-1. 
'Application  for  FmJlA  Services." 

(Z)  If  your  appticHtlun  ts  for  a  cooperative, 
corporation,  partnership  or  joint  operation. 
you  must  submit  the  following- 

(A)  A  complete  lis!  of  members, 
^totkholders.  partners  or  joint  operators 
showing  the  address,  citizenship,  principal 
occupation,  and  the  number  of  shares  and 
percentage  of  ownership  or  of  stocli  held  in 
the  cooperative  or  corporation,  by  each,  or 
the  percentHfje  of  interest  held  in  (he 
partnership  or  ioml  operation,  by  each. 

ID]  A  currftnt  personal  financial  statement 
from  each  of  the  members  of  a  cooperative, 
stockholders  of  a  corporation,  partners  of  a 
partnership,  or  loint  operation. 

(C)  .A  current  financial  statement  from  the 
cooperative,  corporation,  partnership,  or  joint 
operanon  itself, 

(D|  A  copy  of  the  cooperative's  or 
corporation's  charter,  or  any  partnership  or 
joint  operanon  agreement,  any  articles  of 
incorporation  and  bylaws,  any  certificate  or 
evidence  of  current  n^istration  (good 
aiandingt  and  a  resolutionfs)  adopted  by  the 
Board  of  Directors  of  members  or 
stockholders  authonzing  specified  officers  of 
the  cooperative,  corporation,  partnership,  or 
joint  operation  to  apply  for  and  obtain  the 
desired  loan  and  execute  required  debt. 
security,  and  other  mstruments  and 
agreements 

(3)  A  bnef  narrative  as  to  your  farm 
traming  and/or  experience  and  of  the 
mdividual  members  of  an  entity  applicant 

(4)  Financial  records  for  the  past  five  years. 
You  may  submit  your  income  tax  records 
only  if  you  do  not  have  financial  records. 

15)  Five  years  of  production  and  expense 
history. 

(6)  A  brief  narrative  describing  your 
proposed  operation  and  the  proposed  size  of 
the  operation  (New  applicants  onlyj. 

(7)  The  projected  production,  income  and 
expenses,  and  loan  repayment  plan  for  the 
operation,  which  may  be  submitted  on  Form 
FmHA  431-2,  "Farm  and  Home  Plan.'  or 
other  similar  plana  of  operation  which  are 
acceptable  to  FmliA 

(iJJ  Form  SCS  CPA-26,  'Highly  F^odible 
Land  and  Wetland  Conservation 
Determination,"  and  Form  AD  102©.  'Highly 
Erodible  Land  and  Wetland  Conservation 
Certification. '  which  must  be  obtained  from 
your  local  SCS  office. 

19)  A  copy  of  any  lease,  contract, 
agreement,  or  option  entered  into  by  yourself 
or  the  entity  which  may  be  pertinent  to  the 
consideration  of  the  application  When  a 


written  tease  is  not  obtainable,  a  statement 
will  be  required  setting  forth  the  terms  and 
conditions  of  the  agreement  between  you  and 
the  landlord. 

flO)  Form  FmHA  440-32.  "Request  for 
Statement  of  Debts  and  Collateral  '  If  you 
presently  owe  loans  or  have  unpaid  operating 
accounts  or  bills  with  other  creditors,  it  is 
essentia)  that  we  verify  the  unpaid  balances 
of  these  debts.  Please  complete  Form  FmHA 
440-32  for  each  of  you  present  creditors. 
These  forms  are  to  be  completed  as  follows 
(Additional  forms  are  available  from  our 
office.) 

A.  Enter  the  creditor's  name  and  address  in 
the  top  left  portion  of  the  form. 

B.  Enter  your  name  and  address  on  the  line 
following  "I."  siRn  and  date  the  form  (bottom 
right). 

C.  Deliver  the  furm(s)  to  each  of  your 
creditors  and  insure  that  they  return  (he 
completed  form  to  our  office. 

(11)  A  legal  description  of  your  owned 
farm,  real  estate  properiy  and/or  a  copy  of 
your  lease,  including  the  legal  descriptions  of 
all  rented  crop  land,  whichever  is  applicable 

(12)  Form  FmHA  1945-22.  'Certification  of 
Disaster  Losses."  (for  emergency  loan 
application  only). 

(13|  Written  evidence  from  your  present 
lender  (if  you  are  presently  farming)  or  other 
local  lenders  (and  all  tenders  of  an  entity 
applicani)  documenting  your  inability  to 
obtam  other  credit,  including  a  guaranteed 
loan  Copies  of  the  lenders  letter  must  be 
provided  to  our  office. 

(14)  Applicant's  Reference  Letter  List — this 
list  may  include  credit  references  and  these 
references  must  show  complete  address  and 
credit  account  number  when  the  reference  is 
a  credit  institution. 

FmHA  will  mail  Form  FmHA  410-«  letters 
to  the  references  provided  and  they  must  be 
received  back  in  the  o^ice  before  your 
application  is  considered  complete. 
Or 

A  credit  report  fee  of  $ 

payable  to  the  Farmers  Home 
Administration.  Upon  receipt  of  your  fee,  a 
commercial  credit  report  will  be  ordered  and 
this  report  must  be  received  by  the  FmHA 
County  Office  before  your  application  is 
considered  complete 

(15)  Form  FmHA  1910-5.  "Request  for 
Verification  of  Employment."  This  will  be 
used  only  if  you  are  relying  on  off-farm 
employment  to  pay  part  of  your  expenses. 

(18)  Form  FmHA  1924-1.  'Developmenl 
Plan." 

The  following  FmHA  forms  are  attached 
for  your  use  in  filinii;  a  complete  appllcalkon: 
Form  FmHA  410-1, 

"Application  for  FmHA  Services." 
Form  FmHA  410-9.  "Statement 


Required  by  the  Privacy  Act."" 

Applicani  Reference  Letter  List 

-  Form(5)  FmHA  410-32. 


"Request  for  Statement  of  Debts  and 
Coltaleral"' 

.  Formis)  FmHA  1910-5. 


"Request  for  Verification  of  Employment, 
(if  applicable) 

.  Form  FmHA  431-2.  "Fann  and 


Home  Plan" 
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-  Form  FmHA  1945-22. 


"Certification  of  Disaster  Losses,"  (for  EM 
applications  only) 
Form  FmHA  1924-1, 


"Developmenl  Plan."  (if  applicable). 

-  Form  FmHA  1940-20.  'Request 


for  Environmental  Information,"  (if 

applicabteV 

Form  SCS  CPA-2B.  "Highly  Erodible  Land 
and  Wetland  Conservation  Determination." 
and  Form  AD  1026,  ""Highly  Erodible  Land 
and  Wetland  Conservation  Certification." 
(Provided  and  completed  by  the  Soil 
Conservation  Service  (SCS]). 

(Cnvmly  Supervisor) 

Exhibit  B — Letter  to  Notify  Socially 
Disadvantaged  AppUcant(s)/BQrTower(s) 
Regarding  the  Availability  of  Direct 
Farm  Ownership  (FO)  Loans  and  the 
.Acquisition /Leasing  of  FmHA  Acquired 
Farmland 


UNITED  STATES  DEPARTMFJSTT  OF 
AGRICULTURE  FARMERS  HOME 
ADMLMSTRATION  (Insert  address) 

Dale 
Dear i 


The  Farmers  Home  Administration  (FmHA) 
has  authority  under  the  Agricultural  Credit 
Act  of  1987  to  target  direct  farm  ownership 
(FO)  loan  funds  and  acquired  farmland  to 
applicants/borrowers  ofsocialty 
disadvantaged  groups  This  program  provides 
credit  to  applicants/borrowers  of  socially 
disadvantaged  groups,  at  regular  or  reduced 
interest  rales,  to  purchase,  improve  or  enlarge 
farms.  In  addition,  the  program  provides  that 
FmHA  acquired  farmland  be  made  available 
for  sale  or  lease  to  applicants /borrowers  of 
socially  disadvantaged  groups-  Socially 
disadvantaged  borrowers  with  existing  direct 
FO  loans  may  have  their  accounts  deferred 
and/or  reamoriized  at  a  reduced  interest  rate. 

If  you  would  like  additional  information 
regarding  the  making  of  direct  FO  loans  and/ 
or  the  renting  or  buying  of  FmHA  acquired 
farmland  targeted  to  socially  disadvantaged 
groups,  you  should  contact  my  office. 
Sincerely, 

County  Supervisor. 

Exhibit  C— Letter  to  Notif>'  AppUcanl(s)/ 
Borrower(t.)  of  Their  Responsibilities  in 
Connection  with  FmHA  Farmer  Program 
Loans 

Note:  Exhibit  C-  referenced  in  this  subpart, 

is  available  in  any  FmHA  office. 

Subpart  B— Credit  Reports  (Individual) 

13a.  Part  1910.  Subpart  B.  §  1910.52  is 
emended  by  revising  paragraph  (b)  to 
read  as  follows: 

§1910.52    Gflneral. 

(b|  Whenever  Exhibit  A  does  not  list  a 
contractor  for  a  particular  town  or  area. 
the  local  FmHA  official  should  request. 


through  the  State  Director,  the  address 
of  other  contractors  from  the  Director, 
Directives  and  AdminiBtrative  Services 
Division.  National  Office.  If  the  Director. 
Directives  and  Administrative  Services 
Division,  informs  the  State  Director  that 
there  are  no  other  contractors  for  that 
particular  area,  the  local  FmHA  official 
should  follow  the  procedures  outlined  in 
Exhibit  A.  CREDIT  REPORT 
CONTRACTS,  (a).  In  the  meantime. 
5  1910,4  (a)(1).  (2).  [4).  (5).  (6).  (7).  (8)  and 
(9)  of  Subpart  A  of  Part  1910  of  this 
chapter  will  be  followed  in  obtaining 
and  veri^'ing  the  applicant's 
qualifications  and  credit  needs. 

13b.  In  Part  1910,  Subpart  B,  Exhibits 
A  through  E  are  amended  by  removing 
footnote  1  in  the  table  of  contents,  and 
revising  the  "Note"  to  the  Exhibits.  As 
revised,  Exhibits  A  through  E  read  as 
follows: 

Exhibits  to  Subpart  B 

Note:  The  exhibits  referenced  in  this 
subpart  are  available  in  any  FmHA  office. 

Exhibit  A — Credit  Report  Contractors. 

Current  Prices,  and  Geographical 

Coverage 
Exhibit  B— Request  for  Factual  Data 

Report 
Exhibit  C — Factual  Data  Report  on 

Borrower 
Exhibit  D — Confidential  Report  on 

Computer  Form  100 
Exhibit  E — Confidential  Report  on 

Computer  Form  2000 

PART  1924— CONSTRUCTION  AND 
REPAIR 

14.  The  authority  citation  for  Part  1924 
continues  to  read  as  follows: 

Authority;  7  U  S  C  lt»aft  42  U  S.C.  1460;  5 
use  301;  7  CFR  2  23  and  2.~0, 

Subpart  A — Planning  and  Performing 
Construction  and  Ott>er  Development 

15.  St^ctinn  1924  1  is  revised  to  read  as 
follows: 

$1924.1     Purpose. 

This  subpart  prescribes  the  basic 
Farmers  Home  Administration  (FmHA) 
policies,  methods,  and  responsibilities  in 
the  plarming  and  performing  of 
construction  and  other  development 
work  for  insured  Rural  Housing  (RH). 
insured  Farm  Ownership  (FO).  Soil  and 
Water  (SW).  Softwood  Timber  (ST), 
single  unit  Labor  Housing  (LH).  and 
Emergency  (EM)  loans  for  individuals-  It 
also  provides  supplemental 
requirements  for  Rural  Rental  Housing 
(RRH)  loans.  Rural  Cooperative  Housing 
(RCH)  loans,  multi-unit  (LH)  loans  and 
grants,  and  Rural  Housing  Site  [RHS] 
loans. 


16.  Subpart  B  of  Part  1924  and  Exhibit 
A  to  Subpart  B  are  revised  to  read  as 
follows; 

Subpart  B— Management  Advice  to 
Individuat  Borrowers  and  Applicants 

Sec. 

1924.51  Cenerat. 

1924.52  through  1924.55    [Reserved] 

1924.56  Credit  counseling. 

1924.57  Planning. 

1924.58  Recordkeeping. 

1924.59  Supervision 

1824.60  Analysis. 

1924.61  Nonfarm  enterprises. 

1924.62  Slate  supplements. 

1924.63  through  1924.70    [Reserved] 

1924.71  Delinquent  borrowers. 

1924.72  [Reser\-edl 

1924.73  Follow-up  supervisory  actions  by 
District  Directors  and  Slate  OfTice  iiaff 

1924.74  through  1924.99     [Reserved] 
1924.100    0MB  control  number. 

Exhibit  A  to  Subpart  B— Letter  to  Borrower 
Regarding  Releases  of  Farm  Income  to 
Pay  Family  Ijving  and  Farm  Operatina 
Expanses 

Subpart  B — Management  Advtee  to 
Individuat  Borrowera  and  Applicants 

§  1924.51     General. 

This  subpart  sets  forth  policies  for 
providing  manygement  advice  to  farmer 
program  loan  individual  applicants  and 
borrowers.  The  term  "individual"'  as 
used  in  this  subpart  applies  to 
individuals  and  to  farmmg  partnerships, 
joint  operations,  corporations  and 
cooperatives.  The  term  "farmer  program 
loan"  as  used  in  thi.i  subpart  includes 
Farm  Ownership  (FOl,  Soil  and  Water 
(SW).  Operating  (OL).  Emergency  (EM). 
Economic  Emergency  fEE).  Rerjeation 
(RL).  Special  Livestock  (SL).  Economic 
Opportunity  (EG).  Softwood  Timber 
(ST)  loans,  and/or  Rural  Housing  loans 
for  farm  service  buildings  (RHF).  This 
subpart  applies  to  insured  farmer 
program  loan  applicants/borrowers  who 
depend  on  farm  income  for  loan 
repayment.  It  also  includes  Rural 
Housing  (RH)  borrowers  who  are  also 
indebted  for  a  farmer  program  loan  that 
is  not  collection-only  or  a  judgment 
account.  This  subpart  does  not  apply  to 
individuals  who  owe  non-program  loans 
(defined  in  S  1965.7  of  Subpart  A  of  Part 
1965  of  this  chapter).  FmHA  forms  are 
available  in  any  Fm>M  office. 

§§  1924.52  through  1924.5S    [Reserved) 

§  1924.56    Credit  counseHng. 

The  County  Super\'isor  will  provide 
credit  counseling  to  applicants  and 
borrowers  by  advising  them  of  ways  to 
use  credit  to  make  profitable 
adjustments  in  operations,  sources  of 
available  credit,  general  conditions 
under  which  credit  is  usually  available. 
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and  methods  of  preseattqg  requests  for 

credit  to  lenders. 

(a)  Ineligible  applicants.  In  credit 
counseling  with  applicants  who  do  not 
qucjUfy  for  FmHA  loans,  the  County 
Supervisor  wilh 

(Ij  Explain  why  the  applicant  dues  not 
meet  FmHA  eligibility  requirements  and, 
if  appropriate,  why  other  credit  should 
be  available.  If  the  applicant  has  filed 
an  application  for  FmKA  assistance,  the 
procedure  set  out  m  Subpart  B  of  Part 
1900  of  this  chapter  must  be  followed 

[2\  Advise  applicants  on  adjusting 
plans  of  operation  and  credit  retjuests 

(b)  Eligible  apphcants.  In  credit 
cnungeling  with  riigible  applicants,  the 
CoLinty  Supen-'isor  will; 

(1)  Assist  in  planning  for  the  use  of 
FrrliA  and  other  credit. 

(2)  Advise  the  applicant  of  FmHA  s 
credit-elsewhere  requirements  and 
assist  in  the  determination  of  the 
amount  of  other  credit  best  suited  for 
the  applicant. 

§  1924.57    Planning. 

f^il  l^n^Tt me  plans  I  Form  FmHA 
■i->  I  - :.   'Long-  Time  Farm  and  Home 
Pi:r  7  This  plan  reflects  long-time  aims 
ar.d  ub)ecii\es  It  will  be  completed  by 
edi  h  applicant  or  borrower  engaged  in 
fdrming  who  is  receivmg  a  loan  when 
necessary  ma)or  adjustments  or 
improvements  wil!  not  b**  completed 
cJunni!  one  crop  year  The  long  time  plan 
will  cover  the  period  of  time  requirfd  to 
complete  the  major  adjiistments  or 
improvements  and  will  t>e  revised  as 
r.o.iditions  require. 

(bl  Annual  plan  (Farm  FmHA  437-2 
Fcrm  and  Home  Plan. '  and  Farm 
F'-tHA  1962-7.  "Agreement  for  the  use  of 
P'"c  eeds/ Release  of  Chatu!  Sffcurity"). 
The'se  two  forms  wiil  cover  the 
production  cycle  which  mo.st  accurately 
rt-flects  the  annua!  production  c>cfe  of 
thi?  operation.  The  references  to  Form 
FmHA  4il-2  m  this  subpart  mean  this 
foTT,  or  other  plans  or  documents 
di:..eptable  to  FmR^  which  mclude 
similar  infonnation  necessary  for  FmH.A 
to  make  a  decision  FmlL^  wnil  not 
rpq  .ire  the  use  of  Coordinated  Financial 
Sla'ements. 

ni  Form  FmHA  196^-1  must  br 
c(<::Tpleted  once  each  year  and  revised 
ds  needed  in  accordance  with  the  Forms 
Manadl  Insert  (FMl)  for  all  borrowers 
vm'j:  FmHA  lodns  secured  by  chftirels 
There  must  always  be  a  current  Form 
Fir.HA  t962-l  in  "the  file  of  a  borrower 
wjrh  lodns  secured  by  chattels.  Form 
FmH.^  1962-t  should  be  filled  out  and 
signed  at  the  same  time  as  a  Form 
FmHA  431-2  is  signed,  if  a  Form  FmHA 
4  ii--  13  ref^ijired.  The  Hgiipes  on  the  two 

-ms  must  be  consistent-  For  example. 
;  ■•^e  Form  FmHA  431-2  shows  the 


borrower  plans  to  spend  $10,000  on 
equipmeal  and  no  FmHA  loan  funds  are 
being  advanced  for  that  purpose  and  the 
borrower  has  no  income  except  from  the 
farm  operation,  the  Form  FmHA  1962-1 
should  show  where  the  $10,000  will 
come  from  (Example — wheat.  3.000 
bushels  sold,  August,  SlOJWO,  Purchase 
F^ulpment )  Form  FmHA  431-2  wiil  be 
required  for  those  borrowers. 

(i)  Receiving  initial  loans. 

(iij  Receiving  subsequent  FmHA  loans 
or  funds  from  other  credit  sources  under 
FmHA  subordination  agreements  or  lien 
waivers. 

(iii)  Who  are  experiencing  rmancia! 
and/or  production  management 
problems. 

(ivl  Who  are  requesting  servicmg 
options  on  Attachment  2  of  Exhibit  A  of 
Subpart  S  of  Part  1951  of  this  chapter 
while  any  appeal  is  pending.  This  may 
be  an  interim  plan  for  determining  the 
release  of  proceeds  on  Form  FmHA 
1962-1  for  essential  family  bving  and 
farm  operating  expenses  in  accordance 
with  S  1962.17  of  Subpart  A  of  Part  1962 
of  this  chapter.  Such  a  plan  does  not 
have  to  meet  the  requirements  of  a 
feasible  plan  in  paragraph  (c)(5)  of  this 
section. 

(v)  Who  have  had  payments  deferred. 

(vi)  Who  are  making  major 
adjustments  to  their  operation. 

(vii)  Who  have  limited  resource  loans 

{%'iii)  Who  have  FmHA  loans  secured 
by  crops,  livestock,  and  livestock 
products  marketed  in  the  regular  course 
of  business. 

(2)  If  the  County  Supervisor  and  the 
borrower  cannot  reach  an  agreement  on 
the  planned  uses  of  proceeds  on  Forms 
FmHA  431-2  and  1982-1  when  a  new 
loan,  a  subsequent  loan,  a  subordination 
request,  or  a  transfer  and  assumption  is 
involved,  the  request  will  not  be 
approved  and  any  appeal  will  be 
handled  in  accordance  with  Subpart  B 
nf  Part  1900  of  this  chapter  and  S  1902.17 
id  1(21  ofSubpart  Aof  Parll962of  this 
chapter.  The  notice  to  the  borrower 
must  identify  the  items  on  which  the 
County  Supervisor  and  the  borrower 
cannot  agrfe  and  nuist  explain  why  ihp 
County  Supervisor  does  not  agree  with 
the  borrower's  planned  use  of  proceeds. 
While  any  appeal  is  pending,  FmHA 
must  make  releases  far  essential  family 
living  [see  i  1924.57lc)(S)(ivl  of  this 
subpart)  and  farm  operating  expenses. 
These  decisions  will  be  based  on  sound 
[udgment  supported  by  the  facta 
surrounding  the  request  for  release  and 
fully  explained  to  the  borrower.  In 
addition  FraHA  must  make  releuses  fur 
other  items  on  which  the  borrower  and 
the  County  Supervisor  agree.  After  the 
appeal  is  concluded,  the  County 
Supervisor  and  the  borrower  will  sign  a 


Farm  and  Home  Plan,  when  applicable, 
and  a  Form  FmHA  1962-1  which 
complies  with  the  hearing  (or  any 
review)  officer's  decision.  If  the 
borrower  refuses,  the  County  Supervisor 
will  give  the  borrower  a  copy  of  the 
Farm  and  Home  Plan,  when  apphcable. 
and  Form  FraHA  1962-1  and  will  explain 
that  those  documents  are  considered 
binding  by  FmJlA.  Borrowers  who  do 
not  abide  by  those  documents  will  be 
handled  under  %  1962. 18  of  Subpart  A  of 
Part  1962  of  this  chapter  If  the  borrower 
does  not  appeal,  the  County  Supervisor 
will  mail  the  borrower  a  copy  of  the 
completed  form  along  with  a  cover  letter 
explaining  that  FmHA  considers  the 
form  binding. 

(.t)  In  certain  cases  the  borrower  may 
not  indicate  any  disagreement  with  the 
planned  use  of  proceeds  on  the  Form 
FmHA  1962-1.  but  may  refuse  to  sign  the 
form.  For  these  cases,  the  County 
Supervisor  will  sign  the  form  and  mall  H 
to  the  borrower  with  a  cover  letter 
explaining  that  FmHA  considers  the 
document  binding  unless  the  borrower 
disagrees  with  the  planned  use  of 
proceeds  and  wishes  to  appeal  m 
accordance  with  Subpart  B  of  Pari  1900 
of  this  chapter  Borrowers  who  do  not 
abide  by  the  document  will  be  handled 
in  accordance  with  \  1962.1B  of  Subpart 
A  of  Part  1962  of  this  chapter. 

(c)  Responsibility  of  County 
Supen-isor  The  County  Supervisor  will 

(1)  Stress  the  need  to  correlate  long- 
time and  annual  plans  when  both  are 
being  developed. 

(2)  Develop  a  list  of  key  farm 
management  and  financial  practices  for 
major  crop  and  livestock  enterprises 
within  the  county  office  area,  which  will 
be  updated  annually.  The  County 
Supervisor  will  obtain  informatioo 
necessary  to  develop  key  farm 
management  practices  from  the 
Cooperative  Extension  Service  (CES). 
Agricultural  Stabilization  and 
Conservation  Service  (ASCSJ.  local  seed 
and  fertilizer  dealers,  and  agricultural 
magazines  and  hteralure.  Key 
management  practices  which  ha  \e  been 
agreed  to  by  rtie  borrower  and  th«? 
County  Supervisor  as  needing 
improvement  to  correct  deficiencies 
identified  in  the  borrower's  operation 
will  bt?  documented  in  Table  D  of  Form 
FmHA  431-2.  A  copy  of  the  plan  must  be 
given  to  the  borrower.  For  those 
borrowers  using  other  acceptable  plans, 
key  farm  management  and  financial 
practices  will  be  typed  on  a  separate 
sheet  of  paper  and  given  to  the 
borrower. 

(3)  Require  applicants,  wnen 
developing  their  long-time  and  annual 
plans,  to  take  into  consideration  any 
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plans  developed  with  the  Soil 
Conservation  Ser\'ice  (SCS).  the 
Extension  Service  (ES).  or  other 
available  farm  management  service. 
which  are  applicable  to  the  applicant's 
operation,  When  such  plans  are  feasible 
to  use.  the  County  Supervisor  will 
document  in  the  Hie  the  reasons  for  not 
using  the  plans. 

(4)  Plan  for  the  appropriate  use  of 
income  with  the  apphcant  in  accordance 
with  i  1962.17  of  Subpart  A  of  Part  1962 
of  this  chapter.  Form  FmHA  1962-1  must 
provide  for  the  release  of  sufficient 
income  to  pay  essential  farm  operating 
and  family  living  expenses. 

(5)  Determine  the  feasibility  of  the 
Farm  and  Home  Plans.  A  feasible  plan  is 
necessary  if  a  loan  is  being  made  or  a 
servicing  action  is  being  taken.  A 
feasible  plan  is  not  necessary  if  the  only 
reason  for  developing  the  plan  is  to 
complete  a  Form  FmHA  1962-1  in 
accordance  with  paragraph  (b)ll)(iv)  of 
this  section.  A  feasible  plan  must 
indicate  that  all  of  the  anticipated  cash 
farm  and  non-farm  income  equals  or 
exceeds  all  the  anticipated  cash 
outflows  for  the  planned  period.  A 
feasible  plan  must  show  that  a  borrower 
will  at  least  be  able  to: 

(i]  Pay  all  operating  expenses  and  all 
taxes  which  are  due  during  the 
projected  farm  budget  period. 

(ii)  Meet  necessarj-  payments  on  all 
debts,  except  as  provided  in  S  1941.14  of 
Subpart  A  of  Part  1941  of  this  chapter. 
for  annual  production  loans  made  to 
delinquent  borrowers. 

(iii)  Provide  living  expenses  for  the 
family  members  of  an  individual 
borrower  or  a  wage  for  the  farm 
operator  in  the  case  of  a  cooperative. 
corporation,  partnership,  or  joint 
operation  borrower  which  is  in 
accordance  with  the  essential  family 
needs.  Family  members  include  the 
individual  borrower  or  farm  operator  in 
the  case  of  an  entity,  and  the  immediate 
members  of  the  famUy  who  reside  in  the 
same  household. 

(6)  Send  borrowers  with  loans  secured 
by  chattels  60  to  75  days  prior  to  the 
expiration  date  for  Form  FmHA  1962-1  a 
letter  similar  to  Exhibit  A  of  this 
subpart,  with  Attachment  1.  A  new 
Farm  and  Home  Plan,  or  other  similar 
plans  of  operation  acceptable  to  FmHA, 
and  a  new  Form  FmHA  1962-1  will  be 
developed  and  completed  for  the 
upcoming  year  of  operation  prior  to  the 
expiration  of  the  existing  Form  FmHA 
1962-1.  A  list  will  be  maintained  in  the 
Management  Systems  Box  in  the 
Miscellaneous  division  in  accordance 
with  $  19DS.5(d)  of  Subpart  A  of  Part 
1905  of  this  chapter  (available  in  any 
FmHA  office).  The  list  will  include  the 
borrower's  name,  the  expiration  date  of 


the  form,  and  the  date  for  the  follow-up 
by  the  County  Supervisor. 

(7)  Verify  that  the  plan  is  consistent 
with  the  applicable  highly  erodible  land 
and  wetland  conservation  requirements 
of  Exhibit  M  of  Subpart  G  of  Part  1940  of 
this  chapter. 

(d)  Documentation  and  revision  of 
plans.  (1)  Plans  will  be  documented  in 
sufficient  detail  to  adequately  reflect  the 
overall  condition  of  the  operation, 
including  the  boirower  s  current 
financial  condition.  The  borrower's 
projected  income  and  expenses  must  be 
based  on  the  borrower's  proven  record 
of  production  and  financial 
management.  For  existing  farmers. 
actual  production  and  financial  history 
for  the  past  5  years  will  be  utilized.  For 
those  with  less  than  a  S-yetir  operating 
history,  the  apphcant's  available 
production  history  will  be  used.  This 
will  be  determined  by  the  actual  yields 
taken  {torn  the  applicant's  reliable 
records  or  the  Agncultural  Stabilization 
and  Conservation  Service  (ASCS) 
"actual  yields."  When  an  accurate 
projection  cnnnot  be  made  because  the 
applicant's  production  history  hds  been 
a^'ected  by  a  disasterts)  declared  by  the 
President  or  designated  by  the  Secretary 
of  Agriculture,  and  for  those  farmers 
who  would  have  had  a  qualifying  loss, 
as  defined  in  S  1945. 154(a) (29)  of 
Subpart  D  of  Part  1945  of  this  chapter, 
but  were  not  located  in  a  designated/ 
declared  disaster  area.  County  average 
yields  will  be  used  for  the  disaster 
yeurfs).  If  the  applicant's  disaster 
years(8')  yields  are  less  than  the  County 
average  yield.  County  average  >ield8 
will  be  used  for  that  year(s).  If  County 
average  yields  are  not  available.  State 
average  yields  will  be  used.  For 
beginning  farmers,  the  County 
Supervisor  will  consider  ASCS  records, 
for  that  particular  farm.  Extension 
Service  (ES)  data.  County  averages. 
State  averages,  or  other  reliable  sources 
of  data  to  develop  the  projections. 

(2}  Unit  prices  for  all  agnculture 
commodities  produced  commercialh  in 
each  State  will  be  established  on  a 
statewide  basis  by  all  FmHA  State 
Directors  each  year,  and  published  in  a 
State  supplement  to  be  issued  annually 
to  comply  with  the  farm  planning 
season.  Slate  Directors  may  estdblish 
regional  unit  prices  for  different  regions 
of  a  State  when  the^e  are  transportation 
costs  and  other  factors  that  est-iblish  a 
regional  pattern  for  unit  prices  within 
the  Stale.  In  development  of  unit  prices. 
the  Stale  Director  will  consult  with  other 
agricultural  agency  representatives  and 
agricultural  lenders  for  the  State  and 
local  areas  before  establishing 
commodity  prices.  Slate  Directors  in 
adjoining  states  wil]  consult  each  other 


and  will  resolve  any  differences  before 
releasing  their  established  commodity 
price  lists.  Farmers  who  have  proven 
accurate  records  to  support  a  premium 
price  for  a  commodity  and/or  contracts 
with  well  established  markets  will  be 
allowed  (o  use  these  prices.  In  addition, 
the  supplement  required  in  this  section 
for  commodity  prices  will  also  contain 
the  5-year  histor>'  of  disaster 
declarations/designations  for  ail 
counties  in  the  State,  indicating  the  t>'pe 
of  disasterls)  and  incidence  periodfsj. 
This  information  wil!  be  used  to 
determine  whether  any  particular 
year(6l  should  be  considered  as  a 
disaster  year  for  the  applicant. 

(3)  Form  FmHA  1962-1  will  be  revised 
whenever  changes  in  the  borrower's 
operation  occur  dunng  the  year  It  is  the 
borrower's  responsibility  to  notify 
FmHA  of  any  changes  which  occur.  The 
Form  FmHA'l962-l  will  be  marked 
"Revision"  and  changes  noted  by 
crossing  out  an>'  original  estimates  and 
inserting  new  estimates  immediately 
above.  The  borrower  and  the  County 
Supervisor  will  initial  and  date  revisions 
lo  the  Form  FmHA  1962-1.  Also,  if  the 
changes  would  result  in  a  major  change 
in  the  operation,  a  new  farm  plan  must 
be  developed.  If  the  borrower  and  the 
County  Supervisor  cannot  agree  on  a 
re\-ision.  the  borrower  will  be  given  the 
opportunity  to  appeal  in  accordance 
with  Subpart  B  of  Part  1900  and 
S  1962.17(a)(2)  of  Subpart  A  of  Part  1962 
of  this  chapter.  The  notice  to  the 
borrower  must  identify  the  items  on 
which  the  County  Super\'isor  and  the 
borrower  cannot  agree  and  must  explain 
why  the  County  Supervisor  does  not 
agree  with  the  borrower's  planned  use 
of  proceeds.  While  any  appeal  is 
pending.  FmFlA  mus!  make  releases 
which  would  be  average  for  the 
borrower  for  essential  family  living  and 
farm  operatmp  expenses  Those 
borrowers  whose  requests  are  in  excess 
of  their  average  essential  family  living 
and/or  farm  operatmg  expenses  must 
provide  justification  in  writing  which 
will  be  documented  in  the  case  file  and 
if  justified  FmHA  wil!  approve  the 
release.  In  addilion.  FmFLA  must  maU- 
releases  for  other  items  on  which  the 
borrower  and  the  County  Superxisor 
agree.  After  the  appeal  is  concluded,  the 
County  Supervisor  and  borrower  will 
sign  a  Form  FmliA  1962-1  which 
complies  with  the  hearing  (or  any 
review]  officer's  decision.  If  the 
borrower  refuses,  the  County  Supervisor 
will  give  the  borrower  a  copy  of  the 
form  and  will  explain  that  it  is 
considered  binding  by  FmHA. 
Borrowers  who  do  not  abide  by  the  form 
wil!  be  handled  imder  5  1962.18  of 
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Subpart  A  of  Part  1962  of  thus  chapter.  If 
the  bo^^cn^■er  does  not  appeal,  the 
County  Superviior  will  mail  the 
borrower  a  copy  of  the  completed  form 
alona  with  a  cover  letter  explaining  that 
Fmf  (A  considers  the  planned  releases 
documented  in  Form  FmHA  1962-1 

§  1924.58    RecordkMpIn^. 

Id]  Purpose  All  borrowers  enjgaged  in 
farming  must  msintain  and  use  farm 
records  which  after  the  loan  is  made 
Will  enable: 

(II  Borrowers  to  make  management 
decisions  and  to  analyze  their  farming 
operations. 

(2)  FmHA  to  determine  eligitHlity  for 
Ittan  assistance,  to  analyze  borrowers 
farming  operations,  and  to  determine 
whether  borrowers  have  made  prudent 
management  decisions 

(bi  Responsibilities.  (11  Borrowers 
must  select  and  are  required  to  maintain 
a  recordkeep'.ng  system  which  provides, 
as  a  mmjmum.  a  record  of  cash  receipts 
and  expenditures,  end  of  year  balance 
sheets,  and  an  income  statement 
Borrowers  recriivtnR  EM  loans  of 
SlOO.OOO  or  more  will  be  required  to  use 
a  pecordkeepmg  sv-stem  or  accountmg 
service  which  provides,  as  a  minmium.  a 
ir.onthJy  cash  flow  statement,  a  change 
m  financial  position  statement, 
bt'ijinmng  and  end  of  year  balance 
sheets,  and  an  mcome  statement.  Such 
borrowers  will  be  encouraged  to  use  a 
computer  recordkeeping  system  when 
available. 

[Z]  County  Supervisors  will  determine 
and  document  in  the  running  record 
whether  borrowers  have  selected, 
established,  and  are  maintaining  the 
reqi.sred  recordkeeping  sT,'stems  For 
thitse  borrowers  who  are  unable  to 
maintain  a  recordkeeping  system,  the 
County  Super\'isor  wiU  assist  and 
provide  guidance  in  helping  these 
borrowers  to  de\*elop,  understand  and 
iit'Iize  records  Such  systems  may 
irciude  the  farm  record  book  available 
through  FmHA  (Form  FmHA  432-1, 
Farm  Family  Record  B<mk"J.  other 
record  books  or  a  suiThble  system 
offered  by  a  farm  management  service. 
State  F.xtension  Servtct-  or  commercial 
rprurdkeeping  or  accountirjj  sprvice, 
wh^ch  is  acceptable  to  FmHA. 

I II  Failure  of  a  borruwer  to  maintain 
tfie  required  records  wil!  be  cause  for 
FmH.A  to  reject  a  borrower  ft^r  further 
fi."ancidl  assistance  Borrowers  can  also 
be  denied  Iohh  servicing  programs  if  the 
borrower  hds  been  previously  adviaed 
m  writing  by  the  Cotmty  Superv  isur  that 
the  borrower  is  not  ke*?ping  ad*Mj  ate 
records. 


§  1924.59    SupttrvlskHi. 

fa)  Purposf  Supervision  will  be  given 
by  the  County  Supervisor  to  protect  the 
government  s  interest  and  to  accomphsh 
the  purpose  of  the  loan. 

(b)  Responsibiiity  of -County 
Supervisor  The  County  Supervisor  "will 
determme  and  select  the  appropriate 
method  uf  supervision  to  be  used  for 
each  borrgwer 

(c)  Supervisory  Mvthods-  Supervision 
may  be  pven  through  farm  visits,  review 
of  farm  records,  collateral  inspections. 
meetings  with  borrowers  on  an 
individual  or  group  basis,  letters. 
tfrlephone,  etc.  A  complete  record  of 
f.i'.h  visit,  meeting,  or  other  contact  will 
tip  made  m  the  case  hie  running  record, 
indersconng  those  iti'ms  which  require 
foUow-up  action.  The  record  must  state 
the  advice  that  was  given  and  any 
probiems  noted- 
Id)  Farm  v.sjts.  A  minimum  of  one 

visit  a  year  will  be  made  by  the  County 
Super\'i8or  or  designee  to  borrowers 
who  have  been  indebted  for  less  than 
one  full  crop  year,  who  have  a  limited 
resource  loan,  who  have  been  sent 
Exhibit  A  of  Subpart  S  of  P.irl  1951  of 
this  chapter  or  who  have  had  their  loans 
reamortiEed.  rescheduled,  consolidated. 
wntten  down  and/or  deferred.  The 
District  Director  or  designee  will  visit  a 
sufficient  number  of  borrowers  to  assure 
that  the  cases  are  being  properly 
sLipervised.  In  cases  involving 
borrowers  with  RH  loans  nn  oonfarm 
tracts,  penodic  inspections  ordinarily 
will  be  made  only  if  foreclosure  action  is 
likely  in  be  taken,  the  property  has  been 
abandoned,  or  when  necessary  to 
protect  the  mterest  of  the  Govemn>ent 

(1)  Visits  will  be  c-oordmated  with 
required  inspections  of  security 

(2)  The  County  Supervnsor  will  use  (he 
following  priorities  in  scheduling  routine 
visits: 

(i)  Borrowers  who  have  been  indebted 
less  than  one  full  crop  year  or  have  a 
limited  resource  loan. 

(ii)  Borrowers  who  have  been  sent 
Exhibit  Anf  Subparts  of  Par11951  of 
this  chapter 

(liij  Borrowers  who  have  had  their 
loans  reamorrized,  rescheduled, 
consolidated  and/or  deferred  or  had 
their  loans  restructured. 

|iv)  Borrower  receiving!  manual 
production-type  loans. 

(v]  Other  borrowers. 

§  1924.60    Analysts. 

|a]  Purpose  of  anaJyses.  Analyses  will 
develop  information  for  sound  lending 
and  superxnaory  decisions  and  assist 
borrowers  in  utilizing  sound  business 
planning  and  management  practices. 
Specincatly,  analyses  are  used  to: 


(1)  Show  the  operator  the  cost  or 
profit  of  a  managemenl  decision.  These 
figures  can  then  be  used  to  make  other 
management  decisions  that  will  mcrease 
the  efficiency  and/or  profitability  of  the 
operation. 

(2)  Assist  the  operator  in  determining 
whether  the  type  and  scope  of  the 
operation  are  practical  and  profilable- 

(3)  Determine  success  in  key 
management  practices  resulting  in  an 
improved  return;  or  revealing  a  decision 
that  reduces  net  dollar  retum- 

(4|  Monitor  progress  oi  borrowers  in 
achieving  long-range  goals  and  in 
graduating  to  other  credit. 

(5)  Help  the  County  Supervisor 
determine  how  much  individual 
supervision  will  be  required  for  each 
borrower.  The  analysis  will  also  help 
the  County  Supervisor  determine 
feasibility  of  continuing  with  a 
borrower. 

(6)  Help  the  borrower  and  the  County 
Supervisor  prepare  an  annual  plan  of 
operation  for  the  next  crop  year  and 
help  them  make  sound  management 
decisions. 

[7]  Determine  what  servicing  actions 
are  needed  to  develop  a  feasible  plan 

(bj  Items  considered  for  making  an 
analysis.  The  following  are  some  of  the 
items  thai  should  be  considered  during 
an  analysis: 

(1)  Resources  available  to  the 
borrower 

(2)  Options  for  types  of  enterprises 
available  for  the  operation  such  as  com 
vs.  soybeans,  selling  the  crop  vs.  feeding 
it  to  livestock,  etc 

(3)  Comparison  of  the  production  of 
livestock,  livestock  products  or  crops  to 
past  production. 

(4)  The  production  of  this  farming 
operation  as  compared  to  similar 
farmi.ig  operations  in  the  area. 

(5)  Financial  progress — incrtiise  or 
decrease  of  debts  as  compared  to  the 
increase  or  decrease  of  assets. 

(6)  Cost  of  operating  expenses  as 
compared  lo  previous  years  and  similar 
farming  operations  in  the  area 

(7)  Debt  repayment  as  compared  lo 
money  available  to  pay  debts. 

(8)  Cost  of  credit. 

(c)  Responsibility  of  County 
Supervisor.  The  County  Supervisor  will; 

(1)  Determine  the  dale  and  place  of 
(he  analysis,  and  schedule  the  analysis 
al  the  time  of  year  when  the  most 
effective  results  will  be  obtained. 

(2|  Assist  the  borrower  in  completing 
the  "actual"  columns  on  Forms  Fml^IA 
431-Z  and  19G2-1  and  in  completing 
Form  FmHA  431-2  or  similar  plans  of 
operation  acceptable  to  FmHA  for  the 
nexl  year. 
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(3)  Make  a  comple(e  entry  in  the  case 
file  running  record  of  the  key 
management  problems  which  were 
identified  and  discussed  with  the 
borrower  and  results  and  agreements 
reached  during  the  analysis. 
underscoring  (hose  items  requiring 
follow-up  action. 

(4)  Record  the  results  on  Form  FmHA 
lSttO-12.    Financial  Farm  Analysis 
Summary." 

(d)  Conducting  analysis.  An  annual 
analysis  will  be  conducted  for 
borrowers: 

|l)  Who  are  experiencing  financial 
and/or  production  management 
problems, 

(2)  Who  are  reorganizing  or 
implementing  a  major  change  in 
operations  which  has  not  been 
completed. 

(3)  At  the  end  of  the  first  full  crop  year 
aflt;r  receiving  an  initial  loan  and  each 
year  thereafter,  until  the  County 
Supervisor  determines  the  borrower  is 
conducting  (he  operation  satisfactorily. 

(4)  Whose  loans  have  been 
restructured  in  accordance  with 

S  1951  906  of  Subpart  S  of  Part  1951  of 
this  chapter, 

§  1924.61     Nontarm  enterprises. 

This  is  any  business  enterprise  which 
supplements  farm  income  by  providing 
goods  or  services  for  which  there  is  a 
need  and  a  reasonably  reliable  market. 
The  same  general  policies  covered  in 
this  subpart  for  giving  managemenl 
assistance  to  an  applicant  or  borrower 
on  farm  loans  will  be  followed  in 
dealing  with  an  applicant  or  borrower 
on  nonfarm  enterprise  loans.  The 
appropriate  plans  and  record  book  will 
be  used  for  the  nonfarm  enterprise. 
Forms  FmHA  431-4.    Business  Analysis- 
Nonagriculture  Enterprise,"  and  FmHA 
432-10,  "Business  and  Family  Record 
Book."  available  at  most  FmHA  offices 
can  be  used  for  these  purposes. 

§  1924.62    Slate  supplements. 

Slate  supplements  will  be  issued  as 
necessary  to  implement  this  subpart  and 
assure  that  a  list  of  key  farm 
managemenl  and  financial  management 
practices  is  established,  and  kept 
current  in  each  County  Office.  The  State 
supplement  should  set  the  time  of  year 
for  conducting  analyses 

^§  1 924.63  ttwough  1924.70    I  Reserved  I 

S  1924.71    Delinquent  borrowers. 

The  Finanrp  Office  will  send  each 
FmHA  County  Office  a  status  report 
[Status  Report  of  Farmer  Program 
.Accounts.  54*)1  of  farmer  program 
borrower  accounts  monthly.  Farmer 
Program  accounts  that  are  shown  as 
delinquent  will  be  served  in  accordance 


with  Subpart  S  of  Part  1951  of  thie 
chapter. 

S  1924.72    [Reserved] 

§  1924.73    Follow-up  supervisory  acttons 
by  District  Directors  and  Stale  Office  staff. 

(a)  Foihw-up  by  ihe  Dtsinct 
Directors.  The  District  Director  is 
responsible  for  seeing  (hat  the  County 
office  staff  correctly  conducts  analyses 
with  borrowers  listed  in  S  1924  60(d)  of 
this  subpart  in  an  effective  and  timely 
manner.  This  Will  include  visits  to 
evaluate  a  sufficient  number  of  such 
cases  to  determine  what  further  training 
is  needed  by  the  County  Supervisor  in 
supervising  such  cases.  The  District 
Director  should  continue  follow-up 
actions  periodically  as  needed  to  obtain 
the  desired  results  in  each  county  office 
area.  The  District  Director  will  report  in 
writing  to  the  State  Director  any 
deficiencies  found  and  any  need  fur 
additional  training. 

(b)  Folhw-up  by  State  Office  staff. 
(iJThe  State  Director  is  responsible 

for  seeing  that  special  actions 
prescribed  by  this  subpart  are  carried 
out  by  the  County  Supervisors  and 
District  Directors. 

(;;)  Program  chiefs  and  specialists 
should  review  a  representative  sample 
of  cases  of  those  borrowers  listed  in 
§  1924.60(d)  of  this  subpart  during  each 
visit  to  a  county  office  to  assure  that  a 
thorough  analysis  has  been  made,  that 
appropriate  action  has  been  taken,  and 
to  determine  what  further  training,  if 
any.  is  needed  for  the  District  Director 
and  County  Supervisor. 

(3)  The  State  and  District  Office 
should  jointly  and  annually  review  the 
progress  made  in  servicing  of  those 
borrowers  Hsted  in  §  1924.60(d)  of  this 
subpart. 

§§  1924.74  through  1924.99    ifleserved] 

§  1924.100    OMB  control  number. 

The  collection  of  information 
requirements  in  this  regulation  have 
been  approved  by  the  Office  of 
Management  and  Budget  and  assigned 
OMB  control  number  05/5-0061. 

Exhibit  A — Le(ter  to  Borrower 
Regarding  Releases  of  Farm  Income  To 
Pa\  Family  Living  and  Farm  Operating 
Expenses 

UNITED  STATES  DEPAFTMEm*  OF 
AGRICULTURE 

FartTieni  Home  Administration 
(Insert  Address) 
(Date) 

Borrower's  Name] 
(Address) 
Dear  . 


Pub-  L  100-Z33  requires  the  Faftners  Home 
Adminiatretion  (FmHA)  to  notify  you  that 


you  are  entitled  to  have  FmHA  rtleose 
proceeds  from  the  sale  of  crop*,  livestock  and 
poultry  products  and  other  property  regularly 
sold  in  operating  the  farm  so  that  you  can 
pay  essential  family  living  and  farm 
operating  expenses.  FmHA  must  also  release 
A5CS  and  CCC  payments  which  it  holds  as 
security  for  thiti  purpose.  The  releases  will 
continue  up  until  the  time  FmHA  accelerates 
your  account. 

To  provide  these  releases  lo  yoii.  FmHA 
regi'lalions  require  that  you  nil  out  Form 
FmHA  1062-1  to  explain  what  items  of  FmHA 
security  you  intend  to  sell  during  this  crop 
year.  Please  see  Attachment  1  of  this  letter 
for  an  explanation  of  this  form-  We  request 
that  you  contact  this  office  within  10  days  of 
when  you  receive  ihis  letter  no  thai  we  can 
complete  this  form  and  yoa  can  receive 
releases  on  a  timely  basis- 

Sincerely. 

County  Supervisor 

Once  a  year,  you  will  be  asked  to  complete 
a  plan  (Form  FmHA  1962-1)  which  wiU 
document  the  agreement  between  you  and 
FmHA  as  to  how  proceeds  from  the  sale  of 
chattel  property  which  serves  as  security  for 
your  FmHA  loans  will  be  released  to  you  by 
FmHA.  You  will  also  need  to  Ust  those  buyers 
who  you  plan  to  sell  your  farm  products  to. 
This  plan  will  give  you  and  FmHA  a  cleat 
idea  of  what  income  you  expect  from  your 
operation  and  how  thnse  proceeds  will  be 
used.  The  plan  will  set  forth  the  amount  of 
money  required  for  paying  essential  family 
living  and  farm  operating  expenses.  You  and 
FmHA  must  agree  on  how  much  money  will 
be  released  from  your  crop  proceeds.  Such 
releases  must  be  in  accordance  with  KniHA 
regulations. 

if  the  Couniy  Supervisor  is  unable  to  agree 
with  and  approve  your  plan  for  the  use  of  Ihe 
sales  proceeds-  you  will  receive  a  leiter 
explaining  why  the  County  Supervisor  is 
unable  lo  approve  your  plan  and  how  you 
may  appeal  the  County  Supervisor's  decision- 
White  an  appeal  is  pendin;;  FmHA  will 
release  sales  proceeds  (o  be  used  to  pay 
essential  family  Uving  and  farm  operauon 
expenses. 

Once  a  plan  has  been  agreed  on.  it  is 
imponantlhat  you  abide  by  the  plan.  The 
plan  can  always  be  revised  or  changed,  as 
circumstances  require,  provided  you  and 
FmHA  can  agree  to  the  revisions. 

Planned  sales  can  be  listed  by  month,  by 
quarter  or  by  whatever  period  suits  your 
operation  the  best.  The  form  does  not  have  (o 
be  completed  lo  show  each  individual 
animal,  bushel,  bale,  etc  The  form  is  a  plan: 
ii  rontains  only  projections.  We  expect  your 
pntjeclions  to  he  realistic  and  based  on  your 
prtst  experience,  but  we  know  that  you 
cannot  predict  exactly  how  many  bushels  per 
acre  you  will  haneat.  exactly  how  many 
animals  you  will  wean,  etc-  We  also  realize 
that  you  carmct  predict  prices  to  the  penny 
Sometimes  you  will  have  a  buyer  for  your 
products  who  II  not  listed  on  the  form.  All  wp 
expect  of  you  is  to  be  as  accurate  as  you  can. 
l^ler,  if  the  plan  needs  to  be  changed,  you 
and  the  County  Supervisor  can  work  together 
to  revise  it.  Many  revisiona  can  be  agreed  on 
over  the  telephone  and  a  trip  lo  the  County 
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Office  iS  not  always  needed.  You  are  not 
required  to  check  with  FmHA  before  making 
a  sdle  iu9t  because  the  price  you  expected  to 
receive  is  different  from  what  you  hdd 
planned  to  receive.  However  a  difference  m 
price  might  require  your  plan  to  be  revised,  so 
FmHA  wants  to  he  told  about  the  difference 
H9  soon  as  possible  after  the  sale  is  made, 
you  are  expected  to  obtain  FmHA  approval 
before  making  a  major  change  in  your 
operation  or  before  you  use  sale  proceeds  in 
a  way  different  than  you  agreed  to. 

If  at  all  possible,  you  should  let  FmHA 
know  if  you  are  going  to  sell  to  a  buyer  who 
is  not  listed  on  the  form.  The  attached  chart 
gives  certain  examples  when  you  must  get 
prior  consent  from  the  FmHA  and  when  you 
may  advise  FmHA  after  the  sales  of  your 
farm  products, 

What  To  Od  If  You  Want  To  Take 
Actions  That  Are  Different  Than 
What    is    Listed    ON    YOUR    1962-1 

Form 

Get  prior  consent        |    Q<v«  nooce  afferwarrls 


'  :h.  Most  3e(  FmHA  8 
PHiOn  CONSENT  (f 
V3u  Aani  ;o 

I  Sell  etchange. 
zcnsorvie  of  othervmse 
ispose  of  prooerty 

tnai  IS  not  listed  op 
your  Form  1362-  ', 

:i  Otsoose  o(  cr.atlet 
secuf'ty  'H  a  oray  not 
iisied  .n  ttw  HOW 
secTior  3f  fOi0  Form 
1962-T  (for  exarnpte, 
feed  corr  to  Hvesioch 
■•^staaO  3'  serting  rt 

ii  jse  Dfcceeds  <r  a 
wray  'X)'  listed  IP  tf»e 

^S£  Of 
°"OCeEDS    sectjop 
3<  *Our  Fofm  1962-' 
•of  e«amp«e  jse 
proceeds  lo  buy 
eguiprrieni  instead  Ot 
•Q  3ay  3eC() 


vou  Cap  'ane  Action 
and  "^>wp  Give  PtiHA 
Notice  AFTERWARDS 
<f  vou  WaPt  to 

4)  Dispose  of  you 
prooerty  at  a  time  that 
IS  diftecePi  thaP  wt^t 
you  listed  »p  The 

MONTH*   secliop  3' 
youf  Form  1962-1. 

5)  Seti  lor  e«change) 
you*  jxopery  lo  a 
persop  Of  Exisipess 
tnat  'S  POt  listed  m  ine 

POTENTIAL 
P'jRCHASERS 
sectKjp  3l  your  Form 
1962-1 
5 1  Sell  Bxcr^nqe 
copsufpe.  or  ot^e<wse 
fjispose  ot  a  {juaPtiTy 
0*  propeny  tr.at  is 
Atteropt  tnap  wt'ai  you 
listed  T  the 
■■QUANTITY  sectKX) 
ot  your  Form  1962-1; 

7)  Acceot  a  ppce  lor 
ytMjr  proc>en>  ttiat  « 
drMorePt  ttian  wUal  you 
listed  IP  tr>e    AMOUNT 
OF  PROCEEDS- 
sectior  of  your  Form 
1962-1 


PART  1»41— OPERATING  LOANS 

17.  The  autho'ily  citation  for  Part  IWl 
IS  revised  to  read  as  follows: 

Aulhorily:  7  US  C  1969:  5  U.S.C.  301:  7  CFR 

Subpart  A — Operating  Loan  Polictes. 
Procedures,  and  Authorizations 

18.  Section  1941,1  through  1941.50  are 
revised.  Exhibit  C  of  Subpart  A  is 
added,  and  Exhibtt  B  of  Subpart  A  is 
removed  and  reserved  lo  read  qs 
follows: 


Subpart  A — Operating  Loan  Policies, 
Procedures,  and  Authorizations 

S  1941.1    Introductioa 

This  subpart  contains  regulations  for 
making  initial  and  subsequent  insured 
Operating  (OL)  and  Youth  (OUY)  loans. 
OL  loans  may  be  made  to  eligible 
farmers  and  ranchers  and  farm 
cooperatives,  private  domestic 
corporation,  partnerships,  and  joint 
operations  that  will  manage  and  operate 
not  larger  than  family  farms.  Youth 
loans  may  be  made  to  rural  youth  to 
conduct  modest  projects  in  connection 
with  their  participation  in  4-H.  Future 
Farmers  of  America,  and  similar 
organizations.  !t  is  the  policy  of  Farmers 
Home  Administration  (FmHA)  to  make 
loans  to  any  qualified  applicant  without 
regard  to  race,  color,  religion,  sex, 
national  origin,  marital  status,  age  or 
physical/mental  handicap  provided  the 
applicant  can  execute  a  leKal  contract. 
See  Exhibit  A  of  Subpart  A  of  Part  1943 
of  this  chapter  for  makmg  OL  loans  to 
enlrymen  on  unpatented  public  lands. 
FmHA  forms  are  available  in  any  FmHA 
office. 

§  1941.2    Objectlveft. 

The  basic  ohn^ctive  of  the  OL  loans 
program  is  la  provide  credit  and 
management  assistance  to  farmers  and 
ranchers  to  become  operators  of  family- 
sized  farms  or  continue  such  operations 
when  credit  is  not  available  elsewhere. 
FmHA  a.ssislance  enables  family-farm 
operators  to  use  their  land,  labor  and 
other  resources  and  to  improve  their 
living  and  financial  conditions  so  that 
they  can  obtain  credit  elsewhere.  The 
objective  of  the  OL  loan  program  for 
rural  youth  is  to  provide  credit  for  rural 
youths  to  estabhsh  and  operate  income- 
producing  projects  of  modest  size  in 
connection  with  their  participation  in  4- 
H  clubs,  Fut;;re  Farmers  of  America,  and 
similar  organizations 

S  1941.3    Management  assistance. 

As  provided  in  Subpart  B  of  Part  1924 
of  this  chapter,  management  assistance 
will  be  provided  to  all  borrowers  to  Ihe 
extent  necessary  to  achieve  Ihe 
objectives  of  the  loan. 

§  1941.4    DefinlUons. 

As  used  in  this  subpart,  the  following 
definitions  apply: 

Approval  official.  A  field  official  who 
has  been  delegated  loan  and  grant 
approval  authorities  within  applicable 
loan  programs,  subject  to  the  dollar 
limitation  contained  in  Tables  available 
in  any  FmHA  office. 

Borrower  When  a  loan  is  made  to  an 
individual,  the  individual  is  the 
borrower.  When  a  loan  is  made  to  an 


entity,  the  corporation,  cooperative. 
partnership  or  joint  operation  is  the 
borrower. 

Cooperative.  An  entity  which  has 
farming  as  its  purpose  and  whose 
members  have  agreed  to  share  the 
profits  of  the  farming  enterprise.  The 
entity  must  be  recognized  as  a  farm 
cooperative  by  the  laws  of  the  5tate(s) 
in  which  the  entity  will  operate  a  farm. 

Corporation.  For  the  purpose  of  this 
regulation,  a  private  domestic 
corporation  created  and  organized 
under  the  laws  of  the  Slate(5)  in  which 
the  entity  will  operate  a  farm. 

Family  farm.  A  farm  which: 

(a)  Produces  agricultural  commodities 
for  sale  in  sufficient  quantities  so  that  it 
is  recognized  in  the  community  as  a 
farm  rather  than  a  rural  residence. 

(b)  Provides  enough  agricultural 
income  by  itself,  including  rented  land, 
or  together  with  any  other  dependable 
income,  to  enable  the  borrower  to: 

(1)  Pay  necessary  family  and 
operating  expenses: 

(2)  Maintain  essential  chattel  and  real 
property;  and 

(3)  Pay  debts. 

(c)  Is  managed  byi 

(1)  The  borrower  when  a  loan  is  mad  j 
to  an  individual. 

(2)  The  members,  stockholders, 
partners,  or  joint  operators  responsible 
for  operating  the  farm  when  a  loan  is 
made  to  a  cooperative,  corporation, 
partnership,  or  joint  operation. 

(d)  Has  a  substantial  amount  of  Ihe 
labor  requirements  for  the  farm  and 
nonfarm  enterprise  provided  by: 

(1)  The  borrower  and  family  members 
for  a  loan  made  to  an  individual. 

(2)  The  members,  stockholders, 
partners,  or  joint  operators  responsible 
for  operating  the  farm,  along  with  the 
families  of  these  individuals,  for  a  loan 
made  lo  a  cooperative,  corporation, 
partnership,  or  joint  operation 

(e)  May  use  a  reasonable  amount  of 
full-tme  hired  labor  end  seasonal  labor 
during  peakload  periods- 
Form.  A  tract  or  tracts  of  land, 

improvements,  and  other  appurtenances 
considered  to  be  farm  property  which  is 
used  or  will  be  used  in  the  production  of 
crops  or  live.4tock.  including  the 
production  of  fish  under  controlled 
conditions,  for  sale  in  su^icient 
quantities  so  that  the  property  is 
recognized  as  a  farm  rather  than  a  rural 
residence.  The  term  "farm"  also 
includes  any  such  land  and 
improvements  and  facilities  used  in  a 
nonfarm  enterprise.  It  may  also  include 
a  residence  which,  although  physically 
separate  from  the  farm  acreage,  is 
ordinarily  treated  as  part  of  the  farm  in 
the  local  community 
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Feasible  plan.  A  feasible  plan  is  a 
plan  based  upon  the  applicant/ 
borrower's  records  that  show  the 
farming  operation's  actual  production 
^nd  expenses.  These  records  will  be 
usfd  along  with  realistic  anticipated 
prices,  including  farm  program 
payments  when  available,  to  determine 
thai  the  income  from  the  farm  operatipn. 
along  with  any  other  reliable  off  farm 
income.  vf\\\  provide  the  income 
necessary  for  an  applicant/borrower  lo 
at  least  be  able  (o: 

(a)  Pay  all  operating  expenses  and  ell 
taxes  which  are  due  during  the 
projected  farm  budget  period; 

(b)  Meet  necessary  payments  on  all 
dehls.  except  as  provided  in  %  1941.14  of 
this  subpart,  for  annual  production  loans 
or  subordinations  made  to  delinquent 
borrowers;  and 

(c)  Provide  living  expenses  for  the 
family  members  of  an  individual 
borrower  or  a  wage  for  the  farm 
operator  in  the  case  of  a  cooperative, 
corporation,  partnership,  or  joint 
operation  borrower  which  is  in 
accordance  with  the  essentia!  family 
needs.  Family  members  include  the 
individual  borrower  of  farm  operator  in 
thp  case  of  an  entity,  and  the  immediOTe 
nienibers  of  the  family  who  reside  in  the 
same  household. 

Fish.  Any  aquatic  gilled  animal 
commonly  knovvn  as  'fish."  as  well  as 
mollusks  or  crustaceans  (or  other 
invertebrates)  produced  under 
controlled  conditions  (that  is,  feedmg, 
tending,  harvesting,  and  such  other 
activities  as  are  necessary  to  properly 
raise  and  market  the  products]  in  ponds, 
lakes,  streams,  or  similar  holding  areas. 

Joint  operation.  Individuals  who  have 
agreed  lo  operate  a  farm  or  farms 
together  as  a  business  unit  The  real  and 
personal  property  is  owned  separately 
or  jointly  by  the  individuals.  A  husband 
and  wife  who  want  to  apply  for  a  loan 
together  will  be  considered  a  joint 
operation. 

Limited  resources  applicant.  An 
applicant  who  is  a  fanner  or  rancher 
and  IS  an  operator  of  a  small  or  family 
farm  (a  small  farm  is  a  marginal  family 
farm),  including  a  new  operator,  with  a 
low  income  who  demonstrates  a  need  to 
maximize  farm  or  ranch  income.  A 
limited  resource  applicant  must  meet  the 
eligibility  requirements  for  a  farm 
ownership  or  operating  loan  but.  due  to 
low  income,  cannot  pay  the  regular 
interest  rate  on  such  loans.  Due  to  the 
complex  nature  of  the  problems  facing 
this  applicant,  special  help  will  be 
needed  and  more  supervisory  assistance 
will  be  required  to  assure  reasonable  ** 
prospects  for  success.  The  applicant 
may  face  such  problems  as 
underdeveloped  managerial  ability. 


limited  eduction,  low-producing  farm 
due  to  lack  of  development  or  improved 
production  practices  and  other  related 
factors.  The  applicant  will  not  have  nor 
expect  to  obtain,  without  the  special 
help  and  a  low-interest  loan,  the  income 
needed  to  have  a  reasonable  standard  of 
living  when  compared  to  other  residents 
of  the  community. 

Majority  interest.  Any  individual  or 
combinahon  of  individuals  owning  more 
than  a  50  percent  interest  in  a 
cooperative,  corporation,  joint 
operation,  or  partnership. 

Nonfarm  enterprise.  Any  nonfarm 
business  enterprise,  including 
recreation,  which  is  closely  assoaated 
with  the  farm  operation  and  located  on 
or  adjacent  to  the  farm  and  provides 
income  to  supplement  farm  income.  The 
business  must  provide  goods  or  services 
for  which  there  is  a  need  and  a 
reasonably  rchable  market.  This  may 
include,  but  is  not  limited  to.  such 
enterprises  as  raising  earthworms, 
exotic  birds,  tropical  fish,  dogs,  and 
horses  for  nonfarm  purposes,  welding 
shops,  road  stands,  boarding  horses  and 
riding  stables. 

Partnership  An  entity  conntstmg  of 
individuals  who  have  agreed  to  operate 
a  farm.  This  entity  must  be  recognized 
as  a  partnership  by  the  laws  of  the 
Stale(sl  in  which  the  partnership  will 
operate  a  farm  and  must  be  authorized 
to  own  both  real  and  personal  property 
and  to  incur  debt  m  its  own  name. 

Recreation  enterprise.  An  outdoor 
enterprise  which  generates  income  and 
supplements  or  supplants  farm  or  ranch 
income. 

Related  by  blood  or  marriage.  As 
used  in  this  subpart,  individuals  who  are 
connected  to  one  another  as  husband, 
wife,  parent  child,  brother,  or  sister. 

Rural  youth.  A  person  who  has 
reached  the  age  of  10  but  has  not 
reached  the  age  of  21  and  does  not 
reside  in  any  city  or  town  with  a 
population  of  more  than  10.000 
inhabitants. 

Rural  youth  projects.  Modest  projects 
initiated,  developed,  and  carried  out  by 
rural  youths  participating  in  4-H  or 
Future  Farmers  of  America,  or  similar 
organizations.  Projects  must  produce 
enough  income  to  meet  expenses  and 
debt  repayment. 

Security.  Property  of  any  kind  subject 
to  a  real  or  personal  property  lien.  Any 
references  to  collateral  or  security 
property  shall  be  considered  a  reference 
lo  the  term  "security." 

State  or  United  States.  The  United 
States  itself,  any  of  the  fifty  States,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States. 
Guam.  American  Samoa,  and  the 


Commonwealth  of  the  Northern  Mariana 
Islands. 


§1941.5    (RMervttdl 


§1941.8    Credit  < 

The  applicant  shall  certify  in  writing 
on  Ihe  appropriate  forms,  and  the 
County  Supervisor  shall  verify  and 
document,  that  adequate  credit  is  not 
available,  with  or  without  a  guarantee 
or  subordination,  to  finance  the 
applicant's  actual  needs  at  reasonable 
rates  and  terms,  taking  into 
conside'-'^tion  prevailing  private  and 
cooperative  rates  and  terms  in  the 
community  in  or  near  where  the 
applicant  resides  for  loans  for  similar 
purposes  and  periods  of  time. 

|a)  If  the  County  Super\'i8or  receives 
letters  or  other  written  evidence  from  a 
lenderfs)  indicating  that  the  applicant  is 
unable  to  obtain  satisfactory  credit,  this 
will  be  included  in  the  loan  docket. 

(b)  If  the  applicant  cannot  qualify  for 
the  needed  credit  from  the  lender!  si 
contacted,  but  one  or  more  of  them  has 
indicated  they  would  provide  credit  with 
an  FmHA  guarantee,  or  the  County 
Supervisor  deiermtnct  thai  lh«  applicant 
can  obtain  a  guaranteed  loan,  the 
applicant  will  be  advised  to  file  an 
application  with  that  lenderfsl  so  thai  a 
guaranteed  OL  request  can  be  processed 
bv  the  lender(s)  for  consideration  by 
FmHA. 

(r.)  Property  and  interest  in  property 
owned  and  mcome  received  by  an 
individual  applicant;  a  cooperative  and 
its  members,  as  individuals;  a 
corporation  and  its  stockholders,  as 
individuals:  a  partnership  and  iti* 
partners,  as  individuals;  and  a  jumt 
operation  and  its  joint  operator  as 
individuals  will  be  considered  and  used 
by  an  applicant  m  obtaining  credit  from 
other  sources. 

(d)  Applicants  and  borrowers  will  be 
encouraged  to  supplement  operating 
loans  with  credit  from  other  credit 
sources  to  the  extent  economically 
feasible  and  in  accordance  with  sound 
financial  management  practices. 

§§  1941.7  throush  1941.10    IReservedj 
S  1941.11    Applications. 

Applications  will  be  received  and 
processed  as  provided  in  Subpart  A  of 
Part  1910  of  this  chapter,  with 
consideration  given  to  the  requirements 
in  Exhibit  M  of  Subpart  G  of  Part  1940  of 
this  chapter. 

§  1941.12    EllQit>Utty  requirements. 

In  accordance  with  the  Food  Security 
Act  cf  1985  (Pub.  L  99-198).  after 
December  23, 1985.  if  an  individual  or 
any  member,  stockholder,  partner,  or 
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lomt  operator  of  an  entity  is  con\icted 
under  Federal  or  Slate  law  of  planting, 
ciiltivatinR.  growing,  producing, 
harvesting,  or  storing  a  controlled 
substance  (see  21  CFR  Part  1308.  which 
!s  Exhibit  C  of  this  subpart  and  is 
available  in  any  FmllA  office,  for  the 
definition  of  "controlled  substance") 
pnor  to  loan  approval  in  any  crop  year. 
!he  individual  or  entity  shall  be 
ineligible  for  a  loan  for  the  crop  year  in 
which  the  individual  or  member, 
stockholder,  partner,  or  joint  operator  of 
the  entity  was  convicted  and  the  four 
succeeding  crop  years.  Applicants  will 
-attest  on  Form  FmKA  410-1. 
Application  for  FmHA  Ser\'ice8,"  thai 
ds  individuals  or  that  its  members,  if  an 
entity,  have  not  been  convicted  of  such 
crime  after  December  23,  X98o.  A 
decision  to  reject  an  application  for  this 
reason  IS  not  appealable  In  addition. 
the  following  requirements  must  be  met: 

fa)  An  individual  must: 

(11  Be  a  ci'.izen  of  the  L'nited  Slates 
(see  §  1941  4  of  this  subpart  for  the 
definition  of  "United  States"}  or  an  alien 
lawfully  admitted  to  the  United  Slates 
for  permanent  residence  under  the 
Immigration  and  Nationality  Act  Aliens 
must  provide  Forms  1-151  or  1-551, 
Alien  Registration  Receipt  Card. ' 
Indefinite  parolees  are  not  eligible.  If  the 
authenticity  of  the  information  shown 
on  the  alien's  identification  document  is 
questioned,  the  County  Supervisor  may 
request  the  Immigration  and 
Naturalization  Service  (INS)  to  verify 
the  information  appearing  on  the  alien's 
identification  card  by  completing  INS 
Form  G-641.  "Application  for 
Verification  of  Information  from 
Immigration  and  Naturalization 
Records."  obtainable  from  the  nearest 
INS  District.  (See  Exhibit  B  of  Subpart  A 
of  Part  1944  of  this  chapter  )  Mail  the 
completed  form  to  INS.  The  payment  of 
a  service  fee  by  FmHA  to  INS  is  waived 
by  inserting  in  the  upper  right  hand 
comer  of  INS  Form  G-641.  the  following: 

INTERAGENCY  LAW 
ENFORCEMENT  REQUEST'. 

12]  Possess  the  legal  capacity  lo  incur 
!he  obligations  of  the  loan. 

(3)  Except  for  youth  loans,  have 
sufficient  applicable  educational  and/or 
on  the  job  training  or  faming 
expenence  in  managing  and  operating  a 
farm  or  ranch  (within  1  of  the  past  5 
years)  which  indicates  the  managerial 
dbihty  necessary  to  assure  reasonable 
prospects  of  success  in  the  proposed 
plan  of  operation. 

(41  Have  the  character  (emphasizing 
credit  history,  past  record  of  debt 
repayment  and  reliabililyi  and  industry 
lo  carry  out  the  proposed  operation.  Pa.ot 
record  of  debt  repayment  will  not  be 
cause  for  a  determination  thai  the 


applicant/borrower  is  not  eligible  if  en 
honest  attempt  has  been  made  to  meet 
the  payment(s). 

(5)  Honestly  try  lo  cany  out  the 
conditions  and  terms  of  the  loan. 

(6)  Be  unable  to  obtain  sufficient 
credit  elsewhere  lo  finance  actual  needs 
al  reasonable  rates  and  terms,  taking 
mto  consideration  prevailing  private 
and  cooperative  rales  and  terms  in  the 
community  in  or  near  which  the 
applicant  resides  for  loans  for  similar 
purposes  and  penods  of  lime. 

(7)  Except  for  youth  loans,  be  the 
owner-operator  or  tenant-operator  of 
not  larger  than  a  family  farm  after  the 
loan  is  closed.  In  the  case  of  a  limited 
resource  applicant  see  S  1941. 4  of  this 
subpart. 

(b)  A  cooperative^  corporation, 
partnership,  or  joint  operation  must: 

(1)  Be  unable  to  obtain  sufficient 
credit  elsewhere  to  finance  actual  needs 
at  reasonable  rates  and  terms,  talcing 
into  account  prevailing  private  and 
cooperative  rales  and  terms  in  or  near 
the  community  for  loans  for  similar 
purposes  and  periods  of  time.  This 
applies  to  the  entity  and  all  of  its 
members,  stockholders,  partners,  or 
joint  operators,  as  Individuals. 

(2)  Be  conlrolled  by  farmers  or 
ranchers  engaged  primanty  and  directly 
in  farming  or  ranching  in  the  United 
States,  after  the  loan  is  made. 

(3)  Be  Ihe  uwner-operator  or  lenanl- 
operator  of  not  larger  than  a  family  farm 
after  the  loan  is  closed. 

(4)  Consist  of  members,  stockholders. 
partners  or  ioint  operators  who  are 
individuals  and  not  cooperative(B}. 
corporation(s).  partnership(5).  or  ioini 
opernfionfsl. 

(5)  If  the  memt>er8.  stockholders, 
partners,  or  joint  operators  holding  a 
majority  interest  are  related  by  blood  or 
marriage,  they  must  meet  the  following 
requirements: 

(i)  They  must  be  citizens  of  the  United 
States  (see  \  1941.4  of  this  subpart  for 
the  definition  of  "United  Slates ']  or 
aliens  lawfully  admitted  to  the  United 
States  for  permanent  residence  under 
the  ImmigraUnn  and  Nationality  Act. 
Aliens  must  provide  Forma  1-151  or  1- 
551,  "Alien  Registration  Receipt  Card." 
Indefinite  parolees  are  not  eligible.  If  the 
authenticity  of  the  information  shown 
on  the  alien's  idenUflcation  document  is 
questioned,  the  County  Supervisor  may 
request  the  Immigration  and 
Naturalization  Service  (INS)  to  verify 
the  information  appearing  on  the  alien's 
identification  card  by  completing  INS 
Form  G-641.  "Application  for 
Verification  of  Informabon  from 
Immigration  and  Naturalization 
Records."  obtainable  From  the  nearest 
INS  District  (See  Exhibit  B  of  Subpart  A 


of  Part  1944  of  this  chapter )  Mail  the 
completed  form  to  INS.  The  pa>7nent  of 
a  service  fee  by  FmHA  to  INS  is  waivrd 
by  inserting  in  the  upper  right  hand 
comer  of  the  INS  Form  G-641.  ihe 
following:  "I.NTERAGENCY  LAW 
ENFORCEMENT  REQUEST". 

(ii)  They  musl  have  sufficient 
apphcable  educational  and/or  on  the 
job  training  or  farming  experience  in 
managing  and  operating  a  farm  or  ranch 
(within  1  of  the  past  5  years)  which 
indicates  the  managerial  ability 
necessary  lo  assure  reasonable 
prospects  of  success  in  the  proposed 
plan  of  operation. 

(iit)  They  and  the  entity  itself  musl 
have  the  character  (emphasizing  credit 
history,  past  record  of  debt  repayment 
and  reliability)  and  industry  lo  carry  out 
the  proposed  operation.  Past  record  of 
debt  repayment  will  not  be  cause  for  a 
determination  that  the  applicant/ 
borrower  is  not  eligible  if  en  honest 
attempt  has  been  made  to  meet  the 
paymenl(s). 

(iv)  They  and  the  entity  itself  will 
honestly  try  lo  carry  out  Ihe  conditions 
and  terms  of  the  loan. 

(v)  At  least  one  member,  stockholdei. 
partner,  or  joint  operator  musl  operate 
the  family  farm. 

(vi)  The  entity  musl  operate  the  farm 
and  be  authorized  lo  do  so  in  the 
State(s)  in  which  the  farm  is  located. 

(6)  If  the  members,  stockholders. 
partners,  or  joint  operators  holding  a 
majority  interest  are  not  related  by 
blood  or  marriage: 

(i)  The  requirements  of  paragraphs 
(b)(5)  (i)  through  |iv)  and  (vi)  of  this 
section  musl  be  met. 

(ti)  They  and  the  entity  iliielf  must 
operate  the  family  farm. 

(7)  If  applying  as  a  limited  resource 
applicant,  as  defined  in  \  1941.4  of  this 
subpart: 

(i)  The  requirements  of  paragraphs 
(b)(5}  (i)  through  (iv)  and  (vi)  of  this 
section  must  be  met  by  the  entity  and  aU 
its  members,  stockholders,  partners,  or 
joint  operators. 

(ii)  The  entity  and  all  the  members. 
stockholders,  partners,  or  joint  operators 
must  own  or  operate  a  small  or  family 
farm  and  at  least  one  member, 
stockholder,  partner,  or  joint  operator 
musl  operate  the  farm. 

(8)  If  each  member's,  partner's, 
stockholder's,  or  joint  operator's 
ownership  interest  does  not  exceed  the 
family  farm  definition  limits,  their 
collective  interests  can  exceed  the 
family  farm  definition  limits  only  If: 

(i)  all  of  the  members  of  the  entity  are 
related  by  blood  or  marriage, 

(ii)  all  of  Ihe  members  are  or  will  be 
operators  of  the  entity,  and 
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(iii)  the  majority  interest  holders  of 
the  entity  meet  (he  requirements  of 
paragraphs  (b)(5]  (i)  through  (iv)  and  [vi] 
of  this  section. 

S  1M1.13    Rural  youth. 

If  otherwise  eligible,  a  rural  youth 
who  applies  for  an  OL  loan  musl  be 
recommended  by  a  project  advisor  such 
86  a  4-H  club  advisor,  vocational 
teacher,  home  economics  teacher, 
county  extension  agent,  or  other 
organizational  sponsor  or  advisor.  In 
addition,  a  youth  who  has  not  reached 
the  age  of  majority  under  Slate  law  must 
obtain  a  whiten  recommendation  from  a 
parent  or  guardian.  All 
recommendations  will  be  Bled  with  the 
application  in  the  borrowet's  case  file. 

S  1941.14    Annual  production  loans  to 
dellnqiMnt  borrowert. 

Delinquent  borrowers  who  otherwise 
meet  the  eligibility  requirements  in 
S  1941.12  of  this  subpart,  whose 
accounts  have  not  been  accelerated  by 
FmHA,  and  who  cannot  be  assisted 
after  considering  all  servicing  options  in 
Subpart  S  of  Part  1951  of  this  chapter, 
including  distressed  Farmer  Programs 
loans  for  softwood  timber  production  in 
applicable  areas,  may  qualify  for  annual 
production  loans  under  this  section  or 
subordination  under  Subpart  A  of  Part 
1962  and  Subpart  A  of  Part  1965  of  this 
chapter,  when  the  conditions  in 
paragraph  (a)  of  this  section  are  met. 

(a)  Such  delinquent  borrowers  musl 
apply  for  assistance  and  must  meet  all 
of  the  following  conditions  before  their 
loan  is  approved: 

(1)  The  borrower  has  acted  in  good 
faith  by  demonstrating  sincerity  and 
honesty  in  meeting  all  agreements  and 
promises  made  with  and  lo  the  FmHA. 

(2)  The  borrower  has  been  unable  lo 
pay  accounts  as  scheduled  due  to: 

(il  Reduction  in  essential  income  from 
a  non-farm  job.  e.g.,  unemployment  or 
under  employment  of  the  borrower- 
operator  or  spouse,  caused  by 
circumstances  beyond  the  borrower's 
control;  or 

(ii)  Reduction  in  income  caused  by 
illness,  injury  or  death  of  an  individual 
borrower  or.  in  the  case  of  an  entity 
borrower,  the  stockholder,  member,  joint 
operator  or  partner  who  operates  the 
farm;  or 

(iii)  Reduction  in  income  caused  by 
natural  disasterts).  an  outbreak  of 
uncontrollable  disease,  and/or 
uncontrollable  insect  damage,  which 
caused  severe  loss  of  agricultural 
production  that  reduced  the  repayment 
abihty  of  the  borrower  to  the  degree  that 
scheduled  pa^'ments  could  not  be  met. 

(3)  The  borrower  has  applied  the 
improvements  and  key  management 


practices  spelled  out  in  Item  D  of  Form 
FmHA  431-2.  "Farm  and  Home  Plan."  or 
in  any  other  acceptable  farm  plan  of 
operation. 

(4)  The  borrower  has  properly 
maintained  chattel  and  real  estate 
security,  and  properly  accounted  for  the 
sale  of  security,  including  crops, 
livestock  and  livestock  production. 

(5)  A  farm  plan  of  operation  projecting 
realistic  production,  commodity  pnces, 
family  li\nng  expenses,  and  operating 
expenses,  is  developed,  the  proposed 
cash  flow  projection  shows  thai  all 
operating  expenses,  reasonable  family 
living  expenses,  and  principal  and 
accruing  interest  on  all  production  loans 
and  supplied  credit  for  the  production 
and  marketing  cycle  can  be  repaid  from 
the  planned  income.  Borrowers  will  not 
be  required  to  show  that  they  can  pay 
any  principal  or  interest  on  other  debts 
outstanding. 

(6)  Non-diBturbance  agreements  will 
be  obtained,  for  Ihe  term  of  the  FmHA 
annual  production  loan  being  made, 
from  all  creditors  to  whom  the  applicanl 
is  indebted  when  repayment  of  the 
indebledness  is  behind  schedule  and 
will  remain  so  at  the  lime  the  FmHA 
loan  is  approved. 

(b)  Loan  funds  will  be  used  to  pay 
annual  operating  and  family  living 
expenses  only,  as  further  explained  in 
S  1941.33(b)  o'f  this  subpart. 

(c)  If  the  borrower  is  eligible  for 
assistance  under  this  section,  follow  the 
procedures  in  S  1941.33(b)  of  this 
subpart. 

(d)  If  the  borrower  is  not  eligible  for 
assistance  under  this  section,  the 
County  Supervisor  will  so  inform  the 
borrower  in  accordance  with 

S  1941.33(c)  of  this  subpart. 

(e)  Form  Fmf-iA  1941-1.  "Criteria  for 
Conlmuing  Assistance  to  Delinquent 
Borrowers,"  is  used  to  document  the 
basis  for  continued  assistance.  The 
County  Supervisor  will  date  and  sign  the 
form  and  place  it  in  position  number 
three  of  the  case  file.  At  loan  closing,  or 
at  the  time  of  approval  of  a 
subordination,  the  County  Supervisor 
will  advise  borrowers,  by  FmHA  Form 
Letter  1941-A-l.  "Advice  lo  Borrower  of 
Financial  Condition,"  of  their  serious 
ftnancial  condition;  the  importance  of 
carrying  out  the  plan,  as  developed,  for 
the  production  and  marketing  cycle 
being  fmanced:  and  that  FmHA  is 
continuing  to  provide  assistance  for 
their  operations  only  on  a  year-to-year 
basis.  Borrowers  will  be  further  advised 
that  their  fanning  operations  will  be 
evaluated  at  the  end  of  the  production 
season  and  a  decision  will  be  made,  at 
that  time,  whether  FmHA  will  consider 
assistance  for  another  year  to  continue 
their  operations.  The  County  Supervisor 


will  answer  any  question(s)  a  borrower 
has  concerning  the  letter  and  explain  its 
purpose  FmHA  Form  Letter  1941-A-l 
will  be  signed  and  dated  by  the  County 
Supervisor  and  the  borrower(fi)  at  loan 
closing  or  at  the  time  of  approval  of  a 
subordination.  A  copy  will  be  given  lo 
the  borrower,  and  the  original  will  be 
retained  in  the  case  file  to  acknowledge 
the  borrower's  receipt  of  the  letter. 

S1M1-1S    (Rmervedl 

9  1941.16    Loan  purposes. 

Except  for  entity  borrowers,  10 
percent  or  $5,000,  whichever  is  less,  of 
any  OL  loan  will  be  placed  in  a  non- 
8uper\'ised  bank  account  of  the 
borrower's  choosing  at  loan  closing. 
These  funds  will  be  used  at  the 
borrower's  discretion  for  family  living 
needs  or  other  purposes  agreed  upon  m 
the  farm  plan(s)  of  operation.  Loans  may 
be  made  for  farm,  forestry',  recreation, 
and  nonfarm  enterpnses  or  modest  rural 
youth  projects  for  the  following 
purposes,  when  such  purposes  are 
essential  to  the  operation: 

(a)  Purchase  of  farm  machiner>'  and 
equipment,  hveslock.  poultry,  fur 
bearing  and  other  farm  animals,  fish. 
poultr>'.  bees,  tools,  and  inventories,  or 
to  purchase  an  induidualB  undivided 
interest  in  such  items. 

(b)  Payment  of  annual  operating 
expenses. 

(c)  Payment  of  family  living  expenses. 

(d)  Refinancing  debts  incurred  for  any 
Buthonzed  operating  loan  purpose  other 
than  FmHA  debis. 

(e)  Purchase  of  membership  and  stock 
in  a  farm  purchasing,  marketing,  or 
service-type  cooperative  association, 
including  a  grazing  association. 

(fl  Purchase  and  repair  of  essential 
home  equipment. 

(g)  Purchase  of  a  milk  base  or  milk 
quota  with  or  without  cows. 

(h)  Not  more  than  $15,000  in  a  fiscal 
year  for  real  estate  improvements  or 
repairs.  The  following  determinations 
must  be  made  before  an  OL  loan  is 
made  for  real  estate  improvements: 

|1)  OL  loans  will  not  be  needed  year 
after  year  for  this  purpose. 

(2)  The  applicant  owns  the  farm  or 
has  tenure  arrangements,  including  a 
compensation  agreement,  sufficient  to 
obtain  a  reasonable  return  on  the 
investment. 

(i)  Payments  to  a  creditor  In  any  one 
year,  OL  funds  used  to  make  these 
pa>Tnents  cannot  exceed  20  percent  of 
the  appraised  market  value  of  the 
essential  farm  and  nonfarm  equipment 
and  livestock  under  a  prior  Hen  lo  that 
creditor,  or  20  percent  of  the  amount 
owed  lo  such  creditor,  whichever  is  less. 
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(jj  Purchase  of  a  franchise,  contract, 
or  privilege  when  necessary  lo  the 
operation  of  the  planned  enterpnse 

(k)  Partial  payment  for  the  purchase 
dnd  construction  of  crop  sinrage  and 
dr>mg  facilities  when  the  Commodity 
Credit  Corpuration.  through  the 
AgncuJtural  Slabiltzalion  and 
Conservation  Service  (ASCSl.  is 
providing  a  part  of  the  credit  under  the 
Commodity  Credit  Corporation  Farm 
Storage  and  Drj'ing  Equipment  Loan 
Program. 

[1)  Payment  of  costs  for  training 
fdrmer  program  borrowerB,  partiailarly 
'umited  resource  borrowers,  in 
rerordkeeping  for  farmmg  and  ranching 
I'peratinns.  The  loan  approval  official 
rr-.ust  determme  that  the  training  will 
meet  the  objectives  of  the  loan  program, 
d'^sist  the  borrower  in  his/her 
recordkeeping  and  management 
responstbthties.  and  thaf  costs  are 
r-^dson^hle. 

[mj  To  plant  softwood  timber  on 
marginal  land  which  was  previously 
used  to  produce  an  agricuultural 
commodity  or  a$  pasture. 

§  1941.17    loan  UmitatJont. 

An  OL  loan  wiii  not  be  approved: 

la)  if  the  total  outatandmg  insured  OL 
pr.ncipaJ  balance,  including  the  new 
loan,  owed  by  the  applicant  wiU  exceed 
S200.000  at  loan  closing, 

(b|  If  the  total  outstandmg  youth  loan 
principal  balance  will  exceed  S5,000  at 
loan  closing. 

(c)  For  the  purchase  of  real  estate, 
making  principal  payments  on  real 
esta'e.  or  refinancing  of  any  debts 
tncirred  for  the  purchase  of  real  estate, 

td]  For  any  purpose  that  will 
contribute  to  excessive  erosion  of  highly 
erodible  land  or  to  convert  wetlands  to 
produce  an  agricultural  commodity  as 
fur'.her  e-xplamed  in  Exhibit  M  of 
Subpart  G  of  Part  1940  of  this  chapter 
Refer  to  Subpart  LL  of  Part  2000  of  this 
chapter.  "Memorandum  of 
Understanding  Between  FmiiA  and  the 
L:  S.  Fish  and  Wildlife  Service,"  for 
d5s;sfance  in  implementation 

S  1941.18    RatM  and  terms. 

[a]  Rates  Upon  request  of  the 
applicant,  the  interest  rate  charged  by 
FmHA  will  be  the  lower  of  the  interest 
Td'es  in  effect  at  the  time  of  loan 
approval  or  loan  closing.  If  an  applicant 
does  not  indicate  a  choice,  the  loan  will 
be  closed  at  the  interest  rate  in  effect  at 
the  time  of  loan  approval.  Interest  rates 
'jre  specified  in  Exhibit  B  of  Fm>iA 
In.siraction  440.1  (available  in  any 
FmliA  office)  for  the  type  of  assistance 
invulved,  A  lower  rate  may  be 
established  for  a  limited  resource 
appUraat  subject  to  the  following: 


(I)  An  applicant  will  receive  the  lower 
rate  provided: 

(i)  The  applicant  meets  (he  conditions 
of  the  definition  for  a  limited  resource 
applicant  set  forth  in  $  19414  of  this 
subpart- 

(iij  The  Farm  and  Home  Plan  and/or 
Nonagricullural  Enterpnse  Analysis. 
when  appropriate,  indicates  that 
installments  at  the  higher  rate,  along 
v\'ith  other  debts,  cannot  be  paid  during 
the  period  of  the  plan. 

(2]  A  borrower  with  Limited  Resource 
interest  rates  will  be  reviewed  each  year 
at  the  time  the  analysis  is  conducted 
(see  }  1924-60  of  Subpart  B  of  Part  1924 
of  this  chapter)  and  at  any  time  a 
servicing  action  such  as  consolidation, 
rescheduhng  or  deferral  is  taken  to 
determine  what  interest  rate  should  be 
charged.  TTie  rate  may  be  uicreased  in 
increments  of  whole  numbers  until  it 
reaches  the  current  regular  interest  rate 
for  the  loan  at  the  time  of  the  rale 
increase.  (See  $  1951  25  of  Subpart  A  of 
Part  1951  of  this  chapter.) 

(bj  Terms.  (1)  The  final  maturity  date 
for  each  loan  cannot  exceed  7  years 
from  the  date  of  the  promissory  note 

(2]  Loan  funds  used  to  pay  annual 
operating  expenses  or  bills  incurred  for 
sach  purposes  for  the  crop  year  being 
financed  will  normally  be  scheduled  for 
payment  withm  12  months  from  the  date 
the  loan  is  closed  or  when  the  income 
from  the  operation  is  expected 
Individual  circumstances  may  warrant 
repayment  schedules  which  are  longer 
than  12  months.  Such  factors  as 
establishing  a  new  enterprise. 
developing  a  farm,  purchasing  feed 
while  feed  crops  are  beuig  established. 
marketing  plans,  or  dunng  recovery 
from  a  disaster  or  economic  reverses, 
can  be  considered  as  reasons  for  a 
longer  repayment  period  on  loans  for 
annual  operating  purposes  When  longer 
than  normal  repayment  terms  are  used 
for  annual  operating  purposes,  crops 
and/or  livestock  produced  for  sale  will 
not  be  considered  sufficient  secunty. 
The  County  Supervisor  may  use  Form 
FmHA  440-9,  '  Supplementary  Payment 
Agreement,    for  borrowers  who  receive 
substantial  income  from  which  payment 
IS  to  be  made  before  their  installment 
due  date. 

(3)  Advances  for  purposes  other  than 
annual  operating  expenses  will  be 
rescheduled  for  payment  over  the 
minimum  penod  necessary  considering 
the  applicant's  abdity  to  pay  and  the 
useful  bfe  of  the  security,  but  not  in 
excess  of  7  years. 

(4)  When  conditions  warrant, 
installment  scheduled  in  accordance 
with  paragraph  (bl(2J  of  this  section  may 
include  eijuai.  unequal  or  balloon 
installments.  In  each  case  warranting 


balloon  instatlmenls.  there  must  be 
adequate  collateral  for  the  loan  at  the 
time  the  balloon  payment  is  due 
Circumstances  which  warrant  balloon 
installments  are  factors  such  as 
estabti.4hing  a  new  enterprise, 
developing  a  farm,  purchasing  feed 
while  crops  are  being  established  or 
during  recovery  from  a  disaster,  or 
economic  reverses.  In  no  case  will 
annual  crops  be  used  as  the  sole 
collateral  securing  a  balloon  installment. 
A  loan  with  a  balloon  installment  must 
be  adequately  secured  by  hard  security. 
which  may  include  foundation  stock. 
farm  equipment  and/or  real  estate.  The 
amount  of  the  balloon  installment 
should  not  exceed  that  which  the 
borrower  could  reasonably  expect  lo 
pay  during  a  maximum  additional  7-year 
period 

9  1941.19     Security. 

Secunty  must  be  adequate  to  assure 
repayment  of  the  loan.  The  loan  must  be 
secured  by  a  first  lien  on  all  property  or 
products  acquired,  produced,  or 
refinanced  with  loan  funds  and  by  any 
additional  ftccurity  needed.  Such 
additional  security  may  consist  of  the 
best  lien  obtainable  on  chattels,  real 
estate  or  other  property  In  unusual 
cases,  the  loan  approval  official  may 
require  a  cosigner  as  defined  in 
9  1910  3|d|  of  Subpart  A  of  Part  1910  of 
this  chapter  or  a  pledge  of  security  from 
someone  other  than  the  borrower(sl. 
Generally,  a  pledge  of  security  is 
preferable  to  a  cosigner  Loans  may  be 
subordinated  to  another  lender  in 
accordance  with  5  1962  30  of  Subpart  A 
of  Part  1962  of  this  chapter  when  (he 
subordination  will  help  the  borrower  to 
accomplifth  the  objectives  of  the  loan. 

(a)  Exceptions.  (1)  A  lien  will  not  be 
taken  on  property  that  cannot  be  made 
subject  to  a  valid  hen. 

(2)  A  lien  will  not  be  taken  on 
subsistence  livestock,  household  goods, 
and  small  tools  and  small  equipment. 
such  as  hand  tools,  power  lawn  mowers, 
and  other  items  of  like  type  nut  needed 
for  security  purposes. 

(3)  When  title  to  a  livestock  or  crop 
enterprise  is  held  by  a  contractor  under 
a  written  contract  or  the  enterprise  is  to 
be  managed  by  the  applicant  under  a 
share  lease  or  share  agreement,  an 
assignment  of  all  or  part  of  the 
applicant's  share  of  the  income  will  be 
taken.  A  form  approved  by  OGC  will  be 
used  to  obtain  the  assignment. 

(4)  A  ben  will  not  be  taken  on  timber 
or  the  marginal  land  for  a  loan  for 
planting  softwood  timber  trees  on 
marginal  land  in  contunction  with  a 
softwood  timber  (ST)  loan. 
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(b)  Real  estate.  The  loan  approval 
official  may  require  a  lien  on  all  or  part 
of  the  applicant's  real  estate  as  security. 
When  the  amount  of  the  loan  exceeds 
the  equity  in  chattel  security  by  more 
than  SlO.OOO.  the  best  lien  obtainable 
will  be  tal.en  on  real  estate  having 
sufficient  collateral  equity  to  fully 
secure  the  loan(s)  being  made.  Different 
lien  positions  on  real  estate  are 
considered  separate  and  identifiable 
collateral.  Real  estate  security  may  be 
taken  for  a  portion  of  a  loan  when  a 
separate  advance  and  promissory  note 
evndences  such  portion.  Form  FmllA 
427-1  (State).  "Real  Estate  Mortgage  for 

."  will  be  used  to  obtain  such  a 

lien,  unless  a  State  supplement  requires 
a  different  form. 

(c)  Assignment  on  income  in  Uniform 
Commercial  Code  (UCC)  States.  The 
County  Supervisor  will  determine 
whether  or  not  such  an  assignment  will 
be  taken.  In  UCC  States,  an  assignment 
of  livestock  or  crop  income  constitutes  a 
security  agreement  on  income.  The 
share  lease,  share  agreement,  or 
contract  will  be  described  specifically 
as  "Contract  Rights"  or  "Contract  Rights 
in  Livestock  or  Crops."  (or  as 
"Accounts"  or  "Accounts  in  Livestock  or 
Crops,"  if  required  by  a  State 
supplement),  and  so  forth,  in  paragraph 
l(bl  of  the  financing  statement. 

(d)  insurance.  See  %  1941. a8  of 
Subpart  B  of  this  part  for  insurance 
requirements. 

(e)  Special  security  requirements. 
When  OL  loans  are  made  to  eligible 
entities  that  consist  of  members, 
stockholders,  partners  or  joint  operators 
who  are  presently  indebted  for  an  OL 
loan(s)  as  individual[s).  or  when  OL 
loans  are  made  to  eligible  individuals 
who  are  members,  stockholders, 
partners,  or  joint  operators  of  an  entity 
which  is  presently  indebted  for  an  OL 
loanfs).  security  must  consist  of: 

(11  Chattel  and/or  real  estate  security 
that  is  separate  and  identifiable  from 
the  security  pledged  lo  FmHA  for  any 
other  farmer  programs  insured  or 
guaranteed  loan(s]. 

(2)  Different  lien  positions  on  real 
estate  are  considered  separate  and 
identifiable  collateral. 

(3)  The  outstanding  amount  of  loans 
made  may  not  exceed  the  value  of  the 
collateral  used. 

(fl  Income  from  products  and  program 
payments.  Assignments,  consents  and 
security  Interests  relating  to  income 
from  products  and  program  payments 
will  be  used  when  necessary  to  protect 
FmHA's  interest  as  follows: 

(1)  Form  FmHA  441-8.  "Assignment  of 
Proceeds  from  the  Sale  of  Agricultural 
Products."  for  products  or  mcome  in 
which  FmHA  does  not  have  a  security 


interest  under  UCC.  Other  forms 
approved  by  OGC  may  be  used  when 
this  form  is  not  adequate. 

(2)  Form  FmHA  441-8.  "Consent  lo 
Payment  of  Proceeds  from  Sale  of  Farm 
Products."  for  products  or  income. 
except  dairy  products  in  which  FmHA 
has  a  security  interest  under  UCC. 

(3)  Form  FmHA  441-25.  ".Assignment 
of  Proceeds  from  the  Sale  of  Dairy 
Products  and  Release  of  Security 
Interest."  for  dairy  products  in  which 
FmHA  has  a  security  interest  under 
UCC. 

(4)  Forms  provided  by  ASCS  will  be 
used  for  assignment  of  incentive  and 
other  agricultural  program  payments. 

(5)  A  security  interest  on  income  from 
products  and  ASCS  incentive  and  other 
agricultural  program  payments. 

(g)  Fi.xtures  A  security  interest  may 
be  taken  in  fixtures.  An  item  is  generally 
considered  a  fixture  if  it  is  attached  to  a 
building  or  other  structure  or  to  land  in 
such  a  way  that  it  cannot  be  removed 
without  defacing  or  dismantlmg  the 
structure,  or  substantially  damaging  the 
item  itself  When  determined  necessary 
by  OGC,  a  State  supplement  will  be 
issued  to  further  explain  the  taking  of  a 
security  interest  in  fixtures. 

(1)  A  secunty  interest  taken  In  goods 
before  they  become  fixtures  has  priority 
over  real  estate  interest  holders. 

(2)  A  security  interest  taken  in  goods 
after  they  become  fixtures  is  valid 
against  ail  persons  subsequently 
acquiring  an  interest  in  the  real  estate. 
However,  it  is  not  valid  against  persona 
who  had  an  interest  in  the  real  estate 
when  the  goods  became  fixtures,  unless 
they  execute  Form  FmHA  440-26. 
"Consent  and  Subordination 
Agreement"  or  Form  FmHA  440-65. 
"Severance  Agreement." 

(h)  MiJkbase  and  grazing  permits.  The 
advice  of  OGC  will  be  obtained  as  to 
how  to  perfect  a  security  interest  when 
these  items  are  financed  or  taken  as 
security. 

(i)  Stock  in  cooperative  associations. 
Loans  only  for  the  acquisition  of 
memberships  or  the  purchase  of  slock  in 
cooperative  associations  may  be  made 
on  the  basis  of  the  borrower's 
promissory  note  without  taking  security 
except  as  follows: 

(1]  An  assignment,  pledge,  or  other 
security  interest  in  stock  or  other 
evidence  of  membership  will  be 
obtained,  provided  the  security  interest 
has  value  to  FmHA,  A  security  interest 
also  may  be  taken  in  dividends  to  be 
paid  on  stock,  memberships,  or 
patronage,  or  in  undivided  profits  and 
other  retainages.  The  security  interest 
will  be  in  the  form  of  an  assignment. 
pledge,  or  other  instrument  and  will  be 
taken  on  forms  and  in  the  manner 


approved  by  the  OGC.  Stock  certificates 
and  similar  collateral  will  be  kept  in  the 
County  Office.  A  notation  wrill  be  made 
on  Form  FmHA  1905-1,  "Management 

System  Card — Individual."  showing  that 
such  security  has  been  retained. 

(2)  In  individual  cases,  loan  approval 
officials  may  require  a  lien  on  crops  or 
chattels  as  security  for  a  loan  made  for 
the  acquisition  of  a  membership  or  stock 
if  they  determine  that  such  action  is 
necessary  to  protect  the  FmH.A  interest. 

H  1941.20-1941.22    (RcMrved] 

$1941.23    G«ner«l  provMofW. 

(a)  Compliance  requirements.  The 
following  will  apply  as  appropriate: 

(1)  Environmental  assessments  and 
statements  Subpart  G  of  Part  1940  of 
this  chapter  should  be  referred  to  for 
these  requirements.  Tlie  State 
Elnvironmentai  Coordinator  should  be 
consulted  for  assistance  in  preparing 
any  required  statements. 

(2)  Equal  opportunity  and 
nondiscrimination  requirements.  In 
accordance  wnth  Title  V  of  Pub.  Law  93- 
495.  the  Equal  Credit  Opportunity  Act, 
FniHA  wiU  not  discriminate  against  any 
applicant  on  the  basis  of  race,  color, 
religion,  sex.  national  origin,  marital 
status,  age  or  physical/mental  handic<ip 
provided  the  applicant  can  execute  a 
legal  contract,  with  respect  to  any 
aspect  of  a  credit  transaction. 

(3)  National  Historic  Preservation  Act 
of  1966,  If  a  loan  will  affect  any  distncL 
site,  building,  structure,  or  object  thai 
has  been  Included  in  the  National 
Register  of  Historic  Places  as 
maintained  by  the  Department  of 
Interior  in  accordance  with  the  National 
Histonc  Preservation  Act  of  1966.  or  if 
the  undertaking  may  affect  properties 
having  scientific,  prehistorical. 
historical,  or  archaeological 
significance,  the  provisions  of  Subpart  F 
of  Part  1901  of  this  chapter  will  apply. 

(b)  Other  considerations.  (1)  FmHA 
employees  will  not  guarantee  repayment 
of  advances  from  other  credit  sources. 
either  personally  or  on  behalf  of 
applicants,  borrowers,  or  FmHA. 

(2)  An  applicant  will  be  advised  that 
compliance  with  all  applicable  special 
laws  and  regulations  is  required. 

(3)  An  applicant  receiving  a  loan  for  a 
nonfarm  enterprise  will  be  advised  of 
the  possibilities  of  incurring  liability  and 
encouraged  to  obtain  public  liability  and 
property  damage  insurance. 

(4)  An  applicant  must  have  acceptable 
tenure  arrangements.  Unless  the  loan 
approval  official  determines  otherwise, 
each  applicant  will  obtain  a  satisfactory 
written  lease.  A  copy  of  the  lease  will  be 
filed  in  the  County  Office  case  file. 
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§  1941.25    Appraiula. 

fa)  Real  estate  apprdisaJs  will  bfc 
completed  by  an  FmHA  employee  or  a 
contractor  aulhorized  to  make  farm 
appraisals.  Chattel  and  real  estate 
appraisals  will  be  made  on  Form  FmMA 
440-21,  "Appraisal  of  Chattel  Property," 
FmHA  422-1.  "Appraisal  Report  (FARM 
TRACT)."  and  FmH^  1922-11. 
"Appraisai  for  Mineral  Rights." 
respectively,  to  determine  market  value 
and  borrower  equity  in  the  following 
instances: 

fl)  A  chattel  appraisal  is  required 
when  an  iniual  loan  is  made  and 
chattels  are  required  for  stjcuriiy.  and 
when  refinancing  chattel  debt 

[2]  A  real  estate  appraisal  is  required 
when  real  estate  is  needed  as  additional 
security  or  for  retinancing. 

(bj  Appraiser  qualifications.  The 
contractor,  when  he/she  is  not  the 
appraiser,  is  responsible  for 
stibstantiating  the  appraiser's 
qualifications.  The  contractor  will 
obtain  FmH.\"8  concurrence  that  the 
appraiser  has  the  necessary 
qualifKations  and  experience  before  the 
contractor  will  utilize  the  appraiser  in 
any  appraisal  work.  The  contractor/ 
appraiser  completing  the  report  must 
meet  at  least  one  of  the  following 
qualifications: 

[\]  Certification  by  a  National  or  State 
appraisal  society. 

(2)  If  the  contractor  is  not  a  certified 
appraiser  and  a  certified  appraiser  Is  not 
available,  the  contractor  may  qualify  or 
miy  use  other  qualified  appraisers,  if 
the  contractor  can  establish  that  he/she 
or  that  the  appraiser  meet  the  criteria 
for  a  certification  in  a  National  or  Stale 
appraisal  society. 

i  ^)  The  appraiser  has  recent,  relevant, 
documented  appraisal  experience  or 
training,  or  other  factors  clearly 
establish  the  appraiser's  qualificalions. 

§§  1941.2$-1»41^8    IReserved] 

$1041.29    Relatk>n«hip  between  FmHA 
loanm.  Insured  and  guaranteed. 

I'aj  An  eligible  emergency  lean  (EM) 
applicant's  total  credit  needs  will  be 
satisfied  under  the  EM  loan  authorities, 
to  the  extent  possible,  before  OL  loan 
assistance  is  considered 

(b)  A  guaranteed  OL  loan  may  be 
rri^de  to  an  insured  borrower  provided: 

(Ij  The  outstanding  insurt^d  and 
:^Udr3nteed  OL  pnncipal  balance  owed 
'ri>  ihe  In.in  applicant  may  not  exceed 
S4(XJ.0ii0  at  loan  dosing, 

\l)  For  entity  applicants  who  qualify 
as  per  5  1941.l2(b)i4)  of  this  subpart  and 
have  outstanding  OL  loans  as 
individuals,  the  total  insured  and/or 
yjaranteed  OL  principal  balance. 


includinit  the  new  loctn  request  by  the 
entity  applicant,  can  never  exceed  the 
difference  between  what  the  total 
combination  the  indivndual  members  are 
entitled  to  and  the  total  combination  of 
the  outstanding  pnncipal  balance  the 
individual  memt>er8  owe  at  loan  closing. 
Example:  Three  brothers  each  have 
individual  OL  loans  totaling  $750,000. 
The  maximum  anjount  ihe  hrothers.  as 
individual,  are  entitled  to  is  $1,200,000, 
The  maximum  loan  available  to  Ihe 
entity  is  9350.000.  which  is  the  difference 
between  the  Sl.200.000  and  the  $750,000. 

(3)  The  insured  OL  loan  secunty  muat 
be  separate  and  identifiable  from  the 
guaranteed  OL  security, 

(c}  An  insured  OL  loan  will  be  made 
to  refmance  a  guaranteed  OL  loan  when 
the  follnwing  conditions  are  met: 

(11  The  circurastanceB  resulting  in  the 
need  to  refinance  were  beyond  the 
borrower's  control 

(21  Refinancing  is  in  the  best  interest 
of  the  Government  and  the  borrower. 

{^]  The  guaranteed  OL  loan  must  be 
completely  paid  off  at  the  time  the 
insured  OL  loan  is  clofr(>d. 

(d)  \ew  applicants  and  borrowers 
indebted  to  FmllA  and/ or  an  FmHA 
KU'iran'ppd  if'nder(s)  for  an  BE  loan  may 
titf  considered  for  an  OL  loan(s) 
provided  their  total  outstanding 
principal  indebtedness  to  FmHA  and/or 
the  FmHA  guaranteed  iender(5)  for  the 
EE  loan  and  any  FO.  SW,  RL.  and/or  OL 
loans  will  not  exceed  3650,000. 

§  1941.30    CommJttee  certtficatton. 

The  County  Committee  will  certify  an 
applicant's  eligibility  on  Form  FmHA 
440-2,  "County  Committee  Certification 
or  Recommendation.  ■  before  each  loan 
is  approved.  In  some  instances  the 
committee  may  want  to  interview  the 
applicant  or  see  the  farm  before  making 
any  recommendations. 

§1941.31    IReservedl 

%  1941.32     Loan  docket  processing. 

See  Exhibit  A  of  this  subpart  for  the 
loan  docket  processing  guide. 

%  1941.33    1.CHm  approval  or  disapproval. 

(a)  Loar\  approval  authority-  Initial 
and  subsequent  loans  may  be  approved 
fis  authorized  by  Subpart  A  of  Part  1901 
of  this  chapter,  provided  the  total 
insured  operating  loan  principal  balance 
at  loan  closing  does  not  exceed  $200,000. 

[b)  Loan  approval  action.  (1)  TTie  loan 
approval  official  must  approve  or 
disappro\e  applications  within  the 
deadlines  set  out  in  §  1910.4  of  Sutiparl 
A  of  Part  1910  of  this  chapter.  The  loan 
approval  official  is  responsible  for 
reviewing  the  docket  to  determine 
whether  the  proposed  loan  complies 
with  estabhshed  policies  and  all 


pertinent  regulations.  When  reviewing 
the  docket  and  before  approving  the 
loan,  the  loan  approval  official  will 
determine  that; 

(i)  The  Coonty  Committee  has 
certified  the  applicant  eligible. 

(ii)  The  Committee  certification  has 
been  property  completed  and  signed  by 
at  least  two  members  of  the  Committee, 

(iii)  Funds  are  requested  for 
authorized  purposes. 

[ivj  The  proposed  loan  is  based  on  a 
feasible  plan.  Planning  forms  other  than 
Form  FmHA  431-2  may  be  used  when 
they  provide  the  necessary  information. 

(v)  The  security  is  adequate. 

(vi)  Necessary  supervision  is  planned, 
and 

(vti)  All  other  pertinent  requirements 
have  been  met  or  will  be  met 

(2)  When  approving  the  loan,  the 
approval  official  will: 

(i)  Indicate  on  all  copies  of  Form 
FraHA  1940-1.  "Request  for  Obligation 
of  Funds,"  any  conditions  required  by 
FmHA  regulations  that  must  be  met  for 
loan  closing; 

(ii)  Specify  any  special  security 
requirements; 

(iii)  Indicate  special  conditions  or 
agreements  needed  with  prior 
lieoholders  when  appropriate: 

(iv)  Indicate  that  approval  is  subject 
to  satisfactory  title  evidence  when 
required,  if  such  evidence  has  not  beim 
obtained;  and 

(v)  Send  a  signed  copy  of  Form  FmHA 
1940-1  to  the  borrower  on  the  dale  of 
loan  approval. 

(c)  Loan  disapproval.  The  loan 
approval  official  must  approve  or 
disapprove  applications  within  CO  days 
after  receiving  a  complete  application, 
as  set  out  in  §  1910.4  of  Subpart  A  of 
Part  1910  of  this  chapter.  The  following 
actions  will  be  taken  when  a  loan  is 
disapproved: 

(1)  The  reasons  fur  disapproval  will 
be  indicated  on  Form  FmHA  1940-1  by 
the  loan  approval  official.  The  reasons 
may  be  in  a  letter  or  the  running  record 
if  this  form  has  not  been  completed. 
Suggestions  of  how  to  remedy  the 
disapprovals  should  be  included 

(2)  The  County  Super\isor  will  notify 
the  applicant  in  writing  of  the  action 
taken  and  include  any  suggestions  that 
could  result  in  favorable  action.  The 
applicitnl  will  be  advised  of  the 
opportunity  to  appeal  (see  Subpart  B  of 
Pari  1900  of  this  chapter). 

(3)  Items  furnished  by  the  applicant 
during  docket  processing  will  be 
returned, 

(4)  The  County  Supervisor  will  notify 
any  other  interested  parties  of  the 
disapproval. 
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$1941.34    IReservedl 

$  1941.35    Actions  after  loan  approval. 

(a)  Requesting  check.  If  the  County 
Supervisor  is  reasonably  certain  that  the 
loan  can  be  closed  within  20  working 
days  from  the  date  of  the  check,  loan 
funds  may  be  requested  at  the  lime  of 
loan  approval  through  the  State  Office 
terminal  system.  If  funds  are  not 
requested  when  the  loan  is  approved. 
advances  in  the  amount  needed  will  be 
requested  through  the  County  Office 
computer  terminal  system.  Each 
advance  will  be  limited  to  an  amount 
which  can  be  used  promptly,  usually 
within  60  days  from  the  date  of  the 
check.  Loan  funds  must  be  provided  to 
the  applicant(s)  within  15  days  after 
loan  approval,  unless  the  applicant[3) 
agrees  to  a  longer  period.  If  no  funds  are 
available  within  15  days  of  loan 
approval,  funds  will  be  provided  to  the 
applicant  as  soon  as  possible  and  within 
15  days  after  funds  become  available. 
unless  the  applicanl(s)  agrees  to  a 
longer  period.  If  a  longer  period  is 
agreed  upon  by  the  applicant(s).  the 
same  will  be  documented  in  the  case  file 
by  the  County  Supervisor. 

(b)  Cancellation  of  loan  check  and/or 
obligation.  If,  for  any  reason,  a  loan 
check  or  obligation  will  be  cancelled, 
the  County  Supervisor  vvill  notify  the 
State  Office  and  the  Finance  Office  of 
loan  cancellation  by  using  Form  FmHA 
1940-10,  "Cancellation  of  U.S.  Treasury 
Check  and/or  ObligaUon."  If  a  check 
received  in  the  County  Office  is  to  be 
cancelled,  the  check  will  be  returned 
through  the  Concentration  Banking 
System  (CBSl  as  prescribed  in  FmHA 
Instruction  1951-B  (available  in  any 
FmHA  office),  or  if  an  office  is  not  using 
CBS.  the  check  will  be  processed  with 
Form  Fmli\  1940-10  (See  FmHA 
Instruction  102.1,  a  copy  of  which  may 
be  obtained  in  any  FmHA  office.) 

(c)  Cancellation  of  advances.  When 
an  advance  is  to  be  cancelled  the 
County  Supervisor  must  take  the 
following  actions: 

(1)  Complete  and  distribute  Form 
FmHA  1940-10. 

(2)  When  necessary,  prepare  and 
excute  a  subsitute  promissory  note 
reflecting  the  revised  total  of  the  loan 
and  the  revised  repayment  schedule. 
When  it  is  not  necessary  to  obtain  a 
substitute  promissory  note,  the  County 
Super\'i8or  will  show  on  Form  FmHA 
440-57  the  revised  amount  of  the  loan 
and  the  revised  repayment  schedule. 

(d)  Increase  or  decrease  in  loan 
amount.  If  it  becomes  necessary  to 
increase  or  decrease  the  amount  of  the 
loan  prior  to  closing,  the  County 
Supervisor  will  request  that  all 
distributed  docket  forms  be  returned  to 


the  County  Office  for  reprocessing 
unless  the  change  is  minor  and 
replacement  forms  can  be  promptly 

completed  and  submitted. 

§§1941.36-1941.37    JResefved] 

§  1941.38     Loan  closing. 

Operating  loans  will  be  closed  in 
accordance  with  Subpart  B  of  Part  1941 
of  this  chapter. 

§§  1941.39-1941.41    IReservedl 

§  1941.42    Loan  servicing. 

Loans  will  be  ser\'iced  m  accordance 
with  Subpart  A  of  Part  1962  of  this 
chapter  and/or  Subpart  S  of  Part  1951  of 
this  chapter, 

§§1941.43-1941.49    IReservedl 

§  1941.50    State  supplements. 

State  supplements  will  be  issued  as 
necessary  to  implement  this  subpart. 

Exhibits  to  Subpart  A 


Exhibit  B — [Reserved! 

Exhibit  C— Controlled  Substance 

[Note. — Exhibit  C  referenced  in  this  subpart 
J8  available  In  any  FmHA  office.) 

Subpart  B — Closing  Loans  Secured  by 
Ctiatteis 

I'll-  Section  1^1.54  IS  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

S  1941.54    Promissory  not& 

(b)  Signatures. — (1)  Individuals.  Only 
the  applicant  is  required  to  sign  the 
promissory  note.  AJiy  other  signatures 
needed  to  assure  the  required  security 
will  be  obtained  as  provided  in  Stale 
supplements.  A  cosigner  will  be  required 
only  when  it  has  been  determined  that 
the  applicant  cannot  possibly  meet  the 
repayment  requit^ments  for  the  loan 
request  Persons  who  are  minors  (except 
a  youth  obtaining  a  youth  loan),  mental 
incompetents,  or  noncitizens  will  not 
execute  a  promissory  note.  Except  when 
a  person  has  pledged  only  property  as 
security  for  a  loan,  the  purpose  and 
effect  of  signing  a  promissory  note  or 
other  evidence  of  indebtedness  for  a 
loan  made  or  insured  by  FmHA  is  to 
incur  individual  personal  liability 
regardless  of  any  State  law  to  the 
contrary.  A  youth  executing  a 
promissory  note  shall  incur  full  personal 
liability  for  the  indebtedness  evidenced 
by  such  note. 

(2)  Cooperatives  or  corporations.  The 
appropriate  officer  wrill  execute  the  note 
on  behalf  of  the  cooperative  or 
corporation.  Any  other  signatures 


needed  to  assure  the  required  security 
will  be  obtained  as  provided  in  State 
supplements. 

(3)  Partnerships  or  Joint  operations. 
The  note  will  be  executed  by  the  partner 
or  joint  operator  authorized  to  sign  for 
the  entity,  and  all  partners  in  the 
partnership  or  joint  operators  in  the 
joint  operation,  as  cosigners. 

20.  Section  1941.5"  is  amended  by 
revising  paragraph  (a)(l]  to  read  as 

follows: 

§  1941.57    Security  Instruments. 

(a)  •    *   • 

(1)  Appropriate  cooperative  or 
corporation  officials,  on  behalf  of  a 

cooperative  or  corporation.  Any  other 
signatures  needed  to  assure  the  required 
security  will  be  obtained  as  provided  m 
State  supplements.  A  cosigner  will  be 
required  only  when  it  has  been 
determined  that  the  appbcant  cannot 
possible  meet  the  security  requirements 
for  the  loan  request. 

21.  Section  1941.88  is  amended  by 
redesignating  paragraphs  (a)  through  (d) 
as  (b)  through  (e).  adding  new  paragraph 
(a)  and  revising  newly  designated 
paragraph  (b)  and  its  title,  and 
paragraph  (c)  to  read  as  follows: 

§  1941.88    Insurance. 


(a)  Crops.  Crop  insurance  is  a  good 
management  tool.  Loan  approval 
officials  will,  thereforp.  during  the  loan 
making  process,  encourage  all 
borrowers  who  grow  crops  to  obtain  and 
maintain  Federal  Crop  Insurance 
Corporation  (FCIC)  crop  insurance  or 
multi-peril  crop  insurance,  if  it  is 
available. 

(1)  When  OLloan  funds  are  to  be  used 
as  the  primary  source  of  financing  for 
the  ensuing  year's  crop  producUon 
expenses,  and  such  crop(s)  will  serve  as 
security  for  the  loan,  and  crop  insurance 
is  purchased  by  the  borrower.  FmHA 
requires  and  "Assignment  of  Indemnity' 
on  the  borrower's  crop  insurance 
po!icy(ies). 

(2)  When  FmHA  is  not  the  primary 
lender  for  annual  crop  production 
expenses,  but  has  or  will  have  a  security 
interest  in  the  crop(s).  and  the  appHcani 
has  purchased  or  will  purchase  crop 
insurance,  an  "Assignment  of 
Indemnity"  is  taken  by  FmHA.  if  the 
primary  lender  chooses  not  to  do  so- 

(3J  When  the  payment  of  crop 
insurance  premiums  is  not  roquired  until 
after  harvest,  the  premiums  may  be  paid 
by  releasing  insured  crop(sl  sale 
proceeds,  but  not  withstanding  the  limits 
in  §§  1962.17  and  1962.291b)  of  Subpart 
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A  of  Part  1^62  of  this  chapfer.  If  the 
borrower's  crop  losses  are  sufficient  to 
warrant  an  indemnity  payment,  the 
premium  due  will  be  deducted  by  the 
insurance  campr  from  such  payment. 

(b)  Chaitfls  Borrowers  will  be 
encouraged  to  carry  insurance  on 
chattel  property  that  sen-'es  as  security 
for  a  loan  and  on  other  chattel  and  real 
property,  in  order  to  protect  themselves 
against  losses  resulting  from  accidents, 
theft  and  other  hazards  existing  in  thf? 
area.  It  is  especially  desirable  that 
insurance  be  obtained  by  applicants 
who  receive  large  loans  and  hav*» 
considerable  chattel  property  ir.ctuding 
feed,  supphes  and  other  inventory 
centrally  stored  over  an  extended  period 
of  time. 

(c)  Real  estate-  If  essential  insurable 
buildings  are  located  on  the  property,  or 
improvements  are  to  be  made  to  existmg 
buildings,  the  applicant,  when  required, 
will  provide  adequate  property 
insurance  coverage  at  the  time  of  the 
loan  closing  or  as  of  the  date  materials 
are  delivered  to  the  property,  whichever 
is  appropriate.  Real  property  insurance 
will  not  be  required  when  a  real  estate 
appraisal  report  shows  that  both  the 
present  market  value  of  the  land  (after 
deducting  the  value  of  buildings)  and  the 
owner's  equity  in  the  land  exceed  the 
amount  of  the  debt,  including  the  debt 
for  the  loan  being  made.  However,  the 
applicant  will  be  encouraged  to  carry 
insurance.  If  insurance  claims  for  loss  or 
damage  to  buildings  to  be  replaced  or 
repaired  with  loan  funds  are  outstanding 
at  the  time  the  loan  is  approved,  the 
applicant  will  be  required  to  agree  tn 
writing  that  when  settlement  of  these  is 
made,  the  proceeds  will  be  used  to 
replace  or  repair  buildings,  applied  to 
debts  secured  by  prior  liens,  or  applied 
to  the  OL  loan  being  made. 

22,  Section  1941,94  is  revised  to  read 
as  follows: 

S  1941.94    Supervised  bank  accounts. 

If  a  supervised  bank  account  is 
required,  loan  funds  will  be  deposited 
following  loan  closing.  Supen,-ised  bank 
accounts  will  be  established  m 
accordance  with  Subpart  A  of  Part  1902 
of  this  chapter. 

23,  Section  1941,96  is  amended  by 
revismg  paragraph  (b)  to  read  as 
follows. 

}  1941.96    Changes  m  use  of  toan  funds. 

(bj  Recordir.g  changes  When  changes 
are  made  m  the  use  of  loan  funds,  'he 
installments  on  Form  FmHA  1940-17. 
"Promissory  Note,"'  will  not  be  revised 
nor  will  a  corrected  Form  FmHA  1941-7. 
"OL — Other  Credit  Analysis."  be 


prepared.  When  funds  loaned  for  the 
purchase  of  capital  goods  are  to  be  used 
for  aruiual  recurring  production 
expenses,  the  funds  will  be  repaid  in 
accordance  with  the  terms  for  such  uses 
in  Subpart  A  of  this  part.  Appropriate 
changes  with  respect  to  the  repayments 
will  be  made  in  Table  K  of  Form  FmHA 
431-2.  "Farm  and  Home  Plan."  also  on 
Form  FmHA  1962-1,  "Agreement  for  the 
Use  of  Proceeds/Release  of  Chattel 
Security,"  and  initialed  by  the  borrower. 
Appropriate  notations  will  be  made  in 
the  "Supervisory  and  Sen.'icing  Actions" 
section  of  the  Management  System 
Card. 

PART  1943— FARM  OWNERSHIP.  SOIL 
AND  WATER  RECREATION 

24.  The  authority  citation  for  Part  1943 
is  revised  to  read  as  follows  and  the 
authority  citations  for  the  follovkring 
sections  are  removed: 

Autborily:  7  U.S.C.  1989:  6  U.S.C.  301;  7  CFR 

2.23  and  2.70. 

25  Section  1943,1  through  1943.50  are 
revised  and  Exhibit  B  is  added  to  read 
as  follows 

Subpart  A— Insured  Farm  Ownership 
Loan  Policies,  Procedures  and 
Authorizations 

§  1943.1    Introduction. 

This  subpart  contains  regulations  for 
makmg  initial  and  subsequent  insured 
Farm  Ownership  (FO)  loans.  FO  loans 
may  be  made  to  eligible  farmers  and 
ranchers,  farm  cooperatives,  private 
domestic  corporations,  partnerships, 
and  joint  operations  that  will  manage 
and  operate  not  larger  than  family 
farms.  It  is  the  policy  of  Farmers  Home 
Administration  (FmHA)  to  make  loans 
to  any  qualified  applicant  without 
rejjard  to  race,  color,  religion,  sex. 
national  origin,  marital  status,  age  or 
physical/mental  handicap  pruvided  the 
applicant  can  exacute  a  legal  contract. 
See  Ejthibit  A  nf  this  subpart  for  making 
FP  loans  to  entrymen  on  unpatented 
public  lands. 

%  l943Jt    Objectives. 

The  basic  objective  of  the  FO  loan 

program  is  to  provide  credit  and 
management  assistance  to  eligible 
farmers  and  ranchers  to  become 
owners-operators  of  family-sized  farms 
or  to  continue  such  operations  when 
credit  is  not  available  elsewhere.  FmHA 
assistance  enables  family-farm 
operators  fn  use  their  land,  labor  and 
other  resources,  and  to  improve  their 
living  and  financial  conditions  so  that 
they  can  obtain  credit  elsewhere. 


§  1943.3    Management  assistance. 

Supervision  will  be  provided 
borrowers  to  the  extent  necessary  to 
achieve  the  objeclives  of  the  loan  and  to 
protect  the  interests  of  the  Government 
In  accordance  with  Subpart  B  of  Part 
1924  of  this  chapter  Such  assistance 
consists  of  furm,  home  and  nonfarm 
planning,  recordkeeping;  analyzing  the 
farm  and  any  nonfarm  business;  and 
giving  management  advice 

S  1943.4    Oeflnittons. 

As  used  in  this  subpart  the  following 
definitions  apply: 

Approval  officio!.  A  field  official  who 
has  been  delegated  loan  and  grant 
approval  authorities  within  applicable 
loan  programs,  subject  to  the  dollar 
limitations  contained  in  tables  available 
in  any  FmHA  office. 

Borrower.  When  a  loan  is  made  to  an 
individual,  the  individual  is  the 
borrower.  When  a  loan  is  made  to  an 
entity,  the  cooperative,  corporation, 
partnership  or  joint  operation  is  the 
borrower. 

Coopprotive  An  entity  which  has 
farming  as  its  purpose  and  whose 
members  have  agreed  to  share  the 
profits  of  the  farming  enterpnse  The 
entity  must  be  recognized  as  a  farm 
cooperative  by  the  laws  of  State(8)  in 
which  the  entity  will  operate  a  farm. 

Corporation.  For  the  purposes  of  this 
regulation,  a  private  domestic 
corporation  created  and  organized 
under  the  laws  of  the  State(8}  in  which 
the  entity  will  operate  a  farm. 

Family  farm.  A  farm  which: 

(a)  Will  produce  agncultural 
commodities  for  sale  in  sufficient 
quantities  so  that  it  is  recognized  in  the 
community  as  a  farm  rather  than  a  rural 
residence. 

(b)  Wil)  provide  enough  agricultural 
income  by  itself,  including  rented  land, 
or  together  with  any  other  dependable 
income,  to  enable  the  borrower  to: 

(1)  Pay  necessary  family  and 
operating  expenses; 

(2)  Maintain  essential  chattel  and  real 
property;  and 

(31  Pay  debts. 

(c)  Is  managed  by: 

[1]  The  borrower,  when  a  loan  is 
made  to  an  individual. 

(2)  The  members,  stockholders, 
partners,  or  joint  operators  responsible 
for  operating  the  farm  when  a  loan  is 
made  to  a  cooperative,  corporation, 
partnership,  or  joint  operation. 

(d)  Has  a  substantial  amount  of  the 
labor  requirements  for  the  farm  and 
nonfarm  enterprise  provided  by: 

(1)  The  borrower  and  any  family 
member  for  a  loan  made  to  an 
individual. 
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(2)  The  members,  stockholders, 
partners,  or  joint  operators  responsible 
for  operating  the  farm,  along  with  the 
families  of  these  individuals,  for  a  loan 
made  to  a  cooperative,  corporation, 
partnership,  or  joint  operation. 

(e)  May  require  a  reasonable  amount 
of  full-time  hired  labor  and  seasonal 
liibor  during  peakload  periods. 

Farm.  A  tract  or  tracts  of  land, 
improvements  and  other  appurtenances 
considered  to  be  farm  property  which  is 
utted  or  will  be  used  in  the  production  of 
crops  or  livestock,  including  the 
production  of  fish  under  controlled 
conditions,  for  sale  in  sufficient 
quantities  so  that  the  property  is 
recognized  as  a  farm  rather  than  a  rural 
residence.  The  term  "farm"  also 
includes  any  such  land  and 
improvements  and  facilities  used  in  a 
nonfarm  enterprise.  It  may  also  include 
a  residence  which,  although  physically 
separate  from  llie  farm  acreage,  is 
ordinarily  treated  as  a  part  of  the  farm 
in  the  local  community. 

Feasible  plan.  A  feasible  plan  is  a 
plan  based  upon  the  applicant/ 
borrower's  records  that  show  the 
ftirming  operation's  actual  production 
and  expoenses.  These  records  will  be 
used  along  with  realistic  anticipated 
prices,  including  farm  program 
payments  when  available,  to  determine 
that  the  income  from  the  farming 
operation,  along  with  any  other  reliable 
off  farm  income,  will  provide  the  income 
necessary  for  an  applicant/borrower  to 
at  least  be  able  to: 

(a)  Pay  all  operating  expenses  and  all 
taxes  which  are  due  during  the 
projected  farm  budget  period. 

[bl  Meet  necessary  payments  of  all 
debts,  except  as  provided  in  §  1941.14  of 
Subpart  A  of  Part  1941  of  this  chapter, 
for  annual  production  loans  or 
subordinations  made  to  delinquent 
borrowers. 

(c)  Provide  living  expenses  for  the 
family  members  of  an  individual 
borrower  or  a  wage  for  the  farm 
operator  in  the  case  of  a  cooperative, 
corporation,  partnership  or  joint 
operation  borrower  which  is  in 
accordance  with  the  essential  family 
needs.  Family  members  include  the 
individual  borrower  or  farm  operator  in 
the  case  of  an  entity,  and  the  immediate 
members  of  the  family  which  resides  in 
the  same  household. 

Fish  farming.  The  production  of  fish. 
mollusks  or  crustaceans  (or  other 
invertebrates]  under  controlled 
conditions  in  ponds,  lakes,  streams,  or 
similar  holding  areas.  This  involves 
feeding,  tending.  har\-esting  and  other 
activities  as  are  necessary  to  properly 
raise  and  market  the  products. 


Joint  operation.  Individuals  that  have 
agreed  to  operate  a  farm  or  farms 
together  as  a  business  unit.  The  real  and 
personal  property  is  owned  separately 
or  jointly  by  the  individuals.  A  husband 
and  wife  who  want  to  apply  for  a  loan 
together  will  be  considered  a  joint 
operation. 

Umited  resource  applicant.  An 
applicant  who  is  a  farmer  or  rancher 
and  is  an  owner  or  operator  of  a  small 
or  family  farm  (a  small  farm  is  a 
marginal  family  farm),  including  a  new 
owner  or  operator,  with  a  low  income 
who  demonstrates  a  need  to  maximize 
farm  or  ranch  income.  A  limited 
resource  applicant  must  meet  the 
eltgibibty  requirements  for  a  farm 
ownership  or  operating  loan,  but  due  lo 
low  income,  cannot  pay  the  regular 
interest  rate  on  such  loans.  Due  to  the 
complex  nature  of  the  problems  facing 
this  applicant,  special  help  will  be 
needed  and  more  5uper\'isory  assistance 
will  be  required  to  a&sure  reasonable 
prospects  for  success.  The  applicant 
may  face  such  problems  as 
underdeveloped  managerial  ability, 
limited  education,  low-producing  farm 
due  to  lack  of  development  or  improved 
production  practices  and  other  related 
factors.  The  applicant  will  not  have  nor 
expect  to  obtain,  without  the  special 
help  and  low-interest  loan,  the  income 
needed  to  have  a  reasonable  standard  of 
living  when  compared  to  other  residents 
of  the  community. 

Majority  interest.  Any  individual  or  a 
combination  of  individuals  owning  more 
than  a  50  percent  interest  in  a 
cooperative,  corporation,  joint  operation 
or  partnership. 

Market  value.  The  amount  which  a 
willing  buyer  would  pay  a  willing  but 
not  forced  seller  in  a  completely 
voluntary  sale. 

Mortgage.  Any  form  of  security 
interest  or  lien  upon  any  rights  or 
interest  in  real  property  of  any  kind.  In 
Louisiana  and  Puerto  Rico  the  term 
"mortgage"  also  refers  to  any  security 
interest  in  chattel  property, 

Nonfarm  enterprise.  Any  nonfarm 
business  enterprise,  including 
recreation,  which  is  closely  associated 
with  the  farm  operations  and  located  on 
or  adjacent  to  the  farm  and  provides 
income  to  supplement  farm  income.  The 
business  must  provide  goods  or  services 
for  which  there  is  a  need  and  a 
reasonably  reliable  market.  This  may 
include,  but  is  not  limited  to,  such 
enterprises  as  raising  earthworms. 
exotic  birds,  tropical  fish,  dogs  and 
horses  for  nonfarm  purposes,  welding 
shops,  roadside  stands,  boarding  horses 
and  riding  stables. 

Partnership.  An  entity  consisting  of 
individuals  who  have  agreed  to  operate 


a  farm.  The  entity  must  be  recognized  as 
a  partnership  by  the  laws  of  the  Statefs] 
in  which  the  entity  will  operate  a  farm 
and  the  entity  must  be  authorized  to 
own  both  real  and  personal  property 
and  to  incur  debts  in  its  own  name. 

Related  by  blood  or  marriage.  As 
used  in  this  subpart,  individuals  who  are 
connected  to  one  another  as  husband, 
wife,  parent,  child,  brother  or  sister. 

Security.  Property  of  any  kind  subject 
to  a  real  or  personal  property  lien  Any 
reference  to  collateral  or  security 
property  shall  be  considered  a  reference 
to  the  term  security. 

Socially  disadvantaged  applicant.  An 
applicant/borrower  who,  because  of 
their  identity  as  a  member  of  a  group, 
has  been  subjected  to  racial  or  ethnic 
prejudice  or  cultural  bias  without  regard 
to  their  individual  qualities. 

State  or  United  States.  The  United 
States  itself,  each  of  the  several  States, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States. 
Guam,  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

Undivided  right.  An  undivided  right  of 
title,  or  a  title  to  an  undivided  portion  of 
an  estate,  that  is  owned  by  one  of  two 
or  more  tenants  in  common  or  joint 
tenants  before  division. 

§  1943.5    IReserved] 

§1943.6    Credtt  etsewtiere. 

The  applicant  shall  certify  in  writing 
on  the  appropriate  forms,  and  the 
County  Supervisor  shall  verify  and 
document,  that  adequate  credit 
etsew'here  is  not  available,  with  or 
without  a  guarantee  or  a  subordinatiofL 
to  finance  the  applicant  s  actual  needs 
al  reasonable  rates  and  terms,  taking 
into  consideration  prevailing  private 
and  cooperative  rates  and  terms  In  (he 
community  in  or  near  where  the 
applicant  resides  for  loans  for  similar 
purposes  and  periods  of  time. 

(a)  If  the  County  Supervisor  receives 
letters  or  other  written  evidence  from  a 
lender[s)  indicating  that  the  applicant  is 
unable  to  obtain  satisfactory  credit, 
these  will  be  included  in  the  loan 
docket. 

(b|  If  the  applicant  cannot  qualify  for 
the  needed  credit  from  the  lenders 
contacted,  but  one  or  more  of  them  has 
indicated  they  would  provide  credit  with 
an  FmHA  guarantee  or  the  County 
Supervisor  determines  that  the  applicant 
can  obtain  a  guaranteed  loan,  the 
applicant  will  be  adnsed  to  fUe  an 
application  with  that  lenderfsj  so  thai  a 
guaranteed  FO  loan  request  can  be 
processed  by  the  lender  for 
consideration  by  FmHA. 
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(c)  Property  and  interests  in  property 
uwned  and  income  received  by  an 
individual  applicant;  a  cooperative  and 
I's  members,  as  individuals;  a 
(  orporation  and  its  stockholders,  as 
.ndividuals.  a  partnership  and  its 
partners,  as  individuals;  and  a  joint 
operation  and  its  joint  operators,  as 
individuals;  will  be  considered  and  used 
by  an  applicant  in  obtaining  credit  from 
ijther  Bources. 

[dj  .Applicants  and  borrowers  will  be 
••ncouraged  to  supplement  farm 
owT.ership  loans  with  credit  from  other 
credit  sources  to  the  extent 
economically  feasible  and  in  accordance 
with  sound  financial  management 
practices. 

§  1943.7    For  ttw  Stat*  of  Httwall— FO  toans 
on  teaMhoM  lnt»ra«t  on  r*al  proparty. 

The  term  owner-operator  as  used  in 
th,s  subpart  shall  include  in  the  State  of 
Hawan  the  lessee-operator  of  real 
property  in  any  case  in  which  the 
County  Supervisor  determines  that  such 
real  property  cannot  be  acquired  in  fee 
simple  by  the  lessee-operator.  The 
leasehold  must  provide  adequate 
security  for  the  loan.  A  leasehold  is  the 
right  to  use  property  for  a  specific  penod 
of  time  under  conditions  provided  in  a 
lease  agreement.  The  determination  of 
value  will  be  made  by  an  appraisal  of 
the  present  market  value  of  the 
leasehold  by  an  FmHA  employee 
designated  to  appraise  farm  real  estate 
The  terras  and  conditions  of  the  lease 
must  be  such  as  to  allow  the  lessfe- 
operator  to  have  a  reasonable 
probability  of  accomphshing  the 
objectives  and  repayment  of  the  loan. 
The  FmtlA  Hawaii  Slate  Office  wd! 
issue  an  amendment  to  its  Slate 
supplement  for  this  subpart  providing 
the  necessary  requirements  {including 
forms)  for  obtaining  the  required 
security.  The  amendment  to  the  State 
supplement  and  forms,  and  any 
revisions  to  them,  but  have  prior 
National  Office  approval  before  being 
issued. 

5§  1943.ft-l943.9    [Reserved) 

51943.10    Preference. 

fa]  In  addition  to  the  preference 
established  in  Subpart  A  of  Part  1910  of 
this  chapter,  an  application  for  a  loan 
for  land  purchase  from  an  applicant  who 
11]  has  a  dependent  family,  or  (2)  is  an 
owner  of  livestock  and  farm  implements 
necessary  to  successfully  carry  on 
farming  operations,  or  (3)  is  able  to 
make  down  payments  will  be  given 
preference  over  one  from  an  applicant 
who  does  not  meet  any  of  these  criteria. 

(b)  The  portion  of  a  State's  farm 
ownership  (FO)  loan  fund  allocation 


designated  for  applicants  who  are 
members  of  socially  disadvantaged 
groups  will  be  used  exclusively  to  assist 
them  in  achieving  FO  loan  purposes  as 
outlined  in  (  1943.16  of  this  subpart. 
However,  this  requirement  does  not 
prohibit  the  use  of  the  State's  regular 
allocation  of  FO  funds  for  loans  to 
applicants  who  are  members  of  socially 
disadvantaged  groups.  (See  Exhibit  B  of 
th;8  subpart,  'Target  Participation  Rates 
for  Farmers  Home  Administration 
(FmHA)  Farm  Ownership  (FO)  Loans 
and  Acquired  Property  Outreach 
Program  for  Members  of  Socially 
Disadvantaged  Groups") 

S  1943.1 1    Receiving  end  procautng 
applicaUon«. 

Applications  for  FO  loans  will  be 
received  and  processed  as  provided  in 
Subpart  A  of  Part  1910  of  (hia  chapter, 
with  consideration  given  to  the 
requirements  in  Exhibit  M  of  Subpart  C 
of  Part  1940  of  this  chapter  Socially 
disadvantaged  individuals  will  be 
provided  the  technical  assistance 
necessary  when  applying  for  FO 
assistance  to  acquire  inventory 
farmland.  Such  assistdnce  shall  include, 
but  not  be  limited  to.  completion  of 
application  and  farm  and  home 
planning 

§  1943.12    Finn  ownership  loan  eligibility 
requlranwnts. 

In  accordance  with  the  Food  Security 
Act  of  1965  IPub.  L  99-198),  after 
December  23. 1965.  if  an  individual  or 
any  member,  stocliholder.  partner,  or 
joinl  operator  of  an  entity  is  convicted 
under  Federal  or  State  law  of  planting, 
cultivating,  growing,  producing, 
harvesting  or  storing  a  controlled 
substance  (see  21  CFR  Part  1308.  which 
is  Exhibit  C  to  Subpart  A  of  Part  1941  of 
this  chapter  and  is  available  in  any 
FmliA  office,  for  the  definition  of 
"controlled  substance")  prior  to  loan 
approval  in  any  crop  year,  the  individual 
or  entity  shall  be  ineligible  fur  a  loan  for 
the  crop  year  in  which  the  Individual  or 
member,  stockholder,  partner  or  joint 
operator  of  the  entity  was  convicted  and 
the  four  succeeding  crop  years. 
Applicants  will  attest  on  Form  FmHA 
410-1.  "Applicationa  for  FmHA 
Services,"  that  as  individuals  or  that  its 
members,  if  an  entity,  have  not  been 
convicted  of  such  crime  after  December 
23, 1985.  In  addition,  the  following 
requirements  must  be  met: 

(a)  An  individual  must: 

(1)  Be  a  citizen  of  the  United  States 
(see  3  1943.4  of  this  subpart  for  the 
definition  of  "United  Slates")  or  an  alien 
lawfully  admitted  to  the  United  Slates 
for  permanent  residence  under  the 
Immigration  and  Nationality  Act.  Aliens 


must  provide  forms  1-151  or  1-551. 
"Alien  Registration  Receipt  Card." 
Indefinite  parolees  are  not  eligible.  If  the 
authenticity  of  the  information  shown 
on  the  alien's  identification  document  is 
questioned,  the  County  Supervisor  may 
request  the  Immigration  and 
Naturalization  Service  (INS)  to  verify 
the  information  appearing  on  the  alien's 
identification  card  by  completing  INS 
Form  C-641.  "Application  for 
Verification  of  Information  from 
Immgiration  and  Naturalization 
Records"  obtainable  from  the  nearest 
INS  District.  (See  Exhibit  B  of  Subpart  A 
of  Part  1944  of  this  chapter.)  Mai!  the 
completed  form  to  INS  The  payment  of 
a  service  fee  by  FmHA  to  INS  is  waived 
by  inserting  in  the  upper  right  hand 
comer  of  INS  Form  G--641.  the  following: 
"INTERAGENCY  LAW 
ENFORCEMENT  REQUEST." 

(2)  Possess  the  legal  capacity  to  incur 
the  obligations  of  the  loan. 

(3)  Have  Bufficienl  applicable 
educational  and/or  on  the  job  training 
or  farming  experience  in  managing  and 
operating  a  farm  or  ranch  (within  1  of 
the  past  5  years)  which  indicates  the 
managerial  ability  necessary  to  assure 
reasonable  prospects  of  success  in  the 
proposed  plan  of  operation, 

(4)  Have  the  character  (emphasizing 
credit  histor>'.  past  record  of  debt 
repayment,  end  reliability)  and  industry 
to  carry  out  the  proposed  operation.  Past 
record  of  debt  repayment  will  not  be 
cause  for  a  determination  that  the 
applicant/borrower  is  not  eligible  if  an 
honest  attempt  has  been  made  to  make 
the  payment(s). 

(5)  Honestly  try  to  carry  out  the 
conditions  and  terms  of  the  loan. 

(6)  Be  unable  to  obtain  sufficient 
credit  elsewhere  to  finance  actual  needs 
at  reasonable  rate  and  terms,  taking  into 
consideration  prevailing  private  and 
cooperative  rates  and  terms  in  the 
community  in  or  near  which  the 
applicant  resides  for  loans  for  similar 
purposes  and  periods  of  time. 

(7)  Be  the  owner-operator  of  not  larger 
than  a  family  farm  after  the  loan  is 
closed  (in  the  case  of  a  limited  resource 
applicant  see  $  19434  of  this  subpart). 

(b)  A  cooperative,  corporation, 
partnership,  or  joint  operation  must- 

(1)  Be  unable  to  obtain  sufficient 
credit  elsewhere  to  finance  actual  needs 
at  reasonable  rates  and  terms,  taking 
into  account  prevailing  private  and 
cooperative  rates  and  terms  in  or  near 
the  community  for  loans  for  similar 
purposes  and  periods  of  time.  This 
applies  to  the  entity  and  all  of  its 
members,  stockholders,  partners,  or 
joint  operators  as  individuals. 
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(2)  Be  controlled  by  farmers  or 
ranchers  engaged  pn/7ior;/y  and 
directly  in  farming  or  ranching  in  the 
United  States,  after  the  loan  is  made. 

(3)  Be  the  owner-operator  of  not  larger 
than  a  family  farm  after  the  loan  is 
closed  (except  for  limited  resource 
applicants  and  as  provided  for  in 
paragraph  (b)(7)  of  this  section)  and 
consist  of  members,  stockholders, 
partners,  or  joint  operators  who  are 
individuals  and  not  cooperativels). 
curporationsls),  partnership! s)  or  joint 
operationls). 

(4)  If  the  members,  stockholders. 
partners,  or  joint  operators  holding  a 
majority  interest  are  related  by  blood  or 
marriage,  they  must  meet  the  following 
requirements: 

(i)  They  must  be  citizens  of  the  United 
States  (see  \  1943.4  of  this  subpart  for 
the  definition  of  "United  Stales")  or 
aliens  lawfully  admitted  to  the  United 
Slates  for  permanent  residence  under 
the  Immigration  and  Nationality  Act. 
Aliens  must  provide  Forms  1-151  or  I- 
551.  "Alien  Registration  Receipt  Card." 
Indefinite  parolees  are  not  eligible.  If  the 
authenticity  of  the  information  shown 
on  the  alien's  identification  document  is 
questioned,  the  County  Supervisor  may 
request  the  Immigration  and 
N<4tiiralization  Sersice  (INS)  to  verify 
the  information  appearing  on  the  alien  s 
identification  card  by  completing  INS 
Form  C-641  "Application  for 
Verification  of  Information  from 
Immigration  and  Naturalization 
Records."  obtainable  from  the  nearest 
INS  District.  (See  Exhibit  B  of  Subpart  A 
of  Part  1944  of  this  chapter.)  Mail  the 
completed  form  to  INS.  The  payment  of 
a  ser\'ice  fee  by  FmHA  to  INS  is  waived 
by  inserting  in  the  upper  right  hand 
comer  of  INS  Form  G-641.  the  following; 
■INTERAGENCY  LAW^ 
ENFORCEMENT  REQUEST." 

(ii)  They  must  have  sultictent 
applicable  educational  and/or  on  the 
job  training  or  farming  experience  in 
managing  and  operating  a  farm  or  ranch 
(within  1  of  the  past  5  years)  which 
indicates  the  managerial  ability 
necessary  to  assure  reasonable 
prospects  of  success  in  the  proposed 
plan  of  operation. 

(iii)  Have  the  character  (emphasizing 
credit  history,  past  record  of  debt 
repayment  and  reliability!  and  industry 
to  carry  out  the  proposed  operation. 
This  requirement  must  be  met  by  the 
individual  members,  stockholders, 
partners  or  joint  operators.  Past  record 
of  debt  repayment  will  not  be  cause  for 
a  determination  that  the  applicant/ 
borrower  is  not  eligible  if  an  honest 
attempt  has  been  made  to  make  the 
payment(s). 


(iv)  Honestly  tr>'  to  carry  out  the 
conditions  and  terms  of  the  loan.  This 
requirements  must  be  met  by  the 
individual  members,  stockholders. 
partners  or  joint  operators. 

(v)  At  least  one  member,  stockholder, 
partner,  or  joint  operator  must  operate 
the  family  farm. 

(vi)  The  entity  must  own  and  operate 
the  farm  and  be  authorized  to  do  so  In 
the  State(5)  in  which  the  farm  is  located 

(5)  If  the  members,  stockholders, 
partners,  or  joint  operators  holding  a 
majority  interest  are  not  related  by 
blood  or  marriage: 

(I)  The  requirements  of  paragraphs 
(b)(4)(i)  through  (iv)  and  (vi)  of  this 
section  must  be  met 

(ii)  They  and  the  entity  itself  must 
own  o/Tc/ operate  the  family  farm- 

(6)  If  applying  as  a  limited  resource 
applicant.  a«  defined  in  S  1943  4  of  this 
subpart: 

(i)  The  requirements  of  paragraphs 
(b}(4)(i)  through  (iv)  and  (vi)  of  this 
section  must  be  met  by  the  entity  and  all 
its  members,  stockholders,  partners,  or 
joint  operators. 

(li)  The  entity  and  all  the  members, 
stockholders,  partners  or  joint  operators 
must  own  or  operate  a  small  or  family 
farm;  and  at  least  one  member. 
stockholder,  partner,  or  joinl  operator 
must  operate  the  farm. 

(7)  If  each  member's,  partner's. 
stockholder's  or  joint  operator's 
ownership  interest  does  not  exceed  the 
family  farm  definition  limits,  their 
collective  interests  can  exceed  the 
family  farm  definition  limits  only  if:  (i) 
All  of  the  members  of  the  entity  are 
related  by  blood  or  marriage,  (ii)  all  of 
the  members  are  or  will  operators  of  the 
entity,  and  (iii)  the  majority  interest 
holders  of  the  entity  meet  the 
requirements  of  paragraphs  (b|[4)  (i) 
through  (iv)  and  (vi)  of  this  section. 

!;  1943.13     Oulreacti  program  for 
applicants/borrower*  who  are  members  of 
socially  dts»dvantaged  Qroups. 

The  purpose  of  this  section  is  to 
establish  procedures  and 
responsibihties  for  carrying  out  the 
Farmers  Home  Administration  IFmHA) 
Farm  Ownership  (FO)  Direct  Loan  and 
Acquired  Property  Outreach  Program  to 
Applicants/  Borrowers  who  are 
members  of  socially  disadvantaged 
groups. 

(a)  Policy.  The  FmHA  FO  Loan  and 
Acquired  Property  Outreach  Program  is 
a  concerted  effort  to: 

(1)  Make  du-ect  FO  loan  funds  and  the 
acquisition  of  inventory  farmland  more 
available  to  members  of  socially 
disadvantaged  groups. 

(2)  Surface  and  correct  problems  and 
obstacles  that  prevent  the  participation 


of  members  of  socially  disadvantaged 
groups  in  the  FO  loan  and  credit  sale 
programs. 

(3)  Increase  the  number  of  direct  FO 
loans  and  credit  sales  made  to  members 
of  socially  disadvantaged  groups  in 
targeted  and  nontargeled  areas. 

(4)  Target  direct  FO  loan  funds  and 
acquired  properties,  as  outlined  in 
Exhibit  B  of  this  subpart,  to  ensure 
participation  of  members  of  socially 
disadvantaged  groups  in  these 
programs. 

(5)  Provide  pamphlets,  publications 
and  general  information  on  the  direct 
FO  loan  and  credit  sale  programs  to 
members  of  socially  disadvantaged 
groups. 

(6)  Provide  assistance  to  members  of 
socially  disadvantaged  groups  to  assure 
that  the  applicatinn  process  is  expedient 
and  complete.  Assistance  w".ll  be 
provided  to  borrowers  of  socially 
disadvantaged  groups  through  special 
farm  Initiatives  to  assurt  that  sound 
operating  procedures  are  implemented 
to  enhanc-e  the  borrower's  chances  for 
successfully  achieving  the  objectives  of 
the  direct  FO  loan  program. 

^]  Field  actfon  The  State  Director 
shall  designate  the  Farmer  Programs 
Chief  to  coordinate  the  Farmers  Home 
Administration  (FmHA)  Farm 
Ownership  fFO)  I^an  and  Acquired 
Property  Outrea.  h  Program  to  members 
of  socially  disadvantaged  groups.  The 
State's  Civi!  Rights  Coordinator  wiU  act 
as  a  resource  person  for  this  program. 
The  Farmer  Programs  Chief  will; 

(1)  Maintain  close  liaison  with  local. 
State  and  national  organizations  ser\ing 
social  disadvantaged  groups  to 
ascertain  the  reasons  for  the  lack  of 
participation  of  members  of  socially 
disadvantaged  groups  in  FmHA  direct 
FO  loan  and  acquired  farmland 
programs. 

(2)  Work  closely  with  County 
Supervisors.  District  Directors,  and 
National  Office  officials  to  remove 
obstacles  and  solve  problems  relating  lo 
the  making  of  direct  FO  loans  and  credit 
sales  to  mem'uers  of  socially 
disadvantaged  groups- 

(3)  .Attend  meetings  of  local.  Stale, 
and  Federal  Governments  and  private 
organizations  concerned  with  the 
economic  and  social  development  of 
members  of  socially  disadvantaged 
groups. 

(4)  Train  members  of  socially 
disadvantaged  groups,  interested 
individuals  and  groups  involved  with 
socially  disadvantaged  acUvities.  in  the 
packaging  of  applications  and 
distribution  of  materials  for  use  in  the 
direct  FO  loan  and  credit  sale  programs. 
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(5)  Provide  pamphlets  and 
publications  on  the  direct  FO  io«n  and 
credi'  sale  pr')aram. 

16)  Iniiidte  special  media  outreach 
activities  to  inform  members  of  socially 
disadvantdged  groups  of  the  avaiUbiUty 
of  taraeted  and  non-targeted  direct  FO 
Inan  funds  and  acquired  fdrmiand. 

(i)  Information  must  be  provided  to 
comrr.jnity  and  farm  orienled 
organizations,  agriculture  colleges,  other 
USDA  aeencies  and  community  leaders 
who  are  active  in  the  farming  area. 

(nl  Newspaper  articles,  radio 
announcements  and  public  television 
broadcasts  will  be  used  to  publicize  the 
FmHA  Farm  Ownership  fFOl  Direct 
Loan  and  Acquired  Property  Outreach 
Program  to  members  of  socially 
disadvantaged  groups.  State  Directors 
and  required  to  pubhcize  the  progmm  at 
least  twice  annuaily  in  a  newspaper 
most  used  by  members  ofsoc/aiiy 
disadvantaged  groups.  This  effort  will 
be  monitored  by  the  National  Office 
through  Coordinated  Assessment 
Reviews  (CARs)  and  special  planned 
visits  to  selected  States. 

fc)  Reports.  (1)  State  Directors  wtU 
keep  the  Assistant  Adxnmiatralor. 
Farmer  Programs,  advised  of  any 
problems  encountered  in  carrying  out 
the  FmHA  Farm  Ownership  (FO)  Direct 
Loan  and  Acquired  Property  Outreach 
Program  to  Members  of  Socially 
Disadvantaged  Groups  which  prevent 
their  participation  in  this  program. 

(2]  Each  State  Director  will  make  a 
semhonjiual  memorandum  report  to  the 
Assistant  Administrator.  Farmer 
Prcgrams.  on  May  1  and  September  30 
of  each  fiscal  year  on  the  Farm 
OwTiership  (FO)  Direct  Loan  and 
Acquired  Property  Outreach  Program  to 
m-imbers  ofSond'y  Disadvantaged 
Groups.  The  report  will  summarize 
accomplishments  on  the  items  set  forth 
IP.  %  1943.13(b)  of  this  subpart  The 
following  should  also  be  included  in  the 
report; 

(i)The  Slate  and  County  of  each 
direct  FO  loan  and  credit  sale  made  to 
applicant/borrowers  who  are  members 
of  socially  disadvantaged  groups. 

(li)  Number  of  applications  for  direct 
initial  and  subsequent  FO  loans  and 
credit  sales  received  during  the  period. 

I  111)  Number  of  direct  mitial  and 
Subsequent  FO  loans  and  credit  sales 
approved  dunne  the  period, 

(;v;  Number  of  applications  on  hand 
for  direct  initidl  and  subsequent  FO 
loans  and  credit  sales  at  the  end  of  the 
reporung  periods. 

(v)  Number  of  aanouncemt;nis  placed 
in  local  newspapers,  on  radio  and  pubhc 
•ele\  ision 

(vi)  Amount  of  each  initial  and 
subsequent  direct  FO  loans  and  credit 


sales  approved  during  the  reporting 
periods. 

(vu)  Total  dollar  value  of  direct  initial 
and  subsequent  FO  loans  and  credit 
sales  approved  during  the  reporting 
periods. 

$1943.14-1943.15    IReservedl 

§1943.16    Loan  purposes. 

I-oans  that  are  consistent  with  all 
Federal.  State  and  local  environmental 
quality  standards  may  be  made  to: 

(aj  Purchase  or  enlarge  a  farm, 
including  any  land  for  recreation  or 
other  nonfann  enterprise.  This  may 
include: 

(1)  Purchasing  easements  and  nghts- 
of-way  needed  to  operate  the  farm  or 
nonfarm  enterprise. 

(2)  An  applicant's  portion  of  the  cost 
of  land  which  is  being  subdivided. 

(:!)  Making  a  downpaymenl  on  the 
purchase  of  land  under  the  following 
conditions: 

(i)  A  deed  is  obtained  by  the  borrower 
and  the  unpaid  balance  on  the  loan  is 
secured  by  a  note  and  mortgage  or  an 
acceptable  land  purchase  contract  or 
similar  liutnunent. 

(ii)  The  applicant  can  meet  the  loan 
terms  under  nonnal  farm  prtiduction  and 
management  conditions. 

(lii)  The  conditions  and  the 
requirements  of  any  pnor  mortgage  or 
contract  meet  the  FO  secunty 
requirements  for  taking  a  junior  lien. 

(iv)  A  purchase  contract  is  signed 
which  obligates  the  purchaser  to  pay  the 
purchase  price,  gives  the  purchaser  the 
rights  of  present  possession,  control,  and 
beneficial  use  of  the  property,  and 
entitles  the  purchaser  to  a  deed  upon 
paying  all  of  a  specific  part  of  the 
purchase  price. 

(b)  Construct,  buy.  or  improve 
buildings  and  facilities  needed  on  or  in 
close  proximity  to.  the  applicant's  farm, 
including: 

(1)  The  construction  of  an  essential 
farm  dwelling  and  service  buildings  of 
modest  design  and  cost,  including 
facilities  and  structures  for  nonlarm 
enterprise  uses  or  fish  farr.iing  such  as 
docks,  fish  hatcheries,  shooting  blinds, 
refreshment  or  marketing  stands, 
processing  or  assembly  plants  for 
nonfarm  enterprises,  sales  buildings, 
repair  shops.  lodging  facilities,  trailer 
parks,  picnic  areas,  target  ranges,  tennis 
courts,  shuffleboard  courts,  golf  driving 
ranges,  campsites,  and  modest  rental 
housing.  For  dwelling  improvement  or 
construction,  consideration  may  be 
given  to  additional  space  required  for 
facilities  used  for  food  preparation  and 
storage,  vehicle  storage,  or  laundry  and 
office  space,  the  size  and  coat  of  which 


will  not  exceed  that  owned  by  typical 
family  farmers  in  the  area. 

{2)  The  improvement,  alteration. 
repair,  replacement,  relocation,  or 
purchase  and  transfer  of  such  essential 
dwellings  and  service  buildings, 
facilities,  stnictures  and  fixtures  thai 
become  part  of  the  real  estate  or 
customarily  pass  with  the  farm  when  it 
is  sold.  This  includes  pollution  control 
and  energy  saving  devices. 

(3)  Construction  costs  for  methane 
and  gas  facilities  and  essential 
equipment. 

(c|  Provide  land  and  water 
development,  pollution  control  and 
energy  saving  measures,  acquire  water 
supplies  and  rights,  and  promote  the  use 
and  conservation  essential  to  the 
operation  of  the  farm  and  any  nonfarm 
enterprise  facilities.  This  includes 
providing  fencing,  drainage  and 
irrigotion  facilities,  basic  apphcations  of 
lime  and  fertilizer,  and  facilities  for  land 
clearing.  This  also  includes  establishing 
approved  forestry  practices,  fish  punds. 
trails  and  lakes;  improving  orchards; 
and  establishing  and  improving 
permanent  hay  or  pasture.  Sourcas  of 
water,  powerlines,  gas  lines,  and  other 
facilities  necessary  for  the  successful 
operation  of  the  farm  may  be  located 
outside  the  land  owned,  pra\ided  that 
appropriate  rights  or  easemonts  are 
obtained  to  ensure  that  the  rights  will 
pass  with  the  farm  when  it  is  sold.  The 
funds  for  land  and  water  development 
may  include  the  costs  of  machinery  and 
equipment  needed  to  do  the 
development  only  when  the  total  cost  of 
the  development  and  machinery  or 
equipment  would  not  exceed  the  cost  of 
hiring  someone  to  do  the  development 
work.  Also,  loan  funds  may  be  used  to 
pay  that  part  of  the  cost  of  facilities, 
improvements  and  "practices"  which 
will  be  paid  for  in  connection  with 
participation  in  such  programs  as  the 
Agricultural  Conservation  or  Great 
Plains  programs  only  when  such  costs 
cannot  be  covered  by  purchase  orders 
or  assignments  to  material  suppliers  or 
contractors.  If  loan  funds  are  advanced 
and  the  portion  of  the  payment  for 
which  the  Funds  are  advanced  is  likely 
to  exceed  $1,000.  the  applicant  will 
assign  the  payment  to  FmHA. 

{!)  Funds  may  be  used  to  pay  for 
development  costs  on  land  owned  with 
defective  title  (see  %  1943.191b)  of  this 
subpart)  or  on  land  in  which  the 
applicant  owns  an  undivided  interest, 
provided: 

(i)  The  amouni  of  loan  funds  used  on 
such  land  is  limited  to  S25.000. 

(ii)  There  is  adequate  security  for  the 
loan:  and 
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(iji)  The  tract  with  defective  title  or 
undivided  interest  is  not  to  be  included 
in  the  appraisal  report. 

(2}  Funds  may  be  used  to  pay  for 
development  costs  on  land  leased  by  the 
applicant  provided: 

(i)  The  terms  of  the  lease  are  such  that 
there  is  reasonable  assurance  the 
applicant  will  have  use  of  the 
improvement  over  its  useful  life; 

(ii)  A  written  lease  provides  for 
payment  to  the  tenant  or  assignee  of  any 
unexhausted  value  of  the  improvement 
if  the  lease  is  terminated: 

(iii)  There  is  adequate  security  for  the 
loan;  and 

(iv)  rhe  amouni  of  the  loan  funds  used 
for  improvements  on  leased  land  will 
not  exceed  SlO.OOQ. 

(d)  Refinance  debts  subject  to  the 
following: 

(1)  The  applicant's  present  creditors 
will  not  furnish  credit  at  rates  and  terms 
the  applicant  can  meet. 

(2)  The  County  Superx'isor.  by 
contacting  the  appropriate  lender. 
verifies  and  documents  either  in  the 
running  record  or  by  letter  from  the 
lender,  the  need  to  refinance  or 
guarantee  any  secured  debts  and  major 
unsecured  debts.  The  unpaid  balance  on 
the  debts  to  be  refinanced  will  also  be 
verified. 

(3)  FmHA  debts,  including  FmHA 
guaranteed  loans,  will  not  be  refinanced 
unless  such  refinancing  is  necessary  to 
enable  borrowers  to  continue  farming. 
The  State  Director's  consent  is  required 
before  FO  funds  can  be  used  to 
refinance  other  FmHA  debts. 

(e)  Pay  reasonable  expenses 
incidental  to  obtaining,  plarming,  closing 
and  making  the  loan,  such  as  fees  for 
legal,  architectural  and  other  technical 
services,  and  first  year  insurance 
premiums,  which  are  required  to  be  paid 
by  the  borrower  and  which  cannot  be 
paid  from  other  funds.  Loan  funds  also 
may  be  used  to  pay  the  borrower's  share 
of  Social  Security  taxes  for  labor  hired 
by  the  borrower  in  connection  with  land 
and  building  development. 

(f)  Finance  a  nonfarm  enterprise  when 
it  will  provide  another  source  of 
necessary  income  even  though  the 
owned  or  purchased  acreage  for  such 
enterprise  is  not  physically  located  on 
the  farmland.  A  major  portion  of  the 
goss  total  income  must  be  farm  income. 
The  nonfarm  enterprise  income  will  be 
supplemental  income. 

§  1943.17    Loan  HmlUUons. 

(a)  An  FO  loan  will  not  be  approved 
if: 

(1)  The  total  outstanding  insured  FO. 
Soil  and  Water  (SW)  or  Recreation  (RL) 
loan  principal  balance  including  the  new 
loan  owed  by  the  applicant  will  exceed 


the  lesser  of  S200.000  or  the  market 
value  of  the  farm  or  other  security. 

(2)  The  noncontiguous  character  of  a 
farm  containing  two  or  more  tracts  is 
such  that  an  efficient  farming  operation 
and  nonfarm  enterprise  cannot  be 
conducted  due  to  the  distance  between 
tracts  or  due  to  inadequate  rights-of- 
way  or  public  roads  between  tracts. 

(3)  The  limitation  found  in  %  1943.29 
(b)  of  this  subpart  is  exceeded. 

(b)  Loans  my  not  be  made  for  any 
purpose  that  will  contribute  to  excessive 
erosion  of  highly  erodible  land  or  to  the 
conversion  of  wetlands  to  produce  an 
agricultural  commodity,  as  further 
explained  in  Exhibit  M  to  Subpart  G  of 
Part  1940  of  this  chapter  Refer  to 
Subpart  LL  of  Part  2000  of  this  chapter. 
"Memorandum  of  Understanding 
Between  FmHA  and  U.S.  Fish  and 
Wildlife  Serxice."  for  assistance  in 
implementation 

§1943.16    Rates  and  t«rma. 

|a)  Terms  of  loans.  Each  loan  will  be 
scheduled  for  repayment  over  a  period 
not  to  exceed  40  years  from  the  date  of 
the  note  or  such  shorter  period  as  may 
be  necessary  to  assure  the  loan  will  be 
adequately  secured,  taking  into  account 
the  probable  depreciation  of  the 
security.  The  loan  approval  official  will 
also  consider  the  repayment  abilit>'  of 
the  applicant  as  reflected  in  the 
completed  Form  FmfL\  431-2.  "Farm 
and  Home  Plan."  or  other  similar  plan  of 
operation  acceptable  to  FmHA,  when 
setting  the  term.  In  any  case,  there  must 
be  an  interest  payment  scheduled  at 
least  annually  in  accordance  with  the 
FNfl  for  Form  FmHA  1940-17. 
"Promissory  Note."  Loans  may  have 
reduced  annual  installments  scheduled, 
of  at  least  partial  interest,  for  the  first 
five  years. 

(b)  Inteivst  rate.  Upon  request  of  the 
applicant,  the  interest  rate  charged  by 
FmHA  will  be  the  lower  of  the  interest 
rales  in  effect  at  the  time  of  loan 
approval  or  loan  closing-  If  the  applicant 
does  not  indicate  a  choice,  the  loan  will 
be  closed  at  the  interest  rate  in  effect  at 
the  time  of  loan  approval.  Interest  rates 
are  specified  in  Exhibit  B  of  FmHA 
Instruction  440.1  (available  in  any 
FmHA  office)  for  the  type  assistance 
involved.  A  lower  rate  is  established  in 
this  Exhibit  for  a  limited  resource 
applicant  subject  to  the  following: 

(1)  The  applicant  meets  the  conditions 
of  the  definition  for  a  limited  resource 
applicant  set  forth  in  5  1943  4(i)  of  this 
subpart. 

(2]  The  Farm  and  Home  Plan  and 
Business  Analysis — N  onagri  cultural 
Enterprise  form,  when  appropriate, 
indicate  that  installments  at  the  higher 


rate,  along  with  other  debts,  cannot  be 
paid  during  the  period  of  the  plan. 

(3)  A  borrower  with  limited  resource 
interest  rates  will  be  renewed  each  year 
at  the  time  the  analysis  is  conducted 
(see  5  1924.6  of  Subpart  D  of  Part  1924  of 
this  chapter)  and  at  any  time  a  servicing 
action  such  as  reamortization  or  deferral 
is  taken  to  determine  what  interest  rate 
should  be  charged,  The  rate  may  be 
increased  in  increments  of  whole 
numbers  until  it  reaches  the  current 
regular  interest  rate  for  the  loan  at  the 
lime  of  the  rate  increase  (See  5  1951.25 
Subpart  A  of  Part  1951  of  this  diapter.J 

$  1943.19    Security. 

(a)  General  Each  FO  loan  will  be 
secured  by  real  estate  or  by  real  estate 
and  a  combination  of  chattels  and/or 
other  security. 

(b)  Real  estate  security.  (1)  A 
mortgage  will  be  taken  on  the  entire 
farm  owned  or  to  be  owned  by 
applicant,  including  Jand  in  which  the 
applicant  owns  an  undivided  interest. 
except  a  portion  of  the  farm  will  be 
excluded  when: 

(i)  The  applicants  title  to  that  pdrl  of 
the  farm  is  defective,  and  cannot  be 
cured  at  a  reasonable  cost  provided: 

(A)  The  Office  of  the  General  Counsel 
(OGC)  determines  the  applicant's 
interest  is  of  such  nature  that  it  is  not 
mortgageable:  and 

(B)  To  include  the  land  would 
complicate  loan  servicing  or  liquidation: 
and 

(C)  Any  land  on  which  title  is 
defective  will  not  be  included  in  the 
appraisal  of  the  farm  whether  or  not  it  is 
described  on  the  mortgage. 

(D)  State  law  prohibits  taking  a  lien 
on  homestead  property,  except  for  the 
purchase  money  of  that  property  and 
financing  improvements  and  the  State 
Director  has  issued  a  State  supplement 
exempting  taking  a  lien  on  homestead 
property  where  purchase  money  or 
improvements  are  not  involved. 

(li)  The  present  lienholder  on  that  part 
of  the  farm  will  not  permit  a  junior  lien 
or  State  law  will  not  recognize  or  permit 
lien  pro\'ided: 

(A)  The  pari  excluded  from  the 
security  is  not  included  in  the  appraisal 
report,  and 

(Bl  OGC  advice  is  obtained  before 
excluding  any  real  estate  from  the 
security  or  the  conditions  under  which 
real  estate  can  be  excluded  are  outlined 
by  a  State  supplement. 

(iii)  Soundness  of  the  loan  will  not  be 
affected  if  there  is  defective  title  or  part 
of  the  form  is  not  included  as  security 
for  the  loan. 

(2)  When  the  farm  alone  will  not 
provide  enough  security,  other  real 
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estdte  owned  by  the  applicant  may  alio 
be  taken  as  secunty. 

(3)  Loans  may  be  secured  by  a  junior 
lien  or  real  estate  pruvided: 

(:}  Prior  lien  instruments  do  nol 
Lontain  provisions  for  future  advances 
.except  for  taxes.  Hisurance.  other  costs 
needed  to  protect  the  security,  or 
reasonable  foreclosure  costs), 
cancellation,  summary  forfeiture,  or 
other  clauses  that  may  jeopardize  the 
Government's  interest  or  the  applicant's 
ability  to  pay  the  FO  loan  unless  any 
'^uch  undesirable  provisions  are  limited, 
modified,  waived  or  subordinated 
insofar  as  the  Government  is  concerned. 

til)  Agreements  are  obtained  from 
prior  henholders  to  give  notice  of 
foreclosure  to  FmHA  whenever  State 
law  or  other  arrangements  do  not 
require  such  a  notice.  Any  agreements 
needed  will  be  obtamed  as  provided  in 
Part  1807  of  this  chapter  (FmilA 
Instruction  427.2).  except  as  modified  by 
the    Memorandum  of  Understauding- 
FMA-FCA."  Exhibit  B  of  this  Subpart. 

14)  The  designated  attorney,  title 
insarance  company,  or  the  OCC  will 
fLirnish  on  obtaining  secunty  when  a  hfe 
fSM'e  is  involved. 

'.]  Any  loan  of  $10,000  or  less  may  be 
secured  by  the  best  lien  obtamable 
w.thoui  title  clearance  or  legal  ser-'ice 
as  required  in  Part  1807  of  this  chapter 
I  FmHA  Instpjctinn  427.1)  provided  the 
Counry  Supervisor  believes  from  a 
search  of  the  County  records  that  the 
appiican!  can  gne  a  mortgage  on  the 
fdrm.  This  exceplion  to  title  clearance 
will  not  apply  when: 

(i)  The  loan  is  made  simultaneously 
with  that  of  another  lender. 

fii)  Land  is  to  be  purchased. 

I  111)  This  provision  conflicts  with 
program  regulations  of  any  other  FmHA 
loan  being  made  simultaneously  with 
the  FO  loan, 

[6)  The  Departments  of  Agriculture 
and  Interior  have  agreed  that  FmHA 
loans  may  be  made  to  Indians  and 
secured  by  real  estate  when  title  is  held 
in  trust  or  restricted  status.  When 
security  is  taken  on  real  estate  held  m 
trast  nr  restricted  status: 

dl  The  apphcant  will  request  the 
Bureau  of  Indian  Affairs  (BIA)  to  furnish 
Title  Status  Reports  to  the  County 
Supervisor. 

(ii)  BIA  approval  will  be  obtained  on 
the  mortgage  after  it  has  been  signed  by 
the  applicant  and  any  other  party  whose 
signature  is  rprj':;red. 

(c)  Chattel  aeLunty.  Loans  may  be 
secured  by  chattels  subject  to  the 
following  conditions: 

(1)  There  is  not  enough  real  estate 
security  for  the  loan  and  the  best  lien 
obtainable  on  the  farm  has  been  taken. 


(2)  Taking  a  lien  on  chattels  will  not 
prevent  the  borrower  from  obtaining 
operating  credit  from  other  sources  or 
the  FmHA. 

(3)  (unior  liens  on  chattels  may  be 
taken  when  there  is  enough  equity  in  the 
property.  However,  when  practical,  a 
first  hen  on  selected  chattel  items 
should  be  obtained. 

(4)  A  first  lien  will  be  taken  on 
equipment  or  fixtures  bought  with  loan 
funds  whenever  such  property  carmot  be 
included  in  the  real  estate  lien  and  thia 
additional  security  is  needed  to  secure 
the  loan. 

(5)  Chattel  security  liens  will  be 
obtained  and  kept  effective  as  notice  to 
third  parties  as  provided  in  Subpart  A  of 
Part  1&41  and  Subpart  A  of  Part  1902  of 
this  chapter. 

(d)  Other  secunty.  (1)  Items  such  as 
land,  buildings,  fixtures,  fences,  water, 
water  stock  and  facihiies.  other 
improvements,  easements,  rights-of- 
way,  and  other  appurtenances  that  are 
con.<iidered  part  of  the  farm  and  usually 
pass  with  the  farm  in  a  change  of 
ownership  may  be  taken  as  additional 
security  when  needed.  If  any  of  these  do 
not  pass  with  a  change  of  ownership, 
the  County  Supervisor  will  obtain 
advice  from  the  designated  attorney, 
title  insurance  company  or  OGC  to 
properly  identify  such  items  and  include 
them  in  an  appropnate  security 
instr'.iment  or  assignment. 

(2)  Other  property  that  cannot  be 
converted  to  cash  without  jeopardizing 
the  borrower's  farm  operation  may  be 
taken  as  additional  security  when 
needed.  Examples  of  such  security  may 
include  cash  value  of  insurance  policies, 
stock,  memberships  or  stock  in 
associations,  or  water  stocks.  Any 
properly  taken  as  additional  security 
must  have  security  value  and  be 
transferable.  Advice  will  be  obtained 
from  the  designated  attorney,  title 
insurance  company  or  the  OCC  on 
obtaining  this  secunty  or  assignment. 

(e)  State  siipphments.  Each  State  will 
supplement  this  section  to  provide 
instructions  on  forms  and  other 
requirements  to  be  met  in  order  to 
obtain  the  required  security  In  each 
State  where  loans  will  he  made  to 
Indians  holding  title  to  land  in  trust  or 
restricted  status,  FmHA  and  BIA  will 
decide  on  a  way  to  exchange  necessary 
information,  and  the  procedure  to  be 
followed  will  be  set  out  in  a  State 
supplement. 

( 0  Secunty—nonfarm  enterprise. 
When  an  FO  loan  is  made  fust  to 
finance  a  nonfarin  enterpnse,  even 
though  a  maiohly  of  the  products  are 
used  on  the  farm  such  as  alcohol  or 
methane  gas.  a  lien  will  be  taken  on  the 
nonfarm  enterprise  facility  and 


sufTiclent  other  property  to  adequately 
secure  the  loan.  In  these  situations  a  lien 
need  not  be  taken  on  the  entire  farm 
when  It  is  not  needed  to  secure  the  loan. 
When  the  security  is  so  located  (hat  a 
legal  right-of-way  to  the  property  la  not 
available,  an  easement  or  agreement 
will  be  obtained  providing  for  right  of 
ingress  and  egress. 

(g)  Speaal  security  requirements. 
When  FO  loans  are  made  to  eligible 
entities  that  consist  of  members, 
stockholders,  partners  or  joint  operators 
who  are  presently  indebted  for  an  FO 
loanfsj  as  individual(s)  or  when  FO 
loans  arc  made  to  eligible  individuals 
who  are  members,  slockhulders, 
partners  or  joint  operators  of  an  entity 
which  is  presently  indebted  for  an  FO 
loanls),  security  must  consist  of: 

(1)  Chattel  and/or  real  estate  security 
that  is  separate  and  identifiable  from 
the  security  pledged  to  FrnHA  for  any 
other  farmer  program  msured  or 
guaranteed  loans. 

(2)  Different  lien  positions  on  real 
estate  are  considered  separate  and 
identifiable  collateral. 

(3J  The  outstanding  amount  of  loans 
made  may  not  exceed  the  value  of  the 
collateral  used. 

(h)  Same  secunty.  Except  as  provided 
in  paragraph  (g)  of  this  section,  when  an 
FO  loan  (insured  or  guaranteed)  is  made 
to  a  borrower  who  has  other  FmHA 
loans,  the  same  real  estate  collateral 
may  secure  more  than  one  loan  so  long 
as  the  outstanding  loan  amount  does  not 
exceed  the  total  value  of  the  security. 

$$1943.20-1943.22    [ReMrvedl 

S  1M3.23    General  provttlons. 

(a)  FUxtd  or  mudslide  hazard  areas. 
Flood  or  mudslide  hazards  will  be 
evaluated  whenever  the  farm  to  be 
financed  is  located  in  special  flood  or 
mudslide  prone  areas  as  designated  by 
the  Federal  Emergency  Management 
Agency  (FEMA).  Subpart  B  of  Part  ia06 
of  this  chapter  (FmHA  Instruction  426^) 
as  well  as  Subpart  G  of  Pari  194U  of  this 
chapter  will  be  complied  with  when 
loan  funds  are  used  to  construct  or 
improve  buildmgs  located  in  such  areas. 
This  will  not  prevent  making  loans  on 
farms  if  the  farmstead  is  located  in  a 
Hood  or  mudslide  prone  area  and  funds 
are  nol  included  for  building 
improvements.  However,  buildings  will 
need  to  meet  the  standards  set  out  in 
$  1943.24  of  this  subpart.  The  flood  or 
mudslide  hazard  will  be  recognized  in 
the  appraisal  report.  When  land 
development  or  improvements  such  as 
dikes,  terraces,  fences,  and  intake 
structures  are  planned  to  be  located  in 
special  flood  or  mudslide  prone  areas. 
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loan  funds  may  be  used  subject  to  the 
following: 

(1)  The  Corps  of  Engineers  or  the  Soil 
Conserx'ation  Ser\*ice  (SCS)  will  be 
consulted  concerning' 

li)  Likelihood  of  flooding. 

(til  Probatihty  of  flood  damage. 

(iii)  Recommendation  on  special 
design  and  specifications  needed  to 
minimi2e  flood  and  mudslide  hazards. 

(2)  FmHA  representatives  will 
evaluate  the  proposal  and  record  the 
decision  in  the  loan  docket  in 
accordance  with  Subpart  G  of  Part  1940 
of  this  chapter. 

(b)  Civil  rights.  The  provisions  of 
Subpart  E  of  Part  1901  of  this  chapter 
will  be  complied  with  on  all  loans  made 
which  involve: 

(1)  Funds  used  to  finance  nonfarm 
fnterprises  and  recreation  enterprises. 
Applicants  will  sign  Form  FmilA  400-4, 
"Nondiscrimination  Agreement."  in 
these  cases. 

(2)  Any  development  financed  by 
FmliA  thai  will  be  performed  by  a 
contract  or  Bubconlracl  of  more  than 
SID.OOO. 

(cj  Protection  of  historical  and 
orchaeohgical  properties.  If  there  is  any 
evidence  to  indicate  the  property  to  be 
financed  has  historical  or  archaeological 
value,  the  provisions  of  Subpart  F  of 
Part  1901  of  this  chapter  apply. 

(d)  Environmental  requirements.  See 
Subpart  G  of  Part  1940  of  this  chapter  for 
applicable  en\ironmental  requirements 
including  Subpart  LL  of  Part  2000  of  this 
chapter  for  assistance  in 
implementation. 

(e)  Real  Estate  Settlement  Procedures 
Act.  The  provisions  of  the  Real  Estate 
Settlement  Procedures  Act  outlined  In 

§  1940  406  of  Subpart  I  of  Part  1940 
apply  when  FO  funds  are  used  invohing 
tracts  of  less  than  25  acres,  if: 

(1)  Any  part  of  the  loan  is  used  to 
purchase  all  or  part  of  the  land  to  be 
mortgaged,  and 

(21  The  loan  ia  secured  by  a  first  hen 
on  the  property  where  a  dwelling  is 
located. 

(f)  Equal  Credit  Opportunity  Act.  In 
accordance  with  Title  V  of  Pub  L.  93- 
495.  the  Equal  Credit  Opportunity  Act, 
the  FmHA  will  not  discriminate  against 
any  appUcant  on  the  basis  of  sex  or 
marital  status  with  respect  to  any  aspect 
of  a  credit  transaction. 

(g)  Compliance  with  special  laws  and 
regulations.  [1]  Applicants  will  be 
required  to  comply  with  applicable 
Federal,  State  and  local  laws  and 
regulations  governing  building 
construction,  diverting,  appropriating, 
and  using  water,  including  use  For 
domestic  or  nonfarm  enlerpnse 
purposes;  installing  facilities  for 
draining  land;  and  making  changes  in 


the  use  of  the  land  affected  by  zoning 
regulations. 

(2)  State  Directors  and  Farmer 
Programs  Staff  members  will  consult 
with  SCS,  U.S.  Geological  Survey.  Slate 
Geologist  or  Engineer,  or  any  board 
having  official  functions  relating  to 
water  use  or  farm  drainage  requirements 
and  restrictions  for  water  and  drainage 
developmenL  State  supplements  will  be 
issued  to  provide  guidelines  which: 

(i)  State  all  requirements  to  be  met, 
including  the  acquisition  of  water  rights. 

(ii)  Define  areas  where  development 
of  ground  water  for  irrigation  is  nol 
recommended. 

(lii)  Define  areas  where  land  drainage 
is  restricted. 

(3)  Applicants  will  comply  with  all 
local  laws  and  regulations,  and  obtain 
any  special  licenses  or  permits  needed 
for  nonfarm.  recreation,  specialized  or 
fish  farming  enterprises. 

(4)  Applicants  requesting  loans  for  the 
production  of  alcohol  fuel  should  be 
advised  to  consult  with  the  nearest 
Bureau  of  Alcohol.  Tobacco  and 
Firearms  (ATK)  regional  regulatory 
administrator  concerning  the  specific 
requirements  applicable  to  their 
operations.  Before  a  loan  is  closed, 
applicants  must  provide  evidence  that 
they  have  received  an  ATF  operating 
permiL 

§  1943J4    Special  requirements. 

(a)  Determining  whether  a  farm  will 
permit  a  feasible  plan.  The  County 
Supervisor  is  responsible  for  making  a 
preliminary  determination  as  to  whether 
a  loan  should  be  made  on  the  farm.  This 
determination  will  be  based  on  a 
personal  inspection  of  the  farm  and  an 
evaluation  of  such  factors  as 
productivity  of  the  Und.  location, 
conditions,  and  adequacy  of  the 
buildings;  approximate  value  of  the 
farm,  roads,  schools,  markets,  or  other 
community  faclUlies;  tax  rates;  and 
adequacy  of  the  water  supply.  A 
decision  also  will  be  made  on  the 
suitabibty  of  the  farm  for  a  nonfarm 
enterprise  facility  or  specialized  farm 
operation,  and  development  needed  to 
make  it  acceptable  for  the  planned 
operation  of  the  farm. 

(b)  Dwellings  and  other  essential 
buildings.  (1)  Buildings  adequate  for  the 
planned  operation  of  the  farm,  including 
any  nonfarm  enterprise,  must  be 
available  for  the  applicant's  use  after 
the  loan  is  made.  The  necessary 
buildings  will  be  located  on  the 
applicant's  farm.  Exceptions  of  this 
requirement  are  when: 

(i)  The  applicant  already  owns  an 
adequate,  decent,  safe,  and  sanitary 
dwelling,  suitable  for  the  family's  needs, 
and  located  close  enough  to  the  farm  so 


the  farm  may  be  operated  successfully, 
it  will  not  be  necessary  to  provide  a 
dwelling  on  the  farm.  A  real  estate  lien 
will  be  taken  on  such  a  dwelling. 

(ii)  The  applicant  has  a  long-term 
lease  on  acceptable  rented  buildings 
that  are  adjacent  to  or  near  the  farm,  or 
the  applicant  occupies  suitable  buildings 
which  the  applicant  will  eventually 
inherit  or  be  permitted  to  purchase  from 
a  relative. 

(lii)  The  farm  does  not  have  an 
adequate  dwelling  and  the  applicant 
owns  a  suitable  mobile  home  which  will 
be  used  as  the  applicant's  home,  the 
applicant  will  not  be  required  to  build  a 
dwelling.  A  mobile  home  will  not  be 
considered  to  add  value  to  the  farm  but 
FO  funds  may  be  used  to  finance 
anchoring  the  home. 

(iv)  A  nonfarm  enterprise  facibty  does, 
not  have  to  be  physically  located  on  the 
farm. 

(2)  When  loan  funds  are  needed  for  a 
dwelling  and  an  applicant  is  eligible  for 
a  Rural  Housing  (RH)  loan,  it  will  be 
processed  simultaneously  with  the  FO 
loan.  However,  in  such  cases  if  a  small 
amount  is  needed  for  dwelling 
improvements,  FO  funds  may  be  used. 
Dwellings  financed  with  RH  funds  will 
meet  the  requirements  for  such  loans  es 
provided  in  Subpart  A  of  Part  1944  of 
this  chapter. 

(c)  Land  a.nd  facility  development. 
Development  needed  to  make  (he  farm 
and  any  nonfarm  enterprise  ready  for  a 
successful  operation  will  be  planned 
during  loan  processing.  The  plans 
should  provTde  for  completing  the 
development  at  the  earliest  practicable 
date.  Recommendations  of 
representatives  of  the  Forest  Service. 
SoU  Conservation  Sernce.  State 
Agricultural  Extension  Service,  and 
State  Planning  and  Development 
Agency  or  local  planning  groups  should 
be  included  m  the  developmt-n!  plan  and 
the  Farm  and  Home  Plan.  In  plarming 
surh  development  w.ih  the  applicant, 
the  County  Super\'isor  will  encourage 
the  applicant  to  use  any  cost-shanng 
assistance  that  may  be  available 
through  any  source  such  as  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  programs 

(d)  Insurance.  (1)  Insurance  will  be 
obtained  on  buildings  and  other 
property  as  provided  in  Subpart  A  of 
Part  1806  of  this  chapter  (FmHA 
Instruction  426.1). 

(2)  See  5  1943.23(a)  of  this  subpart  for 
information  about  mudslide  and  flood 
insurance. 

(3)  Applicants  receiving  loans  fur 
nonfarm  enterprises  will  be  advised  of 
the  possibility  of  incurring  hability  and 
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will  be  encouraged  to  obtain  pubac 
liability  and  property  damage  insurance. 

(4)  Persona!  property  insurance  will 
be  obtained  to  insure  aj^ainst  chattel 
security  losses  caused  by  hazards 
customarily  insured  against  in  the  area 
if  the  loss  of  such  security  would 
jeopardize  the  interests  of  the 
Govemment- 

(e)  Income  from  other  than  owned 
acreage.  When  loan  soundness  depends 
on  income  from  other  sources  in 
addition  to  income  from  owned  land,  it 
will  be  necessary  to  determine  that: 

(1)  There  ts  reasonable  assurance  that 
any  rented  land  which  the  applicant 
depends  on  will  be  available:  and/or 

(2)  ,\ny  off-farm  employment  the 
apphcant  depends  on  is  likely  to 
continue. 

(f)  Income  f^rom  nonfarm  enterprises. 
Nonfarm  enterprises  will  be  analyzed  to 
determine  soundness. 

(1)  Form  FmHA  431-1.  "Business 
Analysis — Nonagricultural  Enterprise." 
will  be  used  to  document  nonfarm 
enterprises  unless  the  apphcant  uses 
another  suitable  form. 

(2)  The  net  cash  income  from  the 
nonfarm  enterprise  will  be  entered  as 
nonfarm  income  in  the  Farm  and  Home 
Plan. 

(g)  Other  real  estate  and  assets.  Other 
assets  not  used  directly  in  the  farming 
operation  will  be  handled  as  follows; 

(1)  FO  loans  may  be  made  when 
essential  real  estate  is  owned,  either  in 
whole  or  as  an  undivided  interest,  that 
will  not  b«  part  of  the  farm  provided; 

(i)  The  real  estate  or  interests  therein 
furnish  employment  or  income  which  is 
essential  to  the  applicant's  success. 

fii)  Sale  of  the  property  will  not 
eliminate  the  need  for  FmHA  credit. 

(iii)  Retention  of  the  real  estate  will 
not  cause  the  operation  to  be  larger  than 
a  family  farm. 

(2]  An  applicant  will  dispose  of 
nonessential  real  estate  or  an  undivided 
Interest  in  real  estate  no  later  than  loan 
closing.  If  this  is  not  feasible,  the 
applicant  must  agree  by  signing  Form 
FmHA  443-17,  "Agreement  to  Sell 
Nonessential  Real  Estate."  to  dispose  of 
the  property  as  soon  after  closing  as 
possible.  Under  no  circumstances  may 
the  property  be  held  for  more  than  three 
years  after  closing. 

(3)  The  applicant  must  agree  to  use 
the  proceeds  from  the  sale  of  other  real 
estate  to: 

(i)  Pay  costs  and  taxes  connected  with 
the  sale: 

(a)  Reduce  the  FmHA  debt  or  any 
prior  lien; 

tin)  Make  essential  capital  purchases: 
or 

(iv)  Pay  essential  farm  and  home 
expense. 


[4]  Real  estate  or  an  interest  in  real 
estate  which  is  non  essential  to  the 
operation  and  is  retained  after  loan 
closing,  will  not  be  included  In; 

(i)  The  appraisal  report. 

(ii)  The  security  instrument  for  the 
loan. 

(iii)  The  total  against  the  secunty. 

(h)  Life  estates.  When  life  estates  are 
involved,  loans  may  be  made: 

(1)  To  both  the  life  estate  holder  and 
the  remainderman,  provided; 

(i)  Both  have  a  legal  right  to  occupy 

and  operate  the  farm; 
(lij  Both  are  eligible  for  the  loan;  and 
[iii]  Both  parties  sign  the  note  and 

mortgage. 

(2)  To  the  remaindeman  only, 
provided; 

(i)  The  remainderman  has  a  legal  right 
to  occupy  and  operate  the  farm;  and 

(ii)  The  lien  instrument  is  signed  by 
the  remainderman,  life  estate  holder. 
and  any  other  party  having  any  interest 
in  the  security. 

(3)  To  the  life  estate  holder  only. 
provided: 

(!)  There  is  no  legal  restriction  placed 
on  a  life  estate  holder  who  occupies  and 
operates  a  farm;  and 

(ii)  The  lien  instrument  is  signed  by 
the  life  estate  holder,  remainderman, 
and  any  other  party  having  any  interest 
in  the  secunty. 

(i)  Farm  or  residence  situated  in 
different  counties.  If  a  farm  is  situated  in 
more  than  one  State,  county  or  parish, 
the  loan  will  be  processed  and  serviced 
in  the  State,  county  or  pansh  m  which 
the  borrower's  residence  on  the  farm  is 
located.  However,  if  the  borrower's 
residence  is  not  situated  on  the  farm,  the 
FO  loan  will  be  serviced  by  the  County 
Office  serving  the  county  In  which  the 
farm  or  a  major  portion  of  the  farm  is 
located  unless  otherwise  approved  by 
the  State  Director. 

(j)  Subdivision  of  large  tracts  of 
farmland,  other  than  FmHA  inventory 
farms,  into  family  farm  units.  County 
Supervisors  should  investigate  any  large 
tract  that  is  offered  for  sale  to  determine 
the  feasibility  of  making  FO  loans  to 
enable  several  applicants  to  acquire  the 
tract.  In  considermg  the  feasibiUty  of  a 
tract  for  subdivision  into  family  farms, 
the  following  are  some  of  the  factors 
that  must  be  considered: 

(1 )  Productivity  of  the  land  and  its 
suitability  for  operation  as  a  family 
farm: 

(2)  Cost  of  the  land  and 
improvements: 

(3)  Accessibility  to  roads,  markets, 
schools,  right-of-way,  easements,  and 
other  services. 

(4)  Disposition  or  omisson  of  any  part 
of  the  tract  that  is  not  suitable:  and 


(5)  The  number  of  eligible  applicants 
in  the  area. 

(k)  Liens  junior  to  the  FmHA  hen.  A 
loan  will  not  be  approved  if  a  lien  junior 
to  the  FmHA  lien  is  likely  to  be  taken 
simultaneously  with  or  immediately 
subsequent  to  the  loan  closing  to  secure 
any  debt  the  borrower  may  have  at  the 
time  of  loan  closing  or  any  debt  that 
may  be  incurred  in  connection  with  the 
FO  loan,  such  as  for  a  portion  of  the 
purchase  price  of  the  farm  or  money 
borrowed  from  others  for  payments  on 
debts  abainst  the  farm,  unless  the  total 
debt  against  the  security  would  be 
within  its  market  value. 

(1)  Graduation  of  FO  borrowers.  If.  at 
any  time,  it  appears  that  the  borrower 
may  be  able  to  obtain  a  refinancing  loan 
from  a  cooperative  or  private  credit 
source  at  reasonable  rates  and  terms. 
comparable  to  those  for  loans  for  similar 
purposes  and  periods  of  time  prevailing 
in  the  area,  the  borrower  will,  upon 
request,  apply  for  and  accept  such 
financing  A  borrower  paying  a  rate  of 
interest  less  than  the  market  rate  wil  be 
expected  to  pay  the  current  rate  when 
able  to  do  so. 

9  1943.25    Options,  plannJng  arxj 
appratsala 

(a)  Optioning  land,  an  applicant  is 
responsible  for  obtaining  options  nn  r^.tl 
property  bought  Form  FmHA  440-34. 
"Option  to  Purchase  Real  Property," 
shijuld  be  used  If  possible.  Other  forms 
may  be  used  if  acceptable  to  all  parties 
concerned  and  to  FmHA.  When  an 
FmHA  form  is  not  used,  a  provision 
should  be  included  which  makes  the 
option  contingent  upon  the  FmHA 
making  a  loon  to  the  buyer. 

(1)  The  County  Supervisor  should 
advise  the  applicant  to  have  an 
understanding  with  the  seller  on  such 
items  as: 

(i)  Land  description  and  number  of 
acrer. 

(ii)  Buildings  and  fixtures  included  in 
the  transaction.  The  applicant  should 
determine  the  condition  of  property 
attached  to  the  land  and  the  working 
condition  of  any  fixtures  with  movable 
parts: 

(ill)  Minerals  and  the  effect  any 
mineral  reservation  has  on  the  land 
value  and  operating  it  as  a  farm; 

(iv)  Access  to  the  land  or  any  part  of 
iU 

(v)  The  party  responsible  for  taxes 
and  insurance:  and 

(vi)  The  parly  who  will  receive  the 
income  from  the  land  during  the  crop 
year  of  the  transaction. 

(2)  The  aplicant  shoud  decide  if  the 
applicant  wants  the  option  recorded  and 
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is  responsible  for  paying  any  recording 
fees. 

(3)  Form  FmHA  443-2,  "OpUon  for 
Purchase  of  Farm-Land  to  be 
Subdivided"  may  be  used  if  a  large  tract 
will  be  subdivided  into  separate  farms. 

(i)  AssigrunenI  of  the  interest  of  the 
applicant  in  whose  name  the  tract  is 
obtained  will  be  made  to  each  applicant 
xvho  will  acquire  one  of  the  units. 

(ii)  Form  FmHA  443-3.  "Assignment  of 
Interest  in  Option  (Land  to  be 
Subdivided)"  may  be  used. 

(b)  Planning.  Farm  and  Home  Plans 
and  nonagricultural  enterprise  plans, 
when  appropriate,  will  be  completed  as 
provided  in  Subpart  B  of  Pari  1924  of 
this  chapter. 

(c)  Appraisals. 

(1)  Real  estate  appraisals  will  be 
completed  by  an  FmHA  employee  or 
contractor  authorized  to  make  farm 
uppraibals  when  real  estate  is  taken  as 
security.  The  contractor,  when  he/she  is 
not  the  appraiser,  is  responsible  for 
substantiating  the  appraiser's 
qualifications.  The  contractor  will 
obtain  FmHA's  concurrence  that  the 
appraiser  has  the  necessary 
qualifications  and  experience  before  the 
contractor  will  utilize  the  appraiser  in 
any  appraisal  work.  The  contractor/ 
appraiser  completing  the  report  must 
meet  at  least  one  of  the  following 
quahfi  cations: 

(i)  Certification  by  a  National  or  State 
appraisal  society. 

(it)  If  the  contractor  is  not  a  certified 
appraiser  end  a  certified  appraiser  is  not 
available,  the  contractor  may  qualify  or 
may  use  other  qualified  appraisers,  if 
the  contractor  can  establish  that  he/she 
or  that  the  appraiser  meets  the  criteria 
for  certification  in  a  National  or  State 
appraisal  society. 

(iii)  The  appraiser  has  recent. 
relevant  documented  appraisal 
experience  or  training,  or  other  factors 
clearly  establishing  the  appraiser's 
qualifications. 

(2)  Real  estate  appraisals  will  be 
completed  as  provided  in  Subpart  A  of 
Pari  1809  of  this  chapter  (FmHA 
Instruction  422.1).  The  rights  to  mining 
products,  gravel,  oil.  gas.  coal  or  other 
minerals  will  be  considered  a  portion  of 
the  security  for  Farmer  Program  loans 
and  will  be  specifically  included  as  part 
of  the  appraised  value  of  the  real  estate 
securing  the  loans. 

(3)  The  value  of  stock  required  to  be 
purchased  by  Federal  Land  Bank  (FLBl 
borrowers  may  be  added  to  Ihe 
recommended  market  value  of  Ihe  real 
estate,  provided: 

«  (i)  An  assignment  is  obtained  on  the 
stock,  or 

(ii)  An  agreement  is  obtained  which 
provides  that: 


(A)  The  value  of  the  slock  at  the  lime 
the  FLB  loan  is  satisHed  will  be  applied 
on  the  FLB  loan,  or 

(B)  The  stodi  refund  check  is  made 
payable  to  the  borrower  and  FmHA.  or 

(C)  The  Block  refund  check  is  made 
payable  to  the  borrower  and  mailed  to 
the  County  Supervisor. 

(ill)  The  total  of  the  stock  value  and 
the  recommended  market  value  of  real 
estate  is  indicated  in  the  comments 
section  of  the  appraisal  report. 

(4)  In  the  case  of  nonreal  estate 
security  the  fallowing  items  apply: 

(ij  Form  FmHA  440-21.  "Appraisal  of 
Chattel  Property."  wil!  be  used. 

(ii)  The  property  which  will  serve  a.s 
security  will  be  described  in  sufficient 
detail  so  it  can  be  identified. 

(iii)  Its  current  market  value,  or  if 
appropriate,  the  current  cash  value  will 
be  determined 

S  1943.2S    Planning  and  performing  farm 
development 

The  development  work  will  be 
planned  and  completed  in  accordance 
with  Subpari  A  of  Part  1924  of  this 
chapter.  The  provisions  of  Subpari  E  of 
Pari  1901  of  this  chapter  will  be  met  in 
connection  with  FO  loans  involving 
recreational  enterprises  and  tlie 
construction  of  buildings 

$  1943^7    Relationship  with  ott>er  (enders. 

An  applicant  will  be  requested  to 
obtain  credit  From  another  source  when 
information  indicates  such  credit  Is 
available.  When  another  lender  will  not 
make  a  loan  for  the  total  needs  of  the 
applicant  but  is  willing  to  participate 
with  an  FO  loan,  consideration  wil!  be 
given  to  a  participation  loan.  FmHA 
employees  may  not  guarantee. 
personally  or  for  FmHA.  repayment  of 
advances  made  from  other  credit 
sources.  However,  lenders  may  be 
assured  that  lien  priorities  will  be 
recognized. 

§  1943.28    FmHA  loans  simultaneous  with 
other  lenders. 

(a)  Subpart  R  of  Pari  ^000  of  this 
chapter,  "Memorandum  of 
Understanding  FHA-FCA."  (available  in 
any  FmHA  office)  will  serve  as  a  guide 
in  processing  FO  loans  to  be  made 
simultaneously  with  loans  by  FLB  to  a 
common  applicant  State  Directors  may 
work  out  agreements  for  simultaneous 
loans  with  long-term  lenders  other  than 
FLBs  for  eligible  loan  purposes.  Such  an 
agreement  should  prohibit  future 
advances  by  Ihe  first  mortgage  holder 
except  for  taxes,  property  Insurance, 
reasonable  maintenance  expenditures. 
and  reasonable  foreclosure  costs,  but 
should  not  prohibit  subsequent  FmHA 
loans,  tt  sho\Ud  also  cover  items  such  as 


appraisal  methods,  title  clearances,  loan 
closing,  the  disbursement  of  funds  and. 
when  appropriate,  advance  notice  of 
foreclosure.  It  may  also  cover  other 
items  considered  necessary  or  advisable 
for  a  sound  FmHA  junior  lien  loan. 

(b)  The  County  Supervisor  and  the 
other  lender's  representative  should 
maintain  a  close  working  relationship  in 
processing  loans  to  a  mutual  applicant 
or  borrower.  When  an  FO  loan  is  made 
at  the  same  time  as  a  loan  from  another 
lender,  that  lender's  lien  will  have 
priority  over  the  FraIL\  Hen  unless 
otherwise  agreed  upon.  The  lender's  lien 
priority  can  cover  the  following  in 
addition  to  principal  and  interest: 
advances  for  payment  of  taxes,  property 
insurance,  reasonable  maintenance  to 
protect  the  security,  and  reasonable 
foreclosure  costs  including  attorney's 
fees. 

§  1943.29    RelatJonship  with  ott>er  FmHA 
loans.  Insured  and  guaranteed. 

(a)  Insured  FO  loans  may  be  made 
simultaneously  with  other  FmHA  loans, 
and  to  borrowers  presently  indebted  to 
FmHA.  when  the  loan  limits  will  not  be 
exceeded  and  all  requirements  of  the 
loans  involved  will  be  met 

(b)  An  insured  FO  loan  may  be  made 
to  a  borrower  with  an  outstanding 
guaranteed  FO.  SW.  or  RL  loan  when: 

(1)  The  total  insured  and  guaranteed 
FO.  SW  and  RL  principal  balance, 
including  the  new  loan,  owed  by  the 
loan  applicant  does  not  exceed  S300,000 
at  loan  closing. 

(2)  For  entity  applicants  who  qualify 
as  per  \  1943.12(b)(4)  of  this  subpart  and 
have  outstanding  FO.  SW.  and  RL  loans 
as  individuals,  the  total  insured  and/ or 
guaranteed  FO.  SW.  and  RL  principal 
balance,  including  the  new  loan  request 
by  the  entity  appUcant.  can  never 
exceed  the  difference  between  what  the 
total  combination  the  individual 
members  are  entitled  to  and  the  total 
combination  of  the  outstanding  principal 
balance  the  individual  members  owe  at 
loan  closing.  Example:  Three  brothers 
each  have  individual  FO.  SW  euJ  RL 
loans  totaling  S750.0O0.  Tht  maximum 
amount  the  brothers,  as  individuals,  are 
entitled  to  is  S900.000.  The  maximum 
loan  available  to  Ihe  entity  is  $150,000. 
which  is  the  difference  between  the 
S900.000  and  the  $750,000. 

(3)  Different  Hen  positions  on  real 
estate  are  considered  separate  and 
identifiable  collateral. 

(4)  All  other  requirements  of  the  loan 
are  met 

(c)  New  applicants  and  borrowers 
indebted  to  FmHA  and/or  and  FmHA 
guaranteed  lenderls]  for  an  EE  loan  may 
be  coitsidered  for  an  FO  loan(s) 
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provided  their  total  outstanding 
principal  indebtness  (o  FmHA  and/or 
the  FmHA  guaranteed  lenderfs)  for  the 
F.E  and  any  SW,  RL  OL  and  FO  loans 
will  not  exceed  S650.000. 

(d)  A  borrower  may  use  the  same 
collateral  to  secure  two  or  more  loans, 
insured  or  guaranteed,  under  this 
subpart  except  that  the  outstanding 


amount  of  such  loans  may  not  exceed 

the  total  value  of  the  collateral  so  used. 

S  1943.30    County  Commtltee  certtftcatlon. 

The  County  Committee  will  certify 
that  an  applicant  is  eligible  on  Form 
FmHA  440-2.  "County  Committee 
Certification  or  Recommendation," 
before  a  loan  is  approved.  In  some 
instances  the  Committee  may  want  to 


interview  the  applicant  or  see  the  farm 
before  making  any  recommendations. 

§  1»43.31    (ReMrvtdl 

$  1943.33    Loan  docket  proceuing  and 
forms. 

(a)  Forms.  FmHA  forms  are  available 
in  any  FmHA  ofTice.  The  following  table 
is  a  guide  on  the  forms  needed  and 
distribution: 


FmHAtorm 

Name  of  tomi 

Tow  No.  of 

COptM 

Sjgnedby 
bonowar 

LoandockM 

Copykx 

tJOfTOWO* 

400-1. .._ 

iJi 

1.0.. 

1-C 

1-C 
1-C 

400-3 

Nohrfi  fa  r.Dntr»nr>f«  Ann  AppfleartS ,                        ..   „ 

3 

400-4 

XxiuitKnrj*  &QTM»fTMnl                   

2-oac 

1-C 

l-C 

400-8.. 

Comp(iflnr«  c,!at«m«n(                       

9 

1-0 

403-1'      „ 

Dow  Kneitn^nf  Afj«M.nr^«l         ...                     

3(6).      „..       .„ 

410-1 

Appl^TJJtjnr  tfv  FmAA  ^r^Jtm.                      

1(B) 

1-0 

1-0 

1-0. 

1-* 

1-C 

1-0 

4to-e 

410-9 

SlaiefTi«Mit  R«qijif«1  nw  fl>«  Pivary  Art 

9 

2-OIC ^ 

1-0 

410-10 ^ 

Pnvacv  Acl  SwtP!m*>n»  in  Rufpforvft*          

2(10).-. 

422-1' 

Aocaisai  neoofiFarm  Trari                 ,  ,  , 

1 

1-0.._ 

1-0. 

1-0.._ 

1-0. 

422-2' 

424-1' 

DeveKxxTient  Plan .  ,, 

9(3} 

427-«> 

Aflfeemenl  with  Pnor  ijennnkliir 

"Mn 

1-0 

431-1' 

Long-Time  Carm  and  Hooie  Pfar 

9 

*-o«c 

431-2' 

FafTTi  and  Morfwi  Plan 

1-0 
1-0 

431-4" 

Business  Anarvsis-f^ar-agncyfturai  Emerpnse           

z .„ 

1-A 

1-C       _     „., 

WMC 

1-tt    

1^ 

1940-1  

t-ovm 

1-0 

440-2     

440-9'    

SuDOter>GntArt  Payr^ftf^  Atjre^mf^i                     

2 

1^ 

1-C 

440-21' 

ADoraisal  o(  Chatret  PTorxrty 

440-34  ■ 

Ootior  to  Pijroriase  Real  Prnottfty 

3t1)._ 

2. 

1-0 

l-O 

1-0. 

1-C 

440-45 

NofXJiscnmmabor  T.flfTifirjitft  ilnrtivirt.i^  Htnfmg) 

1-C 

1940-21 

tnvuonrnenui  Rftvwwr                                  

1-0 

1540-22  DT 
Ejtr*rt  H, 
SoOpart  G. 
Par.  1540 
443-12* 

Fami  OwTWfS^»D  loorvtOt^j  So*l  anc  Waief  Fund  AntriysiB 

3  

443-17' 

Aoreameot  to  Sell  Nooex.s«rtuiJ  RmI  Fmaib      ,,. 

2-OlC 

I-0_    

'440-20'   . 

Reooest  for  Enwoorwoiai  irlnrmjinnn 

2 

1-0        ...        . 

1-C 

1-0 

1-C 

14 

429-19'  

Charaaenstics  Ot  Aoornvwl  AnfUirAnM                  

3(7} 

■522-11' 

AocxaaaJ  Fof  Mineral  R«]^^s                                          

443-a' 

Aofeemem  (Belween  SeHef  Pi#rhaj«r  anrt  TAmnt) 

0-0ig»nal:  C-Copy 

■  When  appiicaOte 

'  ^o(  used  wrier  a  credit  save  «  o'ocessed  wtry>ut  a  K>an. 

Vfes  to  ^at)te 

' "  1  Signed  cooy  of  opwy.  prevousfv  fle'tvefea  to  the  setter 

\2)  in  additKXi^o  me  plan  +0*  first  full  croc  fear   the  mieom  Plan   r(  preoared,  wt(l  t-.  ^tctuded  in  tf«  tJockot 

Oi  wtior  tfie  Contract  Metnod  «  jseo  three  cocws  0*  (jtans  afx]  specifications  will  M  rsquired, 

'41  An  ertra  copy  will  De  preoared  ,r.  connection  wrtn  a  ^an  to  acQuwe  land  wnen  the  Bureau  0l  Indian  Aflairs  must  take  »c1>on  to  have  ■  patent  tssoed  to  the 
D-.'cnaser  Atter  rne  *oan  rs  aotxoved  a  copy  0*  tne  form  *r,i,  t>e  sent  10  trw  Aiea  Director  o<  the  Bureau  o(  Indian  Attaas  so  that  the  patent  can  t>e  requested  from  the 
suTeau  0*  Land  Management  ^^ 

5 1  Signed  :oov  10  creditor 

f^i  Copy  fo  '<erhotrjef 

'  "*!  "-ocv  '0  State  Direclof 

81  »eiof:J  of  apDiicani  invest>gar«n  availaWlty  of  Other  vedH.  and  «o  fonh.  whicti  rernajn  wnh  tne  docket 

■-1  AfL.iica"'  ~iusi  Sign  ana  date  this  form. 

i-C>  '^-ti'-e^i  rrv  sii  i^"-es  rjf  niormatton  concerning  the  atNAcant-9  cftarBcter  and  credK  Or-^jmal  «  retained  by  ihe  person  who  suppt^a  the  informaiion 
be  coded    NFE^*^^''''^  ^^^  "  *"  ^'^'^  *"**  °'  "^«tfw«  P**^  pro«de»  energy  and  the  ma|or  portion  ol  suc^  producu  are  used  on  the  farm,  the  emerpnse  win  nd 


(b)  Other  docket  items.  The  nmning 
record  and  correspondence  pretaming  to 
the  loan  application  and  docket  will  be 
included.  Other  items  may  Include 
supplementary  information  to  Farm  and 
Home  Plans,  nonfarm  enterprises,  and 
copies  of  mortgages,  contracts,  and 
deeds. 

(c)  Verification  of  veterans' 
preference.  If  the  applicant  has  checked 
the  veteran  block,  the  County 
Supervisor  or  other  County  Office 


employee  will  review  the  applicant's 
evidence  of  discharge  or  release  to 
determine  whether  the  applicant  is 
entitled  to  veteran's  preference. 

(d)  Information  on  other  credit  The 
docket  will  include,  by  entries  in  the 
running  record  or  by  letters,  information 
on  the  need  to  refinance  secured  and 
major  unsecured  debts.  Also, 
information  will  be  included  which 
shows  other  credit  is  not  available  in  the 
amount  needed  or  is  not  available  under 


repayment  terms  which  the  applicant 

can  meet, 

S  1943.33    Loan  approval  or  dtsapproval. 

[a]  Loan  approval  authority.  Initial 
and  subsequent  loans  may  be  approved 
as  authorized  by  Subpart  A  of  Part  1901 
of  this  chapter  provided: 

(1)  The  total  debt  including  the  loanfs) 
being  made  (unpaid  principal  and  past 
due  interest)  against  the  security  wilt 
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not  exceed  the  market  value  of  the 
security. 

(2)  No  significant  changes  have  been 
made  in  the  development  plan 
considered  by  the  appraiser  when  real 
estate  will  be  taken  as  security. 

(b)  Loan  approval  action.  (1)  The  loan 
approval  o^icial  must  approve  or 
disapprove  applications  within  the 
deadlines  set  out  in  S  1910.4  of  Subpart 
A  of  Part  1910  of  this  chapter.  The  loan 
approval  official  is  responsible  for 
reviewing  the  docket  to  determine 
whether  the  proposed  loan  complies 
with  established  policies  and  all 
pertinent  regulations.  When  reviewing 
the  docket,  the  loan  approval  official 
will  determine  that; 

(i)  The  County  Committee  has 
certified  the  appUcant  eligible. 

(ii)  The  Committee  certification  has 
been  properly  completed  and  signed  by 
at  least  two  members  of  the  Committee. 

(iii)  Funds  are  requested  for 
authorized  purposes. 

(iv)  The  proposed  loan  is  based  on  a 
feasible  plan.  Planning  forms  other  the 
Form  FmHA  431-2  may  be  used  when 
they  provide  the  necessary  information. 

(v)  The  security  is  adequate. 

(vi)  Neccssar>'  supervision  is  planned, 
and 

(vii)  All  other  pertinent  requirements 
have  been  met  or  will  be  met, 

(2)  When  approving  the  loan,  the 
approval  official  will: 

(i)  Indicate  on  all  copies  of  Form 
FmHA  1940-1.  "Request  for  Obligation 
of  Funds."  any  conditions  required  by 
FmHA  regulations  that  must  be  met  for 
loan  closing: 

(ii)  Specify  any  special  security 
requirements; 

(til)  Indicate  special  conditions  or 
agreements  needed  with  prior 
lienhoiders  when  appropnale; 

(iv)  Indicate  that  satisfactory  title 
evidence  has  been  obtained: 

(v)  Indicate  any  other  special 
requirements,  and 

(vi)  Sign  the  onginal  and  one  copy  of 
Form  FmHA  1940-1  and  insert  the  title 
of  the  approving  official. 

(c)  Loan  disapproval.  The  loan 
approval  official  must  approve  or 
disapprove  applications  within  60  days 
after  receiving  a  complete  appHcation. 
as  set  out  in  §  1910.4  of  Subpart  A  of 
Part  1910  of  this  chapter.  The  following 
action  will  be  taken  when  a  loan  is 
disapproved: 

(1)  The  reasons  for  disapproval  will 
be  indicated  on  Form  FmHA  1940-1  by 
the  loan  approval  official  or  the  reasons 
will  be  in  a  letter  or  the  running  record  if 
this  form  has  not  been  completed. 
Suggestions  of  how  to  remedy  the 
disapproval  should  be  included. 


(2)  The  County  Supervisor  will  notify 
the  apphcant  in  writing  of  the  action 
taken  and  include  any  suggestions  that 
could  result  In  favorable  action.  The 
applicant  will  be  advised  of  the 
opportunity  to  appeal.  (See  Subpart  B  of 
Part  1900  of  this  chapter.) 

(3)  Items  furnished  by  the  applicant 
during  docket  processing  will  be 
returned. 

S  1943.34    Requesting  tWe  service  and 
accepting  optton. 

When  the  loan  is  approved,  the 
following  action  will  be  taken: 

(a)  The  County  Supervisor  will 
request  the  applicant  to  obtain  title 
clearance  as  provided  in  Part  1807  of 
this  chapter  (FmtiA  Instruction  427.1) 
when  required,  if  this  has  not  been  done. 

(b)  The  applicant  will  sign  Form 
FmHA  440-35.  "Acceptance  of  Option." 
and  send  the  original  to  the  seller  if  land 
is  being  acquired.  A  copy  will  be  kept  in 
the  case  folder.  If  land  to  be  acquired 
will  be  subdivided  the  following  actions 
will  be  taken: 

(1)  Each  assignee  will  sign  Form 
FmHA  443-10,  "Acceptance  of  Option 
by  Assignee  (l-,and  to  be  Subdivided)." 

(2)  The  buyer  will  sign  Form  FmHA 
443-11.  "Acceptance  of  Option  by  Buyer 
(Land  lo  be  Subdivided). "" 

(3)  The  originals  of  the  forms  will  be 
mailed  to  the  seller  and  copies  retained 
in  the  County  Office  file. 

(c)  The  applicant  will  arrange  with  the 
seller  to  lake  possession  when  land  is 
being  acquired.  The  following  forms 
may  be  used  if  appropriate: 

(1)  Form  FmHA  443-5,  "Short  Term 
Lease  of  Optioned  Land  " 

(2)  Form  FmHA  44^-6,  "Short-Term 
Lease  (Between  Purchaser  and  Seller)." 

(3}  Form  FmHA  44^-8.  "Agreement 
(Between  Seller.  Purchaser,  and 
Tenant)." 

§  1943.35    Action  after  loan  approvid. 

(a)  Requesting  check.  If  the  County 
Supervisor  is  reasonably  certain  that  the 
loan  can  be  closed  within  20  working 
days  from  the  date  of  the  check,  loan 
funds  may  be  requested  at  the  time  of 
loan  approval  through  the  Slate  Office 
terminal  system  If  funds  arc  not 
requested  when  the  loan  is  approved, 
advances  in  the  amount  needed  will  be 
requested  through  the  State  Office 
terminal  system.  Loan  funds  must  be 
provided  to  the  applicant(s)  within  15 
days  after  loan  approval,  unless  the 
applicant(8)  agrees  to  a  longer  period.  If 
no  funds  are  available  within  15  days  of 
loan  approval,  funds  will  be  provided  to 
the  applicant  as  soon  as  possible  and 
within  15  days  after  funds  become 
available,  unless  the  applicant  agrees  to 
a  longer  period.  If  a  longer  period  is 


agree  upon  by  the  applicant(s),  the  same 
will  be  documented  in  the  case  file  by 
the  County  Supervisor. 

(1)  When  all  loan  funds  can  be 
disbursed  at,  or  within  30  days  after. 
loan  closing  of  if  the  amount  of  funds 
that  cannot  be  disbursed  does  not 
exceed  S5,000,  the  total  amount  of  the 
loan  will  be  requested  in  a  single 
advance. 

(2)  When  loans  funds  cannot  be 
disbursed  as  outlined  in  paragraph  (a)(l] 
of  this  section,  the  amount  needed  to 
meet  the  immediate  needs  of  the 
borrower  will  be  requested  through  the 
Slate  Office  terminal  system.  The 
amount  of  each  advance  should  meet 
the  needs  of  borrowers  as  much  as 
possible,  so  that  the  amount  in  the 
supervised  bank  account  will  be  kept  ai 
a  minimum.  The  Finance  Office  will 
continue  to  supply  Form  FmHA  440-5" 
until  the  entire  loan  has  been  disbursed. 
The  County  Super\isor  should  tell  the 
borrower  to  notify  the  County  Office  of 
amounts  needed  on  a  timely  basis  to 
avoid  delays  in  receiving  loan  checks 

(b)  Handling  loan  checks.  (1)  When 
the  loan  check  or  the  borrower's 
personal  funds  are  to  be  deposited  in  Ihe 
designated  loan  closing  agent's  escrow 
account  this  will  be  done  no  later  than 
the  dale  of  loan  closing.  If  loan  funds  or 
the  borrower's  personal  funds  are  to  be 
deposited  in  a  supervised  bank  account, 
this  will  be  done  in  accordance  with 
Subpart  A  of  Part  1902  of  this  chapter  as 
soon  as  possible,  but  in  no  case  later 
than  the  first  banking  day  following  the 
date  of  loan  closing. 

(2)  If  a  loan  check  is  received  and  the 
loan  cannot  be  closed  within  20  working 
days  from  the  date  of  the  check,  the 
County  Supervisor  will  lake  appropriate 
action  in  accordance  with  FmHA 
Instruction  102.1.  a  copy  of  which  may 
be  obtained  from  any  FmHA  office.  The 
applicant  must  agree  to  a  delayed  loan 
closing  and  the  same  will  be 
documented  in  the  case  file  by  the 
County  Supervisor. 

(3)  When  a  check  is  returned  and  the 
loan  wii!  be  closed  at  a  subsequent  date, 
another  check  will  be  requested  in 
accordance  with  FmHA  Instruction 
102.1.  a  copy  of  which  may  be  obtained 
as  stated  in  paragraph  (b)(2}  of  this 
section. 

(c)  Cancellation  of  loan.  If.  for  any 
reason  a  loan  check  or  obligation  will  be 
cancelled: 

(1)  The  County  Supervisor  will  notify 
the  Slate  Office  and  Finance  Office  of 
loan  cancellation  by  using  Form  FmHA 
1940-10.  "Cancellation  of  U.S.  Treasury 
Check  and/or  Obligation."  The  County 
Office  will  send  a  copy  of  Form  FmHA 
1940-10  to  the  designated  attorney. 
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Regional  Attorney,  or  the  title  insurance 
company  representative  providing  loan 
closing  instrucltona  to  indicate  that  the 
loan  has  been  canceiled.  If  a  check 
received  in  the  County  Office  is  to  be 
cancelled,  the  check  wiil  be  returned 
through  the  Concentration  Banking 
System  (CBS)  as  prescribed  in  FmllA 
Instruction  1951-B  (available  in  any 
FniKAofRce).  or  if  an  office  is  not  uBing 
CBS,  the  check  will  be  processed  with 
Form  Fmli\  1940-10.  in  accordance 
with  FmHA  LnatrucUon  lOZl  [available 
in  any  FmHA  ufTice). 

(2)  Interested  parlies  will  be  notified 
of  the  cancellation  as  provided  in  Part 
1807  of  this  chapter  (FmHA  Instruction 
4271). 

(d)  Cancellation  of  advances  When 
an  advance  is  to  be  cancelled,  the 
County  Supervisor  must  take  the 
foUowing  actions; 

(1)  Complete  and  distribute  Form 
FmHA  1940-10  in  accordance  with  the 
FMI. 

(2)  When  necessary,  prepare  and 
execute  a  substitute  promissory  note 
reflecting  the  re\'ised  total  of  the  loan 
and  the  re^^sed  repayment  schedule 
Vwhen  It  is  not  potsible  to  obtain  ■ 
substitute  promissory  note,  the  County 
Supervisor  will  show  on  Form  FmHA 
440-57  the  revised  amount  of  the  loan 
and  the  revised  repayment  schedule. 

fp)  Incpfiase  or  decrease  m  amount  of 
L-an  If  it  becomes  necessary  to  Increase 
or  decrease  the  amount  of  the  loan  prior 
to  loan  closing,  the  County  Supervisor 
vvitl  request  that  all  distributed  docket 
forms  be  returned  to  the  County  Ofrice 
and  reprocessed  unless  the  change  is 
minor  and  replacement  forms  can 
rp'idily  be  completed  and  submitted  In 
(he  latter  case,  a  memorandum  will  be 
dttgched  to  the  revised  forms  and  sent 
!;/  thf  State  Office 

§^  1943^6-1943.37     (Revisedl 

§  1943.3«     Loan  ctoslnfl  actions. 

When  a  loan  closing  da!e  has  been 
agreed  upon,  the  County  Supervisor  will 
notify  the  borrower  and  the  seller,  if 
any.  of  the  loan  dosing  date.  The 
following  appropriate  actions  will  be 
taken  in  connection  with,  and  after.  loan 
closing. 

fa)  Real  estate  mortgate  loans.  When 
a  loan  is  to  be  secured  by  a  real  estate 
mortgage,  it  wiil  be  closed  in 
accordance  with  the  applicable 
pruv:3:ons  of  Part  1807  of  this  chapter 
iFtiH.A  Instniction  427  1).  except  as 
modified  for  loans  of  SIO.OOO  or  less  in 
5  1943.19  (bi(4)  of  this  subpart. 

(bt  loans  involving  chattel  or  other 
r.onreal estate  security.  All  chattel 
security  instruments  will  be  signed  and 
filed  as  prescnbtd  in  Subpart  B  of  Part 


1941  of  this  chapter  for  operating  loans 
The  following  forms  will  be  used  for 
(:hattpl  security: 

(1 )  Form  FmHA  440-15,  "Secunly 
Agreement  (Insured  Loans  to 
Individuals)." 

(2)  Form  FmHA  440-25.  "Financing 
Statement"  or.  when  authorized.  Form 
FmHA  440-A25,  "Financing  Statement. " 

(3)  State  forms  may  be  used  if 
national  forms  are  not  legally 
acceptable.  Such  forms  will  require 
OGC  and  National  Office  clearance. 

(c)  Applicant's  financial  condition. 
The  County  Supervisor  will  review  with 
the  applicant  the  financial  statement 
which  was  prepared  at  the  lime  the 
docket  was  developed,  if  there  have 
been  significant  changes  in  the 
applicants  financial  condition,  the 
financial  statement  will  be  revised  and 
initialed  by  the  applicant  and  the 
County  Supervisor  When  an  applicant's 
financial  condition  has  changed  to  the 
extent  that  it  appears  that  the  loan 
would  be  unsound  or  improper,  the  loan 
will  not  be  closed.  If  a  revised  loan 
docket  is  needed  to  meet  loan 
requirments  or  determine  loan 
soundness,  it  will  be  developed  and 
submitted  lo  the  appropriate  lojin 
approval  official 

Idj  Loan  approval  i  onditinns-  The 
County  Supervisor  will  mlorm  the 
applicant  of  any  loan  approval 
conditions  that  need  to  be  met.  iTiese 
conditions  wiil  usually  be  included  in 
the  notice  mforming  the  applicant  of  the 
loan  closing  date.  The  loan  will  not  be 
closed  if  the  applicant  is  unable  to  meet 
loan  approval  conditions. 

(e)  Change  in  the  use  of  funds  planned 
for  refinancing. 

l^]  County  Supervisors  are  authorized 
to; 

(i)  Transfer  funds  planned  to  be  used 
for  refinancing  specific  debts  to  other 
debts  when  there  is  a  need  to  do  so,  and 

(ii)  Transfer  funds  planned  to  be  used 
for  other  purposes  to  pay  small 
deficiencies  in  estimates  for  refinancing 
debts,  providing  there  are  sufficient 
remaining  fimds  to  complete  any  land 
purchase  and  planned  development. 

(Z)  A  revised  docket  will  be  developed 
when; 

(i)  The  total  amount  of  debts  to  be 
refinanced  has  increased  in  such  an 
amount  that  planned  loan  purposes 
cannot  be  carried  out,  and 

(ii)  The  applicant  is  unable  to  make  up 
any  deficienaes  from  other  resources. 

(0  Assignment  of  income  from  real 
estate  to  be  mortgaged.  Income  to  be 
received  by  the  borrower  from  royalties, 
leases,  or  other  existing  agreements 
under  which  the  value  of  the  real  estate 
security  will  be  reduced  will  be  assigned 
and  disposed  of  in  accordance  with 


Subpart  A  of  Part  196S  of  this  chapter, 
including  provisions  for  written  consent 
of  any  prior  lienholder.  Wh^n  the 
County  Supervisor  deems  it  advisable. 
assignments  also  may  be  taken  nn  all  or 
a  portion  of  income  to  be  derived  from 
nondepleting  sources  such  as  income 
from  bonus  payments  or  annual  delay 
rentals.  Such  income  will  be  assigned 
and  disposed  of  in  atxordance  with 
Subpart  A  of  Part  1965  of  this  chapter 
(11  For  assignment  of  mrome,  Form 
FmHA  443-16.  "Assignment  of  Income 
from  Real  Estate  Security."  will  be  used. 
except  if  it  is  legally  inadequate  m  a 
State  it  may  be  adapted  to  that  State 
with  the  approval  of  the  0(JC  or  an 
authorized  State  Form  may  be  used 
instead. 

(2)  The  County  Supervisor,  upon  the 
advice  of  the  designated  attorney. 
escrow  agent,  title  insurance  company, 
or  the  OCC.  as  appropriate,  may  require 
acknowledgment  and  recordation  of  the 
assignment.  Any  cost  incident  thereto 
will  be  paid  by  the  borrower. 

(3)  At  the  time  Form  FmHA  443-18  is 
executed,  appropriate  notations  will  be 
made  on  Form  FmHA  40&-1. 
"Management  System  Card — 
Individufil,"  to  insure  that  the  proceeds, 
or  the  specified  portions  of  the  proceeds 
assigned  lo  FmHA  from  the 
transactions,  are  remitted  at  the  proper 
time. 

(g)  Preparation  of  the  note.  Form 
FmHA  1940-17.  "Promissory  Note."  will 
be  used  and  completed  in  accordance 
with  the  FMI. 

(1)  Separate  notes  will  be  prepared  for 
any  other  FmHA  loan  made 
simultaneously  with  the  FO  loan.  The 
notes  will  be  completed  as  provided  in 
the  appropriate  loan  regulation  and  FMI. 

(2)  All  FmHA  notes  to  be  secured  by 
real  estate  can  be  described  in  the  same 
mortgage. 

(;i)  The  promissory  note  will  be  signed 
as  follows: 

(i)  Individuals.  Only  the  apphcanl(8j 
will  sign  the  note  as  a  borrower.  If  the 
cosigner  is  needed  (see  {  1910.3(e)  of 
Subpart  A  of  Part  1910  of  this  chapter), 
the  cosigner  will  al?D  sign  the  note.  Any 
other  signatures  needed  to  assure  the 
required  security  will  be  obtained  as 
provided  in  State  supplements.  Persons 
who  are  minors  ur  mental  incompetents 
will  not  execute  a  promissory  note. 
Except  when  a  person  has  pledged  only 
property  as  seciully  for  a  loan,  the 
purpose  and  effect  of  signing  a 
promissory  note  or  other  evidence  of 
indebtedness  for  a  loan  made  or  Insured 
by  FmHA  is  lo  incur  individual  personal 
liability  regardless  of  any  State  law  to 
the  contrary. 
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(iij  Cooperatives  or  corporations.  The 
appropriate  officers  will  execute  the 
note  on  behalf  of  the  cooperative  or 
corporation.  The  individual(8) 
designated  by  the  cooperative  or 
corporation  that  will  operate  the  farm 
will  sign  th^  note  as  co-signer(s)  and 
will  be  personally  liable  for  the  debt. 

(iii]  Partnerships  or  joint  operations. 
The  note  will  be  executed  by  the  partner 
or  joint  operator  authorized  lo  sign  for 
the  entity,  and  all  partners  in  the 
partnership  or  joint  operators  In  the 
joint  operation,  as  co-signers. 

(h)  Supplementary  payment 
agreement.  Form  FmHA  440-9. 
"Supplementary  Payment  Agreement." 
should  be  used  for  each  applicant  who 
regularly  (such  as  weekly,  monthly,  or 
quarterly)  receives  substantial  income 
from  an  off-farm  source,  a  nonfarm 
enterprise,  or  from  farming. 

(i)  Obtaining  insurance.  The  applicant 
will  be  informed  of  the  insurance 
requirements  set  forth  in  §  1943.24(d)  of 
this  subpart. 

(j)  Effective  time  of  loan  closing.  An 
FO  loan  is  considered  closed  when  the 
mortgage  is  filed  for  record. 

(k)  Distribution  of  documents  after 
loan  closing.  The  County  Supervisor 
should  review  the  forms  and  closing 
actions.  Corrective  action  should  be 
taken  when  necessary, 

(1)  Real  estate  mortgage. 

(i)  When  the  original  recorded 
instrument  is  returned  to  County  Office; 

(A)  File  the  original  in  the  County 
Office  file,  and 

(B|  Give  a  copy  to  the  borrower. 

(ii)  when  the  original  is  retained  by 
recorder: 

(A)  File  a  conformed  copy  in  County 
Office  file,  and 

(B)  Give  a  conformed  copy  to  the 
borrower. 

(iii)  The  County  Supervisor  will 
provide  copies  that  may  be  needed  in 
some  cases  for  interested  third  parties. 

(2)  Deeds. 

())  Give  the  original  to  borrower,  and 
(ii)  Retain  one  copy  to  file. 

(3)  Title  insurance  policies. 

(i)  File  the  mortgage  title  policy  in  the 
County  Office  file,  and 

(ii)  Give  the  Owner's  title  policy,  if 
one  is  obtained,  to  the  borrower. 

(4)  Water  stock  certificates  or  similar 
collateral  will  be  retained  in  the  County 
Office  file. 

(5)  Abstracts  of  title. 

(i)  Return  to  the  borrower,  except  that 
when  they  were  obtained  from  a  third 
party  with  understanding  they  will  be 
returned,  the  abstracts  will  be  sent  to 
the  third  party.  A  memorandum  receipt 
will  be  obtained  when  abstracts  are 
dnli^'ered  to  the  third  party. 


(ill  Form  FmHA  140-4.  "Transmittal  of 
Documents"  will  be  used  and  a 
receipted  copy  kept  in  the  County 
Office.  The  FMI  should  be  followed  for 

preparing  this  form. 

$§  1943.39-1943.41     (Reserved} 

§  1943.42    S*rvlcirtg. 

FO  loans  will  be  serviced  in 
accordance  with  Subpart  A  of  Part  1965 
of  this  chapter  and/or  Subpart  S  of  Part 
1951  of  this  chapter.  Chattel  security  for 
FO  loans  will  be  scrvice-d  in  accordance 
with  Subpart  A  of  Part  1962  of  this 
chapter  and/or  Subpart  S  of  Part  1951  of 
this  chapter. 

$  1943.43    SuDsequent  FO  toans. 

A  subsequent  FO  loan  is  a  loan  made 
to  a  borrower  who  is  currently  in  debt 
for  an  FO  loan, 

(a)  A  subsequent  loan  may  be  made 
for  the  same  purpose  and  under  the 
same  conditions  as  an  initial  loan. 

(b)  The  subsequent  loan  will  be 
processed  in  the  same  manner  as  an 
initial  loan. 

(c)  A  new  real  estate  mortgage  will 
not  be  necessary  provided; 

(1)  All  the  land  which  will  8er\'e  as 
securitj'  for  the  loan  is  described  on  the 
present  real  estate  mortgage  and 

(2)  The  real  estate  mortgage  has  a 
future  advance  clause  and  a  State 
supplement  provides  authority  for  using 
such  a  clause  and 

(3)  The  required  lien  priority  is 
obtained  with  the  existing  mortgage  and 
future  advance  clause. 

§1943.44    Sobortfinatlons. 

Subordinations  in  favor  of  other 
lenders  will  be  processed  tn  accordance 
with  Subpart  A  of  Part  1965  of  this 
chapter. 

§§1943.45-1943.49    [Reserved) 

§1943.50    Slate  supplements. 

State  supplements  wiil  be  issued  as 
necespan,'  lo  implement  this  subpart. 

Exhibits  to  Subngri  A 

Exhibit  B — ^Target  Participation  Rates 
for  Farmer*  Home  .Administration 
(FmllAl  Direct  Farm  Ownership  (FO) 
Loan  and  Acquired  Property  Outreach 
Program  for  Members  of  Socially 
Ditiadvantaged  Groups. 

I.  GENERAL  Provisions  of  the 
Agricultural  Credit  Act  of  1987  require 
Farmers  Home  Administration  (FmHA) 
to  establish  target  participation  rates  for 
providing  direct  Farm  Ownership  (FO) 
loan  funds  and  acquired  farmland 
assistance  lo  members  of  socially 
disadvantaged  groups.  These  rates  are 


established  to  ensure  that  members  of 
socially  disadvantaged  groups  are 
provided  access  to  direct  FO  loan  funds 
and  acquired  farmland.  The  target 
participation  rate  established  for  each 
State,  and  each  County  within  the  State. 
is  based  on  the  proportion  of  minority 
rural  population  to  the  total  rural 
population  in  the  State,  and  for  each 
County  within  the  State. 

II.  IMPLEMENTATION 
RESPONSIBILITIES:  States  will  meet 
their  target  participation  rates  in  use  of 
direct  FO  loan  funds  and  the  sale  of 
inventory  property. 

A.  The  target  participation  rate,  as 
provided  in  this  Exhibit,  will  be  applied 
to  direct  Farm  Ownership  loan  funds 
and  inventory  property  in  the  following 
manner: 

1,  The  targeted  portion  of  a  State's 
Fiscal  Year  direct  farm  ownership 
allocation,  as  outlined  in  Exhibit  A  of 
Subpart  L  of  Part  1940  of  this  chapter, 
will  be  used  exclusively  to  enable 
mem.bers  of  socially  disadvantaged 
groups  to  purchase  suitable  farmland. 
Additional  funds  will  be  available  from 
the  National  Office  Reserve  to  enable 
States  to  obligate  loans  for  socially 
disadvantaged  applicants  should  their 
targeted  allocation  be  insufficient.  This 
requirement  doe.s  not  prohibit  States 
from  using  their  allocation  of  regular 
direct  FO  funds  for  making  loans  lo 
members  of  socially  disadvantaged 
groups. 

2.  Inventory  property.  Stales  will 
ensure  that  members  of  socially 
disadvantaged  groups  have  an 
opportunity  to  purchase,  as  a  minimum, 
the  number  of  mventor>'  farms  available 
October  1  of  each  year  x  a  State's  target 
participation  rate.  Sales  of  suitable 
Inventory  farmland  will  be  handled  in 
accordance  with  the  applicable 
provisions  of  Subpart  C  of  Part  1955  of 
this  chapter.  Leasing  of  inventory 
property  will  be  handled  in  accordance 
with  the  applicable  provisions  of 
Subpart  B  of  Part  1955  of  this  chapter. 

III.  OTHER  ISFORMA  TION  The 
National  Office  will  provide  each  State 
Director  with  a  list  of  the  target 
participation  rates  for  each  county  by 
October  1  of  each  year.  Stale  Directors 
shall  make  available  to  each  County  and 
District  Office  the  counly(ies)  target 
participation  rates.  State  Directors  will 
make  every  effort  to  provide  the  greater 
amount  of  direct  FO  loan  funds  and 
inventory  farmland  to  counties  having 
the  larger  socially  disadvantaged 
population- 
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Total  U.S.  Participation  Rate 


&m 

Taiget 

parttopaDon 

rata 

Abihama 

Af'zona _ 

39 

CotnfdAi 

Cnnnnrttriif 

3 

l>)l4i«V* 

17 

FInnrI* 

14 

rwwvQi. 

HawiiB 

Htahn 

IHl-^B    ..        . 

2 

Iftrtumfl  

Iowa     

Kantafky             

Mmm 

Mnrylmrt             

Uirnigan                              

Uinnoi:.-i»»              

(ubtftmn 

Wonlarai                                  

J 

Nffvartfl                      

Ni»s*.  W*v.--n           

57 

Nnilti  n«hnJa       

O«o 

Ohlafwna                          

Orogrxi 

PenrvBytwanw 

2 

Iftah       

Vfwmnn*                  ,   ,      , 

VirqwiMi                    ,  , __... 

As^hinqlnn         ___.., 

Wywning                    ._„     

26.  Section  1943  51  through  1943.100 
are  rpvised  to  read  as  foHow?- 

Subpart  B — Insured  Soil  and  Water 
Loan  Policies.  Procedures,  and 

Authorizations 

;  1943.51     Introduction. 

1^5  s:,-  p:ir*  cnnrdins  regulations  for 
r..>ir..r.g  ;ni;,ai  ar.d  subsequent  insured 
Soil  and  Water  (SW)  loans.  It  is  the 
policy  of  Farmers  Home  Administration 
(FmllAl  \o  make  loans  to  any  qualified 
applicant  without  regard  to  race,  color, 
religion,  sex.  national  origin,  marital 
siatus.  age  or  physicial/mental  handicap 
provided  the  applicant  can  execute  a 
legal  contract.  See  Exhibit  A  of  Subpart 
A  of  this  Part  for  making  SW  loans  to 
entrymen  on  unpatented  public  lands. 


See  Subpart  R  of  Part  2000  of  this 
chapter  (available  in  any  FmHA  office) 
for  the  Memorandum  of  Understanding 
between  the  Farm  Credit  Administration 
(FCA)  and  thp  FmHA. 

S  1943.52    Objectives. 

The  basic  objective  of  the  SW  loan 
program  is  to  provide  credit  and 
management  assistance  to  eligible 
farmers  and  ranchers  when  credit  is  not 
available  elsewhere.  FmHA  assislanoe 
enables  farm  and  ranch  operators  to  use 
their  land  resources  to  Improve  their 
financial  conditions  so  that  they  can 
obtain  credit  elsewhere. 

S  1943.53    Management  assistance. 

Supervision  will  be  provided 
borrowers  to  the  extent  necessary  to 
achieve  loan  objectives  and  protect  the 
Government's  interest,  in  accordance 
with  Subpart  B  of  Part  1924  of  this 
chapter. 

S  1943.54    Oeflnmons. 

Approval  official.  A  field  official  who 
has  been  delegated  loan  and  grant 
approval  authorities  within  applicable 
loan  programs,  subject  to  the  dollar 
limitations  contained  in  tables  available 
in  any  FmHA  office. 

Borrower.  When  a  loan  is  made  to  an 
individual,  the  individual  is  the 
borrower.  When  a  loan  is  made  to  an 
entity,  the  corporation  cooperative, 
partnership  or  joint  operation  is  the 
borrower. 

Cooperative.  An  entity  which  has 
farming  as  its  purpose  and  whose 
members  have  agreed  to  share  the 
profits  of  the  fanning  enterprise.  The 
entity  must  be  recognized  as  a  farm 
cooperative  by  the  laws  of  the  State(s] 
in  which  the  entity  will  operate  a  farm. 

Corporation.  For  the  purposes  of  this 
regulation,  a  private  domestic 
corporation  created  and  organized 
under  the  laws  of  the  Statefs)  in  which 
the  entity  will  operate  a  farm. 

Farm.  A  tract  or  tracts  of  land. 
improvements,  and  other  appurtenances 
considered  to  be  farm  property  which  is 
used  or  will  be  used  in  the  production  of 
crops  or  livestock,  including  the 
production  offish  under  controlled 
conditions,  for  sale  in  sufficient 
quantilites  so  that  the  property  is 
recognized  as  a  farm  rather  than  a  rural 
residence.  The  term  "farm"  also 
includes  any  such  land  and 
improvements  and  facilities  used  in  a 
nonfarm  enterprise.  It  may  also  Include 
d  residence  which,  although  physiaally 
separate  from  the  farm  acreage,  is 
ordinarily  treated  as  a  part  of  the  farm 
in  the  local  community. 

Feasible  plan.  A  feasible  plan  is  a 
plan  based  upon  the  applicant/ 


borrower's  records  that  show  the 
farming  operation's  actual  production 
and  expenses.  These  records  will  be 
used  along  with  realistic  anticipated 
prices,  including  farm  program 
payments  when  available,  to  determine 
that  the  income  from  the  farming 
operation,  along  with  any  other  reliable 
off-farm  Income,  will  provide  the  income 
necessary  for  the  applicant/horrower  to 
at  least  be  able  to: 

(a)  Pay  all  operating  expenses  and  all 
taxes  which  are  due  during  the 
projected  farm  budget  period. 

(b)  Meet  necessary  payments  on  all 
debts,  except  as  provided  in  S  1941.14  of 
Subpart  A  of  Part  1941  of  this  chapter, 
for  annual  production  loans  or 
subordinations  made  to  delinquent 
borrowers. 

(c)  Provide  living  expenses  for  the 
family  members  of  an  individual 
borrower  or  a  wage  for  the  farm 
operator  in  the  case  of  a  cooperative. 
corporation,  partnership  or  joint 
operation  borrower  which  is  in 
accordance  with  essential  family  needs. 
Family  members  include  the  Individual 
borrower  or  farm  operator  in  the  case  of 
an  entity,  and  the  immediate  members 
of  the  family  which  resides  in  the  same 
household. 

Fish  fanning.  The  production  of  fish, 
moUusks,  or  crustaceans  (or  other 
invertebrates)  under  controlled 
conditions  in  ponds,  lakes,  streams,  or 
similar  holding  areas,  lliis  involves 
feeding,  tending,  harvesting  and  other 
activities  as  are  necessary  to  properly 
raise  and  market  the  products. 

Indefinite  parole.  To  verify  that 
applicants  other  than  citizens  are  legally 
admitted  to  the  U.S.  on  the  indefinite 
parole,  such  applicants  must  provide 
their  Form  1-94.  "Immigration  on 
Indefinite  Parole"  card. 

Joint  operation.  Individuals  that  have 
agreed  to  operate  a  farm  or  farms 
together  as  a  business  unit.  The  real  and 
personal  property  is  owned  separately 
or  jointly  by  the  individuals.  A  husband 
and  wife  who  want  to  apply  for  a  loan 
together  will  be  considered  a  joint 
operation. 

Leasehold.  A  right  to  use  farm 
property  for  a  specific  period  of  time 
under  conditions  provided  for  in  a  tease 
agreement. 

Majority  interest.  Any  individual  or  a 
combination  of  individuals  owning  more 
than  a  SO  percent  mterest  in  a 
cooperative,  corporation,  partnership  or 
joint  operation. 

Mortgage.  Any  form  of  security 
interest  or  lien  upon  any  rights  or 
Interest  in  real  property  of  any  kind.  In 
Louisiana  and  Puerto  Rico  the  term 
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"mortgage"  also  refers  to  any  security 
interest  in  chattel  property. 

Partnership.  An  entity  consisting  of 
individuals  who  have  agreed  to  operate 
a  farm.  The  entity  must  be  recognized  as 
a  partnership  by  the  laws  of  the  Statefs) 
in  which  the  entity  will  operate  a  farm 
and  must  be  authorized  to  own  both  real 
and  personal  property  and  to  incur 
debts  in  its  own  name. 

Security.  Property  of  any  kind  subject 
to  a  real  or  personal  property  hen.  Any 
reference  to  collateral  or  security 
property  shall  be  considered  a  reference 
to  the  term  security. 

State  or  United  States.  The  United 
States  itself,  each  of  the  several  States, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States. 
Guam.  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

§1943.55    (Reserved) 
§1943.56    Credit  elsewhere. 

The  applicant  .shall  certify  in  writing 
on  the  appropriate  forms,  and  the 
County  Supervisor  shall  verify  and 
document,  that  adequate  credit 
elsewhere  is  not  available,  with  or 
without  a  guarantee  or  subordination,  to 
finance  the  applicant's  actual  needs  at 
reasonable  rates  and  terms,  taking  into 
consideration  prevailing  private  and 
cooperative  rales  and  terms  in  the 
community  in  or  near  where  the 
applicant  resides  for  loans  for  similar 
purposes  and  periods  of  time. 

(a)  If  the  County  Supervisor  receives 
letters  or  other  written  evidence  from  a 
lenderls)  indicating  the  applicant  Is 
unable  to  obtain  satisfactory  credit, 
these  wlU  be  included  in  the  loan 
docket. 

(b)  If  the  applicant  cannot  qualify  for 
the  needed  credit  from  the  lenders 
contacted,  but  one  or  more  of  them  has 
Indicated  Ihey  would  provide  credit  with 
an  FmHA  guarantee,  or  the  County 
Supemaor  determines  that  the  applicant 
can  obtain  a  guaranteed  loan,  the 
applicant  will  be  advised  to  file  an 
application  with  that  lender(B)  so  that  a 
guaranteed  SW  loan  request  can  be 
processed  by  the  lender  for 
consideration  by  FmHA. 

(c)  Property  and  interest  in  property 
owned  and  income  received  by  an 
individual  applicant;  and  cooperative 
and  its  members,  as  individuals:  a 
corporiition  and  its  stockholders,  as 
individuals;  a  partnership  and  it 
partners,  as  individuals:  and  a  joint 
operation  and  Its  joint  operators,  as 
individuals:  will  be  considered  and  used 
by  an  applicant  in  obtaining  credit  from 
other  sources. 


§  %  1943.57-1943.60     [Reserved! 

§  1943.61     Receiving  and  proces«tF>o 
applications. 

Applications  will  be  received  and 
processed  as  provided  in  Subpart  A  of 
Part  1910  of  this  chapter,  with 
consideration  given  to  the  requirements 
in  Exhibit  M  of  Subpart  G  of  Part  1940  of 
this  chapter. 

$  1943.62    Soil  and  Water  k>an  etigit>iltty 
requirements. 

In  accordance  with  the  Food  Security 
Act  of  1985  (Public  Law  99-1981.  after 
December  23. 1985,  if  an  individual  or 
any  member,  stockholder,  partner,  or 
joint  operator  of  an  entity  is  convicted 
under  Federal  or  Stale  law  of  planting, 
cultivating,  growing,  producing, 
harvesting,  or  storing  a  controlled 
substance  (see  21  Cre  Part  1308.  which 
is  Exhibit  C  of  Subpart  A  of  Part  1941  of 
this  chapter  and  is  available  in  any 
FmHA  ofiice.  for  the  definition  of 
"controlled  substance")  prior  to  loan 
approval  in  any  crop  year,  the  individual 
or  entity  shall  be  ineligible  for  a  loan  for 
the  crop  year  in  which  the  individual  or 
member,  stockholder,  partner,  or  joint 
operator  of  the  entity  was  convicted  and 
the  four  succeeding  crop  years. 
Applicants  will  attest  on  Form  FmHA 
410-1.  "Application  for  FmHA  Services." 
convicted  of  such  crime  after  December 
23,  1985.  In  addition,  the  following 
requirements  must  be  met: 

(a)  An  individual  must: 

(1)  Be  a  citizen  of  the  United  States 
(see  §  1943.54  of  this  subpart  for  the 
definition  of  "United  States")  or  an  alien 
lawfully  admitted  to  the  United  Stales  - 
for  permanent  residence  under  the 
Immigration  and  Nationality  Act.  Aliens 
must  provide  Forms  1-151  or  1-551, 
"Alien  Registration  Receipt  Card." 
indefinite  parolees  are  not  eligible.  If  the 
authenticity  of  the  information  shown 
on  the  alien's  identification  document  is 
questioned,  the  County  Supervisor  may 
request  the  Immigration  and 
Naturalization  Service  (INS)  to  verify 
the  information  appearing  on  the  alien's 
identification  card  by  completing  INS 
Form  G-641.  "Application  for 
Verification  of  Information  from 
Immigration  and  Naturalization 
Records,"  obtainable  from  the  nearest 
INS  District  (See  Exhibit  B  of  Subpart  A 
of  Part  1944  of  this  chapter.)  Mail  the 
completed  form  to  INS.  The  payment  of 
a  service  fee  by  FmHA  to  INS  is  waived 
by  inserting  in  the  upper  right  hand 
comer  of  INS  Form  G~641,  the  following: 
"INTERAGENCY  LAW 
ENFORCEMENT  REQUEST." 

(2)  Possess  the  legal  capacity  to  incur 
the  obligations  of  the  loan. 


(3)  Have  the  character  (emphasizing 
credit  history,  past  record  of  debt 
repayment  and  reliabihty),  and  industry 
necessary  to  carr>'  out  the  proposed 
operation.  Past  record  of  debt 
repayment  will  not  be  cause  for  a 
determination  that  the  applicant/ 
borrower  is  not  eligible  if  an  honest 
attempt  has  been  made  to  make  the 
payments. 

(4)  Honestly  try  to  carry  out  the 
conditions  and  terms  of  the  loan. 

(5)  Be  unable  to  obtain  sufficient 
credit  elsewhere  to  finance  actual  needs 
at  reasonable  rates  and  terms,  taking 
into  consideration  prevailing  private 
and  cooperative  rates  and  terms  in  the 
community  in  or  near  which  the 
applicant  resides  for  loans  for  similar 
proposes  and  periods  of  time. 

(6)  Be  the  owner  or  operator  of  a  farm 
dfler  the  loan  is  closed. 

(7)  If  a  tenant,  has  a  satisfactory 
written  lease  for  a  sufficient  period  of 
time  and  under  terms  that  will  enable 
the  operator  to  obtain  reasonable 
returns  on  the  improvements  to  be  made 
with  the  SW  loan.  In  addition,  the  lease 
or  separate  agreement  should  provide 
for  compensating  the  tenant  for  any 
unexhausted  value  of  the  improvemf-nts 
upon  termination  of  the  lease. 

(b]  A  cooperative,  corporation. 
partnership  or  joint  operation  must. 

(1)  Have  the  character  (emphasizing 
credit  history,  past  record  of  debt 
repayment  and  reliability),  and  industry- 
necessary  to  carry  out  the  proposed 
operation.  This  requirement  also  must 
be  met  by  the  individual  members, 
stockholders,  partners  or  joint  operators. 
Past  record  of  debt  repayment  will  not 
be  cause  for  a  determination  that  the 
applicant /borrower  is  not  eligible  if  an 
honest  attempt  has  been  made  to  moke 
the  payments. 

(2)  Honestly  try  to  carry  out  the 
conditions  and  terms  of  the  loan.  This 
requirement  also  must  be  met  by  the 
individual  members,  stockholders, 
partners  or  joint  operators. 

(3)  Consist  of  members,  stockholders, 
partners,  or  joint  operators  holding  a 
majority  interest  who  ere  citizens  of  the 
United  States  (see  $  143.54  of  this 
subpart  for  the  definition  of  "United 
Stales"),  or  aliens  lawfully  admitted  to 
the  United  States  for  permanent 
residence  under  the  Immigration  and 
Nationality  Act.  Aliens  must  provide 
Forms  1-151  or  1-551.  "Alien  Registration 
Receipt  Card. '  Indefinite  parolees  are 
not  eligible.  If  the  authenticity  of  the 
information  shown  on  the  alien's 
identification  docimieni  is  questioned. 
the  County  Supervisor  may  request  the 
Lnmiigration  and  Naturalization  Service 
[INSj  to  verify  the  information  appearing 
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on  the  alien  9  identification  card  by 
compieting  INS  Form  G-64I. 
Application  for  Verification  of 
information  from  Immigration  and 
Naturalization  Records,"  obtainable 
frorr.  the  nearest  INS  District  (See 
Exhibit  B  of  Subpart  A  of  Part  1944  of 
this  chapter  )  Mail  the  completed  form  to 
INS  The  payment  of  a  ser\'ice  fee  by 
FmHA  to  INS  is  waived  by  inserting  in 
the  upper  right  hand  comer  of  INS  Form 
C-&4i,  the  following:  "INTERAGENCY 
LAW  EN'FORCEMENT  REQUEST  ' 

(4)  Be  authorized  to  own  and/or 
opp'-aie  a  farm  in  the  Slate(s)  in  which 
the  farm  is  located. 

(5)  Be  unable  to  obtain  sufficient 
credit  elsewhere,  either  as  an  entity  or 
as  individual  members,  stockholders, 
partners,  or  joint  operators,  to  fmance 
actual  needs  at  reasonable  rates  and 
terms  taking  Into  account  prevailing 
private  and  cooperative  rates  and  terms 
m  or  near  the  community  for  loans  for 
similar  proposes  and  periods  of  time. 

(6)  Be  controlled  by  individuals 
engaged  primarily  and  directly  in 
farming  or  ranching  in  the  United  States 
after  the  loan  is  made. 

(")  Be  the  owner  or  operator  of  the 
farm  after  the  loan  is  made 

(a)  If  a  tenant,  has  a  satisfactory 
written  lease  for  a  sufficient  period  of 
time,  and  under  terms  that  will  enable 
the  applicant  to  obtain  reasonable 
returns  on  the  improvements  made  with 
the  loan.  In  addition,  the  lease  or 
separate  agreement  should  provide  for 
compensating  the  tenant  for  any 
unexhausted  value  of  the  improvements 
upon  termination  of  the  lease. 

|9)  Consist  of  members,  stockholders.   * 
partners,  or  joint  operators,  who  are 
individuals  and  not  corpora tion(s1, 
partnership(s).  cooperativpfs)  or  joint 
nppratinnfs)- 

§  194363— 1943.65    IReservedl 

^1943.66    Loan  purposes. 

Loans  that  are  consistent  with  all 
Federal,  State  and  local  environmental 
quality  standards  may  be  made  to: 

(a)  Pay  costs  for  construction, 
m.a'erials,  supplies,  equipment,  and 
services  related  to  land  and  water 
development,  use.  conser\'ation:  and 
energy  saving  measures  related  to  soil 
and  water  conservation,  such  as: 

(1)  Terraces,  dikes,  resen-'oirs.  ponds, 
tanks,  cisterns,  liquid  and  solid  waste 
disposal  facilities,  wells,  pipelines, 
pumping  and  irrigation  equipment, 
ditches  and  canals  for  drainage, 
waterways,  and  erosion  control 
structures. 

(2)  Drainage  of  land  which  is  part  of 
an  operating  farm  unit. 

[3]  Land  clearing. 


(4)  Sodding,  subsoiling,  land  leveling, 
timing  and  fencing. 

(5)  Fertilizer  and  seed  used  in 
connection  with  a  soil  conservation 
practice  or  to  establish  or  improve 
permanent  vegetation. 

(6)  Forestation  for  sustained  yield  and 
tree  planting  for  erosion  control  or 
shelter  belt  purposes. 

(7)  Gasoline,  oil.  and  equipment  rental 
or  hire  connected  with  establishing  or 
completing  the  development. 

(8)  Reasonable  expenses  incidental  to 
obtaining,  planning,  closing  and  making 
the  loan,  such  as  fees  for  legal, 
engineering  or  other  technical  services 
and  first  year  insurance  premiums 
which  are  required  to  be  paid  by  the 
borrower  and  which  cannot  be  paid 
from  other  funds.  Loan  funds  may  also 
be  used  to  pay  the  borrower's  share  of 
Social  Security  taxes  for  labor  hired  by 
the  borrower  in  connection  with  making 
any  planned  Improvements. 

(9)  Purchase  or  repair  of  special- 
purpose  equipment,  such  as  terracing, 
land  leveling  and  ditching  equipment, 
provided: 

(i)  Such  equipment  Is  needed  and  will 
facilitate  the  completion  of  maintenance 
of  the  planned  improvement,  and 

(HI  The  cost  of  the  equipment  plus  the 
other  costs  related  to  Improvement  will 
not  be  more  than  if  performed  by  a 
contractor  or  by  another  method. 

(10)  Pay  the  cost  of  construction  of 
alcohol  and  methane  gas  facilities  along 
with  essential  equipment. 

[b]  Pay  the  costs  of  meeting  Federal, 
Slate  or  local  requirements  for 
agricultural,  animal,  or  poultry  waste 
pollution  abatement  and  control 
facilities,  including  construction, 
modification,  or  relocation  of  the  farm  or 
farm  structures,  if  necessary,  to  comply 
with  such  pollution  abatement 
requirements. 

(c)  Acquire  a  source  of  water  to  be 
used  on  land  the  applicant  owns,  will 
acquire,  or  operates  mctudlng: 

(1)  The  purchase  of  water  slock  or 
membership  in  an  incorporated  water 
users  association. 

(2)  The  acquisition  of  a  water  right 
through  appropriation,  agreement, 
permit,  or  decree. 

(.1)  The  acquisition  of  water  supply  or 
right,  and  the  land  on  which  it  is 
presently  being  used,  when  the  water 
supply  or  right  cannot  be  purchased 
without  the  land,  provided: 

(i)  The  value  of  the  land  without  the 
water  supply  or  right  ts  only  an 
incidental  part  of  the  title  price,  and 

(11}  The  water  supply  will  be 
transferred  to,  and  used  more  effectively 
on,  other  land  owned  or  operated  by  the 
applicant. 


(d)  Refinance  debts  subject  to  the 
following; 

(1)  The  debts  were  incurred  for 
authorized  SW  loan  purposes. 

(2)  All  development  or  repair  work 
conforms  to  FmHA  standards  or  those 
standards  wilt  be  met  with  the  SW  loan 

(3)  The  applicant's  present  creditors 
will  not  furnish  credit  at  rales  and  terms 
the  applicant  can  meet. 

(4)  The  County  Supervisor,  by 
contacting  the  appropriate  lender, 
verifies  and  documents,  cither  in  the 
running  record  or  by  letter  from  the 
lender,  the  need  to  refinance  any 
secured  debts  and  major  unsecured 
debts.  The  unpaid  balance  on  the  debts 
to  be  refinanced  will  be  verified. 

(e)  Purchase  land  or  en  interest 
therein  for  sites  or  rights-of-way  and 
easements  upon  which  a  water  or 
drainage  facility  will  be  located. 

(0  Pay  that  part  of  the  cost  of 
facilities,  improvements,  and  "practices" 
which  will  be  paid  for  in  connection 
with  participation  in  programs 
administered  by  agencies  such  as  the 
Agricultural  Stabilization  and 
Conservation  Servir.e  or  the  Soil 
Conservation  Service  only  when  such 
costs  cannot  be  covered  by  purchase 
orders  or  assignments  to  material 
suppliers  or  contractors.  If  loan  funds 
are  advanced  and  the  portion  of  the 
payment  for  which  the  funds  were 
advanced  is  likely  to  exceed  $1,000,  the 
applicant  will  assign  the  payment  to  the 
Farmers  Home  Administration  (FmHA). 

(g)  Provide  water  supply  facilities  for 
dwellings  and  farm  buildings,  including 
such  facilities  as  wells,  pumps, 
farmstead  distribution  systems,  and 
home  plumbing. 

(h)  Pay  costs  of  land  and  water 
development,  use.  and  conservation 
essential  to  the  applicant's  farm,  subject 
to  the  following: 

(1)  Such  a  loan  may  be  made  on  land 
with  defective  title  owned  by  the 
apphcant  (see  §1943.69  (b))  or  on  land  in 
which  the  applicant  owns  an  undivided 
interest  providing; 

(i|  The  amount  of  funds  used  on  such 
land  is  limited  to  $25,000. 

(ii)  There  is  adequate  security  for  the 
loan,  and 

(iij)  The  tract  is  not  included  in  the 
appraisal  report. 

(2)  Such  a  loan  may  be  made  on  land 
leased  by  the  applicant  providing: 

(i)  The  terms  of  the  lease  are  such  thai 
there  is  reasonable  assurance  the 
applicant  will  have  use  of  the 
improvement  over  its  useful  life. 

(li)  A  written  lease  provides  for 
payment  to  the  tenant  or  assignee  any 
unexhausted  value  of  the  improvement 
if  the  lease  is  terminated,  and 
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(iii)  There  is  adequate  sectuity  for  the 

loan. 

;  1943.67     Loan  Hmltations. 
An  SW  loan  will  not  be  approved  if: 

(a)  The  noncontiguous  character  of  a 
farm  containing  two  or  more  tracts  is 
such  that  an  efficient  farming  operation 
and  nonfarm  enterprise  cannot  be 
conducted  due  to  the  distance  between 
tracts  or  due  to  inadequate  rights-of- 
way  or  public  records  between  tracts. 

(b)  The  limitation  found  in  S  1943  79 
(c)  of  this  subpart  is  exceeded. 

(c)  The  loan  is  made  for  any  purpose 
that  will  contribute  to  excessive  erosion 
of  highly  erodible  land  or  to  the 
conversion  of  wetlands  to  produce  an 
agricultural  commodity,  as  further 
explained  in  Exhibit  M  of  Subpart  G  of 
Part  1940  of  this  chapter.  Refer  to  FmHA 
Instruction  2000-LL  of  this  chapter, 
"Memorandum  of  Understanding 
Between  FmHA  and  U.S.  Fish  and 
Wildlife  Service,"  for  assistance  in 
ImpIementatiorL 

§1943.6S    RatM  and  terms. 

(a)  Terms  of  loan.  Each  loan  will  be 
scheduled  for  repayment  over  a  period 
not  to  exceed  40  years  from  the  date  of 
the  note  or  such  shorter  period  as  may 
be  necessary  to  assure  the  loan  will  be 
adequately  secured,  taking  into  account 
the  probable  depreciation  of  the 
security.  The  loan  approval  official  will 
also  consider  the  repayment  ability  of 
the  applicant,  as  reflected  in  the 
completed  Form  FmHA  431-2.  "Farm 
and  Home  Plan."  or  other  similar  plan  of 
operation  acceptable  to  FmHA  when 
setting  the  terms.  In  any  case,  there 
must  be  an  interest  payment  scheduled 
at  least  annually  in  accordance  with  the 
FMI  for  FmHA  1940-17,  "Promissory 
Note."  Loans  may  have  reduced  annual 
installments  scheduled,  of  least  partial 
interest,  for  the  first  five  years. 

(b)  Reamoriization.  When  the  loan 
approval  official  determines  that 
reamoriization  will  assist  in  the  orderly 
collection  of  any  SW  loan,  the  loan 
approval  official  may  take  such  action 
under  Subpart  S  of  Part  1951  of  this 
chapter. 

(c)  Interest  rate.  Upon  request  of  the 
applicant,  the  interest  rate  charged  by 
FmHA  will  be  the  lower  of  the  interest 
rales  in  effect  at  the  time  of  loan 
approval  or  loan  closing.  If  an  appUcant 
dues  not  indicate  a  choice,  the  loan  will 
be  closed  at  the  interest  rate  in  effect  at 
the  time  of  loan  approval  Interest  rates 
are  specified  in  Exhibit  B  of  FmHA 
Inatruclion  4401  (available  in  any 
FmHA  office)  for  the  type  assistance 
involved. 


SI 943.69    Securtty 

(a)  General.  Each  SW  loan  will  be 
secured  by  real  estate,  chattels,  other 
security,  leaseholds,  or  a  combination  of 
these. 

(b)  Real  estate  security.  (1)  A 
mortgage  will  be  taken  on  the  entire 
farm  to  be  improved  which  Is  owned  by 
the  applicant,  including  land  in  which 
the  applicant  owns  an  undivided 
interest,  except  a  portion  of  the  farm 
will  be  excluded  when: 

(i)  The  applicant's  title  to  that  pari  of 
the  farm  is  defective,  and  cannot  be 
cured  at  a  reasonable  cost,  provided: 

(A)  The  Office  of  the  General  Counsel 
(OCC)  determines  that  the  applicant's 
interest  is  of  such  nature  that  It  is  not 
mortgageable;  and 

(B)  To  include  the  land  would 
complicate  loan  servicing  or  liquidation: 
and 

(C)  Any  land  on  which  title  is 
defective  will  not  be  included  in  the 
appraisal  of  the  farm  whether  or  not  it  is 
described  on  the  mortgage. 

(D)  State  law  prohibits  taking  a  lien 
on  homestead  property,  except  for  the 
purchase  money  of  that  property  and 
financing  improvements  and  the  Slate 
Director  has  issued  a  State  supplement 
exempting  taking  a  lien  on  homestead 
property  where  purchase  money  or 
improvements  are  not  involved. 

(ii)  The  present  henholder  on  that  part 
of  the  farm  will  not  permit  a  junior  lien 
or  Slate  law  will  not  recognize  or  permit 
a  lien  provided: 

(A}  The  part  excluded  from  the 
security  is  not  included  in  the  apraisal 
report:  and 

(B)  OGC  advice  is  obtained  before 
excluding  any  real  estate  from  the 
security  or  the  conditions  under  which 
real  estate  can  be  excluded  are  outlined 
by  a  State  supplement. 

(iii)  Soundness  of  the  loan  will  not  be 
affected  if  there  is  defective  title  or  part 
of  the  farm  is  not  included  as  security. 

(iv)  An  SW  loan  is  made  just  to 
finance  construction  of  an  alcohol  or 
methane  gas  facility,  a  hen  will  be  taken 
on  the  faciUty  and  sufficient  other 
property  to  adequately  secure  the  loan, 
even  though  a  majority  of  the  products 
are  used  on  the  farm.  In  these  situations, 
a  lien  need  not  be  taken  on  the  entire 
farm  when  it  is  not  needed  to  secure  the 
loan.  When  the  security  is  so  located 
that  legal  righl-of-way  to  the  property  is 
not  available,  an  easement  or  agreement 
will  be  obtained  providing  for  right  of 
ingress  and  egress. 

(2)  When  the  farm  alone  will  not 
provide  enough  security,  other  real 
estate  owned  by  the  applicant  may  also 
be  taken  as  security. 


(3)  Loans  may  be  secured  by  a  junior 
lien  on  real  estate  provided: 

(i)  Prior  lien  instruments  do  not 
contain  provisions  for  future  advances 
(except  for  taxes,  insurance,  other  costs 
needed  to  protect  the  security,  or 
reasonable  foreclosure  costsj. 
cancellation,  summary  forfeiture,  or 
other  clauses  that  may  jeopardize  the 
Government's  interest  or  the  applicant's 
ability  to  pay  the  SW  loan  unless  any 
such  undesirable  provisions  are  limited, 
modified,  waived  or  subordinated 
insofar  as  the  Government  is  concerned. 

(li)  Agreements  are  obtained  from 
prior  lienholders  to  give  notice  of 
foreclosure  to  FmHA  whenever  State 
law  or  other  arrangements  do  not 
require  such  a  notice.  Any  agreements 
needed  will  be  obtained  as  provided  in 
Part  1807  of  this  chapter  (FmHA 
Instruction  427.1], 

(4)  The  designated  attorney,  title 
insurance  company,  or  CX^C  will  furnish 
advice  on  obtaining  security  when  a  Ufe 
estate  is  involved. 

(5J  Any  loan  of  $10,000  or  less  may  be 
secured  by  the  best  lien  obtainable 
without  title  clearance  or  legal  services 
as  required  in  Part  1807  of  this  chapter 
(FmHA  Instruction  427.1).  provided  the 
County  Supervisor  believes  from  a 
search  of  the  county  records  that  the 
applicant  can  give  mortgage  on  the  farm. 
This  exception  to  title  clearance  will  not 
apply  when: 

(i)  The  loan  is  made  simultaneously 
with  that  of  another  lender. 

(ii)  This  provision  conflicts  with 
program  regulations  of  any  other  FmHA 
loan  being  made  simultaneously  with 
the  SW  loan. 

(61  The  Departments  of  Agriculture 
and  Interior  have  eigreed  that  FmHA 
loans  may  be  made  to  Indians  and 
secured  by  real  estate  when  title  is  held 
in  trust  or  restricted  status.  When 
security  is  taken  on  real  estate  held  in 
trust  or  restricted  status: 

(i)  The  applicant  will  request  the 
Bureau  of  Indian  Affairs  (BIA)  to  furnish 
Title  Status  Reports  to  the  County 
Supervisor. 

(ii)  BIA  approval  will  be  obtained  on 
the  mortgage  after  it  has  been  signed  by 
the  applicant  and  any  other  party  whose 
signature  is  required. 

(c)  Chattel  security.  Loans  may  be 
jjecured  by  chattels  subject  to  ihp 
following  conditions: 

(1)  Roal  estate  security  is  inadequate 
to  secure  the  loan  or  is  not  available  at 
all 

(2)  Taking  a  lien  on  chattels  will  not 
prevent  the  borrower  from  obtaining 
operating  credit  from  other  sources  or 
the  FmHA. 
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[3;  )unior  liens  on  chattels  may  be 
taken  when  there  is  enough  equity  in  the 
property.  However,  when  practical,  a 
first  lien  on  selected  chattel  items 
should  be  obtained. 

(4)  A  first  hen  will  be  taken  on 
equipment  or  fixtures  bought  with  loan 
funds  whenever  such  property  cannot  be 
tr.rluded  in  the  real  estate  hen  and  this 
additional  security  is  needed  to  secure 
thp  !nan. 

|')|  When  a  loan  is  made  only  for  the 
P-irchdse  of  shares  of  water  stock,  such 
stock  will  be  pledged  or  assigned  as 
security  for  the  loan.  No  other  security 
need  by  required  if  the  stock  represents 
thp  right  to  receive  water  and  is 
trar.sferrable  separately  from  the  land, 
provided: 

[')  There  is  a  market  for  the  stock. 

nil  The  purchase  pnce  is  no  greater 
thdn  the  pnce  at  which  stock  m  the 
Wtiter  company  is  normally  said. 

[6i  If  secured  by  chattels  only,  the 
loan  cannot  be  over  $100,000  and  must 
be  scheduled  for  repayment  within  20 
years  nr  the  useful  life  of  the  security, 
whichever  is  less. 

[7)  Chattel  security  will  be  obtained 
and  kept  effective  as  notice  to  third 
parties  as  provided  in  Subpart  A  of  Part 
1962  and  Subpart  B  of  Part  I'M!  of  this 
chdpter 

Id)  Other  security.  [X]  Items  such  as 
land,  buildings,  fixtures,  fences,  water, 
water  stock  and  facilities,  other 
improvements,  easements,  rights  of  way. 
and  other  appurtenances  that  are 
considered  part  of  the  farm  and  usually 
pass  with  the  farm  in  a  change  of 
ownership  may  be  taken  as  additional 
secunty  when  needed.  If  any  of  these  do 
not  pass  with  a  change  of  ownership, 
the  County  Supervisor  will  obtain 
advice  from  the  designated  attorney, 
title  insurance  company  or  OCC  to 
properly  identify  such  items  and  include 
them  in  an  appropriate  secunty 
instrument  or  assignment. 

(2)  Other  property  that  cannot  be 
converted  to  cash  without  jeopardizing 
the  borrowers  farm  operation  may  be 
taken  as  additional  security  when 
needed.  Examples  of  such  security  may 
include  cash  value  of  insurance  policies. 
slock,  memberships  or  stock  in 
associations  or  water  stocks-  Any 
property  taken  as  additional  secunty 
must  have  secunty  value  and  be 
transferable  Advice  will  be  obtained 
from  the  designated  attorney,  title 
insurance  company  or  the  OGC  on 
obtaining  this  secunty  or  assignment. 

(*•)  Loans  secured  by  Jeaspholds  A 
loan  may  be  secured  by  a  mortgage  on 
the  leasehold  if  it  has  negotiable  value 
and  \s  able  to  be  mortgaged,  subject  to 
the  following: 


(1)  The  unexpired  term  of  the  lease 
should  extend  beyond  the  repayment 
period  of  the  loan  for  a  period  sufficient 
to  ensure  the  objectives  of  the  loan  will 
be  achieved.  If  the  loan  repayment 
period  is  equal  to  or  greater  than  the 
period  covered  by  the  lease,  the 
borrower  must  provide  other  security  to 
secure  the  loan  or  the  lessor  must  agree 
in  writing  to  compensate  the  borrower 
for  any  unexhausted  value  of  the 
improvements  when  the  lease  expires  or 
IS  terminated. 

(2)  The  lessor  must  have  good  and 
marketable  title  to  the  real  estate,  which 
may  be  subject  to  a  prior  lien,  or  the 
lessor  must  have  signed  a  contract  to 
purchase  the  real  estate.  The  contract  to 
sell  and  the  lien  instruments  must  not 
contain  covenants,  such  as  short 
redemption  periods  or  rights  to  cancel, 
which  may  jeopardize  the  Govemmenfs 
security.  Any  provisions  which  may 
jeopardize  the  Government's  security 
must  be  limited,  modified,  waived  or 
subordinated  in  favor  of  the 
Government. 

(3)  With  respect  to  achieving  the 
purpose  of  the  loan,  obtaining  adequate 
security  and  being  able  to  service  the 
loan  and  enforce  its  rights,  the 
Government,  as  holder  of  a  mortgage 
upon  a  lease  or  leasehold  interest,  must 
be  in  a  position  substantially  as  good  as 
if  it  held  a  second  mortgage  on  the  real 
estate.  Besides  the  lessor's  consent  to 
the  SW  mortgage  on  the  leasehold 
interest,  FmliA  should  consider  whether 
or  not; 

(1)  There  Is  reasonable  security  of 
tenure.  The  borrower's  interest  should 
not  be  subject  to  summary  forfeiture  or 
cancellation. 

(ii)  The  right  to  foreclose  the  SW 
mortgage  and  sell  without  restrictions 
would  adversely  affect  the  seltibility  or 
market  value  of  the  security. 

(iii)  FmHA  has  a  right  to  bid  at  a 
foreclosure  sale  or  to  accept  voluntary 
conveyance  in  heu  of  foreclosure 

(iv)  FmHA  has  the  right,  after 
acquiring  the  leasehold  through 
foreclosure  or  voluntary  conveyance  in 
lieu  of  foreclosure,  or  in  event  of 
abandonment  by  the  borrower,  to 
occupy  the  property  or  sublet  it.  and  to 
sell  it  for  cash  or  credit.  In  case  of  a 
credit  sale,  the  FmHA  should  lake  a 
vendor's  mortgage  with  rights  similar  to 
those  under  the  original  SW  mortgage. 

(v)  The  borrower  has  the  right,  in  the 
event  of  default  or  inability  to  continue 
with  the  lease  and  the  SW  loan,  to 
transfer  the  leasehold,  subject  to  the  SW 
mortgage,  to  an  eligible  transferees  who 
will  assume  the  SW  debt. 

(vl)  Advance  notice  will  be  given  to 
FmHA  of  the  lessor's  intention  to  cancel, 
terminate  or  foreclose  upon  the  lease- 


Such  advance  notice  should  be  long 
enough  to  permit  FmHA  to  ascertain  the 
amount  of  delinquencies,  the  total 
amount  of  the  lessor's  and  any  other 
prior  interest,  the  market  value  of  the 
leasehold  interest  and.  If  ligation  is 
involved,  to  refer  the  case  with  a  report 
of  the  facts  to  the  United  Stales 
Attorney  for  appropriate  action. 

(vii)  There  are  express  provisions 
covering  the  question  of  FmHA's 
obligation  to  pay  unpaid  rental  or  other 
charges  accrued  at  the  time  it  acquires 
possession  of  the  property  or  title  to  the 
leasehold,  and  those  which  become  due 
during  FmHA's  occupancy  or  ownership, 
pending  further  servicing  or  liquidation. 

(viii)  There  are  any  necessary 
provisions  to  assure  fair  compensation 
to  the  lessee  for  any  part  of  the  premises 
taken  by  condemnation. 

(Ix)  Any  other  provisions  are 
necessary  to  obtain  an  interest  which 
can  be  mortgaged 

(4)  A  State  supplement  will  be  issued 
in  any  Stale  in  which  real  estate  or 
chattel  liens  may  be  taken  on  leasehold 
interests  in  farmland  and  recorded  so  as 
to  protect  the  mortgagee. 

(5)  The  following  language  or  similar 
language  which,  in  the  opinion  of  OGC 
or  the  designated  attorney,  is  legally 
adequate,  will  be  inserted  on  the  lien 
instrument: 

"All  Burrower'i  right,  title,  and  inlereM  in 

and  to  (he  leasehold  eaiaie  for  a  lemt  of 

yram  beginning  on .  lfl_,  created  and 

established  by  a  certain  Lease  dated 

19 ,  executed  by 

as  lessortii).  recorded  on .  19 .  In  Book 

,—  ..  pnge  _  __  of  (he Records  of  said 

County  and  State,  and  any  renewals  and 
extenaiuns  thereof,  and  all  Borrower's  right. 
title,  and  interest  m  and  to  »aid  Lease, 
covering  the  following  real  esiate:"  (To  t>e 
inserlKd  juxt  bt^fori!  the  legal  description.) 
This  additional  covenant  will  t>e  ins*:rled  In 
the  mortgage: 

Borrower  will  pay  when  due  all  rents  and 
any  and  all  other  charges  required  by  said 
Lease,  will  comply  with  all  other 
requirements  of  said  Lease,  and  will  not 
surrender  or  relinquish  without  the 
Ckjvernment's  written  consent,  any  of  the 
Borrower's  right,  title  or  interest  in  or  to  said 
lessehnld  estate  or  under  said  Lease  while 
this  instrument  remnins  in  efffct 

(f)  State  supple  wen  ts.  Each  Slate  will 
supplement  this  section  to  provide 
instructions  on  forms  to  be  completed 
and  other  requirements  to  be  met  in 
order  to  obtain  the  required  security.  In 
each  Slate  where  loans  will  be  made  to 
Indians  holding  title  to  land  in  trust  or 
restricted  status.  FmHA  and  BIA  will 
decide  on  a  way  to  exchange  necessary 
information,  and  the  procedure  to  be 
followed  will  be  set  out  in  a  State 
supplemenL 
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(g)  Special  secunty  requirements. 
When  SW  loans  are  made  to  eligible 
entities  that  consist  of  members, 
stockholders,  partners  or  joint  operators 
who  are  presently  indebted  for  an  SW 
loan(s]  as  individuals)  or  when  SW 
loans  are  made  to  eligible  individuals, 
who  are  members,  stockholders, 
partners  or  joint  operators  of  an  entity 
which  is  presently  indebted  for  an  SW 
Ioan(s].  security  must  consist  of: 

(1)  Chattel  and/or  real  estate  security 
that  is  separate  and  identifiable  from 
the  security  pledged  to  FmHA  for  any 
other  farmer  program  insured  or 
guaranteed  loans. 

(2)  Different  lien  positions  on  real 
estate  are  considered  separate  and 
Identifiable  collateral. 

(3)  The  outstanding  amount  of  loans 
made  may  not  exceed  the  value  of  the 
collateral  used. 

(h)  Same  security.  Except  as  provided 
in  paragraph  (g)  of  this  section,  when  an 
SW  loan  (insured  or  guaranteed)  is 
made  to  a  borrower  who  has  other 
FmHA  loans,  the  same  real  estate 
collateral  may  secure  more  than  one 
loan  so  long  as  the  outstanding  loan 
amount  does  not  exceed  the  total  value 
of  the  security. 

§  1943.70-1943.72    (Reservedl 

$  1943.73    General  provisions. 

(a)  Flood  and  mudslide  hazard  areas. 
Flood  and  mudslide  hazards  will  be 
evaluated  whenever  the  farm  to  be 
financed  is  located  in  special  flood  or 
mudslide  prone  areas  as  designated  by 
the  Federal  Emergency  Management 
Administration  (FEMA).  Subpart  B  of 
Part  1806  of  this  chapter  (FmHA 
instruction  426.2)  as  well  as  Subpart  G 
of  Part  IMO  of  this  chapter  will  be 
complied  with  when  loan  funds  are  used 
to  construct,  modify,  or  relocate 
buildings  in  such  areas.  This  will  not 
prevent  making  loans  on  farms  when  the 
farmstead  is  located  in  a  flood  or 
mudslide  prone  area  and  if  funds  are  not 
included  in  the  loan  for  building 
improvements.  However,  the  hazard  will 
need  to  be  noted  in  the  appraisal  report. 
When  land  development  or 
improvements  such  as  dikes  terraces, 
fences,  and  intake  structures  platmed  to 
be  located  in  special  flood  or  mudslide 
prone  areas,  loan  funds  may  be  used 
subject  to  the  following: 

(1)  The  Corps  of  Engineers  or  the  Soil 
Conservation  Service  (SCS)  will  be 
consulted  concerning: 

(i)  Likelihood  of  flooding. 

(ii)  Probability  of  flood  damage. 

(iii)  Recommendations  on  special 
design  and  specifications  needed  to 
minimize  flood  and  mudslide  hazards. 


(2)  FmHA  representatives  will 
evaluate  the  proposal  and  record  the 
decision  in  the  loan  docket  in 
accordance  with  Subpart  G  of  Part  1940 
of  this  chapter. 

(b)  Civil  rights.  The  provisions  of 
Subpart  E  of  Part  1901  of  this  chapter 
will  be  complied  with  on  all  loans  made 
which  involve  any  development 
financed  by  FmHA  that  will  be 
performed  by  a  contract  or  subcontract 
of  more  than  $10,000, 

(c)  Protection  of  historical  and 
archaeo/ogicaJ properties.  If  there  is  any 
evidence  to  indicate  the  property  to  be 
financed  has  historical  or  archaeological 
value,  the  provisions  of  Subpart  F  of 
Part  1901  of  this  chapter  apply. 

(d)  Environmental  requirements.  See 
Subpart  G  of  Part  1940  of  this  chapter  for 
applicable  envirorunental  requirements. 
Refer  to  Subpart  LL  of  Part  2000  of  this 
chapter  (available  in  any  FmHA  office) 
for  assistance  m  implementation. 

(e)  Equal  Credit  Opportunity  Act.  In 
accordance  with  Title  V  of  Pub.  L  93- 
495.  the  Equal  Credit  Opportunity  Act, 
the  FmHA  will  not  discriminate  against 
any  applicant  on  the  basis  of  sex  or 
marital  status,  with  respect  to  any 
aspect  of  a  credit  transaction. 

(0  Compliance  with  Special  Laws  and 
Regulations.  (1)  Applicants  will  be 
required  to  comply  with  applicable 
Federal,  Stale  and  local  laws  and 
regulations  governing  construction; 
diverting,  appropriating,  and  using  water 
including  use  for  domestic  purposes; 
installing  facilities  for  draining  land;  and 
making  changes  in  the  use  of  land 
affected  by  zonmg  regulations. 

(2)  State  Directors  and  Farmer 
Programs  Staff  members  will  consult 
with  SCS.  U.S.  Geological  Survey.  State 
Geologist  or  Engineer,  or  any  board 
having  official  functions  relating  to 
water  use  or  farm  drainage  requirements 
and  restrictions  for  water  and  drainage 
development.  State  supplements  will  be 
issued  to  provide  guidelines  which: 

(i)  State  all  requirements  to  be  met. 
including  the  acquisition  of  water  rights. 

(ii)  Define  areas  where  development 
of  ground  water  for  irrigation  is  not 
recommended. 

(iii)  Define  areas  where  land  drainage 
i«  restricted. 

(3)  Applicants  will  comply  with  all 
local  laws  and  regulations,  and  will 
obtain  any  special  licenses  or  permits 
needed  for  nonfarm.  recreation, 
specialized  or  fish  farming  enterprises. 

(4)  Applicants  requesting  loans  for  the 
production  of  alcohol  fuel  should  be 
advised  to  consult  with  the  nearest 
Bureau  of  Alcohol.  Tobacco  and 
Firearms  (ATF)  regional  regulatory 
administrator  concerning  the  specific 
requirements  applicable  to  their 


operations.  Before  a  loan  is  closed, 
applicants  must  also  provide  evidence 
that  they  have  received  an  ATF 
operating  permit. 

S  1943.74    Special  requirements. 

(a)  Land  development.  When  possible, 
recommendations  for  land  development 
will  be  obtained  from  the  Forest  Service. 
State  Agricultural  Extension  Serxice. 
and  the  Soil  Conservation  Service  and 
included  in  the  development  plan,  and  in 
the  farm  and  home  plans.  In  planning 
such  development  with  the  applicant. 
the  County  Supervisor  will  encourage 
the  applicant  to  use  any  cost-sharing 
assistance  that  may  be  available 
through  any  source  such  as  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  program, 

fb)  Technical  assistance.  Applicants 
are  responsible  for  obtaining  all  the 
technical  assistance  required  in 
connection  with  an  SW  loan,  such  as 
that  needed  to  plan,  construct  or 
establish  the  improvement  or  facility  to 
be  financed. 

(c)  Loans  for  irrigation  purposes. 
Evidence  or  documentation  of  the 
following  should  be  obtained  when  loan 
funds  are  to  be  used  for  irrigation 
purposes: 

(1)  The  land  to  be  irrigated  is  suitable 
for  irrigation. 

(2)  The  applicant  has  a  right  to  use 
water  for  imgation. 

(3)  The  water  is  suitable  to  use  for 
irrigation  and  is  available  in  sufficient 
quantities  to  irrigate  a  specified  amount 
of  land. 

(4)  If  irrigation  specialists  have 
prepared  any  feasibility  studies,  copies 
of  these  studies  have  been  submitted  to 
FmHA. 

(d)  Insurance.  (1)  Insurance  will  be 
obtained  on  buildings  and  other 
property  as  provided  in  Subpart  A  of 
Part  1806  of  this  Chapter  (FmHA) 
Instruction  426.1)  when  the  loan  is 
secured  by  real  estate. 

(2)  See  §1943.73  (a)  of  this  subpart  for 
information  about  mudsHde  and  flood 
insurance. 

(3)  Chattel  security  should  be  insured 
against  hazards  customarily  insured 
against  in  the  area  if  the  loss  of  such 
security  would  jeopardize  the  interests 
of  the  Government. 

(e)  Life  estates.  When  life  estates  are 
involved,  loans  may  be  made: 

(1)  To  both  the  hfe  esiate  holder  and 
the  remainderman,  provided: 

(i)  Both  have  a  legal  right  to  occupy 
and  operate  the  farm;  and 

(ii)  Both  are  eligible  for  the  loan:  and 

(iii)  Both  parties  sign  the  note  and 
mortgage 
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(2)  To  the  remaJndennan  only, 

provided: 

(i)  The  remainderman  has  a  legat  righl 
to  uccupy  and  operate  the  farm;  and 

(ill  The  lien  instrument  is  signed  by 
the  remainderman,  life  estate  holder, 
and  any  other  party  having  any  interest 
m  the  secunty. 

(.11  To  the  life  estate  holder  only. 
provided: 

fi)  There  is  no  legal  restriction  placed 
'on  a  life  estate  holder  who  occupies  and 
operates  a  farm;  and 

In)  The  lien  instrument  is  signed  by 
the  life  estate  holder,  remainderman, 
and  any  other  party  having  any  Interest 
m  the  security. 

(fl  LitTis  fun/or  to  the  FmHA  hen.  A 
loan  will  not  be  approved  if  a  lien  junior 
to  the  FmHA  lien  is  likely  to  be  taken 
SLiTiultanenusly  with  or  immediately 
subsequent  to  the  loan  closing  to  secure 
rtr.y  debt  the  borrower  may  have  at  the 
time  nf  loan  closing  or  any  debt  that 
rr.d>  be  incurred  in  connection  with  the 
SVV  loan,  unless  the  total  debt  against 
the  security  wtjuld  be  within  its  market 
value. 

(g)  Graduation  of  SW  borrowers.  If.  at 
a.iy  time,  it  appears  diat  the  borrower 
may  be  able  to  obtain  a  refinancing  loan 
from  a  cooperative  or  private  credit 
source  at  reasonable  rates  and  terms, 
comparable  to  those  for  loans  for  similar 
purposes  and  periods  of  time  prevailing 
m  the  area  the  borrower  will,  upon 
request,  apply  for  and  accept  such 
financing. 

§  1343.75    Opttons.  piannmg.  and 
appraisals. 

(d)  Options.  An  applicant  is 
responsible  for  obtaining  options  on  real 
property.  Form  FmHA  44CKJ4.  ■*Option 
to  Purchase  Real  Property."  may  be 
used.  Other  forms  may  be  used  if 
acceptable  to  all  parties  concerned  and 
to  Fn-.HA.  When  an  FmHA  form  is  not 
used,  a  provision  should  be  included 
whu-h  makes  the  option  contingent  upon 
Fcr,HA  making  a  loan  to  the  buyer. 

(h)  Planning.  Farm  and  Home  Plans 
and  nonagricultural  enterpnse  plans, 
when  appropriate,  will  be  completed  as 
provided  in  Subpart  B  of  Part  1924  of 
this  chapter. 

(c)  .Appraisals.  (1)  Real  estate 
appraisals  will  be  completed  by  an 
FmHA  employee  or  contractor 
authorized  to  make  farm  appraisals 
when  real  estate  is  taken  as  security. 
The  contractor,  when  he/she  is  not  the 
appraiser,  is  responsible  for 
substantiating  the  appraiser's 
qualifications.  The  contractor  will 
obtain  FmHAs  concurrence  that  the 
appraiser  has  the  necessary 
qualifications  and  experience  before  the 
contractor  will  utilize  the  appraiser  in 


any  appraisal  work.  The  contractor/ 
appraiser  completing  the  report  must 
meet  at  least  one  of  the  foHowmg 
qualifications: 

(i)  Certification  by  a  national  or  State 
appraisal  society. 

(ii)  If  the  contractor  is  not  a  certitied 
appraiser  and  a  certified  appraiser  is  not 
available,  the  contractor  may  qualify  or 
may  use  other  qualified  appraisers,  if 
the  contractor  can  establish  that  he/she 
or  that  the  appraiser  meets  the  criteria 
for  a  certification  in  a  national  or  State 
appraisal  society, 

(tii)  The  appraiser  has  recent. 
relevant,  documented  appraisal 
experience  or  trainmg.  or  other  factors 
clearly  establish  the  appraiser's 
qualidcations. 

(2)  Real  estate  appraisals  will  be 
completed  aa  provided  in  Subpart  A  of 
Part  1809  of  this  chapter  (FmHA 
Instruction  422  IJ.  The  rights  to  mining 
products,  gravel,  oil.  gas.  coal  or  other 
minerals  will  be  considered  a  poriion  of 
the  security  for  farmer  program  loans 
and  will  be  speci5cally  included  as  a 
part  of  the  appraised  value  of  the  real 
estate  securing  the  loans. 

(3)  The  value  of  stock  required  to  be 
purchased  by  Federal  land  Bank  (FI^) 
borrowers  may  be  added  to  the 
recommended  market  value  of  the 
security,  provided; 

(i)  An  assignment  is  obtained  on  the 
slock,  or 

{ii]  An  assignment  is  obtained  which 
provided  that 

(A)  The  value  of  the  stock  at  the  time 
the  FLB  loan  is  satisfied  will  be  applied 
on  the  FLB  loan,  or 

(D)  The  stock  re^and  check  is  made 
payable  to  the  borrower  and  FmHA.  or 

(C)  The  stock  refund  check  is  made 
payable  to  the  borrower  and  mailed  to 
the  County  Supervisor. 

(iii)  The  total  of  the  stock  value  and 
the  recommended  market  value  of  real 
estate  is  indicated  in  the  comments 
section  of  the  appraisal  report. 

(4J  In  the  case  of  nonreal  estate 
security,  the  following  items  apply: 

(i)  Form  FmHA  440-21.  "Appraisal  of 
Chattel  Property."  will  be  used. 

(ii)  The  property  which  wUl  serve  as 
security  will  be  described  in  sufficient 
detail  so  it  can  be  identified. 

(iii)  Its  current  market  value  or,  if 
appropriate,  the  current  cash  value  will 
be  determined. 

§  1943.7ft    Planning  and  p«r1ormlng 
development 

The  development  work  will  be 
planned  and  completed  in  accordance 
with  Part  1924.  Subpart  A  of  this 
chapter. 


§  1943.77    Relatlonsnip  with  other  lenders. 

(a|  An  applicant  will  be  requested  to 
obtain  credit  from  another  source  when 
information  indicates  such  credit  is 
available.  When  another  lender  will  not 
make  a  loan  for  the  total  needs  of  the 
applicant  but  is  willing  to  participate 
with  an  SW  loan,  consideration  will  be 
given  to  a  participation  loan,  FmHA 
employees  may  not  guarantee, 
personally  or  for  FmHA.  repayment  of 
advances  made  from  other  credit 
sources.  However,  lenders  may  be 
assured  that  fien  pnorities  will  be 
recognized. 

(b)  The  County  Supervisor  and  (he 
other  lender's  representative  should 
maintain  a  close  working  relationship  in 
processing  loans  to  a  mutual  applicant 
or  borrower.  When  an  SW  loan  is  made 
at  the  same  time  as  a  loan  from  another 
lender,  that  lender's  lien  will  have 
priority  over  the  FmHA  lien  unless 
otherwise  agreed  upon.  The  lender's  lien 
priority  can  cover  the  following  in 
addition  to  principal  and  interest: 
Advances  for  payment  of  taxes, 
property  insurance,  reasonable 
maintenance  to  protect  the  security,  and 
reasonable  foreclosure  costs  including 
attorney's  fees. 

§1943  78    (Reserved) 

§  1943  79     flelationshfp  with  other  FmHA 
loans,  insured  and  guaranteed. 

(a)  Insured  SW  loans  may  be  made 
simultaneously  with  other  FniHA  loans 
or  to  borrowers  presently  in  debt  on 
FmHA  loans,  only  if  the  loan  limits 
involved  will  not  be  exceeded  and  all 
requirements  of  the  loans  involved  will 
be  met. 

(b)  New  applicants  and  borrowers 
indebted  to  FmHA  and/or  an  FmHA 
guaranteed  lcndcr(9]  for  an  EE  loan  may 
be  considered  for  an  SW  loan(s) 
provided  their  total  outstanding 
principal  indebtedness  to  FmHA  and/or 
the  FtntlA  guaranteed  lender(s)  for  the 
EE  and  any  FO.  RL.  OL  and  SW  loans 
will  not  exceed  S650.000. 

(c)  An  insured  SW  loan  may  be  made 
to  a  borrower  with  an  outstanding 
guaranteed  FO,  SW  of  RL  loan  when: 

(1)  The  total  insured  and  guaranteed 
FO.  SW  and  RL  principal  balance. 
including  the  new  loan,  owed  by  the 
loan  applicant  does  not  exceed  S300.(X)0 
at  loan  closing. 

(Z)  Different  lien  positions  on  real 
estate  are  considered  separate  and 
identifiable  collateral 

(3)  All  other  requirements  of  the  loan 
are  met. 

(d)  A  borrower  may  use  the  same 
collateral  to  secure  two  or  more  loans 
made,  insured  or  gauranteed  under  this 
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subpart  except  that  the  outstanding 
amount  of  such  loans  may  not  exceed 
the  total  value  of  the  collateral  so  used. 

5 1943.80    County  Commmee  certification. 

The  County  Committee  will  certify 
that  an  applicant  is  eligible  on  Form 


FmHA  440-2,  "County  Committee 
Certification  or  Recommendation." 
before  a  loan  is  approved.  In  some 
instances  the  Committee  may  want  to 
interview  the  applicant  or  see  the  farm 
before  making  any  recommendations. 


S  1943.81     (Reserved] 

§  1943.83    Loan  docket  processing. 

(a)  Forms.  FmHA  forms  are  available 
in  any  FmHA  office.  The  following  table 
is  a  guide  to  the  forms  needed  and 
shows  how  they  are  distributed. 


FmHA  Form 
No. 

NflfTW  Of  (onn 

Total  number 
dcopies 

Signed  t}y 

tXMTOWW 

Loan  docket 

Copy  lor 
borrotwer 

400-1 

2-.... -..- 

3 

1-0 

1-0 

1-C 

1-C 
1-C 

400-3 

»4oiioeloCon&BClorsanctApplic«ito 

400-4  

7 

2-oac    .    .... 

1-a 

1-C 

400-6 

CtMnpfamRA  Stj»!nmonl         

^ 

403-1 ■ 

1-C 
1-C 

410-1 

1-0    ..-    

1-0 

410-« 

410-10      

422-1  ' 

422-2  ' 

422-10  '  

424-1  ' 

P'wacv  Ad  Statement  to  References  ..                           ». 

2(9) 

i_C 

App'aisai  Report — Farm  Tract  ..  ..    . „ 

Apfxasef  s  wortsheet  Farm  Tracts  (Study  ol  CocnpataWe  Propertwe) 

1 

1-0 

1-0 

1-0 

\ 

2(2) 

3(^ 

1-0 . 

427-8  '  

Aoreemenl  witn  Pntx  Ljentvinder 

1^ 

431-1  1 

Lonq- Time  Ffam  and  Home  Plan 

Farm  and  Home  Plan „ „          „     , 

2 _... 

9^ 

2-ok; „ 

1-a ] 

1-0                    J 

1-C 

431-2 

1-C 

431-4  ' 

9 

1-C     

1940-t 

2-C»C(B| 

440-2 

County  Committee  Certification  or  Recomniendatkin. 

1 

440-9' 

2,     

1.J1 

1-0 

1-0 

1-C 

440-21  ■ 

Appraisal  of  Chattel  Property „ ._ 

1 . 

440-34  ' 

3(1)      

2-OAC 

440-45     

NondiscriminBtxxi  CertrTicaie  (tndMdual  Housing 

1940-21. 

Environmental  Review „ _            „      '   . 

3.  . 

1-0 

1940-22  Of 
E»riiW  H. 
Subpart  G, 

Pan  1940. 

443-12'.._      . 

1-C 

1940-20' 

Bequest  lor  Enviror>m«)ntnl  IntnrmAimn 

2- 

1-r 

492-19  • 

1-a 

1-0 

1922-11  ' 

AoDraisal  For  Mineral  Rights  .                                          ,          

-1 

O— Original;  C— Copy 

'  When  applicable. 

■  Not  used  wtien  a  credit  sale  ts  processed  without  a  ioan 

Notes  to  Tadie: 

(1)  Signed  copy  of  option  prevtousty  delivered  to  the  seHer. 

(2)  In  addition  to  the  plan  for  hrsl  fult  aop  year,  the  Inlenm  Plan,  if  prepared,  iwH  be  included  «i  the  dock^ 

(3)  When  tfte  Contract  Wethod  is  used.  3  copies  ol  plans  and  8pec(ficat>orw  wiU  be  required. 

(4)  Signed  copy  to  credrtor 

(5)  Copy  to  benholder 

(6)  Copy  to  State  Oirecior 

(7)  Records  of  appllcarYi  investiqaOon.  avajlatxlrty  ot  other  credrt  and  ao  forth,  which  femawi  wrth  tfw  docket 

(8)  Appllcint  must  sign  and  date  this  form. 

(9)  Signed  try  all  sources  ol  •ntorrrvation  concerning  the  appttcanf*  character  and  credtt.  Original  i6  retained  by  the  person  wno  supplies  the  mformahon 


(b)  Other  docket  items.  The  running 
record  and  correspondence  pertaining  to 
the  loan  application  and  docket  will  be 
included.  Other  items  may  include 
supplementary  information  to  farm  and 
home  plans;  nonfarm  enterprises;  and 
copies  of  mortgages,  contracts,  and 
deeds. 

(c)  Verification  of  veteran  s 
preference.  If  the  applicant  has  checked 
tlie  veteran  block,  the  County 
Supervisor,  or  other  County  Office 
employee  will  review  the  applicant's 
evidence  of  discharge  or  release  to 
determine  whether  the  applicant  is 
entitled  to  veteran's  preference. 

(d)  Information  on  other  credit.  The 
docket  will  include,  by  entries  in  the 
running  record  or  by  letters,  information 


on  the  need  to  refinance  secured  and 
major  tmsecured  debts.  Also, 
information  will  be  included  which 
shows  other  credit  is  not  available  in  the 
amount  needed  or  is  not  available  under 
repayment  terms  which  the  applicant 
can  meet. 

§  1943.83    Loan  approval  or  disapproval. 

(a)  Loan  approval  audwrity.  Initial 
and  subsequent  loans  may  be  approved 
as  authorized  by  Subpart  A  of  Part  1901 
of  this  chapter,  provided: 

(1)  Section  1943.67  of  this  subpart, 
containing  loan  limitations,  is  not 
violated. 

(2)  No  signiHcant  changes  have  been 
made  in  the  development  plan 
considered  by  the  appraiser  when  real 
estate  will  be  taken  as  security. 


[b]  Loan  approval  action.  (1)  The  loan 
approval  official  must  approve  or 
disapprove  applications  within  the 
deadhnes  set  out  in  §  1910.4  of  Subpart 
A  of  Part  1910  of  this  chapter.  The  loan 
approval  official  is  responsible  for 
reviewing  the  docket  to  determine 
whether  the  proposed  loan  complies 
with  established  policies  and  all 
pertinent  regulations.  When  reviewing 
the  docket,  the  loan  approval  oHicial 
will  determine  that: 

(i}  The  County  Committee  has 
certified  the  applicant  eligible; 

(ii)  The  County  Committee 
certification  has  been  properly 
completed  and  signed  by  a  least  two 
members  of  the  Committee; 
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(iii)  Funds  are  requested  for 
authorized  purposes; 

(iv)  The  proposed  loan  ta  based  upon 
a  Feasible  plan  or  on  uther  plans  or 
documents  acceptable  to  FmH.^: 

(v)  The  security  is  adequate: 

[vi]  Necessary  supervision  is  planned: 
and 

(vii)  All  other  pertinent  requirements 
have  been  met  or  will  be  met. 

{2\  When  appro\ing  the  loan,  the 
approval  official  will: 

1 1 1  Indicate  on  all  copies  of  Form 
FniliA  1940-1.  "Request  for  Obligation 
of  Funds,"  any  conditions  not  required 
by  FmHA  regulations  that  must  be  met 
for  loan  closing; 

(ii)  Specify  any  special  security 
requiremenls;  and 

(lii)  Indicate  special  conditions  or 
agreements  needed  with  prior 
lienholders.  when  appropriate;  or 

[iv]  Indicate  that  satisfactory  title 
evidence  has  been  obtained; 

(v]  Indicate  any  other  special 
requirements:  and 

(vi)  Sign  the  original  and  one  copy  of 
Form  FmHA  1940-1  and  insert  the  title 
of  the  approval  official 

(c)  Loan  disapproval.  The  loan 
approval  official  must  approve  or 
disapprove  applications  within  the 
deadlines  set  out  in  S  19104  of  Subpart 
A  of  Part  1910  of  this  chapter.  The 
following  action  will  be  taken  when  a 
loan  IS  disapproved: 

(1)  The  reason(s)  for  disapproval  will 
be  indicated  on  Form  FmHA  lMO-1  by 
the  loan  approval  official.  The  rea6on{s) 
may  be  in  a  letter  or  the  running  record 
if  this  form  has  not  been  completed. 
Suggestions  which  could  remedy  the 
reasons  for  disapproval  should  be 
included. 

(2)  The  County  Supervisor  will  notify 
the  applicant  m  writing  of  the  action 
taken  and  include  any  suggestions  that 
could  result  in  favorable  action.  The 
app!ir;ant  will  be  advised  of  the 
opportunity  to  appeal  (see  Subpart  B  of 
Part  1900  of  tins  chapter). 

(J)  Items  furnished  by  the  applicant 
during  docket  processing  will  be 
retumpd. 

$  I943.a4    Requesting  utie  servtce. 

VVhen  the  loan  is  approved  and  real 
estate  will  serve  as  security,  the  County 
Supervisor  will  request  the  applicant  to 
obtain  title  clearance  as  provided  in  Part 
1807  of  this  chapter  (FmHA  Instruction 
427.1),  when  required,  if  this  has  not 
been  done.  If  an  option  is  involved,  the 
applicant  will  sign  and  send  to  the  seller 
Form  FmHA  440-35,  "Acceptance  of 
Option."  or  other  suitable  forms. 


{  1943.85    Action  after  loan  approval. 

\^\  Requesting  check  (f  the  County 
Supervisor  is  reasonably  certain  that  the 
loan  can  be  dosed  within  20  working 
da;'S  from  the  date  of  the  check,  loan 
funds  may  be  requested  at  the  time  of 
loan  approval  through  the  State  Office 
terminal  system.  If  funds  are  not 
requested  when  the  loan  is  approved. 
advances  in  the  amount  needed  will  be 
requested  through  the  Stale  Office 
terminal  system.  Loan  funds  must  be 
provided  to  the  applicant(s)  within  15 
days  after  lonn  approval,  unless  the 
applicantjs)  agrees  to  a  longer  period.  If 
no  funds  are  available  within  15  days  of 
loan  apprD\  s\.  funds  will  be  provided  to 
the  appi:'.dnt  d&  soon  as  possible  and 
within  15  days  after  funds  become 
available,  unless  the  applicant  agrees  to 
a  longer  period.  If  a  longer  period  is 
agrptfd  upon  by  the  app'icant(s).  the 
same  will  be  documented  in  the  rase  file 
by  the  County  Supervisor. 

(1)  When  all  loan  funds  can  be 
disbursed  at.  or  within  30  days  after 
loan  closing  or  if  the  amount  of  funds 
that  cannot  be  disbursed  does  not 
exct^ed  $5,000.  the  total  amount  of  the 
loan  will  be  requested  in  a  single 
advance. 

(2)  When  loan  funds  cannot  be 
disbursed  as  outlined  in  paragraph  (a)(1) 
of  this  section,  the  amount  needed  to 
meet  the  immediate  needs  of  the 
borrower  will  be  requested  through  the 
State  Office  terminal  system.  The 
amount  of  each  advance  should  meet 
the  needs  of  the  borrower  as  much  as  is 
possible,  so  the  amount  m  the 
supervised  bank  account  will  be  kept  lo 
a  minimum.  The  Finance  Office  will 
continue  to  supply  Form  FmHA  440-57 
until  the  entire  loan  has  been  disbursed. 
The  County  Supervisor  should  tell  the 
borrower  to  notify  the  Comity  Office  of 
amounts  needed  on  a  timely  basis  to 
avoid  delays  tn  receiving  loan  checks. 

(b)  Handling  loon  checks.  (1)  When 
the  loan  check  or  the  borrower's 
personal  funds  are  to  be  deposited  in  the 
designated  loan  closing  agent's  escrow 
account,  this  will  be  done  no  later  than 
the  date  of  loan  closing.  If  loan  funds  or 
the  borrower's  personal  funds  are  to  be 
deposited  tn  a  supervised  bank  account, 
this  will  be  done  in  accordance  with 
Subpart  A  of  Pari  1902  of  this  chapter  as 
soon  as  possible,  but  in  no  case  later 
than  the  first  banking  day  following  the 
date  of  loan  dosing. 

(2)  If  a  loan  check  is  received  and  the 
loan  cannot  be  closed  within  20  working 
days  from  the  date  of  the  check,  the 
County  Supervisor  will  take  appropriate 
action  in  accordance  with  FmliA 
Instruction  1021,  (available  in  any 
FmHA  office).  The  applicant  must  agree 
to  a  delayed  loan  closing  and  the  uune 


will  be  documented  in  the  case  Kle  by 
the  County  Supervisor. 

[3)  When  a  check  is  returned  and  the 
loan  will  be  clnsod  at  a  subsequent  dale, 
another  check  will  be  requested  in 
accordance  with  FmHA  Instruction 
102.1.  a  ropy  of  which  may  be  obtained 
as  stated  in  paragraph  (b)(2)  of  this 
section 

(c)  CanceJIation  of  loan.  If,  for  any 
reason  a  loan  check  or  obligation  will  he 
cancelled,  the  County  Supervisor  wi!! 
lake  the  following  actions: 

(1)  The  County  Supervisor  will  notify 
the  State  Office  and  Finance  Office  of 
loan  cancellation  by  using  Form  FmHA 
1940-10.  "Cancellation  of  U.S.  Treasury 
Check  and/or  Obligation."  Ttit  County 
Office  will  send  a  copy  of  Form  FmHA 
1940-10  to  the  designated  a!lomt-y. 
Regional  Altomey,  or  the  title  insurance 
company  representative  providing  loan 
dosing  instructions  to  indicate  the  loan 
has  been  cancelled.  If  a  check  received 
in  the  Clounty  Office  is  to  be  cancelled, 
the  check  will  be  returned  through  the 
Concentration  Banking  System  (CBS)  as 
prescribed  in  FmHA  Instruction  1951-B 
(available  in  any  FmHA  office),  or  if  an 
office  is  not  using  CBS,  the  check  will  be 
processed  with  Form  FmHA  1940-10. 

(2)  Interested  parties  will  be  notified 
of  the  cancellation  as  provided  in  Part 
iao7  of  this  chapter  (FmHA  Instruction 
427.1) 

(d)  Cancellation  of  advances.  When 
an  advance  is  to  be  cancelled  the 
County  Supervisor  must  take  the 
following  actions: 

(1)  Complete  and  distribute  Form 
FmHA  194-10  in  accordance  with  the 
F^Ml. 

(2)  When  necessary,  prepare  and 
execute  a  substitute  promissory  note 
reflecting  the  revised  total  of  the  loan 
and  the  revised  repayment  schedule. 
When  It  is  not  possible  to  obtain  a 
substitute  promissory  note,  the  County 
Supervisor  will  show  on  Form  FmHA 
440-57  the  revised  amount  of  the  loan 
and  the  revised  repayment  schedule. 

(e)  Increase  or  decrease  in  amount  of 
loon.  If  it  becomes  necessary  to  increase 
or  decrease  the  amount  of  the  loan  prior 
to  loan  closing,  the  County  Supervisor 
will  request  that  all  distributed  docket 
forms  be  returned  to  the  County  Office 
and  reprocessed  unless  the  change  is 
minor  and  replacement  forms  can 
readily  be  completed  and  submitted.  In 
the  latter  case,  a  memorandum 
explaining  the  change  will  be  attached 
to  the  revised  forms  and  sent  to  the 
Finance  Office. 
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5§  t»43.»6— 1943.87    IRnervedi 
§  I943.a8    txan  closing  actions. 

When  a  loan  closing  date  has  been 
agreed  upon,  the  County  Supervisor  will 
notify  the  borrower  of  the  loan  closing 
date.  The  following  appropriate  actions 
will  be  taken  in  connection  with,  and 
after  loan  dosing: 

(a)  Real  estate  mortgage  loans.  When 
a  loan  is  to  be  secured  by  a  real  estate 
mortgage,  it  will  be  closed  in 
accordance  with  the  applicable 
provisions  of  Part  1807  of  this  chapter 
(FmHA  Instruction  427.1)  except  as 
modified  for  loans  of  $10,000  or  less  in 
paragraph  {  1943.69(b)(5)  of  this  subpart. 

(b)  Loans  involving  chattel  or  other 
nonreal  estate  security.  All  chattel 
security  instruments  will  be  signed  and 
filed  as  prescribed  in  Subpart  B  of  Part 
1941  of  Uiis  chapter  for  Operating  loans. 
The  following  forms  will  be  used  for 
chattel  security: 

(1)  Form  FmfiA  440-15.  "Security 
Agreement  (Insured  Loans  to 
Indiv-iduals)." 

(2)  Form  FmHA  440-25,  "Finandng 
Statement."  or.  when  authorized.  Form 
FmHA  440-A25.  "Financing  Statement." 

(3)  State  forms  may  be  used  if 
National  forms  are  not  legally 
acceptable.  Such  forms  will  require 
OGC  and  National  Office  clearance. 

(c)  Applicant's  financial  condition. 
The  County  Supervisor  will  review  with 
applicant  the  financial  statement  which 
was  prepared  at  the  time  the  docket  was 
developed.  If  there  have  been  significant 
changes  in  the  apphcant's  Gnancial 
condition,  the  financial  statement  will 
be  revised  and  initialed  by  the  eppHcanl 
and  the  County  Supervisor.  When  an 
applicant's  financial  condition  has 
changed  to  the  extent  that  it  appears  the 
loan  would  be  unsound  or  improper,  the 
loan  will  not  be  clospd.  If  a  revised  loan 
docket  is  needed  to  meet  loan 
requirements  or  determine  loan 
soundness,  it  will  be  developed  and 
submitted  to  the  appropriate  loan 
approval  official. 

(d)  Loan  approval  conditions.  The 
County  Supervisor  will  inform  the 
applicant  of  any  loan  approval 
conditions  that  need  to  be  met.  These 
conditions  will  usually  be  included  in 
the  notice  informing  the  applicant  of  the 
loan  closing  date.  The  loan  will  not  be 
closed  if  the  applicant  is  unable  to  meet 
loan  approval  conditions. 

(e)  Change  in  the  use  of  funds  planned 
for  refinancing. 

(1)  County  Supervisors  are  authorized 
to; 

(i)  Transfer  funds  planned  to  be  used 
for  refinandng  specific  debts  to  other 
uebts  when  there  is  a  need  to  do  so;  and 


(ii)  Transfer  funds  planned  to  be  used 
for  other  purposes  to  pay  small 
deficiencies  in  estimates  for  refinancing 
debts,  providing  there  are  sufficient 
remaining  funds  to  complete  any  land 
purchase  and  planned  development. 

(2)  A  revised  docket  will  be  developed 
when: 

(i)  The  total  amount  of  debts  to  be 
refinanced  has  increased  in  such  an 
amount  that  planned  loan  purposes 
cannot  be  carried  out;  and 

[ii]  The  applicant  is  unable  to  make  up 
any  deficiencies  from  other  resources. 

(f)  Assignment  of  income  from  real 
estate  to  be  mortgaged.  Income  to  be 
received  by  the  borrower  from  royalties. 
leases,  or  other  existing  agreements 
under  which  the  value  of  the  real  estate 
security  will  be  reduced  will  be  assigned 
and  disposed  of  in  accordance  with 
Subpart  A  of  Part  1965  of  this  chapter, 
including  provisions  for  written  consent 
of  any  prior  lienholder.  When  the 
County  Supervisor  deems  it  advisable, 
assignments  also  may  be  taken  on  all  or 
a  portion  of  income  to  be  derived  from 
nondepleting  sources  such  as  income 
from  bonus  payments  or  annual  delay 
rentals.  Such  income  will  be  assigned 
and  disposed  of  in  accordance  with 
Subpart  A  of  Part  1965  of  this  chapter. 

(1)  For  assignment  of  income.  Form 
FmHA  443-16.  "Assignment  of  Income 
from  Real  Folate  Security."  will  be  used, 
except,  if  it  is  legally  inadequate  in  a 
State,  it  may  be  adapted  to  that  Stair 
with  the  approval  of  the  OGC  or  an 
authorized  State  form  may  be  used 
instead. 

(2)  The  County  Supervisor,  upon  the 
advice  of  the  designated  attorney, 
escrow  agent,  title  msurance  company, 
or  the  OGC  as  appropriate,  may  require 
acknowledgment  and  recordation  of  the 
assignment.  Any  cost  incident  tliereto 
will  be  paid  by  the  borrower 

(3)  At  the  time  Form  FmHA  443-16  is 
executed,  appropriate  notations  will  be 
made  on  Form  FmHA  1905-1. 
"Management  System  Card — 
Individual."  to  insure  the  proceeds,  or 
the  specified  portion  of  the  proceeds 
assigned  to  FmHA  from  the  transactions 
are  remitted  at  the  proper  time. 

(g)  Preparation  of  the  note.  Form 
FmHA  1940-17.  "Promissory  Note."  will 
be  used  and  completed  in  accordance 
with  the  FMl. 

(1)  Separate  notes  will  be  prepared  for 
any  other  FmHA  Loan  made 
simultaneously  with  the  SW  loan.  The 
notes  will  be  completed  as  provided  in 
the  appropnate  loan  regulation  and  FMI. 

(2)  All  FmHA  notes  to  be  secured  by 
real  estate  can  be  described  in  the  same 
mortgage. 

(3)  The  promissory  note  will  be  signed 
as  follows: 


(i)  Individuals.  Only  the  applicant(») 
will  sign  the  note  as  a  borrower.  If  a  co- 
signer is  needed  (see  S  1910.3(e)  of 
Subpart  A  of  Part  1910  of  this  chapter), 
the  co-signer  will  also  sign  the  note.  Any 
other  signatures  needed  to  assure  the 
required  secunty  will  be  obtained  as 
provided  in  Slate  supplements.  Persons 
who  are  minors  or  menial  incompetents 
will  not  execute  a  promissory  note. 
Except  when  a  person  has  pledged  only 
property  as  secunty  for  a  loan,  the 
purpose  and  effect  of  signing  a 
promissory  note  or  other  evidence  of 
indebtedness  for  a  loan  made  or  insured 
by  FmHA  is  to  incur  individual  personal 
liability  regardless  of  any  State  law  to 
the  contrary. 

(ii)  Cooperatives  or  corporations.  The 
appropriate  authorized  officers  wiU 
execute  the  note  on  behalf  of  the 
cooperative  or  corporation.  Any  other 
signatures  needed  to  assure  the  required 
security  will  be  obtained  as  provided  in 
State  supplements 

(lii)  Partnerships  or  joint  operations. 
The  note  will  be  executed  by  the  partner 
ur  joint  operator  authorized  to  sign  for 
the  entity,  and  all  partners  m  a 
partnership  or  joint  operators  m  the 
joint  operation,  as  co-signers. 

(h)  Supplementary  payment 
agreement  Form  FmHA  440-0, 
"Supplementary  Payment  Agreement." 
should  be  used  for  each  applicant  who 
regularly  (such  as  weekly,  monthly,  or 
quarterly)  receives  substantial  income 
from  an  off-farm  source,  a  nonfarm 
enlerprise.  or  from  farming. 

Ii)  Obtaming  insurance.  The  applicant 
will  be  informed  of  the  msurance 
requirements  set  forth  in  §  1&43  74(d)  of 
this  subpart. 

(i)  Effective  time  of  loan  closing.  An 
SW  loan  is  considered  closed  when  the 
mortgage  is  filed  for  record. 

(k)  Distribution  of  documents  after 
loan  closing.  The  County  Supervisor 
should  review  the  forms  and  closing 
actions.  Corrective  action  should  be 
taken  when  necessary. 

(1)  Real  estate  mortgages: 

(i)  When  the  original  recorded 
instrument  is  returned  to  the  County 
Office: 

(A)  File  the  original  in  the  County 
Office  file,  and 

(B)  Give  a  copy  to  the  borrower, 
(ii)  When  the  original  is  retained  by 

recorder 

(A)  File  a  conformed  copy  in  County 
Office  file,  and 

(B)  Give  a  conformed  copy  to  the 
borrower. 

(iii)  The  County  Supervisor  will 
provide  copies  that  may  be  needed  in 
some  cases  for  interested  third  parties. 

(2)  Deeds: 
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ji)  Give  the  original  to  the  borrower 
and 

111)  Retain  one  copy  to  file. 

(3|  Title  insurance  policies: 

(i)  File  the  Mortgagee  title  policy  in 
the  County  Office  file,  and 

\n\  Give  the  owner's  title  policy,  if  one 
13  obtained,  to  the  borrower. 

[4]  Water  stock  certificates  or  similar 
rollaleral  will  be  retained  in  the  County 
Office  file. 

(5J  Abstracts  of  title: 

(1)  Return  to  the  borrower,  except 
when  they  were  obtained  from  a  third 
party  with  the  understanding  they  would 
he  returned,  the  abstracts  will  be  sent  to 
'he  third  party,  A  memorandum  receipt 
will  be  [jbiained  when  abstracts  are 
Lit>hvered  to  the  third  party. 

(a)  Form  FmHA  140—4.  "Transmittal  of 
Documents."  will  be  used  and  a 
receipted  copy  kept  in  the  County 
Office.  The  FMI  should  be  followed  for 
preparing  this  form. 

$^  1943.S9-1943.91     {RCMfved) 

5  1943.92    Servicing. 

SW  loans  will  be  serviced  in 
accordance  with  Subpart  A  of  Part  1965 
of  this  chapter.  Chattel  security  for  SW 
loans  will  be  serviced  in  accordance 
With  Subpart  A  of  Part  1962  of  this 
chapter  Bureau  of  Reclamation  (BR) 
luans  made  during  the  penod  August  19. 
1977  through  September  30,  1977.  will  be 
serviced  in  the  same  manner  as  Soil  and 
Water  loans.  See  Exhibit  .A  of  this 
subpart,  "Memorandum  of 
Understanding  Between  the  Bureau  of 
Reclamation,  Department  of  the  Interior, 
and  the  Farmers  Home  Administration. 
Department  of  Agriculture."  for 
additional  information  on  these  loans 

$  1943.93    Subsequent  SW  loans. 

A  subsequent  SW  loan  ih  a  loan  made 
to  a  borrower  who  is  currently  m  debt 
for  an  SW  loan. 

(a)  Subsequent  loan  may  be  made  for 
the  same  purposes  and  under  the  same 
conditions  as  an  initial  loan. 

(b)  The  subsequent  loan  will  be 
processed  in  the  same  manner  as  an 
mitiai  loan 

(c)  A  new  real  estate  mortgage  will 
no!  be  necessary  provided; 

[1]  Ail  the  land  which  will  serve  as 
security  for  the  loan  is  described  on  the 
present  real  estate  m.ortgage:  or 

(2)  The  real  estate  mortgage  has  a 
future  advance  clause  and  a  State 
siipplement  provides  authority  for  using 
such  a  clause;  or 

(3)  The  required  lien  priority  is 
obtained  with  the  existing  mortgage  and 
future  advance  clause. 


§  1943.94    Sut>ordlnation». 

Subordinations  in  favor  of  other 
tenders  will  be  processed  in  accordance 
with  Subpart  A  of  Part  19ft5  of  this 
chapter 

§§  1943.95—1943.99     [neservedl 

§  1943.100    SUte  supplements 

State  suppipnit-nts  will  b».-  issued  as 
necessary  lu  implement  this  subpart. 


Subpart  C — Insured  Recreation  Loan 
Policies,  Procedures  and 
Authorizations  I  Removed  and 
Reserved] 

17.  Pdit  194J  IS  amended  to  remove 
Subpart  C  {consisting  of  5§  1943  101 
through  1953.150) 

PART  1944— HOUSING 

2a.  The  authority  citation  for  Part  1944 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C  1401;  5  U  S  C.  SOI;  7 
era  2,23  and  2  70. 

Subpart  A— Section  502  Rural  Housing 
Loan  Policies,  Procedures,  and 
Authorizations 

29.  Section  1944.23  is  revised  to  read 

-iS  follows- 

5  1944.23     Loans  to  Farm  Owne^s^*p  (FO), 
individuaf  Soil  and  Water  (SW).  and 
Recreation  (RL)  t>onowers. 

.^  Section  5()2  lu.in  may  be  made  to  an 
PO,  SW,  or  RL  borrower  or 
simultaneously  with  an  FO  loan  and  a 
loan  from  another  lender  if  all 
conditions  of  this  subpart  are  met.  In 
these  cases,  the  borrower's  current  FO. 
SW,  or  RL  loan  may  be  reamortized  in 
accordance  with  Subpart  S  of  Part  1951 
of  this  chapter 

PART  1945— EMERGENCY 

30.  The  authonty  citation  for  Part  1945 
is  added  to  read  as  follows  and  the 
authority  citations  for  the  Subparts  and 
Sections  are  removed; 

Authority:  7  IVS  C  l989i5US,C  10l,7CFR 
2.23  and  2,70 

Subpart  C— Economic  Emergency 
Loans 

31.  Section  1945.119  is  amended  by 
revising  paragraph  (a)  to  read  as 

follows; 

^-  1945.119     Consoltdation,  rescheduling, 
reamortization  and  deferral. 

(a)  Gcncrz!  requirements.  When  the 
loan  approval  official  determines  thai 
consolidation,  rescheduling, 
reamortization,  or  deferral  will  assist  in 
the  orderly  collection  of  the  EE  loan  and 


any  existing  EE  loans,  the  loan  approval 
ofTicial  may  take  such  action  in 
accordance  with  Subpart  S  of  Part  1951 
of  this  chapter 

32.  Section  1945  149  is  amended  by 
revising  paragraph  (b)  to  read  as 

follows: 

$  1 945. 1 49    Additional  Loans. 


(b)  All  outstanding  notes  may  be 
consolidated  for  EE  loans  for  operating 
purposes  in  accordance  with  Subpart  S 
of  Part  1951  of  this  chapter 

Subpart  D — Emergency  Loan  Policies, 
Procedures  and  Authorizations 

33.  Section  1945.168  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

S  1945.168    Rales  and  tenns. 

(c)  Consolidation,  rescheduling  and 
reamortization.  When  the  loan  approval 
official  determines  that  consolidation. 
rescheduling,  or  reamortization  will 
assist  in  the  orderly  collection  of  an  EM 
loan,  the  loan  approval  official  may  take 
such  action  in  accordance  with  Subpart 
S  of  Part  1951  of  this  chapter. 

34.  Section  1945.160  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

5  1945.169    Security  requirements. 


la)  •  •  • 

(3)  When  insured  and  guaranteed 
loans  are  involved  with  the  same 
borrower,  there  must  be  separate 
security  for  each  uf  the  insured  and 
guaranteed  loans  only  when  the  amount 
of  loans  exceeds  the  total  value  of  the 
collateral.  Different  lien  positions  on 
real  estate  are  considered  separate 
collateral. 


PART  1951— SERVICING  AND 
COLLECTIONS 

35. 1  he  authority  citation  for  Part  1951 
is  added  to  read  as  follows  and  the 
authority  citations  for  the  Subparts  and 
their  Sections  are  removed: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480;  S 
L:  S  C  301;  7  CFR  2.23  and  7  CFR  2  70 

Subpart  A— Account  Servicing  Policies 

36.  Section  1951.7  is  amended  by 
removing  paragraph  (0>  redesignating 
paragraphs  (g)  and  (h)  as  (f)  and  (g)  and 
revising  paragraph  (d)(1)  to  read  as 

follows: 
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S  1951.7    Accounts  of  borroweft. 

(d)  •  •  ' 

(1)  When  a  Farmer  Program  borrower 
fails  to  make  a  payment  as  agreed,  the 
County  Supervisor  will  notify  the 
borrower  in  accordance  with  Subpart  S 
of  Part  1951  of  this  chapter 

37.  Section  1951.8  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  1951. S    Types  of  payments. 

(a)  Regular  payments.  Regular 
payments  are  all  payments  other  than 
extra  payments  and  refunds.  Usually, 
regular  payments  are  derived  from  farm 
income,  as  deHned  §  1962.4(j)  of  Subpart 
A  of  Part  1962  of  this  chapter.  Regular 
payments  also  include  payments 
derived  from  sources  such  as 
Agricultural  Stabilization  and 
Conservation  Service  payments  (other 
than  those  referred  to  in  paragraph  (b) 
of  this  section),  off-farm  income. 
inheritances,  life  insurance,  mineral 
royalties  and  income  from  mineral 
leases  (see  §  1965,17  (d)  of  Subpart  A  of 
Part  1965  of  this  chapter),  including 
income  from  leases  or  bonuses.  Regular 
payments  in  the  case  of  a  Section  502 
RH  loan  to  an  applicant  involved  in  a 
mutual  self-help  project  will  include 
loan  funds  advanced  for  the  payment  of 
any  part  of  the  first  and  second 
installments.  All  payments  to  the  lock 
box  facdity(s)  by  direct  payment 
borrowers  are  considered  regular 
payments. 

38.  Section  1951.9  is  amended  by 
revising  the  introductory  text  to  read  as 

follows- 

§  195 1.9    Distrtbutfon  of  payments  when  a 
borrower  owes  more  ttwn  one  type  of 
FmHA  loan. 

O'.slnbution"  means  dividing  a 
payment  into  parts  according  to  the 
rules  set  out  in  this  section.  This  section 
only  applies  after  the  County  Supervisor 
determines  the  amount  of  proceeds  thai 
will  be  released  for  other  purposes  in 
accordance  with  the  annual  plan  (Form 
FmHA  431-2.  "Farm  and  Home  Plan") 
and  Form  FmHA  1962-1.  "Agreement  for 
the  use  of  Proceeds/Release  of  Chattel 
Security." 

39.  Section  1951.10  is  amended  by 
revising  the  introductory  text  to  read  a 

follows: 

§  1951.10    Appflcatton  of  payments  on 
production-type  k>an  accounts. 

F,mpioyet_s  receiving  pdyments  on  OU 
EO.  SW  codes  ■■24."  EM  for  Subtitle  B 
purposes.  EE  operating-type,  and  other 


product! on- type  loan  accounts  wilt 
select,  in  accordance  with  the  provisions 
of  this  section,  the  account(s)  to  which 
such  payment  will  be  applied.  All 
payments  on  OL  and  EM  loans 
approved  on  or  before  December  31. 
1971.  will  be  credited  by  the  Finance 
Office  first  to  unpaid  billed  interest  and 
then  to  principal.  All  payments  on  all 
other  loans  including  OL  and  EM  loans 
approved  after  December  31. 1971,  will 
be  credited  first  to  a  portion  of  interest 
which  accrues  during  the  deferral  period 
and  then  to  interest  accrued  to  the  date 
of  the  payment  and  then  to  principal,  in 
accordance  with  the  terms  of  the  note. 
This  section  only  applies  after  the 
County  Supervisor  determines  the 
amount  of  proceeds  that  will  be  released 
for  other  purposes  in  accordance  with 
the  annual  plan  (Form  FmHA  431-2)  and 
Form  FmHA  1962-1. 


40.  Section  1951.25  is  amended  by 
revising  paragraph  (b)(5)  to  read  as 

follows: 

%  1951.25    Review  of  Hmtted  resources  FO 
and  OL  loans. 

(bl  •  •  • 

(5)  Borrowers  who  have  received  a 
deferral  under  Subpart  S  of  this  part  will 
not  have  the  interest  rate  increased  on 
their  limited  resource  loans  during  the 
deferral  period. 


§§  1951.33.  1951.40.  1951.41.  1951.44  and 
1951.46    [  Removed  and  Reserved  1 

41.  Sections  1951.33.  1951.40.  1951.41, 
1951.44  and  1951.46  are  removed  and 
reserved. 

Exhibits  C-1  through  G-1  /RemovedJ 

42.  Subpart  A  is  amended  by 

removing  Ebthibits  C-1  through  G 

Subpart  F— Artalyzing  Credit  Needs 
and  Graduation  of  BorrowerB 

43.  Section  1951.262  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

§  1951.262     Action  wtwn  borrower  fails  to 
cooperate,  respond  and/ or  graduate. 

(c)  •  '  • 

(2)  If  the  District  Director  and  OGC 
concur  with  the  County  Supervisor's 
decision  to  take  legal  action  to  liquidate 
the  account,  the  case  will  be  returned  to 
the  County  Supervisor.  The  County 
Supervisor  should  use  the  appropriate 
statement  on  Exhibit  B-2  to  Subpart  B  of 
Pari  1900  of  this  chapter  and  use  it  to 
notify  the  borrower  of  FmHA's  intent  to 
accelerate  the  account  and  to  foreclose 
for  failure  to  graduate  or  failure  to 


provide  requested  information.  Any 
appeal  will  be  conducted  in  accordance 
with  the  regulations  in  Subpart  H  of  Part 
1900  of  this  chapter.  If  the  borrower 
does  not  appeal  the  notice  of  intent  to 
accelerate  or  if  the  adverse  decision  is 
upheld,  the  County  Supervisor  will  send 
the  case  to  the  District  Director  for 
acceleration  of  the  account  in 
accordance  with  Subpart  A  of  Part  1955 
of  this  chapter.  Exhibit  D  of  Subpart  A 
of  Part  1955  of  this  chapter  (available  in 
any  FmHA  office)  will  be  completed  in 
accordance  with  the  FMI  to  delete  (he 
statement  regarding  deferrals. 


Subpart  G— Borrower  Supervision, 
Servicing  and  Collection  of  Single 
Fam!^  Housing  Loan  Accounts 

44.  Section  1951.314  is  amended  by 
revising  paragraph  [a)(8)  to  read  as 
follows: 

S  1951.314    Reamorttzattons. 

(a)  •  •  ' 

(8)  When  a  decision  has  been  made 
under  Subpart  S  of  this  pari  to 
reamortize,  reschedule  or  consolidate 
the  farmer  program  loans  of  a  borrower 
who  also  has  an  RH  loan. 


Sut>part  L— Servtcir>g  Cases  Where 
Unauthorized  Loans  or  Other  Financial 
Assistarfce  Was  Recetved — Farmer 
Programs 

45.  Section  1951,55*^  is  amended  by 
revising  paragraphs  (c)(l)(ii)  and 
(c)(l)(iii)  to  read  as  follows; 

§  19S1.5SS    Decision  on  servicing  acHona. 

('.]   ■    '   • 

(1)  •   •   ' 

(iij  If  the  borrower  wants  to 
voluntarily  convey,  the  County 
Supervisor  will  follow  the  directions  hi 
fi  1955.10  or  §  1955.20  as  applicable,  of 
Subpart  A  of  Part  1955  of  this  chapter. 

(iii)  If  the  borrower  docs  not  appeal. 
doe&  not  repay  the  unauthorized 
assistance  in  full,  does  not  voluntarily 
convey,  voluntarily  sell  or  refinance  the 
entire  FmHA  debt.  Ihe  borrowers 
account  will  be  accelerated  and  there 
will  be  no  appeal  of  this  action.  The 
County  Supervisor  and  Distnct  Director 
will  follow  the  directions  in  5  1955.15  of 
Subpart  A  of  Part  1955  of  this  chapter. 

46.  Subpart  S  [consisting  of 

§§  1951.901  through  1951.950)  of  Part 
1951  with  Exhibits  A  through  Q  is  added 
to  read  as  follows: 
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Subpart  S — Farmer  Proflram  Account 
Servicing  PoUcies 


1951.901     Purpose. 

1951 902     Policy. 

wsi  9f)^     Authonttes  and  rwponsibilUies 

1951  904—195:  905     [Reserved]. 

1951  906     Defimtion*. 

1951  907    Notice  of  Loan  Service  Programs 

1951908    (Reserved). 

1951  909    ProcessinH  Primary  Loan  Service 

Program  Requests. 
1951  910     [Reserved] 
1951  911     Processing  Preservations  Loan 

Service  Programs  Pro([ram  Request 
1951  912     Mediation. 
1951  913     Servicing  Net  Recovpry  Buyoat 

Recapture  Agreements. 
1951  914    Servicing  of  Accounts  Restructured 

Under  Pnmary  Loan  Service  Programs. 
1951  915    (Reserved] 
1951  916     Exception  authority. 
1^51  91"'    FmHA  Debt  Restnictunng  Support 

Teams  (DRSTl- 
1951  918    FmHA  Debt  Restnictunng 

Assessment  Teams  (DRAT) 
1951  919-1951  949  (Reservedl. 
1951  950    0MB  contrt)!  number 

Exhibits  to  Subpart  S 

Exhibit  A — Notice  of  the  Availability  of  Loan 

Service  Programs  for  Delinquent  Farm 

Borrowers;  Attachments  1-10 
Exhibit  B — Noncash  Credit  for  Farmer 

Program  Loan  When  Establishing 

R*;caphire  Receivable 
Exhibit  C — Net  Recovery  Bay  Out  Recapture 

Agreement. 
Exhibit  D — Shared  Appreciation  Agreement 
Exhibit  E — Notification  of  Request  of 

Mediation  or  Meeting  of  Creditors 
Exhibit  F— Notifica!ion  of  Offer  to 

Re'^tnicture  Debt. 
Exhibit  C — Deferral,  Reamortization,  and 

Reclassifirjtion  of  Distressed  Farmer 

Program  (FP)  Loans  for  Softwood  Timber 

Production  fST]  Loans 
Exhibit  H — Pnmarj-  Loan  Ser\ice  Programs 

(Farm  Debt  Restructure  and 

Consen-ation  F^semenls) 
Exhibit  I — Guideline  for  Determining 

Adjustments  for  Net  Recovery  Value  of 

CoUateral. 
E^^.;blt  ) — The  Debt  and  Loan  Restructuring 

System  (DALRS). 
Exhibit  K — Notification  of  Consideration  for 

Preservation  Loan  Service  Programs. 
Exhibit  L — Homestead  Protection  Program 

Agreement. 
Exhibit  M — Homestead  Protection  Program 

Letter 
Exhibit  N— Leaseback /Buy back  Agreement 
Exhibit  O — Notice  of  Availability  of 

Leaseback/Buyback.  (     .     Owner  i 

Exhibit  P— Notice  of  Availability  of 

Leaseback/Buyback 

(  Operator     -  .  ) 

Exhibit  (J— Waiver  of  LeaiebackyBuyback 

Rights 


Subpart  S — Farmer  Programs  Account 
Servicing  Policies 

f  1951.901     Purpose. 

This  subpart  descnbes  the  policies 
and  procedures  that  Farmers  Home 
Admimstration  (FmHA)  will  use  in 
servicing  most  Fanner  Program  loans. 
The  loans  include  Operdting  (OL)  Loan. 
Farm  Ownership  Loan  (FOl.  Soil  and 
Wdter  Loan  (SW).  Softwood  Timber 
b:ian  (ST).  Emergency  Loan  (EM). 
Economic  Emergency  Loan  (EE),  Special 
Livestock  Loan  (SL).  F.conomic 
Opportunity  Loan  (EG),  Recreation  Loan 
(RL).  and  Rural  Housing  I.rf)an  for  Farm 
service  buildings  (RHF)  accounts.  Cases 
involving  unauthorized  assistance  will 
be  serviced  as  described  in  Subparts  L 
and  N  of  this  part.  For  the  purposes  of 
Subpart  L  of  this  part,  when  it  has  been 
determined  that  all  (he  conditions 
outlined  in  5l951.558(bl  of  Subpart  L  of 
this  part  ha^e  been  met.  the  loan  will  be 
treated  as  an  authorized  loan  and  may 
be  serviced  under  this  subpart.  Cases 
involving  graduation  of  borrowers  to 
other  sources  of  credit  will  be  serviced 
as  described  in  Subpart  F  of  this  Part. 
This  subpart  does  not  apply  to  Farmer 
Program  Non-Program  (\P)  loans. 
Examples  of  primary  loan  service 
actions  that  FmHA  may  take  are: 
consolidation,  rescheduling  and/or 
reamortization,  deferral  of  principal  and 
interest  payments  |inctuding  softwood 
timber  loans)  reducing  interest  rate  on 
the  loan,  wnte-down  of  debt  (including 
conservation  set-aside  easements]  or  a 
combination  of  these  actions.  Examples 
of  preservation  loan  service  actions  that 
FmHA  may  take  are  leaseback/buyback 
and/or  homestead  protection.  Exhibit  A 
provides  the  Notice  of  Availability  of 
Primary  and  Preser\'ation  Loan  Service 
Programs  for  delinquent  Farmer  Program 
borrowers.  Exhibit  B  provides  a  noncash 
credit  for  Farmer  Program  loan(s)  when 
establishing  recapture  of  debt  write 
down.  Attachment  i  of  Exhibit  A  is  the 
summary  of  Primary  and  Preservation 
Loan  Service  Programs  Atlachmenls  2 
through  10  are  the  vanous  notices  and 
response  forms  borrowers  will  use  after 
the  initial  notice  is  sent,  Exhibit  C 
provides  for  a  net  recovery  buyout 
recaptui^  agreement.  Exhibit  D  provides 
for  a  shared  appreciation  agreement 
when  debt  is  written  down.  Exhibit  E 
provides  for  notification  of  borrowers 
that  FmHA  will  request  mediation  or  a 
meeting  of  creditors.  Exhibit  F  provides 
notification  to  the  borrower  that  FmHA 
IS  offering  to  restructure  Exhibit  G 
provides  policies  and  procedures  for  a 
deferraL  reamortization.  and 
reclassification  of  distressed  Farmer 
Programs  (FP)  Loans,  including 
Softwood  Timber  Production  (ST)  Loans 


under  this  subpart  Exhibit  H  provides 
policies  and  procedures  for  a  Primary 
Loan  Service  Program  (Farm  Debt 
Restructure  and  Conservation  Set-Aside 
Easement)  under  this  subpart  Exhibit  I 
provides  Net  Recovery  Value 
Determinations.  Exhibit  f  provides  an 
explanation  of  the  Debt  and  Loan 
Restnictunng  System  (DALRS).  Exhibit 
K  provndes  notification  to  the  borrower 
that  FmHA  is  considering  ihem  for 
Preservation  Loan  Service  Programs. 
Exhibit  L  provides  for  a  Homestead 
Protection  Program  Agreement.  Exhibit 
M  provides  for  notification  of  the 
Homestead  Protection  Program  to  the 
borrower  after  the  real  estate  property 
has  been  taken  into  Government 
inventory.  E.xhibit  N  provides  for  a 
Leaseback/Buyback  Agreement.  Exhibit 
O  provides  notification  to  former  owner 
of  the  availability  of  Leasebaek/ 
Buyback.  Exhibit  P  provides  for 
notification  of  former  operator  of  the 
real  estate  of  leaseback/buyback. 
Exiiibit  Q  provides  a  waiver  of 
Leaseback/Buyback  rights  when  the 
former  owner/operator  is  not  interested 
in  Leaseback/Buyback. 

$1951.902     PoUcy. 

(a)  To  have  a  complete  understanding 
of  FmHA's  servicing  policy,  the 
following  policy  statement  is  being 
published  in  the  regulations.  Any 
Farmer  Program  borrower  may  request 
Primary  or  Preservation  Loan  Service 
Programs.  However,  borrowers  must  be 
unable  to  pay  their  debt  as  scheduled 
before  FmHA  will  use  Primary  or 
Preservation  Loan  Service  Programs. 
The  County  Supervisor  will  use  an 
FmHA  computer  program  (DALRS)  to 
assist  in  identifying,  combining,  and 
documenting  the  loan  service  programs 
that  will  keep  the  farmer  on  the  farm 
and  provide  the  best  net  recovery  to  the 
Government.  Servicing  is  a  continuing 
process,  not  a  single  event.  It  begins  the 
day  a  farmer  comes  into  the  FmHA 
supervised  credit  program.  Servicing  has 
two  objectives; 

(1)  To  help  the  farmers  manage  credit 
so  they  can  return  to  private  sector 
credit  sources,  and 

(2)  To  minimize  costs  to  the 
Government  of  providing  this 
opportunity  to  farmers  in  financial 
difficulty.  Borrowers'  accounts  must  be 
managed  with  an  overall  objective  of 
keeping  the  farmer  in  business  and  at 
the  same  time,  minimizing  loan  costs 
and  losses.  The  tools  are  rescheduling 
and/or  reamortization.  lower  interest 
rates,  deferments,  and  write-down  of 
debt.  FmHA  can  also  use  Conservation 
Easement  and  Softwood  Timber 
Programs  where  and  when  applicable. 
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To  estabhsh  an  effective  servicing 
policy,  it  is  necessary  to  include  the 
borrower  whose  loan  payments  with 
FmHA  are  current.  This  can  be  called 
Phase  I  FmHA's  servicing  objective  is  to 
keep  the  borrower  in  business,  paying  at 
regular  rates  and  on  regular  terms  with 
graduation  being  the  primary  objective. 
The  servicing  tools  available  to  keep  a 
borrower  in  Phase  I  are  rescheduling 
and/or  reamortization.  These  tools  must 
be  used  before  an  account  gets  behind 
schedule  and  must  be  considered  before 
lower  interest  rates  and  deferrals.  In 
order  for  servicing  to  be  effective,  all 
farmer  program  loans,  must  be  reviewed 
annually,  prior  to  the  date  the  annual 
payments  are  due.  This  is  necessary  in 
order  to  determine  what  if  any. 
servicing  action  needs  to  be  taken  to 
keep  an  account  from  becoming 
delinquent-  However,  indiscriminate 
end  careless  use  of  the  servicing  tools 
ultimately  increases  borrower  failures 
and  program  losses.  When  it  becomes 
evident  that  FmHA  cannot  keep  a 
borrower  in  business,  paying  regidar 
rates  and  after  having  extended  terms  to 
the  maximum  extent  allowable,  the 
borrower  is  considered  to  be  in  Phase  fl 
where  FmHA  has  more  debt 
management  tools  available.  These 
additional  tools  are  lower  interest  rates 
and  deferrals.  The  objective  is  still  the 
same,  keep  the  borrower  farming  and 
minimize  loan  costs  and  losses  to  the 
Government.  Depending  upon  the 
reasons  the  borrower  entered  Phase  0.  it 
is  reasonable  to  expect,  with  proper 
servicing,  along  with  normal  production 
and  marketing  conditions,  recovery  and 
return  to  Phase  L  However,  some 
borrowers  may  stay  in  Phase  II  as  long 
as  they  are  indebted  to  FmHA.  Here 
again,  servicing  should  be  used  to 
prudently  avoid  delinquency  rather  than 
tr>'  to  remove  iL  When  it  becomes 
impossible  to  keep  an  account  from 
being  delinquent  and  such  delinquency 
exists  for  1B0  days,  the  borrower  is 
considered  in  Phase  III.  The  borrower 
receives  the  Notice  of  Availability  of 
Primary  and  Preservation  Loan  Ser\'ice 
Programs  for  Delinquent  Farmer 
Program  borrowers.  This  phase  begins 
the  complicated  process  of  determining 
if  keeping  the  farmer  on  the  farm  will 
provide  the  best  net  recovery  to  the 
Government  or  whether  liquidation 
offers  the  best  net  recovery.  FmHA  also 
will  automatically  considered  the 
Preservation  Loan  Sen'ice  Programs  in 
this  phase  when  it  is  determined  that  the 
Primary  Loan  Service  Programs  will  not 
keep  the  farmer  on  the  farm.  FmHA's 
primary  servicing  tools  in  this  phase 
include  consohdation,  rescheduling. 
reamortization.  deferral,  softwood 


timber  loans,  consen'ation  easements, 
and  write-down  of  a  borrower's  debt. 
The  procedure,  at  this  point  requires  an 
appraisal  of  all  collateral  and  a  sound 
and  accurate  determination  as  lo 
whether  or  not  the  best  net  recovery  to 
the  Government  exists  in  write-down  of 
debt  and  continuation  of  the  farming 
operation,  or  in  liquidation  of  the 
collateral  securing  the  FmHA  debt  The 
debt  must  be  written  down  to  a  level  at 
which  a  feasible  plan  can  be  developed. 
The  write-down  can  go  down  to  an 
amount  that  will  provide  a  return  to  the 
Government  equal  to  net  recovery  from 
an  involuntary  liquidation.  FmHA  will 
continue  with  the  borrower  if  net 
recovery  from  loan  payments  on  the 
debt  after  debt  write-down  equals  or 
exceeds  net  recovery  from  liquidation. 
Once  it  has  been  determined  that  a 
borrower  is  not  eligible  for  the  Primary 
Loan  Service  Programs,  every  effort   . 
must  be  made  to  keep  the  farmer  (n 
business,  using  mediation  if  necessary 
and  available,  m  an  attempt  to  get  other 
creditors  to  restructure  their  debt  if  that 
is  what  is  needed  to  develop  a  feasible 
plan.  If  it  is  determined  that  FmHA 
cannot  restructure  the  borrower's  debt 
a  Notice  of  Intent  to  Accelerate  will  be 
sent  to  the  borrower.  This  Notice  will 
advise  the  borrower  of  the  right  to  a 
meeting  wilh  FmHA.  an  appeal,  request 
an  independent  appraisal  and  buy  out 
the  FmHA  debt  at  net  recovery  value.  If 
none  of  the  rights  offered  in  the  Notice 
of  Intent  to  Accelerate  provide  a 
favorable  solution  to  the  determination 
that  the  account  cannot  be  restructured 
and  the  borrower  does  not  buy  out  at 
net  recovery  value.  FmH.A  will 
automatically  consider  the  borrower/ 
owner  for  the  Preservation  Loan  Service 
Programs.  If  the  borrower/owner  ts 
eligible  for  die  Preser\'ation  Loan 
Service  Program,  Fmf  L^  expects  to  enter 
into  a  contract  with  the  borrower 
wherein  FmHA  determines  the  borrower 
will  receive  a  leaseback/buyback  and/ 
or  homestead  protection  upon 
conveyance  of  the  real  estate  and 
chattels  securing  the  debt  It  is  expected 
that  the  transaction  of  conveyance  from 
the  borrowerlsl  and  reconveyance  by 
FmHA  to  the  borrowerfs)  take  place  at 
one  sitting,  similar  to  a  loan  closing. 
This  means  that  all  documents 
necessary  to  complete  this  transaction 
must  be  prepared  in  advance  and  be 
ready  for  appropriate  signature,  etc. 

(b)  When  making  an  adverse  decision 
on  the  borrower's  loan  servicing  request 
or  before  accelerating  the  loan  account, 
the  borrower  must  be  notified  of  the 
adverse  decision  end  of  the  opportunity 
to  appeal.  When  a  borrower's  debts 
cannot  be  restructured  or  Preservation 


Loan  Service  Programs  cannot  be  used 
by  the  borrower /owner,  liquidation  is 
required.  FmHA  will  consider  the 
borrower  in  Phase  IV  at  this  point  Both 
before  and  after  acceleration  the 
borrower  can  sell  the  property  for 
market  value  or  voluntary  convey,  to 
FmHA.  If  FmHA  takes  the  property  into 
inventory,  the  farmer  is  now  in  Phase  V 
and  has  the  opportunity,  along  with 
spouse  and  children  to  once  again  be 
considered  for  the  Preservation  Loan 
Service  Programs.  The  farmer  also  may 
elect  to  use  the  Homestead  Protection 
Program  rather  than  leaseback/buyback 
which  also  can  provide  a  base  for 
farming  operations.  Leaseback/buyback 
rights  are  available  in  Phase  V  to  spouse 
and  children  and  family-size  operators. 
Homestead  rights  are  available  to  only 
the  former  owner.  In  summary,  the  loan 
servicing  pohcy  is  this: 

(1)  Use  rescheduling  and/or 
reamortization  at  regular  interest  rates 
to  keep  a  borrower  in  Phase  I  if  at  all 
possible.  If  that  is  not  possible,  go  to 
Phase  U. 

(2)  In  Phase  D,  use  rescheduling  and/ 
or  reamortization  at  limited  resource 
interest  rates  and  consider  deferral, 
including  softwood  limber  loans,  if 
necessary,  to  keep  a  bonower  from 
becoming  delinquent  When  a 
borrower's  loans  cannot  be  restructured 
using  any  or  all  combinations  of 
consolidation,  rescheduling, 
reamortization.  deferral,  and  softwood 
timber  programs  where  applicable,  and 
with  limited  resource  rales,  begm  Phase 
IIL  The  borrower  can  apply  for  debt 
write  down  and  conser\'ation  easements 
before  the  borrower  is  180  days 
delinquent  Remember  that  when  a  loan 
is  180  days  delinquent  FmHA  must  send 
Exhibit  A  with  Attachments  1  and  2  of 
this  subpart 

(3)  In  Phase  III.  FmHA  calculates 
whether  or  not  the  best  net  recovery  to 
the  Government  is  by  keeping  the 
farmer  on  the  farm  by  using  the  Primary 
and  Preser\'ation  Loan  Ser\ice  Programs 
or  through  liquidation.  At  this  point  the 
borrower  is  considered  for  a  debt  wnte- 
down.  The  value  of  the  restructured  debt 
wall  be  based  on  the  present  value  of 
payments  the  borrower  would  make  to 
the  FmHA  using  any  combination  of 
Primary  Loan  Service  Programs  that  will 
provide  a  feasible  plan.  Present  value  is 
a  calculation  concept  which  assigns  a 
lower  current  value  to  dollars  received 
in  later  years  than  to  dollars  received  at 
the  present  time  using  a  specific 
discount  rate  FmHA  will  use  a  discount 
rate  based  on  the  90-day  Treasury  bill 
rale.  FmHA  will  analj-ze  the  costs  of 
involuntary  liquidation  to  determine  the 
net  recovery  value  of  the  collateral 
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securing  ihe  debt  as  if  U  was 
ir.voiunlariiy  acqinred  and  disposed  of 
under  ihe  normal  FmHA  inventory 
property  disposal  procesB.  The  County 
Supen.!*or  will  determine  the  current 
market  value  of  the  collateral  in 
accordance  with  Subpart  A  of  Pari  1809 
of  this  chapter  (FmfiA  Instruction  422.1} 
for  real  estate  property,  and  on  Form 
FmHA  440-21,  "Appraisal  of  Chattel 
Property,"  If  the  calculations  show  that 
ir.e  value  of  the  restructured  debt  is 
greater  than  or  equal  to  the  net  recovery 
value  of  the  collateral.  FmHA  will 
restructure  the  deb!  if  the  borrower 
accepts  the  offer  withm  45  days  after 
wntten  notice.  The  Phase  III  process 
may  include  mediation  if  an  approved 
State  Mediation  Procram  is  available  or. 
when  an  approved  State  Mediation 
Program  is  not  available,  an  effort  must 
be  made  by  FmHA  to  get  under-secured 
crBiiitors  and  the  borrower  together  with 
a  mediator  where  mediators  are 
dViiilable.  when  the  other  creditor's  debt 
!s  the  reason  a  feasible  plan  cannot  he 
dev'^'iiped.  Fm>IA  State  Directors  will 
develop  a  State  supplement  that  outlines 
how  the  mediation  program  for  their 
geographic  jurisdiction  will  be 
administered-  State  Directors  will  work 
with  (he  Administrator  of  the  Certified 
Stale  Agricultural  Mediation  System, 
farm  groups,  and  the  Attorney  General's 
oftirc  in  those  states  m  which  mediation 
p\ists  ;n  order  to  develop  a  reasonable 
dn  j  uomprehensive  policy  on  how  the 
ftrderal  regulations  and  the  State 
Mediation  Programs  will  coincide.  When 
an  approved  State  mediation  program  is 
not  available,  FmHA  will  attempt  to  get 
undersecured  creditors  involved  in 
negotiating  a  restructuring  plan.  If 
trained  mediators  are  available.  State 
Directors  may  contract  with  them  to 
facilitate  the  negotiations  of  debt 
adjustment  with  undersecured  creditors 
If  undersecured  creditors  agree  to 
restructure  debts  owed  to  them,  so  that 
the  borrower  can  develop  a  feasible 
plan  of  operation.  FmHA  will  restructure 
the  borrowers  debt  to  FmHA.  If 
undersecured  creditors  will  not 
participate  m  negotiations  to  restructure 
debts,  FmHA  will  make  the 
determination  that  a  feasible  plan  of 
operation  cannot  be  developed  and  will 
proceed  with  appropriate  action  to 
liquidate  the  borrower's  accounts  after 
the  borrower  has  the  opportunity  to 
appeal  the  FmiiA  decision.  If  a  feasible 
plan  cannot  be  developed,  the  borrower 
has  the  opportunity  to  retain  the  security 
property  by  paying  FmKA  the  net 
recovery  value.  Credit  will  not  be 
provided  by  FmHA  for  this  transaction. 
When  all  or  any  combination  of  these 
servicing  tools  show  that  the  best  net 


recovery  to  the  Government  is  keeping 
the  farmer  on  the  farm,  the  debts  will  be 
restructured.  The  borrower  cannot  pay 
off  FmHA  at  net  recovery  value  if  a 
feasible  plan  can  be  developed  with 
debt  restructuring. 

(4)  When  all  or  any  combination  of 
Phase  III  servicing  tools  have  been  fully 
and  carefully  considered  and  it  is 
determined  that  the  best  net  recovery  to 
the  Government  is  tn  liquidation,  the 
borrower  will  be  considered  in  Phase  IV 
which  IS  the  liquidation  proces.i  If  write 
down  will  not  work.  FmHA 
automatically  considers  the 
Preservation  Servicing  Program 
application.  Before  acceleration,  FmHA 
will  offer  Preservation  Loan  Service 
Programs  to  borrowers.  Both  before  and 
after  acceleration,  the  borrower  can 
apply  for  debt  settlement  when 
conveying  the  property,  either  by  sale  at 
market  value  or  voluntary  conveyance 
to  FmHA.  The  normal  debt  settlement 
procedures  will  be  followed. 

(5)  After  liquidation,  the  borrower  is 
considered  in  Phase  V.  This  last  phase  is 
when  the  property  securing  the  loans 
passes  into  FmHA  inventory.  In  this 
phase,  once  again,  Preservation  Loan 
Service  Programs  must  be  offered  to  Ihe 
borrower.  The  objective  is  to  try  to  keep 
the  farmer  on  the  farm.  The  borrower/ 
owner's  spouse  and/or  children  are  now 
considered  in  the  priority  for  leaseback/ 
buyback.  This  will  be  done  with  the 
Leaseback/Buyback  Program  for  Ihe 
farm  or  through  the  Homestead 
Protection  Program  for  the  home  and  10 
acres.  The  borrower /owner's  spouse 
and/or  children  are  not  eligible  for 
homestead  protection.  The  former 
borrower/ owner  or  immediate  family 
must  meet  the  eligibility  requirements 
which  are  set  forth  in  the  regulations  for 
leaseback/buyback. 

(6)  The  borrower  will  have  the 
opportunity  to  appeal  all  FmHA  adverse 
derisions. 

§1951.903    Authormesand 
respontltMlltlva. 

(a)  Responsibilities.  County 
Super\-isor8  will  make  full  use  of  the 
automated  tracking  system  to  track  and 
manage  the  Farmer  Program  primary 
and  preservation  loan  servicing 
programs. 

(bl  Authorities.  All  loan  servicing 
decisions  will  be  made  by  the  County 
Supervisor  except  write  down  of  a 
borrower's  debt.  County  Supervisors  are 
authorized  to  accept  a  buyout  when  the 
borrowerfs)  pay  the  net  recovery  value 
of  the  FmHA  senurity  set  forth  in 
§  1951.909  Only  State  Directors  are 
authorized  to  approve  write-down  of  a 
borrower's  debt  This  includes  debt 
written  down  when  buy  out  at  net 


recovery  value  takes  place  Write-down 
of  a  borrower's  debts  will  be  processed 
in  accordance  with  \  1951.900  of  this 
subpart.  County  Supervisors  am 
authorized  to  consolidate  and 
reschedule/ reamortize  loans  one  time.  If 
subsequent  reschedulings/ 
reamortizations  are  necessary,  approval 
must  be  in  writing  by  the  District 
Director 

§§  19S1.904-19S1.90S    [Reserved] 

S19S1.906    Dvftnltlons 

As  used  in  thi.s  subpart,  the  following 
definitions  apply: 

Borrower.  An  individual  or  entity 
which  has  or  is  presently  operating  the 
farm  and  has  outstanding  obttgallons  to 
the  Farmers  Home  Administration 
(FmHA)  under  any  Farmer  Program 
loan(sl,  without  regard  to  whether  (he 
loan  has  been  accelerated,  but  d'jes  not 
include  any  such  debtor  alt  of  whose 
loans  and  accounts  have  been 
foreclosed  or  liquidated,  voluntarily  or 
otherwise,  Collection-only  borrowers 
are  considered  borrowers. 

Child.  The  son  or  daughter  of  a 
previous  owner  of  properly  that  has 
been  acquired  by  FmllA  and  who  is  of 
legal  age  to  enter  into  a  binding 
contract. 

CONACTor  CONACT  properly. 
Property  which  collateralized  a  loan 
made  or  insured  under  the  Consolidated 
Farm  and  Rural  Development  Act. 
Within  this  subpart,  it  shall  also  be 
construed  to  cover  property  which 
colltileralized  other  Farmer  Programs 
loans. 

Delinquent  borrower.  A  borrower  who 
has  failed  lo  mfike  all  or  part  of  a 
payment  which  is  due  for  30  or  more 
calendar  days  after  the  due  date. 

Entity.  A  corporation,  partnership, 
foint  operation,  or  cooperative. 

Entity  members-  For  purposes  of 
lea.^eback-buyback.  entity  members  are 
stockholders  of  a  corporation,  partners 
of  a  partnership,  joint  operators  of  a 
joint  operation  and  members  of  a 
cooperative,  provided  that  tlie 
shareholders  of  the  corporation, 
partners  of  the  partnership,  joint 
operators  of  a  joint  operation  or 
members  of  a  cooperative  must  be 
exclusively  members  of  ihe  same  family. 
To  be  considered  members  of  the  same 
family,  the  members  of  an  entity  musi  be 
related  by  blood  or  marriage. 

Farmer  Program  loans.  This  refers  to 
Farm  Ownership  (FO).  Soil  and  Water 
(SW).  Recreation  (RL),  Economic 
Opportunity  (EO),  Operating  (OL|. 
Emergency  (EM),  Economic  Emergency 
(EE).  Special  Livestock  (SLJ.  Softwood 
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Timber  (ST)  loans,  and  Rural  Housing 
loans  for  farm  service  buildings  (RHF), 

Farm  plan.  Form  FmH.'\  431-2.  "Farm 
and  Home  Plan."  or  other  plans  or 
documents  acceptable  to  FmHA  that 
wilt  accurately  reflect  the  production 
and  financial  management  of  the 
farming  operation  for  one  production 
cycle.  FmHA  will  not  require  the  use  of 
consolidated  financial  statements. 

Feasible  plan.  A  feasible  plan  is  a 
plan  based  upon  the  applicant/ 
borrowers'  records  that  show  the 
farming  operations  actual  production 
and  expenses.  These  records  will  be 
used  along  with  realistic  anticipated 
prices,  including  farm  program 
payments  when  available,  to  determine 
that  the  income  from  the  farming 
operation,  along  with  any  other  reliable 
off  farm  income,  will  provide  the  income 
necessary  for  an  applicant /borrower  to 
at  least  be  able  to: 

(a)  Pay  ell  operating  expenses  and  all 
taxes  which  are  due  during  the 
projected  farm  budget  period. 

(b)  Meet  scheduled  payments  on  all 
debts,  except  as  provided  in  $  1941.14  of 
Subpart  A  of  Part  1941  of  this  chapter, 
for  annual  production  loans  or 
subordinations  made  to  delinquent 
borrowers. 

(c)  Provide  living  expenses  for  the 
family  members  of  an  individual 
borrower  or  a  wage  for  the  farm 
operator  in  the  case  of  a  cooperative, 
corporation,  partnership,  or  joint 
operation  borrower  which  is  in 
accordance  with  the  essential  family 
needs.  Family  members  include  the 
Individual  borrower  or  farm  operator  in 
the  case  of  an  entity,  and  the  immediate 
members  of  the  family  which  reside  In 
the  same  household. 

Foreclosed  The  completed  act  of 
selling  security  either  under  the  "power 
of  sale"  in  the  security  instrument  or 
through  court  proceedings. 

Homestead  Protection.  This  refers  lo 
the  right  of  a  former  owner  to  lease  with 
an  option  to  purchase  the  Homestead 
Protection  property,  not  to  exceed  10 
acres. 

Homestead  Protection  property.  This 
refers  to  a  borrowers  principal 
residence  which  collateralized  a  Farmer 
Program  loan. 

Indian  Reservation.  Indian 
reservation  means  all  land  located 
within  the  limits  of  any  Indian 
reservation  under  the  jurisdiction  of  the 
United  States,  notwithstanding  the 
issuance  of  any  patent,  and  including 
rights-of-way  running  through  the 
reservation;  trust  or  restricted  land 
located  within  the  boundaries  of  a 
former  reservation  of  a  federally 
recognized  Indian  tribe  in  the  Slate  of 
Oklahoma:  or  all  Indian  allotments  the 


Indian  titles  to  which  have  not  been 
extinguished  if  such  allotments  are 
subject  to  the  jurisdiction  of  e  Federally 
recognized  Indian  Tribe. 

Inventory  property.  For  purposes  of 
leaseback/buyback  this  refers  lo  real 
property  which  collateralized  a  Farmer 
Program  loan  to  which  the  Government 
has  acquired  title. 

Liquidated.  The  completed  act  of 
voluntarily  selling  security  property  to 
end  the  obligation  for  the  debt,  or 
involuntarily  as  the  result  of  a 
completed  civil  suit  against  a  borrower 
to  recover  collateral  against  the  debt. 
The  filing  of  a  claim  in  a  bankruptcy 
action  is  not  a  complete  liquidation  of 
the  borrower's  accounts.  Collection  only 
accounts  are  not  considered  liquidated. 

Loan  sen-ice  program.  Loan  Scr\-ice 
Program  means  a  Primary  Loan  Service 
Program  or  a  Preservation  Loan  Service 
Program  for  farmer  program  borrowers. 

Nonprogram  (SPj  loan.  A  NP  loan 
results  when  !oan[8)  are  made  to 
ineligible  applicants  and/or  transferees 
in  connection  with  loan  assumptions 
and  sale  of  surplus  inventory  properties 
at  ineligible  terms  after  first  being 
offered  for  public  sale  by  sealed  bid  or 
auction.  A  borrower  is  not  considered  to 
have  a  nonprogram  loan  if  the  borrower 
is  found  to  be  ineligible  after  receiving 
the  loan  when  the  reason  the  borrower 
was  originally  determined  eligible  by 
FmHA  or.  by  a  court  of  law,  was  due  to 
a  mistake  on  FmHA's  part. 

Owner.  An  individual  or  an  entity 
which  held  the  fee  title  to  the  security 
but  who  may  or  may  not  have  operated 
the  farm  at  the  time  it  was  taken  in  to 
inventory.  The  owner  need  not  have 
been  an  FmH.A  borrower  in  the  sense 
that  the  owner  was  personally  obligated 
on  a  loan  from  FmHA.  but  the  owner 
must  have  pledged  the  farm  as  security 
for  a  CONACT  loan. 

Preservation  loan  service  program. 
Preservation  loan  service  program 
means: 

(a)  Homestead  protection  as 
described  in  §  1951.911  of  this  subpart, 
and 

(b)  Leaseback  or  buyback  of  farm 
land  as  described  in  \  1951.911  of  this 
subpart. 

Previous  operator.  An  individual  or  an 
entily  who  leased  the  farm  which 
collateralized  a  CONACT  loan  and 
conducted  the  day  to  day  business  at 
the  time  the  farm  was  taken  into 
inventory.  The  previous  operator  does 
not  need  to  be  an  FmHA  borrower. 

Primary  loan  service  program. 
Primary  loan  service  program  means; 

(a)  Loan  consolidation,  rescheduling. 
or  re  amortization; 

[b]  Interest  rate  reduction,  including 
use  of  the  limited  resource  program: 


[c]  Loan  restructuring,  including 
deferral,  or  writing  down  of  the 
principal  or  accumulated  interest 
charges,  or  both,  of  the  loan:  or 

(d)  Any  combination  of  actions  listed 
in  the  paragraphs  (a),  (b).  and  (c]  of  this 
definition. 

(1)  Consolidate.  Consolidate  means  to 
combine  and  reschedule  the  rates  and 
terms  of  two  or  more  notes  of  the  same 
type  of  OL  or  EO  loans.  EE  operating- 
t>'pe  loans  or  EM  loans. 

(2)  Deferral.  Deferral  is  an  approved 
delay  in  making  regularly  scheduled 
payments,  including  (ST)  loan. 

(3)  Limited  Resource  Program.  The 
limited  resource  program  is  a  reduction 
of  interest  rates  for  both  operating  loans 
(OL)  and  farm  ownership  loan  (FO). 

(4)  Reamortization.  Reamortizalion 
means  to  rearrange  the  installment 
payments  of  a  real  estate  loan  and  may 
include  changing  the  interest  rate  and 
terms  of  the  loan  made  for  Subtitle  A 
purposes. 

(5)  Reschedule.  Reschedule  means  to 
rewrite  the  rates  and/or  terms  of  OL.  SL. 
EO  loans.  EE  operating-type  loans  or  EM 
loans  made  for  Subtitle  B  purposes. 

(6)  WrUe-down.  For  purposes  of  this 
part  write-down  is  reducing  a 
borrower's  debt  in  an  amount  that  will 
result  in  a  feasible  plan  of  operation. 
This  includes  Farm  Debt  Restructure 
and  Conservation  Set-Aside  Easements 
as  set  forth  in  Exhibit  H. 

Security  or  security  property.  This 
refers  to  the  real  properly  which  secures 
a  CONACT  loan. 

$  1951.907    Notic*  of  Loan  Senrtc* 
Programa. 

(a)  Notification  of  Farmer  Programs 
Borrower(s)  Whose  FmHA  Loan 
Accounts  Were  Accelerated  Between 
November  1. 1983  and  May  7.  1987.  All 
Farmer  Program  borrowers  whose 
accounts  have  been  accelerated  but  not 
foreclosed  or  hquidated  will  be  sent 
Exhibit  A  with  Attachments  1  and  2. 
certified  mail,  return  receipt  requested. 
A  cover  letter  for  Exhibit  A  and 
Attachments  1  and  2  will  be  issued  by 
AN-  (availoble  in  any  FmHA  office)  "The 
cover  letter  will  inform  accelerated 
borrowers  who  requested  income 
release  as  provided  for  in  unnumbered 
letters  dated  January  25. 1988,  and 
February  2, 1988.  entitled 
"Reinstatement  of  Releases  for 
Accelerated  Borrowers."  that  ihey  must 
complete  their  application  for  Primary 
and  Preservation  Loan  Programs  within 
45  days.  A  priority  will  be  given  to 
processing  of  completed  applications  for 
Primary  and  Preservation  Loan 
Servicing  for  those  borrowers  who  were 
accelerated  between  November  1, 1985. 
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di  i  Nfijy  7. 1967.  who  requested  income 
rei^'HScs.  If  a  borrower,  whose  account 
was  accelerated,  does  not  respond  to 
Attachment  1  of  Exhibit  A,  within  4S 
days.  Attachments  7  and  8  of  Exhibit  A 
to  this  subpart,  will  be  sent  to  the 
borrower  certified  mail  return  receipt 
requested.  If  the  entire  payment  is  not 
received  within  30  days  after  receipt  of 
ihe  borrower's  response  to  Attachments 
7  and  8  or  a  voluntary  conveyance  or 
sale  equal  to  the  market  value  of  the 
property  is  not  requested,  the  account 
will  be  liquidated  in  accordance  with 
S  1955-15  {ej  of  Subpart  A  of  Part  1955  of 
this  chapter. 

(b)  Notification  of  oU  other  Farmer 
Pio^ram  borrowers  whose  FmHA  loan 
accounts  have  been  accelerated.  Farmer 
Prngram  borrowers  whose  FmHA  loan 
accounts  have  been  accelerated,  but  not 
foreclosed  or  liquidated,  will  be 
provided  wiih  E^xhibit  A  and 
.Attachments  1  and  2  of  Exhibit  A  by 
certified  mail,  return  receipt  requested 

If  these  borrowers  do  not  respond 
within  43  days,  they  wtil  be  sent 
Attachments  7  and  8  of  Exhibit  A  by 
certified  maii  return  receipt  rpquesled- 
If  the  entire  payment  is  not  received 
within  30  days  after  receipt  of  the 
borrower's  response  to  Attachments  7 
and  8  or  a  voluntary  conveyance  or  sale 
equal  to  the  market  value  of  the 
property  is  not  requested,  the  account 
will  be  liquidated  m  accordance  with 
§  1955.15  (e)  of  Subpart  A  of  Part  1955  of 
this  chapter. 

(c)  Notification  of  borrowers  with 
bankruptcies  pending  on  January  8.  1988 
whose  accounts  have  not  been 
foreclosed  or  liquidated  The  attorney  of 
borrowers  with  Chapter  7.  ll,  12.  or  13 
bankn^pttiies  pending  on  |anuar>'  6.  1988. 
Will  be  sent  Exhibit  D  of  Subpart  A  of 
Part  1962  of  this  Chapter  and 
Attachments  1  and  2  of  Exhibit  A  of  this 
Subpart.  The  account  will  be  serviced  in 
accordance  with  mstrucliona  from  the 
Regional  Office  of  General  Counsel 
(OGC).  and  in  accordance  with  S  1962.47 
of  Subpart  A  of  Part  1962  of  this  chapter. 

(d)  Notification  of  borrowers  wliu 
have  been  discharged  or  who  had  plans 
confirmed  in  bankruptcy  prior  to 
January  8.  1988.  and  who  have  not  been 
forsclosed  or  liquidated  prior  to  January 
6.  1988.  The  attorneys  of  borrowera  who 
have  been  discharged  in  Chapter  7 
bankruptcy  prior  to  lanuary  8. 1988.  will 
not  be  sent  Attachments  1  and  2  of 
Exhibit  A  unless  Ihey  h'jve  reaffirmed 
their  FmfiA  debt  and  are  130  days 
dfiinquent.  However,  the  attorney  of  all 
other  borrowers  with  confirmed  Chapter 
11   12  or  13  plans  who  are  180  days 
d-^l^-.quent  will  be  sent  Exhibit  D  of 
S,.-jj>rirt  A  of  Part  1962  of  this  chapter 


and  Attachments  1  and  2  of  Exhibit  A  of 
this  subpart.  If  the  borrower  has  filed 
bankruptcy  Ihe  account  will  be  serviced 
m  accordance  with  instructions  from  the 
Regional  Office  General  Counsel  (OGC) 
and  in  accordance  with  5  1962.47  of 
Subpart  A  of  Part  1962  of  this  chapter. 

(e)  Notification  of  borrowers  less  than 
180  days  delinquent  The  County 
Supervisor  will  contact  a  delinquent 
farmer  program  borrower  within  30  days 
after  tlie  borrower's  account  becomes 
dolinquent  and  will,  within  10  days, 
schedule  a  meeting  to  determine  the 
reasons  for  the  delinquency.  A  record  of 
this  contact  will  be  placed  in  the 
borrower's  loan  file.  If  the  borrower 
does  not  have  the  resources  to  bring  the 
account  current,  the  County  Supervisor 
will  use  the  FmlLA  computer  program, 
Debt  and  Loan  Restructuring  System 
(DALRS)  to  consider  the  Primary  Loan 
Service  program  authorized  by 

§  1951,909  of  this  subpart  in  accordance 
with  the  order  of  processing  established 
by  S  1951.902  of  this  subpart.  If  Ihe 
County  Supervisor  determines  that  the 
use  of  the  Primary  Service  Programs  will 
not  assist  the  borrower  in  being  able  lo 
develop  a  feasible  plan,  the  County 
Supervisor  will  give  the  borrower 
Attachment  1  only  of  Exhibit  A  of  this 
subpart.  The  County  OfGce  case  file  will 
be  documented  to  provide  a  record  that 
the  borrower  was  provided  a  copy  of 
Attachment  1  of  Exhibit  A  of  this 
subpart.  If  at  the  initial  conference  it  is 
determined  that  write-down  is  the  only 
alternative  to  keep  the  borrower  In 
farming,  the  borrower's  account  will  be 
processed  in  accordance  with  $  1951.909 
of  this  subpart.  Delinquent  accounts  will 
not  need  to  be  160  days  delinquent  in 
order  to  consider  writing  down  Ihe  debt. 

(f)  Notification  of  borrowers  180  days 
delinquent.  Farmer  Program  borrowers 
who  are  ISO  days  delinquent,  and  in 
financial  distress  which  exiita  because 
a  borrower  cannot  develop  a  feasible 
plan  by  using  rescheduling, 
reamnrtlzation.  limited  resource  rales  or 
deferral  at  maximum  terms,  will  be  sent 
Exhibit  A  with  Altachmenla  1  and  2. 
"Notice  of  the  Availability  of  Loan 
Service  Programs,"  by  certified  mail 
return  receipt  requested.  Borrowers  who 
are  180  days  delinquent  and  have  also 
violated  their  loan  agreements  with 
FmHA  will  be  handled  in  accordance 
with  paragraph  |gj  of  this  section- 
Exhibit  D  of  Subpart  A  of  Part  1962  of 
this  chapter  with  Attachments  1  and  2. 
of  Exhibit  A  of  this  subpart  wilt  be  sent 
to  the  borrower's  attorney  if  the 
borrower  has  filed  bankruptcy.  In 
addition  to  the  requirements  set  forth 
above,  FmHA  County  Supervisors  will 
provide  Exhibit  A  with  Attachments  1 


and  2  of  this  subpart  to  all  Farmer 
Program  borrowers,  as  follows: 

(1)  At  the  time  an  application  is  made 
for  participation  in  an  FmHA  loan 
ser\-ice  program,  unless  such  application 
is  the  result  of  the  notice  provided  to  the 
borrower  in  accordance  with  this 
section. 

(2)  On  written  request  of  any  Farmer 
Program  borrower,  whether  delinquent 
or  not.  and 

(3)  If  a  borrower  has  not  previously 
received  Exhibit  A  with  Attachments  1 
and  2  of  this  subpart,  such  Exhibit  and 
Attachments  will  be  provided  before  the 
earliest  of: 

[i)  Initiating  any  FmHA  liquidaliun 
action. 

(ti)  Accepting  a  volunldry  conveyance 
of  security  property,  or  the  borrower 
requesting  permission  to  sell  security 
property. 

(iii)  Accelerating  payments  on  the 
loan, 

(iv)  Repossessing  the  borrower's 
property, 

(v)  Foreclosing  on  property,  or 

(vi)  Taking  any  other  cnllecUon 
action. 

(gl  Notification  of  borrowers  w  nun- 
monetory  default  or  for  delinquent 
borrowers  also  in  non-monetary  default 
or  when  a  prior  or  jumnr  lienholder  is 
foreclosing  and  Fm/iA  is  notifed  of  the 
foreclosure.  Farmer  Program  borrowers 
who  are  in  non-monetary  default  will  he 
sent  Attachments  1.  3,  and  4  of  Exhibit 
A  of  this  subpart.  If  any  problems  arc 
encountered,  OGC  may  be  contacted  for 
advice  If  a  case  is  in  the  hands  of  the 
U.S.  Attorneys,  no  loan  ser\'icing  action 
will  be  taken  without  the  U.S.  Attorneys 
concurrence  as  set  forth  in  §  1962.40  of 
Subpart  A  of  Part  1902  of  this  chapter,  or 
S  1965  28  of  Subpart  A  of  Part  196.S  of 
this  chapter,  as  appropriate. 
Attachments  1.  3.  and  4  of  Exhibit  A  will 
be  neiii  by  certified  mail,  return  receipt 
requested.  If  the  borrower  has  filed 
bankruptcy  Ihe  account  will  be  serviced 
in  accordance  with  instructions  from 
OGC.  Any  servicing  request  will  be 
proce.sscd  as  indicated  in  S  1951.909  of 
this  subpart.  The  account  will  not  be 
liquidated  until  the  borrower  has  the 
opportunity  to  appeal  any  adverse 
decision.  After  any  final  FmHA  appeal 
decision,  that  does  not  result  in  a 
resolution  on  the  loan  defaults,  the 
account  will  be  accelerated  as  set  forth 
in  S  1955.15  of  Part  1955  of  this  chapter 

(h)  Request  for  primary  or 
preservation  loan  service  programs. 
Farmer  Program  borrowers  who  are  sent 
Exhibit  A,  with  Attachments  1.  2  or 
Attachments  1.  3.  and  4  must,  within  45 
days  after  receiving  this  exhibit  and 
attachments,  request  consideration  for 
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Primary  Preser\'atton  Loan  Service 
programs  by  completing  Attachment  2  or 
Attachment  4.  as  appropriate,  and 
returning  to  the  FmH.A  County 
Super\isar  with  the  required  forms 
completed.  FmHA  will  proceed  wiih 
liquidntiun  action  if  die  borrower's 
request  [Attachment  2  or  Attachment  4) 
is  not  received  within  45  days  or  the 
borrower  ia  sent  Athichmenta  3  and  4 
and  does  not  request  a  hearinjt  within  30 
(lays.  If  a  borrower  has  moved  and  left  a 
forwarding  address,  the  certified  mail 
will  be  forwarded.  If  no  forwarding 
address  is  given,  l^e  mail  will  be 
relumed  to  the  County  Office  unsigned. 
The  4&days  response  period  will  begin 
With  the  date  the  Post  Office  stamps  the 
return  receipt  indicating  the  letter 
caimot  be  delivered  to  Ihe  borrower. 

(1,  An  application  for  loan  service 
programs  will  include  the  fuUuwing 
forms  [available  in  FmHA  Diunly 
Office): 

(i)  Form  FmHA  410-1.  "Application  for 
FmHA  Services."  including  a  current 
(within  9ti  days)  financial  statement  of 
all  individuals  and  entities  personally 
liable  for  the  FmHA  debt. 

(ii)  Form  FmHA  410-8.  "Applicant 
Reference  Letter. " 

(iii)  Form  FmHA  410-9.  'Statemenl 
Required  by  the  Privacy  Act." 

(iv)  Form  FmHA  431-2.  "Farm  and 
Home  Plan,"  or  any  other  plan 
acceptable  lo  FmHA  that  sets  forth  a 
plan  of  operation. 

(v)  Form(s)  FmHA  440-32,  "Request 
fur  Statement  of  Debts  and  Collateral ' 

(vi)  Fotm(5)  FmHA  1910-5,  'Request 
for  Verification  of  Emplnyraent." 

(vii)  Form  FmHA  1924-1. 
"Development  Plan,"  if  development  is 
planned.  Complete  plans,  specifications, 
and  cost  estimates  must  be  attached  to 
Form  FmHA  1924-1.  When  development 
Is  required  to  comply  with  "Highly 
Frodible  and  Wetland"  requirements. 
estimated  costs  and  the  conservation 
plan  developed  by  SCS  will  be  used  to 
satisfy  litis  requirement. 

(viii)  Form  AD-102Q.  "Highly  Erodible 
Land  and  Wetland  Certification."  is 
included  as  part  of  the  complete 
itpplication  after  being  completed  by 
SCS  (This  is  available  at  SCS  County 
Offices.) 

(ix)  Form  SCS  CPA-26.  'Highly 
Erodible  Land  and  Wetland 
Determmation."  if  not  previously  on  file 
with  FmHA  for  the  farm  opcration(sl. 
This  form  is  included  as  pari  of  the 
complete  application  after  being 
completed  by  SCS.  (This  form  is 
available  at  SCS  County  Offices.) 

|x)  An  ASCS  photo  of  the  farm,  on 
which  the  applicant  must  show  the 
homestead  site  to  be  considered  in 
processing,  a  request  for  Homestead 


Protection.  This  information  does  not 
need  lo  be  provided  If  the  applicant 
does  not  want  to  be  considered  for 
homestead  protection. 

(xi]  An  ASCS  photo  of  the  farm,  on 
which  the  applicant  must  show  that 
portion  of  the  farm  and  approximate 
acres  lo  be  considered  in  a  request  for 
debt  restructuring  provided  for  in  the 
Farm  Debt  Restructure  and 
Conservation  Easement  program.  This 
information  does  not  need  to  be 
provided  if  the  applicant  does  not  want 
to  be  considered  for  conservatfon 
easement. 

(21  The  Fmf-IA  County  Supervisor  will 
provide  the  borrower  with  copies  of  the 
above  forms  and  forms  manual  msert 
(FMIJ  with  ea^^h  form  whtm  Exhibit  A  ie 
forwarded  to  farmer  program  borrowers, 
When  requested  by  the  borrower,  copies 
of  FmHA  regulations  will  be  provided 
within  10  days  of  the  request.  The 
borrower's  County  Office  case  file  will 
be  documented  lo  provide  a  record  that 
the  FmHA  rcgulatione  were  sent. 
Borrowers  who  were  sent  Exhibit  A  and 
Attachments  1  and  2  (borrowers  who 
were  180  days  delinquent)  but  not 
previously  accelerated  will  be  sent 
Attachments  9  and  10  of  Exhibil  A  if 
they  fail  to  respond  within  45  days  after 
they  were  sent  Exhibit  A  and 
Attachments  1  and  2.  If  the  borrower 
has  filed  for  bankruptcy,  the  account 
will  be  serviced  in  accordance  with 
instructions  from  OGC.  Tlie  account  will 
not  be  accelerated  until  any  appeal  has 
been  concluded. 

(3)  No  more  than  one  45  day  period 
will  be  provided  lo  a  borrower  to 
respond  to  the  notice  of  loan  service 
programs.  Subsequent  notices  as 
provided  for  in  S  1951.907  (f)  and  (g)  of 
this  subsection  wiU  not  be  isHued  until 
the  first  noticw  is  rrsotved. 

S  1951.90B     I  Reserved] 

§  1951.909    ProcesRmg  Primary  l-oan 
Servtee  Programs  Requests. 

(a)  FmHA  u:^ponsibihtitis.  Within  60 
days  after  receipt  of  Attachment  2  or  4 
and  a  completed  application,  the  County 
Supervisor  will  consider  all  Primary 
Service  Programs  options  in  ihls 
subpart.  The  County  Super\'isor  must 
use  the  FmHA  computer  program. 
Exhibit  |.  "Debt  and  Loan  Restructuring 
System  (DALRS)."  to  attempt  to  find  the 
combination  of  loan  service  programs 
that  will  result  in  a  feasible  plan  for  the 
borrower.  Borrowers  requests  for  loan 
servicing  who  have  disposed  of  all 
FmHA  security  property  will  be 
processed  in  accordance  wnth  Subpart  B 
of  Part  1956  of  this  chapter  or  Part  1864 
of  this  chapter  (FmHA  Instruction  456.1). 
as  appropriate.  If  the  borrower's 


completed  application  for  Primary  Loan 
Servicing  includes  a  request  for  the 
Farm  Debt  Restructure  and 
Conservation  Set-Aside  Easement 
Program,  as  indicated  by  the  borrowers 
submission  of  the  information  required 
in  5  1951.907"(h)(l)(xi)  of  ihis  subpart:  the 
County  Supen.'isor  will  determine  if  the 
borrower  is  eligible  based  on  criteria  as 
set  forth  in  Exhibit  H  of  this  subpart.  If 
the  borrower  is  eligible,  the  County 
Supervisor  will  make  an  estimate  of  Ihe 
Inputs  needed  lo  permit  the  DALRS 
Computer  Pnogram  to  make  the 
calculations  of  feasibility  of  the 
Conservation  Set-Aside  Easement  The 
assumptions  uccd  lo  establish  ih«? 
estimates  will  be  documented  in  the 
borrower's  case  file  and  will  be  based 
on  the  County  Supervior's  knowledge  of 
the  borrower's  farm,  land  values,  the 
borrower's  repayment  ability,  and  the 
proposed  easement  acreage.  When  the 
DALRS  calculations  for  restructuring  are 
completed,  the  borrower  will  be  notified 
as  set  forth  in  paragraph  (i)  of  this 
section. 

(b)  Adverse  determination.  If  the 
County  Supervisor  or  approval  official 
determines  that  the  borrower  is  not 
eligible  for  any  of  the  Primary  Loan 
Ser\'ice  Programs  or  restructuring  is  not 
feasible  because  of  debt  held  by  other 
lenders,  the  borrower  will  be  advised  of 
mediation  or  meeting  of  creditors  as 
provided  in  5  1951.912  of  this  subpart  If 
medittrion  or  the  meeting  of  creditors 
does  not  result  in  a  feasible  plan,  the 
borrower  will  be  sent  the  Notice  of 
Intent  to  Accelerate  or  lo  contmue 
acceleration  by  using  Attachments  5  and 
6  of  Exhibit  A  of  this  subpart.  This  will 
list  and  explain  the  options  available  lo 
the  borrower.  The  notice  advises  the 
borrower  of  the  right  to  a  meeting,  right 
lo  appeal,  right  to  an  independent 
appraisal,  and  opportunity  to  buy  the 
loans  at  net  recover)'  value.  The  appeal, 
if  any,  will  be  completed  before  FmHA 
begins  any  further  processing  of  the 
borrowers  Preservation  Loan  Service 
Programs  request.  Once  the  appeal  is 
concluded  and  the  adverse  decision  on 
restructuring  is  upheld,  and  if  the 
borrower  has  been  determined  eligible 
for  Ihe  preservation  programs.  FmH.A 
will  complete  the  processing  of  the 
borrower's  application  for  either 
Homestead  Protection.  Leaseback/ 
Buyback,  or  both  in  accordance  with 

\  1951.911  of  this  subpart.  No 
acceleration  or  foreclosure  will  occur 
until  the  appeal  process  has  been 
completed  for  both  Primary  and 
Preservation  Loan  Service  Programs. 

(c)  Eligibility.  The  County  Supervisor 
or  approval  official  authorized  by 

S  1951.903(b]  of  Ihis  subpart  must  find 
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that  the  borrower  who  has  applied  for 
Primary  Loan  Service  Programs  meets 
all  of  the  following  requirements: 

(1)  The  delinquency  or  financial  stress 
does  exist  and  any  delinquency  is  due  to 
circumstances  beyond  the  control  of  the 
borrower  due  to  a  reduction  in  income 
which  reduces  the  operator's  cash  flow 
to  a  point  where  outflows  exceed 
inflows  and  which  causes  the  need  for 
Primary  Loan  Sen-'ice  Programs.  A 
reduction  of  income  does  not  by  itself 
mean  that  the  borrower  is  eligible. 
Acceptable  reasons  for  reductions  of 
income  which  could  make  a  borrower 
ehgible  for  Primary  Loan  Service 
Programs  include: 

(i)  The  reduction  in  essential  income 
from  a  non-farm  job  due  to 
unemployment  or  underemployment  of 
the  borrower-operator  or  spouse  caused 
by  circumstances  beyond  the  borrower's 
control:  or 

(ii)  Illness,  injury,  or  death  of  an 
individual  borrower,  stockholder, 
member  or  partner  who  operates  the 
farm,  or 

(lii)  Natural  disasters,  an  outbreak  of 
uncontrollable  disease,  and/or 
uncontrollable  insect  damage  which 
caused  severe  loss  of  agricultural 
production  that  reduced  the  repayment 
ability  of  the  borrower  so  that  scheduled 
pa>7nent  cannot  be  made:  or 

(iv)  Economic  factors  that  are 
Widespread  and  not  limited  to  an 
individual  case,  such  as  high  interest 
rates  or  loan  market  prices  for 
agnrultural  commodities  as  compared  to 
produc'.ion  costs,  that  reduce  the 
repayment  ability  of  the  borrower  so 
that  the  scheduled  payments  cannot  be 
made. 

(2)  The  borrower  has  acted  in  good 
faith  by  demonstrating  sincerity  and 
honesty  in  meeting  agreements  set  forth 
on  Form  FmtlA  1962-1.  "Agreement  for 
the  Use  of  Proceeds/Release  of  Chattel 
Security."  and  agreements  made  with 
FmHA.  Any  allegations  of  fraud,  waste, 
and  conversion  used  m  order  to  deny 
borrowers'  requests  for  Primary  Loan 
Sen-ice  Programs  will  be  substantiated 
by  FmHA.  with  a  written  legal  opinion 
from  the  Office  of  General  Counsel, 
before  denying  the  borrower's  requests 
for  such  programs. 

(3)  All  applications  received  from 
borrowers  who  apply  for  Primary  Loan 
Servicing,  even  though  they  are  not 
eligible,  must  be  processed  to  determine 
whether  or  not  a  feasible  plan  of 
operation  can  be  developed.  Borrowers 
who  do  not  meet  the  eligibility  criteria 
as  set  forth  in  paragraphs  [c]  (1}  and  (2) 
of  this  section,  must  be  processed  in  the 
same  manner  as  a  borrower  who  does 
not  meet  tlie  feasibility  requirements. 
See  fi  1931  909(b][3][ii]  of  this  subpart. 


(d)  FmHA 's  feasibility 
determinations.  The  County  Supervisor 
must  determine  that  the  borrower  will 
be  able  to: 

(1)  Meet  the  necessary  family  Uvtng 
and  farm  operating  expense:  and 

(2)  Service  all  debts,  including  those 
of  the  loans  restructured:  and 

(3)  Except  for  the  estabhshment  of  a 
conservation  easement  under  Exhibit  H 
of  this  subpart,  the  loan,  if  restructured, 
must  result  in  a  net  recovery  to  the 
Government,  dunng  the  term  of  the  loan 
as  restructured,  that  would  be  more  than 
or  equal  to  the  net  recovery  to  the 
Government  from  an  involuntary 
liquidation  or  foreclosure  on  the 
property  securing  the  loan(s).  A 
comparison  to  net  recovery  to  the 
Government  will  not  be  made  when 
using  conservation  easements. 

(e)  Primary  Loan  Service  Programs. 
Any  Farmer  Program  borrower  may 
request  Primary  Loan  Service  Programs 
described  in  this  subpart  at  any  time. 
However,  borrowers  must  show  that 
they  are  not  able  to  pay  their  debt  as 
scheduled  before  FmHA  will  approve 
Primary  Loan  Service  Programs. 
Rescheduling,  reamortization. 
consolidation,  or  deferral  may  be 
utilized  for  any  eligible  borrower-  Debt 
write-down  will  only  be  used  for 
delinquent  borrowers  who  cannot 
develop  feasible  plans  of  operations 
without  debt  write-down. 

[I]  Consolidation  and  rescheduling  of 
OL  SL.  and  EO  loans,  EE  operating-type 
loans  and  EM  loans  mode  for  Subtitle  B 
purposes  including  EM  loss  loans.  This 
subsection  explains  how  to  consolidate 
and/or  reschedule  existing  loans, 
providing  the  borrower  agrees  to  such 
actions.  When  the  County  Supervisor 
determines  that  consolidation  and/or 
rescheduling  will  assist  in  the  orderly 
collection  of  the  loan,  the  County 
Supervisor  should  take  such  action 
provided  all  of  the  following  conditions 
exist: 

(i)  The  borrower  meets  the  eligibility 
requirements  in  \  1951.909(0)  of  this 
subpart; 

(ii)  Such  action  is  not  taken  to 
circumvent  FmHA's  graduation 
requirements; 

(iii)  The  borrower's  account  is  not 
being  serviced  by  the  Office  of  the 
General  Counsel  (OGC)  or  the  U.S. 
Attorney  and  there  are  no  FmHA  plans 
to  have  the  account  serviced  by  either  of 
these  offices  in  the  near  future: 

(iv)  Loans  may  be  rescheduled  or 
reamortized.  as  appropriate,  to  bring  the 
account  current  or  to  keep  the  account 
from  becoming  delinquenl.  A  sufficient 
number  of  notes  including  all  delinquent 
notes  will  be  rescheduled  to  permit  the 


development  of  a  feasible  plan  of 
operation. 

(v)  The  borrower  will  comply  with  the 
highly  Erodible  Land  and  Wetland 
Conservation  provisions  of  Exhibit  M  of 
Subpart  G  of  Part  1940  of  this  chapter. 

(vi)  Loans  secured  by  real  estate  will 
not  be  consolidated  and/or  rescheduled, 
until  the  County  Supervisor  reviews  the 
Government's  real  estate  lien  priority 
and  value  of  security  and  decides  that 
such  an  action  will  be  in  the  best 
interest  of  the  Government  and  the 
borrower.  If  there  are  any  liens  which 
were  not  in  existence  at  the  time  the 
note  was  signed,  the  County  Supervisor 
will  ask  the  Office  of  the  General 
Counsel  (OGC)  for  an  opinion  as  to 
what  lien  position  the  Government  will 
have  if  a  new  note  is  taken. 

(vii)  Only  loans  of  the  same  type  and 
interest  rate  will  be  consolidated. 

(viii)  EM  actual  loss  and  SL  loans  will 
not  be  consolidated. 

(ix)  The  County  Supervisor  will  not 
consolidate  a  loan  serviced  under 
Subpart  L  of  this  part  with  another  loan. 

(x)  Loans  that  have  been  deferred 
under  this  section  will  not  be 
consolidated  and/or  rescheduled  during 
the  deferral  period. 

(xi)  If  loans  with  a  debt  set-aside  are 
to  be  rescheduled,  the  debt  set-aside 
must  be  cancelled  at  the  time  the 
consolidation  and/or  rescheduling  is 
granted.  The  borrower  must  agree  in 
writing  to  cancellation  of  the  debt  set- 
aside  if  the  consolidation  and/ 
rescheduling  is  to  be  approved.  If  the 
set-aside  portion  is  not  cancelled,  then 
only  the  non  set-aside  portion  will  be 
rescheduled. 

(xii)  Terms  of  consolidated  and/or 
rescheduled  loans  are  as  follows: 

(A)  Consolidated  and/or  rescheduled 
loans  will  be  repaid  according  to  the 
borrower's  repayment  ability,  but  will 
not  exceed  15  years  from  the  date  of  the 
consolidation  and/or  rescheduling 
action,  except: 

(B)  Repayment  of  loans  solely  for 
recreation  and/or  nonfarm  enterprise 
purposes  may  not  exceed  seven  years 
from  the  date  of  the  consolidation  and/ 
or  rescheduling  action  (the  date  of  the 
new  note  is  signed). 

(C)  Repayment  of  EE  loans  may  not 
exceed  20  years  from  the  date  of  the 
original  note. 

(xiii)  Interest  rates  of  consolidated 
and/or  rescheduled  loans  will  be  as 
follows: 

(A)  The  interest  rate  for  consoldiated 
and/or  rescheduled  loans  will  be  the 
lesser  of  the  current  interest  rate  for  that 
type  of  loan  or  the  lowest  original  loan 
note  rate  on  any  of  the  original  notes 
being  consolidated  and/or  rescheduled. 
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In  the  case  of  an  OL-lunited  resource 
loan,  it  will  be  the  lesser  of  the  current 
limited  resource  OL  loan  rate  or  the 
original  note  rate.  The  interest  rate  for 
loans  rescheduled  but  not  consolidated 
will  be  the  lesser  of  the  current  interest 
rate  for  that  type  of  loan  or  the  original 
loan  note  rate. 

(B)  Limited  Resottrce  Rate,  Al  the  lime 
of  the  consolidation  and/or  rescheduling 
action.  OL  loans  may  be  assigned  a 
limited  resource  rate  if:  (/)  The  borrower 
meets  the  requirementa  for  the  limited 
resource  interest  rate,  and  [2]  a  feasible 
plan  cannot  be  developed  al  regular 
interest  rates  and  maxinmm  terms 
permitted  in  this  section. 

(xiv)  The  original  (old)  aote(s)  will  be 
marked  "Rescheduled"  and  stapled  to 
the  new  rescheduled  promissory  note 
and  will  be  filed  in  the  operation  file. 
Copy(ies)  for  the  borrower(sl  case  file 
ijhnuld  be  marked  and  stapled  the  same 
und  filed  in  position  2  of  the  case  file.  If 
a  transfer  is  involved,  assumption 
agreement(s]  will  be  marked  and 
stapled  with  the  notels)  and  copies  are 
filed  as  indicated  above.  If  part  of  a  note 
is  written  down,  the  written  down  note 
will  be  marked  "Rescheduled  with  Debt 
Write  Down."  and  will  be  filed  as 
indicated  above  in  this  paragraph. 

(xv)  The  amount  of  outstanding 
accrued  interest  more  than  90  diiys 
overdue  and  any  outstanding  credit 
advances  made  on  the  loan  vnW  be 
added  to  the  principal  at  the  time  of 
consolidation  and/or  rescheduling  (the 
date  the  new  note  is  signed  by  the 
borrower).  See  Section  U  E  of  Exhibit  | 
of  this  subpart  for  an  explanation  of 
how  to  schedule  payment  of  interest  not 
more  than  90  days  overdue. 

(::}  Reamortization  of  FO.  SW,  RL 
RHF,  EE.  or  EM  Joans  made  for  real 
estate  purposes.  This  subsection 
explains  how  the  FmHA  County 
Supervisor  can  rearaortiae  existing 
loans.  Fanner  program  non-program 
(\P)  loan  debtors  are  not  eligible  to 
receive  any  program  benefits  including 
reamortization  (see  §  1965.34  of  Subpart 
A  of  Part  1965  of  this  chapter).  When  the 
County  Supervisor  determines  that  a 
reamortization  action  will  assist  in  the 
orderly  collection  of  the  loan,  the 
County  Supervisor  ^ould  lake  such 
aclion.  provided: 

(i)  The  borrower  meets  the  eligibility 
requn^emenls  of  9  1951.909(c)  of  tins 
subpart; 

(ii)  Such  actions  is  not  taken  tn 
circumvent  FmHA's  graduation 
requirements; 

(iii)  The  borrower's-  account  is  not 
being  serviced  by  the  Oflice  of  the 
General  Counsel  (OGC)  or  the  U.S. 
Attorney,  and  there  are  nut  plans  to 


have  the  account  seniced  by  either  of 
these  offices  in  the  foreseeable  fulure; 

(iv)  A  feasible  plan  for  the  taorrower 
cannot  be  developed  with  the  existing 
repayment  schedule.  A  sufficient 
number  of  notes  including  all  delinquenl 
notes  will  be  reamortized  to  permit  the 
development  of  a  feasible  plan  of 
opt?ration; 

(v)  The  borrower  wrU  comply  with  the 
Hi^lily  Erodible  Land  and  WcUand 
Conservation  requirements  of  Exhibit  M 
of  Subpart  G  of  Part  1940  of  this  chapter. 

(vi)  Loans  diat  have  been  deferred  in 
this  subpart  will  not  be  reamortized 
during  the  deferral  period 

(vii)  If  loans  with  debt  set-aside 
provisions  are  to  be  reamortized.  ihe 
debt  set-aside  will  be  cancelled.  If  the*^ 
sel-aside  portion  of  the  loan(s}  is  not 
cancelled,  then  only  the  non  set-aside 
portion  will  be  reamortized. 

(viu)  Terms  of  repayment  of 
reamortized  loons  are  as  follows: 

(A)  Reamortized  installments  usually 
will  be  scheduled  for  repayment  within 
the  remaining  time  period  of  the  note  or 
assumption  agreement  being 
reamortized.  If  repayment  terms  arte 
extended,  the  new  repayment  period 
may  not  exceed  40  years  from  the  date 
of  the  original  note  or  assumption 
agreement  or  the  useful  life  of  the 
security,  whichever  is  less.  RHF  loans 
may  not  exceed  33  years  from  the  date 
of  ^e  original  note  or  assumption 
agreement 

(B)  The  FmHAs  lien  priority  may  be 
affected  if  the  final  due  date  of  the 
original  loan  is  extended.  A  State 
supplement  will  be  issued  to  provide 
instructions  on  the  effect  that  a  chang« 
in  the  final  due  date  has  on  set  urity 
instruments  and  the  actions  necessary 
to  retain  the  Govemmcnl's  Hen  priority. 
The  State  supplement  will  also  include 
instructions  for  releasing  the  original 
security  instrument  when  a  new  one  is 
obtained. 

(CJ  The  amount  of  accured  inieresl 
more  than  90  days  overdue  and  any 
advances  charged  to  the  borrower's 
account  will  be  added  to  the  principal  at 
the  time  of  the  reamortization  action 
(the  date  the  new  note  is  signed  by  the 
borrower).  If  there  are  not  deferred 
installments,  the  first  inatallmenl 
payment  under  the  rcanioriizaliijn  will 
be  al  least  equal  to  the  interest  amount 
which  will  accrue  on  the  new  principle 
between  the  date  the  Form  FmHA  1940- 
17  is  procefised  and  the  next  ins'allmeni 
due  dale.  See  Section  11  E  of  Exhibit  J  of 
this  subpart  for  an  explanation  of  how 
to  schedule  payments  of  interest  not 
more  than  90  days  o\'erdue. 

(ix)  Interest. 

(A)  The  interest  rale  will  be  llie 
current  interest  rale  in  effect  on  the  dale 


of  reamortization  (the  date  the  new  note 
is  signed  by  the  borrower),  or  the 
interest  rate  on  the  original  Promissory 
Note  to  be  reamortized.  whichever  is 
less.  In.  the  case  of  a  hmited  resource 
loan,  it  will  be  limited  resource  FO  loan 
rale  or  the  original  loan  note  rate: 
whichever  is  less. 

(Bl  At  the  time  of  the  reamortization, 
an  FO  loan  may  be  changed  to  a  limited 
resource  interest  rate  if:  (i)  The 
borrower  meets  the  requirements  for  a 
limited  resource  mterest  rate,  and  [2)  a 
feasible  plan  cannot  be  developed  al 
regular  interest  rates  and  at  the 
maximum  terms  permitted  in  this 
section. 

(x)  The  amount  of  outstanding 
accrued  interest  more  than  90  days 
overdue  and  any  outstanding  credit 
advances  made  on  the  loan  will  be 
added  to  the  principal  at  the  time  of 
reamortization  (the  date  the  new  note  is 
signed  by  the  borrower).  See  Section  II  E 
of  Exhibit )  of  this  subpart  for  an 
explanation  of  how  to  schedule  payment 
of  interest  not  over  90  days  overdue. 

(xi)  The  original  (old)  note(sl  will  be 
marked  "Reamortized"  and  will  be 
stapled  lo  the  new  promissory  note  and 
filed  in  the  operational  file.  Copies  for 
Ihe  borrower(s)  case  file  should  be 
marked  and  stapled  the  same  and  filed 
in  position  2  of  the  case  file.  If  a  transfer 
is  involved,  assumption  agreemenl(s) 
will  be  marked  and  stapled  with  the 
note(s)  and  copies  filed  as  indicated 
above.  If  a  part  of  a  note  is  written 
down,  the  written  down  note  will  be 
marked  "Reamortized  with  Debt  wTite 
Down"  and  will  be  filed  as  indicated 
above  in  this  paragraph. 

(31  Deferral  ofexJstJag  OL  FO.  SW, 
RL,  EM.  EO.  SL  RHF.  and  EE  loans. 

(i)  Loan  deferrals.  Deferrals  will  be 
considered  by  FmHA  only  after  ii  has 
been  determined  that  consolidation, 
rescheduling,  and  reamortization.  in 
accordance  with  this  subpart,  will  not 
provide  a  feasible  plan. 

(ii)  Conditions.  In  order  to  be 
considered  for  a  deferraL  the  borrower 
must  meet  all  of  the  following 
conditions: 

(A)  The  need  for  the  deferral  must  be 
lemporarj'.  To  he  "temporary"  means 
that  the  borrower  will  he  able  to  show 
lo  the  satisfaction  of  FmHA  that  tliey 
will  be  able  to  resume  pa.xinent  on  the 
debt  by  the  end  of  the  deferral  period,  or 
the  now  payments,  as  establi.shed  by 
using  consolidation,  rescheduling,  or 
reamortization  can  be  resumed  at  ihe 
end  of  the  deferral  period. 

(Bl  Continuation  of  loan  payments  as 
presently  scheduled  wilhoul  change, 
will  unduly  impair  the  borrower's 
standard  of  living.  An  unduly  impaired 
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standard  af  living  is  a  condition 
whereby  the  borrower,  due  to 
circumstances  beyond  the  borrower's 
control,  is  unable  to  pay  essential  fanwiy 
living  expenses  fpartnerships,  joint 
operators,  corporations,  and 
cooperatives  do  not  have  family  living 
expenses),  pay  normal  farm  operating 
expenses,  including  reasonable  and 
customary  hired  labor  and/or  salary 
paid  to  the  operator(8)  of  a  partnership. 
3  joinl  operation,  a  corporation,  or  a 
cooperative,  maintain  essential  chattels 
and  real  estate,  and  meet  the  schedule 
payments  of  all  debts. 

{nil  FmHA  s  determinations.  The 
FmllA  approval  official  must: 

(A)  Determine  that  the  borrower 
meets  the  eligible  requirements  of 
i  1951.909(c)  of  the  subpart; 

(B)  Determine  that  a  deferral  of 
payments  is  necessary  and 
appropriately  document  the  conditions 
causing  the  need  for  deferral; 

(C)  If  a  feasible  plan  cannot  be 
developed  after  consideration  of  a 
deferral,  the  County  Supervisior  will 
inform  the  borrower  about  the  Softwood 
Timber  [ST^  loan  program  authorized  by 
Exhibit  G  of  this  subpart  by  sending 
.Miachment  1  of  Exhibit  G  of  this 
subpart  by  certified  mail,  return  receipt 
requested,  within  5  days  after  the 
adverse  deferral  determination.  If  the 
borrower  requests  the  County 
Supervison  to  determine  that  an  ST  loan 
may  allow  the  borrower  to  continue  to 
farm,  within  15  days  of  the  borrower's 
receipt  of  Attachment  1,  the  County, 
Supervisor  will  determine  if  the 
borrower  is  eligible,  based  on  critena  as 
set  forth  in  Exhibit  G  of  this  subpart.  If 
the  borrower  is  eligible  the  County 
Supervisor  will  help  the  borrower  to 
develop  a  plan  to  determine  if  a  feasible 
operation  can  be  developed  utilizing  this 
program.  The  discussion  will  be 
documented  in  the  borrower's  case  File. 

(tv)  FmHA  loan  deferral 
considerations. 

(A)  A  sufficient  number  of  loans  must 
be  considered  for  deferral  to  permit  the 
borrower  to  have  a  feasible  plan. 

(B)  A  deferral  plan  may  include  a 
reorganization  of  the  farming  operation, 
including  the  use  of  new  enterprises,  to 
overcome  evislmg  financial,  economic 
or  other  limitations  of  the  operation.  If 
the  proposed  restructuring  requires 
capital  expenditures,  a  subordination  or 
additional  loan  will  be  considered. 
Deferral  of  additional  loan  installments 
beyond  those  needed  to  allow  the 
borrower  to  develop  a  feasible  plan  will 
not  be  used  to  create  additional  cash 
reserve  for  capital  purchases.  Such 
purchases  are  not  considered  operating 
expenses. 


(C)  A  typical  year  during  the  deferral 
period  is  a  year  which  most  closely 
represented  the  borrower's  operation  for 
the  entire  deferral  period.  There  may  be 
no  typical  year  for  farming  or  ranching 
operations  undergoing  a  major 
reorganization.  If  there  is  no  typical 
year,  then  it  will  be  necessary  to 
develop  a  plan  of  operation  for  each 
year  of  the  deferral. 

(D)  The  deferral  of  loan  installments 
Is  not  intended  to  create  a  high  net  cash 
reserve  where  revenue  substantially 
exceeds  expenses.  If  the  deferral  of  a 
complete  note  would  cause  a  high  net 
cash  reserve  during  the  entire  deferral 
period,  a  full  deferral  should  not  be 
granted.  In  such  a  case,  a  partial, 
deferral  should  be  considered  to  obtain 
a  feasible  plan  of  operation.  The  same 
approach  should  be  used  for  situations 
in  which  there  is  no  typical  year  and 
debt  payments  must  vary  throughout  the 
deferral  period. 

(E)  The  borrower  must  submit  feasible 
plans  of  operation  to  support  any 
deferral  request.  Plans  of  operation  in 
conjunction  with  loan  deferrals  must  be 
realistic  and  supported  by  the 
borrower's  actual  records. 

(v)  Additional  and  subsequent 
deferrals.  If,  during  the  period  of  the 
initial  deferral,  the  borrower  Is  unable  to 
make  the  scheduled  payments,  the 
borrower  may  again  request  Primary 
Loan  Service  actions.  It  may  be 
necessary  to  cancel  existing  deferrals  or 
to  defer  additional  loans  to  develop  a 
feasible  plan  in  such  cases.  If  it  is 
necessary  to  defer  additional  loans, 
such  action  will  be  taken  tf  the  deferral 
will  result  in  a  greater  net  recovery  to 
the  Government  than  debt  write-down. 
Borrowers  may  obtain  subsequent 
deferrals  after  the  deferral  period 
provided  the  conditions  of  this 
subsection  are  met. 

(vi)  Special  debt  set-aside  loans.  If  a 
borrower  desires  a  deferral  for  a  loan 
that  has  a  portion  of  the  debt  set-aside, 
the  set-aside  portion  will  be  cancelled  at 
the  time  the  deferral  is  granted.  The 
borrower  may  retain  the  set-aside  loan 
and  request  a  deferral  on  other  loans.  A 
borrower  who  desires  a  deferral  of  a 
set-aside  loan  must  first  agree  in  wnTing 
to  the  cancellation  of  the  set-aside  if  the 
deferral  is  approved. 

(viil  Term  and  interest  rate.  A  deferral 
period  will  not  exceed  five  (5)  aimual 
installments.  Deferral  interest  rates  will 
be  determined  as  specified  in 
S3  1951.909(e)(1)(xiii)and 
1951.909(e)(2)|ix)  of  this  subpart. 

(A)  All  loans  being  deferred  will  be 
consolidated,  rescheduled  or 
reamortized.  aa  applicable.  The 
promissory  note  rescheduled, 
reamortized  or  consohdated  for  the 


deferral  will  show  "zero"  as  the 
installments  due  during  the  period  of  the 
deferral  if  the  whole  note  is  deferred 
and  will  not  be  changed  during  the 
deferral  period  unless  the  conditions  of 
of  i  1951.909(e)[a)(v)  of  this  subpart  are 
met.  The  County  Supervisor  will 
determine  the  amount  of  interest  that 
will  accrue,  if  any.  during  the  deferred 
period.  This  interest  will  be  repaid  In 
equal  amortized  Installment  during  the 
term  of  the  loan  remaining  after  the 
deferral  period.  The  calculated 
installments  will  be  added  to  the 
remaining  installments  for  the  remaining 
principal  balance  and  inserted  on  the 
promissory  note  as  a  scheduled 
Installment  for  the  remaining  period  of 
the  loan.  The  Finance  Office  will  apply 
the  payments  made  on  the  note  in 
accordance  with  this  subpart.  The 
amount  of  outstanding  accrued  interest 
more  than  90  days  overdue  and  any 
outstanding  credit  advances  made  on 
the  loan  will  be  added  to  the  principal  at 
the  time  of  the  deferral  (the  dale  the 
new  note  is  signed  by  the  borrower).  See 
Section  II  E  of  Exhibit  \  of  this  subpart 
for  an  explanation  of  how  to  schedule 
payment  of  interest  not  over  90  days 
overdue. 

(B)  The  Finance  Office  will  be  notified 
of  the  deferral  by  the  County  Office 
completing  Form  FmHA  1965-22  and 
1965-23.  The  FmHA  Finance  Office  will 
remove  the  borrower's  name  from  the 
delinquency  report. 

(C(  If  a  deferral  is  approved,  the 
borrower's  name  and  the  date  of 
approval  will  be  recorded  and 
maintained  in  accordance  with  Subpart 
A  of  Part  1905  of  this  chapter  (available 
in  any  FmHA  office).  The  Finance  Office 
will  provide  the  County  Office  with  a 
quarterly  status  report  for  each 
borrower  who  has  received  a  deferral. 

(D)  Six  months  prior  to  the  end  of  the 
deferral  period  the  County  Supervisor 
will  notify  the  borrower  in  writing  of  the 
expiration  of  the  deferral  and  the 
amount  and  date  of  the  borrower's  first 
upcoming  installment  of  the  FmHA  debt. 

(E)  The  County  Supervisor  must  notify 
the  Finance  Office  of  any  cancellation  of 
a  deferral  by  letter. 

(viii)  Increase  in  repayment  ability. 
At  the  lime  the  County  Supervisor 
makes  the  analysis  required  by  S  192460 
of  Subpart  B  of  Part  1924  of  this  chapter, 
the  County  Supervisor  will  determine 
whether  the  borrower  has  had  an 
increase  in  income  and  repayment 
ability.  If  an  income  increase  is 
substantial  enough  to  enable  the 
borrower  to  graduate,  the  case  will  be 
handled  in  accordance  with  Subpart  F  of 
Part  1951  of  this  chapter.  If  an  increase 
would  enable  the  borrower  to  make 
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some  payments  during  the  deferral 
penod.  the  County  Supervisor  will,  in 
writing,  ask  the  borrower  to  sign  a  Form 
FmHA  440-9,  "Supplementary  Payment 
Agreement."  within  30  days  of  the  date 
of  the  written  request.  The  letter  will 
provide  the  borrower  with  the  right  to 
appeal  as  set  forth  in  subpart  B  of  Part 
1900  of  this  chapter.  When  doing  the 
analysis  to  determine  whether  there  is  a 
substantial  increase  in  income  and 
repayment  ability,  the  County 
Supervisor  will  determine  whether  this 
increase  exists  by  comparing  it  to  the 
original  plan  developed  in  the  deferral 
application  and  also  to  plans  developed 
for  the  current  operating  year  to 
determine  that  the  excess  income  is  not 
needed  for  essential  living  and  operating 
expenses  or  scheduled  debt  payment.  If 
the  borrower  does  not  sign  a  Form 
FmHA  440-9  or  appeal  the  request  for  a 
supplement  payment  within  the  required 
time,  and/or  does  not  honor  the  terms 
and  conditions  of  the  repayment 
agreement,  such  actions  will  be 
considered  abuse  of  the  program.  The 
borrower's  account  will  be  handled  as 
set  forth  in  5  1951.907lg)  of  this  subpart. 

(4)  Special  debt  set-aside  provision 
for  a  portion  of  the  insured  loon 
indebtedness  of  farmer  program 
borrowers  (NOT A  VAILABLE  AFTER 
SEPTEMBER  30.  1985). 

( i )  Period  of  time  a  vail  a  b  /e.  Th  e 
authorities  contained  in  this  section 
were  available  to  financially  stressed 
FmHA  farmer  program  borrowers  (OL. 
FQ.  EO.  SW,  EE.  EM.  RL  but  not 
association  recreation  loans  and/or  only 
those  Rural  Housing  (RH)  loans  which 
were  made  for  farm  service  buildings) 
until  September  30. 1985.  The  County 
Supervisor  will  maintain  a  record  of 
approval  special  set-aside  amounts,  in 
accordance  with  FmHA  Instruction 
1905-A  (available  in  any  FmHA  office). 

(ii)  Agency  Finance  Office  Actions  are 
as  follows- 

(A)  The  FmHA  Finance  Office  has 
established  the  set-aside  portion  of  the 
debt  as  a  separate  account,  in 
accordance  with  Form  FmHA  1951-6. 

(B)  The  Finance  Office  will  provide 
each  county  office  with  a  quarterly 
status  report  for  each  borrower 
receiving  a  set-aside. 

(C|  Six  months  prior  to  the  end  of  the 
set-aside  period,  the  Finance  Office  will 
notify  the  County  Super\'isor  of  the 
amount  of  the  borrower's  upcoming 
installment(s)  due  date. 

(D)  The  interest  rate  on  the  set-aside 
portion  of  the  note,  after  the  set-aside 
period  has  passed,  will  be  the  same  rate 
as  on  the  non-set-aslde  portion  of  the 
note 


(iii)  Cancellation  of  special  set-aside 
agreements  may  take  place  under  the 
following  circumstances: 

(A)  Borrowers  who  incur  debt  or 
purchase  items  not  planned  for  in  the 
Farm  and  Home  Plan  without  the 
County  Supervisor's  approval  violate 
any  of  the  covenants  contained  in  any 
security  instruments,  loan  agreements, 
or  cease  farming  will  have  their  set- 
aside  cancelled  by  the  County 
Supervisor. 

(B)  The  County  Supcniaor  will  send 
written  notice  by  certified  mail,  return 
receipt  requested,  to  the  borrower  of 
FmHA's  intention  to  cancel  the  set- 
aside.  This  notification  will  set  forth  the 
specific  facts  requiring  cancellation  and 
inform  the  borrower  of  appeal  rights  in 
accordance  with  Subpart  B  of  Part  1900 
of  this  chapter.  If  the  borrower  does  not 
appeal  or  if  the  FmHA  decision  1o 
cancel  is  upheld  in  an  appeal,  the 
borrower  will  be  notified  in  writing  of 
cancellation  date  of  the  set-aside  The 
actual  cancellation  action  is  not 
appealable. 

(C)  The  County  Office  will  be 
responsible  for  notifying  the  Finance 
Office  of  the  cancellation  action  using  a 
properly  executed  Form  FmHA  1951-6 
prepared  according  to  the  FMI. 

[iv)  Requirements  for  ser\'icing  set- 
aside  loans  are  as  follows 

(A)  Loan  notes  which  are  rescheduled 
and  contain  set-aside  provisions  in 
accordance  with  this  section  will  not  be 
consolidated  during  the  set-aside  period 
unless  the  borrower  agrees  in  writing  to 
the  cancellation  of  the  set-aside  if 
consolidation  is  approved. 

(B)  Loan  notes  which  are  rescheduled 
and  do  not  contain  set-aside  provisions 
in  accordance  with  this  section  may  be 
rescheduled  or  reamortized  in 
accordance  with  this  subpart  during  the 
set-aside  period.  The  rescheduling  or 
reamortization  action  may  be  the  limited 
resource  rate,  if  applicable.  The  set- 
aside  amount  will  stay  in  effect,  but  will 
not  be  increased  or  intensified  beyond 
the  original  five-year  term.  The  County 
Office  will  forward  to  the  Finance  Office 
Form  FmHA  1965-22  and  Form  FmHA 
1965-23  any  time  the  interest  rate  is 
changed  on  a  note  during  the  set-aside 
period.  The  top  of  the  form  will  be 
marked  in  red  "Interest  Change  in  Set- 
Aside." 

(v)  Deficiency  judgements.  Interest 
will  begin  to  accrue  (at  the  higher  of  the 
current  interest  rate  or  the  judgement 
interest  rate)  on  the  sel-aside  portion  if 
FmHA  receives  a  deficiency  judgement 

(5)  Write-down  of  FmHA  loans. 
Priority  consideration  will  be  given  to 
writing  down  farmer  program  loans 
whenever  such  wnle-down  will 
facilitate  keeping  the  farmer  on  the  farm 


or  ranching  operation.  The  following 
conditions  shall  be  met  for  write-down 
of  FmHA  loans: 

(i)  No  other  Primary  Loan  Service 
Program  nor  any  combination  thereof 
will  produce  a  feasible  plan  that  will 
allow  the  borrower  to  continue  the 
operation: 

(ii)  A  feasible  plan  must  be  developed 
that  will  result  In  a  net  recovery  to  the 
Government  which  is  equal  to  or  more 
than  8  net  recovery  from  an  involuntary 
liquidation  or  foreclosure: 

(iii)  The  borrower  must  present  a 
preliminary  plan  that  demonstrates  that 
the  borrower  will  be  able  to: 

(A)  Meet  the  necessary  family  living 
and  farm  operating  expenses,  and 

(Bl  Ser\'ice  all  existing  and  planned 
debts,  and 

(C)  Comply  with  the  Highly  Erodible 
Land  and  Wetland  Conser\ation 
requirements  of  Exhibit  M  of  Subpart  G 
of  Part  1940  of  this  chapter,  if  applicable. 
and 

(D)  Borrower  must  agree  to  a  Shared 
Appreciation  Agreement  if  the  loan(sl  is 
secured  by  real  estate. 

|iv)  The  borrower  should  participate 
in  a  meeting  with  creditors  if  it  is 
necessary  that  the  borrower's  creditor? 
make  some  debt  adjustments  that  will 
permit  the  development  of  a  feasible 
plan.  This  meeting  may  be  m  a  Certified 
State  Agricultural  Mediation  Program  or 
a  meeting  of  creditors  arranged  by 
FmHA.  the  borrower,  or  other  creditor. 
Failure  by  the  borrower  to  participate  in 
meetings  with  FmHA  and  other 
creditors  will  be  noted  in  the  case  file. 
Failure  to  participate  will  be  listed  as  a 
reason  for  the  intended  adverse  action 
on  Attachment  5  Exhibit  A  of  this 
subpart. 

(v)  Rates  and  Terms.  Remaining  debt 
after  restructuring  with  the  Primary 
Loan  Servicing  Programs  will  be 
rescheduled,  reamortized.  or  deferred  in 
accordance  with  paragraph  (e)  of  this 
section.  The  borrower  must  agree  in 
writing  to  the  cancellation  of  a  fully  or 
partially  set-aside  portion  of  tlie  loan(s) 
if  8  wTite-down  is  approved 

(f)  Determining  value  of  net  recovery 
from  involuntary  liquidation.  Within  60 
days  of  the  County  Super^'isor's  receipt 
of  a  complete  application  which 
requests  Primary  and  Preservation  Loan 
Service  Programs,  the  County 
Super\isor  must  make  the  calculations 
required  in  this  section. 

(1)  The  County  Supervisor  will 
determine  the  net  recovery  to  the 
Federal  Government  equivalent  to 
involuntary  liquidation  of  the  collateral 
securing  the  FmHA  debt  in  accordance 
with  Exhibit  ).  "Debt  and  Loan 
Restructuring  System,"  and  will  follow 
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'he  guidance  provided  by  State 
siippiementg  and  Exhibit  I.  "Guidance 
for  Determinins  Adiustraents  for  Net 
Recovery  Value  of  Collateral."  The 
County  Supervisor  will  determine  the 
^:urrent  market  value  of  the  collateral 
lacUdinH  tangible  and  intangible 
pn.ipert^  in  existence  and  of  record  in 
d  (  ordance  with  Subpart  A  of  Part  1809 
if  ;hi3  chapter  (FmHA  Instruction  422.1) 
:.'r  real  estate  property,  and  on  Form 
FmR\  440-21,  "Appraisal  of  Chattel 
Property  (avaiiable  in  any  FmHA 
office!  ■  Collateral  may  include  real 
estate,  chattels,  and  tangible  or 
intangible  properly.  Chattels  include 
machinery,  equipment,  livestock. 
srowinj!  crops,  and  crops  in  storage 
tangible  or  intangible  property  may 
include  accounts  receivable. 
Goveriunent  Payments.  From  the  current 
market  value  of  the  collateral,  the 
following  adjustments  will  be  made: 

(i)  Subtract  the  amount  which  would 
be  required  to  pay  prior  liens  on  the 
collateral  property; 

(ii)  Subtract  taxes  and  assessments, 
depreciation,  management  costs,  and 
ir.rerest  cost  to  the  Government  based 
on  'he  90-day  Treasurj-  Bills  (published 
in  Exhibit  B  of  FmR-\  Instruction  440.1. 
available  m  any  FmHA  office).  Taxes 
and  assessments,  depreciation, 
management  costs,  as  well  as  interest 
costs  will  be  calculated  on  the  current 
market  value  of  the  property  for  the 
average  mventory  holding  penod  The 
holding  penod  for  suitable  inventory 
farm  property,  will  be  established  by 
each  Slate  as  of  July  1  each  year. 

[ui)  Adjust  the  currenl  market  value 
for  estimated  mcreases  or  decreaaes  in 
value  of  the  property  for  the  holding 
penod  specified  in  paragraph  [fl{2)  of 
this  section. 

(iv)  Subtract  resale  expenses,  such  as 
repairs,  commissions,  and  advertising: 

fv)  Other  administrative  and 
attorney  8  expenses:  and 

(vi)  Add  income  which  will  be 
received  after  acquisition. 

(21  Determining  costs  of  involuntary 
liquidation  of  collateral  for  farm  loans. 
The  State  Directors  will  analyze  the 
costs  of  involuntary  liquidntion  %vithin 
the  geographic  areas  of  their  junsdiction 
and  issue  a  State  supplement  of 
estimated  costs  and  average  holding 
time  to  be  used  as  guidelines  by  County 
S!ippr\i.sarg  in  making  calculations  of 
r.i?r  recovery  value  under  this 
s-i'seclion.  Exhibit  I.  '"Net  Recovery 
Value  Determination."  will  be  us^'d  m 
establishing  the  guidelines  contained  in 
the  State  supplement.  Such  costs 
analyses  will  be  earned  out  m  |u!y  of 
each  year  State  Directors  will  consult 
with  State  Directors  of  adjoining  States. 
other  lenders,  real  estate  agents. 


auctioneers,  and  others  in  the 
community  to  gather  and  analyze  the 
mformation  specified  in  this  subpart. 

(g)  Determininsi  net  recovery  value 
resulting  from  primary  servicing.  The 
value  of  the  restructured  debt  will  be 
based  on  the  present  v^lue  of  payments 
the  borrower  would  make  to  the  FmHA 
U8mg  any  combination  of  primary  loan 
3er\ice  programs  that  will  provide  a 
feasible  plan.  Present  value  is  a 
calculation  concept  which  assigns  a 
lower  current  value  to  dollars  received 
in  later  years  than  to  dollars  received  at 
the  present  time.  County  Supervisors 
will  use  a  discount  rate  based  on  90-day 
Treasury  Bills  as  of  the  date  the 
borrower  files  the  application  for 
restructuring.  The  National  Office  will 
publish  the  90-dfly  Treasury  Bill  rale  in 
Exhibit  B  of  FmHA  Instruction  440.1 
[available  in  any  FmHA  office). 

(h)  Notification  requirements.  (1)  If 
the  calculations  show  that  the  value  of 
the  restructured  debt  ts  greater  than  or 
equal  to  the  net  recovery  value  of  the 
collateral  secunng  the  debt,  the  County 
Supei^'isor  will  forward  to  the  State 
Director  the  borrower's  Farm  and  Home 
Plan  and  the  orii^inal  pnntoul  of  the 
DALRS  calculations  I'he  County 
Supervisor  will  certify  that  the  borrower 
meets  all  requirements  for  debt 
restructuring  with  the  write-down 
amount  specified  on  the  printout.  The 
State  Director's  authorization  lo  the 
County  Supervisor  to  proceed  with  the 
wriie-down  will  be  evidenced  by  the 
State  Director's  signature  affixed  to  the 
original  copy  of  the  DALRS  printout 
returned  to  the  County  Supervisor. 
Withm  60  days  after  receiving  a 
complete  application  the  County 
Supervisor  will  notify  the  borrower  of 
the  results  of  the  calculations  by 
sending  Exhibit  F  of  this  subpart, 
certified  mail,  return  receipt  requested 
and  offer  to  restructure  the  debt.  A 
pnntout  of  the  DALRS  calculations  will 
be  attached  to  Exhibit  F.  "Nolificattons 
of  Approval  Offer  to  Debt  Restructure."* 
Exhibit  F  will  inform  the  borrowerfs)  of 
FmHA's  offer  to  restructure  (he  debt.  If 
the  borrower  accepts  the  offer,  within  45 
(lays  of  the  borrowers  receipt  of  Exhibit 
F.  the  County  Supervisor  will  restructure 
the  debt  withm  45  days  after  receipt  of 
the  written  notice  of  the  borrower's 
acceptance  of  FmHA's  offer  to 
restructure  the  debt  If  the  borrower, 
both  accelerated  and  nonaccelerated,  do 
not  respond  to  Exhibit  F  within  45  days, 
or  declines  FmHAs  offer  to  restructure 
the  debt,  the  County  Supervisor  will 
send  Attachments  9  and  10  of  Exhibit  A 
of  this  subpart  If  Attachment  10  is  not 
returned  within  30  days  of  the 
borrower's  receipt  of  the  attachments, 
the  account  will  be  accelerated  or 


foreclosed  in  accordance  with  \  1955.15 
of  subpart  A  of  Part  1955  of  this  chapler. 

(2)  If  the  borrower  previously  relumed 
Attachment  2  or  4  to  Exhibit  A  of  this 
subpart  within  45  days,  requesting  a 
Farm  Debt  Restructure  and 
Conservation  Set-Aside  Easement 
Program,  by  submitting  an  ASCS  photo 
of  the  farm  showing  the  portion  of  the 
farm  and  approximate  acres  lo  be 
considered  in  their  request,  the  County 
Supervisor  will  proceed  with  processing 
the  request  for  debt  relief.  The  request 
will  be  processed  as  set  forth  in  Exhibit 
H  of  this  subpart. 

(3)  If  the  DATJ<$  calculations  indicate 
a  feasible  plan  of  operation  cannot  be 
developed  considering  all  Primary  Loan 
Service  Programs.  Softwood  Timber,  or 
Conservation  Set-Aside  Easement 
Programs,  the  County  Supervisor  will 
take  the  following  actions  within  15 
days  from  the  dale  of  the  determination 
that  the  borrower's  debt  cannot  be 
restructured  as  requested 

ft)  When  the  borrower  has  creditors 
other  than  FmHA.  and  a  feasible  plan  of 
operation  cannot  be  developed  after 
consideration  of  Primary  Loan  Service. 
Softwood  Timber  and  Farm  Debt 
Restructure  and  Conservation  Set-Aside 
Easement  Programs,  the  borrower  will 
be  sent  Exhibit  E.  "Notificjition  of 
Request  for  Mediation  or  Meetings  of 
Creditors."  of  this  subpart,  certified 
mail,  return  receipt  requested.  A 
printout  of  the  DALRS  calculations  will 
be  attached  to  Exhibit  E.  Exhibit  E  will 
inform  the  borrower  that  FmHA  is 
requesting  mediation  or  a  meeting  with 
the  borrower  8  undersecured  creditors 
holding  a  substantial  portion  of  the 
borrowers  debt.  ;n  an  effort  to  obtain  a 
debt  adjustment  agreement  with  such 
creditors  which  may  permit  the 
development  of  a  feasible  plan  of 
operation.  If  the  borrower  does  not 
respond  to  E,\hibit  E  within  30  days  (a 
response  is  only  required  in  States 
without  a  certified  mediaUon  program) 
the  County  Supervisor  will  send 
Attachments  5  and  B  of  Exhibit  A  of  this 
subpart,  certified  mail,  return  receipt 
requested. 

(ii)  If  mediation  or  the  voluntary 
meeting  of  creditors  is  not  successful, 
the  borrower  will  be  sent  Attachments  5 
and  6  of  Exhibit  A  of  this  subpart. 
certified  mail,  return  receipt  requested, 
within  15  days  of  the  unsuccessful 
mediation  or  meeting.  The  DALRS 
computer  printout  will  be  attached  to 
Attachment  5  of  Exhibit  A.  Attachment 
5  of  Exhibit  A  will  inform  the  borrower 
of  further  nghts.  This  section  also 
applies  to  borrowers  whose  accounts 
were  accelerated  between  November  1. 
1985.  and  May  7,  19&7,  and  other 
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accelerated  borrowers  whose  accounts 
have  not  been  foreclosed  or  liquidated 

(iii)  As  slated  in  Attachment  5.  the 
borrower  will  have  45  days  after  the 
receipt  of  the  notification  of  ineligibility 
to  purchase  the  security  property  at  net 
recovery  value,  provided  the  value  of 
the  restructured  loan  is  less  than  the 
recovery  value  FmHA  will  not  provide 
credit  for  this  transaction. 

(iv)  Prior  to  the  buy  out  at  net 
recovery  value,  the  borrower  must,  as  a 
condition  of  the  sale,  enter  into  written 
agreement  by  executing  Exhibit  C.  "Net 
Recovery  Buyout  Recapture 
Agreement."  of  this  subpart.  The  County 
Supervisor  will  process  the  net  recovery 
buyout  payment  and  will  input  the 
information  to  establish  the  recapture 
receivable  account  via  the  multi- 
function workstation.  A  new  mortgage 
or  deed  of  trust  will  be  taken  for  the 
best  lien  obtainable.  The  new  mortga^.e 
or  deed  of  trust  will  describe  Exhibit  C 
and  enter  the  amount  due  under  the  net 
recovery  buyout  recapture  agreement. 
The  new  mortgage  or  deed  of  trust  will 
secure  repayment  of  the  net  recovery 
buyout  recapture  agreement.  The  old 
mortgage  or  deed  of  trust  will  be 
released  in  accordance  with 
5  1951.909(k)  of  this  subpart. 

(i)  Administrative  appeals.  (1)  If  the 
borrower  appeals  the  decision  lo  deny 
Primary  Loan  Service  Programs,  the  45 
day  period  for  the  borrower  to  pay 
FniHA  net  recovery  value  of  the 
collateral  will  start  on  the  day  the 
borrower  receives  the  final  appeal  or 
review  upholding  the  initial  decision. 
Such  decision  letter  will  be  sent  to  the 
borrower  by  the  Hearing  Officer  or 
Review  Officer  certified  mail,  return 
receipt  requested.  The  return  receipt  is 
(o  be  sent  to  the  address  of  the  County 
Office  by  the  Hearing  and/or  Review 
officers, 

(2)  If  the  administrative  appeal 
proce.ss  results  in  a  determination  that 
Ihe  borrower  is  eligible  for  debt  write- 
down, the  County  Super\'isor  will  write- 
down the  loan  in  accordance  with  this 
subpart,  taking  into  consideration  the 
writedown  recommendations,  if  any.  of 
Ihe  Appeal  Officer.  If  l)ie  administrative 
Hppeal  process  results  in  a 
determination  that  the  borrower  is 
ineligible  for  debt  write-down,  the 
borrower  will  be  sent  Exhibit  K  and 
Attachment  1  of  Exhibit  K.  advising  the 
borrower  of  FmHA's  intent  to  continue 
processing  the  application  for 
Preservation  Loan  Service  Programs  as 
set  forth  in  \  1951.911  of  this  subpart.  If 
the  borrower  does  not  return 
Attachment  1  of  Exhibit  K  within  15 
days  of  the  dale  that  Exhibit  K  is  sent, 
the  County  Supervisor  will  continue  to 
process  the  borrower  preservation  loan 


service  request  in  accordance  with 
S  1951.911(a)(51  of  this  subparl.  The 
account  will  not  be  accelerated  or 
forciosure  will  not  continue,  until  the 
borrower  has  the  opportunity  to  appeal 
any  denial  of  the  Preservation  Loan 
Service  request.  If  the  borrower  returns 
Attachment  1  of  Exhibit  K  within  15 
days  of  the  dale  Exhibit  K  is  sent,  the 
account  will  be  accelerated  or 
foreclosure  will  proceed  in  accordance 
with  S  1955.15  of  Subpart  A  of  Pari  1955 
of  this  chapter.  When  the  account  is 
accelerated  the  borrower  will  not  be 
considered  for  further  loan  assistance 
under  §  1941-14  of  Subpart  A  of  Part  1941 
of  this  chapter. 

(3)  If  the  borrower  appeals  the  current 
market  appraisal  completed  by  FmHA, 
the  borrower  may  obtain  an  appraisal 
by  an  independent  appraiser  selected 
from  a  list  provided  by  FmHA  in 
accordance  with  §1900.57(1)  of  Subpart 
B  of  Part  1900  of  this  chapter.  The 
borrower  does  not  have  to  exclusively 
appeal  the  airrent  market  appraisal  in 
order  lo  be  entitled  to  the  independent 
appraisal,  but  simply  must  appeal  the 
denial  of  Prunary  Loan  Service 
Programs  in  which  the  appraisal,  as  part 
of  the  net  recovery  value  calculation,  is 
relevant.  The  cost  of  the  appraisal  must 
be  paid  by  the  borrower.  The 
independent  appraisal  will  be 
considered  by  the  appeal  officer  The 
Independent  appraiser  must  meet  at 
least  one  of  the  following  qualifications 
as  determined  by  the  FmHA  County 
Supervisor: 

(i)  Certification  by  a  National  or  State 
Appraisal  Society. 

(ii]  If  a  certified  appraiser  is  nut 
available  the  appraiser  may  be  one  who 
meets  the  criteria  for  certification  in  a 
National  or  State  appraisal  society. 

(iii)  The  appraiser  has  recent,  relevant 
documented  appraisal  experience  or 
training,  or  other  factors  clearly 
establishing  the  appraisers 
qualifications. 

(i)  Processifig  of  write-down. 
Borrowers  who  are  eligible  for  Primary 
Loan  Service  Programs  with  write-down 
will  have  their  loans  rescheduled  or 
reamortized  in  accordance  with  this 
subpart.  Ail  loan  ser\'icing  actions 
approved  in  connection  with  the  write- 
down must  take  place  simultaneously 
The  borrower  and  County  Super\'isor 
will  complete  Exhibit  D  to  this  subpart 
■'Shared  Appreciation  Agreement." 
Exhibit  D  provides  for  recapture  as 
spfcified  in  S  1951.914  of  this  subparl  of 
a  portion  of  any  appreciation  in  the 
value  of  the  real  property  securing  the 
debt  remaining  after  the  write-down. 
The  FmHA  DALRS  computer  program 
will  be  used  to  determine  the  notes  to  be 
written  down 


(1)  A  separate  Form  FmHA  1940-17. 
"Promissory  Note."  will  be  used  for  each 
note  or  assumption  agreement  being 
reamortized. 

(2)  A  Form  FmHA  1940-17  will  be 
completed,  signed,  and  distributed  as 
provided  in  the  FMl. 

(3)  The  loan  servicing  action  date  of 
approval  is  also  the  date  that  will  be 
inserted  on  the  rescheduled  or 
reamortized  Form  FmHA  1940-17  and  on 
Exhibit  B  of  this  subparl.  "Noncash 
Credit  for  Farmer  Program  Loans  When 
Establishing  Recapture  Receivable." 

(4)  A  Form  FmHA  1940-17  may  be 
processed  provided  the  County  Office 
has  possession  of  the  original  note  being 
reamortized.  If  the  County  Office  does 
not  have  possession  of  the  original  note 
the  County  Supervisor  will  ask  the 
FmHA  Finance  Office  to  return  the 
original  note  so  it  is  in  the  County  Office 
before  Form  FmHA  1040-17  is 
processed. 

(5)  The  County  Supervisor  will 
complete  Form  FmHA  1965-2i 
"Information  on  Assumption  on  New- 
Terms  or  Other  Change  in  Terms."  Form 
FmHA  1965-23.  "Supplemental 
Information  on  Assumption  and/or 
Change  of  Terms."  and  Exhibit  D  of  this 
subpart  in  accordance  with  the 
provisions  of  the  forms  manual  insert. 

(6)  The  original  (old)  note(5)  will  be 
marked  "Rescheduled  or  Reamortized 
with  Writedown  Debt"  and  stapled  lo 
the  new  rescheduled  or  reamortized 
promissory  nole(s)  and  will  be  filed  in 
the  promissory  note  file  in  the  operation 
file.  Copies  for  the  borrower{s)  case  file 
should  be  marked  and  stapled  the  same 
and  filed  m  position  2  of  the  case  file.  If 
a  transfer  is  involved,  assumption 
agreemenl(s)  will  be  marked  and 
stapled  with  the  note(s)  and  copies  will 
be  filed  us  Indicated  above. 

(k)  Real  estate  liens.  If  the  write-down 
of  the  borrower's  real  estate  debt  results 
in  all  debts  to  FmHA  being  writiec 
down.  FmHA  real  estate  liens  will  be 
maintained  and  will  not  be  subordinated 
to  increase  the  amount  of  the  prior  liens 
during  the  shared  apprecialion  period. 
Shared  appreciation  agreements  wtU  be 
serviced  in  accordance  with  S  1951.914 
of  this  subpart.  Upon  payment  by  Ihe 
borrower  of  net  recovery  in  a  buy  out. 
the  original  mortgage  or  deed  of  trust 
will  be  released  on  real  estate  for  Ihe 
FmHA  loans  bought  out.  The  notes  will 
be  marked  "satisfied  at  net  recovery 
value"  and  returned  to  Ihe  debtor  or  the 
debtor's  legal  representative.  Net 
recovery  buyout  recapture  agreements 
will  be  ser\'iced  in  accordance  with 
§  1951 .913  of  this  subpart- 

(1)  Non  real  estate  liens.  !f  a  borrower 
does  not  own  any  real  estate  there  will 
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he  no  recapture  and  ihe  borrower  will 
not  be  required  to  enter  into  a  recapture 
agreement.  Upon  payment  by  the 
borrower  of  Net  Recovery  Value  in  a 
buy  out.  the  original  security 
instruments  will  be  released  on  chattel 
security  for  the  FmHA  loans  bouwht  out. 
The  notes  will  be  marked  "satisfied  at 
net  recovery  value"  and  retume<l  to  (he 
debtor  or  the  debtor  s  legal 
representative. 

(m)  Notes.  Notes  evidencing  debts 
written  off  as  a  result  of  Primary 
Servicmg  debt  write-down  or  buy-out  at 
net  recovery  value  will  be  returned  lo 
the  debtor  or  to  Ihe  debtor's  legal 
representative.  The  notes  will  be 
renamed  ai  the  end  of  any  recapture 
pencxl.  U  there  is  no  recapture  period. 
;he  notes  will  be  returned  when  the 
Coanty  Office  verifies  thai  the 
tiansaction  has  been  recorded  in  the 
Finance  Office.  For  a  buyout,  the 
orsgmal  and  r.opies  of  the  nofes  will  be 
marked  "satisiied  by  approved  net 
recovery  buyout."  For  wnte-down.  the 
or.Kinal  and  copies  of  the  notes  will  be 
marked  "satisfied  by  approved  debt 
v^^Ite-down.    If  a  note  is  only  partially 
written-down,  the  note  will  be  returned 
to  the  debtor  or  debtor's  legal 
lepresentative  when  the  note  is  paid  in 
fiiil  The  original  and  copies  of  such 
notes  will  marked  "satisfied  by 
approved  partial  write-down  " 

;  1951.910    IReservedj 

;  1951^11    Pr«Mrvabon  loan  wrvic* 
programs. 

(a)  Leaseback  'Suybarh.  This  section 
contains  the  policies  and  procedures 
pertaining  to  the  Farmer  Programs 
Leaseback/Buyback  Program  The 
Farmer  Programs  Leaseback 'Buyback 
Program  will  permit  the  previous  owner 
of  real  property  'hat  was  security  for  a 
Farmer  Programs  loan(s)  to  have  the 
first  opportunity  lo  lease  or  purchase 
rhdt  property  from  FmRA..  If  the 
previous  owner  is  not  interested  in 
leasing  or  purr.hasmg  the  property, 
pferference  for  leaseback/buyback  will 
be  given  to  the  spouse  and/or  child(ren) 
of  the  previous  owner  who  are  actively 
engaged  in  farming  I  if  the  previous 
..•AHpr  wgs  an  individual):  entity 
.T.tn^.bers  (if  the  previous  owner  ;s  an 
•^r^'^'y  that  is  composed  exclusively  of 
members  of  the  same  family)  who  are 
actively  engaged  in  farming;  and  the 
imm^-diate  previous  family-size  operator 
'lessee).  CONACT  property  thai  is 
arquired  on  or  after  lat-uary  a.  1988,  thai 
secured  an  FmFiA  loan  will  be 
considered  for  leaseback/buyback 
under  th;5  Section.  CONACT  property 
acquired  prior  to  [anuary  6,  1988.  *vill 
also  be  considered  under  this  section. 


but  only  if  the  former  owner/previous 
operator  was  not  advised  of  his  or  her 
leaseback /buyback  rights  under 
FmllA's  previous  leaseback/buyback 
regulation.  If  there  is  a  conflict  between 
leaseback/buyback  and  FmHA's 
Homestead  program,  priority  will  be 
given  to  the  application  for  homestead 
protection  wi'h  respect  to  the  lease  of 
the  borrower's  principal  dwelling.  The 
same  applicant  may  be  considered  for 
both  leaseback/buyback  and  homestead 
protection  if  requested  The  applicant 
can  obtain  homestead  protection  under 
the  Homestead  Protection  Program  and 
the  balance  of  the  farm  under  the 
I.easeback/Buyback  Program.  The 
authonties  contained  in  this  section 
supplement  Subparts  A.  B  and  C  of  Pari 
1935  of  this  chapter  and  provide 
information  that  is  necessary  to 
administer  the  leaseback  .'buyback 
program.  Inventory  property  which  is 
located  within  the  boundaries  of  an 
Indian  reservation  of  a  Federally 
recognized  Indian  Tnbe  and  the 
previous  owner  is  a  member  of  the 
Indian  Tribe  that  has  jurisdiction  over 
the  reservation  in  which  such  real  estate 
is  located  is  treated  differently  than  real 
property  located  outside  a  reservation. 
See  5  1955.66(d)  of  Subpart  B  of  Part 
195.T  of  this  chapter  for  further  details. 

(1)  Notification 

(i)  When  a  borrower(s)  becomes  at 
least  180  days  deUnquent  on  an  FmHA 
loan(s),  the  borrower  will  be  sent 
Exhibit  A  with  Attachments  1  and  2  of 
this  subpart.  Sending  of  this  Exhibit  and 
Attachments  will  be  the  notice  to  the 
borrower  of  the  availability  of  Primary 
and  Preservation  lx>an  Service 
Programs-  If  a  feasible  plan  for 
restructuring  the  borrower's  debt  cannot 
be  developed  using  Primary  Loan 
Service  Programs,  the  borrower  will  be 
notified  of  Preservation  Loan  Service 
Programs  by  sending  Attachments  5  and 
6  of  Exhibit  A  of  this  subpart-  If  a 
borrower  requests  an  appeal  and  the 
adverse  decision  is  not  overturned,  the 
borrower  does  not  request  an  appeal  or 
fails  to  pay  FmHA  the  net  recovery 
value  of  the  property,  the  borrower  will 
be  advised  by  use  of  Exhibit  K  with 
Atiachnient  1  of  this  subpart  that  FmHA 
will  continue  with  the  processing  of 
Preservation  Loan  Service  Programs 
unless  the  borrower  returns  Attachment 
1  of  Exhibit  K  within  15  days  of  the  date 
of  the  Exhibit. 

(ii)  When  FmHA  acquires  a  farm 
property,  the  former  owner  will  be  sent 
Exhibit  O  of  this  subpart  within  30  days. 
The  former  owner  has  180  days  from  the 
date  FmHA  acquires  the  farm,  lo  apply 
for  leaseback /buyback,  unless  State  law 
provides  for  a  lunger  period.  The  Exhibit 


will  be  sent  certified  mail,  return  receipt 
requested.  If  the  former  borrower/owner 
entered  into  a  leaseback/buyback 
agreement  (Exhibit  N  of  this  subpart) 
prior  to  FmHA  acquisition  of  the  real 
property,  and  such  agreement  has  not 
terminated.  E.xhibit  O  will  not  be  sent. 
The  notificalion  letter  to  an  owner  who 
is  an  individual  will  inform  the  owner 
thai  if  the  owner  is  nol  interested  m 
leaseback/buyback,  the  owner  s  spouse 
or  children,  if  actively  engaged  in 
farming,  may  be  eligible  for  leaseback/ 
buyback.  It  will  be  the  responsibility  of 
the  owner  to  inform  his  or  her  spouse 
and/or  children  about  their  possible 
participation  in  the  leaseback/buyback 
program  and  that  they  must  notify  the 
County  Supervisor  of  their  intent  to 
participate  in  the  leaseback/buyback 
program  within  190  days  from  the  dale 
of  acquisition  or  a  period  longer  than 
190  days  if  applicable  Slate  redemption 
laws  prescnlies  a  longer  period.  If  the 
owner  was  an  entity  and  the  owner  is 
not  interested  in  leaseback/buyback, 
the  notification  letter  will  inform  the 
owner  it  will  be  the  responsibility  of  the 
owner  lo  inform  the  entity  members 
about  their  possible  partir:ipation  in  the 
leaseback/buybarJc  program  and  that 
they  must  notify  the  County  Supervisor 
of  their  intent  lo  participate  in  the 
leaseback/buyback  program  within  lao 
days  from  the  date  of  acquisition  or  a 
period  longer  than  190  days  if  Slate 
redemption  laws  prescribe  a  longer 
period.  The  notification  letter  sent  to  Ihe 
previous  owner  will  also  request  the 
previous  owner  (o  notify  the  County 
Supervisor  if  the  secunty  was  operated 
by  a  lessee  at  the  time  it  was  t^iken  into 
inventory  and.  if  so.  to  notify  the  County 
Supervisor  of  the  name  and  address  of 
that  lessee.  If  Ihe  farm  property  is 
located  within  an  Indian  Reser\'ation, 
and  the  former  owner  is  a  member  of 
such  Indian  tribe,  the  Indian  Tribe  will 
be  notified  of  the  potential  availability 
of  the  farm  property  for  lease  or 
purchase  by  sending  Exhibit  B  of 
Subpart  B  of  Part  1955  of  this  chapter. 
The  Indian  tnlw  will  be  notified  at  the 
same  time  as  the  previous  owner. 

(Hi)  If  the  previous  owner  provides 
FmHA  with  the  name  of  the  immediate 
previous  operator  (lessee),  or  if  the 
County  Supervisor  is  aware  ibal  the 
property  was  leased  by  the  owner  and 
knows  the  name  and  address  of  such 
immediate  previous  operator  (lessee), 
Ihe  operator  will  be  notified  of 
leaseback/buyback  by  use  of  Exliibil  P 
of  this  subpart.  This  letter  will  be  sent 
Certified  mail  return  receipt  requested. 
The  County  Supervisor  will  send  Exhibit 
P  of  this  subpart  to  the  operator  (lessee) 
within  30  days  after  the  190-day  period 
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or  applicable  period  under  Slate 
redemption  laws  has  expired.  The 
County  Supervisor,  however,  may  notify 
the  operator  (leasee)  prior  to  the  IQO-day 
period  after  acquisition  of  the  property 
or  applicable  period  under  Slate 
redemption  laws  if  the  previous  owner. 
spouse  and/child  (if  the  former  owner 
was  an  individual),  and  entity  members 
(it  the  former  owner  is  an  entity)  inform 
the  County  Supervisor,  in  wrinng.  that 
they  are  not  interested  in  purcliasing  or 
leasing  the  property.  The  operator 
(lessee)  will  be  given  30  days  from  the 
date  he  or  she  is  notified  about 
leaseback/buyback  of  their  intent  lo 
participate  in  leaseback/buyback. 

(ivj  The  rights  regarding  the  lease  or 
purchase  of  property  provided  by  this 
section  and  accorded  a  person  or  entity 
described  above  may  be  freely  and 
knowingly  waived  by  such  person  or 
entity.  Exhibit  Q  of  this  subpart  will  be 
used  by  each  person  or  entity  that 
wishes  lo  waive  their  rights  to 
leaseback/buyback. 

(2i  Priority 

(i)  FmHA  shall  give  pnority  for  the 
leaseback/buyback  program  in  the 
following  order 

Prinriiy  1.  The  immediate  previous  owner 
of  Ihe  acquired  property, 

Pnority  2.  If  actively  engaged  in  farmings 

8  The  spouse  or  child  of  the  previous 
owner  if  the  previous  owner  was  an 
individual: 

b  IF  th«  previous  owner  was  an  entity,  to 
the  entity  members  af  the  corporatioa 
partnership,  |oitit  operation  or  cooperittive. 

Pnority  3.  The  immediate  previous  family- 
size  farm  operator  of  the  security. 

c.  (If  the  farm  propert>-  is  located  withm  an 
Indt&n  Reswation  and  the  farmer  owner  is  a 
member  of  such  tnbe.  tee  S  1955-66(d)  of 
subparl  B  of  Part  1955  of  this  chapter  for 
lease)>ack/buyback  nght»  of  the  Tnbe  I 

(ii)  Within  each  of  the  Foregoing 
priorities  if  there  is  more  than  one 
individual  eligible  for  leaseback/ 
buyback  in  any  category  who  has 
indicated  an  intention,  in  writing,  to  the 
County  Supervisor  to  participate  in  the 
leaseback/buyback  program  (e.g.,  one 
individual  wants  to  purchase  and  the 
other  individual  wants  lo  rent)  priority 
williin  Ihe  category  will  be  given  lo  an 
individual  who  wants  to  purchase  the 
security,  either  for  cash  or  by  credit 
sale.  There  is  no  preference  for  a  cash 
sale  over  a  credit  sale;  (f  there  are  two 
or  more  individuals  in  the  same  priority 
category  who  are  eligible  for  leaseback/ 
buyback  who  both  want  to  purcha&c  (or 
to  lease  if  no  one  wants  to  purchase), 
priority  will  be  determined  by  the 
County  Committee.  The  County 
Committee  will  make  their  selection  as 
lo  which  individual  has  the  greatest 
need  for  farm  income  and  who  best 


meets  the  criteria  for  eligibility  for  a 
Farmer  Program  loaiL 

(iii)  If  there  are  individuals  in  different 
prior.ly  categories  who  inform  the 
Count>-  Supervisor,  in  writing,  of  their 
intention  to  participate  in  the 
leaseback/buyback  program,  the  County 
Super\  isor  wiU  first  consider  the 
eligibility  for  leaseback/buyback  of 
individuais  in  the  hi^jhest  priority  in 
which  there  is  interest  before 
considering  individuals  in  the  lower 
pnoriiy.  If  an  individual  in  a  higher 
priority  is  ehgible,  the  Individuals  in  the 
lower  priority  will  be  notified  by  the 
County  Superrisor  that  an  individual 
with  higher  prii:rily  has  been  selected. 

(iv)  The  inventory  properly  will  not  be 
leased  or  sold  until  any  appeals  are 
exhausted 

(v)  The  rights  afforded  individuals 
under  the  leaseback/buyback  program 
will  only  be  offered  once  after  the 
property  comes  into  FmHA  inventory.  If 
a  pre\nau8  owner,  previous  owner's 
spouse  or  child,  an  entity  member  (if  the 
previous  owner  was  an  entity  held 
exclusively  by  members  of  the  same 
family),  or  immediate  previous  family- 
size  operator  lessee)  leases  the  property 
and  docs  not  exercise  the  option  lo 
purchase  and  the  lease  terminates,  no 
other  individuals  will  be  offered  the 
property  under  the  leaseback/buyback 
program.  These  individuals,  however, 
may  lease  or  piirchase  Ihe  property 
when  it  becomes  available  for  lease  or 
sale  in  accordance  with  Subparts  B  and 
C  of  Part  1955  of  this  chapter. 

(3)  Receiving  applications 

(i)  Borrowers  who  return  Attachment 
2  of  Exhibit  A  of  this  subpart  and  a 
completed  application  as  outlined  in 
§  1^1.907|g)  of  this  subpart  will  have 
their  applications  processed  for  Primary 
Loan  Service  Programs  before 
considering  the  appbcaiion  for 
leaseback/buyback.  The  County 
Supervisor  will  automatically  consider 
the  borrower  for  Preservation  Loan 
Serxnce  Programs  if  Ihe  use  of  Primary 
Loan  Service  Programs  will  not  allow 
the  borrower  to  develop  a  feasible  plan 
of  operation. 

(li)  Borrowers  who  return  Attachment 
2  of  Exhibit  A  of  this  subpart  must  also 
be  the  owners  of  the  real  property  to  be 
considered  for  leaseback/buyback.  Such 
borrowers  will  also  be  advised  by 
Attachment  5  of  Exhibit  A  of  this 
subpart  of  the  availabihiy  of 
Preservation  Loan  Service  Programs. 

(ill)  Fo'Tn'-r  owners  who  wish  to  make 
application  for  leaseback/buyback  must 
make  applications  within  160  days  or 
apphcable  period  under  State 
redemption  law  after  the  date  FmHA 
acquires  the  property.  Such  application 


will  be  made  as  outlined  in  S  1961.907(g) 
of  this  subpart 

(ivj  Tlie  spouse  or  child  of  a  former 
owner  oc  eo!jty  members  must  make 
application  for  leaseback.'buyback 
within  190  days  or  tppUcable  period 
under  state  redemption  Uws  after  the 
date  FmHA  acquires  the  properly  Such 
applica'.ion  w.ll  be  made  as  out'ined  in 
%  l»J515tirt5l  of  thi-tf  subpart. 

(v)  Operators  must  make  application 
for  leaseback/buyback  within  30  days  of 
receipt  of  Exhibit  N  of  this  subpart.  Such 
application  must  be  made  as  outlined  in 
%  1951.90r(g)  of  this  subpart- 

(4)  Eligihility 

The  County  Supervisor  will  determine 
the  applicant's  eligibility. 

(i)  Previous  Owner.  The  individualis) 
or  entity  that  held  title  to  the  property  at 
the  time  FmHA  acquired  the  property 
The  previous  owner,  as  an  applicant  for 
leaseback/buyback,  may  be  an  operatoi 
of  larger  than  a  family  size  farm  and 
may  be  a  different  individual  or  entity 
than  the  former  borrower. 

(ii)  Spouse  and  chiid[ren)  of  previous 
owner  (if  the  previous  owner  was  an 
individuni).  The  spouse  and/or  any 
child(ren)  who  apply  for  leaseback/ 
buyback  must  have  been  actively 
engaged  in  farming  at  the  time  of 
acquisition  of  the  farm  property.  The 
applicant  may  be  an  operator  of  larger 
than  a  family  size  farm. 

(iii)  Entity  members  (if  the  previous 
owner  was  an  entity),  must  be  a  member 
of  the  entity,  held  exclusively  by 
members  of  the  same  family  and  must 
have  been  actively  engaged  in  fanning 
at  the  time  of  acquisition  of  the  farm 
property.  The  applicant  may  be  an 
operator  of  larger  than  a  family  size 
farm. 

(iv)  i*rev1ous  operator  must  have  been 
the  operator  (lessee)  of  the  farm 
property  at  Ihe  time  FmHA  acquired  the 
farm  properly  from  the  former  owner 
(lessor)  and  be  an  operator  of  not  larger 
than  a  family  size  farm  after  execution 
of  any  lease  or  purchase  agreement-  The 
applicant  does  not  need  to  be  an  Fm!L-\ 
borrower, 

(v)  All  applicants  must  meet  the 
application  requirements  of 
§  195l.9111a)(3)  of  this  subpart 

(vi)  if  the  Coonty  Supervisor 
determines  the  applicant  is  not  eligible 
for  leaseback/buyback,  the  applicani 
will  be  advised  of  appeal  rights  in 
accordance  with  Subpart  B  of  Part  1900 
of  this  chapter 

(5)  Processing  applications  prior  to 
acquisition  of  property 

(i)  An  owner  may  apply  for 
leaseback/buyback  and/or  Homestead 
Protection  at  any  tune  before  FmHA 
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acquires  the  owner's  property.  Such 
application  must  be  in  wnling.  If 
application  is  made  for  both  leaseback/ 
buyback  and  homestead  protection, 
consideration  will  be  given  to  both 
options  and  the  borrower  will  be 
notified  of  both  decisions 
simultaneously.  The  borrower  will  be 
allowed  to  retain  possession  and 
occupancy  of  the  leaseback/buyback 
property  while  the  application  for 
leaseback/buyback  is  being  processed. 

(A)  If  Ihe  owner  has  requested 
leaseback,  the  County  Supervisor  will 
determine  the  owner  can  fulfill  the  terms 
and  conditions  of  the  lease.  If  the 
County  Supervisor  determines  that  the 
owner  c-mnol  fulfill  the  terms  and 
conditions  of  the  lease  and/or  the  owner 
fails  to  submit  the  information  requested 
an  Elxhibit  K  of  this  subpart  within  15 

da V  5  of  the  date  which  appears  on 
Exhibit  K.  appeal  rights  will  be  given  in 
accordance  with  Subpart  B  of  Part  1900 
of  this  chapter.  If  the  County  Super\'isor 
determines  that  the  owner  can  fiilfiU  the 
tprms  and  conditions  of  the  lease,  the 
County  Supervisor  and  the  owner  will 
enter  into  a  Leaseback/Buyback 
Agreement  [Exhibit  N  of  this  subpart)  to 
lease  the  property  to  the  owner  if  and 
when  FmHA  acquires  title.  The  lease 
will  contain  an  option  to  purchase  the 
property.  A  copy  of  the  Form  FmRA 
1955-20,  "Lease  of  Real  Property."  will 
be  attached  to  the  agreement  as  an 
exhibit.  The  agreement  will  provide  that 
FmllA's  obhgation  to  enter  into  a  lease/ 
sale  of  the  property  is  contingent  on 
FmHA  acquiring  fee  title  to  the  property. 
The  agreement  will  contain  a  provision 
that  [f  the  lease/sale  does  not  close 
withm  2  years  from  the  date  of  the 
agreement,  the  agreement  (and  FmHA's 
obligation  to  lease/sell)  will  end 

(B)  If  the  owner  has  requested 
buyback  of  the  property  as  a  credit  sale 
on  eiigibie  rates  and  terms,  the  County 
Committee  will  determine  the  owner's 
eligibility  in  accordance  with  Subpart  A 
of  Part  1943  of  this  chapter  and  the 
County  Supervisor  will  determine  the 
feasibility  of  the  proposed  operation 
before  entering  into  the  leaseback/ 
buyback  agreement.  If  the  County 
Committee  determines  that  the  owner  Is 
not  eligible  or  the  County  Supervisor 
determines  thai  the  owner's  proposed 
operation  and  purchase  is  not  feasible. 
and/or  the  owner  fails  to  submit  the 
information  requested  on  Exhibit  K  of 
this  subpart  within  15  days  of  the  date 
which  appears  on  Exhibit  K,  appeal 
rights  will  be  given  in  accordance  with 
Subpart  B  of  Part  1900  of  this  chapter.  If 
the  County  Committee  determines  the 
owner  is  eligible  for  a  credit  sale  on 
eligible  rates  and  terms  and  the  County 


Supervisor  determines  that  the  owner's 
proposed  operation  and  purchase  is 
feasible,  the  County  Supervisor  will 
enter  into  a  conditional  credit  sale  with 
the  owner.  T^e  followmg  conditions  will 
be  inserted  on  Form  FmHA  1955-45. 
"Standard  Sales  Contract — Sate  of  Real 
Property  by  the  United  States:" 

FmHA  s  obligation  to  cIom  the  sate  ii 
contingent  on  its  acquiring  title  to  the 
secuniy  within  2  years  from  the  date  of  the 
agreement.  FmHA  s  obligations  are 
contingent  on  Ihe  owner  meeting  FmHA'§ 
credit  sate  crrtena  for  eligible  rates  and 
terms,  creditworthiness  and  repayment 
ability  at  the  time  the  credit  sale  is  ready  to 
dose. 

(C)  If  the  owner  has  requested 
buyback  of  the  property  as  a  credit  sate 
on  ineligible  rates  and  terms,  (he  County 
Supervisor  will  determine  eligibility  and 
feasibility  before  entering  into  the 
leaseback/buyback  agreement.  If  the 
County  Supervisor  determines  that  the 
owner  is  not  eligible,  that  the  purchase 
is  not  feasible,  and/or  the  owner  fails  to 
submit  the  information  requested  on 
Exhibit  K  of  this  subpart,  appeal  rights 
will  be  given  m  accordance  with 
Subpart  B  of  Part  1900  of  this  chapter.  If 
the  County  Supervisor  determines  that 
the  owner  is  eligible  for  a  credit  sale  on 
ineligible  rates  and  terms,  when  the 
security  is  taken  into  inventory,  the 
County  Supervisor  will  enter  into  a 
conditional  credit  sale  with  the  owner. 
The  following  conditions  will  be 
inserted  on  Form  FmHA  1955-45: 

FmHA's  obligation  to  close  Ihe  tale  is 
contingent  on  Its  acquiring  title  to  the 
security  within  2  years  from  the  date  of  the 
agreement.  FmHA  s  obligations  are 
contingent  on  the  owner  meeting  FmHA's 
credit  sale  cnleha  for  creditworthiness  and 
repayment  ability  at  the  time  the  credit  sale 
ts  ready  to  close.  The  credit  sale  will  close  as 
soon  as  possible  after  FmHA  acquires  title  to 
the  security  and  any  other  contingencies  are 
satisfied. 

(D)  If  the  owner  has  requested 
buyback  of  the  property  by  paying  cash, 
the  County  Supervisor  will  enter  into 
Form  FmHA  1955-45  with  the  owner 
subject  to  the  following  contingency 
which  will  be  inserted  in  Form  FmHA 
1955-45: 

FmHA's  obligation  to  close  (he  sale  is 
contingent  on  its  acquiring  title  to  the 
property  tvithin  Z  years  from  the  dale  of  (he 
agreement. 

(iil  If  the  owner  has  requested 
leaseback/buyback  of  the  real  property. 
FmHA  may  as  a  part  of  an  agreement. 
permit  Ihe  owner  to  voluntarily  convey 
the  real  property  and  chattels  to  FmHA 
and  immediately  lease  or  credit  sale  (he 
real  property  back  (o  the  former  owner. 
FmFlA  may  credit  sale  all  the  chattel 


property  back  to  the  former  owner 
These  agreements  are  subject  to  (he 
following  items  being  concluded  before 
completing  any  transaction: 

(A)  Based  on  the  market  value  of  Ihe 
properly  and  FmHA's  potential  recovery 
value,  it  is  determined  lo  be  in  the 
Government's  best  interest  to  acquire 
title  to  the  property.  Exhibit  G  of 
Subpart  A  of  Part  1955  of  this  chapter 
will  be  used  to  determine  if  it  ta  in  the 
Government's  best  nnancial  interest  to 
accept  the  voluntary  conveyance. 

(B)  Any  remaining  debt  after 
conveyance  of  the  chattel  and  of  real 
estate  property  will  be  debt  settled  in 
accordance  with  Subpart  B  of  Part  1956 
and  Part  I8ft4  (FmHA  Instruction  456.1) 
of  this  chapter. 

(C)  The  County  Committee 
determining  that  the  former  owner  is 
eligible  for  any  proposed  credit  sale  on 
eligible  rales  and  terms. 

(D)  The  County  Supervisor 
determining  thai  the  former  owner  has 
repayment  ability  and  creditworthiness 
for  a  credit  sale  or  sufficient  experience, 
management  skills,  financial  resources 
to  assure  a  reasonable  propsect  of 
success  in  the  farming  operation  for 
leaseback. 

(E)  If  Ihe  property  contains  wetlands, 
fioodplains,  and/or  highly  erodible  land, 
necessary  deed  retrictions  will  be 
placed  on  the  property  as  set  forth  in 
Exhibit  M  of  Subpart  G  of  Part  1940  of 
this  chapter  and  Subparts  B  and  C  of 
Part  1955  of  this  chapter. 

(iii)  All  transactions  involving  a 
voluntary  conveyance,  leaseback/ 
buyback  and/or  homestead  protection 
will  be  executed  simultaneously. 

(6)  Processing  leaseback  requests. 
The  applicant  must  furnish  the 
necessary  financial  information,  as  set 
forth  in  section  1951  907(g)  of  this 
subpart,  to  assist  the  County  Supervisor 
in  determining  if  a  feasible  plan  of 
operation  can  be  developed.  If  Ihe 
County  Supervisor  determines  the 
applicant  can  meet  the  terms  of  the 
lease  and  has  sufficient  experience, 
management  skills  and  financial 
resources  to  assure  a  reasonable 
prospect  of  success  in  the  farming 
operations,  the  County  Supervisor  may 
approve  the  lease  on  Form  FmHA  1955- 
20. 

(i)  The  term  of  the  lease  may  be  from 
1  to  5  years.  The  lessee  will  select  Ihe 
term  of  the  lease  Leases  may  be  for 
cash  or  crop  share.  If  ihe  lessee  Is  able 
lo  pay  the  cash  lease  payment  at  the 
time  the  lease  is  executed,  a  feasible 
plan  is  not  required. 

(it)  All  leases  under  the  leaseback/ 
buyback  program  will  contain  an  option 
lo  purchase.  Terms  of  the  option  will  be 
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set  forth  as  part  of  the  lease  as  a  special 
stipulation  in  accordance  with  the  KM! 
for  Form  FmHA  1955-20.  The  purchase 
price  (option  price)  will  be  Ihe  lower  of 
the  capitalization  value  or  market  value 
al  Ihe  time  the  option  ts  exercised  as  set 
forth  in  Subpart  A  of  Part  IB09  of  this 
chapter  (FmHA  Instruction  422.1)  and 
supported  by  a  current  appraisal  on 
Form  FmHA  422-1.  "Appraisal  Report — 
Farm  TracL"  The  option  lo  purchase 
may  be  exercised  any  time  during  the 
tern  of  the  lease.  All  options  expire 
when  the  lease  term  ends. 

(iii)  Leaseback  property  will  be  leased 
for  an  amount  equal  to  that  for  which 
similar  properties  in  the  area  are  being 
leased  or  rented  (market  rent).  In  no 
case  will  inventory  properly  be  leased 
for  a  token  amount.  The  County 
Supervisor  will  make  a  survey  of  lease 
i^mounts  of  farms  in  the  immediate  area 
M  ith  similar  soils,  capabilities  and 
income.  The  amount  of  the  rental  will  be 
determined  by  the  County  Supervisor. 
Prior  lo  entering  into  a  leaseback/ 
buyback  agreement,  the  County 
Supervisor  will  advise  the  applicant  by 
letter,  of  the  rent  amount.  If  the 
leaseback  applicant  disagrees  with  the 
proposed  rental,  the  applicant  can 
appeal  in  accordance  with  Subpart  B  of 
Part  1900  of  (his  chapter. 

(iv)  The  lease  payments  will  not  be 
applied  toward  the  purchase  price. 

(7)  Processing  buyback  request.  The 
applicant  must  furnish  the  necessary 
financial  information  in  accordance  with 
$  1951 .907(g)  of  this  subpart  to  assist  the 
County  Supervisor  in  determining  if  the 
applicant  can  meet  the  terms  of  any 
purchase  agreement.  If  the  applicant  has 
requested  the  property  to  be  financed 
wilh  a  credit  sale,  a  determination  will 
need  lo  be  made  if  the  applicant  has 
sufficient  experience,  management  skills 
and  financial  resources  to  assure  a 
rea.sonable  prospect  of  success. 

(i)  Title  clearance  and  loan  closing 
wilt  be  handled  in  accordance  with  7 
CFR  Part  1B07  (FmHA  Instruction  427.1) 
and  the  terms  specified  in  Form  FmHA 
1955-49. 

(iij  ITie  purchase  price  will  be  the 
lower  of  the  capitalization  value  or 
market  value  as  set  forth  in  Subpart  A  of 
Part  1809  of  ihis  chapter  (FmHA 
Instniction  422.1)  and  supported  by  a 
current  appraisal  on  Form  422-1  If  there 
is  more  than  a  5  percent  difference 
between  the  capitalization  value  and  Ihe 
market  value,  the  appraisal  will  be 
reviewed  by  the  State  Director  s 
designee.  The  reviewer  will  determine  if 
the  appraisal  values  are  adequately 
supported. 

(iii)  The  property  wiU  be  offered  on 
eligible  terms  (if  the  purchaser  is  eUgible 
in  accordance  with  Subpart  A  of  Part 


1943  of  this  chapter)  and  a  credit  sale 
processed  m  accordance  with  Subpart  C 
of  Part  1955  of  this  chapter  or  on 
inpligible  terms  of  not  less  than  ten 
percent  (10*)  down  payment  with  the 
remaining  balance  amortized  over  a 
period  not  to  exceed  25  years.  The 
interest  rale  will  be  the  current  rate  set 
forth  in  Exhibit  B  of  FmHA  Instruction 
440.1  (available  in  any  FmHA  office). 

(iv)  If  the  purchaser  is  an  eligible 
applicant  (in  accordance  with  Subpart  A 
of  Part  1943  of  this  chapter)  and  the 
value  of  the  property  is  greater  than 
S200,00().  the  property  may  be  financed 
with  a  S200.000  credit  sale  on  eligible 
terms  and  the  remainder  with  the 
applicant's  own  resources  and/or  with 
participating  credit  as  set  forth  in 
Subpart  A  of  Part  1943  of  this  chapter.  If 
the  value  of  the  farm  property  is  greater 
than  $200,000  and  the  eligible  appHcant 
is  NOT  able  rr>  arrange  the  necessary 
financing  for  The  balance  over  5200,000. 
FmHA  may  finance  the  purchase  of  the 
property  with  a  credit  sale  on  ineligible 
terms  of  not  less  than  ten  percent  (10^) 
down  payment  with  the  remaining 
balance  amortized  over  a  period  not  to 
exceed  25  years.  A  credit  sale  on  eligible 
terms  and  the  remaining  balance  on 
ineligible  terms  will  NOT  be  made  to  the 
same  applicant  lo  purchase  farm 
property. 

(8)  Special  provisions.  The  County 
Supervisor  must  take  into  consideration 
the  following  provisions: 

(i)  Subdividing  property.  The  rights 
afforded  an  individual  or  entity  under 
FmHA's  Leaseback/Buyback  program 
are  for  the  lolal  farm  property.  Farm 
property  will  not  be  subdivided  for  lease 
or  purchase  for  such  persons  or  entity.  If 
the  property  is  larger  than  a  family-size 
farm,  and  no  person  or  entity  exercises 
leaseback/buyback  rights,  the  property 
will  then  be  subdivided  and  sold  in 
accordance  wilh  Subpart  C  of  Part  1955 
of  this  chapter. 

(ii)  Covtingeny  for  Homestead 
Protection.  If  the  inventory  property 
selected  for  leaseback/buyback  wants 
to  lease  or  purchase  is  subject  lo 
Homestaad  Protection  rights  by 
someone  other  than  the  selected 
individual.  FmFLA's  obligation  to  enter 
into  the  tease  or  close  the  sale  will  be 
contingent  on  FmHA's  prior  compliance 
with  all  local  laws,  ordinances  and 
regulations,  if  any,  governing  the 
subdivision  of  land,  The  Homestead 
Protection  property  must  be  a  separate 
parcel.  The  Homestead  Protection 
properly  will  be  excluded  from  the 
leaseback/buyback  property.  If 
necessary,  FmHA  will  grant  and/or 
retain  for  the  benefit  of  adjoining 
property,  reasonable  easements  for 


ingress,  egress,  utilities,  water  rights. 
etc. 

(in)  Wetlands,  ffoodphins  and/or 
highly  erodible  land  If  the  property 
contains  lands  that  are  wetlands  and/or 
fioodplains,  Ihe  prospective  lessee  or 
purchaser  will  be  informed  by  FmHA  of 
its  presence  and  locatioa  along  with  the 
USDA  restrictions  regarding  its  use.  as 
set  forth  in  Exhibit  M  of  Subpart  G  of 
Part  1940  of  this  chapter  and  Subparts  B 
and  C  of  Part  1955  of  this  chapter.  The 
provisions  of  a  purchase  agreement  or  a 
lease  agreement  for  farm  inventory 
property  that  is  "highly  erodible  land," 
as  determined  by  the  Soil  Conservation 
Ser\'ice  (SCS),  must  contain,  as 
requirements  of  the  lease  or  sale, 
conserx'ation  practices  specified  by  the 
SCS  and  approved  by  FmHA  as  a 
condition  of  the  lease  or  sate.  If  the  land 
is  under  an  Agricultural  Stabilization 
and  Conservation  Service  (ASCS) 
Conservation  Reserve  Program  (CRPJ 
contract,  the  purchaser/leasee  shall 
assume  the  CRP  contract  This 
requirement  shall  be  included  as  a 
provision  in  all  leases  or  sale  documents 
entered  into  pursuant  lo  the  leaseback/ 
buyback  program. 

(iv)  State  laws  and  State  supplements. 
In  the  event  of  any  conflict  between  any 
provisions  of  the  FmHA  leaseback/ 
buyback  program,  as  outlined  in  this 
Section  and  any  proWsions  of  Slate  law 
providing  a  right  of  first  refusal  to  the 
owner  of  farmland  or  Ihe  operator  of  a 
farm  before  the  sale  or  lease  of  land  to 
any  other  person,  such  provision  of  Ihe 
State  law  shall  prevail.  Stale 
supplements  will  be  prepared  with  the 
assistance  of  the  Office  of  Ihe  General 
Counsel  as  necessary,  lo  provide 
guidance  to  FmHA  officials  as  to  how  lo 
comply  with  the  State  laws.  State 
supplements  wii!  be  submitted  to  the 
National  Office  for  post  approval  in 
accordance  with  FmHA  Instruction 
2006-8  (Available  in  any  FmllA  office). 

(v)  Appeal  rights.  Denial  of 
applications  for  or  disputes  over  terms 
and  conditions  of  a  lease  or  purchase 
agreemerit  under  the  leaseback/bu>'back 
program,  are  appealable  pursuant  lo 
Subpart  B  of  Part  1900  of  this  chapter. 

(vi)  Other  provisions.  For  additional 
guidance  on  the  acquisition, 
management  and  sale  of  inventory  farm 
property  (CONAtTT  property),  the 
County  Supervisor  should  refer  to 
Subparts  A,  B  and  C  of  Part  1955  of  Ihis 
chapter. 

(b)  Homestead  Protection.  This 
paragraph  contains  the  poUcies  and 
procedures  pertaining  to  Ihe  Fanner 
Program  Homestead  Protection  Progranv 
The  Homestead  Protection  Program  is  a 
"Preservation  Loan  Sennce  Program"  as 
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set  forth  in  this  Subpart  A  borrower  or 
former  borrower  who  had  or  has  a 
Farmer  Program  loan  secured  by  the  real 
property  containing  the  dwelling  which 
was  used  as  the  borrower's  principal 
residence  may  apply  for  Homestead 
Protection  before  or  after  FmiiA 
acquires  the  property.  Farm  real 
property  that  is  in  FmPiA  inventory  as  of 
the  effective  date  of  this  regulation  or  is 
acquired  in  the  future  thai  secured  a 
Farmer  Program  loan  to  mdivnduals  or 
entities  will  be  considered  for 
tlomestead  Protection  as  set  forth  m  this 
subpart.  If  there  is  a  conflict  between 
applicants  fur  Leaseback/Buyback  (see 

5  1951.911(3]]  and  Homestead 
Protection,  priority  will  be  given  to  the 
apphcation  for  Homestead  Protection. 
An  applicant  can  apply  for  both 
Homestead  Protection  and  Leaseback/ 
Buyback  at  the  same  time,  The  applicant 
can  obia.n  the  Homestead  Protection 
property  under  the  Homestead 
Protection  Program  and  the  balance  of 
the  farm  under  the  Leaseback/Buyback 
Program. 

(1)  Purpose.  The  purpose  of  the 
Homestead  Protection  Program  is  to 
permit  a  borrower  or  former  borrower 
who  !3  eligible  for  Homestead  Protection 
to  retain  their  dwelling  through  a  lease 
and  or  purchase.  Such  lease  and/or 
piiFchase  could  permit  a  borrower  or 
former  borrower  to  have  a  home  which 
could  be  a  headquarters  which  could 
provide  an  opportunity  to  continue  to 
farm  and  reestablish  a  feasible  farming 
operation. 

(2)  Xotification  and  Processing.  When 
a  borrowerfs)  becomes  at  least  180  days 
delinquent  on  FmHA  loanfs).  the 
borrower  will  be  sent  Exhibit  A  with 
Attachments  1  and  2  of  this  subpart. 
Sending  of  this  Exhibit  and  Attachments 
will  be  the  notice  to  the  borrower  of  the 
^vaildbihty  of  Primar>'  and  Preservation 
Loan  Programs-  If  a  feasible  plan  for 
restruclunng  the  borrower's  debt  cannot 
be  developed  using  Primary  Loan 
Service  Programs,  the  borrower  will  be 
notified  of  Preservation  Service 
Programs  by  sending  Attachments  5  and 

6  of  Exhibit  A  of  this  subpart.  If  the 
borrower  requests  an  appeal  and  the 
adverse  decision  is  not  overturned,  the 
borrower  does  not  request  an  appeal  or 
falls  to  pay  Fmfl\  the  net  recovery 
value  of  the  property,  the  borrower  will 
be  advised  by  the  use  of  Exhibit  K  with 
Attachment  1  of  this  subpart,  that 
FmHA  will  continue  with  the  processing 
of  Preservation  Service  Programs.  A 
borrower  who  desires  to  apply  will 
request  homestead  protection  in 
accordance  with  the  provisions  of 

5  1951. 907  of  this  subpart  before  the 
property  is  acquired  and  paragraph 


(bK2](iii}  of  this  section  after  the 
property  is  acquired.  A  borrower  who 
desires  to  participate  in  the  progran. 
must  request  Homestead  Protection  by 
applying  in  accordance  with  5  1951  907 
(g)  of  this  subpart  or  paragraph  (bM2)(iii} 
of  this  section.  The  borrower  will  be 
allowed  to  retain  possession  and 
occupancy  of  the  homestead  protection 
propel^  while  an  application  for 
Homestead  Protection  is  being 
processed.  A  borrower  who  meets  the 
eligibility  requirements  in  paragraph 
{bU3)  of  this  section  will  be  permitted  to 
retain  possession  of  the  homestead  in 
accordance  with  paragraph  (bj(2)[ii)  of 
this  section  before  title  is  acquired  or 
under  a  lease  with  an  option  to  purchase 
after  title  to  the  property  is  acquired. 

(i)  General. 

\A)  The  homestead  protection 
property  will  include  the  borrower's 
principal  residence  and  not  more  than 
10  acres  of  adjoining  land  that  is  used  to 
maintain  the  borrower's  family  and  a 
reasonable  number  of  farm  service 
buildings  located  on  land  adjoining  the 
residence  which  are  useful  to  the 
occupants  of  the  dwelling. 

(B)  The  County  Supervisor  will  review 
(he  borrower's  proposed  homestead 
protection  property  and  will  make  a 
physical  inspection  of  the  property,  if 
necessary.  If  the  County  Supervisor  does 
not  agree  with  the  proposed  shape  or 
size  of  the  property,  the  County 
Supervisor  and  borrower  will  agree  on 
an  alternate  size  and  shape  for  the 
property. 

(C)  If  the  borrower  and  the  County 
Supervisor  cannot  agree  on  the 
proposed  shape  and  size  of  the  property, 
the  County  Super\isor  will  make  the 
determination.  The  borrower  may 
appeal  pursuant  to  Subpart  B  of  Part 
1900  of  this  chapter. 

(D)  When  the  size  and  shape  of  the 
property  is  agreed  upon  and  the 
borrower  has  been  found  eligible  by  the 
County  Supervisor,  the  County 
Supervisor  will  request  a  licensed 
surveyor  to  survey  the  property,  have  a 
legal  description  prepared,  and  mark  the 
property  lines  with  permanenl  type 
markers. 

(E)  Appraisals  will  be  completed  in 
accordance  with  paragraphs  fb)(7)  and 
(b)(B){n)(B)  of  this  section. 

(ii)  Processing  Homestead  Protection 
Before  FmHA  Acquires  Title. 

(A)  A  borrower  will  be  considered  for 
eligibility  for  Homestead  Protection 
when  It  IS  determined  that  the  Primary 
Loan  Service  Programs  cannot  help. 
Exhibit  K  with  Attachment  1  of  this 
subpart  will  be  sent  to  the  borrower. 
The  borrower  must  return  Attachment  1 
and  indicate  the  buildings  and  land  to 


be  Included  in  the  request  for  homestead 
protection  in  order  to  continue  the 
processing  of  his/her  application.  If  the 
County  Supervisor  determines  the 
borrower  is  eligible  for  Homestead 
Protection,  the  County  Supervisor  and 
the  borrower  will  enter  into  a 
Homestead  Protection  Program 
Agreement  (Exhibit  L  of  this  subpart)  to 
lease  the  Homestead  Protection  property 
to  the  borrower  if  and  when  FmHA 
acquires  title.  A  copy  of  Form  FmHA 
1955-20.  "Lease  of  Real  Property."  will 
be  attached  to  the  Agreement  as  an 
Exhibit. 

(B)  The  Agreement  will  provide  that 
FmHA's  obligation  to  enter  Into  a  lease 
of  the  Homestead  Protection  property  is 
contingent  on  FmHA  acquiring  fee  title 
to  the  Homestead  Protection  property. 

(C)  FmtL^'s  obligation  to  lease  the 
dwelling  to  the  borrower  will  also  be 
contingent  on  FmHA's  prior  compliance 
With  all  State  and  local  laws,  ordinances 
and  regulations  governing  the 
subdivision  of  land.  The  Agreement  will 
contain  a  provision  that  if  FmHA  cannot 
satisfy  the  foregoing  conditions  within  2 
years  from  the  date  of  the  Agreement, 
the  Agreement  (and  FmHA's  obligation 
to  lease  with  option  to  purchase)  will 
end  and  the  account  will  be  accelerated 
or  acceleration  continued.. 

(iii)  Application  for  Homestead 
Protection  After  FmHA  Acquires  Title. 
When  FmHA  acquires  title  to  the  farm 
property,  the  borrower  will  be  sent 
Exhibit  M  of  this  subpart,  by  certified 
mail,  return  receipt  requested,  within  30 
days  from  the  acquisition  date.  The 
borrower  must  request  Homestead 
Protection  by  notifying  the  County 
Supervisor  in  writing  not  later  than  90 
days  after  FmHA  acquires  the  property. 
The  borrower  must  give  the  County 
Supervisor  the  information  set  forth  In 
S  1951.907  [g]  of  this  subpart  and 
indicate  the  buildings  and  land  to  be 
Included  m  the  request  for  Homestead 
Protection, 

(iv)  Lease  with  Option.  A  lease  with 
an  option  to  purchase  will  be  entered 
into  with  an  eligible  borrower  on  Form 
FmHA  1955-20  after  FmHA  acquires 
title  to  the  property.  Form  FmHA  1955- 
20  will  be  completed  in  accordance  with 
S  1951.911  (b)(8)  and  the  FML 

(3)  Eligibility.  The  County  Supervisor 
will  make  the  determination  on 
eligibility.  In  order  to  qualify  for 
homestead  potection  the  borrower  must 
meet  the  following  eligibility 
requirements; 

(i)  An  applicant  for  Homestead 
Protection  must  be  an  individual  who  is 
or  was  personally  hable  for  the  Fanner 
Program  loan  that  was  secured  in  part 
by  the  Homestead  Protection  property. 
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The  applicant  must  also  be  or  have  been 
the  owner  of  the  Homestead  Protection 
property.  The  Farmer  Program  loan 
could  have  been  made  to  an  individual 
or  to  an  entity,  as  long  as  the  applicant 
for  homestead  protection  wat  a  member 
of  the  entity  and  was  personnally  liable 
for  the  Farmer  Program  loan.  A  member 
of  an  entity  who  is  or  was  personally 
liable  for  a  Farmer  Program  loan  that  is 
or  was  secured  by  the  homestead 
protection  property  is  considered  an 
owner  for  homestead  protection 
purposes. 

(ii)  When  more  than  one  member  of 
an  entity  was  personally  liable  for  a 
Farmer  Program  loan,  each  such  member 
who  possessed  and  occupied  a  separate 
dwelling  as  his  or  her  principal 
residence,  on  property  that  is  or  was 
security  for  a  Farmer  Program  loan,  may 
apply  separately  for  hometead 
protection  of  their  individual  dwellings 

(iii)  The  applicant  and  any  spouse 
must  have  received  from  the  farming  or 
ranching  operations  gross  farm  income 
reasonably  commensurate  with  the  size 
and  location  of  the  farm  and  reasonably 
commensurate  with  local  agricultural 
conditions  (including  natural  and 
economic  conditions)  in  at  least  2 
calendar  years  during  the  6-year  period 
preceding  the  calendar  year  in  which  the 
application  is  made.  For  the  purpose  of 
this  subparagraph  and  subparagraph  (iv) 
below,  income  from  farming  or  ranching 
operations  will  include  rent  paid  to  the 
borrower  by  a  lessee  of  agricultural  land 
during  any  period  in  which  the 
borrower,  due  to  circumstances  beyond 
his  or  her  control,  such  as  economic, 
natural  disaster  or  health  problems,  was 
unable  to  actively  farm  that  property.  In 
determining  whether  or  not  the  gross 
farm  income  was  reasonably 
commensurate  with  the  farm  size  and 
location  and  local  agricultural 
conditions,  the  borrower's  records  will 
be  anayzed.  When  the  borrower  applies 
for  homestead  protection  the  borrower 
will  give  the  County  Super\'isor  at  least 
2  calendar  years  of  records  of  planned 
and  actual  gross  farm  income  for  the  6- 
year  period  preceding  the  calendar  year 
in  which  the  application  is  made.  If  such 
records  do  not  exist,  they  may  be 
developed  by  the  applicant  and  County 
Supervisor  from  information  relating  to 
yields,  expenses  and  prices  found  in  the 
borrower's  County  Office  case  file. 
ASCS  records  or  other  reliable  sources 

[iv)  The  applicant  and  any  spouse 
must  have  received  from  the  farming  or 
ranching  operations  at  least  60  percent 
of  the  gross  annual  income  of  the 
borrower  and  any  spouse  of  the 
borrower  in  at  least  2  of  the  6  calender 
years  preceding  the  calendar  year  in 


which  the  application  for  Homestead 
Protection  is  made. 

(v)  The  applicant  must  have 
continuously  occupied  the  Homestead 
Protection  property  during  the  6-year 
period  preceding  the  calender  year  in 
which  the  application  is  made,  unless 
the  applicant  had  to  leave  the  properly 
for  a  period  of  time  not  to  exceed  12 
months  during  the  6-year  period  due  to 
circumstances  beyond  the  borrower's 
controL  such  as  illness,  employment  or 
conditions  that  made  the  dwelling 
uninhabitable. 

(vi)  The  applicant  must  have  sufficient 
income  to  make  rental  payments  for  the 
term  of  the  lease  and  the  ability  to 
maintain  the  property  in  good  condition. 
The  applicant  must  also  agree  to  all  the 
terms  and  conditions  set  forth  in 
5  1951,911  (b)(8)  of  this  section  and  in 
Form  FmHA  1955.20, 

(4)  Tram^fer  of  Homestead  Protection 
Rights.  The  applicant's  rights  to 
Homestead  Protection  and  rights  under 
the  Agreement  or  lease  entered  into 
pursuant  to  this  section  are  not 
transferable  or  assignable  by  the 
applicant  or  by  operation  of  law,  except 
that  in  the  case  of  death  or 
incompetency  of  the  applicant,  such 
rights  and  agreements  shall  be 
transferable  to  the  spouse  of  the 
applicant  if  the  spouse  agrees  to  comply 
with  the  terms  and  conditions  of  the 
lease  by  executing  a  new  lease  on  the 
same  terms  and  conditions. 

(5)  Appeal  Rights.  If  the  County 
Supervisor  determines  that  the  applicant 
is  not  eligible  for  Homestead  Protection 
or  the  lease  is  terminated  because  the 
lessee  fails  to  make  lease  payments  as 
scheduled  or  to  mamtain  the  property  in 
good  condition,  the  County  Super\'isor 
will  notify  the  applicant  or  lessee  in 
writing  of  the  decision  and  give  the 
opportunity  to  appeal  in  accordance 
with  Subpart  B  of  Part  1900  of  this 
chapter.  The  property  will  not  be  leased 
or  sold  until  the  appeal  is  concluded. 

(6)  Property  Requirements. 
(i)  The  proposed  Homestead 

Protection  property  tract  must  meet  all 
requirements  for  the  division  of  the 
Homestead  Protection  property  into  a 
separate  legal  lot  as  required  by  State 
and  local  laws.  All  environmental 
considerations  required  under  the 
provisions  of  Subpart  G  of  Part  1940  of 
this  chapter  will  be  complied  with, 

(ii)  Costs  for  a  survey,  legal 
description  or  other  service  needed  to 
establish,  appraise,  define  or  describe 
the  homestead  protection  property  as  a 
separate  tract,  will  be  paid  for  by 
FmHA.  Such  costs  will  be  handled  in 
accordance  with  §  2024.753(0)  of  FmHA 
Instruction  2024-4'  (available  in  any 


FmHA  ofTice).  No  repairs  or 
improvements  will  be  paid  for  by  FmHA 
except  as  provided  for  in  $  1955.64(a)  of 
FmHA  Instruction  1955-B  (available  m 
any  FmHA  office). 

(lit)  If  necessary,  FmHA  will  grant 
and/or  retain  for  the  benefit  of  adjoining 
property  reasonable  ea5ement(8)  for 
ingress,  egress  and  ulllities.  water  rights, 
etc. 

(7)  Appraisal  The  current  market 
value  of  the  Homestead  Protection 
properly  shall  be  determined  by  an 
independent  appraisal  made  within  six 
months  from  the  date  of  the  borrower's 
application  for  Homestead  Protection, 
The  applicant  will  select  an  independent 
real  estate  appraiser  from  a  list  of  at 
least  three  appraisers  approved  by  the 
County  Superx'isor. 

(i)  The  County  Supervi.sor  will 
develop  and  maintain,  m  the  County 
Office  operational  file,  a  list  of  at  least  3 
qualified  independent  appraisers  See 
§  1951.909(i)(3)  of  this  subpart, 

(ii)  The  cost  of  such  an  appraisal  will 
be  handled  in  accordance  with 
paragraph  (b)(6)[ii)  of  this  section. 

(ill]  Independent  appraisals  are 
appealable, 

(8)  Terms  of  the  l^ase  and  Exerctsing 
the  Option. 

(i)  All  leases  will  have  an  option  lo 
purchase.  Any  reference  to  a  lease  for 
Homestead  FYolection  purposes  will 
mean  a  lease  with  an  option  to 
purchase.  The  lease  will  be  offered  with 
an  option  lo  purchase  on  Form  FmHA 
3955-20  and  wiU  be  for  a  period  of  not 
more  than  5  years  as  requested  by  the 
applicant.  A  lease  of  less  than  5  years 
may  be  extended,  but  not  beyond  5 
years  from  the  date  of  the  beginning  of 
the  term  of  the  original  lease, 

(A)  The  amount  of  the  rent  will  be 
based  upon  equivalent  rents  charged  for 
similar  residential  properties  in  the  area 
in  which  the  dwelling  is  located.  Tlie 
County  Supervisor  will  document  in  the 
case  file,  a  sufficient  number  of 
equivalent  rents  charged  in  the  area  for 
such  properties  to  support  the  lease 
amount. 

(B)  Lease  payments  will  be  relamed 
by  the  Government  and  remitted  in 
accordance  with  FmHA  Instruction 
1951-B. 

(C)  Failure  to  make  lease  payments  as 
scheduled  or  to  maintain  the  property  in 
good  condition  shall  constitute  cause  for 
the  termination  of  all  rights  of  the  lessee 
lo  possession  and  occupancy  of  the 
dwelling  retention  property  under  this 
section.  .As  soon  as  a  lease  payment  is 
deliquent.  the  lessee  will  be  notified  in 
writing  that  if  the  payment  is  not 
received  within  30  days  from  the  date  of 
the  notification,  the  lease  and  all  rights 
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of  rhe  lessee  lo  possession  and 
nccupdncy  of  the  property  including  the 
ni?h'.  to  exercise  the  option  to  purchase 
wiU  be  !erminated.  The  County 
Supervisor  will  notify  ihe  lessee  in 
writing  of  the  tpmination  of  the  lease 
dnd  option  and  give  the  lessee  the 
opportunity  to  appeal  the  decision 
p'jTSiiant  to  Subpart  B  of  Part  1900  of 
this  chapter  The  lessee  will  continue  (o 
oc'.upy  the  dweUiRg  under  the  terms  of 
Ihe  lease  during  an  appeal  of  the 
termination  decision.  FmHA  will  comply 
with  all  applicable  State  and  local  laws 
governing  eviction  from  residential 
property. 

(D)  Any  interference  by  the  lessee 
with  the  Government's  efforts  to  lease 
or  sell  the  remainder  of  farm  inventory 
property  shall  constitute  cause  for  the 
termination  of  all  rights  of  the  lessee  to 
possession  and  occupancy  of  the 
dwelling  and  property  including  the  right 
to  exercise  the  option  to  purchase.  This 
stipulation  will  be  added  to  the  lease. 
The  act  of  an  applicant  exercising  his  or 
her  rights  under  the  leasehack/buyback 
program  is  not  considered  as  interfering 
with  the  Government's  efforts  to  lease 
or  sell  the  property. 

(ii)  Exercising  the  Option  to  Purchase. 

(Al  The  lessee  may  exercise  the 
npiion  m  writing  d\  any  time  prior  to  the 
expiration  of  the  lease  by  delivering  to 
the  FmHA  County  Supervisor  a  signed, 
written  statement  notifying  FmHA  that 
t.ae  lessee  is  exercismg  the  option  to 
purchase  the  property  Failure  to 
exercise  the  option  within  the  lease 
period  will  end  the  lessee's  rights  under 
the  option  to  purchase. 

!B)  When  the  lessee  exercises  the 
option  in  the  lease  to  purchase  the 
property,  the  purchase  pnce  will  be  the 
(.urrent  market  value  of  the  homestead 
protection  property.  The  current  market 
%dlue  will  be  determmed  by  an 
appraisal  in  accordance  with  paragraph 
'bi(7)  of  this  section  providing  the 
appraisal  is  not  more  than  I  year  old  If 
the  appraisal  is  more  than  1  year  old. 
the  current  market  vaiue  wril  be 
determmed  by  a  new  appraisal 
requested  m  accorddnce  with  paragraph 
(bl(7]  of  this  section. 

(C)  The  homestead  protection 
property  may  be  sold  for  cash  or 
financed  with  a  credit  sale.  At  the  time 
the  lessee  exercises  the  option  the 
lessee  must  notify  the  County 
Supervisor  if  he  or  she  wunts  lo 
purchase  the  property  for  cash  or 
finance  it  through  a  credit  sale  from 
FmHA. 

(D)  If  a  credit  sale  is  involved,  the 
applicant  must  himish  the  County 
Supervisor  the  information  set  forth  in 
5  1951.907(g)  of  this  subpart  to  assist  in 
determining  whether  or  not  the 


applicant  has  adequate  repayment 
ribility 

(9]  Half's  and  Terms  for  a  Credit  Sale 
Terms  for  a  credit  sale  of  Homestead 
Protection  property  when  the  lessee  is 
exercising  the  option  to  purchase  end 
has  qualified  foi  a  credit  sale  will  not 
exceed  35  years  with  equal  amortized 
monthly  mstallmenls.  No  down  payment 
will  be  required.  The  interest  rate  for 
Homestead  Protection  will  be  as  set 
forth  in  Exhibit  B  of  FmHA  Instruction 
4401  [available  in  any  FmHA  office). 

(10)  Closing.  A  credit  sale  will  be 
closed  in  accordance  with  Subpart  C  of 
Part  1955  of  this  chapter. 

(11)  Conflict  with  State  Law.  In  the 
event  of  a  conflict  between  a  borrower's 
Homestead  Protection  rights  and  any 
provisions  of  the  law  of  any  State 
relating  to  the  right  of  a  borrower  to 
designate  for  separate  sale  or  redeem 
part  or  all  of  the  property  securing  a 
loan  foreclosed  on  by  a  lender,  such 
provision  of  State  law  shall  prevail.  A 
State  supplement  will  be  prepared  as 
necessary  to  supplement  paragraph  (b) 
of  this  section. 

(121  State  Supplements.  State 
supplements  will  be  prepared  with  the 
assistance  fo  CXiC,  as  necessary,  to 
comply  with  State  laws  to  provide 
guidance  to  FmHA  officials.  Slate 
supplements  will  be  submitted  to  the 
National  Office  for  post  approval  in 
accordance  with  FmHA  Instruction 
2006-B  (available  in  any  FmHA  offtce). 

(c)  Sen-icing  homestead  protection 
loans.  Homestead  protection  loans  will 
be  serviced  as  set  forth  in  Subpart  A  of 
Part  1965  of  this  chapter 

§  19Si.d12    MMllstlon. 

ia!  States  With  a  USDA  Certified 
M^.liation  Program.  The  FmHA  is 
requested  to  participate  in  USDA 
Certified  State  Mediation  Programs.  The 
purpose  of  mediation  is  to  participate 
with  farm  borrowers,  and  their  creditors. 
in  an  effort  to  resolve  issues  necessary 
to  overcome  the  borrower's  financial 
difficulties 

(1)  FmHA  shall  participate  m  a  USDA 
certified  mediation  Program,  under  the 
same  terms  and  conditions  as  other 
creditors.  Decisions  will  not  be  binding 
on  FmHA  unless  approved  by  the 
representative  assigned  by  FmHA  in 
accordance  with  %  1951  912(a)(4)  below. 

(2)  Mediation  fe*^.  if  charged  to 
FmHA.  %vill  be  paid  by  completing 
Standard  Form  1034.  "HubUc  Voucher 
for  Purchases  and  Services  Other  Than 
Personal."  and  submitting  Form  FmHA 
2024-1.  'Miscellaneous  Payment 
System."  for  payment  as  a  non- 
recoverable  coal  m  accordance  with 
FmHA  Instruction  2024-P  (available  tn 
any  FmHA  office). 


(3)  Failure  of  creditors  and/or 
borrowers  to  participate  In  mediation 
will  not  preclude  the  FmHA  from 
granting  Primary  Loan  Service  programs 
to  assist  borrowers. 

(4)  The  FmHA  State  Director  will 
designate  a  representative,  to  represent 
FmHA  in  the  mediation  process. 
Authorities  of  the  representatives  can 
vary  from  complete  authority  to  act  for 
FmHA.  lo  a  requirement  for  review  and 
concurrence  by  the  State  Director  or 
designee  prior  to  approving  a  mediation 
agreement  The  Stale  Director  will  set 
forth  in  writing  the  specific  authority 
delegated  to  the  designated 
representative. 

(5)  The  FmHA  State  Director  will 
arrange  for  adequate  training  for 
representatives  designated  to  represent 
FmHA  in  mediation. 

(0)  When  mediation  is  not  successful 
in  resolving  the  borrower's  financial 
difficulty,  the  County  Supervisor  will 
setid  the  borrower  Attachments  5  and  6 
of  Exhibit  A  of  this  subpart. 

(7)  The  FmHA  State  Director  will 
develop  a  Slate  supplement  that 
de8crit)e8  how  FmHA  will  participate  in 
the  State  Mefliation  Program.  In 
developing  the  Stale  supplement  the 
State  Director  should  confer  with  the 
Slate  Attorney  General's  office,  farm 
organizations  that  are  interested  in  the 
development  of  the  State's  CertiHed 
Agricultural  Loan  Mediation  Program, 
and  Departments  of  State  Governments 
lo  ensure  that  all  interested  parties  have 
input  on  the  content  of  the  State 
supplement.  The  State  Director  will 
consult  with  the  Regional  Office  of 
General  Counsel  as  necessary  to 
develop  the  State  supplement.  State 
supplements  will  be  submitted  to  the 
National  Office  for  post  approval  in 
accordance  with  FmHA  Instruction 
2006-B  (available  in  any  FmHA  office) 

(b)  States  without  a  certified 
mediation  Program.  To  service  those 
borrowers  in  States  where  there  is  no 
USDA  Certified  Mediation  Program 
established,  the  State  Director  will 
provide  the  means  of  conducting  a 
voluntary  meeting  of  creditors,  either 
with  a  mediator  or  a  designated  FmHA 
representative  State  Directors  are 
encouraged  to  contract  for  qualified 
mediators  withm  their  jurisdiclional 
areas  to  conduct  the  voluntary  meeting 
of  creditors  in  an  effort  to  help  farmers 
resolve  Iheir  financial  difficulty,  The 
National  Office  will  provide  the  Stale  a 
list  of  quahfied  mediators  for 
contracting  purposes 

(1)  When  a  mediator  is  available  the 
County  Supervisor  will  assist  the 
mediator  in  scheduling  a  meeting  with 
Ihe  borrower  and  all  of  the  borrower'* 
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undersecured  creditors,  holding  a 
substantial  part  of  the  borrower's  debt 
and  encourage  them  lo  participate  in 
such  a  meeting  The  mediator  will  be 
responsible  for  conducting  the  meeting 
in  accordance  with  ar.cepted  mediation 
practices  and  to  develop  an  Agreement 
to  assist  the  farmers  in  resolving  their 
financial  difficulties 

(2)  When  a  mediator  is  not  available 
the  State  Director  will  designate  an 
FmHA  representative  lo  conduct  a 
meeting  of  creditors  and  attempt  to 
develop  a  plan  with  borrowers  and  their 
creditors  that  will  assist  the  borrowers 
to  resolve  their  financial  difficulty.  The 
State  Director  will  designate  a 
representative  not  previously  involved 
in  servicing  the  borrower's  account.  The 
term  "creditors'*  shall  only  apply  lo 
those  undersecured  creditors  who 
represent  a  substantial  portion  of  the 
borrower's  debt.  Slate  Directors  will 
designate  a  representative,  or  FmHA 
employees  who  have  demonstrated  good 
human  relations  skills  and  ability  to 
resolve  problems  and  settle  disputes 

(3)  Duties  of  Designated  FmHA 
Representative  For  Conducting  a 
Meeting  of  Creditors.  The 
representatives  will: 

(i)  Schedule  a  meeting  between  the 
borrower  and  the  borrower's 
undersecured  creditors,  holding  a 
substantial  part  of  the  borrower's  debt 
and  encourage  them  to  participate  In 
such  a  meeting. 

(ti)  State  that  the  parties  understand 
that  the  representative  is  neutral  and 
does  not  represent  any  of  the  parties. 

(iii)  Inform  the  borrower  and  creditors 
concerning  FmHA  programs  available  to 
assist  the  borrowers 

(iv)  Encourage  the  parties  to  utilize  all 
available  means  to  assist  the  borrower 
lo  overcome  the  financial  difficulty. 

(v)  Advise,  counsel,  and  facilitate  the 
development  of  a  debt  restructure 
Agreement  between  llie  borrower  and 
creditors  which  will  permit  the  borrower 
to  remain  in  farming. 

(vi)  Review  with  the  parties  any 
propo.sed  solution  to  determine  if  it  can 
be  effectively  implemented  and  to  help 
the  parties  understand  the  consequences 
oi  the  proposed  solution. 

(vii)  Review  the  obligations  of  the 
participants,  including  but  not  limited  to 
the  following: 

(A)  The  maintenance  of 
confidentiality. 

(Bl  Promote  good  faith  discussions  in 
an  effort  to  reach  agreement. 

(vlii)  Develop  a  written  document  that 
specifics  the  agreements  reached  in  the 
meeting.  The  agreement  will  be  signed 
by  all  parties  with  authority  to  approve 
the  agreement  for  the  participating 
creditors.  When  signed,  copies  will  be 


distributed  to  the  borrower  and 
participating  creditors.  A  copy  will  be 
filed  in  the  borrower's  County  Office 
case  file, 

14)  If  agreements  are  reached  which 
will  permit  the  development  of  a 
feasible  plan  of  operation,  the  County 
Supervisor  will  proceed  with  processing 
and  approval  of  the  borrowers  request 
for  Primary  Loan  Senicing. 

(5)  When  the  FmHA  representative 
has  exhausted  al)  efforts  to  develop  an 
agreement  between  the  borrower  and 
creditors  and  an  agreement  cannot  be 
reached  the  FmHA  representative  will 
report  the  results  of  this  meeting  to  the 
State  Director  by  memorandum.  Copies 
of  the  memorandum  will  be  sent  to  the 
borrower  and  all  creditors  participating 
in  Ihe  meeting.  When  the  County 
Supervisor  receives  a  copy  of  ihis 
memorandum  indicating  an  agreement 
cannot  be  reached.  Attachments  5  and  6 
of  Exhibit  A  of  this  subpart  will  be  sent 
to  the  borrower, 

(6)  State  Directors  will  provide  Ihe 
necessary  training  to  insure  that  the 
FmHA  representative  has  the  necessary 
skills  to  effechvely  conduct  a  voluntary 
meeting  between  a  borrower  and 
creditors  which  may  result  in  reaching 
an  agreement. 

(7)  Failure  of  creditors  lo  participate 
in  a  voluntary  meeting  of  creditors  will 
not  preclude  the  FmHA  from  using  debt 
write-down  if  it  would  result  In  a  greater 
net  recovery  to  FmHA  than  liquidation. 
Whenever  the  net  recovery  lo  FmHA 
will  be  greater  using  the  write-down 
than  to  go  through  foreclosure.  FmHA 
will  use  the  write-down,  regardless  of 
the  actions  of  the  other  creditors. 
Voluntary  meetings  of  creditors  cannot 
delay  considoration  of  a  borrower  for 
Primary  Loan  Service  Programs,  except 
with  the  consent  of  the  borrower. 

|B)  If  the  borrower  does  not 
participate  in  the  voluntary  meeting  of 
creditors  without  good  cause,  and  a 
feasible  plan  of  operation  cannot  be 
developed  the  County  Supervisor  will 
send  the  borrower  Attachments  5  and  6 
of  Exhibit  A  of  this  subpFtrt 

S  1951.913    Servicing  Net  Recovery  Buyout 
Recapture  AQreemenis. 

(a)  Borrowers  who  entered  into  Net 
Recovery  Buyout  Recapture  Agreements 
will  have  their  recapture  receivable 
accounts  serviced  as  follows: 

(b)  The  Finance  Office  will  credit  the 
borrowers  account  tvith  the  amount  paid 
by  the  borrower  (net  recovery  value).  A 
recapture  receivable  account  will  be 
established  in  an  amount  equal  to  the 
difference  between  the  net  recovery 
value  and  the  market  value  of  the  real 
estate  security  property  as  of  the  date 


the  net  recovery'  buyout  agreement  is 
signed  by  the  borrower. 

(c)  The  County  Super\'isor  will 
eslabhsh  a  follow  up  lo  review  the 
County  real  estate  records  every  6 
months  starting  from  the  date  of  the  Net 
Recover)'  Buyout  Recapture  Agreement 
to  determine  if  the  borrower  has  sold 
the  real  estate  property  covered  by  the 
Agreement.  The  results  of  the  review 
will  be  recorded  in  the  borrower's 
County  office  case  file.  These  reviews 
will  end  two  years  from  the  dale  of  the 
net  recovery'  buyout  recapture 
agreement. 

(d)  If  the  County  Supervisor 
determines  that  the  borrower  has  sold 
the  real  estate,  the  borrower  will  be 
notified  in  wnting,  certified  mail,  return 
receipt  requested,  of  the  following: 

(1)  The  amount  of  recapture  due. 

(2)  The  date  the  recapture  is  due  (not 
to  exceed  30  days  from  the  dale  the 
Notice  of  Recapture  Letter  is  received 
by  the  borrower,) 

(3)  If  the  borrower  Jdils  lo  pay  any 
amount  due  to  FmH.A  as  the  result  of  a 
sale  of  the  property,  the  account  will  be 
accelerated  as  set  forth  in  \  1955.15  of 
Subpart  A  of  Part  1955  of  this  chapter 

(e)  The  County  Supervisor  will  issue 
Fonm  FmHA  4.^1-2.  'Schedule  of 
Remittance."  for  all  the  payments 
received  under  the  Recapture 
Agreement.  The  following  statement 
should  be  recorded  in  the  body  of  the 
form:  "Equity  Receivable  Payment." 
along  with  a  copy  of  the  Recapture 
Agreement  and  a  copy  of  Exhibit  B, 
"Noncash  Credit  for  Farmer  Program 

Loans  When  EstabUshing  Recapture 
Receivable."  of  this  subpart. 

(f)  When  the  amount  of  the  net 
recovery  buyout  has  been  paid  and 
credited  to  the  borrowers  account,  the 
borrower  will  be  released  from  personal 
liability.  The  recapture  agreements  will 
be  marked  "satisfied  at  net  recovery 
value"  and  relumed  to  the  debtor  or  to 
the  debtor's  legal  representative.  In  such 
cases,  the  security  instniment(s)  will  be 
released  of  record  in  the  usual  manner. 

(g)  If  the  County  Superx'isor 
determines  there  is  no  recapture  due. 
Exhibit  B  of  the  subpart  will  be  prepared 
and  sent  to  the  Finance  Office  to  credit 
the  borrowers  recapture  receivable 
account  with  the  amount  of  debt  to  be 
%vrilten  off.  Ejthibit  C  will  be  terminated 
and  security  instruments  will  be 
processed  as  set  forth  in  paragraph  (f)  of 
this  section. 

%  1951.914    Servtcing  of  Accounts 
Restructured  Under  Primary  Loan  Service 
Programs. 

(a)  Borrowers  whose  accounts  have 
been  restructured  will  be  sen.'iced  as 
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provided  for  m  9  1951.909  of  this 
subpart. 

(1)  The  County  Office  wil!  input  via 
the  multifunction  work  station,  an  equity 
receivable  account  in  the  amount  shown 
on  Exhibit  B  of  this  subpart.  "Noncash 
Credit  for  Farmer  ProRram  Loans  When 
Establishing  Recapture  Receivable." 

(2)  The  borrower's  account  wili  be 
credited  with  the  amount  of  debt  written 
down. 

|3)  Six  months  prior  to  the  end  of  the 
shared  appreciation  Agreement,  not  to 
exceed  10  years,  the  Finance  Office  will 
notify  the  County  Supervisor  of  the 
expected  final  date  of  the  recapture. 

(4)  The  Count>-  Supervisor  will 
establish  a  fptlow-up  to  review  the 
County  real  estate  records  every  6 
months  starting  from  the  date  of  the 
Shared  Appreciation  Aj?reement  to 
determine  if  the  borrower  has  sold  the 
real  estate  property  covered  by  the 
Agreement  or  transferred  title  to  such 
property.  The  r^^sults  of  the  review  will 
b*!  recorded  in  the  borrowers  County 
office  case  file. 

15)  If  the  County  Supervisor 
dttermmes  that  the  borrower  has  sold 
the  real  estate  or  transferred  title,  an 
appraisal  of  the  real  estate  will  be 
completed.  If  the  appraisal  indicates 
that  there  is  a  positive  value  between 
the  current  market  value  at  the  lime  the 
Shared  Appreciation  Agreement  was 
signed  and  the  current  market  valut*  at 
'He  time  the  borrower  conveyed  the  real 
eslate  or  traruferred  title,  the  borrower 
wUI  be  notified  in  writing,  certified  mail, 
return  receipt  requested,  of  the 
rnllowing; 

(i)  The  amount  of  recapture  due. 

fii)  The  date  the  recapture  is  due  (not 
to  exceed  30  days  from  the  date  the 
\utice  of  Recapture  Letter  is  received 
by  the  borrower  i 

(lii)  Appeal  rights  as  set  forth  tn 
Subpart  B  of  Part  1900  of  this  chapter. 

itv)  If  the  borrower  appeals  the 
current  market  appraisal,  cost  of  a  new 
appraisal  will  be  shared  equally  by 
FmHA  and  the  borrower.  The  borrower 
w  ill  select  an  appraiser  from  the  list  of 
FmHA  approved  appraisers.  The 
selection  of  the  appraiser  must  be  made 
by  the  borrower  within  15  days  of  the 
receipt  of  the  recapture  due  letter  by  the 
borrower. 

(v)  The  appeal  of  the  recapture 
amount  due  will  be  concluded  prior  to 
any  further  action  by  FmHA. 

(vi)  If  the  borrower  does  not  appeal 
within  30  days  or  does  not  pay  the 
amount,  the  FmHA  will  proceed  as  set 
forth  in  51951.907(g)  of  this  subpart. 

fb)  Servicing  Shared  Appreciation 
.Agreements.  Recapture  of  any 
apprectation  will  take  place  at  the  end 


of  the  term  of  the  Agreement,  or  sooner 
if  the  following  occurs: 

(1)  On  the  conveyance  of  the  real 
security  property  by  the  borrower 
however,  transfer  of  title  to  the  spouse 
of  the  borrower  on  the  death  of  such 
borrower,  will  no!  be  treated  by  FmHA 
as  a  conveyance.  Recapture  will  take 
place,  if  the  surviving  spouse  conveys 
the  subject  property  or  at  the  end  of  the 
recapture  Agreement,  whichever  comes 
first. 

(2)  On  the  repayment  of  the  loans; 

(3)  If  the  borrower/ spouse  ceases 
farming  operations;  or 

(4)  Five  months  prior  to  the  end  of  the 
Shared  Appreciation  Agreement.  The 
County  Supervisor  will  inform  the 
borrower  by  letter  of  the  following: 

(i)  The  date  the  recapture  is  due. 

(ii)  The  borrower  must  select  an 
FmHA  approved  appraiser  from  the  list 
provided  to  establish  the  current  market 
value  of  the  property  subject  to 
recapture 

(lii)  The  cost  of  such  appraisal  to  be 
shared  equally  by  FmHA  and  the 
borrower. 

fiv]  The  borrower  must  inform  FmHA 
nf  the  appraiser  selected  within  15  days 
from  the  date  of  the  letter  indicated  in 
paragraph  (bj(4)  of  this  section. 

(c)  Procedures  for  Recapture  at  the 
Fnd  of  Shared  Appreciation  Agreement: 

(1)  The  borrower  will  be  notified  by 
cf  rtified  mail,  "return  receipt  requested" 
of  the  recapture  amount  due  and 
payable.  This  notification  letter  will  also 
include  the  recapture  calculations  and 
appedl  rights.  If  the  borrower  cannot 
obtain  satisfactory  financing  to  pay  the 
recapture,  the  amount  to  be  recaptured 
will  be  ttdded  on  the  principal  of  the 
note  and  the  note  will  be  reamortized 
over  the  remaining  life  of  the  loanlsj  at 
the  applicable  ra'e  of  interest.  If  the 
borrower  is  financially  capable  of 
paying  the  recapture,  as  determined  by 
the  FmHA  County  Committee  and  the 
payment  is  not  made  by  the  borrower 
within  180  days  from  the  dale  due,  the 
borrower's  account  will  be  treated  as 
delinquent  and  FmHA  will  send 
Attachments  1  and  2  of  Exhibit  A  of  this 
subpart. 

(2)  The  County  Supervisor  will  issue 
Form  PmiiA  451-2.  "Schedule  of 
Remittance,"  for  all  the  payments 
received  under  the  Recapture 
Agreement.  The  following  statement 
should  be  recorded  in  the  body  of  the 
form;  "Equity  Receivable  Payment," 
along  wilii  a  copy  of  the  recapture 
Agreement  and  a  copy  of  Exhibit  B. 
"Noncash  Credit  for  Fanner  Program 
Loans  When  Establishing  Recapture 
Receivable."  of  this  subpart. 

(3)  When  the  full  amount  of  the  shared 
appreciation  and  the  remaining  FmHA 


indebtedness  have  been  paid  and 
credited  to  the  borrowers  account,  the 
borrower  will  be  released  from  personal 
liability.  Notes  evidencing  debts  and 
shared  appreciation  agreements  will  be 
marked  "paid  in  full"  and  returned  to 
the  debtor  or  to  the  debtor's  legal 
representative.  In  such  cases,  the 
security  inatrumenl(s)  will  be  released 
of  record  in  the  usual  manner. 

|4)  If  the  amount  of  recapture  due  is 
not  equal  to  the  amount  of  the 
borrowers  recapture  receivable  account. 
Exhibit  B  of  this  subpart  will  be 
submitted  to  the  Finance  Office  to  credit 
the  borrowers  account  with  any  amount 
of  remaining  debt  to  be  written  off. 

(5)  If  the  County  Supervisor 
determines  there  is  no  recapture  due. 
Exhibit  B  of  the  subpart  will  be  prepared 
and  sent  to  the  Finance  Office  dosing 
the  borrowers  recapture  receivable 
account 

5  195 1.9  IS    IReservedl 

S  1951.916     Exception  autnortty. 

The  Administrator  or  delegate  may.  in 
individual  cases,  make  an  exception  to 
any  requirement  or  provision  of  this 
subpart  or  address  any  omission  of  this 
subpart  which  is  not  inconsistent  with 
the  authorizing  statute  or  other 
applicable  law  if  the  Administrator 
determines  that  the  Government's 
interest  would  be  adversely  affected  or 
the  immediate  health  and/or  safety  of 
tenants  or  the  community  are 
endangered  if  there  Is  no  adverse  effect 
on  the  Governments  interest.  The 
Administrator  will  exercise  this 
authority  upon  request  of  the  Slate 
Director  with  recommendation  of  the 
appropriate  Program  Assistant 
Administrator  or  upon  request  initialed 
by  the  appropriate  Program  Assistant 
Administrator.  Requests  for  exceptions 
must  be  made  in  writing  and  supported 
with  documentation  to  explain  the 
adverse  effect,  propose  alternative 
courses  of  action,  and  show  how  the 
adverse  effect  will  be  eliminated  or 
minimized  if  the  exception  is  granted. 

§5  1951  917     FmHA  Debt  Restructuring 
Support  Teams  (DRST), 

(a)  Stalf  Office  DRST  Each  State 
Director  shall  form  DRSTs  to  be 
deployed  when  unusually  large  numbers 
of  Primary  and  Preservation  Servicing 
applications  are  received.  DRSTs  shall 
assist  in  expediting  the  processing  of 
both  Primary  and  Preservation  Loan 
Service  Program  Applications. 

(1)  State  Directors  shall  use  the 
DR^a  formed  in  their  Stale(s)  and  all 
other  FmHA  personnel  within  their 
State»(s)  in  processing  Primary  and 
Preservation  Loan  Service  Applications. 
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If  additional  help  is  needed  beyond  that 
available  in  the  State,  including  the  use 
of  overtime,  temporary  personnel,  and/ 
or  private  contractors,  the  State  Director 
shall  advise  the  National  Office  of  these 
needs  and  request  assistance. 

(2)  Upon  request  of  a  Stale  Director, 
the  Administrator,  will  consider 
detailing  DRSTs  from  other  States  to 
assist  in  processing  Primary  and 
Preser>ation  Loan  Service  Applications. 

(3)  State  DRSTs  will  consider  of  a 
team  leader  and  team  members, 
selected  by  the  State  Director. 

(41  State  DRSTs  will  be  trained  as 

follows: 

(1)  The  National  Office  will  participate 
in  training  meetings  or  workshops  for 
DRST  leaders  as  requested:  and 

(ii)  States  will  be  responsible  for 
training  and  keeping  the  State  team 
ciurently  informed  on  all  phases  of 
processing  applications  for  Primary  and 
Presen-ation  Programs. 

[5]  Each  State  Director  will  issue  a 
State  Supplement  establishing  a  DRST 
for  the  Statefs)  under  his/her 
jurisdiction.  This  Supplement  will  name 
the  team  leader  and  all  members.  A 
copy  of  this  Supplement  will  be  sent  to 
the  National  Office,  Attention:  Assistant 
Administrator  Farmer  Programs. 

(b)  National  Office  DRST  Leaders. 
The  National  Office  will  establish  a 
cadre  of  DRST  team  leaders. 

[1]  National  Office  team  leaders  will 
be  used  as  follows: 

(i)  Assisting  State  Directors  in  training 
of  FmHA  field  pereonnel,  other  USDA 
persoruiel.  and  temporary  personnel  in 
the  processing  of  Primary  and 
Preservation  Loan  Service  Program 
applications. 

(ii)  Assisting  State  Directors  in  the 
organizing  and  expediting  of  assistance 
to  eligible  applicants;  and 

(iti]  Leading  DRSTs  in  areas  with  an 
usually  large  volume  of  primary  and 
preservation  loan  service  Program 
applications. 

(2)  Upon  request  h-om  a  State 
Director,  the  Assistant  Administrator, 
Farmer  Programs  will  consider  detailing 
one  or  more  National  Office  team 
leaders  to  assist  in  the  training  of 
pcrsormel  and  organizing  of  the 
processing  of  primary  and  preservation 
loan  service  Program  applications- 

^  1951.918     FmHA  Debt  Restructunng 
Assessment  Teams  (DRAT). 

The  State  Director  will  deploy  DRATs 
on  a  continuing  basis  to  monitor  debt 
restructuring  processing  activities  in 
order  to  minimize  processing  errors, 
especially  in  calculating  net  recovery 
and  write-down  calculations  and 
eligrlbility  determinations.  Such  teams 
wil!  be  composed  of  State  Office  Fanner 


Programs  Staff  memb-rs,  District 
Directors  or  Assistant  District  Directors, 
Office  Management  Assistants/Program 
Review  Assistants,  and  Auditors  from 
the  Office  of  Inspector  General  if  they 
desire  to  participate.  The  team  leader 
will  keep  the  Slate  Director  informed  by 
telephone  and  by  submission  of  weekly 
written  reports,  setting  forth  the 
problems  discovered  and  the  corrective 
QCtiona  lakea  or  to  be  taken.  The  State 
Director  will  keep  all  County  and 
District  Offices  in  the  designated  area  of 
the  Slate  informed  of  the  common 
problems  found  by  the  team  and  require 
appropriate  corrective  action  to  be 
taken  by  the  County  Offices.  Such 
actions  will  be  monitored  by  the  District 
Director  and  reported  to  the  Stale 
Director  when  corrective  measures  have 
been  completed.  State  Dirnclors  will 
monitor  the  handling  of  this  quality 
control  measure.  The  Assistant 
Administrator.  Farmer  Programs  will 
monitor  Stales  quality  control 
procedures. 

§§1951.919-1951.949    IReservedl 

§  19&1.9S0.     0M8  control  number. 

The  collection  of  information 
requirements  in  this  regulation  have 
been  approved  by  the  Office  of 
Management  and  Budget  and  assigned 
OMB  control  number  0575-0133. 

FmHA  Instruction  1951-S 

Exhibit  A. — Notice  of  the  Availability  of 
Loan  Ser\'ice  Programs  For  Delinquent 
Farm  Borrowers 

Note  to  County  Supervisor 

This  Exhibit  will  be  sent  to  all  borrowers 
who  are  at  least  160  days  behind  schedule  on 
their  former  program  payments. 

See  S  1951.907  (a),  (b)  and  (f]. 

Dear  [Borrower's  Name): 

This  notice  is  to  inform  you  that  you  are 
seriously  behind  with  your  loan  payments 
and  to  inform  you  of  your  options.  Farmers 
who  are  more  than  180  days  late  in  making 
payments  have  several  oplions- 

I.  Loan  Service  Programs  Available 
Primary  loan  service  programs  are 

intended  to  help  change  the  debt  so  thai  you 
can  continue  farming  and  the  FmHA  will  lose 
less  on  the  money  it  loaned  you. 

Preservation  loan  service  programs  are 
intended  to  help  farmers  who  may  lose  their 
land  to  FmHA  to  gel  their  farmland  and  their 
home  back  through  a  lease  with  an  option  to 
buy 

II.  Application  laformation 
Time  Limits 

You  must  motify  FmHA  within  45  days  of 
getting  this  notice  if  you  want  these  loan 
service  programs. 
How  to  Apply 

Complete  and  return  all  the  forms  you  get 
with  this  notice,  including  the  signed 
Borrower  Acknowledgement  of  the  Notice  of 
Availability  of  Primary  and  Reservation 


Loon  Service  Progamis.  within  the  45-ddy 

lime  limit 

How  Soon  Will  You  Know  if  You  Qualify 

FmHA  has  60  days  to  proceai  your 
completed  forms  and  lei  you  know  if  you 
qudlify. 
Included  With  This  Notice  You  WlU  Find; 

(] }  A  summary  of  primary  loan  ser\'ice 
programs  opifona. 

(2)  A  summary  of  preservation  loan  service 
programs. 

|3]  Copies  of  the  forms  you  need  to  apply 
for  services. 

(4)  Information  on  how  to  get  copies  of 
FmliA  regulations. 

(51  A  discription  of  the  FmHA  appeals 
process. 

III.  Foreclosure  and  Liquidation 
What  Happens  if  You  Do  Not  Apply  Within 

4S  Days? 

FmHA  will  lake  steps  to  begin  ihe 
acceleraiion  of  your  loaa  Acceleration  of 
your  loan  is  very  severe,  This  means  FmHA 
will  take  legal  action  to  collect  all  the  money 
you  owe  them. 

FmHA  will  start  foreclosure  proceedings. 
They  will  repossess  or  take  legal  action  to 
take  any  real  estates,  personal  property, 
crops,  livcsiDck,  e<]uipmenl.  or  any  other 
assests  in  which  FmHA  has  a  security 
interest.  FmHA  will  also  s'op  allowing  you  to 
use  your  crop,  livestock,  and  milk  checks  to 
pay  living  and  operating  expenses.  FmHA 
may  also  take  by  administrative  offset  money 
which  other  federal  agencies  owe  you. 

Smcerely. 
County  Supervisor. 
Farmers  Home  Administration. 
I'nitC'd  States  Department  of  Agriculture 

Attachment  1 — Primary  and  Presenaticui 
Loan  Service  Programs  Purpose 

Nnfe  to  County  Super^'isor 

This  attachment  will  be  provided  to  every 
borrower  who  requests  Primary  and/or 
Preservation  Loan  Servicing  Programs  and  to 
every  borrower  FmHA  contacts  in  resarrf  to 
either  monetary  or  non-monetary  default. 

See  fi  1951.907  (a),  (b).  (e),  (f)  and  (g). 
Purpose 

These  loan  service  programs  are  to  help 
you  repay  the  loan  and  keep  your  farm 
property.  This  notice  tells  you: 

(1)  How  to  get  more  infonnabon 

(Z)  How  to  apply 

(3)  Your  appeal  ri^ts  if  you  apply  and  are 
turned  down 

How  to  Get  More  Information 

Ask  a  I  any  county  FmHA  office  for  copies 
of  the  FmHA  rules  describing  these  programs. 
These  rules  must  be  given  to  you  within  10 
days. 
Who  Can  Apply? 

All  "fanner  program  borrowers"  who  have 
one  of  the  following  loans: 
Operating  (OL) 
Farm  Ownership  (FO) 
Emergency  (EM) 
Economic  Emergency  (EE] 
Soil  and  Water  (SW) 
Recreation 
Special  Livestock 
Rural  Housing  Loans  made  for  farm  service 

buildings 
Economic  Opportunity 
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V'l-i  May  Stjpd  Help  in  AppKma 

The  legal  requirements  for  these  prosrams 
are  very  comphcaled.  You  may  need  help  to 
understand  them.  You  may  wunt  lo  ask  an 
attorney  to  help  you.  If  you  cannot  get  an 
attorney,  there  are  organizations  that  give 
free  or  low-cost  advice  to  fanners  Aak  your 
Slate  Department  of  Agriculture  or  the  USOA 
Extension  what  services  are  available  in  your 
state 

Note. — FmHA  County  Superviftore  cannot 
recommend  a  particular  attorney  or 
organ  izatlon- 

I.  Primary  Loan  Service  Programs 
(1 1  Loan  Consolidation 

Two  or  more  of  the  same  type  of  loans  can 
be  combined  into  one  larger  loan.  For 
example,  operating  loans  can  only  be  joined 
with  operating  loans  and  farm  ownership 
loans  with  farm  ownership  loans. 
(2)  Loan  Rescheduling 

The  payment  schedule  can  be  altered  to 
give  you  longer  to  repay  loans  secured  by 
equipment,  livestock,  or  crops.  For  example, 
the  time  for  repayment  of  an  operating-type 
loan  can  be  extended  up  to  15  years.  When  a 
loan  IS  rescheduled,  the  interest  rate  may  be 
reduced 
(3]  Loan  Reamorttzation 

The  payment  schedule  can  be  changed  to 
give  you  longer  to  repay  loans  secured  by 
real  estate  For  example  a  Farm  Ownership 
loan  payback  period  may  be  extended  to  40 
years  from  itie  date  the  ongmal  loan  was 
signed.  When  a  loan  is  p«?amortized.  the 
interest  rate  may  he  reduced. 
14)  Interest  Rate  Reduction 
Regular  Interest  Rate 

FmHA  has  specific  interest  rates  for  each 
type  of  loan  These  interest  rales  change 
qijite  often  They  depend  on  what  it  costs  the 
government  !o  burrow  money  Each  type  of 
loan  will  have  a  regular  rate. 
Limited  Resource  Interest  Rate 

If  you  have  an  operating  loan  (OL|  or  a 
farm  ownership  (FO)  loan,  it  may  be  possible 
for  yog  to  get    limited  resource  loan  interest 
rate  "  For  OL  loans,  the  limited  resource  loan 
rate  is  3  percent  below  the  regular  rate.  For 
farm  ownership  loans  the  limited  resource 
loan  rate  is  between  5  percent  and  an  amount 
that  depends  on  what  it  costs  the  government 
to  barrow  money. 
Irterest  Rate  for  Loan  Servicmg 

V\hen  loans  are  consolidated,  rescheduled. 
or  reamortized.  the  interest  rale  on  the  new 
loan  will  be  either  the  interest  rate  an  the 
original  loan  or  the  current  regular  rate  of 
interest  for  the  type  of  loan,  whichever  is 
less  The  borrower  may  be  able  to  get  the 
iim;ted  resource  interest  rate  on  OL  or  FO 
loans 

For  information  about  current  interest 
rates,  contact  the  county  FmHA  office- 
|5)  Loan  Deferral 

Payments  of  pnncipal  and  interest  r.dn  be 
temporarily  delayed  for  up  to  5  years  You 
must  show  that  you  cannot  pay  essenlia! 
iivmg  expienaes  or  mamtam  your  property 
and  pay  your  debts.  You  must  also  show  you 
will  be  able  to  pay  at  the  end  of  the  iIvAhv 
penod 

The  interest  rate  on  a  deferral  loan  will  be 
either  the  current  rate  of  mterest  for  loans  of 
the  same  type  or  the  original  rate  on  the  loan, 
whichever  one  is  lower. 


The  interest  that  builds  up  during  the  delay 
penod  will  not  be  added  to  the  principal  of 
the  loan.  You  must  pay  this  interest  in  equal 
yearly  payments  for  the  rest  of  the  loan  term. 

Note:  You  can  only  get  a  loan  deferral  if  the 
FmHA  decides  options  1-4  will  not  work  for 
you. 

Note:  FmHA  Softwood  Timber  Programs. 
Marginal  land  including  highly  erodible  land 
and  pasture  can  be  planted  in  softwood 
timber.  If  you  qualify,  a  debt  of  up  tu  SlOOO  an 
acre  can  be  deferred  up  lo  45  yean.  Interest 
will  be  charged  during  the  deferral  period. 
The  debt  must  be  paid  when  the  timber  is 
sold. 

Note:  Conservation  Easements,  Use  of 
highly  erodible  land,  wetlands,  or  wildlife 
habitat  can  be  signed  over  to  the  Secretary  of 
Agriculture.  The  Secretary  will  reduce  the 
debt  by  the  value  of  the  land  or  by  the 
difference  between  the  value  of  the  land  and 
the  amount  you  owe.  whichever  Is  larger  The 
am.ouni  of  land  left  after  the  set  aside  must 
be  enou^  to  continue  the  farming  operation, 
(6)  Debt  Write-Down 

This  means  the  debt  you  owe  is  reduced. 
FmHA  can  reduce  both  the  principal  and 
interest  of  the  debt.  The  debt  can  be  reduced 
to  the  recovery  value  of  the  property 
mortgaged  to  FmHA  to  get  the  loan.  This 
property  is  called  coUateraL  The  recovery 
value  is  the  value  of  the  collateral  minus  all 
of  the  attorney,  management,  resale,  and 
other  expenses  FmHA  would  have  if  they 
foreclosed  on  and  sold  the  collateral.  These 
expenses  include  payments  on  other  loans 
against  the  collateral  that  FmHA  would  have 
lo  pay  if  it  foreclosed  and  sold  the  collaleral- 
The  value  of  the  collateral  must  be  decided 
by  a  qualified  appraiser. 

In  order  to  get  debt  write-down,  you  must 
show  thai  you  will  have  enough  money  tu 
pay  all  of  your  living  and  farming  operating 
expenses  and  scheduled  debt  payments.  This 
includes  making  payments  on  the  PmHA  loan 
once  part  of  the  loan  is  written  dowrt  This 
means  you  must  show  that  you  have  a 
feasible  plan  of  operation.  FmHA  will  never 
write  down  more  of  the  debt  than  is 
necessary  for  you  lo  show  a  feasible  plan- 

The  write-down  is  used  only  when  the  loan 
servicing  programs  listed  in  programs  1-5 
above  alone  will  not  be  enough  for  you  to 
show  a  feasible  plan  If  you  get  loan 
servicing,  some  of  the  principal  and  interest 
on  your  loan(s)  will  be  written  down  in 
addition  to  changing  the  payback  penod,  and 
possibly  the  interest  rale,  using  programs  1-5 
above 

II-  Who  Can  Qualify  for  Primaiy  Loan  Service 

Programs 

To  qualify  you  must  prove  that: 

(1)  You  cannot  repay  your  FmHA  debt  due 
to  circumstances  beyond  your  control.  This 
means  that  you  have  had  less  money  than 
expected  due  lo  such  things  as: 

(a)  A  natural  disaster,  weather,  or  insect 
problems. 

[b]  Family  illness  or  iniury, 

[cj  Loss  or  reduction  of  off-farm  income. 

Id)  Diseasr:  In  your  livestock. 

(e)  Low  commodity  pnces  and  high 
operating  expenses  m  your  local  area,  or 

(e)  Other  circumstances  beyond  your 
counlrol;  and 


iZ)  You  have  honestly  acted  in  "good  faith" 
and  tried  to  keep  your  agreements  with 
FmHA  in  that  you  have  kept  agreements  for 
the  use  of  proceeds  and  release  of  property 
used  to  secure  the  loan,  and  your  file  shows 
no  fraud,  waste,  or  conversion. 
Who  Will  Decide  if  You  Qualify? 

The  FmHA  County  Supervisor  will  decide 
if  you  qualify.  The  County  Supervisor  will 
decide  whether  you  can  pay  as  much  or  more 
on  the  loan  as  FmHA  would  gel  if  they 
foreclosed  and  sold  the  collateral  for  (he 
loan.  To  do  this,  the  County  Supervisor  must 
decide  whether  you  can  pay  al  least  as  much 
as  (he  "recovery  value"  explained  above. 
How  Soon  Will  You  Know? 

Within  60  days  from  (he  day  you  apply  you 
will  get  a  copy  of  the  County  Supervisor's 
analysis  and  decision. 
Can  You  Gel  Your  Debte  Wntten  Down? 

Only  if  FmHA  will  get  as  much  or  more  by 
writing  down  part  of  your  debl  than  it  will  gel 
if  it  forecloses  and  sells  the  collateral  for  the 
loan. 

Conditions  of  the  New  Agreement  if  You 
Qualify 

You  must  sign  a  shared  application 
agreement.  The  agreement  asks  you  to: 

•  Repay  a  part  of  the  sum  written  down. 

•  The  amount  depends  on  how  much  your 
real  estate  collateral  increases  m  value. 

•  The  shared  appreciation  agreement  will 
not  last  longer  than  10  years 

During  this  10  years.  FmMA  will  ask  you  to 
repay  part  of  the  debt  il  wrote  down  if  you  do 
one  of  the  following  things: 

(1)  Sell  or  convey  the  real  estate. 

[2]  Stop  farming. 

(3)  Pay  off  the  entire  debt- 

If  you  do  not  do  one  of  these  things  during 
the  10  years,  FmHA  will  ask  you  to  repay 
pari  of  the  debi  wntten  down  at  the  end  of 
the  10  years. 

FmflA  can  only  ask  you  to  repay  if  the 
value  of  your  real  estate  collateral  goes  up- 

In  the  find  four  years  of  the  agreement. 
FmHA  will  ask  you  lo  pay  75  percent  of  the 
Increase  in  value  of  the  real  estate  In  (he  last 
6  years,  it  will  ask  you  to  pay  only  50  percent 
of  the  increase  in  value  However.  FmtlA  can 
never  ask  you  to  pay  more  than  the  amount 
of  the  debt  (hey  wrote  down 
Mediation  of  Other  Loans 

If  you  cannot  show  a  feasible  farm  plan 
because  you  owe  too  much  lo  other  creditors 
and  suppliers.  FmHA  will  help  you  try  (o  get 
your  other  creditors  lo  adjust  your  debts.  This 
will  be  done  by  FmHA  asking  for  mediation  if 
your  state  has  a  mediation  program  approved 
by  (he  Depariment  of  Agriculture.  If  there  is 
no  state  mediation  program.  FmHA  will  try  to 
set  up  a  meeting  with  your  other  creditors 
and  suppliers. 

Date  lo  Begin  Agreement 

If  you  are  found  eligible,  yuu  will  be 
informed  of  the  dale  for  an  appointment  so 
your  debt  can  be  adjusled.  You  must  notify 
FmHA  thai  you  accept  its  offer  to  restructure 
your  debl  within  45  days  of  when  you  receive 
(he  offer. 
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III.  PresarvalioD  Loan  Service  Programs 

Purpose 

These  programs  apply  when  the  primary 
loan  service  programs  cannot  help  you. 
Programs  Available 

|1)  Homestead  Protection.  (Keeping  your 
farm  home.)  You  may  keep  or  purchase  or 
lease  your  farm  home  and  outbuildings  plus  a 
limited  amount  of  land.  The  limit  on  the  land 
yoti  can  retain  is  up  to  10  acres.  The  lease 
time  will  be  for  up  to  5  years.  The  lease  will 
include  an  option  tn  buy  back  the  property 
you  lease, 

[2]  Farmland  Lease  back/ Buy  back.  You  can 
either  lease  the  entire  farm  back  or  buy  it 
back  from  FmHA. 

IV  W\m  Can  Qualify  for  HonMMt«ad 
l*rotection? 

(1)  Your  gross  annual  income  from  your 
farm  and/or  ranch  must  be  similar  to  other 
comparable  operations  your  size  in  your  area. 
This  must  be  true  for  at  least  2  years  of  the 
last  6  years. 

(2)  Sixty  percent  (60%)  of  your  gross  eimual 
income  in  a(  leasl  2  of  the  last  6  years  must 
have  come  from  the  farming  operation. 

(3)  You  must  have  lived  in  your  homestead 
property  for  the  6  years  immediately  before 
your  application.  This  rule  can  be  waived  if 
you  had  to  leave  for  less  than  12  months  and 
you  had  no  control  over  the  circumstances. 

[A)  If  FmHA  has  already  taken  your 
property,  you  roust  apply  with  90  days  of  the 
dale  FmHA  took  your  properly.  (FmHA  musl 
notify  you  within  30  days  of  taking  your 
property ) 
How  to  Lease  Your  Dwelling 

(1)  You  may  lease  your  home  and  up  to  10 
acres  if  you  pay  FmHA  reasonable  renL  The 
rent  pnces  FmliA  charges  you  must  be 
similar  to  comparable  property  m  your  area. 

(Z)  You  must  maintain  the  property  in  good 
condition. 

(3)  You  may  lease  for  up  lo  5  years. 

(4)  You  cannot  sublease  your  property. 
(51  If  you  do  not  keep  up  your  rental 

payments  lo  FmHA.  FmHA  will  evict  you  and 
force  you  lo  leave.  Before  FmHA  forees  you 
to  leave,  they  must  let  you  appeal.  FmHA 
must  also  follow  the  laws  of  your  stale. 

NOTE^  You  can  buy  back  your  property  at 
current  market  value  at  any  time  during  the 
lease-  Current  market  value  will  be  decided 
by  an  independent  appraiser.  The  appraisal 
will  be  made  within  6  months  of  your 
application  for  homestead  protection. 

V.  How  to  Lease  Back  or  Buy  Back  Farmland 
Property 

Under  certain  conditions  you  may  lease  or 
buy  back  your  entire  farm.  You  can  apply  for 
the  leaseback  or  buyback  before  FmHA  gets 
title  lo  your  land,  and  you  can  apply  after 
FmHA  lakes  title. 
How  Long  Do  I  Have  to  Deade? 

If  FmHA  takes  your  farmland,  you  will 
have  IBO  days  after  FmHA  lakes  it  to  apply  to 
pruchase  or  lease  your  property.  (Some  states 
give  you  a  longer  time  period.) 


Who  C^n  Apply  to  Buy  or  Lease  Back? 

(1)  Buyback  or  leaseback  rights  apply  to 
you.  your  spouse,  or  your  children  if  they  also 
have  been  actively  involved  in  farming. 

(2)  Members  of  family-held  corporations  if 
the  corporation  had  the  loan  from  FmHA 

(3]  Memt>ers  of  partnerships  or  joint 
operations  who  were  responsible  lo  pay  the 
FmHA  loan. 

Note:  You  must  notify  your  family  of  their 
right  to  lease  or  buy  back.  Your  spouse  and 
your  children's  rights  exist  only  if  FmHA 
lakes  the  property  into  inventory. 
Order  of  Rights  to  Buy  or  Lease  Back 

(1)  The  former  owner  has  first  rij^l.  His/ 
her  right  to  be  considered  will  last  for  180 
days  from  the  time  FmHA  gets  title  lo  the 
land. 

(2)  The  owner's  spouse  or  children  or 
stockholders  io  family  farm  corprations. 
Their  right  to  be  considered  will  last  for  10 
days  after  the  owner's  ends. 

(3)  The  operator,  if  he/she  is  not  owner  of 
the  property  and  was  operating  the  property 
when  FmHA  look  il  into  inventory. 

(4)  Operators  of  family-size  farms- 
Note:  If  the  land  is  on  an  Indian  reservation 

and  was  owned  by  a  tnbe  member,  FmHA 
will  make  special  offers  lo  inbal  members. 
FmHA  will  do  this  after  the  time  period  for 
owner/operator  buyback  has  passed. 
Who  Can  Qualify  for  Buybacka  Financed  by 
FmHA  or  Leasebacks? 

(1)  You  must  have  enough  financial  and 
management  skills  to  show  you  will  be 
successful  in  the  farming  operation. 

Note:  If  you  pet  financing  from  someone 
other  ihan  FmHA,  you  do  not  need 
management  Hkills. 

(2)  You  must  give  FmHA  a  farm  plan  that 
shows  you  have  a  reasonable  chance  of  being 
successful. 

(.))  The  rent  price  must  be  based  on 
reasonable  rent  for  the  same  type  of  property 
in  your  area 

(4)  The  purchase  pnce  for  the  farmland 
must  not  be  more  than  a  pnce  that  reflects 
the  amount  of  money  you  can  make  fri^m  the 
land  by  farming  it.  FmHA  calls  this  the 
capitalization  value 

VI.  How  to  Apply  for  Primary  and 
Pre»crvatioD  Loan  Serviciog 

Forms  to  apply  lo  primary  and  preservation 
programs 

These  forms  should  be  included  with  this 
notice.  If  they  are  not.  you  can  get  Ihesc  from 
your  county  office  or  as  directed  below. 
Form  number  and  title 

(1)  FmHA  410-l~Applicalion  for  FmHA 
SBr\'ices  (The  rinancial  statement  on  this 
form  must  include  information  no  more 
than  90  days  old.  The  financial  statement 
must  be  for  all  individuals,  corporations,  or 
partnerships  personally  liable  for  the 
FmHA  debt,) 

(2)  FmHA  4 10-&— Application  Reference 
l-etters 

(3)  FmHA  410-9-~Statement  Regarding 
Privacy  Ac! 

(4)  FmHA  431-2— Farm  and  Home  Plan 

(5)  FmHA  440-3— 4<equesl  for  Statement  of 
Debts  and  Collateral 


(6)  FmHA  1910-5— Request  for  Verification  of 

Employment 

(7)  FmHA  1924-1— Development  Plan  (if  you 
are  planning  to  make  major  changes  in 
your  farming  operation) 

[ti]  SCS~CPA-26— Highly  Erodible  Land  and 
Wetland  Conservation  Certification  (This 
form  IS  included  but  must  be  completed  in 
a  Soil  Conservation  Service  office  1 
19)  Ad  1026~H!ghty  Erodible  Land  and 
Wetland  Conservation  Certification  (This 
form  IS  included  but  must  l>e  completed  in 
a  Soil  Conservation  Service  office.) 
Nots;  For  Homestead  Protection  only. 
obtain  the  Agricultural  Stabilization  and 
Conservation  Service  or  Sod  Conservation 
Service  photo  of  the  farm.  Show  the 
homestead  site  you  wish  to  apply  for. 

Note:  For  Conservation  Easement  only,  gel 
the  Agricultural  Stabilization  and 
Conservation  Service  or  Soil  Conservation 
Service  photo  of  your  farm.  Show 
approximate  number  of  acres  you  wish  to  use 
for  a  conservation  easemeni. 

Time  Id  Apply 

You  must  complete  all  of  these  forms  and 
get  them  to  the  FmHA  office  within  45  days 
from  the  date  you  received  this  notice.  FmHA 
will  not  consider  you  for  the  loan  service 
programs  until  i(  gets  all  of  these  completed 
forms 

VIL  What  Happens  When  You  Are  Not 
Eligible  for  Primar>  Loans  Ser\'ice  Programs? 

If  the  County  Supervisor  decides  you  are 
not  eligible,  yuu  may  request  a  meeting  with 
the  County  Supervisor  so  he/she  can  explain 
the  decision-  If  you  think  the  County 
Supervisor's  decision  is  wrong,  you  ran  tell 
him/her  why.  If  you  can  make  the  necessary 
changes  (o  your  Farm  and  Home  Plan  io 
show  a  feasible  plan,  you  should  show  these 
changes  to  the  County  Supervisor. 

You  have  the  Right  lo  Appeal. 

(1 )  Appeal  Heanng.  If  you  do  not  convince 
the  County  Supervisor  that  you  should  get 
primary  loan  servicing,  you  have  a  right  to 
appeal  the  decision.  The  County  Supervisor 
musl  send  you  a  letter  after  the  meeimg  that 
explains  his/her  decision.  The  letter  must 
also  say  you  have  30  days  to  ask  for  an 
appeal  hearing.  You  can  present  witnesses 
and  documents  and  ask  FmHA  questions  at 
the  hearing.  The  appeal  hearing  is  recorded, 
you  can  gel  a  copy  of  the  transcript  of  the 
hearing  if  you  pay  for  the  copying  costs 

|2|  Review.  If  you  do  not  win  al  the  appeal 
hearing.  FmHA  must  tell  you  why  and  lei  you 
ask  for  a  review  of  thai  decision.  The 
transcript  and  the  documents  used  at  the 
hearing  will  be  reviewed  when  you  ask  for  a 
review  of  the  appeal  hearing  decision. 

(3)  Independent  Appraisal  You  may  ask  for 
an  indepe.ndent  appraisal  of  your  property  in 
which  FmHA  has  a  secunty  InteresI  This 
independent  appraisal  may  be  important  if 
you  think  FmHA  has  put  too  high  or  loo  low  a 
value  on  your  property  when  it  considered 
you  for  primary  loan  servicing.  You  will  have 
lo  pay  for  this  appraisal,  FmHA  will  give  you 
three  names  of  appraisers-  You  musl  choose 
one  of  the  three  to  do  the  independent 
appraisal. 
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You  May  Pay  Off  Your  Loan  at  the  "Recovery 
Value" 

fl|  Recovery  Value.  If  the  analysis  of  your 
debt  shows  that  you  cannot  "cash  (low"  e\en 
if  your  debt  to  FmHA  is  reduced  lo  the  net 
recovery  value  of  the  collateral,  the  County 
Supervisor  will  send  you  a  letter  saying  you 
can  pay  off  the  loan  by  paying  the  "recoveo- 
value"  of  the  land  and  property  u«ed  to 
secure  the  loan.  The  letter  will  tell  you  the 
■  recovery  value.  * 

The  "recovery  value"  is  figured  by 
subtracting  from  (he  fair  market  value  of  the 
collateral  property  all  expenses  FmflA  would 
have  to  pay  if  il  foreclosed  and  sold  your 
property  These  expenses  include  pflymg  off 
iilher  creditors  who  have  an  earlier  secun.fy 
interest  in  the  collateral,  attorneys  fees, 
administrative  and  management  expenses, 
and  taxes. 

\Z]  Time  Limit.  If  you  want  to  pay  off  the 
loan  at  "recovery  value."  you  must  pay 
FmH.A  within  45  days  of  the  date  you  receive 
the  letter  If  you  appeal,  the  County 
Supervisor  9  decision  not  to  give  you  primary 
loan  servicing,  this  45  days  will  not  start  until 
a!l  of  the  appeals  end, 

:31  Cash  If  you  pay  off  the  loan,  you  must 
pdy  in  cash. 

CQnsideral!on  for  Preservation  Loan  Service 
Programs 

You  will  be  considered  for  preservation 
loan  service  programs  if 

(1 )  You  do  not  appeal  or  do  not  win  your 
appeal,  and 

(2)  You  do  not  pay  off  the  loan  at  recovery 
value 

FmHA  will  consider  you  for  preservation 
loan  service  programs  after  the  45-day  time 
penod  you  have  to  pay  off  the  loan  a! 
recovery  value. 

Consfderation  for  homestead  protection 
and/or  farmland  leaseback/buyback.  You 
will  be  considered  for  preservation  loan 
service  programs  if  you: 

(1)  Meet  the  conditions  described  above, 
and 

[2}  Agree  to  give  FmHA  title  to  your  land  at 
the  time  FmHA  signs  the  wntten  dwelling 
retention  and/or  farmland  leaseback/ 
buyback  agreement  wtih  you.  The  wntten 
agreement  will  include  the  amount  you  must 
pay  for  rent,  the  number  of  years  you  can 
rent,  and  an  option  to  buy 

FmHA  may  consider  you  for  homestead 
protection  and  farmland  leaaeback/buyback 
on  ynu  real  estate  and.  at  the  same  lime 
consider  you  for  buyback  of  your  equipment 
and  any  other  non-real  estate  collateral  at 
market  value. 

VIM.  What  Happens  When  Vou  Are  Turned 
Down  for  Preservation  Loan  Service 
Programs? 

You  Can  Appeal 

!f  FmHA  decides  that  you  cannot  get 
homestead  protection  and/or  farmland 
leaseback/buyback.  you  can  ask  for 

1 1  ]  .^  meeting  with  FmHA  lo  discuss  the 
decision,  and 

(2)  An  appeal  hearing. 
Tlie  Right  to  a  Meeting 

The  County  Supervisor  will  send  you  a 
letter  telling  you  why  FmHA  decided  not  to 


give  you  homestead  protection  or  farmland 
leaseback/buyback.  That  letter  will  give  you 
15  days  to  ask  for  a  meeting  with  FmlLA 
The  Right  to  an  Appeal  Heanng 

If  you  do  not  convince  FmHA  at  the 
meeting  to  give  them  to  you.  FmHA  wiW  send 
you  another  letter  giving  you  30  days  to 
request  an  appeal  heanng. 

At  the  appeal  hearing,  you  can  contest 
FmHA  s  rental  price  and  its  decision  not  lo 
give  you  homestead  protection  and/or 
farmland  teaseback/buyback. 
The  Right  to  a  Review 

If  you  do  not  win  the  apptdl  hearing. 
Fm^L\  must  le!  you  ask  for  a  further  review. 
The  recorded  transcript  of  the  heanng  will  be 
reviewed  a\  this  stage.  You  can  get  a  copy  of 
rhe  transcnpl  by  paying  the  copying  costs. 

IX  What  Happens  if  You  Do  Not  Win  the 
.Appeal  for  Preservatioo  Loan  Service 
Prt^grams? 

FmH.A  will  accelerate  your  loan  account 
and  call  in  the  whole  debt.  They  will  slop 
allowing  you  to  use  any  of  your  crop, 
livestock,  end  milk  checks  on  which  they 
have  a  claim  to  pay  for  living  and  operating 
expenses  They  will  also  repossess  the 
collateral  or  start  legal  foreclosure  or 
liquidation  pn)ceedings  to  take  and  sell  the 
collateral,  including  your  equipment, 
livestock,  crops,  and  land  After  acceleration 
FmHA  may  also  take  money  by 
administrative  offset,  that  ts,  money  which 
other  Federal  Government  agencies  owe  you. 

FmHA  will  take  this  artion  unless  you  do 
one  of  the  following  thmas, 

(1)  Sell  all  the  coilater;*!  for  the  loan  at 
market  value 

12)  Convey  flegally  transfer)  (he  collateral 
to  FmHA 

13)  Apply  to  transfer  the  colldiiTal  to 
someone  else  and  have  that  person  assume 
all  or  part  of  the  FmHA  debt  (This  is  called 
transfer  and  assumption.) 

If  any  of  these  option*  result  m  payment  of 
Itjss  than  you  owe,  you  can  apply  for  a  debt 
settlement  so  that  you  will  no  longer  be 
personally  liable  for  your  FmHA  debt  You 
may  re-apply  for  homestead  protection  and 
farmland  leaseback/buyback  if  FmHA  takes 
your  land  or  home.  You  may  reapply  for  these 
programs,  even  if  you  applied  before  and  did 
not  get  one  of  these  programs  and  were  not 
Successful  on  appeal 

Attachment  2 

Note  to  County  Supervisor 

This  attachment  will  be  provided  to  every 
borrower  who  requests,  Primary  and/or 
Preservation  Loan  Servicing  Programs  and  to 
every  borrower  FmHA  contacts  in  regard  to 
monetary  default. 

S^-e  5  1951.907(a).  (b).  (c),  |d]  and  (f). 

Acknowledgement  of  Notice  of  Program 
Availability 

I/We  have  been  given  a  notice  explaining 
the  primary  loan  service  programs  and  the 
preservation  loan  service  programs. 

The  date  on  the  notice  was 


I  understand  that  I  will  be  notiHed  of  my 
nghts  to  appeal  after  FmHA  decides  on  my 
request. 

Signature 

Date 

Altachmenl  3 

Note  to  County  Supervisor 

This  attachment  will  be  used  to  nolify 
borrowers  with  non-monetary  defaults, 
borrowers  %vilh  both  non-monetary  and 
monetary  defaults,  and  borrowers  where  a 
prior  or  junior  llenholder  is  foreclosins 

See  9  1951.9{r7(g) 
Notice  to  Borrowers  With  .Non-Mone!ary 
Defaults.  Non-Monetary  Defaults  and 
Delinquency,  or  That  a  Pnor  Lienholder  or 
junior  Lienholdt;r  i&  Foreclosmg 

Dear  (Borrower's  Name) 

FmHA  has  reviewed  your  loan  account. 
Our  record  shows: 

D  You  are  now  S behmd  on  your 

payments.  This  is  a  violation  of  your  loan 

agreement. 

Q  You  have  disposed  of  »ome  of  your 

property  used  to  secure  your  loan.  You  did 

not  get  written  approval  for  this-  This 

property  is  S 

(Descnbe  properly  ) 

D  You  have  stopped  farming  or  ranching. 
This  is  a  violation  of  your  loan  agreement 
□  A  foreclosure  action  has  been  filed  against 

you  by This  ts  a  violation  of  your 

loan  agreement 

D  You  have 


This  notice  explained  that  FmliA  programs 
are  available  to  help  me  keep  my  property. 

I/We  ask  FmHA  to  consider  me/us  For  all 
of  these  programs. 


(Insert  reasons  for  proposed  action.) 
FmHA  Will  Accelerate  Your  Loans 

This  means  FmHA  will  take  legal  action  to 
collect  the  money  you  owe.  They  will 
foreclose  on  real  estate  and  repossess 
equipment  and  other  property  used  to  secure 
your  loans.  They  will  also  atop  the  release  of 
money  from  the  sale  of  crops  or  other 
property  They  may  take  by  administrative 
offset  money  you  are  owed  by  other  Federal 
agencies.  They  may  take  money  owed  you 
through  lawsuits  or  any  other  unpaid  loans. 

Steps  You  Can  Take  Before  FmHA 
Accelerates  Your  Loans 

You  can  apply  for  the  loan  servicing 
programs  described  in  Attachment  1.  These 
are  called  Primary  and  Preservation  Loan 
Service  Programs 
Forms  Attached  lo  This  Notice 

You  will  Fuid: 

1)  A  summary  of  all  pnmary  loan  service 
programs: 

2)  A  summary  of  preservation  loan  service 
programs: 

3)  Copies  of  the  forms  needed  to  apply; 

4)  Advice  on  how  to  get  copies  of  FmHA 
regulations: 

5)  A  short  description  of  the  FmHA  appeal 
process. 

Purpose  of  Pnmary  Service  Programs 

These  loan  service  programs  are  to  help 
you  repay  the  loan  and  keep  your  farm 
property. 
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How  to  Apply  for  U)an  Servicirig 
Complete  Attachment  4  and  the  forms 

included  with  this  notice. 
You  must  return  these  within  45  days  of 

getting  this  notice. 

Right  lo  a  Meeting 
You  have  the  right  lo  meet  with  your 

FmHA  County  Official  before  they  decide  lo 

accelerate  your  loan.  You  must  check  the  box 

on  Attachment  4  saying  you  want  a  meeting. 

(Attachment  4  is  the  "Response  to  Notice  of 

Intent  to  Accelerate  and  NoUce  of  Borrower 

Rights,") 

How  10  Ask  for  a  Meeting 

You  rausi  check  the  box  on  Attachment  4 
asking  for  a  meeting  within  15  days  from  the 
dale  of  this  notice  Itetum  it  to  your  County 
Office.  Do  this  as  soon  as  possible.  It  is  wise 
to  call  also  to  set  up  the  meeting 

Note:  If  you  ask  for  loan  ser\'icing.  the 
request  will  be  delayed  until  a  decision  on 
your  loan  servicing  request  is  made. 
The  Right  to  Appeal 

•  You  can  ask  for  an  administrative  appeal 
even  if  Ihe  meeting  does  not  resolve  your 
problems- 

•  You  can  ask  for  an  appeal  even  if  you  do 
not  have  a  meeting. 

•  You  have  the  right  to  appeal  even  if  you 
do  nol  want  to  apply  for  loan  ser\'ictng 
programs. 

How  to  Ask  for  an  Appeal 

Check  the  box  on  Attachment  4  and  mail  it 
to  your  County  Office  withm  30  days  of 
getting  this  notice. 

Note:  If  you  do  not  check  the  box  on  the 
Attachment  4  to  ask  for  Primary  and 
Preservation  Loan  Servicing  you  will  nol  be 
considered. 

if  you  do  not  ask  for  a  meeting  you  will  not 
get  one. 

You  may  still  appeal  by  asking  for  an 
administrative  appeal  on  the  attached  form. 
The  Right  Not  lo  Be  Discriminated  Against 

Federal  law  docs  nol  allow  discrimination 
of  any  kind.  You  cannot  be  denied  a  loan 
because  of  your  race,  color,  religion,  national 
origin,  sex,  marital  status,  handicap,  or  age  (if 
you  can  legally  sign  a  contract). 

You  cannot  be  denied  a  loan  because  you 
exercised  your  rights  under  the  Consumer 
Credit  Protection  Act.  You  must  have 
exercised  these  rights  in  good  faith. 

The  Federal  Agency  responsible  for  seeing 
this  law  is  obeyed  is  the  Federal  Trade 
Commission,  fciqua)  Credit  Opportunity. 
Washington.  DC  20580. 

Sincerely. 
County  Supervisor. 
Formers  Home  Administration, 
United  Stoles  Department  of  Agriculture- 
Date: 

Attachment  4 

Note  10  County  Supervisor 
This  attachment  will  be  included  with 
allachmeni  3  when  contacting  a  borrower 
about  non-monetary  default,  non-monetary 
default  and  delinquency,  and  when  a  prior  or 
junior  lienhotders  is  foreclosing. 
See  fi  1951.907(g). 


Response  to  Notice  Informing  Me  of  FmHA's 
Intent  lo  Accelerate  My  Loan 

Notice  of  My  Rights 

TO:  County  Supervisor.  Fanners  Home 

Administration 

FROM    

[Please  print  your  name  and  address.) 
1  have  read  the  notice  informing  me  of 
FmHA's  intent  to  accelerate  my  loan  which  I 
received  with  this  form. 

1  want  to: 
D  1.  Request  a  meeting  with  the  FmHA 
County  Office. 

My  phone  number  is 

I  must  return  this  form  in  15  days. 
I  understand  1  do  not  lose  my  right  to 
appeal  by  asking  for  a  meeting 
D  2.  Be  considered  for  all  primary  and 
preservation  loan  programs 
I  must  return  this  form  in  45  days. 
D  3.  Have  an  admtnislrative  appeal  hearing.  I 
understand  that  I  will  be  contacted  by 
FmHAs  National  Appeals  Staff  lo  set  up 
the  appeal  heanng  date  and  give  me 
more  mformation. 
I  must  return  this  form  in  SOdays. 

Date:  

Signature: ■ — ■ 

(Sign  here) 

Attadunent  5 

Note  to  County  Supervisor 
This  attachment  is  used  when  notifying 
borrower  who  returned  attachment  2  of 
Exhibit  A.  that  FmHA  cannot  provide  the 
assistance  requested  with  the  Wmary 
Services  Programs. 
See  5l951.909fh)(3){i)  and  (ii). 
Notice  of  Intent  to  Accelerate  or  to  Continue 
Acceleration  and  Notice  of  Borrowers'  Rights 
Name  and  Address 

(Dear  (Borrower's  Name):  You  are  not 
eligible  for  debt  restructuring. 
1   D  FmHA  has  reviewed  your  application 
for  primary  loan  servicing  (debt 
restructuring). 
You  cannot  get  primary  loan  servicing 
because  your  Farm  and  Home  Plan  does 
nol  show  you  can  pay  all  your  family 
living  expenses,  farm  operating 
expenses,  and  scheduled  debt 
repaj-ments  even  with  FmHA  help. 
To  gel  primary  loan  servicing,  your  Farm 
and  Home  Plan  must  show  you  can  pay 
FmHA  at  least 

S per  year. 

Note:  The  attached  computer  printout 
which  summarizes  FmHA's  calculations 
based  on  your  application. 
II.  □  FmHA  has  reviewed  your  application 
and  your  case  file.  You  have  broken  your 
agreement  with  FmHA.  Your  Farm  and 
Home  Plan  shows  you  can  pay  all  of  your 
family  living  expenses,  farm  operating 
expenses,  and  scheduled  debt  payments 
if  FmHA  uses  primary  loan  serNicing, 
softwood  timber,  and  conservation 
easement  programs  to  restructure  your 
loans. 
But  you  have  broken  your  loan  agreementi 

with  FmHA. 
You  have  broken  loan  agreements  with 
FmHA  in  the  following  way: 

□  You  are  S behind  in  your 

scheduled  loan  payments. 


D  You  have  sold  or  gotten  nd  of  property 
you  used  to  secure  Ihe  FmHA  loan 
without  proper  approval  from  FmHA. 
This  property  is 


(Describe  property  ) 

□  You  have  slopped  farming  or  ranching 
D  You  have 


III.  FmHA  Intends  to  Foreclose 

FmHA  will  accelerate  your  loan  because 
you  are  not  eligible  for  pnmary  loan 
servicing. 

FmHA  will  take  legal  action  lo  collect  the 
money  you  owe. 

FmHA  may: 

(1)  Repossess  and  sell  your  equipment- 
crops,  livestock,  livestock  products,  and  other 
personal  property  used  to  secure  your  FmHA 
loan; 

(2)  Foreclose  and  sell  your  real  estate 
mortgaged  lo  FmHA; 

(3)  Slop  any  release  of  money  from  the  sale 
of  crops,  livestock,  livestock  products,  or 
other  property  you  need  to  live  and  operate 
your  farm; 

(4)  Take  by  administrative  offset  any 
money  you  are  owed  by  Federal  agencies: 

(5)  File  lawsuits  to  collect  money  you  owe 
10  FmHA. 

fV.  WHAT  YOU  CAN  DO  TO  STOP 
FORECLOSURE 

Before  FmHA  can  take  action  against  yoo. 
you  can. 

(1)  Request  s  meeting  with  the  FmHA 
county  ofUciaL 

If  you  disagree  with  FmHA  s  decision  that 
you  broke  your  loan  agreement  or  the 
decision  not  lo  give  you  debt  restructunng. 
you  should  request  a  meeting  with  the  county 
FmHA  official.  The  county  official  can 
explain  the  FmliA  decision.  You  can  also 
present  changes  in  your  Farm  and  Home  Plan 
which  may  show  thai  you  can  make  the 
amount  of  payment  listed  above  in  Section  1 

To  ask  for  this  meeting,  check  the  box  -1 
on  Ihe  "Response  Form:  [Attachment  6) 

Time  Limit;  You  must  return  the  "Response 
Form"  to  the  county  FmHA  office  within  15 
days  from  the  date  you  get  this  letter.  You 
should  also  call  the  county  office  lo  sei  up  the 
meeting. 

(2)  Request  an  Appeal  Hearing. 

You  may  also  request  an  appeal  hearing  to 
contest  FmHA's  decision.  At  ihe  bearing  you 
may  challenge  the  ways  FmHA  says  you 
broke  your  loan  agreements.  You  may  also 
challenge  FmHA's  decision  that  you  cannot 
present  a  feasible  Farm  and  Home  Plan  for 
primary  loan  ser\'icing  if  your  notice  states 
FmHA  believes  you  cannot  present  a  feasible 
plan. 

You  can  appear  at  the  appeal  hearing  and 
present  witnesses  and  documents  to  support 
your  position. 

You  may  also  ask  fur  an  independent 
appraisal  of  your  property  used  to  secure  the 
FmHA  load.  This  independent  appraisal  may 
be  important  if  you  thmk  FmHA  has  put  too 
high  or  too  low  a  value  on  your  property 
when  It  considered  you  for  pnmary  loan 
servicing,  You  will  have  to  pay  for  this 
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appr^isdi  Fmi-L-\  will  give  you  three  iwmeB  of 
appraisers  to  choose  from.  Check  box  »  3  on 
ihe  "Response  Form"  if  you  waat  tbe 
independent  appraisal. 

If  you  request  a  meeting  with  the  FmHA 
county  oHicuI.  you  will  be  given  a  chance  to 
appeal  after  this  meeting. 

f  you  do  not  want  to  request  the  meeting 
but  do  want  to  appeal,  you  must  say  so  on 
the  enclosed  "Response  Form." 

You  mey  request  both  the  meeting  and  the 
appeal  bearing  on  the  "Responje  Form." 
Check  box  #  2  on  the  "Response  Fonn"  to 
rpr.uest  an  appeal  hearing.  If  you  ask  for  just 
the  appeal  hearing,  you  must  return  the 
■  Rfiponse  Form"  to  FmHA  within  30  days  of 
th?  date  you  received  the  fetter. 

r*l  Buy  Out  the  Loan  at  Recovery  Value. 

You  have  ih-.s  option  only  if  the  recovery 
vdlut;  is  greater  than  the  vajue  of  tbe 
res'njcted  loan. 

\ju  [may|  or  [may  not]  buy  out  your  FmHA 
loanLs)  at  the  "recovery  value"  of  the 
property  securing  the  loan.  The  recovery 

value  is  $ The  restructed  loan(i) 

value  is  S 


NotK  The  attached  computer  pnnlout 
which  Bummanzes  FmHA  s  calculations. 

li  you  are  ehj^ible  and  p^iy  the  recovery 
valdc.  FmHA  c.ill  write  off  the  rest  of  your 
dL-t)t-  If  you  are  elgible  to  pay  the  recovery 
value,  FmHA  will  require  you  to  sign  a 
recapture  agreement.  This  agreement  woiJd 
tiliuw  FmHA  lo  require  you  to  pay  the 
difference  between  the  recovery  value  and 
the  current  market  value  of  your  real  estate 
securing  the  loan  if  you  sell  it  within  2  years 
of  the  agreement.  FmHA  can  never  recapture 
more  than  it  wrote  oft 

Time  UmiL  If  you  are  ebgible  and  want  to 
buy  out  your  Ioan(9l  at  the  recovery  value, 
you  must  pay  FmHA  within  45  days  from  the 
ilaie  you  received  this  letter.  You  must  pay 
FmHA  m  cash,  money  order,  or  certified 
rheck 

If  you  appeal  FmHA's  decision,  the  45-day 
period  to  buy  out  at  recovery  value  will  not 
start  until  all  of  the  appeals  are  completed. 
Check  box  a  4  on  the  "Response  Form"  if  you 
wdr.t  to  buy  out  at  recovery  value. 

(41  Consider  for  Homestead  Protection  and 
F.Hrraland  Leaseback/Buyback. 

If  you  do  not  appeal,  or  if  you  do  not  win 
your  appeal  and  you  do  not  buy  out  the  loan 
at  recovery  value,  FmHA  will  automatically 
consider  you  for  Homestead  protection  and 
farmland  teaseback/buyback.  fYou  applied 
for  these  programs  when  yuu  applied  for 
pr:mary  loan  spr\-]cing  (debt  re8tructing].| 
Frr.tLA  will  nohfy  you  that  it  will  be 
considenng  you  for  these  programs  and  will 
request  some  additional  mforraation  when 
the  time  comes  to  consider  you 

Note  to  Conntv  Supervisor 
'  Circle  appropnate  entry 

V  WHAT  HAPPENS  IF  YOU  DO  NOT 
RF.SPOND? 

If  yuu  do  not  respond  to  this  letter  hy 
completing  and  returning  Ihe  enclosed 
Attachment  6.    Response  to  Notice  of  Intent 
lo  Accelerate  or  Continue  with  Acceleration 
and  Notice  of  Borrowers'  Rights."  FmHA  will 
accelerate  or  continue  with  acceleration  of 
your  FmHA  debts.  This  is  very  severe  action 


FmHA  will  lake  any  of  the  actions  listed  tn 
Section  III  above  to  collect  on  your  debt 

The  Right  Not  to  Be  Discriminated  Against 

Federal  law  does  not  allow  discrimination 
of  any  kind.  You  cannot  b«  denied  a  loan 
because  of  your  race,  color,  rehgton.  national 
origin,  sex.  marital  status,  handicap,  or  age  (if 
you  can  legally  sign  a  contract). 

You  cannot  be  denied  a  loan  because  all  or 
part  of  your  mcome  is  from  a  public 
assistance  program. 

You  cannot  be  denied  a  loan  because  you 
exercised  your  rights  under  the  Consumer 
Credit  Protection  Act.  You  must  have 
exercised  these  rights  in  good  faith.  The 
Federal  Agency  responsible  for  seeing  this 
law  IS  obeyed  is  the  Federal  Trade 
Commission.  Equal  Credit  Opportunity, 
Washington.  CC  20580. 

Sincerely, 
County  Supervisor, 

Farmers  Home  Admin  i:ttration.  UnitcdStalvs 
Department  of  Agricvtture. 

Attacfamenl  8 

Note  to  County  Supervisor 
This  attachment  will  always  be  sent  with 
Attachment  S. 

See  S  1951.909[h)(3)(ll  and  (u). 
Re.iponse  to  Notice  Informing  Me  of  FmHA's 
Intent  To  Accelerate  or  Continue  With 
Acceleration  and  Notice  of  My  Rights 
TO:  County  Supervisor,  Farmers  Home 
Admin  lit  (ration 

FROM:    

(Please  print  your  name  and  address-) 
I  have  read  the  notice  informing  me  of 
FmHA's  intent  to  accelerate  or  continue  with 
acceleration  my  loan  which  I  received  with 
this  response  form. 

I  want  to: 
{Check  appropriate  box  or  boxes.) 
D  1)  Request  a  meeting  with  the  FmHA 
county  oficial. 

My  current  telephone  number  is 

I  understand  that  1  do  not  lose  my  appeal 
right*  by  asking  for  this  meeting. 
n  2]  Request  an  appeal  hearing. 

I  understand  that  I  will  be  conlacled  by 
FmHA's  National  Appeals  Staff  it>  set  up 
the  appeal  hearing  date  and  to  give  me 
mora  information. 
Q  3)  Request  that  an  independent  appraisal 
of  my  property  that  secures  Ihe  FmHA 
loan(s) 
I  understand  that  1  must  pay  for  this 
appraisal.  I  understand  that  the  appeal 
hearing  offtcer  will  give  me  the  names  of 
three  appraisers,  from  which  I  most 
choose  one. 
D  4)  Buy  out  my  loanfs)  ai  the  recovery 
value. 
I  understand  thai  I  must  pay  FmHA 

S in  cash,  certified  check,  or 

money  order.  1  understand  that  I  must 
pay  this  lo  FmHA  within  45  days  of  the 
data  I  received  (his  letter  or.  if  1  appeal.  I 
must  pay  within  45  days  from  the  end  of 
the  appeal.  I  understand  that  if  I  pay  this 
amount  FmHA  will  wnle  off  the  rest  of 
my  debt. 


Borower's  signatoie 


Date 


Attachment  7 

Note  to  County  Supervisor 

This  atladuncnt  will  be  used  lu  advise 
borrowers  whose  accounts  have  been 
accelerated  but  who  DID  NOT  return 
attachment  2  of  Exhibit  A.  that  FmHA 
intends  lo  continue  acceleration  of  their 
acconntB. 
See  S  1951.907  (a)  and  (b). 

Notirication  of  Continued  Acceleration  of 
Loans  and  Notice  of  Borrowers  Rtgnts 
FmHA  will  conlmiie  to  ficciik'rate  yi)5jr  loaa 

You  can: 

(1)  Ask  lo  sign  over  to  FmHA  all  the 
property  you  used  to  secure  your  loan.  FmHA 
will  release  you  from  liability  when  (he  debt 
is  settled. 

{2\  Ask  for  a  leaseback  or  buybeck  of  your 
fonn  real  estate  once  FmHA  has  taken  it  by 
you  signing  il  over  or  forecJosure. 

|3)  Ask  lo  keep  your  home  after  FmHA  has 
talten  it. 

(41  Ask  to  pay  in  full  within  30  doys. 

Dear  (Borrower's  Name): 

FmHA  intends  to  continue  to  accelerate 
your  loan. 

FmH^  will  lake  legal  action  lo:  foreclose 
on  real  estate:  repossess  persona)  property; 
t^ke  by  administrative  off.<;el  any  money  you 
are  owed  by  other  Federal  agencies. 
How  to  Avoid  Foreclosure 

You  can  avoid  foreclosure  by: 

Voluntarily  signing  over  property  you  used 
to  secure  your  loans  to  Fml^A,  FmHA  will 
decide  if  it  is  to  the  government's  financial 
advantage  to  let  you  do  this.  You  must  ask  for 
a  meeting  with  County  Office  staff  In  IS  days 
to  discuss  if  your  debt  can  be  settled  this 
way. 

Note:  Voluntarily  signing  over,  or 
foreclosure  means  you  lose  the  title  to  your 
land.  But  you  can  stiU  apply  for  preservation 
loan  service  programs  to  keep  possession  of 
your  house  or  farm,  [See  Exhibit  A 

Attachment  1  sent  lo  you  on If  you 

did  not  get  these  forms,  contact  your  County 
Office  within  IS  days  of  this  notice.] 
What  Happens  [f  You  Do  Not  Respond  lo 
This  Notice 

If  you  do  not  respond  to  this  notice  by 
asking  for  a  meeting  in  IS  days.  FmHA  will 
take  the  legal  action  descnbed  above  to 
foreclosure,  or  repossess  your  property 
Amount  Owed: 
You  owe: 

S 

unpaid  principal 

unpaid  interest 
plus 

per  day  mterest  for  each  day  after 

(Date) 

^""2. 

advance  made  by  the  U-S.  Govemment. 
Time  Limit 

You  must  pay  all  of  your  debt  within  30 
days  of  the  date  on  this  notice.  This  r^in  be 
avoided  if  you  sign  over  your  property. 
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How  to  Pay 

Cashiers'  check,  ceriified  check,  or  postal 
money  orders  mode  payable  to: 
Farmers  Home  Administration  at 

Street  address  or  P.O.  box 

City 


Zip 

Part  payment  will  not  be  enough  to  slop 
FmHA  taking  legal  action.  FmHA  stilt  has  full 
legal  nghts  to  continue  the  legal  action  )ust  as 
if  no  payment  had  been  made. 
G  The  FmHA  plans  to  go  ahead  with 
foreclosure  on  your  property  without  court 
action.  Public  sale  will  be  after 

rDalel 

D  The  FmHA  plana  to  go  ahead  with, 
foreclosure  on  your  properly  after  court 
action. 
Sincerely, 

County  Supervisor 

Farmers  Home  Administration 

United  States  Department  of  Agriculture 

Your  Right  Not  to  Be  Discriminated  Against 

Federal  law  does  not  allow  discrimination 
of  any  kind.  You  cannot  be  denied  e  loan 
because  of  your  race,  color,  religion,  national 
original,  sex,  marital  status,  handicap,  or  age 
(if  you  can  legally  sign  a  contract). 

You  caruol  be  denied  a  loan  because  you 
exercised  your  rights  under  the  Consumer 
Credit  Protection  Act  You  must  have 
exercised  these  rights  in  good  faith. 

The  Federal  Agencj-  responsible  for  seeing 
this  law  is  obeyed  is  the  Federal  Trade 
Commission.  Equal  Credit  Opportunity. 
Washington.  DC  20560. 

Attachment  6 

Note  to  County  Supervisor 

This  attachment  will  always  be  sent  with 
Attachment  7. 

See  {1951.907  (a)  and  (b). 

Response  lo  Notice  Informing  Me  of 
FmHA  8  Intent  lo  Continue  to  Accelerate 
My  Loan 

Notice  of  My  Rights 

TO:  County  Supervisor,  Farmers  Home 

Administration 

From: — ■ 

Please  print  your  name  and  address. 

I  have  read  and  considered  the  notice 
informing  me  of  FmHA's  intent  to  continue  to 
accelerate  my  loan. 

I  want  to: 
D  (1)  Request  a  meeting  wrilh  the  FmHA 
County  Official  to  discuss  signing  over  my 
property  used  to  secure  my  loan  to  FmHA  lo 
settle  my  debt. 
My  phone  number  is 


I  must  return  this  form  In  15  days. 

Q  (2)  Be  considered  for  preservation  loan 

programs. 

Signature: — 

Date: 


Atlachmenl  9 

Note  to  County  Super\'isor: 

This  filtachraent  will  be  sent  lo  borrowers 
who  are  IBO  days  delinquent,  whose  accounts 
have  not  been  accelerated.  WHO  DID  NOT 
return  altachment  2  of  Exhibit  A. 
See  5  1951  907(hl(21 

Notification  of  Intent  to  -Ar.celerate  or 
Continue  Accelerahon  of  Loans  and  Notice  of 
Your  Rights 

FmHA  will  accelerate  your  loan  because 
you  have  not  asked  for  primary  loan  service 
programs  or  debt  restructuring- 

You  can: 

(1)  Ask  for  a  meeting  with  your  County 
Official. 

(2)  Appeal  FmHA's  decision. 

(3)  Ask  to  voluntarily  sign  over  to  FmHA 
the  property  used  lo  secure  your  loan  atul  ask 
to  be  released  from  your  debt. 

(4)  Apply  lo  a  leaseback  or  buyback  of 
your  farm  real  estate  once  FmHA  has  taken 
il. 

(5)  Ask  to  keep  your  home  after  the  FmHA 
has  taken  it. 

Dear  (Borrower's  Name): 

You  are  beliind  %vith  your  payments  to 
FmHA.  and  a  review  of  your  account  shows: 

D  You  are  S behind  in  your  FmHA 

loan  payments. 

This  is  a  violation  of  your  loan  agreEment. 
D  You  have  sold  or  gotten  nd  of  property- 
used  to  secure  your  FmHA  loan.  Your  did  not 
fet  written  approval  for  this. 
he  property  is 

(Describe  propert> ,) 

D  You  You  have  stopped  (arming  or 

ranching. 

This  is  a  violation  of  your  loan  agreement. 

D  You  have ■ 

{Inseri  reason  for  proposed  action.) 
FmHA  Will  Accelerate  Your  Loans. 

This  means  FmHA  will  take  legal  action  to 
collect  the  money  you  owe.  Thy  will  foreclose 
on  real  estate  and  other  properly  used  to 
secure  your  loans.  They  may  also  stop  Ihe 
release  of  money  from  the  sale  of  crops  or 
other  properly.  They  may  take  by 
administrative  offset  any  money  you  are 
owed  by  other  Federal  agencies. 
Steps  You  Can  Take  Before  FmHA 
Accelerates  or  Continues  Aceleration  of  Your 
Loans 

(1)  Right  to  a  meeting.  You  have  the  right  lo 
meet  with  your  FmHA  County  Official  before 
they  decide  to  accelerate  or  continue 
acceleration  of  your  loan.  You  must  check  the 
box  on  Attachment  10  saying  you  want  a 
meeting.  (Attachment  10  Is  the  "Response  lo 
Notice  of  Intent  to  Accelerate  or  Continue 
Acceleration  of  My  Loan/') 

How  Soon  Must  1  Ask  for  a  Meeting?  You 
must  ask  for  a  meeting  within  15  days  from 
the  dale  of  this  notice.  Check  the  box  on 
Attachment  10.  Return  it  to  your  County 
Office-  Do  this  as  soon  as  possible. 

(2)  1  he  Right  to  Appeal.  You  can  ask  for  an 
administrative  appeal  before  a  heanng 
officer.  Your  can  contest  FmHA's  decision  to 
accelerate  or  continue  acceleration  of  your 
loaiL  You  can  ask  for  a  independent 


appraisal  of  the  value  of  your  land.  You  will 
have  to  pay  for  this  appraisal  FmHA  will 
give  you  three  names  of  approved  appraisers 
to  choose  from.  Check  box  4  if  you  want  an 
independent  appraisal.  You  can  ask  for  an 
administrative  appeal,  even  if  you  have 
asked  for  a  meeting  and  your  problems  were 
not  resolved  at  that  meeting.  You  can  ask  for 
an  appeal  if  you  do  not  have  a  meeting. 

How  to  Ask  for  an  Appeal.  Check  the  box 
on  Altachment  10  artd  mail  it  to  your  County 
Office  within  30  days  of  getting  this  notice. 

What  Happens  If  You  Do  Not  Respond? 

If  you  do  not  respond  to  this  notice  by  filing 
out  AllachmenI  10.  FmHA  will  accelerate  or 
continue  acceleration  of  any  loans.  This 
means  they  will  take  legal  action  lo  collect 
the  unpaid  loan  including  foreclosure  as 
described  above. 

Note:  Foreclosure  means  you  lose  the  title 
to  your  land.  But  you  can  still  apply  for 
preservation  loan  service  programs  lo  keep 
possession  of  your  house  or  farm.  (See 
Exhibit  A  Attachment  1  sent  lo  you  on 

If  you  did  not  get  ihese  forms. 

contact  your  County  Office  wtthw  15  days  of 
this  notice.) 

The  Right  Not  to  Be  Discriminated  Against 

Federal  law  does  not  allow  discnmination 
of  any  kind.  You  cannot  be  denied  a  loan 
because  of  your  race,  color,  religion,  national 
origin,  sex.  marital  status,  handicap,  or  age  (if 
you  can  legally  sign  a  contract). 

You  cannot  be  denied  a  loan  because  you 
exercised  your  rights  under  the  Consumer 
Credit  Protection  Act  You  must  have 
exercised  these  nghts  in  good  faith. 

The  Federal  Agency  responsible  for  seeing 
this  law  is  obeyed  is  the  Federal  Trade 
Commission.  Equal  Credit  Opportunity. 
Washington.  DC  20580. 
Sincerely. 

County  Supervisor. 

Farmers  Home  Administration. 

US.  Department  of  Agriculture 

Dated; 

Attachroenl  10 

Note  to  County  Supervisor 

Tills  altachment  will  always  be  sent  with 
Attachment  9. 

See  9  1951.907(hl(2), 

Response  to  Notice  Informing  Me  of 
FmHA's  Intent  lo  Accelerate  or  Continue  to 
Accelerate  My  Loan 

Notice  of  My  Rights 

TO:  County  Supervisor.  Farmers  Home 
Administration 
FROM:    

(Please  print  your  name  and  address  ) 

I  want  to: 
Dl)  Request  a  meeting  with  Ihe  FmHA 

County  Official.  My  telephone  number  is 

.  1  understand  1  do  not  lose  my 

right  lo  appeal  if  I  ask  for  a  meeting, 
D  2)  Voluntarily  sign  over  to  FmHA  all  the 

property  used  to  secure  my  loan  and  settle 

my  debt. 
D  3)  Request  an  administrative  appeal.  1 

understand  that  I  will  be  contacted  by  an 

official  of  FmHA's  National  Appeals  Staff 

to  set  up  an  appeal  hearing  and  give  me 

more  information. 
D4j  Request  an  independent  appraisal  of 

property  securing  my  loan[s).  1  understand 
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[  must  pay  for  this  appraisal.  I  understand 
ttiat  the  hearing  officer  rrom  the  National 
Appeals  Staff  will  give  me  names  of  three 
appraisers, 
nsj  Preservation  loan  service  prf>grams. 

Signed 

Date 


Exhibit  B— Noncash  Credit  for  Farmer 
Program  Loan  When  Establishing 
Recapture  Receivable 

Ir,  dCLor^ince  wth  FmHA  Regulation  1951- 
S.    Farmer  Pr^jgnim  Account  Servicing 
Policiesv"  1965- A,  ■"Servicing  of  Real  Estate 
Security  for  Farmer  Pi^jgram  Loans  and 
certain  Note-Only  Cases."  we  have  granted 
this  borrower  a  noncash  credit  for  the  Farmer 
Projiram  ioan(i)  In  consideration  for  this 
noncash  credit  an  equity  receivable  account 
will  be  established  in  accordance  with  the 
attached  Net  Recovery  Buy  Out  Recapture 
Agreement.  Shared  Appreciation  Agreement, 
or  Equity  Recapture  Agreement  signed  by  the 
borrower 

1  Borrower  Name  

2.  Case       N  amber       :^ : .•():_ 

— : ;0: :         :         -         -         - 

3.  Fund  Code  ■ 


\  Loan  Samber-^ 

5  Date  of  Loan  u. 
0  Loan  Balance :. 


7  Market  Value  : :_ 

8,  Net  Becovery  Value  ■- 


9.  Write  Down  Amount  l. 


10.  Equity  Recapture  Account  Amount 


11.  Effective  Dale  of  Write  Down 


Date  prepared 


Signature  of  Servicing  Official 
Procedure  Reference;  FmHA  InshTictions 

1951-Sand  1965-A. 
Prepared  by  County  Supervisor. 

Number  of  Copies:  Onaina!  and  Hirwe 

Copies 
S:^na''jres  Required:  Ongmal  Sigofd  ny 

appropriate  offiaals;  copies  confirmed. 

Distnhuliori  if  Copies  Original  Signed 
Agreement  a'M^hed  lo  the  appropnite 
promissory  note  to  the  borrower  <i  caie  file;  a 
copy  of  the  agreement  retained  m  a 
temporary  file  for  fature  procewsina  vii  field 
office  terminal  system:  copy  lo  Stale  Director 
copy  fur  borrower. 

Instruction  for  Preparation 

This  exhibit  m  ased  to  record  the  granting 
of  noncash  credit  for  farmer  prngmm  loans 
when  establishing  equity  recapture 
receivable.  Complete  one  form  per  equity 
recdpt-ire  account; 
Item  1  F.n!er  the  tjorrower's  name. 
Item  2  Enter  the  borrower's  case  number. 

Indicate  all  leading  zeros. 
Item  3,  Enter  the  fand  code  of  the  single 

family  housing  loan  from  which  the  equity 

recaptnie  amount  was  obtained. 


Item  4  Enter  theJoan  number  of  the  loan 
from  which  the  equity  recapture  the  equity 
recapture  amount  was  obtained 

Item  5.  Enter  the  date  of  the  loan. 

Item  e.  Enter  the  total  unpaid  balance  of  the 
loan  as  of  Ibe  elective  date  of  the 
agreement. 

Item  7,  Enter  the  market  value. 

Item  8.  Enter  the  value  of  the  loan  as  if  FmHA 
were  to  go  through  liquidation  procedures 

Item  9.  Enter  the  write  down  amount-  The 
write  down  amount  is  the  difference 
between  the  loan  balance  and  the  net 
recovery  value. 

[tern  10.  Enter  the  equity  recapture  account 
amount.  The  equity  recapture  account 
amount  is  the  lessor  of  the  difference 
between  the  loan  balance  and  the  net 
recovery  value,  or  the  difference  betwreen 
the  market  value  and  the  net  recovery 
value. 

Example  A 

Debt  Outstanding.. .$1204)00 

Market  Value 100,000 

Net  Recovery  Value™— „. 75.000 

Equity  Recapture  Account  Amount... 25,000 

Wnte  Down  Amount^.,....,.^ ._— 45,000 

Example  B 

Debt  Ouuianding. -_. ™_ Sioaooo 

Market  Value „ 120,000 

Net  Recovery  Value. ._ 75,000 

Equity  Recapture  Account  Amount -25.000 

Write  Down  Amount ^ 25.000 

Item  11.  Enter  the  effective  date  of  the  write 
down. 

Exhibit  C — Net  Recovery  Buy  Out 
Recapture  Agreement 

In  consideration  of  the  Farmers  Home 
Admmistralion  (FmHA)  allowing  mentis  to 
purchase  the  real  estate  property  securing 
my/our  FmHA  Farmer  Program  loan 
obligations  et  the  net  recovery  value  of 

$ iaaccordance  with  FmHA 

Instruction  1951-S,  I/we  agree  to  pay  to 
difference  between  the  net  recovery  value  of 

the  secunty  of  S and  the  fair  market 

value  of  the  real  estate  property  of  S 

83  of  the  date  of  this  agreement,  if/ we  sell  or 
otherwise  convey  the  secunty  within  2  years 
of  this  agreement  for  an  amount  which 
exceeds  the  net  recovery  value.  This  amount 

's  S I  further  agree  to  give  FmHA  a 

mortgage  or  deed  of  trust  to  secure  this 
amount  for  the  best  lien  obtainable  which 
will  be  subordinate  to  any  purchase  money 
secunty  mstrument  which  doe*  not  exceed 
the  fair  market  value  of  the  property  to 
enable  the  borrower  to  purchase  the  property 
from  PmHA  at  the  net  recovery  value.  This 
mortgage  or  deed  of  truat  wttl  be  released  2 
years  from  the  date  of  this  agreement  if  1/we 
do  not  sell  or  convey  the  property  during  the 
two  year  period. 

I/We  understand  that  the  difference 
between  the  net  recovery  value  of  the  real 
estate  Mcuring  the  FmHA  loan  obligations 
and  the  fair  market  value  of  the  real  estate 
security  specified  above  will  all  be  due  and 
payable  on  the  day  of  sale  or  conveyance  if 
I/we  sell  or  otherwise  convey  the  real  estate 
property  within  two  (2)  years  from  the  date  of 
this  agreement,  if  I/we  realize  a  gain  in  this 
transaction. 


Loan  Balance  S 

Amount  of  Buyout  S^ 


Dale  of  Agreement 


Borrower 

Exhibit  D — Shared  Appreciation 

Agreement 

This  Agreement  is  entered  into  between 
(FmHA)  and  (Borrower's  name)  (called 
"Borrower"!  on  (Date)  and  expires  on  [Date) 
(maximum  term  of  ten  (10)  years). 

Borrower  is  indebted  lo  FmHA  for  loan(9) 
aa  evidenced  by  the  noiefs)  described  twlow: 

Date    

Principal  Amount    

Interest  Rate 

Due  Date    


This  Agreement  is  attached  to  the  note(s) 
described  above.  As  of  the  date  of  this 
Agreemeol.  before  write-down,  the  unpaid 
pnncipal  balance  on  this  note  was  S- 


and  the  unpaid  interest  balance  was 

S .  These  note{s]  were  modi^ed  by 

the  following  nole|s)  which  are  attached  to 
note(s)  described  above. 

Dote    

Principal  Amount        ■   --  ■ 

Interest  Rate 

Due  Date    

The  note(s)  described  above  are  secured  by 
the  following  real  testate  secunty  instruments. 

Grantor 

Dale  of  Security  Instrument 

Records  of  County/Stale   

Bonk  or  Reel 

Pagp    


As  a  condition  to,  and  in  consideration  of, 
FmHA  wnting  down  the  above  amounts  and 
restructuring  the  loan.  Borrower  agrees  to  pay 
FmHA  an  amount  according  lo  one  of  the 
following  payment  schedules: 

1.  Seventy-Rve  (75)  percent  of  any  positive 
appreciation  in  the  market  value  of  the 
property  securing  the  loan  as  described  m  the 
above  security  instrumenila)  between  the 
dale  of  this  Agre(^ment  and  either  the 
expiration  date  of  this  Agreement  or  the  date 
the  Borrower  pays  the  loan  in  full,  ceases 
farming  or  Iransfers  title  of  the  security,  if 
such  event  occurs  four  (4)  years  or  Ie*s  from 
the  date  of  this  Agreement. 

2.  Fifty  (50)  percent  of  any  positive 
appreciation  in  the  market  value  of  the 
property  securing  the  loan  above  as 
described  in  the  secunty  instruments 
between  the  date  of  this  Agreement  and 
either  the  expiration  dale  of  this  Agreement 
or  the  date  Borrower  pays  the  loan  in  full. 
ceases  farmirtg  or  transfers  ntle  of  the 
secunty.  if  such  event  occurs  after  four  (4) 
years  but  before  the  expiration  date  of  this 
Agreement. 

Tlie  amount  of  recapture  by  FmHA  will  be 
based  on  the  difference  between  the  value  of 
the  secunty  at  the  time  of  disposal  or 
cessation  by  Borrower  of  farming  and  the 
value  of  the  security  at  the  hme  this 
Agreement  la  entered  into.  If  the  borrower 
violates  the  term  of  this  agreement.  FmHA 
will  liquidate  after  the  borrower  hits  been 
nollfied  of  the  right  to  appeal 
Market  value  of  the  property  securing  loanls) 
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Net    recovery    value   of  property   securing 

loan(s)$, • 

Amount  of  write-down  $.  

Amount  of  Account  Equity  $.    


(Bonower's  signature) 


(Farmers  Home  Administration) 

Exhibit  E. — "NoUrication  of  Request  for 
Mediation  or  Meeting  of  Creditors" 

(TO  Bf-  l.'SED  BY  FmHA  TO  INFORM 
BORROWERS  THAT  FmHA  IS 
REQUESTING  MEDIATION  OR  A 
VOLUNTARY  MEETING  OF  THE 
BORROWERS  CREDITORS) 

(Borrower's  Name  and  Address) 

Dear  (Borrower's  Name): 

The  Farmers  Home  Administration  (FmHA) 
has  carefully  considered  your  request  for 
primary  loan  servicing  programs.  Due  to  your 
debt  with  lenders  other  than  FmHA.  you  are 
unable  to  develop  a  feasible  plan.  Your  Farm 
and  Home  Plan  must  show  that  you  have 
enough  income  after  payment  of  your 
essential  living  and  operating  expenses  and 
other  non-FmHA  debts  lo  make  an  annual 

paymenl  lo  FmHA  of  at  least  S Your 

Farm  and  Home  Plan  shows  that  you  have 

only  $ lo  make  this  annual  payment. 

Attached  are  the  calculations  on  which  our 
decision  is  based. 

(Use  the  appropriate  following  paragraph.) 

Paragraph  1 

(To  be  used  when  Ceriified  State 
Mediation  is  available) 

We  are  requesting  mediation  under  the 
(Name)  State  Certified  Mediation  Program. 
We  will  work  with  you  and  your  creditors  to 
determine  if  your  debts  can  be  adjusted 
suflicicntly  lo  permit  you  to  develop  a 
feasible  plan  of  operation.  If,  with  the 
adjustment  of  your  debt,  you  are  able  to 
develop  a  feasible  plan  of  operation  which 
shows  that  you  can  make  an  annual  paymenl 

to  FmHA  of  at  least  S ,  FmHA  will 

reconsider  your  apphcalion  for  primary  loan 
servicing. 

Paragraph  II 

(To  be  used  when  CertiHed  Stale 
Mediation  is  not  available) 

We  wilt  schedule  a  meeting  with  you  and 
your  other  creditors  in  an  effort  lo  reach 
agreements  wnth  them  to  adjust  your  debts 
sufTiciently  to  permit  you  to  develop  a 
feasible  plan  of  operation.  The  FmHA  Stale 
Director  will  contract  for  a  mediator  or 
appomt  an  FmHA  representative  not 
previously  involved  m  w^rvncing  of  your 
account  upon  your  wntten  request  to 
participate  in  the  meeting  with  creditors, 
Please  sign  the  attached  acknowledgment 
within  30  days  of  the  date  of  this  letter.  The 
acknowledgment  will  be  your  wntlen  request 
and  consent  to  FmHA  releasing  information 
concerning  your  account  lo  other  creditors 
who  participate  in  the  meeting 

Note  to  County  Supersisor 

Send  Attachment  l  to  Ejthibii  E  with 
Paragraph  U  only. 

If.  with  Ihe  adjustment  of  your  debt,  you 
are  able  lo  develop  a  feasible  plan  of 
operation  which  shows  that  you  can  make  an 
annual  payment  lo  FmHA  of  at  least  S, , 


FmHA  will  reconsider  your  application  for 
primary  loan  servicing. 

Sincerely. 
COUNTY  SUPERVISOR 

Attachment  1. — Borrower's  Request  for 
Meeting  of  Creditors  and  .Acknowledgment 

I/We  have  been  given  a  no'ice  explaining 
that  I/we  are  not  eligible  for  pnmory  loan 
service  programs.  FmHA  has  told  me  that  due 
lo  my/our  debt  with  other  lendeni  it  does  not 
beUeve  i/we  can  develop  a  feasible  plan.  1/ 
we  request  that  you  schedule  a  meeting  with 
my  undersecured  creditors  to  assist  me/us  in 
developing  a  feasible  plan  of  operation.  I/we 
consent  to  FmHA  releasing  information 
concerning  my /our  FmHA  account(s)  to  these 
creditors  lo  assist  me  m  developing  a  feasible 
plan. 

(Date) 

(Borrower's  signature) 

Exhibit  F.— Notification  of  Offer  lo 
Restructure  Debt 

(TO  BE  USED  BY  FmHA  TO  OFFER  TO 
RESTRUCTURE  THE  BORROWER'S  DEBT) 

(Borrower's  Name  and  .Address) 

Dear  (Borrower's  Name): 

We  have  determined  that  the  Farmers 
Home  Administration  (FmHA)  can  approve 
your  request  for  primary  loan  servicing 
program.H. 

Our  calculations  indicate  that  you  will  be 
able  to  make  the  necessary  annual  pa>'ment 
on  your  FmHA  loan  if  your  loan  is 
restructured  through  the  use  of  pnmary  loan 
servicing  programs.  Therefore,  we  are 
offering  to  restructure  your  FmHA  debt  in  the 
following  fashion: 


fThe  County  Supervisor  wilt  fill  in  the 
blank  by  describing  exactly  what  would  be 
done  with  the  borrower's  account  ]  For 
example,  if  the  borrower  has  a  farm 
ownership  loan,  the  County  Supervisor  will 
fill  in  the  blank  by  saying  that  (S  Amount)  of 
principal  and  interest  on  that  loan  would  be 
wnlten  off.  and  the  rt^mainder  of  the  loan 
would  l>e  reamortiied  for  40  years  from  the 
ori>;ina)  date  of  the  loaa  or  up  until  (date)  at 
the  limited  resource  interest  rate,  which  is 

. percent,  in  exchange  for  the  borrower 

signing  a  shared  appreciation  agreement, 
which  IS  attached  to  the  notice.) 

The  attached  computer  printout  indicates 
the  primary  loan  servicmg  program  that  will 
keep  you  on  the  fiirm  and  provide  the 
greatest  net  recovery  to  the  Government. 

If  you  want  FmHA  to  use  the  pnmary 
servicing  program  identified  on  the  computer 
printout  to  keep  you  on  the  farm,  you  must 
accept  this  offer  in  wntmg.  Your  acceptance 
must  be  received  by  FmHA  not  later  than  45 
days  from  your  receipt  of  this  letter  You  may 
accept  this  offer  in  wnting  by  signing  and 
reluming  the  attarhed  form  titled 
"Acceptance  of  Offer  to  Restructurt-  mv 
Debt." 

If  you  do  not  acr-epi  this  offer.  FmHA  will 
deny  your  request  for  pnmary  loan  servicing. 
You  will  receive  an  addihoral  notice  stating 
that  FmHA  intends  to  liquidate  your  account. 
The  notice  will  explain  the  reasons  for  this 


action  and  give  you  the  opportunity  lo 
appeal 

YOU  MA  Y  HA  VEA  FEDERAL  INCOME 

TAX  LL-\BIL!TY  IF FMK^  RESTRUCTURES 
YOUR  FmHA  INDEBTEDNESS  WITH  A 
WRITE-DOWN.  YOU  SHOULD  CONTACT 
THE  INTERNAL  REVENUE  SER  VICE  flRSl 
FOR  INFORMA  TION  ON  THIS  M,4  TTER. 

Sincerely. 
COUNTY  SUPERVISOR 

Attachment  1. — .Acceptance  of  Offer  To 
Restructure  My  Debt 

TO:  County  Supervisor,  Farmers  Home 
Admin  islratlon 

FROM:  (Please  print  your  name  and 
address) 

Dear  County  Supervisor 

I  have  received  your  offer  lo  restructure  mv 
FmHA  debt 

1  would  tike  lo  accept  thai  offer. 
Sincerely. 

(Borrower's  signature) 

(Dhlf.) 

Exhibit  G. — Deferral.  Reamortization 
and  Reclassification  of  Distressed 
Farmer  Program  (FP)  Loans  for 
Softwood  Timber  Production  (ST)  Loans 

I.  General. 

Borrowers  with  distressed  FP  loans,  as 
defined  in  this  exhibit,  with  50  or  more  acres 
.of  marginal  land  may  request  FmHA 
assistance  under  the  provisions  of  this 
section-  Such  distressed  FP  loans  may  be 
reamoriized  with  the  use  of  future  revenue 
produced  from  the  planting  of  softwood 
timber  on  marginal  land  as  set  out  in  this 
section.  The  basic  objectives  of  the  FmH.A  m 
reamortizing  and  defemng  pav'ments  of 
distressed  FP  loans  (ST  loans!  to  financially 
distressed  farmers  art  to  develop  a  feasible 
plan  to  assist  eligible  FmHA  borrowers  to 
improve  their  financial  condition,  to  repsy 
their  outstanding  FmHA  debts  m  an  orderly 
manner,  to  cany  on  a  feasible  farming 
operation,  and  to  take  marginal  land, 
includinji  highly  erodible  land,  out  of  the 
production  of  agricultural  commodities  other 
than  for  the  production  of  softwood  timt>er 
County  Supervisors  are  authorized  to 
approve  softwood  timber  (ST)  loans  subject 
to  the  limitations  in  paragraph  VI  of  this 
exhibit. 

(A)  Management  assistance.  FmHA 
management  assistance  will  be  provided  to 
borrowers  to  assist  them  to  achieve  loan 
objectives  and  protect  the  Government's 
financial  inlereKts.  m  acairdance  with 
Subpart  B  of  Part  1924  of  this  chapter- 
IB)  Definitions. 

(1)  Distressed  FmHA  loan.  An  FP  loan 
which  is  delinquent  or  in  finanaal  distress 
because  a  borrower  cannot  project  a  feasible 
plan  by  using  the  other  loan  modificalion 
actions  includirig  rescheduling,  reamortizing 
or  deferral  for  the  maximum  temi 

(2)  Marginal  land  Land  determined 
suitable  for  softwcmd  timber  production  by 
the  Soil  Conservation  Service  (SCS)  that  was 
previously  pasture  land  or  wuhin  the  last  five 
years  used  for  the  production  of  agncultural 
commodities,  as  defined  in  \  12.2  of  Subpart 
A  of  Part  12  of  this  chapter  and  which  is 
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Attachment  1  of  Exhibit  M  of  Subpart  1940  of 
this  chapter  This  could  include- 

(d)  Highly  erodibie  land  as  defined  or 
cidssified  by  the  SCS  under  5  12-2  of  Subpart 
A  of  Part  12  of  this  chapter  or 

[bl  Mdrginai  lands  that  predominantly 
include  fOils  thai  are  in  Class  IV.  V,  VI  VU. 
or  VII!  m  the  SCS  »  Land  Capability 
Cldasincation  System  However,  marginal 
Und  '*hal!  not  include  wetlands  aa  defined  m 
S  \22  |ai(26|of  Subpart  A  of  Part  12  of  this 
chap'er  and  which  is  Attachment  I  of  Exhibit 
M  of  Subpart  G  of  Part  1940  of  thts  chapter 

[3,1  Softwood  timber  The  wood  of  a 
coniferous  tree  having  soft  wood  thai  is  easy 
to  work  or  finish  and  is  commonly  grown  and 
commercially  sold  for  pulpwood.  chip,  and 
9aw!;rr,ber 

f  cl  57"  loan  eligibility.  A  borrower  must: 

(1)  Have  the  deb!  repayment  ability  and 
reliability,  manaiferial  ability  and  industry  to 
carry  out  the  proposed  timber  production 
operation. 

(2)  Be  wiUinf!  to  place  not  iea^  than  50 
acres  of  marginal  land  in  softwood  limber 
production:  such  land  (includmg  timber)  may 
not  have  any  lien  against  it  other  than  a  lien 
for  ST  loans- 

i:*)  Have  properly  maintained  chattel  (i.e 
movable  property)  and  real  estate  security 
and  accurately  accounted  for  the  sale  of 
secuniy.  including  crops,  and  livestock 
production. 

i4)  Be  an  FmfiA  FP  loan  borrower  who 
ovwns  50  acres  or  more  of  marginal  land 
which  SCS  determmes  to  be  suitable  for 
softwood  timber 

(5)  Have  sufficient  training  or  farming 
experience  to  assure  reasonable  prospects  of 
success  in  the  proposed  timber  operation. 

(6)  Have  one  or  more  distressed  FmHA 
loans  as  defined  by  this  exhibit 

Cj  \ot  have  a  total  indebtedness  of  ST 
loania)  that  will  exceed  $1,000  per  acre  tor 
the  marginal  land  at  closing  Example;  If  50 
acres  of  marginal  land  is  put  in  softwood 
timber  production,  the  total  ST  loan 
indebtedness  may  not  exceed  $50,000  at 
closing 

(H)  Be  able  to  obtain  sufficient  money 
through  FmRA  or  other  sources  including 
cost-shanng  programs  for  forestry  purposes 
for  the  planting,  canng.  and  harvesting  of  the 
suf'wood  timber  trees 

11  Reamortjzalion  requir^.-nents 

(A)  A  Timber  Management  Plan  must  be 
developed  with  the  assistance  of  the  Federal 
Forest  Service  IFS),  State  Forest  Service  or 
such  other  State  or  Federal  agencies  or 
qualified  pnvate  forestry  service.  The  plan 
Will  outline  the  necessary  site  preparatioa 
planting  practices,  environmental  protection 
practices,  tree  varieties,  the  harvesting 
projection,  the  planned  use  of  the  timber,  etc. 

(B)  The  following  requirements  must  also 
be  met 

(1)  If  the  borrower  is  otherwise  eligible,  the 
County  Supervisor  must  determine  that  a 
feasible  farm  plan  as  defined  by  Subpart  B  of 
Part  1924  of  this  chapter  on  the  present  farm 
operation  is  not  possible  without  using  the 
provisions  of  this  section.  The  County 
Supervisor  must  calculate  the  borrower  s 
plan  of  operation,  using  the  maximum  terms 
for  the  rescheduling,  reamortlzaiion  and 
deferral  authoriUes  set  out  In  this  subpart.  If 


a  feasible  pro|ection  can  be  achieved  by 
using  any  of  these  authoriUes.  the  borrowers 
account  will  be  rescheduled,  reamortized  or 
deferred,  aa  applicable  Limited  Resource 
rates  must  be  considered,  if  the  borrower  is 
eligible,  in  determining  whether  a  feasible 
plan  can  be  achieved.  The  County  Supervisor 
must  document  the  steps  taken  to  develop 
these  cash  flow  projections  and  must  place 
this  documentation  in  the  borrower's  case 
file.  A  copy  of  (his  documentation  must  also 
be  given  to  the  borrower.  If  a  feanibte  plan  is 
shown,  the  borrower  is  not  eligible  for  a 
reamorttzatton  of  a  distressed  loan(B)  as  set 
out  in  this  section.  The  borrower  will  be 
given  an  opportunity  to  appeal  the  FmHA 
denial,  as  provided  in  fi  1961.dU9(i)  of  this 
subpart  after  the  County  Supervisor 
determines  the  borrower's  eligibility  for  the 
other  servicing  programs  in  this  subpart. 

12)  if  a  feasible  plan  cannot  be  developed 
on  the  present  farm  operation,  the  County 
Supervisor  will  determine  tf  a  feasible  plan 
wojld  be  possible  by  deferring  and 
reamortizing  a  portion  of  one  or  more 
dtstressed  FP  loans  as  ST  loans  The  ST  loan 
is  limited  to  the  loan  amount  (rounded  up  lo 
the  nearest  $1,000)  sufficient  to  produce  a 
feasible  plan  However,  the  amount  of  the 
loan  cannot  exceed  the  Sl.OOO  per  acre 
specified  m  paragraph  I  (C)(7)  of  this  exhibit. 
The  borrower,  with  assistance  from  the 
County  Supervisor,  must  be  able  to  develop  a 
feasible  farm  plan  for  the  first  full  crop  year 
of  the  deferral. 

(3)  When  a  loan  is  reamortized  the  accrued 
interest  more  than  90  days  overdue  will  be 
capitalized  Payments  may  be  deferred  for  up 
to  45  years  or  until  the  timber  crop  produces 
revenue,  whichever  cumes  first,  except  as 
required  in  paragraph  Vlll  (B)  of  this  section. 
If  income  is  available,  payments  will  be 
required  as  determined  in  paragraph  fl  [B)(4) 
of  this  exhibit  Repayment  of  such  a 
reamortized  loan  shall  be  made  not  later  than 
46  years  after  the  dale  of  the  reamortization 
unless  the  borrower  qualifies  for  a  further 
reamorttzatton  as  authorized  in  section  IX  (H) 
of  this  exhibit. 

14}  If  assistance  is  granted,  an  annual  plan 
will  be  developed  each  year  lo  determine  if 
there  is  an>  biflance  available  to  pay  interest 
and/or  prtnnpb!  on  ST  loans  before  the 
deferral  penod  ends  If  a  balance  is  available, 
the  borrower  will  sign  '■'(.rm  FmHA  440-9, 
"Supplementary  Paymt-ni  Agruement." 

(5)  Applicable  requirements  of  Subpart  G 
of  Part  1940  of  this  chapter  must  be  mel. 

I C)  If  a  iH^rrower  has  requested  an  ST  loan 
that  has  a  portion  of  the  debt  sel-aside  under 
this  subpart,  the  set-aside  will  he  cancelled  at 
the  time  the  reamortization  is  granted.  The 
borrower  may  retain  the  set-aside  on  other 
loans.  A  borrower  who  requests  a 
reamortization  of  a  distressed  set-aside  loan 
must  agree  in  writing  to  the  cancellaUon  of 
the  set-aside  The  wnlten  agreement  must  be 
placed  in  the  borrower's  case  file 

[D;  If  the  total  amount  uf  the  distressed  FP 
luan(3)  exceeds  $1,000  per  acre  of  the 
marginal  land  designated  for  softwood  timber 
production,  the  FP  loan  must  t>e  split  The 
spill  portion  of  the  loan  may  not  exceed 
Si  000  per  acre  for  the  marginal  land  A  nt^w 
mortgage  will  be  required  to  secure  this 
portion  of  the  loan  unless  the  FmHA  State 


supplement  allows  otherwise  The  mortgage 
must  ensure  that  FmfiA  has  a  security 
Inieresi  in  the  timber  The  remaining  balance 
of  such  a  split  loan  will  be  secured  by  the 
remaining  portion  of  the  farm  and  such  other 
security  previously  held  as  security  pnor  lo 
the  spht.  Separate  promissory  notes  will  be 
executed  for  each  portion  of  the  split  loan. 
The  remaining  portion  of  the  note  will  be 
rescheduled,  deferred,  or  reamortized,  as 
applicable,  in  accordance  with  this  subpart, 
liie  ST  loan  will  be  deferred  end  reamortized 
in  accordance  with  this  section.  The  ST 
loan(8J  will  be  secured  by  the  marginal  lend 
induding  timber. 

(E)  The  County  Supervisor  will  release  all 
other  liens  securing  FmHA  loans  including 
NP  loans  on  such  marginal  land  when  the  ST 
loan  is  closed.  Only  ST  loans  will  be  secured 
by  such  marginal  land  induding  timber 
Releases  will  be  processed  in  accordance 
with  Subpart  A  of  Part  1965  of  this  chapter. 
Such  releases  are  authorized  by  this 
paragraph.  If  other  lenders  have  liens  on  this 
mar^nal  land,  the  lenders  must  release  their 
liens  before  or  simultaneously  with  FmHAs 
release  of  liens.  No  additional  hens  can  be 
placed  on  the  marginal  land  and  timber  after 
the  closing  of  a  ST  loan, 

III  Interest  rate  of  ST  /oans. 

See  E,xhibit  B  of  FmHA  Instruction  440  1  for 
the  applicable  interest  rate  (available  in  any 
FmHA  office)  The  interest  rale  will  be  the 
lower  of  (1 1  the  rate  of  interest  on  the  original 
loan  which  has  been  deferred  and 
reamortized  aa  the  ST  loan  or  (2)  the  Exhibit 
Brate. 

IV.  Special  requirements. 

(A)  Size  of  the  timber  tract.  The  minimum 
parcels  of  marginal  land  selected  as  a  tract 
for  softwood  timber  production  must  be 
contiguous  parcels  of  land  contammg  at  least 
50  acres.  Small  scattered  parcels  will  be 
excluded. 

IB)  Farm  or  residence  situated  in  different 
counties.  If  a  farm  is  situated  in  more  than 
one  Stale,  county,  or  parish.  Ihe  loan  will  be 
processed  and  serviced  in  the  State,  county, 
or  parish  in  which  Ihe  borrower's  residence 
on  the  farm  is  located  However,  if  the 
residence  is  not  situated  on  the  farm,  the  loan 
will  be  serviced  by  the  county  office  serving 
the  county  In  which  the  farm  or  a  maior 
portion  of  the  farm  is  located  unless 
otherwise  approved  by  Ihe  Stale  Director, 

(C)  Graduation  of  ST  borrowers.  If.  at  any 
time,  it  appears  thai  the  borrower  may  be 
able  to  obtain  a  refinancing  loan  from 
cooperative  or  private  credit  source  at 
reasonable  rales  and  terms,  the  borrower 
will  upon  FmHA  request,  apply  for  and 
accept  such  fmancing. 

V-  Plannins- 

A  farm  plan  wilt  be  completed  as  provided 
in  Subpart  B  of  Part  1924  of  this  chapter  The 
State  Director  will  supplement  this  subpart 
with  a  Stale  supplement  to  guide  the  County 
Supervisor  regarding  the  sources  available  to 
obtain  a  Timber  Management  Pi«n  The 
required  Timber  Managemeni  Plan  developed 
with  the  assistance  of  the  FS.  State  Forest 
Service  or  such  other  Slate  or  Federal 
agencies  or  qualified  private  forestry  service 
should  provide  management 
recommendations  to  assist  the  borrower  tn 
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establishing,  managing  and  harvesting 
softwood  limber  Borrowers  are  responsible 
for  implementing  iJie  Timber  Management 
Plan. 

VI.  Distressed  reamortized  lofin  approval 
or  disapproval. 

County  Supervisors  are  authonred  lo 
approve  or  disapprove  the  reamortization  of 
distressed  Fm>lA  loans  as  described  in  this 
section.  No  more  than  50,000  acres 
nationwide  can  be  placed  in  the  program 
Acres  for  the  program  will  be  allocated  to 
borrowers  on  a  hrsl-come.  first-serve  basis, 
"Admrnislraiive  Notices"  containing 
reporting  requirements  will  be  issued  to  field 
offices  so  that  the  National  Office  can  keep  a 
tally  of  the  acres  placed  in  tiie  program.  The 
County  Supervisor  will  obtain  a  verification 
from  the  Stale  Direcior  thai  the  acres  can  be 
allocated  to  the  program  prior  to  approval  of 
the  reamortization  of  the  distressed  FP 
loan(8).  Normally,  the  verification  of 
allocated  acres  will  be  obtained  when  the 
loan  docket  is  complete  and  ready  for 
approval.  Loans  for  the  program  will  not  be 
approved  until  a  confirmation  is  received  for 
the  allocation  of  acres  for  the  loan(s).  When  a 
reamortization  is  approved,  the  County 
Supervisor  will  notify  the  borrower  by  letter 
of  the  approval  of  the  ST  loan(s).  The  FmHA 
Finance  OfRce  will  be  noUfied  by  the  County 
Supervisor  by  completing  Forms  FmHA  1965- 
22  and  1965-Z3  for  entr>-  into  the  field  office 
lermtnat  lystem. 

VII  ReamorUzing  disapproval. 

When  a  reamortization  is  disapproved,  the 
County  Supervisor  will  notify  the  borrower  In 
wnting  of  the  action  laken  and  the  reasons 
for  Ihe  action,  and  include  any  suggestioni 
thai  could  result  in  favorable  action.  The 
borrower  will  be  given  written  notice  of  ibe 
opportunity  to  appeal  as  provided  in 
9  1951.809  (i)  of  this  subpart  after  the  (bounty 
Supervisor  has  determined  whether  the 
borrower  is  eligible  for  the  remaining 
servicing  programs  authorized  by  this 
subpart 

VIII.  Processing  of  ST  loans. 

(A)  If  the  reclassified  ST  loan  is  approved, 
all  other  FmFlA  loans  must  be  current  on  or 
before  Ihe  date  the  reclassified  ST  notes  are 
signed  except  for  FmHA-authorized 
recoverable  cos!  Hems  that  cannot  be 
rescheduled  or  reamortized.  All  other 
delinquent  loans  including  NP  loans  will  be 
rescheduled,  reamortized,  consolidated, 
deferred  or  paid  current  as  applicable  to 
brir\g  the  borrowet's  iccouni  current. 

(B|  ST  loans  on  the  dwelling-  If  the  only 
liens  on  the  barruwer's  dwelling  are  the 
reclassified  ST  loans,  the  borrower  must 
make  payments  on  the  loanls). 

(1)  The  total  of  which  will  be  at  least  equal 
to  the  market  value  rent  for  the  dwelling  as 
determined  by  Ihe  County  Supervisor,  or 

(2)  The  minimum  equally  amortized 
installment  for  the  Icrm  of  the  loan, 
whichever  is  less.  Such  payments  cannot  be 
deferred  and  will  be  shown  in  the  promissorj' 
note  as  a  regular  scheduled  pa^inenl  for  the 
reclassified  ST  loan 

(C)  Form  FmHA  IMO-IB.  "'Promissory  Note 
for  ST  Loans."  will  be  used  for  ST  loans. 
Form  FmHA  1940-17,  "Promissory  Note."  will 
be  used  for  any  remaining  portion  of  a  split 
distressed  loan.  Tbe  fonns  will  be  completed. 


signed  and  distributed  as  provided  in  the 
Forms  Manual  Inset 

(D)  The  County  Supervisor  will  determine 
the  amount  of  iniere.^t  more  than  90  days 
overdue  thai  will  be  added  during  the 
dpferral  period  for  softwood  timber  loans. 
This  interest  will  be  repaid  m  equal  payment 
amounts  dunng  the  term  of  the  loan 
remaining  after  the  defertal  penod.  This 
calculated  msiallment  will  be  added  to  the 
calculated  installment  for  the  remaining 
prindpal  balance  and  inserted  on  the 
promissory  note  as  the  scheduled  installment 
amounts  for  the  remaining  penod  of  the  loan. 
Interest  less  than  90  days  past  due  will  not  be 
capitalized  or  accnje  interest.  II  will  be 
payable  at  the  end  of  the  softwood  deferral 
penod.  The  Forms  Manuel  Inset  [FMI)  for 
Form  FmHA  1940-17  has  examples  (TV.  V. 
and  X)  which  explain  this  procedure  The 
Finance  Office  will  apply  the  payments  made 
on  the  note  in  accordance  with  this  subpart. 

fE)  The  following  addendum  wUl  be  typed 
and  signed  by  the  borrower  and  attached  lo 
the  promissory  note; 

Addendum  For  Deferred  Interest  For 
Softwood  Timber  l^ans 

Addendum  to  promissory  note  dated 

in  the  original  amount  of  $ 

at  an  annual  interest  rate  of .  _  percent 

This  agreement  amends  and  attaches  to  tbe 

above  note,  S of  each  regular 

payment  on  tbe  note  will  be  applied  to  Ihe 
interest  which  will  accrue  during  the  deferral 
period-  Tl\e  remainder  of  the  regular  payment 
will  be  applied  in  accordance  with  7  CFR  Part 
1951.  Subpart  A.  I  (we)  agree  lo  sign  a 
supplementary  payment  agreemeni  and  make 
additional  payments  if  during  the  dc-ferral 
penod  we  have  a  substantial  increase  in 
income  and  repayment  abibiy 

Borrower 

(F)  New  mortgages  on  farm  property  or 
related  assets  must  be  filed  unless  otherwise 
excused  from  being  filed  by  the  State 
supplement.  IF  a  new  mortgage  or  separate 
security  agreement  Is  taken,  the  new 
mortgage  and/or  security  agreement  should 
be  filed  and  perfected  in  the  manner 
descnbed  by  the  State  supplement  In  many 
cases  a  survey  of  Ihe  land  securing  the  ST 
loan  will  be  required 

(G)  The  borrower  will  obtain  any  required 
releases  for  previous  mortgages  from  other 
Uenholders  and  the  County  Supervisor  will 
release  any  other  FmHA  hens  In  accordance 
with  paragraph  II  (E}  of  this  exhibit 

IX  Servicing. 

ST  loans  wfll  be  serviced  in  accordance 
with  Subpart  A  of  Pa.rt  1965  of  this  chapter 
with  the  following  exccpuona: 

(A)  ST  loans  v^'ill  not  be  subordinated  for 
any  purpose 

(B)  Security  property  for  ST  loans  will  not 
be  leased  except  for  softwood  timber 
production  as  auihonzed  by  the  ST  loan. 

(Ct  D«irmg  (he  life  of  Ihe  ST  loan,  land 
designated  for  soflwood  timber  production 
cannot  be  used  for  grazing  or  the  production 
of  other  agncultural  commodities,  as  defined 
in  5  12-2(a)(l)ofSubpart  AofPart  12of  Ihis 
chapter  and  which  is  in  Attachmenl  1  of 
E^ihibii  M  of  Subpart  G  of  Part  1940  of  this 
chapter. 

(D)  ST  loans  will  only  be  transferred  as  NP 
loans  In  accordance  with  Subpart  A  of  Part 


19^  of  this  chapter  except  in  the  case  of  the 
death  of  the  borrower.  Deceased  borrower 
cases  involving  transfers  will  be  handled  by 
FmHA  in  accordance  with  Subpart  A  of  Part 
1902  of  this  chapter. 

(E)  Land  designated  for  softwood  timber 
production  under  this  subpart  must  remain  in 
the  production  of  soflwood  timber  for  the  Ufe 
of  the  loan  If  the  trees  die  or  are  destroyed  or 
the  production  of  timber  ceases,  as 
recognized  by  acceptable  limber  managemeni 
practices,  and  the  borrower  is  unable  lo 
develop  feasible  plans  for  the  reestablishmfi 
of  the  timber  production,  the  account  will  he 
liquidated  in  accordance  with  Ihe  provisions 
of  Subpa.-t  A  of  Part  1965  of  this  chapter.  Any 
appeal  to  FmHA  must  be  concluded  before 
any  adi-erse  action  can  be  taken  on  the  loan. 

(F)  The  Timber  Managemeni  Plan  will  be 
updated  and  revnsed.  as  needed,  ever>'  five 
years  or  more  oflen  if  necessary 

(G)  Harvesting  softwood  limber  for 
Chnstmas  trees  is  prohibited 

(H)  An  ST  loan  will  only  be  reamortized  if 

(1)  The  timber  is  not  harvesled  in  Ihe  year 
slated  in  the  initial  promissory  note,  and 

|Z)  The  borrower  is  unable  to  pay  the  note 
as  agreed 

Interest  charges  more  than  90  days  overdue 
will  be  capitalized  at  the  time  of  the 
reamortization  The  term  of  the  reamortized 
note  will  not  exceed  50  years  from  the  date  of 
the  initial  ST  note.  The  total  years  of  deferred 
payments  will  not  exceed  45  years,  includmg 
the  payments  deferred  m  the  initial  note.  Tbe 
note  should  be  scheduled  for  payment  when 
the  timber  is  expected  to  be  harvested,  or 
when  income  will  be  avaiUble  to  pay  on  the 
note,  whichever  comes  firsL  However,  partial 
payments  must  be  scheduled  for  thoM  years 
that  exceed  the  deferral  penod. 

S.  State  supplements 

Stale  supplements  will  be  issued 
immediately  and  updated  as  necessary  to 
implement  ihis  5*nion 

Attachmenl  1 — Notice  of  Availability  of 
Option  To  Reamortize  Certain  Loans 
Secured  by  Future  Revenue  Produced  by 
Planting  Softwood  Timber 

(Used  by  the  County  Supervisor  lo  inform 

borrovvcrs  of  the  availability  of  Soflwood 

Timber  Loane  | 

CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTED 

(Name  and  Addms) 

Dear : 

To  implement  a  provision  in  Ihe  1965  Farm 
Bill,  the  Farmers  Home  Administrstton 
(FmHA)  is  offenng  the  additional  loan 
servicing  option  of  reamortizing  Fanner 
Program  loans  whth  repayment  securEd  by 
and  postponed  until  the  harvesting  of  a 
Softwood  timber  crop-  Eligible  applicants 
may  re<]uesi  or  receive  an  operating  loan  to 
cover  the  actual  cosl  of  the  required  planting. 
If  you  are  using  marginal  land  for  fanning  or 
pasture,  and  desire  to  use  at  least  50  acres  of 
this  marginal  land  lo  plant  and  produce 
softwood  timber,  contact  this  office  withm  15 
days  of  the  receipt  of  this  letter  to  apply  for 
this  option  so  that  your  request  can  be 
processed  in  a  timely  manner  Please  note  the 
following  timitationa  to  this  program:  FtrHA 
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muat  he  fhe  sole  lipnholder  of  both  the  land 
growing  the  ^ofiwood  'imber  and  the 
reveniies  from  the  timber  the  total  amount  of 
loans  secured  by  the  land  and  ioftwood 
timber  cannot  enceed  Sl.OOO  per  acre:  and  the 
program  is  limited  to  50.000  acres  of  softwood 
timber  nationwide. 

Sincerely. 
County  Supervisor 

Exhibit  H — Primary  Loan  Service 

ProgramB  (Fann  Debt  Restructure  and 
Conservation  Easements) 

A  conservation  easement  will  be 
considered  with  write-down  as  a  primary 
loan  service  program  m  accordance  with 
55  1951  906  and  1951.909  of  thia  subpart  and 
'he  reqjir^ments  of  this  exhibit.  These 
eaaemenls  can  be  established  for 
consen-ation.  recreational,  and  wildlife 
purposes  on  farm  property  that  is  wetland, 
wildlife  habitat,  upland  or  highly  erodible 
land.  Such  land  must  be  suitable  for  the 
purposes  involved  and.  except  m  the  case  of 
wetland  and  wildlife  habitat  as  defined  in 
paragraphs  (a|  and  (dj  of  this  section,  must 
have  been  row  cropped  each  year  of  a  three- 
year  period  ending  on  December  23,  1985, 
Thjs  section  only  applies  to  farmer  program 
loans  closed  pnor  to  December  23,  198.5.  Non- 
program  loan  debtors  are  not  eligible  to 
receive  any  benefits  under  this  section. 
Conservation  easements  do  not  have  to  result 
m  a  net  recovery  to  the  government  at  leas', 
equal  to  the  recover>-  from  liquidation.  If  the 
borrower  initially  declines  an  easement  but 
the  debt  wnte-down  program  fails  to 
establish  a  feasible  plan,  the  borrower  will  be 
considered  for  a  Conservation  Easement 
combmed  with  debt  write-down  to  determine 
whether  these  options  establish  a  feasible 
ptan. 

Defiriitiona 

11)  Conservation  purposes  These  include 
protecting  or  conservnng  any  of  the  following 
environmental  resources  or  land  uses 

(a)  "Wetland,"'  except  when  such  term  is 
part  of  the  term  "Converted  wetland,"  is  land 
that  Soil  Conservation  Service  fSCS)  has 
determined  has  a  predominance  of  hydric 
soils  and  that  is  inundated  or  saturated  by 
surface  or  ground  water  at  a  frequency  and 
duration  sufficient  to  support,  and  that  under 
normal  circumstances  does  support,  a 
prevalence  of  hydrophytic  vegetation 
typically  adapted  for  life  in  saturated  soil 
conditions  except  that  this  term  does  not 
include  lands  m  .Maska  identified  as  having  a 
high  potential  for  agncultural  development 
and  a  predominance  of  permafrost  soils. 

C)  "Hydnc  soils'  means  soils  that,  in  an 
jndrained  condition,  are  saturated,  flooded. 
or  ponded  long  enough  dunng  a  growinjn 
season  to  develop  an  anaerobic  condition 
that  supports  the  growth  and  regeneration  of 
hydrophytic  veaetation: 

(i!)  "Kydrophytic  vegetation  "  means  a 
plant  growing  m — 

(.-11  Water  or 

\B)  .A  substrate  that  is  at  least  periodically 
deficient  in  oxygen  during  a  growing  season 
as  a  result  of  excessive  water  content; 

fbl  "Highly  erodible  land"  is  land  that  SCS 
has  determined  has  an  erodibility  index  of  8 
nr  mor" 


|c)  'Upland  "  IS  a  term  used  in  the  law  to 
refer  to  land  other  than  highly  erodible  land 
and  wetland.  Although  upland  in  its  normal 
use  implies  many  types  of  land,  il  has  been 
more  narrowly  defined  for  this  purpose  to 
include  land  and/or  water  areas  that  meet 
any  one  of  the  following  criteria: 

(i)  One-hundred  year  floodplaln. 

|ii)  Aquatic  life,  or  wildlife  habitat  or 
endangered  plant  habitat  of  local,  regional, 
State  or  Federal  importance, 

fiii)  Aquifer  recharge  area  of  local,  regional 
or  State  importance,  including  lands  in  the 
wellhead  protection  program  for  public  water 
supplies  authorized  by  the  Safe  Dnnking 
Water  Act  Amendments  of  1986, 

[iv)  Area  of  high  water  quality  or  scenic 
value. 

|v)  Area  containing  historic  or  cultural 
property,  which  is  listed  in  or  eligible  for  the 
National  Register  of  Historic  Places,  as 
provided  by  the  National  Hislonc 
Preservation  Act  (NHPA), 

(vi)  Area  that  provides  a  buffer  tone 
necessary  for  the  adequate  protection  of 
proposed  conservation  easement  areas. 

(vii)  Area  within  or  adjacent  (o  a  National 
Park.  U  S.  Fish  and  Wildlife  Service 
administered  area.  State  Ftsh  and  Wildlife 
agency  administered  area,  a  National  Forest, 
a  Bureau  of  Land  Manatti-ment  administered 
area,  a  Wildemesa  Area,  a  National  Trail,  a 
unit  of  the  Coastal  Barrier  Resource  System, 
abandoned  railroad  comdors  contained  m 
local.  State  or  Federal  open  space,  recreation 
or  trail  plans.  Federal  or  State  Wild  or  Scenic 
River,  U  S,  Army  Corps  of  Engineers  land 
designated  for  flood  control  or  recreation 
purposes.  State  and  local  recreation,  natural 
or  wildlife  areas  or  State  Conservation 
Agency  administered  areas 

(viiil  Area  that  SCS  determines  contains 
soil(8|  that  IS  generally  not  suited  for 
cultivation  such  as  soils  in  land  capability 
classes  IV,  V.  VL  Vll  or  VIU  in  the  SCS's 
Land  Capability  Classification  System. 

(d)  "Wildlife  habitat    is  a  term  used  to 
include  the  area  that  prnvidtrs  direct  support 
for  given  wtldltfe  species,  species  life  stages, 
populations,  or  communities  determined 
appropriate  by  the  Conservation  Agency 
withm  the  State  as  being  of  Stale,  regional  or 
local  importance  or  as  determined  by  the  Fish 
and  Wildlife  Service  to  be  of  national 
Importance,  This  wildlife  habitat  area 
includes  all  acceptable  environmental 
features  such  as  air  quality,  water  quality, 
vegatation.  and  soil  charac  ten  sties. 

(2)  Enforcement  outbority.  Any  agency  of 
the  United  Slates,  a  State,  or  a  unit  of  local 
Government  of  a  State  or  a  person  that  is 
designated  by  FmliA  and  specified  within  an 
easement  area  to  enforce  the  terms  and 
conditions  of  that  easement. 

(3)  Management  authority  Any  agency  of 
the  United  States,  a  State,  or  a  unit  of  local 
Government  of  a  Slate,  a  person,  or  an 
individual  that  is  designated  in  wnting  by  an 
eniorcement  authonty  to  carry  out  all  or  a 
portion  of  the  activities  necessary  to  manage 
and  implement  the  terms  and  conditions  of 
an  easement  and/or  its  management  plan. 
The  borrower  whose  land  is  subject  to  the 
easement  may  be  eligible  lo  be  designated  as 
a  management  authority. 

(4)  Person  Any  agency  of  the  United 
Stales,  a  Stale,  a  unit  of  local  Government 


wilhm  a  State,  or  s  pnvale  or  public 
nonprofit  organization 

(5)  Recreational  purposes.  These  activttlei 
include  providing  public  use  for  both 
consumption  (e.g..  hunting,  fishingl  and 
noncomsumption  [e,g..  camping,  hiking) 
recreational  activities,  a  manner  that 
conserves  wildlife  and  Iheir  habitats,  ensures 
public  safety,  complies  wtth  applicable  laws. 
regulations,  and  ordinances  and  perrnits  the 
operation  of  the  remaining  farm  enlerprise(B). 

(6)  Row  Cropped  The  term  refers  to 
growing  agricultural  products,  including  small 
grains,  by  the  annual  tilling  of  the  land 
[including  one  trip  planters  and  sugar  cane]. 
This  fanning  approach  refers  to  land  that  was 
in  grasses  and/or  legumes  as  pari  of  a 
commonly  practiced  row  crop  rotational 
system  m  the  local  area  as  well  as  land  that 
was  set  aside,  diverted  or  otherwise  not 
cultivated  under  a  program  administered  by 
USDA  to  reduce  production  of  an  agricultural 
product  or  lo  conserve  soil  and  water. 

(71  Wsldtife.  The  term  includes  fish  and/or 
wildlife  and  moans  any  wild  animal  whether 
alive  or  dead,  including  any  wild  mammal, 
bird,  reptile,  amphibian,  fish.  moUusk. 
crustacean,  arthropod,  coelenterale.  or  other 
inveriebrae.  whether  or  not  bred,  hatched,  or 
bora  in  captivity,  and  includes  any  pari, 
product,  egg.  or  offspring. 

(8)  Wildlife  purposes  These  program 
objectives  include  establishing  and  managing 
areas  that  contain  fish  and  wildlife  habitats 
of  local,  regional.  Slate  or  Federal 
importance. 
U  Ehgibdtiy 

The  following  steps  must  be  taken  to 
determine  if  the  borrower  is  eligible  for  a 
conservation  easement.  If  the  borrower  is 
found  to  be  ineligible,  the  FmH.A  County 
Supervisor  will  notify  the  borrower  of  the 
opportunity  lo  appeal  the  adverse  decision  on 
the  eligibility  for  the  easement  after  a  final 
decision  IS  made  on  whether  the  borrower 
qualifies  for  any  other  servicing  options.  The 
County  Supervisor  must  find  that 

(1)  The  borrower  owns  real  estate  which 
secures  a  farmer  program  loan  which  was 
closed  before  December  23. 1985. 

(21  The  borrower  is  or  would  be  unable  to 
repay  the  FmHA  loan(s)  without  the 
easement  agreement.  This  decision  will  be 
made  by  the  borrower's  submission  of  a  plan 
of  operation  acceptable  lo  FmHA  for  the 
current  and  coming  year  in  accordance  with 
\  1924  57  of  Subpart  B  of  Part  1924  of  this 
chapter. 

(3)  The  establishment  of  the  value  of  an 
easement,  in  terms  of  the  approximate 
amount  of  acres  that  may  qualify,  and  In 
combination  with  other  servicing  options,  if 
applicable,  has  the  potential  to  allow  the 
borrower  lo  be  current  in  payments,  i.e.,  the 
easement  approach  is  worth  exploring  In 
further  detail: 

14}  The  proposed  easement  land  except  in 
the  cases  of  wetland  and  wildlife  habitat  was 
row  cropped  each  year  of  the  three-year 
penod  ending  on  December  23, 1965;  and 

1 5)  If  the  land  being  proposed  for  the 
easement  is  within  the  Agricultural 
Slabibzation  and  Conservation  Service 
(ASCS)  Conservation  Reserve  Program,  both 
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the  requirements  of  that  program  and  this 
section  can  be  met. 

III.  EatabUshtns  easement  review  team 
The  County  Supervisor  will  establish  an 

easement  review  team  by  notifying  the 
appropnale  field  offices  of  the  Soil 
Conservation  Service  ISCS).  US.  Fish  and 
Wildlife  Service  (FWSl.  Slate  Fish  and 
Wildlife  Agencies.  Conservation  District, 
National  Park  Service,  Forest  Service  (FS). 
Slate  Historic  Pre.«rvation  Officer,  State 
Conservation  Agencies,  Slate  Environmental 
Protection  Agency,  Stale  Natural  Resources 
Agencies,  adjacent  public  landowner,  and 
any  other  entity  that  may  have  an  interest 
and  qualifies  to  be  an  enforcement  authority 
for  an  easement,  The  notified  parties  may  in 
turn  notify  other  eligible  entities.  SCS,  for 
example,  may  want  to  notify  the  appropriate 
Conservation  District  As  part  of  the 
notification,  the  County  Supervisor  will 
provide  an  approximate  location  and  a 
general  description  of  the  potentially  elTected 
land.  All  notified  parties  will  be  invited  to 
serve  on  an  easement  review  team. 

IV.  Responsibilities  of  the  Easement  Review 
Team. 

SCS  will  lead  the  easement  review  team 
which  in  every  case  will  be  composed  of  an 
SCS  and  FmHA  representative  {and  in  the 
case  of  wetlands,  the  US.  FWS|.  plus  all 
other  parties  that  accepted  the  invitation  to 
participate.  To  the  extent  practicable,  a  site 
visit  will  be  conducted  within  nfteen  days 
from  the  date  the  review  team  members  are 
invited  lo  participate.  Any  lien  holders)  and 
the  borrower  will  be  informed  of  the  site  lisit 
time/date  and  invited  to  attend.  Withm  thirty 
days  after  the  site  visit,  a  report  will  be 
developed  by  the  review  team  and  provided 
to  the  County  Supervisor  The  report  will 
cover  the  items  listed  in  paragraphs  (A) 
through  (Fl  of  this  paragraph.  The  report  will 
be  prepared  by  an  organization,  selected  by 
FmHA,  that  has  indicated  its  willingness  to 
be  the  enforcement  authority  excepi  in  the 
instance  discussed  in  paragraph  fC)  below. 
Whenever  review  team  members  have 
differing  positions  on  any  items  to  be 
addressed  In  the  report,  each  team  member 
will  prepare  a  separate  report  and  submit 
these  reports  to  the  organizations  responsible 
for  the  report.  These  differing  views  will  be 
noted  in  the  report.  W^en  no  differences 
exist  within  the  review  team,  written 
summaries  of  team  members'  positions  need 
not  be  submitted  to  the  preparer  of  the  report 
unless  either  the  preparer  requested  them  or 
an  individual  team  member  desires  to  submit 
a  report.  The  items  to  be  addressed  in  the 
review  team  report  are: 

(A)  The  amount  of  land,  if  any.  which  is 
wetland,  wildlife  habitat,  upland  or  highly 
erodible  land  and  the  approximate 
boundaries  of  each  type  of  land.  If  applicable, 
easement  boundaries  may  be  recommended 
which  go  beyond  the  wetland,  upland,  or 
highly  erodible  land  but  are  necessary  for 
either  the  establishment  of  identifiable 
easement  boundaries  or  are  required  for  the 
efficient  management  of  the  easemenl's  terms 
and  conditions. 

(B)  A  finding  of  whether  the  land  is 
suitable  for  conservation,  recreation  end /or 
wildlife  habitat  purposes  and  a  priority 


ranking  of  purposes  included,  if  the  land  can 
be  so  classified  end  ranked  First,  priority 
will  be  given  to  land  easement  opportunities 
ID  benefit  wildlife  species  of  Federal  Trust 
responsibility  (e.g.,  migratory  birds  and 
endangered  species)  and  their  habiiau  |e.g^ 
wetlands).  Special  consideration  will  be 
given  lo  opportunities  lo  benefit  a 
combmation  of  conservation,  recreation  and 
wildlife  habitat  purposes.  When  there  are 
other  land  easements  already  established  or 
under  review  wiihin  the  local  area  and  the 
intent  of  these  easements  has  been 
established,  the  review  team  will  consider 
these  actions  as  purpose  rankings  are 
developed 

(C|  The  name  of  the  qualified  enforcement 
authority  which  is  willing  to  be  assigned 
enforcement  authority  for  the  basement  as 
well  as  the  name(s)  of  any  entityls}.  if  known, 
that  the  enforcement  authonty  may  use  lo 
manage  the  easement-  Whenever  more  than 
one  qualified  entity  desires  lo  be  the 
enforcement  authonty,  the  report  will  be 
prepared  by  SCS  and  will  indicate  this  fact. 

ID]  If  appropriate,  any  special  terms  or 
condjtions  that  would  need  lo  be  placed  on 
the  easement  plus  unique  or  important 
features  of  the  property  which  would  not  be 
adequately  addressed  by  the  standard 
easement  terms  and  conditions. 

(E)  A  proposed  management  plan 
consistent  with  the  purpose  or  purposes  for 
which  the  easement  would  be  established. 
The  management  plan  will  outline  the  various 
management  alternatives  for  the  proposed 
easement.  The  enforcement  authority's 
eventual  selection  of  the  alteniative(s)  to  be 
followed  will  be  based  upon  future  needs, 
fund  availability,  and  identification  within 
the  management  plan.  The  management  plan 
will  provide  guidance  as  to  the  conservation 
practices  lo  be  followed  and  the  costs  which 
may  occur  in  the  establishment  and 
maintenance  of  the  easement  This 
management  plan  will  specifically 
recommend  whether  or  not  public 
recreational  use  and/or  public  hunting  should 
be  allowed  on  the  easement  and  provide 
supporting  reasons  for  the 
recommendalion{s)  made.  Whenever  changes 
are  required  in  the  management  plan,  the 
enforcement  authonty.  with  the  concurrence 
of  FmHA,  may  update  the  management  plan 
to  reflect  the  changes. 

(F)  The  recommended  term  length  of  the 
easement.  See  paragraph  VI  of  this  exhibit 
V.  FmHA"8  review  of  easement  team's  report. 

Upon  receipt  the  County  Supervisor  will 
review  the  easement  team's  report.  If  the 
report  indicates  that  an  easement  is  not 
feasible  given  the  nature  of  the  land,  or  the 
failure  of  a  qualified  entity  lo  volunteer  to 
become  an  enforcement  authority,  the  County 
Supervisor  will  inform  the  borrower  of  the 
reason(s)  that  the  easement  has  been  denied 
and  that  the  borrower  may  appeal  the  denial 
of  the  easement.  If  the  report  is  favorable  to 
an  easement  and  more  than  one  qualified 
entity  has  indicated  its  desire  lo  be  an 
enforcemeni  authority,  the  County  Supervisor 
will  select  a  Federal  entity  over  a  non- 
Federal  entity  since  the  casement  involves 
reduction  of  a  Federal  debt.  If  two  Federal 
agencies  each  want  to  be  the  enforcemeni 
authority,  the  County  Super\isor  will  select 


the  Federal  agency  that  owns  or  controls 
property  adjacent  (o  the  easement  or  the 
Federal  agency  whose  mission  or  expertise 
best  matches  \be  priority  use  purpose(s|  for 
which  the  easement  would  be  established  In 
selecting  between  non-Federal  entities,  the 
County  Supervisor  will  select  the  entity  that 
has  the  greatest  capability  to  enforce  the 
terms  and  conditions  of  the  easement  during 
the  proposed  term  of  the  easement 
VI.  Terms  of  easement* 

A  conservation  easement  may  be  obtained 
for  a  penod  of  not  less  than  50  years  and  a 
borrower  cannot  crop  the  casement  land 
during  the  term  of  the  easement  A  longer 
penod  of  time  or  a  perpetual  easement  shall 
be  established  if  the  easement  review  leara 
determines  that  there  is  iustincalion  for 
extending  the  conservation  easement  past  the 
50  year  minimum,  justification  will  exist  if 
the  easement  would: 

(A)  Contnbute  directly  to  achievement  of 
benefits  to  species  protected  by  international 
treaty  (eg.  migratory  birds); 

IB)  Contribute  directly  to  protection  of 
habitat  or  restoration  of  habitat  or  benefit  to 
threatened,  endangered  and/or  candidate 
species; 

(C)  Serve  as  the  site  for  wildlife  habitat 
improvements  which  may  be  required  to 
offset  the  unfavorable  impact  of  a  permit 
license  or  project  when  improvements  need 
to  be  longer  than  50  years; 

(D)  Serve  as  the  site  for  «uhsiantial 
investment  of  public  or  pnv.:4te  funds  in  order 
to  achieve  stated  resource  conservation  and/ 
or  management  purposes. 

(E)  Be  desirable  that  property  be  removed 
from  production  for  a  long  penod  due  to  the 
type  of  land;  or 

(F)  Serve  as  a  significant  hisloncal  site, 
ground  water  recharge  area  or  other 
signtficanl  eligible  cssctneni  objective. 
Vn.  Determining  the  amount  of  farmer 
program  debt  that  can  be  cancelled- 

(Al  Calculate  the  amount  of  debt  to  be 
cancelled  as  follows: 

(1)  Step  J  Determine  whal  percent  the 
number  of  easement  acres  is  of  the  total 
acres  of  land  that  secures  the  borrower's 
farmer  program  loans  by  dividjng  the 
easement  acres  that  secure  the  borrower's 
farmer  program  loans  by  the  total  acres  the' 
secure  the  borrower's  farmer  program  loans. 

(2)  Step  2.  Determine  the  amount  of  farmer 
program  debt  that  is  secured  by  ihe  easement 
acreage  by  multiplying  the  borrower's  total 
unpaid  farmer  program  loan  balance 
(prmcipal.  interest  and  recoverable  costs 
already  paid  by  FmHA)  by  the  percentage 
calculated  in  Step  1. 

I  Til  Step  3.  Determine  the  current  value  of 
the  land  in  the  easement  by  multiplying  the 
present  market  value  of  the  farm  thai  secures 
the  borrowers  farmer  program  loans  by  the 
percent  calculated  in  Step  l. 

(4]  Step  4.  Select  the  lesser  of  the  values 
calculated  in  Steps  2  and  3. 

(51  Stop  5.  Subtracl  the  current  value  of  the 
easement  acres  in  Step  3  from  the  farmer 
program  debt  that  is  secured  by  the  easement 
acres  in  Step  2- 

(6)  Step  6.  Select  either  the  value  amved  ui 
in  Step  4  or  5,  whichever  is  the  greater. 
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An  Example  Far  Delermminj?  The  A/nount 
Tha*  Can  Be  Cancelled; 

Situation 

Total  Acres.  300 

Easement  Acres,  60 

Amount  of  unpaid  fanner  program  debt 

secured  by  farm.  $450,000 
Current  value  of  farm.  S300.000 
Step  1  60  easpmeni  acrea:  300  total  acre«=20 

percent 
Siep  2.  S45O.OO0  debi  x  20  percent.  Step 

1  =  390.000 
Step  3.  $300,000  value  x  20  percent.  Step 

1=560.000 
Step  4.  Select  the  lower  amount  of  Step  2  or 

Step  3  CHlculations  =  S60,000 
Step  5.  S90.000  lO  Step  2— 560.000  in  Step 

3:^530.000.  Amount  PmHA  ii  undersecured 

on  Easement  Land 
S'ep  6.  Select  the  greater  of  Step  4  or 

5  =  Sa().0OO 
$00,000  of  the  debt  would  be  the  maximum 

amount  available  for  the  debt  cancellation. 

(B]  Feasibility  of  debt  cancellation.  The 
County  Supervisor  will  determine  whether  or 
not  the  borrower,  if  provided  the  amount  of 
debt  cancellation  allowed  by  paragraph  (VII) 
coupled  with  other  aervjcing  options  will  be 
able  to  develop  a  feasible  plan  for  farm 
operations  for  the  current  and  coming  year.  In 
no  instance  will  the  total  debt  cancellation 
exceed  the  maximum  value  as  calculated  in 
paragraph  (VII)  Step  6  of  thin  section.  U  the 
borrower  would  not  be  able  to  develop  a 
feasible  plan,  the  County  Supervisor  will 
notify  the  borrower  of  the  reason  that  the 
easement  has  been  denied  and  that  the 
borrower  may  appeal  this  adverse  decision 
after  the  County  Supervisor  has  decided 
whether  the  borrower  qualifies  for  the 
additional  servicing  programs  in  this  subpart. 

(C)  Updating  the  title  opinion  Title 
examination  will  be  the  same  procedure  as 
provided  for  m  \  1807.2  (a)  and  (b)  of  Part 
ia07  of  this  chapter  (FccHA  InstrucUon  427.1). 
A  preliminary  title  opinion  will  not  be 
required  The  final  title  opinion  will  cover  the 
penod  followinH  the  recordation  of  the  inttial 
loan  mortgage  Tale  opmion  costs  will  be 
considered  nonrecoverable  costs  and  will  be 
paid  by  PmHA  by  completmg  and  submitting 
a  Standard  Form  1034  and  plus  a  Form  FmHA 
2ij^4-l  for  payment  in  accordance  with 

%  2024.753(c)  of  FmHA  Instruction  2024-P 
I  Instructions  and  forms  are  avaiUble  In  any 
FmHA  office). 

ID]  Consent  of  other  lienholders  If  there 
dre  any  prior  or  Junior  lienholders,  th^ir 
consent  to  the  terms  of  the  easement  mijst  be 
obtained  in  writing  by  the  borrower  ThjP 
consent  will  be  filed  m  the  borrower  s  case 
file  and  need  not  be  recorded  unless  required 
hy  Stale  !aw  No  change  in  the  terms  can  be 
proposed  by  the  pnor  or  junior  lienholders.  If 
ii  IS  not  possible  to  obtain  the  lienholders' 
consent,  the  easement  will  be  denied  and  the 
borrower  so  informed.  The  borrower  will 
^lave  no  appeal  nghis  for  an  FmHA  denial  on 
this  basts. 

lE)  Identifying  the  boundaries  of  the 
casement  A  professiona!  survey  of  the 
easements  boundanes  will  be  required. 
FmHA  will  provide  this  service  by 
r.orrrdcting  for  the  survey  m  accordance  with 
FmHA  Instruction  2024-A.  Exhibit  | 
(ava.Uble  in  any  FmRA  office). 


(F)  Reaching  an  agrcemenl  with  the 
borrower  The  borrower  will  be  informed  of 
the  easement's  value,  the  impact  on  the 
remaining  rinanclat  obUgation,  and  the  terms 
and  conditions  of  the  easement.  The 
borrower  also  will  be  provided  a  copy  of  the 
easement  review  teams  report.  If  the 
borrower  decides  to  give  the  easement, 
approval  will  be  made  by  the  County 
Supervisor,  the  enforcement  authority,  and 
the  borrower  by  signing  Form  FmHA  1951-39. 
'■Grant  of  Easement."  if  the  enforcement 
authority  is  the  US.  Fish  and  Wildlife 
Service,  or  Form  FmHA  19Sl-3flA,  "Grant  of 
Easement."  if  the  enforcement  authonty  Is 
other  than  the  U.S.  Fish  and  Wildlife  Service, 
or  a  similar  form  approved  by  the  Office  of 
General  Counsel  (OCC].  (These  FmHA  forms 
are  available  in  any  FmHA  office  )  A  similar 
form  may  not  contain  provisions  whoKe 
purposes  conflict  with  the  purposes  of  this 
regulation  or  with  the  terms  of  Forms  FmHA 
1951-39  or  li*51-39A.  If  the  borrower  requests 
a  modirtcati<ni  of  the  proposed  easemeDt. 
such  modification  cannni  conflict  with  the 
purpose  or  purposes  for  which  (he  t-asemeni 
would  be  established.  Thf  County  Supervisor 
cannot  approve  a  modification  of  Ihe 
proposed  easement's  terms  and  conditions 
without  first  obtaining  (he  concurrence  of  the 
enforcement  authority.  If  the  modiricdtlon  is 
suhsTontial.  In  terms  of  the  easement  review 
teams  recommendations,  the  members  of  the 
easement  review  team  must  be  consulted-  If 
an  agreement  cannot  be  reached  with  the 
borrower  on  the  easement's  terms  and 
conditions,  the  County  Supervisor  will  notify 
the  borrower  in  writing  that  the  easement  is 
denied  and  that  the  borrower  may  appeal  this 
denial  after  the  County  Supervisor 
determines  the  borrower's  elij^ibility  for  the 
other  servicing  options  in  this  subpart 

|G1  Recording  of  noncash  credit  Upon 
approval  of  the  easement,  the  County 
Supervisor  will  complete  Form  FmHA  1B61- 
47.  'Fanner Program  Noncash  Credit  for 
Purchase  of  Easement  Rights."  for  entry  Into 
the  FmHA  field  office  terminal  system.  The 
borrower's  loans  that  were  dosed  prior  to 
December  23. 1965.  that  are  secured  with  the 
real  estate  on  which  the  easement  is 
obtamed,  wilt  be  credited  with  an  amount  not 
to  exceed  the  established  value  of  the 
easemeot  acres.  The  amount  credited  will  be 
applied  on  the  FmHA  toan(s)  in  order  of 
priority  of  lien  on  the  security  and  then  on 
any  other  FmH.A  debts  The  loan  may  be 
reamortlzed  if  needed 

(H]  Recording  of  the  easement  The  County 
Supervisor  will  record  Form  FmHA  1951-^ 
or  Form  FmHA  1951-39A  (or  other  acceptable 
form  that  has  been  approved  by  OGC)  to 
comply  with  State  laws.  The  County 
Supervisor  then  will  retain  a  copy  of  the 
easement  in  the  borrower's  file  and  will 
provide  a  copy  of  the  easement  to  the 
enforcement  authonty  and  to  the  borrower. 
Cost  of  recording  the  easement  will  be 
considered  a  nonrecoverable  cost  and  will  be 
paid  by  FmHA  by  completing  a  Standard 
Form  1034  and  submitting  Form  FmHA  2024-1 
for  payment  in  accordance  with  i  2024.753(cl 
of  FmHA  Instruction  2024-P  (Instructions  and 
forms  are  available  in  any  FmHA  office). 


VIU.  Violation  of  terms  and  conditions. 

If  the  borrower  violates  any  of  the  terms  or 
condjltons  of  the  easement,  the  account  will 
be  liquidated  in  accordance  with  {  1905.26(b) 
of  Subpart  A  of  Part  1965  of  this  chapter.  The 
borrower  will  also  be  responsible  for  all  costs 
incurred  by  FmHA  and  the  enforcement 
agency  in  the  course  of  enforcing  such  terms 
and  conditions  Enforcement  expenses  may 
include  attorney's  fees,  costs  of  any  litigation, 
and  the  cost  of  repair  or  restoration  of  the 
easement  land  to  a  condition  compatible  with 
conservation,  recreational  and  wildlife 
purpose(s)  for  which  the  easement  was 
established.  Should  the  borrower  wish  to 
convey  or  sell  the  propeity  subject  to  the 
easement  dunng  the  term  of  the  ensement. 
the  borrower  roust  first  notify  (he 
enforcement  authority  and  the  purchaserts) 
will  ,ilso  be  responsible  for  the  same  type  of 
coals  should  the  surcessorts)  violate  the 
terms  and  conditions. 
IX  Rv^pmisibilllies  of  the  enforcement 
authonty. 

The  enforcement  authority  will  be  niimed 
In  any  approved  easement  and  once  named 
agrees  to  accept  the  following  re^pniisibllilies 
and  duties: 

(A)  Upon  receipt  of  an  FmHA  approved 
easement,  provide  FmHA  with  a  legally 
binding  document  acknowledging  its 
acceptance  of  the  role  as  enforcemenl 
authority  for  that  easement. 

(B)  Monitor  compliance  with  the 
easement's  terms  and  conditions. 

(C)  Ensure  that  the  ease-mejit  property  is 
safely  maintained  to  the  extent  retjulred  by 
relevant  State  law  and  acr epi  all  liabilities 
associated  with  ImplemeMmg  and  carrying 
out  Its  manageinenl  responaiblUties  under  the 
easement's  terms  and  conditions  and 
manMgemenl  plan. 

(D)  At  its  discretion,  delegate  or  contract 
management  functions  to  one  or  more 
management  authorities,  with  all  associaled 
cost  being  the  responsibility  of  the 
enforcement  authority  or  the  management 
authority,  as  agreed  in  thai  contract. 
Monitoring  CompUance  with  the  terms  and 
conditions  of  the  easement  cannot  be  so 
delegated  or  contracted. 

(E)  For  the  fu'sl  five  years  of  the  easement's 
life,  report  annually  to  FmHA  on  the  status  of 
compliance  with  the  easement's  terms  and 
conditions.  Thereafter,  this  report  must  b« 
pro^nded  every  five  years.  If  circumstances 
develop  which  would  result  m  sul>&Tjnual 
compliance  problems  or  cbims.  or  litigation 
involving  the  easement  property,  then  the 
enforcement  authority  iomiedialely  must 
notify  FmHA  by  certified  letter. 

X.  Monitoring  compliance. 

The  enforcement  authority  is  responsible 
for  monitoring  compliance  with  the 
easement's  terms  and  conditions  and 
management  plan.  However  when  under  the 
circumstances  slated  in  the  easement's  terms 
and  conditions  (Form  FmHA  1951-39  and 
Form  FmHA  1951-3gAJ.  the  grantor  needs  the 
Government's  written  authorization  to 
proceed  with  an  action,  a  written  request  for 
such  authorization  must  be  provided  by  the 
grantor  to  the  County  Supervisor.  In  order  to 
provide  the  requested  written  authorization, 


Federal  Register  /  Vol.  53.  No.  178  /  Wednesday.  September  14,  1988  /  Rules  and  Regulations   35753 


the  County  Supervisor  must  determine  that 
the  request  does  not  violate  the  easement  s 
terms  and  conditions  and  must  receive  the 
written  concurrence  of  the  enforcement 
authonty.  In  reaching  this  determination,  the 
County  Supervisor  should  consult  with  the 
Slate  Oireclor  and  OGC.  as  necessary. 

Exhibtl  I — Guidelines  for  Determining 
.Adjustments  for  Net  Recover>-  Value  of 
Collateral 

This  Exhibit  provides  guidance  to  Slate 
Directors  and  County  Supervisors  for 
determination  of  the  factors  to  he  used  in 
adjusting  current  market  value. 

State  Director  Responsibilitiea 

The  Stale  Director's  analysis  and  guidance 
to  County  Supervisors  will  specify  costs 
which  are  determined  to  be  consistent  state- 
wide, and  provide  specific  guidance  on  the 
determination  of  costs  which  are  somewhat 
consistent  within  the  state  but  may  vary  on  a 
County  to  County  or  property  to  property 
basts.  All  studies  or  sur\-eys  should  be 
conducted  so  that  all  necessary  information 
can  be  distributed  at  the  same  time. 
fli.  Real  Estate  Costs 

The  analysts  and  guidance  for  liquidation 
and  disposition  costs  should,  as  a  minimum, 
address  the  following  items  and 
considerations: 

(1)  Management  Costs.  In  situations  where 
State  or  District  wide  contracts  for 
management  of  inventory  farms  are  in  effect 
the  State  Director  will  specify  those  rates  to 
be  used  In  management  cost  calculations. 
Generally,  those  costs  should  be  specified  on 
an  annual  per-acre  basis  or  annual  income 
percentage  basis  If  there  are  no  wide  area 
contract  rales  for  some  or  all  counties, 
guidance  should  be  given  as  to  how  to 
calculate  rates  based  upon  local  costs-  Such 
guidance  should  include  customary 
management  activities  end  their  frequency  to 
promote  a  consistent  approach. 

(2)  Local  and  Administrative  Costs. 

(a)  The  State  Director  will  consult  with  the 
appropriflle  Regional  Counsel  in  charge  to 
determine  the  average  amount  of  government 
attorney  time  involved  in  an  involuntary 
hquidaiion.  This  time,  in  hours,  will  be 
multiplied  by  $75  per  hour  to  arrive  at  the 
legal  costs  associated  with  involuntary 
liquidations. 

fb)  The  FmHA  Resource  Management 
System  (RMS)  work  standards  (FmHA 
Instruction  2006-).  Exhibit  A,  available  in  any 
FmfiA  office)  for  liquidation  actions  should 
be  used  to  determine  the  administrative  costs 
associated  with  liquidation  for  each  type  of 
loan,  as  follows: 

(RMS  standard  divided  by  60)  x  hourly 
rale  for  GS-11/1  =  administrative  cost  of 
liquidation.  The  administrative  costs  during 
inventory  should  also  be  derived  from  the 
RMS  standards.  It  will  be  necessary  to 
determine  the  average  number  of  property 
management  actions  per  month  per  property. 
and  compute  the  cost  as  follows:  (average 
actions  per  property  per  month  x  average 
holding  period  k  (R.MS  standard  for  property 
management  actions  divided  by  60)  x  GS- 
11/1  hourly  pay  rate)  +  (RMS  standard  for 
sale  actions  divided  by  60)  x  GS-ll/1  hourly 


pay  rate  «  sdminlstraUve  ooeU  for  inventory 

period. 

(3)  Average  holding  period  for  suitable 
property.  Normally,  the  average  holding 
penod  will  be  determined  to  be  the  average 
months  in  inventory  for  suitable  properties  as 
derived  from  report  code  597.  Farmer 
Program  Inventory.  However,  in  situations 
where  states  have  no  suitable  Inventory,  or 
have  a  very  limited  number  of  suitable 
properties  for  which  the  holding  time  is  not 
representative,  (i.e..  one  property  held  75 
months  due  to  local  Utigation)  the  average  of 
the  holding  periods  of  surrounding  slates 
should  be  used.  National  Office  guidance 
may  be  requested  in  such  cases. 

(4)  Resale  Expenses. 

(a)  Commissions — A  study  will  be 
conducted,  at  least  armually.  to  determine  the 
typical  method  for  disposition  of  FmHA 
inventory  farms  in  the  state  "Hie  findings  will 
be  used  to  determine  whether  commissions 
should  be  included  as  resale  expenses,  or 
whether  FmHA  normally  disposes  of 
inventory  farms  without  the  assistance  of 
brokers  or  auctioneers  However,  if  a  County 
Office  is  covered  by  an  exclusive  listing 
agreement  or  contract  for  auctioneering 
services,  commissions  will  always  be 
included  as  a  resale  expense  in  that  office. 
The  percentage  of  commission  will  be  the 
rate  specified  on  the  listing  agreement(s)  or 
contrectls]  in  effect  for  the  County  Office. 

(b]  Repairs— Guidance  will  be  issued  as  to 
the  kinds  of  repairs  which  are  considered 
essential  for  typical  properties  in  the  state- 
Additionally,  County  Offices  should  be 
advised  to  obtain  specific  guidance  in 
unusual  cases. 

(5)  Yearly  percentage  decrease  or  increase 
In  value.  To  provide  a  fair  assessment  of 
projected  trends  In  farm  land  values,  each 
State  Director  will  establish  a  farm  land 
market  advisory  committee  (FLMAC).  The 
committee  will  consist  of  the  FmHA  State 
Director,  the  State  Executive  Director  of  the 
Agricultural  Stabilization  and  Conservation 
Service  (ASCS).  the  Slate  CUjnservatiomst  for 
the  Soil  Conservation  Service  (SCS),  and  an 
Extension  Specialist  from  a  Land  Grant 
University  (if  available)  or  other  Agriculture 
Extension  Service  employee  with  knowledge 
of  the  farm  real  estate  market. 

The  FLMAC  will  meet  at  least  each  July, 
and  will  consider  at  least  the  followirig 
Information: 

(a)  The  actual  change  in  farm  land  values 
tn  the  slate  during  the  previous  year,  as 
indicated  in  the  most  recent  "Agricultural 
Land  Values  and  Markets  Situation  and 
Outlook  Report"  issued  by  the  USDA 
Economic  Reseanih  Service. 

(b)  Current  conditions  in  the  state  and 
national  agricultural  economics. 

(c)  Availability  and  cost  of  credit  to 
purchase  farm  land. 

(d)  The  amount  of  repossessed  farm  land 
held  by  FmHA.  the  Farm  Credit  System,  and 
other  private  sector  lenders. 

(e)  Any  special  conditions  which  would 
effect  farm  land  values  in  the  state. 

(f)  Any  studies  or  research  conducted  by 
the  State  Agricultural  University  or  similar 
scholarly  source. 

The  FLMAC  should,  if  possible,  determine 
anticipated  value  changes  on  b  regional  basis 


within  the  stale,  if  the  state  has  agricultural 
regions  with  discemable  differences. 

The  committee's  meetings  and  decisions, 
including  the  basis  for  those  decisions  will  be 
documented,  retained  in  the  Stale  Office  as 
part  of  the  State  supplement  and  provided  to 
interested  parties  upon  request. 

Prior  to  providing  the  FLMAC 
determinations  to  FmHA  field  offices,  the 
Stale  Director  will  contact  the  FmHA  Slate 
Directors  in  surrounding  states  to  determine 
if  the  comrmtiee's  findings  are  fairly 
consistent  with  those  of  surrounding  states  If 
there  are  significant  differences,  the  Stale 
Director  may  reconvene  the  committee  lo 
reconsider  its  findings. 
B.  Chattel  Casts 

FmHA  rarely  acquires  chattel  property 
because  it  can  be  sold  much  more  quickly 
and  easily  than  real  estate.  Tlierefore,  the 
average  holding  period  for  chattel  property 
will  be  zero,  unless  significant  acquisitions 
occMi  and  the  Admiiustration  determines  that 
chattels  do  have  a  holding  period. 

(1)  Legal  and  Administrative  Costs.  The 
procedures  outlined  for  determining  these 
expenses  for  real  estate  loans  will  be 
followed,  except  that  RMS  work  standards 
and  other  factors  for  chattel  loans  should  be 
used. 

(2)  Resale  Expense 

(a)  Commissions — A  study  will  be 
conducted,  at  least  annually  to  determine 
typical  and  reasonable  commission  rates  for 
sales  of  chaltel  property  in  the  slate.  The 
results  of  the  stujy  will  be  provided  as 
guidance  to  field  personnel. 

(b)  Repairs — Guidance  should  be  issued  as 
to  the  kinds  of  repairs  required  for  resale. 

County  Suprrviscr  Respcnsibihties 

The  County  Supervisor  w-iU  use  the  state- 
wide costs  end  give  careful  consideration  to 
the  cost  and  other  guidance  provided  by  the 
Slate  Director.  The  County  Supervisor  will 
determine  certain  localized  liquidation  costs 
based  upon  guidance  in  the  supplement  at 
least  annually  after  receipt  of  the  Stale 
supplement.  These  figures  will  be 
documented  and  provided  to  borrowers  upon 
request. 

A.  ManagemenI  Expense.  If  the  County 
Office  is  not  covered  by  Stale  or  Distnct  wide 
property  management  contracts,  the 
management  expense  rates  will  be  based 
upon  local  level  contract  rates,  based  upon 
the  guidance  provided  in  the  slate 
supplement. 

B.  Advertisements.  The  County  Supervisor 
will  contact  at  least  one  local  newspaper  to 
obtain  a  cost  for  advertising  inventory  farms 
In  accordance  with  FmHA  Instruction  1955- 
C. 

C.  Repairs.  Approximate  costs  for  typical 
essential  repairs  may  be  developed, 
considering  the  guidance  in  the  slate 
supplement.  Repair  items  must  be  related  to 
physical  condition  (i.e..  roof  windows,  doors, 
etc)  and  not  lo  functional  or  economic 
obsolescence- 

D.  Commissions.  A  survey  of  auctioneers 
will  be  made  to  determine  the  average 
commission  rate  for  chattel  sales  in  the  area. 
Real  Estate  commissions,  if  any,  wiU  follow 
the  state  supplement 
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E.  Legal  Expense.  A  survey  of  local  closing 
agents  will  be  performed  to  determine  the 
cost  FmHA  will  Incur  for  closing  transactions 
(title  optnioni.  recorder's  fees  and  the  like). 

F.  Miscellaneous.  Miscellaneous  expenses 
such  as  land  surveys  which  are  routinely 
incurred  should  be  determined  by  local 
survey  and  documented. 

Income 

tncome  will  be  added  to  net  recovery  value 
only  when  il  la  relatively  certain  that  the 
income  will  be  realized.  Lease  income  will 
not  be  planned  unless  a  lease  is  already  in 
effect  at  the  time  the  calculations  are  being 
made,  and  it  appears  (hat  the  lease  will 
continue  after  FmHA  acquires  title.  The 
amount  of  mineral  or  other  lease  or  royalty 
income  will  be  based  upon  the  bi.storical 
record  of  such  income  generated  by  the 
propprty  Chattels  will  not  generate  income 
unless  they  have  a  holding  period. 

Depreciation 

The  amount  of  depreciation  anticipated  for 
buildings  and  other  improvements  will  be 
based  upon  the  summation  value  and 
estimated  remaining  life  of  the  Improvement 
aa  reflected  m  the  real  estate  appraisal.  For 
example  a  dwelUng  wnth  a  summation  value 
of  $40  000  and  8  remaining  bfe  of  20  years 
will  depreciate  at  a  rate  of  $2,000  per  year 
The  depreciation  calculations  will  be 
documented  in  the  borrower's  case  file  and 
provided  to  the  borrower  upon  request 
Chattels  will  not  be  depreciated  unlea*  they 
have  a  holding  perod 

Exhibit  I— The  Debt  and  l^an 
Reatnicturing  System  (DALJt$» 

Farmers  Home  Administration  {FmHA) 
pnmar>  loan  service  programs  provide  a 
Urge  number  of  aliemalives  for  restruclunng 
an  FmHA  loan.  The  number  of  loans  a 
borrower  has  increases  the  number  of 
combinations  of  possible  aJletiaUves-  it  is 
difficu]!  and  extremely  time  consuming  to 
manually  calculate  all  the  potential 
combinations  of  lervicing  actions.  To  assure 
that  the  various  combinations  of  programs 
are  considered.  FmHA  has  developed  the 
Debt  and  Loan  Resiructunng  Sys'em  (DALRS) 
for  opdralion  of  the  County  Office  computer 
system.  FmHA  personnel  will  not  manually 
perform  the  calculations  in  this  Exhibit.  This 
Exhibit  IS  provided  as  a  benefit  to  those  who 
may  want  to  perform  manual  calculations,  or 
understand  :he  procedures  DALRS  ijues 
ihrf;us^h 

What  :s  DALRS'' 

D.ALRS  ;s  a  t:omputenzed  deaaion  support 
l0f)l.  Tliis  mt^ns  that  the  computer  assists  the 
FmHA  \Qii7i  affir.er  m  maltms!  s  decision  Fur 
example.  Fm>lA  regulations  8pecif>  cntena 
f'jr  determining  the  interest  rale  when  loans 
are  rpstnjctured.  D.AU^  will  select  an 
interest  rale  using  the  cntena  in  the 
regulations,  |udgemeol  decisions  are  made  by 
the  FmHA  loan  ofricer  m  evaluating  the  Farm 
and  Home  Plan  and  other  information 
ente.'^d  ir.io  the  DALRS  system. 

DALRS  Operaiip,^  Sy-stem 

DALR$  operstes  on  the  AT4T  3B2 
computer  system  In  FmHA  field  offices.  It 


nms  under  the  UNIX  (registered  tm.  ATftT) 
computer  operating  system  DALRS  also 
utilises  Prelude  (registered  Im.  Venturcom) 
for  data  entry  and  storage  functions.  To 
operate  DAIKS  UNIX  System  V.  version  2.0.5 
and  Prelude  version  2.1  are  required. 

FmHA  developed  DAIJIS  to  run  under 
UN'DC  and  Prelude  because  those  systems 
have  the  capabilities  necessary  to  allow  for 
relatively  rapid  development,  and  are 
available  m  all  FmHA  offices.  DALRS  will 
not  run  under  DOS  on  personal  computers. 
Due  to  lack  of  resources.  FmHA  does  not 
plan  (o  develop  duplicate  computing 
capabilities  on  personal  computers.  FmHA 
will  provide  copies  of  program  diskettes  and/ 
or  source  code  to  interested  parties  upon 
request. 

Advantages  of  DALRS 

The  DALRS  system  provides  several 
benefits  to  FmHA  borrowers: 

1.  Speed  of  calculation.  Calculations  which 
would  take  hours  or  days  are  reduced  lo 
minutes.  This  not  only  speeds  the  processing 
of  tervicmg  requests,  but  provides  the 
flexibility  to  consider  several  alternative 
plans  of  operation  within  the  same  time 
constraints. 

2.  Consistency  The  use  of  DALHS  assures 
that  all  calculations  will  be  performed  in  the 
same  way  and  that  the  feasibility  of  all 
requests  will  be  evaluated  on  the  same 
calculation  methods. 

3  Full  consideration  DALRS  considers 
pnmary  loan  service  programs  and 
combinations  of  those  programs  for  every 
borrower  entered  into  the  system.  Thus, 
borrowers  can  be  assured  that  they  will  be 
considered  for  as  many  of  these  actions  as 
necessary  lo  develop  a  feasible  plan,  if  a 
feasible  plan  is  possible. 

4  Reduction  of  errors.  Use  of  DAUIS 
greatly  reduces  the  potential  for  errors  and 
inadvertent  denial  of  assistance  due  to  those 
f?rrors  DALRS  eliminates  errors  in  the 

■jiculatvons-  The  only  potential  errors  related 
iQ  the  calculations  are  input  errors,  which  are 
mjch  easier  to  detect  and  correct  than 
'-r!;.  -jlfition  errors  it  is  important  to  note, 
tiowever.  that  DALRS  results  are  only  as 
rehable  as  th?  input  data. 

What  DALHS  D'-fs 

DALRS  performs  a  series  of  mathematical 
calculations  based  upon  predetermined 
cntera.  ITiese  swrne  calculations  and 
procedures  would  be  followed  when 
calculations  are  performed  manually  DALRS 
also  (iteiierates  a  printed  summary  of  its 
cnmputaiions  for  FmHA  and  the  borrower. 

Ovt!rv:ew 

In  arriving  at  a  debt  restructuring  plan, 
DALRS  will  take  advantage  of  all  primary 
loan  service  programs  to  maximize  the 
borrowers  ability  to  repay  debt  and  remain 
on  the  farm  and  avoid  loss  to  the  government. 

Several  combmations  of  pnmary  loan 
service  programs  may  be  necessary  to  keep 
the  borrower  on  the  farm  and  avoid  losses  to 
FmHA.  DALRS  will  examine  each 
combination  until  a  feasible  plan  is  reached 
or  It  is  determined  a  feasible  plan  is  not 
possible  with  full  utilization  of  pnmary 
service  programs. 


DALRS  considers  each  primary  serving 
option  In  (he  order  described  below  until  an 
appropriate  solution  is  found  Eacb  step 
increaaes  FmHA's  level  of  assistance  lo  the 
Borrower  and.  when  applicable,  Includes  the 
primary  loan  service  programs  provided  by 
previous  steps 

1.  Apply  payments,  including  prf}ceeds 
from  the  sale  of  non-essential  assela.  which 
the  borrower  plans  to  apply  >o  outstanding 
FmHA  debt. 

2.  Reschedule /re  am  k:rliz«  loans  al 
maximum  terms  with  inlereal  rates  al  the 
minimum  or  original  note  interest  rale  or 
regular  loan  program  rale-  Loans  may  be 
considered  for  consolidation  in  accordance 
with  {  1951.909  of  this  subpart  prior  to  being 
entered  into  the  DALRS  system. 

3.  ResrJiedute/ re  a  mortize  loans  at 
maximum  terms  with  interest  rates  al  the 
minimum  of  ixigmal  note  interest  rale  or 
applicable  limited  resource  loan  program 
rate. 

4.  Defer  loans  at  the  maximum  term  and 
minimum  interest  rale  permitted  by  program 
regulation  unlit  a  feasible  plan  is  obtained  in 
the  first  year  Loans  are  selected  for  deferral 
so  as  to  minimize  debt  repayments  in  the 
years  after  the  deferral  period,  if  deferral  of  a 
loan  will  result  in  an  excess  cash  flow  mBr:gin 
in  the  first  year  then  a  pariial  deferral  of  the 
loan  Is  used  to  eliminate  the  excess  cash  flow 
margin.  A  partial  deferral  has  the  added 
benefit  of  reducing  the  payment  amount  in 
the  years  after  the  dufcrryl  penocL 

5.  Provide  Softwood  Timber  loan  deferral, 
when  requested  by  borrower,  to  the 
maximum  limits  permitted  by  program 
regulations.  Loan  deferrals  will  be 
recalculated  selecting  Softwood  Timber  loaiu 
first  so  as  to: 

a.  Minimize  any  decrease  in  present  value 
caused  by  conversion  to  S<}ftwood  Timber 
loans,  and 

b.  If  regular  deferrals  are  still  needed  to 
facilitate  a  feasible  plan  in  the  firsi  year, 
minimize  the  increase  In  payments  in  the 
year  after  the  expiration  of  deferral  period. 

A  Softwood  Timber  loan  deferral  has  the 
same  effect  on  existing  FmHA  debt 
repayment  as  a  full  wnle  down  of  the  same 
amount  of  debt  A  Softwood  Timber  loan 
deferral,  however,  will  always  have  a  greater 
present  value.  Therefore,  after  a  loan  is 
selected  for  Softwood  Timber  deferral  it  will 
not  be  considered  for  wnle  down  since  this 
will  always  reduce  present  valua. 

6.  Wnle  Down — 

Write  down  loans  in  the  order,  at  the 
interest  rates,  and  in  combination  with  other 
primary  loan  service  programs  to  maximize 
the  ability  of  the  borrower  to  remain  on  the 
farm  and  avoid  FmHA  loan  losses, 
a  Conservation  Easements 

Conservation  EasBmenl  write-down  (when 
requested  by  the  borrower)  will  be 
considered  over  debt  write-down  whenever 
such  FmHA  Instmction  1951-S  consideration 
will  nol  prevent  development  of  a  debt 
restructuring  plan  which  will  keep  the 
borrower  on  the  farm, 
b.  Security  Considerations 

The  FmHA  County  Supervisor  will 
evaluate  each  loan  and  determine  its  write- 
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do%vn  priority  considering  the  degree  of 
col  lateralization.  Loans  which  are  secured 
but  have  no  collateral  value  will  generally  be 
si^lecled  for  write  down  before  loans  which 
are  at  least  somewhat  cotlaiMraltzed  There 
are  three  write-down  security/collateral 
categonea. 

(1 1  Low:  These  loans  may  be  secured  or 
unsecured  and  have  no  collateral  value, 

(2)  Medium;  The«e  loans  are  secured  but  do 
not  have  sufficient  collateral  value  to  fully 
protect  tlie  Covernmenfs  inlerest. 

13)  High:  These  loans  are  secured  and  fully 
collateralized;  the  Covemmenl's  intereM  is 
fully  protected 
c  Methodology 

(1)  Method  1  (See  Section  VI  B  of  this 
exhibit)  will  be  used  first  to  develop  an 
acceptable  restructuring  plan  which  will  keep 
Ihe  borrower  on  the  farm.  li  a  restructuring 
plan  is  not  found  which  wiU  keep  the 
borri:>wer  on  the  farm  then  Method  2  (See 
Section  VI  C  of  this  exhilMt  for  a  full 
description)  will  be  lued  to  develop  a 
restructuring  plaa 

\2\  For  both  Method  1  and  Method  2  loon 
tt'rmft  will  be  the  maximum  permiUed  by 
proi^am  regulations.  Also,  wnte  down 
amountfl  will  be  calculated  so  that  the 
"Oatance  Available"  to  repay  debt  is  equal  to 
or  as  close  as  possible  to  the  "Debt 
Repayment". 

(3)  Laaoa  selected  fur  regular  deferral  will 
remain  deferred,  but  will  be  fully  or  partial 
written  down  if  needed  to  obtain  posuive 
cosh  Oow  nuirgins.  Loans  converted  to 
Softwood  Timber  luans  (if  reqaested}  will 
remain  Softwood  Timber  loans  and  wiU  not 
be  written  down  because  wnting  down 
Softwood  Timiier  k>ans  decreases  present 
value. 

7.  If  a  restructuring  plan  is  not  found  to 
keep  th«  borrower  on  the  farm,  the  borrower. 
FmHA  County  Super\isi'r.  and  other  Lenders 
may  reevalui*4e/ rework  the  borrower  s  farm 
plan  to  increase  ixiconie.  reduce  other  debU 
sell  non-ossentidl  (isst'ts,  improve  security  on 
FmHA  debt,  and  cunaider  Sijftwood  Timber 
loans  and  Conservation  Eds^meots  [if  not 
originally  requested  b>  the  Borrower  and  Is 
permitted  by  progmai  rejjuiat'.onl. 

Each  of  these  medsures  wtU  increase  the 
computed  preser.l  \a':iie  DALRS  will  use  the 
new/reviaed  infurmafton  provided  by  the 
borrower  and  the  FmHA  County  Supervisor 
to  assure  that  the  restnictunng  of  existing 
FmHA  debt  will  maximize  the  potenbai  for 
the  borrower  to  repay  debt  and  remain  on  the 
farm  and  avoid  FmHA  loan  Irsn^^a. 

tteralri'v  Calculation  Pnjress 
I.  Existing  Loan  Interest  Rates 

A.  Obtain  stariis  information  on  each  loan. 
The  status  informatian  date  (accrual  date) 

must  be  a  date  after  the  last  payment  or  other 
transaction  on  the  lean. 

1.  Principal  balance. 

2  Accrued  intiTest  balance. 

3.  Non -capitalizable  interest  balance. 

B.  For  each  loan  compute  the  interest 
accmal  to  the  proposed  effective  date  for 
servicing  actioTu. 

Interest  Accrual  =  P  x  lex  x  N-DAYS. 
Where: 


1.  "P"  is  the  outstanding  principal  balance 
on  the  dale  on  which  loan  status  information 
wa.<i  obtained. 

2  "lex"  is  ihe  daily  interest  accniHl 
(decimal  equivalent)  based  on  Ihe  existing 
interest  rate  for  the  loan.  Daily  interest 
accrual  is  equal  to  the  existing  annual 
interest  rale  divided  by  366. 

.1.  "NDAYS"  is  the  mimber  of  days  between 
the  effective  date  and  the  status  infomiation 
date  If  February  29  occurs  between  these 
two  days  it  is  not  added  In  the  number  of 
days 

C.  Determine  Ihe  amount  of  Non- 
capilalizable  accrued  interest, 

1.  Deferred  loans. 

All  accrued  interest  is  non-capitalizable 
interest. 

2.  Other  loans: 

Interest  less  than  90  days  past  due  is  non- 
capitahzable  interest. 

(1  Regular  Program  Interest  Rales 

A.  Delemune  balance  of  funds  available 
for  debt  repaymerti  in  the  next  planning  yeor 
This  IS  the  "Balance  Available  la  Year  1 '.  If 
loan  de-ferrala  are  anticipated  or  are  needed. 
also  detersuae  the  Balance  Available  for 
dt^bt  repaynunl  in  the  year  after  the  end  of 
Ihr  speckled  deferral  penod, 

D  Determine  total  (kbt  repa>^nent  in  the 
next  planning  year.  This  is  Ihe  "Debl 
Repayment  in  year  \."  If  loan  dcferrais  are 
anticipated  o*  are  needed  also  determine  the 
debt  repayment  in  the  year  after  the  end  of 
the  specified  deferral  penod  Included  in  this 
amount  are: 

1.  New  loans: 

New  loans  planned  may  affect  repayment 
in  the  first  planning  year  and/or  ttte  year 
after  the  end  of  'he  specified  deferral  period, 
depending  on  when  the  loan  will  be  made 
and  the  repayment  terra.  The  equal  annual 
payments  on  these  new  loans  are  mchided  m 
the  debt  repayment  calculations.  Regular 
profiram  interest  rales  (not  limited  resource 
raifs)  are  used  for  aH  new  loans. 

Note:  In  snbseqaent  steps  the  regular  loan 
program  inlerest  rate  is  ch.-:nged  to  limited 
resource  rates,  if  it  is  determined  that  it  is  not 
possible  to  develop  a  feesible  plan  at  regular 
program  rates. 

2-  FmHA  Loan  for  annual  operating 
expenses- 
Repayment  of  FrnH.A  loans  forarmual 
operating  expenses  art  bas**d  on  regular  loan 
program  interest  ratps. 

Included  m  ttiis  amount  is  the  annual 
(■;i.  rating  expense  loan  pnnnpal  which  is 
due  m  the  applicable  planning  year. 

Interest  accrual  or  this  lotin  may  h^ 
estimated  by  multiplymg  the  pnncrpa!  lo  be 
paid  in  the  applicable  planning  year  by  the 
regular  loan  proaram  miereal  rate  (monthly 
decimal  equivalent!  and  Lhen  by  the  average 
number  of  months  the  pnndpel  will  be 
outstanding.  See  Attacfunent  1.  Formulas,  for 
details. 

If  some  of  the  principal  will  be  earned  over 
lo  future  years  then  that  portion  is  either 

a.  Included  with  the  new  loan  payments 
computed  using  ihe  amortization  factor  over 
the  applicable  loan  term  al  regular  loan 
program  interest  rates,  or 

b.  If  the  amount  to  be  carried  over  is 
already  Included  in  an  existing  loan,  it  is 
rescheduled  with  the  existing  loan  over  the 


maximum  term  permitted  by  program 

rejiulalToa 

Note:  In  suhKequenI  steps  the  regular  loan 
program  interest  rate  is  changed  to  limited 
resource  rates,  if  il  is  determined  that  a 
feasible  plan  is  not  possible  with  regular 
program  rates. 

3-  Existing  FmHA  loans: 

Also  included  are  all  repayments  on 
existing  FmHA  debt  as  it  stiinds  now  without 
servicing  actions.  As  DALRS  steps  through 
the  debt  restructuring  process  this  repa>'ment 
amount  will  change. 

Some  existing  loans  may  include  in  whole 
or  in  pari  an  FmHA  loan  fat  annual  operating 
expenses  which  is  e.\{>ecled  to  be  repaid  in 
the  current  year.  Since  the  debt  repayment  on 
FmHA  annual  operating  expense  toana  is 
estimated  in  the  previous  step,  the  repayment 
of  this  debt  should  not  be  included  with  the 
repaymeol  of  existing  loans.  Only  the 
repayment  of  long  term  debt  should  be 
included. 

C.  Apply  loan  payments  which  are  planned 
lo  be  made  on  the  effective  date  of  the 
serv-icing  actioos- 

\.  Payments  are  first  applied  to  reduce/ 
eliminate  delinqnent  interest  then  non* 
delinquent  interest  and  then  remaining 
principal  balance. 

2  If  any  luun  is  paid  off  in  Full  because  of 
these  payments,  recompute  the  debt 
repayment  in  year  1- 

3.  [f  the  balance  available  is  greater  than  or 
equal  to  the  debt  repayment  in  year  1  and 
there  arc  no  delinquent  loans  then  no  further 
servichTg  actions  in  DALRS  are  required 

D.  Reschedule /ree mortize  loans  as  needed 
to  eliminate  any  delinquency. 

1  Cntena- 

a.  Loans  will  be  rescheduled /resmortized 
over  the  maximum  term  permitted  by 
program  regulation. 

b.  The  interest  rate  wiD  be  the  minimum  of 
(IJ  the  original  note  the  inten-si  rate 

(2)  the  regular  loan  program  interest  rute 
which  will  be  in  effect  on  the  date  the 
servicing  actions  are  calculated 

c  Interest  pajTnenls  which  are  90  days  or 
more  past  due  will  be  added  to  the  principal 
balance  to  form  a  new  pnncipa!  biilance  to 
be  reschedule  d;'reamor I  ized- 

d.  Interest  less  than  90  days  p^s!  due  wiU 
be  spread  equally  over  ^he  new  loan  term  and 
will  be  added  lo  the  repayment  amount  nf  iht 
new  rescheduied/reamorlized  debt 

e.  The  transacli'.^n  records  from  the  last 
payment  date  and  last  due  date  may  be  us<*d 
lo  assi&t  in  deterrammg  the  dollar  amount  of 
inieresi  U-ss  than  PO  days  past  due 

Z-  The  Process 

a.  Identify  delinquent  loans  All  of  these 
loans  will  be  rescheduled/ reamortized 
b  Recompute  debt  repayment  m  year  1. 

c.  If  the  balance  available  is  greater  than  or 
equal  lo  the  debt  repasTnent  in  year  J  then  no 
further  servicing  actions  are  required. 

E.  Reschedule /re  a  mortize  the  remaining 
non -delinquent  loans. 

1.  Criteria. 

a.  Loans  will  be  reschedti  led /reamortized 
over  tfie  maximum  term  permitted  by 
prof^m  regulation. 

b.  The  interest  rate  will  be  the  minimum  of 
(1}  the  original  note  interest  rate. 
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(2)  the  regular  loan  program  intereBt  rMte 
which  will  be  m  effect  on  the  date  the 
servicing  acliona  are  Criiculafed. 

c  Interest  pdympn's  which  are  90  days  or 
rr.-.jre  past  due  w.il  be  added  to  the  principal 
balance  !o  fonr.  a  new  principal  balance  to 
be  rescheduied/reamortized. 

d  Interest  less  than  90  days  past  due  will 
be  spread  equally  over  the  new  loan  term  and 
wi' 1  be  added  to  the  repayment  amount  of  the 
r.ew  rescheduled/reamortized  debt. 

NOTE;  Interest  :s  not  due  until  the  loan 
inslallmeni  is  due.  The  date  the  »er\'icing 
.^ct:on  takes  place  relative  to  the  due  date 
will  effect  how  much  interest  can  be 
capitalired.  For  example: 

■|),  A  borrower  is  current  January  1. 19B8. 
An  analysis  in  Der:ember  1988  indicates  the 
borrower  cannot  pay  installmenlB  due 
I  inuary  1. 1969,  Based  on  the  1989  farm  plan. 
ihi?  debts  can  be  restructured-  The  loans  will 
tie  regtmctured  on  January  10, 1989.  None  of 
!he  accrued  interest  is  90  days  past  due  and 
r.o  interest  will  be  capitalized. 

fill  Same  situations  (i) .  except  the 
restructuring  occurs  on  April  2. 1989.  The 
interest  which  accrjed  pnor  to  January  1. 
1989,  will  be  capitalized.  Interest  which 
accrued  after  January  1. 1989.  will  not  be 
capitalized. 

2.  Loan  Selection. 

a  In  selecting  the  loans  for  rescheduling/ 
reamorlizing.  the  loans  will  be  ordered  so 
that  the  loan  having  the  greatest  reduction  in 
interest  rate  will  be  rescheduied/reamortized 
first. 

b  If  the  change  in  interest  rate  is  equal  for 
two  or  more  loans  then  this  subgroup  will  be 
ordered  so  that  the  loans  having  the  smallest 
new  principal  balance  wUl  be  rescheduled/ 
reamortiied  First. 

c.  If  the  repayment  on  any  rescheduled/ 
reamorttzed  loan  exceeds  the  current 
repayment  amount  for  that  loan  then  that 
loan  will  not  be  rescheduied/reamortized 
unless  the  County  Supervisor  indicates  that 
rescheduhng  should  be  carried  out  to 
eiimmate  unequal  payment  schedules  or 
balloon  payments. 

3.  The  Process. 

a.  After  each  reschedui-ng/reamortization 
recompute  debt  repayment  in  year  1. 

b  If  the  balance  available  is  greater  than  or 
equal  to  the  debt  repayment  tn  year  1  then  no 
further  servicing  actions  are  required. 
Ill,  Limited  Resource  Interest  Rates 

A  Recompute  debt  repayment  in  year  1. 

1   Cntena. 

3  New  loans  will  have  the  maximum  term 
permitted  by  program  regulation,  using  the 
limited  resource  interest  rates  (when 
applicable]  which  will  be  effective  on  the 
date  of  the  servicing  actions. 

b  In'erest  accrual  on  the  FmliA  laan(a)  for 
annua!  operating  expenses  wil!  be  at  the 
limited  resource  rate  (when  applicable). 

2.  The  Process. 

a  Recompute  debt  repayment  in  year  1. 

b.  If  the  balance  available  is  greater  than  or 
equal  to  the  debt  repayment  in  year  1.  no 
further  servicing  actions  are  required. 

B  Reschedule  Reamortize  existing  lo^ns 
eligible  for  limited  resource  rates  to  obtain  a 
positive  cash  flow  margin  in  the  Ist  planning 
year 

1.  Criteria. 


a.  Loans  will  be  rescheduied/reamortized 
over  the  maximum  term  permitted  by 
program  regulation. 

b.  The  interest  rate  will  be  the  minimum  of: 

(1)  the  original  note  interest  rate. 

(2)  the  loan  program  limited  resource 
interest  rate  In  effect  on  the  date  the 
servicing  actions  are  calculated. 

c.  Interest  payments  which  are  90  days  or 
more  past  due  will  be  added  to  the  principal 
balance  to  form  a  new  principal  balance  to 
be  rescheduied/reamortized. 

d.  Interest  less  than  90  days  past  due  will 
be  spread  equally  over  the  new  loan  tern  and 
will  be  added  to  the  repayment  amount  of  the 
new  rescheduied/reamortized  debt. 

2.  l«an  Selection. 

a.  In  selecting  the  loans  for  rescheduling/ 
reamortizing.  the  loans  %vill  be  ordered  so 
that  the  loan  having  the  greatest  reduction  in 
interest  rale  will  be  rescheduied/reamortized 
first. 

b.  If  the  change  in  interest  rale  is  equal  for 
two  or  more  loans  then  this  subgroup  will  be 
ordered  so  that  the  loans  having  the  smallest 
new  principal  balance  will  be  rescheduled/ 
reamortized  first  unless  it  is  deliquent. 

c.  If  the  repayment  on  any  rescheduled/ 
reamortized  loan  exceeds  the  current 
repayment  amount  for  that  loan  then  that 
loan  will  not  be  rescheduied/reamortized. 

3.  The  Process. 

a.  After  each  res chedu ling/ ream oritzatl on 
recompute  debt  repa>*ment  in  year  1. 

b.  If  the  balance  available  is  greater  than  or 
equal  to  Debt  Repayment  then  no  further 
servicing  actions  are  required. 

IV.  Deferrals 

A  Deferrals  Period. 

1  Deferral  will  only  be  beneficial  if  the 
cash  flow  margin  will  improve  after  the 
deferral  penod.  This  improvement  must  begin 
no  later  than  six  years  after  the  current 
planning  year,  since  the  maximum  deferral 
penod  IS  5  years. 

2.  To  determine  the  appropnate  deferral 
penod  the  County  Supervisor  and  borrower 
will  review  the  farm  operation  over  the  next 
five  years.  Loans  should  be  deferred  to  the 
year  when  the  improvement  from  the  first 
planning  year  is  the  greatest  and  the 
improvement  m  the  following  years  are  at 
least  as  good. 

3.  It  is  not  necessary  that  deferrals  provide 
a  positive  cash  flow  margin  after  the  deferral 
penod  because  it  is  still  possible  to  obtain  a 
positive  cash  flow  margin  with  a  combination 
of  deferrals,  debt  write  down  end  the  other 
primary  loan  service  programs.  However.  lo 
maximize  the  potential  for  the  borrower  to 
remain  on  the  farm  and  avoid  losses  on 
FmHA  loans,  a  new  farm  plan  must  be 
prepared  by  the  FmHA  County  Supervisor 
and  borrower  for  the  year  after  the  end  of  the 
selected  deferral  period. 

4.  If  there  is  no  anticipated  improvement  in 
cash  flow  margin,  then  a  deferral  year  plan 
need  not  be  prepared  since  other 
combinations  of  primary  service  programs 
will  maximize  the  potential  for  the  borrower 
to  remain  on  the  farm  and  avoid  loMei  on 
FmHA  loans. 

B  Deferrals. 
1.  Criteria. 

a  Loans  which  have  been  rescheduled/ 
reamortized  previously  in  DALRS  will  be 


rescheduled/ reamortized  at  Ihe  Mine  intereit 
and  term. 

b.  Other  loans  which  have  not  been 
previously  rescheduied/reamortized  in 
DALRS  wilt  be  rescheduied/reamortized  as 
follows: 

(1)  Loans  will  be  rescheduied/reamortized 
over  the  maximum  term  permitted  by 
program  regulation. 

(2)  The  interest  rale  will  be  the  minimum 
of: 

(a)  the  original  note  interest  rate. 

(b)  the  loan  program  interest  rate  (limited 
resource,  if  applicable)  in  effect  on  the  dale 
of  the  servicing  action  calculations. 

(3)  Interest  payments  which  are  90  days  or 
more  past  due  will  be  added  to  the  principal 
balance  to  form  a  new  principal  balance  to 
be  rescheduled/reamoriized. 

(4)  Interest  less  than  90  days  past  due  will 
be  spread  equally  over  the  new  loan  term  and 
will  be  added  to  the  repayment  amount  of  the 
new  rescheduied/reamortized  debt 

2.  Loan  Selection. 

This  selection  process  will  assure  that  after 
a  positive  cash  flow  margin  is  achieved  in  the 
Isl  year,  the  cash  flow  margin  in  the  year 
after  the  deferral  penod  will  be  the  greatest. 

a.  Calculate  the  payment  after  the  deferral 
period  for  each  loan  eligible  for  deferral.  This 
is  only  a  side  calculation  lo  determine  the 
best  order  of  selection.  A  deferral  will 
decrease  the  payments  in  the  Ist  planning 
year  and  increase  the  payments  in  the  year 
after  the  deferral  expires. 

b.  For  each  loan  compute  the  ratio  of  the 
increase  in  "after  deferral  period"  payment  lo 
the  decrease  in  Ist  year  payment. 

c.  The  loan  with  the  smallest  ratio  is 
deferred  first  end  so  on  until  the  balance 
available  is  greater  than  or  equal  to  debt 
repayment  in  year  1. 

3.  The  Process. 

a.  Taking  one  loan  at  a  time,  defer  the 
selected  loan,  recompute  the  debt  repayment 
in  year  1.  Also  compute  the  debt  repayment 
in  the  year  after  the  end  of  the  deferral 
period. 

b.  If  the  balance  available  is  equal  to  debt 
repayment  in  year  1  and  the  balance 
available  is  greater  than  or  equal  lo  debt 
repayment  in  the  year  after  the  end  of  the 
deferral  period  then  no  further  servicing 
actions  are  required. 

c.  If  the  balance  available  Is  greater  than 
the  debt  repayment  in  year  1.  then  this 
implies  that  the  last  loan  deferred  did  not 
require  a  full  deferral. 

(1)  Compute  amount  of  deferral  of  the  last 
loan  necessary  to  achieve  equality  between 
balance  available  and  debt  repayment  In 
yearl. 

(2)  Recompute  payments  for  this  loan 
during  the  deferral  period  and  the  years  after 
the  expiration  of  the  deferral  period. 

(3)  If  the  balance  available  in  the  year  after 
the  deferral  period  is  greater  than  or  equal  to 
Ihe  debt  repayment  then  no  further  servicing 
actions  are  required. 

4.  Partial  Deferrals. 

a.  VV'henever  deferral  of  a  loan  results  in  an 
excess  cash  flow  margin  in  the  first  year,  a 
partial  deferral  of  that  loan  will  result  in  a 
higher  present  value  and  will  also  decrease 
future  payments  on  that  loan.  See 
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Attacbmeat  1  to  (his  Exhibit  for  applicable 
fomuiJas  for  partial  deferrals. 

b.  Examples: 

Case  1.  Partial  Deferral  wHhoul  Write 
Down. 

Siluabon:  A  full  deferral  is  more  than  is 
needed  lo  achieve  a  positive  cash  flow 
margin  u  year  1.  A  full  payment  on  the  loan 
wilt  produce  a  negative  cash  flow  margin  in 
year  1, 

The  Process. 

I.  Determine  amount  of  deferral  of 
necebsary  to  achieve  a  feasible  plan  In  the 
first  year. 

'  d"  is  the  fraclion  of  Ihe  loan  which  must 
be  deferred  This  fraction  is  applied  to  both 
Ihe  principal  (P)  and  the  non-captlalizable 
interest  (N). 

"r"  is  the  amount  of  cash  flow  margin  In 
Ihe  first  year  with  a  full  deferral.  "R"  is  the 
dobl  repayment  on  the  loan  in  the  ftrat  year 
without  deferral. 

d-i_(r/R). 

2  Calculate  Portion  of  dnbl  tu  be  deferred 
and  portion  of  non-deferred  debt  lo  meet 
cash  flow  margin  chic-ria  in  the  firs!  year 

Non-deferrsd  portion 

P,  =  Il-dUP=(r/RlKP. 

N,-(l-d)xN=lr/K|xN, 

Defprred  Portion 

P.-P-P.. 

N,  =  N-N,. 

Case  Z:  Partial  Deferral  with  Write  Down. 

Wnte  down  is  required  for  a  feasible  plan. 
In  thja  situation  the  write  down  and  partial 
deferral  must  yield  a  payment  which  exactly 
metis  the  borrower  »  ability  to  rtpay  debt. 
This  will  maximize  the  "Present  Value"  and 
the  borrower's  ability  to  remam  on  the  farm, 

Situation:  The  loan  is  partially  deferred  to 
achieve  a  feasible  plan  in  the  Isl  year.  The 
payments  in  the  year  after  the  end  of  the 
dttferral  period  exceed  the  borrower's  abihiy 
to  pay  even  with  a  pariial  deferral.  Write 
down  is  necessary  to  achieve  a  feasible  plan. 
The  loao  which  is  pariially  deferred  has  been 
«elcclcd  as  the  next  loan  lo  write  down 
basud  upon  write  down  sielecUoa  criteria. 

Write  down  sequence: 

1.  The  non^capiiatizable  interest  (of  the 
di?ferred  portion  of  the  loan)  will  be  written 
down  ftrst  until  a  feasible  plan  is  achieved  or 
the  non-capitalized  interest  (of  the  deferred 
portion  of  the  loan)  is  fully  written  dowtL 

2,  The  remaining  principal  Ion  the  deferred 
portion  of  the  loan)  is  then  wnlten  down  until 
a  feasible  plan  ii  achieved  or  the  principal  is 
fully  wnltcn  down. 

J.  At  the  point  the  deferred  portion  of  the 
l'>an  has  been  fully  written  dowrt  but  a 
feasible  plan  has  not  yet  been  found.  The 
subject  loan  is  now  a  non-deferred  loan  with 
reduced  principal  and  reduced  non- 
capitalizable  interest.  This  new  loan  must 
now  compete  for  selection  for  «vrite  dawn 
with  all  remaining  loans  based  on  the  write 
down  selection  criteria. 
V  Softwood  Timber 

A.  Criteria, 

1  Loan  terms  will  be  the  maximum 

permitted  by  program  regulation. 
Z  The  interest  rate  will  be  the  minimum  of: 
a.  the  original  note  Interest  rata,  or 
b  the  Softwood  Timber  program  interest 

rale  which  will  be  in  effect  on  the  date  of  the 

servicing  acUon  calcvlations- 


3.  Interest  payments  which  are  90  days  or 
more  past  due  will  be  added  to  the  principal 
balance  to  f(?rm  a  new  pnncipal  balance 
upon  which  IntRfest  will  accrue  over  the 
Softwood  Timber  deferral  penod 

4.  Interest  less  than  90  days  past  due  will 
not  be  capitalized  and  accrue  interest,  and 
will  be  payable  at  the  end  of  the  Softwood 
Timber  deferral  period. 

5.  The  rescheduied/reamortized  pnncipal 
amount  plus  any  non -capitalized  interest  of 
Softwood  Timber  loans  will  not  exceed  Ihe 
maximum  amount  permitted  by  program 
regulation  or  the  amount  needed  to  develop  a 
feasible  plan,  whichever  is  less. 

B.  Loan  Selection. 

Loans  will  be  selected  for  the  Softwood 
Timber  loan  program  to  maximize  the  present 
value  after  conversion  to  Softwood  Timber. 
thus  avoiding  loan  losses. 

X.  Cancel  all  previously  calculalt'd 
deferrals. 

2  For  each  loan  compute  Ihe  present  value 
before  and  after  conversion  to  a  Softwood 
Timber  loan.  Thtn  compute  the  decrease  in 
present  value  (note:  for  leans  in  which  the 
prt-ieni  value  Increasf?  this  will  be  negative 
number). 

3.  For  each  loan  compute  the  ratio  of  the 
decrease  in  present  value  tu  the  decrease  in 
first  year  repaj-menl  after  conversion  to  a 
Sitftwood  Timber  loan. 

4.  Select  the  loan  with  the  smallest  (or  roost 
ncgfitive)  ratio  ftrst- 

5  If  loans  have  equdl  ratios  Sfrlect  the  loan 
having  the  least  security  among  these  loans 
firsL  Softwood  Timber  loans  will  have  new 
security  inslrumenls.  This  will  improve  the 
FmHA  security  and  could  increase  present 
value  if  write  down  is  required  for  other 
loan.1. 

C.  The  Procega 

1.  Starting  wilh  the  first  loan  in  the  list  of 
loans  ordered  to  minimize  decrease  in 
present  value  convert  the  loan  to  Softwood 
Timber. 

2  Continue  this  process  until  the  maximum 
limit  for  Softwood  Timber  conversion  is 
reached  or  a  feasible  plan  is  possible  in  the 
first  year. 

3.  If  a  loan  is  only  partially  converted  then 
create  a  new  loan  identity  for  the  partially 
converted  loan.  The  portion  not  converted 
retains  the  same  interest  rate  and  term  prior 
lo  the  conversion  to  Softwood  Timber. 

4.  If  fully  utilizing  Softwood  Timber  loan 
conversion  authorities  do  not  result  in  a 
feasible  plan  m  the  first  year  rework  the  loan 
deferral  calcui-ttioa  described  in  Section  fV 
of  this  exhibit  \\i  applicable).  Do  nut  include 
the  loans  selected  for  Softwood  Timber  loans 
in  the  reworking  of  the  deferral  calculations. 

5.  If  conversion  to  a  Softwood  Timber  loan 
will  permit  a  feasible  plan  to  be  developed 
(with  or  without  deferrals)  no  further 
ser\'icing  actlorts  are  required. 

VL  Write-Down 

Wnte-down  of  loans  will  proce<?d  with 
Method  t  (contained  in  VI  B)  Rrst  If  a  debt 
restructuring  plen  which  will  keep  the 
borrower  on  the  farm  cannot  be  found  using 
Method  1,  then  wrlie-down  will  be 
recalculated  using  Method  Z- 

A  Status. 

Debt  repeymenta  are  at  their  absolute 
minimum,  a  fenRible  plan  is  still  not  possible 


in  the  first  year  and/or  the  year  after  Ihe  end 
of  the  deferral  period  (if  applicable). 

1,  At  this  point  consideration  of  primary 
loan  scnice  programs  has  had  the  following 
result: 

a.  All  delinquent  loans  have  been 
resched  uled  /  rea  mortized- 

b.  If  the  borrower  plans  to  make  payments 
prior  to  the  servicing  actions,  these  payments 
have  been  applied  to  loans  to  reduce 
indebtedness. 

c.  All  existing  FmHA  loans  have  been 
considered  for  rescheduling/ tea mortisat ion. 

d.  Deferrals  have  been  computed  for 
borrowers  when  ihe  cash  flow  mtjrgin  m  Ihe 
year  after  the  deferral  period  was  higher  than 
Ihe  cash  flow  margin  m  Ihe  first  year. 

a.  Loans  have  been  converted  to  Softwood 
Timber  loans  (when  requested  by  the 
Borrower)  to  the  muximura  extent  pemutted 
by  program  regulations. 

Z-  FmHA  loans  for  annual  operaiing 
expenses  and  alt  proposed  new  loans  have 
been  computed  at  limited  resource  rates 
(when  applicable). 

3.  Alt  loans  are  at  the  lowest  intenrat  rate 
and  maximum  term  permitted  by  program 
regulations. 

B  Method  1. 

Provldf  Conservation  Easement  write 
down  on  eligible  loans,  whpn  requested  by 
the  borrower,  to  the  maximum  limits 
perrnilled  by  program  regulations. 
Conservation  Easements  will  be  the  (irBt 
write  down  considered  in  this  method,  ff  a 
feasible  plan  is  not  obtained  using 
coosorvation  easements  then  the  remaining 
loans  will  be  written  down  using  debt  wrilp- 
down  Buthority. 

V  Criteria. 

a.  Only  loans  secured  by  real  estate  are 
eligible  for  conservation  casement  write- 
down. 

b.  Interest  rates,  loan  terms,  loans  selected 
for  deferral  (if  applicable)  do  noi  change  ftom 
the  status  described  in  Sectum  VI A  of  this 
exhibit  That  is.  debl  repayment  ts  al  the 
absolute  minimum. 

c.  Loans  converted  to  Softwood  Timber 
loans  will  not  be  written  down. 

2.  Loan  Selection- 
Loans  will  be  selected  in  the  following 

order  for  fall  or  partial  write-down  as 
necessary: 

a.  Place  all  loans  eligible  for  conservaiion 
eaB«menb(  in  a  single  group-  Of  these  loans 
order  them  for  selection  as  follows. 

(1)  Least  collaterahzed  loans  first. 

(2)  For  loans  with  equivalent 
coUateralization.  loans  vnth  the  largest 
"Amortization  Factor"  first.  (See 
Amoriizatinn  Factors  in  Attachment  1  to  this 
exhibit.) 

b.  If  a  feasible  plan  is  not  obtained  using 
conservation  easements  or  conservatioD 
easement  write-down  had  not  been  requested 
order  the  remaining  loans  as  follows: 

(1 )  Unsecured  and/or  least  collateralized 
loans  first 

(2)  For  loans  with  equivalent  security, 
loans  with  Ihe  largest  "AmortiaaUon  Factor" 
first,  (See  Amortization  Factors  in  attachment 
to  this  exhibit.) 

3.  The  Process. 
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Each  time  a  new  loan  is  selected  for  write- 
down, deferrals  |if  appiiceble)  must  be 
recelculdted  as  descnbed  in  Section  IV  of 
this  exhibit, 

a.  Conservation  Easement  write-down. 

(1)  Starting  wvth  the  firs!  loan  selected  for 
conservation  easement  write-down, 
determine  whether  a  full  wnte-down  will 
permil  a  feasible  plan  in  the  applicable  year. 
The  applicable  year  is  the  first  planning  year 
if  deferrals  have  not  been  considered.  If 
deferrals  have  been  considered  it  is  the  year 
after  the  end  of  the  deferral  period. 

(2)  If  a  full  conservation  easement  write- 
down will  achieve  positive  cash  flow 
Compute  the  amount  of  conservation 
easement  wnte-down  so  that  the  balance 
dvailable  equals  debt  repayment. 
Reschedule/reamortize  the  loan  for  the  new 
principal  amount.  No  further  servicing 
actions  are  required. 

(.1)  If  a  full  conservation  easement  write- 
down does  not  achieve  a  positive  cash  flow 
margin  m  the  applicable  year,  recompute  the 
debt  repayment  in  the  first  planning  year  and 
the  debt  repayment  in  the  year  after  the  end 
of  the  deferral  period  (if  applicable) 
Deferrals  will  have  to  be  recalculated  using 
the  methods  described  in  Section  IV  of  this 
part. 

(4)  Continue  selecting  loans  for 
conservation  easement  wnte-down  and 
repeat  this  process  until  an  acceptable  cash 
flow  margin  la  obtained  in  the  applicable 
year  or  the  maximum  consen-ation  easement 
wnte-down  permitted  by  program  regulation 
18  obtained 

b  Debt  Wnte-Down. 

(11  Conservation  easement  write-down  (if 
dpplicable)  did  not  attain  a  positive  cash  flow 
margm  ir.  the  applicable  planning  year.  With 
the  remaining  loans,  repnontize  their 
selection  without  regard  to  eligibility  for 
ctmserv'atinn  easpments  using  the  criiena 
described  in  section  VI  B  3  of  this  exhibit. 

(2)  Using  debt  write-down  authonty  wnte 
down  each  of  these  loans  until  a  positive 
cash  flow  margin  is  obtained  m  the 
applicable  year.  Compute  the  amount  of 
wnte-dowm  for  that  loan  so  that  the  balance 
available  is  equal  to  the  debt  repayment. 

(3|  If  the  present  value  of  the  future 
payment  stream  on  remaining  debt  equals  or 
exceeds  the  net  recovery  value  of  the 
collateral  for  FmHA  loans  then  no  further 
servicing  actions  are  required. 

C.  Method  2. 

Use  this  method  only  if  Method  1  does  not 
find  a  debt  restructunng  plan  which  will 
allow  FmHA  to  continue  with  the  borrower 

1.  Cnlena 

a.  Loan  terms  are  the  maximum  permitted 
by  program  regulation. 

b  All  other  loans  (except  Softwood  Timber 
loans),  including  the  loan  selected  for  write 
down  will  be  at  the  minimum  of  the  original 
note  interest  rate  or  the  limited  resource 
interest  rate  (if  applicable). 

2.  Loan  Selection. 

Ixians  will  be  selected  in  the  following 
order  for  full  or  partial  wnte-down  as 
required. 

a-  Unsecured  and/or  least  collateralized 
loans  first. 

b.  For  loans  with  equivalent  security,  loans 
with  the  smallest  present  value  factor  first. 


(See  Present  Value  Factor  in  Attachment  1  of 
this  exhibit.)  Note  the  Present  Value  Factor  is 
independent  of  loan  interest  rate. 

C.  For  loans  with  equal  present  value 
factor,  loans  with  highest  interest  rate  first. 

3  The  Process 

Each  time  a  new  loan  is  selected  for  write- 
down all  loans  whose  interest  rates  change 
according  to  the  cntena  in  Section  VI  Clb  of 
this  exhibit  will  be  rescheduled/reamortlzed 
using  the  new  interest  rate.  Deferrals  (if 
applicable)  must  also  be  recalculated  as 
described  in  Section  IV  of  this  part. 

a.  Starting  with  the  first  loan  selected  for 
debt  wnte-down.  determine  whether  a  full 
write-down  will  result  in  a  positive  cash  flow 
margin  in  the  applicable  year.  The  applicable 
year  is  the  first  planning  year  tf  deferrals 
have  not  been  used.  If  deferrals  have  been 
used,  it  is  the  year  after  the  deferral  period. 

b.  If  a  full  debt  write-down  resu]^  in  a 
positive  cash  flow  compute  the  amount  of 
vmte-down  so  that  the  balance  available 
equals  debt  repayment.  Reschedule/ 
reamortize  the  loan  for  the  new  prindpat 
amount  and  test  present  value  with  net 
recovery  value 

D.  Net  Recovery  Value  Test 

1.  Conservation  Easements  have  been 
requested.  The  Net  Recovery  Value  test  is  not 
applicable  and  no  further  servicing  actions 
are  required  if  all  of  the  following  are 
applicable: 

a.  The  loan  is  eligible  for  conservation 
easement. 

b  The  write-down  amount  does  not  exceed 
the  conservation  easement  write-down  limit 
specified  by  program  regulations. 

c.  All  other  loans  written  down  were  based 
on  conservation  easement  authority, 

Z.  If  the  present  value  of  the  repayment  on 
remaining  FmHA  debt  equals  or  exceeds  the 
net  recovery  value  of  collateral  a  debt 
restructuring  plan  has  been  found  which  will 
keep  the  borrower  on  the  farm  and  no  further 
serving  actions  are  required. 

3.  If  a  full  write-down  of  a  loan  does  nol 
achieve  a  positive  cash  flow  margin  in  the 
applicable  year  continue  selecting  loans  for 
wnte-down  and  repeal  this  process  unlit  a 
positive  cash  flow  margin  is  obtained  in  the 
applicable  year  or  there  are  no  other  loans 
left  to  write-down. 

Vn  Net  Recovery  Value 

DALRS  computes  the  net  recovery  value  of 
collateral  to  obtain  a  value  to  use  for  the  net 
recovery  value  test  outlined  in  section  VI  C3b 
of  this  exhibit,  as  required  in  $  1951.909(fl  of 
this  subpart.  See  Exhibit  I.  "Guidelines  for 
Determining  Adjustments  for  Net  Recovery 
Value  of  Collateral,"  for  guidance  in 
determining  the  value  of  specific  items  in  the 
net  recovery  alue  calculations  outlined  have. 

Net  recovery  value  is  computed  for  all 
FmHA  Farmer  Program  loan  security.  If 
FmHA's  lien  position  or  the  amount  of  prior 
liens  vary  from  item  to  item,  separate  net 
recovery  values  will  be  computed  for  each 
item  which  has  a  different  hen  structure. 
Example:  FmHA  has  a  first  lien  on  a 
borrower's  equipment,  except  for  two 
tractors.  One  tractor  was  financed  by  non- 
FmHA  credit,  and  FmHA  has  a  junior  lien 
subject  to  the  purchase  money  financing.  In 
the  case  of  the  second  tractor.  FmHA 
subordinated  its  lien  to  another  lender  to 


finance  repairs,  thus  FmHA  has  a  junior  lien 
subject  to  the  amount  subordinated.  In  this 
example  there  would  be  three  net  recovery 
calculations,  one  for  each  tractor  and  one  fur 
the  remaining  equipment.  The  sum  of  the 
three  calculations  would  be  the  net  recovery 
value.  The  same  logic  applies  to  real  estate 
secunty.  Thus,  the  sum  of  all  individual 
calculations  will  be  the  total  net  recovery 
value- 

The  general  formula  for  net  recovery  value 
is  as  follows: 
market  value  of  security 
minus  pnor  liens 

minus  property  taxes  while  in  inventory 
minus  depreciation  on  property 
minus  management  charges 
minus  repairs  necessary  for  resale 
minus  legal  and  administrative  fees 
minus  sales  costs 
minus  advertising  cost 
Plus/minus  increase/decrease  in  value  while 

in  inventory 
minus  interest  coat  while  in  inventory 
minus  miscellaneous  expenses,  if  any 
plus  anticipated  income  while  in  inventory 
equals  net  recovery  value  for  security 

property 
total  of  net  recovery  value  for  individual 

property  items-net  recovery  value  of 

collateral. 

The  individual  items  in  the  net  recovery 
value  formula  are  computed  as  follows: 

I.  Market  value  of  secunty — the  market 
value  of  the  secunty  based  upon  a  current 
appraisal. 

2-  Prior  liens — the  total  of  all  liens 
proceeding  FmHA's  secunty  interest, 
including  past  due  taxes  and  assessments 
and  subordinates. 

3.  Property  taxes  and  assessments  while  in 
inventory^annual  tax  and  assessments  due 
divided  by  12)  x  average  holding  period  in 
moDlhs. 

4.  E)epreciation  on  property — Annual 
amount  of  depreciation  determined  by  the 
County  Supervisor,  divided  by  12)  y  average 
holding  period  in  months 

5.  Management  charges — based  upon 
methods  of  management  used  (acres  under 
management  x  annual  rate  per  acre)  divided 
by  12  X  average  holding  period  in  months,  or 
(net  income  on  a  monthly  basis  x  percentage 
fee  charged)  /(  average  holding  period  in 
months,  or  the  anticipated  monthly 
management  and  maintenance  expense  y 
average  holding  penod  in  months,  or  the  total 
of  the  appropnate  combination  of  these 

6.  Repairs — as  determined  necessary  by 
County  Supervisor. 

7.  Legal  fees^elermined  with  guidance 
from  the  State  Director. 

6.  Sales  costs— commission  rate  x  market 
value  of  security 

9.  Advertising— cost  of  three-week 
advertisement  1  time  x.  (average  holding 
period  in  months  divided  by  8.  rounded  to  the 
nearest  whole  number). 

10.  Value  increase/decrease — annual 
percentage  divided  by  12  x  average  holding 
period  In  months  x  market  value. 

II.  Interest  cost  during  inventory  period — 
(interest  rate  on  90-day  T-Bills  x  current 
market  value)  divided  by  12  x  average 
holding  period,  in  months. 
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12  Average  holding  period  for  inventory,  in 
months — determined  by  the  State  Director  in 
accordance  with  FmHA  Instructions. 

13.  Miscellaneous — any  unusual  or  other 
expenses  associated  with  acquiring,  holding, 
or  selling  the  property  which  are  nol  covered 
by  itemized  expense  items,  such  as 
hazardous  waste  cleanup  and  surveys. 

14-  Income — income  received  every  month 
'•>  average  holding  period  in  months  -f  (total 
of  non-monthly  income  received  for  the  year 
divided  by  12)  x  average  holding  period  in 
months. 

VIIl.  Summary 

At  this  point.  DALRS  has  finished  its 
calculations.  DALRS  will  consider  service 
programs  lo  the  point  where  s  feasible  plan 
has  been  achieved,  or  all  farmer  program 
loans  have  been  written  down  completely. 
DALRS  will  provide  a  report  of  the  results  of 
the  calculations  performed,  including  the 
present  value  (est. 

If  DAUIS  does  not  find  a  solution  that  will 
provide  a  feasible  plan,  FmHA  will  proceed 
with  the  other  actions  authorized  in  this 
subpart,  including  mediation,  offer  the 
opportunity  lo  purchase  collateral  for  net 
recovery  value,  and  consideration  for 
Preservation  Service  Programs 

Attachmeot  1.— Formulas  Us«d  in  DALRS 
Calculations 

I.  Amortization  Factors  (AF) 

There  are  two  amortization  factors  used  to 
compute  equal  annual  installment  debt 
repayments:  (1)  The  amortization  factor  for 
interest  bearing  debt  and,  (2)  The  AF  for  non- 
interest  bearing  debt.  The  first  AF  is  a 
function  of  both  loan  term  and  interest.  The 
second  AF  is  a  function  of  loan  term  only. 

A-  Amortization  factor  for  interest  bearing 
debt 

1.  Notation:  |AF|(i.t)  (AF^^amortization 
factor) 

2.|AF![U)  =  Iix(l-t-in/lU  +  ir-lI 
where 

a.  "I"  is  the  loan  term  (years) 

b.  "i"  is  the  annual  interest  rate  [decimal 

equivalent) 

3.  Calculation  of  the  amortization  factor  for 
interest  bearing  debt 

example;  loan  terms  are  5%  interest.  15 
years  (i  =  . 05, 1=15) 
AF  =  ( J)5  X  n  -(-  .05)  'n/((l  +  .05) "- 1) 
AF=  09635 

B.  AF  for  non-interest  bearing  debt 

1.  Notation:  |AF|(a.t) 

The  notation  is  similar  to  the  notation  used 
for  the  AF  of  interest  bearing  debt  except  the 
interest  rate  is  set  equal  to  zero  (0), 

2-  Formula 

|AFHO.t)=t/t 

Where 

"I"  is  the  term  of  the  loan  (Years) 

Thii!  factor  is  used  to  determine  annual 
repayment  of  Non-capitalized  debt-  Accrued 
interest  less  than  90  days  past  due  is  one  type 
of  non-capitalized  debt.  Note:  The  AF 
formula  for  interest  bearing  debt  reduces  lo 
this  formula  when  interest  is  zero. 

3  Calculation  of  the  amortization  factor 
non-inlerest  bearing 

example:  loan  term  is  15  years 
AF  =1/15 
AF=  .06667 


II,  Present  Value  Factor  (PVF) 
Present  value  is  calculated  when  debt 

vmtedown  is  used.  The  present  value  of 
restniciured  loans  is  the  sum  of  the  present 
values  of  individual  loans  computed  using 
these  formulas. 

There  are  two  present  value  factors  used  to 
compute  the  present  value  of  future 
paymt^nts.  (1)  The  present  value  factor  for 
single  payments  and  (2)  the  present  value 
factor  for  uniform  series  payments. 

A-  PVF  for  single  repayments 

1,  Notation:  [PVl]  (id.t)  (PVl  =  Pre«enl 
value  1  payment) 

2.  Formula 

(PVl)  (id.t)  =.1/(1 -fid)* 
where 

a,  "t"  is  the  number  of  pa)*menls  (years)  from 

the  "present"  date.  In  all  calculations, 
the  "present"  date  is  the  effective  date  of 
proposed  servicing  actions. 

b.  "id"  is  the  "discount  rate"  [annual  decimal 

equivalent) 

example:  a  payment  will  be  received  45 
years  fi-om  the  present  date. 
The  discount  rate  is  7% 
id  =  .07t  =  45 

PVl  =1/(1 +.07)  **=  .047613 
if  the  payment  to  be  received  is  $50,000 
PV  -  PVl  X  50.000  =  2381 

B.  PVF  for  uniform  series  of  payments 
(equally  amortized  installments) 

1.  Notation:  (PVSj  (id.t)  (PVS=Pre6ent 
value  of  series  of  equal  payments) 

2.  Formula 

(PVS)  (id.t)  =  ({1  ^ idl'-ll  /  (id  X  (1  -*-id)'[ 
Where 

a.  "t"  is  the  number  of  payments  (years)  from 

the  "present"  date.  In  all  calculations, 
the  "present"  date  is  the  effective  date  of 
proposed  servicing  actions. 

b.  "id"  is  the  "discount  rate"  (annual  decimal 

equivalent} 
example:  a  series  of  equal  annual 
installments  will  be  received  annually  tor  30 
years. 

The  discount  rate  is  7% 
id  =  .07  t  =  30 
PVS  =  ((l-t-.07)»-l|/  (.07  X  (l-f.07)»l  = 

7.6031 
if  the  annual  installment  is  SIO.OOO 
PV  =  PVS  X  10,000  =  76.031 

III,  Joint  Amortization  Factor 

This  factor  is  used  in  the  selection  of  loans 
for  deferral  and  for  write  down.  It  is  the 
weighted  average  of  the  amortization  factors 
for  interest  bearing  debt  and  non-interest 
bearing  di'bt.  When  this  factor  is  multiplied 
by  the  remaining  balance  on  the  loan  it  yields 
the  equal  annual  installments  for  the  loan. 

A.  Calculations 

1.  Notation:  IIAFIO.I) 

2.  Formula 

(lAFl  (i.l)  =  |{P  X  [AFI  (l,l))+(P«  X 

(AF1(O.I))]/Pt 
where: 
"P"  is  the  sum  of  the  principal  balance  plus 

the  past  due  accrued  interest. 
"P«e"  is  'he  non-capitalizable  portion  of  the 

accrued  interest. 
"Pf"  is  the  total  debt  and  equal  to  P  +  Pn, 
"(AF)  (i.l)".  "(AF]  (O.tJ".  "t"  and  "i"  are  as 

defined  in  paragraphs  lA.  and  LB.  in  this 

allechmenl. 


example:  P  =  5,688  P«  =  561  Pt  =  6,467 
i=.05(5<%)t=15(years) 
I  AF!  (it)  =  ■W'eSS  I  AFl(O.t)  =  .06667 
|AF  =  ((5886  «.  .09635)  +  (581  X .066e7)/64e7 
iAF=, 09369 

Annual  installment  =  Pt  jAF 
Annual  installment  ~S606  (always  round  lo 
next  dollar) 

IV  Average  Month  Outstanding 

(FmHA  Annual  Operating  Expense  Loan). 

This  is  the  average  number  of  months  an 
FmHA  loan  of  annual  operating  expenses  wiij 
be  outstanding.  It  may  be  estimated  or 
calculated  from  the  projected  advance  and 
pajTnent  schedule  for  the  loan. 

For  example,  loan(s)  for  annual  operating 
expenses  are  estimated  to  be  S15.000  and  the 
projected  advance  and  repayment  schedule  is 
planned  as  follows: 


Princ^xal  baiaf>ce  outstanding 


ISjOOO.. 


6.000.. 


Number  ol 

monttis 


Average  Month8=(3  xl5.0001+(2 

X  8.000) -f  (4X6.000) 

15,000  (total  loans  for  annual  oper.  exp.) 
Average  Months ={45.000 -t- 16.00  +  24.000)/ 

15.000 
Average  Months  Outslanding=85,000/15.000 
Average  Months  Outstanding=5-7  months 

(Round  to  nearest  tenth  of  month) 

V,  Partial  Deferral 

Whenever  deferral  of  a  loan  results  in  an 
excess  cash  flow  margin  m  the  first  year,  a 
partial  deferral  of  that  loan  will  result  in  a 
higher  present  value  and  will  also  decrease 
future  payment  on  that  loan.  Calculation  of 
the  partial  deferral  proceeds  as  follows: 

Input  Data 

P:  Loan  Principal  plus  capitalizable  accnied 

interest  without  write  down- 
N:  Non-capitalizable  interest  without  write 

down. 
i:  Interest  Rate  (decimal,  annual  basis) 
I:  Loan  Term  (Years) 
n:  Deferral  period 
r.  Excess  cash  flow  margin  created  in  the  first 

year  with  a  full  deferral  of  a  loan. 

Calculated /Fartnula  Variables 

R:  Full  payment  on  loan  without  defen^l  or 

write  down 
R  =  |(pxIAFi(i,t))-*-(N/t)) 
R:  Full  payment  on  loan  with  deferral  but  no 

write  down, 
d:  fraction  of  loan  deferred.  d  =  l-(r/R). 

Output  Information 

Non-deferred  Portion  of  Loan 

Pi:  I^an  Principal  plus  capitalizable  interest 
on  nondeferred  portion  of  loan. 

Ni:  Non-capitalizable  interest  on  non- 
deferred  portion  of  loan. 

Deferred  Portion  of  Loan 

P]!  Loan  Principal  plus  capitalizable  interest 
on  deferred  portion  of  loan. 

Ni:  Non-capitalizable  interest  on  deferred 
portion  of  loan. 
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r^i?  Process 

1-  Deterrnine  'he  order  m  whu  h  hmm  wi(! 
b*-  deferred  based  upon  the  [AF  (section  Id  of 
thisattachmenL 

2.  Deiermine  dmount  of  defpiral  necetsary 
to  achieve  a  ff*isi6le  plan  in  the  first  year 
((U>mpute  VMriable  d) 

3  Calculate  Portion  of  d»?ht  to  be  deferred 
and  portion  of  non-deferred  debt  to  meet 
cash  (low  margin  criteria  in  the  Brat  year. 
Non-deferred  portion 

Pi=n-d)xP=(r/R)xP 

N^=[l-dJxN  =  lr/R)xN 
U*^ferred  Portion 

Pj  =  P  -  P, 

\2  -  N  -  N, 

Exhibit  K — NotiTicatioii  of  Consideration 
for  Preservatioo  Loan  Service  Programs 

Dear  lBnrrr)wer's  Name). 

Thu  notice  i»  to  mt'orni  you  that  you  are 
beinfi  considered  for  Preaervaiion  Loan 
Service  Pyofirrims  fHomes'edd  Protection  and 
lertSPback/BuybdLkt,  You  applied  for  these 
programs  when  vou  applied  for  Pnmary  Loan 
Ser\!ct^  Proigrams  idebf  restrvctunnRl 

FmHA  WHS  unable  to  assist  you  to 
restructure  your  FmHA  loans  with  Primary 
Lfian  Service  Proarams.  We  will  continue  to 
consider  you  for  Homestead  Protection  and 
Leaseback/Buyback.  We  will,  however,  need 
Ihe  following  ddditional  information  to 
complete  onr  processing  of  your  request 

1 

2 

3. 

Please  provide  the  above  informafion 
within  30  days  from  the  date  of  thi«  tetter  If 
we  do  not  receive  the  above  requested 
rJormation  withir  30  days,  we  will  deny 
yi'ur  request  for  Preservation  Loan  Servicing 
■ind  you  will  be  notified  of  your  nghl  to 
.-ippeai  FmHA  s  adverse  decision. 

if  you  wish  M  withdraw  your  request  for 
Preservation  Loan  Servicing  Program,  please 
complete  and  return  the  enclosed  Attachment 
1,  "Response  to  Notification  of  ConsideratMOT 
for  Pre3f>rvation  Ixian  Service  Programs," 
w:thin  15  davi  of  the  date  of  this  letter 

(FOR  INDIVIDLAL  BORROWFRS  ONLY- 
INSERT  EQUAL  CREDIT  OPPORTlfNITY 
P.AJ<ACRAPHI 

Sincerely, 

County  Supervisor,  Farmers  Home 
Administrolion.  United Statet  Department  of 
Agriculture. 

.■^ttachmenl  1  —  Response  to  .Sotifir^tion  of 
Consideration  fur  Preservation  Loan  Service 

TO:  County  Supervisor.  Farmers  Home 

Administration. 
FROM;  (Please  Print  your  Name  and 
Address). 

I  have  read  the  NotifrcBtion  of 
Consideration  for  Preservation  Loan  Service 
Programs  which  I  received  with  this  response 
form 

I  want  to  Withdraw  my  request  for 
preservation  loan  servicing. 

Borrower  3  Signature 

(Date  I 


Exhibit  L — fiomeslead  Protection 
Program  Agreement 

This  agreement  is  entered  into  this  —  day 

of ,  19—.  by  and  between  the  Farmers 

Home  Administration  (FmHA)  of  the  United 

Slates  tiepartnient  of  Agnculture  and 

[■■Borrower"). 

A.  Borrower  has  received  a  loan  or  loans 
from  FmJlA  secured  by  real  property  which 
includes  the  Borrower's  dwelluift.  and 
adiomint;  land  that  is  used  to  maintain  the 
Borrower  and  the  Borrower's  famdy  (the 
Homestead  Protection  propertj).  in  some 
cases  the  FmHA  loanls)  may  aUo  have  been 
included  one  or  more  oatbuildings  that  are 
useful  to  the  Borrower  and  the  Borrower's 
family  and  m  such  cases  these  outbuildings 
are  included  in  the  definition  of  Homestead 
Protection  property 

B  Borrowers  FmHA  ln«n  r^  in  default 
which  could  result  in  the  loss  of  the 
borrowers  Homestead  Protection  property 

C^  Borrownr  wanrg  to  continue  to  occupy 
the  Hnrneatead  Protection  property  after 
FmHA  acquires  title  to  it. 

D  FmHA  has  already  determined  that 
Borrower  has  satisfied  the  requirement*  for 
Its  Homestead  Protection  Program. 

E.  FmHA  agrees  to  permit  Borrower  to 
retHin  occupancy  of  the  Homestead 
Proleclton  property  on  the  foliowuig  terms 
and  conditions' 

1  Subject  to  Ihe  terms  and  conditions  set 
forth  below  FmHA  agrees  to  lease  the 
Homestead  Protection  properly,  u  more 
particularly  described  in  Attachment  1 
attached  hereto,  to  Borrower  on  the  terms 
and  conditions  set  forth  in  the  lease  attached 
hereto  as  Attachment  2  tthe  "tease"). 
Borrower  a^(re«s  to  enter  into  Ac  lease  of  the 
Homestead  Protection  property 

2-  FmHA's  obligation  lo  enter  into  the  lease 
of  the  Homestead  Protection  property  is 
8uE)|e<:i  to  the  occurrence  of  the  following 
conditions: 

a.  FmHA  acquires  fee  title  to  the 
Homestead  Protection  property  in  connection 
with  the  liquidation  of  the  farm  property  of 
which  the  Homestead  Protection  property  is  a 
portion. 

b.  All  State  and  local  govommental  laws, 
ordinances  and  regulations  concerning  Ihe 
creation  of  the  Homestead  Protection 
property  as  a  separate  legal  parcel  which  can 
be  leased  and  sold  have  been  satisfied 

3.  The  terra  of  the  lease  will  begin  on  the 
date  the  later  of  the  condttioos  set  forth  m 
paragraph  2  Is  sabsfied  «ad  such  dale  will  be 
inserted  into  the  tease. 

4.  The  term  of  the  lease  will  be  —  years. 
This  term  will  be  inserted  in  the  lease. 

5  The  rent  to  be  charged  Borrower  during 
(he  term  of  the  lease  tvlll  be  detennined  by 
FmHA  ai  of  the  commencement  date  of  the 
lease  and  will  be  in  an  amount  substantially 
equivalent  lo  rents  charged  for  similar 
residential  properties  in  the  area.  This 
amount  will  be  determined  prior  to  execution 
of  this  agreement.  The  borrower  will  be 
notified  by  letter  of  the  amount  of  ihe  rent 
and  the  amount  of  the  rent  will  be  Inserted  in 
Ihe  lease  form.  Form  FmHA  1955-20.  If  the 
Borrower  disagrees  with  the  rent  determined 
by  die  County  Supervisor,  the  bonxiwer  can 
appeal  tlua  detenmnation  pursuant  to  7  CFK 
Part  1900.  Subpart  B. 


8-  BorrowtT  agrees  to  coopfrate  with 
FmHA  in  applymg  for  and  securing  whatever 
local  governmental  approvals  are  necessary 
in  order  for  the  Homestead  Protection 
property  to  be  a  separate  legal  parcel  FmHA 
will  bear  the  cost  and  expense  of  oblaiaing 
such  approvals. 

7  If  the  term  of  the  lease  has  not  started  on 
or  before  2  years  from  the  dale  of  the 
agreement,  the  agreement  shall  end  and  be  of 
no  further  force  or  effecL  The  borrower  may 
appeal  this  decision  pursuant  to  Subpart  Bof 
Pdrt  IWO  of  this  chapter 

Farmers  Home  Administration 

By: 

BoTTOvirer 

Altacluneni  1.  Legal  Description  of  the 
Property. 

Attschment  2.  Lease  Forttu  Form  FmHA 
1955-20 

Exhibit  M — Homestead  Protection 

Program  Letter 

L'NTTED  STATES  DEPARTMENT  OF 
AGRICULTlfRE 

FARMERS  HOME  ADMINISTRATION 

(Insert  Address) 

NOTICE  OF  THE  AVAILABIUTY  OF 
HOMESTEAD  PROTECTION 

(insert  Bormwer's  Name  and  Address] 

(Dale) 

On  jaoqnisition  datej.  FmHA  acquired  the 
property  which  was  security  for  your  FmHA 
loan.  FmHA  has  a  program  called  die 
Homestead  T^iection  Program  under  which 
you  may  be  allowed  to  lease  (with  an  option 
to  purchase!  the  house  which  you  owned  aod 
used  as  your  pnncipat  residence,  a 
reasonable  number  of  farm  outbuildingB 
located  near  the  house  that  are  useful  to  the 
occupants  of  Ihe  house,  and  not  more  than  10 
acres  of  land  adjoining  the  house.  If  you 
would  like  to  be  considered  for  the 
Homestead  Proleclton  Wogram.  ^-ou  must 
notify  this  office,  in  writing,  by  (dale  90  dijys 
from  acquisition  dale|  of  the  buildings  and 
land  you  wish  to  retain. 

If  you  would  like  more  information  about 
the  Homestead  Prolectiun  Progrtim.  you  may 
contact  Ihe  County  Supervisor  at  |insert 
county  offlce  telephone  number|. 

Failure  to  respond  by  the  above  date  will 
terminate  any  rights  that  you  have  to  lease 
and  purchase  the  property  under  the 
Homestead  Protection  Program. 

Sincerely, 
County  Supervisor. 

Exhibit  N — Leaoeback/Buyback 
Agraement 

This  Agreement  Is  entered  into  this  —  day 

of ,  19 — ,  by  and  between  the  Farmers 

Home  Administration  ("FmHA'"l  of  the 
United  States  Department  of  Agriculture  and 
("Lessee"). 

A.  Lessee  is  eligible  for  the  Fm>lA 
leaseback  program  under  7  CFR  Part  1951, 
Subpart  S.  for  the  real  property  described  on 
the  enclosed  Attachment  2  (the  "leaseback 
properly"). 
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B-  FmHA  has  not  yet  acquired  btle  to  the 
leaseback  property  but  agrees  to  lease  it  to 
Lessee  on  the  following  terms  and  conditions 
when  FmHA  acquires  clear  title  to  it: 

1.  Subject  lo  the  terms  and  conditions  set 
forth  below.  FmHA  agrees  to  lease  the 
leaseback  property  to  Lessee  on  the  terms 
and  conditions  set  forth  in  the  lease,  Form 
FmHA  1955-20  Borrower  agrees  to  enter  into 
the  lease  of  the  leaseback  property. 

Z.  FmHA's  obligation  to  enter  into  the  lease 
of  the  leaseback  property  is  subject  to  the 
occurrence  of  (he  following  conditions: 

a  FmHA  acquires  clear  title  to  the 
leasebarJt  properly  in  connection  with  the 
liquidation  of  Ihe  owner's  interest  in  that 
property. 

b  If  someone  other  than  the  Lessee  is 
eligible  for  end  has  or  may  exercise 
Homestead  Protection  rights  under  7  CFR 
Part  1951.  Subpart  S.  the  leaseback  property 
will  be  reduced  by  the  Homestead  Protection 
property.  FmHA's  obligation  to  lease  the 
remaining  leaseback  property  Is  contingent 
on  FmHA's  determination  that  all  Stale  and 
local  laws,  ordinances  and  regulations 
concerning  the  creation  of  the  Homestead 
Protection  property  as  a  separate  legal  parcel 
which  can  be  leased  have  been  satisfied- 

3,  The  term  of  the  lease  will  begin  on  the 
dote  the  latter  of  the  conditions  set  forth  in 
paragraph  2  is  satisfied  and  such  date  will  be 
inserted  into  the  lease. 

4.  The  term  of  the  lease  will  be  —  years. 
This  term  will  be  inserted  in  the  lease. 

5-  The  rent  will  be  an  amount  equal  lo  that 
for  which  similar  properties  in  the  area  are 
beirtg  leased.  This  amount  will  be  determined 
prior  to  the  execution  of  this  agreement  and 
Ihe  agreed  upon  rent  entered  in  the  lease 
form,  Form  FmHA  1955-20.  If  the  Lessee 
disagrees  with  the  rents  determined  by  the 
County  Supervisor,  the  Lessee  can  appeal 
this  determination  pursuant  to  7  CFR  Part 
1900.  Subpart  B. 

6.  The  property,  upon  acquisition  by 
FmHA.  will  be  subject  lo  any  applicable 
t'SDA  restnclions  regarding  the  use  of 
property  containing  wetlands,  floodplains 
and/or  highly  erodible  lands- 

7.  If  the  lease  term  has  not  started  on  or 
before  2  years  from  the  date  of  this 
agreement,  the  agreement  will  end. 
Farmers  Home  Administration 

I^essee 

By^ 

County  Supervisor 

Date 

Exhibit  O — Notice  of  Availability  of 
Leaseback/Buyback 

(For  use  by  the  County  Supervisor  to  advise  a 
former  owner  who  held  title  to  the  property 
of  the  availsbiltly  of  leaseback/buyback) 

UNITED  STATES  DEPARTMENT  OF 
AGRICULTURE 

FARMERS  HOME  ADMINISTRATION 

(bication) 
CERTIFIED  MAIL 
RETURN  RECEIPT  REQUESTED 
(Name  and  Address) 
Date: 


Dear : 

The  farm  thai  you  once  owned  may  be 
available  for  you  to  buy  or  lease  under 
certain  conditions  set  out  in  Farmers  Home 
Administration  (FmHA)  leaseback/buyback 
regulations,  7  CFR  Part  1951,  Subpart  S. 

FmHA  acquired  this  propertj'  on The 

FmHA  leaseback/buyback  program  may 
permit  you  to  lease  or  purchase  the  property. 
You  may  select  the  terms  of  the  lease  which 
may  be  from  1  year  lo  5  years.  The  purchase 
may  be  for  cash  or  under  certain 
circumstances  FmHA  may  be  able  to  finance 
the  purchase  of  the  property  through  a  credit 
sale.  If  you  would  like  to  know  more  about 
the  leaseback/buyback  pn>gram.  please 

contact  the  County  Supervisor  at .  In 

order  to  be  considered  for  leaseback/ 
buyback,  you  must  make  application  at  the 
County  Office  not  later  than  [enter  Ihe  date 
180  days  from  acquisition  or  period  longer 
than  180  days  if  applicable  Stale  laws 
perscnbe  a  longer  period).  We  recommend 
that  if  you  are  interested  in  leasing  or 
purchasing  the  property,  you  should 
immediately  contact  the  County  Office  to 
determine  if  a  lease  or  purchase  agreement 
can  be  entered  into. 

(If  the  borrower  wag  an  individual)  If  you 
are  not  Interested  in  purchasing  or  leasing  the 
property  and  if  you  have  a  spouse  or 
childr^ren)  who  are  actively  engaged  in 
farming,  they  have  a  preference  to  buy  or 
lease,  the  property,  li  will  be  your 
responsibility  to  notify  your  spouse  and 
child[rcn)  of  their  possible  nghts  to  lease  or 
buy  the  property.  You  should  have  them 
contact  the  County  Supervisior  tf  thoy  arp 
interested  in  leasing  or  buying  the  property  or 
want  more  information.  In  order  lo 
participate  in  the  leaseback/buyback 
program  they  must  make  application  not  later 
than  (enter  the  date  190  days  from  date  of 
acquisition  or  period  longer  than  190  days  if 
applicable  State  laws  prescnbe  a  longer 
period).  If  you  have  a  spouse  or  child(ren) 
that  are  interested  in  leasing  or  purchasing 
Ihe  property,  we  recommend  they 
immediately  contact  the  Couniy  Office  to 
determine  if  a  lease  or  purchase  agreement 
can  be  entered  inlo. 

(If  the  borrower  was  an  entity]  If  you  are 
not  actively  Rngaged  in  purchasing  or  leasing 
the  property  the  shareholders  Uf  the  borrower 
was  a  corporabon  owned  exclusively  by 
members  of  the  same  family),  partners  (if  the 
borrower  was  a  partnership  whose  partners 
are  exclusively  members  of  the  same  family), 
or  members  (if  the  borrower  was  a  joint 
operation  or  cooperative  whose  members  are 
exclusively  members  of  Ihe  same  family)  may 
have  a  preference  to  lease  or  purchase  Ihe 
farm  In  order  lo  qualify  for  leaseback/ 
buyback  the  individual  must  be  actively 
engaged  in  famiing  You  must  have  these 
people  contact  the  Couniy  Supervisor  if  they 
are  interested  in  leasing  or  bu>'ing  the 
property  or  wani  more  information.  In  order 
to  parbcipate  in  the  leaseback/buyback 
program  they  make  application  nol  later  than 
(enter  Ihe  date  190  days  from  date  of 
acquisition  or  period  longer  than  190  days  if 
applicable  Stale  laws  prescribed  a  longer 
period)  If  any  of  these  individuals  are 
interested  in  leasing  or  purchasing  the 
property,  we  recommend  they  Immediately 


contact  the  County  Office  lo  determine  if  a 
lease  or  purchase  agreement  can  be  entered 
into. 

Under  some  circumstances,  an  operator 
(lesee)  of  the  property  at  Ihe  time  FmHA 
acquired  it  may  have  a  preference  in  leasing 
and  purchasing  the  property.  Please  advise  us 
immediately  of  the  name  and  address  of  any 
lessee  of  ihe  farm  who  was  operating  the 
farm  when  FmHA  acquired  it, 

llf  Ihe  property  has  a  dwelling).  This 
property  has  a  dwelling  which  is  subject  to 
the  FmHA  Dwelling  Retention  regulations  7 
CFR  Part  1951.  Subpart  S-  If  you  are  eligible 
for  Dwelling  Retention,  you  will  be  notified  in 
a  separate  letter.  If  someone  else  has 
Dwelling  Retention  rights,  then  Dwellif^ 
Retention  rights  will  take  priority  over 
leaseback/buyback  rights. 

Failure  to  apply  leaseback/buyback  by 
(insert  date  180  days  from  date  of  acquisibon 
or  longer  period  than  180  days  if  applicable 
State  laws  prescnbe  a  longer  period)  will 
terminate  any  rights  that  you  have  lo 
purchase  or  lease  the  property  under  the 
leaseback/buyback  regulabons. 

Sincerely. 
County  Supervisor. 

Exhibit  P— Notice  of  Availability  of 
Leaseback/Buyback 

(For  use  by  the  County  Supervisor  lo  advice 
operators  of  the  availability  of  leaseback/ 

buyback) 

L  NITED  STATF-S  DEPARTMENT  OF 
AGRICULTURE 

FARMERS  HOME  ADMINISTRATION 

(Location) 

CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTED 

(Name  and  Address) 

Date:  — 

Dear 

The  farm  that  was  previously  owned  by 

(former  owner)  and 

operated  (leased)  by  you  may  be  available 
for  you  lo  purchase  or  lease  under  certain 
conditions  sel  out  in  Farmers  Home 
Administration  (FmHA)  leaseback/buyback 
regulabons  7  C.F.R,  Part  1951.  Subpart  S.  The 
FmHA  leaseback/buyback  program  may 
permit  you  to  lease  or  purchase  the  property 
You  may  select  the  term  of  the  lease  which 
may  be  from  1  year  to  5  years  The  purchase? 
may  be  for  cash  or  under  certain 
circumslances  FmHA  may  be  able  to  finance 
the  purchase  of  the  property  through  a  credit 
sale.  If  you  would  like  to  know  more  about 
the  leaseback/buyback  program,  please 
contact  the  FmHA  Couniy  Super\isor  al 

.  In  order  to  be  considered  for 

leaseback/buyback.  you  must  make 
application  for  leaseback  or  buyback  at  the 
County  Office  by  (enter  ihe  date  30  days  from 
date  of  this  letter). 

Failure  to  respond  by  this  date  will 
terminate  any  nghts  that  you  have  to 
purchase  or  lease  the  property. 

Sincerely. 
County  Supervisor. 
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Exhibit  Q — Wdiver  of  Leaseback/ 
Bu>bdLk  Righls 

(For  use  by  the  previoua  owner,  any 
individual  or  entity  to  waive  any  ri^ts  to 
liiaaeback/buyback) 

I  (we)  acknowledge  that  in  accordance 
with  the  provisions  of  the  Agricultural  Credit 
Act  of  19fi7  and  Farmers  Home 
Administraiion  (FtnHA)  leaseback/buyback 
program.  I  |we)  have  certHin  rights  to  lease  or 
purchase  the  property  that  II  (we)  formerly 
owned —  or  (was  formerly  owned  by  (name 
of  previous  owner)]  which  was  acquired  by 
Frr.H.A  on  (date  of  foreclosure  or  voluntary 
conveyance).  I  (we)  elect  not  to  be 
considered  for  leaseback/buyback  and 
hereby  waive  all  rights  to  lease  or  purchase 
the  subject  property. 


Dale:  • 


PART  1955— PROPERTY 
MANAGEMENT 

4~  The  riuthority  citation  for  Pari  1955 

::)  revised  to  rfud  as  follows: 

Authority  "  I'  SC.  1989:  42  U  S.C.  HflO:  5 
L:  SC  31  n,  7  CFR  2.::3  ami  2  70 

Subpart  A— Liquidation  of  Loans 
Secured  by  Real  Estate  and 
Acqulsttion  of  Real  and  Ctialtel 
Property 

48.  Section  1955.3  is  amended  by 
ddding  in  alphabetical  order  a  new 
paragraph  for  the  definition  of 
Homestead  prolection"  to  read  as 

follows: 

§  1955.3    DeHnWons. 

Homestead  protection.  The  Farmer 
Programs  borrower-owner's  right  to 
lease  with  an  option  to  purchase  the 
principal  residpnce  located  on  or  off  the 
farm  and  up  to  10  acres  of  adjoining 
land  possessed  and  occupied  by  the 
borrower-owner,  including  a  red.sooabie 
number  of  farm  outbuildinjjs  locdied  on 
the  adjoining  land  that  are  useful  to  the 
occupants  of  the  homestead. 

49  Section  1955.10  is  amended  by 
reusing  and  introductory  text. 
paragrsph  (rni>*ii)  and  paragraph  fd](8) 
to  read  as  follows: 

5  1955.10    Vofcrntary  conveyance  of  real 
property  by  the  txHTOwar  to  the 

GovernmanL 

Volunrary  con\Tyance  is  a  method  of 
liquidation  by  which  tille  lo  security  is 
transferred  to  the  Covpnunenl.  FmH.A 
Will  not  make  a  demand  on  a  borrower 
to  voluntarily  convey.  If  there  ts  equity 
in  the  properly.  FmHA  should  advise  the 
borrower  in  writing  that  there  is  equity 
m  the  property  before  acxepliog  an  offer 


to  voluntarily  convey  If  FmHA  receives 
an  offer  of  voluntary  conveyance, 
acceptance  should  only  be  considered 
when  the  Government  will  likely  receive 
a  recovery  on  its  investment.  In  cases 
where  there  are  outstanding  hens,  a  full 
assessment  should  be  made  of  the  debts 
against  the  property  compared  to  the 
current  market  value.  If  the  FmHA  lien 
has  neither  present  nor  prospective 
value  or  if  its  enforcement  would  be 
unlikely  or  uneconomical.  FmHA  should 
refuse  the  voluntary  conveyance. 
Instead,  for  loans  to  individuals.  FmHA 
should  release  its  lien  as  valueless  in 
accordance  with  $  1965.25(d)  of  Subpart 
A  of  Part  1965  of  this  chapter  or 
9  1965.118(c)  of  Subpart  C  of  this 
chapter,  as  appropriate.  For  non-FP 
borrowers,  a  voluntary  conveyance 
should  only  be  considered  after  all 
available  servicing  actions  outlined  In 
the  respective  serviang  regulations  have 
been  used  or  considered  and  it  is 
determined  that  the  borrower  will  not  be 
successful.  For  FP  borrowers,  if  the 
borrower  has  not  received  Exhibit  A 
with  Attachments  1  and  2  of  Subpart  S 
of  Part  1951  of  this  chapter,  a  voluntary 
conveyance  should  be  accepted  only 
after  the  borrower  has  been  sent  Exhibit 
A  with  Attachments  1  and  2  of  Subpart 
S  of  Part  1951  of  this  chapter:  all 
available  servicing  actions  outlined  in 
the  respective  program  servicing 
regulations  have  been  used  or 
considered,  and  it  will  be  \n  the 
Covemment's  best  financial  interest  lo 
accept  the  FP  voluntary  conveyance. 
Exhibit  G  of  this  subpart  "Worksheet 
for  Determining  the  Recovery  Value  of 
Farmer  Program  Real  Estate  Security." 
will  be  used  to  determine  whether  or  not 
to  accept  an  FP  voluntary  conveyance. 
In  determining  if  the  acceptance  of  the 
FP  voluntary  conveyance  is  in  the  best 
finano**!  interest  of  (he  Goverument.  the 
County  Supervisor  will  determine  if  the 
borrower  has  exhausted  alt  pttssibilities 
of  restructunng  the  loan  to  where  a 
feasible  plan  of  operation  may  be 
developed,  the  borrower  has  acted  in 
good  faith  in  trying  to  service  the  debt 
and  FmHA  may  recover  its  cost  in 
return  for  the  acceptance  of  the 
voluntary  conveyance.  Those  borrowers 
whij  are  indebted  for  mmprogram  (NP) 
j.'dHs  who  wiih  (o  voluntarily  convey 
rriiperty  will  not  be  sent  Exhibit  A  with 
.-Mlacbinents  1  and  2  of  Subpart  S  of  Part 
19.t1  of  this  chapter  For  FHrmer  Projsram 
borrowers  who  have  received  Exhibit  A 
With  .Attachments  1  and  2  of  Subpart  S 
of  Part  1951  of  this  chapter,  a  voluntary 
conveyance  should  only  be  accepted 
when  it  is  determmed  to  be  in  the 
Governments  best  financial  interest. 
Rejection  of  an  offer  of  voluntary 
conveyance  made  before  or  after 


acceleration  from  an  FP  borrower  is 
appealable.  For  borrowers  having  both 
FP  and  non-FP  loans  secured  by  a  farm 
tract,  a  voluntary  conveyance  should  he 
handled  as  outlined  above  for  non-FP 
loans  secured  by  farm  tracts,  except  that 
the  applicable  servicing  option  for  the 
FP  and  non-FP  loans  should  be 
considered  separately.  This  separation 
of  servicing  options  may  permit  a 
borrower  to  retain  the  non>farm  tract 

(cr*  • 

( i  i  1  If  property  is  acquired  subject  to 
prior  lten(si.  payment  of  installments  on 
the  lien(s|  may  be  made  while  tille  lo 
the  property  is  held  by  the  Government 
in  accordance  wtlh  §  1955.67  of  Subpart 
B  of  Part  1955  of  this  chapter. 

(d)  *  " 

(8)  Farmer  program  loan  borrowers 
who  voluntarily  convey  after  receiving 
the  appropriate  loan  serviang  notice(s) 
contained  in  the  attachments  of  Exhibit 
A  of  Subpart  S  of  Part  1951  of  this 
chapter,  must  properly  complete  and 
return  the  ackiiowltfdgement  form  sent 
with  the  notice. 


50.  Section  1955.13  is  revised  lo  rentl 
as  follows: 

§  1955.13     Acqutsftion  of  property  by 
exerclae  of  Government  redemption  rights. 

When  the  Goverrunenl  did  not  protect 
its  interest  in  security  property  in  a 
foreclosure  by  another  lienholder,  and  if 
the  Government  has  redemption  rights, 
the  State  Director  will  determine 
whether  to  redeem  the  property.  This 
determination  will  be  t)a5ed  on  all 
pertinent  factors  including  the  value  of 
the  property  after  the  sale,  and  costs 
which  may  be  incuired  in  acquiring  and 
reselling  the  property.  For  Fdrmer 
Program  loans,  the  County  Supervisor 
will  document  the  determination  on 
Exhibit  G  of  this  subpart.  The  decision 
must  be  made  far  enough  in  advance  of 
expiration  of  the  redemption  period  to 
permit  exercise  of  the  Government's 
nghts.  If  the  prcipprty  is  to  be  redeemed, 
complete  information  documenting  the 
biisis  for  not  acquinag  the  property  at 
the  sale  and  factors  which  justify 
redemption  of  the  property  wiJI  be 
included  in  the  case  file  The  assistance 
of  OGC  will  be  obtained  in  effecting  the 
redemption.  If  the  State  Director  decides 
not  to  redeem  the  property,  the 
Government's  right  of  redemption  under 
Federal  law  {28  U.S.C.  9  2410)  may  be 
waived  without  consideration.  If  a  State 
law  right  of  redemption  exists  and  may 
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be  sold,  it  will  not  be  disposed  of  for 
less  than  its  value. 

51.  Section  1965.15  is  amended  by 
revising  the  introductory  text, 
paragraphs  fdl(21(ivl.  (d)(3).  (d)|5)  and 
(0(5)  to  read  as  follows: 

§  1955.15    Foredosura  by  tha  Government 
of  toans  Mcured  by  real  estate. 

Foreclosure  will  be  initiated  when  all 
reasonable  efforts  have  foiled  to  have 
the  borrower  voluntarily  liquidate  the 
loan  through  sale  of  the  property. 
voluntary  conveyance,  or  by  entering 
into  an  accelerated  repayment 
agreement  when  applicable  servicing 
regulalionis  permit;  when  either  a  net 
recovery  can  be  made  or  when  failure  lo 
foreclose  would  adversely  affect  FmHA 
programs  in  the  area.  Also,  in  Farmer 
Program  cases  (except  graduation  cases 
under  Subpart  F  of  Part  1951  of  this 
Chapter),  the  borrower  must  have 
receivt;d  Exhibit  A  with  Attachments  1 
iind  2  of  Subpart  S  of  Part  1961  of  this 
chapter,  and  any  appeal  must  have  been 
concluded. 

(d)  •  •  • 

(2)  •  *  * 

(iv)  If  a  borrower  has  both  Farmer 
Program  and  SFH  loans: 

(A)  When  the  borrower's  dwelling 
financed  with  an  SFH  loan(s)  is  secured 
by  the  same  farm  reiil  estate  as  the 
Farmer  Program  loan(s)  {dwcUin^ 
located  on  the  farm],  the  SFH  ioan(s) 
must  be  accelerated  at  the  same  time 
the  borrower  is  sent  Attachments  5  and 
b  of  Exhibit  A  of  Subpart  S  of  Part  1951 
of  this  chapter.  One  appeal  hearing  and 
one  review  will  be  held  for  both  adverse 
actions. 

(B)  When  the  borrower's  SFH  loan 
financed  dwelling  is  located  on  a  non- 
farm  tract,  the  SFH  loan  will  aot  be 
accelerated  simultaneously  with  sending 
out  Attachments  7  and  8  of  Exhibit  A  of 
Subpart  S  of  Part  1951  of  this  chapter  if 
the  requirements  of  1 1965.25(dJ  or 

§  196S.26tc)(2)  of  Subpart  A  of  Part  1965 
of  this  chapter  are  met  If  the 
aforementioned  conditions  of  Subpart  A 
of  Part  1965  of  this  chapter  cannot  be 
met  the  SFH  Ioan(s)  must  be  accelerated 
at  (he  same  time  the  borrower  is  sent 
Attachments  5  and  6  of  Exhibit  A  of 
Subpart  S  of  Part  1951  of  this  chapter.  If 
the  borrower  appeals,  one  appeal 
hearing  and  one  review  will  be  held  for 
both  adverse  actions. 

(3)  Offers  by  borrowers  after 
acceleration  of  account. 

(i)  Farmers  Programs  (FP) 
accelerations.  This  category  also 
includes  non-FP  loans  to  the  same 
borrower  which  have  been  accelerated 
as  part  of  the  same  action.  After  the 
account  i»  accelerated,  the  borrower 


will  have  30  days  from  the  date  of  the 
acceleration  notice  to  make  payment  in 
full  to  stop  the  acceleration,  unless  Stale 
law  requires  that  the  foreclosure  be 
withdrawn  if  the  account  a  brought 
current  and  a  State  supplement  is  issued 
to  specify  the  requirement. 

(A)  PajTnenl  in  full  (see  Exhibit  D. 
">iotice  of  Acceleration — Farmer 
Progrum  Lo-in  Accounts  Secured  by  Real 
Estate  and/or  Chattels  in  Cases  Not 
Involving  Bankruptcy,"  of  this  subpart 
(available  in  any  FmHA  office)!  ™«y 
consist  of  the  following  means  of  fully 
satisfying  the  debt 

(71  Cash. 

(J)  Transfer  and  assumption. 

(3\  Sale  of  property. 

W)  Voluntary  conveyance. 

(D)  Payments  which  do  not  pay  the 
account  in  full  can  be  accepted  subject 
to  the  following  requirements: 

(7)  Payments  wiU  he  accepted  if  there 
18  no  remaining  security  for  the  debt 
(real  estate  and  chattelf. 

(.?)  If  the  borrower  is  in  the  process  of 
selling  securrty  or  nonsecun'ty. 
payments  may  be  accepted  unless  State 
law  would  require  the  acceleration  to  be 
reversed.  In  States  where  payments 
cannot  be  accepted  unless  the 
acceleration  is  reversed,  the  payments 
will  not  be  accepted.  A  State 
supplement  will  be  issued  to  address 
State  law  on  accepting  payments  after 
acceleration. 

[3]  If  payments  are  mistakenly 
credited  to  the  borrower's  account,  no 
waiver  or  prejudice  to  any  rights  which 
the  United  States  may  have  for  breach 
of  any  promissory  note  or  convenant  m 
the  real  estate  instruments  will  result 
Disposition  of  such  payments  vnll  be 
made  after  consulting  OGC. 

\4]  The  servicing  official  will  notify 
the  approval  official  of  any  other  offer 
This  includes  a  requp.<»t  by  the  boTTO**er 
for  an  extension  of  time  to  accomplish 
volunlarj'  Hqnidarioo  or  a  proposal  to 
cure  the  defaultfsj.  In  all  other  cases,  the 
approval  official  will  decide  whether  an 
offer  from  a  borrower  will  be  accepted 
and  servicing  of  the  loan  reinstated  or 
whether  foreclosure  will  be  delayed  to 
give  the  borrower  additional  time  to 
voluntarily  liquidate  as  authorized  in 
servicing  regulations  for  the  type  loan(5] 
involved.  If  an  offer  is  received  after  the 
case  has  been  referred  to  OGC.  the 
approval  official  will  consult  OGC 
before  accepting  or  rejecting  the  offer. 
The  denial  of  an  offer  to  slop  foreclosure 
is  not  appealable.  In  alt  cases,  the 
approval  official  will  notify  the  servicing 
official  of  the  decision  made. 

fii)  All  other  accelerations.  After  the 
account  is  accelerated,  loan  servicing 
ceases-  For  example,  for  SFH  hians.  the 
renewal  or  granUrig  of  interest  credit  or 


a  moratorium  is  not  authorized.  The 
servicing  official  will  accept  no  payment 
for  less  than  the  unpaid  loan  balance. 
unless  State  law  requires  that 
foreclosure  be  withdrawn  if  the  account 
is  brought  current  and  a  Slate 
supplement  is  issued  to  specify  this 
requirement  If  payments  are  mistakenly 
accepted  and  credited  to  the  borrowers 
account,  no  waiver  or  prejudice  lo  any 
rights  which  the  United  Stales  may  have 
for  breach  of  any  promissory  note  or 
covenants  in  the  real  estate  instruments 
will  result  Disposition  of  such  payments 
will  be  made  after  consultation  with 
OGC  The  9efvu:mg  official  will  notify 
the  approval  official  of  any  offer 
received  from  the  borrower.  This 
includes  a  request  by  the  borrower  for 
an  extension  of  time  to  accontplish 
voluntary  liqnicahcn  or  a  written 
proposal  to  cure  the  deiauhis).  The 
receipt  of  a  payment  with  no  proposal  In 
cure  the  defaults  is  not  considered  a 
viable  offer,  and  such  payments  will  be 
returned  to  the  borrower.  The  approval 
official  will  decide  whether  an  o^er 
from  a  borrower  wi]]  be  accepted  and 
servicing  of  the  loan  reinsta'ed  or 
whether  foreclosure  wiil  be  delayed  tc 
give  the  borrower  additxmaJ  time  to 
voluntarily  liquidate  as  authonzed  in 
ser\'icmg  regulations  for  the  type  loan 
involved.  If  an  ofier  is  received  after  the 
case  has  been  referred  to  OGC.  the 
approval  official  wiJi  consult  OGC 
before  accepting  or  reiecTing  the  offer. 
The  denial  of  an  offer  to  stop  t'oreclosui-e 
is  not  appealable.  In  all  cases,  the 
approval  official  will  noiify  the  servicTng 
official  of  the  decision  made.  For  MFH 
loans,  the  National  Office  will  be 
notified  when  foreclosure  is  withdrawn 
When  an  account  is  reinstated  under 
this  section,  the  servicing  o.ficial  will 
grant  or  reinstate  assistance  for  which 
the  borrower  qualifies,  such  as  interest 
credit  on  an  SFH  loan.  When  grantit^ 
interest  credit  in  such  a  case: 

(A)  If  an  interest  credit  agreement 
expired  after  the  account  wag 
accelerated,  the  effective  date  will  be 
the  date  the  previous  agreement  expired 

(B)  If  an  interest  credit  agreement  was 
not  in  effect  when  the  account  was 
accelerated,  the  effective  date  v\nl]  be 
the  dale  foreclosure  action  was 
withdrawn. 

(C)  For  MFH  loans  with  rental 
assistance,  after  acceleration  and  after 
any  appeal  or  review  has  been 
concluded,  rental  assistance  will  be 
suspended  if  foreclosure  is  to  contmue. 
If  the  account  is  reinstated,  the  rental 
assistance  will  be  reinstated 
retroactively  to  the  date  of  suspension. 
In  the  interim,  the  tenants  will  continue 
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rental  payments  in  accordance  with 
their  leases. 


(5)  Appeals  of  foreclosure  actions.  All 
appeals  will  be  handled  pursuant  to 
Subpart  B  of  Part  1900  of  this  chapter. 
Foreclosure  actions  will  be  held  in 
abeyance  while  an  appeal  is  pending. 
No  case  will  be  referred  to  OGC  for 
processing  of  foreclosure  until  a 
borrower's  appeal  and  appeal  review 
hdve  been  corxluded.  or  the  time  during 
which  appeal  or  request  for  review  may 
be  made  has  elapsed.  In  Farmer  Program 
cases  (except  graduation  cases  under 
Subpart  F  of  Part  1951  of  this  chapter), 
the  borrower  must  have  received 
Attachments  1  and  2  of  Exhibit  A  of 
Subpart  S  of  Part  1951  of  this  chapter, 
any  additional  notices  required  by 
Subpart  S  of  Part  1951  of  this  chapter, 
and  any  appeal  must  have  been 
concluded. 


(fl*-* 

(5)  Amount  of  Government's  bid. 
Except  as  modified  by  paragraph 
I0l6)(n)  of  this  section,  the 
Government's  bid  will  be  the  amount  of 
FmHA's  gross  investment  or  the  market 
\alue  of  the  security,  whichever  is  less. 
For  Farmer  Program  ioans.  except  as 
modifed  by  paragraph  {n(6)(n)  of  this 
section,  the  County  Supervisor  will 
document  the  Government's  decision  to 
either  bid  or  not  to  bid  on  the  properly 
by  the  use  of  Exhibit  G  of  this  subpart. 
When  the  foreclosure  sale  is  imminent, 
the  State  Director  must  request  the 
servicing  official  to  submit  a  current 
appraisal  (m  existing  condition)  as  a 
basis  for  determining  the  Government's 
bid.  Except  for  MFH  properties,  if  an 
FmH.A,  appraiser  is  not  available,  the 
Sidte  Director  may  aulhonze  an 
appfdis  il  to  be  obtained  by  contract 
from  fi  siiiarce  outside  FmHA  in 
accordance  with  FmHA  Instruction 
2024-A  (available  in  any  FmHA  office). 
For  MFH  properties,  prior  approval  of 
the  Assistant  Administrator.  Housing,  is 
necessary  to  procure  an  outside 
appraisal. 

52.  Section  1955.18  is  amended  by 
adding  the  introductory  text,  revising 
paragraph  |h)  and  adding  paragraphs  (i). 

(i)  and  (k)  to  read  as  follows: 

§  1 955. 1 B    Actions  required  after 
acquisition  of  property. 

The  approval  official  may  employ  the 
services  of  lora!  designated  attorneys,  of 
a  case  by  case  basis,  tn  process  all  legal 
procedures  necessary  to  clear  the  title  of 
foreclosure  properties.  Such  attorneys 
shall  be  compensated  at  not  more  than 
their  usual  and  customary  charges  for 


such  work.  Contracting  for  such 
attorneys  shall  be  accomplished 
pursuant  to  the  Federal  acquisition 
regulations  and  related  procurement 
regulations  and  guidance. 

(h)  Homestead  Protection.  The  County 
Supervisor  will  notify  the  borrower- 
owner  of  homestead  protection  rights  by 
sending  Exhibit  L  of  Subpart  S  of  Part 
1951  of  this  chapter  to  the  borrower- 
owner,  certified  mail,  return  receipt 
requested. 

(i)  Leaseback /buy  back.  The  County 
Supervisor  will  notify  the  immediate 
previous  owner  of  leaseback/buyback 
rights  by  sendmg  Exhibit  M  of  Subpart  S 
of  Part  1951  of  this  chapter,  to  the 
immediate  previous  owner,  certified 
mail,  return  receipt  requested, 
immediately  after  FmHA  acquires 
CONACT  real  property.  The  County 
Supervisor  will  notify  the  immediate 
previous  operator  of  leaseback/buyback 
rights  by  sending  Exhibit  O  of  Subpart  S 
of  Part  1951  of  this  chapter,  to  the 
immediate  previous  operator,  certified 
mail,  return  receipt  requested,  after 
FmHA  acquires  CONACT  real  property. 
The  real  property  must  have  secured  a 
CONACT  loan.  In  the  case  of  a  conflict 
homestead  protection  and  leaseback/ 
buyback  as  the  ownership  or  lease  of 
the  borrower's  principal  dwelling,  the 
provisions  of  the  homestead  protection 
program  will  have  priority  over 
leaseback/buyback. 

(j)  Priority  disposal  of  inventory 
property.  Before  any  farm  property 
which  secured  a  Farmer  Program  loan  is 
sold,  the  County  Super\'isor  shall 
initially  attempt  to  dispose  of  the 
property  in  accordance  with  the 
Leaseback/Buyback  program  (see 
Subpart  S  of  Part  1951  of  this  chapter) 
and  the  Homestead  Protection  program 
(see  Subpart  S  of  Part  1951  of  this 
chapter).  After  the  former  owner/ 
operator's  rights  have  been  concluded, 
the  County  Supervisor  will  dispose  of 
the  property  in  the  priority  order  set 
forth  in  Subpart  C  of  this  part. 

(k)  Debt  Settlement.  For  FP  cases,  the 
County  Supervisor  should  debt  settle 
any  remaining  FmHA  indebtedness  in 
accordance  with  Subpart  B  of  Part  1956 
and  Part  1864  of  the  chapter  (FmHA 
Instruction  456.1 1 

53.  Section  1955.20  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  to  read  as  follows: 

§  1955.20    Acqulsrtlon  of  chattel  property . 

(b)  Voluntary  conveyance.  Voluntary 
conveyance  of  chattels  will  be  accepted 
only  when  the  borrower  can  convey 
ownership  free  of  other  liens  and  the 
borrower  can  be  released  from  liability 


under  the  conditions  set  forth  in 
§  1955.10(f)(2)  of  this  subpart.  Payment 
of  other  lienholders"  debts  by  FmHA  in 
order  to  accept  voluntary  conveyance  of 
chattels  is  not  authorized.  Before  a 
voluntary  conveyance  from  a  Farmer 
Program  loan  borrower  can  be  accepted, 
the  borrower  must  be  sent  Exhibit  A 
with  Attachments  1  and  2  of  Subpart  S 
of  Part  1951  of  this  chapter. 

54.  Exhibit  G  to  Subpart  A  is  added  to 
read  as  follows: 

Exhibit  G — Worksheet  for  Determining 
the  Recovery  Value  of  Farmer  Program 
Real  Estate  Security 

(Present  owner/ borrower) 

Refer  to  Exhibit  I  in  FmHA  Instruction 
1951-S  fargutditnce  in  estimating  the  holding 
period,  incomes  and  expenses  in  this  exhibit. 
1.  Market  Value  of  Property  S 

[Part  7,  Form  FmHA  422-1) 

Estimated  Holding  Period  In  Years  — 
2-  Income 

a.  Annual  Rent x  Holding  Period 


b.  AnnuHl  Royalties  - 

Period - 
C-  Other  Annual  Income  - 

Period  - 


X  Holding 
-  X  Holding 


d.  Annual  %  Land  Apprecidtion x 

Holding  Period = 

e.  Value  gained  due  to  restrictions  that  are 
placed  on  the  farm  such  as  Conservation 
Easement.  Conservation  Reserve 
Program  (CRP).  etc.  =  S 

f.  Other  (describe) x  Holding 

Period = 

Total  Additions  =  S 

\.  Expenses 

a.  Total  Prior  Lienholder  Indebtedness  (P 
and  I)  = 

b.  Other  Acquisitions  Costs  (taxes 
presently  owed,  closing  costs,  junior 
liens,  etc.)  List:  ■ . . , 


c.  Annual  Taxes  &  Assessment  — 
Holding  Period = 

d  Annual  Building  Depreciation  ~ 
Holding  Period  - 


e.  Annual  Management  Costs X 

Holding  Period = 

f.  Total  Essential  Repairs  to  Secure  & 
Resell  = 

g.  Annual  %  Decrease  In  Land  Value  (if 
applicable) >r  Holding  Period 


h.  Total  Anticipated  Resale  Expenses 
(Commissions.  Advertising,  etc.)  = 


t.  Total  Interest  Cost:  MKT  Value.  Regular*, 

Holding — 
S X  OL  Rale >  Period 


j.  Value  loss  due  to  restrictions  that  are 
placed  on  the  farm  such  as  conservallun. 
easements,  etc.,  and  Conservation 
Reserve  Program  (CRP).  etc.  =  S 


*Th«  rvgular  operating  loan  nie  more  cleaHy 
reflect*  til*  Covemraent't  costs  of  money- 
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k  Hazardous  Waste  Clean-up  Costs  = 


Total  Deductions  (Items  A  Through  K)  ■ 


Recovery  Value  End  of  Holding  Period: 

1  Market  Value +  3.  Total 

Addillons 4  Total  Deductions 

=  Recover  Value 

County  Supervisor 

Date    

55.  Sections  1955.51  through  1955.100 
are  revised  and  Exhibit  B  to  Subpart  B  is 
added  to  read  as  follows: 

Subpart  8 — Manacement  of  Property 

Sfct 

1953.31    Purpose. 

1953  52    Policy. 

19S553    Defmitions. 

liiSS  54    Redelegation  of  aulhutily. 

1955,55    Taking  dbnndoned  real  or  chutiel 

property  into  custody  and  related 

actions. 
1955  Se    Real  properly  located  in  Coastal 

Barrier  Resources  System  (CBR5). 
1955.57    Real  property  conlaininf] 

underground  storage  tanks. 
1*155.58-1955.59    IReservedJ 
1955.60    Inventory  real  properly  subject  lo 

redemption  by  the  borrower. 
r)55.61     Evir.liun  of  persons  occupying 

Inventory  r?al  property  or  dispossession 

of  persons  in  possession  of  chattel 

property. 
1955,62    Removal  and  disposition  of 

nonsecurity  personal  property  from 

inventory  real  property. 
1955.53    Suitabihty  detenntnation. 
1955J14    Securing,  maintaining,  and  repairing 

inventory  property. 
1955.65    Management  of  inventory  and/or 

custodial  real  properly. 
195566    Lease  of  real  property 
1955  ST    Payment  of  liens. 
1  'ir.3  68     Payment  of  taxes. 
1U55.B9    Insurance. 
1965-70    Inspection  of  propurty. 
19B5.71     Vandalism  or  theft. 
1955.72    Utilization  of  inventory  housing 

property  by  Federal  Emergency 

ManHgement  Agency  (FEMA). 
1955-73-1955.79     (Reserved! 
1955. BO    Management  of  inventory  chattel 

properly. 
1955.B1    Exception  autfaorit>'. 
1966.82    Slate  tupplements. 
19.55  63^1955.99    [Reserved} 
1965-100    0MB  control  nnmber- 

Exhibits  to  Subpart  B 

Kxhibit  A — Memorandum  of  Understanding 
Between  the  Federal  Emergency 
Management  Agency  and  the  Farmers 
Home  Admimstratiuo. 

Exhibit  B — Nonfication  of  Tribe  of 

.^vailablity  of  Farm  Property  for  Lease  or 
P'irf:ha3e 

Subpart  B — Management  of  Property 

§  1»55.S1    Purpose. 

This  subpart  delegates  authority  and 
prescribes  policies  and  procedures  for 

(u)  Managemeot  of  real  property 
which  has  been  taken  into  custody  by 


the  Farmers  Home  Administration 
(FmHA!  after  abandonment  by  the 
borrower 

(b)  Management  of  real  and  chattel 
property  which  is  in  FmHA's  inventory: 

(c)  Management  of  real  and  chattel 
property  which  is  security  for  a 
guaranteed  loan  liquidated  by  FmHA  (or 
which  FmHA  is  in  the  pivcess  of 
liquidating):  and 

(d)  Community  Program  loans  sold 
without  insurance  to  the  private  sector 
Will  be  serviced  in  the  private  sector 
and  will  not  be  serviced  under  this 
subpart.  The  provisions  of  this  subpart 
are  not  applicable  to  such  loans.  Future 
changes  to  this  subpart  will  not  be  made 
applicable  to  such  loans. 

{  1955.52    Policy. 

Inventor;*  and  custodial  real  properly 
will  be  effectively  managed  to  preser\'e 
Its  value  and  protect  the  Government's 
financial  interests.  Properties  owned  or 
controlltid  by  RnHA  ^\\\  be  maintained 
so  Lhal  they  are  not  a  detriment  to  the 
surrounding  area  and  they  comply  with 
State  and  local  codes.  Generally.  FmHA 
will  continue  operation  of  Multiple 
Family  Housing  (MFIf)  projects  which 
are  acquired  or  taken  into  custody. 
Seivicing  of  repossessed  or  abandoned 
chattel  property  is  covered  in  Subpart  A 
of  Part  1962  of  (his  chapter,  and 
management  of  inventory  chattel 
property  is  covered  in  5  1955.B0  of  this 
subpart. 

91955.53    Definitions. 

As  used  in  this  subpart,  the  followring 
definitions  apply: 

CONACT  or  CON.ACT property. 
Property  acquired  nr  sold  pursuant  to 
the  Consolidated  farm  and  Rural 
Development  Act  (CONACT).  Within 
this  subpart,  it  shall  also  be  construed  to 
cover  properiy  which  secured  loans 
made  pursuant  to  the  Agriculture  Credit 
Act  of  1978:  the  Emergency  Agricultural 
Credit  Adjustment  Act  of  1978:  the 
Emergency  Agricultural  Credit  Act  of 
1984:  the  Food  Security  Act  of  1985:  and 
other  statutL-3  gi\'ing  agncattural  lending 
authority  to  FraHA. 

Contracting  Officer  (COl  CO  means  a 
person  with  the  authority  to  enter  into, 
administer,  and/or  terminate  contracts 
and  make  related  determinations  and 
findings.  The  term  includes  authorized 
representatives  of  the  CO  acting  within 
the  limits  of  their  authority  as  delegated 
by  the  CO. 

Custodial  property.  Borrower -owned 
real  property  and  improvements  which 
serve  as  security  for  an  FmHA  loan, 
have  been  abandoned  by  the  borrower, 
and  of  which  FmHA  has  taken 
possession. 


Farmer  program  loons.  This  includes 
Farm  Ownership  (FO).  Soil  and  Water 
(SW).  Recreation  (RL).  Economic 
Opportunity  (EO).  Operating  (OL). 
Emergency  (EM),  Economic  Emergency 
(EE).  Special  Livestock  (SL).  Softwood 
Timber  (ST)  loans,  and  Rural  Housing 
loans  for  fann  service  buildings  (RHF). 

Government.  The  United  States  of 
America,  acting  through  the  FmHA.  U.S. 
Department  of  Agriculture. 

Indian  resen-ation.  All  land  located 
within  the  limits  of  any  (ndian 
reservation  under  the  jurisdiction  of  the 
United  Stales  notwithstanding  the 
issuance  of  any  patent,  and  including 
rights-of-way  running  through  the 
reservation;  trust  or  restricted  land 
located  within  the  boundaries  of  a 
former  reservation  of  a  fede.-ally 
recognized  Indinn  tribe  m  the  Slate  of 
Oklahoma;  or  all  Indian  allolments  the 
Indian  titles  lo  which  have  not  been 
extinguished  if  such  allotments  are 
subject  lo  the  jiirisdiction  of  a  federally 
recognized  Indian  tribe 

Inventory  property.  Real  and  chattel 
properly  and  related  rights  to  which  the 
Government  has  acquired  liUe. 

Loans  to  individuals.  Farmer  Program 
loans,  as  defined  above,  whether  to 
individuals  or  entities:  Land 
Conservation  and  Development  (LCD); 
and  Single-Family  Housing  (SFH). 
including  both  Sections  502  and  504 
loans. 

Loans  to  organizations.  Community 
Facility  (CF).  Water  and  Waste  Disposal 
(WWD).  Aasociation  Recreation. 
Watershed  (WS).  Resource 
Conservation  and  Development  (RC&D). 
loans  to  associations  for  Imgation  and 
Drainage  and  other  Sod  and  Water 
Conser\'attan  measures,  loans  to  Indian 
Tribes  and  Tribal  Corporations.  Shift-in- 
Land-Use  (Grazing  Assoaationg) 
Business  and  Industrial  (B&l)  to  both 
individuals  and  groups.  Rural 
Development  Loan  Fund  (RDLF). 
Intermediary  Relending  Program  (IRP). 
Nonprofit  National  Corporation  (NNC). 
Economic  Opportunity  Cooperanve 
(EOC).  Rural  Housing  SitvlRHS;,  Rural 
Cocperative  Housing  (RC?fl,  and  Rural 
Rental  Housing  (RRH)  and  Labor 
Housing  (LH)  to  both  individuals  and 
groups.  The  housing-type  loans 
identified  here  are  referred  to  in  this 
subpart  collectively  as  MFH  loans. 

Nonprogram  (XPJ  property.  SFH  and 
MFH  property  acquired  pursuant  to  the 
Housing  Act  of  1949.  as  amended,  that 
cannot  be  used  by  a  borrower  to 
effectively  carry  out  the  objectives  of 
the  respective  loan  program:  for 
example,  a  dwelling  that  cannot  be 
feasibly  repaired  to  meet  the  FmHA 
requirements  for  existing  housing  as 
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described  m  Subpart  A  of  Pari  1944  of 
thi3  chapter  It  may  contain  a  structure 
which  would  meet  program  standards: 
however,  is  so  remotely  located  it  would 
no!  serve  as  an  adequate  residenlidl  unit 
or  an  older  house  which  is  excessively 
expensive  !o  heat  and/or  maintain  for  a 
very-low  or  low-mcome  homeowner. 

Sonrecoverable  costs  Costs  incurred 
after  Government  acquisition  of  title  to 
the  property  and  charged  to  an 
inventor>-  account. 

Off-.ce  of  the  General  Counsel  (OGC). 
The  OGC.  U  S,  Department  of 
Ai;nculture,  refers  to  the  Regional 
Attorney  or  Atlomey-inCharge  in  an 
OGC  field  office  unless  otherwise 
indicated. 

Program  property.  SFH  and  MFTi 
inventory  property  that  can  be  used  to 
effectively  carry  out  the  objectives  of 
fheir  respective  loan  programs  with 
financing  through  that  program. 
Inventory  property  located  in  an  area 
where  the  designation  has  been  changed 
from  piral  to  nonrural  will  be  considered 
as  if  it  were  still  in  a  rural  area. 

Recoverable  costs.  Coats  charged  to  a 
borrowers  account,  paid  or  incurred 
prior  to  Government  acquisition  of  the 
property. 

Sffn'jnn^  officiai  For  loans  to 
individuals  as  defined  in  this  section, 
the  servicing  official  is  the  County 
Supervisor,  For  insured  B&I  loans,  the 
servicing  official  is  the  State  Director, 
For  Rural  Development  Loan  Fund  and 
Intermediary  Relending  Program  loans, 
'he  servicing  official  is  the  Director. 
Business  and  Industry  Division.  For 
Nonprofit  .National  Corporations  loans, 
'he  servicing  official  is  Director, 
Community  Facility  Division.  For  all 
other  types  of  loans,  the  servicing 
official  is  the  District  Director 

Socially  disadvantaged  individual.  An 
individual  that  has  been  subjected  to 
racial  or  ethnic  prejudice  or  cultural  bias 
because  of  their  identity  as  a  member  of 
a  group  without  regard  to  their 
individual  qualities. 

Suitable  property.  Property  other  than 
SFH  or  MF>1  that  could  be  used  to  carry 
out  the  objectives  of  a  FmHA  loan 
program  with  financing  provided 
through  that  program.  For  farm 
inventory  property,  suitable  property  is 
farmland  that  can  be  used  for  general 
farming  purposes,  mcluding  those  farm 
properties  that  may  be  used  as  a  start  up 
or  add-on  parcel  of  farmland.  Such 
farmland  should  produce  agricultural 
commodities  for  sale  in  sufficient 
quantities  so  that  it  is  recognized  in  the 
community  as  a  farm  or  part  of  a  farm 
rather  than  a  rural  residence  Farmland 
will  be  classified  as  suitable  regardless 
of  its  size,  value,  or  quality  unless  the 
County  Committee  delermmea  it  cannot 


be  used  for  farming  purposes,  The 
County  Committee  suitability 
determination  is  independent  of  any 
decision  by  FmHA  to  make  or  not  to 
make  a  farm  ownership  loan  on  the 
property.  Leaseback/buyback  rights  will 
be  offered  in  accordance  with  Subpart  S 
of  Part  1951  of  this  chapter  whether  or 
not  the  property  is  considered  surplus  or 
suitable. 

Surplus  property.  Real  property 
acquu-ed  pursuant  to  the  CONACT  and 
other  Acts  authorizing  agriculture 
lending  as  defined  in  this  section  that  is 
neither  farmland  nor  can  be  used  for 
general  farming  purposes.  Il  also 
includes  chattel  property  as  well  as 
suitable  CONACT  real  property  which 
is  not  sold  within  3  years  after 
acquisition.  If  the  real  estate  property 
was  withheld  from  the  market  because 
it  was  determined  its  sale  would  have 
had  a  negative  impact  on  farm  real 
estate  values  or  for  other  administrative 
purposes,  such  as  statutory  or  proposed 
regulation  revisions,  the  3-year  period 
will  be  extended  to  compensate  for  the 
period  of  time  that  property  was  not 
available  for  sale. 

9  1955.S4    Redclegattcn  of  auttiortty. 

Authorities  will  be  redelegated  to  the 
extent  possible,  consistent  with  program 
objectives  and  available  resources. 

(a)  Any  authonty  in  this  subpart 
which  il  specificdlly  provided  to  the 
Administrator  or  to  an  Assistant 
Administrator  may  only  be  delegated  to 
a  State  Director.  The  State  Director 
cannot  redelegate  such  authority. 

(bt  Except  as  provided  In  paragraph 
(a|  of  this  section,  the  State  Director 
may  redelegate,  in  writing,  any  authority 
delegated  to  the  State  Director  in  this 
subpart,  unless  specifically  excluded,  to 
a  Program  Chief  Program  Specialist,  or 
Property  Management  Specialist  on  the 
Slate  Office  staff 

{cj  The  District  Director  may 
redelegate.  in  writing,  any  authority 
delegated  to  the  District  Director  in  this 
subpart  to  an  Assistant  District  Director 
or  District  Loan  Specialist.  Authority  of 
District  Directors  in  this  subpart  applies 
to  Area  Loan  Specialists  in  Alaska  and 
the  Director  for  the  Western  Pacific 
Territories. 

Id)  The  County  Supervisor  may 
redelegate,  in  writing,  any  authority 
delegated  to  the  County  Supervisor  in 
this  subpart  to  an  Assistant  County 
Supervisor  GS-7  or  above,  who  is 
determmed  by  the  County  Supervisor  to 
be  qualified.  Authority  of  County 
Supervisors  in  this  subpart  applies  to 
Area  Loan  Specialists  in  Alaska.  Island 
Du-ectors  in  Hawaii,  the  Director  for  the 
Western  Pacific  Temiories.  and  Area 


Supervisors  m  the  Western  Pacific 

Territories  and  American  Samoa. 

;  1955.55     Taking  abandoned  real  or 
chattel  property  tnto  custody  and  related 
ectkms. 

(a)  Determination  of  abandonment. 
fMultiple  housing  type  loans  will  be 
handled  in  accordance  with  S  1965.75  of 
Subpart  B  of  Part  1965  of  this  chapter.) 
When  it  appears  a  borrower  has 
abandoned  security  properly,  the 
servicing  official  shall  make  a  diligent 
attempt  to  locate  the  borrower  to 
determine  what  the  borrower's 
intentions  are  concerning  the  property. 
This  includes  making  inquiries  of 
neighbors,  checking  with  the  Postal 
Service,  utility  companies,  employerfs}. 
if  known,  and  schools,  if  the  borrower 
has  children,  to  see  if  the  borrower's 
whereabouts  can  be  determined  and  an 
address  obtained.  A  State  supplement 
may  be  issued  if  necessary  to  further 
define  "abandonment"  based  on  State 
law.  If  the  borrower  is  not  occupying  or 
is  not  in  possession  of  the  property  but 
has  it  listed  for  sale  with  a  real  estate 
broker  or  has  made  other  arrangements 
for  its  care  or  sale,  it  will  not  be 
considered  abandoned  so  long  as  it  is 
adequately  secured  and  maintained. 
Except  for  borrowers  with  Farmers 
Program  loans,  if  the  borrower  has  made 
no  effort  to  sell  the  property  and  can  be 
located,  an  opportunity  lo  voluntarily 
convey  the  property  to  the  Coverrmient 
will  be  offered  the  borrower  m 
accordance  with  S  1955.10  of  Subpart  A 
of  this  part.  In  farmer  program  cases, 
borrowers  must  receive  Attachments  1 
and  2  of  Exhibit  A  of  Subpart  S  of  Part 
1951  of  this  chapter  and  any  appeal  must 
be  concluded  before  any  adverse  action 
can  be  taken.  The  County  Supervisor 
will  send  these  forms  to  the  borrower's 
last  known  address  as  soon  as  il  is 
determined  that  the  borrower  has 
abandoned  security  property. 

{bj  Taking  security  property  into 
FmHA  custody.  When  security  property 
is  determined  to  be  abandoned,  the 
running  record  in  the  borrower's  file  wilt 
be  fully  documented  with  the  facts 
substantiating  the  determination  of 
abandonment,  and  the  servicing  official 
shall  proceed  as  follows  without  delay: 

(1)  For  loans  to  individuals  (except 
those  with  Farmer  Program  loans),  if 
there  are  no  prior  liens,  or  if  a  prior 
lienholder  will  not  take  the  measures 
necessary  to  protect  the  property,  the 
County  Supervisor  shall  lake  custody  of 
the  property,  and  a  problem  case  report 
will  be  prepared  recommending 
foreclosure  in  accordance  with  {  1955.15 
of  Subpart  A  of  this  part,  unless  the 
borrower  can  be  located  and  voluntary 
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liquidation  accomplished.  Farmer 
Program  loan  borrowers  wUI  be  sent  the 
fvirms  listed  in  paragraph  (a)  of  this 
section  and  the  provisions  of  \  1965.26 
of  Subpart  A  of  Part  1965  of  this  chapter 
will  be  followed 

|2)  For  MFH  loans,  if  there  are  no 
prior  liens,  the  District  Director  will 
immediately  notify  the  Slate  Director 
who  will  request  guidance  from  OGC 
and  may  also  request  advice  from  the 
National  Office.  The  Slate  Director  with 
the  advice  of  OGC.  will  advise  the 
borrower  by  writing  a  letter  certified 
mail,  return  receipt  requested,  at  the 
address  currently  used  by  Finance 
Office,  outlining  proposed  actions  by 
FmHA  to  secure,  maintain,  and  operate 
the  project. 

(i)  If  the  unpaid  loan  balance  plus 
recoverable  costs  do  not  exceed  the 
State  Director's  loan  approval  authority. 
the  Stale  Director  will  authorize  the 
District  Director  lo  take  custody  of  the 
property,  make  emergency  repairs  if 
necessary  to  protect  the  Government's 
interest  and  will  advise  bow  the 
property  is  lo  be  managed  in  accordance 
with  Subpart  C  of  Part  1930  of  this 
chapler 

(ii)  If  the  unpaid  loan  balance  plus 
recoverahlp  costs  exceeds  the  State 
Director's  loan  approval  authonty,  the 
Stale  Director  will  refer  the  case  to  the 
National  Office  for  advice  on  emergency 
actions  to  be  taken.  The  docket  will  be 
forwarded  to  the  National  Office  with 
detailed  recommendations  for 
immediate  review  and  authorization  for 
further  action,  if  requested  by  the  MFH 
staff 

(iii)  Co.«ita  incurred  in  connection  with 
procurement  of  such  thmgs  as 
management  services  will  be  handled  in 
accordance  with  FmliA  Instruction 
2024-A  (available  in  any  FmHA  officel- 

(iv)  The  District  Director  will  prepare 
a  problem  case  report  to  initiate 
foreclosure  in  accordance  with  S  1955.15 
of  Subpart  A  of  this  part  and  submit  the 
report  to  the  State  Director  along  with  a 
proposed  plan  for  managing  the  project 
while  liquidation  is  pending, 

(3)  For  organization  loans  other  than 
MFH,  if  there  are  no  prior  liens,  the 
District  Director  will  immediately  notify 
the  State  Director  that  the  property  has 
been  abandoned  and  recommend  action 
which  should  be  taken  to  protect  the 
Govemmenrs  interest  After  obtaining 
the  advice  of  OGC  and  the  appropriate 
staff  in  the  National  Office,  the  State 
Director  may  authorize  the  District 
Director  lo  lake  custody  of  the  property 
and  give  instructions  for  immediate 
actions  to  be  taken  as  necessary.  The 
District  Director  will  prepare  a  Report 
on  Servicing  Action  (Exhibit  A  of 
Subpart  E  of  Part  1951  of  this  chapter) 


recommending  that  foreclosure  be 
initialed  m  accordance  with  {  1955  15  of 
Subpart  A  of  this  part  and  submit  the 
report  lo  ihe  Slate  Director  along  with  a 
proposed  plan  for  management  and/or 
operation  of  the  projecl  while 
liquidation  is  pending. 

(cl  Protecting  custodial  property.  The 
FmHA  official  who  takes  custody  of 
abandoned  property  shall  take  tiie 
actions  necessar>'  lo  secure,  maintain. 
preserve,  lease,  manage,  or  operate  the 
property. 

(1)  Nonsecurity  personal  property  on 
premises.  If  a  property  has  been 
abandoned  by  a  borrower  who  left 
non8ecurit>'  personal  property  on  the 
premises,  the  personal  property  will  not 
be  removed  and  disposed  of  before  the 
real  property  is  acquired  by  the 
Government,  If  the  premises  are  in  a 
condition  which  presents  a  fu^,  health 
or  safety  hazard,  but  also  contains  items 
of  value,  only  the  trash  and  debris 
presenting  the  hazard  Witl  be  removed. 
The  servicing  official  may  request 
advice  from  the  Stale  Director  as 
nece8sar>'  The  8er\icing  official  shall 
check  for  hens  on  nonsecunty  personal 
property  left  on  abandoned  premises.  If 
there  is  a  known  lienholderts),  the 
henholderts)  will  be  notified  by  certified 
mail,  return  receipt  requested,  that  the 
borrower  has  abandoned  the  property 
and  that  FmHA  has  taken  the  real 
property  into  custody. 

Actions  by  FmHA  must  not  damage  or 
jeopardize  livestock,  growing  crops, 
stored  agncultural  products,  or  any 
other  personal  property  which  is  not 
FmHA  security. 

(Z)  Repairs  to  custodial  property - 
Repairs  to  custodial  property  will  be 
limited  to  those  which  are  essential  to 
prevent  further  deterioration  of  the 
property.  Expenditures  in  excess  of  an 
aggregate  of  $1,000  per  property  must 
have  prior  approval  of  the  state 
Director. 

(d)  Emergency  advances  where 
liquidation  is  pending.  Although  security 
property  may  not  be  defined  as 
abandoned  in  accordance  with 
paragraph  (a)  of  this  section,  if  the 
borrower  is  not  ot  cupymg  the  property 
and  refuses  or  is  unable  to  protect  the 
security  property,  the  servicing  official 
is  authorized  to  make  expenditures 
necessary  to  protect  the  Government's 
interest.  This  would  include,  but  is  not 
limited  to.  securmg  or  winterizing  the 
property  or  making  emergency  repairs  to 
prevent  deterioration-  Expenditures  will 
be  handled  in  accordance  with 
paragraph  (e)  of  this  section.  Situations 
where  this  authority  may  be  used 
include,  but  are  not  Imiited  to.  where  a 
borrower  has  a  sale  pending  or  when  a 
voluntary  conveyance  is  in  process. 


(e)  Income  and  costs  Income  received 
from  the  property  will  be  handled  in 
accordance  with  FmHA  Instruction 
1951-B  (available  in  any  FmHA  officel 
and  applied  to  the  borrower's  account 
as  an  extra  pas-ment  Expenditures  will 
be  charged  to  the  borrower's  account  as 
a  recoverable  cost.  Costs  will  be  paid  by 
preparing  Standard  From  1034,  "Public 
Voucher  for  Purchases  and  Services 
Other  Than  Personal."  and  processing 
Form  FmliA  2024-1,  "Miscellaneous 
PaymenI  System,"  or  Form  Ad  638. 
"Purchase  Order"  and  processing  Form 
FmHA  836B,  "Invoice-Paymenl 
Certification."  as  appropnate.  according 
to  FmHA  Instruction  2024-A  [available 
in  anv  FmHA  office}  and  ihe  respective 
FMI's. 

;  1 95S.&e    Real  property  tocated  tn  Coestal 
Barrier  Resources  System  (CBRS). 

la)  Approval  official's  scope  of 
authority.  Any  action  that  is  not  in 
confiict  with  the  limitations  in 
paragraphs  la)[ll.  la)(2)  or  (a)13)  of  this 
section  shall  not  be  undertaken  imtil  the 
approval  official  has  consulted  with  the 
appropriate  Regional  Director  of  the  U.S. 
Fish  and  Wildlife  Service.  The  Regional 
Director  may  or  may  not  concur  that  the 
proposed  action  does  or  does  not  violate 
ihe  provisions  of  the  Coastal  Barrier 
Resources  Act  (CBRA).  Pursuant  to  the 
requirements  of  the  CBRA.  and  except 
as  specified  in  paragraphs  (b)  and  (c)  of 
this  section,  no  maintenance  or  repair 
action  may  be  taken  for  property 
located  within  a  CBRS  where: 

(1}  The  action  goes  beyond 
maintenance,  replacement-in-kind, 
reconstruction,  or  repair  and  would 
result  in  the  expansion  of  any  roads. 
slruclures  or  facilities.  Water  and  waste 
disposal  facilities  as  well  as  community 
facilities  may  be  improved  to  the  extent 
required  to  meet  health  and  safety 
requirements  but  may  not  be  improved 
or  expanded  lo  ser\e  additional  users, 
patients,  or  residents; 

|2)  The  action  is  inconsistent  with  the 
purposes  of  the  CBRA;  or 

(3)  The  property  to  be  repaired  or 
maintained  was  initially  the  subject  of  a 
financial  transaction  that  violated  the 
CBRA. 

(b)  Administrator's  review.  Any 
proposed  maintenance  or  repair  action 
thai  does  not  conform  to  the 
requirements  of  paragraph  (a)  of  this 
section  must  be  forwarded  lo  the 
Administrator  for  review  and  approval. 
Approval  will  not  be  granted  unless  the 
Administrator  determines,  through 
consullalion  with  the  Department  of  the 
Interior  that  the  proposed  action  does 
not  violate  the  pro\nsions  of  the  CBRA. 
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ic)  Emergency  provisions.  In 
emergency  situations  lo  prevent 
imminent  loss  of  life,  imminent 
substantial  damage  to  the  inventory 
property  or  the  disruption  of  utility 
service,  the  approval  official  may  take 
whatever  minimum  steps  are  necessary 
to  prevent  such  loss  or  damage  without 
first  consulting  with  the  appropriate 
Regional  Director  of  the  V  S.  Fish  and 
Wildlife  Service.  However,  the  Regional 
Director  must  be  immediately  notified  of 
any  such  emergency  action. 

§  19S&57    RmI  proparty  containing 
underground  atorag*  lanlts. 

Within  30  days  of  acquisition  of  real 
property  into  inventory.  FmHA  must 
report  certam  underground  storage 
tanks  lo  the  Slate  agency  identified  by 
the  Environmental  Protection  Agency 
(EPA)  to  receive  such  reports. 
Notification  will  be  accomplished  by 
complehng  an  appropriate  FJ*A  or 
alternate  State  form,  if  approved  by 
EPA.  A  State  supplement  will  be  issued 
providmg  the  appropriate  forma  required 
by  EPA  and  instructions  on  processing 
same. 

fa  I  Underground  storage  tanks  which 
meet  tht  following  cntena  roust  be 
reported. 

(1)  It  18  a  tank,  or  combination  of 
lanks  (including  pipes  which  are 
connected  theretoj  the  volume  of  which 
is  ten  percent  or  more  beneath  the 
surface  of  the  ground,  including  the 
volume  of  the  underground  pipes;  and 

(2)  It  ia  not  exempt  from  the  reporting 
requirements  as  outlined  m  paragraph 
(b)  of  this  section;  and 

(3)  The  lank  contains  petroleum  or 
substances  defined  as  hazardous  under 
section  101(14)  of  the  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act.  42  U  SC.  9601  The 
State  Environmental  Coordinator  should 
be  consulted  whenever  there  is  a 
question  regarding  the  presence  of  a 
regulated  substance:  or 

(4)  The  tank  contained  a  regulated 
substance,  was  taken  out  of  operation 
by  FmHA  since  |anuary  1,  1974.  and 
remains  m  the  ground.  Extensive 
research  of  records  of  inventory 
property  sold  before  the  effective  date  of 
this  section  is  not  required 

lb]  The  following  undprground  storage 
tanks  are  exempt  from  the  ElPA 
reporting  requirements: 

(1)  Farm  or  residential  lanks  of  1.100 
gallons  or  less  capacity  used  for  storing 
mo'or  fuel  for  noncommercial  purposes. 

(2)  Tanks  used  for  storing  heating  oil 
for  consumptive  use  on  the  premises 
where  stored; 

13)  Septic  tanks. 
(4J  Pipeline  facilities  (including 
gathering  lines)  regulated  under,  (i)  The 


Natural  Gas  Pipeline  Safely  Act  of  196a; 
(ii)  the  Hazardous  Uquid  Pipeline  Safety 
Act  of  1979:  or  (iii)  for  an  intrastate 
pipehne  faality,  regulated  under  State 
laws  comparable  to  the  provisions  of 
law  referred  to  in  (b]l4)  ji)  or  (ii)  of  this 
section; 

(5)  Surface  impoundments,  pits, 
ponds,  or  lagoons. 

(61  Storm  water  or  wastewater 
collection  aystema: 

{7}  Flow-through  process  tanks; 

(8)  Liquid  traps  or  associated 
gathering  linea  directly  related  to  oil  or 
gas  production  and  gathenng  operations; 
or 

19)  Storage  tanks  situated  in  an 
underground  area  (such  as  a  basement. 
cellar,  mineworking.  dnft,  shaft,  or 
tunnel)  if  the  tank  la  situated  upon  or 
above  the  surface  of  the  floor. 

(c)  A  copy  of  each  report  filed  with 
the  designated  State  agency  will  be 
forwarded  to  and  maintained  in  the 
State  Office  by  program  area 

(d)  Proapective  purchasers  of  FmHA 
inventory  property  with  a  reportable 
underground  storage  tank  wilt  be 
informed  of  the  reporting  requirement. 
and  provided  a  copv  of  the  form  filed  by 
FmHA. 

(e)  In  a  Stale  which  has  promulgated 
additional  underground  storage  tank 
reporting  requirements.  FmHA  will 
comply  with  such  requirements  and  a 
Stale  supplement  will  be  issued  to 
provide  necessary  guidanc** 

(f)  Regardless  of  whether  an 
underground  storage  tank  mu^t  be 
reported  under  the  requiremnnts  of  this 
section,  if  FmHA  personnel  detect  or 
believe  there  has  be«*n  a  release  of 
petroleum  or  other  regulated  substance 
from  an  underground  storage  tank  on  an 
inventory  property,  the  incident  will  be 
reported  to  the  appropriate  State 
Agency,  the  State  Environmental 
Coordinator  and  appropriate  program 
chief  These  parties  will  collectively 
inform  the  servicing  official  of  the 
appropriate  response  action 


K  195S.$8-1955.54    ( 


9  t95S.60    invantory  real  property  subject 
to  redVfnptton  t>y  ttw  borrower 

If  inventory  property  is  subject  lo 
redemption  rights,  the  State  Director, 
with  prior  approval  of  OGC  will  issue  a 
State  supplement  giving  guidance 
concerning  the  former  borrower's  rights, 
whether  or  not  the  property  may  be 
leased  or  sold  by  the  Government. 
payment  of  taxes,  maintenance,  and  any 
other  Items  OGC  deems  necessary  lo 
comply  with  State  laws.  If  the  former 
bofower  with  redemption  nghts  has 
possession  of  the  property  or  has  a  right 
to  lease  proceeds.  FmHA  will  not  lease 


the  properly  until  the  redemption  period 
has  expired  unless  the  State  Director 
obtains  pnor  authorization  from  OGC. 
Further  guidance  on  sale  subject  to 
redemption  rights  is  set  forth  in 
i  1955.138  of  Subpart  C  of  this  part 

}  19SS.61    EvIctkMi  of  paraona  occupy tng 
Inventory  raal  proparty  or  diapoaacaalon  of 
peraona  In  po«a««slon  of  chattat  property 

Advice  and  assistance  will  be 
obtained  from  OGC  when  eviction  from 
realty  or  dispossession  of  chattel 
property  action  is  necessary.  Where 
Slate  law  permits  and  OGC  has  given 
authorization,  eviction  may  be  affected 
through  Slate  courts  rather  than  Federal 
courts.  In  those  cases,  a  State 
supplement  will  be  issued  lo  provide 
e.vplicil  instructions.  For  MKH.  eviction 
applies  to  tenants  and  will  be  handled  in 
accordance  with  Subpart  L  of  Part  1944 
of  this  chapter  and  with  the  terms  of  the 
tenant's  lease.  If  no  written  lease  exists. 
the  Stale  Director  will  obtain  advice 
from  OGC. 

9  1955.62    Removal  and  diaposmon  of 
nonaacunty  personal  property  front 
Inventory  reel  property. 

If  the  former  borrower  has  vacated 
the  inventory  property  but  left  items  of 
value  which  do  not  customarily  pass 
with  title  to  the  rtfal  estate,  such  as 
furniture,  personal  effects,  and  chattels 
not  covered  by  an  FmHA  lien,  the 
personal  property  will  be  handled  as 
outlined  below  unless  otherwise 
directed  by  a  State  supplement 
approved  by  OGC  which  is  necessary  to 
comply  with  State  law  For  MF11,  the 
removal  and  disposition  of  nonsecurity 
personal  property  will  be  handled  in 
accordance  with  the  tenant's  lease  or 
advice  from  OGC.  When  property  is 
deemed  lo  have  no  value,  it  is 
recommended  that  it  be  photographed 
for  documentation  before  it  is  disposed 
of.  The  FmHA  official  having  custody  of 
the  property  may  request  advice  from 
the  Stale  Office  stafT  as  necessary 
Actions  to  effect  removal  of  items  of 
value  from  inventory  property  shall  be 
as  follows: 

U)  Notification  to  owner  or 
lienholder.  The  servicing  official  will 
check  the  public  records  to  see  if  there  is 
a  lien  on  any  of  the  personal  propeity 

(1)  If  there  is  a  lien(s|  of  record,  the 
servicing  official  will  notify  the 
lienholder(s)  by  certified  mail,  return 
receipt  requested,  that  the  personal 
property  will  be  disposed  of  by  FmHA 
unless  it  is  removed  from  the  premises 
wilhin  7  days  from  the  date  of  the  letter. 

|2)  If  there  are  no  liens  of  record,  or  if 
a  lienholder  notified  in  accordance  wi'h 
paragraph  (a)(1)  of  this  section  fails  to 
remove  the  property  within  the  time 
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specified,  the  servicing  official  will 
notify  the  former  borrower  at  the  lest 
known  address  by  certified  mail,  return 
receipt  requested,  that  the  personal 
property  remaining  on  the  premises  will 
be  disposed  of  by  FmHA  unless  it  is 
removed  within  7  days  from  the  dale  of 
the  letter.  If  no  address  can  be 
determined,  a  copy  of  the  letter  should 
be  posted  on  the  front  door  of  the 
property  and  documentation  entered  in 
the  running  record  of  the  FmHA  file. 

(b)  Disposal  of  unclaimed  personal 
property.  If  the  property  is  not  removed 
by  the  former  borrower  or  a  lienholder 
after  notification  as  outlined  in 
paiagraphs  (a)(1)  and  (a)(2)  of  this 
section,  the  servicing  official  shall  list 
the  items  with  clear  description, 
estimated  value,  and  indication  of  which 
are  covered  by  a  ben.  if  any.  and  submit 
the  list  to  the  Stale  Director  with  a 
request  for  authorization  lo  have  the 
items  removed  and  disposed  of  Based 
on  advice  from  OGC.  the  Slate  Director 
will  give  authorization  and  provide 
instructions  for  removal  and  disposal  of 
the  personal  property.  If  approved  by 
OGC,  the  property  may  be  disposed  of 
as  follows: 

(1 )  If  a  reasonable  amount  can  likely 
be  realized  by  FmHA  from  sale  of  the 
personal  property,  it  may  be  sold  at 
public  sale.  Items  under  lien  will  be  sold 
first  and  the  proceeds  up  to  the  amount 
of  the  lien  paid  lo  the  lienholder(s)  less  a 
pro  rata  share  of  the  sale  expenses. 
Proceeds  from  sale  of  items  not  under 
hen  and  proceeds  in  excess  of  the 
amount  due  a  lienholder  will  be  remitted 
according  to  FmHA  Instruction  1951-B 
(available  m  any  FmHA  office)  and 
applied  in  the  following  order 

(i}  To  the  inventory  account  up  to  the 
;imount  of  expenses  incurred  by  the 
Government  in  connection  with  sale  of 
the  personal  property  (such  as 
advertising  and  auctioneer,  if  used). 

(ii)  To  an  unsatisfied  balance  on  the 
FmHA  loan  account,  if  any. 

(iii)  To  the  borrower,  if  whereabouts 
are  known. 

(2)  If  personal  property  is  not  sold,  a 
mover  or  hauler  may  be  authorized  to 
take  the  items  for  moving  costs.  Refer  lo 
FmRA  Instruction  2024-A  (available  in 
any  FmHA  office)  for  guidance. 

(c)  Payment  of  costs.  Upon  payment 
of  all  expenses  incurred  by  the 
Government  in  connection  with  the 
personal  property.  FmHA  will  allow  the 
former  borrower  or  a  lienholder  access 
lo  the  property  to  reclaim  the  personal 
property  at  any  time  prior  to  its 
disposal. 

(d  1  Removal  of  abandoned  motor 
vehicles  from  inventory  property.  Since 
State  laws  vary  concerning  disposal  of 
abandoned  motor  vehicles,  the  State 


Director  shall,  with  the  advice  of  OGC. 
issue  a  Stale  supplement  outlining  the 
method  to  be  followed  which  will 
comply  with  applicable  Slate  laws. 

§  1955.63    Suitability  determination. 

As  soon  as  real  properly  is  acquired,  a 
determination  must  be  made  as  to 
whether  or  not  the  property  is  suitable 
for  program  purposes.  The  suitability 
determination  will  be  recorded  in  the 
running  record  of  the  case  file.  For  farm 
property,  the  County  Committee  will 
classify  or  reclassify  real  property  that 
is  farmland  as  being  suitable  for  farming 
operations  for  disposition  as  suitable 
property  unless  the  property,  including 
property  subdivided,  cannot  be  used  lo 
meet  any  general  farm  purposes 
including  being  used  as  a  start-up  or 
add-on  parcel  of  farmland.  Refer  to 
9  1955.53  of  this  subpart  for  guidance 

(a)  Property  other  than  housing. 
Property  which  secured  loans  or  was 
acquired  under  the  CONACTF  will  be 
classified  as  suitable  or  surplus.  Farm 
property  will  be  classified  by  the 
applicable  County  Committee.  F*roperty 
acquired  under  the  CONACT  which  is 
originally  classified  as  suitable  may  be 
reclassified  as  surplus  because  of 
physical  damage  such  as  fire,  fiood. 
sheet  erosion  or  falling  water  table. 
which  occurs,  or  change  m  economic 
conditions  such  as  rising  cost  of 
production  inputs,  viable  market  outlets 
and  obsolescence,  which  affect  its 
suitability  for  program  purposes,  or.  if 
not  sold  within  three  years  after 
acquisition,  it  must  be  declared  surplus 
The  3-year  period  will  be  extended  to 
compensate  for  any  period  of  lime  the 
property  was  withheld  from  the  market 
because  its  sale  may  have  had  a 
negative  impact  on  farm  real  estate 
values  or  other  administrative  reasons, 
Form  FmHA  ISS-VJA  must  be  processed 
to  update  a  change  in  the  property 
suitability  ciassifiLation.  If  the  properly 
IS  offered  for  sale  as  surplus  and  the 
purchaser  ia  eligible  for  FmHA  program 
assistance,  it  may  be  reclassified  as 
suitable  if  it  is  in  fact  suitable  fur 
program  purposes. 

(b)  Grouping  and  subdividing  form 
properties  larger  than  family-size.  The 
County  Supervisor  will  subdivide  farm 
properties  larger  than  family  size 
whenever  possible  into  parcels  for  the 
purpose  of  creating  one  or  more  suitable 
farm  properties  based  on 
recommendations  from  the  County 
Committee.  Such  land  shall  be 
subdivided  into  parcels  of  land  the 
shape  and  size  of  which  are  suitable  for 
farming,  the  value  of  which  shall  not 
exceed  the  insured  farm  ownership  loan 
limit  of  S200.000.  The  County  Committee 
decision  will  be  documented  on  Form 


FmHA  440-2.  "County  Committee 
Certification  or  Recommendation."  In 
addition,  a  map  of  the  property  showing 
the  new  boundaries  will  also  be 
attached  to  Form  FmHA  440-2.  The 
County  Super\'isor  may  also  group  two 
or  more  mdividual  properties  into  one  or 
more  suitable  farm  properties  based  on 
recommendations  from  the  County 
Committee.  The  environmental  effects 
will  also  be  considered  pursuant  to 
Subpart  G  of  Part  1940  of  this  chapter. 
Also  refer  lo  S  1955.140  of  Subpart  C  of 
this  pari-  The  Stale  Director,  with  prior 
approval  of  OGC,  may  issue  a  State 
supplement  addressing  any  applicable 
State  laws.  Surxeys  required  to  dixide 
tracts  will  be  obtained  by  contract  in 
accordance  with  FmHA  Instruction 
2024-A  (available  m  any  FmHA  Office) 
and  charged  to  the  inventory  account  as 
a  nonrecoverable  co."*!. 

(c)  Housing  property.  Property  which 
secured  housing  loans  will  be  classified 
as  "program"  or  "nonprogram." 
Location,  size,  design,  possible  health 
and  safety  risks  to  occupants,  ^nd 
functional  and  economic  obsolescence 
must  be  considered  in  determining 
suitability.  It  is  not  intended  to  classify 
an  otherwise -program  dwelling  as 
nonprogram  simply  because  it  contains 
more  than  1400  square  feet  of  living  area 
or  design  features  which  would  not  be 
permitted  in  a  new  dwelling  or  an 
existing  dwelling  not  in  the  FmHA 
program  Although  a  properly  can  be 
made  program,  repairs  necessarj'  to 
render  it  so  must  he  economically 
feasible  Ordinarily,  the  cost  of  repairs 
should  enhance  the  value  so  that  the 
return  on  investment  will  be  as  great  or 
greater  than  it  would  be  if  the  repairs 
were  not  made.  SFH  property  originally 
classified  as  program  may  be 
reclassified  as  nonprogram  If  physical 
damage  occurs  which  is  not 
economically  feasible  to  repair.  Form 
FmHA  195S-3A  must  be  processed  to 
update  a  change  in  the  property 
suitability  classification.  Where  a  SFH 
property  is  situated  on  land  in  excess  uf 
a  minimum  adequate  site  as  defined  in 
5  1944. 11  of  Subpart  A  of  Part  1944  of 
this  chapter,  a  determination  must  be 
made  as  to  whether  the  excess  land  can 
serve  as  a  minimum  adequate  site  for 
another  dwelling.  It  is  not  intended  to 
classify  an  otherwise-program  dwelling 
as  nonprogram  solely  because  it  is 
situated  on  more  than  a  minimum 
adequate  site.  Consideration  must  be 
given  to  such  things  as  zoning 
requirements,  road  or  street  access,  and 
markelabiUty  of  portions  separately,  if 
subdivided.  If  the  excess  land  cannot  be 
sold  separately  as  a  minimum  adequate 
site  for  another  dwelling,  the  property 
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may  be  sold  as  a  single  tract  lo  an 
eligible  applicant.  Surveys  required  to 
divide  tracts  will  be  obtained  by 
contract  in  accordance  with  Fml^lA 

Instruction  2024-A  (available  in  any 
FmHA  office)  and  charged  to  the 
inventory  account  as  a  nonrecoverable 
cost. 

(d)  Authority  for  delenniniiig 
suitability — (1)  County  Committee.  The 
County  Committee  will  determine 
suitability  of  farm  property,  with  ihe 
advice  of  the  County  Supervisor  if  the 
cammiltee  is  uncertain  of  the  proper 
classification. 

(2)  County  Supervisor.  The  County 
Supervisor  will  determine  suitability  of 
SFH  property  with  the  advice  of  the 
District  Director  if  the  County 
Super^Tsor  is  uncertam  of  the  proper 
classification  for  the  SFH  property. 

13)  District  Director  The  District 
Director  wUI  assist  the  County 
Supervisor  In  determining  suitability  of 
SFH  property  as  provided  in  paragraph 
(cl  of  this  section. 

\A]  State  Director.  The  State  Director 
will  determine  suitability  of  all  types  of 
property  other  than  fdrm  property.  With 
the  recommendations  of  the  District 
Director,  the  State  Direclur  will  make 
determinations  on  \tFT4  property 

5  1955.64     S«cuf1ng.  matrrtaining.  and 
repairing  Inventory  property. 

When  property  is  acquired,  the 
5t'r\'icmg  official  shall  inspeci  the 
property  and  take  the  necessary  steps  to 
spe  that  It  IS  secured  and  mamlamed. 
■  NO  TRESPASSING,'  "FOR  SALE."  or 
other  appropriate  signs  may  be  posted 
on  the  property  at  the  discretion  of  the 
responsible  official.  The  servicina 
ofricial  is  responsible  for  initiating 
actions  to  assure  that  the  value  of  the 
inventory  property  is  preser\'ed. 
fVoperty  will  not  be  allowed  to  stand 
unsecured  and  unmanaged.  Substantial 
improvement  or  repair  of  property 
located  m  a  flood  or  mudslide  hazard 
area  is  subject  to  the  hmitation  outlined 
in  Exhibit  C.  Paragraph  3b  (1)  and  (2)  of 
Subpart  G  of  Part  1940  of  this  chapter, 
and  $  1955  .56  of  this  subpart. 

I  a  I  Basic  repair  policy.  After  a 
d-Mermination  of  suitability  is  made, 
repairs  will  be  accomplished  in 
accordance  with  the  followmg 
provisions.  Properties  that  are  listed  or 
eligible  for  hsting  on  the  .National 
Histonc  Register  of  Histonc  Places  in 
whole  or  m  part  will  be  repaired  as 
necessary  to  protect  their  Historic 
U'.tegnty  after  consultaUon  with  the 
Stale  Historic  Preservation  Officer  and 
the  Advisory  Council  on  Historic 
Preservauon  regarding  any  repair3 
AJso.  if  any  property  presents  a  health 
or  safety  hazard,  except  for  SFH  and 


MEH  properties  being  Bold  with 
•  Decent,  Safe  and  Sanitary"  (DSS) 
clauses,  necessary  steps  will  be  taken  to 
remove  the  hazard,  and  tf  necessary, 
after  seeking  advice  from  appropriate 
agencies  having  related  expertise  or 
jurisdiction. 

[i]SFH.  SFH  inventory  properly 
which  IB  suitable  for  retention  in  the 
program  will  be  repaired,  renovated, 
and/or  improved  as  necessary  to  meet 
program  standards  for  existing  housing, 
to  enhance  buyer  appeal,  and  to  make 
the  maximum  recovery  on  Ihe 
Government  s  investment,  with  the 
objective  being  to  sell  the  property  at 
the  earliest  possible  time.  Attention 
should  be  given  to  the  interior  and 
exterior  of  the  structure(s)  landscaping. 
driveways,  walks,  and  other  site 
development  in  order  to  have  a 
desirable  property.  Exceptions  to  this 
policy  are  authorized  only  when  a 
prospective  buyer  has  indicated  a 
willingness  to  buy  "as  is"  and  make 
needed  repairs  with  his/her  own 
resources  or  with  a  subsequent  loan 
made  simultaneously  with  the  credit 
sale,  or  when  the  property  is  hkely  to  be 
vandalized  before  it  can  be  sold 
Nonprogram  property  which  does  not 
meet  the  "decent,  safe,  and  sanitary" 
(DSSJ  standards  outlined  In  S  1955103  of 
Subpart  C  of  inis  part  will  be  repaired  to 
meet  those  standards  when 
economically  feasible;  otherwise,  the 
restrictions  on  occupancy  as  set  forth  in 
5  1955,118  of  Subpart  C  of  this  part  will 
apply.  To  be  economically  feasible, 
repairs  should  increase  the  expected  "as 
is"  sale  price  by  at  least  the  cost  of  the 
repairs. 

(2|  MFH-  MFH  property  should  be 
evaluated  to  determine  if  repairs  are 
necessary  or  if  a  prospective  buyer  may 
wish  to  rehabilitate  the  property  after 
purchasing  ii  in  an  "as  is"  condition. 
Property  which  does  not  meet  the  DSS 
standards  outlined  in  §  1955103(0  of 
Subpart  C  of  this  part  is  subject  to  the 
occupancy  restrirtions  set  forth  in 
S  1955,116  of  Subpart  C  of  this  part. 

(3)  Farm  properly  Except  as  provided 
in  paragraph  (a)  of  this  section,  only  the 
farm  service  buildings  and  facilities 
typically  essential  for  the  type  of 
farming  in  the  area  will  be  repaired. 
renovated,  and/or  improved  as 
necessary  to  place  the  farm  in 
marketable  condition.  Conservation  of 
soil,  water  and  forest  resources  will  be 
considered  and  actions  will  be  taken  to 
correct  severe  problems  upon  advice  of 
tiie  Soil  Conservation  Service  (SCS). 
through  the  develupment  of 
conserNation  practices  for  the  farm 
property.  The  County  Supervisor  will 
request  that  the  SCS  identify  the 
lix:ation  of  any  highly  erodible  land  and 


recommend  specific  conservation 
practices  to  control  erosion.  The  County 
Supervisor  will  carry  out  those 
conservation  practices  dial  are  cnsential 
to  preserve  and  protect  the  property  and 
to  place  it  in  marketable  condition.  Any 
difTerences  between  Fm}-iA  and  SCS 
regarding  Ihe  need  for  a  certain  practice 
will  be  resolved  in  the  manner  indicated 
in  S  1955  137(c)(2(  of  Subpart  C  of  this 
part  Recommendations  will  also  be 
requested  from  the  US  Fish  and 
Wildlife  Service  regarding  fish  and 
wildlife  conservation  measures.  See 
Exhibit  A  of  FmHA  Instruction  2000-LL 
(available  m  any  FmHA  office)  for 
further  information. 

(4)  Property  other  than  housing  and 
forms.  Each  property  will  be  evaluated 
individually  to  determine  whether 
repairs  should  be  made  or  the  property 
offered  for  sale  "as  is."  The  State 
Director  will  obtain  advice  from  the 
appropriate  division  in  the  Nalional 
Ofhce  as  necessary  in  making  these 
determinations. 

(b)  Authority.  Program  and 
contracting  authority  is  contained  in 
FmHA  Instruction  2024-A  [available  in 
any  FmHA  office). 

§  1955.65    Mmagcment  of  Inventory  and/ 
or  custodial  r«al  property. 

(a)  Authorily—i'i]  County  Supervisor. 
The  County  Supervisor,  with  the 
assistance  of  the  District  Director  and 
State  Office  program  staff  as  necessary, 
will  select  the  management  method(s) 
used  for  property  which  secures  (or 
secured)  loans  to  individuals  as  defined 
in  this  subpart. 

(2)  State  Director.  The  Slate  Director 
will  select  the  management  method  to 
be  used  for  property  which  secures  (or 
secured)  loans  to  organizations  as 
defined  in  this  subpart  The  State 
Director  shall  also  provide  guidance  and 
assistance  to  County  Supervisors  and 
District  Directors  as  necessary  to  insure 
that  property  under  their  jurisdiction  is 
effectively  managed. 

(b)  Management  methods. 
Management  methods  and  requirements 
will  vary  depending  on  such  things  as 
the  number  of  properties  involved,  their 
density  of  location,  and  market 
conditions.  Management  tools  which 
may  be  used  effectively  range  from 
contracts  to  secure  individual  property. 
have  the  grass  cut.  or  winterize  a 
dwelling:  a  simple  management  contract 
to  provide  maintenance  and  other 
services  on  a  group  of  properties 
(mcluding  but  not  limited  to 
specification  wnting.  inspection  of 
repairs,  and  yard  and  directional  signs 
and  their  installation},  or  manage  an 
MFH  project;  blanket-purchase 
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arrangement  contracts  to  obtain 
services  for  more  than  one  propert>-;  to  a 
broad-scope  management  contract  with 
a  real  estate  broker  or  management 
agent  which  may  include  inspection  and 
specificatian-wnling  services,  making 
simple  repairs,  obtaining  lessees. 
collecting  rents,  coordinaiioo  with 
listing  brokers  in  marketing  the 
properties  and  effecting  evictiun  of 
tenants  when  necessary.  A  contractor 
may  handle  evictions  only  where  Slate 
laws  permit  the  contractor  to  do  bo  m 
his/her  own  name;  a  contractor  may  not 
pursue  eviction  in  the  name  of  the 
Government  (FmHA).  Custodial 
property  may  be  managed  in  the  same 
manner  as  inventory  property  except 
that  it  may  be  leased  only  if  it  is 
habitable  without  repairs  in  excess  of 
those  authorized  in  5  1955.55(c)  of  this 
subpart.  Farm  or  organization  property, 
such  as  rental  housmg  and  community 
facilities,  may  be  operated  under  a 
management  contract  if  the  State 
Director  has  determined  it  is 
approporiate  lo  have  the  property  in 
operation.  In  any  case,  the  primary 
consideration  in  selecting  the  method  of 
management  to  be  used  is  to  protect  the 
Covemment'ii  iiileresl.  If  property  lo  be 
operated  or  leased  under  a  management 
contract  is  located  in  an  area  identified 
by  the  Federal  Insurance  Administration 
as  a  special  fkiod  or  mudslide  hazard 
area,  lessees  or  tenants  must  be  notj^d 
to  that  effect  in  accordance  with 
§  1955.66(e)  of  this  subpart.  A 
management  contract  which  covers 
property  in  such  a  hazard  area  may 
provide  for  the  contractor  lo  issue  the 
required  notices. 

(c)  Obtaining  services  for 
management  and.' or  operation  of 
properties.  Services  for  management 
repair,  and/or  operation  of  properties 
will  be  obtained  by  contract  in 
accordance  with  FmHA  Instruction 
2024-A  (available  in  any  FmHA  office). 

(1)  Management  contracts. 
Management  contracts  are  flexible 
instruments  which  may  be  tailored  lo 
meet  the  specific  needs  of  almost  any 
situation  involving  custodial  or 
inventory  prop»?rty.  This  type  of  contract 
may  be  used  to  manage  and  maintain 
SFH  properties,  farms,  and  any  other 
type  of  facility  for  which  FmHA  is 
responsible.  Organization- type 
properties  will  be  secured,  maintained. 
repaired,  and  operated  if  authorized.  In 
accordance  with  a  management  plan 
prepared  by  the  District  Director  and 
approved  by  the  State  Director  if  the 
amount  of  total  debt  does  not  exceed 
the  State  Director's  loan  approval 
authority,  or  by  the  Administrator.  For 
MFli.  this  plan  should  follow  the 


guidance  provided  by  Subpart  C  of  Part 
1930  of  this  chapter.  .\n  audit  of  the 
borrower's  records  may  be  required  if 
recent  financial  information  is  not 
available,  For  MFH  protects,  tenant 
occupano,'  and  selection  will  he  in 
accordance  with  the  occupancy 
standards  set  forth  in  Subpart  C  of  Part 
1930  of  this  chapter.  Tenants  will  be 
required  to  sign  a  written  lease  if  one 
does  not  exist  when  the  property  is 
acquired  or  taken  mto  custody  If  a 
contract  involves  management  of  an 
MFH  project  with  5  or  more  units,  or  5  or 
more  single-family  dwellings  located  in 
the  same  subdivision,  the  contractor 
must  furnish  Form  HUD  93*1.2, 
"Affirmative  Fair  Housing  Marketing 
Plan."  subject  to  FmHA's  approval. 
Contracts  fiw  management  of  farm     , 
inventory  property  will  be  offered  on  a 
competitive  bid  basis,  giving  preference 
to  persons  who  live  m.  and  own  and 
operate  qualified  small  businesses  in  the 
area  where  the  property  is  located  in 
accordance  with  the  provisions  in 
Exhibit  I,  paragraph  II  C.  "Procurement 
Preference  Program."  of  FmHA 
Instruction  2024-A  (available  in  any 
FmHA  office). 

(2)  Authority  to  enter  into 
management  contracts,  (i)  The  County 
Supervisor  may  enter  into  a 
management  contract  for  basic  serxices 
invoUing  farms  or  not  more  than  25 
single-family  dwellings;  however,  the 
aggregate  amount  paid  under  a  contract 
may  not  exceed  the  contracting 
authority  limitation  for  County 
Supervisors  outlined  in  FmHA 
Instruction  2024-A  [available  in  any 
FmHA  office). 

{iil  A  District  Director  may  enter  into 
a  management  contract  for  basic 
maintenance  and  management  services 
for  an  MFH  project  withm  the 
contracting  authority  outlined  in  FmHA 
Instruction  2024-A  (available  in  any 
FmHA  office).  The  aggregate  amount  of 
any  contract  may  not  exceed  that 
contracting  aulhonty. 

(iii)  A  CO  in  the  State  Office  may 
enter  into  a  management  contract  for 
basic  services  involving  more  than  25 
single-family  dwellings,  a  more  complex 
management  contract  for  SFH  property. 
or  an  appropriate  contract  for 
management  or  operatiun  of  farm  or 
organization-type  property.  The 
aggregate  amount  paid  under  a  contract 
may  not  exceed  the  contracting 
authority  limitation  for  State  Office  staff 
outlined  in  FmHA  Instruction  2024-A 
(available  in  any  FmHA  office). 

(iv)  If  a  proposed  management 
contract  will  exceed  the  contracting 
authority  for  State  Office  staff  within  a 
short  time,  a  request  for  contract  action 


will  be  forwarded  to  the  Administrator. 
to  the  attention  of  the  appropriate 
program  division. 

(3)  Specification  of  services.  All 
management  contracts  will  provide  for 
termination  by  either  the  contractor  or 
the  Government  upon  30  days  written 
notice.  Contracts  providing  for 
management  of  multiple  properties  will 
also  provide  for  properties  lo  be  added 
or  removed  from  the  contractors 
assignment  whenever  necessary,  such 
as  when  a  property  is  acquired  or  taken 
into  custody  during  the  period  of  a 
contract  or  when  a  property  is  sold  from 
inventory.  If  a  contractor  prepares 
repair  specifications,  that  contractor  will 
be  excluded  from  the  solicitation  for 
making  the  repairs  to  avoid  a  conflict  of 
interest.  If  a  management  contract  calls 
for  specification  wnting  services,  a 
clause  must  be  inserted  in  the  contract 
prohibiting  the  preparer  of  his/her 
associates  from  doing  the  repair  work. 
Examples  of  both  basic  and  more 
complex  management  contracts  are 
included  in  Exhibit  A  to  FmHA 
Instruction  2024-A  (available  in  any 
FmHA  office). 

(4)  Costs-  Costs  incurred  with  the 
management  of  property  will  be  paid 
according  to  FmHA  Instruction  2024-P 
(available  in  any  FmHA  office)  by 
completion  of  Form  AD  83fl  or  SF 1034 
and  processing  Forms  FmHA  2024-1  or 
FmHA  938B,  as  appropriate  in 
accordance  with  the  respective  FMIs. 
For  management  of  custodial  property, 
costs  Will  be  charged  lo  the  borrower  s 
account  as  recoverable:  and  for 
management  of  inventorv-  property  as 
noru-ecoverable.  Except  for  management 
fees,  costs  of  managmg  MFH  inventory 
properly  when  tenants  are  still  in 
residence  w^ll  be  paid  to  the  extent 
possible  with  rental  income. 
Management  fees  will  be  paid  to  the 
manager  by  use  of  SF  1034  or  AD  83R 
and  processing  Forms  FmHA  2024-1  or 
FmHA  B38B.  as  appropriate,  according 
to  the  respective  FNfis 

(d|  Additional  manogf^ment  sen' ices. 
Additional  types  of  management 
services  and  supphes  for  which  the 
State  Director  may  authorize  acquisition 
include:  Appraisal  services  (except  for 
MFlf),  security  services,  newspaper 
copy  preparation  services,  market  data 
and  comparable  list  acquisition,  and  lax 
data  acquisition.  If  the  Stale  Director 
believes  there  is  a  need  to  acquire  other 
services  not  listed  in  this  paragraph  or 
authorized  elsewhere  in  this  subpart,  the 
State  Director  should  make  a  written 
request  to  the  Assistant  Administrator 
(appropriate  program)  for  consideration 
and/or  authorization. 
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§  1955.M    Um*  of  n 

When  inventory  rea!  property,  other 
than  MFH  properties,  cannot  be  sold 
promptly,  or  when  costodial  property  is 
subject  to  lengthy  hquidation 
proceedings,  leasing  may  be  used  as  a 
management  tool  when  it  is  clearly  in 
the  best  interest  of  the  Government 
Leasing  will  not  be  used  as  a  means  of 
deferrmg  other  actions  which  should  be 
taken,  such  as  liquidation  of  loans  m 
abandonment  cases  or  repair  and  sale  of 
inventory  property.  Leases  will  provide 
for  cancellation  by  the  leasee  or  FmHA 
on  30-day  written  notice  unless  Special 
Stipulations  m  an  individual  lease  for 
good  reason  provide  otherwise.  If 
extensive  repairs  are  needed  to  render  a 
costodial  property  suitable  for 
occupancy,  this  will  preclude  its  being 
leased  since  repairs  must  be  limited  tu 
those  essential  to  prevent  further 
deterioration  of  the  security  in 
accordance  with  §  1955.55(c)  of  this 
subpart  The  requirements  of  Subpart  G 
of  Part  1940  of  this  chapter  will  also  be 
met  for  all  leases. 

(a)  Authority  to  approve  lease  of 
property — (1)  Custodial  property. 
Custodial  property  may  be  leased 
pending  foreclosure  with  the  servicing 
official  approving  the  lease  on  behalf  of 
FmHA. 

[Z]  Inventory  property .—{\)  5FH.  The 
County  Supervisor  may  approve  the 
lease  of  single-family  dwellings. 

(ii)  MFH.  MFH  projects  will  generally 
not  be  leased,  although  individual  livmg 
units  may  be  leased  under  a 
management  agreement.  After  the 
property  is  placed  under  a  management 
contract,  the  contractor  will  be 
responsible  for  leasing  the  individual 
units  in  accordance  with  Subpart  C  of 
Part  1930  of  this  chapter.  In  cases  where 
an  acceptable  management  contract 
cannot  be  obtained,  the  District  Director 
may  execute  individual  leases. 

(iii)  Farm  property.  (A)  Any  property 
which  secures  an  insured  loan  made 
under  the  CONACT  and  which  contains 
a  dweUing  (whether  located  on  or  off  the 
farm)  that  is  possessed  and  occupied  as 
a  principal  residence  by  a  prior  owner 
who  was  personally  liable  for  a  Fanner 
Program  loan  must  first  be  considered 
for  Homestead  Protection  in  accordance 
with  Subpart  S  of  Part  1951  of  this 
chapter.  In  addition,  the  former  owner. 
spouse  and  child(ren)  of  the  former 
owner  and  any  entity  members  must 
first  be  considered  for  leaseback/ 
buyback  in  accordance  with  Subpart  S 
of  Part  1951  of  this  chapter. 

(B|  The  County  Supervisor  may 
approve  the  lease  of  farm  property  when 
a  feasible  plan  of  operation  can  be 


developed  in  accordance  with  \  1924.57 
of  Subpart  B  of  Part  1924  of  this  chapter. 

(C)  When  a  lease  with  an  option  to 
purchase  is  signed,  the  lessee  ahouJd  be 
told  that  FmHA  cannot  make  a 
commitment  to  finance  the  purchase  of 
the  property  m  the  future.  Except  for 
leases  with  an  option  to  purchase, 
special  stipulations  will  be  made  a  part 
of  farm  leases  to  provide  that  Ihe 
Government  may  terminate  the  lease  in 
order  to  sell  the  farm,  but  in  that  event 
and  the  lessee  will  retain  the  right  to 
harvest  growing  crops  and  rental 
payment  will  be  prorated  between  the 
Govenment  and  the  purchaser  of  the 
property 

(D)  The  County  Super^'isor  shall 
report  ail  leases  of  farms  to  the  local 
Agncultural  Stabilization  and 
Conservation  Service  (ASCS)  office  and 
all  subsequent  changes  in  leases  or  sale 
of  the  property. 

(E)  Chattel  property  will  not  normally 
be  leased  unless  it  is  attached  to  the  real 
estate  as  a  fixture  or  would  normally 
pass  with  the  land. 

(F)  The  property  may  not  be  used  for 
any  purpose  that  will  contribute  to 
excessive  erosion  of  highly  erodible 
land  or  to  the  conversion  of  wetlands  to 
produce  an  agricultural  commodity,  as 
further  explained  in  Exhibit  M  of 
Subpart  G  of  Part  1940  of  this  chapter. 
All  prospective  lesses  will  be  notified  in 
wntmg  of  the  presence  of  highly 
erodible  land,  converted  wetlands  and 
wetlands  on  inventory  property.  This 
notification  will  enclose  a  copy  of  Form 
SCS-CPA-26.  "Highly  Erodible  Land 
and  Wetland  Conservation 
Determination."  which  identifies 
whether  the  property  contains  wetland 
or  converted  wetland  or  highly  erodible 
land.  The  notification  will  bUq  state  that 
the  lease  will  contain  a  restnrtton  on 
the  use  of  such  property  and  that 
FmllA's  compliance  requirements  for 
wetlands,  converted  wetlands,  and 
highly  erodible  land  are  contained  in 
Exhibit  M  of  Subpart  G  of  Part  1940  of 
this  chapter.  If  converted  wetlands  are 
present,  the  notification  will  also  state 
that  FmHA  will  not  lease  converted 
wetlands  for  the  purpose  of  producing 
an  agncultural  commodity.  Additionally. 
a  copy  of  Form  SCS-CPA-26  will  be 
attached  to  the  lease  and  the  lease  will 
contain  a  special  stipulation  as  provided 
on  the  FMI  to  Form  FmHA  1955-20. 
"Lease  of  Rea!  Property."  prohibiting  the 
use  of  the  property  as  specified  above. 

(iv)  Orofrni7nnon  pnyperty  other  than 
MFH.  Only  the  State  Director,  with  the 
advice  of  appropriate  National  Office 
staff  may  approve  the  lease  of 
organization  property  other  than  MFH. 
such  as  community  facilities,  recreation 
projects,  and  businesses  Lease  of 


utilities  may  require  approval  by  State 
regulatory  agencies  OGC  assistance 
will  be  requested  in  preparation  of  the 
lease  for  property  in  this  category. 

(b)  Selection  of  lessees  for  other  than 
farm  property.  When  the  property  to  be 
leased  is  residential,  a  special  effort  will 
be  made  to  reach  prospective  lessees 
who  might  not  otherwise  apply  because 
of  existing  community  patterns  A  lessee 
will  be  selected  considering  the 
potential  as  a  program  applicant  for 
purchase  of  the  property  (if  property  is 
suited  for  program  purposes)  and  ability 
to  preserve  the  property  The  leasing 
ofTicifll  may  require  verification  of 
income  and/or  a  credit  report  (to  be 
paid  for  by  the  prospective  lessee)  as 
he/she  deems  necessary  to  assure 
payment  ability  and  creditworthiness  of 
the  prospective  lessee. 

(c)  Sclrctjon  of  lessees  for  farm 
property — [\)  Farm  plans.  All 
prospective  lessees  will  be  required  to 
submit  a  farm  plan  for  the  upcoming 
crop  year  and  to  submit  evidence  of 
iheir  income  The  County  Supervisor 
must  determine  that  the  prospective 
lessee  has  the  financial  resources  and 
farm  management  skills  and  experience 
that  are  sufficient  to  assure  a  reasonable 
prospect  that  the  terms  of  the  lease  can 
be  fulfilled.  The  County  Supervisor  may 
require  verification  of  income  and/or  a 
credit  report  (to  be  paid  for  by  the 
prospective  lessee)- 

(2)  Racial  and  ethnic  consideration.  In 
accordance  with  the  policies  set  forth  in 
Exhibit  B  of  Subpart  A  of  Part  1943  of 
Ibis  chapter,  the  approval  official  will 
"hiake  a  special  effort  to  insure  that  those 
prospective  lessees  are  reached  in  the 
marketing  area  who  traditionally  would 
not  be  expected  to  lease  FmHA  farm 
inventory  properties  or  apply  for  farm 
ownership  loan  assistance  because  of 
existing  racial  or  ethnic  prejudice. 
Emphasis  will  be  placed  on  providing 
technical  assistance  to  such  socially 
disadvantaged  individuals  in 
accordance  with  the  applicable  sections 
of  Subpart  A  of  Part  1910  of  this  chapter. 

(3)  Rights  of  previous  owner  and 
notification.  For  leaseback/buyback 
rights  of  former  borrower/owners,  refer 
to  Subpart  S  of  Part  1951  of  this  chapter. 
Grazing  Association.  Indian  Land 
Acquisition,  and  other  organization  type 
loans  as  defined  in  S  1955.53  of  this 
subpart,  are  not  subject  to  the 
leaseback/buyback  and  Homestead 
Protection  provisions  of  Subpart  S  of 
1951  of  this  chapter 

(d|  Property  securing  Former  Program 
loans  located  within  an  Indian 
Reservation.  (1}  If  real  property  securing 
a  Farmer  Program  loan  Is  located  within 
an  Indian  Reservation  and  the  owner  or 
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farmer  owner  is  a  member  of  such 
Indian  tribe,  such  member-owner  will  be 
offered  leaseback/buyback  rights 
pursuant  to  Subpart  S  of  Part  1951  of 
this  chapter  State  Directors  will  contact 
the  Bureau  of  Indian  Affairs  Agency 
supervisor  to  determine  the  boundaries 
of  Indian  Reservations  and  Indian 
allotments.  A  State  supplement  will  be 
issued  to  identify  the  boundanes  oFsuch 
Indian  Reservations  and  Indian 
allotment  lands.  If  the  former  owner  is  a 
member  of  the  tribe  and  does  not  want 
tu  exercise  leaseback/buyback  rights, 
the  spouse  and  children  of  the  former 
member-owner  will  be  offered 
leaseback/buyback  rights  pursuant  to 
Subpart  S  of  Part  1951  of  this  chapter. 
The  previous  operator  of  property 
located  within  an  Indian  Resen'ation 
whose  former  owner  is  a  member  of  the 
tribe  having  jurisdiction  of  such  property 
is  not  entitled  to  leaseback/buyback 
rights  and  will  not  be  notified. 

(2)  The  tribe  of  which  (he  former 
owner  is  a  member  will  also  be  notified 
by  letter,  similar  to  Exhibit  B  of  this 
subpart,  at  the  time  FmHA  acquires  the 
property,  of  the  potential  of  such 
member-former  owner's  property  being 
available  for  leaseback/buyback  and 
advise  the  tribe  of  additional  leaseback/ 
buyback  priority  rights  as  follows 
(unless  the  tribe  shall  have  established  a 
different  priority  order  for  these 
additional  leaseback/buyback  rights}. 

(i)  To  an  Indian  member  of  the  Indian 
tribe  that  has  iurisdiction  over  the 
reservation  within  which  the  real 
property  is  located: 

(ii)  To  an  Indian  corporate  eniity: 

(iii)To  the  Indian  tribe. 

(3)  U  any  individual.  Indian  corporate 
entity  or  Indian  tribe  covered  in 
paragraphs  ld)ll)  and  Id)(2)  wishes  to 
lease  or  purchase  the  property,  the 
County  Supervisor  must  determine  the 
prospective  lessee  or  purchaser  has  the 
financial  resources  and  management 
skills  and  experience  that  is  sufficient  to 
assure  a  reasonable  prospect  thai  the 
terms  of  the  lease  or  purchase 
agreement  can  be  fulfilled.  Adverse 
decisions  will  be  appealable  pursuant  lo 
Subpart  B  of  Part  1900  of  this  chapter. 

14)  If  the  real  property  is  not  leased  or 
purchased  by  any  individual.  Indian 
corporate  eniity  or  Indian  tribe  pursuant 
to  paragraphs  |d|(l)  and  (d)(2)  and  all 
appeals  have  concluded,  the  Slate 
Director  shall  tran.sfer  the  property  to 
the  Secretar>'  of  the  Interior. 

(5)  Properties  withm  a  rpscrx'ation 
formerly  owned  by  eniiues  and  non- 
tnbal  members  will  be  treated  as  regular 
inventory  that  is  not  located  on  an 
Indian  Reservation  and  disposed  of 
pursuant  to  this  subpart  and  Subpart  C 
of  this  part.  Leaseback/buyback  rights 


will  be  given  to  the  former  owner, 
spouse,  or  children  of  the  former  owner. 
as  well  as  any  previous  operators  as 
outlined  in  Subpart  S  of  Part  1951  of  this 
chapter 

(e)  Lease  amount  Inventory  properly 
will  be  leased  for  an  amount  equal  to 
that  for  which  similar  properties  in  the 
area  are  being  leased  or  rented  (market 
rent).  In  no  case  will  inventory  property 
be  leased  for  a  token  amount 

(1 )  Form  property.  The  County 
Supervisor  will  make  a  8ur\'ey  of  lease 
amounts  of  farms  in  the  immediate  area 
with  similar  soils,  capabilities,  and 
income  potential  to  arrive  at  a  market 
rent  amount.  While  cash  rent  is 
preferred,  lease  of  a  farm  on  a  crop- 
share  basis  may  be  approved  if  this  is 
the  customary  method  in  the  area.  If  Ihe 
lease  amount  is  to  be  a  share  of  the 
crop,  this  must  be  outlined  in  detail  in 
Special  Stipulations  in  the  lease  in 
accordance  with  the  FMI  for  Form 
FmHA  1955-20.  "Lease  of  Real 
Property."  The  lessee  will  in  these  cases 
market  the  crop(s).  provide  FmHA  with 
documented  evidence  of  crop  Income. 
and  pay  the  pro  rata  share  of  the  income 
to  FmHA.  The  leasing  official  is 
responsible  for  seeing  that  crops  are 
properly  accounted  for  and  collecting 
the  lease  money. 

(2)  SFH  property.  If  the  lessee  is  a 
potential  eligible  applicant  for  a  loan  to 
purchase  the  house,  the  lease  amount 
may  be  set  at  an  amount  approximating 
the  monthly  loan  payment  if  a  loan  were 
made  (reflecting  interest  credits,  if  any) 
calculated  on  the  basis  of  price  of  the 
house  and  incnmf  of  the  lessee,  plus  Via 
of  the  estimated  real  estate  taxes. 
property  insurance,  and  maintenance 
which  would  be  payable  by  a 
homeowner. 

(3)  Property  other  than  farm  or  SFH. 
Any  tnventon,'  property  other  than  a 
farm  or  single-family  dwelling  will 
generally  be  leased  for  market  rent  for 
that  type  property  ui  the  area.  However. 
surii  property  may  be  leased  for  less 
than  market  rent  with  prior  approval  of 
the  Administrator. 

(f)  Property  in  a  flood  or  mudslide 
hazard  area.  Inventory  property  located 
in  areas  identified  by  the  Federal 
Insurance  Administration  as  special 
flood  or  mudslide  hazard  areas  wil)  not 
be  leased  or  operated  under  a 
management  contract  without  prior 
written  notice  of  the  hazard  to  the 
prospective  lessee  or  tenant.  If  property 
is  leased  by  FmHA  the  servicing  official 
vill  provide  the  notice,  and  if  property  is 
Ifased  under  a  mandgement  cuntract. 
the  contractor  m.ust  provide  the  notice  in 
compliance  with  a  provision  to  that 
efTect  included  m  the  contract.  The 
notice  must  be  m  writing,  signed  by  the 


servicing  official  or  the  contractor,  and 
delivered  to  the  prospective  lessee  or 
tenant  at  least  one  day  before  the  lease 
is  signed.  A  copy  of  the  notice  will  be 
attached  to  the  onginal  and  each  copy 
of  the  lease. 

(g)  Highly  erodible  land.  Leases  of 
farm  inventory  property  land  that  is 
"highly  erodible  land"  as  determmed  by 
the  SCS  must  contain,  as  requirements 
of  the  leases,  conservation  practices 
specified  by  the  SCS  and  approved  by 
the  FmHA. 

(h)  Lease  of  farm  property  with  option 
to  purchase.  Except  for  property  thai 
was  pledged  to  secure  a  loan  to  an 
organization,  a  lessee  may  be  given  the 
option  to  purchase  farm  property  Terms 
of  the  option  will  be  set  forth  as  part  of 
the  lease  as  a  special  stipulation  in 
accordance  with  the  FMI  for  Form 
FmHA  1955-20.  The  purchase  price 
(option  price)  will  be  the  lower  of  the 
capitalization  value  or  the  market  value, 
as  of  the  date  the  option  is  exercised,  of 
the  farm  as  set  forth  in  Subpart  A  of  Pari 
1809  of  this  chapter  (Fmii^  Instrucliun 
422.1)  and  supported  by  a  current 
appraisal  on  Form  FmHA  422-1. 
"Appraisal  Report-Farm  Tract."  If  there 
is  more  than  a  5  percent  difference 
between  the  market  value  and  the 
capitalization  value,  the  appraisal  will 
be  reviewed  by  the  Stale  Director's 
designee.  The  reviewer  will  determine  if 
the  appraisal  values  are  adequately 
supported.  A  lease  with  option  to 
purchase  to  individuals  with  leaseback/ 
buyback  rights  in  accordance  with 
Subpart  S  of  Part  1951  of  this  chapter 
will  be  from  1  year  up  to  5  years.  The 
lessee  with  leaseback/buyback  rights 
will  select  the  term  of  the  lease.  For 
those  individuals  that  do  not  have 
leaseback/buyback  rights,  a  lease  with 
option  to  purchase  farm  property  will 
normally  not  exceed  1  year,  but  may  in 
justifiable  cases  be  for  a  penod  not 
longer  than  3  years  The  lease  payments 
will  not  be  applied  toward  the  purchase 
price.  Indian  tnbes  or  tribal  corporations 
which  utilize  the  Indian  Land 
Acquisition  program  wili  be  allowed  to 
purchase  the  propert\  for  its  market 
value  less  the  contributory  value  of  the 
buildings,  m  accordance  with  Subpart  F 
of  Part  1942  of  this  chapter  For 
Preservation  Loan  Programs,  refer  to 
Subpart  S  of  Part  1951  of  this  chapter 
Denials  of  applications  for  or  disputes 
over  terms  and  conditions  of  a  lease  are 
appealable,  pursuant  to  Subpart  B  of 
Part  1900  of  this  chapter. 

( i )  .-1  dvertising  farm  property  for 
lease.  Advertisement  is  not  required 
when  an  existing  lease  will  be  renewed 
or  renegotiated  with  the  present  lessee 
or  when  the  property  is  being  offered 
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pursuant  lo  leaseback/buyback. 
Otherwise,  to  assure  fair  and  equitable 
treatment  to  alt  interested  parties,  public 
notice  will  he  given  of  the  availability  of 
each  inventory  property  for  lease.  Public 
notice  means,  as  a  minimum, 
advertisement  m  a  newspaper  or 
periodical  that  has  a  major  circulation  in 
the  area  where  the  inventory  property  is 
located  The  public  notice  shall  include 
as  a  minimum; 

(1)  All  of  the  applicable  qualifications, 
terms,  conditions,  restrictions,  and 
stipulations  associated  with  the  lease, 
and  how  and  when  a  lessee  will  be 
seipcted; 

(2)  A  description  of  the  property 
including  its  location  and  the  presence 
of  any  natural  hazards  such  as 
noodplams.  wetlands  and  special 
mudslide  hazard  areas: 

\3)  The  closing  date  and  time  for 
receivmg  written  offers  lo  lease; 

14)  The  terms  of  the  lease; 

15}  A  statement  that  the  Government 
reserx'es  the  right  to  reject  all  offers  to 
lease; 

(8)  A  statement  that  the  property  will 
be  leased  without  regard  lo  race,  color, 
religion,  sex,  age,  national  origin  or 
mantat  status 

(j)  Costs  The  costs  of  repairs  lo 
leased  property  will  be  paid  by  the 
Government,  However,  the  Government 
will  not  pay  costs  of  utilities  or  any 
other  costs  of  operation  of  the  property 
by  the  lessee  Repairs  will  be  obtained 
pursuant  to  FmHA  Instruction  1955-D 
(available  in  any  FmllA  office). 
Expenditures  on  custodial  property  as 
limited  in  §  1RS.S,.S5(c)f2|  of  (his  subpart 
will  be  charge':  lo  the  borrower's 
account  as  remverable  coats;  and  on 
inventory  prof  :'v.  they  will  be  charged 
to  the  invento-^ ,  account  as 
nonrecoverabi  ■    oata. 

(k)  Security  J-  posit  A  security 
deposit  in  at  K^  i  the  amount  of  one 
month's  rent  w    i  he  required  from  all 
lessees  of  SFl '       perties.  The  security 
deposit  for  fa,-    ,  .operty  should  be 
delermmed  b>     -nsidering  only  the 
improvements  -^  facilities  which  might 
be  subject  to  n'  -^use  or  abuse  during  the 
term  of  the  le.i  ■    For  all  other  types  of 
property,  the  '••■   -.ing  official  may 
deiermine  wht  >'.f:T  or  not  a  security 
deposit  wiil  bi-  '.quired  and  the  amount 
of  the  deposit  w:th  advice  from  the  State 
Office  st.iff  19  requested  Security 
deposits  will  be  remitted  according  lo 
.  FmHA  instruc'jon  1951-B  [available  in 
any  FmHA  office)  and  held  by  the 
Finance  Office  until  the  leasing  official 
determines  to  return  or  otherwise  lo 
dispose  of  the  security  deposit.  The 
Finance  Office  Property  Accounting  Unit 
will  be  requested  by  memorandum  to 
return  the  deposit  lo  the  servicing  office 


for  delivery  to  the  lessee;  or.  if  the 
deposit  is  to  be  retained  by  FmHA.  to 
apply  it  to  the  borrower's  account  (for 
custodial  property)  or  to  the  inventory 
account,  as  appropriate. 
For  MFH  projects,  either  the  security 
deposit  policy  may  be  suspended  or  the 
deposits  will  be  handled  as  follows: 

(1)  Form  FmHA  1944-9.  "Multiple 
Housing  Certification  and  Payment 
Transmittal."  prepared  according  lo  the 
FM\  must  be  forwarded  to  the  Finance 
Office  for  every  tenant  from  whom  a 
deposit  IS  required.  A  notation  will  be 
entered  under  the  tenant's  name  that  it 
is  a  security  deposit  for  inventory 

properly.  Advice  No. ,  formerly 

owned  by . 

(2)  [f  security  deposits  are  no  longer  lo 
be  required  arid  there  are  outstanding 
deposits  which  should  be  refunded. 
requests  will  be  handled  as  they  would 
have  been  prior  to  acquisition  of  the 
property. 

(I)  Lease  form.  Form  FmHA  1955-20, 
prepared  according  lo  the  FMl,  or  other 
form  approved  by  OGC.  will  be  used  by 
FmHA  to  lease  property.  The  lease  will 
be  prepared,  executed,  and  distributed 
according  lo  the  FMI  depending  on 
whether  it  is  custodial  or  invenlory 
property-  On  receipt  of  a  lease  of 
invenlory  properly,  the  Finance  Office 
will  estabhsh  a  lease  account  in  the 
lessee's  name, 

(m)  Lease  income.  Lease  proceeds  will 
be  remitted  according  to  FmHA 
Instruction  1951-B  [available  in  any 
FmHA  office). 

(1)  Custodial  properly.  The  proceeds 
from  lease  of  custodial  property  will  be 
applied  to  the  borrower's  account  as  an 
extra  payment  unless  foreclosure 
proceedings  require  thai  such  payments 
be  held  in  suspense.  OGC  will  be 
consulted  as  to  the  procedure  to  be 
followed  in  each  State  and  instructions 
will  be  given  in  a  State  supplement. 

(2)  Inventory  property.  The  proceeds 
from  lease  of  inventory  property  will  be 
applied  to  the  lease  account. 

(n)  Termination  of  lease  of  inventory 
property.  When  a  lease  is  terminated,  or 
when  the  property  is  sold  before 
expiration  of  the  term  shown  of  the 
lease  submitted  to  the  Finance  Office, 
the  servicing  offical  will  notify  the 
Finance  Office  of  the  termination  and 
the  effective  date  of  termination 
according  lo  the  F\1I  for  Form  FmHA 
1955-20. 

(o)  Leasing  after  expiration  of 
Leaseback /Buy  back  rights.  Except  for 
property  covered  by  paragraph  (d)  of 
this  section,  once  all  rights  under 
leaseback/buyback  (see  Subpart  S  of 
Part  1951  of  this  chapter)  have  expired. 
the  property  may  be  leased  in 


accordance  with  the  provisions  of  this 
subpart  or  sold  in  accordance  with  the 
provisions  of  Subpart  C  of  this  part. 

(p)  Socially  disadvantaged  program 
Inventory  farms  will  be  targeted  for 
socially  disadvantaged  loans  as 
authorized  in  S  194313  of  Supbart  A  of 
Part  1943  of  this  chapter. 

3  1955.67    Paym*nt  of  H«nt 

(a)  If  real  estate  was  acquired  subject 
to  a  lien,  the  servicing  official  may 
authorize  payment  of  inslallmenis  ihal 
may  include  escrow  payments  to  the 
prior  lienholder  for  taxes,  if  the  properly 
is  taxable.  Payment  will  be  made 
according  to  FmHA  Instruction  2024-P 
[available  in  any  FmHA  office)  by 
preparation  of  SF-1034  and  submission 
of  Form  FmHA  2024-1  prepared  and 
distributed  according  to  the  FMls.  The 
payment  will  be  charged  to  the 
invenlory  account  as  a  nonrecoverable 
cost.  If  il  is  later  determined  that 
continuing  to  make  payments  on  prior 
liens  is  no  longer  in  the  best  interest  of 
the  Government  for  reasons  such  as.  but 
not  limited  to,  declining  property  values 
or  uninsured  property  losses,  the  Slate 
Director  may: 

[1]  Convey  the  property  to  the  prior 
lienholder  if  the  lienholder  will  agree  lo 
accept  the  conveyance  in  full 
satisfaction  of  the  prior  lien;  or 

(2)  Discontinue  payments  lo  the 
lienholder,  and  allow  the  lien  to  be 
foreclosed. 

(b)  If  the  Slate  Director  determines 
Ihal  paying  a  lien  in  full  would  be  in  the 
best  interesi  of  the  Government,  he/she 
will  obtain  the  advice  of  OGC  with 
respect  to  the  procedures  for  paying  Ihe 
lien  in  full  and  having  the  mortgage 
released  or  assigned  to  the  Government. 
The  County  Supervisor  or  District 
Director  will  obtain  from  Ihe  lienholder 
a  statement  of  the  amount  owed  and 
process  SF-1034  and  Form  FmHA  2014-1 
to  request  payment  to  the  lienholder 
which  wilt  be  charged  lo  the  inventory 
account  as  a  nonrecoverable  cost. 

$  19SS.68    Payment  of  Taxes. 

Property  acquired  by  FmHA  is  subject 
to  taxation  by  Slate  and  local  poiilical 
jurisdictions  in  the  same  manner  and  lo 
the  same  extent  as  other  property  of  the 
same  kind,  unless  State  taw  specifically 
exempts  properly  owned  by  the 
Government  from  taxation.  Where 
jurisdictions  change  their  law  or  codes 
lo  begin  taxing  Government-owned 
property,  only  taxes  accruing  after  the 
effective  date  of  the  change  may  be 
paid.  A  state  supplement  may  be  issued 
with  the  advice  of  OGC  to  cover 
individual  Stale  laws.  The  ser\icing 
official  shall  notify  the  appropriate 
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taxing  authority[ie8)  in  writing  when 
title  lo  real  estate  is  acquired  by  the 
Government  and  shall  advise  that 
claims  for  taxes,  if  applicable,  during  the 
Government's  ownership  should  be 
billed  to  FmHA  at  ihe  County  Office  or 
District  Office  address.  When  inventon,' 
property  is  taxable,  payment  will  be  as 
follows- 

(a)  Suitable  or  program  property. 
When  properly  is  suited  for  program 
purposes,  the  servicing  officia)  will 
prepare  SF 1034  and  process  Form 
FmHA  2024-1  for  payment  of  taxes 
when  due.  charging  them  as 
nonrecoverable  costs  to  the  inventory 
account.  If  property  was  acquired 
subject  to  a  prior  hen,  the  prior 
lienholder  will  be  contacted  before 
submitting  a  voucher  lo  see  if  that 
lienholder  will  pay  the  taxes- 

(b)  Surplus  property.  When  inventory 
property  acquired  under  provisions  of 
the  CON'ACT  is  classified  as  surplus, 
taxes  will  be  paid  as  outlined  in 
paragraph  (a)  of  this  section. 

(c)  Nonprogram  (NP)  housing 
property.  When  property  is  classified  as 
NP  and  the  value  is  limited  lo  the  extent 
that  taxes  which  accrue  before  disposal 
may  exceed  the  value  of  Ihe  property, 
payment  of  taxes  will  be  deferred  until 
the  property  is  sold  If  the  taxing 
authority  schedules  a  tax  sale  before 
FmHA  can  sell  the  property,  the  value 
will  be  weighed  against  the  taxes  and 
Ihe  decision  made  whether  lo  pay  the 
taxes  and  continue  sales  efforts  or  to  let 
the  property  go  for  Ihe  delinquent  taxes. 
The  decision  made  should  be  that  which 
is  in  the  Covemroent'a  best  financial 
interest 

§  1955.69    Inaurance. 

Insurance  in  force  at  the  time  property 
is  acquired  will  not  be  cancelled; 
however,  no  additonal  premiums  will  be 
paid,  except  as  follows: 

(a)  If  organiration-lype  property  is 
operated  by  the  Government  after 
acquisition,  workman's  compensation 
coverage  will  be  obtained.  If  the 
properly  is  located  in  a  flood-hazard 
area  and  operation  of  the  properly 
continues,  flood  insurance  will  be 
continued  in  force.  Premiums  will  be 
paid  by  preparation  of  SF-1034  and 
submission  of  Form  FmHA  2024-1  and 
charged  to  the  inventory  account  as  a 
nonrecoverable  cost. 

(b)  If  there  is  an  outstanding  claim  at 
the  time  of  acquisition,  it  will  be 
handled  in  accordance  with  Subpart  A 
or  B  of  Part  1806  of  this  chapter  [FmHA 
Instruction  426.1  or  426-2).  If  property 
was  acquired  subject  to  a  prior  hen,  the 
servicing  official  shall  advise  the  prior 
lienholder  that  the  Government  does  not 
intend  to  carry  insurance,  except  as 


provided  in  paragraph  (a)  of  this  secilon. 
If,  however,  the  prior  lienholders 
mortgage  requires  the  borrower  to  carry 
insurance.  FmHA  may  provide  the 
required  insurance,  if  necessary,  lo 
prevent  foreclosure  by  the  prior 
lienholder. 

$  1955.70    Inspectton  of  property. 

The  servicing  official  shall  inspect 
property  as  necessary  to  protect  the 
Government's  interest.  Farm  property 
will  be  inspected  at  least  annually  to 
determine  if  adequate  measures  are  in 
effect  to  conserve  the  soil,  maintain  its 
fertility,  and  control  erosion.  Inspection 
will  be  made  in  connection  with  travel 
for  other  purposes,  wherever  possible, 
and  documented  in  the  invenlory  file, 

§  1 95S.7 1    Vandstlam  or  ttieft 

(a)  Reporting.  Willful  damage  to  or 
theft  of  invenlory  or  custodial  property 
will  be  reported  to  local  law 
enforcement  officials  by  the  servicing 
official.  A  wnlten  report  will  be  sent  to 
Ihe  State  Director  with  a  copy  of  the 
Regional  Office  of  the  USDA  Office  of 
Inspector  General  [OIG). 

(b)  Other  actions.  The  servicing 
official  will  cooperate  with  local  law 
enforcement  officials  lo  attempt  to 
resolve  the  incident.  This  includes 
signing  complaints  and  testifying  at 
hearings  or  trials  under  the  jurisdiction 
of  the  local  law  enforcement  system. 
Civil  actions  and  prosecution  under 
Federal  cnminal  statutes  will  be 
processed  through  OGC  in  coordination 
with  OIG.  The  State  Director,  after 
consulting  OGC  as  necessary,  will 
provide  advice  and  assistance  to  the 
servicing  official. 

(c)  Repair  of  damage  due  to 
vandalism  or  theft  Repairs  necessary 
because  of  vandahsm  or  theft  will  be 
accomplished  on  inventory  property  in 
accordance  with  §  1955.64  of  this 
subpart.  Repairs  of  damage  to  custodial 
property  wUI  be  limited  as  outlined  in 

S  I955.55[c)  of  this  subpart  and  obtained 
as  outlined  in  S  1955.55(dl  of  this 
subpart. 

§  1955.72    Uttllzalion  of  Inventory  houtJng 
property  by  Federal  Emergency 
Management  Agency  (FEMA). 

By  a  Memorandum  of  Understanding 
between  FmHA  and  FEMA.  invenlory 
housing  property  not  under  lease  or 
sales  agreement  may  be  made  available 
to  shelter  victims  in  an  area  designated 
as  a  major  disaster  area  by  the 
President.  See  Exhibit  A  of  this  subpart 
(available  in  any  FmHA  office}. 
Authority  is  hereby  delegated  to  the 
Slate  Director  to  implement  this 
Memorandum  of  Understanding;  the 
State  Director  may  redelegate  this 


authority  to  County  Supervisors  or 
District  Directors, 

§§1955.73-1966.79    tRe»wvetfJ 

§  1955.60    Managemont  of  Inventory 
chattel  property. 

Inventory  chattel  property  will  be 
disposed  of  as  soon  after  acquisition  as 
possible.  Holding  of  chattel  property  for 
more  than  60  days  must  be  approved  in 
writing  by  the  State  Director.  Normally. 
chattel  property  will  not  be  leased, 
except  as  provided  in  paragraph  (c)  of 
this  section. 

(a)  Care  of  inventory  chattel  property. 
When  the  servicing  official  determines 
that  inventory  chattel  property  should 
be  cared  for  by  contract.  Ihe  necessary 
services  will  be  obtained  in  accordance 
with  the  provisions  of  this  section  and 
FmHA  Instruction  1955-D  (available  in 
any  FmHA  office). 

[b)  Contracting  for  sen'ices.  Services 
such  as  transportation,  care,  storage, 
and  harvest  of  crops  will  be  obtained  by 
use  of  Form  FniHA  120-10  in  accordance 
with  FmHA  Instruction  1955-D 
(available  in  any  FmHA  office). 

(c)  Lease  of  chattel  propt^rty.  Chattels 
which  are  essential  to  the  operation  of  a 
farm,  such  as  bulk  milk  tanks,  pumps. 
and  center-point  sprinkler  may  be 
leased  with  the  real  property  when  a 
farm  is  to  be  leased.  The  lessee  will  be 
responsible  for  maintenance  end  repairs 
during  the  lease  term  Costs  of  repairs 
will  be  limited  to  those  essential  lo 
place  the  equipment  in  operational 
condition  to  effect  lease  of  the  farm. 
When  a  lessee  cannot  or  will  not  make 
needed  repairs,  the  servicing  of^cial  will 
contact  the  State  Director  for  guidance 
on  economic  feasibility. 

[d)  Documenting  and  reporting 
inventory  transactions.  The  servicing 
o^icial  is  responsible  for  documentmg 
and  reporting  inventory  chattel 
transactions. 

(1)  Losses  and  increases.  Increases  in 
inventory  resulting  fitim  the  birth  of 
hvestock  will  be  noted  on  the  original 
list  of  acquired  chattel  property  in  the 
inventor>-  file,  as  well  as  any  losses. 
These  entries  will  be  dated. 

(2)  Sales.  AH  sales  of  chattel  properly 
will  be  reported  on  Form  FmHA  1955-50. 
"Advice  of  Invenlory  Property  Sold."  in 
accordance  with  the  FMI  and  Subpart  C 
of  this  part  and  recorded  on  the  original 
list  of  acquired  chattel  property  in  the 
inventory  file. 

9 1955.8 1     Exception  auttwhly. 

The  Administrator  may,  in  individual 
cases,  make  an  exception  to  any 
requirement  or  provision  of  this  subpart 
or  address  any  omission  of  this  subpart 
which  is  not  inconsistent  with  the 
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H.;;i  prizing  stiitute  or  other  applicable 
!hw  if  the  Adminislrator  determines  thai 
the  Government's  interest  would  be 
adversely  affected  or  the  immediate 
health  and/or  safety  of  tenants  or  (he 
community  are  endangered  if  there  is  no 
adverse  effect  on  the  Government's 
ir.^erpst.  The  Administrator  will  exercise 
this  duthonty  upon  request  of  the  State 
Director  with  recommendation  of  the 
appropriate  program  Assistant 
Administrator  or  upon  request  initiated 
by  !he  appropriate  program  Assistant 
Administrator  Requests  for  exceptions 
mast  be  made  m  wntin>t  and  supported 
w:ih  documentation  to  explain  the 
ddverse  effect,  propose  alternative 
courses  of  action,  and  show  how  the 
adverse  effect  will  be  elimmated  or 
minimized  if  the  exception  is  granted. 

§  1955.02    State  supp4«menta. 

Sidle  supplements  will  be  prepared 
V.  ith  the  dssisttince  of  OGC  ds 
necessary  to  comply  with  State  laws  or 
oniy  as  specifically  authorized  m  this 
rfjguldtion  to  provide  guidance  to  Fml-IA 
offi!.:d!5  S'dte  supplements  applicable 
III  NJPH  must  have  prior  approval  of  the 
N-itjondi  Office  uthers  may  receive  post 
approval.  Requests  for  approval  for 
those  affecting  MFH  must  include 
rnmpletc  justification,  citations  of  State 
Idw,  and  an  opinion  from  OGC. 

§51955.83-1955.99    (Reserved) 

IS  1955.100    0MB  control  number. 

The  collection  of  information 
rnqiiiremenis  in  this  regulation  have 
bcpn  approved  by  the  Office  of 
Mandj^ement  cind  Budget  and  assigned 
0MB  control  number  05?5~ono. 

Exhibit  A — Memorandum  of 
Understanding  Between  the  Federal 
Emergency  Management  Agency  and 
tlie  Farmers  Homo  Administration 

N'ule. — Triis  'Tiemoranduni  is  avaiUhle  in 

Exhibit  0 — Notification  of  Tribe  of 
Avdilahiht\  of  Farm  Property  for  Lease 

or  Purchase 

(To  Be  used  by  FmllA  To  Notify  Tribe  of 
Leasebark/Buyback] 
From:  County  Supervisor 
To:  (N'dme  of  Tribe  and  address) 
Subject:  Availability  of  Farm  Property  for 
l.ea»e  or  Purchase 

|To  be  used  After  190-Day  Period  Has 
Expired) 

Recently  Farmers  Home  Administration 

IFmH.A)  acqiitred  title  to acres  of  farm 

real  property  located  wilhin  the  boundaries 
'if  your  Reser\3tlon.  The  previous  owner  of 

this  property  was .  We  have 

advised  the  previous  owner  of  leaseback/ 
buyback  rights  and  in  the  event  the  previous 
owner,  previous  owner's  spouse,  or  children 
do  not  enter  into  a  lease  or  purchase 


agreement  by  (enter  (he  dfi^e  190  days  after 
the  date  of  acquisilicm],  the  properly  will  be 
available  to  lease  or  purchase  to  persons  who 
are  members  of  your  tribe,  an  Indian 
Corporate  entity,  or  (he  tnbe  itself-  Our 
resulations  provide  for  those  three  distinct 
prtoriiy  calegoriet  which  may  be  eligitjle. 
however,  you  may  revise  the  order  of  the 
pnoriiy  categories  and  may  restnci  the 
eligibility  to  one  or  any  cumbliuition  of 
categories  Following  is  a  more  detailed 
descnption  of  these  categories: 

1-  Persons  who  are  members  of  your  Tribe. 
Individuals  so  selected  must  he  able  to  meet 
the  eligibility  criteria  for  the  purchase  and/or 
W.aae  of  G<jvemment  inventory  property  and 
be  able  lo  carry  un  a  family  farming 
operation.  Those  persons  not  eligible  for 
FmHA's  regular  prugrams  may  also  purchase 
this  property  as  a  Non-Program  loan  on 
ineliifiblB  rates  and  terms. 

2  Indian  corporate  entities.  You  may 
resirict  eligible  Indian  corpurate  entities  to 
those  authorized  by  your  Tribe  to  lease  and/ 
or  purchase  lands  within  the  tMundahei  of 
your  Reservation.  These  entities  also  must 
meet  the  baste  eligibility  cnteria  established 
for  the  type  of  asaialaoce  granted. 

3.  The  Tribe  itself  ts  also  considered 
eligible  to  exerdse  their  right  to  lease  and/or 
purchase  the  property.  If  avaitable,  Indian 
Land  Acquisition  hinds  may  be  used  or  the 
property  financed  as  a  Non-Program  lonn  on 
ineligible  rates  and  temu. 

We  are  requesting  thai  you  notify  the  local 
FmHA  County  Office  of  your  selection  or 
inteniiona  within  45  days  of  receipt  of  (his 
letter  regarding  the  lease  and/or  purchaiie  of 
this  real  estate.  If  you  havr  questions 
regarding  eligibility  for  any  of  the  Rtoups 
mentioned  aljove.  please  contact  our  office.  If 
the  Tribe  wishes  to  \nHie  or  purchase  the 
property.  bu(  is  unable  lo  do  so  at  this  time. 
Lontart  with  the  FmHA  County  Office  should 
be  made. 

Sincerely. 

C  ■.'.,'";  SupC'r:  '■;-t 

Subpart  C— Disposal  of  Inventory 

Property 

56  SecUon  1955.102  is  revised  (o  read 

d-i  foilowfl: 

S  1955.102    PoHcy. 

Sales  efforts  will  be  initiated  as  soon 
as  property  is  acquired  in  order  to  effect 
sale  at  the  earlicBt  practicable  time- 
When  a  properly  is  of  a  nature  thai  will 
enable  a  qualified  applicant  for  one  of 
Farmers  Home  Adoiini^trationa 
(FmHAs)  loan  programs  to  meet  the 
objectives  of  that  loan  pruj^ram, 
preference  will  be  given  to  the  program 
applicants.  Sales  are  authorized  for 
program  purposes  which  differ  from  the 
purposes  of  the  loan  the  property 
formerly  secured,  and  property  which 
secured  more  than  one  type  loan  may  be 
sold  under  the  program  most 
appropriate  for  the  specific  property  and 
community  needs  as  long  as  the  price  is 
not  diminished.  Examples  are:  tu  sell 


CONACT  property  as  Rural  Housing 
(RH)  property;  detached  Labor  Housing 
or  Rural  Rental  Housing  units  may  be 
sold  as  SFH  units;  a  farm  which  secured 
both  Farm  Ownership.  Emergency  and/ 
or  Labor  Housing  loans  may  be  sold 
under  the  Farm  Ownership  program;  or 
SFH  units  may  be  sold  as  a  Rural  Rental 
Housing  project.  All  such  properties  and 
applicants  must  meet  the  requirements 
for  the  loan  program  under  which  the 
sale  is  proposed. 

57.  Section  1955.103  is  amended  by 
revising  the  derinilions  of  CONACT  or 
CONACT  property.  Suitable  properly 
and  Surplus  property  and  by  adding  in 
alphabetical  order  (he  definitions  of 
Capitalization  value.  Farmer  Program 
loans,  Leaseback/Buyback.  Homestead 
Protection.  Indian  reservation.  Owner. 
Previous  operator  and  Socially 
disadvantaged  applicant  to  read  as 
follows: 

S196S.103    Dvflnmons. 

Capitalization  value.  The  value 
delemilned  in  accordance  with  Subpart 
A  of  Ptirt  1809  of  this  chapter  (FmHA 
Instruction  42i:.lj. 

CONACT  or  CONACT  prvperty. 
Property  acquired  or  sold  pursuant  lo 
(he  Consolidated  Farm  and  Rural 
Development  Act  (CONACT).  Within 
this  subpart,  it  shall  also  be  constnted  lo 
cover  properly  which  secured  loans 
made  pursuant  to  the  Emergency 
Agncultural  Credit  Act  of  1984;  the  Food 
Security  Act  of  1985;  and  other  statutes 
giving  agricultural  lending  aathnrily  lo 
FmHA 

Former  prow  am  ioans..  This  includes 
Farm  Ownership  (FO),  Soil  and  Waliir 
|SW),  Recreation  |RL|,  Economic 
Opportunity  (EO).  Operating  fOL). 
Emergency  (EM).  Economic  Emergency 
lEE).  Special  Livestock  (SL).  Suflwood 
Timber  (ST)  and  Rural  Housing  loans  for 
farm  service  buildings  (RHF). 

Homestead  protection  (FPonly).  The 
program  which  permits  former  Farmer 
Program  borrowers  to  lease  their  formf?r 
principal  residence  with  an  option  to 
buy.  See  Subpart  S  of  Part  1951  of  Ihts 
chapter. 

Indian  Hcscrvatiun.  All  land  located 
within  the  limits  of  any  Indian 
reservation  under  the  jurisdiction  of  the 
United  States  notwithstanding  the 
issuance  of  any  patent  and  including 
rights-of-way  running  through  the 
reserxution;  trust  or  restricted  land 
located  within  the  boundaries  of  a 
former  reservation  of  a  federally 
recognized  Indian  Tribe  in  the  Slate  of 
Oklahoma:  or  all  Indian  allotments  (he 


Federal  Register  /  Vol.  53,  No.  17B  /  Wednesday.  September  14.  1988  /  Rules  and  Regulations   35777 


Indian  titles  to  which  have  not  been 
extinguished  if  such  allotments  are 
subject  to  the  jurisdiction  of  a  federally 
recognized  Indian  Tribe. 

Leaseback/Buyback  (FP  only).  The 
program  which  permits  certain  former 
owners  and  certain  former  operators  lo 
repurchase  or  lease  their  former  farm. 
See  Subpart  S  of  Part  1951  of  this 
chapter. 

Owner  An  individual  or  an  entity 
which  owned  the  farm  but  who  may  or 
may  not  have  been  operating  the  farm  at 
the  time  the  farm  was  taken  into 
inventory. 

Previous  operator.  An  individual  or  an 
entity  who  based  the  farm  which 
collateralized  a  CONACT  loan  and 
conducted  the  day  to  day  business  at 
the  time  the  farm  was  taken  Into 
invenlory.  The  previous  operator  does 
not  need  to  be  an  FmHA  borrower. 

SociaUy  disadvantaged  applicant  An 
applicant/borrower  who.  because  of 
their  identity  as  a  member  of  a  group, 
has  been  subjected  to  racial  or  ethnic 
prejudice  or  cultural  bias  without  regard 
to  their  individual  qualities. 

Suitable  property.  Property  other  than 
SFH  or  MFH  that  could  be  used  to  carry 
out  the  objectives  of  an  FmHA  loan 
program  with  financing  provided 
through  that  program.  For  farm 
inventory  property,  farmland  that  can  be 
used  for  general  farming  purposes, 
including  those  farm  properties  that  may 
be  used  as  a  start  up  or  add-on  parcel  of 
farmland.  Such  farmland  should  produce 
Bgncultural  commodities  for  sale  in 
sufficient  quantities  so  that  it  is 
recognized  in  the  community  as  a  farm 
or  a  part  of  a  farm  rather  than  a  rural 
residence.  Farmland  will  be  classified  as 
suitable  regardless  of  its  size,  value,  or 
quality  unless  the  County  Committee 
determines  it  cannot  be  used  for  farming 
purposes.  Tlie  County  Committee 
suitability  determination  is  independent 
of  any  decision  by  FmHA  to  make  or  not 
to  make  a  farm  ownership  loan  on  the 
property.  Leaseback/buyback  rights  will 
be  offered  in  accordance  with  Subpart  S 
of  Part  1951  of  this  chapter  whether  or 
not  the  property  is  considered  surplus  or 
suitable. 

Surplus  property.  Real  property 
acquired  pursuant  to  the  CONACT  and 
other  Acts  authorizing  agricultural 
lending  as  defined  in  this  section,  that  is 
neither  farmland,  nor  can  be  used  for 
general  farming  purposes,  It  also 
includes  chattel  property  as  well  as 
suitable  CONACT  real  estate  property 
which  is  not  sold  within  3  years  after 


acquisition.  If  the  real  estate  property 
was  withheld  from  the  market  because 
it  was  determined  its  sale  would  have 
had  a  negative  impact  on  farm  real 
estate  values  or  for  other  administrative 
purposes,  such  as  statutory  or  proposed 
regulations  compensate  for  the  period  of 
time  the  property  was  not  available  for 
sale. 

58.  Section  1955.105  is  revised  to  read 
as  follows: 

S  1955.105    Real  property  affected 
(CONACT). 

(a)  Loan  types.  Sections  1955.106- 
1955.109  of  this  subpart  prescribe 
procedures  for  the  sale  of  inventory  real 
property  which  secured  any  of  the 
following  type  of  loans  (referred  to  as 
CONACT  property  in  this  subpart): 
Farm  Ownership  (FO):  Recreation  (RL); 
Soil  and  Water  (SW);  OperaUng  (OL); 
Emergency  (EM);  Economic  Opportunity 
(EO);  Economic  Emergency  (EE): 
Softwood  Timber  (ST):  Community 
Facility  (CFl;  Water  and  Waste  Disposal 
(WWD);  Re8er\'e  Conser\'ation  and 
Development  (RCaDJ:  Watershed  (WS): 
Association  Recreation;  EOC:  Rural 
Renewal;  Water  Facility;  Business  and 
Industry  (B&I);  Rural  Development  Loan 
Fund  (RDLF):  Intermediar>'  Relending 
Program  (IRP);  Nonprofit  National 
Corporation  (NNC):  Irrigation  and 
Drainage:  Shift-in-Land  Use  (Grazing 
Association);  and  loans  to  Indian  Tribes 
and  Tribal  Corporations.  Leaseback/ 
Buyback  and  Homestead  Protection,  as 
set  forth  in  Subpart  S  of  Part  1951  of  this 
chapter,  are  only  apphcable  to  Farmer 
Program  loans  as  defined  in  S  1955.103 
of  this  subpart. 

(b)  Controlled  substance  conviction. 
In  accordance  with  the  Food  Security 
Act  of  1985  (Pub.  L.  99.198).  after 
December  23, 1985.  if  an  individual  or 
any  member,  stockholder,  partner,  or 
joint  operator  of  an  entity  is  convicted 
under  Federal  or  State  law  of  planting, 
cultivating,  growing,  producing. 
har\'esting.  or  storing  a  controlled 
substance  (see  21  CFR  Part  1308.  which 
is  Exhibit  C  to  Subpart  A  of  Part  1941  of 
this  chapter  and  is  available  in  any 
FmHA  office,  for  the  definition  of 
"controlled  substance")  prior  to  a  credit 
sale  approval  in  any  crop  year,  the 
individual  or  entity  shall  be  ineligible 
for  a  credit  sale  for  the  crop  year  in 
which  the  individual  or  member, 
stockholder,  partner,  or  joint  operator  of 
the  entity  was  convicted  and  the  four 
succeeding  crop  years.  Applicants  will 
attest  on  Form  FmHA  410-1. 
"Application  for  FmHA  Services."  that 
as  individuals  or  that  its  members,  if  an 
entity,  have  not  been  convicted  of  such 
crime  after  December  23,  1985. 


(c)  Effects  of  form  property  sales  on 
farm  values.  State  Directors  will  analyze 
farm  real  estate  market  conditions 
within  the  geographic  areas  of  their 
jurisdiction  and  determine  whether  or 
not  the  sale  of  the  FmHA  farm  invenlory 
properties  will  have  a  detrimental  effect 
on  the  value  of  farms  within  these  areas. 
Such  analysis  will  be  carried  out  in 
January  of  each  year  and  as  often 
throughout  the  year  as  necessary  to 
reflect  changing  farm  real  estate 
conditions.  If  the  analyses  of  farm  real 
estate  conditions  indicate  that  such 
sales  would  put  dowTiward  pressure  on 
farm  real  estate  values  in  any  area,  all 
farm  properties  within  the  area  affected 
will  be  withheld  from  the  market  and 
managed  in  accordance  with  the 
provisions  of  Subpart  B  of  this  Part  until 
such  time  that  a  subsequent  analysis 
Indicates  otherwise.  The  Stale  Director 
will  notify.  In  writing,  the  County 
Supervisorfs)  servicing  those  areas  that 
are  restricted  from  selling  farm 
inventory  property.  State  Directors  in 
consultation  with  other  lenders,  real 
estate  agents,  auctioneers,  and  others  in 
the  community  will  analyze  all  available 
information  such  as: 

(1)  The  number  of  farms  and  acres 
that  FmHA  expects  to  acquire  in 
inventory. 

(2)  The  number  of  farms  and  acres 
other  tenders  expect  to  acquire  in 
inventory. 

(3)  The  number  of  farms  and  acres 
that  FmHA  currently  has  in  inventor)*. 

(4)  The  number  of  farms  and  acres 
other  lenders  currently  have  in 
inventor>'. 

(5)  The  number  of  farms  not  included 
in  paragraphs  {a)|3]  and  Ia)(4)  of  this 
section  which  are  currently  listed  for 
sale. 

(6)  I*ubUshed  real  estate  values  and 
trend  reports  such  as  those  available 
from  the  Economic  Research  Ser\'ice  or 
professional  appraisal  organizations. 

(d)  Highly  erodihle  land.  Leases  of 
farm  inventory  property  land  that  is 
"highly  erodible  land"  as  determined  by 
the  SCS  must  contain,  as  requirements 
of  the  lease,  consen-alion  prartices 
specified  by  the  SCS  and  approved  by 
the  FmHA  as  a  condition  for  sale.  Refer 
lo  S  1955.137(d)  of  this  subpart  for 
implementation  requirements. 

59.  Sections  1955.106  through  1955.108 
are  revised  and  redesignated  as 
§5  1955.107  through  1955.109  and 
§  1955.109  is  revised  and  redesignated 
as  §  1955.106  to  read  as  follows: 

§  1955.106    Disposition  of  farm  property. 

(a)  Rights  of  previous  owner  and 
notification.  Before  any  farm  property 
which  secured  a  Farmer  Program  loan  ts 
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sold,  the  County  Supt^rvisor  shall 
initially  attempt  to  dispose  of  the 
property  in  accordance  with  the 
Leasebsck/Buyback  program  {see 
Sul'part  S  of  Part  1951  of  this  chapter) 
and  Hiimtfsiead  Protection  program  (see 
Subpart  S  of  Part  1951  of  this  chapter).  If 
the  farm  property  which  secured  a 
Farmer  Programs  loan  is  located  within 
an  Indian  Reservation  and  the  former 
owner  is  a  member  of  the  Tribe  that  has 
jurisdiction  over  the  reservation,  their 
Leaseback/Buyback  rights  will  be  given 
pursuant  to  S  1955.66{dt  of  Subpart  B  of 
this  part. 

lb)  Hacia!  and  ethnic  consideration. 
In  accordance  with  the  pohcies  set  forth 
in  Exhibit  B  of  Subpart  A  of  Part  1943  of 
this  chapter,  the  County  Supervisor  will 
make  a  special  effort  lo  insure  that 
pr-  ^pective  purchasers  who 
tr  !ditional!y  would  not  be  expected  to 
apply  for  farm  ownership  loan 
dssistance  because  of  ex:s(mg  racial  or 
ethnic  pre)jd;ce  or  cultural  bias  are 
informed  of  the  avadainlily  of  the  social 
ti'.sidvantdged  program  Emphasis  will 
be  placed  on  providina  assistance  to 
such  socially  disadvantaged  mdtviduals 
in  accordance  with  the  appficable 
sections  of  Subpart  A  of  Part  1943  of  this 
chapter  Suitable  farm  mventor>' 
property  thai  has  been  targeted  for 
socially  disadvantaged  individuals  will 
be  advertised  for  sale  by  pubhshinif.  as 
a  n.ninmm,  thrpe  consecutive  weekly 
anr.ouncements  at  least  twice  annually, 
in  at  least  one  newspaper  that  is  widely 
circulated  m  the  county  m  which  the 
farm  is  located. 

(c)  A'jn  Program  (T^P)  borrowers.  Non 
Program  (NP)  borrowers  are  not  eligible 
fnr  leaseback/buyback  or  Homestead 
Proltctinn  provisions  as  set  forth  in 
Subpart  S  of  Part  1951  of  this  chapier. 
When  It  IS  determmed  that  all 
conditions  of  S  1951.556(b)  of  Subpart  L 
of  Part  1951  of  this  chapter  have  been 
mt;.  loans  for  unauthorized  assistance 
witl  be  treated  as  authorized  loans  and 
will  be  eligible  for  leaseback/buyback 
and  Homestead  Protecfion. 

$  1955.107    Sale  of  sultabi*  property 
(CONACT). 

Except  as  provided  in  $  1955-105(c)  of 
this  subpart  for  farm  property,  CONACT 
real  property  which  has  been  declared 
suitable  for  sale  to  eligible  applicants 
will  be  offered  for  regular  sale  to 
program  applicants  in  accordance  with 
FmHA  regulations  that  apply  to  the 
appropriate  loan  program.  Real  property 
will  be  mar.rigpd  m  accordance  with  the 
provisions  of  Subpart  B  of  this  part  until 
sold  under  ^his  section  or  reclassified  as 
surplus  and  sold  under  S  195S  lOH  of  this 
subpart 


(a)  Sa/e  by  FmHA.  When  possible,  the 
sale  of  suitable  CONACT  property 
should  be  handled  by  County 
Supervisors  and  District  Directors  The 
date  Form  FmHA  1955-40.  "Notice  of 
Real  Property  for  Sale."  is  posted  is  the 
date  the  property  is  offered  for  sale. 
Farm  property  will  be  advertised  for 
sale  by  publishing,  as  a  minimum,  three 
consecutive  weekly  announcements  at 
least,  twice  annually,  in  at  least  one 
newspaper  that  is  widely  circulated  in 
the  county  in  which  the  farm  is  located. 
Also,  either  Form  FmHA  1955-40  or 
Form  FmHA  1955-41.  "Notice  of  Sale." 
will  be  ported  in  a  prominent  place  in 
the  County  OfTice.  If  a  program 
applicant  is  not  available  locally,  the 
official  with  responsibility  for  the 
property  will  advise  other  FmHA 
District  and  County  Offices  in  the 
market  area  of  the  availability,  of  the 
property.  When  requested  by  the  County 
Supervisor,  State  Office  Farmer 
Programs  staff  will  assist  in  publicizing 
properly  for  sale  by  informing  other 
FmHA  County.  District,  and/or  Stale 
Offices.  Maximum  publicity  should  be 
given  to  the  sale  under  guidance 
provided  by  I  1955.146  of  this  subpart 
and  care  should  be  taken  to  spell  out 
eligibility  criteria.  Tribal  Councils  or 
other  recognized  Indian  governing 
bodies  having  jurisdiction  over  Indian 
Reservations  as  defined  in  fi  1955.103  of 
(his  subpart  shall  be  responsible  for 
notifying  those  parties  listed  in 

S  lQ55.G6|d)[2)  of  Subpart  B  of  this  part. 

(b)  Real  estate  brokers.  The  Slate 
Director  may  authonze  use  of  real  estate 
brokers  to  sell  property  to  eligible 
applicants  after  determining  that  the  use 
of  brokers  wit)  be  in  the  best  interest  of 
the  Government  Selection  and  use  of 
brokers  will  be  in  accordance  with 

S  19.55.130  of  this  subpart. 

(c)  Price.  Except  for  farm  property. 
property  will  be  offered  or  listed  for  its 
market  value,  based  on  the  condition  of 
the  property  at  the  time  it  is  made 
available  for  sale.  Farm  property  will  be 
sold  for  the  lower  of  the  market  value  or 
the  price  that  reflects  the  average 
income  that  may  be  reasonably 
anticipated  to  be  generated  from 
farming  such  property.  Therefore,  the 
price  will  be  the  lower  of  the 
cdpitalization  value  or  the  market  value 
as  detfirmmed  by  an  appraisal  made  in 
Bccordence  with  Subpart  A  of  Part  ia09 
of  this  chapier  (FmHA  Instruction  4221). 
If  the  capitalization  value  and  the 
market  value  vary  as  much  as  5  percent. 
the  appraisal  will  be  reviewed  by  an 
appraiser  designated  by  the  Stale 
Director  to  delermme  if  the  appraisals 
are  supported  by  comparable  sales  data. 


(d)  Credit  safe  procedure.  A  credit 
sale  lo  program  applicants  will  be 
processed  as  follows: 

(1)  Form  FmHA  1955-45.  "Standard 
Sales  Contract — Sale  of  Real  Property 
by  the  United  Slates."  will  be  used  to 
document  the  offer  and  acceptance  for 
regular  FmHA  sales. 

(2)  The  County  Commitlee  will  certify 
lo  the  applicant's  eligibility  on  Form 
FmHA  440-2  in  accordance  with 
program  eligibility  requirements  when 
required  by  the  FmHA  regulation  that 
applies  to  the  appropriate  loan  program 

(3)  Upon  request  of  the  applicant,  the 
interest  rate  charged  by  FmHA  will  be 
the  lower  of  the  interest  rates  in  effect  at 
the  lime  of  loan  approval  or  clo'.ing.  If 
the  applicant  does  not  indicate  a  choice, 
the  loan  will  be  closed  at  the  rate  in 
effect  at  the  time  of  loan  approval, 

(4)  The  loan  limits  for  the  requested 
type  of  assistance  are  applicable  to  a 
credit  sale  to  an  eligible  applicant. 

(5)  Title  clearance  and  loan  closing  for 
a  credit  sate  and  any  subsequent  loan  to 
be  closed  simultaneously  must  be  the 
same  as  for  an  initial  loan  except  that: 

(i}  Form  FmHA  1955.49.  "Quitclaim 
Deed,"  or  other  form  of  nonwarranty 
deed  approved  by  the  Office  of  General 
Counsel  (OGC)  will  be  used. 

(iij  The  buyer  wiJl  pay  attorney's  fee 
and  title  Insurance  costs,  recording  fees, 
and  other  customary  fees  unless  they 
are  included  in  a  subsequent  loan.  A 
subsequent  loan  may  not  be  made  for 
the  primary  purpose  of  paying  closing 
costs  and  fees. 

(8)  When  the  transaction  is  closed,  the 
responsible  FmHA  official  will  prepare 
and  distribute  Form  FmHA  195550. 
"Advice  of  Inventory  Property  Sold," 
according  to  the  FMI. 

(7)  Property  sold  on  credit  sale  may 
not  be  used  for  any  purpose  that  will 
contribute  to  excessive  erosion  of  hi^ly 
erodible  land  or  to  the  conversion  of 
wetlands  to  produce  an  agricultural 
commodity,  as  further  explained  in 
Exhibit  Mof  Subpart  G  of  Part  1940  of 
this  chapter.  Additionally,  ell 
prospective  buyers  will  be  notified  in 
writing  as  a  part  of  the  property 
advertisement  of  the  presence  of  highly 
erodible  land  and  wetlands  on  inventory 
property, 

(e)  Selection  ofpurrhaser.il )  Nonfarm 
property.  Except  for  farm  property, 
when  more  than  one  acceptable  offer  is 
received  during  business  hours  on  the 
same  day,  the  order  in  which  they  will 
be  considered  in  time  order  received.  If 
otherwise  acceptable,  the  contract 
should  be  signed  and  accepted  subiect 
to  approval  of  credit.  "Backup"  offers 
will  be  retained  in  case  the  first  offer 
processed  cannot  be  closed 


Federal  Register  /  Vol.  53.  No.  176  /  Wednesday.  September  14.  19B8  /  Rules  and  Regulations    35779 


[Z)  Farm  property  Suitable  farmland 
may  only  be  sold  to  operators  (as  of  the 
time  immediately  after  the  contract  for 
sale  or  lease  is  entered  into)  of  not 
larger  than  family-sized  farms,  as 
delfrmined  by  the  County  Committee. 
However,  suitable  farmland  larger  than 
family  size,  may  be  sold  to  the  former 
owner  or  the  spouse  or  the  child(ren)  of 
the  former  owner  in  accordance  with 
teaseback/buyback  provisions  of 
Subpart  S  of  Part  1951  of  this  chapter. 
Any  credit  sale  of  a  suitable  farm  larger 
than  the  family-size  farm  would  be  at 
ineligible  rates  and  terms.  In 
determining  if  the  property  is  a 
family.size  farm,  the  County  Committee 
should  refer  lo  the  definitions  of  family 
farm  and  farm  as  outlined  in  S  1943-4  of 
Subpart  A  of  Pari  1943  of  this  chapter.  In 
selling  suitable  farmland,  priority  must 
be  sold  to  persons  eligible  for  FP  loans. 
including  individuals  approved  for.  but 
who.  as  of  Januar>'  6.  1968,  have  not 
received  such  loans.  If  two  or  more 
eligible  operalors  of  not  larger  than 
family-sized  farms,  as  of  the  time 
immediately  after  the  contract  of  sale  or 
lease  is  entered  into,  wish  to  purchase  a 
suitable  farm,  the  County  Committee 
will  make  the  selection.  The  reasons 
explaining  the  County  Committee's 
selection  of  the  applicant  wiW  be  fully 
documented  on  Form  FmHA  440.2.  The 
County  Committee  will  give  a  priority  to 
ihose  eligible  individuals  that  have 
pending  applications  filed  but  have  not 
received  the  loan  assistance  and  make  a 
selection  from  those  eligible  individuals 
that  have  the  greatest  need  for  farm 
income  and  best  meet  the  criteria  for 
ehgibihty,  for  farm  ownership  loan 
assistance  [refer  lo  §  1943.12  of  Subpart 
A  of  Pari  1943  of  this  chapter). 

^  1955.108    Sate  of  surplus  property 
(CONACn 
Except  where  a  lessee  is  exercising 

(he  option  lo  purchase  under  Homestead 
Protection  and  Leaseback/Buyback 
provisions  of  Subpart  S  of  Part  1951  of 
this  chapier  surplus  property  will  be 
offered  for  public  sale  by  sealed  bid  or 
auction  in  accordance  with  5  1955.147  or 
§  1955.148  of  this  subpart  as  soon  as 
possible  after  il  has  been  declared 
surplus  and  made  available  for  sale. 
I^operty  which  has  been  classified  as 
suitable  will  be  held  tn  inventory  for  3 
years.  If  during  the  3  year  period,  the 
properly  was  withheld  from  the  market 
because  it  was  determined  its  sale 
would  have  had  a  negative  impact  on 
farm  real  estate  values  or  for  other 
administrative  purposes,  such  as 
statutory  or  proposed  regulation 
revisions,  the  3  year  period  wilt  be 
extended  to  compensate  for  the  period 
of  time  the  property  was  not  available 


for  sale.  After  the  3  year  term  the 
property  will  be  offered  for  sale  as 
surplus;  however,  if  the  buyer  is  eligible 
for  FmHA  assistance,  any  surplus 
property  which  is  actually  suitable  will 
be  reclassified  to  suitable  by  the  County 
Committee  and  sold  on  eliRible  lerms. 
The  basis  for  this  redetermination  must 
be  documented  m  the  running  record. 
On  a  credit  sale,  the  property  mpy  not 
be  used  for  any  purpose  that  will 
contribute  to  excessive  erosion  of  highly 
erodible  land  or  to  the  conversion  of 
wetlands  to  produce  an  agricultural 
commodity,  as  further  explained  in 
Exhibit  M  of  Subpart  G  of  Pari  1940  of 
this  chapter  Additionally,  all 
prospective  buyers  will  be  notified  in 
writing  as  a  part  of  the  property 
advertisement  of  the  presence  of  highly 
erodible  land,  converted  wetlands  and 
wetlands  on  inventory  property. 

(a)  Hate  and  terms.  Rales  and  terms 
for  Homestead  Protection  and 
Leaseback/Buyback  will  be  in 
accordance  with  Subpart  S  of  Part  1951 
of  this  chapter.  Surplus  property  will  be 
offered  for  cash  or  on  ineligible  terms  of 
not  less  than  ten  percent  (lO'^t-)  down 
payment  with  the  remaining  balance 
amortized  over  a  period  not  to  exceed  25 
years.  The  interest  rate  for  business  and 
industrial  property  will  be  the 
established  insured  B&I  rate  for  profit 
corporations  plus  1/2  percent  for 
community  programs  property  the 
interest  rale  will  be  the  current  market 
rate  for  Community  Programs.  The 
interest  rale  for  all  other  surplus 
property  will  be  the  current  Farmer 
Programs  inehgible  interest  rate  set  forth 
in  Exhibit  B  of  FmHA  InstriiCtion  440.1 
(available  in  any  FmlL^  office).  Loans 
made  on  ineligible  terms  will  be  closed 
at  the  interest  rale  in  effect  at  the  time 
the  loan  was  approved.  The  State 
Director  witl  determine  the  loan  lerms 
for  surplus  property  within  these 
limitations.  After  extensive  sales  efforts 
where  no  acceptable  offer  has  been 
received,  the  State  Director  may  request 
the  Administrator  to  permit  offenns 
surplus  properly  for  sale  on  more 
favorable  rates  and  terms:  however,  a 
downpayraent  of  not  less  than  ten 
porcent  (10%)  must  be  required  and  the 
lerms  may  not  be  more  favorable  than 
those  legally  permissible  for  eligible 
borrowers.  Surplus  property  wilt  be 
offered  for  sale  for  cash  or  terms  that 
will  provide  the  best  net  return  to  the 
i^vemment.  The  term  of  any  financing 
extended  may  not  be  longer  than  the 
period  for  which  the  property  vtrill  serve 
as  adequate  security.  All  credit  sales  on 
ineligible  terms  will  be  identified  as  NP 
loans. 


|b}  Advertising  sale  of  surplus 
property.  When  possible,  the  sale  of 
surplus  CON.ACT  propertv'  should  be 
handled  by  County  SuptrN-isors  and 
District  Directors  FmH.^  wilt  advertise 
for  s«!p  surplus  property  for  sealed  bid. 
negotiated  sale  or  auction  by  publishing, 
as  a  minimum,  three  conseaitive  weekly 
announcements  at  least  twice  aimually. 
in  at  least  one  newspaper  that  is  widely 
circulated  in  the  county  in  which  the 
farm  is  located.  Also,  either  Form  FmH.'V 
1955-40  or  Form  FmHA  1955-41,  "Notice 
of  Sale"  will  be  posted  in  a  prominent 
place  m  the  County  Office. 

(c)  Sale  by  sealed  bid  or  auction. 
Surplus  real  property  must  first  be 
ofi^ered  for  public  sale  by  sealed  bid  or 
auction.  Suitable  real  property  may  be 
sold  by  sealed  bid  or  auction  after  it  has 
been  m  inventory  for  3  years.  The  State 
Director  will  determine  the  method  of 
sale,  the  minimum  acceptable  sale  pnce 
and  whether  or  not  credit  will  be  offered 
prior  lo  the  offermg.  The  minimum 
acceptable  sale  price  established  may 
not  be  more  than  the  market  value.  For 
sealed  bid  sales,  preference  wilt  be 
given  lo  a  cash  offer  which  is  al  least 

' percent  of  the  highest 

offer  requiring  credit.  ("Refer  to  Exhibit 
B  of  FmHA  Instruction  440.1  (available 
in  any  FmllA  Office)  for  the  current 
percentage. I  Equally  acceptable  sealed 
bid  offers  wilt  be  decided  by  lot  except 
for  the  sale  of  farm  property,  when  an 
acceptable  sealed  bid  from  an  operalor 
of  not  larger  than  famity-size  farms  wish 
to  purchase  a  farm  property,  the  Count.v 
Committee  will  select  the  operator.  The 
reasons  explaining  the  County 
Committees  selection  of  the  best 
qualified  applicant  witt  be  fully 
documented  on  Form  FmHA  440-2.  The 
County  Committee  will  give  a  priority  lo 
those  eligible  mdividuals  that  have 
pending  applications  filed  but  have  not 
received  the  loan  assislance  and  make  a 
selection  from  those  ei;gibie  individuals 
that  have  the  greatest  need  for  farm 
income  and  best  meet  the  criteria  for 
eligibility,  for  farm  ownership  loan 
assistance  (refer  to  §  1943.12  of  Subpart 
A  of  Part  1943  of  this  chapter), 

(d)  Negotiated  sale.  If  no  acceptable 
bid  is  received  either  from  a  bid  sale  or 
at  a  public  auction,  the  Slate  Director 
may  sell  surplus  property  or  suitable 
property  which  has  been  in  inventory 
for  3  years  at  the  best  price  obtainable 
without  further  public  notice  by 
negotiating  with  interested  parties 
including  all  previous  bidders.  If  the  real 
estate  property  was  withheld  from  the 
market  because  it  was  determined  its 
sale  would  have  had  a  negative  impact 
on  the  farm  real  estate  values  or  for 
other  administrative  purposes,  such  as 
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statutory  or  proposed  regulation 
revisions,  the  3-year  period  will  be 
extended  to  compensate  for  the  penod 
of  time  the  property  was  not  available 
for  sale.  The  rates  and  terms  offered 
through  negotiation  will  be  within  the 
limitations  of  paragraph  (a}  of  this 
section.  A  sale  made  through 
negotiation  will  be  documented  and 
accepted  by  the  approval  official  on 
Form  FmHA  1955-46.  "Invitation.  Bid 
and  Acceptance-Sale  of  Real  Property 
by  the  United  Slates."  and  will  be 
accompanied  with  a  bid  deposit  of  not 
less  then  ten  percent  (10%)  of  the 
negotiated  price  in  the  form  of  cashier's 
check,  certified  check,  postal  or  bank 
money  order,  or  barJt  draft  payable  to 
FmHA  plus  any  other  conditions  relating 
to  acceptance.  Preference  will  be  given 
to  a  cash  offer  which  is  at  least 

* percent  of  the  highest 

offer  requiring  credit.  (*Refer  to  Exhibit 
B  of  FmHA  Instruction  440.1  available  in 
any  FmHA  office)  for  the  current 
percentage.]  Equally  acceptable  offers 
will  be  decided  by  tot. 

(1)  In  negotiating  a  sale,  offers  may  be 
solicited  orally,  by  letter,  or  advertised 
in  local  newspapers.  The  persons 
interested  in  purchasing  the  property 
may  be  assembled  for  preliminary  open 
negotiation.  Solicitation  and 
advertisement  will  mclude  a  time  and 
date  by  which  negotiation  must  have 
been  completed. 

(2)  If  an  offer  represents  the  best  price 
obtainable,  the  approval  may  accept  it 
immediately:  however,  if  a  credit  sale  is 
involved,  this  acceptance  will  be  subject 
to  confinnation  of  the  purchaser's 
repayment  ability.  If  an  acceptable  offer 
is  not  negotiated  by  the  date  set.  a  new 
date  may  be  set  for  further  negotiations. 
The  amount  offered  by  one  interested 
party  will  not  be  disclosed  to  any  other 
part  except  when  negotiahon  is  by 
preliminary  open  negotiation.  An  offer 
stipulating  that  the  offeror  will  purchase 
the  property  for  a  specified  sum  above 
the  best  offer  made  will  not  be 
considered. 

(3)  Advertising  will  be  ordered  by 
means  of  Standard  Form  1143. 
"Advertising  Order."  in  accordance  with 
FmHA  Instruction  2024~F  (available  in 
any  FmHA  office).  Standard  Form  1034. 
"Public  Voucher  for  Purchases  and 

Services  Other  Than  Personal."  will  be 
used  to  obtain  other  purchases  and 
services.  In  either  case.  Form  FmHA 
2024-1.  "Miscellaneous  Payment 
System,"  will  be  submitted  for  payment 
in  accordance  with  FmHA  Instruction 
2024-P  (available  in  any  FmHA  office), 
(e)  Sale  through  real  estate  brokers. 
The  State  Director  may  authonze  use  of 
real  estate  brokers  to  sell  surplus 
CONACT  real  property  at  the  market 


value  in  accordance  with  \  1955.130  of 
this  subpart  only  after  the  conditions 
outlined  in  this  paragraph  have  been 
met.  The  conditions  are: 

(1)  The  State  Director  has  determined 
that  the  property  cannot  be  sold  by 
FmHA  employees. 

(2)  The  property  has  been  advertised 
for  sale  by  sealed  bid  or  auction  and 
negotiation,  and  no  acceptable  bids  or 
offers  have  been  received:  and 

(3)  Any  negotiations  have  been 
terminated. 

S  19SS.1M    Procttaslng  artd  ctosing 
(CONACT). 

{al  Dftf^rmming  repayment  ability 
and  creditworthiness.  If  a  credit  sale  is 
involved,  the  applicant  must  furnish 
necessary  financial  information  to  assist 
in  determining  repayment  ability  and 
creditworthiness.  Form  FmHA  431-2, 
"Farm  and  Home  Plan,"  should  be  used 
for  all  eligible  applicants  unless  the 
applicant  has  furnished  all  required 
information  in  another  acceptable 
format.  Information  regarding  eligibility, 
planned  development  and  total 
operations  will  be  provided  the  same  as 
for  the  respective  type  of  Farmer 
Program  loan.  Purchasers  requesting 
credit  on  ineligible  terms  wiU  be 
required  to  provide  sufficient 
information  to  establish  financial 
stability,  creditworthiness  and  farm 
budgets  lo  estdbhsh  repayTnent  ability. 
For  orgdmzdtion  property,  information 
will  be  provided  which  is  similar  to  an 
application  including  financial 
information  required  for  the  respective 
loan  program. 

(b)  Credit  sale  approval  authority  for 
Farmer  Prvarvm  loans.  County 
Supervisors.  Distnct  Directors  and  State 
Director  are  authorized  to  approve  or 
disapprove  credit  sales  on  eligible  terms 
in  accordance  with  the  respective  loan 
approval  authorities  in  Exhibit  C  of 
Subpart  A  of  Part  1901  of  this  chapter 
(available  in  any  FmHA  office.)  County 
Supervisors.  District  Directors,  and  State 
Directors  are  authorized  to  approve  or 
disapprove  credit  sales  or  ineligible 
terms  in  accordance  with  the  respective 
t\-pe  of  program  approval  authorities  in 
Exhibit  E  of  Subpart  A  of  Part  1901  of 
this  chapter  (available  in  any  FmJiA 
office). 

(c)  Form  of  payment.  Payments  ul 
closing  will  be  made  in  the  form  of  cash, 
cashier  check,  certified  check,  postal  or 
bank  money  order,  or  bank  draft  made 
payable  to  FmHA. 

(d)  Farm  real  property.  Upon 
acceptance  by  the  approval  official, 
County  Superviiior  or  District  Director 
will  provide  the  closing  agent  with  the 
necessary  information  to  close  the  sale. 


(e)  Organization  real  property.  Upon 
acceptance  of  the  bid  or  offer,  the  State 
Director  will  forward  the  onginal  Forms 
FmHA  1955-45  or  FmHA  1955-46.  the 
names  and  legal  description  to  be 
placed  on  the  deed,  the  amount  and 
terms  of  the  note  and  mortgage,  loan 
agreement  or  resolution  and  other 
pertment  matena!  to  OGC  requesting 
that  they  provide  the  appropriate  legal 
instnimenls  and  instructions  for  closing 
the  transaction. 

(f]  Earnest  money.  Earnest  money,  if 
any.  will  be  used  to  pay  purchaser's 
closing  costs  with  any  balance  of  the 
costs  being  paid  by  the  purchaser  Any 
excess  earnest  money  will  be  credited  lo 
the  purchase  pnce  or  recognized  as  a 
part  of  the  purchaser's  downpayment. 

tg)  Closing  and  reporting  sales.  Title 
clearance,  loan  closing  and  property 
insurance  requirements  for  a  credit  sale 
will  be  the  same  as  for  a  program  loan. 
except  the  property  will  be  conveyed  by 
Form  FmHA  1955-49,  m  accordance 
with  S  1955.141(a)  of  this  subpart.  When 
the  transaction  is  closed,  the  County 
Supervisor  or  District  Director  will 
prepare  and  submit  Form  FmHA  1955-50 
in  accordance  with  the  FMI. 

(h)  Classification.  Credit  sales  on 
ineligible  terms  will  be  classified  NP 
loans  and  serviced  accordingly 

(i)  State  supplements.  A  State 
supplement  specifying  modification  to 
be  made  m  note  and  mortgage 
instruments  as  pertinent  to  a  credit  sale 
to  an  ineligible  purchaser  will  be  issued 
with  the  advice  and  approval  of  OGC. 

60.  Section  1955122  is  amended  by 
redesignating  paragraphs  (a)  through  (d) 
as  (b)  through  |e),  revising  newly 
designated  paragraphs  (b)  and  (e)  and 
adding  new  paragraphs  (a)  and  (f)  to 
read  as  follows: 

S  1955.123    M»thod  o1  Mto  (chatt*!^. 

(a )  Repurchase  by  former  borrower- 
owner  "If  the  former  borrower-owmer  is 
partlcipatmg  in  Leaseback/Buyback 
and/or  Homestead  Protection,  the 
former  borrower-owner  will  have  the 
first  opporturuty  to  repurchase  the 
chattel  property  which  may  have  been 
conveyed  to  FtniiA  by  the  borrower. 
The  sale  will  be  for  market  value  and 
may  be  for  cash  or  a  FmHA  credit  sale 
Prior  lo  the  borrower  conveying  chattel 
property  to  FmHA.  the  County 
Supervisor  may  enter  into  an  agreement 
with  the  borrower,  as  part  of  a 
leaseback/buyback  Agreement  or 
Homestead  Protection  Agreement 
(Exhibits  K  and  O  of  Subpart  S  of  Part 
1951  of  this  chapter)  to  permit  the 
borrower  to  repurchase  the  chattel 
property  upon  FmHAs  acquisition  of  the 
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real  estate  and  chattel  property.  The 
borrower  must  repurchase  all  chattel 
properly  conveyed  to  FmHA  and  may 
not  pick  and  choose  items  to  purchase. 
If  the  spouse  or  children  of  the  previous 
owner,  entity  members  of  the  previous 
owner  or  the  immediate  previous 
operator  are  leasing  or  purchasing  the 
property  under  the  leaseback/buyback 
program,  such  person  may  also  have 
first  opportunity  to  purchase  all  chattels 
conveyed  !o  FmHA  at  the  time  the 
previous  owner  conveyed  the  real 
properly. 

(b)  Regular  sale.  Chattels  will  be  sold 
by  FmHA  employees  al  market  value  to 
program  applicants.  Form  FmHA  440-21. 
"Appraisal  of  Chattel  Property."  will  be 
used  when  appraising  chattels  for 
regular  sale. 

(e)  Negotiated  sale.  Perishable 
acquired  items  and  crops  (except 
timber)  and  chattels  for  which  no 
acceptable  bid  was  received  from 
auction  or  sealed  bid  methods  may  be 
sold  by  direct  negotiation  for  the  best 
price  obtainable.  Preference  will  be 
given  to  a  cash  offer  which  is  al  least 

• percent  of  the  highest 

offer  requiring  credit.  {'Refer  to  Exhibit 
B  of  FmHA  Instruction  440,1  (available 
in  any  FmHA  office)  for  the  current 
percentage.)  No  public  notice  is  required 
to  negotiate  with  interested  parties 
including  prior  bidders.  Justification  for 
the  use  of  this  method  of  sale  will  be 
documented,  A  copy  of  the  sale 
instrument  (Form  FmHA  1955-47.  "Bill 
of  Sale  "A" — Sale  of  GoverrunenI 
Properly")  will  be  kept  in  the  County  or 
District  Office  inventor\'  file  Sale 
proceeds  will  be  remitted  according  to 
FmHA  Instruction  1951-B  (available  in 
any  FmHA  office).  A  State  supplement, 
when  needed,  will  be  prepared  with  the 
assistance  of  OGC  to  provide  additional 
guidance  on  negotiated  sales  and  to 
insure  compliance  with  Stale  laws. 

(f)  Notification.  In  many  Stales  the 
original  owner  of  the  chattel  property 
must  personally  be  notified  of  the  sale 
date  and  method  of  sale  within  a  certain 
time  prior  to  the  sale  The  State  Du^ctor 
then  will  issue  a  State  supplement 
clearly  stating  what  notices  are  to  be 
sent,  if  any.  County  Supervisor  will 
review  Slate  supplements  to  determine 
what  notices  must  be  sent  to  the 
previous  owTier  of  the  chattel  properly 
pnor  to  FmHA  taking  action  to  sell  the 
property. 

61.  Section  1955  123  is  amended  by 
revising  paragraph  (a)  lo  read  as 
follows. 

S  1955.123    Sal*  procsdures  (chattvf). 

(a)  Credit  sales.  Although  cash  sales 
are  preferred  in  the  sale  of  chattels. 


credit  sales  may  be  used 
advantageously  in  the  sale  of  chattels  to 
eligible  purchasers  and  to  facilitate 
sales  of  high  =  priced  chattels.  Credit 
sales  to  eligible  purchasers  will  be  in 
accordance  with  the  provisions  of  this 
chapter  for  the  appropriate  program  for 
which  a  loan  would  otherwise  be  made 
including  eligibility  determinations. 
Preference  will  be  given  to  a  cash  offer 

which  is  at  least * percent 

of  the  highest  offer  requiring  credit. 
(•Refer  lo  E.xhibil  B  of  FmHA  Instruction 
440.1  {available  in  any  FmHA  office)  for 
the  current  percentage.)  Credit  sales  to 
ineligible  purchasers  may  be  offered  on 
terms  of  not  less  than  ten  percent  (10*%) 
downpayment  with  the  remaining 
balance  amortized  over  a  penod  not  to 
exceed  five  years.  The  interest  rate  for 
the  ineUgible  purchasers  will  be  the 
current  ineligible  interest  rate  for 
Farmer  Program  properly  srt  forth  in 
Exhibit  B  of  FmHA  Instruction  440-1 
(available  in  any  FmHA  office).  Form 
FmHA  431-2,  Form  FmHA  440-32. 
Request  for  Statement  of  Debts  and 
Collateral."  or  any  other  financial 
statement  considered  appropriate  may 
be  used  to  show  financial  capability.  For 
Farmer  Programs,  County  Supervisors. 
District  Directors,  and  State  Directors 
are  authorized  to  approve  or  disapprove 
credit  sales  on  eligible  terms  in 
accordance  with  the  respective  loan 
approval  authorities  m  Exhibit  C  of 
FmHA  Instruction  :90l-A  (available  in 
any  FmHA  office.)  The  determination  of 
eligibility  of  applicants  or  eligible 
applicants  that  have  their  application 
disapproved  will  be  notified  of  the 
opportunity  lo  appeal  in  accordance 
with  Subpart  B  of  Pan  1900  of  this 
chapter.  County  Supervisors.  District 
Directors,  and  State  Directors  are 
authorized  to  approve  or  disapprove 
credit  sales  on  ineligible  terms  in 
accordance  with  the  respective  t>'pe  of 
program  approval  authonties  in  Exhibit 
E  of  FmflA  Instruction  1901-A 
(available  in  any  FmHA  ofTice.) 

62.  Section  1955128  is  revised  to  read 

as  fallows: 

9  1955.12a    AppralMTS. 

The  State  Director  may  authorize  the 
County  Supervisor  or  Distncl  Director  to 
procure  fee  appraisals  of  mventory 
property,  excepi  .MFH  properties,  to 
expedite  the  sale  of  inventory  real  or 
chattel  properly.  (Fee  appraisals  of  MFH 
properties  will  only  be  authorized  by  the 
Assistant  Administrator,  Housing,  when 
unusual  circumstances  preclude  the  use 
of  a  qualified  FmHA  MFH  appraiser.) 
The  decision  wiil  be  based  on 
BV^ilfibility  of  comparabies.  capability 
and  availability  of  personnel  and  the 


number  and  type  properties  (such  as 
large  farms  and  busmess  property  1 
requiring  valuation.  For  Fanner  Program 
properties,  the  fee  appraisers  musl 
include  the  market  value  of  the  property 
and  the  value  determined  by  the  annual 
production  value  or  capilalizatior.  value. 
Contract  appraisers  should  be 
"designated"  (i.e..  an  appraiser 
designated  by  major  appraisal 
organizations,  such  as  Society  of  Real 
Estate  Appraisers.  American  Institute  of 
Real  Estate  Appraisers,  American 
Society  of  Appraisers.  American  Right 
of  Way  Association,  Appraisal  Institute 
of  Canada  and  Independent  Appraisers) 
Appraisers  may  nol  purchase  property 
they  have  appraised. 

63.  Section  1955 139  is  amended  by 
revising  the  section  heading,  the 
introductor\'  text  of  paragraph  (b1(3). 
paragraphs"(a)(3)(i)(A),  (a)(3)(iKB)  and 
|a)(3)|iii]  and  adding  paragraphs 
[a)(3)(v).  (a)t3|{vi)  and  (c)  to  read  as 

follows: 

§  1955.139    Disposition  of  real  property 
rights  and  tiUe  to  real  property. 

(a)  •   '  ' 

(3)  For  farm  properties  only. 
easements,  restrictions,  or  the 
equivalent  thereof  may  be  granted  or 
sold  separately  from  the  undertymg  fee 
or  sum  of  all  other  rights  possessed  by 
the  Government  if  such  conveyances  are 
for  conservation  purposes  and  are 
transferred  to  a  unit  of  locaL  Slate,  or 
FederaJ  government  or  a  private 
nonprofit  organization. 

(A)  Fish  and  wildlife  habitats  of  local. 
regional,  State,  or  Federal  importance, 

(B)  Floodplain  and  wetland  areas  as 
defined  in  Executive  Orders  1198S  and 

11990, 

(iii)  An  easement,  rfstriction  or  ihc 
equivalent  thereof  may  be  granted  or 
sold  for  less  than  market  value  to  a  unit 
of  local,  State,  Federal  government  or  a 
private  nonprofit  organization  for 
conservation  purposes.  If  such  a 
conveyance  will  adversely  afi'ect  the 
FmHA  financial  interest,  the  State 
Director  will  submit  the  proposal  to  'he 
Administrator  for  approval  unless  the 
State  Director  has  been  delegated 
approval  authority  m  wnting  from  the 
Administrator  lo  approve  such 
transactions  based  upon  demonstrated 
capability  and  experience  in  processing 
such  conveyances  Factors  to  be 
addressed  in  formulating  such  a  request 
include  the  intended  conservation 
purpose(s)  and  the  environmental 
importance  of  the  affected  property,  the 
impact  to  the  Government  s  financial 
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interest,  the  Financial  resources  of  the 
potential  purchaser  or  grantee  and  its 
narmal  method  of  acquinng  similar 
property  rights,  the  likely  impact  to 
environment  should  the  property 
interest  not  be  sold  or  granted  and  any 
other  reipvant  factors  or  concerns 
prompting  the  State  Director's  request- 

[v|  For  FP  cases  except  when  FmHA 
has  an  affirmative  responsibility  to 
place  a  conservation  easement  upon  a 
farm  property,  easements  under  the 
authority  of  this  paragraph  will  not  be 
established  unless  either  the  rights  of  all 
prior  ownerfs)  have  been  met  or  the 
pnor  ownerfs)  consents  to  the  easement. 
Examples  of  instances  where  an 
affirmative  responsibility  exists  to  place 
an  easement  on  a  farm  property  include 
wetland  and  floodplain  conservation 
easements  required  by  $  1955.137  of  this 
subpart  or  easements  designed  as 
environmental  mitigation  measures  and 
required  in  the  implementation  of 
Subpart  C  of  Part  1940  of  this  chapter  for 
the  purpose  of  protecting  federally 
designated  important  environmental 
resources.  These  resources  mclude 
Listed  or  proposed  endangered  or 
threatened  species,  listed  or  proposed 
critical  habitats,  designated  or  proposed 
wilderness  areas,  designated  or 
proposed  wild  or  scenic  rivers,  historic 
or  archaeological  sites  listed  or  eligible 
fur  listing  on  the  National  Register  of 
Historic  Places,  coastal  barriers 
included  in  Coastal  Barrier  Resource 
Systems,  natural  landmarks  listed  on 
national  Registry  of  Natural  Landmarks, 
and  sole  source  aquifer  recharge  as 
designated  by  the  Environmental 
Protection  Agency. 

|vi)  For  FP  cases  whenever  a  request 
IS  made  for  an  easement  under  the 
authority  of  this  paragraph  and  such 
request  overlaps  an  area  upon  which 
FmHA  has  an  affirmative  responsibility 
to  place  an  easement  that  required 
portion  of  the  easement,  either  in  terms 
of  geographical  extent  or  content,  will 
not  be  considered  to  adversely  impact 
the  value  of  the  farm  property, 

(cl  Transfer  of  fanv  inventory 
property  for  conservation  purposes.  (1) 
In  accordance  with  the  provisions  of  this 
paragraph.  FmHA  may  transfer,  to  a 
Federal  or  State  agency  for  conservation 
purposes  [as  defined  in  paragraph 
[a)|3)(il  of  this  section),  inventory 
property,  or  an  interest  therein,  meeting 
of  any  one  of  the  following  three  critena 
and  subject  only  to  farmer  program 
leaseback/buyback  and  Homestead 
Protection  rights  oF  all  previous  owners 
and  operators  having  been  met. 


(i)  A  predominance  of  the  land  being 
transferred  has  marginal  value  for 
agricultural  production.  This  is  land  that 
SCS  has  determined  to  be  either  highly 
crodible  or  generally  not  used  for 
cultivation,  such  as  soils  m  classes  IV. 
V.  VII  or  VIII  of  SCS's  l-and  Capability 
Classification,  or 

(iil  A  predominance  of  land  being 
environmentally  sensitive.  This  is  land 
that  meets  any  of  the  following  criteria: 

(A)  Wetlands,  as  defined  in  Executive 
Order  11990  and  USDA  Regulation  9500- 
3 

(B)  Riparian  zones  and  floodplaina  as 
they  pertain  to  Executive  Order  11968. 

(C)  Coastal  barriers  and  zones  as  they 
pertain  to  the  Coastal  Barrier  Resource 
Act  or  Coastal  Zone  Management  Act. 

(Dj  Areas  supporting  endangered  and 
threatened  wildlife  and  plants  including 
proposed  and  candidate  species), 
critical  habitat,  or  potential  habitat,  for 
recovery  pertaining  to  the  Endangered 
Species  Act. 

(E)  Fish  and  wildlife  habitats  of  local. 
regional.  State  or  Federal  Importance  on 
lands  that  provide  or  have  the  potential 
to  provide  habitat  value  to  species  of 
Federal  trust  responsibility  (e.g.. 
Migratory  Bird  Treaty  Act.  Anadromoua 
Fish  Conservation  Act) 

(F)  Aquifer  recharge  areas  of  loc^l. 
regional.  State  or  Federal  importance, 

(G)  Areas  of  high  water  quality  or 
scenic  value. 

(H)  Areas  containing  historic  or 
cultural  property:  or 

(iii)  A  predominance  of  land  with 
special  management  Importance.  This  is 
land  that  meets  the  following  criteria: 

(A)  Lands  that  are  inholdings.  lie 
adjacent  to,  or  occur  in  proximity  to, 
Federally  or  Stale-owned  lands. 

(B)  Lands  that  would  contribute  to  the 
regulation  of  ingress  or  egress  of  persons 
or  equipment  to  existing  Federally  or 
State-owned  conservation  lands. 

fC)  Lands  that  would  provide  a 
necessary  buffer  to  develop  if  such 
development  would  adversely  affect  the 
existing  Federally  or  State-owned  lands. 

{Dl  Lands  that  would  contribute  to 
boundary  identification  and  control  of 
existing  conser%ation  lands. 

(2)  Whenever  a  State  or  Federal 
agency  requests  title  to  suitable  or 
surplus  property,  the  State  Director  will 
submit  the  proposal  to  the  Administrator 
for  approval  unless  the  Stale  Director 
has  been  delegated  approval  authority 
in  writing  from  the  Administrator  to 
approve  such  transaction  based  on 
demonstrated  capability  and  experience 
in  processing  such  transfers.  The  State 
Director  will  provide  the  following 
information  regarding  the  request: 


(i)  Certification  that  the  rights  of  all 
prior  owners  and  other  individuals,  as 
outlined  in  Subpart  S  of  Part  1951  of  this 
chapter,  have  expired 

(ii)  Determination  that  the  land  is 
suitable  or  surplus  and  the  rationale  for 
that  determination. 

(iii)  A  statement  of  the  factual  basis 
for  determining  the  land  to  be  of 
marginal  value  for  agricultural 
production,  environmentally  sensitive, 
or  having  special  management 
importance,  with  particular  discussion 
of  any  national  benefit*  to  be  achieved 
(e.g..  migratory  bird  and  wetland 
conservation). 

(iv)  Identification  of  the  requesting 
agency  and  the  recommended 
conservation  use  if  a  transfer  of 
inventory  land  were  to  occur. 

Iv)  Views  of  the  U.S  Fish  and  Wildlife 
Service  relative  to  the  need  for  wetland 
and  floodplain  deed  restrictions  as 
required  by  S  195.5.137(b)  of  this  subpart. 
These  deed  restrictions  must  be  in  effect 
at  the  time  of  transfer  of  inventory  lands 
to  any  non-Federal  entity.  Transfer  to 
another  Federal  entity  will  only  be 
considered  where  proper  wetland  and 
floodplain  prei;autions  have  been  agreed 
to  by  the  Federal  entity. 

(3)  Determining  priorities  for  transfer 
of  inventory  lands. 

(i)  A  Federal  entity  will  be  selected 
over  a  Stale  entity  since  the  transfer  of 
inventory  land  involves  Federally 
owned/administered  land. 

I'd]  If  two  Federal  agencies  request  the 
same  land  tract,  priority  will  be  given  to 
the  Federal  agency  that  owns  or  controls 
property  adjacent  to  the  property  in 
question  or  if  this  is  not  the  case,  to  the 
Federal  agency  whose  mission  or 
expertise  best  matches  the  conservation 
purpose(s)  for  which  this  transfer  would 
be  established. 

(iii)  In  selecting  between  State 
agencies,  priority  will  be  given  to  the 
State  agency  that  owns  or  controls 
property  adjacent  to  the  property  in 
question  or  if  that  is  not  the  case,  lo  the 
Stale  agency  whose  mission  or  expertise 
best  matches  the  conservation 
purpo8e(s|  for  which  the  transfer  would 
be  established. 

(4)  In  cases  where  land  transfer  is 
requested  for  conservation  purposes 
that  would  contribute  directly  to  the 
furtherance  of  International  Treaties  or 
Plans  (eg..  Migratory  Bird  Treaty  Act  or 
North  American  Waterfowl 
Management  Plan),  to  the  recovery  of  a 
listed  endangered  species,  or  to  habitat 
of  national  importance  (e  g..  wetlands  as 
addressed  in  the  EUnergency  Wetlands 
Resources  Act),  priority  consideration 
wilt  be  given  to  land  transfer  for 
conservation  purposes,  without 
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reimbursement,  over  other  land  disposal 
alternatives. 

(5)  An  individual  property  may  be 
subdivided  into  parcels  and  a  parceUs) 
can  be  transferred  under  the 
requirements  of  this  paragraph  as  long 
as  the  remaining  parcells)  lo  be  sold 
make  up  a  viable  sales  unit  suitable  or 
surplus. 

64.  Section  1955.140  is  revised  to  read 

as  follows: 

$1955.140    Sato  in  parcels. 

(a)  individual  property  subdivided. 
An  individual  property  other  than 
Farmer  Program  may  be  offered  for  sale 
as  a  whole  or  subdivided  into  parcels  as 
determined  by  the  State  Director.  For 
MFH  property,  guidance  will  be 
requested  from  the  National  Office  for 
all  properties  other  than  RHS  projects. 
When  farm  inventory  property  is  larger 
than  a  family-size  farm,  the  County 
Supervisor,  based  on  the 
recommendations  of  the  County 
Committee,  will  subdivide  the  property 
into  one  or  more  suitable  farm  tracts 
and  the  suitable  tracts  will  be  sold  to 
program  applicants  in  accordance  with 

$  1955.107  of  this  subpart.  Any 
remaining  surplus  property  will  be 
disposed  of  in  accordance  with 
S  1955.108  of  this  subpart.  Division  of 
the  land  or  separate  sales  of  portions  of 
the  property,  such  as  timber,  growing 
crops,  inventory  for  small  business 
enterprises,  buildings,  facilities  and 
similar  items  may  be  permitted  if  a 
better  total  price  for  the  property  can  be 
obtained  in  this  manner.  The  division  of 
properlv  must  not  change  its  character 
from  program/suitable  to  NP  or  surplus 
unless  authorized  by  the  appropriate 
Assistant  Administrator.  Environmental 
effects  should  also  be  considered 
pursuant  to  Subpart  G  of  Part  1940  of 
this  chapter.  Any  applicable  Stale  laws 
will  be  set  forth  in  a  State  supplement 
and  will  be  complied  with  in  connection 
with  the  division  of  land.  If  property  is 
to  be  subdivided,  a  plan  will  be 
provided  by  the  State  Director 
protecting  the  FmHA  security  interest 
when  the  subdivided  portions  are  sold. 
The  plan  will  provide  for  partial 
releases  based  upon  110  percent  of  the 
portion  of  the  outstanding  loan  prorated 
to  the  property  released. 

(b)  Grouping  of  individual  proper^es. 
The  County  Super^'isor,  based  on  the 
recommendations  of  the  County 
Committee,  for  FP  cases  and  the  State 
Director  for  all  other  cases  may 
authorize  the  combining  of  two  or  more 
individual  properties  into  a  single  parcel 
for  sale  as  a  suitable  program  property. 


PART  19C2— PERSONAL  PROPERTY 

65.  The  authority  citation  for  Part  1962 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  ISBS.  S  U.S.C  301;  7  CFR 
2.23  and  2.70. 

Subpart  A— Servicing  and  Liquidation 

of  Ctiatlel  Security 

66.  Section  1962.4  is  amended  by 
removing  all  paragraph  designations, 
adding  an  introductory  paragraph  and 
by  revising  the  definition  of  "Borrower" 
and  adding,  in  alphabetical  order  the 
definitions  of  "Basic  security"  and 
"Normal  income  security"  to  read  as 
follows: 

5  196X4    Deflnmona. 

As  used  in  this  subpart  the  following 
definitions  apply: 

Basic  secunly.  Consists  of  all 
equipment  ser\ing  as  security  for  FmliA 
loans.  It  also  consists  of  real  estate  and 
all  foundation  herds  and  flocks, 
including  replacements,  which  serve  as 
a  basis  for  the  farming  operation 
outhned  in  the  Farm  and  Home  Plan  or 
yearly  budget  which  serve  as  security 
for  FmHA  loans  With  respect  to 
hvestock  herds  and  flocks,  animals  that 
are  sold  as  a  result  of  the  normal  culling 
process  are  basic  secunty  unless  the 
borrower  has  replacements  that  will 
keep  numbers  and  production  up  to 
planned  levels  However,  if  a  borrower 
plans  to  make  a  significant  reduction  in 
his  basic  livestock  herd  or  flocks,  the 
animals  or  birds  that  are  sold  in  making 
this  reduction  will  be  considered  basic 
security. 

Borrower.  When  a  loan  is  made  to  an 
indi\idual.  the  individual  is  the 
borrower.  When  a  loan  is  made  to  an 
entity,  the  cooperative,  corporation, 
partnership  or  joint  operation  is  the 
borrower. 


Normal  income  security.  All  security 
nol  considered  basic  security,  including 
crops,  livestock,  poultry  products, 
Agricultural  Stabilization  and 
Conservation  Service  payments  and 
Commodity  Credit  Corporation 
payments,  and  other  property  covered 
by  Fanners  Home  Administration  liens 
that  is  sold  in  conjunction  with  the 
operation  of  a  farm  or  other  business, 
but  shall  nol  include  any  equipment 
(including  fixtures  in  States  that  have 
adopted  the  Uniform  Commercial  Code), 
or  foundation  herd  or  flock,  that  is  the 
basis  of  the  fanning  or  other  operation, 
and  IS  the  basic  security  for  a  Farmers 
Home  Administration  fanner  program 
loan. 


67  Section  19626  is  amended  by 
revising  paragraphs  [cKl)(iv).  (c)(2|(ii) 
and  (c)(3)(ij]  to  read  as  follows: 

S  1962.e    Liens  and  asslgnmefits  on  chattel 
property, 

(c)  •  '  ' 
(!)•   •   • 

(iv)  For  only  the  amount  anticipated 
for  pa>'ment  as  indicated  on  Form 
FmHA  1962.1.  "Agreement  for  the  Use  of 
Proceeds/Release  of  Chattel  Secunty," 
of  the  applicable  upland  cotton,  rice, 
wheal  and  feed  grain  programs. 

,2,  .   .   . 

Ill)  Obtain  assignments  from  selected 
bonowers  on  Form  ASCS-36. 
"Assignment  of  Payment,"  which  will  be 
obtained  from  the  ASCS  County  Office. 

(3)  *   •   • 

(iij  Checks  obtained  as  a  result  of  an 
assignment  wii!  be  made  nnly  lo  FmHA. 
and  the  proceeds  used  as  indicated  on 
Form  FmHA  1962-1 

68.  Section  1962.6  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

S1962J    Uens  on  real  MUte  for  sdditkKUl 
Mcurtty. 

The  County  Supervisor  may  take  the 
best  lien  obtainable  on  an>  real  estate 
owned  by  the  borrower,  including  any 
real  estate  which  already  serves  as 
secunty  for  another  loan.  Such  hens  will 
be  taken  only  when  the  borrower  is 
delinquent,  the  existing  secunty  is  not 
adequate  lo  protect  FmHA  interests,  and 
the  borrower  has  substantial  equity  in 
the  real  estate  to  be  mortgaged,  and 
taking  such  mortgage  will  not  prevent 
making  an  FmHA  real  estate  loan,  if 
needed,  later. 

69.  Section  1962.13  is  amended  by 
re\nsing  the  introduclor>'  text  lo  read  as 
follows: 

i  1962.13    Liata  of  borrowers  gtvan  to 
bualnaaa  flrma. 

Lists  of  borrowers  whose  chattels  or 

crops  are  subject  to  an  FmHA  lien  may 
be  made  available  to  business  firms  in  a 
trade  area,  such  as  salesbams  and 
warehouses,  that  buy  chattels  or  crops 
or  sell  them  for  a  commission.  The 
County  Supervisor  will  give  these  lists 
to  any  such  firm  on  its  request.  These 
hsts  will  exclude  those  borrowers 
whose  only  crops  for  sale  require  ASCS 
marketing  cards.  County  Supervisors 
should  prepare  the  list  of  potential 
purchasers'  which  are  named  on  the 
borrower's  Form  FmHA  1962-1.  fmHA 
will  nol  distribute  the  Form  FmHA  1962- 
1. 
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?0  Section  1962.17  ig  amended  by 
re;  ising  paragraphs  (a)(2).  (bj(2)  and 
[b)[51  and  adding  paragraph  (a)(3)  lo 

redd  as  follows: 

;  1962.17    Disposal  of  chattel  securtty,  m« 
of  proceeds  and  release  of  lien. 

(a)'   '   ' 

(2)  Section  1924-57  of  Subpart  B  of  Part 
1924  of  this  chapter  requires  that  there 
must  always  be  a  current  Form  FmHA 
1962-1  in  the  file  of  a  borrower  with  a 
loan  secured  by  chattels.  If  a  borrower 
asks  FmHA  to  release  proceeds  from  the 
sale  of  chattels  and  there  is  a  current 
Form  FmHA  1962-1  in  the  file,  the 
request  will  be  approved  or  disapproved 
in  accordance  with  paragraph  fb)  of  this 
section.  If  the  borrower's  reqaest  for 
release  is  dented,  the  borrower  must  be 
given  Attachment  1  of  Exhibit  A  of 
Subpart  S  of  Part  1951  of  this  chapter. 
written  explanation  of  the  reasons  for 
deniaL  and  an  opportunity  for  an  appeal 
m  accordance  with  Subpart  B  of  Part 
1900  of  this  chapter.  The  appeal  heanng 
must  be  held  within  20  days  of  the 
demal  unless  the  borrower  requests  a 
longer  time.  Immediateiy  upon 
de'ermip.ing  that  the  borrow*;r  does  not 
have  a  current  Form  FmHA  1962-1  in  the 
file,  'he  County  Supervisor  should  also 
begin  working  with  the  borrower  to 
develop  one. 

[i]  If  the  borrower  requests  a 
changels)  to  Form  19C2-1.  the  County 
Supervisor  wiii  revise  the  form,  initial 
and  date  each  change  m  accordance 
with  item  (e)  in  the  Forms  Manual  Insert 
(FMI)  for  Form  FmHA  1962-1,  mark  the 
form  revised  and  notify  the  borrower,  in 
writing,  to  confirm  that  the  changefs) 
have  been  approved  or  denied. 

(b)  '  •  ' 

(2)  Under  all  circumstances,  sales 
proceeds  must  be  remitted  to  creditors 
with  liens  on  the  proceeds,  in  order  of 
priority  of  those  liens.  Proceeds  which 
are  released  by  a  prior  lienholder  or 
which  are  in  excess  of  the  amount  due 
to  prior  lienholder  and  which  come  lo 
FmHA  can  be  used  as  fallows: 

(i)  Form  FmliA  1962-1  must  provide 
fi)r  releases  of  proceeds  from  the  sale  of 
crops,  livestock,  and  hvestock  products 
planned  lo  be  marketed  m  the  regular 
course  of  business  including  ASCS  and 
Commodity  Credit  Corporation 
payments  so  that  the  borrower  can  pay 
essential  family  living  and  farm 
operating  expenses. 

(ii)  Essential  expenses  are  those 
which  are  basic,  crucial  or 
indispensable.  The  following  items  are 
guidelines  of  what  normally  may  be 
considered  essential  family  living  and 
farm  operating  expenses:  Household 
operating;  food  including  lunches; 
clothing  and  personal  care;  health  and 


medical  expenses  including  medical 
insurance:  house  repair  and  sanitation; 
school  church,  recreation;  personal 
insurance;  transportation;  ftimiture; 
hired  labor  machinery  repam  farm 
building  and  fence  repair  interest  on 
loans  and  credit  or  purchase 
agreements:  rent  on  equipment,  land. 
and  buildings;  feed  for  animals;  seed; 
fertilizer:  pesticides,  herbicides,  and 
spray  materials,  farm  supplies  not 
included  above;  livestock  expenses 
including  medical  supplies,  artificial 
insemination  aad  veterinarian  bills; 
machinery  hire;  fuel  and  oil;  personal 
property  tax;  real  estate  taxes,  water 
charges,  property  and  crop  insurance, 
auto  and  truck  expenses;  utilities 
payments;  and  payments  on  contracts  or 
loans  secured  by  farmland,  necessary 
farm  equipment,  hvestock.  or  other 
chattels.  An  item  of  essential  farm 
machinery  whitii  breaks  beyond  repair 
may  be  replaced  when  it  is  determined 
that  replacement  is  a  better  choice  than 
alternatives  such  as  the  lease  of  a 
similar  piece  of  machinery  or  the  hiring 
of  the  ser\'ice.  The  Slate  Director  must 
approve  all  requests  for  the  replacement 
of  essential  farm  machinery. 

(ill)  All  of  the  items  listed  in 
paragraph  (bj(2)(ii)  may  not  always  be 
considered  essential  for  every  family 
and  fanning  operation.  County 
Supervisors  must  consider  the 
individual  borrower's  operation  and 
what  would  be  an  efficient  method  of 
production  considering  the  borrower's 
resources.  The  County  Supervisor  will 
refer  to  Exhibit  E  of  this  subpart  for 
guidance  in  determining  whether  an 
expense  will  be  considered  essential 
and  the  amount  of  proceeds  which 
should  be  released. 

(iv)  Proceeds  can  be  applied  to  the 
FmHA  debt. 

(v)  Proceeds  can  be  used  to  purchase 
property  better  suited  to  the  borrower's 
need  if  FmHA  will  acquire  a  lien  on  the 
new  property.  The  new  property, 
together  with  any  proceeds  applied  to 
the  FmHA  indebtedness,  will  have  a 
value  to  FmHA  at  least  equal  to  the 
value  of  the  lien  formerly  held  by  FmHA 
on  the  old  security, 

(vi)  Proceeds  can  be  used  to  preserve 
the  seciirity  because  of  a  natural 
disaster  or  other  severe  catastrophe, 
when  the  need  for  funds  cannot  be  met 
by  other  means  or  with  an  FmHA  loan 
or  an  FmHA  loan  cannot  be  made  in 
time  to  prevent  the  borrower  and  FmHA 
from  suffenng  a  substantial  loss. 

(vh)  Property  can  be  exchanged  for 
property  which  is  better  suited  to  the 
borrower's  need  if  FmHA  will  acquire  a 
lien  on  the  new  property,  at  least  equal 
in  value  to  the  lien  held  on  the  properly 
exchanged. 


(viii)  Property  can  be  consumed  by  the 
borrower  as  follows: 

(A)  Livestock  can  be  used  by  the 
borrowers  family  for  subsistence. 

(BJ  If  crops  serve  as  security  and 
usually  would  be  marketed,  the  County 
Supervisor  can  allow  such  crops  to  be 
fed  to  livpstork.  provided,  this  is 
preferable  to  direct  marketing  and  also 
provided  that  FmHA  obtains  a  lien  (or 
asaignment)  on  the  livestock  and 
livestock  products  at  least  equal  to  the 
lien  on  the  crops. 

(5)  !f  a  borrower  wants  to  dispose  of 
chattel  security  which  is  not  listed  on 
Form  FmHA  1962-1  or  wants  !o  dispose 
of  chattel  security  in  a  way  not  listed  in 
the  "How"  section  or  wants  to  use 
proceeds  in  a  way  not  listed  in  the  "Use 
of  Proceeds"  section  on  Form  FmHA 
1962-1.  the  borrower  must  obtain 
FmHA's  consent  before  the  disposition 
or  before  the  proceeds  are  used.  FmHA 
must  give  consent  for  the  release  of 
normal  income  security  if  the  change  is 
necessary  for  the  borrower  to  meet 
essential  family  li\1ng  and  farm 
operating  expenses.  FmHA  must  also 
give  consent  if  the  conditions  set  out  on 
the  form  and  in  paragraph  (b)(2)  of  this 
section  are  met.  The  borrower  may 
obtain  prior  consent  by  telephoning  the 
county  office,  by  letter,  by  visiting  the 
county  office,  or  by  any  other  method 
the  borrower  chooses.  When  revisions 
are  agreed  to  over  the  telephone,  the 
County  Supervisor  must  revise  the  Form 
FmHA  1962-1  contained  in  the 
borrower's  case  file,  initial  and  date  the 
change,  and  mark  Ihe  form  "Revised." 
The  County  Super\'isor  will  then  cither 
write  to  the  borrower  and  send  a  copy 
of  Ihe  "Revised"  form  to  the  borrower 
asking  the  borrower  to  date  and  initial 
the  change  and  return  the  form  to  the 
county  office,  or  the  County  Supervisor 
wilt  ask  the  borrower  to  dale  and  initial 
the  change  the  next  time  the  borrower  is 
In  Ihe  county  office.  Changes  that  would 
result  in  a  major  change  (examples  of 
major  changes  are:  Feeder  pig  to  sow 
operation,  cow/calf  to  feeder  steer 
operation,  dairy  to  row  crop,  etc.)  in  a 
borrower's  operation  will  always 
require  a  visit  lo  the  county  office  so 
that  the  County  Supervisor  and  the 
borrower  can  complete  a  new  farm  and 
home  plan  and  revise  Form  FmHA  1962- 
1.  The  County  Supervisor  will  be 
responsible  for  determining  if  the 
requested  change  is  major  or  not.  If  a 
revision  cannot  be  agreed  upon,  see 
§  1924.57(d)  of  Subpart  B  of  Part  1924  of 
this  chapter. 
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71.  Section  1962.29  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b),  redesignating  paragraphs 
(bH2)  through  (b](41  as  (b)(3]  through 
(b)(5)  and  adding  a  new  paragraph  lb](2) 
to  read  as  follows: 


paragraph  (b)(3)  and  adding  paragraph 
(f)  to  read  as  rollows: 

§  196Z40    Uquidatlon. 


S  1962.29    Payment  of  fees  and  insurance 
premiums. 

(b)  Insurance  premiums.  County 
Supervisors  are  authorized  to  approve 
bills  or  invoices  for  payment  of 
insurance  premiums  on  chattel  and  crop 
security  from  FmHA  loan  funds  when: 

(2)  Anticipated  crop  income  does  not 
materialize  which  would  normally  be 
released  for  the  payment  of  crop 
insurance. 

72.  Section  1962.34  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows; 

!E  1962.34    Transfer  of  chattel  security  and 
EO  property  and  assumption  of  debts. 

(a)  •  •  • 

(2)  Generally  the  debts  assumed  will 
be  paid  in  accordance  with  the  rates 
and  terms  of  the  existing  notes  or 
assumption  agreements.  Form  FmHA 
460-9,  "Assumption  Agreement  (Same 
Terms -Eligible  Transferee)."  will  be 
used.  Any  delinquency  and  any  deferred 
interest  outstanding  will  be  scheduled 
for  payment  on  or  before  the  date  the 
transfer  is  closed.  If  the  existing  loan 
repayment  period  is  extended,  the  debt 
being  assumed  may  be  rescheduled 
using  Form  FmHA  1965-13.  "Assumption 
Agreement  (Farmer  Programs  Loans)." 
The  new  repayment  period  may  not 
exceed  that  for  a  new  loan  of  the  same 
type  and  the  current  interest  rate  for 
such  loans  will  be  charged.  If  any 
deferred  interest  is  not  paid  by  the  lime 
the  transfer  takes  place,  it  must  be 
added  to  the  principal  balance  and  the 
loan  must  be  assumed  at  new  rates  and 
terms.  Upon  request  of  an  applicant 
assuming  a  loan  at  new  rates  and  terms 
and  and/or  an  applicant  eligible  to 
receive  limited  resource  rates  and  terms, 
the  interest  rate  charged  by  FmHA  will 
be  the  lower  of  the  interest  rates  in 
effect  at  the  time  of  loan  approval  or 
loan  closing.  If  the  applicant  does  not 
indicate  a  choice,  the  loan  will  be  closed 
at  the  rate  in  effect  at  the  time  of  loan 
approval.  Interest  rates  are  specified  in 
Exhibit  B  of  FmHA  Instruction  440.1 
(available  in  any  FmHA  office)  for  the 
type  assistance  involved. 

73.  Section  1962.40  is  amended  by 
revising  the  introductory  text  of 
paragraphs  of  (b)  and  (e)(1),  revising 


(b)  Involuntary  liquidation.  When  a 
bonower  makes  an  unapproved 
disposition  of  security,  the  directions  in 
§S  1962.18  and  1962.49  of  this  subpart 
will  be  followed.  In  all  other  cases, 
when  the  County  Supervisor,  with  Ihe 
advice  of  the  District  Director 
determines  that  continued  ser\'icing  of 
the  loan  will  not  accomplish  the 
objectives  of  the  loan,  or  that  for  other 
reasons  further  servicing  cannot  be 
justified  under  the  policy  staled  in 
§  1962.2  of  this  subpart,  liquidation  of 
the  account(s)  will  be  accomplished  as 
quickly  as  possible  under  this  section.  In 
farmer  program  loans  cases,  borrowers 
must  receive  Exhibit  A  and  Attachments 
1,  2  and  any  additional  notice(s) 
required  by  Subpart  S  of  Subpart  S  of 
Part  1951  of  this  chapter  and  any  appeal 
must  be  concluded  before  any 
liquidation  action  (including  termination 
of  releases  of  sales  proceeds)  is  taken. 
The  County  Supervisor  will  send  these 
forms  to  the  borrower  as  soon  as  a 
decision  is  made  to  liquidate, 

(3)  Agreement  with  borrower.  If  the 
borrower  does  not  request  a  hearing. 
fails  to  return  the  Attachment  2  of 
Exhibit  A  required  by  Subpart  S  of  Part 
1951  of  this  chapter  within  45  days,  the 
County  Super\'isor  should  send 
Attachments  9  and  10  of  Exhibit  A  of 
Subpart  S  of  Part  1951  of  this  chapter. 
After  the  borrower  is  lold  that  FmHA 
wants  the  account  liquidated,  if  the 
borrower  is  willing  to  voluntarily 
Hquidate  the  account,  the  County 
Supervisor  may  allow  the  borrower  60 
days  to  accomplish  such  action  by: 

(i)  Selling  the  security  in  accordance 
with  %  1962.41  of  this  subpart; 

(li)  Transfemng  the  security  in 
accordance  with  §  1962.34  of  this 
subpart: 

(iji)  Conveying  the  security  to  FmHA 
under  Subpart  A  of  Part  1955  of  this 
chapter:  or 

(iv)  Refinancing  the  debt  with  another 
lender. 
•        •        •        *        • 

(e)  •  •  • 

(1)  After  Exhibit  A  and  Attachments  1 
and  2  of  Subpart  S  of  Part  1951  of  this 
chapter  have  been  sent  and  security  is 
in  danger  of  loss  or  deterioration,  the 
State  Director  will  protect  FmHA's 
interest  and  approve  protective 
advances  in  payment  of: 

(f)  When  a  borrower's  security 
property  is  liquidated  voluntarily  or 


involuntarily  and  there  is  an  unpaid 
balance  on  the  account,  the  County 
Supervisor  will  meet  with  ihe  borrower 
within  30  days  to  assist  the  borrower  in 
developing  a  debt  settlement  o^er  in 
accordance  with  Subpart  B  of  Part  1956 
of  this  chapter. 

74.  Section  1962.41  is  amended  by 
revising  the  introductory  paragraph  and 
revising  paragraph  (e)  and  adding  a  new 
paragraph  (0  to  read  as  follows: 

§  1962.41    Sale  of  chattel  security  or  EO 
property  by  twrrowers. 

Borrowers  who  are  liquidating 
voluntarily  and  who  have  not  been  sent 
Exhibit  A  and  Attachments  1  and  2  of 
Subpart  S  of  Part  1951  of  this  chapter 
will  be  sent  Attachment  1  of  Exhibit  A 
of  Subpart  S  of  Part  1951  of  this  chapter 
before  any  sale  occurs. 

(e)  Unpaid  FmHA  Debt.  If  the  sale 
results  in  less  than  full  payment  of  the 
FmHA  debt,  the  County  Supervisor  will 
have  the  County  Committee  review  the 
case  to  determine  if  the  borrower  can  be 
released  of  personal  liability  in 
accordance  with  paragraph  (f)  of  this 
section.  The  borrower  will  be  notified  of 
the  County  Committee's 
recommendation  for  or  against  a  release 
of  persona]  liability. 

(f)  Release  of  liability.  The  borrower 
and  any  co-signer  may  be  released  from 
personal  Hability  to  FmHA  when  all  the 
chattel  security  or  FO  property  is  sold  at 
the  present  market  value  and  the 
proceeds  are  applied  on  the  loan 
accountls).  If  the  County  Committee 
recommends  a  release  of  liability  based 
on  the  following  comment,  the  comment 
will  be  typed  on  Ihe  County  Committee 
Certification  and  executed  by  the 
Committee,  and  be  further  processed 
and  approved  in  accordance  with 

5  1962.34(h)  of  this  subpart: 

In  our  opinion  /name  of  Borrower  and  any 
cosigner)  does  not  have  reasonable  ability  to 
pay  all  or  a  substantiel  part  of  ihe  balance  of 
Ihe  debt  owed  after  the  cash  sale,  taking  into 
consideration  hi8  or  her  assets  and  income  «i 
Ihe  time  of  the  conveyance.  The  borrower  has 
cooperated  In  good  faith,  used  due  diligence 
lo  maintain  property  against  loss,  and  has 
otherwise  fuIHIled  the  covenants  inodeni  to 
the  loan  lo  the  best  of  his  or  her  ability. 
Therefore,  we  recommend  that  the  borrower 
and  any  cosigner  be  released  from  personal 
liability  for  any  balance  due  on  the 
indebtedness  upon  completion  of  the 
transaction. 

Form  FmHA  1965-8.  "Release  From 
Personal  Liability"  will  be  given  to  the 
borrower  lo  release  him/her  from 
liability.  If  a  release  from  liability 
cannot  be  granted,  the  borrower  will  be 
sent  a  letter  similar  to  Exhibit  F  of 
Subpart  A  of  Part  1955  of  this  chapter 
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(^ivailabie  in  any  FmHA  office).  The 
account  will  then  be  considered  for  debt 
seitlemenL 

75.  Section  1962.42  is  amended  by 
revising  the  introductory  texts  of 
paragraphs  (a)  and  (c)  (5)(i).  and 
revising  paragraphs  [c)f5)(iil,  (cJiejfiilf A) 
and  (d)  to  read  as  follows: 

§  1962.42    Repossession,  care,  snd  sale  of 
chattel  securtty  on  EO  property  by  (ht 
County  Supervtsor. 

(d)  Hep<^>sses:*iu.n.  Except  as  provided 
in  paragraph  id)  of  this  section,  prior  to 
any  repossession  of  FmHA  security,  a 
borrower  and  all  cosigners  on  the  note 
must  receive  Exhibit  A  and  Attachment 
I.  2.  and  any  other  additional  notices 
required  by  of  Subpart  S  of  Part  1951  of 
ih's  Chapter  and  any  appeal  must  be 
concluded.  The  County  Supervisor  will 
take  possession  of  security  or  EO 
property  for  FmR^  when  the  value  of 
the  property,  based  on  appraisal,  is 
substantially  more  than  the  estimated 
sale  expenses  and  the  amount  of  any 
prior  hen.  if  the  prior  lienholder  does  not 
intend  to  enforce  the  lien.  The  property 
will  not  be  repossessed  if  FmHA's 
estimated  rpcnven,'  will  be  small  in 
relation  lo  the  amount  of  its  claim,  or  in 
relation  to  the  amount  it  must  pay  on 
prior  liens  and  sale  expenses  if  it  bids 
on  the  property  in  accordance  with 
S  1955.20  of  Subpart  A  of  Part  1955  of 
this  chapter 

(c)  '  •  • 

(5)  NoJJce.  (i)  Notice  of  pubhc  or 
private  sale  of  repossessed  property 
when  required  will  be  given  to  the 
borrower  and  to  any  party  who  has  filed 
a  financing  statement  or  who  is  known 
by  the  Coimry  Supervisor  lo  have  a 
security  interest  in  the  property,  except 
as  set  forth  below.  The  notice  will  be 
delivered  or  mailed  so  that  it  will  reach 
the  borrower  and  any  lienholder  at  least 
5  days  (or  longer  time  if  specified  by  a 
State  suppiemen')  befrire  the  time  of  any 
p'tbhc  sate  or  the  time  after  which  any 
pnvate  sale  will  be  held-  Form  FmF!A 
1955-41.  "Notice  of  Sale."  may  be  used 
for  public  or  pnvate  sales. 

fii)  Notice  of  Internal  Revenue  Service 
(IRS)  If  a  Federal  lax  lien  notice  has 
been  filed  m  the  local  records  more  than 
30  days  before  ihe  sale  of  the 
repossessed  secunty,  notice  to  Ihe 
Distnri  Drrectur  of  IRS  must  be  given  at 
least  25  days  before  ihe  sale.  It  should 
he  sjiven  by  sending  a  copy  of  Form 
FmHA  19.55-41  and  a  copy  of  the  filed 
Notice  of  Federal  Tax  Lien  (Form  IRS 
6681  If  the  security  is  penshable.  the  full 
25  days  notice  must  be  given  to  tht? 
District  Director  by  registered  or 
certified  mail  or  by  personal  service 


before  the  sale-  Also,  the  sale  proceeds 
must  be  held  for  30  days  after  the  sale 
so  that  they  may  be  claimed  by  IRS  on 
the  basis  of  its  tax  lien  priority.  In  such 
perishable  property  cases,  the  proceeds 
or  an  amount  large  enough  to  pay  the 
IKS  tax  lien  will  be  forwarded  to  the 
Finance  Office  wnlh  a  notation  "Hold  in 
suspense  30  days  because  of  Federal 
Tax  Lien."  OGC  will  advise  the  Finance 
Office  about  disposing  of  the  funds. 

(6)  *  •  • 

(ii)  •  •  * 

(A)  The  sale  may  be  advertised  by 
posting  or  distributing  handbills,  posting 
Form  FmHA  1955-41.  or  a  revision  of  it 
approved  by  OGC  to  meet  State  law 
requn-eroents.  or  by  a  combination  of 
these  methods.  The  lenjjth  of  lime  and 
place  of  giving  notice  will  be  covered  by 
a  State  supplement. 
•        ••••« 

(d)  Risk  of  injury.  If  a  farmer  program 
loan  borrower  has  abandoned  security 
and  the  security  is  in  danger  of  being 
substantially  harmed  or  damaged,  the 
County  Supervisor  will  attempt  lo 
repossess  the  security  as  explained  in 
paragraph  (a)  of  this  section  and  then 
send  the  borrower  and  all  cosigners  on 
the  note  Exhibit  A  and  Attachments  1 
and  2  of  Subpart  S  of  Part  1951  of  this 
chapter.  The  security  will  be  cared  for 
as  explained  in  paragraph  (b)  of  this 
section  until  any  appeal  is  concluded  or 
the  borrower  has  waived  or  forfeited  the 
opportunity  to  appeal  When  the  appeal 
is  concluded,  the  security  will  be 
returned  to  the  borrower  or  sold  in 
accordance  with  paragraph  |c)  of  this 
section,  depending  on  the  outcome  of 
the  appeal.  The  County  Supervisor  will 
document  the  abandonment  and  the 
danger  of  substantial  damage  in  the 
borrower's  case  file.  In  the  case  of 
livestock,  abandonment  occurs  if  a 
borrower  stops  caring  for  Ihe  animals, 
and  this  determination  will  be  made  by 
the  County  Supervisor.  However,  an 
independent  tfaird-party  (not  an  FmHA 
employee)  must  determine  that  livestock 
are  in  danger  of  substantial  damage. 
Protective  advances  may  be  made  in 
accordance  with  §  1962.40  (e)  of  this 
subpart 

76.  Section  1962.47  is  amended  by 
revising  paragraphs  (a)(3l.  [cK3|  and 
(c)(4)(il  lo  read  as  follows: 

5  1962.47    Bankruptcy  and  lr>aotv»ncy. 

(a)--» 

(3)  The  County  SupCTvisor  will  send 
Attachments  1  and  2  of  Exhibit  A  (and 
not  Exhibit  A)  of  Subpart  S  of  Part  1951 
of  this  chapter  together  with  Exhibit  D 
of  this  subpart,  "Notice  to  Borrower's 
Attorney  Regarding  Loan  Servicing 
Options,"  (available  in  any  FmHA 
office)  to  the  attorney  of  a  farmer 


program  loan  borrower  as  soon  as  the 
County  Supervisor  learns  thai  a 
bankruptcy  has  been  filed.  A  dated  copy 
of  Exhibit  D  of  this  subpart  will  be  sent 
to  OGC  and  the  U.S.  Attorney's  office  at 
the  same  time.  Exhibit  D  of  this  subpart 
explains  that  FmHA  wants  the  borrower 
to  know  about  the  various  fanner 
program  loan  servicing  tools,  The 
bankruptcy  code's  automatic  stay 
prevents  FmHA  from  contacting  the 
borrower  directly. 

(i]  Exhibit  D  of  this  subpart  also 
explains  that  borrowers  who  have  filed 
Chapter  11. 12,  and  13  bankruptcies 
must  request  and  be  granted  a 
modification  of  the  automatic  stav  for 
the  limited  purpose  of  permittins  the 
borrowerfs)  to  apply  and  enter  into 
agreements  for  debt  servicing  relief  or 
dismiss  their  bankruptcies.  Then  the 
borrower  must  complete  and  relurn 
Attachment  2  of  Exhibit  A  of  Subpart  S 
of  Part  1951  of  this  chapter  before  FmHA 
will  consider  or  grant  any  request  for 
servicing.  The  slay  should  be  modified 
for  this  purpose  or  the  Chapter  11, 12.  or 
13  be  dismissed:  however,  negotiation 
between  a  borrower  and  FmHA  is 
permitted  so  long  as  the  borrower 
supplies  FmHA  with  a  filed  copy  of  the 
motion  for  relief  from  stay  in  those 
jurisdictions  where  OGC  has  ad\iscd 
FmFlA  thai  it  is  the  customary  practice 
of  the  local  bankruptcy  court  not  to  sign 
an  order  granting  limited  relief  from 
slay.  If  the  bankruptcy  court  v«ll  sign 
these  orders  they  should  continue  to  be 
required  prior  to  permitting  the  borrower 
lo  apply  for  servicing.  If  modification  of 
the  automatic  stay  is  not  requested,  or 
the  automatic  slay  is  not  modified  for 
ihe  hmited  purpose  set  out  above  or  if 
the  bankruptcy  case  is  not  dismissed, 
but  the  borrower  instead  files  a  plan  of 
reorganization  which  restructures  the 
FmHA  debt,  FmHA  will  evaluate  Ihe 
merits  of  the  plan  and  inform  OGC  of 
FmHA's  recommendation  for  voting  on 
the  plan.  A  plan  will  not  be  rejected  by 
FmHA  simply  because  it  is  not 
consistent  with  FmHA's  loan  servicing 
regulations. 

(ii)  Borrowers  who  have  filed  Chapter 
7  bankruptcies  also  must  either  dismiss 
their  bankruptcies  or  request  and  be 
granted  a  modification  of  the  automatic 
stay  for  the  limited  purpose  of 
permitting  the  borroweris)  lo  apply  and 
enter  into  agreements  for  debt  servicing 
relief.  Then  the  borrower  must  complete 
and  return  Attachment  2  of  Exhibil  A  of 
Subpart  S  of  Part  1951  of  this  chapter 
before  FmHA  wiH  consider  or  grant  any 
request  for  servicing.  Until  the  automatic 
stay  is  modified  for  the  limited  purpose 
set  out  above,  or  the  borrower  supplies 
FmHA  with  a  filed  copy  of  a  motion  for 
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relief  from  stay  in  those  jurisdiclions 
where  OGC  advises  thai  the  customary 
practice  of  the  local  bankruptcy  court  is 
not  to  sign  an  order  providing  limited 
relief  from  stay,  or  the  Chapter  7  is 
dismissed.  FmHA  will  not  discuss  the 
options  with  the  borrower  or  the 
borrower's  attorney.  Exhibit  D  of  this 
subpart  explains  that  FmHA  will  not 
continue  with  a  debtor  who  does  not 
reaffirm  the  FmHA  debt.  If  a  Chapter  7 
debtor  wants  lo  reaffirm  ihe  FmHA 
debt,  FmHA  must  accept  the 
reaffirmation. 


(cj  "  •  ' 

(3)  In  Chapter  U.  12  or  13  cases,  if 
liquidation  is  necessary  either  while  the 
bankruptcy  is  pending  or  after  the  case 
IS  closed,  it  will  be  accomplished  afier 
sending  the  attorney  of  the  borrower 
Exhibit  D  of  this  subpart  and 
Attachments  1  and  2  of  Exhibil  A  of 
Subpart  S  of  Pari  1951  of  this  chapter 
and  any  additional  attachments  required 
by  Subpart  S  of  Part  1951  of  this  chapter, 
unless  the  attorney  was  previously 
notified  by  the  attachments  of  the 
specific  default  or  delinquency. 

14)  "  • 

(i)  Loans  can  be  liquidated  if  a 
discharge  hearing  has  been  held  and  if 
the  borrower  has  not  reaffirmed  the  debt 
and  if  the  property  is  no  longer  part  of 
the  estate  Liquidation  can  proceed  prior 
to  the  discharge  hearing  if  the  borrower 
and  the  trustee  agree  or  consent  to  the 
entry  of  an  abandonment  order  and  the 
lifting  of  the  slay.  Exhibit  V  of  this 
subpart  and  Attachments  I  and  2  of 
Exhibit  A  of  Subpart  S  of  Part  1951  of 
this  chapter  and  any  additional 
attachments  required  by  Subpart  S  of 
Part  1951  of  this  chapter,  unless  the 
attorney  was  previously  notified  by 
these  attachments  of  the  specific  default 
or  delinquency.  The  borrower  will  be 
sent  an  acceleration  notice  (Exhibit  E  to 
Subpart  A  of  Part  1955  of  this  chapter) 
and  there  will  be  no  appeal  of  Ihe 
acceleration.  Then  the  account  will  be 
liquidated, 

77.  Section  1962.49  is  amended  by 
revising  paragraphs  (dfll  and  (c)(2)  to 
read  as  follows. 

$  1962.49    CMI  and  criminal  cases. 

(c)  •  " 

(1)  County  Office  actions.  Forms 
FmHA  455-1,  "Request  for  Legal 
Action."  and  FmHA  455-22  will  be 
prepared.  Form  FmHA  455-2,  "Evidence 
of  Conversion."  will  be  prepared  for 
each  unauthorized  disposal.  The  original 
and  two  copies  of  Forms  FmHA  455-1 
and  FmHA  455-22  and,  wh  =  n 


applicable.  FmHA  455-2  together  with 
the  borrower's  case  file,  wUI  be 
submitted  to  the  State  Office.  Signed 
statements  should  be  obtained,  if 
pos.sible.  from  the  borrower,  any  third 
party  purchasers,  or  others  to  support 
the  information  contained  on  Form 
FmHA  455-1,  Appropriate 
recommendations  regarding  civil  actions 
will  be  made  on  Forms  FmHA  455-1  and 
FmHA  455-22  against  the  borrower  or 
others.  When  a  case  is  referred  to  the 
Slate  Office  the  County  Supervisor  will 
keep  that  office  informed  of  any  future 
developments  in  the  case.  If 
Attachments  I.  2  and  other  appropriate 
attachments  lo  Exhibil  A  of  Subpart  S  of 
Part  1951  of  '.hvs  chapter  have  not  been 
sent,  they  will  now  be  sent  to  the 
borrower  and  any  other  obligorfs]  on  the 
note.  Any  appeal  must  be  concluded 
before  a  civil  action  can  be  filed. 

(21  District  Office  actions.  Exhibit  D 
or  Exhibit  E  of  Subpart  A  of  Part  1955  of 
this  chapter  will  be  prepared  and  scnl 
after  any  appeal  is  concluded. 

78.  Exhibit  B  of  Subpart  A  is  revised 
lo  read  as  follows:  (Note:  This  revision 
was  inadvertently  not  pubHshed  in  the 
Federal  Re^ster  and  the  CFR  when  the 
revision  was  executed  in  1980  ) 

Exhibit  B — Memorandum  of 
Understanding  and  Blanket  Commodity 
Lien  Waiver 

The  Farmers  Home  Adrnmistration  (FmHA) 
Bomoijmes  makes  loans  lo  farmers  on  the 
seciinly  of  agricultural  cummodities  that  are 
pllj^ble  for  price  support  under  loan  and 
purt.hHM  programs  conducted  by  the 
Commodity  Credit  Corporation  (CCC).  FmHA 
and  CCC  desire  that  price  support  be  made 
avdilable  to  farmers  without  unnecessarily 
impairing  or  undermiomg  Ihe  respective 
security  interests  of  FmHA  and  CCC  in  and 
without  undue  inconvenience  lo  producers 
and  FmliA  and  CCC  in  securing  lien  waivers 
on  such  commodities. 

Ngw,  therefore,  it  is  agreed  as  follows: 

11)  Upon  request  of  an  official  of  a  State 
ASCS  office,  the  FmHA  Stale  Director  in  such 
State  shull  furnish  designated  county  ASCS 
offices  with  the  names  of  producers  in  the 
tradu  area  from  whom  FmJHA  holds  currently 
eFrective  hens  on  commodities  with  respect  to 
which  CCC  conducts  price  support  programtt. 
FmHA  will  try  to  furnish  a  complete  and 
current  list  of  the  names  of  such  producers: 
however,  FmHAs  liens  with  respect  to  any 
commodity  will  not  be  affected  by  an  error  in 
or  omission  from  such  lists. 

(2)  For  a  loan  disbursed  by  a  county  ASCS 
office.  CCC  will  issue  a  draft  in  the  amount 
(less  fees  and  charges  dui^  under  CCC 
program  regulations)  of  the  loan  on,  or 
purchase  price  of  the  commodity  payable 
jointly  to  FmHA  and  the  producer  if  (a)  his 
name  is  on  the  list  furnished  by  FmHA,  or  (b) 
he  names  FmHA  as  lienholder.  The  draft  will 
indicate  the  commodity  covered  by  the  loan 
or  purchase. 


(.1)  On  issuance  of  the  draft,  the  securiiy 
interest  of  FmHA  shall  be  subordinated  to  the 
rights  of  CCC  in  ihe  commodity  with  rospecl 
(u  which  the  loan  or  purcliase  i<t  made.  Th« 
word  "subordinated"  means  thai,  in  the  case 
of  a  loan.  CCC's  security  interest  in  the 
commodity  shall  be  superior  and  pnur  in 
right  to  that  of  FmHA  and  that,  on  purrhu^e 
of  a  commodity  by  CCC  or  its  acqulAiiion  by 
CCC  In  satisfaction  of  a  loan,  the  security 
interest  of  FmFiA  m  such  commodity  shall 
terminate. 

(4)  Nothing  contained  in  ihis  Memorandum 
of  Understardinj)  shall  be  construed  to  alTecl 
the  rights  and  obligauons  of  the  parties 
except  as  specifically  provided  herein. 

(5)  This  agreement  may  be  terminated  by 
either  party  on  30  days'  written  notice  to  llie 
other  party. 

Dated:  |uJy  ZO,  19aa 
Ray  V.  Fiizzerald 
Executive  Vice  President.  CCC 

Dated^  July  14. 1980. 
Cordon  Cavanaugh. 
Acimmislralor.  FmHA 

79.  Exhibit  D  to  Subpart  A  is  revised 
to  read  as  follows: 

Exhibit  D — Notice  to  Borrower's 
Attorney  Regarding  Loan  Servicing 
Options 

Procedure  Reference:  FmHA  Instruction 
19e2-A 

Purpose:  Used  by  a  County  Supervisor  to 
send  with  Attachments  I  and  2  of  Exhibit  A 
Inoi  Exhibit  .\]  of  Subpart  S  of  Part  1351  nf 
this  chapter  to  the  borrower's  attorney  when 
the  borrower  has  filed  bankruptcy.  A  dated 
copy  of  this  letter  will  be  sent  to  the  United 
Slates  Attorney  s  Office  and  OCC  when  it  is 
mailed  to  the  borrower's  allomey. 
RETURN  ADDRESS 
Borrower's  Attorney  Address 
Dear 

We  were  recently  notified  that  your  client 
(name  of  trorrower)  has  filed  bankruptcy  TTie 
enclo»ed  forms  explain  some  of  the  loan 
servicing  options  that  FmHA  has  available- 
We  would  apprvciale  your  informing  your 
client  of  these  options.  In  order  lo  ascertain 
whether  your  client  is  eligible  for  these 
options  it  IS  necessary  for  FmHA's  employees 
to  work  closely  with  your  client.  We  are 
concerned  about  whether  such  contact  will 
be  in  violation  of  the  automatic  slay. 

"llfyour  client  has  filed  under  Chapter  7 
and  wants  to  apply  for  8er\'icing  relief  from 
FmHA.  the  case  must  be  dismissed  or  the 
automatic  stay  must  be  modified  for  the 
limited  purpose  of  permitting  your  client  to 
apply  for  servicing  relief.  If  your  local 
jurisdiction  does  not  sign  orxiers  providing 
limited  relief  from  the  automatic  stay,  please 
provide  PmHA  with  a  filed  copy  of  your 
motion  seeking  limited  relief  from  the 
automatic  stay.  A  sample  motion  and  order 
are  available  from  the  U.S.  Attorney's  office 
After  dismissal  or  modiHcation  of  the 
automatic  stay  or  attempted  modincation. 
your  client  must  complete  and  return 
Attachment  2  to  Exhibit  A  of  Subpart  S  of 
Part  1951  of  this  chapter  to  enable  FmHA  to 
consider  or  grant  any  request  for  servicing. 
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w;ll  n'.'t  '_ii>K":us9  any  nf  the  s>?p.":cing  options 
with  you  or  your  client  unless  the  automatic 
stay  IS  modified  or  you  seek  a  modification 
and  it  is  not  customary  for  your  local 
junsdiction  lo  approve  such  orders.  Also,  in 
order  for  FmHA  lo  continue  with  your  client 
after  a  discharge,  your  client  must  reaffirm 
the  FmHA  debt  ) 

'[If  your  client  has  filed  under  Chapter  11. 
12  or  13  and  wants  to  apply  for  servicing 
relief  from  FmHA  the  case  must  be  dismissed 
or  the  automatic  stay  must  be  modified  for 
the  limited  purpose  of  permitting  your  client 
to  apply  for  servicing  relief.  If  your  local 
jurisdiction  does  not  sign  orders  providing  for 
limited  relief  from  the  automatic  stay,  please 
provide  FmHA  with  a  filed  copy  of  your 
motion  seeking  limited  relief  from  the 
automatic  stay.  A  sample  motion  and  order 
are  available  from  the  U.S.  Attorney's  office. 
After  dismissal,  modification  of  the  automatic 
stay,  or  attempted  modification,  your  client 
must  complete  and  return  Attachment  2  of 
Exhibit  A  of  Subpart  S  of  Part  1951  of  this 
chapter  to  enable  FmHA  to  consider  or  grant 
any  request  for  ser\icing.  Unless  the 
automatic  stay  is  modified  for  this  purpose  or 
you  seek  such  modification  and  it  is  not 
customary  for  your  local  junsdiction  to 
approve  such  orders,  or  the  case  is  dismissed. 
FmHA  will  not  discuss  any  of  the  servicing 
options  with  you  or  your  client.  You  may.  of 
course,  choose  to  file  a  proposed  plan  which 
may  or  may  not  contain  debt  restructuring 
features  similar  to  those  available  from 
FmHA.) 

If  you  intend  to  file  a  motion  to  allow  your 
client  to  request  and  be  granted  servicing 
relief,  we  ask  that  you  do  so  within  45  days. 
If  no  motion  is  filed  within  that  time,  we  will 
assume  that  your  client  does  not  intend  to 
make  a  request  for  servicing  and  we  will 
proceed  to  protect  our  interests  as  allowed  by 
!he  Banknptcy  Code. 

FmHA  s  farmer  programs  debt  servicing 
regulation  is  found  at  7  CFR.  Part  1951. 
Subpart  S.  We  cannot  promise  you  or  your 
client  that  a  request  for  debt  servicing  will  be 
approved.  However,  we  can  promise  that  a 
request  will  be  fullv  and  fairly  considered  by 
FmHA. 

Sincerely. 

Counry  Supervisor 
'Choose  applicable  paragraph. 

80.  Exhibit  E  to  Subpaii  A  is  added  to 

read  as  follows: 


Exhibit  E— Releasing  Security  Proceeds 
and  Determining  "Essential"  Family 
Living  and  Farm  Operating  Expenses 

Farr';!y  Living  E\ppnsr'S 

Expenses  for  household  operating,  food, 
clothing,  medical  care,  house  repair, 
transportation,  insurance  and  household 
appliances,  i.e..  stove,  refrigerator,  etc..  are 
essential  family  living  expenses.  We  do  not 
expect  there  will  be  any  disagreements  over 
this.  However,  when  proceeds  are  less  than 
expenses,  there  might  be  disagreements 
about  the  amounts  FmHA  should  release  to 
pay  for  particular  items  within  these  broad 
categones.  For  example.  FmHA  has  to 
release  for  transportation  expenses,  but 
should  FmHA  release  so  that  a  borrower  can 
buy  a  new  car?  If.  at  planning  time,  it  appears 
that  there  will  be  sales  proceeds  available  to 
pay  for  the  borrower's  operating  and  living 
expenses,  including  the  expense  of  a  new  car. 
the  Form  FmHA  1962-1  can  be  completed  to 
show  that  FmHA  plans  to  release  for  a  new 
car.  On  the  other  hand,  it  would  also  be 
proper  to  complete  the  Form  FmHA  1962-1  to 
release  for  a  used  car  or  for  gas  and  repairs 
to  the  borrowers  present  car  If  it  is 
necessary  for  FmHA  to  release  for  essential 
family  living  expenses  and  because 
transportation  is  an  essential  family  living 
expense,  some  proceeds  must  be  released  for 
that  broad  purpose.  However,  nothing 
requires  us  to  release  for  a  specific  expense: 
usually,  there  wilt  be  several  ways  lo  use 
proceeds  to  provide  for  essential  family  living 
expenses.  We  must  provide  the  borrower 
with  a  written  decision  and  an  opportunity  to 
appeal  whenever  there  is  a  disagreement 
over  the  use  of  proceeds  or  whenever  we 
reject  a  request  for  a  release. 

Farm  Operating  Expenses 

We  would  expect  farm  operating  expenses 
to  present  more  of  a  problem  than  family 
living  expenses.  There  will  probably  be  a  few 
disagreements  over  whether  an  expense  is  an 
operating  expense  (as  opposed  to  a  capital 
expense),  but  it  is  more  likely  that  there  will 
be  disagreements  over  the  amount  FmHA 
should  release  for  operating  expenses  and 
over  whether  a  particular  farm  operating 
expense  is  "essential."  As  is  the  case  with 
family  living  expenses,  disagreements  will 
most  likely  arise  when  proceeds  are  less  than 
expenses. 

To  resolve  disputes  over  the  amount  to  be 
released,  remember  that  we  must  be 
reasonable  and  release  enough  to  pay  for 


essential  farm  operating  expenses.  Although 
a  borrower  might  not  always  agree  that 
enough  money  is  being  released,  if  the 
borrower's  essential  (arm  operating  expenses 
are  being  paid,  we  are  fulfilling  the 
requirements  of  the  statute.  We  must  provide 
the  borrower  with  an  opportunity  to  appeal 
when  there  is  a  disagreement  over  the  use  of 
proceeds  or  when  we  reject  a  request  for  a 
release. 

FmHA  Instruction  1962-17  of  FmHA 
Instruction  1962-A  states  that  essential 
expenses  are  those  which  are  "basic  crucial 
or  indispensable."  Whether  an  expense  is 
basic  crucial  or  indispensable  depends  on 
the  circumstances.  For  example,  feed  is  a 
farm  operating  expense,  but  it  is  not  always 
an  essential  expense.  If  adequate  pasture  is 
available  to  meet  the  needs  of  the  borrower's 
animals,  feed  is  not  essential.  Feed  is 
essential  if  animals  are  confined  in  lots. 
Hiring  a  custom  harvester  is  a  farm  operating 
expense,  but  is  not  an  essential  expense  if  the 
farmer  has  the  equipment  and  labor  to 
harvest  the  crop  just  as  well  as  a  custom 
harvester  Hired  labor  is  an  operating 
expense  which  might  be  essential  in  a  dairy 
operation  but  not  in  a  beef  cattle  operation. 
Payments  to  creditors  are  essential  if  the 
creditor  is  unable  is  restructure  the  debt  or  (o 
carry  the  debt  delinquent.  Renting  land  is  not 
essential  if  the  borrower  plans  to  use  it  to 
grow  com  which  can  be  purchased  for  less 
than  the  cost  of  production.  Paying 
outstanding  bills  is  essential  if  a  supplier  is 
refusing  to  provide  additional  credit  but  not  if 
the  supplier  is  willing  to  carry  a  balance  due. 
Of  course,  the  long  term  goal  of  any  fanning 
operation  is  to  pay  all  of  its  expenses  but 
when  this  is  not  possible.  FmHA  and  the 
borrower  must  work  together  to  decide  which 
farm  operating  expense  demand  immediate 
attention  and  cannot  be  neglected  and  those 
are  the  essential  expenses 

We  absolutely  must  release  to  pay  for 
essentia/  family  living  and  farm  operating 
expenses;  there  are  no  exceptions  to  this. 
When  deciding  whether  an  expense  is 
essential  and  when  deciding  how  much  to 
release,  the  choices  we  make  must  be 
rational,  reasonable,  fair  and  not  extreme. 
They  must  be  based  on  sound  judgment, 
supported  by  facts  and  explained  lo  the 
borrower.  Following  these  rules  will  help  us 
avoid  disagreements  with  borrowers. 

81.  Exhibit  F  to  Subpart  A  is  added  to 
read  as  follows; 

BILL1»«0  COOe  Mi(MJ7-*l 
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USDA-FmHA 
Form  FmHA  1962-1 
(Rev-   8-88» 
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t  Position  1 
AGREEMENT  FOR  THE  L'SE  OF  PROCEEDS/RELEASE  OF  CHATTEL  SECl  RITY 

In  this  Agrenneni  the  Faimers  Home  Administralion  (FmHA)  is  referred  to  li  you  and  your  .    . 


^"" the  borrowei<s).  is  referred  to  is  I,  me.  and  m.v.  My  coiuati  wich  you  vi  ill  be  through  the 

County  Supervisor 

In  exchange  for  loans  received  from  the  FmHA.  1  signed  Security  Agreements  with  the  United  States  of  America.  By  signing  the 
Security  Agreements.  I  have  given  you  a  security  interest  in  all  the  property  described  in  the  Security  Agreements.  This  property  has  been 
hstcd  on  this  form.  This  property  is  called  collateral 

l)<i  1  Have  Written  Consent  to  Sell? 

I  understand  that  I  must  obtain  written  consent  from  you  before  I  can  sell,  exchanpe,  feed  to  livestock,  consume,  or  in  any  way 
dispose  of  collateral.  This  Agreement  explains  how  the  money  or  properly  received  from  the  sale,  exchange,  or  other  disposition  of  collateral 
may  be  used.  So  long  as  I  meet  the  terms  of  this  Agreement,  this  Agreement  acts  as  your  written  consent  to  dispose  of  collateral  listed  on 
this  Agreement.  I  understand  that  this  Agreemenl  is  nut  intended  10  restrict  my  ability  to  operate  my  farm  or  ranch  efficiently.  It  is  in- 
tended to  describe  how  I  will  dispose  of  collateral  and  10  record  the  sales,  exchanges,  or  other  dispositions  of  collateral. 

>vhat  Collateral  Will  Be  Sold? 

I  have  listed  on  this  form  all  collateral  that  I  expect  10  sell,  exchange,  feed  t.)  livestock,  consume,  or  olherwise  dispose  of  between 


I  understand  that  you  do  not  expect  me  to  list  each  animal,  bushel,  bale,  or 


pound  of  propeily  I  plan  to  dispose  of  but  that  you  Jo  expect  me  to  list  an  approximate  number. 

What  is  the  Projected  Dale  and  Price  of  Sale? 

I  have  hsled  the  approximate  dale  on  which  I  will  dispose  of  collateral.  I  understand  this  can  be  listed  by  month,  quarter  or  whatever 
period  best  suns  iny  operation  I  have  also  listed  the  price  I  expect  to  receive,  and  3  descriplion  of  how  I  plan  to  use  the  proceeds  1  agree 
tlial  I  will  dispose  of  collateral  for  ils  fair  market  value. 

How  Do  1  Project  Dales  and  Prices? 

I  understand  that  all  dates  and  figures  listed  on  this  form  are  projections  only.  You  also  acknowledge  this  as  part  of  the  Agreement. 
The  figures  rellect  the  crop  yields,  livestock  production  numbers,  operating  expenses,  income,  and  marketing  practices  that  I  can  reasonably 
expect,  based  on  my  farm  records  and  experienc-e. 

Tlie  figures  are  based  on  my  past  income,  expense,  and  produclion  levels.  You  do  not  require  a  strict  averaging  of  mv  past  income, 
expense,  and  production  levels  when  calculating  these  projections,  and  may  permit  adjustment  of  those  averages  to  reflect  uriusually  low  or 
high  yields,  income  or  expenses  that  I  have  had  in  llie  past  due  to  ciicumstances  beyond  mv  control.  In  reaching  these  figures,  you  will 
consider  planned  changes  In  my  operation, 

I  undeistand  thai  the  dales  and  figures  used  on  this  form  must  be  consistent  with  any  current  Farm  and  Home  Plan  or  other  plan  of 
operation  to  which  you  and  I  have  agreed 

When  Can  Collateral  Be  Sold  to  Pay  Essential  Family  Living  and  Farm  Operating  Expenses? 

You  agree  to  allow  me  to  sell  or  exchange  crops,  livestock,  and  hveslock  products  planned  to  be  marketed  in  Ihe  regular  course  of 
business  so  that  I  can  pay  essential  family  living  and  farm  operating  expenses,  tssenlial  expenses  are  those  which  are  basic  crucial  or  indis- 
t>c  usable 

You  also  agree  to  allow  me  to  feed  crops  to  livestock.  If  the  hveslock  or  hveslock  products  are  collateral  for  llie  FmHA  loan(s» 

You  also  agiee  to  allow  me  to  use  livestock  foi  food  for  my  family, 

Wlwl  Happens  if  Someone  Else  Has  a  Security  Interest  in  the  Colhteral  I  Sell? 

,    r     '.""''"s'an'l  Ilia'  the  money  from  the  sale  of  collaleial  must  always  be  used  10  pay  anyone  who  has  a  secuiily  interest  that  comes 
before  riiiHA  s  security  inleiest. 

vvliat  Changes  Require  Your  Prior  Approval? 

I  understand  that  If  I  want  to  sell,  exchange,  or  dispose  of  collaleral  that  is  not  listed  on  this  form.  I  must  obtain  permisswn  from  vou 
belore  I  dispose  of  the  collateral. 

If  I  want  to  dispose  of  collaleral  in  a  way  not  listed  in  the  "How"  section  of  this  form.  I  must  obtain  permission  from  you  before 
dis|xising  of  the  collateral  For  example,  if  I  have  listed  that  all  crops  will  be  sold  and  later  decide  that  some  crop  is  needed  for  feed  I 
must  obtain  permission  from  you  before  feeding  Ihe  crop  10  Ihe  livestock.  You  must  gram  permission  if  this  action  is  necessary  to  meet 
essential  family  living  or  farm  operating  needs  and  if  the  livestock  and  livestock  products  are  collateral  for  the  FmHA  loanls). 

If  I  want  to  use  proceeds  m  a  way  not  shown  on  the  "Use  of  Proceeds"  section  of  this  form.  I  must  obtain  permission  from  you 
before  the  proceeds  are  used  For  example  if  I  listed  that  the  proceeds  from  the  sale  of  the  crop  would  be  used  10  pay  on  FmHA  debt  and 
later  find  that  the  money  is  needed  to  pay  another  farm  operating  expense.  I  must  obtain  your  permission  before  that  expense  is  paid.  You 
must  grant  permission  and  change  the  form  if  the  proceeds  will  be  used  foi  essential  living  or  operating  expenses. 
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^^fial  Changes  Do  Not  Require  Your  Prior  ApprovaT 

I  jni  nut  required  in  obtjjn  your  permission  before  I  sell,  exchange,  or  dispose  of  collateral  even  if  llie  sale  will  require  a  change 
in  llie  "Ouannty".  "Month",  or  'txpecled  Amount  of  Proceeds'"  sections  on  this  form.  However,  if  the  sale  does  result  in  changes  to  the 
'■Quantity  "  section  of  this  Agreement  due  to  higher  or  lower  than  expected  crop  yields  or  ijvestiK'k  production  numbers.  I  must  promptly 
report  this  to  the  County  Supervisor  1  must  also  promplJy  report  to  the  County  Supervisor  any  sale  that  reaillj  in  a  change  to  the  "Month  " 
or  'Kxpected  Amount  of  Proceeds"  section  of  this  form.  The  County  Supervisor  will  then  change  this  form  accordingly. 

How  Do  I  Reque^  and  Report  Changs  and  How  are  Changes  Made? 

I  mjy  request  and  report  changes  on  llie  fiirni  by  telephone,  letter,  or  visit  to  the  county  FniHA  office.  A  trip  to  the  county  FniHA 
ollice  rs  not  always  necessary  I  understand  that  when  an  agrecmeni  is  reached  on  a  requested  change  or  when  I  report  changes,  the  County 
Suijcrvisor  must  revise  the  form,  initial  and  dale  the  change,  and  mark  the  form  "revised"  I  will  also  initial  the  change. 

My  initials  may  be  obtained  by  eiilier  1 1 )  mailing  a  c<»py  to  me.  or  (2)  asking  iiie  to  initial  the  revised  fonn  dunng  my  next  visit  to  the 
FiiiHA  office. 

If  my  requested  or  reported  changes  would  result  in  a  major  change  in  my  operalKin.  the  County  Supervisor  may  request  that  I  attend 
a  conference.  .At  that  conference,  the  County  Supervisor  and  1  will  develop  a  new  Farm  and  Home  Plan  and  revise  this  form. 

W  hat  if  You  and  I  Do  Not  Agree? 

II  you  and  1  disagree  on  how  lo  compteie  or  make  changes  on  this  form,  you  must  send  me  a  letter  which  describes  tJie  items  on 
which  we  do  not  agree  The  letter  must  explain  why  we  do  nol  agree  Tile  teller  must  also  tell  me  how  I  may  appeal  your  decision. 

Unlil  tlie  sppeal  is  decided,  you  must  release  proceeds  from  the  sale  of  collateral  if  I  need  those  proceeds  lo  meet  essential  family 
living  and  farm  operating  expenses.  You  must  also  release  any  other  proceeds  on  which  you  and  1  have  agreed. 

When  my  appeal  is  decided  the  County  Supervisor  will  ask  me  lo  sign  a  new  Farm  and  Home  Plan  and  Forni  FmHA  1%2I .  which 
rellects  the  decision  on  the  appeal. 

If  I  do  nol  sign  the  new  agreement,  the  County  Sunervisoi  will  give  nie  a  copy  of  the  forms  and  tell  me  lliat  llie  CovernnienI  considers 
this  Agreement  to  be  binding  If  1  violate  this  Agreement  the  Government  will  lake  the  actions  described  below  in  the  section  entitled 
"What  Happens  if  I  Vkjlate  This  Agreement?" 

Vv  hal  Happens  if  I  Do  Not  Cooperate? 

I  unJerstand  ihal  if  I  do  not  apfwal  or  if  I  refuse  to  cmiperaie  in  completing  Ihis  Agrt'emcnt.  the  Coiiiily  Supervisor  will  complete  the 
l..nn.  sign  11.  and  send  it  lo  me  The  Counly  Supervisor  must  send  a  letter  wiih'ibe  completed  form  explaining  llial  the  Government  will 
consider  the  form  lo  be  binding  on  me.  I  understand  that  if  I  vuilate  the  new  agreement,  the  Government  will  lake  llie  actions  described 

hclr.vv  ,n  the  w.i-n  en'i'Ie.J  "Whji  Happeis  if  I  Violate  Tins  Agreeiiicm"". 

Whu  Are  Ihe  Pulenlial  Purchasers  of  My  Farm  Products? 

This  IS  a  list  of  purchasers  who  often  buy  farm  products  froni  nie.  I  have  included  grain  elevators,  auction  barns,  and  others  who  I 
expecl  migbl  buy  from  me 


/-,'r..,  Prnttict 


Pntential  PitrchanTS 


Btiwtt'it  Address 


I  unJersund  that  you  reali/e  that  I  do  nol  always  know  m  advance  who  will  buy  my  product.  If  I  canimt  identify  specific,  potential 
purchasers  I  have  described  below  how  ihe  farm  products  will  be  sold.  For  example,  if  I  sell  farm  prtniucts  at  a  roadside  stand  by  adver- 
using  m  Ihe  newspaper  or  to  neighbors,  the  exact  method  of  sale  is  described  below. 

Dfscripiwn  and  Mfihixl  fiir  Sale 


Can  I  Sell  ro  Purchasers  Not  Listed  on  this  Form? 

I  understand  thai  I  may  sell  collateral  lo  purchasers  other  than  those  listed  on  this  form.  If  I  do  this,  then  I  must  iniincdUtely  notify 
Ihe  l  ounly  Supervisor  of  whal  has  been  sold  and  the  name  and  business  address  of  the  purchaser.  I  do  not  need  your  prior  approval. 
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I>'«'s  FmHAs  Name  Have  lo  be  on  ihe  Check  1  Receive? 

Both  FmHA  and  my  name  musi  be  hsied  on  all  checks,  drafts,  or  money  orders  which  I  receive  for  Ihe  sale  of  collateral  listed  on  this 
form  unless  all  FmHA  installments  for  the  period  of  this  Agreement  have  been  paid;  this  includes  all  pasniue  installments. 

Checks  made  m  accoidance  with  an  assignment  agreement  do  not  have  to  include  both  names. 

What  Records  Must  I  Keep? 

1  must  keep  records  of  how  1  actually  dispose  of  collateral  and  how  I  use  the  proceeds.  I  must  provide  these  records  lo  Ihe  County 
Supervisor  on  request  and  at  Ihe  end  of  Ihe  period  covered  by  this  Agreement. 

Has  FmHA  Released  its  Security  Interest? 

You  consent  to  all  sales,  exchanges,  and  other  dispositions  of  collateral  listed  on  this  form,  so  long  as  1  meet  the  terms  of  ihis  Agree- 
ment. You  agree  lo  release  your  security  mteiesi  as  agreed  above.  You  will  provide  a  formal,  written  release  on  Form  FmHA  462-12.  "State- 
ment of  Continuation.  Partial  Release.  Assignment,  Etc.".  or  Form  FmHA  460-1. '  Partial  Release",  or  other  appropriate  forms  approved  by 
youf  attorneys  when  I  request  it. 

What  Happens  if  I  Violate  This  Agreement? 

If  I  sell,  exchange,  or  dispose  of  collateral  and  use  the  money  in  a  way  nol  listed  in  this  Agreement  without  your  permission,  Ihe 
Government's  security  interest  in  the  collateral  is  not  released.  You  will  ask  me  to  pay  FmHA  an  amount  equal  to  the  value  I  received  for 
the  collateral  involved.  1  understand  that  if  I  do  nol  pay  as  requested  by  FmHA  or  do  not  provide  enough  informalKin  to  alkiw  the  County 
Supervisor  to  approve  ihe  sale  and  use  of  proceeds.  I  have  vtolaled  this  loan  agreement.  I  realize  thai  you  may  request  Ihe  purchaser  of  Ihe 
collateral  lo  pay  FmHA  or  start  legal  procedures  lo  sell  all  of  my  other  collateral.  I  also  understand  Ihal  during  Ihe  time  covered  by  this 
Agreement,  the  County  Supervisor  can  only  approve  one  sale  or  use  of  proceeds  which  was  made  in  violation  of  this  Agreement. 

I  understand  that  if  I  do  not  pay  as  requested,  FmJLA  may  also  refer  the  case  for  possible  criminal  action  against  me, 

\v  ho  Can  See  This  Agreement? 

Unless  you  ate  required  lo  do  so  by  law  or  court  order,  you  will  not  release  this  Agreement  or  information  taken  from  it  outside  the 
United  States  Government  to  anyone  other  than  me  or  my  representative. 

What  Happens  if  My  FmHA  Loan  Accounts  are  Accelerated? 

I  understand  that  your  current  regulations  say  that  if  I  receive  an  Acceleration  Notice  from  you.  Ihis  Agreement  automatically  ends 
and  thai  you  will  nol  afterwards  release  any  proceeds  from  the  disposition  of  collateral.  However,  by  signing  this  form.  I  do  not  give  up  Ihe 
tight  to  challenge  your  regulations  in  court  and  may  claim  in  court  that  I  am  entitled  lo  Ihe  release  of  proceeds  after  acceleratton. 

This  signature  is  to  acknowledge  that  I(we)  understand  this  Agreement  and  will  keep  lo  it. 


(Borrower) 


Dale 


(County  Supervisor] 
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PART  1965— HEAL  PROPERTY 

62.  The  authonty  citation  for  Part  1965 
13  revised  to  read  as  follows: 

Authority:  7  U.S.C  1989:  42  USC.  1480:  5 
ISC  301    '  CFR  Z23  and  2.70. 

Subpart  A— Servicing  of  Real  Estate 
Security  for  Farmer  Program  Loans 
and  Certain  Note-Only  Cases 

83,  Section  19657  is  amended  by 
redesignating  paragraphs  (a)  through  (k) 
as  (b)  through  (Ij.  adding  a  new 
paragraph  (a]  and  an  introductory 
paragraph  tn  read  as  follows: 

§  1965.7    OefintUons. 

As  used  in  this  subpart,  the  following 
definitions  apply: 

(a)  Borrower  When  a  loan  is  made  to 
an  individual,  the  individual  is  the 
borrower  When  a  loan  ts  made  to  an 
entity,  the  cooperative,  corporation, 
partnership,  or  joint  operation  is  the 
borrower. 

84  Section  1965  11  is  amended  by 
revising  rhe  introductory  texts  of 
paragraphs  (b|,  and  (c)(l)(ii).  by  revising 
paragraphs  (c)(lKi).  (cJUKii]  and  (c)(3) 
Hnd  removing  paragraph  (cl(2)(i)(C)  to 
read  as  follows 

§  1965.11  Preservation  of  securtty  and 
protection  of  liens, 

(b)  Action  by  FmHA  for  account  of 

borrower-  When  necessary  to  protect 
the  interest  of  the  Government,  actions 
will  be  taken  by  FmHA  for  the  account 
of  the  borrower  as  provided  below.  Any 
advances  made  for  the  following 
purposes  wiH  be  considered  protective 
advances  and  will  be  paid  by  Standard 
Form  1034.  "Pubhc  Voucher  for 
Purchases  and  Ser\'ices  Other  Thdn 
PentiTnal."  or  other  approved  voucher  in 
accordance  with  FmHA  Instruction 
2075-A  (available  in  any  FmHA  nffice), 
and  forwarded  to  the  Finance  Office  for 
issuance  of  the  Treasury  Check  and 
charged  to  the  borrower's  account. 
Loans  may  be  reamortized  without 
regard  to  loan  limits  to  include 
protective  advances  when  authonzed  on 
an  individual  case  basis  by  the  State 
Director. 


tc)  "  • 

(i)  County  Supen'isor's  responsibility. 
When  the  County  Supervisor  learns  of  a 
third  party  action  which  could 
jeopardize  the  Government's  interest  in 
the  security  or  when  the  County 
Supervisor  or  the  Government  is  made  a 
party  to  a  court  proceeding,  the  County 
Supervisor  will  immediately  send  the 


borrower  Attachment  I  of  Exhibit  A  of 
Subpart  S  of  Part  1951  of  this  chapter. 
Then  the  County  Supervisor  will  send 
the  County  Office  case  file,  complete 
with  information  concerning  the  action, 
and  recommendations  for  FmHA 
servicing  action  to  the  State  Director 
The  information  sent  to  the  State 
Director  will  include  a  copy  of  any 
petition  or  complaint,  as  soon  as 
available;  current  account  balances:  a 
current  appraisal  report:  the  name  and 
address  of  the  borrower's  attorney,  if 
any;  and  other  information  which  the 
County  Supervisor  believes  important 
such  as  unpaid  taxes,  judgments,  or 
other  liens. 

(ii)  State  Director's  responsibility.  The 
Stale  Director  will  consult  OGC  about 
all  lawsviilB  involving  the  properly.  The 
State  Director  will  also  consult  OGC 
about  any  other  third  party  actions 
when  OGC's  advice  would  be  helpful. 
The  State  Director  will  then  advise  the 
County  Supervisor  of  the  actions  to  be 
taken  to  protect  the  Government's 
interest  in  the  property.  Protective 
advances  will  only  be  authorized  to 
protect  the  Government's  interest. 
Protective  advances  will  not  be 
authorized  for  protection  of  the 
borrower's  interest  or  the  interest  of  any 
third  party.  When  foreclosure  or  any 
other  action  which  would  cause  the 
borrower  to  lose  possession  of  the 
property  is  imminent,  the  State  Director 
may  consider  making  a  subsequent  loan 
or  approving  a  subordination  to  permit 
another  lender  to  make  a  loan,  provided 
(protective  advances  will  not  be  used  in 
lieu  of  subsequent  loans  or 
subordinations  unless  authorized  by  the 
Assistant  Administrator  for  Fanner 
Programs); 


\  \  1955.151^)  and  195518  of  Subpart  A 
of  Part  1955  of  this  chapter, 

(B)  Making  no  bid.  When  the  Slate 
Director  determines  that  no  bid  will  be 
entered  by  FmHA.  the  County 
Supervisor  will,  at  the  discretion  of  the 
State  Director,  attend  the  sale  and  make 
a  narrative  report  to  the  Stale  Director 
outlining  the  results  of  the  foreclosure 
sale  and  plans  for  Future  servicing  of  the 
account.  If  the  Government  is  to  rely  on 
its  redemption  rights,  that  fact  will  be 
indicated  in  the  report.  Unsatisfied 
farmer  program  loan  accounts  will  be 
handled  m  accordance  with  §  1955.18  (f) 
of  Subpart  A  of  Pari  1955  of  this  chapter. 

(3)  foreclosure  sale  subject  to  FmHA 
mortgage.  When  FmHA  leama  that  a 
junior  henholder  is  foreclosing,  the 
County  Supervisor  will  send  the 
borrower  Attachment  1  of  Exhibit  A  of 
Subpart  S  of  Part  1951  of  this  chapter.  If 
the  borrower  contacts  FmHA  and  wants 
to  apply  for  servicing  relief,  the  request 
will  be  processed  in  accordance  with 
the  appropriate  FmliA  regulation.  If  the 
junior  lien  is  foreclosed  and  the  property 
is  sold  subject  (o  the  FmHA  mortgage. 
the  borrower  will  be  sent  Attachments 
1,  5  and  6  of  Exhibit  A  of  Subpart  S  of 
Part  1951  of  this  chapter.  Acceleration  of 
the  account  and  demand  for  payment 
will  be  accomplished  according  to  the 
apptir^ble  portion  of  (  195515  of 
Subpart  A  of  Part  1955  of  this  chapter. 

85  Section  1965.12  is  amended  by 
revising  paragraphs  (al(8).  (b)(2)(ii)(B) 

and  (g)  to  read  as  follows: 

S  1965.12    Subordination  of  FmHA 
mortgage  to  permit  refinancing,  extension, 
increase  in  amount  of  existing  prior  hen,  to 
permit  a  new  prior  lien,  or  to  permit 
reamortization. 


(2)"-" 

(ii)  Decision  not  to  pay  off  the  prior 
lien.  If  FmHA  decides  not  to  pay  off  the 
prior  lien,  the  County  Supervisor  will 
immediately  complete  Exhibit  B 
(available  in  any  FmHA  office)  to  this 
subpart  and  send  it  to  the  borrower 
along  with  Attachment  l  of  Exhibit  A  of 
Subpart  5  of  Part  1951  of  this  chapter 
and  blank  Attachments  5  and  6  of 
Exhibit  A  of  Subpart  S  of  Part  1951  of 
this  chapter.  Then  one  of  the  following 
actions  will  be  taken: 

(A)  Making  a  bid  Bidding  will  be 
completed  in  accordance  with 
S  1955.15(f)  (5)  and  (6)  of  Subpart  A  of 
Part  1955  of  this  chapter.  Information 
clearly  supporting  the  bid  as  being  to  the 
Government's  financial  advantage  must 
be  documented  and  made  a  part  of  the 
file.  When  FmHA  enters  a  bid,  actions 
will  be  taken  in  accordance  with 


la)'    ■    • 

(8)  The  amount  of  any  prior  lien  plus 
the  balance  of  the  FmHA  debt  will  not 
exceed  the  present  market  value  of  the 
real  estate  security.  When  the  FmHA 
indebtedness  was  not  fully  secured  by 
the  market  value  of  the  security  before 
the  transaction,  a  subordination  may  be 
granted  only  if  the  market  value  of  the 
total  real  estate  security  will  be 
increased  through  improvement  or 
acquisition  by  an  amount  at  least  equal 
to  the  additional  advance.  For  Section 
502  SFH  loans  subject  to  recapture, 
FmHA  indebtedness  will  be  determined 
in  accordance  with  Subpart  I  of  Part 
1951  of  this  chapter. 

(b)  •  *  • 
(2)  •  '  * 

(ii)  •  •  * 
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(B)  When  a  furm  tract  secures  other 
type(a)  of  FmHA  loan(B)  currently 
authorized,  the  other  lender's  funds  may 
be  used  for  any  purposes  for  which  that 
type  loan  is  authorized.  If  the  farm  tract 
secures  only  l>T)c(fi)  of  FmHA  loanls) 
not  currently  authorized  the  other 
lender's  funds  may  be  used  for  any 
purpose  for  which  an  FO  loan  can  be 
made,  regardless  of  the  requirement  of 
$  1965.12  (a)17J  of  this  subpart. 

(g)  Reomortizing  existing  FmHA  debts 
other  than  SFH.  The  County  Supervisor, 
District  Director,  or  Stale  Director  (as 
appropriate)  may  consent  to  a 
reamortization  of  an  existing  FmHA 
debt  when  a  subordination  is  granted  lo 
the  debt  of  another  lender.  The 
reamortization  will  be  allowed  only 
when  the  borrower  cannot  reasonably 
be  expected  lo  meet  installments  when 
due.  Reamortization  of  farmer  program 
loans  wilt  be  processed  in  accordance 
with  Subpart  S  of  Part  1951  of  this 
chapter  Reamortization  of  SFH  loans 
will  be  processed  in  accordance  with 
Subpart  G  of  Pari  1951  of  this  chapter. 
Refer  to  5  1985.34  (f)  of  this  subpari  if  an 
NP  loan  is  involved. 

86.  Section  1965.13  is  amended  by 
revising  the  introductory  paragraph  and 
revising  paragraph  (r)(4)[ii)  to  rsad  as 
follows: 

§  1965.13     Consent  by  partial  release  or 
ottierwtse  to  sale  exchange  or  other 
disposition  of  a  portion  of  or  Interest  tn 
security,  except  leases. 

If  tin  .\P  loan  is  involved,  see 
5  19ti5.J4  of  this  subpart  or  see  Subpart 
S  of  Pari  1951  of  this  chapter  when  a 
combination  of  NP,  ST  and  other  FP 
loans  are  involved.  If  a  FP  loan  is  being 
deferred  and  reamortized  as  an  ST  loan, 
partial  releases  are  authorized  as 
provided  in  Subpari  S  of  Part  1951  of 
this  chapter.  However,  there  is  no 
authority  for  FmHA  employees  to 
consent  lo  partial  release  or  sale, 
exchange  or  other  disposition  of  a 
portion  of  the  security  for  an  existing  ST 
loan. 

(4)  •    •   • 

(ii)  For  other  than  SFH  loans,  applied 
on  debts  owed  creditors  other  than 
FmHA  to  the  extent  needed  to  establish 
a  basis  for  continuation  of  the  other 
creditor's  accoont  if  the  following 
requirements  are  met: 

(AJ  A  feasible  farm  and  home  plan 
will  be  developed  in  accordance  with 
§  1924J7(c)(5)  of  Subpari  B  of  Pari  1924 
of  this  chapter.  Voluntan,'  debt 
adjustment  will  be  utilized,  as 
appropriate,  in  accordance  with  Subpart 
A  of  Pari  1903  of  this  chapter. 


(B)  Proceeds  will  not  be  used  lo  pay 
current  crop/operating  year  family 
living  and/or  operating  expenses,  as 
developed  in  the  Annual  Plan  in 
accordance  with  j|  1924.57(b)  of  Subpart 
B  of  Pari  1924  of  this  chapter. 

87.  Section  1965.17  is  amended  by 
revieing  paragraph  (a)  to  read  as 
follows 

i  196S.17    Lease  of  security. 

(al  General  provisions.  When  the 
County  Supervisor  learns  thai  a 
borrower  is  leasing  or  intends  to  lease 
all  or  a  portion  of  the  security,  the 
County  Supervisor  will  ask  the  borrower 
for  a  copy  ol  die  lease,  if  it  is  written.  If 
the  bonower  leases  or  proposes  to  lease 
the  real  estate  seciirit>'  for  a  term  of 
more  than  3  years  or  with  an  option  to 
purchase,  the  County  Supervisor  will 
normally  initiate  liquidation  action  in 
accordance  with  §  196S.25(b)  of  this 
subpart.  However,  if  under  unusual 
circumstances  the  County  Supeivisor 
believes  FmHA  should  consent  to  such  a 
lease  arrangement,  prior  approval  of  the 
Assistant  Administrator,  Farmer 
Programs,  or  the  Administrator,  if  a  SFH 
loan  is  secured  by  the  same  security,  is 
required.  The  State  Director  should 
forward  such  a  request,  along  with  a 
jusfification  to  the  National  Office.  No 
action  will  be  taken  to  disapprove  or  to 
approve  a  lease  if  the  lease  is  for  less 
than  three  years  and  contains  no  option 
to  purchase:  however,  if  under  the  lease 
of  security,  the  borrower  ceases  to 
operate  the  farm,  action  will  be  taken  in 
accordance  with  §  1965.26(d)  of  this 
subpart. 

68.  Section  1965.25  is  amended  by 
revising  the  introductory  lexis  of 
paragraphs  (a)  and  (d)  lo  read  as 

follows: 

§  1965. 2S     Release  of  FmMA  mortgage 
wChout  monetary  consideration  on  basts  of 
additional  security  because  of  mutual 
mistake,  non-existence  of  evidence  of 
Indebtedness,  or  vaiuetoss  liens. 

(a)  Additional  real  estate,  chattel,  or 
misceUaneous  security.  Real  estate, 
chattels,  or  miscellaneous  items  which 
were  taken  as  additional  security  for  a 
loan  secured  by  real  estate  may  be 
released  by  the  State  Director  without 
consideration  before  the  loan  is  paid  in 
full,  if  the  market  value  of  the  remaining 
security  for  the  loan  is  clearly  adequate 
to  secure  (he  unpaid  balance  of  the  loan. 
For  any  loans  made  for  operating 
purposes,  a  real  estate  hen  may  be 
released  only  if  the  real  estate  was 
considered  "additional"  security  when 
the  loan  was  made  For  the  purpose  of 
this  paragraph,  real  estate  seciuing  any 


loan  made  for  real  estate  purposes  is  not 
considered  "additional  security"  unless 
It  is  a  tract  of  land  thai  is  in  addition  to 
the  farm  real  estate.  Additional  security 
for  a  SF'H  non-farm  loan  is  real  estate  in 
addition  to  the  tract  on  which  the 
dwelling  is  located.  Before  a  release  can 
be  granted,  there  musl  be  reasonable 
assurance  that  orderly  payments  can  be 
made  on  the  FmHA  indebtedness,  and: 
•        •        «        •        • 

(d)  Release  ofinlue/ess  liens.  Slate 
Directors  are  authorized  to  release 
FmHA  mortgages  or  other  liens  which 
have  no  present  or  prospective  value  or 
when  their  enforcement  would  likely  be 
ineffectual  or  uneconomical.  This 
includes  release  of  a  junior  lien  en  the 
borrower's  dwelling  financed  with  a 
SFH  loan  and  located  on  a  nonform 
tract  when  the  junior  lien  was  taken  as 
additional  security  for  a  farmer  program 
loan(5),  provided  the  SFH  security  has 
been  liquidated  and  there  would  be  no 
proceeds  in  excess  of  the  SFH  debt  to 
apply  to  the  farmer  program  loan(8)  This 
authority  does  not  extend  to  valueless 
judgement  liens  or  valueless  statutory 
redemption  rights  except  with  the 
consent  of  the  OGC.  The  following 
information  will  be  obtained  in 
detennining  present  or  prospective 
value: 

89.  Section  1965.26  is  amended  by 
revising  paragraphs  la)(2).  (b)(lj.  (c).  (d) 
and  (0(6),  revising  the  introductory  texts 
of  paragraphs  (b).  (e)  and  (f),  adding 
paragraph  (g)  and  removing  paragraph 
(b)(4)  to  read  as  follows; 

§1965.26    UqukdaUon  action. 

(a)  •  •  • 

(2)  Safe  or  transfer  for  less  than 
secured  debt  If  the  property  is  to  be 
sold  or  transferred  for  less  than  the  total 
secured  debts  against  it.  the  property 
will  be  appraised  immediately  to 
determine  its  present  market  value.  The 
appraisal  will  be  completed  by  an 
authorized  FmHA  employee  in 
accordance  with  Subpart  A  of  Part  1809 
of  this  chapter  (FmliA  Instruction  422.1) 
and  placed  in  the  borrower's  case  file  If 
a  qualified  FmHA  appraiser  is  not 
available,  the  State  Director  may 
contract  for  an  appraisal  in  accordance 
with  FmHA  Instruction  2024.A 
(available  in  any  FmHA  office). 

(b)  Involuntary  liquidation.  When  the 
County  Supemsor,  with  the  advice  of 
the  District  Director,  determines  that 
continued  servicing  of  the  loan  will  not 
accomplish  the  objectives  of  the  loan,  or 
that  for  other  reasons  further  servicing 
cannot  be  justified  under  the  policy 
stated  in  %  1965.2  of  this  subpart, 
liquidation  of  the  accountfs)  will  be 
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accomplished  as  expeditiously  as 
possible.  In  farmer  program  cases 
borrowers  must  receive  Exhibit  A  with 
Attachments  1  and  2  of  Subpart  S  of  Part 
1951  of  this  chapter  and  any  appeal 
must  be  concluded  before  any  adverse 
actions  can  be  taken.  The  County 
Supervisor  will  send  these  forms  to  the 
borrower  as  soon  as  a  decision  is  made 
to  liquidate. 

(1)  General  If  the  borrower  fails  to 
return  Attachment  2  of  Exhibit  A  of 
Subpart  S  of  Part  1951  of  this  chapter 
within  45  days,  or  indicates  on  the 
attachments  that  servicing  is  not 
requested,  the  County  Supervisor  should 
send  AUachments  5  and  6  of  Exhibit  A 
of  Subpart  S  of  Part  1951  of  this  chapter. 

(c)  Multiple  loans  and  loans  secured 
by  both  real  estate  and  chattels. 
'  (1)  Wher,  a  borrower  ia  indebted  to 

*%  the  FmHA  for  more  than  one  type  of 
FmHA  loan,  a  thorough  study  should  be 
made  of  each  loan,  and  the  effect 
liquidation  of  one  or  more  of  the  loans 
would  have  on  any  and  ell  other  loans. 
When  hquidatjon  of  one  or  more  FmMA 
loans  secured  by  real  estate  is 
necessary  and  it  will  jeopardize  the 
repayment  of  or  the  accomplishment  of 
the  purpose  of  other  loans,  liquidation  of 
all  real  estate  and  all  chattel  security  for 
all  losna  will  be  started  at  the  same 
time.  Chattel  security  will  be  liquidated 
under  Subpart  A  of  Part  1962  of  thss 
chapter,  except  that  when  an  account(sl 
secured  by  chattels  only  or  by  both 
chattel  and  real  estate  will  be 
transferred,  such  transferis]  will  be 
accomplished  in  accordance  with 
5  1965-27  of  this  subpart.  When  a  farmer 
program  loan  borrower  also  has  another 
FmHA  loan  secured  by  property  which 
also  serves  as  security  for  the  farmer 
program  loan,  the  non-farmer  program 
loan  Will  be  accelerated  at  the  time  the 
borrower  is  sent  Exiiibit  A  with 
Attachments  1  and  2  of  Subpart  S  of  Part 
1951  of  this  chapter,  except  as  provided 
in  paragraph  |cl(2)  of  this  section. 

(2)  SFH  loans  on  nonfarm  tracts 
should  not  be  routinely  liquidated  just 
because  the  borrower  could  not  be 
successful  in  the  farming  operation.  If 
the  nonfarm  property  secures  only  a 
SFH  loan(s),  it  will  not  be  liquidated 
unless  it  is  subject  to  liquidation  based 
on  the  provisions  of  §  1965  125  of 
Subpart  C  of  this  part,  taking  into  full 
consideration  the  prospects  for  success 
that  may  evolve  when  the  borrower's 
livelihood  is  from  a  source  other  than 
the  farming  operation.  When  the 
nonfarm  security  is  also  additional 
security  for  a  farmer  program  loan(a], 
consideration  will  be  given  to  continuing 
with  the  SFH  loan  after  the  other 


secunty  for  the  farmer  program  loan  is 
liquidated  provided: 

(i)  The  borrower  has  acted  in  good 
faith,  has  satisfactorily  accounted  for  all 
security,  and  has  met  loan  obUgalions  to 
the  best  of  the  borrower's  ability: 

(ii]  All  security  for  loans  other  than 
the  SFH  nonfarm  security  is  liquidated 
either  voluntarily  or  through  foreclosure; 

(iii)  The  borrower  wishes  to  retain  the 
dwelling  and  will  likely  have  repayment 
ability  to  continue  repaying  the  housing 
loan; 

(iv)  The  borrower  will  further  agree  to 
compromise  or  adjust  the  farmer 
program  debt  as  follows: 

lA)  When  the  market  value  of  the 
nonfarm  SFH  property  is  greater  than 
the  amount  of  the  SFH  debt  (including 
total  subsidy  granted  if  subject  to 
recapture  of  subsidy),  the  borrower  will 
make  a  cash  payment  equal  to  his/her 
equity  in  the  SFH  property,  and  any 
additional  amount  he/she  is  able  to  pay, 
on  the  farmer  program  debt. 

(D)  When  the  market  value  of  the 
nonfarm  SFH  property  is  less  than  the 
amount  of  the  SFH  total  debt,  the 
borrower  will  make  a  cash  payment  of 
any  amount  he/she  is  able  to  pay,  and 
the  lien  to  secure  the  FP  debt  will  be 
released  as  a  valueless  lien. 

(C)  If  the  borrower  cannot  make  a 
cash  payment  as  outlined  in  paragraph 
(c)[iv)(AI  of  this  section,  the  County 
Supervisor  will  have  the  borrower 
execute  an  Equity  Recapture  Agreement 
similar  to  Elxhibit  D  of  this  subpart 
(available  in  any  FmHA  office),  pledging 
to  pay  to  FmHA  an  amount  equal  to  the 
difference  between  the  SFH  debt  and 
the  market  value  of  the  SFH  security  as 
of  the  date  of  acceleration  of  the  FP 
loan(a).  The  amount  wilt  be  based  on  a 
current  appraisal  of  the  SFH  security 
property.  The  County  Supervisor  will 
notify  the  Finance  Office  in  accordance 
With  the  provisions  of  Exhibit  B 
(available  in  any  FmHA  Office)  of 
Subpart  S  of  Pari  1951  of  this  Chapter 
when  an  Equity  Recapture  Agreement  is 
executed.  The  ongmal  signed 
Agreement  will  be  attached  to  the 
ongmal  SFH  promissory  note  and  a 
copy  to  the  borrower's  FmHA  County 
Office  file.  The  borrower's  file  will  be 
retained  in  the  FmHA  County  Office 
until  the  equity  is  paid  pursuant  to  the 
agreement.  The  noncash  credit  will  be 
applied  as  of  the  dale  the  Agreement 
was  executed.  Under  such  an 
Agreement,  the  payment  will  be  due 
when  the  borrower  sells  the  SFH 
property,  ceases  to  occupy  it  or 
graduates  to  another  lender.  After  the 
borrower  executes  the  Agreement,  the 
remaining  FP  debt  may  be  settled,  as 
appropriate.  An  equity  receivable 
account  wilt  be  established  by  the 


Finance  Office  in  the  amount  of  the 
Equity  Recapture  Agreement,  and  the 
county  office  will  remit  collection  under 
the  Agreement,  in  the  same  manner  as  a 
SFH  subsidy  recapture  receivable.  In 
addition,  thefollowing  statement  should 
be  recorded  in  the  body  of  Form  FmHA 
451-2,  Schedule  of  Remittance": 
EQUITY  RECEIVABLE  PAYMENT. 

(v)  In  some  States  FmliA  is  prohibited 
by  Stale  law  from  foreclosing  the  SFH 
loan  when  the  nonfarm  security  is 
merely  additional  secunty  for  the  farmer 
program  loan[sl,  In  this  case,  the  Farmer 
Program  real  estate  mortgage  on  the 
SFH  property  cannot  be  released  and 
the  Farmer  Program  debt  cannot  be 
settled  unless  the  conditions  set  forth  in 
paragraph  [c)(2)  (i),  (iii).  and  (iv)  of  this 
section  are  complied  with. 

(d]  Operation  of  the  security.  A 
borrower  with  farmer  program  loan(s) 
who  without  FmHA  consent  does  not 
operate  the  farm  or  recreational  facility 
is  violating  agreements  with  FmHA.  If 
the  borrower  requests  consent  to  cease 
operating  the  farm,  or  the  County 
Supervisor  becomes  aware  of  a  failure 
to  operate  after  the  fact,  the  County 
Supervisor  will  fully  develop  the  facts, 
and: 

(1)  If  the  borrower  is  not  the  farm 
operator,  but  is  involved  in  the  farming 
operation,  i.e..  management  [Example: 
sharing  in  day-to-day  activities  and 
management  decisions  as  well  as  the 
costs  and  returns  of  the  operation],  and 
will  continue  to  occupy  the  security,  the 
County  Supervisor  can  give  consent 
with  concurrence  of  the  District 
Director.  For  inoperative  entities,  at 
least  one  partner  of  the  partnership,  one 
joint  operator  of  the  joint  operation,  one 
stockholder  of  the  corporation  or  one 
member  of  the  cooperative  must  meet 
the  involvement/occupancy  criteria. 

(2)  If  the  failure  to  operate  the  security 
is  due  to  old  age,  poor  health,  or  death 
in  the  family  and  the  borrower  or  the 
borrower's  family  will  continue  to 
occupy  the  security,  the  District  Director 
can  give  consent.  For  inoperative 
entities,  at  least  one  pariner  (or  family) 
of  the  partnership,  one  joint  operator  (or 
family)  of  the  joint  operation,  one 
stockholder  (or  family)  of  a  corporation 
or  one  member  (or  family)  of  a 
cooperative  must  meet  the  occupancy 
cnteria. 

(3)  If  the  failure  (o  operate  the  security 
will  be  compounded  by  the  borrower  or 
the  borrower's  family  not  occupying  the 
security  and  the  failure  to  occupy  is  due 
to  conditions  beyond  the  borrower's 
control,  the  State  Director  can  give 
consent  if  it  Is  determined  that  the 
borrower  will  reoccupy  the  properly 
within  a  reasonable  period  of  time,  not 


Federal  Register  /  Vol.  53.  No.  178  /  Wednesday.  September  14.  1968  /  Rules  and  Regulations    35797 


to  exceed  Hve  years,  and  the  conditions 
of  paragraph  (dUl )  or  (d)(2)  could  then 
be  met. 

(4)  If  consent  cannot  be  given  after 
complying  with  the  requirements  of 

S  1965.26(b)  of  this  section  periaining  to 

nolioe  and  appeals,  such  a  borrower's 

accounts  wiil  be  accelerated 

immediately  in  accordance  with 

§  t955,15(dj(2)  of  Subpart  A  of  Part  1955 

uf  this  chapter,  based  on  the  failure  to 

operate. 

(5)  When  liquidation  of  an  account  is 
necessary  because  of  failure  to  operate, 
the  State  Director  may.  in  lieu  of 
foreclosure,  permit  the  borrower  to  pay 
the  account  under  an  accelerated 
repa\ment  agreement,  in  accordance 
with  S  1965.261e|  of  this  subpart. 

(e)  Accelerated  repayment  agreement. 
When  liquidation  of  an  account  is 
necessary  because  of  failure  to  graduate 
to  other  credit  or  for  failure  to  operate, 
the  State  Director  may.  in  Ueu  of 
foreclosure,  permit  the  borrower  to  pay 
the  account  under  an  accelerated 
repayment  agreement.  The  State 
Director  will  determine  that: 


(f)  Cash  sales.  This  paragraph  applies 
to  a  sale  of  aV/ real  estate  security. 
Before  any  cash  sale,  farmer  program 
borrowers  must  be  sent  Attachment  I  of 
Exhibit  A  of  SubpariS  of  Pari  1951  of 
this  chapter.  When  a  cash  sale  of 
mortgaged  real  estate  will  not  result  in 
the  secured  debts  being  paid  in  full,  the 
County  Supervisor  is  authorized  to 
approve  the  sate  for  an  amount  not  less 
thun  the  present  market  value  of  the 
property  and  release  the  Government's 
liens,  provided; 

(6)  If  a  release  from  liability  cannot  be 
grunted,  the  borrowers  will  be  sent  a 
letter  similar  to  Exhibit  F  of  Subpart  A 
of  Part  1955  of  this  chapter  (available  in 
any  FmHA  office).  The  County 
Supervisor  will  meet  with  the  borrower 
within  30  days  lo  assist  the  borrower  in 
the  development  of  a  debt  settlement 
offer  in  accordance  with  Subpart  B  of 
Part  1956  of  this  chapter. 

(g)  Account  balances.  When  security 
property  is  sold  for  an  amount  not  less 
than  the  market  value  or  an  assumption 
of  an  amount  equal  to  the  market  value 
\s  approved,  the  account  balance  will  be 
handled  as  follows: 

(1)  When  the  seller  or  transferor  (and 
cosigner,  if  any)  is  not  released  from 
liability,  the  account  balance  after  the 
assumption  is  processed,  or  cash 
proceeds  are  applied,  will  be  settled 
according  to  Subpart  B  of  Part  1956  of 
this  chapter  or  reclassified  to  collection 
only. 


(2)  When  the  transferor  wnll  be 
released  of  liability  Form  FraHA  1965-8 
"Release  from  Persona!  Liability"  will 
be  given  to  the  borrower  and  other*vtse 
distributed  m  accordance  with  the 
Forms  Manual  Insert. 

(3)  In  the  case  of  a  sale  outside  the 
program  for  less  than  debt.  Form  FmHA 
1965-8  will  be  given  to  the  borrower  and 
otherwise  distributed  in  accordance 
with  The  Forms  Manual  Insert. 

90.  Section  1965.27  is  amended  by 
removing  paragraph  (b)[4|Iv]  and 
redesignating  paragraph  (b)(4)(vi)  as 
[b)14](v).  revising  the  introductor>'  text 
of  the  section  and  the  introductory  texts 
of  paragraphs  (bj  and  lb)(5J,  and 
revising  paragraphs  (b)(1).  (b)(3). 
(b)(4)(iv).  rb)(5)(iv).  (c)(l)(mj.  (g)(B)  and 
(g)i9)  to  read  as  follows: 

$  1965.27    Transfef  of  r«al  estate  security. 

When  thp  mortgage  requires  the 
consent  of  the  FraHA  to  any  proposed 
sale  or  other  transfer  of  real  estate 
security,  the  borrower  should  be 
reminded  that  before  firm  agreements 
have  been  reached  with  a  purchaser  of 
all  or  a  portion  of  the  security,  the 
borrower  and  purchaser  should  contact 
the  County  Supervisor  concerning  the 
proposed  sale.  Farmer  program  loan 
borrowers  must  be  sent  Attachment  1  of 
Exhibit  A  of  Subpart  S  of  Part  1951  of 
this  chapter  within  3  working  days  after 
the  borrower  contacts  the  County 
Supervisor  inquiring  about  a  transfer.  If 
Q  proposed  sale  would  not  result  in  the 
FmHA  accounts  being  paid  in  full  at  the 
time  of  sale,  the  County  Supervisor 
should  explain  thoroughly  the 
requirements  of  this  section  and 
Sfi  1965,13  or  1965.26  of  this  subpart,  as 
appropriate.  When  the  transferor  is 
receiving  a  substantial  down  payment 
from  the  sate  of  the  property,  the 
purchaser  must  be  required  to  contact 
other  sources  of  credit  in  an  effort  to 
secure  a  loan  for  repayment  of  the 
FmHA  loan(s)  in  full,  if  an  MP  loan  is 
involved.  S  1965.34  of  this  subpart  also 
applies.  When  real  estate  security, 
includmg  water,  access  development  or 
other  rights  is  to  be  sold  and  the 
mortgage  requires  FmHA  consent  to  the 
sale  and  the  transaction  cannot  be 
approved  under  the  appropriate  sections 
of  this  subpart,  the  account  will  be 
liquidated  as  required  in  S  1965.26  of 
this  subpart  or  will  be  handled  in 
accordance  with  S  1965.27  (g)  of  this 
subpart  In  accordance  with  the  Food 
Security  Act  of  1985  (Pub.  L  99-198) 
after  December  23, 1985,  if  a  loan  is 
being  transferred  and  assumed  by  an 
eligible  or  ineligible  transferee,  and  if  an 
individual  or  any  member,  stockholder, 
partner,  or  joint  operator  of  an  entity 
transferee  is  convicted  under  Federal  or 


Stale  law  of  planting,  cultivating, 
grovvins.  producing,  harvesting,  or 
storing  a  controlled  substance  (see  21 
CKR  Part  1308.  which  is  Exhibit  C  to 
Subpart  A  of  Part  1941  of  this  chapter 
and  is  available  in  any  FmHA  office,  for 
the  definition  of  "controlled  substance") 
prior  to  the  approval  of  the  transfer  and 
assumption  m  any  crop  year,  the 
individufll  or  entity  shall  be  mptigible 
for  a  transfer  end  assumption  of  a  loan 
for  the  crop  year  in  whuh  the  individual 
or  member,  stockholder,  partner,  or  joint 
operator  of  the  entity  was  convicted  and 
the  four  succeeding  crop  years 
Transferee  applicants  wall  attest  on 
Form  FmHA  410-1.  "Application  for 
FmHA  Servnces."  thai  as  individuals  or 
that  its  members,  if  an  entity,  ha\*e  not 
been  convicted  of  such  crime  after 
December  23. 1965. 


{b|  General  policies.  The  folluwiing 
general  policies  will  be  applicable  when 
an  FmH^'V  borrower  transfers,  or 
proposes  to  transfer,  real  estate  which  is 
secunty  for  an  FmHA  loanls).  The  loan 
account(s)  will  be  assumed  by  use  of 
Form  FmHA  1965-13.  "Assumption 
Agreement  for  Farmer  Program  Loans." 
Form  FmHA  460-9.  "Assumption 
Agreement  (Same  Terms — Eligible 
Transferee),"  or  Form  FmHA  196S-15. 
"Assumption  Agreement  (Siagle  Family 
Housing  Loans),"  for  SFH  Loans. 

(1)  Agreement.  Form  FmHA  465-5. 
"Transfer  of  Real  Estate  Secunty,"  will 
be  completed  lo  reflect  the  agreement 
between  the  transft'ror  and  the 
transferees.  This  agreement  will  not  be 
completed  for  farmer  program  loan 
borrowers  until  the  borrower  has 
received  Attachment  1  of  Exhibit  A  of 
Subpart  S  of  Part  1951  of  this  chapter. 

(3)  Amount  assumed.  All  transfers  will 
be  based  on  present  market  value. 
When  the  total  secured  FmHA  deb!(5) 
exceeds  the  present  market  value,  the 
transferee  will  assume  an  amount  of 
pnncipal  and  interest  equal  to  the 
present  market  value  as  determined 
under  §  1965.26  (a)(2)  of  this  subpart, 
tcss  prior  liens  and  any  authorized 
costs.  Otherwise,  the  transferee  will 
assume  the  total  FmHA  secured  debl(s). 
The  unpaid  principal  balance  and 
Hccmed  interest  will  be  shown  in  Table 
1  of  Form  FmHA  1965-13  and  the 
accrued  interest  will  be  computed  from 
Form  FmHA  451-26.  "Transaction 
Record."  or  obtained  from  the  monthly 
payment  account  Status  Report 
Balances  may  be  confirmed  through  the 
field  office  terminal  system.  The 
transferee  will  be  Informed  of  the 
amount  of  the  principal  and  interest 
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owed,  the  total  amount  paid  as  of  the 
closing  date  which  has  not  been 
credited  to  the  account,  the  amount  that 
would  be  required  to  be  paid  to  place 
the  account  on  schedule  as  of  the 
previous  installment  due  date,  the 
amount  of  mterest.  if  any.  that  accrued 
during  a  deferral  period,  and  any 
accounts  that  must  be  paid  to  bring  any 
monthly  payments  up  to  date.  Whenever 
reasonably  possible,  any  delinquency 
should  be  paid  at  the  time  of 
assumption.  However,  this  is  not 
required  if  the  total  FmHA  debt  to  be 
assumed  is  withm  the  debt  paying 
ability  of  the  transferee.  If  the  transferor 
received  a  loan  deferral  under  Subpart  S 
of  Part  1951  of  this  chapter,  the  interest 
that  accrued  during  the  deferral  period 
must  be  paid  by  the  lime  the  transfer 
takes  place,  or  such  interest  will  be 
added  to  the  loan  principal  and  the  loan 
must  be  assumed  on  ineligible  terms. 

(4)  '  " 

(iv)  The  transferee's  personal  funds 
equal  to  the  transferee's  costs,  including 
the  transferor's  costs  to  be  paid  by  the 
transferee,  and  transferor's  equity  (if 
any)  will  be  held  in  escrow  by  an  FmHA 
designated  closing  agent  for  disbursing 
at  closing  of  the  transfer. 

[5)  Assumption  on  seme  terms.  In  the 
following  situations  only,  the  debt  will 
be  assumed  on  the  same  terms  as  in  the 
origmal  note.  The  interest  rate,  final  due 
date,  account  status  [current, 
delinquent,  ahead  of  schedule}  and 
repayment  schedule  will  not  be  changed 
at  the  lime  of  the  assumption.  The 
interest  rate  and  repa^Tnent  schedule 
may  be  changed  after  the  assumption,  in 
accordance  with  FmHA  loan  servicing 
regulations.  Except  as  noted  below. 
Form  FmHA  460-9.  will  be  e.xecuted  by 
the  assuming  parties.  The  name,  case 
number,  and  address,  as  applicable,  will 
be  changed  to  that  of  the  transferees  on 
the  Finance  Office  records.  In  each  of 
ihe  following  situations.  Forms  FmHA 
465-5  and  460-9  must  be  prepared  and 
distnbuted  in  accordance  with  the 
applicable  FMl. 

(iv)  As  immediate  family  member  of 
an  individual  borrower  who  wants  to 
assume  a  debt  with  the  existing 
borrowerfs)  may  do  so  on  the  same 
terms.  After  the  transfer,  the  assuming 
family  member  may  own  the  property 
jointly  with  the  existing  borrowerfs)  or 
subject  to  a  life  estate  of  the  existing 


borrower.  Also,  an  entity  which  is  made 
up  of  only  the  individual  borrower  and 
the  borrowers  immediate  family 
members  may  assume  on  the  same 
terms  the  entire  amount  of  a  loan 
received  by  the  individual  borrower 
Title  to  the  real  estate  secunty  would 
have  to  be  transferred  to  the  entity. 

(c)  •  •  • 

(1)'  •   • 

(iii)  EE.  SL  and  other  type  loans  no 
longer  being  made.  EE,  SL.  and  other 
type  loans  no  longer  being  made  may  be 
assumed: 

(A)  On  eligible  rfitps  and  terms  by  an 
immediate  family  member  of  an 
Individual  borrower  an  immediate 
family  member  of  any  partner  of  a 
partnership.  loint  operator  of  a  joint 
operation,  stockholder  of  a  corporation 
or  member  of  a  cooperative,  an  entity 
which  is  made  up  of  only  immediate 
family  members  of  an  individual 
borrower;  or  an  entity  which  is  made  up 
of  only  Immediate  family  members  of 
any  partnerfs),  joint  operatorfs). 
stockho!der(s)  or  member(s). 

(R)  On  eligible  rates  and  terms  by  an 
applicant  who  is  determined  eligible  for 
an  FO  loan  if  the  property  is  a  suitable 
farm  tract  or  an  applicant  eligible  for  an 
SFH  loan  if  the  property  is  a  suitable 
dwelling  on  a  farm  or  non-farm  tract. 
When  closing  the  assumption,  the  loan 
will  be  reclassified  as  "FO'*  or  "SFH."'  as 
applicable. 

(C)  On  ineligible  rates  and  terms  in 
accordance  with  paragraph  (d)  of  this 
section  for  all  other  transferees.  The 
ineligible  term  assumption(s)  will  be 
serviced  in  accordance  with  S  1965.34  of 
this  subpart, 

(8)  '   '   * 

(8)  Title  clearance  and  legal  services. 
Title  clearance  and  legal  services  for 
closing  transferfs)  will  be  accomplished 
in  accordance  with  Part  1807  of  this 
chapter  (FmHA  Instruction  427.1)  When 
the  original  repayment  terms  are  altered, 
it  may  be  necessary  to  obtain  a  new 
mortgage  from  the  transferee  to  continue 
FmHAs  lien  on  the  transferred  real 
estate.  The  advice  of  OCC  will  be 
obtained  on  a  state-bystate  basis  and 
implemented  through  S»ute  supplements 
to  provide  for  new  mortgages  when 
required,  and  to  further  provide 
instructions  on  whether  the  original 
mortgage  should  be  released.  Title 
clearance  and  legal  services  for  the 
above  transfer!  s}  are  not  required  when 


the  interest  of  anyone  liable  on  the  note 
is  conveyed  to  another  liable  on  the  note 
who  assumes  the  total  Indebtedness  on 
the  same  terms,  provided  a  subsequent 
loan  or  subordination  is  not  involved. 
For  all  other  kinds  of  transfers,  title 
clearance  and  loan  closing  services  will 
not  be  required  unless  tne  approval 
official,  with  Ihe  advice  of  OGC, 
determines  that  the  services  are  needed 
to  maintain  FmHA'a  security  position  or 
for  other  reasons.  If  another  mortgagee's 
mortgage  requires  the  mortgagee"s 
consent  to  the  transfer,  consent  will  be 
obtained. 

(9)  Assumption  agreements,  releases 
from  personal  liability,  receipts.  When 
the  full  amount  of  the  debt  is  assumed  or 
a  release  from  personal  liability  is 
otherwise  approved  under  this  subpart 
and  all  of  the  security  is  being 
transferred.  Forms  FmHA  19(i5-13:  1965- 
22:  460-9  (as  applicable):  1965-23:  451-1, 
"Acknowledgment  of  Cash  Payment": 
and  1965-6.  will  be  prepared  and 
distributed  according  to  the  FMI. 

91.  Section  1965.31  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 

follows: 

S  1965.31    Taking  ri«ns  on  real  estata  at 
additional  aecurtty  In  aervlcing  FmHA  loans. 

(a)-   •   ' 

(2)  The  borrower  is  delinquent,  has 
substantial  equity  in  the  real  estate  to 
be  mortgaged  and  It  is  determined  thai 
ths  taking  of  the  mortgage  will  not 
prevent  the  making  of  an  FmHA  real 
estate  loan,  which  might  be  needed  in 
the  foreseeable  future. 

92.  Exhibits  A  through  D  are  added  to 
Part  1965.  Subpart  A  as  follows; 

Exhibits  to  Subpart  A 

Note:  The  exhibila  referenced  in  this 
Subpart  are  available  in  any  FmHA  office. 
Exhibit  A — Memorandum  of  Understanding 

Between  Bureau  of  Sport  Fisheries  and 

Wildlife  and  the  Fanners  Home 

AdminiBtration. 
Exhibit  B— Notification  of  Prior  Uenholders 

Intent  to  Foreclosure. 
Exhibit  C — Processing  Guide. 
Exhibit  D — Equity  Recapture  Agreement. 

Date:  August  22,  1988. 
Lavenie  Ausman. 

Acting  Under  Secretary  for  Small  Community 
and  Rural  DevelopemnL 
[FR  Doc  88-20740  Filed  9-12-68:  8:45  am] 
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LIST  OF  PUBLIC  LAWS 


Last  Ust  September  13,  1988 

This  IS  a  continuirvg  list  of 
public  bills  from  the  current 
sessjon  o*  Cortgfess  whicfi 
have  becofne  Federal  laws    It 

may  be  used  in  coniunction 
with  ■PLU  S"  (Publtc  Laws 
Update  Service)  on  523-6641 
The  texi  of  laws  is  rxjl 
published  in  tf^  Federal 
Register  but  may  be  Ofdered 
in  individual  pamphlet  torm 
iceterfed  to  as  "slip  laws") 
Uom  the  Superintendent  of 
Documents.  U  S    Government 
Printing  Office.  Washington, 
DC  20402  (phone  202-275- 
3030) 

H.R.   1841/Pub.  L   100-424 
Commercial  Fishing  industry 
vessel  Safety  Act  of   1988 
iSept    9    1968,   102  Stat 
1585    9  pages)     Pnce   $i  00 
H.R    4143/Pub.  L   100-425 
'o  establish  a  resen/ation  tof 
the  Contederated  Tnbes  o( 
the  Grand  Ronde  Community 
of  Oregon,  and  for  other 
purposes    (Sept    9,   1988:   102 
Stat    1594.  4  pages)    Pnce 
$1  00 

H.R.  431B/Pub.  L.  100-426 
General  Accounting  Office 
Personnel  Amendments  Act  of 
1988    (Sept  9.   1988,   102 
Stat    1596    5  pages)     Pnce 
SI  OQ 

H.R.  5174/Pub.  L  100-427 
To  make  cianfying.  correctrve, 
and  contomijng  amendments 
to  laws  relating  to  Indian 
education,  and  tor  other 
purposes    (Sept    9,  1986,  102 
Stat    1603    12  pages)    Pnce: 
$1  00 


S.  2641/Pub.  L  100-428 
Temporary  Emergency  Wildfire 
Suppresson  Act    (Sept   9 
1988    102  Slat    1615    2 
pages)    Pnce   $i  00 
SJ.  Re».  374/Pub.  L.  100- 
429 

To  provide  'or  a  settlement  of 
the  labor-management  dispute 
between  the  Chicago  and 
North  Western  Transportation 
Compare  and  the  Unded 
Transportation  Un»on.  (Sept   9. 
1988.  102  Stat  1617.  2 
pages)    Pnce   $1.00 


Order  Now! 

The  United  States 
Government  Manual 
1988/89 

As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions. 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
branches    It  also  includes  information  on  quasi- 
official  agencies  and  international  organizations 
in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency's   "Sources  of 
Information"  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  oi  citizen  interest    The  Manual 
also  includes  comprehensive  name  and 
agency  subject  indexes. 

Of  signiticant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4,  1933, 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
.Administration 

S20.00  per  copy  ' 


Publication  Order  Form 

Order  processing  code     *6450 

: -i     X  V^tJf   plea^  send  me  the  following  indicated  publications: 


copies  of  THE  UNITED  STATES  CO\-ERNMENT  MANRJAL,  1988/89  at  S20  00  rx-r 

copy.  S/N  069-000-00015-1, 

1,   The  lotal  cost  ol  my  order  is  $ International  customers  please  add  25%.  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  3/89.  After  this  date,  please  call  Order  and  Informahon 

Desk  at  202-783-3238  to  verify  prices. 

Please  Type  or  Print  3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documgnts 

n  GPO  Deposit  Account       I     I     I     II     I     I     l-fl 

I I  VISA,  or  MasterCard  Account 


-p^ny  or  personal  name) 


(Additional  address/attention  linel 


(Street  addr^s) 


(City,  State,  ZIP  Code) 


(Credit  card  expiration  date) 


Thank 


'Daytime  phone  including  area  code) 


(Signature)  ,ii„  m»i 

4    Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9325 


9-15-88 
Vol.  53 


Thursday 
September  15.  1988 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OE  DOCUMENTS 
Washington,  DC  20402 


OFFICIAL  BUSINESS 
Penalty  lor  pnvate  use.  $300 


***#*********«***5-DIGIT   48106 

ft  FR  SERIftSOOB  NOV   88   R 

5ERIPIL5  PROCESSING 

UNIV  MICROFILnS  INTL 

300  N  2EEB  RD 

ftNN    ARBOR  ni       48106 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Patd 

U  S  Government  Printing  Office 

(ISSN  0097-6326) 


9-15-88 

Vol.  53         No.   179 

Pages  35799-35986 


Thursday 
September  15.  1988 


BriePings  on  How  To  Use  the  Federal  Register — 

f^nr  information  on  brienngs  in  Chicago,  IL,  see 

announcement  on  the  inside  cover  of  this  issue. 


BEST  COPY  AVAILABLE 


II 


Federal  Register  /  Vol.  53.  No.  179  /  Thursday,  September  15.  1988 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday. 
(not  published  on  Saturdays.  Sunday3,  or  on  official  holidays). 
hy   the  Office  of  the  Federal  Register.  National  Archives  and 
Records  .Administration.  Washington.  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents    US.  Government  Printing  Office. 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
aiaiiabie  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  Hie  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340  00  per  year,  or  Si  70.00  for  6  months  in  paper  form,  or 
S1S8  00  per  year,  or  $94  00  for  6  months  in  microfiche  form. 
pa>3ble  in  advance.  The  charge  for  individual  copies  is  $1.50 
:  r  ejch  issue,  or  $1,50  for  each  group  of  pages  as  actually 
bound    Remit  check  or  money  order,  made  payable  to  (he 
Supenntendent  of  Documents.  U.S.  Government  Printing  Office. 
Washington,  DC  20402.  or  charge  to  your  CPO  Deposit  Account 
or  VISA  or  Mastercard. 


THE  FLDER.XL  RFGISTKR 
WM.AT  IT  IS  ,AM}  MOW  TO  L'SE  IT 


'  ht-aerjii   Kegis'or  and  Code  oi 


WHO: 
WHAT: 


Federal  Regulations. 

The  Office  of  the  Federal  Register 

Free  public  brieringa  (approximately  3  hours)  (o  present 
1-  The  regulatory  proceai.  with  ■   focut  on   the  Federal 

Register  system  and  Ihe  public's  role  in  the 

development  of  regulations 

2  The  relationship  between   the  Federal  Register  and  Code 
of  Federal  Regulations. 

3  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  Ihe  finding  aids  of  the  FR/CFR 
system. 

To  provide  Ihe  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  disrussion  of 
specific  agency  regulations 


CHICAGO.  IL 

WHEN:     September  19:  at  9:15  a.m. 
WHERE:     Room  3320. 

Federal  Building. 
230  S.  Dearborn  St.. 
Chicago,  IL 
RESERVATIONS:  Call  the  Federal  Information  Center. 


There  are  no  restrictions  on  the  republication  of  material 

appearing  m  the  Federal  Re^iister 


How  To  Cite  Tbis  Publication:  Use  the  volume  number  and  the 

pn^e  nijmber    Example    53  FR  12345. 


SUBSCRIPTTONS  AND  COPIES 

PUBUC 

Subscriptions: 
Paper  or  tiche 
Magnetic  tapes 
Problems  with  public  aubscriptions 

202-78^-3238 
275-3328 
2-S-3054 

Single  copies/back  copies: 

Pjppr  or  fiche 
M^i^netic   tapes 
Pr'jbltms  with   public  single  copies 

783-3238 
275-3328 
275-3050 

FEDERAL  AGENCIES 
Subscriptions: 
PiT'T  or  fiche 
Mdariptic  lapes 
Problem,s  wiih  Federal  agency  subscriptions 


523-5240 
275-3328 
523-5240 


For  other  telephone  numbers,  see  the  Reader  Aids  section 

3t    th*^    end   of   this   i8Sue 
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Administrative  Conference  of  the  United  States 

NOTICES 

Mi'ptings:  i 

-Adjudication  Committee.  35870 

Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  risk  communication  training  program  for  State 
health  agency  personnel,  35907  n 

Agriculture  Department 

,Sf'^  Commodit\  Credit  Corporation;  Forest  Service 

Alcohol.  Drug  Abuse,  and  Mental  Health  Administration 

WDTICES 

Meelmgs;  advisory  Luninnltees; 

October.  35908  I 

I 

Antitrust  Division  | 

NOTICES  I 

Compt'litive  impact  statements  and  proposed  consent      ' 
judgments; 
Waste  Management.  Inc..  et  al.,  35928 
National  cooperative  research  notifications; 
Bell  Communications  Research.  Inc..  35935 

(2  documents) 
Portland  Cement  Association.  35935 
Southwest  Research  Institute.  35936 

Arts  and  Humanities,  NatlonaJ  Foundation 

S<'f  \..!t,.incjl  Found-itinn  on  th--  .Arts  and  the  Humanities 

Centers  for  Disease  Contro' 

NOTICES 

Meetings; 
Vital  and  Health  Statistics  National  Committee.  35911 


Commerce  Department 

:-ee  also  international  Trade  Administration;  National 
Oceanic  and  Atmospheric  Administration  ,' 

NOTICES  ! 

Agency  infoiination  collection  activities  under  OMB  review. 
35871-35883 
(8  documents] 
Meetings: 

Private  Sector  Iniliativps  Presidential  Board  of  Advisors. 
3^)683 

Committee  for  the  implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Bangladesh.  35887 
China.  35888 
Philippines.  35888 
Taiwan;  correction.  35889  | 

Commodity  Credit  Corporation 

RULES 

i.oan  and  purchase  programs: 

Peanuts;  warehouse  storage  loans  and  handler  oprerations. 
35984 


Delaware  River  Basin  Commissjon 

NOTICES 

Comprehensive  plan  and  water  code;  amendments.  35889 

Drug  Enforcement  Administration 

MOTICES 

Applications,  hearings,  determinations,  etc.: 

Hilltop  Pharmacy,  35936 

Economic  Regulatory  Administration 

NOTICES 

Presidential  permit  applications: 

Comision  Federal  de  Electricidad.  35891 

Energy  Department 

See  also  Economic  Regulatory  Administration;  Energy 
Research  GiTice:  Federal  Energy  Regu!ator>' 
Commission;  Hearings  and  Appeals  Office.  Energy- 
Department 
NOTICES 

Atomic  energy  agreements;  subsequent  arrangements: 
International  Atomic  Energy  Agency,  35890 
(2  documents) 
Defense  programs;  nuclear  command  and  control  system: 

positions  designation.  35890 
Grants  and  cooperative  agreements;  availabiUy.  etc.: 
Idaho — 
Oxygen  enriched  com.bustion  system  performance 
'  study.  35890 

Energy  Research  Office 

NOTICES 

Meetings: 
Basic  Energy  Sciences  Advisory  Committee.  35881 

Environmental  Protection  Agency 

RUI^S 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  Stales: 

Missouri.  35820 

New  York,  35821 

Ohio,  35823 
PROPOSL'O  RULES 

Air  quality  implementation  plans: 

Visability  long-term  strategies,  integral  vistas,  and  review 
of  existing  impairments;  control  strategies: 
implementation.  35956 
Hazardous  waste  program  authorizations: 

Florida.  35836 
Toxic  substances: 

Testing  requirements — 

Methyl  ethyl  ketoxime.  35838 
Water  pollution  control: 

National  primary  drinking  water  regulations — 
Lead  and  copper  correction.  35952 

Export  Administration  Bureau 

See  International  Trade  Administration 


IV 
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Federal  Communications  Commission 

RUL£S 

Radio  services,  special. 

Private  land  mobile  services — 
Pijblic  safety  services,  national  plan:  frequencies 
assignment,  regional  public  safety  plans 
development,  etc-.  35964 
Rcfdio  stations;  table  of  assignments: 

California,  35824 
PROPOSED  RULES 
Common  carrier  services: 
Public  mobile  services — 
Domestic  public  cellular  radio  service;  cellular  units. 
airborne  use.  and  cell  enhancers  use,  35851 
RdUio  services,  special: 
Public  land  mobile  ser\'ice3 — 

Public  safety  services,  national  plan;  frequencies 
assignment,  regional  public  safety  plans 
development,  etc.,  35965 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Mableton  Broadcasting  Co.,  Inc.,  et  al.,  35903 

Federal  Election  Commission 

PROPOSED  RULES 

Contributions  and  expenditures  communications. 

advertising  and  trade  associations.  35627 
Rulemaking  petitions: 
Ted  Haley  Congressional  Committee,  35829 

NOTICES 

Nteetmgs:  Sunshine  Act.  35951 

Federal  Energy  Regulatory  Commission 

NOTICES 

Flectnc  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.; 

Montaup  Electric  Co.  et  al..  35892 
Environmental  statements;  availability,  etc.: 

Hoskins  Diversified  Industries.  35893 
Applications,  bearings,  determinations,  etc.: 

Arkta  Energy  Resources,  35894 

EI  Paso  Natural  Gas  Co.,  35894 

Great  Lakes  Gas  Transmission  Co..  35895 

Koch  Hydrocarbon  Co.,  35895 

Midwestern  Gas  Transmission  Co..  35896 
[2  documentsl 

Overthnjst  Pipeline  Co..  35897 

Questar  Pipeline  Co.,  35897 

South  Georgia  Natural  Gas  Co..  35897 

Southern  Natural  Gas  Co.,  35898 

Jexas  Gas  Pipe  Line  Corp.,  35898 

Total  Mmatome  Corp.,  35398 

United  Gas  Pipe  Lme  Co.,  35899 

Williston  Basin  Interstate  Pipeline  Co..  35(^9 

Federal  Highway  Administiation 

NOTICES 

Environmental  statements:  availability,  etc.: 
Prince  William  County.  VA,  35949 

Federal  Home  Loan  Bank  Board 

NOTICES 

Meetings 

Federal  Savings  and  Loan  Advisory  Council.  35903 
Receiver  appointments: 

American  Savings  &  Loan  Association.  35903 


Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Capital  Directions.  35904 
Ohio  Bancorp  et  al .  35904 

Rsh  and  Wildlife  Service 

RULES 

Endangered  Species  Convention: 
Appendix  IH;  additions.  35825 

Food  and  Drug  Administration 

RULES 

Human  drugs. 
Antiemetic,  antitussive,  bronchodilator,  and  anthelmintic 
products  (OTC);  final  monographs:  updating  and 
technical  changes.  35808 
PROPOSED  RULES 

Animal  drugs,  feeds,  and  related  products: 
Suifonamide-containing  drugs  for  use  in  food-producing 
animals,  35833 

NOTICES 

Human  drugs: 
Drug  application  review  process;  computer  technology 
use.  35912 
Medical  devices;  premarket  approval: 
Sharpoint  Polypropylene  Suture.  Nonabsorbable  Surgical 
Suture.  U.S.P.  (clear  or  blue).  35913 
Meetings: 

Consumer  information  exchange.  35914 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Beaverhead  National  Forest.  MT.  35870 
Toiyabe  National  Forest.  NV.  35871 

Health  and  Human  Services  Department 

See  also  Agency  for  Toxic  Substances  and  Disease 
Registry:  Alcohol.  Drug  Abuse,  and  Mental  Health 
Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Admini'itration;  Health  Care  Financing 
Administration;  Health  Resources  and  Services 
Admini?!rstion;  Public  Health  Service:  Social  Security 
Administration 

PnOPOSEO  RULES 

Acquisition  regulations: 
Solicitation  provisions  and  contract  clauses,  358S2 

NOTICES 

Grants  and  cooperative  agreements: 
Underclass  problems.  35905 

Health  Care  Financing  Administration 

NO  nets 

lYi'.dry  Act.  systems  of  records.  35914 

Health  Resources  and  Services  Administration 
See  also  Public  Health  Service 
notk;es 

Meetings;  advisory  committees: 
November,  35916 

Hearings  and  Appeals  Office.  Energy  Department 

NOTICES 

Decisions  and  orders,  35699.  35902 
(2  documents) 
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Immigration  and  Naturalization  Service 

RULES 

Orsanization.  functions,  and  authority  delegations: 
Spr\ice  officers:  powers  and  duties,  35799 

Interior  Department 

See  Fish  and  Wildlife  Service:  Land  Management  Bureau: 
Minerals  Management  Service;  Surface  Mining 
Reclamation  and  Enforcement  Office 

internal  Revenue  Service 

RULES 

Employment  taxes  and  collection  of  income  taxes  at  source: 
Waiver  of  employment  tax  return  filing  requirements  in 
case  of  certain  no  bability  returns,  35810 
income  taxes: 
Transition  rules;  qualified  business  units  profit  and  loss 
accounting  method 
Correction.  35953 
PROPOSED  RULES 

Procedure  and  administration: 
Federal  tax  lien;  electronic  or  magnetic  medium  filing 
Correction,  35953 

International  Trade  Administration 

RULES 

Export  licensing' 
Commodity  control  list — 
Metals,  minerals,  manufactures:  and  chemicals, 
metalloids,  petroleum  products,  etc..  35803 
Metal-working  machinery,  chemical  and  petroleum 
equipment,  general  industrial  equipment,  and 
transportation  equipment;  COCOM  review.  35799 

NOTICES 
Countervailing  duties: 

Carbon  steel  products  from  Sweden,  35883 
Meetings: 

Caribbean  Basin  Business  Promotion  Council,  35886 
Applications,  bearings,  determinations,  etc.: 

t'niversity  of  Illinois;  correction.  35952 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Pacific  Rim  region;  free  trade  area  agreements,  35922 
Plastic  light  screw  anchors,  35923 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment 

Burlington  Northern  Railroad  Co..  35923 
Wabash  Railroad  Co.  et  al..  35923 

Justice  Department 

See  also  Aniitrust  Division;  Drug  Enforcement 

Administration;  Immigration  and  Naturahzation  Service 

RULES 

Organization,  functions,  and  authority  delegations; 
Office  of  Special  Counsel  for  Immigration  Related  Unfair 
Employment  Practices,  35811 
PROPOSED  RULES 

f:  A  .icy  Act:  implementation,  35836  I 

NOTICES  ' 

Agency  information  collection  activities  under  OMB  review, 

35924 
Pollution  control;  consent  judgments: 

Aerojet  General  Corp.  et  al.,  35925  I 

Hydron  Laboiatories.  inc.,  35925 


Privacy  Act:  systems  of  records.  35928,  35927 

(2  documents) 

Lat>or  Department 

See  Occupational  Safety  and  Health  Administration 

(^nd  Management  Bureau 

NOTICES 

Meetings: 

Lakeview  District  Advisory  Council.  35917 
Motor  vehicles;  off-road  vehicle  designations: 

Nevada,  35917 
Oil  and  gas  leases: 

Wyoming.  35919 
Realty  actions;  sales,  leases,  etc.: 

Arizona:  correction.  35953 
Resource  management  plans,  etc.: 

Gunnison  Resource  Area.  CO.  35919 
Survey  plat  filings: 

Montana.  35920 

New  Mexico.  35920 
Withdrawal  and  reservation  of  lands: 

Arizona.  35920,  35921 
(2  documents) 

Merit  Systems  Protection  Board 

NOTICES 

Senior  Executive  Service: 

Performance  Revipw  Board:  membership.  35938 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 
Century  Offshore  Management  Corp..  35921 

National  Aeronautics  and  Space  Administration 

NOTICES 

Mt^etings: 
Space  Science  Applications  Advisory  Committee.  35938 
Space  Station  Advisory  Committee.  35938 

National  Foundation  on  the  Arts  and  ttie  Humanities 

NOTICES 

Meetings: 
Literature  Advisory  Panel  35939 

National  Institute  for  Occupational  Safety  and  Health 

Sep  Centers  for  Dise;isH  Control 

National  Oceanic  and  Atmospheric  Administratron 

NOTICES 

Meetings: 

Marine  Fisheries  Advisory  Committee.  35887 
Permits: 

Marine  mammals.  3538" 

National  Science  Foundation 

NOTICES 

Meetings: 
Earth  Sciences  Proposal  Review  Panel.  35939 
Ecology  Advisory-  Panel,  35939 
Ecosystem  Studies  Advisory  Panel.  35939 
Science  and  Engineering  Education  Advisory  Committee. 

35940 
Systematic  Biology  Advisory  Panel,  35940 
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Nuclear  Regulatory  Conuniuion 

PROPOSED  RULES 

L'rdr.mm  enrichment  facilities;  licensing.  35827 

NOTICES 

Environmental  statements',  availability,  etc: 

Northern  States  Power  Co  .  35940 
Operating  licenses,  amendments,  no  significant  hazards 
consitieration:  biweeekly  notices:  correction,  3594] 
Appi:cations.  heanngs.  detprminations.  etc 

-Arosla.  Maurice  P.,  jr  .  35941 

Cleveland  Electric  llluminaling  Co.  et  al..  35941 

Toledo  Edison  Co  et  al    35943 

Occupational  Safety  and  Health  Administration 

RULES 

Construction  safety  and  health  standards 

Crane  or  derrick  suspended  personnel  platforms 
Correction  35953 

PROPOSED  RULES 

ConsTuction  safety  and  health  regulations: 

Concrnte  did  masonry  construction:  lift-slab  operations. 

3i9-2 

Pension  Benefit  Guaranty  Corporation 

RULES 

Multiemployer  plans: 

Valuation  of  plan  benefits  and  plan  assets  followin«  mass 
withdrawal — 
Interest  rates.  35812 

Postal  Rate  Commission 

NOTICES 

Post  office  closings:  petitions  for  appeal: 
Honey  Creek.  10.  35943 

Postal  Service 

RULES 

Domestic  .Mail  Manual 
Second-class  puhlicatmns:  supplements  and  enclosures. 
35813 


NOTICES 

Self  regulatory  organizations;  proposed  rule  chanses: 

Midwest  Clearing  Corp..  35M4 

Pacific  Stock  Exchange.  Inc.,  35945 
Applications,  bearings,  determinations,  etc.. 

Ameiican  Tax  Credit  Properties  LP..  35946 

Sernnties  Investor  Prnfertion  Corp  ,  35948 

Social  Security  AdmtnlstratkMi 

RULES 

Supplemental  security  income: 

S  lupirt  Hiid  maintenance  assistance  based  on  need; 
evrJMSion  as  income  or  resource.  35807 

PROPOSED  RULES 

Supplemental  security  income: 

Burial  and  burial  space:  resources  exclusion.  35830 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Initial  and  permanent  regulatory  programs: 
Revegetation 
Correftion   35953 

Textile  Agreements  Implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 

Toxic  Substances  and  Disease  Registry  Agency 

Srp  .Aji'TV  for  Toxir  S'lbst.inris  an.!  Dis.iasc  Registry 

Transportation  Department 

Si.t.-  ht'derai  Highway  Administration;  Research  and  Special 
Programs  Administration 

Treasury  Department 

^'  ■    .  ^    1-  '*--na'  R-'venue  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
35949 


Public  Hratth  Service 

S»v  c.'s.j  .Asp.Try  for  Toxic  Substances  and  Disease 
Rejj.strv    .-\icohoi   Dn^K  Abuse,  and  Mental  Mt-ahh 
.-\drainistration;  Centers  for  Disease  Control:  Food  and 
Drus  .Administration,  Health  Resources  and  Servirps 
Administration 

NOTICES 

Co.T.ni:;tees:  establishment,  renewal,  termination,  etc.: 
Oudhood  Vaccines  Advisory  Commission;  nominations. 

35917 

Railroad  Retirement  Board 

RULES 

Railridd  Re'irement  Act: 

I^-i-sffT   assignment,  or  waiver  of  payments.  35S06 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 

Hazardous  materials: 
1  'ansportation  of  hazardous  materials — 
International  Civil  Aviation  Organization's  technical 
instructions  implementation.  35968 

Securities  and  Exchange  Commission 

PROPOSED  RULES 
Securities: 

Registered  open-end  management  investment  companies; 
asset-based  sales  loads  payment.  35830 


Separate  Parts  In  This  Issue 

Part  II 

f  :!Vir"""'»"ia|  Protection  Agency.  35956 

Part  III 

Federal  Communications  Commission.  35964 

Part  IV 

Department  of  Transportation.  Research  and  Special 
I^rugrams  Administration.  35966 

Part  V 

Department  of  Labor.  Occupational  Safety  and  Health 
Administration.  35972 

Part  VI 

Department  of  Agriculture.  Commodity  Credit  Corporation. 


Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  al  the  end  of  this  issue. 
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This   section   of   the    FEDERAL    REGISTER 
contains   regulatory   documents    having 
general  applicability   and   legal   efteci,   most 
of   which    are    keyea    to    ana   codtfied   in 
the  Code  of   Federal   Regulations,   which   ts 
published  undef  50  titles  pursuant  to  44 
use    1510, 

The  Code  of  Federal   Regulations  is  sold 
by  the  Supenntendent  of  Documents 
Prices  of  new  books  are  listed  in  the 
lirst  FEDERAL  REGISTER   issue  of  each 
week. 


DEPARTMENT  OF  JUSTICE 


Immigration  and  Naturalization 
Service 


8CFR  Part  103 


'NS  Number  1123-8 


Powers  and  Duties  of  Service  Officers 

agency:  Immigration  and  Naturalization 
Service.  Justice, 
ACTION:  Fmal  mle. 

SUMMARV:  This  rule  amends  the  job  title 
of  "detention  officer"  and  "detention 
service  officer"  to  "detention 
enforcement  officer"  to  reflect  the  actual 
duties  of  this  series. 
EFFECTIVE  DATE:  September  15. 1988. 

FOR  FURTHER  rNFORMATtON  CONTACT: 

Wiilidin  V\'  Duddenberg,  Detention  and 
Deportation  Division.  Immigration  and 
Naturalization  Service.  425  "I"  Street 
NW..  Washington.  DC  20536.  (202)  633- 
4049. 

SUPPLEMENTARY  INFORMATION: 
Currentlv  the  Service  has  two  position 
titles  "detention  officer"  and  "detention 
service  officer"  which  are  both 
classified  in  the  same  series  (GS-1802). 
This  mle  combines  both  titles  into  one 
title,  "detention  enforcement  officer" 
within  that  same  series. 

Compliance  with  5  US  C  533  as  of 
notice  of  proposed  rulemaking  and 
delayed  effective  dale  is  unnecessary 
because  this  rule  relates  to  agency 
management. 

In  accordance  with  5  U,S,C.  605(b)  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
final  rule  will  nnt  have  a  significant 
economic  impact  on  substantial  number 
of  small  entities.  This  order  is  not  a  rule 
within  the  definition  of  section  l(aj  of 
EO.  12291  as  it  relates  solely  to  agency 
management. 


List  of  Subjects  in  8  CFR  Part  103 

Administrative  practice  and 
procedure,  Authont\'  delegtilions 
[Government  agencies),  Fees,  Reporting 
and  recordkeeping  requirements. 

Accordingly.  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS:  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  Part  103 
continues  to  read  as  follows: 

Authority:  5  U.SC.  522(8);  8  U  S.C,  1101. 
1103.  1201.  1301-1305.  1351.  1443.  1454.  1455: 
28  use.  1746:  7  U.S.C.  2243;  31  U,S,C,  9701. 
EO  12356;  3  CFR  1982  Comp..  p.  166, 

§  103.1    [Amended] 

2.  Section  103, l(q)  is  amended  by 
removing  the  terms  "detention  officer, 
detention  service  officer"  on  lines  5  and 
6,  and  inserting  the  term  "detention 
enforcement  officer"  after  the  term 
"deportation  officer". 

Dated:  September  6. 1988. 
Clarence  M.  Coster. 
Associate  Commtsstoner Enforcement. 
[FR  Doc  88-2)010  Filed  9-14-88;  8:45  am) 
BIUJHG  CODE  441D-10-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
15  CFR  Parts  373  and  399 

[Docket  No.  80981-8181] 

Revisions  io  the  Commodity  Control 
List  Based  on  COCOM  Review:  Metal- 
Working  Machinery;  Chemical  and 
Petroleum  Equipment;  General 
Industrial  Equipment;  Transportation 
Equipment 

AGENCY:  Bureau  of  Export 
Administration.  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Export 
Administration  maintains  the 
Commodity  Control  List  (CCL).  which 
identifies  those  items  subject  to 
Department  of  Commerce  export 
controls.  This  rule  amends  a  number  of 
Export  Control  Commodity  Numbers  on 
the  CCL  in  the  categories  of  metal- 
working  machinery,  chemical  and 
petroleum  equipment,  general  industrial 


equipment,  and  transportation 
equipment.  TTiese  revisions  have 
resulted  from  a  review  of  strategic 
controls  maintained  by  the  U.S.  and 
certain  allied  countries  through  the 
Coordinating  Committee  (COCOM). 
Such  multilateral  controls  restrict  the 
availability  of  strategic  items  to 
controlled  countries.  With  the 
concurrence  of  the  Department  of 
Defense,  the  Department  of  Commerce 
has  determined  pursuant  to  the 
provisions  of  the  Export  Administration 
Act  of  1979.  as  amended,  that  this  rule  is 
necessar>'  to  protect  U.S.  national 
security  interests. 

EFFECTIVE  DATE:  This  rule  is  effective 
September  15,  1988 
FOR  FURTHER  INFORMATION  CONTACT: 

For  questions  of  a  technical  nature  on 
chemical  and  petroleum  equipment,  call 
George  Kuzmycz,  Office  of  Technology 
and  Policy  Analysis,  Telephone:  (202) 
377-5696. 

For  questions  of  a  technical  nature  on 
general  industrial  equipment,  call  Larn.' 
Hall.  Office  of  Technology  and  Policy 
Analysis,  Telephone:  (202)  377-^50. 

For  questions  of  a  technical  nature  on 
transportation  equipment,  call  Bruce 
Webb,  Office  of  Technology  and  Policy 
Analysis.  Telephone;  [2021  377-3806. 

For  questions  of  a  technical  nature  on 
semiconductor  manufacturing 
equipment,  call  Robert  .Anstead.  Office 
of  Technology  and  Pohf>  Analysis, 
Telephone:  12021  S^-lMl 
SUPPLEMENTARY  INFORMATION: 
Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  withm  the  meaning  of  section 
1(a)  of  Executive  Order  12291.  and  it  is 
not  subject  to  the  requirements  of  ihat 
Order,  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  This  rule  contains  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3301  et  seq).  This  collection 
has  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0694-0005. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 
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4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  j5  U.S.C. 
553),  or  by  any  other  law,  under  sections 
603(a)  and  e04(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C,  603(al  and 
604[a))  no  iniitial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5  Section  13(a)  of  the  Export 
Administration  Act  of  1979  (EAA).  a-i 
amended  (50  U.SC.  app,  2412(a)). 
exempts  this  rule  from  all  requirements 
of  section  553  of  the  Admmistrative 
Procedure  Act  (APA)  (5  U.S.C.  553). 
including  those  requinng  publication  of 
3  notice  of  proposed  rulemaking  an 
opportunity  for  public  comment,  and  a 
delay  in  effective  dale.  This  rule  is  also 
exempt  from  these  APA  requirements 
because  it  involves  a  foreign  and 
military  affairs  function  of  the  United 
States.  Section  13(bl  of  the  EAA  does 
not  require  that  this  rule  be  published  in 
proposed  form  because  this  rule 
implements  regulatory  changes  based  on 
COCOM  review.  Further,  no  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 

Accordingly,  it  is  being  issued  in  final 
form.  However,  as  with  other 
Department  of  Commerce  rules, 
comraenla  from  the  public  are  always 
welcome.  Comments  should  be 
submitted  to  Will  Fisher.  Office  of 
Technology  and  Policy  Analysis.  Bureau 
of  Export  Administration.  Department  of 
Commerce.  P.O.  Box  273,  Washington. 
DC  20044. 

List  of  Subjects  in  15  CFR  Parts  373  and 
399 

Computer  technology.  Exports, 
Reporting  and  recordkeeping 
requirements,  Science  and  technology. 

Accordingly.  Parts  373  and  399  of  the 
Export  Administration  Regulations  (15 
CFR  Parts  368  through  399]  are  amended 
as  follows: 

1.  The  authority  citations  for  Parts  373 
and  399  are  amended  to  read  as  follows: 

Authority:  Pub  L  9fi-72,  93  Stat  503  1 50 
use.  app.  2401  et  seq  ].  as  amended  by  Pub 
L  97-145  of  December  29,  1961  by  Pub.  L  99- 
M  of  July  12.  19ti5.  and  Pub  L  100-418  of 
Auttust  23.  1988:  aO  12525  of  |uly  12.  1985  (50 
FR  28757  July  16.  1985],  Pub  L  95-223  of 
December  28  1977  (.50  U  S.C  1701  el  seq  \. 
EO  12532of  September  9.  1985  (50  FR  36891 
September  10. 1965)  as  affected  by  notice  of 
September  4.  1986  ^51  FR  31925.  September  9, 
19861;  Pub,  L  99-t40  of  October  2,  1986(22 
U  S  C.  5001  et  seg  );  and  ELO  12571  of 
October  27,  1986  (51  FR  39505,  October  29. 


PART  373— AMENDED 

Supplement  No.  1  to  Part  373  (Amended} 

2.  Supplement  No.  1  to  Part  373  is 
amended  by  revising  the  entry  for  1131 
to  read  "Pumps  (except  vacuum  pumps 
listed  under  ECCN  1129A)  designed  to 
move  molten  melals  by  elctromagnetic 
forces.  (Entire  entry  )". 

PART  399— AMENDED 

Supplement  No.  1  to  §  399. 1  [Amended] 

3.  In  Supplement  No.  1  to  5  399 1  (the 
Commodity  Control  List).  Commodity 
Group  0  (Metal-Working  Machinery), 
ECCN  lOfllA  is  amended  by  revising 
paragraph  (a)(2)  as  set  forth  below  and 
by  removing  (Advisory)  Note  2  that 
appears  at  the  end  of  the  entry. 

1081A     Specially  designed  or  modified 
equipment,  tools,  dies,  molds  and 
Fixtures  for  the  manufacture  or 
inspection  of  aircraft,  airframe  structures 
or  aircraft  fasteners:  specially  designed 
components  and  accessories  therefor 

Ust  of  MacfaiiMtry  Controlled  by  ECCN  1081A 

(a)*   •   ' 

(2)  Milling  aircraft  skins  or  spars  except  if 
they  do  not  present  an  improvement  on 
machinery  in  production  ten  years  preceding 
the  year  of  the  export 

4.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List).  Commodity 
Group  1  (Chemical  and  Petroleum 
Equipment).  ECCN  n3lA  is  amended  by 
revising  the  headmg  of  the  entry,  the 
"Reason  for  Control"  paragraph,  and  the 
"Special  Licenses  Available"  paragraph 
to  read  as  set  forth  below  and  by 
removing  the  "List  of  Pumps  Controlled 
by  ECCN  1131A"  and  the  Advisory  Note 
that  follows  it. 

1131.^     Pumps  ^except  vacuum  pumps 
listed  under  ECCN  1129A)  designed  to 
move  molten  metals  by  electromagnetic 
forces 


Reason  for  Controi:  NaUonal  security; 
nuclear  non-proUferation. 
Special  Licenses  A  vai fable:  None. 

5.  In  Supplement  No.  1  to  5  399,1  (the 
Commodity  Control  List).  Commodity 
Group  1  (Chemical  and  Petroleum 
Equipment).  ECCN  n33A  is  removed. 

6.  In  Supplement  No.  1  to  3  399.1  (the 
Commodity  Control  List).  Commodity 
Group  1  (Chemical  and  Peifoleum 
Equipment).  Export  Control  Commodity 
Number  (ECCN)  1142A  is  amended  by 
removing  the  "List  of  Tubing  Controlled 
by  ECCN  1142A"  and  by  revising  the 
heading  to  read  as  follows; 


1142A    Reinforced  tubing  (including 
connectors  and  fittings  for  use  with  such 
tubing)  incorporating;  coagulated 
dispersion  grades  of 
polytetraf1uoroeth>lene.  copolymers  of 
tetrafluoroelhylene  and 
hexafluoropropylene.  or  any  of  the 
fluorocarbon  materials  controlled  for 
export  by  ECCN  1754A(a)(2)  and 
designed  for  operating  (working) 
pressures  of  210.9  kg/cm^  (3.DO0  psi)  or 
greater,  whether  or  not  specially 
processed  to  make  the  flow  surfaces 
electrically  conductive 

7  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List).  Commodity 
Group  3  (General  Industrial  EquipmenI], 
ECCN  1353A  is  amended  by  revising  the 
heading:  by  revising  the  CFW  Eligibility 
paragraph;  by  adding  a  "List  of 
Equipment  Controlled  by  ECCN  1353A'* 
after  the  CFW Eligibility  paragraph:  by 
adding  a  Note  1  after  the  List;  by 
revising  the  Advisory  Note  and 
redesignating  it  as  Advisory  Note  2;  and 
by  revising  the  Advisory  Note  for  the 
People's  Republic  of  China  and 
redesignating  it  as  "(Advisory)  Note  3 
for  the  People's  Republic  of  China",  as 
follows: 

1353A     Manufacturing  and  testing 
equipment  for  optical  fiber,  optical  cable 
and  other  cables,  as  follows,  and 
specially  designed  components  and 
"specially  designed  software"  therefor 


GFW  Eligibility.  Commodities  that  meei 
the  technical  specirtcations  descnbed  in 
Advisory  Note  2  under  this  entry  regardless 
of  end-use.  subject  tu  the  prohtbilions 
contained  in  {  371.2(c). 

List  of  Equipment  Controlled  by  ECCN  1353A 

(aj  Equipment  specially  designed  to 
manufacture  cable  controlled  by  ECCN  l&ZBA 
(a)  or  (e); 

(bl  Equipment  specially  designed  lu 
manufacture  optical  fiber  or  optical  cdble 
controlled  by  ECCN  1526A. 

(c)  EquipmenI  specially  designed  to 
manufacture  optical  preforms  controlled  by 
ECCN  1767  A; 

(d)  Optical  fiber  and  preform 
characterization  equipment  using 
semiconductor  lasers  for  the  testing  of  optical 
nbers  or  optical  preforms  at  operating 
wavelengths  exceeding  850  nm: 

Note;  The  status  of  optical  fiber  and  optical 
preform  characterization  equipment  thai 
contains  lasers  is  defined  in  this  ECCN; 

Note  I:  This  ECCN  does  not  control 
equipment  specially  designed  for  the 
manufacture  of  cable  controlled  by  ECCN 
1528A(b). 

(Advisory)  Note  Z:  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 
in  Country  Croups  QWY  of  equipment 
specially  designed  for  the  insertion  of  optical 
fibers  in  an  optical  cable  controlled  by  ECCN 
1528A(c). 


textile  machinery  that  has  not  been  modified 
for  the  above  end-use; 
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(Ad\i»or>)  Note  3  for  the  People's  Republic 
of  China-  Licenses  are  likely  to  be  approved 
for  pxpor!  to  satisfB(Mnr>'  end-users  in  the 
PiMple  s  Republic  of  China  of  equipment 
s[t*Tia!Iy  desiRned  for  the  manufarture  of 
sjfcon  based  opticil  fiber  or  cable,  provided 
ti  IB  designed  to  produce  non-mililanzed 
silicon-based  optical  fiber  or  cable  that  is 
optimized  to  operate  at  a  wavelength  of  1.370 
nm  or  less  and  has  been  commercially 
available  before  Mav  \.  \9&S». 


8.  In  Supplement  No.  1  to  S  399.1  (the 
Commodity  Control  List),  Commodity 
Croup  3  (General  Industrial  Equipment), 
ECCN  135SA  is  amended  by  removing 
the  CFW  Eligibility  paragraph:  by 
removing  the  Advisory  Note  that 
appears  after  paragraph  (b)(l](iii)(/);  by 
revising  paragraph  fb)tl)(iiij(/)[i?):  by 
revising  paragraphs  (b)(2).  (cj,  (d).  (g). 
(o)  and  (v)  of  the  Advisory  Note  for  the 
People's  RepubUc  of  China  and 
redesignatiiig  it  as  "(Advisory)  Note  1 
for  the  People's  Republic  of  China";  and 
by  revising  the  final  Note  and 
redesignating  it  as  "(Advisory)  Note  2 
for  the  People's  Republic  of  China",  as 
folows: 

1355A     Equipment  for  the  manufacture 
of  testing  of  electronir  components  and 
materials:  and  specially  designed 
components,  accessories,  and  "specially 
designed  software"  therefore 


List  of  Equipment  Controlled  by  ECCN  1355A 

(b)-  ■  • 
(1)  •  •  • 
(Uir  •  • 

or  •  • 

[2\  Capable  of  operation  al  pressures  above 
2.5  V  10^  pascal  (2.S  atmospheres  absolute) 
or  below  1  x  10*  pascal  (1  atmasphere 
absolute): 

(Advisory)  Note  1  for  the  People's  Republic 
ofChhia:'  •  • 

(b)  Crvstat  pullers,  except  those  thab 

(!)■    •   ' 

(.^1  Operate  at  pressures  above  2.5  •  lo' 
pascals  (2.S  atmosphere  absolute)  and  have 
any  of  the  fo1lowin)j  features: 

(i)  Two  or  more  temperature  zones; 

(ii)  "Stored  program  controlled"; 

(lii)  Anomaly  shape  control; 

{iv]  Produce  inputs  of  more  than  50.8  mm  (2 
Inrhes)  in  diameter  or 

(v)  Produce  inftols  of  more  than  1  kg  in 
mass. 

Note:  No  process  technology  to  be 
supplied. 

(c)  Diffusion  furnaces,  except  those 
that  use  computer  feedback  control 
operated  from  an  "associated" 
computer. 

Note:  "Associated"  with  equipment  or 
systems  means: 

(a)  Can  feasibly  be  either 

(i)  Removed  from  the  equipment  or 
systems;  or 


(li)  Used  for  other  purposes;  and 
(b)  Is  not  essential  lo  the  operation  of  such 
equipment  or  systems, 
(d)  Vacuum  induction-heated  zone  refining 

equipment: 

[g)  Ion  implantation,  ion^nhanced  or 
photo-enhanced  diffusion  equipment  except 
those  having  any  of  the  following 
characteristics: 

(1 )  Palleming  capability; 

(2)  Accelerating  voltage  for  more  than  200 
keV:  or 

(3)  Capable  of  high  energy  oxygen  implant 
Into  a  heated  substrate: 

fo)(1)  Pholo-oplical  contact  tnd  proximity 
mask  align  and  expose  equipment  defined  in 
Note  4(f); 

(2)  Projection  aligners,  defined  in  Note  4(0- 
provided  such  equipment  carmot  produce 
pattern  sizes  finer  than  3  micrometers: 

(3)  Wafer  steppers,  defined  in  Note  4(h]. 
provided  they  have  all  of  the  following 
characteristics: 

(i)  Cannot  produce  pattern  sizes  Hner  than 
3  micrometers: 

(li)  An  alignment  accuracy  no  belter  than 
rOJiS  micrometers  (3  sigma);  and 

(iii)  Machine-lo-machine  overlay  no  better 
than  ±0.3  micrometers: 


(v)  "Stored  program  controlled"  equipment 
for  the  functional  testinft  (truth  table)  of 
integrated  circuits  or  integrated  circuit 
assemblies  capable  of  either 

(1 )  Uenerating  a  basic  pattern  rate  of  10 
MHz  or  less,  or 

[2]  Generating  a  basic  pattern  rate  of  more 
than  10  MHz  hut  no  more  than  20  MHz  and 
limited  to  leshng  integrated  circuits  with  M 
or  fewer  pins. 

[Advisory)  Note  2  for  the  People's  Republic 
of  China:  Favorable  consideration  may  be 
given  for  export  to  satisfactory  end-users  in 
the  People's  Republic  of  Chma  of  equipment 
conirnlled  for  export  by  paragraphs  (b)  (1)  or 
Ul  of  the  "List  of  EquipmenI  Controlled  by 
ECCN  1.155A  ■  that  can  etch  or  produce 
patterns  finer  than  3  micrometers  but  not 
finer  than  2  micrometers. 

9.  In  Supplement  No.  1  to  5  399.1  (the 

Commodity  Control  List).  Commodity 
Group  3  (General  Industrial  Equipment), 
ECCN  1357A  is  amended  by  revising  the 
heading  and  by  revising  paraernph  (c), 
as  follows; 

1357A    Equipment  for  the  production  of 
nbers  controlled  by  export  by  ECCN 
17&3,\  or  their  composites,  and  specially 
designed  components  and  accessories 
and  "specially  designed  software" 
therefor 


List  of  EquipmeBt  Controlled  by  ECCN  1357A 

(c)  Multidirectional,  multidimensional 
weaving  machines  and  interlacing  machines, 
including  adapters  and  modification  kits,  for 
weaving,  interlacing  or  braiding  fibers  to 
manufacture  composite  structures,  except 


10.  In  Supplement  No.  1  lo  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  3  (General  Industrial  Equipment), 
a  new  ECCN  1388A  is  added  (between 
ECCN  13B5A  and  1391A).  reading  as 
follows; 

13S8.A     Specially  designed  equipment  for  the 
deposition,  processing  and  tn-procesti  conlral 
of  inorganic  overlays,  coatings  and  surface 
modifications,  for  non -electronic  substrate* 
bj  processes  defined  m  the  Table  in 
Supplement  No  4  tu  Pari  379  aod  speciallx 
designed  aulomatcd  handling,  positioning, 
manipulatiitn  and  roplml  components,  and 
'!fpeciall>  drsigned  softM^rv  '  therefor 

Controls  for  ECCN  1388  A 

Unit:  Report  in  "$  value." 

Validated  License  Required:  Country 
Croups  QSTVWYZ. 

CLVS  Value  Limit:  Si  .000  for  Country 
Groups  T  &  V.  except  $0  for  the  People's 
Republic  of  China;  SO  fur  all  other 
destinations. 

Processing  Code:  TE- 

Reason  for  Control  National  security. 

Special  Licenses  A  vo  do ble:  See  Part  373 

List  of  Equlpmeot  Controlled  by  ECCN  1388  A 

(a)  "Stored  prosram  controlled"  "chemKial 
vapor  deposition"  (CVO|  production 
equipment  with  both  of  the  following: 

(1)  Process  modihed  for  one  of  the 
following: 

(i)  Pulsating  CVD: 

(u)  Controlled  nucleation  thermal 
decomposition  (Cf4TD);  or 

(hi)  Plasma  enhanced  or  plasms  assisted 
CVD:  and 

(2)  Any  of  the  following. 

(i)  Incorporating  high  vacuum  [less  than  or 
equal  lo  10  ^  atm)  rotating  seals; 

(ii)  Operating  at  reduced  pressure  (less 
than  1  atm);  or 

{in)  Incorporating  in  situ  ooating  thickness 
i^ontrol; 

(h)  "Stored  program  controlled"  "ion 
implantation"  production  equipment  having 
beam  currents  of  5  mA  or  higher 

|c)  "Stored  program  controlled"  "electron 
beam  physical  vapor  deposition"  (EB-PVD) 
production  equipment  with  either  of  the 
following  charac  I  eristics: 

(1 )  IncorporatuiH  power  systems  greater 
than  SO  kW:  or 

(2)  (i)  Having  power  systems  greater  than 
50  kW:  and 

[h]  Having  both  of  the  following 
characteristics; 

(A)  Incorporating  a  Uquid  pool  level  laser 
control  system  that  regulates  precisely  the 
ingots  feed  rate;  and 

(B)  Incorporating  a  computer  controlled 
rale  monitor  operating  on  the  principle  of 
photo-luminescence  of  the  ionized  atoms  in 
the  evaporant  stream  lo  control  the 
deposition  rate  of  a  coating  containing  two  or 
more  elements; 

(d)  "Stored  program  controlled"  "plasma 
Bpra>'tng"  production  equipment  having  any 
of  the  following  characteristics: 
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(1)  Operating  a!  atmoapheric  pressure 
discharging  molten  or  partially  molten 
maienal  particles  mto  air  or  inert  gas 
[stirouded  lorchl  al  nozzle  exit  gas  veiocities 
greater  than  750  m/aec  calculated  at  293  K  at 
I  atmosphere; 

(21  Operating  a(  reduced  pressure 
controlied  atmosphere  llesa  than  or  equal  to 
too  millibar  (01  atmt  measured  abovt»  and 
within  30  cm  of  the  gun  nozzle  exit)  in  a 
vacuum  chamber  capable  of  evacuation 
down  to  10  *  millibar  pnor  to  the  spraying 
process;  or 

(3)  Incorporating  in  situ  coating  thickness 
control; 

fe)    Stored  program  controlled"  "sputter 
deposition  ■  production  equipment  capable  of 
current  densities  of  5  mA/cm*ar  higher  at  a 
deposition  rate  of  10  micromelers/hr  or 
higher 

in  "Stored  program  controlled"  "cathodic 
arc  deposition  '  production  equipment  with 
e;ther  of  the  following  characteristics; 

1 1 )  Incorporating  target  areas  larger  than 
45  6  cm*  or 

\Z)  Incorporating  a  magnetic  field  steering 
control  of  the  arc  spot  on  the  cathode; 

(gi  Deposition  process  or  surface 
modification  equipment  for  'stored  program 
controlled"  production  processing  that 
enables  the  combining  of  individual 
deposition  processes  controlled  for  export  by 
paragraphs  (a)  through  If)  of  this  ECCN  so  as 
to  enhance  the  capability  of  such  individual 
processes 

Technical  Notes:  1.  For  the  definitions  of 
the  coating  processes  specified  in  paragraphs 
idi  through  (g)  of  the  Uat  of  Equipment,  see 
the  Table  in  Supplement  No.  4  to  Pari  379 

2-  Coaling  processes  include  ongmal 
coating  as  well  as  coating  repair  and 
refurbishing 

3,  For  coaimg  technical  data,  see  the  Table 
in  Supplement  No.  4  to  Part  379  Although  the 
equipment  for    electrophoretic  deposition", 
"pack  cementation"  and  "slurry  deposition" 
processes  is  not  considered  sensitive  because 
of  its  universal  use.  the  technical  data  for  use 
of  this  equipment,  as  identified  in  the  Table 
m  Supplement  No  4  to  Part  379,  remains 
cnntrjiled  for  export 

4  For  the  definition  of   stored  prtigra.m 
contrailed".  see  ECCN  1355A 

5  The  status  of  coating  and  surface 
modification  equipment  for  non-electronic 
substrates  using  lasers  is  de&ned  in  this 
ECCN 

Note:  Reserved. 

11-  In  Supplement  No.  1  to  5  399,1  (the 
Commodity  Control  List).  Commodity 
Group  3  (General  industrial  Equipment). 
ECCN  I391A  is  amended  by  adding  two 
Notes  after  the  Special  Ucenst^s 
Available  paragraph,  by  removing  the 
GF\V Eligibility  paragraph;  by  revising 
the  heading  of  ihe  "List  of  Equipment 
Controlled';  by  removing  the 
undesignated  note  following  paragraph 
(a);  by  revising  paragraph  (aHl)  as  set 
forth  below,  by  adding  a  Note  after 
paragraph  {a)f4)  as  set  forth  below:  by 
revising  paragraphs  (a)  (9),  (10)  and  11 
as  set  forth  below:  by  revising  the 
introductory  text  of  paragraph  (b).  Note 


2  following  Ihe  introductory  text  of 
paragraph  (b).  paragraphs  (b)  (2),  (b)  (4), 
(5)  and  (81,  paragraphs  (bl(7),  (bK?)  (iij 
and  (v)  and  adding  a  Note  after  (bl(7) 
(vi)  as  set  forth  below:  by  revising 
paragraph  (c)  as  set  forth  below;  by 
revising  paragraph  (a)  of  Note  1 — 
"Definitions  of  the  terms  used  in  this 
ECCN  lagiA"  as  set  forth  below:  and  by 
removing  Advisory  Note  2  and 
redesignating  the".4a'r/sory  Note  for  the 
People's  Republic  of  China  "  a^ 
"Advisory  Note  2  for  the  People's 
Republic  of  China". 

139]A  "Robots",  "robot  cootroUers  and 
"robot"  end-«ffectors;  and  specially 
designed  components  therefor. 

Notes:  1  Mechanical  structures  for 
"robots  '  are  included  In  specially  designed 
components  for  the  above 

2.  For  simulation  "software"  used  in  the 
evaluation,  design  and  optimization  of 
robotic  systems,  see  Supplement  No.  3  to  Part 
379. 


List  of  Equipment  Cootroiled  by  ECCN  1391A 


(a)  "Robots'  having  any  of  the 
following  characteristics: 

(1)  Capable  of  employing  feedback 
information  in  "real-time  processing" 
from  one  or  more"  'sensors'  to  generate 
or  modify  "programs  '  nr  to  generate  or 
modify  numerical  program  data; 

Notes:  1  This  paragraph  (a)  does  not 
control  "robots"  capable  of  using  information 
derived  only  from  "sensors"  that  can  be  used 
to  measure: 

(a)  The  internal  stale  of  the  "robnt",  i.e.. 
velocity,  position  |by  other  than  inertidl 
position  measuring  systems),  drive  motor 
current  or  voltage,  fluid  or  gas  pressure  or 
temperature; 

(b)  Through-lhe-arc  current  (or  voliage)  for 
weld  seam  tracking:  or 

(c}  Binary  or  scalar  values  for 

(1)  Determining  the  position  of  the  "robot" 
relative  to  a  work  piece: 

(2)  Tool  drive  motor  voltage  or  current  or 
hydraulic/pneumatic  pressure  for 
determination  of  force  or  torque;  or 

[31  External  safety  functions. 

2.  This  paragraph  (a)  does  not  control 
"robots  "  capable  of  using  mformation 
derived  only  from  vision  system  limited  as 
follows": 

(a)  Capable  of  processing  no  more  than 
100,000  pixels  using  an  industrial  television 
camera,  or  no  more  than  65.  536  pixels  using 
a  solid-state  camera: 

(b)  Using  a  single-scene  analysis  processor 
having  neither  a  word  sixe  of  more  than  15- 
bil  (excluding  panty  bits)  nor  parallel 
processing  for  the  same  task; 

Note:  Systems  with  a  16-bit  word  length 
and  not  more  than  a  32-bit  architecture  are 
regarded  as  16-blt  systems  for  the  purposes  of 
this  paragraph. 


Ic)  "Software"  not  cap«blp  of  full  three- 
dimensional  mathematical  modeling  or  full 
three-dimensional  scene  analysis, 

Note:  This  scene  analysis  limitation 
precludes  neither  approximation  of  the  third 
dimension  by  viewing  at  a  given  angle,  nor 
limited  gray  scale  interpretation  for  the 
perception  of  depth  or  texture  for  the 
approved  tasks  [2^  D); 

(d)  Having  no  "user-accessible 
progremmability  '  other  than  by  input 
reference  images  through  the  system's 
camera:  or 

(e)  Capable  of  no  more  than  one  sc:ene 
analysis  every  01  second. 

3  This  paragraph  (a)  does  not  control 
pjbots  '  capable  of  using  information 
denved  only  from    end-effectors  '  not 
controlled  by  paragraph  |c)  of  this  ECCN 

4.  "Software  ■  provided  for  "mbots " 
released  by  Notes  2  or  3  shall  be  in  "ob|ecl 
code"  only. 

5.  Documentation  provided  for  "robots" 
released  by  Notes  2  or  3  shall  not  exceed  that 
necessary  to  perform  the  operation,  repair  or 
maintenance  of  the  "robof- 


Note:  For  underwater  manipulatory 
mechanisms,  see  ECCN  1417A- 


(9)  Equipped  with  "robot "  manipulatory 
arms  thai  contain  fibrous  and  filamentary 
materials  controlled  by  ECCN  17S3A: 

(10)  Equipped  with  precision  measuring 
devices  controlled  by  ECCN  1532A.  or 

(11)  Specially  designed  to  move 
autonomously  its  entire  structure  through 
three-dimensional  space  in  a  simultaneously 
coordinated  manner,  except  systems  in  which 
the  "robot"  moves  along  a  fixed  path: 

Note:  *   '  ' 

(b)  Electronic  controllers  for  "robots" 
having  any  of  the  following  characteristics: 

Notes:  I.  '  '  ' 

Z.  For  "digital  computers"  not  "embedded" 
in  conlrollers.  see  ECCN  1565A 

(11  •  •  • 

(2)  Minimum  programmable  increment  less 
(finer)  than  0.001  mm  per  linear  axis: 

(3)  *  *  • 

(4)  Capable  of  being  programed  by  means 
other  than  lead-througli.  key-in  {i.e.,  without 
processing,  on-line  or  off-line)  or  teach- 
pendant  techniques; 

(5)  Word  size  exceeds  16  bit  [excluding 
panty  bits); 

Note:  Systems  with  a  1&-bit  word  length 
and  not  more  than  a  32-bii  architecture  are 
regarded  as  I&-bit  systems  for  the  purposes  uf 
this  paragraph; 

|6)  Incorporating  interpolation  algorithms 
for  an  order  of  interpolation  higher  than  two; 

(7)  Generation  or  modifiration  of  the 
programmed  path,  velocity  and  functions 
other  than  the  following,  by  (inline,  "real- 
time processing": 

li)'" 

(ii)  Linear,  rotary  or  Cariesian  oCfset; 


(v) Fixed  cycles  (eg.,  macro  inslruclioni  or 
pre-programmed  iub-routines|  or 
(vi)  Key-m  or  leach-in  modifications; 
Note:  Paragraph  (b)(7)  does  not  control 

controllers  limited  to  operations  with 
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"robots"  described  tn  Notes  1.  2.  or  3  to 
paragraph  (a|(l). 

(c)  "End-efTectors"  having  any  of  the 
following  characteristics: 

(1)  Having  integrated  computer-aided  data 
processing,  except  those  using  "sensors"  used 
to  measure  the  parameters  or  values 
specified  in  Note  1  to  paragraph  (a)(1): 

(2)  Equipped  with  an  integral  interface  that 
meets  or  exceeds  A.NSI/IEEE  Standard  488- 
1978.  lEC  publication  625-1,  or  any  equivalent 
standard  for  parallel  data  exchange; 

(3)  Having  any  of  the  characteristics  in  (a) 
(2)to(e]and(a](1Q]. 

Notes:  1.  Definitions  of  the  terms  used  in 
this  ECCN: 

(a)  For  the  purposes  of  this  ECCN.  a 
"robot"  is  a  manipulation  mechanism  that 
may  be  of  the  continuous  path  or  of  the  point- 
to-point  variety,  may  use  "sensors",  and  has 
all  the  following  characteristics: 

(1)  Is  multifunctional; 

(2)  Is  capable  of  positioning  or  orienting 
material,  paris,  tools  or  special  devices 
through  variable  movements  in  three 
dimensional  space: 

(3)  Incorporates  three  or  mors  closed  or 
open  loop  servo-devices  that  may  include 
stepping  motors:  and 

(4)  Has  "user-accessible  programability" 
by  means  of  teach/pIaybacV  method  or  by 
means  of  an  electronic  computer  that  may  be 
a  programable  logic  controller.  I.e..  without 
mechanical  intervention. 

12.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List).  Commodity  Croup 
4  (Transportation  Equipment).  ECCN  14S5A  is 
amended  by  revising  the  heading  of  the  entr>': 
by  revising  the  heading  of  the  list  of 
equipment  controlled,  by  revising  paragraphs 
(b),  (d).  and  [j)  to  read  as  set  forth  below;  and 
by  removing  the  |Advi8or>'|  Note  that 
appears  at  the  end  of  the  entry. 

146SA  Compasses,  g>Toscopes  (g\'ros), 
accelerometers  and  inertial  equipment 
and  specially  designed  components  and 
"specially  designed  software"  therefor. 
(See  also  ECCN  1385A.) 


List  of  Compasses.  Gyroscopes, 
Accelerometers.  Inertial  Equipment,  and 
"Spedaity  Oesij^ed  Software"  Controlled  by 
ECCN  1485A 


(b)  Integrated  flight  instnunent  systems 
that  include  gyrastabilizers  or  automatic 
pilots  for  aircraft  and  specially  designed 
integration  "software"  therefor,  except 

(1)  Flight  instrument  systems  integrated 
solely  for  VOR/ILS  navigation  and 
approaches,  or 

(2)  Integrated  flight  instrument  systems 
that: 

(i)  Have  been  in  normal  civil  use  for  more 
than  two  years;  and 

(ii)  Are  standard  equipment  and  "software" 
of  aircraft  excluded  from  control  under  ECCN 
1460  A: 
■  •  •  •  * 

(d)  Gyro-slabilizers  used  for  purposes  other 

than  aircraft  control,  except. 

(1)  Those  for  stabilizing  an  entire  surface 
vessel;  or 


(2)  Those  that  have  been  m  normal  dvil 
use  for  more  than  two  years: 

(j)  Specially  deRtgned  test,  calibration  and 
alignment  equipment  for  commodities 
contrailed  by  any  of  Ihe  above  paragraphs. 

Dated:  September  12, 1988. 
Michael  E.  Zacharia. 

Assistant  Secretary  for  Export 

Administration. 

(FR  Doc.  88-21024  Filed  9-14-68;  8;45  am) 
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15  CFR  Parts  379  and  399 
[Docket  No.  80980-8180] 

Revisions  to  the  Commodity  Control 
Us!  Based  on  CCX:OM  Review:  Metals. 
Minerals  and  Ttieir  Manufactures; 
Chemicals,  Metalloids.  Petroleum 
Products  and  Related  Materials 

agency:  Bureau  of  Export 
Administration,  Commerce. 
action:  Final  Rule. 

summary:  The  Bureau  of  Export 
Administration  maintains  the 
Comniodity  Control  List  (CCL),  v^'hich 
identifies  those  items  subject  to 
Department  of  Commerce  export 
controls.  This  niie  amends  various 
Export  Control  Commodity  Numbers  on 
the  CCL  in  Commodity  Group  6  (Metals, 
Minerals  and  Their  manufactures}  and 
in  Commodity  Group  7  (Chemcials. 
Metalloids,  Petroleum  Products  and 
Related  Materials).  This  njle  also 
amends  the  licensing  requirements  for 
technical  data  related  to  certain 
commodities  in  Group  7. 

These  revisions  have  resulted  from  a 
review  of  stratejj'.c  controls  maintained 
by  the  U.S.  and  certain  allied  countries 
through  the  Coordinating  Committee 
(COCOM).  Such  multilateral  controls 
restrict  the  availability  of  strategic  items 
to  controlled  countries  With  the 
concurrence  of  the  Department  of 
Defense,  the  Department  of  Commerce 
has  determmed  under  the  Export 
Admmistration  Act,  as  amended,  that 
this  rule  is  necessary  to  protect  U.S. 
national  security  interests. 
EFFECTIVE  DATE:  This  rule  is  effective 
September  15. 1988. 
FOR  FURTH£H  INFORMATION  CONTACT: 

For  questions  of  a  technical  nature  on 
Metals,  Minerals  and  Their 
Manufactures,  call  Jeff  Tripp.  Office  of 
Technology  and  Policy  Analysis. 
Telephone;  (202)  377-1309. 

For  questions  of  a  technical  nature  on 
Chemicals,  Metalloids.  Petroleum 
Products  and  Related  Materials,  call  Jeff 
Tripp,  Office  of  Technology  and  Policy 
Analysis.  Telephone;  U02j'377-1309. 


SUPPt^MENTARY  INFORMATION: 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  This  rule  contains  a  collection  of 
infonnation  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  e;  seg.].  This  collection 
has  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0694-0005 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  US-C 
553).  or  by  any  other  law.  under  sections 
603(a)  and  604(3)  of  Ihe  Regulators- 
Flexibility  Act  (5  U.S.C.  6031a)  and 
B04(al)  no  initial  or  rinal  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  Section  13(a)  of  the  Export 
Administration  Act  of  1979  (EAA).  as 
amended  (50  U.S.C.  app.  24l2(a]). 
exempts  tifiis  rule  from  all  requirements 
of  section  553  of  the  Adnunistrative 
Procedure  Act  (APA)  (5  U,S  C.  553). 
including  those  requiring  publication  of 
a  notice  of  proposed  rulemaking,  an 
opportunity  for  public  comment,  and  a 
delay  in  effective  date.  This  rule  is  also 
exempt  from  these  APA  requirements 
because  it  involves  a  foreign  and 
military  affairs  function  of  the  United 
States.  Section  13(c)  of  the  EAA  does 
not  require  that  this  rule  be  published  m 
proposed  form  because  this  rule 
implements  regulatory  changes  based  on 
review  in  COCOM,  Further,  no  other 
law  requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 

Accordingly,  it  is  being  issued  in  final 
form.  However,  as  with  other 
Department  of  Commerce  rules, 
comments  from  the  pubhc  are  always 
welcome.  Comments  should  be 
submilled  to  Patricia  Muldonian,  Office 
of  Technology  and  Policy  Analysis, 
Bureau  of  Export  Administration. 
Department  of  Commerce.  P.O.  Box  273, 
Washington,  DC  20044. 
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List  of  Subj«cU  in  15  CFR  ParU  379  and 
399. 

Computer  lechnology.  Exports. 
Reporting  and  recordkeepinsi 
requireniMtB,  Science  and  technology. 

Accordingly,  Parts  379  and  399  of  the 
Export  Adzninistration  Regulations  (15 
CFn  Parts  366-399)  are  amended  as 
foilowt: 

1.  The  authority  citation!  fof  Parts  379 
and  399  are  revised  to  read  as  follows: 

Authonly  Pub  L  9B-72.  93  Stat  503  (50 
U  S.C  app.  2401  et  seq.\.  as  amended  by  Pub 
L  97-146  of  December  29.  1981.  by  Pub.  L 
liXMie  of  August  23.  1988  and  by  Pub  L  99- 
64  of  |uly  12.  1965;  E.0,  US25  of  July  12.  l9tiS 
150  FR  28757.  July  16.  1985J;  Pub  L  95-223  of 
December  2a.  1977  (50  U3.C  1701  et  sf<f.]. 
E-O  12S32of  Sept«nber9.1985(50FR»991. 
September  10.  1985)  as  affected  by  ntHice  of 
Septemhw  4.  1966  (51  FR  31S25.  Sf!ptemt)er  S 
19B6J:  Ptib.  L.  99-440  o(  October  2.  1986  {IZ 
VS.C  5001  e<  seq.y.  and  E-O.  12S71  of 
October  27. 1988  (51  FR  39505.  October  29. 
1988). 

PART  379— AMEMOEO 

2  Section  379.4  is  amended  by 
removing  the  word  "and "  at  the  end  of 
paragraph  (d)  {20y.  by  redesignating  the 
current  [d]  [Zl]  as  (dK22J:  and  by  adding 
new  paragraph  (dK2t)  as  followTi: 

§379.4    Ovwral  Ucenaa  GTDR. 

idl-   ■   ■ 

(21)  Technical  data  for  fibnjua  and 
filamentary  matehais  and  for  composite 
structures  and  laminates  as  speafied  in 
paragraph  (5)  of  SuppJpment  No  4  to 
Part  379. 


Supphrnent  .Vc  4  to  Part  3^ 

(Amerdedf 

v  Supplement  N'o.  4  to  Part  379. 
■  Additional  Spemfica lions  for  Certain 
Technical  Data  Requiring  a  Validated 
License  to  All  Destinatjona  Ex(«pl 
Canada,"  is  amended  by  adding  at  the 
end  of  the  Supolemeni  a  new  paragraph 
(5).  reading  as  toUows: 

|5J  The  fcUlowm^  technical  data  related  to 
commodities  controlled  by  ECCN  !763A 
fpqair?s  a  validated  license  to  aW 
■iestinaiiona.  except  Canadu 

Tp'-hrncal  data  for  "fibnTjs  and 
f.idmenrary-  materials  and  for  Vottijut^itf" 
^trucmres  and  laminates  as  follows: 

I-^'chr.,!  al  dau  unjque  *o  the  spinning  and 
^'^!ist>qupnt  trearmenr  ji  precursix  maierial* 
into  fibers  specially  designed  for  prvwitssiog 
into  carbon  fiUnientan,  T.-^'ernIsi  tnnirolled 
for  export  by  psragraphs  in'  orl*^.;  .f  FCCN 
i:«A. 

Te(.hnical  data  for  the  prtKluction  uf 
fibrous  and  fiiamentary  '  matertals 
rontroliad  for  export  by  paragraphs  (a)  or  (b| 
■^f  FCCN  17WA. 


Technical  data  for  the  producttrKi  of 

prfpf-Ks  cnn;r<y;led  for  eKpnrt  by  p^raurnjjh 
■". ,  ■)!'  KCCN  l"*>.i.A  tisins  prfssiirt- 
iaipre^aitun  or  cteetntcal  vapor  depositiHi. 
nnd  '  ir  prefbrmi  controited  by  parj^irrsph  \<  t 
iif  ECCN  17KLA  ustnfi  vacutJir  or  pressure 
.r-.['-»'Hn<jiion  or  f.heTnical  \apor  iii-p!'«i!inn 

Technical  data  for  the  developmcni  and 
production  of  composite  stnictnres.  Uminateb 
and  manufactures  oootroiied  Un  export  by 
paragraph  (d)  of  ECCN  \'-^\  or 

Tachnicai  data  for  nj^tzatiun  ^nd 
densification  processes  speciaiiy  designed  for 
the  manufacture  of  carbon-cartwn  composite 
materials  as  follows: 

[:]  Imprexnattoa.  infiltration  or  dt^oaitioi] 
info    carbon  fiber  preforms 

(ill  Carbonization: 

(inj  Graphitization. 

(iv)  Hot  isostatic  presaioa- 

PART  3W— AMENDED 

Supplement  \'o-  I  to  ^  Jf*i  I    [Amended/ 

4.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List).  Commodity 
Group  8  (Metals.  Minerais  and  Their 
Manufactures).  ECCNs  1603A,  1649A. 
1658A.  lOTOA.  1671A.  and  1674A  are 
removed. 

5.  In  Supplement  No.  1  to  §  3991  (the 
Curnmodity  Control  List).  Commodity 
Group  6  (Metaia.  Minerals,  and  Their 
Manufactures).  ECCN  1635A  is  amended 
by  revising  the  heading  and  the    lis!  of 
Items  Controlled  by  ECCN  1635A  '  to 
read  at  follows 

1635 A    St*el  atloya  m  cruda  or  saint- 
fatHicated  form  as  Usted  in  ttitt  entry 


List  of  Items  Controlled  by  ECCN  1635A 

Steal  alloys  m  crude  or  wetni-fabricated 
fomi.  wliidi  oontaui  all  of  tlie  foUowtng  ma|or 
olloy  elements  in  th«  amou/iis  hsted 
1-iH.S  to  5»S^  nickel  by  wt-ight: 
',b)  0.3  to  t-U^  chronnium. 

:;  n  >  to  0.7SS  moljibenumi 
: d'Ofw  loOlS^vanadjum. 
it:)  Less  than  a  19%  carbon. 

6.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List),  Commodity 
Group  B  (Metals.  Minerals,  and  Their 
Manufactures).  ECCN  164aA  is  amended 
by  removing  paragraph  (a);  by 
redesignating  paragraph  (b)  as  (a);  and 
by  redesignating  (c|  as  (b) 

7.  In  Supplement  No.  1  to  $  39S.1  (the 
Commodity  Control  List).  Commodity 
Group  6  (Metals,  Minerals  and  Their 
Manufactures),  Export  Control 
Commodity  Number  (ECCN)  lti6lA  it 
amended  b>  reniovinii  pHmgniph  (a);  by 
redesignating  paragraph  lb)  as  (a):  by 
redesignating  paragraph  (c|  as  (bl;  and 
by  adding  paragraph  (c).  as  follows: 


166 1 A    Nlck*l-baMd  aHoya  fi.e  .  corrtatning 
a  tiigher  percentaga  by  wetght  of  rvklial 
tt^an  o4  any  ottiar  atement). 

ContmU  for  ECCN  IMIA 


List  of  CharactohatK:s  of  Ni(i.el-ba*ed  AUoyi 
Coalroilod  by  ECCN  1«S]A 


(r)  Cuntaining  10  weight  %  or  more  of 
aluminum  in  the  form  of  nickel  slumlmde  in 
cmde  or  semt-fabrirated  forms  and  scrap 
thereof 


a  In  Supplement  No.  1  to  fi  399.1  (the 
Commodity  Control  list).  Commodity 
Groap  6  (Metals,  Minerals  and  Their 
Manufactures).  ECCN  1872A  is  amended 
by  revising  the  heading  to  read  as 
follows: 

1672A    Titanium-baaad  aUoys  contaMing 
12  welgtit  %  or  mora  of  akiminura  ki  tha 
form  of  titanium  alumlnide  in  cn«d«  or  seml- 
fabricatad  forms  and  scrap  th*rao<. 

9.  In  Supplement  No.  1  to  $  399.1  (the 
Commodity  Control  List).  Conunodily 
Group  7  (Cihemicals.  Metalloids. 
Petroleum  Products  and  Related 
Materials),  ECCN  1733A  is  amended  by 
revising  para^aphs  (a),  (b)  and  (c).  the 
Notes,  and  the  Technical  .\otes  to  read 
as  follow-, 

1733A     8as«  matartala,  non-'  conpoatte' 
oaramic  mafeariata.  caraiiwc-csranilc 
"corripowte"  mitanaia.  and  prvctraor 
materials  for  tfm  marwfactu^  of  Mgti 
tempe^ture  fin*  tedwitca 
proOucts. 

CoaUuU  for  ECCN  1733A 


List  oF  ha*M>  materials.  DOQ-<:uaipoMle  oeratnic 
materidts,  cc r a mu. -ceramic:  <  r)mp<»site 
mateniilii,  and  pre^urvor  ma(pnali»  for  the 
manufacture  nf  high  temperdture  fine 
tecimica)  ceramic  products  rontrotled  by 
ECCN  ITSJA. 

(a)  Base  materials  having  all  the  following 
charac  I  eristics: 

(1 )  Any  of  the  following  compf»ilions. 

(i )  Single  or  complex  oxtdes  uf  zirconium, 
and  complex  oxides  of  silicon  and  itluxninum: 

(li)  Sin^e  or  complex  boridus  of  zircomuni- 

(iiij  Single  or  complex  carbides  of  silicon  or 
boron;  or 

(iv)  Single  or  complex  nitrides  of  silicon 
boruiL  aluminum,  or  circonium: 

(2)  Total  metallic  impurities,  excluding 
inlentional  additions,  of  less  than: 

[I)  l.iXX)  ppm  for  single  oxides  or  carfoideir: 
or 

111]  5.000  ppm  for  complex  compounds. 
single  boridcs  or  single  nitndes:  and 

(3)  Average  particle  size  less  than  or  equal 
to  5  fflicroinettfrs  and  no  more  than  104  of  the 
particles  larger  than  10  micrometers. 

Note.— for  zirconia.  these  limits  are  1 
micrometer  and  S  micrometers,  respectively 
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(b)  Non-"cot  -posite"  ceramic  malerialH  in 
crude  or  semi -fabricated  form  composed  of 
the  materials  controlled  by  paragraph  [a] 
above,  except  sbrasives: 

(c)  Ceramic-ceramic  "composite"  materials 
containing  finely  dispersed  particles  or 
phases  or  any  non-metallic  fibrous  or 
whisker-like  materials,  whether  externally 
Introduced  or  grown  in  situ  during  processing, 
where  the  following  materials  form  the  host 
"matrix": 

(1)  All  oxides,  including  glasses; 

(2)  Carbideat  or  nitrides  of  silicon  or  boron: 

(3)  Bortdes  or  nitrides  of  zirconium  or 
borides,  carbides  or  nin^des  of  hafnium:  or 

[A]  Any  combination  of  the  materials 
enumerated  in  paragraphs  (c)  (1)  through  (3) 
above. 

Note.— This  paragraph  (c)  does  not  control 
manufactured  products  or  components  not 
controlled  elsewhere  in  the  Commodity 
Control  List. 

tdl  •  •  • 

Technical  Note:  For  the  purpose  of  this 
ECCN: 

(a)  A  "matrix"  is  defined  as  a  substantially 
continuous  phase  that  fills  the  space  between 
particles,  whiskers  or  fibers; 

(bl  A  "compOEite"  is  defined  as  a  '■matrix" 
and  an  addttiunal  phase  or  additional  phases 
consisting  of  particles,  whiskers,  fibers  or  any 
combination  thereof,  present  for  a  specific 
purpose  or  purposes. 

Notes.— 1 ,  For  compounds  of  haftiium.  see 
also  S  370.10(e)  and  ECCN  3606A. 

Z.  For  compounds  of  tantalum,  see  also 
ECCN  1760A. 

3.  For  carbon-carbon  mslertala,  see  ECCN 
1763  A. 

10.  In  Supplement  No.  1  to  5  3991  (the 
Commodity  Control  List).  Commodity 
Group  7  (Chemicals,  Matalloids. 
Petroleum  Products  and  Related 
Materials),  ECCN  1746A  is  amended  by 
adding  a  new  paragraph  (k)  and  a  new 
paragraph  (1)  to  read  as  follows: 

f,  1746A    Polymeric  substances  and 
manufactures  thereof,  as  described  in  this 
entry. 

Controls  for  ECCN  1746A 


List  of  Polymeric  Substances  and 
Manufactures  Controlled  by  ECCN  174tiA 


|k)  Butadiene  polymers,  as  follows: 

(1)  Carboxyl  terminated  polybutadienes 
(CTPB);  Hydroxyl  terminated  polybutadienes 
(IfTPB);  Thiol  terminated  polybutadienes 
(TTPB);  Vinyl  terminated  polybutadienes 
(VTPB);  Cyclized  1-2  polybutadiene; 

(2)  Moldable  copolymers  of  butadiene  and 
acrylic  acid; 

(3)  Moldable  terpolymers  of  butadiene, 
acrylonitrile  and  acrylic  acid  or  any  of  the 
homologs  of  acrylic  acid; 

(1)  Carboxyl  terminated  polysioprene. 

11.  In  Supplement  No.  1  to  §  3991  (the 
Commodity  Control  List).  Commodity 
Group  7  (Chemicals,  Metalloids. 
Petroleum  Products  and  Related 


Materials).  ECCN  1755A  is  amended  by 
removing  the  GFW  Eligibility  paragraph 
and  the  Advisory  Note,  bv  adding  "(298 
K)"  after  '25  °C'  and  before  the 
semicolon  In  paragraph  (a)  and  by 
revising  paragraph  [b]  to  read  as 
follows: 

§  1755 A    Silicone  fluids  and  greases  as 

described  in  this  entry. 

List  of  Silicone  Fluids  and  Creases  Controlled 
by  ECCN  1755  A 

(b)  Silicone  and  fluonnated  silicone 
lubricating  greases  capable  of  operating  at 
temperatures  of  205  =C  (400  'F.  478  K)  or 
higher  and  having  a  drop  point  (method  of 
test  being  ASTM  or  FTP)  of  220  'C  (428  *F.  493 
K)  or  higher. 
(For  hydraulic  fluids  *  '  *) 

12.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List).  Commodity 
Group  7  (Chemicals,  Metalloids, 
Petroleum  Products  and  Related 
Materials),  ECCN  1757A  is  amended  by 
revising  paragraph  (a)  to  read  as  set 
forth  below,  by  removing  Advisory  Note 
1  and  redesignating  Advisory  Notes  2 
and  3  as  Advisory  Notes  1  and  2. 

1 757A    Compounds  and  materials  as 

described  In  this  entry. 


List  of  Compounds  and  Materials  Controlled 
by  ECCN  1757A 

(a)  Monocrystalline  silicon,  except: 
(i)  Metallurgical-grade  monocrystalline 

silicon  having  a  punty  not  better  than  99.97%; 

or 
(ii)  Monocrystalline  siHcon  having  a  purity 

not  better  than  99.999%  and  containing  at 

least  0,5  \}3t  in  10*  each  of  iron,  carbon. 

boron  and  phosphorus,  plus  other  impurities- 

13.  In  Supplement  No.  1  to  §  3991  (the 
Commodity  Control  List),  Commodity 
Group  7  (Chemicals.  Metalloids. 
Petroleum  Products  and  Related 
Materials).  ECCN  1760A  is  amended  by 
revising  the  heading  and  by  removing 
paragraphs  (a)  and  (b)  as  follows: 

1760A    Tantalates  and  niobates 
having  a  purity  of  99%  or  better  except 
fluorotanialates. 

14.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List).  Commodity 
Group  7  (Diemicals.  Metalloids. 
Petroleum  Products  and  Related 
Materials).  ECCN  1763A  is  amended  by 
revising  the  heading;  by  revising 
paragraphs  (a),  (c)  and  (d);  by  adding 
paragraph  (b)(2)(iii)  and  a  paragraph  (e) 
designated   Reserved.";  by  revising 
Technical  Notes  1.  3.  and  by  adding 
Technical  Notes  4  and  5:  and  by  adding 
Notes  1,  2  and  3,  following  the  Technical 
Notes  to  read  as  follows: 


1763A     Fibrous  and  filamentary  materials 
tfwt  may  t>e  used  In  organic    matrix  ', 
metallic    matrix'  or  cart>on  ■matfix" 
composite  structures  or  lamtnaies,  ana 
such  composite  structures  and  laminates 
and  "speciatiy  designed  software   therefor 


List  of  Malertels  CoDtroUed  by  ECCN  1763A 

(a)  Fibrous  and  filamentary  materials  with 
"specific  modulus"  greater  than  3.18  x  10*  m 
(1  25  X  lO'in)  and  "specific  tensile  strength" 
greater  than  7.62  x  10*  m  (3  x  lO'in).  excep/ 
silicate  glass  fibers: 

(b)  •  •  • 

(1)  •  '  • 

(2)  *  *  ' 

(iii)  Molybdenum  and  molybdenum  alloy 
fibers; 

(c)  Resin  or  pitch  impregnated  fibers 
(prepregs).  metal  or  carbon-coated  fibers 
(preforms)  or  "carbon  fiber  preforms"  made 
with  materials  controlled  by  paragraphs  (a) 
or  (b)  above; 

(d)  Composite  structures.  laminates  and 
manufactures  thereof  for  products  and 
components  made  either  with  an  organic 
"matrix",  a  carbon  "matrix"  or  a  metal 
"matrix"  uUlizmg  materials  controlled  by 
paragraphs  (a),  (b)  or  (c)  above: 

Note. — ^This  paragraph  (d)  does  not  control 
manufactured  products  or  composites  not 
controlled  elsewhere  in  the  Commodity 
Control  List. 

(e)  Reserved. 
Technical  Notes: 

1.  The  term  "fibrous  and  filamentary 
materials"  includes: 

(a)  Continuous  monofilaments: 

(b)  Continuous  yams  and  ravings; 

(c)  Tapes,  fabrics,  random  mats  and  braids: 

(d)  Chopped  fibers,  staple  fibers  and 
coherent  fiber  blankets; 

(e)  Whiskers,  either  monocrystalline  or 
polycrystalline.  of  any  length. 

2.'   •   • 

3,  "Specific  tensile  strength"  is  ultimate 
tensile  strength  in  pascals,  equivalent  to  N/ 
m"  (lbs  force/sq.  tn)  divided  by  specific 
weight  in  N/m*(lbs  foroe/cu.  in)  measured  at 
a  temperature  of  (298±2)  K  ((232:21  'C) 
((73.4 ±36)  'F)  and  a  relative  humitlity  of 
(50±51%. 

4,  A  "carbon  fiber  preform"  is  defined  as 
an  ordered  arrangement  of  uncoated  or 
coated  fibers  intended  to  constitute  a 
framework  of  a  part  before  the  "matnx"  is 
introduced  to  form  a  composite. 

5,  For  the  purpose  of  this  ECCN: 

(a)  A  "matrix"  is  defined  as  a  substantially 
continuous  phase  that  fills  the  space  between 
particles,  whiskers  or  fibers; 

(b)  A  "composite"  is  defined  as  a  "matrix" 
and  an  additional  phase  or  additional  phases 
consisting  of  particles,  whiskers,  fibers  or  any 
combination  thereof,  present  for  a  specific 
purpose  or  purposes. 

Notes. — 1.  For  equipment  used  for  the 
producbon  of  materials  controlled  for  export 
by  this  ECCN.  see  ECCNs  1203A.  1312A.  and 
1357A. 

2.  For  coating  technologies,  see  Supplement 
No.  4  to  Part  379. 
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3.  Fcir  carbon-bonded  thermal  uuuUtiAg 
matenal.  aee  ECCN  17MA. 

Ddted.  September  IZ.  1964. 
MickMl  C  Zaciiuia. 

Amststeni  Secretory  ^r  Export 

Administmiion 

[FR  Doc  9a~Z\0ZS  Filed  9-14-86;  8:i5  imj 

BIUJHG  COOe  IS  lO-OT-M 


RAttJWAD  RETmEliEHT  BOARD 

20  CFR  Parts  243,  262.  295  and  350 

Transfer,  Assignment,  or  Waiver  of 
Payments 

AQE»*CY:  Railroad  Retirement  Board. 
ACTIOh:  Fmal  rule. 

SuanHAinr:  The  Railroad  Retirement 
Board  (Board)  hereby  amends  its 
regulations  wUh  respect  to  the  transfer 
or  asiignmeDt  of  benefiu  and  waiver  of 
benefits  under  the  Railroad  Retirement 
Act,  By  addug  Part  243  to  its 
reguUtiona,  dK  Board  consdidBtes  in 
one  part  the  restrictioos  oa  transfer, 
aasi^flment  and  waiver  of  benefits 
under  the  Railroad  Retiretnent  Act- 
EFFECnv^  OATt:  September  IS.  19e« 
address:  Secretary  to  the  Board. 
Railroad  Retirement  Board,  844  Rush 
Street.  Chicago,  Illinois  60611 
FOR  FURTHER  INF0RMAT1OM  CONTACT 
Michael  C.  Utt.  Bureau  of  Law.  Railrtwd 
Retirement  Board,  M4  Rush  Street 
Chicago,  Ulioois  60611,  (312|  751-4629 
(FTS  3a6-;SZ9). 

SUIVt^MEMTARV  iM«>miATiON:  Benefits 
paid  by  the  Board  are  generally  exempt 
from  attachment,  assignment,  or  other 
legal  process.  However,  most  such 
benefits  are  subject  to  legal  process  in 
satisfacttoo  of  a  support  or  aUn>ony 
obligation  in  accord  with  Pari  350  of  the 
Board's  regulations 

On  June  14. 1988.  the  Board  pubhshed 
Part  243  as  a  proposed  njle  f5,J  FR  221841 
and  invited  comments  for  30  days 
ending  fuly  14. 1968.  No  comments  were 
leceived. 

Cerlain  portions  of  annuities  paid  b> 
the  Board  lender  the  Raili-oad  Retirement 
Act  are  subject  to  property  divisions  set 
forth  in  sidle  court  decrees  and  court- 
approved  property  settlements  in  accord 
with  Part  295  of  the  regulations. 
Although  annuities  paid  under  the 
Railroad  Retirement  Act  are  subject  to 
Federal  mcome  lax  and  a  portion  of 
certain  annuiiies  computed  under  the 
5or  yi\{  secunty  overall  minimum 
provision  of  the  Railroad  Retirement  Act 
may  be  assigned,  the  Board's  regulations 
pertaining  to  these  matters  do  not 
currently  so  state  and  are  thus  out  of 


date.  The  Board's  regulahons  also 
provide  for  waiver  of  receipt  of  annuity 
payments  at  Psrt  262.  Accordingly,  the 
B<<ard  m  this  Part  conanhdales 
references  to  ParU  2tii  2^5  and  25a,  AnA 
adds  reguidtioos  concerning  the  taxutiun 
of  annuiiies  and  the  asfii«nmpnl  of  the 
amount  or  a  portion  of  the  amount 
payable  under  the  social  security  overall 
minimum  provision. 

The  Board  has  delermmed  that  this  m 
not  a  major  rule  under  Executive  Order 
12291-  Therefore,  no  regulator>'  analysis 
)S  required.  There  are  no  information 
coUectioos  associated  with  this 
proposed  rule  within  the  steaning  of  the 
Paperwork  Reduction  Act  of  IMO 

List  oF  Subjects 

20  CFR  Part  243 

Railroad  employees.  Railroad 

retirement. 

^^0  CFR  Pan  262 

Railroad  employees,  RaOroad 
retirement 

W  CFR  Part  295 

Railroad  employees.  Railroad 

retirement. 

20  CFR  Part  350 

Railroad  employees.  Railroad 
retirement, 

1. 1'he  Board's  regulations  under  the 
Railroad  Retirement  Art  (20  CFR  Parts 
200-299)  are  hereby  amended  by  adding 
'hereto  a  new  Part  243  to  read  as 
follows: 

PART  243— TRAMSFER,  ASSIGNMENT, 
OR  WAIVER  OF  PAYMENTS 


24;i  1     Prohibition  i^rtinst  UHniiihmerU. 
243  2     Legal  process  fur  the  enfnr'-ement  of 

i:^ild  sappori  uTid  alimony  f3bligat1on9 
Z4U     Psymcmls  pumitnt  to  ocinrl  decree  or 

>-iju:l  approved  p:oj»erty  ■etliement 
243  4     Taxauon  of  tierefits. 
243  S    A6st^{axw>ni  of  a  poriion  of  an  annuity 

ptiid  under  the  soctttl  security  overall 

minimum  provision 
243  6    Waiver  of  annuity  paymenis 
Authority:  45  use  23lffh)[5). 

§  243. 1     Pronf  bltlon  sgatnsi  gamUhmeot. 

Except  as  hf^remaftpr  provided  in  thift 
Part,  no  benefits  paid  under  the  Railroad 
Rpurement  Act  are  assignable  or  subject 
to  any  tax  or  to  garnishment, 
attachment,  or  other  le«al  process 
[mcludmg  any  order  issued  by  any  court 
m  connection  with  a  bankruptcy 
proceedmgj,  nor  shall  any  payment  be 
anticipated 

§  243.2    Legal  procaw  tor  th*  •ntorcamem 
ol  chBd  support  and  alimony  obligatlone. 

Benefits  paid  by  the  Board  are  subject 
to  legal  process  brought  for  the 


enforcement  of  legal  obligations  to 
prrfvide  child  support  or  to  makf 
alimony  paymenls,  as  provided  m  Part 
350  of  this  chapter. 

§  243.3     Paymenta  purauarvt  to  court 
d«cr««  or  court -approved  property 


Certain  annuity  components  arc 
subject  to  divi-sion  pursuant  to  a  court 
decree  or  to  a  court -approved  property 
settlement  incident  lo  any  such  decree, 
as  provided  in  Part  295  of  this  chapter 

)  243.4    Tantton  of  twwftts. 

(d)  Annuities  ptnd  by  the  Board  are 
Siib^cl  to  Federal  income  lax  in  accord 
with  the  Internal  Revenue  Code.  The 
annuity  portion  equivalent  to  the 
amount  of  the  benefit  that  the  person 
would  have  actually  received  under  the 
Social  Security  Act  If  railroad  service 
had  been  creditable  under  that  Act  is 
treated  for  Fedi^ral  income  tax  purposes 
the  same  way  as  a  social  security 
beoefil  Aiinuity  pciyments  computed 
under  the  social  SM:unty  overall 
ounimum  provision  conlatTwd  in  section 
3(fK3|  of  the  Railroad  Retir<ement  Act 
{see  S  24.1  S  of  this  Part]  are  also  treated 
as  social  secunty  benefits  for  Federa! 
income  tax  purposes  Railrofld 
retirement  annuity  amounts  exceeding 
social  security  equivalent  payments, 
vested  dual  benofils,  and  supplcmenlui 
annuities  are  taxed  in  the  same  manner 
as  benefits  provided  under  an  employer 
plan  which  meets  the  requirements  of 
section  401(a)  of  the  Internal  Revenue 
Code. 

(b)  Pursuant  to  section  14  of  the 
Railroad  Retirement  Act.  no  annuity  or 
supplemental  annuity,  in  whole  or  In 
part.  IS  subtect  lo  any  tax  by  any  state 
or  any  political  subdivision  thereof. 

§  243.S    Assignment  of  a  portion  of  an 
annuity  paid  under  tt>e  soctat  security 
overall  minimum  provision. 

Section  3)0(^1  of  the  Railroad 
Retirement  Act.  the  social  security 
overall  minimum  provision,  guarantees 
that  an  annuitant  will  receive,  in 
combined  benefits  under  the  Railroad 
Retirement  and  Social  Security  Acts,  not 
less  than  the  amount  which  would  have 
been  paid  to  the  employee  and  to 
member*  of  his  or  her  family  under  the 
Social  Security  Act  if  the  employee's 
railroad  service  had  been  cxedilable 
under  that  Act.  An  annuitant  whose 
armuily  is  computed  under  that 
provision  may  assign  all  or  any  portion 
of  that  annuity  to  any  of  the  members  of 
his  or  her  family  who  are  or  who  could 
be  included  in  the  computation  of  the 
annuity.  Any  assignment  issued 
pursuant  lo  this  section  will  termmale- 
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(a)  When  revoked  by  the  annuitant  by 
notification  lo  the  Board,  or 

(b)  When  the  annuity  is  no  longer 
computed  under  the  soaal  security 
overall  minimum  provision. 

g  243.6    Waiver  ol  annuity  payments. 

(a)  Any  individual  who  has  been 
awarded  an  annuity  under  the  Railroad 
Retirement  Act  shall  have  the  right  to 
waive  such  annuity  m  whole  or  in  part 
by  filing  with  the  Board  a  statement  to 
that  effect  signed  by  him  or  her. 

(b)  Such  a  waiver  shall  be  effective  as 
of  the  date  specified  in  the  waiver 
statement,  except  that  if  an  annuity  has 
been  awarded  a  waiver  shall  not  be 
effective  before  the  first  day  of  the 
month  after  the  month  in  which  the 
waiver  form  is  received  at  an  office  of 
the  Boiird  and  shall  not  be  effective  as 
to  any  annuity  payment  which  has 
already  been  made  or  which  cannot  be 
prevented. 

(c)  For  the  period  during  which  a 
waiver  is  in  effect  no  payment  of  the 
amount  of  the  annuity  waived  can  ever 
be  made  to  any  person.  A  waiver  of  an 
annuity'  shall  not,  however,  have  any 
effect  on  the  amount  of  a  spouse's 
annuity  otherwise  payable  or  on  a  lump 
sum  under  section  e(c}  of  the  Act 
otherwise  due,  nor  shall  it  serve  to  make 
an  individual  eligible  for  a  lump-sum 
death  benefit  under  section  6(b)  of  the 
Act  or  any  insurance  benefit  under  the 
Social  Security  Act  on  the  basis  of  the 
wages  of  the  Siinie  deceased  employee. 

td)  A  waiver  once  made  shall 
continue  in  effect  until  the  armuitani 
requests  in  writing  that  it  be  terminated. 

PART  262— MISCELLANEOUS 

2  The  authority  citation  for  Part  262  is 
revised  to  read  as  follows: 

Authority:  45  U.aC  23iabK5)  and  45  U.S  C 
23111. 

3.  The  table  of  contents  for  Title  20. 
Chapter  IL  Subchapter  A.  Part  262.  is 
amended  by  removing  "262,5 
Exemption.".  "262,6  Waiver  statutorj' 
provisions.",  and  "262.7  Waiver  of 
annuity  of  pension  payments," 

§§  262.5.  262.6  and  262.7    |  Removed  I 

4.  Part  262  is  amended  by  removing 
§§  262,5.  2626.  and  262.7  thereof. 

PART  295— PAYMENTS  PURSUANT  TO 
COURT  DECREE  OR  COURT- 
APPROVED  PROPERTY  SETTLEMENT 

5    The  authority  for  Part  295  continues 
to  read  as  follows: 

Authority:  46  U.S.C.  231f:  45  VS.C  Z31tn. 


S  295.5    (Amendedl 

6.  Section  295.5(e)(2)  is  amended  by 
striking  "262^ '  and  substituting 
therefore  "243.6". 

PART  350— GARNISHMENT  OF 
BENEFITS  PAID  UNDER  THE 
RAILROAD  RETIREMENT  ACT.  THE 
RAILROAD  UNEMPLOYMENT 
INSURANCE  ACT  AND  UNDER  ANY 
OTHER  ACT  ADMINISTERED  BY  THE 
BOARD 

7.  The  authority  citation  for  Part  350 
continues  to  read  as  follows: 

Authority:  15  U.S-C  1673fb|l2);  42  U.S.C. 
659.  861.  and  662;  and  45  U-S.C  23inb)(5)  and 
362(1). 

5  35Q.1    [Amended! 

8.  Secnon  350.1(c)  is  amended  by 
adding  "and  Part  295  of  this  Chapter." 
after  "section.": 

§350.2    lAmeodedl 

y.  Section  350.2(c)  is  amended  by 
revising  the  fmal  two  sentences  to  read 
as  follows: 


(c)  •  '   '  For  purptises  of  this 
subchapter,  legal  process  additionally 
includes  assignments  in  lieu  of 
garnishment,  but  only  where  grounds  for 
the  issuance  of  legal  process  in  the 
nature  of  garnishment  pxi.st.  Such 
assignments  are  revocable. 

Dated:  September  6. 19B8. 

By  Authonly  of  the  Board, 
Beatricf!  Ezerski. 

SecrHary-  Co  the  Board 

(FR  Doc.  as-20d64  Filed  9-14-88;  8.45  am] 

eiLUm  COtK  T90&^\-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Ad  mi  nist  ration 

20  CFR  Part  416 

(Regulations  No.  161 

Exclusion  of  Certain  Support  and 
Maintanance  Assistance 

AGENCY:  Social  Security  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  This  final  rule  implements 
section  9101  of  Pub,  U  100-203.  which 
makes  permanent  the  provisions  of 
section  1612fhl(13)  of  the  Social  Security 
Act  (the  Act).  Section  1612(b)(13) 
pro\ides  that  certain  support  and 
maintenance  assistance  not  be  counted 
as  income  when  determining  an 
individual's  eligibility  for  and  the 


amount  of  his  or  her  supplemental 
security'  income  (SSI)  payments. 
DATES:  This  Hnal  rule  is  effective 
September  15, 1968. 

FOR  FimTHER  INFOf«MAT>ON  COfTTACT: 

Harr>'  Sho.'-t.  Li-gal  Assistant.  Office  of 
Regulations.  Social  Security 
Administration.  6401  Secunty 
Fsouievard.  Baltimore.  MD  21235. 
telephone  (3011  965-1757. 
SUPTLCMEHTARY  WFORMATKMC  Section 
1612(b)|l3)  of  the  Act  (42  U.S.C.  13fl2al. 
as  amended  by  section  2639fb)  of  Pub  U 
98-369.  provides  that  certain  suppori 
and  maintenance  assistance,  including 
home  energy  assistance,  not  be  counted 
as  income  in  determining  an  aged,  blind, 
or  disabled  individual's  eligibility  for  or 
amount  of  SSI  payments.  TTie  provisions 
of  section  16121bHl3}  were  effective 
from  October  1,  1984.  through  September 
30,  1967, 

Under  secUon  16121bHl3)  and  our 
implementing  regulation  at  20  CFR 
416.1157  (pubhshed  October  29, 1966,  51 
FR  39520).  in  order  for  the  support  and 
maintenance  assistance  to  not  be 
counted  as  income  the  appropriate  State 
agency  must  certify  in  writing  that  the 
support  and  maintenance  assistance  is 
provided  on  the  basis  of  need  and  that  it 
is  either  (1)  provided  in  kind  by  a 
private  nonprofit  agency,  or  (2) 
furnished  in  cash  or  in  kind  (i)  by  a 
supplier  of  home  heating  oil  or  gas.  (li) 
by  an  entity  pro\*idmg  home  energy 
whose  revenues  are  primarily  denved 
on  a  rale-of-retum  basis  regulated  by  a 
State  or  Federal  governmental  entity,  or 
(iii)  by  a  municipal  utility  providing 
home  energ>'. 

The  section  of  our  regulations 
implementing  section  1612(bl(13),  as 
amended  by  section  2639(b),  expired 
September  30,  1987, 

We  continued  the  exclusion  for 
support  and  maintenance  assistance 
under  the  demonstration  proiecl 
authoritj'  of  section  1110  of  the  Act  from 
October  1. 1987.  through  March  31.  19B8, 
pending  legislation  that  would  extend 
section  16i2(bHl31,  (See  52  FR  38969, 
October  20. 1987  1  Section  9101  of  Puh  L 
10Q-203.  enacted  December  22. 1987. 
made  permanent  the  provisions  of 
section  1612(bl(13),  effective 
retroactively  to  October  1,  1987. 

This  regulation  amends  paragraphs  (a) 
and  (c)  of  $  416.1157  of  our  regulations 
to  remove  references  to  the  expiration 
date.  It  does  not  make  any  policy 
changes  since  none  are  required  by 
section  9101  of  Pub.  L.  100-203.  These 
are  the  only  regulatory  changes  needed 
to  implement  section  8101, 

The  Department,  even  when  not 
required  by  statute,  as  a  matter  of 
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policy,  jienerally  follows  the 
Adminisltdtive  Procedure  Act  (APA) 
Notice  of  Proposed  Rulemaking  and 
public  comment  procedures  specified  in 
5  U.S.C.  553  in  the  development  of  its 
regulations.  The  APA  provides 
exceptions  to  its  notice  and  public 
comment  procedures  when  an  Agency 
finds  there  is  good  cause  for  dispensing 
with  such  procedures  on  the  basts  that 
rhey  are  impracticable,  unnecessary,  or 
contrary  to  the  public  interest.  We  hove 
determined  that  under  5  U.S.C 
553(b)(3)(B).  good  cause  exists  for 
wgiver  of  Notice  of  Proposed 
Rulemaking  and  public  comment 
procedures  on  this  regulation  since 
opportunity  for  public  comment  is 
unnecessary  in  this  case  because  the 
statutory  provision  on  which  the 
regulation  is  based  simply  makes 
permanent  the  exclusion  in  section 
1812(b)(13)  and  allows  for  no  discretion. 
Therefore,  this  rule  is  being  issued  as  a 
final  rule  and  will  become  effective  on 
the  date  it  is  published  in  the  Federal 
Register. 

Regulatory  Procedures 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  since  the  program  and 
administrative  costs  of  this  regulation 
will  be  insignificant  and  the  threshold 
cntena  for  a  major  rule  are  not 
otherwise  met.  Therefore,  a  regulatur\' 
impact  analysts  is  not  required 

Paperwork  Reduction  Act 

This  regulation  imposes  no  additional 
reporting  and  recordkeeping 
requirements  requiring  Office  of 
Mdnaafmer.t  and  Budget  clearance. 

Regulatory  Flexibility  Act 

We  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  this  rule  affects  only 
individuals  and  States.  Therefore,  a 
regulatorj-  flexibility  analysis  as 
provided  in  Pub.  L  96-354.  the 
Roguidtory  Flexibility  Act.  is  not 
required. 

(Catalog  of  Federal  Domestic  Aasislance 
Program  No.  13  807.  Supplemental  Security 
Income  Program  I 

List  of  Subiects  in  20  CFR  Fart  416 

Administrative  practice  and 
prncedure,  Aged.  Blind.  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Security  Income. 


Dated:  |uly  13. 19a& 
Dorcas  R.  Haidy, 

Commissiontfr  of  Social  Security. 

Approved:  August  25. 1968- 
Otis  R.  Bowen, 
Seci>-fary  of  Health  and  Human  Services. 

Part  416  of  Chapter  III  of  Title  20  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  416— (AMENDED) 

1.  The  authority  citation  for  Subpart  K 
of  Part  416  continues  to  read  as  follows: 

Authority:  Sees.  1102.  leOZ.  1611. 1612. 1613. 
1614|f).  18:11.  and  1631  of  the  Soaal  Security 
Act:  42  as  C  1302.  1381a.  1362,  1382a,  1382b, 
13Ei2i:(r).  13fl2j.  and  1383;  sec.  211  of  Pub.  L 
93-*«,  87  Stflt.  1&4:  «oc.  2639  of  Pub.  L  98-369. 
98SMM144. 

$416.1157    lAmendad] 

2.  Section  416.1157  is  amended  by 
removing  "through  September  1987" 
from  the  first  sentence  of  paragraph  (a) 
and  by  removing  "and  before  October  1. 
1987"  from  the  first  sentence  of 
paragraph  (c]. 

(FR  Doc.  B8-21060  Filed  9-14-68:  6:45  am] 
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Food  and  Drug  Administration 

21  CFR  Parts  336,  341.  and  357 

(Docket  No.  68N-0070) 

Over-the-Counter  Drug  Products;  Final 
Monographs  for  Antiemetic, 
Antitussive,  Bronchodllator.  and 
Antt>elmlntlc  Drug  Products;  Updating 
and  Technical  Changea 

aqency:  Fuod  and  Urja,  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  that  establish  conditions 
under  which  over-the-counter  (OTC) 
antiemetic,  antitussive,  bronchodilator. 
and  anthelmintic  drug  products  are 
generally  recognized  as  safe  and 
effective  and  not  misbranded.  These 
amendments  will  update  these  final 
monographs  by  making  noncontroversial 
technical  changes  that  clarify  the  age 
ranges  for  children's  dosages.  These 
changes  will  result  in  more  accurate  and 
consistent  OTC  drug  regulations. 
DATCS:  Effective  October  17. 1988; 
comments  by  October  17.  I96fl 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305}.  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857. 


FOR  FURTHER  INFORMATION  CONTACT: 

Wilhdm  E,  Gilbertson.  Center  for  Drug 

Evaluation  and  Research  (HFD-210). 

Food  and  Drug  Administration,  5600 

Fishers  Lane.  Rockville.  MD  20857.  301- 

295-6000. 

SUPPUEMCNTARV  INFORMATION:  This 

document  amends  four  final  OTC  drug 
monographs  in  (1)  21  CFR  Part  336  for 
OTC  antiemetic  drug  products  (as  set 
forth  in  the  Federal  Register  of  April  30, 
1987;  52  FR  15886);  (2)  21  CFR  Part  341 
for  OTC  antitussive  drug  products  (as 
set  forth  in  the  Federal  Register  of 
August  12,  1987;  52  FR  30542);  (3)  21  CFR 
Part  341  for  OTC  bronchodilator  drug 
products;  and  (4)  21  CFR  Part  357. 
Subpart  B  for  OTC  anthelmintic  drug 
products.  The  amendments  revise  the 
wording  of  the  age  ranges  for  children's 
dosages  currently  contained  in  the  Tinal 
monographs,  as  necessary,  to  clarify  and 
indicate  uniformly  that  the  adult 
dosages  are  also  for  children  12  years  of 
age  and  over:  that  the  dosages  for 
children  6  years  of  age  and  older  and  for 
children  6  to  12  years  of  age  are  for 
children  6  years  of  age  to  under  12  years 
of  age:  and  that  the  dosages  for  children 
2  to  6  years  are  for  children  2  years  of 
age  to  under  6  years  of  age.  These 
amendments  do  not  change  the  actual 
age  ranges  specified  in  the  final 
monographs. 

These  changes  in  the  current  wording 
of  the  age  ranges  for  children's  dosages 
are  not  related  to  the  notice  of  intent  on 
pediatric  dosing  information  for  OTC 
human  dnigs  published  by  the  agency  in 
the  Federal  Register  of  June  20. 1988  (53 
FR  23180).  Any  regulatory  changes  that 
may  result  from  that  notice  of  intent  will 
be  incorporated  in  the  four  final  OTC 
drug  monographs  identified  above,  in  a 
future  issue  of  the  Federal  Register. 

Because  these  labeling  revisions 
represent  minor  clarifying  changes  that 
do  not  change  the  substance  of  the 
labeling  requirements  contained  in  the 
final  monographs  and  because  OTC 
drug  products  on  the  market  may 
currently  be  in  compliance  with  the 
labeling  designated  in  the  above- 
mentioned  final  monographs,  the  agency 
has  determined  that  these  labeling 
revisions  do  not  need  to  be  implemented 
on  the  efTective  date  of  this  final  rule. 
but  may  be  implemented  by 
manufacturers  at  their  next  printing  of 
labels  for  affected  products. 

The  agency  has  e.xamlned  the 
economic  consequences  of  this  final  rule 
in  conjunction  with  other  rules  resulting 
from  the  OTC  drug  review.  In  a  notice 
published  in  the  Federal  Register  of 
February  6, 1983  (48  FR  5806).  the  agency 
announced  the  availability  of  an 
assessment  of  these  economic  impacts. 
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The  assessment  determined  thai  the 
combined  impacts  of  all  the  rules 
resulting  from  the  OTC  drug  review  do 
not  constitute  a  major  rule  according  to 
the  criteria  estabhshed  by  Executive 
Ordfci  12291,  The  agency  therefore 
concludes  that  nu  one  of  these  rules. 
including  this  final  rule  amending  the 
final  OTC  monographs  for  antiemetic, 
antitussive,  bronchodilator,  and 
anthelmintic  drug  products,  is  a  major 
rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  In  the  Regulatory  Flexibility  Act. 
I>ub.  L  96-354.  That  assessment 
included  a  discretionary  Regulatory 
Flexibility  Analysis  in  the  event  that  an 
individual  rule  might  impose  an  unuRual 
or  disproportionate  impact  on  small 
entities.  However,  this  particular 
rulemaking  amending  the  final  OTC 
monographs  for  antiemetic,  antitussive, 
bronchodilator.  and  anthelmintic  drug 
products  is  not  expected  to  pose  such  an 
impact  on  small  businesses.  Therefore, 
the  agency  certifies  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  smalt 
entities. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

As  noted  above,  these  amendmt^nts 
Lnstitute  changes  that  are  of  a 
nonsubstantive  nature.  Becaiu>e  the 
amendments  are  not  controversial  and 
because,  when  effective,  they  provide 
clarification  of  final  OTC  drug 
monographs.  FDA  finds  that  the  usual 
notice  and  comment  procedures  are 
unnecessary.  The  amendments, 
therefore,  shall  become  effective 
October  17. 1988.  However,  interested 
persons  may,  on  or  before  October  17, 
1988.  submit  written  comments  on  these 
amendments  to  the  Dockets 
Management  Branch  (address  above). 
Three  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  found 
In  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  am.  and  4  p.m.,  Monday 
ihrouKh  Friday. 


List  of  Subjecta 

21  CFR  Part  336 

Labeling.  Over-the-counter  drugs. 
Antiemetic  drug  products. 

21  CFR  Part  341 

labeling.  Over-the-counter  drugs. 

.Antitussive  drug  products. 
Bronchodilator  drug  products. 

21  CFR  Part  357 

Labeling.  Over-the-counter  drugs. 
Anthelmintic  drug  products. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  the 
Administrative  Procedure  Act. 
Subchapter  D  of  Chapter  I  of  Title  21  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  336— ANTIEMETIC  DRUG 
PRODUCTS  FOR  OVER-THE-COUNTER 
HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
Part  336  continues  to  read  as  follows: 

Autfaorityr  Sees  20l{pl  502,  SOS,  701.  52 
Stal.  1(M1-1042  as  amended.  1050-1053  ai 
amended.  1053-1056  &%  amended  by  70  Stat 
919  and  72  Stat.  94a  (21  U.S.C.  321(pl.  352,  355 
371):  5  U.S.C.  553,  21  CFR  5  10  and  5.11, 

2.  lo  Subpart  C.  S  336.50  is  amended 
by  revising  paragraphs  (d)  {!).  (2).  (3), 
and  (4)  lo  read  as  follows: 

§  336.50    l-8t>eling  of  antiemetic  drug 
products. 

(dj  •  '  • 

(1)  For  products  containing  cychzine 
hydrochloride  identified  in  §  336. 10(a). 
Adults  and  children  12  years  of  age  and 
over:  Oral  dosage  is  50  milligrams  ever>' 
4  to  6  hours,  not  to  exceed  200 
milligrams  in  24  hours,  or  as  directed  by 
a  doctor.  Children  8  to  under  12  years  of 
age:  Oral  dosage  is  25  milligrams  every  6 
to  6  hours,  not  to  exceed  75  milligrams 
in  24  hours,  or  as  directed  by  a  doctor. 

(2)  For  products  containing 
dimenhydriiwte  identified  in  §  336. 10(b) 
Adults  and  children  12  years  of  age  and 
over:  Oral  dosage  is  50  to  100  milligrams 
every  4  lo  6  hours,  not  to  exceed  400 
milligrams  in  24  hours,  or  as  directed  by 
a  doctor.  Children  6  to  under  12  years  of 
age.  Oral  dosage  i?  25  to  50  milligrams 
every  6  to  8  hours,  not  lo  exceed  150 
milligrams  in  24  hours,  or  as  directed  by 
a  doctor.  Children  2  to  under  6  years  of 
age:  Oral  dosage  is  12.5  to  25  milligrams 
every  6  to  8  hours,  not  to  exceed  "5 
milligrams  in  24  hours,  or  as  directed  by 
a  doctor. 

(3)  For  products  containing 
diphenhydrawiiif  hydrachhridt 
identified  in  §  33&lb(cf-  Adults  and 
children  12  years  of  age  and  over:  Oral 


dosage  is  25  to  50  milhgrams  every  4  to  6 
hours,  not  to  exceed  300  milhgrams  in  24 
hours,  or  as  directed  by  a  doctor. 
Children  6  to  under  12  years  of  age:  Oral 
dosage  is  12.5  to  25  milligrams  every  4  to 
6  hours,  not  to  exceed  150  milligrams  m 
24  hours,  or  as  directed  by  a  doctor 

(4)  For  products  containing  meclizine 
hydrochloride  identified  in  §  336-lOfd) 
Adults  and  children  12  years  of  age  and 
over:  Oral  dosage  is  25  to  50  milligrams 
once  dailv.  or  as  directed  by  a  doctor 


PART  341— COLD,  COUGH,  ALLERGY. 
BRONCHODILATOR.  AND 
ANTIASTHMATIC  DRUG  PRODUCTS 
FOR  OVER-THE-COUNTER  HUMAN 
USE 

3.  The  authonty  cilaUon  for  21  CFR 
Part  341  continues  to  read  as  follows: 

Autborily:  Se.^  201{pl.  502.  505.  701.  52 
Stal  IMl-lCW:  as  amended,  1050-10S3  as 
amended.  1055-1056  as  amended  by  70  Stai 
91S  and  72  Stal.  9^  (21  U.S.C  321lp).  352.  355. 
371);  5  U.S.C.  553.  21  CFR  5  10  and  5.11. 

4.  In  Subpart  C  §  341.74  is  amended 
by  revising  paragraphs  {d)(1'  (i),  (ii).  and 
liiil  to  read  as  follows: 

§  341.74    Labe4ing  of  antnuraive  drug 
products. 

(d)  •  •  * 

(1)  Oral  antitussives — (i)  For  products 
containing  ch/ophediano)  hydrochloride 
identified  w  §  341- Ufa /(I  I.  AduKs  and 
children  12  years  of  age  and  over  Oral 
dosage  is  25  milligrams  ever>'  6  to  8 
hours,  not  lo  exceed  lOO  milligrams  in  24 
hours,  or  as  directed  by  a  doctor. 
Children  6  to  under  12  years  of  age:  Oral 
dosage  is  12.5  miUigrams  even,'  6  to  8 
hours,  not  to  exceed  50  milhgrams  m  24 
hours,  or  as  directed  by  a  doctor. 
Children  under  6  years  of  age:  Consult  a 
doctor. 

(ii)  For  products  containing  codeine 
ingredients  identified  in  §  341.14(a)(2). 
Adults  and  children  12  years  of  age  and 
over:  Oral  dosage  is  10  to  20  miliigrams 
every  4  to  6  hours,  not  to  exceed  120 
milligrams  in  24  hours,  or  as  directed  by 
a  doctor.  Children  6  lo  under  12  years  of 
age:  Oral  dosage  is  5  to  10  milligrams 
every  4  to  0  hours,  not  to  exceed  60 
milligrams  in  24  hours,  or  as  directed  by 
a  doctor.  Children  under  6  years  of  age: 
Consult  a  doctor.  A  special  mcasunng 
device  should  be  used  to  give  an 
accurate  dose  of  this  product  to  children 
under  6  years  of  age.  Giving  a  higher 
dose  than  recommended  by  a  doctor 
could  result  in  serious  side  effects  for 
your  child. 

(iii)  For  products  containing 
dextromethorphan  or  dextromethorphan 
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.'■;.  ■ir'.'bromide  identified  in  §341.t-t(a) 
:  I   and  141.  The  dosage  is  equivalent  to 
dextromethorphan  hydrobromide. 
Adults  and  children  12  years  of  age  and 
aver:  Oral  dosage  is  10  to  20  milligrams 
•'very  4  hours  or  30  milligrams  every  6  to 
8  hours,  not  to  exceed  120  milligrams  in 
24  hours,  or  as  directed  by  a  doctor. 
Children  6  lo  under  12  years  of  age:  Oral 
dosage  is  5  to  10  milligrams  every  4 
hours  or  15  milligrams  every  6  to  8 
hours,  not  to  exceed  60  milligrams  in  24 
hours,  or  as  directed  by  a  doctor. 
Children  2  to  under  6  years  of  age:  Oral 
dosage  is  2.5  to  5  milligrams  every  4 
hours  or  7.5  milligrams  ever>  6  to  8 
hours,  not  to  exceed  30  milligrams  in  24 
hours,  or  as  directed  by  a  doctor. 
Children  under  2  years  of  age:  Consult  a 
doctor. 

5.  In  Supart  C,  S  341.76  is  amended  by 
revising  paragraphs  {d}(l).  (d)(2)(i)(o). 
and  (d)[2)(it)  to  read  as  follows: 

^  34 1 .76    Labertng  of  broncnodllator  drug 
products. 

(d)  •  •  • 

(1)  For  products  containing  ephedrine. 
ephedrine  hydrochloride,  ephedrine 
sulfate,  or  racephedrine  hvdrochhride 
identified  m  §  341  16  (a),  fbi  (a),  and  (f). 
Adults  and  children  12  years  of  age  and 
over:  Oral  dosage  is  12.5  to  25 
miUigrams  every  4  hours,  not  to  exceed 
150  milligrams  in  24  hours,  or  as  directed 
by  a  doctor.  Do  not  exceed 
recommended  dose  unJeas  directed  by  a 
doctor  Children  under  12  years  of  age: 
Consult  a  doctor, 

(2)  •    •    • 
(i)   •   •   • 

\a]  Inhalation  dosage  for  adults, 
children  12  years  of  age  and  over,  and 
children  4  to  under  12  years  of  age:  Start 
w;!h  one  inhalation,  then  wait  at  least  1 
mmute.  If  not  relieved,  use  once  more. 
Do  not  use  again  for  at  least  3  hours. 
The  u.se  of  this  product  by  children 
should  be  supervised  by  an  adult. 
Children  under  4  years  of  age:  Consult  a 
doctor. 


(iil  For  use  in  a  handheld  rubber  bulb 
nebulizer.  The  ingredient  is  used  in  an 
aqueous  solution  at  a  concentration 
equivalent  to  1  percent  epinephrine. 
Inhalation  dosage  for  adults,  children  12 
years  of  age  and  over,  and  children  4  to 
under  12  years  of  age  1  to  3  inhalations 
not  more  often  than  every  3  hours.  The 
use  of  this  product  by  children  should  be 
supervised  by  an  adult.  Children  under  4 
years  of  age:  Consult  a  doctor 


PART  357— MISCELLANEOUS 
INTERNAL  DRUG  PRODUCTS  FOR 
OVER-THE.COUNTER  HUMAN  USE 

fl.  The  authority  citation  for  21  CFR 
Part  357  IS  revised  to  read  as  follows: 

Authority:  Sees.  201(pl.  502.  505,  701.  52 
Stat.  1041-1042  aa  amended.  1050-1053  as 
amended,  1055-1056  as  amended  by  70  Stat. 
919  and  72  Stat,  948  (21  US.C.  321(pl,  352.  355. 
371):  5  US.C,  553,  21  CFR  5,10  and  5  11, 

7,  In  Subpart  B.  {  357.150  is  amended 
by  revising  the  text  of  paragraph  (d)(1) 

lo  read  as  follows: 

§  357. 1 50     LatMlIng  ot  (nttolmmnc  drug 
products. 

(d)     •     •      • 

(1)  Adults,  children  12  years  of  age 
and  over,  and  children  2  years  to  under 
12  years  of  age:  Oral  dosage  is  a  single 
dose  of  5  milligrams  of  pyrantel  base  per 
pound,  or  11  milligrams  per  kilogram,  of 
body  weight  not  to  exceed  1  gram. 
Dosing  information  should  be  converted 
to  easily  understood  directions  for  the 
consumer  using  the  following  dosage 
schedule:  *  *  * 

Dated:  August  17. 1986. 
|oho  M.  Taylor. 

Associate  Commissn/rwr  for  RfffsuhUtry 

Affnirs. 

[¥R  Doc.  88-210M  Filed  9-14-8a  8:45  am| 

■LIMO  rOOC  4*60-01-11 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  31 
[T.0. 8229] 

Employment  Taxes  and  Collection  of 

Income  Tax  at  Source;  Waiver  of 
Employment  Tax  Return  Filing 
Requirements  In  Case  of  Certain  No 
Uabllity  Returns 

agency:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Final  regulations. 

summary:  This  document  contains  final 
regulations  that  authorize  the  waiver  of 
employment  tax  return  filing 
requirements  in  the  case  of  certain  no 
liability  tax  returns.  This  type  of  waiver 
is  being  authorized,  because  it  was 
determined  that  such  a  waiver  would 
result  in  a  saving  of  resources  for  both 
affected  employers  and  the  Internal 
Revenue  Service.  These  regulations 
affect  certain  seasonal  and  intermittent 
employers. 

DATES:  The  regulations  are  effective  on 
September  15. 1988.  However,  no  change 


in  nting  requirements  occurs  until 
revised  instructions  to  a  lax  return  form 
providing  a  change  are  issued. 

FOR  FURTHER  INFORMATION  CONTACT. 

Joel  S.  Rulstein  of  the  Legislation  and 
Regulations  Division.  OfHce  of  Chief 
Counsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue  NW..  Washington. 
DC  20224  (Attention:  CCLRT)  (202-SB6- 
3297.  not  a  toll-free  call). 

SUPPUMENTAAV  INFORMATION: 

Background 

Currently,  seasonal  and  intermittent 
employers  must  file  Form  941 
(Employer's  Quarterly  Federal  Tax 
Return)  each  calendar  quarter 
regardless  of  whether  wages  are  paid  in 
that  quarter.  This  is  a  burden  to  these 
employers  and  a  corresponding  burden 
on  the  Internal  Revenue  Service  in  that 
the  Service  must  expend  resources  on 
mailing  and  processing  these  "no 
liability"  returns. 

Explanation  of  Provisions 

The  amendments  to  the  regulations 
provide  that  the  instructions  lo  an 
employment  tax  return  form  may  waive 
the  requirement  that  the  return  be  filed 
in  the  case  of  certain  no  liability  tax 
returns.  The  instructions  to  Form  941 
will  be  revised  to  prospectively  allow 
certain  seasonal  and  intermittent 
employers  not  to  file  Forms  941  for 
quarters  in  which  they  pay  no  wages. 

Special  Analyses 

A  general  notice  of  proposed 
rulemaking  Is  not  required  by  5  U.5.C. 
553  for  final  regulations  subject  to  5 
U.S.C.  553(b)(B).  Accordmgly.  the  final 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  Chapter  8). 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this  final 
rule  is  not  a  major  rule  as  defined  in 
Executive  Order  12291  and  that  a 
regulatory  impact  analysis  therefore  is 
not  required. 

Drafting  Information 

The  principal  author  of  these  final 
regulations  is  Joel  S.  Rutstein  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel.  Internal 
Revenue  Service.  Howe%'er.  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

Ust  uf  Subjects  in  26  CFR  31 

Employment  taxes,  Income  taxes. 
Lotteries.  Railroad  retirement.  Social 
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Security.  Unemployment  tax. 
Withholding. 

Adoption  of  amendments  to  the 
regulations 

Accordingly.  26  CFR  Part  31  is 
amended  as  follows: 

Employment  Tax  Regulations 
PART  31-4 AMENOEDl 

Paragraph  1.  The  authority  of  Part  31 
continues  to  read  in  part: 

Authority:  26  US  C  7805.  •   *   ' 

Par.  2.  A  new  §  31.6011  (a^-10  is  added 
to  read  as  follows: 

$  31.601 1  («>-10    Instructions  to  forms  may 
waive  filing  requirement  in  case  of  no 
liability  tax  returns. 

Notwithstanding  provisions  in  this 
part  which  require  tiiat  a  tax  return  be 
filed,  the  instructions  to  the  form  on 
which  a  return  of  tax  is  otherwise 
required  by  this  part  to  be  made  may 
waive  such  requirement  with  respect  to 
a  particular  class  or  classes  of  no 
liability  tax  returns.  Returns  in  a  class 
for  which  such  requirement  has  been  so 
waived  need  not  be  made. 

This  Treasury  decision  Is  not  adverse 
to  any  taxpayer.  For  this  reason,  it  is 
found  unnecessary  to  issue  this 
Treasury  decision  with  notice  and 
public  procedure  under  subsection  (b)  of 
section  553  of  title  5  of  the  United  States 
Code  or  subject  to  the  effective  date 
limitation  of  subsection  [d]  of  that 
section. 

Lawrence  E.  Cibbs. 
Commissioner  of  Interna!  Revenue. 

Approved:  August  22, 1988. 
Uennb  Earl  Ross. 

Acting  Assistant  Secretory  of  the  Treasury 
|FR  Doc-  88-Z0911  Filed  9-14-88;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 

26  CFR  Part  0 

(Order  No.  1299-86) 

Office  of  Special  Counsel  For 
Immigration  Related  Unfair 
Employment  Practices 

agency:  Office  of  the  Attorney  General. 

ACTION:  Finale  rule. 

summary:  This  order  will  amend  Pari  0 
of  the  Code  of  Federal  Regulations  to 
reficct  the  existence  within  the 
Department  of  |usttce  of  the  Office  of 
Special  Counsel  fur  Immigration  Related 


Unfair  Employment  Practices  (Special 
Counsel).  The  order  will  provide  the 
public  with  an  accessible  hsi  of  the 
Special  Counsel's  duties.  It  is  being 
added  to  the  Code  of  Federal 
Regulations  in  order  to  reflect  accurately 
the  agency's  internal  management 
stnirfure, 

EFFECTIVE  DAT^'  September  6.  1988. 
FOR  FURmEn  INFORMATION  CONTACT! 

Gaylord  D.  Draper,  Executive  Officer. 
Office  of  Special  Counsel  for 
Immigration  Related  Unfair  Employment 
Practices,  U.S.  Department  of  justice, 
P.O.  Box  65490.  Washington.  DC  20035- 
5490:  (202)  653-8121  or  1-800-255-7688 
(voice);  (202)  653-5710  (TDD). 
SUPPLfMENTARY  INFORMATION:  This 

order  has  been  issued  to  increase 
efficiency  within  the  Department  and  is 
a  matter  of  internal  Department 
management.  It  does  not  have  a 
significant  econom.c  impact  on  a 
substantial  number  of  smaller  entities.  5 
U.S.C.  605(b).  It  is  not  a  major  rule 
within  the  meaning  of  Executive  Order 
No.  12291. 

The  Office  of  Special  Counsel 
investigates  and  prosecutes  charges  of 
unfair  immigration-related  employment 
practices  under  section  102  of  the 
immigration  Reform  and  Control  Act  of 
1986  [Pub  L  9^-603, 100  Stat.  3359).  The 
Office  of  Special  Counsel  is  headed  by  a 
Special  Counsel  for  Immigration  Related 
Unfair  Employment  Practices  appointed 
by  the  President  with  tlie  advice  and 
consent  of  the  Senate  for  a  four-year^ 
term.  The  Special  Counsel  is  subject  to 
the  general  supervision  and  direction  of 
the  Attorney  General,  the  Deputy 
Attorney  General,  or  designee. 

Among  the  Special  Counsel's 
statutory  responsibilities  is  the 
investigation  of  unfair  immigration- 
related  employment  practices,  eitner  on 
his  or  her  initiative  or  in  response  to 
charges  filed  with  the  Office  of  Special 
Counsel  by  aggrieved  individuals,  their 
authorized  representatives,  or  officers  of 
the  Immigration  and  Naturalization 
Service.  Where  there  is  reasonable 
cause  to  believe  that  such  practices 
have  occurred,  the  Special  Counsel  may 
file  a  romplamt  with  specially 
designated  administrative  law  judges 
within  the  Office  of  the  Chief 
Administrative  Hearing  Officer. 
Department  of  Justice.  The  Special 
Counsel  is  also  authorized  to  inter\-ene 
in  proceedings  involving  complaints 
brought  directly  before  these 
administrative  law  judges.  (The  statute 
provides  that  a  charge  filed  with  the 
Special  Counsel  may  be  brought  directly 
before  an  administrative  law  judge  by  a 
private  party,  if  the  Special  Counsel  fails 
to  file  a  complaint  with  an 


administrative  law  judge  within  120 
days  of  the  filing  of  the  charge.)  Once 
the  administrative  law  judge  issues  a 
decision,  the  Special  Counsel  may  seek 
judicial  enforcement  of  the  judge's  order 
in  the  appropnate  federal  district  court 
of  judicial  review  of  the  order  in  the 
appropriate  federal  court  of  appeals. 

The  Special  Counsel  is  also  directed 
by  the  statute  lo  establish  any  regional 
offices  that  may  be  necessary.  The 
Special  Counsel,  subject  to  the  approval 
of  the  Attorney  General,  will  determine 
whether,  when,  and  how  many  regional 
offices  are  needed- 
List  of  Subjects  in  28  CFR  Pari  0 

Authonty  delegations  (Government 
agencies).  Organization  and  Functions 
(Government  agencies). 

By  virtue  of  the  authority  vested  in  me 
as  Attorney  General  by  5  U  S.C.  301  and 
28  U.S.C.  509,  510.  533.  Part  0  of  Title  28 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

Part  0 — I  AmerKled  1 

1-  The  authonty  citation  for  Part  0 
continues  lo  read  as  follows: 

Authority:  5  U  S  C  301.  2303.  3103:  8  U.S.C 
1103.  1324A.  14271R).  15  U-SC  644lk);  18 
US.C.  2Z54,  3821,  3622,  4001.  4041.  4042,  40M. 
40a2.  4201.  etseq.,  6003(b):  21  U.S.C.  871, 
881  (d).  9(M;  22  U.S.C  2ft3a.  1621-1645o.  1622 
note,  28  U.S.C.  509.  510.  515.  516.  519.  524.  542. 
543,  552,  552a,  569;  31  U.S.C.  1108.  3801  et 
seg.:  50  U.S.C.  App  2001-2017p;  Pub- 1*  No- 
91-513,  sec.  501;  EG  11919:  EO  11267;  EO 
11300. 

§0.1    lAnwndedl 

2.  Subpart  A,  $  0.1  is  amended  by 
adding  at  the  end  of  the  list  under  the 
heading  "Offices"  the  following: 

Office  of  Special  Counsel  for 
Immigration  Related  Unfair  Employment 
Practices. 

3.  Part  0  is  amended  by  adding  the 
following  Subpart  after  Subpart  V-1: 

Subpart  V-2— Office  of  Special  Counsel  tor 
immigratior!  Related  Unfair  Efrptoyment 
Practices 

Sect. 

0.129    Organiicalion 

0.129a    Functions 

0,129b    Redelegetion  of  Authonty 

Authorit>"  28  ir  S  C  509,  510.  6  U  S-C 
1324 -A 

Subpart  V-2— Office  of  Special 
Counsel  for  immigration  Related 
Unfair  Employment  Practices 

§0.129    Organization. 

The  Office  of  Special  Counsel  for 
Immigration  Related  Unfair  Employment 
Practices  shall  be  headed  by  a  Special 
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Counsel  for  Immigration  Related  Unfair 
Employment  PracUces.  appomted  by  the 
President  with  the  advice  and  consent  of 
!he  Senate  jnder  section  102  of  the 
Immigration  Reform  and  Control  Act  of 
1986  for  a  term  of  four  years.  The 
Special  Counsel  shall  be  subject  to  the 
general  supervision  and  direction  of  the 
Attorney  General,  the  Deputy  Attorney 
General,  or  designee. 

0.129a     Functions. 

The  foHowing  functions  are  dssigned 
to  and  shall  be  conducted,  handled,  or 
supervised  by.  the  Special  Counsel  for 
Immigration  Related  L'nfair  Employment 
F*ractices; 

fa]  Investigation  of  charges  of  unfair 
immigration-related  employment 
practices  filed  with  the  Special  Counsel 
and.  when  appropriate,  the  filing  of 
compiamts  with  respect  to  those  charges 
before  a  specially  designated 
administrative  law  judge  within  the 
Office  of  the  Chief  Administrative 
Hearing  Officer  V  S.  Department  of 
justice 

|b|  Investigation  on  the  Special 
Counsel's  own  initiative  of  unfair 
immigration-related  employment 
practices  and.  when  appropriate,  the 
filing  of  complaints  with  respect  to  those 
practices  before  a  specially  designated 
administrative  law  ludge  within  the 
Office  of  the  Chief  Admmistrative 
Heanng  Officer.  L'S.  Department  of 
justice. 

Ic)  Intervention  in  proceedings 
involving  complaints  of  unfair 
immigration-related  employment 
practices  thai  are  brought  directly 
before  such  administrative  law  judge  by 
parties  other  than  the  Special  Counsel. 

(dj  Litigation  in  district  courts  for 
judicial  enforcement,  and  In  courts  of 
appeals  for  judicial  review,  of  orders  of 
administrative  law  judges  regarding 
unfair  immigration-related  employment 
practices. 

(e)  Establishment  of  such  regional 
offices  as  may  be  necessary. 

(f)  Such  other  functions  a»  the 
Attorney  fJeneral  shall  direc' 

§  0.12db    Redelegatlon  of  authority. 

The  Special  Counsel  for  Immigration 
Related  Unfair  Employment  Practices  is 
authonzed  to  redelegale  to  any  of  his  or 


her  subordinates  any  of  the  authority. 
functions,  or  duties  vested  In  him  or  her 
by  this  Subpart 

Dfi'e  Septembers,  1988 
Dick  Thomburgh. 
Attorney  General. 
[FR  Doc  88-21035  Filed  »-14-«8:  B:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Pari  2676 

Valuation  of  Plan  BenefKs  and  Ptan 
Assets  Following  Maaa  Withdrawal; 
Interest  Rates 

agency:  Pension  Benefil  Guaranty 

Corporation. 

action:  Final  rule. 

SUMMARY:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Valuation  of  Plan  BeneRts 
and  Plan  Assets  Following  Mass 
Withdrawal  [29  CFR  Part  2676).  The 
regulation  prescribes  rules  for  valuing 
benefits  and  certain  assets  of 
multiemployer  plans  under  sections 
4219(c}(l){D]  and  4281(b)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  Section  2e76.15(c|  of  the 
regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any 
valuation  performed  as  of  a  valuation 
date  within  that  calendar  month.  On  or 
about  the  Rfteenlh  of  each  month,  the 
PBGC  publishes  a  new  entry  in  the  table 
for  the  following  month,  whether  or  not 
the  rates  are  changing.  This  amendment 
adds  to  the  table  the  rate  series  for  the 
month  of  October  1988. 
EFFECTIVE  DATt  October  1. 198a 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  C.  Murphy.  Attorney,  Office  of 
the  General  Counsel  (22500).  Pension 
Benefit  Guaranty  Corporation.  2020  K 
Street.  NW..  VVashmgton  DC  20006;  202- 
778-8820  (202-778-6839  lor  TTY  and 
TDD|.  (These  are  no!  toll  fiee  numbers.) 

SUPPLEMENTARY  INFORMATIOM:  The 

PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
impracticable  and  contrary  to  the  pubUc 


interest,  and  that  there  is  good  cau^e  for 
making  this  amendment  effective 
immediately.  These  findings  are  based 
on  the  need  to  have  the  interest  rates  in 
this  amendment  reflect  market 
conditions  that  are  as  nearly  current  as 
possible  and  the  need  to  issue  the 
interest  rates  promptly  so  thai  they  are 
available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  [See  5  U^.C.  533  (bl  and  Id).) 
Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 

The  PBGC  has  also  determined  that 
(his  amendment  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  or  create  a  major  increase  in  cosis 
or  prices  for  consumers,  mdividual 
industries,  or  geographic  regions;  or 
have  significant  adverse  effects  on 
competition,  employment,  investment,  or 
jnnovalion.  or  on  the  ability  of  United 
Stales-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subjects  in  29  CFR  Part  2676 

Employee  benefit  plans  and  Pensions. 

In  consideration  of  the  foregoing.  Part 
2676  of  Subchapter  H  of  Chapter  XXVI 
of  Title  29.  Code  of  Federal  Regulations. 

is  amended  as  follows: 

PART  2676— VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

1.  The  auihunty  citation  fur  Part  2676 
continues  to  read  as  foUows: 

Aulhoriry:  2ii  U.S.C.  I.l(f2(bll3). 
i:»99|t:||l|(6|,  and1441|b)fl). 

2.  In  S  2676.15.  paragraph  fc)  is 
amended  by  adding  to  the  end  of  the 
(able  of  interesi  rates  (herein  the 

folhiwtng  new  entry: 

$  2876.15    Interest 


(G)  Interest  rates. 
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Issued  at  Washington.  DC.  on  this  7ih  day 
of  September  1988. 
Kathleen  P.  Utgoff. 

Executive  Director,  tension  Benefit  Guaranty 
Corporation. 

|FR  Doc,  88-2100?  Filed  9-14-88;  8:45  am) 
BILLING  COOC  770»-Ot-« 


POSTAL  SERVICE 
39  CFR  Part  111 

Supplements  and  Enclosures  In 
Second-Class  Publications 

agency:  Postal  Service. 
ACTION:  Final  rule. 


summary:  Beginnmg  in  September  1986. 
the  Postal  Service  published  a  series  of 
fuur  proposed  niles  requesting  public 
commenl  on  issues  concerning  the 
miiiling  of  supplements,  attachments. 
and  enclosures  with  second-class  mail. 
This  final  rule  completes  this  rulemaking 
series,  A  number  of  changes  are  adopted 
designed  to  strike  a  reasonable  balance 
between  the  need  to  accommodate 
changing  commercial  practices  and  the 
need  to  maintain  the  integrity  of  second- 
class  as  a  distinctive  mail  classification 
reserved  for  periodical  publications.  In  a 
number  of  respects,  these  changes 
tighten  the  qualifications  for  inclusion  of 
supplements  mailable  at  second-class 
rf:'!"?  of  postage 
EFFECTIVE  DATE:  necember  18,  1988. 

FOR  FUHTHEH  INFORMATION  CONTACT: 

K»?nnt'lh  H-  Young  [2021  268-5321. 
SUPn^MENTARV  INFORMATION:  The  mail 
cla-ssification  known  as  second-class 
mail,  which  is  limited  to  periodical 
publications,  historically  arose  to 
recognize  the  public  benefits  associated 
t\ith  their  editorial  and  educational 
contributions,  factors  still  recognized  by 
law  as  warranting  special  consideration 
in  the  establishment  of  rates  of  postage 
(39  U.S.C.  3622(bl(8)).  to  the  continuing 
benefit  of  mailers  of  second-class 
publications.  In  recent  years. 
commercial  developments  promoted  to 
some  extent  by  technological  progress 
have  stimulated  changes  increasingly 
tending  to  blur  some  of  the  traditional 
distinctions  between  periodical 
publications  and  other  mail  matter. 
particularly  advertising  publications  and 
other  matter  entered  as  third-class  mail. 
Thti  Postal  Service  and  its  customers 
have  faced  the  need  to  modernize  their 
understanding  of  the  lines  separating 
these  types  of  mail.  Existing  postal 
regulations  have  not  been  entirely 
satisfactory.  The  Postal  Service  and 
others  have  been  concerned  that 
adjustments  are  required  to  help 
preserve  the  integrity  of  the  second- 


class  mail  classification  in  the  face  of 
new  technology  which  allows  publishers 
to  include  various  forms  of  advertising 
end  other  materials  with  regular  issues 
of  periodical  publications.  Of  equal 
concern  is  the  mission  of  the  postal 
system  to  serve  and  promote 
commercial  progress  and  efficiency,  not 
to  inhibit  beneficial  changes.  Reaching 
an  appropriate  balance  in  the  many 
details  of  the  regulations  on 
supplements  and  enclosures  ts  not  an 
easy  matter. 

To  address  these  problems,  between 
September  of  1986  and  March  of  1988, 
the  Postal  Service  published  four 
proposed  rules  which  were  intended  to 
elicit  public  comments  on  various  issues 
concerning  supplements  and  enclosures 
in  second-class  publications.  Many 
helpful  comment  letters  were  received. 
In  preparing  this  final  rule,  the  Postal 
Service  has  carefully  considered  all  of 
the  comments,  along  with  the  underlying 
policies  of  the  mail  classification 
structure  and  the  regulations  which  have 
governed  supplements  and  enclosures 
with  second-class  publications. 

A  summary  of  each  of  the  four 
proposed  rules  follows: 

(1)  51  FR  31673-4  (September  4.  1966). 
The  Postal  Service  proposed  tc  clarify 
the  existing  postal  regulations  and 
procedures  concerning  the  mailing  of 
supplements  with  second-cIa«fs 
publications.  The  proposal  included 
rules  which  would  have  allowed  the 
mailing  of  supplements  to  bound 
second-class  publications  when  they  are 
mailed  togother  under  thp  same  cover, 
and  prescribed  procedures  for 
addressing  copips  of  second-class 
publications  which  are  enclosed  in 
plastic  wrappers  with  supplements. 

(2)  51  FR  44801-3  (December  12. 1986). 
The  Postal  Service  proposed  to  redefine 
and  specify  more  clearly  the  conditions 
under  which  supplements  could  be 
mailed  at  second-class  rates,  as  a  result 
of  the  comments  received  on  the 
September  4. 1986  proposal.  Based  on 
the  comments,  tlie  Postal  Service  had 
gained  an  increased  awareness  of  the 
potential  dangers  to  the  preferred  status 
of  second-class  mail  that  could  come 
about  through  indiscriminate  use  of 
supplements  with  second-class 
publications.  Thus,  the  purpose  of  the 
December  12  proposal  was  to  clarify 
current  postal  regulations  and 
procedures  in  order  to  maintain  a  clear 
distinction  between  second-class  and 
other  classes  of  mail. 

(3)  52  FR  27565-9  (July  22. 1967). 
Because  the  comments  to  the  December 
12. 1986  proposal  raised  a  broad  range 
of  issues  concerning  supplements,  the 
Postal  Service  provided  the  mailing 
industry  with  a  third  opportunity  to 


furnish  ideas  and  suggestions  on  the 
shape  of  future  regulations  on  the  use  of 
supplements  to  second-class 
publications.  The  third  notice  sought  to 
obtain  mailers*  comments  on  specific 
issues  for  which  the  Postal  Service  was 
seeking  further  guidance.  In  addition, 
substantive  rules  were  proposed  which 
would  have  (a)  governed  the  mailing  of 
loose  supplements  with  bound  second- 
class  publications  when  they  were  sent 
together  under  the  same  cover,  (b) 
explained  the  proper  manner  of 
addressing  copies  of  second-class 
publications  which  are  enclosed  in 
plastic  wrappers  with  supplements,  and 
(c)  placed  limitations  on  the  kind  and 
proportion  of  supplemental  material  that 
may  be  mailed  with  each  second-class 
publication. 

(4)  53  FR  6837-42  (March  3. 1988). 
After  reviewing  comments  to  the  earlier 
proposals  pertaining  to  this  subject  the 
Postal  Service  published  the  fourth  and 
last  proposed  rule  which  would  provide 
for  mailing  third-class  enclosures  with 
second-class  publications  and  would 
restrict  the  mailing  of  supplements  to 
second-class  publications.  In  particular. 
the  proposed  rule  at  issue  in  this 
rulemaking  would  include  expanded 
regulations  for  the  inclusion  of  third- 
class  enclosures;  recommend  methods 
for  identifying  supplements:  specify 
addressing  options  for  polywrapped 
second  class  publications:  require  all 
supplements  to  bound  second-class 
publications  to  be  bound  into,  or 
permanently  attached  within,  the 
second-class  publication  being 
supplemented;  prohibit  supplements 
from  bearing  a  permit  imprint;  and 
specify  how  supplements  to  unbound 
second-class  publications  must  be 
properly  prepared  and  inserted. 

The  Postal  Ser\'ice  is  now  issuing  a 
final  rule  governing  the  conditions  under 
which  supplements  and  enclosures  may 
be  mailed  with  second-class 
publications.  These  final  regulations  are 
the  product  of  an  intensive 
consideration  of  the  policies  underlying 
the  concept  of  having  supplements. 
enclosures,  and  additions  to  second- 
class  publications',  and  a  consideration 
of  the  various  kinds  of  publications 
currently  eligible  for  second-class  mail 
privileges  and  the  mail  preparation 
capabilities  available  to  them. 

These  considerations  were  greatly 
aided  by  the  views  on  second-class  mail 
issues  and  the  interest  in  various  mail 
preparation  techniques  that  were 
expreiised  in  the  comments  submitted  in 
response  to  the  proposed  rules. 

In  the  consideration  of  these  matters. 
the  long-standing  distinctions  between 
bound  and  unbound  publications  and 
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their  different  method  of  preparation  are 
pertinent.  Although  bindmji  is  not  a 
requirement  for  second-class  entry. 
many  publishers  choose  lo  bind  their 
pubiicai'ons  to  provide  an  easy-to- 
handle.  integrated  product  lo  their 
readers.  Publishers  of  unbound 
p'jbhcations.  i.e.  newspaper  and 
newietters.  instead  fold  the  paaes  of  the 
publication  together  to  create  dn  integral 
product. 

Postal  regulations  have  provided  that 
supplements  must  be  folded  and  mailed 
with  the  regular  issues.  This  regulation 
IS  clarified  in  the  Final  rule  lo  provide 
that  parts,  sections  and  supplements  lo 
unbound  publications  be  combined  with, 
and  inserted  within,  the  publication. 

Recent  changes  m  available 
publication  preparation  technology, 
especially  the  introduction  of  equipment 
making  it  practical  to  insert  a 
pubUcation  m  a  sealed  plastic  wrapper 
(polybag).  mdke  it  possible  for 
publishers  of  bound  publications  to 
include  with  iheir  pubhcations 
additional  materials  that  are  separate 
and  distinct  from  the  pubhcation.  It  is 
clear  from  the  conunents  to  the 
proposed  rules,  and  especially  the 
comments  on  the  Mdrch  3. 1988  proposal 
that  would  have  prohibited  any  loose 
supplements  with  bound  publications, 
that  many  second-class  publishers  want 
to  have  the  capability  to  mad  loose 
supplements  with  their  publications  at 
the  second-class  rates  of  postage. 

On  the  other  side  of  that  issue  are  a 
substantial  number  of  commenters  that 
expressed  the  view  that  allowing 
separately  prepared  malenal.  enclosed 
loose  with  a  bound  publication  in  a 
poiybag,  to  be  treated  as  a  second-class 
supplement  would  cause  an  undesirable 
movement  of  printed  advertising 
matenals  from  third-class  to  second- 
cldss.  would  change  the  nature  of 
second-class  mail.  and.  thus,  would 
threaten  ihe  special  status  historically 
reserved  to  second-class  mail 
publications. 

If  unreguialed.  the  application  of 
poiywrapping  technology  would  lead  lo 
the  inclusion  of  a  great  deal  of  material 
:n  second-class  publications  that 
currently  is  mailed  at  third-class  rates 
L'se  of  ihis  technology  to  include 
separate  advertising  matenals  as 
supplements  to  second-class 
publications  could  result  in  many  issues 
of  publications  with  total  advertising 
content  approaching  one  hundred 
percent.  However,  recognizing  that  some 
supplements  can  have  merit  as  separate 
items  for  inclusion  with  publications,  the 
final  rule  provides  for  limited 
circumstances  in  which  loose 
supplements  can  be  mailed  with  bound 
second-class  publications.  Under  the 


regulations  adopted,  a  second-class 
supplement  and  the  publication  must  be 
enclosed  in  an  envelope  or  wrapper,  the 
supplement  must  contain  a  minimum  of 
25  percent  nonadvertising  content  and 
the  supplement  must  be  marked 
"Supplement  to"  followed  by  Ihe  name 
of  the  publication  or  the  pubhsher. 

The  effective  date  for  the  entire  final 
rule  is  delayed  until  December  IS.  1988. 
to  coincide  with  the  effective  dale  of 
Issue  29.  Domestic  Mail  Manual,  and  to 
give  publishers  time  to  adlust,  where 
necessary,  to  Ihe  new  requirements. 

Fifty-nine  mailers,  organizations,  and 
publishers  responded  to  the  March  3. 
1988  proposed  rule  Those  comments 
and  requests  are  discussed  in  detail 
below  to  provide  the  fullest  possible 
information  lo  interested  individuals. 
Unless  otherwise  noted,  all  section 
references  are  to  regulations  in  the 
Domestic  Mail  Manual.  All  references  to 
the  term  "polywrap"  mean  transparent 
plastic  material. 

Discussion  of  Comments  on  the  March 
3. 1988  Proposed  Rule. 

1.  Mixed  Classes  of  Mail  with  Second- 
Class  Publications 

Three  commenters  objected  to  the 
proposal  thai  loose  material  mailed  with 
bound  publications  must  be  considered 
third-class  material,  and  thus,  subject  to 
the  apphcable  third-class  rates  of 
postage.  The  proposal  has  been  revised 
so  that  loose  supplements  may  be 
mailed  with  bound  publications  under 
certain  conditions  (see  comment  15 
below).  However,  postage  at  the 
appropriate  P'irst-  or  third-class  rate 
must  be  paid  for  any  nongermane  and 
independent  material  as  prescribed  by 
the  regulations  in  section  136.3.  This  part 
of  the  proposed  rule  is  retained. 

2.  Third-Class  Enclosures  Mailed  with 
Second-Class  Publications 

No  comments  were  received  regarding 
the  proposal  that  a  combination  mail 
piece  consisting  of  second-cJass  and 
third-class  matter  must  be  prepared 
such  that  the  third-class  matter  will  not 
separate  from  the  second-class 
publication  while  m  (he  mails.  This  part 
of  the  proposed  rule  is  retained. 

3  Weight  of  Enclosed  Loose  Third-CIass 
Materials 

No  comments  were  received  regarding 
the  proposal  that  the  total  weight  of  all 
enclosed  third-class  materials  must  not 
exceed  the  weight  limit  prescribed  for 
third-class  mail  m  section  B21.1c.  This 
part  of  the  proposed  rule  is  retained. 


4.  Postage  Placed  on  Enclosure  or 

Attachment 

One  commenter  suggested  that,  on 
polywrapped  pieces,  one  of  the  permit 
impnnt  formats  shown  m  Exhibit  145.51 
b-c  should  be  allowed  to  be  placed 
immediately  below  the  words    Second 
Class."  as  an  alternative  to  placing  Ihe 
applicable  ihird-class  postage  on  ihe 
third-class  enclosure  or  attachment  This 
IS  currently  permitted  by  section  136.312 
which  stales  that  postage  may  be  placed 
on  the  outside  envelope,  wrapper,  or 
cover  by  using  precanceled  stamps, 
meter  stamps,  or  permit  imprints  The 
proposed  language  has  been  expanded 
to  include  First-Class  Mail. 

5.  Postage  Payment  Calculation  for 
Third-Class  Enclosures 

One  commenter  inquired  about  how 
third-class  postage  would  be  calculated 
on  enclosures  mailed  with  a  second- 
class  publicalior  This  commenter 
suggested  that  the  third-class  rates  to  be 
paid  on  each  piece  be  based,  in  certain 
respects,  on  the  comparable  second- 
class  rale  applicable  to  the  copy  of  Ihe 
publication  with  which  the  enclosure 
was  mailed-  This  commenter  surfaced  a 
difficult  question  of  how  a  mailer 
determines  the  proper  bulk  third  class 
rate  lo  pay  on  an  enclosure  in  a 
publication  mailed  at  second-class  rates, 
given  the  different  makeup  rules  for  the 
various  second-class  and  ihird-class 
rate  categories.  This  could  be  a 
complicated  problem  because,  for 
example,  a  publisher  needs  a  minimum 
of  six  copies  of  a  publication  to  be 
eligible  for  ihe  carrier  route  second- 
class  rate  while  a  third-class  mailer 
needs  a  minimum  of  ten  pieces  to 
qualify  for  the  earner  route  third-class 
rate. 

To  resolve  the  problem,  the 
commenler's  suggestion  has  been 
adopted  in  section  136.311c  in  the  final 
rule,  which  states  that  "The  applicable 
First-Class  or  third-class  rate,  based  on 
the  comparable  second-class  per  piece 
rate  category  applicable  to  the  copy  of 
the  publication  containing  Ihe  First- 
Class  or  third-class  enclosure  or 
attachment,  is  paid  on  the  enclosure  or 
attachment."  This  seems  Ihe  only 
reasonable  approach  to  take  to 
determine  postage  to  be  paid  for  First- 
Class  and  third-class  enclosures  and 
attachments  in  second-class 
publications.  To  do  otherwise,  the 
mailer  would  be  required  to  perform  a 
hypothetical  resortation  of  the  mailing, 
based  upon  Ihird-class  makeup 
requirements,  to  determine  the 
distribution  of  the  mail  pieces  among  the 
bulk  third-class  calegones.  This  would 
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be  a  difficult  and  expensive  task  for  the 
mailer  and  would  be  inconsistent  with 
the  treatment  of  the  second-class 
publication  as  the  pnmary  mail  piece  in 
the  combined  mailing. 

6.  External  Dimensions  of  Enclosures 

One  commenter  disagreed  with  the 
proposal  lo  set  the  maximum  external 
dimensions  of  an  enclosure  somewhat 
larger  than  Ihe  second-class  piece.  The 
commenter  suggested  that  the  enclosure 
should  not  exceed  the  size  of  the  outer- 
back  or  front  cover  of  the  publication 
regardless  of  whether  polywrapped. 
enveloped,  or  sleeved.  This  suggestion  is 
well  taken.  Such  a  requirement  for  both 
bound  and  unbound  second-class 
publications  will  help  ensure  that 
supplements  and  thud-class  enclosures, 
whether  loose  or  attached,  do  not 
separate  from  the  host  second-class 
pubhcation  while  being  sorted  for 
dehverj'.  making  it  more  expensive  to 
handle  and  dehver.  Therefore,  the  final 
rule  specifics  that  both  supplements  and 
third-class  enclosures  must  not  exceed 
the  dimensions  of  the  second-class 
publication.  In  addition  this  provision 
has  been  extended  !n  Firsl-Class 
enclosures. 

7.  Permit  Imprints  on  Ixjose  Third-^CIass 

Enclosures 

No  comments  were  received  regarding 
the  proposal  that  the  publication  and  ihe 
third-cldss  enclosures  must  he  prepared 
so  that  no  permit  imprmt  will  be  visible 
to  mail  handling  personnel.  This  part  of 
the  proposed  rule,  as  adopted,  has  been 
extended  lo  include  First-Class 
enclosures. 

6.  Location  of  Second-Class  Publication 

in  Polybag 

No  comments  were  received  regarding 
the  proposal  that,  if  enclosed  in  a  plastic 
wrapper  or  polybag.  the  second-clasB 
publication  must  be  the  top  or  bottom 
piece  and  its  title  must  be  visible.  This 
part  of  the  proposed  rule  is  retained. 

fl.  Addressing  Loose  Enclosures 

Two  commenters  saw  no  problem 
with  third-class  enclosures  being 
addressed  when  such  malenal  was 
enclosed  m  a  polybag-  However,  these 
comments  have  not  diminished  the 
concern  thai  mail  handling  personnel 
may  not  provide  the  polybagged  mail 
piece  containing  addressed  third-class 
mailer  the  appropriate  service 
prescribed  for  a  second-class 
pubUcation.  In  addition,  there  could  be 
confusion  when  postal  employees 
sample  mail  lo  collect  information 
which  will  be  used  to  determine  the 
costs  for  handling  the  mail.  For  these 
reasons,  this  proposed  rule  is  retained 


and  extended  to  include  First-Class 
Mail,  other  than  incidental  First-Class 
Mail. 

10.  First-CUss  Enclosures 

No  conunents  were  received  regardmg 

the  proposal  that  separate  and 
independent  pieces  of  First-Class  Mail 
(i.e..  matter  not  qualifying  as  incidental 
attached  mad  under  section  1364)  may 
be  mailed  as  enclosures  with  second- 
class  publications  when  postage  at  ihe 
appropriate  First-Class  rate  is  paid  for 
the  enclosed  materiaj  When  more  than 
one  such  piece  is  enclosed  with  the 
publication,  all  pieces  of  Firsl-Oass 
matter  inside  the  addressed  second- 
class  package  will  be  regarded  as  a 
single  enclosure  for  the  purpose  of 
computing  postage.  This  part  of  the 
proposed  rule  is  adopted. 

11  Markmgs  Required  on  or  for 
Enclosures 

No  comments  were  received  regarding 
the  proposal  that  the  mailer  must  mark 
each  piece  as  required  by  section 
136.325  when  postage  for  the  enclosure 
is  placed  on  the  outside  envelope. 
wrapper,  or  cover  of  a  pubhcation. 
Markmgs  are  not  required  when  postage 
is  placed  on  the  enclosure.  This  proposal 
is  adopted. 

12.  Editions  With  Supplements 

No  comments  were  received  regarding 
the  proposal  that  each  edition  of  a 
publication  must  have  a  separate 
mailing  statement  when  supplements 
are  included  in  copies  of  the  edition. 
This  proposal  is  adopted. 

13.  Defmilion  of  Supplement 
Two  comments  were  received 

regarding  the  new  proposed  defniilion 
for  a  supplement  as  consisting  of  one  or 
more  pnnted  sheets  prppared  as  part  of 
the  second-class  issue,  in  order  lo  be 
eligible  for  second-class  rates.  It  may 
contam  advertising  matter, 
nonadvertising  matter,  or  both.  One 
commenter  supported  the  definition 
proposed  in  the  third  [July  1987) 
proposed  rule.  Another  suggested  that  it 
was  too  vague  without  offering  any 
improvements.  We  are  satisfied  thai  the 
definition  proposed  in  the  fourth  (March 
1988)  proposed  rule  is  sufficiently 
precise  to  serve  its  purpose  in  these 
regulations. 

14.  The  Requirement  That  Supplements 
Be  Germane 

Five  comments  were  received 
regarding  the  proposal  that  supplements 
be  germane  to  the  issue,  being  omitted 
in  ihe  interest  of  space,  time,  or 
convenience.  Two  commenters 
indicated  thai  the  word  "germane" 


should  be  interpreted  lo  include  a!! 
pnnted  matter  which  relates  to  or 
consists  of  ser\1ces  or  products 
provided  by  the  publisher.  Another 
commenter  stated  that  the  word 
"germane"  should  be  treated  in  a 
broader  sense,  that  is,  lo  mclude  loose 
printed  materials  of  any  kind.  A  fourth 
commenter  stated  that  a  requirement  to 
securely  attach  a  supplement  to  a  page 
of  the  publication  conflicts  with  the 
supplement's  omission  "in  the  interest  of 
space,  time  or  convenience."  Another 
commenter  questioned  why  a 
supplement  should  have  lo  be  genoane 
lo  the  issue  or  publication 

The  direcUon  suggested  by  these 
comments,  if  adopted,  would  permit  the 
mailing  of  materials  which  are  clearly 
ihird-cldss  t>'pe  mailer,  for  example. 
samples  of  merchandise  and  products, 
independent  publications,  and 
publications  designed  for  advertising 
purposes.  These  matenals  are  not 
eligible  for  mailing  at  second-class  rales 
Accordingly,  Ihe  proposal  thai 
supplements  must  be  germane  lo  the 
issue,  as  required  in  current  regulations, 
is  retained-  However,  the  Postal  Ser\'ice 
has  decided  not  to  require  supplements 
10  be  bound  into  or  be  affixed  to  bound 
second-class  pubhcaUons  in  certain 
circumstances,  as  described  below. 

15.  Supplements  to  Bound  Publications 

Nine  comments  were  received 
regarding  the  proposal  thai  a 
supplement  lo  a  bound  publication  must 
be  bound  into,  or  permanently  attached 
within  the  publication-  One  commenter 
advised  that  if  the  supplementary 
material  bears  the  endorsement 
"Supplement  to'  followed  by  the  name 
of  the  second-class  publication,  it  should 
be  acceptable  loose  in  a  polybag. 
Another  commenter  urged  Ibal  bound  or 
permanently  attached  supplements 
would  make  the  second-class 
publication  it  accompanies  burdensome 
and  unwieldy  to  use  becfRise  the 
supplement  could  not  be  separated  from 
the  host  publication-  Still  another 
commenter  stated  that  the  March  3 
proposal  would  preclude  the  use  of 
expensive  potywrappmg  equipment  it 
had  purchased  and  that  the  proposals 
would  severely  harm  the  polybag  insert 
program  for  many  oublications. 

Another  comme-nter  opposed  this  rule 
stating  that  the  entire  polybagged 
package  should  be  considered  second- 
class  mail  for  postal  purposes.  Another 
commenter  said  use  of  a  polybag  allows 
loose  supplementary  materials  to  be 
treated  as  one  maU  piece  creating  no 
processing  difficulties  for  the  Postal 
Service.  This  commenter  also  stated 
that,  without  the  opportunities  for  using 
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new  technology,  many  small  publishers 
may  have  'o  close  Their  doors.  Still 
another  commenter  advised  that  to 
pursue  the  proposed  course  would 
aimply  mean  that  much  material  now 
being  mailed  would  cease  to  be 
produced.  Another  stated  that  it  is 
unreasonable  that  supplements  must  be 
bound  or  permanently  attached  within 
second-class  pubhcalions  when 
polywrapped.  The  commenter  stated 
that  binding  in  a  supplement  may  not 
always  guarantee  that  the  supplement  is 
germane  to  the  publication  and  that 
polybflgging  is  simply  a  more  efficient 
way  of  including  material  with  the  host 
piece  at  no  additional  handlmg  cost  to 
the  Postal  Ser\'ice.  Several  commentera 
also  said  the  proposals  would  eUminate 
the  practicality  of  polybagging  and  that 
numerous  printers,  mailers,  and 
publishers  have  invested  heavily  in 
polybaa  equipment. 

In  light  of  the  comments  received,  the 
language  proposed  as  §  425.42b  is  no 
longer  under  consideration.  As 
explained  in  comment  No  17.  the  final 
rule  recognizes  that  loose  supplements 
meeting  certain  requirements  may  be 
included  with  bound  publications. 

16.  Methods  Of  Identifying  Supplements 

Four  comments  were  received 
regarding  the  proposal  to  prescribe  a 
number  of  recommended  ways  to 
identify  supplements.  This  proposal 
s'.ated  that  evidence  that  material 
qualifies  ds  a  supplement  could  come 
from  indicators  such  as  including  the 
matenal  m  the  pagmati  in  of  the  copies 
of  the  second-class  publication,  listing 
the  material  in  a  table  of  contents  or 
elsewhere  in  the  second-claso 
publication,  showmg  the  second-class 
title  and  the  date  of  issue  in  the  foot  or 
date-lines  of  the  material,  and  showing 
"Supplement  to"  followed  by  the  name 
of  the  second-class  publication  or  the 
name  of  the  publisher  on  the  mafenal. 
However,  none  would  have  been 
mandatorv'  under  the  proposed  rule. 

One  commenter  suaaested  that  one  of 
the  four  should  be  compulsory  to 
identify  a  suppleineiu.  with  the  choice 
left  to  the  publisher  Another  commenter 
preferred  that  both  the  name  of  the 
publication  and  the  date  of  issue  be 
used  for  identifying  purposes  because 
the  Inclusion  of  such  information  would 
not  be  a  significant  burden  and  would 
serve  to  enhance  the  protection  of 
second-class  mail.  Another  commenter 
said  that  second-class  matter  should  be 
clearly  differentiated  from  any  other 
mail  matter  which  must  be  or  is  mailed 
a!  third-  or  fourth-class  rates  and, 
therefore,  urged  that  supplements  be 
required  to  be  endorsed  "Supplement 
to    followed  by  the  name  of  th" 


publication  or  the  name  of  the  publisher 
Another  commenter  e.xpressed  the 
opinion  that  the  inclusion  of  four 
reasonable  options  provides  a  publisher 
with  the  flexibility  to  deal  with  various 
situations  faced  during  the  publishing 
cyte  of  an  issue. 

After  careful  consideration  of  all  the 
comments  received  concerning  this 
issue,  in  tight  of  the  decision  that  some 
loose  supplements  will  be  permitted 
with  bound  publications,  the  Postal 
Service  has  decided  that  those 
supplements  need  to  be  identified.  The 
"Supplement  to"  endorsement  is  an 
imporiant  indication  that  the  material  is 
intended  for  distribution  with  the 
second-class  publication.  Accordingly, 
the  language  proposed  as  3  425.43a-d  is 
no  longer  under  consideration.  The 
language  is  changed  to  indicate  that  a 
loose  supplement  must  hear  the  printed 
endorsement  "Supplement  to"  followed 
by  the  name  of  the  second-class 
publication  or  the  name  of  the  publisher. 

17.  Loose  Supplements  with  Bound 
Publications 

Ten  commenters  suggested  that  loose 
supplements  should  be  permitted  with 
bound  publications  under  limited 
conditions.  The  commenters  suggested 
that  unbound  supplements  should  be 
acceptable  for  mailing  at  the  second- 
class  rates  provided  they  contain  only 
the  advertising  of  the  publifther's  own 
products  or  services;  or  not  less  than  25 
percent  nonadvertising  content;  or  not 
less  than  25  percent  of  the  kind  of 
advertising  described  in  I  422.232b  that 
is  prepared  by  the  publisher  or  a 
combination  of  this  type  of  advertising 
material  and  nonadvertising  material 
equal  to  at  least  25  percent  of  the 
content  of  the  supplement. 

The  Postal  Service  interprets  the 
suggestion  to  mean  that  a  supplement  to 
a  bound  publication  should  contain  a 
minimum  of  25  percent  nonadvertising 
matter  or  a  combination  of  25  percent 
nonadvertising  matter  and  advertising 
matter  prepared  as  editorial 
information. 

Based  upon  these  comments  and  those 
discussed  in  15  above,  the  final  rule 
provides  that  loose  supplements  may  be 
mailed  with  bound  publications  under 
certain  conditions  designed  to  prohibit 
abuse  of  second-class  mail  through  the 
inclusion  of  loose  supplements  in 
polybags.  Loose  supplements  are 
acceptable  if  enclosed  in  a  plastic 
wrapper  (polybag).  envelope,  paper 
wrapper,  or  if  the  combination  of 
supplement  and  publication  is  contained 
in  a  sleeve  and  the  supplements  are 
inserted  within  the  pages  of  the 
publications  and  held  in  place  by 
tension,  or  secured  in  such  a  manner 


that  they  will  not  be  separated  from  the 
publications  while  in  the  mails.  The 
commenters'  proposal  would  permll 
some  publishers  (who  sell  other 
products  or  services)  to  have  a  broader 
ability  to  mail  supplements  at  second- 
class  rates  than  other  publishers  (whose 
only  business  is  the  publication  of  a 
single  publication).  This  would  be  an 
unreasonable  preference  granted  to  only 
a  portion  of  second-class  publishers  and 
could  be  argued  to  be  a  violation  of  the 
PoBtal  Reorganization  Act  (39  U.S.C. 
403(c)J.  In  the  same  vein,  material  which 
is  specifically  classified  as  advertising 
matter  for  second-r.lasa  purposes  (under 
section  422.232b)  should  not  be  treated 
as  equivalent  to  nonadvertising  matter 
in  the  makeup  of  loose  supplements. 

However,  the  final  rule  does  accept 
that  loose  supplements  containing  at 
least  25  percent  nonadvertising  matter 
can  be  mailed  with  bound  publications. 
By  requiring  a  level  of  nonadvertising 
content  similar  to  that  required  for  the 
second-class  publication  as  a  whole,  the 
rule  should  avoid  the  serious  problems 
with  the  use  of  loose  supplements  with 
bound  publications  in  polybags. 

Thus,  the  final  rule  specifies  that  a 
loose  supplement  to  a  bound  second- 
class  pubUcation  must  contain  at  least 
25  percent  nonadvertising  matter.  This  is 
an  objective  test  which  should  be  easily 
understood  and  administered  and  is  a 
fair  response  to  those  publishers  who 
want  to  mail  loose  supplements  with 
bound  publications,  consistent  with  the 
compelling  need  to  maintain  the 
integrity  of  second-class  mail.  In 
addition  the  other  criteria  in  this  rule 
concerning  size  of  supplements,  use  of 
wrappers  and  envelopes,  and 
identification  of  supplements  will  help 
ensure  that  only  bona  fide  supplements 
will  be  mailed  loose  with  bound 
publications  at  the  second-class  rates. 

ifl.  Supplements  To  Unbound 
Publications 

Two  comments  were  received 
regarding  the  proposal  that  a 
supplement  to  an  unbound  publication 
must  be  combined  with,  and  inserted 
within  the  publication.  Both  commenters 
Indicated  that,  if  publishers  of  bound 
publications  must  bind  or  permanently 
attach  supplementary  materials  into  the 
publication,  then  publishers  of  unbound 
publications  should  nut  be  able  to 
merely  combine  or  insert  a  supplement 
within  the  unbound  publication.  In 
considenng  these  comments,  the  long- 
standing distinctions  between  bound 
and  unbound  publications  and  Ihetr 
different  methods  of  preparation  are 
compelling.  Although  binding  is  not  a 
requirement  for  second-class  entry. 
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many  publishers  choose  to  bind  their 
publications  to  provide  an  easy-to- 
handle  integrated  product  to  their 
rp.iders  FNjblishers  of  unbound 
publications,  i.e.  newspapers  and 
newsletters,  instead  fold  the  pages  of 
the  publication  together  to  create  an 
integral  product.  The  regulations  have 
required,  and  will  continue  to  require. 
that  p.jr1s.  sections  and  supplements  to 
unbound  publications  be  combined  with, 
■ind  inserted  within,  the  publication. 
Moreover,  this  rule  enables  publishers 
Lif  bound  publicahons  to  include,  under 
certain  conditions,  supplements  that  are 
loose  and  separated  from  the 
publication. 

19,  Computation  of  Postage 

No  comments  were  received  regarding 

the  proposal  that  the  advertising  and 
nonadvertising  content  of  supplements 
be  included  in  determining  the  total 
advertising  and  nonadvertising 
percentages  of  the  second-class 
publication.  Therefore  the  proposal  has 
been  adopted. 

20-  Permit  Imprints  On  Supplements 

Ten  comments  were  received 
regarding  the  proposal  that  a 
supplement  may  not  bear  a  permit 
inipnnt.  Eight  supporters  of  the  proposal 
concluded  that  the  permit  imprint  is  a 
clear  indication  that  such  material  was 
not  prepared  as  a  supplement  because  it 
contradicts  the  definitional  criterion  of 
"having  been  omitted  in  the  interest  of 
space,  time,  or  convenience  " 

One  commenter  said  that  material 
which  is  prepared  for  distribution  in 
second-class  periodicals,  and  also 
mailed  or  distributed  as  an  independent 
third-class  piece  should  not  be  eligible 
for  second-class  rates  or  service.  This 
commenter  said  its  view  was  consistent 
with  the  traditional  requirement  that  a 
supplement  be  "germane"  to  the  second- 
class  periodical  with  which  it  is  mailed. 
Another  commenter  expressed  the 
opinion  thai  a  supplement  containing  a 
third-class  postage  imprint  is  obviously 
an  advertising  piece  prepared  for  mass 
circulation  at  third-class  rates  and  urged 
that  such  advertising  be  excluded  from 
second-class  mail.  Onu  commenter 
opposed  the  proposal,  slating  that  some 
advertisers  prepare  their  advertising 
sections  with  the  intention  of 
distributing  some  pieces  with  second- 
class  pubhcations  and  others  alone  as 
third-class  mail,  the  commenter  also 
stated  that  the  proposal  may  inhibit 
some  advertisers  who  wish  to  maintain 
flexibility.  Another  commenter.  not 
opposed  to  the  proposal,  had  serious 
reservations  as  to  the  utility  of  Kuch  a 
rule  since  it  apparently  is  based  upon 
(he  premise  that  having  a  third-class 


imprint  indicates  thai  (he  matenal  was 
prepared  for  third-class  mailing 

The  presence  of  a  permit  imprint  on 
the  material  is  a  clear  indication  that  it 
was  prepared  for  distribution  as  third- 
class  matter  Such  matenal  should  not 
quahfy  as  e  supplement  to  a  second- 
class  publication  "Hie  proposed 
language  is  retained  in  this  rule 

21.  Paris  and  Sections 

No  comments  were  received  regarding 
the  proposal  that  materia!  prohibited  as 
supplements  may  not  he  prepared  as 
parts  or  sections.  The  proposed 
l.mguage  is  adopted  in  this  rule 

22.  Supplementi  Mailed  Separaleiy 

Nn  commnnts  werp  received  regarding 
the  proposal  that  a  supplement  may  not 
be  mailed  by  itself  at  second-class  rates 
of  postage,  but  is  subject  to  the 
applicable  third-  or  fourth-class  rates  of 
postage  according  to  weight.  Such  a 
separate  mailing  is  inconsistent  with  the 
concept  of  matenal  t>eing  a  supplement 
to  a  publication.  The  proposed  language 
is  adopted. 

23.  No  Addresses  On  Supplements 

Twelve  comments  were  received 
regarding  the  proposal  that  a 
supplement  may  not  be  addressed.  All 
were  in  favor  of  allowing  publishers  to 
print  the  delivery  address  on 
supplements  One  commenter  favored 
accepting  addressed  supplements, 
pointing  oul  that  the  address  could  ser\'e 
as  the  address  label  for  delivery  of  the 
publication.  Another  observed  that 
publishers  now  are  permitted  to  address 
receipts  and  orders  for  subscriptions 
and  other  incidental  Firsl-Class  Mail 
attachments  and  use  those  addresses  as 
the  delivery  address.  This  commenter 
felt  that  addressing  the  supplement  and 
using  that  address  as  the  delivery 
address  is  consistent  w  ith  these  long 
standing  postal  regulations.  One 
commenter  said  that  the  issues  of 
addressing  supplements  and  label 
carrier  usage  are  intertwined  because 
addressing  and  advertising  on  label 
carriers  are  natural  uses  of  current 
printing  technology  Accepting 
addresses  on  supplements  would  permit 
the  transfer  of  an  advertisement  from 
in-side  the  publication  to  the  supplement 
or  label  carrier. 

Consequently,  the  placement  of  the 
address  on  the  supplement  should  be  for 
the  convenience  of  the  publisher  and 
subscriber.  Another  commenter  wanted 
lo  know  what  processing  problem 
addressing  a  supplement  would  pose  for 
the  Postal  Semce.  expressing  the  view 
that,  very  often,  addressing  the 
supplement  Is  the  best  way  to  prepare 
the  package  tor  mailing.  The  commenter 


urged  that,  so  long  as  it  does  not  hinder 
processing  of  the  publication,  it  should 
be  allowed. 

In  view  of  these  points,  the  language 
proposed  as  5  425.42h  is  not  adopted. 
Instead,  under  the  final  n'!e  a  loose 
supplement  to  a  bound  second-class 
publication  may  be  addressed  if  that 
address  is  used  as  the  deliverj'  address 
for  the  second-class  piece  and  the 
address  is  surrounded  by  a  clear  area. 

24.  Use  of  ISSN  And  ISBN  Numbers  on 

Supplements 

Three  comments  were  received 
regarding  the  proposal  that  items 
bearing  an  ISSN  (International  Stdudard 
Sena!  .Number)  or  ISBN  (International 
Standard  Book  Numberl  will  be  deemed 
to  be  independent  publications  and  ma> 
not  be  mailed  as  supplements.  One 
commenter  indicated  that  after  a 
supplement  is  mailed  with  the  parent 
publication,  that  supplement  is 
advertised  as  a  stand-alone  monograph 
for  sale  to  nonsubscnbers.  To  facihtate 
librarians  checkmg  m  the  supplements, 
the  publisher  subsequently  prints  an 
ISBN  on  the  materia!  which  was 
iirigmaUy  issued  as  a  supplement  When 
the  single  copy  sale  is  made,  the  issue  is 
sent  at  the  fourth-class  book  rate.  Three 
commenters  stated  that  a  supplement 
bearing  the  ISSN  of  the  host  second- 
class  publication  should  be  acceptable 
for  mailing  as  a  supplement  to  a  second 
class  publication  The  final  rule  is 
modified  to  state  that  the  presence  of  an 
ISSN  that  18  not  the  same  as  the  ISSN  m 
the  host  second-class  publiciition.  or  the 
presence  of  an  ISBN  on  pnnted  matenal 
included  with  a  second-class  publication 
is  clear  evidence  that  the  matenal  is 
actually  a  separate  publication.  Thus, 
such  matenal  will  not  be  allowed  to  be 
mailed  as  supplements.  There  is  no 
problem,  however,  if  an  ISBN  is 
subsequently  printed  on  a  supplement 
for  separate  mailing. 

25.  Third-  or  Fourth-Class  Catabgs 

The  proposed  rule  would  provide  that 
third-  or  fourth-class  catalogs  arc 
examples  of  independent  publications 
that  may  not  be  mailed  as  supplements. 
One  commenter  indicated  that  it  should 
make  no  difference  if  the  material  is  a 
third-  or  fourth-class  catalog  since  both 
consist  of  printed  sheets  as  do  second- 
class  publications.  While  catalogs  may 
consist  of  printed  sheets,  the  important 
fact  is  that  they  are  independent 
publications,  not  supplements,  and  are 
subject  to  the  applicable  third-  or  fourth- 
class  rates  of  postage  depending  on 
weight.  Therefore,  the  proposed 
language  is  adopted. 
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26.  Products  and  Product  Samples 

In  response  to  the  proposal  to  exclude 
products  and  product  samples  from 
acceptance  as  supplements,  one 
commenter  indicated  that  calendars  of 
any  type  should  be  allowed  as 
supplements.  Section  425.44b  of  the 
proposed  rule  retained  the  current 
regulation  that  clearly  distinguishes 
between  calendars  of  events  and  wall 
and  desk  calendars  which  are  products 
or  product  samples  ineHgible  for 
inclusion  in  second-class  publications  as 
supplements.  This  is  an  appropriate 
distinction.  Properly  prepared  calendars 
of  events  may  be  included  as 
supplements  if  they  meet  ail  the 
requirements  for  preparation  of 
supplements.  Wall,  desk,  and  blank 
calendars  are  more  appropriately 
treated  as  ineligible  products. 

27.  Other  Publications  of  the  Publisher 

The  rule  also  proposed  that  a 
publication  owned  or  controlled  by  a 
publisher  of  an  existing  second-class 
publication  and  used  essentially  for  the 
advancement  of  any  other  business  or 
calling  of  those  who  own  or  control  the 
publication  may  not  be  mailed  as  a 
supplement  at  second-class  rates.  One 
commenter  urged  the  acceptance  of  any 
promotional  material  which  offers  for 
sale  products  or  services  germane  to  the 
publication  and  produced  by  the 
publisher  or  its  company 

The  comm?nter  did  not  provide  a 
rationale  for  this  idea  and  it  is  not  clear 
whether  the  commenter  is  concerned 
about  a  separate  publication  of  the 
publisher  or  just  promotional  material. 
The  latter  would  be  covered  by  the 
above  discussions.  For  publications. 
current  regulations  specify  that 
publications  owned  or  controlled  by 
individuals  or  business  concerns  and 
conducted  as  an  auxiliary  to  and 
essentially  for  the  advancement  of  any 
other  business  or  calhng  of  those  who 
own  or  control  them  are  designed  for 
advertising  purposes  and  are  ineligible 
for  second-class  rales.  It  would  violate 
this  principle  to  allow  a  mailer  to  send 
such  materials  at  second-class  rates  by 
designating  them  as  a  supplement.  This 
portion  of  the  proposed  rule  is  adopted. 
The  final  rule  also  clarifies  that  any 
other  second-class  publication  is 
considered  to  be  an  independent 
publication  that  would  not  qualify  as  a 
supplement  to  another  second-class 
publication. 

28.  General  Addressing 

Seven  comments  were  received 
regarding  the  proposal  that  label 
carriers  be  reserved  only  for  information 
such  as  (a)  the  second-class  imprint  or 


the  endorsement  "Second-Class"  in  the 
upper  right  comer  of  the  address  side  (or 
alternatively  the  second-class  imprint  or 
the  endorsement  'Second-Class"  on  the 
address  side  of  the  polybag):  (b)  the  title 
of  the  second-class  publication;  (c)  the 
address  to  which  the  mail  piece  can  be 
returned  if  it  is  undeliverable  as 
addressed  and  bears  the  endorsement 
"Return  Postage  Guaranteed;"  (d) 
subscription  renewal  information:  and 
(e)  requests  for  address  correction 
information  from  the  addressee, 
provided  the  address  is  surrounded  by  a 
clear  area  on  the  label  carrier 
(containing  no  information  other  than 
the  address  of  the  piece),  or  the  address 
is  clearly  visible.  All  seven  commenters 
asked  that  the  rules  enable 
advertisements  to  be  printed  on  the 
reverse  aide  of  label  carriers  based  upon 
the  current  practice  of  accepting 
advertisements  on  the  reverse  side  of 
detached  address  labels  used  in  the 
mailing  of  flats  at  the  third-class  rates  of 
postage.  This  seems  a  good  analogy  and 
the  rule  is  revised  to  accept 
advertisements  printed  on  the  back  of 
label  carriers.  Section  452.1g(l)  is  also 
revised  to  clanfy  the  alternative 
endorsement  permitted  on  a  clear 
wrapper. 

29.  Other  Addressing  Issues 

No  comments  were  received  regarding 
the  general  addressing  requirements 
that  prohibit  the  label  carriers  from 
rotating  inside  the  polywrapped  mail 
piece.  These  are  adopted. 

30.  Subscription  Order  Forms 
Comments  were  received 

recommending  that  (a)  subscription 
renewals  should  be  acceptable  when 
placed  inside  envelopes,  and  that  (b) 
publishers  be  able  to  include  promotions 
for  other  magazines  on  subscription 
order  forms. 

The  first  of  these  two  proposals  is 
already  acceptable.  However,  section 
425.6  is  being  amended  to  make  the 
regulations  clear  on  the  matter. 

With  respect  to  (b)  above,  provision  is 
already  made  in  section  425.6d  for 
combination  forms  for  two  or  more 
second-class  publications  issued  by  the 
same  publisher.  Promotions  for 
publications  issued  by  others  would 
constitute  advertisements,  and  must 
mee*  the  provisions  of  section  42S.9. 
Accordingly,  this  change  is  not  made. 

31.  Other  Endorsements  and  Markings 

The  need  for  another  change  not 
published  in  the  proposed  rule  was 
identified  as  the  comments  and 
regulations  were  examined.  The  final 
rule  amends  section  453.2a  so  that  the 
endorsement  "Second-Class"  may 


appear  on  the  address  side  of  an 
addressed  piece  rather  than  in  the  upper 
right-comer  of  the  address  side  when  a 
clear  plastic  wrapper  is  used.  This 
change  should  not  adversely  afTect  the 
Postal  Service's  ability  to  recognize 
addressed  pieces  of  second-class 
publications  and  to  provide  the  service 
the  copies  are  entitled  to  receive  when 
they  are  enclosed  in  clear  plastic 
wrappers.  Also,  it  will  allow  mailers  to 
more  easily  comply  with  the  notice  of 
entry  requirement  when  copies  of 
second-class  publications  are  mailed  in 
clear  plastic  wrappers. 

List  of  Subjects  in  39  CFR  Pari  1 1 1 

Postal  Service. 

In  view  of  the  considerations 
discussed  above,  the  Postal  Service 
hereby  adopts  the  following 
amendments  of  the  Domestic  Mail 
Manual,  which  is  incorported  by 
reference  in  the  Code  of  Federal 
Regulations  (see  39  CFR  111.1). 

PART  111— f  AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C  552(8),  30  U.S.C.  101. 
401.  403.  404,  3001-3011.  3201-3219.  3403-3406. 
3621.  5001. 

2.  In  Pari  138.  revise  section  136.31  to 
read  as  follows: 

PART  136— MIXED  CLASSES  OF  MAIL 


136.3    Mailing  Enclosures  of  Different 
Classes. 

136.31     With  Second-Class 
Publications. 

136.311    General. 

Except  BS  provided  in  136.312.  all 
enclosures  mailed  with  a  bound  publication 
mu8i  be  bound  inio  the  publication  or 
securely  affixed  to  a  page  of  the  publication. 
Enclosures  mailed  with  an  unbound 
publication  must  be  combined  with,  and 
inserted  within,  the  publication.  Separate  and 
independent  pieces  of  non-mcidental  First- 
Class  Mail  (i.e..  matter  not  qualifying  as 
incidental  First-Class  attached  mall  under 
136,4)  and  pieces  of  third-class  mail  may  be 
mailed  as  enclosures  with  second-class 
publications. 

.312    Loose  Enclosures.  Loose  enclosures 
may  be  mailed  together  with  a  bound  second- 
class  publication  only  when: 

a.  The  enclosure  and  the  second-class 
materials  are  totally  enclosed  in  an  envelope, 
plastic  wrapper  (polybag)  or  paper  wrapper, 
or  the  enclosure  and  the  second-class 
materials  are  contained  in  a  sleeve  and  the 
enclosures  are  inserted  within  the  pages  of 
the  publication  and  held  in  place  by  tension, 
or  secured  in  such  a  manner  that  they  will 
not  be  separated  from  the  publication  while 
in  the  mails;  and 
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b  For  third-class  matter,  the  total  weight  of 
all  enclosed  matenals  must  not  exceed  the 
weight  prescnhed  for  third-class  mail  in 
621.1(c) — It  must  be  less  than  16  ounces:  and 

c  The  external  dimensions  of  the  enclosure 
may  not  exceed  the  external  dimensions  of 
the  second-class  publication:  and 

d.  The  publication  and  the  enclosure  must 
be  prepared  so  that  any  perrnil  imprint  on  the 
enclosure  will  not  be  visible  to  mail  handling 
personnel:  and 

e  ff  enclosed  in  a  plastic  wrapper  or 
polybag.  the  second-class  publication  must 
be  the  top  or  bottom  piece,  must  face  out.  and 
Its  title  must  b«  visible;  and 

f.  The  enclosure  must  not  be  addressed. 

.313  Payment  of  Postage.  The  applicable 
Firat-Class  or  third-class  rate,  based  on  the 
comparable  second-class  per  piece  rate  paid 
on  the  copy  of  the  publication  containing  the 
enclosure  or  attachment  must  be  paid  for  the 
enclosed  matenal.  For  example,  if  there  are 
SIX  copies  for  a  carrier  route  and  the  carrier 
route  rate  is  paid  for  each  addressed  second- 
class  copy,  the  First-  or  third-class  enclosure 
or  attachment  will  also  qualify  for  the  carrier 
route  rate.  When  more  than  one  such  piece  of 
the  same  class  of  mail  is  enclosed  with  the 
publication,  they  may  be  treated  as  a  single 
enclosure  for  the  purpose  of  computing 
postage  The  applicable  First-  or  third-class 
postage  may  be  placed  on  the  enclosure  by 
using  precanceled  stamps  or  meter  stamps;  or 
the  postage  may  be  placed  on  the  outside 
envelope,  wrapper,  or  cover  by  using 
precanceled  stamps,  meter  stamps,  or  permit 
imprints.  Postage  at  the  second-class  rates 
must  be  paid  on  the  publication  in  the 
manner  prescribed  by  480. 

.314  Marking  Required-  When  postage  for 
the  enclosure  is  placed  on  the  outside 
envelope,  wrapper,  or  cover  of  a  publication, 
the  mailer  must  mark  each  piece  as  required 
by  136.325.  Markings  are  not  required  when 
postage  is  placed  on  the  enclosure. 

3.  In  part  425.  revise  425.23  by  adding  a 
new  section  425.234  to  read  as  follows: 
PART  425— WHAT  MAY  BE  MAILED 
AT  THE  SECOND-CLASS  RATES 


425.2    Issues  and  Editions. 


425.23    Editions. 

.234  When  a  supplement  is  included  in 
copies  of  an  edition,  the  publisher  must 
submit  a  separate  maihng  statement  for  the 
edition. 

4.  In  Part  425,  revise  section  425.4  lo 
read  as  follows: 

425. 4    Supplements. 

41  Definition. 

a  A  supplement  consisting  of  one  or  more 
printed  sheets  which  are  prepared  as  part  of 
the  second-class  issue  is  eligible  for  second- 
class  rates.  Except  as  otherwise  provided,  it 
may  contain  nonadvertising  matter, 
advertising  matter,  or  both. 

b.  The  supplement  must  be  germane  to  the 
issue,  having  been  omitted  in  the  interest  of 
space,  lime,  or  convenience- 


42  General  Conditions.  All  supplements  to 
a  publication  entered  as  second-class  mail 
must  meet  the  following  conditions: 

a.  The  nonadvertising  and  advertising 
content  of  the  supplement  is  included  when 
detennining  the  percentages  uf  advertising 
and  nonadvertising  matter  ui  each  issue. 

b.  The  supplement  may  not  bear  a  permit 
imprint. 

c  Material  prohibited  as  supplements  may 
not  be  prepared  as  parts  or  sections. 

d.  A  supplement  may  not  be  mailed  by 
itself  at  the  second-class  rales  of  postage. 

e.  The  external  dimensions  of  the 
supplement  may  not  exceed  the  external 
dimensions  of  the  second-class  publication. 

f  Material  which  is  not  added  to  compleic 
a  copy  of  8  second-class  publication,  or  is  not 
formed  of  printed  sheets,  or  is  otherwise 
ineligible  for  second-class  rates  cannot 
qualify  as  a  supplement  to  a  second-class 
publication.  Among  such  materials  are: 

(1)  Independent  PublicaUons.  Independent 
publications  may  not  be  mailed  as 
supplements.  Examples  include  third-  or 
fourth-class  materials  such  as  paperback 
books,  hardback  books,  catalogs,  and  other 
second-class  publications.  The  following 
characteristics  prm-ide  evidence  that  the 
printed  matenal  is  actually  a  separate 
publication:  masthead,  price,  volume  number. 
issue  number  or  stated  frequency  of  issue. 
Items  bearing  an  ISSN  (International 
Standard  Serial  Number)  that  is  not  the  same 
as  the  ISSN  printed  in  the  host  second-class 
publication  or  en  ISBN  llniemational 
Standard  Book  Number)  are  deemed  lo  be 
independent  publications  and  may  not  be 
ffailed  us  supplements.  Materials  that 
contain  their  awn  mastheads  and  do  not  bear 
the  title  of  the  host  second-class  publication 
on  the  front  cover  page  are  not  supplements. 

(2)  Products  and  Product  Samples.  Products 
and  product  samples  are  ineligible  as 
supplements.  Examples  include:  fa) 
Stationery  (such  as  pads  of  paper,  or  blank 
printed  forms),  (b)  cassettes,  (c)  floppy  disks. 
(d)  merchandise  samples,  (e)  swatches  of 
materials,  (f)  envelopes  containing 
enclosures,  other  than  receipts,  orders  for 
subscriptions  and  incidental  First-Class 
matter  and  |g)  wall,  desk,  and  blank 
calendars-  Properly  prepared  calendars  of 
events  may  be  included  as  supplements. 

(3)  Other  Publications  of  the  Publisher. 
Public:ations  owned  or  controlled  by  a 
publisher  of  an  existing  second-class 
publication  and  used  essentially  for  the 
advancement  of  any  other  business  or  calling 
of  those  who  own  or  control  it  may  not  be 
mailed  as  supplements. 

.43  Loose  Supplement  to  a  Bound 
Publication. 

A  loose  supplement  may  be  mailed 
together  wWh  a  bound  publication  when  it 
meet.'i  all  of  the  following  conditions: 

a-  The  combination  is  totally  enclosed  in  an 
envelope,  plaslic  wrapper  (polybag),  or  paper 
wrapper,  or  the  combination  is  contained  in  a 
sleeve  and  the  supplt'ment  is  inserted  within 
the  pages  of  the  publication  or  secured  in 
such  a  manner  that  it  will  not  be  separated 
fn.im  the  publication  while  in  the  mails, 

b.  The  supplement  miwi  bear  the  printed 
endorscmciil  "Supplement  lo"  followed  by 
the  name  of  the  publication  or  the  name  of 
ihp  publisher 


c.  The  supplement  must  contain  at  least  25 
percent  nonadvertising  matter. 

Note:  A  loose  supplement  to  a  bound 
publication  may  be  addressed  if  that  address 
is  used  as  the  delivery'  address  for  the 
publication.  The  address  must  be  located  in 
the  marmer  as  prescribed  by  Exhibit  452.1. 
and  the  address  must  be  surrounded  by  a 
clear  area. 

■44  Supplement  to  an  Unbound  Publication. 
A  supplement  to  an  unbound  publication 
must  be  combined  with,  and  inserted  within, 
the  publication. 

5.  In  Part  425,  revise  425.6  to  add  new 
subsection  425.&e  to  read  as  follows: 

425.6    Enclosures. 

Preparation  methods  include,  but  are  not 
limited  lo: 

e.  Inserted  in  an  envelope  thai  is  either 
attached  to,  or  enclosed  (either  loose  or 
bound)  within,  the  copies  of  a  second-class 
publication- 

e.  In  Part  452,  revise  452.1e,  and  add  a 
new  452.1g  to  read  as  follows: 

PART  452— ADDRESSING 

452. 1    General  Addressing. 


e.  When  addresses,  including  address 
strips,  are  placed  on  the  wrapper  or  envelope, 
or  directly  on  the  copies,  they  must  be  placed 
in  a  visible  position  When  the  address  is 
placed  on  the  wrapper,  it  must  appear  on  a 
flat  side  and  never  on  the  fold. 

g.  Addresses,  including  address  strips  may 
be  placed  on  a  label  carrier  (which  may  be 
card  or  paper  stock),  receipts  and  orders  for 
subscriptions,  incidental  First-CUss 
attachments,  and  supplements  when  totally 
enclosed  in  a  plastic  wrapper  (polybag), 
subject  to  the  following  conditions: 

(1)  The  label  carrier  must  bear  the 
following  items  of  information:  (a)  The 
second-class  imprint  or  the  endorsement 
"Second-Class"  in  the  upper  right  comer  of 
the  address  side  unless  "Second-Class"  is 
printed  on  the  address  side  of  the  polybag; 
(b)  the  title  of  the  second-class  publication; 
and  (c)  the  address  to  which  the  package  can 
be  returned  if  il  is  undeliverable  as  addressed 
and  bears  the  endorsement  "Return  Ptjslage 
Guaranteed." 

(2)  In  addition  lo  the  items  listed  in  (1 1 
above,  the  label  earner  may  bear  only  the 
following  additional  items  of  tnformaUoo:  (a) 
Subscription  renewal  information:  and  |b) 
requests  for  address  correction  information 
from  the  addressee,  provided  the  address  is 
surrounded  by  a  clear  area  on  the  label 
carrier  (containing  no  information  other  than 
the  address  of  the  piece).  In  addition,  the 
endorsement  "Third-Class  Mail  Enclosed,"  o^ 
First  Class  Mail  Enclosed."  as  appropriate. 
may  be  placed  below  the  second-class 
imprint  or  the  "Second-Class"  endorsemf  nl. 

Note:  Advertising  is  permitted  on  the  back 
of  label  carriers  provided  thai  the  appropnule 
rate  Is  paid  on  the  advertising.  I  he  procedure 
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far  computing  postage  on  sutih  mdtenal  is 
contained  in  i  462.333. 

13)  The  address  may  be  positioned  on  the 
label  carrier  in  the  maimer  shown  in  Exhibit 
452  1  The  label  earner  must  be  securely 
affixed  to  the  cover  of  the  publication  unless 
the  label  carrier  is  of  sufficient  size  to 
prevent  it  from  roiaiing  inside  the  plastic 
wrapper. 

(4)  Addresses,  includina  address  stnps 
may  be  placed  on  receipts  and  orders  for 
^'tbscriptiona  and  incidental  First  Class 
ditachmenis  Such  receipts  and  ardors  for 
^..bscnptions  w.d  incider.'<»l  Firsl-Class 
ditdchments  mu«(  be  securely  affixed  to  the 
cover  of  the  pubhcation.  unless  the  receipt. 
order  for  subsrnption  or  incidental  First- 
Clasft  attachment  is  of  sufficieni  Size  to 
prevent  it  from  rotating  inside  the  plastic 
wrapper  The  address  must  be  surrounded  by 
a  clear  area. 

(51  Addresses,  including  address  strips, 
may  be  placed  on  loose  supplements  mailed 
with  bound  publications  when  that  address  is 
used  as  the  delivery  address  and  the  address 
13  surrounded  by  a  clear  art^a  S^isi 
supplements  must  be  of  sufficient  size  to 
prevent  Ihem  from  rotating  mside  the  plastic 
wrapper 

6,  In  Part  4.53.  revise  453-2a  to  read  as 

foiiows: 

PART  453— MARKING 

REQUIREMENTS  AND 
ENDORSEMENTS 


•153-2    Endorsements  and  Other 
Markings. 

a.  Wrappers  and  Covers 

[i|  Upper  Right  Comers.  Sealed  or 
ensealed  envelopes  used  as  wfrappers,  clear 
plastic  wrap,  and  sealed  novpra  used  to 
enclose  publications  must  show  a  notice  of 
entry  in  the  upper-nght  comer  nf  the  address 
.irea.  When  a  clear  plastic  wrap  •%  used,  the 
pLbtication  must  be  placed  so  that  its  title 
will  always  be  visible 

(2|  Upper  Left  Comer  Ai  the  publisher's 
option,  the  name  of  the  publication  followed 
i-nrr.ediately  by  the  publication  number 
fLjrnished  by  the  Office  of  Classifiraiion  and 
R-ies  Administration.  Rates  and 
Classification  Departm^n:,  USPS 
Headquarters,  and  Lhe  mailing  address  to 
•rthich  undeiiverabie  copies  or  change  of 
aGiiress  nn'u.es  are  to  be  sent  may  be  shown 
;:i  Lit'  Ljf  ptT-it-ft  comer  The  publication 
narr^htT  ;n'.  ijdi^s  an  alpha  prefix  and  is  to  be 
w:!nin  parentfteses;  for  example;  THE 
NATIONAL  WEEKLY  U&SN  9678-543X1  or 
THE  COMMUNITY  JOURNAL  fUSFS  123- 
45ri\  See  455  2  a.  g.  h,  and  i.  and  453  2c  for 
aiaitional  instructions.  These  endnrsetnenta 
mdv  be  pnnted  directly  on  the  outside  of  the 
piihiication.  provided  they  can  be  recognized 
and  read  when  the  wrapper  is  m  place,  such 
as  when  the  publisher  uses  clear  plasnc 
wrappers  and  opaque  sleeves  which  only 
partially  cover  the  pubbcatron. 

( 3i  Alternative.  As  an  alternative  to 
printing  the  information  in  |1)  and  [2\.  only 
•he  words    Second-CiasB    (to  show  that 
second-class  postage  has  been  paid)  need  be 
printed  in  the  upper-nght  comer  of  the 


address  side  of  the  puhlir^tion.  the  upper- 
nght  comer  of  the  address  side  uf  sealed  or 
unsealed  envelopes  used  as  wrappers,  the 
upper-nght  comer  of  the  address  side  of 
opaque  plastic  wrap  and  sealed  covers,  or  on 
'he  address  side  of  clear  plastic  wrap 

A  transmittal  letter  making  these 
changes  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and 
transmitted  to  subscnbers 
automatically.  Notice  of  issuance  of  the 
transmittal  letter  will  be  published  in 
the  Federal  Register  as  provided  by  39 
CFR  in.3. 

Fred  Egglestoo. 

Assislan:  Genera!  Counsel.  LegisJadve 

Division. 

[FR  Doc  88-20962  Filed  9-14-88;  8:45  ainj 
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ENVIRONME^^^AL  PROTECTION 
AGENCY 

40  CFR  Pan  52 

I FRL  3447-7) 

Approval  and  Promuloatton  of  Air 
Quality  Implementation  Plans;  State  of 
Missouri;  Amended  Inspection  and 
Maintenance  Rules 

AGENCY:  Environmental  (Election 
Agency  (EPA). 
action:  Final  niJe. 

summary:  The  EPA  approves  the  state 
of  Missoun's  changes  to  its  motor 
vehicle  inspection  and  maintenance  (1/ 
M)  testing  program  requirements.  These 
changes  were  recommended  to  the  state 
of  Missoun  by  the  EPA  following  an  I/M 
program  audit  in  19fl5.  Three  rhnnges  to 
the  1/M  testing  requirements  were  made: 
(1)  The  use  of  a  12-inch  probe  instead  of 
a  6-inch  probe.  (2)  the  probe  is  to  be 
inserted  after  the  engine  is  restarted 
rather  than  before,  and  (3)  the  emission 
test  restart  procedure  is  to  be  used  on 
1981  and  newer  vehicles  manufactured 
by  Ford  Motor  Company  rather  than 
those  with  a  closed-loop  exhaust 
system. 

DATES:  This  action  will  be  effective 
November  14. 1988.  unless  notice  is 
received  on  or  before  October  17. 1988. 
that  adverse  or  critical  comments  will 
be  submitted 

ADDRESSES:  Comments  should  be  sent 
to  Michael  T.  Marshall.  Environmental 
Protection  Agency.  Region  VII.  726 
Minnesota  Avenue,  Kansas  City.  Kansas 
66101.  The  state  submission  is  available 
for  inspection  during  normal  business 
hours  at  the  above  address;  the  Missouri 
Department  of  Natural  Resources.  Air 
Pollution  Control  Program.  lefferson 
State  Office  Building,  205  Jefferson 


Street.  Jefferson  City.  Missouri  65101; 
and  the  Public  Information  Reference 
I'mt.  Fji\Tronraenlal  Protection  Agency. 
401  M  Street  SW.,  Washington.  DC 

20460. 

FOR  FURTHCR  MFOftMAIlON  CONTACT: 

Michael  T  Marshall  at  (913)  236-2893 

(I-TS  757-2893). 

SUPPLEMENTARY  INFORMATION:  In  june 

1979  the  Missouri  legislature  authorized 
a  pilot  I/M  study  tn  the  St.  Louis, 
Missoun,  area.  The  Missouri 
Department  of  Natural  Resounr.es 
(.MiJNR)  conducted  voluntary  testing, 
evaluated  equipment  and  types  of 
programs,  and  reported  its  findings  to 
the  Missouri  legislature  on  December  1. 

1980  Additional  I/M  legal  authority  was 
adopled  during  the  1983  legislative 
session.  The  Missouri  I/M  program  was 
made  part  of  the  Missoun  Vehicle 
Inspection  Program  in  the  city  of  St. 
Louis,  and  Jefferson.  St  Charles,  and  St. 
Louis  Counties  The  Missouri  State 
Highway  Patrol  (MSHP)  is  in  charge  of 
running  the  program.  The  MDNR 
provides  the  technical  assistance  for  the 
program  and  tracks  program  progress. 
'["he  MSHP  adopted  the  necessary 
procedures  and  njles  to  mcorporate  the 
emission  test  into  the  existing 
decentralized  safety  inspection  program 
on  November  1,  1983  (Volume  B.  Number 
11.  ■Mishoun  Register'*,  page  1361).  This 
included  Rules  11  CSR  50-2.370. 
Inspection  Station  Ucensing.  and  11 
CSR  50-2,400,  Emission  Test  Procedures. 
I/M  became  mandatory  in  the  St.  Louis 
area  on  January  1, 1984.  On  August  27. 
1984.  Missouri  submitted  the  necessary 
documentation  to  include  its  I/M 
program  in  the  SIP.  The  SIP  was  revised 
on  August  12. 1985  (50  FR  32411).  :» 
include  the  regulations  and  otiier 
elements  of  the  St.  Louis.  Missouri.  I/M 
program. 

An  audit  of  the  Missouri  I/M  program 
in  March  1985  by  the  EPA  disclosed  that 
Missouri's  I/M  regulations  did  not  meet 
the  provisions  of  the  federal  "Engine 
Restart  Idle  Test"  (40  FR  85.2211).  First. 
the  state's  rules  require  the  probe  (o  be 
inserted  into  the  tailpipe  for  emissions 
testing  before  the  vehicle  Is  restarted. 
The  probe  should  be  required  to  be 
inserted  after  the  vehicle  is  restarted. 
Secrnd.  the  state's  rules  require  all  1981 
and  newer  vehicles  with  a  closed-loop 
exhaust  system  that  have  failed  the 
initial  idle  emissions  test  to  have  a 
second  emissions  test  using  the  "Engine 
Restart  Idle  Test".  It  was  pointed  out  to 
the  state  that  Ford  Motor  Company  had 
petitioned  EPA  to  promulgate  the 
"Engine  Restart  Idle  Test"  for  all  its  1982 
and  newer  vehicles,  some  of  which  did 
not  have  closed-loop  exhaust  systems. 
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EPA  adopted  the  rule  on  June  21. 1984 
(49  FR  24320). 

The  state's  rules  require  the  testing 
probe  be  at  least  6  inches.  EPA  has 
determined  that  the  probe  should  be 
inserted  into  the  tailpipe  at  least  12 
inches  to  prevent  dilution  with  ambient 
air  while  testing  with  the  probe  in  the 
tailpipe. 

On  April  B.  1987.  the  MSHP  proposed 
to  amend  Rule  11  CSR  50-2.370. 
Innpection  Station  Licensing,  and  Rule 
1 1  CSR  50-2.400,  Emission  Test 
Procedures  (Volume  12.  Number  8, 
"Missouri  Register",  page  548)  to 
require: 

1.  All  emission  testing  probes  shall  be 
at  least  12  Inches  long  and  must  be 
inserted  a1  least  12  inches  into  the 
tailpipe; 

2.  All  1961  and  newer  Ford  Motor 
Company  vehicles  that  fail  the  initial 
idle  emission  test  must  be  retested 
following  the  engine  restart  idle  test 
procedure;  and 

3.  When  testing  a  vehicle  using  the 
engine  restart  idle  lest  procedure,  the 
probe  IS  to  be  inserted  after  the  vehicle 
IS  restarted. 

There  were  no  comments  received  on 
the  proposed  rule  changes. 

The  MSHP  adopted  the  changes  on 
June  15. 1987  (Volume  12,  Number  12. 
"Missouri  Register",  page  875)  and  they 
became  effective  as  state  rules  on  June 
25. 1987.  The  Missouri  Air  Conservation 
Commission  adopted  the  MSHP  rule 
amendments  as  a  revision  to  the 
Missouri  SIP  on  July  16, 1987.  The  state 
submitted  the  changes  to  EPA  Cor 
revision  to  the  Missouri  SIP  on 
December  27. 1987.  The  changes  meet 
the  provisions  of  40  CFR  85.2211,  which 
EPA  uses  as  a  standard  for  reviewing 
portions  of  I/M  testing  programs. 

The  stale  submission  constitutes  a 
proposed  revision  to  the  Missouri  SIP. 
The  Administrator's  decision  to  approve 
or  disapprove  a  proposed  revision  is 
based  on  the  comments  received  and  on 
the  determination  of  whether  or  not  the 
revision  meets  the  requirements  of 
sections  110  and  172  of  the  Clean  Air 
Act.  of  40  CFR  Part  51.  Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Stale  Implementation  Plans,  and  of  the 
19B2  SIP  policy  (46  FR  71B4,  January  22, 
1981) 

EPA  AcUoo 

1  hereby  find  the  portions  of  the 
Missouri  SIP  described  above  to  be 
approvable. 

"Today's  notice  takes  final  action  to 
approve  a  revision  to  the  Missouri  SIP 
for  changes  to  the  MSHP's  existing  I/M 
regulations.  EPA  is  publishing  this 
action  without  prior  proposal  because 
the  Agency  views  this  as  a 


noncontrovcrsial  amendment  and 
anticipates  no  adverse  comments  This 
action  will  be  effective  November  14. 
1986,  unless,  within  30  days  of  this 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  tv^o  subsequent 
notices.  One  will  withdraw  the  final 
action  and  another  wilt  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period-  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  November  14. 
1988. 

Under  5  U.S.C,  605(b).  I  certify  that 
this  action  will  have  no  BigniHcant 
economic  impact  on  a  substantial 
number  of  small  entities  (see  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Incorporation  by  reference  of  the  SIP 
for  the  state  of  Missouri  was  approved 
by  the  Director  of  the  Federal  Register 
on  )uly  1. 1982. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  as  amended,  judicial  review  of 
this  action  is  available  only  by  the  filing 
of  a  petition  for  the  appropriate  circuit 
on  or  before  November  14. 1988.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(see  section  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons.  Incorporation 
by  reference.  Intergovernmental 
relations.  Ozone.  Reporting  and 
recordkeeping  requirements. 

Date:  September  7. 1988. 
Lee  M.  Thomas. 
Administrvlor. 

Part  52  of  Chapter  1.  Title  40  of  the 
Code  of  Federal  Regulations,  is 
amended  as  follows: 
PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 
Subpart  AA— Missouri 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  7401-7542. 

2.  Section  52.1320  is  amended  by 
adding  paragraph  (cH60]  to  read  as 

follows: 

§  52.1320    ItfentincaUon  of  plan. 

(c)  •   '    • 


(60)  A  plan  revision  to  correct  motor 
vehicle  inspection  and  maintenance 
testing  deficiencies  was  submitted  by 
the  Department  of  Natural  Resources  on 
December  29. 1987. 

(i)  Incorporation  by  reference.  (A) 
Regulations  11  CSR  50-2.370  and  11  CSR 
50-2.400,  effective  |une  25. 1987. 

(FR  Doc.  88-21012  Filed  9-14-88:  8:45  am| 
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40  CFR  Part  52 

(Region  M  Docket  No.  84;  FRL-341»-7| 

Approval  and  Promulgation  of 
Implementation  Plans:  Revision  to  the 
State  of  New  York  Implementation 
Plan 

aoency:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  This  notice  announces  that 
the  Environmental  Protection  Agencj'  is 
approving  a  November  6. 1987  request 
from  the  New  York  State  Department  of 
Environmental  Conservation  to  revise 
its  State  Implementation  Plan  (SIP)  by 
granting  a  variance  to  Polychrome 
Corporation  in  Yonkers,  New  York  from 
specific  reasonably  available  control 
technology  (RACT)  emission  limits 
contained  in  a  State  regulation.  Part  228, 
"Surface  Coating,"  This  revision 
establishes  and  requires  the  use  of  a 
source- specific  RACT  emission  limit  for 
the  source.  Polychrome  Corporation  is 
located  in  the  New  York  City 
metropolitan  area,  a  nonatlainmenl  area 
for  ozone.  The  intended  effect  of  this 
action  is  to  revise  the  volatile  organic 
compound  emission  limit  for  Polychrome 
Corporation  in  the  New  York  SIP- 
EFFECTIVE  DATE:  This  action  will  be 
effective  November  14,  1968  unless 
notice  is  received  by  October  17. 1988 
that  someone  wishes  to  submit  adverse 
or  critical  comments. 
ADDRESSES:  All  comments  should  be 
adressed  to:  Christopher  J.  DaggetL 
Regional  Adminstralor.  &ivironmenlal 
Protection  Agency.  Region  U  Office.  26 
Federal  Plaza.  New  York.  New  York 
10278. 

Copies  of  the  slate  submittal  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Region  II  Office,  Air  Programs  Branch, 
Room  1005.  26  Federal  Plaza.  New- 
York.  New  York  10278 
Environmental  Protection  Agency. 
Public  Information  Reference  Unit,  401 
M  Street.  SW.  Washington.  DC  20460 
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New  York  State  Department  of 
Enviromnental  Conservation.  Division 
of  Air.  50  Wolf  Road.  Albany.  New 
York  12233-0001 

FOR  FURTHER  INFORMATIOM  CONTACT: 

William  S.  Baker,  Chief.  Air  Programs 

Branch,  Environmental  Protection 

.Agency.  Room  1005,  26  Federai  Plaza, 

New  York.  New  York  10278.  (212)  264- 

2517 

SUPPi£MENTARY  INFORMATION: 

Background 

(In  \  ...v.-mber  6. 1987.  (he  New  York 
>'  lie  Department  of  Env^ronmenla! 
Conservation  (NYSDEC)  submitted  to 
'he  Environmental  Protection  Agency 
(EPA)  a  request  to  revise  its  State 
Implementation  Plan  (SIP)  for  ozone. 
This  SIP  revision  request  involves  a 
variance  from  volatile  organic 
compound  (VOC)  emission  limits  for  a 
lithographic  plate  manufacturing  facility. 
The  facility  is  owned  by  the  Polychrome 
Corporation  and  is  located  in  Yonkers. 
New  York,  a  designated  nonattainmenl 
area  for  ozone.  This  facility  is  subject  to 
the  SIP  approved  emission  standard  of 
2-6  lbs  VOC/(gafton  coating  minus 
water)  in  Title  6  NYCRR.  Chapter  UI. 
Part  22B. 

Polychrome  manufactures  and  uses 
light  sensitive  speciality  coatmgs  that 
contain  as  much  as  99  percent  or  more 
solvent  by  volume  and  emits 
approximately  130  tons  per  year  of 
VOCs.  Because  of  the  unusually  high 
solvent  content  of  ;he  current  coatings 
and  the  inability  of  the  source  to  use 
reformulated  coatings.  Polychrome 
would  be  required  under  Part  228  to 
install  add-on  controls  to  destroy  or 
remove  at  least  99.7  percent  of  the  VOCs 
currently  emitted  from  their  coating 
processes  in  order  to  meet  the  2.6  lbs 
VOC/(gaIIon  coating  minus  water) 
standard.  Polychrome  believes  this 
degree  of  control  to  be  both 
technologically  and  economically 
infeasible  and  is  seeking  a  waiver  from 
meeting  this  standard,  Under  Part 
228.3(di  NYSDEC  may  accept  a  lesser 
degree  of  control  if  a  source  can  submit 
satisfactory  evidence  that  the  2.6  lbs/ 
gallon  standard  is  technologically  and 
economically  infeasible  and  that  a 
lesser  degree  of  control  is  sufficient  to 
meet  the  definition  of  Reasonably 
Available  Control  Technology  (RACT). 
Polychpome  is  proposing  to  install  a 
thermal  incinerator  with  98  percent 
destruction  efficiency  and  a  capture 
system  with  a  92  percent  collection 
efficiency  to  meet  RACT 

Technological  Infeasibility 

Polychrome  has  investigated  both 
reformulation  and  add-on  controia  to 


reduce  VOC  emissions  from  its  three 
coil  coating  stations,  each  of  which  is 
located  in  a  separate  booth. 

•  Rehrmuhuon 

Polychromes  Research  and 
Development  Department  has 
investigated  both  high-solids  and  water- 
based  coalings  Their  research  into  high- 
solids  coatings  has  shown  that,  while 
some  of  the  solids  concentrations  can  be 
increased,  others  cannot  because  they 
are  at  their  solubility  limits,  ITiese  solids 
drop  out  of  the  solution  resulting  in 
either  a  concentration  gradient  on  the 
plate  or  a  deficiency  of  one  or  more  of 
the  components  in  the  applied  coating. 
For  Polychromes  lithographic  plates  to 
perform  properly  the  sohds  must  be 
distributed  evenly  throughout  the 
coating.  Moreover,  there  are  no  known 
substitutes  for  organic  compounds  to 
achieve  the  necessary  wettiiig 
properties.  In  addition  to  wetting 
concerns,  the  light  sensitive  solids  in  the 
coating  are  not  soluble  in  water.  The 
coatings  al.<to  have  a  limited  useful 
storage  life.  Therefore,  based  on 
Polychrome's  evaluation,  its  coating 
solutions  are  at  the  maximum 
percentage  of  solids  possible,  and 
cannot  employ  water  as  a  substitute 
solvent. 

•  Capture  and  Incineration 

In  order  for  Polychrome  to  achieve  a 
cjq  7  ptTv^ent  overall  control  efficiency 
with  an  incinerator  with  99.7  percent 
destruction  efficiency.  100  percent  of  the 
VOCs  emitted  from  the  coating  areas 
would  need  to  be  captured.  While 
Polychrome  already  employs  a  totally 
enclosed  booth  for  each  coaling  station 
which  is  kept  under  negative  pressure,  it 
would  be  incorrect  to  claim  that  a  100% 
capture  efficiency  is  practically 
attainable  on  a  consistent  basis.  Some 
losses  In  the  system  are  unavoidable 
during  opening  booth  doors  for  entry 
and  exit  of  plant  personnel,  openings  for 
web  passage  into  and  out  of  the  coating 
room,  or  openings  for  bearings  shafts. 
These  factors  are  discussed  in  detail  in 
a  capture  efficiency  report  submitted  to 
EPA  entitled,  "Coaling/Drying  System." 
Polychrome  found  thai  a  99.7  percent 
efficient  unit  would  require  a 
combustion  temperature  of  1800  "F  and  a 
two-second  retention  lime.  Polychrome 
claims  that  an  incinerator  with  a 
thermal  efficiency  of  99.7  percent  could 
not  be  guaranteed  by  the  manufacturer. 

Equipment  specifications  and 
worksheets  were  submitted  in  a 
document  prepared  by  Smith 
Engineering  Company/Smith 
Environmental  Corporation  entitled. 
"The  Smith  Material." 


The  ElPA  has  reviewed  and  evaluated 
the  technical  materials  submitted  to 
support  this  variance  request  for 
Polychrome  and  finds  that  a  100  percent 
capture  system  and  a  997  percent 
overall  VOC  emission  reduction 
(capture  efficiency  times  destruction 
efficiency)  is  not  practically  obtainable 
for  this  facility. 

Economic  Infeasibtlity 

Polychrome  performed  an  economic 
review  in  accordance  with  the 
NYSDEC's  Air  Guide  20.  a  New  York 
State  guidance  document  for  assessing 
economic  infeasibitity.  This  document  is 
based  on  previous  guidance  complied  by 
TRC  Environmental  Consultants.  Inc.  for 
the  determination  of  planl-Bpecific 
RACT  for  the  paper  and  fabric  coating 
industries  of  Massachusetts.  The  TRC 
report  discusses  three  criteria  upon 
which  a  decision  rjin  be  based:  (1) 
"Return  on  Assets" — how  much  control 
equipment  cost  a  source  owner  can 
afford  and  still  earn  a  competitive  rate 
of  return.  (2)  "Reduction  in  Profits" — 
how  much  could  profits  be  reasonably 
rcducf»d  to  pay  for  control  equipment  to 
meet  RACT  requirements,  and  (3)  "Cost 
Effectiveness" — RACT  determinations 
should  safeguard  against  cost  ineffective 
use  of  fund  for  VOC  control. 
Polychrome's  economic  analysis  is 
contained  in  a  report  entitled.  "Cost  and 
Econotnic  Infeasibility  of  High 
Etficiency  VOC  Incineration  System  for 
Lithographic  Plate  Manufacturing 
Operations." 

EPA  also  performed  an  economic 
assessment  which  indicates  that  widely 
differing  expenditures  for  control 
equipment  ranging  from  95  percent 
destruction  efficiency  to  99.7  percent 
destruction  efficiency  did  not 
significantly  affect  Polychrome's 
"Return  on  Assets  '  or  "Reduction  m 
Profits."  However,  the  "Cost 
Effectiveness"  varied  considerably.  The 
costs  of  99.7  percent  efficiency  were 
significantly  higher  than  those  cited  in 
the  TRC  report  as  a  cost  considered  to 
be  marginally  cost  effective  for  surface 
coaters  to  pay  for  pollution  control. 
These  values  are  based,  in  part,  on 
background  data  contained  in  the 
Polychrome  economic  report. 

EPA  concludes  that  Polychrome  might 
be  able  to  afford  to  purchase  the  99.7 
percent  efficient  unit,  but  that  the  cost  of 
control  would  be  significantly  in  excess 
of  that  borne  by  other  VOC  based 
coating  users.  Based  on  the  EPA 
assessment  of  costs  of  vanous  control 
efficiencies,  a  99,7  percent  efficient  unit 
goes  beyond  what  would  be  considered 
RACT  in  this  situation.  In  this  situation 
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a  98  percent  destruction  efficiency  is 
practicable. 

Alternate  Control  System 

The  Poiyclirume  variance  proposes  to 
implement  capture  efficiency 
improvements  and  the  installation  of  a 
9.000  standard  cubic  feet  per  minute 
(SCFM)  thermal  incinerator  with  96 
percent  destruction  efficiency.  The 
capture  system  will  collect  92  percent 
the  VOCs  emitted  from  all  coating 
rooms,  coating  head  enclosures,  holding 
tank  rooms,  and  dryers.  When  combined 
with  the  98  percent  destruction 
efficiency  thermal  incinerator,  this  will 
provide  an  overall  removal  efficiency  of 
90  percent.  The  operating  permit  also 
contains  requirements  for  inspecting  and 
maintaining  the  seals  and  gaskets  on  the 
booths  to  maximize  the  vapor  collection 
efficiency. 

EPA  is  unaware  of  any  other 
lithographic  plate  manufacturer  in  the 
nation  employing  controls  as  stringent 
as  these.  Both  capture  efficiency  and 
destruction  efficiency  are  to  be  verified 
during  performance  testing  conducted  in 
accordance  with  New  Source 
Performance  Standards  (NSPS)  test 
procedures  for  coil  coalers. 

Summary 

EI'A  agrees  with  the  NYSDEC  finding 
that  Polychrome  is  technically  unable  to 
reformulate  its  existing  coatings  without 
8Hvpr«»«»Iy  "effecting  the  quality  of  their 
product  and  it  is  technologically  and 
economically  infeasible  to  construct  and 
operate  a  control  system  with  99.7 
percent  overall  control  efficiency.  EPA 
finds  that  the  proposed  control  system 
in  the  variance  request  for  Polychrome 
should  be  considered  RACT  in  this 
particular  situation.  Therefore.  EPA 
approves  the  vanance  request. 

This  notice  is  issued  as  required  by 
Section  110  of  the  Clean  Air  Act.  as 
amended.  The  Administrators  decision 
regarding  the  approval  of  this  plan 
revision  is  based  on  its  meeting  the 
requirements  of  section  110  of  the  Clean 
Air  Act  and  40  CFR  Part  51. 

EPA  is  publishing  this  SIP  revision 
request  without  prior  proposal  because 
the  EPA  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  commenta.  This  action  will  be 
effective  60  days  from  the  date  of  this 
Federal  Register  notice  unless,  within  30 
days  of  its  publication,  notice  is 
received  that  adverse  or  critic.al 
comments  will  be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
dale  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 


proposal  of  the  action  and  estabhshing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  60  days  from 
today.  (See  47  FR  27073  dated  {une  23. 
1963). 

Under  5  U.S.C.  605(bl,  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  within  60  days  from  date  of 
pubhcation.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  307(b|(2ll. 

List  of  Subjects  in  40  CFR  Pari  52 

Air  pollution  control.  Hydrocarbons, 
Ozone,  Incorporation  by  reference. 

Note. — Incorporation  by  Reference  of  the 
Slate  Impltmentation  Plan  for  the  State  of 
New  York  was  approved  by  the  Director  of 
the  Federal  Renter  on  July  1. 1982. 

Date  July  19. 1988. 
Le«  M.  Thomas, 

Administmtor.  EnvironmeBtai  Protection 
Agency 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Title  40.  Chapter  I.  Subchapter  C,  Part 
52.  Code  of  Federal  Regulations  is 
amended  as  follows: 

Subpart  HH— New  York 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U  S  C.  7401-7642 

2.  Section  52.1670  is  amended  by 
adding  new  paragraph  (c)(78)  to  read  as 
follows; 

§  52.1670    Wentittcatlon  of  plan. 
(c)  •   •    • 

(78)  A  revision  to  the  New  York  State 
Implementation  Plan  was  submitted  on 
November  6, 1987  and  February  17. 1988 
by  the  Nev*  York  State  Department  of 
Environmental  Conservation, 
(i)  Incorporation  by  reference, 
(A)  Operating  Permit  number 
A551800097900017  for  Polychrome 
Corporation  effective  January  29,  1988 
submitted  by  the  New  York  State 
Department  of  Environmental 
Conser\'ation. 


(n)  Additional  Materials- 
[FR  Doc.  16S3a  Filed  9-14-98:  8:45  amj 
BtUiNO  COOC  tSfiO-W-M 


40  CFR  Part  52 

!FRL-343»-€l 

Approval  and  Promutgatlon  of 
Implementation  Plans;  Ohio 

agency:  U.S.  Environmental  Protection 
Agency  (LISEPA). 
action:  Final  rule. 

SUMMARY:  USEPA  is  appro\nng  a  site- 
specific  revision  to  the  ozone  portion  of 
the  Ohio  Stale  Implementation  Plan 
(SIP)  for  the  Huffy  Corporation  Bicycle 
Assembly  Plant  (Huffy  Corporation}  in 
Mercer  County.  Ohio.  The  revision 
exempts  the  spray  coating  lines  at  the 
Huffy  Corporation  from  the 
requirements  contained  in  Ohio 
Administrative  Code  (OAC)  Rule  3745- 
21-09{U(lll  of  the  Ohio  ozone  SIP. 
USEPA's  action  is  based  upon  an  April 
9,  1986,  revision  request  that  was 
submitted  by  the  Slate.  USEPA  is 
approving  this  revision  because  the 
source  is  located  in  Mercer  County 
which  is  a  rural  attainment  area  for 
ozone.  The  Clean  Air  .Act  does  not 
require  States  to  impose  RACT  level 
VOC  control  m  areas  thai  have  always 
been  in  attainment  with  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone. 
EFFECTTVE  DATt  This  rule  will  become 
effective  on  October  17. 1988. 
AOORESSES:  Copies  of  this  revision  to 
the  Ohio  SIP  are  available  for  inspection 
at:  (It  is  recommended  that  you 
telephone  the  contact  person  provided 
below  before  visiting  the  Region  V 
office.) 

U.S.  Environmental  Protection  Agency. 
Region  V.  (5AR-261,  Air  and  Radiation 
Branch.  230  S.  Dearborn  Street. 
Chicago,  Illinois  60604 
Ohio  Environmental  Protection  ARency. 
Office  of  Air  Pollution  Control,  1800 
Water  Mark  Drive.  P.O.  Box  1049. 
Columbus.  Ohio  43266-0149 
U.S.  Environmental  Protection  Agency. 
Public  Information  Reference  Unil  401 
M  Street.  SW  .  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  COffTACT: 
Debra  Marcantonio  (312)  886-6088. 
SUPFlfMENTARY  INFORMATION:  On  April 
9. 1986.  the  Ohio  Enviroiunental 
Protection  Agency  (OEPA)  submitted,  as 
a  revision  to  its  ozone  SIP.  a  request  to 
exempt  the  Huffy  Corporation  Bicycle 
Assembly  Plant  in  Celina.  Ohio  from  the 
requirements  contained  in  Ohio 
Administrative  Code  (OAC)  Rule  3745- 
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21-09{U)(1]  of  the  Ohio  ozone  SIP  The 
current  rule  requires  Huffy  Corporation 
to  comply  by  meeting  emission  hmjts 
between  3.5  and  4.3  pounds  of  volatile 
organic  compound  (VOC)  per  gallon  of 
coating,  excluding  water  (depending 
upon  the  coating  used.)  The  request  for  a 
^ev^s^on  was  submitted  m  the  form  of  a 
change  to  Ohio's  VOC  rules.  OAC  RuIp 
374.V21-09  (U)(2]()}  contams  this 
exemption  for  Huffy  Corporation.  This 
revision  became  effective  in  the  State  of 
Ohio  on  May  9. 1986. 

On  March  31.  1987  (52  FR  10241) 
rSEPA  proposed  to  approve  this  SIP 
revision  for  the  following  reasons: 

(1)  The  Huffy  Corporation  is  in  Mercer 
County,  which  is  a  rural  attainment  area 
for  ozone.  The  Clean  Air  Act  does  not 
require  States  to  impose  RACT  level 
VOC  control  in  areas  that  have  always 
been  in  attainment  with  the  National 
Ambient  Air  Quality  Standards 
(N.\AQS)  for  ozone: 

(2)  Approval  of  this  SIP  revision  will 
not  mcrease  the  histoncal  VOC 
emission  level  from  this  source,'  Under 
L'SEPAs  existmg  policy,  however,  no 
demonstration  of  attauiment  and 
maintenance  was  required  in  the  SIP  for 
rural  ozone  attainment  areas. 

The  notice  of  proposed  rulemaking 
further  stated  that  the  original  RACT 
limitation  was  imposed  by  the  State,  not 
to  satisfy  an  ozone  nonattainment  SIP 
planning  requirement,  but  rather  to 
allow  the  State  to  have  an 
accommodative  StP.  The  original 
principle  of  this  accommodative  ozone 
SIP  for  areas  classified  as  attainment/ 
unclassifiable  was  to  require  RACT- 
level  controls  on  existing  sources  in  lieu 
of  requiring  new  major  sources  of  VOC 
to  do  p reconstruction  monitoring-  This 
monitoring  would  normally  be  required 
of  new  major  sources  in  attainment/ 
unclassifiable  areas  under  USEPA's 
prevention  of  significant  deterioration 
(PSD)  regulations.  The  rationale  behind 
this  tradeoff  is  that  the  "extra"  emission 
reductions  obtained  from  these 
additional  RACT  controls  would  be  able 
to  accommodate  new  source  growth  m 
these  attainment/unclassifiable  areas. 
As  a  result  of  USEPA's  final  approval  of 
this  StP  revision  for  the  Huffy 
Corporation,  the  plan  for  Mercer  County 
can  no  longer  be  considered  to  contain 
RACT.  Therefore,  this  approval  cancels 
the  accommodative  SIP  for  Mercer 
County  This  means  that  all  ma)or  VOC 
sources  and  maior  modifications  in  this 
county  must  comply  with  all  the  PSD 


'  L'SEPA  wahes  -o  clanfy  that  ;hj*  s'dterTien'  is 
fjas^d  on  the  pr^tent  'jae  of  coa'ingB  and  pre*«*nT 
ievf  I  of  production  Chanses  in  ihe  uftp  of  \he 
caaii^^i  and/of  pirjducrion  level  could  how«vvr 
rpiul!  <n  incT«a9«d  emisaiona 


mnnitoring  requirements.  Because  this 
portion  of  the  State's  accommodative 
SIP  never  had  any  effect  relative  to  any 
designated  ozone  nonattainment  area 
SIP.  the  RACT  relaxation  in  this  notice 
will  also  have  no  effect  on 
nonattainment  areas  All  sources 
wishing  to  locate  m  nonattainment  areas 
must  comply  with  the  State's  federally 
approved  Part  D  new  source  review 
program. 

Final  Actioo 

USEPA  did  not  receive  any  public 
comments  during  the  comment  period 
provided  in  the  notice  of  proposed 
rulemaking.  Therefore,  for  the  reasons 
stated  above,  USEPA  is  taking  final 
action  to  approve  this  SIP  revision  for 
the  Huffy  Corporation  m  Mercer  County. 
Ohio. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(bl(i)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  Slates 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  14.  19flB.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307fb)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
irxorporation  by  Reference. 
Intergovernmental  relations,  Ozone. 

Note  —Incorporation  by  reference  of  the 
Stdte  Implementation  Plan  for  ibe  Stale  of 
Ohio  was  approved  by  the  Director  of  the 
Federal  Register  on  [uly  1. 1982. 

Dated:  August  25. 1988, 
L«e  M.  Thomaa, 
'Sdimr.'stralcT- 

PART  52— APPROVAL  AND 
FROMULGATION  OF 
IMPLEMENT A'nON  PLANS 

Ohio— Subpart  KK 

"1  i:le  40  of  the  Code  of  Federal 
Regulations.  Chapter  I.  Pari  52.  is 
amended  as  follows: 

1  The  authonty  citation  for  Part  52 
continues  to  read  as  follows: 

-Authority:  42  U  S-C.  7401-7462 

2.  Section  52.1870  is  revised  by  adding 
new  paragraph  (c|l79I  lo  read  as 

follows. 

§  52.1670    Idcntiftcatlon  of  plan 

tc)  *   '   • 

(79)  On  April  9. 1986.  the  Ohio 
Environmental  Protection  Agency 
(OEPA)  submitted  a  request  for  a 


revision  to  the  Ozone  State 
Implementdlion  Plan  (SIP)  for  the  Huffy 
Corporation  in  Celina  Ohio  (Mercer 
County),  This  rpvlsion  was  in  the  form 
of  a  rule  which  is  applicable  to  the  Huffy 
Corporation  in  Mercpr  County. 

(i)  Incorporation  by  reference. 

(A)  Ohio  Administrative  Code  (OAC) 
Rule  3745-2l-09(U)(2J(j).  effective  May 
9.  19S6. 

[VH  Dtx:  B0-1977U  Filed  9-14-88;  8:45  am) 
BItxmO  CODE  •SSO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

I  MM  Dockat  No.  67-332;  RM-5751 1 

Radio  Broadcasting  Services;  Oildale. 
CA 

AOCNCV:  Federal  Communications 

Commission 

ACTIOM:  Final  rule. 

summary:  This  document  substitutes 
Channel  237B1  for  Channel  237A  at 
Oildale.  California,  and  modifies  the 
Class  A  license  of  Buckley  Broadcasting 
Corportion  of  California  for  Station 
KLLY(FM)  as  requested,  to  specify 
operation  on  the  Class  Bl  channel. 
thereby  providing  that  community  with 
its  first  wide  coverage  area  FM  ser\'ice. 
Reference  coordinates  for  Channel 
237B1  at  Oildale  are  35-30-01  and  119- 
00-14.  With  this  action,  the  proceeding 
is  terminated. 

EFFECTIVE  DATE:  October  14,  1988 
FOR  FURTHER  INFORMATION  CONTACT: 
N'ancv  jovner  M.iss  Mpdia  Bureau.  (202) 
634-65J0' 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No  87-332. 
adopted  August  5.  1988,  and  n?leased 
August  30.  198«,  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copvmg  during  normal 
business  hours  m  ihf  FCC  Dockets 
Branch  (Room  23(1).  IMIH  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcnpllon  Service. 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140.  Washington.  DC  2Wi? 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-4  AMENDED! 

1  The  authonty  citation  for  Part  73 
continues  to  read  as  fallows: 


Authority:  47  US  C  IM.  303. 
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S  73.202    [AfTMndedl 

2.  Section  73.202(bl,  the  Table  of  FM 
Allotments,  under  Oildale,  Cahfornia,  is 
amended  by  removing  Channel  237A 
and  adding  Channel  237B1. 

Fedi^ral  CommuniMlioni  CommJaston. 
Steve  kamiiuir. 

Deputy  Chief.  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Dor.  flfl-21076  Filed  9-14-88:  8:45  ami 
BtLUHQ  COM  B7I3-41-II 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  23 

Addition  of  Species  by  the 
Governments  of  Colombia  and  India  to 
Appendix  III  of  the  Convention  on 
International  Trade  In  Endangered 
Species  of  Wild  Fauna  and  Flora 

AGENCY:  Fish  .-ind  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Service  adds  eight 
species  of  wildlife  to  50  CFR  23.23. 
pursuant  to  their  addition  to  Appendix 
[II  of  the  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora  (Convention).  These 
additions  were  initiated  at  the  requests 
of  Colombia  and  India.  Appendix  UI 
comprises  species  subject  lo  regulation 
in  particular  party  nations  that  have 
requested  the  cooperation  of  other 
Parties  in  controlling  trade  in  such 
species. 

DATES:  These  additions  lo  Appendix  III 
enter  into  effect  on  September  21. 1968, 
under  the  terms  of  the  Convention. 
Therefore,  this  rule  is  effective  on  that 
dale. 

ADDRESSES:  Send  correspondence 
concerning  this  document  to  the  Office 
of  Scientific  Authority.  Mail  Stop  527. 
Matomic  Building.  U.S.  Fish  and  Wildlife 
Service.  Department  of  the  Interior, 
Washington.  DC  20240.  Background 
materials  will  be  available  for  public 
inspection  from  8:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  in  Room  537. 
1717  K  Street,  NW..  Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Charles  W.  Dane  at  the  above 
address,  or  telephone  202-653-5948. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora  (Convention)  regulates 
international  trade  in  certain  species  of 
animals  and  plants.  Species  for  which 


trade  is  controlled  are  included  in  three 
appendices.  Appendix  I  includes  species 
threatened  with  extinction  that  are  or 
may  be  affected  by  trade.  Appendix  U 
includes  species  that  although  not 
necessarily  now  threatened  with 
extinction  may  become  so  unless  trade 
in  them  is  strictly  controlled.  It  also  lists 
species  that  must  be  subject  to 
regulation  in  order  that  trade  in  other 
currently  or  potentially  threatened 
species  may  be  brought  under  effective 
control  (e.g..  because  of  difficulty  in 
distinguishing  specimens  of  currently  or 
potentially  tlu'eatened  species  from 
those  of  other  species).  Appendix  111 
includes  native  species  that  any  Parly 
nation  identifies  as  being  subject  to 
regulation  within  its  jurisdiction  for 
purposes  of  preventing  or  restricting 
exploitation,  and  for  which  it  needs  the 
cooperation  of  other  Parties  in 
controlling  trade. 

Trade  in  Appendix  UI  species, 
including  any  readily  recognizable  part 
or  derivative,  requires  the  issuance  of 
either  an  export  permit,  a  re-export 
certificate,  or  a  certificate  of  origin. 
Export  permits  are  required  if  the 
shipment  originates  from  the  nation  thiil 
has  added  the  species  in  Appendix  III. 
Export  to  or  from  other  Party  nations 
requires  presentation  of  "certificates  of 
origin,"  or.  in  the  case  of  re-export, 
"certificates  from  the  nation  of  re- 
export" which  show  that  the  specimen 
was  processed  in  that  nation  and/or  is 
being  re-exported. 

This  rule  includes  m  the  Code  of 
Federal  Regulations  additions  to 
Appendix  III  requested  by  the 
Governments  of  Colombia  and  India, 
pursuant  to  Article  XVI,  paragraph  1  of 
the  Convention.  Colombia  requested  the 
addition  of  seven  species  of  birds,  and 
India  requested  the  addition  of  one 
species  of  mammal  (names  are  given 
below  under  "Regulation 
Promulgation").  The  Convetion's 
Secretariat  notified  all  Party  nations  of 
these  additions  on  June  23. 1988.  In 
accordance  with  Article  XVI.  paragraph 
2  of  the  Convention,  these  additions 
take  effect  90  days  after  notification,  i.e.. 
on  September  21. 1988. 

Any  Party  may  enter  a  reservation  at 
any  time  on  any  species  added  to 
Appendix  UI,  thereby  exempting  itself 
from  implementing  the  Convention  for 
that  particular  species.  The  limitations 
on  the  effect  of  reserving  in  alleviating 
importers  and  exporters  from  permit 
requirements  was  thoroughly  discussed 
in  a  previous  Federal  Register  document 
(52  FR  43924;  November  17. 1987). 

As  previously  proposed  (52  FS  43924; 
November  17. 1987)  and  adopted  (53  FR 
9945:  March  2a  1988,  with  printing 
errors  corrected  in  53  FR  12497;  April  14, 


19(i8).  the  Ser\ice  has  made  a  procedural 
change  to  usually  request  comments  on 
reservations  only  at  the  time  Appendix 
III  additions  of  species  to  the 
Convention  are  included  in  the  Code  of 
Federal  Regulations.  With  regard  lo  the 
addition  of  the  eight  species  covered  by 
this  mle,  the  Service  does  not  perceive 
any  significant  biological,  trade,  or  legal 
issue  that  would  warrant  recommending 
the  entering  of  a  re6er\ation,  and  thus,  it 
is  unlikely  comments  on  reservations 
would  be  received  or  reservations  taken, 
as  discussed  more  fully  in  the  March  28. 
1988.  Federal  Register  (53  FR  9945) 
notice  on  the  procedural  change.  For 
these  reasons  and  because  reservations 
can  be  entered  at  any  future  time  if 
deemed  appropriate,  good  cause  exists 
to  omit  the  proposed  rule  notice  and 
public  comment  process,  because  it 
would  be  unnecessary  and  contrary  to 
the  public  interest  (5  U-S.C.  553(b)). 
Because  the  species  covered  in  this 
notice  will  be  added  to  Appendix  UI  of 
the  Convention  effective  September  31. 
1988,  and  because  of  the  other  reasons 
mentioned  above,  the  Ser\'ice  finds  thai 
good  cause  exists  for  making  this  rule 
efTective  upon  the  date  that  the  specif  s 
are  added  to  Appendix  lU  [5  U.S-C 
553(d)). 

Public  CoDunents 

Therefore,  the  Service  announces  for 
the  first  time  the  listing  of  the  eight 
species  by  Colombia  and  India-  The 
Service  does  not  propose  to  recommend 
a  reservation  and  would  consider  doing 
so  only  if  valid  and  compellmg  reasons 
are  presented  to  show  that 
implementation  of  the  listing  would  be 
contrary  to  the  interests  or  laws  of  the 
United  States.  Inasmuch  as  reservations 
to  Appendix  UI  can  be  entered  at  any 
time,  the  Ser\'ice  now  solicits  comments 
on  taking  of  reser\'ations  on  the  listing 
of  the  eight  species.  The  Service  will 
consider  any  comments  received  and 
recommend  entering  reservations  if 
appropriate. 

Note. — The  Department  has  determined 
that  amendments  to  the  Convention's 
Appendices,  which  result  from  actions  of  the 
Parties  to  the  Convention,  do  not  require  the 
preparation  of  I^Wronmental  Assessments 
as  defined  under  authonty  of  the  National 
Ennronmenlal  Policy  Act  (42  US.C  4321- 
4347).  The  Department  also  has  determined 
that  this  listing  fiction  is  not  a  rule  for 
purposes  of  Executive  Order  12291  and  the 
Regulatory  FIcKibility  Ad  (5  U.S.C  601  et 
geg.).  Notices  on  Appendix  HI  species  listings 
do  not  contain  information  collecUon 
requirements  that  require  approval  by  the 
Office  of  Management  and  Budjtet  under  the 
Paperwork  Reduction  Act.  44  U.S.C  3S01  et 
seq. 


35826      Federal  Register  /   Vol.  53.  No.  179  /  Thursday,  September  15,  1988  /   Rules  and  Regulations 


35827 


This  document  was  prepared  by  Ran 
N'owak,  Staff  Zoologist.  Office  of 
Scieniific  Authority,  under  the  authority 
of  the  Endangered  Species  Act  of  1973. 
as  amended  116  U.S  C  1531  p?  set/.). 

List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  wildlife. 
Exports.  Fish.  Imports.  Marine 
mammals,  Plants  (agriculture).  Treaties. 


Regulation  Promulgation 

For  reasons  set  forth  above,  the 
Ser\'ice  amends  Part  23  of  Title  50,  Code 

of  Federal  ReguUtions   hs  fil!r:.v\s 

PART  23— ENDANGERED  SPECIES 
CONVENTION 

1.  Die  autlioniy  citation  for  Part  23 
continues  to  read  as  follows: 


.Authority:  CDnvention  on  Intemalional 
Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora.  TIAS  B249.  and  Endangered 
Species  Act  of  1973,  87  Slal,  B84.  10  U,S.C. 
1531  et  seg. 

$23.23    (AmendMl) 

2.  Amend  5  23.23(0  by  revising  the 
existing  entry  for  the  particular  species 
on  the  list  to  read  as  follows: 


Class  Aves 
Oner  Galirtomies: 
Crax  rutxa     


C,omTnicy>  Naf^e 


Brds. 

I  Pheasants.  Curassows.  Mpawportfli.  Hoatzvtt 
Great  curassow _.™ . 


HI  (Cotonibia.  Costa  Rica.  Quaiemaia.  and  y 
duras). 


3  Amend  5  23  23(f)  by  adding  the 
following  species  of  animals  in 


alphabetical  order  under  the  appropriate 
taxonontic  category: 


Speaes 


Common  Name 


Class  Mammaka 

Ooer  Oarrwon 

MeAjrsus  ursmus     ^Ursus  u 

Class  Aves 

OnJer  GaWormes 

&ax  aawrti  _„„ 

Crax  daubenitxfi    ,„„ 

Crw  gkjbutosa         , 

Oajr  oauxi  '  =  Pauxj  pauxf)  _ 

Ottef  PasaentoTTT^es 
CepnaiotJtorus  omarus 
Cepf^aioptenis  Deoauiigef 


Mafnr\a« 

i^i^arwofes  Cats  Bears,  etc 

S^ot^  D«af  ...__™ 

3<rds 

P*>easants  Gufassows  M^^apodea. 

B*ue-Oe'KeO  curassow  

TeHow-nnoOOeO  "urassow         ..___ 
i^attled  curassowr  ~-™ 

,  Nortneri  rielrrw^Teo  curassow  , 

Perctwig  Birds 

I  Amazonian  jTHtxetlaOwr]  

I  Lon^-wattled  ur-^reOarw-T         


III  (Cotofnbi^.. 


(MonOi/ 


S/2l/8a 
9/21 /as 
«/21/a8 
1/21/68 

9/21/88 
9/21/88 


Dated  August  29,  1988. 
Susan  Reec«, 

A  L  .',py  Asi  tstant  Secretary  for  Fish  and 
i\:ldlifi;  and  Parks 
|FR  Doc  ae-21071  Filed  9-14-88,  8:45  am] 
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Proposed  Rules 


Federal  Register 
Vol,  53.  No  1~9 
Thursday.  September  IS. 


This  section  of  ttw  FEDERAL   REGISTER 
contains  notices  to  tt%e  pubt»c  ot  tho 
proposed  tssuance  o<  ojles  and 
regulations    The   purpose   o*    these   not>ce9 
ts  (o  give  interested   persons  an 
opporluniTy  to  participate  m  the  rule 
making  poor  to  ihe  acJoption  ol  the  final 
rules 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  76 

Regulation  of  Uranium  Enrichment 
Facilities 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Advance  notice  of  proposed 

rulemaking:  extension  of  comment 

period. 

summary:  On  May  22.  1988  (53  FR 
13276).  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  published  for  public 
comment  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  related  to 
the  regulation  of  uranium  enrichment 
facilities.  The  comment  period  for  this 
ANPR  was  to  have  expired  on  luly  21. 
1988.  By  letter  dated  July  26,  1988.  the 
U.S.  Department  of  Energy  (DOE) 
requested  a  ninety-day  extension  of  the 
comment  period.  The  principal  reason 
given  for  the  request  for  extension  was 
that  the  DOE's  review  is  not  complete, 
and  additional  time  was  needed  to 
provide  detailed  comments. 

In  view  of  the  DOE's  high  interest  in 
the  rule,  its  experience  and  knowledge 
of  the  subject  matter,  and  the  likelihood 
that  the  additional  comments  will  be 
helpful  for  development  of  a  proposed 
rule,  the  NRC  staff  has  decided  to 
extend  the  comment  period  for  an 
additional  ninety  days.  The  extended 
comment  period  now  expires  on  October 
22. 1988. 

DATE:  The  commant  period  has  been 
extended  and  expires  on  October  22. 
1988.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so.  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESS:  Mail  Comments  to:  Tlie 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Ser\'ice  Branch. 

Deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 


a.m.  and  4:15  p.m.  Examine  copies  of 
comments  received  at:  the  NRC  Public 
Document  Room.  2120  L  Street  NW.. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Inland  C,  Rouse,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  telephone  (1- 
301)  492-3328.  . 

The  authority  citation  for  this 
document  is:  Sec.  161,  68  Stat.  948,  as 
amended  (42  U,S.C.  2201). 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  September  1988. 

For  the  US,  Nuclear  Regulatory 
Commission. 
Samuel  |.  Chilk, 
Secretary  of  the  Commission. 
[FR  Doc.  Bft-21037  Filed  9-14-88:  6:45  am) 
BILLtMQ  CODE  7$KMI1-«I 


FEDERAL  ELECTION  COMMISSION 
11  CFR  Parts  100,  110,  and  114 

[NOTICE  1900-IOi 

Contributions  and  Expenditures; 
Communications.  Advertising;  Trade 
Associations 

agency:  Federal  Election  Commission 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  requests 
comments  on  proposed  revisions  to  its 
regulations  at  11  CFR  100.7(b)(8), 
100.8(b)(9).  110.11(a)(l)(iv)(A].  and 
114,8(0.  Sections  100.7(b)(8)  and 
100.8(b)(9)  exempt  certain  unreimbursed 
payments  for  transportation  and 
subsistence  costs  from  the  definitions  of 
contribution  and  expenditure.  These 
regulations  implement  section  431(8)  of 
the  Federal  Election  Campaign  Act  of 
1971.  as  amended,  (the  "Act"  or 
"FECA").  2  U.S.C.  431  et.  seq.  Comment 
is  also  sought  on  proposed  changes  to 
section  110.11(a)(l)(iv)(A)  which 
addresses  the  disclaimer  notice 
requirements  for  the  solicitation  of 
contributions  by  unauthorized 
committees.  This  provision  implements 
section  441d(a)  of  the  Act.  Finally,  the 
Commission  seeks  comments  on  a 
proposed  revision  of  section  114, 8(f) 
regarding  trade  association  solicitation 
of  parent  and  subsidiary  corporations, 
pursuant  to  section  44lb{b)(4)(D)  of  the 
Act. 


Please  note  that  the  proposed  rules 
that  follow  do  not  represent  a  tmal 
decision  by  the  Commission  on 
amendments  to  11  CFR  100.7. 100.8. 
110,11  or  114.8.  Further  information  Is 
provided  in  the  supplementary 
information  which  follows. 
DATE:  Comments  must  be  received  on  or 
before  October  17, 1988. 
ADDRESSES:  Comments  must  be  made  in 
writing  and  addressed  to:  Ms.  Susan  E. 
Propper.  Assistant  General  Counsel,  999 
E  Street.  NW  .  U  ashmgton.  DC  20463 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  E.  Propper.  Assistant  General 
Counsel,  (202)  376-5690  or  (800)  424- 
9530. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  seeks  comments  on  three 
proposed  revisions  to  its  regulations  at 
n  CFR  100.r[bH8).  100,8(b)(9), 
110.n(a)(l)(iv)(Al.  and  114.8(0. 
Although  these  proposed  rules  address 
three  unrelated  areas,  the  Commission  Is 
combining  them  m  a  smgle  rulemaking 
because  the  changes  under 
consideration  are  discrete  issues  that  do 
not  require  a  larger  scale  rulemaking. 

A.  Travel  Expense  Exemption 

.An  individual  may  make 
unreimbursed  pa>'ments  for  personal 
travel  expenses  which  are  exempt  fnim 
the  definition  of  contribution  if  the 
payments  do  not  exceed  $1000  per 
candidate  per  election  or  $2000  on 
behalf  of  all  political  committees  of  a 
political  party  in  a  calendar  year.  2 
U.S.C.  431{8l(B)(iv).  The  Commission  s 
regulations  implement  this  exemption  at 
sections  100.7(b)(8)  and  100.8(b)(9).  In 
the  regulations,  the  Commission  has 
treated  the  components  of  personal 
travel  expenses  as  two  separate 
categories,  transportation  costs  and 
subsistence  expenses.  The  limited 
exemption  for  travel  costs  has  been 
applied  solely  to  the  costs  incurred  for 
transportation  on  a  candidate's  or 
party's  behalf,  while  the  amount  of 
subsistence  expenses  have  not  been 
subject  to  limit  under  the  Commission's 
rules. 

When  the  travel  expense  exemption 
was  first  added  to  the  Federal  Election 
Campaign  Act  ("FECA")  in  1974.  it  only 
covered  volunteers.  See  2  U.S.C  431 
(3)(5)(D)  and  (n(4)(E)  11974].  Thus,  the 
Commission's  earliest  regulations  on 
this  provision  addressed  a  volunteer's 
transportation  and  subsistence 
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expenses.  See  !I  CFR  100.4(bl{6|  and 
100,7(b)(8l  (1977).  The  1979  amendments 
to  the  FF.CA  expanded  the  scope  of 
persons  who  could  travel  under  the 
exemption  to  include  "mdividuais  who 
dre  being  paid  by  a  candidate  or  parly 
ijommittee."  H.R*.  Rep.  96-422.  96th 
Con?-.  1st  Sess  at  8.  However,  when  the 
Commission  3  re^uldtuns  were  redrafted 
in  19«0  to  reflect  the  new  rtmendments. 
only  the  transportation  extimptiun  was 
broadened.  The  provision  allowing 
volunteers  to  incur  utiiiiniled  personal 
subsistence  expenses  in  the  course  of 
their  volunteer  activity  remained 
unchanged. 

The  Cnmmjssion  is  now  considering 
revising  the  subslstenre  exemption  in 
§  §  in0-7(b)(8)  and  100  8(bK9)  to  allow 
paid  campaign  staff  and  party 
committee  employees  to  take  advantage 
of  the  exemption  Since  the  role  of  paid 
employees  differs  from  that  of 
volunteers,  however,  the  proposed  rules 
would  treat  these  two  groups  separately. 
Paid  staff  members  wtiuld  be  permitted 
to  defray  th*Mr  own  subsistence 
expenses  while  they  are  paying  their 
own  tran.sportation  costs  under  the 
travel  exemption.  Volunteers  would 
continue  to  be  able  to  pay  all  of  their 
subsistence  costs  incident  to  volunteer 
activity, 

Congressional  intent  in  exp.inding  the 
statutory  provision  in  1979  appears  to 
have  been  limned  to  allowing  com.mitlee 
employees  to  take  advant.jgp  uf  the 
transpcrtatiun  exemption.  See  H.R.  Rep. 
96-422.  supro  Paid  staff  are  likely, 
howevf^r.  to  travel  extensively  on  a 
candidate's  or  party's  behalf.  An 
unhm/ed  subsistence  exemption  fnr 
thost;  persons  c/iuld  result  in  staff 
mpT.bers  paving  considerable  amounts 
for  c'>sts  that  should  be  paid  by  Ihe 
cnmmiriees  as  campaign  or  party 
expenditures,  consequently,  the 
Commission  is  proposing  lo  limit 
payment  of  subsistence  expenses  by 
sut.h  em.ployees  to  those  they  incur 
V.  blip  trnvelins  under  the  exemption,  to 
rr.dke  clear  that  costs  paid  by  the 
enif  ;.)>ees  at  other  times  must  be 
rf.-ir:.liursed  or  be  considered 
rontnbiilinns   1  his  proposed  limitation 
v\ou!J  not.  ui  course,  prohibit  employees 
from  paying  their  usual  living  costs 
\%hen  they  are  not  on  travel  status. 

The  Commission  is  proposing  to  make 
two  additional  changes  in  these 
sections.  First.  §5  100.7(bH8|  and 
100.8(b)(9l  would  each  he  divided  into 
two  subsections,  covering  the  exemption 
for  transportation  costs  in  paragraph  (i) 
and  for  subsistence  costs  in  paragraph 


(u)  In  addition,  paragraph  (iij  would 
provide  a  definition  of  'usual  and 
normal  subsistence  expenses."  to 
mcliide  only  the  personal  living 
expenses  of  the  volunteer  or  staff 
member,  such  as  food  or  lodging.  Other 
expenses,  such  as  the  cost  of  renting  a 
meeting  room,  would  not  be  covered  by 
the  exemption.  This  proposed  definition 
would  be  consistent  with  (he  definition 
of  "subsistence"  recently  promulgated  al 
11  CFR  106.2(b)(2)(iii|,  See  52  FR  20864. 
20875  dune  3.  1987) 

B.  Oisclatmer  Notice  Requirements 

In  the  second  area  addressed  by  this 
Notice,  the  Commission  is  considering  a 
possible  amendment  to  the  disclaimer 
notice  requirements  set  forth  at  11  CFR 
11011(a)(l}(iv)(A),  Section  441d(al  of  the 
Act  requires  that  communications  which 
expressly  advocate  the  election  or 
defeat  of  a  dearly  identified  candidate 
through  general  public  political 
advertising  include  a  disclaimer  notice 
stating  the  name  of  the  per.ion  who  paid 
for  Ihe  communication  and  whether  the 
communication  is  authorized  by  a 
candidate,  an  authorized  political 
committee  of  a  candidate,  or  its  agents 
That  section  also  requires  that  any 
person  who  solicits  contributions 
thorugh  general  public  political 
advertising  shall  include  the  same 
disclaimer  notice,  even  if  the  solicitation 
does  not  contain  any  express  advocacy 
language. 

The  current  regulations  at  11  CFR 
110.11[aI(l)(iv)(A)  require  that 
solicitations  directed  to  the  general 
public  on  behalf  of  an  unauthorized 
political  committee  clearly  state  Ihe  full 
name  of  the  person  who  paid  for  the 
communication.  The  Commission 
proposes  to  revise  this  paragraph  to 
reflect  the  additional  sttlutcry 
requirement  that  the  sohcitaUon  state 
whether  or  not  it  was  authorized  by  any 
candidate,  any  authorized  political 
committee,  or  its  agents.  The  purpose  of 
this  proposed  revision  is  lo  bring 
110.n(aHl)(ivlf  A)  into  doser  conformity 
with  the  requirements  of  the  Act  in  this 
area. 

C.  Trade  Association  Solicitations 

The  Act  permits  trade  associations  lo 
solicit  the  executive  or  administrative 
personnel,  stockholders,  and  families  of 
such  personnel  and  stockholders  (the 
"reslnclcd  class")  of  the  trade 
association's  member  corporahons. 
subject  to  certain  conditions.  2  U  S.C. 
44lb(bJ(4){D|.  Section  n4.a(f)  of  the 
Commission's  regulations  applies  this 
basic  rule  to  situations  in  which  a  parent 


corporatjon  is  a  member  of  the  trade 
association  but  its  subsidiar>'  is  not.  or 
vice  versa.  As  currently  written,  if  the 
parent  corporation  is  a  member  but  Ihe 
subsidiary  is  not.  section  ll4.6(r) 
provides  that  the  trade  association  may 
only  solicit  the  restricted  class  of  the 
parent.  When  discussing  the  reverse 
situation,  however,  that  section  stales 
that  the  trade  association  is  prohibited 
from  soliciting  only  the  "shareholders" 
of  a  non-member  parent  corporation.  To 
make  this  provision  consistent  with  the 
Act.  the  Commission  ia  proposing  to 
revise  the  second  sentence  of  S  114.8{r) 
to  state  that  the  trade  association  may 
not  solicit  any  of  a  non-member  parent 
corporation's  restricted  class. 

The  Commission  welcomes  comments 
on  the  foregoing  proposed  amendments 
to  11  CFR  100.7(b|(B).  100.e(b)(91. 
110.11(a)(lHiv](A).  and  114.8(0- 

List  of  Subjects 

II  CFH  Part  100 

Elections- 

U  CFR  Port  no 

Poliljcal  committees  and  parties. 
Political  candidates. 

Jl  CFR  Part  714 

Business  and  industry.  Elections. 

Certification  of  no  Effect  Pursuant  lo  5 
US.C.  aOSfbf  fRegu/atorx'  Flexibility 
Act; 

These  proposed  rules  will  not,  if 
promulgated,  have  a  signiflcan* 
economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  for 
this  certification  is  that  any  small 
entities  affected  are  already  required  to 
comply  with  the  requirements  of  the  Act 
in  these  areas. 

For  the  reasons  set  out  in  the 
preamble  it  is  proposed  to  amend  11 
CFR,  Chapter  I  as  follows- 

PART  100— SCOPE  AND  DEFINITIONS 

1.  The  authonty  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  2  US.C  4J1.  438{flH8|. 

2.  By  revising  §  100.7(b)(8)  lo  read  as 
follows. 

§100.7    Contribution  (2  U.S.C.  431(6)). 

(b)  •  •  • 

(8}(il  Any  unreimbursed  payment  for 
transportation  expenses  incurred  by  any 
individual  on  behalf  of  any  candidate  ot 
any  poHtical  committee  of  a  political 
parly  is  not  a  contribution  to  the  extent 
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that:  Ihe  aggregate  value  of  the 
payments  made  by  such  individual  on 
behalf  of  a  candidate  does  not  exceed 
$1000  with  respect  to  a  single  election; 
and  on  behalf  of  all  pohUcal  committees 
of  each  political  party  does  not  exceed 
S2000  in  a  calendar  year. 

(ii)  Any  unreimbursed  payment  from 
an  individual's  personal  funds  for  the 
individual's  usual  and  normal 
subsistence  expenses  incurred  while 
traveling  under  the  exemption  set  forth 
in  paragraph  (b)[B){i)  of  this  section  is 
not  a  contribution.  Additionally,  any 
unreimbursed  payment  from  a 
volunteer's  personal  funds  for  usual  and 
normal  subsistence  expenses  which  are 
incurred  at  any  time  incidental  lo 
volunteer  activity  is  not  a  contribution. 
For  purposes  of  this  section,  "usual  and 
normal  subsistence  expenses"  includes 
only  disbursements  for  personal  living 
expenses  related  (o  the  particular 
individual  traveling  on  committee 
business  or  related  to  the  particular 
volunteer  incidental  to  volunteer. 
activity,  such  as  food  and  lodging. 

3.  By  revising  §  100.B(b)(9)  to  read  as 
follow  s; 

§  100.8     Expenditure  (2  U.S.C.  431(9)). 

(b]  •  •  • 

(9)  (i)  Any  unreimbursed  payment  for 
transportation  expenses  incurred  by  any 
individual  on  behalf  of  any  candidate  or 
political  committee  of  a  political  party  is 
not  an  expenditure  to  the  extent  that: 
the  aggregate  value  of  the  payments 
made  by  such  individual  on  behalf  of  a 
candidate  does  not  exceed  SltXX)  with 
respect  to  a  single  election:  and  on 
behalf  of  all  political  committee  and  on 
behalf  of  all  political  committees  of  each 
political  party  docs  not  exceed  S2000  in 
a  calendar  year. 

(ii)  Any  unreimbursed  payment  from 
any  individual's  personal  funds  for  that 
individual's  usual  and  normal 
subsistence  expenses  incurred  while 
traveling  under  the  exemption  set  forth 
in  paragraph  (b)(9)(i)  of  this  section  is 
not  an  expenditure.  Additionally,  any 
unreimbursed  payment  from  a 
volunteer's  personal  funds  for  usual  and 
normal  subsistence  expenses  which  are 
incurred  at  any  time  incidental  to 
volunteer  activity  is  not  an  expenditure. 
For  purposes  of  this  section,  "usual  and 
normal  subsistence  expenses"  includes 
only  disbursements  for  personal  living 
expenses  related  to  the  particular 
individual  traveling  on  committee 
business  or  related  lo  the  particular 
volunteer  incidental  to  volunteer 
activity,  such  as  food  or  lodging. 


PART  no— CONTRIBUTION  AND 
EXPENDITURE  LIMITATIONS  AND 
PROHIBITIONS 

4.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Autbority:  2  U  S.C.  431(8).  432(9).  432(c)(2). 
437(116).  436fa}(8).  441a.  44Zb.  44ld.  441e.  441  f, 

441g.  44lh.  and441i. 

5.  By  revising  §  110.11{a)(lKivHA)  to 

read  as  follows: 

S  110.11    Communicattons;  advertising  (2 
U.S.C.  441d). 

la)(l)  '  •  • 

(iv)(A)  For  solicitations  directed  lo  the 
general  public  on  behalf  of  a  political 
committee  which  is  not  an  authorized 
committee  of  a  candidate,  such 
solicitation  shall  clearly  state  the  full 
name  of  the  person  who  paid  for  the 
communication  and.  if  a  candidate  is 
mentioned,  whether  or  nol  such 
solicitation  was  authorized  by  any 
candidate,  any  authorized  committee  of 
a  candidate,  or  its  agent,  regardless  of 
whether  the  communication  contains 
any  express  advocacy. 

PART  114— CORPORATE  AND  LABOR 
ORGANIZATION  ACTIVITY 

6.  By  revising  the  authority  citation  for 
Part  114  to  read  as  follows: 

Authority:  2  U.S.C.  431(8)(B).  431(9)(B). 
432(C).  437dtaHB).  438(a)(8).  and  441b. 

7.  By  revising  S  114.B(fl  as  follows: 
§  114.8   Trade  assoctattons. 

(f)  Solicitaliun  of  a  subsidiary 
corporation.  If  a  parent  corporation  is  a 
member  of  the  trade  association,  but  its 
subsidiary  is  not.  the  trade  association 
or  its  separate  segregated  fund  may  only 
solicit  the  parent's  executive  or 
administrative  personnel  and 
shareholders  and  their  families:  and  no 
personnel  of  the  subisidtary  may  be 
solicited.  If  a  subisidiary  is  a  member, 
but  the  parent  is  noL  the  trade 
association  or  its  separate  segregated 
fund  may  solicit  the  subsidiary's 
persormel  and  their  families:  it  may  nol 
solicit  the  parent's  executive  or 
administrative  personnel  and 
shareholders  or  their  families.  If  both 
parent  and  subsidiary  are  members. 
executive  and  administrative  personnel 
and  stockholders  of  each  and  their 
families  may  be  soliciled. 

Thomas  |.  Josenak. 

Chairman.  Federal  Election  Commission. 
Dated:  September  9, 1988. 
|FR  Di.c.  88-210;:2  Filed  9-14-88:  a-45  am] 
BIUJMG  CODE  •716-«1-H 


11  CFR  Part  110 

[Notice  1988-91 

Rulemaking  Petition;  Notice  of 
Disposition 

agency:  htdrral  Election  Commission. 
ACTKMl:  Notice  of  disposition  of 
rulemaking  petition. 

SUMMARY:  The  Federal  Election 
Commission  announces  its  denial  of  a 
Petition  for  Rulemaking  filed  on 
November  30, 1987  by  the  Ted  Haley 
Congressional  Committee.  53  FR  2500 
(Jan.  28. 1988).  The  petition  requested 
that  the  Commission  add  a  new 
subsection  to  its  regulations  at  11  CFR 
110.1  lo  create  a  rebuttable  presumption 
that  post-election  contributions  are  "for 
the  purpose  of  influencing"  a  federal 
election. 

EFFECTIVE  DATE:  September  15. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  E.  Propper.  Assistant  General 
Counsel.  999  E  Street.  NW'.,  Washington. 
DC  20463.  (202)  376-5690  or  loll-free 
(800) 424-9530. 

SUPPLEMENTARY  INFORMATION:  On 

November  30.  1987.  the  Ted  Haley 
Congressional  Committee  Tded  a 
Petition  for  Rulemaking  with  the 
Commission.  The  petition  requested  that 
the  Commission  add  a  new  subsection 
lo  its  regulations  at  11  CFR  110.1  to 
create  a  rebuttable  presumption  that 
post-election  contributions  are  "for  the 
purpose  of  influencing"  a  federal 
election.  As  the  basis  for  its  petition,  the 
Committee  relied  upon  the  U.S.  District 
Court's  opinion  in  Federal  Election 
Commission  v.  Ted  Haley 
Congressional  Committee.  654  F.  Supp. 
1120  (W.D.  Wa.  1987),  Rev'd.  Nos.  87- 
3867  and  87^248.  slip  op.  at  8873  (9th 
Cir.  July  22, 1988).  Specifically,  under  the 
proposal  by  the  petitioner,  a  contributor 
could  demonstrate  that  his  or  her  post- 
election contribution  to  a  candidate  was 
not  for  the  purpose  of  influencing  that 
candidate's  election  and.  thus,  should 
not  be  subject  to  hmils  of  the  Federal 
Election  Campaign  Act  of  1971,  2  (J  S.C 
431  et  seq.  even  though  the  funds  were 
raised  and  used  to  pay  campaign  debts. 
The  Commission's  current  regulations. 
and  long-standing  policy,  treat  all  such 
donations  as  contributions  that  are 
covered  by  FECA  prohibitions  and 
limitations.  See  11  CFR  110.1. 

The  Commission  sought  public 
conunent  on  the  petition  by  issuing  a 
Notice  of  Availability,  53  FR  2500 
(January  28. 1988).  Three  written 
comments  were  received  in  respose  to 
that  notice.  Of  the  three  comments 
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received,  two  urged  the  Commission  to 
deny  ihe  petition  for  rulemaking  m  its 
present  form.  The  third  did  not  t;ike  any 
position  on  the  petition. 

On  July  22.  1988.  the  United  Sldtes 
Court  of  Appeals  for  the  Ninth  Circuit 
issued  its  decision  on  the  Commission's 
appeal  of  the  district  court's  ruling  in  the 
Haley  case.  The  court  recognized  that 
the  Commission  has,  in  both  its 
regulations  and  pnor  advisory  opinions, 
consistently  emphasized  that  "funds 
raised  after  an  election  to  retire  election 
campaign  debts  are  just  as  much  for  the 
purpose  of  infuencing  an  election  and  in 
connection  with  the  election  us  are 
those  contnbutions  received  before  Ihe 
election."  Haley.  Nos  87-3887  and  87- 
4248.  slip  op.  at  8882.  Since  1976.  when 
the  Commission  first  prumulgalpd  11 
CFR  llO.l.  it  has  construed  that 
rej^iildtion  as  making  the  Act's 
contribution  limitations  fully  applicable 
to  post-election  contributions.  The 
Commiasion's  view  is  that  if  post 
election  contributions  were  not  subject 
to  Ihe  limitations  of  2  U,S.C  5  441«. 
candidates  and  contributors  would  be 
able  to  circumvent  the  restrictions.  It 
vvC'uld  be  possible  for  a  campaiRn  to  run 
at  a  deficit  and  then  collect  unlimited 
dnd  unregulated  contributions  after  the 
election.  In  reversing  the  decision  of  the 
lower  court,  the  Court  of  Appeals  held, 
■'[tihis  interpretation  of  FECA  by  the 
FKC  '..f^rouKh  its  regulations  and 
aiJ\  sory  opinions  is  entitled  to  due 
dfference  and  is  to  be  accepted  by  the 
roiir!  unless  demonstrably  irrational  or 
clearly  contrary  to  the  plain  meaning  of 
the  statute  ■'  Haiey  at  8832. 

C^np  of  the  comments  receivetl  on  the 
pei'tion  suggested  rejecting  the  Haley 
proposal  but  offered  an  alternative  that 
would  exempt  poat-eiectmn 
tontnbutions  received  by  presidential 
candidates  who  withdraw  and  do  not 
run  again  for  the  presidency  in  the  next 
election  cycle.  This  alternative  did  not 
present  any  greater  rationale  for 
changing  the  Commission's  policy  in  this 
area  than  did  the  original  petition. 

After  reviewing  the  comments  on  the 
petition,  and  in  light  of  the  appellate 
decision  upholding  the  Commission'i 
longstanding  policy,  the  Commission  hds 
decided  to  deny  the  Ted  Haley 
Congressional  Commit  ire's  petition  for 
ruiemaking.  Therefore,  at  its  open 
meeting  of  September  B.  1988.  the 
Commission  voted  to  deny  the  petition 
fur  rulemakmg.  Copies  of  the  Cenerul 
Counsel's  recommendation  on  which  the 
Commission's  decision  was  based  are 
available  for  public  inspection  and 
copymg  \x\  the  Commission's  Piiblic 
Records  Office.  999  E  Street.  N'W.. 


Washington.  DC  20463.  (202)  376-^40  or 
toll  free  (BOO)  424-95.10. 
Thomas  |.  Josenak. 

Chairman  Federal  Ei*Ktion  Commission. 

Dated:  Sifplember  9.  Iftaa 
[FR  Dor.  88-21021  Filed  9~t4-8fl;  8:45  am| 
BH-UNG  CODC  ■7IS-01-W 

SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

I  Release  No  1C-T6559.  File  No  S7-tO-8ei 

Request  for  Comments  on  Certain 
Issues  Arising  Under  the  Investment 
Company  Act  of  1940  Relating  to 
Payment  of  A»set'Bas«d  Sates  Loads 
by  Registered  Open-End  Management 
Investment  Companies 

AQENCV:  Securities  and  Exchange 

Commission. 

ACTiOK  Extension  of  time  for  comment. 

summary:  The  Secnrities  and  Exchange 
Commission  today  announced  that  it 
has  extended  from  September  19. 1968. 
until  December  14,  1988.  the  date  by 
which  comments  on  Investment 
Company  Act  Release  No.  18431  IJune 
13. 19aaj  153  KR  23258.  June  21,  1988) 
must  be  submitted.  The  Commission 
believes  that  the  extension  of  time  will 
be  beneficial  since  it  will  result  in  the 
receipt  of  additional  useful  comments. 
DATES:  Comments  must  be  received  on 
or  before  December  14. 1988. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  C. 
Katz.  Secretary.  Securities  and 
Exchange  Commission,  4S0  Fifth  Street, 
NW.,  Washington.  DC  20549.  (Reference 
to  Fde  No.  87-10-88.)  All  comments 
received  will  be  available  for  public 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
4M)  Fifth  Street,  NW.,  Washington.  DC 
20549. 

FOU  FUPTTHEH  INFOmNATION  CONTACT: 

Rochelle  G  Kauffrnan.  Attorney,  (202) 
272-203B.  or  Brian  M.  Kaplowitz.  Chief. 
(202)  272-2048.  Office  of  Regulatory 
Policy.  Division  of  Investment 
Management  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20S49. 

D>  ttitr  CommtSHion 
lonatban  C  Katz, 
St^rrvtary. 
September  9.  ISBfl, 

[KR  Doc  88-21028  Filed  9-14-a8;  8:45  am) 
BILLING  COOC  MKH))^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 

I  Regulations  No   16| 

Supplemental  Security  Income  for  the 
Aged.  Blind,  and  Disabled;  Exclusion 
From  Resources  of  Funds  Set  Asfde 
For  Burial  and  Burial  Spaces 

AGENCY:  Social  Security  Admmistralion, 

\\k\S 

ACTION:  Proposed  rule. 

SUMMARY:  We  propose  to  amend  tiur 
ref^ulaliuns  to  reflect  the  changes  made 
by  section  9105  of  Pub.  L.  100-203  (the 
Omnibus  Budget  Reconciliation  Act  of 
1987)  and  other  policy  chanjjes 
concerning  the  treatment  of  btirial 
spaces  and  certain  funds  set  aside  for 
burial  expenses  in  Ihe  Supplemental 
Security  Income  |SSI)  program. 
OATCS:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  November  14. 1988. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security. 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585.  Baltimore,  MD 
2123S.  or  delivered  to  the  Office  of 
Regulations,  Social  Security 
Administration.  3~B-4  Operations 
Building.  6401  Security  Boulevard. 
Baltimore.  KtD  21235.  between  8:00  a.m 
and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACr. 

Henry  D  Lcrnrr.  I.ej|[dl  Assista.nl  Office 
of  Regulatinnii.  Social  Security 
Administration.  6401  Security 
Boulevard,  Baltimore,  MD  21235, 
telephone  (301)  Pf»S-n50 
SUPPl^MENTARY  INFORMATION:  Section 
9105  of  Pub.  L  100-203  amended  section 
1613(d]  (1)  and  (3)  of  Ihe  Social  Security 
Act  (the  Act),  Section  1613(d)(1).  as 
amended,  now  provides  that  in 
determining  the  resources  of  an 
individual  (and  spouse,  if  any)  for  SSI 
purposes,  up  (o  $1,500  per  person  shall 
be  exclud'*d  if  separately  identifiable 
and  set  aside  for  the  burial  expenses  of 
Ihe  individual  and/or  the  spouse, 
regardless  of  whether  counting  any 
portion  of  such  amount  would  result  in 
excess  resources.  Sechon  9105  has 
amended  section  1613(d)  (3)  of  the  Act 
to  provide  that  the  penalty  for  use  of 
excluded  burial  funds  for  a  purpose 
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other  than  to  meet  btinal  expenses  will 
apply  only  if  the  mdividua)  would  have 
excess  resources  without  application  of 
the  exclusion.  In  situations  where  the 
penalty  applies,  the  amount  of  the 
penally  will  be  equal  to  the  amount 
spent  for  purposes  other  than  those  for 
which  the  funds  were  set  aside  and  wilt 
be  applied  as  a  dollar-for-dollar  offset 
against  future  SSI  benefits.  These 
changes  were  effective  April  1. 1988. 

Prior  to  amendment  by  Pub.  L.  100- 
203,  section  1613(d)  (1)  of  the  Act 
provided  for  the  exclusion  of  funds  set 
aside  for  the  burial  of  an  individual 
and/or  his  spouse  only  when  the 
inclusion  of  any  portion  of  the  funds  in 
countable  resources  would  cause  the 
individual's  resources  to  exceed  the 
statutory  limit.  If  the  burial  funds  along 
with  the  individual's  other  countable 
resources  did  not  exceed  the  limit  the 
funds  were  not  excluded. 

Section  1613(d)(3)  provided,  prior  to 
amendment,  that  any  excluded  burial 
funds  used  for  a  purpose  other  than  to 
meet  burial  expenses  resulted  in  a 
dollar-for-dollar  offset  of  future  SSI 
benefits.  Additionally,  section  1613(d)(2) 
of  the  Act  still  provides  thai  the  $1,500 
burial  fund  exclusion  shall  be  reduced 
by  the  face  value  of  any  life  insurance 
policies  Ihe  cash  surrender  value  of 
which  has  been  excluded  from  resources 
and  the  value  of  any  irrevocable  burial 
arrangements.  Further,  section  1613(d)(4) 
of  the  Act  allows  the  Secretary  to 
provide  by  regulations  for  the  exclusion 
from  income  and  resources  of 
appreciation  in  the  value  of  and  interest 
earned  on  and  left  to  accumulate  as  part 
of  excluded  burial  funds.  Regulations  si 
20  CFR  416.1231(b)(6)  provide  for  the 
exclusion  from  resources  of  such 
interest  and  appreciation  if  left  to 
accumulate  in  the  fund.  Thus,  the 
amount  excluded  as  burial  hinds  may 
exceed  ^.500  due  to  appreciation  nr 
accumulated  interest 

Bunal  Funds — Proposed  Policy  Changes 

In  addition  to  the  revisions  required 
by  the  slalulory  changes  to  sections 
1013(d)(1)  and  {d)(3l.  we  are  also 
proposing  policv  changes  to  the  current 
regulations  at  20  CFR  416.1231,  Current 
regulations  at  20  CFR  416.1231(b)(3) 
define  burial  funds  as  revocable  burial 
contracts,  burial  trusts  or  other  burial 
arrangements  or  any  other  separately 
identifiable  funds  which  are  clearly 
designated  as  set  aside  for  the  burial 
expenses  of  an  individual  (or  spouse,  if 
any).  Over  the  years,  the  operational 
definition  of  burinl  funds  has  gradually 
expanded  to  encompass  assets  other 
than  funds,  sometimes  even  permitting 
exclusion  of  automobiles  and  livestock. 


We  propose  to  implement  a  definition 
of  burial  funds  which  closely  tracks  the 
original  intent  of  the  provision  and  is 
more  in  accordance  with  the  commonly 
accepted  definition  of  "funds."  Under 
this  change,  burial  funds  will  be  defined 
as  revocable  burial  contracts,  burial 
trusts,  other  bunal  arrangements,  cash, 
accounts,  or  other  financial  instruments 
(documents  which  have  a  definite  cash 
value)  clearly  designated  for  burial 
expenses.  Real  property  or  personal 
property  other  than  hsled  above  will  not 
be  considered  "funds." 

Regulations  of  20  CFR  416.1231(b)(1) 
state  that  bunal  funds  must  be  kepi 
separate  from  other  resources  in  order 
for  the  exclusion  to  apply.  Over  time, 
operational  procedures  have  interpreted 
"separated"  to  permit  commingling  of 
funds  as  long  as  they  are  kept 
identifiable 

We  propose  to  implement  the 
statutory  and  regulatory  requirement 
that  funds  be  kepT  "separately 
identifiable"  to  conform  more  closely 
with  the  language  of  section  1613(d|(l) 
of  the  Act  and  with  the  legislative 
history  of  section  9105  of  Pub.  L  100-203 
(H.  Rep.  No.  495. 100th  Cong..  1st .  Sess, 
824-825  (1987)),  That  is,  we  would 
require  not  only  clear  designation  of  the 
purpose  of  the  fund,  but  also  segregation 
of  excluded  bunal  funds  from  all  other 
resources,  including  burial  spaces.  This 
policy  will  eliminate  time-consuming 
and  often  complex  monthly 
computations  which  are  not  necessary 
when  excluded  and  nonexcluded  funds 
are  commingled  so  that  only  part  of  the 
interest  or  appreciation  is  excludable. 

Under  these  two  proposed  changes, 
we  will  require  recipients  to  convert 
resources  currently  excluded  for  burial 
that  do  not  meet  the  new  definition  of 
"funds"  into  resources  that  do,  and  to 
segregate  excluded  bunal  funds  from  all 
other  assets,  unless  there  is  an 
impediment  to  conversion/segregation; 
i.e.,  a  circumstance  beyond  an 
individual's  control  which  makes 
conversion /segregation  impossible  or 
impracticable-  For  example,  if  an 
individual  has  1  acre  of  a  4-acre  parcel 
of  land  designated  as  buna!  hmds  and 
zoning  restrictions  prevent  him  or  her 
from  subdividing  the  land  and  selling 
only  1  acre,  he  or  she  is  iinable  to 
convert  the  previously  excluded  land  to 
conform  with  the  new  definition  of 
burial  funds.  We  will  exclude  the 
property  until  such  a  time  as  it  can  be 
converted.  To  lessen  the  effect  of  these 
changes,  an  individual  will  have  until 
the  first  moment  of  the  second  month 
following  the  month  of  the  first  field 
office  initiated  redetermination  on  or 
afier  the  effective  date  of  these 


regulations  to  convert/segregate  bunal 
funds  not  meeting  these  proposed  rules. 
For  so  long  as  an  impediment  exists,  we 
will  continue  to  exclude  the  burial  fund 
if  the  individual  remains  otherwise 
continuously  eligible  for  the  exclusion 
Prospectively,  real  property  and 
personal  property  which  do  not  meet  the 
more  restrictive  definibon  of  burial 
funds  will  not  be  excluded:  commingling 
of  excluded  burial  funds  with  any  other 
excluded  or  nonexcluded  resources, 
even  with  burial  spaces  and 
nonexcluded  hunal  funds,  will  not  he 
permitted,  and  commingled  funds  will 
not  be  eligible  for  the  exclusion- 
Current  regulations  at  20  CFR 
416.1231  (bl(6l  provide  for  the  exclusion 
of  appreciation  in  the  value  of  buna! 
funds,  as  well  as  interest  earned  on.  and 
lefi  to  accumulate  as  pari  of.  excluded 
burial  funds  Thus,  the  amount  excluded 
as  bunal  funds  may  exceed  S1.5O0  due 
to  appreciation  or  accumulated  interest 
If  an  individual's  eligibility  is  suspended 
or  terminated  and  thereafter  reinstated, 
only  his  or  her  burial  funds  up  to  the 
$1,500  limit  may  be  excluded.  Any 
previously  excluded  interest  and 
appreciation  above  the  Sl.500  limit  are 
countable  resources. 

We  propose  to  extend  the  bunal  funds 
exclusion  throughout  a  period  of 
suspension  of  up  to  12  months  as 
descnbed  at  20  CFR  4161321.  so  long  ah 
the  individual's  eligibility  has  not  been 
terminated  under  20  CFR  416.1331 
through  4161335.  Thus,  during  a  period 
of  suspension,  appreciation  in  the  value 
of  excluded  burial  funds  and  interest 
earned  on  (and  left  to  accumulate  as 
part  of)  excluded  burial  funds  would 
also  be  excluded  from  resources.  The 
result  would  be  continued  exclusion  of 
accumulated  interest  and  appreciation 
when  the  individual  once  again  becomes 
eligible  for  SSI,  even  if  such  amounts 
cause  the  total  exc:luded  to  exceed 
$1,500.  This  extension  of  the  exclusion  is 
based  on  the  Secretary's  authority  under 
section  I613(dl(4)  of  the  Act  to 
determine  by  regulations  how  accrued 
interest  and  appreciation  are  to  be 
excluded.  However,  the  exclusion  of 
interest  and  appreciation  accumulated 
on  excluded  burial  funds  while  an 
individual  is  eligible  based  on  one 
application  will  not  be  carried  over  into 
a  new  period  of  eligibility  based  on  a 
subsequent  application  to  the  extent 
that  it  would  result  in  burial  funds  in 
excess  of  the  $1,500  limit.  This 
distinction  is  consistent  with  the 
distinction  in  treatment  we  make  in 
other  SSI  policies  betiveen  individuals 
whose  benefits  are  merely  suspended 
and  those  whose  benefits  are 
terminated. 
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Burial  Spaces — Proposed  Policy  Change       Pupfrwork  Reduction  Act 


Section  161.1(fl|(2KBl  of  the  .^<.t 
excludes  from  resources  ihe  value  of 
any  burial  space  fsub)ecl  to  such  iimits 
as  to  Size  and  value  aa  the  Secretary 
may  prescribe)  held  for  (he  buna!  of  an 
ehgible  individual  or  member  of  his 
immediate  family.  The  statute  does  not 
define  a  "buridl  space." 

Current  regulations  at  20  CFR 
416.1231(al(2)  define  burial  spaces  as 
"conventional  gravesites.  crypts, 
mausoleums,  urns  and  other  repositories 
\*hich  are  customarily  and  traditionally 
used  for  the  remains  of  deceased 
persons.  ■  Over  time,  operational 
procedures  have  included  in  the 
definition  of  bunal  spaces  coffins,  vaults 
or  liners,  headstones  or  other  grave 
markers  and  the  cost  of  openmg  and 
closing  graves. 

We  propose  to  specify  in  regulations 
at  20  CFR  416.1231fa)(2).  the  broader 
operational  definition  of  burial  spaces. 
Bunal  spaces  will  include  bunal  plots. 
gravesites.  crypts,  mausoieurrs,  urrri. 
niches  or  other  customary  and 
traditional  repositories  for  the 
deceased's  bodily  remains.  Additionally, 
the  term  will  include  improvements  or 
additions  to  or  upon  such  spaces 
including,  but  not  limited  to.  vaults, 
headstones,  markers,  plaques,  or  burial 
containers  and  arrangements  for 
openmg  and  closing  the  gravesile  for 
bursal  of  the  deceased. 

The  change  in  the  regulatory 
definition  is  made  based  on  the 
Secretary's  general  rulemaking  authority 
since  the  Act  does  not  define  burial 
spaces.  The  operational  definition  of 
burial  spaces  has  expanded  over  time 
based  on  the  regulatory  definition  of 
"other  repositories  that  are  customarily 
and  traditionally  used  for  the  remains  of 
deceased  persons."  This  change  clarifies 
the  regulatory  definition  specifically  lo 
include  other  items  which  are  in  the 
form  of  improvements  or  additions  to  or 
upon  the  actual  space  and  are 
reasonably  necessary  and  incidental  to 
the  disposition  of  the  deceased's 
remains. 

Regulatory  Procedures 

Executive  Order  12291 

The  Secretary  has  determined  thai 
these  are  not  major  rules  under 
Executive  Order  12291  since  the 
program  and  administrative  costs  of  this 
regulation  will  be  insignificant  and  the 
threshold  criteria  for  a  major  rule  are 
not  otherwise  met.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 


This  regulation  imposes  no  additional 
reporting  and  recordkeeping 
requirement  requiring  Office  of 
Management  and  Budget  clearance. 

Regulatory  Flexibility  Act 

We  certify  that  this  regulation  will  not 
have  a  significanl  economic  impact  on  a 
substantial  number  of  small  entities 
because  this  rule  affects  only 
individuals  and  Slates.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  Pub.  L  96-354.  the 
Regulatory  Flexibility  Art.  is  not 
required. 

(Caialog  of  Federal  Domestic  Assistance 
Program  No  i:i  807.  Supplementary  Security 
Income  ProgramI 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged.  Blind,  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Security  Income. 

Dated:  luly  13.  1988 
Dorcas  R.  Hardy, 
Commissioner  of  Social  Security. 

Approved:  August  4, 1988. 
Otis  R.  Boweo. 
Secretary  of  Health  and  Human  Services 

Subpart  L  of  Part  416  Chapter  III  of 
Title  20  of  the  Code  of  Federal 
regulations  is  amended  as  follows: 

PART  416— (AMENDED) 

1.  The  authority  citation  for  Subpart  L 
of  Part  416  continues  lo  read  as  follows: 

Authority:  Sees,  1102.  1602.  1602.  1811.  1612. 
1613. 1614(0.1621  and  1631  of  the  Social 
Security  Act;  42  U  S.C.  1302.  1381q.  13«2, 
1382a.  1382b,  13a2c(fl,  l«32t  and  1383:  sec  211 
of  Pub.  L  93-66.  87  Slat.  154. 


burial  containers  and  arrangements  for 
opening  and  closing  the  gravesite  for 
burial  of  the  deceased. 


2.  Section  416.1231  is  amended  by 
revising  paragraphs  (a)(2),  (bl(l)  and 
(b)(3).  redesignating  the  existing 
paragraphs  (b)(4)  through  (b}(7)  as 
paragraphs  (b)(5)  through  (bl(81.  adding 
a  new  paragraph  (b)(4).  revising 
redesignated  paragraphs  (b)(7)  and 
(b)(8].  and  addmg  a  new  paragraph 
(b)(9)  to  read  as  follows 

§  416.1231     Burial  spaces  and  ceriatn 
funds  »«t  astd«  for  tHjnal  expenses. 

(a)  •    •   • 

(2)  Burial  Spaces  defined.  For 
purposes  of  this  section  "burial  spaces" 
include  burial  plots,  gravesites,  crypt. 
mausoleums,  urns,  niches  and  other 
customary  and  traditional  repositories 
for  the  deceased's  bodily  remains. 
Additionally,  the  term  includes 
necessary  and  rccsonable  improvements 
or  additions  to  or  upon  such  burial 
spaces  including,  but  not  limited  to. 
vaults,  headstones,  markers,  plaques,  or 


(b)  Funds  set  aside  for  burial 
expenses. 

(1)  Exclusion.  In  determining  the 
resoruces  of  an  individual  (and  spouse, 
if  any]  there  shall  be  excluded  an 
amount  not  in  excess  of  $1,500  each  of 
funds  specifically  set  aside  for  the  burial 
expenses  fo  the  individual  or  the 
individual's  spouse.  This  exclusion 
applies  only  if  the  funds  set  aside  for 
burial  expenses  are  kept  separate  from 
all  other  resources,  including  burial 
spaces  and  nonexcluded  burial  funds. 
and  are  clearly  designated  as  set  aside 
for  the  individual's  (or  spouse's)  burial 
expenses.  If  excluded  burial  funds  are 
mixed  with  other  resources,  the 
exclusion  will  not  apply  to  any  portion 
of  the  funds.  This  exclusion  is  in 
addition  to  the  burial  space  exclusion. 

(3)  Burial  funds  defined.  For  purposes 
of  this  section  "burial  funds  '  are 
revocable  burial  contracts,  burial  trusts, 
other  burial  arrangements,  cash, 
accounts,  or  other  financial  instruments 
with  a  definite  cash  value  dearly 
designated  fur  the  individual's  (or 
spouse's,  if  any]  burial  expenses  and 
kepi  separate  from  other  assets. 
Property  olher  than  listed  in  this 
definition  will  not  be  considered  "burial 
funds." 

(4)  Recipients  currently  receiving  SSI 
benefits.  Recipients  currently  eligible  as 
of  (effective  date  of  regulation)  who 
have  had  burial  funds  excluded  which 
do  not  meet  all  of  the  requirements  of 
paragraphs  (b)(1)  and  (3)  of  this  section 
must  convert  or  segregate  such  funds  to 
meet  these  requirements  unless  there  is 
an  impediment  to  such  conversion  or 
segregation;  i.e.,  a  circumstance  beyond 
an  individual's  control  which  makes 
conversion/segregation  impossible  or 
Impracticable.  For  so  long  as  such  an 
impediment  or  circumstance  exists,  the 
burial  funds  will  be  excluded  if  Ihe 
individual  remains  otherwise 
continuously  eligible  for  the  exclusion. 

(7)  Increase  in  value  of  burial  funds. 
Interest  earned  on  excluded  burial  funds 
and  appreciation  m  Ihe  value  of 
excluded  burial  arrangements  which 
occur  beginning  November  1. 1982,  or 
Ihe  date  of  first  SSI  eligibility. 
whichever  is  later,  are  excluded  from 
resources  if  left  to  accumulate  and 
become  part  of  the  separate  burial  fund. 

(8)  Burial  funds  used  for  some  other 
purpose,  (i)  Excluded  burial  funds  must 
be  used  solely  for  that  purpose,  (ii)  If 
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any  excluded  funds  are  used  for  a 
purpose  other  than  the  burial 
arrangements  of  the  mdividual  or  the 
individual's  spouse  for  whom  the  funds 
were  set  aside,  future  SSI  benefits  of  the 
individual  (or  Ihe  individual  and  ehgible 
spouse  I  will  be  reduced  by  an  amount 
equal  to  the  amount  of  excluded  burial 
funds  used  for  another  purpose.  This 
penalty  for  use  of  excluded  bunal  funds 
for  a  purpose  other  than  the  burial 
arrangements  of  the  individual  (or 
spouse)  will  apply  only  if,  as  of  the  first 
moment  of  ihe  month  of  use.  the 
individual  would  have  had  resources  in 
excess  of  the  limit  specified  in 
§  416.1205  without  application  of  the 
exclusion. 

(9)  Extension  of  burial  fund  exclusion 
during  suspension.  The  exclusion  of 
burial  funds  and  accumulated  interest 
and  appreciation  will  continue  to  apply 
throughout  e  period  of  suspension  as 
described  in  $  416.1321.  so  long  as  the 
individual's  eligibility  has  not  been 
terminated  as  described  in  §§  416 1331 
through  416.1335 

[PR  Doc.  B8-210ai  Filed  0-14-88;  8:45  am] 
BIUJHO  CODE  41M)>n<« 


Food  and  Drug  Adnnlnistratlon 
21  CFR  Part  50 

I  Docket  No.  &4N-0036 

Proposed  Removal  of  Regulation 
Regarding  Sulfonamlde-Containlng 
Drugs  for  Use  In  Food- Product r>g 
Animals 

AGENCir  Food  ^imi  Drue  Adminislration. 

action:  Propn^eii  rait^ 


SUMMARV:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  lo 
remove  its  regululion  providing  for 
interim  marketmg  fur  drugs  containing 
sulfamethazine.  sulfaquinoxaUne. 
sulfamerazine.  sulfathiazole. 
sulfapyndine.  or  sulfanilamide  for  oral, 
injectable,  inlramammary.  or 
intrauterine  use  in  food -producing 
animals.  The  agency  is  proposing  this 
action  following  its  review  of  the  data, 
labeling,  and  other  information 
submitted  to  the  agency  by  sponsors  of 
pending  new  animal  drug  applications 
(NAOA's)  for  sulfonamide-containing 
dnigs  permitted  interim  marketing 
privileges  under  provisions  of  Ihe 
regulation.  If  Ihe  regulation  is  removed, 
any  sulfonamide-cnnlaining  dnig 
product  on  the  market  intended  fur  use 
in  food- producing  animals  that  is  not  the 
subject  of  an  approved  NADA  will  be 
subiect  to  regulatory  action.  In  the  near 
future.  FDA's  Center  for  Veterinary 


Medicine  (CVMJ  will  either  approve  the 
NADA's  or  publish  noli(:;e9  of 
opportunity  for  hearing  on  denial  of 
approval  of  the  NADA's. 
DATES:  Comments  by  .November  14. 
1988.  FDA  is  proposing  that  any  final 
rule  based  on  this  proposal  take  effect 
for  any  sidfonamide-containing  drug 
product  intended  for  use  in  food- 
producing  animals  that  is  not  Ihe  subject 
of  an  approved  NADA  by  90  days  after 
the  final  rule's  dale  of  publication  in  the 
Federal  Re^ster. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Dms  Admiiiistraiion.  Rm. 
4-62.  5600  Fishers  Une,  Rock\ille,  MD 
208957. 

FOR  nWTHER  INFORMATION  CONTACT: 
PhiHp  f.  Frappaolo.  Center  for 
Veterinary  Medicine  |HKV-24^)).  Food 
and  Drug  Administration,  5600  Fishers 
I^ne,  Rockville.  MD  20B57.  301-143- 
4t+40 

SUPPLEMENT ARY  INFORMATION: 
I.  Hi&lory  of  §510.450 

Section  510.450  was  initially 
promnlgaled  as  §  135.102  (21  CFR 
135.102)  in  the  Federal  Regtster  of 
October  23. 1970  135  VR  16538),  As  a 
provision  of  Subpart  B  of  21  CFT<  Part 
135.  the  regulation  constituted  one  of 
FDA's  statements  of  policy  and 
interpretation  regarding  animal  drugs 
and  medicated  feeds  and  applied  to  all 
oral  or  parenteral  sulfonamide- 
rontaining  drugs  for  use  in  food- 
producing  animals.  Section  135.102 
required  sponsors  of  such  drugs  to 
submit,  within  1  year  (by  October  22. 
1971),  residue  depletion  data  to  permit 
the  agency  to  establish  withdrawal 
periods  for  the  durgs"  use  that  would 
ensure  that  edible  products  from  treated 
animals  are  safe  for  consumption. 
Section  135  102  eslabhshed  as  an 
interim  measure  a  5-day  withdrawal 
period  for  poultT>'  and  a  10-day 
withdrawal  period  for  all  other  food- 
producing  animals.  KDA  promulgated 
§  135.102  because  new  information 
available  to  the  agency  showed  that, 
under  certain  rircumslances  where 
food -producing  animals  had  been 
treated  with  oral  or  parenteral 
sulfonamide-containing  drugs,  the  drugs 
could  be  detected  in  the  edible  products 
of  such  animals  when  Ihey  were 
slaughtered  within  10  days  of  the  last 
treatment  (35  FR  16538). 

In  the  Fedecal  Register  of  |uly  20. 1973 
(38  FR  19404).  FDA  advised  that  all 
sulfonamide-containing  drugs  labeled 
for  oral,  injectable,  intrauterine,  or 
intramammarj'  use  in  food-producing 
animals  ere  oev^  animal  drugs  within 
the  meaning  of  section  201(w)  of  the 


Federal  Food.  Drug,  and  Cosmetic  Act 
(the  acl)  (21  U.S.C.  321(w|l.  for  which 
approved  NADA's  are  required  under 
section  512(a)  of  the  act  (21  U.S.C. 
3B0(a)).  The  agency's  determinatioa  that 
such  drugs  are  new  animal  drugs  was 
based  in  part  on  Ihe  results  of  then 
recently  available  studies  raising 
concerns  about  thyroid  toxicity 
associated  with  exposure  to 
sulfonamide-containing  drugs,  and  m 
part  on  the  lack  of  adequate  data  to 
establish  the  safety  of  residues  of  such 
drugs  in  edible  products.  Accorciingly. 
FD.A  proposed  to  revise  S  135.102  to 
pemut  firms  marketing  products 
containing  sulfonamide  drugs  that  were 
not  the  subiect  of  approved  NADA's  to 
Lontmue  markelmK  the  products  on  an 
interim  basis,  provided  they  submitted 
N.ADA's  by  October  18. 1973.  and  made 
a  commitment  to  conduct  and  suhmit  The 
results  o!  90-day  feeding  studies 
(toxicity  studies!  in  one  rodent  and  o.-ie 
nonrodent  species  so  that  the  desree  of 
thyroid  response  lo  sulfonamide  drufis 
could  be  evaluated.  FDA  also  stated  that 
if  an  evaluation  of  the  results  of  those 
studies  showed  thai  the  existirtg 
methods  usr-d  to  establish  loleranct-s  for 
residues  of  sulfonamide-containing 
drugs  in  edible  products  were  not  of 
adquate  specificity  and  sensitivity,  the 
agency  would  require  sponsors  to 
develop  more  ^iperific  and  sensitive 
methods. 

In  the  Federal  Register  of  lulv  22.  19^4 
(39  FR  26833).  FDA  published  a  TmHl  rule 
amending  §  135  102  as  proposed  on  )uly 
20.  1973,  In  the  preamble  to  the  final 
rule,  the  agenry  explained  that: 

1.  All  sulfonamide-containing  drugs 
for  oral,  injectable,  intramammary,  and 
intrauterine  use  in  food-producing 
animals  are  now  deemed  to  be  new 
animal  drugs  for  which  an  approved 
\'y\DA  will  be  required. 

2.  The  results  of  90-dav  subacute 
toxicity  studies  must  be  submitted  by 
each  sponsor  of  such  dru^  for  theu 
continued  use  as  a  basis  for  determining 
a  "no-effect"  level  in  laboratory 
animaU. 

3.  Residue  data  must  be  submitted  on 
each  species  and  under  the 
recommended  conditions  of  use  for  each 
such  drug  to  establish  safe  withdrawal 
periods  and  lo  assure  that  edible 
products  from  treated  animals  are  safe 
for  human  consumption. 

The  final  rule  provided  that  the  results 
of  the  'subacute  toxicrty  studtes*  were 
to  be  submitted  by  July  22. 1975.  That 
date  was  extended  to  October  22. 1975 
(40  FR  43213:  September  19. 19751.  The 
final  rule  required  sponsors  of  approved 
NADA's  that  bad  not  already  aubruttted 
the  studies  and  the  new  methods,  as 
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wpII  as  sponsors  that  had  been  given 
•ntenm  marketing  pnvileaes.  to  submit 
S'jch  informalion.  The  final  rule 
established  January  20.  1975,  as  the  due 
date  for  N'ADA's  for  sulfonanude- 
containing  drugs  permiiied  interim 
markpTing  privileges.  FDA  has  not  given 
siich  privileges  to  sponsors  that  did  not 
meet  that  deadline 

In  the  Federal  Register  of  March  2". 
1975  (40  PR  13802  at  13806).  5  135102 
was  redesignated  as  S  510.450  |21  CFR 
510-450)  and  was  reissued  under  Subpart 
E — Requirements  for  Specific  New 
.Animal  Drugs  of  Part  510. 

In  the  Federal  Register  of  December  9, 

1977  (42  FR  82211).  FDA  announced  that 
all  firms  marketing  sulfamethazine- 
containing  products  for  use  in  swine 
feed  or  dnnking  water  had  been 
requested  by  letter  to  submit  labeling 
bearing  a  15-day  withdrawal  period 
prior  to  slaughlenng  treated  animals  for 
food.  In  the  Federal  Register  of  May  5. 

1978  (43  FR  19385).  FDA  amended 
5  510.450  to  require  that  products 
containing  sulfamethazine  intended  for 
use  in  swine  feed  or  dnnking  water  be 
labeled  with  a  15-day  withdrawal 
period. 

By  January  20. 1975.  28  firms  had 
submitted  229  .VADA's  requesting 
mtenm  marketing  of  sulfonamide- 
containing  products  under  J  510.450  By 
|uly  1984.  products  covered  by  189 
pending  NADA's  held  by  23  firms  were 
permitted  interim  marketing  under 
S  510.450:  the  sulfonamide-containing 
products  covered  by  the  remaining 
N'ADA's  were  no  longer  being  marketed. 
Throughout  the  1970's  and  early  1980s, 
the  agency  communicated  extensively 
with  the  sponsors  of  the  NADA's.  orally 
and  in  writing,  concerning  the  data, 
labeling,  and  other  information 
necessary  for  approval  of  the  NADA  s 
FDA  has  not  approved,  under  section 
512(c)  of  the  act,  any  of  these  NADA's 

II.  The  July  5, 1984  Notice 

FDA.  in  the  Federal  Register  of  [uly  5. 
1984  (49  FR  27543)  (corrected  49  FR 
31444;  August  7.  1984).  announced  plans 
for  the  termination  of  mtenm  marketing 
under  }  510.450  for  drugs  containing 
sulfamethazine,  sulfaquinoxaline, 
sulfamerazine.  sulfathiazole. 
sulfapyridine.  or  sulfanilamide  or  oral, 
injectable,  intramammary.  or 
mtrautenne  use  in  food- producing 
animals.  The  July  1984  notice  listed  the 
23  firms  that  had  submitted  NADA's  for 
sulfonamide-containing  drugs  under  the 
provisions  of  S  510.450.  together  with  the 
NADA  numbers  and  product  names  for 
products  then  marketed  under  the 
regulation,  and  requested  that  sponsors 
of  NADA's  covered  by  interim 
marketing  submit  a  statement  of  intent 


with  regard  to  continued  marketing  of 
their  products.  The  [uly  1984  notice  then 
requested  that  the  sponsors  submit  data, 
revised  labeling,  and  other  information 
necessary  for  approval  of  an  NADA. 
The  July  1984  notice  slated  that  after 
evaluation  of  the  information  with 
respect  to  each  NADA.  FDA  would 
either  approve  the  NADA  or  publish 
notices  of  opportunity  for  heanng  on 
denial  of  approval  of  the  pending 
NADA's  Finally,  the  |uly  1984  notice 
stated  that,  at  the  same  time,  the  agency 
would  publish  a  proposed  rule  to 
remove  5  510  450,  and  that  after  a  final 
rule  removing  S  510.450  because 
effective,  any  sulfonamide-containing 
drug  on  the  market  intended  for  use  in 
food-producing  animals  that  was  not  the 
subject  of  an  approved  NADA  would  be 
in  violation  of  the  act  and  subject  to 
regulatory  action,  unless  covered  by  a 
statutorily  provided  exception  to  the 
requirement  of  an  NAD.A. 

At  the  time  of  the  July  1984  notice, 
sulfonamide-containmg  products 
covered  by  189  pending  NADA's  were 
permitted  interim  marketing  under 
§  510  450.  FDA  received  letters  from  the 
23  firms  hsted  in  the  July  1984  notice. 
Eight  firms  requested  termmation  of  32 
NADAs.  Twenty -one  firms  indicated 
their  mtent  to  furnish  the  information 
necessary  for  approval  of  157  NADA's. 
Nme  of  the  21  firms  submitted  some  of 
the  necessary  information  (for  17  of  their 
65  NADA'sl;  14  of  the  21  firms  did  not 
submit  any  of  the  information  (for  92 
NADA'sl-  None  of  the  23  firms  li.sted  in 
the  July  1984  notice  furnished  all  the 
data,  labeling,  and  other  information 
necessary  for  approval  of  any  of  the  189 
NADA's  in  question 

On  May  23.  1986.  FDA  wrote  the 
sponsors  of  each  of  the  then  pending  157 
NADA's.  once  again  advising  each 
sponsor  of  deficiencies  in  each  NADA 
that  precluded  approval  and  of  the  data, 
revised  labeling,  and  other  information 
necessary  for  approval.  At  present. 
sulfonamide-containing  products 
covered  by  142  pending  NADA's  held  by 
11  firms  are  permitted  interim  marketing 
under  S  510450;  the  sulfonamide- 
containing  products  covered  by  the 
remaining  NADA's  are  no  longer  being 
marketed.  None  of  the  142  pending 
NADA's  containing  all  the  data, 
labeling,  and  other  information 
necessary  for  approval  Indeed,  as 
discussed  above,  only  nine  sponsors  (for 
17  of  their  85  .NADA's)  submitted  even 
part  of  the  data,  labeling,  and  other 
mformation  specified  in  the  July  1984 
notice.  In  addition,  each  of  those 
NADA's  is  also  deficient  in  one  or  more 
other  respects,  e.g.,  inadequate 
manufacturing  and  controls  information 
or  lack  of  an  environmental  assessment 


III.  The  Proposed  Rule 

For  the  sake  of  simplicity  and 
consistency,  FDA  is  now  proposing  to 
remove  9  510.450  in  its  entirety  The 
agency  advises,  however,  that  it  is 
specifically  reaffirming  that  two 
provisions  of  the  regulation  continue  to 
represent  FDA's  interpretation  of  the 
act  even  though  the  agency  is  not 
proposing  to  retain  them  in  the  Code  of 
Federal  Regulations.  Those  provisions 
are  as  follows: 

1.  The  presence  of  sulfonamide 
residues  in  food  constitutes  an 
adulteration  wilhm  the  meaning  of 
section  402(a)(2)(Dl  of  the  act  (21  U.S.C. 
342(al|2)(D))  m  the  absence  of  a 
tolerance  for  such  residues  established 
pursuant  to  section  512(i)  of  the  act. 

2  Sulfonamide-containing  drugs  for 
oral,  injectable,  intrauterine  or 
intramammary  use  in  food -producing 
animals  are  new  animal  drugs  for  which 
approved  new  animal  drug  applications 
are  required. 

FDA  is  proposing  to  remove  S  510.450 
for  three  reasons. 

1.  As  explained  in  Section  11  of  thifl 
preamble,  only  nine  sponsors  of  17 
NDDA's  (out  of  23  sponsors  of  the  189 
NADA's  covcnng  interim  marketing  of 
sulfonamide  products  under  S  510. 450 
when  the  July  1984  notice  was 
published)  have  submitted  any  data, 
labeling,  or  other  information  in 
response  to  the  July  1984  notice,  and 
none  of  those  sponsors  has  submitted  all 
the  data,  labeling,  and  other  information 
necessary  for  approval,  as  specified  in 
that  notice.  Four  years  have  elapsed 
since  publication  of  the  July  1984  notice 
In  accordance  with  its  plans  to 
terminate  interim  marketmg  under 

fi  510.450.  announced  in  that  notice,  the 
agency  is  proposing  to  remove  the 
regulation,  thereby  discontinuing  the 
marketing  pnvileges  that  it  provided. 

2.  As  explained  in  Section  I  of  this 
preamble,  interim  marketing  of 
sulfonamide-containing  products 
intended  for  use  in  food-producing 
animals  has  been  permitted  since  1970, 
and  since  1973  FDA  has  made  it  clear 
that  it  regards  those  products  as  new 
animal  drugs  requiring  approved 
NADA'S-  Throughout  the  existence  of 

ji  510. 450  [and  its  predecessor. 
{  135.1021.  the  agency  has  attempted  to 
persuade  sponsors  of  the  NADA's 
covering  interim  marketing  of 
sulfonamide-containing  products  to 
submit  to  their  NADA's  data,  labeling, 
and  other  information  necessary  for 
approval.  Accordingly,  it  is  appropriate 
to  terminate  interim  marketing  under  21 
CFR  510  4,50 
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3.  Although  there  are  narrowly 
defined  circumstances  in  which  FDA 
may  affirmatively  permit  the  marketing 
of  a  violative  product,  see.  e.g..  CN/v. 
Young.  Bia  F.2d  943.  949-50  (DC.  Cir. 
1987);  Piihhc  Citizen  v.  Schmidt.  No.  76- 
405  (D.D.C.  1976)  ';  and  the  Paragraph 
XIV  exemption  developed  in  response  to 
American  Public  Health  Ass  'n  v. 
Venemon.  349  F.  Supp.  1331  (DDC. 
1972).  FDA  does  not  have  the  authority 
to  convey  a  right  to  market  an 
unapproved  new  animal  drug.  See 
Hoffman- LaRoche,  Inc.  v.  Weinbergpr. 
425  F.  Supp.  890.  894  (D-D.C  1975); 
Culler  v.  Kennedy.  475  F.  Supp.  838.  854 
(D.D.C.  1979);  see  also  American  Public 
Health  Ass'n  v.  Venemon.  supra.  In  the 
circumstances  of  this  matter  (see 
Sections  I  and  II  Of  this  preamble),  the 
agency  believes  that  interim  marketing 
of  sulfonamide-containing  products  Is  no 
longer  consistent  with  the  law  or 
justified  by  the  facta. 

FDA  also  notes  that  additional 
questions  have  been  raised  concerning 
the  safety  (carcinogenicity)  of 
sulfamethazine  in  light  of  the  results  of 
chronic  bioassays  of  sulfamethazine  in 
mice  (Ref  1)  and  rats  (Ref  21  conducted 
by  the  National  Center  for  Toxicological 
Research  (NCTR).  (The  mouse  study  is 
discussed  in  53  FR  15086  at  15888  (May 
4. 1988);  the  rat  study  is  discussed  in  53 
FR  17850  (May  18.  1988}-}  The  data  from 
NCTR's  mouse  and  rat  studies  are 
undergoing  review  by  the  National 
Toxicology  Program  and  FDA.  and  the 
agency  will  not  reach  any  final 
conclusions  on  the  presence  or  absence 
of  tumors  in  the  test  animals  and  on  the 
significance  of  any  tumors  in  the  test 
animals  until  the  reviews  are  completed. 
FDA  believes,  however,  that  the 
additional  questions  that  have  been 
raised  about  (he  safety  of 
sulfamethazine  provide  further  support 
for  the  removal  of  9  510.450  insofar  as  it 
provides  for  interim  marketing  of 
sulfamethazine-containing  products.  But 
the  agency  stresses  that  any  final  rule 
based  on  this  proposal  to  terminate 
interim  marketing,  as  previously 
announced  In  the  July  1984  notice,  will 
not  depend  on  the  results  of  the  reviews 
of  the  NCTR  studies. 

IV.  Effective  Date 

Because  of  the  extent  of  use  of 
sulfonamide-containing  products  over 
many  years  and  the  need  for  an  orderly 
transition  to  the  use  of  approved  new 
animal  drugs.  FDA  ia  proposing  that  any 


<  Public  Citawi  V.  Schmidt  held  ihsl  FDA  could 
Misaooab'y  decide  \o  leave  drugs  containlna  a 
carcingoflen.  chlorofonn.  on  ihe  msrkel  foe  lhii?f 
and  A  half  maniha  following  publtcotitm  ofs  fioiil 
rule  prahlhiiing  ihe  u»e  of  thioroform  in  drugs. 


final  rule  based  on  this  proposal  become 
effective  for  any  sulfonamide-containing 
drug  product  that  is  not  the  subject  of  an 
approved  NADA  by  90  days  after  the 
final  rule's  date  of  publication  in  the 
Federal  Register.  As  FDA  slated  in  the 
luly  1984  notice  (49  FR  27547).  after  any 
final  rule  removing  S  510.450  becomes 
effective,  any  sulfonamide-containing 
drug  product  on  the  market  intended  for 
use  in  food-producing  animals  that  is 
not  the  subject  of  an  approved  NADA 
will  be  in  violation  of  the  act  and 
subject  to  regulatory  action,  unless 
covered  by  a  statutorily  provided 
exception  to  the  requii^ment  of  an 
NADA. 

In  the  July  1984  notice.  FDA  stated 
that  it  intended  to  publish  notices  of 
opportunity  for  hearing  on  denial  of 
approval  of  the  pending  NADA's  for 
sulfonamide-containing  drugs  for  use  in 
food-producing  animals  that  are  covered 
by  interim  marketing  at  the  same  time  it 
published  this  proposal  to  remove 
i  510.450  The  agency  has  reconsidered 
its  earlier  statement  of  intent  and 
concluded  that  publication  of  this 
proposal  should  not  await  publication  of 
the  notices  of  opportunity  for  hearing, 
given  the  history  of  §  510.450  and  the 
agency's  unsuccessful  attempts  to 
persuade  the  sponsors  of  those  NADA's 
to  submit  the  data,  labeling,  and  other 
information  necessary  for  approval  (see 
Sections  I  and  l!  of  this  preamble).  In  the 
near  future,  however,  CVM  will  publish 
a  notice  of  opportunity  for  hearing  on 
denial  of  approval  for  those 
applications. 

V.  Enviroomenlal  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  tn  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

VI.  Economic  Impact 

In  accordance  with  Executive  Order 
12291.  FDA  has  carefully  analyzed  the 
economic  effects  of  this  proposal  and 
has  determined  that  the  final  rule,  if 
promulgated,  will  not  be  a  major  rule  as 
defined  by  the  Order. 

This  proposed  rule  will  affect 
approximately  11  firms  sponsoring  142 


NADAs  for  sulfonamide-containing 
products.  It  is  estimated  that  5  of  these 
firms  market  products  that  generate 
sales  at  levels  that  might  warrant  their 
gathering  the  data  required  to  obtain 
NADA  approval.  These  products 
account  for  a  small  share  of  the  present 
market  for  therapeutic  sulfonamide- 
containing  products.  The  remaining  six 
firms  have  insignificant  sales  of  such 
products  and  might  not  undertake  to 
gather  the  data  required  to  obtain 
NADA  approval  The  11  affected  firms 
are  the  remaining  marketers  of 
sulfonamide-containing  products  among 
23  firms  sponsoring  NADA's  for  such 
products  covered  by  interim  marketing 
for  many  years. 

The  agency  estimates  that  the  costs  of 
studies  resulting  from  this  proposed  rule 
will  total  less  than  S3  million  for  all  the 
aHected  products  with  significant  sales 
This  estimate  is  based  on  the 
expectations  that  residue  depletion 
studies  will  be  conducted  for  four  to  six 
chemical  entities  of  sulfonamides  and 
that  bioequivalency  studies  will  be 
conducted  for  about  half  of  the  currently 
marketed  sulfonamide-containing 
products,  The  economic  consequences 
of  the  requirement  for  conducting  the 
studies  in  question  should  have  been 
anticipated  bv  the  affected  firms 
because  the  eventual  obligation  to 
gather  the  data  required  to  obtain 
NADA  approval  was  inherent  in  the 
conditions  of  the  interim  marketing 
privileges.  Firms  that  made  appropriate 
financial  provisions  for  gathering  the 
requisite  data  during  17  years  of 
marketing  sulfonamide-containing 
products  should  experience  no  adverse 
economic  effects  from  the  termination  of 
interim  marketing.  All  but  one  of  the 
sulfonamide-containing  products 
affected  by  this  proposal  have  approved 
substitute  products  available  for  use. 
The  one  drug  without  an  approved 
substitute  is  sulfaquinoxahne  used  to 
treat  fowl  cholera  in  pheasants  and 
quail.  This  product  is  not  used 
extensively  and  the  termmation  of 
interim  marketing  is  not  expected  to 
produce  adverse  economic  effects. 

VII.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

1.  NCTR  Technical  Report  418:  "Chronic 
Toxicity  and  Carcinogenesis  Study  of 
Sulfamethazine  in  B6C3Fi  Mice." 

2.  NCTR  Technical  Report  42a  "Chrome 
Toxicity  and  Carcinogenesis  Siudy  of 
Sulfamethazine  in  Fischer  344  Rstn." 
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VIII.  Request  for  Comments 

Ir'eiTsted  persons  may.  on  or  before 
.November  14.  1988.  submit  to  the 
Dockets  Management  Branch  (address 
above]  written  comments  rek^arding  this 
proposal.  Two  copies  of  any  comments 
are  to  he  stibmitled.  except  th.it 
iniiividuals  may  submit  one  copy 
Comments  are  to  be  identified  with  the 
docket  number  found  m  brackets  in  the 
headinfi  of  this  document.  Received 
communis  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p  m.. 
Monday  through  Friday 

List  of  Subjects  in  21  CFR  Part  SIO 

.Administrative  practice  and 
procedure.  .Animal  drugs.  Labeling. 
Reporting  and  recordkeepinin 
requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
Part  510  be  amended  as  follows 

PAirr  SIO— NEW  ANIMAL  DRUGS 

1-  The  authonty  citabon  for  21  CFR 
Part  510  is  revised  to  read  as  follows: 

Autboriry:  Sees  512.  TOKa]  f2l  tjSC,  3<jOb. 
T\\^\\:  21  CFR  5  10.  5.83.  and  5,94. 

§510.450    IRemovwII 

2,  Section  b\QASO  Sulfonumide- 
i\j:Ua:rwg  drugs  for  oral,  miectable. 
intr'jmammary.  or  intrautenne  use  in 
fonii'processing  animals  is  removed. 

DHted.  August  23.  1988. 
Frank  E.  Young. 

Cominissiont^r  if  Fotxl and Dmgii. 
IFR  Doc  88-21057  Filed  9-14-88:  8  45  am] 
MLLING  COOC  4l«fr41-« 


DEPARTMENT  OF  JUSTICE 

28  era  Part  16 

( AAG/ A  Order  No.  2]-«8 1 

Exemption  of  Records  Systems  Under 
the  Privacy  Act 

AGENCY:  Department  of  |usbce. 
ACTION:  Proposed  rule. 

summary:  The  Department  of  |ustice 
proposes  to  exempt  a  Privacy  Act 
system,  of  records  from  subsections 
(c)(3)  and  (d)  of  the  Privacy  Act.  5  U.S.C. 
552a.  This  system  is  the  "Freedom  of 
Information;  Privacy  Acts  Records, 
lL'STlCE/OSC-004."  Records  contained 
in  this  system  relate  to  official  Federal 
investigabons  and  matters  of  law 
enforcement.  The  exemptions  are 
needed  to  protect  ongoing 
investigations,  as  weii  as  the  privacy  of 
third  parties  and  the  identities  of 


confidential  sources  involved  in  such 

investigations. 

DATE  Submit  any  comments  by  October 

\r    1988. 

ADDRESS:  Address  all  comments  to  J 
.Miih.iei  Clark.  Assistant  Director. 
Facilities  and  Administrative  Services 
Staff.  Justice  Management  Division, 
Department  of  [ustice.  Room  6402.  BOl  D 
Street.  NW  .  Washington.  DC  205.30. 

FOR  FURTHER  IMFORMATIOM  COHTACT: 

|,  .Mil  h,iel  Clatk.  (2112)  272-64"4 

SUPPLEMENTARY  INfOBMATION:  In  the 

.Notice  Section  of  today's  Federal 
Register,  the  Department  of  fiif^tice 
prcuides  a  description  of  the  "Freedom 
of  Information;  fVivacy  Acta  Records. 
niSTICE/OSC-004.- 

Pursuant  to  the  requirements  of  the 
Regulatory  Felxibility  Act  5  U.S.C.  601- 
612.  It  is  hereby  stated  that  the  order 
will  not  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

List  of  Subjects  in  Part  16 

Administrative  Practice  and 
i*rncedure.  Courts.  Freedom  of 
Information.  Privacy  and  Sunshine  Acts. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552a  and 
delegated  to  me  by  Attorney  General 
Order  No.  793-78,  it  is  proposed  that  28 
CFR  16.78  be  amended  by  revising 
p.iragraph  (a)  as  set  forth  belnw. 

D,ite  August  23.  1988 
Harry  H.  Flickinger, 
Ass:fitc.nt Attome^  General fftr 
AdminisCration- 

1.  The  authority  for  Part  16  continues 
to  read  as  follows; 

Authorit):  28  U  S.C.  500,  510;  5  U  S.C.  301 
552.  552a;  31  U  S.C  4«3a  unless  otherwise 
noted. 

2.  It  is  proposed  to  amend  26  CFl^ 
16  78  by  revising  paragraph  |a)  to  read 
as  follows; 

§  16.7B  Exemption  of  the  Special  Counsel 
for  Immigration  Related  Unfair  Employment 
Practices  Syslemi. 

(a)  The  foUowmg  systems  of  records 
are  exempt  from  5  U.S.C.  552a  (c)(3)  and 
(d). 

(1)  The  Central  Index  File  and 
Associated  Records.  IUSTICE/OSC-001 

(2)  Freedom  of  Information;  Privacy 
Acts  Records,  )USTICE/OSC-004 

These  exemptions  apply  to  the  extent 
that  information  in  these  systems  is 
subject  to  exemption  pursuant  to  5 
use,  5,5Za(k)(2|. 

\tU  Doc  88-21068  Filed  9-14-68;  8:45  am) 

■HJJMI  COeC  44t»«1-lt 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

IFHL-3447-31 

Florida;  Final  Authorization  of  Slate 
Hazardous  Waste  Management 
Program 

agency:  Environmental  Protection 

Agency 

ACTION:  Notice  of  tentative 
determination  for  final  authorization  on 
application  of  Florida  for  program 
revision,  public  comment  period,  and 
public  hearing. 

SUMMARY:  Florida  has  applied  fur  Final 
authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  Environmental 
f*rotHCtion  Agency  (EPA)  has  reviewed 
Florida's  application  and  has  made  a 
tentative  determination  subject  to  pubtu 
review  and  comment  that  Florida's 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Thus,  EPA  intends  to 
approve  Florida's  hazardous  waste 
program  revisions.  Florida's  application 
for  program  revision  is  available  for 
public  review  and  comment. 
DATES:  A  public  hearing  is  scheduled  for 
October  20, 1988.  Florida  will  participate 
in  the  pubbc  hearing  held  by  EPA  on 
this  subject.  Comments  on  Florida's 
program  revision  application  must  be 
received  by  the  close  of  business  on 
October  13. 1S88. 

AOOftesscs;  Copies  of  Florida's  program 
revision  application  are  available  from 
8;00  a.m.  to  4:00  p.m.  at  the  following 
addresses  for  inspection  and  copying: 
Florida  Department  of  Environmental 
Regulation.  Twin  Towers  Office 
Building.  Room  421.  2fiO0  Blair  Stone 
Road.  Tallahassee.  Florida  32399-2400, 
Telephone  (904)  488-0300;  US.  EF'A 
Headquarters  Library.  PM  211.A.  401  M 
Street.  SVV.,  Washington.  DC  204bO. 
Telephone:  (202)  382-5928;  US.  EPA 
Region  IV.  Library.  345  Courtland  Street. 
NE..  Atlanta.  Georgia.  30365.  Telephone: 
(404)  347-4218.  Written  commenu 
should  be  sent  to:  Mr.  Otis  Johnson.  Jr.. 
Chief.  Waste  Planning  Section.  RCRA 
Branch.  Waste  Management  Division. 
U.S.  Environmental  Protection  Agency, 
345  Courtland  Street,  NE.,  Atlanta. 
Georgia,  30365,  Telephone;  (404)  347- 
3016  EPA  will  hold  the  public  hearing 
on  October  20, 1988,  at  2:00  p.m.  in  Room 
609.  Twin  Towers  Office  Building.  2600 
Blair  Stone  Road,  Tallahassee,  Florida 
32399-2400.  Individuals  with  handicaps 
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requiring  special  assistance  should 
contact  Mr.  Fletcher  Herrald  at  (904) 
488-0300  by  October  17. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Otis  Johnson.  Jr.  Chief.  Waste 
Planning  Section.  RCRA  Branch,  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency,  345 
Courtland  Street.  NE..  Atlanta.  Georgia 
30365,  Telephone:  (404)  347-3018. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Consrr\ation  and  Recovery  Act 
("RCRA  "  or  "the  Act"),  42  U.S.C. 
6929(b).  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pub.  L.  98616.  November  8. 1084. 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
Slates  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA.  42  U,S.C.  6929(g).  and 
later  apply  tor  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  In  40  CFRParts  260 
through  266  and  124  and  270. 

B,  Florida 

Florida  initially  received  Final 
authorization  of  its  hazardous  waste 
program  on  February  12, 1985  (50  FR 
3908,  January  29, 1985).  On  February  27, 
1987,  Florida  submitted  a  final  program 
revision  application  For  non-HSWA 
requirements  promulgated  through  June 
30, 1985.  Florida  received  final 
authorization  for  these  revisions  on 
March  1.  1988  (53  FR  127,  January  5, 
1986).  Florida  was  placed  on  a  schedule 
of  compliance  to  obtain  program 
modifications  for  section  3006(f), 
Availability  of  Information  (AOI)  of  the 
HSWA  (52  FR  26013.  July  10.  1987). 
Today.  Florida  is  seeking  approval  of  its 
program  revisions  for  the  following 
authorities  through  June  30, 1986,  in 
accordance  with  40  CFR  271,21(bJ(4), 


Fedetal 

requirenwot 

Slate  authonty 

Closuio.  Posl. 

F.S  403  704(16) 

Closure  and 

FS  403.722. 

Financial 

FAC  17-30020(1» 

F.AC  17-MieO(l)(2) 

Re<iulrefflanls: 

FA.C.    17-30290   (1)(a)   and 

(4) 

Agreemefit  51 

F.AC.  17-30.300- 

ffi 16443- 

16458.  May:. 

19B6. 

Uisl>ig  ot  Spent 

FS  403  704(161 

PiddeUquOf 

FS  403  72111 

(K062)  51  FP 

FAC   17-30.03<X1). 

19330  as 

arrwndeO  al  51 

ffl33«12,  Ma» 

28.  1966  and 

SeplomtxK  22. 

1986 

BCflASKtioo 

FS  119  07. 

3006(0: 

FS   119  011 

AvalabiHy  of 

FS  11912 

Inlonnahon  40 

FS  120  68 

CFR  Part  2 

F.A.C.  17-30,310. 

SuopanAS 

use.  S52. 

EPA  has  reviewed  Florida's 
application,  and  has  made  a  tentative 
determination,  subject  to  public  review 
and  comment,  that  Florida's  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  aulhorizalion.  EPA  recognizes 
Florida's  lack  of  a  provision  for  waiver 
of  fees  for  information  in  the  public 
interest  as  specified  al  40  CFR  2.120(d). 
Florida  Statute  119.07  requires  that  all 
requestor!!  be  charged,  at  a  minimum, 
the  actual  cost  of  photocopying.  The 
Florida  Department  of  Environmental 
Regulation  furnishes  copies  of  public 
records  according  to  the  following 
formula  laken  directly  from  section  2.10 
of  Florida's  Administration  Ser\'ices 
Internal  Management  Policies  and 
l*rocedures. 

Florida's  copying  fees  provide: 

The  charge  for  photocopies  of  public 
record!!  and  for  all  photocopies  not  directly 
rt^lated  to  the  official  duties  of  the 
department  shall  be  $.05  per  page.  In  order  to 
provide  a  uniform  method  of  billing  for 
personnel  time  when  more  than  100  copies 
art>  made  or  when  more  than  30  minutes  is 
required  to  make  copies,  the  charge  for 
extensive  assistance  shall  t>e  based  on  (he 
tola!  salary  cost  of  the  employee  whi) 
actually  makes  the  copies  or  performs  the 
related  work,  and  (is)  calculated  as  follows: 

The  employee's  monthly  »aiar>-  divided  by 
174  hours  equals  the  employee's  hourly  raie. 
The  hourly  rate  mullipijed  by  1.046  equals 
total  hourly  salary  cost  including  fringe 
benefits.  The  total  hourly  salary  cost 
muliiplied  by  the  hours  or  fraction  thereof 
spent  on  the  photocopy  assignment  equals 
the  additional  charge  for  extensive  personnel 
services. 

^lien  photocopies  are  made  for  private 
firms  and  individuals,  the  money  must  be 
collected  at  the  time  the  photocopies  are 


delivered.  Photocopies  shall  not  be  delivered 
to  private  firms  and  individuals  prior  to 
collection  of  the  appropriate  amount,  tf 
governmental  agencies  are  to  be  charged  for 
photocopies,  it  is  permissible  to  bill  them 
using  prenumbered  invoice  forms  available 
from  the  Bureau  of  Accounting  and 
Budgeting. 

It  is  the  Region's  opinion  that  this  fee 
structure  does  not  place  an  undue 
burden  on  citizens  or  public  interest 
groups  requesting  information  from  the 
State  of  Florida.  Florida's  fees  for 
photocopies  are  lower  than  equivalent 
Federal  fees.  Further,  Florida's 
information  release  provisions  are  more 
stringent  in  some  respects  than  EPA's 
provisions,  i.e.,  Florida  law,  unlike 
Federal  law.  does  not  provide  protection 
for  Confidential  Business  Information. 
EPA  therefore  intends  to  grant  Florida 
final  authorization  for  the  additional 
program  modifications.  EPA  solicits 
comments  on  this  proposed  decision. 

In  accordance  with  section  3006  of 
RCRA  and  40  CFR  271.20(d}.  the  Agency 
will  hold  a  public  hearing  on  its 
tentative  decision  to  approve  Florida's 
program  revision  on  October  20, 1988.  al 
2.'00  p.m..  Room  609.  Florida  Department 
of  Environmental  Regulation.  Twin 
Towers  Office  Building.  2600  Blair  Stone 
Road.  Tallahassee.  Florida  32301.  The 
public  may  also  submit  written 
comments  on  EPA's  tentative 
determination  until  October  13. 1988. 
Copies  of  Florida's  application  are 
available  for  inspection  and  copying  at 
the  location  indicated  in  the 
"Addresses"  section  of  this  notice. 

EPA  will  consider  all  public  comments 
on  its  tentative  determination  received 
at  the  hearing  or  during  the  public 
comment  period.  Issues  raised  by  those 
comments  may  be  the  basis  for  a 
decision  to  deny  final  authorization  to 
Florida.  EPA  expects  to  make  a  final 
decision  on  whether  or  not  to  approve 
Florida's  program  by  December  1. 1988 
and  will  give  notice  of  it  in  the  Federal 
Register.  The  notice  will  include  a 
summary  of  the  reasons  for  the  final 
determination  and  a  response  to  all 
major  comments. 

Florida  is  not  seeking  authorization  to 
operate  on  Indian  Lands. 

C.  Decision 

Today's  tentative  determination  does 
not  include  authorization  of  Florida's 
program  for  any  requirement 
implementing  the  RCRA  or  the  HSWA. 
EPA  expects  to  make  a  final  decision  on 
whether  or  not  to  approve  Florida's 
program  by  December  1. 1988  and  wiii 
give  notice  of  it  in  the  Federal  Register. 
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Compliance  With  Executive  Order  12291 

The  Office  of  Management  and  Budget 
hris  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Hexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 

605(b).  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
mimher  of  small  entities.  This  action 
does  not  impose  any  new  burdens  on 
sririll  entities,  and  therefore,  does  not 
reqjire  a  regulatory  flexibihty  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
proct'dure.  Confidential  business 
tnfrjrmation,  Hazardous  materials 
transportaiion.  Hazardous  waste.  Indian 
Linds.  Intergovernmental  relations, 
rv.-Prtlties,  Reporting  and  recordkeeping 
r-  ^  iirements.  Water  poMution  control. 
VVftter  supply. 

.^uUiority:  This  notice  is  issued  under  the 
auihohty  of  sees.  2002(3),  3006.  and  7004(b)  of 
the  SoUd  Waste  Disposal  Act  as  am^ndeii  42 
L;5.C.  6912(a).  6928.  6079(h), 

Dated:  Augtis!  18.  1968. 
Greer  C.Tidwell. 
Rejisona!  A  dministrotor 
IFR  Doc.  88-21015  Filed  9-14-88: 8:46  am) 
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40  CFR  Parts  798  and  799 

(OPTS-42099;  FRL-3446-t  | 

Mettiyl  Ettiyl  Ketoxime;  Proposed  Test 
Rufe  and  Proposed  Pharmacokinetics 
Test  Guideline 

AGENCY:  Ervironmenldl  Protection 

Agency  (EPA) 
ACTIOH-.  Proposed  rule. 

summary:  EP.A  is  proposing  that 
mdnufacturers  and  processors  of  methyl 
ethyl  ketoxime  (MEKO,  CAS  So.  96-29- 
■^)  be  required,  under  section  4  of  the 
Toxic  Substances  Control  Act  (TSCA). 
to  perform  testing  for  oncogenicity, 
mutagenicit\',  developmental  toxicity. 
reproductive  effects,  neurotoxicity  and 
pharmacokinetics.  This  rule  is  proposed 
in  response  to  the  Interagency  Testing 
Committee's  ilTC's)  recommendation  to 
consider  MEKO  for  health  effects 
testing.  In  addition,  m  this  rule,  EPA  is 
proposing  to  add  a  new  test  guideline 
for  pharmacokinetics  testing-  This 
general  guideline  may  be  used  in 
developing  chemical- specific  TSCA 
section  4  rules  under  40  CFR  Part  799 
and  would  be  the  test  standard  for 
MEKO. 


DATES:  Submit  written  comments  on  or 
before  November  14. 1988.  If  persons 
request  an  opportunity  to  submit  oral 
comments  by  October  31. 1988.  EPA  will 
hold  a  public  meeting  on  this  rule  in 
Washington,  DC. 

For  further  information  on  arranging 
to  speak  at  the  meeting  see  Unit  VIl.  of 
this  preamble. 

ADDflESS:  Submit  written  comments, 
identified  by  the  document  control 
number  (OPTS  42090).  in  triplicate  to: 
TSCA  Public  Docket  Office  (TS-793), 
Rm.  NF.-GO04.  Office  of  Toxic 
Substances.  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington.  DC 
20460. 

A  public  version  of  the  administrative 
record  supporting  this  action  (with  any 
confidential  business  information 
deleted)  is  available  for  inspection  at 
the  above  address  from  8  a.m.  to  4  p.m.. 
MontJay  through  Friday,  except  legal 
holidays. 
FOR  FURTHER  INFORMATtON  CONTACT: 

Michael  M.  Stahl.  Acting  Director,  TSCA 
Assistance  Office  (TS-799].  Office  of 
Toxic  Substances,  401  M  St..  SW.,  Rm. 
EB-44,  Washington.  DC  20460.  (202  554- 
1404).  TDD:  (202)  564-0551. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
issuing  a  proposed  test  rule  for  MEKO 
under  section  4ia)  of  TSCA  in  response 
to  the  rrCs  recommendation  that 
MEKO  be  considered  for  health  effects 
testing.  The  Agency  is  proposing  testing 
for  MEKO  under  section  4(a)(1)(A)  and 
(B)  of  TSCA. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
averase  535  hours  per  response. 
:ridiidmg  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  aad 
reviewing  the  collection  of  information. 
Send  coromenls  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch.  PM- 
223.  U.S.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington.  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

I.  Introduction 

A  I TC  Recommendation 

TSCA  (Pub  L  94-489.  90  Stat.  2003  et 
srq    15  use.  2601  et  seq]  established 
the  ITC  under  section  4(el  to  recommend 
to  EPA  a  list  of  chemical  substances  and 
mixtures  (chemicals)  to  be  considered 
for  testmg  under  TSCA  section  4(a), 

The  ITC  added  MEKO  to  the  ITCs  list 
of  chemicals  for  pnority  consideration 


by  EPA  in  the  promulgation  of  test  rules 
under  section  4(a)  of  TSCA.  The  ITC 
recommended  MEKO  be  considered  for 
health  effects  testing  in  its  19th  Report. 
published  in  the  Federal  Register  of 
November  14.  1986  (51  FR  41417). 
especially  for  its  effects  on  the 
hematopoietic  system  and  for  its 
oncogenic  potential.  The  ITC  did  not 
designate  a  time  period  for  EPA's 
response  on  MEKO. 

The  rrC's  rationale  for  health  effects 
testing  was  based  on  concern  for 
widespread  use  of  MEKO  and  the 
potential  for  human  exposure:  the  lack 
of  a  no-effect  level  for  blood  effects 
demonstrated  in  animal  studies  of 
MEKO;  and  the  absence  of  data  on 
MEKO's  oncogenic  potential. 

B.  Genera!  Pharmacokinetics  Test 

Guideline 

In  the  Federal  Register  of  September 
27. 1985  (50  FR  39252).  EPA  issued  40 
CFR  Parts  796.  797  and  798.  which 
codified  TSCA  test  guidelines  that  were 
previously  prepared  by  EPA.  At  that 
time.  EPA  stated  that  new  guidelines 
would  be  added  as  the  slate  of  the  art  of 
testing  evolves  and  as  the  need  for  new 
guidelines  arises.  This  document 
proposes  a  new  test  guideline  for 
pharmacokinetics  that  may  be  used  to 
establish  lest  standards  in  future  TSCA 
Section  4  test  rules  in  40  CFR  Part  799. 
The  test  guidelines  are  state  of  the  art 
methods  for  generating  test  data  and, 
when  cited  in  chemical  specific  rules, 
would  assist  EPA  in  reaching  decisionK 
regarding  the  risk  of  a  particular 
chemical.  This  pharmacokinetics  test 
guideline  has  been  extensively  reviewed 
by  both  internal  and  external  experts. 

Codification  of  this  guideline, 
however,  would  not  impose  any 
regulatory  obligation  on  any  person  who 
may  be  subject  to  a  TSCA  Section  4  test 
rule  because  the  guidelines  do  not 
become  mandatory  test  standards  until 
they  are  promulgated  as  such  in  an 
individual  test  rule  for  a  specific 
chemical  substance  or  mixture.  EPA 
may  modify  the  pharmacokinetics  test 
guideline  as  it  appears  to  a  proposed 
rule  for  a  specific  test  substance.  Each 
specific  rule  employing  the  test  guideline 
would  be  subject  to  public  comment. 

EPA  is  also  proposing  that  this  test 
guideUne  would  serve  as  the. test 
standard  for  the  MEKO 
pharmacokinetics  testing. 

C  Opportunity  for  Negotiating  a 
Consent  Order 

EPA  raised  the  possibility  of 
conducting  testing  on  MEKO  ihrough  nn 
enforceable  consent  agreement  Industry 
representatives  present  at  the  public 
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meeting  for  MEKO  on  December  17, 
1986.  indicated  that  a  consent  agreement 
would  not  be  practicable  because 
Agreement  between  importers  and  the 
sole  United  States  manufacturer  was  not 
likely  (Ref.  24).  Industry  reaffirmed  that 
a  consent  order  would  not  be  feasible  at 
the  public  meeting  to  announce  EPA's 
course-setting  decision  held  December 
15, 1987  (Ref.  2S). 

D.  Teat  Rule  Development  Under  TSCA 

Under  section  4(a)  of  TSCA,  EPA  must 
require  testing  of  a  chemical  to  develop 
health  or  environmental  data  If  the 
Administrator  makes  certain  findings  as 
described  In  TSCA  under  section 
4|a)(l|(A|  or  (B).  Detailed  discussions  of 
the  stalutorj'  section  4  findings  are 
provided  in  EPA's  first  and  second 
proposed  test  rules  which  were 
published  in  the  Federal  Renter  of  luly 
18.  1980  (45  FR  48510)  and  June  5.  1981 
(46  FR  30300). 

In  evaluating  the  ITCs  testing 
recommendations  for  MEKO,  ElPA 
considered  all  available  relevant 
information  including  the  following^ 
information  presented  in  the  ITCs 
report  and  public  comments  on  the  ITCs 
recommendations;  production  volume, 
use,  exposure,  and  release  information 
reported  by  manufacturers  and 
importers  of  MEKO  under  the  TSCA 
section  8(a)  Preliminary  Assessment 
Information  Rule  (40  CFR  Part  712): 
health  and  safety  studies  submitted 
under  the  TSCA  section  8(d)  I  lealth  and 
Safely  Data  Reporting  Rule  (40  CFR  Part 
716)  concerning  MEKO;  and  published 
and  unpublished  data  available  to  the 
Agency.  From  its  evaluation,  us 
described  in  this  proposed  rule.  EPA  is 
proposing  health  effects  testing  for 
MEKO  under  TSCA  section  4(aKll{Al 
and  (B).  and.  as  such,  EPA  is  responding 
to  the  ITCs  recommendation  of  MEKO 
for  tpsting  consideration. 

II.  Review  of  Available  Data 

A.  Profile 

MEKO,  also  known  as  2-bulanone 
oxime.  (CAS  Registry  Number  96-29-7). 
IS  a  clear,  colorless  to  light  yellow  liquid 
at  room  temperature,  with  a  barely 
discernible  ethereal  aroma.  The 
molecular  weight  of  MEKO  is  87.12 
daltons.  The  solubility  of  MEKO  in 
water  is  100  g/L  MEKO  has  a  vapor 
pressure  of  106  mm  Hg  20X.  The  flash 
point  is  69X  and  the  boiling  point  is 
152X.  Given  these  properties.  MEKO  is 
expected  to  volatilize:  and.  therefore, 
workers  may  be  exposed  through 
inhalation  during  manufacturing, 
processing,  and  use. 


B.  Production 

MEKO  is  produced  by  reacting  methyl 
ethyl  ketone  with  hydroxylamine.  It  is 
produced  in  the  United  States  by  Allied- 
Signal,  Inc-  (Allied).  Hopewell,  VA. 
Current  total  production  volume 
information  on  MEKO  is  claimed 
confidential  business  information  (CBI). 
However,  in  its  19lh  report  the  ITC 
reported  that  2.2  million  pounds  of 
MEKO  were  imported  into  the  United 
States  in  1965  and  2.0  to  2.9  million 
points  were  produced  in  the  United 
States  in  1983.  From  this  information 
and  information  on  the  volume  of  MEKO 
which  is  claimed  CBI,  EPA  believes  that 
the  combined  annual  production  and 
import  volume  of  MEKO  in  the  United 
Stiites  exceeds  5  million  pounds.  At  the 
present  lime,  there  are  five  importers  of 
MEKO:  (1)  Aceto  Corp..  Flushing.  NY;  (2) 
Interstab  Chemical.  New  Brunswick.  NJ; 
(3)  Mooney  Chemicals.  Inc^  Cleveland, 
OH:  (4)  Nuodex,  Inc..  Elizabeth.  N|:  and 
(5)  Troy  Chemical  Corp..  Newark,  NJ 
(Ref.  2). 

C  Uses 

MEKO  is  sold  primarily  as  a 
nonrcactive  antisklnning  agent  in  alkyd 
surface  coatings  and  paints.  The 
concentration  of  MEKO  in  paints  and 
coatings  ranges  from  0.1  percent  to  0.8 
percent  MEKO  is  also  used  as  a 
blocking  agent  for  isocyanates  and 
siloxames.  MEKO  may  also  be  used  in 
other  industrial  products.  The  National 
Occupational  Hazard  Survey 
Tradename  Ingredient  Database  (Ref. 
11)  lists  26  industrial  products  that 
contain  MEKO.  The  majority  of  these 
products  are  paints,  but  MEKO  is  also 
found  in  exterior  caulk,  paste  fillers. 
pentane  gel,  and  antiskinning  products. 

In  addition  to  being  found  in 
industrial  products.  MEKO  may  also  be 
added  to  consumer  products.  The 
Consumer  Product  Safety  Commission's 
Chemicals  in  Products  Database  listed 
764  products  which  contained  MEKO  at 
concentrations  ranging  from  0,1  to  O.B 
percent.  Most  of  the  products  from  thjs 
list  were  surface  coatings  or  paints  but 
also  included  were  12  bathroom  bowl 
cleaners,  a  glass  cleaner,  a  liquid  rug 
shampoo,  an  ahiminum  cleaner,  a 
developer,  an  adhesive,  a  household 
cleaner,  and  a  caulking  and  repair 
product  (Ref.  lO).  In  addition  to  the 
above  uses.  EPA  has  been  informed  of 
another  use  which  has  been  claimed 
CBI. 

D.  Human  Exposure 

1.  OccuDotionaL  During  its 
manufacture.  100  workers  are 
potentially  exposed  to  MEKO  via 
inhalation  or  dermal  contact.  Fifteen  of 


the  100  may  be  exposed  to  MEKO  on  a 
daily  basis  up  to  300  days  per  year  (Ref. 
13).  Using  monitoring  data  for  8-hour 
lime  weighted  average  exposure  levels 
submitted  by  Allied.  EPA  estimates 
workers  may  be  exposed  to  up  to  43  mg 
of  MEKO  per  day.  Using  models  for 
filling  operations.  EPA  estimates 
inhalation  exposures  may  reach  90  to 
100  ppm  for  2-hour  periods  for  drummmg 
and  lank  truck  loading  and  up  to  2  ppm 
for  sampling  and  quality  control. 
Furthermore,  there  may  be  dermal 
exposure.  EPA  estimates  that,  during 
drumming,  tank  car  loading,  filter 
changes,  and  maintenance  and  cleanup, 
dermal  exposure  may  range  from  1.300 
to  3.900  mg/day.  During  sampling  and 
quality  control  (QC)  analysis,  dermal 
exposure  may  range  from  650  to  1.950 
mg/day  (Ref.'l3). 

The  National  Occupational  Hazard 
Survey  (NOHS;  Refs.  11  and  13>'Veport» 
that  12.100  workers  in  1.540  plants  were 
potentially  exposed  to  MEKO  in  the 
workplace.  Half  of  these  workers  wore 
mixing  and  batching  operators. 
Preliminary  data  from  the  National 
Occupational  Exposure  Survey  (NOES: 
Refs.  12  and  13)  indicate  that  2.145 
workers  in  19  plants  were  potentially 
exposed  to  MEKO  in  1980. 

During  the  processing  of  MEKO. 
inhalation  and  dermal  exposure  may 
occur  when  mixers  or  reactors  are 
charged  or  unloaded.  Exposure  levels 
for  these  operations  may  range  from  1  to 
2  mg/day  for  inhalation  exposure  to 
3.900  mg/day  for  dermal  exposure  (Ref. 
13).  Exposure  to  MEKO  from  drumming 
or  lank  car  filling  with  final  products  is 
estimated  to  be  less  than  1  mg/day  for 
inhalation  exposure  and  13  to  39  mg/day 
for  dermal  exposure  (Ref.  13). 

An  estimated  900.000  or  more 
commercial  painters  in  the  United  Slates 
may  be  routinely  exposed  to  MEKO 
(Ref.  16).  Dunng  use.  EPA  estimates  that 
commercial  painters  may  be  exposed  to 
as  much  as  432  mg/day  (328  mg  via 
inhalation  and  104  mg  via  dermal  routes: 
Ref.  3). 

2.  Consumer.  Consumers  are  exposed 
to  MEKO  from  the  use  of  paints  and 
other  products  containing  MEKO-  A 
National  Household  Survey  of  Intenor 
Paints  (Ref.  4),  indicates  that  one  in  five 
households  in  the  United  States  had  a 
member  who  conducted  some  painting 
during  the  year.  Of  these.  16.8  percent 
use  oil-based  paints.  The  maximum  use 
of  oil-based  paints  by  consumers  was 
found  to  be  12  gallons  per  year,  and 
maximum  painting  time  was  72  hours 
per  year  Painting  consisted  of  covering 
wolls  and  ceilings  as  well  as  trim  and 
other  woodwork.  Based  on  this  survey 
and  model  estimates  of  exposure  levels. 
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over  2  million  consumers  may 
pKJtentially  be  exposed  to  up  to 
approximately  432  mg/day  of  MEKO  For 
up  to  3  days  per  year  (Refs,  3  and  4). 

£•-  Health  Effects 

1.  Pharmacokinetics.  The  only  data  on 
the  absorption  and  distribution  of 
MEKO  are  provided  by  a  summary  of  an 
autoradiography  study  submitted  by 
Allied  (Ref.  5).  Pregnant  mice  were 
administered  as  single  oral  dose  of  'Re- 
labeled MEKO  on  day  14  of  gestation.  In 
addition,  one  male  mouse  was 
administered  a  single  oral  dose  of 
MEKO.  The  distribution  of  the  "C  label 
was  noted  over  a  24-hour  period.  Based 
on  this  limited  data,  it  appears  that 
MEKO  is  rapidly  absorbed  via  the  oral 
route,  and  distributed  intact  throughout 
the  body.  The  study  showed  that  the  '*C 
label  was  found  to  occur  at  higher  levels 
in  the  liver  of  the  developing  fetus  than 
in  the  mother,  and  complete  clearance  of 
the  '*C  label  occurred  in  approximately 
16  hours,  There  is  insufficient 
information  to  determine  the  relative 
rates  of  absorption,  distribution. 
metabolism,  and  excretion  of  MEKO. 
Allied  speculated  that  MEKO  would 
metabolize  to  methyl  ethyl  ketone 
(MEK)  and  hydroxylamine  but  supplied 
no  information  to  support  this 
contention  (Ref.  30). 

2.  Acute  toxicity.  The  ITC  report 
classified  MEKO  as  a  mildly  toxic  agent, 
citing  the  results  of  acute  oral,  dermal, 
and  inhalation  exposure  studies  by 
Allied  (Ref.  30).  EPA  has  received 
additional  information  submitted  by 
various  companies  under  section  8(d)  of 
TSCA  confirming  these  results  (Refs.  31 
through  37).  In  a  summary  of  acute  oral 
studies  on  rats  and  mice.  Allied  reported 
the  L050S  to  be  1,000  mg/kg  in  mice  and 
to  range  from  930  to  3,700  mg/kg  in  the 
rat  (Refs.  27  and  30)  Other  companies 
reported  LDoOa  of  1,600  to  2.780  mg/kg 
in  rats  (Refs.  32.  35,  and  36).  In  a  dermal 
toxicity  study  rf?ported  by  Allied,  the 
LDIOO  in  rabbits  was  found  to  be  2.0 
mL/kg  (1.860  mg/kg)  (Ref  30).  Central 
nervous  system  depression  was 
observed  prior  to  death.  In  addition. 
Allied  reported  melhemoglobin 
formation  at  0.2  mL/kg,  but  there  were 
no  obser\ed  effects  on  the  blood  at  0.02 
ml/kg  (19  mg/kg]  administered  daily  for 
5  weeks  (Refs,  14  and  30). 

Rats  exposed  to  airborne 
concentrations  of  190,  1.450.  and  4.830 
mg/m'  (53.  407.  and  1.335  ppm)  for  4 
hours  showed  anesthesia  in  the  high 
does  group  and  methemoglobinemia  in 
the  mid  and  high  dose  groups  (Refs,  14 
and  30).  No  deaths  occurred.  In  another 
short  terms  test,  rats  were  exposed  for 
24  hours  per  day  for  5  days  to  a 
saturated  vapor  of  MEKO  (calculated  to 


be  8.000  mg/m*  Refs.  14  and  30).  Death 
occurred  in  4  to  5  days. 

Allied  reported  MEKO  to  be  a  skin 
irritant  and  sensitizer  (Ref  30).  MEKO 
was  found  to  produce  equivocal  results 
on  sensitization  in  the  Buehler  test  and 
positive  sensitization  results  when 
tested  in  the  Morganson-KIigman 
maximization  test  in  guinea  pigs  (Ref 
30).  From  a  moust  ear  swelling  test,  Gad 
et  al.  reported  the  MEKO  caused  40 
percent  of  the  animals  to  be  sensitized 
(Ref  38).  While  Allied  reported  only 
slight  skin  irritation  From  the  application 
of  MEKO  to  rabbits.  Kodak  reported 
scarring  of  skin  and  severe  erythema 
from  dermal  application  to  rats  (Ref  34). 
Most  reports  indicated  that  MEKO  is  a 
severe  eye  irritant. 

3.  Subchmnic  toxicity.  The  longest 
duration  study  conducted  to  date  with 
MEKO  is  a  13-week  oral  toxicity  study 
conducted  in  1977  by  Hazleton 
Laboratories  for  Allied  (Ref  30).  Rals 
received  MEKO  by  guvage  at  does  of  Z5, 
75.  or  225  mg/kg.  5  days  per  week. 
Treated  groups  from  both  sexes  showed 
dose  related  decreases  in  er>'throcyte 
count,  and  hematocrit  and  hemoglobin 
values  and  displayed  a  moderate  to 
marked  reticulocytosis.  Heinz  bodies, 
occasional  eiderocytes,  polychromasia, 
basophihc  stippling,  and  Howell-|oIly 
bodies  were  generally  present  in  the  mid 
and  high  dose  groups.  Blood  chemistries 
revealed  an  elevation  of  total  bilirubin 
and  erythrocyte  cholinesterase  in  mid 
dose  males  and  high  dose  males  and 
females.  Alkaline  phosphatase  levels  of 
high  dose  males  also  increased.  A  slight 
depression  in  blood  urea  nitrogen  and 
plasma  cholinesterase  levels  were  noted 
in  the  high  dose  level  female  group. 
There  was  also  an  increase  in  the 
absolute  and/or  relative  weights  of  the 
spleen,  liver,  and  kidney  in  all  dose 
groups.  The  spleen  and  liver  were  dark 
and  histologic  examination  of  these 
organs  revealed  hematopoiesis 
(extrameduUary)  and  macrophages  with 
greenish- brown  pigment.  Pigment  of 
similar  appearance  was  also  detected  in 
the  epithelial  cells  lining  the  proximal 
convoluted  tubules  of  the  kidney. 

These  data  suggest  that  MEKO 
induces  a  heroolyttc  anemia  in  the  rat 
with  compensatory  erythropoiesis.  This 
study  did  not  de^ne  a  no-observed- 
adverse-effect  level  (NOAEL),  but 
predicted  the  NOAEL  to  be  less  than  25 
mg/kg/day.  In  addition  to  the  effects  on 
the  hematopoietic  system,  data  from  the 
13-week  study  show  that  the  number  of 
animals  with  decreased 
spermatogenesis  or  aspermatogenesis 
was  markedly  increased  in  the  high  dose 
group  (225  mg/kg). 


Many  effects  similar  to  those  found  in 
(he  Allied  study  were  observed  by  furita 
(1967)  in  a  4-week  study  in  which  MEKO 
was  administered  by  subcutaneous 
injuclion  (Refs.  14  and  30). 

4.  Developmental  effects  and 
reproductive  toxicity.  The  reported 
results  of  the  13-week  study  discussed  in 
Unit  II.E.3.  suggest  the  MEKO  may 
adversely  affect  spermatogenesis  and, 
thus,  reproduction.  Since  MEKO  may 
metdbolize  lo  hydroxylamine  and 
methyl  ethyl  ketone  (MEK;  Ref  30).  the 
results  of  tests  on  these  possible 
metabolites  suggest  that  MEKO  may 
also  cause  developmental  and 
reproductive  toxicity.  In  a  study  by 
Chaube  and  Murphy,  an  increase  in 
resorptions  occurred  in  pregnant  rats 
given  a  single  intraperitoneal  injection 
of  hydroxylamine  hydrochloride  and  a 
dose  of  47  mg/kg  (Refs.  39  and  47).  In 
addition,  Zimmermann  and 
Gottschewiski  reported  teratogenic 
effects  from  the  injection  of  10  mg/kg  of 
hydroxylamine  into  pregnant  rabbits 
(Refs.  40  and  47);  De  Sesso  found 
malformations  in  the  offspring  of  rabbits 
exposed  to  hydroxylamine  through 
inleracoelomic  injections  (Refs.  41  and 
47);  and  StoU  et  al.  demonstrated 
developmental  effects  from  injection  of 
hydroxylamine  directly  into  chicken 
embryos  (Refs.  42  and  43).  Furthermore, 
in  a  study  by  Ramaiya,  exposure  to 
hydroxylamine  appears  to  produce  a 
decrease  in  fertility  in  male  mice  by 
adversely  affecting  specific  stages  of 
spermatogenesis  (Refs.  44.  45,  and  46).  It 
also  results  in  maldevelopment  of  the 
mannary  glands,  alterations  in 
circulating  prolacting  levels,  alterations 
in  length  of  estrus  cycle,  and  failure  of 
Graafian  foUicles  to  develop  into 
corpora  lutea  after  ovulation  (Refs.  44, 
45,  and  46). 

MEK,  another  possible  metabolite  of 
MEKO  (Ref  28).  caused  fetal 
abnormalities  in  rats  at  1,000  ppm  and 
soft  tissue  abnormalities  in  rats  at  3,000 
ppm  (Refs.  15  and  52).  These  data  are 
insufficient  to  fully  characterize  MEKOs 
developmental  and  reproductive  effects, 
but  suggest  that  MEKO  may  cause  such 
effects.  Developmental  toxicity  and 
reproductive  effects  studies  have  not 
been  conducted  on  MEKO  Itself  EPA 
believes  thai  the  above  data  on 
hydroxylamine  and  MEK  and  the 
subchronic  toxicity  data  on  MEKO. 
provide  suggestive  evidence  thai  MEKO 
may  cause  reproductive  effects  and 
developmental  toxicity. 

5.  Mutagenicity.  Concern  for  the 
potential  mutagenicity  of  MEKO  is 
based  on  mutagenicity  data  on  MEK  and 
hydroxylamine.  The  National  Cancer 
Institute  (NCI)  reported  that  MEKO  was 
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mutagenic  In  the  mouse  lymphoma  gene 
mutation  assay  [Ref  46).  MEKO  was 
nnnmutagenic  in  Salmonella  strain 
TA9fl.  TAIOO.  TA1535.  TA1537.  and 
TA198  (Refs.  30  and  53).  These  data  ure 
insufficient  to  fully  characterize  MEKO's 
mutagenicity  potential,  but  suggest  that 
MEKO  may  be  mutagenic. 

EPA.  in  a  review  of  the  mutagenicity 
data  on  hydroxylamine  and 
hydroxylamine  hydrochloride,  found  the 
chemicals  to  be  gene  mutagens. 
clastogens,  inducers  of  sister  chromatid 
exchange  and  DNA  effects,  and/or 
inducers  of  cell  transformation.  Effects 
were  observed  in  plant  cells, 
prokaryotes.  lower  and  higher 
eukaryotes.  and  mammals  and 
mammalian  cells,  including  mammalian 
germ  cells  (Refs.  46  and  47).  Because 
hydroxylamine  and  hydroxylamine 
hydrochloride  are  mutagenic.  MEKO 
may  also  be  mutagenic. 

6.  Oncogenicity.  Concern  for  the 
potential  oncogenicity  of  MEKO  is 
bflsed  on  data  on  acetoxime  (Refs.  6. 9. 
28.  and  29),  a  close  structural  analogue 
of  MEKO,  and  on  the  positive  mouse 
lymphoma  gene  mutation  assay  using 
MEKO  (Ref  48). 

Aceloxune  was  tested  in  an  16-month 
carcinogenicity  study  conducted  by 
Miryish  et  al.  (Ref  28]  using  MRC- 
Wistar  rats.  The  oncogenic  effects  noted 
In  this  study  raise  significant  concern 
about  the  potential  carcinogenicity  of 
MEKO.  a  close  structural  analogue  of 
acetoxime.  which  differs  from  MEKO  by 
the  addition  of  a  single  methyl  group. 
While  EPA  is  acutely  aware  of 
deficiencies  on  the  data  (hat  would 
prevent  its  use  in  quantitative  risk 
assessment,  the  study  is  nevertheless 
sufficient  to  raise  concern  for  the 
possible  oncogenicity  of  MEKO  by 
analogy  to  acetoxime  (Refs.  6.  9.  and  28). 

Acetoxime  administered  in  the 
drinking  water  to  rats  induced  a 
statistically  significant  increase  in  the 
incidence  of  hepatocellular  adenomas  in 
80  percent  of  male  rates  (Ref  28).  The 
incidence  of  liver  tumors  in  females  was 
not  significant.  No  liver  tumors  were 
noted  in  the  untreated  controls;  these 
results  are  similar  to  those  for  previous 
untreated  groups  [historical  control;  Ref, 
28). 

Folluwing  the  publication  of  the 
Mirvish  study.  EPA  was  informed  by  the 
author  that  a  second  pathologist 
reviewed  the  original 
histopathologicalslides.  Secondary 
analysis  confirmed  the  diagnosis  of 
hepatocellular  adenomas  in  11  of  12 
animals. 

Hepatocellular  carcinomas  were  also 
noted  in  6  of  the  11  animals  that  had 
adenomas  [Refs.  6  and  29). 


The  positive  mouse  lymphoma  gene 
mutation  assay  on  MEKO  provides 
further  suggestive  evidence  that  MEKO 
may  be  oncogenic  because  the 
correlation  from  the  mouse  lymphoma 
gene  mutation  assay  in  the  [JS178Y 
system  lo  oncogenicity  as  determined  in 
phase  II  of  the  EPA  Gene-Tox  Program 
is  61^  percent  (Ref  54).  EPA  believes 
lht?re  is  sufficient  evidence  to  indicate 
that  the  Chinese  hamster  V79  system, 
mouse  lymphoma  gene  mutation  L5178V 
system,  and  the  Chinese  hamster  ovary 
system  assays  may  be  used  to  trigger  an 
in  vivo  assay  for  oncogenicity  (50  FR 
20672:  May  17. 1985). 

7-  Neurotoxicity.  No  studies  were 
found  in  the  literature  or  submitted  by 
industry  on  the  neurological  or 
neurobchavioral  toxicity  of  MEKO. 

III.  Findings 

EP.'\  IS  basing  its  proposed 
pharmacokinetics,  oncogenicity, 
mutiigenidty.  developmental  toxicity. 
reproductive  toxicity,  and  neurotoxicity 
testing  for  MEKO  on  the  authority  of 
section  4(a)(1)  (A)  and  (B)  of  TSCA. 

Under  section  section  4ia)(l)(B)(i) 
EPA  finds  the  MEKO  is  produced  in 
substantial  quantities  and  that  there 
may  be  substantial  human  exposure 
during  manufacturing,  processing,  and 
use  of  MEKO. 

The  total  annual  production  of  MEKO 
in  CBl;  however,  according  to  publicly 
available  information,  total  imports  and 
domestic  annual  production  are  in 
excess  of  5  million  pounds  per  year  (Ref 
2).  An  estimated  2  million  consumers 
may  be  exposed  to  MEKO  through  use 
of  oiI-bas«d  paints  and  additionally  may 
be  exposed  to  MEKO  through  use  of 
household  cleaning  pruducts  and 
adhesive,  caulking,  and  rtpau*  pruducts 
(Refs.  3,  4.  and  10),  An  estimated  900.000 
professional  painters  may  be  routinely 
exposed  to  MEKO  through  use  of  oil- 
based  paints  (Ref  16).  An  estimated 
12.000  workers  in  1.500  plants  may  be 
exposed  through  manufacture  and 
processing  of  MEKO  (Refs.  11  and  30). 

Under  section  4(a](l)(A)(i).  EPA  finds 
that  the  manufacture,  processing,  and 
use  of  MEKO  may  present  and 
unreasonable  risk  of  injury  lo  human 
health  due  to  its  potential  to  cause 
oncogenic,  mutagenic,  reproductive, 
developmental,  and  blood  effects  for  the 
reasons  presented  in  Unit  lI.E.  and  in  the 
support  document  (Ref  1)  which  Is 
available  In  the  rulemaking  record. 
Exposure  lo  MEKO  is  described  above. 
The  finding  for  potential  oncogenic  risk 
is  based  upon  date  which  indicates  that 
acetoxime.  a  close  structural  analogue 
of  MEKO.  caused  benign  and  malignant 
hepatocellular  tumors  in  mice  (Refs  6,  9. 
28,  and  29).  In  addition.  MEKO  is 


positive  in  the  mouse  lymphoma  gene 
mutation  assay  (Ref.  48).  Data  in  thei>e 
reports  suggest  that  MEKO  may  be 
oncogenic 

The  finding  for  potential  mutagenic 
risk  is  based  on  open  data  indicating 
that  MEKO  caused  gene  mutations  in  a 
mouse  lymphoma  gene  mutation  test 
(Ref  48).  In  addition,  hydroxylamine.  a 
possible  metabolite  of  MEKO,  is 
mutagenic  in  various  systems  (Refs.  46 
and  47).  Data  in  these  reports  support  a 
concern  for  potential  mutagenic  risk 
from  MEKO. 

The  finding  for  potential  reproductive 
risk  is  based  on  adverse  effects  on 
testes  of  rats  from  a  90-day  exposure  to 
MEKO  (Ref  30).  In  addition, 
hydroxylamine,  a  possible  melabohic  of 
MEKO.  appears  to  adversely  affect 
spermatogenesis,  mammary  gland 
development,  prolactin  levels,  estrus 
cycle,  and  development  of  graafian 
follicles  (Refs.  6. 15.  43.  45.  and  46). 
These  results  suggest  potential 
reproductive  risk  from  MEKO. 

The  finding  for  potential 
developmental  risk  is  based  on  data 
from  tests  on  methyl  ethyl  ketone 
(MEK).  a  possible  metabolite  of  MEKO. 
which  indicate  that  MEK  causes  fetal 
skeletal  abnormalities  in  rats  at  1.000 
ppm  and  soft  tissue  abnormalities  in 
rats  at  3.000  ppm  {Ref  15].  In  addition, 
data  on  hydroxylamine  (Refs.  40,  41,  42. 
43.  and  47).  another  possible  metabolite 
of  MEKO.  suggest  that  hydroxylamine  is 
developmentally  toxic,  raising  concern 
that  MEKO  may  also  potentially  cause 
developmental  effects. 

The  finding  for  potential  blood  effects 
risk  is  based  on  data  from  a  90-day  oral 
toxicity  study  of  MEKO  (Ref  30)  which 
suggest  that  MEKO  induces  a  hemolytic 
anemia  in  the  rat  with  compensatory 
erythropoiesis  as  described  in  section 
II.E.3..  and  supports  concern  for  the  risk 
of  blood  effects  from  MEKO. 

Although  the  available  data  on  blood 
effects  are  adequate  for  risk  assessment. 
it  may  be  m  the  interest  of  those  subject 
to  this  rule  to  further  assess  blood 
effects.  The  90-day  subchronic  study 
(Ref  30)  does  not  provide  a  NOAEL  for 
blood  effects  for  MEKO.  Uncertainty 
factors  would  be  added  to  the  LOAEL  to 
establish  acceptable  levels  of  exposure. 
Testing  to  determine  the  NOAEL  for 
blood  effects  associated  with  subchronic 
and  chronic  exposure  would  reduce  the 
uncerlatnty  in  evaluating  MEKO. 

The  NOAEL  for  blood  effects  could  be 
established  in  the  subchronic  range 
finding  studies  for  the  MEKO 
oncogenicity  test.  This  data  should  be 
developed  according  to  the  test 
guideline  at  40  CFR  798.2650  modified  to 
direct  specific  attention  towards  the 
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hematology  profile.  Hemaiology 
determinations  (hematocrit,  hemoglobin 
concentrations,  erjthrocyte  count,  total 
and  differential  leukocyte  count,  and  a 
measure  of  clotting  potential  such  as 
ciotting  time,  prothrombin  time, 
thromboplastin  time,  or  platelet  count) 
and  certain  clinical  biochemistry 
determinations  on  blood  could  be  made 
on  all  groups  including  controls  at  day 
30  and  at  day  90  of  the  test  penod  for 
the  rat.  Since  this  assures  data  on  the 
concurrent  controls,  baseline  data  prior 
tu  the  initiation  of  exposure  would  not 
be  needed.  A  chronic  \OAEL  for  blood 
effects  could  be  obtained  by  modifying 
the  oncogenicity  study  to  include 
hematology  and  blood  biochemistry. 
This  could  be  accomplished  by 
modifying  the  oncogenicity  test 
guideline  at  40  CFR  798,3300  to  include 
hematology  determinations  and  certain 
clinical  biochemistry  detenninations  on 
blood  for  rats,  as  listed  in  40  CFR 
79B.3320.  the  combined  chronic  toxicity/ 
oncogenicity  test  guideline. 
Altemalively.  the  test  sponsor  could 
conduct  the  combined  chronic  toxicity/ 
oncogenicity  test  at  40  CFR  7983320. 
Provisions  from  40  CFR  798.3320  would 
be  modified  to  be  consistent  with  the 
revisions  of  40  CFR  798  3300  [52  FR 
19055;  May  20.  1987).  Satellite  groups  of 
rats  may  be  necessary  to  avoid  stress  to 
the  test  animals  from  blood  sampling 
ar.d  to  provide  sufficient  animals  for 
adequate  blood  coUeclions- 

The  findings  for  the  above  potential 
health  effects  under  sfction  4{a)(l)(A)(i), 
and  the  finding  that  MEKO  is  produced 
m  substantial  quantities  and  that  there 
m--ty  be  substantial  human  exposure 
under  section  4(a!(l){B){i).  support  EPA's 
concern  that  the  manufactunng, 
processing,  and  use  of  MEKO  may 
present  an  unreasonable  risk  of  injury  to 
human  health. 

Under  section  4(a)(1)  (A)(ii|  and  (B) 
(ii).  F.PA  finds  that  there  are  insufficient 
data  and  experience  from  which  the 
potential  health  risks  (other  than  blood 
effects)  from  manufacturing,  processing. 
and  use  of  MEKO  can  reasonably  be 
determined  or  predicted.  In  the  90-day 
"ubchromc  test  of  MEKO  the  lowest- 
obsen,'ed-ad verse-effect  level  (LOAEL) 
was  determined  to  be  25  mg/kg.  The 
LOAEL  data  from  the  subchronic  test  is 
adequate  for  risk  assessment,  fiowever, 
if  manufacturers  of  MEKO  desire  to 
reduce  the  uncertainty  factors  that 
would  be  used  in  risk  assessment, 
additional  testing  to  determine  a 
VOAEL  is  recommended  but  not 
required. 

Under  section  4(a)(1)  [A)(iii)  and 
(B)(iii).  EPA  finds  that  tesUng  of  MEKO 
IS  necessary  to  develop  such  data  for 


oncogenicity,  mutagenicity,  reproductive 
toxicity,  developmental  toxicity, 
neurotoxicity,  and  pharmacokinetics. 
EPA  believes  that  data  resulting  from 
this  testing  will  be  relevant  to  a 
determination  as  to  whether 
manufacturing,  processing  and  use  of 
MEKO  does  or  does  not  present  an 
unreasonable  nsk  of  injury  to  human 
health. 

Because  of  the  above  concerns  for 
oncogenicity,  mutagenicity,  blood 
effects,  reproductive  effects,  and 
developmental  toxicity  for  the  described 
exposures  to  MEKO.  EPA  finds  that 
pharmacokinetics  test  data  are 
necessary.  Ultimately  the  purpose  for 
generating  pharmacokinetics  data  is  to 
use  the  information  in  risk  assessement. 
Such  applications  offer  the  only 
scientific  avenue  for  making 
extrapolations  of  toxicologic  data  from 
species  to  species,  from  route  to  route  of 
administration,  and  from  high  to  low 
does.  Furthermore,  does  selections  for 
the  chronic  toxicity  studies  would  be 
imporved  by  prior  knowledge  of  the 
extent  of  absorption  by  the  routes  to  be 
used.  In  addition,  these  data  would  be 
used  to  detect  major  differences 
between  sexes  relative  to  the  metabolic 
processes  of  absorption,  tissue 
distribution,  biotans-formation  and 
excretion,  whether  the  metabolic 
processes  are  modified  by  different 
routes  of  administration  of  the  test 
substance,  and  whether  these  proceses 
are  modified  by  repeated  dosing. 

IV.  Proposed  Rule 

A  Proposed  Testing  and  Test  Standards 

On  the  basis  of  the  information 
presented  in  Unit  U.  and  the  findings  set 
forth  in  Unit  IIL  EP.A  is  proposing  health 
effects  testing  for  MEKO.  The  tests 
would  be  conducted  in  accordance  with 
EPA's  TSCA  Good  Laboratory  Practice 
Standards  in  40  CFR  Part  792  and 
specific  TSCA  test  guidelines  in  40  CFR 
Parts  795  and  796,  or  other  published 
test  methods  as  specified  in  this  test  rule 
for  MEKO  in  the  following  table. 

Table,— PnoposED  Testing,  Test 
Standards  and  Reporting  Require- 
ments FOR  MEKO 


Table— Proposed  Testing.  Test 
Standards  and  Reporting  Require- 
ments FOR  MEKO— Continued 
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The  health  effects  tests  proposed  to  be 
conducted  for  MEKO  are:  (1) 
Pharmacokinetics  using  the  guideline 
proposed  in  this  document  as  40  CFR 
798.7465  including  oral,  dermal. 
inhalation,  and  intravenous  absorptions, 
repeated  dosing,  and  washing  efficiency 
studies:  (2)  an  oral  2-year  oncogenicity 
study,  using  the  guideline  at  40  CFR 
798.3300:  (3)  an  oral  2-species 
developmental  toxicity  study  using  the 
guideline  at  40  CFR  798.4900:  (4)  an  oral 
2-generation  reproductive  toxicity  study 
usmg  the  guideline  at  40  CFR  79».4700 
and  including  histopathology  of  the 
testes  with  staging  of  the  sperm, 
histopathology  of  the  ovaries,  and 
vaginal  cytology  for  the  last  3  weeks 
prior  (o  mating  to  monitor  the  estrus 
cycle:  (5)  sex-linked  recessive  lethal 
gene  mutation  assay  in  Drosaphial  using 
the  guideline  at  40  CFR  798,5275;  {6)  in 
vivo  mammalian  bone  marrow 
cytogenetics  test  using  the  guideline  for 
either  the  chromosomal  analysis  at  4U 
CFR  798.5365  or  the  micronucleus  assay 
at  40  CFR  798  5395:  and  (7)  acute  and 
subchronic  90-day  oral  neurotoxicity 
tests  including  a  functional  observation 
battery  using  the  guideline  at  40  CFR 
798.8050.  a  motor  activity  test  using  the 
guideline  at  40  CFR  798.6200.  and 
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neuropathology  test  using  the  guideline 
at  40  CFR  798.6400.  If  the  three  tests 
listed  under  (7]  above  combined,  at  least 
10  animals  per  sex  per  dose  level  wotild 
be  used. 

The  test  guideline  would  be  modified 
in  the  2-generation  reproductive  toxicity 
test.  The  integrity  of  the  various  cell 
stages  of  spermatogenesis  would  be 
determined  with  particular  attention 
directed  toward  achieving  optimal 
qudlity  in  fixation  and  embedding. 
Prt!parations  of  testicular  and 
associated  reproductive  organ  samples 
for  histology  would  follow  the 
recommendations  of  Lamb  and  Chapin 
(Ref.  17).  or  an  equivalent  procedure, 
and  histopathology  of  the  testes  would 
be  dune  on  Po  and  Ft  adult  males  at  the 
lime  of  sacrifice.  Histological  analyses 
would  include  evaluations  of  the 
spermatogenic  cycle,  i.e..  the  presence 
and  mlegrily  of  the  14  cell  stages.  These 
evaluations  would  follow  the  guidance 
provided  by  Clermont  and  Percy  (Ref. 
IB).  Information  should  also  be  provided 
regarding  the  nature  and  level  of  lesions 
observed  in  control  animals  for 
comparative  purposes.  Data  on  female 
cyclicity  in  Po  and  Fi  females  over  the 
last  3  weeks  prior  to  mating.  The  method 
of  Sadleir  (Ref.  19).  or  an  equivalent 
method,  would  be  used  Additional 
guidance  may  be  obtained  from  Hafez 
(Ref.  23).  Data  would  be  provided  on 
whether  the  animal  is  cycling  and  the 
cycle  length.  Po  and  Fi  females  would 
continue  to  be  exposed  to  MEKO  in 
order  to  permit  them  to  begin  cycling 
once  again.  The  ovary  would  be  serially 
sectioned  with  a  sufficient  number  of 
sections  examined  to  adequately  detail 
oocyte  and  follicular  morphology.  The 
methods  of  Mattison  and  Thorgiersson 
(Ref.  20)  and  Pederson  and  Peters  (Ref. 
21)  may  provide  guidance.  The  strategy 
for  sectioning  and  evaluation  would  be 
left  to  the  discretion  of  the  investigator, 
but  would  be  described  in  detail  in  the 
protocol  and  final  report.  The  nature 
and  background  level  of  lesions  in  the 
control  tissue  would  also  be  noted. 
Gross  and  histologic  evaluation  of 
mammary  glands  would  be  conducted 
on  female  Fi  and  Fj  pups  sacrificed  at 
weaning  and  in  adult  Fi  females  at  the 
termination  of  the  study. 

An  in  vitro  mammalian  cytogenetics 
assay,  a  gene  mutation  assay  in 
Salmonella,  and  a  sister  chromatid 
exchange  test  on  MEKO  are  being 
conducted  by  the  National  Toxicology 
Program.  EPA  will  evaluate  the  data 
from  these  tests,  the  sex-linked 
recessive  lethal  assay  in  Drosophila.  the 
in  vivo  mammalian  cytogenetics  assay. 
and  other  information  developed  on 
MEKO  to  determine  if  the  mouse  visible 


specific  locus  as.say.  the  rodent 
dominant  lethal  assay,  the  rodent 
heritable  translocation  assay,  or  other 
mutagenic  testing  is  necessary  for 
MEKO.  These  upper  tier  mutagenic  tests 
are  not  being  proposed  at  this  time.  EPA 
will  evaluate  the  need  for  these  tests 
upon  receipt  of  the  lower  tier  test 
results. 

EPA  is  proposing  that  the  TSCA 
Health  Effects  Test  Guidelines 
referenced  in  the  above  table  and  as 
modified  in  the  proposed  lest  standards 
be  used  for  the  purposes  of  the  required 
tests  for  MEKO.  The  TSCA  test 
guidelines  for  health  effects  testing 
specify  generally  accepted  minimum 
conditions  for  determining  the  health 
effects  for  substances  such  as  MEKO  to 
which  humans  are  expected  to  be 
exposed. 

B.  Test  Substance 

EPA  is  proposing  that  MEKO  of  at 
least  99  percent  purity  be  used  as  the 
test  substance:  MEKO  of  this  punty  is 
commercially  available.  EPA  has 
specified  a  relatively  pure  substance  for 
testing  because  it  is  interested  in 
evaluating  the  effects  attributable  to 
MEKO  itself. 

C  Persons  Required  to  Test 

Section  4(b)(3)(B)  specifies  that  the 
activities  for  which  EPA  makes  section 
4(a)  findings  (manufacture,  processing, 
distribution  in  comnierre.  use.  and/or 
disposal)  determine  who  bears  the 
responsibility  for  testing  a  chemical. 
Manufacturers  and  persons  who  intend 
to  manufacture  the  chemical  are 
required  to  lest  if  the  findings  are  based 
on  manufacturing  ("manufacture"  is 
defined  in  section  3(7)  of  TSCA  to 
include  "import").  Processors  and 
persons  who  intend  to  process  the 
chemical  are  required  to  lest  if  the 
findings  are  based  on  processing. 
Manufac^.;^c^s  and  processors  and 
persons  who  intend  tu  manufacture  or 
process  the  chemical  are  required  to  test 
if  exposure  giving  rise  to  the  potential 
risk  occurs  during  distribution  in 
commerce,  use.  or  disposal  of  the 
chemical. 

Because  EPA  has  found  that  there  are 
insufficient  data  and  experience  to 
reasonably  determine  or  predict  the 
effects  of  the  manufacture,  processing, 
and  use  of  MEKO  on  human  health.  EPA 
is  proposing  that  all  persons  who 
manufacture  including  import  or  process 
or  intend  to  manufacture  or  process 
MEKO.  including  persons  who 
manufacture  or  process  or  intend  to 
manufi^ct'jre  or  process  MEKO  as  a 
byproduct,  or  who  import  or  intend  to 
import  products  which  contain  MEKO. 
at  any  time  from  the  effective  dale  of  the 


final  test  rule  to  the  end  of  the 
reimbursement  period  be  subject  to  the 
testing  requirements  contained  in  this 
proposed  rule.  Persons  who 
manufacture,  import,  or  process  MEKO 
only  as  an  impurity  are  not  subject  to 
these  requirements.  The  end  of  the 
reimbursement  period  will  be  at  least  5 
years  after  the  last  final  report  is 
submited;  but  if  it  lakes  longer  than  5 
years  to  submit  the  last  final  report,  the 
reimbursement  period  will  be  extended 
an  amount  of  time  equal  to  thai  which 
was  required  to  submit  the  last  final 
report. 

Because  TSCA  containes  provisions 
to  avoid  duplicative  testing,  not  every 
person  subject  to  this  rule  must 
individually  conduct  testing.  Section 
4(b)(3)(A)  of  TSCA  provides  that  EPA 
may  permit  two  nr  more  manufacturers 
or  processors  who  are  subject  to  the  rule 
to  designate  one  such  person  or  a 
qualified  third  person  to  conduct  the 
tests  and  submit  data  on  their  behalf. 
Section  4(c)  provides  that  any  person 
required  to  test  may  apply  to  EPA  for  an 
exemption  from  the  requirement.  EPA 
promulgated  procedures  for  applying  for 
TSCA  section  4(c)  exemptions  m  40  CFR 
Part  790. 

Manufacturers  (including  importers) 
subject  to  this  rule  would  be  required  to 
submit  either  a  letter  of  intent  to 
perform  testing  or  an  exemption 
application  within  30  days  after  the 
effective  date  of  the  final  test  rule.  The 
required  procedures  for  submitting  such 
letters  and  applications  are  described  in 
40  CFR  Part  790. 

Processors  subject  to  this  rule,  unless 
they  are  also  manufacturers,  would  not 
be  required  to  submit  letters  of  intent  or 
exemption  applications,  or  to  conduct 
testing,  unless  manufacturers  fail  to 
submit  notices  of  intent  to  lest  or  later 
fail  to  sponsor  the  required  tests.  The 
agency  expects  that  the  manufacturers 
will  pass  an  appropriate  portion  of  the 
costs  of  testing  on  to  processors  through 
the  pricing  of  their  products  or  other 
reimbursement  mechanisms.  If 
manufacturers  perform  all  the  required 
tests,  processors  will  be  granted 
exemptions  automatically.  If 
manufacturers  fail  to  submit  notices  of 
intent  to  test  or  fail  to  sponsor  all  the 
required  tests,  the  Agency  will  publish  a 
separate  notice  in  the  Federal  Register 
lo  notify  processors  to  respond;  this 
procedure  is  described  in  40  CFR  Part 
790. 

Persons  conducting  tests  would 
submit  plans  and  conduct  tests  in 
accordance  with  TSCA  Good 
Laboratory  Practice  Standards  (40  CFR 
Part  792). 
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FPA  is  n>ii  proposinn  to  require  the 
>ubmiasion  of  equivalence  daia  tuj  4 
condiiion  for  exemption  from  '.he 
proposed  lesrmg  for  MEKO.  As  noted  in 
Unit  IV.D.,  EPA  19  interested  in 
t'vaUiating  the  effects  atlnhutable  to 
\!EXO  iiseif  and  has  specified  a 
reldtively  pure  substance  for  testing. 

Manufacturers  and  processors  subject 
to  this  teat  rule  would  comply  with  the 
test  rule  development  and  exemption 
procedures  in  40  CFR  Part  790  for  single- 
phase  rulemaking. 

D.  Reporting  Requirements 

All  data  developed  under  this  rule 
would  be  rpporied  in  accordance  with 
Its  TSCA  Good  Laboratory  Practice 
(CLPI  Standards  which  appear  at  40 
CFR  Pan  792.  In  accordance  with  40 
CyU  P.irt  790  under  single-phase 
rulemaking  procedures,  test  .iponsors 
would  be  required  to  submit  individual 
study  plans  at  least  45  days  prior  to  the 
initiation  of  each  test. 

EPA  is  required  by  TSCA  section 
■llblflJIC)  to  specify-  the  lime  period 
during  which  persons  subject  to  a  test 
ri:!p  must  submit  test  data  The  Agency's 
proposed  reportmg  requirements  for 
fu.h  of  the  proposed  test  standards  are 
■■ip»-i.i:;eii  :a  the  Table  in  Unit  IV  A. 
Pro^Tfss  reports  for  all  tests  would  be 
required  at  6-month  intervals  starting  6 
months  from  the  effective  date  of  the 
final  test  rule.  No  interim  report  would 
be  required  for  the  in  vivo  mammalian 
bone  marrow  cytogenetics  assay 

V.  fssuefl  for  Comment 

This  proposed  ru!e  specifies  TSCA 
test  gijjdehnes  as  the  test  standards-  The 
Agency  is  soliciting  comments  as  to 
whether  the  test  guidelines  are 
dppropnale  and  applicable  for  the 
testing  of  MEKO  Also  regarding  the  test 
of  MEKO.  the  Agency  requests 
comments  on; 

1-  [s  the  testing  proposed  to 
chdracterize  the  potential  health  effects 
0!  MEKO  adequate? 

2  Should  EPA  require  establishment 
of  the  NOAEL  for  blood  effects? 
Available  data  supports  concern  for 
blood  effects  at  estimated  worker 
exposure  levels.  Further  testing  would 
confirm  and  refine  the  hazard 
risspssment. 

3.  Are  there  other  testing  approaches 
-hjt  should  be  considered? 

VI.  EcoQomic  .Analysis  of  Propo!>cd  Rule 

To  evaluate  the  potential  economic 
impact  of  this  proposed  rule,  EPA  has 
prepared  an  economic  analysis  that 
evaluates  the  potential  far  significant 
economic  impacts  on  the  industry  as  a 
result  of  the  proposed  testing.  The 
economic  analysis  estimates  the  costs  of 


conducting  the  proposed  testing  and 
evaluates  the  potential  costs  by 
examining  four  market  characteristicj  of 
MEKO;  Price  sensitivity  of  demand. 
industry  cost  charactenstics.  industry 
structure,  and  market  expectations.  If 
these  indications  are  negative,  no 
further  economic  analysis  is  performed. 
However,  if  the  first  level  of  analysis 
indicates  a  potential  for  significant 
economic  impact,  a  more  comprehensive 
and  detailed  analysis  is  conducted 
which  more  precisely  predicts  the 
magnitude  and  distnbution  of  the 
expected  im[>act. 

Total  testing  costs  for  the  pptiposed 
rule  for  MEKO  are  estimated  to  raugp 
from  Si. 4  to  $1^  million.  To  predict  the 
financial  decisionmaking  practices  of 
manufacturing  firms,  these  costs  have 
been  annualized.  Annualized  costs  are 
compared  with  annual  revenue  as  an 
indication  of  potential  impact.  The 
annualized  costs  represent  equivalent 
constant  costs  which  would  have  to  be 
recouped  each  year  of  the  payback 
period  to  finance  the  testing  expenditure 
in  the  first  year 

The  annualized  test  costs,  calculated 
using  a  cost  of  capital  of  7  percent  over 
a  period  of  15  years,  range  from  $150,000 
to  $205,000.  Though  the  annualized  unit 
costs  of  the  tests  relative  to  the  product 
price  of  MEKO  appear  to  be  high.  EPA 
believes  that  the  potential  for  adverse 
economic  impact  is  moderate.  Tliis 
ron':lusinn  is  based  on  the  following 
observdrions:  Pnmanly  because  of  the 
higher  price  of  viable  substitutes,  the 
demand  for  MFKO  appears  to  be 
inelastic  with  respect  to  price  in  its 
largest  end  use  as  an  aniiskinning  agent 
in  aikyd  paints,  and  the  market  for 
MEKO  appears  u>  be  stnbie. 

Refer  to  the  economic  analysis  which 
is  contained  in  the  public  record  for  this 
rulemaking  for  a  complete  discussion  of 
test  cost  estimation  and  potential  for 
economic  impact  resulting  from  these 
costs  (Ref.  2|. 

Vn.  Public  Meetings 

If  persons  indicate  to  EPA  that  they 
wish  to  present  oral  comments  on  this 
proposed  rule  to  EPA  officials  who  are 
directly  responsible  for  developing  the 
rule  and  supporting  analyses.  EPA  will 
hold  a  public  meeting  subsequent  to  the 
close  of  the  public  comment  penod  in 
Washington,  DC.  Persons  who  wish  to 
attend  or  to  present  comments  at  the 
meeting  should  call  the  TSCA 
Assistance  Office  ITAO):  (202-554-14- 
4),  by  October  31. 19&a  A  meeting  will 
not  be  held  if  members  uf  the  pubhc  do 
not  indicate  that  they  wish  to  make  oral 
presentations.  While  the  meeting  will  be 
open  to  the  public  active  participation 
will  be  limited  to  those  persons  who 


arranged  to  present  comments  and  to 
designatfKi  EPA  participants.  Attendees 
should  call  TAO  before  making  travel 
plans  to  verify  whether  a  meeting  wit) 
be  held. 

Should  a  meeting  be  held,  the  Agency 
will  transcribe  the  meeting  and  include 
the  written  transcript  in  the  rulemaking 
record.  Participants  are  invited,  but  not 
required,  to  submit  copies  of  their 
statements  prior  to  or  on  the  day  of  the 
meeting.  All  such  written  materials  will 
become  part  of  EPA's  record  for  this 
rulemaking. 

VIII.  Availability  of  Test  Facilities  and 
Personnel 

Section  4(b)(1)  of  TSCA  requires  EPA 
to  consider"*   *   *  the  reasonably 
foreseeable  ovailabiltly  of  the  facilities 
and  personnel  needed  to  perform  the 
testing  requued  under  the  rule." 
Therefore.  EPA  cunducted  a  study  lu 
assess  the  avuilabihly  of  test  facilities 
and  personnel  to  handle  the  additional 
demand  for  testing  services  created  by 
section  4  feat  rules.  Copies  of  the  study. 
Chemical  Testing  Industry:  Profile  of 
ToTiicotogical  Testing  can  be  obtained 
through  the  \dtional  Technical 
Information  Service  (.NTIS),  5285  Port 
Royal  Road.  Springfield.  VA  22161  fPB 
82-1407731.  A  micrnfirhe  cnpy  of  this 
study  is  also  included  in  the  docket  for 
this  rule  and  is  available  to  the  public 
for  copying.  On  the  basis  of  this  study, 
the  Agency  believes  that  there  will  be 
available  test  facilities  and  personnel  to 
perform  the  testing  specified  in  this 
proposed  rule. 

EPA  has  reviewed  the  availability  of 
contract  laboratory  facilities  to  conduct 
the  required  neurotoxicity  tests  (Ref.  51) 
and  believes  that  facilities  will  be 
available  for  the  tests.  The  laboratory 
review  indicates  that  few  laboratories 
are  currently  conducting  these  tests 
according  to  TSCA  lest  guidelines  and 
TSCA  GLP  standard.s.  However,  the 
barriers  faced  by  lealing  laboratories  to 
gear  up  for  tiie&e  tests  are  not 
formidable.  Laboratories  will  have  to 
invest  in  testing  equipment  and 
personnel  training  but  EPA  believes  that 
these  investments  will  be  recovered  as 
the  neurotoxicity  testing  program  under 
TSCA  section  4  continues.  EPA's 
expectations  of  laboratory  availability 
were  borne  out  under  the  testing 
requirements  of  the  C9  aromatic 
hydrocarbon  fraction  lest  rule  (50  FR 
20675:  May  17,  1985|.  Pursuant  to  that 
rule,  manufacturers  were  able  to 
contract  with  a  laboratory  to  conduct 
the  testing  according  to  TSCA  test 
guidelines  and  TSCA  GLP  standards. 
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IX.  Rulemaking  Record 

EPA  has  eHtablished  a  record  for  this 
rulemaking  proceeding  (docket  number 
OPTS-420991.  This  record  contains  the 
ba.sic  information  considered  by  the 
Agency  in  developing  this  proposal  and 
appropriate  Federal  Register  notices. 
This  record  includes: 

A.  Supporting  Documentation 

(1)  Federal  Register  notices  pertaining 
to  this  rule  consisting  of: 

(a)  Notice  containing  the  ITCs 
recommendation  of  MEKO  to  the 
Priority  Ust  (50  FR  41417;  Nov.  14. 1986) 
and  comments  on  MEKO  received  in 
response  to  that  notice. 

(b|  Rules  requiring  TSCA  section  8(a) 
and  8(d)  reporting  on  MEKO  (51  FR 
4132a;Nov.  14. 1986). 

(c)  TSCA  test  guidelines  cited  as  test 
standards  for  this  rule.  40  CFR  Part  798. 

(d)  Identification  of  Specific  Chemical 
Substances  and  Mixtures  Testing 
Requirements:  Ethyltoluenes. 
Tnmethylbenzenes,  and  the  C»  Aromatic 
Hvdrot-yrbons  Fraction:  Final  Rule  (50 
(■R2f»662;May  17, 1985). 

(2)  Support  document  consisting  of 
economic  impact  evaluation  for  MEKO. 

(3)  Communications  before  proposal 
consisting  of: 

(a)  Written  public  comments  and 
letters. 

(b)  Meeting  summaries. 

(4)  Reports — published  and 
unpublished  factual  materials  including: 
Chemical  Testing  Industry:  Profile  of 
Toxicological  Testing  (October  1981). 
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(1)  U.S.  Environmental  Protection 
Agency  (USEPA).  Technical  Support 
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Confidential  Business  Information 
(CBI).  while  part  of  this  record,  is  not 
available  for  public  review.  A  public 
verison  of  the  record,  from  which  CBI 
has  been  deleted,  is  available  for 
inspection  in  the  TSCA  Public  Docket 
Office,  Rm.  G-004.  NE  Mall.  401  M  St. 
SW..  Washington.  DC  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays-  The  agency  will 
supplement  this  record  periodically  with 
additional  relevant  information 
received. 

X.  Other  Regulator  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  EPA 
has  determined  that  this  test  rule  would 
not  be  major  because  it  does  not  meet 
any  of  the  criteria  set  forth  in  section 
1(b)  of  the  Order,  i.e..  it  would  not  have 
any  annual  effect  on  the  economy  of  at 
least  $100  million,  would  not  cause  a 
major  increase  in  prices,  and  would  not 
have  a  significant  adverse  effect  on 
competition  or  the  ability  of  U.S. 
enterprise  to  compete  with  foreign 
enterprises. 

This  proposed  rule  was  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291.  Any  wntten 
comments  from  OMB  to  EPA,  and  any 
EPA  response  to  those  comments,  are 
Included  in  the  rulemaking  record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  use  601  et  seq..  Pub.  L  96-354. 
September  19. 1980),  EPA  is  certifying 
(hat  this  test  rule,  if  promulgated,  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
because:  (1)  They  are  not  likely  to 
perform  testing  themselves,  or  to 
participate  in  the  organization  of  the 
testing  effort;  (2)  they  will  experience 
only  very  minor  costs,  if  any.  in  securing 
exemption  from  testing  requirements: 
and  (3)  they  are  unlikely  to  be  affected 
by  reimbursement  requirements. 

C  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  this 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act,  44  IJ.S.C. 
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3501  et  seg.  and  has  assi^ed  OMB 
control  mimber  2070-0033. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  lo 
average  535  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  lo 
Chief,  information  Policy  Branch.  PM- 
223,  U.S.  Environmental  Protection 
Agency.  401  M  St .  SW  .  Washington.  DC 
20460;  and  to  the  Office  of  Infonnation 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503.  marked  "Attention:  Desk 
Officer  for  EPA."  The  final  rule  will 
respond  lo  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

List  of  Subjects  in  40  CFR  Parts  798  and 

799 

Chemicals.  Environmental  protection. 
Hazardous  substances.  Testing 
Laboratories.  Reporting  end 
rerordiceeping  requirements. 

Dated:  August  28. 1988- 
Susan  F,  Voqt. 

Acting  Assistatil  Administrutnrfvr  Ppslrctdes 
and  Toric  Substances. 

Therefore,  it  is  proposed  that  40  CFR. 
Chapter  I,  subchapter  R.  be  amended  as 
follows; 

1  In  Part  798 

PART  798— I  AMENDED) 

a.  The  authority  citation  continues  to 

read  as  follows: 
Aulhority;  15  U.S.C.  2mi. 

b.  By  adding  §  798  7485  to  read  as 

follows 

§  798. 748S    Pturmacokinvtics. 

(a)  Purpose.  The  putpose  of  these 
studies  is  to: 

|1)  Ascertain  whether  the 
pharmacokinetics  and  metabolism  of  a 
chemical  substance  or  mixture  ["lest 
substance")  are  similar  after  oraL 
dermal,  and  inhalation  administration. 

|2)  Determine  bioavailability  of  a  test 
suiistance  after  oral,  dermal,  and 
inhalation  administration. 

(3)  Examine  the  effects  of  dose  level 
and  of  repealed  doling  on  (he 
pharmacokinetics  and  metabolism  of  the 
lest  substance. 

(b)  Definition!;.  (1)  "BioavailabtKty" 
refofs  to  the  rate  and  relative  amount  of 
adriiinislered  test  substance  which 
reaches  the  systemic  circiilatlon. 


(2|  "Metabolism"  means  the  study  of 
the  sum  of  the  processes  by  iiv'hich  a 
particular  substance  is  handled  in  the 
body  and  includes  absorption,  (issue 
distribution,  biotransformation,  and 
excretion. 

(3)  "Percent  absorption"  means  100 
times  the  ratio  between  total  excretion 
of  radioactivity  following  oral,  dermal, 
or  inhalation  administration  and  total 
excretion  of  radioactivity  following 
intravenous  administration  of  the  teat 
substance. 

(4)  "Pharmacokinetics"  means  the 
study  of  the  rates  of  absorption,  tissue 
distribution,  biotransformation,  and 
excretion. 

(c)  Test  pri-ct^dur(>s — (1|  Animal 
selertton — [\\  Species.  The  rat  shall  be 
used  for  pharmacokinetics  testing 
because  It  has  been  used  extensively  for 
metabolic  and  toxicological  studies.  For 
dermal  bioavailability  studies,  the  rat 
and  the  guinea  pig  shall  be  used. 

(li)  Animal  strains.  Adult  male  and 
female  rats  [strain  used  for  major 
toxicity  testing)  and  female  guinea  pigs 
shall  be  used.  The  rata  shall  be  7  to  9 
weeks  of  age  and  their  weight  range 
should  be  comparable  from  group  to 
group.  The  female  guinea  pigs  shall  be  5 
to  7  weeks  old  and  their  weight  range 
should  be  comparable  from  group  to 
group.  The  animals  should  be  purchased 
from  a  reputable  dealer  and  shall  be 
identified  upon  arrival.  The  animals 
shall  be  selected  at  random  for  the 
testing  groups,  and  any  animal  showing 
signs  of  ill  health  shall  rot  be  used.  In 
all  studies,  unless  otherwise  specified. 
each  test  group  shall  contain  at  least 
four  animals  of  each  sex  for  a  total  of  at 
least  eight  animals. 

(iii)  Animal  care.  (A)  Animal  care  and 
housing  should  be  in  accordance  with 
DHEW  l»ub!ication  No,  NIH-78-23. 1978. 
"Guidelines  for  the  Care  and  Use  of 
Laboratory  Animals." 

(B)  The  animals  shall  be  housed  in 
envircnmentally  controlled  rooms  with 
at  least  10  air  changes  per  hour.  The 
rooms  shall  be  maintained  at  a 
temperature  of  24±2  degrees  centigrade 
and  humidity  of  50±10  percent  with  a 
12  hour  light/dark  cycle  per  day.  The 
rats  shall  be  kept  in  a  quarantine  facility 
fur  at  least  7  days  prior  to  use,  and  shall 
be  acclimated  to  the  experimental 
environment  for  a  minimum  of  48  hours 
prior  to  treatment. 

(C)  During  the  acclimatization  period, 
the  animals  shall  be  housed  in  suitable 
cages.  AM  animals  shall  be  provided 
with  certified  feed  and  tap  water  ad 
hbttum.  The  guinea  pig  diet  shall  be 
supplemented  with  adequate  amounts  of 
ascorbic  acid  in  the  drinking  water. 

(2)  Administration  of  test  substance— 
{i)  Test  substance.  The  use  of  a 


radioactive  test  substance  is  required 
for  all  studies.  Ideally,  the  purity  of  both 
radioactive  and  nonradioactive  test 
substances  should  be  greater  than  99 
percent.  The  radioactive  and 
nonradioactive  substances  shall  be 
chromalographed  separately  and 
together  to  estabhsh  purity  end  identity 
If  the  purity  is  less  than  99  percent  or  if 
the  chromatograms  differ  significantly, 
F.PA  should  be  consulted. 

(ii)  Dosage  and  treatment — (A) 
Intravenous.  The  low  dose  of  each  lest 
substance,  in  an  appropriate  vehicle, 
shall  be  administered  intravenously  to 
four  rats  of  each  sex. 

(B)  Oral.  Two  doses  of  (he  test 
substance  shall  be  used  in  the  oral 
portion  of  the  study,  a  low  dose  and  a 
high  dose.  The  high  dose  should  ideally 
induce  some  overt  toxicity,  such  as 
sedation,  irritation  or  weight  loss.  Both 
the  high  and  low  dose  levels  should  be 
accomplished  by  gavage  or  by 
administering  encapsulated  test 
substance.  If  feasible,  the  same  high  and 
low  doses  should  be  used  for  oral  and 
dermal  studies. 

(C)  Inhalation.  Two  concentrations  of 
each  test  substance  shall  be  used  in  this 
portion  of  the  study,  a  low  concentration 
and  high  concentration-  The  high 
concentration  should  ideally  induce 
some  overt  toxicity,  while  the  low 
concentration  should  correspond  to  a 
no-observed -adverse-effect  level. 
Inhalation  treatment  should  be 
conducted  using  a  "nose-cone"  or  "head 
only"  apparatus  to  prevent  ingestion  of 
test  substance  through  "grooming." 

(D)  Chrmol-il)  Dermal  treatment.  For 
dermal  treatment,  two  doses, 
comparable  to  the  low  and  high  oral 
doses  when  feasible,  shall  be  dissolved 
in  a  suitable  vehicle  and  apphed  in 
volumes  adequate  to  deliver  the  doses. 
The  backs  of  the  animals  should  be 
lighlly  shaved  with  an  electric  clipper  24 
hours  before  treatment.  The  test 
substance  shall  be  applied  to  the  intact 
shaven  skin  (approximately  2  cm*  for 
rats.  5  cm*  for  guinea  pigs).  The  dosed 
areas  shall  be  protected  with  a  suitable 
porous  covering  which  is  secured  in 
place,  and  the  animals  shall  be  housed 
separately.  When  the  test  substance  has 
signficanl  volatility,  the  methodology  of 
Sufiten  et  al.  (1966).  paragraph  (e)(11  of 
this  section,  or  another  equivalent 
method,  should  be  employed. 

(2)  Washing  efficacy  study.  Before 
initiation  of  the  dermal  absorption 
studies,  and  initial  washing  efficacj' 
experiment  shall  be  conducted  to  assess 
the  removal  of  the  applied  low  dose  of 
test  substances  by  washing  the  exposed 
skin  area  with  soap  and  water  and  an 
appropriate  organic  solvent.  The  low 
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dose  shall  be  applied  to  four  rats  and 
four  guinea  pigs  in  accordance  with 
paragraph  (c)|2)(ii)(D)(/)  of  this  section. 
After  application  (2  to  5  minutes},  the 
treated  areas  of  two  rats  and  two  guinea 
pigs  shall  be  washed  with  soap  and 
water  and  the  treated  area  of  the 
remaining  animals  shall  be  washed  with 
an  appropnate  solvent.  The  amounts  of 
test  substance  recovered  in  the  washing 
shall  be  determined  to  assess  the 
efficacy  of  its  removal  by  washing. 

[iii)  Dosing  and  sampling  schedule — 
(A)  Rat  studies.  After  administration  of 
the  test  substance,  each  rat  shall  be 
placed  in  a  separate  metabolic  unit  to 
facilitate  collection  of  excreta.  For  the 
dermal  and  inhalation  studies,  excreta 
from  the  rats  shall  also  be  collected 
during  the  exposure  periods.  At  the  end 
of  each  collection  period,  the  metabolic 
units  shall  be  cleaned  to  recover  any 
excreta  that  might  adhere  to  them.  Al! 
studies,  except  the  repeated  dose 
studies,  shall  be  terminated  at  7  days,  or 
after  at  least  90  percent  of  the 
radioactivity  has  been  recovered  in  the 
excreta,  whichever  occurs  first. 

(/)  Intravenous  study.  Group  A  shall 
be  dosed  once  intravenously  at  the  low 
dose  of  lest  substance. 

(2)  Oral  Studies,  [i)  Group  B  shall  be 
dosed  once  per  os  with  the  low  dose  of 
test  substance. 

[ii]  Croup  C  shall  be  dosed  once  per 
OS  with  the  high  dose  of  test  substance. 

[3]  Inhalation  studies.  A  single  6-hour 
exposure  period  shall  be  used  for  each 
group. 

[t]  Group  D  shall  be  exposed  to  a 
mixture  of  test  substance  in  air  at  the 
low  concentration. 

(ii)  Group  E  shall  be  exposed  to  a 
mixture  of  test  substance  in  air  at  the 
high  concentration, 

[4]  Dermal  studies.  Unless  precluded 
by  corrosivity  the  test  substance  shall 
he  applied  and  kept  on  the  skin  for  a 
minimum  of  6  hours.  At  the  time  of 
removal  of  the  covenng.  the  treated  area 
shall  be  washed  with  an  appropriate 
solvent  to  remove  any  test  substance 
that  may  be  on  the  skin  surface  Both  the 
covering  and  the  washing  shall  be 
assayed  to  recover  residual 
radioactivity.  Al  the  termination  of  the 
studies,  each  animal  shdil  be  sacrificed 
and  the  exposed  skin  area  removed.  An 
appropnate  section  of  the  skm  shall  be 
solubilized  and  assayed  for 
radioactivity  to  ascertain  if  the  skin  acts 
as  a  reservoir  for  the  test  substance. 
Studies  on  the  dermal  absorption  of 
corrosive  test  substances  should  be 
discussed  with  EPA  prior  to  initiation. 

[i]  Group  F  shall  be  dosed  once 
dermaily  with  the  low  dose  of  test 
substance. 


[ii)  Group  G  shall  be  dosed  once 
dermaily  with  the  high  dose  of  the  lest 
substance. 

(5)  Hepeated  dosing  study.  Group  H 
shall  receive  a  series  of  single  daily  low 
doses  of  nonradioactive  test  substance 
for  at  least  7  consecutive  days  by  the 
oral,  dermal,  or  inhalation  route. 
Twenty-four  hours  after  the  last 
nonradioactive  dose,  a  single  oral, 
dermal,  or  iahalation  low  dose  of 
radioactive  test  substance  shall  be 
administered.  Following  dosing  with  the 
radioactive  substance,  the  rats  shall  be 
placed  in  individual  roetabohc  units  as 
described  in  paragraph  (c)(2)(iii)(A]  of 
this  section.  The  study  shall  be 
terminated  7  days  after  the  last  dose,  or 
after  al  least  90  percent  of  the 
radioactivity  has  been  recovered  in  the 
excreta,  whichever  occurs  first. 

(B)  Guinea  pig  studies — (/) 
Intravenous  study.  The  study  conducted 
for  group  A  as  specified  in  paragraph 
(cK2](iii)(A)(i)  of  this  section  should  be 
repeated  using  a  group  of  four  guinea 
pigs  (Group  1). 

[2]  Dermal  studies.  The  studies 
conducted  on  groups  F  and  G  as 
specified  in  paragraph  (c)(2)(iiil(AH'#)  of 
this  section  shall  be  repeated  using  four 
guinea  pigs  per  group. 

[i]  Group  J  shall  be  dosed  once 
dermaily  with  the  low  dose  of  the  test 
substance. 

[ii]  Group  fC  shall  be  dosed  once 
dermaily  with  the  high  dose  of  the  teat 
substance. 

[iii]  After  administration  of  the  test 
substance,  each  guinea  pig  shall  be  kept 
in  a  separate  metabolic  unit  to  facihtate 
collection  of  excreta.  At  the  end  of  each 
collection  period,  the  metabolic  units 
shall  be  cleaned  to  recover  any  excreta 
that  might  adhere  to  them.  All  studies 
shall  be  terminated  al  7  days,  or  after  90 
percent  of  the  radioactivity  has  been 
recovered  in  the  excreta,  whichever 
occurs  first. 

(3}  Types  of  Studies — (i) 
Pharmacokinetics  studies— {A)  Rat 
studies.  Group  A  through  G  shall  be 
used  to  determine  the  kinetics  of 
absorption  of  the  test  substance.  In  the 
group  administered  the  test  substance 
intravenously  (i.e..  Croup  A),  the 
concentration  of  radioactivity  in  blood 
and  excreta  shall  be  measured  following 
administration.  In  groups  administered 
the  test  substance  by  the  oral. 
inhalation,  and  dermal  routes  (i.e.. 
Groups  B.  C.  D.  E.  F.  and  G)  the 
concentration  of  radioactivity  in  blood 
and  excreta  shall  be  measured  at 
selected  time  intervals  during  and 
following  the  exposure  period.  In 
addition,  in  the  group  administered  the 
test  substance  by  inhalation  (i.e..  Groups 
D  and  £).  the  concentration  of  test 


substance  in  inspired  air  shall  be 
measured  at  selected  time  intervals 
during  (he  exposure  period. 

(B)  Guinea  pig  studies.  Groups  I  and  K 
shall  be  used  to  determine  the  extent  of 
dermal  absorption  of  the  lest  substaijce. 
The  amount  of  radioactivity  in  excreta 
shall  be  determined  al  selected  time 
intervals. 

(ii)  Metabolism  studies — (A)  Rat 
studies.  Groups  A  through  G  shall  be 
used  to  determine  the  metabolism  of  the 
test  substance.  Excreta  (urine,  feces,  and 
expired  air  shall  be  collected  for 
identification  and  quantification  of  the 
test  substance  and  metabolites. 

(B)  (Reserved] 

(4)  Measurements — (i) 
Pharmacokinetics.  Four  animals  from 
each  group  shall  be  used  for  these 
purposes. 

(A)  Rat  studies — [1]  Bioavailability. 
The  levels  of  radioactivity  shall  be 
determined  in  whole  blood,  blood 
plasma,  or  blood  serum  at  appropriate 
inter\'als  [e.g..  15  minutes.  30  minutes.  1 
hour,  2  hours.  6  hours.  24  hours,  48 
hours,  and  96  hours)  after  initiation  of 
intravenous,  oral,  and  derma)  dosing, 
and  at  the  same  intervals  after  cessation 
of  dosing  by  inhalation. 

[2\  Extent  of  absorption.  The  total 
quantities  of  radioactivity  shall  be 
determined  for  excreta  collected  daily 
for  7  days,  or  after  at  least  90  percent  of 
the  radioactivity  has  been  recovered  in 
the  excreta. 

[3]  Excretion.  The  quantities  of 
radioactivity  eliminated  in  the  urine, 
feces,  and  expired  air  shall  be 
determined  separately  at  appropriate 
time  intervals.  The  collection  of  carbon 
dioxide  may  be  discontinued  when  less 
than  1  percent  of  the  dose  is  found  to  be 
exhaled  as  radioactive  carbon  dioxide 
In  24  hours. 

[4]  Tissue  distribution.  At  the 
termination  of  each  study,  the  quantities 
of  radioactivity  in  blood  and  in  various 
tissues,  including  bone,  brain,  fat. 
gastrointestinal  tract,  gonads,  heart. 
kidney,  liver,  lungs,  muscle,  skin,  and 
spleen,  and  in  the  residual  carcass  of 
each  animal  shall  be  determined. 

[S]  Change  in  pharmacokinetics. 
Results  of  pharmacokinetics 
measurements  (i.e.,  bioavailability, 
extent  of  absorption,  excretion,  and 
tissue  distribution)  obtained  in  rats 
receiving  the  single  low  inhalation  dose 
of  the  test  substance  (Group  D)  shall  be 
compared  to  the  corresponding  results 
obtained  in  rats  receiving  repeated  oral 
doses  of  the  test  substance  (Group  H). 

(B)  Guinea  pig  studies — (7)  Extent  of 
absorption.  The  total  quantities  of 
radioactivity  shell  be  determined  for 
excreta  daily  for  7  days  or  until  90 


percent  of  the  test  substance  has  been 
excreted. 

[3]  [Reservedl 

(ii)  Metabolism.  Four  animals  from 
each  group  shall  be  used  for  these 
purposes. 

(A)  Rnt  studies— {t) 
Biotransformation.  Appropriate 
qualitative  and  quantitative  melhods 
shall  be  used  to  assay  urine,  feces,  and 
expired  air  collected  from  rats.  Efforts 
shall  be  made  to  identify  any  metabolite 
which  comprises  5  percent  or  more  of 
the  dose  eliminated  and  the  major 
radioactive  components  of  blood. 

[2)  Changes  in  biotransformation. 
Appropriate  qualitative  and  quantitative 
assay  methodology  shall  be  used  to 
compare  the  composition  of  radioactive 
compounds  in  excreta  from  rats 
receiving  a  single  inhalation  dose 
(Group  D  and  E)  with  those  in  the 
excreta  from  rats  receiving  repeated 
inhalation  doses  (Group  H]. 

(B)  (Reserved) 

(d)  Data  and  Reporting.  The  final  test 
nporl  shall  incude  the  following: 

(Ij  Presentation  of  results.  Numerical 
data  shall  be  summarized  in  tabular 
form  Pharmacokinetics  data  shall  also 
be  presented  in  graphical  form. 
Qualitative  observations  shall  also  be 
reported. 

(2)  Evaluation  of  results.  All 
qualitative  results  shall  be  evaluated  by 
an  appropriate  statistical  method. 

(3)  Reporting  results.  In  addition  to 
the  reporting  requirements  as  specified 
in  Part  792  of  this  chapter,  the  following 
specific  information  shall  be  reported: 

(i)  Species  and  strains  of  laboratory 
animals. 

(ii)  Chemical  charactenzalion  of  the 
test  substances,  including: 

(A)  For  the  radioactive  test 
substances,  information  on  the  sites  and 
degree  of  radiolabeling,  including  type 
of  label,  specific  activity,  chemical 
purity,  and  radiochemical  purity. 

(B)  for  the  nonradioactive  test 
substances,  information  on  chemical 
purity. 

(CJ  Results  of  chromatography 

(iii)  A  full  description  of  the 
sensitivity,  precision,  and  accuracy  of 
all  procedures  used  to  generate  the  data. 

(iv)  Precent  absorption  of  the  test 
substance  after  inhalation  and  dermal 
exposures  to  rats  and  dermal  exposure 
to  guinea  pigs. 

(v)  Quantity  and  percent  recovery  of 
rudiOiiclivity  in  feces,  urine,  expired  air, 
and  blood.  In  dermal  studies  on  rats  and 
guinea  pigs,  include  recovery  data  for 
skin,  skin  washings,  and  residual 
radioactivity  in  the  covering  apparatus 
as  well  as  results  of  the  washing 
efficacy  study. 


(vi)  Tissue  distribution  reported  as 
quantity  of  radioactivity  in  blood  and  in 
various  tissues,  including  bone,  spleen, 
brain,  fat,  gastrointestinal  tract  gonads. 
heart,  kidney,  liver,  lung,  muscle,  skin, 
and  spleen  and  in  the  residual  carcass 
of  rats  sacrificed  24  hours  after  dosing 
and  at  the  conclusion  of  the  study. 

(vii)  Biotransformation  pathways  and 
quantities  of  the  test  substance  and 
metabohtes  In  excreta  collected  after 
administering  single  high  and  low  doses 
to  rats. 

(viii)  Biotransformation  pathways  and 
quantities  of  test  substance  and 
metabolites  in  excreta  collected  after 
administering  repeated  low  doses  to 
rats. 

(ix)  Materials  balance  developed  from 
each  study  involving  the  assay  of  body 
tissues  and  excreta. 

(x)  Pharmacokinetics  models 
developed  from  the  experimental  data. 

[e)  References.  For  additional 
background  information,  the  following 
reference  may  be  consulted. 

(1)  Susten.  A.S..  Dames.  B.L.,  and 
Niemeier.  R.VV.  "In  vivo  percutaneous 
absorption  studies  of  volatile  solvents  in 
hairless  mice.  L  Description  of  a  skin- 
depot."  Journal  of  Applied  Toxicology. 
6:43-46.  (1986). 

(2)  (Reserved) 
2,  In  Part  7H*J. 

PART  799— [AMENDED] 

a.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  15  U,S  C.  2603.  2611,  28^3. 

b.  By  adding  $  799.2700  to  read  as 

follows: 

§799.2700    Mettiyl  Ethyl  Ketoxime 

|a)  Identification  of  test  substance.  (1) 
Methyl  ethyl  ketoxime  (MEKO.  CAS  No. 
96-29-7)  shall  be  tested  in  accordance 
with  ihis  section. 

(2)  MEKO  of  at  least  99  percent  purity 
shall  be  used  as  the  test  substance. 

fb)  Persons  required  to  submit  study 
plans,  conduct  tests,  and  submit  data. 
All  persons  who  manufacture  (including 
import)  or  process  or  intend  to 
manufacture  or  process  MEKO. 
including  persons  who  manufacture  or 
process  or  intend  to  manufacture  or 
process  MEKO  as  a  byproduct,  or  who 
import  or  intend  to  import  products 
which  contain  MEKO.  after  the  date 
specified  in  paragraph  (e)  of  this  section 
to  the  end  of  the  reimbursement  period 
shall  submit  lettes  of  intent  to  conduct 
testing,  submit  study  plans,  conduct 
tests,  and  submit  data,  or  submit 
exemption  applications,  as  specified  in 
Ihis  section,  Subpart  A  of  this  Part,  and 
Parts  790  and  792  of  this  chapter  for 
single-phase  rulemaking.  Persons  who 


manufacture,  import,  or  process  MEKO 
only  as  an  impurity  are  not  subject  to 
these  requirements. 

(c)  Heailh  Eff^ts  testing — (1) 
Pharmacokinetics  testing — (i)  Required 
testing.  Pharmacokinetics  testing  shall 
be  conducted  in  accordance  with 
§  796.7485  of  this  chapter. 

(ii)  Reporting  requirements.  (AJ 
Pharmacokinetics  testing  shall  be 
completed  and  a  final  report  submitted 
to  EPA  within  15  months  of  the  dale 
specified  in  paragraph  (e1  of  this  section. 

(B)  An  interim  progress  report  shall  be 
.submitted  to  EPA  6  and  12  months  after 
the  date  specified  in  paragraph  (e)  of 
this  section. 

(2)  Oncogenicity — (i)  Required  testing. 
Oncogenicity  testing  shall  be  conducted 
orally  in  accordance  widi  S  738.3300  of 
this  chapter. 

(ii)  Reporting  requirements.  (A) 
Oncogenicity  testing  shall  be  completed 
and  a  final  report  submitted  to  EPA 
within  53  months  of  the  date  specified  in 
paragraph  (e)  of  this  section. 

(B)  Interim  progress  reports  shall  be 
submitted  to  EPA  at  &-month  intervals. 
beginning  6  months  after  the  date 
specified  in  paragraph  (e)  of  this  section. 
until  submission  of  the  final  report  to 
EPA. 

(3)  Developmental  toxicity — (i) 
Required  testing.  Developmental 
toxicity  testing  shall  be  conducted  orally 
in  a  rodent  and  a  nonrodent  species  in 
accordance  with  S  798.4900  of  this 
chapter. 

(ii)  Reporting  requirements.  (A) 
Developmental  toxicity  testing  sliall  be 
completed  and  a  final  report  submitted 
to  EPA  within  53  months  of  the  dale 
specified  in  paragraph  (e)  of  this  section. 

(B)  Interim  progress  reports  shall  be 
submitted  to  EPA  6  and  12  months  after 
the  date  specified  in  paragraph  (e)  of 
Ihis  section. 

(4)  Reproductive  toxicity — (i) 
Required  testing.  (A)  Reproductive 
toxicity  testing  shall  be  conducted  orally 
in  accordance  with  §  798.4700  oflhfs 
chapter  except  for  the  provisions  in 
paragraphs  (c)  (8)(iii)  and  (9)(i)  of 

S  79a4700. 

(B)  For  the  purpose  of  paragraph  (c)(4) 
of  this  section,  the  following  provisions 
apply: 

(7)  *he  following  organs  and  tissues,  or 
representative  samples  thereof,  shall  be 
preserved  in  a  suitable  medium  for 
possible  future  histopathological 
examination:  vagina:  uterus:  oviducts: 
ovaries:  testes;  epididymides:  vbs 
deferens:  seminal  vesicles;  prostate: 
pituitary  gland;  and.  target  organfs)  of 
all  Pi  and  F|  animals  selected  for 
mating. 
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{2){i)  full  hisiopatho!og>'  shall  be 
conducted  on  the  organs  and  tissues 
listed  in  paragraph  (cI[4|(l){B)(/)  of  this 
section  for  all  high  dose  and  control  Pi 
and  Fi  animals  selected  for  mating. 

{ii)  The  integrity  of  the  various  cell 
stages  of  spermatogenesis  shall  be 
determined,  with  particular  attention 
directed  toward  achieving  optimal 
quality  in  the  fixation  and  embedding. 
Preparations  of  testicular  and 
associated  reproductive  organ  samples 
for  histology  should  follow  the 
recommendations  of  Lamb  and  Chapin 
(1965)  under  paragraph  (dJll)  of  this 
section,  or  an  equivalent  procedure. 
Histopathology  of  the  testes  shall  be 
conducted  on  all  Po  and  F;  adult  males 
at  the  time  of  sacnfice.  and  histological 
analyses  shall  include  evaluations  of  the 
spermatogenic  cycle,  i.e..  the  presence 
and  integrity  of  the  14  cell  stages.  These 
evaluatims  should  follow  the  guidance 
provided  by  Clermont  and  Perey  (1957) 
under  paragraph  (d](2]  of  this  section. 
Information  shall  also  be  provided 
rpgarding  the  nature  and  level  of  lesions 
observed  in  control  animals  for 
comparative  purposes. 

[hi]  data  on  female  cyclicity  shall  be 
obtained  by  conducting  vaginal  cytology 
in  Prj  and  Fi  females  over  the  last  3 
weeks  pnor  to  mating;  the  cell  staging 
technique  of  Sadleir  (19781  and  the 
vaginal  smear  method  in  Hafez  (1978) 
under  paragraphs  (d)  [3]  and  (7]  of  this 
section,  respectively,  or  equivalent 
methods,  should  be  used-  Data  shall  be 
provided  on  whether  the  animal  is 
cycling  and  the  cycle  length. 

{jv]  Po  and  Fi  females  shall  continue  to 
be  exposed  to  MEKO  for  at  least  an 
additional  2  weeks  following  weaning  of 
offspring  to  permit  them  to  be  cycling 
once  again.  They  shall  then  be  sacrificed 
and  their  ovaries  shall  be  senally 
sectioned  with  a  sufficient  number  of 
sections  examined  to  adequately  detail 
oocyte  and  follicular  morphology.  The 
methods  of  Mattison  and  Thorgiersson 
(1979)  and  Pederson  and  Peters  (1968) 
under  paragraphs  (d)  (4)  and  (5)  of  this 
section,  respectively,  may  provide 
guidance.  The  strategy  for  sectioning 
and  evaluation  is  left  to  the  discretion  of 
the  investigators,  but  shall  be  described 
in  detail  in  the  study  plan  and  final 
report.  The  nature  and  background  level 
of  lesions  in  control  tissue  shall  also  be 
noted. 

[v]  Gross  and  histopathologic 
evaluations  shall  be  conducled  on  the 
mammary  glands  in  female  Fi  and  Fi 
pups  sacnficed  at  weaning  and  in  adult 
Fi  females  at  the  termination  of  the 
study  Any  abnormalities  shall  be 
described  in  the  final  report. 

[ii]  Reporting  reQUjremenLs  (A) 
Reproductive  toxicity  testing  shall  be 


completed  and  a  Final  report  submitted 
to  EPA  within  24  months  of  the  date 
specified  in  paragraph  [e]  of  this  section. 

(B)  Interim  progress  reports  shall  be 
submitted  to  EPA  6,  12,  and  18  months 
after  the  date  specified  in  paragraph  (e] 
of  this  section. 

(5)  Mutagenic  effects — gene 
mutations — (i)  Required  testing.  The 
sex-tinked  recessive  lethal  assay  in 
Drosophila  shall  be  conducted  with 
MEKO  in  accordance  with  5  798.5275  of 
this  chapter. 

[ii]  Reporting  requirements.  (A)  The 
sex-linked  recessive  lethal  assay  in 
Drosophila  shall  be  completed  and  a 
final  report  submitted  to  EPA  within  18 
months  of  the  date  specified  in 
paragraph  (e)  of  this  section. 

(B|  Interim  progress  reports  shall  be 
submitted  to  EPA  6  and  12  months  after 
the  date  specified  in  paragraph  (e)  of 
this  section. 

(6)  Mutagenic  effects — chromosomal 
aberrations — (i)  Required  testing.  (A)t?) 
An  in  vivo  mammalian  hone  narrow 
cytogenetics  test  shall  be  conducled 
With  MEKO  m  accordance  with  either 

§  798.5385  (chromosomal  analysis)  of 
this  chapter,  except  paragraphs  (d)(5)  (iij 
and  (ml  of  8  7965385  or  S  796.5395 
(micronucleus  assay)  of  this  chapter 
except  for  the  provisions  in  paragraphs 
[d)(5]  (ii)  and  (iii)  of  5  798.5395. 

[2]  For  the  purpose  of  paragraph  (c)(6) 
of  this  section,  the  following  provisions 
also  apply  if  \  798.5385  of  this  chapter  is 
used  in  conducting  the  test: 

[i]  Dose  levels  and  duration  of 
exposure.  At  least  three  dose  levels 
shall  be  tested.  The  highest  dose  tested 
shall  be  the  maximum  tolerated  dose  or 
that  dose  producmg  some  signs  of 
cytotoxicity  (e.g..  partial  inhibition  of 
mitosis]  or  shall  be  the  highest  dose 
attainable.  Animals  shall  be  exposed  6 
hours  per  day  for  5  consecutive  days. 

[ti)  Route  of  administration.  Animals 
shall  be  exposed  to  MEKO  orally. 

(J)  For  the  purpose  of  this  paragraph 
(c)(8}.  the  following  provisions  also 
apply  if  i  796.5395  of  this  chapter  is  used 
in  conducting  the  test: 

[i]  Dose  levels  and  duration  of 
exposure.  At  least  three  dose  levels 
shall  be  tested.  The  highest  dose  tested 
shall  be  the  maximum  tolerated  dose  or 
that  dose  producing  some  sign  of 
cytotoxicity  (e.g.,  a  change  in  the  ratio  of 
polychromatic  to  normochromatic 
erythrocytes)  or  shall  be  the  highest 
dose  attainable.  Animals  shall  be 
exposed  6  hours  per  day  for  5 
consecutive  days. 

[it]  Route  of  administration.  Animals 
shall  be  exposed  to  MEKO  orally. 

(ii)  Reporting  requirements.  (A)  The  in 
VIVO  mammalian  cytogenetics  lest  shall 
be  completed  and  a  final  report 


submitted  to  EPA  within  8  months  of  the 
date  specified  in  paragraph  (e)  of  this 
■section. 

[B)  No  interim  progress  report  is 
required  for  the  in  vivo  mammalian 
bone  marrow  cytogenetics  test. 

(7)  Neurotoicity — (i)  Required 
testing — (A)  Functional  observation 
battery.  [1]  A  functional  observation 
battery  shall  be  conducled  with  MEKO 
in  accordance  with  5  "98.6050  of  this 
chapter  except  for  the  provisions  in 
paragraphs  (d)  (4)(ii).  (5).  and  (6)  of 
S  798.6050. 

[2]  For  the  purpose  of  paragraph 
(c)(7)(i)(A)  of  this  section,  the  following 
provisions  also  apply: 

[f]  Lower  doses.  The  data  from  the 
lower  doses  shall  show  either  graded 
dose-dependent  effects  in  at  least  two  of 
all  the  doses  tested  including  the  highest 
dose,  or  no  neurotoxic  (behavioral) 
effects  8(  any  dose  tested. 

[if)  Duration  and  frequency  of 
exposure.  For  the  acute  testing,  animals 
shall  be  exposed  for  6  hours  per  day  fur 
1  day.  For  the  subchronic  testing. 
animals  shall  be  exposed  for  6  hours  per 
day  5  days  per  week  for  a  90-day  period. 

[iii]  Route  of  exposure.  Animals  shall 
be  exposed  orally. 

(B)  Motor  activity.  (?)  A  motor 
activity  test  shall  be  conducted  with 
MEKO  in  accordance  with  fi  798,6200  of 
this  chapter  except  for  provisions  in 
paragraphs  (d)  (4)(iil.  (5),  and  (6)  of 

S  798.6200. 

[2]  For  the  purpose  of  paragraph 
(c)(7)(i){B)  of  this  section,  the  following 
provisions  also  apply: 

[i)  Lower  doses.  The  data  from  the 
lower  doses  shall  show  either  graded 
dose-dependent  effects  in  at  least  two  of 
all  the  doses  tested  including  the  highest 
dose,  or  no  neurotoxic  (behavioral) 
effects  at  any  dose  tested. 

[ii]  Duration  and  frequency  of 
exposure.  For  the  acute  lesiing,  animals 
shall  be  exposed  for  6  hours  per  day  for 
1  day.  For  the  subchronic  testing, 
animals  shall  be  exposed  for  6  hours  per 
day  5  days  per  week  for  a  90-day  period. 

(///■)  Route  of  exposure.  Animals  shall 
be  exposed  orally. 

(C)  Neuropathology.  (7)  A 
neuropathology  test  shall  be  conducted 
with  MEKO  in  accordance  with 

§  798.6400  of  this  chapter  except  for 
provisions  in  paragraphs  (d)(4)  (it).  (5). 
(6).  and  (81(iv)(C)  of  5  7986400- 

[2]  For  the  purpose  of  paragraph 
(c)(7)(i)(C)  of  this  section,  the  following 
provisions  also  apply: 

[i]  Lower  doses.  The  data  from  the 
lower  doses  shall  show  either  graded 
dose-dependent  effects  in  at  least  two  of 
all  the  doses  tested  including  the  highest 
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dose,  or  no  neurotoxic  (behavioral) 
effects  a(  any  dose  tested. 

(//l  Duration  of  frequency  of  exposure. 
Animals  shall  be  exposed  for  6  hours 
per  day  5  days  per  week  for  a  90-day 
period. 

[fii]  Route  of  exposure.  Animals  shall 
be  exposed  orally. 

1/V)  Clearing  and  embedding.  After 
dehydration,  tissue  specimens  shall  be 
cleared  with  xylene  and  embedded  in 
paraffin  or  paraplasi  except  for  the  sural 
nerve  which  should  be  embedded  in 
plastic.  Multiple  tissue  specimens  (e.g.. 
brain,  cord,  ganglia}  may  be  embedded 
together  in  one  smgle  block  for 
sectioning.  All  tissue  blocks  shall  be 
labeled  to  provide  unequivocal 
identification.  A  method  for  plastic 
embedding  is  described  by  Spencer  et 
al.  in  paragraph  (d)|6)  of  this  section. 

(ii)  Reporting  requirements.  {.\]  The 
neurotoxicity  testa  required  under  this 
paragraph  (c)(7)  shall  be  completed  and 
the  final  results  submitted  to  EP.A  within 
12  months  of  the  dale  specified  in 
paragraph  (e)  of  this  section. 

(B)  An  interim  progress  report  shall  be 
submitted  to  EPA  6  months  after  the 
date  specified  in  paragraph  (e)  of  this 
section. 

(d)  References.  For  additional 
background  information,  the  following 
references  should  be  consulted 

(1)  Lamb.  |-C  and  Chappin.  R  E. 
■  Expenmental  models  of  male 
reproductive  toxicology."  In:  Endocrine 
Toxicology  Thomas.  ).A.,  Korach.  K.S.. 
and  McLachlan.  J. A.,  eds.  New  York, 
NY:  Raven  Press  pp.  85-115.  (1985). 

(2)  Clermont.  Y.  and  Perey.  B. 
"Quantitative  study  of  the  cell 
population  of  the  seminiferous  tubules  in 
immature  rats."  American  Journal  of 
Anaatomy.  100:241-267.  (1957). 

(3)  Sadleir.  R.M.F.S.  "Cycles  and 
seasons."  In:  Reproduction  in  Mammals: 
I.  Germ  Cells  and  Fertilization  Austin. 
C.R.  and  Short  R.V..  eds.  New  York.  NY: 
Cambridge  Press.  Chapter  4.  (1978). 

(4)  Mattison.  DH  and  Thorgiersson. 
S-S.  "Ovarian  aryl  hydrocarbon 
hydroxylase  activity  and  primordial 
oocyte  toxicity  of  polycyclic  aromatic 
hydrocarbons  in  mice."  Cancer 
Research  393471-3475  (1979). 

(5)  Pederson,  T.  and  Peters.  H. 
"Proposal  for  classification  of  oocytes 
and  follicles  m  the  mouse  ovary". 
fournal  of  Rf -product ion  and  Fertility. 
17:555-vS57.  (19681. 

(6)  Spencer,  P.S-.  Bischoff.  M.C..  and 
Schflumburg.  H.H-  "Neuropathological 
methods  for  the  detection  of  neurotoxic 
disease."  In:  Experimental  and  Clinical 
Neurotoxicohgy.  Spencer,  P.S.  and 


Schaumburg,  H.H..  eds.  Baltimore.  MD: 
Williams  and  Wilkins.  pp  743-757 
(1980). 

(7)  Hafez.  E.S..  ed..  Reproduction  and 
Breeding  Techniques  for  Laboratory 
Animals.  Chapter  10.  Philadelphia:  Lea 
and  Febiger.  (1970). 

(e)  Effective  date.  (1)  The  effective 
date  of  the  final  rule  for  MEKO  will  be 
44  days  after  the  date  of  publication  of 
the  final  rule. 

(2)  The  guidelines  and  other  test 
methods  cited  in  this  section  are 
referenced  here  as  they  exist  on  the 
effective  date  of  the  final  rule. 

(Information  collection  requin^menls  have 
been  approved  by  the  Offic*?  q\  Manajiement 
and  Budget  under  Control  Number  2070-0033) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

ICC  Docket  No.  8»-411;  FCC  8»-278) 

A)rtK>me  Us«  of  Cellular  Units  and  the 
Use  of  Cell  Enhancers  In  the  Domestic 
Public  Cellular  Radio  Service 

AGEMCV:  Federal  Communications 

Commission. 

ACTIO**:  Proposed  rules. 

SUMMARY:  This  notice  invites  comments 
on  two  issues  relating  to  the  Domestic 
Public  Cellular  Radio 
Telecommunications  Service.  The  first, 
concerns  the  Commission's  proposal  to 
codify  its  fK>licy  and  rules  prohibiting 
the  installation  or  operation  of  cellular 
units  in  aircraft.  Such  action  is 
necessary  in  order  to  clarify  our  present 
rules  and  substantiate  our  policy.  The 
second  issue  concerns  proposed  rules 
and  standards  that  would  authorize  the 
use  of  cell  enhancers,  devices  that 
receive,  ampiif>'  and  retransmit  the 
signals  of  a  parlicuJar  cell  site  and  its 
associated  mobiles,  to  and  from  areas  of 
poor  coverage.  This  proposal  is 
necessary,  since  our  present  rules  do  not 
provide  for  the  use  of  cell  enhancers,  or 
specifiy  technical  standards  for  the 
device.  As  a  result,  enhancers  can 
presently  be  authorized  only  through 
developmental  authonzation.  We  are 
proposing  to  add  rules  that  would  allow 
for  the  routine  licensing  of  cell 
enhancers. 

DATES:  Comments  must  be  received  on 
or  before  October  24,  1968.  Reply 
comments  must  be  received  on  or  before 
November  a.  1988. 


ADDRESS:  Federal  Communications 
Commission.  1919  M  Street.  NW.. 
Washington.  D,C,  20554. 
FOR  FURTHER  INFORMATIOM  CONTACT: 

Michael  Ferrante  (202)  653-5560, 

List  of  Subjects  in  47  CFR  Part  22 

Radio. 

Rules  Section 

Part  22  of  Title  47  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows 

PART  22— PU8UC  MOBIUE  SERVICE 

1.  The  authority  citation  for  Part  22 
continues  to  read  as  follows 

Autfaorit)-:  Sees  4  303.  46  Sidt..  ds 
amended.  lOWi.  10B2  (47  U  S.C.  154.303(. 

2.  Section  22.2  is  amended  by  adding 

the  following  definition: 

S22..2    Definitions. 

Cell  enhancer.  A  Bxed  station  in  the 

Domestic  Public  Cellular  Radio 
Tt'iecommunicdlions  Service,  used  to 
improve  signal  strength  in  areas  of  poor 
service,  which  receives,  amplifiers,  and 
re  transmits  the  signals  of  a  cellular 
base  or  mobile  station,  without 
modification  of  frequency,  emission  or 
modulation  characterislcs. 

3.  Section  22.904  is  amended  by 

adding  paragraph  (d)  to  read  as  follows. 

%  22.904    Powef  bmttattons. 

(d]  Cell  enhancers  utilized  in  this 
service  shall  not  exceed  a  maximum 
power  output  equivalent  to  0.25  watts 
per  channel. 

4.  Section  22.907  is  amended  by 
adding  paragraph  (k)  to  read  as  follows: 

§  22.907    Emission  ret^utrements. 

(k)  Cell  enhancers  used  in  this  service 
must  attenuate  unwanted  emissions 
below  the  mean  power  of  the 
unmodulated  carrier  in  accordance  with 
the  following  schedule; 

(1)  From  the  band  edge  of  the 
respective  cellular  frequency  block,  up 
to  and  including  20  kHz  removed  from 
the  band  edge:  at  least  26  decibels. 

(2)  Greater  than  20  kHz  from  the  band 
edge;  43 +  10  log  (mean  output  power  in 
watts]  decibels. 

(3)  Testing  for  the  above  emission 
limits  shall  be  performed  in  the 
following  manner;  three  carrier 
frequencies  shall  be  contained  within 
the  frequency  block  covered  by  the  band 
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^nndncer  These  signals  shall  be  within 
'111  portion  nf  the  band  where  the  gum 
.jf  the  cell  enhancer  is  wilhm  6  dh  of  the 
maximum  gam  exhibited  by  the 
enhancer.  The  locatinn  uf  the  carrier 
signals  shall  be  adjusted  such  that  at 
least  one  third  order  intermodulation 
product  falls  within  the  upper  band  edge 
and  the  upper  band  edge  plus  20  kHz 
and  between  the  lower  band  edge  and 
the  lower  band  edge  minus  20  kHz.  Two 
separate  tests  with  different  placement 
nf  the  carrier  frequencies  may  be 
employed  for  this  test. 

5  Section  22^1  is  amended  by 
adding  paragraph  (a)(1)  to  read  as 
follows: 
§22.911    Permis«Jble  communications. 

(a|   •    •    ■ 

(1)  Mobile  stations  or  portable  units 
may  not  be  installed  or  operated  in 
aircraft,  ballons  or  any  other  vehicle 
capable  of  airborne  operation. 

8.  Add  new  {  22.922  to  read  as 
follows. 
§  22.922    Cefl  entuncers. 

Licensees  in  this  service  may  use  a 
cell  enhancer  at  any  location  within  its 
authorized  CCS.'X.  Authorization  of  cell 
enhancers  is  subject  to  pnor  notification 
on  FCC  Form  489.  A  Schedule  B  of  FCC 
Form  401  should  be  attached  for  each 
enhancer  utilized.  .Any  antennas  used  in 
conjunction  with  an  enhancer,  must  be 
less  than  100  feet  above  ground,  without 
exceeding  Section  17,7  of  the 
Commission's  rules  or  must  be  20  feet  or 
less  above  ground  or  the  highest  point  of 
an  existing  man-made  structure  (other 
than  an  antenna  tower  ]  If  an  antenna 
exceeds  these  limits,  a  licensee  must 
notify  the  FAA  of  the  proposed 
construction  and  obtain  marking  and 
lighting  specifications  from  the 
Commission  before  installing  the 
enhancer.  Licensees  are  required  to 
notify-  all  other  cellular  carriers 
operating  within  the  same  MS.A. 
N'ECMA  or  RSA  of  the  use  of  an 
enhancer.  Notification  should  contain 
the  location  of  the  enhancer  and  its 
associated  cell  site,  together  with  the 
frequencies  to  be  amplified.  Enhancers 
are  authorized  on  a  secondary  and  non- 
interfering  basis  to  other  cellular 
systems  operating  within  the  same 
MS.A,  NECMA  or  RSA.  In  addition,  use 
of  cell  enhancers  are  subject  to  the 
frequency  coordination  procedures 
described  in  I  22.g02(d)  of  the  rules. 
Feiieral  Comraunicanons  Commission. 
H  Walker  Feaoler  til. 
A^:i!l^  Secn^tary. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

48  CFR  Part  352 

Solicitation  Provisions  and  Contract 
Clauses 

agency:  Department  of  Health  and 

Human  Services. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARV:  The  Office  of  the  SecreUry. 
Department  of  Health  and  Human 
Services  is  proposing  to  amend  its 
acquisition  regulations  to  update  its 
existing  sets  of  general  provisions  and 
to  add  six  new  sets.  The  update  will 
consolidate  all  additions,  removals,  and 
revisions  to  the  existing  general 
provisions  which  have  not  undergone  a 
major  revision  since  April.  1984. 
DATE:  Comments  must  be  received  by 
October  31,  1988. 

ADDRESS:  Any  person  or  organization 
wishing  to  submit  data,  views,  or 
comments  pertaining  to  the  proposed 
regulations  may  do  so  by  filing  them 
with  Norman  Audi.  Procurement  Policy 
Staff,  OPAL-OASMB-OS,  Room  513  D. 
Hubert  H,  Humphrey  Building,  200 
Independence  Avenue  SW,. 
Washington,  DC  20201. 

FOR  FUmrrtH  INFORMATION  CONTACT: 

N..rman  Audi  12021  :4'>-03:P 
SUPPl£MENTARY  INFORMATION:  The 

proposed  revisions  are  updates  to  the 
existing  general  provisions  for 
Departmental  contracts.  The  update 
includes:  (1)  Renaming  the  general 
provisions  to  general  clauses:  (2) 
Revising  the  general  provisions  to 
include  the  latest  Federal  Acquisition 
Regulation  (FAR)  and  Health  and 
Human  Services  .\cqui8ition  Regulation 
(HHSAR)  clauses  which  are  required  by 
the  regulations:  (3)  Establishing  six  new 
sets  of  general  clauses  for  Negotiated 
Fixed-Price  Service  Contracts.  Cost- 
Keirabursment  Service  Contracts,  Cost- 
Reimbursement  Research  and 
Development  Contracts.  Time-and 
Materials  or  Labor-Hour  Contracts, 
Sealed  Bid  Construction  Contracts,  and 
Negotiated  Fixed-Price  Architect- 
Engineer  Contracts 

The  general  clauses  will  provide 
consistency  and  uniformity  in  use  of  the 
FAR  and  HHSAR  clauses  required  in 
Departmental  contracts.  The  general 
clauses  will  reduce  contractor 
uncertainty  as  to  which  clauses  would 
apply  to  their  contracts  with  HHS.  It  will 
also  reduce  administrative  burden  on 
the  parts  of  both  government  and 
contractor  personnel  in  preparing, 


reviewing,  and  understanding  the 
Department's  contract  clauses. 

The  FAR  and  HHSAR  clauses  have 
already  undergone  the  rulemaking 
process:  therefore,  we  are  not  inviting 
comments  on  the  contents  of  the 
clauses.  Comments  are  requested  only 
on  the  use  of  the  types  of  general 
clauses  proposed  and  the 
appropriateness  of  the  clauses  which 
are  included  in  each  set. 

This  proposed  rule  is  not  a  major  rule 
for  the  purposes  of  F.xecutive  Order 
12291  of  February  17. 1981  As  required 
by  the  Regulatory  Flexibility  Act.  it  is 
hereby  certified  that  this  proposed  rule 
will  not  have  a  significant  impad  on 
small  business  entities. 

This  document  does  not  contain 
information  collection  requirements 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
VS.C  3501  et  seq). 

The  provisions  of  this  proposed 
regulation  will  be  issued  under  5  U.S.C 
301:  40  U.S.C.  488(c). 

List  of  Subject*  io  48  CFR  Part  352 

Government  procurement 

It  is  proposed  to  amend  48  CFR 
Chapter  3  in  the  manner  set  forth  below. 

Dated:  August  31.  1988. 
lanw*  F.  Tricksll, 

Deputy  Assistant  Secr^ary  for 
AdmitiiatKittve  and  Mancgement  Services- 

As  indicated  in  the  preamble.  Chapter 
3  of  Title  48.  Code  of  Federal 
Regulations,  is  proposed  to  be  amended 
as  shown. 

1.  The  authority  citation  for  Part  352 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  40  use.  4UB(c), 

2.  The  table  of  contents  for  Subpart 

352  3  is  revised  to  read  as  follows: 

Subpart  352,3 — Provision  and  Clausa 
Matrices 

352,370    General. 

Negotiated  Fixed-Price  Supply  Contract 
Cost-Reimbursement  Supply  Contract 
NegoCiated  Fixed-Price  Service  CjjnlrHct 
Cost-Reimbiirsement  Service  Conuacl 
Negotiated  Fixed-Phce  Research  and 

Development  Contract 
Cost-Reimbursement  Research  and 

Development  Contract 
Sealed  Bid  Contract 
Cosl-Plus-A-Fixed  Fee  Contract 
Cost-Reimbursement  Contract  With  Nonprofit 

Institutions 
Other  Than  Educational  Institutions 
Cost-Reimbursement  Contract  With 

Educational  Institutions 
Time-and-Materials  or  Labor-Hour  Contracl 
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Sealed  Bid  Construction  Contract 
\ej?(itialed  Fixed  Price  Architect-Engineer 
Contracl 

3  Section  3S2.370(c)  revised  to  read  as 

follows: 

352.370    General 


lit  The  general  clauses  for  cost- 
reimbursement  contracts  with  nonprofit 
inslilulions  other  than  educational 
institutions  shall  be  utilized  with  the 
following  modifications  whenever  a 


contract  with  a  nonprofit  institution 
provides  for  the  payment  of  a  fixed  fee: 
(1)  Add  the  clause  entitled  "Facilities 
Capital  Cost  of  Money"  (SEP  1987)  if  the 
prt)8pective  contractor  proposes 
facilities  capital  cost  of  money  in  its 
offer  (See  FAR  52.215-30  for  the  texl  of 
the  clause).  Add  the  clause  "Waiver  of 
Facilities  Capital  Cost  of  Money"  (SEP 
1987)  if  the  prospective  contractor  does 
not  propose  facilities  capital  cost  of 
money  in  its  offer  (See  FAR  52,215-31 
for  the  texl  of  the  clause). 


(2)  \dA  the  clause  entitled  "Fixed 
Fee"  (APR  1984)  (See  FAR  52,216-8  for 
the  text  of  the  clause), 

(3)  Delete  "Alternate  1"  (JUL  1985)  of 
clause  41  entitled  "Government  Property 
(Cost-Reimbursement.  Time-and- 
Malerial,  or  Labor-Hour  Contracts!  (JAN 
1986), 

Subpart  3S2.3— [Amended] 

4,  The  clause  matrices  are  revised  to 
read  as  follows; 


GENERAL  CLAUSES  FOR  A  NEGOTIATED  FIXED-PRICE  SUPPLY  CONTRACT 

Clauses  Incorporated  By  Reference 

This  contract  incorporates  the  following  clauses  by  reference,  with  the  same  force  and  effect  as  if  they  were  given  in  full 
texl.  Upon  request,  the  Contracting  Officer  will  make  their  full  texl  available, 

L  Federal  Acquisition  RegulaUon  (FAR)  (48  CFR  Chapter  1)  Clauses 


FAR 
clause  No, 


Title  and  dale 


(The 


(The 

10 

11 

12 

13. 

14 

15 

16, 

17 

IH 

19 

20. 

21 

22. 

(The 

23. 

24. 

25 

28. 

27. 

28 


28 
29. 
.W. 
31, 
32 
3.1. 
34 
35 
38. 
37 


52.203-1 Officials  Not  to  Benefit  (APR  1984]. 

52.203-3 Grahiities  (APR  1984|. 

,52.203-5 Covenant  Against  Contingent  Fees  (APR  1984). 

52.203-6. Restrictions  on  Subcontractor  Sales  to  the  Goverrunent  (JUL  1965). 

52-203-7 Anti-Kickback  Procedures  (FEB  1987). 

52.215-1 Examination  of  Records  by  Comptroller  General  (APR  1984) 

5Z215-2 Audit— NegoliaUon  (APR  19881. 

52.215-22 Price  Reduction  for  Defective  Cost  or  Pricing  Data  (Over  $100,000)  (APR  1968). 

52.215-24 Subconu-actor  Cost  or  Pricing  Data  (Over  $100,000)  (APR  1985). 

following  clause  Is  appUcabte  when  contracting  with  full  and  open  competition.) 

52^15-28. Integrity  of  Unit  Prices  (APR  1987). 

OR 
following  clause  is  applicable  when  contracting  without  full  and  open  competition.) 

52.215-28 Integrity  of  Unit  Prices  (APR  1987)  Allemate  I  (APR  1987). 

52.215-33 Order  of  Precedence  ()AN  1986). 

52.219-8. Ulilizaticn  of  Small  Business  Concerns  and  Small  Disadvantaged  Business  Concerns  (|UN  1885) 

52.219-9 Small  Business  and  Small  Disadvantaged  Business  Subcontrscling  Plan  (Over  $500,000)  (APR  1964) 

52.219-13 UtilizaUon  of  Women-Owned  Small  Businesses  (AUG  1986). 

52.220-3 Utilization  of  Labor  Surplus  Area  Concerns  (APR  1964). 

52.222-20 Walsh-Healey  Public  Contracts  Act  (APR  1964). 

52.222-26 Equal  Opportunity  (APR  1984). 

52  222-2a Equal  Opportunity  Preaward  Clearance  of  Subcontracts  (SI.OOOOOO  or  more)  (APR  1964). 

52  222-35 AfTirmatlve  Action  for  Special  Disabled  and  Vietnam  Fja  Veterans  (APR  1964). 

52  222-38. Affirmative  Action  for  Handicapped  Workers  (APR  1984). 

52  222-37 Employment  Reports  on  Special  Disabled  Veterans  and  Veterans  of  the  Vietnam  Era  (IAN  1986) 

52  223-2 Clean  Air  and  Water  (Over  $100,000)  (APR  1984) 

following  clause  is  applicable  except  for  acquisitions  made  pursuant  lo  the  Trade  Agreements  Act  of  1979.) 

.52.225-3 Buy  American  Act— Supplies  (AUG  1988). 

52.227-1 Authorization  and  Consent  (APR  1984). 

52.227-2 Notice  and  Assistance  Regarding  Patent  and  Copyright  Infringement  (APR  1984). 

52.227-3 Patent  Indemnity  (APR  1984). 

52.227-14 Rights  in  Data— General  (JUN  1987). 

52  229-3 Federal.  Slate,  and  Local  Taxes  (For  Competitive  Contract)  (APR  1964), 

OR 

52.229-4 Federal.  State,  and  Local  Taxes  (.Noncompetitive  Contracl)  (APR  1984) 

52.229-5 Taxes— Contracts  Performed  in  US  Possessions  or  Puerto  Rico  (APR  1984). 

52.232-1 Payments  (APR  1984). 

52-232-8 Discounts  for  Prompt  Payment  (JUL  1985). 

51232-0 Limitation  on  Withholding  of  Payments  (APR  ISM). 

52.232-11 Extras  (APR  1984), 

52.232-17 Interest  (APR  1984), 

52.232-23 Assignment  of  Claims  (JAN  1986). 

52.232-25 Prompi  Payment  (FEB  1988)  Alternate  II  (FEB  19M|. 

52.233-1 Disputes  (APR  1984). 


35854 


Federal  Register  /  Vol.  53.  No.  179  /  Thursday.  September  15.  1938  /  Proposed  Rules 


w„  FAR 

"°      clause  No. 


Title  and  date 


38.  S1233-3 Protest  After  .Award  ((UN  1985). 

39.  52.24^-1 ChanBes-Rxed-Price  (Aug  1987] 

40  52.244-1 SutKontracts  (Fixed  Price  Conlratls(  (Over  $500,000)  (J.AN  1986). 

41  52,244-5 Competition  tn  Subcontractinji  (.APR  1984) 

42  52.245-2 Government  Property  (FixedPrice  Contracts)  (APR  1984) 

41  52.246-2 Inspection  of  Suppiies-Fixed  Price  (JUL  1985). 

44  52.248-16 Responsibility  for  Supplies  (APR  1964) 

45  52.249-2 Termination  for  Convenience  of  the  Govemineot  (Fixed-Price)  (APR  1964). 

46  52.249-8 Default  (Fixed-Price  Supp)y  and  Service  (APR  1984). 


II.  Department  of  Health  and  Human  Services  Acquisition  Re)!uUtian  (HHSAR)  (48  CFR  Chapter  .1)  Clauses 

No.       HHSAR  Title  and  date 

clause  No. 

1        352.202-1 Definitions  (APR  1984). 

2.  352.232-9 Withholding  of  Contract  PaymenU  (APR  1984). 

3.  352-270-1 Pricing  of  AdjuslmenH  (APR  1964) 

4        352.270-7 Paperwork  Reduction  Act  (APR  1984) 

GENERAL  CLAUSES  FOR  A  COST  REIMBURSEMENT  SUPPLY  CONTRACT 
Clauses  Incorporated  By  Reference 

This  contract  incorporates  the  following  clauses  by  refprence.  with  the  same  force  and  effect  as  if  they  were  given  in  full 
text.  Upon  request,  the  Contracting  Officer  will  make  their  full  text  available. 

I.  Federal  Acquisition  Regulation  (FAR)  (48  CFR  Chapter  1)  CUmea 


FAR 

clause  No. 


Title  and  date 


1.  52.203-1 OfTicials  Not  to  Benefit  (APR  1984). 

2.  52.203-3 Gratuities  (APR  1984). 

3.  52-203-5 Covenant  Against  Contingent  Fees  (APR  1984). 

4  52.203-6 Restrictions  on  Subcontractor  Sales  to  the  Government  (JUL  1985). 

5.  52.203-7 Ami-Kickback  Procedures  (FEB  1987). 

6.  52.215-1 Examination  of  Records  by  Comptroller  Genera!  (APR  1984). 

7.  52-215-2 Audit— Negotiation  (APR  1988) 

8.  52.215-22 Price  ReducUon  for  Defective  Cost  or  Pricing  Data  (Over  $100,000)  (APR  1988). 

9.  52.215-24 Subcontractor  Cost  or  Pricing  Data  (Over  SIOO.OOO)  (APR  1985). 

(The  following  clause  is  applicable  v.  hpn  contracting  with  full  and  open  competition.) 

II).  52.215-26 Integrity  of  Unit  Prices  (APR  1987). 

(The  following  clause  is  applicable  when  contracting  without  full  and  open  competition.) 

10.  52.215-26 Integrity  of  Unit  Pnces  (APR  1987)  Alternate  I  (APR  1987. 

(If  the  contractor  proposed  facilities  capital  cost  of  money  in  its  offer,  the  following  clause  is  applicable.] 

11.  52.215-30 Facilities  Capital  Cost  of  Money  (SEP  1987). 

OR 

1 1  52-215-31 Waiver  of  Facililies  Capital  Cost  of  Money  (SEP  1987). 

12  52215-33 Order  of  Precedence  (|AN  1986). 

13  52216-7 Allowable  Cost  and  Payment  (APR  1984). 

14  52216-8 Fixed  Fee  (APR  1984). 

15  52.219-8 Utilization  of  Small  Business  Coni.enis  and  Small  Disadvantaged  Business  Concerns  [JUN  1985). 

16  52.219-9 Small  Business  and  Smdll  Disadvantaged  Busuiess  Subcontracting  Plan  (Ovei  $500,000)  (APR  1884). 

17  52.219-13 UUlizalion  of  Women  Owned  Small  Businesses  (AUG  1988). 

18  52.220-3 Utilization  of  Labor  Surplus  Area  Concerns  (APR  1984). 

19.  52222-20 Walsh  Healey  Public  Contracts  Act  (APR  1984). 

20.  52.2222-28....  Equal  Opportunity  (APR  1984) 

21.  52.222-28 Equal  Opportunity  Preaward  Clearance  of  Subcontracts  (Sl.000.000  or  more)  (APR  1984). 

22.  52.222-35 Affirmative  Action  for  Special  Disabled  and  Vietnam  Era  Veterans  (APR  1964). 

23.  52.222-36 Affirmative  Action  (or  Handicapped  Workers  (APR  1984). 

24.  52.222-37 Employment  Reports  on  Speical  Disabled  Veterans  and  Veterans  of  the  Vietnam  Era  (JAN  1988). 

25  52223-2 Clean  Air  and  Water  (Over  $100,000)  (APR  1984). 

(The  following  clause  is  applicable  except  for  acquisitions  made  pursuant  to  the  Trade  Agreements  Act  of  IffTS.) 

26.  52.22S-3 Buy  American  Act— Supplies  (AUG  1988). 

27  52.227-1 Authonzalion  and  Consent  (APR  1984). 
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tJn  FAR 

""      c)ause  No. 


Title  and  date 


2a  52.227-2. Notice  and  Assistance  Regardmg  Patent  and  Copyright  Infringement  (APR  1984). 

29.  52.227-3 Patent  Indemnity  (APR  1984). 

30.  52.227-14 Rights  in  Data— General  (|UN  1987). 

31.  52.232-9 Limitation  on  Wilhhojding  of  Payments  (APR  1964). 

32.  S2J32-17 Interest  (APR  1984). 

33.  52,232-20—.  Limitation  of  Cost  (APR  1984). 

OR 

(The  following  clause  is  applicable  if  the  contract  is  incrementally  funded.) 

33.  52232-22 Limitation  of  Funds  (APR  1984). 

34-  52.232-23 Assignment  of  Claims  (JAN  1986). 

35.  52.232-25 Prompt  Psymenl  (FEB  19H8I  Alternate  11  (FEB  1988). 

38.  52233-1 Disputes  (APR  1964) 

37.  52.233-3 Protest  After  Award  ()UN  ISWl  .Ajtemale  I  (|UN  1985). 

38.  52.242-1 Notice  of  Intent  to  Disallow  Costs  (APR  1984). 

39.  62.243-2- Changes — Cost-Reimbursement  (AUG  1987). 

40.  S2.244-2 Subcontracts  (Cost-Reimbursement  and  l^etter  Contracts)  ()UL  1985). 

41.  52.244-S Competition  in  Subcontracting  [APR  1984). 

42.  62.245-5 Government  Propc-ty  (Cosl  Reimbursement.  Time-and-Msterial.  or  Labor-Hour  Conlracls)  (JAN  1986), 

43.  52.248-3 Inspection  of  Supplies — Cost  Reimbursement  (APR  1984). 

44.  62J46-23 Limitation  of  Liability  (APR  1984) 

45-  52.249-6 Termination  (Cost-Reimbursement)  (MAY  1986). 

46.  62.249-14 Excusable  Delays  (APR  1984). 


II.  Department  of  Health  and  Human  Services  Acquisition  Regulation  (HHSAR)  («  CFR  Chapter  3)  Clauses 


HHSAR 
clause  No. 


Title  and  date 


352J02-1 Definitions  (APR  1984)  Alternate  I  (APR  1984). 

352-228-70       Required  Insurance  (APR  11fV4). 

352-232-9 Withholding  of  Contract  Peyments  (APR  1984). 

352.233-70...  Litigation  and  Claims  (APR  1984). 
352242-71.-.  Final  Decisions  on  Audit  Findings  (APR  1984). 

352J70-5 Key  Personnel  (APR  1984). 

352.270-7. Paperwork  Reduction  Act  (APR  1984). 


GENERAL  (XAUSES  FOR  A  NEGOTL^TED  FIXED-PRICE  SERVJCE  CO.VTRAirr 
Clauses  Incorporated  by  Reference 
This  contract  intxirporates  the  folliiwii\(i  clauses  by  reference,  with  the  same  force  and  effect  as  if  they  were  given  in  full 
text.  Upon  requesL  the  Contracting  Officer  will  make  their  full  text  available. 

L  Federal  Acquisition  Regulation  (FAR)  (48  CFR  Chapter  1)  Clauses 


No  '''^ 

clause  No. 


Title  and  dale 


52J0J-1. Officials  Not  to  Benefit  (APR  1984). 

52.203-3.- Gratuities  (APR  1984), 

52203-5 Covenant  Against  ConfingenI  Fees  (.APR  1984! 

52-203-6 Restrictions  on  Subcontractor  Sales  to  liie  Govemroent  [JLX  1965). 

52.203-7 Anu-Kickback  Pro<:edureB  (FEB  19tt7). 

62-216-1- Examinauon  of  Records  by  Compuxiller  General  (APR  1964). 

62J15-2...._  Audit-Negotiation  (APR  1988) 

62-215-22- Price  Reduction  for  Defecove  Ca*i  or  Pricing  Data  (Over  $100.0001  (APR  1986) 

52,215-24 Subcontractor  Cosl  or  Pricins  Dula  [Over  $100X100)  (APR  1985). 

52.215-33 Order  of  Precedence  (JAN  19661 

52-219-8- Uuliiation  of  Small  Business  Concerns  and  Small  Disadvantaged  Business  Concerns  ((LIN  19851 

52-219-9 Small  Business  and  Small  Disodvantased  Business  Subcontracting  Plan  (Over  $500,000)  (APR  1984). 

52.219-13....-  Uuliialion  of  Women-Owned  Small  Busuiesses  (AUG  19861 

52.220-3 -.  Utilization  of  Lab^ir  Surplus  Area  Concerns  (APR  1984). 

52-222-3 Convict  Labor  (APR  19841 

52222-4 Contract  Work  Hours  and  Safely  Standards  Act— Overtime  Compensation  (M.AR  1986). 

52-222-26 Equal  Opporiunity  (APR  19841 

52-222-28 Equal  Opportunity  Predward  Clearance  of  Subcontracts  (SllXWOOO  or  morel  I  APR  1964). 

52222-35 Affirmative  Action  for  Speciai  Disabled  and  Vietnam  Era  Veterans  (APR  1964) 

52222-36  ...  ,  Affirmative  Action  for  Handicapped  Workers  (APR  1984). 
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52-222-37 Employment  Reports  on  Special  Disabled  Veterans  and  Veterans  of  the  Vietnam  Era  {]fiiN  198S). 

52.223-2 Clean  Air  and  Water  (Over  noO.OOOl  (APR  1984). 

52.227-1 Authonzation  and  Consent  [.APR  19ft4) 

52.227-2 Notice  and  Assistance  Regarding  Patent  and  Copyright  Infringement  (APR  1964). 

52227-3 Patent  Indemnity  lAPR  1984|. 

52.227-14 Rights  in  Data-General  iJUN  19«7|. 

52.229-3 Federal,  Stale,  and  Local  Taxes  IFor  Competitive  Contract)  (APR  1964). 

OR 

52.229-4 Federal,  Slate,  and  local  Taxes  (Noncompetitive  Contract)  (APR  1984), 

52.229-5 Taxes — Contracts  Performed  in  U.S.  Possessions  or  Puerto  Rico  (APR  1984). 

52.232-1 Payments  (APR  t<)84) 

52232-e Discounts  for  Prompt  Payment  (lUL  1985) 

52.232-9 Limitation  on  Wilhholdmg  of  Payments  (.APR  1984). 

52232-11  ...  Extras  lAPR  19841 

52.232-r  Interest  (APR  1984) 

52.232-23 Assignment  of  Claims  (|A.N  1988] 

52232-25 Prompt  Payment  (FTB  19881  Alternate  II  IFF.B  1988). 

52  233-1 Disputes  (APR  1984] 

52-233-3  Protest  .After  Award  ([UN  1985) 

52.243-1  Changes-Fixed-Price  (Aug  1987]  Alternate  I  (.APR  1984) 

52  244-1 Subcontracts  (FixedPnce  Contracts]  Il3ver  $500,000)  (JAN  1988). 

52.244-5 Competition  in  Subcontracting  [APR  1984). 

52  245-2 Government  Property  (Fixed-Price  Contracts)  (APR  1984). 

52.246-4 Inspection  of  Services-Fixed  Price  (APR  1984). 

52.246-25 Limitation  of  Liability-Services  (.APR  1984) 

52.249-4 Termination  for  Convenience  of  the  Government  (Services)  (Shorl  Form)  (APR  1964). 

52.249-8 Default  (Fixed-Pnce  Supply  and  Service  (APR  1884). 


II.  Department  of  Health  and  Human  Servicea  Acquisition  Regulation  (HHSAR)  (48  CFR  Chapter  3)  Qauaes 


HHSAR 
clause  No. 


Title  and  date 


352.202-1 Definitions  (APR  1984) 

352.232-9 Witiiholdlng  of  Contract  Payments  (APR  1984). 

352.270-4 Pncing  of  Adiustments  (APR  1984]. 

352.270-7 Paperwork  Reduction  Act  (APR  1984). 


GE.\F.R.AL  CI.AL'SES  FOR  A  COST-ReMBURSEMENT  SERVICE  CONTRACT 
Clauses  Incorporated  by  Reference 

This  contract  incorporates  the  folloi^'ing  clauses  by  reftrrfncf,  vviih  the  same  force  and  effect  as  if  they  were  given  in  full 

text.  Upon  request,  the  Contracting  Officer  wit!  m<ike  thpir  full  text  av.iiLible 

I.  Federal  Acquisition  Regulation  (F.\R)  (48  CFR  Chapter  1)  Clauses 


No. 


FAR 
clause  No. 


Title  and  dale 


I.  52.203-1 Officials  Not  to  Benefit  (APR  1984). 

2  52.203-3 Gratuities  (APR  1984) 

3  52.203-5 Covenant  Against  Contingent  Fees  [APR  1984). 

4  52.203-8 Restnctions  on  Subcontractor  Sales  to  the  Government  (JUL  1965). 

5  52.203-7  Anti-Kickback  Procedures  (FTIB  1987). 

6  52.215-1 Examination  of  Records  by  Complroller  Genera!  (APR  1984) 

7  52.215-2 Audit— Negotiation  (APR  1988] 

8  52.215-22 Pnce  Reductom  for  Defective  Cost  or  Pncing  Data  (Over  $100  000)  (APR  1988). 

9  52215-24 Subcontractor  Cost  or  Pricing  Data  [Over  SliX.noo)  (APR  198.5) 

(If  the  contractor  proposed  facilities  capital  cost  of  money  in  its  proposaL  the  following  clause  is  applicable.) 

10  52215-30 Facilities  Capital  Cost  of  Money  (SEP  1987). 

OR 

10.      52-215-31 Waiver  of  Facilities  Capital  Cost  of  Money  (SEP  1987). 

II.  52.215-33 Order  of  Precedence  (JA.N  1986). 

12.  52218-7 .Allowable  Cost  and  Payment  (APR  1984). 

13.  52.218-8 Fixed  Fee  (APR  1984). 

14.  52.219-8 Utilization  of  Small  Business  Concerns  and  Small  Disadvantaged  Business  Concerns  ((UN  1985). 

15       52.219-9 Small  Business  and  Small  Disadvantaged  Business  Subcontracting  Plan  (Over  $500,000)  (APR  1984). 
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FAR 
clause  No. 


Title  and  date 


18  52.219-13 Utilization  of  Women-Owned  Small  Businesses  (AUG  1986). 

18.  S2.220-3 Utllliation  of  Labor  Surplus  Area  Concerns  (.APR  1984). 

19.  S2.222-3 Convict  Labor  |APR  1984) 

ao.  52.222-4 Contract  Work  Hours  and  Saftti  Standards  Art — Overtime  Compensahon  (MAY  1986). 

21.  52.222-28 Equal  Opportunity  [.APR  1984i 

22-  52.222-28 Equal  Opportunity  (Veaward  Clearance  of  Suticontrart!,  ($1,000,000  or  morel  (APR  1964). 

23.  52.222-35 Affirmative  .Acnon  for  Special  Disabled  and  Vietnam  Era  Veterans  (APR  1984) 

24.  52.222-36. Affirmative  Action  for  Handicapped  Worien  (APR  1984). 

25.  52.222-37 Fjnployment  Reports  on  Specia)  Disabled  Veterans  and  Veterans  of  the  Vietnam  Era  (JAN  1988). 

28.  52.223-1 Clean  Air  and  Waier  (Over  $1000001  |APR  1984). 

28.  S2.227-1 Aulhonzation  and  Qinsenl  (APR  1984). 

29.  52.227-2.. Notice  and  Assistance  Regarding  Patent  and  Copyright  infnngement  (APR  1964). 

30.  52J27-3- Patent  Indemnity  (APR  1984). 

31.  52J27-14 Rights  in  Data— General  ()UN  1987). 

32.  S2.232-9 Limitation  on  Withholding  of  Payments  (APR  1984). 

33.  52.232-17 Interest  (APR  1964). 

34  52.232-2a LimitaUon  of  Cost  (APR  1984). 

OR 

(The  following  clause  is  applicable  if  the  contract  is  incrementally  funded.) 

34.  52.232-22.....  Limitation  of  Funds  (APR  1984). 

35.  52^32-23 Assignment  of  Claims  (IAN  1986). 

36  5?  732-25...-   Prompt  PsymenI  (FEB  1988)  Alternate  II  (FEB  1968) 

37  52J33-1 Disputes  (APR  1964) 

36  52.233-^ Protest  After  Award  [[IN  19851  Alternate  1  (|l'N  1985). 

39  52J42-1 Notice  of  Intent  to  Disallow  Costs  (APR  1884] 

40.  52.243-2 Changes — Cost  Reimbursement  (AUG  1987)  A)tpniate  I  (APR  19841. 

41.  52.244-2 Subcontracts  (Cost-Reimbursement  and  Letter  Contracts)  [JUL  1985). 

42  52.244-5 Competition  in  Subcontracting  [.APR  19841 

43.  52.245-5 Government  Property  [Cost-Reimbursement.  Ttme-and-Material,  or  Labor-Hour  Cootracu)  (J.A-N  1966). 

44  52.246-5 Inspection  of  Services — Cost-Reimbursement  (APR  1984). 

45  52J46-25.-...  Limitation  of  Liability— Services  (APR  1964). 

46  52.249-^ Termination  [Cost  Reimbursement)  (May  1986). 

47  52.249-14 Excusable  IVlays  (APR  1984). 

XL  Department  of  Health  and  Human  Services  Acquisition  Resulatioo  (HHSAR)  (48  CFR  Chapter  3)  Qausea 


„„       HHSAR 
"°-     claoae  No. 


Title  and  dale 


352202-1 Dermitions  (APR  1984)  Alternate  I  (.APR  19841. 


Required  Insurance  [APR  1984). 

Withholding  of  Contract  Payments  (.APR  1984). 

Litigation  and  Claims  (.APR  1984) 

Final  Decisions  on  Audit  Findings  (APR  1984). 

Key  Personnel  (APR  1964). 


2  352.228-70.. 

3.  352232-9.- 

4  352233-70.. 

5.  352.242-71.. 

6  352.270-5_ 

7.  352i70-7 Paperwork  Reduction  Act  (APR  1984). 


GENERAL  CLAUSES  FOR  A  NEGOTL«iTED  FIXED-PRICE  RESEARCH  AND  DEVELOPMENT  CONTRACT 
Clauses  Incorporated  by  Reference 
This  contract  mcorporates  the  following  clauses  by  reference,  with  the  same  force  and  effect  as  if  they  were  given  in  full 
text.  Upon  request,  the  Contracting  Officer  will  make  their  full  text  available. 

I.  Federal  Acquisition  Regulation  (FAR)  (48  CFR  Chapter  1) 


FAR 
Clause  No. 


Title  and  date 


1.  52.203-1 OfTiLials  Not  to  Benefit  (APR  1984) 

2.  52.203-3 Gratuities  (APR  1964). 

3  52203-5 Covenant  Against  Contingent  Fees  (APR  1984) 

4  52-203-7 Anii-Kickbsck  Procedures  (FEB  1987). 

5.  52.215-1 Examination  of  Records  by  CompUxiiler  General  (APR  1984). 

6.  52.215-2 Audit— Negotiation  (APR  1988). 

7.  52215-22 Pnce  Reduction  for  Defective  Cost  or  Pricing  Data  (Over  $100,000)  (.APR  19 

8.  52.215-24 Subcontractor  Cost  or  Pncing  Data  (Over  $100,000)  (APR  1985). 

(The  following  clause  is  applicable  when  contracting  with  full  and  open  competition  ) 
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Clause  No 


Title  and  date 


9.  52.215-26 tnlegnty  of  L'nil  Pnces  (.\PR  1987). 

OR 
(The  following  clause  is  applicable  when  contracting  with  full  and  open  competition.) 
9        52.215-26 Inlergnty  of  Unit  Pnces  (APR  1987)  Alternate  I  (APR  1987). 

10,  52.215-33 Order  of  Precedence  l|AN  19861 

11       52  219-8  Utilization  of  Small  Business  Concerns  and  Small  Disadvantaged  Business  Concerns  (JUN  1985). 

12.  52,219-9  Small  Business  and  Small  Disadvantaged  Business  Subcontracting  Plan  (Over  SS0O.0OO)  {AUG  1984). 

13,  52  219-13        Utilization  of  Women-Owned  Small  Businesses  (AUG  1986} 
14       52-220-3 Utilization  of  Labor  Surplus  .Area  Concerns  (APR  1984J 

15,      52.222-20  „  ,  Walsh-Healey  Public  Contracts  Act  (.APR  19841 

16       52.222-26 Equal  Opportunity  (APR  1984|, 

K       52,222-28 Equal  Opportunity  Preaward  Clearance  of  Subcontracts  ($1,000,000  or  more)  (APR  1984). 

la      52.222-35 Affirmative  Action  for  Special  Disabled  and  Vietnam  Era  Veterans  (APR  1984). 

19,      52,222-36  .,      Affirmative  Action  for  Handicapped  Workers  (.APR  1984). 

20      52222-37        Employment  Reports  on  Special  Disabled  Veterans  and  Veterans  of  the  Vietnam  Era  ()AN  1988). 

21,      52.223-2 Clean  Air  and  Water  (Over  noo.OOO)  I.APR  19841, 

(The  following  clause  is  applicable  except  for  acquisitions  made  pursuant  to  the  Trade  Agreements  Act  of  1979.) 

22  52225-3 Buy  Amencan  Act— Supplies  lAUC  198fll 

23  52227-1 Authorization  and  Consent  (APR  1984) — Alternate  1  (.APR  1984) 

24  52,227-2  .Notice  and  Assistance  Regardina  Patent  and  Copynghl  Infnngemenl  (APR  1984), 

25  52.227-11 Patent  Rights— Retention  by  the  Contractor  (Shoii  Form)  (APR  1984)  Note:  In  accordance  with  FAR  27.303(a)(2)  paragraph 

18  modified  to  include  the  requirements  in  FAR  27  3<)3(al(2)(il  through  (v).  The  frequency  of  reporting  in  (i)  is  annual 
26.      52227-14 Rights  in  Data— General  ()U\  1987], 

27  52.227-16 Additional  Data  Requirements  (JUN  1987], 

28  52.229-3 Federal,  State,  and  I^cal  Taxes  (Competitive  Contract)  (APR  1984). 

OR 
28,      52.229-4 Federal  State,  and  Local  Taxes  (Noncompetitive  Contract)  (APR  19841 

29  52.229-5 Taxes — Contracts  Performed  in  US  Possessions  or  Puerto  Rico  (APR  1984).  * 

30  52232-2  Payments  Under  Fixed-Price  Research  and  Development  Contracts  (APR  1984). 

31  52,232-9  Limitation  on  Withholding  of  Payments  (APR  1984), 

32,  52  232-1"  ,  ,,    Interest  (APR  1984i, 

33,  52-232-23 Assignment  of  Claims  1I.A.N  I9efi| 

34  52.232-25 Prompt  Payment  {¥?£  19881  Alternate  II  itTB  1988). 

35  52,233-1 Disputes  (APR  1984) 

36  52233-3 Protest  After  Award  I  JUN  19661 

3'       52243-1  Changes-F.xed-Price  (Aug  19871  Allemale  V  (APR  1984). 

38       52.244-1 Subcontracts  (Fixed-Price  Contracts)  (Over  S500.000)  1)AN  1988). 

39,      52,244-5 Competition  in  Subcontracting  (.APR  1984) 

40       52  245-2  Government  Property  (Fixed  Price  Contracts)  (APR  1984)  Alternate  I  (APR  1964). 

OR 
(If  the  contract  is  for  the  conduct  of  basic  or  applied  research  at  nonprofit  InsUtutions  of  higher  education  or  si  nonproBl  ontaoizatians  whose 
pnm.ary  purpose  is  the  conduct  of  scientific  research,  the  following  clause  is  applicable.) 

40  52.245-2  Government  Property  (Fixed-Price  Contracts)  (APR  1984)  Alternate  U  (JUL  1985). 

(If  the  Pnmary  obiective  of  the  contract  is  the  delivery  of  end  items  other  than  designs,  drawings,  or  reports,  the  [ollowfiu  clause  is 

applicable )  ^ 

41  52  246-"  Inspection  of  Research  and  Development-Fixed  Price  (APR  1984). 

OR 

41  52.246-9,    ,     Inspection  of  Research  and  Development  (Short  Form)  (APR  1984), 

42  52  246-16         Responsibility  for  Supplies  (APR  1984), 

43  52,246-23        Limitation  of  Liability  (APR  1964) 

(If  the  contract  is  awarded  to  other  than  an  educational  or  nonprfit  instilulion  on  a  no-prolit  basis,  the  following  clause  is  applicable.) 

44  52,249-2         Termination  for  Convenience  of  the  CovemmenI  (Fixed-Price)  (APR  1984), 

OR 
(If  the  contract  is  awarded  to  an  educational  or  nonprofit  institution  on  a  no-pront  basis,  the  following  clause  is  applicable.) 

44  52,249-5 Termination  for  Convenience  of  the  Government  (F,ducalional  and  Other  Nonprofit  InstiluUona)  (APR  1984). 

(The  fodowing  clause  is  applicable  unless  the  contract  is  awarded  on  a  no-fee  basis  to  an  educational  or  nonproBl  Instilulion.) 

45  52.249-9  Default  (Fixed  Price  Research  and  Development)  (APR  1984). 


II.  Departmeol  of  Health  and  Human  Services  AcquisiUon  Regulation  (HHSAR)  (48  CFR  Chapter  3)  Clause* 


HHSAR 

Cla>ise  No 


Title  and  dale 


352.202-1 DeRnilions  (APR  1964). 

352  232-9 Withholding  of  Contract  Payments  (APR  19841 
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HHSAR 
Clause  No. 


Title  and  date 


(The  following  clause  is  applicable  If  the  contract  is  awarded  to  an  educational  or  nonprofll  institution.) 

3.  352.249-14...  Excusable  Delays  (APR  1984). 

4.  352.270-4 Pricing  of  Adjustments  (APR  1984). 

5.  352.270-7 Paperwork  Reduction  Act  (APR  1984). 

GENERAL  CLAUSES  FOR  A  COST-REIMBURSEMENT  RESEARCH  AND  DEVELOPMENT  CONTRACT 
Clauses  Incorporated  by  Reference 
This  contract  incorporates  the  following  clauses  by  reference,  with  the  same  force  and  effect  as  if  they  were  given  in  full 
text.  Upon  request,  the  Contracting  Officer  will  make  their  full  text  available. 

I.  Federal  Acquisition  Regulation  (FAR)  (46  CFR  Chapter  1)  Clauses 


FAR 
clause  No. 


Title  and  dale 


1.  52.203-1 Officials  Not  to  Benefit  (APR  1984). 

2.  52.203-3 Gratuities  (APR  1984). 

3.  52.203-5 Covenant  Against  Contingent  Fees  (APR  1984). 

4.  52.203-7 Anii-Kickback  Procedures  (FEB  1987), 

5.  52.215-1 Fjiamination  of  Records  by  Comptroller  General  (APR  1984). 

8.        52.215-2 Audit— Negotiation  (APR  1988). 

7.  52.215-22. Price  Reduction  for  Defective  Cost  or  Pricing  Data  (Over  $100,000)  (.i\PR  1988). 

8.  52215-24 Subcontractor  Cost  or  Pncing  Data  (Over  $100,000)  (APR  1985). 

(The  following  clause  is  applicable  when  contracting  with  full  and  open  competition.) 

9.  S2.215-26 Integrity  of  Unit  Prices  (APR  1987). 

OR 
(The  following  clause  is  applicable  when  contracting  without  full  and  open  competition.) 

9.  52215-26 Integrity  of  Unit  Prices  (APR  1987)  Alternate  I  (APR  1987). 

(If  the  contractor  proposed  facilities  capital  cost  of  money  in  its  offer  the  following  clause  is  applicable.) 

la      52.215-30 Facilities  Capial  Cost  of  Money  (SEP  1987) 

OR 

10.  52.215-31 Waiver  of  Facilities  Capital  Cost  of  Money  (SEP  1987). 

11.  52.215-33 Order  of  Precedence  |)AN  1986). 

12.  52.216-7 Allowable  Cost  and  Payment  (APR  1984). 

13.  52.216-a Fixed  Fee  (APR  1964). 

14.  52.219-8. Utilization  of  Small  Business  Concerns  and  Small  Disadvantaged  Business  Concerns  (JUN  1985). 

15.  52.21&-fl Small  Business  and  Small  Disadvantaged  Business  Subcontracting  Plan  (Over  S500.000)  (APR  1984 1. 

16.  52.219-13 Utilization  of  Women-Owned  Small  Businesses  (AUG  1986), 

17.  52-220-3 Util.zation  of  Labor  Surpjus  Area  Concerns  (APR  1984), 

18.  52.222-20 Walsh-Healey  Public  Contracts  Act  (APR  1984). 

19.  52.222-28 Equal  Opportunity  (APR  1984). 

20.  52.222-28 Equal  Opportunity  Preaward  Clearance  of  Subcontracts  (51,000,000  or  more)  (APR  1984). 

21.  52.222-35 Affinnative  Action  for  Special  Disabled  and  Vietnam  Era  Veterans  (APR  1984). 

22.  52.222-36 Affirmative  Action  for  Handicapped  Workers  (APR  1984). 

23.  52.222-37 Employment  Reports  on  Special  Disabled  Veterans  and  Veterans  of  the  Vietnam  Era  (JAN  1988). 

24.  52-223-2 Clean  Air  and  Water  (Over  SIOO.OOO)  (APR  1984). 

(The  fojlowing  clause  is  applicable  except  for  acquisitions  made  pursuant  to  the  Trade  Agreements  Act  of  1979.1 

25.  52.225-3 Buy  American  Act— Supplies  (AUG  1988). 

28.     52.227-1 Authorization  and  Consent  (APR  19&4I  Alternate  I  (APR  1984). 

27.  52.227-2 Notice  and  Assistance  Regarding  Patent  and  Copyright  Infnngemenl  (APR  1984). 

28.  52J27-11 Patent  Rights— Retention  by  the  Contractor  (Short  Form)  (APR  1984)  Note:  In  accordance  with  FAR  Z7.303(a)(2).  paragraph 

(f)  IS  modified  to  include  the  requirements  in  FAR  27,303(8)  (i)  through  (v).  The  Frequency  of  reporting  in  |i)  Is  annual. 

29.  52.227-14 Rights  in  Data— General  (jUN  1987). 

30.  52J27-16 Additional  Data  Requirements  (JUN  1987). 

31.  S2.232-9. Limitation  on  Withholding  of  Payments  (APR  1984). 

32.  52J32-17 Interest  (APR  1984). 

33.  52.232-20 Limitation  of  Cost  (APR  1984). 

OR 
(The  following  clause  is  applicable  if  the  contract  is  incrementally  funded.) 

33.  52.232-22 Limitation  of  Funds  (APR  1984). 

34.  S2232r-23 Assignment  of  Claims  (|AN  1986). 

36.      52J32-2S Prompt  Payment  (FEB  1988)  Alternate  II  (FEB  1988). 

38.     52.233-1 Disputes  (APR  1984). 
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FAR 

clause  No 


Title  and  dale 


37  52.233-3 Protest  After  Award  (lUN  1985)  Alternate  I  (|tJN  IW). 

38  52.242-1  Notice  of  Intent  to  Disallow  Costs  (.\PR  19841 

39  52.243-2.  ,      Changes — Cost  Rpimbursemenl  IAuk  1987]  Alternate  V  (APR  1984]. 
W       52.244-2 Subcontracts  (Coat. Reimbursement  and  Letter  Contractsl  (JUL  1985). 

41  52  244-5  Competition  m  Subcontracting  (APR  19841- 

42  52.245-5 Government  Property  (Cost  Reimbursement.  Time-and-MateriaL  or  Labor-Hour  Contracts)  (|AN  1986). 

OR 
(If  the  contract  is  for  the  conduct  of  basic  or  applied  research  at  nonprufil  institutions  of  higher  education  or  at  nonprofit  organtzations  whose 
pnmary  purpose  is  the  conduct  of  scientific  research,  the  followias  clause  is  applicable.) 

42  52-145-0 Goverrjnent  Property  (Coal-Retrabursetacnt.  Time.and-MaleriaL  or  Labor-Hoiff  Contract*)  (JAN  15681  Altenwte  I  (JUL 

19851 

(If  the  pnmary  objective  of  the  contract  is  the  dehvery  of  end  items  other  than  designs,  drawings,  or  reports,  the  following  clause  is 
applicable  ) 

43  52.246-8. Inspection  of  Research  and  Oevelopment-Cost-Reimbursement  (APR  19M). 

OR 

43  52  246-9  Inspection  of  Research  and  Development  (Short  Form)  (APR  1984). 

44  52.246-23 Limitation  of  Liability  (APR  1984) 

(If  the  contract  is  awarded  to  an  educational  or  nonprofit  institution  on  a  no-profit  or  no-fee  basis,  the  following  clatue  la  applicable.) 

45  52-249-5 Termination  for  Convenience  of  the  Government  (Educational  and  Nonprofit  lastitulioosl  (APR  1984). 

OR 

45      52.249-6 Termination  (Cost-Reimbursement)  (May  1906). 

48.      52.249-14 Excusable  Delays  (APR  1984). 

II  Department  of  Health  and  Human  Services  .Acquisition  Rei^ulatiun  (HHSAK)  (48  CFR  Chapter  3)  Clauses 


HHSAR 

clause  No. 


Title  and  date 


352.202-1  Definitions  (.\PR  1984)  Alternate  I  (APR  1984). 

352.228-70  Required  Insurance  (APR  1984). 

352.232-9    .  Withholding  of  Contract  Payments  (APR  1984). 

352  233-70  Litigation  and  Claims  (.\PR  1984) 

352.242-71  ..  Fina[  Decisions  on  Audit  Findings  [.-\PR  1984). 

352.270-5 Key  Personnpl  [APR  1984! 

352-270-7 Paperworii  Reduction  Act  (APR  1984) 


GFA'ERAL  CLAUSES  FOR  A  SEALRD  Bin  SliIVLY  CONTRACT 

Clauses  Incorporated  by  Reference 

This  contract  incorporates  the  following  clauses  by  rpference.  with  the  same  force  and  effect  as  if  they  were  given  in  full 
text.  Upon  request,  the  Contracting  Officer  will  make  thetr  full  tex!  available 

I    Federal  .Acquisition  Regulation  (F.\R)  (48  CFR  Chapter  1)  Clauses 


No. 

FAR 

clause  no. 

1 

52.203-1 

2, 

52  203-3 

3 

52.203-5 

4 

52203-6 

5 

52.203-7 

6 

52.214-26 

7 

52214-27      . 

8 

52214-28 

9 

52214-29      . 

10. 

52215-26   .   - 

11 

52.219-8 

12 

52219-8 

13. 

52219-13 

Title  and  date 


Officials  Not  to  Benefit  (APR  1964). 

Gratuities  (APR  1984] 

Covenant  .^ainst  Contingent  Fees  [APR  1984). 

Restnclions  on  Subcontractor  Sales  to  the  Government  (JUL  1985). 

Ann. Kickback  Procedures  (FEB  1987] 

Audit— Sealed  Bidding  (Over  SIOOOOO)  [APR  1985 

Price  Reduction  for  Defective  Cost  or  Pricing  Data — Modifications — Sealed  Bidding  (Over  $100,000)  (APR  1988). 

Subcontractor  Cost  or  Pricing  Data— Modifications — Sealed  Bidding  (Over  $100.0(XI]  (APR  1985). 

Order  of  Precedence — Sealed  Bidding  ()A,\  1986) 

Integnly  of  L'ntl  Prices  (.\PR  1987j 

Utilization  of  Small  Business  Concerns  and  Small  Disadvantaged  Business  Concerns  (JUN  1985) 

Small  Business  and  Small  Disadvantaged  Business  Subcontracting  Plan  (Over  $500,000)  {APR  1984)  Alternate  I  [APU  1984) 

Utilization  of  Women-Owned  Small  Businesses  (AUG  1986). 
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FAR 
clause  no. 


Title  and  date 


14.  52220-3 Utilization  of  Labor  Surplus  Area  Concerns  (APR  1984). 

15  52.222-20 Walsh-Healey  Public  Cont.-acts  Act  (APR  1984)  Equal  Opportunity  (APR  1984). 

18.  52222-26 F.<]ual  Opportunity  (APR  1984). 

17.  52.222-28 Equa)  Opportunity  Preaward  Clearance  of  Subcontracts  (SI  000.000  or  more)  (APR  1984). 

18.  52222-35 Affirmative  Action  for  Special  Disabled  and  Vietnam  Era  Veterans  (APR  1984) 

19.  52.222-36 Affirmative  Action  for  Handicapped  Workers  (APR  1984). 

2a  52.222-37 Emp)oyment  Reports  on  Special  Disabied  Veterans  and  Veterans  of  the  Vietnam  Era  ()AN  1988). 

(The  following  clause  is  applicable  except  for  acquisitions  made  pursuant  to  the  Trade  Agreements  Act  of  1979.) 

2Z  62.225-3 Buy  American  Act— Supplies  (AUG  1988). 

23.  S2.227-1 Authorization  and  Consent  (APR  1984). 

24.  52.227-2- Notice  and  Assistance  Regarding  Patent  and  Copyright  Infringement  (APR  1984). 

25.  52J27-3 _.  Patent  Indemnity  (APR  1984) 

2R.  52.229-3 Federal.  Slate,  and  Local  Taxes  (APR  1984). 

27.  52.229-S Taxes — Contracts  Performed  in  LVS,  Possessions  or  Puerto  Rico  (APR  1984). 

28.  52.232-1 Payments  (APR  1984). 

29.  52.232-6. Discounts  for  Prompt  Payment  (JUL  1985). 

3a  52.232-8. Limitation  on  Withholding  of  Payments  (APR  1984). 

31.  52J32-11 Extras  (APR  1984). 

32.  52J32-17 Interest  (APR  1984)  { 

33.  52J32-23 Assignment  of  Claims  ()AN  1986).  \ 

34.  52.232-25 Prompt  Payment  (FEB  1988)  Allcmale  n  (FEB  1986). 

35.  52.233-1 Disputes  (APR  1984) 

38.  52233-3 Protest  After  Award  (JUN  1985). 

37.  52.243-1 ChangesFixed-Price  (AUG  1987). 

38.  52.244-1 Subcontracts  (Fixed. Price  Contractsl  (Over  $500,000)  (|AN  1988). 

39  62245-2 Government  Property  (Fixed-Price  Contracts)  (APR  1984). 

40.  52.246-2 Inspection  of  Supplies-Fixed  Price  (JUL  1985). 

41.  52246-18 Responsibility  for  Supplies  (APR  1984). 

42.  52.249-2 Termination  for  Convenience  of  the  Government  (Fixed-Price)  (APR  1984). 

43.  5Z249-8. Default  (Fixed-Price  Supply  and  Service  (APR  1984). 


II.  Department  of  Health  and  Human  Senices  Acquisition  Regulations  (HHSAR)  (48  CFR  Chapter  3)  Clauses 


f.         HHSAR 
clause  no. 


Title  and  dale 


1.  352.202-1 Definitions  (APR  1984) 

2  352.232-9 Withholding  of  Contracts  Payments  (APR  1984), 

3.  352270-4 Pricing  of  Adjustments  (APR  1984) 

4.  352.270-7 Paperwork  Reduction  Act  (APR  1984). 


GENERAL  CLAUSES  FOR  A  COST-PLUS-A  FIXED  FEE  CONTRACT 
Clauses  Incorporated  by  Reference 
This  (Mntract  incorporates  the  following  clauses  by  reference,  with  the  same  force  anii  effect  as  if  they  were  given  in  full 
text.  Upon  request,  the  Contracting  Officer  will  make  their  full  text  available 

I.  Federal  Acquisition  Regulation  (FAR)  (48  CFR  Chapter  1)  Clauses 


FAR 

clause  no. 


Title  and  date 


1.  52.203-1 Officials  Not  to  Benefit  (APR  1984). 

2.  52.203-3 Gratuities  (APR  1984) 

3.  52.203-5 Covenant  Against  Contingent  Fees  (APR  1984). 

4  52203-6 Restrictions  on  Subcontractor  Sales  to  the  Government  (JUL  1985). 

5.  52.203-7 Anti-Kickback  Procedures  (FEB  1987) 

6.  52215-1 Examination  of  Records  by  Comptroiler  General  (APR  1984). 

7.  52215-2 Audit— Negotiation  (APR  1988]. 

8.  52.215-22 Price  Reduction  for  Defective  Cost  or  Pricing  Data  (Over  SIOO.OOO)  (APR  1988). 

9  52.215-24 Subcontractor  Cost  or  Pricing  Data  (Over  $100,000)  (APR  1985). 

(The  following  clause  is  applicable  when  contracting  with  full  and  open  competition.) 

10.  52.215-26-...  Integrity  of  Unit  Prices  (APR  1987). 
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cUuse  no 


Title  and  date 


OR 

(The  following  clause  is  applicable  when  contracting  without  fuU  and  tipcn  (xnnpelition.) 

10  52.215-2S Inlegnty  of  Unit  Prices  (APR  1987)  Allemate  I  (APR  W87). 

(If  the  contractor  proposed  facilities  capital  cost  of  money  tn  its  offer,  the  followmfi  clause  is  applti:able-) 

11  52  215-30-      Facilities  Capital  Cost  of  Money  (SEP  liar; 

OR 

11.  52,215-31        Waiver  of  Facilities  Capital  Cost  of  Money  (SFJ"  1987). 

12.  52.215-33        Order  of  Precedence  (IAN  1988) 

13.  52,216-7  .Allowance  Cost  and  Payment  (APR  1984) 
14       52216-8  Fixed  Fee  (APR  19841 

15,      52  219-8  Utilization  of  Small  Bcsinesa  Concerns  and  Small  Disadvantaged  Business  Concerns  (JUN  1965J. 

16  52  219-9  Small  Business  and  Small  Disadvantaged  Business  Subcontracting  Plan  (Cher  SSOO.tXJO)  (APR  1984). 

17  52,219-13        Utilization  of  Women-Owned  Small  Businesses  (AUG  1986). 

18  52.220-3  Utilization  of  Labor  Surplus  Area  Concerns  (APR  1984) 

19  52.222-20,  ,      Walsh-Healey  Public  Contracts  Act  (.APR  1984), 

20  52.222-26        Equal  Opportunity  [APR  1984). 

2!       52.222-28 Equa)  Opportunity  Preaward  Clearance  of  Subcontracts  ($1,(X».000  or  more)  (APR  ISM). 

22,      52.222-35        Affirmative  Action  for  Special  Disabled  and  Vietnam  Era  Veterans  (APR  1984). 

23  52.222^!6 Affirmative  Action  for  Handicapped  Workers  (APR  1984). 

24  52.222-37 Employment  Reports  on  Special  Disabled  Veterans  and  Veterans  of  the  Vietnam  Era  (JAN  1968). 

25  52.223-2 Clean  Air  and  Water  (Over  $100,000)  (APR  1984). 

(The  following  clause  is  applicable  except  for  acquisitions  made  pursuant  to  the  Trade  Agreements  Act  of  1979.) 

26  52,225-3 Buy  American  Act— Supplies  (AUG  1988). 

2"       52  227-1 .Authorization  and  Consent  (APR  1984). 

28.  52.227-2 Notice  and  Assistance  Regarding  Patent  and  Copyiigill  Infringemenl  (APR  1984). 

29,  52-227-3  Patent  Indemnity  (APR  1984), 

30  52,227-11 . .     Rights  in  Data— General  (lUN  1987) 

31  52.232-« Limitation  on  Withholding  of  Payments  (APR  1984). 

(The  following  clduse  is  not  applicable  if  the  contract  is  awarded  to  a  state  or  lo<:al  govenunent  or  instnimentality.) 

32  52232-17 Interest  (APR  1984), 

33  52.232-20 Limitation  of  Cost  (APR  1984). 

OR 
(The  fo)!owing  clause  is  applicable  if  the  contract  is  incrementally  fnnded.] 

33  52.232-22     .  Limitation  of  Funds  I.APR  1964) 

34  52232-23        Assignment  of  Claims  l|.AN  1986) 

35  52  232-25        Prompt  Payment  IFEB  1988)  Alternate  II  (FEB  19881, 

36  52233-1  Dl.iputes  fAPR  19841 

37  52,233-3  Protest  After  Award  (JUN  1985)  Alternate  I  (|UN  1985), 

38  52.242-1  Notice  of  Intent  to  Disallow  Costs  (APR  1984). 

39  52,243-2 Changes— Cost  Reimbursement  (AUG  1987).  Alternate  II  (APR  1984). 

4ID       52.244-2 Subcontracts  (Cost. Reimbursement  and  Letter  Contracts)  (JUL  1985). 

41  52.244-5 Competition  m  Subcontracung  (APR  1984) 

42  52  245-5 Government  Property  [Cost  Reimbursement.  Time-and-Material,  or  Labor-Hour  Contracts)  ()AN  1988). 

If  -he  primary  objective  of  the  contract  is  tlie  furnishing  of  services  or  supplies  that  involve  t)ie  fumislilng  of  services,  the  roUowing  clause  Is 

-ipplicable.) 

4,i      52  246-5 Inspection  of  Services — Cost-Reimbursement  (APR  1984). 

OR 

I  If  the  primary  objective  of  tiie  contract  is  the  delivery  of  end  items  other  than  designs,  drawings,  or  reports.  \he  following  clause  is 

applicable  ) 

43  52  246-8 Inspection  of  Research  and  Development-Cost-Reimbursement  (APR  1984). 

OR 

43  52  246-9  Inspection  of  Research  and  Development  (Short  Form  (APR  1984). 

44  52246-23 Limitation  of  Liability  (.\PR  1984). 

45  52  249-8 Termination  (Cost. Reimbursement)  (May  1986). 

46.      52.249-14 Excusable  Delays  (APR  1984). 
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n.  Department  of  Health  and  Human  Services  Acquisition  Regulation  (HHSAR)  (48  CFR  Chapter  3)  Clauses 


HHSAR 
clause  no. 


Title  and  date 


1.  352.202-1 Definitions  (APR  1984)  Alternate  1  (APR  1964). 

2.  352.228-70...  Required  Insurance  (APR  1984) 

3.  352.232-9 Withholding  of  Contract  Payments  (APR  1984). 

4.  352.233-70....  Litigation  and  Claims  (APR.  1984). 

5.  352J42-71....  Final  Decisions  on  Audit  Findings  (APR  1964). 

6.  3S2.27(>-5 Key  Personnel  (AITt  1984).  : 

7.  352.270-7 Paperwork  Reduction  Act  (APR  1984).        I 


GENERAL  CLAUSES  FOR  A  COST-REIMBURSEMENT  CONTRACT  WITH  NONPROFTT  INSTITUTIONS  OTHER  THAN 

EDUCATIONAL  INSTITLTION'S 

Clauses  incorporated  by  Reference 

This  contract  incorporates  the  following  clauses  bj  reference,  with  the  same  force  and  effect  as  if  they  were  given  in  full 
texL  Upon  request  the  Contracting  Officer  will  make  their  full  text  available. 

1.  Federal  Acquisition  Regulation  (F.^iR)  4a  CFR  Chapter  I)  Clauses 


FAR 
clause  no. 


Title  and  date 


52.203-1 -  Officials  Not  to  Benefit  (APR  1984) 

52.203-3 Gratuities  (APR  1984) 

52.203-5 Covenant  Against  Contingent  Fees  (.\PR  1984) 

52.203-7 Anti-Kickback  Procedures  (FEB  1987) 

52-215-1 Examination  of  Records  by  Comptroller  General  (APR  1984) 

52.215-2. Audit— Negotiation  lAPR  19841 

52.215-22 Price  Reduction  for  Defective  Cost  or  Pndng  Data  (Over  JlOO.OOO)  (APR  1988) 

52.215-24 Subcontractor  Cost  or  Pncing  Data  (Over  $100,000)  (APR  1985) 

(The  following  clause  is  applicable  when  contracting  with  full  and  open  competition.) 

9.  52.215-26 Integrity  of  Unit  Pnces  (APR  1987) 

OR 
(The  following  clause  is  applicable  when  contracting  without  full  and  open  competition.) 
9        52.215-28 Integrity  of  Unit  Prices  (APR  1987)  Alternate  I  (APR  1987) 

10.  52.215-33 Order  of  Precedence  ()A.N  19861 

11.  62jn»-ll Cost  Contract— No  Fee  (APR  1964) 

12.  52.219-6 Utijization  of  Small  Business  Concerns  and  Small  Disadvantaged  Business  Concerns  (lUN  1985) 

13  52.219-B Small  Business  and  Small  Disadvantaged  Business  Subcontractmg  Plan  (Over  $500,000)  (APR  1984) 

14  52-219-13,-,,  L'titization  of  Women-Owned  Smai)  Businesses  (AUG  1986) 

52.220-3 Utilization  of  Labor  Surplus  Area  Concerns  [APR  1984) 

52-222-20 Walsh-Healey  Public  Contracts  .'\ct  (APR  1984) 

52-222-26 Equal  Opportunity  [/\PR  1984] 

52.222-28 Equal  Opporiunity  Preaward  Clearance  of  Subcontracts  ($1.000JX10  or  more)  (APR  1984) 

52.222-35 Affirmative  Action  for  Special  Disatiied  and  Vietnam  Era  Veterans  (APR  1984) 

52.222-36. Affirmative  Action  for  Handicapped  Workers  [APR  1964) 

52.222-37 Employment  Reports  on  Speaal  Disabled  Veterans  and  Veterans  of  the  Vietnam  Era  U.A.N  1988) 

62-223-2. Clean  Air  and  Water  (Over  rooooo)  (APR  1984) 


15. 
16. 
17. 
18 
19. 
20. 
21. 
22. 


(The  followlxig  clause  is  applicable  except  for  acqiusitions  made  pursuant  to  the  Trade  Agreements  Ad  of  1979  ) 


52i25-3 Buy  Amencan  Act— Supplies  [AUG  1968) 

52.227-1 Authorization  and  Consent  [APR  1984) 


OR 


(If  this  contract  is  for  research  and  development  or  involves  both  research  and  development  work  and  supplies  or  services,  and 
and  development  work  is  the  pnmary  purpose  of  the  contract  the  foliowing  clause  ts  applicable  1 

24.  52-227-1 Authonzation  and  Consent  [APR  1984)  Alternate  I  (APR  1984) 

25.  52-227-2— Notice  and  Assistance  Regarding  Patent  and  Copyright  Infringement  (APR  1984) 

28.      52-227-11 Patent  Rights — Retention  by  the  Contractor  (Short  Form]  (APR  1984)  Note:  In  accordance  with  FAR  27, 303(d) 

If)  IS  modified  to  include  the  requirements  in  F.AR  27.303(a)(2|  (i)  through  (v).  The  frequency  of  reporting  in 

27  52.227-14..-..  Rights  m  Data— General  ()UN  1987) 

28  52.232-9 Limitation  on  Withholdiitg  of  Payments  (APR  19641 

29  52.232-20 Limitation  of  Cost  (APR  1984) 

OR 
(The  followirtg  clause  is  apphcabie  if  the  contract  is  incrementally  funded.) 
28.      52.232-22. Limitation  of  Funds  (APR  1964) 


^^e  researcn 


2),  paragraph 
(l)  is  annual. 
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30. 
31 


35 

3a 


w 


Title  and  date 


52.232-23 Assigment  of  Claima  (JAN  1966) 

52.232-25 Prompt  Payment  (FEB  1968]  Alternate  II  (FEB  1388] 

52-233-t  Disputes  I.VR  13841 

52233-3  Protest  After  Award  1|L'N  1985)  Atemate  1  (JUN  1985) 

52  242-t  ,  ,      Notice  of  Intent  to  Disallow  Costs  (APR  1984) 
52  243-2  Chanaes — Cost. Reimbursement  lAu^  1987)  Atlemate  V  (APR  1984) 

52.244-2  Subcontracts  (Cost  Reimbursement  and  Letter  Contracta)  (JUL  1985) 

52,244-5  Competition  in  Subcontracting  (APR  1984) 

52:45-5         Government  Property  (Cost  Reimbursement.  Time-and-Materiat.  or  Labor-Hour  Contracts]  MAN  1966)  Allemale  I  (JUL 
19851 


If  ttie  primary  obiective  of  the  contract  is  the  delivery  of  end  items  other  than  designs,  drawings,  or  reports,  the  following  clause  is 

applicable  I 

52.246-8.. 


39 

39  52246-9 

40  52246-23.. 
41.  52.249-5... 


Inspection  of  Researcti  and  Development-Cost-Reimbursement  (APR  1984) 

OR 
.  Inspection  of  Research  and  Development  (Short  Form)  (APR  1984) 
Limitation  of  Liability  (APR  1984) 
Termination  for  Convenience  of  the  Government  (Educational  and  Other  f^Ionprofit  Institutions}  (APR  1984) 


11.  Department  of  Health  and  Htimao  Services  Acqiusition  Regulation  (HHSAR)  (48  CFR  Chapter  3)  Clauses 


HHSAR 
clause  No. 


Title  and  date 


1.  352.202-1 Definitions  (APR  1984)  Alternate  I  (APR  1984) 

2.  352.215-7 Allowable  Cost  and  Payment  (APR  1984) 

[The  following  clause  is  applicable  when  fi.xed  rates  subject  to  carryforward  are  i 


352.218-70... 

352.228-'0... 

352.232-*'  ..  . 

352.233-70  . 

352.242-71... 

352.249-14... 

352.270-5... 

352.270-7 Paperworli  Reduction  Act  (APR  1984) 


Negotiated  Overhead  Rates  (APR  1984) 

Required  Insurance  (APR  19641 

Withholding  of  Contract  Payments  (APR  1984J 

Litigation  and  Claims  lAPR  1984) 

Final  Decisions  on  Audit  Findings  (/\1*R  1984) 

Excusable  Delays  lAPR  1984] 

key  Personnel  (APR  1984) 


GE.\ER.\L  CIJMSES  FOR  A  COST-REIMBURSEMENT  CONTRACT  WITH  EDUCATIONAL  INSTITUTIONS 

Clauses  locorporaled  by  Reference 

This  contract  incorporates  the  following  clauses  by  reference,  with  the  same  force  and  effect  as  if  they  were  griven  in  full 
text.  Upon  request,  the  Contracting  Officer  will  make  their  full  text  dvaildble 

I.  Federal  Acquisition  Regulation  (FAR)  (48  CFR  Chapter  1)  Clauses 


clause  No. 


Tide  and  date 


1        52J03-1 Officials  Not  to  Benefit  (APR  1984) 

2-        52.203-3 Gratuities  (.APR  1984) 

3  52.203-5 Covenant  .Against  Contingent  Fees  (APR  19841 

4  52.203-7 Anti-Kickbacli  Procedures  (FFi  1987) 

5  52.215-1 Examination  of  Records  by  Comptroller  General  (APR  1984) 

6  52.215-2 Audit— Negotiation  (APR  19881 

7  52.215-22        Pnce  Reduction  for  Defective  Cost  or  Pricing  Data  (Over  SIOO.OOO)  (APR  1988) 
8.        52  215-24 Subcontractor  Cost  or  fencing  Data  (Over  SltlO.OOO)  [APR  1965) 

[The  following  clause  is  applicable  when  contracting  with  full  and  open  competition.) 
9        52.215-28        Integrity  of  Unit  Prices  (APR  198-) 

OR 
(The  following  clause  is  applicable  when  contracting  with  full  and  open  competition.] 

9  52.215-26        Integnly  of  Unit  Prices  (APR  1987)  Alternate  I  (APR  1987) 

10  52215-33 Order  of  (>recedence  [JA.N  1988) 

[Paragraph  [a|  of  the  following  clause  is  modified  to  delete  the  words  '■Subpart  31.2"  and  to  add  the  words  "Subpart  31J".j 
11.     52.216-7 Allowable  Cost  and  Payment  (APR  1984) 
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FAR 
clause  No. 


Title  and  date 


12      62-216-11 Cost  Contract— No  Fee  (APR  1984) 

(The  following  clause  is  applicable  when  predetermined  rates  are  used  ) 

13.  62.21H5 Predetermined  Indirect  Cost  Rates  (APR  1984) 

14.  62.219-8 Utiliration  of  Small  Business  Concerns  and  Small  Disadvantaged  Business  Concerns  (JUN  1965] 

15.  62.219-8 Small  Business  and  Small  Disadvantaged  Business  Subcontracting  Plan  (Over  $500,000)  (.\PR  1984) 

16.  52.211J-13 Utilization  of  Women  Owned  Smiiil  Businesses  (At'C  19ti4l 

17.  62.22()-3 Utiliralion  of  Labor  Surplus  Area  Concerns  (APR  1984) 

18.  52.222-20 Walsh-Healey  Public  Contracts  Act  (APR  1984) 

19.  52222-28 Equal  Opportunity  (.APR  19841 

20.  52.222-28 Equal  Opportunity  Preaward  Clearance  of  Subcontracts  ($1,000,000  or  more)  (.APR  1984) 

21.  62-222-35 Affirmative  Action  for  Special  Disabled  and  Vietnam  Bra  Veterans  (.APR  1984) 

22-      52.222-36 Affirmative  Action  for  Handicapped  Workers  [APR  1984! 

23.  52.222-37 Employment  Reports  on  Special  Disabled  Veterans  and  Veterans  of  the  Vietnam  Era  (JAN  1968) 

24.  52-223-2 Clean  Air  and  Water  (Over  $100,000)  (.APR  1984) 

(The  following  clause  is  applicable  excj?pt  for  acquisitions  made  pursuant  to  the  Trade  Agreements  Act  of  1879.1 

25.  52,225-3 Buy  American  Act— Supplies  (AUG  1988) 

28.      52.227-1 Authonzation  and  Consent  (APR  1984) 

OR 
(If  this  contract  is  for  research  and  development,  or  involves  both  researt.h  and  development  work  and  supplies  or  services,  and  the  research 

and  development  work  is  the  pnmary  purpose  of  the  contract,  the  following  clause  is  applicable  ) 
28,      52,227-1 Aulhonzation  and  Consent  (APR  1984)  Alternate  1  [APR  1984) 

27.  52Ji27-2 Notice  and  Assistance  Regarding  Patent  and  Copyright  Infnngement  (APR  1984) 

28.  52.227-11 Patent  Rights— Retention  by  the  Ontraclor  (Short  Form)  (APR  1964)  Note;  In  accordance  with  FR  27J03(a)(2),  paragraph 

(fl  IS  modified  to  include  the  requirements  in  FAR  27.303(a)(2)  (I)  through  (v)  The  frequency  of  reporting  in  (i)  is  annua). 

29.  52.227-14.....  Rights  in  Data— General  (|UN  1987)  Alternate  IV  [JUN  1387) 

30.  52-232-8 Limitation  on  Withholding  of  Payments  [APR  1984) 

31.  52-23Z-20 Limitation  of  Cost  (APR  1384) 

OR 
(The  foUovring  clause  is  applicable  if  the  contract  is  incrementally  funded.) 

31.  52.232-22 Limitation  of  Funds  (APR  19841 

32.  52.232-23 Assignment  of  Claims  [|AN  13861 

33.  62.232-25 Prompt  Payment  (FF.B  1988)  Alternate  11  [FEB  1988) 

34.  52.233-1 Disputes  [APR  1384) 

35.  52.233-3 Protest  After  Award  ([UN  1385)  Altemale  I  [JUN  198.5) 

36.  52.242-1 Notice  of  Intent  to  Disallow  Costs  [.APR  1984) 

37.  52J43-2— .-.  Changes— Cost  Reimbursement  (AUG  1387)  Alternate  V  (APR  1384) 

38.  52.244-2 Suticontracts  [Cost  Reimbursement  and  Letter  Contracts)  (JUL  1385) 

39.  52.244-5 Competition  in  Subcontracting  [APR  1984) 

40       52J45-5 Government  Properly  (Cost-Reimbursement.  Time-and  Matenul.  or  Labor  Hour  ConU-acts)  QAN  1386)  Alternate  I  |)UL 

1985) 
(If  the  primary  objccUve  of  the  contract  is  the  delivery  of  end  items  other  than  designs,  drawings,  or  reports,  the  foDowing  clause  is 
applicable.) 

41.      52.246-8. Inspection  of  Research  and  Developro€nt.Cost-Reimbursement  [APR  1984] 

OR 

41.  5i246-9 Inspection  of  Research  and  Development  (Shon  Form)  (APR  1964] 

42.  52.248-23 Limitation  of  Liability  (APR  1984] 

43.  52.240-5 Termination  for  Convenience  of  the  Government  (Educational  and  Other  Nonprofit  Institutions)  (APR  1384) 


11   Department  of  Health  and  Human  Servic<»  Acquisition  Regulation  (HHSAR)  (48  CFR  Chapter  3)  Clauses 


HHSAR 
clause  No. 


Title  and  date 


1.  352.202-1 Definitions  (APR  1984)  Alternate  1  (APR  1964) 

(The  following  clause  is  applicable  when  fixed  rates  subject  to  carryforward  are  used): 

2.  35i216-70....  Negotiated  Overhead  Rates  (APR  19841 

3.  352228-70....  Required  Insurance  (.APR  1984) 

4.  352.232-9 Withholding  of  Contract  Payments  (APR  1384) 

5.  352.233-70....  Litigation  and  Claims  (APR  1384) 

a  352242-71....  Pinal  Decisions  on  Audit  Findings  (APR  1964) 

7.  3.52.243-14...  Fjicusable  Delays  (APR  1984) 

8.  352.270-5 Key  Personnel  [APR  1984) 

9.  352-270-7 Paperwork  Reduction  Act  (APR  1984) 
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CENER.AL  CLAUSES  FOR  .A  •n.ME-AN&-MATERI.AI.S  OR  A  LABOR  HOLR  COVTRACT 
Clauses  Incorporated  by  Reference 

This  contract  incorporates  the  following  clauses  by  reference,  with  the  same  force  and  effect  as  If  they  were  given  in  full 
text.  Upon  request,  the  Contracting  Officer  will  make  their  full  text  available. 

L  Federal  Acquisition  Regulation  (FAR)  (48  CFR  Chapter  1)  Clauses 


FAR 
clause  No. 


Title  and  date 


I  52.203-1 Officials  Not  to  Benefit  (APR  1984) 

Z.  52.203-3  Cratuilies  (APR  1984] 

3  52.203-5    .      Covenant  Against  Conlinger.t  Fees  (.APR  1«M| 

4  52.203-'  Anli-Kickback  Procedures  (FEB  1987] 

5  52  215-1 Examination  of  Records  by  Comptroller  Genera!  [.APR  1984; 

6  52.215-2 Audit— Negotiation  |.APR  1988) 

'  52  215-22 Pnce  Reduction  for  Defecnve  Cost  or  Pricing  Data  (Over  $100,000)  (AI^  1968) 

B.  52.215-24 Subcontractor  Cost  or  Pricing  Data  (Over  $100,000)  (APR  1985) 

(The  following  clause  is  applicable  when  contracting  with  full  and  open  competition.) 

9  52.215-26 Integrity  of  Unit  Prices  (.APR  1987)  Alternate  I  (APR  1987) 

OR 
(The  following  clause  is  applicable  wtien  contracting  without  full  and  open  competition.) 

9  52.215-26 Integrity  of  Unit  Pnces  (APR  1987) 

[If  the  contractor  proposed  facilities  capital  cost  of  tnoney  in  its  offer,  the  foUonvinf  clause  is  applicable.) 

10  52.215-30 Facilities  Capital  Cost  of  Money  (SEP  1987) 

OR 

10  52.215-31  Waiver  of  Facililies  Capital  Cost  of  Money  (SEP  1987) 

II  52.215-33 Order  of  Precedence  [JA.N  19861 

12  52.219-7 Allowable  Cost  and  Payment  (APR  19&J) 

13  52.219-8 Utilization  of  Small  Business  Concerns  and  Small  Disadvanataged  ffmrinifft  f>ffiinni!T  (JUN  198S) 

14  52.21^-9 Small  Business  and  Small  Disadvantaged  Business  Subcontracting  Flan  (Ow tBOHtOOO]  (APR  1984) 

15  52.219-13 Utilization  of  Women-Owned  Small  Businesses  lAlJC  1986) 

18  52.220-3 Utilization  of  Labor  Surplus  Area  Concerns  (APR  1984) 

17  52,222-20 Walsh-Healey  Public  Contracts  Act  (APR  1984] 

18  52.222-28 Equal  Opporluniry  (APR  1984) 

19  52.222-28        Equal  Opportunity  Preaward  Clearance  of  Subcontracts  ($1,000,000  or  more)  (APR  1984) 

20  52.222-35 Affirmative  Action  for  Special  Disabled  and  Vietnam  Era  Veterans  [APR  1964) 

21  52,222-36 Affirmative  Action  for  Handicapped  Workers  (APR  1984) 

22  52.222-37 Employment  Reports  on  Special  Disabled  Veterans  and  Veterans  of  the  Vietnam  Era  (JAN  198S) 

23,  52.223-2 Clean  Air  and  Water  (Over  SliJO.OCn)  (APR  1984) 

(The  following  clause  is  applicable  except  for  acquisitions  made  pursuant  to  the  Trade  Agreements  Act  of  1979.) 

24.  52.225-3 Buy  Amencan  Act— Supplies  (AUG  1988) 

25  52,227-1 Authorization  and  Consent  (APR  1984) 

26-  52,227-14 Rights  in  Data— General  ()UN  198:-) 

27  52,232-7 Payments  Under  Time-and. Materials  and  Labor-Hour  Contracts  (APR  1984) 

28-  52.232-9 Limitation  on  Withholding  of  Payments  (APR  1984) 

29  52.232-17 Interest  (.APR  19S4I 

30  52.232-23 Assignment  of  Claims  (|.A.\  1986) 

31  52.232-25 Prompt  Payment  (FEB  19881  Alternate  II  (FEB  1988) 

32.  52.233-1 Disputes  (APR  19841 

33,  52,233-3 Protest  After  Award  (JUN  19851  Allemdte  I  ()UN  1985) 

34  52.242-1 .Notice  of  Intent  to  Disallow  Costs  (APR  19841 

35  52.243-3 Changes — Time-and-Matenals  or  Labor  Hours  (AUG  1987) 

36.  52,244-3 Subcontracts  (Time-and-Matenal  and  Ixibor  Hours  Contracts  (APR  1985) 

37  52,245-5 Government  Property  (Cost-Reimbursement.  Time-and-Material.  or  Labor-Hour  Contracts)  (JAN  1986) 

38.  52.248-8 Inspection— Time-and-.Matenal  and  Labor  Hour  (jAN  1986) 

39  52.249-6 Termination  (Cost-Reimbursement)  (MAY  1986!  Alternate  IV  (APR  1984) 

40,  52,249-14 Excusable  Delays  (APR  1984) 


n.  Department  of  Health  and  Human  Services  Acquisition  RegulaUon  (HHSAR)  (48  CFR  Chapter  3)  Clauses 


f.  HHSAR 

clause  No. 


Title  and  dale 


1  352.202-1     -    Definitions  (.APR  1984!  Alternate  I  (APR  1984] 

2-  352.228-70-..  Required  Insurance  (APR  1984) 

3,  352.232-« Withholding  of  Contract  Payments  (APR  1984) 

4  352.233-70...,  Litigation  and  Claims  [APR  1984) 

5.  352.242-71...,  Final  Decisions  on  Audit  Findings  (APR  1984) 
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II   Department  of  Health  and  Human  Services  Acquisition  Regulation  IHHS.AR)  (48  CFR 
Chapter  3)  Clauses 


M  HHSAR 

'^°-     clause  No. 


Title  and  date 


e.       352.270-5 Key  Personnel  (APR  1984) 

7.       352.270-7 Paperwork  Reduction  Act  (APR  1984) 


GENERAL  CLAUSES  FOR  A  SEALED  BID  CONSTRUCTION  CONTRACT 

Clauses  Incorporated  by  Reference 

This  contract  incorporates  the  following  clauses  by  reference,  with  the  same  force  and  effect  as  if  they  were  given  in  full 
text.  Upon  request,  the  Contracting  Officer  will  make  their  full  text  available. 

I  Federal  Acquisition  Regulation  (FAR)  (48  CFR  Chapter  1)  Clauses 


No. 


FAR 
clause  No. 


Title  and  dale 


9. 

10. 

11. 

12. 
13. 
14. 
15. 
16. 
17. 
1& 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
28. 
27. 


31. 
32. 
33. 
34. 
3S. 
36. 
37. 

3a 

39. 
40. 
41. 
42. 
43. 
44. 
45. 
46. 
47 


52.203-1 Officials  Not  to  Benefit  (APR  1984) 

52.203-3 Gratuities  (APR  1984) 

52.203-S Covenant  Against  Contingent  Fees  (APR  1984) 

52.203-7 Anii-Klckback  Procedures  (FEB  1987) 

52.212-12 Suspension  of  Work  (APR  1984] 

52.21t-28 Audit— Sealed  Bidding  (Over  SIOO.OOO)  (.APR  1985) 

52.214-27 Price  Reduction  for  Defective  Cost  or  Pncing  Data — Modifications — Sealed  Bidding  (Over  SlOaOOO)  (APR  1988) 

52-214-28 Subcontractor  Cost  or  Pricing  Data— Modifications— Sealed  Bidding  (Over  $100,000)  (APR  1985) 

52.214-29 Order  of  Precedence— Sealed  Bidding  (|AN  1986) 

52.219-8 Utilization  of  Small  Business  Concerns  and  Small  Disadvantaged  Business  Concerns  l)UN  1985) 

52.219-9 Small  Business  and  Small  Disadvantaged  Business  Subcontracting  Plan  (Over  Sl.000.000)  (AlTt  1984)  Alternate  I  (APR 

1984) 

52.219-13 Utilization  of  Women-Owned  Small  Businesses  (AUG  1986) 

52220-3 Utilization  of  Labor  Surplus  Area  Concerns  (.APR  1984) 

52-222-3 Convict  Labor  (APR  1984) 

52.222-4 Contract  Work  Hours  and  Safety  Standards  Act— Overtime  Compensation  (MAR  1988) 

52222-6 Davis-Bacon  Act  (FEB  1988) 

52-222-7 Withholding  of  Funds  (FEB  19881 

S2.222-& Payrolls  and  Basic  Records  (FEB  1988) 

52.222-S. Apprentices  and  Trainees  (FEB  1988) 

52.222-10. Compliance  With  Copeland  Act  Requirements  (FEB  1988) 

52.222-11. Subcontracts  (Ubor  Standards)  (FEB  1988] 

S2.2ZZ-12. Contract  Termination— Debarment  (FEB  1988) 

52.222-13 Compliance  With  Davis-Bacon  and  Related  Act  Regulations  (FEB  1988) 

52.222-14 Disputes  Concerning  Labor  Standards  (FTB  1988) 

52.222-15 Certification  of  Eligibility  (FEB  1988] 

52.222-28 Equal  Opportunity  (APR  1984) 

52-222-27 Affirmative  Action  Compliance  Requirements  for  Construction  (APR  1984) 

52.222-35 Affirmative  Action  for  Special  Disabled  and  Vieuiam  Era  Veterans  (APR  19811 

52-222-36. Affirmative  Action  for  Handicapped  Workers  (APR  1984) 

52.222-37....-  Employment  Reports  on  Special  Disabled  Veterans  and  Veterans  of  the  Vietnam  Era  (IAN  1988) 

52.223-2. Clean  Air  and  Water  (Over  SlOdlKXIl  (APR  1984) 

S2.225-5 Buy  American  Act— Construction  .Materials  (APR  1984) 

52.225-13. Restrictions  on  Federal  Public  Works  Projects  (APR  1988) 

52.227-1 Authorization  and  Consent  (APR  1984) 

52.227-2. Notice  and  Assistance  Regarding  Patent  and  Copyright  Infringemeni  (APR  1984) 

52.227-4 Patent  Indemnity— Construction  Conlrscis  (APR  1984) 

52.228-1 Bid  Guarantee  (APR  1984) 

52.228-2 Additional  Bond  Security  (APR  1984) 

S2.228-5 Insurance — Work  on  a  Government  Installation  (APR  1964) 

52.232-5 Payments  Under  Fixed-Price  Construction  Contracts  (AUG  1987) 

52-232-17 Interest  (APR  1984) 

42.232-23 Assignment  of  Qairas  ()AN  1986) 

52.232-25 Prompt  Payment— Alternate  1  (FEB  1988) 

52.233-1 Disputes  (APR  1984] 

52.233-3 Protest  After  Award  (|UN  1985) 

52238-1 Performance  of  Work  by  the  Contractor  (Over  $1.(X».000)  (APR  1984) 

52,236-2 Differing  Site  Conditions  (APR  1984] 

52,236-3 Site  Investigations  and  Conditions  Affecting  the  Work  (APR  19B4) 

52.236-5........  Material  and  Workmanship  (At'R  1984] 

52.236-6. Superintendence  by  the  Contractor  (APR  1984) 

52.236-7 Permits  and  Responsibilities  (APR  1984] 

52.236-6 Other  Contracts  (APR  1984] 

52.236-4 Protection  of  Existing  Vegetation.  Structures.  Equipment.  Utttities.  and  Improvements  (APR  1984) 

52236-10 Operations  and  Storage  Areas  (APR  1984) 

52.236-11 Use  and  Possession  Prior  to  Completion  (APR  1984] 
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.,             FAR 
^"-     clause  No. 

TiUc  aod  dat« 

56, 

52 

57 

52 

58. 

52 

59 

52 

80. 

52 

61 

52 

62. 

52 

63 

52 

64 

52 

55 

52 

66- 

52. 

6? 

52 

68. 

52 

236-12 Cleaning  Up  lAPR  1984| 

236-13 Accident  Prevention  (APR  1984) 

236-14    -  Availability  and  Use  of  Utility  Services  (APR  19841 

236-15  ....  Schedules  for  Construction  Contracts  (APR  1984) 

236-17.  Layout  of  Work  (APR  1984) 

236-21 Specifications  and  Drawings  for  Construction  (APR  1964)  .Mtemale  1  (APR  1984) 

243-4 Changes  (AUG  1987) 

244-1  Subcontracts  (Fuced-Price  Contracts)  Over  $500,IX»1  (lA.N  1981.) 

245-2  Government  Property  (Fixed  Price  Contractsl  (APR  19«4( 

246-12 Inspection  of  Construction  (JUL  1968) 

248-3 Value  Engineenng— Construction  (SllM.OlJO  or  more)  (APR  1984) 

249-2.  Termination  for  Convenience  of  the  C^vemment  (Fixed  Pnrel  (APR  1UH4)  Alternate  I  I.APR  1984) 

24»-10  ..  Default  [Fixed-Pnce  Construction)  (.APR  1964) 


II.  Department  of  Health  and  Human  Services  Acquisition  Regulation  (HHSAR)  (48  CFR  Chapter  3)  Clausca 


HUSAR 

clause  No- 


Tille  and  date 


1  352.202-1     ..  Definitions  (.APR  1984)  (Paragraph  (e)  of  the  clause  is  deleted.) 

2  352.232-9 Withholding  of  Contract  Payments  (APR  1964) 

3,  352.270-4        Pricing  of  Ad|ustments  (APR  1964) 

4  352.270-7 Papervnork  Reduction  Act  (APR  1984) 


GENERAL  CLAUSES  FOR  A  NECOTI.ATED  nXED CRICE  .\RCHnT:CT  ENCINKER  CONTRACT 
Clauses  Incorporated  by  Reference 

This  contract  incorporates  the  following  clauses  by  reference,  with  the  srfme  force  and  effect  as  if  they  were  given  in  fall 
text  Upon  request,  the  Contracting  Officer  will  make  their  full  text  available 

I.  Federal  Acquisidon  Regulation  (FAR)  (48  CFR  Chapter  1) 


Far  clause 


Title  and  dale 


9 

52. 

10 

52. 

11 

52- 

12. 

52. 

13 

52. 

14 

52. 

15 

52. 

16 

52. 

17 

52. 

18. 

52. 

19 

52. 

20 

52. 

21 

52- 

22 

52. 

23. 

52. 

24 

52. 

25 

52- 

26 

52. 

27 

52, 

28 

52. 

29 

52. 

30 

52. 

31 

52. 

203-1  Officials  Not  to  Benefit  (APR  1984) 

203-3 Gratuities  (APR  1984) 

203-5 Covenant  Against  Contingent  Fees  (APR  1984) 

203-7 Anti-Kickback  Procedures  (FF.B  1987) 

212-12 Suspension  of  Work  (APR  1961) 

215-1 Examination  of  Records  by  Comptroller  General  [APR  1984) 

215-2- Audit — Negotiation  (APR  1988) 

215-22 Price  Reduction  for  Defective  Cost  or  Pricing  Data  (Over  S100,000)  (APR  1985) 

215-24 Subcontractor  Cost  or  Pricing  Data  (Over  of  Precedence  (JAN  1988) 

215-33 Order  of  Precedence  (iA.N  19861 

219-8 Utilization  of  Sma))  Business  Concerns  and  Sma))  Disadvantagini  Business  (Concerns  (J)  IN  1985) 

219-9 Small  Business  and  Small  Disadvantaged  Business  Subcontracting  Plan  (Over  SSOO.UOOI  (APR  1984) 

219-13 Utilization  of  Women. Owned  SmaK  Businesses  (,M'(.  lUHfi) 

220-3 Utilization  of  Labor  Surplus  Area  tdincems  (.APR  1984) 

.222-3 Convict  Labor  I.APR  1984] 

222-26 Equal  Opportunity  (APR  1984) 

222-28 Equal  Opportunity  Preaward  Clearance  uf  Suocontracis  ($1,000,000  or  more)  (APR  1984) 

,222-35 Affirmative  Action  for  Specid)  Disabled  and  Vietnam  Era  Veterans  (APR  1984) 

,222-36 Affirmative  Action  for  Handicapped  Workers  (.APR  1984) 

,222-37  ,,     Employment  Reports  on  Special  Disabled  Veterans  and  Veterans  of  the  Vietnam  Era  tJAN  1988) 

,223-2 Clean  Air  and  Water  (Over  SlOCOOOl  (APR  1984) 

,227-1  Authonzation  and  Consent  (.APR  19841 

,227-2 Notice  and  Assistance  Regarding  Patent  and  Copyright  Infringement  (APR  1984) 

,227-17  ....  Rights  in  Data— Special  Woriis  (|UN  198") 

-232-10 Payments  Under  Fixed  Price  Architect-Engineer  Contracts  (AUG  1987) 

.232-17 Interest  (.APR  1984) 

.232-23 Assignemtn  of  Claims  (Jan  1986) 

.232-25 Prompt  Payment— Altemale  1  (FEB  1988) 

.233-1 Disputes  (APR  1964) 

.233-3  Protest  After  Award  IJUN  1985)  Alternate  1  |)UN  19851 

,236-22 Design  With  Funding  Limilalions  (APR  1984| 


Federal  Register  /  Vol.  53,  No.  179  /  Thursday,  September  15,  1988  /  Proposed  Rules 


35869 


Far  clause 

No, 


Title  and  date 


32.  52.236-23 Responsibility  of  the  Archilecl-Englneer  Conlraclor  (APR  1984J 

33.  52238-24 Work  Oversight  in  Architect. Engineer  Contracts  (APR  1984) 

34.  52.236-25 Requirements  for  Registration  of  Designers  (APR  1984) 

35.  52.243-1 Changes— Fixed  Price  (AUG  1987)  Alternate  111  (APR  1984) 

36.  52.244-4 Subcontractors  and  Outside  Associates  and  Consultants  (APR  1984) 

37.  52^)49-7 Termination  (Fixed-Price  Architect-Engineer)  (APR  1984) 


II.  Department  of  Health  and  Human  Services  Acquisition  Regulation  (HHS.AR)  (48  CFR  Chapter  3)  Clauses 


J.  HHSAR 

■     clause  No. 


Title  and  dale 


1.  352.202-1 Definitions  (APR  1984)  (Paragraph  (e)  of  the  clause  is  deleted.). 

2.  362J32-« Withholding  »f  Contract  Payments  (APR  1984). 

3.  352.270-4 Pricing  of  Adjustments  I  APR  1984) 

4.  352.270-7 Paperwork  Reduction  Act  (APR  1984) 


|FR  Doc  88-20,599  Filed  9-14-88;  8:45  am) 
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Notices 


Fftderal   Register 

Vol.  53.  No,  179 

Thursday.  September  15.  1988 


This  secton  o*  the  FEDERAL  REGISTER 
contams  documents  other  than  njles  Of 
proposed  rutes  that  are  appltcahle  to  the 
pobltc   ^4otlce6  of  heanngs  and 
•nvestigattons,   commrttee  meetings,   agency 
decisions  and  rulings,  delegations  of 
authority,    filtng   of   petitions   antf 
epottca«on»  and  agency  statements  of 
ofganizatKKi   and   functwns   are   examples 
of   documeris   appeanng   m   this   section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNrTED  STATES 

Committee  on  Adjudication;  Public 
Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  No-  92-4631. 
notice  is  hereby  given  of  a  meetinj;  uf 
the  Committee  on  Adjudication  of  the 
Administrative  Conference  of  the  United 
States,  to  be  held  on  Friday,  September 
30.  1988  at  1  30  p.m.  The  meeting  will  be 
held  at  the  Administrative  Conference. 
2120  L  Street  NW  .  Suite  500, 
Washington  DC. 

The  Committee  wiil  meet  to  discuss  a 
study  by  Professor  Timothy  S.  |o9t  of 
Ohio  State,  on  Administrative  Law 
Issues  Involving  the  Medicare 
Utilization  and  Quality  Control  Peer 
Review  Organization  [PRO]  Program 

For  further  information  concerning 
this  meeting,  contact  Deborah  Ross. 
Office  of  the  Chairman,  Administrative 
Conference  of  the  United  Stales.  2120  L 
Street  N'W..  Suite  500.  Washington.  DC 
(Telephone:  202-254-7065  | 

Attendance  is  open  to  the  interested 
public,  but  limited  to  the  space 
available.  Persons  wishing  to  attend 
should  notify  the  Office  of  the  Chairman 
at  least  one  day  in  advance  The 
committee  chairman,  if  he  deems  it 
appropriate,  may  permit  members  of  the 
public  to  present  oral  statements  at  the 
meeting.  Any  member  of  the  public  may 
file  a  written  statement  with  the 
committee  before,  during,  or  after  the 
meeting  Minutes  of  the  meeting  will  be 
available  on  request, 

leffrey  S.  Lubbers, 

Research  Director 
September  12.  1988. 

(FRD.ic  aa-21048  Filed  9-14-88;  8  45  ami 
9tUJ»W  COOC  BliO-OI-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Environmental  Impact  Statement  for 
Proposed  Management  Practices 
Within  trie  Trail  Creek  Area.  Wisdom 
Ranger  District.  Beavertiead  National 
Forest 

agency:  Forest  Service.  USDA. 

ACTION:  Notice  of  intent  to  prepare  and 

Rnvironmental  Impact  Statement. 

summary;  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  to  analyze  and  disclose  the 
environmental  impacts  of  implementing 
forest  management  activities  in  the  Trail 
Creek  area  of  the  Wisdom  Ranger 
District.  Beaverhead  National  Forest. 
Beaverhead  County,  Montana.  The 
agency  invites  wntten  comment  and 
suggestions  on  the  scope  of  the  analysis 
and  potential  management  upporttinities 
in  the  analysis  area  In  addiTiun.  the 
agency  gives  notice  of  the  full 
environmental  analysis  and  decision 
making  process  that  will  occur  in  the 
analysis  so  that  interested  and  affected 
parties  are  aware  how  they  may 
participate  and  contribute  to  the  final 
decision. 

DATE:  Comments  concerning  potential 

management  opportunities  must  be 
received  by  October  15.  1988. 

ADDRESS:  Submit  comments  and 
suggestions  on  the  potential 
management  opportunities  to  the 
District  Ranger.  Wisdom  Ranger  District. 
Box  238,  Wisdom.  MT  59761. 
FOR  FURTHER  INFORMATION  CONTACT: 
Any  additional  comments  on 
management  opportunities  and 
questions  about  the  proposed  activities 
and  the  environmental  impact  statement 
should  also  be  sent  to  the  Wisdom 
District  Ranger. 

SUPPLEMCNTARV  INFORMATION:  The 

Forest  Service  proposes  to  implement  a 
wide  range  of  forest  management 
practices  in  the  Trail  Creek  area  over 
the  penod  from  1989  to  1995.  The  area 
under  consideration  covers 
approximately  40.000  acres  and  begins 
near  the  Big  Hole  National  Battlefield. 
10  miles  west  of  Wisdom.  MT  and 
extends  westward  along  both  sides  of 
State  Highway  43  and  into  the  Trail 
Creek  drainage  for  approximately  13 
mites,  ending  on  the  Contmental  Divide. 


The  potential  management  practices 
could  include  trail  construction  and 
reconstruction,  frailhead  construction 
and  improvement,  watershed  and 
fisheries  habitat  improvement, 
construction  of  interpretive  faulities. 
timber  harvest  and  road  cunslruclion 
and  reconstruction  and  access 
management.  The  Forest  Service  will 
consider  a  range  of  alternatives  from 
deferring  activities  to  implementing  the 
full  range  of  management  practices.  The 
management  practices  bemg  considered 
are  practices  projected  for 
implemenlaiion  by  the  Beaverhead 
Forest  Plan,  approved  April  9.  1986.  as 
well  as  those  which  may  be  proposed 
during  the  public  involvement  process. 

Public  participation  will  be  important 
during  the  analysis.  The  first  point  of 
public  participation  is  during  the  scoping 
process  (40  CFR  1501.7).  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  FederaL 
State,  and  local  agencies  and  other 
individuals  or  organizations  who  maybe 
interested  in  or  affected  by  the  proposed 
action.  This  input  will  be  used  in 
preparation  of  the  draft  environmental 
impact  statement  (DEIS).  The  scoping 
process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Identifying  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e..  direct,  indirect,  and 
cumulative  effects,  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

Additional  opportunities  for  public 
participation  in  the  scoping  process  wilt 
be  available  through  attendance  at 
public  reviews  to  be  conducted  in  Butte. 
MT  on  September  23.  1988;  Dillon.  MT. 
on  September  26.  1988;  and  Wisdom.  MT 
on  September  29,  1988.  Draft 
alternatives  will  be  released  for  public 
review  and  comment  late  in  October 
and  the  Draft  Environmental  Impact 
Statement  in  November,  The  Montana 
Department  of  Fish,  Wildlife,  and  Parks 
and  the  Slate  Department  of  Health  and 
Environmental  Sciences;  Water  Quality 
Bureau  will  be  consulted  and  participate 
in  the  analysis. 
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The  draft  environmental  impact 
statement  (DEIS)  will  be  filed  with  the 
Fjivironmental  Protection  .Agency  (EPA) 
and  the  EPA  will  puhliah  a  notice  of 
availability  of  the  DEIS  in  the  Federal 
Register. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the  EPA's  notice 
of  availability  appears  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  the  management  of  the 
Trail  Creek  area  participate  at  that  time 
To  be  most  helpful,  comments  on  the 
DEIS  should  be  as  specific  as  possible 
and  may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed  (see  the  Council 
on  Environmental  Quality  regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition,  Federal  court 
decisions  have  established  that 
reviewers  of  draft  EIS  s  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  lo  the 
reviewers'  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp.  v 
NRDC,  435  US  519.  5,53  (1978)  and  that 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  If  not  raised  until  after 
completion  of  the  final  environmenlai 
Impact  statement.  W  isconsin  Hentages. 
Inc.  v.  Hams.  490  F.Supp.  1334. 1338 
(E-D.  Wis,  1980).  The  reason  for  this  is  to 
insure  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
In  them  m  the  final  EIS. 

After  the  comment  penod  ends  on  the 
DEIS,  the  comments  will  be  analyzed 
and  considered  by  the  Forest  Service  in 
preparing  the  final  environmental 
impact  statement.  The  final  EIS  is 
scheduled  to  be  completed  by  March 
1989. 

In  the  final  EIS  the  Forest  Ser\'ice  is 
required  to  respond  to  (he  comments 
received  (40  CFR  15034).  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  EIS.  and 
applicable  law.  regulations,  and  policies 
in  making  a  decision  regarding  this 
proposal. 

The  responsible  official  will  document 
the  decision  and  reasons  for  the 
decision  in  the  Record  of  Decision.  That 
decision  will  be  subject  to  review  under 
applicable  Forest  Ser\'ice  regulations. 
Dennis  Havig.  District  Ranger  of  the 
Wisdom  Ranger  District,  Beaverhead 
National  Forest,  is  the  Responsible 
Official. 


Date:  August  30. 19B8 
EdLevert. 

Acting  Djstnci  Honfser.  Wisdom  Ranger 

District  BtHjvt^rhead  National. 

|Hi  Doc.  8ft-20tr2  Filed  9-14-fl8;  8:45  ami 
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South  Twin  Drahiage  Lode  Mining  end 
Development  Proposal;  Tolyabe 
National  Forest  Nye  County.  NV; 
intent  To  Prepare  an  Environmental 
Impact  Statement 

The  Department  of  .Agnculture  Ft)reR! 
Ser\'ice  w^il  prepare  an  Environmenlai 
Impact  Statement  for  a  proposal  lo 
conduct  underground  lode  mining  and 
development  and  access  requirements 
within  the  South  Twin  Drainage  of  the 
Arc  Dome  recommended  wildemeas 
area  on  the  Tonopah  Ranger  District 

A  range  of  alternatives  for  this 
proposal  will  be  considered.  The 
alternatives  will  include  considerations 
for:  helicopter  access,  roaded  acce.ss. 
low  impact  access  and  stock  access. 

Federal.  State,  and  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
decision  will  be  invited  to  participate  in 
the  scoping  process.  This  process  will 
include: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth.  _, 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
previous  environmental  review. 

4.  Development  of  alternatives  to  the 
proposed  action. 

5.  Determination  of  potential 
cooperating  agencies  and  assignment  of 
responsibilities. 

R.M.  "|IM  ■  Nelson.  Forest  Supervisor. 
Totyabe  National  Forest.  Sparks. 
Nevada,  is  the  responsible  federal 
official. 

The  analysis  is  expected  lo  take  about 
ten  months.  The  draft  environmental 
impact  statement  should  be  available 
for  public  review  by  June  1989. 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  Forest  Supervisor.  Toiyabe  National 
Forest,  12(X)  Fra,.k!in  Wav.  Spdrks.  NV 
89431.  ATTEN  SOirTH  TWIN  FiS.  by 
Oct.  30,  l!:*8e-  Biised  upon  these 
comments,  the  Forest  Supervisor  may 
hold  a  public  meeting  at  his  office  at  the 
Supervisors'  Headquarters.  Toiyabe 
National  Forest.  Nevada. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Maureen  loplin. 
Forest  Geologist.  Toiyabe  National 
Forest,  phone  (702)  331-6444, 


Dale:  September  6. 1MB. 
R.M.  "lim"  NelMNL 
Forest  SuperviHor 

|FR  Doc  eft-20970  riled  «»-14-68.  8:45  am] 
BMJJHO  COW  Mio-n-e 

DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Otfkce  o1  Management  and  Budget 

(0MB) 

DOC  has  submitted  Id  OMB  for 
clearance  the  followmg  proposal  for 
collection  of  informanon  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35), 

Agency:  Bureau  of  the  Census. 

Title:  Current  Trade  Report. 

Form  Number  B-310. 

Type  of  Request:  Extension. 

Burden:  5,332  hours. 

Avg.  Hours  Per  Response  9.5  mmules 

Meeds  and  Uses:  This  survey  provides 
the  only  continuous  measure  of  monthly 
wholesale  sales,  end-of-month 
inventories,  methods  of  inventory 
valuation,  and  stock/sales  ratios.  The 
Bureau  of  Economic  Analysis  uses  the 
information  on  methods  of  inventory 
valuation  and  changes  in  the  valuation 
methods  to  improve  the  inventory 
valuation  adjustments  applied  to 
estimates  of  the  GNP. 

Affected  Public:  Businesses  or  other 
for-profit  Small  business  or 
organizations. 

Frequency:  Monthly. 

Respondent's  Obligation:  voluntary. 

OMB  Desk  Officer:  Francine  Picoult. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce.  Room  H6622, 
14lh  and  Constitution  Avenue  .\VV.. 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francme  PicoulL  OMB  Desk  Officer. 
Room  3208,  New  Executive  Officer 
Building.  Washington.  DC  20503. 

Dated:  September  6. 1»88- 
Edward  Michals, 

Deparimonla!  Clearance  Officer.  Office  of 
Mnnof^efnenl  and  Orfianization- 
|KR  Doc.  88-20992  Filed  9-14-88:  6:45  am) 
BILUNG  COOC  3i10-0T-M 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
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provisions  of  the  Paperwork  Reduclion 
Act  (44  use.  Chapter  35|. 

Agency  Bureau  of  the  Census. 

Tit/e:  Interviewer  Record/Follow-up 
Record-Monthly  Noncertainty  Letters. 

Form  Number  B-645  (87).  B-^6  (87). 

Type  of  Request:  Extension. 

Burden:  4.973  hours. 

A  vg  Hours  Per  Response:  10  minutes. 

Xeeds  and  Uses:  The  area  sample 
component  collects  data  from  non- 
employer  and  newly  opened  retail  and 
services  busmesses  whose  Employer 
Identification  numbers  have  not  yet 
been  subjected  to  the  list  sample. 
Estimates  published  in  the  monthly 
retail  trade  and  the  services  annual 
survey  reports  include  data  derived 
through  this  component. 

Affected  Public:  Businesses  or  other 
for-profit  Small  business  or 
organizations. 

Frequency  Monthly 

Respondent's  Obligation:  Voluntary. 

OMBDesk  Officer  Francine  Picoull. 

395-7340. 

Copies  of  the  above  information 

collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce,  Room  H6622. 
t4th  and  Constitution  Avenue  N'W., 
Washington.  DC  20230 

Wntten  comments  and 
recommendations  for  the  proposal 
information  collection  should  be  sent  to 
Francine  Picoult.  OMB  Desk  Officer. 
Room  3208.  New  Executive  Office 
Building.  Washington.  DC-  20503. 

Dated  September  ft.  198a. 
Edward  Micbals. 

Departmental  Clearance  Officer.  Office  of 
Sftitjogement  and  Or^nization. 
[VR  Doc-  88-20993  Filed  9-14-88;  8:45  am) 
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Agency  Form  Under  Review  by  the 
Offtce  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  |44U.S,a  Chapter  35). 

Agency:  Bureau  of  Economic  Analysis. 

Title:  Direct  Transactions  of  U.S. 
Reporter  With  Foreign  Affiliate. 

Form  Number  Agency— BF--577: 
OMB— 0608-004. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  9.200  respondents;  4 
responses  per  respondent  per  year; 
36.B*X)  reporting  hours. 

Average  Hours  Per  Response;  1  hour. 


Needs  and  Uses  The  survey  collects 
data  on  transactions  and  positions 
between  U.S.  parent  companies  and 
their  foreign  affiliates.  Universe 
estimates  are  developed  from  the 
reported  sample  data.  The  data  are 
needed  for  compiling  the  U  S.  balance  of 
payments  accounts,  the  international 
investment  position  of  the  U  S..  and  the 
national  income  and  product  accounts. 
They  are  also  needed  to  measure  the 
size  of  U.S-  direct  mvestment  abroad. 
monitor  changes  in  such  investments, 
assess  its  impact  on  the  U.S.  economy. 
and  based  upon  this  assessment,  make 
informed  policy  decisions  regarding  US. 
direct  investment  abroad. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Frequency:  Quarterly. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  John  Criffen.  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  FAlward  Michals,  (202)  377-3271. 
Department  of  Commerce.  Rocjn  H6622. 
14th  Street  and  Constitution  Avenue 
NW..  Washington.  DC  20230. 

Wntten  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
|ohn  Griffen.  OMB  Desk  Officer.  Room 
3208,  New  Executive  Office  Building, 
Washington.  DC  20503. 

Daled  S^plpfTiljfT  a,  1988 
Edward  Michals. 

Department  Clearance  Officer,  Officeof 
Management  and  Organization. 
(FR  Dof  88-20989  Filed  9-14-«a:  8:45  am] 
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Agency  Form  Under  Review  by  ttte 
Office  of  Management  and  Budget 

(OMB) 

DOC  hds  sutimitied  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  [44  U.S.C  Chapter  35). 

Agency:  Bureau  of  Economic  Analysis. 

Title:  FoUowup  Schedule  of 
Expenditures  for  Property.  Plant,  and 
Equipment  of  U.S.  Direct  Investments 
Abroad. 

Form  Number  Agency-BE-133B: 
OMB-0e08-0020. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  1.100  respondents;  2,970 
reporting  hours. 

A  verage  Hours  Per  Response:  2.7 
hours. 

Needs  and  Uses:  The  survey  collects 
data  on  projected  expenditures  for 


property,  plant,  and  equipment  of 
majority-owned  foreign  affiliates  of  US. 
companies.  Universe  estimates  are 
developed  from  the  reported  sample 
data.  The  data  are  needed  to:  (1) 
Monitor  current  and  projected 
developments  in  international 
investment,  and  (2)  assess  the  pulenlial 
impact  of  prop<jsed  or  newly 
implemented  U.S.  or  foreign  government 
policies  affecting  international 
investment,  and.  based  upon  thts 
assessment,  make  informed  policy 
decisions  regarding  US-  direct 
investment  abroad. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  |ohn  Griffen.  395- 
7340. 

Copies  of  (he  above  information 
collection  proposal  can  be  obtained  by 
calling  or  wnlmg  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce.  Room  H6622. 
14lh  Street  and  Constitution  Avenue 
NW.  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Criffen.  OMB  Desk  Officer.  Room 
3208.  New  Fjiecutive  Office  Building. 
Washington,  DC  20503. 

Dated:  September  8, 1988. 
Edwsid  Michals. 

Department  Clearance  Officer,  Office  of 
Management  and  Organization. 
|FR  Doa  88-20990  Filf^d  9-14-88:  8  45  utn| 
HLLMO  COOC  3ST0-CW-W 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduclion 
Act  (44  use.  Chapter  35). 

Agency:  Bureau  of  Economic  Analysis. 

Titie:  Schedule  of  Expenditures  for 
Property.  Plant,  and  Equipment  of  U.S. 
Direct  Investments  Abroad. 

Form  Number:  Agency — BE-133C: 
OM&-0608-0024. 

Type  of  Request-  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  1. 100  respondents:  2.970 
reporting  hours. 

A  verage  Hours  Per  Response:  2.7 
hours. 

Needs  and  Usee:  The  survey  collects 
data  on  actual  and  projected 
expenditures  for  property,  plant,  and 
equipment  of  majority  owned  foreign 
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.iffiliates  of  US,  companies.  Universe 
estimates  are  developed  from  the 
reported  sample  data.  The  data  are 
needed  to:  (1)  Monitor  current  and 
projected  developments  in  international 
investment:  and  (2|  assess  the  potential 
impact  of  proposed  or  newly 
implemented  US.  or  foreign  government 
policies  affecting  international 
investment,  and,  based  upon  this 
assessment,  make  informed  policy 
decisions  regarding  US.  direct 
investment  abroad. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

0\W  Desk  Officer  [ohn  Griffen.  395- 

7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce,  Room  M6622, 
14th  Street  and  Constitution  Avenue 
\W..  Washington.  DC  20230. 

Writtcn  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Griffen.  OMB  Desk  Officer.  Room 
3208.  New  Executive  Office  Building. 
Washington,  DC  20503. 

Dated:  September  8. 198fl. 
Edward  Michals. 

Deportment  Clearance  Officer.  Office  of 
Management  and  Organization 
[FR  Doc  B8-2(W91  Filed  9-14-88;  8:45  am] 

BHJ.mO  COOC  3StO-CW-M 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
.  IfrfT'inre  the  following  proposal  for 
(itilfcliun  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Minority  Business 
Development  Agency. 

Title:  Business  development  Report 
[UDRl- 

Form  Number  Agency — NA:  OMB — 
0640-0005. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  100  respondents:  14.600 
reporting  hours. 

A  verage  Hours  Per  Response:  .75 
hours  or  45  minutes. 

Needs  and  Uses:  The  BDR  identifies 
minority  business  clients  receiving 
MBDA-sponsored  management  and 
technical  assistance  and  the  kind  of 


assistance  each  receives.  MBDA  needs 
this  information  for  program  evaluation, 
program  planning  and  evaiuation. 

Affected  Public.  Individuals  or 
households,  slate  or  local  governments, 
businesses  or  other  for-profit 
institutions,  non-profit  institutions,  and 
small  businesses  or  organizations. 

Frequency:  Quarterly. 

Respondent's  Obligation:  Required  lo 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  John  Griffen.  394- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  202/377-3271, 
Department  of  Commerce.  Room  H6622. 
14th  and  Constitution  Avenue.  NW„ 
Washington.  DC  20230. 

Written  oomments  and 
recomraendetion.'i  for  the  proposed 
information  collection  should  be  sent  lo 
John  Griffen.  OMB  Desk  Officer.  Room 
3208  New  Executive  Office  Building. 
Washington.  DC  20503. 

Dated:  September  H.  l»8fl. 
Edwani  Michals. 

Department  Clearance  Officers,  Office  of 
Manogcmeni  and  Organization. 
IFR  Doc.  88-20988  Filed  9-14-88:  8:45  ami 
BHUNQ  CODE  U10-CW-M 


Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
"emergency"  clearance  the  following 
proposal  for  collection  of  information 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  351- 

Agency:  National  Institute  of 
Standards  and  Technology  (formerly 
National  Bureau  of  Standards). 

Title:  Slate  Technology  Extension 
Service  Sludv- 

Form  Number  NIST-1248;  OMB— N/ 
A. 

Type  of  Request:  New  Collection— 
"Emergency  Clearance  Requested"  — 
OMB  clearance  requested  10  days  after 
receipt  of  the  information  collection  for 
review. 

Burden:  500  respondetns;  1.000 
reporting  hours. 

A  verage  Hours  Per  Response:  2 
Hours. 

Needs  and  Uses:  The  Ommbus  Trade 
and  Competitiveness  Act  of  1988  (Pub.  L 
100-148).  requires  the  Secretary  of 
Commerce  to  conduct  a  nationwide 
study  of  Stale  technolog>'  extension 
services  and.  within  120  days  of  the 


Acts  implementation,  to  report  Findings 
and  recommendations  to  Congress  on  an 
appropriate  Federal  role  m  encouraging 
such  programs.  The  Act  requires  that  the 
study  include 

— A  thorough  descnption  of  each 
Slate  program,  including  its  duration, 
annual  budget,  and  the  number  and 
types  of  businesses  it  has  aided. 

—A  description  of  any  anticipated 
expansion  of  each  State  program  and  its 
associated  costs; 

— An  evaluation  of  the  success  of  the 
programs  m  transferring  1echno!og>-. 
jnodemizing  rrianufacturing  processes. 
and  improving  the  productivity  and 
profitability  of  businesses: 

— An  assessment  of  the  degree  to 
which  Slate  programs  make  use  of 
Federal  programs,  including  the  Small 
Business  Innovative  Research  program 
and  the  programs  uf  the  Federal 
l.^boralor>'  Consortium,  the  National 
Technical  Information  Senice.  the 
National  Science  Foundation,  the  OfTice 
of  Productivity,  Technology,  and 
Innovation,  and  the  Small  Business 
Administration; 

— A  survey  of  what  additional  Federal 
infomiation  and  technical  assistance  the 
programs  could  utilize;  and 

— An  assessment  of  how  the  programs 
could  be  more  effective  agents  for  the 
transfer  of  Federal  scientific  and 
technical  information,  including  the 
results  and  application  of  Federal  and 
federally  funded  research. 

Affpcted  Public:  State  funded 
economic  development/technical 
assistance  organizations. 
Frequency:  One-Ume  study. 
Respondent's  Obligation:  Voiunlary. 
OMB  Desk  Officer  Timothy  Sprehe. 
395-3765. 

Copies  of  the  documentation  sent  to 
OMB  supporting  this  proposal  can  be 
obtained  by  calling  or  writing  DOC 
Clearance  Officer.  Edward  Michals. 
|202)  377-3271,  Department  of 
Commerce,  Room  6622.  14th  and 
Constitution  Avenue  NW..  Washington, 
DC  20230 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  lo 
Timothy  Sprehe.  OMB  Desk  Officer. 
Room  3235.  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated.  September  ".  1988 
Edward  MicbaU, 

Departmental  Clearance  Officer.  Ofpcet^ 
Management  and  Organization, 

nUJNG  CODE  ssio-ia-M 


U.S.  OEPAflTMENT  OF  COHUERCE 

NATIONAL  INSTITUTE  Of  STANDARDS  AND  TECHNOtOGY 


-ST^IEJICHNOLOGY  EXTENSION  SERVICES  STUDY 

QUESTIOHNAIILE 

FOB  A   STUDT  OF 

CUM!£KT   STATt  TECHNOLOCT   DCTEHSIOH   PtOCRAMS 


ntOCKAM  NAHACER'S  VEXSICM 


Congre**   «n<J  the  A<talnlit  rat  Ion  have  called  upon   the   National    Institute  ol 
SttnAaia*   and  Technology.    toc»«rl/   the   National    Bureau   of    Standards,    to 
carry  out   a  projraa  of   technolofy  devalop»ent   and   transfer   In 
collaboration  with   Industry,   universities,   other  Fedefal   agencies,   and 
with  State  and   local   goverrwent       Aaong  the  National   Institute  of  Standardk 
•nd  Tachnology'.   new  responslbU tttes   outlined    In   Ch«  Tachrxslogy 
C«»patlClvenas«  Act  portion  of   ih«  Trad*  BUI.    U  •  Study  of  Current  State 
Technology  Extension  Prograas       TTie  purpose  of   the  Study   Is   to  provide  an 
..„-.-, J j,^j„g  o(  «hat  each  State   is  doing   to  promote   technological 
I  and  Job  creation 


tnnovatloi 


This  <Tueitlormalre  Is  designed  for 
extension  prograa  A  separata,  *u« 
for  us*  by  State  coordinators  who  q 
prograas   in  their  State. 

The  questlonnalrB   for  this  portion 


se    by  aanagars   of   a    technology 

ary  questionnaire,    has   been   designed 

y  be    responsible    for   a   variety   of 


^   Study    U   divided    into    tvo  part; 


I  Background   Information 
2-      frogcaa  Orientation 

Part   1   contain.   2  sections.      Part   1    Is  deslgMd  to  eoUact   InforMtlon  on 
youi  prograa  and  on   its   relationships  with  several  key  Federal   pcoeraas 
The   Cwo  sections  of   Part   I   arc  entitled. 

t  General   Information 

II  Kelatlonships  Ulth   Federally-Sponsorad  Programs 

Part   2  contains  6  sections,      tach  section  refers   to  a   specific   program 
focus       Only  tboa«  aKtlcms  which  ar«  of  aajot   laperunc*  to  ywur  prograa 
""" "^ -      In  Pare   2  are  concerned  with  the 


1  progr* 


viti. 


Business  Assistance 

Research  Parks 
Seed  Capital 
Technology  Assistance 
Technology/Research  Centers 


titcnouic  fo-u 


PART   I:      BAOCCROUND  INFORMATION 
SECTION   I:      CENIRAL  INFORMATION 


1.  Organization  Naae: 

2.  Adalnlstered  by: 

3.  Address:   a) 

b) 

c) 

^.     Clcyr_ 

6.   Zip  Code 

8.  Director:  

9.  Title:   


T   Dace  Established: 


10.  Telephone:  

U.  Principal  Contact: 
12.  Title: 


13.  Telephone: 

li.  Telecopier: 

lb.  Nunber  of  staff  (full-ttme  equivalent)  eaployed  (as  of  June  30.  1988) 

a)  Professional  (Technical):   

b)  Professional  (Business):    

c)  Support  Staff:  | 

16.  Organizational  Objectives  (50  words  or  less): 


FlnancUt  0«t«:   Estlnac*  th«  total  fundj  (Including  overhead  and 
any  oth«r  oparatlng  coits)  received  or  anticipated  (In  thousands 
of  S)  by  your  organization  by  fiscal  year  fron  each  of  the  sources 
Hated  below.   Indicate  when  your  fiscal  year  begins  ( ). 


PleAs« 


folic 


ing  definitions  in  answering  quesclon  19. 


Source  of  Funds 

Funds  (thousands  of  S) 

1986 

1987 

1988 

1989(est) 

a)  Federal  Covemnent 

b)  State  Govemaent 

c)  Local  Covemnent 

d)  University 

e)  Industry 

f)  All  Other 

TOTAL                       1 

18.  Public  Awareness;   Below  Is  a  list  of  strategies  for  Increasing  the 
public's  awareness  of  how  your  prograa  could  benefit  then.   Indicate 
the  taporcance  of  each  strategy  by  showing  how  you  would  allocate 
$100  o*.   prog'aa  funds  among  then 




Strategies 

How  would  you 
allocate  $1007 

a)  Advertising  (e.g..  Journals 
trade  associations,  etc.) 

b>  Direct  solicitation 

c)  Field  agents 

d)  Networking  'eg.  senlnars. 
*)   Other  ( 

radio, 
workshops,  etc , ) 

) 

Business  Assistance:   Business  assistance  focuses  on  providing  general 

business  managemenc  information  such  as  personnel,  accounting  and 

legal  advice. 

Incubators:   Incubator  facilities  provide  office  and  lab  space  for 

start-up  companies  at  below-narket  rates.   Shared  support  services  such 

as  clerical,  reception  and  data  processing  are  often  made  available. 

Research  Parka;   Research  parks  are  planned  groupings  of  technology 

companies  that  encourage  university/private  relationships 

Seed  Capital:   Money  is  provided  for  projects  that  are  at  an  early 

stage  of  development  or  that  offer  Job  creation  potential  but  may  not 

have  the  return  on  Investment  expected  by  commercial  venture 

capital ists 

Technology  Assistance:   Technology  assistance  focuses  on  providing 

specialized  services  such  as  technical  Information,  Invention  evaluation 

and  technical  counseling   Technology  assistance  includes  both  Infor- 

nation  exchange  and  active  out-reach  programs  to  provide  access  to 

newly-reated  technologies  and  to  promote  innovative  applications  of 

established  technologies. 

Technology/Research  Centers:   These  centers  generally  concentrate  their 

studies  ir,  a  particular  field  irtilch  Is  usually  based  on  the  strengths 

of  the  university  and/or  the  major  Industries  In  the  State. 

19.  Program  Orientation:   Estimate  the  percent  of  staff  resources  allocated 
to  each  functional  area  during  1988.   Estimate  the  percent  of  total 
al  area  during  1987.  1988  and  1989. 


funds  allocated  to  each  functio 


Functional 
Area 

Percent 
of  Staff 

1988 

Percent  of  Funds 

1987 

1988 

1989(est) 

a)  Business  Assistance 

b)  Incubators 

c)  Research  Parks 

d)  Seed  Capital 

e)  Technology  Assistance 

f)  Technology/Research 
Centers 

g)  Other: 

TOTAL 

100 

100 

100 

■   100 

•V 

n 
a. 


SBCnOH  H:      B£LAT10IISHIPS  WTTTI  FEDQtALLY  SPONSORED  PBOCRAKS 

If  your  organization  hAa   uaed  or  b«en  associated  with   a    specific 
progran,    provida   an  asscssnent    of   how  well    thac   progran  complenencs 
your  organiratlon's  objectives. 


20.    (Continued) 


FrograD  Naa« 


a)   Cancar   for  Utilization 
of    Federal    Technology 
(CoiMarca/KTlS) 


b)  CoaaarclaX  Use  of  Space 
Prograa   (NASA) 

c)  Copnunity   Developnenc 
Mock  Grants   (HUD) 

d)  Conputer   and    Information 
Setance  and  Engineering 
(NSF) 

a)    Cooperative    Extension 
Sarvtca    (Agrlcultura) 

f)  Enargy  Extension 
Service    (Enargy) 

g)  Energy-Related    Invention* 
(Energy   and  Coomierce/NBS) 

h)   Federal   Laboratory 
Consortiua   (All) 

I)  Industry/University 
Cooperative  Raaaarch 
Canters  (NSF) 


Prograa 

Y"Yes 

N"No 


If  Yes, 


If  Yes, 


D 

D 
D 

D 

D 

n 
n 
n 

D 


Frequency  Prograa 

of  L'se  Assess. 

l=Frequent  l^Cood 

J-Sometlmes  ?»Falr 

3"Sa Idoa  3»Foor 


Prograj 


J)  Job  Training  Partnership 
Act  (Labor) 

k)  Heasureaent  and 

Knglneerlng  Research 
Grants  (Coaoeree/NBS) 

1)  National  Appropriate 
Technology  Assistance 
Service  (Enargy) 

■)  Office  of  Productivity, 
Technology  and  Innova- 
tion (Co^Mrce) 

n)  Office  of  Saall  and 
Disadvantaged  Business 
Utilization  (All) 

o)  Patent  and  Trademark 
Office  (CoBsierce) 

p)  Prograa  for  Mathematics, 
Science,  Conpurer  i.earning 
and  Critical  Foreign 
Languages  (Education) 

q)  Scientific,  Technological 
and  Intematlional 
Affairs  (NSF) 

r)  SCORE/ACE  (SBA) 


s)  Saall  business  Develop- 
aent  Canter  Program  (SBA) 


t)  Small  Business  Innovation 
Research  Prograa  'All) 


Have  Used 

Tf  Yes. 

If  Yes 

Progran 

Frequency 

Prograi 

Y.Yes 

of  Use 

Assess 

N»No 

l=Frequenc 

l=Good 

2=Soaecloes 

2«Falr 

S.Seldo. 

3= Poor 

D 
D 

D 

a 
n 

D 

D 

D 

D 

D 
D 


•a 


20   (Continued) 


Have  Used 

If  Yes, 

If  Yes. 

Program 

Frequency 

Program 

Program  Nane 

y=Yes 

of  Use 

Assess. 

N=No 

l=FrequenC 

2=Soi»etlmes 

3:<SeIdom 

l=Cood 
2=Fair 
3=Poor 

u) 

Small  Buslnesa  Invescmenc 
Conpanles  (SBA) 

D 

V) 

Technology  Utilization 
Program  (NASA) 

D 

w) 

Trade  Adjustment  Assist- 
ance Centers  Program 
(Conaerce/ITA) 

D 

X) 

Trade  Adjustment  Assist- 
ance Workers  (Labor) 

D 

y) 

University  Centers 
Program  (Comaerce/EOA) 

D 

Other  Federal  Programs 

(Please  List) 

aa> 

D 

bb) 

D 

cc) 

D 

Below  la  a  list  of  straCegiea  through  which  your  organization  does 
or  could  facilitate  the  transfer  of  Federal  scientific  and  technical 
Information,  including  the  results  and  application  of  Federal  and 
Federally-funded  research/technology.   Indicate  the  importance  of 
each  strategy  by  showing  how  you  would  allocate  $100  of  program  funds 
among  them. 


Strategies 

How  would  you 
allocate  $100? 

a)  Cooperate  actively  with  Federal  agencies 
in  their  technology  transfer  programs 

b)  Cosponsor  model  demonstration  projects 

c)  Develop  direct  channels  of  communication 
and  cooperation  with  a  national  technology 
transfer  coordinating  organization 

d)  Draw  on  the  Federal  clearinghouse  concept 
to  disseminate  information  on  Federal  R4J) 

e)  Maintain  a  training  program  at  the  State 
and  local  level  focused  on  Federal 
technology  transfer  and  cooperation 

i ! 

Provide  comments  and  or  indicate  other  wavs  In  which  vour  organization 
does  could  promote  Ft-derai  "erhnologv  transfer 


PART  2         PRlXTKArt  I'rtdFjrTATION 


SECTION  111:   BUSINESS  ASSISTANCE 


AiLswer  question*  23  through  27  If  your  organization  provides  business 
«sBist«nce . 

23.  Typ«  of  S«rvlc«:   Check  the  box  In  Coli^  1  if  your  organization 
provided  Chat  service  during  IMS.  1986  or  1987.   Check  the  box  in 
Coli^  2  If  your  organization  is  currently  providing  that  service 
Check  the  box  in  Coli^n  3  if  your  organization  is  either  providing 
that  service  at  an  Increased  level  or  is  planning  an  expansion  in  1989 


Typ.  of 

Column  1 

Coluan  2 

Colunn  3 

Service 

Provided 

Provided 

Expanded 

8S.  86,  87 

U 

88  or  89 

a)  Business  Forecasting 

D 

D 

□ 

b)  Business  Plan 

Preparation/Evaluation 

n 

n 

n 

c)  Feasibility  Studies 

n 

n 

r- 

d)  Financial  Analysis 

n 

n 

n 

e)  Joint  Venture/Partner- 
ship Counseling 

n 

a 

n 

f)  Uboc  Analysis 

n 

'n. 

G 

g)  Management  Assistance 
and  Studies 

D 

r^ 

a 

h)  Marketing  Surveys 

n 

- 

ij 

1)  Site  Location  Assistance 

n 

— 

rj 

J)  Small  Business  Consulting  [ 

r^^ 

— 

n 

— — -—. — — 1 

Estlaate  the  nunber  of  establishments  assisted: 


a)  1985 

b)  1986 

c)  1987 
d>  1988 
e)  1989 


Eatablish^nt  Data:   Estimate  the  number  of  establishments  assisted 
by  your  organization  during  1988.   Please  classify  establishments  by 
type  (manufacturing  versus  non-manufacturing)  and  size.   An 
establishment,  as  defined  by  the  Census,  counts  each  store,  office, 
or  plant  vUh  one  or  more  employees  as  a  separate  entity.   Non- 
manufacturing  establishments  are  those  major  industry  groups  involved 
In:  agriculture,  mining,  construction,  and  services  (transportation, 
finance,  governnenc  enterprises,  etc.). 


Type  of 
Establishment 

Number  of  Establishments 

I 

0 

T 
A 

L 

Uss  than 
50 

Between 
30  &  500 

More  than 

500 

Don*  c 
Know 

Manufacturing 

Non-Manufacturing 

Don't  Know 

TOTAL 

26   Asalscance  to  Individuals:   Esclmaca  the  number  of  individuals  assisted 
(e  g  .  Innovators   entrepreneurs,  etc.)  during  1988;   

2^   Percentage  of  establUhmenes  aasisted  during  1988  which  required  access 


S 
^ 


a)  Newly-created  technologies 
bl  Established  technologies 


2 
c 


/ 


SECTICW  IV;   INCUBATORS 
Axiswer  questions  28  throu^  32  tf  your  organization  supports  incubators. 
28,  Provide  estlaates  of  the  following  background  statistics: 


Nuaber  of 
Incubators 


Nunber  of 
Escablish- 
nents 


Nunber  of 
Employees 


Number  of 
Graduates 


a)  198S 

b)  1986 

c)  1987 

d)  1988 

e)  1989 


29   Percentage  of  establishments  Incubated  during  1988  which  required 
access  to: 


aj  Newly-created  technologies: 
b)  EscaoUshed  technologies: 


30.  Percentage  breakdown  by  type  of  technology  targeted  during  1988 

a)  Aerospace  

b)  Biotechnology  and  Life  Sciences;  

c)  Earth  Sciences:  

d)  Inforaation  Technologies-  

e)  Manufacturing  Technologies:  

t)  Materials  Sciences:  

g)  Oiher  ( 

)■  


31  Nunber  of  years  an  establishment  spends  in  ^n  incubator 


a)  Average: 

b)  Haximun: 


32,  Percentage  of  establishments  graduated  between  198^  and  1987  -iii 

a)  Are  Still  in  Business        

b)  Are  No  Longer  In  Business     

c)  Don't  Know  


SECTION  V;   RESEARCH  PARKS 

Answer  questions  33  through  35  if  your  organization  supports  research 
parks. 

33.  Provide  estimates  for  the  following  background  statistics: 


a) 

1985 
1986 
1987 
1988 
1989 

Nuaber  of 
P.rka 

Percent  of  Available 

Space  Occupied 

(Square  Feet) 

b) 

c) 

d) 

e) 

34.  Provide  estimates  for  the  following  establishment  statistics; 


Nunber  of 
Establlshnents 


Nunber  of 
Employees 


a)  1985 

b)  1986 

c)  1987 

d)  1988 

e)  19S9 


35,  Percentage  breakdown  by  type  of  technology  targeted  during  1988: 

a)  Aerospace : 

b)  Biotechnology  and  Life  Sciences:  

c)  Earth  Sciences:  

d)  Infematien  Technologies:  

e)  Manufacturing  Technologies:  

f)  Materials  Sciences:  

g)  Other  ( 

_^ ):  


SECTION  VI:   SEED  CAPITAL 


Aiwvar  questions  36  through  41  if  your  organization  provides 
seed  capital . 


36.  Establlstuaencs  assisted: 


Year 

Nuabcr  of 
Establish- 
Bcnts 

Public  (thousands  of  $) 

Private 

( thousands 

of  S) 

Pension 

Other 

1985 

1986 

1987 

1988 

1989 

Eatabllshaent  Data;   EstiOdC*  the  number  of  escablishaents  assisted 
by  your  organization  during  1988   ?lease  classify  establishmencs  by 
type  (nanutacturlng  versus  non-oanuf acturing)  and  size   An 
establishment,  as   defined  by  the  Census,  counts  each  store,  office, 
or  plant  with  one  or  more  employees  as  a  separate  entity.   Non- 
nanufacturing  establishments  are  those  major  Industry  groups  Involved 
In:  agriculture,  mining,  construction,  and  services  (transportation, 
finance,  government  enterprises,  eti  . ) , 


Type  of 
Establishment 

Number  of  Establishmencs 

1 

0 
T 
A 
I 

Less  than 
bO 

Between 
50  6  500 

More  than 
500 

Don' t 
Knou 

Manufacturing 

Non-Manufacturing 

Don't  Know 

TOTAL              1 

38,  Percentage  of  establishments  assisted  betveen  198i  and  1987  which; 

=      '  i 


a)  Are  Still  in  Business: 

b>  Are  No  Longer  In  Business: 

c)  Don't  Know; 


39.  Percentage  of  establishments  assisted  during  1988  which  required  access 
to: 

a)  Newly-created  technologies:   

b)  Established  technologies:     


40.  Percentage  breakdown  by  type  of  technology  targeted  during  1988 

a)  Aerospace  

b)  Biotechnology  and  Life  Sciences:  i- 

c)  Earth  Sciences:  

d)  Information  Technologies.  

e)  Manufacturing  Technologies  

f)  Materials  Sciences:  i 

g>  Other  (_ 

_^ )■  1; 


41   Percentage  breakdown  by  type  of  funds  provided  during  1988 

a)  Product/process  development*  

b)  Product/process  testing  ^^^ 

c)  Prototype  development  _^ 

d)  Product/process  commercialization 

e)  Other 


a. 


SECTION  VII:   TECHNOLOGY  ASSISTANCE 

Answer  questions  42  through  48  If  your  organization  provld«g 
technology  asSittaiwa. 

42.  Type  of  Service:   Check  Che  box  in  Column  I  tf  vour  organization 
provided  that  service  during  1985.  1986  or  1987.   Check  the  box  In 
Coluan  2    if  your  organization  is  currently  providing  that  service. 
Check  the  box  in  CoIuhi  3  If  your  organization  Is  either  providing 
that  service  at  an  Increased  level  or  it  planning  an  expansion  in  1989. 


Type    of 

Coluian    1 

Column  2 

Colunm  3 

Service 

Provided 

Provided 

Expanded 

85.    86.    87 

88 

88  or  89 

a)    Demonstracion    Projects 

n 

D 

D 

b)  Joint   Venture/Partner- 
ship Counseling 

n 

D 

D 

c)   Networking  &  Referrals 

n 

D 

n 

d)    Product   Design  and/or 
Evaluation 

D 

D 

D 

e>   Seninars/Uorkshops 

n 

n 

n 

f)    State    liaison  to 
Federal    Labs 

n 

D 

D 

^1    Technical    Counseling 

n 

D 

D 

h)   Technical    Data 
Services 

D 

D 

n 

1   Tt-chnical    literature 
itisseiBin.ir  lonTcvi.-w 

n 

D 

D 

iser    requt'st     iiid                           | 
response                                               i 

□ 
1 

n 

n 

43.  Estimate  the  number  of  escablishoents  assisted: 


a)  1985 

b)  1986 
c>  1987 
d)  1986 
e>  1989 


Establlshaent  Data:   Estimate  the  number  of  establishments  assisted 
by  your  organization  during  1988.   Please  classify  establlshnents  by 
type  (manufacturing  versus  non-manufacturing)  and  size.   An 
establishnent ,  as  defined  by  the  Census,  counts  each  store,  office, 
or  plant  with  one  or  more  employees  as  a  separate  entity.   Non- 
manufacturing  establishments  are  chose  oajor  industry  groups  Involved 
In:  agriculture ,  mining,  construction,  and  services  (transportation, 
finance,  government  enterprises,  etc.). 


Type  of 
Establishment 

Number  of   Escablishinencs 

T 
0 

T 
A 

L 

Less   than 
50 

Between 
50  (,  500 

More   than 
500 

Don't 
Know 

Manufa«Eurthg 

Non  -  HatiU  f  ac  cur  l  ng 

Don't  Khcrtf 

tOTAL 

'f 

45.  AsststAMe  to  Individuals:   Estimate  the  number  of  Individuals  assisted 
(e.g. ,  innovators .  entrepreneurs,  etc . )  during  1988:   


46,  Percentage  of  eat^bllshAents  assisted  during  1988  which  required  access 


a)  Newly-created  technologies; 

b)  Established  technologies: 


50 

to 


47,  Percentage  breakdown  by  type  of  technology  targeted  during  1988: 

a)  Aerospace:  

b)  Biotechnology  and  Life  Sciences;  

c)  Earth  Sciences:  

d)  Infomatlon  Technologies:  

e)  Manufacturing  Technologies:  

f>  Materials  Sciences:  

g)  Other  (    


): 


Percentage  breakdown  by  type  of  assistance  provided  during  19 

a)  Product/process  developscnc:         

b)  Product/process  testing:  

c)  Prototype  developoenc:  

d>  Product/process  commercialization:    

«)  Other:  


SECTION  VTII:   TECHNOLOCY/RESBARCU  CEKTEIIS 

Answer  questions  49  and  SO  If  your  organization  supports  technology 
centers  or  research  centers. 

49,  Provide  estimates  for  the  following  background  statistics: 


Nunber  of 
Centers 


a)  1983 

b)  1986 

c)  1987 

d)  1988 

e)  1989 


Number  of 
Establishments 
Participating 


49,  Background  statistics  <contlnued): 

Number  of  Number  of 

Soall  and  Manufacturing 

Medium-sized  Establ Ishments 
Establishments 


SO 
CD 
00 


a)  1985 

b)  1986 

c)  1987 

d)  1988 

e)  1989 


50,  Percentage  breakdown  by  type  of  technology  targeted  during  1988. 

a)  Aerospace:  j 

b)  Biotechnology  and  Life  Sciences:  

c)  Earth  Sciences:  I 

d)  Information  Technologies j 

e)  Manufacturing  Technologies  ' 

f)  Materials  Sciences-  ' 

g)  Other  ( 
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Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  siibmitled  to  OMB  for 
clearance  the  follnwinx  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  IJ.S.C.  Chapter  35». 

Agency:  Burtyau  of  the  Census. 

Title:  1990  Decennial  Census — 
Update /Leave. 

Form  Number:  D-105A.  D-105B. 

Type  of  Request:  New. 

Burden:  277.206  hours. 

Avfi  Hours  Per  Hesponse:  7.5  minutes. 

Needs  and  Uses;  These  forms  will  be 
used  to  update  address  lists  in  some 
suburban  and  rural  areas  for  the  1990 
Decennial  Census  of  Population  and 
I  lousing.  This  approach  is  necessary 
because  in  some  areas  LIS.  Postal 
Service  address  lists  and  lists  from 
commercial  vendors  are  shown  to  be 
unreliable.  The  data  will  be  used  by  the 
Census  Bureau  to  conduct  the  1990 
census. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  officer  Francine  Picault. 
J95-T340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
callinji  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-3271, 
Department  of  Commerce.  Room  H6622, 
14th  and  (Constitution  Avenue  NW., 
UdshmRton.  DC  20230. 

Written  comments  and 
r(  commendations  for  the  proposed 
information  collection  should  be  sent  to 
Francme  Picoult.  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Buildmg,  Washington,  DC  20503, 

Ddleei.  Seplember  12,  1988. 
Edward  Micba)s. 

Departmental  Clearance  Officer.  Offeree  of 
Management  and  Organization. 
\y^  I)of:  ee-21(H4  Filed  9-14-88;  8:45  ami 
BtLLING  COOC  »lO-07-« 


Presidential  Board  of  Advisors  on 
Private  Sector  Inttiattves;  Open 

Meeting 

agency:  Office  of  the  Secretary.  Office 
i>f  the  General  Counsel  and  Office  of 
Business  Liaison.  Commerce. 
SUMMARV:  The  Presidential  Board  of 
Advisors  on  Private  Sector  Initiatives 
will  hold  a  meeting  on  Seplember  29. 
19H8.  Committee  meetings  wilt  also  be 


held  on  this  date.  Public  comment  is 
welcome. 

Time  and  Place: 

Presidential  Board  of  Advisors  on 
Private  Sector  Initiatives 

Full  Board  Meeting 

Thursday.  September  29. 1988.  2:30 
p.m.-3:30  p.m..  at  the  .American  Red 
Cross.  National  Headquarters,  Board  of 
Governors  Room,  17th  &  E  Streets.  NW.. 
Washington.  DC  20006. 

Committee  Meetings 

Thursday.  September  29. 1988. 1:15 
p.m.-2:15  p.m..  at  the  Amencan  Red 
Cross.  National  Headquarters,  Rooms  to 
be  Posted.  17th  h  E  Streets.  NW.. 
Washington.  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  Conimitlee  Control  Officer,  Mr 
Robert  M.  Brumk'v,  Deputy  General 
Counsel.  U.S.  Department  of  Commerce. 
(202/377-4772)  or  the  Alternate  Control 
Officer,  Nancy  i-  Olson.  Director.  Office 
of  Busmess  Liaison.  U.S.  Department  of 
Commerce.  (202/377-3942).  Main 
Commerce  Building.  Washigton.  DC 
20230. 

Robert  H.  Brumley. 
General  Counsel. 

Date:  September  9. 1988, 
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International  Trade  Administration 

IC-401-4011 

Certain  Carbon  Steel  Products  From 
Sweden:  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  International  Trade 

Administration /Import  Administration, 

Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Countervailing  Duty  Administrative 

Review. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  certain 
carbon  steel  products  from  Sweden.  We 
preliminarily  determine  the  net  subsidy 
to  be  4.57  percent  ad  vahrem  for  the 
period  March  20,  1985  through  December 
31,  1985.  We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  September  15,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Moore  or  Bernard  Carrcau. 


Office  of  Compliance,  International 
Trade  Administration.  U.S,  Department 
of  Commerce.  Wa.shington.  DC  20230; 
telephone  (202)  3r7-27B6. 
SU^L£MENTARY  INFORMATION: 
Background 

On  August  19.  19ti5-  Ihe  Dipdrlmeni  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
33375)  the  final  affirmative 
countervailing  duty  determination  on 
certain  carbon  steel  products  from 
Sweden.  The  order  was  published  in  the 
Federal  Register  on  October  11. 1985  (50 
FR  41547).  On  Ocrober  31. 1986..  Svenskt 
Slaal  AB  requested  in  accordance  with 
19  CFR  355.10  an  administrative  re\  iew 
of  the  order.  We  published  the  initiation 
on  November  18,  1986  (51  FR  41649).  The 
Department  has  now  conducted  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("Ihc  Tariff  Act"). 

Scope  of  Review 

The  United  Stales  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  W'e  will  be 
providing  both  the  appropnate  Tariff 
Schedules  of  the  United  Sta'es 
Annotated  ("TSUSA")  item  numbers 
and  the  appropriate  Harmonized  System 
("HS")  item  numbers  with  our  product 
descriptions  on  a  test  basis.  As  with  the 
TSUSA.  the  HS  item  number  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

We  are  requesting  pelitionert.  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUS.'^  item 
numberfs)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  at  the 
Central  Records  Unit.  Room  B-099.  U.S. 
Department  of  Comemrce.  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  20230.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  thr  Import 
Specialist  at  their  local  Customs  oftice 
to  consult  the  schedule. 

Imports  covered  by  the  review  are 
shipments  from  Sweden  of  cold-rolled 
carbon  steel  flat-rolled  products, 
whether  or  not  corrugated  or  crimped; 
whether  or  not  pickled:  not  cut.  not 
pressed,  and  not  stamped  to  non- 
rectangular  shape;  not  coated  or  plated 
with  metal  and  not  clad;  over  12  inches 
in  width  and  0  1875  inch  or  more  in 
thickness;  or  over  12  inches  in  width  and 
under  0.1875  inch  in  thickness:  whether 
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Lir  nut  m  toils.  Such  merchandise  is 
currently  cUssifiable  under  TSL'SA  it«m 
numbers  607.832a  607.835a  607.8365. 
and  607  8360.  These  products  are 
nurrentiy  classifiable  under  HS  item 
numbers  720911.00.  7209,12.00, 
7209.13  00.  7209.21  00.  7209^22.00. 
7209  23  00.  7209.  24.5a  7209.31.00, 
"209,32.00.  7209,33,0,a  7208..34  00. 
-J39,41  00.  720943-Oa  7209.44.00. 
7209.90.00.  7211.30.5a  7211.41  70  and 
721149.50 

We  invnte  comments  from  all 
mierested  parties  on  Ihese  HS 
classifications. 

Svensltt  Staal  Afl  ( ■SSAB")  was  the 
only  Swedish  exporter  of  the  subject 
merchandise  lo  the  United  Stales  dunng 
the  penod  of  review, 

.Analysis  of  Programs 

//;  HegionaJ  DeveJopmeol  Incentives 

The  Swedish  government,  in 
roniunction  with  county  administrative 
boards,  provides  regionaJ  deveiopment 
and  employment  incentives  to 
compensate  firms  for  the  additional 
costs  associated  with  conducting 
business  in  speclRed  regions,  The 
incentives  consist  of  location-or industry 
loans  and  grants  (for  investment),  freight 
relief,  regional  investment  projects. 
employment  and  trainmg  grants,  and 
other  miscellaneous  grants.  Except  for 
fhe  employment  and  training  grants,  we 
consider  these  incentives  to  be 
countervailable  because  they  are 
available  only  in  certain  regions  of 
Sweden.  (The  employment  and  training 
(grants  are  not  limited  to  particular 
regions  or  specific  industries  I  SSAB 
received  location-of-industry  grants  in 
every  year  between  1979  and  1985.  a 
long-term  variable  interest  rate  location- 
of-industry  loan  in  1983.  and  freight 
relief  in  1985. 

For  the  location-of-industry  granta.  we 
used  a  dechning  balance  methodology  lo 
measure  the  benefit.  We  allocated  the 
benefits  from  each  grant  over  15  years. 
the  average  useful  hfe  of  assets  in  the 
steel  industry,  according  to  the  asset 
guideline  classes  of  the  Internal 
Revenue  Service.  We  used  as  discount 
rales  SSAB  s  weighted-average  cost  of 
capital  in  each  year  from  1979  to  1985. 
For  the  freight  relief,  which  was  based 
on  SSAB's  1985  freight  expenses,  we 
expensed  the  fuU  amount  received  in 
1985  m  that  year.  The  interest  rale  on 
the  location-of-industry  loan  was  higher 
than  our  benchmark  rate.  Therefore,  we 
preliminarily  delermme  that  this  loan  is 
not  countervail ible. 

We  divided  the  sum  of  these  benefits 
by  SSAB's  total  sales  in  1965  On  this 
basis,  we  prpliminarily  determine  the 


benefit  from  this  program  to  be  0.30 

percent  ad  valofr^m 

(2}  Rfcons true t ton  Leans 

The  Swedish  government  provided 
rtconstniction  luana  to  SSAB  between 
1979  and  1985.  The  iniual  reconstmction 
loans  were  intended  to  cover  expected 
operating  losses  by  SSAB  during  the 
1978-1982  reatnictunng  penod. 
Subsequent  reconstruction  loans  were 
granted  for  employment  promotion. 
AJ  though  the  reconstruction  loan 
contracts  provide  that  up  to  half  of  the 
loans  may  be  wntten  off  after  two  years, 
we  found  that  some  loans  were  forgiven 
in  their  entirety  after  one  year  Principal 
and  interest  payments  on  the 
outstanding  loans  are  required  only  if 
SSAB  pays  dividends  to  its 
shareholders.  In  1965.  SSAB  made  a 
payment  on  the  first  reconstruction  loan 
in  an  amount  equal  to  the  total  dividend 
paid  in  that  year 

SSAB  requested  that  t.he  Department 
reconsider  whether  certain  portions  of 
the  reconstruction  loans  btv 
countervailable.  SSAB  argues  that  the 
portion  of  these  loans  dedicated  lo 
government  mandated  programs  for 
retaining  redundant  workers  and  for 
allowing  early  retirement  does  not 
benefit  the  company  and  should  not  be 
countervailable  SSAB  cites  the  Fina/ 
A  ffirwative  Coontervoiljng  Duty 
Determination.  Cortain  Steel  Products 
from  Belgium.  |47  FR  39304.  September 
7,  1382)  in  support  of  its  argument. 

We  have  considerT»d  SSAB's 
arguments  and  preliminarily  determine 
that  these  loans  continue  to  be 
counlervadabie  m  their  entirely.  In 
Certain  Steel  Pnxiucts  from  Beigium.  we 
found  that  the  company  under 
investigation  would  not  normally  have 
had  to  pay  the  costs  thai  the  govemmeni 
covered  under  its  labor  assistance 
program.  Therefore  the  Belxian  program 
did  nut  constitute  the  assumption  of 
costs,  as  defined  m  section  77lf5)|B)(iv) 
of  the  Tariff  Act.  In  this  case,  we  cannot 
ascertain  what  SSAB's  costs  and 
obligations  would  have  been  under 
Swedish  labor  laws  absent  the 
government-mandated  programs. 
Furthermore,  it  is  reasonable  lo 
assume  that  some  nf  the  redundant 
employees  replaced  the  early  retirees. 
Although  the  remaining  redundant 
employees  may  not  have  been  used  In 
steel  production,  they  still  performed 
miscellaneous  tasks  that  benefited 
SSAB.  Without  the  government  program. 
SSAB  would  have  had  to  hire  other 
employees  to  perform  these 
miscellaoeouB  tasks  For  these  reasons. 
we  find  that  these  portions  of  the 
reconstruction  loans  constitute 


government  assumption  of  labor  costs 
on  behalf  of  a  specific  industry 

Because  all  the  reconstruction  loons 
were  authorized  for  SSAB  under  special 
government  legislation  and  were  givrm 
to  SSAB  on  terms  inc4>nsi9lent  with 
commercial  considerations,  we 
preliminarily  determine  that  ihey  are 
counler\'ailable. 

In  our  final  delermination.  we  found 
that  SSAB  was  rreditworthy  from  1976 
to  1984.  To  dptermino  if  SSAB  was 
creditworthy  in  198.S,  we  focused  on  the 
ability  of  the  company  to  meet  its 
interest  obligations  In  1985  SSAB  had 
an  adequate  times  mferest-eamed  ratu.m 
fwhich  measures  a  firm's  abilitj-  to  meet 
Its  fixed  obligations)  In  addition,  nn 
important  indication  of  creditworthiness 
is  whether  pnvate  banks  lend  the 
company  significant  funds  free  from 
government  involvement  SSAB  received 
private  loans  from  commercial  banks  in 
1985  On  this  basis  we  conclude  that 
SSAB  continued  to  be  creditworthy 
during  the  period  of  review  Therefore. 
we  did  not  add  a  risk  premium  to  the 
benchmark  rote. 

To  calculate  the  benefit,  we  treated 
ihe  portiona  of  the  reconstruction  loans 
that  were  written  off  through  1985  as 
grants  and  used  the  same  methodology 
and  discount  rates  as  those  described  v.x 
section  one.  We  treated  the  ouisiandinK 
loan  balance  as  of  December  .11,  1984  as 
a  series  of  short  term  loans  because  the 
loans  bear  a  vanabie  interesl  rate  thai 
changes  every  year  We  divided  the  sum 
of  the  grant  and  loan  benefits  by  thf 
value  of  SSAB  8  1985  sales  On  this 
basis,  we  preliminarily  determine  the 
t»enefit  from  this  program  to  be  1.43  od 
valorem. 

(3)  Structumi  Loans 

Between  1978  and  1983,  SSAB 
received  ten  25-year  struclural  loans 
from  the  Swedish  government  for 
investment  in  plant  and  equipment.  Two 
loans  carried  a  5-percent  fixed  Interest 
rate  for  the  entire  2S-year  term,  and  the 
remaining  eight  loans  carried  interest 
rales  that  are  fixed  for  the  first  five 
years  and  readjustable  every  five  years 
dunng  (he  2S-year  term.  The  five-year 
fixed  interesl  rates  are  adjusted  t^sed 
on  the  prevailing  state  loans  interest 
rate  plus  a  margin.  The  rates  on  these 
structural  loans  dunng  the  review  period 
range  between  8  75  percent  to  12.25 
percent,  alt  of  which  are  below  our 
benchmark  rates- 
All  of  the  structural  loans  are  interest 
free  for  the  first  three  years,  and  the 
unpaid  interest  is  not  capitalized.  There 
is  no  repayment  of  pnr^cipal  during  the 
first  five  years,  after  which  the  loans  are 
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repaid  in  twenty  equal  annual 
installments. 

To  calculate  the  benefit  from  the  25- 
year  fixed  rate  loans,  we  compared  the 
difference  between  the  armual  payment 
of  pnncipal  and  interest  actually  made 
and  the  annual  pay-ment  of  principal  and 
interest  that  SSAB  would  have  made  if  i1 
had  not  received  preferential  interesl 
rales-  We  then  calculated  the  "grant 
equivalent"  of  such  loan.  The  grant 
equivalent  is  the  amount  of  money  equal 
lo  the  value,  at  the  lime  the  preferential 
loan  18  made,  of  all  the  annual  benefits 
that  accrue  during  the  life  of  the  loan. 
This  is  calculated  by  taking  the  present 
value  of  the  25-year  stream  of  the 
annual  benefits. 

In  our  fmal  determination,  we  treated 
the  25-year  loans  with  readjustable  five- 
year  fixed  rates  as  a  series  of  short-term 
loans  and  used  a  short-term  interesl  rate 
benchmark.  We  have  reconsidered  this 
methodology.  Although  the  loans  bear 
variable  interest  rates,  the  rates  are 
fixed  for  five  years.  Therefore,  it  is 
appropriate  to  use  our  shori-term  loan 
methodology.  Short-term  loans  are 
generally  defined  as  those  with  a 
duration  of  less  than  one  year. 

Instead,  we  consider  these  loans  to  be 
a  series  of  five-year  loans  and  have  now 
used  a  modified  version  of  our  long-term 
loan  methodology  to  calculate  the 
benefit. 

Instead  of  calculating  the  grant 
equivalent  for  the  entire  life  of  the  loan, 
we  calculate  discrete  grant  equivalents 
for  each  five-year  period.  For  the  first 
five-year  period,  we  calculated  the 
annual  differentials  in  interest  payments 
using  the  interest  rate  differential 
prevalent  in  year  one.  The  grant 
equivalent  of  the  first  five-year  period  is 
the  sum  of  the  present  values 
Icalculaled  back  to  the  year  of  receipt  of 
the  loan)  of  the  annual  interest 
difTerentiuls.  Once  we  know  the  rates 
for  the  second  five-year  penod,  we  will 
calculate  the  annual  payment 
differentials  using  the  interesl  rale 
differential  prevalent  in  year  six.  To 
obtain  the  grant  equivalent,  we  calculate 
(he  present  values  of  the  annual 
payment  differentials  back  to  the  year  of 
receipt  of  the  loan.  In  order  to  account 
for  the  effect  on  the  entire  loan  of  the 
uncapitalized  interest  from  Ihe  three- 
year  interest  grace  period,  we  calculated 
a  separate  grant  equivalent  for  the 
interest  benefits  accruing  during  the 
grace  period  and  allocated  that  amount 
over  the  25-year  life  of  the  loan. 

We  allocated  the  grant  equivalents 
from  both  the  five-year  and  25-year 
fixed  rate  loans  using  the  declining 
balance  methodology.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 


the  structural  loans  lo  be  0.72  percent  ad 
valorem. 

(4)  Government  Equity  Infusions 

The  Government  of  Sweden  made 
equity  infusions  in  SSAB  in  1978  and  in 
1981  In  our  final  determination,  we 
found  that  SSAB  was  unequityworthy  in 
those  years.  Tliere  were  no  new  equity 
infusions  after  1981. 

Using  the  same  methodology  as  that 
in  Ihe  final  determination,  we  calculated 
the  benefil  by  multiplying  the  amount  of 
equity  received  tn  1978  and  1981  by  the 
1985  rate  of  return  shortfall.  The 
shortfall  is  the  difference  between  Ihe 
national  average  rate  of  return  on  equity 
(laOO  percent )  and  SSAB's  1985  rale  of 
return  on  equity  (2.56  percent). 

In  our  final  determination,  we 
inadvertently  compared  the  national 
average  pre-tax  rate  of  return  on  equity, 
published  by  Statistics  Sweden,  with 
SSAB's  afler-tax  rate  of  return  on 
equity,  In  this  review,  we  have  used  the 
national  average  after-tax  rate  of  return 
on  equity  in  Sweden,  published  by 
Morgan  Stanley  in  its  Capital 
International  Perspective.  We 
subtracted  the  amount  of  dividends  paid 
to  the  government  tn  1985  from  the  total 
benefil  and  divided  the  result  by  SSAB's 
total  sales  in  1965.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
Ihis  program  to  be  1.45  percent  ad 
valorem. 

(5)  Government  Equity  Guarantees 

In  1981,  when  SSAB  expanded  its 
capital  base.  Granges  AB.  a  privately- 
owned  company,  bought  additional 
SSAB  stock  in  order  to  maintain  its  25- 
percenl  ownership  of  SSAB.  Granges  AB 
acquired  the  new  slock  with  the 
understanding  that  the  Swedish 
government  would  guarantee  a  specified 
sum  in  1991  if  Granges  chose  to  sell  its 
shares  in  SSAB.  The  government's  offer 
was  equivalent  to  a  guaranteed  annual 
rate  of  return  of  9.5  percent  on  Granges' 
investmenr 

In  our  final  determination,  we  treated 
the  funds  provided  by  Granges  lo  SSAB 
as  a  loan.  We  ha\  e  reconsidered  this 
approach  and  have  concluded  that  the 
transaction  is  not  equivalent  to  a  loan 
because  SSAB  is  under  no  obligation  lo 
repay  the  funds.  That  obligation  was 
assumed  by  the  Swedish  government. 
which  has  guaranteed  that  it  will  repay 
the  funds  with  interesl  at  Granges' 
option  in  1991.  Considered  as  a  whole. 
we  believe  that  the  transaction  is  an 
equity  infusion  that  the  Swedish 
government  Is  providing  indirectly 
(through  Granges)  to  SSAB. 

In  our  fmal  determination,  we  found 
that  SSAB  was  unequityworthy  with 
respect  to  equity  infusions  made  in  1961. 


Because  the  Sw-edish  govemmenl's 
equity  infusion  through  Granges  was 
made  in  1961,  we  are  relying  on  our  final 
determination  that  SSAB  was 
unequityworthy  in  that  year  Therefore. 
we  mcluded  this  equity  infusion  wilh  the 
other  government  equity  infusions  and 
calculated  the  benefit  according  lo  our 
rate-of-retum  shortfall  methodology  (see 
section  four). 

(6)  Government  Acquisition  of  Assets 
for  SSAB 

In  1978,  the  Government  of  Sweden 
provided  funds  to  SSAB  for  ihe 
acquisition  of  a  railroad  from  Granges 
and  other  assets  from  Norrbottens 
lamverk  AB.  a  government-owned 
company.  Because  these  grants  were 
provided  to  a  specific  industry,  we 
preliminarily  determine  that  they  are 
counter\'ailable. 

Using  the  methodology  described  in 
section  one.  we  allocated  the  grants 
over  15  years,  using  the  1978  weighted- 
average  cost  of  capital  for  SSAB  as  the 
discount  rate.  We  divided  the  result  by 
SSAB's  total  sales  in  1985.  On  this  basis. 
we  preliminaniy  determine  the  benefit 
to  be  0  73  pert:enl  ad  vaiorem 

(7)  Research  and  Development  Grants 
to  SSAB 

The  Swedish  Board  for  Technical 
Development  provided  interest-free 
loans  and  grants  to  SSAB  for  research 
and  development.  Because  these  funds 
were  provided  to  a  specific  industr>'  and 
the  results  of  the  research  are  not  made 
available  to  the  public,  we  preliminaniy 
determine  that  they  are  countervailable 

We  used  the  grant  and  long-term  loan 
methodologies  described  in  section  two 
to  calculate  the  benefit.  On  this  basis, 
we  prelimmarily  determine  the  benefil 
from  this  program  to  be  0.01  percent  ad 
valorem. 

(8)  Employment  Promotion  Grants 

In  response  to  the  general  economic 
recession  in  Sweden,  the  Swedish 
Parliament  passed  Government  Bill 
1976/77:95  in  March  1977  under  which 
emplovTnenl  grants  were  paid  to 
companies  recognized  as  being  the 
dominant  employers  in  a  particular 
community.  In  order  to  prevent  layoffs, 
these  grants  were  designed  lo  cover  t'S 
percent  of  the  wages  and  salaries  of 
surplus  workers  who  performed  work  at 
the  company  that  was  unrelated  to  the 
normal  production  activities.  The 
Government  of  Sweden  passed  several 
overlapping  bills  rendering  this  program 
available  to  all  industries  throughout 
Sweden.  Although  these  benefits  may 
have  been  de  jure  available  lo  all 
industries,  the  Government  of  Sweden 
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did  not  provide  any  information 
showing  which  other  induathes  actually 
used  the  program  and  what  the 
proportions  of  the  benefita  were  fur  each 
tnduatry.  Therefore,  we  prelmunanly 
determine  that  this  program  was 
provided  to  specific  mdustnes  and  is 
counlervaiiable. 

To  calculate  the  subsidy  from  this 
program,  we  used  the  same  methodology 
descnbed  in  section  one.  On  this  basis, 
we  preliminarily  determine  the  benefit 
from  this  program  to  be  0.03  percent  ad 
valorem. 

19}  Other  Programs 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  SSAB  did  not  use  them  dunng  the 
period  of  review: 

(A|  Government  Export  Credits; 

(B)  Municipa)  and  County  Subsidies; 
and 

fC]  Government  Restructuring 
Program  for  the  Speaalty  Steel  Industry. 

PreUminary  Results  of  Review 

As  a  result  of  our  review,  we 
prebminanly  Hnd  the  net  subsidy  to  be 
4.57  percent  od  valorem  for  the  penod 
March  20.  1985  through  December  31. 
1985. 

Section  707(a)  of  the  Tariff  Act  (the 
"Act")  provides  that  the  difference 
between  the  amount  of  a  cash  deposit. 
or  the  amount  of  any  bond  or  security. 
for  an  estimated  coon terv ailing  duty  and 
the  duty  determined  under  a 
countervailmg  duty  order  shall  be 
disregarded  to  the  extent  that  the 
estimated  duty  is  tower  than  the  duty 
determined  under  the  order,  and 
refunded  to  the  extent  that  the  estimated 
duty  is  higher  than  the  duty  delennmed 
under  the  order,  for  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumpbon  before  the  date  of 
publication  of  the  countervailing  duly 
order,  which  in  this  case  was  October  1. 
1985  (50  FR  415471.  The  rate  In  our 
prelimmary  detenmnabon  (SOFR  \X22A, 
March  2a  1985)  vims  3^  percent  ad 
V  ilorem. 

In  accordance  with  section  7Q6(B){i\ 
of  the  TahfT  Act  the  Bnal  determination 
in  this  case  was  extended  to  coincide 
with  the  antidumping  final 
detenmnabon  on  the  same  products 
from  Austria.  Because  we  cannot  impose 
suspension  of  Liquidation  for  more  than 
120  days  without  the  issuance  of  a 
countervailing  duty  order,  we 
terminated  the  suspension  of  Uquidation 
for  entries  or  withdrawals  made  on  or 
after  July  19. 1985  and  before  October 
11. 1985,  the  dale  of  publicabon  of  the 
countervailing  duty  order. 

Therefore,  the  Department  intends  to 


instruct  the  Customs  Service  to  assess 
countervailing  duties  of  3.3H  pcrcenl  of 
the  f.n.b-  invoice  pnce  on  all  shipments 
of  this  merchandise  entered,  or 
wittidrawn  from  warehouse,  for 
consumption  on  or  after  March  20.  1986 
and  on  or  before  July  18. 1985.  except  for 
Surshammars  Brulis  Afi,  which  is 
excluded  from  the  order.  Entries  or 
withdrawals  between  |uly  19.  1966  and 
October  10.  1985  are  not  subiect  to 
countervailing  duties.  The  Department 
intends  to  instruct  the  Customs  Service 
to  assess  countervailing  duties  of  4.57 
percent  of  the  f.o.b.  invoice  pnce  on  all 
shipments  of  this  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  October  11. 
1985  and  exported  on  or  before 
December  31. 1985. 

.^8  provided  by  section  751(a)fU  of  the 
Tariff  Act.  the  Department  intends  to 
instruct  the  Customs  Service  to  collect  a 
cash  deposit  of  estimated  countervailing 
duties  of  4.57  percen*  of  the  fob  invoice 
price  on  all  shipments  of  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  review  This  deposit 
requirement  will  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  noUce  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  after  the  date  of  publication  or  the 
first  workday  following. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(l] 
of  the  Tariff  Act  (19  U.S.C.  1675(a){l )] 
and  19  CFR  355.10 

Dele;  September  6, 1968. 
faaW.  Mans. 

Auittant  Secretary.  Import  AdminiBtrvUon. 
|FR  Doc  88-20995  Filed  9-14-88.  (fc45  am] 


Carfbbvan  Basin  Busln*s«  Promotkm 
CcuTMdl;  Op«n  M««tlng 


:  Interoatjonal  Trade 
Administration  and  the  Office  of  the 
U.S.  Trade  Representative. 

SUMftUUY:  This  is  the  third  meeting  of 
the  Caribbean  Basin  Business  Proroolion 
Council  (Council).  The  Council  consists 
of  23  private  sector  members  and  eight 
U.S.  Government  representatives  and 
was  established  to  advice  the  Secretary 


of  Commerce  on  matters  pertinent  to 
implementation  of  the  Caribbean  Basm 
Initiative  (CBl).  The  Council's  advise 
will  also  be  forwarded  to  the 
mteragent7  CBl  Task  Force. 

Time  and  Place.  September  30,  1988 
from  8:30  am.  to  approximately  5:30  p.m. 
The  meeting  will  take  place  in  Room 
*)««  of  the  VS.  Department  of 
Commerce.  14th  and  Constitution 
.Avenue  NW..  Washington,  DC. 
Identification  is  required  to  obtain  entry 
to  the  building 

Proposed  Agenda 

1.  A  presentation  by  the  Secretary 
General  of  the  Organization  of 
American  States  regardmg  its  Caribbean 
Basin  programs 

2.  A  discussion  of  mantime 
transportation  issues  and  problems  in 
the  Caribbean  Basin  by  representatives 
of  the  US.  MariUme  Administration. 

3  A  status  repori  on  the  Caribbean 
Development  (936)  program  by  a 
representative  of  the  U.S.  Treasury 
Department. 

4  A  follow-up  repori  on  the  )une  24 
meeting  of  The  tnlemational 
Commission  for  Central  American 
Recovery  and  Development. 

5.  A  Congressional  outlook  report  on 
the  Caribbean  Basin  Initiative  and  CBl 
enhancement  legislation. 

6.  A  Director's  report  on  the 
Department  of  Commerce's  CBl  Center 
activities. 

7  Review  of  Council's  work  plan  and 
country  visit  program. 

Public  ParUctpauon:  The  meeting  will 
Ite  open  to  pubhc  participation  and  a 
period  will  be  set  aside  for  oral 
comments  or  questions,  beginning  on  or 
around  4:30  pjn.  Any  member  of  the 
public  may  submit  wntten  comments 
concerning  the  committee's  affairs  at 
any  time  before  and  after  the  meeting- 
Limited  seating  is  available  to  the 
public. 

FOR  FURTHER  INFORftlATK>N  CONTACT: 

Paul  D  Bucher,  Caribbean  Basin 
Information  Center.  U.S.  Department  of 
Curaraerce.  Mam  Commerce  Building. 
Room  3020.  Washington,  DC  20230. 
Telephone  (202)  377-0703.  Copies  of  the 
minutes  of  the  Council's  meeting  will 
also  be  available  at  the  above  office  30 
days  after  the  meeting. 

Dat'-  Spptembw  12,  1986. 
Gordon  Studsbaksr, 
P.rfc'uT.CBJ  Center 

[FR  Doc  88-21075  Filed  9-14-88;  8:45  amj 
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NatkKwl  OcMnk:  and  Atmottpheric 

AdfTiifii>tritk>n 

Natiofwl  MariTM  Ftehcrlm  S*rvlG*: 
Marine  Fittmri—  Atfvtaory  CofMnmee; 
Meeting  mm  I*  PmrtMly  Oo««1  to  th« 
Public 

AGCMCv:  Nabonai  Marine  Fisheries 
Service  (NMFS).  NOAA. 

Time  and  Date:  The  meeting  will 
convene  at  8:00  am  .  October  5,  19811, 
and  adjourn  at  approximately  4:00  p.m.. 
October  6. 19ba. 

Pkice:  Sheraton  Premiere  at  Tysons 
Corner.  8661  Leesburg  Pike.  Vienna. 
Virginia. 

Status:  As  required  by  section  10(a)(2) 
of  the  Federal  Advisory  Committee  Act, 
5  U.S.C,  App.  (1982).  notice  IS  hereby 
given  of  a  meeing  of  the  Manne 
Fisheries  Advisory  Committee 
(MAFAC).  Parts  of  this  Dveetin«  will  be 
oepn  to  the  public.  The  remainder  of  the 
meeting  will  be  closed  to  the  public 
MAFAC  was  established  by  the 
Secretary  of  Commerce  on  February'  17. 
1971,  to  advise  the  Secretary  on  aU 
hvinfi  marine  resource  matters  which 
are  the  responsibility  of  the  Department 
of  Commerce.  This  Committee  ensures 
that  the  living  manne  resource  policies 
and  programs  of  this  Nation  are 
adequate  to  meet  the  needs  of 
r^mmerckal  and  recreational  fishermen, 
environmental,  stale,  consumer. 
academic  and  other  national  interests. 

Matters  to  he  considered: 

Portions  Open  lo  the  Public 

October  5.  1968.  BOO  a.m.-e«)  p  m.. 
priorities  for  NOAA  fishenps.  marine 
fishing  license  proposal.  Slate 'Federal 
activities,  habitat  conser\'ation  (marine 
debris)  issues,  and  seafood  inspection. 

October  6,  IWW.  B  30  a.m.-12:15  p.m., 
Magnuson  Act  reauihonzation,  domestic 
observers,  and  manne  recreatiofial 
fishenes  issues- 
Portion  Closed  to  the  Pubhc 

October  6. 1988. 1  45-3  45  pjn. 
(Executive  Session),  budget  and  program 
pnorilies. 

SUPPLfMEMTARV  MFORMLATtO**:  The 

Assistant  Secretar>'  for  Admimstration 
of  the  Department  of  Commerce,  with 
concurrence  of  the  General  Counsel. 
formally  determined  on  September  6. 
1988  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  that 
the  agenda  item  to  be  covered  during  the 
F.xecutive  Session  may  be  exempt  from 
the  provisions  of  the  Act  relating  to 
open  meetings  and  public  participation 


therein,  because  the  item  will  be 
concerned  with  matters  that  are  within 
the  purview  of  5  U5.C  S52b(c)(9MB)  as 
information  the  premature  disclosure  of 
which  will  be  likely  to  significantly 
frustrale  the  implementation  of 
proposed  agency  action.  (A  copy  of  the 
determination  is  available  for  pubhc 
inspection  and  duplication  in  the 
Central  Reference  and  Records 
Inspection  Facihty.  Room  6628. 
Department  of  Commerce.)  All  other 
portions  of  the  meeting  will  be  open  to 
the  public 
FOR  FURTH^I  mFOfWATtON  COMTACT 

Ann  Smith.  Executive  Secretary*.  Marine 
Fishenes  Advisory  Committee. 
Constituent  Affairs  Staff-Fisheries. 
Office  of  Legislative  Affairs.  NOAA. 
Washington.  DC  20235.  Telephone:  (202) 
673-5429. 

Dale:  September  a,  196& 
WiUtam  Matoszeski. 

Executive  Difvcior  of  the  Nationoi Manne 
Fishenes  Servrce. 
[FR  Doc  ftft-TlOOe  Piled  »-14~«8;  ft45  am) 
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Marine  Uammals;  Issuance  of 
Modiftcstion;  Dr.  Steven  Swartz  and 
Dr.  Randall  S.  Wells  (P146A) 

Notice  18  hereby  given  that  pursuant 
to  the  provisions  of  $  216.33  (dl  and  (e) 
of  the  Regulations  Ck>venung  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  2161.  the  regulations  governing 
endnngered  fish  and  wildlife  (50  CFR 
Parts  222  through  2271.  scientific 
research  Permit  No.  009  issued  to  Dr 
Steven  L  Swartz  and  Dr.  Randall  S. 
Wells.  Institute  of  Manne  Saences. 
Long  Marmp  l^boraIor>.  University  of 
California.  Santa  Crux.  California  95060 
on  September  4.  1987  (52  FR  54267]  is 
modified  as  follows; 

Section  A  is  modified  to  read: 

Up  to  fifteen  (15)  whales  my  be  radK>- 
iHty^ed  pet  year  in  any  comtunation  of  blue 
[Bolaenoptera  musc-utufl.  fm  {BuioKnoplenj 
physa/usl  and  humpback  [Menitpt^m 
novoean^liae]  whales  with  no  more  than  five 
[5]  individuals  of  dny  one  species  tagged 
diinng  a  given  year. 

This  modification  becomes  effective 
up>on  publication  in  the  Federal  Register 

The  Permit  and  modification  are 
available  for  re\  lew  in  the  following 
o^icer  Office  of  I*rotected  Resources 
and  Habitat  Programs  Permit  Division, 


1825  ConnecUcut  Ave..  MA'. 
Washington.  DC;  and  Director. 
Southwest  Region,  National  Marine 
Fishenes  Ser\vcc.  300  Ferty  Street. 
Terminal  ULand.  Califorma  90731-7415. 

Dstr  September  &  lOSe. 
Nancy  Fostar. 

Director.  Office  o' Protected  Retoiwew  end 
Habitat  Programs,  Nouonai  Monne  Fi»hertes 
Senice. 
[FR  Doc.  ae-21006  Filed  9-14-^10;  &:45  an| 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Umtts  for 
Certain  Cotton  and  Man  Made  Fft>ef 
Textile  Pnxtucts  Produced  or 
Manufactured  In  the  People's  Republic 
of  Bangladesh 

Sf'ptemberlS.  1988. 

AGEMCv:  Committee  for  the 
Implementation  of  Textile  Agreements 

laTA). 

ACnOK  Adjusting  a  dn^ctive  to  the 
Commissioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE:  September  19. 1988. 

.\utbodty:  Execubve  Ordet  llB&l  of  Mitrch 
3.  ]9"Z,  as  amended;  section  204  of  ll>e 

.Agricultural  Act  >.'f  1936  as  amt-nded  (7 
L'SC  18541 

FOR  FURTHCR  INFORMATION  CONTACT: 

Anne  Novak.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  US.  Department  of  Commerce. 
|202|  377-4212.  For  information  on  the 
quota  status  of  these  hmita.  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 
Far  information  on  embargoes  and  quota 
re-openin^s.  cai!  1202)  377-3715. 
SUPPLEMENTARY  INFOftllATIOM:  The 

current  limits  foi  cenaui  cotton  and 
man-made  fiber  categones  are  being 
increased  for  carryover. 

A  descnption  of  the  textile  categories 
in  terms  of  T.S  U.S.A.  numbers  is 
available  in  the  CORRELATION:  TextilK 
and  Apparel  Catej(ones  with  Tanff 
Schedules  of  the  United  States 
■Annotated  (see  Federal  Re^er  notice 
52  FR  47745,  published  on  December  16, 
1987).  Also  see  53  FR  752,  published  on 
lanuary  12. 198a 
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The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
10  !t  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  tn  the  implementation  of  certain  of 
Its  provisions. 
lames  H.  Babb. 

Chairman.  Co mmiiiee  for  the  Implementation 
ofTextii'i  A^rr^fr^entS- 

Commiftee  For  The  fraplementation  of  Textile 
Agreements 
September  12.  1988. 
Cammissioner  of  Customs. 
Department  of  the  Treasury. 
Washington.  DC  20229. 

Dear  Mr  Commissioner  This  directive 
amends,  but  does  not  cancel  the  directive 
issued  to  you  on  {anuary  7,  1988.  That 
directive  concerns  imports  mio  the  United 
Stales  of  certain  cotton  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Bangladesh  and  exported  during  the  twelve- 
month period  which  began  on  February  1. 
1988  and  extends  through  January  31, 1989. 

Effective  on  Sept.  19.  1988.  the  directive  of 
lanuary  7. 1988  is  amended  to  add  384.2302. 
384.2304  and  384.2307  to  the  TSUSA  numbers 
for  Category  641pl.  Also,  the  January  7. 1988 
directive  is  amended  to  increase  the 
previously  established  limits  for  cotton  and 
mJin-made  fiber  textile  products  in  the 
following  categories,  under  the  provisions  of 
the  current  bilateral  textile  agreement 
between  the  Governments  of  the  United 
States  and  the  Peoples  Repubhc of 
Bangladesh: 


I>l|ll1lll  12-monn>  wm  * 

Calogonc 

33t 

629.834  doKfi  pan 

334 

?S.844aazwi 

336 

136.179  dozeci. 

33S 

70.596  donn. 

338/33*  _ 

705.960  dcani 

635 

124.604  dozen 

641   

553.570  doTon  of  wli«:h  not  mole 

man    19374a   aoien  snau  be  ifl 

Categiyy  64101 » 

645/646 

214.141  dozen 

>  T>ie  Nmits  have  not  t>een  adfusted  to  account  tor 
an>  imports  expored  a«er  January  31    1988 

*  -r  Cateq-yv  M'pi ,  ootv  TSUSA  numbers 
3a4  2X2  304  2304  384^307.  384  9110  and 
364  9'^ 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  falJ  withm  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
US.C.  553(aUl). 
Sincerely. 
lames  H.  Babb. 

Chairman.  Committee  for  the  Implementation 
of  Texule  Agreements. 
IFP  Doc  88-21047  Filed  9-14-68;  ft46  am| 
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Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  the  People's  Republic 
of  China 

September  12. 1988. 

agency:  Cotmnittee  for  the 

Implementation  of  Textile  Agreements 

(CITA]. 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits,  


EFFECTIVE  DATE:' September  198. 1908. 

Autbonty:  Executive  Order  11B51  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  [7 
use  1854) 

FOR  FURTHER  INFORMATION  CONTACT: 

[erome  Turtola.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bullentin  boards  of  each  Customs  port 
or  call  (202)  566-6B28.  For  information 
on  embargoes  and  quota  re-openings, 
call  (2021377-3715. 
SUPPlfMENTARY  INFORMATION:  The 
current  limits  fur  certain  cotton  and 
man-made  fiber  textile  products  are 
being  adjusted,  variously,  for  swing  and 
carr>'forward.  As  a  result,  the  limit  for 
Category  334.  which  Is  currently  filled, 
will  re-open. 

A  description  of  the  textile  categories 
m  terms  of  T.S. U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745.  pubhshed  on  December  16. 
1987).  Also  see  52  FR  55.  published  on 
January  4.  1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
fames  H.  Babb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  For  The  Implemenlallon  of  Textile 
Agreements 
September  12. 1988. 
CommiMioner  of  Customs. 
Department  of  the  Treasury, 
Washington.  DC  20229. 

Dear  Mr  CommiMioner  Thi»  directive 
amends,  but  does  not  cancel  the  direcUve 
iMued  to  you  on  December  30. 19S7  by  the 
chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  sibt  blend  and  other 


vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  the  People's 
Republic  of  China  and  exported  during  the 
period  which  began  on  January  1. 1988  and 
extends  through  December  31. 1986. 

Effective  on  September  19. 1988.  the 
directive  of  December  30, 1987  is  being 
amended  to  include  adjusted  limits  for  the 
following  categories,  as  provided  under  the 
provisions  of  the  current  bilateral  textile 
agreements  between  the  Governments  of  the 
United  Slates  and  the  People's  Republic  of 
China: 


AdMlad  12'iinnn  Inill  > 

Cwegory 

239    -  

3.969.000  pounds 

300/301 .-..- 

6,750.000  pounds 

334  . 

268  070  dozen 

350 

359-C' 

966.000  pounds 

369-1.  ■ 

5.250.000  pounds. 

634 

494.550  dozoa 

635     - 

516.600  dozsa 

637     __ 

236.210  donn. 

636/639 

1.870795  donn. 

640 

1.302,000  down 

641 

1.105,650  dozen 

645/648  , 

672.000  d0l»n 

649 

712.950  dozen 

651  

506.400  dozen  o<  whicd   not  mwe 

ttisn    105.000  dozen   shall   be   m 

Celegoty  65lpl* 

659-0  • 

619,600  pounds 

'  The  Imits  tiav«  not  been  adjusted  to  account  tor 
any  imports  «ipan9d  after  Dwembar  3i.  1987 

*<n  Category  359-C.  only  TSUSA  numbers 
381  0622.  301  6510.  364.01^28  and  384  5222. 

■  In  Cataoory  369-U  ontr  TSUSA  numbers 
706  3210.  706.3650  and  706  41 1 1 

*ln  Category  65lpt.  only  TSUSA  numbers 
384  2222  tnd  384  6632 

'm  Category  669-0,  onty  TSUSA  numbers 
381.3325.  361  9805,  384  2205.  364  2530,  384,8606, 
3848607  «id  384  9310 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  thai 
these  actions  fall  within  the  foreign  affairs 
extieption  to  (he  rulemaking  provisions  of  S 
U,S.C.  553(a)(1). 
Sincerely, 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  88-21048  Filed  9-14-88: 8:4fi  am) 

MLUHQ  COOC  Hlfr-OIMi 


Amendment  of  Import  Limits  for 
Certain  Cotton,  Wool.  Man-Made  Fiber. 
Silk  Blend  and  Ottier  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  ttie 
Ptillipplnea 

S»?pleniber  12.  1988. 

AGENCY:  Committee  for  the 
Implemenlation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 
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EFFECTIVE  DATE:  September  19. 1988- 

Authorily;  txecjtuc  Onier  11851  of  March 
3. 1972.  as  amended:  s*K:iion  204  of  the 
Agricultural  Act  of  l*»5fl  an  amended  (7 
L'SC.  18.S4) 

FOR  FURTHER  INFORMATION  CONTACT: 

Kimbang  Pham.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Qjmmerce. 
(202)  377-4212.  For  informalinn  on  the 
quota  status  of  these  limits,  refer  lo  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-6735.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  The 
current  hmits  for  Categories  331.  335  and 
443  are  bemg  mcreased.  variously,  for 
carryforward,  swing  and  special  shift. 
The  Croup  II  limit  and  the  limit  for 
Category  ti35  are  bemg  reduced  lo 
account  fur  the  swin^  and  special  shift 
applied. 

A  description  of  the  textile  categories 
in  terms  of  T.S  U.S^-  numbers  is 
available  in  the  CORRFXATION:  Textile 
and  Apparel  Calegones  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  ReRisler  notice 
52  FR  47745.  published  on  Hecember  16, 
1987).  Also  see  53  FR  163.  published  on 
January  5.  1988. 

The  letter  lo  the  Commissioner  of 
Customs  and  Ihc  actions  taken  pursuant 
lo  it  are  not  designed  to  implement  all  of 
the  provisons  of  the  bilateral  agreement, 
but  are  designed  lo  assist  only  in  the 
implementation  of  certain  of  its 
provisions 
lames  H.  Babb. 

Chairman.  Committee  far  the  Implementation 
of  Textile  Agreements. 

Committee  For  The  Implementation  Of 
Textile  Agreemenls 

September  12. 1988. 
Commissioner  of  Customs. 
Department  of  the  Treasury. 
Washington.  DC  20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  yoa  on  December  30, 1987  by  the 
Chainaan,  Cominiltee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  coilon.  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  Tiber  textiles  and  lexUle  products, 
produced  or  manufactured  in  the  Philippines 
and  exported  during  the  pcnod  which  began 
on  January  1. 1988  and  extends  throuRh 
December  31. 1988. 

FJTective  on  Sepfemberig.  1988.  the 
directive  of  December  3a  1987  is  beinR 
amended  to  adfusl  the  Umils  for  the  followinfj 
categones.  under  the  terms  o(  the  currenl 
textile  agreement  between  the  Governments 
of  the  United  Slates  and  the  Philippines: 


Caiagary 

12-ffiorth  Mt  ■ 

Levels  m  group  h 

696  350  dozen  pars 

t3*i 

131  689  doren 

*^ 

40  988  rwnben 

Group  II: 
200  201,218-229, 
300-326.  330.  332. 
349.  350.  353.  3&4. 

369.  360-363.  369- 
0».  400.  410,  4M, 
432.  434-442.  4*4 
44*,  459.  464-469. 
600-803.606-829, 
630.  632.  844.  653. 
654,  659-0  ».  665- 
670and83l-8S9.  as 
a  group. 

68,418,724  sQuare 
yards  equtvatent 

'  The  iirrMts  hev«  Vtol  been  ad)iisted  lo  account  lor 

ar^  impons  exposed  alef  Oecembe'  31,  1987 
Mn  Cai*?90f>  369-0    all  TSUSA  numt)efS  except 

366  2640 
» In  Category  369-0,  al)  TSUSA  fHimt>e*s  enceot 

7030510    7030520    7030530.  703  0540,  703,0650. 

703  0560.  703  1000.  703  1610.  703  1620.  703  1630. 

703  1640  and  703  1650. 

The  Committee  for  the  Imptemeniaiion  of 
Textile  Aj^reements  has  determined  thai 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  553(81(1). 
Sincerely, 
lames  H.  Babb. 

Chairman,  Coatmittee  fm- the  Implementation 
of  Textile  Agrfvmenis. 
(FR  Doc.  88-21045  Piled  9-14-88: 845  am] 
etLUNG  COOC  KW-OR-M 


Announcement  of  Import  Unuts  for 
Certain  Cotton.  Wool  Wan-Made  Fiber. 
Silk  Blend  and  Other  VegeUble  Fiber 
Textile  Products  From  Taiwan; 
Correction 

Septemljp.r  12.  198a 

In  footnote  1  of  the  letter  to  the 
Commissioner  of  Customs  published  in 
the  Federal  Register  on  )anuary  4.  1988 
(53  FR  62).  add  TSUSA  number  of 
355.3500  lo  the  TSUSA's  for  Caleogory 
229-F. 

I  antes  K.  Babb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
jFR  Doc.  88-21050  Filed  9-14-88;  8:45  am) 
BtUJtMi  CODE  361Q-Dn-M 


DELAWARE  RIVER  BASIN 
COMMISSION 

Proposed  Amendment  lo 
Comprehensive  Plan  and  Water  Code 
of  the  Delaware  River  Basin 

agency:  Delaware  River  Basin 

Commission. 

ACTION:  Proposed  comprehensive  plan 

and  water  code  amendment  hearing. 


Notice  is  hereby  given  thai  the 
Delaware  River  Basin  Commission  will 
hold  a  public  heanng  to  receive 
comments  on  a  proposed  amendment  lo 
lis  Comprehensive  Plan  and  Water  Code 
to  include  a  drought  management  plan 
for  the  Chnstma  River  Basm,  Chester 
County,  Pennsylvania  and  New  Castle 
County.  Delaware,  The  hearinji  will  be 
part  of  the  Commission's  regular 
business  meeting  which  is  open  to  the 
public. 

The  public  heanng  is  scheduled  for 
Wednesday.  October  26. 1988  beginning 
at  1:00  p.m.  Persons  wishing  lo  testify  al 
this  hearing  are  requested  to  register 
with  the  Secretary  lo  the  hearing  The 
comment  closing  date  will  be 
determined  at  the  heanng. 

Written  comments  should  be 
submilted  to  Susan  M-  Weisman. 
Delaware  River  Basin  Commission.  P.O. 
Box  7360.  West  Trentoa  New  ler«ey 
08626.  The  public  heanng  will  be  held  in 
the  Goddard  Conference  Room  of  the 
Commissions  offices  at  25  Stale  IH)lice 
Drive.  West  Trenton.  New  lersey. 

For  further  information,  contact  Susan 
M.  Weisman.  Commission  Secretary. 
Delaware  River  Basin  Commission.  (6091 
883-8500. 

The  subject  of  the  heanng  will  \>e  as 
follows. 

Amendment  to  the  Comprehensive 
Plan  and  Water  Code  of  the  Delaware 
River  Basin  to  include  a  Drought 
Management  Plan  for  the  Christina 
River  Basin.  Chester  County. 
Pennsylvania  and  New  Castle  County. 
Delaware. 

Article  2  of  the  Water  Code  of  Ihe 
Delaware  River  Basin  includes 
Commission  policy  relating  to  the 
conservation,  development  and 
utilization  of  Basin  water  resources. 
Specifically,  il  is  proposed  to: 

Amend  the  Comprehensive  Plan  and 
Article  2  of  the  Water  Code  of  the 
Delaware  River  Elasin.  whir.h  are 
referenced  in  18  CFR  Part  410,  by  the 
addition  of  a  new  subsection  2-5.7 
Droughl  Managf  ment  Plan  for  the 
Christina  River  Basm,  Chester  County. 
Pennsylvania  and  New  Caslle  County, 
Delaware,  a  background  and  summary 
of  which  follow. 

Basinwide  drought  declarations  by  the 
Delaware  River  Basin  Commission, 
which  bases  its  drought  management 
plan  on  the  amount  of  storage  available 
in  surface  water  impoundments  in  the 
upper  basin,  have  at  times  complicated 
the  management  of  the  water  sources  in 
the  Christina  River  Basin  which  has  a 
major  dependence  on  ground  water 
supplies  in  Pennsylvania  and  surface 
water  supplies  m  Delaware.  Past 
drought  actions,  for  example,  have 
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demonstrated  thai  surface  water 
condifions  may  improve  to  a  point 
where  some  water  use  restrictions  may 
be  lifted,  while  some  local  ground  water 
levels  have  not  sufficiently  recovered  to 
)!islify  such  action.  In  order  to  address 
the  unique  hydrologic  circumstances  of 
the  Chnstma  River  Basin,  a  drought 
management  plan  was  developed  which 
establishes  drought  criteria  based  on 
both  surface  and  ground  water 
conditions  wuhin  the  Christina  River 
Basin  and  recommends  actions  to  be 
undertaken  on  a  coordinated  basis  as 
conditions  dictate,  notwithstanding  the 
absence  of  a  Commission  drought 
declaration 

The  plan  is  incorporated  in  the 
drought  management  plan  of  the 
Commonwealth  of  Pennsylvania  and  the 
State  of  Delaware  and  is  now  proposed 
for  mclusion  in  the  Commission's 
Comprehensive  Plan,  The  proposed 
amendment  defines  the  area  to  be 
governed  by  the  plan;  plan 
administration:  drought  indicators, 
criteria  and  actions:  enforcement  and 
plan  amendm.ent  procedures. 

Anyone  interested  in  obtaining  a  copy 
of  the  full  text  of  the  proposed 
Comprehensive  Plan  amendment  may 
request  a  copy  by  writing  or  calling 
Susan  .M.  Weisman.  Commission 
Secretray.  at  (609)  88;}-9.500- 
Dplawiirt;  River  Basm  Compact.  75  Stat.  688. 
Susan  M,  Weisman. 

Septemtier6. 1988. 

|FR  Doc  88-20973  Filed  9-14-68;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Assistant  Secretary  for  Intemattooal 
Affairs  and  Energy  Emergencies 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
use.  2160)  notice  is  hereby  given  of  a 
proposed    subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
Furnpean  Atomic  Energy  Community 
[EUR.ATOMj  concerning  Peaceful  L'ses 
of  Atomic  Energy,  as  amended,  and  the 
Afireement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Sweden 
concerning  Peaceful  Uses  of  Nuclear 
Energy 

The  subsequent  arrangement  to  be 
earned  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer: 


RTD/SW)EU-14?>.  for  the  transfer  of 
irradiated  fuel  rods  and  uranium  oxides 
from  Belgium  to  Sweden  containing 
4-376  kilograms  of  uranium  enriched  to 
approximately  4.5  percent  in  the  isotope 
uranium-235.  and  17.2  grams  of 
plutonium  for  irradiation  testing  at 
Studsvik. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 
It  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
mimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
Date-  September  9  1988 
George  ].  Bradley.  |r.. 

Principa/  Dfputy  Asststanl  Secretory  for 

fniemational  Affairs  and  Energy 

Emergenciea. 

IFR  Doc.  68-21104  Piled  9-14-88: 8:45  am) 
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Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Enei^  Act  of  1954,  as  amended  (42 
U.S.C.  2160]  notice  Is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  International 
Atomic  Energy  Agency  (IAEA) 
concerning  Peaceful  Application  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  sale: 

Contract  Number  S-lA-149.  for  the  sale 
of  1.001  grams  of  uranium,  enriched  to 
19.81  percent  in  the  isotope  uranium-235 
to  the  IAEA  for  use  as  standard 
reference  material  by  the  La  Reina 
Nuclear  Research  Center.  Santiago. 
Chile. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  dale  of  publication  of  this 
notice. 

For  Ihe  Department  of  Energy. 


Udlt-  September  9,  1988 
George  I.  Bradley.  Jr., 
Principal  Deputy  Assistant  Secretary  for 
Internationai  Affairs  and  Energy 
Emergencies. 

IKR  Doc.  88-21105  Filed  3^14-88:  a;4.')  ami 
BtUJNG  COOC  MSO-OI-M 


Defense  Programs;  Designation  of 
Nuclear  Command  and  Control 
Positions 

agency:  Defense  Programs.  Department 
of  Energy. 

actioh:  Notice  of  special  requirements 
to  qualify  for  nuclear  command  and 
control  positions. 

SUMMARY:  Defense  Programs  is 
supporting  a  new  Presidentiatly-direcled 
program  to  upgrade  the  nuclear 
command  and  control  system,  which  is 
used  by  the  President,  Secretary  of 
Defense  and  military  leaders  to 
communicate  high-priority  messages 
concerning  nuclear  weapon  operations. 
Defense  Programs  is  required  to 
designate  nuclear  command  and  control 
posiUons  that  will  allow  persons  in 
those  positions  to  have  access  to  very 
sensitive  data.  The  total  number  of 
positions  will  be  fifteen  or  less,  and 
these  positions  will  be  located  at 
Albuquerque  Operations  Office. 
Lawrence  Livermore  National 
Laboratory,  Los  Alamos  National 
Laboratory,  Sandia  National 
Laboratories  (Albuquerque  and 
Livermore)  and  Defense  Programs. 
Participation  in  this  program  is 
voluntary  and  requires  a  special 
background  investigation,  drug  testing 
and  a  counterintelligence  polygraph 
examination  for  each  participant. 
DATE:  Testing  will  begin  October  17. 
1988  or  later. 
FOR  FURTHER  INFORMATION  CONTACT: 

lames  M.  Turner,  Associate  Director  for 
Weapons  Program  Safety.  Office  of 
Deputy  Assistant  Secretary  for  Military 
Application.  Department  of  Energy.  DP- 
20.1. 1000  Independence  Avenue, 
Washington.  DC  20585,  (301)  353-3463. 

Issued  in  Washmgton,  DC  on  September  6. 
1988 

Ricfaord  DuVal. 
Acting  Assistant  Secretary- 
|FR  Doc.  88-21107  Filed  9-14-88;  8:45  am} 
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lAgreemenl  No.  DE-FC07-tD12833] 

Intent  to  Negotiate  a  Cooperative 
Agreement;  Union  Carbide  Corp. 

aoency:  Department  of  Enei^. 
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action:  Intent  to  negotiate  a 
cooperative  agreement;  Union  Carbide 
Corporation. 

SUMMARY:  Oxygen  Enriched  Combustion 

System  Performance  Study 

The  U.S.  Department  of  Energy  |DOE), 
Idaho  Operation?  Office,  intends  to 
negotiate  on  a  non  competitive  basis 
with  Union  Carbide  Corporation,  Lmde 
Division.  Old  Saw  Mill  River  Road. 
Tarrytown.  NY  10591.  The  Cooperative 
Agreement  will  be  an  extension  of  an 
ongoing  agreement  with  DOE  for  testing 
of  an  oxygen  enriched  combustion 
system  and  an  advanced  oxygen 
generation  system.  The  Participant  will 
(1)  evaluate  the  energy  savings  and  the 
performance  of  a  full  scale  90-100 
percent  oxygen  combustion  system  in  an 
on-line  industrial  glass  furnace,  and  (2) 
evaluate  the  performance  and  cost 
effectiveness  of  an  Advanced  Pressure 
Swing  Adsorption  Oxygen  Generation 
System  For  Combustion  Applications 
The  authority  and  justification  for 
Determination  of  Noncompetitive 
Financial  Assistance  (DNCFA).  is  DOE 
Financial  Assistance  Rules  10  CFR  Part 
600.7  (2Mil  (A)  and  (D):  (A)  The  activity 
to  be  funded  is  necessary  to  the 
sa!isfacIor>'  completion  of  or  is  a 
coutinuation  or  renewal  of,  an  activity 
presently  being  funded  by  DOE  or 
another  Federal  agency,  and  for  which 
competition  for  support  would  have  a 
significant  adverse  effect  on  continuity 
or  completion  of  the  activity.  (D)  The 
applicant  has  exclusive  domestic 
capability  to  perform  the  activity 
successfully,  based  upon  unique 
equipment,  proprietary  data,  technical 
expertise,  or  other  such  unique 
qualifications.  Public  response  may  be 
addressed  to  the  contract  specialist 
stated  below. 

Contact;  U.S.  Department  of  Energy. 
Idaho  Operations  Office.  785  DOE  Place. 
Idaho  Falls.  Idaho  83402.  Dallas  L 
Hoffer  Contract  Specialist  (208)  526- 
0014. 

Issued  ihts  7th  day  of  September,  at  Idaho 
Falls.  Idaho. 
September  7. 1988. 
Don  Ofte, 
Atanager. 
|FR  Doc.  88-21106  Filed  9-14-BB:  8:45  am) 

BILL»«G  COOC  64S0-O1-M 


action:  Notice  of  application  by  the 
Comision  Federal  de  Electncidad  for  a 
permit  to  construct,  connect,  operate 
and  maintain  electric  transmission 
facilities  at  the  international  border 
between  the  United  Slates  and  Mexico 


Economic  Regulatory  Administration 

|DoclietNO-PP-88) 

Application  for  a  Presidential  Permit: 
Comision  Federal  de  Electrk;idad 

agency:  Economic  Regulatory 
Administration.  Department  of  Energy. 


summary:  The  Comision  Federal  de 
Klf  ctncidad  (CFE).  an  agency  of  the 
Republic  of  Mexico,  has  applied  to  the 
Economic  Regulator>'  Administration 
(ERA)  of  the  Department  of  Energy  for  a 
Presidential  permit  to  construct, 
connect,  operate  and  maintain  electric 
transmission  facilities  at  the 
international  border  between  the  U.S. 
and  Mexico.  Specifically.  CFE  seeks 
permission  to  connect  with  existing 
electrical  distribution  facilities  owned 
and  operated  by  the  Rio  Grande  Electric 
Cooperative.  Inc.  of  Brackeltville, 
Texas,  for  the  purpose  of  importing 
electricity  for  use  m  the  townsile  of 
Boquillds  dt-l  Carmen.  Coahuila.  Mexico. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  j.  Como.  Department  of  Eners> 
Economic  Regulatory  Administration 
(RG-22).  1000  Independence  Avenue, 
SW..  Washington.  DC  20585.  (202) 
586-5935 
Lise  Courtney  M.  Howe.  Department  of 
Energy.  Office  of  General  Counsel 
(GC~41).  1000  Independence  Avenue. 
SW..  Washington.  DC  20585,  (202) 
.586-2900 
SUPPLEMENTARY  INFORMATION:  On  june 
28.  198ft.  CFE  applied  to  the  ERA. 
pursuant  to  Executive  Order  No.  10485, 
as  amended  by  Executive  Order  No. 
12038,  for  a  Presidential  permit  to 
construct,  connect,  operate  and  maintain 
a  14.400/24.900  volt  electric  distribution 
line  at  the  international  border  between 
the  US.  and  Mexico.  The  proposed 
facilities  would  consist  of  two  45  fool. 
Class  4  wood  poles  and  approximately 
845  feet  of  conductor  extending  from  the 
center  of  the  Rio  Grande  River  (the  U. S.- 
Mexican border)  to  the  existing 
distribution  facilities  owned  and 
operated  by  the  Rio  Grande  Electric 
Cooperative  and  located  approximately 
one  half  mile  north  of  Rio  Grande 
Village  in  Big  Bend  Park.  Texas.  The 
purpose  of  the  proposed  facilities. 
accoi^ing  to  the  apphcant,  is  to  provide 
electricity  to  the  townsite  of  Boquillas 
de  Carmen.  Coahuila.  Mexico,  which  is 
currently  without  eleclnc  ser\'ice, 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  for  a 
Presidential  permit  should  file  a  petition 
to  intervene  or  protest  with  Ihe 
Economic  Regulatory  Administration. 
Room  GA-093.  1000  independence 
Avenue.  SW.,  Washington.  DC  20585.  m 
accordance  with  |§  385211  or  3^*1.214  of 


the  Rules  of  Practice  and  Procedure  (18 
CFR  385-211.  385.214). 

Any  such  petitions  and  protests 
should  be  filed  on  or  before  (30  days 
from  this  notice)  Protests  will  be 
considered  by  the  FJIA  in  dt-terminm^ 
the  appropnaie  action  to  be  taken,  bi;l 
will  not  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
petition  to  interxene.  Copies  of  this 
application  will  be  made  available.  u}.'!^n 
request,  for  public  inspection  and 
copying  at  the  Department  of  Energy  s 
Freedom  of  information  Room,  Room 
lEr-OiMi.  Forrestal  Building,  1000 
Independence  Avenue.  SW., 
Washington.  DC.  from  9:00  a.m.  lo  4:00 
p.m..  Monday  through  Friday 

Issued  in  Washington.  DC.  on  Septembfrfl. 

Constance  1.  Buckley 
Acting  Director.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
\¥V.  Doc  88-21108  Filed  9-14-88;  8:45  am) 
BILUI«G  COOC  WSO-OI-M 


Office  Of  Energy  Research 

Basic  Energy  Sciences  Advisory 
Committee;  Open  Meeting 

Pvir^^iiant  to  the  provision  of  the 
Federul  Advisory  Committee  Act  (Pub. 
L  92-463.  86  Stat.  770).  notice  is  hereby 
given  of  the  following  meeting: 

Name.  Basic  Energy  Sciences  Advisory 
Committee  (BESAC).' 

Date  and  Time:  OcXober  \7  1988,  ftflOa  m.- 
5<»  p.m.:  October  la  198a  9:00  a.m.-3r00 
p.m.; 
«     Place:  Argonne  National  Laboratory. 
Building  201,  Room  275,  97O0  Stiuth  Cass 
Av(>nut-',  Arsonne.  lllmoiB  604M. 

Ci^ntoit:  Loins  C  lamuello.  Department  of 
Knergy.  OfTice  of  Basic  Enersy  Sciences  (F.R- 
111.  Office  of  Enersy  Resean;h.  Washington. 
DC  20545.  Telephone:  301-35^3081 

Purpose  of  the  Committee  To  provide 
edvice  on  a  continuing  basis  lo  the  Serre'rtry 
of  the  Department  of  Energy  (TXIE).  Ihrouph 
the  Direclor  of  Ener?:  Research,  on  the  rr-iiny 
complex  scientific  and  technical  issues  thiit 
anse  in  the  development  and  implementation 
of  the  Basic  Energy  Sciences  (BES)  program. 

Tentative  agendo: 

Briefings  and  discussions  of: 

October  J  7.  1988 

•  BESAC  Subcommittee  Rf  ports. 

•  Argonne  Research  Highlights. 

•  BESAC  1988  Report. 

•  Pubhc  Comment  (10  Minulp  Rule) 

October  J8,  1988 

•  BESAC  Subcommittee  Reports. 

•  Status  of  Panel  Study  on  Global  Change. 

•  BESAC1988  Report. 

•  Public  Comment  (lOMinutif  Rulel. 


BEST  COPY  AVAILABLE 
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Public  Parttcipatton:  The  meRting  li  open 
tD  the  public  Wntlen  itaietBenrs  may  b«  Hlaf! 
with  the  Conunittae  either  before  or  after  tne 
meeting.  Member*  of  the  public  who  wiah  to 
make  orat  statements  pensimng  la  aftenda 
I'emg  should  contact.  Lauis  C.  Unniello  at  the 
address  or  telephone  number  listed  above 
Requests  must  be  received  5  days  prior  to  thf 
meeting  and  reasonable  pmvision  will  be 
made  to  rnclude  the  presentation  on  the 
asienda  The  Chairperson  of  The  Committee  is 
empowered  to  conchict  the  meetinR  in  a 
fashion  that  wtll  facitftati;  the  nrderiy 
cundLict  of  business. 

Trvnscnpts  The  transcript  of  the  meetms 
Mill  he  available  for  public  revimv  and 
i.opvini?  St  the  Freedom  of  Informadon  Public 
Rriadin^  Room.  1&-19G.  Forrestal  Building. 
1 000  Independence  Avenue.  SW  . 
Wdshmjjion.  DC.  berwe«n  9;00  a.m.  and  4^00 
p.m  .  Mondav  through  Fnday  except  Federal 
holidays. 

liisiied  at  Washington,  [XJ  an  September 

12.  i^wa 

I  Robert  Fraoklin. 

Deputy  Aovigory-  CommiUaeManagemeni 

Officer 

[FR  Doc  88-21109  Filed  9-14-BB;  8:4S  am] 

eiLUMO  COOC  MHMII-II 


Fedenl  Energy  Regtriatory 

Commission 

I  Dockel  Nos.  Efla8-Se4-000.  et  al.  j 

Montsup  Electric  Co..  et  al.;  Electric 
Rote.  Smell  Power  Production,  and 
Interloclcing  Directorate  FIHngs 

Sfptemberl2  1988 

Take  notice  thdt  the  foilowing  Rhngs 
have  been  mdde  with  the  Commission; 
1.  Montaup  Electric  Company 
[Docket  \o   ERBft-384-000! 

Take  notice  that  on  September  I.  1988 
Montaup  Electnc  Company  (Montaup) 
tendered  for  fthng  an  amendment  to  ihe 
Unit  Sales  and  Contract  demand 
Agreement  between  Montaup  Pascoaj; 
Fire  Distnct  for  the  sale  of  capacity  and 
energy  from  Somerset  Unit  No  6  and 
Canal  Unit  \o  2  dated  November  1. 
1981  hs  amended  on  September  13.  1983 
(FERC  Rate  Schedule  No.  64).  This 
Amendment  extends  the  Canal  2  unit 
sale  at  the  existing  rate  of  $4.78  per  kw 
per  month  for  a  penod  of  four  years 
beginning  Novemberl.  1988  and 
provides  for  a  unit  sale  of  Somerset  6  at 
a  rate  of  $6,43  per  kilowatt  per  month  for 
a  two  year  penod  beginning  November 
1.  1988-  As  shown  in  the  amendment,  as 
the  amounts  of  capacity  and  energy 
from  the  unit  sales  decrease  they  are 
replaced  by  mcreased  amounts  of 
contract  demand  §ervice- 

Comment  dale  September  26. 1388.  in 
accordance  with  Standard  Paragraph  E 
a!  the  end  of  this  notice. 


2.  N4oiitei]p  Electric  Coinpaoy 

|n^)ckctNo  ER86-S8.S-O0O] 

Take  notice  that  on  September  1.  1988 
Montaup  Eleclnc  Company  (Montaup) 
tendered  for  filing  two  agreements, 
which  are  negotiated,  a6  a  single 
package 

The  first  is  a  contract  between 
Montaup  and  Middteborough  Ciae  and 
Electnc  Department  for  the  sale  of 
capacity  and  energy  from  Somerset  Unit 
No  6-  This  contract  le  for  a  term  of 
seven  years  begimung  .November  1. 
1^»88  Middleboroughs  entitlement 
percentage  wit)  be  1.7680%  (2  MW) 

The  capacity  charge  will  be  $e.4&/kW 
mo.  At  the  time  Mnnlaup  and 
Middleborough  negotiated  this  contract. 
a  cost  of  service  for  Soraprset  Unit  No.  6 
had  not  been  made  Montaup  estimated 
the  rate  to  be  S6.45/kW'-mo  The  actual 
rate  was  S7.14/kWmo-  Montaup  and 
Middleborough  agreed  to  une  the  S6.45/ 
kW-mo  month  eatiamte  as  the  rale  for 
this  contract 

Montaup  requests  that  this  contract 
be  made  effective  according  to  ila  terms 
on  November  1   1988.  The  contract 
provides  for  termination  by  either  party: 
and.  in  the  event  that  Ihe  contract  is 
terminated.  Montuap  and 
Middleborough  agreed  to  convert  the  2 
MW  Unit  Sale  to  a  ;:  MW  contract 
demand  Monldup  will  give  notice  of 
termination  of  the  l.'nit  Sales  Agreement 
on  October  31, 1988.  which  means  that 
(he  conversion  of  the  unit  sale  to 
contract  demand  service  will  occur  as  of 
November  1, 1990 

The  second  agreement  tendered  for 
filing  IS  an  amendment  to  Montaup's 
and  Middleboroughs  agreement  for 
contract  demand  service  to 
Middleborough  {FERC  Rate  Schedule 
No  75)  containing  terms  and  conditions 
applicable  to  the  2  MW  of  contract 
demand  to  be  added  on  November  1. 
1990  Montdup  requests  that  this 
amendment  be  made  effective  on  that 
lidte  Montaup  requests  waiver  of  the 
120  day  notice  requirement  to  permit  the 
amendment  to  be  filed  now  as  the 
parties  intended. 

Commf^nt  date'  September  26,  1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Niagars  Mofaewk  Powrer  Corporation 

IDocket  No  ERB8-586-00P] 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  [Niagara  Mohawk), 
on  September  I.  1088.  tendered  for  filing 
an  Agreement  between  Niagara 
Mohawk  and  The  City  of  Buffalo  (Public 
Body)  dated  August  29.  1088.  Niagara 
Mohawk  proposes  an  effective  date  of 
October  28.  1988  for  the  Agreemtnt. 


This  -Agreement  provides  for  Niagara 
Mohawk  to  allow  the  use  of  such 
portions  of  its  f  lectnc  s\  stem  and 
facilities  as  are  required  for  the  delivery 
of  Prefprencp  Power  to  Eligible 
Customers  <if  the  Ptibhc  Body  The 
Public  Body's  agent  purchases  the 
Preference  Power  from  the  Power 
Authority  of  the  State  of  New  York. 

Niagara  Mohawk  further  states  that 
the  proposed  rate  is  the  riite  per  kWhr 
charged  under  Niagara  Mohawks 
applicable,  residential  rate  tariff,  minus 
the  cost  of  fuel  included  \n  the  retail 
rates,  plus  additumal  A&G  expenses 
incurred  by  Niagara  Mohawk  as  a  result 
of  the  servicer  provided  the  Agency 
under  Ihe  Agreement.  Niagara  Mohawk 
states  that  the  rate  was  arrived  at 
through  arms-length  negotiation!> 
between  the  parties,  and  that  the 
proposed  rate  is  intended  to  produce  a 
retiim  to  Niagara  Mohawk  essentially 
equivalent  to  which  Niagara  Mohawk 
would  have  received  had  it  supplied  at 
us  residential  relail  rates  the  amount  of 
power  delivered  as  Preference  Power. 
Niagara  Mohawk  seeks  waiver  of  the 
notice  requirements,  slating  that  its 
metering  and  biUing  cycle  starts  on 
October  28  and  that  service  to  other 
Public  Elodies  will  (;omm«nce  that  day. 

Copies  of  this  filing  were  ser\-ed  upon 
the  Public  Senice  Commission  of  the 
State  of  New  York  the  City  of  Buffalo 

Comment  Dale:  September  26,  1988  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

4.  Caoal  Electric  Company 

(Docket  No  ER88-SB7-00n| 

Take  notice  that  on  September  2. 1988 
Canal  Electric  Company  (Canal) 
tendered  for  Tihng  a  Power  Contract  (the 
■'Power  Conlrnct  ")  between  Canal, 
Cfimbridge  Electnc  Light  Company  and 
Commonwealth  Electnc  Company  and 
an  NU  Units  Capacity  Acquisition 
Commitment  fThe  "Commitment").  The 
Power  Contract  implements  the  terms  of 
the  Capacity  Acquisition  Agreement 
IFERC  Rate" Schedule  No.  21)  and  the 
Commitment.  Such  Power  Contract 
recognizes  the  purchase  of  demand  and 
energy  by  Canal  from  Connecticut  Light 
and  Power  Company,  a  sut>sidiary  of 
Northeast  Utilities,  over  the  time  period 
November  1.  1988  to  October  31,  1989 
and  the  sale  of  such  power  to 
Cambndge  Electric  Light  Company  and 
Commonweatllh  Electric  Company. 
Canal  has  requested  that  the 
Commission's  notice  requirements  with 
respect  to  the  Cmmnitnient  be  waived 
pursuant  to  section  S5.ll  of  the 
Commission  «  regulations  in  order  to 
allow  the  tendered  rate  change  to 
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become  effective  as  of  November  1. 
1988. 

Comment  Dale:  September  26, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Columbus  Southern  Power  Company 

[Docket  No-  ER6B~S8fi-0(Kil 

Take  notice  that  Columbus  Southern 
Power  Company  (CSPCo)  on  September 
2.  1988.  tendered  for  filing  proposed 
modifications  to  its  Rate  Schedules  for 
Municipal  Wholesale  Service — Cily  of 
Westemville  and  Revised  Municipal 
W'holesale  Service.  The  proposed 
modifications  pertain  to  CSPCo's  FERC 
fuel  adjustment  clauses  and  reflect  the 
fact  that  the  operating  subsidianes  of 
the  American  Electric  Power  (AEP) 
System,  including  CSPCo,  plan  to 
change  the  basis  of  the  economic 
dispatch  of  their  generating  plants  from 
an  average  cost  to  a  marginal  cost 
method  as  of  October  1.  1988. 

CSPCo  is  proposing  to  modify  its 
FERC  fuel  adjustment  clauses  during  a 
verification  period  as  necessary  to 
permit  the  initial  recovery  of  costs 
recovered  under  its  FERC  fuel 
adiustment  clauses  to  be  based  upon  an 
estimate  and  to  prevent  the  recovery  of 
any  increases  in  cost  thai  may  result 
from  the  new  dispatch  methodology 
CSPCo  stales  thai  the  proposed 
modifications  do  not  increase  the  costs 
to  be  passed  on  to  CSPCo's  firm 
wholesale  customers  under  its  FERC  fuel 
adjustment  clauses 

Copies  of  ibis  filing  were  served  upon 
CSPCo's  jurisdictional  customers  and 
the  Public  Utilibes  Commission  of  Ohio. 

Comment  date:  September  26. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Kentucky  Power  Company 

IDvickel  No.  ER88-5a9~0001 

Take  notice  that  Kentucky  Power 
Company  (KPCo)  on  September  2. 1988 
tendered  for  filing  proposed 
modifications  to  its  FERC  Rate  Schedule 
No- 13.  The  proposed  modifications 
pertain  to  KPCos  FERC  fuel  adjustment 
clause  and  reflect  the  fact  that  the 
operating  subsidiaries  of  the  American 
Electric  Power  (AEP)  System,  including 
KPCo.  plan  to  change  the  basis  of  the 
economic  dispatch  of  their  generating 
plants  from  an  average  cost  to  a 
marginal  cost  method  as  of  October  1. 
1988 

KPCo  is  proposing  to  modify  its  FERC 
fuel  adjustment  clause  during  a 
verification  period  as  necessary  to 
permit  the  initial  recovery  of  costs 
recovered  under  its  FERC  fuel 
adjustment  clause  to  be  based  upon  an 
estimate  and  to  prevent  the  recovery  of 
any  increases  in  cost  that  may  result 
from  Ihe  new  dispatch  methodology. 
KPCo  slates  that  the  proposed 


modifications  do  not  increase  the  costs 
to  be  passed  on  to  KPCo's  firm 
wholesale  customer  under  its  FERC  fuel 
adjustment  clause. 

Copies  of  the  filing  were  served  upon 
KPCo's  jurisdictional  customer  and  the 
Kentucky  Public  Servire  Commission. 

Comwent  date:  September  26. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Centra)  Vermont  Public  Ser\ice 
Corporation 

[Docket  No.  £RB6-S90~000] 

Take  notice  that  on  September  1. 1988 
Central  Vermont  Public  Service 
Corporation  ("Central  Vermont"  or  "the 
Company")  filed  a  notice  of  termination 
of  system  power  service  to  Vermont 
Electric  Generation  and  Transmission 
Cooperative,  Inc.  ( "VEC"),  Central 
Vermont  provides  VEC  with  system 
power  pursuant  to  a  Power  Purchase 
Contract,  designated  Rate  Schedule  FPC 
No.  88,  effective  November  1. 1975.  That 
contract  provides  that  either  party  may 
terminate  the  contract  on  four  years' 
notice.  The  Company  provided  notice  by 
letter  dated  February  23. 1984  that  it 
would  terminate  the  contract  effective 
October  31. 1988. 

The  Company  stales  that  copies  of  Ihe 
filing  have  been  mailed  to  VEC  and  to 
the  Vermont  Public  Service  Board. 

Comment  date:  September  26. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  Ihe  end  of  this  notice. 


served  on  all  electric  utility  syslems 
rending  or  receiving  service  under  the 
NEPOOL  Agreement  and  on  the  public 
utility  regulatory  commissions  of 
Connecticut,  Maine.  Massachusetts. 
New  Hampshire.  Rhode  Island  and 
Vermont. 

Comment  date:  September  26, 1988.  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  nobce. 

Standard  Paragraphs 

E  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  moiion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NW..  Washington, 
DC  20426.  in  accordance  with  Rules  21} 
and  214  of  the  Commissions  Rules  of 
Practice  and  Procedure  (Ifi  CFR  385  2 n 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Proiesls  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestantfi  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasbeU. 
Acting  Secretory. 

(FR  Doa  88-21079  Filed  &-14~aa:  8:45  8m| 
BIUMG  COOC  f717-01-« 


8-  New  England  Power  Pool 

(Docket  No  KR 88-582-000] 

Take  notice  that  on  September  1.  1988, 
Ihe  New  Fjigland  Power  Pool  (NEPOOL) 
Executive  Committee  filed  a  Supplement 
to  NEPOOL  Agreement,  dated  as  of 
August  31. 1988.  (Supplement)  which 
contains  increased  Capability 
Responsibilitv  charges  under  the 
NEPOOL  Agreement  (NEPOOL  FPC  No 
2),  dated  as  of  September  1, 1R71.  as 
previously  amended  by  iwenlyfive  (25) 
amendments. 

The  NEPOOL  Execubve  Committee 
slates  that  Ihe  pool  Capability 
Responsibility  adjustment  charge  and 
Capability  Responsibility  deficiency 
charge  have  been  changed  pursuant  to 
sections  9.4(b)  and  9.4(d)  of  the  NEPOOL 
Agreement  in  order  to  accomplish  the 
bulk  power  reliabilily  objectives  of 
NEPOOL  and  to  provide  Ihe  equitable 
sharing  of  costs  and  benefits  of  the  pool. 
The  NEPOOL  Executive  Committee  has 
requested  that  the  change  Capability 
Responsibility  charges  be  permitted  to 
become  efTecbve  on  November  1. 1988. 
the  beginning  of  the  next  pool  Power 
Year. 

The  NEPOOL  Executive  Commillee 
slates  that  copies  of  ihe  filing  were 


(Project  No.  9403-0001 

Hoskins  Diversified  Industries; 
Availability  of  Environmental 
Assessment 

Seplt?niberl2,19a8. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  IH  CKR  Part  380  (Order  No 
486.  52  FR  478971,  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
applicabon  for  exemption  for  the 
proposed  Mascoma  Hydroelectric 
Project  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  project.  In  the  EA.  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  tht- 
proposed  project  and  has  concluded  ihdt 
approval  of  the  proposed  project,  with 
appropriate  mitigative  measures,  wou';d 
not  conslilutp  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  1000.  of  the  Commission's  offices 
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at  825  North  Capitol  Street  NE.. 
Waahington.  DC  2(M26 
LomD.  CMhall. 

Acting  Serrf^ary 

im  Doe  ae-noBo  Piled  9-14-88;  8-45  ami 

muHO  COOC  tn7.4Mi 


IDockM  No*.  RP««-147-()01;  R1>a»-<S-00e. 
TOa9-1-31-000;  RPM-24»-0OOI 

Arkia  Energy  Resoureae;  HUng  o< 
RevtMd  Term  Stw«tt  Reflecting  Tariff 
Adjustment  and  Revised  Tariff 
Language 

September  12, 1408 

Take  notice  that  oti  September  1,  lyttfl. 
Arkla  Energy  Resources  (AER).  a 
division  of  Arkla,  Inc..  tendered  Tor  filing 
the  following  tariff  sheets: 

On^nal  vmune  Na  3     ,       ""  ^^1  ^^^ 


|i)  Ooc««»«>  np-«-i4'-ooo  Sumnim  Tanit 


1  <tt  Substitute  2tx3  Rev 

Isl  Substitute  Znd  Rev 

d5rhn«v  stmm  i96 

46tnRev  Shew  * 

1 «  Si*»trtijTe  «h  B«v 

i«tSub«niM6tr>n«w 

Shmm  167 

Shwli2A. 

1st  SutwWute  5m  «ev 

'  SI  Substitut*  81h  Rev 

Sh«W  19M 

Sheet  12A- 

1  St  SutosWule  5*  «ev 

islSobtmulegn^Rev 

Sheet  '978 

Siyem  ISC 

1  St  SuDsntuie  7th  Raw 

tsl  SubSttuia  i'}th  Rev 

Sr>«et  197C 

Sheet  t?D 

)  SI  SobsWote  4th  Rev 

lttS4ibrtlute6V>Rev 

Sheet  137D 

Sheet  12E 

1  St  Sobstnute  «r>  Rov 

t«  Substmne  3tri  Rev 

5f>a«  'M 

Sheet  i2f 

1  St  Sobstrtute  5lh  Rev 

S^eei  TSSA- 

•  iMy  1.  1888 


6l^  RevaM  Owol  NO- 
187* 

em  neviMd  SMei  Ms 
tare 

8m  Rewtsed  Sneet  No 

187C 
5I^  RevtsM  SlMel  Mo 

1870 


401  Sucsnum  48t^  Rev 

4th  Subttmrte  47t^  Rev 

5^ee1  4 
9«t  RewMd  Steer  rw 

12S 

lOlh  RxMad  Sheet  No 

12C 
tllh  Rew«ad  Sheet  No 

120 
nti  RoMsee  Sheet  No 

12t 
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(4(  OoctCBt  Wo.  HW9~    TjOH  9hM(5  rMeCMng 
TMwOr-ftv  Costs 


OngMlShMlMo   ie&.2^  Onoral  Stwei  No.  4.  V 


In  (1)  above  the  substitute  tariff  sheets 
are  being  filed  to  become  effactwe  {une 

1.  1986  pursuant  to  Commissian  letter 


ordRT  dated  AuRual  12.  1968  rf?quinng 
AER  to  make  certain  chanjies  which 
were  onginHily  filed  by  Z.  IHHH  in 
accorddncH  wi'h  Order  4HH 

In  (2)  above  the  subfttitute  tanff  sheets 
are  being  filed  to  become  effective  |uly 
1.  1988  which  supersede  the  sheets 
ryissued  in  (1|  above  and  also  refiecl  the 
'.hanye  from  an  Mcf  to  an  MMBTU  basis 
^^  pnivided  in  AER  «  cnmph/ince  filing 
^■fffctivt!  luly  1.  1988 

in  13)  Above  these  Idnff  sheets  reflect 
AER  s  second  quarterly  PGA  fihng 
under  the  Commissions  transitional 
rules  of  Order  No.  483. 

The  proposed  changes  would  incrpase 
AER  system  cost  hy  $36s#.B4e  and  Its 
)Liriadictional  sales  and  8er\'ice  by 
$97,890  for  the  PGA  penod  of  October. 
November  and  December  l«eft  as 
adjusted. 

In  (4)  sbove  these  tanff  sheets  reflect 
the  allocation  of  take-or-pay  demand 
costs  to  AER's  lunsdictional  customers 
which  were  billed  to  AER  by  United  Lias 
Pipe  Line  Company  pursuant  to 
C'lmmiasion  order  in  Docket  Nos  RP88- 
2" -002  and  RP85-209-m2 

Any  person  desiring  to  be  heard  or  to 
prtitest  satd  filing  should  file  a  motion  to 
intervene  or  protest  wnth  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Sections 
211  and  Z14  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  3*5.211 
and  385.214)  All  such  mobons  or 
protests  should  be  filed  on  ot  before 
September  19,  1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestaots  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  mterv-ene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection. 
UisO.CsshsU. 
Acting  SeawUuy. 

i  PR  Uoc.  as-ZIOBl  Flkid  0-14-«a.  8:46  ao)| 
SIIXINQ  COOC  67U-01-M 


IDocket  Nos.  TQ89-1-33-000  and  T1ire»-i- 
33-0001 

EJ  Paso  Natural  Oas  Co.;  Propose<l 
Chan^aa  In  FERC  Gas  Tariff 

September  12. 13SB 

Take  notice  that  El  Paso  Natural  Gas 
Company  ("El  Paso  |.  uq  August  IMia. 
tendered  for  filing  pursuant  to  Purt  154 
of  the  Fuderal  Energy  RtiauUlory 
Comrawsiun  s  fCommisaioD  J 
Regulations  undor  the  Natural  Gas  Act 
d  notice  of 


(0  A  Quarterly  Adiustment  in  Rales 

for  nirisduTtiunal  gds  serviije  renderfd  lo 
sales  customers  served  by  El  Paso  s 
interstate  gas  transmission  system 
under  rate  schedules  affected  by  and 
subject  to  £1  Paso  s  FERC  G&s  Tariff  and 
pursuant  to  the  Commission's  order 
issued  March  31. 19W.  at  Dorket  Nos. 
TAaa~»-a3-«)0  and  TAfltt-l-33-OOO: 

In)  A  request  for  waiver  to  permit  HI 
Pyso  lo  suspend  collection  of  its 
Account  Iff!  surcharge  until  its  Chs 
Inventory  Charge  ("GIC*'|  mechanism 
can  be  made  effective  at  which  time  the 
deferrals  to  Account  191  will  be 
collected  through  direct  hilling: 

[iii)  An  adjustment  to  the  Special 
Uquid  Surcharge  rate  for  east-of- 
Califomia  (me-part  rale,  jurisdiclional 
sales  customers  of  El  Paso,  pursuant  to 
El  Paso's  Settlement  at  Docket  No, 
RPB6-157-000;  and 

[n )  A  change  m  the  Annu.il  Charge 
Adjustment  ("ACA  *)  for  junsdictionfll 
sales  cuHtomers  and  shippers. 

El  Paso  tendered  certain  alternative 
tariff  sheets  in  compliance  with  its  PCA 
provisions  which  refiecl  a  nel  increase 
of  S2.H999  per  dth  in  rates  above  those 
rates  in  effect  on  July  1,  1988, 

El  Paso  states  it  sulimltted  primary 
lariff  sheets  which  do  noi  reflect  the 
collection  of  Account  191  surcharges, 
and  result  in  rates  that  are  S2.B043  per 
dfh  less  than  those  rates  proposed  under 
the  alternative  tariff  sheets,  and  an 
increase  of  S0.0956  per  dth  above  those 
rates  in  effect  on  |uly  1.  1988. 

El  Paso  stales  that  it  is  presently 
involved  in  settlement  discussions 
related  to  numerous  proceedings 
pending  before  the  Commission 
includmg,  in  particular,  El  Paso  s 
proposed  Gas  Inventory  Charge  ("QIC) 
mechanism  pending  at  Docket  No. 
CPtl8-^34-000  In  such  proceeding.  EI 
Paso  has  proposed  to  collect  the 
Account  191  balance  through  a  direct 
billing  mechanism  upon  the 
Commission's  approval  and  El  Pasos 
acceptance  of  such  GIC  In  view  of  the 
pendency  of  such  proposal,  as  a 
transitional  measure,  El  Paso  requested 
that  the  Commission  grant  waiver  of 
that  portion  of  section  19.4  of  section  19. 
Purchased  Gas  Cost  Adjustment 
Provision  of  the  General  Terms  and 
Conditions  in  El  Pasos  FERC  Cis  Tariff. 
First  Revised  Volume  No.  1,  so  as  to 
pemul  suspension  of  the  collection  of 
the  Account  191  block  balances  through 
surcharges  during  the  interim  period 
prior  lo  the  effective  date  of  its  GIC,  El 
Pasu  proposed  and  requesled 
authorization  to  continue  to  record 
canning  charges  on  its  unrecovercd  gas 
costs  during  the  period  the  collection  df 
its  surcharge  is  under  suspension.  El 
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Paso  requesttKl  that  the  waiver 
requested  be  granted  for  the  period  its 
GIC  proposal  is  pending  before  the 
([Commission;  subject,  however,  lo  the 
underslandmg  that  the  appropriutene^is 
of  such  waiver  may  be  reviewed  upon 
each  quarterly  PGA  tiling  made  by  El 
Paso  and  subject  further,  to  El  Paso's 
right  to  reinstitute  collection  of  the 
surcharge  if  £1  Paso  s  proposed  GIC  is 
rejected  by  the  Commission  or.  if 
approved  with  condMJons.  is  not 
implemented  by  El  Paso. 

El  Paso  states  that  this  request  for 
waiver  should  be  granted  because;  (i)  It 
will  avoid  unnecessary  increases  in  El 
Paso's  take-or-pay  exposure,  the  costs 
which  will  largely  be  billed  to  its 
customers;  (li)  it  will  ensure  correct 
market  signals  are  sent  concerning  the 
current  cost  of  El  Paso's  gas.  and  (lii)  it 
will  eliminate  improper  cost  shifting 
among  El  Paso's  customers. 

Further.  El  Paso  slates  it  proposed  a 
revised  Special  Liquid  Surcharge  for  El 
Paso's  one-part  rate  customers  of 
S0.1997  per  dth  pursuant  to  the  O^er  of 
Settlement  at  Docket  No.  RP8&-157-OO0. 
which  is  an  increase  of  S0.02B3  per  dth 
above  the  Special  Liquid  Surcharge  in 
effect  for  the  period  October  1. 1967 
through  September  30,  1988. 

EI  Paso  states  that  the  ACA 
authorized  by  the  Commission  in  its 
statement  dated  |iine  30.  1968.  to  be 
collected  by  pipelines  for  the  fiscal  year 
commencing  bctolier  1,  1968.  is  $0.0018 
per  Mcf  [the  equivalent  in  El  Paso's 
rates  is  $0.0017  per  dth)  Accordingly. 
the  tendered  tanff  sheets  when  accepted 
for  filing  and  permitted  to  become 
effective,  will  decrease  El  Paso's  current 
ACA  of  $0.0020  per  dth  by  $0,003  per  dth 
for  sales  and  transportation  rales. 

EI  Paso  resj)erlfui!y  requests  that  the 
Commission  grant  suth  waivers  of  its 
applicable  rules  and  regulabons  as  may 
be  necessary  to  permit  the  tendered 
primary  tariff  sheets  to  become  effective 
October  1,  1988.  In  the  event  the 
Commission  does  not  accept  El  Paso's 
primary  tanff  sheets.  El  Paso  tendered 
alternative  tanff  sheets  which  El  Paso 
proposes  be  made  effective  m  lieu  of 
their  pnmary  counterparis-  Additionally. 
FI  Paso  requests  that  those  tariff  sheets 
iippiicable  to  the  transportabon  rales 
reflecting  the  revision  in  the  ACA 
charges  be  made  effective  October  1, 
1988. 

Copies  of  the  filing  were  served  upon 
all  of  El  Paso's  interstate  pipeline 
system  customers,  all  parlies  of  record 
at  Docket  Nos  TA88-^33-000.  TA86~1- 
3.'M)00  and  RP86-157-000.  and  all 
mleresled  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  (o 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washmgton. 
DC  20428.  m  accordance  with  Sections 
385-214  and  385-211  of  the  Commission  a 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
Sept.  16. 1966  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropnale  action  to  be 
taken,  but  will  not  ser\'e  to  make 
proteslanls  parties  lo  the  proceeding. 
Any  person  wishmg  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casbell. 
A  clwg  Secretary. 
[PR  Doc  88-21082  Filed  9-14-68;  a-45  ami 

BtLUNQ  COCK  SriT-OVH 

{Docket  Nos.  TAa9-51-000  and  TIMS-SI- 
0001 

Great  Lakes  Gas  Transmission  Co.; 
Proposed  Clianges  In  F.E.R.C.  Gas 
Tariff;  Purchased  Gas  Adjustment 
Clause  Provisions 

ScpipmhenZ.  1W9- 

Take  notice  that  Great  Lakes  Gas 
Transmission  Company  ("Great  Lakes") 
on  September  1,  1988.  tendered  for  filing 
Second  Substitute  Sixth  Revised  Sheet 
No,  54~A,  Sixteenth  Revised  Sheet  Nos. 
57(i)  and  57(ii),  First  Revised  Sheet  No. 
57(iv)  and  Third  Revised  Sheet  No.  57(v) 
to  Its  FERC  Gas  Tanff.  First  Revised 
Volume  No.  1  and  Second  Substitute 
Sixth  Revised  Sheet  Nos.  53-C  and  78-C 
of  Original  Volume  No  2. 

Great  Lakes  slates  First  Revised  Sheet 
No.  57(iv|  reflects  the  new  ACA  rates  to 
be  changed  per  the  Annual  Charge 
Adjustment  Clause  provisions 
estabbshed  by  the  Commission  in  Order 
No.  472.  issued  on  May  29.  1987  The 
new  .^CA  rate  to  be  charged  by  Great 
Lakes  is  per  FERC  notice  given  on  June 
30,  1988  and  is  lo  be  effective  October  1. 
1988. 

Greol  Lakes  states  Second  Substitute 
Sixth  Revised  Sheet  Nos.  54-A  of  Firsl 
Revised  Volume  No  1  and  53-C  and  78- 
C  of  Original  Volume  No,  2  are  beir^ 
submitted  to  refiecl  the  Compulation  of 
Current  Month  Unrecovered  Purchased 
Gas  Cost  on  an  annual,  as  opposed  to  a 
six  month  accrual  penod.  in  order  to 
conform  lu  the  Commission's 
Regulations  as  set  forth  m  Order  483. 

Greal  Lakes  states  Sixteenth  Revised 
Sheet  Nos.  57(i)  and  57(ii)  and  Third 
Revised  Sheet  No.  57(vl  reflect  a 
purchased  gas  cost  surcharge  resulting 
from  matnlairung  tmrecovered 
purchased  gas  cost  accounts  for  the 


penod  ctimmencing  March  1,  1988  and 
endmg  [une  30. 1988  These  surcharge 
rates  are  to  be  effective  for  the  four 
month  penod  commencing  November  1, 
1988.  m  accordance  with  the 
Commission's  policy  requinng  the 
amortization  of  deferred  gas  costs  over 
a  similar  penod  of  time  as  the  deferrals 
accumulated,  as  slated  in  the  Transibcn 
Rules  of  Order  483  and  section  154.310 
of  the  Commission's  rate  effecbve  for 
the  period  of  March  1. 1989  through 
October  31. 1989  Also  reflected  on  thesp 
tanff  sheets  are  revised  current  PGA 
rates  for  the  months  of  November  and 
December,  1988  and  Januarj-,  1989  which 
reflects  the  latest  estimated  gas  costs  as 
provided  by  Great  Lakes'  sole  supplier 
of  natural  gas.  TransCanada  Pipelines 
Limited. 

Any  person  desmng  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  wTth  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  All  such 
motions  or  protests  in  Docket  No.  TA8S+- 
1-51-000  should  be  filed  on  or  before 
October  4,  1988.  and  alt  such  motions  or 
protests  in  Docket  No  TM89-1-51-000 
should  be  filed  on  or  before  September 
19. 1988  Protests  will  be  considi^-ivd  by 
the  Commission  m  determining  the 
appropriate  action  lo  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Cummisston  and  are 
available  for  public  inspection. 
Lois  D.  CashelL 
Acting  Secrrtary. 

(FR  Doc.  88-21063  Filed  9-14-88:  MS  SId| 
BILUHG  COOC  «717-OV.« 


i  Docket  No.  CPW-557-0001 

Koch  Hydrocarbon  Co.;  Petition  for 
Declaratory  Order  or  Application  for 
Certification 

September  12. 1988. 

Take  notice  thai  on  August  22. 1988,* 
Koch  Hydrocarbon  Company  (Koch). 
4111  East  37lh  Street  North,  Wichita. 
Kansas  67220.  filed  in  Docket  No.  CP88- 
557-000  a  petition  for  a  declaratory 
order  pursuant  to  Ruie  207  of  the  Rules 
of  Practice  and  Procedure  of  the 
Commission  [18  CKR  385.207}  requesting 
that  the  Commission  determine  and 


'  The  pennon  for  declAr»iory  order  wee  KmdermJ 
for  filing  on  July  1l.  ISSft  however.  ih«  fee  required 
b>  S  381.207  of  Ute  ContmiSMon  •  Rules  tIS  CFR 
381.2071  W8I  not  paid  unul  August  2Z.  19&S.  SectMn 
361  103  of  lh«  CommiMione  Rules  pruvidrt  th«l  thr 
Filing  date  ii  (be  date  on  wliich  the  fee  \%  paid, 
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declare  thdi  it  has  no  junsdiction  over  a 
proposed  pipeline  to  be  constructed  and 
operated  by  Koch  in  the  Slate  of  North 
Dakota.  Koch  contends  thdt  the 
proposed  facilities  are  gathering 
facilities  and  are  therefore,  exempt  from 
the  certificate  requirements  of  section 
7fr)  of  the  \.ifural  Gas  Act. 

Koch  states  thdt  It  operates  a  gas 
gathering  system  which  is  connected  to 
nver  500  Wf  lis  Inr.dted  in  the  States  of 
North  Ddkutrf  tind  Montana.  Koch 
further  stdtes  that  the  gas  that  is 
gathered  through  such  system  is 
processed  ^t  its  McKenzie  plant  located 
in  North  Dakola.  Koch  indicates  that  the 
outlet  of  the  plant  is  connected  to  the 
pipeline  facilities  of  Wilhston  Basin 
Interstate  Pipeline  Company  (Wilhston). 

Koch  stales  that  beginning  m  1983, 
Wilhston  refused  to  purchase  and 
accept  delivery  of  all  of  the  gas 
processed  and  tendered  to  it  at  the 
McKenzie  plant.  Koch  further  states 
that,  currently,  Wilhston  refuses  to 
purchase  any  gas  from  the  plant. 
Accordingly.  Koch  proposes  to  construct 
and  operate  a  pipeline  from  the  tailgate 
of  the  McKenzie  plant  to  a  point  of 
interconnectlun  on  the  pipeline  system 
of  Northern  Border  Pipeline  Company 
(Northern  Border)  in  North  Dakota  to 
establish  an  additional  first  sale  point 
for  the  gas  processed  at  the  McKenzie 
plant. 

Koch  slates  that  the  proposed 
facilities  would  consist  of  approximately 
31  miles  of  12.75-inch  O  D.  pipeline  and 
would  have  a  capacity  of  45,000  Mcf  of 
gas  per  day-  Koch  further  states  that  it 
would  retain  title  to  all  gas  tranported 
through  the  proposed  pipeline  until  it 
reaches  the  Northern  Border 
interconnection,  at  which  point  the  gas 
would  be  sold  and  the  proceeds 
distributed,  the  same  as  if  the  gas  had 
been  sold  at  the  McKenzie  plant 
tailgate.  Koch  contents  that  the 
proposed  facilities  perform  a  gathering 
function  under  the  "primary  function" 
test  set  forth  in  Farmland  Industries. 
!nc.  23  FERC  ^  6V063  (19831- 

Altematively,  in  the  event  the 
Commission  concluded  that  the 
proposed  facilities  and  transactions 
involved  are  lunsdictional,  Koch 
requests  the  issuance  of  a  certificate  of 
public  convenience  and  necessity 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  which  authorizes  the 
r.(mstrurlion  and  operation  of  the 
proposed  line 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  October  3. 
19fta.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20428,  a  motion  to  intervene  or  a 


protest  in  acxordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385,211)  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  proiestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceedin^r  to 
participate  as  a  parly  in  any  heartn^^ 
therein  must  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules. 

Lois  O.  Cashell, 
Acting  Secretary 

|FR  Ooc.  88-21064  Filed  0-14-88: 8:45  Bm) 
BlUiMG  CODC  C717-41-M 


IDocket  No.  TAe»-l-S-0001 

Midwestern  Gas  Transmission  Co.; 
Tariff  Filing  and  Rate  Filing  Pursuant 
to  Tariff  Rate  Adjustment  Provisions 

September  12, 1988. 

Take  notice  thai  on  September  1. 1988, 
Midwestern  Gas  Transmission 
Company  (Mtdweatem).  tendered  for 
filing  ten  copies  of  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff  proposed 
to  be  effective  November  1.  1988: 

Original  Volume  No.  1 

Thirty-Third  Revised  Sheet  No.  6 

Midwestern  stales  that  the  purpose  of 
this  filing  18  to  implement  a  Purchased 
Gas  Adjustment  (PCA)  rate  adjustment 
applicable  to  Midwestem's  Northern 
System  Rate  Schedules  CR-2.  CR1^2. 
SR-2  and  1-2  to  be  effective  November 
1,  1988. 

Midwestern  slates  that  the  current 
Adjustment  reflected  on  Thirty-Third 
Revised  Sheet  No.  6  consist  of  a 
negative  adjustment  of  S  29  to  the 
Demand  Rate  (D-1)  for  Rale  Schedules 
CR-2  and  CRIr-2,  a  negative  adjustment 
of  S.0238  to  the  Commodity  Rate  for 
Rate  Schedule  SR-2.  a  negative 
adjustment  of  S.0095  to  the  Commodity 
Rate  for  Rate  Schedule  1-2.  and  a 
positive  adjustment  of  S-1245  to  the  Gas 
Rate.  Thirty-Third  Revised  Sheet  No  6 
also  reflects  a  Surcharge  for  Amortizing 
the  Unrecovered  Gas  Cost  Account  for 
the  Northern  System,  consisting  of  a 
negative  demand  surcharge  of  $43  per 
Dkt  and  a  negative  gas  surcharge  of 
S.3187  per  Dkt. 

Midwestern  states  that  copies  of  this 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions- 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 


Energy  Regulatory'  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  All  such 
motions  or  protests  should  be  filed  on  or 
before  October  4.  1968-  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
proteslanis  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaBhell. 
Acting  S*.Ktviary. 
IFR  Doc.  88-21065  Filed  fr-14-88;  8:45  ami 

WLUNQ  COM  6717-01-li 


[  Docket  Nos.  TO89-1-S-O00  and  TMS9-2-S- 

0001 

Midwestern  Gas  Transmission  Co.; 
Rate  Filing  Pursuant  to  Tariff  Rate 
Adjustment  Provisions 

StrplersibtT  11.  !*»(>« 

Take  notice  that  on  September  1, 1988, 
Midwestern  Gas  Transmission 
Company  (Midwestern)  filed  Thirty- 
Ninth  Revised  Sheet  No.  5  to  Original 
Volume  No.  1  of  its  FERC  Gas  Tariff,  to 
be  effective  October  1. 1988. 

Midwestern  states  that  the  purpose  of 
the  filing  is  to  reflect  a  PGA  rate 
adjustment  for  its  Southern  System  for 
the  quarterly  period  of  October  through 
December  and  to  institute  a  surcharge  to 
amortize  unrecovered  gas  costs 
accumulated  October  1. 1987  through 
March  31. 1988  over  the  period  October 
1. 1988  through  March  31.  1989. 
Midwestern  is  also  filing  Alternate 
Thirty-Ninth  Revised  Sheet  No.  5  in  the 
event  the  Commission  denies 
Midwestem's  motion  requesting  a 
waiver  of  the  transitional  rules  of  the 
new  PGA  Regulations  requested  in  a 
separate  filing.  Midwestern  has  revised 
the  Annual  Charge  Adjustment  to  reflect 
the  new  ACA  charge. 

Midwestern  states  the  Purchased  Gas 
Cost  Rale  Adjustments  reflected  on 
Thirty-Ninth  Revised  Sheet  No  5 
consists  of  a  2554  cents  per  dekatherm 
applicable  to  the  gas  component  of 
Midwestem's  sales  rales,  a  ($.07)  per 
dekatherm  adjustment  applicable  to  the 
Demand  Di  component  and  a  (0003) 
cents  per  dekatherm  adjustment 
applicable  to  the  Demand  Di  component 
of  Midwestem's  rates.  The  surcharge  to 
amortize  unrecovered  gas  costs  of  a  (31 ) 
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cent  per  dekatherm  demand  surchanw 
and  a  2.04  cent  gas  rate  surcharge. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  on  its  Southern 
System  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Knergy  Regulatory  Commission.  825 
North  Capitol  Street  NE  .  Washington. 
IX:  20426.  in  accordance  with  Rules  211 
and  214  of  ihr  Commission's  Rules  of 
Practice  and  l*rocedure  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  19. 1968.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  mlervt^ne: 
provided,  however,  thai  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  motion.  Copies 
of  this  filing  arc  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
l^U  D.  CaalwU. 
A  ctir^  Secretary. 

|FR  Uoc  88-Z1086  Filed  9-14-68;  8:45  am) 
BiLUNa  CODE  crir-^t-M 


IDocket  Mo  TM89-1-76-O0O1 

Overthrust  Pipeline  Co.;  Tariff  Filing 

September  i;^  1988- 

Take  notice  that  on  September  1, 1988, 
Overthrust  Pipeline  Company 
(Ovcrthrust).  pursuant  to  16  CtT? 
154.38(d)(6|  and  Part  382.  tendered  for 
filing  and  acceptance  Sixth  Revised 
Sheet  No.  6  ot  its  FERC  Gas  Tariff, 
Original  Volume  .No.  1. 

Overthrust  states  that  this  filing 
implements  the  annual  charge  unit  rate 
of  $0.0018  per  Mcf  in  each  of  its 
transportatiun  rate  schedules. 
Overlhnisl  requests  an  effective  date  of 
October  1.  1988,  for  the  tendered  tariff 
sheet. 

Copies  of  the  filing  were  served  upon 
Overthrust's  jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  19, 1988.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  in1er\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lots  D.  Cashell, 
AcUnn  Secretary: 

IFF  Doc  88-21067  Filed  9-14-88;  8:45  am) 
BtUJNG  COOC  irtT-OI-M 

(t>OCket  No.  TM89- 1-36-000 1 
Ouestar  Pipeline  Co^  Tariff  Filing 

Sopl^niber  12.  !!««. 

Take  notice  that  on  September  1.  1988. 
Questar  Pipeline  Company  (Questar 
Pipeline),  pursuant  to  18  CFR 
154.38|di(6)  and  Part  382.  tendered  for 
filing  and  acceptance  Sixteenth  Revised 
Sheet  No.  12  lo  First  Revised  Volume 
No.  1,  Sixth  Revised  Sheet  No.  5  to 
Original  Volume  .No.  1-A  and  Ninth 
Revised  Sheet  No.  8  lo  Onginal  Volume 
No.  3  of  its  FERC  Gas  Tariff. 

Questar  Pipeline  stales  that  this  filing 
implements  the  annual  charge  unit  rale 
of  S0.0018  per  Mcf  in  each  of  its 
transportation  and  sates  rate  schedules. 
Questar  Pipeline  requests  an  affective 
dale  of  October  1,  1988.  for  the  tendered 
tariff  sheets- 
Copies  of  the  filing  were  served  upon 
Questar  Pipeline's  jurisdictional 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  m  accordance  with  Rules  211 
and  214  of  the  Commission  s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  Iwfore 
September  19,  1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  lo  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  lo  interx'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lob  D.  Cashell. 
Aciing  Secretory. 

IFR  Doc.  88-21088  Filed  9-14-88;  8:45  ami 
BILLmG  COOC  fTl7-0l-« 


(Docket  Nos.  TO8»-1-»-O00  and  TM99-1-4- 

000) 

South  Georgia  Natural  Gas  Co.; 
Proposed  Changes  to  FERC  Gas  Tariff 

Seplemben2.1988. 

Take  notice  that  on  September  1. 1988, 
South  Georgia  Natural  Gas  Company 
("South  Georgia")  tendered  for  filing 
Forty-Eighth  Revised  Sheet  No.  4  and 
Fourth  Revised  Sheet  No.  34A  to  its 
FERC  Gas  TarifT.  First  Revised  Volume 
No.  1.  These  tariff  sheets  and  supporting 
information  are  being  filed  with  a 
proposed  effective  dale  of  October  1, 
1988.  pursuant  to  the  Purchased  Gas 
Cost  Adjustments  provision  set  out  in 
Section  14  of  South  Georgia's  FERC  Cos 
Tariff. 

South  Georgia  slates  that  Forty-Eighth 
Revised  Sheet  No.  4  reflects  a  revenue 
decrease  of  approximately  S14.000 
resulting  from  a  decrease  of  Si. 664  in  the 
D-1  component  of  South  Georgia's  rates, 
a  decrease  of  $.1476  and  S0540. 
respectively,  in  the  D-2  component  for 
the  G-l/I-1  and  G-2/I-Z  Kate 
Schedules,  and  an  increase  of  S.5124  per 
MMBtu  in  commodity  gas  cost  from 
South  Georgia's  annual  PGA  filing  in 
Docket  No.  TA8&-3-*-000. 

South  Georgia  slates  that  ils  Current 
Adjustment  reflects  an  increase  in  the 
rates  of  its  primary  pipeline  supplier. 
Southern  Natural  Gas  Company,  which 
are  proposed  to  become  effective 
October!.  1968  in  Docket  No.  TQ89-1- 
7-000. 

South  Georgia  further  states  that 
Fourth  Revised  Sheet  No.  34A  reflects  a 
decrease  of  .03C  per  Mcf  in  the  Annual 
Charge  Adjustment  from  the  current 
level  of  ,21  f  per  Mcf  to  a  new  level  of 
.18it  per  Mcf  as  recently  authorized  by 
the  Commission  in  Docket  No.  RM87-3- 
000. 

Any  person  desiring  to  be  beard  or  lo 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  arxordanc*  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  5§  385.214. 
3B5.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
19. 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  5er\'e  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
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wnh  the  Commission  and  are  available 

for  public  inspection. 

Lots  0.  Casbell. 

Acting  Secmlury. 

[FY(  Doc  88-21089  Filed  9-14-88;  8:45  am] 

BILUMG  CODE  »rir-0*-M 


(Docket  Nos.  T08^1-7-000  and  TII89-1-7- 

0001 

Southern  Natural  Gas  Co;  Proposed 
Changes  to  FERC  Gas  Tariff 

Sf'ptember  12.  l^*ttri. 

Take  notice  that  on  September  1.  1988. 
S4>uthem  Natural  Gas  Company 
(Southern)  tendered  for  filinj?  the 
following  revised  sheets  to  its  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1: 

Eighty-First  Revised  Sheet  No.  4A 

Tenth  Revised  Sheer  .No.  4B 

Fouiih  Revised  Sheet  .No  45M 
Southern  states  that  the  proposed  tariff 
sheets  and  supporting  information  are 
being  filed  with  a  proposed  effective 
date  of  October  1.  1988.  pursuant  to  the 
Purchased  Gas  Adjustment  clause  of  its 
FERC  Gas  Tanff. 

Southern  further  states  that  its 
proposed  tariff  sheets  reflect  a  change  m 
its  Current  Adjustment  to  be  in  effect 
from  October  1.  1988.  through  December 
31.  1988.  consisting  of  an  increase  )n 
Southern's  commodity  gas  costs  of 
approximately  37. 5«  per  Mcf  and  a 
decrease  in  Southern's  demand  costs  of 
25, 4e  per  Mcf  in  Zone  1,  TTj  per  Mcf  m 
Zone  2  and  104.1$  per  Mcf  in  Zone  3 
Southern's  proposed  tariff  sheets  also 
reflect  a  decrease  of  ,03t  per  Mcf  in  the 
ACA  charge  effective  October  1.  1988. 

Copies  of  Southerns  filing  were 
served  upon  all  of  Southern  s 
junsdictional  purchases  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
-North  Capitol  Street  SE.,  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedures  S§  385.214. 
385.211).  All  such  motions  or  protes's 
should  be  filed  on  or  before  September 
19.  1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestanls  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  arc  available 

for  public  inspection. 

Lou  D.  Caftbail. 

Acting  Secretary 

[FR  Doc  88-21090  Filed  9-14-M;  8:45  am| 

BiUIMO  COOC  «717-Oi-« 


[Docfcet  No.  TAB9-1-5«-000| 

Texas  Oas  Pipe  Un«  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  li  1W« 

Take  notice  thai  on  September  1. 1988, 
Texas  Gas  Pipe  Line  Corporation 
rrCPL.)  tendered  for  filing  as  pari  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1  (Tariff),  the  below  listed 
tariff  sheets  to  be  effective  November  1. 
1988. 

Twenty-Second  Revised  Sheet  No.  4a 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  reflect  rate 
adjustments  pursuant  to  Section  12  of 
the  General  Terms  and  Conditions  to 
TGPL's  Tanff  (Purchased  Gas  Cost 
Adjustments).  Specifically.  Twenty- 
Second  Revised  Sheet  No.  4a  reflects  a 
net  increase  in  the  rate  after  cumulative 
adjustment  to  175-a2«/Mcf  with  a  rate 
Surcharge  Adjustment  of  9.04«/Mcf 
yielding  a  proposed  total  rate  of 
214.33«/Mcf  (at  14.65  psia)  to  be 
effective  November  1.  1988. 

Copies  of  the  filing  were  served  upon 
TGPL's  junsdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  82S 
North  Capitol  Street,  NE„  Washington. 
DC  20426,  in  accordance  with  S§  385.214 
and  385211  of  the  Commissions  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  4. 1988  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropnate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
\ny  person  wishing  to  became  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CaftheU, 
Acting  Secretary. 

(FR  Doc  88-21091  Filed  9-14-88;  8:45  am) 
BtUJHQ  COOC  CTU-OI-M 


(Docket  No.  GP8a-29-000| 

Total  Mlnatome  Corp.;  Petition  tor 
Declaratory  Order 

S«;plembtfri:i,  19*J«, 

Take  notice  that  on  August  11. 1968. 
Total  Minalome  Corporation  (TMC).  an 
independent  gas  producer,  filed  a 
petition  for  declaratory  order  pursuant 
to  Rule  207  of  the  Commissions  Rules  of 
Practice  and  Procedure. 

TMC  purchased  the  stock  of  CSX  Oil 
and  Gas  Corporation  (CSX),  also  a 
producer  of  natural  gas.  effective  April 
27. 1988.  TMC  states  that  prior  to  its 
acquisition  of  CSX,  CSX  was  a  party  to 
gas  sales  contracts  with  numerous 
pipelines  executed  before  [une  23, 1987. 
in  the  opinion  of  TMC.  several  of  the 
pipelines  did  not  fulfill  their  purchase 
obligations  under  these  contracts  with 
the  result  that  CSX  accnjed  take-and/or- 
pay  claims.  TMC  slates  that  these  pre- 
june  23. 1987  contracts  and  the  related 
claims  are  now  the  property  of  TMC. 
hereinafter  referred  to  as  "the  CSX 
Properties". 

TMC  slates  that,  in  addition.  TMC 
sells  gas  produced  from  properties  that 
were  owned  by  TMC  pnor  to  its 
purchase  of  CSX.  and  from  properties 
that  have  been  acquired  by  TMC  since 
its  purchase  of  CSX.  At  least  some  of 
these  sales  are  made  under  pre-|une  23, 
1987  contracts  with  some  of  the  same 
interstate  pipelines  with  whom  CSX  had 
prejune  23. 1987  take-or-pay  contracts. 
TMC  also  transports  gas  from  these 
properties  over  the  same  pipelines. 
Moreover,  TMC  may  sell  to  or  transport 
on  these  pipelines  gas  from  properties 
that  TMC  may  acquire  in  the  future- 

TMC  requests  issuance  of  a 
declaratory  order  as  to  whether 
interstate  pipelines  transporting  gas 
produced  from  the  TMC's  properties  not 
acquired  from  CSX  may  or  may  not 
apply  take  or-pay  credits  offered  by 
TMC  under  Order  No.  500  against  the 
pipelines'  take-and/orpay  obligations 
arising  under  pre-Iune  23.  1987  contracts 
covering  the  CSX  Properties.  Similarly. 
TMC  requests  that  the  Commission 
remove  any  uncertainty  as  to  whether 
interstate  pipelines  transporting  gas 
produced  from  the  CSX  properties  may 
or  may  not  apply  Order  No.  500  take-or- 
pay  credits  against  the  pipelines:  take- 
and/or  pay  obligations  arising  under 
pre-june  23. 1987  contracts  covering  the 
TMC's  properties  not  acquired  from 
CSX. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
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DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385-211).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  12. 
1986.  Protests  will  be  considered  by  the 
Commission  in  determinig  the 
appropriate  action  to  be  taken,  but  will 
not  serx'e  to  make  protestants  parlies  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LoiB  D.  Caahell, 
Acting  Secretary 
(FR  Doc  88-21092  Filed  9-14-88;  &4S  »m\ 

8ILLM0  CODE  S7 17-01-11 

[Docket  No.  T089-1- 11-0001 

United  Gas  Pipe  Line  Co.;  Tariff  Filing 
of  Revised  Tariff  Sheets 

Seplemtier  12.  l<i«i 

Take  notice  thai  on  September  1, 1988. 
United  Gas  Pipe  Une  Company  (United) 
tendered  for  filing  to  Its  FERC  Gas 

Tariff. 

First  Revised  Volume  No.  1 

Eighty-Second  Revised  Sheet  No.  4 
Eighty-Second  Revised  Sheet  No.  4(A) 
First  Revised  Sheet  No.  4.1 
First  Revised  Sheet  No.  4.1(A) 

United  States  the  proposed  effective 
date  for  the  tariff  sheets  is  October  1, 
1988.  The  above  referenced  tariff  sheet 
is  being  filed  pursuant  to  §§  154.304  and 
154.308  of  the  Commission's  regulations 
to  reflect  the  changes  in  the  purchased 
gas  cost  adjustment  provisions 
contamed  in  Section  19  of  United's 
FFJ?C  Gas  Tanff.  Ongma!  Volume  No.  1. 

United  States  the  tariff  sheets  are 
being  filed  to  reflect  a  Current 
Adjustment  of  S10..'i439|. 

LInited  States  that  the  revised  tanff 
sheet  and  supporting  data  are  being 
mailed  to  its  jurisdictional  sales 
customers  and  to  interested  state 
commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825  N. 
Capitol  Street.  NE.  Washington.  DC 
20426.  m  such  accordance  with 
§  §  385.214  and  385211  of  the 
Commission's  regulations.  All  such 
motions  of  protest  should  be  filed  on  or 
before  September  1.  1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  B  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 
Commission  and  an  available  for  pubUc 
inspection. 
LoU  D.  CasfaelL 

Acting  Secretary. 

|FR  Doc.  88-21093  Filed  9-14-a8;  8:45  am( 

BILUHO  COOC  S717-01-M 

(Docket  No.  TM89- 1-49-000 1 

WiUiston  Basin  Interstate  Pipeline  Co.; 
Annual  Charge  Adjustment  Filing 

September  12. 1988 

WiUiston  Basin  Interstate  Pipehne 
Company  (WiUiston  Basin},  on 
September  1, 19B8,  submitted  for  filing 
as  part  of  its  FERC  Gas  Tariff  the 
following  tariff  sheets: 

First  Revised  Volume  No.  1 

Fourteenth  Revised  Sheet  No.  10 

Original  Volume  No.  1-A 

Tenth  Revised  Sheet  No.  11 
Thirteenth  Revised  Sheet  No.  12 

Original  Volume  No.  1-B 

Third  Revised  Sheet  No.  10 
Third  Revised  Sheet  No.  11 

Original  Volume  No.  2 

Sixteenth  Revised  Sheet  No.  10 
Eighth  Revised  Sheet  No.  IIB 

The  proposed  effective  date  of  the 
tariff  sheets  is  October  1.  1988. 

WiUiston  Basin  states  that  the  filing 
changes  the  Federal  Energy  Regulatory 
Commission  Annual  Charge  Adjustment 
(ACA)  amount  in  its  tariffs  pursuant  to 
5  154.38(d)(6)(i)  of  the  Commission's 
Regulations  and  the  Commission's 
Statement  of  Annual  Charges  (18  CFR 
Part  382).  The  filing  incorporates  an 
ACA  surcharge  of  0.180  cents  per  Mcf 
(0.170  cents  per  dkt  on  the  WiUiston 
Basin  system),  a  reduction  of  .03  cents 
per  Mcf  from  the  current  amount,  as 
authorized  by  the  Commission, 

WiUiston  Basi..  further  states  thai  the 
instant  filing  incorporates  the  revisions 
currently  pending  before  the 
Commission  in  Docket  Nos.  TA88-3-49. 
TA88-4-49.  RP88-197  and  RP88-236. 
plus  the  proposed  revision  to  the  ACA 
surcharge. 

Any  person  desiring  to  be  heard  or  to 
protest  said  tariff  application  should  file 
a  motion  to  interx'ene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE. 
Washington.  DC  20426,  in  accordance 
with  the  Commission's  Rules  211  and 
214.  All  such  motions  or  protests  should 
be  filed  on  or  before  September  19,  1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  wiU 


not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  lo 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lots  D.  Cashell. 
Ac.liiiji;  Secretory. 

jFR  Due  8ft-210&4  Filed  9-14-88.  8  45  am] 
B4LLINQ  CODE  f717-0)-W 

Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders: 
Week  of  June  6  Through  June  10. 
1988 

During  the  week  of  June  6  through 
|une  10. 1986.  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
other  relief  filed  with  the  Office  of 
hearings  and  Appeals  of  the  Department 
of  Energy.  The  foUowing  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Heanngs  and 
Appeals. 

Appeal 

Matthew  A.  Evangelista.  6/8/88:  HF.A- 
0311 

Matthew  A.  Evangelista  filed  an 
Appeal  from  a  partial  denial  by  the 
Director.  DOE  Office  of  Classification, 
of  a  request  for  information  submitted 
under  the  Freedom  of  Information  Act. 
On  review,  the  OHA  adopted  the 
determination  of  the  Office  of  Policy  and 
Program  Operations  that  some  of  the 
information  previously  withheld  under 
Exemption  1  (national  security)  should 
now  be  released  to  Evangelista  because 
the  withheld  material  has  been 
determined  to  be  unclassified. 

Motion  for  Discovery 

Economoc  Regulatory  Adminislrolion. 
6/10/88:  KRD-0032.  KRZ-0032 

The  Economic  Regulatory 
Adminislratin  (ERA)  filed  a  Motion  for 
Discovery  and  a  Motion  to  Amend  the 
Record  relating  to  a  Proposed  Remedial 
Order  (PRO)  which  the  ERA  issued  to 
Gear  Pelroluem  Company.  Inc.  (Gear 
Petroleum).  In  the  PRO.  the  ERA  seeks 
to  recover  overcharges  in  the  sale  of 
crude  oil  by  Gear  Petroleum  because  of 
the  alleged  misapplication  of  the  "Newly 
Discovered  Crude  Oil  Price  Rule.'*  In  the 
Motion  for  Discovery,  the  ERA  sought 
information  concerning  a  drill  stem  test 
performed  at  a  well  drilled  by  Gear 
Petroleum  at  its  Finnup  A-1  property  in 
late  1978.  In  the  Motion  to  Amend  the 
Record,  the  ERA  sought  to  substitute 
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afHdavits  conoenun^  weJl  tesliog 
activities  at  Finnup  A-1. 

In  coruidenns  the  Motion  for 
Discovery,  the  Office  of  Heanngt  acd 
Appeals  (OHA]  determined  that,  as 
generally  required  by  the  discovery 
regulations,  the  ERA  could  have  filed  Us 
requested  discovery  at  the  time  it  filed 
Its  Response  to  Gear  Petroleum's 
Statement  of  Objections.  For  this 
reason.  OHA  denied  the  discovery  as 
being  untimely  OHA  also  found  that  the 
ERA'S  requested  discovery  would 
unduiy  delay  the  proceeding  becanse  il 
could  have  obtained  the  information  it 
sought  during  the  evidentiary  heanng 
granted  m  Gear  Petroleum  Co..  16  DOE 
•  84.016  (1966J  OHA  staled,  however. 
that  if  the  evidentiary  hearing  did  not 
resolve  the  factual  issues  raised  by  the 
ERA'S  discovery.  OHA  would  allow  the 
ERA  to  renew  Us  motion  or  may  grant 
the  discovery  sua  sponte 

In  considenng  the  Motion  to  Amend 
the  Record  OHA  found  that  the  new 
affidavit  only  highlighted  information 
already  in  the  record  and  applied  the 
affiant's  expert  knowledge  to  those 
facta.  In  addition.  OHA  found  there 
would  be  no  prejudice  to  Gear 
Petroleum  in  accepting  the  new 
affidavit.  Therefore,  the  affidavit 
substitution  was  allowed.  Because  of 
this  substuution,  OHA  allowed  Gear 
Petroleum  to  crass-examine  the  affiant 
at  the  evidentiary  heanng  and  to  submit 
a  list  of  witnesses  to  address  the  factual 
issues  discussed  tn  the  new  affidavit. 

ReioRd  Appbcationt 

Ammoil  U.S.A.  Inc./ Saber  Petroleum 
Marketing  Company,  et  aL  8/6/88. 
RH139-1.  et  at. 
The  DOE  issued  i  Decision  and  Order 
concerning  nine  Motions  for 
Reconsideration  filed  by  firms  that  were 
denied  refunds  under  the  spot  purchaser 
presumption  in  the  Aminoil  U  SA-.  Inc. 
special  refund  proceeding.  In 
considering  the  firms'  motions,  the  DOE 
found  that  during  the  prior  proceeding 
each  applicant  firm  had  been  given  a 
specific  opportunity  to  submit  matenal 
to  rebut  the  gpwt  purchaser  presumption 
before  Che  initial  Decimon  and  Order 
was  issued,  but  had  failed  to  do  so 
Mopwover,  the  DOE  found  that  the  firms 
were  rvpresented  by  an  expenenced 
attorney  and.  therefore,  cannot  be 
excused  for  their  failure  to  respond  to 
the  DOE'S  requests  for  additional 
information.  Therefore,  the  DOE 
determined  that  the  firms'  Motions  for 
Reconsideration  be  demed. 

City  ofBIuffton  Utilities,  et  ah,  6/7/88, 
RF272-mi9.  et  qI. 
The  DOE  issued  a  Deciaioo  and  Order 
granting  refunds  from  crude  oil 


overcharge  funds  for  10  af>phcamts 
based  on  their  respective  purchases  of 
refined  petroleum  products  during  the 
period  August  19.  1971.  through  laruiary 
27,  1981.  Each  applicant  u.sed  the 
products  for  various  activities,  and  each 
determined  its  claim  either  by  consulting 
actual  purchase  records  or  by  a 
reasonable  method  ui  estimation.  Each 
applicant  was  an  end-user  of  the 
products  it  claimed  and  was  therefore 
presumed  injured.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
S2.0O4  Ail  of  the  claimants  will  be 
ehgible  for  additional  refunds  as 
additional  crude  oil  overcharge  funds 
become  available. 

DeimarRigdon  et  al,  6/10/88;  RF272~ 

6337  et  al- 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  for  74  apph<unts 
based  on  their  respective  purchases  of 
refined  petroleum  products  during  the 
period  August  19. 1973.  through  fanuary 
Z?.  1981.  Each  applicant  used  the 
products  for  various  agricultural 
activities,  and  each  determined  its  claim 
either  by  conwltmg  actual  purchase 
records  or  by  estimating  its  consumption 
based  on  the  acres  it  farmed.  Each 
applicant  was  an  end-user  of  the 
petroleum  products  it  claimed  and  was 
therefore  presumed  injured  The  9um  of 
the  refunds  granted  m  this  Deasion  is 
S2,293  All  of  the  claimants  will  be 
eligible  for  additional  crude  oil 
overcharge  funds  become  available. 
Dorchester  Gas  Corp  /Rash  Oil 

Company.  6'W  88;  HF253^ff 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  in 
the  Dorchester  Cas  Corporation  refund 
proceeding.  Rash  Oil  Company  (Rash) 
was  an  indirect  purchaser  of  Dorchester 
covered  products  dunng  the  consent 
order  penod  Rash  purchased  propane 
from  Phillips  Petroleum  Company 
iPhiUipsI  and  gasobne  from  Cimarron 
Valley.  Inc.  (Cimarron)  Both  Phillips 
and  CimarroQ  were  direct  purchasers  of 
Dorchester  product  dnd  both  received  a 
refund  in  the  Dorchester  refund 
proceeding.  Raah  was  eligible  for  79.5642 
percent  of  its  allocable  share  for  its 
propane  purchases  because  the  DOE 
had  previously  determined  (hat  this  was 
the  amount  available  for  distribution  to 
Phillips'  downstream  customers  Rash 
was  eligible  for  the  full  volumetnc 
refund  amount  for  its  indirect  purchases 
of  gasoline  because  the  direct  purchaser. 
Cimarron,  elected  to  Umit  iis  refund  to 
the  small  claims  threshold.  Because 
Cimarron  was  not  required  to  submit 
proof  of  injury,  the  DOE  found  it  most 
equitable  4o  presume  thai  Rash  was 


overcharged  in  its  gasoline  purchases  by 
the  full  volumetric  amount.  Rash  s 
allocable  share  for  its  propane 
purchases  was  S5,231,  and  its  allocable 
share  for  its  gasoline  purchases  was 
54^16-  However,  since  Rash  elected  to 
limit  Its  refund  to  the  established  95.000 
threshold  amount,  the  firm  was  not 
required  to  submit  a  detailed  proof  of 
injury  The  total  amount  of  the  refund 
involved  m  this  Deasion  is  S6.878. 
representing  SS.OOO  in  principal  and 
S1.87B  in  interest. 

Hth-hert  H  Moore.  Edward  Pagei  6/W/ 
m  RF272-2433.  RF2T2-2487 
The  DOE  issued  a  Decision  and  Order 
granting  two  Apphcations  for  Refund 
from  crude  oil  overcharge  funds.  The 
two  claimants  were  farmers  who  used 
sales  receipts  to  determine  the  number 
ofgriMons  of  petroleum  products  ihey 
used  dunng  die  period  August  19. 19?3 
through  January  27. 1981.  When 
calculating  the  amount  of  grease  used 
during  this  period,  however,  each 
Applicant  used  pounds  rather  than 
gallons  as  the  standard  measure 
Accordingly,  the  DOE  converted  the 
pounds  of  grease  to  gallons  and  added 
this  converted  figure  of  each  Applicant's 
gallonage.  Each  applicant  was  an  end- 
user  of  the  products  it  claimed  and  was 
thOTefore  presumed  injured,  The  sum  of 
the  refunds  granted  in  this  Decision  is 
S49.  Both  claimants  wiJ]  be  eligible  for 
additional  refunds  as  additional  crude 
oil  overcharge  funds  become  available 

Howard  Oil  Co..  Inc/Boystde  Fuel  Oil 
Depot  Corp.,  6/10/88:  RF286S 
The  DOE  issued  a  Decision  and  Order 
granting  in  part  an  Application  for 
Refund  filed  by  Bayside  Fuel  Oil  Depot 
Crop  in  the  Howard  Oil  Co..  Inc.  special 
refund  proceeding.  Bayside's 
documented  purchase  volumes  were 
sufficient  to  qualify  the  firm  for  a  refund 
greater  than  the  $5,000  small  claims 
threshold,  but  the  firm  elected  to  bmit 
this  claim  to  $5,000  in  heu  of  making  a 
detailed  showing  of  injury  Accordingly, 
Bayside  received  a  total  refund  of 
S6.27B.  representing  S5.000  in  principal 
and  $1,27B  in  interest. 

Indianapolis  Newspapers.  Jnc  el  al.  6/ 
10/88:  RF272~5155  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  10  applicants  based 
nn  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
.•\iiguBt  19,  1973.  through  Jdnuar>'  27. 
1961  Each  applicant  used  the  products 
for  various  buamess  related  activities, 
and  each  determined  tti  claim  either  by 
consulting  actual  purchase  records  or  by 
estimating  its  consumption.  The  DOE 
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determined  that  each  method  of 
estimation  was  acceptable  for  purposes 
of  this  refund  proceeding.  Each 
apphcant  was  an  end-user  of  the 
products  It  claimed  and  was  therefore 
presumed  injured  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$2,671 

Lewis  Bros  Forma,  et  aL  6/8/88; 
RD272-1384.  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  seven  Applications  for  Refund 
from  crude  oil  overcharge  funds  based 
on  the  Applicants'  purchases  of  refined 
petroleum  products  from  August  19. 
1973.  through  lanuary  27. 1981.  Each 
applicant  estimated  its  petroleum 
purchases  by  multiplying  the  number  of 
acres  it  farmed  and/or  head  of  livestock 
it  raised  by  the  corresponding  average 
annual  petroleum  product  consumption 
rate  among  the  nation's  farmers,  as 
estimated  by  the  US.  Department  of 
Agriculture  The  DOE  determined  that 
the  Applicants  should  be  presumed 
injured  because  each  was  an  end-user  of 
the  gallons  it  claimed.  The  refunds 
granted  in  this  Decision  total  S502. 

Mobil  Oil  Corp. /General  Motors 

Corporation.  6/8/88:  RF22S-10008  et 
al. 
The  DOE  issued  a  Decision  and  Order 
granting  an  Appbcation  for  Rehind  from 
the  Mobil  Oil  Corporation  consent  order 
fund  filed  by  the  General  Motors 
Corporation  IGM).  GM  was  an  end-user 
of  Mobil  refined  petroleum  products 
during  the  Mobil  consent  order  period. 
and  presented  evidence  to  prove  that  it 
purchased  its  refined  petroleum 
products  directly  form  Mobil-  The  firm 
had  records  showing  Us  total 
expenditures  for  Mobil  products  during 
the  consent  order  period,  and,  using 
Energ>'  Information  Agency  (ElA)  retail 
motor  gasoline  price  per  gallon  figures. 
was  able  to  estimate  the  total  gallons 
purchased  from  Mobil.  According  to  the 
method(flog\  aei  forth  in  Mobil  Oil 
Corp.  U  DOE  \  85.339  (1965),  GM  was 
found  to  be  ehgible  for  a  refund  from  the 
Mobil  consent  order  fund  However,  the 
firm's  total  estimate  was  reduced  to 
account  for  (i|  Purchases  of  products 
after  their  respective  dates  of  decontrol; 
(ii)  incorrect  EIA  pnce  per  gallon  figures; 
and  (iii)  ineligible  volumes  purchased 
prior  to  March  6.  1973.  Based  on  the 
volume  of  its  purchases  times  100 
percent  of  the  volumetric  refund  amount, 
the  DOE  granted  GM  a  refund  of  $58,803 
[S47,ia3  principal  plus  $11,620  interest). 

Mobil  Oil  Corp. /Hughes  Oil  Company. 
6/10/88:  RF225-8T80 
The  EXDE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  from 
the  Mobil  Oil  Corporation  escrow 


account  filed  by  Hughes  Oil  Company,  a 
reseller  of  Mobil  refined  petroleum 
products.  In  the  Mobil  proceeding,  an 
applicant  may  choose  to  either  rely  on 
the  presumptions  set  forth  in  Mobil  Oil 
Corp.,  13  DOE  \  85.339  (1985).  or  it  may 
choose  to  submit  documentation 
demonstrating  that  it  was  mjured  to  a 
greater  extent  than  the  average  reseller. 
Hughes  elected  to  submit  additional 
documentation  in  an  effort  to 
demonstrate  injury.  Applying  the 
competitive  disadvanatage  analysis  to 
the  data  submitted  by  Hughes,  the  DOE 
determined  that  the  firm  purchased  its 
motor  gasoline  at  prices  higher  than  the 
average  market  prices  The  DOE 
determined  that  Hughes  was  therefore 
eligible  to  receive  the  full  volumetric 
refund  amount  for  its  purchases  of  Mobil 
motor  gasoline  Accordingly.  Hughes 
was  granted  a  refund  of  $62,040. 
representing  $49,781  in  principal  and 
$12,259  in  interest. 

Mobil  Oil  Corp./feny  O'Brien:  Hawkins 
Cove  Oil  Corp.,  6/10/88:  RF22S- 
6781,  RF225-6778.  RF225^779 
lerry  O  Bnen  (O'Brien)  and  Hawkins 
Cove  Oil  Corp  (Hawkins)  filed 
applications  for  refund  from  the  Mobil 
Corporation  escrow  account.  The  DOE 
determined  that  O'Brien  and  Hawkins 
were  spot  purchasers  of  Mobil  products. 
O'Bnen  and  Hawkins  failed  to  rebut  the 
presumption  that  they  were  not  injured 
as  a  result  of  their  purchases. 
Accordingly,  the  firms'  applications 
were  denied, 

Mobil  Oil  Corp./fim  Traughber  Oil  Co.. 

6/8/88:  RF225-9384.  RF225-9385. 

R/^a-gjae.  RF225-9387 
The  DOE  issued  a  Decision  and  Order 
granting  in  part  an  Application  for 
Refund  from  the  Mobil  Oil  Corporation 
escrow  account  filed  by  |im  Traughber 
Oil  Co..  a  reseller  of  Mobil  refined 
petroleum  products.  In  the  Mobil 
proceeding,  applicants  may  choose  to 
either  rely  on  the  presumption  set  forth 
in  Mobil  Oil  Corp..  13  DOE  %  85.339 
(1985)  [Slobil).  or  they  may  choose  to 
submit  documentation  demonstrating 
that  they  were  injured  to  a  greater 
extent  than  the  average  reseller.  In  the 
case  of  Traughber.  the  firm  elected  to 
submit  additional  documentation  in  an 
effort  to  rebut  these  presumptions  and 
demonstrate  m)ur>'.  The  DOE.  however, 
did  not  accept  the  approximated  banks 
of  unrecouped  increased  product  costs 
submitted  by  Traughber  as  the  fir^t  pari 
of  an  injury  showing  The  DOE  found 
that  the  May  1973  profit  margin,  based 
on  the  profit  made  by  the  firm  as  a 
Mobil  consignee,  was  not  a  suitable 
basis  for  the  firm's  approximated  banks. 
in  Mobil,  however,  applicants  who  are 


unable  to  rebut  the  presumptions  of 
injury  and  who  did  not  conclusively 
demonstrate  thai  they  were  injured  are 
eligible  for  a  refund  nonetheless.  The 
DOE  therefore  reviewed  the  present 
application  and  determined  that  all 
necessary'  information  had  been 
provided  for  a  refund  under  the  levelof- 
distribution  injury  presumption. 
Accordingly,  the  Application  for  Refund 
was  granted.  The  total  amount  approved 
in  the  Decision  and  Order  was  $5,124, 
representing  $4,111  in  principal  plus 
$1,013  in  interest. 

Mobil  Oil  Corp. /Jim's  Mobil.  6/8/88; 
RF225-7595 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  from 
the  Mobil  Oil  Corporation  escrow 
account  filed  by  Jim  s  Mobil,  a  retailer  of 
Mobil  refined  petroleum  products  Jim's 
elected  to  apply  for  a  refund  based  upon 
the  presumption  set  forth  m  Mobil  Oil 
Corp..  13  DOE  %  85.339  (1985),  After 
determining  that  jim's  estimates  of  its 
purchases  volumes  accurately  reflected 
its  actual  purchases  from  Mobil,  the 
DOE  granted  the  firm  a  refund  of  $415. 
representing  m  pnncipal  plus  $82  in 
interest, 

Mobil  Oil  Corp./Kahale  Walidet  al..  6^ 
10/88;  RF22S-4209  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  applications  filed  by  six 
purchasers  of  Mobil  refined  pelroieum 
products  in  the  Mobil  Oil  Corp.  8peci.il 
refund  proceeding.  According  to  the 
procedures  set  forth  in  Mobil  Oil  Corp 
13  DOE  1  85.339  (1985],  each  applicant 
was  found  to  be  ehgible  for  a  refxmd 
based  on  the  volume  of  products  it 
purchased  from  Mobil-  "The  total  amount 
of  refunds  approved  in  this  Decision 
was  SlO.959.  representing  $8,793  in 
principal  plus  $2,166  in  arxrued  interest. 

Mobil  Oil  Corp./Silver  Oil  Co..  Inc.  6/8/ 
88;  RF225-6771 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Silver  Oil  Co..  Inc.  \n  the  Mobil  Oil 
Corp.  special  refund  proceedmg.  See 
Mobil  Oil  Corp .  13  DOE  %  85,339  (1985i 
Silver,  a  retailer  of  refined  petroleum 
products,  atlempled  to  rebut  the  level- 
of-distribution  injury  presumption  for  ii^^ 
purchases  of  Mobil  motor  gasoline  m 
order  to  receive  a  full  volumetric  refund 
of  $30,772.  After  examining  the  firm's 
cost  banks  and  applying  a  three-part 
competitive  disadvantage  lest,  the  DOF. 
concluded  that  Silver  should  receive  a 
refund  of  $20,529  on  its  motor  gasoline 
purchases,  representing  $16,472  in 
pnncipal  and  $4,057  in  accrued  interest 
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Sational  Helium  Corp. /Ohio.  8/7/88: 
RF3~104.  RQJ-iSZ 

The  DOE  issued  a  Deciston  and  Order 
approving  ihe  Motion  for  Modification 
and  srcond-atage  refund  appiicsrton 
filed  by  the  Slate  of  Ohio  in  the  National 
Helium  Corp.  refrnid  p^oceedi^J^.  Ohio 
wifl  uac  an  additional  $40,901.62  for  the 
Furnace  Retrofit  Pro-am,  which  helps 
low-income  residents  improve  the 
efficiency  of  their  oil  heating  systems. 
The  State  will  also  add  $41,875  to  the 
Energy  Auditor  Training  Program,  which 
trains  auditors  who  wiH  provide  free 
energy  audita  to  low  and  moderate 
income  residents.  Ohio  requested  an 
additional  S51 1.59  for  these  programs; 
the  rest  will  come  from  reduced  fundim^ 
levek  for  a  previously -approved 
program.  The  DOE  found  that  the 
programs  w^U  help  injured  consu&ners 
reduce  their  residential  fuel 
consumption.  Accordingly.  Ohio's 
requests  were  approved. 
Pyrofax  Gas  Corporation /Godwrn  Gas 
Company,  6/8/S8:  RF277-70 

The  DOE  issued  a  Dedakui  and  Order 
concerning  an  Appbotton  for  Refund 
filed  by  Godwin  Gas  Company 
(Godwin)  in  the  Pyrofax  Gas 
Corporation  special  refund  proceeding. 
Godwin  submitted  cost  banks  in  excess 
of  its  refond  claim  and  market  price 
comparison  ma  tena)  in  sopport  of  a 
refund  of  more  than  SSJDOO.  After 
examiniog  Godwin's  application  and 
supporting  documentation,  tfie  DOE 
concluded  that  the  &nn  should  receive  a 
refund  of  S34.B5d.  representing  $18,531  in 
principal  and  $10,327  in  interest. 

Ric^tardKut  Ayrea/obber.  incJSOS 
TmckStofK  Iitc^  8/0/M:  RFSSl-l 

The  DOE  ineoed  a  Decisioa  and  Order 
ooooeraing  an  Appiicaticn  foo*  Refvnd 
filed  «n  behelf  of  SOS  Track  Stop.  inc. 
(SOS)  in  the  Ricixardsoa  Ayrei  tobber, 
Inc.  (Ayers)  special  retfanil  proceeding. 
SOS  applied  for  a  refund  based  on  the 
procednres  ootHned  in  Ridttrrdson 
Ayres  Jobber.  Inc..  13  DOE!  85-366 
(1900),  governing  tke  diaburaement  of 
scttlaraaat  funds  raccived  from  Ayres 
pumnnt  to  e  September  2a  19ttl 
Gonaaat  Order.  Because  SOS  was  a 
retailer  ibat  IkHtad  tts  claun  to  S&.000. 
the  firm  was  pi)eauKi»d  to  bav«  been 
injured  by  Ayres'  aUagad  overcharges. 
After  exanuaiiu  the  application  and 
supporting  documexUabon  snbmitted  by 
SOS,  the  DOE  ^valed  the  fins  a  refund 
of  $ab67a.  pepresonfingteJflO  in  phacipal 
and  $3,370  in  accrued  intereat. 
Sapraditr  Compaaues.  inc.  R/tO/86:  RF 
Z72~M63 

The  DOC  neoed  a  Dec^eiOTi  end  Order 
granting  an  Afi^riJcetran  ^  ReAmd  Irom 
crude  otl  overcharge  fonds  based  on  ^e 


Appbcant's  purchase  of  refined 
petroleum  products  from  Aotfnst  19. 
1971  through  January  27.  1981  To 
estDDSte  its  total  purchase  vohime.  the 
Apphcant  extrspoisled  from  actual 
figures  that  were  available  for  four 
years  of  the  pnce  control  penod.  The 
DOE  determined  that  the  Apj^icant 
should  be  presumed  in|ured  t>ecau*e  it 
was  an  end-user  of  the  gallons  claimed 
The  refund  granted  in  thia  Decision  is 

S34S. 

Vickers  Energy  Corporatiop/ Arkansas, 

6/8/88;  RQl -456 
The  DOE  issued  a  Decision  and  Order 
approving  a  second-stage  ref>and 
apphoation  submitted  by  the  State  of 
Arkansas  in  the  Vickers  Energy  Corp, 
special  refund  proceeding.  See  V'jcAers 
EneiTiy  Corp^  12  Doe  \  05.154  (1985), 
Since  the  pending  Vickers  htigation  has 
been  resolved,  the  DOE  determined  that 
the  Vickers  funds  previously  granted  to 
Arkansas  could  now  be  disbursed  to  the 
State.  Accordingly,  (he  DOEi^anted 
Arkansas  a  total  of  $1  .Z95  ($773  in 
principal  p4uB  $522  in  interest  |  for  o»*;  m 
the  energy  conservation  promotion 
projects  previously  approved  h^  the 
DOE. 
Vickers  £nen?>'  Corporation/Wisconsin 

0/8/88:  RQl-454 
The  DOE  issued  a  Decision  and  Order 
approving  a  second-stage  refund 
application  submitted  by  the  State  of 
Wisconsin  in  the  Vickers  Energy  Corp. 
special  refund  proceeding.  See  Vickers 
Energy  Corp..  12  Doe  t  85.164  (1985) 
Sinoe  (he  pending  Vickers  lit>gat>on  has 
beea  reeolved.  the  DOE  determined  thdt 
the  Vickers  fands  prevrousty  (jrented  to 
WiscoiLBiB  oovld  now  be  disbursed  to 
the  State.  According^,  the  DOE  granted 
WisconaiB  a  total  of  SS04  f$lA2  tn 
principal  plus $122  in  interest)  for  use  in 
the  Reotal  Energy  Coneervaticm 
Incentives  Pro^'am  approved  by  the 
DO£. 

Dismtssate 
tTh»lr 


Caiifoma  f^ueit,  too.  _ 
Glen  NMnar , 


RFa38-5i 
ltWZ-0080 
KFA-D1B8 


Ckipies  of  the  foU  tex\  of  these 
decinons  and  orders  are  avattable  in  the 
PubHc  Reference  Boots  o^  the  Of&ce  of 
Hearingi  and  Appeals.  Room  IE-Z34. 
Fomntal  Bnifdiag.  1000  independence 
Avvsiie,  SW.  Waitengton.  DC  20SAS, 
Monday  Ihroii^  Friday,  between  the 
hours  aS  1:00  p.m.  aad  StOO  p.Qu  except 
Eederal  bohdaya.  Tkey  are  also  avaiioble 
m  Energy  Management  Federal  Ejtergy 


Guildehnes.  a  coimerridUy  published 

loose  leaf  reporter  system. 

S*-ptemt)er7,  IMS 

Geof^e  B.  Bremar, 

Dirrctvr.  Offuf  irf  Hffnrings  and Appfiais 

\FR  Doc.  88-21111  Filed  9-14-88;  a45  am] 

OHJJMO  C0«  MW-01-H 


Itsuanc*  of  Propaamd  D«ctelon  wd 
Ortfor;  P«iod  of  Juno  20  Through  Juty 
1,  19M 

Durinjt  the  penod  of  lune  20  through 
July  1.  lHtt&.  the  propcjoed  decision  and 
order  aummanzed  betow  was  issued  by 
the  Office  of  hteannf^s  and  Appeals  of 
the  Departvient  of  Enerjjy  with  regard  to 
rtn  epphcabun  for  exception. 

Under  the  procedural  refidatiims  that 
appty  to  eKcepbon  prooeedings  (10  CFR 
Part  20S.  Subpart  D).  ^ny  person  who 
will  be  BgRneved  by  the  issuance  of  a 
proposed  decision  and  order  m  final 
form  may  file  a  wntten  notice  of 
obfection  within  ten  days  of  service  For 
purposes  of  the  prooedoral  regulations. 
the  date  of  service  of  notice  is  deemed 
to  be  the  dele  of  pubUcatton  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  nobce.  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggneved  party  who  fails  to  file 
a  Notice  of  Ot^fectioa  with  the  time 
penod  specified  in  the  reguliiUons  will 
be  deemed  to  oonaent  to  the  issuance  of 
the  proposed  decision  and  order  in  find! 
Uxn.  An  ag^eved  party  who  wishes  lo 
contest  a  determuiatioa  made  in  a 
proposed  deoatoa  and  order  roust  also 
file  a  detailed  statement  of  objections 
wtthnn  30  days  of  the  date  of  service  of 
the  proposed  deciaioo  and  order.  Ln  the 
ststement  of  objections,  the  aggrieved 
party  most  specify  each  wsuance  of  fact 
or  law  that  it  iateads  to  contest  Ln  any 
further  proceeding  involving  the 
ex^ception  matter 

Copies  of  the  full  text  of  these 
proposed  decaarons  and  orders  sre 
availaMe  m  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals. 
Rootn  lE-234.  Forrestal  BuUdmg.  1000 
independence  Avenoe,  SW, 
Washington.  DC  20Se&.  Monday  through 
Fndey.  between  the  hoars  of  l^K  pjn. 
and  5:00  p.Bu  except  federal  holidays. 

September  7.  1968 
Gooty*  B.  B«xnay, 

Director.  Office  ofHeartDiiS  andApp»ols 

Froseth  Sefnice  a»d  Sapp/y  Company. 
Carretson.  South  Dakota:  KBE^162 
The  Praarth  Serrice  aod  Supply 
Company  fikd  an  Appbcatuui  for 
Exception  far  rei>ef  drnn  the  re portaag 
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requirements  of  10  CFR  205.55(b)(2).  The 
exceptioa  request,  if  granted  would 
permit  the  firm  lo  discontinue  filing 
Form  E1A-782B.  On  June  2fl.  1988.  the 
Department  of  Energy  issued  a  Proposed 
Decision  and  Order,  which  determined 
that  the  exception  request  be  denied. 
(FR  Doc  88-21112  Filed  9-14-88.  8-45  am] 


FEDERAL  COMMUNtCATIONS 
COMMISSION 

Apptlcattona  for  ConooMdstod  Hearing; 
Mableton  BrtMdcaatlng  Co^  Inc^  vt  aL 

1 .  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  Btathm: 


*(it*cai«.  dly  Md 
•we 

Ha  No. 

MM 

Ooael 

Na 

A.  MaUMM 

BPH-S70708ML 

88-100 

Broadcasting 

Company,  mc 

kMHWon.  GA 

6    Gorzatw 

BPH-«7070n*J 

B^oadcasano.  tnc. 

MaOkiton.  GA 

C   Bolton 

BPH-870TJ(JI«J._ 

Braad^uang, 

GA. 

0   Voth  BnjKlcasting 

BPH-STOTTOMF 

Umrtoa,  Mamelon, 

GA. 

E   SupnanK 

aPH-«707)0MK 

TTiofflas  d/ti/a 

nrnMc 

BrasJcaaan^ 

Mnhtelon.  GA. 

F    Rodiefc  Uicas  a' 

8PH-S7t)Tl(IML 

B'a  Caiportur 

BtMli.  Mli  ly. 

Mabtetcxv  GA 

G    Tn,Clt»FM 

BPH-670'IOMN . 

Lunltoa 

MatMlon.QA 

H    Radio  M^Mon 

aPH-»7O710*IT 

LMTKtod,  Matoteloa 

GA 

1  Goto 

ePH-«71>710MK_ 

BfoadeaatwB.  Inc. 

uagHUaQA. 

J   MelrcpollUn 

BPH-S70710UV 

Csv.MAMtoa. 

GA 

K.  Lorenzo  Jellis. 

BPH-870710MZ | 

MatMlon.  1^ 

L    OfWKPrt-™. 

BPH-«70T1<»IF ( 

umilad 

PHmamw. 

UatMlon  GA 

M   Golden  EagM 

e<>H-a707IONH.... 

B«i.iKl  ii>an(|.  wc 

MetMlon.  GA. 

BPH-e707H)M 

Broadcastv^  Inc.. 

l.«a»elon.  GA. 

0   UtatMlon 

BPH-»70710NK...- 

Corwmjrtcatnnt 

Co   Uaueum,  GA. 

Apptcard.  Otv  and 


BiTiadcaaang 

Partnaralv 

Iblableton.  GA. 
Q   MaMeton 

Bfosdcael  Ijmaed 

Pamia»W*p; 

MaCietoo.  GA 
R   Maoielon 

i^omnxxvcatona, 

Unviea  MalMlon. 

GA 
S   Piad« 

CofTimunicaeons 

Inc.  IrfrtiletDn.  GA 


BIM-STOnONO.- 


9PH-e707lONP 


BPH-a70710NO . 


BPH-870710MI, 
(Pravwuatjf 


Oocael 

Na 


2.  Pursuant  to  section  309(e)  of  the 
Communicatjons  Act  of  1934.  as 
amended,  tfie  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  ai^  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entiretv  under  the  corresponding 
heading  at  51  FR.  19347  (May  29. 1986). 
The  letter  »hown  before  each  applicant's 
name,  above,  is  used  below  to  signifv' 
whether  the  issue  in  question  applies  to 
that  particular  applicant 

Iseua  Headint;  and  .\pplicant5 

1.  EnviroomenlBl.  1.  P 

2.  Croaa-toteresl  Policy.  R 

3.  Cmnparative.  A-R 

4.  Ultimate.  A-R 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  In  an  Appendix  to 
this  Notice.  A  copy  of  the  complele  HDO 
in  this  proceeding  is  av^aiiable  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Crockets 
Branch  (Room  Z30).  1919  M  Street.  NW. 
Washington  DC.  liie  oomplete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
International  Tranachptioo  Services. 
Inc  2100  M  StrecU  NW.  Washington. 
DC  20037.  (Telephone  (202)  857-3000.) 
W.  Ian  Cay. 

Assistajtt  Chief.  Audio  Semcet  Division. 
Mats  Medio  Bureau. 
(FR  Doc  88-21077  Filed  9-)4-»&  8:45  am] 
MLUNtt  cooi  «7ia-et-ii 


FEDERAL  HOME  LOAN  BANK  BOARD 

(Notica  Ho.  e.  Saptambar  12, 1M*) 


Federal  Saving*  and  Loan  Adviaory 
Council  Meeting 

AOEHCV:  Federal  Home  Loan  Bank 
Board. 


ACTKMC  Notice  of  meeting. 


This  notice  sets  forth  the 
proposed  agenda  of  a  forthcoming 
meelmg  of  the  Federal  Savings  and  Loan 
Advisory  Council.  Notice  of  the  meeting 
is  required  under  the  Federal  Advisory 
Committee  Act. 

OATG(S):  October  S.  1988.  9:00  a.m.-5:00 
p.m..  October  6  1988.  9:00  a.m.-H:30 
a.m- 

ADORESS:  Hotel  Washington.  15th  and 
Pennsylvania  Ave..  NW..  Washington. 
DC  20004. 

FOfI  FWrmEII  INFOffllATION  COMTAtrr. 
lohn  M  Buclley,  )r.,  (202)  377-6577 
Debra  ).  Aheam  (202)  377-6924 
SUPPLEMCMTMtV  IHFOiBaA'nOK 

Proposed  agenda 

1.  Thrift  Industry  concerns. 
2-  Ma)or  Legal  Issues. 

3.  Emerging  Issues  for  the  Thrift 
Industry 

4.  Investment  Banking  and  Thrift 
Institutions. 

lofan  M.  Buckley.  |r.. 

Secretary 

|FR  Doc  88-21110  Filed  9-14-88:  8:45  am] 

aiLUNO  cooc  •73a-ai-M 


[No.  ««-»$»-Al 

Brokered  Deposit*;  American  Savinga, 
a  Federal  Savings  and  Loan 
A**oclatlon 

September  12. 1988. 

AGENCY:  Federal  Home  Loan  Board. 

actkm:  Notice. 

SUKMARV:  The  Federal  Home  Loan  Bank 
Board  ("Board")  is  supplementing  an 
earlier  resolution  concerning  American 
Savings  and  Loan  Association  Stockton. 
California  PAmerican").  to  provide  that 
an  authorization  of  the  acceptance  of 
brokered  deposits  by  American  would 
be  provided  for  American  Savings,  a 
Federal  Savings  and  Loan  Association, 
to  wht<A  substantially  all  of  the  atisets 
and  liabilities  of  American  were 
transferred  by  the  Federal  Savings  and 
Loan  Insurance  Corporation  as  reoeivef 
for  American, 
CFFECnvc  OATi:  September  12. 1968 

FOR  FURTHER  INFORIUTION  COHTACT: 

Lawrence  W.  Hayes.  Deputy  General 
Counsel  for  FSUC  (202)  j.7-6428; 
Deborah  Dakin.  Regulatory  Counsel 
Regulations  and  Legislation  Divi&ioci. 
Office  of  General  Counsel.  (202)  377- 
6445:  or  Deborah  R  SiegeL  Attorney. 
Office  of  General  Counsel  (202)  377- 
se4K  Federal  Home  Loan  Bank  Board, 
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1700  G  Street.  ^aA/..  Washington.  DC 

20552. 

SUPPCEMENTARY  tNFOftMATKM:  The 

Board  has  adopted  the  following 
resolution.  Board  Resolution  88-959 

Whereas,  the  Federal  Home  Loan 
Bank  Board  ("Board")  by  its  Resolution 
No.  88-924.  dated  September  5. 1988. 
appointed  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("Corporation") 
as  receiver  ("Receiver")  for  American 
Savings  and  Loan  Association.  Stockton, 
California  ("American"),  and  pursuant 
to  an  Acquisition  Agreement,  dated 
September  6, 1988,  between  the  Receiver 
and  American  Savings,  a  Federal 
Savings  and  Loan  Association 
("Amencan  Federal"),  the  Receiver 
transferred  substantially  all  of  the 
assets  and  liabilities  of  American  to 
American  Federal,  alt  as  more  fully  set 
forth  in  such  Acquisition  Agreement: 
and 

Whereas,  the  Board  has  previously 
adopted  Resolution  No.  87-616  regarding 
the  acceptance  of  brokered  deposits  by 
American  up  to  a  maximum  limtt  of  $2.5 
billion  of  total  deposits  (the  "Brokered 
Deposit  Resolution"):  and 

Whereas,  the  Board  desires  to 
supplement  the  Brokered  Deposit 
Resolution  (which  supplementation  the 
Board  does  not  consider  to  be  an 
amendment  or  rescission  of  such 
Resolution)  to  take  into  account  the 
transfer  of  American's  assets  and 
liabilities  to  American  Federal,  and  to 
provide  the  same  authorization  to 
American  Federal  as  was  provided  to 
American: 

.\ow.  therefore,  the  Board  resolves 
83  follows: 

1.  All  references  in  the  Brokered 
Deposit  Resolution  to  "American"  and 
"American  Savings"  shall  also  be 
references  to  American  Federal. 

2.  Upon  their  adoption  by  the  Board, 
these  resolutions  shall  be  effective  as  of 
September  12,  1988. 

3.  The  Secretary  of  the  Board  shall 
forward  these  resolutions  for 
publication  in  the  Federal  Registcf. 

By  Ihe  Federal  Home  I.Odn  Banli  Board 
fohn  F.  Ghizzoai. 
AdSisCtmt  Secretary 

[FR  Doc.  88-21095  Filed  9-14-ftS  8:*5  am] 
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FEDERAL  RESERVE  SYSTEM 

Capital  Dlr«ctk>n«;  Application  To 
Engage  Da  Novo  In  Parmisaibia 
Nonbanking  Acttvmaa 

The  company  listed  in  this  notice  has 
filed  an  application  under  $  225.23(ci}(li 
of  the  Board's  Regulation  Y  (12  CFR 


225  23(a)(1)  for  the  Boards  apprmn! 
under  section  4(c|(a}  of  the  Bank 
Holding  Company  Act  [12  U  S.C. 
1843fc)|8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a)|  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  m  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
lo  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  und'ie  concentration  of  resources, 
decreased  or  unfair  competition. 
conflicts  of  mterests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggneved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  6. 
1988- 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  IHinois 
60690: 

1-  Capital  DirvcUona.  Mason. 
Michigan:  to  engage  de  novo  through  its 
subsidiary  Monex  Financial  Services. 
Inc.,  Mason.  Illinois,  in  making. 
acquiring,  or  servicing  loans  punuant  to 
\  225.25(bMl)  of  the  Board's  RegulaUon 
Y. 

Ekurd  of  Covemon  of  the  Federal  Reserve 
System.  Septemt>er  0.  \m&. 
lanMM  McAfee. 

.Associate  Secretary  of  the  Board 

\VH  Doc.  86-20985  Filed  9-14-88: 8:45  am| 
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Otilo  Bancorp,  at  al^  Formatk>ns  of; 
AcqulattkKW  by;  and  Margara  of  Bank 
HoMIng  Companlaa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  Ihe  Bank  Holding 
Company  Act  (12  U.S  C.  1842)  and 
i  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225  141  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S  C.  1842(c|), 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Re!*er\'e  Bank  Indicated,  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  office  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  heanng.  identifying  specifically 
any  questions  of  fact  thai  are  m  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  heanng. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
7.  19H8 

A.  Federal  Reserve  Bank  of  Cleveland 
()ohn  I-  Wixted.  Jr.  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio  44101 

1.  Ohio  Bancorp.  Youngstown.  Ohio: 
to  acquire  100  percent  of  the  voting 
shares  of  The  Mingo  National  Bank  of 
Mingo  lunction,  Mmgo  |unclion.  Ohio. 

B  Federal  Reserve  Bank  of 
Minneapolis  (lames  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1 .  The  Pose  Holdwg  Company. 
Plunkinton,  South  Dakota;  lo  become  a 
bank  holding  company  by  acquiring  UK) 
percent  of  the  voting  shares  of  Farmers 
ft  Merchants  State  Bank:  Planktnton, 
South  Dakota, 

C.  Federal  Resarve  Bank  of  Kansas 
aty.  Miseouri  6419S: 

1   Wyandotte  Ban  Corporation. 
Kansas  City,  Kansas;  to  acquire  100 
percent  of  the  voting  ihares  of  the 
Edwardsville  Bank.  Edwardsville. 
Kansas. 

Bt}8rd  of  Governors  of  the  Federal  Reserve 
Sy^u^m.  SfptemtMfr9. 1988 
Ismm  McAfee, 

fK^soLfote  Secretary  of  the  BiMrd. 
|FR  Doc  8»-:M»9B4  Filed  9-T4-88;  8.45  dm| 
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DEPARTMENT  OF  HEALTH  AND 
HUUAN  SERVICES 

Office  of  the  Secretary 

Problems  of  the  Underdasa; 
Appllcatlona  for  Grants 

Pursuant  to  section  lllOA  of  the 
Social  Security  Act.  the  Assistant 
Secretary  for  Planning  and  Evaluation 
Ihereaiter  the  Assistant  Secretary)  is 
seeking  applications  for  research  in  the 
area  of  income  security  policy  from 
States,  public,  non-profit,  and  for-profit 
organizations. 

A.  Type  of  Application  Requested 

This  announcement  seeks 
applies tjons  for  projects  to  develop 
testable  theoretical  models  relating  to 
national  policy  concerns  in  the  area  of 
pTX>bleais  of  the  underclass. 
Applications  should  focus  on  research 
issues  in  the  area  of  economic  and 
sociological  determinants  of  underclass 
behaviors  and  the  effects  of  underclass 
neighborhouds  on  residents:  other, 
closely  reldted  issues  may  also  be 
included  if  they  are  shown  to  be 
relevant  to  the  general  area  of  interest 

Clearly,  there  are  many  possible 
definitions  of  the  term  '*underclass".  and 
all  applications  should  state  the 
definition  or  concept  being  used  A 
broad  range  of  methodologies  is 
acceptable  for  the  purpose  of  this  grant 
competition,  and  researchers  are 
encouraged  to  pursue  new  and 
innovative  thinking.  However,  all 
proposed  projects  should  embody  a 
sound  theoretical  base  upon  which  new 
and  original  empirical  work  could  be 
based  in  the  future.  Models  which  do 
not  lend  themselves  to  empincal  testing 
are  unacceptable.  In  addition. 
demonstration  projects,  data  collection. 
and  empirical  research  will  not  be 
funded  at  this  time,  aiUiough  it  is 
possible  that  continuation  funds  may  be 
awarded  to  lest  the  theories  developed 
under  this  grant  program  without  further 
competition.  Ail  applicants  must 
demonstrate  knowledge  of  past  and 
current  research  relating  to  the  problems 
of  the  underclass  and  neighborhood 
effects. 

Successful  applicants  must  be  willing 
lo  participate  in  an  ASPE-sponaored 
conference  in  Washington.  DC.  to  be 
held  in  the  fall  or  winter  of  1989.  The 
conference  wiU  serve  as  a  forum  for 
discussions  of  important  issues 
concerning  the  underclass,  and  wiU 
enable  researchers  to  share  their  results 
with  others. 

Recent  research  on  welfare 
dependency  has  mdicated  that  there 
may  be  a  sigmiicant  correlatioa 


between  neighborhood  characteristics 

and  individual  behavior,  often  identified 
as  socalled  underclass  behavior. 
Underclass  behavior  is  not  easily 
defined,  but  is  usually  thought  to 
encompass  various  observable 
individual  behaviors,  such  as  high 
school  droD-out  rates,  teenage 
pregnancv'  freouenaes.  welfare 
dependencv  measures,  criminal  activity. 
widespread  dru8  use.  unemployment. 
and  poveriv  indicators.  There  can  be 
little  doubt  that  a  careful  examination  of 
the  data  will  reveal  significant 
correlations  between  neighborhood 
variables  and  various  indicators  of 
undercldss  behavior.  However. 
statistical  models  that  estimate  such 
correlations  are  not  useful  for  a  deeper 
understanding  of  the  d^Tiamics  of 
underclass  behavior  and  the  influence  of 
neighborhoods  on  individual  choices. 
Purely  statistical  models  cannot 
distinguish  between  competing 
hypotheses  and  do  not  offer  any 
guidance  regarding  the  underlying 
causes  for  observed  individual  behavior. 
On  the  other  hand,  carefully  specified 
structural  models,  that  is.  models  that 
are  speciSed  by  some  underlying  theory, 
can  often  be  used  to  distinguish  between 
competing  theories  which  are 
observationally  equivalent-  The 
development  of  theoretical  models  on 
the  underclass  and  neighborhood  effects 
IS  important  to  enhance  our 
understanding  of  human  behavior. 

One  central  development  necessary 
for  understanding  observed  behavior  is 
the  creation  of  a  theory  about  bow 
neighborhoods  and  residents  of  a 
neighborhood  constrain  the  choices  and 
behaviors  of  individuals  in  that 
neighborhood.  While  we  know 
something  about  how  to  model 
indindual  behavior,  we  know  virtually 
nothing  about  how  individuals  interact 
to  determine  neighborhood  behavior. 
While  individuals  may  pattern  their 
behavior  after  others  in  the  community, 
individuals  still  make  choices.  Hence. 
the  connection  between  poor 
neighborhood  role  models  and 
individual  outcomes  can  be  broken  by 
individual  choices.  Not  all  individuals 
follow  the  role  models  they  are  exposed 
to.  whether  they  are  good  or  bad. 
Parents  and  other  authorit>'  figures  in 
bad  neighbw+ioods  often  offer  good  role 
models,  yet  the  bad  models  m  some 
instances  dominate,  while  in  others  they 
do  not  An  individual  can  choose  to 
reject  poor  role  models,  just  as  he  can 
reject  good  ones. 

Many  people  believe  that  the 
frequency  of  underclass  behavior  has 
increased  in  the  United  Stales  over  the 
last  25  years  If  any  policy  is  to  be 
fiuccessful  in  reversing  this  (rend,  it  is 


crucial  that  we  gain  an  understanding  of 
what  has  caused  the  detenoration  of 
many  neighborhoods.  Since  the  outcome 
measures  we  are  concerned  about  (e.g 
welfare  dependence,  teenage 
pregnancy)  describe  individual 
behavioral  patterns,  it  is  important  that 
we  attempt  to  understand  the  influences 
of  group  behavior  llhe  neighborhood)  on 
the  individual.  As  noted  above, 
mdividuals  have  a  choice  of  whether  to 
comply  with  certain  local  social  norms. 
To  some  degree,  there  is  also  a  choice  of 
where  to  live — those  who  reject  local 
social  norms  can  and  often  do  move.  At 
the  same  time,  the  pressure  on 
individuals  to  accept  even  self- 
destructive  behavioral  norms  can 
sometimes  be  very  strong.  Conceptually, 
neighborhood  norms  for  social 
interaction  seem  to  be  "chosen 
constraints" — an  individual  accepts 
compliance  with  underclass  norms  even 
when  alternative  exists  and  it  is  obvious 
that  the  norms  are  risky  or  clearly  self- 
destructive. 

This  grant  announcement  seeks  to 
encourage  the  development  of  atructural 
models  that  can  be  useful  in  explaining 
the  causes  for  the  growing  incidence  of 
underclass  behavior.  In  general,  we  are 
interested  in  how  neighborhoods  and 
neighborhood  residents  mfluence 
individuals'  behavior,  especially  those 
neighborhoods  where  underclass 
behaviors  are  widespread.  Theoretical 
models  that  could  be  used  to  answer 
questions  such  as  the  following  would 
be  helpful: 

(1)  Why  do  some  residents  of 
underclass  neighborhoods  choose  poor 
role  models,  while  others  manage  to 
seek  out  beneficial  role  models? 

12)  Why  do  some  residents  eschew 
underclass  behaviors  and  manage  to  get 
out  of  the  ghetto  while  others  become 
trapped? 

(3)  When  ghetto  residents  aiiempi  to 
"raaxiimze  their  utility",  what  tjpes  of 
constraints  do  they  face?  Wliai  i-lioiLes 
do  they  have? 

(4)  What  happens  to  groups  of 
individuals  who  are  "transplanted"  to 
suburban  settings,  that  is.  those  who 
move  into  housing  projects  or  who  are 
blended  into  middle  class 
neighborhoods? 

(5)  What  is  the  impact  o4"  public  or 
pnvate  intervenuona?  These  examples 
are  meant  only  as  illustrations  of 
interesting  questions  and  are  by  no 
meaiu  exhaustive.  There  are  many  other 
worthwhile  questions  thai  could  be 
answered  by  developing  and  testing  the 
appropriate  structural  models.  Because 
the  polio,'  recommendations  obtained  by 
testing  these  models  are  the  ultimate 
goal,  it  is  important  that  the  models  be 
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structured  in  such  a  way  that  they  lead 
to  testable  empirical  implications,  and 
that  the  apphcationa  indicate  how  the 
models  might  be  tested. 

/-  Products 

The  applicant  should  present  a 
schedule  for  delivery  of  interim  progress 
reports  and  a  final  report.  The  final 
report  should  discuss  possible  data 
sources  for  testing  the  model,  and  if  new 
data  collection  would  be  needed,  the 
report  should  so  state. 

2.  Potential  Users 

Potential  users  of  the  research  include 
policymakers  at  Federal,  Stale,  and  local 
levels  of  government,  as  well  as 
professionals  in  social  serv'ices, 
demography,  economica.  sociology. 
social  work,  and  related  fields.  Because 
many  of  those  who  will  be  interested  in 
this  research  lack  advanced  technical 
training,  it  is  important  that  the  results 
of  projects  be  presented  m  a  fashion 
accessible  to  such  an  audience.  This  wiil 
involve  the  subnussion  of  a  separate, 
non-technical  executive  summary. 

3  Types  of  Projects  Excluded 

In  consideration  of  the  intent  of  this 
announcement,  application 
concentrating  on  a  narrow 
programmatic  or  policy  focus,  or  on  une 
that  13  not  directed  to  concerns  of 
national  interest,  will  not  be  considered 
for  funding. 

In  addmon.  this  announcement  seeks 
development  of  theoretical  models  of 
underclass  behavior  that  can  provide 
testable  hypotheses  for  fulure  empirical 
analysis.  Applications  for  projects 
involving  empirical  analysis,  data 
collection,  or  demonstrations  will  not  be 
considered. 

4.  Content  and  Organization  of  the 
Applications 

The  application  must  begin  with  a 
cover  sheet  followed  by  the  required 
application  forms  and  an  abstract  {of 
not  more  than  two  pages)  of  the 
apphcation.  Failure  to  include  the 
abstract  may  result  in  delays  in 
processing  the  application.  Each 
application  should  include  a  discussion 
of  the  relevant  literature,  a  statement  of 
the  Issuefs)  being  examined,  the 
probable  direction  model  development 
will  take,  a  discussion  of  some  of  the 
likely  hypotheses  that  the  model  will 
explain,  and  a  discussion  of  possible 
data  sources  to  test  the  hypotheses. 
Resumes  of  staff  should  be  included,  as 
should  a  full  budget  and  a  schedule  of 
tasks  for  the  proposed  projects. 


B.  Applicable  Regulations 

1  "Grants  Programs  Administered  by 
the  Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation"  (45  CFR  Part 
63),  Code  of  Federal  Regulations. 
October  1.  1980. 

2.  "Administration  of  Grants"  (45  CFR 
Part  74),  Code  of  Federal  Regulations  on 
June  9. 1981 

C.  Effective  Date  and  Duration 

1.  The  grants  awarded  pursuant  to  this 
announcemnt  are  expected  to  be  made 
on  or  about  January  3,  1989;  however 
some  may  be  made  subsequent  to  this 
date. 

2.  In  order  to  avoid  unnecessary 
delays  in  the  preparation  and  receipt  of 
applications,  this  notice  is  effective 
immediately.  The  closing  dates  for 
apphcalions  are  specified  in  Section  F 
and  G  below 

3.  It  is  expected  that  prujects  will  be 
completed  within  a  nine-month  peirod. 
Longer  projects  will  not  be  considered 
ds  the  grantees  are  expected  to  present 
their  results  at  an  ASPE-sponsord 
conference  m  the  fall  or  winter  of  1989. 

D.  Statement  of  Funds  Available 

1.  $200,000  has  been  set  aside  for 
grants  to  be  awarded  m  Fiscal  Year 
1989.  subject  to  the  availability  of 
appropriated  funds,  as  a  result  of  this 
announcement.  Applications  may  be  for 
any  amount,  but  It  is  expected  that  most 
awards  will  be  for  single  projects  of  no 
more  than  $50,000. 

Applicants  are  encouraged  to  seek 
additional  funds  from  other  sources  for 
this  protect.  Applicants  should  discuss 
any  commitments,  plans,  or  hopes  for 
additional  funds,  including  size  and 
sources  When  it  is  judged  that 
successful  completion  of  a  proposed 
project  depends  on  outside  funding,  this 
office's  funding  commitment  will  be 
made  contingent  on  complete 
demonstration  of  that  outside  funding. 

2.  Funds  may  be  obligated  fully  at  the 
time  of  award  of  these  grants  or 
incrementally. 

3.  Nothing  in  this  application  should 
be  construed  as  committing  the 
Assistant  Secretary  to  make  any  award. 

E.  AppUcatioo  processing 

I.  Applications  will  be  initially 
screened  for  relevance  to  the  needs 
defined  in  section  A  (as  well  as 
additional  areas  of  interest  persuasively 
shown  to  be  relevant  by  the  grantee).  If 
judged  relevant,  the  applicaiton  will 
then  be  reviewed  by  a  government 
review  panel,  possibly  augmented  by 
outside  experts.  Three  13}  copies  of  each 
application  are  required.  Applicants  are 
encouraged  to  send  an  additional  seven 


(7)  copies  of  their  apphcation  to  ease 
processing,  but  applicants  will  no!  be 
penalized  if  these  extra  copies  are  not 
included. 

2.  Applications  will  be  judged  as  to 
eligibility,  quality,  and  relevance, 
according  to  the  criteria  set  forth  in  Item 
5. 

3.  An  unacceptable  rating  on  any 
individual  criterion  may  render  the 
application  unacceptable.  Consequently, 
applicants  should  take  care  to  ensure 
that  all  criteria  are  fully  addressed  in 
the  application. 

4.  Applications  should  be  as  brief  and 
concise  as  is  consistent  with  the 
information  requirements  of  the 
reviewers.  Applications  should  be 
limited  to  25  doubled-spaced  typed 
pages,  exclusive  of  forms,  abstract, 
resumes,  and  proposed  budget;  they 
should  neither  be  unduly  elaborate  nor 
contain  voluminous  supporting 
documentation. 

5.  Criteria  for  Evahwtion  Evaluation 
of  appUcations  will  employ  the 
following  cnlena.  The  relative  weights 
are  shown  in  parentheses. 

a.  Usefulness.  The  potential 
usefulness  of  the  objectives  and 
anticipated  results  of  the  proposed 
project  for  providing  individuals  and 
organizations  concerned  with  problems 
uf  the  underclass  with  improved  bases 
for  making  decisions  about  these  issues 
The  potential  usefulness  of  the  proposed 
project  for  the  advancement  of  science. 
(25  points) 

b.  Clarity  and  Understanding. 
Understanding  and  knowledge  of  prior 
work  in  the  area.  The  cost  effectiveness 
of  the  proposal  and  the  clarity  of 
statement  of  objectives,  methods,  and 
anticipated  results.  (15  points) 

c.  Modeling  Strategy.  The 
appropriateness  and  soundness  of  the 
research  design  and  modeling  strategy. 
Probability  of  successful  completion  of 
the  study.  (30  points) 

d.  Experience  and  Qualifications  of 
Personnel.  Principal  Investigator's  and 
other  key  staffs  expenence  in  this  or 
related  areas  and  indications  of 
innovative  approaches  and  creative 
potential.  Indication  of  the  ability  of  key 
staff  to  produce  publishable  quality 
reports  or  articles.  (30  points) 

F.  AppUcations  Sent  by  Mail 

Applications  may  be  sent  by  either 
the  US.  Postal  Service  or  a  commercial 
carrier  Apphcations  sent  by  US.  Postal 
Service  will  be  considered  to  be 
received  on  time  by  the  Grants  Officer  if 
the  application  was  sent  by  first  class. 
registered  or  certified  mail  not  later  than 
November  14. 1988.  as  evidenced  by  the 
U.S.  Postal  Sen.'ice  postmark  on  the 
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wrapper  or  envelope,  or  on  the  original 
receipt  from  the  U.S.  Postal  Service. 
Applications  sent  by  a  commercial 
carrier  will  be  considered  to  be  received 
on  time  by  the  Grants  Officer  if  sent  not 
laier  than  November  14. 1968.  as 
evidenced  by  a  receipt  from  the 
commercial  carrier. 

G.  Hand- Delivered  AppUcations 

An  application  to  be  hand-delivered 
must  be  taken  to  the  Grants  Officer  at 
the  address  listed  at  the  end  of  this 
announcement.  Hanrf-delivered 
apphcations  will  be  accepted  daily 
between  9:00  am  and  4:30  pm. 
Washington.  D.C..  time,  except 
Saturdays.  Sundays,  or  Federal 
holidays.  Applications  will  not  be 
accepted  after  close-ofbusiness  on 
November  15.  1988. 

H.  Disposition  of  Applications 

1,  Approval,  disapproval,  or  deferral 
On  the  basis  of  the  review  of  the 
application,  the  Assistant  Secretary  will 
either  (a)  approve  the  application  as  a 
whole  or  in  part;  (b)  disapprove  the 
application;  or  (c)  defer  action  on  the 
application  for  such  reasons  as  lack  of 
funds  or  a  need  for  further  review. 

2.  Notification  of  disposition.  The 
Assistant  Secretary  will  notify  the 
applicants  of  the  disposition  of  their 
application.  A  signed  notification  of 
grant  award  will  be  issued  to  the 
contact  person  listed  in  block  4  of  the 
application  to  notify  the  appUcant  of  the 
approved  application. 

I.  Application  Instructions  and  Forms 

Copies  of  applications  should  be 
r^*ques1ed  from  and  submitted  to:  Grants 
Officer.  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation, 
Department  of  Health  and  Human 
Services.  200  Independence  Avenue. 
SVV,,  Room  426F,  Hubert  H.  Humphrey 
Duildmg.  Washington,  DC  20201,  Phone 
[ZOZ)  245-1794.  Questions  concerning  the 
preceding  information  should  be 
submitted  to  the  Grants  Officer  at  the 
same  address.  .\'either  questions  nor 
requests  for  applications  should  be 
submitted  after  November  1.  1988. 
/A/;'Oflr4A7'— Application  for  Federal 
Assistance  [Standard  Form  424)  must  be 
submitted  on  new  form  revised  4/B8. 

J.  Federal  Domestic  Assistance  Catalog 

This  announcement  is  not  listed  in  the 
Federal  Domestic  Assistance  Catalog. 

K.  Intergovernmental  Review  of  Federal 
Programs 

This  program  is  not  subject  to 
Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 


Programs"  or  its  implementing 
regulations  45  CFR  Part  100. 

Dale:  September  12.  3988 
Robert  B.  Helms. 

Assistant  Secretary  for  Planning  and 

Evvfuatton. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Ager>cy  for  Toxic  Substances  and 
Disease  Registry 

Program  Announcement  and 
Availability  of  Fiscal  Year  1988  Funds 
for  Development  and  Initiation  of  a 
National  Risk  Communication  Training 
Program  for  State  Health  Agency 
Personnel 

Introduction 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  funds  in  Fiscal  Year 
1986  to  assist  in  developing  and 
implementing  a  National  Risk 
Communication  Training  Program  for 
Slate  Health  Agency  Personnel. 

Authority 

This  project  is  authorized  by  section 
104(i)  (1)  and  (14)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(CERCLA).  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA)  (42 
U.S.C.  9604(il  HI  and  114)).  The  Catalog 
of  Federal  Domestic  Assistance  number 
is  13.181. 

Eligibility 

This  is  not  a  formal  request  for 
applications.  Assistance  will  be 
provided  only  to  the  Association  of 
State  and  Territorial  Health  Officials 
(ASTHO)  for  this  project.  No  other 
applications  will  be  solicited  or  will  be 
accepted. 

The  Association  of  State  and 
Territorial  Health  Officials  (ASTHO)  is 
an  organization  that  represents  the  chief 
public  health  official  of  each  stale  and 
territory.  Through  its  own  membership, 
the  ASTHO  Environmental  Committee, 
the  Association  of  State  and  Territorial 
Health  Risk  Assessors,  other  affiliate 
organizations,  and  the  Public  Health 
Foundation,  ASTHO  has  developed  a 
unique  knowledge  and  nnderstanding  of 
the  needs  and  operations  of  State  health 
agencies.  The  members  of  ASTHO  have 
already  gained  an  enormous  wealth  of 
experience  in  nsk  communication  and 
have  identified  risk  communication 


programs  as  a  pnority  need  for  State 
health  agencies. 

No  other  organization  has  the 
established  relationship  with  State 
health  departments  and  the  existing 
sta^  capability  and  expertise  which  is 
necessary  to  carr>'  out  the  project 

Background 

Public  concern  about  environmental 
problems  has  placed  growing  demands 
in  recent  years  for  governmental 
agencies  to  provide  tnforrnation  that  is 
responsive  to  pubhc  fears  and  explains 
health  risks  clearly.  Concerns  about 
human  exposures  to  toxic  substances  in 
the  environment  are  usually  ver\'  urgent 
and  State  and  local  health  departments 
«jre  often  the  first  to  he  conlacled.  Often, 
the  demand  is  for  simple,  immediate 
explanations  to  complex  environmental 
problems,  but  the  response  is  too  often 
presented  in  technical  and/or  uncertain 
terms,  as  the  agency  works  within  its 
legal,  scientific,  and  economic 
constraints  to  provide  its  best  analysis 
of  the  situation. 

Improved  risk  communication  is 
important  to  focus  public  attention  on 
nsks  that,  from  a  scientific  standpoint, 
pose  the  greatest  threat  to  health,  and  to 
allay  fears  about  nsks  that  pose  a  lesser 
threat,  or  no  apparent  threat  Effective 
risk  communication  should  improve  the 
agency's  credibility  and  success  in 
conducting  public  health  programs  and 
communily-leve)  interventions. 

Purpose 

The  proposed  cooperative  agreement 
is  intended  to  address  the  need  for  State 
health  agencies  to  practice  effective  risk 
communication.  ASTHO  will  also 
develop  approaches  for  disseminating 
information  about  effective  risk 
communication. 

ASTHO  ActiviUes 

A-  Define  the  common  needs  and 
priorities  in  the  area  of  risk 
communication  through  the  preparation 
of  a  descnptive  report.  The  needs  will 
be  assessed  by  a  survey  of  State  and 
local  health  agencies  and  tnter\'iew 
discussions  with  State  officials  with 
special  expertise  in  communication  of 
environmental  health  issues. 

To  the  extent  that  ASTHO  engages  in 
information  collection  through  surveys 
and  interviews,  there  shall  be  no  review 
of  data  collection  instruments  or  the 
information  collection  design  by  ATSDR 
or  another  Federal  agency.  However. 
ASTHO  may  request  technical 
consultation  from  ATSDR. 

B,  Conduct  two  pilot  workshops  to 
tram  State  representatives.  This  training 
shall  instruct  the  State  representative 
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about  proper  methods  of  nsk 
cormnunication  and  also  instruct  them  in 
how  to  further  educate  and  train  other 
health  professionals  m  their 
juhsdictions.  These  workshops  should 
use  the  training  moduJes  and  manual 
developed  m  pari  C  (bek>w|.  A 
mechanism  to  evaluate  the  training 
process  should  be  part  of  the  workshop. 

C.  De&ie  and  develop  any  training 
materials  necessary  for  its  use  in 
conducting  the  training  described  in  B 
(above).  The  descriptive  report  and 
special  expertise  of  the  reapient  will  be 
the  basis  of  defining  the  content  and 
format  of  the  training  manual  and 
training  programs.  These  materials  shall 
include  modules  used  in  workshops  for 
nak  communicabon  training  and  a  risk 
communication  guidance  manual  for 
health  professional  field  reference. 

ATSDR  AcfiviVes 

A.  Assist  in  the  identification  of  areas 

of  mutual  interest  in  the  area  of  nsk 
communication. 

B.  Collaborate  in  the  development  of 
training  materials  and  a  risk 
communication  guidance  manual  for  the 
use  by  State  officials. 

C.  Collaborate  In  the  planning  and 
implementation  of  the  two  pilot 
workshops. 

Availability  of  funds 

Dunng  Fiscal  Year  1988, 
approximately  $180,000  will  be  available 
to  support  this  project.  It  is  expected 
that  the  cooperative  agreement  will  be 
funded  for  a  12-month  budget /project 
period  to  begin  on  or  about  September 
29. 1988.  The  funding  estimate  outlined 
above  may  vary  and  is  subject  to 
change. 

Review  and  Evaluation  Criteria 

The  application  will  be  reviewed  and 
evaluated  on  the  following; 

A.  Extent  to  which  the  applicant 
understands  the  requirements,  problems. 
objectives,  complexities,  end 
interactions  required  of  this  cooperative 
agreement 

B.  Degree  to  which  proposed 
objectives  are  dearly  stated,  reahstic. 
measurable,  time-phased,  and  related  to 
the  purpose  of  this  project; 

C.  Degree  to  which  the  applicant 
provides  evidence  of  an  abihty  to  can7 
out  the  proposed  project  and  the  extent 
to  which  the  applicant  institution 
documents  demonstrated  capability  to 
achieve  objectives  similar  to  those  of 
this  project 

D.  Extent  to  which  professional 
personnel  involved  in  this  project  are 
qualified,  including  evidence  of  past 
achievements  appropriate  to  this 
project;  and 


E.  Adequacy  of  plana  for 
administenng  the  project 

Application  Submission  and  Deadline 

The  onginal  and  two  copies  of  the 
application  (SF  424)  must  be  submitted 
to  Henry  S.  CasselL  lU,  Grants 
Management  Officer,  Grants 
Management  Branch.  Procurement  and 
Grant  Office,  Centers  for  Disease 
Control.  255  East  Paces  Ferry.  NE. 
Room  300.  Atlanta.  CA  30305. 

Other  Submissions  and  Review 
Requirements 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovennental  Review  of  Federal 
Programs. 

Where  to  Obtain  Addittonai  Information 

Information  regarding  the  business 
aspects  of  this  project  may  be  obtained 
from  Terry  C.  Maricle.  Grants 
Management  SpeciaUst.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control.  255  East  Paces  Ferry  Road,  NE-. 
Room  300.  Atlanta,  Georgia  30305.  (404) 
ft42-6575  or  FTS  236-ft575.  Information 
regarding  technical  aspects  of  this 
project  may  be  otained  from  Robert  W. 
Amler,  M.D..  Medical  Epidemiologist. 
Epidemiology  and  Medicine  Branch. 
Office  of  Health  Assessment.  Agency  for 
Toxic  Substances  and  Disease  Registry. 
.Atlanta.  Georgia  3033.1,  (404)  488-4600  or 
FTS  236-4600. 

D^Eed-  September  9. 1906. 
lamas  O.  Mason. 

AJmm.'strator.  Agency  for  Toxic  Substances 
and  Disease  Registry. 
;FR  Doc.  88-21(118  Filed  9-14-68;  MS  am) 
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Alcohol.  Drug  Abu**,  and  Mental 
Health  Administration 

October  Advtaory  Commtttees; 
Meatinos 

aqency:  Alochol.  Drug  Abuse,  and 
Mental  Health  Admimstrstion.  HHS. 
ACnOK  Notice  of  meetings. 


suMMAirr  This  notice  seU  forth  the 
schedules  and  proposed  agendas  of  the 
forthcoming  meetings  of  the  agency's 
initial  review  comnuttees  in  the  month 
of  October  1988.  These  committees  will 
be  performing  initial  review  of 
applications  for  Federal  assistance 
Therefore,  portions  of  the  meetings  will 
be  closed  to  the  public  ai  determmed  by 
the  Administrator.  ADAMiiA.  in 
accordance  with  5  U.SC.  552(b)(61  and  5 
U.S.C.  app.  2  l0(dj.  Notice  of  these 


meetings  is  required  under  the  Federal 
Advisory  Committee  Act.  Pub.  L  92-463. 

Committee  Name:  Research  Scientist 
Development  Review  Committee,  NIMff 

Dote  and  Time:  October  3-5: 9:00  a.m. 

Place:  Holiday  Inn  of  Georgetown, 
2100  Wisconsin  Avenue,  NW., 
Washington,  DC  20007. 

Status  of  Meeting:  OPEN— October  3: 
9:00-10:00  a.m.:  CLOSED— Otherwise. 

Contact  Sandra  Buckhalter.  Room 
9C-15.  Parklawn  Building,  5600  Fishers 
Lane,  Rockv^Ile.  Maryland  20857.  (301 ) 
443-6470 

Purpose-  The  committee  Is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
activities  to  develop  and  execute  a 
program  of  Research  Scientist  and 
Research  Scientist  Development 
.Awards  lo  appropriate  institutions  for 
the  support  of  individuals  who  are 
engaged  full  time  m  research  and  related 
activities  relevant  to  mental  health,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Xame:  Extramural  Science 
Advisory  Board.  NIMH. 

Dote  and  Time:  October  6-7:  9:00  a.m. 

Place:  National  Institute  of  Mental 
Health.  ParWiawn.  Building.  Conference 
Room  E.  5600  Fishers  Lane.  Rockville. 
MD  20657. 

Status  of  Meeting:  OPFJvJ 

Contact:  Lawrence  (.  Rhoades, 
Parklawn  Building.  Room  17C20.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

Purpose:  The  Board  advises  the 
Secretary  of  Health  and  Human 
Services,  the  Administrator.  Alcohol. 
Drug  Abuse,  and  Mental  Health 
Administration,  and  the  Director. 
National  Institute  of  Mental  Health,  on 
the  direction,  scope,  balance,  and 
emphasis  of  the  Institute  s  extramural 
science  programs. 

Committee  Name:  Child  and  Family 
and  Prevention  Subcommittee  of  the  Life 
Course  and  Prevention  Research  Review 
Committee.  NIMH 

Date  and  Time:  October  6-8  8:30  a.m. 

Place:  The  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue.  Bethesda.  MD  20814 

Status  of  Meeting:  OPEN— October  6: 
8:30-9:30  a.m.;  CLOSED— Otherwise. 

Contact  Dorothy  Tengood.  Room  9C- 
18.  Parklawn  Building,  56(»  Fishers 
Lane.  Rockville.  Maryland  20857.  (301) 
443-3857. 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
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research  and  research  training  activities 
relating  to  understanding  the  impact  of 
the  social  environment  on  the  mental 
health  of  children  and  adults,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review 


Committee  Name:  Cognition.  Emotion. 
and  Personality  Research  Review 
Committee.  NIMH. 

Date  and  Time:  October  7-8: 9:00  a.m. 

Place:  The  Carlyle  Suites.  1731  New 
lUmpshire  Avenue.  NW.  Washington, 
DC  20009. 

Status  of  Meet mg:  OPEN — October  7: 
9:00-10:00  a.m.:  CLOSED— Otherwise. 

Contact:  Shirley  Maltz,  Room  9C-26, 
Parklawn  Building.  56O0  Fishers  Lane. 
RocJtville.  MD  20857,  (301)  443-3944. 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  apphcations 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
relating  to  the  fields  of  personality, 
cognition,  emotion,  and  higher  mental 
processes,  with  recommendations  to  the 
National  Advisory  Mental  Health 
Council  for  final  review. 

Committee  Name:  Psychopath ology 
Subcommittee  of  the  Psychopath  ology 
and  Clinical  Biology  Research  Review 
Committee.  NIMH. 

Date  and  Time:  October  12-14:  9:00 
a.m. 

Place:  Congressional  Days  Inn.  1775 
Rockville  Pike.  Rockville.  MD  20852. 

Status  of  Meeting:  OPEN— October  12: 
9.00-10:00  am;  CLOSED— Otherwise. 

Contact:  Emilie  A.  Erabrey,  Room 
9C08.  Parklawn  Building.  5600  Fishers 
Lane.  Rockville.  MD  20857.  (301)  443- 
1340. 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
far  assistance  from  the  National 
Institute  of  Mental  Heath  for  support  of 
activities  in  the  fields  of  research  and 
research  training  activities  in  the  areas 
of  chnical  psychopalhology  and  clinical 
biology  as  they  relate  to  mental  health, 
with  recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 


Committee  Name:  Aging 
Subcommittee  of  the  Life  Course  and 
Prevention  Research  Review  Committee. 
NIMH. 

Date  and  Time:  October  13-14:  9:00 
a.m. 

Place:  The  Bethesda  Ramada.  8400 
Wisconsin  Avenue,  Bethesda.  MD  20814 

Status  of  Meeting:  OPEN— October  13: 
9:00-9:30  a.m.;  CLOSED— Otherwise. 


Contact:  Naomi  Lichtenberg.  Room 
9C18.  Parklawn  Building.  5600  Fishers 
Lane,  Rockville,  MD  20857,  |3011  443- 
3857. 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  Nabonal 
Institute  of  Mental  Health  for  support  of 
research  grants,  individual  postdoctoral 
research  fellowships  and  institutional 
research  training  grants,  cooperative 
agreements,  and  research  and 
development  contracts,  as  they  relate  to 
mental  health  in  the  fields  of  child, 
family,  and  aging,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name: 
Psychopharmacological.  Biological,  and 
Physical  Treatments  Subcommittee  of 
the  Treatment  Development  and 
Assessment  Research  Review 
Committee,  NIMH 

Date  and  Time:  October  13-14: 9:00 
a.m. 

Place:  The  Pavilion  Hotel,  12000  Old 
Georgetown  Road.  Rockville,  MD  20852 

Status  of  Meeting:  OPEN — October  13. 
9:00-10:00  a.m.:  CLOSED— O I herv\-ise. 

Contact  Richard  Marcus.  Room  9Cl4, 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  MD  Z0H5",  (301)  443-1367. 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
In&titute  of  Mental  Health  for  support  of 
research  and  research  (raining  activities 
in  the  fields  of  treatment  development 
and  assessment,  with  recommendations 
to  the  National  Advnsory  Mental  Health 
Council  for  final  review. 


Committee  Name:  Behavioral 
Neurobiology  Subcommittee  of  the 
NeuroBciences  Research  Review 
Committee.  NIMH. 

Date  and  Time:  October  15-15:  8:30 
a.m. 

Place:  The  Bethesda  Ramada  Inn.  8400 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

Status  of  Meeting:  OPEN— October  13: 
8:30-9-.30  a.m.;  CLOSED— Otherwise. 

Contact  Gerr>'  Perlman.  Room  9C2e. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  MD  20857.  (301 )  443-3936. 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
relating  lo  behavioral  neurobiology, 
with  recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 


Committee  Name:  Cellular 
Neurobiology  and  Psycho  pharmacology 
Subcommittee  of  the  Neurosciences 
Research  Review  Committee.  NIMH 

Date  and  Time  October  13-15:  B:30 
a.m. 

Place:  The  Bethesda  Ramada  Inn,  6400 
Wisconsin  Avenue,  Bethesda.  MD  20814. 

Status  ofMeet:r.g.  OPEN— Octoberl3: 
8:30-9:30  a.m.;  CLOSED— Otherwise. 

Contact  Gerr\-  Perlman.  Room  9C26. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  MD  20857.  (301)  445-3944, 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
relating  to  cellular  neurobiology  and 
psychopharmacology,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Biochemistr>', 
Physiology,  and  Medicine  Subcommittee 
of  the  Alcohol  Biomedical  Research 
Review  Committee,  NTAAA. 

Dote  and  Time:  October  17-19;  9:00 
a.m. 

Place:  The  Georgetown  Dutch  Inn. 
1075  Thomas  Jefferson  Street.  NW.. 
Washington.  DC  2000--3861. 

Status  of  Meeting  OPEN— October  17; 
900-9:30  am.;  CLOSED-Otherwise. 

Contact  Ronald  F.  Suddendorf.  Room 
16C26.  Parklawn  Building.  Rockville.  MD 
20857,(301)443-6106. 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  for  support  of  research  and 
training  activities  and  makes 
recommendations  to  the  National 
Advisor>'  Council  on  Alcohol  Abuse  and 
Alcoholism  for  final  review. 

Committee  Name.  Biobehavioral/ 
Clinical  Subcommittee  of  the  Drug 
Abuse  AIDS  Research  Review 
Committee.  NIDA. 

Dale  and  Time:  October  18-19:  9:00 
a.m. 

Place:  Embassy  n.  The  Bethesda 
Ramada.  8400  Wisconsin  Avenue. 
Bethesda.  MD  20814, 

Status  ofMeeti.ng-  OPEN— October  18: 
9«)-9:30  a.m.;  CLOSED— Otherwise 

Contact  Iris  O'Brien.  Room  10-42. 
ParklawTi  Building.  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-2620, 

Purpose.  The  committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Drug  Abuse  for  support  of 
research  and  research  training  activities. 
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and  makes  recommendations  to  the 
National  Advisory  Cotmcil  on  Drug 
Abuse  for  fiiuil  review. 

Committee  Name:  Sodobehsvioral 
Research  Subcommittee  of  the  Dmg 
Abuse  AIDS  Researcfa  Review 
Commitlee.  NiDA. 

Place:  Embassy  III.  The  Bethesda 
Ramada,  8400  Wisconsin  Avenue, 
Bethesda,  MD  20614. 

Status  of  Meeting:  OPEN — October  18; 
9  00-9:30  a.m.;  CLOSED—Otherwise 

Contact-  H.  Noble  Jones,  Room  10-42. 
Parldawn  Building,  5600  Fishers  Lane. 
Rockville.  MD  20857.  (301 1  443-2830- 

PurposerThe  committee  is  charged 
with  the  initial  review  of  apph'cations 
for  assistance  firom  the  National 
Institute  on  Drug  Abuse  for  support  of 
research  and  research  training  activities, 
and  makes  recommendations  to  the 
National  Advisory  Council  on  Drug 
Abuse  for  final  review 

Committee  Same:  Biochemistry 
Research  Subconmuttee  of  the  Drug 
Abuse  Biomedical  Research  Review 
Committee,  NIDA. 

Dote  and  Time:  October  18-20:  8:30 
a  m. 

Place:  Georgetown  Room,  Days  Inn 
Conaressional  Park.  1775  Rockville  Pike. 
Rockville,  MD  20852. 

Status  of  Meeting:  OPEN — October  18; 
8  30-9:00  am.;  CLOSED— Otherwise. 

Contact  Rita  Liu.  Room  10-42, 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  MD  20657.  (301)  443-2620. 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Drug  Abuse  for  support  of 
research  and  research  training  activities, 
and  makes  recommendations  to  the 
National  Advisory  Council  on  Drug 
Abuse  for  final  review. 


National  Advisory  Council  on  Drug 
Abuse  for  final  review. 


Committee  Same.  Drug  Abuse 
Clinical  and  Behavioral  Research 
Review  Committee.  NIDA. 

Dote  and  Time:  October  18-21:  9KX) 
a.m. 

Place:  Montrose  Room.  Days  Inn 
Congressional  Park,  1775  Rockville  Pike. 
Rockville.  MD  20852. 

Status  of  Meeting:  OPEN — October  18: 
9  00-^:30  a.m. 

Contact:  Daniel  Mintz,  Room  10-42, 
Parklawn  Budding.  5600  Fiabers  Lane, 
Rockville.  MD  20857,  (301)  443-2620. 

Purpose:  The  committee  is  charged 
With  the  imbal  review  of  applications 
for  assistance  b-om  the  National 
Institute  on  Drug  Abuse  for  support  of 
research  and  research  traming  activities. 
and  makes  rccommendatjons  to  the 


Committee  Name.  Drug  .Abuse 
Epidemiology  and  Prevention  Research 
Review  Committee.  NIDA. 

Date  and  Time:  October  1B-Z\  8:30 
a.m. 

Place:  Embassy  I  The  Bethesda 
Ramada.  8400  Wisconsin  Avenue. 
Bethesda.  MD  20814. 

Status  of  Meeting:  OPEN— October  18: 
8:30-9:30  a.m..  CLOSED— Otherwise. 

Contact  Raquel  Crider.  Room  10-42. 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville.  MD  20857.  (301)  443-2620. 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Drug  Abuse  for  support  of 
research  and  research  traimng  activities, 
and  makes  recommendations  to  the 
National  Advisory  Council  on  Drug 
Abuse  for  final  review. 

Committee  Name:  Pharmacology 

Research  SubcommtHee  of  the  Drug 
Abuse  Biomedical  Research  Review 
Committee.  NTDA. 

Date  and  Time:  October  18-21:  8:30 
a.m. 

Place:  Georgetown  Room,  Days  Inn 
Congressional  Park.  1775  Rockville  Pike. 
Rockville,  MD  20852. 

Status  of  Meeting:  OPEN— October  18: 
9;3O-9:00  a.m.;  CLOSED—Otherwise 

Contact  Heuu  Sorer.  Room  10-42, 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville,  MD  20857.  (301 )  443-2620. 

Purpose.  The  committee  is  charged 
with  the  initial  review  of  appUcatiuns 
for  assistance  horn  the  National 
Institute  on  Drug  Abuse  for  support  of 
research  and  research  trammg  activities, 
and  makes  recommendations  lo  the 
National  Advisory  Council  on  Drug 
Abuse  for  final  review. 


Comm.jttee  Name:  Clinical  Biology 
Subcommittee  of  the  P«tychopathoIogy 
and  Clinical  Biology  Research  Review 
Committee.  NIMH. 

Date  and  Time:  October  19-21  9:00 
am. 

Place:  Bethesda  Hohday  Inn,  8120 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

Status  of  Meeting:  OPEN — October  19: 
9:00~10«)  am;  CLOSED—Otherwise. 

Contact  Maureen  Eister,  Room  9C08, 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville.  MD  20857,  (301 J  443-1340 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
activities  in  the  fields  of  research  and 
research  training  activities  in  the  areas 
uf  clinical  psychopathology  and  clinical 


biology  as  they  relate  to  mental  health. 
with  recommendations  to  the  National 
Advisory  Mental  Health  CouDcil  for 
final  review. 


Committee  Name:  Clinical  Program 
Proiects  and  Clinical  Research  Centers 
Subcommittee  of  the  Treatment 
Development  and  Assessment  Research 
Review  Committee.  NIMH 

Dote  and  Time:  October  20-21: 9:00 
a.m. 

Place:  The  Pavilion  Hotel.  12000  Old 
Georgetown  Road.  Rockville.  MD  20B52. 

Status  of  Meeting:  OPEN — October  20: 
9:00-10:00  a.m.,  CLOSED—Otherwise 

Contact  Richard  Marcus.  Room  9C14 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  MD  20857,  (301)  443-1367. 

Purpose:  The  committee  is  charged 
With  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
Mental  Health  Clinical  Research 
Centers,  clinical  program  projects,  and 
other  large-scale  multi disciplinary 
research  projects,  and  makes 
recommendations  lo  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Same:  Psychosocial  and 
Biobehavioral  Treatments 
Subcommittee  of  the  Treatment 
Development  and  Assessment  Research 
Review  Committee.  NIMH. 

IDate  and  Time:  October  20-21;  9S)0 
a.m. 

Place:  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue.  Bethesda,  MD  20814 

Status  of  Meeting-  OPEN— October  20: 
900-10:00 a.m.:  CLOSED—Otherwise 

Contact  Frances  Smith,  Room  9C02. 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville.  MD  20857,  (301)  443-4868. 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and/or  research  training 
activities  in  the  fields  of  treatment 
development  and  assessment  and 
makes  recommendations  to  the  National 
Advisory  Menial  Health  Council  for 
final  review. 
•        •        «        *        • 

Committee  Same:  Small  Business 
Research  Review  Committee,  NIMH. 

Dote  and  Time:  October  24-25:  9i)0 
a.m 

Place:  Chevy  Chase  Holiday  Inn.  5520 
Wisconsin  Avenue.  NW..  Chevy  Chase, 
MD  20657. 

Status  of  Meeting:  OPEN— October  24 
9^00-10:00  a.m.:  CLOSED—Otherwise. 
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Contact  Bonnie  Dwyer.  Room  9C05. 
PHrkldwn  Building.  5600  Fishers  Lane, 
Horkville.  MD  20857.  (301)  443-6470. 

Purpose:  The  committee  is  charged 
wilh  the  initial  review  of  applications 
requesting  support  from  the  National 
Institute  of  Mental  Health  for  small 
businesses  involved  in  mental  health 
research,  Final  review  and 
recommendations  are  made  from  the 
Ndtiooal  Advisory  Mental  Heulth 
('ouncil. 

Committee  Same:  Epidemiology 
Subcommittee  of  the  Epidemiologic  and 
Services  Research  Review  Committee. 
NIMH. 

Dote  and  Time:  October  24-26;  9(XI 
am. 

PJace:  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue.  Bethesda.  MD  20814 

Status  afMeetwg  OPEN— October  24 
9  00-10«0  am.;  CUDSED— Otherwise 

Contact  Glona  Yockelaon.  Room 
9C1*,  Parklawn  Building.  58(X)  Fwhere 
Lane,  Rockville.  MD  20657,  (301)  443- 
1367. 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  fritm  the  Naiional 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
as  they  relate  lo  mental  health 
epidenaiology.  mental  health  service 
systems  research,  and  evaluation  of 
clinicy!  mental  health  Bpr\ices.  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review 

Committee  Nome:  Crumnal  and 
Violent  Behavior  Research  Review 
Committee,  NiMH. 

Dote  and  Time:  October  28-27:  915 
am 

Place:  American  Inn  of  Bethesda.  8130 
Wisconsin  Avenue.  6130  Wisconsm 
Avenue.  Bethesda.  MD  20614. 

Status  of  Meeting  OPEN— October  26: 
9  15-10:00  a.m.;  CLOSED— Otherwise. 

Contact  Peg  Lyons.  Room  9Ct8, 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  MD  20657.  (301)  443-3857. 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  appbcations 
fur  asaislance  from  the  National 
Institute  of  Mental  Heahh  for  support  of 
research  grants,  individual  postdoctoral 
research  fellowships  and  uistitirbonal 
research  traiaing  grants,  cooperative 
agreements,  and  research  and 
development  contracts,  as  they  relate  to 
the  mental  health  aspects  of  criminal, 
delinquent,  and  aatisocial  behavior 
individual  violent  behavior  sexual 
assault  and  law-aaental  heakth 
interactmas  related  le  these  areas,  with 
rerommeDdations  lo  the  National 


Advisory  Mental  Health  Council  for 

final  review. 

Committee  Same:  Psychobiology  and 
Behavior  Research  Review  Committee. 
NIMH. 

Date  and  Time:  October  27-28;  9«) 

a.m. 

Place:  The  Carlyle  Suites.  1731  New 
Hampshire  Avenue,  NW.,  Washington, 
DC  20009 

Status  of  Meeting:  OPEN— October  27; 
9:00-10:00  ajn.;  CLOSED—Otherwise. 

Contact  Dons  East.  Room  9C2B. 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville.  MD  20857.  (301)  443-3936. 

Purpose:  The  committee  is  charged 
with  the  inilitt!  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
relating  to  experimental  and 
physiological  psychology  and 
comparative  jjehavior,  with 
recommendations  to  the  National 
Advisorj'  Health  Council  for  final 
review. 


Committee  Name:  Menial  Health 
Behdvioral  Saences  Research  Review 
Committee.  MMH, 

Date  and  Time:  October  27-29:  9i)0 
a.m. 

Place:  Bethesda  Holiday  Inn.  B120 
Wisconsin  Avenue.  Bethesda.  MD  20814 

Static  of  Meeting:  OPEN— October  27: 
9^)0-10:00  am,;  CLOSED—Otherwise, 

Contact.  Cathy  Oliver.  Room  9C2a 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville.  MD  20857.  (301)  443-393a 

Purpose:  TTie  committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and/or  research  training 
activities  relating  to  behavioral  science 
areas  relevant  to  mental  health,  and 
makes  recommendations  lo  the  National 
Advisor)'  Mental  Health  Council  for 
final  review. 


Institute  on  Alcohol  Abuse  and 
AlcohoUsm  for  support  of  research  and 
training  activities,  and  makes 
recommendations  to  the  National 
Advisory  Council  on  Alcohol  Abuae  and 
Alcoholism  for  final  review. 


Committee  Same  Clinical  and 
Treatment  Subcommittee  of  the  Alcohol 
Psychosocial  Research  Review 
Commitlee.  NIAAA. 

Date  and  Tmie:  October  29-30;  8:30 
a.m. 

Place:  Bahia  Hotel,  996  West  Mission 
Bav  Drive,  San  Diego.  CA  92109. 

Status  of  Meeting:  OPEN— October  2fi 
8:3D-«  30  a.m.;  CLOSED— OAerwise. 

Contact:  Thomas  D.  Sevy.  Room 
leCae,  Parklawn  Building,  S600  Fishers 
Une.  RockviWe,  MD  20657.  (301)  443- 
6106. 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
for  Bsuslaace  from  the  National 


Committee  Same:  Epidemiology  and 
Prevention  Subcommittee  of  the  Aloohol 
Psychosocial  Research  Review 
ComiDittee.  NLAAA. 

Date  and  Time:  October  29-30: 8:30 
a.m. 

Place:  Bahis  Hotel.  998  West  Mission 
Bay  Drive,  Sen  Diego,  CA  92109 

Statue  of  Meeting:  OPEN — October  29 
8:30-9:30  a.m.;  CLOSED— Otherwriw 

Contact  Lenore  Sawyer  Radloff. 
Room  16C26.  Paridawn  Building.  5600 
Fishers  Lane,  Rockville.  MD  20657.  (301) 
443-6106. 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  for  support  of  research  and 
training  activities,  and  makes 
recommendations  to  the  National 
Advisory  Council  on  Alcohol  Abuse  and 
Alcoholism  for  final  review 


Substantive  information.  sHmmaries 
uf  the  meetings,  and  rosters  of 
committee  members  may  be  obtained  as 
follows:  Ms.  Diana  Widner,  NIAAA 
Committee  Management  Officer.  Room 
16C-20.  Parklawn  Building.  5606  Fishers 
Lane,  Rockville.  Maryland  20857.  (301) 
443-4375;  Ms.  Camilla  Holland.  NIDA 
Committee  Management  Officer.  Room 
10-42.  Parklawn  Buiklmg.  5600  Ptahers 
Une.  RockviUe,  MD  20657.  (301)  443- 
2620:  Ms.  Joanna  Kieffer.  NIMH 
Committee  Management  Officer.  Room 
fHOS,  Parklawn  Building.  5600  Fishers 
Lane.  Rockville.  Marj-land  20857.  [301) 
443-4333. 

Oute  Sepiember  B.  19e&. 
Peggy  W.  CockxUL 

Committee  Mana^tement  Officer.  AJcohoi. 
Drug  A  buae.  and  Menial  Heaitfi 
Adaumsiration. 
IFR  Doc  08-21059  Plied  0-14-88:  8.'45  am} 


Centers  for  Otoeas*  Control 

Meettng  of  the  Matlonal  CommRtoc  on 
Vital  and  Healtb  StatiaHca 


ACnOK  Notice  of  Meeting 


In  accordance  with  the  Federal 
Advosoo'  Conmittee  Act  {Pub.  L  92- 
463).  nuboe  is  hereby  grven  that  the 
National  Committee  on  Vital  and  Health 
Statistics  Snbconumttee  on  Ambulatory 
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Care  Statistics  established  pursuant  to 
42  use  242k.  section  306(k)i2)  of  the 
Public  Health  Service  Act.  as  amended, 
announces  the  following  meeting. 

Nome:  National  Committee  on  Vital 
and  Health  Statistics  Subcommittee  on 
Ajnbulatory  Care  Statistics. 

Time  and  Date:  10:00  am-5;0a  pm, 
October  3. 1988. 

Place:  Hubert  H.  Humphrey  Building. 
Room  337A-339A,  200  Independence 
Avenue,  SW.,  Washington.  DC  20201. 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting 
is  for  the  Subcommittee  to  continue  the 
review  and  revision  of  the  Uniform 
Ambulatory  Medical  Care  Minimum 
Data  Set. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well 
as  summaries  of  the  meeting  and  roster 
of  Committee  members  may  be  obtained 
from  O&il  F-  Fisher.  Ph  D.,  Executive 
Secretary.  National  Committee  on  Vital 
and  Health  Statistics.  Room  2-12.  Center 
Building.  3700  East  West  Highway. 
Hyattsville.  Mar>!and  20782.  telephone 
(301)  436-7050. 

Dated:  September  9.  1988. 
Elvin  HUyar. 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control. 
[FR  Doc.  86-21019  Filed  »-14-BII:  B:4&  am) 
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Food  and  Drug  Admlnistratton 

[Doch«tNo.ft«H-0197l 

Submission  of  Drug  Applications  to 
ttw  Food  and  Drug  Administration 
Usir>g  Computer  Tectinofogy 

AQc»*cv:  Food  and  Drug  Administration. 
ACnoit:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  believes  the 
increased  use  of  computers  may 
improve  the  efficiency  of  the  drug 
application  review  process.  This  notice 
is  intended  to  facilitate  the  use  of 
computers  in  the  drug  approval  process 
by  giving  drug  sponsors  and  other 
interested  parties  guidance  on  the 
factors  FDA  considers  m  accepting 
computer  assisted  new  drug 
applications  (CANDA's).  This  notice 
also  identifies  topics  drug  sponsors 
should  be  prepared  to  discuss  with  FDA 
before  submitting  CANDA's.  Although 
this  notice  deals  primarily  with  the  use 
of  computer  technology  in  new  drug 
application  (NDA's)  and  antibiotic 
applications,  the  policies  described  dlso 
apply  to  investigational  new  drug 
applications  (IND's)  and  abbreviated 
new  drug  applications  (A.VDA'a). 


DATE:  Comments  should  be  submitted 
on  or  before  March  14.  1989. 
ADOKESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Une.  Rockville.  MD 
20657. 
FOR  FURTHER  INFORMATION  CONTACT: 

About  the  submission  and  contents  of 
CANDA's: 
Robert  A.  Bell.  Center  for  Drug 

Evaluation  and  Research  (HFD-lOj. 

Food  and  Drug  Administration.  5600 

Fishers  Une,  Rockville,  MD  20857. 

301-443-0845. 

For  information  about  this  notice 
contact:  Wayne  H.  Mitchell.  Center  for 
Drug  Evaluation  and  Research  [HFD- 
362).  Food  and  Drug  Administration. 
5600  Fishers  Une.  RorkvilU',  MD  20857. 
301-295-8046. 

SUPPIEMENTARY  INFORMATION:  FDA 
must  approve  any  new  drug  before  it 
may  be  marketed  in  the  United  States. 
As  part  of  the  approval  process,  the 
sponsor  of  a  new  drug  must  submit  to 
FT)A'8  Center  for  Drug  Evaluation  and 
Research  (CDER)  larse  quantities  of 
data  about  the  safety  and  efficacy  of  Its 
product.  The  original  application  for  a 
new  drug  ordinarily  includes  thousands 
of  pages  of  reports,  analyses, 
tabulations,  and  case  reports-  These 
data  are  carefully  reviewed  by  CDER 

A  continuing  goal  of  FDA  is  to 
improve  the  speed  and  quality  of  the 
drug  review  program  The  agency  views 
computer  technology  as  a  promising 
means  of  making  the  new  drug 
application  review  process  more 
efficient.  Reflecting  this  assessment. 
FDA's  long-range  plans  commit  CDF.R  to 
continue  to  explore  the  use  of  computer 
technology  to  enhance  the  timeliness, 
effectiveness,  and  efFiciency  of  the  drug 
review  process  and  redui,e  burdensome, 
nonessential  hard-copy  handhng.  This 
notice  is  intended  to  provide  guidance  to 
those  considenng  the  submission  of  a 
computer  assisted  new  drug  apptictJon. 

I.  Agency  Experience  With  CANDA's 

CDER  has  received  a  limited  number 
of  CANDAs  to  date.  These  applications 
have  been  developed  both  by  drug 
manufacturers  and  by  third  party 
vendors  and  consultants.  They  reflect  a 
variety  of  strategies  and  technical 
approaches,  using  different  software 
and  hardware.  Data  have  been  located 
both  at  remote  sites,  accessed  by 
telecommunications,  end  at  FDA. 

CDER's  experience  with  CANDA's 
has  not  been  sufficiently  extensive  to 
permit  it  to  draw  conclusions  about  the 
degree  to  which  CANDA's  will 
ultimately  improve  the  efficiency  of  the 
drug  approval  process,  nor  to  allow 


conclusions  about  the  superiority  of  one 
technical  approach  to  another.  The 
agency's  experience  does,  however. 
allow  CDER  to  conclude  that  data  from 
case  report  forms  and  tabular  listings 
can  be  effectively  retrieved  and 
reviewed  using  computer  technology 
and  that  further  exploration  of  the  use  of 
CANDA's  should  be  encouraged.  The 
agency  will  continue  to  cooperate  with 
interested  sponsors  and  urges  sponsors 
to  explore  new  systems  and 
technologies.  CDFJR  is  also  interested  in 
promoting  the  exchange  of  information 
on  CANDA's  that  will  not  infringe  on 
property  rights. 

II.  Guidance  on  Submission  of  CANDA's 

CANDA's  can  be  defined  as  any 
method  using  computer  technology  to 
improve  the  transmission,  storage, 
retrieval,  and  analysis  of  data  submitted 
to  FDA  as  part  of  the  drug  development 
and  marketing  approval  process. 
Computer  technology  may  be  applied  to 
IND'i  NDA's  ANDA's.  and  antibioUc 
applications. 

CDER  has  developed  the  following 
guidance  for  sponsors  of  dnig 
applications: 

1.  CDER  encourages  drug  sponsors  to 
explore  the  use  of  CANDA's  Drug 
sponsors  considering  the  use  of 
CANDA's  should  contact  Robert  A.  Bell, 
Director.  Office  of  Management  laddress 
above). 

2.  A  drug  sponsor  intending  to  submit 
a  CANDA  is  encouraged  to  discuss  its 
plans  with  CDER's  Office  of 
Management  to  identjf>  and  resolve 
potential  problems  involved  In  filing  a 
CANDA  In  particular,  sponsors  should 
be  prepared  to  discuss  possible 
logistical  problems  involved  m  the 
installation  of  computer  equipment-  If  a 
drug  sponsor  proposes  to  meet  with 
FDA  to  discuss  an  application  for  a 
specific  drug  product.  CDER  participants 
in  such  a  preliminary  discussion  will 
ordinarily  include  scientific  personnel 
from  the  review  division  that  will  have 
responsibility  for  review  of  the 
application.  Other  reviewers  In  CDER 
having  experience  with  CAND.A's  may 
also  be  consulted. 

3.  CANT)A'8  may  be  developed  by  the 
sponsor  or  a  third  party.  In  its  initial 
discussion  with  FDA.  the  sponsor  should 
identify  the  developer  of  the  CANDA. 
Because  of  limited  resources,  reviewing 
divisions  wilt  provide  detailed 
consultation  on  the  development  of 
CANDA'b  only  in  the  course  of  their 
ordinary  regulatory  discussions  with 
sponsors.  The  reviewing  divisions  are 
not  m  a  position  to  offer  assistance 
directly  to  third  party  vendors  who  are 
not  currently  working  with  a  sponsor 
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involved  in  obtaining  FDA  maritetTrjg 
approval  of  a  drag  or  drugs  (i.e..  those 
whose  intention  is  to  develop  and 
market  data  processing  methodology  for 
use  by  drug  sponsors).  Such  third  party 
vendors  should  corrtact  Robert  A  Bel! 
(address  above)  for  information  on 
CANDA's. 

4,  A  drug  sponsor  should  be  prepared 
to  discuss  the  foRowing  additional 
aspects  of  its  proposed  CANDA  with 
cniER: 

a.  General  characteristics  of  the 
proposed  application,  mcludtng  the 
methods  and  data  files  to  be  used. 
CDER  is  interested  in  the  method  used 
to  store  data. 

b.  Computer  hardware  requirements- 
Computers  used  at  FDA  may  not  be 
compatible  or  available  for  a  specific 
requirement.  If  FDA's  equipment  is  not 
available,  the  sponsor  should  make 
appropriate  arrangements  for  the  agency 
to  gain  access  to  the  data. 

c.  Computer  software  considerations. 
In  selecting  software,  a  sponsor  should 
consider  the  overall  requirements  of 
analysis  and  data  retrieval  in  the  review 
process,  the  availability  of  software  at 
FDA,  and  the  ease  of  operation  for  the 
reviewer.  The  sponsor  should  state  what 
program  language,  and/or  data  base 
system,  is  being  used. 

d.  Plans  for  CDER  reviewer 
orientation  and  training.  Orientation 
and  training  should  mclude  instructing 
reviewers  in  the  use  of  the  computer 
hardware,  data  file  content  and 
structure,  and  retneval  routines. 
Sponsors  should  also  be  prepared  to 
provide  continuing  technical  support 
and  advice  to  reviewing  personnel. 

5.  Fihng  of  a  CANDA  is  conditional  on 
the  reviewing  division's  wilUngness  to 
accept  the  application  in  the  CANDA 
format  used  by  the  sponsor  For  this 
reason  it  is  important  that  the 
acceptability  of  the  proposed  CANDA 
be  established,  to  the  degree  it  is 
possible,  well  in  advance  of  the 
submission,  before  substantial  effort  ha,i 
been  expended. 

6.  The  submission  of  a  CANDA  wtII 
not  influence  the  priority  given  to  an 
application.  CDER  has  written  pohcies 
regarding  &ie  factors  that  affect  the 
priority  given  to  the  review  of  an 
application.  In  general,  review  priority  is 
based  on  CDER's  classification  of  a  new 
drug  product  under  the  IND/NT)A 
classification  system  (see  Food  and 
Drug  Administration.  "Staff  Manual 
Guide:  Center  for  Drugs  and  Biologies," 
Guide  No.  4820.3). 

7,  Currently,  the  submission  of  a 
CANDA  irill  generally  not  affect  the 
required  subrnission  of  an  application  in 
paper  form.  Future  development  of 
CANDA  procef^ures  should  result  in  the 


reduction  of  the  amonnt  of  paper 
required  to  be  filed,  especially  with 
respect  to  case  report  forms  end  tabular 

listings. 

111.  Cooaunents 

Interested  persons  are  encouraged  to 
submit  comments  and  suggestions 
regarding  CANTlAs-  FDA  requests 
comments  that  will  help  it  develop  an 
overall  CANDA  policy,  rather  than 
comments  that  propose  adoption  of 
specific  equipment,  systems,  computer 
programs,  and  services.  However.  FDA 
is  also  interested  m  learning  about  new 
computer  hardware,  systems,  and 
programs  that  have  e  particular 
apphcabihiy  to  the  drug  approval 
process. 

Interested  persons  may.  on  or  before 
March  14, 1989.  submit  written 
comments  and  other  conununications 
related  to  this  notice  to  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  found 
in  the  heading  of  this  document. 
Received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
am.  and  4  p.m.,  Monday  through  Friday. 

This  notice  is  not  an  offer  to  buy  nor  a 
solicitation  of  offers  to  sell  arry  product 
or  service.  Non-FDA  participants  in 
current  expenments  are  utilizing  their 
own  resources,  and  this  arrangement  is 
expected  to  continue  for  the  foreseeable 
future. 

Dated:  September  4. 198S. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drvgn. 
[PR  Doc.  B8-21053  Piled  9-14-88:  8:45  am) 
BIUJNO  COOE  4ie(M}1-M 


{Docket  No.  8S«M)2«1| 

Sharpoint;  Premarfcet  Approval  of 
Sharpotnt  Pofypropylene  Suture, 
NonabeorbaMe  Surgical  Suture,  U^P. 

(Clear  or  Blue) 

AGENCY:  Food  and  Drug  Admmistration. 
action:  .Notice. 

summary:  The  Food  and  Drug 
Administration  (TDA)  is  announcing  its 
approval  of  the  application  by 
Sharpoint.  Reading,  PA.  for  premarket 
approval  under  the  Medical  Device 
Amendments  of  1976,  of  the  Sharpoint 
F^olypropylene  Suture.  Nonabsorbable 
Surgical  Suture.  U-S.P  (clear  or  blue). 
After  reviewing  the  recommendation  of 
the  General  and  Plastic  Surgery  Devices 
Panel.  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 


applicant,  by  letter  of  }uly  2t^  108&.  of 
the  approval  of  the  apphcalion. 
date:  Petition!  for  admieistrative 
review  by  October  17. 1968. 
AOORCSS:  Written  requests  for  copies  of 
the  summary  of  safet>'  and  effertiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Mauagement 
Branch  (HFA-005(.  Food  and  Drug 
Administratioa.  Rm.  4-62.  5600  Fishers 
Lane,  RockviUe.  MD  20657. 
FOR  RMTTMER  INFOfMSATIOM  COWTACr 
Kevin  J-  Crossen.  Center  for  Devices  and 
Radiological  Health  fHFZ-410),  Food 
and  Drug  Administration.  8757  Georgia 
Ave.,  Silver  Spring.  MD  20910.  301-42?- 
7238. 
SUPf>l£MEWTARV  INfORMATION:  On 

February  1. 1988.  Sharpoint.  Reading.  PA 
I960a  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  Sharpoint  Polypropylene  Suture, 
Nonabsorbable  Surgical  Suture.  US^. 
(clear  or  blue).  The  device  is  indicated 
for  use  m  all  tjrpes  of  soft  tissue 
apprroximation,  including  ophthabnic 
surgery,  but  not  in  cardiovascular 
surgery,  microsurgery,  and  neural  tissue. 
The  device  is  available  in  sterile  packets 
in  U.SJ*.  sizes  10-0  through  Z. 

On  lune  24. 1988.  the  General  and 
Plastic  Surgery  De\*ice9  Panel,  an  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  ]uly  21.  1988.  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluabon.  CDRH. 

In  the  Federal  Register  of  April  25. 
1965  (50  FR  16227).  FDA  published  a 
Hnal  regulation  bsting  the  color  additive 
[phthalocyaninato(2-))copper  |2l  CFR 
74.3045!  for  use  in  coloring 
polypropylene  nonabsorbable  surgica! 
sutures.  Tlie  use  of  (phthalocyaniDato(2- 
Ijcopper  in  coloring  the  Sharpoint 
Polj'propylene  Suture,  Nonabsorbable 
Surgical  Suture.  U.SJ.  (blue!  conforms 
to  the  color  additive  listing  requirements 
specified  m  the  regulation. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
dexace  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  al  CDRH. 
Contact  Kevin  J.  Crossen  IHFZ-410). 
address  above. 
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Opportunity  for  Administrative  Review 

Secuon  515(dH3}  of  the  Federal  Food, 
Drjs.  and  Cosmetic  Act  (the  acl)  (21 
U  S.C.  3eOe(d}(3))  authonzes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  acl  (21  USC, 
360e[g|).  for  administrative  review  of 
CDRHs  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  heanng  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  reviews  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
i.n  the  form  of  a  petition  for 
reconsideration  under  S  10.33(b|  (21  CFR 
10.33(b)l.  A  petitioner  shall  identify  the 
form  of  review  requested  (heanng  or 
independent  advisory  committee)  and 
qhall  submit  wnlh  the  petition  supporting 
ddta  and  information  showing  that  there 
13  a  genuine  and  substantial  issue  of 
matenal  fact  for  resolution  through 
admtrustrative  review  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  wil! 
publish  a  notice  of  its  decision  m  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
m  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  October  17. 1988.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Fnday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h).  90  Stat.  554-555.  571  (21 
U.S.C  3eOe(d).  360j(hl))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5  10)  and 
redelegated  to  the  Director.  Center  for 
Devices  and  Radiological  Health  121 
CFR  5.53), 

Dated.  September  7. 1986. 
|oho  C  VUlforth, 

Director  Center  for  Devices  and  RodiologicoJ 
HealUi. 
(FR  Doc  88-21055  Filed  9-14-aa:  8:45  am) 

MLUMQ  COOC  4tM-«1-H 


Consumer  Parttctpation;  NoUce  of 
OpenM««tlr>g 

AOCNCV:  Food  and  Drug  Administration. 
ACTKMt:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announang  the 
following  district  consumer  exchange 
meeting: 

Los  Angeles  Distnct  Office,  chaired  by 
George  I-  Gerstenberg.  District 
Director-  The  topic  to  be  discussed  is 
new  drug  development  and  other 
current  issues. 
DATE  Thursday,  September  29.  1988.  10 
a.m.  to  12  m. 

AOOMESS:  1521  West  Pico  Blvd..  Los 
Angeles.  CA  90m5. 

FOM  FURTHCR  MFORMATlOH  CONTACT: 
Gordon  L  Scott.  Consumer  Affairs 
Officer,  Food  and  Drug  Administration. 
1521  West  Pico  Blvd  .  Los  Angeles.  CA 
90015,  21S-252-7597. 
SUPPLfMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  District  Offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Daled  SeptemherlZ,  19IH1- 
lohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs- 

[FR  Doc.  88-21052  Filed  9-14-68:  8:45  am] 
•lUJNO  COOC  41«0-0l-« 


H«alth  Care  Financing  Administration 

Privacy  Act  of  1974;  Report  of  New 
System 

agency:  Health  Care  Financing 
Administration  (HCFAJ,  Department  of 
Health  and  Human  Services  (>IHS). 
ACTfOM:  Notice  of  New  System  of 
Records 

8UMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974. 
we  are  proposing  to  establish  a  new 
system  of  records,  the  "Medicare  HMO/ 
CMP  Beneficiary  Reconsideration 
System  (MBRS)."  HSS/HCFA/OPHC 
CJ9-70-4003  Wt?  hdVR  provided 
background  information  about  the 
system  in  Ihe'Supplementary 
Information"'  section  below  HCFA 
invites  public  comments  by  October  17. 
1986  with  respect  to  the  routine  uses  of 
the  system. 

DATES:  HCFA  filed  a  new  system  report 
with  the  Speaker  of  the  House,  the 
President  of  the  Senate,  and  the 
Adminisiator.  Office  of  Information  and 
Regulatorj  Affairs.  Executive  Office  of 
Management  and  Budget  (EOMB).  on 
September  12.  1968.  pursuant  (o 
paragraph  (b)  of  Appendix  1  to  EOMB 
Circular  No.  A-130.    Federal  Agency 


Responsibilities  for  Maintaining  Records 
About  Individuals."  dated  December  12. 
1985  (50  FR  52730).  In  accordance  wjlh 
paragraph  4(b)(4|  of  this  same  Circular, 
we  are  requesting  a  waiver  from  EOMB 
of  the  60-day  advance  notice 
requirement.  Therefore,  in  the  absence 
of  a  denial  of  the  waiver  hy  EOMB.  the 
new  system  of  records  including  routine 
uses  will  become  effective  October  12, 
1988.  unless  HCFA  receives  comments 
which  would  necessitate  alterations  to 
the  system. 

ADDRESS:  The  public  should  address 
comments  to  Richard  A.  DeMeo,  Privacy 
Act  Officer.  Office  of  Management  and 
Budget.  Health  Care  Financing 
Administration.  Room  G-M-1.  East  Low 
RiSH  Building,  6325  Security  Boulevard, 
Baltimore.  Maryland  21207.  Comments 
received  will  be  available  for  inspection 
at  this  location. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Boardley,  Office  of 
Qualification.  Office  of  Prepaid  Heallh 
Care.  Health  Care  Financing 
Administration.  Room  4360  HHS  Cohen 
Building.  330  Independence  Avenue. 
SW,.  Washington.  DC  20201,  telephone: 
(202)  345-0234.  or  Jack  Egan.  Office  of 
Qualificabon.  Office  of  Prepaid  Health 
Care.  Health  Care  Financing 
Administration.  Room  4360  HHS  Cohen 
Building.  330  Independence  Avenue, 
SW  ,  Washington.  DC,  20201.  telephone: 
(202) 245-0772. 
SUPPLEMENTARY  INFORMATK>N:  In 

accordance  with  the  provisions  of  the 
Privacy  Act  of  1974.  the  Health  Care 
Financing  Administration  (J1CFA)  is 
proposing  In  mitiale  the  Medicare 
HMU/CMP  Beneficiar>'  Reconsideration 
System  (MBRS)-  This  system  will 
maintain  records  on  reconsideration 
requests  made  by  or  on  behalf  of 
Meduart^  beneficiaries  enrolled  in 
health  maintenance  organizations 
(HMOs)  and  competitive  medical  plans 
(CMPs)  under  contract  with  HCFA. 

The  reconsideration  procedure  is  part 
of  the  beneficiary  appeals  process 
eslabiished  under  the  Medicare  HMO/ 
CMP  regulations  (42  CFR  417  600  et 
seq).  Under  this  procedure,  a  Medicare 
enrollee  of  an  HMO  or  CMP  has  the 
right  to  request  a  reconsideration  by 
HCFA  of  an  organizations  decision  to 
deny  a  service  requested  by  the  enrollee 
or  to  deny  payment  for  a  service 
furnished  to  the  enrollee.  The  MBRS 
system  will  provide  an  effective  means 
of  tracking  the  progress  and  resolution 
of  these  reconsiderations. 

The  Office  of  Prepaid  Health  Care 
(OPHC)  intends  to  secure  the  sen'ices  of 
an  impartial,  independent  contractor  to 
reconsider  denial  determinations  and  to 
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perform  the  necessary  administrative 
functions  associated  with  this  activity. 
The  contractor  will  accordingly  be 
responsible  for  maintaining  the 
proposed  MBRS  system  of  records.  The 
system  established  by  the  contractor 
will  be  integrated  into  and  will 
complement  other  monitoring  and 
oversight  acliviUeB  of  OPHC.  HCFA. 
and  the  Department.  As  with  similar 
systems,  the  system  will  serve  important 
program  evaluation  and  program 
integrity  purposes  in  addition  to  its 
tracking  function. 

The  system  notice  sets  forth  several 
routine  uses  for  the  MBRS  system.  The 
Privacy  Act  permits  the  disclosure  of 
individual-specific  information  in  a 
system  of  records  without  the  consent  of 
the  subiect  individual  if  the  disclosure  is 
for  a  "routine  use",  that  is.  for  a  purpose 
compatible  with  the  purposes  for  which 
the  information  was  collected.  Proposed 
routine  use  no.  4.  providing  for 
disclosure  of  records  to  third  persons 
where  necessary  to  verify  information 
presented  by  the  benefic)ar>'  or 
beneficiary  representative,  and 
proposed  use  no.  5,  providing  for 
disclosure  of  records  to  appropriate 
entities  in  connection  with  certain 
investigations  or  litigation,  are  each 
compatible  with  the  prupose  of  the 
MBRS  system  to  maintain  the  integrity 
and  effectiveness  of  the  Medicare 
HMO/CMP  program.  The  remaining 
routine  uses  proposed  for  the  MBRS 
system  are  standard  rouUne  uses 
included  in  ail  of  HCFA's  other  record 
systems. 

The  contractor  operating  the  MBRS 
system  will  be  subject  to  the 
requirements  of  the  Privacy  Act  (5 
U.S.C.  Section  552a(m))  and  will  be 
required  to  obtain  authorization  from 
HCFA  prior  to  releasing  beneficiary- 
specific  information.  Such 
authonzalions  will  be  determined  on  an 
mdividual  case-by-case  basis.  We 
anticipate  that  disclosures  under  the 
routine  uses  will  not  result  in 
unwarranted  adverse  effects  on 
personal  privacy. 

n«!ed:  September  12. 1988. 
WilUaiQ  L  RopM. 

Administrator  Health  CareFinancing 
AdministraOon. 

09-70-4003 

SYSTEM  NAMC: 

Medicare  JLMO/CMP  Beneficiary 
Reconsideration  System  (MBRS). 

SYSTEM  location: 

Health  Care  Financing 
.^dminlstr«tlon.  Office  of  Prepaid  Health 
Care,  Room  4360  HHS  Cohen  Building. 
Washington,  DC  20201. 


Contractor  (to  be  selected). 

CATCOORfES  OF  IMDIVtOUALA  COVERED  BY  THE 

svmM: 

Any  Medicare  beneficiary  who  is  or 
has  been  enrolled  in  a  health 
maintenance  organization  (HMO)  or 
competitive  medical  plan  (CMP)  and 
who  has  requested  a  reconsideration 
appeal  by  HCFA.  or  any  persons  who 
ac!  on  behalf  of  these  beneficiaries. 

CATEGORIES  OF  RECORDS  IN  n4E  tYSTEM: 

Information  in  the  record  includes  the 
following: 

1.  Beneficiary  Name  and/or  Name  of 
Beneficiary  Representative  and 
Addresses. 

2.  Health  Insurance  Claim  (HIC) 
Number. 

3.  Health  Plan  Name  and  Address. 

4.  Health  Plan  Number. 

5.  Beneficiary  Medical  Records  and 
Statement  of  Facts. 

6.  Claims  Data:  Date  Claim  Received 
by  Health  Plan,  Datels)  of  Service. 

7.  Routine  Items:  Beneficiary 
Enrollment  Form  and  Disenrollment 
Request.  Verification  of  Enrollment 
HMO  Status.  Date  Reconsideration 
Request  Submitted  to  HCFA,  Datels)  of 
Delermination(s)  by  Plan  and  HCFA. 

AUTHORTTY  FOR  HAIHTENAMCE  OF  THE 
SVtTEM: 

This  system  is  established  under  the 
authority  of  Section  1876  of  the  Social 
Security  Act  (42  U.S.C.  1395mm). 

PURPOSE(S): 

To  keep  account  of  reconsiderations 
requested  by  or  on  behalf  of  Medicare 
HMO/CMP  enrollees  and  to  promote  the 
effectiveness  and  integrity  of  the 
Medicare  HMO/CMP  program. 

ROUTWE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM  INCLUDING  CATEGORIES  OF  USERS 
AND  PURPOSES  OF  SUCH  USES: 

Disclosures  md>  be  made: 

1.  To  a  Congressional  office  in 
response  to  an  inquir>-  from  that  office 
at  the  request  of  the  subject  individual. 

2.  To  the  Department  of  justice,  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when 

(a)  HHS  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity,  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  justice  (or  HHS  where  it 
is  authorized  1o  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  Slates  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components: 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 


records  by  the  Department  of  justice,  the 
tribunal,  or  the  other  party  is  relevant 
and  necessary  to  the  litigation  and 
would  help  in  the  effective 
representation  of  the  governmental 
party,  provided  that  in  each  case  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

3.  To  a  Contractor  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
otherwise  refining  or  processing  records 
in  this  system  or  for  developing, 
modifying  and/or  manipulating  ADP 
software.  Data  would  also  be  disclosed 
to  contractors  incidental  to  consultation, 
programming,  operation,  user 
assistance,  or  maintenance  for  ADP  or 
telecommunications  systems  containing 
or  supporting  records  m  the  s>5tem. 

4.  To  a  third  party  where: 

(a)  HCFA  needs  information  from  ihe 
third  party  to  verify  information 
presented  by  the  beneficiary  or 
beneficiary  representative  relating  to  the 
beneficiary's  entitlement  to  benefits,  the 
amount  of  reimbursement,  or  a  similar 
question: 

(b)  the  individual  is  unable  to  provide 
the  information  sought  by  HCFA,  i.e.. 
there  is  a  reasonable  basis  to  conclude 
that  the  individual  is  of  questionable 
mental  capability,  cannot  read  or  write, 
cannot  communicate  due  to  a  language 
barrier,  or  lacks  access  to  information. 
or  that  some  similar  circumstance  exists: 

(cl  the  party  to  whom  disclosure  is  to 
be  made  has.  or  is  reasonably  expected 
to  have,  information  to  assist  the 
individual  and  disclosure  is  needed  in 
order  to  obtain  this  information;  and 

(d)  HCFA  determines  that  the  purpose 
of  disclosure  is  compatible  with  the 
purposes  for  which  the  records  were 
collected, 

5.  To  a  State  Insurance  Commissioner 
or  other  state  regulator  with  similar 
aulhonty,  Peer  Review  Organization 
(PRO).  Quality  Review  Organization 
(QRO).  or  an  enlily  under  contract  to 
HCFA  or  the  Department  acting  in  a 
manner  consistent  with  maintaining  the 
integrity  of  the  Medicare  program,  if 
HCFA  determines  thai  disclosure  of 
beneficiarj' — specific  information  is 
necessary  or  relevant  to  an  official 
investigation  or  litigation  regarding  a 
ppecific  case,  and  if  HCFA  determines 

(a)  That  the  use  or  disclosure  of 
information  does  not  \nolate  legal 
limitations  under  which  the  record  was 
provided,  collected,  or  obtained; 

(b)  That  the  purpose  for  which 
disclosure  is  to  be  made: 

(1)  is  compatible  with  the  purposes  for 
which  the  records  were  collected 

(2)  Cannot  be  reasonably 
accomplished  unless  the  record  is 
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provided  in  indnridoaJ  identifiable  fonn; 
and 

(3)  Is  of  voffident  bnportance  lo 
warrant  any  effect  on  the  privacy  of  the 
individoai  that  disdoffure  of  the  record 
might  bring; 

(c)  That  adequate  Mfegoards  have 
been  iimtttiited  50  ai  to  protect  the 
confidentiality  of  the  data  and  prevent 
unauthorized  access  to  it;  and 

(d)  That  the  appropriate  procedures, 
format,  aod  media  will  be  nsed  for  the 
data  discloffure  process. 


DisposiHQ  OF  aacoaoe  ai  ma  svarruE 


The  records  are  maintained  at  each  of 
the  system  location  sites  in  magnetic 
media  (e.g..  magnetic  tape  and  computer 

discs}  and  in  paper  form. 

RmtlEVABIUTT: 

The  data  in  this  system  are  retneved 
by  beneficiary  name,  heahh  insurance 
claim  fVnC)  number,  hea!tfa  plan,  or 

record  number. 

SAFEOIUUIDC 

Safegnards  for  automated  records 
have  been  established  in  accordance 
with  the  Department  of  HHS' 
Information  Resources  Mana^^ment 
Manual.  "Part  6,  Automated  biformation 
Systems  Security".  This  inchides 
maintaining  the  records  in  a  aecure 
enclosure. 

Access  to  specific  records  is  limited  to 
those  who  have  a  need  for  them  in  the 
performance  of  their  official  duties. 

Paper  records  are  maintatned  in 
locked  files  in  boildinga  which  are 
secured  after  normal  business  hours. 

RETBmOM  AMD  OCSroaAL: 

Records  are  maintained  on-line  in  the 
system  frtmi  the  date  of  inquiry  untiJ  two 
years  after  the  final  response  is 

released. 


Project  Officer.  Medicape  HMO/CMP 
Beneficiary  Reconsideration  System. 
Office  of  Prepaid  Heahh  Care.  Health 
Care  Financing  Administration,  Room 
4360.  HHS  Cohen  Building;,  330 
Independence  Avraue.  SW.. 
Washington.  DC  20001 

NOTVICilTION  pnoCEOUNKK 

To  determine  if  a  record  exista.  write 
to  the  system  manager  at  the  address 
indicated  above  or  to  the  HMO 
Coordinator  at  the  appropriate  re^onal 
office  (see  Appendix  A),  and  specify 
beneficiary  name.  HlC  nuniber.  and 
health  ptan. 


ucoAO  Access  ranriiiiims 

Same  aa  nolificaUon  procedures. 
Requestors  should  redsonably  specify 
the  uifornution  m  the  records  bein^ 
sought.  You  may  also  request  an 
accounting  of  disciosores  that  have  bema 
made  of  your  records,  if  any.  These 
procedures  are  m  accordance  with 
Oepartmental  RegulaUoos  {45  CFR 
5b-5(aU2J). 


Contact  the  system  roanaj^r  named 

above  and  reasonably  identify  the 
record  and  specify  the  informabon  to  be 
contested,  stale  the  corrective  action 
sought  and  your  reasons  for  requestmg 
the  corrections,  alonj;  with  mformalion 
to  show  how  the  record  is  indcc orate, 
incomplete,  untimely,  irrelevant,  or 
otherwise  ui  need  of  correctiofL  These 
procedures  are  in  accordance  with 
Departmental  Regulations  (45  CFR  5b.7). 

RECoivo  souacc  CATcaomcs: 

The  identifymg  information  contained 
in  these  records  is  obtained  from  the 
reconsideration  requests  made  by  or  on 
behalf  of  Medicare  beneficiunes  and 
from  inquiries  from  the  followmg 
sources:  congressional  office,  the  Health 
Plan.  HCFA  Central  Office.  Social 
Security  Administration,  providers; 
Medicare  Intermediary/Camer,  State 
Insurance  Commissioner/State 
Regulator.  Disenrollment  Sorvpy,  and  all 
others.  The  paper  record  includes  the 
origmal  incoming  reconsidcratton 
request  or  inquiry,  any  supporting 
documentation  obtained  during  Che 
iDvestigatioa  process,  and  the  final 
response. 

The  magnetic  tape  record  or  computer 
(Jjsc  record  will  only  include  information 
to  be  compiled  m  data  base  (e.g..  name, 
dates  associated  with  the 
reconsideration  request  or  inquiry 
resolution,  t^-pe  of  mquiry)  and  will  not 
include  any  descriptive  data  items. 


movisaoMS  o§  tmk  act. 

None. 

Appeodix  A. — Hsaltti  Care  rinandag 
AchnimstrtttHKi.  Re^onal  Offtcei 

I  BOSTON,  HMO  Coordinalor.  Room  1309. 
IFK  Federal  Building.  Boston, 
Massachusetts  02203 

II  NEW  YORK.  HMO  Coordinafor  Room 
3811.  2B  Federal  Plaza.  New  York.  New 
York  10278 

III  PHILADEIJ>H1A.  HMO  Coorrfioator.  3i3S 
Market  Street.  P  O  Box  7TU  Phifedelphia. 
PukOSylvBiua  IfflOl 

IV  ATLANTA.  HMO  Coordinator.  .Suite  701, 
101  Man«ttH  Tower.  Atlanla.  Georgia  30323 

V  CHICAGO,  HMO  Coordinator.  Suite  A- 
635. 175  W  lackson  Bovkmrd  Chicago. 
lUin      


VI     DALLAS  HMO  Coordinslor  Room  2000. 

1200  Main  Tower  Building.  OaUaa.  Texas 

75202 
Vil     KANSAS  CTTY.  HMO  Coordinator.  N«w 

Federal  Office  BuUdu^  Rooib  235^  BUI  Eaal 

12th  Street.  lUosas  Cjiy.  Mtasoun  &410S 
Vm     DFAV'ER,  HMO  Coordinator.  Federal 

Buiiriing,  Room  574,  1961  Slout  Str«el, 

Denver.  Colorado  80294 

IX  SAN  FKA.NCTSCO.  ifMO  Coordirwtcr. 
14th  Floor.  100  Van  New  Avenue.  San 
Ptancuco  Califnmw  M102 

X  SEATTLE.  HMO  Coonlinator.  Mail  Stop 
.S02.  2901  Thtfd  Areouc.  Seaitk. 
Washington  98121 

{Vn  Doc.  8»-209n  Filed  9-14-19Bft  ft4S  am| 
aiLUHQcooc  «n»-aMi 


H«arth  Resources  and  Services 

AdmMstrstlon 

Atfvteory  CouDCtt;  Meeting 

In  accordance  with  section  10(a)(2l  of 
the  Federal  Advisory  Commillee  Act 
(Pub,  L  92-463}.  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  lo  meet  during  the  month  of 
November  1968: 

Name  Maternal  and  Child  Health 
Research  Grants  Review  Committee. 

Date  and  Tune:  November  2-4. 1988. 
9:00  a  m. 

Place.  Maryland  Room.  Parklawn 
Buildirtg.  5600  Rshcrs  Lane  Rockville. 
Maryland  20857. 

Opeo  on  November  2,  T98fl.  9:00  a.m.- 
10:00  am  Closed  for  remainder  of 
meeting 

Purpnse  To  review  research  grant 
appUcAltuns  tn  the  program  area  of 
maternal  and  child  health  administered 
by  the  Bureau  of  Health  Care  Delivery 
and  Assistance. 

Agenda:  The  open  portion  of  the 
meeting  will  cover  openmg  remarks  by 
the  Director,  Division  of  Maternal  and 
ChUd  Health  Program  Coordination  and 
Systems  Development,  who  will  report 
on  program  issues.  Congresfiionat 
activities  and  other  topica  of  mtereal  to 
the  field  of  maternal  aod  child  health. 
The  meeting  will  be  closed  to  the  public 
on  November  2.  at  10:00  a.m  for  the 
remainder  of  the  meeting  for  the  review 
of  grant  applications.  The  cloainc  is  in 
accordance  with  the  provisions  set  forth 
in  section  552bic)(5).  Title  5  USC  Code, 
and  the  Determination  by  the 
Administrator,  Health  Resources  and 
Services  Administration,  pursuant  to 
Pub-  U  92-463. 

Anyone  requiring  inlormation 
regarding  the  subject  council  should 
contact  Contran  Lamberiy.  Dr.Ph.H.. 
Executive  Secretary.  Maternal  and  Child 
Health  Research  Grants  Review 
Committee.  Room  6-17,  Parklawn 
Building.  5B00  Fishers  Lane.  Rockville. 
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Mar>  land  20857.  Telephone  (301)443- 
2190. 

Agenda  Items  are  subject  to  change  as 
pnorilies  dictate. 

Date.  September  12, 1B68. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer. 
HHS  A. 
[FR  Doc.  88-21058  Filed  »-14-6S:  8:45  ami 
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Public  Health  Service 

Advisory  Commlaslon  on  Childhood 
Vaccines:  Request  tor  Nominations  for 
Voting  Members 

aqency:  Public  Health  Service.  HHS. 
action:  Notice, 

SUMMAnY:The  Public  Health  Service 
(PHS)  18  requesting  nommationa  for  nine 
voting  members  lo  serve  on  the 
Advisory  Commi.ssion  on  Childhood 
V'accines. 

DATES:  The  Charier  for  the  Commission 
will  be  effective  luly  21.  1988  and  will 
expire  |uly  20. 1990.  unless  the  Secretary 
formally  determines  that  renewal  is  in 
the  public  interest.  Nominations  should 
be  received  on  or  before  October  15. 
1988, 

ADDRESS:  All  nominations  for 
membership  should  be  submitted  to 
Robert  E.  U'indom.  M.D,,  Assistant 
Secretary  for  Health  and  Director, 
National  Vaccine  Program.  200 
Independence  Ave.  SW.,  Washington. 
DC  20201. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Alan  R.  Hinman.  M  D..  Coordinator. 
National  Vaccine  Program,  at  [301)  443- 
0715. 

SUPPi^MENTARV  INFORMATION:  Under 
the  authorities  that  established  the 
Advisory  Commission  on  Childhood 
Vaccines,  viz..  \he  Federal  Advisory 
Committee  Act  of  October  6,  1972  (Pub. 
L  92-463)  and  42  U.S.C.  300aa-19. 
Section  2119  of  the  Public  Health 
Service  Act.  as  added  by  Public  Law  99- 
660  and  amended  by  Pub.  L  100-203. 
PHS  is  requesting  nominations  for  nine 
voting  members  of  the  Commission. 

The  Commission  will  evise  the 
Secretary  on  the  Implementation  of  the 
National  Vaccine  Injury  Compensation 
Program;  on  its  own  initative  or  as  the 
result  of  the  filing  of  a  petition. 
recommend  changes  in  the  Vaccine 
Injury  Table,  advise  the  Secretary  in 
implementing  the  Secretary's 
responsibilities  under  section  2127 
regarding  the  need  for  childhood 
vaccination  products  thai  result  in  fewer 
or  no  significant  adverse  reactions; 
survey  Federal,  Stale,  and  local 


programs  and  activities  relating  to  the 
gathering  of  information  on  injuries 
associated  with  the  administration  of 
childhood  vaccines,  including  the 
adverse  reaction  reporting  requirments 
of  section  2125|b).  and  advise  the 
Secretary  on  means  to  obtain,  compile, 
publish,  and  use  credible  data  related  to 
the  frequency  and  seventy  of  adverse 
reactions  associated  with  childhood 
vaccmes;  and  recommend  to  the 
Director  of  the  National  Vaccine 
Program  research  related  to  vaccine 
iniuhes  which  should  be  conducted  to 
carry  out  the  National  Vaccine  Injury 
Compensation  Program. 

Three  persons  named  to  the 
Commission  shall  be  selected  from 
health  professionals  who  have  expertise 
in  the  health  care  of  children,  the 
epidemiology,  etiology,  and  prevention 
of  childhood  diseases,  and  the  adverse 
reactions  associated  with  vaccines  jof 
whom  at  least  two  shall  be 
pediatricians);  three  members  shall  be 
selected  from  the  general  public  of 
whom  at  least  t\^■o  shall  be  legal 
representatives  of  children  who  have 
suffered  a  vaccine-related  mjury  or 
death;  and  three  members  shall  be 
selected  who  are  attorneys,  of  whom  at 
least  one  shall  be  an  attorney  whose 
specialty  includes  representation  of 
persons  who  have  suffered  a  vaccine- 
related  injur>'  or  death,  and  of  whom 
one  shall  be  an  attorney  whose 
specialty  includes  representation  of 
vaccine  manufacturers.  The  term  of 
office  is  three  years,  except  that  initial 
appointments  will  be  staggered  lo 
permit  an  orderly  rotation  of 
membership 

Interested  persons  may  nominate  one 
or  more  qualified  persons  for 
membership  on  the  Advisory 
Commission.  Nominations  shall  state 
that  the  nominee  is  willing  to  serve  as  a 
member  of  the  Commission  and  appears 
to  have  no  conflict  of  interest  that  would 
preclude  Commission  membership. 
Potential  candidates  will  be  asked  to 
provide  detailed  information  concerning 
such  matters  as  financial  holdings, 
consultancies,  and  research  grants  or 
contracts  to  permit  evaluation  of 
possible  sources  of  conflict  of  interest. 

The  Department  has  special  interest 
in  assuring  that  women,  minority  groups, 
and  the  physically  handicapped  are 
adequately  represented  on  advisory 
bodies  and  therefore  extends  particular 
encouragement  to  nominations  for 
appropriately  qualified  female,  mmonty, 
or  physically  handicapped  candidates. 


Ddled:  September  B,  1988 
Robert  E.  WLncioin. 
Assistant  Secretary  for  Health. 
(FR  Doc.  88-21081  Tiled  9-14-88;  8:45  am) 
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DEPARTMENT  OF  THE  IffPERIOR 
Bureau  of  Land  Management 

I OR-0 10-08-44 1 0- 1 2.-CP8-242 1 

Meeting;  Lakeview  District  Advisory 
Council 

AOEMCY:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice  of  a  meeting  of  the 

Lakeview  District  Advisory  Council. 

SUMMARY:  The  Lakeview  District 
Advisory  Council  will  meet  Thursday, 
September  29.  1988,  The  meeting  will 
begin  at  10:00  a.m.  in  the  Lakeview 
District  Conference  Room  at  1000  South 
Ninth.  Lakeview,  Oregon. 

The  meeting  is  being  held  to  allow  the 
Council  to  make  a  formal 
recommendation  lo  the  District  Manager 
on  the  draft  Warner  Lakes  Plan 
Amendment  for  Wetlands  and 
Associated  Uplands. 
DATE:  September  29,  1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Renee  Snyder.  Public  Affairs  Officer 

(503)  947-2177. 

Teny  Sodorff. 

Acting  District  Manager 

IFR  Doc  88-20975  Filed  9-14-88;  8-45  am] 
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(N  V-030-0a-4333-1 3 1 

Nevada  Off-Road  Vehicle 
Designations,  Designation  Order  NV- 
03-8801;  Supersedes  Designation 
Order  NV-03-8301 

September  a,  19ft8. 

AOENCV:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  off-road  vehicle 

designation  decisions, 

SUMMARY:  All  public  lands  administered 
by  the  Bureau  in  the  Carson  City 
Dislnct.  Nevada,  are  designated  open, 
limited  or  closed  to  off-road  motorized 
vehicle  use. 
EFFECTIVE  DATE:  September  15,  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

lohn  Matthiessen,  Walker  Area 
Manager,  or  Mike  Phillips.  Lahontan 
Area  Manager.  Bureau  of  Land 
Management  1535  Hot  Springs  Road, 


SSffIt 
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Suite  300,  Carson  City.  Nevada.  8S7in: 

(702)  882-1631. 

SUPPt-EMCKTAIiV  — OIMMIIOII.  fkftkx  M 

given  coDCsming  otc  of  c^-road 
vehicles  on  public  lands  tn  the  Walker 
and  Lahontan  Resource  Areas  of  the 
Carson  City  District  Nevada.  In 
dccord&nce  with  regulatkma  contaioed 
in  43  CFR  Pari  8340  and  43  CFR  8365  2-1 
The  5.047.000  acre  Canon  City  District 
affected  by  these  designations  consists 
of  Z.237,000  acres  of  pnbiic  land  in  the 
Walker  Resource  Area  and  2.810.000 
acres  of  public  land  in  th«  Lahontan 
Resource  Area.  All  acreage  figures  in 
ihis  notice  are  approximate.  Actual 
designations  will  be  depicted  on  maps 
and/or  the  ground  with  signs  and 
bamers.  These  designations  are  a 
sununary  of  decisions  made  in  the 
Lahontan  Resource  Management  Plan, 
the  Walker  Resource  Management  Plan. 
and  requirements  of  the  Bureau's 
Interim  Management  Policy  and 
Cuidelines  for  Lands  Under  Wilderness 
Review  fIMP). 

L  lishantsn  Rsaonrca  Afa< 

A.  Open  Designation 

Areas  which  are  desi^iated  open  to 
off-road  vehicle  |ORV]  use  comprise 
2.193.328  acres.  The  matohty  ci  opeo 

designations  are  in  the  remote  part  of 
the  resource  area  east  of  Fallon. 
.Nevada.  Open  designation  was 
considered  as  approprrate  because  ORV 
use  IS  mfrequent  and  generaOy  confined 
to  existing  roads  and  trails,  and 
occasional  cross  country  trsTel  is 
essential  for  the  cooduct  of  aothcvtzed 
uses. 

B.  Interim  Limited  Designation- Lands 
Under  Wilderness  Review 

Within  a  portion  of  the  Lahontan 
Resource  Area  are  approximately 
474,206  acres  currently  under  wUderaeas 
review.  I>iring  the  review  period  and 
until  Congress  makes  a  decision  on 
wilderness  suitability  the  following 
lands  will  be  managed  under 
requirements  of  the  Bureau's  Wilderness 
LMP. 
r T 


— 1    laiiu* 
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Use  is  limited  to  existing  ways  or 
approval  through  ■  BLM  permil  or  plan 
of  operations,  where  swch  use  does  not 
cause  impacts  iaconsistent  with  the 
nonimpairment  criteria  contained  in  the 
LMP. 


C  Closed  Desiftnotiona 

Areas  in  the  Lahontan  Resource  Ares 
designated  cloaed.  comprise  5.570  acres. 

1.  Petersen  Mountain — 5.120  acres. 
Located  IS  miies  northwest  of  Reno. 

Nevada.  Closed  to  motorized 
vehicies  to  proled  cnticat  wikllife 
habitat  and  enhance  Donmotonzed 
recreatKHi  opportunittea 

2.  Crmies  Point  Archaeological  Axfta — 

400  acres. 
Located  10  mtles  east  oi  FaUon, 
Nevada.  Closed  to  protect 
oationally  iignificanl  archaeological 
resources. 

3.  Sand  Springs  Desert  Study  Area — 50 

Acres. 
Located  25  miles  east  of  Fallon. 
Nevada.  Closed  to  protect 
OBtMXiaUy  st^uficant  hislortc 
resources  and  s  desert  interpretive 
area. 

D  Lmuted  Destgnattona 

Areas  in  the  Lahontan  Resource  Area 

designated  limited  comprise  136.096 

acres. 

1.  Sand  Hills— 11.300  acres. 
Located  20  miles  north  of  Reno, 

Nevada.  This  area  wiii  be  closed 
from  December  1  ihrough  Apnl  30  U> 
protect  deer  using  cnucal  wmter 
range. 

2.  Bedell  Flat— 100  acres. 
Located  20  miles  north  of  Rexu). 

Nevada-  This  area  will  be  closed 
from  March  1  through  May  1  to 
protect  sage  grnuse  Junng  their 
strutting  season. 
3  Baileyfumbo  Watershed — 8.600  acres. 

Located  10  miles  north  of  Carson  Dty. 
Nevada 

Peavme  Watershed — 4.500  acres. 

Located  10  miles  northwest  of  Reno. 
Nevada. 

Use  is  Umited  to  designated 
maintained  roads  in  these  two 
watershed  areas  to  protect  nparian 
habitat  and  reduce  soU  loss  and 
associated  flood  sediment  damage 
occurring  in  ad>acent  urban  areas. 

4.  Steamboard  ACEC — 40  acres. 
Located  20  mites  north  of  Carson  Qty. 

Nevada.  Use  is  limited  to 
designated  routes  to  protect 
geysers,  hot  springs,  and 
endangered  plants. 

5  Red  Rock  Scenic  Area— TOO  acn?9 
Located  20  miles  northwest  of  Reno. 
Nevada.  Use  is  limited  to 
designated  routes  to  protect 
outstanding  scemc  features. 

6.  Virgmia  Mountains /Incandescent 
Rocks — 67.500  acres. 
Located  25  miles  north  of  Reno. 
Nevada.  Use  is  Umited  to 
designated  routes  to  protect  scenic, 
wildlife,  wild  horse,  watershed,  and 
recreation  values. 


7  Sand  MoanTain  Recreation  Area — 
2.096  acres. 

Located  Z5  mi)es  east  of  FaUon, 
Nevada.  Use  is  limited  in  the 
vegetated  areas  to  protect  desert 
vegetation,  animals,  and  sceoic 
features. 
8.  Warm  Spnngs — South  Dogskin  ORV 
Area. — 40000  Acres. 

Located  10  miles  north  of  Reno, 
Nevada.  This  area  is  open  to 
competitive  events  with  restrictions 
on  use  to  protect  areas  of  high 
erosion  potential. 

a.  Walkas  RMMorca  Araa 

A  Open  Designation 

Areas  which  are  designated  open 
comprise  2.051.632  acres.  The  ma^onty 
of  npen  designations  are  in  the  remote 
part  of  the  resource  Bn^a  south  and  east 
of  Yerington.  Nevada.  Open  designation 
was  considered  as  appropriate  ber^u.4e 
ORV  use  IB  infre<juent  and  generally 
confined  to  existing  roads  and  trails, 
and  occasional  ctoss  country  level  is 
essential  fur  the  conduct  of  authorized 
uses. 

B.  Interim  Limited  Designation — lands 
Under  Wilderness  Review 

Dunng  the  wjdemess  review  period 
and  until  Congress  makes  a  decision  on 
Wildejneas  suitiibtlity  the  following 
lands  will  be  managed  under 
requirements  of  the  Bureau's  Wilderness 
IMP 
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Use  IS  limited  to  existing  ways  or 
approval  through  a  BLM  permit  or  plan 
of  operaticms,  where  such  use  does  not 
cause  impacts  inconsistent  with  the 
nonimpairment  criteria  contained  in  the 
LMP 

C.  Closed  Designation 

Areas  in  the  Walker  Resource  Area 
designated  ciiwed  cornpnsed  14,B75 
acres. 

1.  Prison  Hill— l,4ao  acres. 
L-ncated  in  Carson  City.  Nevada. 

Closed  to  protect  fragile  sods. 
minimize  conflicts  with  adjacent 
residential  uses,  and  enhance  other 
recreation  opporiunities. 

2.  Burbank  Canyons  Scenic  Area — 

13.395  acres. 
Located  30  miles  south  of  Carson  City. 
Nevada,  in  the  Pine  Nut  Mountains. 
This  area  is  closed  to  protect 
npanao  habitat,  scenic  quality  aod 
enhance  noo-motonzed  recreation 
opportunities. 
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D.  Limited  Designation 

Areas  which  are  designated  limited 
compnse  90,693  acres. 

1.  lacks  Valley  Wildlife  Area— 2.915 

acres 
Located  five  miles  southeast  of  Caron 
City.  Nevada.  Area  closed  from 
December  1  thruogh  April  30  to 
protect  deer  using  critical  w^nte^ 
range. 

2.  Bagley  Valley— 6.200  acres. 
Located  10  miles  southeast  of 

Markleesville.  California.  Use  is 
limited  to  designated  routes  to 
reduce  conflicts  with  wildlife. 
watershed,  and  scenic  values  and  to 
minimize  conflicts  on  lands  that  are 
adjacent  to  a  Forest  Service 
wilderness  area. 

3.  Indian  Creek  Recreation  Lands — d/)65 

acres. 

Located  north  and  east  of 
Markleeville,  California.  Use  Is 
limited  to  enhance  the  use  of 
developed  recreation  facilities  and 
non-vehicle  recreation  activities 
including  hiking  and  whiteweler 
boating. 
4  Pine  Nut  Mountain  Crest — 45.000 
acres. 

Located  15  miles  southeast  of  Carson 
City.  Nevada.  Use  is  limited  (o 
designated  routes  and  woodland 
product  sale  areas  to  protect 
wildlife,  recreation,  watershed,  and 
scenic  values. 

5.  Carson  City  Urban  Lands— 7.900 

acres. 
lx)cated  in  Carson  City  Nevada,  Use 
is  limited  to  protect  scenic  values 
and  minimize  conflicts  with 
residential  and  Nevada  Slate  Park 
developments. 

6.  Stewart  Valley  Fossil  Site— 16,000 

acres. 
Located  35  miles  northeast  of 

Hawthorne.  Nevada.  Use  is  limited 
to  designated  n^ads  unless 
Rulhonzed  under  research  permit  to 
protect  highly  significant 
paleonlological  resources. 

7.  East  Walker  River  Scemc  Area — 4.173 

acres. 
Located  35  miles  south  of  Yerington. 
Nevada.  Use  is  limited  to  existing 
roads  to  protect  scenic  values  and 
ripanan-strearo  habitat. 

8.  Walker  Lake  Recreation  Area— 2,640 

acres. 
In  accordance  with  regulattons 
contained  in  43  CFR  B365.2r-4.  unless 
otherwise  authonzed  no  motor 
vehicle  shall  be  driven  in  developed 
recreation  areas  except  on  roads  or 
places  pro\ided  for  this  purpose. 


Dale:  September  2. 19S8 
lames  W.  Elliott 
District  Manager 

(FR  Doc  88-21064  Filed  9-14-A8:  B:45  ami 
aiLUMo  cooe  mio-hc-h 

f  WY-93(K>e-411 1-15;  W-63609I 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  Pub.  L. 
97-451.  96  Stat.  2462-2486.  and 
Regulation  43  CFR  3108.2-3(a)  and  (b][\]. 
a  petition  for  reinstatement  of  oil  and 
gas  lease  W-63609  for  lands  in  Niobrara 
County.  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  S5  per  acre,  or  fraction  thereof, 
per  year  and  16^  percent,  re'speclively 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  SlZ5  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Unds  Leasing  Act  of  1920  (30  US.C. 
168),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-63&{>9  effective  July  1.  1988. 
subfect  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andnw  L.  Tarshls, 
Chief.  Leasing  Section. 
(FT*  Doc  88-20977  Filed  9-14-68;  8;45  ami 
BILUIM  COOC  4310-22-11 

( CO-030-0a-441 0- 10 1 

Qunni90f\  Resource  Uansgement  Plan 
and  EnvMxKvmantaJ  Invpact  Statement 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTKMC  Notice  of  intent  to  prepare 
Resource  Management  Plan  and 
Environmental  Impact  Slate-ment  and 
call  for  coal  resource  information; 
Gunnison  Resource  Area.  Montrose 
District.  Colorado, 

summary:  The  Bureau  of  Land 
Management  (BLM).  Montrose  District, 
Colorado,  is  initiating  the  preparation  of 
a  Resource  Management  Plan  fRMP) 
which  will  include  an  EnvironmpTital 
Impact  Statement  (EIS).  The  plan  will 
guide  and  control  future  management 
actions  on  approximately  605.600  acres 
of  public  land  and  mineral  resources 


administered  by  the  BLM  in  the 
Gunnison  Resource  Arey.  Pursuant  lo 
the  Federal  l..and  Policy  and 
Manantemenl  Art  of  1976  and  the  Code 
ofKedera!  Regulations  (CFR),  Title  43. 
S  1601  0-3,  the  Gunnison  Resource  Area 
hereby  gives  notjr^  of  its  in:eni  to  plan 
the  effort.  Pursuant  to  the  Federal  Q^^al 
Management  Regulations  (43  CFR  Pan 
3400).  a  call  for  coal  resource 
information  is  also  bein^  issued- 
DATE9:  Informal,  open  hnii?e  scoping 
meetings  have  been  scheduled  to  enable 
the  pubhc.  other  Federal  agencies,  and 
local  governments  to  discus?  and  clarify 
the  issues  listed  below  with  BLM  and 
identify  any  additional  issues  that  need 
to  be  addressed  in  the  RMP/FJS.  The 
meetings  are  listed  below. 
Gunnison.  Colorado  October  4. 1988,  2- 
4  pm.  and  "^30-4  p.m.  in  the 
Conference  Room.  Gunnison  Resource 
Area  OfTice,  216  North  Colorado 
Street; 
Lake  City,  Colorado:  October  5,  19B8.  2- 
4  p.m.  and  7:30-^  pm.  at  the 
Community  Center  Armory  Building; 
Montrose.  Colorado;  October  6. 1968.  2-4 
pm-  and  7:30-9  pm-  in  the  Conference 
Room  at  the  Montrose  District  Office, 
2465  S.  Townsend  Avenue 
ADORESSE*:  Written  comments 
regarding  issues  to  be  addressed  m  the 
RMP/EIS  will  be  accepted  through 
October  19.  1988.  Coal  resource 
information  will  also  be  accepted 
through  October  19,  1988.  Comments 
regarding  RMP  issues  should  be 
addressed  to  Bill  Bottomly,  Bureau  of 
Land  Management.  Gunnison  RMP/EIS, 
2505  South  Townsend  Avenue. 
Montrose.  Colorado  81401   (303)  24*^- 
"791  Coal  resource  information 
including  proprietary  data  should  be 
sent  to  Charlie  Beecham.  Bureau  of  Land 
Management.  Montrose  District  Office. 
2465  South  Townsend  Avenue 
Montrose.  Colorado  81401 

FOR  FURTHER  IMFORMATIOH  CONTACT: 

Bill  Bottomly,  Bureau  of  Land 
Management,  Gunnison  RMP/EIS.  2505 
South  Townsend.  Montrose.  Colorado 
81401.  Telephone  (303)  249-7791. 

SUPPUMEMTARY  r»FORMATK>«:  The 

RMP/EIS  is  scheduled  to  be  completed 
in  1991.  The  planning  area  is  within 
Hinsdale,  Gunnison.  Saguache. 
Montrose,  and  Ouray  counties.  The 
Gunnison  and  t'ncompahgre  National 
Forests,  and  the  San  luan  Resource  Area 
surround  the  planning  area,  except 
along  the  west-central  boundan,'  which 
is  defined  by  the  Cimarron  River  and  the 
Uncompahjrre  Basin  Resource  Area 
boundary. 
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The  RMP/EJS  18  a  comprehensive  land 
ij^*'  pi  in  which  allocates  public  idnds  to 
v-irujus  uses  under  the  multiple  use 
concept.  Goals  for  reaource  manajjement 
will  be  identified,  as  will  use  levels  and 
measures  required  to  implement 
management  decisions  The  RMP/EIS 
may  also  outline  needs  for  more  specific 
manayement  plans. 

Preiiminar>'  issues  to  be  addressed  in 
the  RMP/EJS  include:  [1)  How  should 
existinn;  livestock  and  other  uses  be 
managed  m  npanan  areas  for  protection 
and  enhancement  of  npanan  valuen?  U) 
what  manaiiement  practices  and  actions 
should  occur  to  maintain  or  improve 
forage  conditions  m  allotments  not 
covered  by  curren:  allotment 
management  plans  or  outdated 
management  plans?  and  (3)  how  and 
where  ahould  sagebrush  community 
types  be  managed  for  wildlife  and 
livestock?  In  addition  to  these  specific 
issues,  management  guidelines  will  be 
developed  for  all  the  resources  BLM 
manages. 

An  Interdisciplinary  Team,  will 
analyze  identified  issues,  formulate 
alternatives  and  assist  in  the 
prepcirstion  of  the  RMP/EIS,  The 
following  disciplines  will  be  included  on 
the  Interdisciplinary  Team:  Geology, 
realty,  recreation,  soils,  hydrology, 
wilderness,  range,  wildlife,  forestry, 
archaeology,  fire  management,  visual 
quality,  socio-economics.  and  air 
quality. 

Public  involvement  will  be  an 
essential  component  of  the  RMP 
process.  Public  information  meetings 
will  be  called  as  needed  and  requested. 
Information  will  be  published  to  inform 
the  public  of  planning  progress,  dates, 
times,  locafjons  of  meetings,  and  the 
availability  of  planning  documents  and 
related  information. 

Oocuments  relevant  to  the  planning 
process  will  be  available  at  the 
Montrose  BLM  Office.  2505  South 
Townsend  .Avenue.  Montrose,  Colorado 
during  normal  business  hours  (Monday 
through  Friday)  from  7:45  a  m.  to  4.30 
p.m. 

Call  for  Coal  Rpsource  Information: 
This  call  IS  to  ensure  that  coal  lands  of 
interest  to  industry,  state  and  local 
governments,  and  the  general  public  are 
considered  during  the  RMP  process  The 
information  provided  in  this  r^ll  will  be 
used  to  determine  which  lands  will  be 
considered  for  development  dunng  the 
RMP  process 

Only  lands  determined  to  have  coal 
development  potential  may  be  evaluated 
for  coal  development  during  land  use 
planning.  The  coal  resource  information 
provided  through  this  call  should 
include  the  following  information;  (1) 
Location;  [2]  statemenla  describing  why 


the  lands  should  be  considered  for  coal 
development;  (li)  estimate  for  the 
amount  of  coal  recoverable  and  data 
used  to  make  this  determination;  and  (4) 
recovery  techniques. 

Propnetary  data  marked  as 
confidential  may  be  submitted  in 
response  to  this  call.  Data  marked  as 
confidential  shall  be  treated  in 
accordance  with  the  laws  and 
regulations  governing  the  oonfidentiality 
of  such  mforraatjon. 

Any  individual,  business  entity, 
governmental  entity,  or  public  body  may 
participate  and  submit  coal  resource 
information  under  this  call.  Coal 
resource  information  will  be  accepted 
unUl  October  19,  1988. 

Dated  September  6.  19B8. 
Alan  L  Kftsterita. 
Montrvsp  Dmtnct  Manager. 
[FR  Doc  8fl-2i«7fl  Filed  9-14-88;  8:45  am) 


|kfT-940"0a-4520-111 

Land  Resource  Management;  Montana 

AOENCY:  Bureau  of  l^nd  Management, 
Intenor. 

ACTION:  Notice  of  filing  of  plats  of 

survey 

summary:  Plat  of  survey  of  the  lands 
described  below  accepted  August  31. 
1988.  were  officially  filed  in  the 
Montana  State  Office  effective  10  a.m. 
on  September  1.  1988. 

Principal  Meridun.  MonUna 

T  9  S..  R  28  E. 

The  supplemental  plat  of  section  34. 
Township  9  South.  Range  26  EasL  of  the 
Principal  Meridian.  Montana,  showing 
the  subdivision  of  original  lot  5.  is  based 
upon  the  township  plat  approved 
February  20, 1922.  The  area  described  is 
in  Carbon  County. 

The»e  surveys  were  executed  at  the 
request  of  the  Chief.  Division  of  Mineral 
Resources  for  the  isduance  of  a  mineral 
patent. 

EFFEcnvi  date:  September  1. 1988- 

FOfl  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Manrtgement,  222  North 
32nd  Street.  PO  Box  36800.  Billings.      . 
Montana  Stnir 
lohfi  A-  Kwiiitkow«lii. 
Acting  State  Director 

Dated  September  B.  1988. 
jFR  Doc  BB^ZOtr-fl  Filed  8-14-88.  8*45  am| 

amJNOcooc  43io-oimi 


iNM-»40-0»-4S20-12| 

New  Mextco,  Filing  of  Plat  of  Survey 

September  7. 1988. 

The  plat  of  survey  described  below 
was  officially  filed  m  the  N'ew  Mexico 
State  Office.  Bureau  of  Land 
Management.  Santa  Fe.  New  Mexico, 
effective  at  10:00  am  on  September  6. 
1988 

A  survey  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  portions  of  the 
subdivision  of  sections  7.  19  and  20. 
certain  small  holding  claim  boundaries 
in  Bections  7. 17,  19,  20  and  29,  a  portson 
of  tract  39,  and  the  survey  of  division  of 
accretion  lines  in  section  17.  a  portion  of 
the  1988  meanders  of  the  right  bank  of 
the  Rio  Grande  and  certain  lot 
boundaries  in  sections  7,  17,  19,  20  and 
29,  Township  4  South,  Range  1  East, 
NMPM.  New  Mexico.  Group  768  NM. 

The  survey  was  requested  by  the  Area 
Manager.  Socorro  Resource  Area. 
Socorro,  New  Mexico. 

The  plat  will  be  in  the  open  files  of  the 
New  Mexico  Stale  Office.  Bureau  of 
l^nd  Management.  P  O  Box  1449.  Santa 
Fe.  New  Mexico  87504.  Copies  of  the 
plat  may  be  obtained  from  that  office 
upon  payment  of  $2.50  per  sheet. 
foho  P-  Bennett. 

Chii^f.  Branch  of  Cadaatraf  Survey. 
(FR  Doc  m~Zt19T4  Filed  9-14-88;  8:45  ami 
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t  AZ-921-08-4220-1 1.  AR-032165.  AR- 

032439  and  A-59S II 

Proposed  Continuation  of 
Withdrawals;  Arizona 

AOENCV:  Bureau  of  I^nd  Management, 
Interior 

ACTION:  NoUce. 


f.  The  U.S.  Department  of 
Agriculture.  Forest  Service,  proposes 
that  the  withdrawals  for  the 
Grasshopper  Point  Recreation 
Campground  (formerly  Oak  Creek 
Canyon  Recreation  Area  Campground). 
Clint's  Well  Campground  and  Pinegrove 
Campground,  continue  m  their  entirety 
for  an  additional  20  years  The  lands 
have  been  and  will  remain  closed  to 
operation  of  the  mining  laws  only. 

DATE:  Comments  to  this  notice  should  be 
received  on  or  before  December  14. 
1988. 

AOORESS:  Comments  should  be 
addressed  to  the  Arizona  State  Director. 
BI^.  P.O.  Box  16S63  Phoenix,  Arixona 

85011 
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FOR  FURTTHCR  INFORMATION  CONTACT 

Marsha  Luke.  BLM  Arizona  State  Office. 
P.O.  Box  16563.  Phoenix.  Arizona  &5011. 
Telephone  |602)  241-5534. 

SUPPLCNtEKTARV  INFORMATION:  The 

Ffjrest  Service  proposes  that  the  existing 
land  withdrawals  identified  in  this 
notice  to  be  continued  for  a  period  of  20 
years  pursuant  to  section  204  of  the 
Federal  Land  Policy  4  Management  Act 
of  1976.  9P  Stat-  2751.  43  U.S.C.  1714.  The 
lands  are  described  as  follows: 

Coconino  NbHodbI  Forest 

Gila  and  Salt  Ri  ver  Meridian  Arkona 

1  -  Ar-033]fifi    PiibUc  Und  Order  3138  of  July 

30. 1903  Cnjsa  hopper  Point  Recrfiatian 
Area  Campground  I  formerly  Ckih  Creek 
Canyon  Recreation  Area  Camp^rottnd) 
T.17N..R.6a. 
Sec.  4.  loll  2  end  3. 

2  Ai^-032439    Piihiu  Land  Order  J2&4  of 

October  29.  J963  CUtift  WeJI  Camp- 
ground 
J.  19  N..  R.  10  R, 
Sec3a.NEV4SWV* 

3  A-sas    Public  Land  Order  5209  or  April  20. 

1972  Pinegrove  Campground. 

T  19.  N..  R  g  E.. 
Sec  17,  SHNE%.  SEV4NWV4VEV4SWV4. 

NWSViSE^: 
Sec  IS.  Those  parts  of  the  SW  V4NW  V^. 
NW^^SWV*.  and  N'^SW'iSWV,  and  not 
included  in  the  area  withdrawn  by  PLC 
3152  for  ForesI  Highway  So  3  roadside. 

The  area*  descnbed  aggrejiale  475.96  acres  in 

Coconino  County, 

The  withdrawals  are  essential  for  the 
protection  of  substantial  capital 
improvements  located  on  these  sites. 
The  withdrawals  currently  segregrale 
the  lands  from  operation  of  the  mining 
Itjws.  but  not  the  mineral  leasing  laws. 
The  Forest  Service  requests  no  changes 
in  the  purpose  or  segregative  effect  of 
the  withdrawals.  For  a  penod  of  90  days 
from  the  date  of  publication  of  this 
notice,  all  persons  who  wish  to  submit 
comments  in  connection  with  this 
proposed  action  may  present  their  views 
m  writing  to  the  Arizona  State  Director 
at  the  address  indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  (he  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President,  and  ConRress.  who  will 
determine  whether  ox  not  the 
withdrawals  will  he  continued  and  if  so. 
for  how  long  The  final  determinat)on  on 
the  continuation  of  the  withdrawals  will 
be  published  in  the  Federal  Regisler. 


The  existing  withdrawals  *viU  continue 

until  such  final  determination  is  made. 

|abn  T.  MeXM. 

Chief.  Branch  of  Lornh  and Minerala 

Operations. 

[FR  Doc.  88-20979  Filed  9-14--SS:  8:45  em) 

SIUJHQ  COK  43te-»-ll 

(AZ  (921-05-4230-1 1  A-1908.  A-6M3)] 

Proposed  ContlnuatkKi  of 
Withdrawals:  Arizona 

AOCMCV:  Bureau  of  Land  Management, 

Interior 

ACTION:  Notice. 

SUMMARY:  The  Forest  Service.  U.S. 
Department  of  Agriculture,  propose  that 
two  separate  orders  which  withdrew 
land  within  the  Kaibab  National  Forest 
for  an  indefinite  penod  of  time  for  an 
administration  site  and  campground 
areas,  continue  for  an  additional  20 
years.  The  land  will  remain  closed  to 
mining  but  has  been  and  will  remain 
open  to  mineral  leasing. 
date:  Comments  to  this  notice  should  be 
received  on  or  before  December  14. 

ADDRES3:  Comments  should  be  sent  to 
Arizona  State  Director,  Bureau  of  Land 
Management,  PC  Box  16563,  Phoenix. 
.Arizona  85011. 
FOR  FURTHER  INFORMATK>M  COIfTACT: 

Marsha  Luke.  BLM  Anzona  State  Office, 
P.O.  Box  16563.  Phoenix,  Anzona  86011. 
Telephone  (602)  241-5534. 
SUPPLEMCWTARV  INFORMATION:  The 

Forest  Service  proposes  that  the 
following  idenified  withdrawals  be 
continued  for  a  penod  of  20  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  90  Stat.  2751,  43  U.S.C.  1714.  The 
following  descnhed  land  and  projects 
are  involved: 

Kaibab  National  Fore«l 

Gila  and  Sell  Rtvf-r  Mend'an,  Arizona 

1  AZ-JdOfi,  Public  Land  Order  47i5  datf*d 
Octobers.  1960  Tusayan  Administrative 
Site.  i07.i7  acres  Coconino  County 

T  30  N„  R.  3  E., 
Sec  ift.  WH  of  loU  1  and  Z. 

T  30N..  R.  2E., 

Sec  13  .  NVtN'E''^.NTV4.  V'^sS^NE'^NTV, 
SW^iSWWVEV^NEW.  SEV,SE%N' 
EV^NEV*.  NW'^*VW<'*SEV4VE^, 
NEV4NEV,SEV4NEVi,  S^NWSEViNEV*. 

2,  AZ-eSSS.  Public  Land  Order  5067  dated 
July  25.  1973  Cataract  Lake  Campground. 
J90. 75  acres  Coconino  County 
T  22  N    R  2  E. 

Sec.  30.  SWV4SE'.*NEW.  SEV.fsWV^SEV*. 

NEViSWV^SEV,.  SEV,SE''i. 
Sec  31.  N*Wi<.VFV4r^W,  NEV.lNAVHNTVi, 
SViSEWNWViNWV^NEV*.  SM»NW^<.N 


E^«.  EWSEV«NWV4.  N>'^VEV*^4EV4SWW. 
SEV«N'EV4K'EV«5WV..  and  thoM  p«ru  of 
the  following  parcels  west  of  the 
Atchison.  Topeka.  and  Sante  Fe  Railroad 
nghiof  wav,  NE'';NEV4NEV«. 
SWV4NEV4NE'^.  SWV^NE"^. 
WWNWViSE'i. 

J.D.  Dam  Campground.  4S0  acres  Cocontao 

County 

T.  20  N..  R.  3  E.. 

SecSe.SW.S'aN'^. 

The  lands  described  above  aggregate 
777.92  acres  in  3  parcels  localed  m  Coconino 
County , 

The  withdrawals  are  essential  fur 
protection  of  substantia!  capital 
improvements.  No  change  in  the 
segregative  effect  or  use  of  the  land  is 
proposed  by  this  action. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  Notice,  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuations  may  present 
their  views  in  writing  to  the  Arizona 
State  Director  at  the  above  address. 

The  authorized  officer  of  the  Btireau 
of  Land  Management  will  undertake 
such  investigations  as  necessary  \o 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress. 
who  will  determine  whether  or  nol  the 
withdrawal  will  be  continued  as 
requested.  The  final  determination  of 
the  withdrawal  wfll  be  published  in  the 
Federal  Register.  The  existing 
withdrawal  will  continue  until  goch  final 
determination  is  made. 

|ohn  T  Mezes. 

Chif'f.  Branch  of  Lands  and  Mineral 

Operations. 

[FR  Doc  88-20960  Filed  9-14-86.  8;4S  am| 
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Minerals  Management  Service 

Devetopment  Operations  Coordtnatlon 
Document;  Century  Offshore 
Management  Corp. 

AQENCV:  Minerals  Management  Ser\'ice. 

Interior 

action:  Notice  of  the  receipt  of  a 

Proposed  Developmeni  Operations 

Coordination  Document  (DOCDJ. 

SUMMARV:  Notice  is  hereby  given  that 
Centurj'  Offshore  Management 
Corporation  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  or  Lease  OSC-G  5313.  Block 
364.  West  Cameron  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
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production  of  hydrocarbons  w!th 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Cameron.  Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  September  7.  1988. 
Comments  must  be  received  on  or 
before  September  30.  1988  or  15  days 
after  the  Coastal  Management  Section 
receives  a  copy  of  the  plan  from  the 
Minerals  Management  Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review/  at 
the  Public  Information  Office.  Gulf  of 
Mexico  OCS  Regioa  Minerals 
Management  Service.  1201  EJmwood 
Park  Boulevard.  Room  114.  New 
Orleans.  Louisiana  (Office  Hours:  8  am. 
to  4;30  p.m..  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street,  Baton  Rouge. 
Louisiana  (Office  Hours:  8  am.  to  4, .10 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans.  Post  Office  Box  44487  Baton 
Rouge.  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr  M.].  Tolbert;  Minerals  Mnnag^ment 
Service.  Gulf  of  Mexico  OCS  Region. 
Field  Operations,  Plans.  Platform  and 
Pipeline  Section.  Exploration/ 
Development  Plans  Unit;  Telephone 
[504)  736-2867 

SUPPlfMENTARV  INFORMATION:  Tha 

purpose  of  this  notice  ts  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Mandgement  Service  is 
considering  approval  of  the  DOCD  and 
that  it  IS  available  for  public  review. 
Additionally,  this  notice  is  to  inform  the 
public,  pursuant  to  $  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  !o 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31.  1988 
{53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  J  250.34  of  Title  30  of 
the  CFR. 


Date  September  9,  1988. 
).  Rogers  Pttwcy. 

Htifffonai  Director.  Gulf  of  Mexico  OCS 

Region. 

fFR  Doc.  Be-20981  Piled  9-14-88;  845  am) 
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rNTERNATIONAL  TRADE 
COMMISSION 

i  lnvMtt«stk>n  No.  332-2S9 1 

Report  on  the  Pros  and  Cona  of 
Entering  Into  Negotiations  on  Free 
Trade  Area  Agreements  With  Taiwan, 
TTie  Republic  of  Korea,  and  ASEAN,  or 
the  Pacific  Rim  Region  In  General 
agency:  In.it'd  SutWi  International 
Trade  Commission. 
action:  Institution  of  investigation, 
scheduhng  of  hearing,  and  request  for 
comments. 

EFFECTIVE  DATE:  September  9. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Constance  A.  Hamilton  (202-25Z-1263). 
Trade  Reports  Division.  Office  of 
Economics.  U.S.  International  Trade 
Commission.  Washington.  DC  20436. 

Background 

The  Commission  instituted 
investigation  No.  332-259  following 
receipt  of  a  letter  dated  August  4,  1988 
from  the  Senate  Committee  on  Finance 
requesting  the  Commission  to  conduct 
an  investigation  under  section  332(g)  of 
the  Tariff  Act  of  1930  (19  U.S.C.  1332(g}) 
to  provide  a  summary  of  the  views  of 
recognized  authorities  on  U.S. -Pacific 
Rim  trade  relations  on  the  pros  and  cons 
of  entering  into  negotiations  for  a  U.S.- 
Taiwan Free  Trade  Agreement,  s  U.S.- 
Knrean  Free  Trade  Agreement,  a  U.S.- 
ASEAN  Free  Trade  Agreement,  or  a 
broader  free  trade  arrangement  for  the 
Pacific  countries  in  general,  which 
interested  market  economy  members 
could  join.  The  Committee  requested 
that  the  report  be  submitted  no  later 
than  SIX  months  after  initiation  of  the 
investigation. 

The  Committee  letter  staled  that  such 
agreements  could  include,  in  addition  to 
the  eventual  complete  elimination  of  alt 
tanffs  and  other  restrictive  regulations 
of  commerce  on  substantially  alt  trade 
between  the  United  Slates  and  these 
countries,  the  removal  of  barriers  to 
mvestment  and  trade  in  services  and  the 
guarantee  of  adequate  protection  of 
intellectual  property  rights. 

The  Committee  also  requested  thai  if 
the  experts  believe  there  are  specific 
(.haractenstica  of  the  trade  relationship 
between  the  United  Stales  and  the 
subject  countries  which  would  make  a 
free  trade  relationship  more  attractive  or 
feasible  between  one  or  more  of  these 
countries  than  others  or  that  would 


make  a  broader  arrangement  with 
Pacific  Rim  countries  more  appropriate, 
the  report  should  include  this 
information  The  Committee  also 
requested  that,  where  the  experts 
identify  problem  areas  that  would 
render  the  completion  of  free  trade 
agreements  less  than  ideally  effective, 
the  report  should  clearly  identify  those 
problem  areas  and  present  the  experts' 
suggestions  for  alternative  policy 
approaches  for  the  United  States. 

Public  Hearing 

A  public  hearing  in  connection  with 
this  investigation  will  be  held  m  the 
Commission  Hearing  Room.  5(X)  E  Street 
SW,.  Washington.  DC  20436,  beginning 
at  9:30  a.m.  on  November  29.  1988.  All 
persons  shall  have  the  nght  to  appear  by 
counsel  or  m  person,  to  present 
information,  and  lo  be  heard.  Requests 
to  appear  at  the  public  hearing  should 
be  filed  with  the  Secretary.  United 
States  International  Trade  Commission. 
500  E  Street  SW..  Washington.  DC  20436. 
no  later  than  noon.  November  21. 1988. 
1'he  deadlme  for  filing  prehearing  briefs 
[original  and  14  copies)  is  November  21. 
1988. 

Whiten  Submissions 

Interested  persons  are  invited  to 
submit  written  statements  concerning 
the  matters  lo  be  addressed  in  the 
report.  Commercial  or  financial 
information  that  a  party  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  musi  conform 
with  the  requirements  of  i  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  for  inspection  by  Interested 
persons  in  the  Office  of  the  Secretary  to 
the  Commission.  To  be  assured  of 
consideration  by  the  Commission. 
written  statements  relating  to  the 
Commission's  report  should  be 
submitted  at  the  earliest  practical  date 
and  should  be  received  no  later  than 
January  9. 1989.  All  submissions  should 
be  addressed  to  the  Secretary  lo  the 
Commission  at  the  Commission's  office 
in  Washington.  DC. 

By  order  of  the  Communioo. 
Kanneth  R.  Maaoa. 

Issued:  September  9.  1M8. 
[FR  Doc,  HB-20SWB  Filed  »-14-a8:  B:45  am] 
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I  InvMtmatlon  No.  237-7 A-27V1 

Certain  Plastic  Light  Screw  Anchors; 
Initial  Determination  Terminating 
Respondents  on  tr>e  Basts  of 
Settlement  Agreement 

agency:  us.  International  Trade 

Commission, 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  settlement  agreement: 
HWally  Products  Corp.  Ltd.  and 
Unkwell  Industry  Co.,  Lid. 

SUPPUMEMTAMV  INrOHMATION:  This 

mvestigfllion  is  being  conducted 
pursuant  to  section  337  of  the  Tanff  Act 
of  1930(19U.SC-S133")  Under  the 
Commission's  rules,  the  presiding 
officers  initial  delerminalion  will 
become  the  determination  of  the 
Commission,  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  thfi  Commission  orders  review  of 
the  initial  delermmatton.  TTie  initial 
determination  in  this  matfpr  was  served 
upon  the  parties  on  Septemijer  7.  1968. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  offiaal 
business  hours  {8:45  a.m.  lo  5:15  p.m.]  in 
the  Office  of  the  Secretary.  U.S. 
International  Trdds  Commission.  500  E 
Street  SW  .  Washington.  DC  20436. 
telephone  202-252-1000.  hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commissions  TDD  terminal  on  202-252- 
1810. 

Written  Comments  Inteiested  prrsons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  a!i  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission.  500  E 
Street  SW..  Washington.  DC  20436,  on  or 
before  Septymber  26. 1988.  any  p«?r8on 
desinng  to  submit  a  document  (or 
portion  thereof)  to  the  Commission  in 
confidence  must  request  ctmfidential 
treatment  Such  requests  should  be 
directed  to  the  Secn^tary  'c  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
conBdenlial  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 


FOR  FURTHCII  mPORMATlOM  CONTACT 

Ruby  ).  Dionnc.  Office  of  the  Secretan,'. 
U.S.  International  Trade  Commission. 
telephone  202-252-1805. 

Ry  ord^r  of  the  Commisston- 
Kf>nneth  R.  Masoo. 
SccT*'lory. 

Issued:  Septemlier  7. 1968. 
jFK  Doc.  Bfi-20976  Filed  9-14-6B;  H:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  AB-«  (Sut>-No.  29S) 

Burlington  Mortt>em  Railroad  Co.— 
Abandonmerrt  ar>d  D»»conti nuance — In 
Jackson  and  Cass  Counties,  MO; 
Flrrdlngs 

Tht-  Commission  has  issued  a 
cprlincale  authorizing  the  Burlington 
Northern  Railroad  Company  to:  (l) 
Discontinue  trackage  nghts  operations 
over  a  5.36-mile  segment  of  Missouri 
Pacific  Railroad  Company  line 
extending  between  milepost  NfP  284.63/ 
BN  11  23  near  BV  Jet.  and  milepost 
2H9  09  near  Dodson;  and  (2)  abandon  its 
35.96-mile  line  nf  railroad  extending 
between  milepost  BN  16.04  near  Dodson 
and  milepost  BN  53.00  near  East  Lynne. 
all  in  Jackson  and  Cass  Counties,  MO 

The  abandonment  and  discontinuance 
of  service  certificate  will  become 
effective  30  days  after  this  publication 
unless  the  Commission  also  finds  that: 
(1|  A  financially  responsible  person  has 
offered  ftnancial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued:  and  (2)  tt  is 
likely  that  the  assistance  would  fully 
compensate  the  raitrodd. 

Any  financial  assistance  offtr  must  be 
fiU;d  with  the  Commission  and  the 
dpplicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  corner  of  the 
envelope  containing  the  offer.  "Rail 
Section  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  1090S 
and  49  CKR  Part  1152. 

Decided:  8t!pleniber  6. 1988. 

By  the  Cammission.  Chairman  Cradison. 
Vice  Chairman  Andre,  Commits ioners 
Simmons,  l^mboiey.  and  Phillips. 


Commuisioner  Lamhcley  concarred  in  liie 

result. 

Nureta  R.  McG«e. 

St'crFtary  t_ 

IFR  r><K  8e^21033  Filed  ft-14-«8:  8:45  sm| 
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Dockel  Mo.  A8-290  (Sub-No.  34) 

Wabeeh  Railroad  Company  ar>d 
Norfolk  and  Western  Raihway 
Company  Abandonment  and 
Diacontinuance  ot  Service — Between 
Pine  and  Wakarusa  In  St  Joseph  and 
Elkhart  Counties.  Indiana;  Decision  and 
Cerlificate  of  Interim  Trait  Use  or 
Abandonment 

Hf-vided.  Seplpmlwr  12.  ItWt 

By  application  filed  Aiijjust  1, 1WW. 
Wabash  Railroad  Co.  (Wabash)  seeks  to 
abandon,  and  Norfolk  and  Western 
Railway  Co.  (NW)  (referred  to 
collectively  as  appiicanlsl  seeks  to 
discontinue  service.  o\'er  a  16  4-mile  line 
of  railroad  between  Pine,  Indiana 
(milepost  186,64)  and  Wakarusa.  Indiana 
(milepost  170.24].  Wabash  and  SfiW  are 
subsidiaries  of  Norfolk  Southern 
Corporation  (NSj.  No  protests  were 
filed  The  Indiana  Snowmobile 
Association  (ISA)  has  filed  a  request 
seeking  a  certificate  of  interim  trail  use 
[CITUl" under  16  U  S,C.  I247(dl  and  49 
CFR  1152.29  [Trails  Act]  This  request  is 
supportpd  by  the  Indiana  Department  of 
Natural  Resources  [IDNA],  the  Soulh 
Bend  Snowmobllers  Club,  the  Winter 
Wan-Derers  Snowmobile  Club,  and  the 
Northern  Indiana  Trails  Alliance.  The 
Railway  Labor  Executives'  Associylion 
and  the  United  Transportation  Union 
filed  comments  seeking  imposition  of 
labor  protective  conditions. 

Under  49  USC  109(W(b)  the 
Commission  must  grant  an  application 
for  abandonment  unless  a  protest  is 
received  within  30  days  after  the 
application  was  filed.  Since  the  time  for 
filing  protests  has  expired  and  no 
protests  were  Tiled,  an  appropnatt 
certificate  and  decision  must  be  entered. 
As  required  b>  49  U.S.C.  10903(b)(2}. 
appropriate  employee  labor  conditions 
will  be  imposed. 

In  a  decision  decided  September  12. 
1988,  I  concluded  that  ISA's  request  for 
a  CITU  complied  with  the  Commission's 
regulations  at  49  CFR  1152.39  and  found 
that  the  Trails  Act  is  applicBbJe. 
Wabash  was  directed  to  respond  lo 
ISA's  request  Because  of  time 
constraints,  we  bad  previuiisly  inquired 
by  telephone  whether  Wabash  would 
negotiate  a  trails  use  agreement. 
Wabash  replied  by  telephone  that  it  was 
willing  to  negotiate  a  trails  use 
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agreement.  Consequently,  the  decision 
issued  pursuant  lo  49  CFR 
1152.29(b)n)((J  requestRd  Wdbash  to 
cnnfirm  the  telephonic  ciimmunication 
of  Its  wilhngness  to  enter  into  the  trail 
use  agreement. 

Accordingly.  I  will  issue  this  CITU 
under  49  CFR  n52.29|d].  Wabash  ts  free 
to  negotiate  an  agreement  with  ISA 
during  the  180-day  penod  prescribed 
below.  I  note,  however,  thai  an  offer  of 
financial  assistance  takes  pnonty  over 
interim  trails  use  and  pubhc  use 
conditions.  See  Rail  AbandonwHnts— 
t'se  of R:gh!S'0^-Wav as  Tnuls  2 
ICC  2d  591.608.  (1986) 

As  long  as  the  final  agreement  is 
mutually  acceptable  to  the  parlies, 
further  Commission  approval  is  not 
necessary  If  no  agreement  is  reached 
within  ISO  days  from  the  ser\'ice  date  of 
this  decision  and  certificate,  NS. 
contingent  on  the  other  conditions  hsted 
in  this  decision,  may  then  fully  abandon 
the  line.  See  49  CFR  1152.29(dHl). 

The  environmental  and  energy 
impacts  of  this  action  have  been 
examined  and  found  not  to  be 
significant.  Areas  of  consideration 
included,  but  were  not  limited  to,  energy 
consumption,  water  quality,  noise  levels, 
and  public  safety 

The  U.S.  Corps  of  Engineers  (Corps) 
has  stated  that  it  is  concerned  about  the 
method  and  location  of  the  salvage 
operations.  The  rail  line  crosses  several 
water  courses  and  through  flood  plains 
and  wetlands  assouated  with  these 
water  courses.  The  Corps  is 
investigating  the  matter  and  feels  that 
the  railroad  may  be  required  to  obtain 
permits  If  fills  that  affect  the  area's 
wetlands  or  waterways  are  required. 
Accordingly,  a  condition  will  be 
imposed  requiring  Wabash  to  consult 
with  the  Corps  before  conducting 
salvage  activities  which  would  affect 
any  creeks,  waterways,  flood  plains  or 
wetlands  through  which  the  line  passes- 

The  nght-of-way  may  be  suitable  for 
alternative  public  use.  No  party  has 
requested  a  public  use  condition, 
however,  and  I  will  not  impose  one  here 
I  will  provide  a  10-day  penod  after  the 
date  of  Federal  Register  publication  for 
interested  persons  to  request  a  pubhc 
use  condition. 

Ifind 

1.  Discontinuance  of  service  and 
abandonment  of  the  line  will  not  result 
in  a  serious  adverse  impact  on  rural  and 
community  development. 

2.  The  property  is  suitable  for  other 
public  purposes. 

3.  This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  energy  conservation. 

It  IS  certified:  The  present  and  future 
public  convenience  and  necessity  pennit 


abandonment  and  discontinuance  of 
service  by  apphcants  of  the  described 
railroad  line,  subject  lo  (1)  the  employee 
protective  conditions  in  Orgeon  Short  L 
Co. — Abandonment — Goshen,  360 1.C.C 
91  (1979).  (2)  consulting  with  the  U.S. 
Corps  of  Engineers  before  beginning 
salvage  operations  that  affect  any 
creeks,  waterways,  flood  plains  or 
wetlands,  and  (3)  the  terms  and 
conditions  for  implementing  trail  use/ 
rail  banking  set  out  in  the  orders  below 
It  IS  ordered: 

1.  These  findings  will  be  published  in 
the  Federal  Register  on  the  date  this 
decision  is  served.  An  offer  of  financial 
assistance  to  allow  rail  service  to 
cjjntinue  must  be  received  by  the 
railroad  and  the  Commission  within  10 
days  after  publication.  The  offeror  must 
comply  with  49  US-C  10905  and  49  CFR 
1152,27(b). 

2.  Requests  for  a  public  use  condition 
must  be  filed  within  10  days  after 
publication. 

3  Offers  and  related  correspondence 
to  the  Commission  must  refer  to  this 
proceeding.  T1;e  following  notation  must 
be  typed  in  bold  face  on  the  tower  left 
hand  comer  of  the  envelope  Rail 
Section.  Afl-OFA 

4.  Subject  to  the  conditions  set  forth 
above  and  provided  no  offer  for 
continued  rail  operations  is  received,  the 
railroad  may  discontinue  serNnce,  cancel 
tariffs  for  this  line  on  not  less  than  10 
days'  notice  to  the  Commission,  and 
salvage  track  and  material  consistent 
with  interim  trail  use/land  banking  after 
the  effective  date  of  this  certificate. 
Tanff  cancellations  must  refer  to  this 
decision  and  certificate  by  date  and 
docket  number. 

5.  If  an  interim  trail  use/rail  bankmg 
agreement  is  reached,  it  must  require 
ISA  to  assume,  for  the  term  of  the 
agreement,  fully  responsibility  for 
management  of  for  any  legal  liability 
arising  out  of  the  transfer  or  use  of  the 
nght-of  way  (unless  the  user  is  immune 
from  liability,  in  which  case  it  need  only 
indemnify  the  railroad  dgainst  any 
potential  liabiliiy).  and  for  the  payment 
of  any  and  all  taxes  that  may  be  levied 
or  assessed  against  the  nght-of-way. 

6.  Interim  trail  use/land  banking  is 
subject  to  the  future  restoration  of  rail 
ser\'ice. 

7  If  (he  user  intends  to  terminate  trail 
use.  It  must  send  the  Commission  a  copy 
of  this  certificate  and  request  that  it  be 
vacated  on  a  specific  dale. 

B.  If  an  agreement  for  interim  trail 
use/land  banking  is  reached  by  the 
180th  day  «ft»»f  <ier\'ice  of  this  certificate. 
interim  trail  use  may  be  implemented.  If 
no  agreement  ts  reached  by  the  180th 
day,  applicant  may  fully  abandon  the 
line. 


9  This  certificate  and  decision  shall 
be  effective  30  days  from  the  date  of 
service  unless  otherwise  ordered  by  the 
Commission. 

By  the  Commission.  |oi«ph  H.  Deitmar, 
Ading  Director.  Office  of  Proceedings. 
Norela  R.  McGee. 
Secretary. 
|FR  Doc  BS-21Z30  Filed  t>~14-B8:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Information  Collectlon(8)  Under 
Review 

September  li,  \<iS6 

The  Office  of  Management  and  Budget 
lOMB)  has  been  sent  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  prrjvisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories. 
Each  entry  contains  the  following 
information:  (1 1  The  title  of  the  form  or 
collection;  (2)  the  agency  form  number, 
if  any.  and  the  applicable  component  of 
the  Department  sponsoring  the 
collection;  (3J  how  often  the  form  must 
be  filled  out  or  the  information  is 
collected:  (4)  who  will  be  asked  or 
required  to  respond,  as  well  as  a  brief 
abstract:  (5)  an  estimate  of  the  total 
number  of  respondents  and  the  amount 
uf  estimated  time  it  takes  each 
respondent  to  respond:  [b)  an  estimate 
of  the  total  public  burden  hours 
associated  with  the  collection:  and  (7) 
an  indication  as  to  whether  section 
3504(h)  of  Pub  L  96-511  appHes. 
Comments  and/or  questions  regarding 
the  ilem(8)  contained  in  this  notice, 
especially  regarding  the  estimated 
response  time,  should  be  directed  to  the 
0MB  reviewer.  Mr.  Sam  Fairchild.  on 
(202)  395-7340  AND  to  the  Department 
of  lustice's  Clearance  Officer  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  lo  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  so  notify 
the  OMB  reviewer  AND  the  Department 
of  Justice's  Clearance  Officer  of  your 
intent  as  soon  as  possible.  The 
Department  of  Justice  s  Clearance 
Officer  IS  Larry  E.  Miesse  who  can  be 
reached  on  (202)  631-4312. 

New  Collection 

(1)  Survey  of  Residential  Community 
Corrections  Programs. 

(2)  No  form  number.  National  Institute 
of  Corrections. 
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(3)  One  time. 

(4)  State  and  local  governments. 
businesses  or  other  for-profit.  Federal 
agencies  or  employees,  non-profit 
institutions,  small  businesses  or 
organizations.  The  National  Institute  of 
Corrections,  in  supporting  residential 
community  corrections  programs,  needs 
documentation  and  descriptive 
information  of  available  resources  to 
help  officials  and  administrators 
coordinate  resources  and  assist  the  NIC 
in  making  informed  program  deasions. 

(5)  4.100  resptmdcnis  at  318  hours 
each. 

(6)  1.300  estimated  annual  public 
burden  hours. 

I")  Not  applicable  under  3504(h). 

Reinstatement  of  a  Previously  Approved 
Collection  for  Which  Approval  Has 
Expired 

(1)  Petition  to  Employ  Inlracompuny 
Transferee 

(2)  I-129U  Immigration  and 
Naturalization  Sen-ice. 

(3)  On  occasion, 

(4)  Individuals  or  households, 
businesses  or  other  for-profit.  L'sed  by 
an  employer  to  apply  for  an  L~l  visa 
(labor)  nonimmigrant  classification  for  a 
foreign  employee  to  temporanly  come  to 
the  United  States  as  an  intracompany 
transferee  to  continue  employment  with 
the  same  employer,  or  with  a  parent, 
branch,  subsidiary  or  affiliate  of  that 
organization. 

(5)  15.000  annual  respondents  at  one 
hour  each. 

(6]  15.000  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3504(h). 

Elxtension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Notice  to  Student  or  Exchange 
Visitor, 

(2)  1-515,  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  Used  to 
notify  students  or  exchange  aliens 
admitted  to  the  L'nited  States  as 
nonimmigrants  that  they  are  admitted 
without  required  forms  and  that  they  are 
required  to.  within  30  days,  obtain  and 
present  the  required  forms  to  the 
appropriate  INS  office. 

(5)  5.000  respondents  at  .083  hours 
each. 

(6)  415  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Affidavit  of  Witness. 

(2)  1-488,  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 


(4)  Individuals  or  households.  Used  in 
various  INS  proceedings  such  as 
suspension  of  deportation  and  voluntary 
departure;  also  used  in  connection  with 
application  for  creation  of  record  of 
lawful  admission,  and  is  needed  for 
adjudicating  petitions  and  applications. 

(5)  2.500  respondents  at  .166  hours 
each. 

(6)  415  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3504(h). 
Larry  E.  Mtesse. 

Department  Clearance  Officer. 

IFB  Doc  88-21017  Filed  9-14-6B;  fl:45  am) 
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Notice  of  Lodging  of  Consent  Decree; 
Aeroiet-Qenera)  Corp.  et  al. 

In  accordance  with  the  policy  of  the 
Department  of  |ustice.  28  CFR  50.7. 
notice  IS  hereby  given  that  on  September 
8. 1988  a  proposed  partial  consent 
decree  in  United  States  et  al.  v  Aeroiet- 
Gem-rcl  Corp..  1 1  a!..  Nos.  CIVS-86-0063 
and  C1VS-86-00&4  (consohdated).  was 
lodged  with  the  United  States  District 
Court  for  the  Eastern  District  of 
California.  The  actions  were  brought 
pursuant  to  the  Comprehensive 
Enuronmental  Response,  Compensation 
and  Liability  Act  and  other  federal 
statutes  for  cleanup  of  the  Aerojet 
Superfund  located  in  Rancho  Cordova, 
California,  and  for  the  recovery  of  costs 
expended  by  the  United  States  and  the 
State  in  connection  with  the  Aerojet 
General  Site, 

The  partial  consent  decree  is  entered 
into  between  the  United  States  and  the 
State  of  California  and  Aerojet-General 
Corp.  and  Cordova  Chemical  Company 
(collectively  "Aeroiet"),  the  two  parties 
potentially  responsible  for  the 
contamination  at  the  Aerojet  Site.  The 
Decree  requires  Aerojet  lo  conduct  a 
remedial  investigation/feasibility  study 
("Rl/FS")  of  the  Aerojet  Site.  Aerojet  is 
also  obligated  to  pay  the  Hazardous 
Substances  Superfund  a  total  of 
$1,000,000  in  settlement  of  its  Uability  for 
past  costs  incurred  by  EPA  at  the  Site. 
Aerojet  must  also  pay  the  State  of 
California  $2.4  million  as  reimbursement 
of  past  costs  and  $2.0  million  for  civil 
monetary  penalties.  Finally,  Aerojet  will 
pay  certain  oversight  costs  incurred  by 
EPA  and  the  State  in  the  future. 

The  Decree  also  obligates  Aerojet  to 
continue  designing  and  implementing 
interim  remedial  actions  at  the  site  and 
to  monitor  certain  water  supplies 
located  around  the  site  and  downstream 
of  the  Site. 

The  Depurtment  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  60  days 


from  the  date  of  this  pubHcation. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  C^neral  of  the  Land 
and  Natural  Resources  Division. 
Department  of  justice.  Washington.  DC 
20530  All  comments  should  refer  lo 
United  States  v-  Aerojet-Generoi  Corp.. 
et  ai.  DO).  Ref  90-7-1-74. 

The  proposed  partial  consent  decree 
may  be  examined  at  the  office  of  the 
United  States  Attorney.  3305  Federal 
Building.  650  Capitoi  Mall.  Sdcramento. 
California  95814  and  at  the  Region  IX 
Office  of  the  Environmental  Protection 
Agency,  215  Fremont  St..  San  Francisco. 
California  &4105.  Copies  of  the  proposed 
partial  consent  decree  may  also  be 
examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division,  United  Slates 
Department  of  justice.  Room  1515.  Ninth 
Street  and  Pennsylvania  Avenue  N*W 
Washington,  DC  20530.  A  copy  of  the 
proposed  decree  may  be  obtained  by 
mail  from  the  Envnronmental 
Enforf.ement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
lustice.  Any  request  for  a  copy  of  the 
decree  should  be  accompanied  by  a 
check  in  the  amount  of  Sl-50  for  cop>'ing 
costs  payable  to  the  "United  States 
Treasurer." 
Richard  |.  Leoa. 

Deputy  Ass:.'i!iini  Attorney  General.  Land  and 
.Vo/uto/  Resources  Division. 
(FR  DcK  88-21036  Filed  9-14-88:  8:45  am) 
BILLMQ  CODE  WIO-OI-M 


Lodging  of  Cons*rtt  Decree  Pursuant 
to  the  Cornprehensive  Environ  n>ental 
Response,  Compensation,  and  Liability 
Act  and  the  Resource  Conservation 
arx*  Recovery  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50,7.  section  122(d)l2)  of 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Uabilitv 
Act  ("CERCLA").  42  U.S.C.  9a22(di(21. 
and  Section  7003(d)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"),  42  use.  e973(d).  notice  is 
hereby  given  that  on  August  31. 1988.  a 
proposed  consent  decree  in  Unitrd 
States  V-  Hydror,  iMhorotones,  Inc.. 
Civil  Action  No.  88-0517,  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Rhode  Island,  The 
proposed  con.'ient  decree  involves 
claims  by  the  United  States  for  recovery 
of  cJean-up  costs  incurred  and  to  be 
incurred  at  the  Picillo  Farrr.  Superfund 
Site  in  Coventry.  Rhode  Island  as  well 
as  claims  for  injunctive  relief  These 
claims  were  brought  against  defendant 
Hvdron  Labordtories,  Inc.  punsuant  to 
RCRA  and  CERCUV. 
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The  proposed  consent  decree  rpqi:ir«*«i 
the  defendants  to  pajr  S92,400  to  the 
Slate  of  Rhode  Island  and  the  United 
Stales  Environmental  Protection  Agenry 
("EPA  ")  for  past  costs  expended  at  the 
Site  In  return,  the  defendant  is  given  a 
release  from  claims  for  past  costs  at  the 
Site  and  for  claims  related  to  the 
remedial  action.  The  defendant  is  also 
given  a  release  for  certain  naUirnl 
rpsource  damage  claims.  Defendant  is 
not  released  for  claims  reiating  to 
groundwater  protection  or  remediation 
ansing  out  of  conditions  at  the  Site, 
including  the  costs  of  an  on-going 
groundwater  Remedial  Investigation/ 
Feasibility  Study  now  being  conducted 
by  EPA. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  comments  relating  to 
the  proposed  coii*ant  decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Land  and  Natural 
Resources  Division.  Department  of 
fustice.  Washtngton,  DC  20630.  and 
should  refer  to  United  States  v.  Hydro 
Laborotones.  Inc..  D.|.  Ref.  No.  90-11-2- 

131. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States'  Attorney  for  the  District  of 
Rhode  Island.  223  Federal  Building  and 
Courtiaouse.  Kennedy  Plaza.  Providence, 
Rhode  Island  02903  and  at  the  Region  I 
Office  of  tlie  United  States 
Environmental  Protection  Agency.  John 
F-  Kennedy  Federal  Bulding.  Room  2203. 
Boston,  Massachusetts  02203.  Copies 
may  also  be  exanuned  ^t  the 
Envtroomentai  EnforoetBent  Sectioa 
Land  and  Natural  Resources  Division  of 
the  Departmcat  of  |uatioe.  Room  1517. 
Washington.  DC  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  maH  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resoorces  Division  of 
the  Department  of  lustioe.  In  requesting 
a  copy,  please  endoee  a  check  In  the 
amount  of  Si  .90  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasnrer  of  the  United  States. 
Rogar  |.  MwniU. 

Assistant  Attorney  General  Land  and  Natural 
Resouro&a  Dnnaion. 
fFR  Doc.  »-?lQf70  Filed  9-14-68:  8:46  am] 

MJJNOCOK  4«t»«1-ll 

t  AAO/A  OnSar  No.  2V«| 

Prtvaey  Act  of  1974;  Notice  of  N«w 
SysiMn 

Pursuant  to  the  Privacy  Act  of  1S74  (5 
U.S.C.  552a).  notice  is  given  that  the 
Department  of  Justice.  Special  Counsel 
for  Immigration  Related  Unfair 


Kmployment  Practices  |OSCl,  proposes 
to  establish  a  new  system  of  records 
entitled.  "Special  Counsel  for 
Immigration  Related  Unfair  Employment 
Practices  Travel  Reports.  pJSTICE/ 
OSC~003."  This  system  is  established  to 
enable  OSC  to  manage  its  official  travel 
and  travel  expenditures. 

Title  5  U.S.G.  552a(e)t4)  and  (11) 
provide  thai  the  public  be  provided  a  30- 
day  period  in  whu.h  to  comment  on  the 
routine  osea  of  a  new  system:  the  Office 
of  Management  and  Budget  (OMU), 
which  has  overaight  responsihilitipB 
under  the  Act.  requires  that  it  be  given  a 
60-day  penod  in  which  to  review  the 
system. 

Therefore,  please  submit  comments  by 
October  17. 1968.  The  public.  OMB  and 
Congress  are  invited  to  send  wntten 
conunents  to  |.  Michael  Clarbi.  Assistaat 
Director.  Facilities  and  Adrainislrative 
Services  Staff,  fustice  Management 
Division.  Department  of  Justice.  Room 
6402.  601  D  Street  NW..  Washington, 
DC  20530. 

In  accordance  with  Priracy  Act 
requirement*,  ttie  Department  of  loatici!  hat 
provided  a  wporl  on  the  proposed  By-»iem  to 
OMB  uid  the  Coi^trets 

Dale:  August  Z3.  1988 
Hvry  a  PttdclBger. 
A  ssistant  A  ttomey  General  for 
A  dminiM  tratJon. 

JUST1CE/06C-003 

•vsTCMnAMe: 

Special  Counsel  for  Immigration 
Related  Unfair  Employment  Practices 
Travel  Reports.  JUSTICE/OSC-OOS 

SYSTEM  locatiom: 

U.S.  Department  of  [ustice.  Special 
Counsel  for  Immigration  Related  Unfair 
Employment  Practices  (OSC).  1100 
Connecticut  Avenue,  NW..  Washingtoa 
DC  20036. 


CA' 

svsmt: 

All  persooB  who  have  filed  travel 
autborizatKxi  forms  or  travel  voucher 
forms  for  official  travel  on  behalf  of 
OSC. 

CATEOOmCS  OF  fItCOIIO*  M  THC  STSTIH: 

The  system  contains  information 
concerning  travel  expenditures  recorded 
on  travel  authorization  funns  (DO}-501) 
and  travel  voucher  forma  (SF-1012)  by 
OSC  employees  ur  other  persona 
authorized  to  travel  fur  OSC  and 
submitted  to  the  Executive  Office  of 
OSC 

At/n«OlirTV  FOM  UAHrTEMANCC  OF  THI 


44  U.S-C.  3101:  6  U.S.C.  13Z4b-.  and  28 
ere  Part  44. 


FUflPOSC  OF  TMC  tVSTEM: 

This  system  enables  DSC  to  ensure 
authorized  travel  account  for  lU  travel 
expenditures,  and  manage  the 
uppropnaled  funds  therefor  it  aliio 
permits  OSC  to  maintain  account 
balances  and  properly  reimburse  those 
who  travel  on  behalf  of  OSC. 

Department  employees  may  access 
the  system  to  make  reports  lo  the 
Executive  Office.  OSC,  for  its  use  in 
reviewing  and  controlling  OSC 
expenditures  Employees  may  also 
access  the  system  to  process  travel 
authorizations  and  reimbursements  for 
travel. 

ROOTME  uses  OF  IICCOAOS  HAWTAiNCO  W 
THC  SYSTEM,  WCUXMHQ  CATEOORICS  OF 
OSSM  AND  THC  FMVOSEa  OF  SUCH  USCS: 

(IJ  A  record  relating  to  a  case  or 
matter,  or  any  facts  denved  therefrom, 
may  be  disseminated  in  a  proceeding 
before  a  court  or  adjudicative  body 
before  which  OSC  is  autbonzed  lo 
appear,  when  the  United  States,  or  any 
agency  or  subdivision  thereof,  is  a  party 
to  litigation  or  has  an  Interest  in 
litigation  and  such  records  are 
determined  by  OSC  to  be  arguably 
relevant  to  the  litigation:  (2)  a  record 
relating  to  a  case  or  matter  may  be 
disseminated  to  an  actual  or  potential 
party  to  litigation  or  the  party's  attorney 
(a)  to  negotiate  or  discuss  such  matters 
as  settlement  of  the  case  or  matter  or  (b) 
to  conduct  B  formal  or  infonnat 
discovery  proceeding:  (3)  information 
permitted  to  be  released  to  the  news 
media  and  the  public  pursuant  to  2fl  CFR 
50.2  may  be  made  available  unless  It  is 
delerrained  that  release  of  the  specific 
information  in  the  context  of  a  particular 
case  would  constitute  an  unwarranted 
invasion  of  personal  privacy.  f4) 
information  may  be  disclosed  as  is 
necessary  to  respond  lo  inquiries  by 
Members  of  Congress  on  behalf  of 
Individual  constituents  that  are  subjects 
of  OSC  records;  and  (5)  records  may  be 
disrlosed  to  the  National  Archives  and 
Records  Administration  and  to  the 
General  Services  Admimstration  in 
records  management  inspections 
conducted  under  the  authority  oF44 
1 1  S  C  29(M  and  2906, 

FOUCtES  AND  FWACTICCS  KM  tTOMfMO, 
RrmCVTftO.  ACCESSIMO.  RrrAINIHO  AMD 
OtSFOStNO  OF  WCOWPS  M  THB  WrVJTtt: 

STOMAOC: 

Travel  data  are  stored  on  computer 
disks.  Individual  vouchers  and  travel 
authorization  forms  are  stored  in  file 
jackets. 
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nrntttVABiUTY: 

Records  are  retrieved  by  the  names  of 
those  individuals  covered  by  this  system 
of  records 

SAFEOUAROS: 

Information  in  manual  and  computer 
form  IS  safeguarded  and  protected  in 
aLCordance  with  applicable  Department 
security  regulolions  for  systems  of 
records.  Only  those  employees  with  the 
need-lo-know  in  order  to  perform  their 
official  duties  will  be  able  to  access  the 
stored  information.  Access  lo  the 
records  in  the  computer  system  is 
restricted  by  the  locks  on  storage 
facilities. 

RrTEMTIOM  AND  DISPOSAL: 

Records  are  miiintamed  in  the  system 
while  current  and  required  for  official 
Government  use  When  no  longer 
needed  on  an  active  basis,  the  records 
are  transferred  lo  computer  tape  and 
stored  in  accordance  with  Departmental 
security  regulations  for  systems  of 
records.  Final  disposition  is  in 
accordance  with  General  Records 
Schedule  9,  items  3.  4  and  5. 

■vrreM  uamaoed  and  address: 

Special  Counsel  for  Immigration 
Related  Unfair  Employment  Practices. 
LI.S  Department  of  justice,  Post  Office 
B<Jx  65490  VW.  Washington.  DC  20(»35. 

MOTtFtCATtON  FROCEDUttC: 

Same  as  above 

RECORD  ACCESS  FROCCDURCS: 

Requests  for  access  to  records  should 
be  directed  lo  the  System  Manager 
listed  above.  Clearly  mark  the  envelope 
and  letter  'Privacy  Access  Requesl;" 
provide  the  fuU  name  and  notarized 
signature  of  the  indivndual  who  is  the 
subtect  of  the  record,  his/her  date  and 
place  of  birth,  and  any  other  identifying 
number  or  information  which  may  assist 
in  locating  the  record,  and  furnish  a 
return  adHress 

CONTESTING  RECORD  PROCEDURES'. 

Individuals  desiring  to  contest  or 
amend  information  sihould  direct  their 
request  to  the  System  Manager  listed 
above,  stating  clearly  and  concisely 
what  information  is  being  contested,  the 
reasons  for  contesting  it.  and  the 
proposed  amendment  to  the  information. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  mfomiHtion  contained  in 
this  system  are  OSC  employees  and 
other  persons  authonzed  to  travel  on 
behalf  of  OSC  and  who  file  travel 
authorization  and  travel  voucher  forms. 


SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIOHS  OF  THC  ACT: 

Noni; 
(FR  Doc  fl»-2106e  Filed  9-1+-68;  8;45  *iml 
SHJJNG  CODE  4410-Ol-H 


f  AAG/ A  Orttor  No.  23-M ) 

Privacy  Act  of  1974;  New  System 

Pursuant  lo  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  notice  is  given  that  the 
Department  of  lustice.  Special  Counsel 
for  Immigratinn  Related  Unfair 
Employment  Prdrtices  |OSC).  proposes 
to  establish  a  new  system  of  records 
entitled.  "Freedom  of  Information/ 
Privacy  Acts  Records.  lUSTlCE/OSC- 
004  ■■  This  system  will  enable  OSC  lo 
process  requests  for  access  to  its 
records  under  the  Freedom  of 
Information  and  Privacy  Acts. 

In  the  Proposed  Rules  Section  of 
today's  Federal  Register.  OSC  also 
proposes  to  exempt  portions  of  the 
system  from  subsections  (c)(3)  and  (d)  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2)-  The  exemptions  are  needed 
to  protect  ongoing  investigations,  hs 
well  as  the  privacy  of  third  parties  and 
the  identities  of  confidential  sources 
Involved  in  such  investigations. 

Title  5  use.  552a(el(4]  and  (11) 
provide  that  the  public  be  provided  a  30- 
day  period  in  which  lo  comment  on  the 
routine  uses  of  a  new  system;  the  Office 
of  Management  and  Budget  (OMB). 
which  has  oversight  responsibiUlies 
under  the  Act,  requires  that  it  be  given  a 
60-day  period  in  which  to  review  the 
system- 

Therefore.  please  submit  any 
comments  by  October  17. 1988.  The 
public.  OMB  and  Congress  are  invited  lo 
send  written  comments  lo  J.  Michael 
Clark.  Assistant  Director.  Facilities  and 
Administrative  Services  Staff,  [ustice 
Management  Division.  Department  of 
justice.  Room  6402.  601  D  Street  NVJ.. 
Washington.  DC  2a530 

In  accordance  with  Privacy  Act 
requirements,  the  Department  of  lustice 
has  provided  a  report  on  the  proposed 
system  to  OMB  and  the  Congress. 

Dale  August  t1.  MtSb. 
H«rr>  H  FUckinger, 
Assistant  Atlomey  General  for 
Administration 

JliSTK;E/OSC-004 

SVSTEM  NAHC: 

Freedom  of  Information;  Privacy  Acts 
Records.  |USTICE/OSC-004 

SYSTEM  location: 

U.S.  Department  of  [ustice.  Special 
Counsel  for  Immigration  Related  Unfair 


Employment  l>ractices  (OSC).  noo 
Connecticut  Avenue  NW  .  Washington. 
DC  20036 

CATEGORIES  OF  tNOrVfOUALS  COVERED  8>  THE 
SVSTEM: 

Persons  who  request  disclosure  of 
records  pursuant  to  the  Freedom  of 
Information  Act.  persons  who  request 
access  to  or  correction  of  records 
pertaining  to  themselves  contained  m 
OSC  systems  of  records  pursuant  to  the 
Privacy  Act;  and,  where  applicable, 
persons  about  whom  records  have  been 
requested  and  about  whom  information 
is  contained  in  requested  records. 

CATEGORIES  Of  RECORDS  IN  THE  SVSTEM: 

The  system  contams  copies  of  (1) 
Freedom  of  Information/Privacy  Acts 
(FOI/PA)  requests  received  by  OSC:  (2| 
copies  of  OSC  responses  to  requester^; 

(3)  internal  memoranda  and 
correspondence  related  to  the  requests: 

(4)  copies  of  the  documents  responsive 
to  the  requests;  (5)  records  of  appeals  or 
litigation  and  (6)  disclosure  accounting 
records. 

AyTHORfTV  FOR  MAINTENANCE  OF  THE 

SYSTEM: 

44  U.S.C.  3101.  8  L'-S.C  1324b.  and  2fi 
CFR  Part  44 

PURPOSE  OF  THE  BYSTCM: 

This  system  hos  been  established  to 
enable  OSC  to  receive,  process  and 
respond  to  FOI/PA  requests  for  its 
records. 

F.mployees  of  OSC  may  access  the 
system  to  perform  its  various  receipt 
and  response  functions  in  regard  to  an 
individual's  request;  to  determine  the 
status  and  content  of  responses  to 
correspondence;  lo  respond  to  inquiries 
from  OSC  personnel.  Office  of 
Legislative  Affairs,  and  from 
Congressional  offices  regarding  the 
status  of  correspondence;  to  prepare 
budget  requests;  and  to  carry  out  any 
other  authorized  internal  duties. 

ROOTINE  OSES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  MCtUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  Of  SOCM  USES: 

11]  A  record  may  be  disseminated  to  -i 
Federal  agency,  which  has  furnished 
that  record  to  the  Department  to  permit 
that  agency  to  make  a  decision  as  to 
access  or  correction  or  to  consult  wilh 
that  agency  as  to  the  propriety  of  access 
or  correction;  (2)  a  record  may  be 
disseminated  to  any  appropriate 
Federal.  Slate,  local,  or  foreign  agency 
(o  verify  the  accuracy  of  infomiaiton 
submitted  by  an  individual  who  has 
requested  amendment  or  correction  of 
records;  (3)  a  record  relating  lo  a  case  .t 
matter,  or  any  facts  derived  iherefrom. 
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mdy  be  disaeminated  in  a  prrjcoedinj? 
before  a  court  or  adjudicative  body 
before  which  OSC  ts  authorized  to 
appear,  when  the  United  States,  or  any 
agency  or  subdividion  thereof,  is  a  party 
to  htigation  or  has  an  interest  in 
litigation  and  such  records  are 
determined  by  OSC  to  be  ar>(uably 
relevant  to  the  Htigation;  (4)  a  record 
relating  to  a  case  or  matter  may  be 
disS'-minated  to  an  actual  or  potential 
party  to  hti^aUon  or  the  party's  attorney 
(d)  to  negotiate  or  discuss  such  matters 
as  sclllement  of  the  case  or  matter  of  (bj 
!o  (.onduct  a  formal  ur  informal 
discovery  proceeding;  [51  information 
perraitied  to  be  released  to  the  news 
media  and  the  public  pursuant  to  28  CFR 
50-2  may  be  made  avuilable  uniess  it  is 
determined  that  release  of  the  specific 
ir./urm<iIion  in  the  context  of  a  particular 
cfise  would  coastitule  an  unwarranted 
invasion  of  personal  privacy.  (6) 
informdlion  ir.  the  system  may  be 
disclosed  as  is  necessary  to  respond  to 
inquiries  by  Members  of  Congrt-ss  on 
behalf  of  individual  constiUients  that  are 
subiects  of  OSC  records;  and  [7]  records 
may  be  disclosed  to  the  National 
Archives  and  Records  Administration 
and  to  the  General  Services 
Administration  in  records  management 
inspections  conducted  ander  the 
authority  of  44  U  S.C,  2904  and  290B 
poucics  AND  ntACTfccs  Fofi  sTomtia 
RrmiEvma,  accusino,  RCTAmmo.  amo 

OISPOSINQ  OF  WgCOHDa  IN  THE  SYSmi: 

STOitAOe: 

Information  is  stored  m  file  jackets, 
and  on  computer  disks  or  tapes. 

retwcvasiuty: 

Entries  ar  arranged  alphabetir.ally  and 
are  retneved  from  the  computer  by 
names  of  the  individuals  covered  by  Ihjs 
system  of  records.  Infonnation  may  also 
be  retneved  from  file  jackets  by  an 
assigned  number. 

SAFIOUAIIO*: 

Information  m  manual  and  computer 
form  is  safej^uarded  and  protected  in 
Hcrordance  wilh  applicable  Department 
security  regulations  for  systems  of 
records.  Only  those  employees  with  the 
need-to-know  in  order  to  perform  their 
duties  wiU  be  able  to  use  the  computer 
to  access  the  stored  ti^formation.  Access 
to  records  is  restricted  by  locks  on 
storage  facihlies  and  by  use  of 
password  encryption. 

Rrmmow  amo  otfiPOSAU 

Records  are  disposed  of  in  accordance 
with  General  Records  Schedule  14,  items 
16.  17. 18  and  items  25.  26.  27  and  28. 


SYSTEM  UAMAOCN  AMO  AOOMSS: 

Special  Counsel  for  Immigration 
Related  Unfair  Employment  Practices, 
U.S.  Department  of  Justice.  Post  Office 
Box  65490  ^^W.  Washington.  DC  20035 

MOnnCATION  PROCCOURC 

Address  inquines  to  the  System 
M.inager  listed  ahdv*- 

RCCORDt  ACCESS  PflOCCOUMES: 

Part  of  this  system  ia  exempted  from 
this  requirement  under  5  U.S.G 
552a(k](2).  To  the  extent  that  this  system 
of  records  is  not  subject  to  exemption,  it 
IS  subject  to  access  and  contest.  A 
detennlnation  aa  to  exemption  shall  be 
made  at  the  time  a  request  for  access  is 
received-  A  request  for  access  shall  be 
made  in  writing,  with  the  envelope  and 
letter  clearly  marked  "Privacy  Access 
Request."  Include  in  the  request  the  full 
name  of  the  individual,  his  or  her 
current  address,  date  and  place  of  birth. 
notarized  signature  (28  CFR  16.41(b)), 
the  subject  of  the  case  or  matter  as 
described  under  "Categones  uf  Records 
in  the  System."  and  any  other 
information  which  is  known  and  may  be 
uf  assistance  m  locating  the  records, 
such  as  the  name  of  the  immigration- 
related  employment  discrimination  case 
or  matter  involved,  where  and  when  the 
discnmination  (Kcuned.  and  the  name 
of  the  jodiaai  district  involved.  The 
requester  will  also  provide  a  return 
address  for  transmitting  the  information. 
Access  requests  should  be  directed  to 
the  System  Manager  listed  above. 
coMTcsTwo  aecocio  mocEoiMtes: 

Individuals  desiring  to  contest  or 
amend  information  should  direct  their 
request  to  the  System  Manager  listed 
above,  stating  clearly  and  concisely 
what  information  is  beinc  contented,  the 
reasons  for  contt^sting  it,  and  the 
proposed  amendment  tu  the  information. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
this  system  include  the  individual 
covered  by  the  system  and  may  include 
any  agency  or  fierson  wfio  has  provided 
information  related  to  the  law 
L-nforcemtiil  rfspon-sibilities  of  OSC 

SYSTEMS  EXEMPTED  FROM  CERTAM 
PROVISIOM8  OF  THE  ACT: 

The  Attorney  General  has  exempted 
p.irts  of  this  system  from  subsections 
lcl(3)  and  (d)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  55Za(kK2).  Rules 
have  been  promulgated  in  accordance 
with  the  requirements  of  5  US.C.  553(b), 
(c)  snd  (e)  and  have  been  published  in 
the  Federal  Refjjsler. 

|Mt  Doc.  A8~  21067  Hied  »-14-aa;  a:4&  ur) 
BUJJMO  COOC  4410-01-M 


Antitrust  Division 

Untied  Stales  v.  Waste  Management, 
Inc.  and  trujustrial  Disposal  Service 
Co..  Inc.  Final  Judgment  and 
Competitive  Impact  Statement 

Notice  IS  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  PpiihIIips  Act. 
15  U  S.C.  section  16(bHhl.  that  a 
proposed  Final  |udgment  and 
Competitive  Impact  Statement  have 
been  filed  with  the  United  Stales 
Chstnct  Court  for  the  Western  District  of 
Texas  in  United  States  of  America  v. 
Waste  ManagemenL  Inc.  and  Industrial 
Disposal Senice  Company.  Inc.,  Civil 
Action  No.  SABaCAOQll. 

The  Complaint  in  this  case  alleges 
thai  the  proposed  acquisition  by  Waste 
Management  Inc.  {"WMl")  of  Industrial 
Disposal  Service  Company.  Inc.  ("IDS") 
is  a  violation  of  section  7  of  the  Clayton 
Act.  15  U.S.C  Section  la  T>ie  Complaint 
alleges  that  the  effect  of  the  merger  may 
be  substantially  to  lessen  competition  in 
the  market  For  commercial  containerized 
solid  waste  hauling  service  in  Bexar 
County.  Texas. 

The  proposed  Final  |iidgmenl  r^'qinres 
WMI  to  divest  by  March  1.  1369.  WMJ's 
solid  waste  hauling  business  in  San 
Antonio.  Texas — Waste  Mdiiagement  of 
San  Antonio  (WMSAh-and  ail  WMI  s 
interest  m  the  proposed  Buffalo  Valley 
landfill  site.  If  the  defendants  cannot 
accomplish  the  divestiture  during  this 
time,  then  a  tnistee  will  be  appointed  to 
do  so.  The  proposed  Final  Judgment  also 
requires  WMI  to  provide  a  guaranteed 
disposal  rate  to  WMSA  for  ZVz  years 
from  the  date  of  divestiture. 

Public  comment  on  the  proposed  Final 
ludgment  is  mvited  withm  the  statutory 
60-day  comment  period.  Such  cj>mment8. 
and  responses  thereto.  wUl  be  published 
in  the  Federal  Register  and  filed  with  the 
Court  (>)mmf'nts  should  be  directed  to 
Mark  C.  Schechter.  Chief. 
Transportation,  Energy,  and  Agriculture 
Section.  Antitrust  Division.  U.S. 
Department  of  Justice,  Room  9104,  555 
Fourth  Street  NTVV  .  Washingtoa  DC 
20001.  (telephone:  202/724-6349). 
loMpfa  H.  Widmar. 
Director  of  Operations  Antitrust  Division. 

ICivil  Action  No.  SASaCAOOll;  Filed:  »-1-S8| 

Stiptdatioa 

In  \h<f  United  States  District  Court  for  the 
VVMteni  DistncI  of  Texas.  San  Antoruo 
tJiviiion.  In  tile  matter  of  t'ruled  Slates  of 
Amenca,  Plaintiff,  v-  Waste  Management 
Inc..  Industrial  Disposal  Service  Company. 
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Inc..  Richard  R.  Clark  and  Andrew  A  Clark. 
Defendants. 

It  is  stipulated  by  and  between  the 
undersigned  pariies,  by  their  respective 
attorneys,  that: 

1.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  Died  and  entered  by  the  Couri. 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  theAntitrust  Procedures  and  Penalties 
Act  (15  U.S.C.  18).  and  without  further 
notice  to  any  party  or  other  proceedings, 
provided  that  PlaintifT  has  not 
withdrawn  its  consent,  which  it  may  do 
at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  defendants  and  by 
filing  that  notice  with  the  Court. 

2.  The  parties  shall  abide  by  and 
comply  with  the  provisions  of  the  Final 
Judgment  pending  entry  of  the  Final 
judgment,  and  shall,  from  the  date  of  the 
filing  of  this  Stipulation,  comply  with  all 
the  terms  and  provisions  thereof  as 
though  the  same  were  In  full  force  and 
effect  as  an  order  of  the  Court. 

3.  In  the  event  plaintin*  withdraws  its 
consent  or  If  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatever  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

Dated: 

Michael  Boudin. 

Acting  Assistant  Attorney  Gtmeral. 

John  W.  Clark 

Constance  K-  Robinson 

Attorneys 

US.  Department  of  Justice 
AnUtrust  Divisign 
Respectfully  submitted. 

Roger  W.  Fones 

Nancy  H.  McMillen 

Attorneys,  U.S.  Department  of  Justice. 

Antitrust  Div. 

Judiciary  Ctr.  Bldg..  Rm.  Wt04 

555  Fourth  Street  NW. 

Washington,  DC  ZOOOl 

202/724-6388 

For  Defendant  WhrIc  Management.  Inc.: 

Bell.  Boyd  &  Lloyd 

By: 

Michael  Sennett 

Bell.  Boyd  «  Uoyd 

Three  First  National  Plaza 

Chicago,  Illinois  60602 

312/372-U21 


For  Defendants  Industrial  Disposal  Service 
Company.  Inc..  Richard  R-  Clark  dnd  Andrew 
A.  Clark: 

Cox  h  Smith.  Incxirporaled 
By: 

A.  Michael  Ferrill 
Cox  II  Smith,  Incorporated 
600  NBC  Building 
San  Antonio,  Texas  7B205 
512/226-7000 

Richard  R.Clark 

Andrew  A  Clark 
So  ordered. 

United  States  District  Judge 
Final  (udgroent 

Whereas,  plaintiff.  United  Stales  of 
America,  having  filed  its  Complaint 
herein  on  September  1. 1988.  and 
plaintiff  and  dpfe:idan1s,  by  their 
respective  attorneys,  having  consented 
to  the  entry  of  this  Final  Judgment 
without  trial  or  adjudication  of  any  issue 
of  fact  or  law  herein,  and  without  this 
Final  Judgment  constituting  any 
evidence  against  or  an  admission  by  any 
party  wilh  respect  to  any  issue  of  law  or 
fact  herein: 

And  Whereas,  defendants  have 
agreed  to  be  bound  by  the  provisions  of 
this  Final  Judgment  pending  its  approval 
by  the  Court: 

And  Whereas,  prompt  and  certain 
divestiture  is  the  essence  of  this 
agreement  and  defendants  have 
represented  to  plaintiff  that  the 
divestiture  required  below  can  and  will 
be  made  and  thai  defendants  will  later 
raise  no  claims  of  hardship  or  difficulty 
as  grounds  for  asking  the  Court  to 
modify  any  of  the  divestiture  provisions 
contained  below; 

Now.  therefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  il  is  hereby  ordered,  adjudged, 
and  decreed  as  fol'ows: 


jurisdiction 

This  Court  has  Jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto.  The 
Complaint  states  a  claim  upon  which 
relief  may  be  granted  against  the 
defendants  under  section  7  of  the 
Clayton  Act.  as  amended  (15  U.S.C.  18). 

n 

Definitions 

As  used  in  this  Final  Judgment: 
A-  "Solid  waste  hauling"  means  the 
collection  and  transportation  to  a 
disposal  site  of  trash  and  garbage  from 
residential,  commercial  and  industrial 


customers.  Solid  waste  hauling  includes 
hand  pick-up.  containerized  pick-up  and 
roll-off  service;  il  does  not  include 
service  at  government  installations 
pursuant  to  contracts  awarded  under 
small  business  set  aside  programs. 

B.  "Sohd  waste  disposal"  means  the 
disposal  of  trash  and  garbage  in  a 
landtill. 

C.  "WMI"  means  defendant  Waste 
Management,  Inc.  a  Delaware 
Corporation  with  its  headquarters  in 
Oak  Brook.  Illinois. 

D.  "IDS"  means  defendant  Industrial 
Disposal  Service  Company.  Inc..  a  Texas 
corporation  with  its  headquarters  in  San 
Antonio.  Texas. 

E.  "The  Clarke"  means  defendants 
Richard  R.  and  Andrew  A.  Clark,  the 
onwers  of  IDS  pnor  to  the  acquisition  of 
IDS  by  WMI. 

F.  'WMSA  '  means  Waste 
Management  of  San  Antonto.  a  division 
of  an  indirectly  wholly-owned 
subsidiary  of  WMI  that  provndea  solid 
waste  hauling  servnces  in  the  San 
Antonio.  Texas  area.  WMSA  includes 
all  customer  lists,  contracts  and 
accounts,  all  contracts  for  disposal  oi 
solid  waste  at  landfills,  all  trucks, 
containers,  equipment,  materials, 
supplies,  computer  software,  and  all 
other  tangible  and  intangible  assets, 
rights  and  nther  benefits  presently 
owned,  licensed,  possessed  or  used  bv 
WMSA. 

G.  "Buffalo  Valley  Assets"  means  any 
and  all  interest  thai  defendants  have  or 
shall  acquire  in  the  proposed  Buffalo 
Valley  Type  1  8aniter>'  landfill  on  the 
approximately  197-acre  site  located  on 
Shaffer  Road  in  Bexar  and  Guadalupp 
Counties,  which  must  include 
reasonable  access  to  the  site,  all  landfill 
permits  and  pending  landfill  permit 
applications  for  the  site,  particularly 
Permit  Application  Number  1880  before 
the  Texas  Department  of  Health  in  the 
name  of  Suntech  Ir.veplment  and 
Development,  Inc.,  and  all  interests 
therein  held  by  defendants. 

m 

Applicability 

A.  The  provisions  of  this  Final 
Judgment  apply  to  the  defendants,  iheir 
successors  and  assigns,  their 

subsidiaries,  affiliates,  directors, 
officers,  managers,  agents,  and 
employees,  and  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

B.  WMI  and  IDS  shall  require,  as  a 
condition  of  the  sale  or  other  disposition 
of  all  or  substantially  all  of  WMSA  or  of 
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the  Buffalo  Valley  Assets,  that  the 
acquiring  party  or  parties  agree  to  be 
bound  by  the  provisions  of  this  Final 
[udgmeni. 

C  Nothing  contained  in  this  Final 
judgmenl  is  or  has  been  created  for  the 
benefit  of  any  thu^  party,  and  nothimi 
herein  shall  be  construed  to  provide  any 
nghts  to  any  third  party 

IV 

Divestiture  of  Assets 

A.  WMI  and  [DS  are  hereby  ordered 
and  directed  to  divest  WMSA  to  an 
eUgible  purchaser  or  purchasers. 

B.  WM]  and  IDS  are  hereby  ordered 
and  directed  to  divest  the  Buffalo  Valley 
Assets  to  an  eligible  purchaser  or 
purchasers. 

C.  WMI  and  IDS  shall  assure  that,  for 
three  and  one-half  years  following  the 
date  of  divestiture  of  WMSA.  WMSA 
has  the  right  to  dispose  of  unlimited 
vlumes  of  solid  waste  in  a  landfill 
located  in  Bexar  County  at  a  disposal 
rate  not  to  exceed  $2.00  per  cubic  yard 
The  rale  may  be  based  upon  a 
requirement  that  WMSA  dispose  of  at 
least  500  cubic  yards  per  day  in  such 
landHll.  The  foregoing  disposal  rate  of 
S2.00  per  cubic  yard  shall  be  increased 
on  lanuary  1. 1990  and  on  each  January 
1  thereafter  by  the  greater  of  (i)  the 
simple  average  of  the  amounts  of  any 
percentage  changes  in  the  Consumer 
Price  Indexes  for  Houston  and  Dallas. 
Texas,  occurring  dunng  the  preceding 
calendar  year,  or  |ii]  the  amount 
necessary  to  create  a  disposal  rate  equal 
to  the  lower  of  (a)  20  percent  less  than 
the  lowest  rate  for  the  disposal  of 
compacted  sohd  waste  available  to  the 
public  in  any  privately  owned  landfill 
located  in  Bexar  County  (generally 
referred  to  m  the  industry  as  the  "gate 
rate"),  or  (b)  33  percent  less  than  the 
gate  rate  for  the  disposal  of  compacted 
solid  waste  available  to  the  public  at  the 
landfill  owned  and  operated  in  Bexar 
County  by  the  City  of  San  Antonio, 
WMI  and  IDS  shall  reimburse  to  WMSA 
within  30  days  the  difference  between 
$2.00  per  cubic  yard  (or  the  rate  as 
adjusted  pursuant  to  the  procedure 
described  above)  and  the  lowest 
disposal  rate  available  to  WMSA  in 
Bexar  County.  For  purposes  of  this 
paragraph,  one  ton  is  equal  to  three 
cubic  yards  This  Section  IV  C  shall 
terminate  In  the  event  WMSA  (or  any 
person  directly  or  indirectly  controlling, 
controlled  by  or  under  direct  or  indirect 
common  control  with  WMSA)  acquires, 
develops  or  otherwise  obtains 
ownership  or  operating  control  of  an 
operating  landfill  located  in  Bexar  or 
Cuadalupe  Counties. 


D  Unless  plantiff  otherwise  consents. 
divestiture  und*;r  Sections  IV  A  and 
IV  B.  or  by  the  tnistee  appointed 
pursuant  to  Section  V.  !»ha!l  he 
accomplished  in  such  a  way  as  to  satisfy 
plaintiff,  in  its  sole  determination,  that 
WMSA  can  and  will  be  operated  by  the 
purchaser  or  purchasers  as  a  viable. 
ongoing  business  engaged  in  solid  waste 
hauling  in  the  San  Antonio,  Texas  area. 
and  that  the  Buffalo  Valley  Assets 
similarly  will  be  pursued  by  the 
purchaser  or  purchasers  to  achieve  a 
viable,  ongoing  business  engaged  in 
solid  waste  disposal  in  the  San  Antonio. 
Texas  area.  Divestiture  under  Sections 
IV.  A  and  IV  B,  or  by  the  trustee,  shall  be 
made  to  a  purchaser  or  purchasers  for 
whom  It  18  demonstrated  to  plaintiffs 
satisfaction  that  (1)  the  purchase  or 
purchases  is  or  are  for  the  purpose  of 
cumpeling  effectively  in  sohd  waste 
hauling  and  disposal  and  (2)  the 
purchaser  or  purchasers  has  or  have  the 
managenal.  operationdl,  and  financial 
capability  to  compete  effectively  in  solid 
waste  hauling  and  disposal.  Plaintiff 
considers  the  ongoing  viability  of  the 
solid  waste  hauling  business  to  be 
enhanced  if  the  same  purchaser  buys 
both  WMSA  and  the  Buffalo  Valley 
Assets.  TTie  purchaser  of  WMSA  shall 
have  a  nght  of  first  refusal  on  the 
dWestitiu-e  of  the  Buffalo  Valley  Assets. 

E.  Without  the  prior  consent  of 
plaintiff.  WMI  and  IDS  shall  not  sell 
WMSA  or  the  Buffalo  Valley  Assets  to 
Browning-Fems  Industries  and  shall  not 
sell  a  landfill  or  a  pendmg  application 
for  a  landfill  permit  to  any  entity  (hat  at 
the  time  of  the  divestiture  owns  or 
operates  a  landfill  in  Bexar  County. 

F.  Defendants  shall  take  no  action  to 
protest,  lobby  against  or  otherwise 
impede,  directly  or  indirectly,  any 
application|s)  for  a  Undfill  permlt(8).  or 
any  other  permits,  divested  puntuani  to 
this  Final  I'jdgment,  nor  shall 
defendants  provide  financing  or  other 
assiiitance  to  any  person  who  does  so. 
The  purchaser  or  purchasers  of  the 
Buffalo  Valley  Assets  shall  lake  no 
action  to  protest,  lobby  against  or 
otherwise  impede,  directly  or  indirectly. 
any  currently  pending  Rppllcatton  for  a 
landfill  permit  in  Bextir  or  Cuadalupe 
Counties  In  which  WMI  has  any 
interest,  nor  shall  that  purchaser  or 
purchasers  provide  financing  or  other 
assistance  to  any  person  who  does  so. 

G  WMI  and  IDj  shall  not  require  of 
the  purchaser  or  purchasers,  as  a 
condition  of  sale,  that  any  current 
employee  of  WMSA  be  offered  or 
guaranteed  continued  employment  after 
the  divestiture 

H.  WMI  and  IDS  shall  take  all 
reasonable  steps  to  accomplish  quickly 


the  divestiture  contemplated  by  this 
Final  ludjjment- 


Appomtwant  of  Trustee 

A  In  the  event  that  WMI  and  IDS 
have  not  divested  all  of  their  interest 
required  by  Sections  IV .A  and  IV,B  by 
March  1. 1989.  the  Court  shall,  on 
apphcation  of  the  plaintiff,  appoint  a 
trustee  to  effect  the  remainder  of  the 
divestiture  required  by  Sections  IV.A 
and  IV. B.  After  the  appointment  of  a 
trustee  becomes  effective,  only  the 
trustee  shall  have  the  right  to  sell  the 
assets  required  to  be  divested  pursuant 
to  Sections  IV  A  and  IV. B  The  trustee 
shall  have  the  power  and  authority  to 
accomplish  the  divestiture  at  the  best 
price  then  obtainable  upon  a  reasonable 
effort  by  the  trustee,  subject  to  the 
provisions  of  Section  VI  of  this  Final 
judgment,  and  shall  have  such  other 
powers  as  the  Court  shall  deem 
appropriate.  Defendants  shall  not  object 
to  a  sale  by  the  trustee  on  any  grounds 
other  than  the  trustee's  malfeasance,  or 
on  the  grounds  that  the  sale  is  contrary 
to  the  express  terms  of  this  Final 
ludgment.  Any  such  obiecfions  by 
defendants  must  be  conveyed  in  writing 
to  plaintiff  and  the  trustee  within  fifteen 
(15)  days  after  the  trustee  has  provided 
the  notice  required  under  Section  VI. 

B  If  WMI  and  IDS  have  not  divested 
a!!  of  their  interest  required  by  Section 
IV.A  and  iV  B  by  February  V  1989, 
plaintiff  and  WMI  shall  immediately 
notify  each  other  and  the  Clarks  in 
wntmg  of  the  names  and  qualifications 
of  not  more  than  two  (2)  nominees  for 
the  position  of  the  trustee  who  shall 
effect  the  required  divestiture.  The 
parties  shall  attempt  to  agree  upon  one 
of  the  nominees  to  serve  as  the  trustee. 
If  the  parties  are  able  to  agree  on  a 
trustee  within  thirty  (30)  days  of  the 
exchange  of  names,  plaintiff  shall  notify 
the  Court  of  the  person  upon  whom  the 
parties  agree,  and  the  Court  shall 
appoint  such  person  as  the  trustee.  If  the 
parties  are  unable  to  agree  within  that 
time  penod.  plaintiff  shall  furnish  the 
Court  the  names  of  each  party's 
nominees.  The  Court  may  hear  the 
parties  as  to  the  qualifications  of  the 
nominees  and  shall  appoint  one  of  the 
nominees  as  the  trustee 

C.  The  trustee  shall  serve  at  the  cost 
and  expense  of  WMI  and  IDS.  on  such 
terms  and  conditions  as  the  Court  may 
prescnbe.  and  shall  account  for  all 
monies  derived  from  the  sale  of  the 
assets  sold  by  the  trustee  and  all  costs 
and  expenses  so  incurred.  After 
approval  by  the  Court  of  the  trustee's 
accounting,  including  fees  for  its 
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services,  all  remaining  money  fthali  be 
paid  to  WMI  and  the  trust  shall  then  be 
terminated-  The  compensation  of  such 
trustee  shall  be  reasonable  and  based 
on  a  fee  arrangement  providing  the 
trustee  with  an  incentive  based  on  the 
price  and  terms  of  the  divestiture  and 
the  speed  with  which  it  is  accomplished. 

D  WMI  and  IDS  shall  use  their  best 
efforts  10  assist  the  trustee  in 
accomplishing  the  required  divestiture. 
The  trustee  and  any  consultants, 
accountants,  attorneys,  and  other 
persons  retained  by  the  trustee  shell 
have  full  and  complete  access  to  the 
personnel,  books,  records,  and  facilities 
of  WMSA.  and  defendants  shall  develop 
financial  or  other  information  relevant 
to  such  assets  as  the  trustee  may 
reasonably  request,  subject  to 
reasonable  protection  for  trade  secret  or 
other  confidential  research, 
development,  or  commercial 
information.  Defendants  shall  take  no 
action  to  interfere  with  or  to  impede  the 
trustee's  accomplishment  of  the 
divestiture. 

E.  After  its  appointment,  the  trustee 
shall  file  monthly  reports  with  the 
parties  and  the  Court  setting  forth  the 
trustee's  efforts  to  accomplish  the 
divestiture  ordered  under  this  Final 
Judgment.  If  the  trustee  has  not 
accomplished  such  divestiture  within  six 
(61  months  after  its  appointment,  the 
trustee  shall  thereupon  promptly  file 
with  the  Court  a  report  setting  forth  (1) 
the  trustee's  efforts  to  accomplish  the 
required  divestiture,  (2)  the  reasons,  in 
the  trustee's  judgmenL  why  the  required 
divestiture  has  not  been  accomplished, 
and  (3J  the  trustee's  recommendations. 
The  trustee  shall  at  the  same  time 
furnish  such  report  to  the  parties,  who 
shall  each  have  the  right  to  be  heard  and 
to  make  additional  recommendations 
consistent  with  the  purpose  of  the  trust. 
The  Court  shall  thereafter  enter  such 
orders  as  it  shall  deem  appropnate  in 
order  to  carry  out  the  purpose  of  the 
trust,  which  may,  if  necessary,  include 
either  (1)  extending  the  trust  and  the 
term  of  the  trustee's  appointment,  or  (2) 
terminating  the  trust,  ordenng  rescission 
of  the  sale  of  IDS  to  WMI,  returning  IDS 
to  the  Clarks.  and  returning  WMSA  and 
the  Buffalo  Valley  Assets  to  WMI; 
provided,  that  if  the  rescission  of  the 
sale  of  IDS  to  WMI.  and/or  the  return  of 
IDS  to  the  Clarks,  is  ordered,  said 
rescission  and/or  order  shall  not 
prevent  IDS  and  WMI  from  a^j^eing 
that  the  Clarks  may  repurchase  or 
reacquire  IDS  at  a  price  or  on  terms 
mure  favorable  to  the  Clarks  than  the 
pnce  or  terms  under  which  the  Clarks 
sold  IDS  to  WMI. 


VI 

Notification 

A  WMI  or  the  trustee,  whichever  is 
then  responsible  for  effecting  the 
divestiture  required  herein,  shall  notify 
plaintiff  and  the  Clarks  of  any  proposed 
divestiture  required  by  Section  IV  or  V 
of  this  Final  j'ldgment.  If  the  trustee  is 
responsible,  it  shall  similarly  notify 
defendants.  The  notice  shall  set  forth 
the  details  of  the  proposed  transaction 
and  list  the  name,  .iddress.  and 
telephone  number  of  each  person  not 
previously  identified  who  offered  or 
expressed  an  interest  or  desire  to 
acquire  any  ownership  interest  in 
WMSA  or  the  Buffalo  V^illey  .^ssets. 
together  with  full  details  of  the  same. 
Within  fifteen  fl51  days  after  receipt  of 
the  notice,  plaintiff  may  request 
additional  information  concerning  the 
proposed  divestiture,  the  propospd 
purchaser,  and  any  other  potential 
purchaser.  WMI  or  the  trustee  shall 
furnish  the  additional  information 
within  fifteen  (15)  days  of  the  receipt  of 
the  request.  Within  thirty  (30)  days  after 
receipt  of  the  notice  or  within  fifteen 
(15)  days  after  receipt  of  the  additional 
information,  whichever  is  later,  plaintiff 
shall  notify  in  writing  defendants  and 
the  trustee,  if  there  is  one.  if  it  objects  to 
the  proposed  divestiture.  If  plaintiff  fails 
to  object  within  the  penod  specified,  or 
if  plaintiff  notifies  in  writing  defendants 
and  the  trustee,  if  there  is  one,  thai  it 
does  not  object,  then  the  divestiture  may 
be  consummated,  subiect  only  to 
defendants'  limited  right  to  object  to  the 
sale  under  Section  V.A.  Upon  objection 
by  plaintiff,  or  by  defendants  under 
Section  V.A.  the  proposed  divestiture 
shall  not  be  accomplished  unless 
approved  by  the  Court. 

B  Tliirty  (30)  days  from  the  date  of 
entrj*  of  this  Final  judgment  and  every 
thrity  (30)  days  thereafter  until  the 
divestiture  has  been  completed, 
defendants  shall  deliver  to  plaintiff  a 
written  report  as  to  the  fact  and  manner 
of  compliance  with  Section  IV  of  this 
Final  ludgtnenl.  Each  such  report  shall 
include,  for  each  person  who  during  (he 
preceding  thirty  (30)  days  made  an  offer, 
expressed  an  interest  or  desire  to 
acquire,  entered  into  negotiations  to 
acquire,  or  made  an  inquiry  about 
acquiring  any  ownership  interest  in 
WMSA  or  the  Buffalo  Valley  Assets,  the 
name,  address,  and  telephone  number  of 
that  person  and  a  detailed  des<:nption  of 
each  contact  with  that  person  during 
that  period.  Defendants  shall  mtiintain 
full  records  of  all  efforU  made  to  divest 
WMSA  and  the  Buffalo  Valley  Asset*. 


VU 

Financing 

Defendants  shall  not  finance  all  or 
any  part  of  any  purchase  maiie  pursuant 
to  Sections  IV  or  V  of  this  Final 
ludgment  without  the  pnor  consent  of 

the  plaintiff 

vni 

Compliance  inspection 

For  the  purpose  of  determining  or 

securing  compliance  with  this  Final 
ludgment.  and  subject  to  any  legally 
recognized  pnviiege.  from  time  to  time 

A.  Duly  authorized  representatives  of 
the  Department  of  (nstice  including 
consultants  and  other  persons  retained 
by  the  Department,  shall,  upon  the 
written  request  of  the  Attorney  Genera! 
or  of  the  Assistant  .Attorney  General  m 
charge  of  the  Antitrust  Division,  and  on 
reasonable  notice  to  defendants  made  to 
their  principal  offices,  be  permitted: 

1.  access  dunng  office  hours  to  inspect 
and  copy  all  books,  ledgers,  accounts. 
correspondence,  memoranda,  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
defendants,  which  may  have  counsel 
present,  relating  to  any  matters 
contained  in  this  Final  iudgment:  and 

2  subject  to  the  reasonable 
convenience  of  defendants  and  without 
restraint  or  interference  from  them,  to 
interview  defendants,  their  officers, 
employees,  and  agents  who  may  have 
counsel  present,  regarding  any  such 
matters. 

B.  Upon  the  written  request  of  the 
Attorney  (jcnera!  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  made  to  defendants 
at  their  principal  offices,  defendants 
shall  submit  such  written  reports,  under 
oath  if  requested,  with  respect  to  any  of 
the  matters  coniamed  in  this  Final 
Iudgment  as  may  be  requested. 

C  No  information  nor  any  documents 
obtained  by  the  means  provided  in  this 
Section  IX  shall  be  divulged  by  any 
representative  of  the  Department  of 
lustice  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States. 
except  in  the  course  of  legal  proceedmgs 
to  which  the  United  States  is  a  party 
(including  grand  iur>'  proceedings),  or 
for  thi  purpose  of  securing  compliance 
VI  ilh  this  Final  {udgment.  or  as 
otherwise  requied  by  law 

D.  If  at  the  lime  mformaiion  or 
documents  are  turnii»hed  by  defendants 
to  plaintiff,  defendenls  repre.'jent  and 
identify  in  writing  the  matenal  m  any 
such  information  or  documents  tor 
which  a  claim  of  protection  may  be 
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asserted  under  Rule  28(c)(7)  of  the 
Federal  Rules  of  Ci%ai  Procedure,  and 
defendants  mark  each  pertinent  page  of 
such  matenal  "Subject  to  claim  of 
protection  under  RuJe  26f  c)(7)  of  the 
Federal  Rules  of  Civil  Procedure."  then 
plaintiff  shall  give  ten  [10]  days  notice  of 
defendants  prior  to  divulging  such 
material  in  any  legal  proceeding  (other 
than  a  grand  jury  proceeding)  to  which 
defendants  are  not  a  party. 

IX 

Retention  of /urisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  {udgment  to  apply  to 
this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction,  implementation,  or 
modification  of  any  of  the  provisions  of 
this  Final  judgment,  for  the  enforcement 
of  compliance  herewith,  and  for  the 
punishment  of  any  violations  hereof. 

X 

Termination 

This  Final  fudgment  will  expire  on  the 
fifth  anniversary  of  the  completion  of 
the  divestiture  required  herein. 

XI 

Public  Interest 

Entry  of  this  Final  judgment  is  in  ihe 
pubhc  interest. 

Dsled:^ — 

Court  approval  subject  to  procedures  of 
Antitrusi  Procedures  and  Penaltif^s  Ac',  15 
V  S.C-  16. 


United  State*  DtBtrict  ]udge 

Competitive  Impact  Statement 

The  United  States,  pursuant  to  section 
2(b)  of  the  Antitrust  Procedures  and 
Penalties  Act  ("APPA").  15  U.S.C.  I6(bf- 
(h).  files  this  Competibve  Impact 
Statement  relating  to  the  proposed  Final 
ludgment  submitted  for  entry  in  this 
civil  proceeding. 

I 

Nature  and  Purpose  of  the  Proceeding 

Contemporaneously  with  this 
pleading,  the  United  States  filed  a  civil 
antitrust  Complaint  under  section  15  of 
the  Clayton  Act,  15  U.S.C.  25,  alleging 
that  the  proposed  acquisition  of  the 
stock  of  Industrial  Disposal  Service 
Company.  Inc.  ("IDS'")  by  Waste 
Management.  Inc.  ("WMI")  would 
consbtute  a  violation  of  section  7  of  the 
Clayton  Act,  15  U.S.C  18.  The 
Complaint  alleges  that  the  effect  of  the 
acquisition  may  be  substantially  to 
lessen  corapetitian  in  commercial 


containerized  waste  hauling  services  m 
Bexar  County,  Texas.  The  Complaint 
seeka.  among  other  rehef,  an  injunction 
preventing  defendants  from,  in  any 
manner,  combining  their  businesses. 

Simultaneously  with  the  filing  of  this 
Competitive  Impact  Statement,  the 
United  States  and  defendants  have  filed 
a  stipulation  by  which  they  consented  lo 
the  entry  of  a  proposed  Final  judgment 
designed  to  eliminate  the 
anticompetitive  effects  of  the 
acquisition.  Under  the  proposed  Final 
fudgment  as  explained  more  fully 
below,  defendant  WMI  would  be 
required,  withm  six  months,  to  sell 
Waste  Management  of  San  Antonio 
("WMSA"').  Its  waste  hauling  division 
operated  from  facihttes  in  Bexar  County, 
along  with  all  of  WMls  rights  in  one 
landfill  permit  application-  If  it  were  not 
to  do  so.  a  trustee  appointed  by  the 
Court  would  be  empowered  for  an 
additional  six  months  to  sell  WMSA  and 
the  landfill  permit  application.  If  the 
trustee  is  imable  to  do  so.  the  Court  is 
empowered  to  prolong  the  trustee  period 
or  to  order  rescission  of  WMI's  purchase 
of  IDS's  stock. 

The  United  Slates  and  defendants 
have  stipulated  that  the  proposed  Final 
judgment  may  be  entered  after 
comphance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  would 
terminate  the  action,  except  that  \h*i 
Court  would  retam  jurisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  proposed  Final 
fudgment  and  to  punish  violations  of  the 
proposed  Final  Judgment. 

n 

Events  GMng  Rise  to  the  Alleged 
Violation 

WMI  is  the  world's  largest  company 
engaged  in  the  solid  waste  hauling  and 
disposal  business,  with  operations  in  45 
stales  and  several  foreign  countnes  It 
had  total  revenues  of  over  $2  biUion 
from  sobd  waste  hauling  and  disposal  in 
1986.  and  had  approximately  S5  million 
in  revenues  from  Bexar  County,  Texas 
tn  1987.  IDS  is  the  largest  company 
offering  such  services  in  Bexar  County. 
Texas.  IDS  had  total  revenues  of  over 
$17.5  million  in  its  1967  fiscal  year. 

On  January  6. 1988.  WMI.  IDS  and  the 
owners  of  IDS,  Richard  R  and  Andrew 
A.  Clark  ("the  Clarks  ")  entered  into  a 
letter  of  intent  under  which  they  agreed 
that  WMI  would  purchase  all  the  voting 
common  stock  of  IDS.  In  effect,  the 
businesses  of  IDS  would  be  merged  with 
those  of  WMSA.  Including  their 
commercial  containerized  waste  hauling 
businesses.  Solid  waste  hauling 
services,  inciudmg  commercial 


containerized  waste  hauling  services, 
are  described  in  greater  detail  below. 

A.  The  Solid  Waste  Hauling  Industry 

Solid  waste  hauling  is  the  collection  of 
paper,  food,  cunstructmn  matenal  and 
other  solid  wastes  from  homes, 
businesses  and  industries,  and 
transporting  that  waste  to  a  landfill  or 
other  disposal  ssle.  These  services  may 
be  provided  by  private  haulers  directly 
to  residential,  commercial  and  industrial 
customers,  or  mdirectly  through 
municipal  contracts  and  franchises.  The 
most  common  method  of  solid  waste 
disposal  is  bunal  tn  a  sanitary  landfill 
Landfills  may  be  owned  and  operated 
by  a  municipality  or  county,  but  many 
are  owned  and  operated  by  private 
waste  hauling  firms. 

Service  to  commercial  customers 
accounts  for  more  hauling  revenues  than 
service  to  any  other  type  of  customer  m 
Bexar  County.  Commercial  customers 
include  restaurants,  large  apartment 
complexes,  retail  and  wholesale  stores. 
office  buildmgs  and  industrial  parks. 
These  customers  typically  generate  far 
more  waste  than  residential  customers, 
and  generally  place  their  trash  tn  metal 
containers  of  various  volumes  (one  to 
ten  cubic  yards]  provided  by  their 
hauling  firm.  Commercial  customers  are 
served  primarily  by  front-load  vehicles 
that  lift  the  containers  over  the  front  of 
the  truck  by  means  of  a  hydraulic  hoist 
and  empty  them  into  the  storage  section 
of  the  vehicle,  where  it  is  compacted 
Automated  sideloaders  can  also  be  used 
to  service  some  commercial  customers, 
but  these  trucks  cannot  physically 
handle  any  container  larger  than  four 
cubic  yards  The  trucks  used  to  service 
commercial  customers  can  drive  directly 
up  to  a  container  and  hoist  the  container 
in  a  manner  similar  to  a  forklift  hoisting 
a  pallet:  the  containers  do  not  need  to  be 
manually  rolled  into  position  by  a  truck 
crew.  Containers  are  not 
interchangeable  among  truck  types. 
Service  lo  these  customers  is  called 
"commercial  containerized  hauling 
ser\'ice." 

Solid  waste  hauling  firms  also  provide 
service  to  residential  and  industrial  (or 
"roll-off")  customers.  Residential 
customers  are  households  and  small 
apartments  that  generate  small  amounts 
of  waste,  normally  disposed  of  at 
curbside  in  plastic  bags  or  trash  cans 
Rear  and  manual  side-load  vehicles 
generally  serve  these  customers  (and 
busmess  establishments  that  generate 
relatively  small  quantities  of  solid 
waste,  similar  in  amount  to  that 
generated  by  residential  customers). 
They  use  a  one-  or  two-person  crew 
which  manually  loads  the  waste  into  the 
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rear  or  side  of  the  vehicle.  Industrial  or 
roll-off  customers  include  factories  and 
construction  sites:  these  customers 
generate  the  largest  amount  of  waste, 
which  IS  often  non-compactible.  such  ae 
concrete  or  building  debris.  These 
customers  deposit  their  waste  in  very 
large  containers  (30-40  cubic  yards)  that 
are  loaded  onto  a  roll-off  truck  and 
transported  individually  to  the  disposal 
site  where  they  are  emptied  before  being 
returned  lo  the  customer's  premises. 

B.  Commercial  Containerized  Hauling 
Services 

Front  load  trucks,  auiomaled  side- 
load  trucks,  and  containers  up  to  10 
cubic  yards  are  used  to  provide 
commercial  containerized  hauling 
service  This  service  is  called 
"commerciaf  service  twcause  nearly  all 
customers  are  commercial 
eslablishmentg. 

There  is  no  reasonable  substitute  to 
which  a  significant  number  of  customers 
would  turn  in  response  to  a  small  but 
significant  and  nontransitory  price 
increase  in  commercial  containerized 
hauling  services.  Residential-type  hand 
6er\'ice  is  not  a  good  substitute  because, 
except  at  very  small  volumes,  it  is  too 
impractical  and  costly  for  commercial 
customers  to  bag  and  carry  their  trash  to 
the  curb  for  hand  pickup,  nor  does  hand 
pickup  provide  equivalent  cleanliness 
and  freedom  from  scavengers.  Roil-off 
service  is  not  a  good  substitute  because, 
except  at  very  large  volumes,  it  is  much 
more  costly  than  commercial 
containerized  service.  The  Complaint 
alleges  that  commercial  containerized 
hauling  services  in  Bexar  County.  Texas 
constitutes  a  line  of  commerce  and  a 
relevant  market  (hereinafter  "Bexar 
County  commercial  containerized 
market")  for  antitrust  purposes 

Entry  into  the  commercial 
contamenzed  market  cannot  be  relied 
upon  to  discipline  collusion  or 
supracompetitive  pncing  in  thai  market. 
Collusion  m  the  trash  hauling  industry 
has  been  recurnng  and  has  persisted  for 
long  periods  m  a  number  of  markets, 
undeterred  by  new  entry. 

A  new  entrant  cannot  constrain 
immediately  the  prices  of  larger 
incumbents  Before  it  nan  do  so,  the  new 
firm's  costs  must  be  in  line  with  larger 
incumbent  firms.  This  will  not  occur 
until  the  entrant  achieves  minimum 
efficient  scale  and  achieves  operating 
efficiencies  comparable  lo  incumbent 
firms.  To  achieve  comparable  operating 
efficiency,  a  new  entrant  must  first 
obtain  comparable  route  density,  which 
typically  lakes  a  substaniial  period  of 
time.  By  the  use  of  pricing  and  long-term 
contracting  practices,  incumbent  firms 
can  and  do  make  it  difficult  for  new 


entrants  to  win  customers  from 
incumbents. 

Further,  even  if  a  new  entrant  endures 
and  grows  to  a  point  near  minimum 
efficient  scale,  incumbent  firms  often 
purchase  such  companies  as  they  are 
about  to  achieve  minimum  efficient 
scale,  removing  the  entrant  as  a 
competitive  threat.  This  practice  has 
been  followed  consistently  in  the  San 
Antonio  area. 

Finally,  new  entrants  require  assured 
disposal  at  prices  that  will  not 
significantly  disadvantage  them 
compared  with  their  hauling 
competitors.  This  r«  because  disposal 
costs  account  for  fipproximately  20 
percent  of  revenues  for  commercial 
containenzed  hauling  service.  Currently, 
each  of  Ihe  incumbent  firms  has 
substantial  volume  discounts  at  the 
open  landfills  m  Bexar  County  that 
would  not  be  available  to  a  new  entrant, 
at  least  until  after  it  reaches  minimum 
efficient  scale  and  can  generate  volumes 
as  large  as  the  incumbents.  This  cost 
disadvantage  inhibits  the  ability  of  a 
new  entrant  to  grow  to  the  size  that 
would  permit  it  to  make  use  of  such 
discounts.  Consequently,  a  new  entrant 
in  hauling  may  also  need  to  acquire  a 
landfill  to  compete  successfully  in  the 
long  run  in  the  Bexar  County  sohd  waste 
hauling  markets.  Currently,  only  BFI  and 
the  City  own  landfills  in  Bexar  County, 

IDS  and  WMI  are  the  only  firms 
capable  of  opening  new  landfills  in 
Bexar  County  wiihm  the  next  two  lo 
three  years,  because  they  own  or  control 
the  only  pending  landfill  permit 
applications  Lhere.  Opening  a  new 
landfill  is  time-consuming  and 
expensive  due  lo  government 
regulations,  scarcity  of  suitable  landfill 
sites,  and  public  opposition  In  Bexar 
County,  a  firm  beginning  the  landfill 
permit  application  process  can  expect  to 
spend  at  least  three  years  and  hundreds 
of  thousands  of  dollars  to  perfect  the 
application,  with  no  assurance  of 
success.  Consequently,  a  lack  of  access 
to  disposal  at  prices  comparable  lo 
incumbent  hauling  firms  is  a  substantial 
barrier  tn  entry  into  hauling  markets. 

IDS  and  WMI  are  direct  competitors 
in  the  Bexar  County  commercial 
contamenzed  market  and  are  the  first 
and  third  largest  firms  in  that  market 
The  market  is  highly  concentrated  and 
would  become  substantially  more 
concentrated  as  a  result  of  Ihe  proposed 
acquisition  of  IDS  by  WMI  Based  on 
1987  revenue  data.  IDS  and  WMI  have, 
respectively,  about  48  percent  and  16 
percent  of  the  Bexar  County  commercial 
containerized  market.  The  acquisition 
would  create  a  dominant  firm  with  a 
market  share  of  about  64  percent  and 
would  increase  the  Herfindahl- 


Hirschmarm  Index  (  HHI*  I.  '  a  measure 
of  market  concentration,  by  1536.  to 
more  than  5000. 

Based  on  the  foregoing  and  other 
facts,  the  Complaint  alleges  thai  the 
effect  of  the  proposed  acquisition  may 
be  substantially  to  lessen  competition  m 
the  Bexar  County  commercial 
containerized  market  m  violation  of 
Section  7  of  the  Clayton  Act 

ni 

Explanation  of  the  Proposed  Final 
fudgment 

The  provisions  of  the  proposed  Final 
Judgment  are  designed  to  eliminate  the 
anticompetitive  effects  of  the  acquisition 
in  the  Bexar  County  commercial 
containerized  hauling  market  by 
establishing  a  new  independent  and 
economically  viable  competitor  m  that 
market  The  proposed  Final  Judgment 
requires  WMI  and  IDS.  withm  six 
months  of  its  filing,  to  divest  the  solid 
waste  hauling  and  disposal  assets  of 
WMSA.  with  some  excep'ioni  described 
below.  If  WMI  and  IDS  cannot 
accomphsh  these  divestitures  withm  the 
above  period,  the  Final  Judgment 
provndes  that,  upon  application  by  the 
United  States  as  plamtiff  the  Court  will 
appoint  a  trustee  to  effect  divestiture 

As  defined  in  the  proposed  Final 
Judgment.  "WMSA*  means  Waste 
Management  of  San  Antonio,  a  division 
of  an  indirect  wholly-owned  WSil 
subsidiary  that  currently  provides  solid 
waste  hauling  and  disposal  services  in 
the  San  Antonio.  Texas  area  WMSA 
does  not  include  WMIs  Comal  County 
landfill,  or  its  two  pending  application;! 
for  landfills  in  Bexar  or  Guadalupe 
Counties. 

The  proposed  Final  Judgment  not  only 
relates  to  the  commercial  containerized 
hauhng  assets  of  WMSA.  but  also  to  all 
other  hauling  assets  and  to  certain 
disposal  assets.  WMSA  also  offers 
residential  and  roll-off  hauling  ser\ices. 
it  owns  an  operating  Type  1  landfill  in 
Comal  Counly.  a  permit  application  for 
a  Type  1  landfill  in  Bexar  Counly 
( "Rositio  Creek")  and  has  an  option  to 


'  The  Herfindahi-Hirflchman  Index  is  e  mesiulT 
of  marikvi  concentreiion  calculated  by  squanng  ih« 
markcl  thart  of  eacfe  firm  competing  m  ihe  mfertiei 
«nd  then  summtnfi  the  resulting  numtierc  For 
exjimpl(>  Jar  a  market  conslsltng  of  four  fimu  with 
shar^A  of  .10  30.  20  and  20  percent  the  HKI  U  2600 
laOaquoTHd  i  3a&qi;ar«<l  -»  20  squared  •^aO 
squared  »  2800).  The  KItL  wtiich  takes  into  arxouot 
the  rfftalivp  size  and  distritHtUon  ofttic  firms  is  a 
markel.  rang«B  from  vtrtually  mto  lo  10.000.  The 
index  iipproBch«  zero  when  a  morkel  u  occnpied 
by  a  Isriiv  numLtcr  of  firnie  of  Klativeiy  equal  nz» 
liie  Index  increu^Ji  as  the  numbur  of  ftrnu  In  lUt 
market  dpcreaB^x  and  ai  the  disparity  in  sixe 
twtwi?«i  ihv  leading  firm*  and  the  reraaii>'ng  fims 
iDcreaat^ 
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purchase  a  third  Type  1  landfill  site 
located  on  both  sides  of  the  border  of 
Bexar  and  Guadalupe  Counties 
("Buffaio  Valley")  for  which  an 
apphcation  is  pending.  IDS  owns  the 
only  other  landfill  permit  applications  in 
Bexar  County — a  site  near  the  current 
City  landfill  (  Covel  Gardens  )  and  a 
permit  application  that  has  been  denied 
because  of  land-use  problems,  but  is  still 
in  litigation  ("Converse"). 

The  United  States  concluded  that 
inclusion  in  the  divestiture  of  residential 
and  roil'Off  hauimjij  assets  was  crucial  to 
assuring  that  the  divestiture  produced  a 
Viable  and  effective  competitor  m  the 
afFecled  market.  As  a  result,  the 
proposed  Final  |udgment  obligates  WMI 
and  IDS  to  divest  the  residential  and 
roll-off  hauling  assets  of  WMSA.  It  also 
requires  divestiture  of  all  VVMI's  rights 
in  the  application  for  a  permit  for  a  Type 
1  landfill  at  the  Buffalo  Valley  site  (the 
"Buffalo  Valley  Assets"!  The  proposed 
Final  ludgment  states  a  preference  that 
the  same  purchaser  buy  both  WMSA 
and  the  Buffalo  Valley  Assets 

The  proposed  Final  Judgment  also 
obligates  WMI  and  IDS  to  guarantee 
that  WMSA  may  dispose  of  unlimited 
amounts  of  waste  at  a  landfill  in  Bexar 
County  at  a  price  not  to  exceed  5200  per 
cubic  yard  for  a  period  of  three  and  one- 
half  years  (which  price  may  be 
increased  pursuant  to  an  agreed 
escalation  formula  after  January  1.  1990) 
and  to  reimburse  WMSA  for  any  higher 
costs  It  incurs,  The  obligation  to 
guarantee  this  disposal  rate  terminates, 
however,  if  WMSA  acquires  an 
operating  landfill.  The  Final  Judgment 
further  obligates  defendants  to  take  no 
actions.  direcUy  or  indirectly,  to  oppose 
any  landfill  permit  applications  diveste<l 
pursuant  to  the  Final  Judgment 

WMI  and  IDS  are  allowed  six  months 
following  the  filing  of  the  proposed  Final 
Judgment  to  accomplish  divestiture  of 
WMSA  and  the  Buffalo  Valley  Assets  to 
a  company  or  compames  that  will 
operate  (he  divested  assets  as  an 
independent,  viable  competitor,  ff  WMI 
and  IDS  have  not  accomplished  the 
required  divestiture  within  that  penod, 
the  Court  shall,  on  application  of  the 
plaintiff  appoint  a  trustee  to  accomplish 
the  divestiture 

The  proposed  Final  Judgment  provndes 
Ihat  WMSA  and  the  Buffalo  Valley 
Assets  must  be  divested  in  such  a  way 
as  to  satisfy  plaintiff  that  these 
operations  can  and  will  be  operated  by 
the  purchaser  or  purchasers  as  viable, 
ongoing  businesses  that  can  compete 
effectively  in  the  relevant  markets. 
Similarly,  if  the  divestiture  is 
accomplished  by  the  trustee,  WMSA 
and  the  Buffalo  Valley  Assets  must  be 
divested  m  such  a  way  as  to  satisfy 


plaintiff  that  the  businesses  can  and  will 
be  operated  as  a  viable,  independent 
cnmpetitor  by  the  purchaser  or 
purchasers.  WMI  and  IDS  must  lake  all 
reasonable  steps  necessary  to 
accomplish  the  divestiture  and  shall 
cooperate  with  bona  fide  prospective 
purchasers  and,  if  one  is  appointed.  Ihe 
trustee. 

If  a  trustee  is  appointed,  the  proposed 
Fmal  Judgment  pnmdea  that  the  WMI 
and  IDS  will  pay  all  costs  and  expenses 
of  the  trustee.  The  trustee's  commission 
will  be  structured  so  as  to  provide  an 
incentive  for  the  trustee  baaed  on  the 
pnce  obtained  and  the  speed  with  which 
d)vt;stiiure  is  accomplished.  After  his 
appomtment  becomes  effective,  the 
trustee  will  file  monthly  reports  with  the 
parties  and  the  Court  setting  forth  the 
trustee's  efforts  to  accomplish 
divestiture.  Al  the  end  of  six  months,  if 
he  has  not  accomplished  the  divesliture. 
the  trustee  and  the  parties  will  make 
recommendations  to  the  Court  and  the 
Court  shall  thereafter  enter  such  orders 
Bs  It  shall  deem  appropnate  in  order  to 
carry  out  the  purpose  of  the  trust, 
including  extending  the  trust  or  the  term 
of  the  trustee's  appointment,  or 
terminating  the  tru-st  and  rescmding  the 
sale  of  IDS  to  WMI,  returning  WMSA 
and  the  Buffalo  Valley  Assets  to  WMI 
and  returning  IDS  to  its  pnor  owners. 

By  the  terms  of  a  Hold  Separate 
Stipulation  and  Order,  which  was  filed 
simultaneously  with  Ihe  proposed  Final 
Judgment,  defendants  must  take  certain 
steps  to  ensure  that,  until  the  required 
divestiture  has  been  accomplished. 
WMI  and  IDS  will  be  held  separate  and 
apart  from  defendants"  other  assets  and 
businesses,  WMI  and  IDS  must,  until  the 
required  divestiture  is  accomplished. 
preser\'e  and  maintain  WMSA  as  a 
saleable  and  economically  viable 
ongoing  business. 

Remedies  Available  to  Potential  Private 

Litigants 

Section  4  of  the  Clayton  Act  (15  U.S.C 
15)  provides  that  any  person  who  has 
been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bnng  suit  m  federal  court  to  recover 
three  times  Ihe  damages  the  person  has 
suffered,  as  well  as  costs  and 
reasonable  attorneys'  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  action.  Under 
the  provisions  of  section  Sfa)  of  the 
Clayton  Act  (15  U.SC  16(a)).  the 
proposed  Final  judgment  has  no  prima 
facitf  effect  in  any  subsequent  private 
lawsuit  that  may  be  brought  against 
defendants. 


Procedure  A  vailable  for  Modification  of 
the  Proposed  Final  fudgment 

The  United  Slates  and  defendants 
have  stipulated  that  the  proposed  Final 
ludgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  Antitrust  Procedures  and  Penalties 
Act,  provided  that  the  United  Stales  has 
not  withdrawn  Its  consent.  The  Act 
conditions  entry  upon  the  Courts 
determination  that  the  proposed  Final 
Judgment  is  in  the  public  interest. 

The  Act  provides  a  period  of  at  least 
00  days  preceding  the  effective  date  of 
the  proposed  Final  fudgment  within 
which  any  person  may  submit  to  the 
United  States  written  comments 
regarding  (he  proposed  Final  Judgment. 
Any  person  who  wishes  to  comment 
should  do  so  within  sixty  (60)  days  of 
the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  States  will 
evaluate  the  comments,  determined 
whether  it  should  withdraw  its  consent, 
and  respond  to  the  comments.  Thu 
comments  and  the  response  of  the 
United  States  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register. 

Wntten  comments  should  be 
submitted  to  Mark  C.  Schechter,  Chief. 
Transportation.  Energy,  and  Agriculture 
Section.  Antitrust  Division.  United 
States  Department  of  Justice,  Room  ffl04 
Judiciary  Center  Building.  555  4th  Street. 
NW.  Washington.  DC  20001 

VI 

Alternatives  to  the  Proposed  Final 

fudgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  also  requiring  the  divestiture 
of  WMI's  operating  Type  1  landfill  in 
Comal  County,  Texas,  and/or  more  than 
one  pending  landfill  permit  application, 
but  decided  against  it.  The  Comal 
County  landfill  is  located  outside  the 
relevant  disposal  market  defined  by  the 
United  States.  A  hauler  would  need  to 
travel  20-30  miles  further  to  dump  al  the 
Comal  site  than  to  open  landfills  in 
Bexar  County  The  United  States  also 
considered  requinng  divestiture  of  two 
pending  landfill  permit  applications, 
either  a  second  application  outright  or 
as  a  back-up  in  the  event  Buffalo  Valley 
falls  to  gain  approval.  Since  WMI 
currently  operates  no  landfill  in  Bexar 
County,  however,  the  United  Stales 
decided  that  divesting  a  second 
application  would  reduce  W^MIs 
chances  of  gaming  its  first  landfill 
(which  would  reduce  the  current 
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roncentration  in  the  disposal  market) 
without  significantly  increasing 
WMSA's  viability.  The  United  States 
i:oni:luded  that  the  divestitute  of  the 
application  for  the  Type  1  landfill  al  the 
Buffalo  Valley  site,  plus  the  guaranteed 
3  W  year  disposal  rate,  which  is  less 
than  either  the  City  or  BFI  gate  rate,  is 
an  adequate  method  for  assuring  Ihe 
WMSA's  disposal  costs  will  permit  it  to 
compete  effectively. 

Litigation  is,  of  course,  always  an 
alternative  to  a  consent  decree  in  a 
section  7  case  The  United  States  could 
have  filed  suit  and  sought  preliminary 
and  permanent  injunctions  against  the 
acquisition  of  IDS  by  WMI.  The  United 
Slates  18  satisfied,  however,  that  the 
divestitute  of  WMSA  and  the  Buffalo 
Valley  landfill  site  apphcation.  und  the 
SWyear  disposal  rate  guarantee,  will 
^tablish  a  viable  competitor  in  the 
Bexar  County  commercial  containerized 
hauling  market  and  prevent  (he 
acquisition  from  having  anticompetitive 
effects  in  that  market.  The  divestiture 
will  restore  the  market  to  the  structure 
that  existed  prior  to  the  acquisition,  and 
will  preserve  the  existence  in  it  of  three 
significant  competitors. 

vn 

Determinative  D<Kvments 

There  are  no  determinative  maleriaU 
or  documents  within  the  meamng  of  the 
APPA  that  were  considered  by  the 
United  States  in  formulating  the 
proposed  Final  Judgment. 

Dttted:— — 

Ri*fip».>ctfully  submitted. 

Roger  W.  Fones, 

Nancy  H.  McMiUea 
Atwrntiys.  U.S.  Department  of  Justice. 
Antitrust  Division.  Room  9604, 55S  Fourth 
Suvot  NW  Washington.  DC2000J.  (202)  72*- 

[FR  Doc  88-21069  Filed  9-14-AR.  8:45  am| 
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Notice  Pursuant  to  tti«  National 
Cooperative  Research  Act  of  19ft4 — 
BeU  Contnujnicatlona  Research,  Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984. 15 
use.  4301  et  seq.  ("the  Act").  Bell 
Communications  Research,  Inc. 
(■'Bellcore")  has  filed  wntten 
notifications,  on  behalf  of  Bellcore  and 
I^ndls  and  Gyr  ( 'LAG  ')  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing  (1) 
the  identities  of  the  parties  of  the  joint 
ventujre  and  (2]  the  nature  and 


objectives  of  the  joint  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Acts  provisions  limiting 
the  recover>'  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  lo  section  b(b| 
of  Ihe  Act.  the  identities  of  the  parties  to 
the  joint  venture,  and  its  general  areas 
of  pUnned  activities,  are  given  below. 

Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  at 
290  W.  Mt.  Pleasnal  Avenue,  UvingstOTL 
New  lersey  07039. 

L&G  is  a  Delaware  corporation  with 
its  principal  place  of  business  al  8 
Skyline  Dirve.  Hawthorne.  New  York 
10532. 

Bellcore  and  L&G  entered  into  an 
agreement  effective  July  1,  1988  to 
collaborate  on  research  to  understand 
the  engineering  problems  related  to  the 
establishment  of  network  interface 
standards  and  protocols  for  exchange 
and  exchange  access  service  and 
generally  for  the  public  telephone 
industry. 
losepb  a  Wkiinar. 

Dtn^-tor  of  Operations.  AMitmat  Division 
|FR  Doc.  88-21072  Filed  9-14-88:  8:45  am| 
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Notica  Pursuant  to  the  National 
Cooparatlve  Research  Act  of  1984; 
Ben  Cofnniur>icatk>n8  Research,  Inc. 

Notice  is  hereby  giving  that,  pursuant 
lo  section  6(al  of  the  Nabonal 
Cooperative  Research  Act  of  1984. 15 
U.S.C.  4301  et  seq-  ("the  Acl'*l.  Bell 
Communications  Research.  Inc. 
("Bellcore")  has  filed  wntten 
notifications,  on  behalf  of  Bellcore  and 
TELETTRA-Telefonia  FJettronica  e 
Radios,  p.  A.  ('Teleltra'*) 
simultaneously  w-ith  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  of  the  joint  venture  and  (2) 
the  nature  and  objectives  of  the  joint 
venture.  The  notifications  were  filed  for 
the  purpose  of  invoking  the  Acts 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  RpeciBeti  circumstances,  Pursuani 
lo  section  6(bl  of  the  .^ct,  the  identities 
of  the  parties  lo  the  joint  venture,  and  its 
general  areas  of  planned  activities,  are 
given  below. 

Bellcore  is  a  Delaware  corporation 
with  its  principal  plur^  of  business  at 
290  W.  Ml.  Pleasant  Avenue,  Livingston, 
New  Jersey  0^039 

Telettra  is  an  Italian  corporation  with 
its  principal  place  of  business  at  1 36 
Viale  Fulvio  Testi.  Cinisella  Balsamo, 
Milan.  Italy. 

Bellcore  and  Telettra  entered  into  an 
agreement  effective  July  25, 1988  to 


collaborate  on  research  to  understand 
the  application  of  certain  advanced 
algorithms  and  new  technolog>'  and 
equipment  in  the  area  of  video 
transmission  for  exchange  and  exchange 
access  service,  demonstrating  the 
feasibility  of  research  concepts  by 
means  of  experimental  prototypes  and 
experimental  systems  of  such 
technology  and  equipment,  and 
undertaking  research  to  provide  a  basis 
for  related  submissions  to  puWic 
standards  organizations. 
Joseph  H.  Widmar, 

Oirv<  U'lr  ui  Operot'ons  Antitrvft  Division. 
|FR  I>oc  08-21073  Fil«d  9-14-88:  845  am) 
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Notice  Pursuant  to  tha  National 
Cooperative  Research  Ad  of  19S4; 
Portland  Cen>ent  Association 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4:*01  el  seq.  ('•the  Act"),  the 
Portland  Cement  Association  ("PCA"! 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  on  August  9. 1988 
disclosmg  that  the  following  firm  has 
joined  PGA: 
Glens  Falls  Portland  Cement  Company. 

Inc.  (effective  July  28,  19B8) 
The  notification  was  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  lo  actual  damages  under 
specified  circumstances. 

Accordingly,  at  present  the  members 
of  the  PCA  are  those  companies  listed 
below: 

United  States 

Aetna  Cement  Corporation 

Alamo  Cement  Company 

Alaska  Basic  Industries 

Ash  Grove  Cement  Company 

Ash  Grove  Cement  West.  Inc. 

Blue  Circle  Atlantic.  Inc. 

Blue  Circle.  Inc. 

Blue  Circle  West  Inc. 

Calaveras  Cement  Company 

CalMdt  Co 

Capitol  Aggregates.  Inc. 

Capilol  Cement  Corporation 

Continental  Cement  Copany  Inc. 

Davenport  Cement  Company 

Dragon  Products  Company 

Dundee  Cement  Company 

Glens  Falls  Portland  Cement  Company, 

\i\c. 
Hawaiian  Cemenl 
Ideal  Basic  Industries,  Inc. 
Ind«'pendent  Cement  Corporation 
tuifarge  Corporation 
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Lt-high  Portiiind  Cement  Compdny 
Lone  Star -Falcon 
Lone  Star  Industries,  inc. 
Lone  Star  Northwest 
Medusa  Cement  Corporation 
Mi3soan  Portland  Cen:ient  Company 
The  Monarch  Cement  Company 
Moore  McCormack  Cement.  Inc 
Northwestern  Slates  Portland  Cement 

Co 
Phoenix  Cemont  Company 
Rmker  Materials  Corporation 
RMC  Lonestar 

Rochester  Portland  Cement  Corporation 
St.  Mar>-s  Peer!es3  Cement  Company 
St.  Marys  Wisconsin  Inc. 
The  South  Dakota  Cement  Plant 
Southwestern  Portland  Cement 

Company 
Tarmac-LoneStar.  Inc. 
Tilbury  Cement  Company 

Canada 

Federal  White  Cement  Ltd. 
Ideal  Cement  Company  Ltd. 
inland  Cement  [.imited 
Lafarge  Canada  Inc. 
Lake  Ontario  Cement  Limited 
North  Star  Cement  Limited 
St.  Lawrence  Cement  Inc. 
St.  Marys  Cement  Corporation 
Tilbury  Cement  Limited 

Mexico 

Inatituto  Mexicano  del  Cemento  y  del 
Concrete  (atCYC) 
Cementos  Acapulco.  S.A. 
Cementos  Apasco.  S.A. 
Cementos  de  Chihuahua.  S«A. 
Cementos  Mexicanos.  S.A. 
Cementos  Moctexuma.  S.A. 
Cooperativa  de  Cementos  Cruz  Azul 
Cooperativa  de  Cementos  Hidalgo 

Affifiato  Memben 

Cement  and  Concrete  Promotion 

Counal  of  Texas 
Flonda  Concrete  and  F^roducts 

Association 
Mississippi  Concrete  Industries 

Association 
North  Central  Cement  Promotion 

Associabon 
Northern  Cahfomia  Cement  Promotion 

Group 
Northwest  Concrete  Promotion  Group 
Rocky  Mountain  Cement  Promotion 

Council 
South  Central  Cement  Promotion 

Association 

In  addition,  the  following  equipment 
suppliers  are  involved  as  "Participating 
Associates."  together  with  PCA 
members,  m  the  activities  of  the 
Manufacturing  Process  Subcommittee  of 
PCA's  General  Technical  Committee. 
Baker-Dolomite  (DBCA) 
C-E  Raymond 
Holderhank  Consulting  Ltd. 


MtimhoLdt  Wedaif  Company 
F  L.  Smidth  and  Company 
Cldudiua  Peters.  Inc. 
Potysius  Corp. 
The  Fuller  Company 
W.R.  Grace  A  Company 

On  January  7. 1985.  PCA  fiied  its 
onginal  notiHcalion  pursuant  to  Section 
fl(a)  of  the  Act.  The  Departmeni  of 
Justice  (the  "Department")  published  a 
notice  in  the  Fedaral  Regixtfir  pursuant 
to  Section  6(b}  of  the  Act  on  February  5. 

1985.  50  FR  5015  On  March  14.  I9ft5. 
August  13, 1985.  January  3.  1986. 
February  U.  198a  May  30,  1986,  July  10. 

1986.  December  31.  1986.  February  3. 

1987.  April  17.  19H7,  June  3,  1987,  July  29, 
1987.  August  6. 1987.  October  9. 1987, 
February  18. 1968.  March  9.  1988,  March 
11  1988.  and  July  7.  1988.  PCA  filed 
ddditional  wntten  nobficaiiuns-  The 
Dfpdrtraenl  published  notices  in  the 
FederaJ  Re^ster  in  responae  to  tbene 
additional  notifications  on  April  10,  1965 
|50  rH  14175),  September  16.  1985  (50  FR 
37594).  February  4,  1986  |51  FR  4440). 
March  12.  1986  151  VH  SS73|.  |une  S7 
1988  (51  FR  23479).  August  14.  1986  (51 
FR  39173),  February  3.  1987  (52  FR  3356), 
March  4.  1987  (52  FR  6635),  May  14  1987 
152  FR  18295).  luly  10.  1987  (52  VK  28183), 
August  26. 1987  (52  FR  32185).  November 
17.  1987  (52  FR  43953).  March  28, 1988  (53 
FR  9999).  and  August  4.  1988  (53  FR 
29397)  re«ipectivply. 

Joeeph  H.  Widmar. 

Director  of  Operottoaa.  Antitnat  Division 
fFR  Doc-  ae-210n  Ptled  9-14-88:  8  45  am) 
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NatkKul  Coopers  ttv*  Research; 
Lubrfcattng  ON  In  Dteeel  Psrtlculate 
Emissions  Southwest  Research 
Instttuts 

Notice  is  hereby  given  that,  on  August 
16. 1988,  pursuant  to  section  6{d]  of  the 
National  Cooperative  Research  Act  of 
1984.  15  U.S.C.  4301  et  seq.  ("the  Act"). 
Southwest  Research  Institute  ("SwRl"] 
filed  a  written  notification 
simultaneously  with  the  Attorney 
Cieneral  and  the  Federal  Trade 
Commission  disclosing  the  addition  of  a 
party  to  its  ^t>up  research  project 
regarding  "The  Importance  of 
Lubricating  Oil  m  Diesel  Particulate 
Fjnissions."  The  notification  was  filed 
for  the  purpose  of  mvoking  the  Act's 
provisions  bmiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  SwRI  advised  thai 
Castrol  Limited  has  beu)me  a  party  to 
the  group  research  prefect. 

No  other  changes  have  been  made  m 
either  the  membership  or  planned 
activity  of  the  group  research  project 


On  August  21.  1987,  SwRJ  filed  its 
original  nuiifjcatton  pursuant  to  seclion 
6ta)  of  the  Act.  The  D*»partmenl  of 
[ustice  (the  'Department ')  published  a 
notice  in  the  Federal  Register  pursuant 
lo  section  ti4b)  of  the  Act  on  Sreptember 
18,  1987  (52  FR  35335),  On  December  22. 
1987.  SwRI  filed  an  additional  wntten 
notification  The  Department  published 
a  notice  m  the  Federal  Register  in 
response  to  the  additional  notification 
on  January  19.  1988  (53  FR  1418).  On 
May  20, 1968  SwRJ  filed  an  additional 
virntlen  notification.  The  Department 
pubUshed  a  notice  in  the  Federal 
Register  in  response  lo  the  additional 
notification  on  |une  23.  1988  (53  FR 
237041. 

JoMph  H,  WHlnur. 

Director  of  Opcratiotm.  AnUtntst  DtviMion. 
[FR  Dor  SS-ZIOtK  Filed  9-14-'«a:  0:45  nml 
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Drug  Enforcement  Administration 

Hilltop  PtMrmscy:  Dental  of  Application 
for  Registration 

On  June  28. 1988.  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control.  Drug  Fjiforcemenl 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  lo  lUUtop  F*harmacy.  of 
Mobile,  Alabama,  proposing  to  deny  its 
application  for  registration  as  a  retail 
pharmacy,  executed  on  July  28, 1987.  for 
reason  that  the  pharmacy's  registration 
would  be  inconsistent  with  the  public 
interest,  as  that  term  is  used  in  21  U.S.C. 
823(fl. 

The  Order  to  Show  Cause  was 
received  by  Hilltop  Pharmacy  on  July  5, 
1986.  More  than  thirty  days  have  passed 
since  the  pharmacy  received  the  Order 
to  Show  Cause.  The  pharmacy  has  not 
responded.  Thus,  the  Administrator 
concludes  that  Hilltop  Pharmacy  has 
waived  its  opportunity  for  a  heanng  on 
the  issues  raised  in  the  Order  to  Show 
Cause  and.  pursuant  lo  21  CFR 
13m. 54(d)  and  1301.54(e).  enters  this 
final  order  without  a  heanng  and  based 
upon  information  contained  in  the 
investigative  file  21  FR  1301.57 

The  Administrator  finds  that  in 
February  1986.  the  Mobile  Police 
Department.  Narcotics  Division. 
received  reliable  information  concerning 
possible  illegal  controlled  substance 
handling  activities  taking  place  at 
Hilltop  Pharmacy.  A  cooperating 
individual  reported  lo  the  police  that  an 
mdividual  named  Randolph  Bridges  was 
purchasing  large  quantities  of  Talwin,  a 
Schedule  IV  controlled  substance,  and 
pyhbenzamine  (PBZ).  a  legend  drug, 
from  Daniel  M.  Brabbam.  R.Ph..  the 
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owner  and  registered  pharmatiist  of 
Hilltop  Pharmacy. 

The  Administrator  notes  that  the 
combination  of  Talwin  and 
pyribenzamme  is  commonly  known  as 
'T's  and  Blues"  in  the  illicit  drug  market. 
This  combination  produces  a  heroin-like 
effect  on  its  users  and  is  highly  abusable 
and  dangerous 

On  February  24.  1987.  officers  from 
the  Mobile  Police  Department  set  up  a 
surveillance  operation  at  Hilltop 
Pharmacy,  and  observed  Randolph 
Bridges  entering  and  exiting  the 
pharmacy.  Bridges  was  slopped  and 
searched  a  few  blocks  away  from  the 
pharmacy  and  was  found  in  possession 
of  four  unlabeled  bottles;  two  bottles 
contained  500  dosage  units  of 
pyribenzamine  tablets  each,  one  bottle 
contained  approximately  TOO  Talwin 
tablets,  and  one  bottle  contained 
approximately  14  ounces  of  Tuasionex 
suspension-  In  a  statement  to  the  police. 
Bndges  claimed  that  he  received  drugs 
from  Mr.  Brabham,  for  other  than 
legitimate  medical  purposes,  particularly 
Talwin.  Tussionex.  pyribenzamine,  as 
well  as  other  drugs,  approximately  twice 
a  week  over  the  course  of  one  year. 

On  March  11.  1987,  the  Mobile  Police 
Department  made  an  undercover 
purchase  of  approximately  100  dosage 
units  of  Talwin  NX  tablets  from  Mr. 
Brabham  at  Hilltop  Pharmacy,  without 
the  benefit  of  a  written  prescription  for 
the  drugs.  A  similar  undercover 
puri'-hase  of  approximately  42  dosage 
units  of  Valium  tablets  was  made  on 
march  13. 1987  On  March  19.  1987,  the 
police  conducted  a  final  undercover 
purchase  of  controlled  substances  from 
Hilltop  pharmacy.  On  that  date,  Mr. 
Brabham  dispensed  approximately  999 
dosage  units  of  p>Tibenzamine  tablets 
and  100  dosage  units  of  Talwin  NX 
tablets  to  Bndges  in  exchange  for 
$430.00,  without  receiving  a  prescription 
for  the  drugs. 

Following  the  service  of  a  criminal 
search  warrant  at  Hilltop  Pharmacy  on 
March  19. 1987,  an  audit  of  the 
pharmacy's  controlled  substance  stock 
was  conducted  by  the  Alabama  Board 
of  Pharmacy  for  the  period  from  |anuar>' 
1. 1988,  to  March  19.  1987.  The  audit 
revealed  excessively  large  and 
unexplained  shortages  of  several 
controlled  substances,  including  the 
following:  4.032  dosage  units  of  Talwin 
NX  tablets:  788  dosage  units  of  Dilaudid 
4  mg  tablets:  1,068  dosage  units  of 
diazepam  5  mg.  (generic):  1.188  dosage 
units  of  diazepam  10  mg.  (generic)  and 
Valium  10  mg.  tablets,  combined;  and 
4:M)  ounces  of  Tussionex  liquid. 

Also  on  March  19. 1987.  Mr.  Brabham 
executed  voluntary  surrender  of  DEA 


Certificate  of  RegisU^tion  AC9084170. 
previously  issued  to  Hilltop  Pharmacy. 

Based  upon  the  three  unoercover 
purchases  of  controlled  substances  from 
Hilltop  Pharmacy  on  March  20. 1987.  the 
Mobile  Police  Department  Narcotics 
Seclion.  arrested  Daniel  M.  Brabham. 
R.Ph.  and  charged  him  with  one  count  of 
unlawful  sale  of  controlled  substances, 
to  wit:  Pentazocine,  m  violation  of 
Section  20-7-20  of  the  Alabama  Code,  a 
felony  offense  relating  to  controlled 
substances.  Mr.  Brabham  was  convicted 
of  that  offense,  after  entering  a  plea  of 
guilty  on  July  8,  1988  He  was  sentenced 
to  15  years  imprisonment,  all  but  60 
days  of  which  were  suspended  pending 
good  behavior  for  a  period  of  five  years. 
and  was  fmed  $25.00. 

On  July  1.  1987.  Mr  Brabham 
transferred  owmership  of  Hilitop 
Pharmacy  to  Julie  Brabhum.  his  wife,  for 
the  sum  of  one  dollar.  Mrs  Brabham 
subsequently  obtained  a  pharmacy 
permit  for  Hilltop  Pharmacy  from  the 
Alabama  Board  of  Pharmacy,  and 
executed  a  DEA  New  AppUcation  for 
Registration  on  luly  26  1987. 

The  Administrator  also  finds  that  on 
August  3. 1987.  the  Alabama  Board  of 
Pharmacy  revoked  the  phdrmary  pemiif 
of  Hilltop  Pharmacy,  as  issued  to  Mr. 
Brabham,  along  with  Mr.  Brabham's 
pharmacist's  license,  effective 
November  3,  1987.  The  revocation  order 
was  based,  in  part,  on  the  foUovdog 
violations:  Dispensing  Schedules  11,  in. 
and  IV  controlled  substances  without 
receiving  written  or  oral  prescriptions 
from  authonzed  physicians;  failure  to 
maintain  inventories  and  records  of 
controlled  substances;  obtaining  or 
possessing  controlled  substances  by 
fraud,  deceit,  misrepresentation,  or 
subterfuge;  and  failure  lo  maintain 
accurate  records  of  all  controlled 
substances  received  and  dispensed  by 
the  pharmacy. 

The  DEA  New  Orieans  Field  Division 
recently  received  information  from  the 
Alabama  Board  of  Pharmacy  that 
Hilltop  Pharmacy  has  discontinued 
business  as  a  pharmacy,  and  is  no 
longer  in  operation.  Under  21  CFR 
1301.62.  a  registration  terminates  If  and 
when  a  registrant  ceases  legal  existence, 
deceases,  or  discontmues  business  or 
professional  practice.  Likewise,  logic 
dictates  that  the  Administrator  cannot 
issue  a  new  registration,  pursuant  to  a 
pending  apphcation.  to  an  applicant 
such  as  Hilltop  Pharmacy,  who  has 
discontinued  its  business. 

In  addition  to  finding  thai  the 
application  should  be  denied  based 
upon  the  pharmacy's  discontinuation  of 
business,  the  Administrator  finds  that 
the  controlled  substance  handling 
practices  at  Hilltop  Pharmacy  were 


deplorable.  Motivated  only  by  greed  and 
avarice.  Mr.  Brabham  routinely 
dispensed  large  quantities  of  dangerous 
controlled  substances  for  other  than 
legitimate  medical  purposes.  In  additon. 
the  pharmacy's  controlled  substance 
records  were  not  maintained  in 
accordance  with  Federal  or  State  laws 
or  regulations 

The  Drug  Enforcement  Administration 
has  consistently  held  thai  an  application 
for  registration  by  a  pharmacy  may  be 
denied  as  a  result  of  the  conviction  or 
improper  controlled  substance  handling 
practices  of  the  pharmacy's  owner  See 
Bourne  Pharmacy.  Inc..  Docket  No,  83- 
32.  49  FR  32816  (1984).  Ozie  T.  Faison. 
Jr..  d.b.a.  Smith  Djsccunl  Drugs,  Docket 
No.  85-37.  51  FR  16403  (1986);  and 
White's  Best  Buy  Drugs.  Docket  No  8"- 
41.  53FB  7251  (19881. 

The  Administrator  notes  that  the 
pharmacy's  new  apphcation  for 
registration,  executed  on  July  28,  1987 
bears  the  signature  of  )ulie  Brabham 
The  Administrator  has  long  held  that 
applications  for  registration  should  be 
denied  where  there  is  a  likelihood  that  a 
transfer  of  ownership  or  control  of 
business  is  actually  an  attempt  to 
contravene  the  effects  of  a  revocation  or 
denial  of  a  DEA  Certificate  of 
Registration  See  Darrvw  Drug,  Inc.. 
Docket  No.  83-35.  49  FR  39246  (19841, 
which  involved  an  owner-pharmacist 
convicted  of  illegal  sale  of  controlled 
substances-  In  Darn.'jw.  the 
Administrator  found  that  even  though 
the  owner  transferred  ovs-nership  and 
control  of  the  pharmacy  to  his  wife,  the 
pharmacy  registration  had  to  be  revoked 
since  it  was  quite  likely  that  the 
convicted  pharmacist  would  influence 
the  operation  of  the  pharmacy 

In  finding  that  Mrs,  Brabham's 
application  for  registration  should  be 
denied,  the  Admmistrator  also  relies  on 
his  decision  tn  Kf'B  Successors.  Inc.. 
Docket  No.  82-15,  49  FR  34588  (19641-  In 
that  case,  the  husband's  transfer  of  full 
ownership  to  hi?  wife  was  insufficient  tf 
override  the  threat  to  the  public  intere? i 
created  by  authorizing  the  pharmac\  tc 
handle  controlled  substances.  The 
Admmistrator  was  unable  to  find  that 
the  pharmacy  would  be  in  safe  and 
responsible  hands  if  its  ownership 
merely  transferred  from  one  spouse  to 
the  other.  That  logic  is  compelling  in  the 
case  of  Hilltop  Pharmacy  The  transfer 
of  ownership  did  not  constitute  an  arms 
length  transaction  between  the  owner 
and  a  dismlerested  third-party  Inslesd 
the  pharmacy  was  transferred  for  the 
sum  of  one  dollar,  presumably  a  sum 
considerably  less  than  the  market  valuf 
of  the  business,  to  Mr.  Brabham's  wife. 
who  certainly  caruiol  be  characterized 
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as  a  disinterested  third-party-  Mr 
Brabham  is  not  rurrentiy  incarcerated 
and  could  easily  remain  active  in  the 
operation  of  Hilltop  Pharmacy.  In 
addition,  both  Mr.  and  Mrs.  Brabham 
benefited  financially  by  Mr.  Brabham's 
previous  illegal  activities  involving 
controlled  substances.  Based  upon  the 
foregoing,  the  Administrator  cannot 
conclude  that  the  public  interest  would 
be  served  by  granting  the  pending 
application  for  registration  for  Hilltop 
Pharmacy-  Instead,  the  Administrator 
finds  that  the  public  interest  demands 
the  denial  of  said  application  for 
registration. 

Having  concluded  thai  the  pending 
application  for  registrabon  for  Hilltop 
Pharmacy  must  be  demed.  the 
Administrator  ol  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  a23 
and  824  and  25  CFR  0.100(bi.  orders  thdt 
th'--  application  for  registration,  executed 
by  Julie  Brabham  for  Hilltop  Pharmacy 
on  July  2a.  1987.  be.  and  it  hereby  is. 
denied. 

This  order  i«  effective  September  15,  198B 
|ohD  C  Lawn. 
Admin.'stTvtor 
IFR  Doc.  68-20966  Filed  »"l*-«8;  8:45  am| 


MERrr  SYSTEMS  PROTECTION 
BOARD 

AppokUment  of  Members  to  ttw 
Performance  Revfew  Board 

aqcncy:  Merit  Systema  Protection 

Board, 

ACTION:  Notice  of  appointment  of 
members  to  the  Performance  Review 
Board. 

SUMMAirr:  This  notice  publishes  the 
names  of  new  and  ciurent  members  of 
the  Performance  Review  Board  as 
required  by  5  U.S.C.  4314fc)f4l. 

LlewellyTi  M.  Fischer  will  continue  to 
serve  as  Chairman  of  the  Performance 
Review  Board  fPRB)  for  Senior 
Executives  in  the  U.S.  Merit  Systems 
Protection  Board.  Dolores  Rozzi  and 
Lonnie  Crawford  have  been  appointed 
as  new  members.  Also.  Harold  Kessler 
and  R.J.  Pay-ne  will  continue  to  serve  on 
the  PRE. 

EFFEcnve  OATt;  August  1.  :9ba, 

FOfl  niRTHEN  INFOflMATfOtl  COIVTACT: 

P-j.  Winzer.  Acting  Director.  Personnel 
Divisioa  U.S.  Merit  Systems  Protection 
Board.  1120  Vermont  Avenue  NW., 
Washington.  DC  20419  (653-5916) 


Date:  September  12.  1988. 
Robert  E.  Taylor, 
Clerk  of  the  Board 

[Hi  Dt^c  88-21027  Filed  9-14-88:  8:45  amj 
BIUJNO  OOOC  74aO-«t-« 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

188-791 

NASA  Advisory  Council  (NAC).  Space 
Scienca  and  Applications  Advisory 
Committee  (SSAAC);  Meeting 

AOENCV:  National  Aeronautics  and 
Space  Administration. 
ACnON:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
I..  92-463.  as  amended,  the  Natiundi 
Aeronautics  and  Space  Administration 
announces  a  forthcommg  meeting  of  the 
N'.ASA  Advisory  Council.  Space  Science 
and  Applications  Advisory  C^mmitlee. 
Informal  Executive  Subcommittee. 
DATS  AMD  TIME  September  27.  iaB«.  1 
p  m.  to  5  pjn^  and  September  28. 1988. 
8  30  ajn.  to  12  Noon. 
AOORCSS:  NASA  Headquarters.  Room 
226B.  600  Independence  Avenue  SW  . 
Washington,  DC  20548. 
FOR  FURTHC8  INFORMATION  CONTACT; 

Mr.  Joseph  K.  Alexander.  Code  K. 
National  Aeronautics  and  Space 
Administration.  Washington,  DC  20546 
(202/4S3-1430). 

SUPP1.£MENTAflT  INPORMA-nON:  The 
Space  Science  and  Applications 
Advisory  Committee  consults  with  and 
advises  the  NASA  Office  of  Space 
Science  and  Applications  (OSSA)  on 
long  range  plans  for.  work  in  progress 
on.  and  accomplishments  of  NASA's 
Space  Science  and  Applications 
programs.  The  Informal  Executive 
Subcommittee  will  meet  to  formulate 
plans  for  the  Committee  8  future  The 
Committee  is  chaired  by  Dr.  Berrien 
Moore  and  is  composed  of  6  members. 
The  meelinR  will  be  closed  to  the  public 
The  sole  af^enda  item  will  be  planning 
fur  the  coming  year  of  the  activities  of 
the  Committee  with  emphasis 
throughout  on  prospective  future 
membership  and  their  interactions  with 
NASA  and  outside  parties.  Throuahnut 
the  .sessions,  the  qualiftraiions  of  these 
individuals  will  be  candidly  discussed 
and  appraised  wilh  rpspect  to  the  tasks 
to  be  accomplished.  Because  the 
meeting  will  be  concerned  throughout 
with  matters  listed  in  5  U.S.C.  552(clie), 
it  has  been  determined  that  this  meeting 
should  be  closed  to  the  public. 


Type  of  Meeting.  Closed. 
Ann  Bradlny. 

Advisory  Committee  Management  Officer. 
NoUortnl  Aeronautics  and  Space 
A  dministration. 

(FR  Doc  86-21066  Filed  9-14-88;  8:45  am) 
BlUMO  COOC  niCMH-M 


I  Notice  M-781 

NASA  Advisory  Council  (NAC).  Space 
Station  Advisory  Committee  (SSAC); 
Meeting 

AGENCY:  National  .Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 


SUMMARr:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L  92-46:*.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
.\.\SA  Advisory  Council.  Space  Station 
Advisory  Committee. 
DATE  ANO  TIME:  September  20,  1988.  8:30 
H.m.  to  5  p.m.  and  September  21.  1988, 
8:30  am.  to  1  p.m. 
AOORESS:  Ciipiiol  Holiday  Inn. 
Columbia  North.  550  C  Street  SW 
Washington.  DC  20024. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  W  P.  Raney.  Code  S.  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546.  202/453-4165. 

SUPPLEMENTARY  INFORMATION:  1'he 

Space  Station  Advisory  Committee 
(SSAC)  is  a  standing  committee  of  the 
.NASA  Advisory  Council,  which  advises 
senior  management  on  all  Agency 
activities  The  SSAC  is  an 
interdisciplinary  group  charged  to 
advise  Agtmcy  management  on  the 
deviopmenL  operatnm.  and  utilization  of 
the  Space  Station.  The  committee  is 
chaired  by  Mr.  Laurence  ).  Adams  and  is 
composed  of  20  members  including 
individuals  who  also  serve  on  other 
NASA  advisory  committees. 

This  meeting  will  be  op(=n  to  the 
public  up  to  the  seating  c  apacjly  uf  the 
room,  (which  is  approJtim^itely  50 
persons  including  team  members  and 
other  participants).  It  is  imperative  thai 
the  meeting  be  held  on  these  dates  (o 
accommodate  the  scheduling  priorities 
uf  the  participants. 

Type  of  Meeting:  Open. 

Agenda 

September  20,  1988 

8:30  a.m — Administrative  Items 
9  a.m.— Program  Update 

Congressional 

Requirements  Review 

fkimmercial  Initiatives 
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10  a.m. — FY-89  Appropnalioas 

Adjustments 
n0;45  a.m.— Related  Programs.  FY-89 

Office  of  Space  Flight 

Office  of  Space  Operations 

Office  of  Space  Science  and 
Applications 

Office  of  Aeronautics  and  Space 
Teclinology 
11:45  a.m — Special  Studies 
1:15  p.m. — International  Participation 

Agreements 

Obligations 

Management 
2:15  pjn. — ^Implementation  Plans 

Documentation 

Management 
3:15  p.m.— SSSAAS  Summer  Workehip 

4  p.m. — Panel  on  Requirements 
4:30  p.m.— Communications 

5  p.m. — Adjourn 

September  21.  1988 

8:30  am. — Panel  on  System  ^iglneering 
and  Integration 

9:30  a.m.— Panel  on  Short-Term/Long- 
Term  Balance 

10.30  a.m. — Committee  Discussion 

12  Nonn^Discussion  of  Membership 

1  p.m. — Adjourn 
SeptemherB,  IfWd. 

Ann  Bradley. 

A  dvtsory  Committee  Management  Officer. 

Sationa!  Aeronautics  and  Space 

Admiristration. 

(FK  Doc.  88-21020  Filed  9-14-8fl;  8:45  an.] 

BtUJHG  CODE  r(10-«1-M 


NATIOI4AL  FOUNDATION  ON  THE 

ARTS  AND  THE  HUMANITIES 

National  Endowment  on  the  Arts; 
Literature  Advisory  Panel;  Meeting 

Pursuant  to  section  10(aK2]  of  the 
Federal  Adinsory  Committee  Act  (Pub. 
L.  92-4831.  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Literature 
Advisory  Panel  (Creative  Writing 
Fellowships — Poetry  Section)  lo  the 
National  Counal  on  the  Arts  will  be 
held  on  October  3-5.  1988.  from  9:00 
a.m. -5:30  p.m.,  in  room  730  of  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue  NW..  Washington.  DC  20506. 

A  portion  of  this  meeting  wil  be  open 
to  the  public  on  October  5.  from  3:30- 
5:30  p.m.  The  topic  for  di.<u:ussmn  will 
include  guidelmes  and  policy  issues. 

The  remiUmng  sessions  of  this 
meeting  on  October  3-4.  from  9:00  a.m.- 
5:30  p.m..  and  on  October  5,  from  9:00 
a.m. -3:30  p.m..  arc  for  the  purpose  of 
Panel  review,  discussions,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  ol  19ft5.  as  amended. 


including  information  given  in 
confidence  lo  the  agency  by  grant 
apphcants.  In  accordance  %vith  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  tci(4l.  (6)  and  (91(61  of 
section  552b  of  Title  5,  Uoiled  Slates 
Code. 

If  you  need  special  accommodations 
due  lo  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506.  202/682-5532,  TTY  202/682- 
5496  at  least  seven  (7)  days  pnor  to  t}ie 
meetittg. 

Further  information  with  relerence  lo 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sdbine.  Advisory  Comrailiee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  202/682-5433. 
Sf^pleiiitier  9. 198a 
Yvonne  M.  Sabine, 

Director.  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
[VK  Doc.  86-20982  Filed  9-14-88:  8:45  am] 
BILLMG  COOE  TSXt~a^-m 


NATIONAL  SCIENCE  FOUNDATION 

Earth  Sciertces  Proposal  Review  Panel; 
Meeting 

The  National  Science  Foundation 
announces  the  following  meetmg: 

Name:  Contincmtal  Lithosphere 
Suhpanel. 

Data-  Octo'oer  3.  4  and  5. 1988. 

Time:  8:30  a.m.  to  5:30  p.m.  each  day. 

PIace:'Vhe  National  Science 
Foundation.  Room  642. 1800  G  Street 
NW..  Wdshinglon.  DC  20550 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  David  Spejdol, 
Head,  Major  Projects  Section.  Earth 
Science,  Room  602,  National  Science 
Foundation.  Washington.  DC  20530; 
Telephone  (202)  357-3591. 

Summary  Minutes:  May  be  obtained 
from  the  Contact  Person  at  the  above 
address. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  support  for  research  in  the 
Continental  Lithosphere  Program, 
Division  of  Earth  Sciences. 

Agenda:  To  review  and  evaluate 
research  proposals  and  pnijects  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  conHdential  nature. 
including  technmal  information. 
financial  data,  such  as  salaries,  and 
personal  information  concemmg 


individuals  associated  with  the 

proposals.  These  matters  are  within 

exemptions  (4)  and  (6|  of  5  U.S.C. 

552b(c).  Government  in  the  Sunshine 

Act. 

M.  R«bMca  WinUtf. 

Committee  Manavcmenl  Officer. 

September  12. 196a 

jFR  Doc.  8B-Z1100  Filed  &-14~88: 8:45  ani| 

BUJJNG  CODE  TSSS-OMS 

Advisory  Panel  for  Ecology:  Meeting 

Vi'.e  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Pane!  for  Fxologj-. 

Dale  and  Time:  October  6  S  7.  1988— 
6:30  a.m.  to  5:00  p.m.  each  day. 

Place:  Room  1242.  National  Science 
Foundation.  1800  G  Street.  NW.. 
Washington.  DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Patrick  ].  Webber. 
Program  Director.  Ecologj-  (202)  357- 
9734,  Room  215.  National  5icienc:e 
Foundation.  Washington.  DC  20550. 

Summary  Minutes:  May  be  obtained 
from  the  Contact  Person  at  the  above 
address. 

Purpose  of  Meeting:  To  pro\nde  advice 
and  recommendations  concemmg 
support  for  research  in  systematic 
biology. 

Agenda:  Review  and  evaluation  of 
research  proposals  and  projects  as  part 
of  the  selection  process  of  awards- 
Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salanes;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4|  and  (6)  of  5  U.S.C. 
552b(c).  Government  in  the  Sunshine 
Act. 

M.  Rebecca  Winkkr, 
Committee  Marrapement  Officer. 
September  12.  IMefi. 

[FR  Dtic-  Bft^r.lCn  Filed  9-14-88;  a4S  am] 
eUJJNOCOOC  TSU-Ol-M 


Advisory  Panel  for  Ecosystem  Studies; 

Meeting 

I'he  National  Science  F'oundalion 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Ecosystem 
Studies. 

Date  and  Time:  October  6  ft  7. 1988— 
B:30  a.m.  to  5:00  p.m.  each  day. 

Place:  Room  1243.  National  Science 
Foundation,  1800  G  Street  NW., 
Washington.  DC  20550. 

Type  of  Meeting:  Closed. 
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Contact  Person:  Dr.  William  i-  Parton, 
Program  Director.  Ecosystem  Studies 
(202)  357-«596,  Room  215,  National 
Science  Foundation.  Washington.  DC 
20550. 

Summary  Minutes.  May  be  obtained 
from  the  Contact  Person  at  the  above 
address. 

Purpose  of  Meeting:  To  provide  advice 
and  recommendations  concerning 
support  for  research  in  systematic 
biology. 

Agenda:  Review  and  evaluation  of 
research  proposals  and  proiects  as  part 
of  the  selection  process  of  awards- 
Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
mcluding  technical  information; 
nnancial  data,  such  as  salaries;  and 
personal  information  concerning 
mdividuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
SS2b(c).  Government  in  the  Sunshine 
Act. 

M.  R(»b«ccB  Winkler, 
Committee  Monoftement  Officer. 
fFR  Doc  88-21102  Filed  9"H-«fc  8:45  Ami 

•aUHG  COOC  7U5-ai-N 


Advisory  Committee  to  1t>e  Dfrectorate 
for  Science  end  Engtrfeertng 
Education;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  to  the 
Directorate  for  Saence  and  Engineering 
Education. 

Date  and  Time:  Thursday.  Septemtwr 
29. 1988,  9:00  a.m.— 5:00  p.m.  Friday, 
September  30,  1988.  9:00  a.m.— 3KX)  p,m 

Place:  National  Science  Foundations. 
Room  540.  Washington,  DC. 

Type  of  Meeting:  Open. 

Contact  Person:  Mr  James  C  Cook. 
Executive  Secretary  AC/SEE. 
Directorate  for  Science  and  Engmeenng 
Education.  National  Science  Foundation. 
Room  516,  Washington.  DC  20550.  (202) 
357-7926. 

Summary  Minutes;  May  be  oblamed 
from  contact  person  hsted  above. 

Purpose  of  Committee:  To  provide 
advice  and  recommendations 
concerning  NSF  support  for  science  and 
engineering  education. 

Agenda: 
September  29-30.  1988 

Review  of  FY  1988  Programs  and 

Initiatives 
Review  of  FY  1989  Programs  and 

Initiatives 


Strategic  Pltinning  for  FY  1990  and 

Beyond 
M.  R«b«ccA  Winklar. 
Commitlee  Mojiagement  Office. 
September  12. 1988 

(FR  Dor.  B»-210f»  Filed  9-14-88:  8:45  am] 
MLiMG  COOC  rua-oi-« 

Advisory  Panel  for  Systematic  Biology; 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Systematic 
Biology. 

Date  and  Time:  October  3  4  4, 1988— 
8:30  a.m.  to  5iK)  p.m.  each  day 

Place:  Room  1243,  National  Scienre 
Foundation.  1800  G  Street  NW  . 
Washington,  DC  2a550 

Type  of  Meeting:  Closed, 

Contact  Person:  Dr.  William  S.  Moore, 
Program  Director  Systematic  Biology 
(202!  357-9588.  Room  215,  National 
Science  Foundation,  Washington.  DC 
20550. 

Summary  Minutes:  May  be  obtained 
from  the  Contact  Person  at  the  above 
address. 

Purpose  of  Meetmg:  To  provide  advice 
and  recommendations  concerning 
support  for  research  in  systematic 
biology 

Agenda.  Review  and  evaluation  of 
research  proposals  and  projects  as  part 
of  the  selection  process  of  awards- 
Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
[ncluding  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c).  Government  m  the  Sunshine 
Act 

M.  Rebecca  Winkler. 
Committee  Mana^ment  Officer. 
Sept*fmberl2.  1968. 

[FR  Doc  88-21103  Piled  9-14'**:  fl  45  am] 
BtLUNO  COOC  r»M-4V-M 


NITCLEAR  REGULATORY 

COMMISSION 

tOocfcati  No«.  50-282  and  50-306) 

Northern  States  Power  Co^ 
Environmental  Aseessment  artd 
Rndfng  of  No  Slgnmcant  Impact 

Tlie  U.S.  Nuclear  Regulatury 
Commission  {the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  Appendix  K  to 
10  CFR  Part  50  to  Northern  States  Pt)wer 
Company  (the  hcensee)  for  the  Praine 
l.sland  Nuclear  Generating  Plant.  Units 


Nos.  1  and  2.  located  in  Goodhue 
County.  Minnesota. 

£nviroafnentaJ  assessment 

Identification  of  Proposfd  Action.' 

The  exemption  would  grant  relief  from 
the  requirements  of  10  CFR  Part  50. 
Appendix  K.  Sections  ID  3  and  I.D  5.  as 
these  requirements  relate  to  the 
calculational  method  for  determining  the 
core  exit  flow  without  establishing  the 
carryover  fraction  and  the  heal  transfi?r 
analysis  dunng  the  refill  and  reflood 
phase  of  a  loss  of  coolant  accident 
(LOCA).  These  calculations  are  part  of  a 
thermal/hydraulic  analysis  that 
demonstrates  the  existing  emergency 
core  cooling  system  (ECCS)  will  provide 
adequate  protection  of  the  reactor  fuel 
during  a  LOCA. 

The  exemption  is  responsive  to  the 
licensee's  application  for  exemption 
dated  |uly  2S.  198a 

77ie  Need  for  the  Proposed  Action. 

The  proposed  exemption  is  needed 
because  the  features  descnbed  in  the 
licensee's  request  indicate  that  the 
method  assumed  for  tn)ecting  cooling 
water  into  the  reactor  m  thermal/ 
hydraulic  analysis  ia  different  than  the 
actual  method  used  at  the  plant  The 
evaluation  model  for  analyzing  potential 
accidents  assumed  cooling  water  would 
enter  thp  reactor  via  the  lower  plenum, 
while  the  pipe  configuration  of  the  plant 
injects  cooiing  water  In  the  upper 
plenum  of  the  reactor. 

EnvironmentaJ  Impacts  of  the  Proposed 

Action: 

The  propostrd  exemption  deals  with 
the  calculational  method  in  the  analysis 
of  a  potential  accident.  The  exemption 
does  not  affect  m  any  way  the  plant 
operating  characteristics  or  procedures 
components  or  systems.  Consequently, 
the  exemption  does  not  increase  the 
probability  of  any  accident  and 
radiological  releases  will  not  be  greater 
than  previously  determined  nor  dotfs  the 
proposed  exemption  otherwise  affect 
radiological  plant  effluents.  With  regard 
to  potential  nonradiological  impacts,  the 
proposed  exemption  will  in  no  way 
affect  environs  located  outside  the 
restricted  area  as  defmed  in  10  CFR  Purl 
20-  It  does  not  affect  in  any  way  the 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact- 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
or  nonradiological  imparts  associated 
with  the  proposed  exemption. 

Alternative  to  the  Pixiposed  Action: 

The  Commission  has  concluded  that 
there  is  no  measurable  impact 
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associated  with  the  proposed 
exemption:  any  alternatives  to  the 
exemption  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 

Alternative  Use  of  Resources: 

Th\&  action  involves  no  use  of 
resources  not  previously  considered  in 
the  Final  F.n\aron menial  Statements  for 
the  Prairie  Island  Nuclear  Generating 
Plant.  Units  Nos.  1  and  2. 

Agencies  and  Persons  Consulted: 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  ensTTonroenlal  impact 
statement  for  the  proposed  exemption. 

Base  upon  the  foregoing 
environmental  assessment  the 
Cummisalon  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environmenl. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  the 
exemption  dated  July  28. 1988.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street  NW..  Washmgton.  DC.  and 
at  the  Minneapolis  Public  Library. 
Technology  and  Science  Department. 
300  Nicollet  Mall,  Minneapolis. 
Minnesota  55401. 

Oated  ai  RockviUe,  Maryland,  this  {fth  day 
nf  Septemtier  198a. 

For  the  Nuclear  Re^lstary  Cummisaioa. 
I>ocniiuc  C  Dilamii. 

AcUnfi  Director.  Profect  ChrectortJta lll-l, 
Division  of  Reoctnr  Profecta — III  fV.  Vfi- 
Special  Protects. 

IFR  Doc-  88-21041  Filed  ft-14-«»:  8:45  am) 
BIUJNO  CODE  rSMH)1-« 


Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Operating  Licenses  and 
Proposed  No  Significant  Hazards 
Consideration  Determination  ond 
Opportunity  for  Hearing 

The  followmg  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  lime 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  L>ecauae  the 
action  involved  exigent  circumstances 
They  arc  repeated  here  because  the 
biweekly  notice  libts  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  siRnificant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Dated  al  Rockvillp  Maryland,  thit  9th  day 
of  SeptptnberldBa. 
Fi>r  The  Nuclear  Rejrulatory  Commission. 


Corrvctlon  to  BI-W««Wy  Nottce 
AppHcattons  and  Amendments  to 
Operating  Ucenses  tnvotvtng  No 
Significant  Hazards  Considerations 

On  September  7. 1988,  The  Federal 
Re^ster  published  the  Bi-weekly  Notice 
of  Applications  and  Amendments  to 
Operating  Licenses  Involving  No 
Significant  Hazards  Considerations  On 
Pare  34823.  Column  2,  the  heading. 
Notice  of  Issuance  of  Amendment  to 
Facility  Operating  License  and  Final 
Determination  of  No  Significant  Hazards 
Consideration,  and  the  subsequent  three 
paragraphs  should  be  replaced  with  the 
following: 


Walter  R  I 

Oirtfctor.  Pmfect  Dinvtorate  t-2.  Divrs'onof 
Reactor  Protects— l/U 

(FR  Dm:.  88-71042  Filed  9-14~«8: 8:45  am] 
aiu.wocooc  Tsifr«i-e 


(Docket  Mo.  56-08347;  ASl-BP  HO.  B»-577- 

02-EAI 

Maurice  P.  Acoata,  Jr^  Operator 
License  Na  6010-2  EA  BS-164;  Order 

Sc^ptember  9, 196a 

Before  Administrative  judder  B.  Psul 
Cotter,  )r^  Chainnsn.  Hany  Foreman. 
Kenneth  A.  McCoilnm. 

Upon  consideration  of  the  July  1. 1988 
appeal  of  Mr  Acosta  to  the  Director. 
Office  of  Enforcement,  and  the 
establishment  of  this  Board  on  August 
18. 1988  to  hear  said  appeal,  it  is  this 
30th  day  of  August,  1988, 

Ordered 

Tliat  a  prehearing  conference  will  be 
held  in  or  near  San  Diego,  California  on 
Tuesday.  October  la  1988.  to  discuss 
issues  m  the  case  and  to  set  a  schedule 
for  proceeding  to  bearing. 

For  the  Atomic  Safety  and  Licensing  Board, 

B.  Paul  Cotter.  Jr.. 

Chaimnm.  Administraiii-e  fudge 

Dated  at  Bethesda.  Mar)'land.  this  91h  d«> 
of  Septenit»er]98A 

(FR  Doc  88-21038  Filed  9-14-68;  8:45  amj 
BIIXIMG  COOC  TSM-OV-M 


(Docket  No.  SO-4401 

The  Cleveland  Electric  Illuminating 
Co.,  et  aU  ConskJeratkMi  of  tsauance 
of  Amendntent  to  FacWty  Operating 
License  and  Proposed  Ho  SignWcant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NTF- 
58.  issued  to  the  Cleveland  Electric 
Illaminaiing  Company,  et  al.  (the 
brensees)  for  operation  of  the  Perry 
Nuclear  Power  PlanL.  Unit  No.  1  located 
in  Lake  County,  Ohio. 

The  amendment  would  revise 
Technical  Specification  Table  3.a4  1-1 
to  delete  arcuit  breakers  that  are  not 
Containment  Penetration  Conductor 
Overcurrenl  Protection  Devices  ispare 
breakers)  and  to  correct  typographical 
errors  in  the  table. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  19&4.  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commissions 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facihtj'  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  Increase  in  ^e  probability  or 
consequences  of  an  accident  previously 
evaluated  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evalutated.  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensees  have  provided  the 
following  analyses  concerning  no 
sigmficant  hazards  considerations: 

(1]  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

As  stated  above,  all  of  the  proposed 
changes  are  to  either  delete  spare  circuit 
breakers  from  the  table  or  to  correct 
typographical  errors  on  the  table.  As 
such  there  is  no  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  Deleting 
spare  circuit  breakers  can  not  increase 
the  probability  or  consequences  of  any 
accident,  since  these  breakers  are  not 
energized  or  connected  to  loads  mside 
or  outside  of  the  containment 
Correcting  the  typographical  errors 
assures  that  the  right  circuits  and  circuit 
breakers  are  tested,  and  thus  provides 
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assurance  of  proper  functioning  of 
containment  penetration  overcurrent 
protection  devices. 

(2)  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident. 

Removing  spare  circuit  breakers  from 
the  table  can  not  create  a  new  or 
different  kind  of  accident,  since  these 
breakers  do  not  supply  electrical  power 
to  any  component.  Correcting  the 
tj-pographjcal  errors  to  make  the  circuits 
and  circuit  breakers  correct  can  not 
create  a  new  or  different  kind  of 
accident.  The  circuits/components  being 
energized  have  not  changed.  There  is  no 
new  component  or  circuit  being  added 
to  the  table.  Therefore  no  new  or 
different  kind  of  accident  has  been 
created  by  this  proposed  change. 

(3)  The  proposed  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety 

The  removal  of  the  spare  circuit 
breakers  from  the  table  does  not  change 
the  margin  of  safety,  since  these 
breakers  do  not  supply  power  to  any 
components.  Correcting  the 
typc^aphical  errors  on  the  table  will 
not  change  the  margin  of  safety  since 
the  purpose  of  the  table  is  to  list  all  the 
containment  penetration  conductor 
overcurrent  protective  devices. 
Correcting  the  typographical  errors  does 
this.  Thus  the  change  involves  no 
significant  reduction  in  the  margin  of 
safety. 

The  staff  concurs  with  the  licensees' 
analyses  that  the  proposed  amendment 
would  involve  no  significant  hazards 
consideration. 

Therefore,  based  on  the  above 
information,  the  Commission  prfjposes 
to  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  5nal  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch.  Division  of  Rules  and  Records, 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20655.  and  should  cite  the 
publication  dale  and  page  number  of  the 
Federal  Register  notice.  Wntten 
comments  may  also  be  delivered  to  P- 
2ia  Phillips  Building.  7920  Norfolk 
Avenue.  Bethesda,  Maryland,  from  8.15 
am  to  5:00  pm.  Copies  of  written 
comments  received  may  be  examined  at 


the  \RC  Public  Document  Room,  2120  L 
Street.  NW..  Washington.  DC  20555  The 
filing  of  requests  for  heanng  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  17.  1986.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
ro  issuance  of  the  amendment  to  the 
stihject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  tn  the 
proceeding  must  file  a  wntten  request 
for  heanng  and  a  petition  for  leave  to 
intervene.  Requests  for  a  heanng  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensmg  Proceedings"  in  10 
CW.  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intevene  is  filpd  b> 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board. 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropnate 
order 

As  required  by  10  CFR  2-714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularly  the  mterest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  (o  the  proceeding:  (2}  the 
nature  and  extent  of  the  petitioner's 
property,  financial  or  other  interest  m 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  mterest.  The  petition  should 
also  identify  the  specific  aspect(9)  of  the 
subject  matter  of  the  proceedmgs  as  to 
which  petitioner  wishes  to  intervi-ne 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  U-ave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  pre-hearing  conference  scheduled 
in  the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  descnbed  above- 
Not  later  than  fiteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  fn  the  matter,  and  the  bases  for 
each  contention  set  forth  with 


reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  lo  at  least  one 
contention  H-ill  not  be  permitted  to 
participate  as  a  party 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  lo 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examme 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  heanng.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment- 

If  the  final  determination  is  that  the 
amendment  involves  a  significanl 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
198UP  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  such  that  failure  to  act 
m  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
firuil  determination  will  consider  all 
public  and  state  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  heanng 
after  i.<*suance  The  Commission  expects 
that  the  need  to  take  this  action  wilt 
occur  very  infrequently 

A  request  for  a  heanng  or  a  petition 
for  leave  fo  mten,ene  must  be  filed  with 
the  Secretary  of  the  Commission.  U  S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  2120  L  Street.  NW.. 
Washington.  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  ft  is 
requested  (hat  the  petitioner  promptly  so 
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inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (BOOl 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  Kenneth  E  Perkins: 
pditioner'i  name  and  telephone 
number:  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel-Rockville,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  to  lay  Silberg.  Esq..  Shaw. 
Pittman  Potts  and  Trobridge,  2300  N 
Steeet  NW..  Washington.  DC  20037. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
prc-sidLog  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.7l4(a)(]  )(iHv)  and  2.7l4[d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street.  NW.. 
Washington.  DC,  and  at  the  Perry  Public 
Library,  3753  Main  Street.  Perry.  Ohio. 

Uaied  at  Rockvillti.  Mao'lJind.  this  7th  day 
of  September.  1986 

For  ttie  Nuclear  Regutatory  Conunission. 
Timothy  G.  Colbum. 

Project  Manager.  Pnt/ect  Directorate  Jll~3. 
Division  of  Reactor  Projects — ///,  A'.  Vond 
Special  Projects- 
|FR  Doc  8B-Z1040  Filed  9-14-88.  8^46  am] 

BILUHQ  CODE  mO-OI-M 

|Doct(etNo.50-S46| 

Toledo  Edison  Co.  et  al..  Notice  of 
Issuance  of  Amendment  to  Facility 
Operating)  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No  119  to  Facility 
Operating  License  No.  NPF-3.  issued  lo 
The  Toledo  Edison  Company  and  the 
Cleveland  Electric  Illuminating 
Company  (the  Hcensee).  whicli  revised 
the  Technical  Specifications  for 
operation  of  the  Davis-Besse  Nuclear 
Power  Station.  Unit  No.  1  (the  facility) 
located  m  Ottawa  County,  Ohio.  The 
amendment  was  effective  as  of  the  date 
of  its  issuance. 

The  amendment  changed  the  Main 
Steam  Line  Isolation  valve  closure  time 


requirementfl  in  section  3/4.3.2  and  3/ 
4.7.1  to  make  them  consistent  throughout 
the  Technical  Specifications. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  F.nergy  Act 
of  1954.  as  amended  [the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment, 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
March  23.  198ft  (53  FR  9527),  No  request 
for  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

For  Further  details  with  respect  to  this 
action  see  (1)  the  application  for 
amendment  dated  July  27.  1988,  (2) 
Amendment  No.  119  to  License  No. 
NPF-3,  (3)  the  Commi.ssion8  related 
Safety  Evaluation  dated  September  1, 
1988  and  (4)  the  Environmental 
Assessment  dated  August  25. 1988  (53 
FR  33562).  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW,.  Washington.  DC.  and 
at  the  University  of  Toledo  Library. 
Documents  Department.  2801  Bancroft 
Avenue.  Toledo,  Ohio  43606. 

A  copy  of  items  (2),  13)  and  (4)  may  be 
obtained  upon  request  addressed  lo  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555.'AttenIion: 
Director,  Division  of  Reactor  Proiects — 
HI,  IV.  V  and  Special  Projects. 

Dated  at  Rockville.  Maryland,  this  isl  day 
of  September  1988 

For  the  Nuclear  Ri^gulatory  Coounission. 
Albert  W,  De  Agazio,  Sr. 
Prefect  Manager.  Pw/ect  Directorate  111-3 
Division  of  Reactor  Projects — ///.  IV.  Vand 
Sppcial  Projects. 

|KP  Doc.  88-2104.1  Filed  9"14~B8:  8:45  am) 
siLUNO  cooc  n$o-oy-m 


POSTAL  RATE  COMMISSION 

I  Docket  No.  A88-8;  Oder  No.  6001 

Honey  Creek.  lA  Kennetti  and  Donna 
Malone,  Petitioners);  Notice  and  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule 

Bpf.irL-  Comrrii».*,iiinera:  Janet  D-  Steiger. 
Chairman;  Palti  Birge  Tyson.  Vice-Chairman; 
)ohn  W.  Crxilcher.  Henry  R  Folsom,  W.H 
"Tn-y'  UBIanc  III. 

Issued  September  B.  1988. 

Docket  Number.  A8B-« 

Name  of  Affected  Post  Office:  Honey 
Creek,  Iowa  SI  542. 


Namels)  of  Petitionarfsf:  Kermelh  and 
Donna  Malone. 

Type  of  Determination.  Closing. 

Date  of  Filings  of  Appeal  Papers: 
September  6. 1988. 

Categories  of  Issues  Apparently 
Raised: 

I.  Effect  on  postal  services  (39  U.S.C. 
404|b)(2)(C)). 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or. 
conversely,  the  determination  made  by 
the  Postal  Ser\'ice  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light  of 
the  120-duy  decision  schedule  (.39  U.S.C 
404(b)(5)).  the  Commission  reserves  the 
right  lo  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the; 
petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 

TVie  Commission  orders: 

(A|  The  record  in  this  appeal  shall  be 
filed  on  or  before  September  21. 1988- 

(B|  The  Secretar>'  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register 

By  the  Commission. 
Cyril  |.  PitUck. 
Acting  Secretary 

(Docket  No.  Aaa-a| 

Honey  Crvek.  Iowa  SI542 
September  6. 19ea~FUing  of  Petllton 
September  8. 1988 — Notice  and  Order  of 

Filing  of  Appeal 
October  3, 1988— Last  duy  of  filing  of 

petitions  10  intervene  (see  39  CFR 

3001.111(b)). 
October  11. 1988 — PKlinoners'  Parlidpant 

Statement  or  tmlial  Brief  {stte  39  CFR 

3001. Il5ia)  and  (b)|. 
Ctelober  31.  1988 — Postal  Service  Answering 

Brief  [see  39  CFR  3001 115(c)| 
November  15. 1986— PetiUoners  Reply  Bnef 

should  Petitioners  chouse  to  file  one  [see  39 

CFR3001.115(dlI 
November  22. 1988— Deadline  for  motions  by 

any  party  requesting  oral  argument  The 

Commission  will  schedule  oral  argument 

only  when  it  ib  a  necessary  addition  to  the 

written  filings  (see  39  CFR  3001.116) 
lanuary4.  1988 — Expiration  of  120-dav 

decisional  schedule  (see  36  USC. 

404fb)(5)), 
|FR  Doc  88-20996  Filed  9-14-88.  8;45  am) 
HLUNO  CODE  r71»-0t-« 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

[Rtlaan  No.  34-26067;  »■  No.  SR-MCC- 

S»-7i 

Self-Regulatory  Organtzatk>ns; 
Proposed  Rule  Change  by  Uldweat 
Clearing  Corporatkm  Relatlr>g  to  Rule 
Changes  and  Procedures  for  Mkfwest 
Clearir>g  Corporation's  Fur>d/Serv 
Service 

Pursuant  to  section  19(b)(tl  of  the 
Securities  Exchange  Act  of  1934.  15 
US.C.  788(b)(1).  notice  is  hereby  given 
that  on  June  14,  1988.  the  Midwest 
Clearmg  Corporation  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  descnbed 
in  Items  I.  II  and  111  below,  which  Items 
have  been  prepared  by  the  seLf- 
regulatory  organization.  The 
Conunission  is  pubbshing  this  notice  to 
sohcit  comments  on  the  proposed  rale 
change  from  interested  persons. 

I.  Self- Regulatory  Organization's 
Statement  of  the  Terms  of  Sutntance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  (a) 
establishes  an  additional  Participants' 
Fund  requirement  for  those  Participants 
using  Midwest  Clearing  Corporation's 
("MCC")  Fund/Serv  Service,  an 
automated  procedure  for  the  other  entrv, 
confirmation,  settlement  and 
registration  of  mutal  fund  transactions, 
(b)  makes  minor  changes  to  the  text  of 
the  proposed  rule  change  previously 
filed  with  the  Commission  (SR-MCC- 
87-5.  submitted  October  20. 1987,  and  (cj 
establishes  procedures  relating  to  the 
processmg  of  Fund/Serv  and  its  use  by 
MCC  Participants. 

n.  Self- Regulatory  Orgeniutioo's 
Statement  of  the  Purpoee  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Chenge 

In  its  filing  with  the  Commission,  the 
self-regulalory  organization  included 
statements  concerning  the  purpose  of 
and  baais  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B)  and  fCI  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Reguiatory  Organization  s 
Statement  of  the  Purpose  of.  and 
Statutory  Boats  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  [i]  establish  an  additional 
deposit  to  the  Participants'  Fund  for 


those  MCC  Participants  uamg  the  Fund/ 
Serv  Service,  (ii)  make  technical 
changes  to  the  text  of  the  Fund/Serv 
proposed  rules  which  make  clear  that 
Fund/Serv  input  and  output  data  may  be 
submitted  directly  to.  or  received  from, 
MCCs  designated  facilities  manager  or 
agcmt.  and  (hi)  estabhsh  procedures  for 
the  operation  of  Fund/Serv 

The  proposed  rule  change  establishes 
an  additional  cash  contribution  for  those 
Participants  using  the  three  dollar 
amounts  and  is  based  on  the  maximum 
size  of  seltlemenl  debits  that  a 
Participant  might  have  with  any  one 
eligible  mutual  fund.  The  limit  is  based 
on  debts  with  any  one  ebgibie  mutual 
fund  group  and  not  on  total  debits  with 
more  than  one  fund  group.  This  is 
because  the  nsk  of  a  multiple  default 
(e.g..  a  default  by  the  Participant  and 
defaults  by  more  than  one  conixa-side 
eligible  mutual  fund  group)  is  less  likely 
than  the  risk  of  a  double  default  (e.g..  a 
default  by  the  Partiapant  and  one 
eligible  mutual  fund  group). 

1'he  proposed  additional  Participants' 
Fund  requirement  is  S5.000  for  debit 
limits  up  to  SlOO.OOa  $10,000  for  debit 
limit  lunita  up  to  S500.000  and  i20,000  for 
debit  limits  of  more  than  S500.000. 
Participants  wUl  accrue  interest  m  thai 
portion  of  the  Participants'  Fund 
allocated  to  Fund/Serv.  In  addition. 
Fund/Serv  settlement  debits  and  credits 
will  Dot  be  included  in  MCCs  normal 
calculation  of  deposits  for  non  Fund/ 
Serv  relating  activity. 

Fund/Serv  differs  from  the 
Continuous  Net  Settlement  System  in 
that  it  is  a  "non-guaranteed"  service. 
MCC  wiij  not  guarantee  or  otherwise 
stand  behind  any  charges  to  a 
Participant  or  a  mutual  fund  group  If  a 
Participants  or  a  mutual  fund  group 
defaulis.  MCC  (or  its  Facilities  Manager) 
will  seek  to  reverse  the  payment  made 
to  the  contra-side.  MCC  will  Incur  a  loss 
if  boLb  the  Participant  and  the  eligible 
mutual  fund  contra-side  default  and  are 
unable  for  whatever  reason  to  repay  the 
credit  ja  "double  default "). 

If  MCC  suffers  a  loss  or  liability 
resultmg  from  Fund/Serv.  MCC  first 
would  recover  that  loss  from  the 
Participant's  Fund/Serv  deposit.  MCC 
would  then  look  to  a  remainder  of  the 
defaulting  Participant's  Partlcipanis 
Fund  deposit  after  it  exhausted  the 
Fund/Serv  deposit.  MCC  would  next 
look  to  the  remaining  Participants' 
Fund/Serv  deposits.  If  these  actions 
were  insufficient  (o  cover  the  losses. 
MCC  would  follow  its  current  loss 
recovery  rules  and  procedures,  e.g., 
recover  the  loss  from  the  Contingency 
Reserve  Fund.  Participants  Fund  or 
existing  undivided  profits  and  retained 
earnings. 

The  proposed  rule  change  also 


contains  clarifying  amendments  to 
MCCs  initial  Fund/Serv  rule  filing  The 
rule  changes  makes  clear  that 
participants  shall  submit  information 
directly  to,  or  receive  output  from 
MCCs  facilities  manager  or  designated 
agent.  NSCC  has  agreed  to  serve  as 
MCCs  facilities  Manager  m  connection 
with  the  processing  of  Fund/Serv 
transactions. 

Finally,  the  proposed  rule  change 
contains  procedures  for  the  processing 
of  Fund/Serv  transactions.  Fund/Serv 
accepts  broker  and  fund  input  either  by 
communications  link  or  magnetic  type. 
Participants  submit  input  to  Fund/Serv 
daily  and  input  is  edited  for  required 
data  .:nd  information. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Secuntifs  Exchange  Act  of  1934,  as 
amended  Ithe  "Act ')  in  that  it  promotes 
the  prompt  and  accurate  clearance  and 
settlement  of  mutual  fund  transactions. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Cutnpetition 

MCC  does  not  belie\'e  that  any 
burdenn  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change, 

(C) Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Hole  Change  Received  from 
Members,  Participants  or  Others 

Comments  have  neither  been  solicited 
nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  uf 
publication  of  this  notice  in  the  Federal 
Rctgister  or  within  such  longer  period  (i| 
as  the  Commissiun  may  designate  up  to 
91)  days  of  such  date  if  ii  finds  such 
long*!r  penod  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  {ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 

will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

IB)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  he  disapproved. 

IV'  Solicitation  of  Comments 

Interested  persons  are  mviled  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persona  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Secunties  &  Exchange 
Commission.  450  Fifth  Street.  NW  . 
Washington  DC  20549.  Copies  of  the 
submiflsion.  all  subaequent  amendment.<; 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
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with  the  Commission,  and  all  wntten 
communications  relating  to  the  propKised 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  SR- 
MCC-"8ft-7  and  should  be  submitted  by 
October  6. 1988.  For  the  Commission  by 
the  Division  of  Market  Regulation, 
pursuant  to  delegated  authority 
Jonathan  G.  Katz. 
Serrflary. 
September  B.  1988. 
\rU  Dijc  S8-21030  Filed  »-14-88;  8:45  am] 

nUJMO  COOC  •01(H}l-« 


I  Ratease  No.  34-26068;  File  Na  Sn-PS£- 

B8-10I 

Self-Regulatory  Organizations;  Pacific 
Stock  Exchange,  Inc^  Order  Approving 
Proposed  Rule  Change 

On  May  31.  1988.  the  Pacific  Slock 
Exchange,  Inc.  ( "PSE"  or  "Exchange") 
submitted  to  the  Secunties  and 
Exchange  Commission  {"Commission"), 
pursuant  to  section  19(b)(1)  under  the 
Secunties  Exchange  Act  of  1934 
i'Act").'  and  Rule  19b-4  thereunder,*  a 
proposed  rule  change  to  allow  members 
to  submit  pre-opening  option  market 
quote  indications. 

The  proposed  rule  change  was  noticed 
in  Securibes  Exchange  Act  Release  No. 
25904  duly  13,  1988),  53  FR  27251  {}\i\y 
19, 1988).  No  comments  were  received 
on  the  proposed  rule  change. 

The  proposed  rule  will  allow  members 
of  a  trading  crowd  to  pro\ide  pre- 
opening  option  market  quote  indications 
for  an  option  in  that  crowd  based  upon 
the  anticipated  opening  price  of  the 
underlying  security.  The  Options  Floor 
Trading  Committee  ("Committee")  will 
designate  options  classes  that  will  be 
eligible  for  pre-opening  option  market 
quote  indications  procedures.  The 
Committee  plans  to  designate  as  eligible 
all  options  classes  whose  underlying 
security  is  sold  over-the-counter  and 
those  option  classes  whose  underlying 
security  shows  little  market  volatility.' 


For  eligible  options  classes,  the  Order 
Book  Official  ("OBO* )  will  request 
market  quote  indications  from  the  crowd 
before  the  Exchange  opens  at  6:30  a.m. 
Pacific  Time  ("P.T.*").  but  no  earlier  than 
6:15  a.m.  (P-T).  If.  after  the  underljing 
security  has  opened,  the  members 
confirm  the  pre-opening  option  market 
quote  Indications,  a  one-price  opening 
will  take  place  for  all  series  in  which 
brokers  in  the  crowd  or  the  OBO  hold 
market  or  executable  limit  orders.  After 
such  orders  have  been  executed,  the 
OBO  will  declare  the  class  open.  If  the 
pre-opening  option  market  quote 
indications  are  not  confirmed,  the  OBO 
will  conduct  a  regular  opening  rotation 
in  that  class.  The  OBO  also  must  direct 
that  an  opening  rotation  take  place  if  the 
following  conditions  exist:  (l)  The  OBO 
fails  to  receive  market  quote  indications 
for  all  series  within  a  class:  *  (2)  the 
underlying  security  opens  substantially 
higher  or  lower  than  the  opening  price 
anticipated  by  the  members  of  the 
crowd  providing  the  pre-opemng  market 
quote  indications;  *  (3)  there  are 
substantial  options  order  imbalances;  or 
(4)  any  unusual  conditions  exist  that 
warrant  an  opening  rotation. 

The  Exchange  slates  that  the  purpose 
of  the  proposed  rule  change  is  to 
decrease  the  amount  of  time  required  to 
obtain  opening  market  quotations  dunng 
the  opening  rotation.  Under  certain 
market  conditions,  such  as  the 
conditions  that  occurred  during  the 
October  1987  rnarket  break,  it  may  take 
up  to  45  minutes  to  obtain  opening 
market  quotations  for  all  series  of  all 
classes  of  options  traded  in  a  particular 
pit.*  On  a  normal  day.  it  takes  15  to  20 


•  15  U£.C.7aM(b  1(11(19(121 

•  17  CFH  240-19t>-4  (19881 

•  The  follnwinji  cnteria  will  be  applied  by  the 
Commillee  lo  all  equity  opuons  traded  upon  the 
E)(cfaan^  •  option  floor  ui  reactiin^  a  delirmlnHlioc 


thai  the  option's  underiying  stock  shows  httle 
duriel  volatility:  (1|  The  ateraae  dirTemncc 
between  the  doatng  pnce  and  the  opemnii  price  of 
the  undertylng  lecunty  m^aaured  dail>  over  8  two- 
month  penod  must  be  V*  point  or  less  and  |2|  th» 
average  daily  votume  of  options  contracts  tra  Je<1  on 
the  opening  in  the  class  over  the  same  two-mon'h 
period  may  no*  exci^d  100  conirar.tB  Once  an 
opUon  cJasB  has  been  destJEnated  as  elixitile  for  pr»- 
opening  procedures,  It  wiU  remain  eligibie  until  the 
Cununittee  n^dkes  a  delermmation  thai  it  is  no 
Uinger  eligible,  L^eilet  from  T  Glen  Stanton.  Staff 
AttofTiey  PSK,  to  |<.isenh  fxtTVy   Branch  Chief. 
CummissioD.  deked  tune  20,  1U6S 

*  Telephone  con  versa  Hon  tjetwetai  T  Gien 
SltintOD.  Sieff  Attome>   PSE.  and  M«r>'  Revt-11, 
Anomey.  Commission.  Au^cusl  31. 19B8 

•  Ttie  Exchanjc  intends  that  the  term 
"substaotialiy''  shall  mean  a  chArifie  of  more  ihso  % 
of  a  point  ID  tt»  (ipenmji  pncr  of  the  tinderlying 
security  Letter  fivm  T  L-Wa  Sianion,  Stall 
AMomey.  PSE,  to  |u8i-pb  Fure>  Branch  Chief. 
Comnuuion.  dated  Aajtust  24.  1988. 

'Telephone  conversation  between T  Glen 
Slanlon.  Staff  Anome>,  PSE.  and  Mary  ReveiL 
AHomey.  Commission.  )ut)  iZ.  1966. 


minutes  to  obtain  opening  market 
quotations  for  all  senes  of  all  classes  of 
options  traded  on  the  Exchange  floor. ^ 

During  a  trading  rotation,  bids,  offers, 
and  transactions  may  occur  only  in  one 
or  a  few  specified  options  series  at  a 
time,  and  trading  may  not  occur  in  any 
series  until  it  has  been  reached  in  the 
rotation.  All  exchanges  attempt  lo 
complete  opening  rotations  as  quickly  es 
possible  in  order  that  free  trading  may 
commence  shortly  after  the  opening  of 
an  exchange.  Free  trading  is  critical  to 
the  effectuation  by  market  makers  of 
certain  options  strategies,  including 
hedging  strategies  that  require  positions 
to  be  taken  in  different  senes  in  the 
same  class.  Furthermore,  customer 
orders  received  by  an  exchange  after  the 
opening  of  the  series  Involved  cannot  be 
executed  until  after  free  trading 
commences.  As  a  result  an  order  in  a 
series  that  opened  near  the  beginning  of 
a  lengthy  rotation  may  not  be  executed 
until  the  opening  rotation  has  concluded 
and  free  trading  has  begun.  This  may 
not  occur  until  long  after  the  order  was 
entered 

The  Commission  finds  that  the 
proposed  mie  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  6  *  and  the  rules 
and  regulations  thereunder.  The 
Commission  believes  that  the 
procedures  proposed  by  the  PSE  will 
remove  impedimenis  to  and  perfect  the 
mechanism  of  a  free  and  open  options 
market  by  decreasing  the  time  required 
to  obtain  opening  market  quotations  and 
allowing  free  traduig  to  commence  as 
quickly  as  possible  after  the  opening  of 
the  Exchange.  Expedited  free  trading 
will  allow  market  makers  to  engage  m 
hedging  strategies  as  soon  as  possible 
after  the  opening  of  the  Exchange,  and 
also  will  result  in  prompt  execution  of 
customer  orders.  In  this  regard,  the 
PSE's  proposal  is  consistent  with  a 
recommedation  contained  in  The 
October  1987  Market  Break  Report  by 
the  Commission  staff,  that  the  options 
exchanges  should  reexamine  their  rules 
governing  opening  rotations.*  Moreover, 
the  PSE  has  designed  procedures  to 
ensure  that  pre-opening  quote 
indications  are  not  stale  by  the  opening 
of  trading  in  the  underlying  security,  and 
would  not  result  in  executions  that  are 


'  Telephone  caovereabuo  between  T.  Glen 
Suolon.  Staff  Altoroey.  PSE.  and  Mary  Revell. 
Alloraey.  ConmuMioa.  )uly  12. 1988 

•l5U.S.C.7af(lfla2J 

*  The  October  WB?  Market  BreaA  al  6-21 
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inconsistent  with  the  security's  opening 
price. 

It  therefore  is  ordered,  ptirmant  to 
section  19(b)(2)  of  the  Acl,'°  that  ihe 
proposed  rule  change  U  approved- 

For  the  Conumstlon.  by  the  Divttlon  of 
MdHcet  Reguiabon,  punuani  to  delegated 
authority." 

Dated:  September  0, 1066. 

Shirley  E.  HoUts. 

A  S3rstant  Secretory 

[FR  Doc.  M-21031  Filed  9-l«-ae;  8:45  «in| 

BILUMa  OOOC  MH0-01-« 

[Rc»eaa«  No.  IC-16560:  812-7021) 

American  Tax  Credit  Properties  LP^ 
Notice  of  Appltcatlon 

September  9.  1988. 

AOENCY:  Securitfefl  and  Exchange 
Commission.  SEC. 

acdoh:  Notice  of  ApplicaUon  for 
Exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

Applicant.  American  Tax  Credit 
Properties  LP. 

Relevant  1940  Act  SecUons: 
Exemption  tmder  section  6(c)  hxym  all 
provisions  of  the  1D40  Act. 

SUMMARY  OF  APPUCATTON:  Applicant 
seeks  an  order  exempting  the 
Partnership  from  aJJ  provisions  of  the 
Act  and  rules  thereunder  (o  permit  the 
Partnership  to  invest  in  other  limited 
partnerships  that  in  turn  will  engage  in 
the  ownership,  and  possibly 
development  or  rehabilitation  of  low 
and  moderate  income  housing  projects, 
which  ownership  is  expected  to 
generate  certain  credits  allowable  under 
the  Internal  Revenue  Code  of  1986 
(Code")  for  investments  in  low  and 
moderate  income  housing  projects. 

nuNO  DATt:  The  application  was  filed 
on  April  22, 1986  and  amended  on 
September  9, 1988. 

Hearing  or  Notification  of  Hearing:  U 
no  iieahng  is  ordered,  the  Application 
wtU  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  identified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
October  4. 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Apphcant  with  the  request  either 
personally  or  by  mail,  and  aiso  send  it  to 


0  15  U-S-C  7ai(bH2  110821 

■  17  cm  2oa30^«)(U)  tiasii. 


the  SecreUry  of  the  SEC  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificale.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
AOOHESacs:  Secretary.  SEC,  450  5ih 
Street.  NW..  Washington,  DC  20649. 
Applicant  570  Taxter  Road.  Suite  420. 
Elmsford,  New  York  10523. 
FOfl  nWTMin  MTOMMATION  CONTACT: 
Barbara  Chretien-Dar.  Law  Clerk  (202) 
272-3022  or  Curtis  R.  1  lUhard,  Special 
Counsel  (202)  272-^030  (Divis)on  of 
Investment  Management  Office  of 
Investment  Company  Regulation). 

SU^rUMDITAItV  MFOfUAATION: 

Following  is  a  summary  of  the 
Application;  the  complete  Application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person,  or 
the  SECs  commercial  copier  (BOO)  231- 
3282  (in  Maryland  (301 )  258-4300). 

Appticaot's  RepraMntatioiia: 

1.  The  partnership  whs  formed  under 
the  Delaware  Revised  Uniform  Limited 
Partnership  Act  on  February  12. 1988.  as 
a  vehicle  for  eqtJity  Investment  in  other 
limited  partnerships  which  will  engage 
in  the  ownership,  and  possibly 
development  or  rehabilitation  of  low 
and  moderate  income  housing  (the 
"Properties")  assisted  by  governmental 
loan  and  subsidy  assistance  progrttms. 
The  ownership  of  such  Properties  is 
expected  to  generate  certain  tax  credits 
allowable  under  the  Internal  Revenue 
Code  ("Low  Income  Credits").  The 
Partnership  will  operate  as  a  "two-tier" 
entity,  i,e..  the  Partnership,  as  a  limited 
partner,  will  invest  in  other  limited 
partnerships  ("Local  Partnerships').  TTie 
Partnership  will  normally  acquire  a  90- 
99%  Interest  tn  the  profits,  losses  and  tax 
credits  of  the  Local  Partnership,  with  the 
balance  remaining  with  the  loca] 
General  Partner.  The  Partnership's 
principal  investment  objectives  are  to 
invest  in  other  limited  partnerships 
which  own  and  operate  real  estate  in  a 
manner  which  will:  (i)  Provide  Limited 
Partners  (as  defined)  with  low  income 
credits  (and,  to  a  lesser  extent 
rehabilitation  credits)  that  they  may  use 
to  offset  their  federal  income  tax 
liability;  (ii]  allocate  passive  losses  to 
individual  Limited  Partners  to  offset 
passive  income  that  they  may  realize 
from  rental  real  estate  investments  and 
other  passive  activities,  and  allocate 
passive  losses  to  corporate  Limited 
Partners  to  o^set  active  business 
income:  and  (lii)  preserve  and  protect 
the  Partnership  capital.  In  addition,  the 
Partnership  will  seek,  to  the  extent 
feasible,  to  provide  to  the  Limited 
Partners  distnbutions  of  cash,  if  any, 
from  the  operations  of  the  Properties 


and  distributions  of  sale  or  refinancing 
proceeds,  if  any,  upon  the  disposition  or 
refinancing  of  the  Properties,  la  no  case 
will  investments  be  made  in  Propertips 
that  are  not  eligible  for  I^w  Income 
Credits  (as  detmed). 

2,  On  March  1. 1988.  the  Partnership 
filed  a  Registration  Statement  as 
amended  and  supplemented  to  date,  on 
Form  S-ll  (File  No.  33-20391)  (the 

■  Registration  Statement'*)  with  the  SEC 
under  the  Secunties  Act  of  1933.  as 
amended  (the  "Securities  Act"),  which 
was  declared  effective  on  May  4, 198B. 
pursuant  to  which  the  Partnership  is 
offering  publicly  35.000  units  of  limited 
partnership  mterest  at  $1,000  per  unit 
(the  "Unit").  To  date,  the  Partnership 
has  sold  23,e03  Units  for  $23,603,000 
(less  sales  commissions)  and  it  has  been 
determined  that  the  offenng  will 
terminate  no  later  than  December  31, 
1988.  The  Partnership  has  registered 
with  the  SEC  a  total  of  50.000  units 
because  Merrill  Lynch,  Pierce,  Fenner  * 
Smith  incorporated  (the  "Selling 
Agent"),  the  Partnership  and  Richman 
Tax  Credit  Properties  LP.,  the 
Partnership's  general  partner  ("General 
Partner^  have  the  nght  exercisable  by 
mutual  agreement  to  sell  (on  the  same 
terms  and  conditions  as  the  other  Units) 
up  to  an  additional  15.000  Units  on 
t«?haif  of  the  Partnership.  Purchasers  of 
Units  will  become  limited  partners 
(Limited  Partners")  of  the  Partnership. 

3.  Offers  to  sell  and  sales  to  the  public 
of  the  Units  are  proposed  to  be  effected 
through  the  Selling  Agent.  The  Selling 
Agent  will  use  its  "best  efforts"  to 
obtain  subscriptions  for  Units,  Howevei. 
any  subscriptions  for  Units  must  be 
approved  by  the  General  Partner,  whicl 
approval  shall  be  conditioned  upon 
representations  as  to  suitability  of  the 
investment  for  each  subscriber.  Each 
subscriber  will  represent,  among  other 
things,  that  he  meets  the  general 
investor  suitability  standards 
established  by  the  Partnership  and  the 
General  Partner.  Such  general  investor 
suitability  standards  provide,  among 
other  things,  that  investment  in  the 
Partnership  is  suitable  only  for  an 
investor  (a  "Qualified  Investor")  who 
meets  the  following  requirements: 

(a)  In  the  case  of  an  investor  that  is  a 
corporation,  a  corporation  subject  to 
Subchapter  S  of  the  Code,  as  amended 
to  dfltH.  and  C  Corporations  fhdt  are 
personal  service  corporations  that 
reasonably  expect  to  Have  substantial 
unsheltered  passive  activity  income,  or 

(b)  In  the  case  of  noncorporate 
investors,  such  investor  reasonably 
expects  to  have  an  annual  adjusted 
gross  income,  and  married  investors 
expect  to  have  a  combined  annual 
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adjusted  gross  income,  of  $200,000  or 
less  in  each  year  in  which  they  will  be 
allocated  low  income  credits  or  who 
have  substantial  unsheltered  passive 
activity  income. 

In  addition,  e  subscriber  must 
represent  that  he — 

(i)  Has  a  net  worth  (exclusive  of 
home,  home  furnishings  and  personal 
automobiles)  of  at  least  $30,000  and  an 
annual  gross  income  of  not  less  than 
S30.000. 

(ii|  Has  a  net  worth  (exclusive  of 
home,  home  furnishings  and  personal 
automobiles)  of  at  least  $75,000.  or 

(iii)  Is  purchasing  in  a  fiduciary 
capacity  for  a  person  or  entity  having 
the  net  worth  and  annual  gross  income 
as  set  forth  in  clause  (i)  or  such  net 
worth  as  set  forth  in  clause  (ii). 

Units  will  be  sold  in  certain  states 
only  to  persons  who  meet  additional  or 
alternative  standards  which  will  be  set 
forth  in  the  Prospectus,  any  supplement 
to  the  Prospectus,  the  Subscription 
Agreement  or  the  suitability  standards 
set  forth  in  Exhibit  C  to  the  Prospectus: 
Provided,  however.  That  in  no  event 
shall  the  Partnership  employ  any  such 
suitability  standard  which  is  less 
restrictive  than  that  set  forth  herein. 
Further,  it  is  required  that  prior  to 
admission  to  the  Partnership  as  a 
Limited  Partner,  each  proposed 
transferee  must  deliver  lo  the  General 
Partner  evidence  of  the  suitability  of  his 
investment.  The  Partnership's  Amended 
and  Restated  Agreement  of  Limited 
Partnership  (the  "Partnership 
Agreement")  imposes  substantial 
restrictions  on  transferability  of  the 
Units.  The  Partnership  believes  that  the 
suitability  standards  set  forth  above  are 
ronsistenl  with  the  requirements  in 
Investment  Company  Act  Release  No. 
H45tt  (August  9,  1974)  ("Release  &456") 
and  are  consistent  with  the  guidelines  of 
those  states  which  prescribe  suitability 
standards. 

4.  All  proceeds  of  the  public  offering 
of  Units  initially  will  be  placed  in  an 
escrow  account  with  Security  Pacific 
National  Trust  Company  (New  York). 
On  August  19, 1968.  funds  held  in 
escrow  were  released  and  will  be 
invested  or  held  in  trust  pending 
investment.  Any  net  proceeds  of  the 
offering  which  the  Partnershir  has  not 
invested  in  Loca)  Partnerships  or 
applied  to  reserves  will  be  returned  by 
the  Partnership  lo  the  Limited  Partners 
pro  rata  as  a  return  of  capital. 

During  the  operation  of  the 
Partnership,  the 'Partnership  Mrill  invest 
any  net  proceeds  not  immediately 
utilized  to  acquire  Local  Partnership 
interests  or  for  other  Partnership 
purposes  (such  as  the  possible 
establishment  of  an  initial  reserve  equal 


to  4.5%  to  5.5*%  of  the  gross  proceeds)  in 
permitted  interim  investments  including. 
without  limitation,  (i)  municipal 
obligations  rated  "A"  or  belter  by  a 
recognized  rating  agency:  (ii)  direct 
obligations  of,  or  obligations 
unconditionally  guaranteed  by.  the 
LIniled  Stales  or  any  agency  thereof;  (iii) 
commercial  paper  rated  in  the  two 
highest  categories  by  Moody's  Investors 
Service.  Inc.  and  by  Standard  &  Poor's 
Corporation;  (iv)  certificates  of  deposit 
or  Eurodollar  certificates  of  deposit 
issued  by  certain  commercial  banks;  (v) 
debt  securities  issued  by  corporations 
rated  "A"  or  better  by  a  recognized 
rating  agency,  provided  that  a  dealer 
which  IS  a  member  of  the  New  York 
Stock  Exchange  maintains  a  regular 
market  in  such  securities;  (vi) 
collateralized  repurchase  agreements 
with  domestic  banks  having  a  duration 
no  longer  than  60  days:  and  (vu)  shares 
of  any  open-end  investment  company, 
as  defined  in  the  Act  which  has  assets 
of  not  less  than  $200  million  and  invests 
primarily  in  securities  of  the  type 
enumerated  above.  After  the  Partnership 
has  made  an  initial  capital  contribution 
to  a  Loca)  Partnership,  other  funds 
allocated  for  subsequent  investment  in 
that  Loc-al  Partnership  will  be  invested 
temporarily  by  the  Partnership  in 
investments  referred  to  above.  The 
determination  of  whether  lo  distribute 
earnings  from  investments  of  such  funds 
or  to  utilize  such  earnings  for  other 
Partnership  purposes,  including 
investment  in  other  Local  Partnerships, 
will  be  made  by  the  General  Partner. 

5.  The  Partnership  will  be  controlled 
by  the  General  Partner,  while  the 
Limited  Partners,  consistent  with  their 
limited  liability  status,  will  not  be 
entitled  to  participate  in  the  control  of 
business  of  the  Partnership.  Limited 
Partners  owning  a  majority  of 
Partnership  interests,  however,  will 
have  the  right  to  amend  the  Partnership 
Agreement  (subject  to  certain 
limitationa),  remove  the  General  Partner 
and  elect  a  rpplacemenl  therefor,  and  to 
dissolve  the  Partnership.  In  addition, 
under  the  Partnership  Agreement  each 
Limited  Partner  is  entitled  to  review  all 
books  and  records  of  the  Partnership  at 
any  and  all  reasonable  times. 

6.  The  Selling  Agent  will  receive 
commissions  of  up  to  $80  per  Unit  In 
addition,  the  Selling  Agent  will  be 
reimbursed  by  the  Partnership  or  the 
General  Partner  up  to  the  limits 
specified  in  the  Prospectus  for  out-of- 
pocket  expanses  mcurred  by  it  in 
connection  with  the  offering.  Selling 
commissions  based  on  8%  of  the  gross 
proceeds  customarily  are  charged  in 
securities  offerings  of  this  type  and  are 
consistent  with  the  guidelines  of  the 


National  Association  of  Securities 
Dealers.  Inc. 

7.  The  Genera]  Partner  and  its 
affihates  will  receive  substantial  fees 
and  compensation  from  the  Partnership. 
Further,  the  local  general  partners  will 
receive  substantial  fees  and 
compensation  from  each  Local 
Partnership.  In  addition  to  fees  and 
interests,  the  Genera!  Partner  and  its 
affiliates  will  be  allocated  generally  1"^ 
of  profits  and  losses  of  the  Partnership 
for  lax  purposes. 

8.  All  compensation  to  be  paid  to  the 
General  Partner  and  its  affiliates  is 
specified  in  the  Partnership  Agreement 
and  Prospectus,  and  no  compensation 
will  be  payable  to  the  General  Partner, 
or  any  of  its  affiliates,  not  bo  specified. 
The  substantial  fees  and  other  forms  of 
compensation  that  wall  be  paid  lo  the 
General  Partner  and  its  affiliates  will 
not  have  been  arrived  at  through  arm's 
length  negotiations.  All  such 
compensation,  however,  is  beheved  to 
be  fair  and  on  terms  no  less  favorable  to 
the  Partnership  than  would  be  the  case 
if  such  terms  had  been  negotiated  with 
independent  third  parties.  Further,  the 
Partnership  believes  that  such 
compensation  meets  all  applicable 
guidelines  necessary  to  permit  the  Units 
to  be  offered  and  sold  in  the  vanous 
states  which  prescnbe  such  guidehnes, 
including  without  hmitalion.  the 
statement  of  policy  adopted  by  the 
North  American  Securities 
Administrators  Association.  Inc. 
applicable  to  real  estate  programs  in  the 
form  of  limited  partnerships. 

9.  The  Partnership  has  received  an 
opinion  of  counsel  that  it  is  nol  required 
to  register  as  an  investment  company 
under  the  Act 

Applicant's  Legal  Condusicm: 

1.  Without  concedmg  that  the 
Partnership  is  an  investment  company 
as  defined  in  the  .Act  the  Applicant 
asserts  thai  the  exemption  of  the 
Partnership  from  all  provisions  of  the 
Act  pursuant  to  section  6(c)  of  the  Act  is 
both  necessar>'  and  appropnate  in  the 
public  interest  because:  (a)  Investment 
in  low  and  moderate  income  housing  m 
accordance  with  the  national  policy 
expressed  in  Title  IX  of  the  Housing  and 
Urban  Development  Act  of  1968  is  not 
economically  suitable  for  private 
investors  without  the  tax  and 
organizational  advantages  of  the  limited 
partnership  form,  (b)  the  limited 
partnership  structure  provides  the  only 
means  of  bringing  private  equity  capital 
into  such  housing,  particularly  because 
pubhc  investors  typically  consider 
investment  in  low  and  moderate  income 
housing  programs  as  involving  greater 
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risk  than  real  estate  investment 
generally;  (c)  the  limited  partnership 
form  insulates  each  limited  partner  fram 
persooal  liability  and  linuti  &nancicil 
nak  incurred  by  the  limited  partner  to 
the  amount  he  has  invested  in  the 
program,  while  also  allowing  the  limited 
partner  to  daun  on  his  Individual  tax 
return  his  proportionate  share  of  the 
credits,  income  and  losses  from  the 
investment;  (d)  the  bmited  partnership 
form  of  organization  creates  manifest 
problems  m  connection  with 
Fundamental  provisions  of  the  Act,  such 
as  the  requirement  of  annual  approval 
by  investors  of  a  management  contract 
and  the  requirements  concerning 
election  of  directors  and  the  termination 
of  the  management  contract;  and  (e)  real 
estate  limited  partnerships  such  as  the 
Partnership  generally  cannot  comply 
with  the  asset  coverage  limitations 
imposed  by  section  18  of  the  Act  Thus, 
an  exemption  from  these  basic 
provisions  is  necessary  and  appropriate 
so  as  not  to  discourage  use  of  the  two- 
tier  limited  partnership  entity,  and  thus 
frustrate  the  public  policy  eitabbshed 
by  the  housing  laws. 

2.  The  Partnership  does  not  intend  to 
trade  in  temporary  investments,  or 
investments  of  reserves  or  conunitted 
funds,  and  there  will  be  no  investment 
speculation  by  the  Partnership;  the 
Partnership  wili  own  and  hold  these 
short-term  securities  on  a  temporary 
basis  pending  their  complete  investment 
in  Local  Partnerships  in  accordance  with 
the  stated  purposes  of  the  Partnership. 
Further,  it  \b  the  Partnership's  intention 
to  apply  capita]  raised  in  Its  public 
offering  to  the  acquisition  of  Local 
Partnership  interests  as  soon  as 
possible 

3.  The  contemplated  arrangement  of 
the  Partnership  is  not  susceptible  to 
abuses  of  the  sort  the  Act  was  designed 
to  remedy  The  suitability  standards 
described  above,  the  requirements  for 
fair  dealing  provided  by  the 
Partnership's  govermng  instnunents. 
and  pertinent  governmental  regulations 
imposed  on  each  Local  Partnership  by 
various  Federal,  State  and  local 
agencies,  provide  protection  to  investors 
in  Units  comparable  to.  and  m  some 
respects  greater  than,  that  provided  by 
the  Act. 

For  the  Commission,  by  tfw  DtviBion  of 
Investment  Management  under  delegated 
ButlMrlty. 
SUriey  E.  Hoffis, 

Assistant  Secretary 

[FR  Doc  88-21032  Hied  9-H~a8;  ft45  am] 


[ReiMM  Mo.  SlPA-149;  Fil«  No.  SIPC  M-1 ) 

Securities  Investor  Protection 
Corporation;  Order  Approving 
Proposed  Bylaw  Change  Relating  to 
SIPC  Fund  Assessments  on  SIPC 
Members 

On  June  22,  1988.  the  Secunlies 
Investor  Pretet.-tKm  Corporation  f  "SfPC") 
filed  with  the  Securities  and  Exchange 
Commission,  pursuant  to  section  3(etfl) 
of  the  Securities  Investor  Protection  Act 
nf  1970  I'SfPA"!.  15  US  C.  78ccc(e)(l).  a 
proposed  bylaw  change, 

I.  Descriptioo  of  Proposed  Bylaw 
Chaagfl 

The  proposed  byiaw  change  would 
amend  section  l[a|  of  Article  6of  SIPC's 
bylaws  regarding  SIPC  Fund 
assessments  on  SIPC's  members  '  The 
bylaw  change  provides  that,  beginning 
on  January  1.  1989.  each  SIPC  member 
will  be  required  to  pay  assessments  at 
the  rate  of  Vi «  of  1  percent  nf  its  gross 
revenues  from  the  serunlies  busmess, 
with  a  mmimum  assessment  ijf  S150  per 
annum  Currently,  each  SIPC  member's 
assessment  is  SlOO  per  annum  The  SIPC 
bylaw  change  also  provides  that  if  SIPC 
determines  that  the  SIPC  Fund  '  totals 
or  is  reasonably  likely  to  total  less  than 
S250  million,  the  amount  of  each 
member's  assessment  shall  be  V4  of  1 
percent  of  such  member's  gross 
revenues  from  (he  securities  bumness 
(rather  than  ^  of  1  percent  as  is 
currently  provided)  ■  SIPC  indicates  that 
the  SIPC  Board  of  Directors  ("SIPC 
Board")  took  these  actions  after 
consultation  with  represontatives  of 
vanous  self-regulatory  and  securities 
industry  organizations  and  the 
Commission. 

SIPC  indicates  that  the  SIPC  Fund 
currently  totals  approximately  S3fl8 
million,  and  that  SIPC  maintains  a  S500 
million  confirmed  line  of  credit  with  a 
consortium  of  banks  SIPC  indicates  that 
while  these  amounts,  coupled  with  its 
statutory  right  to  borrow  up  to  $1  billion 
from  the  U.S  Treasury  Department 
through  the  Commission,  appear,  in  light 


'  All  broker  tle«Un  rcglMarMl  under  sactMO  l&|b) 
of  'Me  S^iruT\i\f»  Rxrii«nge  Arl  at  IB34.  with  som* 
■ninor  Bxc^pdon*.  are  SIPC  memtw-f* 

'  The  SfPT  Fund  nmsiili  of  casb  «nd  amounts 
mveBtad  in  VS.  xovemDent  or  ^fenry  twurHiga 

'  Section  lldt  ol  Arncit  S  mrreniiy  provuW  thai 
if  SIPC  d«tennines  \ha\  Uie  SUt.  Fuod  loisls  or  b 
r«akrjr.dh!>  Ukejy  'u  lutdi  ihm  ^n^n  ;;  i  t;:^rmiUun. 
!fie  amouni  nf  earJi  iTt«mtM^r  *  aa»«uaipn[  fthijll  bif 
W  of  1  prrceni  of  such  rrwmbrr  i  crrru  rrv^nuM 
fmm  ihf  M>cttnttps  buatncM.  Iti)fl90  miUian.  lh« 
amount  of  each  member '■  aaasansem  aball  be  v*  o( 
1  percent  of  audi  atembti  t  ^roaa  reveoua*  fran  tha 
Mcunt'ffa  tmsinsM  and  [ut]  $100  milluin.  the  atnounl 
of  each  fRf>mb«r'fl  astt^irmtrnt  shalt  be  ^  afl 
(rtrcaal  of  tuch  taetntfr'*  jitum  rrvwmtn  fram  the 
MCuntiaal 


of  SlPCa  historical  experience,  to  be 
sufficient  to  enable  SIPC  to  carry  out  its 
anticipatpd  responsibilities  the  SIPC 
Board  believes  that  it  it  appropriate  (o 
increase  gradually  SIPC  s  resources. 
SIPC  indicates  that  the  SIPC  Board 
chose  a  commencement  date  of  January 

I.  1989.  so  as  to  give  SIPC  members 
ample  time  to  plan  for  this  expense  and 
to  give  the  collection  agents  (the  self- 
regulatory  organizations)  time  to 
prepare  for  these  changes  SIPC  further 
states  that  the  SIPC  Board  seleL-ted  *i« 
of  1  percent  as  a  rate  that  would  not 
prove  too  onerous  for  the  securities 
industry,  but  would,  over  a  reasonable 
period  of  time,  add  substantially  to  the 
SIPC  Fund.  SIPC  states  that  the  SIPC 
Board  increased  the  mmimum 
assessment  from  S\00  per  annum  to  $150 
because  it  believes  that  all  registered 
broker-dealers  benefit  from  the  SIPC 
program  and  should  pay  a  reasonable 
amount  to  support  that  program.  SIPC 
notes  that  SIPA  does  not  permit  a 
greater  minimum  assessment  than  $150 
per  annum. 

Finally,  in  the  past.  SIPC  assessments 
based  on  gross  revenues  were  coUectt'd 
on  a  quarterly  basis.  In  order  to  simplify 
the  collection  process.  SIPC  expects  to 
collect  assessmenU  on  a  semi-annual 
basis  for  the  first  year,  SIPC  stales  that 
the  frequency  of  collection  will  be 
reviewed  next  |une, 

II.  Request  for  PuWic  Connnent 

Section  3(e)(1)  of  Sli'A  provides  that 
SIPC  must  file  with  the  Cv)mmis8ion  a 
copy  of  proposed  bylaw  changes  That 
section  further  provides  that  bylaw 
changes  shall  take  effect  30  days  after 
filing,  unless  the  Commission  either  [i) 
disapproves  the  change  as  contrary  to 
the  public  uiterest  or  the  purposes  of 
SIPA.  or  (ii)  finds  that  the  change 
involves  a  matter  of  such  sigmlicant 
public  interest  thai  publu  comment 
should  be  obtained.  In  which  case,  the 
Commission  may  after  notifying  SIPC  in 
writing  of  such  finding,  require  that  the 
proposed  bylaw  change  be  considered 
by  the  same  procedures  as  a  SIPC 
proposed  rule  change. 

The  SIPC  Fund  which  is  built  from 
assessments  on  its  members  and 
interest  earned  on  the  Fund,  is  used  for 
the  protection  of  customers  of  members 
liquidated  under  SIPA  to  maintain 
investor  confidence  in  the  securities 
markets,  In  light  of  this  fact  and  the 
significant  market  developments  since 
October  1067.  the  Commission  found 
that  the  proposed  bylaw  change 
involves  a  matter  of  significant  public 
interest,  that  public  comment  should  be 
obtained,  and  that  the  procedures 
applicable  to  proposed  SIPC  rule 
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changes  in  section  3(e)(2)  of  SIPA  should 
be  followed.  As  required  by  section 
3(e)(l}  of  SiPA.  the  Commission  notified 
SIPC  in  wnting  of  its  finding. 

Notice  of  the  Commission's  action 
including  its  request  for  pubhc  comment 
on  the  proposed  bylaw  chiinge  and 
notice  of  the  proposed  bylaw  change 
together  with  the  terms  of  substance  of 
the  proposed  bylaw  change  were  given 
by  the  issuance  of  a  Commission  release 
(Securities  hivestor  Protection  Act 
Release  No.  147,  |uly  14.  1988)  and  by 
publication  in  the  Federal  Register  (53 
FR  27590.  July  21. 198fl).  The  comment 
period  expired  on  August  11. 1988  and 
no  comments  were  received  on  the 
proposal.* 

III.  Approval  of  Proposed  Bylaw  Change 

The  Commission  believes  that  SIPCs 
proposed  actions  provide  substantial 
protections  for  customers  of  broker- 
dealers  liquidated  under  SIPA.  The 
Commission  believes  that  revenue 
based  assessments  will,  over  time, 
increase  the  size  of  the  SIPC  Fund  and 
promote  investor  confidence.  In  this 
connection,  the  Commission  believes 
that  a  gradual  increase  in  the  size  of  the 
SIPC  fund  is  prudent  particularly  in  light 
of  the  large  short-term  allocation  of 
funds  which  would  likely  be  necessary 
in  the  unlikely  event  of  a  liquidation  of  a 
large  broker-dealc-r.  T^e  S150  minimum 
assessment  will  represent  an  increase  of 
S30  over  the  current  minimum 
assessment  and  will  apply  to  all  SIPC 
members,  including  firms  that  do  not 
rarry  customer  accounts  or  hold 
ruslnmer  funds  and  securities.  The 
Commission  believes,  however,  that  all 
SII'C  firms  benefit  from  participation  in 
the  securities  markets  and  should 
contribute  to  a  fund  which  maintains 
investor  confidence  in  the  securities 
markets  thus  redounding  to  their  benefit. 

Accordingly,  the  Commission  finds 
that  the  proposed  SIPC  bylaw  change  is 
in  the  public  interest  and  is  consistent 
with  the  purposes  of  the  SIPA, 

It  in  therefore  ordered  by  the 
Commission,  pursuant  to  section  3(e)(2) 
of  the  SIPA.  that  the  above-mentioned 
proposed  bylaw  change  be.  and  hereby 
is.  approved. 

By  the  Commission, 
lonsthao  G.  Katx, 

Secretary. 

Dated:  Seplember  9. 1986 
(FR  Doc.  88-21029  Filed  9-14-Afl;  B:4S  am] 
BIUJMO  COOC  BOIV-OI-N 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Htghway  Administration 

Environmental  Impact  Statement; 
Prince  WiRlam  County.  VA 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent 

summary:  The  FHW'A  is  issuing  tiiis 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Prince  Wilham  County.  Virginia. 
FOn  FURT>4ER  INFORMATION  CONTACT: 
George  E-  Kui..  jr..  District  Elnginecr. 
Federal  Highway  Administration.  P.O, 
Box  10045.  Richmond.  Virginia  23240- 
0045,  Telephone  (804)  771-2380. 
SUPPLEMENTARY  INFORMATKm:  The 
FHW'A,  in  cooperation  with  the  Virginia 
Department  of  Transportation  (VDOT). 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
construct  a  dual-tane  facility  along 
existing  Route  234  from  Route  1  at 
Dumfries  to  Route  549  at  Lirostrong  in 
the  County  of  Prince  William.  Virginia. 

The  project  will  involve  construction 
along  the  existing  facility  for  the  entire 
length  of  the  project.  The  environmental 
study  limits  of  the  project  are  along  the 
existing  Route  234  corridor  from  Route  1 
to  Route  549,  for  a  total  length  of  about 
13  miles. 

The  proposed  project  will  upgrade 
Route  234  to  a  four-lane,  divided  facility. 
In  conjunction  with  the  proposed  Route 
234  Manassas  Bypass,  the  subject 
project  will  provide  a  continuous  four- 
lane  divided  {ficility  between  Route  1-95 
to  the  south  and  Route  1-66  to  the  north. 
The  project  will  enhance  the  level  of 
service,  capacity  and  safety  of  the 
facility. 

AllematWes  under  consideration 
include:  (1)  Taking  no  action:  and  (2) 
widening  to  a  four-lane  divided  facility 
within  the  existing  Route  234  corridor, 
which  will  include  widening  to  the  east 
and  west.  Begments  on  new  location, 
and  combinations  thereof 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State  and  local 
agencies.  No  formal  scoping  meeting  is 
planned  at  thU  time.  The  Draft  FJS  w.U 
be  available  for  public  end  agency 
review  and  comment. 

Following  the  publication  of  the  Draft 
EIS,  a  combined  location  and  design 
public  hearing  will  be  held.  Public  notice 
will  be  given  of  the  time  and  place  of  the 
hearings.  A  public  information  meeting 
will  also  tie  held  during  the  early 
planning  stages  to  informally  present  the 


proposed  aUemative«  lo  the  general 
public. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  Euggestions 
are  invited  from  all  inleresled  parties. 
Comments  and  suggestions  concerning 
the  proposed  action  and  the  EIS  should 
be  directed  to  the  FHWA  at  the  address 
provided  above. 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Research.  Planning  and 
Construction.  The  provisions  of 
F.xecutive  order  13372  regarding  Stale 
and  local  review  of  Federal  and 
Federally  assisted  programs  and 
projects  apply  to  this  project 

iKSued  on:  September  9, 198S 
George  C-  Kirk.  |r.. 

District  Engineer.  Richmond.  Virginia- 
IFR  tDoc  88-20983  Filed  »-14^BB:  a45  Bm| 
BMJJNQ  CODE  a»W-22-« 


DEPARTMENT  OF  THE  TREASURY 

Public  Infofmation  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Uiile:  Seplembt-r  12.  IBbft. 

The  Department  of  Treasury  has 

submitted  the  following  public 
information  collection  requiremenl|s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  95-511.  Copies  of  the 
submiBsionIs)  may  be  obtained  by 
calling  the  Treasur>'  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  re\iewer  listed 
and  to  the  Treasur)-  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2224.  15th  and 
Pennsylvania  Avenue  P4W.,  Washington. 
DC  20220. 

U.S.  Customs  Scnice 

OMB  Number:  1515-0101 

Form  Number:  None 

Type  of  Review:  Extension 

Title:  Records  of  Soriatty  Numbered 
Substantial  Holders  or  Containers 

Description:  The  owner  of  duty-free 
containers  or  holders  is  required  to 
keep  adequate  records  open  to 
inspection  by  Customs  officers  lo 
document  that  they  are  being  used  in 
international  traffic  and  therefore  still 
entitled  to  duty-free  status.  Owners 
are  usually  companies  involved  in 
foreign  trade. 

Respondents:  Businesses  or  other  for- 
profit 
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Eslimated  Sumber  of  Recordkeepers:  20 
Estimated  Burden  Hours  Per 

Recordkeeper  50  Houra 
Frequency  of  Response.'  Recordkeeping 
Estimated  Total  Reporting  Burden  1,000 

hours 
OMB  Number  1515-0108 
Form  Number  None 
Type  of  Review:  Elxten^ion 
Title.  Declaration  by  Person  Abrodd 

W>io  Received  and  Is  Returning 

Merchandise  to  the  U  S 
Description.  The  declaration  is  used 

jnder  conditions  when  articles  are 


imported  and  exported  and 
reimported.  and  are  brought  in  duty 
free  into  the  US  to  insure  Customs 
control  over  duty-free  merchandise. 
Respondents:  Individuals  or  households. 

Businesses  or  other  for-profit 
Estimated  Number  of  Respondents:  500 
Estimated  Burden  Hours  Per  Response: 

12  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Tola!  Reporting  Burden:  292 

hours 
Clearance  Officer:  B.f.  Simpson  (202) 
S66-7529  I'  S  Customs  Service.  Room 


6426,  1301  Constitution  Avenue  NW. 
Washington.  DC  20229 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6ft80,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  Holland. 

Deportniental  Reports  Management  Officer 

[re  Doc  88-21078  Filed  9^14-88  845  am] 
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Sunshine  Act  Meetings 


This   section  o#   the   FEDERAL    REGISTER 
contains    notices   ot   meetings   pot>lishecI 
under   tt^e    '  Gcve'-nment    fn    the    Sunshine 
Act"    (Pub.    L.    94-409)    5    U.S.C.    552b(e>(3). 


FEDERAL  ELECTION  COMMISSION 
i  Federal  Register  No.  e&- 20359! 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

1  ^.ursday,  Septt'.mber  15,  ]!*a8.  10  iJU  a.m. 

The  Federal  Election  Commission 
Open  Meeting  for  Thursday.  September 
15.  1988.  at  10:00  a.m.  has  been 
cancelled. 


DATE  AND  TIME:  Tuesday.  September  20. 

]*iiH,  vom  a  m. 

place:  99-1  E  Street.  N.W.,  Washington. 

DC 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITIMS  TO  BE  DISCUSSED: 


Comphanoe  matters  pursuant  to  2  US.C 

S  437g. 
Audits  conducted  pursuant  to  2  U.S.C.  5  437g, 

5  438(b|.  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  afTecting  a  particular  employee. 


DATE  AND  TIME:  Tuesday,  September  22. 
lLi&8,  10:00  a.m. 

place:  999  E  Sb^et.  N.W..  Washington. 
D.C.  (Ninth  Floor) 

STATUS:  TTiis  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  COKSIDERED: 

Selling  of  Ddtes  for  Future  Meetin^B. 
Correction  and  Approval  of  Minutes, 
Eligibility  Report  for  Candidates  to  Receive 

Presidential  Pnmarj  Matching  Funds. 
Draft  AO  19«&~33 


Federal   Register 

Vol.  53.  No.  179 

Thursday.  September  15.  1988 


Ian  W.  Baran  on  behalf  of  the  Republican 
Party  of  Florida  and  its  Federal  political 
committee. 
Draft  AO  1988-34: 
|erry  W.  Kennedy  on  behalf  of  The 
National  Business  Aircraft  AssociatioiL 
Draft  AO  1988-35: 

Anthony  F  Marra  on  behalf  of  the  Federal 
National  Mortgage  Association. 
Draft  AO  1988-36: 
)ohn  F.  Markes  on  behalf  of  the  Detroit 
Edison  Political  Action  Committee  and 
Detroit  Edison  Employees  S^ivings  Plans 

AJlocation  of  Expenses  Between 
Federal  and  Non-Federal  Accounts; 
Draft  Notice  of  Proposed  Rulemaking. 

Administrative  M&tiers. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

.Mr  Fred  Eiland,  Information  0:'';-er, 

Telephone  202-376-3155. 

.Marjorie  W.  Emmoos, 

St^cr*'lar\-  of  ihe  Commission. 

[FR  Doc  68-21 15C  Filed  9-14-^\  6-45  am] 

BtUMQ  COOe  e71S-01-ll 
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Corrections 


Federal    Re^pster 

Vol    S3.   No    179 

Thortday.  September  15,  19S8 


Thts   sectKXi   cA   me   FEDERAL   REGISTER 
contains   editofiaJ   con-ectKjos    o(   prevKXiSfy 
puD^^s^ed   Prestdentiai,   =luie,   Proposeo 
Rute,    and    NotK:e   doci.merts   arxi    volumes 
ot   t^e  Code  o*   Fe<Je»"aJ   Rego*atK>r^ 
These   cofTBctKxis  are   preoared   by   the 
Office   0*  t^e   Federal   Register    Agervcy 
preoared   corTsct)ons  are   rssued   as   stgred 
cJocurr^nts  and  appear  m  t^e  approonate 
doci>nneni    categories   efsewt^re   m    ff>e 
cssue 


DEPARTMENT  OF  COMMERCE 

International  Trad«  Administration 

Untv«rstty  of  IHIrwts;  Decision  on 
Application  for  Duty-free  Entry  of 
Scientfflc  Instrument 

Correction 

In  notice  document  58-20170 
appearing  on  page  34345  in  the  issue  of 


Tuesday,  September  6, 1988.  make  the 

following  correction: 

In  the  second  column,  m  the  first 
paragraph,  in  the  fifth  line,  "80  CFR 
:Mn\     should  read  •'BO  Stat  89?:  15  CFR 
Part  301j  ■■ 

SIUJNQCOOE  tM6414 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  1 4 1  and  1 42 
[FRL-a3SO-21 

Drtnklr>g  Water  Refutations;  Maximum 
Contaminant  Level  Goats  and  National 
Prtmary  DrInUng  Water  Regulations 
for  Lead  and  Copper 

Correctio!) 

In  propuspd  niie  document  88-18577 


beginning  on  page  31516  in  (he  issue  of 
Thursday,  August  18. 1988,  make  the 
following  corrections: 

1.  In  the  preamble  wherever  "|ig" 
appears  it  should  read  "ug". 

2-  On  pa>;e  31523,  in  the  third  column. 
m  the  second  complete  paragraph,  in  the 
fifth  line,  "real"  should  read  "renal". 

3.  On  page  31527,  in  the  first  column. 
in  the  first  complrte  paragraph,  in  the 
lUth  line.  ■U82"  should  read  "0082". 

4.  On  page  31531.  Table  7  should  read 
as  follows: 


Table  7  —Waste  Bv-procxjct  Disposal  Costs  for  Plalk:  Water  Systems— Alternatives  Witm  Lowest  Cost  ' 

[cents/ VOOO  9aHor>a  drintong  water  pfOCoced.  1&86  tJoUwsl 


PopUaOon 

Flam 
(MGO) 

25-100 
0.013 

101-600 
0.004 

SOI-IOOO 
0.1333 

1001-3300 
0.40 

33O1-10K 
1.30 

1.000.000 
650 

ShiOges 

6S0 
1200 

190 

lao 

300 

100 

IS 

220 

240 
3M 

62 
43 

120 

71 

42 

160 

120 
160 

26 
22 
56 

46 
20 

to 

60 
60 

16 
10 
30 

25 

11 
47 

60 
60 

6 
4 
20 

12 

S 

27 

_ 

60 

Co«gmaf»on.  ♦smaotxi 
SanAary  gawer  dacTtafQe 

— r.#ip(i«f                                                       

1 

— t»«*j 

0 

7 

Biwes 

lor  exchange 

Reverse  osmosis 

10 

'  Draft.  -T^cfnotooe*  and  Cob*  tor  t^e  Treatrneoi  awJ  Disposal  o*  wasie  ftv-iyoducis  tTyn  WBte<  Treatrnw^*  tc  th*  RemovaJ  o<  xvygarwc  boo  Rftd»oec»rv*> 
Con^am»^•^ta.- OOW  Sept  r" " 


.  .  23    1986  Rev»««c  Dratt 

*  Dewattnng  Oy  nonmec^a^»C8l  methoOs  e  5 ,  lagouns  iv^a  dr>*og  Ottot, 

*  PuCilicAr  owned  trestrneni  works 


5.  On  page  31539.  in  the  first  column 
in  the  first  complete  paragraph,  in  th** 
11th  line.  "pH  8""  should  read  '■pH>'§-.l: 
8'. 

6.  On  page  31551,  in  the  third  column 
m  Table  14,  in  the  first  entry,  in  the 
second  column,  "(OIOOOS"  should  read 
■■iOl-OOOS"     ,^ 

7.  On  page  31552.  in  the  first  column 
in  the  first  complete  paragraph  under  5 
in  the  seventh  line  ■■40"C"  should  r^'ad 
"4C- 


8.  On  page  31554.  in  the  third  column. 
m  the  first  complet*'  paragraph,  in  the 
23rd  line,  after    attuai'   insert  '"likely 
exposures  so  that  pven  though  actual" 

9  On  page  31562.  in  the  third  column, 
m  the  fourth  line  after  "required  to" 
insert   "he  reported  to  the  State.  Systems 
would  be  required  to"  and  m  the  ninth 
line,   'voluntarily  ■  was  misspelled 

10  On  page  31568.  in  the  second 
column,  in  the  second  entry  from  the 
bottom,  "l.auw*T\s.  M  C  '*  should  read 
'Lauwers,  M-C. '. 


§  141  2     ICorrectedl 

11  On  pa)iH  31570.  m  the  second 
column,  in  %  141.2.  in  the  definition  for 
"Residence",  in  the  first  line,  "purpose" 
should  read  "purposes  " 

§  141.32     ICorrectefli 

12,  On  the  same  page,  m  the  same 
«jlumn.  in  §  141  32(et[13).  in  the  lOth 
line,   "contummated"  should  read 
"conlammales"'  and  m  the  27th  line, 
"indicated"  should  read  "indicate". 
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$141.81     [Corrected] 

13  On  page  31571,  in  the  first  column. 
in  S  141.81.  m  the  table,  in  the  second 
column,  remove  the  period  after  "Zero" 

§14184    (Corrected] 

14  On  page  31572.  in  the  third  column, 
in  §  141.84(b)[l](ii).  tn  the  third  line  the 
section  reference  should  read 

"5  141.83(b)(l)ln)". 

§142.14    (Corrected) 

15.  On  page  31577.  in  the  second 
column,  in  §  142.14{a](lKiii),  in  the 
fourth  line,  after  "§  141.73.""  insert  "and". 

16.  On  the  same  page,  in  the  same 
cohimn.  in  §  142.14(d)(4).  that  line 
should  read  "(4) — (6)  (Reservedf'.  ^ 

§142.17    (Corrected) 

17.  On  the  same  page,  in  the  third 
column,  in  §  142.17(c)(2),  in  the  sixth 
line,  "residence"  should  read 
"residences" 

BILUHG  COM  1S0a-01-O 


DEPARTMENT  OF  THE  INTERIOR 

Office  ot  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  816  and  817 

Surface  Coat  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Revegetatlon 

Correction 

In  rule  document  88-20105  beginning 
on  page  34635  in  the  issue  of 
Wednesday.  September  7,  1968.  make 
the  following  correction: 

On  page  34835.  the  cover  page,  the 
date  should  read  "September  7.1988". 

BtLLMO  COOe  1609-OI-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

t  AZ-04t)-08-4212-13;  A22635] 

Realty  Action;  Exchange  of  Public  and 
Private  Lands  in  Pima.  Graham  and 
Mohave  Counties.  AZ 

Correr.lioi: 

In  notice  document  88-19175  beginning 
on  page  322B3  in  the  issue  of 
Wednesday.  August  24. 1988,  make  the 
following  correction; 

On  page  32283,  in  the  third  column, 
under  'T.  10  S..  R.  28  E. '.  the  first  line 
should  read 
"Sec.  7.  SEV4SWy4.SWy4SEV4:". 

BUJMG  COOE  150S-0t-O 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 

Docket  No  S-409) 

Crane  or  Derrick  Suspended  Personnel 
Platforms 

Correction 

In  rule  document  88-17199  beginning 
on  page  29116  in  the  issue  of  Tuesday, 
August  2, 1988.  make  the  following 
corrections: 

1.  On  page  29118.  in  the  first  column. 
in  the  first  complete  paragraph,  in  the 
sixth  line,  "have"  should  read  "half. 

2.  On  page  29119,  in  the  third  column, 
in  the  first  complete  paragraph,  in  the 
20th  line,  ""harrowly  Uniting"  should 
read  "narrowly  limiting". 

3.  On  page  29121.  in  the  third  column, 
in  the  eighth  line  from  the  top. 
"derating"  was  misspelled. 

4.  On  page  29123,  in  the  first  column, 
tn  the  27th  line  from  the  top,  "kits"  was 
misspelled. 

BtUJNO  COOE  isoe-oi-o 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

iT  D  B220I 

Transition  Rules  for  Certain  Qualified 
Business  Units  Using  a  Profit  and  Loss 
Method  of  Accounting  for  Tax  Years 
Beginning  Before  January  1,  1987 

Correct  1  OP 

In  rule  document  68-19190  appearing 
on  page  32384  in  the  issue  of  Thursday, 
August  25, 1988.  make  the  following 
correclions: 

1-  On  page  32385,  in  the  first  column, 
under  Explanation  of  Provisions,  in  the 
second  paragraph,  in  the  eighth  line, 
"transacting"  should  re^d  "translating". 

PART l-<  CORRECTED  1 

2.  On  the  same  page,  in  the  third 
column,  in  amendatory  instruction  Par. 
2.,  in  the  first  line  "§  §'l987-Or"  should 
read  "'§  |  1.987-OT"'. 

S14»7-1T   tComKted] 

3.  Onp^BSSBBB.  in  the  first  column. 
in  5 1.987-tT.  in  paragraph  (aK2).  in  the 
sixth  line,  "paragraph  (b)(2)(l)"'  should 
read  "paragraph  (b)(2)(i)". 

BILUMQ  CODC  1S0fr«1-D 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  301 

(LR-39-87) 

Electronic  Filing  of  Notice  of  Federal 
Tax  Lien 

Correction 

In  proposed  rule  document  88-3796 
beginning  on  page  5279  in  the  issue  of 
Tuesday.  February'  23,  1988.  make  the 
following  correction 

On  page  5279,  in  the  second  column, 
under  DATES,  the  last  line  should  read 
'"February  23.  198a"". 

BILUHQ  CODE  1$0S-0l-O 


Thursday 
September  15,   1988 


Part  II 


Environmental 
Protection  Agency 


40  CFR  Part  81 

Assessment  of  Visibility  Impairments  and 

Integral  Vista  Identification;  Proposed 

Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart81 
I AO-FRL-3432-3 1 

Assessment  of  Visibility  Impairments 
and  Integral  Vista  Identification 


agency:  I'  S  Environments 
.■Agency  (EPA|. 
ACTION:  Proposed  rule. 


Pn>tection 


SUMMARY:  This  proposal  addresses  the 

necessity  of  revising  the  State 
implementation  plans  (SlP's)  for  the 
States  of  Arizona.  Maine.  Minnesota, 
and  li'tah  to  include  emission  limitations 
representing  best  available  retrofit 
technology  (BART)  or  other  control 
strategies  to  remedy  source-attributable 
impairments  that  may  exist  within  the 
Stales'  Class  I  areas.  Today's  action  is 
in  accordance  with  a  settlement 
agreement  with  the  Environmental 
Defense  Fund  (EDF)  and  others  which 
requires  EPA  to  propose  appropriate 
measures  to  remedy  certified  visibility 
impairments  in  mandatorv'  Class  1 
Federal  areas  where  the  impairment  in 
the  area  is  reasonably  attributed  to 
specific  sources.  Under  the  agreement. 
EP.^  had  previously  deferred  a  decision 
on  the  need  to  impose  BART 
requirements  for  sources  within  these 
States  152  FR  451.')2  INovember  24. 
198']),  The  FJ.A  18  alao  proposing  to 
amend  its  listing  to  correct  the 
.Jentification  of  a  key  feature  of  an 
n'egrai  vista  for  the  Roosevelt 
Campobeilo  International  Park  (KCIP). 
The  EPA  had  earlier  amended  ita  bating 
to  include  in  Part  81  the  list  of  integral 
vistas  appeanng  at  46  FR  22707  (Apnl 
20.  liiei)  which  had  been  identified  by 
the  Rap  Commissmn  for  the  RCIP  (52 
KR  451321  The  identiBcation  of  the 
integral  vistas,  relied  on  by  EP.A  to 
amend  its  regulations,  inadvertently 
omitted  the  key  featu.'-e  proposed  to  be 
included  by  this  rulemaking.  In  addition, 
EPA  proposes  to  clarify  the  scope  of  the 
integral  vistas  for  the  RCIP  as  requested 
by  the  RCIP  Commission. 
DATt:  Comments  on  this  notice  of 
proposal  must  be  submitted  to  the 
Central  Docket  Section  no  later  than 
November  14,  1988. 
ADDRESSES:  Comments  should  be 
luhmitted  !in  duplicate  if  possible)  to 
Central  Docket  Section  ILE-131A),  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW    Washington.  DC  20460, 
,Attention:  Docket  Number  A-*8-22 

Docket:  Pursuant  to  section 
307|d)(I|(B)  of  the  Clean  Air  Act  [Act), 
42  U.S.C,  7607|d|ll)(B).  this  rulemaking 
is  subject  to  the  procedural 


requirements  of  section  307(d). 
Therefore,  EPA  has  established  a  docket 
for  this  notice.  Docket  Number  A-.8ft-22. 
Materials  related  to  the  development  of 
this  notice  have  been  placed  in  this 
docket.  For  background  infortnation. 
materials  related  to  the  development  of 
the  visibility  protection  program  (40tJt'K 
51.300  et  seq.\  are  available  in  Docket 
A-79-40  Also,  materials  related  to  the 
development  of  the  visibility  new  source 
review  and  visibility  monitoring 
strategies  are  available  in  Docket  A-84- 
32.  Finally,  materials  related  to  the 
visibility  long-term  strategy, 
implementation  of  control  strategy,  and 
integral  vista  program  are  avadable  in 
Docket  A-8S-26.  All  dockets  ate 
available  for  public  inspection  and 
copying  between  8:00  a.m.  and  4-O0  p  m. 
Monday  through  Friday  at  EPA's  Central 
Docket  Section.  South  Conference 
Center.  Room  4.  401  M  Street  SW., 
Washington,  DC,  A  reasonable  fee  may 
be  charged  for  copying. 

F^blic  Hearing:  Any  request  for  a 
public  hearing  should  be  submitted  m 
writing  to:  David  Stonefietd,  Chief 
Particulate  Matter  Programs  Section.  Air 
Quality  Management  Division  (MD-15), 
Office  of  Air  Quality  Planning  and 
Standards,  U.S.  Environmental 
Protection  Agency.  Research  Triangle 
Park,  North  Carolina  27711 

FOR  FURTHER  INFORMA-TION  CONTACT 

David  Stonefield  at  telephone  mimber 
(919)  Ml-5350  or  FTS  629-5J50. 
SURPIEMENTARV  INFORMATiON: 

Background 

A.  HeiiuJatory  Requirements 

Section  lasA  of  the  Act,  42  US.C 
7491.  sets  as  a  national  goal  "the 
prevention  of  any  future,  and  the 
remedying  of  any  existing  impairment  of 
visibility  in  mandatory  Class  I  Federal 
areas  which  mipairment  results  from 
manmade  air  pollution."  Mandatory 
Class  I  Federal  areas  are  certain 
national  parks,  wilderness,  and 
international  parks  as  described  in 
section  162|a)  of  the  Act,  42  U.S.C 
7472|a).  Section  ie9A  requires  that  EPA 
promulgate  regulations  to  assure 
reasonable  progress  toward  meeting  the 
national  goal  for  mandatory  Class  1 
Federal  areas  where  EPA  has 
determined  that  visibility  is  an 
important  value.  On  November  30, 1979, 
EP.A  identified  156  areas  where  vistbibty 
ii  an  important  air  quality  related  value 
(44  FR  691221.  Section  169A  speafiMlIy 
requires  EPA  to  promulgate  regulations 
requiring  certain  Stales  to  amend  their 
SIP'S  to  provide  reasonable  pr'jgress 
toward  meeting  the  national  goal  for  the 
156  areas. 


On  December  2. 1980.  EPA 
promulgated  the  required  visibility 
regulations  (45  FR  80084.  codified  at  40 
CTR  51.300  e(  seq.].  In  broad  outline,  the 
visibility  regulations  require  the  36 
SUtes  listed  in  S  51.300(b)  to:  (1) 
Coordinate  SIP  development  with  the 
appropnate  Federal  land  managers 
(FLM's),  (2)  develop  a  program  to  assess 
and  remedy  visibility  impairment  from 
new  and  existing  sources,  (3)  develop  a 
long-term  (10  to  15  years)  strategy  to 
assure  reasonable  progress  toward  the 
national  goal,  (4)  develop  a  visibility 
monitoring  strategy  to  collect 
information  on  visibility  conditions,  and 
(5)  consider  in  at!  aspects  of  visibility 
proleclion  any  "integral  vistas" 
(important  views  of  landmarks  or 
panoramas  that  extend  outside  of  the 
boundaries  of  the  Class  I  area) 
identified  by  the  FLM's  as  critical  to  the 
visitor's  enjoyment  of  the  Class  I  areas. 

In  December  1982,  environmental 
groups,  including  EDF,  filed  a  citizen's 
suit  in  the  United  States  District  Court 
for  the  Northern  District  of  California 
sieging  that  EPA  had  failed  to  perform 
a  nondiscretionary  duty  under  section 
110(c)  of  the  Act  to  promulgate  visibility 
SIP'S  for  the  35  States  ■  that  had  failed 
to  submit  SIP'S  to  EPA  as  called  for  by 
the  1980  visibility  regulations  [EDF  v. 
Thomas.  No.  C826850  RPA). 

The  EPA  and  the  plaintiffs  negotiated 
a  settlement  agreement  for  the 
remaining  States  which  the  court 
approved  by  order  on  April  20. 1984.  Fur 
more  information  on  details  of  the 
provisions  of  the  settlement,  including  a 
schedule  of  actions  by  EPA,  see  EPA's 
announcement  of  the  agreement  at  49  FR 
20647  (May  16, 1984). 

B,  Settlement  Agreement 

The  settlement  agreement  required 
EPA  to  promulgate  Federal  visibility 
SIP'S,  henceforth  called  Federal 
implementation  plans  (RP's).  on  a 
specified  schedule  for  those  States  that 
had  not  submitted  visibility  SIP 
re%'isions  to  EPA.  Specifically,  the  first 
part  of  the  agreement  required  EPA  to 
propose  and  promulgate  FlP's  which 
cover  the  monitoring  and  new  source 
review  (NSR)  provisions  of  40  CFR 
51.305  and  51  307.  The  EPA  proposed 
such  plan  revisions  for  34  Stales  on 
Oclober  2.1. 1984  (49  F"R  42870).  The  EPA 
promulgated  its  monitoring  strategy  for 
23  States  and  its  ,\SR  provisions  for  21 
Stales  (.50  FR  28,t44,  51  FR  5504,  and  51 
FR  22937)  In  separate  notices,  EPA 
approved  the  SIP's  of  the  other  States 
with  respect  to  monitoring  and  NSR. 


'  Tlw  SiBle  of  Alaflka  had  lutHnilted  a  SIP  wlik  li 
WW  ifp(irov«d  Oft  )uly  &,  1MU  it  4d  P11  JO&23. 
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The  second  part  of  the  settlement 
agreement  required  EPA  to  determine 
the  adequacy  of  the  SIP's  to  meet  the 
remaining  provisions  of  the  visibility 
regulations.  These  provisions  are  the 
general  plan  provisions,  including 
Implementation  control  strategies 
(S  51.302).  integral  vista  protection 
(55  51.302-51  307).  and  long-term 
strategies  (5  51.306).  The  settlement 
agreement  required  EI'A  to  propose  and 
promulgate  FIPs  to  remedy  any 
deficiencies  on  a  specified  schedule. 

On  lanuary  23. 1986.  EPA 
preliminarily  determined  that  the  SIP's 
of  32  Slates  were  deficient  with  respect 
to  the  remaining  visibility  provisions  (51 
F"R  3046)  Thereafter,  EPA  and  the 
plaintiffs  negotiated  revisions  to  the 
settlement  agreement  which  extended 
the  deadlines  for  proposing  FIPs  to 
remedy  these  deficiencies  The  court 
approved  these  revisions  by  its  order  of 
September  9, 1986.' 

In  accordance  with  the  revised 
settlement  agreement,  the  EPA 
promulgated  its  general  plan 
requirements  and  long-term  strategies 
for  2S  States  on  November  24, 1987  (52 
FR  45132).  Under  the  revised  agreement, 
EPA  s  decision  regarding  certified 
visibility  impairments  in  seven  Class  1 
areas  in  the  Slates  of  Arizona,  Maine, 
Minnesota,  and  Utah  vias  deferred  until 
August  31. 1988  pending  acquisition  and 
evaluation  of  additional  monitoring 
information  regarding  potential  sources 
of  impairment  The  EPA  required 
additional  information  to  determine 
whether  the  impairment  m  any  of  these 
Class  1  areas  is  "reasonably 
attributable"  to  an  existing  stationary 
facility,  and  to  enable  a  BART  analysis 
for  any  source  so  identified  as  causing 
or  contributing  to  visibility  impairment 
(40CFR51.302(cl(4)(i)). 

For  the  reasons  given  below,  EPA  and 
the  plaintiffs  in  EDF  v.  Thomas  have 
negotiated  further  revisions  to  the 
settlement  agreement  which  allow  EPA 
until  August  31, 1989  to  address 
visibility  impairments  existing  in  the 
Grand  Canyon  National  Park  in 
Arizona,  the  Canyonlands  National  Park 
in  Utah,  and  the  Moosehom  Wilderness 
in  Maine.' 

The  Fish  and  Wildlife  Service  (FWS) 
has  identified  the  Georgia-Pacific 
Corporation's  (GP)  pulp  and  paper  mill 
in  Woodland,  Maine,  as  the  probable 
source  of  impairments  existing  in 
Moosehom  Wilderness.  CP  has 
proposed  a  major  modification 


'  A  copy  of  Itie  «<-llli?roifnl  iigrwrmeiit  and 
nrvlMOna  u  ■vallattle  in  DuckM  A-aS-2S  Bl  lllc 
addrpM  given  i»l  tiie  tteginnlnji  M  ttiii  notice 

•  See  EDF  V  Tf>,^n>os.  [oinl  Molloo  lo  Exlen.i 
Deadline  (AujtuRt  4.  ISBSJ;  OfOee  lAugui.1  ZS.;1S)A). 


(replacement  of  two  Iwilers  with  a  new 
boiler  and  additional  controls  on 
another  boiler)  to  its  mill  and,  thus,  is 
required  to  undergo  preconstniction 
review  and  obtain  a  prevention  of 
significant  deterioration  (PSD)  pcrir.il 
pursuant  to  sections  160-169  of  the  Act. 
42  U.S.C.  7470-7479,  and  the  PSD 
provisions  of  Maine's  SIP  145  FR  6788 
(lanuary  30, 1980)),  In  order  to  obtain  its 
PDS  permit.  GP  must,  among  other 
things,  conduct  an  analysis  to  determine 
whether  die  modification  will  cause  or 
contribute  to  an  adverse  impact  on  the 
air  quality  related  values,  including 
visibility,  of  the  Class  I  area  (section 
165(dl(2)(C)(ii)l  of  the  Act  and  satisfy 
the  new  source  review  protection 
requirements  pursuant  to  section  169A 
of  the  Act  (40  CFR  51.300  et  seq.  and 
52 1032).  In  accordance  with  the  PSD 
visibility  requirements.  GP  and  the  FLM 
are  analyzing  the  source(s)  of  the  plume 
blight  for  purposes  of  the  PSD 
application  The  EPA  anticipates  that 
the  end  result  of  the  PSD  permitting 
process  will  include  an  enforceable 
agreement  by  GP  lo  take  ameliorative 
measures  that  will  largely  cure  the 
plume  blight  problem  in  Moosehom.  and 
thus  render  a  BART  analysis 
unnecessary.  However,  the  PSD  process 
will  not  be  completed  for  several 
months.  Consequently,  the  parties 
agreed  to  further  defer  EPA's  decision 
on  the  necessity  for  B.ART.  pending 
completion  of  the  PSD  permit  process 
The  1986  revisions  to  the  settlement 
agreement  had  allowed  EPA  to  defer  a 
decision  on  the  necessity  for  BART  and 
other  control  measures  for  sources  of 
impairment  in  Canyonlands  and  Grand 
Canyon  National  Parks  in  order  lo  allow 
the  National  Park  Service  (NPS)  to 
complete  a  study  concerrung  source- 
attributable  impacts  within  these  Class  I 
areas.  That  study  has  experienced 
delays.  Although  the  sampling  has  been 
completed,  the  results  of  the  study  have 
not  been  analyzed,  published,  and 
subjected  to  peer  review  by  other 
members  of  the  scientific  and 
engineering  communities.  Consequently, 
the  parties  agreed  to  further  defer  EPA's 
decision  concerning  BART  and  other 
control  measures,  pending  analysis  of 
the  results  of  the  monitoring  study 

In  addition  to  the  present  NPS  study, 
monitoring  activities  will  continue  at 
these  Class  I  areas  to  supplement 
current  data  Regardless  of  the 
availability  of  such  additional  data, 
however,  the  EI'A  intends  to  propose  a 
decision  regarding  implementation  of 
control  strategies  in  these  three  areas  no 
later  than  August  31, 1989.  as  allowed  by 
the  newly  revised  setdement  agreement. 


C  Today's  Aclicn 

In  today's  proposal.  EPA  addresses 
certified  visibility  impairments  in  four 
Class  1  areas.  Based  on  the  monitoring 
activities  conducted  in  these  areas.  EPA 
has  not  found  that  the  visibility 
impairment  is  reasonably  attributable  to 
any  specific  source  Thus,  with  respect 
to  Voyageurs  National  Park.  EPA 
considers  it  unnecessary  at  this  time  to 
revise  the  FIP  for  Minnesota  lo  include 
BART  requirements  or  other  control 
strategies.  In  addition,  with  respect  to 
Petrified  Forest  National  Park  and 
Saguaro  Wilderness.  EPA  considers  il  is 
unnecessary  at  this  time  to  revise  the 
FIP  for  Arizona  to  include  BART 
requirements  or  other  control  strategies. 
Similarly,  with  respect  to  the  RCIP  and 
associated  integral  vistas.  EPA 
considers  it  unnecessary  at  this  time  to 
revise  the  FIP  for  Maine  to  include 
BART  requirements  or  other  control 
strategies.  However,  any  future 
certification  of  impairment  in  these 
areas  will  be  addressed  in  the  penodic 
review  of  each  Slate's  long-lerm  strategy 
(40  CFR  51  306  and  52.29) 

Discussion  of  Impairment 

.4,  Voyageurs  National  Park.  Minnesota 

The  Department  of  the  Inlenor  (DOI) 
previously  noted  thai  uniform  haze  as 
well  as  elevated  and  ground-based 
layered  haze  resulted  in  visiblbly 
impairments  m  Voyageurs  National  Park 
(52  FR  7802  (March  12  1887)).  In  order  to 
identify  the  source  of  the  impairment, 
the  Steering  Committee  of  the 
Interagency  Monitonng  of  Protected 
Visual  Environments  (IMPROVE) 
directed  its  contractor,  Air  Resources 
Specialists  Inc.  (ARS).  to  conduct 
photographic  monitoring  of  the  Class  I 
area  to  assess  visual  air  quality  impact 
by  plumes  from  locjil  sources.  IMPROVE 
IS  an  ongoing  interagency  monitonng 
effort  formed  to  address  the  specific 
data  needs  of  the  section  169A  visibility 
protection  program.  IMPROVE  has  the 
responsibility  to  collect  visibility  date  in 
order  to  establish  background  levels 
necessary  to  assess  impacts  of  potential 
new  sources,  determine  sources  and 
levels  of  reasonably  attributable 
impairment,  assess  progress  toward  Uie 
national  visibility  goal,  and  promote  the 
development  of  improved  visibility 
monitonng  techniques  To  accomplish 
these  objectives,  a  steering  committee 
was  formed  with  representatives  from 
EPA,  FWS,  NPS,  US  Forest  Service, 
and  Bureau  of  Land  Management. 

The  ARS  personnel  conferred  with 
NPS  in  selecting  an  appropriate 
monitoring  site  in  Voyageurs  National 
Park.  On  October  24. 1986,  NPS  insialled 
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iin  8mm  time-ltipse  pholographic  system 
in  the  park  to  view  north  across 
Kabetogama  Lake  Several  sources  ar^ 
located  approximately  30  km  west- 
northwest  of  the  VTsta.  The  NPS 
personnel  also  Instatled  a  ISmm  camera 
lo  view  east  through  the  park,  captun'ng 
an  appropriate  target  for  visual  air 
quality  analysis 

The  ARS  coordinated  the 
photographic  monitoring  of  thp  area 
from  October  24.  1986  through  April 
19Ba  On  May  5.  1988,  ARS  suhmnted 
the  monitoring  results  in  a  report  to  the 
EPA  chairman  of  the  [\fPROVE  steering 
cnmmirtee  *  As  noted  in  the  May  5 
report,  the  data  eathered  b^  ARS 
displayed  no  distinct,  identifiable 
plumes  entering  the  Class  1  area.  Thus. 
ARS  concluded  that  no  visibility 
impairments  in  Voyageurs  National  Park 
could  he  presently  traced  to  specific 
sources-  The  MPS  reviewed  the  35mm 
slides  and  8mm  time-lapse  movies  and. 
by  letter  dated  |uly  25.  198fl.  concurred 
With  ARS 

In  addition,  the  Minnesota  Pollution 
Control  Agency  fMPCAf  conducted  a 
miideting  screening  anafysia  for  the 
Boise  Cascade  paper  miU  located 
approximately  18  km  from  the  p^trk 
bourKlary  '  The  S4PCA  used  the  r.evel  I 
visitaihty  screemng  procedures 
according  to  the  meibods  recummended 
by  EPA  in  the  "Workbook  for  Ejsumating 
Visibility  Impairment."  EPA-450/4-80- 
031.  Ba&ed  on  its  modeling  screening 
anaiysis,  the  MPCA  concluded  that 
Boise  Cascade's  emissions  do  not  impair 
visibility  beyond  a  distance  of  3  km 
from  the  source.  The  EPA's  stdff 
reviewed  the  screening  analysis  and 
concluded  thai  there  is  no  potential  for 
visibility  impairment  in  Voyageurs 
National  Park  as  a  result  of  the  actual  or 
potential  allowable  emissions  from  the 
Boise  Cascade  paper  mill.*  Accordingly. 
EPA  considers  it  unnecessary  at  this 
time  to  revise  the  FIP  for  Minnesota  to 
include  BART  requirements  and  other 
control  measures. 

B  Petrified  Forest  National  Pork, 

Arizona 

The  NTS  earlier  noted  the  occurrence 
of  a  yellowish-brown  layered  haze  in 
the  Petrified  Forest  National  Park  which 
may  be  attributable  to  area  powerplants 


*  Sec  repon  fron  ARS  to  EPA  [May  &.  maa) 
icliscuAaing  monitoruig  for  iraftonably  atmbuia^ile 
mpacr  of  locd!  sourrM  ai  Voyajifum  Nrflmnal  Park, 
PemrrtKl  PoTvst  Naliorval  Park,  arwl  Ninowhom 
'A..cl«TTie*s  arejl- 

'  See  tcHer  from  MiiuveanU  Pollution  Confrol 
.■\.(wr»cy  lo  janel  Meiaa  of  EPA  jApr^l  il,  19671 
I  .ttscuiainfi  visibility  impairrrpn'  a'  V'riyqg^ijrs; 

'  Se?  memnrandum  from  lawati  Tnunra  of  FPA  'i 
Pin  Buaclittian  of  EP.A  j)unp  n  iMfli  (rtiaa.iNtnx 
MinnevuU  »/rr«fT.ing  analyi)*!. 


[52  FR  7802)  Accordingly,  the  IMPROVE 
committee  directed  ARS  to  conduct 
photographic  monitoring  of  the  Clas<i  1 
area  to  a.sses»  impacls  on  visuiil  air 
quality  by  plumes  from  local  ftourcea 
On  March  13,  1987.  NPS  personnel 
installed  an  Umm  time-Lap&e  and  :iamin 
cotor-sUde  camera  system  at  the 
Pelnfied  Forest  (o  view  the  length  of  the 
park  looking  southeast  toward  Blue 
Mesa.  Between  March  13. 1987  and  (uly 
31.  1987.  the  system  recordings  disclosed 
no  visible  plumes.  On  July  31.  1987.  ARS 
relocated  the  system  lo  record  a 
southwest  view  looking  toward  the 
Cholia  Generating  Station.  This  coal- 
fired  powerplant  is  located 
approximately  40  km  outside  park 
boundaries.  Tlie  system  operated  until 
March  1,  T988.  During  this  monitoring 
period,  the  system  again  recorded  no 
visible  plumes  in  the  Class  I  area.  While 
the  record  reveals  nccasional  horizon 
discoloration.  ARS  has  conchided  that 
such  discoloration  is  not  readily 
identifiable  or  traceable  to  a  specific 
source.  As  noted  in  the  May  5,  laBfl 
report  submilted  to  the  RPA  by  ARS.  the 
photographs  monit(?nng  af  the  Petrified 
Forest  did  not  di^piay  identifiable 
phmes  in  the  CUss  I  aren  The  NPS 
reviewed  the  iVrmm  slides  and  8mm 
fime-Iapse  movies  and  by  letter  dated 
[uly  25,  19fla.  concurred  with  .ARS  that 
impairments  in  the  park  could  not  be 
traced  lo  a  spf-nfic  smirce.  Accordingly, 
with  respect  to  the  PptnBed  Forest 
National  Park  EPA  considers  it 
unnecessary  at  this  time  to  revise  the 
FJP  for  Anzona  to  include  BART 
requireinenu  or  other  control  measures. 

C  Saguaro  Wihitimess.  Arizona 

An  earlier  NPS  9urvf»y  noted  the 
exislCTM::*  during  stagnant  winter 
meteomiogicai  conditKins  of  a  uniform 
haae  within  the  Clam  1  area  and  reiated 
villas  152  FR  7802),  The  hi>A  ReRH.nal 
Office  staff  reviewed  the  emissKins 
inventory  near  Sajjuanj  Wildfrrness 
which  indicates  ihal  there  are  a  number 
of  power  plants  and  smeller  operations 
within  TOO  km  of  Saguaro.  Moreover, 
there  are  several  urban  areas  in  the 
vtcinrty  of  Saguaro.  including  the  city  of 
Tucfton  which  is  situated  between  Ihe 
eati  and  west  sections  of  the  Class  1 
area  At  present,  it  appears  that 
impairments  in  the  Saguaro  Wilderness 
area  result  from  the  combined  emissions 
of  several  major,  minor,  and  urban 
sources,  and  are  not  attributable  to  any 
specif  source.  Thus.  EPA  considers  it 
unnecessary  at  this  time  to  rtfvise  the 
FIP  for  Arizona  to  include  BART 
requirements  or  other  control  measures. 

The  EPA  notes,  htnvever,  that  NPS  is 
deploying  in  the  Saguaro  Wilderness  a 


camera  system  which  will  operate  for 
approximately  1  year.  If.  upon  review  of 
the  data  lo  he  gathered  from  the  ongoing 
study,  the  EPA  and  NPS  attributes 
vistbihly  impairment  to  a  specific 
source,  then  such  impairments  will  be 
addressed  in  the  3-year  pencxitc  review 
of  Anzuna'i  long-term  visibility 
strategy. 

D.  Canyonlands  Noticnal  Park.  Utah, 
and  Grand  Canyon  National  Park, 
Arizona 

The  DOI  previously  nolpd  the 
occurrence  of  visibility  impairment 
episodes  at  Canyonlands  Find  Grand 
Canyon  National  Parks  dunng  winter 
inversion  conditions  (52  FR  7802). 
However,  due  to  the  proximity  of 
several  ma|or  point  &oarci>s  and  small 
urban  scurofs  near  the  Class  I  areas, 
EPA  was  undoie  to  attnbute  the 
unpairment  lo  specific  sources.  At  that 
time,  the  NPS  was  in  the  pro<:es8  of 
conducting  a  prelimmary  research  fffort 
in  the  Canyonlands  National  Park/Lake 
Powell  Ba.sm/Crand  Canyon  National 
Park  areas.  The  NPS.  the  Sah  River 
Proiect.  the  Eleclnc  Power  ResearrJi 
Institute,  and  others  conducted  the 
Winter  Maze  Intensive  Tracer 
Experinwnt  fWHFTEX)  study  over  a  fr 
week  period  dunng  the  1986-87  winter 
seastm  to  quantify  the  air  pollution 
impact  of  the  Navajo  Power  Plant  on 
specific  rec*?ptors.  mcliKJing 
Canyonlands  and  Grand  Canyon 
National  Parks  A  tnicer  (a  gas  not 
normally  found  in  the  ambient  air)  was 
added  to  Ihe  emissions  from  the  slack  of 
the  Nava|o  Power  Plant  located  near 
Page,  Ari7^na.  Monilormg  stations  were 
lorried  thruuglvvut  the  region,  including 
Canyonlands  and  C-rand  Canyon 
Nation^  Parks  lo  measorc 
concentrations  of  this  (racer  ffuwev'T, 
the  data  analyses  have  been  delayed 
and  the  evaluation  of  Ihe  WHPTEX 
study  is  incomplete-  Therefore,  to  allow 
completion  of  Ihe  data  analysis,  the 
p*irties  in  EOF  v  Tbomm  have  agreed  to 
again  defer  EPA's  decision  on  the  need 
to  include  BART  requirements  or  other 
control  stralegies  in  the  FIP  for  Utah  and 
Anzona  (o  address  existing  impairment 
in  Canyonlands  and  Grand  Canyon 
National  Parks.  Accordingly,  EPA 
intends  lo  propose  a  decision  and  any 
appropriate  rulemaking  no  later  than 
August  31.  1969, 

E.  Moose/iom  Wtkierness  Area.  Maine 

The  FWS  previously  noted  the 
existence  of  elevated  layere.d  hashes  of 
differing  colors  in  the  Moosehom 
Wilderness  area  (52  FR  7802).  However, 
the  existing  data  was  inadequate  to 
poAiUvely  identify  the  sources  of  (he 
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impairment  or  lo  complete  a  BART 
anatvsis.  Consequently,  the  FWS  and 
IMPROVE  directed  ARS  to  install  an 
8mm  time-lapse  camera  system  at 
Moosehom.  The  ARS  installed  the 
camera  on  October  5  198?, 

As  noted  above,  the  F^'S  has 
identlTied  the  GP  pulp  and  paper  mill  as 
the  probable  source  of  impairment 
existing  withm  ihe  Moosehom 
Wilderness.  The  mill  is  approximately  7 
km  from  the  northern  section  of 
Moosehom  Wilderness.  The  camera 
system  installed  at  Moosehom  has 
recorded  a  visible  plume  emitted  nearly 
every  day  from  the  mill.  Under  certain 
conditions,  Ihe  plume  appears  to  cross 
Ihe  wilderness  boundary  causing 
impairments  in  the  wilderness  area. 

However,  as  discussed  above,  the 
newly  revised  settlement  agreement 
provides  for  further  deferral  of  EPA's 
decision  concerning  BART  analysis  for 
the  GP  mill,  pending  completion  of  the 
PSD  permit  process  currently  underway 
by  the  Slate  of  Maine.  The  PSD  permit 
process  includes  review  of  existing 
sources  of  plume  blight  at  the  mill.  The 
existing  impairment  may  be  reduced, 
and  a  BART  analysis  rendered 
unnecessary  if.  as  Fi'A  anlicipates, 
additional  air  pollution  controls  on 
existing  facilities  are  required  by  the 
PSD  permit  and  other  existing  facilities 
which  are  contributing  to  impairment 
are  retired  from  service,  Followmg 
issuance  of  the  PSD  permit,  monitoring 
activities  will  continue  at  Moosehom. 
The  EPA  will  decide  no  later  than 
August  31. 1989  the  necessity  for  BART 
or  other  control  measures  to  remedy 
impairments  in  Moosehom. 

F.  Roosevelt  Campohelh  International 
Park.  New  Brunswick.  Canada 

The  RCIP  Commission  previously 
noted  impairments  existing  within 
integral  vistas  associated  with  the  park. 
Because  of  the  proximity  of  the  GP 
paper  mill  to  RCIP,  EPA* believed  that 
impairments  in  the  RCIP  may  have  been 
attributable  to  the  mill.  The  mill  is 
approximately  45  km  northwest  of  RCIP 
and  is  generally  40  km  northwest  of  the 
integral  vistas. 

The  RCIP  Commission  requested  the 
NPS  to  study  potential  impacts  of  GP's 
proposal  lo  install  a  new  boiler  at  the 
Woodland  Mill  In  a  September  28. 1987 
letter  lo  the  RCIP  Commission,  the  NPS 
stated  that 

'  '  *  baited  on  the  emission  limitatlonA 
prtiposed  for  the  future  mill  conrigurotion. 
(here  is  little  potential  for  the  visibilit>'  In 
RCIP  or  Ihe  integral  vistas  associated  with 
Ihe  park  lo  be  affected  udversely.  Various 
visibility  parameters  were  Bssessed  and 
compared  to  thresholds  of  human 
perreplibllity.  Based  on  the  outputs  trom  the 
visibility  moilnl,  NPS  determinod  that  the 


magnitude  of  a  plume  irom  the  proposed 
pro)ecl.  were  it  to  cross  into  the  park  or  its 
integral  vistas,  would  be  smaller  than  the 
presently  accepted  levels  at  whuJj  a  human 
could  percpive  e  plume.  Given  these  results. 
NPS  is  of  Ihe  opinion  Ihal  the  potential  for 
visibility  mv^ocis  in  RCIP  or  the  associaled 
inleftral  vista  is  low.'* 

Accordingly,  the  EPA  considers  it 
unnecessary  at  this  time  lo  revise  the 
FIP  for  Maine  to  include  BART 
requirements  or  other  control  measures 
to  remedy  impairments  at  RCIP.  If 
additional  impairment  is  identified,  it 
will  be  addressed  in  the  3-year  periodic 
review  of  Maine's  long-term  strategy. 

Incomplete  Integral  Vista  IdenliBcatioQ 

On  December  2. 1960.  EPA 
promulgated  its  visibility  regulations  as 
required  by  section  169A  of  the  Act  (45 
FR  80084.  codified  at  40  CFR  51.300.  ei 
seg.).  The  visibility  regulations  require 
States  to  consider,  in  all  aspects  of 
visibility  protection,  any  integral  vistas 
identified  by  the  FLM  as  critical  to  the 
visitor's  enjoyment  of  the  Class  I  areas. 
An  integral  vista  is  defined  as  "a  view 
perceived  from  within  a  Class  I  Federal 
area  of  a  specific  landmark  or  panorama 
located  outside  the  boundary  of  the 
mandatory  Class  I  Federal  areas." 

On  February  27. 1981.  the  FLM  for 
RCIP  proposed  to  designate  four  integral 
vistas  for  the  park,  including  Con 
Robinson's  Point  (46  F'R  14508).  As  noted 
in  the  preliminary  proposal  the  FLM 
identified  Grand  Manan  as  a  key  feature 
viewed  from  Con  Robinson's  Point. 
There  were  no  objections  lo  the 
inclusion  of  Grand  Manan  as  a  key 
feature  of  this  vista.  Thus,  when  the 
FLM  submitted  its  final  identification  of 
integral  vistas  and  related  key  features 
to  the  Federal  Register  for  publication. 
Ihe  FLM  again  identified  Grand  Manan 
as  a  key  feature  of  Con  Robinson's 
Point.  However,  the  final  Federal 
Register  notice,  as  printed,  inadvertently 
omitted  this  key  feature  (46  FR  22707). 

On  November  24.  1987.  EPA  amended 
its  regulations  to  include  in  Part  81  the 
integral  vistas  and  related  key  features 
for  the  RCIP  as  they  appeared  in  the 
final  Federal  Register  identification  at  46 
FR  22707  (52  FR  45i:i2).  Pari  81  thus  fails 
to  include  Grand  Manan  as  a  key 
feature  of  the  Con  Robinson's  Point 
vista.  Subsequently,  the  RCIP 
Commission  notified  EPA  of  the  error  of 
omission  and  requested  Ihe  EPA  lo 
amend  Part  81  to  restore  Grand  Munun 
to  the  list  of  key  features  viewed  from 
Con  Robinson's  Poinl." 


'  See  tf^iinr  front  NPS  In  RCIP  CmnmuMtnn 
H>i!pi«nb««r  2a.  lflB7). 

•  St-e  teuer  from  BCIP  CommiMiun  lo  David 
StnncflvM  l)uly  .iS.  IBBH] 

'See  letter  from  R<-iIP  Comminion  to  Duvitl 
Sloni-rivld  lApril  B.  IflSA) 


The  Commission  also  requested 
clarification  concerning  the  fmal  column 
of  the  table  of  vistas  associated  with  the 
RCIP.  designated  as  Ihe  "Also  Viewed 
From"  column.  The  Commission  staled 
that  this  column  has  been  incorrectly 
interpreted  lo  mean  that  all  key  features 
of  a  vista  are  viewed  from  the 
designated  location.  The  Commission 
noted  that  the  intent  of  the  "Also 
Viewed  From  "  column  was  to  indicate 
that  portions  of  the  vista,  not 
necessarily  the  key  features,  are  viewed 
from  the  designated  loi:.ation.  For 
example,  although  portions  of  the  Friars 
Head  vtala  may  be  viewed  from  Ihe 
Roosevelt  Cottage  and  Beach  area,  not 
all  key  features  m  the  Fnar's  Head  vista 
are  visible  from  this  area. 

The  Commission,  therefore,  requested 
the  EPA  to  amend  Part  81  to  replace  in 
the  "Also  Viewed  From'  column  the 
word  "portions"  with  "an  asterisk"  and 
the  word  "features  '  lo  read  "'features 
viewed  from  (designated  location)  '  In 
addition,  the  Commission  requests  Ihe 
EPA  to  include  an  astensk  next  lo  those 
key  features  that  may  also  be  viewed 
from  each  designated  localion. 

Accordingly.  Ihe  EPA  is  proposmg  lo 
amend  Part  61  per  the  FLM  instruction 
to  remedy  the  inadvertent  omission  of 
Grand  Manan  as  a  key  feature  viewed 
from  Con  Robinson's  Poml.  and  to 
clarify  the  scope  of  the  Integral  vistas 
for  the  RCIP 

In  40  CFR  51,301iK],  EPA  identified  the 
chairman  of  the  RCIP  Conmiission  as 
the  FLM  for  the  RCIP.  This  notice 
proposes  to  correct  40  CFR  81.437  to 
include  that  notification. 

Solicitation  of  Comments 

The  EP.A  solicits  comments  on  the 
proposed  decision  finding  that,  because 
no  visibility  impairment  in  Voyageurs 
National  Park.  Saguaro  W^ildemess. 
Petrified  Forest  National  Park,  and  the 
Roosevelt  Campobelto  International 
Park  can  be  traced  to  specific  sources,  it 
is  unnecessary  at  this  time  to  include  in 
the  FIP's  for  Arizona.  Maine,  and 
Minnesota  BART  requirements  and 
other  control  measures. 

The  EPA  has  established  a  docket  for 
this  proposal,  Docket  Number  A-68-22. 
The  docket  Is  an  organized  and 
complete  file  of  all  significant 
information  submitted  lo  or  otherwise 
considered  by  EPA  during  this 
proceeding.  This  docket  will  serve  as  the 
record  in  the  case  of  judicial  review 
under  section  307(b)  of  the  Act,  42  U.SC. 
7607(bj. 

Classification 

The  Administrator  certifitfs  pursuant 
to  the  provisions  of  5  U.S.C.  605(b)  that 
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the  jttdched  rule  will  not,  jf 
promulgated,  have  a  sij^nifit.dnt 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  proposed  rules  do  not  contain  any 
mformalion  collection  requirements 
subipct  to  Office  of  Management  and 
Budget  (OMB)  review  under  the 
Paperwork  Reduction  Act  of  1980.  U.S.C. 
3501  et  seq. 

The  proposed  rules  implement  part  of 
Subpart  P  (40  CFR  51.300  through  51.307] 
which  was  promulgated  on  December  2. 
1980.  An  economic  impact  assessment 
was  made  for  promulgation  of  Subpart  P 
and  can  be  found  m  Docket  Number  A- 
79-^10. 

Under  Executive  Order  12291.  EPA 
n-.List  judi^e  whether  a  regvilation  is 
'  maior"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Ar,a!>  sis.  This  regulation  is  not  major 
because:  (1)  The  national  annualized 


costs  tola!  less  than  $100  milhon;  (2)  the 
standards  do  not  cause  a  major  increase 
in  prices  or  production  costs;  and  (3)  the 
standards  do  not  cause  significant 
adverse  effects  on  domestic  competition, 
employment,  investment,  productivity, 
innovation,  or  competition  in  foreign 
markets.  This  regulation  was  submitted 
to  OMB  for  review  as  required  by 
Executive  Order  12291.  Any  written 
communication  between  OMB  and  EPA 
pertaining  to  the  standards  has  been  put 
in  Docket  Number  A-88-22 

List  of  Subjects  in  40  CFR  I'art  81 

Air  quality  planning  areas.  Class  I 
areas.  Integra!  vistas. 

Date:  September  1.  1988 
John  A.  Moore. 
Acting  Administrator 

Part  81.  Chapter  1  of  Title  40.  Code  of 


Federal  Regulations  is  amended  as 

follows; 

PART  81— {AMENDED) 

1.  The  authority  for  Part  81.  Subpart  D. 
continues  to  read  as  follows: 

Authority;  Sec.  101(b)(1).  110,  169(al(2).  and 
3(n(a).  Clean  Air  Act  as  amended  (42  U.S.C 
7401(b).  74ia  7491(a)(2).  7601(8)). 

2.  Section  81.437  is  amended  by 
revising  footnote  1  to  Table  1  and  Table 
2,  columns  4  and  5.  to  read  as  follows: 

§  81.437    New  Brunswick,  Canada. 
Table  1 


Afea  name 

Acre- 
age 

Publtc 

law 
estab- 
list>ing 

Feder- 
al land 
man- 
ager 

Rooseven  CampobeHo 
International  Parit      . 

2.721 

68-363 

(') 

'  Chairman.  RCIP  Coffwriission 
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Table  2.— Integral  Vistas  Associated  With  Mandatory  Class  I  Areas 


Park 

Observation  pomt 

Viewangte 

Key  teatures 

Also  viewed  from 

Rooseven  Cottage  arxJ  Beach  Area 

Fnar's  Head „... 

i 

244--56* 

154'-94- 

308°- 150° 
34 '-236^ 

'  Features  viewed  from  Fnar's  Head. 

Park. 

Eastport  *... 

North  Lubec' ™ 

Cobscook  Bay " 

Shackfcrd  Head ' 

St  Andrevrt  *  .4 

Treats  island  * 

Passamaguoddy  Bay  * ™    ., 

Deer  Island '      

IrxJian  islarxJ  * ., 

Cherry  Island  ' 

Owen  House* „„   

Roosevelt  Cotuge  • 

'Features    vtewed    from    RDosevell 
Cottage  and  beach  a-ea 

Weff  * 

Fnar's  Bay  " 

Wilsons  Beach 

North  Road           -    .. 

Casco  istand 

Pope  Island  * 

Old  Sow  Whi-tpool ' 

Eastport  '  — 

Shacktord  Head  *   „    .     _    _ 

Treats  island  *  _ 

Mapor's  isiana   

North  Lubec  '           . 

Pa5samaqix>ddy    Dam.    portion 
of. 

Roger's  Island 

Dudtey  Island — 

Johnsons  Bay  ' 

Cutlet  Naval  Radw  Station 

Lubec „   .. 

Mulholtand  Potnt  Ltghthouse 

FDR  Memona'  Bndge       

Con  Robmson's  Poinl * 

Soolh  Lubec _ 

1 

Eastern  Head      „. 

Hemng  Gove    

Mainland  New  Bnjnswick  ' 

Point  La  Preau  ' 

■1 

Atlantic  Ocean  * „ „ 

Won  Islands  ' „. 

Grand  Manan  Island* 

Sail  Rock 

West  Quoddy  Head  Lighthouse.... 

Thursday 
September  15,  1988 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

(Gen   Docket  No.  87-112;  FCC  88-2471 

Development  and  Implementation  of  a 
Public  Safety  National  Plan  and 
Amendment  To  Establish  Service 

Rules 

AGENCY;  Federal  Communications 

Cummisslon. 

ACTION.  Final  rule;  disposition  of 

petitions  for  reconsideration. 

SUMIMARY:  On  December  18. 1987.  the 

Commission  released  a  R*!port  and 
Order  establishing  poiirips,  rules  and 
[(■'.  hnical  standards  for  use  nf  the  821- 
k:4  bfj6-869  .MHz  public  safeU  bimds. 
I  "'i  Jucument  addresst's  four  p>''titions 
s  .'•  njtted  in  regard  to  various  decisions 
1  i  ■'.'.  :ned  in  that  Repart  and  Order, 
FOR  FURTHER  INFORMATION  CONTACT: 
Marty  Liebman,  Policy  and  Planning 
Branch,  Land  Mobile  and  Microwave 
Division.  Private  Radio  Bureau,  (202) 
632-6497 

SUPPLEMENTARY  INFORMATION:  This  IS  a 

summary  of  (he  Commission's 
Memorandum  Opinion  and  Order  on 
Reconsideration,  General  Docket  No. 
87-112.  adopted  July  20.  1988.  and 
released  September?,  1988. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
cop\  ing  during  normal  busmess  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW..  Washington.  DC 
205S4.  The  complete  text  of  this  decision 
m-^y  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
[202]  857-3800.  2100  M  Street  NW„  Suite 
140.  Washington,  DC  20037 

Summary  of  Memorandum  Opinion  and 
Ordfir  oxi  ReconsideratioB 

1  This  Memorandum  Opinion  and 
Order  on  Reconsideration  addresses 
four  petitions  for  reconsideration 
relating  to  the  Commission's  Report  and 
Order  adopting  the  rules  and  standards 
for  use  of  the  821-824/866-869  MHz 
public  safety  bands  (53  FR  1022.  January 
15.  1988). 

2.  General  Electric  Mobile 
Communications  Business  (General 
Electric)  asked  that  the  Commission 
reconsider  its  decision  in  the  Report  and 
Order  with  regard  to  trunking  standards. 
Specifically.  General  Electric  requested 
that  the  Commission  take  steps  to 
establish  a  trunking  standard  for 


equipment  operating  in  the  800  MHz 
public  safety  bands. 

3.  The  Cellular  Telecommunications 
Industry  Association  (CTIA)  requested 
that  the  Commission  ensure  that 
transmissions  in  the  821-824/866-869 
MHz  bands  do  not  cause  interference  to 
the  adjacent  824-649/869-894  MHz 
cellular  bands. 

4.  The  International  Municipal  Signal 
Association  and  the  Internalionai 
Association  of  Fire  Chiefs  (IMSA/IAFC) 
requested  reconsideration  and 
clarification  on  two  issues  relating  to  the 
functions  and  authority  of  the  Regional 
Planning  Committees  (RPCs).  First  they 
asked  that  the  Commission  ensure  that 
all  eligible  entities  in  the  public  safety 
and  special  emergency  radio  services 
are  afforded  fair  treatment  in  obtaining 
channels  in  the  821-824/866-886  MHz 
bands;  and  second,  (hey  request  that  the 
Commission  clarify  the  exact 
responsibilities  of  regional  planning 
committees  in  the  reassignment  of 
below-800  MHz  frequencies. 

5.  The  New  Jersey  Division  of  State 
Police  (New  Jersey)  requested  that  the 
Commission  permit  users  of  806-621/ 
851-866  MHz  systems  to  modify  their 
equipment  to  add  new  channels  in  the 
821-824/866-868  MHz  bands  without 
requiring  that  the  equipment  be  type 
accepted  as  conforming  to  the  revised 
technical  standards  contained  in  the 
Report  and  Order. 

6.  With  regard  to  the  General  Electric 
petition,  the  Commission  concluded  that 
more  information  should  be  obtained  on 
the  subject  of  a  uniform  trunking 
standard.  The  Commission,  therefore. 
directed  thai  a  new  Notice  of  Inquiry  be 
initiated  to  address  this  matter. 

7.  On  the  CTIA  petition,  the 
Commission  indicated  that  the 
likelihood  for  interference  to  the  lowest 
cellular  channel  (Channel  991)  from  the 
highest  public  safety  channel  [Channel 
830)  was  mmimal.  The  Commission. 
however,  encouraged  cellular  operators 
to  provide  public  safety  regional 
planners  with  the  locations  of  service 
areas  that  might  be  affected.  The 
Commission  also  asked  regional 
planners  to  notify  licensees  of  existmg 
cellular  systems  when  construction  of 
public  safety  systems  using  Channel  830 
was  contemplated  within  cellular 
service  areas. 

8.  With  respect  to  (he  IMSA/IAFC 
petition,  the  Commission  reaffirmed  that 
all  public  safety  and  special  emergency 
services  would  be  fairly  represented  on 
regional  planning  committees.  The 
Commission  also  declared  that  regional 
planning  committees  would  have  the 


freedom  to  consider  below-800  MI  Iz 
public  safety  bands  in  developing  their 
regional  plans,  but  that  the  licensing  of 
channels  in  these  bands  would  continue 
to  be  conducted  through  existing 
frequency  coordination  procedures 

9.  in  addressing  the  New  Jersey 
petition,  the  Commission  decided  that 
users  of  806-821/851-866  MHz  systems 
could  modify  their  equipment  to  add 
new  channels  in  the  821-824/866-869 
MHz  bands  without  performing  all  the 
technical  modifications  necessary  to 
conform  such  equipment  to  the  revised 
technical  standards.  Users  planning  to 
make  such  modifications  to  their  806- 
821/851-866  MHz  systems  would. 
however,  be  required  to  notify  their 
regional  planning  committee  and  would 
have  to  reduce  the  frequency  deviation 
of  their  equipment  to  +  /  -  4  kHz.  The 
Commission's  decision  in  this  matter 
applied  only  to  806-821/851-866  MHz 
equipment  in  agency  possession  or  on 
order  prior  to  the  release  date  of  this 
Memorandum  Opinion  and  Order  on 
Reconsideration.  After  this  date, 
modified  equipment  would  have  to 
comply  with  all  of  the  revised  technical 
standards. 

Ordering  Clauses 

10.  It  ts  Ordered  under  the  authority 
granted  in  sections  4{i)  and  303  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  4(i)  and  303.  thai  the 
Petition  for  Reconsideration  filed  by 
General  Electric  Mobile 
Communications  Business  is  Granted  to 
the  extent  indicated  herein  and 
otherwise  is  Denied. 

11.  It  Is  Further  Ordered  that  the 
Petition  for  Clarification  filed  by  the 
Cellular  Telecommunications  Industry 
ABftociation  is  Granted  \o  the  extent 
indicated  herein  and  otherwise  is 
Denied. 

12.  It  Is  Further  Ordered  thai  the 
Petition  for  Reconsideration  and 
Clarification  filed  by  the  International 
Muiiicipal  Signal  Association  and  the 
International  Association  of  Fire  Chief  is 
Granted  to  the  e>itent  indicated  herein 
and  otherwise  is  Denied. 

13.  // 1$  Further  Ordered  that  the 
Petition  fur  Reconsideration  filed  by  the 
New  Jersey  Division  of  Slate  Police  is 
Granted  to  the  extent  indicated  herein 
and  otherwise  is  Denied. 

Federal  CunimunicBtlons  Cnmmissiun. 

H.  Wilker  Foasler  III. 

Acting  Secrttary. 

(FR  Doc.  86-2060.'!  Filed  9-14-8B;  B:45  flm] 

enuM  COM  irii-fli-M 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

IGen   Docket  No   88-44^;  FCC  88-287) 

Technical  Compatibility  Protocol 
Standards  For  Equipment  Operating  In 
trie  800  MHz  Public  Safety  Bands 

agency:  Federal  Communications 

Cdrnmission. 

action:  Notice  of  inquiry. 

SUMMARY:  In  a  decision  contained  in  a 
Memorandum  Opinion  and  Order  on 
Reconsideration,  adopted  July  20. 1988. 
the  Commission  directed  that  a  Notice 
of  Inquiry  be  initiated  to  gain 
information  on  the  subject  of  trunking 
standards.  This  Notice,  therefore, 
requests  public  comment  on  various 
issues  and  questions  relating  to  trunking 
compatibility  protocol  standards  for 
equipment  operating  in  the  800  MHz 
public  safety  bands. 
DATES:  Comments  may  be  filed  on  or 
before  October  17. 1988.  and  reply 
comments  may  be  filed  on  or  before 
November  3. 1988- 
ADDRESS:  Federal  Communications 
(Commission.  Office  of  the  Secretary'. 
1919  M  Street  NW..  Washington.  DC 
20554. 


FOR  FURTHER  INFORMATION  CONTACT: 

Marty  Liebman,  Policy  and  Planning 
Branch.  Land  Mobile  and  Microwave 
Division.  Private  Radio  Bureau.  (202) 
632-5497. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Inquiry.  Gen.  Docket  No.  88-Ml. 
adopted  August  26. 1988.  and  released 
September  7.  1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington.  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  (202)  857-3800.  2100  M  Street. 
NW..  Suite  140.  Washington.  DC  20037. 

Summary  of  Notice  of  Inquiry 

1.  On  December  18. 1987.  the 
Commission  released  a  Report  and 
Order  adopting  policies.  ser\'ice  rules 
and  technical  standards  to  govern  the 
use  of  the  821-824/866-869  MHz  public 
safety  spectrum  (53  FR  1022.  January  15. 
1988).  Five  petitions  were  filed  asking 
reconsideration  of  that  Report  and 
Order.  One  of  these  petitions  was 
submitted  by  General  Electric  Mobile 
Communications  Business  asking  that 
the  Commission  reconsider  its  decision 


in  the  Report  and  Order  with  regard  to 
trunking  standards  for  equipment 
operating  in  the  800  MHz  public  safety 
bands. 

2.  The  Commission  addressed  this 
petition  in  a  Memorandum  Opinion  and 
Order  on  Reconsideration  adopted  on 
July  20. 1988,  the  summary  of  which  is 
published  immediately  preceding  this 
notice  of  inquiry'.  In  that  action,  the 
Commission  concluded  that  a  further 
proceeding  was  necessary  to  explore 
fully  the  question  of  trunking  standards. 
This  Notice  of  Inquiry  initiates  this 
proceeding. 

3.  In  this  Notice,  the  Commission 
requests  public  comment  on  various 
questions  relating  to  (1)  the  timeframe 
necessary  for  developing  standards.  (2) 
whether  a  trunking  standard  will  result 
in  interoperability,  and  (3)  the  effect 
trunking  standards  might  have  on  the 
cost  of  radio  equipment  and  the 
evolution  of  trunking  technology. 

4.  The  Commission  invites  all 
interested  parties  to  comment  on  the 
issues  raised  in  the  Notice. 

Federal  Communications  Commission. 
H.  Walker  Feaster  Ul. 

Acting  Secretory. 

(FR  Doc  88-20806  Filed  9-14-«8;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49CFR  Parts  171  and  175 

[Docket  No.  HM-184E;  Notice  No.  88-4! 

Implementation  of  the  International 
Civil  Aviation  Organization  s  Technical 
Instructions 

AGENCY:  Office  of  Hazardous  Materials 
Transportation,  Research  and  Special 
Programs  Administration  (RSPA).  DOT 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Hazardous  Materials 
Regulations  (HMR)  m  order  to  permit 
the  offering,  acceptance  and 
transportation  by  aircraft,  and  by  motor 
vehicle  incident  to  transportation  by 
aircraft,  of  hazardous  materials 
shipments  conforming  to  the  most  recent 
edition  of  the  International  Civil 
.Aviation  Organization's  Technical 
Instructions  for  the  Safe  Transport  of 
Dangerous  Goods  by  Air  (ICAO 
Technical  Instructions).  These 
amendments  are  necessary  to  facilitate 
the  continued  transport  of  hazardous 
materials  in  international  commerce  by 
aircraft  when  the  1989-1990  edition  of 
the  ICAO  Technical  Instructions 
becomes  effective  on  lanuary  1. 1989. 
pursuant  to  decisions  taken  by  the 
ICAO  Council  regarding  implementation 
of  Annex  18  to  the  Convention  on 
International  Civil  Aviation. 
DATE:  Comments  must  be  received  by 
November  14,  1988. 

ADDRESS:  Address  comments  to  Dockets 
Unit.  Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation.  Washington,  DC  20590 
Comments  should  identify  the  docket 
and  be  submitted,  if  possible,  in  five 
copies.  Persona  wishing  to  receive 
confinnation  of  receipt  of  their 
comments  should  include  a  self- 
addressed  stamped  postcard.  The 
Dockets  Unit  is  located  in  Room  6421, 
Nassif  Building.  400  Seventh  Street,  SVV  . 
Washington.  DC  20590.  Public  dockets 
may  be  reviewed  between  the  hours  of 
8:30  am   and  5:00  p.m.,  Monday  through 
Friday 

FOR  FURTHER  INFORMATION  CONTACT! 

Richard  Barlow,  Acting  International 
Standards  Coordinator,  Office  of 
Hazardous  Materials  Transportation, 
Research  and  Special  Programs 
Administration.  400  Seventh  Street.  3\V 
Washington.  DC  20590,  (202)  366-0656 
SUPPLEMENTARY  INFORMATTON:  On 

December  12,  1986,  RSPA  published  a 
final  rule  in  the  Federal  Register  |51  FR 


44790)  under  Docket  HM-184D,  The  final 
rule  authorized,  under  certain  conditions 
and  with  certain  limitations,  hazardous 
materials  to  be  packaged,  marked, 
labeled,  classified,  described  and 
certified  on  shipping  papers  as  provided 
in  the  1987-1988  edition  of  the  ICAO 
Technical  Instructions,  and  to  be 
offered,  accepted  and  transported  by 
aircraft  within  the  United  States  and 
aboard  aircraft  of  United  States  registry 
anywhere  in  air  commerce.  It  was 
necessary  that  these  amendments  be 
published  in  order  to  provide 
consistency  between  the  Hazardous 
Materials  Regulations  (HMR)  and  the 
ICAO  Technical  Instructions  because 
the  ICAO  Technical  Instructions  have 
become  the  basic  standard  applied  to 
the  transport  of  hazardous  materials  by 
aircraft  worldwide.  A  more  detailed 
explanation  of  the  reasons  for  this 
action  was  provided  in  an  earlier  nolice 
of  proposed  rulemaking  pubUshed  under 
Docket  No.  HM-184  on  August  2,  1982 
|47  FR  33295). 

Since  publication  of  the  final  rule 
under  Docket  No.  HxM-184D,  ICAO  has 
developed  a  number  of  amendments  to 
the  ICAO  Technical  Instructions.  These 
amendments  have  been  incorporated  m 
the  1989-1990  edition  of  the  ICAO 
Technical  Instructions  which  will 
become  effective  on  )dnuary  1,  1989.  In 
order  to  facilitate  the  international 
transportation  of  hazardous  materials 
by  aircraft  by  insuring  a  baste 
consistency  between  the  HMR  and  the 
ICAO  Technical  Instructions,  the  RSPA 
believes  it  is  necessary  to  amend  certain 
provisions  of  the  HMR  to  reflect  changes 
introduced  in  the  1989-1990  edition  of 
the  ICAO  Technical  Instructions.  The 
purpose  of  this  rulemaking  action  is  to 
propose  these  necessary  amendments  to 
the  HMR. 

The  following  changes  are  proposed 

Section  171  7  The  reference  to  the 
1^8"-1988  edition  of  the  ICAO  Technical 
Instructions  in  paragraph  (d)(27)  of  49 
CF"R  171  7  would  be  updated  to  refer  to 
the  1989-1990  edition. 

Section  175.10.  Part  1,  section  2.4.2  of 
the  ICAO  Technical  Instructions  has 
been  amended  to  permit  non-catalytic 
hair  curlers  containing  hydrocarbon  gas 
to  be  carried  on  aircraft.  The  restriction 
requiring  such  curlers  to  be  contained 
only  in  checked  baggage  has  also  been 
removed.  The  exception  for  catalytic 
hair  curlers  containing  hydrocarbon  gas 
in  paragraph  (a  ){21)  of  49  CFR  175,10, 
which  IS  currently  aligned  with  the 
corresponding  text  of  the  1987-1988 
edition  of  the  ICAO  Technical 
Instructions,  would  be  amended  to 
reflect  changes  incorporated  in  the  1989- 
1990  edition  of  the  iCAO  Technical 
Instructions 


Administrative  Notices 

Executive  Order  12291 

The  RSPA  has  determined  that  this 
rulemaking  (1)  is  not  "major"  under 
Executive  Order  12291;  (2)  is  not 
"significant"  under  DOT's  regulatory 
policies  and  procedures  [44  FR  11034); 
(3)  will  not  affect  not-for-profit 
enterprises  or  small  governmental 
iurisdictions;  and  (4)  does  not  require  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(42  U.S.C.  4321  et  seq.).  A  regulatory 
evaluation  is  available  for  review  in  the 
Docket. 

Executive  Order  12612 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  proposed  final  rule  does  no!  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Regulatory  Flexibility  Act 

Based  on  limited  information 
concerning  size  and  nature  of  entities 
likely  to  be  affected  by  this  final  rule,  i 
certify  that  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects 

49  CFR  Part  171 

Hazardous  materials  transportation. 
Incorporation  by  reference. 

49  CFR  Part  175 

Hazardous  materials  transportation. 
Air  carriers. 

In  consideration  of  the  foregoing,  49 
CFR  Parts  171  and  175  would  be 

amended  as  foli(;)\\s 

PART  171— GENERAL  INFORMATION. 
REGULATIONS  AND  DEFINITIONS 

1  The  ajthunti  citation  fur  Part  171 
would  continue  to  read  as  follows: 

Authority:  49  App  U.S.C,  1802.  1803,  1804, 
180B.  49  CFR  Part  1.  unless  otherwise  noted. 

2.  In  §  171.7.  paragraph  (d)(27)  would 
be  revised  to  reLid  as  foliowi 

§  171.7     Matter  incorporated  by  reference. 

Id)  •  •  • 

(27)  International  Civil  Aviation 
Organization  Technical  Instructions  for 
the  Safe  Transport  of  Dangerous  Goods 
by  Air,  DOC  9284-AN/905  {ICAO 
Technical  Instructions).  1989-1990 
edition. 
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PART  175— CARRIAGE  BY  AIRCRAFT 

3.  The  authority  citation  for  Part  175 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803.  1804.  1805, 
1807,  1808;  49  CFR  Part  1,  unless  otherwise 
noted. 

4.  In  §  175.10.  paragraph  (a)(21)  would 
be  revised  to  read  as  follows: 


§175.10    Eiceptlons 

(a)  *  •  • 

(21)  Hair  curlers  containing 
hydrocarbon  gas.  no  more  than  one  per 
passenger  or  crew  member,  provided 
that  the  safety  cover  is  securely  fitted 
over  the  healing  element.  Gas  refills  for 
such  curlers  are  not  permitted  in 
checked  or  carry-on  baggage. 


Issjed  in  VVrfshinglon.  DC.  on  September  ft, 
1988. 

Alan  1.  Roberts, 

Director.  Office  of  Hazardous  Materials 
Transportation. 

|FR  Doc.  88-20967  Filed  9-14-88:  8:45  am| 
BItLlPW  CODC  4910-60-M 
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DEPARTMENT  OF  LABOR 

Occupationaf  Safety  and  Health 
Admintstration 

29CFR  Part  1926 

(Docket  No.  S-301BI 

Concrete  and  Masonry  Construction 
Safety  Standards;  Lift  Slab 
Construction 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA).  U.S. 
Department  of  Labor. 
action:  Notice  of  proposed  rulemaking; 
Availability  of  new  information  on  lift- 
sUb  construction. 

summary:  This  Notice  Bnnounces  that 
the  Occupational  Safety  and  Health 
Administration  (OSHA)  is  reproposing 
its  Construction  Safety  Standards  for 
Lift-Slab  Operations.  Specific 
requirements  for  lift-slab  operations 
were  onginally  proposed  for  revision  as 
part  of  the  Notice  of  Proposed 
Rulemaking  (NPRM]  for  Concrete  and 
Masonry  Construction.  The  purpose  of 
the  reproposa!  is  to  update  the  specific 
hft-slab  requirements  which  have  been 
incorporated  by  reference  from  the 
American  National  Standard  Safety 
Requirements  for  Concrete  Construction 
and  Masonry  Work.  ANSI  AlO.9-1970 
In  addition,  OSHA  proposes  to 
promulgate  and  codify  directly  into  the 
OSf-IA  standards,  new  requirements  to 
protect  the  safety  and  health  of  workers 
engaged  in  hft-slab  operations.  By  this 
revision.  OSHA  will  eliminate  any 
ambiguities  caused  by  incorporating 
standards  by  reference  and  will  aho 
strengthen  the  hft-slab  requirements  by 
eliminating  weaknesses  or  gaps  in 
coverage  that  exist  through  the 
reference  to  the  outdated  ANSI 
standard. 

DATES:  Comments  on  this  proposal  must 
be  postmarked  by  November  14. 19&8. 
Hearing  requests  must  be  postmarked 
by  November  14.  1988. 
AOORESS:  Comments  and  requests  for  a 
hearing  are  to  be  sent  to  the  Docket 
Ofricer.  Docket  \o.  S-301B.  U.S. 
Department  of  Labor.  Room  N3670.  20() 
Constitution  A\fnup  \W    Washington, 
DC  20210 
FOR  FURTHER  INFORMATION  CONTACr. 

Mr.  James  Foster.  Occupational  Safety 
and  Health  Administration,  Room 
N3637.  U.S.  Department  of  Labor.  200 

Constitution  Avenue  NW..  Washington. 
DC  20210.  Telephone  (202)  523-fll48 

SUPPLEMENTARY  INFORMATION: 

I  Barkground 

Congress  amended  the  Contract  Work 
Hours  Standards  Act  (40  U.S.C.  327  el 


seq.j  in  1969  by  adding  a  new  section 
107  (40  U.S.C  333)  to  provide  employees 
in  the  construction  industry  with  a  safer 
work  environment  and  to  reduce  the 
frequency  and  severity  of  construction 
accidents  and  injuries.  T)ie  amendment, 
commonly  known  as  the  Construction 
Safety  Act  [Pub.  L  91-54;  August  9. 
1969],  significantly  strengthened 
employee  protection  by  providing  for 
occupational  safety  and  health 
standards  for  employees  of  the  building 
trades  and  construction  industry  in 
Federal  and  Federally-financed  or 
Federally-assisted  construction  projects. 
Accordingly,  the  Secretary  of  Labor 
issued  Safety  and  Health  Regulations 
for  Construction  in  29  CKR  Part  1516  (3tt 
CFR  7340.  April  17. 1971)  pursuant  to 
section  107  of  the  Contract  Work  Hours 
and  Safety  Standards  Act. 

The  Occupational  Safety  and  Health 
Act  (OSH  Act)  (ft4  Stat.  1590:  29  U.S.C 
651  et  seq  ),  which  was  enacted  by 
Congress  in  1970.  authorized  the 
Secretary  of  Labor  to  adopt  established 
Federal  standards  issued  under  other 
statutes,  including  the  Construction 
Safety  Act.  as  occupational  safety  and 
health  standards.  Accordingly,  the 
Secretary  of  Labor  adopted  the 
Construction  Standards,  which  were 
issued  under  the  Constniction  Safety 
Act  in  29  CFR  Part  1518,  under  section 
e[a)  of  the  OSH  Act  (36  FR  104fi6,  May 
29. 1971).  The  Safety  and  Health 
Regulations  for  Construction.  Pari  1518. 
were  redesignated  as  Part  1926  at  the 
end  of  1971  (30  VR  25232.  December  30. 
1971).  The  standard  entitled  Concrete. 
Concrete  Forms,  and  Shoring. 
SS  1926.700  through  .702.  was  adopted 
as  an  OSi-LA  standard  as  part  of  this 
process.  As  discussed  below,  this 
standard  was  partially  revised  on  June 
16. 1968.  based  on  an  earlier  proposal. 

On  September  16, 1985.  OSHA 
proposed  to  revise  its  construction 
industry  safety  standurd  addressing 
concrete  and  masonry  construction  (50 
KR  37543).  One  section  of  the  proposed 
standard  contained  specific 
requirements  for  lift-slab  construction 
operations.  Comments  on  the  proposed 
standard  were  received  by  OSHA 
through  December  16, 1385.  A  public 
hearing  was  held  in  Washington.  DC.  to 
discuss  the  proposed  rule  on  June  17-lB. 
1966.  A  final  rule  was  published  on  June 
16. 1988  (53  FR  22612).  In  that  final  rule. 
OSHA  indicated  that  it  was  not  revising 
the  existing  requirements  for  tift-slab 
operations  until  the  record  could  be 
reopened  on  that  issue  and  new 
information  and  evidence  entered  into 
the  record.  That  new  information  would 
then  be  used  as  a  basis  for  promulgating 
revised  standards  for  lifl-slab 
operations.  The  reopening  of  the  record 


was  necessitated  by  a  tragic  accident 
involving  the  hft-slab  method  of 
constructlon. 

Specirically.  on  April  23. 1987.  a  13- 
stary,  two-tower  building  (the 
L' Ambiance  Plaza)  under  construction  in 
Bridgeport.  Connecticut,  collapsed.  The 
L' Ambiance  Plaza  building  was  being 
erected  using  the  lift-slab  construction 
method.  Twenty-eight  construction 
workers  were  killed  and  10  injured  in 
that  collapse,  making  it  the  highest 
death  toll  from  a  workplace  accident  in 
the  United  Stales  since  IS  employees 
were  killed  in  1978  during  construction 
of  a  cooling  tower  at  Willow  Island, 
West  Virginia.  OSHA  immediately 
began  an  investigation  with  the 
assistance  of  the  National  Bureau  of 
Standards  (NBS)  of  the  U.S.  Department 
of  Commerce.  The  following  excerpt  is 
taken  from  the  NBS  Report  entitled. 
"Investigation  of  the  L'Ambianre  Pluzn 
Building  Collapse  in  Bridgeport. 
Connerlicul,  NBSIR  87-3640"  (Ex.  34) 

The  must  probutjle  cause  of  the  collapxi! 
was  determined  to  be  loss  oF  support  a(  a 
lifting  itick  In  Ihe  west  towc^r  duiinji 
placement  of  nn  upper  level  packfiHe  of  ihrei- 
Hoor  silahi.  The  loss  of  support  was  likely  dur 
to  eKLtissive  deformallun  of  Ihc  lifting  angle 
in  a  shearhead  followed  by  8  lifting  nut 
slippin);  off  th«  llfltng  anule  of  the  shefirhcud. 
The  poslulalcd  failure  methdnism  vvti 
duplioittt'd  in  Idboralory  expf  rimpjilH  111* 
lor.iil  failure  pr{tp,3gated  as  loads  w^re 
rudislrihuli'd  The  remaining  jitck  rods  a\oT\^ 
cuKimn  line  E  Btjpporting  the  pncki»g«  of  floor 
slabs  slipped  off  Ihc^  lifting  angles  and  the 
slab*  failed  in  flexure  and  shear.  These  slobs 
foil  ojfu&mg  Ihe  lower  levels  slabs  lo  fail. 

During  the  course  of  the  investigahon. 
OSHA  began  to  question  the 
completeness  of  its  proposed  safety 
standards  for  concrete  and  masonry 
construction  as  they  pertained  to  lift- 
slab  construction  operations.  A  review 
of  the  record  Indicated  that  OSHA  had 
very  tittle  information  from  comments 
received  in  response  to  the  Notice  of 
Proposed  Rulemaking,  or  as  a  result  of 
the  hearings  that  had  been  held.  In  fact, 
only  one  comment  was  directly  related 
to  lift-slab  construction.  OSHA's 
Advisory  Committee  on  Construction 
Safety  and  Health  (ACCSH).  at  its 
meeting  of  November  SO-December  1, 
1982,  at  which  the  draft  concrete 
standard  was  discussed,  had  not  made 
any  specific  recommendations  to  OSHA 
with  regard  to  the  lifl-slab  provisions. 

Xo  ensure  that  the  regulations  would 
provide  a  proper  level  of  safety  to 
workers  engaged  m  hft-slab 
construction  operations,  and  to  ensure 
(hat  the  L' Ambiance  Plaza  information 
would  be  properly  evaluated  and 
considered  before  revising  the  lift -slab 
regulations,  OSHA  decided  to  reopen 
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the  record  which  had  been  closed  on 
December  8, 1986.  to  receive  the 
L' Ambiance  Plaza  information  and 
evidence  now  available,  as  well  as  any 
other  information  pertaining  to  hft-slab 
construction  that  may  be  forthcoming- 

As  stated  above,  when  OSHA 
published  the  Final  Rule  for  Concrete 
and  Ma8onr>'  Construction,  it 
announced  that  S  1926.705.  Lift-Slab 
Operations,  would  not  be  revised  as 
part  of  that  Final  Rule.  OSHA  also 
announced  that  the  existing  standards 
(which  reference  the  ANSI  AlO.9-1970 
standards)  specific  to  lift-slab 
construction  operations  would  continue 
in  effect  until  completion  of  the 
reproposed  action. 

As  a  first  step  in  the  new  rulemaking 
process  for  hft-slab  operations.  OSHA 
met  with  its  Advisory  Committee  on 
Construction  Safety  and  Health 
(ACCSH).  (A  copy  of  the  transcript  of 
that  discussion  can  be  found  at  Exhibit 
35-2).  At  the  March  30. 1988,  ACCSH 
meeting.  OSHA  received  several 
recommendations.  Specifically,  the 
ACCSH  recommended  that  OSHA 
include  the  building  columns  among  the 
items  thai  must  be  designed  with  a 
safety  factor  of  at  least  2,5.  ACCSH  was 
referring  to  the  existing  ANSI  standard 
that  requires  that  ".  .  .  the  threaded 
rods  and  other  members  which  transmit 
toads  to  the  jacks  shall  have  a  minimum 
safety  factor  of  2.5." 

The  ACCSH  also  supported  a  motion 
put  forth  by  the  ACCSH  representative 
from  the  Building  and  Construction 
Trades  Department,  The  motion  was 
that  OSHA  require  that  "Lift-slab 
operations  shall  be  designed,  planned, 
and  supervised  by  a  professional 
engineer  or  architect  licensed  in  the 
state  where  the  work  is  being 
performed." 

Finally,  ACCSH  members  discussed 
their  thoughts  with  regard  to  employees 
working  under  loads  including  working 
under  slabs  which  were  not  secured. 
passing  a  motion  which  stated  that  as  a 
general  rule  they  did  not  endorse 
employees  working  under  any  loads. 
Further  discussion  on  these  issues 
appears  in  the  Specific  Issues  section  of 
this  document,  where  OSHA  solicits 
information  on  issues  which  have 
already  generated  special  attention  by 
affected  parties. 

Before  beginning  a  summary  and 
explanation  of  the  proposed  rule.  OSHA 
feels  it  is  important  for  readers  to  have  a 
basic  understanding  of  the  tift-slab 
construction  technique.  OSHA  believes 
that  one  of  the  possible  reasons  that 
commenters  failed  to  address  lift-slab 
operations  in  the  original  proposal  was 
that  this  technique  is  not  widely  used, 
accounting  for  only  a  small  percentage — 


probably  less  than  one  percent — of  all 
building  construction  activity. 

The  National  Bureau  of  Standards  in 
their  study  entitled.  Investigation  of 
L  'Ambiance  Plaza  Building  Collapse  in 
Bridgeport.  Connecticut  (NBSIR  87-3640) 
described  the  lift-slab  method  as 
follows: 

In  the  lift-slab  method  of  consinjction,  floor 
and  roof  slabs  are  cast  one  on  top  of  the 
oiher  at  ground  level-  The  floors  are  usually 
two-way  posl-tensioned  flat  plates  of  either 
regular  or  lightweight  concrete.  After  post- 
tensioning,  the  slabs  are  lifted  to  their 
positions  by  hydraulic  jacks  and  are  secured 
to  the  columns. 

NBS  goes  on  to  say  that  "By  casting  the 
slabs  at  ground  level,  lifl-slab 
construction  can  eliminate  90  percent  of 
the  formwork  required  for  cast-in-place 
construction  and  reduce  labor 
requirements.  Cost  savings  and  speed  of 
construction  are  two  primary 
advantages  claimed  for  tift-slab 
construction."  (Ex.  34.  p.  1). 

OSHA  invites  readers  to  compare  this 
technique  with  other  constniction 
techniques,  such  as  cast-in-pIace 
construction.  During  casl-in-place 
construction,  formwork  is  used  to 
support  the  weight  of  freshly  placed 
concrete  and  continues  to  provide 
support  until  the  concrete  has  achieved 
the  strength  necessary  to  support  itself 
and  all  superimposed  loads.  Workers 
are  not  prohibited  from  working  in 
buildings  under  such  loads  during  the 
time  that  the  concrete  is  gaining  its 
strength.  However.  OSHA  does  require 
that  the  formwork  be  capable  of 
supporting  without  failure  all  loads  that 
may  reasonably  be  anticipated  to  be 
applied  to  the  formwork. 

In  contrast,  in  the  lift-slab  method  of 
construction.  OSHA  is  proposing  lo 
continue  the  existing  requirement  that 
workers  not  be  permitted  to  work  under 
slabs  which  have  not  been  secured. 
neither  would  they  be  permitted  to  work 
under  slabs  that  have  been  secured  if 
other  slabs  on  upper  levels  were  being 
lifted,  a  process  described  in  the 
proposed  regulations  as  "jacking 
operations."  Of  course,  the  proposed 
requirement  would  not  prohibit  essential 
workers — those  workers  who  have  Ihe 
task  of  controlling  the  jacking 
operations  and  securing  the  slabs — from 
working  under  slabs. 

Prior  to  the  L' Ambiance  Plaza 
collapse,  according  to  one  lift-slab 
contractor,  it  was  common  practice  for 
employees  to  work  in  buildings  being 
constructed  by  the  lift-slab  method  jusi 
as  long  as  the  floor  slab  immediately 
above  them  had  been  secured.  This 
meant  that  "jacking  operations"  may 
have  been  in  progress  on  upper  levels. 
and  those  floors  were  thus  "suspended 


on  the  jacks."  A  failure  of  any 
component  of  the  jacking  system,  not 
unlike  a  failure  of  the  formwork  system 
in  cast-in-place  work,  could  result  in 
other  components  being  overloaded  or 
in  the  dropping  of  a  suspended  floor 
which  could,  in  turn,  result  in  total 
collapse  of  the  building.  Such  failures 
have  occurred  in  both  casl-in-place  and 
in  the  lifl-slab  method  of  construction. 
OSHA  observes,  however,  thai  it  has 
limited  data  on  building  failures  where 
Ihe  lift-slab  method  of  construction  was 
used.  OSHA  is  only  aware  of  one  lift- 
slab-constructed  building  failure  since 
its  inception  in  1971— the  1967 
L' Ambiance  Plaza  failure.  Published 
materials,  however,  describe  several 
failures  that  occurred  in  the  years  1951 
1954. 1956. 1961.  and  1962.  (Reference; 
Feld.  Jacob,  Construction  Failure.  John 
Wiley  &  Sons.  inc..  New  York;  1968)  (Ex. 
35-1). 

At  the  March  30. 1988,  ACCSH 
meeting,  a  representative  of  a  lift-slab 
constniction  firm  addressed  Ihe 
Commillee  and  spoke  on  the  subject  of 
employees  working  under  slabs  while 
jacking  operations  were  in  progress.  (Ex. 
35-2.  p.  150).  Specifically,  the 
representative  stated: 

Another  very  important  area  of 
disagreement  is  our  position  that  other  trades 
be  allowed  to  work  inside  a  building  under 
secured  slabs  while  lifting  is  in  progress  on 
upper  floors.  This  has  been  the  normal 
practice  around  the  world  and  really  is  not 
different  than  what  is  normal  practice  of 
other  structural  methods.  Similar  conditions 
exist  on  mt<hi-slory,  cast-inplace  concrete 
frames,  during  the  pounng  and  curing  of  an 
upper  floor. 

The  representative  further  stated: 

On  precast  frames  or  masonry  frames,  thf 
same  thing  applies  dunng  the  erection  of 
those  precast  members.  On  steel  frames, 
dunng  the  erection  of  the  steel  members  and 
the  pounng  of  the  decks  up  above,  workmen 
are  allowed  to  do  their  trades  below.  We 
realty  do  not  see  why  our  methods  should  be 
restrained  in  the  way  proposed,  from 
competing  with  other  structural  systems. 

The  public  coramenler  in  comparing 
the  risks  of  precast  with  lift-slab 
construction  remarked.  ".  .  .some  of  the 
precast  members  are  very,  very  heavy 
and  very  large  on  multi-story  buildings; 
there  are  trades  working  below.  God 
forbid,  one  lets  go,  there  is  going  lo  be  a 
catastrophe,  there  is  no  question  about 
it ,  .  ."  (Ex.  35-2.  p.  154). 

This  statement  prompts  OSHA  to  ask 
for  public  comment,  in  the  Specific 
Issues  section  of  this  preamble,  on 
whether  or  not  employees  working  on 
precast  or  cast-in-place  siles  are 
exposed  to  the  same  tj-pe  of  hazard  thdt 
is  being  regulated  for  the  Hft-slab 
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technique.  (See  Queshun  «12  in  the 
Specific  Issues  section  bekiw). 

11  Summary  and  Explanation  of 
Proponal 

R'jferenues  to  an  ANSI  sliindard  in 
this  section  are  to  the  provisions  of  the 
ANSI  A10.&-197O  standard,  except 
wh(.'re  noted,  The  ANSI  standard 
conlHins  a  section  speufic  to  lift -slab 
operations.  That  section  has  been 
incorporated  by  reference  in  the  OSHA 
standards,  thereby  serving  as  the 
existing  stand.?rd 

Snction  192a.700ib)    Oe'lnitions. 

Ir.  pHTdi^raph  (bM91  of  §  1926  700. 
C)Sii.\  proposes  to  add  a  definition  of 
ihf  tfvm  "jafkin^  operations."  OSHA 
di'tmps  jacking  operations  as  the  task  of 
I.ft.ng  s  slab  (or  ^oup  tff  slabs, 
sometimps  n^ferred  to  as  a  "package"  or 
■p!c;it")  from  one  location  to  another, 
e.f!,..  from  the  casting  locdtii)n  to  a 
temporary  (parked)  location,  or  from  a 
temporary  location  to  another 
tf-mporary  location,  or  to  the  final 
location  of  the  slabs  in  the  structure- 
The  existing  standard  does  no'  contain  a 
definition  for  this  term,  however.  OSHA 
beheves  it  is  necessary  to  df  fine  this 
term  so  that  employers  will  coniijleleiy 
understand  the  provisions  where  this 
term  is  used. 

In  petrasraph  {b)(101  of  §  1926.700. 
OSHA  proposes  to  add  a  definition  for 
the  terra  ■'quahfied  designer  "  OSHA 
defines  qualified  designer  to  mean  a 
person  who,  by  possession  of  a  degree. 
certification,  or  professional  standing. 
has  demonstrated  ability  in  design  in  the 
subject  under  regulation.  In  this 
standard,  such  an  individual  must  be 
qualified  in  the  desi^  of  lift-slab 
operations.  The  existing  standard  dots 
not  contain  a  definition  for  qualified 
desteatT  However,  since  the  proposed 
<:iandard  contains  a  provision  which 
uses  the  term  "qualified  designer."  and 
bcrdase  another  pro^■isio^  in  the 
f  xis'ing  Concrpte  and  Masonry 
Cons:runtion  Standard  also  contains  a 
provision  using  the  term  "qualified 
de.signer."  OSilA  has  proposed  to  :^erine 
this  te-m  The  definition  propu5*'d  by 
OSHA  is  based  on  the  ANSI  dffinilion 
for  qualified  designer  that  is  contained 
in  the  ANSI  Al0.9-I9ia,  Am^-riciin 
National  Standard  for  Construction  and 
Demolition  Operations — Concrete  and 
Masonry  Work — Safety  RequLrements. 
Since  the  requirements  for  lift  slab 
operaUons  are  almost  exclusively  taken 
from  lY£  ANSI  standard  aad  the  ANSI 
standard  is  the  consensus  standard  fir 
Concrete  aad  Masonry  Work.  OSJL-\ 
believes  U  is  appropriate  to  base  itB 
defmiljon  on  the  most  recent  ANSI 
siiindard. 


OSHA  invites  specific  comment  (sere 
Question  si  in  the  Specific  Issues 
sechon  below)  on  an  issue  related  to 
this  definition,  which  may  require 
OSHA  to  define  additional  terms  or. 
perhaps,  to  delete  the  term  defined  here. 
SpecificaUy.  OSHA  is  asking  for 
information  on  whether  or  not  it  should 
require  the  employer  to  have  a 
professional  engineer  or  architect, 
licensed  in  the  state  where  the  work  is 
to  be  performed,  to  design  and  plan  the 
lift-slab  project  instead  of  a  "quaUTied 
designer."  OSHA  u  also  requesting 
comment  on  whether  or  not  a  person  (a 
registered  professional  engineer,  for 
example]  othef  than,  or  perhaps  in 
addition  to,  the  contractor  should 
supervise  the  coaatniction  operation. 

Section  1928.705     Lffl-shb  operations. 

Section  1926.705  of  the  proposed  rale 
contains  specific  requirements  for  lift- 
slab  construction  operaUons  and  are  in 
addition  to  the  general  requirements  for 
all  concrete  construction  contained  m 
other  sections  of  Subpart  Q  (Concrete 
and  Masonry  Construction]  of  29  CFR 
Part  1928. 

Paragraph  [a)  would  require  that  lift- 
slab  (iperBtions  be  designed  and 
planned  by  a  qualified  designer  (i.e. 
qualiied  in  lift-slab  operations):  that  all 
plans  and  designs  be  implemented  by 
the  employer:  and.  that  the  plans  and 
designs  include  detailed  instructions 
and  sketches  indicating  the  prescribed 
method  of  erection.  The  existing  rule. 
ANSI  section  11^  contains  essentially 
the  same  provision  except  that  it 
requires  a  "quaiiUed professional 
engitieer  or  architect"  to  design  and 
plan  the  lift-slab  operations.  OSHA  is 
prop'ifiing  to  revise  the  existing  rule  to 
bring  it  in  line  with  the  most  recent 
ANSI  Standard.  AlO.9-1983.  which  in 
section  10.2.  requires  a   'qualified 
dfs/^ner"  to  plan  and  design  lift-slab 
operations. 

OSHA  has  received  one 
recommendation  with  regard  to  this 
provision.  That  recommendation  came 
from  the  members  of  the  ACCSI !  who 
recommended  that  the  proposed 
paragraph  (a)  requirement  for  a 
quahfied  designer  be  changed  to  require 
that  a  professional  engineeeror 
architect,  licensed  in  the  state  where  the 
work  would  be  done.  plan,  design,  and 
supervise  the  erection  process.  Specific 
public  comment  is  requested  on  this 
point  in  Question  Jtl  of  the  Specific 
Issues  section  below. 

Paragraph  (b)  of  the  proposed  rule 
would  require  that  jacks  be  marked  to 
ir.dir.;Ue  ilit-  rdlcd  capacity  established 
by  the  manufacturer  This  is  an  existing 
requirement  in  S  1926.305(a)(1)  and  i1 
applies  to  all  jacks  used  in  construcliun 


activities.  OSliA  is  not  recommending 
any  siibstanlive  revision  to  (his 
provision,  but  is  simply  repealing  this 
provision  in  the  lifl-slab  operation 
section  in  an  effort  to  locate  ail 
requirements  unique  to  lift-slab 
operations  in  the  same  secdon  of  (hp 
construction  safety  and  health 
standards  OSHA  beheves  il  is 
necessary  for  employers  to  ensure  thai 
each  jack  has  the  rated  capacity  marked 
so  there  will  be  no  question  as  lo  what 
loads  can  be  placed  on  the  jacks 

Paragraph  (c)  of  the  proposed  rule 
would  require  that  jacks  not  be  loaded 
beyond  the  rated  capacity  established 
by  the  manufacturer.  Tliis.  too.  is  an 
existing  requirement  in  S 1926  3rtj;ja)(lJ, 
and  is  being  repeated  in  the  proposed 
lift-slab  section  for  the  same  reasons 
discussed  in  fbj  above.  Again,  OSHA  is 
not  recommending  any  substantive 
revision  to  this  existing  requirement 

Paragraph  (d)  of  the  proposed  mJe 
would  require  that  jackmg  equipment 
not  be  overloaded  and  that  the  threaded 
rods  and  other  members  that  transmit 
loads  to  the  jacks  be  capable  of 
suppurbng  at  least  two  and  one-half 
times  the  load  to  be  applied.  This 
provision  is  an  existing  requirement  in 
section  11.3.1  of  the  ANSI  standard.  The 
provision  is  also  continued  in  the  more 
recent  ANSI  A10.9-19B3  standard  in 
section  10.3.1,  OSHA  is  proposing  to 
change  the  existing  requirement  by 
including  in  the  provision,  the  identity  of 
some  of  the  jacking  equipment 
components  which  are  nubjcct  to  the  2.5 
factor  of  safety  Specifically.  OSHA 
interprets,  as  recently  clarified  by  the 
American  National  Standards  Institute 
[Ex.  35-3).  that  the  2..S  safely  factor 
applies  to  all  the  jacking  equipment 
including,  but  not  limited  to,  jacks  and 
other  lifting  units,  lifting  angles.  lifting 
nuts,  hook -up  collars.  T-cnps, 
shearheads.  columns,  and  foolings- 
OSliA  realizes  that  there  may  be  somir 
disagreement  over  whether  or  not  it  is 
necessary  to  require  the  shearheads. 
columns,  and  footings  to  be  designed 
with  a  2.5  safety  factor  and  has 
addressed  this  issue  in  Question  "2  of 
the  Specific  Issues  section  below.  OSHA 
has  not  attempted  to  identify  every 
single  component  that  would  be 
considered  jacking  equipment  because 
as  new  contractors  enter  the  lift-stab 
construction  business,  they  may  not 
identify  their  components  with  the  same 
names  used  by  other  contractors.  OSHA 
does  out  wish  lo  create  loopholes  by 
failing  to  identify  specifically  every 
component  that  could  possibly  be  a  part 
of  the  jacking  equipment  nor  does  it 
want  to  be  vague  about  which 
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components  must  meet  the  2.S  safety 
factor. 

OSHA  is  considering  further  revision 
of  this  provision  and  has  asked 
comment  about  it  in  Question  =4  of  the 
Specific  Issues  section  below. 

Paragraph  (e)  of  the  proposed  rule 
would  require  that  jacks  be  installed 
and  designed  so  that  they  will  neither 
lift  nor  continue  to  lift  when  their  rated 
capacity  is  exceeded.  This  proposed 
requirement  is  essentially  the  same  as 
the  existing  requirement  found  in 
section  11.3.2  of  the  ANSI  AlO.9-1970 
standard,  and  is  also  essentially  the 
same  as  section  10.3.2  of  the  most 
current  ANSI  standard.  AlO.^1983. 
OSHA  observes  that  a  similar  provision 
was  proposed  in  the  NPRM  of  1965, 
however,  no  comments  were  received 
on  the  19ft5  NPRM  provision. 

Paragraph  ff)  of  tlie  proposed  rule 
would  require  that  jacks  used  in  lift-slab 
construction  be  equipped  writh  a  safety 
device  which  will  enable  the  jacks  to 
support  the  load  in  any  position  in  the 
event  any  jack  malfunctions  or  loses  its 
lifting  ability.  OSHA  observes  that  this 
proposed  provision  is  essentially  the 
same  as  an  existing  requirement  in 
§  1926.305(b){l)  and  is  also  identical  lo 
both  a  provision  in  section  11.3.3  of  the 
ANSI  A10.9-1970  standard  and  lo 
section  10.3.3  of  the  updated  ANSI 
AlO.9-1983  standard.  OSHA  notes  that 
one  comment  received  on  the  1985 
NPRM  related  to  this  provision.  That 
comment  was  from  the  Washington 
Metropolitan  Area  Construction  Safety 
Association  (WMACSA)  (Ex.  14-29) 
who  suggested  that  OSHA  add  a 
requirement  to  install  the  safety  device 
as  required  by  this  paragraph. 
WMACSA  supported  the  need  for  this 
provision  by  pointing  out  that  the  ANSI 
AlO.9  standard  contained  such  a 
provision  in  the  lift  slab  section. 

OSHA  observes,  as  staled  above,  that 
the  existing  requirement  in 
§  1926.305(b)(1).  nearly  identical  to  the 
ANSI  requirement  already  addresses 
this  hazard.  However,  because  OSHA 
believes  it  is  important  to  locale  all 
provisions  unique  to  lift-slab 
construction  in  the  same  section  of  its 
regulations,  it  has  determined  that  this 
provision  and  another  provision 
specifically  related  to  hft-slab  jacks  in 
§  I92a305[b)(2).  should  be  relocated  to 
the  lift-slab  operations  section  of  the 
Concrete  and  Masonry  Construction 
Standards.  These  two  provisions  are 
identified  as  paragraphs  (f)  and  (h)  of 
this  proposed  rule.  OSHA  proposes  to 
remove  the  requirements  entirely  from 
their  present  locabon — S  1926.305(b] — to 
avoid  further  confusion. 

Paragraphs  (g).  (h).  and  (i)  contain 
three  requirements  which  are  essentially 


the  same  as  existing  requirements  in 
section  11.4  of  the  ANSI  AlO.9-1970 
standard  and  essentially  the  same  as  the 
provisions  in  Section  10.4  of  the  ANSI 
AlO.9-1983  standard,  except  that  in  the 
ANSI  documents  all  three  of  the 
requirements  are  combined  into  one 
paragraph.  Also,  as  discussed  above, 
paragraph  [h]  of  the  proposal  contains 
essentially  the  same  requirement  as  the 
existing  provision  in  1 1926.30S(b)(2}. 
The  intent  of  these  requirements  is  to 
prevent  subjecting  the  slab  to  stresses 
beyond  the  engineered  limits.  OSHA 
observes  that  a  failure  in  the  slab  could 
result  in  collapse  ot  tiie  building  which 
most  likely  would  be  accompanied  by 
injury  and  death  of  workers. 

Paragraph  (g)  of  the  proposed  rule 
would  require  the  employer  lo 
synchroni:te  jacking  operations  in  a 
manner  that  will  ensure  all  points  of  the 
slab  support  are  kept  within  'A  inch  of 
that  needed  to  maintain  the  slab  in  a 
level  position. 

Paragraph  fh)  of  the  proposed  rule 
would  require  that  where  leveling  is 
automatically  controlled,  the  employer 
must  install  a  device  to  stop  the 
operation  when  the  Vi  inch  leveling 
tolerance  is  exceeded  or  where  there  is 
a  malfunction  in  the  jacking  system. 

Paragraph  (i)  of  the  proposed  rule 
would  require  that  where  leveling  is 
maintained  by  manual  controls,  the 
employer  must  locate  such  controls  in  a 
central  location  and  have  a  competent 
person  attend  the  controls  while  Ufting 
is  in  progress. 

OSHA  proposes  to  separate  (he  three 
distinctive  requirements  and  propose 
one  change  In  paragraph  [i).  in 
particular.  OSHA  proposes  that  a 
competent  person  be  required  to  attend 
the  controls  while  lifting  is  in  progress 
and  leveling  is  maintained  by  manual 
conlTols.  OSHA  observes  that  the  1970 
ANSI  standard  prescribes  that  a 
"trained  operator"  attend  the  manual 
controls,  whereas  the  1983  ANSI  AlO.9 
standard  prescribes  that  a  "qualified 
person"  attend  the  controls.  OSHA 
believes  a  competent  person,  as  defined 
in  §  1926.32(0.  >s  the  appropriate  term  to 
use  in  this  standard  to  describe  the 
qualifications  of  the  person  who  attends 
the  controls.  Additionally.  OSHA 
observes  that  the  term  "competent 
person"  is  used  in  many  provisions  of 
the  construction  safety  and  health 
standards  to  describe  the  minimum  level 
of  experience  and  authority  needed  to 
provide  an  acceptable  level  of  safely  for 
workers. 

For  these  reasons.  OSHA  is  proposing 
to  revise  the  existing  requirement  by 
substituting  the  term  "competent 
person"  for  the  existing  term,  "trained 
operator,"  so  that  the  provision  would 


require  Ihal  a  competent  person  attend 
the  controls  while  lifting  is  in  progress. 
OSHA  notes  that  the  term  competent 
person  is  defined  in  §  1926.32(f1  to  mean 
"one  who  is  capable  of  identifying 
existing  and  predictable  hazards  in  the 
surroundings  or  working  conditions 
which  are  unsanitary,  hazardous,  or 
dangerous  to  employees,  and  who  ha.s 
authorization  to  take  prompt  corrective 
measures  to  efiminate  them." 

OSHA  also  notes  that  it  proposed  an 
essentially  similar  requirement  in  its 
1985  Notice  of  Proposed  Rulemaking. 
There  were  no  comments  on  this 
particular  provision  of  the  1985 
proposal. 

Paragraph  (j)  of  the  proposed  rule 
would  require  the  employer  to  limil  the 
maximum  number  of  manually 
controlled  jacks  on  one  slab  to  a  number 
that  will  permit  the  operator  to  maintain 
the  slab  level  within  specified 
tolerances.  This  provision  is  similar  lo  a 
provision  in  section  113.4  of  the  ANSI 
standard,  and  also  lo  the  provision  in 
section  10.34  of  the  ANSI  AlO.9-1983 
standard  except  that  both  of  the  ANSI 
standards  specify  that  the  number  of 
jacks  should  not  exceed  14.  ANSI  further 
prescribes  that  in  no  event  should  the 
number  of  jacks  be  too  great  to  permit 
the  operator  to  maintain  the  slab  level 
within  specified  tolerances. 

However.  In  keeping  with  OSHA's 
efforts  to  develop  more  performance- 
oriented  standards.  OSHA  is  proposing 
to  revise  the  existing  requirement  to 
eliminate  the  specific  number  "14"  and 
instead  require  the  employer  to  limil  the 
number  of  jacks  on  one  slab  to  a  number 
that  will  permit  the  operator  to  maintain 
the  slab  level  within  specified 
tolerances.  OSliA  notes  thai  it  is 
unaware  of  the  reasons  why  both  the 
1970  and  1983  ANSI  standards  specify 
the  number  14  since  OSHA  believes  thai 
common  industry  practice  is  to  operate 
all  jacks  automatically,  except  in  hmiled 
situations  such  as  when  setting  wedges. 
During  the  wedge  setting  phase, 
automatic  jacking  operations  may  cease 
while  individual  jades  are  operated 
manually,  as  needed,  to  complete  the 
wedge  setting  operation.  This  process 
normally  involves  the  manual  control  of 
only  one  or  two  jacks.  Thus.  OSHA  has 
proposed  to  revise  the  existing 
requirement  as  stated  above. 

OSHA  invites  comments  on  whether 
or  not  il  should  continue  to  specify  the 
maximum  number  of  jacks  as  the  ANSI 
standards  do.  Specifically.  OSHA  would 
like  to  know  if  employee  safety  would 
be  enhanced  if  OSHA  specified  a 
maximum  number  of  jacks  that  could  be 
used  on  one  slab?  OSHA  also  que-stions 
whether  "14"  is  the  appropriate  number. 
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If  not.  what  is  the  appropriate  number 
and  what  are  the  reasons  for 
recommending  a  number  that  differs 
from  ANSI? 

Paragraph  (k)  of  the  proposed  rule 
would  require  the  employer  to  prohibit 
employees  (except  those  essential  to  the 
jacking  operation)  from  being  in  the 
building  while  any  jackmg  operation  is 
taking  place.  OSHA  would  explain  in 
this  provision  that  a  jacking  operation 
begins  when  a  slab  (or  groups  of  slabs) 
is  lifted  and  ends  when  such  slabs  are 
secured  with  either  temporary  or 
permanent  connections. 

The  proposed  provision  is  based  on 
provisions  in  both  the  1970  and  the  1983 
versions  of  the  ANSI  AlO.9  standard. 
OSHA  notes  that  ANSI  has  recently 
provided  an  interpretation  of  these 
provisions.  (Ex.  35-3).  Specifically.  ANSI 
interpreted  the  provisions  to  mean  that 
no  one  is  permitted  anywhere  below 
any  slab  being  jacked,  noting  that  the 
restriction  prohibits  employees  (except 
those  essential  for  the  jacking  operation 
and  to  secure  the  slabs)  from  working 
below  lower  floor  slabs  which  are 
secured  temporarily  or  permanently  if 
any  upper  Hoor  slab  is  being  jacked. 

The  proposed  provision  ia  somewhat 
different  from  the  existing  standard  as 
interpreted  by  ANSI  in  that  the 
proposed  provision  prohibits  employees 
from  being  "in  the  building"  rather  than 
just  "below  any  slabs  during  jacking 
operations" — the  language  used  in 
ANSI's  interpretation.  The  proposed 
provision  is  intended  to  clarify  those 
situations  where  a  building  has  been 
divided  into  sections  or  portions  for  the 
purpose  of  carrying  out  Sifing  operations. 
For  example,  a  building  may  be  so  large 
that  rather  than  lift  the  entire  floor  in 
one  jacking  operation,  the  floors  may  be 
cast  and  lifted  in  two  sections.  Thus,  it 
IS  possible  that  using  the  ANSI 
language,  employers  could 
misunderstand  the  provision  to  mean 
that  while  one  section  was  being  lifted. 
employees  would  be  permitted  to  work 
in  another  section  as  long  as  no  jacking 
operations  were  being  earned  out  in  that 
section.  However,  a  review  of  the 
disaster  at  L" Ambiance  Plaza  in 
Bridgeport.  Connecticut,  (where  the 
Plaza  was  constructed  as  two  towers) 
shows  that  employees  are  at  risk  if  they 
are  allowed  to  remain  in  one  portion  of 
a  structure  or  building  while  another 
portion  is  being  lifted.  Thus,  OSHA 
beheves  that  in  order  to  afford  a  proper 
lev  I  of  safety,  all  nonessential 
employees  must  be  removed  from  the 
entire  building  while  any  jacking 
operation  is  taking  place.  OSHA 
ob3er\'e8  that  compliance  with  this 
proposed  provision  may  have  saved 


many  of  the  lives  lost  in  the  Bridgeport 
disaster. 

Additionally.  OSHA  notes  that  using 
the  lift-slab  construction  technique,  floor 
slabs  are  cast  at  ground  level  and  later 
lifted  to  their  final  position.  OSHA  has 
determined  that  if  a  slab(s)  being  lifted 
were  to  fall,  even  where  it  is  several 
floors  above  where  employees  are 
located,  it  has  the  potential  to  continue 
its  descent  until  reaching  ground  level. 
with  possible  catastrophic 
consequences.  This  is  essentially  what 
happened  in  the  Bridgeport  collapse. 
Therefore,  in  order  to  protect  employees 
from  this  hazard.  OSHA  believes 
nonessential  employees  must  leave  the 
building  whenever  any  jacking 
operations  are  taking  place.  Employees 
would  not  be  permitted  to  reenter  any 
such  building  until  jacking  operations 
have  ended,  i.e..  all  the  slabs  are 
secured.  To  facilitate  comphance  with 
this  provision,  employers  may  need  only 
to  schedule  their  jacking  operations  at 
times  when  other  trades  are  not  present, 
e.g..  at  night  or  on  weekends. 

Paragraph  (1)  of  the  proposed  rule 
would  require  that  when  making 
temporary  connections,  the  wedges  must 
be  secured  by  tack  welding  or  an 
equivalent  method  of  securing.  This 
would  be  a  new  provision  which  OSHA 
is  proposing  because  it  has  come  to 
OSHA's  attention  that  there  is  some 
confusion  with  regard  to  how  wedges 
need  to  be  secured  before  releasing  the 
load  from  the  lifting  unit  (i.e..  jack].  In 
particular,  OSHA  staff  on  at  least  one 
occasion  has  had  discussions  with  a  lift- 
slab  contractor  regarding  the 
contractor's  intent  to  use  chicken  wire 
and  other  unacceptable  materials  to 
secure  the  wedges  when  making 
temporary  connections  of  floor  slabs  to 
columns.  OSHA  believes  that  it  is  vitally 
important  for  the  safety  of  workers  that 
temporary  connections  be  secured  by 
tack  welding  or  other  equivalent 
method. 

Paragraph  (m)  of  the  proposed  rule 
would  require  that  all  welding  on 
temporary  and  permanent  connections 
be  performed  by  a  certified  welder  who 
is  familiar  with  the  welding 
requirements  specified  in  the  lift-slab 
plan  and  specifications.  This  would  be  a 
new  provision  which  OSHA  believes 
would  a^ord  a  degree  of  safety  which  is 
not  afforded  by  the  existing  standard.  In 
particular,  the  existing  standard  does 
not  address  welding  of  connections  and 
OSHA  feels  very  strongly  that  only 
certified  welders  should  be  allowed  to 
perform  these  critical  welding  tasks. 
OSHA  notes  that  in  order  to  be 
classified  as  a  certified  welder,  the 
welder  must  have  demonstrated  welding 


ability,  and  the  capability  to  perform 
critical  welding  tasks  that  would  be 
required  to  make  temporary  and 
permanent  connections.  It  Is  OSHA's 
belief  that  welders  who  have  not 
demonstrated  such  abilities  (that  is.  are 
not  "certified")  should  not  perform 
critical  welding  tasks  when  the  lives  of 
themselves  and  other  workers  are  at 
risk.  OSHA  observes  that  a  failure  of  a 
weld  could  result  in  losing  support  for  a 
slab  and  ultimate  collapse  of  the 
building. 

Additionally.  OSHA  observes  that  in 
its  conversations  with  two  U.S. 
construction  firms  who  use  the  lift-slab 
technique,  both  slated  that  only  certified 
welders  were  hired  for  critical  welding 
tasks.  Apparently  both  these  firms 
recognize,  as  OSHA  does,  the  critical 
role  that  these  welding  tasks  play  with 
regard  to  worker  safety.  (Note  that 
OSHA  seeks  additional  information  on 
certified  welders  in  Question  iflS  in  the 
Specific  Issues  section  below). 

Paragraph  (n)  of  the  proposed  rule 
would  prohibit  load  transfer  from  the 
Jacks  to  the  building  columns  until  the 
welds  on  the  column  shear  plates  are 
cooled  to  air  temperature.  This  would  be 
a  new  provision.  It  is  based  on  a 
provision  in  section  10.6  of  ANSI  AlO.9- 
1983.  OSHA  believes  that  the  ANSI 
provision  appropriately  addresses  the 
hazard  of  transferring  loads  onto  welds 
that  have  not  yet  cooled. 

III.  Specific  Issues 

The  public  is  invited  to  comment  on 
the  following  issues.  The  comments 
should  contain  adequate  information 
and  evidence,  when  available,  to 
support  the  position  of  the  writer. 

1.  OSHA  is  proposing  in  5  1926.705(a) 
that  lift-slab  operations  be  designed  and 
planned  by  a  "qualified  designer." 
Would  employees  be  afforded  a  greater 
level  of  protection  if  OSHA  revised  this 
provision  to  require  the  work  to  be  done 
by  an  "engineer"  or  "architect?"  If  so. 
what  particular  classification  of 
engineer  would  afford  the  appropriate 
level  of  protection  (e.g.,  structural, 
registered  professional  engineer)?  As 
mentioned  above.  OSHA  has  received  a 
recommendation  from  its  Advisory 
Committee  on  Construction  Safety  and 
Health  (ACCSH)  that  the  term  "qualified 
designer"  be  replaced  with  the  phrase 
"professional  engineer  or  architect. 
licensed  in  the  state  where  the  work  is 
to  be  done."  The  ACCSH  also 
recommended  that  the  provision  be 
expanded  so  that  the  professional 
engineer  or  architect  would  be  required 
to  "supervise"  the  lift-slab  project  in 
addition  to  the  designing  and  planning 
requirements  proposed  by  OSHA. 
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OSHA  solicits  comment  on  the 
recommendation. 

2.  OSHA  is  proposing  in  §  1926.705(dl 
that  threaded  rods  and  other  members 
that  transmit  loads  to  the  jacks  be 
capable  of  supporting  at  least  two  and 
one-half  times  the  load  to  be  applied. 
OSHA  interprets  the  words  "other 
members"  in  this  provision  to  include 
the  shearheads,  columns,  and  footings. 
There  have  been  indications  that  some 
parties  disagree  with  this  interpretation, 
arguing  that  there  is  no  need  to  include 
these  components  in  this  provision.  In 
particular,  a  public  participant  at  the 
March  30, 1988.  ACCSH  meeting  said 
(Ex.  35-2.  p.  150)  that  he  disagreed  with 
the  application  of  the  2.5  safety  factor  to 
columns,  shearheads  and  footings 
because  "these  three  items  are  more 
than  adequately  covered  during  normal 
design  practices  using  standards  put 
forth  in  the  American  Institute  of  Steel 
Construction.  American  Concrete 
Institute,  and  the  Post-Tensioning 
Institute."  OSHA  requests  comments  on 
whether  or  not  the  shearheads  and  the 
building  columns  and  footings  should  be 
considered  "other  members  "  for  the 
purpose  of  this  provision? 

3.  OSHA  believes  that  it  may  be 
appropriate  to  require  employers  to 
prepare  a  certification  record,  which 
they  would  sign  and  keep  on  file  for 
review  at  the  time  of  an  OSHA 
inspection.  The  certification  record 
would  contain  the  name  of  the  person  or 
orgiinizalion  that  determined  that  the 
jacking  equipment  met  the  2.5  safety 
factor  and  the  date  that  such 
determination  was  made.  OSHA  invites 
comments  on  the  benefits  to  employee 
safety  that  would  result  if  OSHA 
required  such  an  assurance  from 
employers. 

4.  As  discussed  in  the  summary  and 
explanation  of  this  provision.  OSHA 
invites  comments  on  rewording 

§  1926.705(d}  (which  as  proposed  reads 
essentially  the  same  as  the  ANSI  AlO.9- 
1983  provision)  to  read  as  follows; 

(h)  jacking  equipment  shall  no)  be 
overloaded. 

(l))  jacking  equipment  [such  as,  but  not 
limited  lo  the  followinf;:  lifting  units  (e.g.. 
JHcks)  ihrtiaded  rods,  hftiog  artgle&,  lifting 
niiiB.  h<j<jk-up  collars.  T-caps,  ahear  plates. 
Bhitarheads.  c»lumna,  and  footings)  shall  be 
ctpable  of  supporlins  at  least  two  and  one- 
hdU  limes  (he  load  lo  be  applied. 

As  mentioned  above,  OSHA  is 
concerned  that  if  it  fails  to  identify  all 
components  which  are  part  of  jacking 
equipment,  employers  will  mistakenly 
bulieve  that  not  all  components  must  be 
able  lo  support  at  least  2.5  times  the 
load  to  be  applied  to  them.  On  the  other 
hand,  as  new  employers  enter  the  lift- 
slab  construction  business.  OSHA  is 


concerned  they  will  rename  parts  or  use 
parts  which  are  commonly  identified  by 
other  names,  and  again  mistakenly 
believe  that  those  components  are  not 
subject  to  the  2.5  safety  factor.  OSHA 
notes  that  existing  lift-slab  contractors 
do  not  always  identify  jacking 
equipment  components  by  the  same 
terms,  yet  the  function  of  the  equipment 
may  be  essentially  the  same.  OSHA 
requests  comment  on  how  lo  word  this 
provision  to  avoid  any  such 
misunderstanding. 

5  OSHA  solicits  information  on 
whether  or  not  specific  requirements  for 
lateral  stability  should  became  a  part  of 
the  final  rule.  In  parlicuiar,  OSHA 
wishes  to  know  whether  or  not  the 
building  plans  and  specifications 
tN'pically  address  lateral  stability.  And. 
if  so,  are  such  plans  and  specifications 
routinely  kept  at  the  construction  site: 
are  these  plans  and  specifications 
followed;  and  who  does  the  employer 
desiii^nate  (e.g..  a  professional  engineer, 
a  competent  person,  or  itself)  as  the 
person  responsible  for  overseeing 
compliance  with  the  building  plans  and 
specifications?  If  the  building  plans  and 
specifications  do  not  address  lateral 
stability,  who  determines  what  action 
will  be  taken  to  ensure  that  lateral 
stability  is  provided? 

6.  OSI  lA  sohcits  comments  on  the 
need  to  require  employers  to  maintain 
the  building  plumb  during  jacking 
operations.  What  is  the  current  industry 
practice  with  regard  to  keeping  the 
building  plunib? 

7.  OSiiA  requests  comments  on  the 
need  lo  include  requirements  in  the  final 
rule  that  address  employee  access  and 
egress  during  the  erection  of  lift-slab 
buddings.  OSHA  requests  information 
on  how  employees  gain  access  to  upper 
level  slabs  (l)  to  erect  scaffolds:  (2)  to 
set  wedges  and  make  temporary 
connections;  {3|  to  make  permanent 
connections:  and  (4)  to  perform  other 
activities  (such  as  electrical,  plumbing, 
etc.).  OSHA  also  wishes  to  know  what 
means  of  rapid  escape  from  upper  slabs 
are  presently  being  used  for  emergency 
situations  such  as  fire,  explosion  or 
structural  failure. 

8  When  are  stairways  or  ladders 
installed  to  provide  access  and  egress  lo 
upper  floor  levels? 

9.  OSHA  frequently  use«  the  terra 
"jacks"  in  the  proposed  requirements. 
Since  other  lifting  units  (not  always 
referred  to  as  jacks)  can  be  used  in  lift- 
slab  operations,  is  there  a  need  for 
OSHA  to  substitute  the  lerm  "Itfiing 
units"  for  the  term  "jacks",  or  is  the  term 
"jacks"  commonly  understood  to  include 
such  other  equipment? 

10.  OSHA  is  considering  promulgating 
a  specific  requirement  that  jacks  (or 


possibly  "lifting  units")  be  secured  to 
building  columns  so  that  they  will  not 
become  dislodged  or  dislocated.  What  is 
the  current  industry  practice  with  regard 
lo  securing  jacks  to  columns? 

11.  In  fi  1926.705(k).  OSHA  is 
proposing  to  continue  the  existing 
requirement  that  allows  only  employees 
essential  to  jacking  operations  to  be  in 
the  building  during  jacking  operations. 
OSHA  has  two  concerns  on  which  it 
seeks  comment  with  regard  to  this 
provision. 

(a)  OSHA  is  aware  that  controversy 
exists  with  regard  to  tlie  existmg  and 
proposed  provisions  in  that  some 
individuals  believe  the  evacuation  of 
nonessential  employees  during  jacking 
operations  is  not  necessary.  OSHA.  of 
course,  will  consider  all  submitted 
suggestions  for  alternative  solutions  lo 
the  prohibition  of  nonessential 
employees  in  the  building  during  jacking 
operations.  In  particular.  OSHA  would 
like  to  evaluate  any  engineering  controls 
or  solutions  that  may  be  used  or  are 
available  to  protect  employees.  For 
example,  would  the  use  of  shoring 
systems  to  support  the  floors  be 
suflicient  protection  to  allow 
nonessential  employees  to  work  under 
slabs  in  the  event  of  a  collapse?  Such 
suggested  solutions  must  be  discussed  in 
detail  and  demonstrate  how  the  solution 
offers  employee  protection  equivalent  to 
keeping  nonessential  workers  out  of  the 
building  during  jacking  operations. 

(b)  OSHA  is  considering  identifying. 
by  job  function,  employees  who  would 
be  cnn9idered  the  "essential" 
employees.  OSHA  requests  comment  on 
which  job  functions  employers  consider 
essential  to  jacking  operations  and  how 
far  away  from  the  building  should 
nonessential  employees  be  during 
jacking  operations. 

12.  Is  there  a  need  to  revise  other 
regulations  in  the  Construction  Safety 
and  Health  Standards  lo  prohibit 
workers  from  being  in  buildings  while 
precast  members  are  being  positioned 
and  secured,  or  while  castin-place 
concrete  is  being  cured? 

13.  The  National  Bureau  of  Standards 
has  recommended  to  OSH.A  that 
fracture  toughness  values  should  be 
specified  for  rods  used  in  lift  slab 
conslniction.  NBS  pointed  out  that 
fracture  toughness  values  are  presently 
specified  for  steels  used  in  bridges. 
pressuje  vessels,  ship  structures  and 
other  transportation  applications  [Ex. 
35-4).  OSHA  solicits  comment  on 
whellier  it  should  specify  a  particular 
value  for  the  rods  and.  if  so.  what 
should  that  value  be  and  why? 

14.  OSHA  is  proposing  in 

$  1926.705(m)  thai  all  welding  of 
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temporal^-  and  permanent  connections 
be  performed  by  a  cenified  welder.  As 
stated  above.  OSHA  believes  that  it  is 
the  current  practice  of  lift-slab 
constnjction  firms  to  hire  only  certified 
welders  for  cntical  weidmg  tasks. 
However.  OSHA  solicits  information  on 
whether  or  not  there  is  a  need  to  define 
what  constitutes  a  "certified  welder." 
OSHA  believes  this  may  be  necessary  in 
order  to  assure  that  welders  are  indeed 
qualified  to  perform  cntical  welds  on 
the  structural  members.  As  an  example, 
should  the  provision  require  connections 
to  be  welded  by  a  person  who  possesses 
a  valid  certification  granted  by  the  State 
or  local  hcensing  board?  Or,  should 
certification  by  any  authonty  be 
acceptable?  How  many  organizations 
certify  welders,  particularly  for 
structural  welding  operations?  Are 
welders  provided  with  certification 
cards  that  can  be  displayed  to 
employers  or  others  in  authority? 

15.  The  VBS  in  their  report  on  the 
L'.-Xmbiance  PUza  mvestigtition 
concludes  that  excessive  deformations 
occurred  m  the  lifting  angle  of  the 
shearhead  which  was  followed  by  one 
of  the  lack  rods  in  the  lifting  assembly 
slipping  off  the  lifting  angle,  initiating  a 
chain  reaction.  (Ex.  34.  p.  v).  Should 
OSHA  require  employers  to  institute 
measures  [such  as  the  use  of  locking  nut 
caps,  wedges  or  boards)  to  insure  that 
the  rods  and  nuts  cannot  slip  out  of 
position?  Are  such  methods  in  use  now? 
If  so.  please  describe  Ihem- 

16.  To  assist  OSHA  in  gathering 
information  related  to  the  cost  of  the 
proposed  lift-slab  requirements,  the 
following  questions  are  asked: 

a.  How  many  companies  are  involved 
in  lift-slab  construction?  What 
percentage  of  their  revenues  are  derived 
from  lift-siab  construction? 

b.  What  is  the  number  of  construction 
projects  built  annually  using  the  Lift-slab 
technology  and  what  is  the  annual 
square  footage  of  lift-slab  projects? 

c.  What  is  the  average  value  of  these 
projects? 

d.  What  is  the  current  industry 
practice  regarding  keeping  workers  out 
from  under  slabs  while  lifting  is 
occumng?  If  worjcers  were  not  allowed 
in  the  building  while  sldbs  were  being 
lifted,  how  would  this  affect  the 
economics  of  using  lift-slab?  Would  it  be 
possible  to  schedule  work  such  that 
productivity  is  not  affected?  Are  there 
any  additional  economic  factors  that 
would  make  the  hft-slab  method  more 
attractive  compared  to  cast-in-place 
construction  even  though  workers  were 
not  allowed  m  the  building  during  the 
lifting  operation? 

e.  How  long  (in  hours,  days,  or  weeks) 
does  it  lake  to  lift  a  slab  or  groups  of 


slabs  horn  their  casting  location  to  their 
parked  position?  How  long  does  it  take 
to  lift  from  the  temporary  position  to  the 
final  or  permanent  position? 

f.  Once  lifting  starts,  is  there  any 
reason  that  liftmg  would  be  stopped. 
with  the  load  suspended  on  the  jacks, 
prior  !o  the  slabs  reaching  their 
temporary  or  permanent  positions? 

g.  Are  permanent  connections  ever 
made  as  soon  as  floors  are  lifted  into 
place,  or  does  this  always  occur  at  a 
later  stage  in  the  construction  process? 
If  later,  how  much  later? 

IV.  Preliminary  Regulator)-  Impact. 
Regulatory  Flexibthty  and 
Environmental  Impact  Assessments 

Introduction 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  has  prepared 
this  Preliminary  Regulatory  Impact 
Assessment  (PRIA)  in  compliance  with 
Executive  Order  1Z291  and  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L  96-353.  94  Stat.  1164  (5  U.S.C.  60  et 
-s7  V  ]]  OSHA  has  made  a  preliminary 
determination  that  the  proposed 
revisions  to  the  liftalab  provisions  of 
the  Concrete  and  Masonry  Standard  will 
not  constitute  a  '■major  rule"  as  Us  net 
effect  Will  be  less  than  SlOO  million.  In 
addition,  it  will  not  cause  major 
increases  in  consumer  prices  or  have  a 
Bignificanl  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  on 
international  trade.  OSHA  has  also 
determmed  that  the  proposed  revisions 
are  technologically  and  economically 
feasible,  and  that  the  potential 
environmental  impacts  of  the  proposed 
requirements  would  not  be  significant. 

Industry  Profile 

The  lift-sldb  construction  technique 
has  been  used  in  over  50  countnes  since 
its  development  in  1946  (Ex.  36-2,  p. 
189).  The  total  worldwide  volume 
constructed  using  this  method  is 
estimated  to  exceed  half  a  billion  square 
feet.  Other  than  the  L' Ambiance  Plaza 
collapse  in  Bridgeport.  Connecticut,  on 
April  23. 1987,  OSHA  is  aware  of  no 
other  fatal  accidents  involving  this 
construction  technique. 

Lift-slab  methods  can  be  more 
economical  than  cast-in-place  methods, 
particularly  for  buildings  where  the 
framing  is  similar  on  all  floors.  Because 
the  floor  and  roof  slabs  are  all  cast  at 
ground  level  and  jacked  into  position, 
the  lift-slab  technique  eliminates  the 
need  for  90  percent  of  the  formwork 
used  in  casl-in-place  methods.  Reducing 
the  highly  labor-intensive  erection  of 
formwork  reduces  costs  and  increases 
speed  of  conslniction  (Ex.  36-14).  As  a 


result,  the  use  of  lift-slab  can  be  a  cost- 
effective  alternative  to  cast-in-place 
methods,  particularly  in  geographical 
areas  having  high  labor  costs. 

Texslar  Construction  Corporation 
(Texstar)  is  the  company  involved  in  the 
greatest  volume  of  lift-slab  construction, 
having  completed  800  buildings  on  600 
projects  over  the  course  of  the  37  years 
that  they  have  used  this  technology. 
These  buildings  have  accounted  for 
approximately  62  million  square  feet  of 
lifted  slab.  Most  recently,  Texstar  has 
been  Hfting  about  2  million  square  feel 
of  lift-slab  per  year  on  about  20 
buildings  in  10-15  projects.  Of  these 
projects.  40  percent  are  residential 
(apartments,  condominiums,  hotels. 
etc).  50  percent  are  office  buildings.  5 
percent  are  parking  structures  and  5 
percent  are  specialty  buildings  [Ex.  36- 

n 

Lift  Plate  International,  a  Florida 
construction  company,  has  erected  a 
number  of  2-  and  3-story  buildings  and 
is  the  only  other  company  known  to 
OSHA  to  do  the  actual  lifting.  Lift  Plate 
International  lifted  about  600.000  square 
feet  on  about  10  buildings  dunng  the  last 
year  (Ex.  38-8).  The  two  systems 
currently  used  by  these  respective 
companies  vary  primarily  in  the  manner 
in  which  the  columns  are  erected.  This 
difference  in  turn  determines  the 
maximum  height  of  the  building.  Lift- 
Plate  International  erects  columns  that 
are  the  full  height  of  the  building  before 
lifting  slabs:  overall  building  height  Is 
limited  to  10  stories.  Texstar  uses  a 
series  of  three-story  column  extensions 
allowing  for  tall  buildings  (Ex.  36-17). 

The  hft-slab  method  of  construction 
constitutes  only  a  small  fraction  of  all 
construction  projects  in  the  United 
States.  Although  published  estimates  of 
the  amount  have  ranged  from  between  3 
and  10  percent  of  all  commercial 
projects  (Exs.  36-3  and  4).  these 
estimates  appear  too  high.  Based  on 
data  indicating  the  amount  of  floor 
space  constructed  by  Texstar  and  Lift- 
Plate  International,  the  lift-slab 
technique  accounts  for  less  than  one 
percent  of  the  1.004  million  square  feel 
of  commercial  and  industrial  space 
constructed  during  19B7  (Ex.  36-11). 
(Although  for  certain  building  types  and 
in  certain  regions  the  hft-slab  method 
enjoys  a  cost  advantage  over  other 
methods,  industry  representatives 
explain  Its  relatively  small  market  share 
primarily  by  lack  of  familiarity  on  the 
part  of  owners,  designers  and 
contractors). 

This  projection  is  consistent  with  the 
view  of  Clifford  Freyermuth.  the 
executive  director  of  the  Post 
Tensioning  Institute  who  reports  that  the 
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lift-slab  method  of  construction  has 
declined  in  popularity  over  the  years, 
accounting  for  no  more  than  one  percent 
of  all  construction  (Exs.  36-10  and  12). 
He  attributed  this  decline  to  tlie  fact 
that,  at  one  time,  lift-slab  held  a  cost 
advantage  due  to  the  relatively  costly 
nature  of  formwork;  but  in  the 
mlervening  years,  innovative  formwork 
systems  such  as  flying  forms  or  whole 
floor  systems,  have  declined  in  cost  and 
become  more  widely  used. 

Costs  of  Compliauce 

The  proposed  revisions  to  that  portion 
of  the  concrete  and  masonry 
constniction  standard  addressing  lift- 
8lab  operations  are  for  the  most  pari 
taken  directly  from  ANSI  AlO.9  (IBfi;!). 
and  are  essentially  the  same  as  the 
ANSI  AlO.9  (1970)  provisions  referenced 
m  the  original  standard.  The  cost  of 
these  provisions  was  a  part  of  the  cos's 
calculated  for  the  ANSI  referenced 
standards  in  the  Concrete  and  Masonry 
RIA.  The  proposal  prohibits  all  workers 
but  those  essentibi  to  the  jacking 
operation  from  being  in  the  building 
during  "jacking  operations."  This  is 
consistent  with  OSHA's  interpretation 
of  the  recent  ANSI  clarification  that 
"non-essential  employees  shall  not  work 
under  or  on  top  of  the  load  that  is  not 
temporarily  or  permanently  secured  to 
columns"  and  with  OSIlA's  current 
enforcement  guideline  for  this  provision 
of  the  standard. 

This  interpretation,  however,  is  not 
universally  accepted.  Industry 
representatives  and  at  least  one  federal 
judge  [Ex.  36-16]  have  interpreted  this 
provision  to  mean  that  non-essential 
workers  had  to  be  out  from  under  only 
the  immediate  floor  or  floors  being 
lifted.  This  distinction  may  mtike  a 
difference  in  the  economics  of  a  project, 
particularly  for  buildings  of  five  floors  or 
more.  Since  lifting  operations  can  occur 
over  a  period  of  several  weeks, 
depending  upon  factors  such  as  building 
size,  weather,  and  other  activities, 
excluding  other  craftsmen  during  this 
time  could  result  in  considerable  delay 
to  the  construction  schedule. 

Officials  of  Texstar  have  estimated 
that  imposition  of  this  requirement  alone 
would  result  in  the  loss  of  75  percent  of 
their  business  (95  percent  of  which  is 
related  to  lift-slab  activities)  as  it  would 
no  longer  be  cost-effective  to  use  the  lift- 
slab  technique  for  buildings  of  more 
than  four  floors  in  height.  It  appears 
likely  therefore  that  this  provision 
would  drastically  reduce  their  volume  of 
work  and  could  conceivably  force  the 
company  out  of  busmess.  Texstar 
indicated  that  they  have  already  cut 
their  staff  back  from  24  to  7  employees 
as  a  result  of  a  drop-off  in  business  (E^- 


36-7).  In  addition,  they  have  filed  for 
bankruptcy  under  Chapter  11  as  a  result 
of  the  OSHA  fines  resulting  from  llie 
L' Ambiance  Plaza  collapse  and 
potential  liability  claims  (Ex.  36-16). 

Looked  at  from  another  perspective, 
lift-slab's  cost  advantage,  although 
variable  by  region  and  size  of  building, 
averages  about  $2  per  square  foot  (Ex. 
3G-7I.  If  75  percent  of  Texslar's  current 
volume  of  business  shlflfi  to  other 
construction  methods  in  the  future,  this 
would  translate  into  an  increased 
annual  cost  of  S3  million  (2  mi!!i(m  sq.  ft. 
X  .75  X  $2)  to  building  owners.  Contrary 
to  the  potenti;il  problem  faced  by 
Texstur.  Lift-Plate  Internationa!  has 
indicated  that  this  requirement  would 
have  absolutely  no  impact  on  their 
bu.sincss  or  their  ability  to  compete  for 
fobs.  This  firm  primarily  buihU 
structures  of  3  and  4  stories,  where  they 
lift  for  a  viepk  to  a  week-and-a-half  and 
finish  before  the  other  trades  enter. 

A  second  requirement  in  the  proposal 
addresses  the  loading  of  jacking 
equipment.  It  is  clarified  to  ensure  that 
the  2-5  safety  factor  applies  to  all 
jacking  equipment,  including  columns, 
footings,  and  shearheads  in  addition  to 
the  actual  jacks,  hfting  angles,  lifting 
nuts.  etc.  Apparently  this  requirement 
had  not  been  interpreted  by  ever>*one  to 
include  the  columns,  footings  and 
shearheads.  Both  companies  currently 
doing  lifting  have  indicated  that  their 
components  now  meet  the  2.5  safety 
factor  (Exs.  36-7  and  8).  Although 
columns  were  not  always  fabricated 
with  a  2.5  safety  factor,  compliance  will 
not  be  a  substantial  burden  (Exs.  36-7.  8. 
and  9).  The  cost  differential  of  moving 
from  the  previous  safety  factors  to  2.5 
varied  from  2  percent  to  10  percent. 
depending  on  the  building.  The  relative 
cost  impact  of  the  2.5  safety  factor  is 
actually  greater  for  low  rise  than  for 
high  rise  buildings  where  the  columns 
constitute  a  larger  part  of  the  cost  of  the 
structure. 

A  third  requirement  in  the  proposal 
specifies  that  all  welding  on  temporary 
and  permanent  connections  be 
performed  by  a  certified  welder.  Both 
companies  report  that  the  welds  are  so 
critical  to  the  overall  integrity  of  the 
structure  that  well-qualified  welders  are 
essential.  Thus,  both  hfting  companies 
have  Indicated  that  they  currently  use 
only  "welders  with  papers'or  "certified 
welders"  and  that  this  requirement 
would  not  affect  them  in  any  way  (Exs. 
36-7  and  B).  This  provision  therefore  has 
been  determined  to  be  current  industry 
practice  and  no  costs  of  compliance  are 
anticipated. 

The  remaining  provisions  in  the 
proposal  are  existing  requirements  in 


the  current  referenced  A.\S1  AlG.9 
(1970)  Standard  and  there  has  been  no 
indication  from  either  industry  or  OSHA 
compliance  staff  that  these  requirements 
are  other  than  current  industry  practice. 

Benefits 

The  uncBriainty  surrounding  the  risks 
associated  with  Ihelift-sU'b  method 
makes  it  difficult  to  estimate  the 
benefits  that  would  be  attributable  to 
Lhangea  in  the  standard.  It  can  certainly 
be  postulated  that  the  deaths  of  many  of 
the  28  workers  killed  in  the  L' Ambiance 
Plaza  collapse  would  have  been 
prevented  if  non-essential  workers  hud 
been  barred  from  the  building  during 
jacking  operations.  This  incident, 
however,  is  the  only  knowTi  fatal  lift- 
slab-related  accident  to  occur  over  the 
39  years  the  method  has  been  in  use. 
Thus,  the  determination  of  the  likehhood 
of  future  incidents  and  the  number  of 
potential  fatalities  thai  would  be 
avoided  as  a  result  of  this  standard  is 
problematical. 

Some  of  the  hazards  that  workers  are 
exposed  lo  while  performing  lift-slab 
operations  are  the  same  as  those  found 
in  conventional  cast-in-place 
techniques.  Texstar  has  indicated  that 
hft-slab  is  a  safe  method  as  reflected  by 
their  lost  workday  injury  rale  of  8.2  days 
lost  per  10,000  days  worked  and  their 
workers'  compensation  experience 
modifier  of  0.8  for  the  period  from  1976 
to  1987.  This  does  not  include  the 
injuries  and  fatalities  of  the  L'Ambiance 
Plaza  collapse  at  Bridgeport.  [Ex.  36-2). 
This  translates  into  an  annual  rate  of 
20.5  lost  workdays  per  100  full-time 
workers  as  compared  to  a  rate  of  122  5 
lost  workdays  per  100  full-time  workers 
for  ail  of  the  construction  industry 
during  this  same  time  period  and  124.3 
for  SIC  1770— Concrete  Work  (Ex.  36-5). 
Moreover,  Lift-Plate  International  has 
indicated  thai  they  have  had  no 
recordable  injuries  related  to  lift-siab 
activities  (Ex  36-8). 

These  company  records,  however,  do 
not  represent  the  total  risk  picture  for 
lift-slab  operations  because  they  do  not 
account  for  injuries  or  deaths  to 
employees  of  other  firms.  For  example. 
Texstar  is  but  one  subcontractor  on  a 
jobsite  and  other  subcontractors' 
employees  may  also  be  exposed  to  risk. 
Of  the  28  workers  killed  m  the 
Bridgeport  collapse,  there  were  7 
carpenters,  7  ironworkers.  7  laborers,  3 
plumbers.  1  electrician.  1  operating 
engineer.  1  bricklayer  and  1  supervisor 
(Ex.  36-19).  Texstar  had  only  17  workers 
on  site  and  of  these.  8  were  killed  and  2 
were  injured  (Ex.  36-20).  This 
catastrophe  accounts  for  2A%  of  the 
fatalities  (28/117)  that  resulted  from  the 
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5  md|or  concrete  buildins!  collapses 
durinR  the  last  15  years  iSee  the  FiriHi 
Regulatory  Impact  Assessment  of  thp 
Standard  on  Concrete  and  Masonry 
Construction,  p.  lV-5.  Ex.  13A  of  Dock**l 
S-lOlA). 

Nevertheless,  industry  r.orr.m enters 
Vigorously  contend  that  restncting  the 
dv-iilability  of  lift-slab  methods  would 
sprve  to  increase  the  level  of  work- 
re^dted  risk  by  forcing  workers  who  now 
work  on  lift-slab  jobs  at  ground  level  to 
be  exposed  to  the  more  severe  hazards 
dssociated  with  erecting  formwork 
systpms  at  heights  (Exs.  36-7,  ft,  9.  and 
151  For  example,  in  )anuary  l^ttfl,  two 
workers  were  killed  and  two  were 
apriously  injured  when  (he  lopping  lift 
pulled  free  of  the  boom  on  -j  mobile 
crane  carrying  for  work  lumber  to  the 
second  level  of  a  building  under 
construction  (Ex,  36-13].  The  lift-sIab 
method  had  reportedly  been  considered 
for  this  project  but  was  rejected  due  to 
Srifpty  concerns  following  the  Bridgeport 
failure 

In  an  ongoing  analysis  of  structural 
fdil'ores,  lohn  Loss  at  the  UniversUy  of 
Md.'^'land's  Architectural  and 
Engineering  Performance  Information 
Center  has  looked  at  many  structural 
failures  covering  the  penod  1965  to  th« 
present  and  has  found  none  that 
involved  the  lift-slab  method  of 
construction  |Ex.  38-6).  He  states  that 
all  construction  is  unsafe"  and  thai 
during  construction,  the  buildings  are 
in  their  most  critically  unstable  mode." 

In  sum,  the  available  data  indicate 
that  where  lift -slab  operations  can 
comply  with  the  standard  while 
remaining  cost  effective,  the  proposed 
provisions  will  enhance  worker  safety 
by  significantly  reducing  worker 
exposure  to  potentially  catastrophic 
incidents.  Where  the  standard  causes 
life-slab  methods  to  be  discontinued  in 
favor  of  other  construction  methods. 
such  as  cast-m-place  methods,  the  effect 
on  worker  risk  levels  remains  uncertain, 
and  may  either  decrease  or  mcrease. 
Clearly,  OSH^'s  mission  is  to  protect 
workers  by  reducing  the  nsk.  OSHA 
requests  additional  public  comment  on 
this  issue. 

Other  Economic  Effects 

Environmental  Impacts 

The  proposed  revisions  to  the  lift-slab 
requirements  have  been  reviewed  m 
dcr.ordance  with  the  requirements  of  the 
National  Environmental  Policy  Act 
fNEPA)  of  1969  (42  U  S.C  4231  et  seq.), 
the  Regulations  of  the  Council  on 
Elnvironmental  Quality  (CEQl  (40  Cl-'R 
Part  1500),  and  DOL's  NEPA  Procedures 
(29  CFR  Part  11).  As  a  result  of  this 
review,  the  Assistant  Secretary  for 


OSHA  has  determined  that  the  proposed 
revision  would  have  no  stgntficanl 
environmental  impart. 

Although  safety  standards  rarely 
influence  air.  water,  or  soil  quality,  plant 
or  animal  life,  or  the  use  of  land  or  other 
asppcts  of  the  environment,  it  is 
appropriate  to  examine  whether  the 
proposed  lift  slab  requirements  will 
alter  the  environment  external  to  the 
workpldce.  Examination  of  the  proposed 
revisions  show  that  they  consist 
pnmarily  of  clanfications  in  work 
practices  and  procedures  and  therefore 
will  have  no  significant  environmental 
effects. 

Regulatory  Flexibility  Certification 

Although  the  firms  that  will  be  most 
affected  by  this  revised  regulation  are 
best  described  as  small  businesses,  only 
two  firms  will  be  impacted.  Therefore. 
OSHA  has  determined  Ih.^t  this 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  uf  small  entities. 
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Bhdaeport,  Connecticut.  NBSIR  87-.1G40, 
Gfmhersburg.  MD.  September  i(*a7 

15-  Wntlen  correspondence  fruni  Marshall 
Umg,  President.  IntemationHl  Lift-Slab 
Corporation  to  Ralph  Geckler.  President. 
Texsinr  Construction  Corporation,  December 
10. 1087 

16  'Lift-Slab  Builder  Bankrupt ". 
Engineering  Newx  Record.  April  7. 1968.  p  17. 

17  "Recenl  Construction  Disaster  Raises 
Questions  About  Prdciices,"  SluUi-Housing 
News.  N.y.,  NY.  )uly  19B7.  pp.  37  and  38. 

IB.  William  Brock  vs.  S  A  S  Realty  Trust. 
U-S  District  Court.  District  of  Massachusetts. 
CA  87-51 75- WD.  September  2. 1987. 

19.  "Reagan  Safety  Policy  Draws  Council't 
Fire  ',  AFI^-CIO  Nf-ws.  May  9.  1987 

20  OSHA  press  release  pa(;kage  for  10/22/ 
87  News  Conferenre. 

V  OMB  Approval  Under  the  Paperwork 
Reduclion  Act 

There  are  no  collections  of 
information  proposed  in  this  section. 
Therefore,  approval  by  OMB  under  the 
Paperwork  Reduction  Act  is  not 
necessary. 

VI.  Public  Participation 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  with  respect  to  this  proposal 
and  all  issues  involved  therein.  The 
comments  must  be  postmarked  on  or 
before  November  14. 1988,  and 
submitted  in  quadruplicate  to  the  Docket 
Officer.  Docket  No.  S-301B.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW  .  Room  N-3870. 
Washington.  DC  20210.  Wrfllen 
submissions  must  clearly  identify  the 
provisions  of  the  proposal  which  are 
addressed  and  the  position  taken  with 
respect  to  each  issue. 

The  data,  views,  and  arguments  thai 
are  submitted  will  be  available  fur 
public  inspection  and  copying  at  the 
above  address.  All  timely  written 
submissions  received  will  be  made  a 
part  of  the  record  of  this  proceeding. 

Additionally,  under  section  &(b)[3)  of 
the  OSHA  Act  (29  U.S.C  657|.  section 
107  of  the  Construction  Safety  Act  (41 
U.S.C.  333)  and  29  CFR  1913.11. 
interested  persons  may  file  obiections  to 
the  proposal  and  request  an  informal 
public  hearing.  The  ob|ections  and 
hearing  request  should  be  submitted  in 
quadruphcate  to  the  Docket  Officer  at 
the  address  above  and  must  comply 
with  the  following  conditions: 

1.  The  obnrclions  must  include  the 
name  and  address  of  the  objector; 

2.  The  objections  must  be  postmarked 
on  or  before  November  14. 1988  and 
submitted  to  (he  Docket  Office  at  the 
aforementioned  address; 
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3.  The  objections  must  specify  with 
particularity  the  prov  ision|s)  of  the 
proposed  rule  to  which  objection  is 
taken,  and  must  state  the  grounds 
therefor; 

5  The  objections  must  be 
accompanied  by  a  detailed  summary  of 
the  evidence  proposed  to  be  adduced  at 
the  requested  heanng. 

If  objection  and  request  for  a  hearing 
arc  timely  filed,  a  hearing  will  be 
scheduled  pursuant  to  section  B(b)(3)  of 
the  Occupational  Safety  and  Health  Act 
of  1970. 

OSHA  recognizes  that  there  may  be 
inierpfiled  persons  who.  through  Ijieir 
knowledge  of  safety  or  their  experience 
iri  the  operations  involved,  would  wish 
to  endorse  or  support  certain  provisions 
m  the  standard,  OSHA  welcomes  such 
-supportive  comments,  including  any 
fpf?riint?nt  accident  data  or  cost 
information  which  may  be  available,  in 
order  that  the  record  of  this  lulemaking 
will  present  a  balanced  picture  of  the 
public  response  on  the  issues  involved 

VII.  State  Plan  Requirements 

The  25  Slates  and  territones  with  their 
own  OSIiA-approved  occupational 
si^fety  and  health  plans  must  revise  their 
existing  standards  withm  six  months  of 
the  publication  date  of  the  final 
standard  or  show  OSHA  why  there  is  no 
need  for  action,  e.g..  because  an  existing 
State  standard  covenng  this  area  is 
already  "at  least  as  efTective"'  as  the 
revised  Federal  standard.  These  States 
.ind  territories  are:  Alaska.  Arizona, 
c:.ilifomia.  Connecticut.  (State  and  local 
government  workers  only).  Hawaii, 
Indiana.  Iowa.  Kentucky.  Maryland. 
Michigan.  Minnesota,  Nevada,  New 
Mexico.  New  York.  (State  and  local 
government  workers  only).  North 
Carolina.  Oregon.  Puerto  Rico.  South 
Carolina.  Tennessee.  Utah,  Vermont. 
Virginia.  Virgin  Islands.  Washington 
and  Wyomins. 

VIII.  Federalism 

The  proposed  standard  has  been 
reviewed  in  accordance  with  Executive 
Order  12612  (52  FR  41685:  October  30. 
1MH7|  regarding  Federalism.  This  Order 
requires  Ihat  agencies,  to  the  extent 
possible,  refrain  fnim  limiting  State 
policy  options,  consult  with  States  prior 
to  taking  any  actions  that  would  restrict 
State  policy  options,  and  lake  such 
actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope 
The  Order  provides  for  preemption  of 
State  law  only  if  there  is  a  clear 
Congressional  intent  for  the  agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 


Section  IB  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act),  expresses 
Congress'  clear  intent  to  preempt  State 
laws  relating  to  issues  with  respect  to 
which  Federal  OSHA  has  promulgated 
occupational  safety  or  health  standards. 
Under  the  OSH  Act  a  State  can  avoid 
preemption  only  if  it  submits,  and 
obtains  Federal  approval  of.  a  plan  for 
the  development  of  such  standards  and 
their  enforcement.  Occupational  safety 
and  health  standards  developed  by  such 
Plan-States  must,  among  other  things,  be 
at  least  as  effective  in  providing  safe 
and  healthful  employment  and  places  of 
employment  as  the  Federal  standards. 

The  Federally  proposed  lifl-slab 
standard  is  drafted  so  that  construclion 
workers  in  every  Slate  would  be 
protected  by  genera!,  performance- 
oriented  standards.  To  the  extent  that 
there  are  State  or  regional  peculiarities 
that  could  alter  construction  methods. 
States  with  occupational  safety  and 
health  plans  approved  under  section  18 
of  the  OSH  Act  would  be  able  to 
develop  their  own  Stale  standards  to 
deal  with  any  special  problems. 
Moreover,  the  performance  nature  of 
this  proposed  standard,  of  and  by  itself. 
allows  for  flexibility  by  States  and 
contractors  to  provide  as  much  safety  as 
possible  using  var>ang  methods 
consonant  with  conditions  in  each  State. 

In  short,  there  is  a  clear  national 
problem  related  to  occupational  safety 
and  health  of  construction  workers 
While  the  individual  States,  if  all  acted, 
might  be  able  collectively  to  deal  with 
the  safety  problems  involved,  most  have 
not  elected  to  do  so  m  the  seventeen 
years  since  the  enactment  of  the  OSH 
Act.  Those  States  which  have  elected  to 
participate  under  section  18  of  the  OSH 
Act  would  nol  be  preempted  by  this 
proposed  regulation  and  would  be  able 
to  deal  with  special,  local  conditions 
within  the  framework  provided  by  this 
performance-oriented  standard  while 
ensuring  that  their  standards  are  at  least 
OS  effective  as  the  Federal  standard. 
State  comments  are  invited  on  this 
proposal  and  will  be  fully  considered 
prior  to  promulgation  of  a  final  rule 

List  of  Subjects  in  29  CFR  Part  1926 

Construction  safely.  Concrete 
construction.  Lift-slab  construction. 
Occupational  safely  and  health.  PrecasI 

concrete. 

IX.  Authority 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  NW..  Washington.  DC  20210. 


Accordingly,  pursuanl  to  sections  4.  6. 
and  8  of  the  Occupational  Safety  and 
Health  Act  of  1970  (84  Slat,  1593.  29 
U.S.C.  653.  655,  and  657),  section  107  of 
the  Contract  Work  Hours  and  Safety 
Standards  Act  (ai  Stat.  96.  40  U  S.C. 
3331;  Secretary  of  Labor's  Order  No.  9- 
83l48FR357i6!;and29CFR  Part  1911.  it 
is  proposed  to  amend  Part  1926  of  Title 
29  of  the  Code  of  Federal  Regulations  as 
set  forth  below. 

Signed  at  Washington.  DC.  this  9th  day  of 
September.  l9Btt 
|ohn  A.  Pendergrass. 

AssiP^tant  Secretary  of  Labor 

PART  1926— I  AMENDED! 

1.  The  authonty  citation  for  Part  1928 
would  continue  to  read  as  follows: 

Authority:  Sec  107,  Contract  Work  Hours 
and  Safely  Standards  Act  (Conslruciion 
Safety  Act)  |40  U  S  C,  333):  Sees.  4,  6.  and  8. 
Occupational  Safety  and  Health  Act  of  19~0 
(29  U.S.C  653,  655,  aruJ  657):  Sport^!ar>  of 
Lalwr's  Order  .No  12-71  (36  FR  87541.  8-76  (41 
FR  25059),  or  9-B3  [48  FR  35^36).  as 
applicable;  and  29  CFR  Pari  1911. 

§1926.305    lAmendedi 

2  By  proposing  to  amend  S  1926.305  to 
remove  and  reser\e  paragraph  (b). 

3.  By  proposing  to  amend  paragraph 
(b)  of  5  1926.700  10  add  definitions  (b)  (91 
and  (10)  for  two  terms  as  follows 

Subpart  O — Concrete  and  Masonry 

Construction 

$  1926.700    Scope,  application  and 
d«ftnltk>ns  appttcable  to  tfxn  Subpart 

(a)  •   •   • 

(b)  Definitions  appUcahie  to  this 

subpart. 

(9)  "lacking  operation"  means  the  task 
of  lifting  vertically,  a  slab  (or  group  of 
slabs)  from  one  location  to  another  (e.g  , 
from  the  casting  location  to  a  temporar) 
(parked)  location,  or  from  a  temporar>' 
location  to  another  temporar>  location, 
or  to  ils  final  location  in  the  structure), 
during  the  construction  of  a  structure 
where  the  lift-slab  process  is  being  used. 

(10)  "Qualified  designer'  means  a 
person  who.  by  possession  of  a  degree, 
certificate,  or  professional  standing,  has 
demonstrated  ability  in  design  in  the 
subject  under  regulation. 

4  By  proposing  to  revise  §  1928.705  to 

read  as  follows: 

§  1926.705    Lm-slab  operattons. 

(a)  Lift-slab  operations  shall  be 
designed  and  planned  by  a  qualified 
designer — qualified  m  lift-slab 
operations.  Such  plans  and  designs  shall 
be  implemented  by  the  employer  and 
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shall  include  detailed  instructions  and 
sketches  indicating  the  prescribed 
method  of  erection, 

(b)  Jacks  shall  be  marked  to  indicate 
the  rated  capacity  established  by  the 
manufacturer. 

(c)  lacks  shall  not  be  loaded  beyond 
the  rated  capacity  established  by  the 
manufacturer. 

{d)  Jacking  equipment  shall  not  be 
overloaded  and  the  threaded  rods  and 
other  members  {such  as.  but  not  limited 
to  the  following:  jacks  and  other  hfting 
units,  lifting  angles,  lifting  nuts,  hook-up 
collars.  T-caps,  shearheads.  columns, 
and  footings)  that  transmit  loads  to  the 
jacks  shall  be  capable  of  supporting  at 
least  two  and  one-half  times  the  load  to 
be  applied. 

(e)  Jacks  shall  be  designed  and 
installed  so  that  they  will  neither  lift  nor 
continue  to  lift  when  they  are  loaded  in 
excess  of  their  rated  capacity, 

in  Jacks  shall  have  a  safety  device 
mstdlied  which  will  cause  the  jacks  to 
support  the  load  in  any  position  in  the 


event  any  jack  malfunctions  or  loses  its 
lifting  ability. 

(g)  Jacking  operations  shall  be 
synchronized  in  such  a  manner  to 
ensure  even  and  uniform  lifting  of  the 
slab.  During  lifting,  all  points  of  the  slab 
support  shall  be  kept  within  ^h  inch  of 
that  needed  to  maintain  the  slab  in  a 
level  position, 

(h)  If  leveling  is  automatically 
controlled,  a  device  shall  be  installed 
that  will  stop  the  operation  when  the  Vi 
inch  tolerance  set  forth  in  paragraph  (g) 
is  exceeded  or  where  there  is  a 
malfunction  in  the  jacking  system. 

(i)  If  leveling  is  maintained  by  manual 
controls,  such  controls  shall  be  located 
in  a  central  location  and  attended  by  a 
competent  person  while  lifting  is  in 
progress. 

(j)  The  maximum  number  of  manually 
controlled  jacks  on  one  stab  shall  be 
limited  to  a  number  that  will  permit  the 
operator  to  maintain  the  slab  level 
within  specified  tolerances. 


(k)  No  employees  (except  those 
essential  to  the  jacking  operation)  shall 
be  permitted  in  the  building  while  any 
jacking  operation  is  taking  place.  For  the 
purpose  of  this  provision,  a  jacking 
operation  begins  when  a  slab  or  group 
of  slabs  is  lifted  and  ends  when  such 
slabs  are  secured  (with  either  temporary 
connections  or  permanent  connections}. 

(1}  When  making  temporary 
connections  to  support  slabs,  wedges 
shall  be  secured  by  tack  welding  or  an 
equivalent  method  of  securing  before  the 
load  is  released  from  the  lifting  unit. 

(m)  All  welding  on  temporary  and 
permanent  connections  shall  be 
performed  by  a  certified  welder,  familiar 
with  the  welding  requirements  specified 
in  the  lift-slab  plan  and  specifications. 

(n)  Load  transfer  from  jacks  to 
building  columns  shall  not  be  executed 
until  the  welds  on  the  column  shear 
plates  are  cooled  to  air  temperature. 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7CFRPart  1446 

lAmm.  31 

Peanut  Warehouse  Storage  Loans  and 
Handler  Operations  for  the  1986 
Through  1990  Crops 

AGENCV:  Commodity  Credit  Corporation, 

L'SD.A. 

ACTION:  Interim  Rule. 

SUMMARY:  This  interim  rule  revises 
regulations  for  the  1986-90  crops  of 
peanuts  i.odiried  in  7  CFR  Part  1446. 
This  rule  amends  those  regulations  as 
they  affect  the  1988  through  1990  crops. 
This  rule  principally: 

1.  Incorporates  by  reference,  the 
provisions  of  7  CFR  Part  1498  concerning 
the  eligibility  of  foreign  persona  for 
payment  and  loans  for  the  1989  and  1990 
crops  of  peanuts  and  other  commodities: 

2.  Changes  the  "Segregation  1" 
definition  to  exclude  from  that 
spgregation  peanuts  with  more  than 
14.49  percent  loose  shelled  kernels 
(LSK's).  thereby  also  excluding  such 
peanuts  from  support  as  "quota" 
peanuts: 

3.  Raises  to  10.49  percent  the 
maximum  acceptable  moisture  level  for 
those  peanuts  for  which  the  level 
previously  had  been  10. 00  percent; 

4-  Raises  the  "shrink"  allowance  from 
0  5  percent  to  2.0  percent  for  handlers 
choosing  nonphysical  supervision; 

5.  Extends  the  deadline  by  which 
handlers  must  file  their  initial  letter  of 
credit  to  assure  compliance  with 
contract  additional  peanut  disposition 
requirements  from  |uly  31  of  the  year  in 
which  the  peanuts  were  produced  to 
.August  10  for  the  next  business  day  if 
.August  10  is  not  a  business  day); 

6-  Adiusts  the  price  support  poo!  offset 
provisions  to  provide  for  prorated 
offsets  agamst  eligible  pools; 

7.  Clarifies  that  peanut  handlers  under 
physical  supervision  who  do  not 
contract  for  additional  peanuts  with 
producers  but  who  acquire,  from  other 
handlers,  contract  additional  peanuts  for 
further  processing  must  present  a 
suitable  letter  of  credit:  and 

8.  Adjusts  the  provisions  regarding 
nonphysical  supervision  handler  credits 
for  sound  mature  kernels  (SMK)  and 
sound  split  iSSj  kernels. 

Other  reUied  and  minor  adjustments 
have  been  made.  ^ 
DATES:  This  interim  rule  is  effective 
September  15,  1988:  comments  must  be 
received  on  or  before  November  14. 
1988, 

ADDRESS:  Send  comments  to  the 
Director,  Tobacco  and  Peanuts  Division. 
Agricultural  Stabilization  and 


Conservation  Service  (ASCS),  United 
States  Department  of  Agnculture 
(USDA),  P.O.  Box  2415.  Washington,  DC 
20013.  All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  Room 
5750.  South  Building,  USDA.  between 
the  hours  of  8:15  a.m.  and  4:45  pjn., 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT! 

David  L.  Kincannnn,  Peanut  Operations 

Branch.  Tobacco  and  Peanuts  Division, 

ASCS.  USDA.  P.O.  Box  2415. 

Washington.  DC  20013.  telephone  202- 

182-0152. 

SUPPLEMENTARY  INFORMATION:  This 

interim  rule  has  been  reviewed  under 
USDA  procedures.  Executive  Order 
12291.  and  Secretary's  Memorandum  No. 
1512-1.  and  has  been  classified  "not 
major."  It  has  been  determined  that  this 
rule  will  not  result  in:  (1)  An  annual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  industries. 
Federal.  Slate  or  local  government 
agencies,  or  geographical  regions:  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  Slatea-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets,  The  information  collection 
requirements  contained  in  this 
regulation  and  information  requests 
authorized  by  this  regulation  have  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
0MB  Number  0560-0024. 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this  rule 
applies  are;  Title — Commodity  Loans 
and  Purchases.  Number — 10.051.  as 
found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  that  the 
Reguldior>'  Flexibility  Act  is  not 
applicable  to  this  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.SC.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quahty  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  end  County 
Officials.  See  the  notice  related  to  7  CFR 
Part  3015.  Subpari  V.  published  at  48  FR 
29115  dune  24,  1983). 

This  interim  rule  amends  the  1986-90 
crop  proviaiont.  of  7  CFR  Part  1448 
codified  at  7  CFR  144670  et  seq.  The 


198B  crop  marketing  year  runs  August  1, 
1988.  through  |uly  31, 1969.  So  that  the 
revisions  adopted  in  this  interim  rule 
may  allow  for  uniform  1988  crop 
marketing,  to  the  extent  practicable,  it 
has  been  determined  that  this  interim 
rule  will  be  effective  upon  publication  in 
the  Federal  Register. 

1 .  Fore!^n  person  eligibility  for  2969 
and  1990  crop  price  support  Section 
lOOlC  of  the  Food  Security  Act  of  1985 
(the  1985  Act),  as  amended  by  section 
1306  of  the  Agricultural  Reconciliation 
Act  of  1987,  limits  the  eligibility  of 
foreign  persons  for  certain  agricultural 
benefits  with  respect  lo  the  1989  and 
1990  crops.  That  limitation  has  been 
implemented  in  7  CFR  Part  1498.  This 
interim  rule  revises  S  1446.72  and 

S  144699  to  incorpornte  and  reference  7 
CFR  Part  1498,  The  limitations  under 
section  lOOlC  of  the  1985  Act  regarding 
foreign  persons  apply  to.  among  other 
benefits,  "price  support  loans"  and 
"pa>'ments"  made  available  under  the 
Agricultural  Act  of  1949  (the  1949  Act). 
These  restrictions  thus  apply  to  peanut 
price  support  loans  and  payments.  The 
statutory  authority  for  those  benefits  is 
Section  108B  of  the  1949  Act. 

2.  ISK's  and  moisture.  Most  peanut 
handlers  are  parties  to  the  Marketing 
Agreement  No.  146.  That  agreement  is 
administered  by  the  Peanut 
Administrative  Committee  (PAG).  The 
PAC  represents  many  segments  of  the 
industry.  Recent  PAC  revisions  prohibit 
handlers  who  are  party  to  the  Marketing 
Agreement  from  purchasing,  from 
producers,  peanuts  with  more  than  14.49 
percent  LSK's  unless  the  peanuts  are  lo 
be  processed  without  being  stored  in 
commingled  storage  with  peanuts  with 
less  than  14.49  percent  LSK's.  In 
addition,  previously,  peanuts  could  not 
be  accepted  for  purchase  under  the 
terms  of  the  marketing  agreement  if  the 
peanuts  had  more  than  10  00  percent 
moisture.  The  acceptable  moisture  level 
for  those  peanuts  has  been  raised  to 

10  49  percent. 

Corresponding  revisions  of  Part  1448 
are  made  in  this  rule  in  {  §  1446  72  and 
1446.98.  As  revised,  these  sections  will 
provide  that  peanuts  with  more  than 
1449  percent  LSK's  will  not  be  eligible 
to  be  considered  "Segregation  1" 
peanuts  for  quota  price  support  loans. 
Only  Segregation  1  peanuts  are  eligible 
for  price  support  as  quota  peanuts.  The 
revisions  also  concern  moisture. 
Previously,  some  peanuts  were  not 
eligible  for  price  support  loans  if  the 
peanuts  had  more  than  10.00  percent 
moisture  That  level  for  those  peanuts 
has  been  revised  lo  10.49  percenl.  These 
revisions  will  provide  for  uniform 
marketing  conditions  for  privately-sold 
peanuts  and  for  peanuts  used  as 
collateral  for  a  pnce  support  loan.  Also. 
these  revisions  avoid  making  the  price 
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support  loan  inventory  a  repository  for 
all  peanuts  with  high  LSK's  Peanuts 
with  high  LSK's  may  be  more 
susceptible  to  mold  and  thus  could 
degrade  the  quality  of  Segregation  1 
peanuts  stored  with  them^  It  is  not 
feasible  lo  secure  separate  storage  for 
price-support  loan  peanuts  with  a  high 
LSK  content.  This  rule  also  modifies  the 
"buyback  "  provisions  for  Segregation  2 
and  Segregation  3  peanuts.  The 
amendment  provides  that  the  Executive 
Vice  President  may  set  standards 
governing  the  handling  and  use  of  such 
buyhacks.  This  authority  will  permit  the 
Executive  Vice  President  to  lake  such 
measures  as  are  necessary  to  protect 
price  support  collaleral  peanuts  from 
harm  from  damaged  peanuts. 

3.  Shrink.  Section  1446  13B  of  the 
regulations  has  allowed  handlers 
choosing  nonphysical  supe.-vision  a 
"shrink  "  allowance  of  0.5  percent. 
Recent  PAC  adjustments  have  made 
some  smaller  kernels  ineligible  for 
domestic  edible  use  thus  restricting 
these  peanuts  to  crushing  into  oil  and 
meal.  Previously,  handlers  could  recover 
those  peanuts  from  peanuts  acquired  by 
the  handier  as  contract  additional 
peanuts.  Those  smaller  value  kernels 
could  be  used  as  domestic  food  peanuts 
and  be  replaced  by  lower  valued  quota 
peanuts  thereby  offsetting  part  of  the 
lo.qt  value  that  the  handler's  contract 
additional  peanuts  might  otherwise  have 
incurred  during  storage.  To  take  into 
account  the  change  in  PAC  practice  on 
this  issue,  this  rule  amends  the 
resululions  to  permit  the  Executive  Vice 
Piesident,  CCC,  to  allow  a  shrink 
allowance  of  2.0  percent  for  the  1988 
through  1990  crops  for  those  handlers 
who  abide  by  such  restrictions  as  the 
Executive  Vice  President.  CCC,  may 
specif}'  regarding  the  use  of  smaller 
kernels  and  other  restrictions  as  are 
deemed  needed.  Handlers,  lo  lake 
advantage  of  the  higher  shrink 
allowance,  will  have  to  make  such 
certifications  of  use  as  may  be  required 
by  the  Executive  Vice  President  lo 
insure  that  the  higher  shrink  allowance 
is  appropriate.  Those  handlers  who  do 
not  abide  by  such  restrictions  will 
continue  to  be  permitted  a  0.5  percenl 
allowance  only  for  shrink. 

4.  Letters  of  Credit.  Section  1446.106 
requires  that  handlers  of  contract 
additional  peanuts  submit  letters  of 
credit  to  assure  compliance  by  handlers 
with  contract  additional  peanut 
disposition  requirements  Previously 
that  section  required  the  handlers  initial 
letter  of  credit  lo  be  filed  by  [uly  31  of 
the  year  in  which  the  peanuts  are 
produced.  That  date  is  the  stalutorily-set 
lust  date  for  submitting  additional 
pt;inul  contracts  for  the  Secretary's 
approval.  This  rule  moves  the  date  for 
filing  the  initial  letter  of  credit  lo  Auguil 
10  of  the  year  in  which  the  contracted 


peanuts  are  produced  or  the  next 
business  day  if  August  10  is  not  a 
business  day.  The  letter  of  credit 
amount  depends  on  several  factors.  One 
of  those  factors  is  the  amount  of  peanuts 
contracted  for  piu-chase  by  the  handler 
Some  handlers  have  experienced 
difficulty  in  obtaining  financing  by  [uly 
31  since  the  total  quantity  of  peanuts 
contracted  may  not  be  known.  Moving 
the  letter  of  credit  submission  date  back 
will  allow  more  lime  in  future  crop  years 
for  a  handier  to  obtain  financing.  Also, 
moving  the  date  will  permit  handlers  lo 
more  accurately  determine  how  large  a 
letter  of  credit  is  needed. 

In  addition,  lo  clarify  the  regulations 
and  assure  full  compliance  with  contract 
additional  peanut  restrictions.  {  1446.116 
has  been  revised  to  explicitly  provide 
that  a  letter  of  credit  must  be  submitted 
by  handlers  who  are  processors  of 
peanuts  who  do  not  directJy  contract 
with  producers  for  peanuts  and  who 
choose  physical  supervision.  The 
amount  of  the  letter  of  credit  required 
will  be  commensurate  with  the  letter  of 
credit  amount  due  from  a  handler 
buying  the  same  quantity  of  peanuts 
from  a  producer. 

5.  Pool  offsets.  Section  lOBB  of  the 
1949  Act  provides  for  recovering  certain 
price  support  pool  losses  from  other 
pools  and  for  reducing  producer 
proceeds  for  losses  on  "disaster 
transfers"  made  by  the  producer. 
Previously.  {  1446.112  set  priorities  by 
pools  for  the  offsets.  To  improve  the 
administration  of  the  offsets  and  assure 
more  even  distribution  of  the  offsets,  the 
priorities  have  been  eliminated  and  the 
disaster  transfer  provisions  have  been 
revised. 

6.  Accounting  for  contract  additional 
peanuts.  Section  1446.140  of  the 
regulations  specifies  the  manner  in 
which  handlers  subject  to  nonphysical 
supervision  must  account  for  peanuts 
To  assure  greater  uniformity  and 
promote  clarity,  Ihat  section  has  been 
revised  regarding  the  standards  for 
credits  for  SMK  and  SS  credits.  The 
revisions  specify  that  credits  for  .No.  2 
Virginia  peanuts  will  only  be  allowed 
for  peanuts  that  meet  PAC  standards 
Previously,  U.S.  standards  applied. 

List  of  Subjects  in  7  CFR  Part  1446 

Loan  programs — Agriculture.  Peanuts. 
Pnce  support  programs.  Warehouse. 

Interim  Rule 

Accordingly,  7  CfT?  Part  1446. 
Subpart — Peanut  Warehouse  Storage 
Loans  and  ffandler  Operations  for  the 
1986  Through  1990  Crops,  is  amended 
with  respect  to  the  1988-90  crops  as 
follows: 

PART  1446— I  AMENDED] 

1  The  authority  citation  for  the 


subpart  is  revised  lo  read  as  follows 

Aulhorily:  7  U.S.C.  1359. 1375,  ItZi  et  teq.. 

^5lS.S.C.7Uel.si}g. 

2.  Section  1446.72  is  amended  by: 
revising  the  first  sentence  of  the 
introductor>'  text:  redesignating  and 
revising  paragraphs  (ee)(l|(iii)  and 
(ee)11)(iv)  as  (ee|(l)|iv)  and  (ee)(l)(v) 
respectivel>';  adding  a  new  paragraph 
(ee)(l)(iii):  redesignating  paragraph 
(ee)(2|(iii)  as  (ee)(21(iv);  revising  lee)|2) 
concluding  text:  adding  a  new  paragraph 
(ee||21(iii):  revising  paragraph  (ec)(2)(iv): 
and  revising  paragraph  (ee)(31.  so  that 
i  1446.72  shall  read  as  follows: 

S  1446.72    DafinMon*. 

The  regulations  of  this  subpari 
incorporate  the  definitions  and 
provisions  of  Parts  718,  719,  729,  780. 
1402.  1403,  1408,  1421. 1422  and  1498  of 
this  title  except  where  the  conleKt  or 
subject  matter  or  provisions  of  the 
regulations  in  this  subpari  otherwise 
requires.  '  •  * 

[ee)  Peanut  segregations  '   '  ' 
(!)•  •  • 

(iii)  Have  not  more  than  14.49  percent 
LSKs; 

(iv)  Are  hee  from  any  offensive  odor. 
and 

(vl  Are  free  from  visible  Aspergillus 
flavus  mold. 
(2)-  •  • 

(iii)  Have  more  than  14.49  percent 
LSK  a:  or 

(iv)  Have  an  offensive  odor 
However,  if  such  peanuts  are  placed 
under  additional  loan  and  purchased 
under  the  immediate  buyback 
procedure,  as  provided  in  i  1446.113(a| 
of  this  subpart,  such  peanuts  shall  be 
considered  Segregation  1  addilional 
peanuts  for  loan  pool  accounting 
purposes  except  that  peanuts  of  this 
.segregation  may  only  be  piu-chased  as 
buybecks  subject  to  the  terms  and 
conditions  specified  by  the  Executive 
Vice  President.  CCC. 

(3)  SegregoUon  3  on  the  basis  that 
they  are  farmers  slock  peanuts  which 
have  visible  Aspergillus  fiavus  mold. 
However,  if  such  peanuts  are  placed 
under  additional  loan  and  purchased 
under  the  immediate  buyback  procedure 
as  provided  in  {  1446.113(3)  of  this 
subpart,  such  peanuts  shall  be 
considered  Segregation  1  addilional 
peanuts  for  loan  pool  accounting 
purposes:  however,  peanuts  of  this 
segregation  may  only  be  purchased  as 
buybacks  subject  lo  the  terms  and 
conditions  specified  by  the  Executive 
Vice  President.  CCC. 

3.  Section  1446.98  is  amended  by: 
revising  paragraph  (b)(2);  adding 
paragraph  (b)(5):  revising  paragraph 
(c)(1):  revising  the  introductory  text  of 
paragraph  (c)(2);  and  revising  the 
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i.ntroductory  text  of  paragraph  (d),  to 

read  as  follows. 

§  1446.98    Eligible  peanuts. 


(2)  Must  contain  not  more  than  10,49 
percent  moisture; 

(5)  Must  contain  not  more  that  14.49 

percent  LSK's, 

(c|  •  •   • 

(1)  If  nonseed  peanuts,  must  contain 
not  more  than  10.49  percent  moisture: 

(2)  If  seed  peanuts,  the  same 
maximum  moisture  level  thai  applies  to 
nonseed  peanuts  shall  apply:  except 
that,  such  peanuts  may  have  a  moisture 
level  of  up  *o  11  49  percent  moisture  for 
nonstacked  Virgmia-type  peanuts, 
provided  that  in  either  case;  '   *   ' 

Id]  Additional  support  for  peanuts 
w,:h  excess  moisture,  foreign  material, 
or  iSK'^  Pejnuts  which  are  graded  as 
Segregdtion  J  or  3  and  which,  because 
they  contain  more  than  10.49  percent 
moisture,  and.'or  10  percent  foreign 
material,  and/  or  14  49  percent  LSK's, 
would  otherwise  not  be  considered 
acceptable  for  loans  under  the 
provisions  of  fb)  and  [c)  of  this  section 
shall  nonetheless  be  considered  eligible 
for  loans,  provided  that  all  other 
conditions  of  this  section  are  met.  and 

thdt: 

4.  Section  1446.99  is  amended  by 
adding  a  new  sentence  at  the  end  of 
paragraph  (a),  including  new  paragraphs 
(a)  (1)  and  (2).  to  read  as  follows: 

§  1446.99     Eligible  producer. 

i<j)   *    *   '   No  person  shall  be  eligible 
fur  d  price  support  loan  and  related 
benefits  under  this  part  to  the  extent 
that  the  person  is  ineligible  for  such 
loans  or  benefits  under. 

(1)  The  provisions  of  7  CVK  Part  1498 
relating  to  the  eligibility  of  foreign 
persons  for  such  loans  or  benefits  with 
respect  to  the  1989  and  1990  crops  of 
peanuts;  or 

(2)  any  other  provision  of  law. 

5  Section  1446.102  is  amended  by 

revising  paragraphs  (b).  (c).  (d)  and  (e) 

tu  read  as  follows: 

§  t446.102    Dlsthbutkin  of  net  gains. 

(b)  Pool  offsets  within  marketing 
areas.  Distribution  of  net  gains  in  any 
additional  poo!  other  than  those  for 
Valencia  peanuts  produced  In  New 
Mexico  shall  first  be  reduced  to  the 
extent  of  any  loss  by  CCC  on  the 
corresponding  pool  for  Segregation  1 
quota  peanuts.  For  purposes  of  this 
paragraph,  offsets  for  losses  on  quota 
peanuts  shall  be  prordted  from  each  of 
the  pools  for  additional  peanuts  which 
have  net  gams. 

(c)  Offsets  for  certain  pool  transfers. 


Proceeds  due  any  producer  from  any 
profit  pool  shall  be  reduced  further  to 
the  extent  of  any  loss  that  is  incurred 
with  respect  to  peanuts  such  producer 
has  transferred  from  any  additional  loan 
pool  to  a  quota  loan  for  pricing  purposes 
pursuant  to  the  provisions  of  S  1446.103 
of  this  subpart. 

(d)  Poo/  offsets  between  marketing 
areas.  Proceeds  due  any  producer  after 
reductions  made  under  paragraphs  (b) 
and  (c)  of  this  section  shall  be  reduced 
further  to  the  extent  of  any  losses  in  a 
pool  for  Segregation  1  quota  peanuts  in 
any  other  marketing  area;  except  thai, 
gains  from  pools  for  Valencia  bright  hull 
and  Valencia  dark  hull  peanuts 
produced  in  New  Mexico  shall  not  be 
used  to  offset  losses  in  any  pools  in 
other  areas. 

(e)  Priority  of  offsets  between  areas. 
Insofar  as  practicable. 

(1)  Losses  o^set  in  paragraph  (d)  of 
this  section  shall  be  recovered  from  the 
gains  in  other  area  pools  for  additional 
peanuts;  except  that,  if  the  total  losses 
are  less  than  the  total  gains,  the  offset 
shall  be  prorated  between  those  pools 
for  Segregation  1.  2.  and  3  additional 
peanuts  which  have  gains; 

(2)  Any  losses  remaining  after 
satisfying  offsets  under  paragraph  (e)(1) 
of  this  section  shall  be  recovered  from 
any  gains  in  other  area  pools  for 
Segregation  1  quota  peanuts:  except 
that,  if  the  remaining  losses  are  less 
than  the  total  gains  in  pools  for 
Segregation  1  quota  peanuts,  the  offset 
shall  be  prorated  between  those  area 
pools  for  Segregation  1  quota  pools 
which  have  gains. 

6  Section  1446.106  is  amended  by 
revising  the  third  sentence  of  paragraph 
(a)  to  read  as  follows: 

§1446.106    Letter  of  cr«m. 

(a)  *   *   *  Such  letter  of  credit  shall  he 
issued  in  a  form  and  by  a  bank  which  is 
acceptable  to  CCC  and  shall  be 
submitted  to  the  relevant  association 
not  later  than  August  10  (or  the  next 
business  day  if  August  10  is  not  a 
business  day)  following  the  final  date 
for  submitting  contracts  before  contracts 
between  the  handler  and  producer  will 
be  approved  and  before  producers  will 
be  issued  marketing  cards  for  contract 
additional  peanuts.   '   *   ' 

7.  Section  1446.116  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

5  1446.116     Processing  additional  peanuts 
Into  products. 

(d)  Physical  superx'ision.  The 
processor  may  choose  physical 
supervision  in  lieu  of  nonphysical 
supervision.  If  physical  supervision  is 
chosen,  such  supervision  shall  be 
conducted  in  accordance  with 
instructions  of  the  Executive  Vice 


President.  CCC,  and  the  processor  shall 
be  required  to  present  a  letter  of  credit 
as  prescribed  by  the  Executive  Vice 
President.  CCC.  which  shall,  to  the 
extent  practicable,  be  the  same  amount 
as  the  letter  of  credit  that  would  be 
required  for  an  equal  quantity  of 
peanuts  under  \  1446.106  for  a  handler 
who  has  entered  into  contracts  for  the 
purchase  of  additional  peanuts  and  has 
chosen  physical  supervision 

8.  Section  1446  138  is  revised  to  read 
as  follows: 

§  1446.138     Storage  requirenien*s  under 
nonphysical  supervision. 

For  handlers  npcr.itiny  under 
nonphysical  supen-'ision.  contract 
additional  peanuts  placed  in 
commingled  storage  must  be  accounted 
for  on  a  TKC  basis  less  a  one  time 
adjustment  for  shrinkage  for  each  crop 
and  for  all  peanut  types  equal  to  0.5 
percent  of  the  total  kernel  content  of  the 
poundage  obtained  as  contract 
additional  peanuts:  except  that,  for  the 
1988  through  1990  crops,  the  Executive 
Vice  President,  CCC.  may,  as  he  deems 
appropriate  and  practicable  in  his 
discretion,  allow  for  a  shrink  allowance 
of  2.0  percent  of  such  kernel  content  for 
handlers  operating  under  nonphysical 
supervision  who  comply  with  such 
additional  restrictions  on  use  as  may  be 
specified  by  the  Executive  Vice 
President,  CCC.  to  take  into  account  for 
common  industry  practices.  In  such 
cases,  the  handlers  shall  be  required  to 
supply  such  additional  certifications 
regarding  use  of  the  peanuts  as  the 
Executive  Vice  President  deems  needed 
to  substantiate  the  higher  shrink 
allowance. 

9.  Section  1446.140  is  amended  by 
revising  paragraphs  (a)(2)  and  [b)[2)  to 
read  as  follows: 

§  1446.140    Disposition  credits  under 
nonphysical  superviston. 

(al  •   •   • 

(2)  The  total  pounds,  excluding  splits 
as  determined  in  paragraph  (b)(2)  of  this 
section,  in  a  lot  of  peanuts  which  meet 
PAC  standards  for 

(i)  Whole  kernel  peanuts  with  splits, 
or 

(ii)  No.  2  Virginia  peanuts. 

(b)  •  •  • 

(2)  The  pounds  of  splits  in  lot  of 
peanuts  which  meets  PAC  standards  for 

(i)  Whole  kernel  with  splits,  or 

jii)  ^4o.  2  Virginia. 

Signed  at  Washington.  DC.  on  September 
13.  1988, 

Millon  Hertz. 

Exectiine  Vice  Prmident,  Commodity  Credit 

Ccrporotiun. 

[FR  Dor  B8-2124I  Filfd  9-14-88;  9:39  am) 
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The  United  States 
Government  Manual 
1988/89 

As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi- 
official  agencies  and  international  organizations 
in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency  s    Sources  of 
Information"  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Manual 
also  includes  comprehensive  name  and 
agency 'subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 

S20.00  per  copy 
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THE  FEDERAL  REGISTER 
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Federal  Regulations 

The  Office  of  the  Federal  Register- 
Free  public  brierings  (approximately  3  hours]  to  present: 
1    TTie  regulatory  process,  with  s  focus  on  the  Federal 

Register  system  and  the  public's  mte  in  the 

development  of  regulations 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typir^t  Federal  Register 
documents. 

4.  An  introduction  to  the  Hndtng  atds  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  Information 

necessary  to  research  Federal  agency  regulations  which 
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Advisory  Council  on  Historic  Preservattcn 

See  Historic  Presets  stion.  .Ad\  isprv'  Cauncil 

Agricultural  Marketing  Service 

RULES 

Dates  (domestic)  produced  or  packed  in  Caliromia.  33693 
Grapes  (Tol<ay)  growTi  in  California.  35992 
Lemons  grown  in  California  and  Arizona.  35991 
Milk  marketing  orders: 

Nebraska-Western  Iowa.  35995 
pfloposeo  Rut^s 
Almonds  grown  m  California.  36051.  36053 

(2  documents) 
Milk  marketing  orders: 

Eastern  Colorado.  36054 
Tobacco  inspection: 

Tobacco,  flue-cured:  grade  standards.  38050 

Agriculture  Department 

See  Agnrultiiral  Marketing  Service;  Animal  and  Plant 
Health  Inspection  Service:  Federal  Grain  Inspection 
Service:  Forest  Service 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Committees:  establishment,  renewal,  termination,  etc.: 
Foreign  Animal  and  Poultry  Diseases  Advisory 

Committee.  36083 

Army  Department 

See  gUo  Engineers  Corps 

NOTICES 

Meetings: 

Science  Board.  36092 
Senior  Executive  Service: 

Performance  Review  Boards:  mpmbership.  38093 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  and  Other  Severely  Handicapped,  Committee  for 
Purchase  From 

See  Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 


Child  Support  Enforcement  Oflice 

RULES 

State  plan  requirements 

Medical  support  enforcement.  3f.014 

Coast  Guard 

RULES 

Hazardous  materials;  technical  amendments,  36022 

NOTICES 

Meetings: 
Towing  Safely  Advisory  Committee.  36144 
(2  documents) 

Commerce  Department 

See  also  Export  Administration  Bureau:  Foreign-Trade 
Zones  Board;  International  Trade  Administration; 
Patent  and  Trademark  Office 


NOTICES 

Export  pnvileges.  actions  affecting;  appeals,  etc: 
Kakish,  Zahi  M..  et  al..  36084 

Committee  tor  Purchase  From  the  Blind  and  Ottier 
Severely  Handicapped 

NOTICES 

Procurement  list.  1986: 
Additions  and  deletions.  36091 
'2  documents] 

Defense  Department 

See  also  Army  Department;  Engineers  Corps 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Miscellaneous  amendments 
Correction.  36028 
(2  documents) 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 
36091.  36092 

(3  documents) 

Drug  Enforcement  Administration 

RULES 

Schedules  of  controlled  substances: 
Exempt  chemical  preparations.  36152 

NOTICES 

Applications,  hearings,  determinations,  etc.; 

Oni.  Ade  O  .  MD.  36130 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation: 
Dome  Petroleum  Corp..  36104 
Petro-Canada  Hydrocarbons.  Inc..  36106 
Renaissance  Energy  (U.S.)  Inc.,  361C^ 
Transco  Energy  Marketing  Co..  36106 

Education  Department 

PROPOSEO  RULES 
Postser (.inii.irj  education: 
Student  assistance  general  provisions  and  guaranteed 
student  loan  and  PLUS  programs — 
Supplemental  loans  for  students  program,  36216 

NOTICES 

Grants;  availability,  etc.: 
Indian  education  program — 

Children:  planning,  pilot,  and  demonstration  projects. 

3R094 

Employment  and  Training  Administration 

PROPOSED  RULES 

Worker  Adjustment  and  Retraining  Notification  Act; 
implementation.  36056 

NOTICES 

Adjustment  assistance: 

Texas  Eastern  Transmission  Corp..  36132 
Trade  adjustment  assistance  for  workers  program: 

Trade  Act  of  1974;  amendments  (1988).  operating 
instructions;  general  administration  letter.  36180 
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Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  genera!  wage  determination  decisions, 
36131 

Energy  Department 

See  a,jO  Economic  Regulatory  Administration;  Federal 

Energv  Regulatory  Commission 
NOTICES 
F-nvironmental  statements:  availability,  etc.: 

New  production  reactor  capacity  and  related  support 
facilities;  tritium  production.  36095 
Grants  and  cooperative  agreements:  availability,  etc.: 

University  of  Oklahoma.  36102 
Grants;  availability,  etc.: 

Super-clean  coat-water  slurry  combustion  testing  in  oil- 
designed  industrial  boilers:  correction.  36097 
International  energy  program; 

International  Energy  Agency  allocation  systems  lest;  U.S. 
oil  companies'  participation.  36097 
Meetings: 
Innovative  Control  Technology  Advisory  Panel.  36103 
[2  docurrents) 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc: 

Beaufort  County.  NC.  36093 
Meetings: 

Inland  Waterways  Users  Board,  36093 

Environmental  Protection  Agency 

RULES 

,^ir  quality  implementation  plans:  approval  and 
promulgafion:  various  States; 
Louisiana.  360(19 
Massachusetts,  36011 
PROPOSED  RUl,ES 

Hazardous  waste;  1 

Identification  and  listing — 
E.xclusions,  36070 
Toxic  substances; 
Asbestos;  ban  and  phase  out 

Hearing.  36227 
Significant  new  uses — 
Benzenamine.  4-chloro-2-methyI-.etc..  36079 

NOTICES 

.■\ir  pollution  control:  new  motor  vehicles  and  engines; 
California  pollution  control  standards — 
Preemption  waiver.  36115,  36116 
[2  documents) 
Environmental  statements:  availability,  etc.: 
Agency  staiements — 
Comment  availability.  36117 
Weekly  receipts.  361  IB 

Executive  Office  of  tlie  President 

See  Presidential  Documents 

Export  Administration  Bureau 

See  aha  Infernational  Trade  Administration 

NOTICES 

Meetings 

Electronic  Instrumentation  Technical  Advisory 
Committee,  36085 

Family  Support  Administration 

See  Child  Suppo''*  Enforcement  Office 


Federal  Aviation  Administration 

RU1,ES 

.-Xirworthiness  directives 

Beech.  36006 

Boeing;  correction.  36150 
VOR  Federal  airways 

Correction.  36150 
PROPOSED  RUI,£S 
Airworthiness  directives: 

Piper.  36055 
NOTICES 

Advisory  circulars;  availability,  etc.: 
Aircraft — 
Airplane  seat  restraint  systems  and  occupant 
protection;  dynamic  testing.  36144 
Airport  noise  and  compatibility  program: 
Naples  iMunicipal  Airport.  FL.  36145 

Federal  Communications  Commission 

PROPOSED  RULES 

Radio  stations;  table  of  assignments; 

Michigan.  36080 
Television  broadcasting: 
Cable  television  systems  and  national  television 

networks;  common  ownership  prohibition  elimination. 
36080 

NOTICES 

Apphcotions.  hearings,  determinations,  etc.: 
Westwind  Radio  Co.  el  al..  36119 

Federal  Emergency  Management  Agency 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

38120 
Meetings: 
National  Fire  Academy  Board  of  Visitors.  3B120 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.; 

Southern  Co.  Services.  Inc..  el  al.,  36107 
Natural  gas  certificate  filings: 

East  Tennessee  Natural  Gas  Co.  et  al..  36109 
Preliminary  permits  surrender; 

North  Logan  City.  UT.  et  al.  36111 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co..  36112 

Chevron  U.S.A.  Inc.,  36112 

Louisiana-Nevada  Transit  Co..  36112 

Midwestern  Gas  Transmission  Co..  36112 

Northwest  Pipeline  Corp..  36113,  36114 
(2  documents) 

Paiute  Pipeline  Co..  36114 

Sea  Robin  Pipeline  Co..  36114 

Texas  Gas  Pipe  Line  Corp..  36115 

Transcontinental  Gas  Pipe  Line  Corp..  38115 

Trunkline  Gas  Co  .  36115 

Federal  Grain  Inspection  Service 

NOTICES 

(irain  standards; 

S,  nb"ans,  shriveled  and  wrinkled,  36083 

Federal  hllgtiway  Administration 

NOTICES 

Fjivironmental  statements:  availability,  etc.: 
Fairbanks.  AK.  36148 
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Meetings: 
National  Motor  Carrier  Advisory  Committee.  36148 

Federal  Home  Loan  Bank  Board 

NOTICES  I 

Receiver  appointments. 

American  Savings  &  Loan  Association.  36120 
.Applications,  hearings,  determinations,  etc.: 

Blue  Chip  Savings  .Association.  36120 

First  Federal  Savings  &  Loan  Association  of  Osceola 
County.  36120 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  36121 
Agreements  filed,  etc.;  correction.  36150 
Meetings;  Sunshine  Act.  36149 
Shipping  Act  of  1984;  surveys; 
I:itemational  shipping  industry.  36121 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions  etc 

Delta  Valley  &  Southern  Rail-.vay  Co.  et  al.,  36147 

Fisli  and  Wildlife  Service 

RULES  ' 

Endangered  and  direatened  species: 

Tooth  Cave  pseudoscorpion.  etc..  36029 
Migratory  bird  hunting: 

Seasons,  limits,  and  shooting  hours:  establishment,  etc  . 
36033 

NOTICES 

Comprehensive  conser\ation  plan/environmental 
statements;  availability,  etc.: 
kenai  \,itinnal  Wildlife  Refuge,  .'\K,  36128 

Food  and  Drug  Administration 

PROPOSED  RULES  i 

Food  for  human  consumption: 

Bottled  water.  36063  j 

GRAS  or  prior-sanctioned  ingredients:  ' 

Low  erucic  acid  rapeseed  oil.  36067  ' 

Foreign-Trade  Zones  Board  ! 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Kentucky — 
Clarion  Aulo  Audio  Equipment  Plant.  36086 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.; 
Pacific  Northwest:  northern  spotted  owl  habitat.  OR.  WA 
and  CA.  36084 


General  Services  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Miscellaneous  amendments 

Correction.  36028 

(2  documents) 
NOTICES 

Meetings; 
Federal  Telecommunications  Privacy  Advisory 
Committee.  38121 


Health  and  Human  Services  Department 

See  also  Child  Support  Enforcement  Office:  Food  and  Drug 
Administration;  Notional  Institutes  of  Health:  Public 
Health  Serx'ice 

NOTICES 

.Agency  information  collection  activities  under  OMB  review 
36122 

Health  Resources  and  Services  Administration 

See  Public  We.u'h  Son:,  •■ 

Historic  Preservation.  Advisory  Council 

NOTICES 

Meetings,  'M^\:\.\ 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
National  Park  Service 

International  Trade  Administration 
See  also  Expor;  ,-\dmiii!-,':dtion 

RULES 

Export  administration  regulations: 

Foreign  availability  assessment;  examples,  evidence  of 
uses.  36007 

NOTICES 

Export  trade  certificates  of  review.  36086 
Short  supply  determinations: 
Large  diameter  line  pipe.  36087 

Interstate  Commerce  Commission 

PROPOSED  RULES 

Practice  and  procedure: 
Rail  abandonment — 
Property  tax  expense  avoidability  under  unit  method  of 
assessment.  36081 

NOTICES 

Ag.'-eements  under  sections  5a  and  5b:  applications  for 
approval,  etc.: 

Tobacco  Transporters  Freight  Traffic  Bureau,  36129 
Rail  carriers; 

Cost  ratio  for  recyclables;  determination,  etc..  36130 

Justice  Department 

See  Drug  Enforcement  Administration 

Labor  Department 

See  Employment  and  Training  Administration;  Employment 
Standards  Administration;  Mine  Safety  and  Health 
Administration;  Occupational  Safety  and  Health 
Administration;  Pension  and  Welfare  Benefits 
Administration;  Veterans  Employment  and  Training. 
Office  of  Assistant  Secretary 

Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection; 

Bethel  Native  Corp..  36128 
Closure  of  public  lands; 

Nevada,  36128 
Meetings; 

Craig  District  Advisory  Council.  36128 

Maritime  Administration 

NOTICES 

Trustees;  applicants  approved,  disapproved,  etc.: 
Rhode  Island  Hospital  Trust  National  Association.  36148 

Applications,  hearings,  determinations,  etc.: 
Farrell  Lines  Inc..  36148 
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Mine  Safety  and  Healtti  Administration 

NOTICES 

Sdfe:y  standard  petitions 
Gap  Fork  Fuels,  Inc  ,  .3BI  J,.l 

National  Aeronautics  and  Space  Adinmlstratlon 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Miscellaneous  amendments 
Correction,  36028 

2  documents) 

National  Foundation  on  the  Arts  and  trie  Humanities 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

36139 

National  Institutes  of  Health 

NOTICES 

Meetings: 

National  Heart.  Lung,  and  Blood  Institute.  36123 

(2  documents) 
.National  Institute  of  Allergy  and  Infectious  Diseases. 

36123 
National  Institute  of  Dental  Research.  36124 
Reseach  Grants  Division  study  sections.  36124 

National  Park  Service 

NOTICES 

Environmenldi  statements:  availability,  etc.: 
Grand  Canyon  National  Park.  AZ.  36129 

National  Science  Foundation 

NOTICES 

.Agency  inlormdtiun  collection  activities  under  OMB  review. 
36139 

Nuclear  Regulatory  Commission 

RULES 

Production  and  utilization  facilities:  domestic  licensing: 
Emergency  core  cooling  system;  acceptance  criteria 
revisions.  36996 
NOTICES 
Fr.\  ironmenta!  statements:  availability,  etc.: 

Duke  Power  Co..  36140 
Reports:  availability,  etc: 
Standard  review  plan — 
Floods,  and  probable  maximum  flood  on  streams  and 
rivers.  36140 
Applications,  hearings,  determinations,  etc.: 
.A.'kansas  Power  &  Liaht  Co  .  36141 


Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans:  prohibited  transaction  exemptions: 
Emergency  Medical  Associates.  Inc..  36133 
Sholom  Home.  Inc..  et  al..  36138 

Personnel  Management  Office 

RULES 

Healtii  benefits.  Federal  employees: 
Medically  underserved  areas;  1989  list.  35991 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Hispanic  Heritage  Week  (Proc.  5859).  35987 
Outpatient  Ambulatory  Surgery  Week.  National  (Proc 
5860).  35989 

PuMic  Health  Service 

See  also  Food  and  Drug  Administration;  National  Institutes 
of  Health 

NOTICES 

Organization,  functions,  and  authority  delegations: 
National  Vaccine  Program  Office,  36127.  36128 
(2  documents) 

Research  and  Special  Programs  Administration 

RULES 

Pipeline  satety: 
Non-welded  lie-in  joints:  pressure  testing  exceptions, 

36028 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act.  36149 

Self-regulatory  organizations;  proposed  rule  changes: 

Depository  Trust  Co..  36142 

National  Association  of  Securities  Dealers,  Inc.,  36143 

Smalt  Business  Administration 
RULES 

Organization,  functions,  and  authority  delegations; 
Field  offices;  program  activities,  36005 

Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration;  Federal 
Highway  Administration;  Federal  Railroad 
Administration;  Maritime  Administration;  Research  and 

Special  Programs  Administration 


Occupational  Safety  and  Health  Administration 

RULES 

Construction  safety  and  health  standards: 

Powder-activated  hand  tools;  correction.  36009 

Occupational  Safety  and  Health  Review  Commission 

NOTICES 

Prnacy  Act;  systems  of  records.  36142 
Patent  and  Trademark  Office 

NOTICES 

Mdsk  wor.Ks   :.Terim  protection  for  nationals,  domiciliaries. 
dPiJ  so'.ereign  authorities: 

ji^dn,  3601":" 

Sweden,  3M89 
Se:::ii-  F>.,'0-,:,ve  Service: 

i'erfurmance  Review  Board:  membership.  36090 


Veterans  Employment  and  Training,  Office  of  Assistant 
Secretary 

NOTICES 

Meetings: 
Veterans'  Employment  Committee,  36132 


Separate  Parts  In  This  Issue 

Part  11 

Department  of  Justice,  Drug  Enforcement  Administration, 
36152 

Part  III 

Department  of  Labor,  Employment  and  Training 
Administration,  36180 
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Partly 

Department  of  Education.  36216 

Part  V 

Fnvironmenlal  Protection  Agency,  36227 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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A  cumulative  list  of  the  parts  affected  ttiis  month  can  be  found  in 
the  Reader  Aids  section  at  ttie  end  of  this  issue 
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The  President 


Presidential  Documents 


Proclamation  5859  of  ScplombiT  1.1  1988 
National  Hispanic  Heritage  Week.  1988 

H>   Ihe  President  of  the  Lniled  Stales  of  .Xmerica 
A  Proclamation 

Across  the  centuries  and  all  around  our  land,  people  of  Hispanic  descent  from 
Europe  and  throughout  the  Americas  have  written  countless  chapters  in  the 
unique  saga  of  the  United  Slates.  Let  us  pause  during  National  Hispanic 
Heritage  Week.  1988.  to  reflect  on  the  many  and  varied  cultural  heritages  of 
Hispanic  Americans  and  on  the  continuing  and  growing  part  these  citizens 
play  in  affirming  America's  heritage  of  faith,  freedom,  brotherhood,  and 
opportunity,  and  in  creating  that  heritage  anew. 

Hispanic  Americans  give  many  gifts  to  our  Nation,  such  as  perpetuating  the 
traditions  of  their  ancestral  homelands  and  offering  a  great  array  of  talents 
and  insights  as  they  achieve  and  excel  in  ever>'  area  of  endeavor.  But  perhaps 
their  most  notable  gift  is  their  testimony  about  the  power  of  the  American 
dream  to  inspire  miracles.  The  accomplishments  of  Hispanic  Americans 
through  the  years  remind  all  of  us  that  in  America  we  are  blessed  with  the 
freedom  to  live.  work,  and  worship  in  peace  and  to  build  a  better  life  for 
ourselves  and  our  children.  Generations  of  proud,  haraworking,  enterprising 
Hispanic  Americans  have  strengthened  our  communities  and  fought  for  our 
country.  They  have  believed  in  America's  miraculous  promise  and  have 
helped  preserve  that  promise  for  the  future. 

This  is  good  reason  during  National  Hispanic  Heritage  Week  for  every  citizen 
who  loves  our  Nation  to  salute  Hispanic  Amencans.  We  should  do  so  in 
gratitude  for  their  love  of  this  country  and  for  the  many  ways  they  have 
expressed  that  love  in  accordance  with  the  creed.  "Creemos  en  milagros — we 
believe  in  miracles." 

In  recognition  of  the  outstanding  achievements  of  !^lspanic  Amencans.  the 
Congress,  by  Joint  Resolution  approved  September  17.  1968  (Public  l^w  90- 
498).  has  authorized  and  requested  the  President  to  issue  annually  a  proclama- 
tion designating  the  week  including  September  15  and  16  as  "National  Hispan- 
ic Heritage  Week  " 

NOW.  THEREFORE.  I.  RONAIT)  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  September  11.  1988.  as 
National  Hispanic  Heritage  Week.  1  call  upon  the  people  of  the  United  States 
to  observe  this  week  with  appropriate  ceremonies  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  13th  day  of 
September,  m  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America   the   two  hundred  and 

thirteenth. 


c< 


(ITi  Doc  68-21^95 
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Edilonai  aote.  For  tlie  President!  remarks  of  Sept.  13  on  signing  Proclamation  5859.  see  the 
Weekly  Compilation  of  Presidential  Documents  (vol.  24.  no.  37). 
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Presidential  Documents 

Proclamation  5860  of  September  13.  1988 

National  Outpatient  Ambulatory  Surgei^-  Week,  1988 


|FR  Doc.  8a-21296 
Filed  9~14~a8;  2;32  pm) 
Billing  code  3195-m-M 


By  the  President  of  the  United  States  of  .Xmerica 
A  Proclamation 

National  Outpatient  Ambulatory  Surgery  Week.  1988,  reminds  us  that  more 
and  more  surgeries  are  being  done  on  an  outpatient  basis  in  either  hospital 
outpatient  departments  or  separate  ambulatory  surgery  centers.  Almost  87 
percent  of  hospitals  offered  ambulatory  surgery  in  1986.  compared  with  65 
percent  in  1980.  Advances  in  medical  technology  and  care  are  among  the 
factors  causing  the  American  people  and  health  care  professionals  alike  to 
consider  outpatient  surgery  as  often  less  expensive,  more  convenient,  and  less 
time-consuming  than  inpatient  surgery  with  hospital  stays. 

Outpatient  surgery  is  also  found  to  reduce  hospital  costs  and  to  provide  good 
health  care — and  professionals  believe  that  its  combination  of  superior  health 
care  and  little  disruption  to  patients'  daily  lives  does  speed  recovery.  As 
America's  scientific  and  medical  research  efforts  continue  to  fosler  improve- 
ments in  medical  techniques  and  equipment,  the  public  can  surely  benefit  from 
further  awareness  of  outpatient  surgery.  That  is  the  purpose  National  Outpa- 
tient Ambulatory  Surgery  Week  seeks  to  fulfill,  and  the  reason  all  of  us  should 
heed  its  message. 

The  Congress,  by  House  Joint  Resolution  583,  has  designated  the  week 
beginning  September  11,  1988,  as  "National  Outpatient  Ambulatory  Surgery 
Week"  and  authorized  and  requested  the  President  to  issue  a  proclamation  in 
observance  of  this  occasion. 

NOW,  THEREFORE,  I,  RONAIiJ  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  September  11.  1988,  as 
National  Outpatient  Ambulatory  Surgery  Week.  I  call  upon  the  people  of  the 
United  States  to  observe  this  week  with  appropriate  ceremonies  and  activi- 
ties. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirteenth  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  890 

Federal  Employees  Health  Benefits 
Program;  Medically  Underserved 
Areas  (or  1989 

agency:  Office  of  Pei^onnel 

Mnnagement. 

ACTION:  Notice  of  medically 

underserved  areas  for  1989. 

SUMMARY:  The  Office  of  Personnel 
Management  has  completed  its  annual 
determination  of  the  states  that  qualify 
as  Medically  Underserved  Areas  imder 
the  Federal  Employees  Health  Benefits 
(FEHB)  Program  for  calendar  year  1989. 
This  determination  is  necessary  to 
comply  with  a  provision  of  FEHB  law. 
which  mandates  special  consideration 
for  enrollees  of  certain  FEHB  plans  who 
received  covered  health  services  in 
states  with  cntical  shortages  of  primary 
care  physicians. 

EFFECTIVE  DATE:  fdnudry  1    1489. 
FOB  FURTHER  INFORMATION  CONTACT: 

Kieanor  P  L.uodvvin.  Chief,  Insurance 
Policy  Division.  Office  of  Retirement 
and  Insurance  Policy.  Retirement  and 
Imurance  Group.  0PM.  Room  4351, 1900 
BStreet  NW..  Washington.  DC  20415. 
telephone  (2021  632-4634 
SUPP1.EMENTARY  INFORMATION:  FEHB 

law  (5  US  C  8902(m)(2))  mandates 
special  consideration  for  enrollees  of 
certain  FEHB  plans  who  receive  covered 
health  services  in  states  with  critical 
shortages  of  primary  care  physicians. 
Such  stales  are  designated  as  Medically 
llndersei^ed  Areas  for  purposes  of  the 
FEHB  program  and  the  law  requires 
payment  to  all  qualified  providers  in 
thue  states. 

FEHB  regulations  (5  CFR  890.701,  as 
published  in  the  Federal  Register  on  July 
28.  1988  (53  FR  28366)1.  require  OPM  to 
make  an  annual  determination  of  the 


states  that  qualify  as  Medically 
Underserved  Areas  for  the  next 
calendar  year  by  comparing  the  latest 
Department  of  Health  and  Human 
Services  state-by-state  population 
counts  on  primary  medical  care 
manpower  shortage  areas  with  U.S. 
Census  figures  on  state  resident 
population.  Accordingly,  for  calendar 
year  1989,  OPM  has  determined  that  the 
following  states  are  Medically 
Undersei^ed  Areas  under  the  FEHB 
Program:  Alabama,  Louisiana, 
Mississippi,  New  Mexico,  North  Dakota, 
South  Dakota,  West  Virginia. 
U.S.  Office  of  Personnel  Management 
Constance  Honier, 
Director 

[FR  Doc.  88-21217  Filed  9-15-88:  8:45  am| 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  910 

[Lemon  Regulation  631  i 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

AGENCY:  Agncultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

summary:  Regulation  631  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
286.500  cartons  during  the  period 
September  18  through  September  24, 
1988.  Such  action  is  needed  to  balance 
the  supply  of  fresh  lemons  with  market 
demand  for  the  period  specified,  due  to 
the  marketing  situation  confronting  the 
lemon  industry. 

dates:  Regulation  631  (§910.931)  is 
effective  for  the  period  September  18 
through  September  24, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  C.  Martin,  Section  Head, 
Volume  Control  Programs.  Marketing 
Order  Administration  Branch,  F&V. 
AMS,  USDA.  Room  2523.  South  Building. 
P.O.  Box  96456.  Washington.  DC  20090- 
6456:  telephone:  (202)  447-5697 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 


been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA|.  tht- 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  sigmficant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  m  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  .Marketing  Agreement  Act. 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910.  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  m  California  and  Arizona 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act"  7  U.S.C.  601-674).  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1988-89.  The 
committee  met  publicly  on  September 
13. 1988.  in  Los  Angeles.  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
unanimously  recommended  a  quantity 
of  lemions  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
committee  reports  that  the  demand  is 
steady. 

Pursuant  to  5  U.S.C.  553.  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  beti-.  een  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
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the  Act.  Inlerested  persons  were  jjiven 
an  opportunity  to  submit  Lnfonnation 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act.  to  malce  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders. 
California.  Arizona.  Lemons. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 

follows. 

PART  910-LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

I  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows; 

Authority;  Sees  1-19  48  Slat.  31.  as 
amended,  7  U  S  C.  601-S74, 

2.  Section  910.931  is  added  lo  read  as 
follows: 

Noto;  This  section  will  not  appear  in  the 
Code  of  Federal  Regulauons- 

§910.931    Lamon  Regulation  S3 1. 

The  quantity  of  lemons  grown  in 
California  and  .^nzona  which  may  be 
handled  durina  the  penod  September  19. 
1988,  through  September  24.  1988.  IS 
established  at  286.500  cartons. 

Dated,  September  14,  198a 
Robert  C.  Keeney . 
Deputy  Dima.rr.  Fruit  attd  Vegetable 

[FR  Doc.  88-21289  Filed  9-15-88,  6:4.5  am) 
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7  CFR  Part  926 

California  Tokay  Grapes;  Expenses 
and  Assessment  Rate 

AQENCri  .Agricultural  Marketing  Service. 

LSDA. 

ACTION:  Final  rule. 

SUMMABV:  This  final  role  regarding 
California  Tokay  grapes  will  aathonze 
expenses  and  establish  an  as.sessment 
rate  under  .Marketmg  Order  926  tor  the 
1988-89  fiscal  period.  Authorization  of 
this  budget  will  allow  Lhe  Tokay 
Industry  Committee  lo  incur  expenses 
reasonable  and  necessary  to  administer 
the  program.  Funds  for  this  program  will 
be  denved  from  assessments  on 
handlers. 

EFFECTIVE  DATES:  Apnl  1,  1988  through 
March  31  1989, 
FOR  FURTMEH  IMF0«IIIAT10«  CONTACT: 

Kenneth  G,  [ohnson.  Marketing  Order 
Administration  Branch.  Fruit  and 


Vegetable  Division.  AMS.  USDA.  P  D. 
Box  96456.  Room  2325-S.  Washington. 
DC  20090-6456.  telephone  202-I47-5331. 
SUPPtfMEHTARY  INFORHATION: 

This  final  rule  is  issued  under 
Marketing  Order  No,  926  17  CFR  Part 
92B|,  regulating  the  handling  of  Tokay 
grapes  grown  in  San  |oaquin  County. 
California.  This  order  is  effective  under 
the  .Agncultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  USC  601- 
674|.  hereinafter  referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  cnteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  |RFA).  the 
Administrator  of  the  Agncultural 
Marketing  Service  (AMSl  has 
considered  the  economic  impact  of  this 
final  Pile  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  lo  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
.Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
onenlation  and  compatibility. 

There  are  9  handlers  of  California 
Tokay  grapes  under  this  marketing 
order,  and  approximately  390  California 
Tokay  grape  producers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFTl  121  2|  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  SSOO.OOa 
;ind  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,001).  The 
maionty  of  the  handlers  and  producers 
may  be  classified  as  small  entities. 

The  marketing  order  requires  that  the 
assessment  rale  for  a  particular  fiscal 
year  shall  apply  lo  all  assessable  grapes 
handled  from  the  beginning  of  such  year. 
An  annual  budget  of  expenses  is 
prepared  by  the  committee  and 
submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  committee  are  handlers  and 
producers  of  grapes.  They  are  familiar 
with  the  committee's  needs  and  with  the 
costs  for  goods,  services  and  personnel 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input 


The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  grapes.  Because  that  rate  i« 
appUed  to  actual  shipswnts.  it  must  be 
established  at  a  rale  which  will  produce 
sufficient  income  lo  pay  the  committee's 
expected  expenses  A  recommended 
budget  and  rate  of  assessment  is  usually 
acted  upon  by  the  committee  before  the 
seas<iii  starts,  and  expenses  are  incurred 
on  a  continuous  basis.  Therefore,  budget 
and  assessment  rate  approval  must  be 
expedited  so  that  the  committee  will 
have  funds  to  pay  its  expenses. 

The  Tokay  Industry  Committee  met  on 
juJy  25. 1988.  and  unanimously 
recommended  a  1988-89  budget  of 
$73,125  and  an  assessment  rale  of  $0,175 
per  23-pound  lug.  Last  season's  budget 
was  $55,050  with  an  assessment  rate  of 
$0.16,  Maior  expense  items  are  market 
development.  S44.200  las  compared  to 
$26,125  for  1987-BB)  and  administrative 
expenses.  $28,925  The  assessment  rate, 
when  applied  to  anticipated  shipments 
of  400.000  lugs  will  yield  $70,000  in 
assessment  revenue.  This  amount  along 
with  interest  income  and  reserve  funds 
will  be  adequate  lo  cover  budgeted 
expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  coats 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  was  published  in  the 
Federal  Register  |53  FR  317t>».  August  19. 
1988].  That  document  contained  a 
proposal  to  add  5  926,227  to  establish 
expenses  and  an  assessment  rate  for  the 
Tokay  Industry  Committee,  That  rule 
provided  that  mterested  persons  could 
file  comments  through  August  29. 1988. 
No  comments  were  received. 

It  is  found  that  the  specified  expenses 
are  reasonable  and  likely  to  be  incurred 
and  that  such  expenses  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

The  action  should  be  expedited 
because  the  committee  needs  lo  have 
sufficient  fiinda  lo  pay  its  expenses 
which  are  Incurred  on  a  continuous 
basis.  In  addition,  handlers  are  aware  of 
this  action  which  was  recornmended  by 
the  committee  at  a  public  meeting. 
Therefore,  the  Secretary  also  finds  that 
good  cause  exists  for  not  postponing  the 
effective  dale  of  this  action  until  30  days 
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List  of  Subjects  in  7  CFR  Part  926 

Marketing  agreements  and  orders, 
Tokay  grapes  (California). 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  928  is  amended  as 
follows: 

PART  926— TOKAY  GRAPES  GROWN 
IN  SAN  JOAQUIN  COUNTY, 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  926  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Slat  31.  as 
amended:  7  U.SC.  801-674 

2.  Section  926.227  is  added  to  read  as 
follows: 

Nola:  This  section  prescnbes  the  annual 
assessment  rate  and  tvitl  not  t>e  published  in 
the  Code  of  Federal  Regulalions. 

i  926.227    Eipcnsa*  and  assessment  rate. 

Expenses  of  $73,125  by  the  Tokay 
Industry  Committee  are  authorized  and 
an  assessment  rale  of  $0,175  per  23- 
pound  lug  of  grapes  is  established  for 
the  fiscal  year  ending  March  31, 1989. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  September  12. 1988- 
William  |.  Ooyla. 

Associate  Deputy  Director.  Fruit  and 
Vegetable  Division. 

IFR  Doc.  88-21142  Filed  S-lS-aS;  8:49  am) 
eiUJNG  COM  3410-0»-M 


7  CFR  Part  987 

IDocliet  No.  AMS-FV-S8-049I 

Domestic  Dates  Produced  or  Packed 
in  Riverside  County.  California;  Final 
Rule  Disallowing  Handlers  to  Dispose 
of  Utility  Dates  in  Human  Consumption 
Outlets,  and  Conlorming  Changes 

AOENCV:  Agricultural  Marketing  Service. 

L'SDA, 

action;  Final  rule, 

summary:  This  final  rule  increases  the 
minimum  quality  of  dates  for  export  to 
Mexico,  for  use  in  date  products  for 
human  consumption,  and  for  donations 
to  needy  persons.  Under  the  new 
regulations,  dates  exported  lo  Mexico 
will  have  to  meet  U.S.  Grade  C 
requirements,  dales  used  for  products 
will  have  to  meet  modified  U.S.  Grade  C 
requirements,  and  donated  dates  will 
have  to  be  at  least  product  date  quality. 
The  current  authority  allowing  utility 
dates  to  be  used  in  these  outlets  has 
been  in  effect  since  the  early  1970's.  The 
industry  reports  that  there  are  sufficient 
supplies  of  better  quality  dates  for  use  in 


these  outlets.  This  final  rule  returns  the 
quality  level  to  that  in  effect  prior  to  the 
early  1970'tf, 
EFFECTIVE  DATE:  October  1. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  A  Packnetl.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P  O. 
Box  9M56.  Room  2525-S.  Washington. 
DC  3(X)90-6456;  telephone  202-475-3862, 
SUP«>l£MENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Order  9H7  (7  CFR  Part  9871.  regulating 
the  handling  of  domestic  dales  produced 
or  packed  in  Riverside  County. 
California.  This  nrder  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  |7  US.C.  601- 
674).  heremaftcr  referred  lo  as  the  Act. 

TTiis  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
Ihe  Regulatory  Flexibility  Act  (RFA|.  the 
Administrator  of  the  Agricultural 
Marketing  Service  (.AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  lo  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened- 
Marketing  orders  issued  pursuant  to  Ihe 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  26  handlers 
of  dates  subject  lo  regulation  under  this 
markebng  order,  and  there  are 
.ipproximatcly  135  producers  of  this 
commodity  in  the  regulated  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administrabon  (13  CFR  121.2)  as  those 
having  gross  annual  revenues  for  Ihe 
last  three  years  of  less  than  S500.00O. 
and  small  agricultural  services  firms  are 
defined  as  those  whose  gross  annual 
revenues  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
dales  produced  or  packed  in  California 
may  be  classified  as  small  entities. 

Notice  of  this  action  was  published  in 
Ihe  Federal  Register  on  July  15. 1988  (53 
FR  26784).  The  comment  period  ended 
August  15. 1988.  No  comments  were 
received. 

This  final  rule  changes  %  987.112a  of 
Subpart— Administrative  Rules  (7  CFR 
987,101-987.172)  lo  discontinue  authority 
specified  therein  allowing  handlers  lo 
ship  dates  inspected  and  certified  as 


utility  dates  to  .Mexico,  and  to  dispose  of 
such  dates  for  use  or  use  them  in  certain 
products  for  human  consumption. 
Section  987  152|bl|2)  of  thai  subpart  alsi. 
IS  changed  disallowing  donations  of 
such  dates  to  needy  persons.  These 
changes  will  raise  the  minimum  qualitv 
requirements  for  these  outlets  from 
utihty  quality  to  US  Grade  C  or 
modifications  thereof  The  changes  in 
8  987.161  and  I  987,164  of  the  same 
supart  are  conforming  changes  in 
recognition  of  the  changes  in  {  987  1i;a 
These  changes  are  based  upon  a 
unanimous  recommendation  of  the 
California  Date  Administrative 
Committee,  which  works  with  the 
Departme.ll  in  administering  the 
marketing  order  program 

When  the  marketing  order  for  dates 
was  amended  in  1978  (7  CFR  Parl9B7,  43 
FR  4249.  Febroary  1,  1978).  the  term 
"substandard  dates"  was  changed  lo 
"utility  dates.  "  However,  not  all 
references  to  substandard  dates  were 
changed  m  the  Code  of  Federal 
Regulalions.  including  S  987.56.  For  the 
purposes  of  this  rulemaking,  all 
references  in  the  order  to  "substandard 
dates"  should  be  interpreted  to  mean 
"utility  dates." 

Section  987.56  specifies  outlets  for 
utility  dates  and  cull  dates.  Such  dates 
may  be  disposed  of  without  inspection. 
but  only  in  feed,  non-table  5>Tup. 
alcohol,  or  brandy  outlets,  or  in  such 
other  outlets  for  non-human  food 
products  as  the  committee,  with  the 
approval  of  the  Secretary,  may  specify 
That  section  also  provides  Ihal 
whenever  the  committee  concludes  and 
the  Secretary  finds  that  the  use  of  utility 
dates  of  any  variety  in  certain  products 
for  human  consumption  would  lend  to 
effectuate  the  declared  policy  of  the  Act. 
the  Secretary  shall  specify  such 
products,  and  dates  of  such  variety  that 
are  inspected  and  certified  as  utility 
dales  may  be  disposed  of  for  use,  or 
used,  in  such  products.  Similar 
procedures  also  are  specified  for  Ihe 
disposition  of  utility  dales  through  any 
export  outlet. 

Utility  dales  are  dates  which  fail  to 
meet  the  minimum  quality  requirements 
for  marketable  dales  primarily  because 
of  an  excess  of  defects  such  as  off  color, 
deformity,  scarring,  or  broken  skin. 
These  defects  detract  from  the  dates' 
appearance  but  not  their  edibility. 
Because  of  this,  such  dates  are 
acceptable  in  some  seasons  for 
donations,  use  in  products  or  export 
outlets,  as  for  example,  when  supplies  of 
marketable  dales  are  less  than  market 
needs. 

A  typical  date  crop  consists  of  about 
38  percent  modified  US  Grade  B  (for 
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packaged  domestic  market  use).  20 
percent  export  grade  (somewhat  better 
than  U.S  Grade  CI.  35  percent  product 
quah;ty  (U.S.  Grade  C).  5  percent  utility, 
and  2  percent  cuJls  (which  are  not 
marketable  for  human  consumption 
because  they  are  unwholesome] 

In  the  early  1970s,  a  strong  demand 
existed  for  dales  and  date  products 
domestically  and  in  Mexico,  but  the 
supply  of  marketable  dates  to  meet 
these  and  other  market  needs  was 
insufficient.  To  augment  supplies,  the 
committee  recommended  that  lower 
quality  utility  dates  be  permitted  to  be 
used  for  date  products  for  human 
consumption  and  for  export  to  Mexico. 
Based  on  the  evidence  presented,  the 
Department  implemented  that 
recommendation.  The  Califorma  date 
industry  enjoyed  relatively  strong 
market  conditions  throughout  the  1970s 
and  early  1980's.  However,  the  demand 
for  dates  started  to  weaken  in  1984.  The 
industry  currently  has  an  abundant 
supply  of  prtxluct  quality  dates,  and 
expects  to  start  the  1988-89  marketing 
season  on  October  1  with  a  more-than- 
two-year  supply 

Accordingly,  the  committee 
recommended  that  the  use  of  utility 
dales  m  human  consumption  outlets  be 
ended,  effective  September  30. 1986.  the 
end  of  the  crop  year.  This  action  will 
return  the  quality  standard  to  the  level 
for  human  consumption  outlets  which 
existed  pnor  to  the  relaxation  in  the 
early  1970' s,  and  thereby  require  that 
better  quality  dates  be  made  available 
for  products  for  human  consumption,  for 
export  to  .Mexico,  and  for  needy  person 
donations.  The  committee  expects  this, 
together  with  its  ongoing  market 
promotion  program  instituted  two 
seasons  ago,  to  snmulate  buyer  interest 
and  improve  market  conditions.  Utility 
dates  usually  comprise  such  a  very 
small  part  of  the  date  crop  that  no 
shortage  of  dates  will  result  from  this 
change 

Dates  inspected  and  certified  as  ulihty 
dates  pnor  to  October  1. 1968.  the 
effective  date  of  this  action,  will  be 
eligible  for  needy  person  donations, 
disposal  in  product  outlets,  and  for 
export  to  Mexico-  On  or  after  October  1. 
1988.  utility  dates  must  be  disposed  of  in 
feed,  non-table  syrup,  alcohol,  or  brandy 
outlets,  or  in  such  other  outlets  for  non- 
human  food  products  as  the  committee, 
with  the  approval  of  the  Secretary,  may 
specify  To  be  eligible  as  product  dates, 
dates  will  have  to  meet  at  least  modified 
US.  Grade  C  requirements,  and  for 
export  to  .Mexico  at  least  the 
requirements  of  U.S.  Grade  C.  Dales  for 
donations  will  have  to  be  at  least 


product  date  quality,  but  not  package 
date  quahty. 

To  implement  the  committee's 
recommendation,  the  first  sentence  in 
5  987.112ii|d)(3)  will  specify  that  dates  of 
any  variety  identified  as  "Export- 
Mexico."  and  inspected  and  certified  as 
at  least  meeting  the  requirements  of  US 
Grade  C  may  be  exported  to  Mexico. 
This  change  raises  the  minimum  quality 
for  export  to  Mexico  from  utility  quality 
to  U.S.  Grade  C  In  addition,  paragraph 
(f)  of  this  section,  specifying  that  utility 
dates  may  be  disposed  of  by  handlers  m 
the  same  outlets  and  subject  to  the  same 
requirements  prescnb«d  in  paragraph 
(el  for  product  dates,  or  may  be 
exported  to  Mexico,  will  be  removed. 
This  change  raises  the  minimum 
requirements  for  product  dates  from 
utility  quality  to  US.  Grade  C.  and 
continues  the  exception  that  mashing 
and  mechamcal  iniury  not  affecting 
eating  quality  will  not  tie  considered  in 
delermimng  the  defect  factor. 

In  S  987  152(1))12),  the  minimum 
quality  of  donated  dales  will  be 
increased  from  utility  to  at  least  the 
requirements  for  product  dates.  The 
committee  believes  this  action  is 
necessary  to  make  belter  quahty  dates 
available  for  this  purpose.  For  the  last 
two  seasons,  no  dales  have  been 
donated  under  this  program 

In  addition,  conforming  changes  are 
made  in  {  987.181.  regarding  handler 
cirryover  and  5  987  164.  regarding 
reports  of  shipments  References  in  the 
sections  to  utility  dates  will  be  removed 
in  conformity  with  the  regulation 
changes  discontinuing  the  use  of  such 
dates  in  human  consumption  outlets. 

Based  on  available  information,  the 
Administrator  of  AMS  has  determined 
that  the  issuance  of  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  It  is  the  Department's  view  that 
discontinuing  the  use  of  utility  dales  for 
export  to  Mexico,  or  disposal  as 
products  for  human  consumption,  or  for 
manufacture  mto  such  products,  will 
benefit  Ihe  date  industry  by  improving 
market  conditions  and  fostenng 
increased  date  sales  with  little  impact 
on  handler  or  grower  costs.  The 
expected  market  improvements 
contemplated  by  this  action,  and 
benefits  resulting  from  ihem.  will  offset 
any  additional  costs  incurred.  The 
Department  has  no  information  to 
conclude  thai  discontinuing  the  use  of 
utility  dates  for  donation  would 
adversely  affect  handler  or  grower 
costs. 

After  consideration  of  the  information 
and  recommendation  submitted  by  the 
committee,  it  is  found  that  this  action 


will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  IS  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
dale  of  this  acnon  until  30  days  after 
publication  in  the  Federal  Register  (5 
US  C.  553|.  It  18  important  that  the 
changes  hereinafter  set  forth  be  in  effect 
on  October  1. 1988.  the  beginning  of  the 
1986-89  crop  year.  September  30. 1988, 
the  end  of  the  1987-88  crop  is  a  logical 
date  for  ending  the  use  of  utdily  dales 
for  human  consumption  product  outlets 
tor  needy  person  donations  or  for  export 
to  Mexico.  In  addition,  no  comments 
were  received  concerning  the  proposed 
rule.  The  information  colJection 
requirements  contained  in  this  rule  have 
been  prev^ously  approved  by  the  Office 
of  Management  and  Budget  and 
assigned  0MB  No.  aMl-OOT? 

List  of  Subjects  in  7  CFR  Part  987 

Marketing  agreements  and  orders, 
Dat^s,  California. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFK  Part  987  is  amended  as 
follows  (The  following  changes  will  be 
published  in  the  Code  of  Federal 
Regulahons. 

PART  987-DOMESTIC  DATES 
PRODUCED  OR  PACKED  IN 
RIVERSIDE  COUNTY,  CALIFORNIA 

1  The  authority  citation  for  7  CFR 
Part  987  continues  to  read  as  follows: 

Aulhofitr  ^cs  1-19.  m  Stat  31.  at 
amimdod:  7  U.S.C  801 -e74. 

2  In  5  987  112a,  the  first  sentence  of 
paragraph  (d)(3|  is  revised,  paragraph  (f) 
is  removed,  and  paragraphs  (g)  and  (b) 
are  redesignated  as  paragraphs  (f)  and 
Igl  respectively,  to  read  as  follows: 

9  9«7n2a    Qrad*.  SU*.  and  conUlnar 
raqiikwnenta  lor  racti  outMl  cattgory. 

idr  •  • 

(3|  Dales  of  any  variety  identified  as 
"Export-Mexico"  and  inspected  and 
certified  as  at  least  meeting  the 
requirements  of  U.S.  Grade  C  may  be 
exported  only  lo  Mexico.  *  '  * 


;9S7.1S2    (Amandedl 

3.  In  the  first  sentence  of 
i  987  152(b)l2|,  the  words  "Utility  or" 
are  removed. 

;  987.161    lAmandwll 

4  In  the  second  sentence  of  {  987.181. 
the  words  "and  utihty  dales"  are 
removed  from  paragraph  (c). 

5.  In  5  987.164,  Ihe  section  heading 
and  the  first  sentence  are  revised  to 
read  as  follows: 
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5M7.184  SMpmcnu  of  product  dam  and 
dltpoaltlon  of  restricted  date*  m  approved 
product  outet*. 

fiach  handler  shall  file  with  the 
Committee  a  completed  CDAC  Form  No 
8  showing  the  shipment  of  each  lot  of 
produci  dates  or  the  disposition  of 
restricted  dates  in  approved  product 
outlets.  *   '  * 

Dated:  September  13.  19aa. 
WUIiim  |.  Doyle. 

Associate  Deputy  Director.  Fruit  and 
VegettjbJe  Division. 

[FR  Doc  88-21218  Filed  9-15-88:  8:45  amj 
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7  CFR  Part  1065 

IOA-«8-116| 

Milk  In  Itw  Nebraska-Western  Iowa 
Marketing  Area;  Temporary  Revision 
of  Supply  Plant  Shipping  Percentage 
and  Diversion  Limitation  Percentage 

AGENCY:  .Agricultural  Marketing  Service. 

USDA. 

AcnOM;  Temporary  revision  of  rules. 

summahv.  This  action  temporarily 
reduces  for  the  months  of  September 
1988  through  March  1989  Ihe  percentage 
of  supply  plant  receipts  that  must  be 
transferred  or  diverted  to  pool 
distributing  plants  in  order  for  the 
supply  plant  to  maintain  pool  slatus 
under  the  Nebraska-Western  Iowa 
order.  The  limits  on  the  proportion  of  a 
handler's  milk  supply  not  needed  for 
fluid  (botlJing)  use  that  may  be  moved 
directly  from  farms  lo  nonpool 
manufacturing  plants  and  still  be  priced 
under  the  order  would  also  be  revised 
temporarily,  from  40  percent  lo  60 
percent,  for  the  same  period  The 
revision  is  made  in  response  to  a  request 
by  a  cooperative  which  operates  pool 
supply  plants  and  represents  a 
significant  number  of  producers  whose 
milk  is  pooled  under  the  order  for  the 
purpose  of  maintaining  the  pool  status 
of  producers  historically  associated  with 
the  Nebraska-Western  Iowa  order. 
EFFECTIVE  DATE  September  18.  1988. 
FOn  FURTMER  INFORMATION  CONTACT: 

Constance  M  Brenner.  .Marketing 
Specialist.  USDA/A.MS/Dairy  Division, 
Order  Formulation  Branch,  Room  2968, 
South  Building.  P.O  Box  96456. 
Washington.  DC  20090-6456.  (202)  447- 
7183. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  pmceeding: 

.Notice  of  Proposed  Temporary 
Revision  of  Supply  Plant  Shipping 
Percentage  and  Diversion  Limitation 
Percentage:  Issued  August  8. 1988; 
published  August  11.  1988  (53  FR  30289). 


The  Regulatory  FlexibUity  Act  (5 
use  601-612)  requires  the  Agency  lo 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  lo  5  U.S.C. 
805(b),  the  Administrator  of  the 
Agricultural  Marketuig  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  lend  lo  ensure  that 
dairy  farmers  will  continue  to  have  their 
milk  priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non. major" 
rule  under  the  critena  contained  therein. 

This  temporary  revision  is  issued 
pursuant  lo  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  l.'S.C.  601-674). 
and  the  provisions  of  55  ]065.7(b|(3)  and 
1085.1 3|d)l4)  of  the  Nebraska-Western 
Iowa  order. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  1 53  FR 
30289)  concerning  a  proposed  reduction 
in  the  percentage  of  supply  plant 
receipts  that  must  be  transferred  or 
diverted  lo  pool  distributing  plants  in 
order  for  the  supply  plant  to  mainlain 
pool  slatus.  and  a  proposed  relaxation 
of  the  limits  on  the  amount  of  milk  not 
needed  for  fluid  (bottling)  use  that  may 
be  moved  directly  from  farms  to  nonpool 
manufacturing  plants  and  still  be  priced 
under  the  order.  The  temporar>' 
reduction  would  be  effective  for  the 
months  of  September  1968  through 
March  1989.  The  public  was  afforded  the 
opportunity  lo  comment  on  the  proposed 
notice  by  submitting  written  data,  views 
and  arguments  by  August  26. 1988. 

Slalemenl  of  Consideration 

After  consideration  of  all  relevant 
material,  data,  views  and  arguments 
filed  and  other  available  information,  it 
is  hereby  found  and  determined  that  the 
supply  plant  shipping  percentage  set 
forth  in  5  1065. 7(b|  should  be  reduced  by 
10  percentage  points  from  the  present  40 
percent  to  30  percent  for  the  months  of 
September  1968  through  March  1989.  For 
the  same  period,  the  diversion  limits  on 
producer  milk  should  be  mcreased  by  20 
percentage  points,  from  40  percent  lo  60 
percent. 

Pursuant  to  the  provisions  of 
§  1065.7(b|(3)  of  the  Nebraska-Western 
Iowa  milk  order,  the  Director  of  the 
Dairy  Division  may  increase  or  decrease 
the  supply  plant  shipping  percentage  as 
set  forth  in  5  1085.7(b)  by  up  to  20 
percentage  points  during  any  month. 


Similarly,  5  1065.i3|d)  allows  the 
Director  of  the  Dair>'  Division  to 
increase  or  decrease  the  diversion 
limitation  percentages  by  up  to  20 
percentale  points  in  i.ny  month  Such 
changes  may  be  made  to  encourage 
additional  milk  shipments  needed  to 
assure  an  adequate  supply  of  milk  to 
fluid  handlers,  or  to  prevent  uneconomic 
shipments  of  mdk  merely  for  the 
purpose  of  assunng  that  dairy  farmers 
will  continue  lo  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

The  supply  plant  shipping  percentage 
of  the  Nebraska-Western  Iowa  milk 
order  was  reduced  temporarily  from  40 
to  30  percent  for  the  months  of 
September  1986  through  March  1987  and 
for  the  months  of  September  1987 
through  March  1988.  In  addition,  the 
order's  diversion  limits  were  revised 
temporarily  from  50  to  80  percent  for  the 
months  of  May  through  August  1986. 
from  40  10  60  percent  for  the  months  of 
September  through  December  1988,  from 
40  lo  55  percent  for  the  months  of 
lanuary  through  March  198',  from  50  to 
60  percent  for  the  months  of  July  and 
August  1987,  from  40  tii  55  percent  for 
the  months  of  September  1987  through 
March  1988.  and  from  50  to  65  percent 
for  the  months  of  .'Xpril  through  August 
1988. 

Associated  Milk  Producers.  Inc. 
(.AMPI),  a  cooperative  association 
operating  supply  plants  hisloncaliy 
pooled  under  the  Nebraska-Western 
Iowa  order  and  representing  producers 
supplying  a  significant  portion  of  the 
producer  milk  pooled  under  the  order, 
requested  that  for  the  months  of 
September  1988  through  March  1989.  the 
supply  plant  shipping  percentage 
requirment  be  reduced  by  10  percentage 
points  and  Ihe  diversion  limit  on 
producer  milk  be  increased  by  20 
percentage  pomls. 

The  cooperative  slated  Ihal  producer 
milk  pooled  under  the  Nebraska- 
Western  Iowa  order  during  the  first  six 
months  of  1988  was  13.4  percent  above 
the  same  period  of  1987.  while  Class  I 
sales  for  the  same  time  period  were 
virtually  idenliCdi. 

Given  the  present  combination  of 
production  increases  combined  with 
static  Class  I  sales.  AMP]  estimated  that 
the  percentage  of  producer  milk  used  in 
Class  I  during  the  months  of  September 
1988  through  March  1989  is  unlikely  lo 
he  more  than  34  percent.  AMPI  slated 
that  a  35-percent  level  of  Class  I 
utilization  would  make  il  difficult  lo 
justify  a  requirement  thai  60  percent  of 
producer  milk  be  moved  to  pool  plants. 
According  lo  the  cooperative,  such  a 
requirement  would  involve  deliveri.ng 
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milk  !o  pool  plants,  then  pumpinj?  it  back 
out  into  trucks  that  would  haul  it  to 
nonpool  plants  where  the  milk  could  be 
used. 

Because  of  the  expected  relationship 
between  milk  production  and  the  Class  I 
needs  of  the  market.  AMPI  stated  that  fJO 
percent  would  be  a  more  appropnate 
limit  on  diversions  of  producer  milk  to 
nonpool  plants  than  40  percent,  and  that 
30  percent  would  be  a  more  appropnate 
shipping  requirement  for  pool  supply 
plants  than  40  percent.  According  to  the 
cooperative,  the  temporary  revisions 
will  allows  AMPI  to  avoid  engagmg  in 
uneconomic  and  inefficient  milk 
movements  in  order  to  maintain  the  pool 
status  of  the  milk  of  its  members  who 
have  histoncally  supplied  the  fluid 
needs  of  the  Nebraska-Western  Iowa 
marketing  area 

.\MPIs  request  was  supported  by  the 
National  Farmers  Organization  (NTO),  a 
cooperative  association  that  also 
represents  producers  supplying  milk  to 
the  market.  NTO  referred  to  the  market's 
production  and  Class  I  sales  data  in 
concluding  that  not  only  AMPI.  but  also 
other  handlers  or  cooperatives  who 
have  producers  pooled  on  the  market, 
may  be  required  to  make  uneconomic 
and  inefficient  milk  movements  in  order 
to  maintain  the  pool  status  of  prodiicer 
milk  histoncally  associdied  with  the 
order. 

No  comments  opposing  either  of  the 
proposed  revisions  of  the  Nebraska- 
Western  Iowa  order's  supply  plant 
shipping  requirement  of  its  diversion 
limits  were  received. 

Without  the  temporary  revisions,  milk 
would  have  to  be  moved  unnecessarily 
and  uneconomicaily  from  farms  »o  pool 
plants  and  from  supply  plants  to 
distnbuting  plants  for  the  sole  purpose 
of  maintaining  the  pool  status  of 
producers  histoncally  pooled  under  thi^ 
Nebraaka-W'estem  Iowa  order  In 
addition  to  such  movements  of  milk 
being  mefFicienl  and  uneconomic,  the 
additional  pumping  to  which  the  milk 
would  be  subject  would  be  detrimental 
to  the  quality  of  the  milk.  It  is  concluded 
that  the  reduction  of  the  supply  plant 
shipping  percentage  by  10  percentage 
points  and  the  relaxation  of  the 
producer  milk  diversion  limit  by  20 
points  will  prevent  uneconomic 
movements  of  milk  to  pool  distnbuting 
plants  merely  for  the  purpose  of 
qualifying  it  as  producer  milk  under  the 
order- 
It  is  hereby  found  and  determined  that 
30  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary,  and 
contrary  to  the  public  interest  in  that: 

la]  This  temporary  revision  is 
necessary  to  reflect  current  marketing 
conditions  and  to  maintain  orderly 


marketing  conditions  in  the  marketing 
area  for  the  months  of  September  1968 
through  March  1989; 

(b)  This  temporary  revision  does  not 
require  of  persons  affected  substantial 
or  extensive  preparation  pnor  to  the 
effective  date,  and 

|c!  Notice  of  the  proposed  temporary 
revision  was  given  interested  parties 
and  they  were  afforded  opportunity  to 
file  wntten  data,  views,  or  arguments 
concerning  this  temporary  revision. 

Therefore,  good  cause  exists  for 
making  this  temporary  revision  effective 
upon  publication  of  this  notice  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1065 

Milk  marketing  orders.  Milk.  Dairy 
products. 

PART  1065— (AMENDED) 

The  aulhonty  citation  for  7  CFR  Part 
1065  contmues  to  read  as  follows: 

Authority:  (Sees.  1-19  M  Stat  31).  as 
amended  [7  US.C  Wn-6741  ) 

$$  1065.7  and  1065.13    ( Amended] 

(It  is  therefore  ordered  That  for  the 
months  of  September  1988  through 
March  1989  in  paragraph  (b}  of  fi  1065.7, 
the  provision  "40  percent"  is  revised  to 
"30  percent":  and  in  paragraphs  ld)(2) 
and  (3)  of  %  1065.13.  the  provisions  "40 
percent"  Is  revised  to  "60  percent". 

Signed  at  Waahuigton.  DC.  on  Septemlwr 
13  i9ea. 

W.H.  BUuichanl. 
Ac'.::ig  Director.  Dairy  Division 
[FR  Doc,  aa-21219  Filed  9-15-68;  B45  un] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  SO 

En>ergency  Core  Cooling  Systems; 
Revisions  to  Acceptance  Criteria 

agency:  Nuclear  Regulatory 

Commission. 

ACTtOK  Final  rule. 

SUMMARV:  The  Nuclear  Regulatory 

Commission  (NRCl  is  amending  its 
regulations  to  allow  the  use  of 
alternative  methods  to  demonstrate  that 
the  emergency  core  cooling  system 
(ECCS)  would  protect  the  nuclear 
reactor  core  dunng  a  postulated  design 
basis  loss-of-coolant  accident  (LOCA). 
The  Commission  is  taking  this  action 
because  research,  performed  since  the 
current  rule  was  written,  has  shown  that 
calculations  performed  using  current 
methods  and  in  accordance  with  the 
current  requirements  result  in  estimates 


of  coolmg  system  performance  that  are 
significantly  more  conservative  than 
estimates  based  on  the  improved 
knowledge  gained  from  this  research. 
While  the  existing  methods  are 
conservative,  they  do  not  result  in 
accurate  calculation  of  what  would 
actually  occur  in  a  nuclear  power  plant 
during  a  LOCA  and  may  result  m  less 
than  optimal  ECCS  design  and  operating 
procedures  In  addition,  the  operation  of 
some  nuclear  reactors  is  being 
unnecessanly  restricted  by  (he  rule. 
resulting  in  increased  costs  of  electricity 
generation.  This  rule,  while  continuing 
to  allow  the  use  of  current  methods  and 
requirements,  also  allows  the  use  of 
more  recent  information  and  knowledge 
to  demonstrate  that  the  ECCS  would 
protect  the  reactor  dunng  a  LOCA.  This 
amendment  which  applies  to  all 
applicants  for  and  holders  of 
construction  permits  or  operating 
licenses  for  light  water  reactors,  also 
relaxes  requirements  for  certain 
reporting  and  reanalyses  which  do  not 
contribute  to  safety. 
EFFCcnvc  date:  October  17. 1988. 

FOfl  FURTHER  INFORyATION  CONTACT: 

L.M  Shofkin.  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  telephone  (3iJl)  492-3530. 

SUPPLEMEMTARV  rNFORMATION: 

Background 

On  March  3.  1987.  the  Nuclear 
Regulatory  Commission  published  in  the 
Federal  Register  proposed  amendments 
(52  FR  6334J  to  10  CFR  Part  50  and 
Appendix  K.  These  proposed 
amendments  were  motivated  by  the  fact 
that  since  the  promulgation  of  S  50.46  of 
10  CFR  Part  50.  "Acceptance  Criteria  for 
Emergency  Core  Cooling  Systems 
(ECCS)  in  Light  Water  Power  Reactors. " 
and  the  acceptable  and  required 
features  and  models  specified  in 
Appendix  K  to  10  CFR  Part  50. 
considerable  research  has  been 
performed  that  has  greatly  increased  the 
understanding  of  ECCS  performance 
during  a  LOCA.  It  is  now  confirmed  lh.jl 
the  methods  specified  in  Appendix  K. 
combined  with  other  analysis  methods 
currently  in  use.  are  highly  conser\'alive 
and  that  the  actual  cladding 
temperatures  which  would  occur  during 
a  LOCA  would  be  much  lower  than 
those  calculated  using  Appendix  K 
methods.  In  soliciting  the  public's 
comments  on  the  proposed  rule,  the 
NRC  specifically  requested  its  views  on 
questions  posed  by  Commissioner 
Asselstine  and  the  Advisory  Committee 
on  Reactor  Safeguards  {ACRS|  The 
ACRS  requested  that  the  Commission 
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solicit  (he  public's  comments  on  whether 
the  existing  rule  should  be 
"grandfathered  "  mdefmitely  That  is: 

1.  Should  the  conservative  ECCS 
evsluauon  method  of  Appendix  K  be 
permitted  indefinitely  or  should  this 
aspect  of  the  ECCS  rule  be  phased  out 
after  some  penod  of  time? 

Commissioner  Asselstine  requested 
the  public's  comments  on  the  following: 

2.  Should  this  rule  change  include  an 
explicit  degree  of  conservatism  that 
must  be  applied  to  the  evaluation 
model.1? 

3.  This  rule  change  would  allow  a  5  to 
10  percent  increase  in  the  fission 
product  inventory  that  could  be  released 
from  any  core  meltdown  scenario. 
Should  this  rule  change  explicitly 
prohibit  any  increase  in  approved  power 
levels  until  all  severe  accident  issues 
and  unresolved  safety  issues  are 
resolved? 

4.  Should  the  technical  basis  for  this 
proposed  rule  change  be  reviewed  by  an 
independent  group  such  as  the 
American  Physical  Society? 

Summary  of  Public  Comments 

The  comment  period  for  the  proposed 
rule  revision  and  the  draft  regulatory 
guide  (52  KR  liaa'i)  expired  on  July  1. 
1987.  Twenty-seven  letters  addressing 
the  proposed  rule  were  received  by  the 
expiration  date,  as  well  as  nine 
responses  to  the  request  for  comments 
on  questions  in  the  regulatory  guide.  A 
nuiTiber  of  late  comments  were  also 
received.  These  were  also  considered  to 
the  extent  that  new  and  substantial 
comments  were  provided. 

The  public  comment  on  the  proposed 
rule  revisions  have  been  divided  into 
thirteen  categories  and  are  summarized 
in  the  following  paragraphs.  Categories 
one  through  four  represent  the  responses 
to  the  specific  questions  posed  by  the 
ACRS  and  Commissioner  Asselstine.  In 
general,  consideration  of  the  public 
comments  resulted  in  no  substantive 
revision  to  the  proposed  rule. 

1  Grandfolhering  of  Conservative 
ECCS  Methods  of  Appendix  K  (Question 
II- 

Twenty-one  of  the  commenters 
specifically  addressed  the  ARCS 
question  concerning  the  grandfathering 
of  the  current  Appendix  K  approach 
Seventeen  of  these  commenters 
recommended  indefinite  grandfathering 
of  the  existing  Appendix  K  evaluation 
models.  Most  cited  the  known 
conservatism  as  the  basis  of  their 
recommendation.  In  addition,  several 
commenlers  stated  that  in  light  of  the 
known  conservatisms  not  allowing 
continued  use  of  existing  Appendix  K 
evaluation  models  would  be  unfairly 
burdensome  to  licensees  who  determine 


that  they  would  not  derive  an  economic 
benefit  by  performing  realistic  analysis 
of  ECCS  performance.  The  position  of 
an  additional  commenter  is  unclear 
concerning  grandfathering.  The 
remaining  commenter  was  not  opposed 
to  grandfathenng  but  thought  the 
question  is  premature.  This  commenter 
believes  that  indefinite  use  of  existing 
ECCS  evaluation  methods  should  be 
considered  when  significant  experience 
has  been  gained  with  the 
implementation  of  the  new  features  of 
the  rule  but  makes  no  recommendation 
as  to  what  policy  the  Commission 
should  pursue  in  the  meantime 

The  Commission  agrees  WTth  the 
majority  of  the  commenters  that  existing 
Appendix  K  evaluation  models  should 
be  permitted  inderinitely.  The 
Commission  also  believes  that  the 
decision  to  permit  continued  use  of  such 
models  can  and  should  be  made  at  this 
time  because  it  believes  that  both 
methods  provide  adequate  protection  of 
the  public  health  and  safety.  As 
described  in  the  regulatory  analysis,  the 
probability  of  a  large  break  is  so  low, 
that  the  choice  of  best  estimate  versus 
Appendix  K  has  little  effect  on  public 
risk.  The  TMI  action  plan  calls  for 
industr)'  to  improve  their  small  break 
LOCA  evaluation  models  to  be  more 
realistic  when  evaluating  the  more 
probable  small  break  accident  scenario. 
This  has  been  done  withm  the  context  of 
§  50.4fi  and  Appendix  K  compliance  and 
was  entirely  appropriate  since  small 
breaks  are  not  limiting  in  design  basis 
performance  and  a  better  understanding 
of  small  break  behavior  is  a  desirable 
safety  goal  from  a  risk  perspective. 
Therefore,  the  grandfathering  provision 
has  been  retained  in  the  fmal  rule. 

2.  Specification  of  Explicit  Degree  of 
Consen'atism  (Question  2).  The  majority 
of  the  responses  to  this  question 
indicated  that  the  proposed  rule  already 
contains  conservatism  in  the  required 
uncertainty  evaluation. 

The  use  of  additional  conservatism 
would  be  inconsistent  with  the  objective 
of  the  rule  which  is  to  provide  a  realistic 
evaluation  of  plant  response  dunng  a 
LOCA.  The  NRC  has  not  included  an 
additional  explicit  degree  of 
conservatism  in  this  rule. 

3.  Resolution  of  all  Safety  Issues  Prior 
to  Allowing  Power  Level  Increases 
(Question  3).  Some  commenters  pointed 
out  that  fission  product  inventor>'  is  not 
a  direct  function  of  total  power,  but 
rather  it  is  the  rate  of  fission  product 
formation  that  is  a  direct  function  of 
power.  Fission  product  inventory 
available  for  release  during  a  core 
meltdown  would  be  a  function  of 
bumup,  not  total  power. 


Actually,  the  inventory  of  fission 
products  18  a  complex  function  of  both 
time  and  power  and  not  as  simple  as 
described  by  the  commenlers.  Short 
lived  isotopes,  such  as  xenon  and 
iodine,  quickly  reach  an  equihbnum 
inventory  and  total  steady  state 
inventory  of  these  fission  products  is  a 
direct  function  of  power.  Inventories  of 
long-hved  isotopes,  such  as  strontium 
and  cesium,  are  functions  of  total  fuel 
bumup,  as  described  by  the 
commenters-  Intermediate-lived  isotopic 
inventones  are  complex  functions  of 
lime,  power,  and  integrated  power  In  an 
independent  study,  documented  in 
chapter  XII  of  NUREG  1230,  the  staff 
determined  that  the  change  in  risk  due 
to  a  5%  power  increase  is  negligible.  The 
arguments  above  do  not  alter  the 
Commission's  position  that  the  increase 
in  fission  products  available  for  release 
during  a  core  cielldown  caused  by  a  5* 
power  increase  is  negligible  compared 
to  the  uncertainty  in  fission  product 
release.  The  Commission  has  decided 
not  to  delay  the  proposed  rule  revision 
pending  resolution  of  al!  u.ire8oKed 
safety  issues  or  severe  accident  issues 
and  therefore  will  proceed  with  this 
final  rulemaking,  as  planned 

4.  Independent  Renew  of  Technical 
Basis  (Question  41.  Several  commenters 
indicated  that  the  technical  basis  for  the 
proposed  rule  has  had  adequate  review 
as  the  research  was  being  performed.  A 
number  of  commenters  slated  that  it 
was  the  role  of  the  ACRS  to  perform  any 
review  of  the  proposed  rule  revision 
because  it  is  uniquely  qualified  due  to 
Its  familiarity  with  the  research. 

The  Commission  agrees  that  the 
technical  basis  has  had  adequate 
review,  except  for  the  uncertainty 
methodology  which  15  new  and  untried 
except  for  the  General  Electric 
Company's  use  of  an  uncertainty 
evaluation  of  their  S.\FER  code.  As  a 
proof  of  principle  and  demonstration  of 
feasibihiy,  the  ACRS  and  a  second 
independent  peer  group  has  reviewed 
the  uncertainty  methodologj'  developed 
by  the  NRC  for  use  in  quantifying  the 
uncertainty  of  NRC  developed  thermal 
hydraulic  transient  codes.  Both  the 
ACRS  and  the  peer  group  made 
generally  favorable  comments 
concerning  the  methodology;  however, 
both  groups  recognized  that  a  complete 
demonstration  (i.e..  apphcalion  to  small 
break  LOCA  and  the  refiood  portion  of 
large  break  LOCA)  has  not  yet  been 
accomplished  and  certain  reviewers 
questioned  whether  such  a 
demonstration  could  be  performed 
successfully.  The  only  objectives  of  the 
NRC  methodology  demonstration  are  to 
demonstrate  feasibility,  to  develop  aa 
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audit  tool,  dnd  to  provide  the  necessary 
experience  to  audit  licensee  submittals. 
The  s!3ff  does  not  believe  thai  an  NRC 
demonstration  of  the  methodology  is  a 
prerequisite  lu  this  rulemaking- 
Licensees  wishing  to  adopt  the  best 
estimate  approach  permitted  as  a  result 
oF  this  rule  are  neither  required  to  use 
this  methodology  nor  to  model  their  own 
mi.'thodoiogies  after  it.  This  methodology 
will  play  an  important  part  m  the  best- 
estimate  model  review  process.  The 
NRC  has  determined  through  twenty 
years  of  experience  that  independent 
an.tlysis  with  independent 
mei.h'odologies  is  the  most  effective  way 
to  intelligently  review  new  vendor  or 
licensee  methodologies.  It  is  therefore 
appropriate  that  this  new  methodology 
be  subjected  to  stringent  technical 
scrutiny,  as  uirected  by  the  Commission. 
The  NRC  stal"  is  committed  to 
completing  this  demonstration  by  the 
lime  that  It  will  be  needed  to  review 
licensee  submittals  and  is  confident  that 
such  a  demonstration  will  be  successful. 
Based  on  the  paucity  of  negative 
response  concerning  the  technical  basis 
for  the  proposed  rule  revision  and 
generally  favorable  review  of  the  NRC 
uncertainty  methodology,  the 
Com^-nission  plans  no  further  review  of 
the  technical  basis. 

5.  Ceneml  Comments  on  Proposed 
flule.  Twenty -one  commenlers  made 
comments  of  this  nature  The  majonty  of 
the  comments  came  fro.m  the  nuclear 
industry  of  which  19  expressed  support 
of  the  proposed  rule  The  industry  also 
strongly  supports  the  specific  ECCS  rule 
approach  proposed  by  the  .NRC.  One 
commenter  neither  supported  nor 
opposed  the  proposed  approach.  One 
negative  comment  was  received  from  an 
anonvinous  individual  within  the 
nuclear  industry  who  implied,  without 
specifics,  that  the  ECCS  rule  is  not 
sound  and  that  public  comment  is  not  a 
fair  hearing  because  expert  insiders 
would  be  afraid  to  comment. 

Based  on  the  absence  of  any 
supporting  justification  for  the  negative 
response  and  the  unprecedented  amount 
of  research  supporting  the  rule  revision, 
the  SRC  does  not  consider  this  comment 
to  be  valid  and  has  proceeded  with  this 
Rilemaking  with  no  major  revisions. 

One  commenter  suggested  that  fuel 
reload  suppliers  should  not  be  required 
to  complete  full  LOCA/ECCS  analyses 
because  the  hydraulics  are  not  changed 
bv  a  fuel  chunge.. 

'  Although  this  point  is  valid,  the 
Commission  believes  that  it  is  an 
unworkable  situation  to  allow  fuel 
suppliers  to  make  use  of  previous 
analyses  performed  by  others.  It  is 
beheved  that  serious  questions  of 
accountability  would  arise  in  cases 


where  errors  are  discovered  in 
evaluation  models,  requests  are  made  to 
revise  plant  technical  specifications,  or 
some  other  questions  regarding  the 
analyses  are  raised.  The  NRC  believes 
that  shared  responsibility  for  evaluation 
models  would  not  be  in  the  best  interest 
of  the  public  health  and  safely  and 
therefore  has  not  implemented  the 
suggestion  of  this  commenter. 

the  NRC  received  two  requests  for  an 
extension  of  the  comment  period  to 
allow  time  for  review  of  NTIREG-IZSO, 
which  descnbes  the  research  supporting 
the  proposed  rule  revision. 

The  NRC  believes  the  comment  period 
was  sufficient  since  most  of  the  research 
is  not  new  and  has  been  extensively 
reviewed  in  the  past.  Both  commenlers 
were  contacted  and  told  that  comments 
received  after  the  comment  period 
would  be  considered  if  time  permitted. 
Comments  from  both  parties  were 
received  late  and  were  indeed 
considered  by  the  NUC 

B.  Reporting  Requirewents.  Some 
commentera  viewed  the  proposed 
reporting  procedures  as  new 
requirements  needing  consideration  in 
the  backfil  analysis  while  others  staled 
that  they  are  a  major  relaxation  and 
clarification  of  existing  reporting 
requirements. 

The  NRC  position  is  that  the  reporting 
requirements  are  new  in  the  sense  thai 
they  will  now  appear  in  the  Code  of 
Federal  Regulations.  However,  in 
practice,  these  reporting  fequjremenis 
are  indeed  a  clarificaliori  and  relaxation 
over  the  current  interpretation  for  the 
existing  requirements  and  therefore  the 
net  effect  of  these  requirements  will  be 
to  reduce  the  frequency  for  reporting 
and  reanalysis. 

A  number  of  commenlers  requested 
that  only  significant  errors  or  changes  in 
the  non-conservative  direction  or  only 
those  that  result  in  exceeding  the  220O'F 
limit  be  required  to  be  reported.  In 
addition,  a  number  of  commenlers 
suggested  thai  the  NRC  require  only 
annual  reporting  of  significant  errors  or 
changes. 

The  NRC  considers  a  major  error  or 
change  in  any  direction  a  cause  for 
concern  because  it  raises  potential 
questions  about  the  adequacy  of  the 
evaluation  model  as  a  whole.  Therefore, 
the  NRC  requires  the  reporting  of 
significant  errors  or  changes,  in  either 
direction,  on  a  timely  basis  so  that  the 
Commission  may  make  a  determination 
of  the  safety  significance.  Thus,  the  final 
rule  contains  no  change  in  this 
requirement. 

One  commenter  recommended  that 
the  word  "immediate  "  be  deleted  from 
the  requirement  to  propose  steps  to  be 
taken  to  demonstrate  compliance  in  the 


event  thai  the  criteria  in  S  50.46|b)  are 
exceeded. 

The  Commission  considers  this  a  very 
serious  condition  in  which  the  plant  is 
not  in  compliance  with  the  regulations 
and  may  be  operating  in  an  unsafe 
manner.  The  word  "immediate"  reflects 
this  seriousness  and  is  further  defined 
by  reference  in  other  sections  of  Part  50. 

Several  commenlers  questioned  the 
need  lo  report  minor  or  inconsequential 
errors  or  changes,  even  on  an  annual 
basis,  as  required  in  the  proposed  rule. 
While  errors  or  changes  which  result 
in  changes  in  calculated  peak  clad 
temperatures  of  less  than  50'F  are  not 
considered  to  be  of  immediate  concern, 
the  NRC  requires  cognizance  of  such 
changes  or  corrections  since  Ihey 
constitute  a  deviation  from  what 
previously  has  been  reviewed  and 
accepted.  The  proposed  annual 
reporting  is  believed  to  be  a  fair 
compromise  between  the  burden  of 
reporting  and  the  Commission's  need  lo 
be  aware  of  changes  and  error 
corrections  being  made  lo  evaluation 
models.  Therefore,  the  annual  reporting 
of  minor  errors  remains  in  the  final  r\ile 
One  commenler  interpreted  the  use  of 
the  words  "or  in  the  application  of  such 
a  model"  as  requiring  reporting  when 
facility  changes  (already  reportable 
under  i  50.59),  resulting  in  model  inpul 
changes,  occur. 

The  regulatory  language  referred  to  is 
intended  to  ensure  that  applications  of 
models  to  areas  not  contemplated  during 
initial  review  of  the  model  do  not  result 
in  errors  by  extending  a  model  beyond 
the  range  that  it  was  intended.  The 
Commission  does  not  believe  thai 
further  clarification  of  this  requirement 
is  necessary  and  has  not  done  so  in  the 
final  rule. 

Several  commenlers  requested  a 
further  relaxation  of  the  reporting 
requirement  by  changing  the  definition 
of  significant  code  errors  from  50"F  to 
lOO'F. 

While  justification  for  the  50'F  criteria 
Is  largely  judgmental,  the  NUC  believes 
that  it  is  sufficiently  large  lo  screen  the 
code  error  corrections  and  changes 
which  have  little  safely  significance 
while  providing  a  mechanism  for  timely 
reporting  of  more  serious  errors  and 
changes.  Since  50'F  is  a  threshold  for 
reporting  and  no  further  action  is 
required  pending  NRC  determination  of 
safety  significance,  the  Commission  has 
retained  this  cnleria  m  the  final  rule 

One  commenter  requested 
consideration  for  allowing  that  the 
cumulative  effect  of  several  errors  and 
corrections  be  applied  towards  the  50"f 
threshold. 
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The  requirement,  which  states  thai  the 
50*F  criteria  apphes  to  the  sum  of  the 
absolute  magnitudes  of  temperature 
chan«eB  from  numerous  error 
cnrrections  or  model  changes  was 
formulated  specifically  because  the 
Commission  requires  knowledge  of 
senous  deficiencies  in  evaluation 
models  m  use  by  licensees.  Allowing 
errors  or  corrections  which  offset  one 
another  to  relieve  a  licensee  of  the 
thirty-day  reporting  requirement,  would 
be  counter  to  this  objective.  If  this 
recommendation  were  accepted,  two 
errors  or  chan^^es.  having  a  large  impact 
on  the  calculated  peak  cladding 
temperature  but  in  the  opposite 
direction,  would  not  be  reportable  if  the 
net  magnitude  of  their  difference  was 
less  than  50'F,  For  this  reason,  and  the 
fact  that  no  further  action  (beyond 
reporting  within  thirty  days)  is  required, 
the  Commission  retained  this 
requirement  m  the  final  rule. 

7.  Continued  L'.^e  of  Dovgall- 
Rohsenow.  Five  comments  that 
addressed  this  aspect  of  the  proposed 
rule  were  received.  One  commenter 
believed  that  this  correlation  should  not 
be  permitted  without  further  verification 
and  should  be  phased  out.  Other 
commenters  supported  continued  use  of 
the  correlation  subject  to  the  provisions 
of  the  proposed  rule. 

The  NRC  position  is  that  no  safety 
concern  is  created  by  continued  use  of 
the  correlation,  as  long  as  the  evaluation 
model  is  overall  conservative. 
TTierefore.  the  Commission  can  not 
justify  the  burden  of  requiring  licensees 
to  modify  their  evaluation  models  and  lo 
perform  reanalysis.  As  discussed  in 
SECY  63-472.  current  evaluation  models 
contain  more  conservatisms  than  just 
those  required  by  Appendix  K. 
However,  error  corrections  or  changes 
could  alter  the  consen-atism  of  the 
model.  Therefore,  the  Commission 
believes  thai  it  is  necessary  to  ensure 
continued  overall  conservatism  in  the 
evaluation  models  as  a  basis  for 
continued  use  of  the  correlation. 
Therefore,  the  final  rule  does  not  modify 
this  requirement  -except  for  the 
correction  of  a  typographical  error 
identified  by  one  commenler. 

8.  Uncertainty  Evaluation.  The 
comments  received  on  the  uncertainly 
evaluation  support  the  proposed  rule, 
particularly  the  flexibility  provided  by  a 
non-prescriptive  requirement.  Therefore. 
the  Commission  Is  publishing  the  final 
rule  without  modification  of  this 
requirement. 

9.  Acceptance  Criteria.  The  three 
conunents  received  on  this  topic  were 
all  supportive  of  the  existing  criteria,  us 
contained  in  5  50.46(b).  and  thus  the 


Commission  did  not  give  consideration 
lo  altering  them  in  the  final  rule. 
10.  Cladding  Materials.  Three 
commenters  requested  that  the 
Commission  consider  broadening  the 
language  of  the  rule  to  allow  the  use  of  a 
range  of  zirconium  based  alloys  for 
cladding  material 

The  Commission  believes  that  this 
modification  is  beyond  the  scope  of  the 
current  rule  revision  and  should  be 
considered  in  a  separate  rulemaking 
action  in  which  it  would  receive 
appropriate  public  review  and  comment 
prior  to  implementation.  In  addition. 
zircaloy  cladding  material  is  specified  in 
other  portions  of  the  Code  of  Federal 
Regulations,  such  as  S  .50.44,  Making  a 
change  of  this  type  is  more  suitable  m  a 
broader  regulatory  context-  Therefore, 
the  Commission  is  not  broadening  the 
definition  of  cladding  materials  wilhm 
this  rulemaking. 

n.  Other  Suggested  Expansions  to 
Rule  Scope.  One  commenter  believes 
that  hydrauhc  loads  occurring  during  a 
LOCA  could  cause  steam  generator 
tubes  lo  rupture  and  that  the  N*RC 
should  resolve  steam  generator  tube 
Integrity  safety  issues  pnor  lo  publishing 
this  rule. 

Steam  generator  tubes  are  designed  lo 
withstand  LOCA  loads  at  allowed 
thinning,  and  there  is  no  evidence  to 
contradict  this.  If  anything,  the  problem 
would  be  with  mspection  techniques  to 
detect  the  actual  tube  thinnmg  and 
whether  there  is  an  unacceptably  high 
probability  that  a  tube  rupture  during  a 
LOCA  due  to  tube  thinning  is  in  excess 
of  the  design  bdsis.  However,  the  risk 
from  LOCA  with  concurrent  tube 
rupture  will  not  be  greatly  affected  by 
the  proposed  rule  change.  As  a  result  of 
the  commenter"s  concerns,  this  issue  has 
been  assigned  as  a  generic  issue  (GI- 
141)  to  be  prioritized  by  the  NRC  staff. 
The  results  of  the  prioritization  process 
will  determine  if  further  action  is 
required. 

A  second  commenter  beUeves  that  the 
ECCS  rule  does  not  adequately  address 
a  plant's  long  term  decay  heal  removal 
capability,  and  recommends  a  "short/ 
long  term  mtegrative  analysis 
approach."  Both  the  existing 
requirements  and  the  proposed  rule 
contain  the  requirement  to  provide  for 
long  term  coolinj?  subsequent  to  a 
LOCA-  Small  increases  in  power  thai 
may  result  from  the  proposed  rule 
should  not  greatly  change  decay  heat 
removal  requirements  following  a  LOCA 
or  gry  other  accident  or  transient  Thus, 
the  issue  of  decay  heat  removal  is  not 
materially  impacted  by  this  rulemaking. 
Moreover,  any  proposed  increase  in 
power  resulting  from  this  rule 


promulgation  would  be  approved  only 
after  the  licensee  demonstrates  that 
decay  heat  removal  capacities  remain 
adequate.  The  Commission  is  planning 
no  further  action  with  regard  to  this 
issue. 

12.  Acceptability  of  Models  Approved 
Under  SECY-83~i72.  One  commenter 
requests  that  the  rule  language  be 
modified  to  state  explicitly  that  ECCS 
evaluation  models  that  have  been 
previously  approved  under  SECY-e3- 
472  continue  to  be  acceptable  under  this 
rule. 

SECY  63-472  provides  an  alternative, 
acceptable  method  for  developing  ECCS 
evaluation  models.  Licensees  were  still 
required,  however,  to  demonstrate  that 
evaluation  models  developed  using  the 
SECY-e3-472  approach  complied  with 
the  requirements  of  Appendix  K  to  Part 
50.  This  final  rule  explicitly  finds  that 
ECCS  evaluation  models,  which  have 
been  previously  approved  as  satisfying 
the  requirements  of  Appendix  K.  remain 
acceptable.  Therefore,  the  Commission 
sees  no  need  for  further  clarification  of 
this  issue. 

13.  Comments  Received  After 
Comment  Period-  Six  letters  commenting 
on  the  proposed  rule  were  received 
subsequent  to  the  end  of  the  comment 
period.  The  Commission  considered 
these  comments  to  the  extent  that  the 
comments  provided  substantive 
information  not  previously  considered. 

One  commenter  beUeves  that  the 
proposed  $  50.46(a)(2)  expands  the 
discretion  of  the  Director  of  the  Office  of 
Nuclear  Reactor  Regulation  (NRR)  by 
allowing  imposition  of  immediate 
effective  restrictions  on  reactor 
operation  without  a  prior  determination 
that  such  action  is  required  to  protect 
the  public  health,  safety,  or  interest. 
NRC's  intent  is  not  to  alter  the 
responsibilities  of  the  Director  of  NRR 
but  lo  simply  retain  the  description  of 
the  scope  of  the  authority  that  is 
curn;ntly  found  in  {  50.46(aJ(l)(v). 
Furthermore,  the  provisions  of 
§  50.46(a)(2)  do  not  specify  the 
procedure  to  be  followed  by  the  Director 
of  NRR.  These  procedures  are  set  out  in 
Part  2  and  remain  unchanged  by  this 
rulemaking. 

One  commenter  believes  that  the  rule 
is  illegal  because  it  is  based  solely  on 
cost  savings  considerations  and  thai 
there  is  nothing  wrong  with  large 
conservatisms. 

The  Commission  disagrees  with  this 
assessment.  Safety  factors  are  required 
to  protect  the  health  and  safety  of  the 
pubUc  when  uncertainties  in  plant 
response  exist  As  these  uncertainties 
are  reduced,  it  is  appropriate  to  modify 
these  safety  factors  to  provide  more 
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realistic  evaluation  of  actual  plant 
response.  The  large  conaervatlBma  of 
Appendix  K  served  the  public  well  in 
1974  when  there  was  great  uncertainty 
in  ECCS  performance.  However,  these 
conservatisms  are  now  known  to  be 
very  lar^.  and  there  Is  no  need  to  "over 
regulate"  by  maintaining  this 
unnecessary  mar^.  This  type  of 
activity  can  often  resiilt  in  the 
expenditure  of  resources  that  would  be 
better  spent  unproving  safety  in  other 
areas.  The  beneBia  to  safety,  while 
difficult  to  quantify,  are  believed  to  be 
substantial.  While  cost  savings  may 
have  been  one  factor  resulting  in  the 
rule  change,  the  Commisaion  believes 
that  the  conservatisms  contained  in  the 
acceptance  criteria  themselves,  as  well 
as  those  required  in  the  uncertainly 
evaluation  required  in  this  rule,  are 
adequate  to  protect  the  health  and 
safety  of  the  public 

This  commenter  also  cites  portions  of 
the  197S  General  Electric  Company  s 
.Nuclear  Reactor  Snidy  (Heed  Report), 
which  claims  that  there  is  a  lack  of 
understanding  of  phenomena  and  small 
safety  margins. 

Many  of  Ihe  conclusions  of  the    Reed 
Report"  were  valid  in  1975  when  it  was 
wntten  and  due  to  this  fact  il  was 
difficult  to  show  that  sufficient  safely 
margins  existed.  Most  of  the  research 
discussed  in  NUREC-1230  has  been 
conducted  since  the  "Reed  Report'  was 
wntten  and  has  resulted  in  significant 
improvement  in  understanding  LOCA 
phenomena.  We  now  know  that 
significant  margin  to  the  ECCS 
acceptance  cntena  exists,  particularly 
for  the  BWR/a  which  was  of  concern  in 
the  "Reed  Report"  The  contents  of  this 
report  have  been  reviewed  by  the 
Commission  on  several  occasions,  most 
recently  m  .\UREC-1285.  and  the  finding 
has  been  made  that  no  new  significant 
safety  issues  are  identified.  For  these 
reasons,  the  NRC  is  proceeding  with  this 
rulemalcing.  as  proposed. 

The  same  commenler  also 
recommends  that  credit  for  ECCS 
margins  be  taken  in  the  Individual  Plant 
Examinations  (IPE)  and  not  through 
generic  rulemaking. 

The  Commission  agrees  that  plant 
specific  differences  may  justify  the 
application  of  different  margins  and  that 
these  may  be  addressed  thrtjugh 
Lidividual  Plant  Examinations. 
However,  the  requirement  for  licensees 
to  evaluate  ECCS  performance  and  meet 
the  acceptance  criteria  specified  m  10 
CFR  5a46(bl  IS  generic  The  Commission 
believes  that  margins  that  may  be 
reduced  due  lo  a  better  understanding  of 
a  reactor's  response  to  a  LOCA  should 
be  applied  through  a  generic  rulemaking 
action  because  it  allows  a  broad  range 


of  technical  review  of  the  Issues. 
enhances  public  participation  in  the 
process,  and  provides  a  complete  public 
record.  Therefore,  the  Commission  has 
decided  lo  proceed  with  the  rulemaking 
as  planned. 

Finally,  this  commenter  questions  the 
experimental  basis  for  this  rule  because 
full-scale  ECCS  bypass  data  Is  not  yet 
available. 

The  2D/3D  tests  which  will  provide 
this  Important  data  represent  a  small 
portion  of  the  total  research  upon  which 
this  rule  rehes.  Significant  research  on 
ECCS  bypass  has  already  been 
completed  in  small  scale  vessels  and  Ihe 
full-scale  work  is  required  only  to 
confirm  the  smaller  scale  results  and 
quantify  any  uncertainty  due  lo  scale 
effects.  One  full-scale  ECCS  bypass  test 
has  already  been  completed  under  the 
2D/3D  program  which  showed  thai  more 
margin  exists  than  expected  from  the 
small  scale  tests  Completion  of  Ihe  full- 
scale  tests  only  affects  the  uncertamties 
m  the  calculations,  and  reduces  them. 
Uncertainties  must  be  addressed  by 
licensees  in  any  analysis  under  the 
revised  rule  whether  2D/3D  results  are 
available  or  not.  The  Commission 
concludes  that  there  u  no  need  to  delay 
the  final  rule,  while  awaiting  theac  data 

Summary  of  Rule  Changes 

SecVon  50.40    Acceptance  Cntena  for 
Emergency  Core  Cooling  Systems  for 
Li^ht  Water  Reactors. 

Section  50  4e(a!(l)  is  amended  and 
redesignated  J  50.46(81(1  |(i)  to  delete  the 
requirement  that  the  features  of  Section 
1  of  Appendix  K  to  Part  50  be  used  to 
develop  the  evaluation  model.  This 
section  now  requires  that  an  acceptable 
evaluation  model  have  sufficient 
supporting  justification  to  show  that  the 
analytical  technique  realistically 
describes  the  behavior  of  the  reactor 
system  dunng  a  LOCA  The  NRC 
expects  that  the  analytical  technique 
will,  to  the  extent  practicable,  utilize 
realistic  methods  and  be  based  upon 
applicable  experimental  data  The 
amended  rule  also  requires  that  the 
uncertainty  of  the  calculation  be 
estimated  and  accounted  for  when 
comparing  the  results  of  the  calculation 
to  the  lemperature  limits  and  other 
cnteria  of  1 50.4e(b)  so  that  there  is  a 
high  probability  that  the  criteria  would 
not  be  exceeded  The  Commission 
expects  the  realistic  evaluation  model  to 
retain  a  degree  of  conservatism 
consistent  with  the  uncertainty  of  the 
calculation.  The  final  rule  does  not 
specifically  prescribe  the  analytical 
methods  or  uncertainty  evaluation 
techniques  to  be  used.  However, 
guidance  has  been  provided  in  the  form 


of  a  Regulatory  Guide.'  In  SECY-83-472. 
the  NRC  has  found  acceptable  an 
approach  for  estimating  the  9Sth 
percentUe  of  the  probability  distribution. 
This  percentlal  is  considered  adequate 
to  meet  the  high  level  of  probability 
required  by  the  rule.  It  is  also  recognized 
that  the  probability  cannot  be 
determined  using  totally  rigorous 
mathematical  methods  due  to  the 
complexity  of  the  calculations. 
However,  the  NRC  requires  that  any 
simplifying  assumptions  be  stated  so 
that  the  Commission  may  evaluate  them 
to  ensure  that  they  are  reasonable.  The 
NRC  has  independently  developed  and 
exercised  a  methodology  to  estimate  the 
uncertainty  assoaated  with  its  own 
thermal-hydraulic  safety  codes.  This 
methodology  is  descnbed  m  the 
"Compendium  of  ECCS  Research."  • 
This  document  also  provides  reference 
to  the  large  body  of  relevant  thermal- 
hydraulic  research.  do<niments  NRC 
studies  on  the  effects  of  reactor  power 
increases  on  nsk,  and  provides 
background  information  on  the  ECCS 
rule.  While  this  method  has  not  been 
reviewed  for  acceptability  from  the 
standpoint  of  safety  licensing.  11  may 
provide  additional  guidance  on  how  the 
uncertainty  may  be  quantified.  In 
addition  lo  providing  guidance  lo 
industry,  this  work  was  undertaken  lo 
provide  a  proof  of  principle  and  a  tool  to 
independently  audit  submittals. 
Appendix  K.  Section  11.  "Required 
Documentation."  remains  generally 
applicable,  with  only  minor  revisions 
made  to  be  consistent  with  the  amended 
rule. 

A  new  paragraph  (ii)  has  been  added 
to  i  50  46(aK1)  to  allow  the  features  of 
Section  1  of  Appendix  K  lo  be  used  in 
evaluation  models  as  an  alternative  lo 
performing  the  uncertainly  evaluation 
speafied  in  Ihe  amended  S  50  46(a](l)(l) 
This  method  would  remain  acceptable 
because  Appendix  K  is  conservative 
with  respect  to  the  realistic  method 
proposed  in  the  amended  i  504e(a|(ll(i| 
This  would  allow  both  current  and 
future  applicants  and  licensees  to  use 
existing  evaluation  models  if  they  did 
not  need  or  desire  rehef  from  current 
operating  restrictions. 

In  i  50.46.  paragraphs  (a)  (2)  and  (3) 
have  been  revised  to  eliminate  portions 
of  those  paragraphs  concerned  with 
historical  unplementalion  of  the  current 
file.  These  provisions  have  been 
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replaced  as  described  in  the  following 
paragraphs. 

Section  SO  46(a)(2)  has  been  revised  lo 
Indlcte  that  restrictions  on  reactor 
operation  may  be  imposed  by  Ihe 
Director  of  Nuclear  Reactor  Regulation, 
if  Ihe  ECC  cooling  performance 
evaluations  are  not  consistent  with  the 
requirements  of  5  50.48(8)(1)  |i|  and  (ii|. 
This  section  has  been  added  lo  retain 
similar  requirements  thai  have  been 
deleted  from  i  50.46(aKl)(i)  by  this  rule 
revision.  This  section  does  not  specify 
the  procedures  lo  be  followed  by  the 
Director.  These  procedures  are  found  in 
Part  2  and  are  unchanged  by  this 
rulemaking 

The  current  rule  contains  no  explicit 
requirements  concerning  reporting  and 
reanalysis  when  errors  m  evaluation 
models  are  discovered  or  changes  are 
made  lo  evaluation  models.  However, 
current  practice  has  required  reporting 
of  errors  and  changes  and  reanalyses 
with  the  revised  evaluation  models.  This 
final  rule  exphcilly  sets  forth 
requirements  lo  be  followed  in  the  event 
of  errors  or  changes.  The  definition  of  a 
significant  change  is  currently  taken 
from  Appendix  K.  Section  II. lb  which 
defines  a  significant  change  as  one 
which  changes  calculated  cladding 
temperature  by  more  than  20  'F. 
The  revised  {  50  46|a|(3)  states 
specific  requiremenis  for  reporting  and 
reanalyses  when  errors  in  evaluation 
models  are  discovered  or  changes  are 
made  to  evaluation  models.  It  requires 
that  all  changes  or  errors  in  approved 
evaluation  models  be  reported  at  least 
annually  and  does  not  require  any 
further  action  by  the  licensee  until  Ihe 
error  is  reported.  Thereafter,  although 
reanalysis  is  not  required  solely  because 
of  such  minor  error,  any  subsequent 
calculated  evaluation  of  ECCS 
performance  requires  use  of  a  model 
with  such  error,  and  any  prior  errors. 
corrected.  The  NRC  needs  to  be 
apprised  of  even  minor  errors  or 
changes  in  order  lo  ensure  that  they 
agree  with  the  applicant's  or  licensee's 
assessment  of  Ihe  significance  of  the 
error  or  change  and  to  maintain 
cognizance  of  modifications  made 
subsequent  to  NRC  review  of  the 
evaluation  model.  Past  experience  has 
shown  that  many  errors  or  changes  lo 
evaluation  models  are  very  minor  and 
the  burden  of  immediate  reporting 
cannot  be  justified  for  these  minor 
errors  because  they  do  not  affect  the 
Inunediale  safety  or  operation  of  the 
plant.  The  NRC  therefore  requires 
periodic  reporting  lo  satisfy  NRC's  need 
to  be  apprised  of  changes  or  errors 
without  imposing  an  unnecessary 
burden  on  the  applicant  or  licensee.  This 


report  IS  lo  be  filed  within  one  year  of 
discovery  of  the  error  and  must  be 
reported  each  year  thereafter  unul  a 
revised  evaluation  model  or  a  revised 
evaluation  correcting  minor  errors  is 
approved  by  the  NRC  staff. 

Significant  errors  require  more  timely 
attention  since  they  may  be  important  to 
the  safe  operation  of  the  plant  and  raise 
questions  as  lo  the  adequacy  of  the 
overall  evalualion  model.  This  fmal  rule 
defines  a  significani  error  or  change  as 
one  which  results  in  a  calculated  peak 
fuel  cladding  temperature  different  by 
more  than  50  "F,  or  an  accumulation  of 
errors  and  changes  such  that  the  sum  of 
the  absolute  magnitude  of  Ihe 
temperature  changes  is  greater  than  50 
'F.  More  timely  reporting  (30  days)  is 
required  for  significani  errors  or 
changes.  This  definition  of  a  significant 
change  is  based  on  NRC's  jud^enl 
concerning  the  importance  of  errors  and 
changes  typically  reported  to  the  N'RC  in 
the  past.  'This  final  rule  revision  also 
allows  the  NRC  lo  determine  the 
schedule  for  reanalysis  based  on  the 
importance  to  safety  relative  to  other 
applicant  or  licensee  requiremenis. 
Errors  or  changes  thai  result  m  the 
calculated  plant  performance  exceeding 
any  of  the  criteria  of  {  50,48(b|  mean 
Ihal  the  plant  is  not  opera  tmg  wiihm  the 
requirements  of  the  regulations  and 
require  immediate  reporting  as  required 
by  5  50,55(e).  {  50,72  and  S  50.73  and 
immediate  steps  lo  bring  Ihe  plant  into 
compliance  with  {  50.46. 

Appendix  K  ECCS  Evaluation  Models 

Amendments  have  been  made  to 
Appendix  K,  Section  l,C.5.b.  to  modify 
Ihe  post-CHF  heat  transfer  correlations 
listed  as  acceptable.  The  "McDonough  " 
reference  has  been  replaced  with  a  more 
recent  paper  by  the  same  authors 
entitled  "An  Expenmental  Study  of 
Partial  Film  Boiling  Region  With  Water 
at  Elevated  Pressures  in  a  Round 
Vertical  Tube"  which  is  more  generally 
available  and  which  includes  additional 
dala. 

The  heat  transfer  correlation  of 
Doufiall  and  Rohsenow,  listed  as  an 
acceptable  heat  transfer  correlation  in 
Appendix  K,  paragraph  l.C.5.b.  has  been 
removed,  because  research  performed 
since  Appendix  K  was  written  has 
shown  thai  this  correlation  overpredicts 
heat  transfer  coefficients  under  certain 
conditions  and  therefore  can  produce 
nonconservalive  results.  A  number  of 
applicants  and  licensees  currently  use 
the  Dougall-Rohsenow  correlation  in 
approved  evaluation  models.  The  NRC 
has  concluded  that  the  continued  use  of 
this  correlation  can  be  allowed.  This  is 
appropriate  (even  though  parts  of  the 
approved  evaluation  model,  Dougall- 


Rohsenow.  are  knovm  lo  be 
nonconservalive)  because  the  existing 
evaluation  models  are  kno%vn  lo  contam 
a  large  degree  of  overall  conservatism 
even  while  using  the  Dougall-Rohsenow 
correlation.  This  large  overall 
conservatism  has  been  demonstrated 
through  comparisons  between 
evaluation  model  calculations  and 
calculations  using  N'RC's  beal-estimate 
computer  codes.  Thus,  requiring  that  Ihe 
applicants  and  licensees  remove  the 
Dougall-Rohsenow  correlation  from 
their  current  evaluation  models  cannot 
be  juslified  as  necessary  lo  maintain 
safety.  The  stipulation  that  the  Dougall- 
Rohsenow  correlation  v«ll  cease  lo  be 
acceplable  for  previously  approved 
evalualion  models  applies  only  when 
changes  lo  the  model  are  made  which 
reduce  the  calculated  peak  clad 
temperature  by  50  'F  or  more.  However, 
the  requirement  to  report  any  changes  or 
culmination  of  changes,  such  that  the 
sum  of  the  absolute  magnitudes  of  the 
respective  lemperature  changes  is 
greater  than  SO  'F,  still  applies. 

A  new  Section  I,C,5,c  has  been  added 
lo  Appendix  K  lo  state  the 
Commission's  requirements  regarding 
continued  use  of  the  Dougall-Rohsenow 
correlation  in  existing  evalualion 
models.  Evaluation  models  which  make 
use  of  the  Dougall-Rohsenow  correlation 
and  have  been  approved  prior  to  Ihe 
effective  dale  of  this  rule  may  continue 
to  use  this  correlation  as  long  as  no 
changes  are  made  lo  the  evalualion 
model  which  significantly  reduce  the 
current  overall  conser\-ati8m  of  the 
evalualion  model.  If  the  applicant  or 
hcensee  submits  proposed  changes  lo  an 
approved  evaluation  model,  or  submits 
corrections  to  errors  m  the  evalualion 
model  which  significantly  reduce  the 
existing  overall  conservatism  of  the 
model,  continued  use  of  the  Dougall- 
Rohsenow  correlation  under  conditions 
where  nonconservalive  heat  transfer 
coefficients  result  would  no  longer  be 
acceptable.  For  this  purpose,  significant 
reduction  in  overall  conservatism  has 
been  defined  as  a  "net"  reduction  in 
calculated  peak  clad  temperature  of  at 
least  50T  from  that  which  would  have 
been  calculated  using  existmg 
evaluation  models.  A  reduction  in 
calculated  peak  clad  lemperalure  could 
potentially  result  in  an  increase  in  the 
actual  allowed  peak  power  in  the  plant. 
An  increase  in  allowed  plant  peak 
power  with  a  known  nonconservatism  in 
the  analysis  would  be  unacceptable. 
This  definition  of  a  significant  reduction 
in  overall  conservatism  is  based  on  a 
judgment  regarding  the  size  of  the 
existing  overall  conservatism  in 
evaluation  model  calculations  relative  to 
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the  conservatism  required  lo  account  for 
overall  uncertainties  tn  the  calcuiationa. 

Appendix  K.  Section  ILl-b,  haa  been 
removed  since  thi«  requirement  has 
been  ciarified  m  the  amended 
5  50.46(a)[3J.  Likewise,  Appendix  K, 
Section  1L5.  has  been  amended  to 
account  for  the  fact  that  not  aii 
evaluation  models  will  be  required  to 
use  the  features  of  Appendix  IC.  Section 
I.  These  minor  changes  lo  Appendix  K 
do  not  affect  any  existing  approved 
evaluation  models  since  the  changes  are 
either  "housekeeping"  in  nature  or  are 
c  hanges  to  "acceptable  features."  not 
required  features." 

Availability  of  Docunwats 

1.  Copies  of  NUREGs  1230  and  1285 
nay  be  purchased  from  the 
Supenntendent  of  Documents.  U.S. 
Government  Printing  Office.  P.O.  Box 
3-082.  Washington.  DC  20013-7082. 
Copies  are  also  available  from  the 
National  Technical  Information  Service. 
5285  Port  Royal  Road.  Springfield.  VA 
22161,  A  copy  is  also  available  for 
public  inspection  and/or  copying  at  the 
NKC  Public  DoctOTient  Room,  2120  L 
Street  NW..  Washington.  DC  20555. 

2.  Copies  of  SECY-«3-47Z  an 
i.nformation  report  entitled  *^mergency 
Core  Cooling  Systems  Analysis 
Methods."  dated  November  17. 1983.  fa 
available  for  inspection  and  copying  at 
the  NRC  Public  Documents  Room.  2120  L 
Street  NW,  Washington.  DC  20555. 
Single  copies  of  this  reporl  may  be 
obtained  by  writing  L  M.  Shotkin.  Office 
of  Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  EK  20555. 

3.  Regulatory  Guide.  "Best  Estimate 
Calculations  of  Emergency  Core  Cooling 
Systems  Performance."  Task  RS  701-4. 
may  be  obtained  by  writing  to  the 
Division  of  Information  Support 
Services.  US.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 

4.  The  Paraphrased  Summary  of 
Pubhc  Comments  on  the  ECCS  Rale  Is 
available  for  public  inspection  at  the 
NRC  Public  Documents  Room.  2130  L 
Street  >fW..  Washington.  DC  20555. 

rmding  of  No  SJignificant  Eavironmaotal 
Impact:  AvoiiAbility 

The  Commission  has  determined 
under  the  Nabonal  Environmental  Policy 
Act  of  I9ee.  as  amended,  and  the 
Commission's  regulations  la  SubF»art  A 
of  10  CFR  Part  51.  that  this  rule  is  not  a 
ma)or  Federal  action  significantly 
affecting  the  quahty  of  the  human 
environment  and  therefore  an 
environmental  impact  statement  is  not 
required.  The  primary  effect  of  the  rule 
is  to  allow  an  increase  in  the  peak  local 
power  in  the  reactor.  This  could  be  used 
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either  to  tailor  the  power  shape  within 
the  reactor  or  to  increase  the  total 
power.  Changing  the  power  shape 
without  changing  the  total  power  has  a 
negligible  effect  on  the  environmental 
impact.  The  total  power  could  also  be 
mcreased.  but  is  expected  to  be 
increased  by  no  more  than  about  5%  due 
to  hardware  limitations  in  existing 
plants.  This  S%  power  increase  is  not 
expected  lo  cause  difficulty  in  meeting 
the  existing  environmental  hmits.  T^e 
only  change  in  no n- radiological  wa»le 
will  be  an  increase  in  waste  heat 
rejection  commensurate  with  any 
increase  in  power.  For  stations 
operating  with  an  open  (once  through) 
cooling  system,  this  additional  heat  will 
be  directed  to  a  surface  water  body 
Discharge  of  this  heat  is  regulated  under 
the  Clean  Water  Act  administered  by 
the  U.S.  Environmental  Protection 
Agency  (EPA)  or  designated  stale 
agencies.  It  is  not  intended  that  NRC 
approval  of  increased  power  level 
affects  in  any  way  the  responsibihty  of 
the  Ucensee  to  comply  with  the 
requirements  of  the  Clean  Water  Act. 
The  environmental  assessment  and 
Ending  of  no  slgnincant  Impact  on 
which  this  determination  is  based  are 
available  for  inspection  at  the  NRC 
Public  Document  Room.  2120  L  Street 
NW..  Washington.  DC,  Single  copies  of 
the  environmental  assessment  and  the 
finding  of  no  significant  impact  are 
available  from  L  M.  Shotkin.  Office  of 
Nuclear  Regulatory  Research.  US. 
Nuclear  Regulatory  Commission. 
Washington  DC  20555.  telephone  [301] 
492-3530. 

Paperwork  Radodkn  Act  StatonieDt 
This  final  rvie  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S  C  3501  et  aeq  ).  These  rt-porting 
requirements  were  approved  by  the 
Office  of  Management  and  Budget 
(Approval  Number  3150-0011). 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  for  this  fmal 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  altemabves 
considered  by  the  Commission.  The 
regulatory  analysis  is  available  for 
inspection  and  copying  for  a  fee  at  the 
SRQ  Public  Document  Room,  2120  L 
Street  NW..  Washington.  DC.  Single 
copies  of  the  analysis  may  be  obtained 
from  L  M.  Shotkin.  Office  of  Nuclear 
Regulatory  Research.  Washington.  DC 
20655,  telephone  (301)  492-3530, 

Regulatory  Flexibility  Certificatioo 

As  required  by  the  Regulatory 
nexibiUty  Act  of  1980.  5  U  S.C  e05(b). 


the  Commission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities.  This  rule  affects  only  the 
licensing  and  operabon  of  nuclear 
power  plants.  The  companies  that  own 
these  plants  do  not  fall  within  the  scope 
of  the  defmition  of  "small  entities"  set 
forth  in  the  Regulatory  Flexibility  Act  or 
the  Small  Business  Si2e  Standards  set 
out  in  regulations  issued  by  the  Small 
Busmess  Administration  in  13  CFR  Part 
121.  Since  these  companies  are 
dominant  in  their  service  areas,  this  rule 
does  not  fall  within  the  purview  of  the 
Act, 

Backfit  Analysis 

A  backfit  analysis  is  not  required  by 
10  CFR  SaiOO  because  the  rule  does  not 
require  applicants  or  licensees  to  make 
a  diange  but  only  offers  additional 
options  and  provides  a  clarification  and 
r*' taxation  of  existing  reporting 
requirements.  Nonetheless,  the  factors 
in  10  CFR  5ai09(c|  have  been  analyzed 
for  the  entire  rule. 

1.  Statement  of  the  specific  objectives 
that  the  backfit  is  designed  to  achieve. 

The  objective  of  the  rule  is  to  modify 
10  CFR  50.46  and  Appendix  K  to  permit 
the  use  of  realistic  ECCS  evaluation 
models.  More  realistic  estimates  of 
ECCS  performance,  based  on  the 
improved  knowledge  gained  from  recent 
research  on  ECCS  performance,  may 
remove  unnecessary  operating 
restrictions.  Also  experience  with  the 
previous  version  of  (  50.46  has 
demonstrated  that  a  clearer  definition  of 
reporting  requirements  for  changes  and 
errors  Is  very  desirable. 

2.  General  description  of  the  activity 
that  would  be  required  by  the  licensee 
or  applicant  in  order  to  complete  the 
backfit. 

The  amendment  allows  alternative 
methods  to  be  used  to  demonstrate  that 
the  ECCS  would  protect  the  nuclear 
reactor  core  during  a  postulated  design 
basis  losft-of-coolant  accident  (LOCA). 
While  continuing  to  allow  the  use  of 
current  Appendix  K  methods  and 
requirements,  the  rule  also  allows  the 
use  of  more  recent  information  and 
knowledge  currently  available  to 
demonstrate  that  the  ECCS  would 
perform  its  safety  function  during  a 
LOCA,  If  an  applicant  or  licensee  elects 
lo  use  a  new  realistic  model  they  will  be 
required  to  provide  sufficient  supporting 
justification  to  validate  the  model  and 
include  comparisons  lo  experimental 
data  and  estimates  of  uncertamty.  In 
accounting  for  the  uncertainty,  the 
analysis  would  have  to  show,  with  a 
high  level  of  probability,  that  the  ECCS 
performance  criteria  are  not  exceeded. 
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Whether  or  not  a  licensee  or  applicant 
chooses  to  use  realistic  analysis, 
complete  with  an  uncertainty  analysis. 
each  licensee  must  comply  with  the 
requirement  to  report  changes  to  their 
evaluation  models  {i.e..  less  than  50T 
change  in  calculated  peak  cladding 
temperature)  annually  to  the  NRC.  In 
addition,  significant  changes  (those 
which  have  a  greater  than  50'F  change 
in  calculated  peak  cladding 
temperature)  have  to  be  reported  within 
30  days. 

3.  Potential  change  in  risk  to  the 
public  from  the  accidental  offsite 
release  of  radioactive  materials. 

The  rule  could  result  in  increased 
local  power  within  the  reactor  core  and 
possible  mcreases  in  total  power.  Power 
increases  on  the  order  of  5  will  have  an 
insignificant  effect  on  risk.  One  effect  of 
increased  power  could  be  to  increase 
the  fission  product  inventory.  A  five 
percent  power  increase  would  result  in  a 
less  than  five  percent  mcrease  in  fission 
products.  Thus,  less  than  five  percent 
more  fission  products  might  be  released 
during  core  melt  scenanos  and 
potentially  released  lo  the  environment 
during  severe  accidents. 

The  rule  still  requires  the  fuel  rod 
peak  cladding  temperature  (PCT)  remain 
below  2200''F.  Reactors  choosing  to 
increase  power  by  about  five  percent 
will  be  operating  with  less  margin 
between  the  PCT  and  the  2200T  limit 
than  previously-  The  increased  risk 
represented  by  this  decrease  in  margin 
and  increase  in  fission  product 
inventory  is  negligible  and  fails  within 
the  uncertamties  of  PRA  risk  estimates. 
In  addition,  other  safety  hmits.  such  as 
departure  from  nucleate  boiling  (DNB), 
and  operational  limits,  such  as  turbine 
design,  will  limit  the  amount  of  margin 
reduction  permitted  under  the  rule.  The 
rule  could  also  potentially  reduce  the 
risk  from  pressurized  thermal  shock  by 
allowing  the  reactor  lo  be  operated  in  a 
manner  which  reduces  the  neutron 
fluence  to  the  vessel. 

4.  Potential  impact  on  radiological 
exposure  to  facility  employees. 

Since  the  primary  effect  of  the  rule 
involves  the  calculational  methods  to  be 
used  in  determining  the  ECCS  coohng 
performance,  it  is  expected  that  there 
will  be  an  insignificant  impact  on  the 
radiological  exposure  to  facility 
employees.  Because  of  the  reduced 
I.OCA  restrictions  resulting  from  the 
new  calculations  it  is  possible  for  the 
plant  to  ariiieve  more  efficient  operation 
and  improved  fuel  utilization  with 
improved  maneuvering  capabilities.  As 
a  result,  it  is  conceivable  that  there 
could  be  a  reduction  in  radiological 
exposure  if  the  fuel  reloads  can  be 


reduced.  This  effect  is  not  expected  to 
be  very  significant 

5.  Installation  and  continuing  costs 
associated  with  the  backfit,  including 
the  cost  of  facility  down  times  or  the 
cost  of  construction  delay. 

LOCA  considerations  resulting  from 
the  present  rule  are  restricting  the 
optimum  production  of  nuclear  electric 
power  m  some  plants.  TTiese  restrictions 
can  be  placed  into  the  following  three 
categories: 

(1 1  Maximum  plant  operating  power. 

(2)  Operational  fiexibihty  and 
operational  efficiency  of  the  plant,  and 

(3)  Availability  of  manpower  to  work 
on  other  activities. 

The  effect  of  the  rule  will  vary  from 
plant  lo  plant.  Some  plants  may  realize 
savings  of  several  miiiion  dollars  per 
year  in  fuel  and  operating  costs. 
Significantly  greater  economic  benefit 
would  be  realized  by  plants  able  to 
increase  total  power  as  a  result  of  this 
fmal  rule.  The  regulatory  analysis  cited 
above  indicates  that  the  total  present 
value  of  the  energy  replacement  cost 
savings  for  a  five  percent  power  upgrade 
would  var>'  between  18  and  127  million 
dollars  depending  on  the  plant. 
Additional  information  concerning  these 
potential  cost  savings  are  included  in 
the  regulator)'  analysis. 

The  costs  associated  with  the  new 
reporting  requirements  are  deemed  to  be 
minimal.  Although  the  existing 
Appendix  K  has  no  official  reporting 
requirements,  parugraph  U.l.b  was 
interpreted  by  the  staff  to  require  a 
reanalysis  and  report  to  NRC  when 
significant  changes  are  made  which 
change  the  peak  cladding  temperature 
by  more  than  20  T.  Therefore,  this  rule 
change,  by  changing  the  definition  of 
significant  changes  lo  50  "F.  is  actually  a 
relaxation  of  current  practices.  The 
annual  reporting  of  changes  that  are  not 
significant  is  not  viewed  by  the  NRC  as 
a  major  burden  since  no  other  action  is 
required. 

6.  The  potential  safety  impact  of 
changes  in  plant  or  operational 
complexity  including  the  effect  on  other 
proposed  and  existing  regulatory 
requirements. 

There  are  safety  benefits  derivable 
from  alternative  fuel  management 
schemes  that  could  be  uldized.  The 
higher  power  peaking  factors  that  would 
be  allowed  with  the  final  rule  provide 
greater  flexibility'  for  fuel  designers 
when  attempting  lo  reduce  neutron  flux 
at  the  vessel  wall.  This  can  result  in  a 
corresponding  reduction  in  risk  from 
pressurized  thermal  shock. 

The  reduced  cladding  temperatures 
that  would  be  calculated  under  the 
revised  rule  offers  the  possibility  of 
other  design  and  operational  changes 


that  could  result  from  the  lower 
calculated  temperatures.  ECCS 
equipment  numbers,  sizes  or 
surveillance  requirements  might  be 
reduced  and  still  meet  the  ECCS  design 
cnteria  (if  not  required  to  meet  other 
licensing  requirements).  Another  option 
may  be  to  increase  the  diesei/generator 
start  time  duration 

In  summan,'.  the  efTecl  of  this  rule  on 
safety  wuuld  have  both  potential 
positive  and  negative  aspects,  The 
potential  for  reduction  of  ECCS  system 
capability  m  existing  or  new  plants  is 
present.  However,  several  positive 
aspects  may  also  be  realized  under  the 
final  mie.  The  net  effect  on  safety  would 
be  plant  specific-  However,  the 
probability  of  a  large  break  LOCA  is  sc 
low  that  the  choice  of  best  estimate 
versus  Appendix  K  would  have  hide 
effect  on  public  risk. 

7.  The  estimated  resource  burden  on 
the  XHC  associated  with  the  proposed 
backfit;  and  the  availability  of  such 
resources. 

The  major  staff  resources  required 
under  the  final  rule  are  to  review  the 
rcahslic  models  and  uncertainty 
analysis  required  by  the  revised  ECCS 
Rule.  Based  on  previous  experience  with 
the  General  EJectnc  Company's  SAFER 
model  and  the  learning  that  has  resulted 
from  these  efforts,  il  is  estimated  that 
approximately  one  staff  year  would  be 
required  to  review  each  generic  model 
submitted.  There  are  four  major  reactor 
vendors  [GE  already  has  a  revised 
evaluation  model  approved  under  the 
existing  Appendix  K  for  both  jet  pump 
and  non-jet  pump  plants  and  may 
update  their  methodology  under  this 
new  rule)  and  several  fuel  suppUers  and 
utilities  which  perform  their  own 
analyses  and  potentially  might  submit 
generic  models  for  review.  However,  it 
is  expected  that  only  3  or  4  generic 
models  would  be  submitted  smce  not  all 
plants  would  benefit  from  Lhis  rule. 
Thus,  about  3-4  staff  years  would  be 
required  to  review  the  expected  generic 
models.  Once  e  generic  model  is 
approved,  the  plant  specific  review  is 
very  short.  In  addition,  several  vendors 
are  currently  plarming  to  submit  realistic 
models  in  conjunction  with  the  use  of 
SECY-83-47Z  Therefore,  staff  resources 
would  be  expended  to  review  these 
models  in  any  event.  Since  these  models 
would  not  change  as  a  result  of  the 
revised  ECCS  rule,  there  should  be  no 
net  increase  in  resources  required  over 
thai  afready  planned  to  be  expended  In 
summary,  while  it  is  difficult  to  estimate 
accurately,  it  is  expected  that  the  rule 
change  will  have  a  small  overall  impact 
on  NRC  resources. 
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8.  The  potential  impact  of  differences 
in  factlity  type,  design  or  age  on  the 
relevancy  and  practicality  of  the 
backfit. 

The  degree  to  which  the  rule  would 
affect  a  particular  plant  depends  on  how 
limited  the  plant  is  by  the  LOCA 
restrictions.  General  Electric  Company 
(GE)  plants  do  tend  to  be  limited  in 
operation  by  LOCA  restnctions  and 
would  benefit  from  relief  from  LOCA 
restnctions.  However,  this  relief  is 
dlready  available  for  most  GE  plants 
through  the  recently  approved  SAFER 
evaluation  model.  Any  additional  relief 
due  to  a  rule  change  would  be  of  little 
further  benefit,  Westinghouse  ( HT 
plants  would  appear  to  directly  benefit 
from  relaxation  of  LOCA  limits,  W 
plants  represent  the  largest  numberof 
plants,  with  47  plants  operating  and.lt) 
additional  plants  being  constructed.  W 
mdicates  that  most  of  these  plants  are 
limited  by  LOCA  considerations  The 
potential  benefit  for  plants  of  B*W  and 
CE  design  is  uncertain  at  this  time. 

9.  Whether  the  proposed  hack  fit  is 
interim  or  final  and  if  interim,  the 
justification  for  imposing  the  proposed 
backfit  on  an  interim  basis. 

The  rule,  when  made  effective,  will  be 
m  final  form  and  not  mtenm  form.  It  will 
continue  to  permit  the  performance  of 
ECCS  coohng  calculations  using  either 
realistic  models  or  models  m  accord 
with  Appendix  K- 

List  of  Subjects  in  10  CFR  Part  50 

Antitrust,  Classified  information.  Fire 
prevention.  Incorporation  by  reference, 
[ntergovemmenlal  relations.  Nuclear 
power  plants  and  reactors.  Penalty. 
Radiation  protection.  Reactor  siting 
cnteria.  Reporting  and  Recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  US C  552  and  553. 
the  N'RC  is  adopting  the  followmg 
amendments  to  10  CFR  Part  50 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

1,  The  authority  citation  for  Part  50 
continues  to  read  as  follows; 

Authority:  Sees  102. 103, 104. 105. 161.  \'6Z. 
laa,  lae.  1S9.  Sa  Stat,  936.  93?.  93«.  94a,  953, 
954.  955.  956,  as  amended,  aec  234,  83  Stat, 
1244,  as  amended  (42  US  C  2132.  2133,  2134, 
2135.  2201.  2232.  2233.  2236,  2239.  Z2tt2):  sees 
201.  as  amended.  202.  206.  88  Stat,  1242.  as 
amended,  1244,  1246,  (42  US.C.  5841,  5842. 
58461- 

Section  50  7  also  issued  u.nder  Pub,  L.  95- 
601,  sec.  10.  92  Stat.  2951  (42  U  S.C.  5851). 
Section  SaiO  also  issued  under  sees.  101. 185. 


fJA  Stat  936.  9,55.  as  amended  (42  U.S.C.  2131, 
2235};  sec.  102.  Pub  L  91-190,  83  Slat  853  (42 
ir  S  C.  4332).  Sections  50  23.  50.35.  50.55.  50.56 
hIko  issued  under  sec.  185.  NJ  Stat  955  (42 
use  22351-  Settions  5n,33a,  50,55a.  and 
Appendix  Q  also  [ssued  under  sec.  102,  Pub 
L  91-190,  83  Stat,  853  (42  U  S  C  4332), 
Sectjona  50  34  and  50  54  dlsn  issued  under 
sec-  204,  88  Stat.  1245  !42  I'  S  C  58441 
SecMon*  50  58-  5091,  and  50  92  also  issued 
under  Pub.  L  97-415.  96  Slat-  2073  (42  U  S  C 
22.39J  Section  50.78  also  issu<*d  under  ser, 
122.  68  Stat.  939  142  U  S  C  2152)  Sections 
50  a0-50.ai  also  issued  under  sec.  184.  68  Stat 
954,  as  amended  (42  I'  S  C  2234),  Section 
50  103  also  issued  under  sec  108.  68  Stat.  939. 
as  amended  (42  U  S  C.  21 3*).  Appendix  F  also 
issued  under  sec  187.  88  Stat  955  (42  U.SC. 
2237). 

For  the  purposes  of  sec  223  68  Slal-  958.  as 
amended  [42  U  S,C  22731,  85  5010  (a),  (bj. 
and  (c).  50.44.  5046.  50.46.  50,54.  and  50.aO(a) 
are  issued  under  sec.  16lb.  66  Stat.  948.  as 
amended  (42  U  S.C  2201(b|};  S9  50  10  (b)  and 
Id  and  50  54  are  issued  under  tec.  161 1.  68 
Stat  949,  as  amended  142  U-S.C  2201(1));  and 
5  5  50  9,  50  55|f).  50.59(b).  50,70.  50.71.50.72. 
50.73.  and  50  78  are  issued  under  sec.  181  o.  68 
Stat,  950,  as  amended  (42  US.C  2201(0)). 

2.  In  {  5046.  paragraph  (a)  is  revised 
to  read  as  follows. 

$  50.46    Acceptance  crtterta  (or  emeroency 
core  cooltng  syttefn*  for  IHjhI-water 
nuclear  power  reactors. 

[a)(l}|i)  Each  boiling  and  pressurized 
light-water  nuclear  power  reactor  fueled 
with  uranium  oxide  pellets  within 
cylindrical  Zircaloy  cladding  must  be 
provided  with  an  emergency  core 
cooling  system  (ECCS)  that  must  be 
designed  such  that  its  calculated  cooling 
performance  following  postulated  loss- 
of-coolant  accidents  conforms  to  the 
cnleria  set  forth  in  paragraph  (b)  of  this 
section.  ECCS  cooling  performance  must 
be  calculated  in  accordance  with  an 
acceptable  evaluation  model  and  must 
be  calculated  for  a  number  of  postulated 
loss-of-coolanl  accidents  of  different 
sizes,  locations,  and  other  properties 
sufticient  to  provide  assurance  that  the 
most  severe  postulated  loss-of-coolant 
accidents  are  calculated.  Except  as 
provided  in  paragraph  (a)(l)(iil  of  this 
section,  the  evaluation  mode!  must 
include  sufficient  supporting 
lUBtification  to  show  that  the  analytical 
technique  realistically  describes  the 
behavior  of  the  reactor  system  during  a 
lo58-of-coolant  accident.  Comparisons  to 
applicable  experimental  data  must  be 
made  and  uncertainties  in  the  analysis 
method  and  inputs  must  be  identified 
and  assessed  so  that  the  uncertainty  in 
the  calculated  results  can  be  estimated. 
This  uncertainty  must  be  accounted  for. 
so  that,  when  the  calculated  ECCS 
cooling  performance  is  compared  to  the 
criteria  set  forth  in  paragraph  (b)  of  this 
section,  there  is  a  high  level  of 
probabitity  that  the  criteria  would  not 


be  exceeded.  Appendix  K.  Part  11. 
Required  Documentation,  sets  forth  the 
documentation  requirements  for  each 
evaluation  model. 

(ill  Alternatively,  an  ECCS  evaluation 
model  may  be  developed  in 
conformance  with  the  required  and 
acceptable  features  of  Appendix  K 
ECCS  Evaluation  Models. 

(2)  The  Director  of  Nuclear  Reactor 
Regulations  may  impose  restrictions  on 
reactor  operation  if  tt  is  found  that  the 
evaluations  of  ECCS  coolmg 
performance  submitted  are  not 
consistent  with  paragraphs  (a)(1)  (i)  and 
(ii)  of  this  section, 

(3)(i)  Each  appUcant  for  or  holder  of 
an  operating  license  or  construction 
permit  shall  estimate  the  effect  of  any 
change  to  or  error  in  an  acceptable 
evaluation  model  or  m  the  application  of 
such  a  model  to  determine  if  the  change 
or  error  is  sij^nificant.  For  this  purpose,  a 
significant  change  or  error  Is  one  which 
results  in  a  calculated  peak  fuel 
cladding  temperature  different  by  more 
than  50'F  from  the  temperature 
calculated  for  the  limiting  transient 
using  the  lust  acceptable  model,  or  is  a 
cumulation  of  changes  and  errors  such 
that  the  sum  of  the  absolute  magnitudes 
of  the  respective  temperature  changes  is 
greater  than  SOT, 

(ii)  For  each  change  to  or  error 
discovered  in  an  acceptable  evaluation 
model  or  in  the  application  of  such  a 
model  that  affects  the  temperature 
calculation,  the  applicant  or  licensee 
shall  report  the  nature  of  the  change  or 
error  and  its  estimated  effect  on  (he 
limiting  ECCS  analysis  to  the 
Commission  at  least  annually  as 
specified  in  \  50  4.  If  the  change  or  error 
is  signficant.  the  applicant  or  licensee 
shall  provide  this  report  within  30  days 
and  include  with  the  report  a  proposed 
schedule  for  providing  a  reanalysis  or 
taking  other  action  as  may  be  needed  to 
show  compliance  with  %  50.46 
requirements.  This  schedule  may  be 
developed  using  an  integrated 
scheduling  system  previously  approved 
for  the  facility  by  the  NRC.  For  those 
facilities  not  using  an  NRC  approved 
Integrated  scheduling  system,  a  schedule 
will  be  established  by  the  NRC  staff 
within  60  days  of  receipt  of  the  proposed 
schedule.  Any  change  or  error  correction 
that  results  in  a  calculated  ECCS 
performance  that  does  not  conform  to 
the  criteria  set  forth  in  paragraph  (b)  of 
this  section  is  a  reportable  event  as 
described  in  |5  50.551e).  50.72  and  50.73 
The  affected  applicant  or  licensee  shall 
propose  immediate  steps  to  demonstrate 
compliance  or  bring  plant  design  or 
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operation  into  compliance  with  \  50.46 

requirementa. 

•        •        •        •        • 

3.  In  10  CFR  Pari  50.  Appendix  K, 
paragraph  II. lb  is  deleted,  paragraph 

II. Vc  is  redesignated  11 1  b.  the 
introductory  text  (o  paragraph  IC-Sb 
and  paragraphs  III  b  and  11.5  are 
revised,  and  a  new  section  l.C.Sc  is 
added  to  read  as  follows: 

APPENDIX  K— ECCS  EVALUATION 
MODELS 


I  RiKiuired  and  Acceptable  Feature*  of  ihe 

Evaluatioa  Models  "  •  • 
C  Blowdown  Phenomena  *   *  ' 
5  Post  CHF  Heat  Transfer  CorrelatJont. 

b.  The  Croeneveld  flow  film  boiling 
correlation  (equation  5.7  of  D.C.  Croen«veld. 
"An  InvestigaOon  of  Heat  Transfer  in  the 
Liquid  Deficient  Regime."  AECL-02ai. 
revised  December  1960)  and  the 
Westtnghouse  correlation  of  steady-state 
transition  boiling  ("Proprielary  Redirect/ 
Rebuttal  Testimony  of  Westinghouse  Electric 
Conwration."  USN'RC  Docket  RM-50-1,  page 
Z^^.  October  26. 1972)  are  acceptable  for  use 
in  the  post-CHF  boiling  regimes.  In  addition, 
the  transition  boiling  convlalion  of 
McDonough.  Milich.  and  King  (I.B. 
McDonough.  W.  Milich.  E.C.  King,  "An 
F-tperimenlal  Study  of  Partial  Film  Boiling 
Region  with  Water  at  Elevated  Pressures  in  a 
Round  Vertical  Tutie,"  Chemical  Engineering 
Progress  Symposium  Series.  Vol,  57.  No,  32, 
pages  197-208,  (1961)  is  suitable  for  use 
between  nucleate  and  film  boiling.  Use  of  all 
these  correlations  is  restricted  as  follows: 

c.  Evaluation  mod^fls  approved  after 
October  17, 1388.  which  make  use  of  the 
Dougall-Rohsenow  flow  film  boiling 
correlation  (RS  Dougall  and  W.M 
RohKenow.  "Film  Boiling  on  the  Inside  of 
Vertical  Tubes  with  Upward  Flow  of  Fluid  oi 
Low  Qualities,"  MIT  Report  Number  9079  26. 
Cambridge.  Massachusetts.  September  19631 
may  not  use  this  correlation  under  conditions 
where  nonconservative  predictions  of  heat 
transfer  result.  Evaluation  models  that  make 
use  of  the  Dougdll-Rohsenow  correlation  and 
were  approved  prior  to  October  17, 1988, 
continue  to  be  acceptablt!  until  a  change  is 
made  to,  or  an  error  is  corrected  in.  the 
evaluation  model  that  results  In  a  significant 
reduction  in  the  overall  conservatism  (n  the 
evaluation  model.  At  that  time  continued  use 
of  the  Dougall -Rohsenow  correlation  under 
conditions  where  noncnnservaiive 
predictions  of  hesl  transfer  result  will  no 
longer  be  acceptable.  For  this  purpose,  a 
significant  reduction  in  the  overall 
conservatism  in  the  evaluation  model  woidd 
be  a  reduction  in  the  calculated  peak  fuel 
cladding  temperature  of  at  least  50  "F  from 
ih«ii  which  would  have  been  calculated  on 
October  17, 1968.  due  either  to  individual 
changes  or  error  corrections  or  the  net  effect 
of  an  accumulation  of  changes  or  error 
■:orreclions. 


11  RequirMl  Documeatatioa 
la   '  •  • 

b  A  complete  listing  of  each  computer 
program,  in  the  same  form  at  used  m  the 
evaluation  model,  must  be  funushed  to  the 
Nuclear  Reguldtory  O'mmission  upon 
request, 

5  General  Standards  for  Acceptability- 
Elements  of  evaluation  models  reviewed  wiU 
include  technical  adequacy  of  the 
calculational  methods,  including:  For  models 
covered  by  S  50.46)8lll)(ii),  compliance  with 
required  features  of  section  !  of  this 
Appendix  K.  and.  for  models  covered  by 
§50,46(a|(l|(i).  assurance  of  a  high  level  of 
probalidity  that  the  performance  cntena  of 
5  50, 46(b)  would  not  be  exceeded. 

Dated  at  Rockville.  MD.  this  13  day  of 
September  198a 

For  the  Nuclear  Regulatory  Commission. 
Saraual  |,  ChUk, 
Secretary  of  the  Commissioa. 
\m  Doc  68-21179  Filed  9-16-88:  8:45 am) 
BHXIMG  COOC  7SS0-01-M 

SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  101 

[Rev  2:  Amdt48) 

Administration;  Conduct  of  Program 
Activities  In  Field  Offices 

AGEHCV:  Small  Business  Adminiatratioa 
action:  Final  Rule. 

summary:  On  August  23. 1988.  the 
President  approved  Pub.  L  1(X)-418  (102 
Slat.  Iter?),  the  Omnibus  Trade  and 
CompetiUveness  Art  of  1988,  which 
increases  the  loan  limit  for  small 
business  concerns  (other  than  small 
concerns  engaged  in,  or  adversely 
affected  by.  international  trade)  from 
S500.000  to  S750.000.  This  rule 
implements  that  enactment  (with  the 
stated  exception)  by  amending  the 
relevant  delegations  of  authority  to 
conduct  program  activities  in  field 
offices  (5  101.3-2). 

EFFECTIVE  DATE:  This  rule  is  effective 

September  16. 1988, 

FOfi  FURTHER  INFORMATION  CONTACT: 

Martin  D.  Teckler.  Deputy  General 
Counsel,  Small  Business  Administration, 
1441  L  Street.  NW.  Washington.  DC 
20416.  Tel.  (202]  65:^-6642. 
SUPPLEMENTARV  INFORMATION:  Part  101 

consists  of  ruleyrelating  to  the  Agency's 
organization  and  procedures:  therefore. 
notice  of  proposed  rulemaking,  pubhc 
participation,  analysis  under  Executive 
Orders  12291  and  12612  and  a  regulatory 
flexibility  re\iew.  5  U.S.C.  601.  et  seq.. 
are  not  required  and  this  amendment  is 
adopted  without  resort  to  those 
procedures. 


List  of  Subjects  In  U  CFB  Part  101 

Authority  delegations  (Government 
agencies.  Administrative  practice  avid 

procedure.  Organization  and  functions 
[Government  agencies], 

PART  101— (AMENDED] 

Accordingly,  Part  101  of  Title  13. 
Chapter  I  of  the  Code  of  Federal 
Regulations,  is  hereby  amended  as 
follows; 

1.  The  authority  citation  for  Part  101 
continues  to  read  as  follows: 

Authority;  Sees.  4  and  5.  Pub  U  05-536.  72 
Stat.  384  and  3^5  (15  L'.S.C  633  and  634  as 
amended]:  sec  306.  Pub  L  6&-6Sa  72  Stat 
fJM  (15  US.C  687,  as  ataewled).  wc  S(bKnj. 
Pub,  L  93-366  (Aug,  23,  1974);  and  5  U.S.C 
552 

(101^2    lAmemtodI 

2.  In  5  101,3-2.  Part  I,  Section  A.  item 
l.b,  is  rexised  as  follows: 

Section  A— Loan  Approval  Authority 
1. '  '  • 

b.  Guaranty  loans-  7(8)  business  loans 
(except  section  7(a)(l3)  loans): 


AppTOW 


(1)  Regwnai  AdfTwustTatc    ... 

(2)  DepuTv  Regional  ftOfm- 
(Stratof  

(31  Asststam  Regtonaf  Ao- 

rmmstratOf/FAl  - , 

|4)  Distnct  Director , 

{b)  Deputy  Distrxrt  Director      i 
(61  Assisiant  Distnct  D»oc-  , 

tor/p&i ; 

l7)    Chwt,    Ftfiencmg    Ovw  | 
SKXi.  D/0 

(6)  Financial/ Managernent 
Assistance  Otticar,  Mkv 
ne^KAs.  MN.  D/0) 

(9)  Supervisory  Loan  Spe- 
oa'st  FinarKang,  0/0 

(10)  Senof  Loan  Speoafcsl 
funancing.  D/0,  Region 
fV  orWy    _ 

(11)  Bfancn  Manager, 
Corpus  Chnsti.  Milwau- 
lt©6,  SpnngttekJ  IL. 
SpnngtieW,  MO  and  Sac- 
ramenio 

(121  B'ancfi  Manager,  Bul- 
laio  anc  E'^i-a  

(i3l  Bta'K:^  Manage*. 
excw*  f^aiftianxs  Bjaalo. 
Corpus  C^fisli  t'mira 
WilMraj>e6   SpTXit'eif!    'L 


J75O.0OO 

750.000 

750.000 
750,000 
750,000 

750.000 

750.000 

500,000 
2S0.000 


S0O.0O0 

350.000 


$750,000 
750.000 

Tsaooo 

750.000 
750.000 

750.000 

750,000 

750.000 
750.000 


750.000 
750,000 


arrt  SpongfteW,  MO 

250.000 

750.000 

(14J  Branch  Manager    Fair- 

150,000 

(151  Assistant  Brancn  Man- 

Spnnglietd  IL  and  Sacra- 

mento BO'S   

350.000 

7SO.0O0 

116)  Assisiam  Brancn  Man- 

ager lor  F&l.  Guttport.  8/ 

750,000 

(17)  Assistant  Bran<^  Man- 

agers F4i,    Corpus   CnnsB 

BO  orwy 

500.000 

750.000 

36006 
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3-  In  i  101.3-2.  Pari  1,  Seclion  C.  items 

2.3.  b..  and  c.  are  revised  as  follows: 

Section  C— Section  7faill31  Loans  Appr"Vol 

.^itthority 
2.  '   ■   * 

A  Unlimilftd  project  cost: 
HI  Regional  Adminislralion SJSaoflO 

b.  Overall  pro|ect  cost  not  exceeding 

$1,300,000: 

CI  Deputy  R.-\  (Region  VU) 750.000 

l?il  ARA/FSl . 750.000 

i4|  District  Director 7Sa0OO 

131  Dt-puty  District  Director ..750,000 

iB|ADA/FM 750,000 

(7)  Branr,h  Manager SOaOrt) 

;8(  .Assistant  Branch  Manager/Fftl. 
Corpus  Chnsti  BO  only 500.000 

--  CKeratl  project  cost  not  exceeding  S75O.00O; 

l»l  Chief.  Financing  D/0 750.000 

no]  Financial,  Management 
.Assistant  Officer.  Minneapolis.  MN 

0,0 5oaooo 

illl  .Assistant  Branch  Manager/Fftl. 
Sac.-amento  BO 500.000 

4.  In  §  101.3-2,  Part  HI.  Section  A. 

Items  la.,  b,.  and  c,  are  revised  to  read 
as  follows: 

Section  .4— Section  503  Oenlure  Guaranty 
Approval  Authority  (Small  Business 
Investment  Act) 

1.  •  •  • 

a.  Unlimited  project  cost: 

(1)  Regional  Administrator S750.000 

b.  Overall  project  coat  not  exceeding 
SI,  500.000: 

ID  Deputy  RA  (Region  VU). 750.000 

(2)  ARA/F4U- 750.000 

(31  District  Director 750.000 

(41  Deputy  Dislnct  Director 750,000 

(51  ADA/F»1 750000 

16)  Branch  Managers - 500.000 

c.  Overall  project  cost  not  exceeding 
$1,000,000; 

(II  Chief.  Financing  D/0 _.75O.00O 

2)  Assistant  Branch  Managers/FM 

5oaooo 

Doted  September  1.  19*8. 
lames  Abdnor, 

.■t.:^/7://7ji;froro.- 

(FR  Due  88-20885  Filed  9-15-88:  8.45  ami 

BIUJNG  COOE  tOSS-Oi-M 

DEPARTMEMT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
(Docket  No.  88-CE-12-AD;  Amdt.  39-60171 

Airworthiness  Directives;  Beech 
Models  F33A,  A3€,  ani  B36TC 
Airplanes 

AGENCY:  Federal  Aviation 
.Administration  (FAA).  DOT 
ACTIOtc  Final  rule. 


sumiiary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD). 


applicable  to  certain  Beech  Models 
F33A.  A36.  and  B36TC  airplanes,  which 
requires  removal  of  the  Mortell  931 
sound  deadener  on  the  aft  side  of  the 
firewall.  The  FAA  has  determined  that 
this  sound  deadener  material  may  ignite 
m  the  event  of  a  fire  m  the  engine 
compartment.  This  action  will  reduce 
the  possibility  of  injury  to  the  pilot  and 
possible  loss  of  control  of  the  airplane. 
EFFECTIVE  DATE:  October  19, 1988. 

Compliance:  Required  within  the  next 
iiX)  hours  time-in-service  after  the 
effective  date  of  this  AD,  unless  already 
accomplished. 

ADDRESSES:  Beech  Service  Bulletin 
Number  2249.  dated  April  1988. 
applicable  to  this  AD  may  be  obtained 
from  Beech  Aircraft  Corporation. 
Commercial  Service,  Dept.  52.  P  O,  Box 
B5,  Wichita.  Kansas  67201-0085,  This 
information  may  also  be  examined  at 
the  Rules  Docket.  FA.A.  Office  of  the 
Regional  Counsel.  Room  1558.  601  East 
12th  Street.  Kansas  City,  Missouri  B4106, 

FOB  FURTMEB  INFORMATION  CONTACT: 

Larry  Engler.  Federal  Aviation 
AdministraUon.  Wichita  Aircraft 
Certification  Office.  ACE-120W,  1801 
Airport  Road,  Room  lOO,  Mid-Continent 
.Airport,  Wichita,  Kansas  67209. 
Telephone  (316)  946-4409 
SUPItXMENTARY  INFORIHATION:  A 

proposal  to  amend  Part  .19  of  the  Federal 
Aviation  ReRulations  to  include  an  AD 
requiring  removal  of  the  Mortell  931 
sound  deadener  on  the  aft  side  of  the 
firewall  on  certain  Beech  Models  F33.A, 
A36.  and  RIBTC  airplanes  was 
published  in  the  Federal  Register  on 
May  31,  1988  (S3  FR  1<)799|.  Recent 
flammability  tests  of  a  firewall  with 
Mortell  931  material  applied  to  the  cabin 
side  revealed  that  this  material  ignites 
when  the  engine  side  of  the  firewall  is 
subjected  to  a  2000*F  flame,  the 
intensity  required  to  substantiate  the 
adequacy  of  firewall  materials  to 
contain  an  engine  compartment  fire.  In 
the  event  an  engine  compartment  fire 
ignited  the  Mortell  931  Material,  the 
resulting  fire  inside  the  cabin  could 
cause  injury  to  the  pilot  and  a  potential 
loss  of  airplane  control  To  prevent  such 
an  occurrence.  Beech  has  developed 
Service  Bulletin  Number  2249.  dated 
April  1988,  that  defines  procedures  to 
remove  the  Mortell  931  sound  deadener 
from  the  aft  (cabinl  side  of  the  firewall. 
Since  the  condition  described  is  likely  lo 
exist  or  develop  in  other  Beech  Models 
of  the  same  design,  the  FAA  proposed 
an  AD  which  would  require  certain 
Beech  Modcb  F33A,  A38.  and  B36TC 
airplanes  lo  comply  with  Beech  Ser\ice 
Bulletin  Number  2249, 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 


proposal.  No  comments  or  objections 
were  received  on  the  proposal  or  the 
FAA  determination  of  the  related  cost  to 
the  public.  Accordingly,  the  proposal  is 
adopted  without  change  except  for 
minor  editorial  clarifications. 

The  FAA  has  determined  that  this 
regulation  only  involves  94  airplanes  at 
an  approximate  one-time  cost  of  $1,350 
for  each  airplane,  or  a  total  one-lime 
fleet  cost  of  S127.000.  This  cost  will  be 
absorbed  by  Beech  Aircraft  Corporation 
under  warranty  provisions  specified  in 
Beech  Service  Bulletin  Number  2249. 
dated  April  1988  Few.  if  any.  small 
entities  are  expected  to  own  a  sufficient 
number  of  airplanes  that  the  cost  to 
them  will  exceed  the  threshold  for 
Regulatory  Flexibility  action. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C  1301.  et 
seq.],  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
F.xecutive  Order  12612.  it  is  determined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Therefore.  I  certify  that  this  action:  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule  '  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
28. 1979):  and  (3|  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  A  copy  of  the 
final  evaluation  prepared  for  this  action 
is  contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safely,  Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authonty 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Section  39 13  of  Part  39  of  the 
FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autborily:  49  US  C  13S4(a)  1421  and  1423; 
49  U.S.C.  106(g)  (Revised.  Pub  1-  97-449. 
lanuary  12.  t9B3|;  and  14  CFR  11 JS. 

2.  By  adding  the  following  new  AD: 

Beech:  Applies  lo  Ihe  following  airplanes 
certificated  in  any  category: 
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Model 

S«n«INo, 

F33A _... 

A36 „._, 

B36TC      .     „ 

C^.ti62  ttwcxjghCE-1223 
E-2383  ttvough  E-2405 
E-240?  mrough  E-2409 
EA-468  thfoogh  EA-470 
EA-472  trvoogn  EA-174 

Comphance:  Required  within  the  next  100 
hours  time-ln-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  a  potential  fire  in  Ihe  cabin, 
accomplish  the  following: 

(a|  Remove  the  Mortell  931  sound  deadener 
material  from  the  aft  side  of  the  firewall  in 
accordance  with  the  instructions  In  Beech 
Service  Bulletin  Number  2249,  dated  Apnl 
1988. 

(I'l  Airplanes  may  be  flown  in  accordance 
with  FAR  21,197  to  a  location  where  this  AD 
may  be  accomplished, 

(c)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  FAA.  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road.  Room  lOa  Mid- 
Conllnenl  Airport.  Wichita.  Kansas  67209; 
Telephone  (316)  S46-4400 

All  persons  affected  by  this  directive 
may  obtain  copies  of  this  document 
referred  to  herein  upon  request  to  Beech 
Aircraft  Corporation.  Commercial 
Service.  Depl,  52.  P,0,  Box  65.  Wichita. 
Kansas  67201-0085;  or  may  examine  this 
document  at  the  FAA.  Office  of  the 
Regional  Counsel,  Room  1558.  601  East 
121h  Street,  Kansas  City,  Missouri  64106, 

This  amendment  becomes  effective  on 
October  19. 1988, 

Issued  in  Kansas  City,  Missouri,  on 
Stftember  2.  1908. 
Bairy  D.  Clemeota. 
Manager.  Small  Airplane  Directorate. 
Aircrnft  Certification  Service. 
(ra  Dnc  88-21128  Filed  9-15-88;  8:45  am) 
BIU.ING  CODC  4910-13-41 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Part  391 

I  Docket  No.  S0864-S 1 64 1 

Foreign  Availability  Assessments; 
Examples  of  Evidence  the  Office  of 
Foreign  Availability  Uses  In 
Assessments 

AQEHCY:  Office  of  Foreign  Availability. 

Bureau  of  Export  Administration, 

Commerce. 

ACTION:  Interim  final  rule. 

SUMMARY:  Under  sections  5(f)  and  (h)  of 
the  Import  Administration  Act  of  1979. 
as  amended,  the  Office  of  Foreign 
Availability  (OFA)  assesses  the 
existence  of  foreign  availability.  OFA 
evaluates  whether  a  good  or  technology 
is:  (1)  Available  in  fact  to  proscribed 


countries,  (2)  from  sources  outside  the 
United  States,  (3)  in  sufficient  quantity, 
(4)  and  of  comparable  quality  to  render 
the  validated  license  requirement 
ineffective  in  achie\-ing  the  national 
security  purposes  of  die  Act.  Part  391  of 
the  Import  Adnunistration  Regulations 
establishes  the  procedures  and  criteria 
for  initiating  and  reviewing  claims  of 
foreign  availability  on  items  controlled 
for  national  security  purposes. 

Section  5(f)  of  the  Act  identifies 
several  examples  of  evidence  that  can 
be  submitted  lo  substantiate  a  claim  of 
foreign  availability  (i.e..  brochures, 
operation  manuals,  articles, 
photographs,  and  depositions  based  on 
eyewitness  accounts).  In  addition,  after 
several  yea.-s  of  experience,  OFA  has 
identified  a  wide  variety  of  additional 
information  that  it  has  found  useful  in 
assessing  foreign  availability. 

OF.^  recognizes  industry's  need  for 
additional  guidance  concerning  the 
specific  kinds  of  evidence  diat  OFA  uses 
in  its  analysis.  This  rule  amends  the 
Regulations  by  adding  a  Supplement  No, 
1  to  Part  391,  This  Supplement  provides 
examples  of  evidence  that  OFA  has 
used  in  its  assessments  and  additional 
gmdance  concerning  the  kinds  of 
evidence  the  OFA  has  found  useful  in 
making  assessments.  The  Bureau  hopes 
that  by  providing  this  assistance,  foreign 
availability  submissions  will  be 
improved  and  the  assessment  process 
will  be  more  effective. 

This  list  is  not  all-inclusive 
Acceptable  evidence  is  not  limited  to 
these  examples,  A  foreign  availability 
submission  should  include  as  much 
reasonable  evidence  as  possible  on  oil 
four  of  the  criteria  which  arc  listed  in 
the  first  paragraph,  A  combination  of 
several  types  of  evidence  will  usually  be 
required.  The  list  is  representative  of  the 
types  of  evidence  OFA  has  found  to  be 
useful  in  its  assessments.  The  Office  of 
Foreign  Availability  will  combine  this 
evidence  with  data  that  it  collects  from 
other  government  and  public  sources. 
The  Office  of  Foreign  Availability  will 
evaluate  carefully  and  fully  all  the 
accumulated  evidence,  taking  into 
account  factors  that  may  include,  but 
are  not  limited  to:  Information 
concerning  the  source  of  the  evidence; 
corroborative  or  contradictory 
indications;  and  experience  concerning 
the  reliability  or  reasonableness  of  such 
evidence-  OFA  will  assess  whether  the 
four  criteria  are  met. 

From  time  to  time,  as  OFA  identifies 
new  examples  of  evidence  that  would 
enhance  Ihe  assessment  submission,  we 
will  amend  this  informational  list, 
DATES:  Effective  September  16. 1988. 
The  period  for  submission  of  comments 
will  close  November  15. 1988. 


AOORESSES: 

Submit  comments  about  the  list  of 
examples  to  Dr.  Irwin  M.  Pdtus.  Office  of 
Foreign  Availability,  Bureau  of  Export 
Administration.  U,S,  Department  of 
Commerce.  Room  SB701, 14lh  Street  and 
Pennsylvania  Avenue.  NW„ 
Washington.  DC  20230,  Comments 
regarding  the  burden  estimate  for  the 
collection  of  this  information  should  be 
sent  to  both  the  Du-ector  of  the  Office  of 
Foreign  Availability,  and  lo  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503. 

The  public  record  concerning  these 
regulations  will  be  mamtained  in  the 
Bureau  of  Export  Administrabon's 
Freedom  of  Information  Record 
Inspection  Facility.  Room  4886,  U.S. 
Department  of  Commerce.  14lh  Street 
end  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20230. 

FOR  FURTHER  MFORHATION  CONTACT. 

Irwin  Pikus,  Director  of  Office  of  Foreign 
Availability,  Department  of  Commerce. 
Washington,  DC  20230,  Telephone:  (202) 

377-8074, 

SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements 

1,  Because  this  rule  concerns  a  foreign 
and  mililarj'  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291.  and  it  is 
not  subject  to  the  requirements  of  that 
Order,  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  This  rule  clarifies  a  requirement  for 
the  collection  of  information  which  is 
subject  lo  the  Paperwork  Reduction  Act 
and  which  the  Office  of  Management 
end  Budget  has  approved  under  OMB 
Control  Number  0694-0004.  A  request  to 
renew  the  data  collection  is  pending 
before  the  Office  of  Management  and 
Budget.  The  Department  of  Commerce 
estimates  that  the  public  burden  for  the 
collection  of  this  iriformation  averages 
three  hours  per  response  which  includes 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  mamtaming  data, 
reviewing,  and  submitting  the 
information  collected.  Comments 
regarding  the  burden  estimate  of  this 
data  collection  mcluding  suggestions  for 
reducing  this  burden  are  to  be  sent  lo 
both  the  Director  of  the  Office  of  Foreign 
.'Vvailability,  and  the  Office  of 
Management  and  Budget.  See  paragraph 
n  for  addresses. 

3.  This  rule  does  not  contam  policies 
with  Federalism  imphcations  suRicient 
to  warrant  preparation  of  a  Federahsm 
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assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemalung  and  an  opporuiuty  for  public 
comment  are  not  required  to  be  given  for 
this  ruJe  by  section  553  of  the 
Administrative  Procedures  Act  (3  U.S.C. 
553)  or  by  any  other  law.  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  [5  U^C  603(al  and 
604(a)]  no  initial  or  fmai  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5  Section  13(a)  of  the  Export 
Administration  Act  of  1979.  as  amended 
150  U  S.C  app  2412fa]),  exempts  this 
r-ile  from  all  requiremeritB  of  section  553 
of  the  Administrative  Procedure  .^ct 
[APA]  (5  U-S.C.  553),  including  those 
rpqumng  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
P'.ibiic  comment,  and  a  delay  in  the 
effective  date.  This  rule  is  also  exempt 
from  APA  requu-ements  because  it 
involves  a  foreign  and  mililary  affairs 
function  of  the  United  States.  Section 
13(b)  of  the  EAA  does  not  require  that 
this  rule  be  published  in  proposed  form 
because  this  rule  does  not  impose  a  new 
control-  Further,  no  other  law  requires 
that  a  notice  of  proposed  rulemakmK 
and  opportunity  for  public  comment  be 
provided  for  this  rule- 

6-  However,  because  of  the 
importance  of  the  issues  raised  by  these 
regulations,  this  rule  is  issued  in  interim 
form  and  comments  will  be  considered 
in  the  development  of  final  regulation.^ 

7.  The  period  for  submission  of 
comjnents  will  close  November  IS.  198S. 
The  Department  will  consider  all 
C'lmmenls  received  before  the  close  of 
the  comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  wiU  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured. 
Accordingly,  (he  Department  encourages 
interested  persons  who  wish  to 
comment  to  do  so  at  the  earhest 
possible  time  to  permit  the  fullest 
consideration  of  their  views. 

9.  The  Department  will  not  accept 
public  comments  accompanied  by  a 
request  that  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
return  such  comments  and  materials  to 
the  person  submitting  them  and  wUI  not 
consider  them  m  the  development  of 
fmal  regulations. 

9.  All  public  conunents  on  these 
regulations  will  be  a  matter  of  public 
record  and  will  be  available  for  public 
inspection  and  copying,  In  the  interest  of 
accuracy  and  completeness,  the 
Department  requires  written  comments- 
Oral  comments  must  be  followed  by 


written  memoranda,  which  will  also  be 
a  matter  of  public  record  and  will  be 
available  for  public  revnew  and  copying. 
Cormnunicationfl  from  agencies  of  the 
United  States  Government  or  foreign 
govemmenls  will  not  be  made  available 
for  public  inspection 

10-  The  public  record  concerning  these 
regulations  wilt  be  maintained  in  the 
Bureau  of  Export  Administration's 
Freedom  of  Information  Record 
Inspection  Facility.  Room  4B86,  U.S. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue  N'W., 
Washington,  DC  20230-  Records  in  this 
facility,  including  written  public 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records 
may  be  obtained  from  Margaret 
Corenejo.  Bureau  of  Export 
Administration,  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (302)  377-2593. 

List  of  SubiccU  in  15  CFR  Part  391 

Exports.  Foreign  availability.  Science 
and  technology.  Technical  Advisory 
Commilteefl. 

Accordmgly,  the  Export 
Administration  Regulations  (15  CFR 
Ptirts  36fl-399)  are  amended  as  follows: 

PART  391— {AMENOEOl 

1.  The  authority  citation  for  15  CFR 
Part  391  continues  to  read  as  follows; 

.Authority:  Pxih  L  9B^72,  9^  Stat  503  (50 
use.  8pp  2401  el  «eq l  ai  amended  by  Pub, 
L  97-14S  of  December  a».  1»H  end  by  Pub.  L. 
09~M  of  luiy  12.  1985,  E.0- 12525  oi  July  12. 
t«5  (50  FK  28757,  July  16.  ISftS). 

2.  Section  391.2(dl(2)(iii|  is  amended 
by  adding  a  new  sentence  at  the  end 
reading  "(See  Supplement  No.  1  for 
examples  of  evidence  )" 

3  A  new  Supplement  No  1  to  Part  391 
15  added,  reading  as  foUowi^: 

Supplement  No.  1  to  Part  391 

Evidence  of  Foraign  AvaiiabiLty 

Below  IS  a  list  of  examplts  of  evidence  that 
rhe  Office  of  Foreign  AvaiitiOility  has  found 
useful  ID  conductiru{  aft«eMmcnU  of  foreign 
availability-  A  claimant  submittiog  evidencn 
f  upporling  a  claim  of  foreign  av^dbility  may 
want  to  review  this  liit  for  suggestions  as 
evidence  is  collected. 

"Hils  list  is  not  all  inclusive.  Acceptable 
evidence  is  not  limited  to  these  examplet.  A 
foreign  availability  submiasion  should 
include  as  much  reasonable  evidence  as 
possible  on  all  four  of  the  criteria  b*ted 


t>*low  A  combmation  of  9f  veral  type*  of 
evidence  will  usually  b«  required  The  Hst  is 
repreaentiiiive  of  the  types  of  eviiJence  OFA 
has  found  useful  m  its  assessments  The 
Office  of  Foreign  Availabiliiy  will  combine 
this  evidence  wilh  the  evidence  il  coltecta 
from  atber  gnvenunent  and  public  sources 
The  Office  of  Foreign  AvBilabilify  will 
evaliMte  Cdrefully  and  fully  the  evidence, 
taking  into  account  factors  that  may  include, 
but  are  not  tmiited  (o.  infonnatian  concerning 
(he  sourct.'  of  the  evidence,  corroborative  or 
contradictory  indications,  and  experience 
concerning  the  reliability  or  reasonabtene«s 
of  such  evidence  OFA  will  asiess  whether 
the  four  cntena  are  met 

From  lime  to  time,  es  OFA  idenlifiei  new 
exampleH  of  evidence  that  would  enhanca 
assessment  aubmisiiuna.  we  will  amend  this 
Informational  list. 

Example*  of  Evideacs  of  FofttigD  Availability 

The  Export  Adminwtration  Art  of  197<).  as 
amended,  requires  that  four  cntena  br  met  to 
prove  foreign  avaiUbiliiy  The  four  cntena 
are:  available-ln-faci.  from  a  non-U  S  sourcp, 
in  sufficient  quantity  ami  of  comparable 
quality. 

A  vaiJab/0-fn  Fact 

— Evidence  of  marketing  of  a  comparable 

foreign  product  in  a  pftxtcribed  country 

le.ft..  an  advertisetnenl  in  the  media  of  the 

proacnbed  country  that  the  commociiiy  is 

for  lalet; 
— Copies  of  s«les  receipts  demanslruting 

sales  to  proscribed  countries; 
— The  terms  of  a  contract  under  which  the 

commodity  has  been  or  is  being  sold  to  a 

proacnbed  country: 
— Information  from  a  named  foreign 

government  official  that  it  will  not  deny  the 

sate  of  an  item  it  produces  to  a  proscribed 

country  in  accordance  with  its  law*  and 

regulations; 
— Information  from  ■  named  company  ofTicifll 

that  the  company  legally  can  and  would 

sell  an  item  it  produces  lo  a  proscribed 

country: 
— Evidence  of  actual  shipments  of  the 

product  to  proicnbed  countries  (e.g., 

shipping  documents,  photographs,  newt 

rt'porti): 
—  An  eyewitness  rt-pcui  of  auch  Items  in 

operation  in  a  proAcntied  country: 
—Evidence  of  sdles  or  technical  service 

personnel  m  a  proscribed  country; 
— Evidence  of  productioD  within  a  proscribed 

country; 
— Evidence  of  the  Hem  bt'ing  exhibited  at  a 

trade  fair  in  a  proscribed  country: 
— A  copy  of  the  e3cpor1  control  laws  or 

regulations  of  the  nurce  country  which 

shows  that  the  product  is  not  controlled, 

S'un  US.  S^yurce 

—A  Uat  of  0OD-U.S.  (COCOM.  non-COCOM. 
or  proscribed  countnes)  manufacturers  of 
the  item; 

—A  report  from  a  reputable  source  of 
information  on  Commercial  relationships 
that  a  foreign  manufacturer  is  not  linked 
financially  or  edminiatrativety  with  a  U  S 
company. 
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—A  lift  of  the  componenu  in  the  U.S.  and 
non-U  S.  item«  indicating  model  numbers 
and  their  sources; 

—A  schematic  of  the  non-U.S.  item 
identifying  the  components  and  their 
sources: 

— Evidence  that  the  commodity  is  a  direct 
product  of  non-U.S.  technology  (e.g..  a 
patent  law  suit  lost  by  a  US  producer,  a 
foreign  patent). 

—A  list  of  producers  of  a  similar  commodity 
and  evidence  of  indigenous  technology, 
production  facilities,  the  capabilities  at 
those  facilities,  and/or  distnbuuon  of  the 
commodity: 

— Evidence  that  the  parts  and  components  of 
the  item  are  of  non-U.S.  origin  or  arc 
exempt  from  U.S.  export  licensing 
requirements  by  (he  Parts  and  Components 
provision  (Section  378.12). 

Sufficient  Quantity 

— Evidence  thai  non-U  S,  sources  have  the 

Mem  in  serial  production; 
—Evidence  that  the  item  or  its  manufacture  is 

used  in  civilian  applications  in  proscribed 

countries: 
— Evidence  that  a  proscribed  country  is 

marketing  in  the  West  a  comparable 

product  of  lis  manufacture: 
— Evidence  of  excess  capacity  in  a 

proscribed  country's  production  facility: 
— Evidence  that  proscribed  countries  have 

not  targeted  the  commodity  or  are  not 

seekUlg  to  purchase  it  in  the  West. 
— A  proscribed  country's  official  or  a 

knowledgeable  source's  estimate  of  the 

proscribed  country's  needs: 
—A  trade  paper  anlaysis  of  the  worldwide 

market  (i.e..  demand,  production  rate  for 

the  cottunodity  for  various  manufacturers. 

plant  capacities,  installed  tooling,  monthly 

production  rales,  orders,  sales  and 

cumulative  sales  over  S-e  years). 

Comparable  Quality 

— A  sample  of  the  non-U.S.  product; 

— Operation  or  maintenance  manuals; 

—Records  or  a  statement  from  a  user  of  the 
non-U.S  product: 

— A  comprehensive  evaluation  of  the  U.S. 
and  non-U.S.  product  by  a  western 
producer  or  purchaser  of  the  product,  a 
recognized  expert,  trade  publication,  or 
independent  laboratory; 

—A  comparative  list  identifying,  by 
manufacturer  and  model  numbers,  the  key 
performance  components  and  the  material 
used  in  the  product  that  qualitatively  affect 
Ihe  performance  of  the  U.S.  and  non-U.S. 
products: 

— Evidence  of  the  interchangeability  of  (he 
U.5.  and  non-U.S.  products; 

— Published  specifications  for  the  U.S  and 
non-U.S.  products; 

— Evidence  of  the  competitiveness  of  the  non- 
U.S,  product  in  the  world  market  (e.g..  sales 
contracts,  repeat  purchases,  orders); 

— Patent  descriptions  for  the  U.S.  and  non- 
U.S.  products; 

— Evidence  (hat  the  U.S.  and  non-U.S.  items 
meet  a  published  industry  or  universal 
standard: 

— A  report  or  eyewitness  account,  by 
deposition  or  otherwise,  of  the  nDQ-U.S 
prixlurl's  operation; 


— Evidence  concerning  the  non-U.S 
manufacturers'  corporate  reputation, 
history,  and  track  record. 

—Comparison  of  the  US  and  non-U5,  end- 
producl(8)  made  from  a  specific  commodity 
toolfsl.  technical  data  or  a  device. 

Dated:  September  9. 1988. 
MicJuel  E.  Zachoria, 
Assistant  Secretary  for  Export 
Administration. 

|FR  Doc  88-20994  FUed  9-15-88:  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Pari  1926 

Occupational  Safety  and  Health 
Regulations  for  Construction 

CFR  Correction 

A(  44  FR  8618.  Feb.  9. 1979.  the 
Occupational  Safety  ami  Health 
Adminislration  republished  the 
i^gulationB  in  29  CFR  192B.302(e)  on 
standards  forpuwder-acmated  hand 
tools.  Beginning  with  the  July  1, 1983. 
revision  of  Title  29  (Part  1920  to  End)  of 
the  Code  of  Federal  Regulations,  the 
word  "powder"  was  inadvertently 
changed  to  "power"  in  §  1926.302(e). 

In  the  July  1. 198".  revision  of  Title  29 
(Part  1926)  of  the  Code  of  Federal 
Regulations,  on  page  115.  columns  one 
and  two.  paragraphs  (e)  heading,  (e)(1). 
and  (e)(12)  of  {  1926.302  continued  to  be 
published  incorrectly. 

§1926.302    ICorrected) 

The  words  "power-actualed"  should 
read  "powder-acluated  "  in  the  heading 
of  paragraph  (e).  the  last  line  of 
paragraph  (e)(1).  and  Ihe  Srsl  line  of 
paragraph  (e)[12). 

eiujNC  cooc  i$avoi-o 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IFRL-343S-71 

Approval  and  Promulgation  of 
Implementation  Plan,  State  of 
Louisiana;  Good  Engineering  Practice- 
Stack  Height  Regulations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rulemaking. 

summary:  This  Federal  Register  notice 
approves  Louisiana  Air  Quality 
Regulations,  LAC  33;  Pari  III,  Section 


921,  "Stack  Heights"  (formerly  Sections 
17.14.1— 17.14.3).  for  "Good  Engineering 
Practice-Stack  Height"  (GEP-SH)  and 
Dispersion  Techniques.  Although  the 
EPA  generally  approves  the  Louisiana 
stack  height  rules  on  the  grounds  thai 
the  Slate  satisfies  the  requirements  of  40 
CFR  Part  51.  the  EPA  also  provides 
notice  that  this  action  may  be  subject  to 
modification  when  EPA  completes 
rulemaking  lo  respond  to  the  decision  in 
A7LDC  v.  Thomas.  838  F.2d  1224  (D.C. 
Cir.  1988).  This  GEP-SH  SIP  revision 
implements  Section  123  of  the  Clean  Air 
Act  as  amended,  and  Federal 
regulations  at  40  CFR  Pan  51.  and 
enables  the  Slate  to  ensure  that  the 
degree  of  emission  limitation  required 
for  the  control  of  any  air  pollutant  under 
its  SIP  is  not  affected  by  that  portion  of 
any  stack  height  which  exceeds  GEP-SH 
or  by  any  other  dispersion  technique. 
DATE:  This  action  is  effective  on  October 
17,  1988. 

ADORESSCS:  Copies  of  the  State's  final 
submittal  and  EPA's  Technical  Support 
Document  may  be  obtained  by  writing 
to: 

Chief.  SIP  New  Source  Section.  Air 
Programs  Branch.  Air,  Pesticides  and 
Toxics  Division.  Environmental 
Protection  Agency.  Region  6. 1445 
Ross  Avenue.  Dallas.  Texas  75202. 
Telephone'  (214)  655-7214,  or 

.^dmmistralor.  Louisiana  Air  Quality 
Division,  Louisiana  Department  of 
Fjivironmental  Quality,  325  North 
Fourth  Street  P  O  Box  44096,  Baton 
Rouge.  Louisiana  708O4,  Telephone: 
(504)  342-1206, 

FOB  FURTHER  INFORMATION  CONTACT. 

Mr.  J.  Behnam.  P.E,;  Environmental 

Protection  .Agency,  Region  6. 1445  Ross 

Avenue,  Dallas.  Texas  75202,  Telephone: 

1214)655-7214, 

SUPPl£MENTARY  INFORMATION:  On  )u!y 

IB.  1986.  the  Governor  of  Loui-iiana 
submitted  a  copy  of  the  Louisiana  GEP- 
SH  Air  Quality  Regulations.  Sections 
17.14  1-17,14.3  (now  LAC  33:  Part  III, 
Section  921],  adopted  by  the  Secretary 
of  the  Department  of  Environmental 
Quality  (LDEQ)  on  May  20. 1986.  as  a 
proposed  SIP  revision  together  with 
supporting  documents.  With  one 
exception.  EPA  determined  that  the 
LDEQ  GEP-SH  regulations  were 
equivalent  to  the  Federal  regulations 
found  at  40  CFR  SllOOIz),  40  CFR 
51.100(ffHk)'),  40  CFR  61,164.  and, 
indeed,  were  largely  identical  thereto 
except  for  minor  changes  to 
accommodate  the  State's  regulatory 
format.  Based  upon  this  evaluation.  EPA 
proposed  in  a  Federal  Register  notice  of 
August  7, 1987  (51  FR  29392)  to  approve 
the  Louisiana  slack  height  regulations  if 
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the  State  fir»t  corrected  a  minor  clerical 
deficiency  in  Section  17.14J  (now  LAC 
33:  Part  DL  Section  1E1(C)|  of  the  SUte 
reguJationa.  No  commenta  were  received 
on  the  propoaal  notice. 

In  the  notice  of  the  propoaed 
rulemaking.  EPA  specifically  stated  that, 
with  one  exception.  Section  17.14.3  |now 
LAC  33:  Part  m.  Section  921(C))  of  the 
State  regulations  replicated,  and  thus 
satisfied  the  requirements  of  40  CFR 
51 164  for  new  source  review  programs. 
This  Federal  regulation  retjuiree  that 
"before  a  State  issues  a  permit  to  a  new 
or  modified  source  based  on  a  good 
engineering  practice  stack  height  that 
exceeds  the  height  allowed  by  40  CFR 
5M0O(ii)  (1)  or  (2).  the  State  must  notify 
the  public  of  the  availability  of  the 
demonstration  study  and  must  provide 
opportunity  for  public  hearing.  There 
was  an  apparent  clerical  error  in  Section 
17  14.3  [now  LAC  33:  III.  Section  921(C)1 
insofar  as  it  failed  to  include  a  reference 
to  subsections  (1)  or  (2)  of  Section 
17  14.1(e)  [now  LAC  33:  Part  m.  Section 
921(A).  "Good  Engineering  Practice 
(GEP)  Slack  Height  1  or  2"),  the 
equivalents  of  subsectjons  (1)  and  (2)  of 
40  CFR  51.iao(ii).  A«  a  result  of  this 
inadvertent  oversight,  the  State 
regulation  incorrectly  suggested  that 
there  is  an  approvable  method  for 
determining  GEP-SH  other  than  those 
prescribed  by  40  CFR  51.100(11)  and 
Section  17.14.1(e)  (now  LAC  33:  m. 
Section  a21(A)  "Good  Engineering 
Practice  (GEP)  Suck  Height")  and  that 
new  or  modified  source  emiasion 
limitations  developed  pursuant  to 
Section  17.14.1.(el(3)  (now  LAC  33:  Part 
111.  Section  921(A)  "Good  Engineering 
(GEP)  Stack  Height  3")  need  not  be 
subjected  to  public  review.  The  EPA 
required  that  the  Stale  amend  this 
section,  conaistent  with  the 
reqiuremenu  of  40  CFR  51.164,  before 
final  approval  of  GEP-SH  SIP  revision. 
In  the  interim,  the  EPAs  stack  height 
regulations  were  ciiallenged  in  NRDC  v. 
Thomas.  838  F.2d  1224  (D.C  Cir.  1988). 
On  January  22. 1966.  the  U.S.  Appeals 
Court  for  the  D.C.  Circuit  iaaued  it» 
decision  affirming  die  regulations  in 
large  part  but  remanding  three 
provisions  to  the  EPA  for 
reconsideration.  These  provision*  are: 
(1)  Grandfathering  pre-October  11, 1983, 
wiihin-formula  stack  height  increases 
from  demonstration  requirements  [40 
CFR  51.10O(kk)(2));  (2)  dispersion  credit 
for  sources  originally  designed  and 
constructed  with  merged  or  multiflue 
stacks  (40  CFR  51.1(XXhH21(iiKA)|:  and 
(3|  Grandfathering  pre-1979uae  of  the 
refmed  H  +  1.5L  formula  (40  CFR 
51.100(ii)(2)). 


Smce  the  poblicadon  of  the  proposed 
rulemaking,  the  Louisiana  Department  of 
Environmental  Quality  has  revised  the 
State  regulations  to  correct  the 
deficiency  which  waa  identified  in  the 
proposed  notice  of  August  7. 1987  On 
January  8. 1988.  the  Governor  of 
Louisiana  submitted  the  revised 
Louisiana  GEP-SH  Air  Quality 
Regulations,  adopted  by  the  Secretary  of 
the  LDEQ  on  December  20. 1987.  as  a 
proposed  SIP  revision  to  the  EPA.  The 
EPA  has  reviewed  this  submittal  (the 
revised  regulations)  and  has  delennmed 
that  the  State  CEP-SH  regulations  are 
equivalent  to  the  Federal  slack  height 
requirements  and  meet  the  provisions  of 
the  New  Source  Review  program 
adequately.  Therefore.  EPA  is  now 
approving  the  Louisiana  GEP-SH 
regulations.  LAC  33:  Part  Ul,  Section  921, 
as  a  revision  to  the  Louisiana  SIP. 

Although  the  EPA  generally  approves 
Louisiana's  slack  height  rules  on  the 
grounds  that  the  State  satisfies  the 
requirements  of  40  CFR  Part  51.  the  EPA 
also  provides  notice  that  this  action  may 
be  subject  to  modification  when  EPA 
completes  rulemaking  to  respond  to  the 
decision  in  NRDC  v.  Thomas.  838  F.2d 
1224  (D.C  Cir.  1988)  If  the  EPAs 
response  to  the  NRDC  remand  modifies 
the  luly  8. 1985.  regulaUons.  the  EPA  will 
notify  the  Stale  of  Louisiana  thai  its 
rules  must  be  changed  to  comport  with 
the  EPA's  modified  requirements.  This 
may  result  in  revised  emissions 
limitations  or  may  affect  other  actions 
taken  by  the  State  of  Louisiana  and 
source  owners  or  operators. 

The  Office  of  Maoagment  and  Budget 
has  exempted  this  rule  from  the 
requirementa  of  section  3  of  Executive 
Order  12291. 

Under  section  307|b)(l)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  IS.  1968.  Thia 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
iSee307(b|(2).| 

Under  5  U.S.C.  B05(b).  I  certify  thai 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone.  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Incorporation  by  reference,  and 
Hydrocarbooa. 


Dated:  Auguil  ZS.  19m. 
Lae  M.  Tliomas, 

Adminrsuvtor. 

PART  52-tAIIENOEOl 

Title  40,  Part  52  of  the  Code  of  Federal 
Regulationa  is  amended  as  follows; 

Subpart  T— Louisiana 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

AutlMrily:  42  U.S.C.  74m-7(MZ 

Z  Section  52.970  is  amended  by 
adding  paragraph  {c)(45)  to  read  as 

follows: 

;  52.970    Identification  ol  plan. 


(c)  •  •  • 

(45)  On  January  6. 1988,  the  Governor 
of  Louisiana  submitted  a  revision  to  the 
Slate  Implementation  Plan  (SIP)  that 
contained  Air  Quality  Regulations.  LAC 
33  Part  Ul.  Section  921,  Stack  Heights, 
as  adopted  by  the  Secretary  of  the 
Department  of  Environmental  Quality 
on  December  20. 1987  Section  921.  Stack 
Heights,  enables  the  State  to  ensure  that 
the  degree  of  emission  limitation 
required  for  the  control  of  any  air 
pollutiuil  under  its  SIP  is  not  affected  by 
that  portion  of  any  stack  height  which 
exceeds  GEP  or  by  any  other  dispersion 
technique. 

(i)  Incorporation  by  reference. 

(A)  Louisiana  Air  Quality 
Regulations— LAC  33:  Part  III.  Section 
921,  Slack  Heights,  as  adopted  by  the 
Secretary  of  the  Department  of 
Environmental  Quality  on  December  20. 
1987. 

(ii)  Other  material — none. 

3.  A  new  i  S2.990  is  added  as  follows: 

;  52.990    Stack  hetgM  rsgutrton*. 

The  State  of  Louisiana  haa  committed 
to  submit  to  EP.^  a  SIP  revision 
whenever  a  new  or  revised  emission 
limitation  for  a  specific  source  exceeds 
the  height  allowed  by  Section  921(A) 
"Good  Engineering  Practice  (GEP)  Stack 
Height  1  or  2"  of  the  State  regulations.  A 
letter  from  the  Secretary  of  Louisiana 
Department  of  Environmental  Quality, 
dated  September  23. 1966.  stated  that 

In  specific  the  Stale  rej^ulation.  Section 
17  14  J  (now  lAC  33:  Part  Ul.  Section  921(8)]. 
providea  that  the  deftree  of  emission 
timitalion  required  of  any  source  for  control 
of  any  air  pollutant  must  not  be  affected  by 
so  much  of  any  Bour*:e  8  stack  height  that 
•exceeds  good  engineennR  pracbce  or  by  any 
fjther  diBpemion  technique  In  reference  to 
this  requirement,  the  Louisitina  Department 
of  Environmenlfll  Quality  or  the 
Administrative  Auliwnly  will  submil  to  ETA 
a  SIP  revision  whenever  the  Ixiuisiena 
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Departmaol  of  EnvirxMuneota]  Quality  adapts 
a  new  or  revised  emiasion  limitation  for  a 
specific  source  that  is  based  on  a  stack  height 
that  exceed!  the  height  allowed  by  Section 
17 14  Hejfl)  (now  LAC  33:  Part  VI  Section 
921 1  A)  "Good  Engineering  Practice  IGH*) 
Stack  Height  1"1  or  Section  17.14.1(el(2)  (now 
LAC  33:  Part  Ul.  SecUon  921|A1  "Good 
Eoguuienng  PracUcc  (GEP)  Stack  Height  2'  J 

im  Doc  88-19780  Filed  9-15-B8:  g:45  am] 


40  CFR  Part  52 

IFRL-3447-21 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massacliusetts;  Disapproval  of  Final 
CompKartce  Date  Extension  lor 
AutoraobH*  Surface  Coating 

AQENCT:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  disapproving  a  State 
Implementabon  Plan  revision  submitted 
by  Ihe  Commonwealth  of  Massachusetts 
to  extend  the  final  compliance  date  in 
the  automobile  surface  coating 
regtUation  for  topcoat  and  final  repair 
applications  from  December  31. 19S5  to 
August  31. 1987.  This  disapproval  will 
not  increase  or  decreaae  emissions  from 
the  one  automobile  surface  coating 
source  located  in  the  Commonwealth. 
the  General  Motors  facility  in 
Framingha.Ti.  The  final  compliance  dale 
for  automobile  surface  coating,  topcoat, 
and  final  repair  applications  will  remain 
December  31. 1985.  The  intended  effect 
of  this  action  is  to  disapprove  the 
Commonweaith'a  request  and  thereby  to 
ensure  reasonable  further  progress 
towards  the  attainment  of  the  ozone 
standard  by  the  applicable  deadline  of 
December  31. 1987,  as  required  under 
section  172  of  the  Clean  Air  Act. 
EFFECTTVt  DATE  This  rule  will  become 
effective  on  October  17. 1988. 
ADDRESSES:  Copies  of  the  documents 
rplevanl  to  this  action  are  avadable  for 
public  inspection  daring  normal 
business  hours  at  the  U.S. 
Environmental  Protection  Agency.  JFK 
Federal  Building.  Room  2311.  Boston. 
MA  02203:  and  the  Massachusetts 
Department  of  EnvL-onmental  Quality 
Engineering,  Division  of  Air  Quality 
Control.  One  Winter  Street.  BIh  floor. 
Boston.  MA  02108. 

FOR  FURTMER  INKMUUTION  CONTACT: 

Cynthia  L  Greene  (617)  565-3244.  FTS 

835-3244. 

SUPFLBCHTANy  INFORHATtOK  On 

December  Z  1986  (51  FK  43394),  EPA 
published  a  Notice  of  Profiosed 
Rulemaiting  (NPR)  to  disapprove  a 


Massachusetts  State  Implementation 
Plan  (SIP)  revision  submitted  by  the 
Department  of  Environmental  QuaUty 
Engineering  (DEQE).  That  revision 
would  have  extended  the  final 
compliance  dale  to  August  31. 1987  from 
December  31. 1985  in  the  automobile 
surface  coating  regulation.  The 
comphance  date  of  December  31. 1985 
was  approved  as  part  of  the  SIP  on 
Seplember  16, 1980  (45  FR  61293). 
General  Motors  Corporation  (CM)  in 
Framingham  is  the  only  automobile 
surface  coating  operation  in 
Massachusetts  TTie  revision  and  EPAs 
rationale  for  disapproval  were 
explained  in  the  NPR.  Explanations  of 
two  major  reasons  for  the  disapproval 
action  are  provided  in  detail  below. 
followed  by  bnef  restatements  of  five 
ddditiona)  reasons. 

First,  an  EPA  October  2a  1981  (46  FR 
51386)  policy  statement  (the  PoUcy) 
provided  States  with  information  on  the 
approvability  of  the  extension  of 
compliance  schedule  dates  for 
eutomobde  assembly  plant  paint  shop 
operations.  That  Policy  also  established 
the  cntena  the  Agency  would  use  in 
reviewing  any  extension  requests.  One 
of  those  cntena  was  to  assure  continued 
compliance  with  the  requirement  of 
Section  172  of  the  Oean  Air  Act  (the 
Act)  for  the  implementation  of 
reasonably  avadable  control  technology 
(RACT)  as  expeditiously  as  practicable. 

Here.  DEQE  and  GM  have  failed  to 
show  that  the  earbest  precticable  time 
for  compliance  was  August  31.  1987. 
Indeed  the  available  evidence  indicates 
strongly  that  comphance  by  December 
31. 1985  was  practicable.  For  a  detailed 
discussion  of  this  evidence  see  the 
technical  support  document  (TSD)  for 
this  scclion.  (A  copy  of  the  TSD  may  be 
obtained  from  the  EPA  Regional  office 
li.sted  m  the  ADDRESSES  section  of  this 
notice  )  For  this  reason.  EPA  is 
disapproving  the  revision  submitted  by 
the  DEQE  to  extend  the  compliance  date 
in  the  Butomobde  surface  coating 
regulation  of  the  Massachusetts  SIP. 

Second,  any  deferral  of  the 
compliance  date  must  be  consistent  with 
the  statutory  requirement  of  section 
172tb)(2)  of  the  Act  that  nonattaiiunent 
area  Slt^  provide  for  impiementaUon  of 
all  reasonable  available  control 
measures  as  expeditiously  as 
practicable.  The  latter  requirement  is 
explained  above  and.  by  itself,  is 
adequate  to  disapprove  Ihe  DEQE's  SIP 
revision  request  for  an  extension.  With 
regard  to  the  former  requirement 
granting  an  extension  for  GM  in 
Framingham  would  allow  VOCs. 
precursors  to  ozone,  to  be  emitted  that 
the  State's  ozone  attainmeat  plan  relied 
upon  for  mamtaining  RFP  and  for 


demonatratmg  altainmeni  by  December 
31. 1987. 

The  five  additional  reasons  for 
disapproval,  as  slated  in  the  .VPR  and 
elaborated  on  now.  are: 

1.  The  Policy  allowed  deferral  of 
compliance  dates  for  automobile  paint 
shop  operabons  in  order  to  implement 
more  cost-effective  control  methods  In 
its  submittal,  the  DEQE  did  not 
dtxniroenl  that  the  constroction  of  a  new 
paint  shop  with  inanerators  is  a  more 
cost-effective  conb^l  method  than  the 
Installation  of  abatement  equipment  on 
the  existing  lacquer  topcoating  Imes. 

2  The  Policy  allowed  postponement 
of  comphance  dates  for  further 
development  of  coating  technology. 
However,  other  means  of  complying 
such  as  coatings  and  mcineration 
technologies  had  already  been 
developed  when  DEQE  submitted  its  SIP 
revision  request  In  fact  CM 
Framingham  was  not  even  considering 
developing  basecoat/dearcoat  (BC/CC) 
technology  for  Framingham  until  1985. 
Therefore,  GM  cannot  aigue  that  it 
needed  the  additional  tv\'o  years  to 
develop  these  technologies. 

3.  The  Policy  does  not  allow  an 
increase  in  emissions  from  the  source 
during  Ihe  deferral  of  Ihe  compliance 
dates.  The  DEQE  submittal  predicted 
that  emissions  from  the  Framingham 
paint  shop  would  increase  above  1964 
actual  emissions  thereby  making  it 
inehgible  for  the  deferral.  Although  i.T 
other  submittals  and  in  comments  on  the 
NTR  from  DEQE  it  has  been  slated  that 
the  emissions  will  in  fact  not  increase, 
the  DEQE  has  not  submitted  a  permit 
with  legally  enforceable  conditions 
restricting  GM  from  increasing  its 
emissions. 

4.  The  Policy  states  that  any 
modifications  mu.st  be  designed.to  be 
capable  to  use  a  new  generaboil  of  low- 
solvent  coatings  (i.e..  low-solvent/ 
water-based  coalings).  Neither  the  SIP 
revision  nor  the  NSR  permit  application 
demonstrates  that  the  proposed  new 
paint  shop  will  be  capable  of 
implementing  the  new  generation  of 
low-solvent  technology, 

5.  The  DEQE  slated  that  GVfs 
emissions  from  the  new  paint  shop 
would  not  affect  the  Stale  s  abdily  to 
demonstrate  a  35%  reduction  in 
emissions  of  VOCs  This  percentage  was 
used  m  the  1982  SIP  to  demonstrate 
attainment  with  the  ozone  standard  in 
the  Boston  SIP  analysis  area.  However. 
in  its  December  30. 1985  submittal  of  this 
SIP  revision  request,  the  DEQE  included 
a  19S3  RFP  report  that  lacked  the 
comphance  status  of  VOC  sources  and 
the  linear  reduction  graphs  that 
demonstrate  a  straight  line  progression 
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towards  attainment.  To  consider  the 
deferral  of  compliance  dates,  complete 
documentation  that  RFP  would  be 
maintained  despite  a  compliance  date 
extension  for  the  Framingham  facility,  is 
necessary.  The  complete  RFP  report  for 
1983  was  submitted  on  June  4. 1986  and 
it  did  show  that  the  Boston  SIP  analysis 
area  was  on  RFP  through  1983.  However 
on  June  30. 1987  the  DEQE  submitted  its 
1985  RFP  report  and  the  report  showed 
for  the  Boston  SIP  analysis  area  that 
RFP  had  not  been  maintained  as  the 
December  31. 1985  attainment  target  had 
not  been  met. 

EPA  received  six  letters  of  public 
comments  on  the  NPR  that  are 
addressed  below. 

Public  Commeats 

Two  letters,  one  from  a  Framingham 
resident  and  the  other  from  a 
Frammgham  neighborhood  association, 
offered  general  comments  in  support  of 
EP.A's  proposed  disapproval.  Two  other 
letters  of  comment,  from  individuals 
with  family  members  who  work  at  GM. 
asked  that  EPA  take  into  consideration 
the  commitments  the  company  has  made 
to  Framingham  and  the  emploiTnent 
security  of  its  workers.  The  two 
remaining  letters,  from  CM  and  the 
DEQE.  contained  several  issues  which 
are  addressed  below.' 

General  Motors'  letter  of  comment, 
dated  December  23. 1986.  raised  seven 
issues. 

Issue  So.  1.  The  Pohcy  does  not 
require  the  State  to  document  that 
construction  of  a  new  paint  shop  with 
incinerators  is  more  cost  effective  than 
controlling  the  lacquer  lines. 

Issue  So.  1  Answer.  The  Clean  Air 
Act  requires  the  implementation  of 
RACT  as  expeditiously  as  practicable. 
In  order  for  a  state  to  obtain  approval  of 
a  compliance  date  extension,  it  must 
demonstrate  that  RACT  would  be 
expeditiously  implemented  under  the 
extension. 

To  do  so.  the  state  must  demonstrate 
the  impracticability  of  meeting  the  initial 
deadline,  j.B:.  in  this  case,  that  control  of 
the  lacquer  lines  through  add-on 
controls  by  the  compUance  deadline 
was  impracticable.  Establishing  that  the 
construction  of  a  new  paint  shop  with 
incinerators  is  more  cost-effective  than 
retrofitting  the  lacquer  Unes  with  add-on 
controls  would  be  one  way  lo 
demonstrate  impracticability  of  meeting 
the  initial  compliance  date.  This 
showing  would  be  in  keeping  with  the 
Policy  which  sought  to  allow  automobile 


'  Retpontet  to  adiidcnal  commentj.  whicfa  wer» 
received  aher  the  cipte  ol  the  public  comment 
penod.  3pp«ar  in  the  technical  lupport  documvnl  for 
thtsrule 


surface  coatmg  companies  to  avoid  the 
costs  of  add-on  controls  when 
reasonable  less  costly  alternative 
solutions  were  possible. 

GM  tailed  to  demonstrate  that 
construction  of  a  new  paint  shop  with 
incinerators  is  a  more  cost-effective 
compliance  technique  than  control  of  the 
lacquer  lines.  Therefore.  GM  failed  to 
demonstrate  that  the  latter  technique 
was  impracticable.  More  broadly.  GM 
has  failed  to  show  that  it  would  have 
been,  from  the  standpoint  of  the  origmal 
adoption  of  the  relevant  emissions 
limitations,  impracticable  for  the 
company  lo  bring  the  relevant  coating 
lines  into  compliance  with  those 
hmitations.  Instead,  several  shifts  in 
corporate  strategy,  rather  than  any 
impediment  mherenl  in  the  limitations 
themselves,  appear  to  have  prevented 
timely  compliance  These  shifts  in 
corporate  strategy  Are  outlined  in  the 
TSD  prepared  by  EPA  on  today's  action. 

Issue  No.  2:  General  Motors  believes 
that  its  July  8,  1982  and  Novembpr  20. 
1984  requests  for  an  exfension  lo 
December  31. 1987  to  meet  RACT  fulfill 
the  Policy  critena  to  meet  RACT  "as 
expeditiously  as  practicable". 
Additionally.  GM  alleges  that  the  Pohcy 
does  not  require  documentation  of  the 
impracticability  of  meetmg  the  SIP 
compliance  date  deadline. 

issue  No.  2  Answer  GM  never 
followed  through  to  the  point  of  having 
the  DEQE  conduct  a  public  hearing  and 
submit  a  SIP  revision  to  EPA  requesting 
a  compliance  date  extension  until  it 
wrote  to  DEQE  on  |une  7, 1985  and 
submitted  •  permit  apphcation  lo 
construct  a  new  paint  shop  on  August  7. 
1985.  As  previously  stated,  the  DEQE 
conducted  a  public  hearing  on  its 
proposal  to  grant  that  request  on 
December  16.  1985  and  submitted  the 
SIP  revision  to  EPA  on  December  30. 
1985.  As  explained  in  more  detail  in  the 
TSD.  submittal  of  a  SIP  revision  request 
on  December  30. 1985  to  extend  the 
effective  Decen^ber  31. 1985  compliance 
date  strongly  suggests  that  the  inability 
to  comply  by  December  31. 1985  was  not 
due  to  any  difficulties  inherent  in  the 
applicable  emission  limitations,  but  to 
tardiness  in  attempting  lo  meet  them. 

The  argument  that  GM  does  not  have 
to  show  impracticability  is  without 
merit.  A  key  teat  of  the  approvability  of 
a  compliance  dale  extension  is  whether 
compliance  with  the  ongmal  deadlines 
was  impracticable  from  the  start. 
Evidence  of  such  impracticability  could 
include  the  fact  of  noncompliance, 
coupled  with  a  showing  of  strenuous 
good  faith  efforts  to  comply 
Impracticabdity  might  also  be  shown  by 
a  demonstration  that  the  premises 
underlying  the  original  deadline  were 


flawed.  Here,  however,  the  company  has 
been  unable  lo  show  that  it  struggled  to 
meet  the  emission  limits  on  time.  In 
GM"s  December  23.  1986  comment  letter 
to  Louis  F.  Gitto.  Director  of  the  EPA 
Region  1  Air  Management  Division.  GM 
points  out  that  the  future  of  the 
Framingham  operation  was  uncertain 
and  suggests  that  that  uncertainty 
justified  its  failure  to  commit  resources 
lo  achieving  timely  compliance.  But  such 
uncertainty  is  not  an  adequate 
justification  in  the  context  of  the  current 
Clean  Air  Act  which  requires  the 
implementation  of  reasonable  controls 
as  expeditiously  as  practicable  to  assure 
attainment  by  the  end  of  1987, 
Moreover,  the  company  does  not  cldim 
that  the  original  deadline  was  flawed  in 
Its  premises  Indeed,  the  company  itself 
sought  and  approved  the  very  degree  of 
forbearance  that  the  onginal  deadline 
represents.  CM  and  the  State  and 
Temlonal  Air  Pollution  Program 
Admmistrators  [ST.APPA)  successfully 
ncRotiated  with  EPA  in  1978  to  relax  the 
automobile  surface  coating  compliance 
schedule  to  a  nationally  consistent 
phased-in  extended  compliance 
schedule.  Additionally,  in  comments  at 
the  DEQE  public  hcanng  on  the  1979 
origmal  SIP  revision  for  automobile 
surface  coating.  GM  Framingham 
supported  the  STAPPA  negotiated 
schedule.  Therefore,  impracticability  is 
a  pertinent  showing  and  GM  failed  lo 
make  that  showing, 

Issue  No.  3:  The  Policy  does  not 
require  documentation  that  a 
compliance  coating  technoIog>'  has  not 
yet  been  developed  Additionally  EPA's 
assertion  that  BC/CC  lechnulogy  has 
been  demonstrated  is  mconsislent  with 
EPA's  position  espoused  in  its  Issuance 
of  innovative  tpchnology  waivers. 

Issue  No.  3  Answer  The  Policy 
allowed  for  extensions  for  the  further 
development  of  coating  technology  and 
more  cost-effective  compliance 
techniques  to  achieve  RACT.  Although 
EPA  acknowledged  in  the  Policy  that 
BC/CC  coating  technology  was  still 
being  developed  at  specific  plants,  that 
technology  was  not.  and  is  not.  the  only 
compliance  technique  available  to  meet 
RACT  requirements.  As  GM  had 
origmally  proposed,  abatement  by 
incmeralion  could  bring  the  topcoat  and 
final  repair  lines  into  compliance. 
Additionally,  all  of  the  New  Source 
Performance  Standard  fNSPS)  waivers 
(10)  expired  on  December  31. 1986. 
Those  waivers,  only  allowed  extensions 
to  December  31,  1986  for  development  of 
lower  solvent  BC/CC  to  meel  NSPS  and 
not  RACT  requirements  at  specific 
plants.  Considenng  the  1986  end  dale  for 
the  NSPS  waivers  and  the  late  request 
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by  GM  for  its  Framingham  plant.  EPA 
cannot  approve  the  State's  request  to 
grant  GM  additional  time  to  develop 
BC/CC  (ecJinology  at  its  Framingbun 
plant. 

Issue  No.  4:  GM  believes  actual 
emissions  will  decrease  during  the 
exteosion.  not  increase. 

Issue  No.  4  Answer.  EPA  cannot 
assure,  as  Ihe  Policy  requires,  that  the 
Framingham  facility  wiU  nol  increase  its 
emissions  during  the  extension  based  on 
GM's  "belier*  that  the  emissions  wUl 
decrease.  The  DEQE  would  have  to 
impose  operating  restrictions  on  GM 
and  submit  them  lo  EPA  for  approval  in 
order  to  legally  ensure  thai  emissions 
would  not  increase.  No  such  legaUy 
enforceable  operating  restnctions  lo 
limit  its  emissions  have  been  submitted 
to  EPA, 

Issue  No.  5  GM  has  demonstrated 
that  tlie  Framingham  BC/CC  facility  is 
designed  lo  use  low-solvent  tpchnologj'. 

Issue  No.  5  Answer  The  Policy 
required  that  EPA  assure  that  nfants 
modified  to  sccommodale  BC/CC  paint 
systems  will  be  capable  of  subsequent 
adoption  of  "the  new  generation  of  low- 
solvent  coatings."  EPA  interprets  this 
language  of  the  Polic>'  lo  mean  low- 
solvent  and  water-based  coatings.  This 
interpretation  is  reasonable,  particularly 
given  the  fact  that  many  water-based 
coatings  contain  a  small  amount  of 
VOC.  In  order  to  meet  this  requirement. 
GM  would  have  to  mclude  an  extra 
vestibule  in  its  painl  shop  design  at  the 
end  of  the  topcoat  ovens  !o  ensure  that 
the  paint  shop  would  be  able  to 
accommodate  the  additional  drying  time 
that  is  required  of  water-based  coatings. 
GM  has  not  submitted  such  a  design  or 
other  methods  of  accommodation. 
Issue  No.  ft  GM  asserts  that  the 
extension  should  be  allowed  because 
the  Commonwealth  of  Massachusetts 
has  an  approved  1962  Oxone  and 
Carbon  Monoxide  SIP  with  an  approved 
attainment  demonstration  for  the  Boston 
SIP  analysis  area  (of  whirii  Framingham 
is  a  port).  The  DEQE  concluded  in  its 
Decision  Memorandum  for  the  SIP 
revision  that  air  quality  would  not  be 
adversely  affected  by  the  compiiurce 
date  extension.  Additionally,  the 
Commonwealth  of  Massachusetts 
submitted  ■  complete  reasonable  further 
progress  (RFP]  report  which 
demonstrated  that  RFPrequiremenIs 
were  met. 

Issue  No.  6  Answer  EPA  did  approve 
the  Massachusetts  Ozooe  and  Carbon 
Monoxide  SIP  on  November  9,  1S83  (48 
FR  51480)  and  it  conlained 
demonstrations  of  attauunenl.  These 
demons tratioQS  were  lo  plan  for 
atlammenl  n  expeditiously  as 
practicable  as  required  by  Section 


110(a)(2)(A)  of  the  Act  and  in  any  case 
before  December  31. 1987.  Allowing  a 
compliance  dale  exlensjon  would  allow 
a  relaxation  in  the  expeditiousness  that 
Massachusetts  planned  for  in  its  1982 
SIP.  The  DEQE  in  its  1982  SIP.  planned 
for  expeditious  attainment  of  the  ozone 
standard  and  demonstrated  it  could  be 
achieved  m  the  Boston  SIP  analysis  area 
by  December  31. 1985.  However,  the 
1985  RFP  report,  received  on  June  30. 
1967.  indicated  that  the  1985  target  for 
attainment  was  not  achieved."  Although 
EPA  extended  the  attainment  date  for 
Massachusetts  to  December  31. 1987 
(see  40  CFR  52.1127).  the  reductions 
anticipated  from  GM  by  December  31 
1985  were  needed  to  bnng  about 
ettainm(!nt  as  expeditiously  as 
anticipated  in  the  1982  SIP.  or  by 
December  31. 1985. 

Secondly,  at  the  time  of  the  December 
30. 1985  DEQE  SIP  submission,  onlv  a 
draft  1963  RFP  report  was  available.  A 
complete  report,  including  the 
compliance  status  of  VOC  sources  and 
graphs  representing  the  annual  linear 
reductions  towards  sttainment  was  nol 
submitted  to  EPA  until  June  4. 1986. 
Without  a  complete  report  at  the  time  of 
the  submiilal  of  the  SIP  revision,  neither 
the  DEQE  nor  EPA  could  confirm  thai 
the  comphance  deadlme  extension 
would  nol  interfere  with  RFP. 

Issue  No.  7:  EPA  did  not  process  the 
DEQE's  SIP  re\'ision  within  the  four 
month  time  period  required  by  section 
110(a)(2)  of  the  Act.  42  U.S-C.  7410(a)(2). 
Had  it  done  so.  it  should  have  concluded 
that  the  extension  would  not  jeopardize 
RFP  and  timely  attainment. 

Issue  No.  7  Answer  After  the  DEQE 
fiufamitled  the  December  30.  1965  SIP 
revision,  it  requested  that  EPA  hold 
action  on  the  revision  until  |une  X.  1988 
because  of  ongoing  negotiations  with 
GM.  In  addihoa  EPA  does  nol  believe 
that  the  agency  must  lake  final  action 
under  Section  ]  10(a)(3j  of  the  Act  on  a 
^e^^slo^  lo  a  SIP  which  earlier  in  time 
recr-)ved  Federal  approval  under  section 
lUHa)(2).  within  four  months,  but 
instead  wiihin  a  reasonable  time. 
Nevertheless.  EPA  carmot  ignore  facts 
that  come  to  light  before  final  action. 
EPA  mamtams  that  the  compliance  date 
extension  is  a  relaxation  in  the 
expeditious  attauunenl  that 
Massachusetts  demonstrated  in  its  1982 
SIP. 

The  DEQE  letter  of  comment  of 
January  Z.  1987  raised  five  issues. 


•  On  Dvcenibcr ».  IflST  the  DEQE  nitiinittmj  tht 
VJm  RJ-T  reporl  itad  ii  demotMrtltd  Lbal  ihe  Biwtan 
SIP  analviiG  arw  had  met  the  atUuimcrnt  tar^l. 
that  1*  th*  VATgrX  that  the  1982  SO"  untiopated  wf>u!d 
be  TT)«l  by  t^cMibef  Si  ISMS,  boi  had  tKK  n«t  Itw 
RFP  ihPfitt  (or  tsas. 


Issue  No.  J:  The  DEQE  slates  that  it 
finds  a  inconsistent  that  EPA  proposes 
to  disapprove  the  SIP  revision 
extension,  while  indicating  that  such  an 
extension  woiJd  be  acceptable  if  il  were 
obtained  through  an  enforcement 
mechanism. 

Issue  No.  2  Answer  The  enforcemenl 
mechamsm  that  the  Stale  attempted  to 
negotiate  with  GM  to  extend  GM's 
comphance  date  was  a  delayed 
compliance  order  (DCO).  Section  n3(d) 
of  the  Act  does  not  make  it  a 
prerequisite  lo  issuance  of  a  DCO  that 
reasonable  further  progress  toward 
attainment  be  mainlamed,  as  section  172 
of  the  Act  does  for  SIP  revisions  id 
nonattainmeni  areas  In  addition,  the 
Act  requires  that  a  DCO  contain  a 
schedule  with  increments  of  progress 
that  ensures  compliance  as 
expeditiously  as  practicable.  Section 
113[dl  also  requires  a  source  subject  to  a 
DCO  to  use  the  best  practicable  system 
of  emission  reduction  for  the  penod 
during  which  the  order  is  in  effect. 
These  requirements  help  ensure  thai 
with  a  DCO  emissions  mil  be  minimired 
before  final  comphance  and  thai 
compliance  will  be  expeditious. 
Moreover,  the  Act  provides  for 
enforcement  actions  should  a  source 
violate  an  interim  requirement  in  8 
DCO.  A  SIP  revision  does  not  provide 
for  this  level  of  control  over  a  source's 
emissions  and  does  not  provide  such 
certainty  of  expeditious  compliance 

Issue  No.  2:  The  DEQE  believes  thai 
because  EPA  proposed  to  grant  a 
Section  lll(j)  waiver  in  September  of 
1986  for  the  development  of  BC/CC.  that 
BC/CC  technology  was  not  yet  available 
for  the  GM  Frammgham  plant. 

Issue  No.  2  Answer  As  explained  in 
answer  lo  GM's  issue  #3,  EPA's 
disapproval  is  nol  dependent  uf>on  an 
assertion  that  complying  BC/CC 
technology  was  available  to  GM 
Framingham.  The  facts  are  that  other 
compliance  technologies  were  available 
m  order  for  GM  to  comply  by  December 
31. 1985 

Issue  No.  3:  The  DEQE  stated  that  the 
faality  will  not  be  increasmg  its 
emissioas  during  the  time  of  the 
extension. 

Jssue  No.  3  Answer  See  answer  to 
CM  issue  V4.  above 

Issue  No.  4.  The  DEQE  suggested  that 
EPA  could  coodiboQ  the  SIP  revision 
approval  to  require  that  GM  install 
equipment  capable  of  using  low-solvent 
coatings. 

Issue  No.  4  Answer  Section  110(a)(3) 
of  the  Act  gives  FPA  authonty  to 
approve  SIP  revisions  if  ihey  meet  the 
requirements  of  (he  Act,  When  a  mmor 
deficiency  exists  in  the  SIP  revisioa. 
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EPA  may  conditionally  approve  the 
revision.  The  condition  suggested  here — 
that  GM  be  required  to  install  equipment 
in  order  to  accommodate  low  solvent 
coatings — would  not  address  how 
expediliouaiy  GM  would  comply  wUh 
RACT.  (the  major  deficiency  of  the  SIP 
revision  request).  Therefore.  EPA  could 
not  approve  the  revision  based  on  such 
a  condition. 

Issue  So.  5:  The  1983  RFP  report  was 
not  incomplete  and  contained  the 
compliance  status  of  VOC  sources  and 
graphs  representing  annual  reductions 
that  the  December  2. 1986.  Federal 
Register  stated  it  lacked. 

Issue  So.  5  Answer  As  stated  in  the 
answer  to  GM's  issue  ff7.  a  final  and 
complete  RFP  report  conlaming  the 
compliance  status  of  VOC  sources  and 
graphics  was  not  submitted  with  the  SIP 
revision,  and  was  not  received  by  EPA 
until  ]une  4,  1966. 

As  no  public  comments  were  received 
which  raised  issues  or  facts  sufficient  to 
cause  the  Agency  to  reconsider  its 
proposed  action,  EPA  is  taking  final 
action  to  disapprove  this  SIP  revision. 

Final  Action 

EPA  is  disapproving  the  SIP  revision, 
submitted  by  the  DEQE  on  December  30. 
1985.  to  Massachusetts'  automobile 
surface  coatmg  regulation.  310  CMR 
7.18(7).  to  extend  the  final  compliance 
date  to  implement  R.ACT  on  topcoat  and 
final  repair  applications  from  December 
31,  1985  to  August  31. 1987.  The  final 
compliance  date  for  automobile  surface 
coating,  topcoat  and  final  repair 
applications  will  remain  December  31. 
1985. 

Under  Executive  Order  12291.  this 
action  is  not  "Major."  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

Ust  of  Subjects  in  40  CFR  Part  52 

.Air  Pollution  control.  Hydrocarbons, 
Intergovernmental  Relations.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Under  section  307(b)(1)  of  the  Act. 
petiUona  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropnate 
circuit  by  November  15. 1988.  This 
action  may  not  be  challenged  later  m 
proceedings  to  enforce  its  requirements 
(see307(bl(2)). 

Date:  September  4.  1968- 
Lee  M.  Thomas. 
Administrator 

Part  52  of  Chapter  I.  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows; 


PART  52-^  AMENDED  1 

Subpart  W— MasMChus«tts 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  US  C  7401-7ft42. 

2.  Section  52.1166a,  is  added  to  read 

as  follows: 

S  52. 11 6a«    Pari  D— Disapproval  of  Rule* 
and  Rvgulstlont. 

On  December  30.  1965,  the 
Massachusetts  Department  of 

Environmental  Quality  Engineering 
(DEQE)  submitted  a  revision  to  the 
Massachusetts  State  Implementation 
Plan  (SIP)  for  the  automobile  surface 
coatmg  regulation.  This  revision 
requested  an  extension  of  the  final 
compliance  dates  to  implement 
reasonably  available  control  technology 
[RACTl  on  topcoat  and  final  repair 
applications.  As  a  result  of  EPA's 
disapproval  of  this  revision,  the  existing 
compliance  date  of  December  31. 1985 
specified  in  the  automobile  surface 
coating  regulation  contamed  in  the 
Massachusetts  SIP  will  remain  in  effect 
(Massachusetts  Regulation  310  CMR 
7.18(7)  as  approved  by  EPA  and  codified 
at  40  CFR  52.1120(c)(30)  and  (53)). 

[FR  Doc.  88-21019  Filed  9-15-88;  8:45  am] 

BIUJMQ  CODE  tSW-dO-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Ottice  of  Child  Support  Enforcement 

45  CFR  Part  306 

Child  Support  Enforcement  Program, 
Medtcal  Support  Enforcement 

agency:  Office  of  Child  Support 
Fjiforcement  (OCSE},  HHS. 
action:  Final  rule. 

summary:  OCSE  is  amending  the  Child 
Support  Enforcement  program 
regulations  govemmg  medical  support 
enforcement.  Prior  regulations  required 
State  child  support  enforcement  (IV-D) 
agencies  to  perform  certain  medical 
support  enforcement  activities.  This 
regulation  requires  State  IV-D  agencies 
to  extend  these  activities  to  certain  IV-D 
cases  not  embraced  by  (he  prior 
regulations  and  elimmates  a  restnclion 
which  applies  to  cooperative 
agreements  between  State  IV-D  and 
State  Medicaid  agencies.  The  IV-D 
agency  is  required  to  develop  criteria  to 
identify  existing  child  support  cases 
which  have  a  high  potential  for 
obtammg  medical  support,  and  to 
petition  the  court  or  admmistrative 


authority  to  modify  support  orders  to 
include  medical  support  for  targeted 
cases  even  if  no  other  modification  is 
anticipated.  In  addition,  the  IV-D  agency 
is  required  to  provide  the  custodial 
parent  with  information  pertaining  to 
the  health  Insurance  coverage  obtained 
by  the  absent  parent  for  the  dependent 
childlren).  Further,  this  regulation 
deletes  the  condition  that  IV-D  agencies 
may  only  secure  health  insurance 
coverage  under  a  cooperative  agreement 
when  it  will  not  reduce  the  absent 
parent's  ability  to  pay  child  support. 
Finally,  this  regulation  deletes  prior 
maintenance  of  effort  requirements 
States  must  adhere  to  when  entenng 
into  a  cooperative  agreement  with  the 
State  Medicaid  agency.  No  changes 
were  made  to  the  regulations  as  a  result 
of  comments  received. 

These  activities  will  expand  the 
number  of  children  for  whom  private 
health  insurance  coverage  is  obtained 
by  increasing  the  availabihly  of  third 
party  resources  to  pay  for  medical  care 
and  will  result  in  Medicaid  cost  savings 
to  State  and  Federal  governments. 
Federal  funding  under  title  IV-D  of  the 
Social  Security  Act  is  available  to  Slate 
IV-D  agencies  for  these  required  medical 
support  acUvities. 

EFFECTtVI  date:  September  IB.  1988. 
except  for  SS  306.51  (b)(3|  and  (b)i5) 
which  are  pending  OMB  approval 
These  sections  will  become  effective 
when  notice  is  given  in  the  Federal 
Register 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  }.  Hagan.  Policy  Branch.  OCSE 
(202) 252-5368. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  16  of  the  Child  Support 
Enforcement  Amendments  of  1964  fPub. 
L  98-378)  amends  section  452  of  the 
Social  Security  Act  (the  Act|.  This 
statute  requires  the  Secretary  of  HHS  !o 
issue  regulations  to  require  that  State 
IV-D  agencies  petition  for  the  inclusion 
of  medical  support  as  part  of  any  child 
support  order  whenever  health  care 
coverage  is  available  to  the  absent 
parent  at  reasonable  cost.  It  also 
provides  for  improved  information 
exchange  between  Slate  IV-D  and  State 
Medicaid  agencies.  OCSE  published 
Implementing  regulations  on  October  16. 
1985  in  the  Federal  Register  (50  FR 
41887).  Those  regulations  require  the 
Stale  IV-D  agency  to  secure  medical 
support  infonnation  regarding  the 
absent  parent,  to  exchange  information 
with  the  Stale  Medicaid  agency,  to 
petition  the  court  or  administrative 
entity  to  include  health  insurance  in 
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new  or  modified  support  orders, 
whether  or  not  it  is  currently  available 
to  the  absent  parent  at  reasonable  cost, 
and  to  take  steps  to  enforce  ordered 
health  insurance  coverage.  Tlie  State  IV- 
D  agency  may  perform  certain  functions 
beyond  the  scope  of  the  title  IV-D 
program,  including  providing  serviciis  on 
behalf  of  individuals  who  are  not 
receiving  IV-D  services,  by  entering  into 
cooperative  agreements  with  the  State 
Medicaid  agency  pursuant  to  45  CFR 
Part  306.  Subpart  A. 

In  prior  years,  little  attention  was  paid 
to  petitions  for  health  insurance 
coverage  for  the  dependent  child  of  an 
absent  parent  with  the  result  that  only  a 
limited  number  of  AFDC  cases  already 
adjudicated  require  the  absent  parent  to 
obtain  health  insurance  coverage.  Prior 
requirements  to  petition  for  medical 
support  were  applicable  only  to  new 
cases  or  cases  which  required 
modification  of  existing  orders  for 
reasons  other  than  medical  support. 
After  those  regulations  were  published, 
it  became  apparent  that  health 
insurance  coverage  for  a  substantial 
number  of  existing  child  support  cases 
was  not  addressed. 

This  regulation  expands  the  pnor 
requirement  to  include  existing  cases 
wilh  child  support  orders  which  warrant 
modificiJtion  solely  for  purposes  of 
obtaining  medical  support.  Examples  of 
situations  in  which  petitions  to  modify 
might  be  considered  are:  (1)  Absent 
parents  leaving  unemployment 
compensation  rolls  due  to  changes  in 
employment  status,  in  which  case  the 
new  employers  will,  most  likely,  provide 
health  benefits:  (2)  Absent  parents 
having  wages  withheld  for  child  support, 
in  which  case  it  is  Ukeiy  they  should 
have  jobs  that  provide  health  benefits; 
(3)  Other  indications  that  the  absent 
parents  are  employed  by  organizations 
likely  to  provide  health  benefits  such  as 
union  membership,  available  wage 
information  from  State  tax  forms,  etc.:  or 
14)  Situations  m  which  comparisons  with 
Medicaid  data  indicate  that  health 
benefits  formerly  provided  wnihout  a 
lourt  order  have  lapsed.  The  prudent 
use  of  State  and  Federal  resources 
dictates  that  the  IV-D  Agency  develop 
procedures  to  work  closely  with  the 
Slate  Medicaid  Agency  to  give  priority 
to  cases  in  which  there  is  a 
demonstrated  need  for  medical  support. 

Enhancements  to  medical  support 
enforcement  activities  have  been  made 
because  of  the  belief  that  many  absent 
parents  have  private  health  insurance  or 
health  insurance  coverage  available 
through  employers,  unions  or  other 
groups.  Such  coverage  may  be  extended 
when  available  at  reasonable  cost  to 


provide  for  dependents'  medical 
expenses.  This  regulation  will  benefit 
families  by  increasing  the  incidence  of 
absent  parents  who  obtain  health 
insurance  coverage  for  their  dependent 
children  and  will  result  in  co.'*l  savings 
to  State  and  Federal  governments  by 
reducing  Medicaid  expenditures  when 
such  insurance  is  available  to  families 
who  are  eligible  for  AFTX:  or  Medicaid 
services.  This  regulation  is  also 
responsive  to  the  February  12.  1985 
findings  of  the  General  Accounting 
Office's  report  to  Congress.  "Improved 
Efforts  Needed  to  Relieve  Medicaid  from 
Paying  for  Services  Covered  by  Pnvaie 
Insurers."  which  stressed  that  the 
Medicaid  program  should  be  relieved  of 
health  care  costs  if  some  other  person  is 
legally  responsible  to  pay  since  Federfil 
and  State  Medicaid  costs  (which. 
according  to  the  report  totalled  $38 
billion  in  1384)  would  be  reduced 
without  affecting  Medicaid  services. 

This  regulation  is  also  responsive  to 
the  Office  of  the  Inspector  Generars 
study  entitled  "Child  Support 
Enforcement/Absent  Parent  Medical 
liability"  which  looked  at  cases  in 
which  a  new  or  modified  child  support 
order  was  established  m  the  first 
quarter  after  the  effective  date  of  the 
earlier  medical  support  regulation. 
Medical  support  was  included  in  the 
child  support  ordur  in  less  than  half  of 
these  cases.  These  final  regulations 
address  the  concerns  of  the  Office  of 
Inspector  General  about  the  avallabilitj 
of  medical  support  services  and  the 
better  coordination  between  the 
responsible  agencies. 

The  implementing  regulations  of 
October  16. 1985  also  included  inierim 
final  regulations,  with  a  comment 
period,  for  {$  305.20(c)  and  305.56. 
which  added  medical  support 
enforcement  to  the  State  plan-related 
audit  criteria.  The  audit  regulations 
were  effective  October  16, 1985.  with  a 
comment  period  until  December  16. 1985 
for  any  pubbc  comment.  Since  no 
comments  were  received  by  the 
December  16  deadline,  no  revisions  are 
necessary  lo  the  interim  final 
regulations  and  those  regulations  ore 
final  rules. 

Statutory  Authority 

This  regulation  is  published  under  the 
authority  of  sections  1102.452(0  and 
454(13)  of  the  Act.  Section  1102 
authorizes  the  Secretary  of  HHS  to 
publish  regulations  not  inconsistent  with 
the  Ad  which  may  be  necessary  to 
efficiently  administer  the  Secretary's 
functions  under  the  Act.  We  beheve  this 
regulation  is  consistent  with  the  Act.  as 
section  462(b).  which  defines  "child 
support"  for  purposes  of  certain 


garnishment  proceedings  to  include 
"payments  to  provide  for  health  care  , 
has  long  been  an  integral  section  of  liile 
IV-D  of  the  Act.  In  addition,  section 
452ff)  of  the  Act  requues  the  Secretor,' 
of  HHS  to  issue  regulations  to  require 
States  to  petition  for  the  inclusion  of 
medical  support  as  part  of  any  child 
support  order  whenever  health  care 
coverage  is  available  to  the  absent 
parent  at  a  reasonable  cost,  Further 
under  section  454(13)  of  the  Act  States 
must  comply  iv.th  such  requirements 
and  standards  as  the  Secretary  of  HHS 
determines  to  be  necessary  for  the 
establishment  of  an  effective  title  1\  -D 
program. 

Regulator)-  Provisions 

Prior  regulations  at  45  CFR  306.10ifil 
provided  that  IV-D  agencies  may.  undtr 
cooperative  agreement  secure  health 
insurance  coverage  through  court  or 
administrative  order  when  it  will  not 
reduce  the  absent  parent's  abihty  to  pjy 
child  support-  This  regulation  deletes  the 
condition  that  the  health  msurance  mny 
not  affect  the  absent  parent's  ability  to 
pay  cash  support  payments. 
This  regulation  deletes  the 
mamtenance  of  effort  requirement  at  45 
CFR  306.40  which  prohibits  a  decrease 
in  title  IV-D  program  activities. 
personnel  and  resources  as  a  result  of 
entering  into  cooperative  agreements 
with  a  State  Medicaid  agency. 

Section  306.5lial  of  prior  regulations 
stated  that,  for  purposes  of  this  section, 
health  insurance  is  considered 
reasonable  in  cost  if  it  is  emplo>7nen!- 
related  or  other  group  health  insurance. 
This  regulation  amends  45  CFR  306.51(al 
by  designating  all  that  follows  the 
phrase  "For  purposes  of  this  section'  as 
paragraph  (1)  and  clarifying  in  the  newly 
designated  paragraph  (1)  that  all 
employment-related  or  group  health 
insurance  is  considered  reasonable 
regardless  of  the  service  delivery 
mechanism.  A  new  paragraph  (2) 
clarifies  the  definition  of  health 
insurance  to  include  health  maintenance 
organization  (HMO)  and  preferred 
provider  organization  [PPO)  and  other 
types  of  coverage  under  which  medical 
services  could  be  provided  to  the 
dependent  childlren)  of  an  absent 
parent. 

Prior  regulations  at  45  CFR  3l)6.51(b) 
required  Slate  IV-D  agencies  to  petition 
the  court  or  administrative  authority  (o 
include  health  insurance  in  new  or 
modified  court  or  administrative  orders. 
As  previously  stated,  there  was  no 
specific  requirement  for  Stale  IV-D 
agencies  to  return  to  court  to  add 
medical  support  to  existing  orders.  This 
regulation  amends  45  CFR  306.5llb)  by 
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redesignating  the  current  contents  of 
paragraphs  (b)  (3).  (4).  (5)  and  (6)  as  (b) 
(6),  (7).  (8)  and  (9),  respectively,  and 
inserting  new  paragraphs  (3),  (4)  and  (5). 

The  new  paragraph  (b)(3)  requires  all 
State  rV-D  agencies  to  develop  written 
critena  to  identify  cases  not  included 
under  paragraphs  (b)(1)  and  (b)(2)  with  a 
high  potential  for  obtaining  medical 
support  based  on;  (i)  Evidence  that 
health  insurance  may  be  available  to  the 
absent  parent  at  a  reasonable  cost,  and 
(ii)  Facts,  as  defined  by  State  law. 
regulation,  procedure  or  other  directive, 
which  are  sufficient  to  warrant 
modification  of  the  existing  support 
order  to  include  health  insurance 
coverage  for  a  dependent  childlren). 

The  new  paragraph  (b}(4)  requires 
State  IV-D  agencies  to  petition  the  court 
or  administrative  aulhonly  to  modify 
support  orders  for  targeted  cases 
identified  m  paragraph  (b}(3)  to  include 
medical  support  m  the  form  of  health 
insurance  coverage. 

The  new  paragraph  (bl(5]  requires  IV- 
D  agencies  to  provide  the  custodial 
parent  with  health  insurance  policy 
information  when  the  absent  parent 
secures  coverage  for  the  dependent 
child(ren).  This  includes  any  information 
available  to  the  IV-D  agency  about  the 
health  insurance  policy  which  would 
permit  a  claim  to  be  filed  or.  ui  the  case 
of  HMO's  and  PPO's.  8er\'ices  to  be 
provided. 

This  regulation  does  not  alter  or 
replace  other  provisions  at  45  CFR 
306.51  It  remains  the  responsibility  of 
the  State  IV-D  agency  to  take  steps  to 
enforce  health  insurance  coverage  as 
required  by  court  or  administrative 
order,  The  IV-D  agency  is  not 
responsible  for  enforcing  medical 
support  of  an  unspecified  nature,  unless 
this  13  done  under  cooperative 
agreement  with  the  State  Medicaid 
agency 

As  indicated  above.  Federal  Kmding  Is 
available  to  IV-D  agencies  for  these 
required  medical  support  activities 

Re«poiiBe  to  Commeota 

We  received  32  comments  in  response 
to  the  Notice  of  Proposed  Rulemaking 
published  m  the  Federal  Register  on 
May  27. 1987  (52  FR  19738)-  Twenty-five 
State  agencies,  four  local  agencies,  two 
private  citizens  and  one  advocacy  group 
submitted  comments. 

Section  306.  W(g}  Securing  Health 
insurance  Coverage 

We  received  eight  conunenta 
including  six  from  State  agencies  on 
revising  \  306.10(8)  to  allow  IV-D 
agencies  under  a  cooperative  agreement 
with  the  Medicaid  agency  to  secure 
health  insurance  coverage  through  court 


or  admimstrative  order  regardless  of 
whether  or  not  it  will  reduce  the  absent 
parent's  ability  to  pay  child  support. 

Comment:  All  eight  commenters 
expressed  concern  that,  if  medical 
support  were  to  be  treated  on  an  equal 
footing  with  financial  support,  the 
potential  adverse  impact  on  child 
support  collections  would  outweigh  the 
benefit  to  the  child  and  the  State 
Medicaid  agencies.  Commenterti 
expressed  concern  that  payment  or 
recovery  of  medical  expenses  can  be 
delayed  while  child  support  payments 
meet  the  daily  needs  of  the  child(renl 
and  that  this  change  may  force 
medically  needy  families  onto  welfare  if 
there  is  a  reduction  m  cash  support. 

Response:  Under  current  IV-D 
regulations  [%  306.51(b))  which  require 
State  IV-D  agencies  to  petition  for 
inclusion  of  medical  support  in  support 
orders,  there  are  no  provisions  which 
allow  the  petition  for  medical  support  to 
be  excluded  because  it  might  adversely 
affect  financial  support  The  revision  to 
5  306.10<gl  makes  IV-D  requirements 
under  cooperative  aRreements 
consistent  with  the  general 
responsibility  of  IV-D  agencies  for 
seeking  establishment  of  medical 
support. 

St'ction  306.40  Maintenance  of  Effort 

We  received  five  comments  from 
State  agencies  concerning  the  deletion 
of  the  mauitenance  of  effort  requirement 
when  a  IV-D  agency  enters  mto  a 
cooperative  agreement  with  the  Stale 
Medicaid  agency. 

Comment  All  five  expressed  concern 
that  enforcement  of  fmancial  support 
could  suffer  wilhoi-t  the  maintenaoce  of 
effort  requirement. 

Response:  The  regulations  were 
revised  to  provide  States  more 
flexibility  m  developing  cooperative 
agreements  which  are  best  suited  to  the 
needs  of  the  State  and  the  agencies 
involved.  This  change  con/orms  to  the 
Healthcare  Financing  Administration  s 
(HCFA's)  reguJatjoos  implementing 
section  2367  of  Pub.  L  96-369.  which 
provides  the  States  greater  flexjbihly  in 
the  administration  of  the  third-party 
liability  program  In  addition,  the 
mamtenance  of  effort  requirement  is  no 
longer  necessary  to  ensure  that  child 
support  services  are  provided  as  a  result 
of  the  revised  audit  cntena  published 
October  1. 1985  in  the  Federal  Register 
(50  P'R  40120).  The  audit  regulations 
required  OCSE  to  conduct  an  audit  of 
State  IV-D  agencies  at  least  once  every 
three  years  to  determine  whether  each 
State  has  an  effective  IV-O  program. 
These  regtilabons  incorporate  objective 
performance  criteria  which  OCSE  will 
use  to  determine  program  effectiveness 


in  providing  child  support  services  to 
those  in  need  of  them. 

Section  306.51(0}  Securing  and 
Enforcing  Medical  Support  Obligations 

We  received  eight  comment*  on  the 
clarification  that  service  dehvery 
mechanism  does  not  affect  whether 
health  insurance  ts  considered 
reasonable. 

1.  CommenL  Four  commenters. 
including  two  State  agencies,  asked  how 
the  medical  support  regulations  will  be 
enforced  when  the  absent  parent's 
health  insurance  coverage  is  through  an 
HMO  which  may  not  be  geographically 
available  to  the  child(ren). 

Response:  The  regulations  only 
require  the  IV-D  agency  to  petition  the 
court  or  administrative  body  which 
establishes  support  orders  to  mclude 
medical  support  in  the  support  order  In 
appropriate  cases.  The  provisions  of  a 
support  order  are  determined  on  a  case- 
by-case  basis  in  accordance  with  Stale 
law  and  judicial  nr  administrative 
discretion-  If  the  IV-D  agency  petitions 
the  court  or  administrative  authonty  to 
include  medical  support  in  the  order  and 
the  court  or  other  authority  does  not  do 
so.  the  IV-D  agency  has  met  its 
responsibility  under  the  regulations 

Furthermore,  it  should  he  noted  that 
availability  of  insurance  alone  may  not 
be  a  sufficient  indicator  that  it  would  be 
cost-effective  for  the  IV-D  agency  lo 
seek  modification  of  an  order  if  the 
available  msurance  has  geographic 
limitations  which  preclude  the 
child(renj'8  use  of  the  services. 

2.  CommenL  One  State  agency 
requested  we  revise  the  language  of  ^ 
regulations  by  adding  ■"all  alternative 
stTvice  delivery  Hystems"  so  as  to 
include  individual  practice  associations 
(IPA'b),  dental  professional 
organizations  (DPO's).  group  and  mode) 
HMO  s  and  other  forms  of  service 
delivpry. 

Response:  We  are  revising  the 
language  of  the  regulations  in  response 
to  the  commenters  request  lo  clarify 
that  fee- for- service.  HMO  and  PPO  were 
cited  only  as  examples  of  service 
delivery  mechanisms  Additional  service 
mechanisms  such  as  those  in  the 
commenter's  letter  are  also  inclu'.  .d. 

3  Comment  One  local  agency 
requested  further  definition  of 
"reasonable  in  cost." 

Response:  We  consider  any 
employment- related  or  other  group 
coverage  "reasiinable"  under  the 
aasumption  ihat  most  employment- 
related  or  other  group  health  insurance 
IS  incxpenaive  to  the  employee/abaenl 
parent  A  study  done  in  1983  by  the 
National  Center  for  Health  Services 
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Research  of  the  Public  Health  Service 
indicated  that,  for  low-wage  employees 
%vith  employer  provided  insurance 
coverage.  72^  of  the  premium  costs  was 
paid  for  by  the  employer  These 
regulations  do  not  require  that  absent 
parents  be  asked  to  purchase  more 
expensive  individual  health  coverage  for 
their  children. 

4.  Comment:  One  local  agency 
expressed  concern  that  the  custodial 
parent  could  refuse  lo  use  a  health  care 
provider  required  by  the  absent  parent's 
health  care  coverage. 

Response:  It  is  beyond  the  scope  of 
these  Federal  regulations  to  specify  that 
the  custodial  parent  must  use  the  health 
care  providers  covered  under  the  absent 
parent's  health  insurance  policy.  TTiese 
regulations  pertain  lo  IV-D  agencies' 
responsibilities,  not  those  of  Medicaid 
recipients  under  title  XLX  of  the  Act.  In 
non-AFDC  cases,  since  the  IV-D  agency 
may  provide  medical  support  services 
only  with  the  consent  of  the  non-AFDC 
Individual,  refusal  to  use  the  health  care 
provider  should  not  be  a  problem 

5.  Comment:  One  Slate  agency 
opposed  the  definition  of  health 
insurance  as  reasonable  if  it  is 
employment-related  or  other  group 
health  insurance,  since  in  minioium 
wage  jobs  the  insurance  often  is  not 
reasonable  in  cost 

Response:  As  cited  earlier,  research 
indicates  thai  73  percent  of  low-income 
employees  can  obtain  employment- 
related  insurance  at  reasonable  or  no 
cost.  Lfltimately  it  will  be  up  to  the  court 
or  administrative  authonty  to  decide  in 
an  individual  case  whether  the  health 
insurance  is  available  at  a  reasonable 
cost. 

6.  Comment:  One  State  agency 
questioned  whether  the  statement  in 
section  306.51(a)(1)  that  "Health 
insurance  is  considered  reasonable  in 
cost  if  it  is  employment-related  or  other 
group  health  insurance"  means  that  any 
employment  imphes  that  health 
insurance  is  available  at  reasonable  cost 
or  Ihat  the  determination  of  reasonable 
is  to  be  based  on  employment  where 
health  insurance  is  known  to  be  offered 
by  the  employer  or  available  under  a 
group  plan. 

Response:  Section  30e.Sl(b]  requires 
the  Stale  lo  petition  the  court  or 
administrative  authority  to  include 
health  insurance  in  new  or  modified 
court  or  administrative  orders  for 
support  whether  or  not  health  insurance 
at  reasonable  cost  is  actually  available 
lo  the  absent  parent  at  the  time  the 
order  is  entered.  We  believe  that  this 
v«II  result  in  fewer  delays  in  obtaining 
coverage  for  dependents  because  the 
State  will  not  always  have  to  go  back  to 
the  court  or  use  administrative 


procedures  to  have  medical  support 
included  in  the  existing  order  once 
insurance  becomes  available  to  the 
absent  pa  ent  If  however,  the  IV-D 
agency  is  s  -eking  to  modify  an  order 
solely  for  medical  support,  there  must  be 
evidence  that  health  insurance  may  be 
available  to  the  absent  parent  at  a 
reasonable  cost  and  facts  must  exist 
which  are  sufficient  under  State  law  lo 
warrant  modification  of  the  existing 
support  order. 

Section  30e.5J{b}(3)  Establishment  of 
Written  Criteria  Where  There  is  a  High 
Potentiai  for  Obtaining  Medical  Support 

We  received  13  comments  on  the  new 
provision  that  the  IV-D  agency  shall 
establish  written  criteria  to  identify 
existing  cases  where  there  is  a  high 
potential  for  obtaining  medical  support 

1.  Comment:  Three  commenters 
requested  greater  specification  of  the 
phrase  "high  potential  for  obtaining 
medical  support"  to  avoid  being  held 
accountable  as  a  result  of  an  audit  or 
review  for  not  adequately  implementing 
the  medical  support  requirements. 

Response:  As  explained  in  the 
rationale  accompanying  the  proposed 
regulations.  Slates  are  being  given  tht? 
flexibility  lo  set  their  own  critena  for 
selecting  cases  wnth  high  potential  for 
obtaining  medical  support  to  return  to 
court.  This  will  allow  Slates  to  respond 
to  conditions  and  requirements  of  Stale 
law  which  may  be  unique  to  them.  We 
encourage  State  IV-D  agencies  to 
consult  with  the  State  Medicaid 
agencies  for  assistance  in  determining 
which  type  of  cases  have  the  greatest 
potential  for  high  future  costs  savings. 

When  attempting  to  determine  the 
availabi!it\'  nf  health  insurance  coverage 
under  §  3t)6  5l(b|(31(i),  States  could 
focus  on  cases  with  income  that  is 
indicative  of  regular  employment,  such 
as  cases  with  orders  for  wage 
withholding  and  cases  with  assets 
which  may  be  indicative  of  changed 
financial  circumstances  or  substantial 
income.  Similarly.  Stales  could  examine 
the  employment  history  of  absent 
parents  to  identify  union  membership, 
new  employment  or  other  situations 
which  may  indicate  the  existence  of 
health  insurance  resources.  However,  it 
should  be  noted  that  availability  of 
insurance  alone  may  not  be  a  sufficient 
indicator  that  the  case  is  appropriate  for 
modification  under  Stale  law  or  that  the 
available  insurance  would  be  beneficial 
to  the  child,  e.g..  coverage  may  exclude 
certain  pre-existing  conditions,  or  have 
geographic  limitations  such  as  a  PPO 
which  would  preclude  the  child's  use  of 
the  services. 

2.  Comment:  Four  commenters 
opposed  the  requirement  that  cases  be 


reviewed  to  identif>'  cases  with  high 
potentiai  for  medical  support  coverai^c, 
One  Stale  agency  commented  that  the 
process  could  be  duplicative  if  the 
Medicaid  agency  already  knows  of 
health  insurance  coverage  Another 
State  agency  suggested  that  the  process 
of  identifying  absent  parents  with  hpal'h 
insurance  resources  is  an  on-going 
labor-intensive  process  with  a  minimal 
success  rate  T^e  commenter  indicated 
thai  questionnaires  to  the  absent  pan^n* 
requesting  information  about  insurance 
coverage  generate  less  than  a  50  pen:*-:  t 
response  and  additional  investigation 
with  the  absent  parent's  employer  o.' 
insurance  carrier  often  doesn't  improve 
the  information  gathered- 

Response:  In  too  many  cases,  children 
are  not  receiving  appropriate  child 
support  services,  including  medical 
suppurt  coverage,  because  their  casts 
are  lying  moribund,  with  no  periodic 
review  to  determine  whether  the 
child(ren)'s  needs  have  changed  or  the 
absent  parents  circumstances  have 
varied  The  review  of  cases  based  on 
State-developed  cntena  will  alleviatf 
this  injustice-  States  have  been  given  !^.: 
opportunity  to  develop  critena  and 
procedures  to  fit  their  special  needs, 
while  ensunng  medical  support  ser\i>  <  s 
will  be  provided  to  those  i.t  need  Sl.i'.- 
IV-D  agencies  should  collaborate  wrh 
the  State  Medicaid  agency  and  with 
employers  and  msurance  Lamers  to 
identify  cost-effectively  those  cases  w  'h 
a  high  potential  for  medica!  support 

3-  Comment  Three  State  agencies  ^nd 
one  local  agenry  expressed  the  conct'rn 
that  full  implementation  of  the  medir^! 
support  provisions  would  require  IV-D 
agenties  to  perform  additional  duiifs, 
resulting  in  a  diversion  of  resources 
from  the  establishment  and  enforce.nient 
of  child  support  obligations,  and  woj],l 
increase  the  workload  of  the  courts  and 
the  Medicaid  agency.  One  commenter 
suggested  that  the  requirement  be 
limited  to  cases  referred  to  the  IV-D 
agency  by  the  Medicaid  agency 

Response:  OCSE  realizes  that  the 
implementation  of  the  medical  support 
requirements,  both  the  earlier  (October 
16. 1985)  regulations  and  these  more 
expansive  revisions,  will  necessitate 
additional  resources.  Federal  financial 
participation  in  these  additional  costs  ts 
available.  We  also  believe  that  it  is  in  a 
State's  best  financial  interest  to 
aggressively  pursue  medical  support 
since  such  efforts  could  result  in 
considerable  Medicaid  cost  savings  to 
the  Stale. 

The  suggestion  thai  the  requiremenr 
apply  only  lo  cases  referred  by  the 
Medicaid  agency  is  inconsistent  with  the 
purposes  of  the  W-D  pro^-am.  Services 
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provided  under  the  IV-D  program  must 
be  available  to  ail  who  request  and  need 
them.  We  recommend  collaboration 
with  the  Medicaid  agency  in  developing 
the  cnleha  so  that  Medicaid-eligible 
cases  will  be  served,  but  the  IV-D 
agency  must  also  provide  services  to 
children  needing  medical  support  who 
are  not  eligible  for  Medicaid. 

4.  CommenL  One  State  agency 
pointed  out  that  neither  the  IV-D  agency 
nor  the  Medicaid  agency  may  know  the 
medical  history  of  the  child(ren)  and 
that  the  Medicaid  agency  would  learn  of 
large  medical  bills  only  after  they  are 
incurred 

Response:  To  be  able  to  estabhab  and 
enforce  medical  support  obligations  in 
sltuatiocu  of  extraordinary  medical 
expenses  or  chronic  conditions.  Stales 
should  be  aware  of  the  child|ren)'s 
medical  history.  Although  IV-D  agencies 
are  not  specifically  required  to 
investigate  the  cluJd|ren)'s  medical 
history,  certainly,  any  information  which 
comes  to  their  attention  concerning  new 
medical  exigencies  should  be 
considered. 

5.  CommenL  One  Stale  agency 
requested  clarification  regarding 
whether  in  mterstaie  cases  the  criteria 
of  the  initiating  State  or  of  the 
responding  State  govern  if  there  is  a 
difference  m  criteria  the  States  use  to 
determine  cases  with  a  high  potential 
for  obtaining  medical  support 

Response:  Where  there  is  a  difference 
between  the  criteria  of  the  initiating 
State  (the  Stale  where  the  child(ren)  and 
custodial  parent  hve)  and  the 
responding  Stale  (the  Stale  where  the 
absent  parent  lives)  the  cnleria  of  the 
responding  State  will  govern  because  it 
is  the  responding  Slate's  criteria  which 
will  govern  whether  or  not  the  case 
meets  the  conditions  for  modification  in 
that  State.  An  initiating  Stale  may 
request  a  review  of  an  existing 
interstate  case  to  determine  if 
modification  to  include  medical  support 
in  the  order  should  be  sought.  In 
responding  to  such  a  case,  however,  the 
responding  State  will  use  its  own 
cnteria  for  selection. 

6.  Comment  One  State  agency 
expressed  concern  that  the  effect  of  the 
medical  support  regulationa  would  be 
that  the  IV-D  agency  would  be  working 
many  of  the  child  support  cases  twice 
(presumably  once  to  establish  child 
support  and  again  to  seek  medical 
support)  with  the  potential  of  issues 
other  than  child  or  medical  support 
(presumably  custody  or  visitation 
issues)  being  raised  during  an  attempt  to 
modify  the  order  The  commenter 
indicated  that  Federal  funding  is  not 
available  for  adjudicating  these  issues. 


RenDonse.  In  attempting  lu  modify  an 
order  to  address  medical  support  other 
unrelated  issues  may  be  raised-  States 
should  encourage  the  participation  of 
custodial  parents  in  modification 
heanngs-  U  non-IV-D  issues  are  raised. 
custodial  parents  should  definitely  be 
given  an  opportunity  to  obtam  private 
counsel  to  protect  their  interests.  The 
commenter  is  correct  that  Federal 
funding  is  available  only  for  fV-D 
activities  that  are  part  of  the  approved 
State  plan. 

7.  Comment:  One  Slate  agency 
expressed  concern  that  the  regulation 
would  allow  financial  support  and 
medical  support  to  compete  in  all  levels 
of  the  child  support  system.  One  local 
agency  pointed  out  thai  some  States' 
child  suppori  guidelines  lake  mio 
account  medical  support  m  the  form  of 
medical  insurance  premium  payments 
when  establishing  financial  support 
amounts  while  other  States  guidelines 
do  not  and  requested  guidance  from 
OCSE  on  bow  to  uiclude  medical 
insurance  premium  payments  in 
financial  suppori  guidelines. 

Response:  Medical  support  is  an 
integral  part  of  child  support  and  should 
not  be  considered  as  an  extraneous 
issue.  In  developing  the  written  criteria 
to  identify  the  high  prionty  cases  for 
referral  to  the  court  or  administrative 
authority  for  inclusion  of  medical 
support.  States  should  consider  whether 
adequate  financial  support  to  obtain 
medical  support  is  already  included  m 
the  onginal  order. 

In  September.  1987.  OCSE  published 
"Development  of  Guidelines  for  Child 
Support  Orders:  Advisory  Panel 
Recommendations  and  Final  Report" 
which  was  prepared  under  a  grant  to  the 
National  Center  for  Slate  Courts.  Copies 
are  available  from  the  OCSE  Reference 
Center.  Room  2525.  330  C  Street.  SW-. 
Washington,  DC  20201.  This  publication 
may  be  useful  to  States  in  determining 
how  to  address  medical  suppori  in 
support  guidelines.  However,  each  Slate 
was  required  to  have  impleroenled  by 
October  1. 1987.  guidelines  usmg  the 
cntena  that  the  individual  State 
considered  appropriate. 

Section  306.5Ub)(3}(i}  Evidence  That 
Health  Insurance  May  Be  Available  to 
the  Absent  Parent  at  a  Reasonable  Cost 

We  received  four  comments  on  the 
requirement  that  the  wntlen  criteria  for 
identifying  cases  with  high  potential  for 
obtaining  medical  suppori  include 
evidence  that  health  insurance  may  be 
available  to  the  absent  parent  at  a 
reasonable  cost. 

Comment  The  commenters  all 
expressed  concern  that  obtaining 
medical  support  would  be  hindered  by 


restrictions  on  coverage  by  insurance 
companies,  including  the  exclusion  of 
dependents  not  living  with  the 
policyholder,  bom  out-of-wedlock,  or 
bom  before  enrollment  but  not  listed  at 
the  bme  of  enrollment:  geographic 
restnctions;  and  pobcy  riders  which 
void  coverage  if  Medicaid  benefits  are 
available. 

Response:  OCSE  is  fully  aware  that 
there  are  certain  restnctions  imposed  by 
some  insurance  companies  which  will 
hinder  obtaimng  medical  support. 
However,  these  should  affect  only  a 
small  proportion  of  cases.  The  fV-O 
agency  should  notify  the  Medicaid 
agency  in  cases  where  insurance 
company  restnctions  are  inconsistent 
with  section  1903(o)  of  the  Social 
Security  Act  which  stales  that  Medicaid 
IS  to  be  the  payor  of  last  resort.  The  fV- 
D  agency  should  also  work  with  the 
Medicaid  agency  and  the  State 
Insurance  Commission  to  have  unduly 
harsh  health  insurance  policy 
restrictions  investigated. 

Section  SOe^UbHSHiih-facts.  as 
Defined  by  State  Law.  Sufficient  to 
Warrant  Modification  to  Include 
Medical  Support 

We  received  three  comments  on  the 
requirement  that  the  written  criteria  for 
identifying  cases  with  high  potential  for 
obtaining  medical  support  include  facts, 
as  defined  by  Slate  law,  which  are 
sufficient  to  warrant  modification  lo 
mclude  medical  support. 

1.  CommenL  One  commenter 
suggested  that  "law"  should  be  replaced 
with  "law.  regulation,  procedure  or 
directive." 

Response:  While  we  believe 
circumstances  which  warrant 
modification  of  support  orders  are 
generally  set  forth  in  State  law.  some 
Stales  may  address  those  circumstances 
in  regulations,  judicial  procedures  or 
court  directives.  The  point  of  this 
section  is  lo  ensure  that  critena  for 
identifying  cases  in  which  to  seek 
medical  suppori  should  take  into 
consideration  the  circumstances  under 
which  it  is  allowable  in  the  State  to  seek 
to  modify  a  support  order  Accordingly. 
we  have  accepted  the  commenters 
suggestion  and  have  revised 
§  J06.51(b](3)(ii)  lo  include  regulation, 
procedure  or  other  directive. 

2.  CommenL  One  court  officer  pointed 
out  that  several  Slates  have  laws  that 
allow  modification  of  child  support 
orders  only  upon  the  showing  of  a 
material  and  substantial  change  in  the 
circumstances  of  the  parties  smce  the 
entry  of  the  original  order.  The 
commenter  requested  clarificalioa  about 
the  apparent  conflict  between  the 
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statement  in  the  proposed  rule  that  this 
"proposal  would  expand  the  audience  of 
the  current  requirement  to  inchide 
existing  cases  with  child  support  orders 
which  require  modification  only  for  the 
purposes  of  medical  support"  and  the 
actual  language  of  9  306.51  rb)(3)(ii) 
which  requires  Stales  to  establish 
critena  for  identifying  cases  with  a  high 
potential  for  obtaining  medical  support 
based  on  facts  which  are  sufficient  to 
warrant  modification  of  the  existing 
order. 

Response:  As  staled  in  the  rationale 
accompanying  the  proposed  regulation, 
not  all  cases  where  an  absent  parent 
has  available  health  insurance  would  be 
appropnute  for  return  to  court.  Support 
orders  are  gi^nerally  modified  only  in 
response  to  a  significant  change  in  the 
circumstances  of  the  parties  since  the 
rendering  of  the  original  order.  Likely 
candidates  for  modification  actions  may 
include  cases  which  indicate  a  change  in 
the  medical  needs  of  the  child  or 
changes  in  the  financial  circumstances 
of  either  parent  Attention  should  be 
given  to  cases  where  medical  suppori 
would  be  of  obvious  benefit  to  the 
family  This  includes  cases  where  the 
child's  health  is  affected  by  chronic  or 
debilitating  illnesses  which  require 
extensive,  expensive  health  services. 
States  need  to  examine  their  own  laws 
to  determine  what  restrictions  apply  in 
the  State  with  respect  to  seeking 
modification  of  an  existing  order  to 
include  health  insurance. 

3.  CommenL  One  State  agency 
commented  that  each  Stale  has  different 
statutory  standards  for  a  modification  of 
child  suppori  orders,  and  cited  the 
difficult  standard  in  its  State. 

Response:  OCSE  is  cognizant  of  the 
diversity  among  the  States  with  respect 
to  when  a  modification  can  be  sought- 
For  that  reason,  the  regulations  allow 
States  to  develop  cnteria  for  identifying 
cases  which  warrant  modification  to 
include  medical  support  under  (he 
Stale's  law  If  the  State's  law  governing 
modification  is  restrictive,  the  number  of 
cases  in  which  the  State  will  be  able  to 
seek  modification  lo  include  medical 
support  will  be  similarly  restricted. 

Section  306.51(b)(4)— PeUtion  itte  Court 
or  Administrative  Authority  to  Modify 
Orders  to  Include  Medical  Support  in 
the  Form  of  Health  Insurance  Coverage 

We  received  24  comments  on  the 
requirement  that  the  IV-D  agency 
petition  the  court  or  administrabve 
authonty  lo  modify  orders  to  include 
medical  support  in  the  form  of  health 
insurance  coverage  for  cases  identified 
as  appropriate  according  to  the  criteria 
in  fi  30e.51(b}(3]. 


1  CommenL  The  ma  jonty  of 
commenters  expressed  conccm  that  the 
time,  effort  and  staff  required  to 
examine  existing  cases  and  to  petition 
the  court  or  administrative  authority  for 
medical  support  in  cases  identified  as 
appropriate  should  not  be  diverted  from 
child  support  efforts. 

Response:  Prior  regulations  only 
mandated  efforts  lo  obtain  medical 
suppori  in  new  orders  or  orders 
modified  for  reasons  other  than  just 
seeking  medical  support.  Under  that 
requirement,  the  need  for  medical 
support  in  existing  cases  was  ignored. 
This  regulation  addresses  that  inequity 
by  requiring  States  to  identify  those 
ousting  cases  in  which  medical  support 
might  be  available  and  there  are 
grounds  for  modification  solely  to  obtain 
such  support  In  so  doing,  it  eliminates 
inequitable  treatment  under  the  program 
and  ensures  scrutiny  to  detect  the 
availability  of  health  insurance. 

OCSE  believes  that  the  benefits  of 
obtaining  medical  support  in  existing 
cases  should  outweigh  the 
administrative  burden  of  examining  the 
currenl  caseload  and  petitioning  the 
court  or  administrative  authority.  The 
gathering  of  information  to  assist  the 
decisionmaker,  including  a  descnption 
of  the  available  health  infiurance 
coverage,  the  medical  history  and 
special  medical  needs  of  the  childlren), 
and  any  change  in  the  financial 
circumstances  of  either  party,  could  lead 
to  increased  support  awards,  in  addition 
lo  medical  support  for  the  childfren]  and 
Medicaid  cost  sax-mgs  for  the  State  and 
Federal  government.  In  any  case. 
Federal  matching  funds  are  available  for 
any  additional  administrative  costs 
associated  with  these  activities  and  the 
expected  Medicaid  cost  savings  should 
f;ir  outstnp  any  cost  of  additional 
resources. 

2.  CommenL  One  State  agency 
pointed  out  that  State  law  prohibits  the 
County  Attorney  from  petitioning  the 
court  lo  modify  a  child  suppori  order, 
including  any  ancillary  matters,  and  that 
this  provision  would  require  a  State  law 
amendmenl- 

ResponsF:  Section  306.51  {b)(4l 
requires  IV-D  agencies  to  petition  the 
court  or  administrative  authority  io 
modify  support  orders  for  cases  thai 
meet  the  cnteriH  estabhshed  by  the 
Slale  under  §  306  51(b)(31.  In  order  to 
meet  this  requirement,  Slates  will  have 
to  develop  procedures,  enact  laws,  or 
make  whatever  changes  are  necessary 
to  allow  Ihera  to  secure  modifications  in 
accordance  with  \  306.51fbK4). 

3.  CommenL  One  Slate  agency 
expressed  concern  that  it  would  have  to 
amend  Us  administrative  process  law  in 


order  to  modify  orders  to  include 
medical  support  administraliveiy. 

Response:  Use  of  administrative 
process  can  expedite  establishment  and 
enforcement  of  support  U  legislation  is 
needed  lo  allow  administrative 
modification  of  orders  to  include 
medical  support,  we  urge  the  Slate  lo 
pursue  a  legislative  change. 

4.  CommenL  Two  commenters  stated 
that  some  courts  would  not  consider  a 
revision  of  child  support  orders  lo 
mclude  medical  support  lo  be  a 
significant  enough  change  in  the 
circumstances  of  the  parties  lo  be 
defensible  in  the  court.  One  commenter 
also  expressed  concern  that  the  court 
might  reduce  the  financial  support 
obligation  if  the  case  were  to  be 
returned  to  court. 

Response,  The  IV-D  agency  is  only 
required  to  petition  the  court  or 
administrative  authority  for  medical 
support  if  it  believes  the  circumstaDces 
would  warrant  a  modification  in 
accordance  with  State  law  and 
procedures-  The  court  or  other  authonty 
must  deude  whether  the  need  for 
medical  support  is  sufficient  to  revise 
the  child  support  order.  However,  if  the 
IV-D  agency  adequately  prepare*  its 
requests  for  modification,  explaining  the 
child(ren)'8  needs  and  that  the  absent 
parent  has  available  health  insurance 
coverage  at  a  reasonable  cost  the  couri 
or  administrative  authority  could  well 
grant  the  requested  modificaboa  The 
possibUity  of  a  decrease  m  the  financial 
support  obhgation  at  the  same  time  is  a 
fuctor  the  State  should  consifier  in 
determining  which  cases  warrant 
petitions  for  modification.  The 
rhiid(ren|'s  medical  needs  may.  in  some 
cases,  be  so  imporiant  that  the  health 
insurance  coveraee  is  essential  and 
warrants  any  risk  of  reduction  in 
financial  support.  We  believe  that  in 
most  cases  where  there  has  been  a 
substantial  change  in  circumstances,  the 
hearing  for  consideration  of  medical 
support  could  also  result  in  an  increase 
in  the  amount  of  financial  support. 

5.  CommenL  One  commenter  stnted 
thai  many  child  support  orders  are 
obtained  by  consent  and  that  absent 
parents'  failure  to  consent  to  a  revision 
to  include  medical  support  in  the  child 
suppori  order  could  increase  the  burden 
on  the  already  back-logged  court 
system.  Nine  commenters  expressed 
concern  over  the  increased  workload  on 
the  courts  due  to  child  support  revisions 
being  requested  to  include  medical 
support. 

Response:  We  encourage  IV-D 
agencies  to  attempt  to  modify  a  child 
support  order  to  include  medical  suppori 
by  consent  order.  However,  should  such 
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attempts  fail  petitions  for  modification 
wil!  have  to  be  filed.  State  critena  for 
selecting  cases  "ripe"  for  modification 
should  enable  the  use  of  expedited 
processes  to  establish  most  modified 
orders  and,  therefore,  only  complex 
cases  should  be  referred  to  the  full 
judicial  process.  The  courts  should  not 
be  unduly  burdened  because  we  believe 
that  most  modifications  will  be  routine 
and  cases  wil!  be  handled  under 
expedited  processes. 

6-  Comment:  One  State  agency 
suggested  that  it  is  beyond  the  required 
functions  of  the  IV-D  agency  to  address 
the  medical  history  of  the  child(ren)  in 
petitioning  for  medical  support. 

Response  OCSE  does  not  envision  an 
examination  of  the  child(ren}'s  medical 
history  in  all  cases.  Rather,  such  an 
examination  would  only  be  needed 
when  the  medical  history  and  special 
medical  needs  come  to  the  attention  of 
the  rV'-D  agency  and  are  integral  to  the 
argument  for  inclusion  of  medical 
support  in  the  child  support  order 

7,  Comment:  One  State  agency 
strongly  objected  to  the  provision  which 
requires  that  revisions  to  child  support 
orders  be  sought  solely  for  the  purpose 
of  mcludmg  medical  support.  The  State 
agency  suggested  that  the  same  result 
would  be  achieved  eventually  as  cases 
were  reviewed  and  petitioned  for 
revision  of  fmancial  support. 

Response:  OCSE  agrees  with  the 
commenter  that  these  regulations  would 
not  be  necessary  if  all  child  support 
awards  were  routinely  reviewed  and 
updated  since  the  State  must  petition  for 
inclusion  of  medical  support  in  all  new 
and  modified  cases.  The  State  may  not 
have  to  establish  a  separate  review 
process  for  medical  support,  if  it 
routinely  reviews  all  cases  for  potential 
modification  of  support  and  there  are 
provisions  in  Us  review  catena  which 
allow  cases  to  be  modified  for  medical 
support  even  in  the  absence  of  a 
potential  revision  m  the  support  award. 

8.  Comment:  One  State  agency 
worried  that  petitioning  the  court  or 
administrative  authority  to  include 
medical  support  in  child  support  orders 
could  result  in  countersuits  that  will 
involve  property  distribution,  custody  or 
visitation  issues. 

Response:  Although  there  is  potential 
for  additional,  extraneous  issues  to  be 
raised  when  the  couri  or  administrative 
authority  is  petitioned  for  mclusion  of 
medical  support  in  the  child  support 
orders,  research  mdicates  that  there  is  a 
much  greater  chance  for  the  chUd(ren}  s 
situation  to  be  improved  (e.g..  inclusion 
of  medical  support,  an  increase  m  the 
amount  of  fmancial  support]  by 
petitioning  the  court  or  administrative 
authority. 


9.  Comment:  One  advocacy  group 
commented  that,  since  their  State  law 
provides  that  the  amount  the  absent 
parent  pays  for  the  child(ren)s  medical 
insurance  be  deducted  from  his  or  her 
income  before  calculating  the  financial 
support  obligation,  if  the  custodial 
parent  can  provide  medical  msurance 
fur  the  child(ren),  the  proposed 
requirement  would  unnecessarily  reduce 
the  amount  of  financial  support. 

Response:  Section  306.51(b)|l} 
requires  the  IV-D  agency  to  petition  for 
medical  support  '"unless  the  custodial 
parent  and  child(ren)  have  satisfactory 
health  insurance  other  than  Medicaid." 
If  the  custodial  parent  does  not  have 
access  to  health  insurance,  the  family 
may  be  better  off  with  medical  support. 
even  if  the  result  is  less  financial 
support. 

10.  Comment:  One  local  agency 
commented  that  the  custodial  parent 
who  la  an  AFDC  recipient  might  not 
wish  to  pursue  medical  support  since 
health  services  are  provided  by  the 
Medicaid  program  while  the  non-AI-T)C 
custodial  parent  would  not  welcome 
medical  support,  unless  the  child(ren| 
have  major  medical  problems,  if  health 
insurance  payments  might  impact  on  the 
absent  parent's  ability  to  pay  financial 
support. 

Response:  In  accordance  with  section 
1912  of  the  Act.  Medicaid  recipients 
must  assign  any  nghts  to  medical 
support  to  the  Medicaid  agency  and 
cooperate  in  secunng  that  support  as  a 
conditi<')n  of  eligibility  for  Medicaid. 
Non-AFDC  custodial  parfmts.  who  are 
not  Medicaid  applicants  or  recipients, 
must  consent  before  receipt  of  medical 
support  enforcement  services,  in 
accordance  with  \  306.51  (c).  Since 
custodial  parents  otherwise  would  have 
to  secure  health  care  coverage  when 
they  leave  the  AFDC  roles,  Inclusion  in 
the  absent  parent  s  group  plan  could  be 
considerably  cheaper. 

Section  306,51{bU5}  Provide  the 
Custodial  Parent  With  the  Health 
Insurance  Policy  Information 

We  received  13  comments  on  fiie 
requirement  that  the  custodial  parent  be 
provided  information  pertammg  to  the 
health  insurance  policy  which  had  been 
fiecured  for  the  dependent  child{ren) 
under  this  section. 

1  Comment:  The  majonty  expressed 
concern  that  the  mechanism  for 
obtaming  this  mformation  has  not  been 
established  and  that  meetmg  this 
requirement  would  be  difficult  and 
expensive. 

Response:  Section  306.5l(b)(5] 
requires  IV-D  agencies  to  provide  the 
custodial  parent  with  health  insurance 
policy  information  when  the  absent 


parent  secures  coverage  for  the 
dependent  children.  This  would  include 
only  any  information  which  is  available 
to  the  IV-D  agency. 

2.  Comment  Four  State  agencies 
asked  whether  the  IV-D  agency  would 
be  required  to  interpret  the  provisions  of 
the  policy  or  to  assist  the  custodial 
parent  with  the  filing  of  claims 

Response:  The  IV-D  agency  is 
required  to  provide  the  custodial  parent 
with  health  insurance  policy  information 
when  the  absent  parent  secures 
coverage  for  the  dependent  chtldlren), 
including  information  available  to  the 
IV-D  agency  about  the  policy  which  will 
permit  a  claim  to  be  filed  and  what 
ser\-ices  are  to  be  covered,  or  provided 
in  the  case  of  HMOs  and  PPO  s  The 
IV-D  agency  is  not  required  to  interpret 
the  [>olicy  or  assist  in  the  filing  of 
claims. 

3.  Commrnt  One  Stdte  agency 
suggested  that  the  States  should  be 
given  fiexibility  to  designate  which 
agency  should  be  responsible  for 
notifying  the  custodial  parent  of 
available  health  insurance  coverage. 

Hesponst'.  The  IV-D  agency  need  only 
ensure  that  the  custodial  parent  gels  the 
information  about  the  health  insurance 
policy  If  the  IV-D  agency  prefers  to 
arrange  for  the  custodial  parent  to 
receive  the  information  from  some  other 
source  via  a  cooperative  agreement  or 
other  procedure,  it  may  do  so.  as  long  as 
the  custodial  parent  receives  the 
necessary  information. 

4  Comment  Two  commenters. 
including  a  State  agency,  suggested  (hat 
we  specify  what  information  the  IV-D 
agency  must  provide  to  the  cuHtodial 
parent. 

Response:  The  IV-D  agency  must 
provide  any  information  available  to  it 
about  the  health  insurance  policy  which 
would  permit  a  claim  to  be  filed  or,  in 
the  case  of  lIMO's  or  PPO  s,  services  to 
be  provided. 

5.  Comment  One  Stale  agency  asked 
if  implementabon  could  be  delayed  for  a 
year  to  allow  States  to  assess  the  fiscal 
impact. 

Response:  OCSE  believes  thai 
adequate  tune  has  elapsed  since  the 
enactment  of  ihe  19ti4  .Amendments  for 
the  States  to  have  fully  prepared  for 
their  implementation  Further  delay 
would  only  result  in  children  being 
deprived  of  the  medical  support  which  is 
their  due. 

Comments  Received  on  Potential 
Financial  Impact  of  Requirements 

1.  Comment  Sixteen  commenters 
pointed  out  that  their  child  support 
enforcement  programs  are  audited  and 
evaluated  on  the  basis  of  the  ratio  of 
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child  support  collections  to  expenditures 
and  that  Inclusion  of  expenditures  for 
medical  >upport  enforcement  without 
providing  appropriate  credit  for 
collection  of  health  insurance  premiums 
or  savings  to  the  Medicaid  program 
would  lower  that  ratio.  Some 
commenters  recommended  that 
expenditures  associated  with  medical 
support  activities  be  deducted  from  the 
IV-D  agency's  total  child  support 
enforcement  expenditures  when 
performance  ratios  are  computed. 

Response:  The  method  of  calculating 
incentive  payments  is  specified  in  title 
IV-D  of  the  Act.  However,  we  believe 
that  the  overall  impact  of  the 
requirements  in  this  regulation  on 
incentive  payments  to  Slates  will  be 
nominal. 

2.  Comment  Fourteen  commenters 
requested  that  an  incentive  system  for 
medical  support  enforcement  activities 
be  estiibliihed.  Some  commenters 
specified  that  OCSE  should  permit  the 
State  to  count  the  health  insurance 
coverage  premiums  as  collectionB 
eligible  for  incentive  payments. 

Response:  Current  statute  does  not 
allow  health  insurance  premiums  to  be 
counted  as  collections  eligible  for 
incentive  payments-  However,  since  the 
savings  accruing  to  State  governments 
as  a  result  of  medical  support  efforts 
may  be  substantial.  States  may  wish  to 
examine  the  possibility  of  rewarding 
their  IV-D  agencies  for  aggressive 
medical  support  efforts  with  some 
portion  of  the  non  Federal  share  of 
resultant  savings.  Slates  could  develop 
incentive  formulas  to  reward  their  State 
or  local  tV-D  agencies  for  8uc<;eB8ful 
medical  support  enforcement  activities 
based  on  Medicaid  savings 

3.  Comment  Four  commenters 
expressed  concern  thai  OCSE  had 
underestimated  the  impact  of  the 
regulations  One  State  agency  suggested 
that  OCSE  should  do  an  extensive 
impact  study  or  pilot  project  to  ensure 
that  implementation  of  the  medical 
support  regulations  would  have  no 
adverse  impact  on  the  States. 

Response:  OCSE  realizes  that  the 
implementation  of  the  medical  support 
regulations  will  require  additional 
efforts  and  expenditures,  but  the  long- 
term  benefit  to  the  children  and  the 
Medicaid  savings  should  well  exceed 
the  implementation  costs.  Slates  should 
look  beyond  the  IV-D  agency 
perspective  to  the  coat-benefil  potential 
for  the  Slate  as  a  whole  when 
comparing  Medicaid  savings  and  IV-D 
costs. 

Paperwork  Reduction  Act 

45  CFR  306.51  fb)[3J  and  (b)(5)  of  this 
regulation  contain  information  collection 


requirements  which  are  subject  to  OMB 
review  under  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L  96-511}.  The  pubLc 
is  not  requiried  to  comply  with  these 
information  collection  requirements 
until  OMB  approves  them  under  section 
3507  of  the  Paperwork  Reduction  Act.  A 
notice  will  be  published  in  the  Federal 
Register  when  OMB  approval  is 
obtained. 

Economic  Impact  Analyaia 

The  Secretary  has  determined,  in 
accordance  with  Executive  Order  12291 
that  this  regulation  does  not  constitute  a 
"major"  rule.  A  major  rule  is  one  that  is 
likely  to  result  in: 

(1)  An  annua!  effect  on  the  economy 
of  SlOO  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions:  or 

(3}  Significant  adverse  effects  on 
competition,  empioy-ment,  investment. 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  Executive  Order  requires  that,  for 
major  rules,  we  prepare  a  regulatory 
impact  analysis  which  describes  the 
potential  benefits  and  costs  of  the  rule. 
together  with  the  potential  benefits  and 
costs  of  alternative  approaches. 

The  regulation  will  have  little  or  no 
net  economic  effect,  because  it  will  not 
change  substantially  the  total  amount 
that  will  be  spent  on  medical  care  for 
dependent  children  of  absent  parents. 
The  effect  here  is  not  the  level  of 
medical  coverage  but  rather  who  will 
finance  it — parents,  third-party  payors, 
and  ultimately,  employers  and 
employees  who  pay  premiums,  versus 
the  Medicaid  program  and  taxpayers. 
As  total  expenditures  v%-ill  remain  about 
Ihe  same,  this  regulation  only  results  in 
B  rediatnbulion  of  resources 

As  the  purpose  of  this  regulation  is  to 
provide  enhancements  of  a  limited 
nature  to  current  medical  support 
enforcement  requirements,  no  effective 
altemalivee  to  this  approach  were 
apparent.  This  regulation  merely 
expands  the  audience  of  current  medical 
support  enforcement  requirements  to 
include  certain  targeted  cases  as 
identified  by  the  State 

Regulatory  Flexibility  Analysis 

Under  the  Regulator)-  Flexibility  Act 
of  1960  IPub.  L.  9&-354),  we  are  required 
to  prepare  a  regulatory  flexibility 
analysis  for  those  rules  which  will  have 
a  significant  economic  impact  oo  a 
substantial  number  of  small  entities. 
This  regulation  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  eobties. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required. 

List  of  Subjects  in  45  CFR  Pari  306 

Child  Support  Grant  programs/social 
programs.  Medicaid.  Reporting  and 
recordkeeping  requirements. 

iCatatog  of  Federal  Doniestic  Assistance 
Programs  No  13,783.  Child  Suppori 
EnforceineDt  Progranij 

Date  April  B.  isea. 
Wayne  A.  Stanion, 
Director.  Office  of  Child  Support 
Enforcement 

Approved:  |une  30. 1968. 
Otis  R.  B«weD. 
Secretary 

PART  30&— (AMENDCOl 

For  ihe  reasons  set  out  in  the 
preamble.  45  CFR  Part  306  is  amended 
as  follows: 

1.  The  authority  atation  for  Part  306  is 
revised  to  read  as  set  forth  below: 

Authority:  42  U.SC  652.  fl;-.4(13|.  1302, 
1396a(a)(2S),  1396b(d)i2).  l39eb(ol.  ■139ftb(pi. 
6ndl986lL 

2.  45  CFR  306 10  is  amended  by 
revising  paragraph  (g)  to  read  as 
follows; 

S  306.10    Functions  to  t>c  perfonned  urtder 
a  cooperative  agreement 

[g]  Secure  health  insurance  coverage 
through  court  or  administrative  order. 


S  306.40    I  Removed] 

3  45  CFR  306.40  is  removed. 

4  45  CFR  306.51  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

S  306.51    Securing  and  enforcing  medical 
support  obDgattona. 

Uj  Fur  purposes  of  this  section; 

(1)  ileaJth  insurance  is  considered 
reasonable  m  cost  if  it  is  employment- 
related  or  other  group  health  msurance, 
regardless  of  service  delivery 
mechanism. 

(2t  Health  insurance  includes  fee  for 
serx'ice.  health  maintenance 
organization,  preferred  provider 
organization,  and  other  types  of 
coverage  under  which  medical  services 
could  be  provided  to  the  dependent 
child[ren)  of  an  absent  parent 

5  45  CFR  306,51  is  amended  by 
redesignating  paragraphs  (b)  (3).  (4),  (5) 
and  (6)  as  (6),  (7).  (8)  and  19)  respecbvely 
and  by  inserting  new  paragraphs  [b]  (3). 
(4J  and  (5J  as  follows: 
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}  306.5 1    Securing  and  enforcing  nwdlcat 
support  obligation*. 

(br  •  • 

13)  Establish  wntten  cnlpna  lo 
identify  cases  not  included  under 
paragraphs  [b)(l)  and  (b)(2)  of  this 
section  where  there  is  a  high  potential 
fur  obtaining  medical  support  based 
on — 

(i)  Evidence  thdt  health  insurance  may 
be  available  to  the  absent  parent  at  a 
reasonable  cost,  and 

In)  Facts,  as  defined  by  State  law. 
regulation,  procedure,  or  other  directive, 
vwhich  are  sufficient  to  warrant 
modification  of  the  existing  support 
order  to  include  health  insurance 
coverage  for  a  dependent  child(ren). 

(4)  Petition  the  court  or  administrative 
authority  to  modify  support  orders  for 
cases  identified  m  paragraph  (b)[3]  of 
this  section  to  include  medicdl  support 
m  the  form  of  health  insurance  coverage 

(5!  Provide  the  custodial  parent  with 
information  pertaining  to  the  health 
insurance  policy  which  has  been 
secured  for  the  dependent  child(ren} 
pursuant  to  an  order  obtained  under  this 
section. 


[FR  Dec.  &fl-2i^"6  rUed  9-15-68;  8:45  ami 

BHJJMG  COOe  41S0-04-II 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Ch.  I 

ICGD  B&-033) 

Update  of  Cro»s  References  and 
Correction  of  U^.C.  Citations 

agency:  Coast  Guard.  DOT 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  amending 
its  regulations  to  update  internal 
references  to  statutes  and  regulations 
affecting  hazardous  materials.  This 
action  is  necessary  because  new 
legislation  and  the  consohdation  of 
hazardous  materials  regulations  has 
made  many  internal  references 
incorrect.  These  changes  will  make  it 
easier  to  follow  the  Coast  Guard 
regulations  and  related  publications. 
EFFECTIVE  DATE:  September  16.  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Frank  K.  Thompson.  Hazardous 
Materials  Branch.  Office  of  Marine 
Safety,  Security,  and  Environmental 
Protection,  (202)  267-1577. 
SUPPLEMENTARY  INFORMATION:  Since 

1978  a  number  of  changes  have  occurred 
in  the  statutes  and  regulations  affecting 


the  transportation  of  hazardous 
materials.  Because  of  these  changes  the 
Coast  Guard  regulations  now  contain  a 
number  of  incorrect  or  out  of  date 
authority  citations  and  cross  references 
to  hazardous  materials  regulations.  The 
purpose  of  this  document  is  to  correct 
those  citations  and  references.  The 
amendments  in  this  document  fall  into 
the  following  three  categories: 

1.  In  1976  a  large  part  of  the  Coast 
Guard  dangerous  cargo  (hazardous 
materials)  regulations,  which  had  been 
in  46  CFR  Part  146.  was  transferred  to 
Title  49,  where  the  hazardous  materials 
rtgulations  of  ail  the  modes  within  the 
Department  of  Transportation  were 
consolidated  into  Parts  171  through  179. 
Nearly  all  of  46  CFR  Part  146  was 
revoked  at  that  time.  However,  many 
cross-references  to  46  CFR  Part  146  or  lo 
46  CFR  Subchapter  N  m  other  parts  of 
Title  46  were  left  unchanged.  Since  all  of 
the  referenced  material  has  been 
replaced  by  provisions  of  49  CFR  Parts 
171-179.  these  references  are  being 
amended  to  cite  the  appropriate 
provisions  within  Title  49, 

2.  Container  standards  previously 
under  the  jurisdiction  of  the  Interstate 
Commerce  Commission  are  now  under 
the  junsdiction  of  the  Department  of 
Transportation.  Therefore  any 
references  in  the  Coast  Guard 
rf'«u!atlnns  to  "ICC"  container 
st-inddrds  are  being  amended  lo  refer  to 
"DOT"  packaging  specifications. 

3.  In  1983  the  U.S.  Congress,  m 
enacting  Pub.  L  98-89.  repealed  the 
"Dangerous  Cargo  Act"  formerly 
codified  at  46  U.S.C  170.  In  numerous 
places  in  the  statutory  authorities  and 
the  text  of  the  Coast  Guard  regulations 
in  46  CFR  Chapter  I,  references  and 
citations  to  46  ITSC.  170  remain.  These 
citations  are  being  amended  to  delete 
the  reference  to  46  U.S.C.  170  and  other 
corrections  m  the  statutory  authority 
citations  are  being  made,  as  appropriate. 

Notice  of  Proposed  Rulemaking 

This  rule  merely  updates  internal 
cross  references  and  deletes  references 
to  46  U.S.C.  170  and  corrects  other 
statutory  authonty  citations.  Therefore. 
under  the  provisions  of  5  U  S.C.  553.  this 
amendment  is  being  issued  as  a  final 
rule  without  publication  of  a  notice  of 
proposed  rulemaking,  which  is 
unnecessary.  Since  the  actions  that 
necessitated  these  changes  occurred 
several  years  ago.  good  cause  exists  for 
making  these  rules  effective  upon 
publication. 

Regulatory  Evaluation 

Th:s  final  rule  is  considered  to  be  non- 
major  under  Executive  Order  12291  and 
nonsignificant  under  the  DOT 


regulatory  policies  and  procedures  (44 
FR  11034.  February  26,  1979).  The 
economic  impact  of  this  final  rule  has 
been  found  to  be  so  minimal  that  further 
evaludtion  is  unnecessary.  This 
rulemaking  merely  updates  internal 
cross  references  and  deletes  references 
to  46  U.S.C.  170.  There  is  no  substantive 
effect  on  current  Coast  Guard 
regulations. 

Regulatory  Flexibility  Evaluation 

Since  this  rulemaking  merely  updates 
internal  references,  the  Coast  Guard 
certifies  that  there  is  no  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  Implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Environmental  Analysis 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  lo  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.1  of  Commandant 
Instruction  M16475.1B,  A  Categorical 
Exclusion  Determination  has  been 
prepared  and  is  included  as  part  of  the 
regulatory  package. 

list  of  Subjects 

46  CFR  Part  2 

Marine  safety,  Reporting  and 
recordkeeping  requirements.  Vessels. 

48  CFR  Pari  24 

Marine  safely. 
46  CFR  Part  25 

Fire  prevention.  Marine  safety. 

46  CFR  Part  30 

Cargo  vessels,  Foreign  relations. 
Hazardous  materials  transportation. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  31 

Cargo  vessels.  Manne  safety. 
Reporting  and  recordkeeping 

requirements, 

46  CFR  Part  33 

Cargo  vessels.  Marine  safety. 
Occupational  safety  and  health. 
Seamen. 
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46  CFR  Part  35 

Cargo  vessels.  Marine  safely. 
Navigation  (water).  Occupational  safety 
and  health.  Reporting  and  recordkeeping 
requirements.  Seamen. 

46  CFR  Part  37 

Cargo  vessels.  Marine  safety.  Nuclear 
vessels.  Radiation  protection. 

46  CFR  Part  38 

Cargo  vessels.  Fire  prevention,  Cases. 
Hazardous  materials  transportation. 
Marine  safety. 

46  CFR  Part  50 

Reporting  and  recordkeeping 
requirements,  Vessels. 

46  CFR  Part  61 

Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  70 

Marine  safety.  Passenger  vessels. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  78 

Marine  safety.  Navigation  (water). 
Passenger  vessels.  Penalties,  Reporting 
and  recordkeeping  requirements. 

46  CFR  Part  90 

Cargo  vessels.  Marine  safety. 
48  CFR  Port  94 

Cargo  vessels.  Marine  safety. 

46  CFR  Part  97 

Cargo  vessels,  Marine  safety. 
Navigation  (water),  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  99 

Cargo  vessels,  Marine  safety,  Nuclear 
vessels.  Radiation  protection.  Reporting 
and  recordkeeping  requirements. 

46  CFR  Port  105 

Cargo  vessels.  Fishing  vessels, 
Hazardous  materials  transportation. 
Marine  safety. 

46  CFR  Part  146 

Arms  and  munitions.  Hazardous 
materials  transportation.  Labeling, 
Marine  safety,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  147 

/\rms  and  munitions.  Hazardous 
materials  transportation.  Marine  safety, 
Packaging  and  containers. 

46  CFR  Part  147A 

Fire  prevention.  Hazardous 
substances.  Occupational  safety  and 


health.  Pesticides  and  pests,  Seamen, 
Vessels. 

46  CFR  Part  175 

Marine  safety.  Passenger  vessels. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  176 

Fire  prevention,  Marine  safety. 
Passenger  vessels.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  188 

Marine  safety.  Oceanographic 
research  vessels. 

46  CFR  Part  194 

Explosives.  Hazardous  materials 
transportation.  Marine  safety, 
Oceanographic  research  vessels. 

46  CFR  Part  195 

Marine  safety.  Navigation  (water), 
Oceanographic  research  vessels. 

In  consideration  of  the  foregoing,  the 
Coast  Guard  hereby  amends  46  CFR 

Chapter  I  as  set  forth  below 

PART  2— VESSEL  INSPECTIONS 

1.  The  authority  citation  for  Part  2  is 
revised  to  read  as  follows: 

Authority:  33  U  S.C  1903;  43  U.S.C.  1333;  46 
U.S.C.  3306.  3703.  5115.  8105:  46  App.  U.S.C 
1295g:  E-0. 12234.  45  FR  56801,  3  CFR  1980 
Comp..  p.  277;  49  CFR  1,46:  Subpart  2.45  also 
issued  under  the  authority  of  Act  Dec  27. 
1950.  ch.  1155.  5  1.  2.  64  Stal.  1120  (see  46 
U.S.C  App.  note  prec.  1). 

§2.01-7    (Amended! 

2.  The  table  in  5  2.01-7(a)  is  amended 
as  follows: 

a.  The  words  'or  146"  are  removed, 
wherever  they  appear,  and  the  words 
"or  49  CFR  Parts  171-179"  are  added  in 
their  place. 

b.  The  words  "W  CFR  Part  146"  are 
removed,  wherever  they  appear,  and  the 
words  "49  CFR  Parts  in-179"  are  added 
in  their  place. 

c.  Footnote  2  is  revised  to  read  as 
follows:  "Subchapters  E  (Load  Lines).  F 
(Marine  Engineering),  J  (Electrical 
Engineering),  and  N  (Dangerous 
Cargoes)  of  this  chapter  may  also  be 
applicable  under  certain  conditions.  T^e 
provisions  of  49  CFR  Paris  171-179 
apply  whenever  hazardous  materials  are 
on  board  vessels  (including  motorboats). 
except  when  specifically  exempted  by 
law." 

d.  Footnote  12  is  removed. 

PART  24— GENERAL  PROVISIONS 

3.  The  authonty  citation  for  Part  24  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed: 


Authorilyt  46  U.S  C.  3306.  4104,  4302;  E.O 
12234.  45  FR  58801,  3  CFR.  1980.  Comp.,  p  277 
49  CFR  146. 

§24.01-10    (Removwll 

4.  Section  24.01-10  ia  removed. 
§24.05-1    [Amended) 

5.  The  table  in  §  24.05-l(a)  is  amended 
as  follows: 

a.  The  words  "or  146"  are  removed, 
wherever  they  appear,  and  the  words 
"or  49  CFR  Parts  171-179"  are  added  in 
their  place. 

b.  The  words  "46  CFR  Part  146"  are 
removed,  wherever  they  appear,  and  the 
words  "49  CFR  Parts  171-179"  are  added 
in  their  place. 

c.  Footnote  2  is  revised  lo  read  as 
follows:  "Subchapters  E  (Load  Lines).  F 
(Marine  Engineering).  |  (Electrical 
Engineering),  and  N  (Dangerous 
Cargoes]  of  this  chapter  may  also  be 
applicable  under  certain  conditions.  The 
provisions  of  49  CFR  Parts  171-179 
apply  whenever  hazardous  materials  are 
on  board  vessels  (including  motorboats). 
except  when  specifically  exempted  by 
law." 

d.  Footnote  13  is  r*'moved. 

PART  25— REQUIREMENTS 

6.  The  authority  citation  for  Part  25  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed: 

Aulhoritv:  46  U  S.C.  3306.  4104.  43(12:  49 
CFR  1  46. 

§25.45-1    (Amended! 

7.  Section  25.45-1  is  amended  by 
changing  the  phrase  "Parts  146  and  147' 
to  read  "Part  147" 

PART  30— GENERAL  PROVISIONS 

8.  The  authority  citation  for  Part  30  is 
revised  to  read  as  follows: 

Authority:  46  U  S  C.  3306.  3703.  49  US.C. 
App.  1904;  49  CFR  1.45.  1.46:  §  30-01-2  also 
issued  under  the  aiithont>'  of  44  U.S.C.  3507, 

§30.01-5    (AmwKfed! 

9.  Section  30.01-5  is  amended  as 

follows: 

a.  In  paragraphs  (a)(l)(ii).  (a)(2)(li). 
and  (a)(3)(iii).  the  words  "Part  146  of  this 
chapter"  are  replaced  by  "49  CFR  Parts 
171-179". 

b.  The  table  in  paragraph  (d)  is 
amended  as  follows: 

i  The  words  "or  146  '  are  removed, 
wherever  they  appear,  and  the  words 
"or  49  CFR  Parts  171-179"  are  added  in 
their  place. 

li.  The  words  "46  CFR  Part  146"  are 
removed,  wherever  they  appear,  and  the 
words  "49  CFR  Parts  171-179"  are  added 
in  their  place. 
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ill.  Footnote  2  is  revised  to  read  as 
follows:  "Subchapters  E  (Load  Lines).  F 
(Marine  Engineering).  )  [Electncal 
EngmeerinR).  and  N  |Dan^erous 
Cargoes)  of  this  chapter  may  also  be 
applicable  under  certain  conditions.  The 
provisions  of  49  CFR  Parts  171-179 
apply  whenever  hazardous  materials  are 
on  board  vessels  (including  motorboats). 
except  when  specifically  exempted  by 
law." 

iv.  Footnote  12  is  removpd. 

:30.01-2S    lAmendedl 

10.  Secnon  30.01-2S(c)  is  amended  by 
changing  "Part  146  of  Subchapter  N 
(Dangerous  Car.^oes)  of  this  chapter"  to 
"49  CFR  Parts  1:'1-179". 

PART  31— INSPECTION  AND 
CERTIFICATION 

II  The  authority  citation  for  Part  31  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed 

Authority:  33  U.S.C.  1321(jl.  1607.  2071.  4« 
use.  3306.  3-03.  5115.  8105:  49  U.S.C.  App. 
13(M;  E.O   12234.  45  FR  58801.  3  CFR  1980 
Comp  ,  p.  277.  E  O,  1 1735.  38  FR  21243.  3  CFR, 
1971-1975  Comp    p,  793:  49  CFR  1  48. 

PART  33— LIFESAVING  EQUIPMENT 

12.  The  authonly  citation  for  Pari  33  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed: 

Authority:  46  U  S.C.  3102.  3306.  37D3;  E.O. 
12234.  45  FR  58801.  3  CFR  1980  Comp..  p.  277: 
49  CFR  I.4« 

PART  35— OPERATIONS 

13.  The  authority  citation  for  Part  35  is 
revised  to  read  as  follows: 

Authority:  33  U  S.C.  1321(i!;  48  U  S  C.  3306. 
3703:  49  U  S.C  App.  1304.  E.O.  12234.  45  FR 
58801.  3  CFR  1380  Comp..  p.  277.  E.0. 11735. 
38  FR  21243.  3  CFR.  1971-1975  Comp..  p.  793: 
49  CFR  1  48. 

§  3S.01-45    (Amended I 

14.  Section  3S.01-4.3ld)  is  amended  by 
changing  "ICC"  to  "DOT'. 

§35.30-40    [Amended I 

15.  Section  35.30-W(a)(l|  is  amended 
by  removing  "ICC". 

PART  37— SPECIAL  CONSTRUCTION, 
ARRANGEMENT.  AND  OTHER 
PROVISIONS  FOR  NUCLEAR  VESSELS 

16.  The  authority  citation  for  Part  37  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed: 

Authority:  46  U  S.C.  3306.  3703:  49  II  S.C. 
App  1304.  EO  12234.  45  FR  58801.  3  CFR 
1980  Corop..  p.  277.  49  CFR  1.46. 


PART  3a— LIQUEFIED  FLAMMABLE 
GASES 

17.  The  authority  citation  for  Pan  38  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  pari  are 
removed: 

Authority:  4«  U.S.C.  3306,  3703:  49  U  S.C 
App,  1804:  E.O,  12234.  45  FR  58801.  3  (TR 
1980  Ci.imp  ,  p,  277:  49  CFTt  1.4«. 

:3«.01-1    lAmendedl 

18.  Section  38.01-l(b)  is  amended  by 
changing  "Part  148  of  Subchapter  N 
(Dangerous  Cargoes)  of  this  chapter"  to 

49  CFR  Parts  171-179". 

PART  50— GENERAL  PROVISIONS 

19.  The  authority  citation  for  Part  50  is 

revised  to  read  as  follows: 

Authority:  43  U  S.C.  1333:  46  U.SC.  3308. 
3703.  5115:  E.O.  12234,  45  VK  58801.  3  CFR 
1980  Comp..  p.  277:  49  CFR  1.45. 1.46;  !  50.01- 
20  also  issued  under  the  authority  of  44  U.S.C 
3507. 

5  50.01-1    [Removed) 

20.  Section  50.01-1  Is  removed. 

PART  61-PERIODIC  TESTS  AND 
INSPECTIONS 

21.  The  authority  citation  for  Part  61  ia 
revised  to  read  as  follows: 

Authority:  43  U  S.C.  1333:  46  U  S.C  3308. 
3703:  E.O.  12234.  45  FR  58801.  3  CFR  1980 
Corns)..  V  277:  49  CFR  1.46, 

22.  Section  61.10-5(0  and  (h)(1)  are 
revised  to  read  as  follows: 

S  6 1 . 1 0-5    Periodic  Inspection. 


(f)  Compressed  gas  or  hazardous 
liquid  pressure  vessel  tests.  Cargo  tanks 
of  pressure  vessel  configuration 
containing  liquefied,  compressed  gases 
or  hazardous  liquids  must  be  inspected 
and  tested  as  required  by  the  applicable 
regulations  published  in  Subchapter  D 
or  Subchapter  I  of  this  chapter. 

(h)  Pneumatic  tests.  (1)  Pressure 
vessels  that  were  pneumatically  tested 
before  being  stamped  with  the  Coast 
Guard  Symbol  must  be  thoroughly 
examined  internally  and  externally 
biennially  at  the  regular  inspection  for 
certification  accept  in  those  mstances 
where  the  inspection  interval  is 
prescribed  otherwise,  by  the  specific 
regulations  applicable  to  the  product 
earned,  in  Subchapter  D.  (Tank 
Vessels).  Subchapter  1  (Cargo  and 
Miscellaneous  Vesselsl.  or  Subchapter 
1-A  (Mobile  Offshore  Drilling  Units)  ol 
this  chapter.  For  those  tanks  whose 
design  precludes  a  thorough  intenal  or 
externa)  examination,  the  thickness 
must  be  determined  by  a  nondestructive 


method  acceptable  to  the  Ofliixr  in 

Charge.  Marine  Inspection. 


PART  70— GENERAL  PROVISIONS 

23.  The  authonty  citation  for  Part  70  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed; 

Aulhorit)-:  46  U.S.C.  3306.  3703;  49  U  S  C. 
App.  1804;  to  12234.  45  FR  58801.  3  CFR 
1980  Comp..  p.  277;  49  CFR  1.4S.  1  46,  J  70,01- 
15  also  issued  under  the  Huthority  of  44  U.S.C 
3507, 

:  70,01-10    I  Removed) 

24.  Section  70.01-10  is  removed. 
S  70.05-1  (Amended] 

25.  The  table  in  {  70.05-l(a)  is 
amended  as  follows; 

a.  The  words  "or  146"  are  removed, 
wherever  they  appear,  and  the  words 
•or  49  CFR  Parts  171-179"  are  added  in 
their  place, 

b  Footnote  2  is  revised  to  read  as 
follows:  "Subchapters  E  (Load  Lines).  F 
(Marine  Engineering), )  (e)ectrical 
Engineering),  and  N  (Dangerous 
Cargoes)  of  this  chapter  may  also  be 
applicable  under  certain  conditions,  the 
provisions  of  49  Cre  Parts  171-179 
apply  whenever  hazardous  materials  are 
on  board  vessels  (including  motorboats. 
except  when  specifically  exempted  by 
law." 

c  Footnote  12  is  removed. 

28.  Section  70.05-1 2(c)  is  revised  to 
read  as  follows: 

§  70,05- 1 2    Appllcetlon  to  vessels 
concerning  nuclear  energy. 

[cl  The  regulations  covering  the 
transportation  and  handling  of 
radioactive  matenals  as  cargo  are  in  49 
CFR  Parts  171-179, 


27  Section  70,05-30  is  amended  by 
revising  paragraph  (e)(2)  to  read  as 
follows 

;  70.05-30     Combustible  liquid  cargo  In 
bulk. 

la)-   •   ■ 

(2)  Grade  0  in  a  portable  tank  in 
accordance  with  49  CFR  Parts  171-179 

S  70  10-44    lAmendedl 

28.  Section  70.10-44  IS  amended  by 
changing  the  last  sentence  to  read:  "In 
addition,  preparation  of  auiomubiles 
prior  to  carnage,  with  the  exception  of 
disconnecting  battery  cables,  must  be  in 
accordance  with  the  applicable 
provisions  ol  49  CFR  176  90S  " 


Federal  Register  /  Vol.  53.  No.  180  /  Friday.  September  16.  1988  /  Rules  and  Regulations        36025 


PART  7S-0PERAT10NS 

29,  The  authority  citation  for  Part  78  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed: 

Authority:  33  U  S.C.  1321()):  46  U  S.C.  3306. 
6101.  8105.  49  US  C.  App  1804:  E.0. 11735  38 
FR  21243.  3  CFR.  1971-1975  Comp..  p.  793; 
E.0. 12234,  45  FR  58801  3  CFR  1980  Comp.,  p. 
277;  4B  CFR  I  46. 

Subpart  78.80 — (Amended! 

30.  The  note  at  the  end  of  §  78.80-1  is 
revised  to  read  as  follows: 

§  78.80-1     AppHcaUon. 


Note:  The  regulations  affecting  the  use  of 
power-operated  uidustnal  trucks  on  foreign 
vessels  are  in  49  CFR  176.78.  or  in  the  case  of 
foreign  tank  vessels  in  Subpart  35.70  of 
Subchapter  D  (Tank  Vessels)  of  this  chapter. 

31.  Section  7B.8O-10(a)(l).  Note,  and 
(e)  are  revised  to  read  as  fo))ows: 

§  78.60-10    Use  of  power-operated 
industrial  truck  In  various  locations, 

(a)  *  *  • 

Note:  Class  A.  Qass  B.  and  Claw  C 
explosives  are  defined  in  49  CFTt  Pari  173,53. 
173.88.  and  173,100.  respectively. 


(e)  Spaces  containing  other  hazardous 
materials.  In  a  space  in  which 
hazardous  materials  subject  to  49  CFR 
Parts  171-179.  except  those  provided  for 
in  paragraphs  (a),  (b).  (c)  or  (d)  of  this 
section,  are  stowed,  any  approved 
power-operated  industrial  truck  may  be 
used  to  liandle  cargo  including  the 
handling  of  such  hazardous  materials. 

32.  Section  78,80-25(b)(3)  is  revised  to 
read  as  follows; 

S  78.80-25    Charging  or  replacing 

batteries. 

•         •         •         •        * 

lb)  •  •  • 

(3)  The  hold  shall  not  contain  any 
cargo  coming  under  the  regulations  in  49 
CFR  Parts  171-179. 


§78.»0-35    [Amended] 

33.  Section  7ft.dO-35  is  amended  by 
changing  the  reference  to  "ICC"  to 
"DOT",  wherever  it  appears. 

PART  90— GENERAL  PROVISIONS 

34-  The  aulhohty  citation  for  Part  90  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed: 

Authority:  46  (J  S.C  3306  and  3703;  49 
U.S.C.  App.  1804;  E.0. 12234.  45  FR  58801,  3 
CFR  1980  Comp,.  p.  277;  49  CFR  1.46. 


§90.01-10    [Removed] 

35  Section  90.01-10  is  removed. 
$90.0S-1    [Amended) 

36.  The  table  in  \  90.0^1ta)  is 
amended  as  follows: 

a.  The  words  "or  146"  are  removed, 
wherever  they  appear,  and  the  words 
"or  49  CFR  Parts  171-179"  are  added  in 
their  place- 

b.  Footnote  2  is  revised  to  read  as 
follows: 

*  Subchapters  E  (Load  Lines).  F  (Marine 
Enginoering).  J  (Electncal  Engineering),  and  N 
(Dangerous  Cargoes)  of  this  chapter  may  also 
be  applicable  under  certain  conditions.  The 
provisions  of  49  CFR  Parts  171-179  apply 
whenever  hazardous  materials  are  on  board 
vessels  (including  motorboats).  except  when 
specifically  exempted  by  law 

c.  Footnote  12  is  removed. 

37.  Section  90.05-35  is  amended  by 
revising  paragraphs  (a)(l)(ii)  and  (2)(iii) 
to  read  as  follows: 

§  90.05-35     Flammabte  and  combustible 
tlqutd  cargo  In  butk. 

(a)  •  •  • 

(1)  '  *  ' 

(ii)  Hazardous  materials  tn  a  portable 
tank  in  accordance  with  49  CFR  Parts 
171-179.  or  in  a  marine  portable  tank 
approved  for  the  material  under  Part  64 
of  this  chapter. 

(2)  "  • 

(iii)  Hazardous  materials  in  a  portable 
lank  in  accordance  with  49  CFR  Parts 
171-179,  or  in  a  marine  portable  tank 
approved  for  the  material  under  Part  64 
of  this  chapter. 

38.  Section  90.05-4O(c)  is  revised  to 
read  as  follows: 

§  90.05-40     Application  to  vessels 
concerning  nuclear  energy. 


(c)  The  regulations  covering  the 
transportation  and  handling  of 
radioactive  materials  as  cargo  are  in  49 
CFR  Parts  171-179. 


S9ai0-3B    [Amended! 

39.  Section  90.10-38  is  amended  by 
changing  the  last  sentence  to  read:  "In 
addition,  preparation  of  automobiles 
prior  to  carriage,  with  the  exception  of 
disconnecting  battery  cables,  must  be  in 
accordance  with  the  applicable 
provisions  of  49  CFR  1/6.905." 

PART  94— UFESAVING  EQUIPMENT 

40.  The  authority  citation  for  Par!  94  is 
revised  tn  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed: 


Authority:  46  U.S  C  3102,  3306.  E.O.  \22M. 
45  FR  58801,  3  CFR  1980  Comp..  p.  277;  49  CFR 
1  4fi 

PART  97— OPERATIONS 

41.  The  authonly  citation  for  Part  97 
continues  to  read  as  follows  and  all 
other  authority  citations  in  the  part  are 
removed: 

Aatfaority: 33  US-C.  13210^.  46 U5.C 3306. 

6101:  49  U.S.C  App  1804;  E.0. 11735.  38  FR 
21243,  3  CFR.  1971-1975  Comp..  p.  793:  E.0 
12234.  45  FR  58801.  3  CFR  1980  Comp  ,  p.  rr 
49  CFR  1.46. 

42.  The  note  at  the  end  of  }  97.70-1  is 

revised  to  read  as  follows: 

$  97.70-1    App»cntk>n. 


Note;  The  regulations  affecting  the  use  o/ 
power-opera tfd  industrial  trucks  on  forei^ 
vessels  are  in  49  CFR  176.78.  or  in  the  case  of 
foreign  lank  vessels  in  Subpart  35  70  of 
Subchapter  D  (Tanit  Vessels)  of  this  chapter 

43.  Section  97.70-10(a)(l).  Note,  and 
(e)(1)  are  revised  to  read  as  follows: 

§  97.7(K-10    Use  of  power-operated 
rndustriai  triicks  in  various  locations. 


(l)-  — 

Note:  Cld.ss  A.  Class  B.  or  Class  C 
explosives  are  defined  in  49  CFR  173.^ 
173,88.  and  173.100.  respectively. 

(e)  Spaces  containing  other  hazardous 
materials.  (1)  In  a  space  in  which 
hazardous  materials  subject  to  the 
regulations  in  49  CFR  Parts  171-179, 
except  those  provided  for  in  paragraphs 
(a),  (b).  (c)  and  (d)  of  this  section,  are 
stowed,  any  approved  power-operated 
industrial  truck  may  be  used  1o  handle 
cargo  including  the  handling  of  such 
dangerous  cargoes  or  hazardous 
materials. 


44.  Section  97.7(>-25(b)(3)  is  revised  to 
read  as  follows: 

§  97.70-25    Charging  or  reptacing 
batteries. 


lb)  •  •  • 

(3)  The  hold  shal)  not  contain  any 
cargo  coming  under  the  regulations  in  49 
CFR  Parts  171-179. 


S  97.70-35    lAmendedl 


45  Section  97.70-35  is  amended  by 
changing  the  reference  to  "ICC"  to 
"DOT",  wherever  it  appears. 
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PART  99— SPECIAL  CONSTRUCTION. 
ARRANGEMENT,  AND  OTHER 
PROVISIONS  FOR  NUCLEAR  VESSELS 

46.  The  authonty  cUation  for  Pan  99  is 
revised  to  read  as  follows  and  ail  other 
authonty  citations  in  the  pail  are 
removed: 

.\ulhorily-  46  U  S.C.  33I.W.  370.1  49  U.S.C. 
.Ipp.  1804;  E-0  12:;i4.  45  FR  38an.  -1 CFR 
1980  Comp     p  2-7,  49  CFR  1  46. 

PART  105— COMMERCIAL  FISHING 
VESSELS  DISPENSING  PETROLEUM 
PRODUCTS 

47.  The  aulhonty  citation  for  Part  105 
IS  revised  to  read  as  follows  and  all 
other  authority  citations  in  the  part  are 
removed. 

.\iilhohly:  a  U  S  C  lJ21lil;  46U  S  C.  3J<16, 
3703:  49  LI  S C  App.  1804;  E.O.  11735  38  FR 
21243,  3  ere.  1971-1975  Comp..  p  793:  49  CFl? 
146. 

PART  146— TRANSPORTATION  OR 
STORAGE  OF  MILITARY  EXPLOSIVES 
ON  BOARD  VESSELS 

48  The  authority  citation  for  Part  146 
13  revised  to  read  as  follows  and  all 
other  authonty  citations  in  the  part  are 
removed: 

Aulhorily:  46  I'  S  C.  3306,  3703;  49  L!  S.C. 
App.  1804.  49  CFR  1.45.  1  46;  5  146.01-5  also 
issued  under  the  duthonty  of  44  tj  S.C.  3507 

PART  147— REGULATIONS 
GOVERNING  USE  OF  DANGEROUS 
ARTICLES  AS  SHIPS'  STORES  AND 
SUPPUES  ON  BOARD  VESSELS 

49.  The  authonty  citation  for  Part  147 
is  revised  to  read  as  follows  and  all 
other  authonty  citations  in  the  part  are 
removed: 

Authority:  46  U  S  C.  3306;  E.0  122J4.  45  FR 
58801.  3  CFR  1980  Comp.  p.  277:  49  CFR  1  46 

PART  147 A— INTERIM  REGULATIONS 
FOR  SHIPBOARD  FUMIGATION 

50.  The  authority  citation  for  Part 
147A  is  revised  to  read  as  follows; 

Authority-  49  U  S.C  App  1804:  49  CFR  1  48 

51.  Section  147A.3  is  revised  to  read 
as  follows: 

{  I47A.3     AppllcablUty. 

This  part  prescribes  the  rules  for 
shipboard  fumigation  on  vessels  to 
which  49  CFR  Parta  171-179  apply  under 
49  CFR  176.5 

PART  175— GENERAL  PROVISIONS 

52.  The  authority  citation  for  Part  175 
IS  revised  to  read  as  follows  and  all 
other  aulhonty  citations  in  the  part  are 
removed 


Authority:  46  U.S.C.  3306.  3703.  5115.  BIOS; 
49  use.  App  1804;  49  CFR  1  45.  1.46: 
i  175.01-3  also  issued  under  the  authority  of 
44  use.  3.507 

S  17S.0S-1    lAnwKtadI 

53.  The  table  in  5  175.05-l(a)  is 
amended  as  follows: 

a.  The  words  "or  148"  are  removed. 
wherever  they  appear,  and  the  words 
"or  49  CFR  Parts  171-179"  are  added  in 
their  place. 

b  Footnote  2  is  revised  to  read  as 
follows; 

■  Subchapters  F  n.oad  Unesl,  F  (Manne 
Engmeenngl.  [  lElectncal  Fjii?ineenni^|.  and  N 
(Dangerous  Cargoes)  of  this  chapter  may  also 
be  applicable  under  certain  conditions  The 
provisions  of  49  CFR  Parts  171-179  apply 
whenever  hazardous  malenals  are  on  board 
vessels  linduding  molorboats).  except  when 
specifically  exempted  by  law. 

c.  Footnote  12  is  removed. 

PART  176— INSPECTION  AND 
CERTIFICATION 

54.  The  authority  citation  for  Part  17B 
IS  revised  to  read  as  follows  and  all 
other  authority  citations  in  the  part  are 
removed; 

Authority;  33  U.S.C  1321IJ1;  4«  U.S.C  3308. 
BIOS:  49  U  S.C.  App.  1B04;  E-O.  11735.  38  FK 
21243.  3  CFR  1971-1975  Comp-  p.  793.  E.0. 
12234.  45  FR  58801.  3  CFR.  19B0  Comp..  p.  277; 
49  cm  1  46 

PART  188— GENERAL  PROVISIONS 

55.  The  authonty  citation  for  Part  188 
IS  revised  to  read  as  follows  and  all 
other  authority  citations  in  the  part  are 
removed; 

Authority:  48  U  S.C  2113  3306.  49  US  C 
App  1804:  E-O.  12234.  45  VR  58801,  3  CFR 
1980  Comp..  p.  277.  49  CFR  I  46 

§  tea.oi-ia  tRMoovwti 

56.  Section  188.01-10  is  removed. 
S  ISS.OS-I    lAnwndadI 

57.  The  table  in  i  18a.05-l(a)  is 
amended  as  follows. 

a.  The  words  "or  146"  are  removed, 
wherever  they  appear,  and  the  words 
"or  49  CFR  Parts  171-179"  are  added  in 
their  plac-e. 

b.  Footnote  2  is  revised  to  read  as 
follows: 

*  Subchapters  E  (Load  Lanes).  F  (Manne 
Engineenng). )  (Electrical  F-ngineenns).  and  N 
(Dangerous  Cargoes)  of  this  chapter  may  also 
be  applicable  under  certain  conditions.  The 
provisions  of  49  CFR  Parts  171-179  apply 
whenever  hazardous  malenals  are  on  board 
vessels  (including  miitorbuals),  except  when 
specifically  exempted  by  law. 

c.  Footnote  12  is  removed. 

58  Section  188.05-2(b)  18  revised  to 
read  as  follows; 


§  1U.0S-2  E»mptlont  from  lnsp*ctlon 
laws  for  ocvanographic  research  vessel* 
•nd  terms  sod  conditions  which  apply  In 
lieu  ttiereof. 


(bl  The  oceanographic  research  vessel 
shall  comply  with  49  CFR  Parts  171-179 
whenever  applicable,  except  to  the 
extent  as  specifically  provided 
otherwise  m  this  subchapter 

59.  Section  188  05-15(c)  is  revised  to 
read  as  follows: 

;  1  M.OS- 1 5    AppOcadon  to  vessels 
coTKiemirK)  nuclear  eneryy. 


(c)  The  regulations  covering  the 
transportation  and  handling  of 
radioactive  materials  as  cargo  are  in  49 
CFR  Parts  171-179. 


:  lU.10-3    lAmendedl 

60.  Section  188 10-3  Is  amended  by 
changing  "ICC"  to  "DOT". 

;  1H.10-21    [Amended! 

61.  Section  188.10-21  is  amended  by 
changing  the  last  sentence  to  read: 
"Compressed  gases  are  discussed  in 
more  detail  in  49  CFR  Parts  171-179." 

;1B8  1»-2S    lAmendedl 

62  Section  188  10-25  is  amended  by 
changing  the  last  sentence  to  read; 
"Explosives  are  discussed  in  more  detail 
in  49  CFR  Parts  171-179." 

63.  Section  188.10-37  is  revised  to  read 
as  follows: 

i  1U.  10-37    Label 

This  term  means  the  label  required  by 
49  CFR  Part  172  to  be  affixed  to 
containers  of  explosives  or  other 
hazardous  matenals. 

§  188.10-73    lAmendedl 

64.  Section  188.10-73  is  amended  by 
removing  'Parts  146  or  147"  and 
inserting  "Part  147"  in  its  place. 

65.  The  title  of  Part  194  is  revised  to 
read  as  follows; 

PART  194— HANDLING.  USE  AND 
CONTROL  OF  EXPLOSIVES  AND 
OTHER  HAZARDOUS  MATERIALS 

66  The  authonty  citation  for  Part  194 
is  revised  to  read  as  follows  and  all 
other  authority  citations  in  the  part  are 
removed; 

Authority  46  I'  S  C,  3306;  49  US  C.  App. 
1804.  E-O  12234.  45  FR  58801.  3  CFR  1980 
Comp..  p  277;  49  ere  1 .46. 

5  1*4.01-1    lAmendedl 

67.  Section  194.01-llc)  is  amended  by 
removing  "Part  145  of  Subchapter  N 
(Dangerous  Cargoes)  of  this  chapter" 
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and  inserting  "49  CFR  Purls  171-179    in 
Its  place. 

68  Section  194.0S-l(b)  is  revised  to 
read  as  follows; 

;  194.08-1    General. 


lcl(l)  CompalibiUty  of  magazine 
stowage  shall  be  in  accordance  with  49 
CFR  176.83. 


explosives  or  oxidizing  matenals  m  the 
same  hold  is  permitted  in  accordance 
with  the  i^quirements  of  49  CFR  Part 
176. 


(b)  Chemical  stores  shall  be  stowed  in 
a  chemical  storeroom  in  approved 
drums,  barrels,  or  other  packages, 
properly  marked  and  labeled,  as 
prescribed  by  49  CFR  Part  172  for  those 
specific  commodities,  except  that  those 
chemical  stores  excluded  from  the 
storeroom  by  SS  194.20-15  and  194.20- 
17.  and  those  chemical  stores  not 
desired  to  be  located  In  a  chemical 
storeroom,  shall  be  stored  in  accordance 
with  the  appropriate  provisions  of  49 
CFR  Part  176  insofar  as  such  regulations 
apply  to  cargo  vessels. 

69  Section  194.05-3  is  revised  to  read 
as  follows: 

§  194.DS-3    Chemical  stores. 

(a)  Chemical  stores  are  those 
chemicals  which  possess  one  or  more  of 
the  following  properties  and  shall  be 
classed,  marked  and  labeled  in 
accordance  with  49  CFR  Part  172; 

(1)  Explosives. 

(2)  Flammable  hquids. 

(3)  Flammable  solids. 

(4)  Oxidizing  materials. 

(5)  Corrosive  materials. 

(6)  Compressed  gasses. 

(7)  Poisons. 

(a)  Combustible  liquids. 

19)  Other  Regulated  Materials  (DOT 
Hazard  Class  "ORM"). 

(b)  Substances  for  use  in  the 
chemistry  laboratory,  or  to  be  stored  in 
the  chemical  storeroom  and  generally 
covered  under  paragraph  (a)  of  this 
section  but  not  specifically  listed  by 
name  in  49  CFR  172.101  must  be 
approved  by  the  Commandant  prior  to 
being  carried  on  board  a  vessel 

§  1>4.0&-S    lAmendedl 

70-  Section  194.05~5(a)  is  amended  by 
changing  "Part  146  of  Subchapter  N 
(Dangerous  Cargoes)  of  this  chapter"  to 
"49  CFR  Part  172". 

71.  Section  194.05-7  (a).  |b).  and  (c)(1) 
lire  revised  to  read  as  follows; 

S  194.05-7    Explosives— Detail 
requirements. 

(a)  Except  as  otherwise  provided  by 
this  part.  Class  A  explosives  and 
blasting  caps  shall  be  carried  in 
magazines  specifically  fitted  for  that 
purpose  as  descnbed  in  Subpart  194.10. 

(b)  Military  explosives  shall  be 
identified  by  their  appropriate  DOT 
classification. 


;  1»4.0fr-9    lAmendedl 

72  Section  194.0!)-0(b)  is  amended  by 
changing  "Subpart  146.21  of  Part  146"  to 
"49  CFR  Parts  172. 173.  and  179". 

:iM.0»-11    I  Amended) 

73.  Section  194.05-ll(b)  is  amended  by 
changing  "Subpart  146.22  of  Part  146"  to 
"49  CFR  Parts  172. 173.  and  179". 

;  1»4.05-13    lAmended] 

74.  Section  194.05-13(b)  is  amended  by 
changing  "Subpart  146.23  of  Part  146"  to 
"49  CFR  Parts  172. 173.  and  176". 

;  194.0S-1S    lAmendedl 

75.  Section  194.05-15fb)  is  amended  by 
changing  "Subpart  146.24  of  Part  146"  to 
"49  CFR  Parts  172. 173,  and  176". 

i  194.05-17    (Amended! 

78.  Section  ]94.05-17{b)  ts  amended  by 
changing  "Subpart  146.25  of  Part  146"  to 
"49  CFR  Parts  172, 173.  and  176". 

;  194.05-19    (Amended! 

77.  Section  194.05-19(b)  IS  amended  by 
changing  "Subpart  146.26  of  Part  146"  to 
"49  CFR  Parts  172. 173.  and  176". 

78.  Section  194.05-21  is  revised  to  read 
as  follows: 

§  194.08-21    Other  resutated  materials. 

(a)  Other  Regulated  Materials  IDOT 
Hazard  Class  "ORM")  as  chemical 
stores  and  reagents  shall  be  governed 
by  appropriate  portions  of  Subparts 
194.15  and  194.20  of  this  part. 

(b)  Other  Regulated  Materials  (DOT 
Hazard  Class  "ORM")  which  are  not 
chemical  stores  and  reagents  shall  be 
regulated  by  the  appropnate  portions  of 
49  CFR  Parts  172. 173.  and  176. 

§194.10-1    lAmendedl 

79  Section  194.10-l(b)  is  amended  by 
changing  "Part  146  of  Subchapter  N 
(Dangerous  Cargoes)  of  this  chapter"  to 
"49  CFR  Parts  173  and  176". 

80  Secbon  194.10-5(b)(2)  is  revised  to 
read  as  follows: 

§  194.10-8    Type  and  location. 

(b)  •  •  • 

(2j  Magazine  vans  may  be  installed 
below  decks  in  holds  provided  the  hold 
location  meets  the  location  requirements 
for  integral  magazines.  The  cofferdam 
requirement  of  paragraph  (a)(31  of  this 
section  is  considered  as  fulfilled  if  the 
van  Is  of  steel  construction.  Holds  so 
utilized  shall  not  be  used  for  stowage  of 
other  hazardous  matenals  covered  by  49 
CFR  Parts  171-179.  The  stowage  of  other 


1194.10-38    lAmendcd! 

81.  Section  194.10-35(e)  is  amended  by 
changing  "}  146.09-6  of  Subchapter  N 
(Dangerous  Cargoes]  of  this  chapter"  to 
"49  CFR  176.150". 

82.  Section  194.15-15  is  revised  to  read 
as  follows: 

;  194.18-15    Chemlcala  other  than 
compressed  gases. 

Chemicals,  including  those  listed  in  49 
CFR  Part  172.  may  be  stored  m  small 
working  quantities  in  the  chemical 
laboratory. 

§194.18-17    lAmsnded] 

83  Section  194.15-17(8)  is  amended  by 
changing  "5  146.24-15(d)  of  Subchapter 
N  (Dangerous  Cargoes)  of  this  chapter" 
to  "49  CFR  173.301(g)". 

§1»4J0-18    lAmended) 

84  Section  194.20-15  is  amended  by 
changing  "Part  146  of  Subchapter  N 
(Dangerous  Cargoes)  of  this  chapter"  to 
"49  CFR  Part  172"  m  paragraphs  (d)  and 
(f). 

85.  Section  194.20-17  (b)  and  (c)  are 
revised  to  read  as  follows. 

§  194.20-17    Compressed  gases. 

lb]  Flammable  compressed  gases  and 
oxygen  shall  be  stowed  in  accordance 
wiih  49  CFR  Part  176  Subpart  H. 

(c)  Compressed  gas  cylinders  shall 
hax'e  valve  protection  in  accordance 
with  49  CFR  173.301(g)  and  shall  be 
safely  stowed  in  a  vertical  position  in 
suitable  racks. 

PART  195— VESSEL  CONTROL  AND 
MISCELLANEOUS  SYSTEMS  AND 
EQUIPMENT 

88.  The  authonty  citation  for  Part  195 
is  revised  to  read  as  follows; 

Authority;  46  US  C,  3306;  49  U.S.C  App. 
1804;  EC.  12234.  45  FR  58801.  3  CFR.  1980 
Comp..  p.  277;  49  CFR  1  /4S.  49  Ore  1  46 

87.  Section  195.11-30(c)  is  revised  to 
read  as  follows; 

§  198.1 1-30    Portable  tanka. 

(c)  Portable  tanks  containing  other 

hazardous  materials  shall  be  in 
accordance  with  the  requirements  of  49 
CFR  Parts  171-179. 
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Dated:  September  fl.  1988. 
M  |.  Schiro. 
Capium.  US.  Coast  Guard.  Acting  Chief. 

Office  of  Marine  Safety.  Security  and 
Environmental  Protection. 
[FR  Doc  a8-2115aFiIed»-15-8R^8  45Am| 
BILLING  COOE  4910-14-II 


DCPARTMENT  OF  DCFENSE 

GENERAL  SERVICES 

ADMINISTRATION 

NATIONAL.  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


S2.34S-18    [Corrtctedl 

4.  On  page  2746ft.  in  the  third  column. 
remove  in  the  Item  56  amendatory 
language  the  date  "(JUL  1988)"  and 
insert  m  its  place  the  date  "(AUG  1988)", 
the  effective  date  of  the  final  rule. 

Drtfpd;  September  12.  t«W 
Roger  M.  Schwartz, 

Acting  Director.  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 
[PK  Doc.  88-21115  Filed  9-15-SS:B:4Sani) 

BILUMQ  COOC  M30-S1-M 


48  CFR  Part  52 

[Federal  Acquisition  Circular  B4-38I 

Federal  Acquisition  Regulation  (FAR); 
Miscellaneous  AmerKlments; 
Correction 

AGENCIES:  Department  of  Defense 
(DoD).  General  Services  Administration 
{GSAJ,  and  National  Aeronautics  and 
Space  Administration  (NASA). 

action:  Interim  rule  with  request  for 
numnienls  and  final  rule;  correction. 

summary:  This  document  corrects  the 
effective  date  of  four  clauses  in  a  final 
rule  in  Federal  Acquisition  Circular 
(F.AC)  fM^38  published  in  the  Federal 
Register  on  Wednesday.  July  20, 1988  [53 
PR  27460]- 

FOfl  FURTHER  INFORMATION  CONTACT: 
MtirRaret  .\  Willis,  FAR  Secretariat. 
Room  4041  GS  Building.  Washington. 
DC  20405,  12021  523-4755, 

SUPPL£MENTARV  INFORMATION:  In  FR 

Doc.  16269  beginning  on  page  27460. 
make  the  following  correction: 

52.213-1    ICofrectedl 

1,  On  page  27468.  in  the  second 
column  of  the  Item  53  amendatory 
language,  remove  the  date  "(JUL  1988)" 
dnd  insert  in  its  place  "(AUG  1988)",  the 
effective  date  of  the  final  rule. 

S2.2l»-4    (Corrected! 

2  On  page  27468.  in  the  second 
column,  remove  m  the  title  of  the  clause 
the  dale  "(JUL  1988)"  and  insert  in  its 
place  "(AUG  1988)."  the  effective  date  of 

•he  final  rule 

52.225-3    (Corrected] 

'^.  On  page  27468.  in  the  second 
co)umn.  remove  in  the  Item  55 
dmendatory  language  the  date  "(JUL 
1988]"  and  insert  m  its  place  "{AUG 
1988J '.  the  effective  dale  of  the  final 
rule. 


4«  CFR  Part  52 

[Federal  Acqulamon  Circular  S4-39I 

Federal  Acquisition  Regulation  (FAR); 
Miscellaneous  Amendments; 
Correction 

AOENCtES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Final  rule;  correction. 

summary:  This  document  corrects  a 

final  rule  in  Federal  Acquisition  Circular 
(FAG)  8+-39  published  in  the  Federal 
Rf^ster  on  Friday,  September  2. 1988 
(53  FR  34224], 

FOR  FURTHER  INFORMATION  CONTACT. 
Margaret  A.  Willis.  FAR  Secrelanat. 
Room  4041.  GS  Building.  Washington, 
DC  20405.  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  88-19950.  beginning  on  page  34224. 
make  the  following  correction: 

52.203-7    (Corrected] 

1.  On  page  34228.  third  column, 
remove  in  the  Item  21  amendatory 
language,  the  date  "(XXX  1988)"  and 
insert  in  its  place  "(OCT  1988)". 

52.209-1    [  Corrected! 

2.  On  page  34229.  first  column,  remove 
in  the  title  clause  the  date  "(XXX  1988)" 
and  insert  in  its  place  "(OCT  1988)". 

52^29-10    (Corrected] 

3.  On  page  34229,  second  column, 
remove  m  the  title  of  the  clause  the  date 
"(XXX  1988)"  and  insert  in  its  place 
"(OCT  1988)". 

Dated:  September  12. 1968. 
Roger  M.  Schwartx, 

Acting  Director.  Office  of  Federot  Acquisition 
and  Regulolcry  Policy. 
[FFDoc  88-21116  Filed  9-15-88;  8-45  am] 
BILLMa  COOC  uso-ei-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  192 

IDocltet  No.  PS-98.  Amdt  192-601 

Exception  From  Pressure  Testing  Non- 
Welded  Tie-In  JofnU 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Final  rule. 


:  Under  existing  requirements, 
welded  joints  used  to  tie  in  test 
segments  are  excepted  from  pressure 
testing  because  of  the  impracticability  of 
conducting  the  lest.  This  final  rule 
extends  this  exception  to  non-wpldtM 
lie-m  joints  because  they  are  equally 
impracticable  to  pressure  test.  However, 
the  final  rule  requires  that  all  excepted 
tie-in  joints  be  leak  tested  at  operating 
pressure.  Since  RSPA  believes  current 
operating  and  enforcement  practices  are 
consistent  with  the  final  rule,  a  minimal 
economic  and  safety  impact  is 
anticipated. 

EFFECTIVE  DATE:  This  final  rule  takes 
effect  October  17. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Liebler,  (202)  366-2392. 
regarding  changes  to  safety  standards. 
or  the  Dockets  Unit.  (202)  366-5046.  for 
copies  of  this  final  rule  or  other  material 
in  the  docket, 

SUPPLEMENTARY  INFORMATION:  Subpart  ) 
of  Part  192  requires  that  gas  pipehnes  be 
pressure  tested  to  detect  potentially 
hazardous  leaks  and.  in  some  cases,  to 
substantiate  maximum  allowable 
operating  pressure.  However. 
S  192.503(d)  excepts  from  the  pressure 
test  requirements  of  Subpart  J  welds 
used  to  tie  in  test  segments  of  pipeline 
because  of  the  impracticability  of 
pressure  testing  these  welds.  Notice  1  of 
this  proceeding  (53  FR  1045,  January  15. 
1988]  proposed  extending  this  exception 
to  non-welded  tie-in  joints  for  the  same 
reason  of  impracticability. 

Thirty  commenters  responded  to 
Notice  1  (3  trade  groups.  2  Slate 
agencies.  25  operators).  The  commenters 
unanimously  supported  the  proposed 
change,  but  a  few  expressed 
reservations. 

Four  commenters  asserted  that  the 
word  "joint"  has  two  separate  meanings 
in  the  gas  industry:  (1)  A  length  of  pipe; 
and  (2)  the  connection  between  two 
lengths  of  pipe.  They  argued  thai  this 
duality  of  meaning  could  in  rare  cases 
lead  to  misinterpretation  of  (he 
exception  from  testing.  RSPA  disagrees 
with  their  contention.  The  word  "joint" 
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is  used  unambiguously  throughout  Part 
192  to  mean  the  connection  between  two 
pipeline  segments,  which  may  be  two 
lengths  of  pipe,  a  length  of  pipe  and  a 
pipeline  component,  or  two  components. 
(See.  e.g..  S  192.283).  Thus,  in  the  context 
of  the  regulations,  there  is  no 
justification  for  anticipating  that 
confusion  will  result  from  use  of  the 
word  "joint"  to  mean  the  connection 
that  ties  in  a  test  segment  with  another 
pipeline  segment. 

One  commenter  recommended  that 
the  following  language  be  added  to  the 
proposed  new  text  of  { ig2.503(d). 

However,  all  such  exempted  joints  roust  be 
nondestniclively  tested,  where  proven 
technology  exists,  and  comply  with  192.243 
for  welded  joints  and  192.273  for  non-welded 
joints. 

RSPA  does  not  agree  with  this 
recommendation.  DOT'S  gas  pipeline 
incident  data  do  not  suggest  a  need  lo 
require  nondestructive  testing  (so  far  as 
technology  permits)  of  all  joints  used  to 
tie  in  test  segments.  High  stress  welds 
that  tie  in  test  segments  are  already 
required  to  be  nondestruclively  tested 
under  S  192.243.  while  the  acceptability 
of  other  welds  that  lie  in  test  segments 
is  governed  by  §192.241(3).  Non-welded 
joints  that  tie  in  test  segments  must  meet 
the  joining  requirements  of  9 192.273. 
RSPA  believes  that  compliance  with 
these  existing  requirements  is  sufficient 
lo  assure  the  integrity  of  joints  that  tie  in 
test  segments  without  the  additional 
testing  the  commenter  suggested. 

This  commenter  also  recommended 
that  any  exception  from  pressure  testing 
be  limited  to  strength  testing  rather  than 
both  strength  and  leak  testing.  RSPA 
believes  this  comment  has  merit.  Post- 
installation  strength  testing  is 
impracticable  for  joints  that  tie  in  test 
segments  because  strength  testing 
requires  raising  the  pressure  beyond  the 
operating  pressure  of  the  pipeline. 
However,  such  joints  can  be  leak  tested 
at  the  pipeline's  operating  pressure 
without  any  of  the  difficulties  that  gave 
ri.se  to  the  proposed  exception.  It  is  only 
prudent  to  leak  test  joints  used  to  tie  in 
test  segments  either  before  or  at  the  time 
they  are  placed  in  service.  RSPA 
believes  that  most  operators  follow  this 
practice  for  both  welded  and  non- 
welded  tie-in  joints.  Therefore,  RSPA  is 
revising  the  final  rule  to  require  that 
each  tie-in  joint  excepted  from  the  test 
requirements  of  Subpart  J  be  leak  tested 
at  not  less  than  its  operating  pressure. 
Under  this  requirement,  joints  used  lo 
lie  in  test  segments  must  be  checked  for 
potentially  hazardous  leaks  in 
accordance  with  §192.503(a)|2).  The 
"soap  test"  thai  operators  often  use  lo 
delect  leaks  would  be  an  acceptable 


way  lo  conduct  the  test,  although  other 
effective  methods  may  be  used. 

Section  192.503(d}  now  provides  that 
welds  which  tie  in  lest  segments  are 
excepted  from  all  pressure  test 
requirements,  including  leak  test 
requirements.  Notice  1  did  nol  propose 
lo  change  this  exception.  However, 
since  leak  testing  such  welds  at 
operating  pressure  is  a  prudent,  simple 
and  common  procedure  in  the  interest  of 
safety,  RSPA  believes  it  is  unnecessary 
to  provide  prior  notice  and  opportunity 
for  comment  on  the  issue  of  leak  testing 
welded  joints  used  to  tie  in  test 
segments.  Therefore,  in  accordance  with 
the  Administrative  Procedure  Act.  the 
requirement  lo  test  these  welded  joints 
is  final  as  published. 

Advisory  Committee  Review 

Section  4|b)  of  the  Natural  Gas 
Pipeline  Safely  Act  of  1968.  as  amended 
(49  U.S.C.  1673(b)).  requires  that  each 
proposed  amendment  to  a  safety 
standard  established  under  this  statute 
be  submitted  to  the  Technical  Pipeline 
Safely  Standards  Committee  for  its 
consideration.  T^.is  Committee, 
composed  of  persons  knowledgeable 
about  transportation  of  gas  by  pipeline, 
discussed  the  proposed  rule  at  a  meeting 
held  September  22.  1987.  The  Committee 
voted  unanimously  that  the  proposal 
was  technically  feasible,  reasonable  and 
practicable.  The  Committee's  official 
report  for  the  meeting  is  m  the  dockei. 
The  Committee  recommended  that  b 
final  rule  be  adopted  as  proposed. 
However,  for  the  reasons  discussed 
above,  the  fmal  rule  is  changed  from  the 
version  proposed. 

Impact  Assessment 

This  final  rule  is  considered  to  be 
nonmajor  under  Executive  Order  12291 
and  is  not  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979).  Since  the 
rule  codifies  existing  comphance 
procedures,  it  will  have  a  minimal  effect 
on  the  economy,  and  further  evaluation 
of  this  effect  is  unnecessan,'.  Based  on 
the  facts  available  concerning  the 
impact  of  this  rulemaking  action.  1 
certify  pursuant  to  section  605  of  the 
Regulatory  Flexibility  Act  that  the 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  RSPA  has 
analyzed  this  action  in  accordance  with 
the  principles  and  criteria  contained  in 
E.0. 12612.  and  has  determined  that  it 
does  not  have  sufficient  federalism 
implications  to  warrant  preparing  a 
Federalism  Assessment- 
List  of  Subjects  in  49  CFR  Pari  192 

Pipeline  Safety,  Test.  Tie-in.  Joint. 


In  view  of  the  foregoing.  RSPA 
amends  49  CFR  Part  192  as  follows: 

PART  192-4  AMENDED] 

1.  The  authority  citation  for  Par!  192 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C  1672  aad  1801  49 
CFR  153. 

2.  Section  19Z.503(d)  Is  revised  to  read 
as  follows: 

S  192.503    General  requtrements. 

(d)  Each  joint  used  lo  tie  in  a  test 
segment  of  pipeline  is  excepted  from  the 
specific  lest  requirements  of  this 
subpart  but  il  must  be  leak  tested  at  not 
less  than  its  operating  pressure. 

Issued  in  Washinglon.  DC  on  September  13, 
1988. 

M.  CyDthia5>ou^Mi. 
Administrator.  Research  and  Special 
Programs  Administration. 
[FR  Doa  88-21216  Filed  9-15-B8;  8:45  an) 

eiLUNG  COOC  «»lO-6fr-M 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  To  Determine 
Five  Texas  Cave  invertebrates  To  Be 
Endangered  Species 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  nile. 

summary:  The  Service  determines 
endangered  status  under  the  authonty  of 
the  Endangered  Species  Act  of  1973.  as 
amended,  for  five  species  of  cave- 
dwelling,  invertebrate  animals  m  Texas. 
The  five  species  are  the  Tooth  C^ve 
pseudoscorpion  [Microcrea^^ns  lexana], 
the  Tooth  Cave  spider  {Leptoneta 
wyopica],  the  Bee  Creek  Cave 
harvestman  \TexeJ.'a  reddelJi],  the  Tooth 
Cave  ground  beetle  \Rhadine 
pemephone).  and  the  Kretschmarr  Cave 
mold  beede  {Texama;:rops  reddeJii). 
Each  of  these  species  is  known  from 
only     \  or  fewer  small,  shallow,  dry 
caves  near  Austin  in  Travqs  and 
Williamson  Counties.  Texas.  Urban, 
industrial,  and  highway  expansion  are 
planned  or  ongoing  m  the  area 
containing  the  cave  habitat  of  these 
species.  This  development  could  result 
in  filling  or  collapse  of  these  shallow 
caves,  disturbances  of  water  drainage 
patterns  that  affect  cave  habitat, 
introduction  of  exotic  competitive  and 
predaton,'  insecl.s  and  other  organisms. 
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and  pollution  of  the  cave  systems  with 
pesticides,  fertilizers,  oils,  and  other 
htirmfjl  substances.  Final  determination 
that  these  five  species  are  endangered 
implements  for  them  the  prolections 
provided  by  the  Endangered  Species 
Act 

EFFECTIVE  DATE  September  16.  IWfl 
AOOftesSES:  The  complete  file  for  this 
rile  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Service's  Regional  OtTice  of 
Enddngered  Species.  500  Gold  Avenue 
SW  ,  Albuquerque.  New  Mexico  8710:1 
FOR  FURTHER  INFORMAnON  COMTACT. 

Dr  Steven  M.  Chambers.  Fish  and 
Wildlife  Biolugist.  U.S.  Fish  and  Wildlife 
Service  Regional  Office.  Albuquerque. 
New  Mexico  iSee  ADDRESSES  above) 
[54?S,  766^39?':  ;ir  FTS  4r4-39?2), 
SUPP1£MEHTARV  INFORMATION: 

Effective  Date 

The  usual  30-day  delay  between  date 
of  publication  of  a  final  rule  and  its 
effective  date  may  be  waived  for  cause. 
as  provided  by  50  CFR  424.18(bUl)  and 
by  the  Administrative  Procedure  Act  (5 
use  5o3(dl(3)).  The  Service  Ends  that 
this  period  be  waived  for  this  rule 
because  immediate  protection  is  needed 
10  meet  the  ongoing  threat  of 
construction  activities  thai  are  taking 
place  on  land  that  includes  all  or  a 
major  portion  of  each  of  the  subject 
species'  habitat. 

Background 

The  Tuoth  Cai.e  pseudoscorpion. 
Microcreagns  texana  (family 
Neobisiidae).  was  first  described  by 
Muchmore  (1969)  from  a  specimen 
collected  in  Tooth  Cave.  Travis  County, 
by  James  Reddell  in  1965.  It  reaches  a 
length  of  about  4  miUimetera  (mm) 
(about  ■''n  inch)  and  resembles  a  tiny, 
tailless  scorpion.  Pseudoscorpions  lack 
a  stinger  and  are  harmless  to  humans- 
They  use  their  pincers  to  prey  on  small 
insects  and  other  arthropods.  The  Tooth 
Cave  pseudoscorpion  is  eyeless  and 
troglobilic  (lives  only  in  caves).  It  is 
known  only  from  Tooth  and  Amber 
Caves,  both  m  Travis  County.  Texas. 

The  Tooth  Cave  spider.  Leptoneta 
wyopica  {family  LeptonetidaeJ.  was  first 
collected  by  [ames  Reddell  in  1963,  and 
later  described  by  Gertsch  (1974).  It  has 
been  found  only  m  Tooth  Cave,  Travis 
County.  Texas.  This  spider  is  very  small, 
up  to  1-6  mm  [about  V14  mch)  in  total 
length,  pale  colored,  and  has  relatively 
long  legs.  It  is  a  troglobile.  although 
reduced  eyes  are  present.  The  Tooth 
Cave  spider  is  sedentary  and  spins 
webs  from  the  ceiHng  and  walls  of 
Tooth  Cave. 


The  Bee  Creek  Cave  harvestman. 
Tfxella  tvijdelli  (family  Phalangodidae). 
was  first  described  by  Goodnight  and 
Goodnight  (1967)  from  a  specimen 
collected  by  James  Reddetl  and  David 
McKenzie  from  Bee  Creek  Cave 
(erroneously  reported  as  "Pine  Creek 
Cave").  Travis  County.  This  light 
yeilowish-brown  harvestman  has 
relatively  long  legs  that  extend  from  a 
small  body  (2  mm,  or  less  than  W  mch, 
in  length).  It  is  an  eyeless  troglobite  and 
IS  probably  predatory  The  Bee  Creek 
Cave  harvestman  lives  m  Tooth.  Bee 
Oeek.  McDonald.  Weldon,  and  Bone 
Caves  in  Travis  and  Williamson 
Counties.  Texas.  The  Texelta  reported 
by  Reddell  (1984)  from  Root  Cave. 
Travis  County,  may  also  be  this  specie-s. 

The  Tooth  Cave  ground  beetle. 
Rbadine  persepbone  (family  Carabidae). 
was  first  described  by  Ban*  (1974)  from 
specimens  collected  in  the  Tooth  Cave 
by  W.M.  Andrews.  R.W  Mitchell,  and 
TC  Barr  in  1965.  This  species  is  a  small 
|7-fl  ram  or  about  Vt«  inch  in  length}, 
reddish-brown  beetle.  It  is  troglobitic 
and  has  only  rudimentary  eyes,  It 
probably  feeds  on  cave  cricket  eggs. 
which  have  been  determined  to  be  a 
major  food  of  another  troglobite  species 
of  Rbadine  (Mitchell  1966).  The  Tooth 
Cave  ground  beetle  is  known  only  from 
Tooth  and  Kretschmarr  Caves,  Travis 
County.  Texas. 

The  Kretschmarr  Cave  mold  beetle. 
Texamaurops  reddeili.  was  first 
described  by  Barr  and  Steeves  (1963) 
from  a  specimen  collected  in 
Kretschmarr  Cave  by  James  R  Reddell 
and  David  McKenzie  in  1963.  This 
species  is  a  very  small  (less  than  3  mm. 
or  about  Vi»  inch,  in  length)  dark-colored, 
short-winged,  beetle  with  elongated 
legs.  This  member  of  the  family 
Pselaphidae  is  an  eyeless  troglobite  and 
is  known  only  from  Kretschmarr. 
Amber.  Tooth,  and  Coffin  Caves  in 
Travis  and  Williamson  Counties.  Texas. 

The  caves  inhabited  by  these  five 
species  are  relatively  small.  The  largest. 
McDonald  Cave,  consists  of  less  than  60 
meters  (m)  (about  200  feet)  of  passage, 
and  most  of  the  others  are  considerably 
smaller.  These  caves  occur  in  isolated 
"Islands"  of  the  Edwards  Limestone 
formation  that  were  separated  from  one 
another  when  stream  channels  cut 
through  the  overlying  limestone  to  lower 
rock  layers.  This  fragmentation  of 
habitat  has  resulted  in  the  isolation  of 
groups  of  caves  thai  have  developed 
their  own,  highly  localized  faujias. 

In  addition  to  the  five  species  that  are 
(he  •nbie'^t  of  this  final  rule,  these  caves 
and  others  in  the  area  support  a  number 
of  other  uncommon  and  scientifically 
significant  species.  Available  habitat  of 
this  type  is  very  limiled.  and  many  of 


these  caves  have  been  lost  or  are 
threatened  with  imminent  loss. 

The  Service  was  first  notified  of  the 
possible  status  of  these  five  species  by 
an  August  20,  1984.  letter  from  the 
Travis  Audubon  Society.  Austin.  Texas. 
The  Conservation  Committee  of  the 
Travis  Audubon  Society  then  petitioned 
the  Service  on  Februar>'  6. 1965.  to  list 
these  Hve  and  one  other  species  (the 
Tooth  Cave  rove  beetle,  Cylindropsis 
sp  )  as  endangered.  The  Service 
evaluated  this  petition  and  on  May  1, 
1985,  found  that  the  petition  did  present 
substantial  information  indicating  that 
the  requested  action  may  be  warranted. 
A  notice  of  that  finding  was  published  in 
the  Federal  Register  on  July  18. 1985  (SO 
FR  29238).  On  February  19.  1986.  the 
Service  found  that  the  petitioned  action 
was  warranted  but  that  such  action  was 
precluded  by  work  on  other  pending 
proposals,  in  accordance  with  section 
4(bj(3)(iii)  of  the  Act.  A  notice  of  that 
finding  was  published  on  August  20. 
1966  |51  ¥R  29672).  On  July  1. 1987  [52 
FR  24467).  the  Service  published  a  notice 
that  the  petitioned  action  was  again 
warranted  but  precluded  for  the  five 
species  addressed  in  the  present  final 
ride.  That  same  notice  also  announced 
the  finding  that  listing  was  not 
warranted  for  the  sixth  species  named 
in  the  petition,  the  Tooth  Cave  blind 
rove  beetle  [Cylmdropsis  sp.).  This 
conclusion  was  based  on  the 
determination  that  the  single  known 
specimen  was  in  such  poor  condition 
that  It  could  not  provide  adequate 
material  for  taxonomic  evaluation  and 
description;  furthermore,  the  best 
available  scientific  information 
indicates  that  the  laxon  it  represents  is 
extinct.  Endangered  status  for  these  five 
species  was  proposed  on  April  19. 198fl 
(53  FR  12787), 

Summary  of  Comments  and 

Recommendations 

In  the  April  19.  1988.  proposed  rule  (53 
FR  12787)  and  associated  notifications, 
all  mterested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  Stale 
agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  pariies  were  contacted 
and  requested  to  comment.  A 
newspaper  notice  was  published  in  the 
American  Statesman  (Austin.  Texas)  on 
May  23. 1988.  which  invited  general 
public  comment.  Nine  comments  were 
received  and  are  discussed  below.  The 
proposal  IS  supported  by  the  City  of 
Austin,  three  organizations,  and  four 
individuals.  A  letter  from  the  US, 
Department  of  Housing  and  Urban 
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Development  contained  no  substantive 
comments  on  the  proposed  listings.  No 
public  hearing  was  requested  or  held. 

Four  commenters  urged  thai  the 
Service  prepare  an  emergency  listing  for 
the  five  Texas  cave  invertebrates.  The 
Service's  expedited  preparation  and 
review  of  this  fmal  rule  is  in  lieu  of  an 
emergency  listing. 

The  City  of  Austin,  three 
organizations,  and  three  individuals 
requested  that  critical  habitat  be 
designated  for  these  five  species.  The 
Services's  reasons  for  not  designating 
critical  habitat  are  explained  in  the 
Cntical  Habitat  section  of  this  rule. 
Designation  of  critical  habitat  would  not 
be  prudent  at  this  time  because  any 
benefits  from  that  designation  would  be 
outweighed  by  the  increase  in 
unauthorized  visitation  and  vandalism 
of  the  caves  that  would  result  from 
publication  of  precise  critical  habitat 
descriptions  and  maps.  Although  the 
Service  agrees  with  one  commenter  that 
listing  itself  draws  attention,  to  some 
extent,  to  the  localities  of  these  species, 
publication  of  maps  and  descriptions  in 
local  newspapers,  which  is  required 
when  deeignating  critical  habitat,  would 
disseminate  exact  locality  Information 
to  a  much  larger  segment  of  the  public. 
The  Service  notes  that,  even  without 
critical  habitat  designation,  the  habitats 
of  these  species  receive  protection  under 
section  7  of  the  Act. 

Eight  conunenters  provided 
information  on  development  activities  in 
the  area,  such  as  deep  trenching,  road 
and  utility  construction,  and  cave 
destruction.  They  expressed  concern 
about  these  senous  threats  to  the  five 
species.  The  Service  recognizes  the 
potential  negative  impacts  of  these 
activities  and  the  present  listings  are  in 
response  to  them.  Both  direct  effects. 
such  as  those  mentioned  above,  and 
indirect  effects,  such  as  alteration  of 
drainage  patterns,  have  been 
considered. 

Three  commcnters  discussed  the 
threat  of  fire  ants  and  their  effect  on 
native  cave  fauna.  The  Service 
recognized  the  threat  of  exotic  insects  in 
the  original  proposal  (Factor  C). 

One  commenter  urged  emergency 
buying  of  an  easement  or  actual 
purchase  of  the  cave  areas.  These 
options  will  be  considered  by  the 
Service  in  development  of  a  recovery 
plan  for  these  speaes. 

Two  commenlers  expressed  support 
for  placing  grates  over  cave  entrances. 
but  expressed  concern  that  grates  be 
properly  designed.  The  Service  agrees 
that  grates  are  needed  and  that  their 
design  must  take  into  account  the 
biological  needs  of  the  species. 


Siioamar>-  of  Factors  Affecting  the 
Spedei 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  US.C  1531  et  seq]  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  m  section 
4(a)(1).  These  factors  and  their 
application  to  the  Tooth  Cave 
pseudoscorpion  {Microcreagris  texana). 
Tooth  Cave  spider  [Leptoneta  myopJca). 
Bee  Creek  Cave  harve.slman  (Texella 
reddelli).  Tooth  Cave  ground  beetle 
{Rbadine  persepbone).  and  Kretschmarr 
Cave  mold  beetle  {Texamaurops 
reddelli)  are  as  follows: 

A.  Tbe  present  or  tbreatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  The  primary 
threat  to  the  five  species  comes  from 
potential  loss  of  habitat  owing  to 
ongoing  development  activities. 
Proximity  of  the  caves  inhabited  by 
these  species  to  the  City  of  Austin 
makes  them  vulnerable  to  the  continuing 
expansion  of  the  Austin  metropohtan 
area.  Road,  industrial,  residential,  and 
commercial  developments  that  would 
adversely  affect  these  species  have 
already  begun.  Tooth.  Amber, 
Kretschmarr.  Kretschmarr  Salamander. 
McDonald,  and  Root  Caves  are  in  an 
area  for  which  a  major  residential, 
commercial,  and  industrial  development 
has  been  proposed,  and  preliminary 
cleanng  and  diRgmg  has  begun.  This 
area  includes  the  entire  known  ranges  of 
the  Tooth  Cave  pseudoscorpion.  the 
Tooth  Cave  spider,  and  the  Tooth  Cave 
ground  beetle,  all  but  one  known 
locahty  of  the  Kretschmarr  Cave  mold 
beetle,  and  a  large  portion  of  the  habitat 
of  the  Bee  Creek  Cave  harvestman. 
Unless  proper  safeguards  can  be 
devised,  this  development  could  result 
in  the  filling  in  or  collapsing  of  caves 
during  road  and  building  site 
preparation,  and  in  alteration  of 
drainage  patterns  that  could  affect  the 
cave  habitat.  These  species  inhabit  dr>' 
cave  habitats  that  depend  on  some 
infiltration  of  groundwater.  Disruption 
of  this  input  would  be  harmful,  as  would 
excess  input  of  water  that  would  fiood 
the  caves.  Flooding  of  habitat  could  also 
result  from  proposed  no-discharge 
sewage  effluent  irrigation.  Development 
of  this  area  could  also  increase  the  flow 
of  sedimenl.  pesticides,  fertilizers,  and 
general  urban  runoff  into  the  caves. 
Land  alterations  in  this  area  were  noted 
earher  (Reddell  1984).  and  have  recently 
intensified,  Landmarks  have  been 


altered  so  thai  it  is  difficult  to  relocate 
some  caves,  and  large  boulders  have 
been  placed  in  the  entrance  of 
Kretschmarr  Cave  on  two  occasions 
(Reddell  1984).  This  cave  is  an  important 
habitat  for  the  beetles  included  in  this 
proposal.  Development  in  this  area  is 
also  likely  to  increase  human  visitation 
and  vandalism  m  the  caves,  which  are 
so  small  that  even  occasional  episodes 
could  adversely  alter  the  cave  habitat. 

Tooth  Cave  is  near  one  alternative 
route  for  a  proposed  water  pipeline  from 
Lake  Travis  Even  if  it  is  bypassed  by 
the  direct  path  of  the  pipeline,  operation 
of  heavy  construction  equipment  or 
blasting  could  adversely  affect  Tooth 
Cave  and  other  caves  m  the  area 
inhabited  by  these  species. 

Weldon  Cave,  which  supports  a 
population  of  the  Bee  Creek  Cave 
harvestman,  is  in  or  very  near  the  path 
of  a  recent  road  extension,  and  may  no 
longer  exist.  Residential  development  is 
also  occurring  in  this  area,  and  is  likely 
to  be  stimulated  by  the  improved  access 
provided  by  this  road. 

It  is  likely  that  most  if  not  all.  of  the 
five  cave  species  occupied  other  caves 
that  have  already  been  lost  to  earlier 
development.  This  may  have  been  the 
fate  of  Coffin  Cave,  which  is  historic 
habitat  of  the  Tooth  Cave  mold  beetle. 
Recent  attempts  to  relocate  this  cave 
have  not  been  successful. 

B.  Overutiiization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  No  threat  from  overutiiization 
of  these  species  is  known  to  exist  at  this 
time.  Collection  for  scientific  or 
educational  purposes  could  become  a 
threat  if  localities  become  generally 
known. 

C.  Disease  or  predation.  As  the 
human  population  of  the  area  around 
these  caves  increases,  the  problems  of 
predation  by  and  competition  with 
exotic  (non-native)  species  also 
increases.  Human  habitation  introduces 
a  complement  of  exotic  invertebrate 
species  into  many  areas,  particularly  in 
semiand  areas  such  as  the  plateaus 
northwest  of  Austin.  These  predatory 
species  are  transported  into  the  area  in 
various  accompaniments  of  human 
occupation,  including  landscaping 
plants.  Buildings,  lawns,  and  shrubberj' 
pro\'ide  habitat  from  which  these  highly 
adaptable  species  can  disperse.  The 
relative  accessibility  of  the  shallow 
caves  leaves  them  especially  vulnerable 
to  Invasion  by  introduced  invertebrate 
predators  or  competitors  such  as 
sowbugs.  cockroaches,  and  fire  ants 

D.  The  inadequacy  of  existing 
regulatory  mechanisms-  There  are 
currently  no  laws  that  protect  any  of 
these  species  or  that  directly  address 
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protectiOD  of  their  habitat  Cave 
protection  laws  of  the  Ctty  of  Austin  do 
not  apply  because  thefte  areas  are  aU 
outside  the  city  Umitft. 

£.  Other  aaUiraJ  or  manmade  factors 
affecting  its  continued  existence.  These 
species  are  extremely  vulnerable  to 
losses  because  of  their  severely  lixoited 
ran^e  and  hcbitat  and  because  of  the 
naturally  limited  abihty  to  colooize  new 
habitats.  These  troglobitic  species  have 
bttle  or  no  ability  to  move  appreciable 
distances  on  the  surface.  The  division  of 
the  limestone  habitat  into  "islands" 
hmits  the  mobility  of  the  species  through 
channels  within  tfie  limestone.  Moisture 
regimes,  food  supply,  and  other  factors 
may  also  limit  subsurface  migrations 
and  may  account  for  the  different 
distnbution  patterns  seen  among  these 
five  species. 

The  specific  climatic  factors  wilhin 
the  caves,  sjch  as  humidity,  are  affected 
by  input  through  the  cave  entrance,  the 
Qveriying  soils,  and  the  rocks  in  which 
the  caves  are  formed.  As  discussed 
under  factor  A  above,  surface 
alterations  can  affect  these  conditions, 
as  well  as  facilitate  the  flow  of 
pollutants  into  the  habitat. 

The  very  small  sixe  of  these  habitats, 
in  addition  to  the  fragile  nature  of  cave 
ecosystems  m  general,  make  these 
species  vulnerable  to  even  isolated  acts 
of  vandalism.  As  the  human  population 
of  the  area  mcreases,  the  likelihood  of 
such  acts  also  increases. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  make 
this  rule  final.  Based  on  this  evaluation, 
the  preferred  action  is  to  list  the  Tooth 
Cave  pseudoscorpion.  the  Tooth  Cave 
spider,  the  Bee  Creek  Cave  harvestman. 
the  Tooth  Cave  ground  beetle,  and  the 
Kretschmarr  Cave  mold  beetle  as 
endangered  specie*.  These  species 
require  the  maximum  possible 
pruvcctioo  provided  by  the  Act  because 
their  extremely  small,  vulnerable,  and 
limited  habitats  are  *vithm  an  area  that 
can  be  expected  to  experience 
contmued  pressures  from  economic  and 
population  growth.  Critical  habitat  has 
not  been  determined  for  reasons  given 
in  the  oext  sectwo. 

Critical  HabiUt 

Section  4(a)|3)  of  the  Act  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determiaabie,  the  Secretary 
designate  any  habitat  of  a  species  which 
IS  considered  to  be  cnticai  habitat  at  the 
time  the  species  is  determioed  to  be 
endangered  or  threatened.  The  Service 
finds  that  designatioo  of  critical  habitat 
is  not  prvdent  for  these  species  at  this 


time.  Their  cave  habitats  are  at  the  edge 

of  an  expanding  urban  area  with  a 
growing  population.  Increased  hum^an 
population  density  increases  the 
likelihood  of  acts  of  vaodalism  that 
could  irreversibly  daasage  the  caves.  All 
involved  parlies  and  land  owners  will 
be  notified  of  the  location  and 
importance  of  protecting  these  speues' 
hdbitata.  ProtectiOD  of  these  habitats 
will  be  addressed  throu^  the  reujver>' 
process  and  through  the  section  7 
jeopardy  standard.  Therefore,  it  would 
not  be  prudent  to  determme  critical 
habitat  for  these  species  al  this  tune. 

AvaiUUe  Cooservatioo  Measures 

Cooservation  measures  pruvided  to 
speaes  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  mclude  recogmlioii, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
agamsl  certam  pracuces.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  State, 
and  pnvate  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  earned  out  for  all  listed 
speaes.  Such  actions  are  mitiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
djscussed.  in  part,  below. 

Section  7(«)  of  the  Act.  as  amended. 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  18  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(aH2)  requires  Federal 
agencies  lo  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  Usted  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affecl  a 
listed  species  or  its  cnlical  hsbilat,  the 
responsible  Federal  agency  must  enter 
ntn  formal  consultation  vrith  the 
Service.  No  Federal  involvement  has 
been  identified  at  this  time.  As 
development  progresses,  the  Federal 
Department  of  Housing  and  Urban 
Development,  the  Federal  Highway 
Admuustration.  and  the  Environmental 
Protection  Agency  may  become 
involved  in  funding  or  permitting 
projects.  Any  involvement  by  these 
agencies  in  development  in  the  area  of 
these  caves  would  be  a  sut>tect  of 
consultation  with  'iie  Service. 


Section  8  of  the  Act  and  implementing 
regulations  found  at  SO  CFR  17.21  set 
forth  a  senes  of  general  prohibitions  and 
exceptions  that  apply  to  all  endang^ed 
wtldhfe.  These  prohibittoos.  in  part 
make  it  illegal  (or  any  person  subject  to 
the  junsdicUon  of  the  United  States  to 
take,  import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  m 
interstate  or  foreign  commerce  any 
endangered  fish  and  wildlife  species.  It 
also  IS  illegal  to  possess,  sell,  dehver, 
carry,  transport,  or  ship  any  such 
wildhfe  that  has  been  taken  illegally. 
Certain  exceptions  would  apply  to 
agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  sctivilies  involving 
endangered  wildlife  speaes  under 
certain  circumstances.  Regulations 
snveming  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species. 
and/or  for  incidental  take  in  connection 
with  otherwise  lawrful  activities. 

National  Enviroomental  Policy  Act 

"Hie  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
.^ssessme^t.  as  defined  under  the 
authonty  of  the  National  F.nvironment«l 
Policy  Act  of  1909.  need  not  be  prepare  i 
in  connection  w<th  regulations  adopted 
pursuant  to  section  4(8)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Sen-ices  reasnns  for  this  determination 
Mas  published  id  the  Federal  Register  on 
October  25.  1983  (48  FR  49244). 
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Final  Regulations  Promulgation 

Accordingly.  Part  17.  Subchapter  B  of 
Chapter  I.  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 


PART  17-(AMENDED| 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows*. 

Authorit>':  Pub.  L  93-205.  87  Slat.  884:  Pub. 
L  W-359,  90  SiHt.  911;  Pub.  L  95-632.  92  Slat, 
3751;  Pub.  L  96-159.  93  StaL  1225:  Pub.  L  97- 
304.  96  Stat.  1411  (16  U.S.C.  1531  etseq.).  Pub 
L  99-625. 100  Stat.  35O0  (19B61,  unless 
otherwise  noted. 


2.  Amend  J  1"  ll[h]  by  establishing  a 
new  taxonomic  group.  "Arachnids", 
with  its  entries,  lo  follow  the  laxonomic 
group.  '"Insects",  on  the  List  of 
Endangered  and  Threatened  Wildlife. 

3.  Section  ir,n(h)  is  further  amended 
by  adding  the  following  entries  for 
Beetles,  in  alphabetical  order  under  the 
taxonomic  group  heading.  "Insects",  to 
the  List  of  Endangered  and  Threatened 
Wildlife. 

$  17.11    Enctangered  and  threatened 
wildltfft. 


(bj- 


Species 


Common  name 


Hisionc  range 


Vertebrate 

population 

where  Status 

endangered 
or  threatened 


WTien 
teled 


Cnbcat 
hatxtai 


SpGoa) 
nites 


L  Kretschmarr  Cava  moM .. 
Beette,  Tooth  Cave  grourid 


Arachnkta 

Harvestman.  Bee  Oeefc  Cav« 
Pseodoscorpion.  Tooth  Cave... 
SpKter,  Tooth  Cave 


.  Tacamaurops  fettiMli.^ 
Rfmttne  persephoog^ 


■  Mcrocraagris  texana... 

■  Lef)ton«a  nryopiai 


.  USAfDQ. 
,  U.SA(TX).- 


.  U5A(TX)^ 

.  u-SArnq.. 


.  NA 
,  NA 


.  NA 
.  NA 


327 

NA 

327 

NA 

327 
327 
327 

NA 
NA 
NA 

Oaicd:  September  8. 1888. 
SuMB  Recce, 

Acting  Assistant  Secretaty  for  Fish  and 
Wildlife  and  Parks. 

(FR  Doc.  88-21301  Filed  9-14-88:  3:21  pm] 
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50  CFR  Part  20 

Final  Frameworks  for  Late  Season 
Migratory  Bird  Hunting  Regulations 

AGEMcr:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  This  rule  prescribes  final 
Ute-season  frameworks  from  which 
States  may  select  season  dales,  limits 
and  other  options  for  the  1988-89 
migratory  bird  hunting  season.  The 
earliest  of  these  seasons  generally 
commences  on  or  about  October  1, 1988. 
and  include  most  of  those  for  waterfowl. 

The  Service  annually  prescribes 
hunting  regulations  frameworks  to  the 
States.  The  effects  of  this  final  rule  are 
to  facilitate  the  selection  of  hunting 
seasons  by  the  States  and  to  further  the 
establishment  of  the  late-season 
migratory  bird  hunting  regulations  for 
1988-89.  Stale  selections  will  be 


published  in  the  Federal  Register  as 

amendments  lo  §S  20.104  through  20.107 
and  §  20.109  of  Title  50  CFR  Part  20. 

EFFECTIVE  DATE:  This  rule  taies  effect 
on  September  16.  1988. 
ADDRESSES:  Send  State  season 
selections  to:  Director  (FWS/.MB.MO). 
U.S.  Fish  and  Wildlife  Service. 
Department  of  the  Interior.  Malomic 
Building.  Room  538.  Washington.  DC 
20240.  Comments  received  on  the 
proposed  late-sea.son  frameworks  are 
available  for  public  inspection  dunng 
normal  business  hours  in  Room  536. 
Malomic  Building.  1717  H  Street.  .VW,. 
Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT 

Rollin  D.  Sparrowe.  Chief.  Office  of 
Migratory  Bird  Management.  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior.  Matomic  Building.  Room  538. 
Washington.  DC  20240-  Telephone  (2021 
254-3207. 

SUPPLEMENTARY  INFORMATION:  The 

Migratory  Bird  Treaty  Act  of  July  3.  1918 
(40  StaL  755;  16  U.S.C.  703  el  seq.].  as 
amended,  authorizes  and  directs  the 
Secretary  of  the  Interior,  having  due 
regarti  for  the  zones  of  temperature  and 
for  the  distribution,  abundance, 
economic  value,  breeding  habits,  and 


times  and  lines  of  flight  of  migratory 
game  birds,  to  determine  when,  to  what 
extent,  and  by  what  means  such  birds  or 
any  part,  nest  or  egg  thereof  may  be 
taken,  hunted,  captured,  killed, 
possessed,  sold,  purchased,  shipped, 
carried,  e.vported  or  transported. 

On  March  9, 1988.  the  US  Fish  and 
Wildlife  Service  (hereinafter  the 
Service)  published  for  public  comment 
in  the  Federal  Regisler  (53  FT?  7702|  a 
proposal  to  amend  50  CFR  Part  20.  with 
comment  periods  ending  June  22. 1988, 
for  Alaska,  Hawaii,  Puerto  Rico,  and  the 
Virgin  Islands:  July  18.  1988,  for  other 
early-season  proposals;  and  August  25. 
1988.  for  the  late-season  proposals  The 
March  9  document  dealt  with  the 
establishment  of  hunliiig  seasons,  hours 
areas  and  limits  for  migratory  game 
birds  under  §  20,101  through  20.107, 
20.109  and  20,110  of  Subpart  K,  On  |une 
".  1988.  the  Service  published  in  the 
Federal  Register  (53  FR  20874)  a  second 
document  consisting  of  a  supplemental 
proposed  rulemaking  dealing  with  both 
the  early-  and  late-season  frameworks 
On  luly  11.  1988.  the  Service  published 
for  public  comment  in  the  Federal 
Register  |53  FR  26198)  a  third  document 
consisting  of  a  proposed  rulemaking 
dealing  specifically  with  frameworks  for 
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early-«easoo  migratory  bird  hunting 
regulations.  That  document  also 
reopened  and  extended  the  comizieDt 
penod  for  the  proposed  fnunewOTis  (or 
Alaska.  Puerto  Rico  and  Virgin  Ulaxuls 
from  June  22. 1968,  to  July  20. 1968.  All 
three  documents.  March  9.  June  7.  and 
|uly  11.  Indicated  that  speaaJ 
consideration  was  being  gtven  to 
possible  restrictive  regulations  for  all 
aspects  of  thel968-09  hunting  season 
dependent  upon  the  continuing  poor 
status  of  ducks-  On  August  0, 19Ba  the 
Semce  published  a  fourth  document  {53 
FR  29897)  containing  final  frameworks 
for  early  migratory  bird  hunting  seasons 
from  which  wildlife  conservation  agency 
officials  from  the  States.  Puerto  Rico 
and  the  Virgin  Islands  selected  early- 
season  huntmg  dates,  hours,  areas  and 
hmits  for  1988-69.  The  fifth  document  in 
the  series,  published  August  12, 1988,  in 
the  Federal  Register  (53  FR  30622],  deals 
specificaUy  with  proposed  frameworks 
for  the  1968-89  late-season  migratory 
bird  hunting  regulations.  On  August  31. 
1988.  tiie  Service  published  in  the 
Federal  Register  (53  FR  33792)  a  sixth 
document  consisting  of  a  final  rule 
amending  Subpart  K  of  Title  50  CFR  Part 
20  to  set  hunting  seasons,  hours,  areas 
and  limits  for  mourning  doves,  white- 
winged  and  white-tip>ped  doves,  band- 
tailed  pigeons,  rails,  woodcock,  common 
snipe,  and  common  moorhen  and  purple 
gailmules;  sea  ducks  in  certain  defined 
areas  of  the  Atlantic  Flyway:  wood 
ducks  in  September  in  Florida.  Kentucky 
and  Tennessee;  Canada  geese  in 
September  in  portions  of  Illinoia. 
Michigan  and  Minnesota;  sandhill 
cranes  m  the  Central  and  Paufic 
FU'ways:  a  special  Canada  goose  season 
m  southwestern  Wyoming:  mlgrator>' 
game  birds  in  Alaska.  Hawaii,  Puerto 
Rico  and  the  Virgin  Islands;  and 
extended  falconry  seasons.  The  seventh 
in  the  series  is  this  document  which 
establishes  final  frameworks  for  late- 
season  migratory  bird  hunting 
regulations  for  the  1968-69  season. 

Review  of  CommeDta  and  the  Service's 
Responaa 

Twenty-four  verbal  comments  on  the 
late-season  migratory  bird  hunting 
regulations  were  received  at  the  public 
heanng  in  Washington,  DC  August  3, 
1986.  A  total  of  1.971  written  comments, 
includmg  a  petition  containing  1.100 
signatures  and  110  signed  form  letters 
(hereafter  called  petitioners},  were 
received  through  August  29. 1988- 
Summaries  of  these  comments  and  the 
Service's  responses  are  listed  below  by 
categories  identified  in  the  March  9. 
1988.  Federal  Reglstor  (53  FR  7702).  The 
proposed  frameworks  published  in  the 
August  12.  1988.  Federal  Ragbtsr  (S3  FR 


30622)  contained  several  regulatory 

changes  not  reviewed  at  the  public 
hearing,  namely  daily  shooting  hours, 
suspension  of  the  point  system, 
modification  of  mallard  bag  limits  in  the 
Pacific  Flyway.  and  a  limited  season  on 
pintails,  therefore,  the  pubbc  heanng 
comments  do  not  address  these  iasues. 

RegulatMms  Process 

Public  Hearing  Comments— Mr.  Brian 
O'Neil.  a  trial  lawyer  retained  by  the 
Humane  Society  of  the  United  States, 
announced  that  he  intends  to  explore 
the  Service's  process  for  establishing 
hunting  regiUations  to  msure  compliance 
with  the  National  Elnvironmental  Pohcy 
Act  (NEPA),  the  Migratory-  Bird  Treaty 
Act,  and  other  applicable  laws  and 
regulations.  Questions  *viil  be  posed 
such  as:  does  the  hunting  season 
structure  provide  adequate  protection  to 
species  such  as  black  ducks,  pintails, 
canvasbacks,  and  others,  and  does  the 
decision  process  take  a  hard  look  at  a 
"no  season"  alternative  to  protect 
ducks?  He  stated  that  the  Supplemental 
Environmental  Impact  Statement  (SEIS- 
88)  on  migratory  bird  hunting,  completed 
in  1988,  does  not  do  this,  and  this 
alternative  must  be  considered.  He 
farther  stated  that  annual  consideration 
of  a  "no  season"  alternative  may  reUeve 
some  hunting  pressure  and  tells  the 
hunting  public  that  business  is  not  "as 
usual." 

Written  Comaienia— The  Central 
Flyway  Council,  the  Slates  of  Missouri. 
Colorado.  Michigan.  Mississippi.  Rhode 
Island.  Nebraska  and  Texas.  1.100 
petitioners,  and  88  individuals  were 
critical  of  the  process  by  which  the  late- 
season  frameworks  were  developed  this 
year.  They  collectively  faulted  the 
process  because:  (1)  They  sUegedly  had 
not  received  pnor  notification  that 
certain  changes  in  frameworks  were  in 
the  offing.  (2J  the  Service  Regulations 
Cotnmittee's  recommendations  were 
more  restnctive  than  those  suggested  as 
being  necessary  by  the  Office  of 
Migratory  Bud  Management,  and  (3)  the 
Director  proposed  regulations  more 
restnctive  than  these  reoimmended  to 
h:m  by  the  Service  Regulations 
Committee.  Of  particular  concern  were 
proposed  changes  in  frameworks 
pertaining  to  shooting  hours,  suspension 
uf  the  point  system,  reduced  bag  limits 
on  mallards,  and  a  complicated  spUt 
season  for  pintails. 

One  individual  requested  that  the 
Service  reevaluate  the  process  for 
receiving  pubUc  comments  because 
some  Mississippi  waterfowl  hunters 
reported  they  were  denied  the 
opportunity  to  comment  via  telephone. 

Response.  A  "no  season"  alternative 
for  migratory  bird  hunting  is  always  a 


consideration:  this  alternative  has  been 
employed  when  the  status  of  a  spedes 
or  population  warrants  such  action.  For 
example,  a  season  on  canvasbacks  has 
not  been  permitted  since  1985  in  the 
Allanbc  Mississippi  and  Ceotral 
Flyways.  and  this  year  the  closure  is 
expanded  to  include  the  Pacific  Flyway. 
The  requirements  of  NEPA.  the 
Endangered  Species  Act.  and  other  lows 
and  regulations  are  annually  considered 
and  reviewed  in  the  Federal  Ragistar  (S3 
FR  30627)  The  1975  Environmental 
Impact  Statement  (EIS)  on  the  Issuance 
of  Annual  Regulations  Permitting  the 
Sport  Hunting  of  Migratory  Birds  (FES- 
75}  addressed  a  no  season  alternative. 
The  Supplemental  Environmental 
Impact  Statement  (SElS-88)  on 
Migratory  Bird  Hunting  completed 
earlier  this  year  was  developed  to 
supplement,  not  replace,  the  original 
EIS.  Since  the  no  season  alternative  was 
not  included  in  the  SEIS-88.  the 
discussion  of  this  option  in  the  orginal 
EIS  is  still  applicable  In  addition,  an 
environmental  assessment  entitled  £4 — 
Waterfowl  Hunting  Regulations  for  1988 
addresses  this  rulemaking  and  a  Finding 
of  No  Significant  Impact  was  signed  on 
September  1. 1988  This  EA  includes 
complete  season  closure  as  one 
alternative  for  this  year. 

The  Service  continues  to  support  the 
annual  process  whereby  Flyway 
Councils,  through  consultants  to  the 
Service,  provide  input  to  the 
development  of  regulations  frameworks. 
The  Councils.  Stales,  the  genera!  public. 
organizations,  and  agencies,  are 
provided  opportunity  to  offer  comments 
and  recommendations  during  public 
heanngs  and  open  comment  periods. 
The  Director  must  considpr  these  often 
diverse  recommendations  as  well  as 
recommendations  from  his  own  staff 
before  estabhshing  the  frameworks.  The 
Director  has  the  leRal  and  ultimate 
responsibility  for  safeguarding  the 
migratory  bird  resource  Overall,  the 
process  calls  for  the  Du-ector  to  receive 
mformation  through  the  established 
process  and  assess  the  longterm 
welfare  of  the  resource.  Such  a  role 
frequently  leads  to  decisions  which 
cannot  please  all  parties  equally.  In  this 
case  the  emphasis  is  to  err  on  the  side  of 
the  duck  resource. 

The  Service  accepts  and  considers  ell 
wnlten  comments  received  during  the 
open  comment  period,  as  well  as  oral 
comments  given  at  the  public  hearing, 
which  are  transcribed  by  a  court 
stenographer  It  would  be  an  undue 
burden  upon  the  Service  to  accurately 
transcribe  oral  comments  received  by 
telephone  or  to  ac  ept  such  comments 
without  the  possibility  of  venfying  the 
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identity  of  the  commenter.  which 
otherwise  is  possible  by  signature  on  a 
written  document.  Further,  such 
summaries  of  oral  comments  may  or 
may  not  accurately  reflect  the  views  and 
emphasis  of  commentors.  For  these 
reasons,  comments  other  than  those  at 
public  hearings  can  be  accepted  in 
writing  only. 

?.  Shooting  hours 

Public  Hearing  Comments — ^Mr.  John 

Anderson,  representing  the  National 
Audubon  Society,  suggested  that 
starting  the  duck  season  at  noon  on 
opening  day  and  thereafter  begin 
shooting  at  sunrise,  rather  than  one-half 
hour  before  sunrise,  would  reduce  the 
harvest  of  ducks. 

Written  Comments— The  Atlantic  and 
Central  Flyway  Councils,  the  States  of 
Missouri.  Oklahoma.  New  York. 
Maryland,  Utah.  Nebraska.  Colorado. 
New  Hampshire.  Massachusetts,  Rhode 
Island,  and  Maine,  two  regional 
waterfowl  organizations.  126 
individuals,  and  1.100  petitioners 
opposed  changing  shooting  hours  to 
sidrt  at  sunrise  instead  of  one-half  hour 
before  sunnse.  Reasons  cited  include 
enforcement  problems,  hunter 
dissatisfaction,  a  shift  to  evening 
hunting  would  place  more  harvest 
pressure  on  wood  ducks,  and  doubt  that 
the  change  would  significantly  reduce 
hdr\est.  The  Stdte  of  IlUnois,  The 
Wildlife  Society,  the  Humane  Society  of 
the  United  States,  and  10  individuals 
supported  the  change  to  a  sunrise 
beginning.  The  National  Wildlife 
Federation  endorsed  a  review  of  the 
effect  of  allowing  shooting  to  begin  one- 
half  hour  before  sunnse.  with  emphasis 
on  identification  of  waterfowl  by 
hunters  and  impact  on  total  duck 
harvest.  The  Slate  of  Massachusetts 
recommended  that  a  one-half  hour 
before  sunrise  beginning  be  allowed 
during  seasons  outside  the  regular  duck 
season,  and  130  mdinduals  suggested 
that  shooting  hours  open  at  sunnse  for 
ducks  and  one-half  hour  before  sunnse 
for  geese.  Seven  individuals  and  110 
petitioners  suggested  shooting  hours  of 
one  half  hoar  before  sunrise  to  noon. 

Response  Although  the  Service 
announced  in  the  June  7,  1988,  Federal 
Register  that  no  change  in  shooting 
hours  was  planned,  field  studies  by  the 
Service  suggest  that  about  15  percent  of 
the  duck  harvest  may  occur  dunng  the 
period  from  30  minutes  before  sunnse  to 
sunrise.  The  change  to  sunrise-sunset 
shooting  hours  is  m  addition  to  other 
changes  to  help  assure  a  significant 
reduction  in  duck  harvest.  Heretofore 
shooting  hours  under  Federal 
regulations  have  been  one-half  hour 
before  sunnse  to  sunset.  The  Ser\ice 


intends  lo  review  this  issue  further  with 
the  Stales  and  Councils  pnor  to  setting 
the  1989-90  hunting  regulations. 

The  Service  believes  that  different 
shooting  hours  for  ducks  and  geese 
would  unnecessarily  complicate  the 
regulations  since  ducks  and  geese  are 
hunted  in  the  same  locations  in  many 
areas  of  the  country'.  Further,  a  change 
in  shooting  hours  for  geese  outside  the 
duck  season  would  give  disparate 
advantage  to  States  where  geese  winter 
and  are  hunted  later  and  for  longer 
periods.  Consistency  in  shooting  hours 
will  aid  hunters  in  compl>'ing  with 
regulations  and  will  clanfy  enforcement 
by  State  and  Federal  officers. 

2.  Frameworks  for  Ducks  in  the 
Conterminous  United  States — Outside 
Dates.  Season  Length  and  Bag  Limits 

a.  General  Harvest  Strategy 

Public  Heanng  Comments — Of  the  22 
persons  addressing  the  recommended 
strategy  for  reducing  duck  harvest  11 
offered  qualified  support.  8  believed  thai 
the  recommended  frameworks  should  be 
more  restrictive,  and  3  believed 
frameworks  proposed  for  the  Atlantic 
Flyway  were  mappropnate  and  too 
restrictive. 

Mr.  Eldridge  Hunt,  representing  the 
Pacific  Fiy-way  Council,  believed  the 
recommended  frameworks  for  ducks 
were  reasonable  for  protecting 
waterfowl  wintering  in  the  Pacific 
Flyway.  Mr.  Dale  Strickland, 
representing  the  Central  Flyway 
Council,  Mr.  Hugh  Baleman. 
representing  the  Mississippi  Flyway 
Council's  Southern  Region,  and  Mr.  Ken 
Babcock,  representing  the  Mississippi 
Flyway  Council's  Northern  Region, 
supported  restrictive  regulations  but 
were  dissatisfied  that  the  Service  had 
not  indicated  earher  that  special 
strategies  should  be  developed  lo 
further  reduce  harvest  of  midcontinent 
mallards.  They  indicated  that  if  the 
Service  had  provided  such  direction  the 
Councils  could  have  addressed  this  need 
during  their  deliberations.  Modifications 
of  Council  recommendations  by  the 
Service  Regulations  Committee  would 
result  in  inequities  in  harvest 
opportunities,  an  erosion  of  the  point 
system,  and  potential  for  increased 
harvests  of  several  species.  Mr.  Leon 
Kirkland.  representing  the  Atlantic 
Flyway  Council,  generally  supported  a 
strategy  of  reducing  harvests  on  most 
duck  species,  but  did  not  believe  that 
the  degree  of  reduction  should  be  as 
great  for  the  Atlantic  Flyway  as  for 
other  Flyways  since  a  smaller 
proportion  of  Atlantic  Flyway  ducks  are 
cerived  form  the  areas  most  stressed  by 
drought  and  poor  nesting  conditions.  Mr. 


Charles  Potter,  representing  the  North 
American  Wildlife  Foundation,  stated 
that  ducks  need  protection  now  more 
than  ever  and  if  major  restnctions  are 
not  implemented.  credibiUty  with 
hunters  will  be  lost.  He  suggested  that  a 
level  of  protection  at  least  equal  to  that 
given  during  the  drought  years  of  1961 
and  19G4  would  be  appropnate  this  year. 
Mr.  lack  Lorenz,  representing  the  Izaak 
Walton  League,  supported  the 
recommendations  of  the  North 
American  Wildlife  Foundation.  Mr.  Jim 
Phillips,  writer  and  duck  hunter. 
believed  that  the  proposed  harvest 
strategy-  is  not  restrictive  enough  and 
recommended  a  general  harvest 
reduction  of  about  50  percent  Mr. 
George  Reiger.  outdoor  editor  for  Field  &^ 
Stream  magazine,  voiced  concern  by  his 
readership  over  the  status  of  ducks  and 
need  for  restrictive  measures,  perhaps 
even  season  closures.  Mr.  Doug  Lnkley. 
National  Wildhfe  Federation,  generally 
supported  the  season  reductions 
proposed  by  the  Service.  Mr.  Mike 
Berger,  representing  Ducks  Unlimited 
Inc.,  Mr.  Steve  Miller,  representing  the 
Wisconsin  Department  of  Natural 
Resources,  and  Mr.  Roger  Holmes, 
representing  the  Minnesota  Department 
of  Natural  Resources,  all  expressed 
general  support  for  the  proposed 
strategy  to  reduce  duck  harvests.  On 
behalf  of  the  National  Audubon  Society. 
Mr.  John  Anderson  supported  the 
strategy  to  reduce  hunting  opportunity 
by  at  least  25  percent  but  suggested  the 
some  alternative  measures  to 
accomplish  this  reduction.  Mr.  James 
Yoos  and  Mr.  Stanley  Nadler. 
representing  the  New  Jersey 
Waterfowler's  Association,  expressed 
concern  that  the  proposed  strategy 
unfairly  restncted  the  Atlantic  Flyway 
and  suggested  that  harvest  reductions 
should  be  focused  on  areas  where 
specific  problems  are  occurring.  Mr. 
lohn  Viser,  representing  the  Berry 
Brooks  Foundation,  and  citizen  Grayson 
Chesser  both  suggested  that  the  8traleg>' 
of  reducing  duck  harvest  by  25  percent 
while  commendable,  is  not  adequate 
and  both  suggested  a  reduction  of  50 
percent  would  be  more  appropriate. 

Written  Comments — The  Atlantic  and 
Central  Flyway  Councils,  the  States  of 
New  York,  Florida.  Massachusetts. 
Maryland,  Delaware.  Vermont 
Minnesota,  Wisconsin,  Michigan, 
Illinois.  Kentucky  and  Mississippi,  the 
W'ildlife  Management  Institute.  The 
Wildlife  Society,  the  NaUona!  Wildlife 
Federation.  63  individuals,  and  110 
petitioners  expressed  general  support 
for  the  objective  of  reducing  duck 
harvests  during  the  198&-89  hunting 
season.  Fifty-six  individuals  and  1,100 
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petitioners  commented  m  opposition  '.o 
Lhis  har\esl  strategy  The  Atlantic 
Flyway  Council,  the  States  of  New  York, 
Vermont.  Rhode  Island.  Florida  and 
Massachusetts,  and  one  regional 
waterfowl  organization  commented  that 
restrictions  on  harvest  are  more  seven; 
than  the  situation  warrants  in  the 
Atlantic  Flyway  and  that  a  broad-bnjsh 
approach  to  regulations  is  a  movement 
away  from  flyway  and  species 
mdnaaement.  Missouri  questioned 
whether  regulations  changes  that 
suspend  the  point  system,  restrict 
shooting  hours,  estabhsh  partial  season 
closures  on  pintails,  and  propose 
possible  duck  season  closures  in  locai 
areas  are  necessary  in  order  to  achieve 
The  desired  harvest  reduction. 

One  hundred  individuals  and  l,U>i 
petitioners  expressed  concern  that 
severiy  restrictive  regulations  would 
contnbute  to  a  general  decline  in  duck 
hunters,  reduce  revenue^  for  Slate  and 
Federal  habitat  programs,  and  reduce 
the  incentive  for  maintenance  of  pnvate 
waterfowl  habitats. 

Response.  The  Service  is  encouraged 
by  the  widespread  support  for 
restrictive  harvest  strategies  for  the 
1988-89  season.  The  Service  recognizes 
that  hunting  is  not  the  principal  cause  of 
the  current  decline  in  duck  numbers,  but 
faced  with  the  continuing  drought,  poor 
production  this  year,  and  an  expected 
small  fall  flight,  further  harvest 
reductions  are  necessary.  The  Service 
believes  that  the  inclusion  of  the 
Atlantic  Flj-way  m  this  conservative 
harvest  strategy'  is  warranted.  Some 
stocks  of  ducks  that  winter  in  the 
Atlantic  Flj-way  are  less  affected  by 
drought  on  the  prairie  breeding  grounds, 
but  many  ducks  important  to  the  Flyway 
harvest  are  derived  from  areas  showing 
dechning  populations- 

The  Service  earlier  explained  publicly 
m  press  releases  and  a  widely 
distributed  video  that  the  poor  outlook 
for  ducks  was  based  on  widespread  and 
persistent  declining  habitats  and 
populations,  The  likelihood  of  a  rapid 
population  rebound  is  poor  because  of 
depleted  soil  moisture.  lack  of  water  in 
marshes,  habitat  clearance  since  1980, 
and  reduced  populations  Further, 
■nformation  from  August  duck  banding 
in  the  United  States  and  Canada  has 
documented  continuing  dry  conditions 
and  very  low  production  by  pnmary 
dudk  species.  The  situation  may  well 
deteriorate  further  before  it  improves, 
and  strong  action  is  required  to  try  to 
avoid  even  more  drastic  measure?  in  the 
near  future. 

The  Service  recognizes  the  concern 
for  mamtaining  hunter  interest  and 
pnvate  habitat  management  progrann 
during  times  of  restrictive  regulations. 


However,  the  Service  believes  that  both 
hunters  and  pnvate  habitat  managers 
understand  the  need  to  reduce  harvest 
during  yea.''s  of  low  duck  populations. 
especially  when  production  is  poor.  All 
Slate  and  Federal  organizations  are 
urged  to  work  with  hunters  and 
landowners  to  increase  their 
appreciation  of  the  need  for  these 
restrictive  measures  to  beneHt  the  duck 
resource  on  a  long-term  basis. 

b.  Framework  Dales 

Pubiic  Hearing  Comments — Mr.  Steve 
Miller,  representing  the  Wisconsin 
Department  of  Natural  Resources. 
endorsed  the  proposed  October  B- 
January  B  framework  opening  and 
closing  dates  for  duck  hunting.  Mr.  Doug 
Inkley,  representing  the  National 
Wildlife  Federation,  endorsed  the 
January  8  closing  dale,  Mr.  Leon 
Kirkland.  representing  the  Atlantic 
Flyway  Council,  recommended  that  the 
framework  closing  dale  be  January  15 
instead  of  January  8,  stating  that  the 
best  hunting  opportunity  in  the  southern 
part  of  the  flyway  occurs  after  Januai^ 
1.  and  citing  previous  experience  with  a 
January  13  closing  date  which  resulted 
in  reduced  harvests. 

Written  Cumments — The  States  of 
Wisconsin,  Illinois.  Kentucky  and 
Oklahoma,  the  National  Wddlife 
Federation,  and  the  Wildlife  Society 
endorsed  the  proposed  framework 
opening  and  closing  dates.  The  Atlantic 
Flyway  Council,  the  Slates  of  New  York, 
Florida.  Maine.  Mississippi.  Rhode 
Island,  Vermont  and  Mdr>'land.  and  34 
individuals  recommended  framework 
dates  different  from  those  proposed. 
either  an  earlier  opening  date,  a  later 
closing  date,  or  both. 

Response  The  Service  notes  the 
comments  supporting  the  proposed 
framework  dates.  In  view  of  the  poor 
production  experienced  by  duck 
populations  this  year,  the  Service's 
pnmary  objective  for  (he  1988-89 
hunting  season  is  to  reduce  duck 
harvests  in  order  to  help  maintain  basic 
breeding  populations.  To  accomplish 
this  objective,  hunting  opportunity  must 
be  reduced.  The  penod  of  time  during 
which  hunting  seasons  can  be  held  is  an 
Important  component  of  hunting-season 
regulations  and  acts  m  concert  with 
other  regulations  to  influence  harvest 
levels.  If  changes  in  the  opening  and 
closing  framework  dates  are  not 
considered,  even  greater  restrictions  in 
other  regulations  such  as  season  length, 
bag  limits,  etc-,  would  be  necessary  to 
accomplish  the  desired  harvest 
reduction.  A  minor  change  in  the 
Atlantic  Flyway  adopts  October  7  as  the 
openmg  framework  date.  The  Service 
believes  the  combination  of  regulations 


proposed  this  year  is  appropriate  to 
achieve  the  harvest  reduction  objective 

while  still  providing  an  adequate 
amount  of  hunting  opportunity. 

c  Season  Length 

Pubiic  Hearing  Comments — 
Representatives  of  eight  organization^ 
commented  on  the  season  lengths 
proposed  by  the  Service.  Mr.  Doug 
Inkley.  representing  the  National 
Wildlife  Federation.  Mr.  Charles  Potter. 
representing  the  North  Amencan 
Wildlife  Foundation,  and  Mr  Jack 
Lorenz.  representing  the  Izaak  Walton 
League,  generally  supported  the  Service 
recommendations  for  shorter  seasons. 
Mr.  Leon  Kirkland.  representing  the 
Atlantic  Flyway  Council,  while 
supporting  some  reduction  in  season 
length,  disagreed  with  a  25  percent 
reduction  for  the  Atlantic  Flyway,  citing 
the  comparatively  small  proportion  of 
praine-nestixig  mallards,  blue-winged 
teal  and  pintails  (species  most  ar^ 
affected  by  the  drought),  that  are 
harvested  in  the  Atlantic  Flyway.  Mr. 
Kirkland  stated  that  only  2.8  percent  of 
the  harvest  of  prairie-nesting  mallards 
occurs  in  the  Atlantic  Flyway,  and 
percentages  are  similar  to  this  for  blue- 
winged  teal  and  pintails.  He  noted  that 
the  predicted  fall  flight  into  the  Atlantic 
Flyway  is  not  forecast  to  be  significantly 
changed  from  that  in  1987.  He 
recommended  that  the  season  length  in 
the  Atlantic  Flyway  be  35  days,  which 
would  be  a  12.5  percent  reduction  from 
1987.  Jim  Phillips,  writer  and  duck 
hunter,  recommended  a  30-day  season 
nationwide,  while  Mr.  lohn  Anderson  of 
the  National  Audubon  Society 
recommended  a  25-day  season 
nationwide.  Mr.  Roger  Holmes, 
representing  the  Minnesota  Department 
of  Natural  Resources,  asked  thai  an 
additional  S-day  reduction  in  season 
length  in  the  Mississippi  and  Central 
Flyways,  over  and  above  the  25  percent 
reduction  proposed  by  the  Service,  be 
considered  if  mallard  point  values  were 
returned  to  35  Mr.  Richard  Bishop, 
representing  the  Iowa  Department  of 
Natural  Resources,  suggested  that 
further  reductions  in  season  length 
would  be  preferable  to  further 
reductions  in  the  mallard  bag  limit. 
Written  Comments — The  State  of 
Illinois,  one  regional  waterfowl 
organization,  and  four  individuals 
recommended  reducing  the  length  of  the 
hunting  season  to  help  reduce  the 
harvest  of  ducks.  One  individual  and 
one  regional  waterfowl  organization 
recommended  longer  seasons  in  the 
Atlantic  Flyway  to  compensate  for 
hunting  days  lost  because  Sunday 
hunting  is  prohibited  in  many  Stales. 
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One  individual  and  one  regional 
waterfowl  organization  recommended 
longer  seasons  m  1988-89.  The  States  of 
New  York,  Rhode  Island.  Florida,  and 
Massachusetts,  two  regional  waterfowl 
organizations,  and  several  individuals 
recommended  a  35-day  season  in  the 
Atlantic  Flyway  to  (1|  compensate  for 
days  lost  to  prohibition  by  many  Slates 
of  Sunday  hunting  and  (2)  because  duck 
populations  in  the  fljTvay  have  been  less 
affected  by  this  year's  drought  Also, 
they  maintained  that  a  25-percent 
reduction  in  season  length  is  not 
warranted  since  the  fall  flight  of  ducks 
into  the  Atlantic  Flyway  is  expected  to 
be  similar  to  that  of  1987.  One  regional 
waterfowl  organization  commented  that 
since  1983  the  duck  season  in  California 
has  been  reduced  from  93  to  59  days. 
One  regional  waterfowl  organization.  41 
individuals  and  1,100  petitioners 
recommended  longer  seasons  in  1988-69. 
Most  recommended  a  50-  or  51 -day 
season  in  Texas. 

Response.  The  Service  believes  that 
reductions  in  season  length  are  of 
primary  importance  in  reducing  the 
harvest  by  limiting  hunting  opportunity. 
Consequently,  season  lengths  have  been 
reduced  proportionally  in  all  flyways. 
The  Service  acknowledges  that  the 
harvest  of  ducks  in  the  Atlantic  Flyway 
that  originate  from  the  surveyed  areas  is 
small  when  compared  with  other 
flyways.  but  these  birds  represent  a 
significant  proportion  of  the  harvest  in 
the  Atlantic  Flyway  and  the  Service 
believes  it  is  important  to  protect  these 
stocks  of  birds.  Due  to  the  overflight  of 
ducks  to  more  northern  areas  in 
response  to  the  drought  the  Service's 
fall  flight  estimate  to  the  Atlantic 
Flyway  is  less  precise  this  year  than  in 
years  with  betlr-r  habitat  conditions. 
Also,  this  year's  production  from 
northern  areas  ts  estimated  to  have  been 
poor.  Hunting  days  in  California  have 
been  reduced  proporfionally  as  in  other 
flyways.  Many  ducks  important  in  the 
Pacific  Flyway  harvest  are  derived  from 
mid-continent  breeding  areas.  The 
Service  believes  the  season  reductions 
in  all  flyways  are  warranted  in  view  of 
the  overall  poor  status  of  many  duck 
species. 

d.  Closed  Season 

Public  Hearing  Comments — Mr. 
Charles  Potter,  representing  the  North 
American  Wildlife  Foundation.  Mr.  Jack 
Lorenz,  representing  the  Izaak  Walton 
League,  and  Mr.  Doug  Inkley. 
representing  the  Nat]onal  Wildlife 
Federation,  endorsed  a  season  closure 
on  canvasbacks  and  pintails.  Mr.  Bill 
Nickel,  representing  the  Eastern  Shore 
Waterfowl  Trust,  called  for  planned 


closures  in  future  years  to  stockpile 
breeding  ducks. 

Written  Comments— The  State  of 
Flonda.  the  Wildlife  Management 
Institute,  21  individuals  and  110 
petitioners  suggested  that  a  closed 
season  on  pintails  should  at  least  be 
considered  The  Humane  Society  of  the 
United  States  called  for  closed  seasons 
on  seven  species  of  ducks,  including 
pintails,  most  of  which  have  populations 
substantially  below  long-term  averages. 
A  regional  waterfowl  organization  and 
18  individuals  called  for  a  closed  season 
on  all  ducks,  while  hxe  others  suggested 
either  a  total  closure  or  a  very  restricted 
season.  One  individual  opposed  closing 
the  season  until  harvest  plans  have  been 
developed  with  Canada  and  Mexico. 

Missouri  commented  on  the  statement 
by  the  Director  in  tlie  proposed  rule  (.53 
FR  30621)  that  additional  closures  would 
be  considered  if  unusally  large 
concentrations  of  waterfowl  occur 
during  migration  and  wintering  periods, 
suggesting  such  closures  would  be 
difficult  to  justify  and  perceived  as 
arbitrary  unless  specific  criteria  are 
developed  before  closures  would  be 
proposed. 

Response.  The  restnctive  regulations 
established  for  the  1988-89  hunting 
season  are  expected  to  reduce  overall 
duck  harvests  by  at  least  25  percent.  For 
pintails,  this  percentage  may  be 
considerably  larger.  While  populations 
are  seriously  depressed  and  a  reduced 
fall  fUght  is  expected,  the  data  available 
do  not  suggest  the  need  for  a  dosed 
season  for  all  ducks.  See  also  responses 
to  earlier  comments  on  the  Regulations 
Process. 

The  Service  actively  considered 
closure  for  black  ducks  (March  9. 1988. 
Federal  Register,  53  FR  7702).  and  took 
that  action  for  canvasbacks.  The 
evidence  available  for  mallard  and 
pintail  populations  suggests  lack  of 
recruitment  due  to  continuing  habitat 
depletion  as  a  more  major  problem. 
While  the  closure  of  seasons  on  those 
species  was  not  decided  upon,  strong 
additional  restrictions  were  placed  on 
harvest  in  ail  fiv-ways  and  closure  is 
acknowledged  as  a  possible  future 
action  depending  upon  habitat  and 
populations.  Many  correspondents 
noted  that  a  closed  season  would 
eliminate  most  of  the  revenue  that  is 
currently  received  from  license  and 
stamp  sales,  as  well  as  eliminate 
private-landowner  incentives  to 
maintain  habitat.  The  Service  has 
attempted  to  balance  ail  the  arguments 
in  its  proposed  action.  With  regard  to 
possible  area  closures  during  the 
migration  and  wintcnng  periods,  the 
Service  will  work  with  the  States  to 


monitor  major  concentration  areas  and 
will  consult  with  the  Slates  if  closures 
appear  to  be  needed. 

e.  Bag  Limits 

Public  Hearing  Comments — Messrs- 
Kenneth  Baocock  and  flugh  Bateman, 

representing  the  Mississippi  Flyway 
Council.  Mr.  Dale  SLnckland. 
representing  the  Central  Flyway 
Council  and  Mr.  Richard  Bishop, 
representing  the  Iowa  Department  of 
Natural  Resources,  while  recognizing 
the  need  for  harvest  reductions  in 
mallards  and  other  species,  opposed  a 
reduced  bag  limit  for  mallard  drakes. 
They  generally  believe  that  such  a 
change  in  not  warranted  because  other 
restrictions  being  proposed,  such  as 
reduced  season  lengths  and  constricted 
framework  dates,  would  accomplish  the 
desired  reduction  m  mallard  harvest. 
They  further  believe  that  an  increase  in 
point  values  of  drakes  would  actually 
redirect  hunting  pressure  toward  female 
mallards  and  other  species  of  concern, 
and  may  force  Stales  to  shift  from  the 
point  system  of  bag  limits  which,  they 
believe,  would  result  in  a  higher  kill  of 
mallard  bens  than  under  the  pomt 
system.  Mr.  John  Anderson,  representing 
the  National  Audubon  Society. 
recommended  a  simplified  2-duck  daily 
bag  limit  with  no  species  or  sex 
restrictions.  Mr.  Anderson  noted  that, 
while  such  a  bag  limit  would  seem  to  be 
a  liberalization  on  species  and  sexes  for 
which  only  one  is  allowed  at  present, 
this  would  be  preferable  to  a 
complicated  point  system  and  would 
eliminate  identification  problems.  Mr. 
Anderson  cUed  studies  that  suggested 
high-point  birds  were  discarded  by 
hunters  at  a  greater  rale  than  low-point 
birds  and  indicated  that  Federal  law- 
enforcement  agents  generally  believe 
that  the  point  5\slem  is  unenforceable. 
He  further  cited  a  recent  analysis  which 
concluded  that  the  point  system 
regulations  have  not  successfully 
directed  harvest  away  from  mallard 
females  and  toward  males.  Fields' 
Stream  Conservation  Editor  George 
Reiger  identified  a  number  of  problems 
with  enforcement  of  and  compliance 
with  the  pomt  system  and  suggested 
that  the  system  is  not  working  as 
intended. 

Written  Comments — The  Central 
Flyway  Council,  the  States  of  Colorado. 
Oklahoma  and  Rhode  Island  110 
individuals,  and  1,210  petitioners 
recommended  higher  bag  limits, 
particularly  for  species  whose  status  is 
relatively  good.  The  most  common 
recommendation  was  for  a  daily  bag 
limit  of  4  species  at  or  above  long-term 
average  population  levels.  The  State  of 
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Texas  r*?quested  that  the 
r»? commendations  of  the  Central  Flyway 
Council  be  adopted.  The  States  of  New 
York.  Mar>iand.  Flonda.  Maine.  Illinois 
and  Kentucky,  the  Nauona!  Wildlife 
Federation  and  the  Wildlife 
Management  Institute  supported  the 
bdg-Umit  reduction  proposed  by  the 
Service 

The  Central  Flyway  Council  and  the 
States  of  Missouri.  Nebraska.  Colorado. 
Okldhoma.  and  Flonda  opposed  the 
suspension  of  the  point  system, 
sugyestirig  that  elimination  of  the  point 
system  wiU  direct  greater  harvest 
pressure  toward  species  and  sexes 
requmng  greater  protection.  The  State  of 
Uhnois  and  the  Humane  Society  of  the 
United  States  supported  suspension  of 
the  pomt  system.  Forty-eight  individuals 
called  for  elimination  of  the  point 
system,  while  187  individuals  (including 
no  petitioners)  requested  thai  il 
continue  to  be  offered. 

The  Central  Flyway  Council  and  the 
State  of  Oklahoma  recommended  that 
the  drake  mallard  bag  limit  be  retained 
at  3  and  that  the  hen  mallard  possession 
limit  for  the  Central  Flyway  be  2.  as  it  is 
wtrh  the  other  flyways.  The  Slate  of 
Alabama  recommended  retention  of  a  3- 
drake  mallard  bag  limit  for  the 
Mississippi  Flyway.  The  Slates  of 
California.  Arizona.  Idaho  and  Utah 
requested  that  a  4-drake  mallard  hm.it 
be  retained  m  the  Pacific  Flyway  rather 
than  the  proposed  reduction  to  3.  The 
Wildlife  Management  Institute 
supported  a  continued  daily  bag  limit  of 
one  mallard  hen.  as  did  essentially  all 
others  who  commented  on  mallard  bag 
limits.  Two  regional  waterfowl 
organizations  requested  a  4-drttke 
mallard  bag  limit  m  the  Pacific  Flyway. 

Numerous  comments  were  received 
on  the  proposal  to  split  and  severely 
restrict  the  season  on  pintails.  The 
Atlantic  and  Central  Flyway  Councils, 
the  States  of  Michigan.  Missoun. 
Colorado.  Illinois.  New  York.  Florida. 
Massachusetts.  Maryland.  Vermont. 
Anzona.  Idaho.  Utah.  Oklahoma. 
Delaware  and  California,  the  National 
Wildlife  Federation,  2  waterfowl 
organizations.  63  individuals  and  1.100 
petitioners  indicated  that,  while 
restrictions  on  pintail  harvest  are 
needed,  such  a  regulation  would  be 
confusing,  difficult  to  enforce, 
unnecessarily  complicate  regulations, 
and  result  m  a  substantial  number  of 
wasted  ducks.  Most  of  these 
recommended  a  simplified  regulation  of 
I  pintail  of  either  sex  datly  throughout 
the  season  or,  alternatively.  1  pintail  of 
either  sex  dunng  part  of  the  season  and 
1  drake  pintail  during  ihe  resl  of  the 
season. 


The  Humane  Society  of  the  United 
States  specifically  recommended  that 
mergansers  be  included  in  the  duck  bag 
limit  due  to  lack  of  information  on  status 
of  mergansers. 

Response.  The  Service  agrees  that 
populations  of  some  species  such  as 
gadwall.  wigeon,  shovelers  and  green- 
wmged  teal  are  above  long-term 
averages,  although  all  have  been 
adversely  affected  by  the  severe  drought 
and  reduced  habitat  quality  this  year. 
However,  due  to  the  drought  and  poor 
production  from  most  praine  and 
parkland-nesting  species  and  the 
depressed  status  of  some  important 
species,  the  Service  desires  to  reduce 
hunting  opportunity  in  general  to  effect 
an  additional  reduction  in  harvest  of 
ducks  comparable  to  that  which 
occurred  upon  implementation  of 
restrictive  regulations  in  1985  and 
continued  through  1987.  In  the  Service's 
view,  a  4-bird  versus  a  3-bird  bag  limit 
likely  would  lessen  the  effectiveness  of 
additional  restrictions  on  certain  species 
and  sexes,  resulting  in  larger  harvests  of 
all  species. 

The  Service  is  suspending  the  point 
system  this  year  and  will  conduct  a  full 
review  of  the  system  as  a  bag  Umit 
option.  Law-enforcement  agents  and 
hunter-observation  studies  in  the  past 
suggested  that  wanton  waste  of  high- 
point  birds  and  reordenn^  of  bags  may 
be  serious  problems  in  some  situations. 
Reordering  is  unique  to  the  pomt  system 
and  is  a  violation  that  is.  (n  many  cases, 
unenforceable. 

With  regard  to  requests  that  a  4  drake 
mallard  bag  limit  be  allowed  in  the 
Pacific  Flyway.  the  harvest  of  mallards 
in  that  flyway  is  derived  from  many 
areas,  some  more  influenced  by  the 
recent  and  persistent  drought  than 
others.  Mallards  from  the  various 
breeding  areas  mix  to  varying  degrees  in 
migration  and  wintering  areas  and 
cannot  be  differentiated;  therefore. 
differential  harvests  are  neither 
practical  nor.  in  most  cases,  possible. 
The  current  strategy  of  providing  added 
protection  to  mallards,  pintails,  and 
ducks  in  general  is  prudent  until  the 
status  of  duck  populations  improves. 
Thus,  the  Service  believes  a  reduction  of 
one  drake  m  the  mallard  bag  for  the 
Pacific  Flyway  is  warranted. 

The  Ser\ice  concurs  with  the 
coniments  regarding  the  possession  limit 
of  mallard  hens  m  the  Central  Flyway, 
and  a  2-bird  possession  limit  is  provided 
in  these  final  framtiworks.  However,  the 
Service  does  not  concur  with  retaining 
last  year's  3-drbke  mallard  bag  limit  in 
the  Central  Flyway.  The  mallard  fall 
flight  index  this  year  is  the  second 
lowest  on  record.  This  critical  status 


warrants  significant  additional  harvest 
reductions  which  will  require  lower  bag 
limits  for  all  ducks- 
Regarding  the  numerous  comments 
about  the  proposed  split  and  restricted 
pintail  season,  the  Service 
acknowledges  the  enforcement 
problems  as  well  as  hunter  confusion 
and  wanton  waste  it  may  create.  The 
proposal  was  an  attempt  to  drastically 
curtail  harvest  of  this  species  while  still 
providing  some  opportunity  for  harvest 
and  incentive  for  private  landowners  to 
maintain  habitat  late  in  the  season  for 
this  and  other  waterfowl  species.  After 
consldenng  the  comments,  the  Service 
concurs  that  the  proposal  should  be 
modified,  thus,  this  final  rule  permits  a  I 
pintail  daily  bag  limit  of  either  sex,  with 
2  in  possession,  throughout  the  season  in 
all  flyways.  The  Service  believes  this 
action  %vill  still  achieve  a  significant 
reduction  in  harvest  while  reducing  the 
enforcement  and  wanton-waste 
problems  associated  with  the  original 
proposal. 

Concerning  comments  that 
mergansers  should  be  included  in  the 
regular  duck  bag  limit,  the  Service  has 
no  information  to  suggest  that  the 
population  status  or  harvest  of  any 
merganser  species  warrants  additional 
restrictions  at  this  time.  While  the  utility 
of  annual  surveys  in  assessing  the  status 
of  mergansers  is  hmited.  data  from 
vanous  surveys  and  studies  being 
conducted  in  the  United  Slates  and 
Canada  suggest  that  the  combined 
breeding  populations  of  the  three 
merganser  species  exceeds  I  million, 
while  recent  harvests  in  the  United 
States  have  averaged  less  than  100,000 
tSElS-88).  Such  data  do  not  suggest  that 
hunting  under  the  current  regulations  is 
likely  to  adversely  affect  any  species  of 
mergansers.  A  ibird  bag  limit 
restriction  on  hooded  mergansers  is 
already  in  place  in  the  three  eastern 
flyways. 

3.  Block  Ducks 

Written  Comments — Two  regional 
waterfowl  organizations  and  one 
individual  commented  that  regulations 
on  black  ducks  for  the  1988-S9  season 
should  remain  similar  to  last  year  or 
should  be  liberalized  to  2  birds  daily 
with  a  shortened  season.  The  Wildlife 
Management  Institute  recommended  the 
Service  continue  to  control  the  black 
duck  harvest  in  the  United  Stales  to 
accelerate  a  rebuilding  of  the 
population.  They  ur^ed  Canada  to  take 
further  harvest  restrictions  on  black 
ducks.  The  Humane  Society  called  for  a 
closed  season  on  black  ducks  and  one 
individual  called  for  a  closed  season  on 
hen  black  ducks. 
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Response.  The  Service  believes  that 
black  duck  populations  can  support  the 
level  of  harxeat  obtained  dunng  the 
198d~69  season.  There  are  plans  to 
coordinate  future  black  duck  harvest 
strategies  with  Canada.  Regulation 
frameworks  for  all  ducks  dunng  the 
1988-89  hunting  season  will  be  more 
restrictive  which  will  likely  further 
reduce  harvest  of  black  ducks. 
Therefore,  these  frameworks  provide  for 
a  continuation  of  the  restrictive  black 
duck  regulations  established  in  recent 
years. 

T.  Extra  Teal  Option 

Public  Hearing  Comments — Mr.  Leon 
Kirkland,  representing  the  Atlantic 
Flyway  Council,  recommended  that 
blue-winged  leal  be  suspended  as  part 
of  the  teal  bonus  but  requested  that 
green-winged  leal  continue  to  be  ottered 
with  2  birds  daily  for  Ihe  first  9 
consecutive  hunting  days.  He  stated  that 
greenwings  have  been  part  of  the  extra 
teal  bag  in  the  flyway  since  1979  without 
adverse  effects  and  breeding 
populations  are  46  percent  above 
objective  levels. 

Written  Comments — The  Slates  of 
New  York,  Rhode  Island,  and  Florida, 
and  one  regional  waterfowl  organization 
expressed  their  support  for  continuing 
the  bonus  on  green-winged  teal  during 
the  first  9  days  of  the  regular  season. 
They  argue  that  greenwings  have  been  a 
bonus  species  in  the  Atlantic  Flyway 
since  1979  without  adverse  effects  and 
breeding  populations  are  above 
objective  levels. 

Response.  The  extra  teal  option  was 
originally  established  to  increase 
harvest  opportimity  on  blue-winged  leal 
which  were  abundant  and  lightly 
harvested.  However,  bluewing 
populations  have  declined  in  recent 
years.  The  Service  has  moved  to  reduce 
hunting  opportunity  in  all  flyways 
through  restrictive  regulations.  The 
greenwing  bonus,  unique  to  the  Atlantic 
Flyway.  is  also  being  suspended  to  give 
added  protection  to  bluewings  and  all 
ducks  because  the  Service  is  concerned 
whether  greenwings  can  be  selectively 
harvested.  The  Service  believes  thai 
virtually  no  special  harvest 
opportunities  for  ducks  are  warranted  in 
the  1966-89  season. 

9.  Special  Scaup  Season 

Written  Comments — The  Stales  of 
New  York  and  Rhode  Island,  one 
regional  waterfowl  organization,  and 
one  individual  requested  a  continuation 
of  the  16-day  special  scaup  season 
outside  the  regular  duck  season.  The 
State  of  Vermont  urged  the  Service  lo 
consider  continuance  of  the  16-day 
special  scaup-goldeneye  season  for  Lake 


Champlain  with  a  bag  limit  of  3 
goldeneyes  only  to  protect  scaup.  They 
maintain  that  goldeneyes  are  a  lightly- 
harvested  resources  and  would  provide 
lale-season  hunters  more  opportunity  to 
enjoy  their  sport. 

Response.  Special  scaup  seasons  were 
suspended  this  year  because  population 
estimates  have  remained  below 
objective  levels  in  recent  years.  Tlie 
Service  believes  it  is  inconsistent  to 
continue  special  harvest  opportunities 
until  scaup  populations  recover.  With 
reference  lo  the  special  scaup-goldeneye 
season  on  Lake  Champlam.  the  season 
was  establifched  pnmdrily  lo  harvest 
sc^up.  Little  information  ts  available 
about  the  status  of  goldeneyes. 
However,  mid-winler  survey  indices  for 
goldeneyes  in  the  Atlantic  Flyway 
suggest  a  decline  similar  In  that 
exhibited  by  scaup. 

W  ExL'v  Scaup  Option 

Written  Comments — The  States  of 
Florida  and  Rhode  Uland  recommended 
no  change  in  the  bonus-scaup  option. 
The  Slate  of  New  York  recommended 
thai  alternatives  lo  a  complete 
suspension  be  considered  Both  States 
suggest  reducing  the  bonus  to  1  bird, 
reducing  the  season  length,  and 
restricting  the  harvest  to  areas 
conldining  onW  greater  scaup. 

Response.  The  extra  scaup  option  has 
been  suspended  for  reasons  similar  to 
those  for  suspension  of  special  scaup 
seasons.  The  Service  believes  that 
harvest  opportunity  during  the  regular 
season  is  warranted;  however,  in  view 
of  the  beginning  status  of  the  species, 
special  harvest  opportunities  are  not 
appropriate  at  this  tune. 

12.  Canvasback  and  Redhead  Ducks 

Written  Comments — Numerous 
States,  the  Wildlife  Management 
Institute,  the  Wildlife  Society,  the 
National  Wildlife  Federation,  and 
numerous  individuals  endorsed  Ihe 
closure  of  the  canvasback  season 
nationwide.  No  comments  were  received 
opposing  the  closure. 

Response.  The  Service  notes  the 
support  of  the  actions  taken  to  close  the 
season  in  alt  fl>'ways. 

73.  Duck  Zones 

Written  Comments — Wyoming  asked 
that  zones  be  dropped  in  tlieir  State  to 
simplify  regulations  and  that  they  be 
allowed  to  split  their  season  3  ways. 
Kansas  expressed  their  opposition  to  the 
Service's  position  on  zoning.  They 
beheve  thai  if  zoning  has  been  allowed 
in  some  Stales,  it  should  then  be 
available  to  other  Slates  pending  an 
evaluation  based  on  the  established 
criteria.  The  State  of  Louisiana  and  one 


individual  expressed  opposition  to  the 
Service's  action  to  keep  the  western 
zone  of  Louisiana  in  the  Mississippi 
Flyway  They  slated  that  this  position  i& 
not  iuslified  based  on  results  of  an 
extensive  research  study  and  that  the 
final  decision  was  based  arbitrarily  on 
political  motives  New  York  supported 
continuation  of  zoning  in  the  Atlantic 
Flyway.  with  zoning  in  Vermont 
considered  operational.  One  regional 
waterfowl  orgamzalion  requested  the 
continued  use  of  zones  in 
Massachusetts. 

Response.  The  final  frameworks 
herein  include  the  option  for  Wyoming 
to  split  their  hunting  season  3  ways  in 
beu  of  zoning.  The  Service  still  believes 
that  no  new  zones  for  duck  hunting 
should  be  permitted  and  present  zones 
should  not  become  operational  prior  to 
the  consideration  of  zoning  in  the 
roevaluation  of  harvest  systems 
mentioned  in  the  August  12. 1988, 
Federal  Register  (53  FR  30623).  Tne  final 
frameworks  herein  include  provision  for 
continuation  of  present  zones  The 
Service  has  considered  comments  about 
Louisiana  zones  and  reiterates  its 
position  staled  in  the  lune  7.  1988. 
Federal  Register  (53  FR  20876).  The  use 
of  zones  in  Louisiana  under  Mississippi 
Flyway  regulations  is  continued  pending 
the  reevaluation  of  harvest  systems 
mentioned  above. 

14.  Frameworks  for  Geese  in  the 
Conterminous  United  States — Outside 
Dates,  Season  Length  and  Bag  Limits 

Atlantic  Flyway 

Written  Comments — The  Slate  of 
New  York,  one  regional  waterfowl 
organization  and  one  individual 
recommended  that  the  brant  season  be 
increased  to  50  days.  One  regional 
waterfowl  organization  recommended  a 
longer  Canada  goose  season.  One 
individual  recommended  thai  goose 
hunting  be  permitted  only  during  the 
latter  pari  of  each  week.  One  individual 
recommended  that  the  goose  bag  limit 
be  increased  lo  3  in  1989-90.  The  State 
of  Permsylvania  recommended  that  the 
Canada  goose  bag  limit  be  increased  to 
3  in  the  northwestern  pari  of  the  State 
around  Pymatunm^  Reservoir  The  Slate 
of  Delaware  recommended  a  special  33- 
day  snow  goose  season  in  October  on 
and  around  Bombay  Hook  National 
Wildlife  Refuge.  The  State  of  New 
lersey  recommended  they  be  permitted 
to  select  brant  and  snow  goose  seasons 
separately  within  their  respective  duck 
zones.  The  State  of  New  York  asked  that 
the  Service  select  an  option  to  harvest 
Canada  geese  with  a  90-day  season  with 
1  bird  daily  through  October  15  and  3 
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birds  daily  tlBcreafter  or  aa  flO-day 
seasoa  with  Z  birds  daiJy  Uuougbout  as 

was  recoguneaded  by  the  Flywoy 
CounciL  The  S4at£  of  FVofida  expresficd 
support  of  regalatiooa  desigDcd  to 
protect  Tenoeuee  VaUey  Population 
(TVPl  Caaada  geese  is  ths  Qyway. 

Response.  The  Service  concurs  with 
the  recommeDdation  to  increase  the 
season  length  to  50  days  oa  AUantic 
brant.  In  response  to  recent  declines  of 
migrant  Canada  geese  in  the  Atlantic 
Flyway,  the  Service  concurs  with 
Council  recommendations  to  reduce 
overall  harvest  in  the  flyway.  In 
northwestern  Pennsytvania.  the  Canada 
goose  bag  limits  wiO  be  2  rather  than  3 
birds  daily  pending  an  appraisal  of  the 
mtgrabon  patterns  and  harrest 
distribution  of  Canada  geese  wintering 
in  southern  areas  of  the  flyway.  The 
Service  concnra  with  the  13-day  special 
snow  goose  season  in  Delaware  but 
notes  that  the  habitat  probtems  on 
Bombay  Hook  National  Wildlife  Refuge 
cannot  be  eliminated  foily  by  a  hunting 
program  on  mow  geese  aitd  will  require 
further  attention.  In  Mew  York.  New 
Jersey,  and  parti  of  Pennsylvania,  the 
Service  is  providing  frameworki  fof 
Canada  geese  it  believes  moat  likely  to 
protect  soutbezn  migraota. 

Mississippi  Flyway 

Public  Hearing  ComaoentM — Mr. 

Richard  Elden.  representing  the 
Michigan  Departnienl  of  Natural 
Resources,  opposed  a  redaction  tn 
Canada  goose  bag  limits  in  the 
soutbeastern  portion  of  the  State  to 
provide  added  protection  to  Tennessee 
VaUey  Population  (TVP)  Canada  geese. 
Recent  data  suggest  that  toRve  of  these 
geese  migrate  to  wintering  areas  m 
southern  portiona  of  the  Atlantic 
Flyway,  where  popoiatioiu  are 
declining.  Mr.  Elden  stated  that 
Michigan  has  previously  taken  measures 
to  protect  T\T  geese  by  testing 
shorter  hunting  seesoos  than  the  flyway 
frameworks  permit  and  estabhshing  a 
quota  zone  ia  one  of  the  prmcipal 
harvest  areas  lo  cootrot  harvest.  Further, 
the  State  is  establishing  s  new  quota 
zone  in  another  important  harvest  area 
this  year.  He  rei|uested  that  the  bag 
limits  be  the  same  as  Last  year. 

Wntten  Cotnmenta — One  individual 
supported  the  special  early  and  late 
seasons  to  harvest  local  giant  Canada 
geese  in  MichigazL  One  individual 
recommended  that  if  longer  goose 
seasons  are  provided  for  lUinoia,  the 
same  season  Ictkgth  be  made  available 
for  the  entire  State  rather  than  part  of 
the  State. 

Response.  The  Service  concun  with 
Mr.  Eden's  request  and  the  final 
frameworks  herem  contain  the  same 


limits  as  ia  1M7.  Pnot  to  ttw 
estabhshmaat  of  198B  hantisig 
regulabona  the  Service  wiU  work  with 
Statea  in  tbe  Atlantic  and  Miaaisaipp* 
Flyways  to  clarify  the  ougraCion  patlefns 
and  harvest  distribution  of  Canada 
geese  wintering  m  the  sonthem  region  of 
tbe  Atlantic  Flyway.  Tbe  Service  notes 
the  support  of  speoal  Canada  goose 
seasons  m  Michigan.  These 
experiaiental  seasons  are  being 
conturaed  this  year.  The  ftnal 
frameworks  herein  provide  the  same 
gooae  season  length  statewide  in 
lUiaois. 

Pacific  Flyway 

Written  Coaunents — Numerous 
orgaoixations  and  indivtduais  endorsed 
continued  harvest  restnctioos  on 
various  Pacific  Flyway  geese  that  have 
declined  in  recent  decades.  One 
agricultural  organization  and  four 
individuals  recommended  a  February  15 
extended  framework  for  Canada  goose 
seasons  in  Oregon.  The  Wildlife 
Management  Institute  called  for 
additKMMl  actions  beyond  ihoae  in  1M7- 
68  to  rebuild  the  dusky  Caiia<ia  goose 
population  sod  reduce  the  harvest  of 
Pacific  brant 

Response.  Si^port  for  continued 
restrictions  for  depressed  populations  of 
Pacific  Flyway  geese  is  acknowledged. 
Regarding  an  extended  framework  for 
Canada  geese  in  Oregoa  the  Service 
sees  little  fustiTicatHjn  at  this  tune,  but  if 
such  proposal  is  beieved  to  be 
necessary  and  warranted,  tt  should  be 
addressed  by  the  Padfic  Flyway  Council 
m  order  to  detemune  its  relationship  to 
the  management  plans  for  Caosda  geese 
in  question  and  the  impact  oti  all  Suies 
that  utilize  these  geese,  including 
Alaska.  The  Service  acknowiedges 
recommendatxma  that  additional 
actions  be  taken  lo  build  dusky  Canada 
geese  and  Pacifk  braot  popolations; 
however,  we  believe  that  sctions 
identiBed  in  the  respective  management 
plans  other  than  additional  hunting 
restriclKins  should  be  emphasized  at 
this  time.  Additional  bunting  restnclHins 
would  produce  little  or  no  positive  effect 
on  these  pofadations  above  that 
occurring  with  the  existing  regulations 
which  are  already  highly  restrictive. 

15.  Tundra  Swans 

Pubitc  Hearing  Comments — Ms. 
Jennifer  Lewis,  representing  the  Humane 
Society  of  the  United  Stales,  stated  thai 
there  to  do  justification  for  tundra  swan 
seasons  in  the  Atlantic  Fljrway.  S^ 
indicated  thai  the  overall  good 
population  ctatus  and  depredation  on 
gram  fields  by  tundra  swans  should  not 
be  used  as  reasons  for  encoursguig 
hunting  seasons  on  this  species. 


hfr.  Doug  Inkley.  repccsenting  tbe 
National  Wikllife  Pederatxm.  expressed 
support  for  tundra  swan  seasons 
proposed  m  New  |ergey  and  Virginia 
and  the  existing  season  in  North 
Carolina. 

White  a  Cofnments — One  regional 
waterfowl  organization  offered  support 
for  a  limited  season  on  tundra  swsns  in 
New  jersey  to  reduce  crop  losses.  The 
State  of  Rhode  Island  and  the  National 
Wildlife  Federation  endorsed  the 
proposed  season  expansion  on  the 
eastern  population  of  tundra  swans  in 
the  Atlantic  Flyway,  Twenty 
individuals,  in  addition  lo  the  nearly 
2,000  noted  in  the  August  12.  IMS, 
Federal  RagUtar  (53  FK  30627).  voiced 
their  opposition  to  tundra  swan  seasons. 

Response.  The  Service  notes  the 
concern  regarding  the  hunting  of  tundra 
swans  but  finds  no  biological  reason  lo 
prohibit  swan  hunting.  Presently,  tundra 
swans  exceed  objective  levels  and  a 
management  plan  and  harvest  strategy 
have  been  developed  to  give  adequate 
protection  to  the  species.  Therefore,  the 
Service  has  approved  experimental 
seasons  with  a  hmited  number  of 
permits  in  North  Carolina.  Sew  lersey. 
V'LTginia  and  Alaska,  as  well  as 
uperatiunal  seasons  in  Montana.  North 
Dakota.  South  Dakota.  Utah  and 
Nevada. 

Nontoxic  Sbol  Reguiationa 

In  the  June  Z&,  isae.  Fsdaral  Regislar 
[53  FR  242a4).  the  Service  published  a 
final  rule  descnbing  zones  In  which  use 
of  lead  shot  would  be  prohibited  for 
hunting  waterfowl  coots  and  certain 
other  species  in  the  1380-80  bunting 
season.  Waterfowl  hunters  are  advised 
to  become  famiUar  with  State  nnd  local 
regulationa  regarding  the  u»e  of  nontoxic 
shot  for  waterfowl  bunting. 

NFPA  Coosfderation 

N£PA  coDSideratioofl  are  covered  by 
the  programmatic  document.  "Final 
Supplemental  EovironmeDlal  Impact 
Statement  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
i  (unling  of  Migratory  Birds  IFSGS  ttfi- 
14]".  filed  with  C£Q  on  June  9. 1988. 
Notices  of  Availability  were  pubbshed 
in  the  Federal  Register  on  )une  16. 1966 
(53  FR  22582).  and  June  17.  1988  (53  FR 
22727),  and  the  Service's  Record  of 
Decision  was  published  oa  August  18. 
1988  |5:iFR  31341  j. 

Endangered  Spedes  Ad  CoasiderBtlon 

Section  7  of  the  Endangered  Speaes 
Act  provides  that.  "The  Secretary  shall 
review  other  programs  adnunistered  by 
him  and  utihze  such  programs  m 
furtherance  of  the  purposes  of  this  Act" 
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land  shall]  "insure  that  any  action 
authorized,  funded  or  carried 
out  '  •  *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
or  threatened  species  or  result  in  the 
destruction  or  modification  of  (critical] 
habitat  *  *  '" 

Subsequently,  the  Service  initialed 
section  7  consultation  under  the 
Endangered  Species  Act  for  the 
proposed  hunting  season  frameworks. 

On  June  17, 1988.  the  Division  of 
Endangered  Species  and  Habitat 
Conservation  gave  a  biological  opinion 
that  the  proposed  actions  were  not 
likely  to  jeopardize  the  continued 
existence  of  listed  species  or  result  in 
the  destruction  or  adverse  modification 
of  their  critical  habitats. 

As  in  the  past.  huntinR  rtjgulations  this 
year  are  designed,  among  other  things, 
to  remove  or  alleviate  chances  of 
conflict  between  seasons  for  migratory 
game  birds  and  the  protection  and 
conservation  of  endangered  and 
threatened  species. 

The  Ser\ice's  biological  opinion 
resulting  from  its  consultation  under 
section  7  is  considered  a  public 
document  and  is  available  for  inspection 
in  the  Office  of  Endangered  Species  and 
the  Office  of  Migrator>'  Bird 
Management.  U.S.  Fish  and  Wildlife 
Service.  Department  of  the  Interior. 
Washington,  DC  20240. 

Regulatory  Flexibility  Act.  Executive 
Order  12291  and  the  Paperwork 
Reduction  Act 

In  the  Federal  Register  dated  March  9. 
1988  153  FR  7702).  the  Service  reported 
measures  it  had  undertaken  to  comply 
with  requirements  of  the  Regulatory 
Flexibility  Act  and  the  Executive  Order. 
These  included  preparing  a 
Determination  of  Effects  and  an  updated 
Final  Regulatory  Impact  Analysis,  and 
publication  of  a  summary  of  the  latter. 
Thfsp  regulations  have  been  determined 
to  be  major  under  Executive  Order  12291 
and  they  have  a  significant  economic 
impact  on  substantial  numbers  of  small 
entities  under  the  Regulatory  Flexibility 
Act  This  determination  is  detailed  in 
the  aforementioned  documents  which 
are  available  upon  request  from  the 
Office  of  Migratory  Bird  Management. 
U.S.  Fish  and  Wildlife  Service. 
Department  of  the  Interior.  Washington. 
DC  20240.  These  regulations  contain  no 
information  collections  subject  to  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980. 

Memorandum  of  Law 

The  Service  published  its 
Memorandum  of  Law,  required  by 
section  4  of  Executive  Order  12291.  in 


the  Federal  Register  dated  August  9, 
1988  (53  FR  29897). 

Authorship 

The  primary  author  of  this  rule  is 
Morton  M.  Smith.  Office  of  Migratory 
Bird  Management,  working  under  the 
direction  of  Rollin  D.  Sparrowe,  Chief. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
bird  hunting  must,  by  its  nature,  operate 
under  severe  time  constraints.  However, 
the  Service  is  of  the  view  that  every 
attempt  should  be  made  to  give  the 
pubUc  the  greatest  possible  opportunity 
to  comment  on  the  regulations.  Thus, 
when  the  proposed  late  hunting  season 
rulemakings  were  published  on  August 
9. 1988,  the  Service  established  what  it 
believed  was  the  longest  penod  possible 
for  public  comment.  In  doing  this  the 
Service  recognized  that  at  the  close  of 
the  comment  penod,  time  would  be  of 
the  essence.  That  is,  if  there  was  a  delay 
in  the  effective  date  of  these  regulations 
after  this  final  rulemaking,  the  Service  is 
of  the  opinion  that  the  States  would 
have  insufficient  time  to  select  season 
dates,  shooting  hours  and  limits:  lo 
communicate  these  selections  to  the 
Service;  and  lo  establish  and  publicize 
the  necessary  regulations  and 
procedures  that  implement  their 
decisions. 

Therefore,  the  Service  under  authority 
of  the  Migratory  Bird  Treaty  Act  of  |uly 
3.  1918,  as  amended  {40  Stat.  755;  16 
U.S.C.  703  et  seq).  prescribes  final 
frameworks  setting  for  the  species  to  be 
hunted,  the  daily  bdg  and  possession 
limits,  the  shooting  hours,  the  season 
lengths,  the  earliest  opening  and  closing 
season  dates,  and  hunting  areas,  from 
which  State  conservation  agency 
officials  may  select  hunting  season 
dates  and  other  options.  Upon  receipt  of 
the  season  and  option  selections  from 
Slate  oiTicials.  the  Service  will  publish 
in  the  Federal  Register  a  final 
rulemaking  amending  50  CFR  Part  20 
155  20,104  through  20.10?  and  5  20-109) 
to  reflect  seasons,  limits  and  shooting 
hours  for  the  conterminous  United 
Slates  for  the  1968-69  season. 

The  Service  therefore  finds  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  Administrative 
Procedure  Act  and  these  frameworks 
will,  therefore,  take  effect  immediately 
upon  publication. 

List  of  Subjects  in  50  CFR  Pari  20 

Exports.  Hunting.  Imports, 
Transportation.  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1988-89  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  of  July  3. 


1918,  (40  Stat.  755:  16  U.S.C  701-70Bh); 
the  Fish  and  Wildhfe  Improvement  Act 
of  1978  (92  Stat.  3112;  16  U.S.C  712);  and 
the  Alaska  Game  Act  of  1925  {43  Stat 
739:  as  amended.  54  Stat.  1103-04), 

Pinal  Regulations  Frameworlis  for  1988- 
89  Late  Hunting  Seasons  oo  Certain 
Migratory  Game  Birds 

Pursuant  to  the  Migratory  Bird  Treaty 
Act.  the  Secretary-  of  the  Interior  has 
approved  final  frameworks  for  season 
lengths,  shooting  hours,  bag  and 
possession  limits  and  outside  dates 
within  which  Stales  may  select  seasons 
for  hunting  waterfowl  and  coots. 

Frameworks  are  summanzed  below. 
General 

Split  Season:  States  in  all  Flyways 
may  split  their  season  for  ducks,  geese 
or  brant  into  two  segments.  States  in  the 
Atlantic  and  Central  Fl>'ways  may.  in 
lieu  of  zomng.  split  their  season  for 
ducks  or  geese  into  three  segments. 
Exceptions  are  noted  in  appropnale 
sections. 

Shooting  Hours:  From  sunrise  to 
sunsel  daily,  for  all  species  and  seasons, 
including  falconry  seasons. 

Deferred  Season  Selections  Slates 
that  did  not  select  rail,  woodcock,  snipe, 
sandhill  cranes,  common  moorhens  and 
purple  gallinules  and  sea  duck  seasons 
in  July  should  do  so  at  the  time  they 
make  their  walerfow]  selections. 

Frameworks  for  open  seasons  and 
season  lengths,  bag  and  possession  limit 
options,  and  other  special  provisions  are 
listed  below  by  Flyway. 

Atlantic  Flyway 

The  Atlantic  Flyway  includes 
Connecticut.  Delaware.  Flonda,  Georgia, 
Maine,  Manriand,  Massachusetts,  New 
Hampshire,  New  Jersey.  New  York. 
North  Carolina.  Pennsylvania.  Rhode 
Island,  South  Carolina.  VennonU 
Virginia  and  West  Virginia. 

Ducks.  Coots  and  Mergansers 

Hunting  Seasons  and  Duck  Limits: 

Outside  Dates:  Between  October  7, 
1988.  and  January  8, 1989, 

Hunting  Season:  Not  more  than  30 
days. 

Canvasbocks:  TTie  season  on 
canvasbacks  is  closed. 

Duck  Limits:  The  daily  bag  limit  of 
ducks  is  3  and  may  include  no  more 
than  3  mallards  (only  1  may  be  a  hen),  2 
wood  ducks.  2  redheads,  1  black  duck.  1 
mottled  duck.  1  pintail,  and  1  fulvous 
tree  duck.  The  possession  limit  is  twice 
the  daily  bag  limit. 

Merganser  Limits:  Throughout  the 
Flyway  the  daily  bag  limit  of  mergansers 
is  5.  only  1  of  which  may  be  a  hooded 
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mergaxiser  The  possession  tiail  is  10, 
only  2  of  which  may  be  hooded 
mergansers. 

Coot  Umits:  Throughout  the  Flyway 
daily  bag  aod  possessioD  tiznits  of  coots 
are  15  and  30.  respectively. 

Early  Wood  Duck  Season  Option: 
Virginia.  North  CaroJina,  South  Carotioa 
and  Georgia  may  spHt  thetr  regular 
hunting  season  so  that  a  haoting  season 
not  to  exceed  9  consecutive  days  occurs 
between  October  7  and  October  15. 
Dunng  this  periixi.  ao  special 
restrictions  within  the  regular  daily  bag 
and  possession  limits  established  for  the 
Fl>'way  shall  apply  to  wood  ducks.  For 
other  docks,  daily  bag  and  possession 
hmits  shall  be  the  same  as  established 
for  the  Flyway. 

Zoning: — New  York:  New  York  may, 
for  the  Long  Island  Zone,  select  season 
dates  and  daily  bag  and  possession 
limits  which  differ  from  those  tn  the 
remainder  of  the  State. 

Upstate  New  York  (excluding  the 
Lake  QiampLain  zone)  may  be  divided 
into  three  zones  (West.  North,  Sooth)  for 
the  purpose  of  setting  separate  duck, 
coot  and  meri^aoser  seasons.  A  2- 
segment  split  season  may  be  selected  in 
each  soae. 

The  West  Zone  is  that  portion  of 
Upstate  New  York  tying  west  of  a  line 
conunencmg  at  the  north  shore  of  the 
Salmon  RiTcr  snd  its  Function  with  Lake 
Ontario  and  extending  easterly  along 
the  north  shore  oi  the  Salinoa  River  to 
Its  intersection  with  hitersUte  Highway 
61.  then  southerly  along  Interstate 
Highway  81  to  the  Pennsylvanja  border. 

The  North  and  South  Zones  are 
bordered  on  the  west  by  the  boundary 
descnbed  above  and  are  separated  from 
each  other  as  follows:  starting  at  the 
intersection  of  Interstate  Highway  SI 
and  State  Route  49  and  extending 
easterly  along  State  Route  49  to  its 
junction  with  State  Route  3A5  at  Rome. 
then  easterly  along  State  Route  365  to  its 
lunclion  with  State  Route  28  at  Trenton, 
then  easterly  along  State  Route  28  (o  its 
junction  with  Sute  Route  29  at 
Middleville,  then  easterly  along  Slate 
Route  29  to  its  mtersectioo  with 
Interstate  Highway  87  at  Saratoga 
Springs,  then  northerly  along  Interstate 
Highway  67  to  its  junction  with  Stale 
Route  9.  then  northerly  along  State 
Route  9  to  its  junction  with  State  Route 
149.  then  easterly  along  Slate  Route  14S 
to  Its  junction  with  State  Route  4  at  Fort 
Ann.  then  northerly  along  State  Route  4 
to  its  intersection  with  the  New  York/ 
Vercnont  boundary. 

Cor.nect:cut  may  be  divided  into  two 
zones  as  follows: 

a.  North  Zo/i^— That  portion  of  the 
State  oorth  of  intersute  95. 


b  South  Zone — That  portion  of  the 
State  south  of  Interstate  95. 

Maine  may  be  divided  into  two  zones 
as  follows: 

a.  North  Zonff — Cawre  Managi^inent 
Zones  1  through  5. 

b.  South  Zone — Canw  Management 
Zones  6  through  8. 

New  Hampshire — Coastal  Zone — 
That  portion  of  the  State  east  of  a 
boundary  formed  by  State  Highway  4 
beginning  at  the  Matne-New  Hampshire 
line  in  RoHrnsford  west  to  the  city  of 
Dover,  south  to  the  intersection  of  State 
Highway  108.  south  along  Slate 
Ffighway  106  through  Madbury,  Durham 
and  Newmarket  to  the  junctjan  of  State 
Highway  85  tn  Newfields.  south  to  State 
Highway  101  in  Exeter,  east  to  State 
Highway  51  (Exeter- Hampton 
Expressway),  east  to  biterstate  95  (New 
Hampshire  Turnpike)  in  Hampton,  and 
south  along  Interstate  95  to  the 
Massachusetts  Kne. 

Inland  Zone — That  portion  of  the 
State  north  and  west  of  the  above 
boundary. 

West  Virginia  may  be  divided  into 
two  zones  as  follows: 

a.  Allegheny  Mountain  Upland 
Zone — ^The  eastern  boundary  extpnds 
south  along  US.  Route  220  through 
Keyser,  West  Virginia,  to  the 
mtersection  of  US.  Route  50;  follows 
US.  Route  50  to  the  intersection  with 
State  Route  93:  follows  Slate  Route  93 
south  to  the  intersection  with  State 
Route  42  and  continues  south  on  State 
Route  42  to  Petersburg:  foJlowB  State 
Route  28  south  lo  Minnehaha  Springs: 
then  follows  State  Route  39  west  to  U.S. 
Route  219:  and  follows  US.  Route 219 
south  to  the  iaiersection  of  Interstate  M 
The  southern  boundary  follows  1-64 
west  to  the  intersection  with  U  S.  Route 
60.  and  follows  Route  60  west  to  the 
intersection  of  U  S,  Route  19.  The 
western  boundary  follows  Route  19 
north  to  the  intersection  of  1-79.  and 
follows  !-79  north  to  the  intersection  of 
U  S.  Route  48.  The  northern  boundary 
follows  U.S.  Route  48  east  to  the 
Maryland  State  line  and  the  State  line  to 
Lhe  point  of  beginnirw. 

b.  Remainderof  the  Stale— That 
portion  outside  the  above  boundary's. 

Zortng  Experiments:  Vennoni  will 
C'^ntinue  a  Lake  Champlain  Zone  in 
13Ba  The  Lake  Champlam  Zone  ot  .New 
York  must  foUow  the  waterfowl  season. 
daily  bag  and  possession  bmits.  and 
shooting  hours  selected  by  Vermont. 
Massachusetts.  New  Jersey,  and 
Pennsylvania  may  continue  zoning 
expenments  now  in  progress  as  shown 
in  the  sections  that  follow. 
Massachusetts  and  New  Jersey  may  be 
divided  into  three  zones,  Pennsylvania 
Into  four  zones  and  Vermont  into  two 


zones  all  on  an  experimental  basis  for 
the  purpose  of  setting  separate  dock, 
coot  and  merganser  seasons.  A  two- 
segment  SpHt  season  without  penalty 
may  be  selected.  The  basic  daily  bag 
limit  ai  docks  in  each  rone  and  the 
restrictions  applicable  to  the  regular 
season  for  the  Flyway  also  apply. 

Zone  Definitions: — Massachusetts — 
Western  Zone — That  portion  of  the 
State  west  of  a  line  extending  from  the 
Vermont  line  at  Interstate  91.  south  to 
Route  9,  west  on  Route  9  to  Route  10, 
south  on  Route  10  to  Route  202,  south  on 
Route  20Z  to  the  Connecticut  Kne. 

Central  Zone — That  portion  of  the 
State  east  of  the  Western  Zone  and  west 
of  a  line  extending  from  the  New 
Hampshire  line  at  Interstate  95  south  to 
Route  1,  south  on  Route  1  to  1-93.  south 
on  1-03  lo  Route  3.  south  on  Route  3  to 
Route  6.  west  on  Route  6  to  Route  28. 
west  on  Route  28  to  1-195.  west  to  the 
Rhode  Island  Ime,  EXCEPT  ^e  waters. 
and  the  lands  150  yards  along  the  high- 
water  mark,  of  the  Assonit  River  to  the 
Route  24  bridge,  and  the  TBontan  River 
to  the  Center  St-Ehn  St.  bridge  shall  be 
in  the  Coastal  21one 

Coastal  Zone — That  portion  of  the 
State  east  and  south  of  the  Central 
Zone. 

New  /ersey — Coastal  Zone — That 
portion  of  New  |ersey  s<?award  of  a 
continuous  line  beginnrng  at  the  New 
York  State  boundary  Lne  in  Rantan  Bay, 
then  west  along  the  New  York  boundary 
line  to  its  intersection  wnth  Route  440  at 
Perth  Amboy:  then  west  on  Route  440  to 
its  intersection  with  the  Garden  State 
Parkway:  then  south  on  the  Garden 
State  Parkway  to  the  shoreline  at  Cape 
May  and  continuing  to  the  Delaware 
boundary  in  Delaware  Bay. 

North  Zone — That  portion  of  New 
Jersey  west  of  the  Coastal  Zone  and 
riorth  of  a  boundary  formed  by  Route  70 
beginning  at  the  Garden  State  Parkway 
west  to  the  New  |«frsey  Turnpike,  north 
on  the  turnpike  to  Route  206,  north  on 
Route  206  to  Route  1.  Trenton,  west  on 
Route  1  to  the  Pennsylvania  State 
boundary  in  the  Delaware  River. 

South  Zone — That  portion  of  New 
jersey  not  within  the  North  Zone  or  the 
Coastal  Zone- 

Pennsylvania — Lake  Ene  Zone—VMi 
Lake  Fine  waters  of  Pennsylvania  and  a 
shoreline  margin  along  Lake  Erie  from 
New  York  on  the  east  to  Ohio  on  the 
west  extending  ISO  yards  inlami  but 
including  all  of  Presque  Isle  Peninsula. 

North  Zone — That  portion  of  the  State 
north  of  1-80  from  the  .N'ew  |ersey  Slate 
Une  west  to  the  junction  of  State  Route 
147:  then  north  on  State  Route  147  to  the 
junction  of  Route  22ik  then  west  and/or 
south  00  Route  220  to  the  junction  of  i- 
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80,  then  west  on  l-eo  to  its  junctions 
with  the  Allegheny  River,  and  then  north 
along  but  not  including  the  Allegheny 
River  to  the  New  York  border. 

Northwest  Zono—Thai  portion  of  the 
State  bijunded  on  the  north  by  the  Lake 
Erie  Zone  and  the  New  York  line,  on  the 
east  by  and  including  the  Allegheny 
River,  on  the  south  by  Interstate 
Highway  1-80,  and  on  liie  west  by  llie 
Ohio  line. 

South  Zone — The  remaining  portion  of 
the  Slate. 

Vermont — Lake  Champ/aJn  Zone^-- 
Includes  the  United  States  portion  of 
Lake  Champlain  and  those  portions  of 
New  York  and  Vermont  which  includes 
that  part  of  New  York  lying  east  and 
north  of  boundary  running  south  from 
the  Canadian  border  along  New  York 
Route  9B  to  New  York  Route  9  south  of 
Champlain.  New  York;  New  York  Route 
9  to  New  York  Route  22  south  of 
Keeseville;  along  New  York  Route  22  lo 
South  Bay.  along  end  around  the 
shoreline  of  South  Day  to  New  York 
Route  22:  along  New  York  Route  22  to 
U.S.  Highway  4  at  Whitehall;  and  along 
U.S.  Highway  4  to  the  Vermont  border. 
From  the  New  York  border  at  U.S. 
Highway  4.  along  U.S.  Highway  4  to 
Vermont  Route  22A  at  Fair  Haven; 
Route  22A  to  U.S.  Highway  7  at 
Vergennes;  U.S.  Highway  7  to  the 
Canadian  border. 

Interior  Vermont  Zone — The 
remaining  portion  of  the  Stale. 

Sea  Ducks:  The  daily  bag  and 
possession  Umil  for  sea  ducks  in  special 
sea  duck  areas  is  in  addition  to  the 
limits  applying  to  other  ducks  during  the 
regular  duck  season.  In  all  areas  outside 
of  special  sea  duck  areas,  sea  ducks  are 
included  in  the  regular  duck  season 
daily  bag  and  possession  limits, 

Canada  Geese 

Outside  Dates.  Season  Lengths,  and 
Limits:  Between  Oclober  1, 1968.  and 
January  20. 1969.  Maine.  New 
ilampshire.  Vermont.  Massachusetts. 
Pennsylvania,  and  West  Virginia  may 
select  70-day  seasons  for  Canada  geese 
with  8  daily  bag  and  poGsession  limit  of 
3  and  6  geese,  respectively,  except  in 
Pennsylvania  Counties  of  Erie,  Mercer. 
Butler,  and  Crawford,  where  the  daily 
bag  and  possession  limits  are  2  and  4. 
respectively.  In  Maryland.  Delaware 
and  Virginia  [except  Back  Bay)  the 
Canada  goose  season  may  be  70  days 
with  an  opening  date  of  October  31, 
Ui&8,  ond  a  closing  dote  of  January  31, 
1989,  w:th  2  geese  daily  and  4  in 
possession.  In  New  York  (including  Long 
Island),  New  Jersey,  and  that  portion  of 
Pennsylvania  lying  east  and  south  of  a 
boundary  beginning  at  Interstate 
Highway  83  at  the  Maryland  border  and 


extending  north  to  Herrisburg,  then  east 
on  1-81  to  Route  443.  east  on  443  to 
Leighton,  tlien  east  via  308  to 
Stroudsburg,  then  east  on  1-80  to  the 
Nuw  Jersey  Une.  the  Canada  goose 
season  length  may  be  90  days  with  the 
opening  framework  dale  of  October  1. 
1968.  and  the  closing  framework  date 
extended  to  January  31. 1989.  In 
addition,  that  portion  of  the 
Susquehanna  River  from  Ilarri^burg 
north  to  the  confluence  of  the  west  and 
north  branches  at  Northumberland. 
Including  a  25-yard  zone  of  land 
adi.iccnl  to  the  waters  of  the  river,  is 
included  in  the  90-day  zone.  The  daily 
bag  and  possession  limils  within  this 
arta  will  be  1  and  2.  respectively 
thioogh  October  15. 1988.  and  3  and  6, 
respectively  thereafter,  In  Rhode  Island, 
and  Connecticut  (North  Zone)  season 
length  will  bo  90  days  between  Oclober 
1. 1968.  and  January  31, 1989.  with  a 
daily  bag  and  possession  limit  of  3  and 
6.  respectively.  In  the  South  Zone  of 
Connecticut  (Ihat  portion  south  of 
Interstate  95).  the  Canada  goose  season 
length  may  be  90  days  with  the  closing 
framework  date  extended  to  February  5. 
1989.  The  daily  bag  limit  and  possession 
limit  will  be  3  and  6,  respectively, 
through  January  14.  and  5  and  10 
respectively  from  January  15  to  February 
5. 1989. 

This  season  in  the  south  Zone  of 
Connecticut  is  experimental.  The  Back 
Bay  of  Virginia.  North  Carolina  (that 
portion  south  of  Interstate  Highway  95), 
and  South  Carolina  may  select  an  11- 
day  season  for  Canada  geese  within  a 
January  20-31, 1989,  framework;  the 
daily  bag  and  possession  limits  arc  1 
and  2  Canada  geese,  respectively.  In  the 
Coastal  Zone  of  Massachusetts,  a 
special  resident  Canada  goose  season 
may  be  held  during  January  21, 19B9,  to 
February  5. 19B9;  the  daily  b^ig  and 
possession  limits  are  5  and  10, 
respectively. 

Closures  on  Canada  geese:  The 
season  for  Canada  geese  Is  closed  in 
Florida  and  Georgia, 

Snow  Geose 

Outside  Dates.  Season  Lengths,  and 
Limits.  Between  Oclober  1. 1988.  and 
January  31.  1989.  States  in  the  Atlantic 
Flyway  may  select  a  90-day  season  fur 
snow  geese  (including  blue  geese);  the 
daily  bag  and  possession  limits  are  4 
and  fl.  respectively.  Between  October  17. 
1988.  and  October  29. 1988.  a  special 
snow  goose  season  may  be  held  in 
Delaware  on  Bombay  Hook  National 
Wildlife  Refuge  and  immediate  area  (as 
described  in  State  regulations]  at  the 
discretion  cf  the  Refuge  Manager.  Daily 
bag  and  possession  Umits  are  4  and  8, 


respectively.  This  season  is  in  addition 
lo  tbe  90-day  regular  season. 

Atlantic  Brant 

Outside  Dates.  Season  Lengths,  and 
Limits:  Between  October  1. 1988.  and 
lanuary  20. 1989.  Stales  in  the  Atlantic 
Flyway  may  select  a  50-day  season  for 
Atlantic  brant,  the  daily  bag  and 
possession  limits  are  2  and  4  brant, 
rnspectively. 

Tundra  Swans 

In  New  Jersey.  Virginia  and  North 
Carolina  an  experimental  season  for 
tundra  swans  may  be  selected  with  200. 
600  and  6.000  permiis.  respectively, 
subject  to  the  following  conditions:  (a) 
the  season  may  be  90  days  and  must  run 
concurrently  with  the  snow  goose 
season;  (b)  the  Stale  agency  must  issue 
permits  and  obtain  harvest  and  hunter 
participation  data;  and  (c)  each 
permittee  is  authorized  to  take  1  tundra 
swan  per  season. 

MISSISSIPPI  FL  nV/9  Y 

The  Mississippi  Flyv\'ay  includes 
Alabama,  Arkansas.  Illinois.  Indiana. 
Iowa.  Kentucky.  Louisiana.  Michigan. 
Minnesota.  Mississippi.  Missouri.  Ohio, 
Tennessee  and  Wisconsin. 

Ducks,  Coots,  and  Mergansers 

Outside  Dales:  Between  October  8. 
1988.  and  January  8. 1989.  in  all  States, 

Hunting  Season:  Not  more  than  30 
days. 

Canvasbacks:  The  season  on 
canvasbacks  is  closed. 

Limits:  The  daily  bag  limit  of  ducks  is 
3,  and  may  include  no  more  than  2 
mallards  (no  more  than  1  of  which  may 
be  a  female),  1  black  duck,  1  pintaiL  2 
wood  ducks,  and  1  redhead.  The 
possession  limit  is  twice  the  daily  bag 
limit. 

Merganser  Limits:  The  daily  bag  limit 
of  mergansers  is  5.  only  1  of  which  may 
be  a  hooded  merganser.  The  possession 
limit  is  twice  the  daily  bag  limit. 

Coot  Limits:  The  daily  bag  and 
possession  limits  are  15  and  30. 
respectively. 

Early  Wood  Duck  Season  Option: 
Arkansas.  Louisiana.  Mississippi  and 
Alabama  may  split  their  regular  duck 
hunting  seasons  in  such  a  way  that  a 
hunting  season  not  to  exceed  9 
consecutive  days  may  occur  between 
Oclober  8  and  October  10.  During  this 
period,  no  special  restrictions  within  the 
regular  daily  bog  and  possession  limits 
established  for  the  Flyway  shall  apply  to 
wood  ducks.  For  other  species  of  ducks, 
daily  bag  and  possession  limits  shall  be 
the  same  as  established  for  the  Flyway. 
This  exception  to  the  daily  bag  and 
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possessioo  limits  for  wood  ducks  shall 
rot  apply  to  that  portion  of  the  duck 
hunting  season  that  occurs  after  October 
16 

Pymatunmg Resenoir  Area.  Ohio: 
The  waterflowl  seasons,  limits  and 
shooting  hours  in  the  P>'matuning 
Reservoir  area  of  Ohio  will  be  the  same 
as  those  selected  by  Pennsylvania.  The 
area  includes  Pymatumng  Reservoir  and 
that  part  of  Ohio  bounded  on  the  north 
by  county  Road  306  known  as 
Woodward  Road,  on  the  wpst  by 
P>'raatuninj?  Lake  Road,  and  on  the 
south  by  U.S.  Highway  322. 

Zoning:  Alabama,  lUwois.  Indiana. 
IcwQ.  Louisiana.  Michigan.  Missouri. 
Ohio,  Tennessee,  and  W:3consin  may 
select  hunting  seasons  for  ducks,  cools 
and  mergansers  by  zones  described  as 
follows: 

Alabama:  South  Zone — Mobile  and 
Baldwin  Counties.  North  Zone — The 
remainder  of  Alabama.  The  season  in 
the  South  Zone  may  be  split  into  two 
segments. 

Illinois:  North  Zone — That  portion  of 
the  State  north  of  a  line  running  east 
from  the  Iowa  border  along  Illinois 
Highway  92  to  1-280.  east  along  I-2B0  to 
1-80,  then  east  along  1-80  to  the  Indiana 
border.  Central  Zone — That  portion  of 
the  State  between  the  North  and  South 
Zone  boundaries.  South  Zone — That 
portion  of  the  State  south  of  a  line 
running  east  from  the  Missouri  border 
along  the  Modoc  Ferry  route  to 
Rrindolph  County  Highway  12,  north 
aiong  Highway  12  to  IHinois  Highway  3. 
nor'h  along  Illinois  Highway  3  to  Illinois 
Highway  159,  north  along  Illinois 
Highway  159  to  Illinois  Highway  161. 
east  along  Illinois  Highway  161  to 
Ilhnois  Highway  4.  north  along  Illinois 
Highway  4  to  1-70.  then  east  along  1-70 
;o  the  Indiana  border. 

Indiana:  North  Zone:  That  portion  of 
•he  State  north  of  a  line  extending  east 
from  the  Illinois  border  along  State 
Highway  18  to  U.S.  Highway  31.  then 
north  along  US.  31  to  US  Highway  24. 
thyn  east  along  U.S.  24  to  Huntington, 
then  soulh*?ast  along  U.S.  Highway  224 
to  the  Ohio  border.  Ohio  River  Zone: 
That  portion  of  Indiana  south  of  a  line 
extending  east  from  the  Illinois  border 
along  Interstate  Highway  64  to  New 
Albany,  then  east  along  State  Highway 
62  to  State  Highway  56.  then  east  along 
State  Highway  56  to  Vevay.  then  on 
State  Highway  156  along  the  Ohio  River 
to  North  Landing,  then  north  along  State 
Highway  56  to  U.S.  Highway  50.  then 
northeast  along  U.S.  50  to  the  Ohio 
border.  South  Zone:  That  portion  of  the 
Slate  between  the  North  and  Ohio  River 
Zone  boundaries.  The  season  m  each 
zone  may  be  spUt  into  two  segments 


Iowa:  North  Zone — That  portion  of 
Iowa  north  of  a  Une  running  west  from 
the  Illinois  border  along  MO  to  U.S.  59. 
north  along  U.S.  59  to  State  Highway  37. 
northwest  along  State  Highway  37  to 
State  Highway  175,  then  west  along 
State  Highway  175  to  the  Nebraska 
border.  South  Zone — The  remainder  of 
the  State. 

Louisiana:  West  Zone — That  portion 
of  the  State  west  of  a  boundary 
beginning  at  the  Arkansas-Louisiana 
border  on  Louisiana  Highway  3.  then 
south  along  Louisiana  Highway  3  to 
Bossier  City,  east  along  Interstate  20  to 
Mmden.  south  along  Louisiana  Highway 
7  to  Ringgold,  east  along  Louisiana 
Highway  4  to  jonesboro,  south  along 
U.S.  Highway  167  to  Lafayette, 
southeast  along  U.S.  Highway  90  to 
Houma,  south  along  the  Houma 
Navigation  Channel  to  the  Gulf  of 
Mexico  through  Cat  Island  Pass.  East 
Zone — The  remainder  of  Louisiana.  The 
season  in  each  zone  may  be  split  into 
two  segments. 

Note:  No  additional  days  are  offered  for 
the  West  Zone  since  Louisiana  is  considered 
pari  of  the  Mississippi  Flyway  as  announced 
in  |une  7,  1988,  Federal  Re^ster  (53  FR  10876). 

Michigan:  North  Zone — The  Upper 
Peninsula.  South  Zone — That  portion  of 
the  Slate  south  of  a  line  beginning  at  the 
Wisconsin  border  in  Lake  Michigan  due 
west  of  the  mouth  of  Stony  Creek  in 
Oceana  County:  then  due  east  to.  and 
east  and  south  along  the  south  shore  of, 
Stony  Creek  to  Webster  Road,  east  and 
south  on  Webster  Road  to  Stony  Lake 
Road,  east  on  Stony  Lake  and  Garfield 
Roads  to  M-20.  east  on  M-20  to  U.S,- 
lOB.R.  in  the  city  of  Midland,  east  on 
U.S-IOB.R,  to  U.S,-10.  east  on  U  S.-IO 
and  M-25  to  the  Saginaw  River, 
downstream  along  the  thread  of  the 
Saginaw  River  to  Saginaw  Bay.  then  on 
a  northeasterly  line,  passing  one-half 
mile  north  of  the  Corps  of  Engineers 
confined  disposal  island  offshore  of  the 
Cam  powerplant.  to  a  point  one  mile 
north  of  the  Charity  islands,  then 
continuing  northeasterly  to  the  Ontario 
border  in  Lake  Huron.  Middle  Zone — 
The  remainder  of  the  State.  Michigan 
may  split  its  season  in  each  zone  into 
two  segments. 

Missouri:  North  Zone — ^That  portion 
of  Missouri  north  of  a  line  running  east 
from  the  Kansas  border  along  U.S. 
Highway  &4  to  U.S.  Highway  65.  south 
along  U.S.  65  to  State  Highway  32.  east 
along  State  Highway  32  to  State 
Highway  72,  east  along  State  Highway 
72  to  Stale  Highway  21.  south  along 
State  Highway  21  to  U.S.  Highway  60. 
east  along  US.  60  to  State  Highway  51, 
south  along  State  Highway  51  to  Slate 
Highway  53,  south  along  Stale  Highway 


53  to  US,  Highway  62  to  1-55.  north 
along  1-55  to  Slate  Highway  34.  then 
east  along  Slate  Highway  34  to  the 
Illinois  border.  South  Zone— The 
remainder  of  Missouri.  Missouri  may 
spht  its  season  in  each  zone  into  two 
segments. 

Ohio:  The  counties  of  Darke.  Miami, 
Clark,  Champaign.  Union.  Delaware. 
Licking,  Muskingam.  Guernsey.  Harrison 
and  lefferson  and  all  counties  north 
thereof.  In  addition,  the  North  Zone  also 
includes  that  poriion  of  the  Buckeye 
Lake  area  m  Fairfield  and  Perry 
Counties  bounded  on  the  west  by  State 
Highway  37.  on  the  south  by  Stale 
Highway  204,  and  on  the  east  by  State 
Highway  13  Ohio  River  Zone — The 
counties  of  Hamilton.  Clermont.  Brown. 
Adams.  Scioto.  Lawrence.  Gallia  and 
Meigs.  South  Zone — Thai  portion  of  the 
State  between  the  North  and  Ohio  River 
Zone  boundaries.  Ohio  may  split  its 
season  in  each  zone  into  two  segments. 

Tennessee:  Reelfoot  Zone — Lake  and 
Obion  Counties,  or  a  designated  portion 
of  that  area.  State  Zone — The  remainder 
of  Termessee.  Seasons  may  split  into 
two  segments  in  each  zone, 

Wisconsin:  North  Zone — That  portion 
of  the  State  north  of  a  line  extending 
northerly  from  the  Minnesota  border 
along  the  center  line  of  the  Chippewa 
River  to  State  Highway  35.  east  along 
Stale  Highway  35  to  State  Highway  25. 
north  along  Slate  Highway  25  to  U.S. 
Highway  10,  east  along  U.S.  Highway  10 
to  its  junction  with  the  Manitowoc 
Harbor  in  the  city  of  Manitowoc,  then 
easterly  to  the  eastern  State  boundary  in 
Lake  Michigan.  South  Zone — The 
remainder  of  Wisconsin.  The  season  in 
the  South  Zone  may  be  split  into  two 
segments. 

Geese  ' 

Definiton:  For  the  purpose  of  hunting 
regulations  listed  below,  the  tenn 
"geese"  also  includes  brant 

Note:  The  various  zones  and  areas 
identified  in  this  section  are  described  in  the 
respective  States"  regulations 

Outside  Dotes.  Season  Lengths  and 
Limits:  Between  October  1. 1986.  and 
January  22, 19B@  (January  31  in 
Kentucky.  Arkansas.  Tennessee, 
Mississippi,  and  Alabama).  States  may 
select  70-day  seasons  for  geese,  with  a 
daily  bag  limit  of  5  geese,  to  include  no 
more  than  2  white-fronted  geese.  The 
possession  limit  is  10  geese,  to  include 
no  more  than  4  white-fronted  geese. 
Regulations  for  Canada  geese  and 
exceptions  to  the  above  general 
provisions  are  shown  below  by  State. 

Outside  Dates  and  Limits  on  Snow 
and  White-fronted  Geese  in  Louisiana: 
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Between  October  1,  1968  and  February 
14.  198H,  Louisiana  may  hold  70-day 
seasons  on  snow  (including  blue)  and 
white-fronted  gpese  by  zones 
established  fur  duck  seasons.  Daily  bag 
and  possession  limits  are  as  described 
above. 
Minnesota.  In  the: 

(a)  West  Central  Goose  Zone — the 
season  for  Canada  geese  may  extend  for 
30  days.  In  the  Lac  Qui  Parle  Goose 
Zone  the  season  will  close  after  30  days 
or  when  4,000  birds  have  been 
harvested,  whichever  occurs  first. 
Throughout  the  5-county  area  the  daily 
bag  limit  is  1  Canada  goose  and  the 
possession  limit  is  2. 

(b)  Southeast  Goose  Zone — the 
season  for  Canada  geese  may  extend  for 
70  consecutive  days.  The  daily  bag  limit 
IS  Z  Canada  geese  and  the  possession 
Umit  is  4.  In  selected  areas  of  the  Metro 
Goose  Management  Block  and  in 
Olmsted  County,  experimental  10*day 
late  seasons  may  be  held  during 
December  to  harvest  Giant  Canada 
geese.  During  the  seasons,  the  dally  bag 
limit  is  2  Canada  geese  and  the 
possession  limit  is  4. 

(c)  Remainder  of  the  State — the 
season  for  Canada  geese  may  extend  for 
40  days.  The  daily  bag  limit  is  1  Canada 
goose  and  the  possession  limit  is  2. 

Jotva:  The  season  may  extend  for  45 
consecutive  days.  The  daily  bag  limit  is 
2  Canada  geese  and  the  possession  limit 
is  4.  The  season  for  geese  in  the 
Southwest  Goose  Zone  may  be  held  at  a 
different  time  than  the  season  in  the 
remainder  of  the  Slate. 

Missouri.  In  the: 

(a)  Swan  Lake  Zone — the  season  for 
Canada  geese  closes  after  40  days  or 
when  10,000  birds  have  been  harvested. 
whichever  occurs  first.  The  daily  bag 
limit  is  2  Canada  geese  and  the 
possession  limit  is  4. 

(b)  Southeast  Zone — A  50-day  season 
on  Canada  geese  may  be  selected,  with 
a  dady  bag  limit  of  2  Canada  geese  and 
a  possession  limit  of  4. 

(c)  Remaindep  of  the  Slate — the 
seafion  for  Canada  geese  may  extend  for 
40  days  in  the  respective  duck  hunting 
zones.  The  daily  bag  limit  is  1  Canada 
goose,  and  the  possession  limit  is  2~ 

Wisconsin:  The  total  harvest  of 
Canada  geese  in  the  State  will  be 
limited  to  68.200  birds.  In  the: 

(a)  Hopicon  Zone — ^The  h-amework 
opening  date  for  Canada  geese  is 
September  24,  and  the  harvest  of 
Canada  geese  is  limited  to  46.100  birds. 
The  season  may  not  exceed  70  days  All 
Canada  geese  harvested  must  be  tagged 
and  the  total  number  of  lags  issued  will 
be  limited  so  that  thn  quota  of  46,100 
birds  is  not  exceeded. 


(b)  Theresa  Zone — The  harvest  of 
Canada  geese  is  limited  to  3,000  birds. 
The  season  may  not  exceed  50  days. 
The  bag  limit  is  1  Canada  goose  per 
permittee  per  5-day  period,  with  a 
season  limit  of  4. 

(c)  Wne  Island  Zone — The  harvest  of 
Canada  geese  is  limited  to  1,000  birds. 
The  season  may  not  exceed  40  days.  All 
Canada  geese  harvested  must  be  tagged. 
The  daily  bag  limit  Is  1  Canada  goose 
per  permittee  and  the  season  limit  is  4. 
The  total  number  of  tags  issued  will  not 
exceed  1,990. 

(d)  Collins  Zone — The  harvest  of 
Canada  geese  is  limited  to  2.000  birds. 
The  season  may  not  exceed  40  days.  All 
Canada  geese  han'ested  must  be  tagged. 
The  daily  bag  limit  is  1  Canada  goose 
and  the  season  limit  is  4.  The  total 
number  of  tags  issued  will  not  exceed 
3.900. 

(e)  Exterior  Zone — The  harvest  of 
Canada  geese  is  limited  to  16,100  birds. 
The  season  may  not  exceed  35  days. 
e.vcept  as  noted  below.  Limits  are  1 
Canada  goose  daily  and  2  in  possession, 
except  as  noted  below.  In  the 
Mississippi  River  Zone,  the  season  for 
Canada  geese  may  extend  for  70  days. 
Limits  are  1  Canada  goose  daily  and  2  in 
possession  through  November  19.  and  2 
daily  and  4  in  possession  thereafter.  In 
the  Brown  County  Zone,  a  special  late 
season  to  control  local  populations  of 
giant  Canada  geese  may  be  held  during 
December  1-31.  The  daily  ba-;  and 
possession  limits  during  this  special 
season  are  2  and  4  birds,  respectively.  In 
the  Rock  Prairie  Zone,  a  special  late 
season  to  harx'est  giant  Canada  geese 
may  be  held  between  November  5  and 
December  11.  During  the  late  season,  the 
daily  bag  limit  is  1  Canada  goose  and 
the  possession  limit  is  2. 

In  Wisconsin,  the  progress  of  the 
Canada  goose  harvest  must  be 
monitored  by  zone,  and  the  respective 
zone's  season  closed,  if  necessary,  to 
insure  that  the  harvest  does  not  exceed 
the  quota  stated  above. 

Illinois:  The  total  han'est  of  Canada 
geese  in  the  State  will  be  limited  to 
74,000  birds.  In  the: 

(a)  Southern  Illinois  Quota  Zone — The 
snason  for  Canada  geese  will  clobe  after 
50  days  or  when  37.000  birds  have  been 
harvested,  whichever  occurs  fiist.  The 
daily  bag  limit  is  2  Canada  geese  and 
the  possefiiiion  limit  is  4. 

(b)  Rend  Lake  Quota  Zone — Th^* 
season  for  Canada  geese  will  cloae  after 
50  days  or  when  11,100  birds  have  been 
harvested,  whicheveroccurs  first.  The 
daily  bag  limit  is  2  Canada  geese  and 
the  possession  limit  is  4. 

(c)  Tri-Counly  Zone — The  season  for 
Canada  geese  may  not  exceed  SO  days. 


The  daily  bdg  limit  is  Z  Canada  geese 
and  the  possession  limit  is  4. 

(d)  Remainder  of  State — Seasons  for 
Canada  geese  up  to  50  days  may  be 
selected  by  zones  established  for  duck 
hunting  seasons.  The  daily  bag  limit  is  2 
Canada  geese  and  the  possession  limit 
is  4. 

Michigan:  The  total  harvest  of 
Canada  geese  in  the  State  will  be 
limited  to  79.400  birds.  In  the: 

(a)  North  Zone — The  framework 
opening  date  for  geese  is  September  26 
and  the  season  for  Canada  geese  may 
extend  for  40  days,  except  in  the 
Superior  Counties  Goose  Management 
Area  (GMA),  where  the  season  will 
close  after  40  days  or  when  8.000  birds 
have  been  harvested,  whichever  occurs 
firsL  The  daily  bag  limit  is  2  Canada 
geese  and  the  possession  limit  is  4. 

(b)  Middle  Zone— The  season  for 
Canada  geese  may  extend  for  40  days. 
The  daily  bag  limit  is  2  Canada  geese 
and  the  possession  limit  is  4. 

(c)  South  Zone: 

(1)  Allegan  County  GMA— the  season 
for  Canada  geese  will  close  after  50 
days  or  when  4.500  birds  have  been 
harvested,  whichever  occurs  first  The 
daily  bag  limit  is  1  Canada  goose  and 
the  possession  limit  is  Z. 

(2)  Muskegon  Wastewater  GMA — the 
season  for  Canada  geese  will  close  after 
50  days  or  when  500  birds  have  been 
harxested  whichever  occurs  first.  The 
daily  bag  limit  is  2  Canada  geese  and 
the  possession  Umit  is  4. 

(3)  Saginaw  County  GMA — the  season 
for  Canada  geese  will  close  after  50 
days  or  when  4.500  birds  have  been 
harvested,  whichever  occurs  first  The 
daily  bag  limit  is  2  Canada  geese  and 
the  possession  limit  is  4. 

(4)  Fish  Point  GMA — the  season  for 
Canada  geese  will  close  after  50  days  or 
when  2.50Q  birds  have  been  harvested, 
whichever  occurs  first  The  daily  bag 
limit  is  2  Canada  geese  and  the 
possession  limit  is  4. 

(5)  Remainder  of  South  Zone — the 
season  for  Canada  geese  may  extend  for 
40  days.  The  daily  bag  limit  is  2  Canada 
geese  and  the  possession  limit  is  4. 

Id]  Southern  Michigan  GMA— A  late 
Canada  goose  season  uf  up  to  30  da>5 
may  be  held  betwedn  January  7  and 
February  5, 1969.  The  daily  bag  limit  is  2 
Canada  geese  and  the  possession  limit 
is  4. 

Ohio:  Tlie  daily  bag  Umit  is  2  Canada 
gucse  and  Ih::  possession  linilt  is  4. 

Indiana:  The  total  harvest  of  Canada 
geese  in  the  Stale  will  be  Unuled  to 
26.400  birds.  In: 

(aj  Posey  County — The  season  for 
Canada  geese  will  close  after  50  days  or 
when  8.300  birds  have  been  harvested. 


r 
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whichever  occurs  firat.  The  daily  bag 
limit  is  2  Canada  geese  and  the 
pOHaession  limit  is  4.  The  season  may 
extend  to  January  31.  1989. 

(b)  Remainder  of  the  State — The 
season  for  Canada  geese  may  extend  for 
70  days.  The  daily  bag  limit  is  2  Canada 
geese  and  the  possession  limit  is  4. 

Kentucky.  In  the: 

(a)  Western  Zone — The  season  for 
Canada  geese  may  extend  for  50  days, 
and  the  harvest  will  be  limited  to  22,500 
birds.  Of  the  22.500-bird  quota.  14.200 
birds  will  be  allocated  to  the  Ballard 
Reporting  Area  and  4,500  birds  will  be 
allocated  to  the  Henderson/Union 
Reporting  Area.  U  the  quota  in  either 
reporting  area  is  reached  prior  to 
completion  of  the  50-day  season,  the 
season  in  that  reporting  area  will  be 
closed.  If  this  occurs,  the  season  in  those 
counties  and  portions  of  counties 
outside  of,  but  associated  with,  the 
respective  subzone  (listed  in  State 
regulations)  may  continue  for  an 
additional  7  days,  not  to  exceed  a  total 
of  50  days.  The  daily  bag  hmit  is  2 
Canada  geese  and  the  possession  limit 

13  4. 

|bj  Remainder  of  the  State — The 
season  may  extend  for  70  days.  The 
daily  bag  limit  is  2  Canada  geese  and 
the  possession  limit  is  4. 

Tennessee:  In  the: 

[a]  Northwest  Tennessee  Zone — The 
season  for  Canada  geese  may  extend  for 
50  days,  and  the  harvest  will  be  limited 
to  8.900  birds.  Of  the  B,900-bird  quota. 
6.200  birds  will  be  allocated  to  the 
Reelfoot  Subzone.  If  the  quota  in  the 
Reelfoot  Quota  Zone  is  reached  prior  to 
completion  of  the  50-day  season,  (he 
season  in  the  quota  zone  will  be  closed 
If  this  occurs,  the  season  in  the 
remainder  of  the  Northwest  Tennessee 
Zone  may  continue  for  an  additional  7 
days,  not  to  exceed  a  total  of  50  days. 
The  daily  bag  limit  is  2  Canada  geese 
and  the  possession  hmit  is  4. 

[b]  Southwest  Tennessee  Zone — The 
season  for  Canada  geese  may  extend  fur 
15  days.  The  daily  bag  limit  is  1  Canada 
goose  and  the  possession  limit  is  2. 

[cl  Remainder  of  the  State — The 
season  for  Canada  geese  may  extend  for 
70  days.  The  daily  bag  limit  is  2  Canada 
geese  and  thepossession  limit  is  4 

Arkansas:  The  total  harvest  of 
Canada  geese  in  the  State  will  be 
limited  to  2.400  birds.  The  season  for 
Canada  geese  may  extend  for  16  days. 
The  daily  bag  is  1  Canada  goose  and  the 
possession  limit  is  2. 

Louisiana:  The  season  for  Canada 
geese  is  closed. 

Mississippi:  In  the: 

[a)  Sardis  Zone — The  season  for 
Canada  geese  may  extend  for  30  days. 
10  days  of  which  must  occur  before 


December  15.  1988.  The  daily  bag  limit  is 
1  Canada  goose  and  possession  limit  is 
2, 

(b)  Remainder  of  the  State — The 
season  for  Canada  geese  may  not 
exceed  15  days.  The  daUy  bag  limit  is  1 
Canada  goose  and  the  possession  limit 
IS  2. 

Alabama:  The  daily  bag  limit  is  2 
Canada  geese  and  tht:  possession  limit 
is  4. 

Missoun,  Illinois.  Indiana.  Kentucky 
and  Tennessee  Quota  Zone  Closures: 
When  it  has  been  determined  that  the 
quota  of  Canada  geese  allotted  to  the 
Southern  Illmois  Quota  Zone,  the  Rend 
Lake  Quota  Zone  in  llhnois.  the  Swan 
Lake  Zone  in  Missouri,  Posey  County  in 
Indiana,  the  Ballard  and  Henderson- 
Union  Subzones  in  Kentucky  and  the 
Reelfoot  Subzone  in  Tennessee  will 
have  been  niied.  the  season  for  taking 
Canada  geese  m  the  respective  area  wdl 
be  closed  by  the  Director  upon  giving 
public  notice  through  local  inforraatton 
media  at  least  48  hours  in  advance  of 
the  time  and  date  of  closing,  or  by  the 
State  through  Slate  regulations  with 
such  notice  and  time  (not  less  than  48 
hours)  as  they  deem  necessary. 

Shipping  Restriction:  In  Illinous  and 
Missouri  and  in  the  Kentucky  counties 
of  Ballard.  Hickman,  Fulton  and 
Carlisle,  geese  may  not  be  transported, 
shipped  or  dehvered  for  transportation 
or  shipment  by  common  earner,  the 
Postal  Service,  or  by  any  person  except 
as  the  personal  baggage  of  licensed 
waterfowl  hunters,  provided  that  no 
hunter  shall  possess  or  transport  more 
than  the  legally -pre  sen  bed  possession 
limit  of  geese.  Geese  possessed  or 
transported  by  persons  other  than  the 
taker  must  be  labeled  with  the  name 
and  address  of  the  taker  and  the  date 
taken. 

CENTRAL  Fir\^'AY 

The  Central  Flyway  includes 
Colorado  (east  of  the  Continental 
Divide).  Kansas.  Montana  (Blaine, 
Carbon,  Fergus,  [udith  Basin.  Stillwater, 
Sweetgrass,  Wheatland  and  all  counties 
east  thereof).  Nebraska.  New  Mexico 
feast  of  the  Continental  Divide  except 
that  the  entire  licarilla  Apache  Indian 
Reservation  is  m  the  Pacific  Flywayl. 
North  Dakota.  Oklahoma.  South  Dakota. 
Texas  and  Wyoming  (east  of  the 
Continental  Divide). 

Ducks  (including  mur^ansers)  and  Coots 
Outside  Dates:  October  8. 1988. 

through  January  8.  1989, 
Canvasbacks:  The  season  on 

canvasbacks  is  closed- 
Hunting  Season:  Seasons  in  the  Low 

Plains  Unit  may  include  no  more  than  39 

days.  Seasons  in  the  High  Plains 


Mallard  Management  Unit  may  include 
no  more  than  51  days.  pro\'ided  thai  the 
last  12  days  may  start  no  earlier  than 
December  10.  1988.  The  High  Plams 
Unit,  roughly  defined  as  that  portion  of 
the  Central  Flyway  which  lies  west  of 
the  100th  mendian.  shall  be  described  in 
Stale  regulations. 

Stales  may  split  their  seasons  into  2 
or  in  heu  of  zoning.  3  segments. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  3  ducks,  including  no 
more  than  2  mallards,  no  more  than  1  of 
which  may  be  a  female.  1  mottled  duck. 
1  pintail,  1  redhead.  1  hooded 
merganser,  and  2  wood  ducks.  The 
possession  hmit  is  twice  the  daily  bag 
hmit. 

Daily  hag  and  possession  limits  for 
coots  are  15  and  30,  respectivety. 

Zoning:  Duck  and  coot  hunting 
seasons  may  be  selected  independently 
in  existing  zones  as  descnbed  in  the 
following  States. 

Montana  (Central  Flyway  portion); 

Experimental  Zone  1,  The  counties  of 
Bighorn,  Blame,  Carbon.  Daniels.  Fergus, 
Garfield.  Golden  Valley,  Judith  Basin, 
McCone,  Musselshell.  Petroleum, 
Philhps,  Richland.  Roosevelt.  Sheridan, 
Stillwater.  Sweetgrass,  Valley. 
Wheatland  and  Yellowstone 

FApcnmental  Zone  2.  The  counties  of 
Carter.  Custer.  Dawson.  Fallon.  Powder 
River,  Prairie,  Rosebud.  Treasure  and 
Wibaux. 

Nebraska  (Low  Plains  portion): 

Zone  1.  Keya  Paha  County  east  of  U.S. 
Highway  183  and  all  of  Boyd  County 
including  the  adjacent  waters  of  the 
Niobrara  River. 

Zone  2.  The  area  bounded  by 
designated  highways  and  political 
boundaries  starting  on  U.S.  73  a1  the 
State  Line  near  Falls  City:  north  to  N-67; 
north  through  Nemaha  to  U.S.  73-75; 
north  to  U.S.  34.  west  to  the  Alvo  Road; 
north  to  U.S.  6;  northeast  lo  N-63.  north 
and  west  to  US.  77;  north  to  N-92;  west 
to  U.S.  81;  south  to  N-66;  west  to  N-14; 
south  to  1-80:  west  lo  U.S.  34:  west  lo  N- 
10;  south  to  the  Stale  Une:  west  to  US 
283;  north  to  N-23;  west  lo  N^7:  north 
to  U.S.  30;  east  lo  N-14;  north  to  N-S2; 
northwesterly  lo  N-91;  west  lo  U.S.  281; 
north  to  Wheeler  County  and  including 
all  of  Wheeler  and  Garfield  Counties 
and  Loup  County  east  of  U.S.  183;  east 
on  N-70  from  Wheeler  County  to  N-14; 
south  to  N-39;  southeast  to  N-22;  east  to 
U.S.  81:  southeast  to  U.S  30;  east  to  U.S. 
73:  north  to  N-51;  east  to  the  Slate  Line; 
and  south  and  west  along  the  State  Line 
lo  the  point  of  beginning. 

Zone  3.  The  area,  excluding  Zone  1, 
north  of  Zone  2. 

Zone  4.  The  area  south  of  Zone  2. 
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New  Mexico: 

Experimental  Zone  1.  The  Central 
Flyway  portion  of  New  Mexico  north  of 
Interstate  Highway  40  and  U.S.  Highway 
54. 

Experimental  Zone  2.  The  remainder 
of  the  Central  Flyway  portion  of  New 
Mexico. 

Oklahoma: 

Zone  1.  That  portion  of  northwestern 
Oklahoma,  except  the  Panhandle, 
bounded  by  the  following  highways: 
starting  at  the  Texas-Oklahoma  border, 
OK  33  to  OK  47.  OK  47  !o  US  183.  U.S. 
183  to  1-40.  MO  to  US,  177.  US  177  to 
OK  33.  OK  33  to  1-35. 1-35  to  U.S.  60, 
U.S.  60  to  US  64.  U.S.  64  to  OK  132,  and 
OK  132  to  the  Oklahoma-Kansas  slate 
line. 

Zone  2.  The  remainder  of  the  Low 
Plains. 

South  Dakota  (Low  Plains  portion); 

South  Zone.  Bon  Homme.  Yankton 
and  Clay  Counties  south  of  S.D. 
Highway  50;  Charles  Mix  County  south 
and  west  of  a  line  formed  by  SO, 
Highway  50  from  Douglas  County  to 
Geddes,  Highways  CFAS  6198  and  FAS 
6516  to  Lake  Andes,  and  S.D.  Highway 
50  to  Bon  Homme  County;  Gregory 
County;  and  Union  County  south  and 
west  of  S.D.  Highway  50  and  Interstate 
Highway  29. 

North  Zone.  The  remainder  of  the  Low 
Plams. 

Wyoming  (Central  Flyway  portion}:  In 
lieu  of  its  previous  four  zones,  Wyoming 
may  split  their  season  in  the  Central 
Flyway  portion  of  the  State  into  three 
segments  of  equal  or  unequal  length. 

Geese 

Definitjons:  In  the  Central  Flyway. 
"geese"  includes  all  species  of  geese  and 
brant,  "dark  geese"  includes  Canada 
and  white-fronted  geese  and  black 
brant,  and  "light  geese"  includes  all 
others. 

Outside  Dates:  October  1. 1988. 
through  January  22. 1989.  for  dark  geese 
and  Oclobor  1, 1988.  through  February 
14. 1989  (February  28. 1989,  In  New 
Mexico),  for  light  geese- 

Possession  Limits:  Goose  possession 
limits  are  twice  the  daily  bag  limits  (see 
exception  for  light  geese  In  the  Rio 
Grande  Valley  Unit  of  New  Mexico), 

Hunting  Seasons:  Seasons  in  States, 
and  independently  in  described  goose 
management  units  within  States,  may  be 
as  follows: 

Colorado:  No  more  than  95  days  with 
a  daily  limit  of  5  geese  that  may  include 
no  more  than  2  dark  geese. 

Kansas:  For  dark  geese,  no  more  than 
72  days  with  daily  limits  of  2  Canada 
geese  or  1  Canada  goose  and  1  white- 


fronted  goose  through  November  27  and 
no  more  than  1  Canada  goose  and  1 
white-fronted  goose  during  the 
remainder  of  the  season. 

For  Light  Goose  Unit  1  (that  area  east 
of  U.S.  75  and  north  of  1-70).  no  more 
than  86  days  with  a  daily  limit  of  5. 

For  Light  Goose  Unit  2  (the  remainder 
of  Kansas),  no  more  than  86  days  with  a 
daily  limit  of  5. 

Montana:  No  more  than  95  days  with 
daily  limits  of  2  dark  geese  and  3  light 
geese  in  Sheridan  County  and  3  dark 
geese  and  3  light  geese  in  the  remainder 
of  the  Centra)  Flyway  portion  of  the 
State. 

Nebraska:  For  Dark  Goose  Unit  1 
(Boyd.  Cedar  west  of  U.S.  81.  Keya  Paha 
east  of  U.S,  183,  and  Knox  Counties),  no 
more  than  79  days  with  daily  limits  of  1 
Canada  goose  and  1  white-fronted  goose 
through  November  11  and  no  more  than 
2  Canada  geese  or  1  Canada  goose  and  1 
white- fronted  goose  for  the  remainder  of 
the  season. 

For  Dark  Goose  Unit  2  (the  remainder 
of  the  Stale  east  of  the  following 
highways  starting  at  the  South  Dakota 
line;  U.S.  183  to  NE  2.  NE  2  to  U.S.  281. 
and  U.S.  281  to  Kansas),  no  more  than  72 
days  with  daily  limits  of  2  Canada  geese 
or  1  Canada  goose  and  1  white-fronted 
goose  through  November  20  and  no 
more  than  1  Canada  goose  and  1  white- 
fronted  goose  for  the  remainder  of  the 
season. 

For  Dark  Goose  Unit  3  (that  part  of 
the  State  west  of  Units  1  and  2).  no  more 
than  72  days  with  daily  limits  of  2 
Canada  geese  or  1  Canada  goose  and  1 
white-fronted  goose  through  November 
20  and  no  more  than  1  Canada  goose 
and  1  while-fronted  goose  for  the 
remainder  of  the  season. 

For  light  geese,  no  more  than  86  days 
with  a  daily  limit  of  5. 

New  Mexico:  For  dark  geese,  no  more 
than  95  days  with  a  daily  limit  of  2. 

For  light  geese  in  the  Rio  Grande 
Valley  Unit  (the  Central  Flyway  portion 
of  New  Mexico  west  of  highways 
starting  at  the  Texas  Ime  north  of  El 
Paso:  US  54  to  U.S.  60.  U.S.  60  to  U.S. 
285.  and  U.S.  285  to  the  Colorado  line), 
no  more  than  107  days  with  a  daily  limit 
of  S  and  a  possession  limit  of  20. 

For  light  geese  in  the  remainder  of  the 
Central  Flyway  portion  of  New  Mexico, 
no  more  than  95  days  with  a  daily  limit 
of  5. 

North  Dakota:  For  dark  geese,  no 
more  than  72  days  with  daily  limits  of  1 
Canada  goose  and  1  white-fronted  goose 
or  2  white-fronted  geese  through 
October  30  and  no  more  than  2  dark 
geese  during  the  remainder  of  the 
season. 

For  tight  geese,  no  more  than  66  days 
with  a  daily  limit  of  S. 


Oklahoma:  For  dark  geese,  no  more 
than  72  days  with  a  daily  limit  of  2 
Canada  geese  or  1  Canada  goose  and  I 
while-fronted  goose. 

For  light  geese,  no  more  than  86  days 
with  a  daily  hmit  of  5. 

South  Dakota:  For  dark  geese  in  the 
Missouri  River  Unit  (the  Counties  of  Bon 
Homme,  Brule.  Buffalo.  Campbell. 
Charles  Mix.  Corson  east  of  SD 
Highway  65.  Dewey,  Gregory.  Haakon 
north  of  Kirley  Road  and  east  of  Plum 
Creek.  Hughes.  Hyde.  Lyman  north  of 
Interstate  90  and  east  of  U.S.  Highway 
163.  Potter.  Stanley.  Sully.  Tnpp  east  of 
U.S.  Highway  183,  Walworth,  and 
Yankton  west  of  US  Highway  81).  no 
more  than  79  days  with  daily  limits  of  1 
Canada  goose  and  1  white-fronted  goose 
through  November  11  and  no  more  than 
2  Canada  geese  or  1  Canada  goose  and  l 
white-fronted  goose  for  the  remainder  of 
the  season. 

For  dark  geese  in  the  remainder  of  the 
Slate,  no  more  than  72  days  with  a  daily 
limit  of  1  Canada  goose  and  1  white- 
fronted  goose. 

For  light  geese,  no  more  than  86  days 
with  a  daily  limit  of  S. 

Texas:  VVesI  of  U.S.  81,  no  more  than 
95  days  with  a  daily  limit  of  5  geese 
which  may  include  no  more  than  2  dark 
geese. 

For  dark  geese  east  of  U.S.  81,  no 
more  than  72  days  with  a  daily  limit  of  1 
Canada  goose  and  1  while  fronted 
goose. 

For  light  geese  east  of  U.S.  81.  no  more 
than  86  days  with  a  daily  limit  of  5. 

Wyoming:  No  more  than  95  days  with 
a  daily  limit  of  2. 

Tundra  Swans 

The  following  States  may  issue 
permits  authorizing  each  permittee  to 
take  no  more  than  one  tundra  swan, 
subject  to  guidelines  in  a  current, 
approved  management  plan  and  general 
conditions  that  each  Slate  determine 
hunter  participation  and  harvest  and 
specified  conditions  as  follows: 

Montana:  (Central  Flyway  portion):  no 
more  than  500  permits  with  the  season 
dates  concurrent  with  the  season  for 
taking  geese. 

North  Dakota:  No  more  than  1.000 
permits  with  the  season  dates 
concurrent  with  the  season  for  taking 
light  geese. 

South  Dakota:  No  more  than  SCO 
permits  with  the  season  dates 
concurrent  with  the  season  for  taking 
light  geese. 

PACIFIC  FLYVi'AY 

The  Pacific  FIj'way  Includes  Arizona, 
California.  Colorado  (west  of  the 
Continental  Divide).  Idaho.  Montana 
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(including  and  to  the  west  of  Hill. 
Chouteau,  Cascade.  Meagher  and  Park 
Counties),  Nevada.  New  Mexico  (the 
Jicdrilla  Aparhe  Indian  Reservation  and 
west  of  the  Continental  Divide).  Oregon. 
Utah.  Washington  and  Wyomins  (west 
of  the  Continental  Divide  including  the 
Gr-^al  Divide  Basin). 

Ducks.  Coots.  Common  Moorhens,  and 

Outside  Dotes:  Between  October  a, 
198ti.  and  January  B.  1969. 

f  {anting  Seasons:  Seasons  may  be 
split  into  two  segments.  Concurrent  59- 
d-iy  seasons  on  ducks  (including 
ntrgansers}.  coots,  common  moorhens 
(gtilhnules)  and  common  snipe  may  be 
seU-i-ted  except  as  subsequently  noted. 
In  the  Oreson  counties  or  Morrow  and 
L'rr.aEilid  and  in  Washington  all  areas 
iyiiig  east  of  the  summit  of  the  Cascade 
Mountains  and  east  of  the  Big  White 
Salmon  River  m  Klickitat  County,  the 
sedsons  may  be  an  additional  7  days. 

Canvasback:  The  season  on 
cd.avasbacks  is  closed 

D-jck  Lim:ts:  The  basic  daily  bag  limit 
is  4  ducks,  including  no  more  than  3 
mallards,  no  more  than  1  of  which  may 
be  a  female,  1  pintail,  and  2  redheads. 
The  possession  limit  is  twice  the  daily 
bag  limit. 

Coot  and  Common  Moorhen 
(GallinaleJ  Limits:  The  daily  bag  and 
possession  limit  of  coots  and  com.mon 
moorhens  is  25  singly  or  in  the 
aggregate. 

Common  Snipe  Limits:  The  daily  bag 
arid  possession  limit  of  common  snipe  is 
8  and  16.  respectively 

Cahhrnia —  Waterfowl  Zones:  Season 
dales  for  the  Colorado  River  Zone  of 
California  must  coincide  with  season 
dates  selected  by  Arizona.  Season  dales 
for  '.he  Northeastern  and  Southern 
Zones  of  California  may  differ  from 
those  m  the  remainder  of  the  States- 

I'iaho — Waterfowl  Zones:  Duck  and 
guose  season  dates  for  Zone  1  and  Zone 
2  m^y  differ.  Zone  1  mcludes  all  lands 
and  waters  within  the  Fort  Hall  Indian 
Reservation  and  Bannock  County: 
Bingham  County  except  that  portion 
within  the  Biackfoot  R^'ervoir  drainage: 
and  Power  County  tdsl  of  State 
Highway  37  and  State  Highway  39.  Zone 
2  includes  the  remainder  of  the  State. 

Xevada — dark  County  Waterfowl 
Zone.  Season  dates  for  Clark  County 
may  differ  from  those  in  the  remainder 
of  Nevada. 

Cohy^do.  Montana.  New  Mexico  and 
Wyoming — Common  Snipe:  For  States 
partially  within  the  Flyway  a  9kJ-day 
season  for  common  snipe  m^y  be 
selected  to  occur  between  September  I, 
198fl.  and  February  28. 1989,  and  need 
no'  be  concurrent  with  the  duck  season. 


Ceese  (including  Brant) 

Outside  dates,  season  lengths  and 
limits  on  geese  (including  brant): 
Seasons  may  be  split  into  two  segments. 
Between  October  1.  1988,  and  (anuary 
ZZ.  1989,  a  93-day  season  on  geese 
ItL-xccpt  brant  \n  Washington.  Oregon 
and  Caiifomia)  may  be  selected,  except 
as  subsequently  noted.  The  basic  daily 
bag  and  possession  limtt  is  6.  provided 
that  the  daily  bag  limit  includes  no  more 
than  3  white  geese  (snow,  including 
blue,  and  Ross  geesej  and  3  dark  geese 
(all  other  species  of  geese].  In 
Washington  and  Idaho,  the  daily  bag 
and  possession  hmits  are  3  and  ft  geese, 
respectively   Washington,  Oregon  and 
Cahfumia  may  select  an  open  season 
for  brant  with  daily  bag  and  possession 
limits  of  2  and  4  brant,  respectively. 
Brant  seasons  may  not  exceed  16- 
conseculive  days  m  Washington  and 
Oregon  and  30-cuns*fcutive  days  in 
California. 

Aleutian  Canada  goose  closure:  There 
will  be  no  open  season  on  Aleutian 
Canada  geese.  F.mergency  closures  may 
he  invoked  for  ail  Canada  geese  should 
Aleutian  Canada  goose  distribution 
patterns  or  other  circumstances  justify 
such  actions. 

Cahfomta.  Oregon.  Washington — 
Cackling  Canada  goose  closure:  There 
wdl  be  nu  open  season  on  cackling 
Canada  geese  in  California.  Oregon  and 
Washington. 

California — Canada  goose  and  dark 
goose  closures:  Three  areas  in 
California,  described  as  follows:  are 
restricted  in  the  huniin«  of  certain  geese: 

(1)  In  the  counties  o(  Del  Norte  and 
Humboldt  there  will  be  no  open  season 
for  Canada  geese. 

(2)  In  the  Sacramento  Valley  in  that 
area  bounded  by  a  line  beginning  at 
Willows  in  Glenn  County  proceeding 
south  on  Interstate  Highway  5  to  the 
]t;pction  with  Hahn  Road  north  of 
Arbuckle  in  Colusa  County:  then 
eiisterly  on  Hahn  Road  and  the  Grimes- 
Arbuckle  Road  to  Grimes  on  the 
Sacramento  Riven  then  southerly  on  the 
Sacramento  River  1o  the  Tisdale  By- 
pass: then  easterly  on  the  Tisdule  By- 
pass to  where  it  meets  O'Banion  Road; 
then  easterly  on  O'Banion  Road  to  Slate 
Highway  99;  then  northerly  on  Slate 
Highway  99  to  its  junction  with  the 
Gridley-Colusa  Highway  in  Gridley  in 
Butte  County;  then  westerly  on  the 
Gridley-Colusa  Highway  to  its  junction 
with  the  River  Road;  then  northerly  on 
the  River  Road  to  the  Princeton  Ferry, 
then  westerly  across  the  Sacramento 
River  to  State  Highway  45:  then 
northerly  on  State  Highway  45  to  its 
junction  with  Stale  Highway  162;  then 
continuing  northerly  on  State  Highway 


45-ltj2  to  Glenn;  then  westerly  on  State 
Highway  162  to  the  point  of  beginning  in 
Willows,  there  will  be  no  open  season 
for  Canada  geese.  In  this  area,  the 
season  on  dark  geese  must  end  on  or 
before  Noveralier  30.  1988. 

(3)  In  the  San  joaquin  Valley  in  thai 
area  bounded  by  a  lien  beginning  at 
Modesto  in  Stanislaus  County 
proceeding  west  on  State  Highway  132 
to  the  junction  of  Interstate  Highway  S: 
then  southerly  on  Interstate  Highway  5 
to  the  junction  of  Slate  Highway  152  in 
Merced  County:  then  easterly  on  Stale 
Highway  152  to  the  junction  of  State 
Highway  59;  then  northerly  on  State 
Highway  59  to  the  junction  of  Slate 
Htghwav  99  at  Merced;  then  northerly 
and  westerly  on  State  Highway  99  to  the 
point  of  bej^mning;  the  hunting  season 
for  Canada  geese  will  close  no  later 
than  November  23. 1988. 

Caiifomia  (Northeastern  Zone) — 
geese:  In  the  Northeastern  Zone  of 
Caiifomia  the  season  may  be  from 
October  a  1988.  to  January  8,  1989, 
except  that  white-fronted  geese  may  be 
taken  only  during  October  8  to 
November  1. 1988.  Limits  will  be  3  geese 
per  day  and  6  in  possession,  of  which 
not  more  than  1  while-fronted  goose  or  2 
Canada  geese  shall  be  in  the  daily  limit 
and  not  more  than  2  white-fronted  geese 
and  4  Canada  geese  shall  be  in 
possession. 

California  (Balance  of  the  State 
2k)ne)-~ge€se:  In  the  Balance  of  the 
State  Zone  the  season  may  be  from 
October  30. 1988.  through  January  22, 
1989.  except  that  while-fronted  geese 
may  be  taken  only  during  October  30. 
1988.  to  January  1. 1989.  Limits  shall  be  3 
geese  per  day  and  in  possession,  of 
which  not  more  than  1  may  be  a  dark 
goose.  The  dark  goose  limits  may  be 
expanded  to  2  provided  that  they  are 
Canada  geese  [except  Aleutian  and 
cackling  Canada  geese  for  which  the 
season  is  closed). 

Western  Oregon:  In  those  portions  of 
Coos  and  Curry  Counties  lying  west  of 
U.S.  Highway  101  and  that  portion  of 
Western  Oregon  west  and  north  of  a 
line  starting  at  Oregon-Washinyton 
Slate  line  on  the  Columbia  River,  south 
on  Interstate  Highway  5  lo  its  junction 
with  State  Highway  22  at  Salem:  east  on 
Stale  Highway  22  to  the  Slayton  cutoff; 
south  on  the  Stayton  cutoff  through 
Staytnn  and  straight  south  to  the 
Santiam  Riven  west  (downstream)  on 
the  Santiam  River  to  Interstate  Highway 
5;  south  on  Irilerstale  Highway  5  lo  Stale 
Highway  128  al  Eugene:  west  on  Stale 
Highway  126  and  ending  at  the  Oregon 
coast,  except  For  designated  areas,  there 
shall  be  no  open  season  on  Canada 
geese  In  the  remainder  of  Western 
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Oregon,  the  season  and  limits  shall  be 
the  same  as  those  for  the  Pacific 
Flyway.  except  the  seasons  in  the 
designated  area  must  end  upon 
attainment  of  their  individual  quotas 
which  collectively  equal  210  dusky 
Canada  geese.  Hunting  of  Canada  geese 
in  those  designated  areas  shall  only  be 
by  hunters  possessing  a  state-issued 
permit  authorizing  them  to  do  so. 

Oregon  (X^e  and  Klamath 
Counties)- -geese:  In  the  Oregon 
counties  of  Lake  and  Klamath  the 
season  on  white-fronted  geese  will  not 
open  before  November  1. 

Washington  and  Oregon  (Columbia 
Basin  Portions}— geese:  In  the 
Washington  counties  of  Adams,  Benton. 
Douglas.  Franklin.  Grant.  Kittitas. 
Klickitat.  Lincoln,  Walla  Walla  and 
Yakima,  and  in  the  Oregon  counties  of 
Giiliam,  Morrow,  Sherman,  Umatilla, 
Union.  Wallowa  and  Wasco,  the  goose 
season  may  be  an  additional  7  days. 

Western  Washington:  In  Clark. 
Cowlitz,  Wahkiakum,  and  Pacific 
Counties,  except  for  areas  to  be 
designated  by  the  State,  there  shall  be 
no  open  season  on  Canada  geese.  For 
designated  areas  the  seasons  must  end 
upon  attainment  of  individual  quotas 
which  collectively  will  equal  90  dusky 
Canada  geese.  Hunting  of  Canada  geese 
in  those  designated  areas  shall  only  be 
by  hunters  possessing  a  state-Issued 
permit  authorizing  them  to  do  so. 

Idaho,  Oregon  and  Montana — Pacific 
Population  of  Canada  geese:  In  that 
portion  of  Idaho  lying  west  of  the  line 
formed  by  U.S.  Highway  93  north  from 
the  Nevada  border  lo  Shoshone,  thence 
northerly  on  Idaho  State  Highway  75 
(formerly  U.S.  Highway  93)  to  Challis, 
thence  northerly  on  U.S.  Highway  93  to 
the  Montana  border  (except  Boundary. 
Bonner.  Kootenai.  Benewah,  Shoshone, 
Latah.  Nez  Perce,  Lewis,  Clearwater  and 
Idaho  Counties);  in  the  Oregon  counties 
of  Baker  and  Malheur  and  in  Montana 
(Pacific  Flyway  portion  west  of  the 
Continental  Divide),  the  daily  bag  and 
possession  limits  are  2  and  4  Canada 
geese,  respectively;  and  the  season  for 
Canada  geese  may  not  extend  beyond 
January  8. 1989. 

Montana  and  Wyoming — Rocky 
Mountain  Population  of  Canada  Geese: 
In  Montana  (Pacific  Flyway  portion  east 
of  the  Continental  Divide)  and  Wyoming 


the  season  may  not  extend  beyond 
lanuary  8. 1989.  In  Lincoln.  Sweeiwater 
and  Sublette  Counties.  Wyoming,  the 
combined  special  sandhill  crane-Canada 
goose  seasons  and  the  regular  goose 
season  shall  not  exceed  93  days. 

Idaho,  Colorado  and  Utah:  In  that 
portion  of  Idaho  lying  east  of  the  line 
formed  by  U.S.  Highway  93  north  from 
the  Nevada  border  lo  Shoshone,  thence 
northerly  on  Idaho  State  Highway  75 
(formerly  U.S.  Highway  93)  to  Challis. 
thence  northerly  on  U.S.  Highway  93  lo 
the  Montana  border,  in  Colorado:  and  in 
Utah,  except  Washington  County,  the 
daily  bag  and  possession  limits  are  2 
and  4  Canada  geese,  respectively,  and 
the  season  for  Canada  geese  may  be  no 
more  than  66  days  and  may  not  extend 
beyond  January  8. 1989, 

Nevada:  Nevada  may  designate 
season  dates  on  geese  In  Clark  County 
and  in  Elko  County  and  that  portion  of 
White  Pine  County  within  Ruby  Lake 
National  Wildlife  Refuge  differing  from 
those  in  the  remainder  of  the  Slate.  In 
Clark  County  the  season  on  Canada 
geese  may  be  no  more  than  86  days. 
Except  for  Clark  County  the  daily  bag 
and  possession  limits  are  2  and  4 
Canada  geese,  respectively.  In  Clark 
County  the  daily  bag  and  possession 
limits  are  2  Canada  geese, 

Arizona,  Caiifomia.  Utah  and  New 
Mexico:  In  California,  the  Colorado 
River  Zone  where  the  season  must  be 
the  same  as  that  selected  by  Arizona 
and  the  Southern  Zone:  in  Arizona;  in 
New  Mexico;  and  in  Washington 
County.  Ulah;  the  season  for  Canada 
geese  may  be  no  more  than  86  days.  The 
daily  bag  and  possession  limit  is  2 
Canada  geese  except  in  that  portion  of 
Caiifomia  Department  of  Fish  and  Game 
District  22  within  the  Southern  Zone 
(i.e..  Imperial  Valley)  where  the  daily 
bag  and  possession  limits  for  Canada 
geese  are  1  and  2.  respectively, 

Tundra  Swans 

In  Utah,  Nevada  and  Montana,  an 
open  season  for  tundra  swans  may  be 
selected  under  the  following  conditions: 
(a)  between  October  1. 1988,  and 
January  22, 1989.  a  93-day  season  may 
be  selected,  and  seasons  may  be  split 
into  two  segments:  (b)  appropriate  State 
agency  must  issue  permits  and  obtain 
harvest  and  hunter  participation  data: 


(c)  in  Utah,  no  more  than  2.500  permits 
may  be  issued,  authorizing  each 
permittee  to  take  1  tundra  swan;  (d)  in 
Nevada,  no  more  than  650  permits  may 
be  issued,  authonzing  each  permittee  lo 
take  1  tundra  swan  in  either  Churchill, 
Lyon,  or  Pershing  Counties;  (e)  in 
Montana,  no  more  than  500  permits  may 
be  issued  authorizing  each  permittee  to 
take  1  tundra  swan  in  either  Teton. 
Cascade.  HiU.  Liberty.  Toole  or  Pondera 
Counties. 

SPECIAL  FALCONRY  FRAMEWORKS 

Extended  Seasons:  Falconry  is  a 
permitted  means  of  taking  migratory 
game  birds  in  any  Slate  meeting  Federal 
falconry  standards  in  50  CFR  21.29(k). 
Tliese  States  may  select  an  extended 
season  not  exceeding  107  days  for 
taking  migratory  game  birds  in 
accordance  with  the  following: 

Framework  Dates:  Seasons  must  fall 
between  September  1, 1988  and  March 
10. 1989. 

Daily  Bag  and  Possession  Limits: 
Falconry  daily  bag  and  possession  limits 
for  all  permitted  migratory  game  birds 
shall  not  exceed  3  and  6  birds, 
respectively,  singly  or  in  the  aggregate, 
during  both  regular  hunting  seasons  and 
extended  falconry  seasons. 

Regulations  Publication:  Each  Slate 
selecting  the  special  season  must  inform 
the  Service  of  the  season  dates  and 
publish  said  regulations. 

Regular  Seasons:  General  hunting 
regulations,  including  seasons,  hours, 
and  limits,  apply  lo  falconry  in  each 
Slate  listed  in  50  CFR  21.29(k)  which 
does  not  select  an  extended  falconry 
season. 

Note:  In  no  inatisncc  shdll  the  lolal  number 
of  days  in  any  combination  of  duck  sessone 
(regular  duck  season,  sea  duck  season. 
September  seasons,  or  falconry  seasonl 
exceed  107  days  for  a  species  in  one 
geographical  area  The  extension  of  this 
falconry  framework  to  include  the  period 
September  1, 198fr-March  10. 1989.  is 
considered  lenlaiive.  and  will  be  reviewed  m 
cooperation  with  States  offering  such 
extensions  after  a  period  of  several  years. 

Dale:  September  8. 1988, 
SuHB  Recce, 

Assistant  Secretory  for  Fish  and  Wildlife  and 
Parks. 
|FR  Dog.  8»-2l24e  Filed  »-lS-88: 6:45  amj 
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Thra   section   of  the  FEDERAL   REGISTER 
contains  notices  to  the  public  of  ttw 
proposal  tssuarKe  ot  rules   and 
'eg'jiationa.    The   purpose   o*    Ifiese   notces 
IS   to   give   irterested   persons   an 
Opoo^uniiy   to  part)cipate   m   tne  oile 
making   prior  lo  the  adoption  of  the  ftnai 
rutes 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  29 
[T&-Q8-048I 

Tobacco  Inspection:  Subpart  C— 
Standards 

agency:  Agricultural  Marketing  Service, 

USD  A. 

ACTION:  Proposed  rulemaking. 

summary:  The  Agriciiltural  Marketing 
Senice  proposes  to  amend  the  Official 
Standard  Grades  for  Hue-cured  tobacco 
to  more  accurately  describe  tobacco  as 
it  presently  appears  at  the  marketplace. 
This  proposed  rule  would  revise  the 
specifications  of  seven  grades  of 
nondescript  tobacco  in  order  to 
consistently  apply  the  descriptive  terms 
i:i;.iry  and  waste,  as  elements  of  quality. 
ir.  making  grade  determinations  and  also 
make  minor  changes  of  a  technical 
nature. 

DATE:  Comments  are  due  on  or  before 
October  17.  1988. 
ADDRESS:  Send  comments  to  the 
Director.  Tuhdcco  Division,  Agncullura] 
Marketing  Service  (AMS),  United  Stales*" 
Df'partment  uf  Aghcullure  (USDA). 
Room  502  .\nnet  Building,  P.O  Box 
9645fi.  VVashineton.  DC  20090-6456 
Comments  wll!  be  available  for  public 
inspection  at  th:s  location  during  regular 
business  hours 

FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Tobacco  Division.  Agricultural 
Marketing  Service.  United  Slates 
Department  of  Agriculture,  P.O.  Box 
96456.  Washington.  DC  20n<K>-6456. 
telephone:  (202)  447-2567 
SUPPLEMENTARY  INFORMATION:  Notice  iS 
hereby  given  that  the  Dep,irtment 
proposes  tn  re\nse  the  regulations 
governing  the  Official  Standard  Grades 
for  Flue-Cured  Tobacco.  U.S.  Types  11- 
14  and  Foreign  Type  92.  pursuant  to  the 
Tobacco  Inspection  Act.  as  amended  (7 
US.C.  Sll-Sllq)  and  the  Tobacco 
Adjustment  Act  of  1983  (7  U.S.C.  511r). 


The  current  standards  for  flue-cured 
frjbacco  contain  eight  groups:  these  are 
B  fl.e.qfl:  H  (Smoking  Leaf):  C  (Cutters): 
X  (Lugs);  P  (Primings);  M  [Mixed  Group); 
N  (Nondescript);  and  S  (Scrap). 
Nondescript  tobacco  is  extremely 
common  tobacco  which  does  not  meet 
the  minimum  specifications  or  which 
exceeds  the  tolerance  of  the  lowest 
srade  of  any  of  the  groups  except  Scrap. 
In  the  terminology  used  in  the  industry, 
nondescript  tobacco  is  said  to  "come  out 
of  the  lowest  grade  of  another  group  in 
which  is  would  have  been  graded  had  it 
not  exceeded  in  the  tolerance  levels  or 
otherwise  failed  to  meet  the  minimum 
specifications  for  that  grade-  In  order  to 
consistently  apply  the  appropriate  grade 
to  nondescript  tobacco,  the  same  factors 
should  be  considered  which  caused  the 
tobacco  to  be  placed  in  the  nondescript 
group.  The  elements  of  quality  "injury" 
and  "waste"  are  the  primary  factors 
involved.  Injury  is  defined  as  hurt  or 
impairment  from  any  cause  except  the 
fungus  or  bacterial  diseases  which 
attack  tobacco  in  its  cured  stale,  but 
which  is  not  serious  enough  to  be 
classiHed  as  waste.  Waste  is  defined  as 
the  portions  of  the  web  of  tobacco 
leaves  which  are  dead,  lifeless  and  do 
not  have  sufficient  strength  or  stability 
to  hold  together  in  the  normal 
manufacturing  process  due  to  excessive 
injury  of  any  kind. 

Grade  NIK  (Best  Nondescript  from  the 
B  or  H  Groups)  presently  has  a  tolerance 
of  50  percent  for  waste  but  no  tolerance 
for  injury.  Because  tobacco  graded  NIK 
comes  out  of  grades  B5KR,  B6L  B6F. 
B6FR.  B6K.  H^>FR.  and  HBK.  which  have 
tolerances  for  injury  or  waste.  NIK 
should  also.  In  order  to  be  consistent 
with  the  specifications  for  other 
nondescript  grades,  the  tolerance  should 
be  50  percent  injury  or  waste. 

Grade  NlKV  (Best.  Variegated. 
Medium-bodied  Greenish  Nondescript 
from  the  B  Group)  presently  has  a 
tolerance  of  50  percent  injury  or  waste. 
The  tolerance  should  be  limited  to  waste 
only  because  this  tobacco  comes  out  of 
grade  BBKV  {Poor  Quality  Variegated 
Greenish  Leaf),  which  has  no  injury 
tolerance. 

Grade  NlGL  (Best.  Thin.  Crude 
Nondescript  from  the  P  or  X  Groups) 
presently  has  a  tolerance  of  50  percent 
crude,  injury  or  waste.  The  tolerance 
should  be  limited  to  crude  or  waste 
because  this  tobacco  comes  from  5lh 
quality  green  tobacco  from  the  P 


(Primings)  and  X  (Lugs)  group,  and  these 
grades  have  no  limit  on  injury. 

The  specifications  for  grade  NlGF 
(Best.  Medium-bodied.  Medium-colored. 
Crude  Green  Nondedescript  from  the  B 
and  C  Groups]  should  be  revised  to  refer 
to  the  B  (Leafl  group  oiily  because  green 
tobacco  from  the  C  (Cutter)  group  moves 
through  the  X  (Lugs)  group  and  then  to 
nondescript.  For  F.xample,  grades  C4G 
and  C4CK  allow  20  percent  injury, 
including  5  percent  waste.  When  this 
tolerance  is  exceeded,  tobacco  would  to 
to  grades  X4G  or  X4CK.  which  allows 
up  to  30  percent  of  waste,  then  to  5th 
quality,  which  allows  up  to  40  percent, 
and  then  to  nondescript.  Also, 
nondescript  tobacco  may  come  out  of 
the  B  (LeaO  group  because  it  is  lower 
than  6th  quality,  and  some  of  the  grades 
in  the  B  (Leaf)  group  allow  fleshy  body 
Since  tobacco  is  more  similar  lo  NlGF 
(Best.  Medtum-bodied,  Medium-colored, 
Crude  Green  Nondescript  from  the  B 
Group)  than  to  NlGR  (Best,  Mea\7. 
Dark-colored,  Crude  Green  Nondescripl 
from  the  8  Group)  where  It  would 
presently  be  classified.  Accordingly,  the 
grade  name  and  specification  NlGF 
should  be  revised  by  replacing  "medium 
body"  with  "fleshy  body"  (this  would 
allow  the  presence  of  the  higher  quality 
medium  body). 

Grades  NlPO  (Oxidized  Tobacco  from 
the  P  Group)  and  NlXO  (Oxidized 
Tobacco  from  the  X  or  C  Groups) 
presently  have  tolerances  of  50  percent 
injury  or  waste.  These  tolerances  should 
be  revised  to  50  percent  waste  only 
because  the  grades  in  the  P  [Primings) 
and  X  (Lug)  groups  below  3rd  quality 
have  no  staled  injury  tolerance. 

Finally,  grade  N2  (Poorest 
Nondescript  of  any  Group  or  Color) 
should  be  clarified  by  adding  that  crude 
or  green  tobacco  containing  10  percent 
or  less  of  oxidized  shall  be  graded  N2; 
this  provision  is  presently  contained  in 
Rule  25.  This  proposed  rule  also  revises 
the  authority  citation  for  Subpart  C  by 
consolidating  the  authority  citations  al 
the  beginning  of  Subpart  C. 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  established  to 
implement  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  "nonmajor" 
because  it  does  not  meet  any  of  the 
criteria  established  for  major  rules 
under  the  Executive  Order.  Initial 
review  of  the  regulations  contained  in  7 
CFR  Part  29  for  need,  currentnesa. 
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clarity  and  effectivoiess  has  been 
completed. 

Additionally,  in  conformance  with  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  full 
consideration  has  been  given  to  the 
potential  economic  impact  upon  small 
business  of  this  proposed  rule.  The 
proposed  changes  would  not  affect  the 
normal  movement  of  the  commodity  in 
the  marketplace.  Compliance  with  the 
proposed  revision  would  not  impose  any 
substantial  direct  economic  costs, 
record  keeping  or  personnel  workload 
changes  on  small  entities,  and  would  not 
alter  the  market  share  or  competitive 
position  of  small  entities  relative  to 
large  entities.  A  number  of  fuTns  which 
would  be  affected  by  this  proposed  rule 
do  not  meet  the  definition  of  small 
business.  The  Administrator, 
Agricultural  Marketing  Service,  has 
determined  that  this  action  would  have 
no  significant  economic  impact  upon  a 
substantial  number  of  small  entities. 

All  persona  who  desire  to  submit 
written  data,  views  or  arguments  for 
consideration  in  coimection  with  this 
proposal  may  file  them  with  the 
Director.  Tobacco  Division.  Agricultural 
Marketing  Ser\'ice.  Room  502  Annex 
Building.  P.O.  Box  96456.  United  States 
Department  of  Agriculture,  Washington. 
DC  20090-6456. 

LiKt  of  Subjects  In  7  CFR  Part  29 

.Administrative  practices  and 
procedures,  Tobacco. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  the 
regulations  at  7  CFR  Part  29.  Subpart  C. 
be  amended  as  follows: 

PART  29— TOBACCO  INSPECTION 

1.  The  authority  citation  for  Subpart  C 
i«  revised  to  read  as  follows: 

Aulliority:  7  U.S.C  Sllb.  511m.  and  5llr. 

2.  Section  29-1168  is  revised  to  read  as 

follows: 

§29.1168    Nondescript  (N  Group). 

Extremely  common  tobacco  which 
does  not  meet  the  minimum 
specifications  or  which  exceeds  the 
tolerance  of  the  lowest  grade  of  any 
other  group  except  Scrap. 


rif  jMKwt        GretJe  names,  minimum  ■peoflcauons. 


NIL 

NIXL 

NIK 

NlH 


Grade  names,  mirwmjm  apedlicatwis. 
and  loteranoes 


Best  Nondescrvt  from  iha  P  Group.  Tot- 

ermnoe.  SO  percent  weste. 
Best  Nondescnpt  from  tne  X  Group;  TqI- 

arar>ce:  SO  percent  wtasle. 
Besi    Norwieacnpt    from    the    B    or    H 

Groupa.  Tolaranca;  SO  perxrt  iryury 

or  wasla. 
Beit.   Heavy.   Darti-colo'Bd   No«descnpt 

from  Ihe  B  G'ouo:  Tolerance"  50  per- 

oani  irqiffy  or  waste. 


Best  Vw>egaiect.  Medium-bodwd  Greert- 
ish  Uondmtctipl  from  l^e  B  Group: 
Tolerance:  50  percent  waste. 

Best  Tt«n,  Cnxto  Green  Nondescript 
mm  Ihe  P  or  X  Groups;  Toieraf»ce-  50 
parcant  crude  or  wsaia. 

BmI  Heavy.  Medium-cotored.  Cnjde 
Gnsen  Nondescnpt  from  Ihe  B  Group: 
To*erance  50  percent  crude,  injury  or 
waste 

Befl  Heavy.  Darlt-cotored.  Crude  Green 
Nondeacnpi  from  the  B  Groijp-,  Toiw- 
anoe:  SO  peroani  crude,  mjury  or 
waste. 

Best  Crude,  Gray  Green  Nondescript 
tiOm  the  B  Group:  Toterartce:  SO  per- 
cent crude,  iniury  or  waste 

OxK&ud  Tobacco  from  the  P  Group; 
Tolerance:  50  percan]  injury  or  waste 

OxMtzed  Tobacco  from  the  x  or  C 
GlDups:  Toleranc*:  50  pe'cent  waste 

Oxidbed  Tubscco  from  the  B  or  H 
GttMps;  Tolerance:  SO  percent  «n|ury  or 
waste 

Poorest  Nondescnpt  of  any  Group  or 
CoKr  Toleranoe:  Over  50  percent 
crude,  miurv  or  wtsie.  Ptasuanl  to 
Ruto  25.  ItKS  oratlB  also  vxiludes 
crude  or  green  tobacco  containing  10 
pefceni  or  lesa  of  oxxfasd. 


Dtiied:  September  7. 1988. 
|.  Patrick  Boyle. 
Administrator, 
(FR  Doc  88-21141  Tiled  9-15-88;  8:45  am| 

BOJJNGCOOC  M10H»-« 

7  CFR  Part  981 

IAMS-FV-88-120PRI 

Handling  of  Almonds  Grown  In 
California;  Proposed  Salable,  Reserve. 
and  Export  Percentages  for  the  1988- 
89  Crop  Year 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION;  Proposed  rule. 


SUMMARY:  This  action  ^ves  notice  of  a 
proposal  to  establish  salable,  reserve, 
and  export  percentages  of  75  percent.  25 
percent,  and  0  percent  respectively,  for 
marketable  California  almonds  received 
by  handlers  during  the  1968-B9  crop 
year,  which  began  July  1. 1988.  This 
action  is  taken  under  the  marketing 
order  for  almonds  grown  in  California 
and  is  intended  to  avoid  unreasonable 
fluctuations  in  shipments  and  prices  in 
view  of  projected  record  large  California 
and  worldwide  almond  supplies. 
DATE:  Comments  must  be  received  by 
October  3,  1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk.  Room 
2085.  South  Building.  F*V,  AMS.  USDA, 
P.O.  Box  96456,  Washington.  DC  20090- 


6456.  Comments  should  reference  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Allen  Belden.  Marketing  Specialist. 
Marketing  Order  Administration  Branch. 
Room  2525.  South  Building.  F&V.  AMS. 
USDA.  P.O.  Box  96456.  Washington,  DC 
20090-6456:  telephone:  120::)  447-5120. 
SUPPLEMEfTTARY  INFORMATION:  This 

proposed  rule  is  issued  under  marketing 
agreement  and  Order  No.  981,  both  as 
amended  (7  CFR  Part  9S1}.  regulating  the 
handling  of  almonds  grown  in  California 
and  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  am.ended  (7  U  SC. 601-674). 
hereinafter  referred  to  as  the  "Act." 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  lo  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compabiiity- 

There  are  an  estimated  115  handlers 
of  almonds  subfect  to  regulation  under 
the  marketing  order  for  California 
almonds  during  the  current  season. 
There  are  approximately  7.500 
producers  in  the  regulated  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  average  gross  annual  revenues 
for  the  last  three  years  of  less  than 
$500,000,  Small  Business  Administration 
(11  CFR  131.2)  as  those  ha%'ing  average 
grass  annual  revenues  for  the  last  three 
years  of  less  than  SSOO.OOO,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  gross  annual  receipts  are 
less  than  $3,500,000.  The  majoriry  of 
handlers  and  producers  of  California 
almonds  may  be  classified  as  small 
entities. 


36052 


Federal  Register  /   Vol.  53.  No    180  /  Kricid\.  September  16.  1988  /   Propost-d  Rules 


This  proposal  would  require  handlers 
of  California  almonds  to  withhold,  as  a 
reser\e.  from  normal  domestic  and 
export  markets  25  percent  of 
merchantable  almonds  received  from 
growers  durinj?  the  1988-69  crop  year. 
The  remaining  "^a  percent  (the  salable 
percentage)  of  the  crop  could  be  sold  by 
handlers  in  any  market.  Total  1988  crop 
marketable  production  is  expected  to  be 
556.8  million  kernel  weight  pounds — the 
third  largest  crop  in  history.  Total  1988- 

89  crop  year  supplies  (1988  crop 
marketable  production  plus  marketable 
production  carried  in  from  the  1987-88 
crop  year!  are  projected  at  a  record 
large  782.4  million  kernel  weight 
pounds — 11.3  percent  larger  than  last 
years  previous  record  supply  of  702.8 
million  kernel  weight  pounds. 
Worldwide  supplies  for  1988  are  also 
expected  to  be  a  record  high.  Domestic 
and  export  trade  demand  for  1988-89  is 
estimated  at  530  million  kernel  weight 
pounds. 

Reserve  almonds  could  be  released  to 
the  salable  category  at  a  later  date  if  it 
is  found  that  the  salable  percentage  is 
insufficient  to  satisfy  19M~89  trade 
demand,  including  desirable  carryover 
requirements  for  use  during  the  1989-90 
crop  year  (if  it  appears  that  the  1989 
crop  will  be  insufficient  to  meet  1989-90 
trade  demand  needs).  Otherwise, 
reserve  almonds  would  be  diverted  to 
secondary  outlets. 

While  this  rule  may  restrict  the 
amount  of  almonds  which  handlers  may 
sell  in  normal  domestic  and  export 
markets,  the  proposed  salable  and 
reserve  percentages  are  needed  to 
lessen  the  impact  of  the  oversupply 
situation  facing  the  industry  and  to 
promote  stronger  marketing  conditions, 
thus  avoiding  unreasonable  fluctuations 
in  prices  and  supplies  and  improving 
grower  returns.  Further,  this  proposed 
action  could  help  provide  market 
stability  during  the  1989-90  crop  year  by 
reser\'ing  25  percent  of  this  year's 
production  for  shipment  during  the  1989- 

90  season  in  the  event  that  1989 
production  is  below  trade  demand. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  authority  to  establish  salable. 
reser\'e,  and  export  percentages  is 
pursuant  to  §  981.47  of  the  order.  The 
proposal  is  based  on  a  recommendation 
of  the  Almond  Board  of  California, 
hereinafter  referred  to  as  the  "Board," 
which  IS  the  agency  responsible  for  local 
administration  of  the  order,  and  upon 
other  available  information. 

Pursuant  to  §  §  98147  and  981.49  of  the 
order,  the  Board  based  its 


recommendation  for  salable,  reserve, 
and  export  percentages  of  75  percent,  25 
percent,  and  0  percent,  respectively,  on 
estimates  of  marketable  supply  and 
combined  domestic  and  export  trade 
demand  for  the  1988-^  crop  year.  The 
Board's  1988  marketable  production 
estimate  of  556.8  million  kernel  weight 
pounds  is  based  on  its  1988  crop 
estimate  of  580.0  million  kernel  weight 
pounds,  minus  an  estimated  weight  loss 
of  23.2  million  kernel  weight  pounds 
resulting  from  the  removal  of  inedible 
kernels  by  handlers  and  losses  during 
manufacturing. 

Trade  demand  is  estimated  at  530.0 
million  kernel  weight  pounds — IBO.O 
million  pounds  for  domestic  needs  and 
370.0  million  pounds  for  export  needs. 
An  inventory  adjustment  is  made  to 
account  for  supplies  of  salable  almonds 
carried  in  from  the  1987-88  crop  year  on 
July  1. 1988,  for  1987-88  crop  year 
reserve  released  to  the  salable  category 
effective  August  1. 1988.  and  for  supplies 
of  salable  almonds  deemed  desirable  to 
be  carried  out  on  June  30. 1989.  for  early 
season  shipment  during  the  1989-90  crop 
year  until  the  1989  crop  is  available  for 
market.  After  adjusting  for  inventory. 
the  trade  demand  is  calculated  at  417.6 
million  kernel  weight  pounds,  the 
quantity  of  almonds  from  the  estimated 
1988  marketable  production  necessary 
for  trade  demand  needs.  The  proposed 
salable  percentage  of  75  percent  would 
meet  those  needs. 

The  remaining  25  percent  (139.2 
million  kernel  weight  pounds)  of  the 
1988  crop  marketable  production  would 
be  withheld  by  handlers  to  meet  their 
reserx'e  obligations.  All  or  part  of  these 
almonds  could  be  released  to  the  salable 
category  if  it  is  Found  that  the  supply 
made  available  by  the  salable 
percentage  is  insufficient  to  satisfy 
1988-89  trade  demand,  including 
desirable  carryover  requirements  for  use 
during  the  1989-90  crop  year.  The  Board 
is  required  to  make  any 
recommendations  to  the  Secretary  to 
increase  the  salable  percentage  prior  to 
May  15, 1989.  Alternatively,  reserve 
almonds  would  be  sold  by  the  Board,  or 
by  handlers  under  agreement  with  the 
Board,  to  governmental  agencies  or 
charitable  institutions  or  for  diversion 
into  almond  oil,  almond  butler,  animal 
feed,  or  other  outlets  which  the  Board 
finds  are  noncompetitive  with  existing 
normal  markets  for  almonds. 

The  order  permits  the  Board  to 
include  normal  export  requirements 
with  domestic  requirements  in  its 
estimate  of  trade  demand  when 
recommending  the  establishment  of 
salable,  reserve,  and  export  percentages 
for  any  crop  year.  For  the  1986-^  crop 
year,  estimated  exports  are  included  in 


the  trade  demand.  Thus,  an  export 
percentage  of  0  percent  is  proposed. 
Therefore,  reserve  almonds  would  not 
be  eligible  for  export  to  normal  export 
outlets, 

A  tabulation  of  the  estimates  and 
calculations  used  by  the  Board  in 
arriving  at  its  recommendation  is  as 
follows: 

Marketing  Policy  Estimates— 1988 
Crop 

[K«me<  Weifim  Basal 


Minn 
poi^ids 

Percent 

1.  lanPnduoion 

2  loM  and  B>«m(»-<.0% 

3  MarltetaNe  ProducUon 

w>.a 

232 

5S6.e 

1600 
3700 
S30J> 

112.8 
II2.S 

113.2 

(112.4) 

417.6 
139.2 

B.Tom 1 

s.  AddlwxialCanyinS/l/as.. 
9.  DawatHe  Canyovac  S/XI 

99 

10      AdIuslnwK     (turn     a 
mwiu<  Item  7  minus  tMffl 
S) 

SalaWe/Besaive: 

(Hem  6  plus  item  tO)  -.^ 
,2    Reserve  (Item  3  fflirws 

ilem  11)  „. 

13    SalaOle   %   (Iwm    11— 

Item  3  X  1(»),..,. 

14.  ReMtve  %  (!(»%  nUnul 

75 

29 

This  proposed  action  would  help 
avoid  unreasonable  fluctuations  in 
shipments  and  prices  as  the  industry 
faces  its  third  largest  crop  and  largest 
total  supply  in  history.  The  projected 
1988-69  crop  year  supply  of  782.4  million 
marketable  kernel  weight  pounds  would 
be  39.4  percent  larger  than  the  5B1.4 
million  kerne!  weight  pound  average 
annual  supply  for  the  last  five  years 
(1983-84  through  1987-88).  World 
production  is  forecast  by  the  Board  at 
788.3  million  kernel  weight  pounds — 
second  only  to  last  year's  record  high 
production  of  871.4  million  kernel  weight 
pounds.  Worldwide  supply  for  the 
period  September  1, 1988,  through 
August  31. 19B9,  is  forecast  by  the  Board 
at  a  record  940.0  million  kernel  weight 
pounds. 

The  1982  Guidelines  for  Fruit. 
Vegetable,  and  Specialty  Crop 
Marketing  Orders  (Guidelines)  specify 
that  110  percent  of  recent  years*  sales  be 
made  available  to  pnmary  markets  each 
season.  This  proposed  action  would 
provide  an  estimated  643.2  million 
kernel  weight  pounds  of  California 
almonds  for  unrestricted  sales  (1988 
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crop  salable  production  plus  carryin 
from  the  1987  crop)  to  meet  increasing 
domestic  and  world  almond 
consumption  demands.  This  amount 
exceeds  the  actual  1987-88  record  for 
delivered  sales  of  California  almonds  by 
32.9  percent  Thus,  the  guidelines 
requirement  would  be  met. 

Interested  persons  are  invited  to 
submit  their  views  and  comments  on 
this  proposal.  A  15-day  comment  period 
is  considered  adequate  because  the 
current  crop  year  to  which  the  proposed 
percentages  would  be  applicable  began 
on  July  1, 1988.  Late  summer  and  early 
fall  are  usually  active  times  for  almond 
sales.  Handlers  and  buyers  should  know 
as  soon  as  possible  the  extent  to  which 
volume  regulation  will  be  put  into  effect 
this  crop  year. 

List  of  Subjects  in  7  CFR  Part  381 

Ahnonds.  California.  Marketing 
agreements  and  orders. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  981  is  proposed  to 

be  amended  as  follaws: 

FART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

1  The  authority  citation  for  7  CFR 
Part  981  continues  to  read  as  follows: 

Authorily:  Sees  1-19,  48  Slat  31,  as 
.i..i,.iTled:  7  U  S  C.  601-874 

Subpart— Salable,  Reserve,  and  Export 
Percentages 

2.  Add  a  new  S  981,238  to  read  as 
follows. 

Note:  This  sectiun  will  not  appear  in  the 
,iiin,j,i[  Code  of  F*?fii!ral  Rf^pnlslions 

.981.236     Salable,  leserve.  and  export 
percentages  for  almonds  during  ttic  crop 
year  beginning  July  1,  1986. 

The  salable,  reserve,  and  export 
percentages  during  the  crop  year 
beginning  July  1.  1988.  shall  be  75 
percent,  23  percent,  and  0  percent, 
respectively. 

Di'ied  S.  pii.-mr.er  13.  1988, 
Roben  C  keeiiey, 
Ocpaly  Director.  Fruit  and  Vegelabh 

Di.iSKIIt. 

[Hi  Uni..  38-21 1«  Filed  9-lS-M;  &45am| 
nujNO  coos  Mie-».«i 


7  CFR  Pert  981 

Expenses  and  Assessment  Rate  tor 
Almonds  Grown  In  California 

agency:  Agricullural  Marketing  Service. 

L'SDA. 

action:  Proposed  rule. 


SUMMARV:  This  proposed  rule  would 
authorize  expendimres  and  establish  an 
assessment  rale  for  the  1968-89  crop 
year  under  the  marketing  agreement  and 
order  for  California  almonds.  The 
almond  marketing  order  requires  that 
the  assessment  rale  for  a  particular  crop 
year  shall  apply  to  all  assessable 
almonds  handled  from  the  beginning  of 
such  year.  An  annual  budget  of 
expenses  is  prepared  by  the  Almond 
Board  of  California  (Board)  and 
submitted  to  the  U.S,  Department  of 
Agnculture  for  approval.  The  members 
of  the  Board  are  handlers  and  producers 
of  regulated  almonds.  They  are  familiar 
with  the  Board's  needs  and  with  the 
costs  for  goods,  services,  and  persoimel 
in  their  local  areas  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  assessment  rate 
recommended  by  the  Board  is  derived 
by  dividing  anticipated  expenses  by 
expected  shipments  of  assessable 
almonds.  The  proposed  assessment  rate 
is  applied  to  actual  shipments  and  is 
expected  to  produce  sufficient  income  to 
pay  the  Board's  expected  expenses 
during  the  1988-89  crop  year.  Funds  to 
administer  this  program  are  derived 
from  assessments  on  handlers. 
DATES:  Comments  must  be  received  by 
September  26, 1988. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk.  Fruit  and  Vegetable  Division. 
AMS,  USDA.  Room  2085-S,  P.O.  Box 
90456.  Washington.  DC  20090-6456. 
Comments  should  reference  the  dale 
and  page  number  of  this  issue  of  the 
Fedmal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Allen  Belden.  Marketing  Specialist. 
Marketing  Order  Admimstration  Branch. 
F&V,  AMS,  USDA,  P,0,  Box  96456. 
Room  2525-S,  Washington.  DC  20090- 
6436;  telephone:  (202)  447-5120. 
SUPPLEMENTARY  INFORMATK3N:  This  rule 
is  proposed  under  marketing  agreement 
and  Order  Na  981  (7  CFR  Part  981).  both 
as  amended,  regulating  the  handling  of 
almonds  grown  in  California  and 
herein.ifter  referred  to  as  the  "order". 
This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1337,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein 


Pursuant  to  requirements  set  forth  m 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  th^treunder.  are 
unique  ir.  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compallbtlity. 

There  are  approximately  115  handlers 
of  California  almonds,  and  there  are 
approximately  7.500  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CF'R 
121,2)  as  those  having  average  gross 
annual  revenues  for  the  last  three  years 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  gross  annual  receipts  are 
less  than  53,500,000.  The  majority  of 
almond  handlers  and  producers  may  be 
classified  as  small  entities. 

The  marketing  order  requires  that  the 
assessment  rate  for  a  particular  crop 
year  shall  apply  to  all  assessable 
almonds  bandied  from  the  beginning  of 
such  year.  An  annual  budget  of 
expenses  is  prepared  by  the  Board  and 
submitted  to  the  U.S,  Department  of 
Agriculture  for  approval.  The  members 
of  the  board  are  handlers  and  producers 
of  regulated  almonds.  They  are  familiar 
with  the  Board's  needs  and  with  the 
costs  for  goods,  services,  and  personnel 
in  their  local  areas  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  is  formulated  and 
discussed  in  public  meetings.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Board  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  assessable  almonds. 
Because  that  rate  is  applied  to  aritjal 
shipments,  it  must  be  established  at  a 
T'lW  which  will  produce  sufficient 
income  to  pay  ihe  Board's  expected 
expenses.  The  recommended  budget  and 
rate  of  assessment  are  usually  acted 
upon  by  the  Board  before  July  1  of  «Bi,h 
crop  year.  Since  Board  expenses  a.e 
incurred  on  a  continuous  basis,  budget 
and  assessment  rate  approvals  must  he 
expedited  so  that  the  Board  will  have 
funds  to  pay  its  expenses. 
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The  Board  met  on  July  20. 1988.  and 
unanimously  recommended  1988-89 
marketing  order  program  expenditures 
of  Si 6.130.309.  and  an  assessment  rate 
for  the  1988-89  crop  year  of  2.6S  cents 
per  pound  (kemelweight  basis). 

The  2  65  cent  per  pount  1968-89 
assessment  rate  compares  with  a  l^ti~- 
Ba  assessment  rate  of  2.8  cents  per 
pound.  While  the  2.5  cent  per  pound 
creditable  rale  is  the  same  as  the  1967- 
88  rate,  the  15  cent  per  pound  non- 
creditable  portion  of  the  total 
.assessment,  which  handlers  must  pay  to 
Ihe  Board,  is  one-half  of  the  .3  cent  per 
pound  1987-88  rate. 

Projected  expenses  of  $18,130,309  for 
1988-89  compare  with  1987-88  budgeted 
expenses  of  Si 5.995.334.  Budget 
categories  for  1968-89  are  S894.30O  for 
administrative  expenses.  $257,309  for 
production  research.  $996,900  for  pubhc 
relations,  and  $56,800  for  the  1989  crop 
estimate.  Comparable  actual 
expenditures  for  the  1987-88  crop  were 
$676,789,  $169,778.  $744,428.  and  $54,100. 
respectively.  The  remaining  $13,925,000 
of  proposed  1988-89  expenses  is  the 
estimated  amount  which  handlers  will 
spend  on  their  own  marketing  promotion 
activities  based  on  a  projected  1988-89 
marketable  California  almond 
production  of  557,000.000  kemelweight 
pounds  and  assumes  that  alt  handlers 
receive  full  credit  against  the  2.5  cent 
per  pound  creditable  assessment 
obligations  For  the  1967-68  crop  yenr, 
514,250.000  was  budgeted  for  handler 
marketing  promotion  activities  based  on 
a  projected  marketable  production  of 
570.000,000  kemelweight  pounds.  An 
actual  figure  is  not  yet  available 
because  handlers  have  until  December 
31.  1968.  to  complete  marketing 
promotion  activities  for  which  they  may 
receive  credit  toward  their  1987-86  crop 
year  creditable  assessment  obligations. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers- 
So.me  of  the  additional  costs  may  be 
passed  on  to  producers.  Further,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order  Therefore,  the 
.Administrator  of  the  AMS  has 
detemiined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  penod  of 
less  than  30  days  is  appropriate  because 
Ihe  budget  and  assessment  rate 
approvals  for  this  program  need  to  be 
expedited.  The  Board  must  have 
sufficient  funds  to  pay  its  expenses, 
which  are  incurred  on  a  continuous 
basis- 


List  of  Subjects  in  7  CFR  Part  981 

Almonds,  California,  Marketing 
agreements  and  orders. 

For  the  reasons  set  forth  in  Ihe 
preamble.  S  981.337  ia  proposed  to  be 
added  as  follows: 

PART  981— (AMENDED) 

1  The  authority  citation  for  7  CFR 
Part  981  continues  to  read  as  follows: 

Authority:  Sees  1-19  48  Slat  31.  as 
amended;  7  U.S-C.  601-674, 

2.  Section  981.337  Is  added  to  read  as 

follows: 

Almonds  Grown  in  California 

§961.337    Expanses  and  a8««ssm«fit  rate. 

Expenses  of  $18,130,309  by  the 
Almond  Board  of  California  are 
authorized  for  the  crop  year  ending  )une 
30.  1989.  An  assessment  rate  for  that 
crop  year  payable  by  each  handler  in 
accordance  with  §  981  81  is  fixed  al  2.85 
cents  per  pound  of  almonds 
(kemelweight  basis)  less  any  amount 
credited  pursuant  to  S  981.41.  but  not  to 
exceed  2.5  cents  per  pound  of  almonds 
(kemelweight  basis). 

Djted.  September  13.  1988. 
WUIiam  |.  Doyle. 

Deputy  Associate  Director  Fruit  and 
Vegetable  Division- 

|FK  Doc  38-21220  Filed  S-lS-48: 8:46  am) 
attxiNO  cooe  mii 


7  CFR  Part  1137 

IDA-g»-1J1l 

Milk  In  the  Eastern  Colorado  Marketing 
Area;  Notice  of  Proposed  Suspension 
ot  Certain  Provisions  of  the  Order 

AOENCv;  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  suspension  of  rule 

SUMMARY:  This  notice  invites  wnllen 
comments  on  a  proposal  to  suspend  for 
the  months  of  September  1988  through 
February  1989  portions  of  the  Eastern 
Colorado  Federal  milk  order.  The 
provisions  proposed  to  be  suspended 
were  also  suspended  for  the  same 
months  of  1986-87  and  1987-88. 
Provisions  proposed  to  be  suspended 
relate  to  the  limit  on  the  period  of 
automatic  pool  plant  status  for  a  supply 
plant  which  met  pool  shipping  standards 
during  a  previous  September  through 
February  period.  Also  proposed  to  be 
suspended  for  the  same  period  ia  the 
"touch-base"  requirement  that  each 
producer's  milk  be  received  al  least 
three  times  each  month  at  a  poo) 
distributing  plant.  Suspension  of  the 


provisions  was  requested  by  a 
cooperative  association  representing 
producers  supplying  the  market  in  order 
to  prevent  uneconomic  movements  of 
milk. 

date:  Comments  are  due  no  later  than 
September  23. 1988. 
ADDRESS:  Comments  (two  copies) 
should  he  filed  with  Ihe  USDA/ AMS/ 
Dairy  Division,  Order  Formulation 
Branch.  Room  2968.  South  Building;  P,0- 
Box  98458.  Washington.  DC  20090-6456 
FOR  FURTHER  INFORMATION  CONTACT: 

Constance  M,  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2966, 
South  Building,  P  O,  Box  90456. 
Washington,  DC  2009O-6456.  (202)  447- 
71B3, 

SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  proposed  rule  on  small 
entities.  Pursuant  to  5  U.S.C.  605(b).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulator>' 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pncing. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  cnteria  contained  therein. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  Ihe 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Eastern  Colorado  marketing 
area  is  being  considered  for  the  months 
of  September  1988  through  February 
1989: 

1.  In  the  second  sentence  of 
§  1137.7(b),  Ihe  words  "plant  Hhich  has 
qualified  as  a",  and  "of  March  through 
Augusl". 

2-  In  the  first  sentence  of 
I  1137.12(a)(1).  the  words  "from  whom 
at  least  three  deliveries  of  milk  are 
received  during  the  month  at  a 
distributing  pool  plant". 

All  persons  who  want  to  send  written 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  USDA/AMS/Dairy 
Division.  Order  Formulation  Branch, 
Room  2968.  South  Building.  P  O.  Box 
96456.  Washington.  DC  20090-6456,  by 
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the  7lh  day  after  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to  7 
days  because  a  longer  penod  would  not 
provide  the  lime  needed  to  complete  the 
required  procedures  and  include 
September  1988  in  the  suspension 
period. 

The  comments  thai  are  sent  will  be 
made  available  for  public  inspection  in 
Ihe  Dairy  Division  office  during  normal 
business  hours  (7  CFR  1.27(b)). 

Slalement  of  Consideration 

Mid-America  Dairymen,  Inc.  (Mid- 
Am).  an  association  of  producers  that 
supplies  some  of  the  market's  fluid  milk 
needs  and  handles  some  of  the  market's 
reserve  milk  supplies,  reqimsled  Ihe 
suspension.  For  Ihe  months  of 
September  1988  through  February  1989. 
Ihe  suspension  would  remove  the  limit 
on  the  period  of  automatic  pool  plant 
status  for  a  supply  plant  which  met  pool 
shipping  standards  during  a  previous 
September  through  February,  and 
suspend  the  requirement  that  three 
deliveries  of  each  producer's  milk  be 
received  at  a  pool  distributing  plant 
each  month. 

Mid-Am  slates  thai  the  volume  of 
producer  milk  pooled  on  Ihe  Eastern 
Colorado  order  during  Ihe  first  six 
months  of  1988  increased  5.4  percent 
over  year-earlier  levels.  During  Ihe  same 
period,  according  to  Ihe  cooperative, 
producer  milk  used  in  Class  I  has 
increased  only  3  9  percent  over  the 
previous  year,  Mid-Am  slates  thai  the 
impact  of  existing  drought  conditions 
and  the  resulting  higher  feed  and  hay 
prices  on  Ihe  amount  of  producer  milk 
pooled  on  the  Eastern  Colorado  order  is 
impossible  to  determine  at  this  lime,  but 
projects  that  there  will  be  ample 
supplies  of  locally  produced  milk  to 
meet  the  fluid  rcquu-ements  of  Eastern 
Colorado  distributing  plants, 

Mid-Am  observes  that  suspension  of 
the  order's  "touch-base"  delivery 
requiremeni  for  each  producer  would 
not  allow  for  additional  milk  supplies  to 
be  pooled,  but  would  provide  for  more 
efficient  disposition  of  producer  milk  not 
needed  for  lluid  requirements  of  Eastern 
Colorado  distributing  plants. 

Without  Ihe  suspension  action,  Mid- 
Am  stales  Ihal  Ihe  cooperative  will  be 
required  to  ship  milk  from  the  western 
Nebraska  and  weslem  Kansas  area  to 
Denver-area  distributing  plants, 
displacing  locally-produced  milk  and 
resulting  in  shipments  from  Ihe  Denver 
area  to  surplus  handling  plants 
increasing  by  an  identical  amount  Both 
movements,  according  to  Mid-Am, 
would  represent  uneconomic 
movements  of  milk.  Without  Ihe 
requested  continued  suspension.  Ihe 


cooperative  expects  to  incur  substantial 
unnecessary  costs  for  Ihe  movement  of 
its  milk  solely  for  the  purpose  of  pooling 
the  milk  of  its  members  currently 
associated  with  the  Eastern  Colorado 
market. 

LisI  of  Subjects  in  7  CFR  Part  1137 

Milk  marketing  orders.  Milk,  Dairy 
products. 

The  authority  dlation  for  7  CFR  Pari 
1137  continues  to  read  as  follows: 

Aulhorily;  Sees  1-19,  48  Slal.  ai,  as 
amended;  7  U.S,C,  601-674. 

Signed  al  Washington.  DC  on;  September 
13.  1988. 
|.  Patrick  Boyle. 
Administrator 
(FR  Doc  88-21143  Filed  9-15-88;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

I  Docket  No.  SS-CE-25-AOI 

Airworthiness  Directives:  Piper  PA-60 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  action  proposes  to  adopt 
a  new  Airworthiness  Directive  (AD), 
applicable  to  l^per  PA-60  series 
airplanes,  which  would  require  a  one- 
time inspection  of  the  cabin  door  for 
proper  rigging,  installation  of  cabin  door 
placards  and  modificalion  of  Ihe  cabin 
door  system  by  installation  of  a  door 
ajar  warning  system.  The  FAA  has 
learned  of  twelve  accidents/incidents  in 
which  it  was  reported  thai  the  upper 
cabin  entry  door  opened  in  flight.  The 
actions  of  this  proposed  AD  would  help 
insure  that  Ihe  upper  cabin  door  is 
properly  secured  and  preclude  loss  of 
control  of  the  airplane. 
DATES:  Comments  must  be  received  on 
or  before  October  17. 1988. 
ADDRESSES:  Piper  Service  Utter  (SL) 
980.  dated  Febmary  7, 1985.  Piper 
Maintenance  Manual  (Part  Number  761 
732).  Revision  IR860920.  dated 
September  20. 1986.  and  Piper  Service 
Bulletin  (SB)  600-74,  dated  July  3, 1978. 
may  be  obtained  from  Piper  Aircraft 
Corporation.  2926  Piper  Drive.  Vero 
Beach.  Florida  32960:  telephone  (407) 
567-1261.  This  information  also  may  be 
examined  at  the  Rules  Docket  al  the 
address  below.  Send  comments  on  the 
proposal  in  triplicate  to  Federal 


Aiiation  Administration.  Central 
Region.  Office  of  Ihe  Regional  Counsel, 
Attention:  Rules  Docket  .\o  88-CE-2.S- 
AD.  Room  1558.  601  East  12th  Street. 
Kansas  City  Missouri  64106.  Commenls 
may  be  inspected  al  this  location 
between  B  am  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr,  Charles  L  Perry,  Aerospace 
Engineer  Airframe  Branch.  Atlanta 
Aircraft  Certification  Office.  ACE-120.\ 
1669  Phoenix  Parkway,  Suite  210C. 
.Atlanta.  Georgia  30349:  Telephone  (404) 
991-2910, 

SUI>PLEMENTARY  INFORMATION:  . 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  Ihe  making  of  Ihe 
proposed  rule  by  submiliing  such 
wntten  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  Ihe  regulatory  docket  or 
notice  number  and  be  submitted  in 
triplicate  to  Ihe  address  specified  above. 
All  communications  received  on  or 
before  Ihe  closing  dale  for  commenls 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  Ihe 
light  of  comments  received.  Commenls 
are  specifically  invited  on  Ihe  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  dale  for  commenls  in  Ihe  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summanzing  each 
FAA  public  contract  concerned  with  Ihe 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  Ihe  Federal 
Aviation  Administration.  Central 
Region.  Office  of  the  Regional  Counsel. 
Atlenlioa-  Rules  Docket  No  88-CE-2S- 
AD.  Rom  1558.  601  East  12lh  Street, 
Kansas  City,  Missouri  64106. 

Discussion 

The  FAA  has  learned  that  since  1980. 
there  have  been  twelve  incidents/ 
accidents  involving  cabin  door  openings 
on  Piper  PA-60  series  airplanes.  The 
F/\A  has  determined  Ihal  these 
incidents  and  accidents  were  caused  by 
failure  to  insure  that  the  door  was 
closed  prior  to  takeoff  or  improper 
latching  due  to  misrigging.  or  a  lack  of 
atlenUon  to  the  mechanical  condition  of 
the  system.  Further  investigation  has 
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shown  that  in  addition  to  the  rigging 
instructions  available  in  the  Piper 
Maintenance  Manual  for  these 
airplanes.  Piper  has  issued  other  service 
information  pertainina  to  the  cabin  door 
system.  Specificallv.  Piper  issued  SB 
600-74.  dated  July  3,  197a  which 
provides  instructiona  for  installation  of  a 
placard  on  the  Dnng  door  handle  that 
will  indicate  the  direction  of  handle 
rotation  for  locking  the  door.  In  addition 
this  SB  provides  instructions  fur 
installation  of  index  decals  to  indicate 
position  of  locking  pins.  Piper  also 
issued  SL  980.  dated  Febniary  7.  198v5. 
that  announces  the  availabihly  of  an 
Entrance  Door  Ajar  Warning  System. 
This  system  wiU  alert  the  piiot  when  the 
door  IS  not  secured  by  providing  a 
warning  light  on  the  instrument  pane!. 

Since  the  condition  described  is  ttkely 
10  exist  or  develop  in  other  Piper  PA-60 
series  airplanes  of  the  same  type  design, 
the  FAA  proposes  to  issue  an  AD 
requiring  a  one-time  inspection  of  the 
cabin  door  for  proper  rigging  in 
accordance  with  Piper  Maintenance 
Manual  (Part  Number  761  732).  Revision 
rR860920.  dated  September  20.  1386: 
installaiion  of  mam  cabin  duor  placards 
in  accordance  with  Piper  SB  ti(X>-74, 
dated  July  3.  1978;  and  modification  of 
the  cabin  door  system  by  installation  of 
a  warning  system  in  accordance  with 
Piper  SL  980.  dated  February  7. 1985. 
These  actions  will  alert  the  pilot  of  an 
improperly  secured  cabin  door. 

The  ?\A  has  determined  there  are 
approximately  1020  airplanes  affected 
by  the  proposed  AD-  The  cost  of 
inspecting  and  modifying  these 
airplanes  as  required  by  the  proposed 
AD  is  estimated  to  be  Sfi30  per  airplane. 
The  total  cost  is  estimated  to  be  3846.600 
to  the  pnvate  sector  The  cost  of 
complying  with  the  proposal  would  not 
have  a  significant  financial  impact  on 
any  small  entities  owning  the  affected 
airplanes. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to 
authority  m  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  US  C.  1301,  et 
seq  1.  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12812.  it  is  determined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Therefore.  I  certify  that  this  action:  (1) 
Is  nnt  d  "major  rule"  under  the 
provisions  of  Executive  Order  12291:  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 


economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  In  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Section  39.13  of  Part 
39  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13541a|,  1421  and  14Z3 
49  use.  106(g)  (Revised.  Pub.  L  97-449. 
laniiary  12.  1983h  and  14  CFR  11.89. 

2.  By  adding  the  following  new  AD: 

Piper  (Asrostar):  Applies  to  PA-60  aenes  (all 

serial  numbers)  airplanes  certiricaled  in 

any  t:^tegory. 

Compliance:  Required  within  the  next  100 

hours  lime-in-service  after  the  effective  date 

of  ihis  AD  unless  already  accomplished. 

To  prevent  ihe  cabin  door  from  opening  in 
flight,  accomphsh  the  following: 

(a)  Inspect  the  cabin  doors  for  proper 
riKging  in  accordance  with  Piper  Maintenance 
Manual  [Part  Number  761  732).  Revision 
IRB60920.  dated  September  20, 1986.  Prior  lo 
further  flight  repair  any  discrepancies. 

(b)  Install  main  cabin  dour  placards  in 
accordance  with  Piper  Service  Bulletin  flOO- 
74.  ddtedjulya.  197&. 

(c)  Modify  Ihe  cabin  door  system  by  the 
installation  of  a  door  a)ar  warning  kit  as 
prescribed  in  Piper  Service  Loiter  960.  dated 
February  7. 19aS. 

(d)  Airplanes  may  be  fluwn  in  accordance 
vMth  F.\R  21.197  to  a  location  where  this  AD 
can  be  accompllshed 

(e)  An  equivalent  method  of  complmnce 
with  Ihis  AO.  if  used,  must  be  approved  by 
the  Manager,  Atlanta  Aircraft  Certification 
Office,  1669  Phoenix  Parkway,  Suite  210C. 
AllanlaGA  30349. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  lo  Piper 
Aircraft  Corporation.  2926  Piper  Drive. 
Vero  Beach,  Florida  32960;  or  may 
examine  these  documents  at  the  FAA. 
Office  of  the  Regional  Counsel,  Room 
1558.  601  East  12th  Street.  Kansas  City. 
Missouri  04106. 


!.  Cily   Missouri,  on  August 


I&su(.'i!  in  Kj 
■Jl.  liXW. 
Barry  D.  Clements, 

Manager,  SmafI Airplane  Directoratn. 
AirvivU  Certification  Service. 
jFR  Dmc  86-21127  Filed  9-15-ea  8:45  am| 
BtLLIMG  COOE  4>10-1>-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Ch.  V 

Worker  Adjustment  and  Retraining 
Notification  Act;  Solicitation  of 
Comments  In  Advance  ol  Proposed 
Rulemaking 

agency:  Employment  and  Training 

Administration.  Labor. 

ACTION:  Notice;  request  for  comments. 

summary:  Section  8  of  Pub.  L  100-379, 
the  Worker  Adjustment  and  Retraining 
Notification  Acl  (WARN)  authorizes  the 
Secretary  of  I-abor  to  prescribe 
regulations  lo  carry  out  the  Act.  Prior  lo 
publishing  proposed  rules,  the 
Department  of  Labor  invites  comment 
from  interested  parties  and  the  general 
public  on  the  requirements  of  WARN. 
with  particular  focus  on  the  degree  of 
statutory  interpretation  that  commenters 
believe  is  most  appropriate  for 
regulations  lo  implement  worker 
advance  notification. 

DATES:  Comments  must  be  submitted  on 
or  before  October  10, 1988. 
ADDRESS:  Submit  commenis  to:  Dolores 
Battle.  Office  of  |ob  Training  Programs. 
Employment  and  Training 
Administration  Room  N-4459.  200 
Constitution  Avenue.  NW..  Washington. 
DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  N.  Colombo,  Telephone:  (202) 
535-0577. 

SUPPtfMENTARV  INFORMATION:  WARN 
generally  requires  emplrveis  vv'*h  100  or 
more  employees  excluding  pari  time 
employees  to  provide  60  days  advance 
notice  of  a  plant  closing  or  mass  layoff. 
Although  the  Department  of  Labor 
(DOL)  has  no  enforcement  role  under 
the  Act.  section  6(a)  aulhori7es  the 
Secretary  to  prescribe  such  regulations 
as  may  be  necessary  lo  carry  out  Ihe 
Act.  Such  regulations  are.  at  a  minimum, 
to  include  interpretative  regulations 
describing  Ihe  methods  by  which 
employers  may  provide  for  appropriate 
service  of  notice  as  required  by  the  Act. 
DOL  is  inviting  comment  on: 
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(1)  The  extent  to  which  the 
Department  should  issue  inlerpretative 
regulations:  and 

(2)  To  the  extent  that  regulations  are 
needed  the  specific  views  of 
commenters  on  how  particular  sections 
of  the  law  should  be  implemented 
through  regulations. 

Development  of  Plant  Closing 
Regulations 

With  this  notice.  Ihe  Department 
invites  comment  after  study  of  Pub.  L 
100-379.  Following  completion  of  the 
comment  period  DOL  will  develop  a 
basic  policy  paper  on  the 
implementation  of  plant  closing 
regulations  and  will  publish  this  paper 
in  the  Federal  Register  for  comment. 
Proposed  regulations  will  be  prepared 
after  comments  are  considered,  and  are 
scheduled  for  late  November 
publication,  Final  regulations  will  be 
written  once  comments  on  the  proposf>d 
regulations  are  analyzed,  and  are 
scheduled  to  appear  in  the  Federal 
Register  in  January  1989. 

A  detailed  summary  of  Pub.  L.  100- 
379.  the  Worker  Adjustment  and 
Retraining  Notification  Act,  is  provided 
below. 

Section  1(a)  provides  that  the  short 
title  of  Ihe  Act  is  the  "Worker 
Adiustmenl  and  Retraining  Notification 
Act".  Section  1(b)  also  contains  the 
table  of  contents. 

Section  2(a)  contains  definitions. 

Paragraph  (1)  of  section  2(a)  states 
that  the  term  "employer"  means  any 
business  enterprise  that  employs — 

(A)  100  or  more  employees,  excluding 
part-time  employees:  or 

(B)  100  or  more  employees  who  in  the 
aggregate  work  at  least  4.00  hours  per 
week  (exclusive  of  hours  of  overtime): 

Paragraph  (2)  provides  that  the  term 
'plant  closing"  means  the  permanent  or 
temporary  shutdown  of  a  single  site  of 
employment,  or  one  or  more  facilities  or 
operating  units  within  a  single  site  of 
employment,  if  the  shutdown  results  in 
an  employment  loss  at  the  single  site  of 
employment  during  any  30-day  period 
for  50  or  more  employees  excluding  any 
part-lime  employees: 

Paragrah  (3)  defines  Ihe  term  "mass 
layoff  as  a  reduction  in  force  which — 

(A)  Is  nol  Ihe  result  of  a  plant  closing: 
and 

(B)  Results  in  an  employment  loss  at 
Ihe  single  site  of  employmenl  during  any 
30-day  period  for — 

(i)(I)  At  least  33  percent  of  the 
employees  (excluding  any  part-lime 
employees);  and 

(11)  At  least  50  employees  (excluding 
any  part-lime  employees);  or 

(ii)  At  least  500  employees  (excluding 
any  part-time  employees); 


Paragraph  (4)  provides  that  the  term 
"representative"  means  an  exclusive 
representative  of  employees  within  the 
meaning  of  section  9(a)  or  8(f)  of  the 
National  Labor  Relations  Act  (29  U.S.C. 
159(a).  158(0  or  section  2  of  the  Railway 
Labor  Act  (45  U.S.C.  152): 

Paragraph  (5)  stales  that  the  term 
"affected  employees'*  means  employees 
who  may  reasonably  be  expected  to 
experience  an  employmenl  loss  as  a 
consequence  of  a  proposed  plant  closing 
or  mass  layofT  by  their  employer 

Paragraph  (8)  provides  that  subject  to 
subsection  (b).  the  term  "employmenl 
loss"  means;  (A)  An  employment 
termination,  other  than  a  discharge  for 
cause,  voluntary  departure,  or 
retirement.  (B)  a  layoff  exceeding  6 
months,  or  (CJ  a  reduction  in  hours  of 
work  of  more  than  50  percent  during 
each  month  of  any  6-monlh  period: 

Paragraph  (7)  defines  the  term  "unit  of 
local  government"  as  any  general 
purpose  political  subdivision  of  a  State 
which  has  the  power  to  levy  taxes  and 
spend  funds,  as  well  as  general 
corporate  and  police  powers;  and 

Paragraph  (8)  defines  the  term  "part- 
time  employee"  as  an  employee  who  is 
employed  for  an  average  of  fewer  than 
20  hours  per  week  or  who  has  been 
employed  for  fewer  than  6  of  the  12 
months  preceding  the  dale  on  which 
notice  is  required. 

Section  2(bl  contains  exclusions  from 
Ihe  defintion  of  employment  loss. 

Paragraph  (1 )  of  section  2(b)  provides 
that  in  the  case  of  a  sale  of  part  or  all  of 
an  employer's  business,  the  seller  shall 
be  responsible  for  providing  notice  for 
any  plant  closing  or  mass  layoff  in 
accordance  with  section  3  of  this  Acl,  up 
to  and  including  the  effective  date  of  the 
sale.  After  the  effective  date  of  the  sale 
of  part  or  all  of  an  employer's  business, 
the  purchaser  shall  be  responsible  for 
providing  notice  for  any  plant  closing  or 
mass  layoff  In  accordance  with  section  3 
of  this  Act.  Notwithstanding  any  other 
provision  of  this  Acl,  any  person  who  is 
an  employee  of  the  seller  (other  than  a 
part-time  employee)  as  of  the  effective 
dale  of  the  sale  shall  be  considered  an 
employee  of  Ihe  purchaser  immediately 
after  the  effective  date  of  the  sale. 

Paragraph  (2)  stales  that 
notwithstanding  subsection  (a}(6],  an 
employee  may  not  be  considered  to 
have  experienced  an  employment  loss  if 
the  closing  or  layoff  is  the  result  of  the 
relocation  or  consolidation  of  pari  or  all 
of  the  employer's  business  and.  prior  to 
the  closing  or  layoff — 

(A)  The  employer  offers  to  transfer 
the  employee  lo  a  difTerent  site  of 
employment  wilhin  a  reasonable 
commuting  distance  with  no  more  than  a 
6-month  break  in  employment:  or 


(B)  The  employer  offers  lo  transfer  the 
employee  to  any  other  site  of 
employment  regardless  of  distance  with 
no  more  than  a  6-monlh  break  in 
employment,  and  the  employee  accepts 
within  30  days  of  the  offer  or  of  the 
closing  or  layoff,  whichever  is  later. 

Section  3(a]  of  the  Act  states  that  an 
employer  shall  not  order  a  plant  closing 
or  mass  layoff  until  the  end  of  a  60-day 
period  after  the  employer  serves  written 
notice  of  such  an  order — 

(1)  To  each  representative  of  the 
affected  employees  as  of  the  time  of  the 
notice  or,  if  there  is  no  such 
representative  at  that  time,  lo  each 
affected  employee:  and 

(2)  To  the  Slate  dislocated  worker  unit 
(designated  or  created  under  title  III  of 
Ihe  Job  Training  Partnership  Act)  and 
the  chief  elected  official  of  the  unit  of 
local  government  within  which  such 
closing  or  layoff  is  to  occur. 

If  there  Is  more  than  one  such  unit,  the 
unit  of  local  government  which  the 
employer  shall  notify  is  the  unit  of  local 
govemmenl  to  which  the  employer  pays 
the  highest  taxes  for  Ihe  year  preceding 
the  year  for  which  the  determination  is 
made. 

Section  3(b)  provides  for  reductions  of 
the  notification  period. 

Paragraph  (1)  of  Section  3(b)  states 
that  an  employer  may  order  the 
shutdown  of  a  single  site  of  employment 
before  Ihe  conclusion  of  the  60-day 
period  if  as  of  the  time  that  notice  would 
have  been  required  the  employer  was 
actively  seeking  capital  or  business 
which,  if  obtained,  would  have  enabled 
the  employer  to  avoid  or  postpone  the 
shutdown  and  Ihe  employer  reasonably 
and  in  good  faith  believed  that  giving 
the  notice  required  would  have 
precluded  the  employer  from  obtaining 
the  needed  capital  or  business. 

Paragraph  (2)(A)  provides  that  an 
employer  may  order  a  plant  closing  or 
mass  layoff  before  the  conclusion  of  the 
60-day  period  if  the  closing  or  mass 
layoff  is  caused  by  business 
circumstances  that  were  not  reasonably 
foreseeable  as  of  the  time  that  notice 
would  have  been  required. 

Paragraph  (2)(B)  provides  that  no 
notice  under  this  Act  shall  be  required  if 
the  plant  closing  or  mass  layoff  is  due  to 
any  form  of  natural  disaster,  such  as  a 
flood,  earthquake,  or  the  drought 
currently  ravaging  the  farmlands  of  the 
United  States. 

Paragraph  (3)  provides  that  an 
employer  relying  on  this  subsection 
shall  give  as  much  notice  as  is 
practicable  and  al  that  lime  shall  give  a 
brief  statement  of  the  basis  for  reducing 
the  notification  period. 
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Section  31c]  pertains  to  extension  of 
the  layoff  period.  L'nder  that  subsection. 
a  layoff  of  more  than  6  months  which,  at 
its  o'jtset,  was  announced  to  be  a  layoff 
of  6  months  or  less,  shall  be  treated  as 
an  employment  loss  under  this  Act 
unless — 

( I )  The  extension  beyond  6  months  is 
caused  by  business  circumstances 
(including  unforeseeable  changes  in 
price  or  cost)  not  reasonably  foreseeable 
at  the  time  of  the  initial  layoff;  and 

{2)  Notice  ts  given  at  the  time  it 
becomes  reasonably  foreseeable  that 
the  extension  beyond  6  months  will  be 
required. 

Section  3(d)  relates  to  determinations 
with  respect  to  employment  loss.  Under 
that  subsection,  for  purposes  of  section 
3,  m  determming  whether  a  plant  closing 
or  mass  layoff  has  occurred  or  will 
occur,  employment  losses  fur  2  or  more 
groups  at  a  single  site  of  employment, 
each  of  which  is  less  than  the  minimum 
number  of  employeea  specified  in 
section  2|ai  [Z^  or  (3)  but  which  in  the 
aggreijate  exceed  that  minimum  number, 
and  which  occur  within  any  90-day 
period  shall  be  considered  to  be  a  plant 
closing  or  mass  layoff  unless  the 
employer  demonstrates  th^t  the 
employment  losses  are  the  result  of 
separate  and  distinct  actions  and  causes 
and  are  not  an  attempt  by  the  employer 
to  evade  the  requirements  of  this  Act. 

Section  4  contains  exemptions.  Under 
this  section,  the  Act  shall  not  apply  to  a 
plant  closing  or  mass  layoff  if— 

(1)  The  closing  is  of  a  temporary 
facility  or  the  closing  or  layoff  is  the 
result  of  the  completion  of  a  particular 
protect  or  undertaking,  and  the  affected 
employees  were  hired  with  the 
understanding  thai  their  employment 
was  limited  to  the  duration  of  the 
facility  or  the  project  or  undertaking;  or 

(2)  The  closing  or  layoff  constitutes  a 
stnke  or  constitutes  a  lockout  not 
intended  to  evade  the  requirements  of 
this  Act.  Nothing  in  this  Act  shall 
require  an  employer  to  serve  written 
n-jtice  pur?;uant  to  section  3(a)  of  this 
Act  when  r"^'rmanently  replacing  a 
person  who  is  deemed  to  be  an 
economic  striker  under  the  National 
Labor  Relations  Act:  Provided  That 
nothing  in  this  Act  shall  be  deemed  to 
validatti  or  in\  aiidate  any  judicial  or 
administrative  ruimg  relating  to  the 
hiring  of  permanent  replacements  for 
pcnnon^.x  strikers  under  the  National 
I.abor  Reiaiums  A'JI 

Secti.rin  5  pr'j'.'tdes  fur  the 
admmislration  and  enforcement  of  the 
requirements. 

Section  5|a)  provides  for  civil  actions 
against  emplu>er8. 

Paragraph  (1]  of  section  S(a]  stales 
that  any  employer  who  orders  a  plant 


closing  or  mass  layoff  in  violation  of 
section  3  of  this  Act  shall  be  liable  to 
each  aggrieved  employee  who  suffers  an 
employment  loss  as  a  result  of  such 
closing  or  layoff  for — 

(A)  Back  pay  for  each  day  of  violation 
at  a  rate  of  compensation  not  less  than 
the  higher  of — 

(i)  The  average  regular  rate  received 
by  such  employee  during  the  last  3  years 
of  the  employees  employment  or 

(ii)  The  final  regular  rate  received  by 
such  employee;  and 

(B)  Benefits  under  an  employee 
benefit  plan  described  in  section  3(3)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (29  U.S.C.  1(»2(3). 
including  the  cost  of  medical  expenses 
incurred  during  the  employment  loss 
which  would  have  been  covered  under 
an  employee  benefit  plan  if  the 
employment  loss  had  not  occurred. 

Such  liability  shall  be  calculated  for 
the  period  of  the  violation,  up  to  a 
maximum  of  60  days,  but  in  no  event  for 
more  than  one-half  the  number  of  days 
the  employee  was  employed  by  the 
employer. 

Paragraph  (2]  provides  that  the 
amount  for  which  an  employer  is  liable 
under  paragraph  (1)  shall  be  reduced 
by- 

(Aj  Any  wages  paid  by  the  employer 
to  the  employee  for  the  period  of  the 
violation; 

(B)  Any  voluntary  and  unconditional 
payment  by  the  employer  lo  the 
employee  that  is  not  required  by  any 
legal  obligation;  and 

(C)  Any  payment  by  the  employer  to  a 
third  party  or  trustee  (such  as  premiums 
for  health  benefits  or  payments  to  a 
defined  contribution  pension  plan)  on 
behalf  of  and  attributable  to  the 
employee  for  the  period  of  the  violation. 

In  addition,  any  liability  incurred 
under  paragraph  (1)  with  respect  to  a 
defined  benefit  pension  plan  may  be 
reduced  by  crediting  the  employee  with 
service  for  all  purposes  under  such  a 
plan  for  the  period  of  the  violation. 

Paragraph  |3)  slates  that  any 
employer  who  violates  the  provisions  of 
section  3  with  respect  to  a  unit  of  local 
government  shall  be  subject  to  a  civil 
penalty  of  not  more  than  $500  for  each 
day  of  such  violation,  except  that  such 
penalty  shall  not  apply  if  the  employer 
pays  to  each  aggrieved  employee  the 
amount  for  which  the  employer  is  liable 
to  that  employee  within  3  weeks  from 
the  date  the  employer  orders  the 
shutdown  or  layoff- 
Paragraph  (4)  provides  that  if  an 
employer  which  has  violated  this  Act 
proves  to  the  satisfaction  of  the  court 
th^t  the  act  or  omission  that  violated 
this  .Act  was  in  good  faith  and  that  the 
employer  had  reasonable  grounds  for 


believing  thai  the  act  or  omission  was 
not  a  violation  of  this  Act  the  court  may. 
in  its  discretion,  reduce  the  amount  of 
the  liability  or  penalty  provided  for  in 
this  section. 

Paragraph  (5)  states  that  a  person 
seeking  to  enforce  such  liability, 
including  a  representative  of  employees 
or  a  unit  of  local  government  aggrieved 
under  paragraph  (1)  or  (3).  may  sue 
either  for  such  person  or  for  other 
persons  similarly  situated,  or  both,  in 
any  district  court  of  the  United  States 
for  any  disrict  in  which  the  X'iolation  is 
alleged  to  have  occurred,  or  In  which  the 
employer  transacts  business- 
Paragraph  (5)  provides  that  in  any 
such  suit,  the  court,  in  its  discretion. 
may  allow  the  prevailing  party  a 
reasonable  attorney's  fee  as  part  of  the 
costs. 

Paragraph  (7)  states  that  for  purposes 
of  the  subsection,  the  term,  "aggrieved 
employee"  means  an  employee  who  has 
worked  for  the  employer  ordering  the 
plant  closing  or  mass  layoff  and  who.  us 
a  result  of  the  failure  by  the  employer  lo 
comply  with  section  3.  did  not  receive 
timely  notice  either  directly  or  through 
his  or  her  representative  as  required  by 
section  3. 

Section  S(b)  pertains  to  exclusivity  of 
remedies.  It  provides  that  the  remedies 
provided  for  in  this  section  shall  be  the 
exclusive  remedies  for  any  violation  of 
this  Act  Under  this  Act  a  Federal  court 
shall  not  have  authority  to  enjoin  a  plant 
closing  or  mass  layoff. 

Section  6  provides  that  the  rights  and 
remedies  provided  to  employees  by  this 
Act  are  in  addition  to,  and  not  in  lieu  of, 
any  olher  contractual  or  statutory  rights 
and  remedies  of  the  employees,  and  are 
not  intended  to  alter  or  affect  such  rights 
and  remedies,  except  that  the  period  of 
notification  required  by  this  Act  shall 
run  concurrently  with  any  period  of 
notification  required  by  contract  or  by 
any  other  statute. 

Section  7  stales  that  it  is  the  sense  of 
Congress  that  an  employer  who  is  not 
required  lu  comply  with  the  notice 
requirements  of  section  3  should,  to  the 
extent  possible,  provide  notice  lo  its 
employees  about  a  proposal  lo  close  a 
plant  or  permanently  reduce  its 
workforce. 

Section  8(a)  provides  that  the 
Secretary  of  Labor  shall  prescribe  such 
regulations  as  may  be  necessary  lo 
carry  out  this  Act  Such  regulations 
shall,  at  a  minimum,  include 
interpretative  regulations  describing  the 
methods  by  which  employers  may 
provide  for  appropriate  service  of  notice 
as  required  by  this  Act. 

Section  B(b)  provides  that  the  mailing 
of  notice  lo  an  employee's  last  known 
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address  or  inclusion  of  notice  in  the 
employee's  paycheck  will  be  considered 
acceptable  methods  for  fulfillmenl  of  the 
employer's  obligation  to  give  notice  to 
each  affected  employee  under  this  Act 

Section  9  states  that  the  giving  of 
notice  pursuant  to  this  Act  if  done  in 
good  faith  compliance  with  this  Act 
shall  not  constitute  a  violation  of  the 
National  Labor  Relations  Act  or  the 
Railway  I.,abor  Act 

Section  10  provides  that  two  years 
after  the  date  of  enactment  of  this  Act 
the  Comptroller  General  shall  submit  lo 
the  Committee  on  Small  Business  of 
both  the  House  and  Senate,  the 
Committee  on  Labor  and  Human 
Resources,  and  the  Committee  on 
Education  and  Labor  a  report  containing 
a  detailed  and  objective  analysis  of  the 
eflect  of  this  Act  on  employers 
(especially  small  and  medium-sized 
businesses),  the  economy  (international 
competitiveness),  and  employees  (in 
temts  of  levels  and  conditions  of 
emptnymenl).  The  Comptroller  General 
shall  assess  both  costs  and  benefits. 
including  the  effect  on  productivity, 
competitiveness,  unemployment  rates 
and  compensation,  and  worker 
retraining  and  readjustment 

Section  11  states  that  the  Act  shall 
take  effect  on  the  date  which  is  6 
months  after  the  date  of  enactment  of 
this  Act  except  that  the  authority  of  the 
Secretary  of  Labor  under  section  B  is 
effective  upon  enactment. 

Additional  Legislative  History 

The  April  1988  House-Senate 
Conference  Report  on  H.R.  3,  the 
Omnibus  Trade  and  Competitiveness 
Act  of  19B8  (House  Report  100-576) 
contains  important  information  for 
understanding  the  provisions  of  Pub.  L. 
100-379.  since  many  aspects  of  the  final 
law  were  developed  during  the  drafting 
of  H  R.  3.  and  were  clarified  in  the 
Conference.  The  text  of  the  Report 
section  describing  Subtitle  E.  advance 
notification  requirements,  has  therefore 
been  included  in  Ihis  Notice  for 
reference.  A  number  of  floor 
amendments  were  introduced  In  fune- 
|uly  Congressional  debates  on  5.  2527. 
the  Worker  Adjustment  and  Retraining 
Notification  Act  which  resulted  in 
modifications  to  the  final  legislation. 
These  include,  among  olher  changes:  an 
explanation  of  responsibilities  of  buyers 
and  sellers  of  a  business  to  notify 
workers  if  a  plant  closing  or  layoff  is 
decided  upon;  the  identification  of 
natural  disasters  as  the  basis  for 
reduced  notice  or  no  notice  in  advance 
of  an  employer  action:  and  stipulation 
that  employers  are  not  required  to 
provide  notice  when  permanently 
replacing  "economic  strikers." 


Excerpt  &om  Conference  Report  on 
H.R.  3.  the  Omnibus  Trade  and 
Competitivenesss  Act  of  1988  (House 

Report  100-576) 

Subtitle  E — .\dvance  Notificalion  of 
Plant  Closings  and  Mass  Layoffs 

Present  Law 

There  is  no  present  law  for  this 
provision. 

Hpase  Bill 

The  House  bill  contains  no 
comparable  provision. 

1.  Short  Title  |Sec.  6401  of  Conference 
Agreement) 

Senate  Amendment 

The  Senate  Amendment  has  no 
provision  for  a  short  title.  The  advance 
notification  provisions  were  identified 
as  Part  B  of  the  Economic  Dislocation 
and  Worker  Adjustment  Assistance  Act. 

Conference  Agreement 

The  Conference  Agreement  separates 
the  advance  notification  provisions  from 
the  worker  adiustment  provisions  of  the 
Economic  Dislocation  and  Worker 
Adjustment  Assistance  Act  Section 
6401  of  the  Conference  Agreement 
creates  a  new  subtitle  for  the  advance 
notificaboo  provisions.  The  short  title 
for  this  subtitle  is  the  Worker 
Adjustment  and  Retraining  Notification 
(WARN")  Act  By  separating  the 
advance  notification  provisions  from  the 
worker  adjustment  provisions,  the 
Conferees  intend  as  an  administrative 
matter  for  the  WARN  Act  to  be  an 
original  law,  not  an  amendment  to  the 
job  Training  Partnership  Act.  At  the 
same  time,  the  Conferees  reaffirm  that 
advance  notice  is  an  essential 
component  of  a  successful  worker 
readjustment  program,  and  they  regard 
the  two  subtitles  as  closely  interrelated. 

2.  Definitions/Exclusions  From 
Definitions  (Sec.  331.  334  (1),  (2)  of 
Senate  Amendment;  Sec.  B402  of 
Conference  Agreement) 

Sf^nate  Amendment 

The  Senate  Amendment  defines  the 
terms  "employer,"  "plant  closing." 
"mass  layoff."  "representative." 
"affected  employees,"  "employment 
loss."  "unit  of  local  government"  ''part- 
time  employee."  and  "seasonal 
employee." 

The  Senate  Amendment  includes 
exemptions  from  notification  for  plant 
closings  or  mass  layoffs  resulting  from 
the  sale  or  relocation  of  a  business. 
Under  the  exemption  for  sales,  no  notice 
is  required  if  the  plant  closing  or  mass 
layoff  results  from  the  sale  of  all  or  part 
of  a  business  and  the  purchaser  agrees. 


in  writing,  to  hire  substantially  all 
affected  employees  with  no  more  than  a 
six-month  break  in  employment.  Under 
the  relocation  exemption,  no  notice  is 
required  if  the  plant  closing  or  mass 
layoff  results  from  a  relocation  of  a 
business  withm  a  reasonable  commuting 
distance  and  the  employer  offers  to 
transfer  substantially  all  affected 
employees  to  the  new  location  with  no 
more  than  a  six -month  break  in 
employment 

Conference  Agreement 

The  Conference  Agreement  adopts  the 
defirutions  in  the  Senate  Amendment 
with  the  following  modifications: 

"Employer".  The  Conference 
Agreement  retains  the  Senate 
Amendment  language  thai  the  term 
"employer"  means  a  business 
enterprise.  The  Conferees  intend  that  e 
"business  enterprise"  be  deemed 
synonjTnous  with  the  terms  company, 
firm  or  business,  and  that  it  consist  of 
one  or  more  sites  of  employment  under 
common  ownership  or  control.  For 
example.  Genera!  Motors  has  dozens  of 
automobile  plants  throughout  the 
country.  Each  plant  would  be 
considered  a  site  of  employment  but  as 
provided  in  the  bill,  there  is  only  one 
"employer" — General  Niotors. 

"Plant  Closing".  The  Conference 
Agreement  strikes  all  references  lo 
"place  of  employment"  and  replaces 
them  with  "single  site  of  emplo>Tnent" 
This  change  is  intended  to  clarify  that 
geographically  separate  operations  arc 
not  to  be  combined  when  determining 
whether  the  employment  threshold  for 
triggering  the  notice  requirement  is  met 
For  example,  an  automobile  assembly 
plant  on  the  east  side  of  town  and  an 
assembly  plant  on  the  weal  side  of  town 
ordinarily  would  be  two  separate  "sites 
of  employment"  On  the  other  hand,  an 
assembly  plant  on  the  east  side  of  town 
that  happens  to  extend  to  both  sides  of  a 
public  street  is  not  two  ciistinct  "sites." 

The  Conferees  otherwise  retain  the 
Senate  language,  but  wish  to  clarify  that 
a  "temporary  shutdown"  triggers  the 
notice  requirement  only  if  there  are  a 
sufficient  number  of  terrmnations  or 
layoffs  exceeding  six  months,  as 
specified  under  the  definition  of 
"employment  loss." 

"Mass  Layoff".  The  Conference 
Agreement  modifies  the  Senate 
Amendment  so  that  the  33  percent 
requirement  applies  only  to  a  mass 
layoff  that  involves  more  than  49  but 
fewer  than  500  employees.  Where  the 
employment  loss  involves  500  or  more 
employees,  the  33  percent  requirement 
would  not  apply,  and  notice  would  be 
required.  The  Conferees  believe  that 
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layoffs  involving  5(X3  or  more  people  are 
likely  to  cause  significant  economic 
disruption  in  local  communities,  as  well 
as  the  obvious  disruption  for  the 
individuals  involved.  Thus,  the  rationale 
for  advance  notice  is  strong — the  need 
for  individuals  and  communities  to 
begin  planning  for  dislocation  before  the 
dislocation  occurs.  The  jurisdiction  for  a 
33  percent  requirement  for  layoffs  before 
notice  is  required  has  been  the 
represenation  by  business  interests  that 
small  layoffs  of  50  or  100  or  even  2no 
employees  at  a  single  site  with  a 
workforce  of  perhaps  a  thousand  or 
more  employees  are  such  a  regular  part 
of  business  that  requiring  notice  in  these 
circumstances  would  be  unduly 
burdensome.  Because  a  layoff  of  500 
e.Tiployees  at  a  site  of  employment  Is  a 
significant  and  unusual  action,  even  in  a 
large  workforce  of  2000  or  more 
employees,  the  requirement  of  advance 
notice  in  these  situations  should  not 
place  an  undue  burden  on  employers. 

"Employment  Loss".  The  Senate 
.^.T.er.dment  includes  two  kinds  of 
layoffs  that  would  trigger  the  biU'» 
rpniitrements — those  of  indefinite 
J^rdt.ijn  and  those  of  definite  duration 
exceeding  6  months.  The  Conference 
.\^reement  combines  these  into  a  single 
•ngj^enng  event — a  layoff  exceeding  6 
n'un'.ha.  The  Senate  Amendment 
intljdes  within  its  defmition  of  an 
err.ployment  loss  a  reduction  in  hours  of 
rr.'^re  than  50  percent  during  any  6- 
:t-i  )nth  penod.  The  Conference 
.Agreement  clarifies  that  this  reduction 
in  hours  must  occur  sn  each  of  6 
consecutive  months  to  be  considered  an 
employment  logs.  As  an  example,  an 
employee  who  works  less  than  half-lime 
for  five  consecutive  months,  but  who 
works  full-time  in  the  sixth,  would  not 
be  considered  to  have  experienced  an 
employment  loss. 

"Pan-time  employee".  The  Senate 
Amendment  defines  a  "part-time 
employee"  as  one  who  is  hired  to  work 
an  average  of  fewer  than  15  hours  per 
week-  It  also  defines  a  "seasonal 
employee"  as  one  who  is  hired  for  a 
period  not  to  exceed  3  months  per  year 
to  do  work  that  is  seasonal  in  nature 
The  Conference  Agreement  combines 
these  concepts  into  a  single  definition  of 
"part-time"  employee,  which  includes 
employees  who  work  fewer  than  20 
hours  per  week  or  who  have  worked 
fewer  than  6  months  in  the  12-month 
period  pnor  to  the  point  at  which  the 
employer  is  required  to  serve  notice. 
The  definition  of  "seasonal  employee"  is 
therefore  eliminated. 

Exclusions  from  Definition  of 
Employment  Loss.  The  Conference 


Agreement  mcorporates  the  exemptions 
from  notification  for  sales  and 
relocations  of  a  business  in  modified 
form  as  exclusions  from  the  defmition  of 
"employment  loss."  Thus,  a  closing  or 
layoff  resulting  from  the  sale  of  part  or 
all  t}f  the  employer's  business  does  not 
give  rise  to  an  employment  loss  if 

(a)  the  employee  is  covered  at  the  time 
of  the  sale  by  a  written  rehire  agreement 
between  the  buyer  and  the  seller  of  the 
business  to  which  the  employee  is 
explicidy  made  a  third  party  beneficiary 
with  rights  against  the  purchaser  under 
applicable  state  law;  or 

(b)  the  employee  within  30  days  after 
the  sale  is  offered  employment  by  the 
buyer. 

In  addition,  a  closing  or  layoff 
resulting  from  the  relocation  of 
consolidation  of  part  or  all  of  the 
employer's  business  does  not  give  rise  to 
an  employment  loss  for  a  particular 
employee  if.  prior  to  the  employee's 
termination  or  layoff. 

(a)  the  employer  offers  to  transfer  thai 
employee  within  a  reasonable 
commuting  distance:  or 

(b)  the  employer  offers  to  transfer  the 
employee  to  any  other  site  of 
employment  regardless  of  distance,  and 
the  employee  accepts  within  30  days  of 
the  offer  or  of  the  termination  or  layoff, 
whichever  is  later. 

An  example  to  which  this  may  apply 
would  be  a  situation  where  an  employer 
owns  five  grocery  stores  in  a 
metropolitan  area.  After  deciding  that 
one  of  the  stores  is  no  longer 
competitive,  the  employer  decides  to 
shut  it  down  and  makes  a  timely  offer  to 
transfer  its  employees  to  one  or  more  of 
the  remaining  stores  with  no  more  than 
a  six-month  break  in  employment. 

3.  Notice  Requirements  (Sec.  332(a]  of 
Senate  Amendment;  Sec  G4031A)  of 
Conference  Agreement) 

Senate  Amendment 

The  Senate  Amendment  requires  60 
days  notice  in  advance  of  a  plant  closing 
or  mass  layoff  to  affected  employees  (or 
their  representative),  to  the  State 
dislocated  worker  unit  designated  or 
created  under  the  Economic  Dislocation 
and  Worker  Adjustment  Assistance  Act. 
and  to  the  chief  elected  official  of  the 
unit  of  local  government  where  the 
closing  or  layoff  occurs. 

Conference  Agreement 

The  Conference  Agreement  adopts  the 
Senate  provision. 


4.  Reduction  of  Notification  Period  (Sec 
332(b)  of  Senate  Amendment;  Sec. 
B403[b)  of  Conference  Agreement) 
Senate  Amendment 

The  Senate  Amendment  provides  for  a 
reduction  of  the  notification  period  in 
two  specific  circumstances.  Under  the 
"faltering  company"  exception,  an 
employer  actively  seeking  capital  or 
business  which  would  avoid  or  postpone 
indefinitely  a  shutdown,  need  not  give 
the  full  60  days  notice  if  the  employer 
reasonably  and  in  good  faith  believes 
that  notice  would  preclude  the  employer 
h-om  obtaining  the  needed  capital  or 
business. 

Under  the  second  exception,  the 
notice  requirement  Is  reduced  if  the 
closing  or  mass  layoff  is  caused  by 
busmess  circumstances  not  reasonably 
foreseeable  at  the  time  notice  would 
have  been  required.  Both  exceptions 
require  the  employer  to  give  as  much 
notice  as  is  practicable  and  provide  a 
brief  statement  of  the  basis  for  reducing 
the  notice  period. 

Conference  Agreement 

After  some  discussion,  the  Conferees 
agree  to  retain  both  exceptions,  but  wish 
to  clarify  the  meaning  of  the  Senate 
Amendment  as  follows: 

Faltering  Company.  The  provision 
would  permit,  under  specifically  defined 
circumstances,  an  employer  to  shut 
down  one  or  more  sites  of  empto>'ment 
without  providing  the  full  notice 
required  by  the  bill.  The  defense  Is 
Intended  as  a  narrow  one  applicable 
only  where  it  was  unclear  60  days 
before  the  closing  whether  the  closing 
would  occur  the  employer  was  actively 
pursuing  measures  that  would  avoid  or 
indefinitely  postpone  the  closing:  and 
the  employer  reasonably  believed  both 
that  it  had  a  realistic  opportunity  of 
obtaining  the  necessary  capital  or 
business  and  that  giving  notice  would 
prevent  the  employer's  actions  from 
succeeding. 

The  key  phrases  are  first  that  the 
employer  was  "actively  seeking  capital 
or  business":  second  that,  had  the 
employer  obtained  this  capital  or 
business,  it  "would  have  enabled  the 
employer"  to  prevent  or  forestall  the 
shutdown:  and  third,  that  the  employer 
"reasonably  and  in  good  faith  believed" 
that  giving  the  notice  required  would 
have  precluded  the  employer  from 
obtaining  the  necessary  capital  or 
business  that  it  had  a  realistic 
opportunity  to  obtain.  Thus,  to  avail 
itself  of  this  defense  an  employer  must 
prove  the  specific  steps  it  had  taken,  ct 
or  shortly  before  the  time  notice  would 
have  been  required,  to  obtain  a  loan,  to 
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issue  bonds  or  stock,  or  to  secure  new 
business.  This  duty  to  seek  capital  or 
business  falls  on  the  employer  not  the 
single  site  alone,  and  assumes  that  the 
employer  lacks  the  necessary  capital  or 
business.  Moreover,  the  employer  must 
show  the  reasonable  basis  for  its  good- 
faith  belief  that  giving  the  required 
notice  would  have  prevented  the 
employer  from  obtaining  the  capital  or 
business  that  the  employer  had  a 
reaUstic  opportunity  to  obtain.  Rnally. 
the  employer  also  must  show  that,  upon 
learning  that  the  workplace  would  be 
closed,  it  promptly  notified  the 
employees  and  explained  why  earlier 
notice  had  not  been  given. 
Unforeseeable  Business 
Circumstances.  The  Conferees  recognize 
that  there  may  be  cases  in  which 
unforeseeable  events  necessitate  a  plant 
closing  or  mass  layoff  and  it  is  not 
economically  feasible  to  require  the 
employer  to  give  notice  and  wait  until 
the  end  of  the  notice  period  before 
effecting  the  plant  closing  or  mass 
layoff.  For  example,  a  natural  disaster 
may  destroy  part  of  a  plant;  a  principal 
client  of  the  employer  may  suddenly  and 
unexpectedly  terminate  or  repudiate  a 
major  contract:  or  an  employer  may 
experience  a  sudden,  unexpected  and 
dramatic  change  in  business  conditions 
such  as  price,  cost,  or  declines  in 
customer  orders.  In  these  situations,  the 
employer  is  required  to  give  notice  as 
soon  as  the  closing  or  mass  layoff 
becomes  reasonably  foreseeable,  but  the 
employer  is  permitted  to  implement  the 
proposed  closing  or  layoff  without 
waiting  until  the  end  of  the  full  notice 
period. 

5.  F.xtension  of  Layoff  Period  (Sec.  332(c) 
of  Senate  Amendment;  Sec.  6403(c)  of 
Conference  Agreement) 

Senate  Amendment 

The  Senate  Amendment  provides  that 
a  layoff  of  definite  duration  of  less  than 
six  months  that  extends  beyond  six 
months  shall  be  treated  as  a  layoff  of 
indefinite  duration  subject  to 
notification  unless  (1)  the  extension  is 
caused  by  business  circumstances  not 
reasonably  foreseeable  at  the  time  of 
the  inittal  layoff:  and  (2)  notice  is 
provided  as  soon  as  it  is  reasonably 
foreseeable  that  the  extension  is 
required. 

Conference  Agreement 

The  Conference  Agreement  has 
eliminated  the  concept  of  a  layoff  of 
indefinite  duration  as  was  provided  in 
the  Senate  Amendment  Therefore,  the 
Conferees  have  modified  the  language  of 
section  6403(c)  to  conform  that  section 
to  the  simplified  definition  in  section 


64iD2(a)(61.  Employers  operating  under 
this  provision  lawfully  may  postpone 
giving  notice  until  some  time  after  a 
layoff  has  commenced  only  if  they 
announced  when  ordering  the  layoff  that 
the  layoff  would  be  for  less  than  six 
months  and  if  the  employer  proves  that 
the  layoff  has  been  extended  due  to 
unforeseeable  business  circumstances. 

6.  Determination  of  Employment  Loss 
(Sec  333(c)  of  Senate  Amendment;  Sec. 
6403(d)  of  Conference  Agreemt^nt) 

Senate  Amendment 

The  Senate  Amendment  provides  for 
the  determination  of  a  plant  closing  or 
mass  layoff  based  on  aggregation  of 
smaller  employment  losses.  Under  the 
Amendment,  employment  losses  at  a 
single  site  for  2  or  more  groups  of 
employees,  each  of  which  is  less  than  50 
employees,  but  which  in  the  aggregate 
total  at  least  50  employees,  that  occur 
within  a  9Q-day  period,  will  be 
considered  a  closing  or  layoff  subject  to 
notification,  unless  the  employer 
demonstrates  the  employment  losses 
result  h-om  separate  and  distinct  actions 
and  causes  and  are  not  an  attempt  to 
evade  the  notice  requirements 

Conference  Aj^reement 

Language  has  been  added  to  conform 
this  subsection  to  the  definition  of  mass 
layoff  that  appears  in  section  &402(a)(3). 
The  Conferees  wish  to  clarify  that  the 
requirement  that  a  mass  layoff  of  50  to 
499  employees  must  effect  33  percent  of 
the  employees  at  a  particular 
employment  site  also  applies  to  this 
section.  The  "33  percent"  requirement 
was  inadvertently  omitted  from  the 
language  approved  by  the  Senate.  Thus, 
for  example,  an  employer  employing  300 
workers  at  a  single  site  which  laid  off  25 
employees  on  each  of  four  separate 
occasions  within  a  90-day  period  would 
presumptively  be  deemed  to  have 
implemented  a  mass  layoff  of  more  than 
50  employees  affecting  33  percj^nl  of  the 
workforce.  On  the  other  hand,  no  such 
presumption  would  arise  where  the 
same  employer  laid  off  20  employees  on 
each  of  4  occasions  over  the  same  90- 
day  period,  because  the  "33  percent" 
requirement  would  not  have  been  met. 

7.  Exemptions  (Sec.  334  (3),  (4)  of  Senate 
Amendment;  Sec.  6404  of  Conference 
Agreement) 

Senate  Amendment 

The  Senate  Amendment  exempts 
particular  plant  closings  and  mass 
layoffs  from  the  notice  requirements.  No 
notice  is  required  if  the  closing  is  a 
shutdown  of  a  temporarj*  facility  or  the 
mass  layoff  results  from  the  completion 
of  a  particular  project  so  long  as  the 


affected  employees  were  hired  with  the 
understanding  that  the  job  was  limited 
to  the  duration  of  the  facility  or  project. 
The  Senate  Amendment  also  exempts 
from  the  notice  requirements  those 
closings  or  layoffs  that  constitute  a 
strike  or  a  lockout. 

Conference  Agreement 

As  discussed  earlier  in  this  Report,  the 
Conference  Agreement  transforms  two 
exemptions  in  the  Senate  Amendment — 
for  sale  and  relocation  of  a  business — 
into  exclusion  from  the  definition  of 
"employment  loss."  The  Conference 
Agreement  retains  the  remaining  two 
exemptions  as  exemptions  with  the 
following  modifications: 

Temporary  Facility.  The  Conference 
Agreement  adds  language  to  clarify  that 
this  exception  apphes  either  to  a  closing 
or  to  a  layoff.  In  addition,  the  Agreement 
carifies  that  the  exemption  from  the 
notice  requirement  is  available  where 
the  dosing  or  layoff  is  the  result  of  the 
completion  of  a  pariicular 
"underiaking,"  as  well  as  a  particular 
"project"  Use  of  the  term  "project"  in 
the  Senate  Amendment  had  been  read 
by  some  as  precluding  its  application  lo 
certain  other  temporary  activities.  The 
Senate  floor  debate  included  discussion 
of  this  exemption,  and  the  Conferees  felt 
that  clarification  of  the  intent  of  the 
Senate  provision  would  be  advisable. 

There  are  two  basic  requirements  for 
this  exemption  to  apply.  First  the 
employees  in  question  must  have  been 
hired  with  the  understanding  that  their 
jobs  would  last  only  until  an  obviously 
limited  activity  of  the  employer  was 
completed  This  condition  must  have 
been  clearly  stated  to  the  employes  at 
the  time  they  begin  work.  Second,  the 
work  must  in  fact  be  temporary  or 
limited.  The  Conferees  do  not  intend 
that  employers  be  able  to  avoid  the 
notice  requirement  by  a  formal  process 
of  periodically  telling  workers  that  their 
jobs  will  last  only  until  completion  of  a 
pariicular  project  or  undertaking,  when 
both  employer  and  emplyees  expect  and 
intend  to  continue  the  employment 
relationship  indefinitely. 

Thus,  fioor  statements  by  the  sponsors 
of  the  bill  in  the  Senate  indicated  that 
the  exemption  could  apply  to 
shipbuilding  and  overhaul  projects 
where  employees  were  hired  virith  the 
requisite  understanding  and  where  the 
work  is  in  fact  only  for  the  duration  of  a 
particular  project.  Although  the  precise 
date  on  which  operations  will  cease 
sometimes  cannot  be  specified  at  the 
beginning  of  the  underiaking.  the 
employees  know  that  when  the  work  is 
done,  their  jobs  will  lapse.  Similarly. 
this  exemption  also  applies  where  an 
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employer  hires  employees  for  a 
specified  and  obviously  limited  term 
■ind  the  employees  are  informed  in 
writing  of  the  exact  date  of  termination 
niiher  at  the  outset  or  at  some  other 
point  preceding  the  60-day  notice  period. 

Lockout  The  Senate  bill  exempts 
closings  and  layoffs  from  the  notice 
requirement  when  they  constitute  a 
strike  or  lockout.  A  lockout  occurs 
when,  for  tactical  reasons  relating  to 
collective  bargaining,  an  employer 
refuses  to  utilize  some  or  all  of  its 
employees  for  the  performance  of 
available  work.  The  Conference 
Agreement  clarifies  that  only  lockouts 
not  undertaken  for  the  purpose  of 
evading  the  notice  requirements  qualify 
for  the  exemption.  An  employer  may 
not.  for  example,  shut  down  an 
establishment  and  evade  the  notice 
requirement  by  calling  the  shutdown  a 
lockout. 

fl.  Administration  and  Enforcement  of 
Notice  Requirements  (Sec.  333(a),  (b)  of 
Senate  Amendment.  Sec.  6405, 6408  of 
Conference  Agreement) 

Senate  Amendment 

The  Senate  Amendment  estabhshes 
enforcement  mechanisms  against  an 
employer  which  fails  to  meet  the 
requirements.  An  employee  who  suffers 
an  employment  loss  and  who  does  not 
receive  timely  notice  (either  directly  or 
through  the  employee's  representative) 
may  bring  a  civil  action  against  the 
employer.  The  employer  would  be  liable 
for  back  pay  for  each  day  of  the 
violation  plus  the  cost  of  related  fringe 
benefits  for  each  day  of  the  violation 
minus  any  earnings  or  related  fringe 
benefits  received  from  the  employer 
during  the  violation  penod 

If  the  employer  does  not  provide 
timely  notice  to  the  unit  of  local 
government,  the  employer  would  be 
subject  to  a  civil  penahy  equal  to  SSOO 
for  each  day  of  the  violation.  If  more 
than  one  unit  of  local  government  has 
jurisdiction  over  the  areii  in  which  the 
closing  or  layoff  will  occur,  the  employer 
must  notify  only  the  unit  of  local 
government  to  which  the  employer  paid 
the  highest  taxes  for  the  year  preceding 
the  year  when  the  notice  is  required. 

The  Senate  Amendment  provides  that 
a  court  may  reduce  an  employer's 
liability  to  employees  or  an  employer's 
penalty  to  the  unit  of  local  government  if 
that  employer  demonstrates  that  it  acted 
in  good  faith  and  had  reasonable 
grounds  for  believing  it  was  not 
violating  the  notice  requirements. 

The  Senate  Amendment  includes 
venue  and  attorneys'  fees  provisions.  A 
person  seeking  to  enforce  the  liability 
provisions  of  this  part  may  sue. 


individually  or  on  behalf  of  others 
similarly  situated,  in  any  U.S.  district 
court  in  a  district  in  which  the  violation 
occurred  or  in  which  the  employer 
transacts  business.  A  court,  in  addition 
to  any  judgment  awarded  to  plaintiffs 
under  this  section,  may  allow  a 
reasonable  attorneys'  fee. 

The  remedies  provided  for  in  the 
Senate  Amendment  are  the  exclusive 
remedies  available  for  violation  of  the 
notice  requirements. 

Conference  Agreement 

The  Conference  agreement  adopts  the 
Senate  provision  with  the  following 
modifications: 

Each  day  of  violation.  The  Senate 
Amendment  provides  that  an  employer 
which  violates  the  notice  pro\nsionB  of 
section  6403  is  Hable  for  back  pay  and  a 
civil  fine  for  "each  day  of  violation." 
The  Conferees  wish  to  clarify  that  "each 
day  of  violation"  is  limited  to  the 
requisite  notice  period.  Thus,  the 
maximum  violation  period  is  60  days, 
and  it  could  be  less  depending  upon  the 
amount  of  notice  given  by  the  employer. 
For  example,  if  the  employer  provides  20 
days  notice,  then  the  maximum  violation 
period  for  purposes  of  calculating  back 
pay  awards  or  civil  fines  would  be  40 
days.  ("Violation  period"  refers  to  the 
period  of  time  after  a  shutdown  or  layoff 
in  violation  of  this  Act.  and  extends  for 
the  number  of  days  that  notice  was 
required  but  not  given.) 

Damage  payments  to  employees.  The 
Conference  Agreement  modifies  the 
Senate  Amendment  language  pertaining 
to  offset.  The  Conferees  wish  to  clarify 
that  for  each  day  of  violation,  an 
employer  is  liable  to  each  aggrieved 
employee  for  the  amount  paid  in  wages 
and  benefits  to  such  employee  prior  to 
the  layoff,  as  set  forth  m  section 
6405(a)(1).  The  Conferees  also  intend 
that  an  employer  may  satisfy  its  liability 
with  respect  to  benefits  by  paying  the 
cash  value  of  such  benefits  for  the 
period  of  violation,  subject  to  the  offset 
provisions  in  section  6405(a)(2]. 

Under  6405(a)(2).  the  amount  owed  by 
the  employer  may  be  reduced  through 
certain  payments  made  by  the  employer 
for  the  period  of  the  violation.  An  offset 
would  occur  if  the  employer's  mass 
layoff  involved  a  reduction  In  hours  of 
75  percent  for  6  consecutive  months,  but 
the  employer  continued  to  pay  the 
affected  employees  25  percent  of  their 
wages.  The  offset  provision  also  would 
apply  if  an  employer  offers  employees  a 
payment  (in  the  absence  of  any  legal 
obligation),  in  a  voluntary  and 
unconditional  effort  to  ease  the  burden 
of  termination  or  simply  as  a  gesture  of 
goodwill.  (The  Conferees  wish  to  note 
here  that  damages  are  fuUy  satisfied 


when  an  employer  makes  the  payment 
prescribed  in  section  6405(3)}.  If  the 
employer  continues  to  make  payments 
to  a  third  party  or  trustee  (such  as 
premiums  for  health  benefits  or 
payments  to  a  defined  contribution 
pension  plan),  which  are  attributable  lo 
the  employee  for  the  violation  period, 
the  payments  made  also  would  offset 
the  back  pay  remedy.  Finally,  with 
respect  to  the  portion  of  benefit  liability 
arising  from  a  defined  benefit  pension 
plan,  an  employer  could  satisfy  that 
portion  of  its  liability  by  crediting  the 
employee  with  service  for  all  purposes 
for  the  period  of  the  violation. 

By  contrast,  payments  owing  because 
of  written  or  oral  agreement,  and  made 
on  account  of  the  employment  loss, 
would  not  offset  the  back  pay  remedy. 
Such  payments  may  include  severance 
pay.  pension  benefits  or  any  other  kind 
of  benefit  that  an  employee  is  entitled  to 
receive.  These  are  benefits  that  are 
payable  as  compensation  for  past 
services  because  a  layoff  or  shutdown 
has  occurred,  whether  or  not  the  terms 
of  the  layoff  or  shutdown  actually 
violate  the  Act.  In  addition,  they  are 
benefits  that  an  employee  would  not 
receive  if  employment  had  continued. 

Further,  the  only  payments  that  may 
offset  the  hack  pay  remedy  are  those 
made  by  the  violating  employer.  Wages 
received  from  another  employer,  or 
unemployment  compensation  payments 
received  from  the  State,  may  not  be 
used  to  offset  the  remedy. 

Damage  payments  to  local 
governments.  The  Conferees  intend  that 
employers  which  violate  the  notice 
requirements  with  respect  to  the 
affected  unit  of  local  government  be 
subject  to  a  civil  penalty  of  up  to  S500 
per  day  of  violation.  Thus,  the  maximum 
penalty  payable  to  a  local  government  is 
$30,000.  In  the  event  that  a  violation  is 
found,  a  court  in  determining  the  amount 
of  the  penalty  may  take  into  account  the 
severity  of  the  violation,  the  employer's 
size,  and  the  employer's  ability  lo  pay 
such  a  penalty.  The  Conferees  further 
intend  to  provide  an  incentive  and  a 
mechanism  for  employers  lo  satisfy  their 
obligation  to  their  employees  in  the 
event  they  fail  to  provide  60  days 
advance  notice  to  their  employees.  An 
employer  will  be  relieved  of  the  S500-a- 
day  penalty  to  the  local  unit  of 
government  if  it  fully  and  promptly 
satisfies  any  financial  liability  to  its 
employees  under  section  6405(a)[l}.  In 
order  to  avoid  the  payment  to  the  unit  of 
local  government,  an  employer  must 
complete  full  payment  to  its  employees 
within  3  weeks  from  the  point  at  which 
it  orders  a  shutdown  or  layoff. 
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In  addition,  the  Conferees  agree  that 
the  Secretary  of  Labor  should  be 
authorized  to  promulgate  regulations  lo 
ease  administration  and  enforcement  of 
the  WARN  Act.  The  Conference 
Agreement  recognizes  that  interpretive 
regulations  could  play  a  constructive 
role  in  the  implementation  of  this 
legislation. 

Although  the  Department  of  Labor 
docs  not  have  an  enforcement  role,  the 
Agreement  authorizes  the  Secretary  of 
labor  to  promulgate  regulalions  as  he  or 
she  deems  necessary.  At  a  minimum, 
these  regulations  must  prescribe 
standards  governing  the  service  of 
notice  to  affected  employees.  The 
Conferees  intend  that  an  employer  be 
diligent  in  its  effort  lo  notify  a 
representative  of  employees  or  the 
employees  themselves.  At  the  same 
time,  the  Conferees  do  not  expect  an 
employer  to  go  to  extraordinary  and 
unreasonable  lengths  to  notify  each  and 
every  employee.  For  example,  a  mailing 
to  the  current  addresses  of  employees 
might  suffice,  even  though  a  few 
employees  might  have  moved 
unbeknownst  to  the  employer. 

9.  Relation  to  Other  Rights  (Sec.  335  of 
Senate  Amendment,  Sec.  6406  of 
Conference  Agreement) 

Senate  Amendment 

The  Senate  Amendment  prondes  that 
the  rights  and  remedies  provided  under 
the  advance  notification  provisions  are 
in  addition  to  any  other  contractual  or 
federal  statutory  rights  and  remedies 
available  to  affected  employees. 

Conference  Agreement 

The  Conference  Agreement  provides 
thai  with  one  exception  the  rights  end 
remedies  provided  under  the  advance 
notification  provisions  do  not  preempt 
or  displace  rights  and  remedies  provided 
under  other  statutes  or  under 
contractual  agreements.  The  Conferees 
are  aware  that  many  legal  issues  related 
lo  plant  closings  and  mass  layoffs 
currently  may  be  addressed  under 
collective  bargaining  agreements  and 
some  of  these  same  issues  also  may  be 
dealt  with  under  state  or  other  federal 
law.  See.  e.g..  Fort  Halifax  Packing 
Company  v.  Coyne.  107  S.  Ct.  2211  (1987) 
(ERISA  does  not  preempt  state  law 
prescribing  severance  pay).  The 
Conferees  intend  that  the  effect  of  these 
other  laws  and  contracts  should  not  be 
disturbed  by  the  new  federal  provision. 
The  only  qualification  to  this  rule 
involves  the  length  of  notice  before  a 
plant  shutdown,  the  60-day  requirement 
contained  in  this  bill  will  run 
concurrently  with  the  90-day 
requirement  understate  law.  Similarly, 


if  a  collective  bargaining  agreement 
requires  that  an  employer  give  120  days 
notice  before  closing  a  plant,  the  new 
60-day  requirement  will  run 
concurrently  with  the  longer  contractual 
notice  period. 

10.  Sense  of  the  Congress  on  Notice  (Sec. 
336  of  Senate  Amendment.  Sec.  6407  of 
Conference  Agreement) 

Senate  Amendment 

The  Senate  Amendment  expresses  the 
sense  of  Congress  that  an  employer  not 
required  by  this  Act  to  provide  advance 
notice  of  a  plant  closing  or  mass  layoff 
is  encouraged  to  provide  advance  notice 
irrespective  of  its  obligations  under 
federal  law. 

Conference  Agreement 

The  Conference  Agreement  adopts  the 
Senate  provision. 

11.  Effect  on  Other  Laws  (Sec.  338  of 
Senate  Amendment.  Sec.  6409  of 
Conference  Agreement) 

Senate  Amendment 

The  Senate  Amendment  provides  that 
an  employer  attempting  in  good  faith  to 
comply  with  the  advance  notice 
provisions  of  the  Act  cannot  be  found  in 
violation  of  the  National  Labor 
Relations  Act  or  the  Railway  Labor  Act. 

Conference  Agreement 

The  Conference  Agreement  adopts  the 
Senate  provision. 

12.  Effective  Date  (Sec.  337  of  Senate 
Amendment:  Sec  6410  of  Conference 
Agreement) 

Senate  Amendment 

The  Senate  Amendment  provides  that 
the  advance  notice  requirements 
established  by  the  act  shall  become 
effective  six  months  and  two  days  after 
the  date  of  enactment. 

Conference  Agreement 

The  Conference  Agreement  adopts  the 
Senate  provision  with  two  minor 
changes.  The  effective  date  of  the 
advance  notice  provisions  is  changed  to 
six  months  after  the  date  of  enactment. 
In  addition,  the  Conference  Agreement 
provides  that  the  authority  granted  to 
the  Secretary  of  Labor  to  prescribe 
regulations  to  carry  out  the  advance 
notice  provisions  is  effective  upon  the 
date  of  enactment. 

CoDclusioo: 

The  Department  of  Labor  will  greatly 
appreciate  the  comments,  views  and 
insights  of  all  parties  as  it  moves  ahead 
to  implement  \he  Secretary's 
responsibilities  under  this  legislation. 


Signed  at  Washington.  DC.  this  Uth  day  of 
September  1988 
Rolierti  T.  Jones, 
Ansislani  Secretary  of  Labor. 
(FR  Doc  68-21281  Filed  9-15-80;  8,45  am] 
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DEPARTMENT  Of  HEALTH  AND 

HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  103 

(OockcINo  8eN-0445l 

Quattty  Standards  for  Foods  With  No 
Identity  Standards;  Bottled  Water 


agency:  Food  and  Drug  Administration- 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  quality  standard  for  fluoride 
in  bottled  drinking  water.  This  action 
foUov^s  a  recent  rulemakmg  by  the 
Environmental  Protection  Agency  (EPA} 
in  which  EPA  revised  its  regulabons  for 
allowable  fluoride  contaminant  levels  in 
public  drinking  water  systems. 
DATE:  Written  comments  by  November 
15. 1988. 

ADDRESS:  Written  comments  are  to  be 
submitted  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  JV600  Fishfrs 
Lane.  Rockviile,  MD  2!)857 
FOR  FURTHER  INFORMATION  CONTACT: 
Kennon  M.  Smith,  Center  for  Food 
Safety  and  Apphed  Nutrition  (HFF-3121. 
Food  and  Drug  Administration.  2(X)  C  St. 
SW..  Washington  DC  2(1204.  202-485- 
0162 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  April  2.  19fle  (51  FR 
11396:  corrected  July  3. 1986  (51  FR 
24328)).  EPA  published  a  final  rule 
promulgating  a  National  Revised 
Primary  Drinking  Water  Regulation 
establishing  a  Maximum  Contaminant 
Level  (MCL)  of  4.0  milligrams  per  liter 
(mg/L)  for  fluonde  to  protect  the  public 
health.  In  that  same  Federal  RegUter 
document.  EPA  promulgated  a  National 
Secondary  Drinking  Water  Regulation 
establishing  a  Secondary  Maximum 
Contaminant  Level  (SMCL)  of  2.0  mg/L 
for  fluoride  to  protect  the  public  welfare. 
Under  section  410  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  Act)  (21 
U.S.C.  349).  FDA  is  required,  whenever 
EPA  prescribes  interim  or  revised 
national  primar>'  drinking  water 
regulations  under  section  1412  of  the 
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Public  Health  Service  Act  (The  Safe 
Drinking  Water  Act)  (42  U  S.C.  300f  et 
aeq.J,  lo  consult  with  EPA  and.  within 
180  days  after  EPA  promulgates  the 
drinking  water  regulations,  to  "either 
promulgate  amer.dmpnls  to  regulations 
under  this  chapter  applicable  to  bottled 
dnnking  water  or  publish  in  the  Federal 
Register  '   '  '  reasons  for  not  making 
such  amendments." 

In  the  Federal  Register  of  January  7. 
1987  (52  FR  603).  FDA  published  a  notice 
explaining  that  legal  proceedings 
involving  EPA  and  its  regulation  of 
fluoride  in  public  drinking  water 
systems  made  it  inappropriate  at  that 
time  for  FD.A  to  issue  a  regulator>' 
response  to  EPA's  recently  revised 
drinking  water  regulations.  On  February 
27.  1987.  the  United  Slates  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  issued  an  opinion  upholding 
EPA's  4.0  mg/L  standard  for  fluoride  in 
public  drinking  water.  Consequently. 
FDA  believes  it  is  now  appropriate  to 
propose  to  amend  the  quality  standard 
far  fluoride  in  bottled  drinking  water. 

I  Background 

In  1962.  the  L'nited  States  Public 
Health  S<»mce  (USPHS)  promulgated 
drinking  water  standards  recommending 
control  lunits  for  fluoride  that  varied 
from  0,6  mg,X  to  1.7  mg/L  (27  FR  2152: 
March  6,  1962).  These  control  limits 
varied  with  the  annual  averages  of  the 
maximum  daily  air  temperatures 
fdverage  maximum  temperatures). 
\  SP!  is  recnmmendt'd  six  5ieta  of  control 
.  mits  that  covered  the  ra.^ge  of  average 
rT^i\.mL;m  ti^TT.peraturea  occumng 
'hroughou!  thf;  Tniled  States.  For 
fXdmpie,  for  aredS  where  the  average 
maximum  temperatures  range  between 
58.4  T  and  tta.8  ^F..  USPHS 
recommended  a  lower  control  limit  of 
0-8  mg/U  an  optimum  level  of  1.0  ma/U 
and  an  upper  control  limit  of  1.3  mg/L 
Withm  the  recommended  control  limits, 
the  USPHS  established  optimum  levels 
for  fluoride  that  varied  from  0.7  mg/L  to 
1.2  mg/L.  depending  on  the  average 
maximum  temperatures. 

In  addition,  the  1962  USPHS 
standards  stated  that  when  fluonde  was 
naturally  present  in  drinking  water,  the 
average  fluoride  concentration  should 
not  exceed  the  upper  control  limits,  i.e., 
08  mg/L  to  1.7  mg/L-  However,  the 
standards  also  stated  that  water  could 
be  rejected  if  the  average  fluoride 
concentration  exceeded  twice  the 
optimum  level — that  is.  if  the  average 
fluoride  concentration  exceeded  1,4  mg/ 
L  to  2.4  mg/L.  Further,  the  standards 
provided  that  when  fluonde  was  added 
to  drinking  water,  the  average  fluoride 
concentration  could  not  exceed  the 
upper  control  limits,  i.e  .  0.8  mg/L  to  1.7 


mg/L  USPHS  based  the  fluoride  levels 
in  the  drinking  water  standards  on  air 
temperatures  because  it  believed  that 
the  amount  of  water,  and  consequently 
the  amount  of  fluoride,  ingested  was 
primarily  influenced  by  air  temperature. 

In  1973.  FDA  promulgated  quality 
standards  that  established  limits  on 
fluoride  in  bottled  water  consistent  with 
the  earlier  USPHS  drinking  water 
standards  (38  FR  32558:  November  26. 
1973).  These  quality  standards  stated 
that  bottled  water  could  not  contain 
naturally-occurring  fluoride  in  excess  of 
1.4  mg/L  to  24  mg/L  (twice  the  USPHS 
optimum  range  of  0.7  mg/L  to  1.2  mg/Ll 
or  added  fluoride  in  excess  of  0.8  mg/L 
to  1.7  mg/L  (the  upper  control  limit 
levels).  These  allowable  fluoride  limits 
varied  with  the  average  maximum 
temperatures  at  the  point  of  retail  sale. 
In  addition,  the  quality  standards 
required  a  label  statement  on  bottled 
water  that  contained  fluoride  in  excess 
of  the  prescribed  levels.  Such  bottled 
water  was  deemed  to  be  of  substandard 
quality. 

In  1975.  EPA  established  an  interim 
MCL  for  fluonde  in  a  National  Intenm 
Primary  Dnnkmg  Water  Regulation 
(NIPDVVR),  The  interim  MCL  for 
fluonde,  which  also  was  based  on  the 
1962  USPHS  standards,  was  set  at  1.4 
mg/L  to  2.4  mg/L  (twice  lo  the  optimum 
range  of  0.7  mg/L  to  1.2  mg/L)  and 
varied  according  to  the  average 
maximum  temperatures  of  the  areas 
served  by  the  public  water  systems.  At 
that  time,  EPA  considered  the  use  of  a 
temperature  scale  for  fluoride  to  be 
appropriate  "because  of  studies 
available  on  the  fluoride-temperature 
relationship  and  because  there  is  a 
small  margin  with  fluoride  between 
beneficial  levels  and  levels  that  cause 
adverse  health  effects"  (40  FR  59566. 
59576;  December  24.  1975). 

Thus,  both  the  original  interim  MCL 
for  fluoride  in  public  drinking  water 
systems  and  the  current  quality 
standard  for  fluoride  in  bottled  dnnking 
water  evolved  from  the  196:;  LTSPHS 
drinking  water  standanJa-  Both 
established  the  allowable  concentration 
of  fluoride  in  drinking  water  as  a 
function  of  the  average  maximum 
temperatures. 

II.  EPA's  Revised  Regulation 

Traditionally.  EPA  has  regulated 
fluoride  as  a  contaminant  In  public 
drinking  water  systems  and  has 
established  maximum  allowable  levels 
for  fluoride  on  the  basis  of  what  limits 
were  necessary  to  protect  the  public 
health.  EPA  has  previously  set  fluoride 
contaminant  levels  at  twice  the  optimum 
fluoride  concentrations  recommended 
by  USPHS.  Recently,  however.  EPA 


revised  the  MCL  fluoride  to  4.0  mg/L  a 
level  that  is  four  times  the  USPHS 
optimum  level  of  IS)  mg/L  for  an 
average  maximum  temperature  range  of 
5a4  'F.  to  63.8  "V.  In  addition.  EPA  set 
the  SMCL  at  2.0  mg/L  twice  the  USPHA 
optimum  level  of  10  mg/L. 

In  revising  its  drinking  water 
regulations.  EPA  reviewed  the  available 
data  concerning  the  effect  of  air 
temperature  on  drinking  water 
consumption  and  concluded: 

1.  The  available  data  are  insufficient 
to  quantitatively  incorporate 
temperature  in  drinking  water 
rngulahons  (50  FR  47142  at  47145: 
November  14, 1985): 

2.  Variations  in  temperature  do  not 
appear  to  significantly  affect  tap  water 
consumption  for  the  U.S.  population  as  a 
whole  (50  FR  471491;  and 

3.  Recently  developed  evidence  on  the 
temperature  and  regional  variations  in 
lap  water  consumption  does  not  suppori 
the  need  for  a  temperature  dependent 
national  drinking  water  standard  (SO  FR 
47150). 

EPA  also  pointed  out  that  "lt|he 
National  Academy  of  Sciences  did  not 
endorse  temperature  dependency  in 
their  recommendations  on  fluoride"  (50 
FR  471501. 

EPA  s  review  suggests  that  the  recent 
data  is  a  more  reliable  indicator  of  the 
relationship  between  temperature  and 
drinking  water  consumption  than  the 
original  data  upon  which  the 
temperature-dependent  fluoride 
regulation  was  baaed.  Thus.  EPA's 
revised  dnnking  water  regulations  for 
fluoride  no  longer  depend  upon 
variations  in  temperature. 

EPA  promulgated  the  current  MCL  of 
4  0  mg/L  for  fluoride  lo  protect  the 
public  health  against  the  adverse  effects 
of  crippling  skeletal  fluorosis  (51  FR 
11396  at  11401;  April  2. 1986).  Skeletal 
fluorosis  (osteofluorosis)  is  the  result  of 
prolonged  ingestion  of  excessive 
fluonde.  The  effects  of  skeletal  fluorosis 
range  from  asymptomatic  radiologic 
changes  lu  gross  crippling  changes  in  the 
bone  structure. 

EPA  has  determined  that  cosmetically 
objei-tionable  dental  fluorosis  may  occur 
as  a  result  of  exposure  to  elevated 
fluoride  levels  in  drinking  water  (51  FR 
11396.  11401;  April  2. 1966!.  Therefore. 
RPA  promulgjjted  a  SMCL  of  2.0  mg/L 
for  fluoride  in  public  drinking  water 
system.^  to  protect  the  public  welfare 
against  the  effects  of  dental  fluorosis. 

In  its  proposal  (50  FR  47154-47105). 
EPA  staled: 

EPA  believes  thai  the  foi  Tiailon  of 
cosmclicdily  objucUonable  ilental  fluorosis 
result!)  in  ntftniftcant  adverse  effects  un  public 
welhfT  *  ■  *  Obiectional  dpnial  fluorosis  is 
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a  discoloration  and/or  pilling  of  teeth  that  is 
caused  by  fluoride  exposures  dunng  Ihe 
teeth's  formation  m  the  gums  Dental 
fluoroBis  may  occur  when  a  child,  up  to  the 
age  of  9.  is  exposed  to  fluoride  levels  in 
drinking  water  greater  than  1  mg/L  possibly 
for  periods  as  short  as  6  months.  At 
concentrations  below  2.0  mg/L  dental 
fluorosis  usually  occurs  in  some  individuals, 
usually  In  a  mild  form  •  *  '. 

EPA  believes  that  a  number  of  persona 
hdve  discontinued  using  public  water 
avBiems  in  order  to  avoid  the  poBsibility  of 
tiieir  children  developing  dental  fluorosis. 
The  (EPAl  received  comments  *  *  • 
Euggt!Bting  that  bottled  water  was  being  used 
to  avoid  the  possibility  of  dental  fluorosis.  In 
addition.  (EPA)  believes  that  moderate  and 
severe  dental  fluorosis,  while  not  an  adverse 
health  effect  wUhin  the  meaning  of  the  Safe 
Dnnking  Water  Act,  is  an  adverse  effect  on 
public  welfare.  Mild  fluorosis  in  not 
considered  a  public  welfare  effect  since  it  ts 
not  usually  noticeable.  At  levels  of  20  mg/L 
and  above,  moderate  and  severe  denial 
fluorosis  is  likely  to  occur  in  a  significant  and 
increasing  portion  of  the  population  and  the 
(EPAl  IS.  therefore,  proposing  an  SMCL  for 
fluoride  of  2.0  mg/L  (50  FR  471 56  a!  47165-. 
November  14. 1985). 

In  the  preamble  to  the  final  rule  that 
promulgated  the  SMCL  EPA  explained 
(51  FR  11396  at  11401;  April  2. 1986); 

The  level  of  the  SMCL  was  set  based  upon 
a  balancing  of  Ihe  beneficial  and  undesirable 
effects  of  fluonde.  Epidemiological  studies  of 
dental  fluorosis  have  found  that 
approximately  2J)  mg/L  of  fluoride  in 
drinking  water  provides  significant  protection 
from  dental  caries  and  results  in  minimal 
occurrence  of  moderate  to  severe  dental 
fluorosis.  This  level  is  consistent  with 
recommendations  by  the  Surgeon  General,  an 
ad  hoc  committee  headed  by  the  Chief  Dental 
Officer  of  the  U.S.  Public  Health  Ser\'ice.  and 
Ihe  previous  MCL  which  was  based  on  this 
balance. 

Furthermore.  EPA  is  requiring 
community  water  systems  that  exceed 
the  SMCL  to  notify  their  consumers  of 
this  fact  EPA  reasoned:  "The  adverse 
effects  on  public  welfare  that  can  result 
from  water-related  objectionable  dental 
fluorosis  should  be  avoided  and  the 
public  should  be  informed  of  those 
effects  and  be  able  to  choose  to  take 
appropriate  action"  (53  FR  11396  at 
11401;  April  2. 1986).  Moreover,  the  EPA 
explained:  "(IJt  is  technologically 
feasible  for  systems  to  reduce  their 
fluoride  levels  to  2.0  mg/L"  (51  FR 
11401). 

III.  FDA  Proposal 

Traditionally.  FDA  has  regulated 
fluoride  in  bottled  water  by 
distinguishing  fluoride  that  naturally 
occurs  in  the  water  source  from  fluoride 
that  is  intentionally  added  to  provide 
the  dental  health  benefit  of  caries 
prevention.  Based  on  a  rationale  similar 
lo  that  of  EPA.  FDA  has  previously 


established  quality  standards  for 
naturally-occurring  fluoride  at  twice  the 
optimum  fluoridn  concentrations 
recommended  by  L'SPHS  However, 
where  bottled  water  is  fluoridated 
(supplemented  with  fluoride).  FDA  has 
followed  the  recommendation  of  USPHS 
and  has  limited  added  fluoride  by 
setting  quality  standards  equal  to  the 
upper  control  limits  established  by 
USPHS,' 

FDA  believes  that  the  SMCL  of  2.0 
mg/L  recently  promulgated  by  EPA  is 
the  appropriate  quality  standard  for 
fluoride  in  bottled  water  in  which  it  is 
naturally  occurring.  However,  where 
bottled  water  is  fluoridated.  FDA 
believes  that  the  fluonde  concentration 
should  not  exceed  1.3  mg/L  which  is  the 
recommended  L'SPHS  upper  control 
limit  corresponding  to  the  optimum  level 
of  10  mg/L 

These  levels  are  based  on  the  findings 
of  USPHS's  review  of  fluoride  in 
drinking  water.  In  1982.  at  the  request  of 
EPA.  Surgeon  General  C.  Everett  Koop 
established  an  internal  ad  hoc 
committee,  headed  by  the  Chief  Dental 
Officer  of  the  USPHS,  to  investigate  the 
effects  of  fluoride  ingested  through 
drinking  water  The  committee  defined 
the  optimum  concentration  of  fluoride  in 
drinking  water  as  "  *   *  *  that 
concentration  which  pro\'ides  the 
highest  level  of  protection  against  dental 
caries  consistent  with  a  minimal 
prevalence  of  clinically  obserx'able 
dental  fluorosis."  The  committee  found. 
in  part,  that  "jajs  the  natural  fluoride 
concentration  in  water  supplies 
increases  beyond  the  recommended 
optimum  an  increasing  percentage  of 
Individuals  exhibit  dental  fluorosis 
which  may  range  from  scarcely 
noticeable  color  change  to  confluent 
pitting  of  the  enamel  surface.  Whether 
and  to  what  extent  these  changes  are 
considered  cosmetically  objectionable  is 
subjective,  varying  by  individual  and 
community."  The  committee  also  found 
that  "[t]o  minimize  the  occurrence  of 
undesireable  cosmetic  effects,  it  is  most 
prudent  to  maintain  the  upper  limit  of 
fluoride  in  drinking  water  al  two  times 
the  recommended  optimum 
concentration." 

The  Surgeon  General  concurred  with 
the  findings  of  the  committee.  He  stated: 

|A1  one  concerned  about  the  total  well- 
being  of  the  individual  and  one  dedicated  to 
helping  people  avoid  impediments  to  their 


'  FDA'§  quality  standards  for  bottled  W8ler  under 
21  cnt  103.35  da  not  apply  lo  boltl*d  roinRral  water 
or  ftoda  wflter  (as  dpHneid  in  21  CFR  16S 175).  The 
ttottkd  water  quality  standards  in  21  CFR  103  35 
apply  only  to  t>ottled  water  that  is  introduced  or 
delivered  for  Uitroduction  into  inleratate  commerce 
However,  some  Stales  fuUow  the  Federal  bottled 
water  standards. 


reaching  their  maximum  potenlia!  in  society,  1 
cannot  condone  the  use  of  public  water 
supplies  that  may  causp  undesireable 
cosmetic  effects  to  teeth,  lusl  as  I  cannot 
condone  the  use  of  water  supplies  below  the 
optimum  concentralion  [of  fluonde]  because 
of  a  diminished  protection  against  denial 
caries  Therefore,  I  encourage  communities 
having  water  supplies  with  fluoride 
concentrations  of  over  two  limes  optimum  lo 
provide  children  up  to  age  nine  with  water  of 
optimum  fluoride  concentration  to  minimize 
the  risk  of  their  developing  esthetically 
objectionable  denial  fluorosis-  Furthermore.  I 
encourage  the  dental  profession  in 
communities  which  do  not  enjoy  the  benefitg 
of  an  opUmally  fluondated  drinking  water 
supply  lo  exercise  effective  leadership  in 
bnnging  Ihe  concentration  to  within  an 
optimum  level. 

Letter  from  Surgeon  General  Koop  to 
EPA  Deputy  Administrator  Hernandez. 
|uly  30. 1982. 

In  1964.  the  Surgeon  General  cited  his 
earlier  letter  of  July  30. 1962.  and  stated: 
"My  recommendations  about  the 
advisability  of  limiting  fluoride 
concentrations  to  twice  the  optimum  in 
order  to  avoid  unsightly  dental  fluorosis 
still  pertain."  Letter  from  Surgeon 
General  Koop  to  EPA  Administrator 
Ruckelshaus.  |anuar\'  23.  1984. 

The  agency  believes  that  quality 
standards  should  preclude  significant 
adverse  effects,  whether  to  the  public 
health  or  the  public  welfare,  to  the 
extent  possible.  Establishing  a  quality 
standard  of  2.0  mg/L  for  fluoride 
naturally  present  in  bottled  water  is 
consistent  with  the  current  position  of 
the  Surgeon  General.  Tliis  proposed 
quality  standard  is  the  same  as  the 
SMCL  for  fluoride  in  drinking  water 
established  by  EPA,  A  quality  standard 
of  2,0  mg/L  for  fluoride  naturally  present 
in  bottled  water  will  minimize  the 
occurrence  of  moderate  and  severe 
dental  fluorosis  in  children  who  might 
use  bottled  water  as  their  primary 
source  of  dnnking  water  and  will  also 
protect  individuals  from  the  other 
adverse  effects  (e.g..  crippling  skeletal 
fluorosis)  of  excessive  fluoride 
ingestion. 

Furthermore,  the  agency  believes  that 
it  is  inappropriate  for  the  quality 
standard  for  fluoride  intentionally 
added  to  bottled  water  to  be  set  al  a 
level  that  is  significantly  higher  than  the 
optimum  level  of  1.0  mg/L  The  agency 
considers  the  purposeful  addition  of 
fluoride  to  bottled  water  significantly  in 
excess  of  the  optimum  level  to  be 
unnecessary  and  inappropriate,  because 
the  optimum  level  affords  high 
protection  against  dental  caries  while 
minimizing  the  presence  of  observable 
dental  fluorosis.  In  the  agency's  view, 
bottled  water  containing  added  fluoride 
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that  results  in  fluoride  levels 
significantly  m  excess  of  the  optimum 
level  18  inferior  m  quality.  Therefore,  the 
agency  is  proposing  1.3  rr.g/L  fluoride  as 
the  quality  standard  when  fluoride  is 
added.  By  proposing  this  level,  the 
agency  is  not  recommending  purposeful 
addition  of  fluoride  in  excess  of  the 
optimum  level  of  1.0  mg/L.  The  agency 
beiieves  that  the  slightly  higher  level  of 
1.3  mg/L  fluoride  is  an  acceptable 
variation  for  compliance  purposes 
because  it  is  the  recommended  USPHS 
upper  control  limit  corresponding  to  the 
1,0  mg/L  optimum  level. 

This  proposed  level  is  consistent  with 
the  current  position  of  the  Surgeon 
General.  It  is  also  consistent  with  the 
statement  by  EPA  that  "liln  setting  this 
secondary  standard.  EPA  is  not 
recommending  that  systems  which 
fluoridate  raise  the  levels  of  fluonde 
added  to  drinking  water  above  the 
current  recommendations  of  the  Center 
for  Disease  Control  (HHS.  1985)  (0.7-1.2 
mg/L)"  (51  FR  11396  at  11401).« 

Thus,  the  quality  standard  that  FDA  is 
proposing  v^ll  continue  to  distinguish 
between  bottled  water  that  contains 
naturally-occurring  fluoride  and  bottled 
water  that  contains  added  fluoride 

The  relationship  between  air 
temperatures  and  drinking  water 
consumption  was  evaluated  by  EPA 
when  it  revised  its  drinking  water 
regulations  EP.A  concluded  that  the 
available  data  did  not  demonstrate  a 
continued  need  for  a  temperature- 
dependent  national  drinking  water 
regulation.  FDA  has  no  information  that 
would  suggest  a  contrary  conclusion 
with  respect  to  temperature  and 
dnnking  water  consumption. 
Accordingly,  FDA  has  adopted  EPA's 
conclusion  concerning  the  effect  of  air 
tempera':;re  on  drinking  water 
consump'ion  and  is.  therefore,  proposing 
an  amended  quality  standard  for 
fiuonde  in  bottled  dr.nking  water  that  is 
not  temperature  dependent. 

L'nlike  the  current  quality  standards 
for  bottjpd  water,  the  proposed  quaUty 
standards  do  not  distinguish  between 
domestic  and  imported  bottled  waters. 
The  difference  in  fluoride  levels  in 
domestic  and  imported  bottled  water 
stemmed  from  the  temperature 
dependence  of  the  USPHS- 
recommended  control  limits  However. 
different  fluonde  standards  for  domestic 
and  imported  bottled  water  are  no 
longer  necessary  or  appropnate  because 
the  agency  is  proposing  to  remove 


■  The  0.7  mg/L  to  U  mj/L  rangB  rvcaaimended 
by  the  Cralen  for  Disease  ConlfVl  Is  bM«d  on  the 
USPHS  lemperrture-dependBftl  rmage  of  opliiman 
concentratkmt  of  fluorttf*  tn  drinking  wsler. 


temperature  dependence  from  the 
fluoride  quality  standard. 

As  noted  earlier.  EPA  is  requiring 
community  systems  whose  water 
exceeds  the  SMCL  of  2.0  mg/L  to  notify 
their  consumers  of  this  fact.  A  similar 
notice,  by  way  of  a  labeling  statement, 
is  required  under  21  CFR  103.35(0  for 
bottled  water  that  contains  fluoride  in 
excess  of  the  quality  standard.  Such 
bottled  water  is  substandard  in  quality. 
This  requiremeni  would  be  unaffected 
by  this  proposal  and  would  continue  tn 
effect 

In  conjunction  with  its  proposed 
amendment  of  the  quality  standard  for 
bottled  water.  FDA  is  proposing  to 
incorporate  by  reference  appropriate 
analytical  methodology  for  use  in 
determining  compliance  with  the  quality 
standard  for  fluoride  in  bottled  water. 
EPA  has  approved  and  listed  four 
fluoride  analytical  methods  in  the 
drinking  water  regulations  (see  40  CFR 
141.23(0(10}).  These  methods  are  (1) 
potentiometric  ion  selective  electrode, 
(2)  automated  ion  selective  electrode,  (3) 
coloriraetric  SPADNS;  with  distillation. 
and  (4)  automated  alizarin  fluoride  blue; 
with  distillation  (complexone).  FDA  has 
reviewed  these  methods  and  is 
proposing  in  21  CFR  103.35(d)(2)(ii)  to 
adopt  as  the  cunipliance  method  the 
potpntiomctric  ion  selective  electrode 
method:  413  B  Electrode  Method. 
"Standard  Methods  for  the  Examination 
of  Water  and  Wastewater."  16th  Ed. 
(1965).  The  agency  has  chosen  this 
method  because  of  its  simplicity  and 
because  of  the  general  availability  of  the 
analytical  equipment  needed  to  perform 
it.  FDA  has  no  objection  to  water 
bottlers  using  other  methods,  including 
the  three  other  ElPA-approved  methods, 
for  production  monilonng  purposes. 
Should  FDA  adopt  the  potentiometric 
ion  selective  electrode  method  as  its 
compliance  method,  it  wUl  use  this 
method  as  the  basis  for  its  enforcement 
activities.  Processors  frequently 
compare  the  analytical  method  of  their 
choice  to  FDA's  designated  enforcement 
method  and  use  their  method  of  choice 
as  they  see  fit. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24{b)tl)  thai  the  proposed 
amendment  of  the  quality  standard  for 
fluoride  in  bottled  drinking  water  is  an 
action  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
signiflcanl  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required.  The  agency  has  determined 
under  21  CFR  25.24(a)(ll]  that  the 
labeling  of  bottled  water  that  is  not  in 


compliance  with  the  quality  standard  as 
amended  in  this  proposed  rule  would 
also  be  excluded  from  further 
environmental  review. 

V.  Economic  Impact 

FDA.  in  accordance  with  the 
Regulatory  Flexibility  Act.  has 
considered  the  effect  thai  this  proposal 
would  have  on  small  entities  including 
small  businesses  and  has  determined 
that  the  ?:■  iposed  quality  standard  for 
fluoride  in  bottled  water  will  not  affect 
the  current  industry  practice  of  a 
substantial  number  of  large  and  small 
businesses.  Therefore.  FDA  certifies  in 
accordance  with  section  605|b)  of  the 
Regulatory  Flexibility  Act  that  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities  will 
derive  from  this  action. 

In  accordance  with  Executive  Order 
12291.  FDA  has  carefully  analyzed  the 
economic  effects  of  this  proposal  and 
has  determined  that  the  fmal  rule,  if 
promulgated,  will  not  be  a  major  rule  as 
defined  by  the  Order. 

VL  Comments 

Prior  to  publication  of  this  document. 
FDA  asked  USPHS  to  comment  on  it. 
USPHS  forwarded  the  request  for 
comment  to  the  National  Institute  of 
Dental  Research  (NIDR).  NIDR 
submitted  its  comments  in  a 
memorandum  to  the  Chief  Dental  Officer 
of  the  USPHS,  who  then  forwarded  the 
memorandum  to  FDA.  In  its 
memorandum.  NIDR  discussed  various 
aspects  of  the  fluoridation  of  water, 
including  the  possible  sacrifice  of  dental 
health  protection  which  might  arise  from 
the  primaiy  or  exclusive  use  of  fluoride- 
deficient  bottled  water.  The 
memorandum  from  NIDR  to  USPHS 
dated  May  23.  1988,  and  FDA's 
response,  and  a  memorandum  from  the 
Center  for  Food  Safety  and  Applied 
Nutrition  to  USPHS  dated  luly  1.  1988. 
may  be  seen  in  the  Dockets 
Management  Branch  (address  above). 

Interested  persons  may.  on  or  before 
November  15. 1988.  submit  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Adminialralion.  Rro. 
4-82.  StiOO  Fi.shers  Lane.  Rockville.  MD 
20857,  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  numl>er  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
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List  of  Subjects  in  21  CFR  Part  103 

Beverages,  Bottled  water.  Food  grades 
and  standards.  Incorporation  by 
reference. 

Therefore,  under  th«  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
Pari  103  be  amended  as  follows: 

PART  103-QUALITY  STANDARDS 
FOR  FOODS  WITH  NO  IDENTITY 
STANDARDS 

1.  The  authority  citation  for  21  CFR 
Part  103  is  revised  to  read  as  follows: 

Authority:  Sees.  401, 403.  701.  52  Stat.  1046- 
liWfl  as  amended.  1055-1056  as  amended  by 
70  Sifil.  919  and  72  Stat.  IMfi  [21  U5.C  341. 

343,  371):  21  CFR  5.10. 

2.  Section  103.35  is  amended  by 
revising  paragraphs  (d)(2}(i)  and 
(d)(2)(ii),  adn  by  removing  paragraphs 
(dj(2i(iii)  and  (d)(2)(iv|  to  read  as 
follows: 

S  103.35    Bottied  watar. 


(dl  *   •  * 

(2l(i)  Bottled  water,  when  a  composite 
of  analytical  units  of  equal  volume  from 
a  sample  is  examined  by  the  methods 
described  in  paragraph  [dK2)(ii)  of  this 
section,  shall  not  contain  the  following 
inorganic  chemical  substances  in  excess 
of  the  concentrationa  specified  below: 


InorginM:  chemical  subatancM 


Fluontto  (naturally   occumng,   contair^ 

no  addtd) 

Ftuorida  <oantiinlng  any  aditBdl 


Concen- 

tratior 


2.0 
1-3 


(If)  Analyses  conducted  to  determine 
compliance  with  paragraph  (d)(2)(i)  of 
this  section  shall  be  made  in  accordance 
with  the  following  methods  (listed 
alphabetically  by  subject  inorganic 
substance): 

FIuonde/Beclrode  Method:  413  B  Hectrods 
Method.  "Standard  Methodi  for  the 
Examination  of  Water  and  Wastewater."  16th 
Ed.  (1985).  which  ix  incorporated  by 
reference.  Copies  of  the  meliiod  may  t>e 
obtained  from  the  Division  of  Food  Chemistry 
and  Technology  (HFF-410).  Cenler  for  Food 
Safety  and  Applied  Nutritioa  200  C  St.  SW., 
Washinston,  DC  20204.  Copies  of  the  method 
are  available  for  inspection  at  the  Office  of 
the  Federal  Register.  1100  L  Street  NW.. 
Washington.  DC  20408. 


Dated:  August  23.  IMti. 
Frank  E.  Youog, 

CammisstonorofFoodandOniffi. 
[FR  Doc,  6»-2112ft  Filed  9-15-88;  8:45  am] 

BtLUM  CODE  «1fO-01-« 


21  CFR  Part  1S4 

[Docket  Nos.  820-0207,  B«M>506.  and 

87P-0199) 

Rapeseed  Oil:  Revision  of  Common  or 
Usual  Name 

AGENCY;  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
revise  its  regulations  (21  CFR 
184.1.555(c)}  to  recognize  "canola  oil"  as 
the  alternate  common  or  usual  name  of 
low  erucic  acid  rapeseed  oil.  This 
proposal  responds  to  a  citizen  petition 
submitted  by  the  Canola  Council  of 
Canada  and  a  request  for  advisory 
opinion  from  the  Canadian  Government, 
both  of  which  support  the  use  of  the 
term  "canola  oil."  It  also  responds  to  a 
citizen  petition  from  the  American 
Soybean  Association  which  objects  to 
the  use  of  this  term. 
date:  Written  comments  by  November 
15.  1986. 

address:  Written  comments  to  the 
Hockets  Management  Branch,  HFA-305. 
Food  and  Dmg  Administration.  Rm.  4- 
62,  5600  Fishers  Lane.  Rockville  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT. 
Kennon  M.  Smith.  Conler  for  Food 
Safety  and  Applied  Nutrition  (HFF-302). 
Food  and  Drug  Administration.  200  C 
Street  SW..  Washington.  DC  20204.  202- 
485-0162. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

Edible  oil  has  been  extracted  from 
rapeseed  and  used  for  centuries  as  a 
cooking  oil  and  a  food.  Oil  prepared 
from  rapeseed  before  1971  contained 
high  levels  of  a  fatty  add  known  as 
erucic  acid.  Although  rapeseed  oil  has  a 
long  history  of  use.  it  was  not  generally 
used  in  the  Umted  Stales  before  1977 
because  of  its  high  erucic  acid  content 
(30  to  60  percent).  Erucic  acid  from 
rapeseed  oil  has  been  associated  with 
cardiac  lesions  in  animal  studies.  As  a 
result,  high  erucic  acid  rapeseed  oil  has 
never  been  used  as  an  edible  oil  in  the 
United  States. 

The  low  emcic  acid  variety  of  the 
rapeseed  plant  and  the  oil  produced 
from  this  variety,  were  developed 
through  close  collaboration  between  the 
Canadian  Government  and  the 


Canadian  agricultural  sector.  The  oil 
contains  very  low  levels  of  erucic  acid 
(well  below  2  percent).  The  Canadians 
have  referred  to  the  variety  of  rapeseed 
containing  this  low  level  of  erucic  acid 
as  "canola,"  and  efforts  were  made  by 
the  government  of  Canada  to  establish 
"canola  oil"  as  the  common  or  usual 
name  for  the  oil  from  this  variety  of 
rapeseed.  The  Canadian  Government 
supported  development  of  canola  and 
pursued  its  GRAS  affirmation  m  the 
United  States  for  numerous  economic 
and  public  health  reasons  (e  g..  the  plant 
floiinshes  in  northi'm  latitudes,  is 
resistant  to  drought,  and  produces  an  oil 
that  has  highly  desirable  technical  and 
nutritional  properties). 

Before  publication  of  the  notice  of 
filing  of  Canada's  GRAS  petition  for  the 
oil.  the  Assistant  Deputy  Minister  for 
Repearch  of  Agriculture  Ctinada  raised 
with  FDA  the  question  of  appropnate 
nomenclature  for  purposes  of  ingredient 
labeling.  He  sought  acceptance  by  FDA 
of  "canola  oil"  because,  he  asserted, 
that  term  had  gained  widespread 
consumer  acceptance  through  its 
extensive  use  on  food  labels  in  Canada 

In  a  letter  dated  (une  4. 19a2.  FDA 
responded  that  the  agency  had  decided 
to  use  the  term  "low  erucic  acid 
rapeseed  oil"  in  its  forthcoming  GRAS 
affirmation  proposal.  This  response 
staled  that  the  term  "rapeseed  oil"  had 
already  been  used  in  the  existing  FDA 
regulation  permitting  limited  uses  of 
fully  hydrogenated  rapeseed  oil  end 
fully  hydrogenated  superglycerinated 
rapeseed  oil  (21  CFR  1B4.15551.  and  that 
the  term  "low  erucic  acid"  was  an 
appropriate  modifier  of  the  term 
"rapeseed  oil"  in  the  case  of  the  low 
erucic  acid  variety.  The  agency  noted 
that  the  term  "low  erucic  acid  rapeneed 
oil"  had  been  adopted  by  the  Codex 
Alimentarius.  and  that  the  term  "canola 
oil"  did  not  have  meaning  to  consumtrs 
In  the  United  States.  FDA  stated  that  it 
would  not  object  to  the  use  of  the  term 
"canola  oil"  in  parentheses  following 
the  term  "low  erucic  acid  rapeseed  oil" 
in  the  ingredient  declaration  on  food 
labels. 

In  addition.  FDA  staled  that  it  would 
reconsider  use  of  the  term  "canola  oil" 
as  a  common  or  usual  name  if:  (1)  T^e 
common  name  of  the  plant  source  from 
which  the  low  erucic  acid  oil  is  derived 
was  formally  changed  to  "canola."  end 
(2)  consumer  recognition  of  the  term 
"canola  oil."  through  its  appearance  in 
parentheses  on  U.S.  food  labels,  was 
demonstrated. 

In  response  to  a  petition  filed  by 
-Agriculture  Canada  |47  FR  35M2;  August 
13, 1382),  FDA  proposed  to  afiirm  as  ^ 
GRAS  the  use  of  rapeseed  oil  in  which 
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erucic  acid  makes  up  no  more  than  2 
percent  of  the  total  fatty  acid  content. 
Subsequently,  the  agency  established 
"low  erucic  acid  rapeseed  oil"  as  the 
name  of  Ihe  product  in  the  final  rule 
published  in  the  Federal  Register  of 
January  26.  1985  (50  FR  3745). 

II.  Requests  tor  Action 

A.  Agriculture  Canada  Request  for 
Advisory  Opinion 

In  December  1965.  the  Research 
Branch  of  Agriculture  Canada  submitted 
to  FDA  a  request  for  an  advisor>' 
opinion  that  "canola  oil"  may  be  used 
byitself  in  ingredient  statements  to 
declare  the  presence  of  the  low  enicic 
acid  variety  of  rapeseed  oil  In  the  food. 
By  deciding  to  propose  to  amend  21  CFR 
l&4.1555{cl.  FDA  is  proceeding  in  a  way 
that  renders  that  request  for  an  advisory 
opinion  moot,  FDA  understands  that 
Agriculture  Canada,  which  supports  the 
agency's  proposed  action,  withdraws  its 
request  for  advisory  opinion. 

B  American  Soybean  Association 
Citizen  Petition 

In  December  1966.  the  American 
Soybean  Association  (AS.A)  petitioned 
FDA  to  prohibit  use  of  the  term  "canola 
oi!"  anywhere  on  food  labels  ([•'DA 
Docket  No.  a6P-0506;CP),  The  petition 
from  .ASA  sought  to  amend  21  CFR 
101.4(b)(14)  by  inserting  the  following 
statement:  "The  name  Canola  or  Canola 
Oil  shall  not  be  listed  as  an  ingredient 
on  a  food  label."  The  petition  also 
requested  that  the  agency  send 
regulatory  letters  to  any  concern  that 
uses  "canola"  or  canola  oil '  on  the  label 
and  to  lake  regulatory  action  if 
correction  is  not  made. 

In  support  of  the  action  requested  in 
i's  Citizen  petition.  ASA  stated: 

1.  21  CFR  184.1555  does  not  mention 
the  term  "canola  oiL" 

2.  The  term  "canola  oil"  is  not 
interchangeable  with  the  term  "low 
eracic  acid  rapeseed  oil." 

3.  The  term  "canola  oil"  represents 
rapeseed  oil  with  a  5  percent  enicic  acid 
content  under  Canadian  standard.i. 
whiie  the  term  "low  erucic  acid 
rapeseed  oil"  as  defined  by  FDA  is 
expressly  limited  to  a  2  percent  erucic 
ac'.d  content. 

4.  21  CFR  101.4(b)(14)  requires  that 
"each  individual  fat  and/or  oil  *  *  ' 
shall  be  declared  by  its  specific  common 
or  usual  name  '  '  *." 

5.  Food  labels  using  "canola  oil"  in 
conjunction  with,  or  as  a  substitute  for, 
"low  erucic  acid  rapeseed  oil"  are 
therefore  misbranded 

The  agency  finds,  however,  that  the 
requirements  of  21  CFR  101.4(a)  and 
(b)(14)  and  184.1555(c)  would  be  met  if 


the  term  "canola  oil"  is  formally 
adopted  as  the  alternate  common  or 
usual  name  for  low  erucic  acid  rapeseed 

Oil. 

The  ASA  petition  also  asserts  thai  the 
canola  seed  defined  by  the  Canadian 
Standards  has  a  maximum  of  5  percent 
erucic  acid.  Thus,  oil  from  these  seeds 
would  exceed  the  2  percent  maximum 
specified  m  21  CFR  l&4.1555(c).  FDA  is 
aware  that  the  original  Canadian 
definition  of  "canola  oil"  included  the  5 
percent  cnlerion.  However,  the 
Canadian  Government  has  since 
lowered  the  limit  of  erucic  acid  allowed 
in  canola  oil  to  2  percent.  Letter  (o  Dr.  F. 
Young  from  A.  O.  Olson,  Assistant 
Deputy  Minister,  Research.  Agriculture 
Canada.  February  3, 1987.  Therefore. 
there  is  no  conflict  between  the 
Canadian  definition  of  "canola  oil"  and 
the  American  definition  of  "low  erucic 
acid  rapeseed  oil." 

FDA  has  carefully  considered  the 
ASA  petition.  For  the  reasons  set  forth 
in  this  document,  the  agency  has 
tentatively  concluded  that  the 
appropriate  course  of  action  is  to 
propose  to  adopt  "canola  oil"  as  an 
alternate  common  or  usual  name  for  low 
erucic  acid  rapeseed  oil  and  to  deny  the 
ASA  pebtion. 

C  Canola  Council  of  Canada  Citizen 

Petition 

In  |une  1967,  Canola  Council  of 
Canada  (CCC)  petitioned  FDA  lo  amend 
21  CFR  184.1555(c)  lo  subsitule  the  term 
"canola  oil"  for  the  term  "low  erucic 
acid  rapeseed  oil"  as  the  appropriate 
nomenclature  for  the  vegetable  oi! 
whose  GRAS  status  is  affirmed  by  that 
regulation  (FDA  Docket  No.  87P-019e/ 
CP).  Although  CCC  recognized  that 
American  consumers  would  likely  have 
a  limited  understanding  of  the  term 
"canola  oil."  they  also  contended  thai 
these  consumers  would  hkewise  have 
limited  familiarity  with  the  term  "low 
erucic  acid  rapeseed  oil"  based  upon 
limited  earlier  usage  in  the  United 
States. 

In  suport  of  the  action  requested  in  its 
citizens  petition.  CCC  stated  the 
following  reasons: 

1.  "Canola"  is  the  legally  and  factually 
correct  term  for  the  plant  source  of  the 
oil  in  Canada,  the  country  where  W  is 
grown,  and  it  is  the  name  commonly 
used  by  the  those  who  produce  and 
distribute  canola  products  in  the  United 
States, 

2.  "Canola"  is  firmly  established  as 
the  common  name  for  the  oi)  among 
consumers  in  Canada,  and  there  should 
be  consistency  between  Canada  and  the 
United  States  in  the  naming  of  this  oil. 
which  is  a  large  and  growing  item  of 
commerce  between  the  two  countries. 


3.  Consistency  in  nomenclature  is 
desirable  as  a  matter  of  common  sense; 
it  simply  does  not  make  sense  for  a  food 
ingredient  to  be  named  differently  in  the 
two  countries. 

4.  Consistency  in  nomeclature  is 
necessary  to  avoid  confusion  among 
consumers  about  the  identity  of  the  oil. 

5.  Consistency  in  nomenclature  is 
desirable  to  avoid  unintended  barriers 
to  trade  between  the  two  countries. 

6.  The  term  "low  erucic  acid  rapeseed 
oil"  is  unrecognizable,  unappealing,  and, 
to  many  consumers,  affirmatively 
distasteful.  Consequently,  some  U.S. 
food  processors  and  distributors  are 
reluctant  to  begm  marketing  food 
products  that  contain  this  oil. 

7.  "Low  erucic  acid  rapeseed  oil"  will 
never  gain  recognition  and  acceptance 
in  both  countries,  but,  with  FDA 
acquiescence,  "canola  oil"  most  readily 
will. 

FDA  acknowledges  that  "canola  oil" 
is  the  preferred  nomenclature  and  has 
been  formally  adopted  by  the  industry 
and  the  Government  of  Canada.  The 
agency  recognizes  the  importance  of 
consistency  in  nomenclature  between 
two  neighboring  countries  engaged  in 
mutual  commercial  trade.  FDA  believes 
that  such  consistency  promotes  free 
trade  and  Improves  consumer 
understanding.  Further,  based  on  its 
consideration  of  available  information, 
the  agency  believes  that  the  term 
"canola  oil"  is  the  name  preferred  by 
industry,  and  the  name  that  would  be 
most  favorably  perceived  and  easily 
understood  by  all  consumers. 

in.  DiacusaioD 

A.  Nomenclature  and  Usage  in  Canada 

The  Canadian  Government  amended 
its  regulations  promulgated  under 
Canada's  Seeds  Act  to  define  "canola," 
In  pertinent  part,  as  follows;  "Canola" 
means  the  seed  of  the  species  Brassica 
napus  or  Brassica  cawpestris.  the  oil 
component  of  which  seed  contains  less 
than  2%  erucic  acid  "  '  '. 
This  deRnition  was  published  in  the 
Canada  Gazette  (Canada's  equivalent  of 
the  Fedaral  Register]  on  February  18. 
1987.  The  effect  of  this  amended 
regulation  was  to  make  "canola"  the 
formal,  legal  name  in  Canada  for  the 
plant  source  from  which  low  erucic  acid 
food-grade  oil  is  derived- 
Canada  also  amended  its  regulations 
under  the  Agricultural  Products 
Standards  Act  and  the  Feeds  Act  to  (1) 
adopt  "canola"  as  the  sole  legal  name 
for  the  oil  and  meal  products  of  the  low 
erucic  acid  variety  of  rapeseed 
(previously  "low  erucic  acid  rapeseed 
oil/meal"  had  been  permissible 
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alternatives  to  "canola  oil/meal")  and 
(2)  reduce  the  permissible  level  of  erucic 
acid  in  these  articles  from  5  to  2  percent, 

The  latter  change  brought  Canada's 
legal  definiliun  of  "canola  oil"  into 
conformity  with  the  2  percent  erucic 
acid  limitation  in  FDA's  GRAS 
affu-malion  regulation  for  low  erucic 
acid  rapeseed  oil.  The  canola  grown  in 
Canada  has  since  the  1970*s  consistently 
yielded  oil  containing  less  than  2 
percent  erucic  acid.  T^e  levels  today 
range  from  0.3  to  1.2  percent,  with  the 
average  level  being  0.6  percent. 

The  result  of  these  developments  is 
that  "canola"  is  now  the  term 
recognized,  both  legally  and  as  a  matter 
of  common  parlance,  to  describe  the  low 
erucic  acid  variety  of  rapeseed  in 
Canada  Since  the  development  of  this 
variety  of  rapeseed,  Canada  has  been 
the  world's  leading  producer  of  this 
commodity  and  the  source  of  virtually 
all  of  the  oil  sold  in  the  United  Stales  as 
"low  erucic  acid  rapeseed  oil  (canola 
oil)"  under  FDA's  GRAS  affinnaiion 
regulation. 

B.  Nomenclature  and  Usage  in  the 
United  States 

When  FDA  promulgated  its  GRAS 
affirmation  regulation  for  low  erucic 
acid  rapeseed  oil,  the  term  "canola"  had 
not  been  used  in  the  United  States  and 
thus  could  not  be  said  to  be  a  common 
or  usual  name  of  the  product.  In  fact, 
there  was  no  established  name 
whatsoever  in  the  United  Slates  at  that 
lime  for  this  low  erucic  acid  rapeseed  oil 
because  it  has  not  been  sold  in  this 
country  under  any  name.  It  was 
therefore  appropriate  for  FDA  to  adopt 
in  its  GRAS  affirmation  regulation  a 
technical  name,  building  upon  the 
existing  nomenclature  for  the  other,  high 
erucic  acid  rapeseed  oils.  Consequently, 
the  agency  adopted  "low  erucic  acid 
rapeseed  oil." 

In  reliance  on  the  1985  GRAS 
rtffuTnation  and  FDA's  June  1982  letter, 
foreign  and  domestic  companies  abke 
have  been  marketing  low  erucic  acid 
rapeseed  oil  products  in  the  United 
States,  and  they  have  been  declaring 
"canola  oil"  in  parenthesis  in  the 
ingredient  statement  following  the 
required  terminology  "low  erucic  acid 
rapeseed  oil."  Because  both  terms  have 
been  consistently  used  together  on 
products  marketed  in  the  United  Slates, 
American  consumers  purchasing  low 
erucic  acid  rapeseed  oil  products  have 
had  an  opportunity  to  become  familiar 
with  the  term  "canola  oil."  In  addition  to 
product  labeling  (see,  for  example, 
Puntan  vegetable  oil  or  Lance  cheese 
and  cracker  snack),  the  term  "canola 
oil"  has  been  widely  used  in  articles 
about  this  product,  including  articles  in 


the  Los  Angoles  Times  ("Does  Your 
Body's  Engine  Need  an  Oil  Change?," 
March  10, 1987);  Portland  Oregonian 
(FOODday  Supplement  article  "  'Canola' 
loins  Ever  Expanding  Oil  List,"  April  7. 
1987);  Shape  Magazine's  "Sav^-y 
Shopper"  column  ("Fight  Fat  with  Fat," 
July  1987);  HMS  Health  Utter  ( 'Into  the 
Frying  Pan."  November  1987);  Food 
Processing's  "Spotlight  on  Ingredients" 
column  ("Canola/LEAR  Oil — Low  in 
Saturated  Fat."  November  1987);  Family 
Circle's  "Nutrition  Update"  column 
( "Fats  and  Oils;  How  to  Choose.  Which 
to  Use."  March  15. 1968);  and  a  Nation's 
Restaurant  News  product  advertisement 
(March  21. 1988). 

Given  the  widespread  use  of  the  terms 
"low  erucic  acid  rapeseed  oil"  and 
"canola  oil"  together  to  describe  this 
product.  FDA  finds  that  these  terms  are 
roughly  on  equal  footing  among  U.S. 
consumers.  Therefore,  the  agency  is 
proposing  to  formally  establish  the  term 
"canola"  as  an  alternate  common  and 
usual  name  for  the  rapeseed  plant 
variety  from  which  low  erucic  acid  oil  is 
derived.  FDA  believes  thai  the  following 
additional  factors  support  this  proposal: 

(1)  "Canola"  is  the  legally  and 
factually  correct  terra  for  the  plant 
source  of  the  oil  in  Canada,  the  country 
that  developed  the  plant  variety  and 
wherein  it  is  primarily  grown.  It  is  the 
name  commonly  used  by  those  who 
produce  and  distribute  low  erucic  acid 
rapeseed  (canola)  products  in  the  United 
States.  Thus,  adoption  of  this  name  by 
FDA  would  simply  reflect  the  current 
practice  within  the  food  industry. 

(2)  The  term  "canola  oil"  has  been 
increasingly  used  on  product  labeling 
and  advertisements  and  frequently 
published  in  various  newspapers  and 
magazines.  Therefore,  FDA  tentatively 
concludes  that  smce  it  issued  its  letter 
to  Agriculture  Canada  in  1982,  the 
American  consumer  has  been 
increasingly  exposed  lo  the  lerm 
"canola  oil."  and  that  such  exposure  is 
adequate  to  allow  the  American 
consumer  to  recognize  and  understand 
the  term.  FDA  also  believes  that  the 
term  "canola  oil"  will  probably  be  more 
acceptable  to  both  industry  and  the 
consumer  than  "low  erucic  acid 
rapeseed  oil". 

(3)  FDA  is  not  aware  of  any  particular 
advantage  in  using  "low  erucic  acid 
rapeseed  oil"  instead  of  "canola  oil"  in 
terms  of  current  consumer  acceptance  or 
of  informing  the  consumer.  In  fact, 
during  the  brief  history  of  use  of  this  oil 
in  the  United  States,  both  terms  have 
almost  invunably  been  used  together  to 
describe  the  product.  Thus,  the  agency 
would  expect  no  loss  of  information  to 
consumers  if  use  of  the  term  "canola  oil" 


IS  permitted  to  be  used  by  itself  as  the 
common  or  usual  name  of  the  ingredient. 

(4)  "Canola"  is  firmly  established  as 
the  common  name  for  the  oil  among 
consumers  in  Canada,  and  it  is  desirable 
that  there  be  consistency  between 
Canada  and  the  United  States  in  the 
naming  of  this  oil.  Consistency  is  also 
necessary  to  avoid  confusion  among 
consumers  about  the  identity  of  the  oil. 

IV.  Conclusion 

Based  on  the  information  and 
tentative  conclusions  discussed  above. 
FDA  proposes  lo  amend  21  CFR 
184.15.S5[cl(11  of  the  regulations 
governing  GRAS  food  substances  to 
provide  for  the  use  of  the  term  "canola 
oil"  as  an  alternate  common  or  usual 
name  of  the  substance  currently 
described  in  this  regulation  as  "low 
erucic  acid  rapeseed  oil." 

"Low  erucic  acid  rapeseed  oil"  has  no 
particular  advantage  over  "canola  oil" 
in  terms  of  current  consumer 
acceptance.  There  will  thus  be  no  loss  to 
consumers  if  FDA  acknowledges  the 
permissibility  of  using  "canola  oil"  by 
itself  as  the  name  of  the  ingredient.  The 
agency  notes  that  no  other  vegetable  oil 
is  required  to  be  identified  in  terms  of  a 
particular  technical  characteristic. 

V.  Environniental  bnpaci 

Before  promulgating  its  GRAS 
affirmation  regulation  on  "low  erucic 
acid  rapeseed  oil."  FDA  conducted  an 
environmental  assessment  and  issued  a 
finding  of  no  significant  impact.  This 
finding  look  into  account  that  the  oil 
was  intended  to  replace  other  vegetable 
oils  already  in  use  and  that  there  was  no 
quantitative  limit  on  its  use  (the  only 
restriction  being  that  the  oil  not  be  used 
in  infant  foi-mula).  This  proposed 
amendment  to  the  regulation  affects 
only  the  name  of  the  ingredient  for 
labeling  purposes  and  changes  none  of 
the  facts  or  assumptions  that  were  the 
basis  for  FDA's  finding  of  no  significant 
impact.  The  agency  has  determined. 
pursuant  to  21  CFR  25.24(a)(n).  that  this 
proposed  action  is  of  a  type  that  does 
not  result  in  the  production  or 
distribution  of  any  substance  and  will 
not  result  in  the  introduction  of  any 
substance  into  the  environment. 
Therefore,  neither  an  envtronmentai 
assessment  nor  an  environmental 
impact  statement  is  required. 

VI.  Economic  Impact 

In  accordance  with  Executive  Order 
12291.  FDA  has  analyzed  the  economic 
effects  of  this  proposal  and  has 
determined  that  if  a  fmal  rule  is 
promulgated,  it  will  not  be  a  major  rule 
under  the  order.  In  reviewing  the  cost 
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associated  wt'.h  the  implementdtion  of 
the  proposed  amendment  of 
5  184.15551cl,  FDA  has  i^etermined  that 
the  cost  of  switching  to  an  alternative 
name  would  be  essentially  nonexistent 
because  there  is  no  requirement  that  it 
be  done.  Thus  this  proposed  action  will 
not  have  a  Signincant  economic  impact 
on  manufacturers.  The  threshold 
assessment  supporting  this  finding  is  on 
file  with  the  Dockets  Management 
Branch  [address  above),  For  these 
reasons,  the  agency  certifies  that 
according  to  the  Regulatory  Flexibility 
Act  fPub  L  96-354)  this  proposal,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  small  entities. 

The  agency  proposes  that  any  final 
rule  that  may  issue  based  upon  this 
proposal  will  become  effective  upon 
publication  m  the  Federal  Register. 
Moreover  the  agency  does  not  intend  to 
f-jke  reaviltiory  action  against  food 
products  labeled  in  reliance  on  this 
proposal  pending  completion  of  this 
rulemaking. 

Interested  persons  may,  on  or  before 
November  15. 1988.  submit  to  the 
Dockets  Management  Brunch  [address 
above!  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy 
Commf-nts  are  to  be  identified  with  the 
docket  number  found  in  brackets  m  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Ust  of  Subjects  in  21  CFR  Part  lft4 

Food  ingredients.  Generally 
recognized  as  safe  (GRAS)  food 
msredienis. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dnigs.  it  is  proposed  that 
Part  184  be  amended  as  follows: 

PART  184— DIRECT  FOOD 
SUBSTANCES  AFFIRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

1.  The  authority  citation  for  21  CFR 
Part  ia4  continues  to  read  as  follows: 

Authority;  Sees.  201[sl.  402.  409.  701. 
52  Stat,  1046-1047  as  amended,  1055- 
1056  as  amended.  72  Stat.  1784-1768  as 
amended  (21  US.C.  321(s).  342.  348.  371): 
21  CFR  5.10,  5.61. 

2  Section  184.1555  is  amended  by 
revising  the  first  sentence  in  paragraph 
ic)[l)  to  read  as  follows; 

§184.1555    RspflSMdo^l. 


[z\  Low  erucic  acid rapeseed  at!.  (1) 
Low  erucic  acid  rapeseed  oil,  also 
known  as  canola  oil,  is  the  fully  refined. 
bleached,  and  deodonzed  edible  oil 
obtained  from  certain  varieties  of 
Brasstca  napus  or  B.  campestris  of  the 
family  Crudferae.  *  '  ' 
■        •        •        •        • 

Dated:  September  9. 1968. 
)ohi]  M  Taylor, 

A  ttodote  Commissioner  for  fUgulatory 
Affairs. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[SW-FRL-3448-11 

Hazardous  Waste  Management 
System;  Identification  and  Llstir^g  of 
Hazardous  Waste:  Proposed  Exclusion 

AGENCY:  Environmental  Protection 

Agency. 

action:  Proposed  rule  and  request  for 

comment. 

SUWMARy:  The  En\'ironmentaI  Protection 

Agency  (EPA  or  Agency)  today  is 
proposmg  to  grant  a  petition  submitted 
by  Clay  Equipment.  Cedar  Falls.  Iowa, 
to  exclude,  on  a  one-time  basis,  certain 
solid  wastes  generated  at  its  facility 
from  the  lists  of  hazardous  wastes 
contained  m  40  CFR  261,31  and  261.32. 
This  action  responds  to  a  delisting 
petition  submitted  under  40  CFR  260.20. 
which  allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  268,  124. 
270,  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  under  40  CFR 
26022,  which  specifically  provides 
generators  the  opportunity  to  petition 
the  Administrator  to  exclude  a  waate  on 
a  "generator-speciric"  basis  from  the 
hazardous  waste  lists.  Today's  proposed 
decision  is  based  on  an  evaluation  of 
waste-speciHc  infonnation  provided  by 
the  petitioner, 

The  Agency  is  also  proposing  the  use 
of  a  fate  and  transport  model  and  its 
application  in  evaluating  the  waste- 
specific  information  provided  by  the 
petitioner.  This  model  has  been  used  in 
evaluating  the  petition  to  predict  the 
concentration  of  hazardous  constituents 
released  from  the  petitioned  waste,  once 
it  IS  disposed  of. 
DATES:  EPA  is  requesting  public 
comments  on  today's  proposed  decision 
and  on  the  applicabilty  of  the  fate  and 
transport  model  used  to  evaluate  the 
petition.  Comments  will  be  accepted 


until  October  31. 1988.  Comments 
postmarked  after  the  close  of  the 
comment  period  will  be  stamped  "late." 

Any  person  may  request  a  hearing  on 
this  proposed  decision  and/or  the  model 
used  in  Ilie  petition  evaluation  by  filing 
a  request  with  Joseph  Carra.  whose 
address  appears  below,  by  Octobers. 
1988.  The  req'iest  must  contain  the 
information  prescribed  in  40  CFR 
2«1201d|. 

ADDRESSES:  Send  three  copies  of  your 
comments  to  EPA-  Two  copies  should  be 
sent  to  the  Docket  Clerk.  Office  of  Solid 
Waste  (OS-305).  US.  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington,  DC  20460.  A  third  copy 
should  be  sent  to  jim  Kent.  Variances 
Section.  Assistance  Branch.  PSPD/OSW 
(OS~3431.  V  S.  Environmental  Protection 
Afir'ncy.  401  M  Street.  SW..  Washington, 
DC  20460,  Identify  your  comments  at  the 
top  with  this  regulatory  docket  number 
F-88-CFJ^J'-FFFFF'" 

Requests  for  a  hearing  should  be 
addressed  to  Joseph  Carra,  Director, 
Permits  and  Slate  Programs  Division. 
Office  of  Solid  Waste  IOS-.340J,  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washington.  DC  20460. 

The  RCRA  regulatory  docket  for  this 
proposed  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW..  (sub-basement), 
Washington,  DC  20460.  and  is  available 
for  viewing  from  9  00  a.m.  to  4:00  p.m.. 
Monday  through  Fridav.  excludmg 
Federal  holidays.  Call  (202)  475-9327  for 
appointments.  The  public  may  copy 
material  from  any  regulatory  docket  at  a 
cost  of  SO. 15  pf?r  page. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information,  contact  the 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346.  or  at  (202)  382-3000.  For  technical 
infonnation  concerning  this  notice, 
contact  Robert  Kayser,  Office  of  Solid 
Waste  (OS-343).  US.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington.  DC  20460,  1202)  382-4536. 
SUPPLEMENTARY  INFORMATION: 
I.  Background 
A.  Authority 

On  lanuary  IB.  1981.  as  part  of  its  final 
and  interim  final  regulations 
implementing  section  3001  of  RCRA. 
EPA  published  an  amended  list  of 
hazardous  wastes  from  non-specific  and 
specific  sources.  This  list  has  been 
amended  several  times  and  is  published 
in  40  CFR  261.31  and  261.32.  These 
wastes  are  listed  as  hazardous  because 
they  tj'pically  and  frequently  exhibit  one 
or  more  of  the  characteristics  of 
hazardous  wastes  identified  in  Subpart 
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C  of  Part  261  {i.e..  Ignilability. 
corrosivlty.  reactivity,  and  extraction 
procedure  (EP)  toxicity)  or  meet  the 
criteria  for  listing  contained  in  40  CFR 
261.11  (a)(2)  or  ia)(3). 

individuals  waste  streams  may  vary. 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be.  For  this  reason.  40  CFR 
§  I  280.20  and  260.22  provide  an 
f!Xclusion  procedure,  allowing  persons 
to  demonstrate  that  a  specific  waste 
from  a  particular  generating  facility 
should  not  be  regulated  as  a  hazardous 
waste. 

To  have  their  wastes  excluded, 
petitioners  must  show  that  wastes 
generated  at  their  facilities  do  not  meet 
any  of  the  criteria  for  which  the  wastes 
were  listed.  See  40  CFR  260.22(a)  and 
the  background  and  documents  for  the 
listed  wastes.  In  addition,  the 
Hazardous  and  Solid  Waste 
Amendments  (HSW.^j  of  1984  require 
th»>  Agency  to  consider  factors 
lincluding  additional  constituents)  other 
than  those  for  which  the  waste  was 
Hated,  if  there  is  a  reasonable  basis  to 
believe  that  such  additional  factors 
could  cause  the  waste  to  be  hazardous. 
Accordingly,  a  petitioner  also  must 
demonstrate  that  the  waste  does  not 
exhibit  any  of  the  hazardous  waste 
characteristics  {i.e..  ignitability. 
reactivity,  corrosivity,  and  EP  toxicity). 
and  must  present  sufficient  information 
for  the  Agency  to  determine  whether  the 
waste  contains  any  other  toxicants  at 
hazardous  levels.  See  40  CFR  260.22(a). 
42  U.SC.  6921(0.  and  the  background 
documents  for  the  listed  wastes. 
Although  wastes  which  are  "delisted"" 
{i.e..  excluded)  have  been  evaluated  to 
determine  whether  or  not  they  exhibit 
any  of  the  characteristics  of  a  hazardous 
waste,  generators  remain  obligated  to 
determine  whether  or  not  their  waste 
remains  non-hazardous  based  on  the 
hazardous  waste  characteristics. 
In  addition  to  wastes  listed  as 
hazardous  in  40  CFR  261.31  and  261.32. 
residues  from  the  treatment,  storage,  or 
disposal  of  listed  hazardous  wastes  and 
mixtures  conlainmg  hazardous  wastes 
ai.so  are  eligible  for  exclusion  and 
remain  hazardous  wastes  until 
excluded.  See  40  CFR  261.3(c)  and  (d)(2). 
The  substantive  standard  for  "delisting" 
a  treatment  residue  or  a  mixture  is  the 
same  as  previously  described  for  listed 
wastes. 


B.  Approach  Used  to  Evahiate  This 
Petition 

In  making  a  delisting  determination, 
the  Agency  evaluates  each  petitioned 
waste  against  the  listing  criteria  and 
factors  cited  in  40  CFR  261,nia)(21  and 
fa)(3).  If  the  Agency  believes  that  the 
waste  remains  hazardous  based  on  the 
factors  for  which  the  waste  was 
originally  listed.  EPA  will  proposed  to 
deny  the  petition.  If.  however,  the 
Agency  agrees  with  the  petitioner  that 
the  waste  is  non-hazardous  with  respect 
to  the  ongmal  listing  criteria.  EPA  then 
will  evaluate  the  waste  with  respect  to 
other  factors  or  criteria,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  The  Agency  considers 
whether  the  waste  is  acutely  toxic,  and 
considers  the  toxicity  of  the 
constituents,  the  concentration  of  the 
constituents  in  the  waste,  their  tendency 
to  migrate  and  to  bioaccumulate.  their 
persistence  in  the  environment  once 
released  from  the  waste,  plausible  and 
specific  types  of  management  of  the 
petitioned  waste,  the  quantities  of  waste 
generated,  and  any  other  additional 
factors  which  may  characterize  the 
petitioned  waste. 

The  Agency  is  proposing  to  use  such 
information  to  identify  plausible 
exposure  routes  for  hazardous 
constituents  present  in  the  waste,  and  is 
proposing  to  use  a  fate  and  transport 
model  to  predict  the  concentration  of 
hazardous  constituents  that  may  be 
released  from  the  petitioned  waste  after 
disposal  and  to  determine  the  potential 
impact  of  the  unregulated  disposal  of 
Clay  Equipments  petitioned  waste  on 
human  health  and  the  environment. 
Specifically,  the  model  wiU  be  used  to 
predict  compliance-point  concentrations 
which  will  be  compdred  directly  to  the 
health-based  levels  used  in  delisting 
decision-making  for  particular 
hazardous  constituents. 

EPA  believes  that  the  model 
represents  a  reasonable  worst-case 
waste  disposal  scenario  for  the 
petitioned  waste,  and  that  a  reasonable 
worst-case  scenario  is  appropriate  when 
evaluating  whether  a  waste  should  be 
relieved  of  the  protective  management 
constraints  of  RCRA  Subtitle  C.  Because 
a  delisted  waste  is  no  longer  subject  to 
hazardous  waste  control,  the  Agency  is 
generally  unable  to  predict  and  does  not 
control  how  a  waste  will  be  managed 
after  delisting.  Therefore,  EPA  currently 
believes  that  it  is  inappropriate  to 
consider  extensive  site-specific  factors. 
For  example,  a  generator  may  petition 
the  Agency  for  delisting  of  a  metal 
hydroxide  sludge  which  is  currently 
being  managed  in  an  on-site  landfill  and 


provide  data  on  the  nearest  drinking 
water  well,  permeability  of  the  aquifer, 
dispersivjties,  etc  If  the  Agency  were  to 
base  Its  evaluation  solely  on  these  site- 
spectfic  factors,  the  Agency  might 
conclude  that  the  waste,  at  that  specific 
location,  cannot  aflect  the  closest  well, 
and  the  Agency  might  grant  the  pelition. 
Upon  promulgation  of  the  exclusion, 
however,  the  generator  is  under  no 
obligation  to  continue  to  manage  the 
waste  at  the  on-site  landfill. 

In  fact,  it  is  likely  that  the  generator 
will  either  choose  to  send  the  delisted 
waste  ofT-siIe  immediately,  or  will 
eventually  reach  the  capacity  of  the  on- 
site  facility  and  subsequently  send  the 
waste  ofT-site  to  a  facility  which  may 
have  very  different  hydrogeological  and 
exposure  conditions. 

The  Agency  also  considers  the 
applicability  of  ground-wate  monitoring 
data  to  its  evaluation  of  delisting 
petitions.  In  this  case,  the  Agency 
determined  that,  because  Clay 
Equipment  is  seeking  a  delisting  for 
waste  contained  in  an  on-site  surface 
impoundment,  ground-water  momtonng 
data  collected  from  the  area  where  Clay 
stores  the  waste  are  necessary  to 
determine  whether  hazardous 
constituents  have  migrated  from  the  unit 
to  the  underlying  ground  water.  Because 
the  petitioned  waste  is  stored  on-site, 
ground-water  data  collected  from  Clay 
Equipment's  momtonng  welts  were 
compared  directly  to  the  levels  of 
regulatory  concern  for  particular 
hazardous  constituents  detected  in  the 
ground  water  and  will  help  to 
characterize  the  potential  impact  (if  any) 
of  the  unregulated  disposal  of  Clay 
Equipment's  petitioned  waste  on  hiunan 
health  and  the  environment. 

Finally,  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  specifically 
require  the  Agency  to  provide  notice 
and  an  opportunity  for  comment  before 
granting  or  denying  a  final  exclusioa 
Thus,  a  final  decision  will  not  be  made 
on  the  petition  proposed  today  until  all 
public  comments  (including  those  at 
requested  heanngs.  if  any)  are 
addressed. 

II.  Disposition  of  Petition 

Clay  Equipment  Corporation.  Cedar 
Falls,  Iowa 

1.  Petition  for  Exclusion 

Clay  Equipment  Corporation  (Clay), 
located  in  Cedar  Falls,  Iowa, 
manufactures  agricultural  equipment 
and  implements,  of  which 
approximately  99  percent  are  ferrous 
and  one  percent  stainless  steel.  Clay 
petitioned  the  Agency  to  exclude,  on  a 
one-time  basis,  wastewater  treatment 


3607: 


Federal  Register  /   Vol.  53,  No.  180  /  Friday.  September  Ifi.  1^88  /   Proposed  Rules 


sludges  contained  in  a  surface 
impoundment  that  has  not  been  m  use 
since  April  1984.  The  petitioned  wastes 
are  listed  as  EP.A,  Hazardous  Waste  No. 
F006 — "Wastewater  treatment  sludges 
from  electroplating  operations  except 
from  the  following  processes:  (1)  Sulfuric 
acid  anodizing  of  aluminum;  (2)  tin 
plating  on  carbon  steel:  (3)  zinc  plating 
(segregated  basis)  on  carbon  steel:  (4) 
aluminum  or  zinc-aluminum  plating  on 
carbon  steel;  (5)  cleaning/ stripping 
associated  with  tin,  zinc  and  aluminum 
plating  on  carbon  steel:  and  (6)  chemical 
etching  and  miUing  of  aluminum":  and 
EP.A  Hazardous  Waste  No.  F009— 
"Spent  stripping  and  cleaning  bath 
solutions  from  electroplating  operations 
where  cyanides  are  used  in  the 
process."  The  listed  constituents  of 
concern  for  FtX)8  are  cadmium. 
hexavalent  chromium,  nickel,  and  for 
F009  are  cyanide  fnomplexed  and  salts). 

Clay  petitioned  to  exclude  its  waste 
because  it  does  not  believe  that  t.he 
waste  meets  the  criteria  for  which  it  was 
listed.  Clay  also  bebeves  tha»  the  waste 
IS  not  hazardous  for  any  othfr  reason 
i.'.e.  there  are  no  additional  constituents 
or  factors  that  could  cause  the  waste  to 
be  hazardous).  Review  of  this  petition 
mctuded  consideration  of  the  original 
lasting  criteria,  as  well  as  the  additional 
fdctors  r(!quired  by  the  Hazardous  and 
Suhd  Waste  Amendments  of  1984.  See 
section  222  of  the  Amendments.  42 
I'  SC.  69211(1.  and  40  CFR  260.22(d)-i4). 
Today's  proposal  to  grant  this  petition 
for  delisting  is  the  result  of  the  Agency's 
evaluation  of  Clays  petition. 

2.  Background 

Clay  petitioned  the  Agency  to  exclude 
its  wastewater  treatment  sludge  in  May 
1986  and  subsequently  provided 
additional  mformaUon  to  complete  its 
petition.  Clay  submitted  (1)  a  detailed 
description  of  its  manufacturing  and 
wastewater  treatment  processes;  (2) 
results  from  total  constituent  analyses. 
EP  toxicity  analyses,  and  Oily  Waste  EP 
toxicity  analyses  for  the  EP  toxic  metals, 
nickel,  and  cyanide;  (3)  results  from 
total  constituent  analyses  for  total 
suinde;  (4)  results  from  total  oil  and 
grease  analyses  performed  on 
representative  waste  samples;  (5)  a  list 
of  all  the  raw  materials  used  in  both  the 
manufacturing  and  treatment  processes: 
and  (6)  results  from  testing  for  the 
characteristics  of  ignitability. 
corrosivity,  and  reactivity. 

For  a  nine-year  period  ending  in  April 
19ft4,  Clay  discharged  wastewater  into 
the  subject  surface  impoundment  from 
two  metal  finishing  operations.  The 
average  depth  of  the  wastewater  in  the 
impoundment  was  four  to  five  feet 
during  nonnal  plant  cperations.  At 


present  only  sludge  remains  in  the 
impoundment,  ranging  in  depth  from  fi.e 
feet  to  two  feet,  with  an  average  depili 
of  three  feet. 

Some  procedural  changes  m  the 
manufacturing  process  at  Clay's  Cedar 
Falls  facility  were  made  in  April  19&4. 
when  use  of  the  surface  impoundment 
was  discontinued.  Prior  to  that  time  the 
process  consisted  of  two  basic  metal 
finishing  operations.  The  first  operation 
entailed  galvanizing  followed  by 
chromate  conversion  coaling,  and  was 
operated  on  two  lines.  The  second 
operation  entailed  surface  preparation 
for  painting  and  paint  removal,  and 
operated  on  one  line. 

As  mentioned  above,  the  galvanizing 
and  chromate  conversion  coating 
processes  were  carried  out  on  two  lines, 
a  rack  line  and  a  barrel  line.  Each  of 
these  lines  consisted  of  three  basic 
process  units:  Cleaning,  galvanizing,  and 
chromate  conversion  coating.  The  rack 
galvanizing  and  chromate  conversion 
coating  line  operated  in  the  following 
sequence:  Caustic  (sodium  hydroxide) 
cleaning,  cold  rinsing,  add  [sulfuric 
acid)  pickling,  caustic  (sodium 
hydroxide)  cleaning,  zinc  plating, 
hypochlorite  bathing,  chrome  bright 
dipping,  water  nnsmg.  chrome  bright 
dipping,  and  hot  water  rinsing.  The 
barrel  galvanizing  and  chromate 
conversion  coating  line  operated  in  the 
following  sequence:  Caustic  (sodium 
hydroxide)  cleaning,  cold  water  rinsing, 
acid  [hydrochloric  acid)  pickling,  warm 
water  rinsing,  chrome  bright  dipping 
and/or  zinc  plating,  hot  water  nnsing. 
and  drying.  Clay  discharged  the  rinse 
waters  from  both  the  rack  and  the  barrel 
galvanizing/chromale  conversion 
coating  lines  directly  to  their  surface 
impoundment.  Additionally,  the  spent 
caustic  cleaning  solutions  and  the  spent 
acid  pickling  solutions  from  both  the 
rack  and  barrel  galvanizing  chromate 
conversion  coating  lines  were  combined 
for  neutralization  and  discharged  to  the 
surface  impoundment. 

The  paint  preparation  and  paint 
removal  process  operated  in  a 
phosphate  coating,  cold  water  nnsing, 
and  bonderizing  sequence.  Clay 
discharged  the  spent  phosphating 
solutions  and  the  cold  water  rinsate 
directly  to  their  surface  impoundment. 

To  collect  representative  samples 
from  surface  impoundments  tike  Clay's, 
petitioners  are  normally  requested  to 
divide  the  unit  into  four  quadrants  and 
randomly  collect  five  full-depth  core 
samples  from  each  quadrant.  The  five 
full-depth  core  samples  are  then 
composited  (mixed)  by  quadrant  to 
produce  a  total  of  four  composite 
samples  (per  impoundment).  See  'Test 


Methods  for  Evaluating  Solid  Wastes: 
Physical/Chemical  Methods,"  U.S.  EPA 
Office  of  Solid  Waste  and  Emergency 
Response.  Publication  SW-MB  (third 
edition).  November  1986,  and  "Petitions 
to  Delist  Hazardous  Wastes — A 
Guideline  Manual"  U.S.  EPA  Office  of 
Solid  Waste  (EPA/530-SW-003).  April 
1985. 

Clay  collected  sludge  samples  for 
initial  testing  in  September  1985. 
Sampling  of  the  surface  impoundment 
was  conducted  by  dividing  the  area  into 
four  quadrants,  each  of  which  was 
further  divided  into  grids  of  ten  square 
feet  and  numbered  sequentially.  Within 
each  quadrant,  five  grids  were  randomly 
selected  for  sampling,  and  a  full-depth 
core  sample  was  collected.  The  five  full- 
depth  core  samples  from  each  quadrant 
were  combined  to  form  one  composite 
sample  per  quadrant  for  a  total  of  four 
composite  samples.  These  initial 
samples  were  tested  for  EP  leachate 
concentrations  but  these  EP  results  were 
not  considered  in  this  petition 
evaluation  because  the  total  oil  and 
grease  content  of  the  waste  exceeded 
one  percent.  (Wastes  having  more  than 
one  percent  total  oil  and  grease  may 
either  have  significant  concentrations  of 
the  constituents  of  concern  in  the  oil 
phase,  which  would  not  be  assessed,  or 
may  have  sufficient  levels  of  oil  and 
grease  to  coat  the  solid  phase  of  the 
sample  and  interfere  with  the  leaching 
out  of  the  metals.  For  this  reason,  the 
Agency  uses  the  Oily  Waste  EP  (OWEP) 
methodology  when  oil  and  grease 
content  exceed  one  percent.  See  SW-846 
method  number  1330.)  In  March  1986. 
using  the  sample  procedure.  Clay 
collected  an  additional  four  composite 
samples  and  analyzed  these  samples 
using  the  OWEP  methodology. 

Clay  claims  that  the  eight  composite 
samples  (four  collected  in  September 
and  four  collected  in  March)  adequately 
assess  any  variation  in  constituent 
concentrations  of  ibe  waste  since  the 
samples  were  full-depth  (thus 
representing  possible  variations  in 
constituent  concentrations  over  lime) 
and  no  new  waste  is  to  be  added  to  the 
impoundment. 

3.  Agency  Analysis 

Clay  used  SW-646  method  numbers 
7060  through  7760  to  quantify  the  total 
constituent  concentrations  (;.e..  mass  of 
a  particular  constituent  per  mass  of 
waste)  of  all  the  EP  toxic  metals  and 
nickel.  Clay  used  EPA  method  number 
332.5  to  quantify  the  total  constituent 
concentration  of  cyanide  and  SW-H49 
method  numbers  9010  and  9030  to 
quantify  the  total  constituent 
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concentration  of  reactive  cyanide  diui 
reactive  sulfide. 

Using  EPA  method  number  413.1 
("EPA;  Methods  for  Chemical  Analysis 
of  Water  and  Wastes,"  1979),  Clay* 
determined  that  it  waste  had  a 
maximum  oil  and  grease  content  of  2.1 
percent.  Clay  used  SW-84e  method 
number  1330  (OWEP)  to  quantify  the 
leachable  concentrations  {i.e..  mass  of  a 
particular  constituent  per  unit  volume  of 
extract)  of  the  EP  toxic  metals,  nickel, 
and  cyanide  in  its  waste.  (The  cyanide 
extraction  was  modified  by  using 
distilled  water  instead  of  acetic  acid  in 
order  to  prevent  the  volatilization  of 
cyanide  Analyses  for  OWEP  leachable 
concentrations  of  sulfide  or  reactive 
sulfide  are  not  necessar)*  since  the 
Agency's  level  of  regulatory  concern  for 
reactive  cyanide  and  reactive  sulfide  are 
based  on  total  constituent 
concentrations.)  Total  constituent 
analyses  performed  on  the 
impoundment  sludge  for  the  EP  toxic 
metals,  nickel,  cyanide,  reactive 
cyanide,  and  reactive  sulfide  revealed 
the  maximum  concentrations  presented 
in  Tablet. 

Tabl£  1.— Maximum  Total  Constituent 
Concentrations  (ppm)  Impoundment 
Sludge 


ConsWuents 

OWEP 
consMuen 
analyses 

Afwmc _      

Bilnijm   

86  0 

Cfldmktfn 

1  9 

Chmmiim    _ 

630  0 

lean 

1,000,0 

Mercury,..             

5^lAniiim  

ND  (2  3) 

»<■> 

Nicim..™.. 



9,8 

Table  i  —Maximum  Total  Constituent 
Concentrations  (ppm)  Impoundment 
Sludge— Continued 


Cyanide.., 

Reactive  cyanide. - 
Reactrve  suiUe.. . 


OWEP 
constituem 
analyses 


6.300.0 
14.8 
12.6 


ND    Not  Detocted   Denotas  concentraUon  below 
tr>e  detectton  limit  stiown  in  parenthesis 

The  results  from  the  March  samples 
subjected  to  the  Oily  Waste  EP  Toxicity 
procedure  were  submitted  to  the  Agency 
in  May  1986  and  indicated  very  high 
mobile  metal  concentrations  (MMCs); 
however,  these  results  were  not  used 
because  the  laboratory  had  encountered 
analytical  difficulties  with  the  analysis 
of  the  letrahydrofuran/toluene  extract. 
As  a  result,  these  samples  were  re- 
analyzed in  February.  1987.  Oily  Waste 
toxicity  results  (from  the  Februar>'.  1987 
re-analysis)  for  the  impoundment  sludge 
produced  the  maximum  leachate 
concentrations  presented  in  Table  2. 

Table  2-— Maximum  Oily  EP  Concen- 
trations (PPM)  Impoundment  Sludge 


Arsenic „ 

Barium „ 

Cadmium „„ 

Cnromturri _ 

Lead 

Mercury 

Seteniuni « 

Silver „.. 

Cyanide....- 


OWEP 
leachate 

corwentra- 
tiortt 


ND  (0  034) 

0.126 

0.120 

0436 

ND  (012) 

NO  (0.002) 

ND  (0,017) 

ND  (0.010) 

Oil 

'0,11 


ND  Not  Detected  Deooies  ccw>cenl'al*ori  t>e<ow 
I^e  Oelectxyi  itrrul  sfvi-wr  in  pareomesis 

'  Obtained  using  t*>*  regj*.a'  EP  loiociT>  pj^ocedu'e 
usjng  distilled  wale<  mbibai  ?<  acetic  add  (to  ce 
went  the  volatization  oi  cvanKlet  sif>ce  an  OWEP  lof 
cyarudc  cannol  t>e  penoimeo 

Detection  limits  represent  the  lowest 
concentrations  quantifiable  by  Clay 
when  using  the  appropriate  SW-846  and 
EPA  analytical  methods  to  analyze  the 
petitioned  waste.  (Detection  limits  may 
vary  according  to  the  waste  and  waste 
matrix  being  analyzed,  i.e..  the 
"cleanliness'"  of  waste  matrices  varies 
and  ''dirty"  waste  matrices  may  cause 
interferences,  thus  raising  the  detection 
limit.)  Results  from  the  characteristics 
testing  indicated  that  none  of  the 
samples  analyzed  exhibited  the 
characteristics  of  ignitability, 
corrosivity,  or  reactivity.  See  40  CFR 
§§  261.21.  261.22.  and  261.23, 

Clay  submitted  a  signed  certification 
stating  that,  based  on  the  dimensions  of 
its  surface  impoundment,  the  surface 
impoundment  contains  a  maximum  of 
190  cubic  yards  of  sludge-  The  Agency 
reviews  a  petitioner's  estimates  and,  on 
occasion,  has  requested  a  petitioner  to 
re-evaluate  estimated  waste  volumes. 
EPA  accepts  Clay's  certified  estimate  of 
190  cubic  yards. 

Table  3  presents  ground-water 
monitoring  data  from  samples  taken 
from  groundwater  monitoring  wells 
upgradient  and  downgradient  of  the 
surface  impoundment  on  the  indicated 
dates. 


Table  3.— Concentrations  of  EP  toxic  Metals,  Nickeu  and  Cyanide  in  Ground  Water  Near  the  Subject  Surface 

Impoundment  (ppm) 


UpqradKOI 

Doiwnqradienl 

WMMW- 
1A 

Well  MW- 
1B 

We4l  MW-2 

Well  MW-3 

WeHlvM- 
4« 

WelMW- 
4b 

ArMnc: 

Nov   10.  1988 ,              1, 

<000t 
0.005 

<O.OOI 
<M»7 

<ojai>i 
<aooi 

02 
<0I 

<o.oooe 

<0ilD1 
<0.0D1 
<D«)1 

<omi 

<0.001 

<0001 
0003 
<000l 
<0001 
<0.001 
<0.001 

<0.2 
<0.1 

<0.0002 

<0.001 

<0001 

<0001 

<0.001 

<0001 

<0.001 

<0001 

<0  001 

0002 

<  0.001 
<0001 

<02 

<0.1 

<  0.0002 

<  0.001 
<0001 
<0.001 
<0.0O1 

<  0.001 

<0001 
0.004 

<0.00t 
00O2 

<0.001 

<0.001 

0.2 

<0.1 

<o.oaa2 

<0001 
<0.001 
<0.001 
<0.001 
<0  001 

<0  001 
0.005 

<0001 
0.002 

<0001 

<0.001 

<02 

<01 

<00002 

<0.001 

<0.001 

<0001 

<0001 

<0  001 

<0001 
<0001 
<0  001 

<  0.001 
<0.001 
<0.001 

02 
<0.1 

<0  0002 

<0.001 

<0O0I 

<  0.001 
<0001 
^0.001 

Dec  J   1988 I 

J«n   15   1987,,   ,    .                  ; 

F«b  14   1987 „,  ,                                                            I 

!,>»  J,  1<»7                                                                                                     l_ 

A.l()    13    lUBT 

Banum  ' 

Nov    10.  1988 _ ,       . 

Dec  2.  1986. J 

CadJum                                                                                                             ,' 
Nov    in    IIMA                                                        ,   .                                                  ^ 

n«r   },  19*MJ i 

Jan   «,  19A7        

Feti  14.  1987                           ' 

June  2   1987.. ,      , 

Aug    12.  1987 ' 

36074 


Federal  Register  /  Vo!.  5,3.  No.  180  /  Friday.  Spptt  mbi-r  16.  19B8  /  Proposfd  Rii 


Table  3. 


-Concentrations  of  EP  Toxic  Metals,  Nickel,  and  Cyanide  in  Ground  Water  Near  the  Subject  Surface 
Impoundment  (ppm) — Continued 


Uixgixlient 

DcMnanden 

WaaMW- 
1A 

WMMW- 
IB 

WMMW-2 

WellMW-3 

Wenuw- 

4* 

WeHMW- 
4b 

C^ro^"■L'm, 

0004 
OOOS 
<0.0O1 
<0.001 
<0.001 
<0.001 

0009 

aoio 
ooos 
oooa 
ooos 
ooos 

0.003 
<0i)01 

aoo2 
<o.oot 

<0.001 
0.002 

<0.0005 
<O.000S 

<aooo8 

<aooos 

<  0  0005 
<0.0005 

<o.aai 

<0.001 

<0.0002 

<OJ101 

<01» 
<0i)2 
<OJH 
<0i)3 
<D03 
<003 

ooos 

0004 
<0.0OI 

<aooi 
<a.ooi 

<0.001 

O004 
0.001 
0001 

<o.oai 
aoo3 

0.003 

ooos 
<aooi 

0.008 
<0001 
<0001 
<0.001 

0.0O1I 
<0.0005 

<ooaoE 

<0.0005 

<a.ooos 

<0.0005 

<0.001 
<0.001 

<0.0002 
<0.001 

<0.02 
<0.02 
<0.02 
<003 
<003 
<003 

0.003 
0.002 

<  0.001 
<0.001 
<0.001 
<0.001 

0.009 
0010 

aooe 

<D.001 

0001 

<0.001 

<O.0O1 

<aooi 

0.005 

0.001 

<O001 

<000l 

<O.0O0S 

<o.ooos 
<o.aoos 

<  0  0005 

<  00005 

<  00005 

<0.001 
<OOOI 

<O0002 
<0.001 

<o.a2 
<o.a2 

<0.02 

<ao3 
<oa3 

<003 

0003 
0.013 

<aooi 

<0001 
<;0.00l 
<0.OOI 

0.007 
0004 
0004 

<0.00l 
0001 

<O0OI 

0003 
<O001 

0.004 
<0.001 
<O001 

0.002 

0.002S 
<0,0009 

<aooo5 

<00005 
<0000S 

<ooaos 

<0.0O1 
<0001 

<00OO2 
<OilOI 

<0J)2 
<0.02 
<0.02 
<0.03 
<0.03 

<o.a3 

aoo3 

0003 
<O001 
<0  001 
<0.001 
<0.00l 

0007 
0003 
0007 
<0001 
0001 

ooos 

<0001 

<0.00l 

0.003 

0001 

00O2 

<0«1 

<oooa5 

<oooos 
<oooos 

<oooos 

<  00005 
<00005 

<0.001 
<O001 

<00002 
<0«)1 

<0« 
<0.02 
<002 
<003 
<0.03 
<0.03 

[>K  2   19W      

0.007 

0.001 

<oooi 

,IUft^  ?   19B7         _  , 

<0001 

*iia  1?  1967 

<0.001 

NKkel: 

0005 

0002 

jfA   1<>  1W7 

0001 

F*b  ?*   19fl7        

<0.001 

Jl^nfl  ?    19flT          „„.„_.„ 

<O001 

Ai,g    1?    t9B7    , 

<aooi 

Lea* 

0003 

<0001 

<oooi 

Fnh  PA   1i*fl7      

<O0OI 

>infl  J    19^7  ,,    , 

<0001 

Ai.g    O    1QA7               

<0001 

Mefcufy: 

<0  0005 

<  0  0005 

.\iLn    \^    1<M7                                                                                                

Fph    ?d    19fi7 

June  2,  1987       

4,^    1?    1(»7 ,       ,    ,    , 

<  0.0006 

<  0.0005 

SelsMom:  ' 

<0.001 

n«-  ?  iiMfi             

<0.001 

S.lvcr  ' 

<O0002 

<  0.001 

Tyamde 

<0.02 

r^   ■>  lOflrf;                                                                                        

<0.02 

.an    T^    1=W7           ,   , 

<0.02 

F(»h  ?4   iqR7 

<0JI3 

<ao3 

Aug   12,  1987  _ _ 

<0l03 

<-  Denotes  mat  the  actual  value  a  be*ow  the  deteciion  «mrt  Bpedfied  in  the  table 

'  Additionai  samples  were  not  submitted  for  banum   setenium,  and  srNer  because  these  constituents  were  neither  present  in  the  impourxled  wste.  nor  idertifted 
as  components  ot  any  raw  rr^atGnal 


EPA  does  not  generally  verify 
submitted  lest  data  before  proposing 
delisting  decisions,  and  has  not  verified 
the  data  upon  which  it  proposes  to  grant 
Clay's  exclusion.  The  sworn  affida\it 
submitted  with  this  petition  binds  the 
petitioner  to  present  truthful  and 
accurate  results.  The  Agency,  however, 
has  previously  conducted  a  spot-check 
sampling  and  analysis  program  to  verify 
the  representative  nature  of  the  data  for 
some  of  the  submitted  petitions,  and 
may  select  to  visit  this  facility  in  the 
future  for  spot-check  samphng. 

4.  Agency  Evaluation 

The  Agency  is  currently  developing  a 
fdtc  and  transport  model  to  evaluate  the 
potential  behavior  of  wastes  managed  in 
surface  impoundments.  However,  this 
model  is  not  ready  for  evaluating 
delisting  petitions.  As  a  result,  the 
Agency  has  evaluaied  the  petitioned 


waste  using  its  vertical  and  horizontal 
spread  (VHS)  landfiU  model.'  See  50  FR 
7882  (Febrrjary  28.  1985).  50  FR  58896 
(November  27. 1985).  and  the  RCRA 
public  docket  for  a  detailed  description 
of  the  V>1S  model  and  its  parameters. 
As  explained  below,  the  Agency  feels 
that  the  VHS  model,  at  this  time,  is 
adequate  for  this  delisting  petition.  The 
Agency  requests  comments  on  the  use  of 
the  VHS  model  as  applied  to  the 
evaluation  of  Clay's  waste. 

The  primarj'  difference  expected 
between  the  VHS  model  (used  for  the 
petitioned  waste)  and  a  surface 


'  WbtfO  the  Agency  believes  thai  ihe  surface 

impoundment  model  is  iuHiaenlly  devplopfd  for 
dfliscing  dttdstoo-making.  it  inlendi  to  describe  its 
parameters  and  assumplions  diid  require*  comments 
on  the  model.  Subsm^ucnl  use  of  Ihe  model  in  the 
evnluation  of  upecific  dplntinji  petitions  would  be 
pniposed  in  the  Federal  Reitister.  Alira.  the 
appropns  leness  of  its  use  for  eedi  specific  petlttcm 
will  be  considered. 


impoundment  model  is  the  consideration 
(in  the  impoundment  model)  of 
hydraulic  head,  sorption,  retardation, 
and  clogging.  Hydraulic  head  is 
expected  to  cause  higher  compliance 
point  concentrations.'  Sorption. 
retardation,  and  clogging,  on  the  other 
hand,  are  expected  to  result  in  lower 
concentrations  of  the  contaminants.'  To 


■  Hydraulic  head  (eodi  to  Force  teachale  into  Ihe 
aquifer,  displacing  ground  water  aod  resulltog  tn 
poientlaily  higher  concenirsttona  al  tbe  receptor 
well  {.a  rnmphanre  point). 

*  Sorption  and  retardHlmn  of  dissolved 
contamjnanls  with  ihe  aquifer  solids  encountervd 
through  migration  m  the  ground  water  lend  lo 
reduce  iVie  concentratinns  of  the  conlaminunla  in 
the  aqijiler.  Clogging  occurs  in  surface 
impoundments  when  atlher  fine  material  filters  out 
in  the  impoundment  bottom  matenala.  or  when  fine 
material  settles  on  the  liotlom  of  the  inipouridRwnl. 
A  potential  result  of  clogging  in  the  lowering  of  the 
hjrdraulic  cottduciivity  of  the  impoundroenl  txitlon 

CanUnued 
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some  extent.  Ihe  mechanisms  of 
sorption,  retardation,  and  clogging  will 
counteract  hydraulic  head.  Until  the 
ongoing  development  of  the  surface 
impoundment  model  is  completed,  it  is 
difftcult  to  predict  what  impact,  if  any, 
these  competing  mechanisms  wilt  have 
on  the  calculation  of  compliance  point 
concentrations.  EPA  feels  that  (o  delay 
petition  evaluations  until  such  time  as 
other  above)  are  developed  would  result 
in  the  curtailment  of  delisting  petition 
processing.  Delay  is  particularly 
unwarranted  where,  as  here,  it  is  not 
clear  that  the  new  analytical  tool  would 
predict  difTerent  constituent 
concentrations  and/or  change  EPA's 
conclusion. 

Furthermore,  EPA  believes  that  the 
VHS  model  is  currently  adequate  to 
assess  the  reasonable  worst-case 
disposal  scenario  of  wastes  at  surface 
impoundments  because  the  VHS  tandnil 
model  is  conservative  in  all  its 
assumptions.  Specifically,  the  VHS 
landfill  model  does  not  account  for  the 
likely  reduction  in  the  total 
concentrations  of  hazardous 
constituents  occurring  through 
volatilization  and  degradation,  thereby 
providing  an  additional  margin  of  safety, 
regardless  of  whether  the  waste  is 
disposed  of  in  a  landfill  or  surface 
impoundment  scenario.  Consequently, 
the  Agency  beheves  thai  the  application 
of  the  VHS  model,  in  this  case, 
adequately  protects  himian  health. 

In  this  case,  the  Agency  used  the  VHS 
model  to  evaluate  the  mobility  of  all  the 
hazardous  inorganic  constituents 
(except  arsenic,  lead,  mercury,  selenium, 
and  silver — see  explanation  below)  from 
Clay's  waste.  The  Agency's  evaluation, 
using  Clay's  estimate  of  190  cubic  yards 
of  waste  and  the  maximum  reported 
mobile  metal  concentrations  (OWEP 
leachate  concentrations)  of  the 
constituents  of  concern,  generated  the 
compliance-point  concentrations  listed 
in  Table  4.  The  Agency  did  not  evaluate 
the  mobility  of  the  remaining  inorganic 
constituents  (i.e.,  arsenic,  lead,  mercury, 
selenium,  and  silver)  from  Clay's  waste 
because  they  were  not  detected  in  the 
OWEP  extract  using  the  that  it  is 
inappropriate  to  evaluate  non- 
delectable  concentrations  of  a 
constituent  of  concern  in  its  modeling 
efforts  if  the  non-detectable  values  were 
obtained  using  appropriate  analytical 
methods.  SpeciTically,  if  a  constituent 
cannot  be  detected  (when  using  the 


appropriate  analytical  method)  the 
Agency  assumes  that  Ihe  constituent  is 
not  present  and.  therefore,  does  not 
present  a  threat  to  either  human  health 
or  the  environment. 

Table  4.— VHS  Model:  Compuance- 
PoiNT  Concentrations  (ppm)  Im- 
poundment Sludge 


Constituents 

Comphance- 

p«m 
concontB* 
sons  (ppm)  ■ 

LevBSol 
regulalory 
oonoem 
IPpm)' 

0.004 
0004 
DA14 
OMM 

0  0034 

10 

0  01 

_.„:„  „„ 

0.05 

Cyan^te     ... 

07 

matenal  to  thai  which  approaches  the  hydi<iultc 
conductivity  of  clay,  thus  reducing  Ihe  leakage  oi 
impoundnteni  lK|uid  into  Ihe  aquifer. 


'  Comphance-poml  concentratiorts  were  generated 
u«irtg  results  o<  the  Oify  Waste  Extraction  Procedure 
lor  aH  constituertts  except  cyanide-  (Ar>  oily  waste 
extraction  for  cyande  cannot  be  performed.) 

■  See  '  Oockel  Report  on  HeaMvBasad  Raqulalory 
Levete  and  Solubilities  Used  tn  \t^  Evaluation  ol 
Deitstir>g  Petitior»s."  June  8.  1988,  m  the  RCRA 
publK  {tocket 

Using  the  VHS  model,  the 
impoundment  sludge  exhibited  barium, 
cadmium,  chromium,  nickel,  and 
cyanide  levels  al  the  compliance  point 
below  the  health-based  levels  used  in 
delisting  decision  making. 

Lastly,  the  concentrations  of  reactive 
cyanide  and  reactive  sulfide  in  the 
impoundment  sludge  {see  Table  1)  are 
below  the  Agency's  interim  standards  of 
250  ppm  and  500  ppm.  respectively.  See 
internal  Agency  memorandum  dated 
July  12. 1985.  regarding  "Interim  Agency 
Thresholds  for  Toxic  Gas  Generation." 
in  Ihe  RCRA  public  docket 

Based  on  the  Agency's  review  of 
Clay's  manufacturing  and  waste 
treatment  process  descriptions,  raw- 
materials  list,  and  material  safety  data 
sheets,  the  Agency  determined  that 
thiourea  {an  Appendix  VllI  hazardous 
constituent)  was  present  in  trace 
amounts  in  a  product  used  in  Clay's 
manufacturing  process.  A  mass  balance 
evaluation  of  Ihe  concentration  of 
thiourea  in  the  raw  material  in  relation 
to  the  average  annual  volume  of  waste- 
water generated  indicated  a  maximum 
concentration  of  thiourea  in  the  waste  of 
2.0X10-*  mg/1,  which  is  below  the 
Agency's  health-based  level  of  concern 
(l.BylO-*  mg/1).  The  Agency  has 
determined  that  no  other  hazardous 
conslituents  are  likely  to  be  present  or 
formed  as  reaction  by-products  in  Clay's 
waste.  In  addition,  based  on  the  test 
results  submitted  by  the  petitioner, 
pursuant  to  §  260.22.  the  waste  does  not 
exhibit  any  of  the  characteristics  of 
ignilability.  corrosivity,  or  reactivity. 


See  40CFR  261-21.  26122,  and  261.23 
The  Agency  also  evaluated  ground- 
water monitoring  data  submitted  by 
Clay  to  delermine  whether  there  is  any 
ground-water  contamination  at  the  site. 
The  Agenc>'  believes  that  the  ground- 
water monitoring  data  were  collected 
from  a  system  that  is  in  compliance  with 
the  requirements  set  forth  in  40  CFR  Part 
265.  Subpart  F.  After  reviewing  the 
ground-water  monitoring  data  presented 
in  Table  3.  Ihe  Agency  believes  thai  the 
one-time  detection  of  mercury  (on 
November  10, 1986)  in  both  the 
upgradicnt  and  downgradient 
monitoring  wells  was  a  result  of  either 
laboratory  error  or  analytical 
interferences.  This  determination  is 
based  both  upon  the  fact  that  mercury  is 
not  a  component  of  any  raw  material 
used  at  the  facility,  and  upon  the  low 
total  constituent  concentration  of 
mercury  in  Ihe  impounded  waste.  No 
other  indications  of  ground-water 
contamination  above  the  Agency's 
health-based  levels  were  discovered. 

5.  Conclusion 

The  Agency  believes  that  Clay  has 
successfully  demonstrated  that  the 
subject  F006  and  F009  wastewater 
treatment  sludge  is  non-hazardous  The 
Agency  considers  the  sampling 
procedures  used  by  Clay  to  be  adequate. 
and  believes  that  the  reported  analytical 
data  are  represerilalive  of  the  subject 
waste.  Although  the  facility  did  not 
perform  as  a  job  shop  or  have  seasonal 
product  variations,  the  Agency  believes 
that  over  lime  there  were  variations  tn 
Clay's  manufacturing  and  waste 
treatment  processes  {e.^..  prior  to  1980. 
spent  plating  solutions  were  probably 
discharged  directly  to  the  surface 
impoundment).  However,  the  Agency  is 
not  concerned  with  the  possible 
variations  in  constituent  concentrations. 
both  because  by  randomly  collecting 
complete-depth  core  samples.  Clay 
adequately  assessed  any  horizontal  or 
vertical  variation  (produced  over  lime) 
in  constituent  concentrations. 

The  Agency,  therefore,  is  proposing 
thai  Clay's  wastewater  treatment  sludge 
contained  in  its  on-site  surface 
impoundment  be  considered  non- 
hazardous,  as  it  should  not  present  a 
hazard  to  either  human  health  or  the 
environment.  The  Agency  proposes  to 
grant  a  one-linie  exclusion  lo  Clay 
Equipment  Corporation,  located  in 
Cedar  Falls.  Iowa,  for  its  wastewater 
treatment  sludge  to  grant  a  one-time 
exclusion  to  Clay  Equipment 
Corporation,  listed  as  EPA  Hazardous 
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VVasIe  Nos,  F006  and  F009  disposed  of 
Its  surface  impoundment.  If  the 
proposed  rule  becomes  effective,  the 
wastewater  treatment  sludge  should  no 
longer  be  subject  to  regulation  under  40 
CFR  Parts  262  through  268  and  the 
permitting  standards  of  40  CFR  Part  270 
If  made  Tmal.  the  exclusion  will  only 
apply  to  the  wastewater  treatment 
sludge  contained  in  Clay's  on-site 
surface  impoundment. 

Although  management  of  the  waste 
covered  by  this  petition  would  be 
relieved  from  Subtitle  C  lunsdiction 
upon  final  promulgation  of  an  exclusion, 
the  generator  of  a  delisted  waste  must 
either  treat,  store,  or  dipose  of  the  waste 
in  an  on-site  facility,  or  ensure  that  the 
waste  IS  delivered  to  an  off-site  storage, 
treatment  or  disposal  facility,  either  of 
which  is  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste 
Alternatively,  the  delisted  waste  may  be 
delivered  to  a  facility  which  beneficially 
uses  or  reuses,  or  legitimately  recycles 
or  reclaims  the  waste;  or  treats  the 
waste  prior  to  such  beneficial  use.  reuse, 
recycling,  or  reclamation. 

III.  Effective  Date 

This  rule,  if  promulgated,  will  become 
effective  immediately  The  Hazardous 
and  Sohd  Waste  Amendments  of  1984 
amended  section  3010  of  RCRA  to  allow 
rules  to  become  effective  in  less  than  six 
months  when  the  regulated  community 
does  not  need  the  six-month  period  to 
come  into  compliance.  That  is  the  case 
hpre  because  this  rule,  if  prom.ulgated. 
would  reduce,  rather  than  increase,  the 
existing  requirements  for  persons 
generatmg  hazardous  wastes.  In  hght  of 
the  unnecessarv'  hardship  and  expf-nse 
which  would  be  imposed  on  this 
petitioner  by  an  effective  date  six 
months  after  promulgation  and  the  fact 
that  a  six-month  deadline  is  not 
necessary  to  achieve  the  purpose  of 
section  3010.  we  believe  that  this 
exclusion  should  be  effective 
immediately  upon  promulgation.  These 
reasons  also  provide  a  basis  for  making 
this  rule  effective  immediately,  upon 
pramulgatmn.  under  the  Administrative 
Procedures  Act.  pursuant  to  5  U  S  C 
553fdJ 


I\'.  Regulator^'  Impact 

Under  Executive  Order  12291.  EPA 
must  |udge  whether  a  regulation  is 
major"  and  therefore  subject  to  the 
requirement  cf  a  Regulatory  Impact 
.Analysis.  This  proposal  to  grant  an 
exclusion  is  not  major  since  its  effect,  if 
promulgated,  would  be  to  reduce  the 
overall  costs  and  economic  impact  of 


EPA's  hazardous  waste  management 
regulations.  This  reduction  would  be 
achieved  by  excluding  a  waste 
generated  at  one  facility  from  EPA's  list 
of  hazardous  wastes,  thereby  enabling 
this  facility  to  treat  its  waste  as  non- 
hazardous.  There  is  no  additional 
impart,  therefore,  due  to  today's  rule. 
This  proposal  is  not  a  major  regulation, 
therefore,  no  Regulatory  Impact 
Analysis  is  required. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S  C.  601-612.  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  (i.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment,  if  promulgated,  will 
not  have  an  adverse  economic  impact 
on  small  entities  since  its  effect  would 
be  to  reduce  the  overall  costs  of  EI*As 
hazardous  waste  regulations  and  would 
be  limited  to  one  facility.  Accordingly.  I 
hereby  certify  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis 

VI.  Ust  of  Subjects  in  40  CFR  Part  261 

Hazardous  materials.  Waste 
treatment  and  disposal.  Recycling. 

Date  September  8,  1988 
Iefrer>  D.  Oenil. 
Deputy  Director.  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  Part  261  is  proposed 

to  be  amended  as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sees  1006,  200Z(a).  3001.  and 
3002  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery-  Act  of  1976,  as  amended  [42  US.C. 
6905.  6912(al,  6921.  and  6922] 

2  In  table  1  of  Appendix  IX,  add  the 
following  wastestreams  in  alphabetical 
order 


Appendix  IX — Waste  Excluded  Under 
§§260^0  and  260.22 

Table  v— Wastes  ExctuDEo  From 
NoN-sPECtFic  Sources 


FacMy 


Wastt  dMCrtption 


Clay  Cedar  f  aJis. 

Equipm«nt  lowa 

Corpora- 
bon. 


Dewatered 
wastewater 
treatment  sluclges 
(EPA  Hazardous 
Waste  No  F006) 
and  spent  cyarwlo 
t>ath  sduiiont 
(EPA  Hazardous 
Waste  No  F009> 
generated  hom 
tfectr  eclating 
operatiDns  and 
ifsposed  in  an  on- 


vnpoundmenl  This 
IB  a  one-bme 
excliMion. 


[FR  Doc.  88-21161  Ffled  ft-lS-BS;  8:45  ami 

BILUNO  CODE  WtOSO-tt 

40  CFR  Part  721 
rOPTS-50567:  FRL-344e-5| 

Benzenamine,  4-chloro-2-methyl-; 
Benzenamlne.  4-chloro-2-methyl-. 
Hydrochloride;  Benzenamlne,  2- 
chloro-6-methyl-;  Proposed  Significant 
New  Use  of  Chemical  Substances 

AGENCY:  Fnvironmentdl  Pru'ection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  EPA  is  proposing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  which  would  require 
persona  to  notify  EPA  at  least  90  days 
before  commencing  the  manufacture, 
import,  or  processing  of  benzenamine,  4- 
chloro-2-methyl-  (CAS  Number  95-69-2): 
benzenamine.  4-chloro-2-melhyl-. 
hydrochloride  (CAS  Number  3165-93-3); 
or  benzenamine.  2-chloro-6-methyl- 
(CAS  Number  87-63-8)  for  any  use.  EPA 
believes  that  this  action  is  necessary 
because  these  substances  may  be 
hazardous  to  human  health,  and  any  use 
of  these  substances  and  activities 
associated  with  such  use  may  result  in 
significant  human  exposure.  The  notice 
would  fumish  EPA  with  the  information 
needed  to  evaluate  the  intended  use  and 
associated  activities,  and  an  opportunity 
to  protect  against  potentially  adverse 
exposure  to  the  chemical  substances 
before  it  can  occur. 
date:  Written  comments  should  be 
submitted  to  EPA  by  October  17. 1988. 
ADDRESS:  Since  come  comments  may 
contain  confidential  business 
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information  (CBI),  all  comments  should 
be  sent  in  triplicate  to:  TSCA  Document 
Processing  Center  (TS-790),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Room  L-lOO,  401  M 
S'reet  SW..  Washinston.  DC  20460. 

Comments  should  include  the  docket 
control  number  OPrS-S0567. 
Nonconfidential  comments  on  this 
proposed  rule  will  be  placed  in  the 
rulemaking  record  and  will  be  available 
for  public  inspection.  Unit  X  of  this 
preamble  contains  additional 
information  on  submitting  comments 
containing  CBI. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Stahl.  Acting  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Room  EB-44.  401  M 
Street  SW..  Washington,  DC  20460, 
Telephone:  (202)  554-1404.  TUD:  (202) 
554-056!. 
SUPPLEMENTARY  INFORMATION:  The 

proposed  SNUR  for  4-COT.  4-COT 
hydrochloride,  and  6-COT  would  require 
persons  to  notify  EPA  at  least  90  days 
before  commencing  the  manufacture, 
import,  or  processing  of  these 
substances  for  eny  use.  The  required 
notice  would  provide  EPA  with  the 
information  needed  to  evaluate  an 
intended  use  and  associated  activities. 
and  an  opportunity  to  protect  against 
potentially  adverse  exposure  to  4-COT. 
4COT  hydrochloride,  and  6  COT  before 
it  can  occur. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  30  to  170  hours  per  response, 
with  an  average  of  100  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Policy  Branch,  PM- 
223.  U.S.  Environmental  Protection 
Agency.  401  M  St.  SW..  Washington.  DC 
21)460;  and  to  the  Office  of  Information 
ijnd  Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington, 
DC  20503.  marked  "Attention:  Desk 
Officer  for  EPA." 

I.  Authority 

Section  5(al(2|  of  TSCA  (15  U  SC. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use.''  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  tJhose  listed  in  section  5(a)(2). 
Once  EPA  determines  that  a  use  of  a 


chemical  substance  is  a  significant  nev.- 
use.  section  S(a)(l)(B}  of  TSCA  requires 
persons  to  submit  a  notice  to  EPA  at 
least  90  days  before  they  manufacture, 
impori,  or  process  the  substance  for  that 
use. 

Persons  subject  to  this  SNUR  would 
comply  with  Ihe  same  notice 
requlrejnejits  and  EPA  regulatory 
procedures  as  submitters  of 
prenianiifacture  notices  (PMNs)  under 
section  5(a)(1)(A)  of  TSCA.  In  particular, 
these  requirements  include  the 
information  submission  requirements  of 
section  5  (b)  and  (d)(11.  the  exemptions 
authorized  by  section  5(h)  (1).  (2).  (3). 
and  (5).  and  the  regulations  at  40  CFR 
Part  720.  Once  EPA  receives  a  SNUR 
notice,  EPA  may  take  regulatory  action 
under  section  5(e),  5(0.  6,  or  7  lo  control 
the  activities  for  which  it  has  received  a 
SNUR  notice.  If  EPA  does  not  lake 
action,  section  5(g}  of  TSCA  requires 
EPA  to  explain  m  the  Federal  Register 
its  reasons  for  not  taking  action. 

Persons  who  intend  lo  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subiecl  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
section  12(b)  appear  at  40  CFR  Part  707. 

11.  Applicability  of  General  Provisions 

In  the  Federal  Register  of  September 
5, 1964  (49  FR  35011),  EPA  promulgated 
general  regulatory  provisions  applicable 
to  SNURs  (40  a-Tl  Pari  721,  Subpari  A). 
The  general  provisions  are  discussed  in 
detail  in  that  Federal  Register  notice. 
and  interested  persons  should  refer  to 
that  document  for  further  information. 
On  luly  27. 1988.  EPA  promulgated 
amendments  to  the  general  provisions 
(53  FR  28354)  which  would  apply  to  this 
proposed  SNUR  except  as  provided  in 
proposed  §  721.462(b)(1).  The  entire  text 
of  Subpart  A  was  published  in  that 
document;  interested  parties  should 
refer  to  it  for  further  information. 

in.  Summary  of  This  Proposed  Rule 

The  chemical  substances  which  are 
the  subjects  of  this  proposed  SNUR  are 
benzenamine,  4-chloro-2-methyl-  (4- 
COT,  CAS  Number  95-69-2); 
benzenamine.  4-chloro-2-methyl-. 
hydrochloride  (4-COT  hydrochloride. 
CAS  Number  3165-93-3);  and 
benzenamine,  2-chloro-6-methyl-  (6- 
COT,  CAS  Number  87-63-8).  EPA  is 
proposing  to  designate  any  use  of  these 
chemical  substances  as  a  significant 
new  use.  Thus,  this  proposed  rule  would 
require  persons  who  intend  to 
manufacture,  import,  or  process  4-COT, 
4-COT  hydrochloride,  or  6-COT  for  any 
use  lo  notify  EPA  at  least  90  days  before 
such  manufacture,  import,  or  processing. 


IV.  Background  Information  On  4-COT, 
4-COT  Hydrochloride,  and  e-COT 

A.  Production  and  Use  Data 

4-COT,  "vnonymously  known  as  4- 
chloro*2-mi>thyI  benzenamine.  4-chloro- 
o-toluidine.  4-chloro-2-mcthylaniline.  p- 
chloro-o-toluidine,  2-amino-5- 
chlorotoluene.  5-chIoro-2-amino  toluene, 
azoic  diazo  component  11,  3-chloro-6- 
amino  toluene.  4-chloro-2-loluidine,  and 
4-chloro-6-methylani'in.  has  been  used 
in  the  past  to  produce  azo  dyes  for 
cotton,  silk,  acetate,  and  nylon;  as  an 
intermediate  for  the  production  of  CJ. 
Pigment  Red  7  and  C.I.  Pigment  Yellow 
49:  and  to  produce  chloridimeform.  an 
insecticide  used  solely  on  cotton  In  the 
United  States.  4-COT  hydrocholride  has 
been  used  in  the  past  to  produce  azo 
dyes.  e-COT.  also  known  as  2-chloro-6- 
methyl  benzenamine  and  6-chIoro  o- 
tuluidine.  has  been  used  in  the  past  as  a 
chemical  intermediate. 

EPA  reviewed  the  TSCA  Chemical 
Substance  Inventory  data  base  and 
other  information  sources  to  identify 
current  manufacturers,  importers,  and 
processors  of  4-COT.  4-COT 
hydrochloride,  and  6-COT.  The  review 
indicates  that  all  production  and 
importation  of  the  chemical  substances 
in  the  United  States  has  been 
discontinued,  EPA  contact  with  the  last 
known  U.S.  producer  of  4-COT  revealed 
that  all  US-  production  was 
discontinued  in  1979  due  to  low  profits 
and  demand,  and  all  importation  and 
distribution  of  the  substance  was 
discontinued  in  1986.  It  is  not  likely  that 
4-COT  has  been  processed  or  used  since 
eariy  1987,  EPA  review  of  the  TSCA 
Chemical  Substance  Inventory  data 
base  for  4-COT  hydrochloride  and  6- 
COT  production  revealed  no  production 
or  importation  volume  for  either 
substance  in  1977.  Similariy.  review  of 
production  volume  reported  in  response 
to  the  TSCA  Inventory  Update  Rule  (40 
CFR  Part  710.  Subpart  B)  revealed  no 
producers  or  importers  of  4-COT 
hydrochloride  or  6-COT  in  1986.  Based 
on  these  data.  EPA  has  concluded  that  it 
is  not  likely  that  either  4-COT 
hydrochloride  or  6-COT  has  been 
processed  or  used  for  several  years. 

B.  Human  Health  Effects 

A  recent  TSCA  section  8(e) 
submission  from  a  former  manufacturer 
of  4-COT  and  6-COT  reported  that  8 
cases  of  human  bladder  cancer  from  an 
exposed  group  of  117  workers  be  linked 
to  chronic  exposure  to  the  chemical 
substances.  Inadequate  data  prevent  a 
definitive  conclusion  as  to  which 
substance  or  substances  produced  the 
cause  and  effect  relationship.  However, 
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other  substances  having  structures 
analogous  !o  4-COT  and  6-COT  present 
suspected  human  health  risks  associated 
with  exposure.  For  example  ortho- 
loluidine  hydrochloride  |CAS  No.  636- 
21-5)  is  recognized  as  a  carcinogen  in 
experimental  animals  by  the 
Inlemaliona!  .\gency  for  Research  on 
Cancer  flARC)  and  the  National  Cancer 
Ins'Jtute  Bioflssay  Program.  Moreover, 
the  lARC  Working  Group  has  stated  that 
orrho-toluidine  should  be  regarded,  for 
practical  purposes,  as  if  it  presented  a 
carcinogenic  nsk  to  humans  [see  Unit  X 
for  draft  Chemical  Hazard  Information 
ProHle  on  o-toluidine). 

Results  from  a  1978  National  Cancer 
Institute  bioassay  indicate  that  exposure 
to  4  COT  hydrochloride  causes 
herrangiosarcoma  and  hemangioma  in 
Tiice  Based  on  these  findings,  the  EP.A 
Carcinogen  Assessment  Group  fCAG) 
has  classified  4-COT  as  a  "Group  2" 
probable  human  carcinogen  (see  Unit  X 
for  reference  "Health  and 
Environmental  Effects  Profile" 
document).  Because  4-COT 
hydrochloride  can  be  considered 
(ovicologically  equivalent  to  4-COT, 
adverse  human  health  effects  of  the 
base  substance  can  be  inferred  from  the 
hydrochloride,  and  vice  versa.  EPA  at 
this  time  has  no  human  health  effects 
data  definite  enough  to  permit  a  final 
conclusion  to  be  drawn  regarding 
human  health  nsks  for  6-COT.  However, 
based  on  a  through  evaluation  of  the 
exsslmg  health  data.  EPA  has  concluded 
that  4-COT,  4-COT  hydrochloride,  and 
6-COT  m-dv  present  a  risk  of  injury  to 
human  heaiih. 

C  Pu^!  and  Current  Exposure  Data 

EPA  has  little  data  on  actual  numbers 
of  persons  who  have  been  exposed  to  4- 
COT,  4-COT  hydrochlonde,  or  B-COT.  or 
at  what  levtris,  Current  known 
exposures  are  limited  to  those  resulting 
from  any  residues  or  previously 
manufactured  or  imported  4-COT.  4- 
COT  hydrochlonde.  and  6-COT  in  the 
environment 

V.  Objectives  and  Rationale  For  The 
Rule 

To  detemiine  what  would  constitute  a 
significant  new  use  of  4-COT.  4-COT 
hydrochloride,  and  6-COT,  EPA 
considered  relevant  information  on  the 
toxicity  of  the  substances,  likely 
exposures  associated  with  possible 
uses,  and  the  four  factors  listed  in 
section  5(a)(2j  of  TSCA.  Based  on  these 
considerations.  EPA  wishes  to  achieve 
the  following  objectives  with  regard  tu 
the  significant  new  use  that  is 
designated  in  this  rule: 

1,  EPA  wants  to  ensure  that  it  would 
receive  notiue  of  any  company's  intent 


to  manufacture,  import,  or  process  4- 
COT,  4-COT  hydrochlonde.  or  6-COT 
for  any  use  before  that  activity  begins. 

2.  EPA  wants  to  ensure  that  il  would 
have  an  opportunity  to  review  and 
evaluate  data  submitted  in  a  significant 
new  use  notice  before  the  notice 
submitter  begins  manufacturing, 
importing,  or  processing  4-COT.  4-COT 
hydrochloride,  or  6-COT  for  any  use. 

3.  EPA  wants  to  ensure  that  it  would 
be  able  to  regulate  prospective 
manufacturers,  importers,  or  processors 
of  4-COT,  4-COT  hydrochloride,  and  6- 
COT  before  any  manufacturing, 
importing  or  processing  of  these 
substances  occurs,  provided  that  the 
degree  of  potential  health  and 
environmental  risk  is  sufficient  lo 
warrant  such  regulation. 

4-COT,  4-COT  hydrochloride,  and  6- 
COT  are  possible  human  carcinogens 
and  are  not  currently  not  manufactured, 
imported,  processed,  or  used  in  the  U.S. 
according  to  data  available  to  EPA. 
Neither  4-COT.  4-COT  hydrochloride, 
nor  6-COT  is  currently  subject  to  any 
Federal  regulation  that  would  notify  the 
Federal  Government  of  activities  that 
might  result  in  adverse  exposures  to 
these  substances  or  provide  a  regulatory 
mechanism  that  could  protect  human 
health  from  potentially  adverse 
exposures  before  they  occurred. 

EPA  believes  that  the  resumption  of 
any  use  of  these  substances,  and  their 
related  manufacture,  import,  or 
processing,  has  a  high  potential  to 
increase  the  magnitude  and  duration  of 
exposure  to  these  substances  from  that 
which  currently  exists.  Given  the 
toxicity  and  potential  toxicity  of  these 
substances,  the  reasonably  anticipated 
situations  that  could  result  in  exposure, 
and  the  lack  of  sufficient  regulatory 
controls,  individuals  could  be  expospd 
to  4-COT,  4-COT  hydrochloride,  or  6- 
COT  at  levels  which  may  result  in 
adverse  effects.  For  the  foregoing 
reasons,  EPA  has  designate  any  use  of 
4-COT.  4-COT  hydrochloride,  and  6- 
COT  as  a  significant  new  use. 

Because  EPA  is  concerned  about 
potential  exposure  during  the  entire  life 
cycle  of  4COT.  4-COT  hydrochloride. 
and  6-COT,  EPA  is  proposing  to  modify 
$  721  5la)(2J  to  require  any  prospective 
manufacturer,  importer,  or  processor  of 
4-COT.  4-COT  hydrochloride,  or  6-COT. 
who  intends  to  distribute  the  substance 
in  commerce,  to  submit  a  notice. 

VT.  Alternatives 

Before  proposing  this  SNUR.  EPA 
considered  the  following  alternative 
regulatory  actions  for  4-COT.  4-COT 
hydrochloride,  and  6-COT: 

1.  One  alternative  would  be  to 
promulgate  a  section  8(a)  reporting  rule 


for  these  substances.  Under  such  a  rule. 
EPA  could  require  any  person  to  report 
information  to  EPA  when  they  intend  to 
manufacture,  import,  or  process  the 
substances  for  any  use.  However,  for 
these  particular  substances,  the  use  of 
section  a(a)  rather  than  SNUR  authority 
would  have  several  drawbacks.  First, 
EPA  would  not  receive  sufficient 
advance  notification  of  the  intended 
activity,  nor  would  it  be  able  to  take 
immediate  follow-up  regulatory  action 
under  section  5(e)  or  5(0  to  prohibit  or 
limit  the  activity.  In  addition.  EPA  may 
not  receive  important  information  from 
small  businesses,  because  such  firms  are 
exempt  from  section  8(a)  reporting 
requirements.  In  view  of  the  level  of 
health  concern  for  4-COT,  4-COT 
hydrochloride,  and  6-COT.  EPA  believes 
that  a  section  8(a)  rule  for  these 
substances  would  not  meet  EPA"s 
regulatory  objectives. 

2.  Regulate  the  substances  under 
section  6  of  TSCA.  However.  EPA  may 
regulate  under  section  6  only  if  there  is  a 
reasonable  basis  to  conclude  that  the 
manufacture,  importation,  processing, 
distribution  in  commerce,  use.  or 
disposal  of  a  substance  or  mixture 
"presents  or  will  present"  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  There  is 
insufficient  information  about 
prospective  manufactunng,  importation, 
or  processing  operations  or  human 
health  effects  at  this  time  to  enable  EPA 
to  make  a  conclusive  determination  of 
risk.  Therefore,  EPA  is  not  able  at  this 
time  to  take  action  under  section  6  to 
regulate  4-COT.  4-COT  hydrochloride, 
or  6-COT. 

Vn.  Applicability  of  Proposed  Rule  To 
Uses  Occurring  Before  Promulgation  of 

Final  Rule 

EPA  beheves  thai  the  intent  of  section 
5(a)(1)(D)  is  best  sor\'ed  by  designating  a 
use  as  a  significant  new  use  as  of  the 
proposal  date  of  the  SNUR  rather  than 
as  of  the  promulgation  of  the  final  rule. 
If  uses  begun  during  the  proposal  period 
of  a  SNUR  were  considered  ongoing  as 
of  the  date  of  promulgation,  it  would  be 
difficult  for  EPA  to  establish  SNUR 
notice  requirements,  because  any  person 
could  defeat  the  SNUR  by  initialing  the 
proposed  significant  new  use  before  ihu 
rule  became  final;  this  interpretation  of 
section  5  would  make  il  extremely 
difficult  for  EPA  to  establish  SNUR 
notice  requirements. 

Persons  who  begin  commercial 
manufacture,  importation,  or  processing 
of  4-COT.  4-COT  hydrochloride,  or  6- 
COT  for  a  significant  new  use 
designated  in  this  rule  between  proposal 
and  promulgation  of  the  SNUR  may 
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comply  with  this  proposed  SNUR  before 
it  is  promulgated.  If  a  person  were  to 
meet  the  conditions  of  advance 
compliance  as  codified  at  S  721,45(h)  (53 
FR  28354.  July  27. 1988).  the  person  will 
be  considered  to  have  met  the 
requirements  of  the  final  SNUR  for  those 
activities.  If  persons  who  begin 
commercial  manufacture,  importation, 
or  processing  of  the  substance  between 
proposal  and  promulgation  of  the  SNUR 
do  not  meet  the  conditions  of  advance 
compliance,  they  must  cease  that 
activity  before  the  effective  date  of  the 
rule.  To  resume  their  activities,  these 
persons  would  have  to  comply  with  all 
applicable  SNUR  notice  requirements 
and  wait  until  the  notice  review  period, 
including  all  extensions,  expires.  EPA 
recognizes  that  this  interpretation  of 
TSCA  may  disrupt  the  commercial 
activities  of  persons  who  begin 
manufaLturing.  importing,  or  processing 
4-COT.  4-COT  hydrochloride,  or  6-COT 
for  a  significant  new  use  during  the 
proposal  period  of  this  SNUR.  However, 
this  proposed  rule  constitutes  noUce  of 
that  potential  disruption,  and  persons 
who  commence  the  proposed  significant 
new  use  prior  to  promulgation  of  the 
SNUR  do  so  at  their  own  risk. 

Vin.  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  establishing  significant  new  use 
notice  requirements  for  potential 
manufacturers,  importers,  and 
processors  of  4-COT.  4-COT 
hydrochloride,  and  6-COT.  EPA's 
complete  economic  analysis  is  available 
in  the  public  record  for  this  proposed 
rule  (OPTS-50567). 

IX.  Comments  Containing  Confidenlial 
Business  Information 

Any  person  who  submits  comments 
claimed  as  confidential  business 
information  must  mark  the  comments  as 
"confidential."  "trade  secret."  or  other 
appropriate  designation.  Comments  not 
claimed  as  confidential  at  the  time  of 
submission  will  be  placed  in  the  public 
file.  Any  comments  marked  as 
confidential  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  Part  2.  EPA  requests  that  any  party 
submitting  confidential  comments 
prepare  and  submit  a  public  version  of 
the  comments  that  EPA  can  place  in  the 
public  file. 

X.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPTS-50587).  The  record  includes  basic 
information  considered  by  EPA  in 
developing  this  proposed  rule.  EPA  will 
supplement  the  record  with  additional 


information  as  it  is  received.  The  record 
now  includes  the  following: 

1.  This  proposed  rule. 

2.  The  economic  analysis  of  this 
proposed  rule. 

3.  Draft  Health  and  Environmental 
Effects  Profile  for  4-ch!oro-2-raethyl 
benzenamine  and  4-chloro-2-methyl 
benzenamine  hydrochloride. 

4.  TSCA  section  8(e]  submission 
(8EHQ-09a6-0634  et  seq.). 

5.  Drafi  Chemical  Hazard  Information 
Profile  for  o-toluidine. 

EPA  will  accept  additional  materials 
for  inclusion  in  the  record  at  any  time 
between  this  proposal  and  designation 
of  the  complete  record.  EPA  will  identify 
the  complete  rulemaking  record  by  the 
date  of  promulgation.  A  public  version 
of  this  record  containing  nonconfidential 
copies  is  available  for  reviewing  and 
copying  from  8  a.m.  lo  4  p.m.,  Monday 
through  Friday,  except  legal  holidays,  in 
the  TSCA  Public  Docket  Office,  located 
at  Room  NE-G004,  401  M  Street  SW., 
Washington.  DC. 

XI.  Regulatory  Assessment 
RequlremeDls 

A.  Executive  Order  12391 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  proposed  rule  would  not  be  a 
"major"  rule  because  il  would  not  have 
an  effect  on  the  economy  of  $100  million 
or  more,  and  it  would  not  have  a 
significant  effect  on  competition,  costs, 
or  prices.  While  there  is  no  precise  way 
lo  calculate  the  total  annual  cost  of 
compliance  with  this  rule,  EPA 
estimates  that  the  reporting  cost  for 
submitting  a  significant  new  use  notice 
would  be  approximately  $1,400  to  SS.OOO. 
EPA  believes  that,  because  of  the  nature 
of  the  rule  and  ihe  substances  involved, 
there  would  be  few  significant  new  use 
notices  submitted.  Furthermore,  while 
the  expense  of  a  notice  and  the 
uncertainty  of  possible  EPA  regulation 
may  discourage  certain  innovation,  that 
impact  would  be  limited  because  such 
factors  are  unlikely  to  discourage  an 
innovation  that  has  high  potential  value. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  F/exibthty  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)).  EPA  has  determined 
that  this  proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  determined  whether  parties  affected 
by  this  rule  would  hkely  be  small 


businesses.  However.  EPA  expects  to 
receive  few  SNUR  notices  for  the 
substances.  Therefore,  the  Agency 
believes  that  the  number  of  small 
businesses  affected  by  this  rule  would 
not  be  substantial,  even  if  all  of  the 
SN^R  notice  submitters  were  small 
firms. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  this 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq..  and  has  assigned  OMB 
control  number  2070-0038. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  30  to  170  hours  per  response, 
with  an  average  of  100  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  competing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch.  PM- 
223.  U.S.  EnvironmentafProtection 
Agency,  401  M  Street  SW..  Washington. 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  marked 
"Attention;  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in  this 
proposal. 

List  of  Subjects  in  40  CFR  Part  721 

Chemicals,  Environmental  protection. 
Hazardous  materials.  Reporting  and 
recordkeeping  requirements.  Significant 
new  uses. 

Dated:  August  31. 1968. 
Victor  |.  Kimn. 

Acting  Assistant  Administrctor  for  Pesticides 
and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
Part  721  be  amended  as  follows: 

PART  721— (AMENDED] 

1.  The  authority  citation  for  Part  721 
would  continue  to  read  as  follows. 

Authority:  15  U.S.C.  2604  and  2607. 

2.  By  adding  new  S  721.462  to  read  as 
follows 

§  721.462     Benzenamine,  4-ch)oro-2- 
methyt-;  benzenamtne.  4<hioro-2-m«thy(-, 
hydrochloride;  and  twnzenaminc,  2-^k>ro- 
ft-methyl-. 

(a)  Chemical  substances  and 
significant  new  use  subject  to  reporting. 
(1)  The  chemical  substances 
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benzenamine.  4-chloro-2-meth>l-  (CAS 
Number  95-69-2);  benzenamine.  4- 
chliro  2-me'hyI-,  hydrochloride  (CAS 
Number  3165-93-3);  and  benzenamine. 
2-(:hloro-6-me!h>l-  (CAS  Number  a7-63- 
61  sre  subjert  U)  :fport!ns{  under  this 
Sfcv.on  for  the  significant  new  use 
d-SLfibed  in  paragraph  (a)(2}  of  this 
sec:  ion. 

{2\  The  signiTicant  new  use  is:  Any 
use. 

(b)  Specific  requirements.  The 
pro\  tsions  of  Subpart  A  of  this  Part 
apply  to  this  section  except  as  modified 
by  ihis  paragraph: 

(!1  Pers-->rs  i\ho  must  rtport.  Section 
721.5  applies  to  this  section  except  for 
§  721.5|a)t2).  A  person  who  intends  to 
manufacture,  import,  or  process  for 
comrrercial  purposes  a  substance 
identified  in  paragraph  ia)(l)  of  this 
section  and  intends  to  distribute  the 
substance  m  commerce  must  submit  a 
Significant  new  use  notice. 

(2)  [Resert'edj. 

(Approved  by  the  Office  of  Management  and 
Bud(;et  under  OMB  control  number  2070- 

[FR  D  jc  afl-ZiieO  Filed  ft-lS-eS:  8:45  am] 
8>u.iMQ  cooc  sseo-io-ii 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  88-398,  RM-6389I 

Radio  Broadcasting  Services;  Rogers 
City,  Ml 

agency:  Federal  Communications 

Curr.m'.ssinr. 

action:  Proposed  rule. 

SUMWAAV:  Th-5  document  requests 

comments  or.  a  petition  filed  by  South 
Radio  Group.  Inc.,  proposing  the 
substitution  of  Channel  244C2  for 
Channel  249A  at  Rogers  City,  Michigan, 
and  modification  of  its  license  for 
Station  WMLQ  to  specify  the  higher 
class  channel,  Canadian  concurrence 
will  be  sought  for  the  allotmenl  of 
Channel  244C2  at  Rogers  Cit>-,  The 
coordinates  fur  Channel  244C2  are  46- 
25-17  and  03-49-00. 
DATES:  Comments  must  be  filed  on  or 
before  OcTo',er  ::a,  1968.  and  reply 
comments  on  or  before  November  14. 
1988. 

ADDflESS:  Federal  Communications 
Commission,  Washington.  DC.  20554,  In 
addition -to  fiiinsi  comments  with  the 
FCC,  .r'erfsteci  parties  should  serve  the 
petitioner  or  its  counsel  or  consultant, 
as  follows,  luuan  P  Freret.  Booth.  Freret 
&  Imlay.  1920  N  Street  NW..  Suite  520. 


Washington,  DC  20036  (Counsel  for  the 

petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (::n2)  634-6530 
SUPPLCMENTARY  INFORMATION:  This  IS  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-398,  adopted  August  5. 1988,  and 
released  September  7. 1988.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service.  [202]  657-3800, 
2100  M  Street.  NW..  Suite  140. 
Washington.  DC.  20037 

ProviFions  of  the  Regulatory 
FlexibiHty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  arc  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
pertnissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Pari  73 

Radio  broadcasting. 
Federal  Communicationa  CommiMfoa 
Steve  Kaminvr, 

Deputy  Chief.  Policy  and  Rules  Dirisfon. 
Masa  Media  Bureau. 

(FR  Doc.  88-21123  Filed  9-15-88:  8  45  amj 
BILUNG  COOC  fl713-01-ll 

47  CFR  Part  76 

ISC  Oocktt  No.  62-434;  FCC  88-271] 

Catsle  Television;  Regulations  To 
Eliminate  ttie  ProWbltion  on  Common 
Ownership  of  Cable  Television 
Systenns  and  National  Television 
Networks 

AGENCY:  Federal  Communciations 

Cmmission. 

ACTION:  Proposed  rule. 

summary:  This  Further  Notice  solicits 
comments  on  the  continued  validity  of 
the  Commission  s  network -cable  cross- 
ownership  rule,  which  prohibits  the 
ownership  of  cable  television  systems 
by  the  national  television  networks. 
Although  the  Commission  initiated  this 


proceeding  in  1982.  no  Hnal  action  has 
been  taken.  In  tight  of  developments  m 
the  video  marketplace  during  the 
intervening  years  since  the  proceeding 
was  initiated,  this  Further  Notice  invites 
further  comments  on  our  original 
proposal  to  eliminate  the  network -cable 
cross-ownership  rule. 
DATE:  Comments  must  be  filed  on  or 
before  October  24. 1988,  and  reply 
comments  on  or  before  November  8, 
1988. 

ADDRESS:  Federal  Communciations 
Commission,  Washmgton,  DC  20554. 
FOR  FURTHER  INFORMATION  COfTTACr. 
Michele  Farquhar,  Policy  and  Rules 
Division.  Mass  Media  Biireau,  (202)  632- 
7792. 

SUPPLEMENTARY  INFORMATION:  This  IS  a 
summary  of  the  Commission's  Further 
Notice  of  Proposed  RulemakiriR  m  DC 
Docket  B2-I34.  adopted  August  4.  VJm, 
and  released  on  September  6,  198B.  The 
full  text  of  this  Commission  notice  is 
available  for  inspection  and  copying 
during  normal  business  hours  In  the  FCC 
Dockets  Branch  [Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  cnnlractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140. 
Washington.  DC  20037. 

Summary  of  Further  Notice  of  Proposed 
Rulemaking  (Further  Notice) 

1.  The  Commission  adopted  a  Notice 
of  Proposed  Rulemaking  (Notice) 
proposing  the  ehmination  of  the  rule 
which  prohibits  common  ownership  of 
cable  television  systems  and  national 
television  networks  (heremafter  the 
"network-cable  cross-ownership"  rule) 
on  July  15. 1982.  (47  FR  39212.  September 
7. 1982.)  The  Notice  solicited  comments 
on  the  proposed  abolition  of  the  rule  and 
the  possible  development  of  a 
framework  for  analyzing  media 
ownership  issues.  In  light  of  the 
developments  in  the  video  marketplace 
during  the  six  years  since  the  Notice 
was  released,  this  Further  Notice  would 
invite  further  comments  on  our  original 
proposal  to  eliminate  the  network-cable 
cross- ownership  rule. 

2.  The  Commission  first  adopted  this 
restriction  in  1970.  After  several  years  of 
experience  with  this  rule,  however, 
doubts  began  to  arise  as  to  its  necessity 
or  appropriateness.  For  example,  the 
1980  Snal  report  of  the  Commission's 
Network  Inquiry  Special  Sla^  concluded 
that  network  entry  into  cable  television 
could  increase  competition,  enhance 
efficiency,  and  improve  the  quaUty  of 
cable  service  to  advertisers  and 
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viewers.  Another  study,  released  by  the 
Commision's  Office  of  Plans  and  Policy 
(OPP)  in  1984.  found  that  the  possibility 
of  anticompetitive  or  other  adverse 
behavior  by  network  owners  of  cable 
systems  would  be  limited  by  strong 
consumer  demand  for  cable  services,  the 
regulatory  power  of  the  franchise 
authorities,  and  the  availability  of 
alternative  transmission  techniques. 

3.  Based  in  part  of  these  studies,  the 
Commission  issued  the  initial  Notice  in 
this  proceeding  in  1982,  suggesting  that 
the  basis  for  the  network-cable  cross- 
ownership  rule  might  no  longer  be  valid. 
especially  in  light  of  the  growth  in  the 
video  marketplace  in  general  and  the 
development  of  cable  television  services 
in  particular.  In  response  to  that  Notice 
thirty  parties  submitted  comments  or 
replies. 

4.  In  the  six  years  since  the  Notice  in 
this  proceeding  was  issued,  there 
appears  to  have  been  a  number  of 
relevant  developments  concerning  the 
cable  industry  and  the  national 
television  networks  which  could  have  a 
bearing  on  this  proceeding.  For  example, 
the  National  Telecommunications  and 
Information  Administration  (NTIA) 
issued  a  report  on  fune  15. 1988.  which 
concluded  that  broadcast  television 
networks  should  no  longer  be  prevented 
from  owning  cable  systems. 

5.  In  addition,  there  have  been 
significant  changes  in  the  regulator^' 
environment.  For  example,  the  1984 
Cable  Act  completely  revised  our  cable 
regulations.  In  addition,  the  elimination 
of  our  must  carry  rules  and  reimposition 
of  our  synidcated  exclusivity  rules 
changed  the  competitive  relationship 
between  cable  and  broadcasting.  In  this 
regard,  we  solicit  comment  on  whether 
network  ownership  of  cable  systems  in 
markets  where  they  have  affiliated 
stations  may  infiuence  the  negotiation  of 
affiliation  contracts.  Similarly,  absent 
must  carry,  how  does  network  affiliation 
with  a  local  station  and  ownership  of  a 
cable  system  in  the  same  market  affect 
the  competitive  position  of  other 
broadcast  facilities  in  that  market. 

Ex  Parte  Contacts 

6.  Thia  is  a  nonrestricted  notice  and 
comment  rulemaking  proceeding.  See 
S  1.1231  of  the  Conmiission's  Rules,  47 
CFR  1.1231,  for  rules  governing 
permissible  ex  parte  contacts. 

Initial  Regulatory  Flexibility  Act 
Statement 

7.  We  preliminarily  conclude  that  the 
proposed  elimination  of  the  network- 
cable  cross-ownership  rule  will  not  have 
a  significant  economic  impact  on  most 
small  cable  systems.  However,  to  the 
extent  that  networks  purchase  existing 


small  cable  systems,  the  systems  may 
benefit  from  the  expertise  of  the 
network,  or  from  the  possible  infusion  of 
additional  capital  into  the  cable  system. 

8.  The  Secretary  shall  cause  a  copy  of 
this  Further  Notice  to  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Adminsitration  in  accordance 
with  section  e03(a)  of  the  Regulatory 
Flexibility  Act  Pub.  L.  96-354,  94  Stat. 
1164,  5  U.S.C.  601  etseq.  (1981). 

Paperwork  Reduction  Act  Statement 

9.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
requirement  or  burden  upon  the  public. 
Implementation  of  any  new  or  modified 
requirement  or  burden  will  be  subject  to 
approval  by  the  Office  of  Management 
and  Budget  as  prescribed  by  the  Act. 

Comments 

10.  Pursuant  to  applicable  procedures 
set  forihin  §§  1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  October  24, 1988 
and  reply  comments  on  or  before 
November  8, 1988.  All  relevant  and 
timely  comments  will  be  considered  by 
Ihe  Commission  before  final  action  is 
taken  in  this  proceeding. 

UsI  of  Subjects  in  47  CFR  Part  76 

Diversification  of  Control. 
Federal  Communications  ComniiBsion. 
H.  Walker  Feaster,  11. 
Acting  Secretary. 

(FR  Doc.  88-21124  Filed  9-15-88;  8:45  am| 
BILUNG  CODC  &7t3-«1-«l 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1152 

I  El  Parte  No.  274  (Sub.  20)) 

Rail  Abandonments;  Avoidabitity  of 
Property  Tax  Expense  Under  the  Unit 
Method  of  Assessment 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Commission  is 
requesting  public  comment  on  a 
proposal  to  change  the  way  property 
taxes  are  treated  in  abandonment 
proceedings.  The  change  is  intended  to 
ensure  that  a  railroad  recovers  property 
taxes  as  an  aaviodable  cost  only  if  it 
experiences  an  actual  decrease  in  its 
overall  property  tax  liability  following 


abandonment  This  avoidability  problem 
occurs  primarily  in  jurisdictions  that 
base  their  propoerty  tax  on  a  so-called 
"unit"  method  of  assessment  The 
Commission  proposes  requiring  the 
abandoning  carrier  to  submit  evidence 
substantiating  the  actual  tax  savings  it 
will  experience  in  affected  unitan,' 
jurisdictions  if  the  railroad  argues  that 
savings  would  occur.  Without  sufficient 
proof,  the  Commission  would  decline  to 
accept  as  avoidable  the  property  taxes 
the  carrier  has  assigned  to  the  line. 
DATES:  Comments  are  due  October  17. 
1988. 

ADDRESSES:  Send  pleadings  (original 
and  10  copies)  referring  to  Ex  Parte  No. 
274  (Sub-No.  20)  to:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

loseph  H.  Deltmar.  (202)  275-7245. 
JTDD  for  hearing  impaired:  [202)  275- 

1721]. 
SUPPtEMENTARY  INFORMATION:  The  term 
"avoidable  cost"  is  defined  in  49  U-S.C 
10905(a)  as  "all  expenses  that  would  be 
incurred  by  a  rail  carrier  in  providing 
transportation  that  would  not  be 
incurred  if  the  railroad  line  over  which 
the  transportation  was  provided  were 
abandoned  or  if  the  transportation  were 
discontinued."  In  reviewing  the  merits  of 
an  abandonment  application,  the 
Commission  uses  avoidable  costs  to 
determine  the  financial  burden  the 
carrier  would  incur  from  continued 
operation  of  the  line.  This  burden  is 
relevant  to  our  ultimate  determination  of 
whether  the  public  convenience  and 
necessity  require  or  permit  the 
abandonment  under  49  U.S.C.  10903. 
Avoidable  costs  are  also  relevant  to 
subsidy  and  purchase  calculations 
under  49  USC.  10905. 

The  Commission's  regulations  at  49 
CFR  1152.32  address  the  caculalion  of 
avoidable  costs  and  define  (he  eligible 
costs  elements.  Under  §§1152.32[j), 
properly  taxes  are  deemed  attributable 
costs  of  the  rail  properties  to  be 
abandoned  if  the  applicant-carrier 
intends  to  sell  or  otherwise  dispose  of 
those  properties  after  abandonment.  In 
several  recent  proceedings,  however, 
protcstants  have  contended  that 
property  taxes  on  a  line  are  not 
avoidable  when  the  State  imposing  the 
tax  uses  a  "unit"  method  of  railroad 
assessment 

The  unit  method  of  valuing  railroad 
property  is  based  on  the  premise  that 
the  railroad  is  an  integrated  economic 
entity.  Each  State  using  the  unit  method 
determines  an  assessment  for  the  entire 
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railroad  system,  usinij  a  traditional 
imcome.  market,  or  cnst-base  valuation 
8ta  ndard 

Under  the  income  approach  the 
valu.ition.  Che  net  railway  operating 
income  fNROI)  i3  capitalized  to  predict 
the  captial  vd!ue  under  the  theory  that 
anticipated  future  income  tranbl^tes  into 
present  market  value. 

The  market  approach  tist-s  an  analysis 
of  5;  jcks  and  debt  to  determine  market 
vdi'jp  This  approach  as.sumes  that 
fLit:.-f  stock  prices  will  depend  on  the 
ar.'ii  -.pated  \ROI  from  future  operations 

L'nder  the  cost  approach,  original  cost 
or  reproduction  cost  with  depreciation  is 
used  to  determine  the  market  value  of 
the  system's  properties. 

The  State  then  determines  its 
proportion  of  the  total  system  value 
from  statistical  units  that  may  include 
track  miles,  gross  ton-mile.s.  car  miles, 
and  Locomotive  miles.  The  ratio  of 
statistical  uni's  m  the  State  to  systen. 
total  units  is  applied  against  the  total 
system  value  tu  determine  the  State- 
wide assessment. 

Abandonment  of  any  given  line 
withint  a  St-ate  will  lower  thai  State's 
ratio  by  reducing  equally  the  in-State 
(numerator)  and  s> stem-wide 
(denominator)  statistical  units.  On  the 
other  hand,  abandorunent  wiil  generally 
increase  system-wide  viHiuation.  Under 
the  income  and  market  approaches.  th«* 
abandonment  could  increase  NROI  and. 
therefore,  th*'  vaiuahon.  The  increase 
reflects  that  an  unprofitable  operation  is 
being  terminated.  The  possibility  that 
the  system-wide  valuation  will  mcrease 
creates  some  uncertainty  as  to  whether 
any  one  abandonment  will  result  m  an 
overall  tax  reduction  in  the  Stale  or 
States  where  the  line  is  located. 

OrduianW  this  methodology  will 
result  in  a  tax  reduction  in  the  State  ur 
Stages  where  an  abandonment  is  to 
occur  If  ;t  does,  however,  this  does  not 
necessarily  mean  that  ttie  abandoning 
carrier's  total  tiix  expense  will  be 
reduced.  As  a  result  of  the 
abandonment,  each  State's  proportion  of 
the  tofal  system  valuation  will  change. 
Those  States  that  are  outside  the  scope 
of  the  abandonment  should  experience 
an  increase  m  their  allocated  valuation, 
and  this  should  result  in  more  taxes 
being  assessed  on  the  abandoning 
railroad  by  that  Stale's  local  (axin>i 
entities.  Those  States  in  which  the 
abandonment  wlU  occur  ordinarily 


should  experience  a  reduction  in  their 
allocated  valuation,  and  this  should 
result  in  a  lesser  amount  being  assessed 
on  the  abandoning  railroad  by  their 
local  taxing  entitles.  The  net  effect  of 
this  is  that,  while  the  abandoning 
railroad  will  no  longer  pay  taxes  on  the 
track  being  abandoned,  it  may  as  a 
direct  result  of  the  abandonment  pay 
more  taxes  overall.  This  is  because  each 
of  the  local  jurisdictions  assesses  taxes 
at  a  different  raie  level,  and  because  a 
greater  portion  of  the  remaining 
allocated  valuation  may  be  in 
iurisdictions  wiih  higher  tax  rates. 

Because  there  is  no  fixed  relationship 
between  the  decrease  in  a  State's 
statistical  ratio  and  the  Likely  increase 
in  system-wide  valuation,  and  because 
the  tax  rates  applied  to  the  final 
assessment  by  the  various  jurisdictions 
in  which  the  abandoning  railroad 
operates  are  not  uniform,  there  can  be 
no  blanket  conclusion  that  property 
taxes  calculated  under  the  unit  method 
are  avoidable.  Consequently,  when  the 
issue  is  raised,  we  propose  to  decide  the 
issue  of  avotdabihty  on  a  case-by-case 
basis.  Our  proposed  rule  places  the 
burden  of  proving  avnidability  ou  the 
carrier  seeking  to  claim  local  property 
taxes  as  an  avoidable  cost  of 
operations.  In  the  absence  of  proof,  we 
will  decline  to  accept  as  avoidable  the 
property  taxes  the  carrier  has  assigned 
to  the  line. 

Our  proposed  rule  ts  set  forth  below. 
Comments  on  all  the  foregoing  matters 
are  invited. 

The  Commission  preliminarily 
certifies  that  the  revised  regulations 
proposed  in  this  proceeding,  if  adopted. 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  general  purpose  of  the 
proposed  changes  is  to  permit  a  more 
accurate  determination  of  the  costs  of 
rail  operations  in  connection  with  rail 
abandonment  and  subsidy/purchase 
proceedings.  Small  entities  will  be  least 
affected  because  they  typically  operate 
within  the  fewest  number  of  taxing 
jurisdictions.  However,  comments 
regarding  small  entities,  if  any.  should 
be  included  in  the  statements  filed  with 
the  Commission. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 
Similarly,  any  comments  regarding 
environmental  and  energy  issues  should 


be  included  in  the  statement  filed  with 

the  Commission. 

List  of  Subjects  in  49  CTR  Pari  1152 

Administrative  practice  and 
procedure.  Railroads. 

This  notice  u  issued  under  the 
authority  of  4fl  U.S.C.  10321. 1036^. 
10903, 10904.  and  10905.  and  5  U.S.C. 
553. 

Dafffd:  Septumber  6,  1968, 

By  the  CommiflsifMi.  Chairman  Cradison. 
Vice  Chairman  Andre.  Commissioners 
Siaunons,  Loratioley.  and  Fbillipt.  Vtce 
Chairman  Andre  commented  with  a  separate 
exprtMSion. 
Norata  R.  McGm. 
Secretary. 

Title  49  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows-  ) 

PART  1152— ABANDONMENT  AND 
DISCONTINUANCE  Of  RAIL  LINES 
AND  RAIL  TRANSPORTATION  UNDER 
49  U.S.C.  10903 

1.  The  authority  citation  for  Part  1152 
continues  to  read  as  follows: 

AoHiorilr.  5  use.  553,  559  and  704;  11 
U.S.C.  1170: 16  U.S.C.  1247(d);  and  49  U  S.C 
10321.  10382.  \nfii*,  and  H)90J  et  seq. 

9115^32    [AMENDED] 

2,  Section  1152.32  is  proposed  to  be 
amended  by  adding  a  new  paragraph 
(jj(6)  to  read  as  follows: 

0)'  •  • 

(6)  In  Slates  where  the  State-wide 
valuation  of  the  railroad's  properties  is 
based  on  a  proration  of  the  railroad's 
total  system  valuation  based  upon  the 
unit  method  of  valuation,  applicant  shall 
indicate  that  this  is  the  case.  and.  if  it  is 
claiming  the  local  property  tax  as  an 
avoidable  cost  of  operations,  it  shall 
submit  evidence  substantiating  the 
actual  tax  savings  that  may  be 
attributed  to  the  abandonment.  The 
taxes  paid  on  a  line  segment  that  are 
based  on  the  proration  of  a  State-wide 
valuation  determined  under  the  unit 
method  of  assessment  shall  not  be 
treated  as  avoidable  property  taxes 
assignable  to  the  line  segment  unless 
adequate  evidence  is  filed  in  suppori  of 
the  computation. 

IFR  Doc  86-21096  Filed  0-15-88;  8:45  ara) 
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ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Meeting 

agency:  Advisory  Council  on  Historic 

IVeservation. 

ACTioM:  Notice  of  meeting. 

summary:  Notice  is  hereby  given  that 
the  Advisory  Council  on  Historic 
Preservation  will  meet  on  Tuesday. 
September  27. 1988.  The  meeting  will  be 
held  in  the  Navajo  and  Zuni  Rooms  at 
the  Holiday  Inn.  2915  West  66  Highway. 
Gallup.  New  Mexico,  beginning  at  8:00 
a.m. 

The  Council  was  established  by  the 
national  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470)  to  advise  the 
President  and  the  (I^ongress  on  matters 
relating  to  historic  preservation  and  to 
comment  upon  Federal,  federally 
assisted,  and  federally  licensed 
undertakings  having  an  effect  upon 
properties  listed  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Council's  members 
are  the  Architect  of  the  Capitol;  the 
Secretaries  of  the  Interior.  Agriculture. 
Housing  and  Urban  Development,  and 
Transportation;  the  Director,  Office  of 
Administration:  the  Chairman  of  the 
National  Trust  for  Historic  Preservation; 
the  Chairman  of  the  National  Trust  for 
Historic  Preservation;  the  Chairman  of 
the  National  Conference  of  State 
Historic  Preservation  Officers;  a 
Governor  a  Mayor  and  eight  non- 
Federal  members  appointed  by  the 
President. 

The  agenda  for  the  meeting  includes 
the  following: 

I.  Chairman's  Welcome 

II.  Council  Business 

III.  Executive  Director's  Report 

IV.  Section  106  Cases 

V.  Adjourn 

Note:  The  meetings  of  the  Coundl  are  open 
to  the  public.  If  you  need  special 
accommodations  due  to  a  disability,  please 
contact  the  Advisory  Council  in  Historic 


Preservation.  1100  Pennsylvama  Avenue 
NW..  Room  806.  Washington.  DC,  202-786- 
0503.  Bt  least  seven  (7)  days  prior  to  the 
meeting. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Additional  information  concerning  the 
meeting  is  available  from  the  Executive 
Director,  Advisory  Council  on  Historic 
Preservation,  1100  Pennsylvania  Avenue 
.NW..  #809.  Washington.  DC  20004. 
Robert  D.  Bush, 
Executive  Dinclor. 

Date:  September  13, 1988. 
IFR  Doc.  88-21178  Filed  9-15-88;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Aninnal  and  Plant  Health  Inspection 
Service 

Advisory  Committee  on  Foreign 
Animal  and  Poultry  Disease;  Renewal 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  renewal  of  the 
Secretary's  Advisors-  Committee  on 
Foreign  Animal  and  Poultry  Diseases. 

SUMMARY:  We  are  giving  notice  that  the 
Secretary  of  Agriculture  has  renewed 
the  Secretary's  Advisory  Committee  on 
Foreign  Ammal  and  Poultry  Diseases 
(Committee)  for  a  2-year  period.  The 
Secretary  has  determined  that  the 
Committee  is  in  the  public  interest. 
DATE:  Consideration  will  be  given  only 
to  comments  postmarked  or  received  on 
or  before  October  3. 1988. 
ADDRESSES:  Send  an  original  and  three 
copies  of  written  comments  to  APHIS. 
USDA.  Room  1143.  South  Building,  PO. 
Box  96464.  Washington.  DC  20090-6464. 
Please  state  that  your  comments  refer  to 
Docket  Number  88-038.  Comments 
received  may  be  innpecled  at  Room  1141 
of  the  South  Building  between  8:00  a.m. 
and  4:30  p.m..  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  MA.  Mixson.  Chief  Staff 
Veterinarian,  VS.  APHIS.  USDA.  Room 
747,  Federal  Building.  Hyattsvilie.  MD 
20782.(301)436-8073. 

Dated:  Sepiemt>er  12. 1988. 
foho  |.  Fraake,  Jr., 

Assistant  Secretory  for  Administration. 
(FR  Doc.  8ft-2n40  Filed  9-15-68;  8:45  ami 
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Federal  Grain  Inspection  Service 
Shriveled  and  Wrinkled  Soybeans 

AGENCY:  Federal  Grain  inspection 

Service.  USDA. 
ACTION:  Notice. 

SUMMARV:  Effective  September  la  1988. 
the  Federal  Grain  Inspection  Ser\'ice 
(FGIS)  will  report  upon  request,  the 
percentage  of  shriveled  and  wrinkled 
soybeans  on  the  official  inspection 
certificate. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  Lebakken,  )r  .  USDA/FGIS. 
Resources  Management  Division.  Room 
0628-S.  P  O.  Box  96454,  Washington.  DC 
20090-6454:  telephone  [202)  475-3426. 
SUPf>l£MENTARY  INFORMATION:  The  1986 
dro'jght  m  the  Midwest  has  resulted  in 
some  mature  soybeans  having  shriveled 
iind  wrinkled  seedcoats  wilh  atypical 
size  and  appearance.  Based  on  limited 
testing,  the  oil.  protein,  and  free  fatty 
acid  levels  of  these  soybeans  appear  to 
be  normal.  However,  the  shnveled  and 
wrinkled  condition  of  the  soybean 
makes  it  difficult  to  remove  the  hull 
(seedcoat)  during  processing  This  may 
influence  the  efficiency  of  oil  extraction 
and  protein  meal  processmg.  The  extent 
to  which  shriveled  and  wTinkled 
soybeans  influence  soybean  processing 
is  dependent  on  the  end  product  and  the 
procedure  em.ployed. 

On  September"l3.  19a3.  FGIS  held  a 
meeting  m  Washington.  DC  with  19 
soybean  trade  representatives  and  other 
government  officials  to  discuss  the 
extent  of  the  problem  and  determine 
whether  any  FGIS  action  was  necessary. 
The  current  U.S.  Standards  for  Soybeans 
do  not  consider  shriveled  and  wrmkied 
soybeans  as  a  quality  deficiency. 

Based  on  discassionii  during  the 
September  13  meeting  and  subsequent 
information,  FGIS  has  decided  to  report, 
upon  request,  the  percentage  of 
shriveled  and  wrinkled  soybeans  on  the 
inspection  certificate.  This  service  will 
provide  the  marketplace  with 
information  to  identify  soybean  quality 
and  provide  opportunity  to  segregate 
soybeans,  as  deemed  necessary  to  meet 
user  needs. 

The  percentage  of  shriveled  and 
wrinkled  soybeans  will  be  determined 
by  sieving  125  grams  from  a 
representative  sample  using  a  '%«  x  H- 
inch  slotted  sieve.  The  sievings  may 
include  small,  split,  and  shnveled  and 
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wrinkled  soybeans.  Inspectors  will 
examine  the  sievings  and  remove  all 
whole  soybeans  [both  wrinkled  and 
smooth).  Any  nondamaged.  smooth 
soybeans  removed  from  the  sievmgs  will 
be  considered  sound.  Nondamaged 
shnveied  and  wrinkled  soybeans 
removed  from  the  sieving  will  be 
combined  and  the  percentage  reported 
on  the  certificate  in  the  remarks  section 
Any  wrinkled  soybeans  remaining  on 
top  of  the  '%4  X  ^4-inch  "^lotted  sieve 
win  be  considered  sound  soybeans 
unless  otherwise  damaged  and  not 
included  m  the  reported  percentage  of 
shnveied  and  wrinkled  soybeans.  This 
procedure  does  not  modify  !he  existing 
procedure  for  determining  damaged 
soybeans  and  foreign  material  according 
to  the  Official  U.S.  Standards  for 
Soybeans  under  the  United  States  Grain 
Standards  Act.  Pub.  L.  94-582,  90  Stat. 
2867.  as  amended  (7  U.S.C.  71  etseq.]. 

Dated:  Septeml>er  14. 1988 
O.R.  Galliart. 
Acting  Administrator 
(FR  Doc  BB-21299  Filed  9-15-68;  8:45  am] 
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Forest  Service 

Final  Supplement,  Pacific 
Northwestern  Regional  Guide, 
Northern  Spotted  Owl  Habitat 
Management  Standards  and 
Guidelines,  Updated  and  Additional 
Research;  Oregon,  Washington,  and 
California. 

agency:  Forest  Service.  USDA. 
action:  Extension  of  comment  period. 

SUMMARY:  In  order  to  give  interested 
parties  adequate  time  to  develop  and 
submit  comments  on  the  final  plan  for 
the  management  of  spotted  owl  habitat 
in  the  Pacific  Northwest,  the  Forest 
Service  is  extending  the  period  for 
comment  to  September  30. 1988.  The 
original  deadline  For  comments 
published  in  the  Federal  Register  f!J3  FR 
30465)  was  September  12.  1988  This 
extension  will  give  interested  parti**s 
time  to  comment  on  the  complex  issues 
involved  and  the  potential  impact  on  the 
economy  and  ecology  of  the  Pacific 
Northwest  Region. 

DATE:  Comments  must  be  received  in 
writing  by  September  30.  1988. 
ADDRESSES:  Send  written  comments  to 
Regional  Forester  [1950-3),  Pacific 
Northwest  Region.  USDA  Forest 
Service,  319  SW.  Pine  Street.  P.O.  Box 
3623.  Portland.  OR  97208. 
FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Fellows,  Spotted  Owl  Project. 
(503)-221-2465. 


Dated:  September  12, 1988. 
Mark  .^.  Reimera. 

AssiK'iate  Deputy  Chief.  Programs  ami 

Legislation. 

(FR  Doc.  88-21139  Filed  9-15-BB-.  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

[Docket  No.  AB-1-ae;  AB-Z-MI 

Decision  and  Order;  Zahl  M.  Kakish, 
Individually  and  Doing.  Business  as 
American  International  Sales 
Development,  Inc. 

A;'ppn',y^(_e  for  respondent  Hubert  S. 
Stuae.  E«.q  .  Smith  and  Senne.  73  East 
Milt  Street.  Suite  400.  Akron.  Ohio  44308. 

Appearance  for  agency:  Louis  K. 
Rothberg.  Esq.,  Office  of  Chief  Counsel. 
for  Export  Administration.  Rm.  3329. 
U.S.  Department  of  Commerce, 
Washington.  DC  20230. 

Order  ConTuming  Consent  Agreement 

The  Office  of  Antiboycott 
Compliance.  U.S.  Department  of 
Commerce  (Agency),  initiated 
administrative  proceedings  pursuant  to 
Section  n(c)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
App.  2401-2420).  as  reauthorized  and 
amended  by  the  Export  Administration 
Amendments  Act  of  1985,  Pub.  L.  9»-64. 
99  State.  120  (July  12. 1985)  (the  Act). 
and  Part  388  of  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  Parts  368-399  (1988)J 
(the  Regulations),  against  Zahi  M. 
Kakish,  mdividually  and  doing  business 
as  American  International  Sales 
Development.  Inc.  (hereinafter 
"Respondent").  The  Agency  issued  a 
Chaining  Letter,  dated  May  17. 1988. 
alleging  that  Respondent,  as  a  United 
Stales  person  as  defined  in  the 
Regulations,  m  his  activities  in  interstate 
or  foreign  commerce,  made  with  the 
intent  to  comply  with,  further  or  support 
an  unsanctioned  foreign  boycott, 
violated  Part  369  of  the  Regulations  on 
or  about  June  1.  1983.  Respondent 
allegedly  furnished  sixteen  items  of 
information  about  other  persons" 
business  relationships  with  or  In  a 
boycotted  country,  with  business 
concerns  organized  under  the  laws  of  a 
boycotted  country,  and  with  persons 
known  or  believed  to  be  restricted  from 
having  any  business  relationships  with 
or  in  a  boycotting  countr>'.  in  violation 
of  section  369. 2td)  of  the  Regulations. 

The  Agency  and  the  Respondent  have 
entered  into  a  Consent  Agreement  in 
order  to  settle  this  matter.  In  it  the 
Respondent  agrees  to  pay  a  civil  penalty 
in  the  amount  of  $48,000.  all  but  ten 


percent  of  which  is  suspended-  He  will 
also  be  denied  export  privileges  to  the 
area  of  the  Middle  East  for  a  penod  of 
two  years  from  the  date  this  Order 
becomes  final,  one  year  of  which  is 
suspended.  The  Middle  East  is  defined 
for  the  purposes  of  this  Order  as: 
Bahrain.  Iraq.  Jordan.  Kuwait.  Lebanon. 
Libya.  Oman.  Qatar.  Saudi  Arabia. 
Syria.  United  Arab  Emirates,  the  Yemen 
Arab  Republic  and  the  People's 
Democratic  Republic  of  Yemen.  The 
undersigned  approves  tlie  terms  of  the 
Consent  Agreement,  however,  my 
approval  is  given  with  some  hesitation. 
On  the  one  hand,  as  the  record  of  prior 
cases  clearly  demonstrates,  I  do  not 
second  guess  those  who  reach 
agreements  after  arduous  negotiations. 
On  the  other  hand,  when  agreements  are 
reached  and  a  settlement  presented. 
Counsel  must  be  candid  in  laying  out  the 
terms  and  impact  of  the  agreement.  That 
was  not  done  here.  I  now  understand 
that  the  agreement  which  I  approve  is 
significantly  different  from  those  usually 
considered.  The  denial  of  validated,  but 
not  general.  licenses  is  unique.  I  am 
most  concerned  at  how  the  export 
community  and  export  enforcement  staff 
will  be  able  lo  honor  such  distinction. 
The  application  of  the  denial  to  a  named 
list  of  countries  is  also  a  first,  though  in 
the  past  denials  have  been  imposed 
against  country  groups  so  recognized  In 
the  Regulations.  Such  tailoring  of  the 
sanctions  may  impose  significant 
monitoring  problems  for  business  and 
the  bureaucracy  and  it  deserves  more 
specific  justification  in  any  future  use.  I 
also  recognize  that  the  imposition  of  a 
denial  in  an  Antiboycott  case  is 
probably  a  first.  However,  the  failure  to 
use  that  most  appropriate  remedy  in  the 
past  should  not  limit  its  present  or  future 
use. 

A  most  distressing  aspect  of  this  and 
recent  settlements  is  the  absence  of  an 
acknowledgement  of  violation.  These 
proceedings  must  first  address 
responsibility,  then  proceed  to  an 
appropriate  sanction.  It  is  not 
appropriate  for  Counsel  to  simply  omil 
language  relating  to  that  most  important 
aspect  of  these  cases.  In  the  future,  the 
absence  of  such  acknowledgment  will 
be  the  basis  for  outright  rejection, 
absent  some  showing  of  a  basis  for  the 
omission  for  the  record  in  the  published 
disposition.  I  know  of  none,  but  my 
mind  is  not  closed.  I  am  not  here  to 
pontificate  over  extortion  proceedings 
against  businessmen.  Nor  do  I  think 
businessmen  pay  huge  sums  when  they 
are  innocent  of  wrongdoing.  The 
determination  of  fault  is  a  prerequisite 
to  the  determination  of  penalty  and  the 
record  should  so  reflect. 
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Pursuant  to  the  authority  deiogated  to 
me  by  Part  388  of  the  Regulations,  it  is 
ordered  that: 

Order 

I.  Respondent  is  assessed  a  civil 
penalty  of  $48,000.  Respondent  is  to 
make  four  annual  installment  payments 
to  the  Agency  of  Si, 200.  The  first  such 
payment  is  to  be  paid  within  six  months 
from  the  date  of  this  Order.  The 
remaining  payments  to  be  paid  on  the 

J  early  anniversary  of  the  first. 

II.  The  payment  of  the  remainder  of 
the  civil  penally  set  forth  above  is 
hereby  suspended  from  a  period  of  four 
years  from  the  date  on  which  this  Order 
becomes  final  in  accordance  with 

§  388.16(c)  of  the  regulations  and  will  be 
remitted  without  further  action  at  the 
end  of  that  period  provided  Respondent 
has  committed  no  further  violations  of 
the  Act.  the  Regulations  or  the  final 
Order  entered  in  this  proceeding  during 
the  four  year  suspension  period. 

III.  For  a  period  of  two  years  from  the 
date  of  this  Order,  Respondent,  Zahi  M. 
Kakish,  individually  and  doing  business 
as  American  International  Sales 
Development,  Inc..  2408  First  National 
Tower.  Akron.  Ohio  44308.  and  at) 
successors,  assignees,  officers,  partners, 
representatives,  agents,  and  employees 
hereby  are  denied  all  U.S.  export 
privileges,  except  those  made  under 
general  licenses,  of  participating, 
directly  or  indirectly,  in  any  manner  or 
capacity,  in  any  transaction  involving 
commodities  or  technical  data  exported 
from  the  United  States  in  whole  or  in 
part,  or  to  be  exported  to  any  Middle 
East  destination,  as  defined  above,  or 
that  are  otherwise  subject  to  the 
Regulations.  Nothing  herein  shall  be 
construed  at  affecting  Respondent's 
general  license  privileges. 

IV.  Commencing  one  year  from  the 
date  that  this  Order  becomes  effective, 
the  denial  of  export  privileges  set  forth 
above  shall  be  suspended,  in 
accordance  with  §  388.16  of  the 
Regulations,  for  the  reminder  of  the  two 
year  period  set  forth  in  Paragraph  III 
above,  and  shall  be  terminated  at  the 
end  of  such  two  year  period,  provided 
that  Respondent  has  commited  no 
further  violations  of  the  Act.  the 
Regulations,  or  the  final  Order  entered 
in  this  proceeding. 

V.  Participation  prohibited  in  any  such 
transaction,  either  in  the  United  States 
or  abroad,  shall  include,  but  not  be 
limited  to,  participation: 

(i)  As  a  party  or  as  a  representative  of 


3  party  to  a  validated  export  license 
application; 

(iij  In  preparing  or  filing  any  export 
license  application  or  reexport 
authorization,  or  any  document  to  be 
submtlled  therewith: 

(lii)  In  obtaining  or  using  any 
validated  license  or  other  export  control 
document: 

(iv)  In  carrying  on  negotiations  with 
respect  to.  or  in  receiving,  ordering. 
buying,  seUing,  delivering,  storing,  using, 
or  disposing  of.  in  whole  or  m  part,  any 
commodities  or  technical  data  requiring 
such  a  validated  license  and  which  are 
exported  irom  the  United  Stales,  ur  to 
be  exported:  and 

(v)  In  the  financing,  forwarding. 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data  requiring 
any  such  validated  licenses. 

Such  denial  of  export  privileges  shall 
extend  lo  matters  which  are  subject  to 
the  Act  and  the  Regulations. 

VI.  After  notice  and  opportunity  for 
comment,  such  denial  oi  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which  the 
Order  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of 
export  trade  or  related  services. 

VII.  All  outstanding  individual 
validated  export  licenses,  affected  by 
this  Order,  in  which  Respondent 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Export  Licensing  for  cancellation. 
Further,  all  of  Respondent's  privileges  of 
participating,  in  any  manner  or  capacity, 
in  any  special  licensing  procedure 
affected  by  this  Order,  including,  but  not 
limited  to.  distribution  licenses,  are 
hereby  revoked. 

VIII.  With  respect  to  validated 
licenses  to  Middle  East  countries,  as 
defined  in  this  Decision,  no  person,  firm. 
corporation,  partnership,  or  other 
business  organization,  whether  in  the 
United  Stales  or  elsewhere,  without 
prior  disclosure  and  specific 
uulhorization  from  the  Office  of  Export 
Licensing,  shall,  with  respect  to  U.S.- 
origin  commodities  and  technical  data, 
do  any  of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
assucialion  with  any  Respondent  or  any 
related  person,  or  whereby  any 
Respondent  or  any  related  person  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
directly  or  indirectly; 


(a)  Apply  for.  obtain,  transfer,  or  use 
any  licenfie.  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  pait.  or  to 
be  exported  by.  to,  or  for  any 
Respondent  or  related  person  denied 
export  privileges,  or 

(b)  Order,  buy.  receive,  use.  sell, 
deliver,  store,  dispose  of,  forward, 
transport,  finance  or  otherwise  service 
or  participate  in  any  export  reexport 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  Stiiles. 

IX.  This  Order  is  effective 
immediately.' 
Date:  September  9. 1968. 

Hugh  |.  Dotan. 

Administrative  Lawjudige. 

|FR  Doc.  88-21173  Filed  9-15-68;  8:45  am] 
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Bureau  of  Export  Administration 

Electronic  Instrumentation  Technical 
Advisory  Committee;  Partially  Closed 
Meetirrg 

A  meeting  of  the  Electronic 
Instrumentation  Technical  Advisory 
Committee  will  be  held  October  12  and 
13. 1988.  in  the  Federal  Building.  450 
Golden  Gate  Avenue.  San  Francisco. 
CA.  The  October  12  meeting  will 
convene  in  Room  2007  at  9:00  a.m.  On 
October  13.  the  meeting  will  reconvene 
in  Executive  Session  at  9:00  a.m.  and 
continue  to  its  conclusion  in  Room  2007 
of  the  Federal  Building.  TTie  Committee 
advises  the  Office  of  Technolog>  and 
Policy  Analysts  with  respect  lo  technical 
questions  which  affect  the  level  of 
export  controls  applicable  to  electronics 
and  related  equipment  and  technology 

Agenda: 

General  Session 
1.  Opening  Remarks  by  the  Chairman. 


'  A  Ramspyer  version  of  Tfcp  above  OrdiT 
r«nectlnj!  delebont  and  sddinom  lo  lh#  usual  Order 
lanfua^  u  availaMe  from  this  Oflicc  upon  reqaest 
From  ihf  iMuancr  of  ihls  Order  foru-^rd.  any 
[iroposed  Ofd«  langu'ige  8u''inined  by  counsel  thai 
deviulvrf  from  thr.  ct«n<jan}  denial  laiianiiitfe  whit  h 
h.*«  Jjivn  utilised  by  lhi»  Of^ce  for  id  Decision*  and 
iidopifld  by  thr  LfadcrSecroijirj'  in  Export 
ConiplUnce  Cdse&  {e.g.  f'j'.t-a/i/s.  dnrkj>[  \n  SJOl- 
01.  6101-02.  53  FKZL'Jfit  Aug  4.  19BH)  Bubvequenl  lu 
the  1965  Aaiendnienia  to  (he  Ejtport  Adaimi-tratioB 
Ad.  mufit  be  dearly  set  out  in  Ramameyer  fashintL, 
conUai Ung  the  proposal  lo  lucb  ttaodard  laoguane 
or  Ihc  ple«dii)g«  may  tie  receded. 


36086 


Federal  Register  /  Vol.  53.  No.  IBO  /  Friday.  September  16.  1988  /  Notices 


2,  Presentation  of  papers  or  comments 
by  the  public. 

.1.  Comments  and  discussion  on 
Commndity  Control  Last  entry  1522A — 
Lasers. 

4.  Public  discussion  on  any  other 
matters  related  to  activities  of  tJie 
Electronic  Instrumentation  Technical 
Advisory  Committee.  Comments  should 
consider  the  need  for  revision 
(strengthening,  relaxation  or  decontrol) 
of  the  current  regulations  based  on 
technological  trends,  foreign  availability 
and  national  security. 

E.xecutH-e  Session 

5.  Discussion  on  matters  properly 
classified  under  Executive  Order  12356. 
dealing  with  the  L'S.  and  COCOM 
control  program  and  strategic  criteria 
related  ihpreto- 

The  meeting  will  be  open  to  the  public 
and  a  limited  number  of  seats  will  be 
available.  To  the  extent  time  permits, 
members  of  the  public  may  present  oral 
statements  to  the  Committee.  Written 
statements  may  be  submitted  at  any 
time  before  or  after  the  meeting  and  can 
be  directed  to:  Betty  Anne  Ferrell. 
Acting  Director,  Technical  Support  Staff, 
Office  of  Technology  4  Policy  Analysis. 
Room  4086.  14th  Street  &  Constitution 
Avenue  VW.,  Washington.  DC  20230. 

FOR  FURTMEB  IMFORMATIOM  [or  COpieS  of 

the  minutes)  CONTACT:  Betty  Anne 
Ferrell.  202-377-2583.  The  Assistant 
Secretary  for  Administration,  wiih  the 
concurrence  of  the  delegate  of  the 
General  Counsel,  formally  determined 
on  lanuary  10.  1988,  pursuant  to  section 
lOid;  of  the  Federal  Advisorj'  Committee 
.\ct.  as  amended,  that  the  series  of 
meetings  or  portions  of  meetings  of  the 
Committee  and  of  any  Subcommittee 
thereof,  dealing  with  the  classified 
materials  listed  m  5  U.S.C-  552(c](l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  m 
sections  10  la)(l)  and  (a](3),  of  the 
Federal  Advisory  Committee  Act.  The 
remaining  senes  of  meetings  or  portions 
of  meetings  of  the  Committee  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility.  Room  6628. 
US.  Department  of  Commerce, 
W"ashmgton.  DC.  For  further  information 
or  copies  of  the  minutes  please  call 
Betty  Ferrell.  202-377-2583. 

Date  Septembers.  19«a 
Betty  Anne  Ferrell, 

Acting  Director.  Technical  Support  Staff. 
O'^.-ce  D^  Techr.ohgy  8r  Policy  Anolysia. 
[FR  Doc  88-21174  Filed  9-15-«ft;  8:45  ami 
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Foreign-Trade  Zones  Board 

[Docket  No.  2fr-«8| 

Foreign- Trade  Zone  47 — Campbell 
County,  KY;  Cincinnati  Customs  Port 
of  Entry;  Application  for  Subzone; 
Clarton  Auto  Audio  Equipment  Plant, 
Walton.  KY 

An  application  has  been  submitted  lo 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Greater  Cincinnati 
Foreign-Trade  Zone.  Inc.  grantee  of  FTZ 
47,  requesting  special-purpose  subzone 
status  for  the  automobile  audio 
equipment  manufacturing  plant  of 
Clarion  Manufacturing  Corporation  of 
America  (CMCA)  (subsidiary  of  Clarion 
Company,  Ltd..  Japan],  located  in 
Walton.  Kentucky,  adjacent  lo  the 
Cincinnati  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C  Bla- 
81u).  and  the  regulations  of  the  Board 
fI5  CFR  Part  400).  It  was  formally  filed 
on  September  6.  1988. 

The  CMCA  plant  (20  acres)  is  located 
dt  237  Beaver  Road  in  Walton. 
Kentucky,  about  20  miles  south  of 
Cincinnati  The  facility  employs  64 
persons  and  is  used  to  produce 
automobile  radios  and  tape  players 
CMCA  presently  imports  kits  for 
assembly  at  the  plant,  and  ships  the 
completed  radios  and  tape  players 
primarily  to  U.S.  auto  a.ssembly  plants 
At  the  outset  of  zone  operations,  all  of 
the  components  used  in  the  operation 
will  be  sourced  abroad,  such  as  printed 
circuit  boards,  capacitors,  motors, 
switches,  resistors,  transistors,  diodes 
and  integrated  circuits,  but  CMCA's  goal 
is  to  raise  the  domestic  content  of  its 
units  to  60  percent  of  total  value  by  1990. 

Zone  procedures  would  exempt 
CMCA  from  duty  payments  on  the 
foreign  components  that  are  exported. 
On  products  shipped  lo  U.S.  auto 
assembly  plants  with  subzone  status, 
the  company  would  be  able  lo  lake 
advantage  of  the  same  duty  rate 
available  to  importers  of  complete 
automobiles.  The  duty  rales  on  the 
components  range  from  2  to  10  percent, 
while  the  duty  rate  on  autos  is  2.5 
percent.  CMCA  is  currently  paying 
duties  on  the  radio  [B%]  and  tape  player 
kits  (37%).  The  applicant  indicates  that 
the  zone  savings  will  help  improve  the 
company's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff, 


US.  Department  of  Commerce. 
Washington.  DC  20230;  lohn  F.  Nelson. 
District  Director.  U.S.  Customs  Service. 
North  Central  Region.  Plaza  Nine 
Building.  55  Erie  View  Plaza,  Cleveland, 
Ohio  44114;  and  Colonel  Robert  L 
Oliver.  District  Engineer.  U.S.  Army 
Engineer  District  Louisville.  P.O  Box  59. 
Louisville,  Kentucky  40201. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  parties.  They  shall  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  October  31. 
1988. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
US.  Department  of  Commerce  District 

Office,  9504  Federal  Office  Building. 

650  Main  Street,  Cincinnati,  OM  45202 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board.  U.S. 

Department  of  Commerce,  Room  1529. 

14th  and  Permsylvania  Avenue.  NW., 

Washington.  DC  20230 

Diiit;d:  September  9, 1968. 
lubn  |.  Oa  Poate.  Jr., 
Executive  Secretary. 
(PR  Doc.  86-21213  Filed  9-1V-4S:  MS  am) 
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International  Trade  Administration 

Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
Administration.  Commerce. 
action:  Notice  of  Initiation  of  Process  to 
Revoke  Export  Trade  Certificate  of 
Review  No  84-00011. 

summary:  The  Department  of 
Commerce  had  issued  an  export  trade 
certificate  of  review  to  Watsand 
International  Limited  (Watsand) 
Because  the  certificate  holder  has  failed 
to  file  an  annual  report  as  required  by 
law,  the  Department  is  initiating 
proceedings  to  revoke  the  certificate. 
This  notice  summarizes  the  notification 
letter  sent  to  Watsand 
FOR  FURTHER  INFORMATION:  George 

Muller,  Acting  Director.  Office  of  Export 
Trading  Company  AfTairs.  International 
Trade  Administration,  202/377-5131- 
This  IS  not  a  toll-free  number. 

SUPPt£MENTARV  INFORMATION:  Title  III 

of  the  Export  Trading  Company  Act  of 
1982  ("the  Act ")  (15  US  C.  4011-211 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  111 
(••the  Regulations')  are  found  at  15 CFR 
Part  325.  Pursuant  to  this  authority,  a 
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certificate  of  review  was  issued  on  May 
29. 1984  to  Watsand  (application  no.  84- 
00011). 

A  cerificate  holder  is  required  by  law 
(section  308  of  the  Act,  5  U.S.C.  4018)  to 
submit  to  the  Department  of  Commerce 
annual  reports  that  update  financial  and 
other  information  relating  lo  business 
activities  covered  by  its  certificate.  The 
annual  report  is  due  within  45  days  after 
the  anniversary  date  of  the  issuance  of 
the  certificate  of  review  (55325.14  (a) 
and  (b)  of  the  Regulations).  Failure  lo 
submit  a  complete  annual  report  may  be 
the  basis  for  revocation  ($§  325.10(a) 
and  325.14(c]  of  the  Regulations). 

On  May  19, 19B8.  the  Department  of 
Commerce  sent  to  Watsand  a  letter 
containing  annual  report  questions  with 
a  reminder  that  its  annual  report  was 
due  on  July  13, 1988.  Additional 
reminders  were  sent  on  August  12  and 
on  August  29, 1988.  The  Department  has 
received  no  written  response  to  any  of 
these  letters. 

On  September  13. 19S8.  and  in 
accordance  with  5  325.10(c)(2]  of  the 
Regulations,  a  letter  was  sent  by 
certified  mail  to  notify  Watsand  that  the 
Department  was  formally  initiating  the 
process  to  revoke  its  certificate.  The 
letter  staled  that  this  action  is  being 
taken  for  the  certificate  holder's  failure 
to  file  an  annual  report. 

In  accordance  with  S  325.10(c)(2)  of 
the  Regulations,  each  certificate  holder 
has  thirty  days  from  the  day  after  its 
receipt  of  the  notification  letter  in  which 
lo  respond.  The  certificate  holder  is 
deemed  to  have  received  this  letter  as  of 
the  date  on  which  this  notice  is 
published  in  the  Federal  Register.  For 
good  cause  shown,  the  Deparment  of 
Commerce  can.  at  its  discretion,  grant  a 
thirty-day  extension  for  a  response. 

If  the  certificate  holder  decides  to 
respond,  it  must  specifically  address  the 
Department's  statement  in  the 
notification  letter  that  it  has  failed  to  file 
an  annual  report.  It  should  state  in  detail 
why  the  facts,  conduct,  or  circumstances 
described  in  the  notification  letter  are 
not  true,  or  if  they  are,  why  they  do  not 
warrant  revoking  the  certificate.  If  the 
certificate  holder  does  not  respond 
within  the  specified  period,  it  will  be 
considered  an  admission  of  the 
statements  contained  in  the  notification 
letter  (§  325.10(c)(2)  of  the  Regulations). 

If  the  answer  demonstrates  that 
material  facts  are  in  dispute,  the 
Department  of  Commerce  and  the 
Department  of  Justice  shall,  upon 
request,  meet  informally  with  the 
certificate  holder.  Either  Department 
may  require  the  certificate  holder  to 
provide  the  documents  or  information 
that  are  necessary  to  support  its 


contentions  (S  325.10(c)(3)  of  the 
Regulations). 

The  Department  shall  publish  a  notice 
in  the  Federal  Re^ster  of  a  revocation 
or  modification  or  a  decision  not  to 
revoke  or  modify  (5  325.10(c)(4)  of  the 
Regulations).  If  there  is  a  determination 
to  revoke  a  certificate,  any  person 
aggrieved  by  such  final  decision  may 
appeal  to  an  appropriate  U.S.  district 
court  within  30  days  form  the  dale  on 
which  the  Department's  final 
determination  is  published  in  the 
Federal  RegUter  (5  S  325.10(c)(4)  and 
325.11  of  the  Regulations), 

Date:  September  13, 1968. 
George  MuUer, 

Acting  Director.  Office  of  Export  Trading 
Company  Affairs. 
(FR  Doc.  88-21215  Filed  9-15-88;  8:45  am) 
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Short-Supply  Review  on  Certain  Large 
Diameter  Une  Pipe;  Request  for 
Comments 

agency:  Import  Administration. 

International  Trade  Administration, 

Commerce. 

ACTION:  Nobce  and  request  for 

comments. 

summary:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short-supply 
determination  under  Paragraph  8  of  the 
U.S.-Japan  Arrangement  Concerning 
Trade  in  Certain  Steel  Products  with 
respect  to  certain  large  diameter  line 
pipe. 

DATE:  Comments  must  be  submitted  no 
later  than  September  26. 1988. 
ADDRESS:  Send  all  comments  to 
Nicholas  C.  Tolerico,  Director,  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce.  Room  7866, 14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT. 

Richard  O.  Weible.  Office  of 
Agreements  Compliance.  Import 
Administration.  U.S.  Department  of 
Commerce,  Room  7866. 14th  Street  and 
Constitution  Avenue  NW„  Washington. 
DC  20230,  (2021  377-0159. 
SUPPLEMENTARY  INFORMATION: 
Paragraph  8  of  the  US  -)apan  steel 
arrangement  provides  that  if  the  U.S. 
"•  '  *  determines  ihal  because  of 
abnormal  supply  or  demand  factors,  the 
United  Stales  steel  lndustr>'  will  be 
unable  to  meet  demand  in  the  United 
Slates  of  America  for  a  particular 
category  or  sub-calegory  (including 
substantial  objective  evidence  such  as 
allocationt  extended  delivery  periods,  or 


other  relevant  factors)  an  additional 
tonnage  shall  be  allowed  for  such 
category' or  sub-category 

We  have  received  a  short-supply 
request  for  the  following  sizes  of  large 
diameter  API  grade  5LX-65  double 
submerged-arc  weld  (DSAW)  Une  pipe: 
(a)  34  inch  diameter,  with  a  wall 
thickness  of  0  450  inch;  and  (b)  80  inch 
diameter,  with  wall  thicknesses  of  0537 
and  0.746  inch. 

Any  party  interested  m  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  September  26. 1988. 
Comments  should  focus  on  the  economic 
factors  involved  in  granting  or  denying 
this  request. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  so  label  the 
business  proprietary  portion  of  the 
submission  and  also  provide  a  non- 
proprietary submission  which  can  be 
placed  in  the  public  file.  The  public  file 
will  be  maintained  in  the  Central 
Records  Unit,  Room  B-099,  Import 
Administration,  U.S.  Department  of 
Commerce,  at  the  above  address, 
|an  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 
September  13. 1988. 

(FR  Doc  88-21212  Filed  9-15-88:  8:45  ami 
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Patent  and  Trademark  Office 

tOocket  No.  80966-^166) 

Initiation  of  Evaluation  Concerning  the 
Issuance  of  a  Presidential 
Proclamation  Granting  Protection 
Under  the  Semiconductor  Chip 
Protection  Act  for  Mask  Works  of 
Nationals,  Domicilianes  and  Sovereign 
Authorities  of  Japan 

agency:  Patent  and  Trademark  Office. 

Commerce. 

ACTION:  Initiation  of  Evaluation 
Concerning  the  Issuance  of  A 
Presidential  Proclamation  Granting 
Protection  Under  the  Semiconductor 
Chip  Protection  Act  for  Mask  Works  of 
Nationals.  Domicilianes  and  Sovereign 
Authorities  of  lapan. 

summary:  Puusuant  lo  §  150.2(a)  of  the 
Rules  of  the  Patent  and  Trademark 
Office,  37  CFR  150.2(&)  (1988).  the 
Commissioner  of  Patents  and 
Trademarks  has  determined  to  initiate 
an  evaluation  of  the  propriety  of 
recommending  the  issuance  of  a 
Presidential  proclamation  under  section 
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902(a){2]  of  the  Semiconductor  Chip 
Protection  Act  of  1984. 17  U.S.C. 
902(a)(2].  conferring  protection  in  the 
United  States  to  mask  works  of 
nationals,  domiciuaries  and  sovereign 
authorities  of  Japan.  W'ntten  comments 
are  requested. 

DATE:  Comments  should  be  received  by 
Noveniber  14,  1988.  lo  ensure 
consideration. 

AODHESS:  Comments  should  be  sent  to: 
Office  of  Legislation  and  International 
.Affairs,  c/o  Commissioner  of  Patents 
and  Trademarks,  Box  4,  Washington.  DC 
20231   Comments  received  will  be 
available  for  public  inspection  in  the 
Office  of  the  Assistant  Commissioner 
for  External  Affairs.  Site  902.  Crystal 
Park  Buildsna  2.  2121  Crystal  Dnve, 
.-Arlington,  V.A., 

FOR  FUfrmER  INFORMATION  CONTACT 
Richard  Owens.  Office  of  Leijislation 
and  International  Affairs,  by  telephone 
at  [7031  557-3065.  or  by  mail  marked  to 
his  attention  and  addressed  to 
Commissioner  of  Patents  and 
Trademarks.  Box  4.  Washington,  DC 
20231 

SUPPLEMEKTARV  INFORMATION:  The 
Semiconductor  Chip  Protection  Act  of 
1984  [SCPA]  established  a  new  form  of 
mtellecrual  property  protection  for  mask 
works  that  are  Hxed  in  semiconductor 
chips  Mask  works  are  defined  as  a 
'senes  of  related  images,  hcjwever  fixed 
or  encoded."  that  represent  the  Ihree- 
demensional  pattern  in  the  layers  of  a 
semiconductor  chip.  Thus,  the  subject 
matter  of  protection  under  the  SCPA  are 
the  layout  designs  of  semiconductor 
chips,  known  in  some  countnes  as 
"integrated  circuit  layout  designs"  or  as 
"semiconductor  topographies  "  The 
SCPA  provides  a  ten-year  term  of 
protection  for  original  mask  works 
measured  from  their  date  of  registration 
or  first  commercial  exploitation 
ar.ywherc  m  the  world.  To  mamlam 
protection,  mask  works  must  be 
registered  m  the  L'niled  Slates  Copyright 
Office  within  two  years  of  first 
commercial  exploitation. 

Protection  for  foreign  mask  works 
may  be  granted  under  both  section  902 
and  section  914  of  the  SCPA.  Section  902 
sets  out  three  ways  that  such  mask 
works  may  berome  eligible  for 
protection  in  the  United  States.  First,  on 
the  date  the  work  is  registered  or  is  first 
commercially  exploited  anywhere  in  the 
world,  the  mask  work  is  protectable  if 
Its  owner  is  a  natianal.  domiciliary  or 
sovereign  authonty  of  a  foreign  nation 
that  18  a  party  to  a  treaty  that  provides 
protection  of  mask  works  and  to  which 
the  L'niled  States  is  also  a  party,  or  if  a 
stateless  person,  wherever  domiciled 
Second,  foreign  mask  works  may  be 


protected  when  they  are  first 
commercially  exploited  in  the  United 
Stales. 

The  third  way,  set  forth  in  section 
902(a)(2).  is  where  the  foreign  mask 
work  comes  within  the  scope  of  a 
Presidential  proclamation.  The  President 
may  issue  a  proclamation  i<pon  finding 
that  a  foreign  nation  extends  to  mask 
works  of  owners  who  are  U.S.  nationals 
or  domicilianes.  protection  (1)  on 
substantially  the  same  basis  that  the 
foreign  nation  extends  protection  to 
mask  works  on  its  own  nationals  and 
dumicilianes  and  mask  works  first 
commercially  exploited  In  that  nation,  or 
(2)  on  substantially  the  same  basis  as 
provided  in  the  SCPA  Pursuant  to 
Executive  Order  12504.  50  FR  4849 
(February  4.  1985),  requests  for  issuance 
of  Presidential  proclamations  are  to  be 
presented  to  the  President  by  the 
Secretary  of  Commerce.  By  Amendment 
2  lo  Deparirp'^nt  Organization  Order  10- 
14.  issued  September  2a  1967,  the 
Secretary  delegated  lo  the  Assistant 
Secretary  and  Commissioner  of  Patents 
and  Trademarks  the  responsibility  for 
prescribing  regulations  for  the 
evaluation  of  requests  for  Presidential 
proclamations  under  section  902(a)(2). 
The  Commissioner  recently  issued 
regulations  for  the  evaluation  of  such 
requests.  See  Requests  for  Preaidentiai 
Proclomations  Under  the  Semiconductor 
Chip  Protection  Act  of  1964.  53  FR  24444 
(June  29. 1988). 

Section  914  was  included  in  the  SCPA 
as  a  transitional  provision,  intended  by 
Congress  to  encourage  other  countries  lo 
pass  taws  extending  protection  to  this 
new  form  of  intellectual  property.  Once 
laws  were  in  place,  it  was  reasoned, 
permanent  protection  for  foreign  mask 
works  could  be  conferred  under  a 
Presidential  proclamation  pursuant  to 
section  902(al(2)  or  through  a 
multilateral  treaty  that  extended 
coverage  to  mask  works.  Section  914 
gives  the  Secretary  of  Commerce 
authority  to  issue  orders  granting 
interim  protection  lo  foreign  mask  work 
owners  upon  the  satisfaction  of  certain 
conditions-  First,  the  Secretary  must  find 
that  the  foreign  nation  is  making  good 
faith  efforts  and  reasonable  progress 
toward  entering  into  a  treaty  with  the 
United  States,  or  toward  enacting 
legislation  thai  will  protect  US.  mask 
works  on  the  same  basis  as  domestic 
mask  works,  or  at  a  level  similar  to  that 
provided  under  the  SCPA.  Second,  the 
Secretary  must  determine  that  nationals. 
domicUiaries  and  sovereign  authorities 
of  ihe  foreign  nation,  and  persons 
controlled  by  them,  are  not  engaged  in 
the  misappropriation,  unauthorized 
distribution,  or  unauthorized 
commercial  exploitation  of  mask  works. 


Finally,  the  Secretary  must  determine 
that  issuance  of  an  interim  order  would 
promote  the  purposes  of  the  SCPA  and 
international  comity  with  respect  to  the 
protection  of  mask  works.  By 
Amendment  1  to  Department 
Organization  Order  10-14,  Issued 
December  3. 1984.  the  SecreUry 
delegated  lo  the  Commissioner  of 
Patents  and  Trademarks  the  authority 
under  section  914  to  make  perlmenl 
findings  and  to  issue  orders  for  the 
interim  protection  of  foreign  mask 
works. 

The  Commissioner  has  issued  orders 
granting  interim  protection  under 
section  914  to  mask  works  produced  in 
18  countries,  including  japan.  All  of  the 
intenm  protection  orders  are  effective 
until  May  31.  1989. 

Tilts  proceeding  is  being  initiated 
pursuant  to  S  lS0.2(a)  of  the  Rules  of  the 
Patent  and  Trademark  Office,  37  CFR 
lS0.2(a).  Section  150.2  sets  forth  two 
ways  that  an  evaluation  of  the  propriety 
of  recommending  the  issuance  of  a 
section  902  proclamation  may  be 
initiated.  Section  150.2(a)  gives  the 
Commissioner  discretion  independently 
to  initiate  an  evaluation,  while  S  150.2(b) 
provides  that  the  Commissioner  must 
initiate  an  evaluation  upon  receipt  of  a 
request  from  a  foreign  government.  The 
Government  of  fapan  has  not  formally 
requested  the  mitiation  of  a  section  902 
evaluation.  In  recent  section  914 
proceedings,  however,  the  Electronic 
Industries  Association  of  Japan  has 
stated,  with  the  concurrence  of  the 
Government  of  [apan,  that  a  Presidential 
proclamation  in  favor  of  Japanese  mask 
works  should  be  granted  as  soon  as  the 
Patent  and  Trademark  Office  issued 
regulations  implementing  section 
902(al(2I  of  the  SCPA.  See.  e^.. 
Extension  of  Previously-Granted  interim 
Protection  Orden  Under  the 
Semiconductor  Chip  Protection  Act  of 
1904.  53  FR  16306. 16311  (May  6.  1988). 

The  Commissioner  is  exercising  his 
discretion  under  fi  150.2(a)  of  the  Rules 
to  initiate  independently  an  evaluation 
of  the  propriety  of  recommending  the 
issuance  of  a  section  902  proclamation 
in  favor  of  owners  of  mask  works  who 
are  Japanese  nationals,  domiciharies  or 
sovereign  authorities.  Initiation  of  an 
evaluation  relating  to  protection  of 
Japanese  mask  works  under  a 
Presidential  proclamation  is 
appropriate,  as  there  i»  prima  facie 
evidence  that  the  statutory  criteria  for 
eligibility  under  section  902(a)(2)  have 
been  met  with  respect  to  the  protection 
of  U.S.  mask  works  in  |apan.  The 
Japanese  Act  Concerning  the  Circuit 
Layout  of  a  Semiconductor  Integrated 
Circuit  (Japanese  Act)  has  been  in  force 
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since  January  1, 1966.  The  Act  grants 
protection  substantially  similar  !o  that 
provided  under  the  SCPA.  and 
protection  is  available  on  a  non- 
discriminatory basis  to  owners  of  mask 
works  produced  anywhere  in  the  world, 
including  the  United  States. 

Based  on  the  record  of  this 
proceeding,  the  Commissioner  will 
determine  whether  to  forward  to  Ihe 
Secretary  of  Commerce  a 
recommendation  that  the  President 
extend  lo  Japanese  nationals. 
domiciliaries  or  sovereign  authorities 
the  privilege  of  applying  for  mask  work 
registrations  under  the  SCP.A.  The 
record  of  this  proceeding  will  consist  of: 
(1)  Written  comments  received  in 
response  lo  this  notice.  (2)  the  record  of 
the  section  914  proceedings  that  resulted 
in  the  issuance  of  interim  orders  making 
Japanese  mask  works  eligible  for 
proteclion  in  the  United  Slates  [see  50 
FR  24668  (June  12.  1985]:  51  FR  30690 
(August  26. 1966);  and  53  FR  16308  (May 
6. 19B8)).  and  (3)  the  information 
obtained  in  a  hearing,  if  one  is  held. 

Written  comments  should  address  the 
adequacy  and  effectiveness  of  the 
proteclion  a^orded  U.S.  mask  works 
under  the  Japanese  Act.  Alleged 
deficiences  in  the  Japanese  Act  or  its 
implementation  with  respect  to  U.S. 
mask  works  should  be  explained  in 
detail.  Problems  with  administrative 
procedures,  such  as  registration,  should 
be  documented  fully.  Comments  may 
also  suggest  terms  and  conditions 
regarding  the  duration  of  a  proclamation 
granting  protection  to  Japanese  mask 
works. 

Donald  |.  Quigg. 

Axsistonl  Secretary  and  Commissinoer  of 
Patents  and  Trademarks. 

Dale:  September  12,  I98a 
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(Docket  No.  80945-«185) 

Initiation  of  Evaluation  Concerning  the 
Issuance  of  a  Presidential 
Proclamation  Granting  Protection 
Under  the  Semiconductor  Chip 
Protection  Act  for  Mask  Works  of 
Nationals,  Domiciliaries  and  Sovereign 
Authorities  of  Sweden 

AGENCY:  Patent  and  Trademark  OfBcc, 
Commerce. 

ACTION:  Initiation  of  Evaluation 
Concerning  the  Issuance  of  A 
Presidential  Proclamation  Granting 
Protection  Under  the  Semiconductor 
Chip  Protection  Act  for  Mask  Works  of 
Nationals.  Domiciliaries  and  Sovereign 
Authorities  of  Sweden. 


summary:  Pursuant  to  5  150.2(a)  of  ihe 
Rules  of  the  Patent  and  Trademark 
Omce.  37  CFR  150.2(a)  (1968).  the 
Commissioner  of  Patents  and 
Trademarks  has  determined  lo  initiate 
an  evaluation  of  the  propriety  of 
reconunendaing  the  issuance  of  a 
Presidential  proclamation  under  section 
902(a)(2j  of  the  Semiconductor  Chip 
Protection  Act  of  1984. 17  U  S.C. 
902(a)(2).  conferring  protection  in  the 
United  States  to  mask  works  of 
nationals,  domiciliaries  and  sovereign 
authorities  of  Sweden.  Written 
comments  are  requested. 
DATE:  Comments  should  be  received  by 
November  14, 1988,  to  ensure 
consideration. 

ADDRESS:  Comments  should  be  sent  to: 
Office  of  Legislation  and  International 
Affairs,  c/o  Commissioner  of  Patents 
and  Trademarks.  Box  4.  Washington.  DC 
20231.  Comments  received  wit)  be 
available  for  public  inspection  in  the 
Office  of  the  Assistant  Commissioner 
for  External  Affairs,  Suite  902.  Crystal 
Park  Building  2.  2121  Crystal  Drive. 
Arlington.  VA. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Owens,  Office  of  Legislation 
and  International  Affairs,  at  (703)  557- 
3065.  or  by  mail  marked  to  his  attention 
and  addressed  to  Commissioner  of 
Patents  and  Trademarks,  Box  4, 
Washington.  DC  20231. 

SUPPLEMENTARY  INFORMATION:  The 

Semiconductor  Chip  Protection  Act  of 
1984  (SCPA)  established  a  new  form  of 
intellectual  property  protection  for  mask 
works  that  are  fixed  in  semiconductor 
chips.  Mask  works  are  defined  as  a 
"series  of  related  images,  however  fixed 
or  encoded,"  that  represent  the  three- 
dimensional  pattern  in  the  layers  of  a 
semiconductor  chip.  Thus,  the  subject 
matter  of  protection  under  the  SCPA  are 
the  layout  designs  of  semiconductor 
chips,  known  in  some  countries  as 
"integrated  circuit  layout  designs"  or  as 
"semiconductor  topographies."  The 
SCPA  provides  a  ten-year  term  of 
protection  for  original  mask  works 
measured  from  their  date  of  registration 
or  first  commercial  exploitation 
anywhere  in  the  world.  To  maintain 
protection,  mask  works  must  be 
registerd  in  the  United  States  Copyright 
Office  within  two  years  of  first 
commercial  exploitation. 

Protection  for  foreign  mask  works 
may  be  granted  under  both  section  902 
and  section  914  of  the  SCPA.  Section  902 
sets  out  three  ways  that  such  mask 
works  may  become  eligible  for 
protection  in  the  Untied  States.  First,  on 
the  dale  the  work  is  registered  or  is  first 
commercially  exploited  anywhere  in  the 
world,  the  mask  work  is  protectable  if 


Its  owner  is  a  national,  domiciliary  or 
sovereign  authority  of  a  foreign  nation 
that  is  a  party  to  a  treaty  that  provides 
protection  of  mask  works  and  to  which 
the  United  Slates  is  also  a  party,  or  if  a 
stateless  person,  wherever  domiciled. 
Second,  foreign  mask  works  may  be 
protected  when  they  are  first 
commercially  exploited  in  the  United 
States. 

The  third  way.  set  forth  in  section 
902(a)(2j.  is  where  the  foreign  mask 
work  comes  within  the  scope  of  a 
Presidential  proclamation.  Tlie  President 
may  issue  a  proclamation  upon  finding 
Ihat  a  foreign  nation  extends  to  mask 
works  of  owners  who  are  U.S.  nationals 
or  domiciliaries.  protection  (1)  on 
substantially  the  same  basis  that  the 
foreign  nation  extends  protection  to 
mask  works  of  its  own  nationals  and 
domiciliaries  and  mask  works  first 
commercially  exploited  in  that  nation,  or 
(2)  on  substantially  the  same  basis  as 
provided  in  the  SCPA-  Pursuant  to 
Executive  Order  12504,  50  FR  4849 
(February  4. 1985).  requests  for  issuance 
of  Presidential  proclamations  are  to  be 
presented  to  the  President  by  the 
Secretary  of  Commerce.  By  Amendment 
2  to  Department  Organization  Order  10- 
14,  issued  September  28. 1987,  the 
Secretary  delegated  lo  the  Assistant 
Secretary  and  Commissioner  of  Patents 
and  Trademarks  the  responsibility  for 
prescribing  regulations  for  the 
evaluation  of  requests  for  Presidential 
proclamations  under  section  902(a)(2). 
The  Commissioner  recently  issued 
regulations  for  the  evaluation  of  such 
requests.  See  Requests  for  Presidential 
Proclamations  Under  the  Semiconductor 
Chip  Protection  Act  of  1984.  53  FR  24444 
[June  29. 1986). 

Section  914  was  included  in  the  SCPA 
as  a  transitional  provision,  intended  by 
Congress  to  encourage  other  countries  lo 
pass  laws  extending  proteclion  lo  this 
new  form  of  intellectual  property.  Once 
laws  were  in  place,  it  was  reasoned, 
permanent  protection  for  foreign  mask 
works  could  be  conferred  under  a 
Presidential  proclamation  pursuant  to 
section  902(a)(2)  or  through  a 
multilateral  treaty  that  extended 
coverage  to  mask  works.  Section  914 
gives  Ihe  Secretary  of  Commerce 
authority  to  Issue  orders  granting 
interim  protection  to  foreign  mask  work 
owners  upon  the  satisfaction  of  certain 
conditions.  First  the  Secretary  must  find 
that  the  foreign  nation  is  making  good 
faith  efforts  and  reasonable  progress 
toward  entering  into  a  treaty  with  the 
United  States,  or  toward  enacting 
legislation  that  will  protect  U.S.  mask 
works  on  the  same  basis  as  domestic 
mask  works,  or  at  a  level  similar  to  that 


36090 


Federal  Register  /  Vol.  53.  No-  180  /  Friday.  September  16.  1988  /  Notices 


provided  under  the  SCPA.  Second,  the 
Sptretdry  must  determine  that  nationals, 
domicili dries  and  sovereign  authorities 
of  the  foreign  nation,  and  persons 
controlled  by  them,  are  not  engaged  in 
the  misappropnation.  unauthorized 
distribution,  or  unauthorized 
commernai  exploitation  of  mask  works. 
Finaiiy.  the  Secretary  must  determine 
that  issuance  of  an  interim  order  would 
promote  the  purposes  of  the  SCPA  and 
Internationa]  comity  with  respect  to  the 
protection  of  mask  works.  By 
.Ajnendmeni  1  to  Department 
Organization  Order  10-14.  issued 
December  3,  1964,  the  Secretary 
delefiated  to  the  Commissioner  of 
Pdtents  and  Tradmarks  the  authority 
under  section  914  to  make  pertinent 
findings  and  to  issue  orders  for  the 
mtenm  protection  of  foreign  mask 
works. 

The  Commissioner  has  issued  orders 
granting  interim  protection  udner 
section  914  to  mask  works  produced  in 
18  countries,  mcluding  Sweden,  All  of 
the  interim  protection  orders  are 
effective  uniti  May  31.  19ft9. 

This  proceeding  is  being  initialed 
pursuant  to  §  150  2(a)  of  the  Rules  of  the 
Patent  and  Trademark  Office.  37  CFR 
15<).2[a).  Section  150.2  sets  fortii  two 
ways  that  an  evaluation  of  the  propriety 
of  recommending  the  issuance  of  a 
section  902  proclamation  may  be 
inifi^t'^d  Section  150.21a)  gives  the 
Commissioner  discretion  independently 
to  initiate  an  evaluation,  while  §  150.2(b) 
provides  that  the  Commissioner  must 
initiate  an  evaluation  upon  receipt  of  a 
request  from  a  foreign  government.  The 
Govemmeni  of  Sweden  has  not  formally 
requested  the  initiation  of  a  section  902 
evaluation.  I.",  recent  section  914 
proceedings,  however,  the  Government 
of  Sweden  staled  its  readiness  to  begin 
negotiations  on  the  question  of 
permanent  L'.S.  protection  of  Swedish 
mask  works  under  section  902.  See.  e.g.. 
Extension  of  Previously-Gronted  Interim 
Protection  Orders  Under  the 
Semiconductor  Chip  Protection  Act  of 
1934.  53  FR  lb30&.  16310  (May  8.  loftft). 

The  Commissioner  is  exercising  his 
discretion  under  §  150.2(a)  of  the  Rules 
to  initiate  independently  an  evaluation 
of  the  propriety  of  recommending  the 
issuance  of  a  section  902  proclamation 
in  favor  of  owners  of  mask  works  who 
are  Swedish  nationals,  domicilianes  or 
sovereign  authonties.  Initiation  of  an 
evaluabon  relating  to  protection  of 
Swedish  mask  works  under  a 
Presidential  proclamation  is 
appropnate,  as  there  is  prima  facie 
evidence  thai  the  statutory  cntena  for 
eligibility  under  lectiDn  902(a)(2]  have 
been  met  with  respect  to  the  protection 


of  U.S.  mask  works  in  Sweden.  The 
Swedish  Act  for  the  Protection  of  the 
Layout-Design  of  the  Circuitry  in 
Semiconductor  Products  (Swedish  Act) 
has  been  in  force  since  April  1. 1987.  The 
Government  of  Sweden  has  i&sued  a 
Special  Decree  extending  protection 
under  the  Act  to  mask  works  of  U.S. 
nationals  and  domiciharies.  and  to  mask 
works  first  commercialized  in  the  United 
Slates.  The  basis  for  the  protection  of 
US.  mask  works  under  the  Special 
Decree  is  reciprocity.  The  protection 
afforded  to  U.S.  mask  works  under  the 
Special  Decree  is  substantially  the  same 
as  that  provided  under  the  SCPA. 

Based  on  the  record  of  this 
proceeding,  the  Commissioner  will 
determine  whether  to  forward  to  the 
Secretary  of  Commerce  a 
recommendation  that  the  President 
extend  to  Swedish  nationals, 
domiciharies  or  sovereign  authorities 
the  privilege  of  applying  for  mask  work 
registrations  under  the  SCPA.  The 
record  of  this  proceeding  wtU  consist  of: 
(1)  Written  comments  received  in 
response  to  this  notice.  (2)  the  record  of 
the  section  til4  proceedings  that  resulted 
in  the  issuance  of  interim  orders  making 
Swedish  mask  works  eligible  for 
protection  in  the  United  States  \see  50 
FR  25618  (June  20.  1985).  51  FR  30ti90 
(August  2a,  19tt6);  and  53  FR  16308  (May 
6, 1988]),  and  (3)  the  information 
obtained  in  a  hearing,  if  one  is  held. 

Written  comments  should  address  the 
adequacy  and  effectiveness  of  the 
protection  afforded  U.S.  mask  works 
under  the  Swedish  Act  and  the  Special 
Decree.  Alleged  deficiencies  in  the 
Swedish  Act,  the  Special  Decree  or  their 
implementati'in  with  respect  to  U.S. 
mask  works  should  be  explained  in 
detail.  Problems  with  administrative 
procedures,  such  as  registration,  should 
be  documented  fully.  Comments  may 
also  suggest  terms  and  conditions 
regarding  the  duration  of  a  proclamation 
granting  protection  to  Swedish  mask 
works. 

Donald  j.  Qui^. 

Assistant  Secretary  and  Commissioner  of 
Pctiiits  and  Trademarks. 

Dnte-  September  12. 1988. 

[FRDoc  aa~21176  Filed  0-15-«a;  8:45  am] 
BlUIHG  CODE  3SI0-1B-U 


Membership  of  Performance  Review 
Board 

agency:  Patent  and  Trademark  Office. 
Commerce. 

In  conformance  with  the  CivU  Service 
Reform  .Act  of  1978.  5  CS.C  4314  (cK4j. 
the  Patent  and  Trademark  Office 
announces  the  appointment  of  persons 


to  serve  as  members  of  its  Performance 
Review  Board  (PRB). 

This  notice  announces  the  termination 
of  the  appointments  of  Donald  W. 
Peterson  and  Margaret  M.  Laurence.  Mr. 
Peterson  has  resigned  from  the  Patent 
and  Trademark  Office.  Bradford  R. 
Hulher  will  serve  as  the  Chairman  of  the 
Performance  Review  Board.  Mrs. 
Laurence  has  retired  and  is  succeeded 
by  fefTrey  M.  Samuels,  A  new  Assistant 
Commissioner.  Thomas  P  Giammo.  has 
been  appointed  to  the  Board. 

The  current  membership  of  the  Board 
is  as  follows: 

Bradford  R.  Huther,  Chairman.  Assistant 
Commissioner  for  Finance  and 
Planning.  Patent  and  Tradema'k 
OfTice.  Washington,  DC  20231.  Term- 
permanent 

Rene  D.  Tegtmeyer,  Member.  Assistant 
Commissioner  for  Patents.  Patent  and 
Trademark  Office.  Washington.  DC 
20231.  Term — permanent 

Jeffrey  M.  Samuels.  Assistant 
Commissioner  for  Trademarks,  Patent 
and  Trademark  Office.  Washington. 
DC  30231.  Term — permanent 

Theresa  A.  Brelsford.  Member,  Assistant 
Commissioner  for  Administration. 
Patent  and  Trademark  Office, 
Washington.  DC  20231.  Term- 
permanent 

Thomas  P.  Giammo,  Member,  Assistant 
Commissioner  for  Information 
Systems,  Patent  and  Trademark 
Office.  Washington.  DC  20231.  Term- 
permanent 

Robert  F.  Burnett,  Member.  Special 
Assistant  to  the  Assistant 
Commissioner  for  Patent  Examining. 
Patent  and  Trademark  Office, 
Washington.  DC  20231.  Term — expires 
September  30. 1989 

Marilyn  G.  Wagner,  (Outside)  Member. 
Assistant  General  Counsel  for 
Administration,  U.S.  Department  of 
Commerce.  Washington.  DC  20230. 
Term — expires  September  30, 1989 

Al  L.  Smith.  Member.  Director,  Patent 
Examining  Group  350,  Patent  and 
Trademark  Office.  Washington.  DC 
20231.  Term — expires  September  30. 
IIW'J 

FOR  FURTHER  INFORMATION  CONTACT: 

Carolyn  P.  Acree.  Personnel  Officer, 
Patent  and  Trademark  Office. 
Washington.  DC  20231.  Telephone  (703) 
557-2662. 

OatL-d  Septemtter  8, 1088. 
Donald  J.  Qutgg, 

Assistant  Secretary  and  Commissioner  of 
Patents  and  Trademarks. 
[FR  Doc.  88-21177  Filed  ^-LV-BS:  8:45  am] 
BILUHG  COOC  ISIO-iA-H 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDtCAPPED 

Procurement  Ust  1988;  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Additions  to  and  deletions  from 

procurement  list. 

summary:  This  action  adds  to  and 
deletes  from  Procurement  List  1988 
services  to  be  provided  by  workshops 
for  the  blind  or  other  severely 
handicapped. 

EFFECTTVE  DATE:  October  17, 1B68. 
address:  Committee  for  Purchase  from 
'.' •  Hand  and  Other  Severely 
Handicapped.  Crystal  Square  5.  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
F  R  Alley.  Ir.  (703)  55--n4.5 
SUPPLEMENTARY  INFORMATION:  On  June 
24.  |u!y  8  and  luly  22. 1988,  the 
Commitlee  for  F*urcha»e  from  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (53  FR  23783,  25651 
and  27747)  of  proposed  additions  to  and 
deletions  from  Procurement  List  1988, 
December  10. 1987  (52  FR  48926). 

Additions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
detennined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46^18c  and  41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were; 

a.  Tlie  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  services  listed. 

c-  The  actions  will  result  in 
audiorizing  small  entities  to  provide  the 
services  procured  by  the  Government. 

Accordingly,  the  following  services 
are  hereby  added  to  Procurement  List 
1988; 
Assembly  of  Mopup  Kit  Lateral  Line 

(4210-01-029-0369) 
.Assembly  of  Belt  Weather  Kit 

(6660-01-024-2638) 
Assembly  of  Dimierware  Kit 

(7360-00-139-0480) 
Assembly  of  Canteen,  Water  Disposable 

(6465-01-062-5854) 
laniiorial/Custodia! 

Durward  G.  Hall  Federal  Building  and 


Courthouse,  302  Joplin  Street  JopUn. 

Missouri 
Janitorlal/CuBtodial 
Social  Security  Administration 

Building.  Main  and  Second.  Joplin. 

Missouri 
Janitorial/Custodial 
Federal  Aviation  Administration 

Facilities.  Albany  County  Airport 

Albany,  New  York 

Deletions 

After  consideration  of  the  relevant 
matter  presented  the  Committee  has 
determined  that  (he  services  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  48-48c  and  41  CFR  51- 
2.6. 

Accordingly  the  following  services  are 
hereby  deleted  from  Procurement  List 
1988: 

Furniture  Rehabilitation 
Spokane,  Washingtoa  plus  30-mile 
radius 
lanitoriai/Cuslodial 

Federal  Building,  Moultrie.  Georgia 
Janitorial/Custodial 
U.S.  Custom  House,  8  McKinley 
Square,  Boston,  Massachusetts 
Janitorial/ Custodial 
Defense  Mapping  Agency.  175 
Brookside  Avenue.  West  Warwick, 
Rhode  Island 
Mailing  Service 
Department  of  the  Treasury.  Bureau  of 
Public  Debt.  14th  &  C  Streets,  SW., 
Washington,  DC 
Beverly  L.  Milkmiin. 
Executive  Director 
(FR  Doc.  68-91192  Filed  Q-IS-M:  8:45  am| 

BnUHO  CODE  6t»-3MI 


Procurement  Ust  1968;  Proposed 
Addttions  and  Deletions 

AGENCY:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  additions  to  and 

deletions  from  procurement  list 

SUMMARY:  The  Committee  has  received 

proposals  to  add  to  and  delete  from 

Procurement  List  1988  commodities  to  b** 

produced  and  a  service  to  be  provided 

by  workshops  for  the  blind  and  other 

severely  handicapped. 

DATES:  Comments  must  be  received  on 

or  before  October  17. 1988. 

ADDRESS:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped.  Crystal  Square  5.  Suite 

1107, 1755  Jefferson  Davis  Highway. 

Arlington.  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACr. 

E.R.  Alley,  Jr- (703)  557-1145. 


SUPPLEMENTARY  INFORMATION:  This 

notice  is  published  pursuant  to  41  U.S.C 
47(a)(2)  and  41  CFR  51-2.6-  Its  purpose  is 
to  provide  interested  person  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  and  service 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  service  to  Procurement 
List  1988.  December  10. 1987  (52  FR 
46926}. 

Commodities 

Table.  Coffee 

7105-00-1 3&-7573 

71(^-00-139-7601 

[Requirements  for  Zone  1  only) 
Table.  Eind 

7105-00-139-7598 

(Requirements  for  Zone  1  onlyj 
Table,  Lamp 

7105-00-139-7600 

[Requirements  for  Zone  1  only) 

Service 

Janitorial/ Custodial 
Lexington  Blue  Grass  Army  Depot  at 

the  following  locations: 
Lexington  Activity,  Avon.  Kentucky 
Blue  Grass  Activity.  Richmond, 

Kentucky 

Deletioos 

It  is  proposed  to  delete  the  follotving 
commodities  £rom  Procurement  Ust 
1988.  December  10, 1987  (52  FR  46924,); 
Mop,  Dusting,  Cotton 

7920-00-245-8289 
Mophead.  Dusting,  Cotton 

7920-00-634-0201 

7920-00-267-4921 
Beverly  U  Milkman. 
Executive  Director. 
[FR  Doc.  06-21193  Filed  9-15-68:  8:45  am] 

BIU-ING  CDOe  6870-3^U 


DEPARTMENT  OF  DEFENSE 

Public  Information  CoDectlon 
Requirement  Submitted  to  OMB  for 
Review 

Actjon:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  US.C 
Chapter  35}. 
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Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number 
Department  of  Defense  Military 
Emergency  Travel  Warrant:  DD  Form 
2399;  and  OMB  Control  Number  0704- 
0227. 

Type  of  Request:  Extension. 

Average  Burden  Hours/Minutes  Per 
Response:  1  hour. 

Frequency  of  Response:  Only  in  the 
event  of  a  national  emergency. 

Number  of  Respondents:  N/A. 

Annual  Burden  Hours:  1. 

Annual  Responses:  N/A- 

Needs  and  Uses:  The  Military 
Emergency  Travel  Warrant  (METW)  is 
to  be  used  in  the  event  of  a  national 
emergency.  The  METW,  when 
accompanied  by  a  military  mobilization 
order  and  proper  identification, 
authorizes  Individual  Ready  Reservists, 
military  retirees  and  Standby  Reservists, 
ordered  involuntarily  to  active  duty,  to 
travel  by  commercial  carrier  at 
Government's  expense.  The  METW  will 
be  transmitted  electronically  or  by 
direct  mail. 

Affected  Public:  Individual  reservists 
and  military  retirees,  commercial 
carriers. 

Respondent's  Obligation:  Mandatory- 

OMB  Desk  Officer:  Dr.  J.  Timothy 
Sprehe 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  1-  Timothy  Sprehe  at  Office  of 
Management  and  Budget.  Desk  Officer. 
Room  3235.  New  Executive  Office 
Building.  Washington.  DC  20503. 

DOD  Clearance  Officer:  Ms.  Pearl 
Rascoe-Harrison 

A  copy  of  the  information  collection 
proposal  mav  be  obtained  from.  Ms. 
Rascoe-Harrison.  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204. 
Arlington.  Virginia  22202-4302, 
telephone  (202)  746-0933. 
August  13.  19B8 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
[FH  Doc.  8«-21227  Filed  &-15-fl8;  8:45  am] 

eiUJNG  COOE  MIO-OI-M 

Public  Information  Cotlection 
Requirement  Submitted  to  OMB  for 
Review 

action:  Notice. 

The  Departmfjnl  uf  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title.  Applicable  Fonn,  and 


Applicable  OMB  Control  Number:  DoD 
FAR  Supplement  45.505-14.  Reports  of 
Government  Property  and  Supplement  3 
to  the  DoD  FAR  Supplement:  DD  Forms 
1149. 1342. 1419. 1640. 1651.  and  1662; 
and  OMB  Control  Number  0704-0246. 

Type  of  Request:  Revision. 

Average  Burden  Hours/Minute  Per 
Response:  1.822  hours. 

Frequency  of  Response:  On  occasion: 
annually. 

Number  of  respondents:  162.322. 

Annual  Burden  Hours:  437,550. 

Annual  Responses:  237,325- 

Needs  and  Uses:  The  information 
collection  concerns  3  areas:  (1) 
Resubmission  of  basic  approval  for 
DFARS  Part  45;  (2)  resubmission  of  the 
collection  regarding  DD  Form  1662;  and 
(3)  submission  for  a  new  collection 
regarding  No  Cost  Storage  Agreements. 

Affected  Public:  Businesses  or  other 
for-profit;  Non-profit  institutions;  and 
Small  businesses  or  organizations. 

Respondent's  Obligation:  Mandatory. 

OAW  Desk  Officer  Ms.  Eyvette  R. 
Flynn. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eyvette  R.  Flynn  at  Office  of 
Management  and  Budget.  Desk  Officer. 
Room  3235,  New  Executive  Office 
Building,  Washington.  DC  20503. 

DOD  Clearance  Officer:  Ms.  Pearl 
Rascoe-Harrison 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from.  Ms. 
Rascoe-Harrison.  WHS/DIOR,  1215 
Jefferson  Davis  Highway.  Suite  1204, 
Arlington,  Virginia  22202-4302, 
telephone  (202)  746-0933. 
August  13. 1986. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
[FR  Doc.  88-21228  Filed  9-15-66;  6:45  am] 
BILUNG  CODE  3ai(H)1-M 


Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 


action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  pro\isions  of  the 
Paperwork  Reductionl  Act  (44  U.S.C. 
Chapter  35). 

Title.  Applicable  Form,  and 
Applicable  OMB  Control  Number:  Army 
RQTC  4-Year  Scholarship  Apphcalions; 
ROTC  Cadet  Ccmmand  Form  114:  and 
OMB  Control  Number  0702-0073. 

Type  of  Request  Extension. 


Average  Burden  Hours/Minutes  Per 
Response:  45  minutes. 

Frequency  of  Response:  Annually. 

Number  of  Respondents- 10.900. 

Annual  Burden  Hours:  8,175. 

Annual  Responds:  10.900. 

Needs  and  Uses:  ROTC  scholarships 
provide  the  Army  with  highly  quahfied 
men  and  women  who  desire  to  pursue  a 
commission  in  the  U.S.  Army.  The 
application  and  information  provides 
the  basis  for  the  scholarship  award. 

Affected  Pub/ia  Individuals  or 
households. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Dr.  J.  Timothy 
Sprehe  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  J.  Timothy  Spreho  at  Office  of 
Management  and  Budget,  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building.  Washington,  DC  20503. 

DOD  Clearance  Officer:  Ms.  Pearl 
Rascoe-Harrison  A  copy  of  the 
information  collection  proposal  may  be 
obtained  from,  Ms.  Rascoe-Harrison, 
WRS/DIOR.  1215  Jefferson  Davis 
Highway,  Suite  1204.  Arlington,  Virginia 
22202-4302,  telephone  (202)  746-0933. 
August  13.1988. 
Patrida  H.  Means. 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
|FR  Doc-  86-21229  Filed  9-15-68:  B:4S  am) 

BIUJNO  CODE  »tO-01-M 

Department  of  ttie  Army 

Army  Science  Board;  Closed  Meeting 

in  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB). 

l>ates  of  Meeting:  6-7  October  1988. 

Time  of  Meeting:  0900-1700  hours. 

Place:  Arroyo  Center.  Santa  Monica, 
California. 

Agenda:  The  Army  Science  Board 
Subgroup  for  Army  Analysis  will  meet 
for  briefings  and  discussion  of  the 
analytical  support  provided  to  senior 
Army  Decision  makers  by  the  Arroyo 
Center.  On  7  October  the  discussion  will 
include  the  analytical  support  provided 
by  TRAC-Monterey.  This  meeting  will 
be  closed  to  the  public  in  accordance 
with  section  552b(c)  of  Title  5,  U.S.C, 
specifically  subparagraph  (1)  thereof, 
and  Title  5,  U.S.C..  Appendix  2. 
subsection  10(d].  The  classified  and 
unclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to 
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preclude  opening  any  portion  of  the 
meeting.  Contact  the  Army  Science 
Board  Administrative  Officer.  Sally 
Warner,  for  further  information  at  (202) 
695-3039  or  695-7046. 
Sally  A.  Wamer, 

Admintstrative  Officer.  Army  Science  Board 
IFR  Doc.  88-21240  Filed  9-1&-68;  fi:4S  am] 
BtLUNQ  CODE  STIO-Oft-H 


Performanc«  Review  Boards 


ACTiow:  Notice. 


summary:  Notice  is  hereby  given  of  the 
namos  of  additional  members  of  a 
Performance  Review  Board  for  the 

Department  of  the  Army. 

EFFECTIVE  DATE  September  16. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Zenda,  Senior  Executive 
Service  Office,  Directorate  of  CrviUan 
Personnel  Headquarters.  Department  of 
the  Army,  the  Pentagon.  Washington. 
DC  20310-0300.  (202)  695-2975. 

SUPPt^MENTARY  INFORMATION:  Section 

4314fc](l)  thorugh  (S)QfTide5U.S.C.. 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management 
one  or  more  performance  review  boards. 
The  boards  shall  review  and  evaluate 
the  intitial  appraisal  of  senior 
executives'  performance  by  the 
supervisor  and  make  recommendations 
to  the  appointing  authority  or  rating 
official  relative  to  the  performance  of 
the  senior  executives.  Publication  of  this 
notice  amends  previous  notice  to 
account  for  additions  to  the  membership 
of  those  boards  previously  published. 

The  additional  members  of  the 
Performance  Review  Board  for  the  U.S. 
Army  Materiel  Command  are; 

1.  Dr.  Thomas  E.  Davidson.  Deputy 
Director,  Fire  Supports  Armaments 
Center.  U.S.  Army  Armaments, 
Munitions  and  Chemical  Command. 

2.  Mr.  Victor  Lindner,  Associate 
Technical  Director  (System 
De\'elopmcnt  and  Engineering).  U.S. 
Army  Armaments,  Munitions  and 
Chemical  Command. 

3.  Mr.  Jimmie.  C  Morgan,  Deputy  for 
Procurement  and  Production,  U.S.  Anny 
Armaments,  Munitions  and  Chemical 
Command. 

The  additional  member  of  the 
Performance  Review  Board  for  the 
Consohdated  Command  is: 

1.  Ms.  Mary  EUen  Harvey.  Special 
Assistant  to  the  Deputy  Chief  of  Staff 


for  Logistics  for  the  Objective  Supply 

System. 

Carol  Ble«. 

Acting  Chief.  Senior  EkbcuU'vb Service  Office. 

[FR  Doc.  BS-21t9  Filed  9-15-«8:  8:45  am) 

BILUNG  CODE  371»-0»-M 


Corps  of  Engineers,  Department  of 
ttie  Army 

Intention  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
Permit  Action  for  the  Proposal  Mine 
Advance  by  Texasgutf.  Inc^  Near 
Aurora,  Beaufort  County,  NO 

AGENCY:  US.  Armv  Corps  of  Engineers. 

DoD. 

ACTION:  Notice  of  intent 

SUMMARY:  The  permit  action  consists  of 
a  proposed  20-year  plan  for  mining 
phosphate  ore  atTexasgulfs  existing 
facilities.  This  20-year  mining  area 
contains  4,300  acreas,  most  of  which 
contain  old  fields  and  pine  plantations. 
However,  a  Department  of  the  Army 
permit  is  required  because  mining 
operations  would  result  in  the  filling  of 
wetlands  covered  under  the  authority  of 
section  404  of  the  Clean  Water  Act  of 
1977,  as  amended. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  Draft  Environmental  Impact 
Statement  (DEIS)  can  be  answered  by: 
Mr.  Frank  Yelvcrton.  Environmental 
Resources  Branch.  U.S.  Army  Engineer 
District,  Wilmington,  Post  Office  Box 
1890.  Wilmington.  North  Carolina  28402- 
1890.  telephone;  (919)  343-4640. 
SUPPLEMENTARY  INFORMATION: 

Texasgulf.  Inc..  has  been  mining 
phosphate  ore  near  Aurora,  North 
Carolina,  since  the  1960's.  and  the 
proposed  mining  plan  would  enable 
Texasgulf  to  continue  mining  at  their 
facilities.  Texasgults  20-year  mining 
plan  is  divided  into  two  blocks.  The  first 
block  covers  5  years  (1990-1995)  and 
contains  approximately  960  acres, 
mcluding  approximately  89  acres  of 
section  404  wetlands.  Texasgulf  has 
developed  a  specific  mining  plan  for  lh;s 
5-year  block  and  the  EIS  will  address  in 
detail  the  impacts  of  mining  in  this  area. 
The  second  block  covers  15  years  (1996- 
2010)  and  contain  approximately  3.340 
acres.  This  area  also  contains  wetlands 
but  the  acreage  has  not  been  determined 
yet.  The  EIS  will  address  the  cumulative 
impacts  associated  with  Texasgulfs 
preliminary  mining  plans  for  this  second 
block.  Allemotive  mining  areas  will  be 
discussed  in  the  EiS. 

All  private  interests  and  Federal. 
State,  and  local  agencies  having  an 
interest  in  this  permit  action  are  hereby 


notified  and  are  invited  to  comment  at 
this  time.  A  scoping  meeting  was  held 
on  September  1, 1388.  at  the  Beaufort 
County  Community  College. 
Washington.  North  Carolma.  to  help 
determine  issues  to  be  addressed  in  the 
DEIS.  A  scoping  letter  advertising  the 
public  scoping  was  sent  to  all  known 
parlies  on  August  1. 1988.  Written  and 
oral  comments  were  taken  at  the 
meeting  and  wTitten  comments  were 
accepted  until  September  12. 1988.  All 
comments  received  as  a  result  of  this 
Notice  of  Intent  and  the  scoping  meeting 
will  be  considered  in  preparation  of  the 
DEIS. 

Significant  issues  to  be  analj^zed  in 
the  DEIS  include:  (1]  Alternative  minmg 
areas,  (2)  wetland  loss.  (3)  impacts  to 
fish  and  wildlife,  (4)  impacts  to  cultural 
resources,  (5)  mitigation,  and  (6)  water 
quality. 

The  lead  agency  for  this  project  is  the 
Wilmington  District,  Corps  of  Engineers- 
Cooperating  agency  status  has  not  been 
assigned  to.  nor  requested  by.  any  other 
agency. 

The  DEIS  is  being  prepared  in 
accordance  with  the  requirements  of  the 
National  Environomenlal  Policy  Act  of 
1969.  as  amended,  and  will  address  the 
relationship  of  the  proposed  action  to  all 
applicable  Federal  and  State  laws  and 
Executive  Orders. 

The  DEIS  is  currenUy  scheduled  to  be 
available  in  the  fi>ll  of  1969. 

Dated:  .^ugust  29, 1968. 
Paul  W.  Woodbury. 
Colonel.  Corps  (^Engineers,  District 
Engineer. 
{FR  Doc  8a-21 194  Filed  9-15-SS;  8:45  am] 
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Inland  Waterways  Users  Board; 
Meeting 

September  9. 1988- 

AGENCY:  Corps  of  Engineers. 
Department  of  the  Army. 
action:  Notice  of  Open  Meeting. 

SUMMAf?Y:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463). 
announcement  is  made  of  the  following 
Committee  meeting: 

Name  of  Committee:  Inland  Waterways 

Users  Board 
Date  of  Meeting:  October  19. 1968 
Place:  Quality  Inn— Capitol  Hill.  415 

New  Jersey  Avenue.  NW., 

Washington.  DC  20001 
r/me:9  A.M.  loSP.M. 
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Proposed  Agenda 
A.M.  Session 

9  00    Call  to  order  and  Disposition  of 

Prior  Meeting  Minutes 
9  15    Presenlation  of  Information  lo 

Board 
1 1  40    Working  Luncheon — Preparation 

for  Development  of  Board 

Recommendalion 

P.M.  Session 

1:00    Development  of  Board 

Recommendations 
2.00    Evaluation  of  Individual  Projects 

and  Studies 

3  (X)    Development  of  1988  Board 

Annual  Report 

4  00    Public  Comment  Penod 

4  30    Instructions  to  Support  Staff 
5. IX)    Meeting  Adjourrunent 

This  meetmg  is  open  to  the  public 
Any  interested  person  may  attend. 
appear  before,  or  file  statements  with 
the  committee  at  the  time  and  in  the 
manner  permitted  by  the  committee. 
FOR  FURTHER  INFORMATIOM  COHTACT: 

Mr.  William  C  HoUiday.  Headquarters. 

L*.S.  Army  Corps  of  Engineers.  CECW-P. 

Washington.  DC  20314-1000  at  [202) 

272-0146. 

)ohn  O  Roach  (I. 

Army  Liaisor.  Officer  with  ihe  Federal 

Register. 

[FR  Doc-  88-Z1130  Filed  »-15-«8;  8:45  amj 
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DEPARTMENT  OF  EDUCATION 

(CFDANo.  e4.061C-E] 

Notice  Inviting  Applications  for  New 
Awards  Under  the  Indian  Education 
Act  of  1988,  Subpart  2  (Formerly  Part 
B — Planning,  Pilot,  and  Demonstration 
Projects  for  Indian  Children  for  Fiscal 
Year  1989 

Purpose:  Provides  grants  to  State  and 
local  educational  agencies.  Indian 
tribes,  organizations,  and  institutions, 
and  federally -supported  elementury  and 
secondary  schools  for  Indian  children. 
for  projects  designed  lo  plan,  test,  or 
demonstrate  programs  for  improving 
educational  opportunities  for  Indian 
children- 

Deadline  for  Transmittal  of 
Applications:  December  9,  1988. 

Deadline  for  Intergovernmental 
Review  Comments:  February  9. 1989. 

Applications  Available:  October  14. 
1988. 

Available  Funds-  The  appropriations 
conference  committee  agreed  lo  an 
appropriation  of  Sl.935.000  for  this 
program  for  fiscal  year  1969.  of  which 
approximately  $434,000  would  be  for 


now  planning  projects,  approximately 
$364,000  for  new  pilot  projects,  and 
approximately  $535,000  for  new 
demonstration  projects.  The 
appropriations  bill  must  still  be  passed 
by  the  Congress  and  signed  by  the 
President. 

Estimated  Range  of  Awards:  Planning: 
S58.000-$l 52,000:  Pilot:  $89.000-$! 42.000: 
Demonstration:  $70,000-5145.000. 

Estimated  Average  Size  of  Awards: 
Planning:  $109,000;  Pilot:  $90,000: 
Demonstration;  $107,000  or  $108,000, 

Estimated  Number  of  Awards: 
Plarming:  4.  Pilot:  4.  Demonstration:  5. 

Project  Period:  Plannmg — 12  months. 
Pilot  and  Demonstration — 12  or  24 
months.  It  is  anticipated  that 
approximately  50  percent  of  the  awards 
will  be  approved  for  24  months. 

Applicable  Regulations:  (a)  The 
Indian  Education  Program  Regulations. 
34  CFR  Parts  250  and  255.  and  [bt  the 
Education  Department  General 
Administrative  Regulations.  34  C^K 
Parts  74.  75.  77.  78.  79.  and  80. 

For  Applications  or  Information 
Contact  Elsie  Janifer.  U.S.  Department 
of  Education,  400  Manyland  Avenue. 
SW..  Room  2166.  Washington.  DC  20202. 
Telephone:  (202)  732-1918. 

Program  Authority.  25  U.SC. 
2621(a)(1).  (b). 

Ddted:  September  2.  ISflfl. 
Beryl  Dorsett. 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
(FR  Doc.  88-21172  Ftled  9-15-«tt;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Intent  To  Prepare  an  Environmental 
Impact  Statement  on  Proposed  Siting, 
Construction  and  Operation  of  New 
Production  Reactor  Capacity 

AGENCY  Dfpartment  uf  Energy  (DOE). 
ACTION:  Notice  of  Intent  (NOI)  lo 
prepare  an  Environmental  Impact 
Statement  (ElS). 

SUMMARY:  DOE  announces  its  intent  lo 
prepare  an  EIS  pursuant  to  the  National 
Environmental  Policy  Act  (P^fEPA)  of 
1009.  as  amended,  to  evaluate  the 
environmental  impacts  of  the  proposed 
siting,  construction  and  operation  of 
new  product  reactor  (NPR)  capacity  and 
related  support  facilities  and  to  conduct 
public  scoping  meetings.  The  proposed 
new  production  reactor  capacity 
facilities  would  primarily  produce 
tritium  for  the  US.  nuclear  weapons 
program.  The  EIS  will  consider 
reasonable  alternatives  among  the 
reactor  technologies  and  the  sites 
reasonably  suited  to  support  production 


reactor  and  support  facilities  in  a  safe 
and  environmentally  acceptable 
manner.  The  technologies  to  be 
evaluated  include  the  light-water  reactor 
[including  conversion  of  the  Washington 
Public  Power  Supply  System's 
unfinished  Nuclear  Power  Station 
Number  1  (WNP-1)).  the  high- 
temperature  gas-cooled  reactor,  and  the 
low-temperature  heavy-water  reactor. 
The  impacts  of  the  potential  production 
of  plutonium  by  these  technologies  will 
also  be  evaluated.  The  environmental 
impacts  of  siting  each  reactor 
technology  will  be  evaluated  for  the 
Hanford  Site.  Richland,  Washington:  the 
Idaho  National  Engineering  Laboratory 
(INEL),  Idaho  Falls.  Idaho:  and  the 
Savannah  River  Plant  (SRP).  Aiken. 
South  Carolma. 

The  proposal  for  the  siting, 
construction,  and  operation  of  NPR 
capacity  and  related  support  facilities  is 
based  upon  congressional  initiative 
fPub.  L  100-202)  and  studies  by  DOE 
showing  construction  and  operation  of 
this  new  capacity  as  one  of  the  key 
elements  required  to  assure 
maintenance  of  the  nuclear  weapons 
stockpile.  Preparation  of  the  EIS  will  be 
in  accordance  with  NEPA,  the  Council 
on  Environmental  Quality  (CEQ)  NEPA 
regulations  (40  CFR  Paris  1500-1508J. 
and  the  DOE  NEPA  guidelines  (52  FR 
47662). 

Invitation  to  Comment:  To  ensure  that 
the  full  range  of  issues  related  lo  this 
proposal  are  addressed,  comments  on 
the  proposed  scope  and  content  of  the 
EIS  are  invited  from  all  interested 
parties.  Written  comments  or 
suggestions  to  assist  DOE  in  identifying 
significant  environmental  issues  and  the 
appropriate  scope  of  the  EIS  should  be 
postmarked  by  December  15. 1968. 
Comments  received  after  that  date  will 
be  considered  lo  the  extent  practicable 
Agencies,  organizations,  and  the  general 
public  are  also  invited  to  present  oral 
comments  or  suggestions  pertinent  to 
preparation  of  this  EIS  at  the  public 
scoping  meetings  scheduled  as  indicated 
below.  Written  and  oral  comments  will 
be  given  equal  weight  in  the  scoping 
process.  Comments  and  suggestions 
received  during  the  scoping  period  will 
be  considered  in  preparing  the  draft  EIS. 
The  draft  EIS  is  expected  to  be 
completed  in  1990.  at  which  time  its 
availability  will  be  announced  in  the 
Federal  Register,  and  public  comments 
will  again  be  solicited.  Comments  on  the 
draft  EIS  will  be  considered  in  preparing 
the  final  EIS. 

ADDRESSES:  Written  comments  or 
suggestions  on  the  scope  of  the  EIS. 
requests  to  speak  at  the  scoping 
meetings,  or  questions  concerning  the 
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project  should  be  directed,  as 
appropriate,  lo  one  of  the  following: 
Mr.  Peter  ).  Dirkmaat  (INTL).  U.S. 
Department  of  Energy.  Idaho 
Operations  Office.  785  DOE  Place. 
Idaho  Falls.  Idaho  83402.  (208)  528- 


Mr.  Tom  Bauman  [Hanford  Site),  U.S. 
Department  of  Energy,  Richland 
Operations  Office.  Federal  Building. 
825  jadwin  Avenue,  Room  157, 
Richland,  Wa.shington  99352.  (509) 
37&-7501 
or 
Mr,  S.R.  Wright  (SRP).  U.S.  Department 
of  Energy.  Savannah  River  Operations 
Office.  P.O.  Box  A.  Aiken.  South 
Carolina  29802.  (803)  725-3957 
Those  persons  who  wish  to  receive  a 
copy  of  the  draft  EIS  should  make  their 
request  to:  Mr.  John  Jicha  jr..  Director. 
Project  Division,  Office  of  Nuclear, 
Materials  Production,  U.S.  Department 
of  Energy.  Washington.  DC  20545.  (301) 
353-2255 

Envelopes  should  be  marked:  "NPR 
Capacity  EIS." 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information  on  the  EIS 
process,  please  contact:  Carol  M. 
Borgstrom.  Director,  Office  of  NEPA 
Project  Assistance  (EH-25).  US. 
Department  of  Energy,  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20858,  (202)  586-4600 
DATES:  Written  comments  and 
suggestions  on  the  proposed  scope  of  the 
EIS  should  be  postmarked  by  December 
15. 1988.  to  assure  consideration  in  the 
preparation  of  the  EIS.  Comments 
received  after  that  date  will  be 
considered  lo  the  extent  practicable. 

Background  Information:  In  January 
1988,  Ihe  Department  established  a 
formal  process  for  reviewing  and 
assessing  sites  and  technologies  for  NPR 
capacity.  This  review  resulted  in  the 
preparation  of  an  acquisition  strategy 
report  to  Congress,  which  was  exempted 
from  the  provisions  of  NEPA  by  Pub.  L 
100-202.  The  Department  submitted  the 
report.  "Acquisition  Strategy  for  New 
Production  Reactor  Capacity,"  to 
Congress  on  August  8. 1988.  In  the 
report,  the  Secretary  of  Energy 
recommended  pursuing  a  dual  strategy 
which  involves  proceeding  on  an  urgent 
schedule  with  construction  of  a  heavy- 
water  reactor  at  SRP  which  can  produce 
100%  of  expected  tritium  requirements 
and  concurrent  preparation  leading  to 
the  construction  of  a  modular  high- 
temperature  gas-cooled  reactor  at  INEL 
which  can  produce  50%  of  expected 
tritium  requirements.  This 
recommendation  is  the  DOE  preferred 
alternative  lo  be  evaluated  in  the  EIS. 


The  pnmarj-  purpose  of  Ihe  proposed 
new  production  facilities  is  to  ensure  an 
adequate  and  reliable  supply  of  tritium 
for  the  Nation's  nuclear  weapons 
program.  A  secondary  purpose  of  the 
proposed  facilities  is  lo  provide  Ihe 
capability  for  plutonium  produclion.  The 
production  facilities  to  be  evaluated  in 
this  EIS  include  new  production  reactors 
and  related  support  facilities  including 
driver  fuel  element  and  tritium 
production  element  fabrication  facilities, 
a  triiium  recovery  plant  a  spent  fuel 
reprocessing  facility,  and  appropriate 
waste  handling  facilities. 

Reactor  technologies  under 
con.sideration  include  the  liglit-water 
reactor  (LWR).  high-temperature  gas- 
cooled  reactor  (HTGR).  and  low- 
temperature  heavy-water  reactor 
(HWR).  The  LWR  alternative  includes 
possible  conversion  of  the  WNP-1  at  the 
Hanford  Site.  The  WNP-1  is  a  partially 
completed  light-water  reactor  ov.'ned  by 
the  Washington  Public  Power  Supply 
System.  The  LWR  can  be  used  lo 
produce  tritium,  as  well  as  byproduct 
steam  for  electric  power  generation.  The 
HTGR  is  a  graphite  moderated,  helium- 
cooled  reactor,  designed  to  produce 
tritium.  The  HTGR  could  also  supply,  as 
a  byproduct,  steam  for  electric  power 
generation.  The  HWR  is  a  heax-y-water 
moderated,  heavy-water  cooled  reactor 
which  is  similar  to  the  existing 
production  reactors  at  SRP.  Because  it 
would  operate  at  low  temperatures  and 
pressures,  it  could  not  economically 
produce  steam  for  electric  power. 

In  order  to  meely  safely  and  security 
requirements.  DOE  determined  that  NPR 
faciUties  should  be  constructed  at  large, 
secured,  DOE-owned  sites  at  which 
there  has  been  experience  with  reactor 
operations  and/or  fuel  reprocessing. 
Thirteen  sites  were  evaluated  against 
general  screening  criteria.  The  sites 
which  met  these  criteria  and  are 
considered  the  reasonable  alternatives 
to  be  evaluated  in  the  EIS  are  the 
Hanford  Site.  INEU  and  SRP. 

The  Hanford  Site  is  a  DOE  nuclear 
research  and  defense  program  site  of 
560  square  miles  near  Richland, 
Washington.  The  Hanford  Site  was  the 
first  U.S.  nuclear  material  production 
site  and  is  currently  engaged  in  nuclear 
materials  processing  and  nuclear 
research.  The  existing  facilities  include 
a  production  reactor  (not  operating]. 
various  nuclear  materials  processing 
plants,  waste  management  facilities  and 
a  fuel  fabrication  facility. 

INEL,  located  in  southeastern  Idaho. 
is  a  large  (890  square  miles)  DOE 
reser\'ation  where  various  kinds  of 
nuclear  reactors  and  support  facilities 
have  been  built  and  tested  to 
demonstrate  the  applications  of  reactor 


technology,  to  conduct  safety  research. 
and  to  support  defense  programs.  The 
existing  facilities  include  waste 
management  facilities  and  a  chemical 
processing  plant  which  serves  as  the 
primary  facility  for  the  recovery  of  fuel 
from  the  Naval  Reactors  Programs. 

The  SRP  encompasses  approximately 
300  square  miles  neat.  Aiken.  South 
Carolina.  SRP  has  actively  produced 
strategic  nuclear  materials  for  national 
defense  programs  for  more  than  30 
years.  The  existing  facilities  include 
production  reactors,  chemical 
processing  plants,  waste  management 
facilities,  fuel  and  target  fabrication 
plants,  and  a  tritium  recovery  facility. 

Proposed  Action:  The  proposed  action 
is  the  siting,  construction  and  operation 
of  NPR  capacity  and  support  facilities. 
The  preferred  alternative  is  construction 
and  operation  of  a  heavy-water  reactor 
at  SRP  which  can  produce  100%  of 
expected  tritium  goal  requirements  and 
concurrent  preparation  leading  to  the 
construction  and  operation  of  a  modular 
high-temperature  gas-cooled  reactor  al 
INEL  which  can  produce  50%  of 
expected  triiium  goal  requirements. 

Alternatives  Proposed  for 
Consideration.  The  alternatives 
proposed  for  consideration  in  the  EIS 
are  a  LWK,  HWR  or  HTGR  at  SRP.  INEL 
or  the  Hanford  Site.  The  LWR 
alternative  at  the  Hanford  Site  is 
conversion  of  W\P-1.  The  liquid-metal 
reactor  technoiogj'  is  not  considered  a 
reasonable  alternative  due  to  cost  and 
schedule  risks  of  reactor  concept 
development.  As  required  by  the  CEQ 
NEPA  regulations,  the  EIS  will  also 
analyze  the  "no  action"  alternative  (i.e.. 
no  construction  of  NPR  capacity). 

The  EIS  will  include  a  comparative 
assessment  of  the  environmental 
impacts  of  the  reasonable  reactor/site 
alternatives,  including  support  facilities. 
For  the  purpose  of  the  EIS  analyses,  all 
technologies  will  be  analyzed  at  125%  of 
expected  tritium  requirements.  This  will 
allow  flexibility  in  the  assessment  of 
impacts  by  bounding  all  technologies  at 
the  same  level.  The  EIS  will  also 
address  the  cumulative  effects  of  adding 
Ihe  proposed  facilities  to  the  sites. 
Alternative  reactor  analyses  will 
include,  where  applicable,  an 
assessment  of  the  impacts  of  the 
bj'produci  steam  production  for  power 
generation.  If  any  other  reasonable 
alternatives  are  identified  which  could 
potentially  achieve  the  objectives  of  the 
tritium  production  program,  they  would 
also  be  considered  in  the  EIS- 

Identification  of  Environmental 
Issues:  The  following  issues  have  been 
tentatively  identified  for  analysis  in  the 
EIS.  The  hsi  of  issues  is  intended  to 
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apply  to  facilities  associated  with  NPR 
cdpacity  including  driver  fuel  and 
tritium  production  element  fabncition. 
fuel  and  trititun  production  element 
reprocessing,  waste  handling,  and  the 
steam  generation  options  as  appropriate. 
The  EIS  will  address  the  environmental 
impacts  of  the  proposed  action  including 
routine  operations  and  potential 
accidents  durmg  facility  construction 
and  operation.  In  accordance  with  CEQ 
NEPA  regulations  (40  CFR  1500.4  and 
1502. 21J,  Other  environmental 
documents,  as  appropriate,  may  be 
incorporated  by  reference,  in  whole  or 
in  part,  into  these  impact  analyses.  This 
hst  is  not  all  inclusive  nor  does  it  imply 
any  predetermination  of  potential 
impacts.  Additions  or  deletions  to  this 
list  may  occur  as  the  result  of  the 
scoping  process. 

1.  Public  and  Occupational  Safety — 
The  radiological  and  nonradio logical 
impacts  of  routine  operations  and 
potential  accidents  including  projected 
effects  on  workers  and  the  public  will  be 
addressed  in  accordance  with  DOE 
policy. 

2.  Water  Resources — The  qualitative 
and  quantitative  effects  on  water 
resources  and  other  water  users  in  the 
region. 

3.  Air  Quality— The  effects  of 
radiological  and  nonradiological  air 
emissions. 

4.  Regulatory  Compliance — 
Compliance  with  all  applicable  Federal, 
state  and  local  statutes  and  regulations. 

5  Wildlife  Areas — The  disturbance  or 
destruction  of  habitat  of  game  and 
nongame  wildlife  species  including 
potential  effects  on  threatened  or 
endangered  species  of  flora  and  fauna. 

B,  Aquatic  Species — The  potential  for 
entrapment  or  impingement  of  aquatic 
organisms  on  surface  water  intake 
structures  and  impacts  to  aquatic 
habitats. 

7.  Waste  Management — The 
environmental  effects  of  generation, 
treatment,  transport,  storage,  and 
Jisposal  of  radioactive,  hazardous  and 
solid  wastes. 

8.  Socioeconomic — The 
socioeconomtc  impacts  on  affected 
communities  of  large  construction  and 
operation  labor  forces  and  support 
services. 

9.  Cultural  Resources — The  potential 
impacts  on  historical,  archaeological. 
scientific  or  culturally  important  sites. 

10.  Transportation — impacts  of  the 
transportation  of  NPR  related  supplies, 
niateriab.  equipment,  products  and 
wastes  on-Sile  and  off-site. 

11.  Dccommissioniiig  and 
Decontamination — To  the  extent  that 
information  is  available,  the  EJS  will 
evaluate  impacts  that  may  result  from 


decommissioning  and  decontamination 
of  existing  and  new  facilities  as  a  result 
of  the  proposed  action. 

Related  Documentation:  Background 
information  on  the  new  production 
reactor  capacity  project,  the  alternative 
technologies,  and  the  alternative  sites 
are  available  in  the  public  reading 
rooms  Usted  below.  T^e  available 
documents  include: 

1.  Assessment  of  Candidate  Reactor 
Technologies  for  the  New  Production 
Reactor  A  Report  of  the  Energy 
Research  Advisory  Board  to  the  United 
States  Department  of  Energy, 
Washington.  DC  DOE/S-0064,  July  1988 

2.  Site  Evaluation  Report  for  New 
Production  Reactor  Submitted  by  the 
DOE  Site  Evaluation  Team  to  the 
Chairman  of  the  Energy  Systems 
Acquisitions  Adviory  Board  (ESAAB) 
and  the  Actmg  Assistant  Secretary  for 
Defense  Programs,  DOE/DP-0aS3.  July 
1988. 

3.  Acquisition  Strategy  for  New 
Production  Reactor  Capacity,  Report  to 
Congress  by  the  Secretary  of  Energy. 
August  1988. 

Scoping  Meetings:  In  addition  to 
receiving  written  comments.  DOE  will 
conduct  public  scoping  meetings  to 
assist  DOE  in  determining  the 
appropriate  scope  of  the  EIS  and  the 
significant  environmental  issues  to  be 
addressed.  Public  scoping  meetings  will 
be  held  at  the  following  times  and 
locations: 

a.  Hanford  Site — 

II)  Federal  Building  Auditorium,  625 
{adwin  Avenue,  Richland. 
Washington 
DATE:  November  29. 1988 
TIME;  10:00  a.m.  to  5:00  p.m.  and  7«) 
p.m.  to  10:00  p.m. 

(2)  Spokane  Qty  Council  Chambers, 

West  608  Spokane  Falls  Boulevard. 

Spokane.  Washington 
DATE:  December  1. 1988 
TLME:  10:00 a.m.  to  500  p.m.  aod  7«) 

p.m.  to  10:00  p.m. 

(3)  Portland  City  Hall  Hearing  Room, 

1120  S.W.  Fifth.  Portland.  Oregon 
DATE:  December  6. 1988 
TIME:  10«)  a.m.  to  5:00  p.m.  and  7:00 

p.m.  lol0K)0p.m. 

(4)  H.M.  lackson  Federal  Building.  North 

Auditorium.  912  2nd  Avenue, 

Seattle,  Washington 
DATE:  December  8. 1968 
TIME:  10:00  a.m.  to  5«)  p.m.  and  7«) 

p.m.  to  10:00  p.m. 

b.  Idaho  Site— 

f1)  Shilo  inn,  780  Lindway  Boulevard, 

Idaho  Falls,  Idaho 
DATE:  November  14. 1988 
TIME:  9:00  a.m.  to  5.-00  p.m.  and  7:00 

pjn.  to  10:00  p.m. 


(2}  Boise  City  Hall.  150  N.  Capitol 

Boulevard.  Boise.  Idaho 
DATE;  November  16, 1988 
TIME:  9:00  a.m.  to  5:00  p.m.  and  7:00 

p.m.  to  10:00  p.m. 
{3}  O'Leary  |r.  High  School  Auditorium, 

2350  Elizabeth  Boulevard.  Twin 

Falls.  Idaho 
DATE;  November  10, 1988 
TIME:  9iX)  a.m.  to  5:00  p.m.  and  700 

p.m.  to  10:tX)  p.m. 
(4)  Spokane  City  Council  Chambers, 

West  806  Spokane  Falls  Boulevard. 

Spokane.  Washington 
DATE:  December  1. 1988 
TIME;  10:00  a.m.  to  5:00  p.m.  and  7:00 

p.m.  to  10:00  p.m. 
(c).  Savannah  River  Site — 

(1)  Odell  Weeks  Recreation  Center, 

Whiskey  Road.  Aiken,  South 

Carolina 
DATE;  November  29.  1988 
TLME:  10:00  a.m.  to  5KX)  p.m.  and  6:00 

p.m.  to  10:00  p.m. 

(2)  National  Guard  Armory,  1  Milledge 

Road,  Augusta  Georgia 
DATE;  December  1. 1988 
TIME:  10:00  a.m.  to  5:00  p.m.  and  6K)0 

p.m.  to  10:00  p.m. 

(3)  DeSoto  Hilton.  15  East  Liberty  Street. 

Savannah.  Georgia 
DATE:  December  5. 1968 
TIME:  10:00  a.m.  to  5:00  p.m.  and  6:00 

p.m.  to  10:00  p.m. 

(4)  Radisson  Hotel.  937  Assembly  Street, 

Columbia,  South  Carolina 

DATE;  December  7. 1988 

TIME;  10:00  a.m.  to  5:00  p.m.  and  6:00 
p.m.  to  10:00  p.m. 

Please  note  that  the  scoping  meeting 
in  Spokane,  Washington  cosponsored  by 
both  the  Hanford  Site  and  the  Idaho 
Site.  The  purpose  of  the  scoping 
meetings  is  to  offer  all  interested 
persons  the  opportunity  to  voice  their 
opinions  on  the  proposed  content  and 
scope  of  the  EIS.  DOE  will  designate  a 
presiding  officer  to  chair  each  meeting. 
The  meetings  will  not  be  conducted  as 
evidentiary  hearings  and  there  will  be 
no  questioning  of  speakers:  however,  the 
presiding  officer  may  ask  for 
clariHcation  of  statements  made  to 
assure  that  DOE  fully  understands  the 
comments  and  suggestions.  The 
presiding  officer  will  establish  the  order 
of  speakers  and  provide  any  additional 
procedures  necessary  for  conduct  of  the 
meeting.  To  assure  that  all  persons 
wishing  to  make  presentations  can  be 
heard,  a  5  minute  limit  for  each  speaker 
has  been  established.  Speakers  who 
wish  to  provide  further  information  for 
the  record  should  submit  such 
information  to  one  of  the  Operations 
Office  addresMs  above  by  December  15, 
1988.  Comments  received  after  that  date 
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will  be  considered  to  the  extent 
practicable.  Individuals  who  do  not 
make  an  advance  arrangement  to  speak 
may  register  to  speak  at  the  time  of  each 
meeting.  After  all  previously  scheduled 
speakers  have  been  given  an 
opportunity  to  make  their  presentations, 
an  opportunity  will  be  provided  to  these 
registrants  to  speak,  as  time  permits. 
DOE  reserves  the  right  to  change  the 
meeting  locations,  and  procedures  for 
conduct  of  the  scoping  meetings. 

DOE  will  prepare  transcripts  of  the 
scoping  meetings.  The  public  may 
review  the  transcripts,  other  NEPA 
documents,  and  unclassified  background 
information  on  this  project  at  DOE 
public  reading  rooms  during  normal 
business  hours.  Addresses  of  these 
reading  rooms  are  given  below: 

1.  U.S.  Department  of  Energy,  Idaho 
Operations  Office,  785  DOE  Place. 
Idaho  Falls,  Idaho  83402.  [206]  528- 
0271 

2.  U.S.  Department  of  Energy.  Richland 
Operations  Office.  Federal  Building. 
825  |adwin  Avenue.  Room  157. 
Richland,  Washington  99352.  (509) 
376-8583 

3  U.S.  Department  of  Energy  Reading 
Room.  University  of  South  Carolina. 
Aiken  Campus.  University  Library. 
2nd  Flood,  University  Parkway. 
Aiken.  South  Carolina  29802,  (630) 
648-6851 

4.  U.S.  Department  of  Energy.  Freedom 
of  Information  Reading  Room.  Room 
lE-190,  Forrestal  Building.  1000 
Independence  Avenue,  Southwest. 
Washington,  DC  20585,  (202)  586-6020 

Signed  in  Washington.  DC.  this  9th  day  of 
Si;pt.'niber  1988.  for  the  United  Stales 
Dtpartmenl  of  Energy 
EraesI  C.  Baynard.  111. 

Asststont  Secretary,  Environment,  Safety  and 
Health. 

I  re  Doc.  88-21259  Filed  9-t5-«8;  8:45  am] 
SILLING  CODE  6460-01-11 


Superctean  Coal- Water  Slurry 
(SCOWS)  Combustion  Testing  in  Oil 
Designed  Industrial  Boilers 

agency:  !)<  p.irtment  of  Energy. 
action:  Prugram  Opportunity  Notice  No, 
DE-PN22-88PC88697;  Correction. 

On  August  16, 1968  DOE  published  a 
program  opportunity  notice  on  the 
SCCWS  (53  FT?  30859),  That  notice  is 
corrected  by  adding  the  following 
information.  On  August  17, 1988.  it  was 
announced  in  the  Commerce  Business 
Daily  that  the  U.S.  Department  of 
Energy.  Pittsburgh  Energy  Technology 
Center,  through  a  bilateral  program  with 
Italy,  intends  to  issue  a  program 
opportunity  notice  (PON)  soliciting 


participants  and  potential  host  sites  for 
a  demonstration  designed  to  show  that 
SCCWS's  can  effectively  replace  oil  in 
oil-designed  industrial  boilers.  The 
purpose  of  this  announcement  is  to 
provide  preliminary  SCCWS 
specifications  for  the  U.S.  projeci{s), 
U.S.  coal  companies  that  are  interested 
in  providing  to  DOE  at  no  charge,  400 
pound  samples  of  coals  that  can  meet 
the  listed  specifications,  should  contact 
Ralph  Carabetta,  Associate  Director  for 
Project  Management,  U.S.  DOE/ 
Pittsburgh  Energy  Technology  Center. 

Specifications  of  critical  properties  of 
the  coal  and  the  slurry  derived  from  it. 
depends  on  an  in-depth  knowledge  of 
how  each  property  affects  boiler 
performance  and  operating  factors  such 
as  maintainability,  reliability,  and 
availability.  Since  much  of  the 
information  is  presently  unknown. 
specifications  can  be  general,  at  best. 
The  basic  properties  of  interest  can  be 
defined  and  certain  values  associated 
with  them,  projected.  These  are 
provided  in  the  following  table: 


Values  to,  boilers  deigned 

lo 

'— 

OtsUWeoa 

Residual  oil 

Coal  parameler 

Asii  Content 

•.'1  !p%. 

<30% 

Slagging  inoe.  (B' 

<0(l 

A   y    1kS» 

Fouling  Index  (B/A 

<0.2 _,... 

<0i 

-  Na.1)), 

Sullur _ 

<0.5%     _.... 

<07% 

AshSoflenmg 

>24aOF    

>2400F 

Temp  (rod 

atm.) 

Chlonne 

<0.J5% 

<OJS* 

Na.0  in  ash -.-- 

<0i* 

<0-751> 

FeAinasH 

<10i>* 

<15.01k. 

Silica/ akimma  ratio 

<2.0 - 

<2i5 

masli. 

Coal  gnnd  size 

<95*- 

<T0%- 

325M. 

325M 

Partides  large. 

<0.5* 

<10% 

than  joOk 

Volatile  maltet 

>2S««lgM 
percent. 

Super  Clean  Sluny 

Parameter 

Sotate  lomtng 

>fiO% 

>so%. 

Heating  Value. 

>Kino 

>6sao. 

eiu'b 

Visctjsity 

lOOF  &  M/ 

<iooocp — 

<iooocp 

sec. 

100F  4  5000/ 

<800cp 

<250cp 

sec 

SlabiWy 

>six  monttts  storage  with- 

out significant  negative 

impact  on  slurry  proper- 

Ijes 

Atomiiation  nequiiements— Aittiough  separate  hom 
ttie  coal  and  slurry  speolications.  atomuabon 
cnteria  are  important  lo  ertsure  adequate 
comtMjstwn  and  system  reHaMity 

Atomizer 
Tip  Ills >4O0O  >4000 

houn.  hoira. 

DroplelMMO <80(..- <BO)t 


DATES:  The  solicitation  is  expected  to  be 
available  to  interested  paiiies  on  or 
about  October  20. 1988.  Applications  are 
due  approxiinately  December  6. 1388. 

Contracts:  Potential  applicants 
desiring  to  receive  a  copy  of  this 
solicitation  should  provide  a  written 
request  to:  Dale  A.  Siciliano.  Acquisition 
and  Assistance  Division.  U.S. 
Department  of  Energy,  Pittsburgh  Energv' 
Technology  Center,  P.O.  Box  10940.  MS 
921-165.  Pittsburgh.  PA  15236. 
Gregory ).  KawaUcin. 

Acting  Director,  Acqujsitton  tmd  Assistance 
Division,  Pittsburgh  Energy  Tffchnology 
Center. 

September  7, 1988. 
|FR  Doc.  Ba-;i232  Filed  9-15-88: 8.45  am) 

BIUJNG  CODC  6450-Ot.H 


InteiTiational  Energy  Program; 
Approval  by  the  Secretary  of  Energy 
of  U.S.  Oil  Companies'  Participation  In 
International  Energy  Agency 
Allocation  Systems  Test 

agency;  Dtpartmcni  of  Energy. 
ACTION:  Pubhcation  of  approval  of 
participation  by  U.S.  Oil  Companies  in 
the  International  Energy  Agency's  Sixth 
Allocation  Systems  Test  and 
preparatory  data  transmission  tests. 

summary:  On  September  1. 1988.  the 
Secretary  of  Energy  issued  letters  of 
approval  with  respect  to  U.S.  oil 
company  participation  tn  the 
Inlemational  Energy  Agency's  Sixth 
Allocation  Systems  Test  and 
preparatory  data  transmission  tests.  The 
text  of  the  letter  and  related  documents 
are  appended  to  this  notice. 

FOB  FURTHER  INFORMATION  CONTACT 

Samuel  M.  Brndley.  Deputy  Assistant 

General  Counsel  for  International 

Affairs.  Room  6A-167.  Forrestal 

Building,  1000  Independence  Avenue 

SW..  Washington.  DC  20585.  (202)  SB&- 

2900. 

SUPPLEMENTARY  INFORMATION: 

Background:  The  International  Energy 
Program 

The  agreement  on  an  International 
Energy  Program  (lEP).  TIAS  8272. 
November  18. 1974.  is  a  U.S.  Executive 
Agreement  entered  into  in  the  aftermath 
of  the  1973-74  Arab  oil  embargo 
targeted  at  the  U.S.  and  the  Netherlands. 
The  lEP  provide  for  creation  of  the 
International  Energy  .Agency  (lEA)  as  an 
autonomous  agency  of  the  Organization 
for  Economic  Cooperation  and 
Development  (OECD).  The  lEP's  main 
purposes  include  reducing  the  Free 
World  oil  consuming  nations' 
vulnerability  to  supply  disruptions  by 
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encouraging  seir-sufftciency  in  oil 
supplies;  avoiding  competition  for  short 
supplies  of  available  oil  during  a 
disruption  through  a  program  for 
equitably  allocating  those  supplies 
amonjfi  the  signatory  countries; 
e$tahh»hing  a  comprehensive 
international  information  systeni;  and 
creating  a  forum  for  cooperation  with 
governments  and  consultation  with  oil 
companies.  There  now  are  21  member 
countries,  consisting  of  all  OECD 
members  except  France.  Finland  and 
Iceland. 

The  lEP  provides  that  the  lEA's 
Emergency  Sharing  System  can  be 
activated  unly  when  the  lEA  group  of 
twenty-one  member  countries  as  a 
whole  or  any  individual  member  country 
sustains  or  reasonably  can  be  expected 
to  sustain  a  seven  percent  or  greater 
shortfall  of  available  petroleum  supplies 
measured  against  a  specified  base 
period.  In  the  "general"  trigger  situation 
(as  distinguished  from  a  "selective" 
trigger  applicable  to  one  or  more  but 
less  than  all  member  countries),  the  [EA 
sharing  formula  would  distribute  the 
group  supply  shortfall  among  LEA 
member  counties  on  the  basis  of  a 
combination  of  (1)  a  specified  common 
reduction  in  consumption  within  each 
member  country,  and  (2)  the  relative 
national  import-dependency  of  the 
member  countries  (with  the  more 
import -dependent  countries  absorbing 
the  greatest  losses  in  suppliesl.  The 
emergency  sharing  formula  establishes 
national  "supply  rights"  and  attributes 
"allocation  obligations"  and  'allocation 
rights"  to  the  individual  lEA  countries 
depending  on  whether  their  available  oil 
supplies  exceed  or  fall  short  of  their 
st;ppiy  rights.  A  country  having  an 
allocation  obligation  would  be  required 
to  supply,  to  other  lEA  countries  having 
allocation  rights,  a  portion  of  the  oil 
available  to  it,  equal  to  the  excepts  over 
its  supply  right 

The  oil  industry  has  an  important 
advisory  and  functional  rule  in  the  lEA, 
particularly  during  real  emergennes.  A 
number  of  U.S.  and  foreign  oil 
companies  have  agreed  lo  serv-e  as  lEA 
"Reporting  Companies."  When  there 
appears  to  be  a  serious  possibility  that 
an  oil  supply  shortfall  will  develop,  the 
lEA  may  request  activciiion  of  its 
emergency  data  system,  which  calls  for 
the  Reporting  Companies  lo  submit 
directly  to  the  lEA  comprehensive  data 
on  their  oil  imports  and  exports,  their 
indigenous  production  and  their 
inventories.  If  this  shortfall  in  fact 
should  develop  and  the  IBIA  a 
Emergency  Sharing  System  were 
activated  during  an  oil  supply  crisis. 
intemationai  oil  allocation  is  expected 


to  be  accomplished  through  the 
voluntary  supply  measures  of  the 
Reporting  Companies,  coordinated  by 
the  companies'  technical  experts  serving 
on  the  Industry  Supply  Advisory  Group 
(ISAG)  in  Pans. 

Antitrust  Approval  for  U.S.  Industry 
Participation  in  the  lEA's  Sixth 
Allocation  System  Test 

In  order  for  U.S.  Reporting  Companies 
and  their  employees  to  participate  in 
lEA  activities,  section  252  of  the  Energy 
Policy  and  Conservation  Act  (EPCA).  42 
use.  6272.  makes  available  to  U.S.  oil 
companies  a  limited  antitrust  defense 
and  a  breach  of  contract  defense  for 
actions  taken  to  carry  out  a  "voluntary 
agreement"  or  "plan  of  action"  to 
implement  the  aLocation  and 
information  provisions  of  the  lEP.  A 
"Voluntary  Agreement  and  Plan  of 
Action  to  Implement  the  International 
Fjiergy  Program"  (Hereafter  "Voluntary 
Agreement")  was  agreed  to  in  1978  by  a 
number  of  U.S.  Oil  companies,  and 
approved  by  the  U.S.  Government-  See  2 
CCH  Federal  Energy  Guidelines, 
paragraph  15.ft45.  Seventeen  U.S.  oil 
companies  currently  participate  in  the 
Voluntary  Agreement.'  The  Secretary  of 
Energy  administers  the  Voluntary 
Agreement  and  is  responsible,  with  the 
concurrence  of  the  Attorney  General,  for 
antitrust  approvals  with  respect  thereto. 

The  Secretary  of  Energy  and  the 
Attorney  General  recently  approved  the 
"Second  Plan  of  Action  to  Implement 
the  Intemationai  Energy  Program." 
which  is  an  appendix  to  the  Voluntary 
Agreement.  The  Second  Plan  of  Action 
will  convey  antitrust  protection  to  U.S. 
Oil  companies  assisting  in  implementing 
the  lEA's  Emergency  Sharing  System 
during  an  actual  international  energy 
supply  emergency. 

Over  the  years  since  the  IPJK  was 
formed,  the  Secretary  of  Energy  and  the 
Attorney  General  also  have  given 
approval  for  US.  oil  companies  which 
participate  in  the  Voluntary  Agreement 
to  engage  in  varous  lEA  allocation 
systems  tests  and  related  activities.  This 
has  been  done  through  the  issuance  of 
antitrust  "approval"  (or  "clearance") 
letters.  See.  e.g..  the  antitrust  approval 
letter  for  the  lEAs  Fifth  Allocation 
Systems  Test  (AST-5)  at  50  FR  41363 
(October  10. 198S). 


'  The  1)5.  oil  compiiniitfl  wttich  purdrlpAir  in  iKr 
Volunlopy  Agreement  ire:  Ameradd  Hess 
Ctirporatioa.  Amoco  Corporatinn.  Ashlnrul  Oil  tor-, 
ARCO  Oil  unrl  Cmi,  Company.  BP  Aitiprica.  Inc.. 
Callen  Peiml*«m  CorpofatWn.  Ctievroo 
Cofporation  Connoo,  Inc..  Exxon  Compuny 
InlenulianaL  Mobil  Oil  Corporation.  OccidenlaJ 
Petroleum  Corporaiion.  PhiUip*  Polroleum 
Compaoy.  Shell  Oil  Cdotpaay.  Sun  Company.  Inc.. 
Texaco,  Inc.  Union  Oil  Cenpany  of  Qttifomw.  iind 
Union  Pacific  ReMMircM  Company, 


U.S.  Voluntary  Agreement 
participants  now  have  been  requested  to 
assist  the  lEA  in  conducting  the  lEA's 
Sixth  Allocation  Systems  Test  (AST-6). 
which  will  begin  Mrilh  the  transmission 
of  a  telex  by  the  lEA  Secretariat  on 
September  23. 1908.  announcing  the 
hypothetical  oil  supply  disruption.  Prior 
to  the  beginning  of  AST-6.  Reporting 
Companies  will  participate  in 
transmission  tests  involving  the  lEA's 
emergency  data  system  and  voluntary 
offer  process.  The  pnmary  objective  of 
AST-6  is  to  continue  the  program  of 
periodic  training  of  personnel  of 
participating  lEA  governments,  oil 
companies,  and  the  lEA  Secretariat,  in 
the  data  systems  and  emergency  oil 
allocation  procedures  developed  to 
implement  the  provisions  of  the  lEP. 
AST-6  will  include  certain  new  aspects 
of  the  Energency  Sharing  System  that 
have  not  been  tested  previously:  it  will 
consider  a  significant  innovation  in  the 
sharing  system,  known  as  the  "Wider 
Window  '  concept,  which  extends  the 
period  for  processing  certain  types  of 
voluntary  oil  supply  and  receive  offers 
over  the  entire  allocation  cycle  and 
expedites  the  processing  of  such 
voluntary  offers:  in  addition,  AST-6  will 
test  a  recent  modification  lo  the 
timetable  for  compilation  and 
submission  of  industry  and  lEA  member 
country  data  and  for  the  calculation  of 
allocation  nghts  and  allocation 
obligations,  which  will  permit  more  time 
for  the  oil  allocation  process  to  function. 
It  should  be  noted,  however,  that 
although  the  allocation  systems  test  also 
will  include  for  the  first  time  a 
procedure  to  consider  pricing  for  certain 
voluntary  offer  transactions,  the 
Secretary's  antilurest  approval  letter 
exludes  permission  for  the  U.S.  oil 
companies  which  participate  in  the 
Voluntary  Agreement  to  engage  in  this 
particular  new  aspect  of  AST-6. 

As  in  previous  lEA  allocation  systems 
testa.  lEA  Reporting  Companies  will 
participate  in  AST-6  in  serveral  ways. 
First.  Reporting  Company  employees 
will  staff  the  ISAG  in  Paris.  Second. 
Reporting  Companies  will  provide  the 
lEA  and  the  ISAG  with  historical  data 
on  their  imports,  exports,  indigenous 
production,  and  inventories  for  the 
penod  covered  by  the  test.  Finally, 
Reporting  Companies  will  simulate  the 
carrying  out  of  certain  hypothetical 
supply  reallocation  measures:  in  this 
connection.  Reporting  Companies  may 
discuss  with  the  lEA.  the  ISAG  and 
other  Reporting  Companies,  for  the 
purpose  of  developing  and  implementing 
suitable  hypothebcal  reallocation 
measures,  information  or  data  which 
may  be  confidential  or  proprietary. 
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Section  5(b)(1)  of  the  Voluntary 
Agreement  conveys  antitrust  protection 
to  the  participating  oil  companies  when, 
prior  to  an  actual  emergency,  they  take 
part  in  lEA  allocation  systems  tests  this 
allows  them  to  simulate  in  a  systems 
lest  the  same  Winds  of  supply  activlbes 
which  would  take  place  in  a  real 
emergency.  The  need  for  an  antitrust 
approval  letter  in  connecton  with  such  a 
test  arises  because  of  the  possibility  that 
company  confidential  or  proprietary 
information  or  data  may  be  disclosed  in 
the  course  of  the  test.  On  this  subject, 
section  5(b)(2)  of  the  Voluntary 
Agreement  provides  that  disaggregated, 
confidential  or  proprietary  information 
or  data  may  be  disclosed  by  the 
companies  In  a  test  only  to  the  extent 
approved  by  the  Secretary  of  Energy, 
after  consultation  with  the  Secretary  of 
State,  with  the  concurrence  of  the 
Attorney  Genera!  after  he  has  consulted 
with  the  Federal  Trade  Commission.  The 
purposes  of  a  test  approval  letter  are  to 
set  out  the  scope  of  the  permission 
granted  for  the  disclosure  of  confidential 
or  proprietary  information  or  data, 
establish  recordkeepmg  and  reporting 
requirements,  and  describe  how  the  US. 
Government  will  monitor  the  tests. 

As  required  by  section  5(b)  of  the 
Voluntary  Agreement,  written  approval 
has  been  given  by  the  Secretary  of 
Energy  for  the  seventeen  U.S.  oil 
companies  which  participate  in  the 
Voluntary  Agreement  to  disclose 
confidential  or  proprietary  information 
or  data  which  is  necessary  to  the 
conduct  of  AST-6  and  the  related  data 
transmission  tests.  This  approval  letter, 
which  was  developed  in  cooperatin  with 
the  staffs  of  the  Antitrust  Division. 
Department  of  Justice  and  of  the  FTC 
incorporates  improvements  in  previous 
such  letters,  based  on  experience  gained 
in  AST-5  and  on  the  recently  approved 
Second  Plan  of  Action. 

Most  of  the  data  base  for  the  test — 
consisting  principally  of  historical 
import,  export,  indigenous  production 
and  stock  level  data  for  August  1987 
through  Ianuar>'  198fl — acutally  will  be 
altered  to  reflect  the  effects  of  the  AST- 
6  hypothetical  emergency  oil  disruption 
.scenario.  Also,  companies  are  free  to 
"mask"  their  data  if  they  so  wish.  The 
age  of  the  data  and  their  potential 
masking  by  the  companies,  combined 
with  the  protecliuns  built  into  the 
approval  letter,  should  significantly 
reduce  any  risk  of  anticompetitive 
behavior  as  a  result  of  the  disclosure  of 
proprietary  company  information  during 
AST-6.  In  addition,  as  noted  above,  the 
Secretary's  antitrust  approval  letter 
expressly  excludes  permission  for  the 


U.S.  oil  companies  lo  disclose  petroleum 
prices  or  commercial  terms. 

The  documents  published  in  the 
appendix  to  this  notice  are  the  text  of 
the  letter  of  appoval  sent  to  the 
seventeen  U.S.  oil  companies 
participating  in  the  Voluntary 
Agreement  and  correspondence  among 
the  Department  of  Energy,  the 
Department  of  Justice,  the  Department 
of  State  and  the  Federal  Trade 
Commission  evidencing  consultation 
among  those  agencies  and  the  required 
concurence  of  the  Department  of  Justice 
in  the  issuance  of  the  letter  of  approval 
by  the  Secretary  of  Energy.  The  text  of 
the  Second  Plan  of  Action,  certain 
pro\'isions  ut  which  are  adopted  for 
AST-6  purposes  by  the  approval  letter, 
is  not  published  in  the  appendix  to  this 
notice  because  of  its  length,  but  may  be 
found  at  53  FR  2866  (February  2. 1988). 

Uisued  in  Washington.  DC  on  S<?plember  12. 

EricFygl. 

Acting  General  Counsel. 

List  of  Appended  Documents 

A  L*tter  of  Approval  from  the  Secretary  of 
Enersy  lo  each  of  17  U.S  Voluniary 
Agteement  Participants, 

B.  Ijetter  from  the  Secretary  of  Energy  to 
the  Assistant  Attorney  Cfneral.  Antitrust 
Division,  Department  of  Justice. 

C.  Letter  from  the  Secrplary  of  Energy  to 
the  SecreTery  of  State. 

D.  Letter  from  the  Acting  Secretary  of 
State,  to  the  Secretary  of  Energy. 

E  lj!tter  from  the  Acting  Assistant 
Attorney  General.  Antitrust  Division, 
Department  of  Justice,  lo  the  Secretary  of 
Energy 

F  Letter  from  the  Secretary  of  the  Federal 
Trade  Commission  to  the  Assistant  Attorney 
General,  Antiirusl  Divtsion.  Depsrtmeni  of 
Justice. 

Appendix  A 

The  Secretary  of  Energy. 

Washington.  DC  20585. 

September  1, 1988. 

Dear 

The  purpose  of  this  tetter  Is  to  convey  the 
necessary  approvals  for  your  company  to 
paMicJpate  in  the  upcoming  lest  of  the 
Emrrgency  Oil  Sharing  System  of  the 
Intemiillonal  Energy  Agency  (lEA]  and  in 
certain  preparatory  lElA  data  end  voluniar>' 
offer  transroiRstan  tests.  The  U.S.  Department 
of  Energy  (DOE)  considers  these  tests  an 
important  part  of  our  own  energ,v  emergency 
preparedness  efforts.  We  hope  that  your 
company  wilt  participate  ia  the  tests,  and 
encourage  you  to  cooperate  fully  with  the 
lEA  in  these  undertakings 

The  following  paragraphs  of  this  approval 
letter  have  been  numbered  for  convenience  of 
reference. 

1.  This  approval  letter  applies  to  the  lEA's 
Sixth  Allocation  Systems  'Test,  known  as 
'■AST-6,"  to  t>e  conducted  durmg  the  period 
September-November  I9fl6,  and  to  the  lEA's 


data  and  voluntary  offer  transmittsjun  tests 
scheduled  for  Septemtier  1968. 

2.  This  letter  sets  out  guidelmes  for 
participation  in  AST-e  and  the  preparatory 
data  and  voluntary  offer  transmission  tests 
by  Voluntary  Agreement  participants  and 
their  employees  and  provides  approval  for 
the  provision,  exchange  and  disclosure  of 
confidential  or  proprietary  mforroation  or 
data  in  connection  with  the  tests,  as  required 
by  the  Voluntary  agreement  and  Plan  of 
Action  to  Implement  the  International  Energy 
Program  (Voluntary  Agreement).  2  CCH 
Federal  Energy  Guidelines.  Paragraph  15.845, 
Participation  by  Voluntary  Agreement 
participants  and  their  employees  is  governed 
by  section  252  of  the  Energy  Policy  and 
Conservation  Act  (EPCAJ,  tX)E  rPHulstions  at 
10  C.F.R.  Part  209.  Department  of  Justtre 
regulations  at  28  C.F.R.  Part  56.  and  L*ie 
Voluntflry  Agreement. 

3.  In  September  1988,  prior  to  the  beginning 
of  AST-6.  the  lEA  Secretariat  will  conduct 
transmission  tests  invoUing  the  fEA 
emergency  data  system  and  voluntary  offer 
process.  The  Secretarial  First  will  request 
each  lEA  Reporting  Company  to  transmit  to  it 
certain  VcA  Questionnaire  A  informahon  or 
data  for  the  months  of  August  1987  through 
Jiinuary  19B8,  which  Reporting  Companies 
previously  transmitted  to  the  tEA  m  .April 
1988.  Following  this  data  transmission  test. 
ihe  Secretarial  will  request  each  Reporting 
Company  to  tmnsmil  to  il  one  or  more 
voluntary  offers  using  ncutlous  data. 
Approval  under  Section  5(b)  of  the  Voluntary 
Agreement  is  hereby  given  to  Voluntary 
Agreement  participants  and  their  employees 
to  participate  in  each  of  these  tests.  No  later 
than  September  30. 1988.  each  Voluntary 
Agreemeni  participant  shall  submit  to  the 
Departments  of  Energy  and  Justice,  al  the 
addresses  provided  in  paragraph  lllc)  of  this 
letter,  one  copy  of  the  QuesUonnaire  A  data 
and  one  copy  of  each  voluntary  offer  telex 
submitted  lo  the  lEA  in  these  transmission 
tests. 

4.  The  lEA  Secretariats  "AST-6  Test 
Guide"  eslabllshcfl  the  scope  and  objectives 
of  AST-6  and  provides  lostructions  for  all 
test  participants.  The  primary  objective  of 
AST-6  is  to  continue  the  program  of  periodic 
training  of  personnel  of  participating  lEA 
governments,  oil  companies,  and  the  I£A 
Secretariat,  in  the  data  systems  and 
emergency  oil  allocation  procedures 
developed  lo  implement  the  provision*  of  the 
Agreement  on  an  Intemationai  Energy 
Program  (lEP)  (TIAS  8278.  November  la 
1974),  which  are  delineated  in  the  lEA's 
Emergency  Management  Manual  (EMM)  end 
in  the  Industry  Supply  Advisory  Group/ 
Secretarial  Operations  Manual  (ISOM).  AST- 
6  wilt  include  certain  new  aspects  of  the 
Emergency  Oil  Sharing  System  that  have  nui 
been  tested  previously;  it  will  consider  a 
significant  innovation  in  the  sharing  system, 
known  as  the  "Wider  Wmdow"  concept 
which  extends  the  voluntary  offer  process  for 
"closed-loop"  voluntary  offers  over  the  entire 
allocation  cycle  and  expedites  the  processing 
of  such  voluntary  offers:  m  addition.  AST-6 
will  test  a  recent  modification  lo  Ihe 
timetable  for  compilation  and  submission  of 
Questionnaire  A /Questionnaire  B  data  and 
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for  the  calculation  of  allocation  nghtfl  and 
dllocation  obligations,  which  will  pennil 
more  time  for  the  oil  allocation  procKss  lo 
function.  AST -6  also  wiU  include  a  procedure 
lo  consider  pncmg  for  "open-loop"  voluntary 
offers;  however,  as  Indicated  in  paragraph 
r[c)  below,  this  letter  does  not  approve 
participahon  in  that  procedure  by  Voluntary 
Agreement  participants  or  their  employees. 

5  AST -a  will  besjm  with  the  transmittal  of 
a  disruption  telex  by  the  lEA  Secretarial 
(expected  to  occur  Fnday.  September  23. 
196fll,  and  wiU  continue  for  approximdtely 
s^ven  weeks.  It  will  consist  of  one  full  and 
one  curtailed  monthly  allocation  cycle  Prior 
!o  the  completion  of  the  full  one  month  cycle 
rommencing  October  1. 1966.  a  second 
disruption  telex  will  be  released  by  the 
Si?cretflr,-il  The  test  will  terminate 
approximately  November  15,  1986  F'.r  notice 
purposes  under  the  Voluntary  Aj^reement,  the 
test  activities  of  the  Industry  Supply 
Advisory  Group  jlSAG)  at  the  test  site  in 
Pans  will  be  conducted  as  a  smgle  meeting  of 
the  ISAC  earned  out  in  accordance  with 
Section  5  of  the  Voluntary  Agreement. 

6.  Attached  hereto  is  a  copy  of  the  Second 
Plan  of  Action  lo  Implement  the  tntemational 
Energy  Prrjgram  (Second  Plan  of  Action). 
which  !s  Appendix  B  to  the  Voluntary 
Aj^eement.  The  Second  Plan  of  Action  has 
been  approved  by  the  Secretary  of  Energy 
and  the  Attorney  General  for  potential  use 
during  an  actual  international  energy  supply 
emergency.  The  Second  Plan  of  Action  has 
been  attached  hereto  for  convenience  of 
reference,  because  the  following  paragraphs 
of  this  approval  letter  adopt  certain  of  its 
provisions  for  purposes  of  AST-6.  For 
purposes  of  this  letter,  all  references  tn  the 
Second  Plan  of  Action  lo  the  allocation  site 
or  to  allocation  activities  shall  be  deemed  to 
refer  to  the  AST-6  test  site  and  AST-6  teat 
activities. 

7  Approval  under  Section  5(b)  of  the 
Voluntary  Agreement  is  hereby  given  to 
Voluntary  Agreement  participants  and  their 
employees  engaged  in  AST-6  to  participate  in 
the  types  of  communications  speciBed  in 
Sections  5  1  and  5.3  of  the  Second  Plan  of 
Action,  and,  in  those  communications,  lo 
provide,  exchange  and  disclose  the  types  of 
information  or  data  listed  in  Sections  6.1-6.14 
of  the  Second  Plan  of  Action  which  may  be. 
or  which  may  reveal  confidential  or 
proprietary  information  or  data.  This 
approval  is  subject  to  the  limitations 
coniaiRpd  in  Sections  6.15  and  7.1  of  the 
Second  Plan  of  Action,  and  to  the  following 
special  rules  for  AST-6: 

(a)  Approval  is  granted  only  to  the  extent 
that  the  provision,  exchange  and  disclosure 
of  these  types  of  confidenlial  or  proprietary 
information  or  data  is  necessary  to  carry  out 
AST-6.  in  accordance  with  the  AST-6  Test 
Guide. 

(b)  Approval  is  limited  lo  information  or 
data  relating  to  the  historical  period  August 
1967  through  January  1966.  including 
information  or  data  relating  lo  cargoes 
arriving  duhng  such  penod  but  loaded  prior 
thereto,  and  to  disaggregated  August  1987 
through  |anuar>'  1986  Questionnaire  A/ 
Questionnaire  B  data  submitted  during  AST- 
6  by  Reporting  Companies  or  National 
Emergency  Supply  Organizations  (NESOs), 


i.e..  data  as  required  by  the  Questionnaire  A/ 
Questionnaire  B  reporting  instructions  in 
effect  for  AST-6  as  further  defined  in  the 
AST-6  Test  Guide,  and  Industry  Supply 
Advisory  Group  (ISAC)  work  formats  derived 
from  such  data. 

[c]  Approval  does  not  apply  to 
communication  of  the  types  of  information  or 
data  excluded  from  the  Second  Plan  of 
Action  by  Section  6-15  thereof,  nor, 
notwithstanding  Section  6.12  of  the  Second 
Plan  of  Action,  does  it  apply  to  the  provision. 
exchange  or  disclosure  of  petroleum  prices  or 
other  commercial  terms. 

(d)  A  Voluntary  Agreement  participant  (but 
excluding  its  employees  serving  on  the  ISAG] 
will  be  permitted  to  communicate  covered 
confidential  or  propnetary  information  or 
data  to  another  Reporting  Company  [or  an 
affiliate  thereof)  only  to  enable  it  to  develop, 
modify,  and.  on  a  simulated  basis,  implement 
Type  2  offers.  No  other  confidential  or 
propnetary  information  or  data  shall  be 
provided,  exchanged,  or  disclosed. 

Participation  in  AST-6  does  not  create  an 
obligation  on  U.S.  Voluntary  Agreement 
participants  or  their  employees  serving  on  the 
ISAG  to  provide,  exchange  or  disclose  any 
information  or  data  which  are,  or  may  be. 
confidential  or  proprietary. 

(0  This  letter  neither  approves  nor 
disapproves  the  activities  of  company 
employees  serving  on  NESOs  or  any 
communication  between  a  Voluntary 
Agreement  participant  (but  excluding  its 
employees  serving  on  the  ISAG)  and  a  NESO. 

(g)  For  purposes  of  this  paragraph,  the 
members  of  the  AST-6  Control  Group. 
consisting  of  the  Chairman  of  the  Industrial 
Advisory  Board,  the  Chairman  of  the 
Standing  Group  on  Emergency  Questions, 
and  the  lEA  Executive  Director,  and  Including 
the  Chairman  of  the  AST-6  Design  Croup  in  a 
consultative  capacity,  shall  be  considered  to 
be  part  of  the  lEA  Emergency  Managrment 
Organiration. 

In  order  to  carry  out  AST-6,  Information 
and  data  of  the  types  listed  in  the  sections  of 
the  Second  Plan  of  Action  specified  above 
may  have  lo  be  provided,  exchanged  and 
disclosed  on  a  disaggregated  basts,  subject  to 
the  limitations  provided  herein,  and  the 
finding  required  by  Section  5(b)(2)  of  the 
Voluntary  Agreement  in  this  regard  is  hereby 
made.  However,  it  is  understood  that  the  lEA 
Secretariat  will  not  permit  any  disaggregated 
Questionnaire  A  data  of  a  Reporting 
Company,  other  than  Questionnaire  A  data 
subroiiled  by  the  Reporting  Company  during 
AST-6.  to  be  made  available  to  any  other 
Reporting  Company  or  ISAG  representative 
thereof.  In  addition,  the  U.S.  Government 
representatives  at  the  lest  site  shall  have  the 
right  to  restnci  the  access  of  US-  ISAG 
personnel  to  any  Questionnaire  A  data 
submitted  by  a  Reporting  Company  during 
AST-6  that  IS  or  may  be  unaffected  by  the 
assumed  supply  disruption. 

6.  Prior  to  the  time  the  ISAG  convenes  at 
the  test  site  in  Paris  [and  possibly  after  the 
ISAG'B  departure  from  the  test  site)  the  lEA 
Secretarial  may  initiate  telephone  conference 
calls  with  certain  members  of  the  ISAC 
(including  the  ISAC  Manager  and  Deputy 
Manager,  the  head  of  ISAC's  Supply 
Coordination  subgroup,  and  other  ISAG 


memt>ers  as  appropriate)  lo  obtain  their 
advice,  for  example,  on  "closed-loop" 
voluntary  offers  which  have  been  submitted 
to  the  Allocation  Coordinator  for  his 
approval.  In  advance  of  such  telephone 
conference  calls,  the  IKA  Secretariat  may 
transmit  to  potential  participants  in  the 
telephone  conferences,  information 
describing  pending  closed-loop  voluntary 
offers,  but  excluding  the  names  of  the  o^ering 
and  receiving  companies.  Voluntary 
Agreement  participant  employees  serving  on 
the  ISAG  may  participate  in  such  telephone 
conferences,  provided  that  a  representative 
of  the  Department  of  Energy,  the  Department 
of  justice,  or  the  Federal  Trade  Commission 
participates  in  any  such  telephone  conference 
call  Involving  Voluntary  Agreement 
participant  employees  serving  on  the  ISAG 
who  are  not  present  at  the  test  site.  The  US. 
Covemmcnl  observer  shall  be  responsible  for 
ensuring  that  a  verbatim  transcript  is  made  or 
for  keeping  a  written  record  of  each  such 
telephone  conference-  Consistent  with 
Section  6.3(0)  of  the  Second  Plan  of  Action, 
failure  of  the  U.S.  Government  to  maintain  a 
full  and  complete  written  record  shall  not 
vitiate  the  antitrust  defense  accorded  by 
section  252  of  the  EPCA  for  a  Voluntary 
Agreement  participant  or  its  employees, 
unless  such  failure  is  due  lo  the  willful  act  of 
the  Voluntary  Agreement  participant's 
employee  serving  on  the  ISAG  or  of  the 
Voluntary  Agreement  participant. 

9.  The  unsolicited  receipt  by  Voluntary 
Agrcoroent  participants  or  their  employees  of 
confidential  or  pmprietary  information  or 
data  not  authorized  by  paragraph  7  of  this 
letter,  shall  not  vitiate  the  anti-truel  defense 
accorded  by  section  252  of  the  EPCA. 
provided  that  prompt  written  notice  of  such 
receipt  must  be  given  to  the  US.  Government. 
Such  notice  must  be  given  either  pursuant  to 
Section  5.11M)  of  the  Second  Plan  of  Action. 
lo  both  the  Deportment  of  [uslice  at  the 
address  provided  in  paragraph  11(c)  of  this 
letter  and  the  Federal  Trade  Commission  at 
Ihe  following  address:  Mr  Frank  Lipson, 
Bureau  of  Competition.  Federal  Trade 
Commission.  601  Pennsylvania  Avenue  NW, 
(Room  3620).  Washington.  DC  20580,  FAX  no- 
202-326-20.W,  Telephone  No.  (202)  326-2617. 
or.  as  appropriate,  pursuant  to  Section  5.3(R) 
of  the  S«cond  Plan  of  Action,  to 
representatives  of  both  the  Department  of 
Justice  and  the  Federal  Trade  Commission  at 
the  AST-6  test  site.  The  recipient  of  such 
information  or  data  shall  not  provide  it  to  hie 
company  or  to  any  other  person,  except  as 
necessary  in  connection  with  providing 
written  notice  of  such  receipt  to  the 
Department  of  justice  and  the  Federal  Trade 
Commission. 

10.  Any  confidential  or  proprietary 
Information  or  data  provided,  exchanged  or 
disclosed  pursuant  lo  AST-6.  by  or  to  a 
Voluntary  Agreement  participant  or  its 
employee  serving  on  the  ISAG.  shall  be 
provided  by  them,  upon  request.  In  the 
Department  of  Justice  and  the  Federal  Trade 
Commission. 

11.  The  provisions  of  Section  8  of  the 
Second  Plan  of  Action  (including  Annexes  I 
and  II  to  the  Second  Plan  of  ActionI  relating 
to  requirements  for  recordkeeping,  reporting 
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and  monttoring  (and  related  definitions  in 
Section  1  of  Ihe  Second  Plan  of  Action)  apply 
to  Voluntary  Agreement  parbcipants  and 
their  employees  during  AST-e.  subfect  to  the 
following  special  rules  for  AST-6: 

(a)  Voluntary  Agreement  participants  are 
required  to  comply  with  the  requirements  for 
Ihe  disposition  and  retention  of  "computer 
documents"  set  forth  in  paragraphs  1-3  of 
Annex  I  lo  the  Second  Plan  of  Action  only  to 
the  extent  permitted,  without  undue  burden. 
by  the  capabilities  of  their  computer  systems. 
The  US.  government  intends,  in  the  context 
of  AST-6.  to  evaluate  whether  companies 
would  be  copable  of  complying  with  these 
requirements  in  a  real  emergency  without 
undue  burden.  Based  on  experience  in  the 
test,  Ihe  Government  will  consider  whether 
the  computer  document  requirements  in 
Annex  1  lo  the  Second  Plan  of  Action  should 
be  modified.  Following  AST-6,  Voluntary 
Agreement  participants  are  encouraged  bul 
not  required)  lo  submit  written  comments  lo 
tlie  Departments  of  Energy  and  )ustice  at  the 
addreses  provided  in  paragraph  ll|c)  of  this 
letter  on  their  experience  during  AST-6  with 
these  computer  document  requirements. 
Comments  are  requested  specifically  on  the 
extent  lo  which  computer*  were  used  to 
.■lupport  participation  in  the  test,  on  any 
difficulties  that  were  encountered  in 
complying  with  the  rules  during  the  test,  and 
on  any  compliance  difficulties  that  could  be 
expected  to  anse  dunng  a  real  emergency. 
Comments  should  be  accompanied  by  as 
much  supporting  information  and  data  as  are 
available,  including  detailed  descriptions  of 
computer  systems,  actual  or  potential 
compliance  dif^culUes,  and  possible 
solutions  lo  any  problems  encountered. 

(b)  Notwithstanding  the  provisions  of 
Sections  6.3(A1  and  8.4(A)  of  the  Second  Plan 
of  Action.  Voluntary  Agreement  participant 
employees  serving  on  the  ISAC  may 
parllciate  In  certain  telephone  conference 
calls  with  the  lEA  Secretariat,  as  described  in 
paragraph  fl  of  this  tetter,  and  subject  to  the 
monitoring  and  recordkeeping  requirements 
In  paragraph  Q. 

(C)  Documents  and  records  required  under 
Section  8  of  the  Second  Plan  of  Action  to  be 
sent  to  U.S.  Government  agencies  should  be 
addressed  to: 

Mr.  Samuel  M.  Bradley.  Office  of  General 
Counsel,  CC-41,  Department  of  Energy, 
1000  Independence  Avenue  SW.  (Room 
6A-167).  Washmgton,  DC  20585.  Fax  No. 
202-.5flfl-8134.  Telex  No.  710-822-0176. 
Telephone  No.  (202)  566-2900 
Ms.  Angela  L.  Hughes,  Transportation. 
Energy  and  Agriculture  Section.  Antitrust 
Division.  Department  of  Justit:e.  S55  4th 
Street  NW.  (Room  9810).  Washington.  DC 
20001,  Fax  No.  202-272-5859,  Telex  No. 
nO-e22-1907.  Telephone  No.  (202)  724-6410 
In  addition,  each  Voluntary  AJgreement 
participant  shall  submit  to  the  above-named 
persons  one  copy  of  its  Questionnaire  A 
submitted  to  the  lEA  Secretariat  in  AST-e  or, 
in  the  case  of  a  Voluntary  Agreement 
participant  that  is  not  a  Reporting  Company, 
one  copy  of  its  Questionnaire  A  submitted  to 
the  U.S.  NESO.  in  Questionnaire  A  format  as 
distinguished  from  telex  form;  any  data  or 
information  submissions  required  in 
paragraph  3  of  this  letter  also  shall  be 
submitted  to  the  abovs-named  persons. 


12-  The  provisions  of  this  approval  letter 
applicable  to  AST-6  may  be  modified  or 
revoked  in  writing  by  the  Department  of 
Energy  representative  at  the  test  site,  with 
the  concurrence  of  the  Department  of  justice 
representative  in  consultation  with  the 
Federal  Trade  Commission  representative,  if 
developments  during  ASt-6  indicate  that 
modification  or  revocation  is  warranted.  Any 
mod'ficatiiMi  or  revocation  shall  be  in  writing 
and  shall  be  conveyed  to  all  participants  in 
the  Voluntary  Agreement  ond  the  ISAC 
Manager  or  his  designees.  No  modification  or 
revocation  shall  have  retroactive  effect 

13.  This  approval  of  Voluntary  Agreement 
participants'  participation  In  ASI-e  and  in  the 
preparatory  transmission  tests,  and  of  the 
provision,  exchange  and  disclosure  of  certain 
data  and  information  (including  the  need  lo 
provide  it  in  disaggregated  form)  in  these 
tests,  has  been  the  sub)ect  of  consultation 
with  the  Department  of  State  and  has  been 
concurred  in  by  the  Department  of  Justice, 
after  consultation  with  Ihe  Federal  Trade 
Commission,  all  as  required  by  the  Voluntary 
Agreement-  Copies  of  correspondence 
reflecting  our  consultation  with  the 
Department  of  Slate,  and  the  Department  of 
Justice's  concurrence  in  our  approval,  after 
consultation  with  the  Federal  Trade 
Commission,  are  enclosed. 

Yours  truly, 
John  S.  Herrington. 

Enclosures 

cc 

Mr.  Charles  F.  Rule.  Assistant  Attorney 

General.  Antitrust  Division,  Department  of 

Justice.  Washington.  DC  20530 
Honorable  George  P.  Shultz,  Secretary  of 

State.  Washington.  DC  20520 
Honorable  Daniel  Oliver,  Chairman.  Federal 

Trade  Cummission.  Washington,  DC  20560 

Appendix  B 

The  Secretary  of  Energy 
Washington.  DC  20585- 
August  3. 1966. 
Mr.  Charles  F.  Rule. 
Assistant  Attorney  General.  Antitrust 
DiviBian,  Deportment  of  Justice.  Room 
3J09. 10th  »  Constitution  A  venue  f^W.. 
Washington.  DC  20530, 

Dear  Mr.  Rule:  The  Secretariat  of  the 
International  Energy  Agency  (lEA)  will 
conduct  the  sixth  test  of  its  emergency 
allocation  systems  during  the  period 
Scplcmber-Novemfaer  of  this  year.  The  lest, 
known  as  AST-6.  will  commence  with  the 
lEA's  distribution  on  September  23  of  a  telex 
announcing  Ihe  hypothetical  oil  supply 
disruption  which  will  provide  tfie  backdrop 
for  the  test.  Prior  lo  Ihe  beginning  of  AST-6, 
the  I£A  will  conduct  preparatory 
transmission  tests  involving  the  lEA 
Emergency  data  system  and  voluntary  offer 
process. 

The  conduct  of  AST-6  and  the  related 
transmission  tests  will  require  Ihe  active 
participation  of  U.S.  oil  companies.  Pursuant 
lo  section  252  of  the  Energy  Policy  and 
Conservation  Act.  42  U.S.C  6272.  the 
Department  of  Energy's  regulations  at  10 
C.F.R.  Pari  209,  the  Department  of  Justice's 
regulations  at  28  C.F.R.  Part  56.  and  the 
"Voluntary  Agreement  and  Plan  of  Action  to 


Implement  the  International  Energy 
Program. '  2  CCH  Federal  Energy  Guidelines 
para  15,845.  an  antiirust  defense  is  made 
available  lo  U.S.  oil  companies  to  facilitate 
their  involvement  in  lEA  activities.  In  order 
for  the  U.S.  oil  companies  which  are 
signatories  to  the  Voluntary  Agreement  lo 
receive  the  beneHl  of  this  antitrust  defense 
for  any  disclosure  or  exchange  of  confidential 
or  proprietary  information  or  data  which  may 
be  necessary  in  these  tests,  section  5(b)(2)  of 
the  Volunlary  Agreement  requires  that  the 
Secretary  of  Energy  approve  such  exchange 
or  disclosure,  after  consultation  with  the 
Secretary  of  State,  and  with  the  concurrence 
of  the  Attorney  General,  after  the  Attorney 
General  has  consulted  with  the  Federal  Trade 
Comminsion. 

Enclosed  is  an  approval  letter  which  I 
propose  to  send  to  the  U.S-  oil  companies 
which  are  signatories  to  the  Voluntary 
Agreement.  This  letter  was  developed  by  the 
Department  of  Energy  in  conjunction  with 
staffs  of  the  Antitrust  Division.  Department  of 
Justice,  the  Department  of  State  and  ttw 
Federal  Trade  Commission- 
In  our  view  the  parlicipation  of  U.S.  oil 
companies  and  U.S.  oil  company  personnel  is 
essential  to  the  conduct  of  these  tests-  Such 
participation  may  nece&sitiite  the  disclosure 
and  exchange  of  confidential  or  proprietary 
information  or  data  as  specifically  set  forth  in 
the  proposed  approval  letter.  Therefore,  I 
request  your  concurrence  in  my  intended 
approval. 

Yours  truly. 
John  S,  Herrifigton. 
Enclosure 

cc:  lionorable  Daniel  Oliver.  Chairman, 
Federal  Trade  Commission 

Appendix  C 

The  Secretarj'  of  Energy, 

Washington.  DC. 

August  3. 1988. 

Honorable  George  P.  Shultz, 

Secretary  of  State,  Washington.  DCSOSSO. 

Dear  Mr-  Secretary:  The  Seaetariat  of  the 
International  Energy  Agency  (lEAj  will 
conduct  the  sixth  test  of  its  emergency 
attncattun  systems  during  the  period 
September-November  of  this  year.  The  test, 
known  as  A5T-6,  will  commence  with  the 
lEA's  distribution  on  Seplember  23  of  a  telex 
announcing  the  hypothetical  oil  supply 
disruption  which  will  provide  the  backdrop 
for  the  test.  Prior  to  the  beginning  of  AST-e, 
the  lEA  will  conduct  preparatory 
transmission  tests  involving  the  lEA 
emergency  data  system  and  voluntary  offer 
process. 

The  conduct  of  AST-6  and  the  related 
transmission  tests  will  require  the  active 
participation  of  U.S.  oil  companies.  Pursuant 
to  section  252  of  the  Energy  Policy  and 
Conservation  Act.  42  U.S.C-  6272.  the 
Department  of  Energy's  regulations  st  10 
C.F.R-  Part  209,  the  Department  of  Justice's 
regulations  at  28  C.F.R.  Part  56.  and  the 
"Voluntary  Agreement  and  Plan  of  Action  to 
Implement  the  International  Energy 
Program."  2  CCH  Federal  Energy  Guidelines 
para.  IS,  845.  an  antitrust  defense  is  made 
available  to  U.S.  oil  companies  to  facilitate 
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their  involvement  m  lEA  aciiviti«8  In  ordt^r 
for  the  U  S  oil  companies  which  are 
signatories  lo  the  Voluntary  Agreement  to 
receive  the  benefit  of  this  anlitrust  defense 
for  any  disclosure  or  exchange  of  confidenlia! 
or  proprietary  infomiation  or  data  which  may 
be  necessary  m  these  tests,  section  5(bl(2]  of 
the  Voiuniary  Agreement  requires  that  the 
Secretary  of  Energy  approve  such  exchange 
or  disclosure,  after  consultation  with  the 
Secretary  of  Siate.  and  with  the  concurrence 
of  the  Attorney  General,  after  the  Attorney 
General  hnn  consulted  with  the  Federal  Trade 
Commiflsion. 

Enclosed  is  an  approval  letter  which  I 
propose  to  send  to  the  US.  oil  companies 
which  are  signatones  to  the  Voluntary 
Agreement,  This  letter  was  developed  by  the 
Department  of  Energy  in  conjunction  with 
staffs  of  the  AniitrusI  Divisioti,  Department  of 
justice,  the  Department  of  State  and  the 
Federal  Trade  Commission. 

In  our  view  the  participation  of  U.S.  oil 
companies  and  U.S.  oil  company  personnel  is 
essenbal  lo  the  conduct  of  these  tests.  Such 
participation  may  necessitate  the  disclosure 
and  exchange  of  confidential  or  proprietary 
information  or  data  as  specifically  set  forth  in 
the  proposed  approval  letter  Therefore.  I  am 
writing  to  request  your  views  with  respect  to 
my  intended  approval. 

Yours  truly. 
John  S.  Henington. 
Enclosure. 
.Appendix  D 

Depdrtment  of  State.  Washington 
AL;gust  19.  1988. 

Dear  Mr  Secretary:  I  am  writing  with 

regard  to  your  letter  requesting  the  views  of 
the  Department  of  State  on  your  proposed 
approval  of  the  exchange  and  disclosure  of 
confidentldl  or  proprietary  information  or 
data  by  U.S.  oil  companies  during  the  sixth 
test  of  the  International  Energy  Agency 
emergency  oil  allocation  system  (AST-fl). 

It  is  important  that  the  U.S.  Government 
and  U.S.  companies  participate  fully  in  AST' 
6  BO  as  to  provide  tangible  evidence  of  the 
continued  U.S.  commitment  to  the  lEA  and  its 
oil  crisis  response  system.  Moreover, 
involvement  and  training  of  company 
officials  in  emergency  oil  allocation  system 
procedures  is  important  to  ensure  effective 
participation  in  the  event  of  an  oil  supply 
disruption.  Your  approval  would  enable  U.S. 
oil  companies  participating  in  AST-fl  to 
receive  the  benefit  of  an  antitrust  defense 
when  disclosing  or  exchanging  confidential 
or  proprietary  information  or  data  as 
specifically  set  forth  in  the  proposed 
approval  letter 

The  Department  of  State  strongly  supports 
yo'ir  proposed  approval  of  their  activity 
because  it  will  facilitate  the  involvement  of 
these  companies  in  AST-d. 

Sincerely. 
John  C.  Whitehead. 
Aciwg  Secretary 
The  Honorable 
[ahn  S  Henington. 
Secretary  of  Energy 


App«ndix  E 

U.S.  Department  of  Justice.  Antitrust 

Division. 
Office  of  the  Assistant  Attorney  General. 

Washington.  DC  20530. 
Honorable  |ohn  S.  Henington. 
Secretary  of  Energy.  Washington.  DC  20461. 
Dear  Secretary  Herrington;  I  am  writing  in 
response  lo  your  recent  letter  in  which  you 
seek  the  concurrence  of  the  Department  of 
|u8tice  in  your  intended  approval  for 
designated  US.  oil  companies,  participating 
in  the  International  Energy  Program  (lEP)  as 
Reporting  Companies,  to  provide  and 
exchange  certain  confidential  and  proprietary 
information  in  the  course  of  assisting  in  the 
International  Energy  Agency  (lEA)  in 
carrying  out  a  sixth  test  of  its  emergency  oil 
sharing  system  (AST-6)  and  in  carrying  out 
related  preparatory  transmission  tests.  Your 
approval,  conditioned  on  compliance  with 
annexed  recordkeeping  requirements  and 
other  liTnitations  and  antitrust  safegurards,  li 
set  forth  in  the  letter  that  you  propose  to  send 
to  those  companies,  a  draft  of  whi.h  you  have 
provided  me.  Our  concurrence  in  this  action 
is  sought  pursuant  to  Section  S(b)(2]  of  the 
Voluntary  Agreement  and  Plan  of  Action  to 
Implement  the  Internationa!  Energy  Program. 
which  is  authorized  by  Section  252  of  the 
Energy  Pohcy  and  Conservation  Act  (EPCA). 
as  amended,  and  which  governs  the  conduct 
of  participating  oil  companies  in  the  I£A. 

As  you  noie.  the  Antitnisl  Division 
participated  in  the  development  of  the 
approval  letter.  The  conditions  and 
procedures  outlined  in  the  letter, 
supplemented  by  US.  Government 
monitonng  of  the  required  recordkeeping, 
exchanges  of  data  and  other  company 
activities  during  the  test,  will  minimize  risks 
to  competition  and  fulfill  statutory 
requirements  without  imposing  overly 
burdensome  requirements  on  test 
participants.  Accordingly,  pursuant  to  section 
5(bl(2]  of  the  Voluntary  Agreement.  I  hereby 
concur  in  your  approval  of  the  proposed 
letter  on  submission  and  exchange  of 
confidential  and  proprietary  information  and 
data  by  U.S.  oil  company  participants  in 
AST-fl  and  related  transmission  tests.  I 
enclose  a  copy  of  a  letter  from  the  Federal 
Trade  Commission  evidencing  the 
consultations  we  have  held  with  that  agency 
on  this  matter,  as  required  by  Section  5(b)  of 
the  Voluntary  Agreement 

Sincerely, 
Michael  Boudin. 

Acting  Assistant  A  ttomey  General  Antitrust 
Division. 
Enclosures 
cg: 
Honorable  George  P.  Shultz,  Secretary  of 

Stale.  Washington.  DC  20520 
Honorable  Daniel  Oliver.  Chairman.  Federal 

Trade  Commission.  Washington.  DC 

20580 

Appendix  F 

Federal  Trade  Commission,  Waahington,  DC 
20580. 

Office  of  the  Secretary 
August  22. 1988. 
Mr.  Charles  F.  Rule. 


Assistant  Attorney  General.  Antitrust 

Division.  Department  of  Justice.  Room 
9 JOS.  10th  S- Constitution  Avenue NW» 
Washington.  DC2OS30. 

Dear  Mr.  Rule;  The  Honorable  John  S. 
Herrington,  Secretary  of  Fjiergy  and 
Administrator  of  the  Voluntary  Agreement 
and  Plan  of  Action  lo  Impk'menl  the 
International  Energy-  Program  ("Voluntary 
Agreement"],  has  requested  your  concurrence 
to  a  proposed  letter.  The  letter  provides 
clearance  lo  the  oil-company  signatories  of 
the  Voluntary  Agreement  to  exchange 
confidenlia!  and  proprietary  information 
among  themselves  and  lo  provide  such 
Information  and  data  to  the  tniemational 
Energy  Agency  ("lEA'*)  during  the  lEA's  sixth 
test  of  the  emergency  oil  allocation  system- 
("AST-6").  being  October  1. 1988.  In  addiUon 
the  letter  authorizes  the  oil  companies  to 
provide  certain  oil  supply  data  originally 
provided  to  the  lEA  tn  Apnl  1988.  Under  the 
Voluntary  Agreement,  the  Attorney  General 
must  consult  with  the  Commission  before 
concurring  in  the  provision  or  exchange  of 
this  information. 

Section  252  of  the  Energy  Policy  and 
Conservation  Act.  42  USC.  \  6272,  directs 
the  Attorney  Genera)  and  the  Federal  Trade 
Commission  to  monllor  the  carrying  out  of 
the  Voluntary  Agreement.  The  Comroissioo 
has  examined  the  types  of  data  and 
information  proposed  to  be  exchanged  during 
AST-6.  The  data  to  be  used  during  AST-6 
will  be  roughly  one  year  old.  likely  lo  be 
distorted  due  to  the  hypothetical  supply 
disruption,  and  subiect  to  masking  by  the 
submitting  company.  Additionally.  U.S. 
Government  monitors  will  be  at  the  lEA  site 
during  the  lest  and  wilt  have  access  to  the 
ofUces  of  U.S.  companies  participating  in 
AST-6  to  interview  company  employees 
engaged  in  test-related  activities.  The  U.S, 
government  wilt  make  or  obtain  a  full  and 
complete  record  of  all  communications 
among  U.S.  oil  company  personnel.  Including 
a  verbatim  transcript  of  most  group  meetings. 
Finally,  the  proposed  clearance  letter 
prohibits  removal  of  documents  from  the  test 
site  without  written  U.S.  Covemmeni 
approval  and  also  prohibits  communication 
of  confidential  information  learned  at  the  test 
to  persons  not  involved  in  the  test 

[n  light  of  both  the  limited  competitive 
significance  of  the  data  and  the  procedural 
safeguards  that  are  proposed,  the 
Commission  does  not  object  lo  your  approval 
of  the  exchange  of  information  and  data 
needed  to  carry  out  AST-6. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary. 

cc:  Honorable  John  S.  Herrington.  Secretary 
of  Energy 

(FR  Doc  88-21239  Filed  9-15-«:  8:45  am] 
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Financial  Assistance  Award;  Intent  To 
Award  Grant  to  the  University  of 
Oklahoma 

AOENCV:  U.S.  Department  of  Energy. 
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action:  Acceptance  of  an  unsolicited 

application  for  grant  award. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.14.  it  intends  to  award  based  on  an 
unsolicited  action  submitted  by  the 
University  of  Oklahoma.  The 
application  is  entitled  "Microbial  Field 
Pilot  Study". 

Scope 

The  intended  grant  award  is  to  assist 
the  University  of  OUahoma.  School  of 
Petroleum  and  Geological  Engineering. 
Norman,  Oklahoma  in  conducting 
research  in  a  microbial  field  pilot  study. 
This  pilot  project  is  to  study  the  use  of 
microorganisms  to  affect  enhanced  oil 
recovery  operations  on  a  reservoir  wide 
or  intei^ell  basis. 

The  proposed  project  tasks  provide  a 
unique  area  of  contribution  to  the 
overall  microbial  enhanced  oil  recovery 
(MEOR)  program  in  that  microbial 
motility  and  mobility  control  wi!)  be 
studied  to  improve  process  application 
through  related  Iaborator>'  core  studies 
and  now  a  small-scale  field  test.  The 
work  is  based  on  improved 
experimental  methodology  resulting 
from  and  building  on  the  MEOR 
research  that  has  gone  on  at  this 
institution  since  1979- 

The  project  is  anticipated  lo  be  of 
three  years  duration.  The  total  estimated 
amount  of  the  proposed  cost  sharing 
arrangement  is  Si  .000.000,00. 

FOn  FUNTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy.  Pittsburgh 

Energy  Technology  Center.  Acquisition 

and  Assistance  Division.  P.O.  Box  10940. 

MS  921-165.  Pittsburgh.  PA  1523B.  Attn: 

David  N.  Bametl.  Telephone:  AC  412/ 

892-5912. 

Gregory  f.  Kawolkio. 

Acting  Director.  Acquisition  and  Assistance 

Division.  Pittsburgh  Energy  Technology 

Center 

IFR  Doc-  88-21231  Filed  9-15-88;  8:45  am) 
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Office  of  Environment  Safety  and 
Health,  Innovative  Control  Technology 
Advisory  Panel;  Open  Meeting 

t\irsuant  lo  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  86  Stat.  770).  notice  is  hereby 
given  of  tJie  followmg  meeting: 

i\'an!e:  Commercialization  Incentives 
Subcommittee  of  the  Innovative 
Control  Technology  Advisory  Panel 

Date  and  Time:  October  13. 1988—9:00 
a.m.-l:00p.m. 

Place:  U.S.  Department  of  Energy.  1000 
Independence  Ave.,  SW.,  Washington, 
DC  20565 


Contact  Sandy  Guill.  Department  of 
Energy,  Environment.  Safety  and 
Health  (EH-22).  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
Telephone:  202/586-4628 

Purpose  of  the  Parent  Board  To  advise 
the  Secretary  of  Energy  and  provide 
recommendations  concerning 
innovative  control  technologies  that 
will  broaden  cost-effective  and 
efficient  options  for  controlling 
precursor  emissions  associated  with 
acid  deposition. 

Purpose  of  Panel:  The 
Commercialization  Incentives 
Subcommittee  is  a  subgroup  of  ICTAP 
and  reports  to  the  parent  board.  This 
study  will  provide  advice  and 
recommendations  lo  the  Secretary  on 
actions  States  could  take  to  provide 
incentives  for  the  demonstration  and 
deployment  of  advanced  clean  coal 
technologies. 

Tentative  Agenda: 
900    Discussion  and  Presentation 
Regarding  Issues  Associated  with 
the  State  Preference  Issue 
12:50    Public  Comment  (10  minute 

rule) 
1:00    Adjourn. 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Panel  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Sandy 
Guill  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Panel  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  ihe  orderly 
conduct  of  business. 
Minutes  of  the  Meeting:  Available  for 
public  review  and  copying  at  the 
Freedom  of  Information  Public 
Reading  Room.  lE-190.  Forrestal 
Building.  1000  Independence  Avenue, 
SW..  Washington.  DC.  between  9.-00 
am.  and  4:00  p.m..  Monday  through 
Friday,  except  Federal  hohdays. 
I.  Robert  Franklin, 
Deputy  Advisory  Committee. 
IFR  Doc.  88-21233  Filed  9-15-88;  8.^5  am) 
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Office  Of  Environment,  Safety  and 
Health,  Innovative  Control  Technology 
Advisory  Panel;  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisorj-  Committee  Act  (Pub. 
L.  92-463.  86  Stat.  770).  notice  is  hereby 
given  of  the  following  meeting; 


Name:  Clean  Coal  Technologies 
Inventory  Subcommittee  of  the 
Innovative  Control  Technology 
Advisory  Panel  (ICTAP). 

Date  and  Time:  October  6, 1988—0:00 
a.m.— 1:00  p.m. 

Place:  Electric  Power  Research  Institute. 
3412  Hillview  .Avenue,  Building  =1. 
Palo  Alto.  California  94303 

Contact:  Sandy  Guill.  Department  of 
Energy,  Environment,  Safety  and 
Health  (EH-22).  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
Telephone:  202/586-4628 

Purpose  of  the  Parent  Board:  To  advise 
the  Secretary  of  Energy  and  provide 
recommendations  concerning 
innovative  control  technologies  that 
will  broaden  cost-effective  and 
efficient  options  for  controlling 
precursor  emissions  as.sociated  with 
acid  deposition. 

Purpose  of  Panel:  The  Clean  Coal 
Technologies  Inventory  Subcommittee 
is  a  subgroup  of  ICTAP  and  reports  to 
the  parent  board-  The  panel  will 
identj^'  gaps  in  technology 
development  and  deployment. 
Specifically,  this  study  will  mclude  an 
inventory'  of  U.S.  and  foreign 
technologies  and  projects.  The  study 
will  contain  assessments  of 
applicability,  economic  viability  and 
environmental  performance. 

Tentative  Agenda: 
9:00    Discussion  and  Presentations 
Regarding  Inventor)'  of  U.S  and 
Foreign  Technologies  and  Projects. 
12:50    Public  Comment  (10  minute 

rule) 
1:00    Adjourn. 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Pane!  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
lo  agenda  items  should  contact  Sandy 
Guill  at  the  address  or  telephone  listed 
above.  Requests  must  be  received  5 
days  prior  lo  the  meeting  and 
reasonable  provisions  will  be  made  lo 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Panel  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 
.Minutes  of  the  Meeting:  Available  for 
public  review  and  cop>ing  at  the 
Freedom  of  Information  Public 
Reading  Room.  lE-190.  Forrestal 
Building,  1000  independence  Avenue, 
SW..  Washington.  DC.  between  9:00 
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a.m.  and  4:00  p.m^  Monday  thrcugh 
Friday,  except  Federal  holidays. 

|.  Robert  Franklin, 

Deputy  Advisory  Commtttae  Matiugamenl 

Officer. 

|FR  Doc.  88-21234  Filed  9-15-68;  8  45  am] 

BILLINO  COOe  MSO-Ot-M 


Economic  Regulatory  Administration 

[ERA  Docket  No.  &8^/-NG  I 

Conie  Petroleum  Corp.;  Application  To 
lir.port  Natural  Gas  From  Canada 

agency:  Economic  Regulatory 
Administration.  DOE- 
ACTION:  Notice  of  application  for 
authorizBtion  to  import  natural  gas. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Deparlment 
of  Energy  (DOE)  gives  notice  of  receipt 
on  August  8.  1968,  of  an  application  filed 
by  Dome  Petroleum  Corporation  (Dome 
Petroleum)  for  authorization  to  import 
on  a  firm  basis  up  to  a  maximum  of 
15.000  Mcf  per  day  of  Canadian  natural 
gaa  and  up  to  20.000  Mcf  of  additional 
interruptib!e  supplies  over  a  term 
beginning  November  1.  1988.  through 
October  31,  2001. 

The  application  is  filed  with  the  ERA 
pursuant  lo  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111-  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATE:  Protests,  motions  (o  intervene  or 
notices  of  intervention,  as  applicable. 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  October  17,  1968. 
FOn  FUfTTHCR  INFORMATK)N  CONTACT: 
Ruber!  Groner,  Natural  Gas  Division. 

P^:o.inmic  Reflulalory  Administrdtion, 

I.'  S.  Depdrtment  of  Energy.  Forrestal 

Bi.iUiing.  Room  GA-076.  1000 

independence  Avenue  SW.. 

Wciihinaton.  DC  20585.  (202)  586-1657. 
Di'ine  Slubbs.  Natural  Gas  and  Mineral 

Leasing.  Office  of  General  Couruel, 

U.S.  Department  of  Energy.  Forrestal 

Building.  Room  6E-042.  liXW 

Independence  Avenue  SW^ 

Washungton.  DC  205fi5,  (202)  586-6667. 
SUPPLEMENTARV  INFORMATION:  Dome 
!':ir'j!eiim.  a  North  Dakota  corporation, 
is  the  U.S.  marketing  subsidiary  for 
Dome  Petroleum  Limited  (Dome),  a 
major  Canadian  oil  and  natural  gas 
producer  and  marketer  with  its  principal 
office  in  Calgary.  Alberta.  The  applicant 
requests  authority  to  import  Canadian 
gas  from  Dome  for  sale  on  both  a  firm 
and  an  intemiptible  basis  under  a  long- 
term  gas  purchase  contract  negotiated 
with  Northern  Slates  Power  (NSP)  on 


November  1. 1987.  NSP.  a  Minnesota 
corporation  located  in  St  Paul. 
distributes  natural  gas  and  elcclridty  to 
the  Minnesota.  Wisconsin,  and  North 
and  South  Dakota  region.  Under  the 
terms  of  an  April  7, 1986.  gas  sales 
agreement  between  Dome  Petroleum 
and  Dome,  the  Canadian  parent  agrees 
to  supply  the  gas  applicant  is  obligated 
to  provide  under  agreemtnts  with  U.S. 
buyers,  including  NSP.  and  the  applicant 
agrees  (o  remit  the  full  proceeds,  less  its 
expenses,  to  Dome. 

According  to  the  explicit  terms  of  its 
November  1. 1987,  agreement  with  NSP. 
submitted  as  part  of  the  application. 
Dome  Petroleum  would  continue  to 
provide  NSP  with  up  to  15.000  Mcf  per 
day  of  gas  imported  under  tta  existing 
blanket  authorization  granted  October 
30. 1907.  in  DOE/ERA  Opinion  and 
Order  No.  204  (ERA  Docket  No.  87-30- 
NG)  pending  regulatory  approval  of  its 
proposed  long-term  arrangement.  Dome 
Petroleum  slates  in  its  request  thai  long- 
term  firm  deliveries  to  NSP  are 
scheduled  to  commence  on  November  1. 
1968.  or  on  the  date  all  necessary 
regulatory  approvals  are  received,  for  a 
term  of  13  years.  The  contract 
specifically  calls  for  maximum  daily  gas 
deliveries  of  up  to  15.000  Mcf  based  on  a 
75  percent  load  factor  over  the  life  of  the 
agreement.  In  addition  to  these  firm 
supplies.  Dome  Petroleum  requests 
authority  to  import  additional 
intemiptible  Canadian  gas  volumes  of 
up  to  20.000  Mcf  per  day  over  the  same 
13  year  contract  period.  Dome  Petroleum 
states  that  NSP's  minimum  purchase 
obligation  would  be  10.000  Mcf  of  gas 
per  day  for  each  winter  period 
[November  through  April)  and  1.090.000 
Mcf  in  total  for  each  summer  period 
(May  through  October).  The  contract 
contains  a  provision  giving  NSP  the  right 
to  make  up  any  deficient  takings  under 
the  existing  agreement  for  a  period  of 
two  contract  years  subsequent  to  the 
deficient  taking. 

Both  firm  and  mlerruptiblc  gas 
supplies  would  be  sold  to  NSP  in 
accordance  with  a  two-part,  demand/ 
commodity  rale  structure.  The  initiiil 
commodity  charge  would  be  $1.07  per 
MMBtu  and  the  demand  charge  would 
be  $214,440  per  month,  based  on 
deliveries  of  15,000  Mcf  per  day  on  an 
anticipated  75  percent  load  factor.  As 
further  provided  by  Dome  Petroleum's 
August  18. 1988,  supplement  to  its 
August  a,  1988;,  application,  the 
commodity  price  for  intemiptible 
volumes  sold  to  NSP  would  vary  from 
month  lo  month  depending  on  surplus 
availability,  the  competitiveness  of 
alternate  supply  sources,  and  overall 
natural  gas  market  conditions.  Dome's 
supplemental  filing  also  provides  that 


NSP  would  reserve  the  option  to  accept 
or  rciecl  the  monthly  asking  price  for 
any  interruplible  supplies  that  Dome 
Petroleum  may  offer. 

The  contract  accompanying  Dome's 
application  indicates  that  NSPs  demand 
and  commodity  charges  can  be 
renegotiated  annually  within  60  days  of 
the  end  of  each  contract  year.  Further,  if 
the  delivered  price  of  the  gas  at  (he 
contract  load  factor  results  in  the  total 
cost  per  MMBtu  of  the  gas  exceeding 
S.20  (U.S.)  less  than  NSP's  current 
delivered  cost  of  gas  per  MMBlu 
purchased  from  Northern  Natural  Gas 
Company  (Northern  Natural)  then  Dome 
Petroleum,  within  60  days  after  receiving 
notice  from  NSP.  would  have  to  adjust 
Its  pnce  so  that  the  total  price  NSP  pays 
is  at  least  $.20  lUS.)  less  than  NSP 
would  pay  Northern  Natural  for 
alternate  service  on  a  firm,  non- 
interruptible  basis.  The  cunlraci  also 
states  that  there  would  be  a  minimum 
commodity  charge  im|Kised  if  the 
average  spot  gas  price  delivered  into 
Northern  Natural's  system  over  a  three- 
month  period  exceeded  Dome 
Petroleum's  delivered  price  lo  NSP  by 
more  than  $.38  per  MNlBtu  (as  reported 
in  the  trade  press).  However,  the  gas 
purchase  agreement  filed  as  part  of 
Dome  Petroleum's  application  contains 
a  provision  that  NSP  would  not  have  to 
pay  the  minimum  commodity  charge  by 
serving  60  days  notice  to  Dome. 

In  addition  to  copies  of  its  gas 
purchase  agreements  with  Dome  and 
NSP,  Dome  Petroleum's  application 
includes  precedent  letters  for  long-term 
transportation  service  from 
Saskatchewan  Power  Corporation 
(Saskatchewan  Power).  NOVA  (an 
Alberta  corporation).  TransCanada 
Pipelines  Limited  (TransCanada).  and 
an  acknowledgment  from  NSP  ihat  it  is 
seeking  an  extension  of  firm  service 
from  Midwestern  Gas  Transmission 
Company  (MidwestemJ  which 
transports  gas  for  NSP  on  its  northern 
system.  Dome  Petroleum  states  that 
Canadian  gas  volumes  gathered  in 
Saskatchewan  would  be  delivered  lo 
TransCanada'fi  system  at  Bayhurst, 
Saskatchewan,  by  Saskatchewan 
Power,  while  Alberta  volumes  included 
in  the  import  authorization  would  be 
delivered  by  NOVA  to  TransCanada's 
interconnection  at  Empress.  Alberta. 
The  gas  would  then  be  transported  by 
TransCanada  to  the  international  border 
near  Emerson,  Manitoba,  for  import  to 
the  U.S.  The  appliani  indicates  thai 
Midwestern  would  be  responsible  fur 
redelivering  the  Import  volumes  from  the 
U.S.  border  to  NSP'a  system.  Dome 
Petroleum's  application  further  indicates 
that  the  pipletine  facilities  needed  to 
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transport  tlie  gas  from  the  U.S./ 
Canadian  border  are  currently  in  place. 

In  support  of  its  application.  Dome 
Petroleum  states  that  approval  of  its 
long-term  import  request  is  in  the  public 
interest  not  only  because  of  its  market 
sensitive  pricing,  but  also  because 
access  to  firm  and  intemiptible 
Canadian  gas  supplies  will  help  NSP  to 
expand  its  existing  supply  80urce.s  to 
meet  its  system  demand  and  reduce 
undue  dependence  on  the  limited 
number  of  suppliers  in  its  service  area. 
According  to  the  application.  NSP  is 
dependent  upon  Northern  Natural  for 
approximately  85  percent  of  its  gas 
supplies.  Last,  Dome  Petroleum  avers 
that,  as  the  marketing  subsidiary  of  one 
of  Canada's  largest  oil  and  natural  gas 
suppliers  having  access  to 
approximately  785  Bcf  of  uncontracted 
reserves,  its  gas  supply  source  will  be 
secure  over  the  term  of  the  agreement. 

The  decision  on  this  application  will 
be  made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684.  February  22.  1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  this  import  arrangement  is 
competitive.  Parlies  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

All  parties  should  be  aware  that  if  the 
ERA  approves  this  requested  long-term 
import,  it  may  condition  the 
authorization  on  the  filing  of  quarterly 
reports  lo  facilitate  ERA  monitoring  of 
its  natural  gas  import  and  export 
program. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  apphcation  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding. 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests. 
motions  lo  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 


specified  by  the  regulations  in  10  CFR 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Natural  Gas 
Division.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
Room  GA-076.  RG-23.  Forrestal 
Building.  1000  Independence  Avenue. 
SW..  Washington.  DC  20585.  (202)  586- 
9478.  They  must  be  filed  no  later  than 
4:30  p.m.  e.d.l„  October  17, 1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties"  written 
comments  f^nd  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed,  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  matenally 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Dome  Petroleum's 
application  is  avuiluble  for  inspection 
and  copying  in  the  Natural  Gas  Division 
Docket  Room,  CA-076-A  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  tn  Washington.  DC.  September  A. 
1988. 
Constance  L.  Buckley, 

Acting  Director.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administrolion. 
[FR  Doc,  88-21235  Filed  9-15-68;  8:45  am] 
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(ERA  Docket  No.  8^51-NG] 

Renaissance  Energy  (U.S.)  Inc.; 
Application  To  Import  Natural  Gas 
From  and  Export  Natural  Gas  to 
Canada 

agency:  Economic  Regulatory 

Admmistration.  DOE. 

ACTION:  Notice  of  application  for 

blanket  authorization  to  import  natural 

gas  from  and  export  natural  gas  to 

Canada, 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  August  25. 1988.  of  an  applicalion 
filed  by  Renaissance  Energy  (U.S  )  Inc. 
(Renaissance)  for  blanket  authorization 
to  import  and  export  in  the  aggregate 
not  more  than  200  Bcf  of  U.S.  and 
Canadian  natural  gas  over  a  two-year 
term  begirming  on  the  date  of  first 
deliverj'.  Renaissance  jitends  to  utilize 
existing  pipeline  facilities  for 
transportation  of  the  volumes  to  be 
imported  or  exported.  Renaissance  also 
proposes  to  submit  quarterly  reports 
detailing  each  transaction. 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited, 
DATE:  Protests,  motions  lo  inter\'ene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  October  17,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Durbin.  Natural  Gas  Division. 

Economic  Regulatory  Administration. 

U.S.  Deparlment  of  Energy,  Forrestal 

Building,  Room  G.^-076.  lOOO 

Independence  Avenue  SW.. 

Washington,  DC  20585.  (202)  586-9516 
Diane  Stubbs,  Natural  Gas  and  Mmeral 

Leasing.  Office  of  General  Counsel. 

U.S.  Department  of  Energ> .  Forrestal 

Building,  Room  6E-042. 1000 

Independence  Avenue  SW.. 

Washing'.'jn,  DC  20JV85,  (202)  586-6667 
SUPPt-EMENTARY  INFORMATION: 

Renaissance,  a  Delaware  corporation,  is 
a  wholly-owned  subsidiary  of 
Renaissance  Energy  Ltd..  a  Canadian 
company  whose  principal  place  of 
business  is  in  Calgar>'.  Alberta.  Under 
the  blanket  authonty  sought. 
Renaissance  intends  to  import  or  export 
gas  from  or  to  Canada,  either  as  a 
broker  or  agent,  or  for  its  own  account 
for  short  terra,  spot  sales  to  either 
United  States  or  Canadian  customers, 
including,  but  not  limited  to.  gas 
distribution  companies,  electric  utHities, 
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agricultural  users,  pipelines,  and 
industrial  and  commcrciat  end-users. 
The  specific  terms  of  each  import  or 
export  sale  would  be  negotiated  on  an 
individual  basis,  including  pnce  and 
volume. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE'S  gas  import  policy 
guidelines,  under  which  the 
compebtiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determminti 
whether  it  is  in  the  pubhc  interest  (49  FR 
6664.  February  22,  19&41.  In  reviewmst 
natural  «as  export  applications,  the  KRA 
considers  '.hp  domesbc  need  fur  the  gas 
to  be  e>,pur:ed.  and  any  other  issje 
deterramed  by  the  Administrator  to  be 
appropriate  in  a  particular  case.  Parties 
that  may  op;x)se  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines  for  the  import 
authority  and  on  the  domestic  need  for 
the  gas  in  their  responses  on  the 
requested  export  authority.  The 
applicant  asserts  that  this  import/export 
arrangemeni  wUI  be  m  the  public 
interest  in  that  each  import/export  sale 
n-.ust  be  competitive  m  the  US.  and  for 
Cdnadian  ({as  marisets  served  or  no 
s-iles  will  be  made.  Parties  oppcismji  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

Public  Comment  Procedurw 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comiaenls.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
ii.iy  decision  on  the  application  must, 
however.  B!e  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  wirii  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests. 
motions  to  intervene,  notices  of 
invrventian.  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590.  Protests,  motions  to  intervene. 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Natural  Gas  Division.  Office  of  Fuels 
Programs.  Economic  Regulatory 
Administration,  Room  GA-07e.  RG-23, 
Forresla!  Building,  1000  Independence 
Avenue  SW..  Washington.  DC  20583. 


They  must  be  filed  no  later  than  4:30 
p.m.  e.d.l..  October  17. 1988. 

The  Admmistrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parlies,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facta  and  issues-  A 
parly  seeking  intervention  may  request 
that  additional  procedurps  be  provided. 
such  as  additional  written  comments,  an 
ural  presentation,  a  conference,  or  tnal- 
type  hearing.  Any  request  to  file 
a[lditior=»l  -vritlen  cummenls  should 
explain  wny  they  are  n»;ci:^r.Hry  Any 
request  for  an  oral  presenlalion  should 
identify  the  subslantidl  question  of  fact 
law.  or  policy  at  if^sue.  show  that  it  ia 
matenal  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  muiit  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  roalerial  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  addjijonal  procedure  ih 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including;  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Renaissance's  appbcation  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room. 
GA-076  at  the  above  address.  The 
Docket  Room  is  open  between  the  hours 
of  8:00  a-m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  to  Wsahington.  IXl  Seplember  B. 

iwa. 

Conslanc*  U  Buckley. 

Actirg  Dirvvtar.  Officr  of  Fuels  Prvgroms. 
Economic  Regu/uiory  Administratkfn. 
fFR  Doc  (*-21Z36  Filed  9-15-88:  ft45  am] 
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[ERA  Docket  No.  S&-36-NG] 

Petro-Canada  Hydrocarbons.  Inc.; 
Order  Extending  Blanket  Authorization 
To  Import  Natural  Gat 

agency:  F-cunomic  ReyuLitory 

Administration.  DUE. 

ACTION:  Order  extending  blanket 

authorization  to  import  natural  gas  from 

Canada. 


summary:  The  Fconomic  Regulatory 
Administration  fERA)  of  the  Department 
of  Elnergy  IDOF)  gives  notice  that  it  has 
issued  an  order  granting  Pelro-Canada 
Hydrocarbons.  Inc.  (PCJf),  an  extension 
of  Its  existing  blanket  authorization  to 
import  up  to  150  Bcf  of  Canadian  natural 
gas  over  a  two-year  term  which  expires 
March  3.  1989.  The  order  authorizes  PCH 
to  import  up  to  75  Bcf  of  natural  gas  over 
a  one-year  term  beginning  March  3, 
1989.  through  March  3. 1990. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room.  CA-D76. 
Forresta!  Building,  1000  Independence 
Avenue,  SW.  Washington,  DC  20585. 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  800  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  OC  Septemtwr  7, 

Coostaocc  L  Buckley. 
Mttng  Ditvctor.  Office  of  Fuels  Progmna. 
Economic  Regulatory  AdmioiStrotion. 
IFR  Doc  88-21237  FUed  9-15-88.  8:45  am| 

BHJJMG  COOC  MSO-OI-H 


[ERA  Docket  No.  U-4»-NG| 

Transco  Energy  Uarlkeling  Co.; 
Application  To  Extend  Blanket 
Authorization  To  Import  Natural  Gas 
Fro.n  Canada 

AGENCY:  Fxonomic  Regulatory 
Administration,  DOE. 
ACTION:  Notice  of  application  for 
extension  of  blanket  authorization  to 
import  natural  gas. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  |DOE)  gives  notice  of  receipt 
on  August  16. 1988.  of  an  application 
filed  by  Transco  Energy  Marketing 
Company  ITEMCO)  requesting  thai  the 
blanket  authorization  previously  granted 
in  DOE/ERA  Opinion  and  Order  No.  104 
(Order  No.  H>41.  issued  Ianuar>'  27.  1986 
(ERA  Dkt.  No.  85-30-NG).  be  amended 
to  extend  its  term  for  two  years 
beginning  February  4, 1989.  through 
February  4. 1991.  TEMCOs  existing 
blanket  import  authorization  to  import 
up  to  730  Bcf  of  Canadian  natural  gas 
over  a  two-year  term  expires  on 
February  3. 1989.  Quarterly  reports  filed 
with  the  ERA  indicate  that  TEMCO  has 
imparted  21.4  Bcf  of  natural  gas  under 
its  current  import  authorization  as  of 
August  1.1988 

The  application  is  filed  with  the  F-RA 
pursuant  to  Section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene. 
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notices  of  interx-ention  and  written 
comments  are  in\ited. 

DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  commnets  are  to  be  filed  no  later 
than  October  17,  1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Larine  A.  Moore,  Natural  Gas  Division, 

Economic  Regulatory  Administration, 

U.S.  Department  of  Energy,  Forrestal 

Building.  Room  3F-056. 1000 

Independence  Avenue.  SW.. 

Washington.  DC  20585.  [202]  586-9478 
Diane  Slubbs.  National  Gas  and  Mineral 

Leasing.  Office  of  General  Counsel. 

U.S.  Department  of  Elnerg>',  Forrestal 

Building.  Room  6E-042.  1000 

Independence  Avenue.  SW.. 

Washington,  DC  20585.  (202)  566-6667 

supplememtary  information:  TEMCO. 
a  wholly-owned  subsidiary  of  Transco 
Energy  Services  Company,  which,  in 
turn  is  a  wholly-owned  subsidiary  of 
Transco  Energ\'  Company,  proposes  to 
import  the  gas  from  vanous  Canadian 
suppliers  and  producer  associations  and 
to  sell  it  on  a  short-term  or  spot  basis  to 
a  wide  range  of  markets  in  the  U.S., 
includmg  local  gas  distribution 
companies  and  end-users.  TEMCO  also 
would  act  as  agent  for  its  U.S.  purchaser 
clients  and  Canadian  supplier  clients. 
The  specific  terms  of  each  import  and 
sale  would  be  negotiated  on  an 
individual  basis  including  the  price  and 
volumes.  TEMCO  will  contmue  to  file 
quarterly  reports  with  the  ERA.  TEMCO 
intends  to  use  existing  pipeline  facilities 
to  transport  the  gas. 

In  support  of  its  application,  TEMCO 
asserts  that  the  proposed  extension  of 
its  existing  blanket  import  authorization 
is  not  inconsistent  with  the  public 
interest  since  the  extension  requested 
would  assure  gas  consumers  continued 
assess  to  competitively*priced  Canadian 
gas. 

The  decision  on  this  application  will 
be  made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684.  February  22. 1984).  Parties  thai 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  ncompetitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 


Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must 
however,  file  a  motion  to  inter>  ene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  lo 
this  application  will  not  serve  lo  make 
the  protestant  a  party  to  the  proceeding. 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropnate  action  to  be 
taken  on  the  application.  All  protests. 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590. 

Protests,  motions  to  mler\ene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  wntten  comments 
should  be  filed  with  the  natural  Gas 
Division.  Office  of  Fuels  Programs, 
Economic  Regulator)'  Administration. 
Room  3F-056.  RG-23.  Forrestal  Building, 
1000  Independence  Avenue.  SW.. 
Washington.  DC  20585.  (202)  586-9478. 
They  must  be  filed  no  later  than  4:30 
p.m.  e.d-t..  October  17. 1988. 

The  Administrator  intends  to  develop 
e  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  prodedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  pro\ided. 
such  as  additional  written  coments,  an 
oral  presentation,  a  conference,  or  trail- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  m 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 


additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  appbcation 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  TEMCO's.  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Dinsion  Docket  Room. 
GA-076-A  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4.30  p.m..  Monday 
through  Friday,  except  Federal  holidays, 

Issued  in  Washmplon.  DC  September  9. 

CorsUdc«  L  Buckley. 

Acang  Director.  Office  of  Fuels  Programs. 
Economic  Regulatory  AdmuiisiraUon. 
(FR  Doc.  86-21238  Filed  9-1S-8B;  8:45  am] 
BILUMG  COOE  «45(M)1-4I 


Federal  Erwrgy  Regulatory 
Commtoslon 

I  Oockel  Not.  ER8S-594-000  et  sL  1 

Southern  Company  Servtoes,  Inc,  et 
ak;  Electric  Rate,  Small  Power 
Productiort,  and  Interlocking 
Directorate  Filings 

Seplerriber  13.  19&8. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  Company  Services,  Inc. 

[Docivet  No.  ER68-S94~0anj 

Take  notice  that  on  Septembers.  1986. 
Southern  Company  Services.  Inc-  acting 
on  behalf  of  Alabama  Power  Company, 
Georgia  Power  company.  Gulf  Power 
Company.  Mississippi  Power  Company 
and  Savannah  Ellectnc  and  Power 
Company  ("Southern  Companies") 
tendered  for  filing  a  unit  power  sales 
contract  between  Southern  Companies 
and  Florida  Power  Corporation 
("Corporation").  The  Unit  Power  Sales 
Agreement  between  Southern 
Companies  and  Corporation  provides 
for  up  to  400  megawatts  of  unit  power 
sales  from  designated  coal-fired 
generating  units  owned  by  Alabama 
Power  Company,  Georgia  Power 
Company  and  Gulf  Power  Company 
during  the  years  1994  to  2010. 

Comment  date:  September  27. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Z.  Southern  Company  Services,  Inc. 

(Docktl  No  EB8&-596-O0ril 

Take  notice  that  on  September  2, 1988. 
Southern  Company  Services.  Inc.  acting 
on  behalf  of  Alabama  Power  Company, 
Georgia  Power  Company.  Gulf  Power 
Company.  Mississippi  Power  Company 
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and  Savannah  Electric  and  Power 
Company  ("Southern  Companies'  ) 
tendered  for  filing  a  unit  power  sales 
contract  between  Southern  Companies 
and  Florida  Power  &  Light  Company 
("FPL")  The  unit  Power  Sales 
Agreement  between  Southern 
Companies  and  FPL  provides  for  up  to 
9*0  megawatts  of  unit  power  sales  from 
designated  coal-Rred  generating  units 
owned  by  Alabama  Power  Company. 
Georgia  Power  Company  and  Gulf 
Power  Company  during  the  years  1993  to 
2010- 

Co.T.menl  dale:  September  27.  19fl8.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Southern  Company  Services,  Inc. 

lUocket  No  ERd8-S95-000] 

Take  notice  that  on  September  2. 1988, 
Southern  Company  Services,  Inc.  acting 
on  behalf  of  Alabama  Power  Company. 
Georgia  Power  Company.  Gulf  Power 
Company,  Mississippi  Power  Company 
and  Savannah  Electric  and  Power 
CompRny  ("Soulhem  Companies") 
tendered  for  filing  a  unit  power  sales 
contract  between  Southern  Companies 
and  lacksnnville  Electric  Authority 
( 'JEA").  The  Unit  Power  Sales 
Agreement  between  Southern 
Companies  and  ]EA  provides  for  up  to 
200  megawatts  of  unit  power  sales  from 
designated  coalTtred  generating  units 
owned  by  Alabama  Power  Company. 
Georgia  Power  Company  and  Gulf 
Power  Company  during  the  years  1993  to 
2010. 

Comment  date:  September  27. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Ohio  Power  Company 

IDocket  Nn,  ERB8-597-000) 

Take  notice  that  Ohio  Power 

Company  (OPCo)  on  Septembrr  2.  1988 
tendered  for  filing  proposed 
modifications  to  its  Rate  Schedule  FERC 
No  la  and  FERC  Electric  Tariff  NWS  for 
Municipal  Resale  Electric  S'*rvice  The 
proposed  modifications  perlain  to 
OPCo  8  FERC  fuel  adjustment  clauses 
and  reflect  the  fact  that  the  operating 
subsidiaries  of  the  American  Electric 
Puwer  (AEP)  System,  including  OPCo, 
plan  to  change  the  basis  of  the  economic 
dispatch  of  their  generating  pUnts  from 
an  average  cost  to  a  marginal  cost 
method  as  of  October  1.  1988. 

OPCo  IS  proposing  to  modify  its  KEKC 
fuel  adjustment  clauses  during  a 
venfication  period  as  necessary  to 
permit  the  initial  recovery  of  costs 
recovered  under  its  FERtJ  fuel 
adjustment  clauses  to  be  based  upon  an 
estimate  and  to  prevent  the  recovery  of 
any  increases  in  cost  that  may  result 


from  the  new  dispatch  methodology'. 
OPCo  states  that  the  proposed 
modifications  do  not  increase  the  costs 
to  be  passed  on  to  OPCo's  firm 
wholesale  customers  under  its  FERC 
fuel  adjustment  clauses. 

Copies  of  the  filing  were  served  upon 
OPCo's  jurisdictional  customers,  the 
Public  Service  Commission  of  West 
Virginia  and  the  F*ublic  Utilities 
Commission  of  Ohio. 

Comment  date:  September  27. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Rochester  Gas  and  Electric 

(Docket  No  ER8fl-599-0On| 

Take  notice  that  on  September  8.  laia, 
Rochester  Gas  and  Electric  Corporation 
("RG&E")  tendered  for  filing  a  Power 
Sales  Agreement  with  Green  Mountain 
Power  Corporation  ("GN0*")  for  the  sale 
of  up  to  50  MW  of  capacity  and 
associated  energy,  plus  such  other 
power  as  may  be  scheduled  by  mutual 
agreement  of  the  parties.  The  term  of  the 
agreement  is  from  May  1. 1988  through 
October  31. 1988  with  an  option  to 
extend  through  October  31, 1997. 

RGftE  requests  an  effective  date 
retroactively  as  of  May  1. 19B8.  and 
therefore  requests  a  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  were  served  upon 
CMP  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  September  27, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Idaho  Power  Company 

(Docket  No  EP8«-592-00il| 

Take  notice  that  on  September  1, 1988, 
the  Idaho  Power  Company  tendered  for 
filing  in  compliance  with  the  Federal 
Energy  Regulatory  Commission's  Order 
of  October  7. 1978.  a  summary  of  sales 
made  under  the  Company's  lal  Revised 
FERC  Electric  Tariff,  Volume  No.  1 
(Supersedes  Original  Volume  No.  1) 
during  July  1988.  along  with  cost 
justification  for  the  rate  charged.  This 
filing  mcludes  the  following 
supplements: 
Portland  General  Electric  Co. — 

Supplement  No.  GO 
Sierra  Pacific  Power  Co. — Supplement 

No.  77 

Comment  date:  September  27. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thi.s  notice. 

7.  Montaup  Electric  Company 

[Docket  Nu  ER88-5i:n-0On) 

Take  notice  that  on  September  1. 1988, 
Montaup  Electric  Company  (Montaup) 
tendered  for  filing  two  agreements. 


which  were  negotiated  as  a  single 
package. 

The  first  is  an  amendment  to  the 
United  Sales  Contract  between  Montaup 
and  Middleborough  Gas  and  Electric 
Department  for  the  sale  of  capacity  and 
energy  from  Canal  Unit  .\o.  2  dated 
October  30.  1981  (FERC  Rate  Schedule 
65|.  This  amendment  extends  this  unit 
sale,  which  would  otherwise  expire  on 
October  31.  1988,  with  no  change  m  the 
capacity  charge  {$4.78  per  kw  per 
month)  or  the  amount  purchased  by 
Middleborough  (0.3425'%  of  the  Unit's 
capacity  and  energy). 

Montaup  asks  that  this  amendment  be 
permitted  to  become  effective  on 
November  1, 1988  in  accordance  with  its 
terms.  The  amendment,  while  nominally 
extending  the  unit  sale  for  seven  years, 
provides  for  a  two-year  termination 
notice  and  that  at  the  end  of  the  two 
years  the  2  MW  of  Unit  Sale  will 
convert  to  an  additional  2  MW  of 
contract  demand.  As  the  amendment 
states.  Montaup  may,  and  intends  to, 
give  notice  as  early  as  October  31, 1988. 
Montaup  will  give  notice  at  that  time 
which  will  mean  that  the  conversion  will 
lake  place  effective  November  1, 1990. 

The  second  agreement  tendered  for 
filing  18  an  amendment  to  the  agreement 
for  contract  demand  service  to  provide 
the  terms  and  conditions  to  apply  to  the 
additional  two  megawatts  of  contract 
demand  service  effective  upon  the 
conversion  on  November  1. 1990. 
Montaup  requests  waiver  of  the  120  day 
maximum  notice  period  to  permit  this 
amendment  to  be  filed  now, 
simultaneously  with  the  amendment  to 
the  United  Sales  Agreement,  as  the 
parties  agreed. 

Comment  date:  September  27. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

8.  Appalachian  Power  Company 

IDockel  No  ER8a-593-000l 

Take  notice  that  Appalachian  Power 
Company  (APCo)  on  September  2. 1988, 
1968  tendered  for  filing  proposed 
modifications  to  its  Rale  Schedule  FPC 
No.  23  and  Rate  Schedule  WS-5.  The 
proposed  modifications  pertain  to 
APCo's  FERC  fuel  adjustment  clauses 
and  refiect  the  fact  that  the  operating 
subsidiaries  of  the  American  Electric 
Power  (AEP)  System,  including  APCo. 
plan  to  change  the  basis  of  the  economic 
dispatch  of  theu"  generating  plants  from 
an  average  cost  of  a  marginal  cost 
method  as  of  October  1.  1988. 

APCo  is  proposing  to  modify  its  FERC 
fuel  adjustment  clauses  during  a 
verification  period  as  necessary  to 
permit  the  initial  recovery  of  costs 
recovered  under  its  FERC  fuel 
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adjustment  clauses  to  be  based  upon  an 
estimate  and  to  prevent  the  recovery  of 
any  increases  in  cost  thai  may  result 
from  the  new  dispatch  methodology. 
APCo  states  that  the  proposed 
modifications  do  not  increase  the  costs 
to  be  passed  on  to  APCo's  firm 
wholesale  customers  under  its  FERC 
fuel  adjustment  clauses. 

Copies  of  the  filing  were  ser\'ed  upon 
APCo's  jurisdictional  customers,  the 
Public  Service  Commission  of  West 
Virginia  and  the  Tennessee  Public 
Service  Commission. 

Comment  dale:  September  27. 198a  in 
accordance  v^th  Standard  Paragraph  E 
at  the  end  of  this  notice 

9.  Indiana  Michigan  Power  Company 

IDocket  Na.  ERafl~596-000J 

Take  notice  that  Indiana  Michigan 
Power  Company  [\&M]  on  September  2. 
1988,  tendered  for  filing  proposed 
modifications  to  its  FERC  Electric 
Tariffs  MRS.  REC-1  and  WS  and  to  its 
Rate  Schedule  Nos.  25.  70  and  74.  The 
proposed  modifications  pertain  to  l&M 
FERC  Fuel  and  Experimental  System 
Sales  Clause  and  reflect  the  fact  that  the 
operating  subsidianes  of  the  American 
Electnc  Power  (AEP)  System,  including 
I&M,  plan  to  change  the  basis  of  the 
economic  dispatch  of  their  generating 
plants  from  an  average  cost  of  a 
marginal  cost  method  as  of  October  1. 
1988. 

I&M  is  proposing  to  modify  its  FERC 
Clauses  during  a  verification  period  to 
prevent  the  recovery  of  any  increases  in 
cost  that  may  result  from  the  new 
dispatch  methodology.  lAM  is  also 
proposing  to  modify  its  FERC 
Experimental  System  Sales  Clauses  to 
insure  that  those  clauses  properly  track 
the  cost  of  fuel  reflected  in  l&M's  Fuel 
Clauses.  l&M  stales  that  the  proposed 
modifications  do  not  increase  the  costs 
to  be  passed  on  to  I&M's  firm  wholesale 
customers  under  its  FERC  fuel  and 
Experimental  System  Sale  Clauses. 

(!]opies  of  the  filing  were  served  upon 
I&M's  jurisdictional  customers,  the 
Indiana  Utility  Regulatory  Commission 
and  the  Michigan  Public  Service 
Commission. 

Comment  date:  September  27, 1988. 1'n 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 

Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
PracUce  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 


protests  should  be  filled  on  or  before  the 
comment  date.  IVotesls  will  be 
considered  by  the  Commission  in 
delennining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Casbell. 
Acting  Secretary. 

(PR  Doc  88-21198  Filed  »-15-«a:  B:45  iim| 
BiUJHC  COOC  C717-<lt-«l 

I  Docket  Nos.  CP88-756-OO0  el  al.  I 

East  Tennessee  Natural  Gas  Co.,  et  aU 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  East  Tennessee  Natural  Gas  Company 

[Docket  No.  CP8&-756-000I 
September  12. 196fl- 

Take  notice  thai  on  September  1. 1988, 
East  Tennessee  Natural  Gas  Company 
(Apphcant)  P.O.  Box  10245.  KnoxvUle. 
Tennessee  37939-0245.  filed  an 
application  pursuant  to  Section  7  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  increase  in  contract 
demands  of  three  of  its  resale 
customers.  bU  as  more  fiiUy  set  forth  in 
the  request  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  proposes  to  increase  the 
contract  demands  of  Knoxville  Utilities 
Board  by  2.000  Mcf  per  day.  Middle 
Tennessee  Utility  District  of  Cannon. 
Cumberland,  DeKalb,  Hamilton,  Putman, 
Rhea,  Rutherford.  Smith.  Warren.  While. 
and  Wilson  Counties,  Tennessee  by 
2,000  Mcf  per  day.  and  Powell-Clinch 
Utility  District  of  Anderson.  Campbell. 
Claiborne.  Grainger  and  Union 
Counties.  Tennessee  by  739  Mcf  per  day. 
Applicant  requests  thai  the  proposed 
increases  be  authorized  prior  to  1988- 
1989  heating  season.  Applicant  states 
that  no  facilities  are  required  to 
effectuate  the  changes. 

Applicant  indicates  that  it  proposes  to 
utilize  additional  local  production  to 
meet  the  total  daily  increase  in  contract 
demand  of  4.739  Mcf. 

Comment  date:  October  3. 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP8d-776-«)0] 

September  13. 1988. 
Take  notice  that  on  September  7, 1988, 
Tennessee  Gas  Pipeline  Company, 


[Tennessee).  P  O.  Box  2511.  Houston, 
Texas  77252,  filed  in  Docket  No.  CP88- 
776-000  a  request  pursuant  to  $  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
iransportatian  service  for  Kimball 
Resources.  Inc.,  (Kimball),  a  marketer, 
under  the  certificate  issued  in  Docket 
No.  CP87-115-OO0  on  June  18. 1987. 
pursuanl  lo  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
application  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  luly  21, 
1988.  it  proposes  lo  transport  up  to 
50.000  dekalherms  (di)  per  day 
equivalent  of  natural  gas  on  an 
interruplible  basis  for  KimbaJl  from 
points  of  receipt  listed  in  Exhibit  ""A'^  of 
the  agreement  which  accompanies  the 
application  to  delivery  pomls  also  listed 
in  Exhibit  "A",  which  transportatjon 
service  would  involve  mterconneclions 
between  Tennessee  and  various 
transporters.  Tennessee  stales  that  it 
would  receive  the  gas  offshore 
Louisiana  and  offshore  Texas,  and  in  the 
states  of  Louisiana,  Texas,  and 
Mississippi,  and  that  it  would  transport 
and  redeliver  the  gas  at  interconnections 
between  Tennessee  and  (1)  Columbia 
Gas  Transmission  Com.pany  at  Egan  B, 
Acadia  Parish.  Louisiana.  (2)  Southern 
Natural  Gas  Company  at  Rose  Hill. 
Clarke  County.  Mississippi.  (31 
Transcontinental  Gas  Pipe  Line 
Corporation  at  Heidelberg,  faspcr 
County.  Mississippi,  and  (4)  Texas  Gas 
Transmission  Corporation  at  Egan  D. 
Acadia  Parish,  Louisiana. 

Tennessee  ad\ises  that  service  under 
$  284.223(a)  commenced  August  5.  1988. 
as  reported  in  Docket  No.  ST88~5398 
(filed  August  29. 1988).  Tennessee 
further  advises  that  it  would  transport 
49  dt  on  an  average  day  and  17,885  dt 
annually. 

Comment  date:  October  28. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Company 

(Docitel  No.  CP88-775-0001 
September  13. 1988. 

Take  notice  that  on  September  7, 1988, 
Tennessee  Gas  Pipeline  Companv. 
(Tennessee).  P.O.  Box  2511.  Houston. 
Texas  77252.  filed  in  Docket  No.  CP88- 
775-000  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Exxon 
Corporation.  (Exxon),  a  producer,  under 
the  certificate  issued  in  Docket  No. 
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CPB7-115-000  on  June  la  1987,  pursuant 
to  section  7  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  application 
that  is  on  f\\e  with  the  Commission  and 
open  to  pubhc  inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  August 
4, 198&.  it  proposes  to  transport  up  to 
30.000  dekatherms  (dl)  per  day 
equivalent  of  natural  gas  on  an 
interruptible  basis  for  Exxon  from  points 
of  receipt  listed  in  Exhibit  "A"  of  the 
agreement  which  accompanies  the 
application  to  delivery  points  also  listed 
m  Exhibit  "A",  which  transportation 
service  wouJd  involve  interconnections 
between  Tennessee  and  various 
transporters.  Tennessee  states  that  it 
would  receive  the  gas  offshore 
Louisiana  and  In  the  State  of  Texas,  and 
that  It  would  transport  and  redeliver  the 
gas  at  interconnections  between 
Tennessee  and  (1)  United  Gas  Pipeline 
Corporation  at  Kiln.  Hancock  County, 
Mississippi.  (2)  Southern  Natural  Gas 
Company  at  Rose  Hill.  Clarke  County. 
Mississippi.  (3)  Transcontinental  Gas 
Pipe  Line  Corporation  at  Heidelberg, 
[asper  County.  Mississippi,  and  (4) 
Columbia  Gas  Transmission  Company 
at  Broadrun  Cobb  in  Kanawha  County 
and  North  Ceredo  m  Wayne  County, 
West  Virginia. 

Tennessee  advises  that  service  under 
Section  284.223(a)  commenced  August 
11. 1968,  as  reported  in  Docket  No. 
ST8a-S397  (filed  August  29.  1988). 
Tennessee  further  advises  that  it  would 
transport  7,776  df  on  an  average  day  and 
2.838.240  dt  annually. 

Comment  date:  October  28. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice, 

4.  Northern  Natural  Gas  Company,  a 

Division  of  Enron  Corp. 

[Dockel  So  CP8a-rZ2-O00| 
September  13,  1968. 

Take  notice  that  an  August  26,  1988, 
Northern  Ndturai  Gas  Company,  a 
Division  of  Enron  Corporation 
(.Northern).  1400  Smith  Street.  Houston. 
Texas  77251-118a  filed  m  Docket  No. 
CP86-722-O00  a  request  pursuant  to 
$  157.205  and  157.212  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.212)  for  authonzation  to  construct 
one  (1)  delivery  point  and  appurtenant 
facilities  to  accommodate  natural  gas 
delivenes  to  Wisconsin  Power  and  Ughl 
Company  located  m  Portage.  Wisconsin. 
under  the  certificate  issued  in  Docket 
No.  CP82-401-000  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 


Northern  indicates  that  it  proposes  to 
construct  one  (1)  small-volumes 
measurement  station  In  be  used  as  a 
second  delivery  point  to  accommodiile 
natural  gas  delivenes  to  the  community 
of  Portage.  Wisconsin.  Northern 
estimates  Its  fifth  year  peak  day  and 
annual  volumes  delivered  to  Wisconsin 
Power  and  Light  Company  to  be  2,139 
Mcf  and  274.975  Mcf.  respectively,  with 
total  incremental  fifth  years  sales  at 
920.050  MMBtu.  The  total  estimated  cost 
to  construct  the  proposed  facilities  is 
$1.36.500-  Northern  also  indicates  that 
Wisconsin  Power  and  Light  Company 
will  no!  be  required  to  contribute  in  aid 
of  constnjction  and  the  volumes 
dehvered  to  Portage.  Wisconsin  will  be 
served  from  the  existing  firm  entitlement 
of  Wisconsin  Power  and  Light  Company. 

Comment  date:  October  28.  1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice 

5.  Tennessee  Gas  Pipeline  Company 

[D^filtet  So  afi«-7WM>J<f) 
St^pterr.hem,  Itftfl 

Take  notice  that  on  September  6.  1988. 
Tennessee  Gas  Pipeline  Company, 
(Tennessee).  P.O.  Box  2511.  Houston. 
Texas  77252.  filed  in  Docket  No.  CP88~ 
766-000  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  [18  CVH  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Intercon  Gas. 
Inc..  (Intercon).  a  marketer,  under  the 
certificate  issued  in  Docket  No.  CP87- 
115-000  on  |une  16,  1987.  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  application 
thai  IS  on  file  with  the  Commission  and 
open  to  public  inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  August 
4.  1968,  It  proposes  to  transport  up  to 
120.000  dekatherms  (dt)  per  day 
equivalent  of  natural  gas  on  an 
interruptible  basis  for  Intercon  from 
points  of  receipt  listed  in  Exhibit  "A"  of 
the  agreement  which  accompanies  the 
application  to  delivery  points  also  hsted 
in  Exhibit  ""A",  which  transportation 
service  may  involve  interconnections 
between  Tennessee  and  various 
transporters.  Tennessee  states  that  it 
would  receive  the  gas  at  various  existing 
points  offshore  Louisiana  and  in  the 
stale  of  Louisiana,  and  that  it  would 
transport  and  redeliver  the  gas  to 
Intercon  in  the  stales  of  Pennsylvania. 
New  York.  Ohio,  Indiana,  Virginia, 
Mar\'land,  Tennessee,  Massachusetts, 
Connecticut.  Illinois.  New  Hampshire. 
Kentucky.  West  Vu^mia,  Georgia, 
Delaware.  Mississippi.  Louisiana. 
Michigan,  New  Jersey.  Wisconsin,  and 
Iowa. 


Tennessee  advises  that  8er\'ice  under 
i  264.223(a)  commenced  August  4. 1988. 
as  reported  in  Docket  No.  ST88-5401 
(filed  August  29,  1988).  Tennessee 
further  advises  that  it  would  transport 
3.620  dt  on  an  average  day  and  1,394.300 
dt  annually 

Comment  date:  October  28.  1988.  in 
accordance  with  Standard  Paragraph  G 
a1  the  end  of  this  notice. 

6.  Tennessee  Gas  Pipeline  Company 

[Dotkel  No  CP88~7M-000] 
Sepii>mt->«r13,  1988 

Take  notice  that  on  September  6.  1988. 
Tennessee  Gas  Pipeline  Company. 
(Tennesaee).  P  O.  Box  2511,  Houston, 
Texas  77252.  filed  in  Docket  No  CP6ft- 
764-000  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Mobil  Natural 
Gas.  Inc.,  (Mobil),  a  marketer  under  the 
certificate  issued  in  Docket  No.  CPa7- 
llS-000  on  }une  18,  1987.  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  application 
that  is  on  file  with  the  Commission  and 
open  lo  public  inspection. 

Tennessee  stales  that  pursuant  to  a 
transportation  agreement  dated  August 
18. 1988.  il  proposes  lo  tran.sport  up  to 
20.000  dekatherms  (dt)  per  day 
equivalent  of  natural  gas  on  an 
interruptible  basis  for  Mobil  from  points 
of  receipt  listed  in  Exhibit  "A"  of  the 
agrfemenl  which  accompanies  the 
application  to  deHvery  points  also  listed 
in  Exhibit  "A",  which  transportation 
service  may  involve  interconnections 
between  Tennessee  and  various 
transporters,  Tennessee  states  that  it 
would  receive  the  gas  at  various  existing 
points  in  the  states  of  Louisiana  and 
Texas,  and  thai  it  would  transport  and 
redeliver  the  gas  to  Mobil  in  Texas. 

Tennessee  advises  that  service  under 
S  264.223(a)  commenced  August  19. 1988, 
as  reported  in  Docket  No.  ST88-5399 
(filed  August  29.  1988).  Tennessee 
further  advises  thai  it  would  transport 
4,902  dt  on  an  averoge  day  and  1.789.230 
dt  annually. 

Comment  date:  October  28,  1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Arkia  Energy  Resources,  a  Division  of 
Arkla,  Inc. 

[Docket  No.  CPa8-7S5~OO0) 
September  13. 1988. 

Take  notice  thai  on  September  1. 1968, 
Arkia  Energy  Resources,  a  Division  of 
Arkla.  Inc.  (AER).  P.O.  Box  21 ''34. 
Shreveporl.  Louisiana  71151,  filed  in 
Dockel  No.  CP88-758-0a0  a  request 
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pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  abandon  a  segment  of 
AER's  pipeline  in  Caddo  County. 
Oklahoma,  under  the  certificate  issued 
in  Dockel  Nos.  CP82-384-000  and  CP82- 
364-001  pursuant  lo  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

AER  proposes  to  abandon 
approximately  2.330  feet  of  6-inch 
pipeline  (AER's  Line  9-S)  and 
appurtenant  facilities,  which  was 
installed  to  ser\'e  Western  Farmers 
Electric  Cooperative  (Western  Farmers). 
It  IS  stated  that  Western  Farmers  is  now 
being  served  by  AER  s  Line  AD,  using  a 
tap  constructed  under  section  311 
authorization.  It  is  further  slated  that  no 
other  customers  were  being  ser\'ed  by 
Line  9-5,  and.  therefore,  that  no 
customers  of  AER  would  be  denied 
service  as  a  result  of  the  proposed 
abandonment.  It  is  explained  that 
Western  Farmers  has  requested  that 
AER  abandon  the  segment  of  pipeline 
crossing  Western  Farmers'  property  in 
order  to  facilitate  the  construction  of  an 
industrial  plant  on  the  property. 

Comment  date:  October  28.  1988.  m 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  lo  said 
filing  should  on  or  before  the  comment 
dale  file  with  the  Federal  Energy 
Regulatory  Commission.  825  Nurth 
Capitol  Street  NE.,  Washington.  DC 
20426,  a  motion  to  inter\ene  or  a  protest 
in  accordance  withe  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  National 
Gas  Act  (18  CFR  157. 10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  lo 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energ>'  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 


the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  lo  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  lo  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commisision.  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  365.214)  a  motion  to  inter\'ene 
or  notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Acl  [le  CFR  157.205}  a 
protest  to  the  request.  If  no  proles!  is 
filed  withm  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  lo 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  lime  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  lo  section  7  of 
the  Natural  Gas  AcL 
Lois  D.  CasbeU. 
Acting  Secretory. 

[PR  Doc.  86-21199  Filed  ft-lS-flft;  fl:45  am) 
8ILUMG  COOC  S717-0t-« 


[Project  Noa.  757»-003  el  aL] 

North  Logan  City,  Utah,  et  al.; 
Surrender  off  Preliminary  Penults  and 
Exemptions 

St^ptember  12,  lt»tl8 

Take  notice  that  the  following 
preliminary  permits/exemptions  have 
been  surrendered  effective  as  described 
in  Standard  Paragraph  I  at  the  end  of 
this  notice. 

1.  North  Logan  City.  Utah 

(Projecl  No.  7579-002] 

Take  notice  that  North  Logan  City. 
Utah,  exemptee  for  the  Green  Canyon 
Hydroelectric  Project  No.  7579,  has 
requested  that  its  exemption  be 
lerminaled.  TTie  exemption  was  issued 
on  July  19,  1984.  and  the  project  would 
have  been  located  on  culinary  water 
Bpnngs  in  Water  Canyon.  Cache  County, 
Idaho.  The  new  14-inch  water  supply 
pipeline  that  the  project  would  have 
used  has  been  constructed.  However, 
lower  flows  than  estimated  have 
rendered  the  project  infeasibte  and  no 


construction  of  the  hydroelectric  project 
works  has  been  initiated. 

The  exemptee  filed  the  request  on  July 
18,  1988. 

Z.  Sinclair  Buckstaff,  Jr. 

(Pruied  No.  9926-001) 

Take  notice  that  Sinclair  Buckstaff.  Jr  . 
permittee  for  the  Upper  Dome  Reservoir 
Dam  Project  No.  9926,  has  requested 
that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  on  August  28. 1986.  the  project 
would  have  been  located  on  the 
Archuleta  Creek,  near  Parlin.  m 
Saguache  County.  Colorado. 

The  permittee  filed  the  request  on 
August  8. 1968. 

3.  Sinclair  BucksUff.  |r. 

(Protect  No  99i9-001— Colorado) 

Take  notice  that  Smclair  Buckstaff.  jr., 
permittee  for  the  Lower  Dome  Reserx'oir 
Dam  Protect  No.  9929.  has  requested 
that  Its  pre!iminar>'  permit  be 
terminated.  The  preliminary  permit  was 
issued  August  28.  1986  The  project 
would  have  been  located  on  Archuleta 
Creek,  near  Parhn.  in  Saguache  County. 
Colorado. 

The  permittee  filed  the  request  on 
August  8.  1988. 

4.  Sinclair  Buckstaff.  |r. 

IProjecI  No.  993&-OCn— Colorado] 

Take  notice  that  Smclair  Buckstaff,  Jr.. 
permittee  for  the  Gould  Reservoir  Dam 
Project  No.  9935.  has  requested  thai  its 
prelmiinarv'  permit  be  terminated.  The 
prehminar>'  permit  was  issued  August 
28. 1986.  The  project  would  have  been 
located  on  Iron  Creek  near  Mdher,  in 
Montrose  County.  Colorado. 

The  permittee  filed  the  request  on 
August  8.  1988. 

5.  Sinclair  Buckstaff.  Jr. 

IProjecl  No  9939-001 — Colorado) 

Take  notice  that  Sinclair  Buckstaff.  Jr.. 
permittee  for  the  Santa  Mana  Reser\'oir 
Dam  Project  No  9939.  has  requested 
that  its  preliminary  permit  be 
terminated.  The  preliminary'  permit  was 
issued  on  August  28.  1986.  The  project 
would  have  been  located  on  North  C\eHT 
Creek  and  Gooseberry  Creek,  near 
Creede  m  Mineral  County.  Colorado 

The  permittee  filed  the  request  on 
August  8. 1968. 

6.  Sinclair  Buckstaff,  |r. 

[Project  No.  9S36-O02— Colorado) 

Take  notice  that  Smclair  Buckstaff,  Jr.. 
permittee  for  the  Lake  Irwin  Dam 
Project  No.  9936.  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  was  issued  August 
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2a  1968.  The  project  would  have  been 
located  on  Ruby  Anthracite  Creek,  near 
Crested  Butte,  in  Gunnison  County, 
Colorado. 

The  pennittee  filed  the  request  on 
Au«ust  8.  1988. 

Standard  Paragraphs 

I.  The  preliminary  permit/exemption 
shall  remain  in  effect  through  the 
thirtieth  day  after  issuance  of  this  notice 
unless  that  day  is  a  Saturday,  Sunday  or 
hohday  as  described  in  18  CFR  385,2007 
in  which  case  the  permit  shall  rpmain  in 
effect  through  the  first  business  day 
following  that  day.  New  applications 
involving  this  project  site,  to  the  extent 
provided  for  under  18  CFR  Part  4,  may 
be  filed  on  the  next  business  day. 
Lob  D.  Casbell, 
A  r'.ing  Secretary 
[FR  Doc.  88-Z1200  Filed  9-15-88;  8;45  amj 

aiLUNO  CO0£  8717-01-11 


(Docket  No.TM8»-1-48-000] 

ANR  Ptpeftne  Co^  Proposed  Changes 
In  FERC  Gas  Tarfff 

Sr^D-.-i-mber  13.  IMS. 

Take  notice  that  ANR  Pipeline 
Company  ("ANR'J  on  September  1. 1988 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tanff  Original  Volume  No.  1,  six 
copies  of  the  tariff  sheet.  Seventeenth 
Revised  Sheet  No.  18,  to  be  effective 
October  1. 1988. 

.■\NR  states  that  the  above  referenced 
tariff  sheet  is  being  filed  to  adjust  us 
Annua!  Charge  Adjustment  (ACA)  rate 
from  .21«/dth  to  .18«/dth  as  permitted 
by  section  17  of  its  Volume  No.  1  Tanff. 

ANR  states  that  copies  of  the  filing 
were  served  upon  all  of  its  customers 
and  interested  state  commissions. 

Any  person  desuing  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385  214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
20,  1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  prolestants  parties  to 
file  a  motion  to  itnervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
1^8  0.  CMbell. 
Acting  Secretory 

(FR  Doc  88-212m  Filed  9-1^-SH.  8:45  am] 
BIUJHG  COOC  sri7-0)-« 


( Docket  No.  Cie»-«00-000) 

Chevron  U.SJL  inCA  Petition  for 
Oectaratory  Order 

September  la.  I9ftn. 

Take  notice  that  on  August  2U.  1988. 
Chevron  U.SA.  Inc.  (Petitioner)  filed  a 
petition  requesting  the  Commission  to 
issue  a  declaratory  order  stating  thai  ii 
has  no  jurisdiction  over  the  system  of 
pipelines  known  as  the  Venice 
Gathermg  System  through  which 
Petitioner  dehvers  gas  from  several 
fields  onshore  and  offshore  Louisiana  in 
the  Outer  Continental  Shelf  for 
processing  in  its  Venice  Processing 
Plant.  Petitioner  contends  that  the 
facilities  are  galhenng  facilities  under 
section  1(b)  of  the  Natural  Gas  Act 
(NGA)  and  are  therefore  exempt  from 
the  certificate  requirements  of  section 
7(r)  of  the  NGA.  Petitioner  further 
requests  that  this  petition  be  considered 
on  an  expedited  basis  due  to  the  impact 
and  regulatory  ramifications  on  Chevron 
to  comply  with  Order  No.  491  and 
proposed  regulations  if  this  petition  is 
denied.  Petitioner  contends  that  the 
facilities  perform  a  gathering  function 
under  the  primary  function  teat  set  forth 
in  Farm/and  Industries,  Inc..  23  FERC 
♦61.063(1983). 

Any  person  desiring  to  be  heard  or  to 
protest  this  petition  should  file  a  motion 
to  mtervene  or  protest  in  accordance 
with  Rules  214  or  211  of  the 
Commission's  rules  of  practice  and 
procedure.  All  motions  to  inter\'ene  or 
protests  should  be  submitted  to  (he 
Federal  Energy  ReguUtory  Commission. 
825  North  Capitol  Street.  NF... 
Washington.  DC  2042a  within  30  days 
after  publication  of  this  notice  in  the 
Federal  Reguter.  All  protests  will  be 
considered  by  the  Commission  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  in  accordance  with  Rule  214. 
Copies  of  the  petition  are  on  file  with 
the  Commission  and  available  for  public 
inspection. 
Lois  D.  Cashell. 
.1  clWfi  SecrPtan,' 

FH  Doc  88-21202  Piled  9-15-88:  8:45  am] 
BiLuna  COOC  e7i7-*i-« 


(Dock«t  No.  RP8»-11ft-000) 

Loulstan»*Nevada  Transit  Co^  Informal 
Settlement  Conference 

September  13,  i98«. 

Take  notice  thai  an  informal 
settlement  conference  will  convene  on 
October  6.  1988.  beginning  at  10:00  a.m. 
in  Room  8308  in  the  Commission's 


offices  located  at  825  North  Capitol 
Street  NE..  Washington.  DC  20426. 

Any  party,  as  defined  by  CFR 
385.102(c).  is  invited  to  attend.  Persons 
wishing  to  become  a  party  must  move  to 
intervene  and  receive  intervenor  status 
pursuant  to  the  Commission's 
reguiations  (18  CFR  385-214). 

Fur  further  additional  information. 
cuntact  Robert  L  Woods.  (202)  357-8549 
or  |ohn  |.  Keating.  (202)  357-5762. 
LoiA  D.  CasheLL 
Aci.'Hi^  Secretary. 

[FR  Doc,  88-21204  Filed  ft-lS-ftft;  8:45  am) 
BtLLINQ  COOC  6717-01-11 


(Doctiet  Ho9.  nPS8- 140-003:  TAa9-1-S- 
0011 

Mid  western  Gaa  Transmission  Co^ 
Request  for  Wahrer 

September  13. 198ft. 

Take  notice  that  on  Sieplember  1. 1988. 
Midwestern  Gas  Transmission 
Company  (Midwestern)  filed  a  request 
for  waiver  of  the  transitional  rules  under 
S  154.310  of  the  Commission's 
Regulations  as  these  apply  to  the 
amortization  of  unrecovered  gas  costs  in 
the  PGA  for  its  Northern  System. 
Midwestern  seeks  to  "normalize  '  the 
amortization  schedule  in  its  annual 
adjustment  to  be  effective  November  1, 
1988.  so  that  it  will  match  the  regular 
schedule  set  forth  in  §  154.305  of  the 
Commission's  Regulations. 

Specifically.  Midwestern  proposes  the 
following  steps: 

(1 1  Close  the  current  account  as  of 
)une  30  1388 — this  will  put  the  deferred 
account  on  the  standard  twelve  month 
schedule  endmg  four  months  in  advance 
of  the  annua)  effective  date. 

(2)  Close  the  amortization  of  the  pnor 
deferred  account  as  of  October  31  based 
upon  estimates  of  sales  for  September 
and  October. 

(3)  Add  the  two  balances  determined 
above  to  determine  the  unrecovered  gas 
costs  to  be  amortized  in  a  twelve  month 
surcharge  effective  November  1. 

(4)  Stop  the  surcharge  currently  in 
effect  on  November  1  and  institute  a 
new  surcharge  determined  under  step 
(3)  above. 

Midwestern  slates  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  on  its  Southern 
System  and  affected  slate  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
mtervene  or  protest  with  the  Federal 
Energj'  Regulatory  Commission.  825 
North  Capitol  Street  NTl..  Washington. 
DC  2(>42C.  in  accordance  with  Rules  208 
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and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  shold  be  filed  on  or 
before  September  20. 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene; 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  motion.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbell. 
Actinf^  Secretary: 
[PR  Doc.  88-21205  Filed  »-15-68:  8:45  amj 

etUJHO  CODE  6717-01-«I 


[Docket  Nos.  CPa8-733-000>  through 
CPS8-747-000] 

Northwest  Pipeline  Corp.;  Request 
Under  Blanket  Authorization 

S'plember  13,  138tt. 

Take  notice  that  on  August  30,  1988. 
Northwest  Pipeline  Corporation,  P.O. 


Box  8900.  Salt  Lake  City.  Utah  84108- 
0900.  filed  in  the  above  referenced 
dockets,  requests  pursuant  to  §§  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  284.223)  for 
authorization  to  provide  interruplible 
transportation  8er\'ice  for  various 
shippers  under  Northwest's  blanket 
certificate  issued  in  Docket  No.  CP88- 
578-000.  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  requests  which  are  on  file 
wdlh  the  Commission  and  open  to  public 
inspection. 

Northwest  indicates  that  it  would 
provide  the  8er\'ice  for  each  shipper  as 
provided  by  an  executed  transportation 
agreement.  In  each  case  Northwest 
indicates  that  no  new  facilities  would  be 
required  to  implement  the  service.  In 
addition.  Northwest  states  that  in  each 
case  it  would  charge  rates  and  abide  by 
the  terms  and  conditions  provided  bv  its 
Rate  Schedule  TI-1.  Northwest  has  ' 
provided  other  information  applicable  to 
each  transaction,  including  the  identity 
of  the  shipper,  the  proposed  term,  the 
peak  day,  average  day.  and  annual 
volumes,  and  the  respective  docket 
numbers  and  t*'rmlnation  rates  related 
to  the  120-day  transactions  initiated 


under  S  284.223  of  the  Commission's 
Regulations,  which  is  attached  as  an 
appendix. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  5  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  118  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  efTective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  18  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CasbelL 
Acting  Secretary. 


'  Tliese  ii^UcalloiM  sre  not  coiuolidaled 


CP88- 733-000- 


CP$$-734-000 


CP8B- 735-000 ,. 


CPBe-736-000  _ 
CP88-737-O0O™ 
CP88-738-000,- 
CP8e-739-000.^ 
CP8B-7«0-000.„ 
CP8B-741-000-.- 
CP88-7«a-000-... 
CP88-7'*3-aW-_ 


Proposed  term 


1-18-2008.  then  montMo-montti... 

30  days,  th©n  montWofllorrth 

30  days,  ther  mootMtMTlonth _ 

6  months,  then  monmio-month 

1  year,  then  mooth-ttwnoflth 


30  (]ay$,  then  rnonlKlo-month.^ 
30  days,  then  montn-to-morth... 
30  days,  then  monttvto-month ... 
30  (Jays,  then  monlh-to-month.- 


anKw 


Southwest  Ga& Corporation... 


Intemationater  Energw  Foods,  GM8H„ 

Tttermal  Exptotaton.  Inc 

Robert  L  Bavtess .._„_™______ 


Mooti  Natjraj  Gas,  inc — 


Grand  valley  Gas  Transmisswxi  Co  . 
Mobil  ^*aturaf  Gas.  Inc 


PtuHlps  Petroteum  Company.- 
Presidic  Energy  Compare   


Northwest  Mailtebng  Company  „ 


VoWum 
IMMBlu) 


Peak  Day, 

average 

day.  anrual 


rmp  Natural  Gas  Ventures.  Inc.- 


10.000 
300 

100,000 

4.000 

3.000 

1,100.000 

x.ooo 

1S,000 

5,500,000 

3,000 

1,000 

365,000 

eo.ooo 

16.000 

6M0,000 

6.000 

1.000 

368.000 

35,000 

5.000 

1300,000 

60,000 

33.000 

12MI0,000 

6.000 

170 

62.000 

140,000 

10,000 

3.700.000 

64,000 

17,000 

e.oooMO 


Related  ST 
oocnet  t*G 


Expvabon 

ilalet». 

day 
transaction 


SS-5064-000 
68-5124-000 
88-5061-000 
88-5268-000 
88-5060-000 
86-5245-000 


66-5065-000 
66-5067-000 
66-6062-000 
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Proposed  lefm 

Snwer 

Vokjmea 
(MMetu) 

Relaled  ST 

dodtetNo 

Ejtp«ralion 
date  120- 
day 

Docket  No 

Peak  Day, 

■rcraga 

day.  annual 

Terra  Resources.  Inc. —      ~ 

Hbton  Development  CoiniMny 

Jerome  P.  McHugh _ 

Chendler  s  Assoc^ale^  Inc. — „ . — 

10.000 

2.000 

750.000 

1.000 

eeo 

240.000 

3.500 

3.300 

1.200.000 

e.ooo 

2.000 

730.000 

g«-soee-ooa 

SS- 5269-000 

ea-soes-ooo 

I0-30-B8 

CP98- 7*5-000 

11-15-88 

CP3S-746-000 

CP8fl-747-000 

2yeare 

1  year,  and  there  aler  unw  receipis  and  ije*v- 
enes  are  batarced. 

11-15-88 
I0-30-88 

[FT?  Doc.  88-21206  Filed  9-1&-68;  8:45  am| 

BILUNG  COOC  e717-01-« 
[Ooctcet  No.  TQ89-1-6-O00I 

Sea  Robin  Pipeline  Co.;  Tarttf  Filing  of 
Revised  Tariff  Sheets 

5cp*t;mtier  U.  l-Jbii. 

Take  notice  that  on  SeptRmbsr  1. 1988. 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  to  its  FERC 
Gas  Tariff. 

Onginal  Volume  No.  1 

Fifty  Third  Revised  Sheet  No.  4 

Sea  Robin  states  the  proposed 
effective  date  for  the  tariff  sheet  is 
October  1. 1986.  The  above  referenced 
tariff  sheet  i3  being  filed  pursuant  to 
§  154.304  and  154,308  of  the 
Commission  s  regulations  to  reflect  the 
changes  in  the  purchased  gas  cost 
adjustment  provisions  contained  in 
Section  1  and  4  of  Sea  Robin's  FERC 
Gas  Tariff.  Onginal  Volume  No.  1. 

Sea  Robin  states  the  tariff  sheet  Filed 
reflects  a  Current  Adjustment  of  ($.0497) 
under  Rate  Schedules  X-1  and  X-2.  Sea 
Robin  stares  (hat  there  is  no  change 
under  Rate  Schedules  X-7  and  X-8  m 
*his  niiny  since  no  gas  is  expected  to  be 
purchased  m  that  area. 

Sea  Robin  states  that  the  revised  tariff 
sheet  and  supporting  data  ai^  being 
mailed  to  its  jurisdictional  sales 
Customers  and  to  interested  state 
commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825  N. 
Capitol  Street.  NE..  Washington.  DC 
20426.  in  such  accordance  with 
§S  385.214  and  385-211  of  !he 
Commission  9  regulations.  All  such 
motions  of  protest  should  be  filed  on  or 
before  September  20.  1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestanls  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  avaUable  for  public 

inspection. 

Lots  D.  CasheU. 

Acting  Secretary. 

[PR  Doc  88-21210  rUed  9-15-8S:  8:45  am] 

eiLLma  code  s717-oi-«i 

IDocwt  Mo.  TA88-4-37-003) 

Nortfiwest  Pipeline  Corp.;  Compliance 
Filing 

Sf^ptember  13. 198a 

Take  notice  that  on  September  2, 1968. 
Northwest  Pipeline  Corporation 
("Northwest")  made  a  filing  in 
compliance  with  a  Commission  order 
issued  August  3. 1968  in  the  above- 
referenced  dockets.  The  purpose  of  said 
filing  was  to  adjust  the  current  deferral 
balance  of  Account  Iff!  for  the  12 
months  ended  December  31. 1987 
pursuant  to  ordering  paragraphs  (D).  (E) 
and  (H)  of  the  aforementioned  order. 
Northwest  states  thai  the  appropriate 
refunds  will  be  tendered  to  its 
jurisdictional  sales  customers  upon 
Commission  approval  of  the  September 
2. 1988  filing. 

Northwest  states  that  a  copy  of  this 
filing  has  been  mailed  to  Northwest's 
jurisdictional  customers  and  affected 
state  commissions. 

Any  person  desinng  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  20. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestanls  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  parly 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  CasbeO. 

Acting  Secretary. 

[FR  Doc.  88-21207  Filed  9-15-88:  &45  ami 

eiLUNQ  CODE  snr-oi-ii 


[Docket  Na  TA89-1-41-OO0] 
Paiute  Pipeline  Co^  Filing 

Sepu-mherVi.  laiiti. 

Take  notice  that  on  September  1. 1988. 
Paiute  Pipeline  Company  (Paiute)  filed 
Second  Revised  Sheet  No.  10  to  its  FERC 
Gas  Tariff.  Original  Volume  No.  1. 
proposed  to  be  effective  November  1, 
1968. 

Paiute  stales  that  this  annual 
Purchased  Gas  Adjustment  (PGA) 
reflects  changes  in  rates  from  ils 
pipetme  and  non-pipeline  suppliers. 
Paiute  also  requests  waiver  of 
$  154,302{j)  of  the  Commission's 
regulations  to  permit  Paiute  to  treat  its 
firm  transportation  charges  paid  to 
Northwest  as  purchased  gas  costs  for 
the  purpose  of  ils  PGA  current 
adjustments. 

Paiute  states  that  if  the  rates 
submitted  by  Northwest  Pipeline 
Corporation  (Northwest)  are  revised  for 
any  reason.  Paiute  reserves  the  nght  to 
submit  a  substitute  sheet  to  track  the 
Northwest  revisions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  wilh  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (IB  CFR  385.214. 
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385.211  (1987)),  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  4. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestanls  parties  to  ihe  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cabhell. 
Acting  Secretary. 
[FR  Doc.  88-21208  Filed  9-15-88;  8:45  am] 

B4UJNQ  CODE  «7 17-0 1-41 

[Docket  Nos.  RP8e-14S-002  and  TQ88-1- 

58-002] 

Texas  Gas  Pipe  Line  Corp^  Filing 

September  13. 1988. 

Take  notice  that  on  August  31, 1988. 
Texas  Gas  Pipe  Line  Corporation  TGPL) 
filed  the  following  tariff  sheets  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No,  1,  to  be  effective  June  1, 
1986: 

Docket  No.  TQ88-1-58-002 

Fifth  Revised  Sheet  No.  20 
Second  Revised  Sheet  No.  20a 

Docket  No.  RP88~U5-002 

Fifth  Revised  Sheet  No.  21 
Second  Revised  Sheet  No.  21b 

In  compliance  with  Commission  Letter 
Order  dated  July  Z7. 1988,  TGPL  states 
that  Fifth  Revised  Sheet  No.  20  and 
Second  Revised  Sheet  No.  20a  refiect  the 
revision  of  section  12.4  of  its  Purchased 
Gas  Adjustments  iPGA}  clause. 

In  compliance  wilh  Commission  Letter 
Order  dated  August  3. 1988,  TGPL  states 
that  Fifth  Revised  Sheet  No.  21  reflects 
the  revision  of  section  12.7  of  its  PGA 
clause  and  that  First  Revised  Sheet  No. 
21b  changes  the  language  of  Section 
12.11  of  Its  PGA  clause. 

Any  person  desinng  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1988)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  20, 1988.  Protests  will  be 
considered  by  ihe  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestanls  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lots  D.  CasheU. 

Acting  Secretary. 

(FR  Doc  88-21209  Filed  9-1&-8B:  8:45  am} 

BlLUMO  CODE  •717-01-11 


[Docket  No.  RP8e-68-006| 

Transcontinental  Gas  Pipe  Line  Corp^ 
Compliance  Tariff  Filing 

Sopipmber  n.  I3aa. 

Taken  notice  that  Transcontinental 
Gas  Pipe  IJne  Corporation  (Transco) 
tendered  for  filing  on  September  2. 1988 
certain  revised  tariff  sheets  to  Second 
Revised  Volume  No.  1  and  Onginal 
Volume  No,  2  of  its  FERC  Gas  Tanff. 
which  tarifT  sheets  are  included  in 
Appendix  A  attached  to  the  filing.  The 
proposed  effective  dates  of  the  revised 
tariff  sheets  are  May  1,  June  1.  August  1 
and  October  1.  1988" 

Transco  stales  that  the  purpose  of  its 
tariff  filing  is  to  further  revise  the  rates 
and  tariff  provisions  related  to  the 
recovery  of  producer  buyout  and 
buydovra  costs,  which  were  included  in 
Transco's  compliance  filing  of  April  29, 
1988  in  Docket  No.  RP8a-68-004.  Such 
revisions  are  being  made  to  comply  with 
Ordering  paragraphs  (Bl{2)  and  (B)(3)  of 
the  Commission's  Order  dated  August  3. 
1988. 

Transco  further  states  that  copies  of 
the  instant  filing  are  being  mailed  to  its 
jurisdictional  customers,  Stale 
Commissions  and  interested  parties.  In 
accordance  with  Ihe  provisions  of 
§  154.16  of  the  Commission's 
Regulations,  copies  of  this  filing  are 
available  for  public  inspection  during 
regular  business  hours,  in  a  convenient 
form  and  place  at  Transco's  main  offices 
at  2500  Post  Oak  Boulevard  in  Houston. 
Texas. 

Any  person  desiring  lo  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
inler\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426.  in  accordance  with  §  S  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  20. 198a  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  end  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell. 

Acting  Secretary. 

IFR  Doc.  68-21211  Filed  9-1&-88:  ft45  am] 

nUJNG  CODE  67t7-01-M 


IDockel  No.  RPe8-18O-OO0! 

Trunkline  Gas  Co^  Intormal  Settlement 
Conference 

St.'pten:hfr  13, 1988. 

Take  notice  thai  a  conference  will  be 
convened  in  this  proceeding  on  October 
12. 1988  al  10:00  a.m.  al  the  offices  of  the 
Federal  Energy  Regxdatorv  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  for  the  purpose  of 
explonng  the  possible  settlement  of  the 
above-referenced  docket- 
Any  party,  as  defined  by  18  CFR 
385.102(c).  is  invited  to  attend.  Persons 
vtishmg  lo  become  a  party  must  move  lo 
inter\'ene  and  receive  inler\'enor  status 
pursuant  to  the  Commission's 
regulations  (18  CFR  385.214). 

For  additional  information,  contact 
Carmen  Gastilo  (202)  357-5737  or  Paul 
Biancardi  (202)  357-8517. 
Lois  O.  CasbeU. 
Acting  Secretary. 

[FR  Doc  88-21203  Filed  9-15-88;  6:45  am) 
eiUING  CODC  e7i7-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3447-9I 

California  State  Motor  Vehicle 
Pollution  Control  Standards: 
Amendments  Within  the  Scope  of 
Previous  Waivers  of  Federal 
Preemption;  Summary  of 
Determination 

AGENCY:  Einvironmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  scope  of  waiver  of 
Federal  preemption. 

SUMMARY:  The  California  Air  Resources 
Board  (CARB)  has  notified  EPA  that  it 
has  adopted  amendments  to  ils  exhaust 
emission  standards  and  test  procedures 
for  1981  and  subsequent  model-year 
passenger  cars,  light-duty  trucks  |0-3999 
lbs.  equivalent  inertia  weight  |EIW)]. 
and  medium-duty  vehicles  10-3999  EIW]. 
I  find  these  amendments  to  be  within 
the  scope  of  pre\'ious  waivers  of  Federal 
preemption  granted  to  California  for  its 
exhaust  emission  standards  and  test 
procedures  for  passenger  cars,  light-duty 
trucks  and  medium-duty  vehicles. 
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date:  Any  obiections  to  the  rindings  m 
this  notice  must  be  Rled  by  October  17. 
1988.  Upon  receipt  of  any  timely 
objection.  EPA  will  consider  scheduling 
a  public  hearing  !o  reconsider  these 
findings  in  a  subsequent  Federal 
Register  notice. 

ADDRESSES:  /\ny  objection  to  the 
findlnss  in  this  notice  should  be  filed 
with  Mr-  Charles  N-  Freed.  Director. 
Manufacturers  Operations  Division 
(EN-340F1.  L'-S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington.  DC  20460. 

Copies  of  the  California  amendments 
3t  issue  in  this  notice,  a  decision 
document  containing  an  explanation  of 
EP.\'s  determination  and  documents 
used  in  arriving  at  this  determination 
are  available  for  public  inspection 
during  normal  working  hours  (8:00  a.m. 
to  3:30  p.m.)  at  the  Environmental 
Protection  Agency.  Central  Docket 
Section.  (Docket  EN-88-07).  Room  4 
South.  Washington  Information  Center. 
401  M  Street.  SW..  Washington,  DC 
20460.  Copies  of  the  decision  document 
can  be  obtained  from  EPA's 
Manufacturers  Operations  Division  by 
contacting  Ms.  Leila  Holmes  Cook  as 
noted  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lt^iU  Hnlxes  Cook.  Attomey/Advisor. 
Manufacturers  Operations  Division 
(EN-340F).  U.S.  Environmental 
Protection  Agency,  Washington.  DC 
20460.  [20.^1  Mi2-2S2iJ. 
SUPPtEMENTARY  INFORMATION:  I  have 

determined  that  CARB'a  amendments 
are  within  the  scope  of  waivers  of 
Federal  preemption  previously  granted 
pursuant  to  section  209(b)  of  the  Clean 
Air  Act.  as  amended  (Act). '  Since  the 
1978  Federal  certification  lest 
procedures  were  adopted  by  the 
California  Air  Resources  Board  (C.^RB) 
in  1978.  EPA  has  promulgated  changes 
to  its  certificdiiun  provisions  for  tight- 
duty  vehicles.  CARB's  changes  formally 
adopt,  with  certain  modifications, 
various  EPA  changes  to  Federal 
certification  test  procedures  made  by 
EPA  in  order  to  reduce  manufacturer 
coats  and  administrative  burdens.  These 
amendments  relate  to: 


'  EPA  h^ia  prtfviouiily  issued  waivers  of 
preemption  for  Caltfgrnia's  19BS  and  sutiaiKiuvnl 
model  year  liRh'-duiy  and  medium  duly  vehicle 
die«fl  partiC'ilati*  t^missum  aldnddrds  |4S  FR  188S7 
[M«y  X  19b4||  and  other  emission))  8tand«rd9  for 
1BB3  and  sutiMquenl  model  ytar  li^hl-duty  vehiclea. 
(See  51  FR  22858  Hune  23. 1986).  48  i-T*  1537  (lanuary 
13. 1963):  47  FR  lOTS  (lanuary  a.  1982):  46  FR  36237 
(July  14. 1981 ):  45  FR  77500  (November  24.  13801;  45 
FK  >4M2  i.Atitfiist  14, 1980),  45  FR  12291  (February 
25  :*«JI  44  FK  lH6ftO  IJuly  2.  1979):  43  FR  32182  (July 
25  19731  43  FR  :»615  ijuiy  Itt  ISTiJI.  43  FR  25729 
(Me  14.  1976),  43  FR  15490  lApnl  U  1>I78J,  and  43 
FR  ia29  (January  12.1978) 


(1)  A  change  which  expands  the 
definition  of  an  engine  family: 

(2)  Continued  approval  by  the  CARB 
Executive  Officer  of  running  changes 
and  field  fixes: 

(3)  Expansion  of  the  mileage  limitation 
for  "zero-miles"  for  durability  testing; 

(4)  Specifications  for  fuel  {octane  and 
lead  content)  used  in  certification 
testing; 

[5]  Allowance  of  the  omission  of 
installation  of  certain  optional 
equipment  on  test  vehicles; 

(6)  Reduction  of  manufacturers* 
reporting  burden  by  allowing 
manufacturers  not  to  report  the 
existence  of  a  durability  test  vehicle 
which  may  not  ultimately  be  used  for 
certification  purposes; 

(7)  Allowance  of  the  use  of  assigned 
deterioration  factors  (DFs|  for  low 
sales  volume  engine  families; 

(a)  For  durability  vehicles,  requiring  the 
use  of  the  data  outlier  identification 
procedure  and  specifying  the 
condition  associated  with  performing 
multiple  tests  at  a  test  point,  rather 
than  requiring  that  4.000  miles  be 
accumulated  on  the  test  vehicle: 
(9)  Revision  of  the  high  altitude 
requirements  to  update  them  and 
dllow  the  use  of  Federal  lest  data  to 
show  compliance. 
In  addition.  CARB  has  adopted  the 
Federal  anti-lampering  {parameter 
adjustment)  regulations  which  presently 
regulate  the  mechanisms  for  idle  air/fuel 
mixture  and  the  choke  operation  system. 
CARB  has  also  adopted  the  Federal 
alternative  durability  program  which 
allows  manufacturers  to  base  OFs  on  a 
group  of  engine  families  instead  of 
individual  engine  famihes.  Finally,  a 
number  of  minor  administrative  chanyf  s 
not  listed  above  are  included  in  the 
amendments. 

These  changes  do  not  undermine 
California's  determination  that  its 
standards,  in  the  aggregate,  arc  at  lea -: 
as  protective  as  Federal  standards. 
Further,  the  amendments  do  not  cause- 
any  inconsistency  with  section  202(8)  of 
the  Act  and  raise  no  new  issues 
regarding  previous  waivers.  A  full 
explanation  of  my  determination  is 
contained  in  a  decision  document  which 
may  be  obtained  as  noted  above. 

Since  these  amendments  are  within 
the  scope  of  previous  waivers,  a  public 
hearing  to  consider  them  is  not 
necessary.  However,  if  any  party  asserts 
an  objection  to  these  findings  within  30 
days  of  the  date  of  publication  of  this 
notice.  EPA  will  consider  holding  a 
public  hearing  to  provide  interested 
persons  an  opportunity  to  present 
testimony  and  evidence  to  show  that 
there  are  issues  to  be  addressed  through 


a  section  209(b)  waiver  determination 
and  that  EPA  should  reconsider  its 
findings.  Otherwise,  these  findings  shall 
become  final  at  the  expiration  of  this  30- 
day  period. 

My  decision  will  affect  not  only 
persons  in  California  but  also  the 
manufacturers  located  outside  the  Slate 
who  must  comply  with  California's 
requirements  in  order  to  sell  motor 
vehicles  in  California.  For  this  reason, 
EPA  hereby  determines  and  finds, 
pursuant  to  section  307(b)  of  Ihb  Act, 
that  this  decision  is  of  nationwide  scope 
and  effect. 

This  action  Is  not  a  rule  as  defined  by 
section  1(a)  of  Executive  Order  12291.  46 
FR  13193  (February  19, 1981).  Therefore, 
it  is  exempt  from  review  by  the  Office  of 
Management  and  Budget  as  required  for 
rules  and  regulations  by  Executive 
Order  12291.  Additionally,  a  Regulatory 
Impact  Analysis  is  not  being  prepared 
under  Executive  Order  12291  for  this 
"within  the  scope"  determination  since 
it  is  not  a  rule. 

Also,  this  action  is  not  a  "rule"  as 
defined  in  the  Regulatory  Flexibility  Act. 
5  use.  fjOl  et  seq.  Therefore.  EPA  has 
not  prepared  a  supporting  regulatory 
flexibility  analysis  addressing  the 
impact  of  this  action  on  small  business 
entities. 

Dated:  September  6. 1968. 
Don  R.  day. 

AvUng  Assistant  Admtnislrator  for  Air  and 

Rudiatiitn. 

(PR  Doc  Sa-?1163  Filed  9-15-66:  6:45  amj 

eiLLINQ  cooc  eUfr-»-H 


[FRL-3447-B] 

California  State  Mctor  Vehicle 
Pollution  Control  Standards: 
Arnf?ndments  Wittiln  the  Scope  ot 
Previous  Waivers  of  Federal 
Preemption;  Summary  of 
Determination 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  scope  of  waiver  of 
federal  preemption. 

summary:  The  California  Air  Resources 
Board  (CARB)  has  notified  EPA  that  it 
has  adopted  amendments  to  its  exhaust 
and  evaporative  emission  standards  and 
test  procedures  applicable  to  1988  and 
subsequent  model  year  motorcycles. 
EPA  finds  these  amendments  to  be 
within  the  scope  of  previous  waivers  of 
Federal  preemptions  granted  to 
California  for  its  molocycle  exhaust  and 
evaporative  emissions  standards  and 
accompanying  enforcement  procedures. 
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DATES:  Any  objections  to  the  findings  in 
this  notice  must  be  filed  by  October  17. 
1968.  Otherwise,  at  the  expiration  of  this 
30-day  period,  these  findings  will 
become  final.  Upon  receipt  of  any  timely 
objection.  EPA  will  consider  scheduling 
a  public  hearing  to  reconsider  these 
findings  in  a  subsequent  Federal 
Register  Notice. 

addresses:  Any  objection  to  the 
findings  in  this  notice  should  be  filed 
with  Mr.  Charles  N.  Freed.  Director, 
Manufacturers  Operations  Division  (En- 
340F).  U.S  Environmental  Protection 
Agency.  401  M  Street.  SW..  Washington, 
DC  20460. 

Copies  of  the  California  amendments 
at  issue  in  this  notice,  a  decision 
document  containing  an  explanation  of 
EPA's  determination  and  documents 
used  in  arriving  at  this  determination 
are  availabe  for  public  inspection  during 
normal  working  hours  (8:00  a.m.  to  3:00 
p.m.)  at  the  Enviommental  Protection 
Agency.  Central  Docket  Section,  (Docket 
E.N-8S-05)  Room  4  South,  Washington 
Information  Center,  401  M  Street.  SW.. 
Washington.  DC  20460.  Copies  of  the 
decision  document  can  be  obtained  from 
EPA's  Manufacturers  Operations 
Division  by  contacting  Ms.  Baxter  as 
noted  below. 

FOR  FURTHER  INFORMATIOM  COKTACT! 
loan  S.  Baxter.  .Mtorney/Advisor. 
Manufacturers  Operations  Division 
(EN-34flF).  U.S.  Environmental 
Protection  Agcncv.  Washington.  DC 
20460.  (202)  382-2522. 
SUPPICMENTARY  INFORMATIOfC:  EPA  has 

determined  that  CARBs  amendments 
are  within  the  scope  of  waivers  of 
Federal  preemption  previously  granted 
pursuant  to  section  209(b)  of  the  Clean 
Air  Act,  as  amended  (Act).*  Specifically. 


>  EPA  has  prevttnuly  issued  waivers  or 
preemption  for  Catlfoniia'B  exhaust  emiuion 
slantlarda  and  lesl  procedure*  for  1S78  and 
sutMcquent  model  year  roolorcyde*.  41  FR  44209 
(October  7.  lS7fi)  and  43  FR  906  (January  S,  1978). 
FI'A  ban  ronfirnif  d  thai  n  subsequent  ameodmenl  lo 
ihe  hydrocarbon  (HC)  exhaust  standard  wbidi 
relaxed  the  Blandard  tor  certain  snail  volume 
mHnufar.turen  for  the  1982  model  year  was  within 
the  8COp«  of  Ihe  previously -granted  waivers  47  FR 
23301  (May  27. 1»eZ|.  EPA  has  also  pn^viously 
waived  FederaJ  preemption  for  California's 
evaporative  emission  itandards  and  lesl  procedunti 
for  1963  and  subsequent  model  year  roolorcyctes.  47 
ims  (lanoary  8, 1982)  When  CARB  subsequently 
amended  the  teal  procedures  lo  allow  the  use  of 
i>rnch  testing  to  detennine  evaporabve  emissions 
durabkhty  for  iBflS  and  subsequent  model  year 
molorcydea.  EPA  confinned  that  thoee  changes 
were  wilhm  the  scope  of  (he  previously-granted 
weiver  47  FR  ^3204  [May  27. 1982).  EPA  has  also 
previously  waived  Federal  preemption  lo  permit 
California  lo  enforce  its  motorcycle  fill  ptpe  and  fuel 
lank  opening  specifications  42  FK  15C3  (January  7. 
1977J  EPA  sutwcquenlJy  reconsiderd  the 
specifications  In  light  of  CAKD's  issuance  of 
Executive  Order  C-70-1S-E  acd  afDimed  the 
previously  granted  waiver.  47  FR  7306  [Fet>ruary  IS. 


the  amendments  to  Cahfomias  esdiausl 
emission  standards  and  test  procedures: 

1.  More  closely  align  California's 
exhaust  emission  test  procedures  with 
Federal  procedures; 

2.  Specify  the  test  to  be  used  in 
applying  the  optional  outlier 
identification  procedure,  namely,  the 
"Calculation  of  l-Statistic  for 
Deterioration  Data  Outlier  Test" 
promulgated  by  CARB  in  December 
1976; 

3.  Eliminate  the  requirement  for 
durability  testing  under  certain 
circumstances;  and 

A.  Clarify  that  California's  corporate 
average  standards  for  hydrocarbon  (HCl 
emissions  are  still  applicable  to  Class  III 
motorcycles  not vsith standing  the 
Federal  HC  exhaust  emission  standard 
contained  in  the  incorporated  Federal 
regulations. 

The  amendments  to  California's 
evaporative  emission  standards  and  lest 
procedures  also  codify  the  exemption 
from  (he  fill  pipe  and  fuel  tank  opening 
specifications  motorcycles  equipped 
with  evaporative  emission  control 
systems  certified  at  0.2  grams  per  test 
(gpt)  or  more  b^-low  the  applicable 
evaporative  emissions  standard 
contained  in  CARB  Executive  Order  G- 
70-16-E.  dated  )ui>  3. 1980. 

These  amendments  do  not  undermine 
California's  detemunation  that  its 
standards,  in  the  aggregate,  are  at  least 
as  protective  as  Federal  standards,  htp. 
not  inconsistent  with  section  202(a|  of 
the  Act  and  raise  no  new  issues 
regarding  previous  waivers  of  Federal 
preemption.  Thus,  these  amendments 
are  within  the  scope  of  previous  waiver 
determinations.  A  full  explanabon  of 
Ei'A's  determination  is  contamed  in  a 
decision  document  which  may  be 
obtained  from  EPA  as  noted  above. 

Since  these  amendments  are  within 
the  scope  of  previous  waivers,  a  public 
hearing  to  consider  them  is  not 
necessary.  However,  if  any  party  asserts 
an  objection  lo  these  findings  by 
October  17, 1988  EPA  will  consider 
holding  a  public  hearing  to  provide 
interested  persons  an  opportunity  (o 
present  testimony  and  evidence  to  show 
that  there  are  issues  lo  be  addressed 
through  a  secition  209(b|  waiver 
determination  and  that  EPA  should 
reconsider  its  findings.  Otherwise,  these 
findings  shall  become  final  at  (he 
expiration  of  this  30-day  period. 

"This  decision  will  affect  not  only 
persons  in  California  but  also  the 


1982)  EPA  also  granted  a  waiver  for  CARB 
amendments  which  established  Inlcnm  evaporative 
emission  standards  and  new  exhaust  emission 
corporale  average  standards  for  Class  UI 
molurcydes.  &3  FR  6185  (March  1. 1968). 


manufacturers  located  outside  the  State 
who  must  comply  with  California's 
requirements  in  order  to  sell  motor 
vehicles  in  California.  For  this  reason. 
EPA  hereby  determinates  and  finds, 
pursuant  to  section  307(bJ  of  (he  Act 
that  this  decision  is  of  nationwide  scope 
and  effect 

This  action  is  not  a  rule  as  defined  by 
section  1(a)  of  Executive  Order  12291,  46 
FR  13193  (February  19. 1981).  Therefore, 
it  is  exempt  from  review  by  the  Office  of 
Management  and  Budget  as  required  for 
rules  and  regulations  by  Executive 
Order  12291.  Additionally,  a  Regulatory 
Impact  Analysis  is  not  being  prepared 
under  Executive  Order  122ffl  for  this 
"within  the  scope"  determination  since 
it  is  not  a  rule. 

This  action  is  also  not  a  rule  as 
defined  in  the  Regulatory  Flexibility  Ad. 
5  U.S.C.  601  et  seq.  Therefore.  EPA  has 
not  prepared  a  supporting  regulatory 
flexibility  analysis  addressing  the 
impact  of  this  action  on  small  business 
entities. 

Dated:  September  8, 1368. 
Dan  R.  Clay, 

Acnng  Assistant  AdministatorforAirond 

Radiation. 

[FR  Doc  88-21164  Filed  9-15-88:  8:45  am] 
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lER-FnL-3448-71 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  29,  1988  through 
Septemtwr  2,  1988  pursuant  lo  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(21(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
ActiWties  at  (202)  382-5074. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (ElSs)  was  pubfished  in  FR 
dated  April  22, 19B8  (53  FR  13318). 

Draf(  EISs 

EHPNo.:  D-GSA-F8im2-n.  Rating 
LO,  Chicago  Dovmlown  Federal  Office 
Building  Construction.  Implementation. 
Cook,  DuPuge.  Lake.  Kane,  Will  and 
McHenry  Counties.  IL 

Summary:  EPA  has  no  objections  to 
the  project  as  proposed. 

ERPSc:  D-NTS-L6n75-AK,  Rating 
EC2,  Noatak  National  Preser\e, 
Wilderness  Recommendation. 
Designation  or  Nondesignetion,  AK. 
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Summary:  EPA  is  concerned  about  the 
adverse  impacts  to  the  endangered 
humpback  whale.  The  final  EIS  needs  to 
address  how  the  NTS  plans  to 
implement  and  enforce  regulations  to 
control  vessel  use  and  traffic  in  order  to 
protect  the  whales. 

ERPNo.:  D-OSM-I01072-MT.  Ratmg 
EC2.  Peabody  Big  Sky  Coal  Mine-Area  B 
Expanded  Operations  Project.  Plan 
Approval.  Lee  Coulee  Drainage. 
Rosebud  County.  MT. 

Summary:  EPA  is  concerned  that  the 
discussion  of  the  cumulative  impacts  of 
degraded  water  for  future  land  use  is 
insufficient  and  mconsistent  The 
impacts  of  multiple  potential  mining 
developments  need  to  be  more  roughly 
analyzed.  Further,  additional  discussion 
of  monitoring  plans  and  economic 
impacts  to  recreational  resources  need 
to  be  included. 

ERPNo.:  D-SCS-I31020-CO.  RaUng  3. 
McElmo  Creek  Unit  Salinity  Control 
Study.  Onfann  Irrigation  Improvements. 
Funding  and  Implementation. 
Montezuma  County,  CO. 

Summary:  EPA's  major  concern  is  that 
this  document  inadequately  addresses 
the  projected  loss  of  1670  acres  of 
wetlands.  EPA  found  insufficient 
information  on  wetland  types,  location, 
values,  direction  and  opportunities  for 
mitigation,  and  monitoring/evaluation 
plans.  Impacts  on  State  water  quality 
standards  should  also  be  addressed  in 
more  detail.  EPA  recommends  that  a 
supplemental  or  revised  draft  EIS  be 
prepared  and  made  available  for  public 
comment. 

EHPXo  :  DS~SFW-L64fl27-AK.  Rating 
LO.  Becharof  National  Wildlife  Refuge 
Management  Plan.  Wilderness 
Recommendations.  Designation  or 
Nondesignation.  AK. 

Summary-  EPA  has  no  objections  to 
the  proposed  project  as  described. 

EHP\'o.:  DS-SFW-L64028-AK.  Ratmg 
LO,  Alaska  Peninsula  National  Wildlife 
Refuge  Management  Plan,  Wilderness 
Recommendcilions,  Desigalion  or 
N'ondesignation,  AK. 

Summary-  EPA  has  no  objections  to 
the  proposed  prn|ect  as  described  in  this 
document. 

ERP  No.:  D-UAF-A10061-00,  Rating 
"2.  Peacekeeper  Rail  Garrison 
Deployment  Program,  Implementation. 
F.E.  Warren  AFB.  WY:  Barksdale  AFB. 
LA;  Dyess  AFB.  TX:  Fairchild  ATO.  WA; 
Minot  AFB,  ND;  Eaker  (formerly 
BIytheville)  AFB.  AR;  Grand  Forks  AFB. 
ND:  Littie  Rock  AFB,  AR;  Malmstrom 
AFB.  MT:  Whiteman  AFB,  MO  and 
Wurtamith  AFB.  MI. 

Summary:  EPA  is  concerned  dboul  a 
number  of  sites  which  involve  impacts 
to  wetlands.  EPA  recommended  that 
these  impacts  be  mitigated  or  avoided 


by  selecting  sites  at  which  there  would 
be  no  wetland  impacts. 

Final  EISs 

ERPNo.:  F-BLM-j65n:M)0,  Billmgs 
Resource  Area.  Wilderness  Study  Areas 
(WSAs'l  Wilderness  Recommendalinns. 
Designation  or  Nondesignation,  Twin 
Coulee,  Pryor  Mountain.  Brunt  Timber 
Canyon  and  Big  Horn  Tack -On  WSAs', 
Miles  City  District.  Golden  Valley  and 
Carbon  Counties.  MT  and  Big  Horn 
County.  WY, 

Summary:  EPA  is  concerned  that 
there  is  insufficient  information  in  this 
document  concerning  mitigation  of 
potential  impacts  under  the  proposed  No 
Wilderness  AJtemative  for  the  Twin 
Coulee  WSA.  Without  appropriate 
mitigation,  the  activities  anticipated  m 
this  alternative  may  result  in  increased 
erosion  and  non-point  pollution. 

ERPNo-:  F-COE-l'^-WlS-.N'D.  Baldhill 
Dam  and  Lake  Ashtabula  Reservoir. 
Dam  Safety  Protection  Plan. 
Implementation,  Sheycnne  River.  Valley 
City.  Barnes  County.  ND. 

Summary:  EPA  agrees  that  the  project 
as  proposed  can  achieve  the  desired 
flood  control,  recreation  use  capability. 
and  dam  safety  assurance  with  minimal 
negative  environmental  impacts. 

ERPNo:  F-COF^K36091-CA.  Coyote 
and  Berryessa  Creeks  Flood  Control 
PUn.  Implementation.  Cities  of  San  Jose 
and  Milpitas.  Santa  Clara  County,  CA. 

Summary:  EPA  expressed  ongoing 
concerns  that  the  proposed  flood  control 
project  doe"  .lot  appear  to  comply  with 
Section  404  of  the  U.S.  Clean  Water  Act 
because  tess-damagmg  practicable 
alternatives  to  the  proposed  project 
exist,  and  that  the  fisheries  mitigation 
plan  is  inadequate.  EPA  asked  that  the 
Corps'  Record  of  Decision  mcorporate  a 
number  of  provisions  to  protect  riparian 
habitats  and  condition. 

Regulations 

ERPNo.:  R-CGD-A55m4-00,  33  CFR 
Pdrts  126.  154. 155,  156;  Hazardous 
Materials  Pollution  Prevention;  Notice  of 
Proposed  Rulemaking  153  t-'R  22118). 

Summary  Review  of  the  proposed 
rulemaking  wus  completed  and  the 
proposed  rules  found  to  be  satisfacton.' 
No  formal  comments  were  sent  to  the 
agency. 

ERP  No.:  R~FHC'A05462-00.  18  CFR 
Parts  4  and  W — Hydroehctic 
Rehcensing  Regulation  Under  the 
Federal  Power  Act. 

Summary:  EPA  is  concerned  that  (he 
propost^d  iulc3  will  limit  the  impact 
analysis  in  an  application  for  relicensing 
to  only  existing  and  proposed  flows. 
When  many  of  these  pnijects  were 
initially  licensed  in  the  mid  IBOO's.  little 
consideration  was  given  to 


environmental  protection.  EPA  is 
concerned  that  if  FERC  identifies 
existing  flows  as  the  baseline, 
improvements  in  water  quality  that 
would  result  from  increased  flow  will 
not  be  properly  considered  m  setting 
minimum  flow  levels  for  relicensed 
projects 

Dated,  September  13,  1988. 
William  D.  DickersoD, 

Deputy  Dirt*rt:.<r.  Office  of  Federal  Activities. 
[FR  Doc  88-21223  Filed  9-15-88;  8:45  am) 
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[ER-Fm.-3448-81 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 

Activities.  General  Information  (202) 

382-5076  or  (202}  382-5075. 
Availability  of  Environmental  Impact 

Statements  Filed  September  5.  1988 

Through  September  9. 1986  Pursuant  to 

40  CFR  1506.9. 

EIS  No.  860295.  Draft.  DLM.  NM.  White 
Sands  Resource  Management  Plan, 
McGregor  Range.  Implementation. 
Otero  County.  NM,  Due:  January  3. 
1989,  Contact:  Robert  Alexander  (505) 
525-6228. 

EIS  No.  880296,  FSuppI,  SFW,  AK,  Kenai 
National  Wildlife  Refuge 
Comprehensive  Conservation 
Management  Plan.  Wilderness 
Recommendations.  Designation  or 
Nondesignation,  Kenai  Peninsula 
Borough.  AK.  Due:  October  17. 1968. 
Contact:  William  Knauer  (907)  786- 
3399. 

EIS  No.  680297,  Draft.  COE.  IL,  Liverpool 
Village  Flood  Control  Project, 
Implementation,  Illinois  River.  Fulton 
County.  IL.  Due:  October  31.  1968. 
Contact:  Ron  Klump  (307)  788-6361. 

EIS  No.  680298,  Final.  FHW.  N),  US  206 
(Section  5)  Improvement.  CR-5ie  to 
Routes  US  202,  NJ-28  and  US  206 
Intersection/  Somerville  Circle. 
Implementation.  Funding  and  404 
Permit.  Somerset  County.  N).  Due: 
October  17. 1988.  Contact;  Andreas 
Fekete  (609)  530-2624, 

EIS  No.  880299,  Final.  NOA.  ATL.  MXG. 
Atlantic,  Gulf  and  Caribbean 
Exclusive  Economic  Zones  (EEZ) 
Billfish  Fishery  Management  Plan, 
While  and  Blue  Marlm.  Sailfish  and 
the  Longbill  Spearfish, 
Implementation.  Due:  October  17, 
1988,  Contact;  Dr.  Joseph  Angelovic 
(813)893-3141. 

EIS  No.  680300.  Draft.  EPA.  AS.  Tutuila 
Island  Offshore  Ocean  Disposal  Site 
Designation  for  Fish  Cannery  Waste. 
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AS.  Due:  October  31,  1988.  Contact: 
Patrick  Cotter  (4151  474-0257. 

EIS  No.  880301.  Draft.  EPA.  LA.  Houma 
Navigation  Canal.  Ocean  Dredged 
Material  Disposal  Site  Designation. 
Terrebone  Pansh.  LA,  Due;  October 
31. 1988.  Contact:  Norm  Thomas  (214) 
655-2260. 

EIS  No.  880302,  Draft,  AFS.  CA.  Grider 
Fire  Recovery  Project.  1987  August 
thru  October  Grider/Lake  Fire 
Resource  Management  Plan.  Klamath 
National  Forest.  Siskiyou  County.  CA, 
Due;  October  31. 1988.  Contact:  Robert 
Rice  (916)  642-6131. 

Amended  Notices 

EIS  No.  880232.  Draft.  DOE.  CA. 
Lawrence  Livermore  National 
Laboratory,  Nonactive.  Mixed  and 
Radioactive  Waste  Decontamination 
and  Waste  Treatment  Facility. 
Construction  and  Operation, 
Implementation.  Alameda  County, 
CA,  Due:  October  18.  1986.  Contact: 
William  Holman  (415)  273-6370. 
Published  FR  7-22-88— Review  period 
extended- 

EIS  No.  880246.  FSuppI,  AFS.  OR.  WA. 
CA.  Northwest  Regional  Guide, 
Northern  Spotted  Owl  Habitat 
Management  Standards  and 
Guidehnes.  Updated  and  Additional 
Research,  OR.  WA  and  CA.  Due: 
September  30.  1988,  Contact:  Larry 
Fellows  [503)  221-4923.  Published  FR 
8-1 2-88~Re view  period  extended. 

EIS  No,  680292.  Draft.  BLM.  San  Rafael 
Resource  Area.  Land  and  Resource 
Management  Plan.  Implementation, 
Emery  County,  UT.  Due:  December  7. 
1966.  Contact:  |im  Dryden  (801)  637- 
4584.  Published  FR  9-9-88— Incorrect 
Bureau,  published  as  AFS. 
Dated:  September  13. 1988. 

WilUam  O-  Dickersoo, 

Deputy  Director  Office  of  Federal  Activities. 

[h'K  Doc.  88-21222  Filed  9-15-88;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Westwind  Radio  Co.  et  ai.; 
Applications  for  New  FM  Stations 

1.  The  commission  has  before  it  the 


following  groups  of  mutually  exclusive 
applications  for  new  FM  stations: 


Applicant.  Cttyand 
State 


A-  Mr   Vincent 
Bosquez  d/b/e 
Westwtnd  Radio 
Co    Twemyntne 
Palms,  CA 

0  tAofongo  Basm 
Broadcasting 
Corp,  Twfentymne 
Paims.  CA. 

C.  Courtney  L 
Flatau.  Twentynwie 
Palms,  CA. 


BPH-8  7031  IMF 


BPH-870310MG 

(Disrmsaad 

Praviousty) 


Issue  Heading  and  Applicant 

1.  Air  Hazard — A 

2.  Comparative — Both 

3.  Ultimate— Both 


Applicaol  C%  and 

Stale 

Fie  No. 

MM 

Oodu) 
No. 

A  unda  Adams. 

Mount  vemon.  »0 
8  Tim  Canlroll, 

Mount  vemon.  MO. 

BPH-e61126MB 
BPH-861186MZ 

8».391 

Issue  Heading  and  Applicant 

1.  Air  Hazard — B 

2.  Comparative — A,B 

3.  Ulliinale— AJ 

m. 


Applicani.  Oty  and 
State 

File  No. 

MM 

Oodiet 
No. 

A.  Randall  S. 

eF«-870«29MT 

ea-396 

Wanit)«9. 

Spnngfield.  n 

B  Stepnen  D 

BPH.«70630MT 

Tartienton, 

C  Spnngliold  FM 

BF.H.«7070tMU 

Ljfflrtad 

PsftnarstHp. 

SptngflnldFL 

0  ClurtaaA. 

BPH-e70701MY 

McCture. 

Spnngtield,  FL 

Issue  Heading  and  Applicant 

1.  Air  Hazard — A 

2.  Alien  Control — B 

2.  Comparative— A.aC.D 

3.  Ultimat-— A  P  CJ) 


IV. 


Apphcam.  CJTy  and 
State 

Fie  No 

MM 

Doefcet 
Ho 

A.  Jon  A,  i  Connie 

BPH-a70925Me 

88-39S 

C  Hi*^  db.'B  J&C 

BfoaocastmQ  Co , 

Wndsor  VA 

6.  Tidewater 

BPM-e70B26MA 

Broadcasting. 

Wtf»cl«x  VA- 

C.  Roben  h 

BPH-87092eMB 

Cai;tf>en  jf  and 

Josepn  A  Booth 

d/bva  JH 

Communications 

Windsor   VA 

D  Amencar  (ndian 

BPH-e70928MC 

Broadcasting 

Group   inc 

W.nosor    VA 

E-  Radio  f  rar*iin 

Ljmrted 

Parinersfup, 

Mntteor.  VA. 

Issue  Heading  and  Applicant 
1.  Comparative— A.B.C.D.E 
2  UlUmate— A.B,C.D.E 


Applicant.  City  and 
Stale 

FilBNo. 

MM 

Docket 
No 

A.  Obver  Ketey  and 

BPH-8  70821  MB 

66-401 

Mary  Ann  KeHey, 

Jomt  Tenants  with 

theRigWof 

S*^vivDrw«i. 

^^olar^v^lle.  T> 

B  Vai-Jo 

BPH-B70627MD 

CofTwnunicaixyis 

Inc ,  Kotanvitle  ix. 

C  Marma  Jean 

BPH-«70e27UM 

SoHTvan  fwtanvilie 

TX 

D.  Comancfw  Gap 

9PH-870827MP 

Wire»ess  fnc 

^^ola^Tv^lle.  tx. 

E  Texas  FM  Umilod 

BPH-870627MZ 

Partnership, 

Noianvilte,  TX 

F   Capfwom 

aPH-870827NK 

Broadcasting 

Company,  Inc., 

f4oianviHe,  TX. 

Notanviile.  TX. 

Issue  Heading  and  Applicant 

1.  Air  Hazard— D,G 

2.  Comparalive— A.B.C.D.E.F.C 

3.  Ultimaie-A,B.C.D.E.F.G 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in 
consolidated  proceedings  upon  the 
issues  listed  above  for  each  proceeding. 
The  text  of  each  of  these  issues  has 
been  standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
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headings  at  51  FR  19347.  May  29.  19a6. 
The  letter  shown  before  each  applicant  s 
name,  above,  is  used  to  signify  whether 
the  issue  in  question  applies  to  that 
particular  apphcant. 

3-  Non-standardized  issues  in  these 
proceedings,  are  set  forth  in  an 
Appendix  to  this  Notice  A  copy  of  the 
complete  HDO's  in  these  proceedings 
are  available  for  inspection  and  copying 
durmg  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  SW-.  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duphcatmg 
contractor,  International  Transcnption 
Services.  Inc.,  2100  M  Street  NW.. 
Washington.  DC  20037  [Telephone  (202) 
857-3800). 
W.  |aD  Gay. 

A^iasiart  Chief.  Audio  Services  Diviaiott. 
Mass  Media  Bureau- 

|FR  Doc.  88-21U5  Filed  9-15-68;  8:45  am] 
BIUJMG  CODE  «712-01<H 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Aoency  Information  Collection 
SutHTirtted  to  the  Office  of 
Management  and  Budget  for 
Dearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
use.  Chapter 35). 
Type.'  Extension  of  3067-0189 
fjUe:  State/Local  Exercise  Data 
Abstract  The  State/local  Exercise 
Annex  of  the  CCA  contains  reporting 
requirements  for  exercises 
documented  on  States'  Five  Year 
Exercise  Plan.  This  form  serves  to 
confirm  their  projected  activities  and 
document  valuable  evaluation  data 
which  may  indicate  the  need  for 
remedial  actions.  The  form  also 
assists  mdicating  the  state  of  national 
preparedness. 
Type  of  Respondents:  State  or  local 

governments 
Estimate  of  Total  Annual  Reporting  and 

Recordkeeping  Burden:  960 
Surrber  of  respondents:  3.200 
EstjmaCed  A  veroge  Burden  Hours  Per 

Response:  .3  hours 
Frequency  o^ Response:  Quarterly 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Unda  Shiley,  [202]  646-2624.  500 
C  Street.  SW.,  Washington,  DC  20472. 


Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducina  this  burden,  tn 
the  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Francine  Picouiu 
(302!  395-7231.  Office  of  Management 
and  Budget,  3235  NEOa  Washington. 
DC  20503  within  two  weeks  of  this 
notice. 

Dated,  September  9. 1988. 

Wesley  C  Moortt. 

Director  Office  of  Administrative  Support 
iFR  D(K.  8e-?llM  Filed  9-15-«  8:45  araj 
BILUMO  CODE  t7tMll-» 


Board  of  VIsnors  for  the  National  Fire 
Academy;  Open  Meeting 

In  accordance  with  secliun  101a)(2}  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  committee  meetmg: 

Name:  Board  of  Visitors  for  the  National 
Fire  Academy 

Dates  of  Meeting:  October  16-ia  1988 
Place:  National  Emergency  Training 

Center.  G  Bldg..  2nd  Floor  Conference 

Room.  Emmitsburg,  MD  21727 
Time: 

October  16 — 2:00  p.m.  to  5:00  p.m. 

October  17—9:00  a.m.  to  5:00  p.m. 

October  18—9:00  ajn.  to  12:00  m. 
Proposed  Agenda:  Old  Business.  New 

Business;  Board  of  Visitors  Visitation 

to  National  Fire  Academy  Classes  and 

Facilities  Survey 

The  meeting  will  be  open  to  the  public 
with  seating  available  on  a  first-come, 
first -serve  basis.  Members  of  the  general 
public  who  plan  to  attend  the  meeting 
should  contact  the  Office  of  the 
Superintendent  National  Fire  Academy. 
Office  of  Training.  16825  South  Seton 
Avenue.  Emmitsburg.  Mar>land  21727 
(telephone  number,  301-447-1123)  on  or 
before  Ocluber  7,  1988 

Mmutes  of  the  meeting  will  be 
prepared  by  the  Board  and  will  be 
available  for  public  viewing  m  the 
Director's  Office.  Office  of  traming, 
Federal  Emergency  Management 
Agency,  5(X)  C  Street  SW.,  Washington. 
DC  20472.  Copies  of  the  minutes  will  be 
available  upon  request  30  days  after  the 
meeting. 

Dated;  September  2, 1988. 
Robert  H.  VoUand, 
Acting  Director.  Office  of  Training. 
[FR  Doc.  88-21135  Filed  ft-15-88:  8:45  ami 

aiLUNG  COOC  «71fr-2l-« 


FEOCRAL  HOWE  tOAN  BANK  BOARD 

American  Savlnot  and  Loan 
Association  Stocktoa  CA; 
Appolntm«nt  of  Receiver 

Notice  ii  hereby  given  that  pursuant 
to  the  authonty  coniamed  in 
•  406(c)(l}(B]|i)(l]  of  the  National 
Housing  Acl  n  VS.C.  1729(cHl)(B)(iKI) 
(1982).  the  Federal  Home  Loan  Bank 
Board  duly  app*jinted  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
American  Savings  and  Loan 
Association.  Stockton.  CaUfomia  on 
Septembers.  1988. 

Dated  Sfptti-mbtT  12,  1988. 
Nadioe  Y.  Washington. 
Ahsistanl  Secretary. 

|FR  Doc-  88-23149  Filed  9-15-88:  8:45  ami 
BIUWO  CODE  •7M-01<a 


{No.  AC-7371 

Blue  Ctiip  Savings  Association 
Cincinnati,  OH;  FKLBB  No.  5472;  Final 
Action;  Approval  of  Conversion 
Application 

D^n-  Sfptpnit-erB.  ti+M- 

Nctice  is  hereby  given  that  on  August 
18.  1988,  the  Office  of  the  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Blue  Chip  Siavings  Assoaation. 
Cincinnati,  Ohio  for  permission  to 
convert  to  the  stock  form  of 
organizatiun.  Copies  of  tfie  application 
are  available  fur  inspection  at  the  Office 
of  the  Secretariat  at  the  Federal  Home 
Loan  Bank  Board.  1700  G  Street.  N'W,. 
Washington,  DC  20552  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Cincinnati,  2000 
Atrium  UL  221  E.  4th  Street,  Cinunnali. 
Ohio. 

By  the  Federal  Honie  Loan  Bank  Board. 
Nadlne  Y.  Washington. 

Assistant  Secretary- 

(FK  Doc  Sft-ZllSO  Filed  9-15-88:  8:45  am) 


INo.  AC-73ai 

First  Federal  Savtr>gs  and  Loan 
Association  of  Osceola  County  St 
Cloud,  PL;  FHLBB  No.  3259;  Final 
Action;  Approval  of  Conversion 
Application 

Date:  September  13.  1988. 
Notice  is  hereby  given  that  on 
September  6. 1988.  the  Office  of  the 


Federal  RegUter  /  Vol.  53.  No.  180  /  Ftiday.  September  16.  1988  /  Notices 


36121 


General  Counsel  of  the  Federal  Home 
I.oan  Bank  Board,  acting  pursuant  to  the 
authonty  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  First  Federal  Savings  and 
Loan  Association  of  Osceola  County.  St. 
Cloud.  Florida,  for  permission  to  convert 
to  the  stock  form  of  organization.  Copies 
of  the  application  are  available  for 
inspection  at  the  Office  of  the 
Secretariat  al  the  Federal  Home  Loan 
Bank  Board.  1700  G  Street.  NW  . 
Washington.  DC  20552.  and  al  the  Office 
of  the  Supervisory  Agent  al  the  Federal 
i  lome  Loan  Bank  of  Atlanta,  1475 
Peachtree  Street.  NE..  Atlanta.  Georgia 
30309. 

By  the  Fedtjral  Home  Loan  Bank  Board. 
Nadioe  Y.  Washinglon, 
Ass/stant  Secretary- 

[FR  Doc.  88-21151  Filed  9-15-88;  8:45  ami 
siuMG  COOC  erm-oi-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Acl  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commis.sion  regarding  a  pending 
agreement. 

Agreement  No.:  204-010064-016. 

Title:  U.S.  Gulf/Colombia  Equal 
Access  Agreement- 

Parties: 

Lykes  Bros.  Steamship  Co..  Inc. 

Crowley  Caribbean  Transport 

New  York  Navigation  Company,  Inc. 

Dock  Express  Contractors,  Inc. 

Flota  Mercante  Grancolombiana,  S.A. 

CTMT.  Inc. 

Synopsis:  The  proposed  modification 
would  add  Maryland  Ship,  Incorporated, 
as  a  party  to  the  agreement.  The  parties 
have  requested  a  shortened  review 
period. 

Agreement  No.:  204-01 0066-01 4. 

Title:  United  Slates  Atlantic  & 
Pacific/Colombia  Equal  Access 
Agreement. 


Parties: 

Flota  Mercante  Grancolombiana,  S.A. 

CTMT.  Inc. 

Crowley  Caribbean  Transport.  Inc. 

Lykes  Bros.  Steamship  Co.,  Inc. 

United  States  Lines 

Synopsis:  The  proposed  modification 
would  delete  United  States  Lines  and 
add  Marvland  Ship.  Incorporated,  as  a 
party  to  the  agreement.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  202-010636-048. 
TitJe:  U.S.  Atlantic-North  Europe 
Conference. 
Parties: 

Atlantic  Container  Line.  B.V. 
Orient  Overseas  Container  Line  (UK] 

Ltd. 
Hapag-Uoyd  AG 
Sea-Land  Service.  Inc. 
A.P  Moller-Maersk  Line 
Gulf  Container  Une  (GCL),  B.V. 
P&O  Containers  ffFL)  Limited 
Compagnie  Generale  Maritime  (CGM) 
Nedlloyd  Lijnen.  B.V. 

Synopsis:  The  proposed  modification 
would  further  clarify  the  rules 
applicable  to  ser\'ice  contracts  with 
respect  to  terminal  handling  and 
container  8er\'ice  charges  m  connection 
with  easlbound  shipments  from  or  via 
U.S.  ports. 

Agreement  No.:  202-010833-015. 

Tit/e:  Eurocorde-I. 

Parties: 

North  Europe-U.S.  Atlantic 
Conference 

U.S.  Atlantic-North  Europe 
Conference 

Polish  Ocean  Lines 

American  Transport  Lines,  Inc. 

Topgallant  Group.  Inc. 

South  Atlantic  Cargo  Shipping  N.V. 

Mediterranean  Shipping  Co.,  S-A. 

Orient  Overseas  Container  Une  (UK) 
Ltd. 

Lykes  Bros.  Steamship  Co..  Inc. 

Synopsis:  The  proposed  modification 
would  further  clarify  the  rules 
applicable  to  service  contracts  with 
respect  to  terminal  handling  and 
container  service  charges  in  connection 
with  easlbound  shipments  from  or  via 
U.S.  ports. 

By  Order  of  the  Federal  Maritime 

Commission. 

foieph  C  Polking. 

Secretary. 

Daled:  September  13,  1988. 
IFR  Doc  88-21183  Filed  9-15-88:  8:45  am] 

BILUMG  CODC  1730-0 1-11 


Survey  of  Shippers 

The  Federal  Maritime  Commission 

recently  sent  surveys  to  shippers 
seeking  their  views  as  to  the  impact  of 
the  Shipping  Act  of  1384.  46  USC  app. 
1701  €t  seq.  (■■1964  Acf),  The  sur\'ey  is 
being  conducted  as  pari  of  a  five-year 
study  mandated  in  section  18  of  the  1964 
Act  which  directed  the  Federal 
Maritime  Commission  to  "collect  and 
analyze  information  concerning  the 
impact  of  this  Act  upon  the  international 
ocean  shipping  industrv,"'  and  lo  present 
its  findings  to  an  Advisor\'  Commission 
on  Conference  in  Ocean  Shipping,  to  be 
convened  five  and  one-half  years  after 
enactment  of  the  1964  Acl.  The  surveys 
are  the  third  in  a  series  to  be  distributed 
on  an  annual  basis  through  1989. 

The  Federal  Mantime  Commission 
would  like  its  8ur\'ey  to  have  the  widest 
possible  distribution.  All  interested 
shippers  who  have  not  received  a  copy 
of  the  survey  are  urged  lo  contact: 
Emesl  L  Worden:  Bureau  of  EU;onomic 
Analysis;  Federal  Maritime  Commission; 
1100  L  Street.  NW.;  Washington.  DC 
20573;  telephone  (202)  523-5870. 
loseph  C  Poking, 
Secretory. 

[FR  Doc  88-21114  Filed  9-15-88:  8:45  am] 
BIUJNG  COOC  C730-01-H 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Telecommunications  Privacy 
Advisory  Committee;  Meeting 

Notice  IS  hereby  given  that  the 
General  Ser^'ices  Administration's 
(GSA's)  Federal  Telecommunications 
Privacy  Advisor>'  Commitlee  will  meet 
on  September  23. 1988.  from  8:30  a.m.  lo 
4:00  p.m.  in  Room  7511  of  the  GSA 
Regional  Office  Building.  7th  and  D 
Streets.  SW..  Washington.  DC.  The 
agenda  will  include  presentations  and 
discussions  of  the  following:  Telephone 
systems  operations.  Freedom  of 
Information  Act.  Privacy  Act.  auditors 
and  investigators  use  of  call  detail 
records  (CDR),  financial  officers  use  of 
CDR.  and  telecommunications  managers 
use  of  CDR. 

The  meeting  will  be  open  to  the 
public. 

Fewer  than  fifteen  days  notice  of  this 
meeting  is  being  provided  due  to 
scheduling  difficulties. 

Questions  regarding  this  meeting 
should  be  directed  to  John  J.  Landers. 
(202)  523-5308. 
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Dated,  Sfp^ember  7  1988- 
[ohn  |.  Laoden. 

Dirfictor  Office  of  Administration. 
/r^o.-maaiw  Resources  Management  Service. 
IFR  Doc.  88-21197  Filed  9-15-a&  8:45  am] 

BltUHG  COOC  I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

OMice  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Dnpartment  of  Health 
and  Human  Services  IhHS)  publishes  a 
hsl  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  September  9. 
1988. 

Public  Health  Services 

(Call  Reports  aearance  Office  aOS-245-21t» 
for  copies  of  package) 

1.  Cancer  Information  Service  (CIS) 
Call  Record  ForTn-O925~020e— The  CIS 
provides  the  general  public,  cancer 
patients  and  (heir  families,  and  health 
professionals  with  the  latest  information 
on  cancer.  This  Held  evaluation  involves 
asking  a  sample  of  CIS  users  7 
questions,  including  5  demographics. 
The  resulting  information  will  be 
reviewed  by  local  and  national  project 
management  to  monitor  program 
progress  and  report  findings  in  the 
professional  literature.  Respondents: 
individuals  or  households:  Number  of 
Rrrspondenls:  35.562;  Frequency  of 
Response:  On  occasion;  Estimated 
Annual  Burden:  14S  hours 

2.  Avoidable  Mortality  from  Cancer  in 
Black  Populations — New — Cancer 
Screening  In'ervention  in  Black  Women 
in  an  Inner-City  Community — A  lay 
health  worker  delivered  cervical  and 
breast  cancer  education  program  will  be 
assessed  using  in-person  interviews  pre 
and  post  intervention.  The  data  gathered 
will  help  guide  the  National  Cancer 
Institute's  National  Cancer  Prevention 
and  Control  program  and  provide 
needed  information  to  assess  the 
effectiveness  of  lay  health  worker 
delivered  cervical  and  breast  cancer 
educational  programs  in  the  black 
female  population  which  is 
di.spruportionately  effected  by  these 
cancers.  Respondents:  Individuals  or 
households;  Number  of  Respondents: 
4ri7:  Frequency  of  Response:  Single  Time 


collection.  Estimated  Annual  Burden: 
384  hours 

3  National  Health  Service  Corp..  Slate 
Loan  Repayment  &  Special  Repayment 
ProgTHm— New — Information  will  be 
collected  from  Loan  Repayment  f*ro«ram 
(LRP)  participants  to  determine  appruvtil 
of  tax  liability  benefits  and  for  approval 
of  deferment  and  waiver  requests. 
States  applying  for  LRP  will  submit 
mformation  to  asSLst  in  awarding  grants 
under  this  program.  Respondents: 
Individuals  or  households,  Stale  or  local 
wovernments;  Number  of  Respondents: 
Bt),  Frequency  of  Response:  On  occasion; 
Estimated  Annual  Burden:  1.460  hours. 

4.  Quick  Response  Survey  on  Drug 
Abuse — Feasibility  Study — New — Data 
will  be  collected  liy  use  of  an  approved 
Quick  Response  telephone  survey 
methodology  to  study  the  feasibility  of 
collecting  drug  abuse  data  (marijuana 
and  cocaine)  via  a  telephone 
mechanism.  The  information  will  be 
collected  utilizing  the  same  questions  as 
in  the  1988  National  Household  Survey 
on  Drug  Abuse  conducted  during  the 
same  time  period.  The  study  will  look  at 
three  areas;  response  rate. 
comparability,  and  coverage.  If  found 
feasible,  this  mechanism  will  be  used  to 
update  prevalence  data  in  years  other 
than  when  the  National  Survey  is 
conducted.  Respondents:  Individuals  or 
households;  Numbr  of  Respondents: 
3.000;  Frequency  of  Response:  1; 
Estimated  Annual  Burden:  600  hours. 

5.  National  Library  of  Medicine 
Regulations— 0925-0276— The  National 
Library  of  Medicine  needs  information 
collected  in  order  to  provide  mandated 
access  to  National  Library  of  Medicine 
facilities,  collections,  and  resources  to 
the  public  and  health  science 
professionals  in  the  most  equitable  and 
efficient  manner.  Respondents: 
Individuals  or  households,  State  and 
local  governments.  Businesses  or  other 
for-profit.  Federal  agencies  or 
employees.  Non-profit  institutions,  Small 
businesses  or  organizations:  Number  of 
Respondents:  1;  Frequency  of  Response: 
Annually;  Estimated  Annual  Burden:  l 
hour. 

6.  Involuntary  C^ild  and  Spousal 
Support  Allotments;  Public  Health 
Service  Commissioned  Personnel- 
0937-0123 — Information  required  to 
obtain  involuntary  child  and  spousal 
support  allotments  owed  by  active-duty 
members  of  the  Commissioned  Corps  of 
the  Public  Health  Service.  Respondents: 
Individuals  or  households;  Number  of 
Respondents:  1;  Frequency  of  Response: 
1;  Estimated  Annual  Burden:  1  hour. 


Health  Care  rinancing  Administration 

ICall  Reports  Clearance  Officer  1301)  966- 
208a  for  copiw  of  packajie) 

1.  Annual  Survey  of  Independent 
Prepaid  and  Self  Insured  Health  Plans— 
0938-0249— This  date  is  necessary  to 
determine  ihe  number  of  persons 
receiving  various  forms  of  health 
benefits,  the  coverage  and  benefit 
expenditures,  and  enrollment  data  of 
independent  health  plana.  Respondents: 
Non-profit  Institutions.  Small  Businesses 
or  organizations:  Number  of 
Respondents:  725;  Frequency  of 
Response:  1;  Estimated  Annual  Burden; 
344  hours. 

Human  Development  Services 

(Call  Reports  Clearance  Officer  202-472-4415 

for  copies  of  packa^) 

1.  Annual  Program  Performance 
Report — Developmental  Disabilities— 
0980-0172— The  DD  Assistance  and  Bill 
of  Rights  Act  Amendments  of  1987, 
Section  107(a|  require  that  States  funded 
under  Part  B  submit  to  the  Secretary,  in 
a  format  prescribed  by  the  Secretary,  an 
annual  report  of  activities  and 
accomplishments  which  arc  to  be  used 
to  prepare  Ihe  Secretary's  Annual 
Report  to  Congress,  the  President,  and 
Ihe  National  Council  on  the 
Handicapped-  Respondents:  Slate  or 
Local  governments:  Number  of 
Respondents:  55:  Frequency  of 
Response:  1;  Estimated  Annual  Burden: 
4.400  hours.  As  mentioned  above,  copies 
of  the  information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 
PHS:  (202)  245-2100 
HCW:  1301)  966-2068 
FSA:  (202)  245-0652 
SSA:  (301)  965-4149 
OS:  (202)  245-6511 
0//DS.  (202)  472-4415 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building.  Room  3208.  Washington, 
DC  20503,  ATTN:  Shannah  Koss- 
McCallam. 

Date;  September  12. 19BS. 
lames  V.  Oberthaler. 

Deputy  Assistant  Secretary  for  Informatian 
Resources  Management. 
|FR  Doc.  88-21148  Filed  9-15-88;  6:46  am) 
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National  Institutes  of  Heatth 

National  Heart  Lung,  and  Blood 
Institute;  Clinical  Trials  Review 
Convnittee;  Meeting 

I*un,uanl  to  Pub.  L  92-463  notice  is 
hert-by  given  of  the  meeting  of  the 
Clinical  Trials  Review  Committee. 
N'.itional  Heart  Lung,  and  Blood 
liu.Iiture,  October  24-25.  1988,  at  the 
Twin  Bridges  Marriott,  333  Jefferson 
Davis  Highway.  Arlington.  Virginia 
22202. 

The  meeting  will  be  open  to  the  public 
on  October  24,  from  8:00  ajn.  to 
approximately  9:00  a.m.  to  discuss 
administrative  details  and  to  hear  a 
report  concerning  the  current  status  of 
the  National  Heart  Lung,  and  Blood 
Institute.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  to  sections  552b(c)t4)  and 
5.')2b{cKe).  Title  5.  VSC  and  section 
10(dl  of  Pub.  L.  92-463.  the  meeting  will 
be  closed  to  the  public  on  October  24 
from  approximately  9:00  a.m  to  leces.s, 
and  from  8  a.m..  lo  adjourmenl  on 
October  25,  for  the  review,  discussion. 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
mdividuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personel  privacy. 

Ms.  Terry  Bellicha.  Chief. 
Communications  and  Public  Information 
Branch.  National  Heart.  Lung,  and  Blood 
Institute,  Building  31.  Room  4A-21, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20B92.  (301)  496-4236.  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  Committee  members. 

Dr.  David  M.  Monsees,  Jr.,  Contracts, 
Clinical  Trials  and  Training  Review 
Section,  Division  of  Extramural  AITairs. 
National  Heart.  Lung,  and  Blood 
Institute.  Westwood  Building.  Room 
550B.  Bethesda.  Maryland  20892.  (301) 
496-7361,  will  furnish  substantive 
program  information. 
(Catalog  of  Federal  Domeslic  AsBislance 
Program  Nos.  13  837,  Heart  and  Vascular 
Diseaiieg  Researth:  13  836,  Lung  DiBeas::s 
Research;  13,839.  Blood  Diseases  and 
Rewurces  Research,  Nehonal  InsUlule  of 
Heahh.) 

Dated:  Seplember  1.  1988, 
Bfltty  |.  Beveridge. 

Committee  Management  Officer.  NIH. 
fFR  Doc.  88-21170  Filed  9-15-«B:  8:45  am) 
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National  Hsart,  Lung,  and  Blood 
Institute;  National  Heart,  Lung,  and 
Blood  Advisory  Council  and  Its 
Research  Subcommittee  and  Training 
Subconmiittee;  Meeting 

Pursuant  lo  Pub.  L  92-163.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Heart.  Lung,  and  Blood 
Advisory  Council.  National  Heart.  Lung, 
and  Blood  Institule,  October  13-14.  1988. 
National  Institutes  of  Health,  9000 
Rockville  Pike.  Building  31.  Conference 
Room  10.  Bethesda.  Maryland  20892  In 
addition,  the  Research  Subcommittee 
and  the  Training  Subcommittee  of  the 
above  Council  will  meet  on  October.  12; 
the  Research  Subcommittee  at  1  p.m.  in 
Building  31,  Conference  Room  9  and  the 
Training  Subcommittee  at  8  p.m.  in 
Building  31,  Conference  Room  10. 

The  Council  meeting  will  be  open  to 
Ihe  public  on  October  13  from  9  a.m.  to 
approximately  3:30  p.m.  for  discussion  of 
program  pohcies  and  issues.  Attendance 
by  the  public  is  limited  to  space 
avaiable. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b|c)(4)  and 
552blcJ(G).  Title  5,  U.S.C.  section  lOld) 
of  Pub.  L.  92-463,  the  Council  meeting 
will  be  closed  to  the  public  from 
approximately  3:30  p.m.  on  October  13 
to  adjournment  on  October  14  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  The 
meeting  of  the  Research  Subcommittee 
and  the  Training  Subcommittee  of  the 
above  Council  on  October  12.  will  be 
closed  from  1  p.m.  and  8  p.m.. 
respectively,  to  adjoummeni  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications. 
These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  materiaL  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  persona)  privacy- 
Ms.  Terry  Bellicha.  Chief. 
Communcations  and  Public  Information 
Branch.  National  Heart.  Lung,  and  Blood 
Institute.  Building  31.  Room  4A21, 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892.  (301)  496-4236.  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  Council  members. 

Ms.  Arlene  Zimmerman.  Executive 
Secretary.  National  HearL  Lung,  and 
Blood  Advisory  Council.  Westwood 
Building.  Room  7A-15.  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892.  (301)  496-7548.  will  furnish 
substantive  program  information. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos- 13.837,  Heart  and  Vascular 


Diseases  Resi'arch:  1j  838-  Lu.^}^  Diseases 
Research:  and  13.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Heallh.) 

Dated:  Si-ptember  1,  1988 
Bett>- 1.  Bcveridge, 

Committee  Manogemer.i  Officer.  NIH. 
[FR  Doc.  88-21168  Filed  9-15-88,  8:45  am] 
BltUNG  COOe  414(Mlt-N 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Allergy  and 
Clinical  Immunology  Subcommittee  of 
the  Allergy.  Immunology,  and 
Transplantation  Research  Committee; 
Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Allergy  and  Clinical  Immunology 
Subcommittee  of  the  Allergy. 
Immunology,  and  Transplantation 
Research  Committee.  National  Institute 
of  Allergy  and  Infectious  Diseases,  on 
October  11-12,  1988.  at  the  Bethesda 
MarriotlHoteL  5151  Pooks  Hill  Road. 
Bethesda.  Maryland  20814. 

The  meeting  will  be  open  lo  the  public 
from  8:30  a.m.  to  9:40  a.m.  on  October  11 
to  discuss  administrative  details  relating 
to  committee  business  and  for  program 
review.  Attendance  by  the  public  will  bp 
limited  to  space  available.  In 
accordance  with  the  provisions  set  forth 
in  sections  552b{c)(4)  and  552b|c)(6). 
Title  5.  U.S.C.  and  section  10(d)  of  Pub. 
L  92-463,  the  meetmg  of  the  Allergy  and 
Clinical  Immunology  Subcommittee  will 
be  closed  to  the  public  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications  and  contract 
proposals  from  9:40  a.m.  until  recess  on 
October  11.  and  from  8:30  a.m.  unli! 
adjournment  on  October  12.  These 
applications,  proposals,  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms  Patricia  Randall.  Office  of 
Research  Reporting  and  Public 
Response.  National  Institute  of  Allergy 
and  Infectious  Diseases.  Building  31. 
Room  7A32.  National  Institutes  of 
Heallh.  Bethesda.  Mar\'land  20892. 
telephone  (301-496-5717).  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  commmittee  members  upon  request. 

Dr.  Nirmal  K.  Das,  Executive 
Secretary,  Allergy,  Immunology  and 
Transplanation  Research  Committee, 
NIAID,  NIH.  Westwood  Building.  Room 


331:^4 
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rA03.  Bclhesda.  Maryland  20892. 
telephone  (301-496-7966],  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13,855.  Pharmacological 
Scitnces:  13.856.  Microbiology  and  Infectious 
Diseases  Research.  National  Institutes  of 
Hefilth) 

Dated:  September  1. 1988. 
Betty  |.  Beveridge, 

Commitree  Management  Officer.  NIH. 
[FR  Doc  88-21 167  Filed  9-15-«8;  8:45  am) 
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National  Institute  of  Dental  Research; 

Special  Grants  Review  Committee: 
Meeting 

Pursuant  to  P-jb.  L.  92-163.  notice  is 
hereby  given  of  the  meeting  of  the 
Special  Grants  Review  Committee. 
National  Institute  of  Dental  Research. 
October  18-19. 1988.  to  be  held  in  the 
National  Institutes  of  Health.  Building 
31.  The  Committee  will  meet  in 
Conference  Room  4.  "A"  Wing,  on 
October  18.  and  in  Conference  Room  9. 
■  C"  VVmg.  on  October  19.  The  meeting 
will  be  open  to  the  public  from  9  a.m.  to 
y  30  am  on  October  18.  for  general 
discussions,  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)[4]  and 
552b[c)(6).  Tutle  5.  U.S.C.  and  section 
10(d)  of  Pub.  L.  92-463,  the  meeting  will 
be  closed  to  the  public  on  October  18 
from  9:30  a.m.  to  recess  and  on  October 
19  from  9  a.m.  to  adjournment  for  the 
review,  discussion  and  evaluation  of 


individual  grant  applications.  The 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Rose  Mane  Petrucelli,  Executive 
Secretary,  NIDR  Special  Grants  Review 
Committee.  NIH.  Westwood  Building. 
Room  519.  Bethesda.  MD  20892 
(telephone  301/496-7658).  will  provide  a 
summary  of  the  meeting,  roster  of 
committee  members  and  substantive 
program  information  upon  request. 
(Catalog  of  Federal  E)omestic  Assistance 
Program  Nos.  13.121— Diseases  of  the  Teelh 
and  Supporting  Tissues:  Cartes  and 
Resiorative  Materials;  Penodontal  and  Soft 
Tissue  Diseases;  13-122 — Disorders  of 
Stnicture,  Function,  and  Behavior 
Craniofacial  Anomalies.  Pain  Control,  and 
Behavioral  Studies:  13-645— Dental  Research 
Institute:  National  Institutes  of  Health) 

Dated:  September  1. 1988. 
Betty  |.  Beveridge. 

Commntee  Management  Officer.  NIH. 
[FR  Doc.  88-21169  Filed  9-15-88;  B:4S  ami 
BlUJ**0  COOe  4140-Ot-ll 


Division  of  Research  Grants;  Meetings 

l*ursuanl  to  Pub  L  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
following  study  sections  for  September 
through  November  1988,  and  the 
individuals  from  whom  summaries  of 
meetings  and  rosters  of  committee 
members  may  be  obtained. 


These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  study  section  business  for 
approximately  one  hour  at  the  beginning 
of  the  first  session  of  the  first  day  of  the 
meeting.  Attendance  by  the  public  will 
be  limited  to  space  available.  These 
meetings  will  be  closed  thereafter  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6j. 
Title  5.  use.  and  section  10(d)  of  Pub. 
L  92-463,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

The  Office  of  Committee 
Management.  Division  of  Research 
Grants.  Westwood  Building,  .National 
Institutes  of  Health.  Bethesda,  Maryland 
20892,  telephone  301  ^96-75. "M  will 
furnish  summanes  of  the  meetings  and 
rosters  of  committee  members 
Substantive  program  information  may 
be  obtained  from  each  executive 
secretary  whose  name,  room  number, 
dnd  telephone  number  are  listed  below 
each  study  section.  Since  it  is  necessary 
to  schedule  study  section  meetings 
months  in  advance,  it  is  suggested  that 
anyone  planning  to  attend  a  meeting 
contacl  the  executive  secretary  to 
confirm  the  e.Kact  date,  time  and 
location.  All  times  are  a.m.  unless 
otherwise  specified. 


Study  section 


Allergy  ary]  immunology 

O    EuQCfiG  Zimmecfnan,  flm    320    Te(    30t- 
496-7380. 
Sacterwogy  a<^  Mycology— i 

Df   Timotny  J   Henry.  Rm  304.  Tel   301-496- 
7340. 
BacfefKJtogy  and  Mycolofly— 2: 

Dr   Wrtlam  Branche,  Jr.  Rm    306    Tel    301- 
496-7682 
Be'^avoral  Medicioe 

Of  Joan  Rmeohoitse,  Rm  438   Tel  301-496- 
7*09 
B-xriemicai  Enoocnnokjgv 

Df    Mnrriael  Knechl,  Rm    226    T©t    30 1 -496- 
7430 
5'Ocr^mistrv— 1 

>    Adoiprtus  P    ToHvef    Rm    3i8B,  Tgi    301- 
496-7516 
BicchemistTV — ? 

O   Alex  Liacouras,  Rm    3'8A,  'ei    301-496- 
7517 
Bio-Orgamc  and  Natural  Products  Chemisffy 

Dr     Mictiael   Bogers.    Rm     5.    Tel     301-496- 
7107, 
B-opfiystcai  Chemistry 

Df    John  B    WoW.  Rm.  2368.  Te»    301-496- 
7070 


Septemt}er -November  19 
meebrsjs 


Oct  5-7 

Oct  10-12- 
Oct  26-29 
Oct  13-15  . 
Del  20-22 

— do 


Location 


HoWJay  Inn   B«inesOa,  MD 

Ramada  inn.  Bethesda.  MO 

HoiWay  'nn.  Georgetown.  DC 

Omnt  Georgetown  Motel  Wasfongiorv  DC 

Ramada  mn.  Betrtesda,  MO 

Westoart  Hotel.  Artr*glon,  VA. 

HoMay  Inn.  Georgetown.  DC. 

HoSday  Inn   B«jtn«sda.  MO. 

"n*  Cartyte  Surtes.  Wasrw^gton.  DC. 
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Seplemoer-Novenibe'  19^ 
meetings 


Locdion 


Oct  24-26, 
Od  5-7 


Oct  17-19.. 
do...,. 


Oct  19-21  . 

Od  12-14.. 

do 


Nov  3-4.. 


Bio-Psychology 

Or   A   Kerth  Murray.  Rm   220.  Tel   301-496-     Oct  J-«- 
70588. 
Cardiovascular  and  PulnKXtarv 

Or   Gordon  L   JoTmson    Rr-,    439A.  Tet    301-     Oct  5-7_ 
496-7316 
CardKivasculaf  and  Renal 

Or   Rosemary  Moms.  Rm    321,  Tet   301-496- 
7901 
CaHular  Biotogy  arx)  Pnysotogy— 1 

Dr    Gerald  GreenTKXise.  Rm.  336.  Tel    301- 
496-7396 
CelMar  Bioiogy  and  Ptiyiiology— 2: 

Dr   Gerlwd  Ehrenspeck,  Rm    304,  Tel   301- 
496-7681 
CherT»ctf  Pathology 

Or    Edrrwnd  Copeland,   Rm    353,   Te*,  301- 
49&-7078 
Diagnosbc  Racftology: 

Dr    Camanne  Wmgate,  Rm    219B,  Tel    301- 
40&-7650 
Endocnnology: 

Or  Marry  8f0*e.  Rm.  333.  Tel  301-496-7346 
EptdernUogy  and  Oiaanw  Control— 1: 

Or.  Sooia  Kim.  Rm,  20X.  Tel.  301-496-7246  . 
EpKtemiotogy  arxl  Osease  Conlrol— 2 

Or    Horace  Stiles,   Rm.   340,   Tel.   301-496- 
7248 
Expenmental  Cardiovascular  Soencss: 

Dr-  Richard  PeaDody.  Rm  234,  Tel.  301-496-  '  Sept  25-27 

7940  I 

ExpenrT>ental  lmrrHjr>oiogv: 

Dr   Catben  Laing,  Rm.  2228.  Tol    301-496-  |  Oct  12-14...,. „ 

7238 
Experwnentai  Therapeutics— 1 

Dr    Moms  Keisey.   Rm    221.  Tel    301-496-     Oct  24-26.. 
7839 
Expermentai  Therapeutics— 2: 

Dr   Marca  Utwack.  Rm   2A03,  Tel   301-496- 
B846 
Expeomental  Vwotogy 

Dr  Garrett  V   Keeter  Rm  206.  Tel  301-496- 
7474 
General  Medicine  A-1 

Dr    H»old   Davidson.   Rm.   354A.   Tel    301- 
496-7797. 
General  Mediane  A-2: 

Or   Oonna  J   Dean.  Rm   354B.  Tel   301-496- 
7140, 
General  Medicine  B 

Dr  Daniel  McDonald.  Rm   322.  Tet  301-496- 
7730, 
Gerwtics: 

Dr   David  Remondim.  Rm.  349.  Tel  301-496- 
7271. 
Hearing  Research 

Dr   Joseph  K^nm.  Rm.  1A03,  Tet    301-496- 
7494 
Hematotogy— 1 

Or  ClwV  turn,  Rm  355A,  Tel  301-496-7508  . 
Henrialology— 2 

Dr   Joel  Solomon.  Rm    355B.  Tel    301-496- 
7506. 
Human  Developmeni  and  Aging — 1: 

Or    Teresa  Levitin,   Rm    303,  Tel    301-496- 
7025 
Human  Oeveloprrvent  and  Aging— 2 

Df    Lou®  Qualrano,  Rm    305,  Tel    30l-«96- 
7640. 
Human  Development  and  Aging— 3 

Dr    Anrta   Soslek,    Rm    303A.   Tel    301-496- 
9403  1 

Human  Embryology  and  Development 

Dr    ArttuiT  rioversland,  Rm    319A,  Tel    301-  1  Oct,  20-21 
496-7597. 
lmmurx>t>*Ok>gy:  I 

Dr,  William  Stylos    Rm   222A.  Tel   301-496-  ,  Oct  12-1-i. 
7780  [ 

ImmundogicaJ  Soences:  I 

Dr   Anita  Weinblatl.  Rm   233A,  Tel  301-496-  i  Oct-  11-13.. 
7179  I 


Oct  17-18...- 
Ocl.  19-21 


do 

Ort  5-7 

Oct  13-15.. 
Oct  26-28 ,. 

Oct  20-22  - 

Oct   19-21  .. 


Oct   19-21  — - 


8  JO 
8:30 

8:30 
MO 
8:30 
8:00 

8:30 

8:00 
8:30 
8:30 

8:00 
8:00 


8:30 

8.-00 

9:00 

8:30 

8:00 
8:00 

9:00 

8:30 

8:30 

8:30 

8:30 

8:30 


Rama(}«  nn   BetnesOa.  MD. 

Crow^  Piara   R<x*v*e   MO 

Holiday  inn,  Bethesda  WD 

Conference  flm  B119  Federal  Building  Bethesda.  MO 

Holiday  Inn.  Bethesda,  MD 

Holiday  Inn.  Bethesda.  MO 

Weslin  Hotel,  Washington  DC 

Ttie  Regef>cy,  Shrewsbury.  MA 

Sheraton  International  ConIefer>ce  Center  Reston.  VA. 

Sheraton  international  Conterervce  Center,  Reston.  VA. 

Univeraty  of  CalflOfnia  San  Ffanosco.  CA 

Holiday  Inn.  Georgetown.  DC. 

Hohday  Inn.  Chevy  Chase.  MD 

Room  9,  BIdg.  31C,  Bethesda.  MD 

Room  8,  BIdg.  31C,  Bethesda.  MD 

Howard  Johnson  Plaza  Hotel  fWellinglon),  Washington,  DC. 

Room  6,  BIdg  31C,  Bethesda,  MD 

Woodtin  Suites.  Gailhersburg,  MD. 

Room  6  Bidg.  3iC.  Bethesda.  MD 

Omni  Shoreham  Hotel.  Washington.  IX 

Hyatt  Regency  Hotel,  Bethesda.  MD 
Ramada  inn,  Bethesda.  MD 

Howard  Johnson  Plaza  Hotel  (Wellington).  Washirvgton,  DC. 

Omrx  Georgetown  Motel.  \Vash.fKiton,  DC 

Uartxiry  House  Georgetown.  DC. 

Hobday  inn,  Georgetown.  DC 

HoHdav  [nn  Bethesda  MD. 

Do 
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Septe^T>t)ef-^»ovefT^Def  l 
meetmgs 


Mammaiian  Genetics 

Dr    Jefry   Roberts.    Rrr- 


349     Te<     30 1 -496-     Oct  2Ct-22 - 


MedtcinaJ  Cbemistry" 

I>   Ronaid  DubCKS.  Rm   5,  Te(   301-496-7107 
Metatx3*ic  Pathology 

Dt   Mafcel.na  Dowers,  Rm   435,  Tel   301-496- 
525' 
Meta[x>iism 

!>    Kns^  "nsfir^aa  Rm    339A.  Tai    30 ' -496- 
7091 
Me  ta  HoOtoclTefTi  is  try 

&■   Edward  Zapolstu,  Rm   3i0,  Te(    301-496- 
7733 
Mic'otxaJ  PTiysto'ogy  and  Genetics—' 

O   Martin  Slater,  Rm   238.  Tei   301-496-7183 
MicroDial  PhysKJtogy  and  Genetics — 2 

Or     Gefatd    LxWel,    Rm     357,    T&i     301-496- 
7130 
Wciecular  and  Cellulaf  3'oo'^S'cs 

0    Patrtcia  Jost   Rm    236A,   Tei    301-496- 
7060 
Molecular  Bology 

0  Zain  ADedtn,  Rm  328,  T9I  301-496-7830.. 
MctecuiAf  Cyto'ogv 

Dr   Ramesn  Nayak,  Rm,  2338.  Tel   301-496- 
7'.19 
Neurological  Sciences — 1 

Dr    AJ'en   C     Sioolmiller     Rm    4378,   Tel    301- 
436-7279 
Neurological  S<:iences — 2 

>  Siepnen  GoOel,  Rm    1A05,  Tel    301-496- 
8808 

Neu'otogy  A 

>  Catnerne  WxKJ&ury,  Rm    303A,  Te^    301- 
496-7506 

Neurology  3-' 

O    Jo    Ann    McConneil     Rm     152.    Tel.    301- 
496-7846 
Neufciogy  B-2 

>  Herrr\an  Teitelbaum,    Rm     152,    Tel    301- 
496-7422 

Neurology  C 

Df    Kenneth    NewrocK.   Rm.    232,    Tei    301- 
496-5591 
Nursing  Rasearcr^ 

Dr    Geftnjde  McFafand,  Rm    AI8,  Tel    30'- 
496-0558 
Nutrtton  I 

Of  Aj  Uon  Wu,  flm.  204.  Te<  301-496-7i?8  ....  ' 
Oat  Sotogy  arx3  Mediane — '  I 

Dr    J    Terrell  *^of1e(d,  Rm    325,  Tef    3C*-^96-  ' 
73-9 
'Ofai  Biology  arxj  Medicine— 2 

>  J    Terrell  HoHekJ.  Rm    325    Tel    301-496- 
7B18 

Orthopedics  arxJ  MusculosKeietat' 

Dr     lleen    Slewart    Rm     350,    Tei     30' -496- 
7581 
PathODiochomistry- 

Df  Jchn  Mathis,  Rm.  A26,  Tel    301-496-7820 

Pathology  a  j 

Df    John    L    Meyer    Rm    337,    Tel     301-496-  ■ 

7305  I 

Pathology  B  1 

Dt  Jerroid  Pried.  Rm.  352,  Tei  301-^96-7244 
Pharmaco»ogy 

Or    JosepT    Kaiser,    Rm    206,    Tej     301^96- 
7408 
Physical  Bochemistry- 

Dr    Gopa   RaKhii.   Rm    216B    Tei    301-496- 
7120 
Physotogical  Chermstry- 

Dr   Stantey  Bunrxjs.  Rm    3398    T*    301-496- 
7837 
Physiotogy- 

Dr    MtchaeJ  A    Lang.  Rm.  209,  T91    301-496- 
7978 

Radiation 

Dr    John  ZimOncK,  Rm.  219A.  Te<    301-496- 

7073 


Oct  26-28.. 
Oct  23-28.. 

Oct.  27-28.. 

Oct.  20-22 ,., 

Oct.  26-28 ,. 
Oct  11-13,- 


Ocl  13-15- 
Oct  6-8 


Oct  19-21 .. 
Oct  11-13.. 
Oct  20-22.. 
Oct  11-14  ._ 
Oct  25-28  - 
Oct  19-21  ... 
Oct  4-5 


Oct,  17-19.. 
Oct    17-20., 

Oct  3-6 

Oct.  12-14,. 

Oct  19-21.. 
Oct  18-21  .. 

Oct  19-21,., 
Oct  19-20  .. 

Oct  17-19... 


Od.  20-22 ,.™ 

Oa  i2-i4._„ 

Oct.  24-27  __ 


9:00 
6:00 


8,30 
8:30 


8:30 
8:30 


8:00 
8:30 


8:30 
6:30 

8:30 

8:30 

6:30 

8:30 

8:30 
8:30 

8:30 

8:00 

6:30 

8:30 


Room  10,  BkJg  3iC,  Bethesda,  MD 

Holktay  Inn,  Georgetown.  (X 
Htgh  Hampton  inn.  Cashi^s.  NC 

HDMay  Inn,  Sethesda.  MD 

Omni  Georgetown  Molel,  Wasnmgton,  t3C 

Ho*KJay  Inn.  Betfiesda.  MD. 
Do. 

Gowmof's  House,  Wajjhington.  DC. 

Howard  Johnson  Pla/a  Hole*  (Weltingion)  Washington,  Da 
Hamada  inn.  Bethesda,  MD 

Omni  Sheraton  Hotel.  Wasr^nglon,  DC. 

HoWay  Inn.  Beihesda.  MD 

Omni  Sixyeham  Hotel,  Washington.  DC. 

Hotel  Washington,  Washington,  DC, 

Howard  Johnson  Plaza  Motel  (Wellmglon)   Washington.  DC. 

Omni  Georgetown  Hotel,  Washington.  DC 

Crowne  Plaza.  Rockvlte  MD 

Room  9,  Bldg.  3lC.  Bethesda.  MD 
C'owne  Plaza.  RockvMle,  MD 

Do. 

Do 

Room  7,  Bldg.  3lC,  Bethesda,  MO 

Howard  Johnson  Plaza  Hote*  (Wellir^gion)    Washington.  DC. 

Howard  johnson  Plaza  Motel,  (Weliirigtor.),  Washtngton.  DC. 
American  Inn.  Betr>esda,  MD 

Crowrw  Plaza  Roc*viIIh,  MD 

Hofiday  inn   Betriesca,  MD 

Ran^ada  'nr,  Bettiesda,  MO 

Holiday  Inn.  Bethesda.  MD. 
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Study  secbon 


SeptemOer-f'KTi'emDef  19 
meeDngs 


Time 


Reproductive  Btotogy: 

Dr   Oharam  DhirKJsa.  Rm   307,  Tel   301-496- 
73  IB, 
ReproducOve  Endocnrtotogy: 

Df   Abubakar  A.  Shaikh,  Rm.  3258.  Tel.  301- 
496-6857 
Resptratory  a/x3  Applied  Physiotogy: 

Or   Oyde  WatKms    Rm    21&A.  Te*   301-496- 
7320 
Safety  and  Occupational  Health 

Dr    Richard  RNoden,  Rm.  154,  Tel    Xi-496- 
6723 
Sensory  Disorders  and  Laf>guage 

Or  Michael  Hatasz,  Rm  3A-07,  Tei  301-496- 
7550 
Social  Sciences  and  Population 

Ms.  Carol  Campbell.  Rm.  210.  Tel,  301-496- 
7906 
Sorgery  and  Bioengmeenng: 

Dr   Paul  F    Parakkal,  Rm   322.  Tei.  301-496- 
7027. 
Surgery,  Anesthesiology  arxl  Traurna 

Dr    Keith   Kraner    Rm    319B,    T©l     301-496- 
7771 
Toxicology 

Dr.  Alfred  Marozzi,   Rm.  205.  Tel    301-496- 
7570- 
Tropicai  Medicine  and  Parasitology 

Dr.  Jean  Htckman.  Rm    334.  Tel    301-496- 
1190, 
Virology: 

Or    Bruce   Maurer,    Rm    309,   Tel.    301-496- 
7605- 
Visual  Sciences  A-i 

Or.  Luigi  Giacometti,  Rm   207,  Tel.  301-496- 
7000. 
Visual  Sciences  A-2: 

Df  Jane  Hu.  Rm.  439A.  Tel  301-496-7795 

Visual  ScierKes  B, 

Or    Earl  Fisher.  Jr,  Rm    325.  Tel.  301-496- 
7261 


Oct »-« 

Oct  16-18.. 
Oct  17-19.. 
Oct  12-14.. 
Oct  26-28.. 


Oct  fr-8_.- 

Oct  16-18 


Oct  19-21 __._— .™ 

do 


Oct  17-19.. 

Oct  20-22.. 

Oct.  26-28 .. 

Oct  18-21 .. 
Oct  5-7. .... 


8:30 

8:30 
8:30 
6:30 
9:00 
6.-00 
2:00  pjiL 

a-.oo 

6.-00 

6:00 
9t00 

6:30 

8:30 


Do 
The  Regency   Shrewstxjn,   MA 
Crowne  Plaza.  Roc*vili6  MD 
Cong'essona!  Farl^,  Days  Irtn   Rockville,  MD. 
Capilo.'  Ho'ida>  inn  wasrwgtoo,  DC. 
Holiday  Inn,  Bethesda.  MO. 

Oo. 

Do. 
Hohday  Inn,  Geo'getown,  DC. 

Oo. 

Crowrw  Plaza,  Hoc*^vi«e,  MD. 

Holiday  (nn.  Be1^e$da.  MO. 

Hotel  Washtngton.  Washmgion,  OC. 
HoWay  trvi,  Georgetown,  DC. 


(Catalog  of  Federa]  Domestic  Assistance 
Program  Nos.  13.306. 13,333. 13.337. 13,393- 
13.396. 13.837-13.844.  13.ft46-13.878,  13,692. 
13.893,  National  Inslitues  of  Health.  HliS) 

Dated  September  1. 1988, 
Betty  |.  Beveridge, 

Committee  Management  Officer.  NIH. 
iFR  Doc.  88-21166  Filed  9-15-88;  8:45  am| 
BIUJNG  CODE  4t4O-01-M 


Public  Health  Service 

Title  Ml,  National  Childhood  Vaccine 
Injury  Act  of  1986;  Delegation  of 
Authority 

Notice  IS  hereby  given  that  in 
furtherance  of  the  delegation  of 
authority  of  June  1,  1988.  from  the 
Secretar>'  of  Health  and  Human  Ser\'ices 
to  the  Assistant  Secretan,'  for  Health  of 
all  the  authorities  vested  in  the 
Secretary  under  (1}  Part  C.  Subtitle  2  of 
Title  XXI  of  the  Public  Health  Service 
Act  (42  U.S,C,  300aa-25ef  set?,),  as 
amended;  and  (2)  sections  312.  313.  314, 
and  316  of  Pub,  L.  9&-66n  (42  U.S.C 


300aa-l  note  and  300aa-4  note),  as 
amended  hereafter,  excluding  the 
authority  to  promulgate  regulations  and 
to  submit  reports  to  the  Congress,  the 
Assistant  Secretary*  for  Health  has 
delegated  the  authorities  under  (1)  Part 
C.  Subtitle  2  of  the  Title  XXI  of  the 
Public  Health  Service  Act  (42  I'  S,C, 
300aa-25  e/seg,),  as  amended;  and  (2) 
Pub  L  99-660  (42  U.S.C.  300aa-l  note), 
as  amended  hereafter,  as  follows: 

A.  To  the  Director.  National  Vaccine 
Program  Office 

Section  316  of  Pub,  L  99-660— Study 
of  the  Impact  on  the  Supply  of  Vaccines. 

B.  To  the  Director.  Centers  for  Disease 

Control 

1,  Section  2125  of  the  PHS  Act- 
Provider  and  manufacturer  recording 
and  reporting. 

2,  Section  2126  of  the  PHS  Act- 
Vaccine  Information. 

3,  Section  2127  of  the  PHS  Act- 
Mandate  for  safer  vaccines. 


4,  Section  312  of  Pub,  L  99-600— 
Related  Studies. 

5.  Section  313  of  Pub.  L  99-660— Study 
of  Other  Vaccine  Risks. 

C.  To  the  Commissioner  of  Food  and 
Drugs 

1.  Section  2125  of  the  PHS  Act- 
Provider  and  manufacturer  recording 
and  reporting. 

2.  Section  2127  of  the  PHS  Act— 
Manadate  for  safer  vaccines, 

3.  Section  2128  of  the  PliS  Act- 
Manufacturer  recordkeeping  and 
reporting. 

4.  Section  314  of  Pub.  L  99-660— 
Review  of  warnings,  use  instructions, 
and  precautionary  information, 

5.  Section  312  of  Pub.  L.  99-660— 
Related  Studies, 

6.  Section  313  of  Pub.  L  99-660— Study 
of  Other  Vaccine  Risks. 

D.  To  the  Director.  National  Institutes  of 
Health 

\.  Section  312  of  Pub.  L.  99-660— 
Related  Studies. 
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2.  Section  313  of  Pub.  L  99-660— Study 
of  Other  Vaccine  Risks. 

Redelegation 

These  duthorities  may  be  redelegated. 
Effective  Date 

These  delegations  became  effective 
on  September  7. 1988.  In  addition,  the 
Assistant  Secretary  for  Health  has 
affirmed  and  ratified  any  action  taken 
by  the  officials  hsted  above,  and  their 
subordinates,  which  involved  the 
exercise  of  the  authontiea  delegated 
herein  prior  to  the  effective  dale  of 
delegation, 

Dat^d  S*?ptember  7. 1988. 
Robert  E.  Window, 
Assistant  5*iC!vcary  for Heijlth. 
[FR  Doc  88-21185  Filed  9-15-«8:  8:45  am] 

BILLING  COOE  4160-17.«l 


Title  III,  National  Childhood  Vaccine 
Injury  Act  of  1966;  Delegation  of 
Authority 

.Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authonty  of  September  7. 1988,  from  the 
Assistant  Secretary  for  Health  to  the 
Director.  National  Vaccine  Program 
Office  the  authority  under  section  316  of 
Pub.  L.  99-660  (42  U.S.C.  3f)Oaa-4  note), 
as  amended  hereafter,  excluding  the 
authonty  to  promulgate  regulations  and 
to  submit  reports  to  the  Congress,  the 
Director,  National  Vaccine  Program 
Office  has  delegated  to  the  Coordinator, 
National  Vaccine  Program  Office,  the 
authonty  under  section  318  of  Pub.  L 
99-660  142  U.S.C,  300aa-»  note),  as 
amended  hereafter,  concerning  the  study 
of  the  impact  on  the  supply  of  vaccines. 

Redelegation 

This  authority  may  not  be 
redelegated- 

Effective  Date 

This  delegation  was  effective  on 
Seplember  7, 1988.  In  addition,  the 
Director,  .National  Vaccine  Program 
Office,  has  affirmed  and  ratified  any 
actions  taken  by  the  Coordinator  of  the 
.National  Vaccine  Program  Office  which 
involved  the  exercise  of  the  authority 
delegated  herein  prior  to  the  effective 
date  of  delegation. 

Dated-  September  7. 1988. 
Robert  E.  Windom, 
Assisiar.t  Svcrf'tury  for  Heallh. 
|FR  Doc.  88-21 186  Filed  9-15-88;  8:45  am) 

BlUIHa  COOC  41«0-17.4I 


DEPARTiyiENT  OF  THE  IMTERIOR 

Fish  and  Wildlife  Service 
IFESSS-301 

Availability  of  Final  Supplemental 
Environmental  Impact  Statement 

agency:  Fish  and  Wildlife  Service, 
Department  of  the  Intenor. 
AcnoH;  .Notice  of  availability  of  a  Final 
Supplemental  Environmental  Impact 
Statement  for  the  Wilderness  Proposal 
of  the  Final  Comprehensive 
Conservation  Plan/Environmental 
Impact  Statement/Wilderness  Review 
for  the  Kenai  National  Wildlife  Refuge, 
Alaska. 

StmiMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service]  has  prepared  a  Final 
Supplemental  Environmental  Impact 
Statement  for  the  Wilderness  Proposal 
of  the  Final  Comprehensive 
Conservation  Plan/Environmental 
Impact  Slalemenl/Wildemess  Review 
for  the  Kenai  National  Wildlife  Refuge. 
Alaska,  pursuant  to  Secnon  3(d)  of  the 
Wilderness  Act  of  1964,  Section  1317  of 
the  Alaska  .National  Interest  Lands 
Conservation  Act  of  1980  (Alaska  Lands 
Act),  and  Section  102(2)(C)  of  the 
.National  Environmental  Policy  Act  of 
1969.  The  Final  Supplemental  Statement 
analyzes  the  impacts  of  five  alternative 
wilderness  proposals  for  the  Kenai 
National  Wildlife  Refuge. 
DATES:  A  Record  of  Decision  will  be 
issued  no  sooner  than  October  17, 1988. 
FOB  FURTHER  INFORMAT10M  COKTACT: 

William  Knauer.  Refuges  and  Wildlife, 
U.S.  Fish  and  Wildlife  Service,  1011  E. 
Tudor  Road,  Anchorage,  Alaska  99503- 
6199:  telephone  (907)  786-3399. 
SUPPtfMEMTAL  INFORMATION:  Copies  of 
the  Final  Supplemental  Statement  will 
be  sent  to  all  agencies,  organizations, 
and  persons  who  commented  on  the 
Draft  Supplemental  Statement  and  to  all 
parties  on  the  Kenai  Refuge  planning 
mailing  list.  A  limited  number  of  copies 
of  the  Final  Statement  may  be  obtained 
by  contacting  Mr  Knauer. 

Copies  of  the  Final  Supplemental 
Environmental  Impact  Statement  are 
also  available  for  review  at  the  Office  of 
the  Regional  Director,  address  as  listed 
previously,  as  well  as  at  the  office  of  the 
Kenai  .National  Wildlife  Refuge, 
Soldotna,  Alaska,  and  at  the  following 
locations: 

U.S.  Fish  and  Wildlife  Service,  Division 
of  Refuges.  Main  Interior  Bldg.,  IBIh 
and  C  Streets  N'W.,  Washington,  DC 
20240: 
U.S.  Fish  and  Wildlife  Service,  Refuges 
and  Wildlife,  500  NE  Multnomah 
Street,  Suite  1692,  Portland.  OR  97232; 


U.S.  Fish  and  Wildlife  Service,  Refuges 

and  Wildlife.  500  Cold  Avenue  SW, 

Albuquerque,  NM  87103: 
U.S.  Fish  and  Wildlife  Service,  Refuges 

and  Wildlife,  Federal  Building,  Fort 

Snelling,  Twin  Cities.  MN  55111; 
U.S.  Fish  and  Wildlife  Service,  Refuges 

and  Wildlife,  Richard  B.  Russell 

Federal  Bldg.,  75  Spring  Street  SW, 

Atlanta,  GA  30303; 
U.S.  Fish  and  Wildlife  Service,  Refuges 

and  Wildlife.  One  Gateway  Center. 

Suite  700,  Newton  Comer,  MA  02158; 

and 
U.S.  Fish  and  Wildlife  Service,  Refuges 

and  Wildlife.  134  Union  Blvd.. 

Lakewood.  CO  80225. 

Date:  September  7, 1988. 
Bruca  Blaachard, 

Director.  Off  ice  of  Environmental  Pmjecl 
Review 
|FR  Doc.  88-20882  Filed  9-15-88;  8:45  am) 

B4LLJMO  COOC  4]tO-W-« 


Bureau  of  Land  Management 

(AK-963-4213-15:  AA-503691 

Alaska  Native  Claims  Selection 

Ih  accordance  with  Departmental 
regulation  43  CFR  26S0.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
Section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18. 
1971,  43  use.  1601.  1613(a).  will  be 
issued  lo  Bethel  Native  Corporation  for 
approximately  12.91  acres.  The  lands 
involved  are  in  the  vicinity  of  Bethel. 
Alaska: 

A  parcel  of  land  located  within 
portions  of  Sections  11  and  14.  T.  8  N.,  R. 
72  W.,  Seward  Meridian. 

A  previous  notice  of  decision  to  issue 
conveyance  to  the  named  claimant  was 
published  in  the  Federal  Register  on  July 
8, 1988.  Due  to  special  circumstances, 
the  decision  could  not  be  issued  in  time 
to  allow  a  sufficient  appeal  period. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  The  Tundra 
Drums.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Ijind 
Management,  70]  C  Street,  Box  13. 
Anchorage,  Alaska  99513  ((907)  271- 
5980). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  October  17. 1988  lo  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
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appeal.  Appeals  must  be  filed  in  the 

Bureau  of  Land  Management  at  the 

address  identified  above,  where  the 

requirements  for  filing  an  appeal  may  be 

obtained.  Parties  who  do  not  file  an 

appeal  in  accordance  with  the 

retiuiremenis  of  43  CFR  Part  4.  Subpart 

E.  shall  be  deemed  to  have  waived  their 

rights, 

Ann  Johnson. 

Chief.  Branch  ofCalfsta  Adjudication. 

[FR  Doc.  88-21188  Filed  9-15-88: 8:45  am) 

BILLING  CODC  43ia-JA-M 


ICO-010-0S-4333-O2) 

Craig.  Colorado  Advisory  Council 
Meeting 

Time  and  Dale:  October  12, 1988  at  10 
am. 

Place:  Craig  District  Office.  455 
Emerson  Street,  Craig.  Colorado. 

Mailers  lo  be  Considered; 

1.  Recreation  2000. 

2.  Weed  Control. 

3.  Follow-up  discussions  of  riparian 
areas,  coal  royalty  rates,  rook  art,  and 
land  exchanges. 

4.  Public  comment. 

Contact  Person  for  More  Information: 
Mary  Pressley,  Craig  District  OfTice,  455 
Emerson  Street,  Carig,  Colorado  01625- 
1129,  Phone;  (303)  824-8261. 

Doled:  September  9, 1968. 
lerry  L  Kidd, 

A.^sociate  District  Manager. 
IKR  Doc.  83-21169  Filod  9-15-88.  8:45  am] 

OILUNG  COOC  4310-J8-H 

INV-93O-08-433a-11;  NV5-88-201 

Nevada;  Temporary  Closure  of  Certain 
Public  Lands  In  the  Battle  Mountain 
District  for  Management  of  the  Nevada 
500  OII-Highv/ay  Vchicia  (OHV)  Race 

action:  Temporary  closure  of  certain 
Public  Lands  in  Nye  and  Esmeralda 
Counties,  Nevada,  on  and  adjacent  to 
the  Nevada  500  race  course,  on 
September  10, 1988.  Access  will  be 
limited  lo  race  officials,  entrants,  law- 
enforcement  and  emergency  personnel, 
licensed  permittees  and  right-of-way 
grantees.  

SUPPI.EMENTARY  INFORMATION:  Certain 

public  lands  in  the  Battle  Mountain 
District,  Nye  and  Esmeralda  Counties, 
.Nevada  will  be  temporarily  closed  lo 
public  access  from  0001  hours, 
September  10, 1988,  to  2400  hours, 
September  10. 1988,  to  protect  persons, 
property,  and  public  land  resources  on 
and  adjacent  to  the  1988  Nevada  500 
OHV  race  course.  The  Las  Vegas 
District  Manager  is  the  authorized 


officer  for  the  Nevada  500  OHV  race 
and  permit  (NV5-88-20).  These 
temporary  closures  and  restrictions  are 
made  pursuant  to  43  CFR  Part  8364.  The 
public  lands  to  be  closed  or  restricted 
are  those  lands  adjacent  to  and 
including  roads,  trails  and  washes 
identified  as  the  1988  Nevada  500  OHV 
race  course.  The  following  public  lands 
restricted  or  closed  are  described  as: 
Beally  Area;  T.12S.,  R.47E.,  all  of 
sections  7,  8, 17, 18. 19.  20.  and  31.  Along 
the  Grapevine  WSA  boundary;  T.9S.. 
R.44E..  all  of  sections  6,  7,  and  8;  T,8S., 
R.44E,  all  of  sections  23,  24,  25,  26  and 
36.  The  Gold  Point  i\rea;  T.7S.,  R.41''iE., 
all  of  sections  3,  4,  and  9:  T.7S.,  R.41. 
R.41E,  all  of  seclion  1.  The  Stewarts 
Mill  Area;  T.6S„  R.41E.,  all  of  sections  7, 
8, 17  and  18.  The  above  legal  land 
descriptions  are  for  public  lands  within 
Nye  and  Esmeralda  Counties.  Nevada. 
A  map  showing  specific  areas  closed  to 
public  access  is  available  from  the 
following  BLM  offices:  the  Las  Vegas 
District  OfRce,  4765  Vegas  Drive,  P.O. 
Box  26569,  Las  Veg8£,  Nevada  89126, 
(702)  G46-8800,  and  the  Battle  Mountain 
District,  Tonopah  Rnsoia-ce  Area  Office 
Bldg.,  102  Old  Radjr  Base,  P.O.  Box  911, 
Tonopah.  Nevada  C90J9.  (702)  482-6214. 
Any  person  who  fails  to  comply  with 
this  closure  order  issued  under  43  CFR 
Part  8364  may  be  subject  lo  the  penalties 
provided  in  43  CFR  83D0.7. 

Dated:  Seplember  7, 1988. 
Charles  R.  Frost 

.4  s:.'jciote  District  Manager,  Las  Vegas 
District. 

(FR  Doc.  88-21190  Filed  9-15-6B:  8.45  am] 
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National  Park  Service 

North  Rim  Development  Concept  Plan 
Grand  Canyon  National  Park.  Arizora; 
Availability  ol  Draft  Finding  of  No 
Significant  Impact 

summary:  The  National  Park  Service 
proposes  to  implement  the  Development 
Concept  Plan  for  the  North  Rim,  Grand 
Canyon  National  Park,  Conconino 
County,  Arizona,  in  accordance  with 
Alternative  B  of  the  North  Rim 
Development  Concept  Plan/ 
Environmental  Assessment.  The 
availability  of  the  Plan  and  Assessment 
was  announced  in  the  Federal  Register 
on  February  22. 19B8  and  the  public 
review  period  ended  April  1, 1988 
Alternative  B  provides  for  the 
development  of  a  100  unit  lodge  at  the 
North  Rim  Inn  campground  area; 
expansion  of  the  existing  campground- 
provision  of  B  visitor  contract  center 
improvement  of  traffic  fiow  and  removal 
of  parking  from  the  immediate  front  of 


the  Grand  Canyon  Lodge:  and  the 
consolidation,  replacement  or  provision 
of  additional  .Nf*S  and  concessioner 
maintenance  and  employee  housing 
facilities.  Two  other  alternatives  were 
considered  including  no  action  and 
locating  the  100  unit  lodge  in  the  Lipper 
Transept  Canyon  area  with  the  North 
Rim  Inn  area  left  to  overnight  camping 

In  accordance  with  the  Council  on 
Environmental  Quality  Regulations  at  4C> 
CFR  ]501.4(e)(2)(i),  a  draft  Finding  of  No 
Significant  Im.pact  (FONSI)  is  being 
made  available  for  public  review  fci  a 
period  of  30  days  from  the  date  oi  this 
Notice,  Copies  of  the  Draft  FO.NSI  and 
North  Rim  Development  Concept  Plan/ 
Environmental  Assessment  are 
available  for  inspection  at  the  following 
address:  Superintendent.  Grand  Canyon 
National  Park,  P.O.  Box  129,  Grand 
Canyon,  AZ  69023.  Telephone  No.  (602) 
638-7888. 

Date:  September  a.  ItKUi 
Stanley  T.  AlbrighL 
Regional  Director.  Western  Region. 
IFR-  Doc  88-21184  Filed  9-IS-«a  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

lAmdtNo.  11 

Section  53  Application  No.  30;  ' 
Tobacco  Transporters  Freight  Traffic 
Bursau— Agreement 

agency:  Interstate  Commeree 

Commission. 

ACTION:  Notice  of  decision  and  request 

for  comment. 

SUMMARY:  Tobacco  Transporters  Freight 
Traffic  Bureau  (Tobacco)  has  filed, 
pursuant  to  section  14(e)  of  the  Motor 
Carrier  Act  of  1980  (MCA),  an 
application  for  approval  of  its 
ratemaking  agreement  under  49  US.C 
10706(b).  Since  modifications  are 
required  before  the  agreement  receives 
final  approval,  and  because  new  and 
complex  questions  are  involved  in 
determining  whether  the  agreement  is 
consistent  with  the  MCA,  the 
Commission  solicits  public  comment  on 
its  interpretation  and  application  of 
specific  rate  bureau  provisions. 
DATES:  Comments  from  interested 
persons  are  due  October  17. 1988. 
Replies  are  due  15  days  thereafter. 
AOORESS:  An  onginal  and  10  copies,  if 
possible,  of  comments  referring  lo 
Section  5a  Application  No.  30  should  be 
sent  to;  Office  of  the  Secretary.  Case 


'  Section  S  waf  recodified  as  section  10706. 
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Control  Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423. 
FOR  njRTHER  INFORtiATION  COfTTACT: 

lessie  R-  Modge.  (202)  275-7890 

or 
Richard  B-  Felder.  (202)  275-7691 
ITDD  for  hearing  impaired  (202J  275-1721) 

SUPPLEMENTARY  INFORMATION:  We  have 

provisionally  approved  Tobaccos 
asireement  as  consistent  with  49  U.S.C. 
107oe(b]  and  Motor  Corner  Rate 
BarpQus — Implementation  of  Pub.  L  9&- 
S^,  364  i  C-C-  464  11980!  and  364  ICC. 
921  (1981)  i/late  Bureau),  subject  to 
certain  conditions  and  modifications  in 
the  foUowmg  subject  areas; 
identification  and  descnption  of  member 
carriers:  right  of  mdependent  action: 
employee  docketing;  open  meetings: 
fmal  disposition  of  cases;  changes  in 
tariff  structure:  zone  of  freedom  and 
released  rates;  committee  membership 
and  purpose:  and  territorial  scope.  We 
have  also  offered  comments  and 
imposed  requirements  concerning  the 
agreement  generally.  Tobacco  has  been 
directed  to  file  a  revised  agreement 
conforming  to  the  imposed  conditions 
within  120  days  of  service  of  the 
decision. 

In  light  of  the  complexity  of 
interpretation  involved  in  determining 
whether  the  agreement  is  consistent 
with  the  MCA  and  the  Rate  Bureau 
case,  supra,  we  request  applicant  and 
other  mterested  parties  to  comment  on 
our  interpretation  of  the  controlhng 
authority  and  admmistrative  cnlena. 
and  their  application  to  Tobacco's 
agreement. 

A  copy  of  any  comments  filed  with 
the  Commission  must  also  be  served  on 
Tobacco,  which  will  have  15  days  from 
the  expiration  of  the  comment  period  to 
reply.  These  comments  will  be 
considered  in  conjunction  with  our 
review  of  the  modifications  that 
Tobacco  must  submit  to  the  Commission 
as  a  condition  to  final  approval  of  its 
agreement. 

Copies  of  Tobacco's  proposed 
amended  agreement  are  available  for 
public  inspection  and  copying  at  the 
Office  of  the  Secretary.  Interstate 
Commerce  Commission.  Washington, 
DC,  20423,  and  from  Tobacco's 
representative:  Lawrence  E.  Undeman, 
P  C,.  805  King  Street,  Suite  400. 
Alexandria,  VA  22314-1016. 

Additional  information  is  in  the 
Commission  decision.  Copies  are 
available  from  the  Office  of  the 
Secretary.  Room  2215.  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  or  call  (202)  275- 
7428  (assistance  for  the  hearing 
impaired  is  available  through  TDD 


Services.  (202)  275-1721.  or  by  pickup 
from  Dynamic  Concepts,  Inc..  in  room 
2229  at  Commission  headquarters). 

This  action  will  not  sigmficantly  affect 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Authority:  49  U  S  C  10321  and  10706  and  5 
use,  553. 

Decided^  S«ptembera.  1986. 

By  ihe  Commission,  Chairman  Cr^dison, 
Vice  Chairman  Andre.  Commissioners 
Simmons.  Lamboiey,  and  PhiUipa 

Noreta  It  McGee. 

Secretary 

[FK  Doc,  88-21097  Filed  9-1S-6&  8:45  amj 

BlUMO  COOC  703S-01-W 

lEx  Psrtt  No.  394  (Sub-5)1 

Cost  Ratio  for  Recyclables— 198S 

Determination 

AQENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  Proposed 

Determination  of  Maximum  Rate  Ceiling 

For  Rates  on  Nonferrous  Recyclable 

Commodities  For  The  Year  1968. 

SUMMARY:  The  Commission  has 
calculated  the  proposed  1988  revenue- 
to-variable  coat  (R/VC)  ratio  for  rates 
on  nonferrous  recyclables  under  the 
statutory  standard  of  49  U.SC.  10731(e). 
The  calculation  was  made  in 
accordance  with  the  procedures  outlined 
in  our  decision  In  Ex  Parte  No.  394  (Sub- 
No.  1).  Cost  Ratio  for  Recyclables— 1983 
Determination.  3  I.C.C.  2d  407  (June  19. 
1985),  The  proposed  R/VC  ratio  for  1988 
is  147.7  percent.  The  new  ratio  will 
apply  to  all  nonferrous  recyclables 
movements  during  the  1988  calendar 
year. 

EFFECTIVE  DATE:  October  3. 1986.  unless 
comments  are  received  challenging  the 
accuracy  of  the  new  ratio,  in  which  case 
a  further  decision  will  be  issued. 
ADDRESS:  An  original  and  15  copies  of 
comments  should  be  sent  to:  Office  of 
the  Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission.  12th 
ft  Constitution  Avenue  NW., 
Washington,  DC  2042J 
FOR  FURTHER  INFORMATION  CONTACT. 
William  T.  Bono.  (202)  275-7354  (TDD 
for  hearing  impaired  (292)  275-1721). 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  contact 
Dynamic  Concepts.  Inc.  Room  2229. 
Interstate  Commerce  Commission 
Building,  Washington.  DC  20423.  or 
telephone  (202)  289-4357.  Assistance  for 
the  hearing  impaired  is  available 


through  TDD  Services  (202)  275-1721  or 
by  pickup  from  Dynamic  Concepts.  Inc. 
in  Room  2229,  at  Commission 
headquarters. 

This  decision  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

This  decision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  does  not  change  any  rules  but 
merely  updates  the  rate  ceiling 
calculated  under  the  existing  rules. 
Thus,  the  impact  on  small  business 
remains  unchanged. 

Authority:  49  U.S.C.  10321|a).  10731.  5 
U5  C  553. 

Decided:  September  9. 19Ba. 

By  (he  Commission.  Chairman  Cradison, 
Vice  Chairman  Andre.  CommisBioneni 
Simmons,  l.amboley,  and  PhiUips. 
NoreU  R.  McGm. 
StiLrviary 
jFR  Doc,  flft-2109e  Filwl  9-15-88;  8:45  ain| 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Ade  0.  Onl,  M.D.;  Revocatk>n  of 
Registration 

On  ]uly  14. 1988.  the  Deputy  Assistaal 
Administrator,  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Ade  O.  Oni,  MD  . 
\2Xn  Division  Street,  Nashville. 
Tennessee,  proposing  to  revoke  his  DEA 
Certificate  of  Registration  AOl 441219. 
The  statutory  basis  for  the  Order  to 
Show  Cause  was  Dr.  Oni's  lack  of 
authorization  to  practice  medicine  and 
handle  controlled  substcinces  in  the 
State  of  Tennessee. 

The  Order  to  Show  Cause  was  sent 
registered  mail,  return  receipt  requested 
to  Dr.  Oni's  registered  address.  The 
Order  to  Show  Cause  was  received  on 
July  18. 1988.  More  than  30  days  have 
passed  since  the  receipt  of  the  Order  to 
Show  Cause,  and  DEA  has  received  no 
response.  Pursuant  to  21  CFR  1301.54(a) 
and  1301.54(d).  Dr.  Oni  is  deemed  to 
have  waived  his  opportunity  for  a 
hearmg.  Accordingly,  the  Administrator 
now  enters  his  final  order  in  this  matter 
without  a  hearing  and  based  on  the 
investigative  file.  21  CFR  1301.57. 

The  Administrator  finds  that  the 
Tennessee  Board  of  Medical  Examiners 
summarily  suspended  Dr.  Oni's  Itceose 
to  practice  medicine  in  that  state  on 
December  23. 1987.  This  order  was 
based  on  Dr.  Oni's  ralsiflcation  of  his 
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flex  exam  scores  when  applying  for  his 
Termessee  medical  hcense.  Dr.  Oni  filed 
an  application  for  injunction  against  the 
Tennessee  Health  Related  Boards.  This 
application  was  denied  on  February  18. 
1988.  The  suspension  of  Dr,  Onis 
medical  license  in  Tennessee  remains  in 
effect.  Dr.  Oni  is  not  authorized  to 
practice  medicine  or  handle  controlled 
substances  in  Tennessee.  The 
Administrator  has  consistently  found 
that  DEA  docs  not  have  the  authority  to 
maintain  the  registration  of  a 
practitioner  who  is  not  authorized  to 
handle  controlled  substances  in  the 
state  in  which  he  conducts  his  business. 
Therefore.  DEA  does  not  have  the 
authority  to  maintain  Dr.  Oni's 
Certificate  of  Registration,  and  it  must 
be  revoked.  Soe:  Emerson  Emory,  M.D.. 
Docket  No.  85^16.  51  FR  9543  (1986); 
A  \mer  Kauffrnan.  M.D.,  Docket  No.  BS-fl. 
50  FR  24308  (1985);  Agostino  Carlucci. 
MD..  Docket  No,  82-20,  49 FR  33154 
(1984). 

The  Administrator  concludes  that 
since  Dr.  Oni  fs  not  authorized  to  handle 
controlled  substances  in  Tennessee. 
Ihere  is  a  law'ful  basis  for  the  revocation 
of  his  DEA  Ccrlificate  of  Registration. 
Accordingly  the  Administrator  of  the 
Drug  Enforcement  Administration. 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
O.lOOtb).  hereby  orders  that  DEA 
Certificate  of  Registration  AOl 441219. 
previously  issued  to  Ade  O.  Oni.  M.D.. 
be.  and  it  hcr<*by  is.  revoked.  The 
Administrator  further  orders  that  any 
outstanding  applications  for  registration 
submitted  by  Ade  O.  Oni  be  denied. 
This  order  is  effective  October  17. 1988. 

Dated:  Septembers,  ISOa. 
)ohn  C  Lawn. 
Administrolor 
(FR  Doc.  88-:;i ia7  Filed  9-15-68: 8:45  am| 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federalty  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wdge  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  apphcable  law  and  are 
baaed  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 


be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  proiects  of  a  similar 
iiharacler  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rales  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Pan  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931,  as 
amended  (48  Stat.  1494,  as  amended.  4ii 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  he 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretar>'  of  Labor  in 
accordance  with  the  Davis-Hacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modiiicatlons  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  dote  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
pfirt  of  ever)'  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
■"General  Wage  Determinations  Issued 
Cnder  The  Davis-Bacon  And  Related 
Act8>"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 


Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailmg  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory-  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 
Avtnue  NW..  Room  S-3504. 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume.  Stale,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I: 
DiKtricI  of  Columbia: 

DC8ft-l  (Jan.  8. 1988) p.  77. 

Delaware: 

DE8ft-2  (Jan.  a.  1988] pp  94-96. 

Maryland: 

MD88-1  (Jan.  a  19881 pp.  41&-417. 

MDB6-15  Uan.  8.  1986) p,  454. 

Pennsylvania: 

PABS-2  (Jan.  a  198B) pp.  8SZ~e&2 

Virginia: 

VA88-18  Uen.  8,  ISSBJ^-™..-  p.  lOeOt. 

Volume  U: 
Indiana: 

INB8-1  (Ian-  8.  1988) p.  234. 

lNft8-6  (Jan.  a  1988) p.  300. 

Louisiana: 

LA»8-4  (Jan.  a  1988) - p.  376. 

Wiscon.iin: 

wia8-5  (Jan.  a  1988) .- .-  pp.  noo-noi. 

Listing  by  Location  (index) pp.  xxxi- 

xxxli. 
Listing  by  Decision  (indexj^...,  pp.  xxxiv,  )i. 

Volume  III 

None 


General  Wage  Detennination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  reUted  Acl^ 
including  those  noted  above,  may  be 
found  in  the  Government  Prmtmg  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libranes  and  many  of  the  1.400 
Government  Depository  Libraries  across 
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the  country,  Subscnptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Pnntmfi 
Office.  Washington.  DC  20402  (202)  783- 
3238. 

When  ordering  subschptionfs).  be 
sure  to  specify  the  State(B)  of  inleresl. 
.since  subscnptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes. 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
fdnuary  1)  which  includes  all  current 
tjenerai  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Si^ed  at  WaaSirigion.  DC  this  9tb  Day  of 
Septembf-r,  1986. 
Alan  L.  Moss. 

D:rot.ior  Division  of  Wage  Duterminationa. 
ifT*  Doc  89-20923  Filed  9-15-fl8:  8:45  am] 

BILLING  CODE  AS  10-37 -M 


Otfic*  of  th«  Assistant  Secretary  of 
Veterans'  Employment  and  Training 

Secretary  of  l_abor's  Committee  on 
Veterans"  Employment;  Meeting 

The  Se^irelary's  Committee  on 
Veterans"  Employment  was  established 
under  section  308,  Title  III,  Pub  L  97- 
306  "Velerann  Compensation,  Education 
and  Employment  Amendments  of  1982." 
to  bring  to  the  attention  of  the  Secretary. 
Problems,  and  issues  reiatmg  to 
veterans'  empioyment, 

N'o'ace  is  hereby  given  that  the 
Secretary  of  Labor's  Committee  on 
Veterans'  Employment  will  meet  on 
Thursday,  September  29.  1988,  at  10:iDO 
am,,  m  the  conference  room  of  the 
Veterans  of  Foreign  Wars  of  the  United 
Stales  located  at  200  Maryland  Avenue. 
NE..  Washington.  DC  20002. 

The  Items  on  the  agenda  include: 
— Department  of  Education  Programs  for 

Veterans 
—the  President's  Committee  on 

Disabled  Veterans 
— a  bnefmg  by  the  Director  of  the 

Research  Center  for  the  Handicijpped. 

Seattle,  Washmgton 

The  public  is  invited. 

Signed  at  Washingion.  DC  thislZlh  day  of 
September,  1988- 
Dooald  E.  Shaateen, 
Assistant  Secretary  for  Veterans' 
Employment  and  Training. 
[FR  [>or..  S8-21t33  Filed  9-15-88:  6:45  affij 
aiCUNG  COM  t9l0.7«-« 


Employment  and  Training 
Admlnlstratk>n 

ITA-W-19.3211 

Texas  Eastern  Transmission  Corp., 
Houston.  TX;  Negative  Determination 
on  Remand 

Purs  If   t  to  the  U.S.  Court  of 
International  Trade  remand  dated  luty 
n,  1988  in  Formtir  Employees  of  Texas 
Eastern  Exploration  Company  v. 
Secretary  of  Labor  (USCIT  87-05-00674) 
the  Department  is  issuing  a  negative 
determination  on  remand. 

The  Department  requested  a 
voluntary  remand  in  order  to  provide 
the  petitioners  an  opportunity  to  present 
additional  mformation  and  to  determine 
whether  the  petitioners  were  employed 
by  Texas  Eastern  Exploration  Company 
or  the  Texas  Eastern  Transmission 
Corporation,  the  parent  company.  On 
August  8. 1988  the  petitioners  and 
counsel  met  with  officials  of  the 
Department  of  Labor's  Office  of  Trade 
Adjustment  Assistance  in  Washington. 
DC  to  present  their  information. 

The  initial  findings  show  that  Texas 
Eastern  Elxploration  had  domestic  and 
foreign  producing  properties.  The 
findings  show  that  no  crude  oil  or 
natural  gas  was  imported  by  Texas 
Eastern  Exploration  during  the  period 
applicable  to  the  investigation.  Further, 
most  of  the  domestic  producing 
properties  were  sold  before  the  time  of 
the  Department's  investigation. 
Accordingly,  it  was  difficult  to  obtain 
the  production,  sales  and  employment 
records  for  the  domestic  division  of 
Texas  Eastern  Exploration.  Corporate 
officials  indicated  that  the  petitioners 
were  employed  by  Texas  Eastern 
Transmission  Corporation  although  their 
work  was  charged  to  Texas  Eastern 
Exploration  Company,  a  wholly-owned 
subsidiary  of  Texas  Eastern 
Transmission  Corporation. 

On  reconsideration,  the  Department 
viewed  the  Texas  Eastern  Exploration 
Company  as  an  appropnate  subdivision 
and  obtained  sales  and  production  data 
for  natural  gas  and  crude  oil  and 
customer  data  from  the  company  The 
findings  show  that  Texas  Eastern 
Exploration  was  primarily  a  natural  gas 
producer.  Crude  oil  production  in  1986 
was  not  significant. 

The  Department's  survey  shows  that 
Texas  Eastern  Transmission  purchased 
the  major  share  of  the  natural  gas 
produced  by  Texas  Eastern  Exploration 
but  had  declining  imports  of  natural  gas 
in  1985  and  1986.  A  survey  of  Texas 
Eastern  Transmission's  natural  gas 
customers  shows  that  most  customers 
did  not  import  natural  gas.  None  of  the 
customers  of  Texas  Eastern 


Transmission  reported  increased  natural 
gas  imports  while  reducing  purchases 
from  Texas  Eastern  Transmission  The 
survey  also  shows  that  none  of  Texas 
Eastern  Transmission  customers 
imported  crude  oil. 

The  Department's  survey  of  Texas 
Eastern  Exploration  customers  show 
that  none  of  the  customers  reported 
increased  natural  gas  purchases  while 
reducing  purchases  from  Texas  Eastern 
Exploration.  The  Survey  also  showed 
that  none  of  the  customers  of  Texas 
Eastern  Exploration  imported  crude  oil 
during  the  period  applicable  to  the 
petition.  Accordingly  the  "contributed 
importantly  ■  tost  of  the  Increased  import 
criterion  of  the  Croup  Eligibility 
Requirements  of  the  Trade  Act  of  1974  is 
not  met. 

Counsel  for  the  plaintiff  argues  that 
the  Department  should  have  used 
natural  gas  import  data  for  1985  since 
the  workers  were  laid  off  in  early  1986; 
natural  gas  and  crude  oil  imports 
measured  in  British  Thermal  Units 
(BTU)8  together  show  an  increase  in 
energy  imports  in  1985  and  1986;  and. 
the  Department's  decision  is  not 
consistent  with  its  determinations  in  the 
Exxon  cases  (TA-W-19.524;  TA-W- 
19.625  and  TA-W-19,626) 

Since  the  petition  does  not  meet  the 
"contributed  importantly"  test  counsel's 
first  two  points  on  imports  are 
irrelevant.  The  Departments 
determinations  in  the  Exxon  cases  are 
based  on  much  different  findings.  Exxon 
Company,  USA-  sales  of  crude  oil 
decreased  in  the  first  three  quarters  of 
1966  compared  to  the  same  period  of 

1985  while  Exxon  increased  its  imports 
of  crude  oil  in  1986  compared  to  1985. 
Also,  Exxon's  outside  customers 
increased  their  imports  of  crude  oil  in 

1986  while  decreasing  their  purchases  of 
crude  from  Exxon.  Investigative  findings 
in  the  instant  case  show  that  Texas 
Eastern  Exploration  was.  in  effect,  a 
captive  gas  supplier  to  Texas  Eastern 
Transmission  during  the  period 
applicable  to  the  petition.  Texas  Eastern 
Transmission  had  decreased  imports  of 
natural  gas  In  1985  and  1966  and  did  not 
import  crude  oil.  Further,  none  of  the 
surveyed  customers  of  Texas  Eastern 
Transmission  repKirted  increased 
imports  of  natural  gas  while  reducing 
their  purchases  from  Texas  Eastern 
Transmission.  Lastly,  none  of  the  crude 
oil  customers  of  Texas  Eastern 
Exploration  Company  imported  crude  oil 
in  the  period  applicable  to  the  petition. 

Conclusion 

After  reconsideration,  it  is  determined 
that  Texas  Eastern  Exploration 
Company,  Houston,  Texas  is  an 
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appropriate  subdivision  of  Texas 
Eastern  Transmission  Company, 
Houston,  Texas.  I  rtraffinn  the  original 
■-ienial  of  eligibility  to  apply  for 
^d)ustment  assistance  to  workers  of 
Texas  Eastern  Transmission 
Corporation  and  this  denial  of  eligibility 
is  applicable  to  workers  of  its 
subsidiary.  Texas  Eastern  Exploration 
Company.  Houston.  Texas  Signed  at 
Washington.  DC.  this  9th  day  of 
September  1988. 
Stephen  A.  Wandoer, 
D«:puty  Ditvclor.  Office  of  Legislation  and 
Actuarial  Services.  VIS. 
|FK  Doc.  BB-21Z24  Filed  &-lS-«e:  645  am) 

eiLUHO  COOC  4S10-30-H 


Mine  Safety  and  Health  Administration 
lOocketNo  M-86-117-C) 

Gap  Forli  Fuels,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Cap  Fork  Fuels,  Inc  .  P.O.  Box  3127, 
Pikcville.  Kentucky  41501  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopies)  to  its 
Mine  No.  1  (I.D.  No  15-06287)  located  in 
Floyd  County.  Kentucky.  The  petition  is 
filed  under  section  tOl(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  8ummar>'  of  the  petitioner's 
?:talements  follows; 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  Petitioner  states  that  due  to  rolls 
and  an  uneven  bottom  the  installation  of 
canopies  on  the  mine's  electric  face 
equipment  would  result  in  a  diminution 
of  safety  to  the  miners  because  the 
canopies: 

(a)  Knock  out  the  roof  support; 

(b)  Limit  the  equipment  operator's 
visibility  causing  the  miners  to  lean  out 
from  under  the  canopies  to  see; 

(c)  Create  cramped  and  uncomfortable 
conditions;  and 

(d)  Catch  electrical  cables  and  cut  or 
damage  them  which  may  create  an 
electrical  hazard. 

3.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  m  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulfltions  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard.  Arlmgton.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  17, 1988.  Copies  of  the  petition 


:ire  available  for  inspection  at  that 
address. 

Dsted:  September  0. 1W8 
Patiida  W.  SUvey. 

Director  Office  ofStandardg.  Regulations 

and  Variances. 

jFR  Doc  88-Z1132  Filed  d-lS-aS:  8:45  am) 
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Pension  and  Welfare  Benefits 
Administration 

I  App(k»tion  Noa.  [>-7483  and  7485.  el  al.) 

Proposed  ExemptkMis;  Emergency 
Medical  Associates.  Inc.  Amended 
Multiple  Ennployer  Profit  Sharing  Plan 
ela(. 

agency:  Pension  and  Welfare  Benefits 

Administration,  tabor. 

ACTiOic  Notice  of  proposed  exemptions. 

SUftMNARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Commenla  and  Hearing 
Requests 

All  interested  persona  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemplioiis, 
unless  otherwise  slated  m  the  Notice  of 
Pendency,  within  45  days  from  the  dali- 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Regulations  and 
Interpretations,  Room  N-5669.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW.,  Washington.  DC  20210. 
Attention:  Apphcation  No.  stated  in 
each  Notice  sf  Pendencj.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor.  Room  N-4677.  200 
Constitution  Avenue,  NW..  Washington, 
DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 


the  applicant  and  the  Department  within 
15  days  of  the  dale  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  m  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
[where  appropriateV 
SUPPLEMENTARY  INFOflMATIOIT.  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
406(a}  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28. 1975).  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  477U.  October  V. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasar>'  to  issue 
exemptions  of  the  i>'pe  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  apphcations  contain 
representations  wiUi  regard  to  the 
proposed  exemptions  which  are 
summenzed  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Emergenc)  Medical  Associates,  Inc. 
.\mended  Multiple  Employer  Profit 
Sharing  Plan  (the  P.S.  Plan)  and 
Emergency  Medical  Associates.  Inc. 
Multiple  Employer  Money  Purchase 
Pension  Plan  (the  Pension  Plan: 
coUectivel) ,  the  Plans)  Located  in 
Columbus,  Ohio 

[Applicatioo  Nos.  0-7483  and  D-748S1 
Proposed  Exemption 

The  Department  is  considenng 
granting  an  exemption  under  the 
authority  of  section  408(e)  of  the  Act 
and  section  4975(cl(2)  of  the  Code  and  m 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  |40  FR 
18471,  April  28,  1975).  If  the  exemption  is 
granted  the  restrictions  of  sectun  406{a). 
406(b}((l)and(b)l21  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975|c)|l)  |.M  through  (E)  of  the 
Code  shall  not  apply  to  (1)  a  proposed 
extension  of  credit  (the  Loans!  by  the 
individual  participant  accounts  (the 
Accounts)  of  T  Wtlharn  E\ap.5.  M.D 
jDr,  Evans)  m  the  Plans  to  Emergency 
Medical  Associates,  Inc.  (the  Employerl, 
the  sponsor  of  the  Plans;  and  (2)  Dr. 
Evans'  proposed  personal  guarantee  of 
the  Loans:  provided  that  all  terms  of  the 
Loans  are  at  least  as  favorable  to  the 
Accounts  as  those  which  the  accounts 
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couid  obtain  in  an  arm's  length 
transaction  with  an  unrelated  parly 

Temporary  S'ature  of  Exemption 
The  making  of  loans  under  this 
exemption,  if  granted,  shall  be  limited  to 
:he  two-year  period  commencing  on  ths 
date  on  which  the  Final  Grant  of  the 
exemption  is  published  in  the  Federal 
Register 

Summary  of  Facts  and  Representations 

1.  The  RS  Plan  is  a  defined 
contribution  plan  with  nine  participants 
and  total  assets  of  S2.223.137.23  as  of 
December  31.  1987.  The  Pension  Plan  is 
a  defined  contribution  plan  with  nine 
participants  and  total  assets  of 
Sl.464.604.11  as  of  December  31. 1987. 
The  Employer  is  a  closely-held  Ohio 
personal  service  corporation  engaged  in 
the  practice  of  medicine  in  Columbus. 
Ohio.  Dr.  Evans  is  the  president  and 
chief  executive  officer  of  the  Employer 
and  owns  fifty-one  percent  of  its 
outstanding  common  stock.  Each  of  the 
Plans  provides  for  individual  participant 
accounts  and  the  directed  investment  of 
such  accounts  by  the  participants  The 
trjstee  of  the  Plans  is  the  Society  Bank 
of  Columbus.  Ohio  (the  Trustee!,  which 
executes  investments  of  the  Plans' 
iiasets  accordmg  to  individual 
participant  direction.  As  of  December 
31.  1987  the  Account  balances  for  Dr. 
Evans  were  S670.686,09  in  the  PS.  Plan 
and  S293.264.12  m  the  Pension  Plan. 

The  Employer  proposes  to  enter  mto  a 
loan  agreement  with  the  Trustee  (the 
Agreement)  under  which  the  Employer 
may  make  the  Loans  from  the  Accounts 
for  various  purposes.  Or  Evans 
proposes  to  guarantee  personally  the 
Employer's  obligations  under  the  Loans 
made  pursuant  to  the  Agreement.  The 
Trustee  and  Dr  Evans  are  requesting  an 
exemption  to  permit  the  Loans  and  Dr 
Evans'  personal  guarantee  of  them 
under  the  terras  and  conditions 
described  herein, 

2.  Dr,  Evans  has  executed  a  written 
authorization  directing  the  Trustee  to 
enter  mio  the  Agreement  with  the 
Employer  and  to  proceed  with  the 
making  of  the  Loans  if  the  exemption 
proposed  herein  is  granted.  Under  the 
Agreement  the  Employer  will  be  able  to 
borrow  funds  from  time  to  time  from  the 
Accounts  for  a  period  of  two  years 
commencing  on  the  date  (the  Loan  Date) 
this  exemption,  if  granted,  is  published 
in  the  Federal  Register.  The  aggregate 
outstanding  balance  of  the  Loans  will 
not  exceed  the  lesser  of  (1)  $200.0O0 
from  the  P.S.  Plan  plus  $100,000  from  the 
Pension  Plan,  or  (2)  twenty  five  percent 
of  the  balance  of  each  of  the  Accounts 
at  any  time.  Commensurate  with  the 
first  of  the  Loans  under  the  Agreement 


uhe  Employer  will  execute  a  pnmissory 
note  (the  Note)  evidencing  the  Loans 
which  requires  the  Employer  to 
reimburse  the  Accounts  for  any  filing 
costs  or  similar  fees  required  for  the 
perfecting  of  security  interests  under  the 
Note. 

The  Note  provides  thai  the  Loans  will 
be  payable  upon  demand,  if  made,  by 
the  Trustee  on  behalf  of  the  Accounts,  In 
the  absence  of  such  demand,  ail  Loans 
will  be  amortized  and  repaid  over  a 
twenty-year  penod  commencing  on  the 
Loan  Date  in  equal  quarterly  payments 
of  principal  and  interest,  to  conunence 
the  first  calendar  quarter  after  the  Loan 
D'lte.  Loan  principal  shall  bear  interest, 
adjusted  quarterly,  at  the  rate  of  one 
percent  above  the  pnme  rate  announced 
and  charged  by  BancOhio  National 
Bank  (BancOhio)  in  Columbus,  Ohio,  but 
in  no  event  will  the  interest  rate  be  less 
than  eight  percent.  The  initial  interest 
rate  shall  be  BancOhio's  prime  rate  m 
effect  on  the  Loan  Date,  Principal  and 
interest  of  all  Loans  shall  be  paid  in  full 
no  later  than  the  last  duy  of  the  aoth 
quarter  following  the  Loan  Date. 

The  Note  provides  that  if  any  payment 
required  thereunder  is  not  paid  when 
due  and  remains  m  default  for  ten  days 
after  written  notice  to  the  Elmployer.  or 
if  the  Employer  defaults  in  the 
performance  of  any  other  obligations 
under  the  Note,  the  entire  principal 
amount  outstanding  under  the  Note,  plus 
accrued  interest  and  late  charges,  shall 
become  due  and  payable  at  the  option  of 
the  Trustee  acting  on  behalf  of  the 
Accounts-  The  Note  requires  the 
Employer  to  pay  all  collection  costs  and 
expenses  incurred  with  respect  to  any 
such  default.  From  and  after  any 
payment  default,  the  outstanding 
pnncipal  balance  and  any  accrued 
interest  shall  bear  interest  at  a  rate 
which  IS  four  percent  per  annum  above 
the  interest  rate  otherwise  in  effect  for 
such  payment. 

3.  In  addition  to  the  Note,  the  Loans 
will  be  secured  by  a  perfected  first 
security  interest  in  all  the  Employer's 
accounts  receivable  (the  Collateral)  for 
the  duration  of  the  term  of  the  Loans. 
The  Agreement  requires  that  the  value 
of  the  Collateral  must  remain  at  all 
limes  in  an  amount  no  less  than  two 
hundred  percent  of  the  outstanding 
principal  amount  of  the  Loan.  Under  the 
.Agreement,  if  the  value  of  the  Collateral 
falls  below  that  level,  the  Fjnployer 
must  immediately  offer  additional 
collateral  to  satisfy  the  security 
requirement  or  repay  so  much  of  the 
outstanding  indebtedness  as  to  cause 
the  security  requirement  to  be  satisfied. 
The  Agreement  provides  that  the  value 
of  the  Collateral  is  to  be  determined  by 
independent  certified  public 


accountants  and  based  on  the 
Employer's  historical  collection  record 
with  respect  to  its  accounts  receivable. 
Under  the  Agreement  the  Employer 
warrants  to  own  the  Collateral  free  and 
clear  of  any  encumbrances  except  the 
security  interest  granted  to  the  Accounts 
under  the  Agreement. 

The  Employers  payment  of  all 
indebtedness  under  the  Note  will  be 
secured  further  by  a  written 
unconditional  guarantee  which  Dr. 
Evans  will  execute  on  the  I-oan  Date.  Dr. 
Evans  represents  his  net  worth  to  be 
approximately  $7,034,629  as  of  March  31. 
1988. 

The  terms  of  the  proposed  Loans 
pursuant  to  the  Agreement  and  the  Note 
have  been  reviewed  and  evaluated  by 
Edward  N,  Cohn  (Cohn).  president  of  the 
Franklin  County  Division  of  County 
Savings  Bank  (the  CSB)  in  Columbus. 
Ohio.  Cohn.  who  states  that  the  CSB  is 
independent  of  the  Employer,  represents 
that  CSB  would  be  willing  to  make  a 
loan  to  the  Employer  under  the  same 
terms  and  conditions  as  those  now 
proposed  for  the  Loans  from  the 
Accounts. 

4.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  catena  of 
section  408(a)  of  the  Act  for  the 
following  reasons;  (1)  The  transactions 
will  affect  only  the  Accounts,  which  are 
individually-directed  participant 
accounts  in  the  Plans;  (2)  The 
transactions  will  be  pursuant  to  written 
directions  of  the  Accounts"  sole 
participant.  Dr.  Evans;  (3)  The  Loans  are 
repayable  upon  demand  at  any  lime  by 
the  Trustee  on  behalf  of  the  Accounts: 
(4)  The  Loans  will  be  secured  at  all 
times  by  a  first  lien  on  collateral  having 
a  value  of  at  least  200  percent  of  the 
outstanding  principal  amount  of  the 
Loans;  (5)  The  Loans  will  be  guaranteed 
personally  by  Dr.  Evans:  (6)  The  Loan 
terms  have  been  approved  by  the 
president  of  CSB.  which  is  independent 
of  the  Employer,  as  terms  under  which 
CSB  would  extend  credit  to  the 
Employer  and  (7)  Dr.  Evans  is  Ihe  only 
participant  in  the  Plans  affected  by  the 
transactions  and  he  desires  that  they  be 
consummated. 

Notice  to  Interested  Persons:  Because 
Dr.  Evans  is  the  only  participant  in  the 
Plans  to  be  affected  by  the  proposed 
transactions,  it  has  been  determined 
that  there  is  no  need  to  distribute  the 
notice  of  pendency  to  interested 
persons.  Comments  and  requests  for  a 
hearmg  must  be  received  by  the 
Department  withm  30  days  of  Ihe  dale  of 
publication  of  this  notice  of  proposed 
exemption. 
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For  Further  Information  Contact: 
Ronald  Wiilett  of  Ihe  Department, 
telephone  (202)  525-8881.  (This  is  not  a 
toll-free  number.) 

Individual  Retirement  Account  of  Robert 
E.  Keefer  (IRA)  Located  in  Hawtfaome. 
California 

lAppiiCiiMon  No-  D-7525] 

Proposed  Exemption 

The  Department  Is  considering 

granting  an  exemption  under  the 
authority  of  section  4g75(c)(21  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  (Procedure 
75-1  (40  FR  18471,  Apnl  28.  1975).  If  the 
exemption  is  granted  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  code 
shall  not  apply  to  the  proposed  sale  of  a 
parcel  of  real  property  (the  Property)  to 
the  IRA  by  Ihe  Robert  and  Suzctte 
Keefer  Family  Trust  (the  Trust),  nor  to 
the  subsequent  lease  of  the  Property  by 
the  IRA  to  Hawthorne  Mazda,  a 
company  which  is  wholly  owned  by  Mr. 
Keefer,  provided  that  the  terms  of  the 
transactions  are  no  less  favorable  to  the 
IRA  than  those  obtainable  in  arm's- 
length  transactions  with  unrelated 
parlies.' 

Summary  of  Facts  and  Representations 

1.  The  IRA  is  a  self-directed  IRA 
described  in  section  408(a)  of  the  Code 
with  Shearson  Lehman  Hutton  Company 
acting  as  trustee.  As  of  |uly  1988.  the 
IRA  had  net  assets  of  approximately 
S31 6.610. 

2.  The  Property,  located  at  11977 
Hawthorne  Blvd.  Hawthorne,  California, 
consists  of  approximately  8750  square 
feet  and  is  improved  with  an  asphalt 
paved  parking  lot.  The  Property  is 
currently  leased  by  the  Trust  to 
Hawthorne  Mazda, 

3.  The  Trust  proposes  to  sell  the 
Property  to  the  IRA  for  S228.000  in  cash, 
its  appraised  fair  market  value.  No 
commissions  or  other  expenses  will  be 
paid  by  the  IRA  in  connection  with  the 
sale.  The  Properly  was  appraised  by  Mr 
John  L.  Schlueter  (Mr.  Schlueter).  an 
unrelated  appraiser  with  the  firm  of 
Patrick  E.  Keller  &  Associates  Real 
Estate  Apprai-iers  &  Consultants. 
Hawthorne.  Califonria,  as  having  a  fair 
market  value  of  S228.000  as  of  May  9. 
7988. 

4.  The  IRA  proposes  to  lease  the 
Property  to  Hawthorne  Mazda  for  a 


>  Became  (lie  IRA  don  nol  meel  the  cundftions 
ducrtbod  in  Zfl  CFR  2S10>J(d]  ihere  U  no 
(unsdictitio  under  Title  I  orth«  Act  However,  lh«» 
is  JuriwJicHon  under  TitJc  U  of  the  Act  purwanl  to 
■cation  4975  of  ihe  Code. 


primary  term  of  5  years  with  options  for 
3  additional  5  year  terms.  The  lease  is  a 
triple  net  lease  in  favor  of  the  IRA  with 
annua!  rental  payments  of  $27,000.  The 
amoimt  of  the  initial  rental  payment  was 
determined  by  Mr.  Schlueter  in  his 
appraisal  of  May  9. 1988.  The  lease  also 
provides  that  the  amount  of  reiual  will 
be  increased  annually  based  on  the 
increase  in  the  Consumer  Price  Index.  In 
addition,  Hawthorne  Mazda  will 
maintain  fire  and  casualty  insurance  on 
the  Property  with  the  IRA  named  as  loss 
payee. 

5.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  statutory  criteria 
contained  in  section  4975(c)(2)  of  the 
Code  because: 

(a)  No  commission  or  other  expenses 
will  be  paid  by  the  IRA  in  connection 
with  the  transactions: 

(b)  The  Property  would  represent  less 
than  25'%  of  the  assets  in  the  IRA; 

(c)  The  purchase  price  and  the  rental 
payments  were  determined  by  an 
independent  appraiser,  and 

(d)  Mr.  Keefer  is  the  only  participant 
in  the  IRA  and  he  has  determined  that 
the  transactions  are  appropriate  for  and 
in  the  best  interests  of  the  IRA  and 
desires  that  the  transactions  be 
consummated, 

Notice  to  Interested  Persons:  Because 
Mr.  Keefer  is  the  only  participant  in  the 
IRA.  it  has  been  determined  that  there  is 
no  need  to  disinbule  the  notice  of 
proposed  exemption  to  interested 
persons.  Comments  and  requests  for  a 
public  bearing  are  due  30  days  after  the 
publication  of  this  notice  in  the  Federal 
Ref^ster, 

FOR  FURTHER  INFORMATION 
CONTACT:  Alan  H.  Levitas  of  the 
Dppartmenl.  telephone  (202)  525-8194. 
(This  is  not  a  toll-free  number! 

Tarrant  Services,  Inc.  Profit  Sharing  Flan 
and  Trust  (the  Plan)  Located  in  Fori 
Worth.  Texas 

JAppliCiition  No,  D-762fll 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  |40  FR 
184711.  April  28. 1975),  If  the  exemption 
IS  granted  the  restrictions  of  section 
406(a)  and  406(b)(l]  and  (b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (Al 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  cash  sale  by  the  Plan  of 
its  general  partnership  interest  (the 
Interest}  in  Galaxy  Development  |oint 


Venture  tl  (the  Partnership)  to  Tarrant 
Services.  Inc.  (the  Employer),  the 
sponsor  of  the  Plan,  provided  that  the 
sales  price  is  no  less  than  the  greater  of: 
(1)  The  fair  market  value  on  the  date  of 
the  sale  of  the  Plan's  Interest  in  the 
Partnership  or  (2)  the  costs  to  the  Plan 
associated  with  the  acquisition  and 
holding  of  the  Interest;  and  provided 
further  that  the  Plan,  the  Partnership. 
and  the  Employer  execute  appropriate 
documents  thai  refiect  the  substitution 
of  the  Employer  as  a  partner  in  the 
partnership  and  acknowledge  that  the 
Plan  has  been  absolved  and  released  of 
any  further  and  continuing  obligations  in 
connection  with  the  Partnership. 

Summary  of  Facts  and  Representations 

1.  The  Plan,  eslabbshed  January  1, 
1981,  is  a  defined  compensation  plan 
w\\h  approximately  nine  !9) 
participants.  As  of  1986.  the 
approximate  fair  market  value  of  the 
assets  of  the  Plan  was  S272.417.  The 
trustees  (the  Trustees)  of  the  Plan  are 
Peny  Hoover  (Mr  Hoover)  and  Phillip 
Godbey  (Mr.  Godbe> ),  Both  of  the 
Trustees  are  participants  in  the  Plan. 

2.  The  Employer,  located  at  710  Main 
Street.  Fort  Worth.  Texas,  is  engaged  in 
the  repair  of  real  properties  damaged  by 
casualty  losses,  in  the  sale  of  carpet  to 
builders  of  new  residential  construction, 
in  the  construction  of  new  single  family 
residential  properties  and  home 
improvements,  and  in  other 
miscellaneous  activities  related  to 
construction.  Mr.  Hoover  and  Mr. 
Godbey  serve,  respectively,  as  president 
and  secretary  of  the  Employer  and  are 
each  directors,  employees,  and  fifty 
percent  (50%)  shareholders  of  the 
Employer.  The  Trustees  and  the 
Employer  (the  Applicants)  jointly  filed 
the  apphcatiun  requesting  the  exemption 
of  the  proposed  transaction. 

3.  In  1985,  the  Plan  acquired  at  a  price 
of  $10,561  a  12.5'%  general  partnership 
interest  m  the  Partnership  from  Lowry 
Davidson  (Mr.  Davidson)  who  was 
acting  on  behalf  of  Great  Western 
Galaxy.  Inc.  (Great  Western).  It  is 
represented  that  both  Mr.  Davidson  and 
Great  Western  were  unrelated  third 
parties  with  respect  to  the  Plan.  The 
Partnership  was  farmed  for  the  sole 
purpose  of  acquiring  a  tract  of  land  [the 
Land),  consisting  of  approximately  6.732 
acres  on  U.S.  Highway  377  m  Keller. 
Texas.  The  Land  is  approximately  18 
miles  west  of  the  central  business 
district  of  Fort  Worth  and  18  miles  west 
of  the  Dallas/Fort  Worth  International 
Airport.  It  is  represented  that  the  Land 
is  the  only  property  owned  by  the 
Partnership. 
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la  acquinng  its  t2j*  interest  m  the 
Partnership,  the  Plan  alao  became  a  co- 
maker in  the  onginal  first  mortgage  (the 
Mortgage)  from  an  unrelated  tjank  in  the 
a.-noiint  of  5477.000  which  the 
Partnership  used  to  acquire  the  Land. 
The  terms  of  the  Mortgage  include  an 
interest  rate  of  10%  per  annum  payable 
semi-annually  to  the  bank.  The  entire 
principal  balance  on  the  Mortgage  is  due 
and  payable  on  September  30, 1995.' 

Subsequently,  the  Plan'a  12.5'^  interest 
m  the  Partnership  was  increased  to 
28  ^%,  because  certain  general  partners 
in  the  Partnership  defaulted  and  could 
not  make  capital  contributions  to  the 
Partnership.  As  a  result  the  defaulting 
p.irtners'  ownership  interests  in  the 
ParLnership  were  distributed  pro  rata  lo 
the  remaining  partners,  including  the 
Plan.  In  addition,  the  defaulting  partners 
f-jrfeiled  lo  the  Partnership  all  of  their 
prior  capital  contributions.  It  is 
rt^presented  that  none  of  the  defaulting 
partners  were  parties  in  interest  with 
respect  to  the  Plan.  It  is  represented  that 
none  of  the  general  partners  of  the 
Partnership  is  a  party  in  interest  with 
respect  to  the  Plan. 

5.  On  August  9. 1988,  Kerry  McCombs 
(,Mr.  McCombs),  a  general  partner  and 
owner  of  a  \5SZ%  interest  in  the 
Partnership,  was  asked  by  the 
Applicants  to  value  the  Plans  interest  in 
the  Partnership.  Mr.  McCombs 
represents  his  independence  from  the 
proposed  transaction  in  tlial  he  is  not  an 
owner,  director,  officer,  or  employee  of 
the  Employer,  nor  is  he  a  participant  or 
beneficiary  in  the  Pla.i.  Mr.  McCombs 
states  that  he  is  famiUar  with  the  value 
of  real  estate  in  the  Dallas/Fort  Worth 
area  and  has  been  dealing  in  real  estate 
both  as  a  buyer  and  aeller.  amce  1372.  In 
evaluating  the  Plan's  Interest  in  the 
Partnership,  Mr.  McCombs  took  into 
consideration  the  book  value  of  the 
Partnership,  its  financial  condition,  lack 
of  earning  capacity,  the  potential  return 
on  the  investment,  goodwill,  and  other 
intangibles  of  the  Partnership.  In 
addition,  ,Mr.  McCombs  considered  the 
history  and  the  nature  of  the  Partnership 
and  the  lack  of  a  market  or  comparable 
sales  for  the  Plan's  Interest  in  the 
Partnership.  In  Mr.  McCombs'  opinion, 
the  Plan's  Interest  in  the  Partnership  has 
no  value  in  itself.  Further.  Mr  McCombs 
states  that  the  only  value  to  be 
attributed  to  the  Plan's  Interest  in  the 
Partnership  is  the  underlying  value  of 
the  Land  owned  by  the  Partnership. 

5  The  Land  underlying  the 
Partnership  was  appraised  by  Mark 


*  TTie  Depar'mervl  herein  LB  not  proposing  nilief 
for  any  vioiation  of  P^r*  [V  of  th*  Art  whicft  may 
have  an««n  ••  a  rvsull  of  th«  acquis Uoo  at  tha 
Intereal  by  Uie  Pl,ia. 


Costaoza  (Mr  Coslanza)  in  May  1988,  at 
a  value  of  S5iie.000  Mr  Cualanza 
represents  [ha:  as  a  re.il  estate  a^ent/ 
broker  smce  1983,  he  has  been  actively 
engaged  in  real  estate  s,iles  and  in 
providing  market  studies.  appraisaLs. 
and  counseling  with  respect  lo  all  types 
of  real  piroperty  to  government  agencies, 
corporations,  attorneys,  accountants, 
and  other  individuals.  Mr.  Costanza  is 
currently  associated  with  Century  21  in 
Eulesa.  Texas  and  specializes  in  sales  of 
raw  land  and  investment  properties.  Mr. 
Costanza  is  independent  m  that  he  has 
no  ownership  interest  in  the  Employer, 
he  IS  not  a  director,  ofricer,  or  employee 
of  the  Employer,  nor  is  he  a  participant 
or  beneHciary  of  the  Plan 

In  his  appraisal  report  Mr  Costanza 
notes  that  no  value  has  been  placed  on 
the  two  existing  houses  located  on  the 
Land,  even  though  these  houses  do  have 
a  current  rental  value,  because  they 
would  have  to  be  removed  for  the  Land 
to  be  developed.  In  Mr.  Costanza's 
opinion,  the  current  use  of  the  Land  is 
not  the  highest  and  best  use  for  the 
p.'operty.  Mr.  Costanza  states  that 
maximum  productivity  from  the  Land 
would  be  achieved  by  commerciaJ  or 
retail  development  to  serve  an 
increasing  population  in  the  area. 
However,  it  is  represented  by  Mr. 
Costanza  that  such  development  should 
be  deferred  for  several  years  until 
economic  circumstances  in  the  area 
improve  and  demand  increases 
sufriciently  lo  make  development 
finandally  feasible. 

6.  The  Employer  represents  that  in 
1966  the  Plan  made  distributions  m  the 
amount  of  $62,000  or  30'!(  of  the  assets  of 
the  Plan  to  three  former  partiapants  of 
the  Plan.  A»  a  result,  the  Trustees 
maintain  that  the  Plan's  remaining 
assets  are  illiquid.  To  remedy  this 
situation  and  to  avoid  a  forced  sale  of 
Plan  assets  in  order  to  pay  future 
benefits,  the  Trustees  have  decided  to 
sell  the  Plan's  Interest  in  the 
Partnership,  rather  than  continue  lo  hold 
it  for  appreciation.  Also,  it  is 
represented  thai  currently  the  Plan  is 
receiving  no  mcome  from  its  investment 
in  the  Partnership.  B«?cau8e  real  property 
values  have  decreased  in  Texas,  it  is 
represented  that  there  is  a  general  lack 
of  a  market  for  the  sale  to  third  parties 
of  the  Plan  •  Interest  in  the  Par.nership. 
Consequently,  the  Employer  proposes  to 
purchase  for  cash  the  Plan's  2avi% 
Interest  in  the  Partnership.  Based  on  an 
appraised  value  of  $588,000  for  the  Land 
underlying  the  Partnership,  the 
Applicants  represent  that  the  fair 
market  value  of  the  Plan  s  2a%% 
Interest  in  the  Partnership  is 
approximately  1167,000,  However,  (he 


Plan's  pro  rota  share  of  the  Mortgage  in 
the  amount  of  $477,000  would  be 
approximately  $135,000.  Therefore,  the 
fair  market  value  of  the  Plan's  net  equity 
Interest  in  the  Partnership  is  represented 
lo  be  $31,000.  The  Employer  proposes  to 
relieve  the  Plans  of  its  share  of  the 
liability  for  the  .Mortgage  and  to  pay  to 
the  Plan  the  gn:olpr  of  the  Plan's  net 
equity  Interest  in  the  Partnership  on  the 
dale  of  the  sale  or  the  total  cost  to  the 
Plan  to  acquire  and  hold  the  Interest 
which,  as  of  July  1988,  w,is  estimated  lo 
be  $34,544.  It  is  represented  that  the  Plan 
will  not  be  required  to  pay  any  real 
estate  fees,  com.missions,  finders  fees,  or 
any  olher  remuneration  to  any  third 
party  with  respect  lo  the  proposed 
transaction. 

7.  In  summary,  the  Applicants 
represent  thai  the  proposed  transaction 
meets  the  statutory  criteria  for  an 
exemption  under  section  408|a)  of  the 
Act  because: 

(a  I  The  sale  of  the  Plan's  Interest  in 
the  Partnership  will  be  a  one  time 
transaction  for  cash: 

(b)  The  Plan  will  not  incur  expenses 
on  the  sale: 

(c|  The  Plan  will  be  able  to  improve 
the  liquidity  of  the  Plan's  assets  with  the 
proceeds  of  the  sale: 

(d)  The  sales  price  is  based  on  a  fair 
market  value  of  the  Land  underlying  the 
Partnership  as  determmed  by  a  qualified 
independent  appraiser: 

(ej  The  Plan  will  receive  the^^oterof 
its  net  equity  Interest  in  the  Partnership 
on  the  date  of  the  sale  or  its  total 
expenses  incurred  in  acquiring  and 
holding  its  Interest  in  the  Partnership: 
and 

(f)  The  Plan  will  be  relieved  ofany 
liability  with  respect  to  the  existing 
Mortgage  on  the  Land  underlying  the 
Partnership 

For  Further  Information  Contact 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (2021  521-8883.  (This  is  not  a 
toll-free  number.} 

Health  Care  Administration  Company 
Profit  Sharing  Plan  and  Trust  (the  Plan) 
Located  in  San  .\olomo.  Texas 

I.App.'iCBtiunNc  D-TWSJ 

Proposed  ExewpUon 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c|(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERIS.A  Procedure  75-1  (40  FR 
18471.  April  28. 1975).  If  the  cxemplion  is 
granted,  the  reslnclions  of  section 
406(al.  408  (b)(1)  and  (b)(21  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code. 
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liy  reason  of  section  4975(c)(1)  (A) 
through  IE)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  by  the  Plan  of 
certain  certificates  of  deposit  (the  CDs) 
and  certain  oil  well  interests  (the  Oil 
Well  Interests)  to  Health  Care 
Administration  Company  (HCAC),  the 
Plan  sponsor,  provided  that  the  price 
paid  be  no  less  than  the  greater  of  the 
fair  market  value  of  the  CDs  and  the  Oil 
Well  Interests  as  of  the  dale  of  sale  or 
the  original  pnccs  paid  for  the  CDs  and 
Oil  Well  Interests  and  all  expenses  to 
the  Plan  is  connection  with  its 
acquisition  and  holding  of  the  CDs  and 
Oil  Well  Interests  to  the  dale  of  sale. 

Summary  of  Fads  and  Representations 

1.  The  Plan  is  a  terminated  defmed 
contribution  profit  sharing  plan 
sponsored  by  HCAC,  owners  and 
operators  of  nursing  and  relu-ement 
facilities.  The  trustees  of  the  Plan  are 
Robert  T.  Bowers  and  Gary  L  Bowers, 
who  also  own  a  majority  interest  in 

I  ICJ\C.  As  of  March  31, 1987,  the 
termination  dale  for  the  Plan,  the  Plan 
had  $359,043  in  assets  and  80 
participants. 

2.  Among  the  Plan's  assets  are  Iwo 
CDs  Issued  by  First  Republicbank  of  San 
Antonio.  Tlie  CDs  are:  e4fl52,  purchased 
on  Au,?u5l  27, 1985  and  maturing  on 
August  27, 1990  for  $15,000  plus  interest 
at  10'%:  and  »481B,  purchased  on 
September  25, 1985  maturing  on 
September  25, 1990  for  $12,000  plus 
mterest  at  9.95S, 

3.  The  Plan's  assets  also  include  a 
1.5625'ft  working  interest  in  two  oil  wells 
(the  Schwarz  well  and  Ihe  Biller  ffl 
well)  located  in  Canadian  County. 
Oklahoma.  The  Plan  paid  $12,452.89  in 
May  1986,  for  its  inleresl  in  the  Schwarz 
well  and  has  received  a  net  income  from 
that  well  of  $1,316.32.  The  Plan  paid 
510,402.53  in  June  1986,  for  its  interest  in 
the  Biller  «1  well  and  has  received  a  net 
income  from  thai  well  of  $464.55 

4.  On  )uly  27, 1987.  Bob  B,  Hunt 
President  of  Hunt  Engineering,  Inc.  a 
petroleum  consulting  and  property 
management  enterpnse  located  in 
Oklahoma  City,  Oklahoma,  an 
independent  and  qualified  appraiser, 
staled  that  the  fair  market  value  of  the 
Plan's  interests  in  the  two  wells  is 
$3,662. 

5.  The  applicant  proposes,  in  order  to 
expedite  the  distribution  of  the 
terminated  Plan's  assets  to  participants 
and  beneficiaries,  that  the  Plan  sponsor 
purchase  the  CDs  and  the  Oil  Well 
Interests  for  cash  The  CDs  will  be 
purchased  for  fair  market  value  current 
as  of  the  date  of  sale  without  any 
interest  penalty.  The  Oil  Well  Interests 
will  be  purchased  for  the  greater  of  their 
fair  market  value  as  of  the  date  of  sale 


or  for  the  total  amount  expended  by  the 
Plan  in  connection  with  its  acquisition 
and  holding  of  the  Oil  Well  Interests. 

6,  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  criteria  of  section  408(a) 
of  the  Act  because,  among  other  things: 
(a)  The  sale  represents  a  one-time 
transaction  for  cash,  which  can  be 
easily  verified,  (b)  the  Plan  will  receive 
for  the  CDs  their  fair  market  value  as  of 
the  date  of  sale,  without  incurring  any 
interest  penally:  (c)  the  Plan  will  receive 
the  greater  of  the  fair  market  value  of 
Oil  Well  Interests  as  of  the  date  of  sale 
or  the  total  amount  expended  by  the 
Plan  in  connection  wilh  its  acquisition 
and  holding  of  the  Oil  Well  Interests:  (d) 
Ihe  terms  of  the  transaction  will  be  more 
favorable  to  the  Plan  than  those 
obtainable  by  the  Plan  in  arm's-length 
transaction  with  unrelated  third  parties: 
(e)  tlie  Plan  will  not  pay  any 
commissions,  fees,  or  taxes  in 
connection  wilh  the  sale  of  the  CDs  and 
Oil  Well  Interests;  and  (f)  the  Plan  will 
be  able  to  complete  distribution  of  its 
assets  in  a  timely  manner. 

For  Further  Information  Contact: 
)oscph  L  Roberts  III  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number ) 

Plan  of  First  Wachovia  Diversified 
Funds  for  RetiremenI  Trusts  (the  Plan) 
Located  in  Winslon-Salem,  North 
Carolina 

(Applicalion  No-  [>-7674) 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4<l8(a)  of  the  Act 
and  in  accordance  wilh  the  procedures 
set  forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975|.  If  the  exemption  is 
granted  the  restrictions  of  section 
406(b)(2)  of  the  Act  shall  not  apply  to 
the  proposed  merger  of  the  First 
Wachovia  Income  Fund  (the  First 
Atlanta  Fund),  trusteed  by  First 
National  Bank  of  Atlanta  (First  Atlanta 
Bank),  into  the  First  Wachovia  Fixed 
Income  Fund  (the  Wachovia  Fund), 
trusteed  by  Wachovia  Bank  and  Trust 
Company,  N,A.  (Wachovia  Bank), 
provided  that  upon  completion  of  the 
merger  the  aggregate  fair  market  value 
of  the  interest  of  each  employee  benefit 
plan  participating  (Participating  Plan)  in 
Ihe  two  funds  (collectively  the  Funds) 
equals  the  aggregate  fair  market  value  of 
each  such  Participating  Plan's  interest  in 
the  Funds  immediately  preceding  the 
merger. 
Summary  of  Facts  and  Representations 

1.  The  Plan  became  effective  on 
January  19, 1988,  pursuant  to  an  opinion 


letter  issued  by  the  Internal  Revenue 
Service.  The  Plan  was  created  for  the 
purpose  of  consolidating  venous 
commnon  trust  funds  under  it  that  had 
been  exlablished  by  Wachovia  Bank 
and  First  Atlanta  Bank,  respectively 
This  consolidation  was  undertaken  in 
order  lo  form  a  system  of  interbank 
common  trust  funds  for  the  collective 
investment  and  reinvestment  of  funds 
held  by  the  two  banks,  in  their 
respective  capacity  as  fiduciaries  of 
Participating  Plans  created  or  organized 
in  the  United  States  and  forming  part  of 
a  pension,  profit  sharing,  or  stock  bonus 
plan  which  is  exempt  from  Federal 
Income  taxation  under  section  501(a]  of 
the  Code  by  reason  of  qualifying  under 
section  401(a)  of  the  Code.  AiS  a 
consequence  of  tjie  consolidation  under 
Ihe  Plan,  two  trust  funds,  the  Wachovia 
Fund  and  the  First  Atlanta  Fund, 
respectively,  became  part  of  the  Plan. 
These  Funds  have  substantially 
identical  investment  objectives  wilh 
assets  of  each  invested  in  similar  types 
of  fixed  income  securities, 

2.  As  of  March  31, 1988.  there  were 
1,334  Participating  Plan  with  total  net 
assets  of  approximately  $941,220,047 
invested  in  various  funds  under  the 
Plan.  Also  as  of  March  31, 1988,  211  of 
the  Participating  Plans  had 
approximately  $265,273,287  of  their  net 
assets  invested  in  the  Wachovia  Fund 
and  36  Participating  Plans  had 
approximately  $24,588,405  of  theu-  net 
assets  invested  in  the  First  Atlanta 
Fund. 

3.  Wachovia  Bank  and  First  Atlanta 
Bank  are  members  of  an  "affiliated 
group"  as  defined  in  section  1504  of  the 
Code  and  each  is  a  National  Banking 
Association  under  the  laws  of  United 
States.  Wachovia  Bank  is  the  principal 
subsidiary  of  Wachovia  Corporation,  a 
North  Carolina  corporation  and  First 
Atlanta  Bank  is  the  principal  subsidiary 
of  First  Atanta  Corporation,  a  Georgia 
corporation.  In  addition,  Wachovia 
Corporation  and  First  Atlanta 
Corporation  are  the  principal 
subsidiaries  of  First  Wachovia 
Corporation,  a  North  Carolina 
corporation,  and  all  Ihree  corporations 
are  registered  bank  holding  corporations 
under  the  Bank  Holding  Company  Act  of 
1956 

4.  The  First  Atlanta  Bank  and  the 
Wachovia  Bank  in  their  fiduciary 
capacities,  respectively,  propose  that  the 
First  Atlanta  Fund  merge  into  Wachovia 
Fund,  and  that  the  First  .Atlanta  Fund 
cease  to  exist.  The  merger  will  become 
effective  on  a  date  lo  be  determined 
following  receipt  of  the  requested 
exemptioiL 
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5.  To  accomplish  the  merger  the 
assets,  including  all  accrued  income,  of 
the  Funds  will  be  valued  at  their  fair 
market  value  as  of  the  merger  date.  First 
Atlanta  Bank  will  transfer  the  assets  of 
the  First  Atlanta  Fund  as  of  the  date  of 
the  merger  to  the  Wachovia  Fund.  The 
transferred  assets  of  the  First  Atlantia 
Fund  will  be  commingled  with  the 
Wachovia  Fund  for  investment 
following  the  date  of  the  merger  and  all 
income  earned  during  the  fiscal  year  m 
the  First  Atlanta  Fund,  preceding  and 
following  the  date  of  merger.  wiiJ  be 
deemed  to  have  been  earned  m  the 
Wachovia  Fund. 

Participating  Plans  in  the  First  Atlanta 
Fund  will  become  ParUcipatix^  Plan  in 
the  Wachovia  Fund  as  of  the  date  of  the 
merger.  A  Participating  Plan  may 
withdraw  any  or  all  of  Us  assets  on  the 
last  day  of  the  month.  As  of  the  dale  of 
the  merger,  the  First  Atlanta  Fund  will 
have  allocated  to  its  units  m  the 
Wachovia  Fund  representing  the  fair 
market  value  of  the  assets  transferred 
from  the  First  Atlanta  Fund.  Each 
Participating  Plan  in  the  First  Atlanta 
Fund  immediately  preceding  the  merger 
will  have  allocated  to  it  as  of  the  date  of 
the  merger  the  proportion  of  such 
Wachovia  Fund  units  equal  to  ita 
proportion  of  the  units  in  the  First 
Atlanta  Fund  Immediately  preceding  the 
merger  No  fractional  units  of 
participation  in  the  Wachovia  Fund  will 
be  issued  in  the  merger.  The  Wacho\Ta 
Fund  will  pay  cash  equal  to  the  fdir 
market  value  of  any  such  fractional  unit 
to  which  a  Participating  Plan  in  the  First 
Atlanta  Fund  would  otherwise  have 
been  entitled.  Neither  Wachovia  Bank. 
First  Atlanta  Bank,  nor  any  affiliated 
party  will  receive  any  fee  or  commission 
with  respect  to  the  merger  The  merger 
of  the  Funds  will  not  result  in  any 
additional  fees  for  the  Participating 
Plans 

e.  The  applicants,  the  Wachovia  Bank 
and  the  First  Atlanta  Bank,  represenl 
that  because  the  mvestment  objectives 
of  the  Funds  are  substantially  identical, 
the  Participating  Plans  best  mterests 
will  be  served  by  merging  the  Funds  in 
order  to  achieve  certain  operational 
efficiencies  and  economies  of  scale,  and 
to  make  available  greater  opportunities 
for  diversification  of  investments. 

"  In  summary  the  applicants 
represent  that  the  proposed  raerser 
meets  the  statutory  cnteria  containei  in 
section  408(a)  of  the  Act  because  (at 
neither  Wachovia  Bank,  First  Atlanta 
Bank,  nor  any  affiliate  of  either  bank 
will  receive  any  fee  or  commission  m 
connection  with  the  merger  (b)  the  fair 
market  value  of  the  interests  of  the 
Participating  Plans  m  the  Funds  wiU 


remain  unchanged  by  the  proposed 
merger  (c)  the  assets  of  each 
Participating  Plan  will  be  mvested  in  the 
same  tj-pe  of  investment  both  before 
and  after  the  proposed  merger  and  (d) 
the  proposed  merger  wiil  result  in 
greater  operational  efficiencies  and 
economies  of  scale,  and  greater 
opportimitiea  for  diversification  of 
investment  with  the  larger  size  of  a 
smgje  fund. 

For  further  Information  Contact:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number). 

Genera]  Information 

The  attention  of  interested  persons  is 

directed  to  the  following: 

(1)  The  fact  thai  a  transaction  is  the 
subject  of  an  exemption  under  section 
40a(aJ  of  the  Act  and/or  section 
49r5{cl{2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  m  mterest  or 
disqualified  person  from  certam  other 
provisions  of  the  Act  and/or  the  Code. 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  thmgs 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(l  KB)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employifes  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  Before  an  exemption  may  be 
granted  under  secton  408(a)  of  the  Act 
and/or  section  497r)(c){2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  mterests  of  the  plan  and  of  ita 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan,  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  m  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code. 
tnciuding  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
IS  subject  to  an  adminLstialive  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  m  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
represcnMtipns  contained  in  each 
application  are  tnie  and  complete,  and 
that  each  application  accurately 
describes  ail  material  terms  of  the 


transaction  which  is  the  subject  of  the 
exemption. 

Siijned  ar  Washington.  DC  this  13th  day  of 
September.  1986. 
RotMrt  I  Doyla. 

AcUng  Diivctor  of  Regulations  and 
InterpretaUonB.  Pension  and  Welfare  Benefits 
Admimstration.  VS.  Department  of  Labor. 
|FK  Doc  88-21226  Filed  9-l.vaa;  6  45  am] 
aiujHo  cooc  Mio-av-M 


I  Prohibited  Transaction  Exemption  S8-91: 
Exemption  Appllcstton  No.  0-7519  «l  all 

Grant  of  Individual  Exemptions; 
Sholom  Home,  Inc.  Pension  Plan  and 
Trust  (the  Plan)  et  al. 

agency:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Departmeni)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Acl)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code  I. 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  lo  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  m  each  apphcation  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington.  DC  The  notices  also 
invifed  interested  persons  to  submit 
comments  on  the  requested  exemptions 
lo  the  Department.  In  addition,  the 
notices  stated  thai  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing. 
unless  olhewise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31. 1978.  section  102 
of  Reorganization  Wan  No.  4  of  197B  (43 
FR  47713.  October  17. 1978)  transferred 
the  authonty  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 
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Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  7&-1  (40  FR  18471. 
April  28,  19751,  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  arc 
administratively  feasible: 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries:  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Sholom  Home,  Inc.  Pension  Plan  and 

Trust  (the  Plan)  Located  in  MinoeapoUs, 
Minnesota 

jProhibited  Transaction  Exemption  8»-fll: 
Exemption  Application  No.  D-7519| 

Exempt  J  on 

The  restrictiona  of  sections  40&(a).  406 
(b)(1)  and  (bl(2)  of  the  Act  and  the 
sancbons  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  by  the 
Plan  to  Sholom  Home.  Inc.  the  Plan 
sponsor,  of  all  rights  under  a  group 
annuity  contract  [the  Contract)  in 
exchange  for  a  cash  payment  to  the  Plan 
of  not  less  than  the  fair  market  value  of 
the  Contract  as  of  the  date  of  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  prant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  pubbshed  on  fuly 
15,  1988  al  53  FR  26913 

For  Further  Information  Contact 
loseph  L  Roberts  III  of  the  Department, 
telephone  (202)  523-8881 .  (This  is  not  a 
toll-free  number) 

General  Information 

Tlie  attenbon  of  interested  persons  is 
directed  lo  the  following: 

(1)  The  fact  that  a  transaction  Is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2I  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiducian,'  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)[l)(B}  of  the  Act:  nor  does 
It  affect  the  requirement  of  section 


401(a|  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exempbons  are 
supplemental  to.  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availabibty  of  these 
exemptions  is  subject  to  the  express 
condition  thai  the  material  facts  and 
representations  contained  m  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  DC  thia  13th  day  of 
September  1968. 
Robert ).  Doyle, 

Acting  Director  of  Hegulatjons  and 
Interpretations.  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of  Labor 
(FR  Doc  8S-21225  Filed  9-15-aa;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agency  Information  Conectlon 
Activities  Under  0MB  Review 

agency:  National  Endowment  for  the 

Arts. 

ACnoM:  Notice 

summary:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  lo  the  Office  of 
Management  and  Budget  (0MB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Acl  (44  U.S.C 
Chapter  35). 

DATES:  Comments  on  this  information 
coUection  must  be  submitted  by  October 
17. 1988. 

ADDRESSES:  Send  comments  to  Mr.  |im 
Houser.  Office  of  Management  and 
Budget  New  Elxecutive  Office  Building, 
726  lackson  Place  NW.,  Room  3002, 
Washingtoa  DC  20503:  (202-395-7316). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Anne  Cowperthwaite. 
National  Endowment  for  the  Arts. 
Administrative  Services  Division.  Room 
203. 1100  Pennsvlvania  Avenue  NW.. 
Washington.  DC  20506;  (202-682-5401). 
FOR  FUfTTNER  INFORMATION  COffTTACTt 
Anne  Cowpenhwaile.  National 
Endowment  for  the  Arts.  Administrative 
Services  Division.  Room  203. 1100 
Pennsylvania  Avenue  NW..  Washington. 


DC  20506.  (202-682-5401)  from  whom 
copies  of  the  documents  are  available. 
SUPPLEMENTARY  INFORMATKMC  The 

Elndowment  requests  a  review  of  the 
reusion  of  a  currently  approved 
collection.  TTiis  entry  is  issued  by  the 
Endowment  and  contains  the  followmg 
information: 

(l)The  title  of  the  form:  (2)  how  often 
the  required  information  must  be 
reported:  (3)  who  will  be  required  or 
asked  to  report  (4)  what  the  form  wiU 
be  used  for  (5)  an  estimate  of  the 
number  of  responses;  {5j  tiie  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entr>'  is 
not  subject  lo  44  US  C.  3504fh). 
Tjt/e:  Dance  on  Tour  FY  1990 
Frequency  of  CoUectton:  One-time 
Respondents:  Slate  or  local 

governments:  Non*profit  institutions 
Use:  The  Dance  on  Tour  category  of  the 
National  Endowment  for  the  Arts 
iformerly  (he  Dance/lnter-Arts/Slate 
Programs  Presenting/Touring 
Initiative)  provides  fmancial  support 
lo  stale  arts  agencies  and  regional 
arts  organizations  lo  assist  arts 
presenting  organizations  to  book 
dance  companies  and  dance  artists  of 
the  highest  artistic  level  and  of 
national  or  regional  significance. 
Review  of  appUcations  for  Bnanaai 
assistance  is  performed  by  an 
advisory  panel  and  awards  are  made 
on  the  basis  of  various  critena 
outlined  in  the  Program  guidebnes. 
Estimated  Number  of  Respondents:  20 
A  verage  Burden  Hours  per  Response:  35 
Total  Estimated  Burden:  700 
Anne  E.  Cowpertbwsite, 
Administrative  Services  Division.  Nationai 
Endowment  for  the  Arts. 
IFK  Doc  8a-2in7  Filed  9-15-88:  8:45  sm) 
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NATIONAL  SCIENCE  FOUr4DATK)N 

Forms  Submmed  for  0MB  Revtew 

In  accordance  with  the  Paperwork 
Reduction  Act  and  0MB  Guidelines,  the 
National  Science  Foundation  is  posting 
this  notice  of  information  collection  that 
will  affect  the  public 
Agency  Clearance  Officer  Merman  G 

Fleming.  (202)  357-9520. 
OMB  Desk  Officer  Wntten  comments 
to:  Office  of  Information  and 
Regulatory  Affairs.  ATTN;  Jim 
Houser.  Desk  Officer.  OMB.  722 
lackson  Place.  Room  3208.  NEOB, 
Washington.  DC  20503, 


BEST  COPY  AVAILABLE 
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Title:  Follow-up  to  the  1985  National 
Survey  of  Science  and  Mathematica 
Education. 

Affected  Public:  Individuals. 

Responses /Burden  Hoars:  600 
responses;  15  minute*  per  response — 
150  burden  hours. 

Abstract:  Information  on  the  effect  of 
teacher  salary  and  working  conditions 
on  the  retention  of  science  and 
mathematics  teachers  is  needed  for 
Federal  policymaking  purposes,  both 
by  NSF  and  by  the  Congress. 
Dated.  September  13. 1968. 

Herman  G.  Fleming. 

.\'SF  Clcc-unce  Officer 

jFR  Doc  88-nUl  Filed  9-15-88;  8.45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

J  Docket  No*.  50-269,  50-270  end  50-287  J 

Duke  Power  Co.,  Envtronmental 
Assessment  and  Finding  of  No 
Signtf leant  Impact 

The  United  Sidtes  Nuclear  Regulatory 
Commission  [the  Commission]  is 
considenng  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-38. 
DPR-47,  and  DPR-55  issued  to  Duke 
Power  Company,  flhe  licensee)  for 
operation  of  the  Oconee  Nuclear 
Station.  Units  1.  2  and  3.  located  m 
Oconee  County,  South  Carolina 

Environmental  Assessment 

IdentificQiion  o^ Proposed  Action:  The 
proposed  amendments  would  re\  ise  the 
Technical  Specifications  [TS]  to  support 
operation  of  Oconee  Unit  3,  Cycle  11  at 
full  rated  power  and  to  include  other 
revisions.  To  support  the  reload  TS 
revisions.  Duke  submitted  the  report. 
"Oconee  Unit  3  Cycle  11,  Reload 
Report."  DPC-RD-2011,  May  1988.  These 
amendments  would  revise  the  following 
4  areas:  (1)  Update  the  operational 
power  imbalance  envelope.  These 
envelopes  would  be  revised  for  all  three 
units;  (2)  Increase  the  mmimum  boron 
concentration  m  the  borated  water 
storage  tank  (BWST)  from  1835  to  1950 
parts  per  million;  (3)  Increase  the 
minimum  volume  of  the  concentrated 
bone  acid  storage  tank  (CBAST]  from 
1020  to  1110  cubic  feet.  The  increase  in 
volume  would  ensure  that  the  CBAST 
can  borate  the  reactor  coolant  system  to 
\%  delta  k/k  subcriiical  with  the 
followmg  assumptions:  Cold  conditions 
with  the  maximum  worth  stuck  rod.  and 
no  credit  for  xenon  at  the  most  limiting 
time  in  the  core  life;  and  (4)  Revise  other 
areas  of  the  TS  that  are  administrative 
in  nature. 


The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendments  dated  May  16. 1988 

The  Need  for  the  Proposed  Action: 
The  proposed  change  to  the  TS  is 
needed  in  order  to  support  operation  of 
Oconee  Unit  3  at  full  rated  power  during 
Cycle  n.  Updating  of  the  operational 
power  imbalance  envelope  provides 
appmpriate  operating  flexibility  for  each 
of  the  three  Oconee  units. 

Environmental  Impacts  of  the 
Proposed  Action:  The  proposed 
revisions  to  the  TS  provide  safe 
operation  with  the  proposed  changes  in 
the  fuel  load  and  for  operation  with 
increased  core  flow  and  revised  core 
power  imbalance  limits.  The  TS  changes 
ensure  that  the  capability  to  maintain 
adequate  shutdown  margins  during 
operation,  refueling,  or  in  the  event  of 
accidents  is  preserved  The  proposed 
changes  do  not  increase  the  probability 
or  consequences  of  any  accidents,  no 
changes  are  being  made  m  the  types  of 
any  effluents  that  may  be  released 
offsite,  and  there  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential  non- 
radiologicai  impacts,  the  proposed 
change  to  the  TS  involves  systems 
located  within  the  restricted  area  as 
defined  in  10  CFR  Part  20,  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
amendments. 

The  Notice  of  Consideration  of 
Issuance  of  Amendments  and 
Opportunity  fur  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  July  29. 1988  (53  FR 
28735).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 

Altf-motive  to  the  Proposed  Action: 
Since  the  Commission  concluded  thai 
there  are  no  significant  environmental 
effects  that  would  resul!  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendments.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of  any 
resources  not  previouloy  coosidered  in 


the  Final  Environmental  Statement  for 
the  Oconee  Nuclear  Station. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  has  reviewed  the  hcensee'a 
request  and  did  not  consult  other 
agencies  or  persons 

Finding  of  No  SignificaDt  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendments 

Based  upon  this  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  the 
amendments  dated  May  16.  1988  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street.  NW..  Washington,  DC. 
and  at  the  Oconee  County  Library.  501 
West  South  Broad  Street."  Walhalla. 
South  Carolina  29691. 

Dated  at  Rockville.  Maryland  this  12lh  day 

of  September  1988. 

David  B.  Matthew*. 

Director.  Project  Directorate  ll~3.  DiviMion  of 

Reactor  Profocts  t/ll. 

IFR  Doc  68-21180  Filed  9-15-88.  8:45  am] 
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Issuance  and  Availability  for  Public 
Comment  of  Proposed  Revision  3  to 
the  Standard  Review  Plan  Sections 
2.3.2  (Floods)  and  2.4.3  (Probable 
Maximum  Flood  (PMF)  on  Streams  snd 
Rivers) 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  stafT  is  issuing  for 
public  comment  proposed  Revision  3  to 
Standard  Review  Plan  (SRP)  Sections 
2.4.2  (Floods)  and  2.4.3  (Probable 
Maxinium  Flood  (PMF)  on  Streams  and 
Rivers)  as  part  of  the  resolution  of 
Generic  Safety  Issue  103.  "Design  for 
Probable  Maximum  Precipitation." 

Revision  2  to  the  Standard  Review 
Plan  for  Review  of  Safety  Analysis 
Reports  for  Nuclear  Power  Plants 
(NUREG-OBOO)  was  issued  m  July  of 
1981.  Section  2.4.2  (Floods)  and  2.4.3 
(Probable  Maximum  Flood  (PMF)  on 
Streams  and  Rivers)  indicate  that  design 
procedures  that  use  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA) /National 
Weather  Service  (NWS)  publications  to 
determine  the  probable  maximum 
precipitation  (PMP)  are  acceptable  to 
the  staff  (page  2.4.2-4).  The  SRP  also 
mdicates  that  new  information  that 
becomes  available  after  the  issuance  of 
the  Construction  Permit  (CP)  will  be 
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used  by  the  staff  m  evaluating  an 
Operating  License  (OL)  appUcation 
(page  2.4.2-4). 

Although  the  current  version 
(Revision  2)  of  SecUons  2.4.2  aiwi  2.4.3  of 
the  SRP  was  used  by  the  staff  during  the 
licensing  review  of  most  of  the  nuclear 
power  plants  now  operating,  it  la  clearly 
out  of  date.  The  hydirometeorological 
reports  of  the  U.S.  Weather  Bureau  (not 
the  National  Weather  Service.  NOAA) 
used  in  these  reviews  were  published 
from  1937  through  1973.  Of  the  49  reports 
referenced  in  the  SRP.  35  were 
published  prior  to  1960. 10  between  1960 
and  1969.  and  4  (including  one  draft 
report)  were  published  between  1970 
and  1973. 

Over  the  past  few  years,  NOAA/NWS 
has  issued  additional  publications  to 
provide  the  results  of  its  data 
assessments.  Between  1978  and  1U84  the 
NW^S  published  eight  reports  of 
particular  relevance,  which  provide  the 
results  of  recent  data  on  probable 
maximum  precipitation  collected  in 
various  regions  of  the  Umted  States  In 
many  cases,  these  reports  show  an 
increase  in  the  short Hduratioo.  localized 
rainfall  that  may  occur. 

The  NRC  staff  proposes  to  revise 
(Revision  3)  Seclioru  2.4.2  and  2.4.3  of 
the  SRP  to  incorporate  the  PMP 
procedures  and  criteria  contained  in  the 
latest  NOAA/NWS  publications.  The 
revised  SRP  sections  will  be  used  in  the 
review  of  new  CP  and  OL  applications 
docketed  after  the  final  issuance  date  of 
these  proposed  revisions.  The  impact  of 
staff-identified  information  that 
becomes  available  between  the  issuance 
of  the  CP  and  the  OL  application  would 
be  addressed  by  the  applicant,  and  its 
safety  significance  would  be  addressed 
in  the  staffs  Safety  Evaluation  Report. 

The  issuance  of  the  proposed  Revision 
3  to  SRP  Sections  2.4.2  and  2.4.3,  along 
with  a  Generic  Letter  to  be  sent  to 
licensees,  will  5er\'e  as  the  staffs 
resolution  of  Genenc  Safety  Issue  103. 
"Design  for  Probable  Maximum 
Precipitation." 

Copies  of  the  proposed  Revision  3  lo 
Standard  Review  Plan  Sections  2.4.2  and 
2.4-3  will  be  sent  directly  to  utilities. 
utility  industry  groups  and  associations, 
and  environmental  and  public  interest 
groups.  A  free  single  copy  of  these 
documents  may  be  requested  by  those 
considering  public  comment  by  writing 
to  the  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  Distribution 
Section,  Room  P-130A,  Washington,  DC 
20555.  A  copy  is  also  available  for 
inspection  and/or  coping  at  the  NRC 
Public  Document  Room,  2120  L  Street 
N'W.,  Washington.  DC.  and  at  the 
Commission's  Local  Public  Document 
Rooms  located  m  the  vicinity  of  nuclear 


power  plants.  Addresses  of  these  Local 
Public  Document  Rooms  can  be 
obtained  from  the  Chief.  Local  Public 
Document  Room  Branch,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  telephone  1 301 )  492-7536, 

Comments  should  be  forwarded  in 
writing  to  Mr.  Robert  Baer.  Division  of 
Safety  Issue  Resolution.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555  by  November  15. 1988. 

Dated  at  Rockville.  Maryland,  this  Bth  day 
of  Sept(!mt>er,  idse 

For  Ifae  Nudear  Regulatory  Commission. 
R  Wayne  HmuUxi, 

Dirtfctor.  Divtgion  of  Safety  Issue  ResoluLon. 
Office  of  Nuclear  Reguloiory  Research- 
[FR  Doc.  88-21161  Filed  9-15-88: 11:45  Bm) 
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{ Docket  No.  50-313] 

Arkansas  Power  and  U^hl  Co^ 
Cor\slderatlon  of  Issuance  of 
Amendment  to  Facility  Operattrig 
License  arKl  Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considenng  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
51.  issued  to  Arkansas  Power  and  Light 
Company  (AP&U  the  licensee),  for 
operation  of  Arkansas  Nuclear  One. 
Unit  1  (ANO-1)  located  in  Pope  County. 
Arkansas. 

The  amendment  would  revise 
Sections  2.1.  2.3.  3,5.2.  and  5.3.1  of  the 
Technical  Specifications  lo  reflect  the 
Cycle  9  core  reload  and  to  change  the 
Reactor  Protection  System  Variable  Low 
Pressure  Trip  Setpoinl. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  October  17. 1988,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
lo  issuance  of  the  amendment  to  the 
sub)ect  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  lo  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
inter\'ene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2,  1/  a  request  for  a  heanng  or 
petition  for  leave  to  mter\'ene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board. 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 


Licensing  Board  Panel  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensmg  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  lo  mtervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  thai  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specificaiiy  expUm  the  reasons 
why  intervention  should  be  permilled 
with  particular  reference  to  the 
following  factors-  (1)  The  nature  of  the 
petitioner's  nght  under  the  Act  to  be 
made  a  parly  lo  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  procerding  on  the 
petitioner's  interesl  The  petition  should 
also  identif>'  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  inlervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  mtervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  pnor  to  the 
first  prehearing  conference  scheduled  in 
the  proreedings,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  lo  the  petition  to 
interxene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
rc-asonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration-  A 
petitioner  who  fads  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
inter\'ene.  and  have  the  opportuivity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  lo 
present  evidence  and  cross-examine 
witnesses. 

.\  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  L'mted 
States  Nuclear  Regulatory  Commission. 
Washington.  DC  20S55.  Attention: 
Docketing  and  Ser\'tce  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  2120  L  Street.  N'W.. 
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Washington.  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
identification  Number  3737  and  the 
following  message  addressed  to  Jose  A. 
Caivo:  petitioner's  name  and  telephone 
number  date  Petition  was  mailed:  plant 
name:  and  publication  dale  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  GeneraJ 
Counsel.  US.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
and  to  Nicholas  S.  Reynolds.  Esquire, 
Bishop.  Liberman.  Cook.  Purcell  A 
Re>'nolds.  1200  Seventeenth  Street.  N'W., 
Suite  700.  Washington.  DC  20036- 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presidmg  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)(iHv)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  It  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50-91  and  50,92 

For  further  details  with  respect  to  this 
action,  see  the  applications  for 
amendment  dated  July  20  and  August  31. 
1988.  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street.  NW.. 
Washington.  DC  and  at  the  Tomlmson 
Library,  Arkansas  Technical  University, 
Russellville,  Arkansas  72801. 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  September  1968- 
For  the  Nuclear  Regulatory  Cotnnussion. 

Josa  A.  Calvo, 

Dincior.  Project  Directorate — IV  Division  of 
Reactor  Pro/ects — ///,  IV,  V  and  Special 
Projects.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc  68-21152  Filed  9-15-68: 8:45  amj 
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OCCUPATIONAL  SAFETY  AND 
HEALTH  REVIEW  COMMISSION 

Prtvacy  Act  of  1974:  New  Blanket 
Routine  Use* 

aqcncy:  Occupational  Safety  and 
Health  Review  Commission. 
action:  Notice. 

summary:  The  purpose  of  this  notice  is 
to  announce  two  new  blanket  routine 
uses  for  existing  systems  of  records. 
DATES:  Comments  must  be  submitted  on 
or  before  October  17,  1988.  The  new 
routine  uses  will  be  implemented  on 
October  17. 1988.  without  any  further 
notice  in  the  Federal  Re^ster.  unless 
comments  necessitate  otherwise. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  lu. 
Executive  Director.  Occupational  Safety 
and  Health  Review  Commission,  1825  K 
Street  NW  .  Room  4nA,  Washington. 
DC  20006-1246. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  the  Pnvacy  Act  of 
1974  (5  U.S-C.  552al  and  the 
Occupational  Safety  and  Health  Act  uf 
1970  (29  U.S.C-  651-678).  the 
Occupational  Safety  and  Health  Review 
Commission,  hereafter  referred  to  as  the 
Commission  orOSHRC.  proposes  to 
establish  two  new  blanket  routme  uses 
for  its  systems  of  records;  (1)  A  routine 
use  for  disclosure  to  the  Departmpnl  of 
Justice  for  use  in  litigation;  and  (2)  a 
routine  use  for  Commission  disclosure  in 
litigation.  In  its  "Pnvacy  Act  Guidance 
Update"  of  May  24. 1985,  the  Office  of 
Management  and  Budget  recommended 
that  agencies  adopt  these  routme  uses  to 
support  disclosure  of  Pnvacy  Act 
records  during  litigation.  The  proposed 
blanket  routme  uses  set  forth  below 
apply  to  all  OSHRC  systems  of  records 
now  in  effect. 

NEW  BLANKET  ROUTINE  USES 

fl)  Blanket  Routine  Use  for  Disclosure 
to  the  Department  of  Justice  for  Use  in 
iUigation. 

It  shall  be  a  routine  use  of  the  records 
in  the  Commissions  systems  of  records 
(0  disclose  them  to  the  Department  of 
Justice  when — 

(a)  The  Commission,  or  any 
component  thereof,  or 

(b)  Any  employee  of  the  Commission 
in  his  or  her  official  capacity,  or 

fc)  Any  employee  of  the  Commission 
in  his  or  her  individual  capacity  where 
the  Commission  has  agreed  lo  represent 
the  employee,  or 

{dj  The  United  States,  where  the 
Commission  determines  that  Utigation  is 
hkely  to  affect  the  Commission  or  any  of 
its  components. 


IS  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  is 
deemed  by  the  Commission  lo  be 
relevant  and  necessary  lo  the  litigation, 
provided,  however,  that  in  each  case, 
the  Commission  determines  that 
disclosure  of  the  records  lo  the 
Department  of  Justice  is  a  use  of  the 
information  contamed  in  the  records 
thai  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

(2)  Blanket  Routine  Use  for  Commission 

Disclosure  in  Utigation: 

II  shall  be  a  routine  use  of  the  records 
contained  in  the  systems  of  records 
maintained  by  the  Commission  to 
disclose  them  in  a  proceeding  before  a 
court  or  adjudicative  body  before  which 
the  Commission  is  aulhonzed  to  appear, 
when — 

(a)  The  Commission,  or  any 
component  thereof,  or 

(b)  Any  employee  of  the  Commission 
in  his  or  her  official  capacity,  or 

(cj  Any  employee  of  the  Commission 
in  his  or  her  individual  capacity  where 
the  Commission  has  agreed  to  represent 
the  employee,  or 

(d)  The  United  States,  where  the 
Commission  delermines  that  litigation  is 
likely  to  affect  the  Commission  or  any  of 
its  components. 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  Commission 
determines  that  use  of  such  records  is 
relevant  and  necessary  to  the  litigation, 
provided,  however,  thai  in  each  case, 
the  Commission  delermmes  that 
disclosure  of  the  records  to  a  court  or 
adjudicative  body  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

Dated  at  Washington.  DC.  on  Seplembur 
12,  19W. 

Eari  R.  Ohman.  Jr.. 
CeneroJ  Counsel 
|FR  Dw^  88-21118  Filed  9-15-B8;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-36070;  File  No.  SR-OTC- 

8«-17I 

Self -Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  of  the 
Depository  Trust  Co. 

Pursuant  to  section  19lb)(l)  of  the 
Secunlies  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78a(b)(l),  notice  is  hereby 
given  that  on  August  3. 1988.  the 
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Depository  Trust  Company  ("DTC") 
filed  a  proposed  rule  change  that  would 
extend  the  application  of  its  charge-back 
policy  for  erroneous  or  improper  credits 
to  payments  made  in  its  Same-Day 
Funds  Settlement  system  ("SDFS") 

The  proposed  rule  change  clarifies 
that  the  charge-back  pobcy.  which 
applies  to  Next-Day  Funds  Settlement 
Service,  also  applies  to  SDFS.  DTC 
generally  credits  dividend  and  interest 
payments  lo  participants  on  payable 
date.  DTC  also  may  credit  participants 
for  payments  of  principal  on 
redemptions  of  certain  types  of 
secunties  in  advance  of  DTC"s  receiving 
such  payment.  If  DTC  subsequently 
determines  that  a  credit  was  mist.-ikfnly 
made,  whether  due  to  the  issuer's 
default  on  the  payment,  an  error  on 
DTC's  part,  or  for  some  other  reason. 
DTC  reserves  the  right  to  use  its  charge- 
back policy  to  charge  the  account  of 
SDFS  participants. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  17A  of  Ihe  Act 
because  it  will  improve  the  procedures 
for  safeguarding  funds  in  DTC's  custody 
ur  control.  DTC  also  believes  that  the 
proposal  will  improve  the  timeliness  of 
dividend  and  redemption  payments  lo 
DTC's  participants  and  will  improve 
processing  and  recordkeeping  in  the 
Dividends  and  Reorganization 
Departments  of  DTC  and  it  participants. 

The  rule  change  has  become  effective 
pursuant  to  section  19(b)(3}(Al  of  the 
Act.  The  Commission  may  summarily 
abrogate  the  rule  change  at  any  time 
within  60  days  of  its  filing  if  it  appears 
to  the  Commission  that  abrogation  is 
necessary  or  appropriate  in  the  public 
interest,  or  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Act. 

You  may  submit  written  comments 
within  21  days  after  notice  is  published 
in  the  Federal  Register.  Please  file  six 
copies  of  your  comment  with  the 
■Secretary  of  the  Commission,  Securities 
and  Exchange  Conrunission.  450  Fifth 
Street,  NW..  Washington.  DC  20549. 
Copies  of  the  submission,  with 
accompanying  exhibits,  and  all  written 
comments,  except  for  material  that  may 
be  withheld  from  the  public  under  5 
use.  552.  are  available  at  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street  NW..  Washington.  DC. 
Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  DTC.  All 
submissions  should  refer  to  File  No.  SR- 

DTC-ea-17. 


For  the  Commission,  by  the  Division  of 
Market  Regutatton  pursuant  to  delegated 
aulhonty. 
lonathao  G.  Katx, 
Secretary. 

Dated:  September  9. 1968. 

[FR  Doc  88-21145  Filed  9-15-88:  8:45  urn] 
BIUJHG  CODE  aOlO-OI-M 


[Release  No.  34-2M72;  RIe  No.  SR-NA5D- 
B6-17) 

Self -Regulatory  Organizations: 
National  Association  of  Securities 
Dealers,  Inc^  Order  Approving 
Proposed  Rule  Change  To  Provide  the 
NASO  Board  of  Governors  and  a 
Proposed  Committee  the  Authority  to 
Take  Action  During  Extraordinary 
Marttet  Conditions 

On  May  13.  1988.  the  National 
Association  of  Securities  Dnalers.  Inc 
("NASD")  submitted  a  proposed  rule 
change  pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act"; '  and  Rule  19b-4  thereunder.'  to 
add  section  3  to  Article  VII  and  amend 
Article  XI.  section  4  of  the  NASD  By- 
Laws,  to  provide  the  NASD  Board  of 
Governors  and  a  proposed  Committee, 
comprised  of  the  NASD  Chairman  of  the 
Board,  the  NASD  President,  and  a 
member  of  the  Executive  Committee,  the 
authority  to  respond  promptly  to 
emergency  conditions  or  extraordinary 
market  conditions,'  The  NASD  is 
authorized  to  take  any  action  regarding: 
(1)  Trading  m  or  the  operation  of  any 
automated  system  owned  or  operated 
by  the  NASD  or  any  subsidiary-  of  the 
NASD;  (2)  participation  in  any  such 
system  of  any  or  all  persons;  (3)  trading 
therein  of  any  or  all  securities;  and  (4  ) 
the  operation  of  any  or  all  member 
firms'  offices  or  systems.* 


tSye:5U.S.C  78s[b|(li  [19a:) 

M7  CFR  240,l9t>-*  (1986). 

*The  NASD  has  rvpresenled  to  lh«  Commission 
thai  "einergency  conditions"  include  tinexpect*»d 
events  sucfa  as  s  declaration  of  war,  a  pn>Eiden>ial 
aiaaasinaiion  or  an  electrical  black-out.  The  term 
"extraordinary  markei  conditions  '  refers  to  events 
such  as  tht*  October.  1967,  markei  decline  and  any 
other  occasions  where  the  market  is  expenendnji 
highly  voUIjIc  trading  conditions  such  thai  prompt 
intervention  is  necessary  tor  its  continued  cITicifnt 
operation.  Se^  leHer  Jo  Kathehne  England.  BramJi 
Chiet  SEC  from  Eneida  Rosa.  Aasistant  General 
Counsel.  NASD,  dated  August  22. 1988 

*The  NASD  may  use  Ihe  emergency  power 
regarding  the  operation  of  member  firms'  offi.-*!»  to 
require  memi>er  firms'  offices  lo  remam  open  if 
necessary  lo  proceas  increased  volume  or.  to  done 
if  necessary  to  Umit  volume.  In  addition,  the  NASD 
anUdpBtte  that  it  may  exercise  its  aulhonly 
pursuant  tu  this  proposal  over  member  firms' 
Iradixu;  systems  as  the  systems  apply,  effect  or 
relate  lo  the  over-the^^iunter  secunties  marvel.  The 
NASO  will  consider  the  actions  of  other  self- 
tegulaiory  or^aatzaboos  when  taking  any  action 


The  NASD  Board  of  Governors 
approved  the  grant  of  emergenc>'  power 
as  a  method  of  ensuring  the  continued, 
efficient  operation  of  the  NASD  trading 
systems,  over-the-counter  markets,  and 
member  firms,  in  times  of  highly  volatile 
market  conditions. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  provided 
by  the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
25761.  May  27. 1988)  and  by  pubhcation 
m  the  Federal  Register  (53  FR  20923. 
]une  7, 1988)."  No  comments  were 
received  on  the  proposal. 

The  Commission  believes  the 
proposal,  as  amended,  is  consistent  with 
the  Act.  As  discussed  below,  the 
Commission  believes  the  proposal 
pro\ide8  the  NASD  with  the  flexibility 
to  deal  with  extraordinary  market 
conditions  such  as  existed  in  October. 
1987.  The  Commission  also  believes  that 
the  proposed  rule  change  is  consistent 
with  the  NASD"s  duty  to  protect 
investors  and  the  public  interest. 

Specifically,  in  the  event  that 
extraordinary  market  conditions 
necessitate  the  exercise  of  the 
emergency  powers,  the  proposal 
requires  that:  (1)  An  N.ASD  officer  use 
his  "best  efforts"  to  consult  with  the 
Commission  in  advance  of  taking  any 
actions  pursuant  to  the  emergency 
powers  granted  by  the  proposed  rule 
change;  (2)  the  NASD  provide  the 
Commission  as  well  as  the  Ejtecutive 
Committee  and  the  NASD  Board  of 
Governors  with  a  written  report 
describmg  the  actions  taken  and  the 
reasons  therefore:  and  (3)  the  NASD 
prepare  and  maintain  with  its  corporate 
records  a  record  of  any  actions  taken 
under  the  proposed  rule  change.  T^ese 
requirements  should  assure  that  the 
NASD  will  give  careful  consideration  to 
all  appropriate  factors  before  using  its 
authority  granted  under  the  proposed 
rule  change.* 


Involving  the  operation  at  member  firms'  tradmfr 
systems. 

*The  NASD  ha*  submitted  two  lechnicat 
ttmertdments  to  the  proposed  rale  chan^ie.  one  on 
luly  19. 1988  and  one  on  September  9. 1988.  Copies 
of  the  aroendmmtB  are  available  for  inspection  and 
copying  at  the  Commission  Public  Rpference  Room. 

*  Generally,  action  taken  pursu^ini  to  the 
emergency  authority  provided  under  this  pfDposdl 
would  require  the  NASD  to  file  promptly  thereafter 
a  proposed  rule  change  under  section  19(bH3)(A)  of 
the  AcL  In  parUcular  trading  contexts,  however,  a 
section  19tb)(31(A)  filing  would  not  be  necessary 
(i  e..  trading  halls  ordered  for  short  periods  of  Ume]. 
In  contrast,  if  a  lyalem  were  required  lo  be  cloaed, 
as  experienced  during  October.  198?.  «  section 
ia[b)l3)(A}  filing  would  be  esaenual 
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The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
rhe  requireraents  of  the  Act  aad  the 
rales  and  regulations  thereunder 
applicable  to  the  NASD,  and  in 
particular  the  requirements  of  section 
15A  and  the  rules  and  regulations 
thereunder. 

It  la  therefore  ordered,  pursuant  to 
section  19Cb)(2)  of  the  Act.  that  the 
above-mentioned  rule  change  be,  and 
hereby  is.  approved. 

For  the  ConumssioiL  by  the  Uiviiion  of 
Market  Regulatioa  pursuant  to  delegated 
duthonty.  17  CFR  200.30-3(aJ(12j. 

Dated:  September  12. 1988. 
Shirley  £■  Hollis. 
Assistant  Secr^iary. 
[FR  Doc  88-21146  Filed  9-15-88;  8:45  am} 

BILUMG  CODE  SOIO-OI-M 


Coast  Guard 

(CG0  6«-07tI 

Towing  Safety  AcMsory  Commtttee; 
Meeting  of  Sut>commfttees 

agency:  Coast  Guard.  DOT 
ACTION:  Notice  of  meetuigs. 

SUMMARV:  Persuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Act  (Pub.  L  92- 
463:  S  use  App.  [].  notice  is  hereby 
given  of  a  meeting  of  all  Subcommittees 
of  the  Towing  Safety  Advisory 
Committee  (TSCA).  The  subcommittee 
meetings  will  be  held  on  October  5. 1988 
at  the  Henry  VIII  Hotel  and  Conference 
Center,  4690  N.  Undberg  Street  St. 
Louis.  MO.  The  meeting  will  begin  at 
1:30  p.m.  and  end  at  4:00  p.m.  The 
agenda  for  the  meeting  consists  of  the 
following  items; 

1.  Call  lo  Order. 

2.  Discussion  of  the  following  topicjt. 
faj  Personnel  Manning  and  Licensing. 

(b)  Tug-Barge  Constnictuon, 
Certification  and  Operations. 

(c)  Port  Facilities  and  Operations, 
id)  Persorme!  Safety  and  Work  Place 

Standard*. 

(e)  Miscellaneous: 

[ij  Air  Quality/Vapor  Control/ 
Recovery. 

(2)  NAV  Rules  Update. 

3.  Presentation  of  any  new  items  for 
consideralioD  of  the  Subcommittees. 

4.  Ad)oumjQeat 

Attefvdaoce  ts  open  to  the  mterested 
public  Members  of  the  public  may 
present  oral  or  written  statements  at  the 
meeting. 

FOR  FUirT>IBI  NTOmiATKM  CONTACT: 

Cdr.  R.J.  Asaro,  Executive  Director. 
Towing  Safety  Advisory  Committee, 
L.S.  Coast  Guard  (G-MP-;31. 
Washington,  DC  20583-0001,  (202)  287- 
0449. 


Dated:  September  8. 19B8 
Mf.  Schiro, 

Captain,  US  Coast  Guard,  Acting  Chief. 
Office  of  Marine  Safety.  Security  and 
En  vmrnmental  Protection. 
[FR  Doc  88-21155  Pfled  9-15-88;  845  ami 
aiLUHQ  OOCE  4t1t'14-ll 

|CQOB8-«r7) 

Towing  Safety  Advisory  Commfttee; 
Meeting 

agency:  Coast  Guard.  DOT 
ACTION:  Notice  of  public  meeting. 


V:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-483:  App.  I),  notice  is  hereby 
given  of  a  meeting  of  the  Towing  Safetv 
Advisory  Committee  (TSAC).  The 
meeting  will  be  held  on  October  B.  19&a, 
at  the  Henry  VIII  Hotel  and  Conference 
Center.  4890  .%'  Lindberg  Street.  St 
Louis.  MO.  The  meeting  is  scheduled  to 
begin  at  8fl0  a.m-  and  end  at  4:00  p.m 
Attendance  is  open  to  the  pubhc  The 
agenda,  which  includes  docketed 
rulemaijngs  where  indicated,  is 
expected  lo  be  as  follows: 

1.  Approval  of  minutes  from  July  1986 
TSAC  meeting. 

2.  Reports  on  the  following  items: 
(aj  Licensing  of  mio's  (CGD  84-060). 

(b)  Inland  Radar  Obsrr^er  Cuurses. 

(c)  Licensing  of  ManTime  Personnel 
[CGD  81-059). 

(d)  Intervals  for  Required  Internal 
Examination  and  Hydrostatic  Testing  of 
Pressure  Type  Cargo  Tanks  (CGD  85- 
061] 

|e]  Drydock  and  Tailshaft 
Requirements. 

(f)  Hazardous  Substances  Regulations 
(CGDee-034). 

(g)  Tankerman  Req\iirements  (CCD 
79-116), 

(h)  Special  Area  Designation  of  Guif 
of  Mexico. 

(i)  Programs  for  Chemical  Drug  and 
Alcohol  Testmg  of  Commercial  Vessel 
Personnel. 

(j)  OSHA's  Proposed  Benzene 
Standard. 

(k)  Air/Vapor  Quality  Control/ 
Recovery. 

(I)  NAV  Rules  Update. 

(m)  Any  other  matter  properly  brought 
before  the  Committee.  Where 
appropriate,  reports  on  the  above  items 
may  be  followed  by  TSAC  discussion, 
deliberation,  and  recommendations 
concerning  these  subiecls.  including 
rulemaking  projects. 

3  Summary  of  Action  Items. 

4.  Adjournment 

With  advance  notice,  and  at  the 
discretion  of  the  Chairman,  if  time 
permits,  members  of  the  public  may 


present  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements  should  notify  the  Executive 
Director  of  TSAC  no  later  than  the  day 
before  the  meeting.  Written  statements 
or  maierisls  may  be  submitted  for 
presentation  to  the  Committee.  To 
ensure  distribution  lo  each  member  of 
the  Committee.  30  copies  of  wnlten 
material  ihouid  be  Bubmitted  to  the 
Executive  Director  no  later  than  October 
4.1988, 

FOR  PUfrrHCM  MFONMATION  CONTACT: 
Cdr  R-J  Asaro.  Executive  Director. 
Towing  Safely  Advisory  Committee. 
U.S.  Coast  Guard  (G-MP-3). 
Washington.  DC  25095-0001,  (202)  267- 
0449. 

Dated  September  S.  1988. 
M.|.  ScUra. 

Captain.  U.S  Caaal  Guard.  Acting  Chef. 
O^fUx  ofMonne  Safety.  Sccunty  and 
En  vt.tJTwmntai  Protsctjon 
|FR  Doc  211S6  Fiied  9-15-88:  B45  am] 
BILLIMQ  COOC  M(0-t4-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminletratlon 

Advisory  Circular  Dynamic  Testing  of 
Pan  23  Airplane  Seat/Restraint 
Systems  and  Occupant  Protectton 

agency:  Federal  Aviation 
Adminislrabon  (FAA|.  DOT. 
ACnOit  Proposed  Advisory  Circular 
(AC]  Availability  and  Request  for 
Comments. 

summary:  This  AC  provides  information 
and  guidance  concerning  dynamic 
testing  of  Pan  23  airplane  seal/restraint 
systems  and  occupant  protection. 
DATE:  Cummenters  must  identjfy  File 
23,582  X.  Subject;  Dynamic  Testing  of 
Part  23  Airplane  Seat/ Restraint  Systems 
and  Occupant  Protection,  and  comments 
must  be  received  on  or  before  October 
17,  1988. 

ADDRESS:  Send  all  comments  on  the 
proposed  AC  to.  Federal  Aviation 
Admmistration.  ATTN:  Standards  Office 
(ACE-110).  601  East  12th  Street  Kansas 
City.  Missouri  64106. 

FOR  FUHTHCR  INFORMATION  CONTACT 

Ronald  K.  Raihgeber.  Aerospace 
Engineer.  Standards  Office  (ACE-110). 
Small  Airplane  Directnrate.  Federal 
Aviation  Administralion.  601  East  12lh 
Street.  Kansas  City,  Missouri  64106: 
commercial  telephone  (816)  42fV-e941.  or 
FTS  887-8941 

SUPPUEMfiNTARY  INFORMATION:  Any 
person  may  obtain  a  copy  of  this 
proposed  AC  by  writing  lo:  Federal 
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-Aviation  Administration.  Small  Airplane 
Directorate.  Standards  Office  (ACE- 
110).  601  East  12th  Street  Kansas  City, 
Missouri  64106. 

Comments  Invited:  Interested  parties 
are  invited  to  submit  comments  on  the 
proposed  AC.  The  proposed  AC  and 
cumments  received  may  be  inspected  at 
the  Standards  Office  (ACE-llO).  Room 
Ifi.'^O.  Federal  Office  Building.  601  East 
12th  Street  Kansas  City,  Missouri, 
between  the  hours  of  7:30  a.m.  and  4:00 
p.m.  weekdays,  except  Federal  holidays 

Background:  The  FAA  published 
Amendment  36  to  Part  23  of  the  Federal 
.*\\iution  Regulation  m  the  Federal 
Register  on  August  15.  1988  (53  FR 
30802),  This  amendment  upgrades  the 
standards  for  cabm  safely  and  occupant 
protection  dunng  emergency  landing 
conditions  for  airplanes  type  certificated 
to  the  airworthiness  standards  of  Part 
23. 

The  proposed  AC  provides  guidance 
concerning  acceptable  means  of 
compliance  with  the  standards  for 
dynamic  testing  of  seats  using  an 
anthropomorphic  test  dummy. 

An  earlier  proposed  AC  was 
published  for  pubhc  comment  on 
December  12.  1986  (51  FK  44889),  Since 
that  time,  the  AC  has  undergone  a  major 
revision;  therefore,  the  public  is  invited 
to  comment  again. 

Issued  tn  Kansas  City.  Missouri.  September 
2.  1988. 

Barry  D.  Claineals. 
Manager.  SmoU  Airpiane  Directorate. 
■Aircraft  Certification  Service. 
(FR  Doc.  88-21129  Filed  9-15-88;  8:45  ami 
eiLUNO  COOC  4tT0-i3-M 


Noise  Exposure  Map  Notice,  Receipt 

of  Noise  Compatibility  Program,  and 
Request  for  Review.  Naples  Municipal 
Airport;  Naples,  PL 


agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  Noise  Exposure 
Maps  (NEM)  submitted  by  the  City  of 
Naples  Airport  Authority  under  the 
provisions  of  Title  I  of  the  Aviation 
Safely  and  Noise  Abatement  Act  of  1979 
(Pub.  L  96-193)  and  14  CFR  part  150  are 
in  compUance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  iS  reviewing  a  proposed  noise 
compatibility  program  thai  was 
submitted  for  Naples  Municipal  Airport 
under  Part  150  in  conjunction  with  the 
Noise  Exposure  Maps  (NEM).  and  that 
this  program  will  be  approved  or 


disapproved  on  or  before  February  17, 

1989. 

DATES:  The  effective  date  of  the  FAA  s 

determination  on  the  Noise  Exposure 

Maps  and  of  the  start  of  its  review  of  the 

associated  noise  compatibility  program 

IS  August  22, 1988.  The  public  comment 

period  ends  October  20.  1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Pablo  G.  Auffant  Airport  Planning 

Specialist,  FAA.  Orlando  Airports 

District  Office,  4100  Tradecenter  Street 

Orlando.  Flonda  32827.  Telephone  (407) 

648-6583. 

Comments  on  the  proposed  noise 
compatibUity  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  I'his 
notice  announces  that  the  FAA  finds 
that  the  Noise  Exposure  Maps  submitted 
for  Naples  Municipal  Airport  are  in 
compliance  with  applicable 
requirements  of  Part  150.  effective 
August  22, 1988.  Further,  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  February  17.  1989.  This 
notice  will  also  announce  the 
availability  of  this  program  for  public 
review  and  comment. 

Under  Section  103  on  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act""),  an  airport  operator  may 
submit  lo  the  FAA  Noise  Exposure 
Maps  which  meet  applicable  regulations 
and  which  depict  noncompatibie  land 
uses  as  of  the  date  of  submissions  of 
such  maps,  a  description  of  projected 
aircraft  operations,  and  the  ways  in 
which  such  operations  will  affect  such 
maps.  The  Act  requires  such  maps  lo  be 
developed  in  consultation  with 
interested  and  affected  parties  in  the 
local  community,  government  agencies 
end  persons  using  the  airport. 

An  airport  operator  who  has 
submitted  .Noise  Exposure  Maps  that  are 
found  by  the  FAA  to  be  in  compliance 
Hith  the  requirements  of  the  Federal 
Aviation  Regulations,  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  the  FAA's  approval  which 
sets  forth  the  measures  ihe  operator  has 
taken,  or  proposes,  for  the  reduction  of 
existing  noncompatibie  uses  and  for  the 
prevention  of  the  mlroducljon  of 
additional  noncompatibie  uses. 

The  City  of  Naples  Airport  Authonty 
submitted"  to  the  FAA  on  May  19. 1988. 
.Noise  Exposure  Maps,  description  and 
other  documentation  which  were 
produced  during  an  airporl  noise 
compatibility  planning  study  from  June 
12. 1986,  to  April  13, 1987.  It  was 
requested  that  the  FAA  review  this 


material  as  the  Noise  Exposure  Maps,  as 
described  in  section  103(a)(1)  of  the  Act, 
and  that  the  noise  mitigation  measures, 
to  be  implemented  jointly  by  the  airport 
and  the  surrounding  communities,  be 
approved  as  a  noise  compatibility 
program  under  section  104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  Noise  Exposure  Maps  and  related 
descriptions  submitted  by  the  City  of 
Naples  Airport  Authonty.  The  specific 
maps  under  consideration  are  "Baseline 
Noise  Exposure  Map  (1986)"  and 
"Future  Noise  Exposure  Map  (1991)". 
The  FAA  has  determined  that  these 
maps  for  Naples  Municipal  Airport  are 
in  compliance  with  apphcable 
requirements.  This  determination  is 
effective  on  August  22, 1988.  The  FAA's 
determination  on  an  airport  operator's 
Noise  Exposure  Maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  Appendix  A  of  FAR  Part 
150.  Such  detennination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approved  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  Noise  Exposure  Maps 
submitted  under  section  103  of  the  Act 
It  should  be  noted  that  the  FAA  ts  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  Noise 
Exposure  Maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land-use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  the  F.^s  review  of 
Noise  Exposure  Maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  section 
150.21  of  F.^RPari  150,  that  the 
statutorily  required  consultation  has 
been  accomplished. 

The  F.AA  has  formally  received  the 
noise  compatibility  program  for  the  City 
of  Naples  Airport  Authority  also 
effective  on  August  22, 1988.  Preliminary 
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review  of  the  submitted  matenal 
indJcatea  that  ii  conforms  to  the 
requirements  For  the  submittal  of  notse 
compatibility  programs,  but  that  further 
review  will  be  necessary  pnor  to 
approval  or  disapproval  of  the  program. 
The  formal  review  penod,  limited  by 
law  to  a  maximum  of  180  days.  wUI  be 
completed  on  or  before  February  17. 
1989. 

The  FAAs  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  130.  $  150.33.  The  primary 
consideratjona  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  uiterstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goa!  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses 

Interested  persons  are  invited  to 
romment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
dddressed  to  local  land-use  authonties. 
Will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA  s  evaluation  of 
the  maps  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  of  the  following  locations: 
Federal  Aviation  Administration.  flOO 

Independence  Avenue,  SW..  Room 

617.  Washington.  DC 
Federal  Aviation  Admmiairation. 

Orlando  Airports  District  Office.  4100 

Tradecenler  Street.  Orlando.  Florida 

3^827 
City  of  Naples  Airport  Authority.  160 

Aviation  Drive.  North.  Naples.  Florida 

33942 

Questions  may  be  directed  to  the 
indmdual  named  above  under  the 

heading   "FOR  FURTHEH  IMFORUATION 
COMTACT." 

Issued  in  Orlanriu,  Flonda.  August  22.  1988 
fames  E.  Sheppard, 

Manager.  Orlandu  Airports.  DisLrict  Offick. 
[FRDoc  a8-2112ft  Filed  9-15-88,  845  am] 
BILUMO  COOC  4«10-1»-M 


Federal  Highway  Admlntstratlon 

Environmental  Impact  Statement; 
Fairt>enks,  AL 

AQENCV:  Federai  Highway 
Administration  (FHWAJ.  DOT- 
ACnOM:  Notice  of  intent 

SUMMARr  The  FHWA  is  issuing  this 
notice  to  advise  the  pubhc  that  an 
Environmental  Impact  Statement  will  be 


prepared  fur  a  proposed  highway  project 

m  Fairbanks,  Alaska 

FOR  FURTHER  INFOflMATION  COMTACT: 

Thomas  Neunaber.  Field  Operations 
Engineer.  Federal  Highway 
Adminittration.  P.O.  Box  21648, 
luneau,  Alaska  98602-1648. 
Telephone:  |907)  586-7428 
.Michael  Tinker.  Regional  Envirumnental 
Coordinator.  Department  of 
Transportation  and  Public  Facihties, 
Z301  Peger  Road,  Fairbanks  Alaska 
99709-5316.  Telephone   (909)  451-22^ 
3UPPL£MEMTARV  INFORMATION:  The 
nfW'A.  in  cooperation  with  the  Alaska 
Department  of  Transportation  and 
Public  Facilities,  will  prepare  an 
Environmental  Impact  Statement  (ElS) 
on  a  proposal  to  improve  an  urban 
drienal  in  Fairbanks.  .Aiaska.  The 
proposed  improvement  would  involve 
rfconstruction  and  possible  realignment 
of  approximately  1.3  miles  of  College 
Road  {Federal  Aid  Project  No.  RS-M- 
fJ049[5]|  between  Illinois  Street  and 
Aurora  Drive.  Also  included  with  the 
proposed  action  is  FederaJ-.\id  Pro|e.cf 
No.  RS-M-0649(fi);  Margaret  Street/ 
College  Road/Antoinelle  street 
Intersection. 

The  proposal  mcludes  upgrading  the 
existing  facility  from  four  sub-standard 
driving  lanes  to  widths  that  meet  current 
design  stanc^ards.  Through-lanes  would 
be  widened  and  turn  lanes  added; 
intersections  would  be  upgraded, 
realigned  and  signalized  where 
nt-cesaary.  The  proposed  project  is 
recommended  m  the  Fairbanks  Area 
Metropolitan  Transportation  Study. 
Alternatives  under  consideration 
mclude  llj  taking  no  action.  (2) 
transportation  systems  management.  (3] 
developing  a  couplet  system,  and  (4) 
widening  the  existing  four-lane  facihty 
to  meet  current  design  standards. 
Incorporated  mio  and  studied  with  the 
various  building  alternatives  will  be 
design  variations  of  grade  and 
alignment- 
Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State,  and  local 
agnncies.  and  to  private  orj^antzations 
and  citizens  who  have  expressed,  or  are 
known  to  have  an  interest  in  this 
pr'.jposal.  No  formal  scoping  meeting  is 
planned  at  this  time.  A  public  hearing 
will  be  held  difter  the  Draft 
Environmental  Impact  Statement  has 
been  completed  and  made  available  for 
public  and  agency  review  and  commttnt. 
To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 


Comments  or  questions  concerning  this 
proposal  and  the  EIS  should  be  directed 
lo  the  Alaska  Department  of 
Transportation  and  Public  Facilities  at 
the  address  noted  above 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numl>er  20  .iS)S.  Highway  Planning 
and  CorwlmcUon.  The  rpjjulatioiu 
implr^mEintLiig  Executive  Ordtir  1ZJ72 
rcj^ardtng  Jntergovemmentsl  consulidrion  on 
Federal  progrnma  and  aciivitieA  apply  lo  this 
pmgram.1 

Issuftd  on  Suptembtir  6. 1908- 
Bany  Monbsad. 

Division  AcUnwistralor.  FHWA.  Aiasko 
Division. 

jFR  Doc  BO-21191  Filed  »-15-6a  ft45  amj 
BlUiMG  COO(  MW-23-a 


National  Motor  Carrf*r  Advlaofy 
Committee;  Meetings 

AGENCV:  Federal  Highway 
Administration  IFHWA).  DOT. 
ACTION:  Notice  of  public  meetings. 

SUMMAMY:  The  FHWA  announces  that 
the  National  Motor  Carrier  Advisory 
Committee  will  hold  meetmgs  on 
September  20  and  21. 1988.  in 
Washington.  DC,  at  the  Department  of 
Transportation's  headquarters  buiJdJng. 
room  4234.  400  Seventh  Street.  SW.  The 
meetings  are  open  to  the  public  and  will 
begin  at  9:30  a.m.  on  Tuesday, 
September  20,  and  at  EhOO  am.  on 
Wednesday.  September  21. 

The  September  20  meeting  will  begin 
with  the  swearing  in  of  new  members. 
The  agenda  will  include  a  report  by  the 
Coramittee'ii  safety  group  on  drug  testing 
and  reports  on  the  status  of  FHWA 
rulemaking  activities  related  to  motor 
carriers;  implementation  of  Ihe 
commercial  drivers  license  (CDL) 
program,  the  FHWA's  motor  carrier 
rsesearch  program,  various  motor 
carrier  issues,  including  reasonable 
access  and  the  bridge  formula  as  it 
relates  lo  steering  ax]f»  placement:  and 
implementation  of  the  National 
Governors'  A.«isociation  Working 
Groups'  consensus  on  Uniform  State 
Motor  Carrier  Procedures. 

FOR  FURTHER  IMFORMATION  CONTACT: 

MK.  loseph  S.  Toole,  Kxecutive  Director. 
National  Motor  Carrier  Advisory 
Committee.  Federal  Highway 
Administration.  HOA-l,  Room  421B.  400 
7th  Street,  SW.,  Washmgton.  DC  20590, 
1202)  366-2238.  Office  hours  are  form 
7:45  a.m.  to  4:15  p.m  ET.  Monday 
through  Friday 
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IsNiiffd  on  September  13, 1988. 
Robart  E.  Farris. 

FederaJ Highway  Adminisiwtor.  FederaJ 
Highway  Administration. 
|FR  Doc.  68-21251  Filed  9-15-88;  8:45  am] 

BILUMQ  COOC  M10-Z3-H 

Federal  Railroad  Administration 

Petition  for  Exemption  or  Waiver  of 
CompUartca 

In  accordance  wtih  49  CH?  211.9  and 
211.41.  notice  is  hereby  given  that  Ihe 
Federal  Railroad  Administration  (FRA) 
has  received  requests  for  an  exemption 
from  or  waiver  of  compliance  with  a 
requirement  of  its  safety  standards.  The 
individual  petitions  are  described 
below,  including  the  party  seeking  relief, 
the  regulatory  provision  involved,  and 
the  nature  of  the  relief  being  requested. 

Interested  parties  are  invited  to 
participate  m  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  Party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  RST-84-21 )  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk.  Office  of  Chief  Counsel, 
Federal  Railroad  Administration.  N'assif 
Building.  4O0  Seventh  Street.  SW.. 
Washington  DC  20590.  Communications 
received  before  November  2, 1988,  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received 
after  that  date  will  be  considered  as  far 
as  practicable.  All  written 
communications  concerning  these 
proceedings  ere  available  for 
examination  dunng  regular  business 
hours  {9a.m. -5  p.m.)  in  Room  8201. 
Nassif  Building,  400  Seventh  Street.  SW.. 
WashinRton.  DC  20590. 

The  individual  petitions  seeking  an 
exemption  or  waiver  of  compliance  are 
as  follows: 

Delta  Valley  and  Southern  Railway 
Comp*.av  (W'aiver  Petition  Docket 
Number'RSGM-88-11) 

The  Delta  Valley  and  Southern 
Railway  Company  fDVS)  seeks  a 
permanent  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Grazing 
Standards  149  CFR  Part  223)  for  one 
locomotive.  The  locomotive  operates 
over  approximately  2  miles  of  track  near 


Wilson.  Arkansas,  The  area  of 
operations  is  rural  farmland  with  no 
overpasses  or  exposure  to  the  general 
public.  DVS  records  indicate  there  have 
been  no  reported  incidents  of  vandalism 
against  the  railroad.  The  carrier  feels 
that  the  installation  of  certified  glazing 
would  be  an  unnecessar)'  financial 
burden  lo  its  operation. 

Citirens  Better  Transit  Inc.  (Waiver 
Petitioo  Docket  Number  RSCM-Sfl-U) 

Citizens  Better  Transit,  Inc.  seeks  a 
permanent  waiver  of  compliance  with 
certain  provision  of  the  Saferi.-  Glazing 
Standards  (49  CFR  Pari  223)  for  one  self- 
propelled  passenger  car.  The  petitioner 
plans  to  operate  the  car  m  tounsl- 
excursion  service  on  the  Port  of 
Tillamook  Bay  Railroad  between 
Tillamook.  Oregon,  and  the  Port 
Industrial  Park,  a  distance  of 
approximately  2  miles.  The  petitioner 
feels  that  the  installation  of  certified 
glazing  would  be  an  unnecessary 
financial  burden  to  its  limited  operating 
budget. 

Rochester  and  Southern  Railroad.  Inc. 
(Waiver  Petition  Docket  Number 
RSGM-88-13) 

The  Rochester  and  Southern  Railroad, 
Inc  (RSR)  seeks  a  permanent  waiver  of 
compliance  with  certain  provision  of  the 
Safety  Glazing  Standards  (49  CFR  Part 
223)  for  one  caboose  The  caboose 
operates  over  V4-miIe  of  the  former 
Rochester  subway  system  in  Rochester. 
.\ew  York.  The  carrier  states  that  the 
caboose  is  used  only  to  switch  the 
Gannett  Newspaper  Company  located 
within  the  former  subway  system  and  is 
not  used  m  local  yard  or  road  service. 

Dardanelle  and  Russellville  Railroad 
fWaiver  Petition  Docket  Number 
R&GN4-^8-14) 

T^e  Dardanelle  and  Russellville 
Railroad  (DR)  seeks  a  permanent  waiver 
of  compliance  w-ith  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
Part  223)  for  three  locomotives.  The 
locomotives  operate  over  approximately 
5  miles  of  main  line  track  through  both 
city  and  rural  areas  in  Dardanelle, 
Arkansas.  The  DR  states  that  it  has  not 
experienced  any  incidents  of  vandalism 
or  violence  The  petitioner  feels  that  the 
installation  of  certified  glazing  would  be 
an  unnecessary  financial  burden  lo  its 
operation. 

Bauxite  and  Northern  Railway  Company 
(Waiver  Petition  Docket  Number 
RSGM-88-15) 

The  Bauxite  and  Northern  Railway 
Company  (BXN)  seeks  a  permanent 
waiver  of  compliance  with  certain 
provisions  of  the  Safety  Glazing 


Standards  [49  CFR  Part  222]  for  two 
locomotives.  The  locomotives  operile 
over  3  miles  of  main  line  track  that 
extends  primarily  through  a  rural  area 
near  Bauxite  (unction.  Arkansas.  The 
BXN  does  not  recall  any  incidents  of 
vandalism  directed  toward  the  railway 
or  its  employees.  The  petitioner  feels 
that  the  installation  of  certified  glazing 
would  be  an  unnecessarj  financial 
burden  to  its  operation. 

Oil  Creek  Railway  Historical  Society. 
Inc.  (Waiver  Petition  Docket  Number 
RSGM-88-16) 

The  Oil  Creek  Railway  Historical 
Society  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  [49  CFR 
Part  223)  for  mne  passenger  coaches- 
The  coaches  are  operated  in  seasonal 
passenger  excursions  over 
approximately  15  miles  of  track  between 
Tilusvilte  and  Ryndfarm.  Pennsylvania. 
The  petitioner  mdicates  that  the  area  of 
operation  is  rural  with  the  majority  of 
the  run  through  a  state  park.  The 
railroad  states  that  it  has  never  had 
problems  with  wmdow  breakage  due  to 
vandalism,  nor  had  to  replace  glazmg 
due  to  breakage  from  flying  objects- 
Because  of  the  low  risk  exposure  to 
crew  and  passengers,  the  railroad  feels 
that  the  cost  lo  install  certified  glazing 
would  be  an  ur.necessar>'  financial 
burden  lo  its  operation. 

National  Park  Service  (Waiver  Petitioo 
Docket  Number  RSGM-88-17) 

The  National  Park  Ser\ice  seeks  a 
permanent  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazmg 
Standards  (49  CFR  Part  223)  for  one 
railbus.  The  railbus.  owned  by  the 
Federal  Railroad  Administration,  has 
been  transferred  to  the  National  Park 
Service,  Steamtown  National  Historic 
Site,  The  vehicle  will  operate  in 
seasonal  captive  service  over 
approximately  ^-mile  of  track  in 
Scranton.  Pennsylvania.  The  area  of 
operation  will  be  controlled  by  National 
Park  Service  Rangers.  The  petitioner 
slates  that  during  the  operation, 
exposure  to  those  elements  which  would 
fall  into  the  scope  of  the  glazing 
requirements  is  not  anticipated  to  occur. 

Texas  North  Western  Railway  Company 
(Waiver  Petition  Docket  Number 
RSGM-88-18) 

The  Texas  North  Western  Railway 
Company  (TXNW)  seeks  a  permanent 
waiver  of  compliance  with  certam 
provisions  of  the  Safety  Glazing 
Standards  (49  CFR  Part  223)  for  one 
locomotive.  The  locomotive  operated 
over  approximately  46  miles  of  track 
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between  Etler  and  Morse,  Texas.  The 
area  of  operation  is  rural  farm  country 
in  the  extreme  northwest  Texas 
Panhandle.  The  TXNW  states  that  there 
have  been  no  acts  of  vandalism  reported 
since  it  began  operations  in  November 
1982,  The  petitioner  feels  that  the 
installation  certified  glazing  would  be 
an  unnecessary  financiat  burden  to  its 
operation. 

Stewartstown  Railroad  Company 
(Waiver  Petition  Docket  Number 
RSGM-88-19) 

The  Stewartstown  Railroad  Company 
(STRT)  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  [49  CFR 
Part  223)  for  three  locomotives.  The 
locomotives  operate  over  approximately 
24.4  miles  of  track  between 
Stewartstown  and  Hyde,  Pennsylvania. 
The  STRT  states  that  it  has  had  no  glass 
breakage  since  it  resumed  service  in 
January  1985.  The  petitioner  indicates 
the  estimated  cost  to  equip  the  three 
locomoties  with  certified  glazing  is 
approximately  S4.800,  The  STRT  feels 
that  the  installation  of  cerified  glazing 
would  place  an  undue  burden  upon  its 
operating  costs. 

Iss'jed  in  Washin>!ton.  DC,  on  September  6, 
1988- 
].W.  Walsh. 

Assor'ate  Arimmistmtor  for  Sufety- 

[FR  Due.  eft-21154  Filed  9-1^-68:  8.45  am| 

BIUJNG  COOe  4gtO-06-W 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Approval  of  Request  for  Removal, 
Without  Disapproval,  From  ttie  Roster 
of  Approved  Trustees;  Rhode  Island 
Hospital  Trust  National  Association 

On  September  3,  1988.  there  was 
published  in  the  Federal  Register  [51  PR 
29358],  pursuant  to  46  CFR  221,28.  a 


Notice  of  Request  for  Removal.  Without 
Disapproval,  from  Roster  of  Approved 
Trustees.  This  notice  was  based  on  the 
request  of  Rhode  Island  Hospital  Trust 
National  Association,  with  offices  at 
One  Hospital  Plaza.  Providence.  Rhode 
IsUnd. 

Therefore,  pursuant  to  Pub.  L  89-346 
and  46  CFR  221,21-221  30.  Rhode  Island 
Hospital  Trust  National  Association  is 
removed  from  the  Roster  of  Approved 
Trustees. 

This  notice  shall  become  effective  on 
date  of  publication. 

D,4rp(l  September  6.  1988. 

B>  Order  of  the  Maritime  Administrator 
fames  E.  Saari, 
Secretary. 

[FR  Doc,  88-21196  Filed  9-15-88:  B;45  ami 
BtLLIMG  CODE  4gil>~<t'« 


[Docket  S-8361 

Farrell  Lines  Inc.;  Application  for  a 
Waiver  of  Section  804(a)  of  the 
Merchant  Marine  Act 

By  application  of  September  9.  1988, 
Farrell  Lines  Incorporated  {Farrelij. 
requests  a  waiver  of  the  provisions  of 
section  804fa]  of  the  Merchant  Marine 
Act,  1936.  as  amended  (Act),  to  permit  it 
to  charter  a  foreign-flag  vessell 
specifically  for  the  purpose  of  operating 
a  United  States/Ivory  Coast  commercial 
cocoa  express  service  for  a  six-month 
period  commencing  October  1988. 
including  any  additional  time  required 
by  the  vessel  to  complete  a  voyage 
which  commences  before  the  end  of  the 
six-month  period. 

Farrell  advises  that  the  vessel  would 
sail  alternatively  with  a  vessel  of 
Societe  Ivoinenne  de  Transport 
Mririlime  ISITRAM).  the  national  earner 
of  the  Ivory  Coast  In  order  to  satisfy  the 
heavy  requirement  of  the  cocoa  season. 
it  will  be  necessary  for  two  vessels  to 
sail  every'  20  days  m  a  service  dedicated 
to  the  carriage  of  cocoa.  Farrell  also 


advises  that  it  has  been  unable  to  obtain 
suitable  U.S. -flag  tonnage  for  the 
charter. 

Farrell  states  that  for  the  past  several 
years  US  flag  earners  have  been 
excluded  from  the  Ivory  Coast/United 
Slates  cocoa  market  by  the  Ivoirienne 
government  which  has  restricted  the 
carnage  of  this  primary  commodity  to  its 
national  flag  fleet.  However,  an 
agreement  has  not  been  concluded  with 
that  government  which  authonzes  the 
sharing  of  the  transportation  of  cocoa  on 
vessels  operated  by  U.S  -flag  carriers. 

This  application  may  be  mspecled  m 
the  Office  of  the  Secretary,  Maritime 
Administration  Any  person.  Firm,  or 
corporation  having  any  mterest  in  such 
request  and  desiring  to  submit 
comments  concerning  the  application 
must  file  wTitten  comments  in  triplicate 
with  the  Secretary,  Maritime 
Administration,  Room  7300,  Nassif  \ 

Building.  400  Seventh  Street  SW,, 
Washington.  DC  20590.  Comments  must 
be  received  no  later  than  5:00  p  m.  on 
September  23.  1988-  This  notice  is 
published  as  a  matter  of  discretion.  The 
Mantime  Administration  will  consider 
any  comments  submitted  and  take  such 
actions  with  respect  thereof  as  may  be 
deemed  appropriate. 

(Catalog  of  Federal  Domestic  AssiBtance 
Program  No,  20.804  Operating-Differentia! 
Subsidies.) 

Dated:  Seplember  14.  1988. 

By  Order  of  the  Maritime  Adminislrator, 
|ame&  £.  Saari. 
Secretary. 
[FR  Doc.  88-21255  Filed  9-15-Bft:  8:45  am| 

BtLLIMG  CODE   49ll>-fll-« 
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Vol.  53.  No,  180 

Friday.  September  16,  1988 


This  section  o*  the  FEDERAL  REGISTER 

contains  notices  o'  meeltngs  published 

under  tne   "Govemmeni   m  Vr\e   Sunshine 
Act  ■    (Pub     L    94^09)    5    use     652b(e)(3). 


FEDERAL  MARITIME  COMMISSION 
"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  S>';'N?mber  9. 

I'^fta— 53  FR35150 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIMC 

OF  THE  MEETING:  September  15,  1988. 

1000  H  rr.. 

CHANGE  IN  THE  MEETING: 

Addilion  10  ihe  Closed  Session: 
2.  Docket  No.  87-6 — Actions  to  Ad)ust  or 
Meet  Conditions  Unfavorable  to 
Shipping  in  the  United  States/Peru  Trade 

Chanep  in  tln^e  of  the  Meetinj? — 10:30  a.m. 

CONTACT  PERSON  FOR  MORE 

information:  Joseph  C.  Polking. 

Secretary,  (202)  523-5725. 

)o5eph  C.  Polking. 

Secretary. 

(FR  Doc.  88-21300  Filed  9-14-88;  3:00  pm) 

BILLH«»G  CODE  6730-O1-*I 


SECUnrriES  and  exchange  COMMtSStON 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  September  19. 1988. 

A  closed  meeting  will  be  held  on 
Tuesday.  Seplember  20,  1988.  at  10:00 
a.m. 

The  Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U  S.C. 
552b(c)(4),  (8).  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4).  (8).  (9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 


Commissioner  Cox.  as  duty  officer, 
voted  to  consider  the  items  hsted  for  the 
closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
September  20. 1988,  at  10:00  a.m..  will 
be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injuncUve  actiona. 

Sctttement  of  admmislrative  proceedings  of 
an  enforcement  nature. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Karen 
Burgess  at  (202)  272-2000. 
loaatiuD  G.  Katz, 
Secretary. 
Seplember  14. 1988 

[FR  Doc.  88-21261  Filed  9-14-88;  1:35  pm] 
BILLING  COOE  8C10-C1-M 
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Corrections 


This   section   of    the    FEDERAL    REGISTER 
contains   editonai    correctrons   of   previously 
pubiisAed    PresKjential,    Rule,    Proposed 
Rule,    and    Notice    documents    and    volumes 
of   the  Code  o<   Federal   Regulations 
These  con-ections  are   prepared   by  tt^ 
Off»ce   of   the   Federal    Regrster    Agency 
pfepared   corrections  are   issued   as   stgned 
documenTs   and   appear   m   the   appropnate 
document    categories   elsewhere    m    the 
issue 


FEDERAL  MARITIME  COMMISSION 
Agreement(8)  Filed 

Correction 

In  notice  document  83-20357 
appearing  on  page  34838  in  the  issue  of 
Thursday,  September  8,  1988,  make  the 
following  coirection- 

On  page  34836.  in  the  second  column, 
-Agreement  \o.:  22'1-200017-003"  should 
read  -Agreement  ,\'o  :  224-2OO017-002". 

MLUNQ  CODE  ISOS-OI-C 


Federal   Register 

Vol.  53,  No.  180 

Friday.  September  16.  1988 


DEPARTMENT  OF  TRANSPORTATION    DEPARTMENT  OF  TRANSPORTATION 


Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  88-NM-13-AD-.  Amdt,  39-6007] 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

Corn'ction 

In  rule  document  88-19027  beginning 
on  page  32030  in  the  issue  of  Tuesday. 
August  23. 1988,  make  the  following 

correction: 

§39.13    I  Corrected] 

On  page  32031,  m  the  second  column. 
in  §  39.13,  in  the  airworthiness  directive, 
m  paragraph  A,  in  the  third  line.  "737-21- 
1906"  should  read  ■737-21-1096". 

BILLING  CODE  1505-0 1-0 


Federal  Aviation  Admlntstratlon 

14CFR  Part  71 

I  Airspace  Docket  No.  87-AGL-21  ] 

Alteration  of  VOR  Federal  Airways: 
Illinois 

Correction 

In  rule  document  88-19768  beginning 
on  page  33451  in  the  issue  of 
Wednesday.  August  31. 1988,  make  the 

following  correction: 

§71.123    (Correctedl 

On  page  33452.  in  the  second  column, 
in  §  71.123  under  V-100.  in  the  second 
line,  ■■190""  should  read  ■■290'"'. 

BILUMO  COOe  1505-01-0 
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September  16.  1988 


Part  II 


Department  of 
Justice 


Drug  Enforcement  Administration 


21  CFR  Part  1308 

Exempt  Chemical  Preparations;  Interim 

Rule  and  Request  for  Comments 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
2lCFRPart  1308 

Exempt  Chemical  Preparatlooa 

agency:  Drug  Enforcement 
Administration  (DEA),  Justice. 
acdoh:  Interim  rule  and  request  for 
comments. 

SUMMARY:  This  interim  rule  amends 
5  1308.24  of  Title  21  of  the  Code  of 
Federal  Regulations.  The  below-hsted 
chemical  preparations  and  mixtures 
which  contam  controlled  substances 
replace  the  list  of  exempt  chemical 
preparations  set  forth  in  §  1308.24(i). 
This  action  is  DEA's  periodic  review  of 
the  exempt  chemical  preparation  list 
Preparations  included  in  the  list  are 
exempted  from  the  apphcation  of 
specific  provisions  of  the 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970.  and  from 
certam  Drug  Enforcemeni 
Admmistration  regulations. 
dates:  Effective  October  17.  1988. 
Comments  must  be  submitted  on  or 
before  October  17,  1988. 
ADDRESS:  Comments  should  be 
submitted  to  Howard  McCtain.  [r  .  Chief, 
Drug  Control  Section,  Drug  Enforcement 
Administration.  1405  I  Street.  NW., 
Washington  DC  20537. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Howard  VlcClain,  |r..  Chief,  Drug 
Control  Section,  Telephone  (202)  633- 
1366. 
SUPPl^MEMTARY  IkFORMATlOM:  The 

Controlled  Substances  Act  as  amended 
by  the  Dangerous  Drug  Diversion 
Control  Act  of  1984  authorizes  the 
Attorney  General  in  accordance  with  21 
L*  S  C.  811  (gj(3)(fl)  to  exempt  from 
specific  provisions  of  the  Act,  a 
compound,  mixture,  orprcp€iraiion 
which  contams  any  controlled 


substance,  which  is  not  for 
administration  to  a  human  being  or 
animal  and  which  is  packaged  m  such 
form  or  concentration,  or  with 
adulterants  or  denaturants,  so  that  as 
packaged  it  does  not  present  any 
significant  potential  for  abuse. 

The  Deputy  Assistant  Administrator 
of  the  Drug  Enforcemeni 
Administration's  Office  of  Diversion 
Control  has  received  applications 
pursuant  to  {  1308.23  of  Title  21  of  the 
Code  of  Federal  Regulations  requestmg 
approval  of  exempt  status  provided  for 
m  21  CFR  1308.24.  The  Deputy  Asaistdnt 
Administrator  hereby  finds  that  each  of 
the  following  preparations  and  mixtures 
is  intended  for  laboratory,  mduslrial. 
educational,  or  special  research 
purposes,  is  not  intended  for  general 
administration  to  man  or  arumal.  and 
either  (a)  contains  no  narcotic  controlled 
substances  and  is  packaged  in  such  a 
form  or  concentration  that  the  packaged 
quantity  does  not  present  any  significant 
potential  for  abuse,  (b)  contains  either  a 
narcotic  or  non-narcotic  controlled 
substance  and  one  or  more  adulterating 
or  denatunng  agents  in  such  a  manner. 
combination,  quantity,  proportion,  or 
concentration  that  the  preparation  or 
mixture  does  not  present  any  potential 
for  abuse,  or  (c)  the  formulation  of  such 
pr*!paration  or  mixture  incorporates 
methods  of  denaturing  or  other  means 
so  that  the  controlled  substance  cannot 
in  practice  be  removed,  and  therefore 
the  jjreparation  or  mixture  does  not 
present  any  significant  potential  for 
abuse.  The  Deputy  Assistant 
Administrator  further  finds  that 
exemption  of  the  following  chemical 
preparations  and  mixtures  is  conaislent 
with  the  public  health  and  safety  as  well 
ag  the  needs  of  the  researchers. 
chranical  analysts,  and  suppliers  of 
these  products 

The  Deputy  Assistant  Administrator 
for  the  Office  of  Diversion  Control 
hereby  certifies  thai  these  matters  will 


have  no  significant  impact  upon  small 
businesses  or  other  entities  within  the 
meaning  and  intent  of  the  Regulatory 
Flexibility  Act.  5  Lf.S.C,  601  el  seq.  The 
addibon  of  preparations  to  the  list  of 
exempt  chemical  preparations  has  the 
effect  of  exempting  them  from  certain 
sections  of  the  Controlled  Substances 
Act  of  1970  and  its  regulations 

It  has  been  determined  that  these 
changes  are  internal  matters  which  do 
not  require  formal  OMB  review. 

Ust  of  Subjects  in  21  CYK  Part  1306 

Adnunistrative  practice  and 
procedure,  Drug  traffic  control, 
Narcotics.  Prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  General  bv  section  202ld)  of 
the  Act  121  use.  ail  fgl(3)(B))  and 
delegated  to  the  Administrator  of  the 
Drug  Enforcement  Administration  by 
regulations  of  the  Department  of  justice 
{28  CFR  0.100),  and  redelegated  to  the 
Deputy  Assistant  Administrator  of  the 
Drug  Enforcement  Administratioa 
Office  of  Diversion  Control,  pursuant  to 
47  FR  43370.  the  Deputy  Assistant 
Administrator  of  the  Office  of  Diversion 
Control  hereby  amends  21  CFR  Part  1308 
as  set  forth  below. 

Dated:  August  25. 1988. 
Gaa*  R.  HoisUp. 

Deputy  Assiatont  Adminiatrotor,  Office  of 
Diversion  ControL  Drug  Enforcement 
Administration. 

PART  130»— SCHEDULE  OF 
COWTPOLLEO  SUBSTANCES 

1.  The  authority  for  Part  1308 
continues  to  read  as  follows; 

Authority:  21  US C.  611,  81Z.  B7l(b).  unless 

otherw !.<;(!  noted. 

2.  In  S  1308.24(i)  the  table  is  revised  to 
read  as  follows: 

5  13U.24    Exempt  chamical  preparations. 


Exempt  Chemical  Preparatiohs 


Manufacturer  or  supplier 


Product  name/(»Mcnptnn 


Pom)  of  pfoduci 


Oslsoi 

SppMcsBOn 


Abbott  Labonitonm 

AtjbotT  LaDofator»es      -_ 


AQbon 
*t>bon 
Aobon 

AWxrtl 

ADpon 

Aboon 

AOOOtt 

Abbon 

APbOft 

Aooon 

ADbOtt 


Latxxatones 
Lab(yator<es 
Latxxa  tones 
Labotatones 
Latwatones 
Labofatofies 
Laoocator-es 
LatoraTooes 
LaOot  atones 
Labofa'ooes 
Latxxaiooes 


0  05M  BertNtal  Butter  Reager^  No.  05930... 


12S1  Chofytgiycyttvroaine  ResgenI  Solution.  Na  7816.„ 

i2Si-TT>yroxir^  Reago^i  Solution „. 

125l-Thy»oxine  Oeageni  5oHjix>n  No  05926 

ADx  Benzoviecgonioe  Huorescein  Tracer  Solution „ 

ADx  Cannacxr-otos  ^'ucesceir  Trac«r  Solu80n.- 


AD»  CannaDtnods  Reagent  Pack  (No  9671-55)...- 

A^  Cocair^  Metaixniie  Seageni  Pack  (No.  9670-55).. 

AD»  Oodles  "Mxescei"  Tr»,et  Solutwn _. 

AD*  Optates  ^ea^eoi  ^ack  iNo  9673-55) .....— ., 

AmEf^^;tamtne  &ui*  CauDraiors.  8-F 

Ampr-eia.'nirid  3.uiK  ;.:ont;ois.  L  and  H 


Puly^nitiiw    Sag    wtlh    metalizad 
nqtar  60  Wers. 


m:  20  ml 

PlBMc  Some:  26  ml,  S  ml„. 

Cartjor  10  btars -— , 

Bodto:  3  2  ml ™__ 

BottI«:3  2fTil 

nmtgmn  Pack.  50  inte. 

RaagaM  Pack:  SO  lesti 

Botlla.  3  2  fpy_ 


ftAaflaru  Pacic  50  iesl»„ 

i  FlasA  2  Mar 

flask   ?  M»      -...™. 


03/O9/B8 

04/07/78 
04/2Z/7S 

03/bB/aa 
12/oe/Be 
is/oe/ee 

l2/02/aft 
12/02/80 
12/02/M 
12/Oe/M 
lO/OO/BS' 
12/09/B& 
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Exempt  Chemical  Preparations — Continued 


MarK-tacturer  or  suppkar 


Product  name/oesa<>tion 


Fomi  o»  product 


Dale  o< 

app*catior. 


Abtxjn  Laboratories ... 

ADOon  LabofaiooeB... 

Abbot!  Labofalones . , 

Abbott  Latxy  atones  .> 
Abbon  Laboratones.. 
Abbott  Laboratonas.. 

Abbott  Laboratories- 


Antphetamine  Qass  Bvth  Cattiralor  B-F  ~ 

Amptwtam»fM3  Cla&s  Bulk  Comrol  L  and  H 

A/nphetamtne  Class  Bulk  trace*  No  &4699... 


Abbon 
Abbon 
Abbott 
Abbon 
Abbott 
Abbott 
Abbott 
Abbon 
Abbcti 


Labcatones... 
Labc  atones... 
Labofalones... 
Latxjaiortet... 
Labo'aiorws... 
Laboratones- 
Labc  atones- 
Laboraionea- 
Lat>oratone«„ 


Ampr>etarTiirH^  Class  Siocfc  I'acer  No  <"?"" 

Ampr^eiarmne  Sloe*  Startdaid,  No  97072 ,... „ 

Amphelamne-    Metamphetafrww  OC  Primary  Buh  Control  M.  No- 

9G68'A< 
Amphetamio©/  Merrwmptvtarrwne  OC  Pnmary  SlarxJard  Cortrot  M, 

No  966&^ 

Bartntal  Butter  0  05  Molaf      

Barbilal  Butle*.  0  06  M  Heagent  SoKjlion  No.  7824 ™„™. 

Barbilurales  OC:  Prirnary  Bulk  Cofilro*  M.  No  966&-M __. 


Carboy  10  Mer^.  Flask  6  Mars,  2 
Wer5,  t  Wer,  250  mi,  2X  rrt 

Carboy  10  wers.  Flask  6  hiers.  2 
Wers,  1  wer  250  ml,  200  mi 

Ca*ov"  10  kters.  Flask,  e  Wars.  2 
kters 

Bottle  30  rnl   „„ .„, 

Bottle  126  ml 


Flasks  1  Wer.  250  ml.  wd  200  ml 

Bottle:  5  ml 


Abbott  Uaboratortes- 
Abbott  Laboratories.- 
Abbott  Laborsiortes- 


Barbrturates  QC  Pnmarv  Standaro  Corrtrol  M  No 

Berwo<*a2epioes  Bulk  Calibfators.  A-F  No  9674  ____..„„ 

BeruodWLzepmes  Bolk  Control  L  and  h  No  9674  . 

eeruodiazep.r>es  OC  Pnmary  Bulk  Controt  M.  No  9674-M 
BeravOtazetnr^ef,  OC  P'.ma^  Bulk  Control  M,  No  9674-M 
BenzocfcarepwTes  Serur^  Bulk  Caltf^atofS  B~F  Code  No  9662  B-F 

6an20(*a2epff)6S  Serum  Bulk  Caibrators  No.  9682  B-f^ — 


Ptes^  Bottle  25  rrt.  5  ml 

PiasiK  Bottle  2  5  ml 

Flasks  1  tner  250  ml,  and  200  ml- 

Bottle  5  ml „„ ™_ ___. 

Flasks;  2  hier ^ ™_ 

Flasks  2  Wer __„ 


Bervodiazepmes  Seritfn  Bulk  Controls  L  M.  &  H  Code  No  9682  t, 

M  a  M 
BenTOd>a:ep«ne6  Serum  Bulk  Controls  No.  9682  L  M.  M 


Abbott 

Abbott 
Abbon 
Abbon 
Abootl 
Abbott 
AWxrtt 
Abtwn 
ADbot: 

AOboH 

Abbon 
ADtwn 
Ar>f>on 
A.-^oon 
AtJbon 
Abbon 
Abbon 
Abbott 
Abbott 
Abbott 


Lat>oratones .. 
Laboratories  .. 
Laboratories  . 
Laboratories. 
Laboratories-. 
Labora  tones.. 
Laboratories... 
Laboratories.. 
Laboralones. 
Laboratories  .. 
Laboralones.. 
Labor  atones . - 
Laboratooes-. 
Laboralones.. 
Laboratories. 
Labo'alones  . 
Laboralones... 
Laboralones ... 
Laboralones  ~ 
Latxxatones -. 


Abbott  Laboralones.. 


Abbott 

ADbon 
At<K>n 
Aobor 

Abbott 

Abbon 
Abbon 
Abbon 

Abbon 
Abbott 
Abbon 

Abbofi 
Abbon 
A  boon 
Abbon 
Abbon 
Abbon 
Abbon 
Abbon 
A(>bon 
Abbon 


Laboratories.- 
Laboratories... 
Laboratories.. 
Laboratories-. 
Laboratories  . 
Latxyatones 
LatxKatones .. 
Laboralones  .. 
Laboralones . . 
Laboralones .. 
Laboralones 
Labc  atones 
L8tXJ'alOr>eS 

LabOfatones  . 
Laboratories  . 
Laboralorios 
Laboratories^. 
Latx^atonea... 
Laboralones  „ 
LatXK  atones... 
LatJoratones- 


Atir-.n  Labo^ tones. ...... 


AW. in  Laboratories. - 
Abton  Laboiaiones.. 
AbtJtt  L 


Ber«oy1ecgryitne  Stock  Standard.  No  97te2. 

CG  RiA  OraorrostK:  Kn  No  78i6      

CannabrfXJKJs  Bulk  Caiibraiors  B-F   , „ 

Cannabrrxxls  Bui*  Calibfaiors  B-F ._._, 

Canr\ab«r>OK}s  Bulk  Cor'tro's  L.  M.  and  H 

Cannabinoids  Bulk  Controls  L  M.  H.  , -.. — -.— — — — 

CannabffXwK  Bu»k  Tracer  (No  94t92) _, __...._■■._ 

CannabmoKK  Stock  StarxJarO  (94568) - ,, 

Canr«b«rx>Os  Stock  Slanoaro  (No  94193) .„ 

C«nrwb«no«35  Stocx  Tracer  (No  94194)    ,    _ 

Ct»oty'g(yooe  Antiseruri  (Rabbit)  Reagent  Sohrtioo  No.  7817... ™.. 

Coca»r>e  MetatNOiite  Bulk  Calibralor   B-f  No  9670 

Cocair^e  Metabolrtt  Bui*-  Conuoa   L  anO  M  No  9670  .___™™™™™. 
Cocame  Metaboirte  Bulk  Tracer   No  9670  -.--—. — ,--.—.- 

Cocaine  MetaboWe  OC  Pnmarv  ButK  Control  M,  No  9670-M 

Cocaine  KAelabohle  OC  Pnmary  Slanoard  Control  M.  No  9670-M 

Cocajne  Metatx><ite  Stock  Tracer.  No  96^0  

Morpntrw  Slock  Stanoara  No  97291  

Mutticonstitueni  Bulk  CorrtroiS  L.  M  H  (No  9667-L.PMl,  H). .................. 

NofdiajeparT^^  Serum  Bulk  Stock  SlanOard  No  94341  — . __,„ 

Nordiazepam  Serum  6i-lk  Stock  Sianod'O  Code  No  94941 

Nordiayepam  Serum  Stot*  StarxJara  Cod©  No  94941  „, — , 

Nofdiazepam  Serurr  Sioc*  Standard  No.  94941 ..      .,..-..-..—. 

Nordla7eoa^T^  Stock  Stanoa'd,  No  97757 .™-™ — . — „-.^^..-. 

Optate  Bulk  Calibrators.  B-F  No  9673 .,_ „- -.- 

Optate  Bull"  Conirois.  l  anO  H  No  9673  -  -. ——...... 

Opiates  Bulk  Catibraiors  B-F  No  9673  B-F  .- » — 

Opiates  Bulk  ContiolS  L  SnO  H:  No  9673  L,  H „„ 

Opwtes  Bulk  Tracer  No  97456 

OpMtes  Bulk  Trsoar  No  97458 — 

C^tes  OC  Pnmary  Bulk  Control  U.  No.  9673-M .,■—... _, 

Opiales  IDC  Pnmar,  Stan>:Jard  ContfOt  M.  No.  9673  M -.- 

Optaies  Stock  Trace*   No  96718      - 

Pbencvct"3ine  Bulk  Gat'ta'ator  B-F  No  9672 — ._..___ 

Pt>encvc<K*r.e  Bulk  Canuo.  M  No  9672„ „ — __™™„_,_,„_ 

Phercvc'KJine  Bulu  GonirtjHs  l  and  H  No.  9672 .....-,-...—. 

Phencvciid'ne  Stock  Stanoard  No  97156 ™«.™™.„______- 

Pbcnoba'tntai  E^^rvrT^e  iniibrtor  Stock — — .— — _ 

Pher>oOa'txta  Slock  Sotjtion  1  mg/  m!  Code  No  94312  .™™. — , — 

Ptier«obatwtai  StMk  Soijtion  10  mg/  ml  Code  No  94313 

Phenobarbrtai  Stock  StarwJa'd  Solution  .     __        — ... 

Pdyettiylone  Gtycoi  8000.  16%  Solution  m  0  09  M  Barbital  Butter, 

No  7541 
Polyethylene  GNcol  6000,  18%  Sohjton  in  0.09M  Barbital  Butler 

No  07602 

Seoobarbrta)  Bulk  Calibrator.  B-F  No  9669  — ■■■— 

Secobarbital  Bulk  Controls.  L  and  H  No  9660 -, — , 

Secobarbital  Stock  Standard.  No.  97171 • ~~. 


Flasks:  1  Mer  250  ml.  and  200  ml 

F48Sks  1  Uter  260  ml.  and  200  ffll 

Cartx)y    10  Mers.   Fiask:  6  Msn,  2 

kiers 
Carboy:  20  Mers.   10  Mers;  Flask:  6 

Wers  2  liters,  1  Wer 
Carboy    tO   Mers.   Flask    6  Mers.  2 

Mers 
Carboy   20  Wars.  10  Mers.  Flask  6 

Mers.  2  Mers,  1  Uer.  2$0  ml,  200 

ml 

Bottle   125  rm    „-...—.- 

Kit  100  tests : 

Flasks  2  Wars    -.-._„., ,- — ■ 

FlasA  6  hler 
Flask  6  Mers 
Flasks  2  mers 
Flasks  4  Mers 
Boroe  1 25  mt 
BotOe    125  rrx 

Flask  5  ml         . 

Plastic  Bottw  20  ml , __. 

Flask  2  Mer        

Flask  2  iner  ~- 

Flask  A  w©f  _„ 

Flasks   1  Mer,  2S0  ml,  and  200  ml 

Bottle:  5  ml .  .- _____ 

Vial-  S  ml 

V«l   125  rrt  ____ _ 

Flask   10  Mers .. .. 

Carboy    io  Mers;  Raak:  6  Mats,  2 

Mers.  1  Mer 
,.  Carboy:  to  Mers,  Flask:  6  Mere,  2 


Bottle:  125  ml . 
Bottle:  125  ml.. 
Bottle:  125  ml  . 
Flasks:  2  Mer„ 
Basks:  2  Met.. 
Cwbor  10  Wen 
Carboy:  lOkler 

Flask  4  Wer       -_ 

Carboy  1 0  Mers — 

Flasks  1  mer.  250  ml,  and  200  ml... 

Bottle  5  ml   

Bottte  30  rnl  

Flask:  2  tiler 

Rask:  2  Liters 

Rask:  2  Wer ™__„ — _ 

BoWe:  125  ml ™— ™_». 

Vial- 2  ml  _^ 


PlasbcBonte  125ml.. 

Plastic  Bottte  125  ml.. 
Botne  1  Mer 


Plastic  BotUe  300  ml.  150  ml.. 
Stainless  Steel  Tank;  1000  Mar 


Flask  2  Mer  . 
Flask  2  Mer.. 
Botte:  125  ml 


03/01/88 
09/30/85 
11/10/87 

11/10/87 

04/22/76 
CM/07/7e 
I1/10'e7 
1in0/87 
04/21/86 
04/21/86 
11/10/87 
11/10/87 
12/07/87 

05/02/86 

12/07/87 
05/02/86 


11/21/85 
04/07/78 
to/24/86 
06/19/87 
06/19/87 
10/24/86 
10/27^86 
06/19/87 
10/24/86 
10/27/86 
04/07/78 
10/28/86 
10/28/85 
10/29/85 
11/10/87 
11/10/87 
10/29/86 
10/16/85 
09/03/87 
05/02/68 

12/07/67 

12/07/87 
05/02/68 
04/21/86 
05/07/86 
05/07/86 
02/29/88 
02/29/88 
05/07/86 
02/29/88 
11/10/87 
n/10/87 
05/07/66 

03/21 /ee 

09/26/86 
03/21/86 
11/21/85 
01/20/64 
03/23/87 
03/23/87 
08/12/82 
09/21/77 

03/09/86 

03/21/86 
03/21/86 
11/21/65 
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Exempt  Chemical  PREPARATOfts— Continued 


Uanufactuaer  ex  suppMr 


AaooTt  caooratones 


Aiiooa 
ADOon 

AOboB 
AOOOtl 
AODOQ 

AQbon 
Axjbon 

ADbOtl 
AObOH 
AoOOtl 
AMxW 
Aobott 
Aooon 
Aobon 

AObOtt 

Aaboti 

AatxHt 
Aabon 

AOtxM 
ADOon 

Aoboa 

ADOOrt 
AMwO 

Aotxjn 
Atjbon 
Accon 

Aoocn 

AtClOl 

Aobon 

AOOOH 

Axjbon 
Aoboa 
A£tx>a 

AObOB 

Aoboa 
Aoboa 

Aobon 
Aobott 
Aoboa 
Abboa 
AU>oa 
ADboa 


uDoratonet 
Latxxaiones 
Laboratones 
Latxxatooes 
LJOcxa  tones 
Labora  tones 
Labtxatones 
(..aCxxa  tones 
Labofaiones 
LaDoca!ooes 
LAbtxaiones 
Labcxatones 
LaCKxatones 
Laboraionea 
Labc  atones 
Laboratories 
Labcxatones 
Laboraiooes 
Laboralone* 
Laboratones 
Ljdcxatone* 
Laboratones 
LXxxslones 
Labcxatones 
t_M)Ora  tones 
:jCofaiones 
Labofatones 
Labofatones 
Labofatones 
Latxxaiones 
LtfKxatones 
LMxxatones 
Laboratooes 
Labcxatones 
Labcxatones 
LMxxatones 
Labtxaiones 
LMxxaiooes 
Labocarones 
Labcxatones 
Labcxatones 
Latocxatcfies  . 


AbboO  Labcxatones 
Abbott  Labcxatones 


AoboV  LabcxatoTres      .._. 
Aboor*  ^acofafones       .,.,_„ 

Acboti  ^aboraiones         ...^ 

Adn/  Tachnam      

Adn/Tecnnam     „_™™ 

Adn/Technam  , 


A*i/Tacnnam 

Adn/Tactmam  _ 
AcJn/TBcHnam 
Adn/Tecfmam  . 
Adn/Tachnam  . 
Adn/TecSmam 
Adn/Technam 
Adn/Technam  . 
Aan/Technam  . 

Adn/TectiOBm 
Adn/Tectmam .. 
Adn/Technam  . 
Adn/Technam  .. 
Adn/Technam 
Adn/Techriam ., 
Adn/Technam  . 
A(>i/Technam  .. 
Adn/Tet^mam .. 


Product  namo/deacnpaan 


Specuum   ^heoobartxtal   Caiibralof  ^i-Vt,   Nos    9/S5,   875'    97^ 

i^6I.  3763. 
Spectrum  Pr)er>ooarT>tai  '^niroi   ^4os  9876.  9878.  9880-  (IJUl.H} ... 

T  4  RiA  iPEGj  Dtagr*osrtc  '<n  

TC*  AmpnetamwTe  Class  OaWxatcxs  tfVi7Jn _. _ 

TO*  Ampneiamine  Class  Galttxattxs  B-f^ _...,.-. „„ 

TDx  Amphetamne  OJass  Control  L  and  M     

TDx  Afflp^^etamne  C4ass  GontroW  9667-10 ,  

TDn  Ampnelamrie  Class  noagom  Pac*  9667*20 

TDn  Ampnetamine  Class  Tracer  9667-T  


Fonn  of  product 


KiL  500  tests,  too  tests.  50  t 


TVt  Antpoetamne/Meffiaownetatnna  CaMxattx  No.  0688-01 .. 
TDk  Ampr>etamine  '  Metnampnetarrwie  Cootrots.  No.  9668~10..... 

TD*  BartMluratM  Caubratofs.  B-F  N*o   966&  

T[>»  Bartxturalat  Control.  L  ar«3  h  Nu  9669 


TCx  Berzodia»otr^ea  Calibrators  t*o  9674-01 __ 

TOn  BorwodiazepHWS  Gontiots  r*o   9674-10  _  .    , 

TDi  Seruodiartpwies  Serum  I-aiibratcx  ^*D  9682  8-F^„_ ^  _ 

TDK  Bonzodiazaciries  Serjm  Calibrators  B-f   Code  No.  9682  B-P 

TDx  Senzodiaza(sr>es  Serum  CatbralorcL  Coda  Ho  9662-01 

TDk  Benzodiazepnes  Serum  CaabrBlora.  No   8bb2-01. 

TDx  Benzodiazeanes  Serum  Contrott  L>4  A  H  No  9682  L,M.H 
TDx  BeriodBHepFies  Serum  Controls  L.M  M   ^4(,    9682  L,M,H 

TDx  Senioa«ttai»oes  Serum  Controla.  CcxJe  No  9662-10 .. 

TDk  8er2odiare[«ne3  Serum  Coritrois  No  9662-10 

TOk  CannabinoiCs  C«*bfa«or»  €i-F  (967'-C2) 

TD>  Capnab*no«3»  Cai«xator3  B-f  iNo  9671-01) 

TOn  Gannabwxxds  Controts  LM.  and  M  (9671-11) 

TOm  CapnaD«o«)»  Controls  L,M  h  (*4o  9671-10)., 


,    Kfl 
I  Borne  bml 

H  Boitte  5  ml 

-  Kit  coMamng  2  i 
,  K4_  too  MSU . 

Bottle  5  ml  _ 

,  BoOMft:  4  ml 

BoBtaa:  4  ml 

;  Boma  4  ml  .„_„ 
.   EwtOe  4  ml 

Bottle*  4  rm 

,;  BoRle*  4  ml„..„ 

^  BotM  4mi 

,  Bota*  4  mi 


.,  Kit 

.|  Kit  oonlairang  6  wwls  - 

■i  Bona-  4  m 

,[  Bonle  4  ml  _    

KiL . 


TDx  Cannaomoids  Fiixxescein  Tracer  Soiuflon  {No.  9671-T).. 

TDx  Canr^abinoia*  Reagent  Pack  [(s*o  9671-20) , 

TD«  Cocaww  MataboHte  Gaubraiof,  5-f  No.  9670 

TDx  Cocaine  Ueiabolrte  Control,  l  and  M  No.  9669 


Bottle*:  5mt^ 
BoRlr  5fTii  ^ 
Botoes  5  ml  . 
Bottle:  5  ml    , 

loot 


TDx  Cocaine  UetaDoiite  Re^^enl  Pack 

TDx  Mufaconstm^eni  Controls  LM.H  (No.  96e7-CM>r)- 

TOi  Opiates  Cahorators  a-F   No   9673-01 

TO  Ocoles  Catibralors.  B-F  No  9673 

TDx  Opiates  Conrois  l  and  h  No  9673  L.H 

TDx  ojnatas  Contois,  l,  and  H  No  96  "J ™_™. 

Op«tes  Fluorescein  Tfacar  Solution  No.  9e73-T«, 


TC-*  Oofflles  Fleagent.  Pack  fto   ^673-30    

Tps  Phencyct«>r>e  CaUbralors.  B-F  No   9672 

TDx  PhencvaK>r>e  'Control  M  No  3672 

TDx  PhencyciicJina  Controls.  L  and  m  No  9672 , 

TDx  Pr>enobart)rtai  Catibraior—o 0.  bQ    \OjO.  20.0.  40A  wid  80.0 
meg/  ml 

TDx  Pnanotarbital 'Conyois— IS  0.  30  0.  SCO  rTKQ.'  ml 

TDx  Systems  MuiQconstitueni  Controis  tor  Abused  Drug  (No  9687- 

Tnv''3xire  Antaarum  |St>eep.  RabbC,  fw  fina^  

Thyroxine  Apttserum   Nc    D59?9    „ _..,._„_„„„„ 


BoU»e:4ml 

Bottia  4  mi 

.  Reagent  weM  S  ml— 

Br.ttla   5  mi 

/lar  4  mi  

s/ial  4  im  

van  4  mi  

i/iai  4  mi         

Reagent  Wen  5  n)l_ 
Reagent  AeB  5  ml-. 

Bottle  4  rrt     

Bottle  4  ml    

,  Bottle  4  rm      , 

Krt  ctg  6  vian 


Knctg  J  «iati_ 
Kit  6  Botllsa 


Tbyroarv  Brnding  OioOuhn.  Thyroxine  I  125... 


Plasac  BoOe  200  ml.  2i:<  mi 
Poiyett^yWrw     Bag     witn     i 

mytar  200  ners. 
Gia&s   Bottle     13   mi    Plasttc   Bottte. 

250  mi 


Screw  Cap  Vwi 

Screw  Cap  Vtal._ 
VBCcme  Vol.  10  n 


3-0rVic>-C.-art>o*"ymei^vtmcKphine    , .,.. 

5-Elhyt-5-il-Carboxy-n-pfopylj  Barbitunc  Acid . ,...__... .. 

5-£»tyi-5-(  1 -Cafboxy  n  pf opylj  Barbilunc  Atatf-Bovme  Serum  Aibu- 

mr  I 

5-Ethyi-VO -Carboxy  n  propyl)  Bariirtunc  AcK^Babbrt  Sarum  Albu-     vaccme  Vtal   10  mi.. 

mir 

Barbduraie  Slarxlard  

Bart>tunc  AoO  Sensitized  Red  Bkxxl  Cetta  -. 
Benzoyl  Ecgor>ine 


Benzoyl  Ecgomne  Sensitized  Red  Blood  Celt- 

Benzoyl  Ecgonine  SiarxJard   ^ 

Benzol  Ecgcxiir>e-3SA 

Benzoyl  Ecgon»ie-RSA 


CWU-BSA  arxl  GMM-RSA  {Carboxymethylnwrpfww  eoMOe  Sarun 
Aitjumr  or  Carboxymethytrnorphme  RabtM  Senjm  AKtunUn). 

Cannabuse  Ganr^adidiol  StarxJard  . .  ..__._ 

Canrtabuse  Delta  8  ^HC  Oarboxytc  Ac«l  SianOara      _.._ 

Cannacuse  Detta  8  THC  CancvylK:  Aod  StarWard 

Cannaouse  De'la  9  'HC  Cartxijr/nc  Acid  Siancaro       ,..,. 

Cannabuse  Cetta  9  THC  Cart»ey*c  Aaa  Si*^d«rj ....... 

Cannaouse  Ceita  S  'hC  StandafJ  

CannabLise  Defla  9  "MC  ^tarvia/fi  ,  ,  , 

Drug  StanOaros  Acio  Neutral  Mnrti  ^m  A  mm^  R 

Drug  Standards,  Basic  Mixture  A  and  B 


Screw-cap  mbl  10  m 

vacane  vtal  50  ml.. 

Screw-cap  viac  10  m 

Vaccme  viai  50  mi 

Sctew-cap  mM  10  m 

Vacone  Via* 

vaccir>e  t/ial 

Vacane  Vial   lO  nt^ 


Disks  2inpKMJige 
Daks  2S'pecMge 

Vial  6  tni       

V>ai  6  rrt       _.„. 

3iSK&  2Vp8ckaQe.- 

Di*;«  2% /package  . 

Vial  b  mi        

Disks  25/peciiage... 
Disks  2S  >' package  . 


10/03/85 

10/03/85 
04/22/76 
03/01/88 
03/01/88 

03A>i/ee 

02/01/88 
03AM /88 
03/01/88 
Oa/23/85 
08/23/85 
10A)6/65 
10/0S/8S 
04/21/86 
04/21/86 
05/02/86 
12/07/86 
12/07/68 
06A)2/88 
12/07/67 
0S/02/B8 
12/07/68 
05/02/66 
06/19/87 
10/24/86 
06/ 19/67 
10/24/86 
tO/27/86 
10/27/86 
10/02/65 
10/02/65 
10/02/85 
09/03/6"' 
02/29/88 
OS/07/86 
02/29/68 
05/07/86 
02/29/69 
05/07/66 
10/09/85 
09/26/86 
10/09/85 
06/31/81 

06/31/8' 
09/03/87 

04/22/76 

03/09/66 


05/03/73 
05/03/73 
05/03/73 

05/03/73 

07/17/76 
05/03/73 
04/ 16/ '4 
05/03/73 
07/1 7 '76 
07/21/75 
07/21/75 
05/03/73 

05/03/65 
OS/ 18/64 
0a/19v84 
09/19/84 
00/19/84 
09/19/84 
00/19/84 
11/15/85 
11/lS/BS 


Exempt  Chemical  Preparathsns— Continued 


Manufadumr  or  supptor 


Adn/Technam 
Adn/Teohnam  . 
Adn/Technam 

Adn/Techr^am 

AmerK^n  Uonttor  Corporatkm 

AmerKan  Monitor  Corporation        

Ameocan  Mo-'**ar  Gorpo*atK>r 

Amer«ham  Corporation 

Ame'^r«m  CoTXxatior     ..... „ — 

AmerBt^am  CofoOfatio"     — 

Amersham  Corporauon       ..-. .-^„.., 

Amersham  UorpO'atKX>     ...._„ ~.. 

Amersnam  Gorpocalon      

Amersham  LxxDoraton , 


Amersham 
Amersham 
Amersnam 
Arriersham 

Anersr.a/Ti 
Ame^sMam 
Ampfsham 
«■  iTiersham 
cjnefsham 
Ame'-sham 
Amers^^m 
Amp's^'am 
Ar»>er5fiam 
Amersham 
'■rT»i?rs''.am 


Corporabon 
Corporation  , 
CorporatKX-.  , 
'Corporation  , 
'Corporation   . 
'Corporatrcm  . 
Corporati'.>n 
Corooralior^ 
■■-"ofporarion 
LXXporatK"! 
'l-orpora'ion 
C-oroor3*'r"' 

...OfporaTtnr 
■"I.QOOratify 


Anatytical  Systems.  Dtv.  Marlon 
Laborsloriea.  irK. 

Ar.aryicai  Systems,  Oiv    Uanon  Lab- 
oratones  lie 

<='naMical  Systems.  D»v    Manon  Lab- 
oratones  mc 

^narytical  Sv^iems   Div    Marion  Lab- 
ortlones.  inc 

AoaiyiK^  Sv$tem&.  Drv    Marion  Lab- 
or aior'es    IMC 

Anaiyt^al  Systems.  Drv    Maron  Lab- 
oralones   Inc 

Analytical  Systems.  Drv    Manor  Lat>- 
oraiones    Inc 

Anaiyiicat  Svsiema,  Dw    Maoon  uab- 
oraiones   if^c 

Ariatyocai  Systems,  [>w    Uaixxi  Lab- 
oratories, 'nc 

Anatyiica4  Systems    Drv    Manon  Lab- 
oratcxies  mc 

Applied  Science  LaborattKfas 

Apoi,(KJ  Scwnci;  Latxxaio'ies  — 

Applied  Sc*enc6  Labcaiones        

Applied  S>OBncB  Labo'Stones       

Applied  Scien.:6  Lat»atones       

Applied  ScifTce  '.at^cxatcxtes        

"ppneo  SC'Size  ■.a'.)i"3iones 

-•'pptiod  SC'en,:e  ..abo-atones  .— - 

Applied  Sciefice  ^at.>o'ai'x»es 

Applied  Science  LatxD'atones    

Appued  Science  LatKwatofies    .. 

Applied  SaefKe  Lafxxatones    — 

Appbed  Science  Lat)0'atontrt        

Applied  Science  Labcatones       

Applied  Scteoct^  LaDOfaiones        

Applied  Saerice  Latwaiones        

Appiieo  Sciei'tct  Labo'alo"es  ..•— - 

Applied  Sc»eoi*-  Ldtxxatones     

Appfced  Science  Labcatones  — .... 

Applied  Science  Latxyatones  .- 

Applied  Science  Laboratones 

Appt^o  Scieice  Latxxatones 

Applied  Soen^.e  Labcaiones      

Appl-ed  Scie'Kf  1  abci' atones 

Applied  Science  Laboratories 


Produd  name/descnpnon 


Methadone  Standard 

MorpNne  Sonaittiod  Red  Blood  Celt  ~- 
MorpNne  Standard  ffy  dMiMed  wOlc 
Tropir>ecjFt}ox]^ic  Acid  (eogonine) .. 


Qualify  I.. 
Qualify  II... 


Amertox  T-3  RIA  KA.  IM  2000.  IM  2001.  IM  2004 

Amertex  T-4  RIA  Kit,  tM  2010.  IM  2011.  IM  2014 

Amvlex-M  B-hCG  RadKMmmiraftSsay  Kit  )M  3091,  IM  3004... 

Amerlex-M  T3  RIA  Kit  1M3001,  1M3004 _ _„ 

M  T4  RIA  Kit  1M3011.  1U.3014.. 


AmerMe  TT3  Assay  Catalog  Code  Lan.  0003.  Lan.  1003.  and  Lan. 

2003. 
AmerlrtH  TT4  Assay-  Catalog  Code  Lan  0002.  Lan.  1002.  Lan.  2002. 

Codeine  (N-methyl-Cl4)  ^+y*ocftlonde- 

Morphine  (N-methyl-Ci4)  Hydrocfcmde  No  CFA-363.., , — ™ 

Pheno  I2-14C]  barbital  Catalog  No  CFA  537_ 

Pn3»acBn  RiA  kh.  im  i060.  I06i „ 

T-3  Uptake  (MAA)  Kh  tM  1020,  M  1021,  tM  1024 

I1(N1-3H]  Hydroniorphone  TWO  4729 

11(n).3H]  Codeine.  No  TBK  *48 

t1(nV3HlM0fp»*ne.  No  TBK-447 „.... 

11 .7.8<n)-3H  lOihydromorphine ,  No  TRK-450 

[IS.  16(n)-3Ml  Etorphine,  CataiOB  No  TRK  478 

I1S.l6(n>-3Hl  Etorphine  Catakig  Na  TRK  476„ 

t2(n>-3H)  Lysergic  AckI  Dielhylafnide.  No.  tRK.  461 .. 

(2-140)  0>az©p*ti  Catalog  No.  CFA591 _ _.. 

tN-methyl-3H]  Diazepam  Catalog  Code:  TRK.S72 


.Formot  producl 


Data  of 

appication 


Pro<x:iency  Sample.^ 


Special  Tox>-Disc:s  ^ 
Tojb-Contral _ .-^ 


To»-Contfol  THC... 


ToxhDisc  A  Series... 
Toxi-Disc  B  Sanes.„ 

Toxi-Discs  THC 

ToxhGrams , 


Screw-cap  viat  10  ml 

Vacane  Vial"  50  ml 

Screw-cap  vial.  10  ml 

Screw-cap  Bottle:  10  mi .. 

Glass  Vial.  10  ml 

GtassVW:  10  rm 


Kit  50  tests  too  tests.  &00  tests 
Krt.  50  lests    1 0C'  tests,  -lOO  tests 

Kfl.  100  lests  -SX  tests 

Krt.  too  Tests.  400  Tests 

Kit    100  Tests,  40C'  Tests _ _ 

Kt   144  tests.  240  tests.  480  lest 


Kn  144  tests.  240  tests.  480  « 

Custom  Preparalton  . 

Vial;  0  32  to  t  89mg  

Vial  0^  to  585mg  

Kn  50  lests.  too  tests -™. 


Kit  50  ie«s,  100  tests  400  test* 

Via*  47  5-95  mK^ografTts    

Ampute  0  002mg  to  OOlSmg     

Vial,  0  002  mg  lo  0  0l5  mg  

Vial  0-0008  mg  to  0  008  mg 

Vtal  3  45  lo  6-9  moograms 

Vial:  13  B  10  27  6  micrograrrts 

Vial  0  003mg  tc  0  04mc      ._ ._ _. 

Multidose  G;ass  Vial  S&mm  x  25mm.. 
liMbdose  Glass  Vial  56FTim  x  25mm.. 


Tox)-Lab  Cannabtnoid  (THC)  Scfean„, 


PIm8c  BoHto  ContshMQ  40  ni ......._.... 

PIbsSc  •ni  or  DotBa  Oofilainlng  90 

Standard  Discs 
Plaslc  Boffle  Contairw*g  50  rrt 

Paste  Boffle  Contair>ir*g  50  ml    _ 

Plastic  Vial  Gonta^wio  50   Standafd 

Discs 
Plasbc    Viai   Contamtrw    50    StVKlwd 

0»cs 
Plastic   Vial   Ccxnatfwig   50   Standard 

Dtscs 
.,  Glass  Ja*  Coniammg  5C  or  100  Chro- 

matograms. 
Kit  50  teats. 


e-Monoaoetytmorphirte  HC1,„ 
AMy&sobutylbarbrtuhc  Add ..-. 
Atphaprodne  HCL , 


Aiprajoiam.—^ 

AfnobartMial  - - ^— ^ 

Amphetafflira  HCL — .— 

Aprobartjitai 

Barbrta*-.™.-™. 

Barbituraifts.  Mixture  4,. „. 

Benzoytacgonine  Tetrahydrete» 

BenTphetainne  HCL .. — 

Butabarfoital  — „—„- 

Butethal 

Carw»abidiol ™~. 

Cann^jinol  - ~- 

CNoral  Hydrate 

CMordiazepoxide  HCL 

OohaTepam 

Ooraz^Mie  DipolBSsium 

Coc»r>e ™ 

Codeine 

Dena-8'Tetrahydro-cannabinol  .„ 
Della-9-Tetf  ahydrocannabtnol  -. 


VM:1tm_ 
Vial:  inn -~. 
Vtatlml™ 
VW:1nil_ 
Vial:  1  ml  -. 
Vitf;i  ml™ 
Viat  1  ml~- 
Vi^  1fnl_ 
Vlat1IIll_ 
Vi8l:10lnl- 
Vtafclml— . 
WaLiiBl.™ 

VW:  1  IBl-^. 

Vial:  1  ntf.- 
VUlmt-.- 
Viahl  iTri_ 
Vofr.  1  ml— . 
Viaki  ml—. 
Vial;  1  ml.-. 
Votlinl.^ 
Votl  ml.^ 
Vlatlinl--. 
VW:1nil_ 
VW:1llil_ 


07/17/76 
05/03/73 
07/17/77 
05/03^73 


10/09/75 
10/09/75 


02/16/80 
02/06/80 
06/19/85 
06/27/86 
08/27/86 
11/24/87 

n/24/87 
03/27/72 

03/27/72 
11/05/74 
03/26/80 
02/05/79 
07/31/67 
02/26/74 
02/26/74 
02/26/74 
11/19/74 
02/17/75 
05/22/74 
09/28/77 
09/28/77 


06/22/62 

03/30/77 
03 '30 '77 
10/06/63 
05/06/75 
05/06/75 
10/05/63 
09/24/80 
10/05/83 


03/30/86 
01/24/73 
04/16/65 
01/24/73 
04/l6.'8S 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
10/04/72 
04/16/65 
04/16/85 
01/24/73 
01/24/73 
03/30/88 
03/30/88 
04/16/85 
04/16/85 
04/16/65 
04/16/85 
01/24/73 
01/24/73 
03/30/88 
04/16/85 
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Exempt  Chemical  Preparations — Continued 


Manufacturer  or  suppber 


Product  name/descnpnor) 


Applied 
Apptod 
Apptod 
Applted 
Acpited 
Applied 
Appded 
Appted 
AppRed 
AppMod 
Applied 
App*ed 
Applied 
Applied 
Applied 
Applied 
Applied 
Applied 
Appfced 
Applied 
Applied 
Applied 
Applied 
Applied 
Applied 
Applied 
Applied 
Applied 
Applied 
Applied 
Applied 
Applied 
Applied 
Applied 
Applied 
Appfted 
Applied 
Applied 
Applied 
Applied 
Applied 
ADptied 
Applied 
Applied 
Apoiied 
Applied 
Applied 
ApDlied 
Applied 
Applied 
Applied 
Apdied 
Applied 
Applied 
Applied 
Applied 
ApplMd 
Applied 
Appbed 
Applied 
Applied 
Applied 
Apphed 
Applied 
Applied 
Appted 
Applied 
Applied 
Applied 
Applied 
Applied 
Applied 
Applied 
Applied 
Applied 
Applied 
Applied 


SaerKe  Latxyatones 
Soence  Laboratones 
Soerice  Laboratones 
Science  Laboratones 
Scierx»  Laboratones 
Soence  Laboratories 
Soence  Laboratones 
Scierxre  Laboratones 
Soence  Laboratones 
Soence  Laboratones 
Soence  Laboratones 
Soence  Laboratones 
SoerxM  LaboraKmes 
Soence  Laboratorws 
Science  Latxxatones 
Soence  LaixxHtones- 
Soerx»  Laboratones 
Soence  Laboratones 
Soence  Laboratones 
Science  Laboratones 
Soer>ce  Laboratones 
Science  Laboratories 
Science  Latxxatones 
Soence  Laboratories 
Soence  Laboratones 
Soence  Laboratories 
Soence  Laboratories. 
Soence  Laboratones. 
Soence  Laboratories 
Scierx:e  Laboratones 
Soence  Laboratones 
Soence  Laboratories. 
Scaerce  Laboratones 
Soence  Laboratories 
Soer>ce  Laboratones 
SoerKe  Laboratones 
SoerKe  Laboratones 
Soence  Laboratories 
Soence  Laboratories 
Soence  Laboratories 
Soence  Laboratones 
Soence  Laboratones 
Science  Laboratories 
Soerx:e  Laboratories 
Soerx:e  Laboratones 
Soence  Laboratones 
Science  Laboratones. 
Science  Laboratories 
ScierKe  Laboratones 
Science  Laboratones 
Soence  Latxxatones 
Soence  Laboratories 
Soence  Laboratones 
Science  Laboratones 
Soence  Laboratories. 
Soence  Laboratories. 
Soence  Laboratones. 
Soence  Laboratones 
SoerKie  Laboratones 
Soerx»  Laboratones. 
Scierx:e  Laboratories 
SoerKe  Laboratones. 
Science  Laboratories 
Soence  Laboratories 
Soence  Laboratories 
Soence  Laboratones 
Soerx:e  Laboratories 
Soerx^  Laboratones 
Science  Laboratories 
Science  Laboratones 
Science  Laboraiones 
Science  Laboratories 
Soence  Laboratones 
Soence  Laboratones 
Soence  Laboratories 
Soence  Laboratones 
Science  Laboraiones 


,  Oepressanls.  Mixture  3   

,  Dextropropoxypbene  n(^   , ..., 

,  DiacetylrTKxpnMie  HCL     ,  ,, 

Diaflytiartxtunc  acid ,..^ . 

Diazepam       .  . ,,,,,,, 

Dlet^ytproplon  HCt _______™, 

Di^y*ococJeine 

DwTiattiyttTyptHmtrw       „„, 

.  Drug  Mot  Four        

Drug  Mix  One     

,  Drug  Mk  Three .„ 

,  Drxjg  Mix  Two „___ 

j  Ecgonme  HCL 

:  Ecgoome  Metfiyi  Ester  HQ 

,  Ethchkxvynol 

.  Ethinamata  ,.,,,,.. 

Ettymorpbine  Hf^L ,, 

Fenflurannne  t-*rj       

Fentanyl   -~~~™.„~™™„ 

,  Flurazepam  hO      ,,,     

GiLftethimide     

,  Halazepam ,, 

Hexobartxtal     

,  Mydrocodorw  BttaftratB ■ 

.  Hydromorphone  HCL  

Levorpbanol  Tartrate 

.  Lorazepam    .  .  ^. 

.  Lyserpic  Aod  , 

,  Lysergic  Aod  N-(metfYylpropyl)  amidtt- 
Lyser^  Aod  diettiyiamKlo.— ~__™_ 

,  MDA  HO 

,  MDMA  HO , 

MeperxJine  HCL  ,  „,..  ........ 

.  Mepfxjbarbital    , ,.„ 

Meprobarnate 

Mescaline     

Methadone  HCL 

Methamphetamma  HCL ,„■ 

Methaqualone  MO 

Methofiexrtal „ 

Methylp'wnidate 

MetTTypryVyi ,,.,.., 

Mixture  1 — Opiates ..,,. , 

Mixture  2 — Snmulams  ..  

Mixture  3 — Depressants ..— ., 

Mixture  4 — Bartxhjrates „„ 

Mixture  5 — Kit  o'  RepresentaOvos 

Morpbtr^  _„ „_.„, 

Nakxpbtne _.., _...._.... 

Nftrarepam ..,  ,  , , ,   ,„ 

Norcodetne  MCL     , 

Mordiazepam .  ,„,  ,  .  , , 

Normorpnme 

Opiatea.  Mixture  t  .„ _ 

Oxazepam  ,..,, 

Oxycodone  HCL 

Oxyrrxxpnone  hTI ,., 

ParaJdebyoe , 

Perrxstme  —  

Pentazocine .„. 

Pentobaibrtal       — 

P'^enazoone  HBr  ...„ 

P^encycWine  HCL  

Ptiendimetrazme  Brtartrale .,_ ,..... 

Ptienobarbftai 

Phenterrrnne . ,. 

Prazepam 

Propyiberttoyt-ec9onlne .-— 

Psilocybm ..  ..„ , 

Psilocyn  .„ „ 

Secobarbital      _ 

StirrXilants,  Morture  2 

Temazepem 

Thebame. 

ThiarTTyial— 

Toxi  Clean  Tasi  Mbt 

Tnazoiam  ,.,..ii  , - 


Form  ol  product 


VW:  10  tr*... 
VW:  1  ml 


Virt  1  irrf  , 
Via*:  t  ml.. 
VW:  t  ml„ 
Vlilfc1inl_. 


VWilml- 


VW  t  ni 

Ampowte:  t  ml.. 
Ampoule  i  ml.„ 
Ampoule  )  ml._ 
AmpoJe   1  ml.„ 

Viat   1  ml  „ 

Via)  1  frt 

Vlah  1  ml.. 
Viafcl  ml.. 
Viofcl  ml- 
VW:  1  rrri.. 
VW:1  nri_ 
VW:1  im.. 
Viai  1  fri 
Vial  1  ml 
Viai  1  rrrt 
Vial  1  ml.... 
Vial  1  ml.... 
ViaJ:  1  ml.... 
Vial;  1  iTy_ 
VWI  ml_ 
VW1inl_ 
VWt  ml  — 
VM  1  inl_. 
VW:  1nil..„ 
VW:1ml.„ 
Vtel:  lml„ 
Viet  1  ml™ 
Vlat  1  ml_ 
Vtafcl  ffll._ 
''fiat  1  ffll.„ 
Vitf:  1  ml._ 
Vial:  1  ml_., 
Vial:  1  ml._. 
Vial  1  ml..-. 
Vial:  1  ml._ 
Vtafc  1  ml... 

VW:  1  ml 

VtatlBH 

Viafcl  ml 

Vlati  ml„_. 
VW:  1  ml..... 
VM  1  ml—. 
VM  1  rTrf.„. 

VW:  1  Trt 

Vial:  1  ml 

Vial:  10  ml... 
VM:  1nil_ 


Vlifclml- 
VWIml-. 


VWIml.., 

Viafclfrt^ 
VMt  1  ml... 
Vlafc  1  ml.. 
Vlafclml- 
Vtafc  1  nN- 
Viat:1ml_ 
VW:  1  ml., 
viak  1  ml... 
Viafcl  ml ._ 
VW:1nl_ 
VM:1nil_ 


Vlifclmi.. 


VW:lifil„ 


VW:10inl_ 
Vlil:1inl_ 


Date  of 
appbcaixxi 


10/04/72 
04/t6/e5 
04/16/85 
01/24/73 
04/16/85 
04/16/eS 
04/16/85 
04/16/85 
11/03/86 
10/21/86 
11/03/86 
10/21/86 
04/16/85 
03/30/88 
01/24/73 
01/24/73 
01/24/73 
04/16/85 
04/16/85 
04/16/85 
01/24/73 
04/18/85 
01/24/73 
01/24/73 
04/16/85 
04/16/86 
04/16/85 
04/16/85 
04/16/85 
04/18/85 
03/30/88 
03/30/88 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
04/16/85 
04/16/85 
01/24/73 
04/16/85 
10/04/72 
10/04/72 
10/04/72 
10/04/72 
10/04/72 
01/24/73 
01/24/73 
03/30/88 
04/16/85 
03/30/68 
04/16/85 
10/04/72 
04/16/85 
04/16/85 
04/16/85 
04/16/85 
04/16/85 
04/16/85 
01/24/73 
Ot/24/73 
01/24/73 
04/16/85 
01/24/73 
04/16/85 
04/16/85 
03/30/88 
04/16/85 
11/06/67 
01/24/73 
10y04/72 
04/16/85 
01/24/73 
01/24/73 
03/30/88 
04/16/65 


Exempt  Chemical  Preparations — Continued 


Uiniilacturer  or  suppler 


Anned  Forcat  Irwtttutc  of 
Patholoffy 

Arrned  Forces  losWule  of  Palftoiogy.. 

Astral  Medtcal  Syatam 

Astral  Medical  Syster^s      ,,. 

Astral  Medical  Systems 

Astral  Medical  Systems _™ 

AFi-ai  Medical  S^'Stems  ,..__._ , 


Produci  name/ description 


1 1  nor  g-cafboxy-delta  8-THC  m  Emanoi  Ampules 


BHP  I>tagr>o«ttx 

BHP  Oiagrtosini 

Baxter  Healtttcare  Corporation, 
Oadt  Ohrtslon 


Baxter  HealtfKare 

Dwiswi 
Baxter  Mea'thcare 

Baxter  Healincafe 

Drvi&Kjn 
Baxter  Meaitncare 

D-v-'Sion 
Sartof  HeaH'Kare 

Dty'sron 
Baxter  Healt^"Ca/e 

Ofvision 
EiaxtdT  Heaitficare 

envision 
Baxter  Hmtthcare 

Divisloa 
Baxlar  Heatthcare 

Oiviswn 
Baxter  Heaitncare 

Division 
Baxter  Hea!tt>care 

Baxter  Heaitbcare 

Dfvtsior. 
Baxter  Healthcare 

Division 
Baxter  Healthcare 

Cwvision 
Baxler  Healficare 

Ovtsion 
Baxter  Haa'thca^'e 

Division 
Baxie'  Meatthcare 

•3a«rer  MeaJtricare 

DiVISKXl 

Baxter  Healtfx:are 

Drrtsion. 
Baxter  Meafincare 

Dwision 
Baxter  Healthcare 

Otwswn 
Baxter  Heeltficafe 

D»vision 
Baxter  Hea'T-care 

Division 
Baxter  Healthcare 

Division 
Pvaxlar  Healthcare 

Ov»s»on 
Baxter  Healthcare 

Division 
Baxter  Meai'hcare 

DiviSKm 
Baxter  Hee'rticare 

D»vts>on 
=axier  Mea(rrv:are 

DMSion. 
Baxter  Heattficare 

DrvTSion. 
BaKler  HeaRtKare 

Division. 


BarMal  BuHer 

Barbital  Lactate  Buff  or . 

••oenzynw  Butter 

Tns  Baftxiai  Sodium  Barbrtal  Buffer... 


Kodak  Ekiachem-OT  Calbraior. 


Gorporalion.  Dade 
Corporation.  Dade 
Corporation,  Dade 
Corporation,  Dade 
Corporation.  Dade 
Corporatton.  Dade 
Corporalion,  Oode 
Corporation.  Dade 
Corporal>pn.  Dade  i 
Corporation,  Dade 
Corporation.  Dade 
Corporation,  Dade 
Corporabon.  Dade 
Corporation.  Dade 
Corporation,  Dade 
Corpora&on.  Dade 
Corporaboa  Oade 
Corporation,  Dade 
Corporation,  DaOe 
Corporation.  Dade 
Corporation.  Dade 
OorporalJO').  D^e 
Corporation.  Oade 
Corporation,  Dade 
Corporation.  Dade 
Corporation,  Dade 
CorporaWm.  Dade 
Corporation.  Dade 
Corporatiorv  Dade 
Corporation,  Oade 
Corporation,  Dade 


(1251)  Human  TSH  Tracer  (Lyophilized).  Calawg  Ko  CA-2691 .. 
(125U  Human  TSH  Tracer.  Cataiog  No.  CA-2611 


Absorbed  Ptasma  and  Serum  Reagents  Kit  {Catalog  No-  B4233-2} .. 
Atjsortjed  Plasma  and  Serum  Reagents  Kit  B4233-2 


Fonn  of  product 


Glass  Ampule   l  mq'i 
10  rnl 


Ptasltc  bag  ^ZZ  g/bag  . 

Plastic  bag  le  g/bag 

Plastic  bag  14  g/bag  ^ 

Plastic  bag  i8  g/bag  . 


Glass  Viai;  10  ml„. 
Qass  Vtal:  10  ml... 


Dale  01 

appbcation 


Glass  Vial:  5  ml  (LyoptidiZMj  MatenaOJ 


Anticonvulsant  Dr^g  Conyols,  Levels  I  and  U.  CaUlog  Nos  CA-2419  |  Glass  Vial  3-5  rni 

ar«  CA-242C 
Bovine  Cbonrwstry  Control  i.X  Special  Order  Bequest  B6107-55XX.. .  ^  BotOe   18  ml  (Lyophtoed  Matanaf) 

Bovine  Chemistry  Control  IIJC  St>eciai  Oder  Request  B6107.65XX  ..J  BotOe:  16  ml  (LyophAzed  Matenaf) 


II) — I 


Botlte  5  TW  (Lyophrfized  Malenal)  . 
Kit  50  Assav^.  500  Assay* 


BuHefOd  TTwom&n  (Bovine)  Catalog  No  84233-^0  

Orical  Assays  OanvnsCoat  (1251)  PrienobartutaJ  Radioinvnunoas- 

say  Ktl  Calatog  New  CA-2&45.  C.A-256S 
Cljntcai  Assays  GamfriaCoa!  (*25l)  Pr.eoyto«n  Rad.o*r^frunoassa>  ^fl     Kit  5C  Assays.  500  Assay* 

(^tatofl  Nos  CA-2&37,  U\-25S? 
Clin.cal  Assays  GammaCoal  (1251;  73  Jptaiie  RadJotrrinxjncas&av     Kt    IX    Assays.    100   Assays.    500 

Ktt  Ca'alog  Nos  :.a-2':33,  CA-2539J  C^-2£^  CA-255i'  Assays  503  Assays 

Clinical  Assays  GarnmaDaC  (1251(  MS-HTSM  RaJ-oimmunoassav  Krt     Kt  125  Assays 

Catalog  No  CA-1573 
amcal  Assays  G«timaDab  (1251)  HTSH  HaOommunoassay   Kii  |  Kn  l25Assa-|« 

Catalog  Nc  CA-2591J 
Daoe  Immunoassay  Comrol.  Level  Hjow — — ...- 


I 


Daoe  Immunoassay  Coolrol,  Leval  l-Low... 


Dade  immunoassay  Comrol.  Level  ll4nteimed»aie 

Oade  Immunoassay  Control.  Level  III-Higti -. 

Dade  Tn-Rac  n  Trt  Level  Immunoessay  Controls^.. 


Data-Fi  Fibnn  Monomer  Control  Catalog  Nos   84233-30  &  B4233- 

38 
Data-Fi  Protam.ne  Suitate  Reagents  Kit  (Catalog  No  B4233-30) 


I  Data-Fi  Thromljin  Heapenl     ,  ,. 
Oata-Fi  Thrombin  Reagent 


Bottle:  9  ml  (Lyophdized  Uatenal) 

BotOe;  9  ml  (Lyophiiized  MatenalJ 

Bottle  9  ml  fLyoonilijefl  Malenal) 

Bottle  9  ml  (Lyocmilaeo  Malenal) 

I 
■J  Bottio  9  ml  6  tionies  per  kit  (LyOQtii- 
I     tized  Malenal) 
Class  vtal^  5  ml  (LyopMizad  Matenil) 

Kit  10  «als^ - 

BoMe:  B  nH  (Lyopimized  Material) - 


MTSH  Non-Specihc  Bmikig  Reagent.  Catalog  Na  CA-2752.-. 
HTSH  NovSpeoflc  Binding  Reagent.  Catalog  No  CA-2780 ,  . 


BoOa:  S  ml  (Lyopuzed  Malenal)  -. 


Glass  Vial  35  ml.. 
Glass  Vol:  3  5ml.. 


Human  TSH  Controls  Levels  I  and  II.  Catalog  Nos  CA-2452  and    Glass  Vial  3  5  ml. 
CA-2453 

Moni-Troi  Level  1  Chemistry  Control.  Assayed.  Special  Order  Re- 
quest B5103-XXX 

Moni  Trol  Level  i  X  Special  Order  Reauest  B5106-5X 


Morv-Troi  Level  II  CtienHslTy  Control.  Assayed.  Special  Order  Re- 
quest. B5103-XXX,  B6113-)0(X 
Mom-Trol  Level  11  X  Speoal  Oder  Request  B5106-6X . 


Mon^Trol.  ES  Level  I  Chemistry  Control.  Assayed 


Mon-Trol.  ES  Lovol  IX  Speoal  Order  Request  Catalog  No.  B5106- 
75AAA  Catalog  No  B5106-1XAAA, 


Bottta  9  ml  (Lyophilzed  Material) 

Bottle:  18  ml  (Lydphilized  MalenaO  - 
Bottle:  9  ml  (Lycphilaed  MalenaO  _ 
BotOe:  18  ml  (Lyophilaed  Malenal)  - 


Sottlea  9  mi  6  7  ml  (Lyophillzed  Ma. 

tenaO. 
Boltis:  18  ml.  9  im  (LyophHaed  Male- 


05/01  85 
06/OtreS 
OS/01/BS 
OS/OI'BS 


0S/O&.66 
09/09/66 
03/10/67 
08/16/71 
06/09/86 
01/23/86 
01/29/86 
01/24/86 
OS/09/88 
09/09/86 
09/09/86 
09/09/86 
09/09/86 
04/25/86 
04/25/66 
04/25/86 
04/25/86 
04/11/85 
01/24/86 
03/10/87 
07/20/83 
05/16/Sl 
09/09-'66 
09/09/86 
09/09/86 
01/20/84 
06/30/63 
01/20/84 
06/30/63 
07/15/83 
06/27/86 
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Uapufacturer  or  supplier 


Baxter  Hoatthca/e 

OVWKXI. 

Baxter  Heatthcare 
Baxiar  HeaJthcare 

DfVISKXl 

Baxter  HealVtcare 

OvTSion 
Baxter  Healthcare 

D«V1SKX1 

Baxter  Meaft^caf9 

Divison. 
Baxter  Healthcare 

Dfvt8*on 
Baxter  HeaWKare 

Divtsxxi 
Baxter  Msa/thcare 

O«vis*on 
Baxter  Heaftncare 

[>vfs>or 
Baxter  Meaftncara 

OvTSJOn 
Baxter  Heattncare 

Dtviston 
Baxter  Hsaltticare 

DtVTSKXl 

Baxter  Meafthcare 

Baxter  Keanncara 

CWtston 

B«ckman  Instrumante.  Ir>c 

BecKman  instnjrnents.  Inc    ... 

Beckman  Instrurrtenta.  Inc .— 

Bechman  irwtruments,  lr>c..-.„ 

3ec^mar>  lnsIrurT>eols.  tf»C.— •._—.. 

Bechman  Irwfnjments,  Inc 

Beckman  instrurr^erits.  Inc 

BecKman  ir\strjrT»ents.  Inc.-.-.— 


Corporation. 

CorporaHon. 
CorporaDoo. 
Corporation. 
Corporation. 
Corporation. 
Corporation. 
CorporatX>n. 
Corporation. 
Corporation, 
Corporation, 
Corpora  tJOn 
Corporation, 
Corporation. 
Corporation, 


Dade 

Oade 

Dade 

Oade 

Dade 

Oade 

Oade  ' 

Dede 

Dade 

Dade 

Dade 

Dade 

Dade 

Daoe 

Dade 


Product  name/descnpdoo 


Mom-TroL  ES  Leve<  K  ChorrmlTy  Control.  Assayed 

Moni-Trol  ES  Level  u  X  Spectal  Oder  Request  Catalog  No  B6106- 

6SAAA  Catalog  No  e5i06-2XAAA 
Owren's  vertxtti  Bijtter  


Rabbrt  Antj-Muman  TSM  Se*\*m.  Catafeg  No  CA-2109... 

Stratus  Phenobartxtal  Calibrators  B.  C.  0,  E,  &  F 

Stratus  Pf^enoOartxtal  Confugaie , — ™ 


Form  of  product 


Stratus  Pt>erx)6art»rta(  Fi«xorT*etrK  Enzyr^e  imrrnjooassay  xji  (Cata- 
log No  35700-221 
Stratus  TDM  Control  Level  l-Low  B570O-2  


Stratus  TDM  Control  Level  ll-lntermedtete  B570O-3.. 
Stratus  TDM  Control  Level  lll-M^h  65700-4 „„, 


Bottles:  9  ml.  e.7  ml  (LyopMizad  Ma- 

iwtaO. 
Boroes    i8  ml.  9  ml  (Lyophtoed  Ua- 

lerwf) 
Bottle    18  mt    

QlMS  Viat  20  (rt 

data  VW:  3  ml 

GiMM  Wlrf-  g  IBl  , 

Kit  120  tests  . __.™ 


Stratus  Therapeutic  Drug  Monitoring  (TDM)  Controls  (Catalog  No. 

85700-1) 
TYirorritxn  Reagent  iRnvin^) „,,,  ,  _„ _„.. 


Tn  Rac  R  Immunoassay  Control  Level  n  interrr^ediale .. 

Tn  Rac  R  immunoassay  Control  Level  IN  Htgh     „ 

Tn-Rac  R  immunoassay  Control,  Level  M  m» 


BocKman  B-1  Butfer  ,, .        ,    „, 

,  Beckmar  Buffer  B-2  

Beckman  CS  Drug  Calibrators  A.  B.  C.  0,  and  E  ^ 

BecKman  CS  Drug  Control  Sera „_„„_„ 

Sedtman  (CS  Pheoobartjrtal  Corrugate 

Bockman  LD  Buffer 


Beclrnan  instruments.  Inc 


Beckmar  instnjments.  inc.. 


Bactoft  Dicklnaon  4  Company 
Becion  Dickinson  &  Company 
Beclon  Ockinson  &  Compare 
Becion  Dickinson  &  Company  . 
Becton  Dckinson  A  Comparry 

Becton  Dickmson  &  Comparry 

BeCton  Dickinson  &  Compare 


Bector>  Dickinson  &  Compar^y 
Becion  Ockinson  A  Company 
Becton  Dickmson  &  Compariy 
Becton  Dickjnson  &  Compary  . 


Glass  Vial:  9  ml  (Lyophttzed  UaterM) 
Glass  Viah  9  ml  (Lyophiiized  Matenaf) 
Glass  Vial-  0  ml  (LyophAzed  MalenaO 

Kit  9  Vials - 

Bottle:  5  ml  (LyopTillized  MatorisO  

Bottle  9  ml  (LyopfMlirad  Matenaf) 
Bottle:  9  ml  (Lyopnilized  MatenaO . . 
Bottia:  9  ml  fLyopNIized  Material) 


PlasDc  Vial  15  g.- 
Pacfcat  ia.16g..~. 

VWKSrrt 

KK  oonliinlnfF  6-1 
ViafcSmI 


Paragon  Electroptyyess  System:  Immunofixation  Electrophores« 
(IFE)  Krt- 

Paragon  Electropixiresrt  System  Lactate  Der^Srogenase  isoen- 
zyme EiectropfioresM  (LDJ  Krt 

Paragon  Etectrophoresis  System,   Protein  EtoctropnoresB  (SPE-)l) 


Antibody  Coaled  Tufces 


I  Bottle:  14  3  granw  .. 
Plastic  Tray  3  5  ml 


Plastic  Tray-  3.5  ml... 
Piasbc  Tray  3.5  ml... 


Becion  Dickmson  &  Company 
Becton  Dickmson  &  Company 
Becton  Dickinson  A  Comparry 


Becton 
Becton 
Becton 
Becton 
Becton 
Becton 
Becton 
Becton 
Becton 
Becton 


Dickinson 
Dickinson 
Dickiraon 

Dickiraon 
Dtckmson 
Dickinson 
Dtckmaon 
Dickmson 
Dickinson 
Dickmson 


4  Compare  . 
4  Compar^y  . 
4  Company 
4  Company 
4  Company 
4  Company  , 
4  Comparfy  . 
4  Company 
4  Company 
4  Comper^f 


,  BartxtaJ  Buffer  Soiuljon.  Catalog  No  2465U 

Eutrtyroid  RetererK»  Standard.  CataKjg  No  237410 ^ 

Human  ThyfowJ  Stimuafir^  Mormor^  (hTSHl  RatSommuryassay  Kil 
[1251]   CaiakjgNo  262994 
:  Human  Thyroid  Stirrxjlabng  Mormor^e  (hTSH)  Radtoimmurioassay  Kit 
{i25J)Catak3g  No  258423 
\Q  immuoocherrxstry  System,  T>'yro»d  Stirm^ating  Hormone  Catalog 
No  3010 

,  Neonatal  TSH  Antiserum.  Catalog  No  244716  

Preoprtatwig  AnHsorum.  Catalog  No  247619  

,  Simul  Trac  Free  T4/TSH  Antiserum.  No  26264! 

&mu(  Trac  Free  T4t57  Col/TSH[i25a  "ifTni-nunailMiji  KH.  No. 
262625 

,  T3  Anttoody  Coated  Tube*.  Cataksg  No.  237213 

,  T3  Tracer  Solution  Catatog  No  237728 

,  T4  Tracer  Solutwn  Catalog  No  23261 1 ______.„... 


!  TSH  (1251)  Tracer  Catatog  No  243621  . 

,  TSH  Antjsorum.  Catalog  No  263001, 

,  TSH  Antiserjm.  Catalog  No  258*31 

,  TSH  Slarxlard  A.  Catatog  No  259629 .._ 
,  TSH  Standard  B.  Catatog  No  259637 ._., 
,  TSH  Stand»d  C,  CalakJg  No  259645  . 
,  TSH  Standvd  D  Catatog  No  259653  -- 
,  TSH  Standvd  E.  Catatog  No  263052  - 
;  TSH  Slandwd  F,  Calak^g  No.  26306t_ 


Metamzed  Plastic  Bag:  SO  Tubat/Bag 

I  Bottle   1  ounce 

.  Vial  4  ml   „ 

'  Kit  200  tu^es 


Kit:  250  tubes  - 
Kit  25  tests 


Vla^  50  ml 

Vial:  50  ml 

ViaJ   1  az 

Kit  200  tutwa  ., 


I  TSH  :i25i]  Tracer.  Catatog  No  259624.. 


Box  contamtf^  100  tubaa. 

Bottle   1 25  ml 

J  Whrte        NALGENE 
;      Bottle  125  mi.. 

,  Vial  50  ml    

.  Clear  Vial   1 0  ml 

,  Vial  50  ml        

,  Amber  ViaJ  10ml_ 
:  Amber  ViaJ  I0ml„_ 
I  Amber  Viat  1 0  ml ._ 
,  Arrfeer  Vial  tO  ml__ 
I  Amber  V«U  tOn*_ 
I  Amtjer  Vtat  1 0  ml  „. 
■ar  rtal    1 0  ml 


Pmypiupyiuiia 


Bebnng  D«agrx)sDcs 
Bennr^  Diagrv}stx:s 


lEP  Butter.  793001  pH  8-2_ 


Immuno-iec  il  Agarose  Plate.  639013,  e50013„ 


Foi  Pouch:  6.5  g._ 

fod  Pouch.   -5  35" 


Dateoi 
appNcaoon 


07/15/B3 
06/27/86 
06/16/71 
09/09/86 
06/27/83 
01/25/62 

03/10/er 

01/21/82 

01/21/82 
01/21/62 
03/10/87 
06/16/71 
04/11/85 
04/11/85 
04/11/85 


05/22/79 
W/24/71 
10/29/80 
11/11/80 
10/29/80 
07/31/86 
07/31/86 

07/31/86 


02/13/78 

06/01/84 
09/27/78 
09/04/86 

08/01 /64 

06/30/87 

08/01/84 
06/01/84 
02/21/86 
02/21/66 

09/27/78 
09/27/78 
02/13/78 

06/01/84 
09/04/86 
06/01/84 
09/04/86 
09/04/66 
09/04/86 
09/04/66 
09/04/86 
09/04/86 
09/04/86 


09/17/79 
09/17/79 


Federal  Register  /  Vol.  53.  No.  180  /  Friday.  16.  1988  /  Rules  and  Regulations 36159 
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UanutactLffar  or  supplier 


Bto-Asd  LatMratorfaa 


Bio-Rat)  Latxxalont'S 
Bo-Rad  Laboratories 
B<o-Rad  Laboratories.. 


Bo-RaO 
Bio-Rad 
Bio-Had 
Bto-Rad 
Bto-Rad 
BtoRaC 
BK>-Raa 

Bto-Rad 
B«o-Rad 
BiO'Rad 

Bio-Rad 
Bio-Had 
BK>-Rad 
Bio-Rad 


Latxyaiones  .. 

Latjor  atones 

Laboratories 

Laboratones 

Laboralones 

Labofatones 

Labofatores  . 

Laboratories.  . 

Laboraiorws 

Laboraior>es 

Laboratones 

Laboratones 

Labo'aloftes 

Latx>ralones 


Bio-Rad  Latxyator>es    

Bto-Rao  Latx)'atD"es      

Bk>-Rad  UtMratorlM 

Bio-Hao  Laboratones.  (Chem«cal  Divi- 
SKjn) 

Bto-Rad  Laboratones,  (Chemical  Dlvi- 
sior) 

BK>-Rad  Laboratories.  (Chsmical  Divi- 
sion) 

Bo-Rad  LatxKatones.  (OiemicaJ  Drvi- 
Ston) 

Bio-Rad  Labo'atones.  (Cnemicai  Divi- 

SKXt) 

Bio-Rad  Latxjratones  n>em«cal  D«vl- 
s»on|. 

B«j-Rad  Laboratories,  (ChemicaJ  D»v^ 
son) 

S'O-Rad  Laboratones.  (Chemical  Divi- 
sion), 

Bo-Rad  Laboratones,  'Cf^errK^  D»sri- 
SKKl) 

Bio-Rad  Latxyalones   (Chemical  Divi- 
sion) 
B«>-Rad  Lat)orH)or>es,  iC^emical  Dtw 

5>on) 

BlodisgnOBtlc  International 

Bodtagnostic  intemationa)  

Biodiagrx)6tic  international        

Bloaclentiflc.  CorporsUon 

BosCienttf>c.  Corporation  -_    _ _ 

California  Skmuctaar  Corporation 

California  Bionudear  Corporation 


Product  r\ame/descnplK>n 


Dade  Unrw  C^emtstrv  Control  Levels  t  AND  N  _ 
Dade  Unne  Toiciotogy  Control-. 


Lypboche*  Therapeutic  Dnjg  Monitorwig  Corrtnjl  (TDM),  Levels  I,  II. 


Lypocneh  imnurwassav  Control  Levels  l,  ll,  III —    

Lypocnek  Quantnatrve  Unne  Control  Levels  I  and  II  

Lypocnek  Unassayeo  Chemistry  Controt  tBovine)  Love's  I.  Ii 

Lypochek  Unassayea  Cnemisiry  Control  (Humani  Levels  I.  ll 
Quantapnase  Thyro»tne  RlA-l25i  T racer /Dtssooabng  Reagent 
Ouantapnase  Thyroxir>e  RiA-T>iyowne  immunot>eads    .. 
Ouantimune  SartMtai  Buttef    


Fonn  ot  product 


Date  oi 

application 


Vial:  20  ml.  SO  ml„ 

Vmt  50  ml 

Viat  10  tri 


Viat:  20  rm.  50  mi-. 
Vial  20  ml-. 
Vial  20  ml 


;  Plastic  bottle  60  ml  260  ml._ 

;  Plastic  bottle  60  mi,  260  ml 

I  Piasbc  Borne    lOOC  ml,  250  ml,  200 


Ouantimune  Radioimmur>oassay  T-4  Tracer,  lD(line-12S ^. 

Ouanlimune  T-3  RiA  Barboai  9titier...„ _™ ™... 

Ouantimune  T-3  RjA  Test  ^tt  

Ouantmune  '-4  RlA  Ki!  -™ ~.~ 

Ouantimune  T~4  RiA  'est  Kit  . . ....._.«.. 

Ouantimune  Thyroxine  Radioimmunoassay  Barbital  Buffer 

Ouanlimune  Tfiyroxine  Radio<mmunoassay  T-4  1251  Tracer/Disooo- 
■tingAgenL 

T-4  CompetfDve  Binding  Reagent,  todine-125 -™-... 

Urine  ToMoology  Control  Uo.  C-470-25 


Viai.  10  ml 

Bottle  220  ml  , 


Barbital  Buffer 


Barbda)  BuHer  Powber-. 


Barbital  BuHer  Povwder... 


BarbitaJ  Bufler-Ory  Pa* ™~. 

Bio-Rad  Eiectropnoresis  Buffer » 


Electrophoresis  Butter.  Dry-Pack... 


Immunoelectrophoresis  Barbital  Buffer  L  pH  6-6  .„«. 

immunoetedrophorests  Barbrtal  Sutler  ii.  pH  8-6 

Immunoelectrophoresis  Bartxtal  Butler  111,  pH  8  6 

Immunoelectrophoresis  Bartirtal  Butfei  lit-a.  pH  8.8... 
Reagent  No.  3 , «„__-. __— — 


Cali1orT>ta  Bionocleai  Corporation ,. 

California  Bionuciear  Corporation 

CaWomia  Bionucleaf  Corporation. 
Calrtomia  Bonuclea/  Corporation 
CaWorrwa  Btonodear  Corporation 
CaWomia  Bionuctear  Corpora^on .... 
CaWonna  Btonuciear  Corporation.... 
Cali'omia  Bionudear  Corporation   . 
California  Bionudear  Corporation    , 
CaWomia  Bonucieaf  Corporation.— 


Ugui-Ura  Toxic  Conlral.. 
Unne— Tox  Control 


ECA  Buffer.  Catalog  No  EGA  06805  - 


Amobarblta^^-C-^4.  Catalog  No  72077 - 

Cocaine  (metho)fy-C-l4)  Catalog  No.  72182™ 


D-Amphelamme  |propyH-C-14)  Sulfate.  Catalog  No  72078 

DL  Amphetamine  tpropyl-1-C-14)  Sultale.  Catatog  No.  72079 

'.  Mependine  (N-methy1-C- 1 4)  Hydrochlonde.  Catatog  No  72508 

.1  Mescaline  (amtnom©thylen©-C-14)  Hydrochloride,  Catalog  ^4o  72512 

I  Methadone  (heptanone-2-C-14)  Hydrochlonde,  Catalog  No  72516 

J  Meitwnvhetamirw  (propyl-1-C-i4)  Sottaie,  Catalog  No.  72517 „.. 

.  Methyiphenidale  (carbooyi-C-14)  Hydrochionde  Catalog  No.  72S50  ~ 

I 

J  Morphine  {n^nethyl-C-14)  Hj-dfochlonde,  Catawg  No  72560 

Ponto6arti«tal-2-C-i4,  Catalog  No.  72618 — — — 


Kit  500  tests,  100  tests _~ 

K't  50Ci  tests  

Krt  500C'  tests   100  testa ___ 

Plastic  Bottle  with  Screw  cap;  1  i 
Glass  Sarum  Vial:  10  mi - ... 


Arr4)er  ViatbOnt^ 

Viat  10  ml- 

Plasiic  bottle:  250  ml.. 


Rastic  bottle  250  ml _.. 

PacK^jes:  9  11  g..  18.21  g..  12.14  g.. 
BotHe:  500  ml  _™. 


Package  6  15  g.„ 
Dry-pack:  25.6  g... 
Oryiwcic  15.01  g- 
Dry-pade  6.82  g... 


Ory-pacK:  15  07g.„ 
Bottte;i65ml 


Viat:  5  ml. 
Vial:  5  ml. 


Ptasbc  Packet  18  0  g.   10  packets 
pert»x. 

Screw  Cap  Viai:  50  microcuries.  0-1. 

0.5.  and  1 .0  miflicufiea. 
Screw  Cap  Viat  50  microcuries,  01, 

0  5,  and  1  0  mUbcunes 
Screw  Cap  Vial    SO  microcurws,  01. 

0.5,  and  1  0  rmllicunes 
Screw  Cap  Vial    50  microcunes,  0.1. 

0  5,  arvl  1.0  rmllicunes. 
Screw  Cap  ViaL  50  m«yocor>es.  0  l. 

0-5,  1  0  n^icunes. 
Screw  Cap  Vial   50  microcunes.  01. 

0-5.  1  0  mitliOineS- 
Screw  Cap  Vial   50  microcuriea,  01. 

0  5,  1  0  millicur>es. 
Screw  Cap  V>ai    50  microcuries.  0.1. 

0.5.  1  0  millicunes- 
Screw  Cap  Vial.  50  microcuries.  O.i. 

0.5,  1  0  millicunes 
Screw  Cap  Vial:  50  microcurtes.  0.1. 

0.5,  1  0  miUicunes 
Screw  Cap  Vial    50  mcrocuries.  0-1, 

0.5,  10  millicurws 


01/05/68 
01/05/66 
08/20/64 

09/24/87 
09/24/87 
09 '24/67 
09-' 24 '67 
05/06/61 
05/06/61 
05/31/78 

07/21/76 
09/24/82 
05/31/78 
07/01/77 
05/31 /78 
07/01/77 
07/01/77 

07/21/76 
09/19/79 


07/21/76 
07/21/76 

09/09/77 
05/09/74 
12/14/72 
12/14/72 
06/06/75 
06/06/75 
01/22/76 
08/06/75 
12/14/72 


03/11/65 
04/01/65 


01/06/75 
01/06/75 

01/06/75 
01/08/75 
01 '08- 75 
01/08/75 
01/08/75 
01/06/75 
01/06/75 
01/06/75 
01/06/75 


BEST  COPY  AVAILABLE 
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Exempt  Chemical  Preparations — Continued 


Uanutacturar  or  supptsr 


Product  name/descnptton 


California  Bonoctaar  Corporation J  S«cot»ft)rta(-2-C-i4.  Calalog  No   72675 

tncorporvtvd 

Camonoge    MedicaJ    Diagnostics.    In-     i25l  Muman  Paratryrotd  Hofmone  *4-68 

corporaled 
CamOndge    *Ae(Acai    DiagnosQcs,    (rw      !25t-TetraiodOthyTorvne        

corporaled 
CamDncJge    Medical    Diagnostica.    In-  ,  125*-TnKxtomyromf>e  

corporated                                        | 
CamOndge    MedicaJ    DiagnosDcs.    wv  |  Oonlwy  Anb  Goat  Gamma  ntnhuiin  ..,.,... 

cwporated 
Cambridge    MecSca)    Dagryjstics,    "rv     Pa^at^yTo«]  Hormone  {Human  1-84)  Standard- 

corporaieo 
Camondge    Medtcal    Oagnostic*.    in-  ,  Parathyroid  Hormone  Assay  BuWw  ..„„„„._ 

corporalea 
CamorxJge    MedKai    Diagpost>cs.    in-  i  '3  AntiSarum  (Hat)Ort) 

corporaied 
Cambridge    Medjcai    D'agncsT>cs,    )n-     ""y  Standafd  ,  , 

Camondge    Me-Jcai  Chaqnoslics,    in-     '-t  Afttiaenjm  {RatW) ,  „■ 

corpo(a:eo 

Cam6n<3ge    Modcai  Diagnostics.    In-     T4  Standard ,..,.., 

coTKxated 

Clba  Coming  [>lagr>o«tlo  Corp. 


C<ba  Cormng 
Cit>a  Coming 
Clba  Coming 
Citsa  Gormng 
Ot)a  Coming 
Ooe  Coming 
'Clba  Coming 
Clba  Coming 
Clba  Corrw>g 
Otia  Coming 
Oba  Comrg 
CitM  Coming 
Clba  Corrw^ 
Clba  Comir>g 
Clba  Comr^ 
Clba  Coming 
C*ba  Comir>g 
Clba  Coming 
Qba  Coring 
CJba  Commg 
C4ba  Comirig 


Dagnostjcs  Coco 
Diagnosocs  Corp 
Diagnostics  Corp 
Diagnostics  Corp 
Diagnostics  Corp  _ 
Diagnostics  Corp 
Diagnostics  Corp 
Dtagnosucs  Cotd 
Diagnosocs  Corp 
Diagncsnca  Corp 
Diagrxjsoca  Corp 
E>agnostx:s  Corp  . 
DiagnosOcs  Corp 
Oagnostics  Corp 
Diagnostics  Corp 
Diagnostics  Corp  , 
Diagnostics  Corp 
Diagnosucs  Corp 
DiagrKistics  Corp 
Dtagrostics  Corp 
DtagnostJca  Corp. 


jilforo  anevei  ArticorTvufsant" AntIast^mat^c  Contro)... 


,  Giiford  Bi-L9v«(  Anticonvuisani  Aitastlmatic  Contrp*.  L«v*l  (AH.. 

,  GiltOfd  B>-Level  Toioco'ogv  Control  _™™,.... 

^  GittorO  Bt-Leval  Toxicoiogy  Contro*.  Lavet  (  A  II —_.„_, 

Gilford  TDM  Control  Leve's  ^-111 — _„. _.--„_.. 

,  Gilford  Tn  LeveJ  'DM  Control .— _., 

Gitord  Unne  Control  n       , 

GiHord  Urme  Toxicology  Control _ ._.., 

immopnase  Ferritin  Controls.. ..,,,,, 

immopnase  Femtin  Standar<j8___ ,     , 

Magic  Fomtin  2000  fiiaminrtl .......i,,,  „„„. 

.  UagK  Ferritin  Cortrpis        ,    ,.„,    ,  

,  Magic  Forrmn  Standards ...,..., 

MsgK  Femtm  Zero  Starwlaryt       ,  .  . .... 

Reagent  A— All  lA       .   ..  

,  Reagent  A— An  7 „ 

Reagent  A — Ammoi^a  i 


Form  of  product 


Ampule:  50  microcunea.  0  i.  05.  and 


>M:5inl„ 


VW:  11  irt-. 
Vtafc  11  nri. 
VlBl:S(nl_„ 


eVnteSfiiieKh.. 

Vtat  10  ml 

VIA  11  m 

Vtofc  I  ™i 


Vtafc  11  ml.. 
VU  1  ml 


Kit  Contains:  S  Vials  each  ti 
Vials:  10ml_ 


Kit  Contains:  5  Viate  each  l< 

VhiIs:  10  ml 

VbI  6  ml  „„..._ 

101  Cortura  s  Van  each  le 

Val.  30  mi 

Viet  30  ml __« 

Glass  Vial  3  ml 

Glosa  VW  5  f* 

Plastic  Vial    1  ml . 

Pteskc  V«l  5  mi.„_ 


Special  Barbital  Buffer  Set.  Calaiog  Ho  470162 

,  ijnivorsal  Eiectroprxxess  Film  Agarose,  Catalog  No.  470100„ 
I  universal  PHAS  Bufler  Set  Catalog  Ho  d7mM} 


Cor>e  Biotech,  IfK 

Cone  Bioiecfl,  inc 

Corw  Biotecn.  Ire .__._—, ^._ 

Cor^  Bwtecfl.  Inc „._ 

Cone  Bwtecf\  Inc 

Cone  Boiecti,  Inc  


CAP'Cocaine  Reference  Maienai  Levets  n,  Itl.  and  fV_ 

OCM-oTi 

RIATRAC — T>vee  Leve*  Legend  Assay  ControlB.. 


U0M-4>P/AACC  ForensK:  Jrme  Dmg  Tastmg  Survoy  (Mttal 
UOS  and  UOC  CAP/AACC  Forensic  Unne  Onjg  Testing 


DiagfxwUc  Products  Corporation 

Oiagnosic  P'-oducts  Corpora&on  ..„ 

Diagnostic  Products  Corporation 

Diagrxjslic  Products  Corporation   „  . .. 

Diagnostic  Products  Corporation  _ _ 

Diagrx»<c  Products  Carporanon 

Diagnostic  Products  Corporatwn 

Oia^xislic  Products  Corporation 

Diagnostic  Products  Corporation   

Diagrxwfc  Products  Corporation  

DiagrKJSHc  Products  Corporation 
Diagnosac  Products  Corporation 
Diagnostic  Products  Corporation 
\>agnoB*c  Products  Corporation 
DiagrxwtK  Produces  CorporatKxi 
Diagnostic  Products  Corporation 

DiagrxjsHc  Products  Corporation     

Diagnostic  P-^jducis  Corporation 
Diagnostic  Products  Corporation 
Diagrxwtlc  Products  Corporation 
Diagnostic  Products  Corporation 
Diagnostic  Products  Corporation 
Diagnostic  Products  Corjioration  


125-1  Bartntmte  isotope  Cat  Ho  TBA2.  TBAVZ „. 

l25-t  Benzolyecgonine  isotope  Cat  Ho  TCN2.  TCNYJ 

125-1  aenroylecoonine  i»ob>pe  (DAj  Cat  No.  CN02.  YCNOa—,.. 
125-1  Fantanyl  Hotope  Cat-  Mo  TfN2 

125-1  MeAadone  isotope  Cat  No  TMD2 

125-1  Methaguatone  isotope  Cat  No  TMQ2_.™ 
125-1  Morphine  IsoKlPe  Cat  No  TVPJ.  TMPY2-,. 

^^S~^  PGP  tsotope  Cat  No   TPC2,  TPCy2 

125-1  Ser\jm  Morphine  isotope  Cat.  No  TSM2._ 
125-J  THC  Isotope'  Cat  No   TWD2,  VTHD2  .. 


Amphetamine  CaWxBlor?  B-F  Cat  No  AP04-8 .     

Amphetamne  Controls  Cat  No  WCOl   5AC02 

Amphetamine  tsotooe  Cat  No  AP02.  5AP02.  VAP02 

Ampr^etamK^  Pelerence  Preparation  Cat  No.  5YAP7— _ 

Barbrturste  Calibrators  B-O  Cat  No.  SAC4~9 

Barbiturste  Pefererxie  Preparations.  Cat  No  5V8A5.-..--__ 
Benzoytecgonne  CaMxatori  (CAO  B-F  Cat  No  COC4-e  _ 


■ne  Calibrators  <DAj  B-F   Cat  No  CN04-8.. 

Ber«oy1ecgonff>e  Cahbratori  fOAj  Cat  No  CNC4-8  -_ 

Bertroyecgonme  Reference  Preparation  (DA)  Cat  No.  SYGNS... 

Benzoyiecgonww  Fieterence  (*'eparation  Cat  No  5VCWS ■... 

C-Termmai  PTh  Antiserum  Cat  No.  PCPi 


Polypropylene  Val:  3  ml.„ 

PtasK  Vial:  SO  ml 

Vial   15  ml   

Vtat  15  ml 

Vtal:  10  ml 

ViafcSparWI 

Platea:  12  per  Ut„ 
KitSvialsperkt.. 


w*20nl 

VW:  20  nH 

VWKSmI 

BoMrflOffll.. 
Vial:  30  ml 


Vi*  110  ml.  550  frt 

Vial:  too  frt.  550  ml ..„ 

Vtal:  10  ml,  100  ml,  67S  ni^. 

VW:  500  rN 

Vlit  WO  ml 

Witt  100  ml 


Vlar.  110  ml.  SSOml.- 
Vtai:  110  ml.  550  ml... 

Wat  110  ml 


Viel:  20  ml.  1 10  mi.  550  ml... 

Viah  3  5  ml 

Viat  100  ml 


VW:  20  ml.  100  ml.  SSO  ml... 

VW:  120  ml 

VW:  33  ml 

VW  120  mt 

VW  33  ml 

VW  35  frt 

VW:  3,5  ml 

VW  120  mi 

VW  120  ml 

VW  10  ml 


03/29/BS 

(n/29/« 

03/29/86 
03/29/85 
03/2S/eS 
03/29/aS 
03/29/aS 
03/29/85 
03/29/65 
03/29/85 


01/20/86 
10/22/86 
10/22/B5 

i2/i«/e6 

12/16/86 
10/22/86 
10/22/85 
05/22/85 
12/16/ra 
01/19/87 
09/16/86 
01/19/87 
01/19/87 
09/16/86 
01/19/87 
03/24/79 
03/24/79 
03/24/79 
04/17/79 
04/17/79 
08/26/79 


03/07/88 

03/07/85 
02/27/84 
06/31/67 
01/06/88 


03/01/88 
03/01/88 
03/01/86 
03/01/88 
03/01/88 
03/01/88 
03/01/88 
03/01/88 
03/01/86 
03/01/88 
03/01/88 
03/01/B8 
03/01/86 
03/01/86 
03/01/88 
03/01/68 
03/01/88 
03/01/88 
03/01/88 
03/01/88 
03/01/88 
03/01/68 


Exempt  Chemical  Preparations — Contintjed 


Manufacturer  or  supplier 


D-agncstic  Products  Corporation 
Diagnostic  Products  Corporation 

r>'agno5tic  Products  Corporation 

[^hagrwsuc  Products  Corporation 
DiagrKistic  Products  Corporation 
Diagnostic  Products  Corporation 
Diagnostic  Products  Corporation 

Diagnostic  Products  Corporation 
Diagnostic  PrcxJucts  Corporation 
Diagnostic  PrtxJucts  Corporation 

Diagnostic  Producls  Corporanor. 
Diagnostic  Products  C-orporation 

Di<igr.ostic  Products  Corporation 
CfNagrK-stic  Products  Corporaron 
'Jiagr>ost'c  Products  Corporation 

Didg-'x?5''C  Products  Corporation 
DiagfX)SliC  Pr-iducls  Corporaljon 
Diagnost)c  P'oducls  Corporation 

Diagnostic  Products  Corporation 
Diagnostic  Products  Corporation . 

Oiagr>ostic  Products  Corporation 

Diagnostic  Producls  Corporation 


Product  name/descnpoon 


Diagnostic 
Diagnostic 
Dtagnostic 
OiaQnoslic 
DIaQnoMic 
Diaonostic 
OtagnoMic 
DWQnoetic 


Products 
PnxJucts 
Products 
Products 
Products 
Producls 
Products 
Producls 


Corporation 

Corporation 

Corporation 

Corporation 

Corporation 

Corporation  . 

Corporation 

Corporation 


Diagnoslic  Products  Corporation 


Diagnostic 
Diagnostic 
diaonoMc 
OagnosXc 
Diagnostic 
DiagnoBtic 
Diagnostic 

DiBfflOBtiC 

Dl^nosttc 

Oiagnosbc 
Diagnostic 

Diagnoste: 

Diagnostic 
DiagrKisiic 
Diagnostic 
Diagnosiic 
Oiagmstic 
Diagnostic 
Diagnosbc 
Diagnostic 


PnjdocU 
Products 
Products 

Products 
Products 
Products 
Products 
Products 
Products 
Products 
Producls 
Products 
Prcxtuc's 
Products 
Products 
Products 
Products 
Pnxlucts 
Products 
Products 


Corporation,.. 
Corporation... 
Corporation 
Corporation 
Cortxxation 
Corporation  , 
Corixwalion .. 
Corixxation ... 
Corporation,. 
Corporation  . 
Corporation.. 
Corporation .. 
Corpora  tjor 
Corporation 
Corporation 
Corporation  . 
Corixxation. 
Corporation  . 
Corporation 
Coqxiration  _. 


Canine  T3  Isotope  Cat  No  TC32  

Coal  A-Coont  Bamnuraies  m  unne  Cat  No  TkBAi  TKBA5 

CoatACounl  Bartxturates  'Dualftat/ve  Determtfiation  In  Urine:  Cat 
No  TKBAV 

Coat-A-Count  Canine  T.1  Cat  No  TKC31,  TKC35 „ 

,  Coat-A-Count  Cocame  Metaboiite  Cat  No  TKCN1.  TKCN5 

Coai-A-Count  Fentanyl  Cat  No  TKFN1    „ 

-Coal  A-Coum  MetatKiliie  'Oualiiatrve  Determmantt  In  Urine:  Cat.  Na 
TkCNv 

Coat-A-Count  Methadone  Cat  No  TKMD1     „. 

Coat-A-Count  Metnapuaion*  Cat  No  TkmQi ,„ 

Coat-A-Courrt  Mryprnne  Qual'talve  Delerrrwations  Wi  Urine  Cat  No. 
TKMPV 
'  Coat-A-Count  Morpnme  Cat  No  TKMPi.  TKMP5.  TKMPX 

Coai-A<^nt  Opiates  Screen  Quairtat/ve  Detemwnalions  In  unne 
Cat  No  TKOSV 

Coal  A<x>unt  Opiates  Screen:  Cat  No  TK0S1.TKOS5 

CoaiAO>jnt  PCP  (PhencydldH^J  In  Unne  Cat  NO,  TKCYt 

CoatA-Coonl    PCP    (Phencydrtne)    Oaulrtaiwe    Deterrrnnations    in 
i       Unne  Cat-  No   TkPCV 

I  Coat-A-Count  Seoim  Morprnne  Cat  No  TKSMl     

I  Donkey  AntiGoai  Gamma  Globuhn  (PTH-UtVa).  Cat  Mo.  PTDG 

,  Double  Antibody  Ampr>etam'rw  Oualitat-ve  Delorminalions  In  Unr>e 
i       Cat  Nc   KAPO- 

:  Double  Antibody  Arnphelamine  Cat  No  KAPDl.  KAPD5 

,1  Ooutiie  AJititJOdy   GanriabinoidS  (THC)   In  Unne    Cat   No.   KThDI. 
I       KTH05 

.;  Double  Antitxxty  Cannabmovls  (THC)  Ouaniiiatrve  Determinaiions  In 
I      unne  Cat  No  kthdy 

Double   Antibody   Cocaine   Metabolite  OuaMatwe  Determination   In 
1       unne  Gal  No   hCND' 

I  Double  Antibody  Cocaine  Weiabonie  Cat  No  KCND1.  KCND5 

I  Double  Antibody  PTH-C  KPCDt.  KPC02     ™. 

.;  Double  Antibocty  PTM-M  Cat  No  KPMD1    

-I  Double  Ani.bodv  uifa-PTH  Cat  No  KPTD1.  KPTD2 

.|  Fentanyl  Calibrators.  Cat  No.  FNC4-9 - --- 

j  Goat  Anb-Rabbrt  Gamma  Globulln/4ib  PEG  Sakno.  Cat  Na  SN6 

-I  Low  and  High  Barbrtjrate  Unnary  Controls  Cat  No  5BC01.  5BC02.. 

Low  and   High   Benzoytecgonme  Unnary  Controls  (DA):  Cat   No. 
6C001   5C002.  CNC02.  CN003 

Low    and    Higfi    CannabmoKJ   Unnary   Controls:   Cat    No.    5TC01, 
5TC02 

Low  and  High  Worpbtne  Unnary  C^trois  Cat  No  SMCOi,  5MG02  . 

Low  arid  High  Opiate  Urmary  Controte  Cat  No.  SOCOi,  50C02 

Low  and  High  PCP  Unnary  Controls  Cat  No.  5PC01,  5PC02 

Methapuatone  CaHbcBiorB:  Cat  No  MOC4-e 

Mid-Molecule  Pm /^nbsenjm  Cat  No  PMDl 

Morphine  CaGbrators:  Cat  No  MPC4~( 


Fonn  ol  product 


Vial  120  ml 

Kit  100  tests.  500  lasts 

Kit  2500  tests — — 

Kit  TOO  tests.  500  tests 

Kit  100  tests,  500  tests 

Kit  100  lasts 

Kit  2500  lasts ,  ,  „ 


Kit  100  tests  . 
Kit  100  tests  -. 
Kit  25O0  tests. 


Kit  100  tests.  500  ti 
Kit  2500  tests   


Kit   100  tests  500  tests... 

Kit  100  tests    .- „ 

Kit  2500  tesU 


Vial:  10  rm.. 
Kit.  2500  tests .. 


Kit  100  lesu,  500  tests 
Kit  too  tests,  500  tests... 


Morphine  Reference  Prepwabon  Cat  No.  SVMPY7 .. 
Opiale  CaHmors:  Cat  No  OSC4-8  . 


Opiale*  Reference  Preparation:  Cat  No  SYO&7._ 

PCP  CaNbralors  Cat  No  PCCA-a 

PCP  Reference  Preparation  Cat  No  5YPC8.^— 

PTH  tC-Termtiiai)  isotope  Cat  No  PC02 

PTH  (Ultra)  Antiserum  Cat  No  PT01 

PTH  (Utti-a)  Isotope  Cat  No  PTD2 

PTH-M  t&otope  Cat  No  PMD2  . 


..\  Serum  Morphine  Calibrators  Cat  No  SMC4-8-. 


..1  Senjm  Morphme  Controto  Cat  No  SMC02.  SMC03... 
'  THC  Calibrators  B-F  Cat  No  TH04-8- 


Diamedlx  Corporation 

OmnedK  Corporation 

Onmacfci  Corporation 

K  Corporation     ... 

ic  Corporation  

t  Corporation  

DiemedDi  Corporation  ... 
Diamecto  Corpora^on 


Duo  Research,  tnc 


Duo  Research,  inc 

Duo  Research.  Inc.^. 
Duo  Researctv  Inc — 


THC  Reference  Preparation  Cat  No.  5YTH7™ 
TnKxJottiyronine  (T3J  Isotope  Cat  Uq.  TT32 — 


Bartxlal  Acetate  Buffer.  Powder  709-317.. 


CEP  Ptale-Amebasis  Testing  40  Test  No  730-274 — 

CEP  VI  No  709-339 -.- 

Counlereiectrophoresis  (CEP)  Plates  to  TnchWMis  Testing... 


EDTA  (0  014MVGVB  Buffer.  753-034  „ 
EDTA  (0  01MH3VB  Bufler.  753-031  — . 
GVB(3  +  )  Butter  753-037  . 


Gluoose-GVB  1  Buffer.  753-036.., 


Kit  2500  tests  

Kit  100  tests.  500  tests-. 
Kit  70  tests.  140  tests..... 

Kit.  70  tests 

Kit  70  tests.  140  lasts™ 

Vial:  35  ml .„-^ 

Vial-  110  mL  320  ml 

Viat  100  ml....—...™™..- 


Viat  S.Sml.  100  ml... 


Vtal  too  ml „. 

Vial:  100  ml 

Vial.  100  ml 

VW  100  ml 

VW3.5ml »„ 

VW:  lOrrt ™. 

VW:  3.5  ml.  10  nl- 

VW  120  ml 

VW33ml 

VW:  120  ml..... 
VW:  33  ml — 
VW:  tao  ml— 
VW  10  ml™. 

VWSmi 

VWSml 


VW  10  ml- 
VW33ml. 


VM:33ml.„ 
VWa3ml... 


Padtage  20  envelopes— 10.65  g.  per 
arweiope 

Plate:  aOmm  x  SOmm  K  2.5mm 

Plate-  40mm  K  SOmm  x  2  5mm  

Ptasbc    plates     40mm    k    eomm    x 
2  5mm 

Bottle:  5  ml 

BoMe:  5  ml 


i:  50  nH ... 
rSOml.. 


Onig  Testing  Assessment  Program  QuaWy  Control  Samples Kit  25bot0es...- 

Omg  Testing  Assessment  Program— Quality  Control  Sample J  Bottle  65  ml 

Drag  Testing  Assessment  Program— QuaSty  Control  Sample  Kit  Kit  5-65  mi  botUes-. 


03/01/88 
03/01 ^86 

03/01 /ee 

03/01/88 
03/01/86 
03/01/88 
03/01/68 

03/01/88 

03/01/68 
03/01/86 

03/01/86 
03/01/68 

03/01/86 
03/01/88 
03/01 /88 

03/01/88 
03/01/88 
03/01/88 

03/01 /B8 
03/01/66 


03/01/96 

03/01/68 
03/01/68 
03/01/88 
03/01/68 

03/01 /ae 

03/01/88 
03/01/68 
03/01/86 

03/01 /88 

03/01/86 
03/01/88 
03/01/68 
03/01/86 
03/01/88 
03/01/88 
03/01/68 
03/01/68 
03/01/68 
03/01/88 
03/01/88 
03/01/88 
03/01/88 
03/01/88 
03/01 /6S 
03/01 /88 
03/01 /B8 
03/01/86 
03/01/88 
03/01/88 


06/09/73 
08/09/73 
06/ 16/75 

08/00^73 
06/09/73 
08/09/73 
08/09/73 


12/26/86 
02/27/86 
02/27/86 
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Exempt  Chemical  Preparations — Cortmued 


Marufacluraf  cr  suociltfr 


Product  name/d«8cnpaon 


Incorpofatad 

t  i    ijPort  3e  Nemours  i  'Co 

LTKW 

PC-rated 

E  i   auPort  He  Nerxxrfs  &  Co, 

Incor 

Oorated 

E  1    duPort  -Je  Nemcxirs  &  Co- 

Incor- 

poratad 

E  i    auPont  tje  Nerxxjrs  4  Co 

incof- 

Dorated 

E  1    duPort  1e  Nemours  &  Co. 

vrcor 

wxaied 

E  i   aoPont  3e  Semours  &  Co 

■ncof- 

poraled 

E  1    auPon)  3e  Nernours  i  Co 

lr>cor- 

pofated 

E  I    tJuPont  3e  ^iemoijrs  &  Co 

incor 

Doratad 

E  1    duPont  3e  NemoofS  &  Go, 

ITKOr- 

porated 

E  i    duPort  de  ^*erT>ours  A  Co 

Incor- 

poraled 

E  1   duPor-T  de  Nerxjuf^  i  Co 

locor 

porated 

E  i  duPom  de  ^*e^xxJrs  A  Co. 

Incor- 

porated 

E  I   duPooT  de  Nefixxjfs  4  Co 

IfKor- 

porated 

E-i    duPont  ae  Kervours  4  Co 

Incor- 

porated 

E  1    duPont  de  Nenoura  4  'CC' 

'fKor- 

Derated 

E  t   duPont  de  ^*efwxir3  4  Go 

kyxjr- 

porated- 

E  1    duPortt  de  Nefnours  A  Co 

tryror- 

porated- 

E  1  duPort  de  ^ef^our?  A  Co 

locor- 

DOralod 

iryxx- 

porated 

incoC' 

porated 

E  1   duPom  de  ^emou^^  4  Go 

incor 

porated. 

E  !   duPoot  de  Nemours  4  Co 

Ifxror- 

porated 

E  1   duPont  de  l^emoura  4  Co 

\ncoi- 

E  1    *jPor>1  3e  iSter-wurs  4  Co 

hxor- 

porated 

E  i    duPofrt  de  Vsmoura  4  Co 

'•XXJr- 

porated 

E  1  duPooi  de  Nemours  4  Co 

tncor- 

porated- 

E  1   tJuPoni  de  Nemours  4  Co 

Incor- 

porated 

incor- 

porated 

E  1,  duPorf  de  f'iemours  4  Co 

tncor- 

porated- 

E  I.  duPonl  de  Nenxjurs  A  Co 

tncor- 

porated. 

E  1    duPonI  Oe  Nemours  A  Co 

:ncof- 

Doraied- 

E  1    duPont  de  Nernours  4  Co 

Incor- 

poraied. 

E.l.  duPort  de  Nenxxjrs  4  Co. 

tncor- 

poraled 

E.t   duPort  de  Nemours  4  Co. 

incor- 

poraiad. 

E  .    duPoni  de  NerrxxjTS  4  Co 

irKor- 

porated. 

E  1   duPori  de  Nemours  4  Co. 

incor- 

poraled 

E.l   duPor^i  de  Nemours  4  Co. 

tncor- 

porated. 

E,l.  duPont  de  Nemours  4  Co 

Incor- 

porated 

(1)  PREP  Sample  Prepefaaon  and  A/iaiys«  k-i  

12)  PREP  Sunar^  ^nternaJ  Starwlard  and  LiguK]  Orowwlography  Vai 
I       Ifier 

I  (2a»  PREP  bqud  Chro*naK)gracftv  Venfter __.__ 

(2b)  PPEP  3utf©f.' interna)  StarxJard  ^ , 

13)  PREP  .Calibrators 


Oa)  PREP  Caitbri tor— Level  i 

(3b)  PREP  Caiibrator— Leve(  2 

Oc>  PREP  Cafltraiw^— tevei  3 

I  Od)  PREP  Cadbrator— Lew*  4     __.. 

I  (4)  PREP  Cor*oB 

I4a)  PREP  Cortirot— Low  Le«( 

I4b)  PREP  Coniro*~High  Lev«t._.„™ 

OuPont  DruQ  Calibrators— Levels  1  through  S  » 

'  DuPont  PTienobartirtai  Assay 

DuPon!  U  Amp  Enzyme  PacK  fJetnQorH       ,  ... 

OuPort  U  Barfc  E^jyme  Pac*  fleeqeir      _, 

DuPont  ij  Benz  Enzyme  Pac*  Reager^      

DuPom  U  COC  Enzyme  Paci«  ReagerM 

DuPont  U  OP'  E-izvme  PacK  Reagent      .,„_„„ 
DuPort  U  THC  Enryme  ^^acn  Reagi^rt    , 


DuPort  Unrie  Drugs-ot  Apiise  Calibrator  (Lev«ls  0. 1,  2)» 
DuPort  LJfaie  Or\jQ»-o»- Abuse  Controf         


DuPorA  aca  Barbmjrate  Screen  AnafyocaJ  Test  Pack-. 

!  DuPort  aca  Ba/txturate  Screen/ Ber^odtazepfne  Screen  Caftiralor.. 
DuPom  aca  Benzodiazepme  Screen  Anatjrbcal  Teat  Pack-— 

P^er<)bsrtj«tB(  Cattbrator —  Level  1 

P*v->obart3itW  'C«t*raior —  Level  2 ,-.,„.. 

P^enobartjrtal  Caribrgtor —  Level  a  

P^ierx)bart)rtaJ  Canbrator —  Lev«l  *  - 

P^enoOart3rta^  Calibrator —  Level  5 


T>iyranir>e  (T'j)  UDlahe  FteKlim)  Reagert  CartrtdBa~ 

Onf>e  Ampfietamine  {U  Amp)  '''est  Pack 

Unne  Sarbrturaie  fU  Barb)  Test  Pack 

;  Unne  Benzodiazepine  (U  Bern)  Test  Pftc*t .,...■., 

I  Urme  CannabmoKl  (U  THQ  Test  Pack 

[  Unne  Cocaina  fU  COQ  Test  Pack 


I  Urme  Opwle  (U  OPI)  Test  Pack .. 
aca  PwNO  Anafyticai  Test  Pac*_ 


Form  of  product 


KK  corna»r»ng  fotlowtnf 

B(W  cornamng  foftoieinQ: ... 
VW-  tOmld  vwl/box) 


Vial:  100  mi  (3  waK/boiO- 


BoK containtng  toWowtng:, 
Vlah  10  ml  (l  vial/box) 


\Aa^  lOrrtf  (1  vm/box)... 

ytat  I0mt  (1  vnl/boi()„ 


Vtal-  to  m*  (1  viai.'boit)~ 


Box  coma«rwig  toUowmg: 

Vta*:  to  ml  (2  vWs/box] _„„. 

Vtal:  10  ml(2  viah/box)  _ „_ 

VW;  6  ml  (1  vM  artd  2  vtals/box).. 
Viatt  ml 


BoQia:  1  flar_ 
BoMa:  1  ttar_ 
BoWe:  1  Rer... 
BotOa:  1  «er„ 


Bok:6  VlalB.  emtVU- 
VWieml 


Pl8s8cPacfccZStaat8._ 
e  Vtaia:  3  ft* 


PtasHc  Packs:  25  tesls~ 


VW:6ml(i  vial/box) 

VIat6frt(i  viai/bot) „ 

Vlat  e  ml  (1  vtai/box) 

VW:  6  ml  (1  vtal/box) 

Sflad  6  m/  (1  vui'hn*)   


tUc  contair>er  2  3  ml  (20  « 

Gartort  50  testa. „ 

Carton  50  tests. 

Cailoa  50  tests 

Carton  50  tests ™™_„ 

Carton:  50  tests.     ™™„ 

Canon  50  tests. 


Canon:  40  tests  packs.. 


09^25/78 
09/25/78 
09/25 /7B 
09/25/78 
09/25/78 
09/2S/7S 
09/25/78 
09/25/78 
09/25/78 
09/25/78 
09/25/78 
00/25/78 
04/04/86 
10/13/88 
10/19/87 
10/19/87 
10/19/87 
10/19/87 
08/28/87 
01/04/88 
07/27/87 
08/03/87 
12/23/84 
02/23/84 
02/23/84 
04/02/86 
04/02/86 
04/02/86 
04A)2/86 
04/02/06 
04/28/86 
08/27/87 
06/27/87 
06/27/87 
11/00/87 
08/27/87 
07/08/87 
08/251/77 
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Manufacturer  or  supplier 


E  I  duPont  d«i  Nemours  4  Co,,  Incor- 
porated 

EX  duPont  de  Hemoura  A  Co^  Inc, 

Medtcal  ProducU 


A  Cc  ,  Inc., 

4  Co,.  Inc  , 
4  Co.tnc , 

4  Co..  Inc.. 

&  Ca.  Inc.. 

&  Co..  Inc.. 

A  Co..  Inc.. 

4  Co.  Inc.. 

4  Co..  Inc.. 

8  Co.  Inc.. 

A  Co..  Inc., 

A  Co.,  Inc., 

4  Co,  Inc.. 

4  Co..  Inc.. 

4  Co..  Inc., 


r  1    duPoni  de  Nemours 

Medtcai  P'rwiucts 
C  I    duPont  d«  Nemours 

Medtcai  Products 
f  1    duPonl  de   Nemours 

Wedical  Products 
I"  I    duPont  de  NerTKKffs 

Medtcai  P'oducts 
'".  I    iduPont  Oe  Nemours 

Medtcai  Products 
F  '    duPopt  de  Ner»>oofS 

Medical  Products 
'-  I    duPont  de  Nerriours 

Med>ca)  P'cxJijcts 
F  t    duPonI  de  Nerxxji^ 

Wedicai  pT-f>3ijcts 
t_  :    duPont  oe  Nemours 

Medical  products 
'  I     djPont   Op   Nemours 

M«dicai  Products 
r  I    duPoni  de  Nemou-*s 

MediCill  Products 
E  ;    duPort  de  Nemou'S 

Medical  P'ooucts 
r  i    duPoot  de  Nemours 

Medical  Products 
E  1    duPort  de  Nemours 

Medtcai  Products 
t  I    duPont  de  Nemours 

Medical  Products 

EM  OtagnostK  Systema,  lr»c 

tM  Dtagnosiic  Sysi&rris.  '<rv: 

^.U  D(aflrK>slic  Systefis,  inc  . 

flM  Diagnostic  Systens,  ifx: 

Eastnun  Kodak  Company 

t  Astman  KodaK  Company  

tastman  Kodak  Company 

tdstman  KoOati  Company  

Electro-Nucleonkrt  Laboratorlea, 
Incorporated 

f -ectro-Nucteonics     Laboralorws.    In- 
corporated 

Endocrine  Uetaboltc  Center 

LrKtocnrie  Metabolic  Center       .  . 
ErxJocffne  Metabolic  Center 
Endocrine  Metabolic  Center 
Endocnrw  Metabolic  Center 
EfMtocnne  Metaboic  Center     

Errvtronmental  Dtsgnostica,  IrK 

E  fivrorwTwntal  Diagnostics,  IrK 

E  fvwonmenta!  Diagnostics,  Inc 

Eovvoomonta)  Diagnostics,  lr>c.... 

Fisher  Sclenttftc 

F\shef  Scientific .™„.~ 

Fisher  Sctentific   — — — .- 


Product  nartte/descnpaon 


)  Tt^yrorww  Uptake  Analytical  Test  Pack. 


S-Cyctohexeny)-3.S.-Dimetrtyt  barbnutic  Acid  OM(G)).  Catalog  No. 

NET -426- 
AceUldtfryde  (1.2-14C)  as  ParaWehyde.  Catalog  No.  NEC-iSS 


Cocaine.  Levo-tBenzoyfl  [3  4-3H(N)]  Catalog  No.  NET-610_ 

Diazepam  [Mett)yf-3H]  Catatog  No  NET-564..™-™™ 
Dftrydromorphtne  t7.8-3H(N)] 


I  milk- 


Dlbydromorprwte[N'Methyt-3HI  NET-6S8... 

Runitrazapam  [Methyt-3H]  NET  567 

tSO  CN-Metttyt-3HJ  Nrr-63a -.. 

Maztfvioi  (4--3K)  Catalog  No.NET-816-, 


Cottier- Vial    250  mtcrocunes 

cur>e,  arxJ  5  miJiicunes 
Pyre>  Glass  Breaksea'  "^ube   250  m- 

crocortes,  1  milltcune 
Combt-Viat    100  mtcrocuries.  250  mi- 

croctnes 
Combi-Vtal  0  2M  rr>.Hcun©8.  t  0  rwft- 

cune. 
Combt-Viat    250  rmcrocunes.   i   milft- 

cune- 
Comt»-Vtat  0.250  mdhcunes.  t  0  mdh- 

cune. 
Corate-Vial  0.250  mUicunes,  1  0  m«Hi- 

cune 
Combi-Vial  0  250  mOlicunes.  i  0  mdli- 

cune 
Comb^Vial  0,250  millicunes,  t  0  mAi- 

curte  I 

Combi-Vtal.    0  0250    rrwiUcjnes,    0,25 

mriiicunes.  l  0  rnilitcuries  ' 

Combt-Viai  0,250  mmicunes.  i  0  mill>- 

curw 
Comb^Viaf  0250  mtUicunes,  10  m*. 

cune. 
Coa<»-Vial:  0.250  miUtcunes.  1  0  m*- 

ewe. 
Combt-Vial:  0  250  rniQicune.  t.O  miK- 

OFie. 
Comt>Vi*    250  mcfocunea,  1  milh- 

cune  arid  5  mUttcunes 


EMDS  AnijeptleptK:  Drug  Gairbratof  Hem  Nc  67630' 95 !  Bote  3  Vtats.  5  mf  eacn 

EMDS  Test  Packs,  Pi^eoobarbital  (PHENOl  Item  No  67677/95 J  Carton  48  Tew  Packs 

Eas>1esl  P'ieiobat)na   Attsay  'lerr- No  67534/93 Ojvene   i  8  mM*0  cuvettes/ carton).. 


Methylenettoxymethamphetamina.  (■i')3.4-[N-metrivl-3H]  NET  957.. 
Metbylpbenidate    -  /-  trKeo(me1l*yI-3HlNET-e67 

Morphine  [N.methyl-3H]  Nrr-653 


N-mZTfwer^l     CycioneJtyt]  3.4.pHiendne     (Piperidyl-3,4-3H>N€T- 

886 
Pher>cyciidir>e  (Pipendyt  3.4-3mN)],  Catalog  No.NET-630 


d-Amphetamine  Sulfate  (3H(G1),  Catalog  No   NET-140... 


Fonn  of  product 


Ptasttc  Pacii  ^  test- 


Date  d< 
appbcatfor*' 


Kodah  EKTACMEM  Specialty  Caltbralor„ 
Kodak  EKTACHEM  SpeciafTy  Control  l__ 
Kodak  EMaC^m  Specialty  Control  II 


VIRGO  IPA  hnmuno-Pfeciprtation  Assay  tor  PnenobartMiai 


0  1  %  Lysoryrne-Barbfta)  Butler.  0.06M .. 

1  %  Lysojvme^arbitat  Buftw.  O.OSM  — 
Bart)rtai  Butter  C  05M _______ 

BartjitaJ  Butler.  0  1M _■■■■_ 

Tracer  I>iuent .. „ 


EZ'Screen  Cannabtrx^Kl  Enzyme  Con|ugate.„ 


Fi.sfwr  Scientific,,. 

Fisher  Sc»entttic,.. 
E:sr>er  Scientitic,,. 
Pisfter  Scertrdc . .. 
Fistwr  Sctentitic- 

Fisfier  Scientjfic-.. 

Trsber  Scientific  . 


EZ-Screen  Cann8btf>o*d  Krt  Catatog  No  216-2BP.., 
EZ  Screer   Gannab-notd  Positve  Comrol 


EleciroptKX-etic  Buffer  No    i  pH  8  60.  k>n«  Strength  0,05.  Catalog 

No,  E-i 
Electropboretic  Bu«er  No.  2.  pH  8.60.  Ionic  Strengm  0.075.  Cat^og 

No  E-2 
ILTest  Phenobarbrtal — — 


IL-Tesi  Prwnobartirtal  Conjugate.  Reagent  Z~ 

Owrens  Venanal  Butler.  CS1094-34 

Owren  i  veronal  Butler  CS10S4-38 


VM:  3  ml 

Glass  Vial  6  ml.. 


Glass  Bottle  2  bier 
Glass  Bottte  2  hter 


Ptasnc  Bottle  3000  ml .._ 

Plastic  Bottle  3OO0  ml 

Glass  Bottte  l  or  2  iiter,„ 


Ampule:  1  r 
Kit:  ItesL.. 
Ampide:  1  r 


Packet  12.14  g.. 
Pac*t^  I8i6g  . 


Kit   conta>r>s  2  plastic  contaners  at 

reagent  2 
pias&c  Container  16  ml 

,  Vial   10  ml        

Viat  25  mi 


S*jfart>em    Abnormal   Oitcal   Chemist)>   Control   Serum   (Human)  [  Vtal:  5  ml.  10  crt- 

Unassayed  No  2Am 
SeraChem    Abnormal   Citmcal   Cr>emistry  Control  Serum  (Human)      Vtal  5  ml ~ 

Assayed  No  2?05 
SeraChem  CUrwcat  Chemistry  Control  Senjm  (Bovine).  Unassayed     Viai  5  ml.  iO  mi_ 

LmreilNo-SnO  ■ 


01/04/77 
01/04/77 
01/04/77 
09/06/79 
01/04/77 
02/29/80 
04/29/87 
11/06/79 
05/17/84 
06/25/75 
06.'n/84 
02  ■29:80 
06M1W 
08/06/79 
01/04/77 


06/11/86 
09/09/86 
06/11/66 

09/13/65 
09/13  65 
11/10/87 


05/28/87 
05/28/87 
05/28/87 
05/28/87 
05/28/87 


02  .'03  67 
02/03'87 
02/03' 8" 


10/27/72 

10/27/72 

03/15'8e 

03'15'8e 
08/16  B6 
06/18/86 
04/16/82 

04/16/82 

04/16  62 
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ManutacUxer  or  supfXier 


ProtJuci  narT>e/tJe9cnption 


pIS^e^  Scientific 

^isf^or  SoGntific „ 

Ptsnef  Scientific 

^isf^«f  Soencfic , 

Fis^e^  SaentFfic .,,... 

Fisner  Scientific ,  , 

Pssher  Scientific _._„_.___. 

Fisher  Scieniitk: __™-. 

Fisher  Scieotjfk: .„., , 

Fisner  Sctentitic -.„___„ 

Fisnor  Scientific , 

Fisner  Scientific 

Fisher  Soentiftc 

Fisher  Saentrfic        

Flow  Laboratorttt 

Flow  Latxxatones 

Flow  Ladoratones   

GIBCO  LabontortM 

GiBCO  taooraiones      


Form  ot  product 


SeraOem  Clinical  Chemistr>  Control  Serum  (Bovine).  Uoassayed     Vial:  5  mL  10  rrt 

Level  II  No.  31 1 1 
SeraChem  Hormai  Otncsi  Chemis&v  Control  Sorum  (Human).  As-     Vial-  5  ml 

sayedNo2907 
SeraChem  htonnai  Omical  Chemetiv  Corflrol  Senjm  (Human),  Unas-     Via^  5  ml   10  ml 

sayed  No  2908 

TDM  Cal 

TDM  Gal  (B-F) 


Thera  Chem  TDC  Therapeutic  Omg  Controte.  Low  and  Hkih  Lsuvts. 
2840-58 


Kit  7  Viale... 
VWs:5ml... 
Kit  6  vials  .. 


(  ThoraChem-PVjs   TDC    Therapeutc   Drug   Controls,    Trvcevel    No   i  tCjt  9  vwls 
2845-94 


Therapeutic  Drug  Control,  Htgn  Level  IN.  No  2848-31  .. 

T>ierapeutic  Drug  Control.  High  Level,  2842-31    

j  TherapeolK  Drug  Control,  Low  Level  i.  No  2646-31  _,. 
j  Therapeutic  Drug  Control,  Low  Level,  2841-31 


Therapeutic  Drug  Control,  Mid-Range  Level  It.  No.  2647-31. 

J  Unne  Chemistry  Control  (Human)  Level  (I.  No  2935-W 

J  Unr>e  Toxicology  Conuoi  No  2950-6' 


GIBCO  LaOoratooes  _ 
GlBCO  LaOoralones  . 


GIBCO  Laboraiooes 

GiBCO  LaPoratones 

0«man  SdancM,  bic 

Geiman  Soences.  Inc     

Getman  Sciences,  ing    , ,..,,. 

Geiman  Scierx»s.  Inc    

Geimar  ScierKes,  (nc ..—_ 

Gumm  Ch«(n.  Co. 

Gumm  Chem.  Co      . 

Gumm  Chem  Co     „. 

Hacti  ChenWcaf  Ca 

Hach  Chemical  Co 


Helena 
Helena 
Helena 
Helerw 
Helena 
Helena 
Meters 
Helena 
Helena 
Helena 
Helena 


Vtat  5ml.... 
Viat5ml.._ 
Vial:  5  ml  „_ 
..  ViASml.„ 
Vial:  5  ml— 
Vial:  25  ml.. 
VM:2Sml.. 


DGV  No.  28-010 „ „. 

Human  "O"  DGV  (Oeartroso  Gelatin  Veronal  Butter)  No.  28-Oeo~„." 


Complement  Fixation  Butter  SoMwn.  pH  7  3-7  4    NOC  OnfltlS- 

0247-1 
Complement    Foanon    Butter    Solution.    pH    7  3-7  4    NDC   OneiS- 

0247-2 
Oextrose-GetatirvVeronal  BuHer  SohitKy  NOC  No  8 15-0566-1   and 

No  815-0566-2 

Eleclropnoresa  Buffer  Solution.  pH  8  6.  NOC  011815-0245-t j  Bottte:  l  bter 

l-EP  Buffer  Solution  pH  a  2  N(X  01 '815-0246-1 „ ,  Bottle:  t  Mer 


Bottle  1  lrtef._. 
BotDe  500  ml  _ 


Bottte  100  and  500  mU 


Helena 
Helena 
Helena 
Heler^a 

Helena 
Helena 
Helena 


Helena 
welena 


HeJ«r^a 
Helena 


LaPoratones 
LaPoratones  . 
LflOoratones 
Laboratories  . 
LaPoratones. 
LaPoratones  . 
Laboratories 
Laboraiones 
Laboratories  . 
LaPoratones 
Laboratories  - 
Laboratories  .. 
Laboratories  .. 
Laboratories  .. 
Laboratories  -. 
LaPoratones 

Laboratones   . 

LaPoratones  ., 

LaPoratones 

Laboratones 

Laboratories 

LaPoratones 

LaPoratones 
Latxxaiones    . 
LaPoratones 
Laboratories 

LaPoratones  .. 
LaPoratones   . 


Oug  Control  Set  No  51911 _„ 

>ug  Standard  Set  No  51910 

Hi-Ptwre  Butter 

High  RasokJtton  BuflerTna  Barbrtal  Buffer  No  51 104„ 


Set  3  viata  of  50  ml  each  ,. 
.  Sat  3  vials  ot  2  ml  eacn .... 

GISM  Vi*  16  9. 

VUlOdr _™ 


Niflow  inrtiat  Addrtive     

Ntflow  Mamter^ace  Additiv«„ 


pH  8.3  Buffer  Powder  Puiows^  No  896-98 .. 


CK-LD  Buffer  Catalog  No  5808  __-™__________ 

Electra  8l  Buffer.  Catalog  No  5016 

Electra  82  Buffer  ,  Catalog  No,  5017 

Eiectra  HR  Butter,  Catalog  No  5805 , 

HDL  Electrophorewa  Bufi»  

isoamylase  Cathode  Buffer    -™_„_ 

isoamylase  Kit  Catalog  No  5925 

REPCK  l»o(orms-15  ~ 

REP  CK  laoforma-15  Krt:  Cat  No.  3061 ZI 

REP  CK-12  

REP  GK-12  Isoenzyme  Kit  Cat  No.  3o7i 

REP  CK-30    

REP  CK-30  Isoenzyme  Krt "_ ^ 

REPCK-6      

REP  CK-6  Isoenzyme  Kit  Cat  Na  3072 

REPLD „.__^ 

HEP  LD-12  Isoenzyme  Kit  Cat  No.  3078 

REP  LD-30  Isoenzyme  Kit  Cat  No.  3075 ,„ 

REP  LD-6  Isoenzyme  Kit  Cat  No  3077 

Super  Z-12XHDL  Cholesterol  Suppty  Krt  Catatog  Na  647oi™ 

Tttan  Gel  High  Resolution  Protein  Buffer ^ _.„.. 

T<tan  Gel  Htgli  Resolution  Protein  Kit  Calatog  Na  3040 

T^n  Get  High  Resdulior  P'otein  Ptam     ...  

Titan  Gel  IFE  Buffer 

rian  Gel  IFE  Plate  „ .....\,,_ .,""""".... 

Trtan  Gel  trrvnuno  ^rx  Ki\  Calatog  No,  30dg .„ 

Titar  Gel  Iso  Dot  LDH  Buffer      —————__.._ 

Titan  Gel  ISO  Dot  LDH  Isoenzyme  Plate , 


Druma;  5  Gallons  _ 
Onims:  SGaHons  . 


PWow  t  g  each 


Packet  18  332  8-,  10  pacfcets/box  .. 

I  Packet  12  14  g.  io  packets/  bo»,.,. 
Packet  18  2  g   10  packets/  box 
Packet  18  1  9  to  packets,  bon 
Packet  36  g 

,  Packet  9  7g       „., 

I  Kit  2  Packets  Cathode  Butler  ..„„.... 

I  Plate:  5  8*  K  5  5* 

1  Kit  10  plate* 

Plate  5  8*  X  ii6' „ 

Kft   10  plates __ 

.  Plate  5  8-  X  5^* 

I  Kit  10  plates.. 


!  Plate  5  8-  x  1.25*, 
I  Kit  10  plates.. 


Plates:  5  8-  x  54-.  5J>'  X  2.18". 

X  1  25V 

Kit  10  plates 

Kit  10  plates .„ 

Krt:  10  plates „....„ 

Krt:  3  Packages  butler  36  g 

Packet:  25  9  9   

.  Kit    to    Plates   (90mm 

I      Packages  Butler 

I  Plate  OOmm  x  7Smm)._ 

;  Packet  25  9  g    

Plate  (90mm  x  75mm)... 

-Krt    to   Plates   (90mni 
Packets  IFE  BuHer 
Packet   19  6  g 

.  Plate:  (90fTim  «  '5mm).„ 


X  75mm>.  2 


X  7Snvn),  2 


Date  of 
application 


04/16/82 

04/16/82 

11/26/86 
11/26/86 
01/12/84 

03/19/86 

03/19/86 
01/12/84 
03/19/86 
01/12/84 
03/19/86 
04/06/78 
04/06/78 


04/16/73 

10/14/76 


01/28/74 

04/09/77 

07/06/73 

01/28/74 
01/28/74 


04/06/72 
04/08/72 
02/11/82 
12/22/71 


00/30/85 
00/30/66 


03/26/86 
12/28/73 
12/28/73 
12. 28^73 
12,18.85 
12/18/85 
01/24/86 
03/09/68 
03/09/88 
03/09/88 
03/08/88 
03/00/86 
03/09/80 
03/09/88 
03/09/08 
03/09/88 

03/09/88 
03/00/88 
03/00/86 
01/24/88 
04/12/63 
03/03/86 

03/03/86 
12/18/86 
03/05/86 

01/24/86 

01/07/86 
12/18/85 
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Exempt  Chemical  Preparations — Continued 


Manufacturer  or  supplier 


Helena  Latxy  atones 


Helena 
Helena 


Helena 
Hetena 
Helena 

Metena 
Helena 
Helena 


Laboratones 
Latxxatones 
Laboratories 
Laboratories 
LaPoratones 
LabOfaicxTes 
Laboratories 
Laboratories 
Laboratories . 


Helena  Latxxatones 
Helena  Laboratories .. 

Hetena  Laboratories  . 
Hetena  Laboraiones  . 
Heter^a  Laboratories-. 

He*ena  Laboratories.. 
Heler\a  Laboratories.. 
Helena  uatxya  tones .. 

Hbiena  Laboratories 
'■leiema  Laboratones 


leiefia  Lrt>?rat(x»es  ™. 

-te*era  LaDO'al'^nes     .„ 

•laifcrfia  .jUwai'Does    ™. 

MislenB  Latxxatones    _ 

Helena  LaPoratones .-„ 

Helena  Laboratories  

ICL  Scientific 

ICU  Sc«o«fic — 

ICL  Scienlilic 

ICL  Soeni*c  — ,  , 
ICL  Scientific 


Product  namc/descnplkyi 


Form  o(  product 


Ttavi  Gel  LD  Buffer 

THan  Gel  ID  Isoenzyme  Oiuent 

THan  Gel  LDH  Isoenzyme  Buffer 

TMan  Gei  LOH  Isoenzyme  Plate ™__™_— . 

Titan  Gel  LOH  taoanzyme  Reapanl  .„» .-..., 

Titan  Gal  Lipoprotein  Buffer „ 

Titan  Gel  Lipoprotein  Kit  Catatog  No.  3045 — 
Trtan  Gel  Lipoprotein  Plate  .. 


Kit    10    Platee    {90mm    x    75nvn).1 

Packet  Iso  Dot  LOH  Bufler. 
Packet  21  5  g ™. 


Titan  Gel  Mjtt>~Sioi  Lipo^l7  Kit  Catalog  No.  3095... 


Trtan  Gel  Multi-Slot  Lipo-17  Plate —.... 

TBan  Gel  Multi-Slot  SP-17  Kit  Calatog  No.  3091  - 


Trtan  Gel  Muiti-SkH  SP- 1 7  Plate .._... 
TMan  Gel  Serum  Protein  Buffer  . 


Titan  Gel  Senjm  Protein  Kn  Calatog  No.  3041  _ 
Tilan  Get  Serum  Protein  Plalo— 


Trtan  Ge<  Silver  Stain  Buffer .. 

Titan  Gel  Silver  Stam  Krt  Catatog  No.  3035 .. 


Packet  22  7  g 

Plate:  (90mm  x  75mm)  .■■—..■— 

Vial;  2  mi.  10  wiafe/box 

Packet  17.3  g.... 

Krt  1  Packet  Buffer 

Plate  (90  X  75  rami ..._ _ 

Kit.    10    piaies    (61    x    143   mm) 

packet  txjfler  (21.6  g). 

Plale  (81  X  143  mmj -„w_-™ 

KrtL    10    plates    (81    X    143   mm) 

packet  bufler  (29  1  g). 

Ptata  81  X  143  mm 

Packet  29 1  g  -. 


Krt:    10   Plates  (dOmm   x  75mRi). 
Packet  Bufler, 

Plate;  (90mm  i  7Smm).... 

Packet  25  9  g  , 


Trtan  Gel  Stiver  Sta»n  Plate „ — 

Trtan  Gel-PC  LDH  tsoenzvme  Krt  Catalog  No,  3053 


TAw)  Gel-PC  LDH  Isoenzyme  PUde... 

Titan  til  Aoa*  Catatog  No  5023 

Trtan  (V  IE  fate  (large' — _— . — 

Titan  IV  IE  t^ate  (sr^llj 

Titan  IV  IE  Plate  K.i     _™ 


10   Plates   (90mm  x  75mm),  2 

Packets  Bufler. 
J  Plate  (90mm  i  75mm)... 
KpI     10    Plates    (90mm 
Packet    LDH    Buffer, 
fleapen! 

Piate  (90mm  I  ""Srnm} 

.   t^acket  5  g  i5  Psckats/bOx) 
Pacxaoe  pixtes  3  tiy  4  vl... 


7Smm).   1 
Box   LOH 


Titan  IV  IE  Plate  Kil 


Pacxage  plates  i  d>  3  la _. 

Kit  10  large  (3  by  4  in^  IE  Plates.  1 

bonBl  BuHer 
tot  12  smaH  (t  by  3  >n)  lE  plates.i 

boxBi  Bufler 


ThtfBpeuac  Drug  C^omrol  I,  TDC  I  (High  Level)   ™_„-.  Glass  Vtal   10  ml 

Therapeutk:  Drug  Contfol  I,  II.  Ml.  Tn^.evel  TDC  MuHlpack-.- Glass  Vials  (12J:  10  n 

Therapeutic  Drug  Control  H,  TDC  II  (Mid-Level) - Glass  Viai  lOml... 

Therapeutic  Drug  Control  111,  TDC  III  (Low  Lewrt) 1  GtaM  V*   10  ml- 


ICN  l«crome<Me  Systems.  Inc. 


iCN 
ICN 


Miaomedic 
Mk^fomeOic 
MicromeOic 
Micromedic 
UicromedKi 
MtCTomeOic 
UicromedK: 
Micromedic 
Ujcromedic 
MicromedK: 


Svslems,  inc 

Systems,  Inc 
Systems,  inc 
Systems,  Inc  . 
Systems,  inc 
Systems.  Inc . 
Systems.  Inc  . 
Systems.  Inc 
Systems  Inc 
Systems,  Inc 


,  Immunogen  BZ-A ™._™ . 

tmmunogen  BZ-B —„..-.— 

I  Immunogen  CD-A .» -....i — —.-... 

.!  Immunogen   M-A -„ _.—....„— „._...——— m--.— 

.,  Immunogen   M-B  — -. „ -....—. — ..._._........ 

.[  Immunogen    TP-A „ „ 

,   Micromedic  Grackpol  57CO/1 251  Tracer  Solutton.« 

'  Micromeaic  Crackpot  Standards-2.  3  8  4  ,.„„__ 

Micromeotc  Morphine  1251  tracer  So'L/tion  .—„..„ 

,■  f/iCTomedic  Mofphtrv?  Siaidards  2.  3,  S  4  ...„ 


Plastic  Vial;  1 J  fill  — ™- 

Plastic  Vial.  1 .5  ml 

Plastic  Vial  1-5  ml 

Plastic  Vial  15  ml 

PiastiC  Val  1  i  rrt 

Pla&Dc  Viai   V5  ml .__ 

Piasbc  Bottle  50  mt  1000  ml... 

Plasbc  BotDe  5  ml,  100  ml 

Botte  50  ml.  1000  ml 

Bstfle   5  ml.  100  m!    -~~__ 


Industrial  Analytical  Latxiratory, 
Inc. 

iicJustnal  Anarvtica)  Laboratory,  Inc.... 
industna)  Analyljcai  Laboratory,  inc..,. 

Industrial  Optical 

irxJustnal  Optical       

Imotron  of  Oregon,  Inc. 
Innolron  d  Otigon,  inc — ™™_ 


Inootran  of  Oregon  tnc  .- 

Jansaon  Pharmacautlca.  IrK. 

janssen  Pharroaceutica,  inc 

janssen  Pharmaceutica.  trK 

janseen  Pharmaceufica.  IrK . .. 

janssen  Pharmaceutica,  Inc 

Janssen  Pharmaceutical  Inc 

Janssen  Pfiarmaceutica.  inc       

Kallestad  Dlagnosttcs 

f  aiiestad  Diagnostics    — .-~... 

Kallestad  Diagnostics   — „„-. 

Kallestad  Diagnostics  — ^ 

Kallestad  Diagnostics    .-_„,™.„ — 


1 1  -Nor -Carboxy- Delta- 9-Teliahydrocannab«nol .. 
1 1  -hydroxy-deHa-^tetrahydrocannabinol  ...__„.. 


Innofluor  PhenobarWal  Calibrators  00,  3.0.  8.0,  20.0,  40.0,  and  80.0 

*mcg/  ml 
PfWfWbartxtat  Slock  Tracer . ~~ 


3H  AHentaml        „ , — 

3H  Femanyl _ —„ 

3H  Sufenlamf 

Aitenianii  RaOioimmuni>assay  Ktt.„, 
Fcntanyi  Radioimmunoassay  KJt.... 
Sufemanii  Radtoimmunoasstv  *0l 


Barbrtal  Bu«er  90'  -.,„.,™-, 

lEP  Bufler  No  900  — . 

ImmuooeleclTOlitm  Catatog  fto  910 - 

Immunoeiectrofilms.  Catalog  No.  1013 .. 


Ampule:  1  ml„ 
Ampule:  1  ml„ 


Bottle.  Sgalkin.. 


Botlle;3ml- 
ViafcStnl — 


VWiOSmI 

Vl^  0.5  ml...... 

WflfcO.Sml — 
tat  200  tests.. 
Kit200tests„ 
rat  500  tests.. 


vat - 

Vht7D'am 

1  FBm  Sealeo  m  CanJtxjard  Contairwr, 
S^protoam  Comamer  25  film „ 


01/24/86 

11/26/86 
11/26/86 
03/07/83 
12/16/85 
01/07/86 
12/18/85 
01/24/86 
01/09/87 
01 /OS/87 

01/09/87 
01/00/87 

01/00/87 

04/12/83 
01/24/86 

12/18/85 

12/18/85 
01/24/86 

03/03/86 
01/24 '86 


12/18/85 
12/28/73 
12/28/73 
12/28/73 
12/28/73 

12/23/73 


06/14/85 
06/14/85 
08/14/85 
06/14/65 


02/25  65 
02/29  88 
02/2S  68 
02/ 29 '8a 
02/2&  86 
02/23  B8 
02/24.88 
02/24,68 
02/29/88 
02/29/88 


09/04/85 
02/18/87 


07/09/87 
09/23/B7 


02/01 /e7 
02/01 '87 
02/01/87 
05/13/85 
05/13/85 
05/13/85 


05/19/61 
12/26/78 
03/11/80 
06/22/87 
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Exempt  Chemical  Preparatiohs — Continued 


Manutacturar  or  suppfter 


Produci  name/ description 


Kaileslad  0«agfx^st)cs 

Kallestad  Diagrostrcs  .-,■.—■■-.-., 

KaJlestad  Cxagnostjcs 

Kallestad  Dtagnostics  ..„___ 
Kaileslad  OiagtxtsKs 

Lxa  in*mjfT)«nta,  kit 

J."  3  'nstruments,  inc . 


Lammon  Company 

.er-imc^  Company 

MAT  Chemk:al«,  Inc 

MAT  Chemtcals,  ifx  ____„ 


ifTWTiunoetecirophoresia  Reagent  Kit,  Catalog  No.  1012- 

CXianticoat  1251-T3  uotaKe  K(t  Catalog  No  823 

Ouanucoat  i25i-T3  Uoiake  Krt.  Calatog  No  633 „„ 

Ouanticoat  1251- '3  uptaKe  Reagent  Calaiog  No  786 

Ooanocoal  l25i-''3  UptaKe  Reagent  No  834 

Tns-Oartxtixate  Butter  pH  8.6 


Form  of  product 


E^ofonine  Standard  Sotuboo.. 


J  MAT  NiproTeq  38  AdOttve- 


M4T  C^emtcals,  Inc      .  . 

MCI  BlomedlcaJ 

MC'  3iomeaicai  , 

Halltnckrodt  tnc 
Waliincurodt  inc..... 


Mallinckrodt  iric.., 
Maltinckrodl  )nc~ 
Mallinccrodt  Inc.- 
MallincKrodl  <nc~ 
Matlinckrodl  ^nc^ 
Malitnck/odi  inc._ 
Mallinchfodt  inc._ 
Ma/iincKfodt  inc... 


I  Mil  NiproTeq  SB  Matte- Up  Additiwe-. 


lEP  Sti?*er  pH  8  2.  0  04  lorw:  Strer^g1^ 


MaJlinckfodt  <nc 


Waii'nctirrxJt  'nc.. 

Wauirc«rod1  inc» 

WailincKrodt  :nc^ 

MalliocKrodt  inc™ 

MallincHrodt  Inc.- 

Wallinckrodt  inc.. 

WalltnckroCl  'nc„ 

Waiiinckrodi  Inc 

Waiiinckfodi  Inc 

Mailinckfodl  Inc  — „-_^..-.i.,.., II. 

WailinckfodT  lnc~„ ....,...■,,.,. 

WailiiXIkfOdT  Inr    ...    , 

yaHinckro'fl  inr    .  

MaiiincKroC.  inc  ,,.,. 

yailirvciTOdT  Inc 

'/  a  1 1  mc  Kr  oci  I  no ~ „._____..^ 

'.'ailtncurodt  ifx:   

'.'3  'inckfodt  'nc  

Materials  A  Tecnnology  Sy«t*ms 

Waienais  4  Technology  Systef^s 

Materials  i  Tac^-noiogy  Syster^s 

Watenats  i  'ecrnc'C^  Systerns 
Watenais  S  Tacr^noiog-*  Systems 
Watervals  4  "^ecMnoiogy  S/srems 
Malenais  4  Tec^moiogy  Systeins 
yaienais  4  Tecmoiogy  S.sier^s 
Maiena/s  4  '^c^nc■ioqy  Srste^is 


(t)  RiA-MAT  Circulating  T3  1125  Kit.  Catalog  No.  501:. 


(2)  RIA-MAT  T3  Antisanjm.. 

(3)  RIA-MAT  T3  St^Her     

(4)  RIA-MAT  T3  Reaction  Vial  . 


(5)  RIA-MAT  T3  Standard  0  5  ng/nil„ 

(6)  RIA-MAT  T3  Standard  0  ng/ml 

(7)  HIA-MAT  T3  Standard  10  ng/ml.. 

(8)  niA-MAT  13  Standard  2.0  ng/ml  „ 

(9)  RIA-MAT  T3  Standard  6.0  ng/nri  _ 
RIA-MAT  T4  1-125  Kit 


Res-O-Mat  ETR  Soiuton... 
Res-O-Mat  E'R  SoKition... 
Res-O-Wat  T4  Solution  .,._ 
Res-O-Wat  "^4  Solution. 

SPAC  T4  RiA  Krt._ 

SPAC  T4  RIA  Krt ... 


T4  1125  Reacnofi  Soiution._ 
T4  1125  Reaction  SotuDon„. 
T4  Standard  (lOO  ug  pet)... 

T4  Standard  (10  0  ijg%)- 

T4  Standard  (2  0  ug  pet) 

Td  Standard  i2Q  ijg%|  ....„ 
T4  Standard  t20  0  ug  pct)._ 

T4  Standard  (20  0  ug%). 

T4  Standwd  (400  ug  pct)_ 
T4  Standard  (40  0  ug%).™. 

T4  Standard  (5  0  ug  pet) 

T4  Siandard  (5.0  ug%) 


5-Ettiyi.5-(l-Cart)oxy-N-PropyO  BartXturtc  Add  _ 


>Emyt-5-|i-Carboxy-N-Propyl)8art)ttunc  Acxl  BovtfW  Sarum  AKiumn 

or  Rat>Drt  Senjm  AJbumin. 
5  Ethyt  s-41  'Cart>o)cy-N-Pn3pyf)Bartiiturtc  Add  Sanstttzsd  R8C 

Bartiturate  StarxJard  _„ . 

Benzoyl  Ecgonir>o    .       

Boracy'ecgonine  Standard... 
Cartxir/Tney>yi- Morphine ,, 


MatenaJs  4  'ec^notogy 
Materials  4  Tecr^noiogv 
Walenats  4  Tecrnoiogy 
Materials  4  Tecnnciogy 

Matenais  4  "^ecnnoiog'/ 
Waierais  4  Tecinoiogy 

Medl-Ctem. 

Med'-Chem,  ir>c 


Systems 
System  s 
Systems 

Systems 

Sys'ems 
Systems ,. 

hw 


Car&OTymetrryi  Morpnme  Bovtne  Serum  Aliumin  or  RatM  Satm 

Caftx:«vrnetnytmofpn.ne  Serwilaod  RBC _ 

Ecgonine  9ovir>e  Serum  Albomm  or  Rat)M  Senxn  Aljumiru._ 

Ecgonine  Sensitized  RBC „ _„___„... 

Metnadooe  Standard      .,.,,,. 

Marpnine  Standard  

,  T'opinecartx5Jf/'ic  Aod    „ 


ii  Analysts  Sysiams,  Irw. 

Medical  Analyses  Systems,  'rv;. 
Medtcai  Analyses  Systems,  'ry; 
Medical  Analysis  Systems,  inc 


I  Bart>ituraie  Test  Set  (Sodhifn  SeootwMal  Standard  lOmg  %  w/v) 
Catalog  No  250. 


:  ACE  II  Calibrator  (or  the  DuPont  aca  Level  1  _ 
I  ACE  II  Catibralor  tor  the  CXiPont  aca  Level  2 .. 
.  ACE  II  Caiibraior  (or  the  DuPom  aca  Level  3  ^ 


Kit:  400 
Kit  too 

BottJe:  500  ml 

2  Ciasa  Botttar  110 


Packet   eacti  6  786  g.   20  packets/ 
bOL 


Cartxjy  t  Lrter_ 


Mypropyler^  Containers    5  gallons, 

G6  gaHons 
ft)*ypropviene  Contamers    5  gallons. 

55  gallons 

Padtage:  6.510  grama— _________ 


KIT  CONTAINS  THE  FOLLOWING  8 
ENTRIES;. 

VJafc  2.5  ml 

BoMa:  100  ml 


Viafc  1  ml... 


ViBfc  1.5  mi 

Vtat  1.5  ml 

Viah  1.5  ml 

Viat  1.5  ml 

Wat  ^A  ml 

KK  ComaMng:  100  Tests  mO  250 


VW:  Ii  dram  _ 

Bodto;  16  OS  and  impenal  gallon ... 

Vhl:  1.Sdtam 

BoMa:  16  oz  artd  Imperial  gallon  .„ 

Kit  50  lasts.  100  lasts 

Kit  500  teats .. 


Scrswcap  BotUr  2  ounce... 
Screwcap  Bottle:  6  ounoe._ 

Screwcap  Vial:  5  ml „ 

Screwcap  Vial:  5  ml 

Screwcap  Visl:  5  ir* , 

Screwcap  Vial:  5  ml . 

Screwcap  Vtah  5  ml 

Screwcap  VW:  5  ml ....____ 

Screwcap  Vtat:  5  ml 

Screwcap  Vial:  5  ml 

Screwcap  Vlat  5  ml 

Screwcap  Vlat  S  ml 


Screw  Cap  Vtat  8  ml... 
Vacane  Vnl:  8  ml 


Vacane  Vial:  8  ml 

Sovwcap  Vial:  10  ml _„ 

Screw  Cap  Viat  25mg  and  100  mg._ 

Screwcap  Vial:  10  irt 

Screw  Cap  Vial:  8  ml 

Vaccine  Viat  8  ml 


Vaccine  Viat  SO  ml 

Vacdne  Viai.  6  ml . 

Vaccine  Vtal:  50  ml 

Screwcap  Vial.  10  ml      ,..._._. 

Screw  Cap  Viai;  10  ml 

Screw  Cap  Vni:  8  ml.  10  ml... 


BotdK  120  ml„ 


Glass  Visl:  22  X  38mm.  5  ml. 
■8  Via)  22  X  3Smm,  5  ml 
BS  Vial.  22  X  Samm.  5  nri. 


03/10/88 

03/10/88 


01/28/74 

01/28/74 
01/28/74 
01/28/74 
01/28/74 
01/26/74 
01/28/74 
01/28/74 
01/28/74 
04/03/75 

02/17/72 
08/26/74 
02/17/72 
08/28/74 
02/01/77 
09/15/77 
02/01/77 
08/15/77 
02/01/77 
09/15/77 
02/01/77 
09/15/77 
02/01/77 
08/15/77 
02/01/77 
09/15/77 
02/01/77 
09/15/77 


05/03/73 
05/03/73 

05/03/73 
09/17/76 
04/18/74 
09/17/76 
05/03/73 
05/03/73 

05/03/73 
05/03/73 
05/03/73 
09/17/78 
07/17/73 
05/03/73 


06/07/86 
06/07/66 
06/07/86 
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Exempt  Chemical  Preparations— Continued 


Manuiacturer  or  suppher 


MedicaJ  Analysis  Systerns.  Inc... 


Medical 
Medical 
Mf*i>cal 
Medical 
M6<iicai 
Medical 
W6H3-:ai 


AnaNsis 
Analysis 
Analysis 
Analysis 

Anafysis 
Analysis 

Analysis 


Systems.  Inc... 
Syslorns,  Inc.. 
Systems,  Irw,. 

Systems,  Inc  - 
Systems,  Inc.. 
Systems,  trw.^ 
Systems,  tnc.- 


Product  name/descnption 


Heloy  Labs,  Inc. 


Me*oy  Labs,  Inc . ....__-.- -__ 

Meioy  Lata,  inc __....______ 

Micromedic  Syetema 

Micromedic  Systems        .  — ..... 

Micromodic  Systems         

Micromedic  Systems     

MK^romedtc  Systems 

Wi.:3Dmedtc  Systems 

Micomedtc  Systems     „.„ 


Micfomedtc  Systems 
MiCTomedtc  Systems... 


MicromedfC  Systems.. 
Micromedic  Systems 


uu«s  Laborstortes,  bie. 
i  Latxxatones,  Inc — _ 


Miles 

Miles 


LatKyatones.  Inc.. 
Laboraiones.  Irw.. 


Miles  Lfltxwatones.  IrK _ 

Mites  LaDcatones   inc    

Mrles  Latxxatones.  inc    

Wiles  Latxyatones,  inc    _ 

Miles  Laboralones.  irv;  ,_ 

Miles  Latxyatones  Irx:    _ 

Miles  Latxyatones.  inc      

M'*es  Laboralones.  irK 

Mtles  Laboralones.  inc  

Miles  Laboratories   Inc 

Miles  Latxxatones.  inc — 

Miles  Labcatooes.  Inc  — 

Miles  ^atxyatoHGs.  Inc — 

MonoMnd,lne. 

MonotMnd.  Inc _. 

Monot>ind,  Inc __._____— 

M'jnoOirx],  IfK _.—... 

MonobirxJ.  Inc .  n  n 

MonotxrxJ,  Inc  . 
MonotwxJ,  Inc  .. 
Monotynd.  IrK... 
MonooirHl.  IrK..- 
Mi>oot)ind,  Inc.. 
Mooobma.  IfK... 


Wonobtfy],  IrK  . 


Monotynd.  IrK  — -___ - _ 

Monobmd,  Inc  

Monoclonal  Antibodies,  tnc 


Monoclonal  AnltfxxJies   IfK    

Monoclonal  Aitibooies  inc 

Monoctonai  Antibodies  IrK 

Northrop  Services.  Inc 
Northrop  Services    i'-'.; 

Nuclear  Diagnostics,  Inc. 

Njcleaf  Diagnostics  Inc  -.- 

Nuicleaf  DiagrKistics.  inc  — ___ 

Nixlear  Oagnostics  mc... 

Njjclear  Diagrvaslics  Inc . 

Njciear  Diagnostics,  IfK 

Ni>,lear  Diagnostics,  tnc __™ 


ChemTrak  uquk)  Unassayed  - ______ 

Chemts^  Control  Assayed.  Level  1,  2,  ft  3_ 

Chemistry  Cormoi.  Levei  i,  2.  4  3 ,     , 

UquKt  Unr>e  Calibrator  Level  1  and  2 ■ 

LKMd  Unr»e  Control  Level  1 

TO  Control  Level  i _ 

TO  Control  (.evei  2 , 

TO  Control  Level  3 _- 


Counlerelectrophoresis  Plates.  G-301 .. 
lmn*jrKie*ectropfK>fesr8  Plates,  G-201  _ 


Mtcromedic  Neo'^alaJ  T4  i?5i  Tracer  Sokjlion-. 


MicromedK  Neor^tai  T4  Elution  SokHlon.. 
Neonatal  '«  '251  Tracer  Solution.. 
Neor^tai  T4  Butler  Solution  .._„, — 
T3  RiA  1251  Tracer  Solution -™__ 
T3  RiA  Bu«er  SolutKyi  ™. 


T3  Uptake  i25i  Tracer  Solution... 
T3  Uptake  Butter  Solution  „ 


T4  RlA  1251  Tracer  Solution... 
T4  RiA  BuHer  Solution „. 


Form  ot  product 


VM  I5ml_ 
VW:  I5ffll_ 
Vttf:  IS  tT4... 
Vial:5Rri_-. 
ViahSfrl__. 
Viat:  5  ml  _. 
ViifcSfnI.. 
VMl:5irt_ 


Plates  10  delerminabons .. 
Plates:  6/unr 


Naigene  Bottle  4  oz— 
Nalgerw  Bottle  2  oz... 

Viai,  30  ml _„ 

Bottle  6  ounce 

Vial  30  ml 


High  Densny  PolyM>ylene  Bottle:  8 

OUTKe 

Vial  30  ml 


High  DensiVf  Potyethylene  Bottle:  8 

OUTKe 

Vial  30  ml    

High  Density   Po>yett^yione   Bottle;  8 

ounce 


Arm's  P^enotja^tai  Assay    Krt  Contains   P^ertobartyia)  StandartJs, 

10  20   40,4  &3mcg.''  r*il 

Ames  PVienoOarMtal  Controls  i5'ncg/  ml,  30mcg/  nH,  50mcg/  ml 

Chnina  T  3  Uptake  Test  Kit  Contains:  (1)1251  T-3  Uptake  Reagent 

A  .;2)  Separating  Reagent 

Clinistat  Calibrator  Nos   i  and  2 - - __ 

Chntsia!  Cor'tro*  B.C. C  and  E _ 

Seralute  Total  T-4  (R.A)  i25i  Reagent  Ktt.  No.  3304.  Ho.  3305 

Serafyzer  ABiS  Drug  Assay  Control ^.- 

Seralv7er  ARIS  Drug  Assav  High  Calibrator 

Seralyzer  ARfS  Drug  Assay  Low  Calityator  — ,....— — , ..n 

Seralyzer  ARiS  P^eoyicxr  Reagent  Stnps    „. „„___ — — ■_i 

T-4  Ba"er  

TDA  Onjss-ReactTvrty  Cocktails  .- - — _~ - 

TEK-CMEk  Speaai  Unr»e  Control  (supplemdntaD 

Tetratuie - - ~— 

Thyroluie  1125.  Reagent  Kit.  No,  5250 

Thyroiute  Ii25,  Reagent  Krt.  No.  5252 


TriKxJottTyro™'^  RaOK)immuf>oassay  Test  System  ~ 

Monobind  T3  AntJlxxJy  Reagent    ____.„. 

MorK*»rxJ  T3  Tracer  Reagerrt „_„„■__....__ 

Morxjbtnd  T4  Antibody  Reagent — 

MoTKbirx]  T4  Tracer  Reagent     __■_ 

MorK*tnd  TSM  Antrtwdv  Reagctnl    , 

MorX)t)ind  TSH  Norv- Specific  Butler  .   ■._- „_.___ 

Monobif>d  TSH  Precipitating  Reagent 

Monobind  TSM  Tracer  Reagert _ 

T3  Adsorpent  Reagent     


T3  Uptake  Tracer  Reagent — — 

TSH  RadKummurxjassay  Tesl  System ___ 

Thyroxirw  Radioimmurx>assay  Test  System  _ 


Test  Kit  (or  Cocaine  Metabolites  «  Urtne_ 
Test  Krt  lor  Opiates  m  Unr»e ^  .- 


Test  Kit  tor  Tetrahydrocannabirwl  (THC)  in  UrinB^_ 


Chloral  Hydrate 


SPtNStP- TBG  Reagent  CatakK)  No  17100 

TETRIA  P  EG.  Annsetum  C:atatog  No.  16100A... 

TETRIA  P  EG  Reagent  Catatog  No  ifiiOO 

TETRIA  PEG  Reagent  Catalofl  No.  16100H 

TRIA-PEG  Anuseojm  Catalog  No.  12100A_ 
TRIA-P  E  G  Reagent  Catalog  No  1210(m — 


Vial:  6.1  ml 

200  ml  Botttes .. 


Vial-  1  ml 

Vial:  1  ml 

Krt:  20  cokimns.  100  columns-. 
Viat  1  ml 


Vial  0  5  m( „ 

Via(  0  5  ml         

Bottke  ComarnH^  25  and  50  Strips  .. 

Glass  Screwtop  Viak  %  Ounce 

Glass  Vial   l  ml 

Vial.  25  ml 

BotOe.  4.9  g. 

Kit  20  columns  _ 
Kit100coMnns_ 


Kit  100  tests , 

Test  Tube  w/Cap:  70  ml 

wneaton  Giass  Container  55  ml 

Tesi  "'jtw  i*'Cap  'C  mi  ,.„.. 

Wneato^  Giass  GontaHier  55  ml 

Test  Tjt>e  w  Oap   10  5  ml 

Wneaio-i  Glass   l  05  ml 

Plastic  Gontai.'>ef  iw/Cap:  105  ml 

Wbeai^ri  G.ass  Container  10  5  ml 

Giass   Bortie    nO  ml.  50  ml  Plastic 

BC'ttie   26C  ml 
Giass  Bottle    55  nH.  30  ml  Plastic 

Bottle.  125  mL 

Kit  100  Tests 

Krt:  too  Tests 


Oste  of 
appkcation 


Klt50li 
KitSOti 
KitSOti 


Fo^rtyopyiene  Bonte  i05  ml  „ 

Polypropylene  Bottle  55  ml — 

Potypropytene  Bottle  105  mi.- 

Polypropylene  Bottle  55  ml 

Polypropytene  Borne  55  ml — 

Polypropylene  Bome  55  ml — 


04/30/85 
04/30*85 
04/30/65 
04/03/87 
04/03/67 
10/08/86 
10/08/86 
10/08/86 


09/05/73 
09/05/73 


06/25/87 

06/25/87 
05/21/80 
05/21 /80 
12/14/76 
12/14/76 

12/14/76 
12/14/76 

12/14/76 

12/14/76 


06/21/80 

11/10/78 

12/19/80 
12/19/80 
03/28/77 
01/17/64 
01/17/64 
01/17/64 
05/2866 
03/28/77 
02/01/83 
05/01/70 
07/29/70 
12/02/74 
12/02/74 

11/08/77 
11/08/77 

11/08/77 
11/08/77 
11/08/77 
11/06/77 
11/08/77 
11/06/77 
11/06/77 
05/15/78 

05/15/78 

11/06/77 

11/08/77 


10/17/86 
10/17/66 
10/17/86 


12/15/77 
03/10/76 
07/06/77 
03/10/76 
03/10/78 
03/10/78 
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Exempt  Chemical  Preparations — Continued 


Manufacluw  or  suppAer 


Product  name/ description 


Compound  N  SctuTWft  - 


OUI  International  Corporillcn 

OMI  !^lenatlor^aJ  Cofporatwo 

Orqanon  TeknNia  Corp.  f 

Or^aror  Tetinka  Corp  .-..- ASSURE.  Laves    1  il 

Oganor  'eknika  Corp ,  Bov«e  QAS  OmicaJ  Study- 

Oganor  'etimVa  Corp I  LJOt^yTonlne  T3  l25t  ______ 


Cganon 
Organon 
Oganor 
Organon 

Organon 
Organon 
Organor> 
<D"3ancn 
'>gancn 
Organon 
Organon 
O'ganor 


Te«niiia  Corp... 
TekrMka  Corp... 
Tettnika  Gofp._ 
Tetinika  Corp— 
Teknika  Corp.„ 
'eknAa  Corp._ 
'eKmka  Corp-. 
"""ekntlm  Corp._ 
"eknika  Corp_ 
^etinika  Corp- 
"''eKnika  Corp™ 
'e<cnika  Corp.. 


Lxjthyronine  T3  1251  ._ „ 

,  MtcJwesi.  ;iiino«s/Ne*«  jersey  Quairty  Control  Program.  Lavel  t  A  U 

1  Owren  s  Verrsnal  BoHer  tor  Fl9RK>J1K ™__.. „ 

,  PACP  i  4  *(  

PROFILE  Ariucorvuisant  Levot»  I  A  II ™.. ™__„ 

Plate<in    .,  .  .  _.™™. 

'  Ptatettn  Ptus  ActJvalor ,, 

PmWe  Genera*  Soi .,. 

P^jfile  Genera(-Level9 


ta  t) 


O^idiiTy  Assurarv:e  Senjm  Level  I... 
,  Quality  Assurance  Serum  Level  II_ 
i  Rwssell's  Viper  Venom  Reagent.™ 


Cr-ganon  'gtiiika  'Corp,„ 
Organon  *9K-i*a  Corp._ 
>4anon  Tekn*a  'Corp„ 

Organon  TeKnil^a  Corp  .„ 


Stmotasnn     

SimDlaSWvA    

I  '^  ■251  ReagenU 


O'ganon 
Organon 

Organon 
Organon 
Organon 

Organon 


Te<(n*a  Corp.„ 
TekrAa  Corp_ 
Te^nika  Corp... 
Teknjka  Co*p_ 
■^eKntka  Cofp_ 
Tefnika  Corp.„ 


Ortho  OlagrKMtlc  Sytterttt.  Inc. 

Ortho  DegrxTstic  Systems,  (nc 
Ortho  DwgnosiJC  Systems,  mc 
Ortho  DiagrKisIx;  Systems,  Irx: 

OnfK)  Diegncstic  Systems.  fr»c  

Pacifk:  HemoMa^ls 

Pacrfic  H*emostasi3 

Pacrfk:  Hemostasis     

Pacific  Memosiasrt __________ 


T-4  An&sorum  (rabbrt) .. 


TETRA-TAB-RlA  T4  DtagrxMOc  K* 

TCTRA-TUBE  RIA  T4  Diagrtos«c  WU 
TGTRSet __  


TRt-TAB  T3  Uptake  Dtagryjstic  Kit._ 

TB)-TA8  T'i  Uptake  DwgnosDC  KK „ 

Unassayed  Ihef^isiry  Semr"  Control,  Levels  I  &  ll„ 


'  Actrvsted  ThromOoFAX  ^*^   721000       „ 

Ortho  Actrvated  ptt  Reagent  

Ortfto  Plasma  Coagulation  Control  Level  l._ 
Ortfio  P'sisma  CcagulaDcn  Control  Le^el  fl- 


BajtytaJ  Buttered  SaHne... 
Bartwtat  Buffered  Sa(tr>e  <* 
Dfluting  Fluid. „ 


Immurx3  T3  Kit  (i)  L  TnK>dotr^onine  1251  (2)  tst  Antiserurn  (3)  2nd 

Antjsarum  HI  Oiiuent  (5i  StaryJards. 
immurxvDiQOwn  Krt  Conlair^ng    {ij  Ogoxm  1251  (2)  ist  Andsarum 

(3)  2nd  Antiserum  (4)  Oiuent 

lmmurK>-Estno*  1251  K.±  2nd  Antiserum 

Immuno-Estnol  Krt  (1)  Estnol  3H  RiA  (2)  Estrtol  3H  Recovery  (3)  1st 

Antiserum  |4|  2nd  Antiserjm  (5)  Oluent  (6)  Butler  (7)  Stand»ds, 


Fomi  of  product 


I  Oum   55  geAon._ 


6  Mria/Mt  (to  mi/wrt 

Rourx)    Amber    Bottte     IS 


Boston  Round  Amoer  Bottte,  4  ounce 

Vtat  10  frt.  10  tfials/ktt _„_ 

BoUb.  37  ml. ^ 

Mt  30  vtalS/U 

VJati  10  nH 

vm  7:3  04 _„__ _„. 

VW:  7  J  a* 

KX  Ctg:  6  visfs        

Mat^  5  mi  

W*  16.5  ml,  6  y(als/WL 

Vmk  18  5  ml,  8  viais/krt. 

Vwl-    7  3    mi    containir>g    48    mg   o( 

powder 

VW:  4.7  ml.  7  3  mL  and  16  5  ml __ 

Vial-  7  3  ml  

BoMon  Rourxf  Sotue  2  ounce,  an^>er 

bottle.  7  dr 
Boston  RourvJ  Bottle   4  ourvre   deaf 

bottle,  7dr 

Kit  40  tests.  200  tests 

Kit  100  tests.  5O0  tests. „ 

Package;  4  Tests  per  set 

Wt  200  Tests 

Kit  40  testa. 

Vtat  25  irt 


Gtasa  Viah  30  detsmMnaOon  size,  100. 

Glass  Vtat  5  frt 

Glass  Viat  5  rtH 


VW  tOOfrt- 

VW:  90  ml 

VW:  20114  __. 


lrrimuno-T4  Kit.  M )  T*iyTO<Jne  1251  [2) 
run  (4)  Diluent  (5*  Standaris. 


ist  Antiserum  (3)  2nd  Anttte- 


Pantex 


lmmurK>-Testostefor>e  V5i  Krt  (1)  Teslosteror»e  1251  t2]  1st  Antise- 

rum  (3)  2na  Antiserum  (4]  Oiluent  (5)  Slanderda. 
T3  Uptake  Kit  L-Tnwdottiyronmo  1251 ™„ 


PerldivElinar  Corporation 

Pertun-Elmer  CorporaOon   , 

PerMrvEimer  Corporation  _.  .  . 

Perluo-Elmer  Corporation 

PerlurvElmer  Corporation 

PerlurvElmer  Corporation 

PerVin-Eimer  Corporation 

PrlTKetoo  Separatlor^  lr»c. 

Pnnceton  Separauons,  inc    . 

Pnnceton  Separatxsns,  inc 

Pnncoton  Separatxyw.  Inc  _ 

Pnriceton  SeparatJor^  Inc 

Pnrx»ton  SeparaOor^  Inc 

Princeton  Separafions,  ItK 


Ampnelamine  Poianiatior  Ptuorotrnmunoassay  Kit... 
.  BartyTurates  PoJanzatwn  FtuofO«mmunoassav  "(t  .._. 

.  Coca^w  Potartzation  Piooroimnxjrxjassay  Kit    

.  Methador>o  PWaraation  Floororrrvnunoaesay  K«  ..,„ 

MorpMne  Potanzation  Ckjor)immurx>ass«y  KB _ 

Opiates  Po'anzaton  RyoroimmurKjassay  Krt 


Panagel  i6 ..,.,,,  ,    ,,, 

.  Panagei  8  ,..____ 

I  Par%agel  ElectTTDtxrfier  ,     , 

1  Panagei  Eloclrode  Buffer _____ 

Paragel  LD  leoenzyme  Electrode  Buffer  _ 
1  Panagei  lD  isoenzyme  Slide       _. 


Kit  Containng 

10  ml  (3)  SO 

Kit  Contairwig 

20  ml  (3>  50 
Bottle:  50  ml ... 

Kit  Contairung 
rm  (3)  10  rr 
(6)  50  rrW  (7) 

Kit  Containing 
1000  ml  (2) 
ml  (5)  3  ml. 

Krt  Contamtr^ 
10  ml  (3)  50 

BotOe:  100  ml, 


Bottles:  (t)  10  ml  (Z) 
ml  (4)  5  ml  (5)  3  ml. 
Bottles:  <t)  10  ml  (2) 

ml  (4)  5  ml 


Bottles:  (1)  lOrry  (Z)S 

(4)  20  rm  (5)  100  ml 

5  ml. 

Botdea;   ^^}    100   ml, 
50  ml  (3)  100  ml  (4)  S 

Bottles:  (1)  10  ml  (2) 
rm  (4)  100  ml  (S|  5  mL 

1000  mi _™_™™ 


Kit  100lssts_ 
KR:  100  tests. 

Kit  100  laata .. 
Nt  100  laals .. 

Kit  100laaii_ 
KICIOOiMts.. 


Pouch:  1  shde 

Poucn  1  sikde 
Fber  Onxn  25  kg 
Pouch.  18  3  gms    , 
Puudi  1 1  B5  gms .. 
Poudt  1  lide 


06/?7/W3 
04  ,'28/90 
01/20-^ 

02/18/79 
04/16''ei 

05/07/eo 

03/07/80 
11.28/80 
03/13/72 
03/13/72 
02/22/B2 
02/22/a2 
08/ 17/78 
08/17/78 
07/08/74 

03/13/72 
03/13/72 
01/20/76 

01/20/76 

01/20/76 
06/03/B3 
03/13/72 
01/20/76 

02/18/79 
06/27/80 


09/21/71 
05/23/S3 

10/2S/83 
10/25/63 


05/24/64 
05/24/64 
05/24/84 


01/04/79 
01/04/79 


01/04/79 
01/04/79 


01/04/79 
01/04/79 


12/18/86 
12/18/86 
12/18/86 
12/18/86 
12/18/86 
12/16/86 


06/20/67 
06/29/67 
06/29/87 

06/29/87 
06/29/87 
06/29/87 
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Exempt  Chemical  Preparatkjns — Continued 


Manufacturer  or  suppfier 


Ouaniimetnx  . 
Ouantimetnx_ 


Ouanlifr>etrix,_ 

Ojantimetrix™ 


Quarmmetra.-, 


OuirvTac,  Inc. 

Ouif>  Tec.  Ir»c „■„ 

Ouir>-Tec,  lnc-_™-____™™ 


Ouin  Tec,  Inc 


Radian  Corporation 

RaJian  Corporation. _„„„_.„ 

Radtan  Cofpnf»tion  

Radian  Corporation  .._„____„ 
Radian  Corporation .._—__._.. 
Radian  Corporation... 
Radian  Corporation  .„ 
Radian  CorporaiKm... 
Radian  Corporation.., 
Radian  Corpcatjon... 
Radian  Corporation... 
Radian  Corpo'Hbon...^ 
Radian  Corporation..™, 
Radian  Cor&or alion ..._ 
Hadian  Corooralion.- 
Radian  Corporation.,, 
R9,l,3^i  iV.'r.v-.'.on 


Research  Tnangle  Instttuta 


R-'--.-.-.'  ■■■■  '  O.J-  insMute  . 
Research  Tnangie  institute... 
Research  Triangle  Instiiiita... 
ReMarch  Tftangia  (nslttula ... 
Research  Tnar^  Irratitute.-, 
Research  Tnangle  Institute  -. 
Research  Tnangle  Inslrtute  .. 
Research  Tnangle  institute- 
Research  Tnangle  Inslitule 


Roclw  Diagnostic  Systems,  li 
f^rjcUe  DiagrKJStic  Systems,  lf»c  .. 
Rocne  DiagrK>stic  Systems,  lr>c-.. 
R.:>ch*'  D<agr>ostic  Systems,  Inc.. 
R'jcne  Dtagrvastic  SySiems,  Inc.- 
Racf~e  Diagnostic  Sysiems,  irw... 
Rocne  Diagnostic  Systems,  IrK 
R-x;ne  Diagnostic  Systems,  inc 
Roc^ie  DiagriostK!  Syste-ns,  Inc 
Rc>cf>e  DiagrKisiK  Systems  ifK 
Rocne  Diagnostic  Si'siems  Inc 
Roc^e  Diagnostic  Systems,  IfK 
Rocne  Diagnosljc  Systems  Inc 
Bocne  Diagnostic  Systems,  IrK 
B'>:ne  Diagnoslic  Systems   IrK  .. 
Roche  Diagnostic  Systems,  Inc- 
Rcx:ne  Diagnostic  Systems.  Inc.. 
Rocrie  Diagnostic  Systems.  Inc.. 

Rocfte  Diagr*ostic  Systems.  IrK .. 
Roche  Dtagrvostic  Systems.  Inc  . 

Roche  Otagnostic  Systems.  Inc .. 


Product  rtama/descnption 


Ouantimetni    Anticonvulsant  Serum   Drug   Control,    Lx^mI    Level    n 

Control  Ho.  17-0303-2- 

OuantUDetnx    Antidepressant  Sonjm   Dn>g   Control.   Liquid   Level   I 

Control  No   i  7  .C303- 1 

Ouantinwtrw   Antioopressan!  Stinjm   Dnjg  Control.   LxjuhJ   Level   i 

Control  No    17-03C5-1 

Quantimetm    An«depressa.nt  Serum  Onjg  Control,    LiqukI    Level   II 

Control  No  17-0305-Z 
Unne  Drugs  oi  Abuse  Convol  Catalog  No.  12-2411-1 


Form  of  product 


Oun-Tec  Bnghl8r>er  402- 
Ouin-Tec  Bnghter>er  404 .. 


frAntylmorpNna-03 „ 

9<:art)Oxy-1 1-nor-OeRa-e-TatrahydrocannabtnoM)3_ 

Amphetarnine-03 

Amphetamine-OS ..■ 

Berizoytecgonine .. 


-4- 


Beruoylecgonine-OS .. 

'  Cocaine*D3 

-  1  Codeine        ~ 

Codeir»e-D3 . 

„„_„ '  Della-9-Tetrahydro-carwwbinoM33- 

„„. 1  Methamphetamir>e-DS — _™. 

'  Morphine, „ .. m 

!  Morphir>e-D3... 


'  PriencyclKJir»e-D5 

Phenot>art)rtal-06 


1 1-Nor-0-cart)oxy-<»elta-B  THC  Blood  Slandante  Kft. — 
11-Nor-9K:artmxy-defta-9  thc  Plasma  Standards  Krt.  , 

Datta-9  THC  Blood  Standards  »«._ 

Delta-S  THC  Plasma  StarKlards  WL- ... 


lodirte  Krt  tor  Rad«oimmuf>oassay  of  tl-Nor-g-cartJoxy-delta-S  THC 

in  Blood. 
Iodine  Kit  for  RadKHmrrtunoBSsay  of  1 1 -Nor-9-cart)Oxy-della-9  THC 

in  Plasma. 
Iodine  Kit  tor  Ra*>mmunoassay  of  Defla-9  TMC - 

Iodine  Kit  for  Racfeoimmunoassay  of  Oelta-9  THC  m  Blood 


Tritium  Kit  for  Radioimmunoassay  of  Dena-9  THC .. 


1251  T3  {for  T3  Uptake  Radioassay)  . 
AtMScreen  1251  Amphetamine  Reagent.. 


Abuacreen  i25l  Benzpyiecgonirie  Reagents 

Atxjscreen  1251  Methaqitaiom  ReagerU 

Abuscreen  1251  Morphme  Reagent „„. 

Abuscreen  1251  Oxazepam  Reagent 

Alxiscreen  1 251  PhencycUdine  fteageni 

Atwscreen  1251  Secotiarbital  Reagent... 


Abuscreen  1251  Tetrahydrocannabinol  Reagent  „__.—— _—.™-.. 

Abuscfeen  1 251-LSD  Reagent ™ 

Abuscreen  E'A  Ampnetamine  ..._„__„___ 

Abuscreen  ElA  Amphetamine  Conjugate  Reagenl_ ~ 

/Mxiscreen  EiA  Arnphetamirw  Negatve  Control  — _- — — . 

Atxiscreen  ElA  Amphetamuie  Positive  Calitxator .___ _,„___ — __ 

Atxiscreen  EIA  Amphetamine  Positfve  Confot _.■■——.. — 

Abuscreen  ElA  Barbiturate  Conjugate  Reagent 

Abuscreen  EIA  Bartjiiurate  Enzyrr*  immunoassay  Teat  Kit  tor  Bartii* 

turate  Metabolites 
AbtBCreen  EiA  BarbiTurate  Negatnre  Control 


Abuscreen  EIA  Barbrturate  Posrtrve  Calibrator  SO-1200  (m  incre- 

menis  of  SO)  ng/ml, 
Abiocraan  ElA  Sarbiturate  Posting  Control 


Potyelhytene  Dropper  Bsttie  IS  ml 

Potyetnyiene  Ofoppe*  Bottte  15  ml 

Po^«thylene  Dropper  Bottle   15  ml 

Polyettiytene  Dropper  Bottte  IS  ml...- 
Ofopper  Bottle  15  ml 


Drum.  55  gals  

Plasbc  Pail    5  gallons.  Plastic  Drum: 

SSgaHons 
Plastic  Pail    5  gaJlons.  Plastic  Drum: 

55  gallons 


Ampule:  2  ml.. 
Ampule:  2  ml  _ 


Ampula:2mi- 
Ampule:  2  ml.- 
AmpiM:  2  ml .,. 
Ampule:  2  ml .. 
Ampule:  2  ml .. 
AmfMir  2  rnl„ 
Ampule:  2ml.. 
Ampule:  2  ml- 
Ampule:  2  ml .. 


Ampule:  2  ml .. 
Ampule:  2  nry., 
An^iule:  2  tm  „ 
Antfiuto:  2ml.. 
Ampuir  2  ml.. 


Kit  Containing    16-21 

ml  Ampul. 
KM  Containing.  lB-21 

ml  Ampul. 
tot  Containing-  16-2 

ml  Ampul. 
KN  Cont^nng    16-2 

ml  Ampul. 
Kit  Contamng:  2&-1 

ml  Vials.  2-250  ml 
Kit  Corrtaming:  24-1 

ml  Vials.  2-250  ml 
Kil  Containing    20-1 

20  rm  Vials.  2-250 
Kfl  Contamtfig:  22-1 

20  ml  VialS.  2-250 
Kit  Cortlaining:  20-1 

20  ml  Vials,  2-250 


VW:  15  ml  . 
Vial:  30  ml.  500  ml.„ 
Vial.  30  ml.  500  ml.„ 
Vial.  30  ml.  500  ml„ 


ml  Arrxxils  1-5 
ml  Ampuls.  1-5 
ml  Ampuls,  1-5 
ml  Amouls,  1-5 
ml  Amputs.  2-20 


ml  Amputs  2-20 
Bomes 

ml  Ampules,  2- 
ml  BotOes 

ml  Ampules,  2- 
mlBotilas. 

ml  Ampules,  2- 
ml  Bottles 


Vial:  30  ml.  500  ml„ 
Vtat  30  ml.  500  iTil_ 
Vlat  30  ml.  500  ml... 
Vial:  30  ml.  500  ml.« 
Vlat  5O0  rm,  30  ml.- 
Viat  500  ml,  30  ml... 


Kit  100  h 
ViaL-30ml.. 
VW:4ml__ 
Viat  4  mi  _~ 
Vlal:4ml_„ 
Viat  30  ml  .- 


VM:4ml.- 
Viaf:4ml_. 


04/16/86 
04/16/86 
04/16/86 
04/16/86 
02/23/87 

05/11/87 
10/13/81 


12AH/67 
12/04/67 

12AM/87 
12/04/87 

12/04/87 
12/04/87 
12/04/87 
12/04/87 
03/09/88 
12/04/87 
12/04/87 
12/04/87 
03/09/88 
12/04/87 
12/04/87 
12/04/S7 


10/26/81 
10/26/81 
10/26/81 
11/02/81 
10/26/81 
10/26/81 
10/20/80 
07/10/81 
06/27/60 


07/22/61 
02/15/83 
02/15/83 
02/15/83 
02/15/83 
03/06/67 
02/15/83 
02/ 15 '85 
08/14'6' 
01/28/64 
01/18/88 
01/18/86 
01/18/86 
0l/18'88 
01/18/86 
10/02/86 
10/02/86 

04/15/87 
10/02/86 
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Exempt  Chemical  PREpARATiONS—Continued 


Manufaclurer  or  supptar 


Rocne  0«agoostK  Systems.  Inc  . 

°oc^e  DragnosOc  Svswms.  Inc.. 
^x^>e  0«agTX)stK  Systems,  i"c.. 

Cocne  Diag'XJStic  Systems,  inc 
f^oche  Diagnostic  Systems,  inc 

«ocf^  Oiagnosnc  Systems,  inc 

^ocr>e  DiagrosJic  Systems,  inc  . 

"c<r>e  ^tagnostic  Systems,  inc 

=<ocf>e  Oiagnosoc  Systems,  inc 
!^oc^e  >aQnostK  Systems,  'nc 
Soche  Diagnostic  Systems,  inc 

Rocne  Diagncs'jc  Systems,  inc 

Roche  Oiagnostic  Systems,  inc 
floctie  Dugncstic  Systems,  tnc 


Product  r^ame/descrvtton 


Aboscfeen  EiA  Canr^aOmort  Positive  Calrbralor  50-1200  (in  inoe- 

ments  of  SO)  rig  o<  THC  derivative/ m* 

Abuacrooo  EIA  Carmabinota  THC  Cooiugale  Reagent 

Abuscreer   ElA   Cannabinoids   Enzyme   immunoassay   T«rt  Kit  ttx 

Camajbmoids. 

Abuscreeo  ElA  Cannabcnotds  Negative  Control „ 

Abu9Cr«en  EIA  Cannabmoids  Posrtrve  Contro'  

ABuscreen  EiA  Cocaine  MeiaOoiile  Ber-ioyiecgornne  Cor^igaie  fl«- 

Alxiscreen  ElA  Cocaff*e  MetatxDlite  Benzoyiecgorsrw  PosrtJv«  Caft 

brator  50-'200  (in  tncrements  ot  50)  ng.'ml 
AOosooen  EIA  Cocair^  Metabolite  Enryme  immur>oas&ay  Test  Krt 

(or  3enzoyiec9onif>e 
Abuscreen  ElA  Cocaine  Metabofile  Negative  Contol. 
Abuscioen  EIA  Cocaine  Melaboftte  PosrtFve  Conttol. 
Abusaeen  ElA  Morpntr>e  Coniogate  Reagent 


Porm  of  product 


KR:  too  TmIB- 


Vlat4rTrf.. 
Vial:  4  rrW  .. 


^locbe  DwgnostK 
=*octie  Diagnostic 
i^locne  DiagrxisQC 
^oc^  Diagnostx; 
Rocne  Oiagrxjstic 
Rocfw  OagrxwtK: 
Roche  OwgrxMbc 
Rocrw  DiagnostK 
Rocbe  Ciagrxistic 
Rocne  Diagnostic 
Roche  D«agrx>stic 
Roche  Dugnostc 
Roche  Owgrostic 
Roche  dsgnostE 
Roche  Diagnosis 
Rocne  Diagnostic 
Rocht  OiagnostK 
Roche  Oagnosiic 
=^oche  Osgrx»tic 
°oche  DiagnostK; 
'^oche  Diagnostic 
"ocr>e  Diagnostic 
Roche  i>agnostK 
°oche  DiagnosK 
Rocn«  Diagnostic 
^oct>e  DiagnosQc 
Roche  D»agrx>stic 


Systems.  irK 
Systems,  inc 
Systems.  Irv: 
Syslerns.  Inc 
Systems.  Inc  . 
Systems.  Inc  .. 
Systems,  Irx. 
Systems.  irK 
Systems,  inc  .. 
Systems,  Inc.. 
Systems.  if*c 
Systems,  'nc 
Systems,  inc 
Systems.  Inc 
Systems,  Inc 
SystefTts.  tnc 
Systems,  inc  „ 
Systems,  inc.. 
Systems,  inc  .. 
Systerrw.  inc  - 
Systems,  irx:  .. 
Systems.  ir»c    . 
Systems,  inc  .. 
Systems.  !r>c    . 
Sysiems,  tnc  ^ 
Systems,  ax   - 
Systems,  tnc  -. 


Abuscreen  EIA  Morphine  Eozyme  immunoassay  Test  KU  lor  Uor- 

Q^ine  and  Morphir^e  MetaboMes 

Aouscreen  EIA  Uorphir>e  Negative  Control  

Abuscreeo  ElA  Morphw^  Posrtive  Calibrator  50-1200  (in  irwrramarrts 

of  50)  ng/mi 

,  Abuacraen  EIA  Morphine  Posrtrve  Conuol ™ 

Atxiscraer  OrvTrak  Amphetamine  . .    , _ 

Abuscreen  OvTrah  Amphetamine  Antibody  ruhiat* 

Atxaasao  OvTrati  Amcjhetamme  Control .  .      , ,,._ „ .._ 

I  Abuscreen  OrvTrak  Amphetarnne  Latex ,, ,,. .,.. 

I  Abuscreen  OrvTrak  Ampr^etamme  Negative  C 

Abuscreen  OrvTrak  BarMurate  _.„ 

Abuscreen  OrvTraM  Barbrturate  Antibody  D»luem   ,,.., 

Aliuscrean  OvTraM  BartMturate  Latex  

AOuacraen  OrvTrak  Sartirturates  Negative  <Control_„ 

Abuscreen  OrvTrak  Sart)ituratea  Posrtive  Control 

Abuscreen  OrvTrati  Canr«binoids  .  ,„ 

Abuscreen  OrvTrak  Cannabmoids  AntibocJy  Dtluent™ 
Abuscreen  OrvTrak  Cannabmoida  Negative  CorMrol-. 
Abusaeer  On-Trak  CannabirxMs  Positive  Control.— 
Abuscreen  OrvTrak  Cannabwxxds  tmC  Latex         ,,„, 

,  Abuscreen  OrvTrak  Cocatne  Uetaboaie  ._ 


,  Abuscreen  OrvTrak  Cocaine  MelaboJite  Anttoody  OrtuenI 

J,  Abuscreen  OrvTrak  Cocair^e  Metabolite  BenzoyiecgGrwi*  LoMv-. 

I  Abuscreen  OrvTrak  Cocane  MetaboWe  Negative  Contra* _. 

\  Abuscreen  On-Trsk  Cocaine  Metaboi'te  Positive  Conttd 

I  Abuscreen  OrvTrak  Morph*«  _ 

4  Abuscreen  OrvTrak  Morphine  Anubody  Diluent 

I  Abuecreen  OrvTrak  Morphine  Latex  >_ 

^  Abuscreen  OrvTrak  MorpTww  r4egatrv«  Control ..——_—_ 
^  Abuscreen  On-Trak  Morphine  Positive  CorWol 


Roche  O»agnosric  Systerrjs.  ire  -. 


Roche  DiagncsiK 
Roche  Diagnostic 
Roche  DiagrKSSttc 
Rocfw  Olsgnostx: 
Roche  Oagrxjslic 
Roche  DiagrxistK 
Roche  Diagrxjstic 
Rocne  Dtagr^ostic 
Roche  Dwgrostic 


systems,  inc  _ 
Systema.  tnc  , 
5 /Stems.  Inc 
Systems,  Inc  . 
Systems,  inc  . 
Systems,  inc  . 
Systems.  irx;_ 
Systems,  Ihc  -. 
Systems,  ihc  ., 


Kit  100  lea 

VHt4ml_. 
Vlafc30inl 
tot  100  IM 


Viet  4  mi 

Viat  4rM 

VW4mt 

fat40taslL. 

VlatJmi 

Vtafc4M 

VW:7fnl 

Wtt4iti 

K)t40(MtL. 

ViakJwt 

VU7(il 

VU4IM 

VlBt:4ffll 

Kit40lMli^ 


VI*  4  ml  ...,^ 
VHtTtrt 

iat40l8Mi» 

Vtafc  7  ml 

Vlit7Ml 

VW:4ml 

VW:4ral 

Kita:  40  tsstt- 


Roche  Dogrostic  Systents.  'nc 


Rocne  Diagncsoc  Systems,  inc 
Roche  D»grx»oc  Systems,  loc  - 
Rocne  Dttgrxisoc  Systems,  irx:  _ 
Roche  Diagnostic  SysterT>s.  inc 
Rocfte  Diagnostic  Systems,  inc  ... 


Abuscreen  Posi«ve  flel.  Control  (Banzodiazepnes)  25.  50.  75.  100 

ng/ml  or  tSO-iOOO  fm  roements  of  50)  ng/mt 
Abi^creen  PoiAv*  Re<   Control  (LSDJ  0  i,  02.  026.  OJ.  04.  0.5. 

0.6.  0.7,  0  75.  0  8    C  3.   1  0,    1 .2t.  l  5.  l  '5.  2  3,  2  5.  S  0  Of  lO  0 

ng/mi 
Abuscreen   Posibve   Reference  Control   (Amphetartwie)   100,   500. 

750.  1000.  1500  or  2000  ng/ml 
Abuscreen  PosAve  Reference  Control  (Bartxturaie)  50,   lOO.  200, 

300.  400,  500.  750.  1000.  or  2000  ngm) 
Abuscreen  Positve  Reference  Control  (Beruovtecgonine)  lOO,  150, 

200.  300.  400.  500  600.  750.  lOoo.  or  2000  -ig  ml 
Abuscreen  Posajve   RefererK:e  Control   (M«thequ«one|   100,   300. 

500.  750,  1000   or  2000  ng/ml 
AbuBcroen  Poerttve  Retererx:e  Control  (Morph«>ei  40   50    too.  (50 

200,  300,  500,  60C,  or  1000  ng;mi 
Abuscreen  Po8*ve  Reference  Control  iPhefxryi;i<(*ne|  lO,  12.5,  25. 

50.  75,  100.  200,  or  500  ng/ml 
AbusoBen  Posr»ve  Reference  Control  C-anrabmowl  20.  25,  50,  100. 

150.  200,  300.  400   or  500  og/mL 
Abuscrsen  Postfive   Reference  Controls  tor   Amche'amrw  {Smgle 

Lewel)  I 

Abuscreen  PoerVve  L'nr>e  Reference  Sid   K>a/epem  or  Desmethyi-  ) 

diazepam)  25.  50'.  75,  lOC-  ng'mi  or  iSO-^XW  (n  raaments  o*  ' 

100)  ng/ml 
Abuscreen  Poeitve  Unne  Reference  Std  (LSO)  0  t.  0  2.  0  25.  0.3, 

0-4,0-5.0-6,0  7.  G  75.  0  8.  0  9.  '■  0.  1-25.  1.5.  1  75,  2  0.  ZS.  5.01 

10  ng/m 

Abuscreen  RadiOMrimunoassay  'or  Amphetamir*? 

Abuscreen  Redttwrvnunoassay  »or  Amprwtarrwie  High  Speotioty,^ 

Abuscreen  RatAonrvnyioassay  lot  Bar«i*ates     

Alxiscreen  Radn>mmunoassav  'o«  B*?*i;'>1ia:'J0<nes  

Abuscreen  Radtotfrvnunoassay  iw  CannabirKPKJs.- 


ViafcTRtf 

Vlefc4ini 

Vtefc4ns 

VU  5rr<  100  ny.. 

ViaLSml.  100  nH.. 


\Aate6rrt.  100  ml... 
Vial  6.6  mf,  iQOfnt.^ 
>Mi  6  6  rnl.  100  rrrf... 
Viar  6.6  nH   too  ml.„ 


Wat  6.6  (M.  120  rri.^. 
Viar  66  ml.  120  ml.„ 


VW:6.6n<  100  ml  „ 
Kir  2  \ftat% 


Vtat  5  (ni  100  nrf.~ 


Vial:  5  IN.  60  rrrf.  &  100  ml.. 


(Qt  1O0  tests.  2500  lests 

Kit  100  tests.  2500  tests 

Kit  100  tests.  2500  tests  - 

Kc  10O  teats  ,^500  tests.       -. 
Kit  100  testa  2500  Testa 


08/28/86 
06/28/86 

04/15/67 
04/15/87 
05/26/66 


05/28/86 

04/15/87 
04/15/87 
05/26/86 
05/28/86 

04/15/87 
05/20/86 

04/15/87 
03/14/88 
03/14/68 
03/14/66 
03/14/88 
03/14/88 
03/14/86 
03/14/66 
03/14/88 
03/14/66 
03/14/68 
03/14/88 
03/14/86 
03/14/86 
03/14/68 
03/14/68 
03/14/66 
03/14/B8 
03/14/68 
03/14/66 
03/14/68 
03/14/68 
03/14^68 
03/14/68 
03/ 14/68 
03/14/88 
03/06/87 

01/28/86 


02/15/83 

02/15/83 
02/15/83 
02/15/83 
Oe/15/83 
02/15/83 
OS/ 20/ 84 
10/12/67 
06/26/66 

01/28/86 


02/15/83 
08/13/86 
02/15/83 
03/06/87 
06/14/61 
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Exempt  Chemic/u.  Preparations — Continued 


Manufacturer  or  supplier 


Product  name/ description 


Form  01  product 


Roche  Oiagnosttc 
Roche  D«gnosiic 
Roctw  DwgnostK: 
Rocrie  Diag^osttc 
Roche  Diagnostic 
RocT^e  Diagnostic 
Roche  Dwgrosftc 
Roche  Dwgnosnc 
Roche  DragnoslK 
Roche  Dtajnostic 
Roche  Diagnostic 
Roche  Oagnostic 
Roche  Diagnostic 
Roche  DiagrKisoc 


Systems.  Inc .. 
System*.  Inc  - 
Systems.  If»c  . 
Systems,  lr»c . 
Systems.  Inc .. 
Systems,  Inc .. 
Systems,  IrK.. 
Systems,  inc.. 
Systems,  Inc .. 
Systems,  ^nc  .. 
Systems,  Inc  , 
Systems.  lr>c ._ 
Systems,  Irw; .. 
Sys'en^s,  (rK  _ 


Abuscreen  Radkummunoassay  for  Cocaine  MeUboWa 

Abuscreen  Radioimmunoassay  <or  LSO  (Lyssf)gic  Add  Dtethytannde) 

Abus<7Pen  RadKxmmunoas^^y  to«  M^thaoualone . 

Abuscreen  Radioif"rnur>oassay  'o^  Mofphme 


Roche  Diagncstic  Systoms,  lnc_ 

Roche  DiagrKisSc  Systems,  Irtc  . 
Rocr>e  Diagnostic  Systems.  IrK .-, 
Roche  Dugnostic  Systems,  Irx:.. 
Roche  Diagrx>stic  Systems,  Inc .. 
Roche  Dtagrostic  Systems,  IrK .., 


Rocfw  Dwg'v^sttc 
Roche  Diagnostic 
Roche  Diagrxjstic 
Roctie  Diagnostic 
Rocfie  Diagncstic 
Roctie  Disgncsric 
Roche  Diagnostic 
Rocr«  Diagnostic 
Roche  Diagnostic 
Roche  Diagnostic 
Roctie  Diegr>ostK; 
Rocfw  DiagnostK 
Roct>e  Diagnostic 
Roche  Diagnostic 
Roche  DiagnosiK 
Roche  OiagnostK 
Roche  Diagnostx: 
Roche  Diag-X)*;)*: 
Roche  Diagnostic 
Roche  OagnostK 
Roche  Diagnostic 
Roche  Diagnostic 
Roche  Diagnostic 
Rrxtie  Diagnostic 
Roche  DiagnosiK: 
f^oche  Diagni^stic 
hr>ct>e  Diagnos'x 
fiof.he  Diagr-'^stc 
Roche  Difl^i^stic 
Roche  Dia.)no<,tic 
Roche  D>a^r,:.src 


Sysiems,  fhc ,. 
Systerr»s,  ifK  , 
Systems,  inc  . 
Systems.  IrK  . 
Systems,  inc  . 
Systems.  IfK  . 
SysJsms.  inc  . 
Systems.  IrK  . 
Systems.  Inc .. 
Systems.  Ihc .. 
Sysiems.  Inc  , 
Systems.  Inc.. 
Sysiems.  Inc.. 
Systems.  IrK .. 
Systems,  inc.. 
Systems,  IrK 
Srttems.  IrK  - 
Svslems,  IrK 
Srt.lems.  Itk  - 
Systems.  Inc  - 
Systems.  Inc., 
Systoms.  Inc 
SystAffis,  Inc 
Svtiems.  Inc 
Systems.  IfK  . 
Systems.  IrK 
Systems.  IrK 
Systems,  IrK- 
Syslems.  IfK 
Systems,  IrK, 
Systems.  Irtc 


Abuscreen  Radioimmurviassay  lor  Phervryclidine  (PCP)  

Abuacraan  RalererKe  Controls  for  Amphelamne  (MuMi-Leven 

Abuscreen  RalererKe  Controls  tor  Bartuturate  (Mulb-Lavef) _ 

Abuscreen  Ralarence  Controls  lor  Barbiturate  jSmgle-LaveO 

Abusoaen  RefererKo  Controls  for  Beruodiazepirtes  (Singla-Lever) 

Abuscreen  Relerance  Controls  for  Cannabmoida  rMiAM.«vaO 

Abuscreen  RefererKe  Controls  for  Canrxabmoida  (Smgie-LaveO 

Abuacraan  Refarenoe  Comrois  for  Cocame  Metabolite  (UuRi-Level)  - 
Abuscreen  Ralaranoe  Controls  for  Cocatne  Metabolite  (Single-Level} 
Abuscreen  Reference  Controls  for  LSO  (Lysergic  Acid  Oiethylarnde) 

puMli-Uvel). 
Abuaaeen  Reference  Controts  lor  LSO  (Lysergic  Acid  Diethylamide) 

(Smgte-Levea 

Abuscreen  Reference  Controls  for  Methao-iSiOf*  (S.f>sfe- Level) 

Abuscreen  HeftrerMce  Cont^o^s  for  MoT^hme  iMulthlevei)      

Abuscreen  Re<e";-nce  Controls  tor  Morphine  iSingl©-Lev*»l)       _ 

Abuscreen  R<>fe'ence  Controls  for  PhencycWine  ;PCP)  (Multi-Level)  . 
Abuscreen    Reference   Controls   lor   Ptiencydidine   (PCP)   (Stngle- 

Levei) 

Agglutei  Ampt<e\arr.,r^  Latex  Reagent 

Aggliitex  Ampheia-mne  Ppsrth*  Human  Umw  Corrtrol 

.-j  AggMEji  Amphe'.ar^ine  Test  Kit  „ 

..  Aggtuten  Baftirtji^te  Late*  Reajjent „ 

,.J  Aggtuten  Baft)»^J^a'e  Posrtn/e  Human  Ltrirte  Control _™___ 

...^  AgpiLfien  Sartxturaie  Test  Kit.- 


tot  100  Tests.  2500  Testa. 

Kit  100  tests.  2500  tests 

Kit  100  tests,  2S0O  iBBtt— 
Kit  100  teals,  2500  tests 

Kit  100  MAS.  2S00  tests_ 
Kit  3  Vials  ™ 

Kit  3  Viate 

Krt.  2  Vials 

Kit  2  VialS-™. 

Kit  3  Vials 

Krt:  2  V«l8. 

Krt:  3  Vials., 

Kit  gtftf  

Kit:  3  Vials 


Kit  2  Vials... 


Kit  2  Vials .- 

Krt:  3  Vials 

Krt:  2  Vials 

Krt;  3  Vnts 

Krt:  2  Vials 


,  Aggtjteic  Meihaquaione  Latex  Reagent 

...  Aggtutex  Methaaua^one  Positive  Human  Unne  Control- 
.    Aggmlex  Methaoua-ione  "'"est  Kit  , 
..     Apglutei  MorpTun*  Laleit  HeagerH  .. 


.  AggiLile»  Worphme  Pos^Jve  Human  Urtne  Control... 
Apgiulex  Morphine  Test  Ki! 


-  AgglJiea  Phenocl«ine  iPCP)  Test  Kit 

Aggiulex  Phervry^iOine  i.aie*  Raagent        ..     „ 

Aggtute"  Phencycuirie  -^ostLve  hK>man  U'lne  Control.- 
Amentiucr  i^torefccent  mmurKiassay^PhenobartJiial  ._- 
Antt-Tj  Reagent  i^S.  '3  :ijf  Tj  Radioimmunoassay),.- 
ArTti-T4  Reagent  ltS(  ""4  nor  T4  Radiotmmunoassayl  ... 

.  COBAS  FP  PhenoMrt«d.  Cantwalors  ...„ 
COBAS  FP  PherioOarbtUi  C^ibrators  B  through  F 

i  COBAS  "^P  Phenobartailai  Tiacor  Reapenl .. _„„ 

COBAS  yp  f^eagc.nis  icx  Pnefx*arbrtal 

COBAS  PP  TDM  a-xif-otb  ., ...■■ 

,  trnmunfTirig  P-epai^ror  N*o  1 .  2.  3,  4,  S,  6,  7,  or  8 

'  Immuncring  Pfeparaton  No  9 . 

I  tmrrtur,t7inci  Prt^paration  hio   &A , 

,  KnmurMTing  P-eparation  No  ^0      , 

ImrxinDinq  Preparation  No  tOA 


'  tmmjnnmq  Preparaliona  Ho.  iK  2A,  3A.  4A,  5A,  6A,  7A,  A  8A„ 

N5B  Reagent 


TDM  i:ofnrois.  Levels  I  through  H(„ 


Rowley  Biochemical  irutltute,  lr>c. 
Rowley  BiochemKa!  insiitjte,  irK    ..  _ 
R'SWiey  Biocf'emKal  irrsWute.  inc    ,- 
Rowtey  Bioct>efT»cai  ir>sDtu(a,  IrK 

Scherfnfl  Corp. 

Schenng  Co'p  ._ 

SeroTK)  Oiagnosttcs,  Inc. 

Serono  Diagrwstics.  inc 

Sarono  Diagnostics.  IfK _____ 

Serono  Diagncsbcs.  Inc 

Sherwood  Medical  Company 

Sherwood  Medical  Company , 

Stgma  Chemical  Co. 

Sigma  ChemKai  Co 

Sigma  Chem«cal  Co ™__ 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co _-™™ — 

Sigma  Chemical  Co 


Aldehyde  Fuchsm  So*ulion__ 

Aldehyde  ThK)n»»  Solution 

Mayer's  Hemataxytm  Soiutut.. 


Vial:  2  nii.,._ _« 

Kit  20  teats.  100  teats 

Viat  2  ml 

Vtafc  5  ml_ 

Kit  20  tests.  100  lasts 

Vial-  2  ml._ 

Viat:  5  m(„ 

Krt:  20  lasts.  100  lasts 

Viat:  2  ml_ 

Vtal  5  ml 

Kn  20  tests,  100  tests 

Kit  20  tests.  100  lasts 

VbI  2  rrS 

Vial:  5  ml 

Kit  100  tests : 

Vlah  15  ml 

Viat  15  tnl 

Kit  6  Vtab 

Virtr  5  ml _ 

Vial:  5  ml .....-_ 

Kit  100  tests— 

Kit  6  ViBtS 

V«f   10.  20.  50.  or  100  rrt 

Vial;  10  ml.  20  mi.  50  mi.  or  100  r 
VbI  10  ml,  ?0  ml,  SO  ml,  or  100  n 
Vial  10  ml,  20  ml,  50  ml,  or  100  f 
V«*  10  ml,  20  nw,  50  ml  or  100  r 
Vial-  to  ml,  20  rm.  50  rnL  or  100  fl 

VW:2ml 

VlalKSml,. 


Bottler  Ptfii.  Ouan  GaJloo- 
Bottle-  Ptni.  Ouaa  Gaflon.. 
Bottle;  Pw.  Quart,  Gailon... 


Viat:  9  Oram  arxl  Plate  _ 


fT3  Baimal  Butler .. 

rT3-l25l , 

rT3-Ant»anjni__« 


sVtt  120  01 
iVMtStirf. 
■  VUtlSntf. 


Lancer  Fitx»K>gen  Determtnaton,  Reapent  Krt  Catalog  No.  6889- 
00/608 


1■Tet^atl,r;"x;anniJ^ltw)l,  Product  No  T-a764_ 
l-TetrahyOrocanrtabmol.  Product  rw  T-4764^ 
5.5-Oialtylbafbrti*ic  Add.  Product  No.  0-6013- 
6-TetrahydrocannaIxnol.  Product  No  T-46e9_- 

ALT  Reagent  A.  Sloe*  No-  57-10 .., — 

ALT  Reagent  A,  Stock  No-  57-2 


Seeled  Ampi^  1  ml.- 


SasladAmpi^  1  inl_ 

Visr  1  ml 

Vi^SOnH 

Vi*;  10  n* 


02/15/83 
01/26/66 
02/15/83 
02/15/63 
02/15/83 
10/12/67 
10/12/67 
10/12/67 
10/12/87 
10/12/87 
10/12/67 
10/12/87 
10/12/87 
10/12/67 

10/12/67 

10/12/67 
10/12/67 
10/12/87 
10/12/67 
10/12/67 

06/27/63 
06  .'27/63 
02/15/83 
06'27/83 
06/27/83 
06  27/83 
06/27/93 
06/27/83 
06/27/83 
06/27/83 
06/27/63 
06/27/63 
06;  27/63 
06/27/63 
06/27/63 
04/30/62 
07*22/81 
07 '22/81 
11/13/64 
11/13/84 
11/13-64 
11/13/64 
T1/13/84 
01/25/63 
07/24 '64 
07/24/64 
04/02/86 
04/02/66 
07/12^83 
07/22/81 
11/13/64 


02/02/64 
OC/02/84 
02/02/64 


T0/26/e4 
10/26/64 
10/26 '84 


06/30/77 
05/11/81 
06/30/77 
05/11/61 
06/27/7B 
06/27/79 
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Exempt  Chemical  Preparations — Continoed 


Mamrfacturer  or  »uppi«f 


Product  name/descjiption 


Stgma 
S>gma 
Stgma 

S«ma 
Sigma 
Sigma 
Sigr^a 
F.igfT'j 
S<gma 
Sgma 
5<gfna 

S'Q-na 

Sigf^a 

S<qma 
5'gr^a 
Stqna 


Ctie<Tncal  Co 
Chemical  Co  - 
CneniKraJ  Co 

Crtem>cai  Co  .. 
CnemcaJ  Co  . 
Cf^ei^i^ai  '^  . 
C^en-llca'  Co 
Cr^emicdJ  'Zo 
Cr^err^ica:  Co. 
Chemtcai  Co  . 
ChemicaJ  Co 
Chemtcal  Co  . 
D^eTitcal  'Co-, 
Chemcai  Co  ., 
CnernK:ai  Co- 
Chen^cal  Co  . 
Crve^icaJ  Co.. 
Chemical  Co... 
Cherntcai  Co... 
Chemtcal  Co  ,. 
Chpr-i-ca*  Co  ^ 
Cne-^ica'  C~ 


S-^r-.a  Zt^"~:r.3i 


5'i3~ia  Cn.^rr,.ca.  7-c 
S'gi^.a  C"*mM:a'  To  . 
3K)"na  ''"-le-^'ca  7c 
Sig"^a  Z^e'^-ca''  '  -j  . 
S^i^ia  CTiefTi.cai  ^■:' 
S'gr^a  Chem-cai  Co 
Sigr^a  C^rriicai  ~o  .. 
S-gi-a  Chernical  'Co  , 
S'g.Tia  Chemical  Co  .. 
S-g-'na  CiTermcal  Co... 
Siq-r.a  Chemtcal  Co... 
Si-j-'^a  Chemical  Co... 
Stgma  Chemtcal  Co ... 
Sicif^a  Cnemical  Co  -. 
S-qr-^a  3>"'emicai  Co.. 
Stgma  "hem.cal  Co. . 
S«gma  Chemical  Co... 
S<ima  Cnemical  Co . . 
Sgma  il>iemical  Co... 
Sigma  Chemical  Co... 
Sigma  C-hemical  Co... 
Sigma  Chemical  Co . . 
Sigma  Chemical  Co  . 
Sigma  Chemical  Co  .. 
Sigma  Chemical  Co  .. 
S-gma  Cherm,'3i  Co  .. 
Sigma  Chomicai  Co ... 
Sigma  Chemtcai  Co... 
Sigma  Chemical  Co... 
Sigma  Chemica:  Go  .. 
Sigma  Chemica'  Co  ,. 
Sigma  Chemical  Co  . 
S-gma  Chemical  Co  .. 
S-gma  Chemicai  Co  .. 
Sgrra  Chemical  Co  .. 
Sigma  Chemical  Co... 
Sigma  Chemical  Co  .. 
Sigma  Chemical  Co  .. 
Sigma  Chemcai  Co  . 
Sigi-na  Chemical  Co  .. 
S'gma  Chemtcai  Co... 
Sigma  Chemical  Co- 
Sigma  Chemical  Co  .. 
S-gma  Chemical  Co  ,. 
5.gma  Chemical  Co  .. 
Sigma  Chemical  Co  _ 
Sigma  ChemK^ai  Co... 
Sigma  Chemical  Co  ., 
S-gma  Chemica*  Co  .. 
Sigma  ChemicaJ  Co  . 
Sigma  Chem<ai  Co... 
S'gma  Chemica'  Co... 


,  AST  Reageni  A.  Slocfc  No.  56-10  . 

'  AST  Fteageot  A,  StocK  No  S&-2 „  ,, ,  ■■  .,„ 

J  Aod  Hematoifylin  Soiulion  No  285-2  . 

I  AcJenosioe  Phosphate  Substrate,  Product  No.  675-1 .. 

-  AllylcyclopentylbartJitjjric  Acid  iA-778r) _ „ 

AlfyltsooutvtbartMtunc  Add  (A-iOW) 

Alphaprodioe  HyOrochionde  (A- 1537) ™. 

,  A.pnenal  iA-M63i  ....-„ 

!  Ammooia  Reageoi,  Stock  No   i7(>-io,,,, 

,  Ammofna  fleageot  K^t  Stock  No  170-10 ™™™___™ 

I  Ammonia  Weage'it  Stoch  No   170-10 ...-.—.-.-._ 

,'  Ammonia  in  Plasma  Kit -.—.—„ 

,  AmobarOrtal   Product  No  A-5142    „.„_ 

I  Antibody  Sensitized  Sheep  Erythrocyles  (EA7S).. 

.i  Apro&artMtal,  Proouct  No  A-7023 

.,  eartMlai  Buffer.  Prodijct  No.  B-6632 ..,..— —-,^. 

.1  BartJitat  Buffer  mm  Atbumir  Slock  No.  860-3 , 

.  Barbital   Profucl  No    B-8632      „.__—._-_ 

■  Benzpheiam.Tfi  Hyarochioroe  Produci  No.  B-979&..^ 
.  Bbtotenirie  Monoo«aia'e   Pfoduci  No  8-6757 _„ 

BulaOa/bilai.  ProOuci  Uo   B-88a2  _ 

BuialDita).  Prochx:!  No   B-5514,. „ _„ 

:  Buiethal  iB-75I6|  ™ 

CarwTatHdiol  Product  No  0-8395 ........._™ _™.™~ 

CannaDKJoi  Product  No  C-6396 

.  Cafw\aCnrxM,  P'Oduc!  No  C-6520™. „.— -.. 

Cannaoinoi,  PtckIuc'  no  C-6520-.— — 

,  Chio'at  Hvotate,  Product  No  C-6516- 

.  Chiofazeoam  Opoiassium  Sat.  (C-9531  )_»-.»_- 

_  ChiordtarepOKKJe  (C-^'-S)       ~..~~___~_, 

Clonazepam,  Prod^t  No   C-4404,.„ „....™.™.. 

J  Cocaine  Hydrochloride  Product  No.  0-1528 

.1  Codeine.  Product  Nc  C~i653 _ •—— 

!  C  Anpftetamine  Sui'ate  Prodocl  No  A-3g78 — 

!  DL  Amphetamine  hcl   Product  No  A-5017 

I  Dertfopfopotypheoe  MydfoctnorxJe  (D-8901) . 

,  Diazepam.  Product  No   D-9900  

j  D'einytpropion  HydfOChionde,  Product  No.  D-7274_ 

I  Dipheno)(ylaie  (D-07a0j  -— _ 

I  Di-'jg  Standard  Mm  '.  D-3155  

I  l>ug  SlarvJai-d  Mtx  2  D-303Q 

I  Etninamaie  iE-eS08( „ _™. 

I  Tenfiwamine  Myorochfonde,  Product  Ma  F-18W.-.. 

j  Flunitrazepam  No  ^-S763 „ 

!  Fturazepam  DihyOrrichloride,  Product  No.  F-9134.«.. 

I  Geiaiin  Veronal  Buffer  lGvB2  •. )  No  G-6514 _.. 

;  Gluteinwntde    Product  No  G-3134     — .™„ 

I  Gtycerophosphate  SuCslrate  P'Oduc!  No  675-2  _. 
.;  Glycerophosphate  SL<tisuaie,  Product  No  704-1. _„ 

.',  Mexobart^tal.  Proouct  No  m-2007  _„ 

1  Hydfonx>rphone  Hy^roc'^loride  No  H-7141 _. 

.'  Itxjgaine  HCL.  P'od^KT  No    i-4630 

lOh  Eiectfophoresis  Butter   Slock  No,  70S-1 

.  l_DH-P  Reagent  No   125-I0 ™™ — „ 

lDh-P  Reagent  No    125-100 „^ __ 

-  Lorazepam  (L-OiflOl      

I  Lysergic  AcKJ ,  Product  No  L-SSSI „..,..-,..-.,. 

I  Ma/©r  s  Hemalo*viin  Soiiition.  No.  MHS-1  — ™._™. 

I  MeDutamate  (M-3772) „ _ 

1  Medazepam  (M-'646)  , ™— 

!  Wependjne  Mydrochionde  (M-1020).. 

■  MephoCartxtai.  Product  No  M-3514_ 
weprooamale  (M-^iS^i)  , 

,  Mescaline  hC    Product  No   M-5153 

Methadone  Hydrochio"de  Product  No  W-3268  ^ 
,  Methampnetarmne  MCi    Product  No  M-5260 

Methaquakxie  Hydrocnionde  Product  No.  M-3393_. 

.,  Meth/lphenidate  Hvlrochionde  (M-1M5) 

,  Methypryion,  Product  No  M-t7S9  „ 

MonJhtne- 3-8-0  GiucuronMje    Product  No  I 
.    N.N-Dwihyitryptamine    Product  No  D-0392 

N.NOmemyttrypiami'Te,  Pr.aducl  No   D-6263      ,._— , 

_  Nalorphine  HyOrochkintJe  

..  Osazepam.  No   0-1755  „ _.„.», 

Orycodone  HydrochJonde  Product  No.  0*2628 

,  Paraldehyde.  Product  No  D-3778 ™.... 

'  Pemoiine,  Product  No   P-35;8 „ 

,  Pentazocine  Hydrochio"de  Product  Na  P-reSO.- — 
J  PeniotoartMial.  Product  No  P-3393-.-. . — 


Formd  product 


VmI  30  ml - 

Vtat:  tOitH 

Bottle  25  ml  100  mt... 

Bottle:  4  ounce  

Sealed  Ampute  i  ml ... 
Sealed  AmptM;  1  ml.. 
Ampule.  1  ml.. 
Ampule.  1  rnl„ 

Vial;  10  ml. 

tot  10  Vato 

vnt  30  ml ™ 

tot  100  lasts.  30  tests 

Seated  Ampule  i  ml „„ 

Vials  2  mJ  and  5X  2  ml„_ 

Seated  Ampule   i  ml „„ 

Potyetrtylene  Vial  30  ml 

VialZOrrt.. ._ ^ 

Sealed  Ampule  i  ml.. 
Seated  Ampule  i  ml  „ 
SeaJed  Ampule-  1  ml  _ 
Seated  Ampule  1  ml .., 
Sealed  Ampule:  1  ml... 

Ampule:  1  ml „., 

Sealed  ArTvulK  1  ml.. 

Vitf.  1  ml „, 

Sealed  AmpiAr  1  ml- 

Viat  1  ml .„____ 

Sealed  Ampule:  i  r 

Ampule:  1  ml 

Afflpulec  1  ml 

Seated  Ampule:  1  ml.. 
Salad  Anyutfc  1  ml.. 
Sealed  Ampule:  1  nri„ 

Viak  1  tri ,„ 

Sealed  Ampme  1  ml., 

Ampiift:  1  ml  - 

Seafad  Ampula:  1  ml.^ 
Sealed  Ampule;  1  ml.. 

Ampule.  1  ml „, 

Ampule:  2  ml - 

Ampule  2  ml _. 

Ampule:  1  ml _ 

Sealed  Ampuls:  1  ml- 

Vial.  1  ml -., 

Sealed  Ampute  i  ml.. 

Vial-  50  ml.  250  mi 

Sealed  Ampule:  i  ml  _ 

Bottle:  4  ounce — 

Bottte:  4  ounce -. 

Sealed  Ampute  1  rN.. 

Vtet  1  frt 

Sealed  Ampule:  1  ml 

Antm  Jar  30  ml  .....^ 

Vial:  30  ml 

Vial,  100  ml 

Ampule:  1  ml .„.„„ 

Sealed  Ampule:  1  ml  __„ 

Bottte:25mt.  100  ml 

Ampule:  1  ml 

Amjxjte:  1  ml „ — ™„ 

Ampule:  1  ml-™™™ — - 

Viat  1  ml 

Ampule:  1  ml-™. ___ 

Seated  Ampule  i  ml.....^ 
Seated  Ainpute:  i  ml....— . 

Seated  Ampule:  1  ml 

Seated  Ampute:  i  ml 

Ampute:  1  r 

Seated  Ampute-  i  ml„ 

Ampule:  1  ml _„... 

Vlafc  1  nt^^ -.„.. 

Sealed  Ampute:  1  ml.. 
Ampuls:  1  ml , 

VW;  1  ml ,.... 

Seated  Afivute:  1  ml.. 
Ampute:  1  ml ............... 

Seated  Ampute:  i  rrt.. 
Sealed  Ampute:  i  ml„ 
Seeled  Ampule:  1  mi- 


Date  o* 
application 


06/27/79 
06/27/79 
06/06/73 
07/25/83 
04/10/85 
04/10/eS 
08/27/84 
04/10/85 
02/17/77 
02/17/77 
12/13/77 
12/13/77 
06/30/77 
04/02/86 
06/30/77 
05/11/77 
07/1 1/W 
06/30/77 
06/08/84 
06/30/77 
06/30/77 
00/19/83 
00/OS/BS 
06/29/79 
06/11/81 
06/29/79 
05/11/61 
06/30/77 
06/24/85 
09/06/BS 
06/06/84 
09/19/63 
09/19/83 
05/11/81 
06/30/77 
00/27/84 
06/06/84 
00/19/83 
00/05/85 
04/18/86 
04/18/86 
04/10/85 
09/19/83 
06/30/87 
06/08/84 
00/15/86 
06/30/77 
07/25/83 
07/25/83 
06/30/77 
06/30/87 
06/30/77 
01/04/77 
05/20/73 
05/20/73 
05/24/85 
06/30/77 
08/06/73 
09/05/65 
05/24/85 
06/27/84 
05/11/81 
05/24/85 
06/30/77 
09/19/83 
06/30/77 
09/19/83 
10/31/84 
06/08/84 
10/21/82 
05/11/81 
06/30/77 
08/27/84 
06/30/87 
09/19/83 
10/21/62 
06/30/77 
00/19/83 
06/30/77 


Exempt  Chemical  PREPARAnoNS—Continued 


Uanutacturer  orsuppiar 


Sigma 
Sigrra 

Sigma 
Sigrrw! 

S'gma 

Sigma 
Sigma 
Sigma 
Sigma 
S.gma 
Sigma 
Sigrria 
Sigma 
Sigma 
Sigma 
Sigma 
Sigma 
Sigma 
Sgma 
Sigma 
Sigma 
Sigma 


Chemtcal 
Chemtcaf 
Chemtcal 
Chemical 
Chem«-:al 
Cherhtcal 
Chemical 
Chemcai 
Chemical 
Chemical 
Cheniical 
Chem»cal 
Chemcai 
Chemical 
Cherr»cal 
Chemical 
Chemical 
Chemtcal 
Chemtcal 
Chemical 
Chemtcal 
Chenncal 
Chemical 


Smart  Chemical  COw 


Smart  Chemcai  Co 


Supelco.  Mc. 


Supefco. 
Supelco. 
Supe*co. 
Supelco. 
Supelco. 
Si4je»co. 
Supelco. 
Supelco. 
Supelco. 
Supelco. 
Supetco. 
Supe*co. 
Supelco. 
Supetco. 
Supetco, 
Supetco, 
Supeico, 
Supetco. 
Supetco. 
Supetco, 
Si/peico. 
Supetco 
Supetco, 
Supelco, 
"^upeico. 
Supetco. 
Supelco. 
Supetco. 
Supelco. 
Supelco. 
Supelco. 
Supelco. 
Supelco. 


inc 

Inc 

mc...- 

Inc  — 

mc — 

inc....- 
inc  ._ 


SyvaCo. 


Syva  Co.. 
SyvaCo- 

Syva  Co  -. 
Syva  Co... 
Syva  Co_. 
SyvaCo... 
Syva  Co... 
SyvaCo-. 
SyvaCo- 
Syva  Co^ 
Syva  Co-- 
Syva  Co. 
Swa  Co- 
Syva  Co— 
SywaCo- 


Produd  name/deecnpeon 


Phencydrtne  No  P-7W3    _.. 

PhendKTwtrazirw   ProOucI  No  P-3Sa4_ 
Piwfx>t>artxttf  Prod  No.P'3&43 . 


PtienlefTTwie  rtydfocWonde,  ProOud  No.  P-76S5... 

Phenylacelone,  Produa  No  P-2024 __„____ 

Prazeparrv  No  P  716B      _ 

SGOT  10  Assay  Viaf  No  55-10 

SGOT  Rea^snl  No   t55-l0 

SGOT  Reagem  No   '55-100 ™ 

SGOT  Stfigte  Assay  Vtal  Na  55-1 , 

SGOT  annate  Assay  ViaJ  No  55-5 

SGPT  10  Assay  V-ai  No  5S-10P 

SGPT  Assay  V«j  No  5&-SP 

SGPT  Reagem  Nc   165-lOOP.,- 

SGPT  Reagert  No  155-10P , 

SGPT  Stngie  Assay  Vtai  No  55-lP 

SecobartKiai.  Pioduct  No.  S-4006  .„»_„_____ 

Temazepam  No  T-4903        . 

Thebame  Product  No   T-5270 , 


Formol  pioduct 


Thtamytai  Sodium   Product  No  T-6896- 

Thiopental  (T-^n22)       

Trtzma-Bartjital  Buffer  Stock  No.  710-1  _ 
Tropacocairw,  Product  No  T-agig   


Regal  laoxL  . 


A*  Mbr  No  04-9210 

AmotiaftJrtal,  No04-9t70 

Amph  Mta  Catalog  No  4-9205.- 

Amphewrme  Nr  04-9165 -_ 

AnSaxwulsanl  Mixture  No  1,  No  04-9202.-. 


V«l  1  ml „„ 

Viar  1  ml 

Seeted  Ampute:  1  tH„ 
Seated  AmpiM.  1  ni- 

ViaL  1  ml 

Viafc  1  mt 

Viafc30rBi 

Vot  30  ml 

Vat  100  IN 

Vial:  3  ml 

Wat  15  B* 

Vot  30  ml 

Vi*  15rrt 

Viai  100  iw     

Via  30f«    

Via;  3  ml  ._    

Seeled  Ampule  1  ml. 

v>ai  1  M        

Sealed  Ampiie  l  nil_ 
Sealed  Ampule:  1  nri„ 

Annpute  1  ml „_ 

Ambet  Jar  30  ml 

Vial:  1  rrt 


Plasac  Dnmc  55  oallon^ 


Vial.  1  mi^ 


Antiepiteptic  CalitFation  Standard  Kit.  No.  4-9259 

AnbepHepOc  Cabbradon  Standards.  Noe.  4-3256.  4-8257,  4-42SS.. 

Aprotertwtal  No  04^8171    ___-™__^_________™ 

Barb  Mm  i   Catalog  No  4-9200   „ 

BsrtJ  Mb  2  Catalog  No  4-9201 

BartjrtaJ.  Catalog  No  4-9279  .. 


Bartjrturates  Test  Mn  Catalog  No.  4-S206_ 

CannaixJoi  No  04-9221  

Cannaomot,  No  04-9235 

C0C8tr»e,  No  04  9188 , 

Cooeffie  No  04-9161  . 

CydotiafMtal  No  04-9t75 

Dena-1  THC.  Nc  04-9237 

Oetts^  THC.  No  W-9238 

DertoarTAphetamine  No  4-9185 

GWethirrwde  Nc   04-91  ?3   „^ 

Metoin  No  04-9'62  

HejrobartKta)  Nc  h4-qi77      ._ „ 

Mophofcaft)iiai  No  ru-oiTS 

Meprobamaie  No  ^-otwa 

Metfwdone  No  04  9i63       ..■■ 

Methampneiamme  No  04-9168 ™™™_ 

Methaqualone  No  fi4-9im  . ,.,.. 

Morphir>e  No  04-9160     _„-„.__„._„ 

Penlobartxtal  No  04-eT79 

PhenobarOrtal  No  04-9161 

Ps»OC>t)ffi.  No  04-9191 

Secobartwtai  No  04-6180 „.. 


Ampute  1  ml 

Glass  Ampule:  2  mt.. 
Ampule  1  ml 


Giass  Serum  Boftte:  50  mL_ 

Kit  3  Amputes .._ 

Gtass  Ampute  5  ml ..„„. 

Ampute   1  mi -„_,., 

Glass  Ampule  2  ml 

Gtass  Ampule  2  ml ______ 

Glass  Ampule.  10  nri 

Ampute  2  ml „„„_ 

Ampute  1  ml ,,  .  ...,  ,.... 

Ampule.  1  ml — _™ 

10O0  mcg/GUss  Amputee- 
Ampule  1  ml _™ 

Ampite  1  ml       

Ampule.  1  ml 

Ampiie:  i  mi 

Glass  Ampula  1  ml 

Ampule-  1  ml 

Ampule:  1  ml 

Ampute:  1  ml 

Ampule  t  ml . 


Glass  Ampute  i  ml 

Ampide   i  ml    _ 

Ampule    1  ml  _.  ,...„ 

1000  mcg'Glass  Ampute..™ 
Glass  Ampule  lOOO  mcg._ 
Glass  Ampute    lOOC'  meg..... 

Glass  Ampule  lOOC  rTx:g 

1WC  rr^cg.'Glass  Ampute-™ 
G.ass  Ampoie   tOOO  meg—. 


AccuLevei  Pnerot)artxla)  Test  Cor>troi  Stock  Solution    

AccuLevei  PhenoOarbitai  Tesi  Kn  (Catalog  No    10C019)  Contairts 

(i)AccuLevwi  Phenot>art3i:a(  Control,  c2)AccuLevel  Reagerrt  I, 
Advance  T-3  Uptake  Assay 
A^arxre  Thyrojon  Assay 
Antepiteptic  Drug  C<>ntro< 


Emit  TOO  Amphetamine  Assay  Catalog  No  3C919 

Emit  700  Bartxturaie  Assay  Catalog  No  30919 

Emit  70C  Calitirator  A  Catalog  No  3A9i9     

Emit  70C'  'CaJityBtor  6  ■L;aiaiog  No  3A9e9    „_ ..„„ 

Emit  700  Cannar)ir>oKi  iiooi  A&sav  Cataiog  No  3M9i9— ___. 

Emit  700  Cannabmotd  i.iOOi  Catifcraioi  Catatog  No  3M969— 

Efiw  70C  Cannat)inoid  i20)  Assay  Catalog  Nci  3M959 

Emit  700  Carviabrhotd  Comro*  Set  Cawtog  Nc  "iMQftfl  ...,     

Emit  700  Cocair*e  Metabolite  Assay  Catalog  No  3H919. 

EmK  700  CormoJ  Set  A  Catalog  No  3A93&  „„ 


FiasK   5C  ml  

OiGiass  Vial    6  ml,  (2)Gl3Ss  Vat: 
mi.  12  vtats  per  lest  kit 

Kit  100  teste 

Kit  100  tests 
Viat  10  ml.  Ly( 
Bottte:  180  rM  .. 
BolBe:  180  ml.. 
Bottte  3  ml   ...„ 

Bottte  3  ml 

Bonte:  180  ml-.. 
Botlte.  3  ml ..-.. 


Piasac  Botlte  180M- 

2  Bottles.  3  ml 

Bonte   180  ml   ....„__^ 
2eo«es  3  ml 


06.30/87 
05/11/81 
06/30/77 
09  19/83 
05/11/81 
06/30/87 
05/29/ 73 
05/2S/73 
05/29/73 
06/28/73 
06/29/73 
06/29/73 
06/29/73 
06/29,73 
05/29/73 
06/29/73 
06/30/77 
06/30/87 
09/19/83 

06/27 /&< 
01/04/77 
06/11/81 


08/28.-73 
12/22.7Z 
06/09/86 

06/16/77 
05/21/80 
05/21/80 
12/22.  7^ 
06.' 09/86 
06/09/86 
05/ 09 '86 
02/25  ./e  7 
11/27/74 
n/27/7* 
06/05/75 
^2/22/72 
'\2/22n2 
11/27/74 
11/27/74 
05/21/80 
12/22/72 
12/22/72 
12/22/72 
12/22/72 
05/21/60 
12/22/72 
12/22/72 
06/05/75 
03/08/76 
03/08/78 
03/06  .■76 
06/05/75 
03/08/78 


10/31/85 
01/24/96 

05/11/82 
05/11/82 
08/27/74 
10/12/84 
10/12/64 
10/05/64 
lO/OS/64 
10/12  64 
10/09/64 
09/15/86 
10/09/84 
10/12/84 
10/09/84 
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Exempt  Chemical  Preparations — Continued 


Uanuf  acujrer  ex  SLpptter 


Syv»Co.„ 
SyvaCo.. 
SyvaCo- 

Syva  Co. 
Syv«Co  . 
SyvaCo 
SyvaCo 
Syva  Co 
Syv«  Co-- 
SyvaCo 
SyvaCo 
SyvaCo.. 
SyvaCo  . 
Syva  Co 
SyvaCo 

Sy*a  Co 

Syva  Co.. 
Syva  Co  -- 
Syva  Co 
SyvaCo. 
SyvaCo 
Syva  Co  .. 


SyvaCo... 
Syva  Co.. 
SAa  Co  . 
Syva  Co  . 
Syva  Co.  - 
Syva  Co.. 
SyvaCo  . 
SyvaCo 
Syva  Co. - 


Syva  Co 

SyvaCo... 
SyvaCo 
SyvaCo 
SyvaCo 
SyvaCo 
SyvaCo 
SyvaCo 
Syva  Co 
Syva  Co. 
SyvaCo 
Syva  Co 
SyvaCo  . 
Syva  Co 
Syva  Co 
Syva  Co  . 
Syva  Co 
Syva  Co 
SyvaCo 
Syva  Co 
Syva  Co 
Syva  Co 
Syva  Co 
Syva  Co 
Syva  Co  . 
SyvaCo  . 
Syva  Co    - 


Tecfintco^ 
Techntcon 


Technicofl  - 
Tecftntcon 


Product  fwme' (tescnptioo 


Emit  700  Cootro"  Set  B  Catatog  No  3A9e9 ™, 

ErT¥t  700  Methaqualone  Assay  Catatog  Ho  30919. 

Emit  700  Opiale  Aasay  CaWog  Ho  38919 ™™ 

I  Efnrt  700  PhencycJtdine  Msay  Catatog  No  3J919_- 
I  Emrt  AED-No  1  CaWxBlor 
Emit  AED-No  2  Cai*xator 
,  Emrt  AEO-No  3  CaWxaitx 
,  Emit  AED-No  4  CaWxaior 
,  Er™t  AED-No  5  Cahtxalof 
^  Emrt  Convsntence  Pac*  Pr»©oot»rtxfsl  Assay  Catalog  Na  $0009 

_.J  Emrt  Pf>eoobarbrtal  Enrytn©  Reagent  B  

„_i  Efwt  Qa*  PnenobarMai  Bufc  PowOar  R«agent        

_.  j  Emd  Qst  Pfwmrtone  Assay  Catalog  No  60fli9 

_.  1  Emit  Serum  Barbrturaie-Enryme  Raegeni  9  „ 

,...i  Emrt  T-UptaKe  Assay  (Tr>yro«a  Hormone  Ewxltr^  Ral»»  Caftatog  No 

6J519 
_...  Emrt  Tox  Sw\jm  Benzo<liazap>ne  Assay  Kit  OofXatrnog  Etwi  Eftzyne 
Raagem  B 

,-. .  Emrt  fl.au  Amphetamioe  Assay  Gatatog  No*  3COi9,  3Cii9 

„..   Emrt  d  a.a.  Ben20diazep<ne  Assay  Catalog  No«  3F0'9  3F119- - 

Emrt  d«a  CannabtooK)  '00  nq  Assay  Catalog  No  3M'19  ._ _ 

„...Emrtdau  Cannao«rxx]  20  ng  Assay  Catalog  No  3M619 

...^  Emrt  !la_u  CannauooK]  20  ng  Enzyme  ftea^ent  9       

....   E.Tut  d  a  a  Canfwfimod  50  rig  Assay  ^iibrg'ors,  Lou  and  Medium: 
Gatatog  No  3M509 

...,!  Emrt  dau  CannaOmoKl  50  og  Assay  Cat  No  3M519.._ 

....J  Emrtda.u-  Cannao«oo«]  Assay  Catalog  No  3M019,- 

„..j  Emrt  da  a  CannaOoofd  Dnna  Calrtxato*  Set      - _. 

...    Emrt  d-a.u.  Gocame  MetaboMie  Assay  Catalog  Nos.  3H019.  3H119 

... ;  Emrt  da  J.  Low  Calityatc  A  __. — 

...;  Emrt  d.a,ij  Uocium  Cawtxatof 


Form  of  product 


„,,  Emrt  aa.a  Metnadooe  Assay  Catalog  Nos  3E0  5  9.  3E119  

..  Erwtdau  Opiate  Assay  Catalog  No*  3B0i9  38119 

„j  Emrt  dau   Pner>cycW*ne  Assay  Krt  Contairwog:  (1)  Emrt  Phancyck- 

1      time  Er-zym©  Reagent  B 

„H  Emrt  d  a  u  BafWurafe  Assay  Cata*og  No*.  30019,  3011ft.. 

....i  Emrt  d  a  a  Low  Calibrator  B  ..-.. 

...-i  Emit  d  a.u.  Medium  Calibrator  A  „_..,....„ 

]  Emrt-Tor  Serum  Baftwturate  Assay 


-i  Emn-Qsi  Ptienobarbrtai  Assay  Catalog  Na  60619... 

.j  Emrt-Tox  Serum  Cal4jrator»  low  a 
-I  Emfl-d  a  u  Memaquaio^e  *ssay  ... 
-j  Emrt-st  Amphetamine  Assay 

Emil-at  Bamiturate  Assay 

EmMt  Benzodiazeptne  Assay 


Emi|.«t  CarvtabinoKl  Assay  Catalog  No.  3M319  - 

Emit-tt  Cannaivwtd  Caiib'aio'  - 

Em<i-8i  Canna&ixx!  Contrxxs     -  - — ~_ 

!  Emrt -Bt  Optate  Assay  ™ 

Emn-5l  PhencyclK>f>e  Assay        ,.,■     , 

Emrt-st  Serum  BartJitufale  *g'^y  

I  Emrt. 81  Serjm  Benzodiaiept^e  Assay 

}  Emrt-st  Serum  Calibrator  

.,.'  Emrt-st  Serum  Controls  ,....„ ... .— 

...,  Emu-it  Serum  PneocyclKlioe  Ass^r __ 

..    Emfl-8t  Unne  Calitxato'  A  -.._...„. 


,     Emrt  St  Urv>e  Cocajr^e  Metalx)iite  Assay... 

,. ,  Emit-8l  Unne  Controls  A     .  

.. ,  Emti  St  Unne  MetTiaoone  Assay    

,  !  Emit  St  Jnne  MetfiaQualone  Assay 

Emrt-st  Unne  Met'Taguator^e  L-dHOralor 

£mrt-st  unoe  Metnaquatone  .^ntrolS    .  .... 


Ammonwm  SuHale  Reaoent  NaTOI-1130 

Sat  POM  RA-1000  System*  T4  Standards  Product  No  T03-1481- 


TacTmtcon  Instrumanta 
Corporation 

Techmcon  instruments  Corpofation 
Techmcori  instruments  CorporaDon 
Tecrtrwcon  instruments  Corporation 
Tec^rwcon  instruments  CorporatJor 
Tec'intcon  instruments  Corporation 


T4  Agglubnator  Reagent  No  Tl  1-14S4 

TOC  T  0  M,  Cattrttor  V  No  T13-1150 

TQCTDM  ContnDl  A  No  113-1115 -™_„ 


Agar  Gel  Plates,  No  8794  .> 
,  Agar  3ei  Plates,  Na  7114-. 
.  Bu«er  No   3017 

Sutter  No    8793 


Otiijnng  Ruk)  No  3400 .. 


2  Bottles  3  ml 

Bone:  160  ml 

Bottle  180  ml 
BotOe    tAO  ml 

ViaJ   3  ml,  1  y>Tpr>iiiTiwl    

Vial  3  ml  i.yopr»*zod 

/lal   3  fW.  LyOpOiWod 

^lal  3  ml.  Lyophilized -____ 

Via!  3  ml   LyopMihzed 

Plastic  Cassette   'OOtssts 

Viai  6  ml.  Lyopnrtiiod „.. 

Steel  Drum   7  gallon 

Glass  Val  6  rnl.  50  ViatS/Klt 

Botue  3  ml   , 

Pofyetfiyierw  Bottle:  4  ot... 

Bone:  3  mt„ 


Kit  100  la 
Kit  1001* 
rat  1000  1 
Kit  1001* 


.  1000 fe 
,  1000  b 


Vial:  10  nri  LyopNfaad  Powdar.. 
Vial:  5  ml „ 


KittOOtestI 

rat  100  teals...- 

KiC  3  Vlits.  3  im  Each.- 

rat  100  teats.  lOOOtaets 

8otae:5ml 

Bottla:  5  m4 

rat  100  tests  lOOOtosts 

Kit  100  lasts.  1000  tests 

Bottle.  6  ml „. 


rat  too  tests,  1000  lasts... 

BotOft  6  ml 

BotOe:  5  ml 

rat  50  tasta ^. 

rat  50  Vials 

BotOe:  3  ml 

rat  100  tests.. 


V«l  3  ml.  80  vials/Mt.... 
VW  3  ml.  80  vtate/kH-... 
Vial-  3  mt,  SO  vlate/k«™. 
Vial:  6  ml,  BO  vials/kit..„ 

VW:  3  ml.  2  viats/kit 

Mai:  3  ml  2  vtals/kit 

rat  3  ml.  60  wisls/ltit 


VW:  3  fT«.  aO  Vtals/Ut... 
VW:  3  ml.  80  vials/kN_. 


VM:  3  ml  80  vuls/kN... 

Vial;3mi ^ 

Vial  3  ml,  2vialsArt 

Viar.  3  mt.  60  vtats/kl 
Vial:  1  ml.  3  wals/tut ... 
VW:  3  ml.  60  vials/kM... 
VU  1  ml.  6  wtals/Kfl.... 
VW:  3  ml.  60  vMls/kit„ 

rat  ao  vials 

Vial:  3  ml 

Viat  3  ml— 


Glass  Bonies   >  and  4  Mers 

Qta&a  Bottles    S  mi  (Staryjard  i  FH 

Volume  =  5  ml}  (Standa'ds  2-«  FA 

Volume«l  $  ml) 

Glass  Soma:  10  ml 

Glass  VW;  15  ml 

Glass  VW  15  ml 


Plalv  26  ml-. 
PiaaK  15  ml.„ 
VW:  2S0  ml.- 
VW  2S0ffll.- 
Viat:  10  ml.-_ 


Oateot 

appHcalnn 


10/09/S4 
10/19/84 
10/12/84 
10/12/84 
06/27/74 
06/27/74 
06/27/74 
Oe/27/74 
08/27/74 
11/23/67 
06/27/74 
06/05/86 
11/12/65 
06/22/79 
02/29/68 

02/01/79 

09/27/84 
09/27/64 
09/12/66 

02/10/86 
02/10/B6 
06/01/88 

06/01/86 
00/24/84 
01/03/80 
09/27/64 
07/20/64 
08/03/84 
10/05/84 
09/27/84 
02/01/79 

00/27/84 
06/03/64 
07/20/84 
05/22/79 
01/18/84 
02/01 /79 
04/27/82 
10/03/80 
10/03/80 
10/03/80 
09/27/84 
07/10/61 
07/10/81 
10/03/80 
01/07/81 
02/16/61 
02/16/61 
02/16/61 
02/16/81 
02/16/61 
10/03/80 
03/16/82 
10/03/60 
03/22/82 
04/27/62 
04/27/82 
04/27/82 


01/31/80 
08/02/65 


06/02/85 
01/31/80 

01/31/80 


08/01/72 

01/15/87 
06/31/71 
06/01/72 
08/31/71 


Exempt  Chemk^l  Preparations— Continued 


Manuiacturer  or  supplier 

Product  neme/descnptwn 

Formot  product 

Date  ot 
applicators 

T  ec  r  ntcon  ir^sfrumems  Corporation 
Tectin«x»r.  lnstrun>ents  Corporation 
Techrwcon  lnstnjrT>ents  CorpcalKXi 
Techmcon  instrtjr-^ents  Corporation 
Techr>tcon  Instrumems  Corporation 
fetfimcor  Instruments  Corporation 
'echntcon  instruments  Corporauon 
Techrucor  instruments  Corpo*at>or 
Tecnmcor  instrurTents  ix)rporatior 
Tecn^con  Instruments  Gonxxatior 
■'ecT'rHcor  tT>8tTumentS  Corporation 
Tecfirocon  instrurnems  Corporatior, 
Tocnn«con  tnMruments  Corporatior. 
Technicon  mstfdm^nts  Corporatior 
TecMnicon  lastrur'>enis  Corporation 

Electrode  Butte*   DP07172 

RiA 

,  LD  Electrode  BuHer   DR0717a  „. 

B** 

ugand  'Ix^ruot  )-No  4*14  il-No  4624,  and  ni-No.  4634.     . 

C'arttfti  Thromboplastin  (Ofierfl  No  3491             

ViAbt  SmI 

Vtabt   t  ml  Arwl  S  nri 

Therapeutic  Oug  Monrtormg  Survey  (T")     ^ 

Vnt  10  ml 

l?/1fi/R7 

Therapeutic  Oug  Morwoong  Survey  (Z  Senes).            

0fl/?4  'ftfi 

Therapeutic  Morwoi  ^«vrt  i  Nn   4ft8l 

VW:3inl 

-     _- 

Therapeutic  Monrtof  ^evei  h  No  4882... _       

VW-flnri 

■^he-aoeutic  Mrwinr  LpvrI  Hi  Nn   4ftfn        ,,  .,. 

VWr  9nri 

"^OxicototTV  fMJTvev  r'T">    

VWr  fiOiiri 

Tl   II 

'n»irjT*o^  Stirw**>  (T  Serw*«t|                      

-T 

TnirkViirv]>  Urme  r.i^tTr>l  W<i   n^l ,    ,,._ _ 

06/11 'ft? 

*n)nr.o*oqv  I  (rmr^  Control  Mn   nftd? 

VW-3IM 

II          11 

.  jnn^  r.r>ntrm  Nf>  n?77                             ,, 

VW-Kfiri 

fU/lA    ftl 

tJ/lR'R? 

Teciinicon  (r^strumeots  Corporation     , 

M/54/flfi 

Temp*  DIvWorv  Btg  Tltrw 
Industries.  IrK. 

Plastic  Sheet  6  t>y  12  in ,  50  sheets 
per  erweiope. 

09/22/76 

04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
01/24/67 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
09/04/80 
06/15/84 
04/10/84 
04/10/84 
03/08/78 
05/15/84 
05/15/84 
05/15/84 
03/06/79 
03/06/79 
05/15/84 
03/08/79 
04/10'84 
06/15/84 
05/15/84 

Inc. 

The  Tftata  Cofp. 
The  Theta  Corp 

AMobartwtAl  Nn  FP305 

"•Tv  T>»effl  Cnrp                            

Amnharhrtnl  Nn   FPIl^ 

-fw.  Th»tB  r./vp       _ 

-hfl  That,  r^wp        _ 

Andt^ncbf^t^    fP7f)1                      

■-h*.  Th«rt«  r^ifp     

Aprnhartirtfll  hin    FPr«)6       , 

VW-  ?nrf 

rhe  Theta  Cnrj^      

RarhrtAi  Nn    FP:^14 

Vi^  9fri 

The  Theta  Corp....    

HftnynylengofBTWi  FP-10ni             „ 

VW  ?"*f 

Th*>  Thfttn  (Vwp     

The  Theta  Corp     , 

nnrjtm*.  Nn    FPftPI            _ 

Ul|*  ^nri 

Thfl  T>u»tfl|  rjyp         

rViyrtrrvYvteirwi  Nn   FPlrtS            

Th«  ThPtfl  Hnrp      

Th*i  Th«tii  Cj^rjt    

PthrturwvrW  N4n    FP<^ 

FPP07                                             

FP?in 

FPPId              

Ttw  Theta  t";orp     

FPa?7                                                , 

VW  2ffri 

Th«  Thela  Crwp 

FP4ftfi                            

T*>*.  Th*rti»  r.rtrp        

FP411              

Th«  ThiMa  rWp        

Pt»ai9 

PP41fi                

Tho  ThPtA  Cntfx        

FPfilJ           ,    ,    , 

VW  2f* 

The  Thoifj  r.rt#p       .,.,, 

FPSig          , 

PPS14                                                       

The  Thoffi  r-rvp        

FP51S 

Mf^  ^n^ 

■>  ht.  Th«fn  nnrp        

Ufg^7fi4 

T|v*  Th*rta  r.rtrp            

FPRn7               

VW  2"^ 

Th«  Th*H«  r^nrp        

FPfiOft 

VW  ?nrf 

04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 

Th*i  Thotfl  rjnp        

fairtfithimifte  Nn   FP404 

Mfi|l-  ^ny 

Tho  Thatfl  rnrp        

H«pl«h»irti.1«l  Nn.   FPWig            

uWSml 

Th«  Thirtft  rjirp        

Hittflharhnai  Nn    FPlfW                    ,                    ., 

VW-9ivtf 

Th«  Thola  1"^^        ,, 

VW"  ?ml 

Th«  ThotD  r^rp       _ 

Mltrk<v  fcAvti,^  W/i    rPll_l(M         

vial-  ffiirf 

04/10/73 
04/10/73 

'Np  Theta  r.oip         

Unpenning  Nn   FPPOl                

VW:2rN 

04/10/73 
04/10/73 

The  Theta  Corp    „..    _ 

>fi^2m  ...  . 

04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 

TNo  Th«H1  C-TTf^         

UOT^mo  Mn    FPlOl     ^ 

VM*  ?mt 

Tf^  Tholo  Cj^rp           „. 

Oi^yfYvVyw.  Wn  rPio9 , , 

VW;2M. 

04/10/73 

04/10/73 

The  Thela  Corp    

Paraldehyde  No  FP506 

Viiit?ml 
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Exempt  Chemical  Preparations — Continued 


Manjtecturer  or  superior 


Ty^  TTxrta  ^■'^^              

"T^e  Theta  Cotd 

The  TFwta  Corp 

T>v.  TVifa  n-Trp 

Tr»v«fX><  Lab*  (CttnteaJ  Assayi 

Divtiton) 

"favenol   LaCs  iCiimcaJ 

Assays 

OW!- 

•or) 

Tfavena    Laos   iClmtcal 

Assays 

Otv'- 

SKXl). 

TravenoJ   Labs  i Clinical 

Assays 

D^ 

•or). 

Trawenol   UDs  iClmtcai 

Assays 

Owi- 

9»rt 

Trawentt   Laos  iCii^ical 

Assa/s 

Uivi. 

»OOJ 

Tr»wofiol    Laos   lOmtca! 

Assays 

'J^s- 

s»on)- 

Travenoi    Ut^  iCIinica) 

Assays 

LWi- 

aon*. 

TraveooJ   LaDs  fClirNcal 

Assays 

Dtv- 

Ston). 

"^ravencM    Labs   (C'lntcal 

Assa/s 

Drw 

%tor\y 

Ti-aweno'   i-abs   [Cimtcai 

Assays 

Div- 

ston}. 

Travenoi  Laos  iCmK^i 

Assavs 

Otvw 

sion) 

Travenoi  LaDs  (Ci'rwcal 

Assays 

L>v^ 

sion;. 

Traveooi  Labs  (Cuncai 

Assays 

Dwi- 

ston). 

Utak  LabofatortM 

Utak  Laboratories „ 

Utak  Laboratooes 

Utafc  Laboratooes 

ijtah  Labofttooes 

ProcKict  name/descnpOon 


PentobartJrtJj  Na  pttJIB 

P'Nsnazocina  No  FP213  ..„. 
Phenrnetrazm*  No  FPe06 .. 
PhenooartMtai  No  FP320  ..^ 
"irritfyjana  ^to.  fp202 „ 

ProtiartJita*  No-  FP319  „ 


Form  o(  product 


S«cob«(t)*ai  No   FP310 ■■■■— 

Tafbutaj  No.  FP31 1        ,., 

Tesi  Uwk#e  SW  No    i  ....„„„»»„..__„ 

Tast  UBdure  SW  No   2 

'981  Mixlure  SW  No   3       ■■■ .■■■■ 

'est  Uudure  SM  No  4 ,,,■,, 

Tesi  Ucckjre  SP  No    1   .     , 

Test  UixU^a  SP  No  2 

Test  Uoe^s  SP  No   3  I  

Test  Mijrture  SP  No  4  ,  

Test  Mixture  TM  No    1       

Test  Mixture  TM  No   2   ^.- -.— 

Thiamylal  No.  FP322 

Thwpantal  No   '^P32'    

vinbartxtai  No    FP312  

Aeetify  Unoe  Test  (FDA)  No   FPM-101 

WaeKfv  unne  Test  iSuiasj  No  FPU-l0a„ 


125  I  Mu/T~an  TSh  ^aOKXTrrmunoassay  KiU. 
125.  J  Mtjman  T5H  Tracar 


Antconwutsant  Dnig  Cofitnjl»_ 
Assay  buffer  CA-742  - 


Kit    500  deiefTTuriaiions,    50  determt- 

nMons 
Potypropylene  Oom*.   150  fnl 

;a-38C  P^enoOart)rta)  Senjm  Slandard  '  101  diluton  ot  1  0  ufl/  ml..J  Seplem  seated  yiasa  vl^i  2  ml 

CA-3P1  PherwCartjitai  Serum  Standa'd  1  tOl  diluljon  of  3,0  ug/  ml        Septem  5oa<©d  ijtass  viaL  2  ml 

;A-382  P*>enobartjnal  Serum  Standard  1  101  dilution  of  10  ug/  ml         Seciem  sealed  gtiis  «TaL  2  ml 


\Att  2ml   . 
Vol-  2  ml 
Vtal  2  nv 
Val  2  ml 
Vial  2  mt 
VmU  2  mi 
Vial  2  ml 
Va«-  2  m«    . 
V«t  2  mi 
Vnl  2  ml 
/laL  2  ml    . 
Vitt  2  ml 
Viat  2  ml  .. 
Vttf:  2  rrri   . 
Viat  2  ml 
V«al   2  ml 
Viat  2  ml  .. 
Vktf:  2  nri  .. 
Viai  2  ml  .. 
Vol:  2  ml... 
Vlal:2ml„ 


Kit  li5  (Jelf*TrHa»l»ors-. 

Glass  vw  6  rnj        


CA-393  PheivDbarCHtal  Serum  Standard  1  101  dilution  ol  30  ug/  ml.. 

CA-384  PheoobarWai  1  101  ditut)on  o*  100  ug/  ml  „ 

CA-419  Apttconvuisant  Drug  Control,  Level  I  .,   , _ 

CA-42Q  Anlicopvulsant  Drug  Control,  Lwel  II 


Human  TSH  Btandards.  2  0  uiU/  ml.  5.0  ulU/  m*.  10  uHJ/  ml.  20 

ulU'  ml.  50  uttJ/  ml 
RabO't  ArtHHuman  TSh  Serum 


Septem  setfed  gtass  viaL  2  ml _ 

Septem  sealed  glass  vial  2  ml 

Septem  sealed  glass  vial  2  ml 

Septem  sealed  glass  viat  2  ml 

Glass  viafs  2  mi 

Glass  via;  ?o  rm  


utak  Laboratories 

Wascor,  Irte. 

Wascor,  inc        

W)Mi  LaborMorIss,  kw. 

W-ep  Laboratories,  inc 


ToxKX)10Qy  CooL'oi-High  Rarige  ArDconvijisaTs  No  71910 8otfle:10mi». 

Toxicology  Gontroi-Htgh  Range  Bart^tufates  No   71916 Bottle:  10  n*™ 

Toxicotogy  Go^u■oJ-Hlg^  Rar^  Hvpnotic  Plus  Acetaminopf^en,  No.     Beetle.  10  ml.. 

71918.  I 

Toxicologv  Cootioi-H.gh  Rang©  Hvpnoitc  P'us  Salicylate,  No   71920      Bottle   10  ml_ 
Toxjcolooy  Control-WKl  Range  Anliconvulsa"Ts  No    719m  .Bottle,  10  mi^ 

Toxicology  Control-Mid  Range  Bartxturates  No    7 "31 7  ,  Bottle    10  ml.. 

I  Toxicology  Gorlrol-Mid  Range  Hypnotic  P'js  Acetammopnea  No,  ■  Bottle,  lOml_ 
I       719.9  I 

Toxicology  Comiol-Mid  Range  Hypnolic  Plus  Saicylate,  Na  71921     -1  Bo»«:  10  ml_ 

Toxicology  Semm  Control  Dned  tfSei  12  ,  -.  BoMe:  10  ml~ 

[  Toxicology  ScnjiTi  Control  Dned  #88113  ,  BotUe;  10  m*_, 

i  Toxicology  S«njri  Control  Dned  #881^0  ,  Bottte.  10  nit_ 

j  Toxicology    Sanjna    Control — Oned    Calaiog    Nos     adi5':     *4ui2     m  bottlea 

W632.  *4635,  44636.  *4637,  44642,  44645,  4464^   44'>4'   44658 

.[  Toxicology  Unne  Control  Dned  #68100  i  BotOei  20  ml- 

Toxicology  Ume  Control  Dned  #88121  I  Bottle:  10  nil.. 

Toxicology  Unne  Control— Dned  Catalog  Nos  44650  44651   44652.  I  Bottle:  1  oz..._ 
44653. 


ANS  Buffer  pH  8  6  Catalog  No  T-5144  .. 


I  Plastic  Bottle  100  ml.. 


04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
(M/10/73 
M/ia/73 
04/10/73 
OS/tS/74 
06/10/74 
0K/1S/74 
06/10/74 
06/10/74 
06/19/74 
06/16/74 
06/19/74 
08/19/74 
OS/19/74 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 


11/16/77 
11/16/77 
11/16/77 
03/14/77 
11/16/77 
11/16/77 
11/16/77 
11/16/77 
11/16/77 
11/16/77 
11/16/77 
11/16/77 
11/16/77 


04/14/80 
04/14/80 
04/14/80 

04/14/80 
04/14/80 
04/14/80 
04/14/80 

04/14/80 
07/29/S2 
07/29/82 
07/29/82 
05/24/76 

07/29/82 
07/29/82 
05/24/76 


12/06/86 
05/14/75 


Exempt  Chemical  Preparations — Continiied 


Manofacturer  or  supplier 


Product  name/descnptlon 


Wien  Laboratooes.  tnc 1  Buffer  Reagent  pH  8  6  Catalog  No  T-5065... 

Wien  Laboratone*.  Inc Coated  CtiarcoaJ  Suspension  No  T-5077... 

Wien  Laboratories.  Inc  T3  Botfer  Reagent  Catalog  No  T-5156 

Windsor  Laboratories.  Inc, 

Windsor  Laboralones,  Inc 1  Calibrators  FPR  Ptienooartxtal  

Windsor  Uboratooes,  Inc Ptienotiartxtai  Fluorescence  Polarization  Immunoassay  Kit.. 


Form  of  product 


Bottle.  4  01 

Bottlo'  4  oz   -  - 

Plastic  Vial  2C  fn( 


Date  of 
application 


12/22/72 
12/22/72 

09/13/76 


lO/X/86 
11/20'86 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Trade  Adjustment  Assistance;  Interim 
Operating  Instructions  for 
Implementing  the  1968  Amendments 
to  Trade  Adjustment  Assistance  for 
Workers  Program 

agency:  Emplojment  and  Training 

Administration.  Labor. 
ACTION:  Notice  of  General 
Admmislrailnn  Letter  No,  7-86. 

SUMMARY:  The  Department  of  Labor 

publishes  this  notice  and  General 
Administration  letter  [GAL]  N'o.  7-86.  to 
inform  'he  States  and  cooperating  State 
agencies  of  the  1988  Amendments  to  the 
Trade  Act  of  19"4  which  affect  the 
program  of  trade  adjustment  assislance 
for  workers,  and  which  affect  the 
administration  of  the  program,  by  the 
States  pursuant  to  their  agreements  with 
the  Secretary  of  Labor.  The  1988 
Amendments  miisl  be  given  effect  as  of 
the  respective  effective  dates  set  out  in 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1S88  (Pub.  L 
100-418)  and  contained  in  the  GAL 
published  with  this  notice. 

The  1988  Amendments  supersede  the 
statute  in  effect  piior  to  these 
amendments  and  affect  the  regulations 
at  20  CFR  Part  617  and  29  CFR  Part  90 
currently  m  effect,  to  the  extent  that 
such  prior  law  and  regulations  are 
inconsistent  with  the  1988  Amendments. 
Pending  the  issuance  of  t"ina!  regulations 
implementing  Lhe  provisions  of  the  1988 
Amendments,  the  GAJ.  published  with 
this  notice  expresses  the  Department  of 
Labor's  position  on  the  terms  of  the 
amendments  and  their  respective 
meanings,  and  constitutes  operating 
instructions  to  the  States. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clfnn  M   Z^'ch   Deputv  Direc'or,  Office 


of  Trade  Adjustment  Assistance: 
Telephone:  (202)  376-2646;  this  is  not  a 
toll  free  telephone  number. 
SUPPLEMENTARY  INFORMATION:  On 
August  23.  1988.  the  President  signed 
into  law  the  "Omnibus  Trade  and 
Competitiveness  Act  of  1983".  Part  3 — 
Trade  Adjustment  Ass. stance,  of 
Subtitle  D  of  Title  I  of  that  Act  concerns 
trade  adjustment  assistance  fnr  workers 
and  firms,  and  the  GAL  published  with 
this  notice  concerns  only  the  provisions 
affecting  workers  Most  of  the 
provisions  of  Part  3  affecting  the 
program  of  trade  adjustment  assistance 
for  workers  are  In  the  form  of 
am.endments  to  Chapter  2  of  Title  II  of 
the  Trade  Act  of  1974.  Most  of  these 
provisions  are  effectivp  on  the  date  of 
enactment,  that  is,  on  August  23,  1988. 
Several  provisions  are  effective  30  or  90 
days  after  date  of  enactment,  but  this 
delayed  effectiveness  is  to  allow  time 
for  planning  and  preparation  so  that  the 
provisions  can  be  effectively 
implemented  on  their  effective  dates: 
therefore,  preparation  for  effective 
implementation  of  these  provisions  must 
begin  immediately. 

TTiere  are  also  other  provisions 
affecting  workers  which  do  not  amend 
existing  statutory  law,  including  the 
provisions  on  oil  and  gas  workers 
separated  after  September  30. 1985.  and 
the  provisions  on  eligibihty  for  trade 
readjustment  allowances  (TRA)  of 
workers  totally  separated  from 
adversely  affected  employment  during 
the  period  which  began  on  August  13. 
1981,  and  ended  on  April  7. 1986. 

It  IS  the  Department's  intention  to 
pablish  proposed  rtjgulations 
impUrmentmg  the  provisions  of  Part  3 
relating  to  worker  adjustment  assistance 
for  comment  in  accordance  with  the 
im.plementation  schedule  contained  in 
the  Federal  Register  Notice,  Vol.  53,  No. 
174  on  September  8, 1988.  The 
Departments  interpretation  of  the  1988 


TAA  Arr.Lndments  as  contained  in  the 
GAL  will  be  incorporated  into  the 
proposed  regulations  rather  than  into 
intenm  final  regulations  as  specified  in 
the  above  referenced  notice,  thus 
providing  an  opportunity  for  public 
comment  prior  to  the  issuance  of  final 
regulations. 

In  the  meantime,  because  many  of  the 
provisions  are  effective  on  August  23, 
1988.  and  preparation  must  begin 
immediately  to  implement  those 
provisions  and  the  provisions  which 
take  effect  on  September  22. 1988  or 
November  21. 1988  it  is  essential  to 
inform  the  States  and  the  cooperating 
State  agencies  of  the  terms  of  the 
provisions  and  of  the  Department's 
instructions  concerning  the  proper 
implementation  of  these  provisions. 

Another  essential  reason  for  the 
issuance  of  the  GAL  and  this  notice  is  to 
put  the  States  and  the  cooperating  State 
agencies  on  notice  that  the  provisions  of 
Part  3  on  worker  adjustment  assistance 
supersede  the  prior  provisions  of 
Chapter  2  of  Title  II  of  the  Trade  Act  of 
1974.  to  the  extent  that  they  are 
inconsistent  with  or  amend  or  replace 
the  provisions  of  the  Trade  Act,  and  that 
the  provisions  of  Part  3  also  affect  the 
provisions  of  the  current  regulations 
implementing  Chapter  2  of  Title  U  of  the 
Trade  Act  of  1974  (includmg  the 
regulations  published  on  August  24. 
1988.  at  53  FR  32344).  to  the  extent  that 
the  provisions  of  such  regulations  are 
inconsistent  with  the  provisions  of  Part 
3, 

For  the  reasons  set  out  above.  GAL 
No.  7-88  is  published  below,  together 
with  Training  and  Employment 
Information  Notice  No.  6-88. 

Duled:  September  13. 1»88. 
Roberts  T.  Jooes, 

AssiA  ion  I  Secretary  of  Labor. 
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Operating  Instructions  fot  Impleaenting  the  Amend- 
SUBJECT     ments  to  the  Trade  Adjustment  Assistance  Program 
in  the  Omnibus  Trade  and  Competitiveness  Act  of 
198B 

1.   Purpose .   To  inform  the  States  of  the  operating  instruc- 
tions for  i  mpleTienr  ing  the  iSBS  Amendmerts  affecting  the 
Trade  Adjusrment  Assistance  for  Workers  (TAA)  Program,  which 
are  contained  in  Part  3  of  Subtitle  D  of  Title  I  of  the  "Oii- 
nibus  Trade  and  Competitiveness  Act  of  1988"  (OTCA).   These 
operating  instructions  shall  remain  in  effect  until  amended 
regulations  ate  published,  or  superseded  or  supplemented  by 
further  operating  instructions. 

Proposed  amendments  to  the  regulations  at  20  CFR  Part  617 
will  be  published  as  soon  as  possible,  with  an  opportunity 
for  the  States  and  the  public  to  comment. 
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Trade  Act  of  1974.   With  regard  to  each  of  those  provisions  of  the 
1988  Amendments,  this  document  also  sets  forth  operating  instructions 
of  the  Department  of  Labor  to  guide  the  States  in  implementing  those 
provisions,  and  which  Include  the  Department's  interpretation  of  the 
1988  Amendments  which  affect  the  TAA  Program. 

The  provisions  of  Part  3  supersede  the  prior  provisions  of  the  Trade 
Act,  and  the  regulations  implementing  the  TAA  Program,  to  the  extent 
that  the  provisions  of  Part  3  are  inconsistent  with  the  Trade  Act  and 
the  implementing  regulations.   Therefore,  the  provisions  of  Part  3 
oust  be  given  effect  as  of  their  respective  effective  dates  as  set 
forth  in  Part  3  and  in  this  document.   In  no  case  may  any  determina- 
tions of  entitlement  to  TAA  Program  benefits  that  are  affected  by  the 
1988  Amendments  be  based  upon  the  prior  law  or  the  regulations  imple- 
menting the  prior  law.   Note,  however,  that  job  search  and  relocation 
allowances  are  not  affected  by  the  1988  Amendments. 
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The  1988  Amendments  to  the  Trade  Act  of  197^ 

On  August  23.  1988,  the  President  signed  into  law  the  "Omnibus  Trade 
and  Competitiveness  Act  of  1988".   Part  3  of  Subtitle  D  of  Title  I  of 
the  Act  concerns  trade  adjustment  assistance  for  worKers  and  firms. 
This  document  relates  only  to  those  provisions  of  Part  3  affecting 
the  TAA  Program  for  workers.   Most  of  the  provisions  of  Part  3  af- 
fecting the  TAA  Program  for  workers  are  in  the  form  of  amendments  to 
Chapter  2  of  Title  II  of  the  Trade  Act  of  1974,  and  while  some  of  the 
provisions  of  Part  3  are  not  in  the  form  of  amendments  to  the  Trade 
Act  of  1974,  they  nonetheless  must  be  given  effect  according  to  their 
intent  as  affecting  the  TAA  Pcogcaa. 


4 .   The  1988  Amendment8--0perat ing  Instructions.   The  1988  Amendments 
are  set  out  in  this  section  in  the  order  of  the  section  number  of  the 
Trade  Act  of  1974  affected  by  each  of  the  amendments,  together  with 
an  explanation  of  each  amendment,  the  effective  date  of  each  amend- 
ment, the  regulations  principally  affected  by  each   amendment,  and 
additional  instructions  on  the  administration  of  each  amendment. 
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A.   SECTION  2  22 
Group  Eligibility  Roqui rements 

A.l.   Oil  and  Gas  WnrKerE--Prospect i ve . 

AMENDED  T.AW:   Section  1421(a)(1)(A)  of  the  OTCA  amends  Section  222  of 
the  Trade  Act  to  add  certain  oil  and  gas  workers  to  the  groups  of 
workers  potentially  eligible  for  program  benefits  under  the  TAA  Pro- 
gram.  This  is  accomplished  by  adding  new  subsection  (b)  to  Section 
222.  which  provides  that  any  firm  or  subdivision  of  a  firm  that  "en- 
gages in  exploration  or  drilling  for  oil  or  natural  gas"  shall  be 
considered  to  be  a  firm  producing  oil  or  natural  gas.  and  shall  be 
considered  to  be  producing  articles  "directly  competitive  with  im- 
ports of  oil  and  with  imports  of  natural  gas."   The  definition  of  the 
term  "contributed  importantly"  is  not  changed  in  this  amendment. 

This  amendment  became  effective  on  August  23.  1988.   It  is  a  perma- 
nent change  in  the  Trade  Act  having  prospective  effect,  and  It  af- 
fects the  regulations  at  29  CFR  Part  90. 

ADMINISTRATION :   As  this  amendment  pertains  to  the  certification  pro- 
cess, rather  than  program  benefits,  the  principal  impact  will  be  on 
the  Department  of  Labor  rather  than  the  States.   The  incidental  im- 
pact on  the  States  will  be  in  carrying  out  the  information,  assis- 
tance, and  notification  requirements  of  Section  22S  of  the  Trade  Act, 
as  amended  in  1981  and  as  further  amended  by  Section  1422  of  the 
OTCA.  and  the  provisions  of  amended  Section  239(f)  of  the  Trade  Act. 

Interpretation  of  the  amendment  to  Section  222  will  be  addressed  in 
the  amendments  to  the  regulations  at  29  CFR  Part  90  and  in  other  op- 
erating instructions  issued  by  the  Department  of  Labor. 

A. 2.   Oil  and  Gas  Workers--Ret react ive . 


AMENDED  LAW:   Section  1421(a)(1)(B)  of  the  OTCA  provides,  without 
amending  the  Trade  Act.  that  the  amendment  with  respect  to  oil  and 
gas  workers  made  by  Section  1421(a)(1)(A)  shall  apply  to  oil  and  gas 
workers  separated  after  September  30.  198S,  if  such  workers  are  cov- 
ered by  a  certification  issued  under  Section  223  that  would  not  have 
been  issued  but  for  the  amendment  in  Section  1421(a)(1)(A),  and  if 
such  certification  is  issued  with  respect  to  a  petition  which  is 
filed  with  the  Department  of  Labor  and  received  in  the  Office  of 
Trade  Adjustment  Assistance,  Employment  and  Training  Administration, 
601  "D"  Street.  NW,  Room  6434.  Washington.  DC  20213.  by  COB  on 
November  18.  1988. 


The  retroactive  feature  of  Section  1421(a(l)(B)  relates  to  payment 
of  basic  trade  readjustment  allowances  for  the  retroactive  period, 
and  it  is  expressly  provided  that  payments  shall  be  made  "Notwith- 
standing Section  223(b)  of  the  Trade  Act  of  1974.  or  any  other  pro- 
vision of  law."   Section  223(b)  refers  to  the  impact  date,  which  is 
set  aside  by  this  provision. 

The  reference  to  "any  other  provision  of  law"  clearly  includes  the  60 
days  preclusion  in  Section  231(a).  because  otherwise  the  workers 
could  not  qualify  for  retroactive  payments.   Other  provisions  of  the 
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This  provision  became  effective  on  August  23,  1988,  and  petitions 
thereunder  must  be  received  by  the  Office  of  Trade  Adjustment  Assis- 
tance by  CCE  November  18.  19B8.   !t  is  retroactive  in  effect,  apply- 
ing to  workers  separated  after  September  30,  198S.  and  will  have 
prospective  effect  for  any  worlcer  whose  eligibility  period  for  basic 
TRA  extends  past  August  23.  1988  (the  date  of  enactment  of  the  OTCA). 

This  amendment  affects  the  regulations  at  29  CFR  Part  90  and  20  CFR 
Part  617. 

ADM!N!5TSATI0N':   GENERAL  ADMINISTRATION  LETTER  NO.  6-88.  entitled: 
"Trade  Adjustment  Ass istance- -Workers  of  Firms  in  the  Oil  and  Gas 
Industry  Engaged  in  Exploration  and  Drilling.  Separated  From  Employ- 
ment After  September  30,  198S.  May  File  Petitions  Under  New  Eligi- 
bility Rules",  issued  on  August  23.  1988,  provides  instructions  to 
States  on  implementing  this  provision.   This  subject  GAL  6-88  supple- 
ments the  operating  instructions  in  this  document.   GAL  6-8B  was  pub- 
lished in  the  Federal  Register  on  September  14.  1988. 

The  States  w.ll  be  directly  involved  in  administering  the  amendment 
as  It  affects  TAA  Program  benefits,  and  in  carrying  out  the  informa- 
tion, assistance  and  notification  requirements  of  Section  22S.  as 
amended  in  1981  and  as  further  amended  by  Section  1422  of  the  OTCA. 
and  the  advice  and  assistance  provisions  of  amended  Section  239(f) 
of  the  Trade  Act. 

A. 3.   Application  to  Ml  Industries. 

AWENOEn  LAW:  Section  1421(b)  of  the  OTCA  amends  Section  222  of  the 
Trade  Act  to  extend  eligibility  for  TAA  to  workers  with  independent 
firms  that  provide  "essential  goods  or  essential  services"  to  firms 
adversely  affected  by  imports.  Under  Section  1430(d)  of  the  OTCA 
this  amendment  does  not  take  effect  until  one  year  after  the  import 
fee  takes  effect. 

A-DMINISTRATION:   Administration  of  this  amendment  is  not  addressed 
in  this  document,  and  will  be  addressed  in  separate  guidance  or  in 
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the  amendments  to  the  regulations  at  29  CFR  Part  90. 

B.   SECTION  22 S 
Bnnefit  Information  to  Worke-s 

B .   Benefit  Information. 

AKENDEP  LAW:   Section  1422  of  the  OTCA  amends  Section  22%  of  the 
Trade  Act  to  add  a  new  subsection  (b).   Under  new  subsection  (b). 
written  notice  by  mail  is  required  to  be  given  to  each  worker  there 
is  reason  to  believe  is  covered  by  a  certification,  and  notice  is 
required  to  be  published  in  newspapers  of  general  circulation  in  the 
areas  in  which  workers  covered  by  a  certification  reside.   Such 
notices  are  required  to  inform  workers  of  the  TAA  Program  benefits 
available  to  them. 

This  amendment  becomes  effective  as  a  requirement  on  September  22, 
198B.  and  is  applicable  in  the  case  of  all  certifications  issued  on 
and  after  that  date.   A  State  may  apply  this  amendment  to  certifica- 
tions issued  prior  to  the  effective  date  of  the  amendment.   This 
notification  and  publication  requirement  is  in  addition  to  the 
assistance  and  inform.ation  requirements  under  Section  225.  as  set 
forth  in  the  present  regulations  at  20  CFR  Part  617.  and  therefore 
affects  the  regulations  to  this  extent. 

While  this  amendment  to  Section  225  is  effective  on  September  22, 
1988.  and  will  be  implemented  by  the  States,  not-.ce  also  that  the 
aiendment  to  subsection  (f)  of  Section  239  is  effective  on  August  23, 
1988,  and  requires  the  States  to  furnish  much  more  detailed  informa- 
tion to  workers. 

A'Ml NT  STRATI ON:   Upon  receipt  of  an  official  not-ce  from  the  Regional 
Office  of  a  certification  of  eligibility  for  TAA  issued  by  the  De- 
partment for  a  worker  group  in  the  State,  the  State  agency  will 
satisfy  these  notification  requirements  by: 

Ind  i vi  dua  I  Not  ire :   Obtaining  from  the  firm,  or  other  reliable 
source,  the  names  and  addresses  of  all  workers  who  were  partial- 
ly or  totally  separated  from  adversely  affected  employment  before 
the  certification,  and  workers  who  are  thereafter  partially  or 
totally  separated  within  the  certification  period.   The  State 
agency  shall  mail  a  written  notice  to  each  such  worker  of  the 
benefits  available  under  the  TAA  Program.   A  preprinted  leaflet 
containing  the  information  described  below  in  d.  and  e.  may  be 
enclosed  with  the  notice  to  the  worker.   The  notice  must  include 
the  following  kinds  of  information: 

a.  Article(s)  produced  and  worker  group  covered  by  the 
cert  if  icat  ion . 

b.  Name  and  the  address  or  location  of  workers'  firm. 

c.  Impact,  certification,  and  expiration  dates  in  the 
certification  document. 

d.  Benefits  and  reemployment  services  available  to  eligible 
workers . 

e.  Explanation  of  how  workers  apply  for  TAA  benefits  and 
servi  ces . 

f.  Whom  to  call  to  get  additional  information  on  the 
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certification, 
g.  When  and  where  the  worker  should  rome  to  the  local  office 
to  apply  for  benefits  and  services. 

Newsr.appr  Notice:   Publishing  a  notice  of  the  certification  in  a 
newspaper  of  general  circulation  in  the  area  where  workers 
covered  under  the  certification  reside.   The  published  notice 
must  include  the  following  kinds  of  information; 

a.  Article(s)  produced  and  worker  group  covered  by  the 
certif  ication . 

b.  Name  and  the  address  or  location  of  workers'  firm. 

c.  Impact,  certification,  and  expiration  dates  in  the 
certification  document. 

d.  Benefits  and  reemployment  services  available  to  eligible 
workers  . 

e.  Explanation  of  how  and  where  workers  apply  for  TAA 
benefits  and  services. 

States  are  also  encouraged  to  issue  press  releases  to  the  print  and 

broadcast  media  on  certifications  issued  by  the  Department  which 
ir.rlude  thp  above  kinds  of  information. 

C.  SECTION  231 
Qualifying  Requirements  for  Workers 

C.l.   Participation  in  Training  Program  Required. 

RM^NTiEn  r.AW:   Section  1423(a)(1)  of  the  OTCA  amends  paragraph  (S)  of 
Se-tinn  231(a)  of  the  Trade  Act  to  require,  as  a  new  eligibility 
requirement  for  receipt  of  basic  TRA .  that  a  worker  be  enrolled  in  a 
training  program  approved  under  Section  236(a),  or  have  completed  a 
training  program  approved  under  Section  236(a),  after  a  separation 
qualifying  under  Section  231(a)(1),  or  have  received  a  written 
certification  of  a  finding  that  it  is  not  "feasible  or  appropriate" 
to  approve  training  under  Section  236(a)  for  that  worker. 

This  amendment  is  effective  on  November  21,  1988,  under  Section 
1430(f)  of  the  OTCA,  and  will  apply  to  workers  in  TRA  eligibility 
periods  at  that  time  and  thereafter.   The  90-day  delay  in  effective 
date  gives  the  States  and  workers  time  to  prepare  to  meet  this  new 
requirement.   Thereafter,  under  subsection  (b)(2)  (as  amended  by 
Section  1423(a)(2)  of  the  OTCA),  the  training  requirement  of  new 
Section  231(a)(5)  shall  not  apply  with  respect  to  any  week  of  un- 
eaploynent  that  begins  more  than  60  days  after  the  filing  date  of 
the  petition  which  resulted  in  the  certification,  and  before  the 
first  week  following  the  week  in  which  the  certification  is  issued. 

This  amendment  substitutes  for  the  job  search  program  requirement 
contained  in  Section  231(a)(5),  but  the  job  search  program  require- 
ment remains  in  effect  as  the  Section  231(a)(5)  requirenent  until 
the  day  before  the  new  training  requirement  takes  effect  on  November 
21.  1988. 


This  amendment  affects  the  regulations  at  20  CFB  Part  617. 
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ADMINISTRATION:   Workers  are  required  to  be  enrolled  in  a  training 
program,  have  completed  a  training  program  approved  or  approvable 
under  Section  236(a),  or  have  received  a  written  certification 
waiving  the  training  requirement  in  order  to  receive  TRA  payments. 
The  training  requirement  may  be  waived  under  amended  Section  231(c) 
(1)  by  certification  in  writing  on  an  individual  basis  if  the  State 
agency  determines  that  training  is  not  feasible  or  appropriate  for 
the  worker. 

This  requirement  is  applicable  to  individuals  who  are  otherwise 
eligible  for  basic  TRA  on  or  after  November  21,  1988.   State  agen- 
cies shall  take  actions  necessary  to  insure  that  all  individuals  who 
are  in  TRA  eligibility  periods  that  will  extend  past  November  21, 
1988  are  notified  in  writing  of  the  new  qualifying  requirement  imme- 
diately so  they  will  have  a  reasonable  opportunity  to  satisfy  the 
r  equi  rement . 

Workers  in  approved  training  on  November  21,  1988,  will  not  be 
affected  by  this  amendment,  whether  the  training  was  approved  before 
or  after  August  23.  1988.   However  the  workers  will  have  to  meet  the 
participation  requirement  of  Section  231(b)  on  and  after  November  21. 
1988. 

For  purposes  of  this  section,  the  following  definitions  shall  apply: 

Enrolled  in  Training.   A  worker  shall  be  considered  to  be 
enrolled  in  training  when  the  workers  application  for  training 
is  approved  by  the  State  agency  and  the  training  institution  has 
furnished  written  notice  to  the  State  agency  that  the  worker  has 
been  accepted  in  the  approved  training  program  beginning  within 
30  calendar  days.   (  A  waiver  under  amended  Section  231(c)  is 
not  required  for  an  individual  who  is  enrolled  in  training  as 
def  ined  herein. ) 

Completed  Training.   A  worker  shall  be  considered  to  have 
completed  a  training  program  if  the  training  program  was 
approved,  or  was  approvable  and  is  approved  under  Section  236(a) 
of  the  Trade  Act,  the  training  occurred  subsequent  to  the 
individual's  total  or  partial  separation  (as  defined  in  the 
Trade  Act  and  20  CFR  Part  617),  and  the  training  provider  has 
certified  that  all  the  conditions  for  satisfactory  completion  of 
the  training  program  have  been  satisfied. 


Job  Search  Program.   Amended  Section  231(a)(5)  deletes  the  require- 
ment that  workers  participate  in  a  job  search  program,  where  reason- 
ably available,  as  a  condition  for  receiving  TRA,  effective  on 
November  20,  198B.   However,  because  of  the  demonstrated  value  of 
job  search  workshops  and  job  finding  clubs  In  helping  dislocated 
workers  return  to  suitable  employment.  States  are  encouraged  to 
continue  to  refer  trade  impacted  workers,  who  do  not  participate  in 
an  approved  training  program,  or  who  have  completed  a  training 
program,  to  such  activities. 

C.2.   Participation  In  Training  Program. 
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In  making  decerminations  under  subsection  (b).  the  following  defini- 
tions under  subsection  (b),  shall  be  used: 

Failed  to  begin  participation.   A  worker  shall  be  determined  to 
have  failed  to  begin  participation  in  a  training  prograit  when 
the  worker  fails  to  attend  all  scheduled  training  classes  and 
other  training  activities  in  the  first  week  of  the  training 
program,  without  justifiable  cause. 

Ceased  participation.   A  worker  shall  be  determined  to  have 
ceased  participation  in  a    training  program  when  the  worker  fails 
to  attend  all  scheduled  training  claEses  and  other  training 
activities  scheduled  by  the  training  institution  in  any  week  of 
the  training  program,  without  justifiable  cause. 

Justifiable  Cause.   Justifiable  cause  means  such  reasons  as 
would  justify  an  individual's  conduct  when  measured  by  conduct 
expected  of  a  reasonable  individual  in  like  circumstances, 
including  but  not  limited  to  reasons  beyond  the  individual's 
control  and  reasons  related  to  the  individual's  capability  to 
participate  in  or  complete  an  approved  training  program. 


C.  3 


Certifications  Waiving  Workers'  Par'^  i  cipat  icn  in  Training. 


AMENDED  LAW:   Section  1423(a)(3)  of  the  OTCA  amends  subsection  (c) 

of  Section  231  of  the  Trade  Act.  relating 

to  participation  in  train 

ing  as  required  by  Sections  231(a)(5)  and 

231(b)  (as  discussed  in 

the  preceding  two  items).   Under  new  subsection  (c),  upon  a  finding 

being  made  that  "it  is  not  feasible  or  appropriate"  to  approve  a 

training  program  for  a  worker  under  Section  236(a),  the  worker  must 

be  furnished  "a  written  statement  certify- 

ing  such  finding."   Under 

subsection  (c)(1)(B).  when  a  State  issues 

such  a  written  statement 

to  a  worker,  it  is  required  to  "submit  to 

the  Secretary  a  written 

statement  certifying  such  finding  and  the 

reasons  for  such  find- 

ing."   Subsection  (c)(2)  provides  for  revoking  a  certification  in  a 

written  statement  submitted  to  the  worker 

and  the  Secretary.   Sub- 

section  (c)(3)  requires  annual  reports  to 

Congress  on  numbers  of 

certifications  issued  and  revocations  of  certifications. 

This  amendment  is  effective  on  Novetnber  21.  1988.  as  are  the  amend- 
ments discussed  in  the  two  preceding  items,  and  affects  the  regula- 
tions at  20  CFR  Part  617.   This  amendment  also  will  apply  to  workers 
in  TRA  eligibility  periods  on  its  effective  date  and  thereafter. 
The  90-day  delay  in  effective  date  gives  the  States  and  workers  time 
to  implement  subsection  (c)  in  connection  with  the  new  requirements 
of  Section  231(a)(B)  and  231(b). 

ADMINISTRATION:   On  November  21.  19B8.  all  individuals  in  TRA  eligi- 
bility status  must  either  be  enrolled  in  a  training  program  or  have 
completed  a  training  program  approved  under  Section  236(a)  in  order 
to  continue  to  receive  TRA  payments.   The  new  requirement  may  be 
waived  under  amended  Section  231(c)(1)  by  certification  in  writing 
on  an  individual  basis,  if  the  State  agency  determines  that  training 
is  not  feasible  or  appropriate. 
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The  Department's  policy  is  to  Issue  waivers  of  the  training  require- 
ment on  a  limited  basis  when  training  is  not  fe.?sible  or  approrriate 
under  The    foilowing  conditions : 

W.hpn  a  State  agency  makes  a  determination  that  the  training  re- 
quirement will  be  waived  for  an  individual  then  the  State  agency 
must  issue  a  written  certification  to  the  individual  of  sach  a 
finding. 

a.  A  formal  written  certification  must  be  provided  to  each 
affected  worker.  At  a  iclnimum.  the  certification  shall 
contain  the  following  information: 

(1)  Name  and  social  security  number  of  the  worker. 

(2)  Petition  number  under  which  the  worker  was  certified. 

(3)  Effective  date  of  the  certification,  and  the  impact  and 
termination  dates,  where  appropriate. 

(4)  Statement  that  training  is  not  feasible  or  appropriate 
and  the  reason  for  the  finding.   Any  other  conditions  the 
State  agency  deems  appropriate  in  informing  the  worker. 
Signature  block  for  appropriate  State  official. 
Signature  block  for  worker  s  acknowledgement  of  receipt. 


(5) 
(6) 


b.  State  agencies  must  develop  a  procedure  for  reviewing 
regularly  a  certification  of  waiver  of  training  issued  to  a 
worker  to  ascertain  that  the  conditions  upon  which  the  waiver 
was  granted  continue  to  exist  or  have  been  changed  in  which 
case  the  certification  may  be  revoked. 

State  agencies  may  incorporate  a  revocation  section  in  the 
certification  of  waiver  form  or  a  separate  written  state- 
ment.  Similiar  information  as  listed  in  the  certification 
should  be  provided  to  the  worker  when  revoking  the  certifi- 
cation. 

c.  State  agencies  must  develop  procedures  for  compiling  the 
number  of  certifications  issued  and  revoked,  by  reason.   (The 
Department  is  required  to  report  annually  to  the  Congress  on 
the  number  of  certifications  issued  and  revoked.   The  Depart- 
ment will  develop  reporting  requirements  and  issue  instruc- 
tions to  State  agencies.) 

d.  State  agencies  are  not  required  to  forward  copies  of  indivi- 
dual waivers  to  the  Department.   The  Department  will  review  a 
random  sample  of  waivers  issued  by  the  State  agencies  during 
regular  ETA  reviews  of  TAA  program  administration. 

With  regard  to  certifications  under  subsection  (c)(1),  the  key  words 
are  whether  it  is  "feasible  or  appropriate"  to  approve  training  for 
a  worker.   The  word  "feasible"  refers  to  whether  the  object  is 
capable  of  being  done  or  carried  out. 

As  used  in  Section  231  for  purposes  of  training  approval  under  the 
criteria  of  Section  236(a).  "feasible"  means  simply  whether  there  Is 
any  training  available  at  that  time  which  meets  all  the  criteria  of 
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rd  "appropriate"  carries  the  more  expansive  meaning  of  being 
ally  suitable  or  compatible,  fitting,  or  proper.  Therefore, 
priate"  refers  to  suitability  of  the  training  for  the  worker 
ding  whether  there  is  a  reasonable  prospect  which  is  reason- 
oreseeable  that  the  worker  will  be  reemployed  by  the  firm  from 
ser^tated)  and  compatibility  of  the  training  for  the  purpo.'^es 
TAA  Program.   In  these  respects,  suitability  of  training  for 
rker  is  encompassed  within  the  several  criteria  in  Section  236 
,  and  compatibility  with  the  program  is  settled  by  the  various 
ions  of  Section  236  which  describe  the  various  types  of  train- 
provable  under  Section  236  and  the  limitations  thereon. 


Accordingly,  whether  training  is  "feasible  or  appropriate   at  any 
given  rime  is  determined  by  finding  whether,  at  that  tire,  training 
suitable  for  the  worker  is  available,  the  training  is  training  which 
is  approvable  under  Section  236  including  the  criteria  in  Section 
236(a)(1),  the  worker  is  so  situated  as  to  be  able  to  take  full 
advantage  of  the  training  and  complete  the  training,  full  funding 
for  the  training  is  available,  and  the  training  will  commence  within 
30  days  of  approval. 

This  amendment  substitutes  for  a  similar  provision  relating  to  the 
job  search  program  requirement  and  the  provisions  of  subsection  (c) 
remain  in  effect  until  the  amendment  discussed  in  this  item  and  the 
two  preceding  items  take  effect  on  November  21,  1988.   This  amend- 
ment affects  the  regulations  at  20  CFR  Part  617,  although  the  regu- 
lations on  the  job  search  program  requirement  which  implement  Sec- 
tion 231(a)(5)  and  (c)  will  remain  in  effect  until  the  day  before 
the  amendments  to  Sections  231(a)(5),  (b).  and  (c)  take  effect  on 
November  21.  ISSB. 

D.   SECTION  232 
Weekly  Amounts  of  TRA 

D.  Weekly  Amounts  of  TRA. 

AMENDED  LAW:   Section  1423(b)  of  the  OTCA  amends  subsections  (b)  and 
(c)  of  Section  232  of  the  Trade  Act,  but  no  change  is  made  in  the 
computation  of  the  weekly  amount  of  TRA  payable.   The  weekly  amount 
will  continue  to  be  based  upon  the  first  exhaustion  of  UI  as  it  was 
set  in  the  1981  Amendments  and  is  reflected  in  the  regulations  at  20 
CFR  Part  617. 

Subsection  (b)  of  Section  232  Is  amended  by  striking  out,  "including 
on-the-job  t ra inlng , " (OJT) .   This  Is  a  technical  change,  to  conform 
to  Section  233(e)  which  prohibits  payment  of  TRA  to  workers  in  OJT. 
This  technical  change  is  effective  on  August  23.  1988. 


11 


36192 


Federal  Regisler  /  Vol.  53,  No  :80  /  Friday.  September  1&,  1388  /  Notices 


Subspcrion  (c)  of  Spction  232  Is  amended  by  strking  out  references 
to  Sections  731(c)  and  736(c),  and  eubstlturinq  a  reference  to 
Section  231(h).   This  is  a  conforming  change  related  to  other  amend- 
ments to  the  Trade  Act  in  the  OTCA .   This  amr-ndmont  is  effective  on 
November  21,  1988.  as  are  the  amendments  fo  Section  731  to  which  it 
relates  and  which  are  discussed  above.   As  in  the  case  of  the  amend- 
ments to  Section  231,  this  amendment  also  will  affect  the  regulations 
at  20  CFR  Part  617 . 

ADMINISTRATION:  State  agencies  should  examine  TRA  payment  procedures 
to  ensure  that  such  procedures  conform  to  the  requirement  prohibiting 
TRA  payments  when  the  worker  is  participating  in  OJT. 

Section  232(c)  of  the  Trade  Act  is  amended  by  deleting  references  to 
Sections  231(c)  and  236(c),  and  substituting  references  to  the  amend- 
ed training  requirements  Imposed  under  amended  Section  231(b)  of  the 
Trade  Act  for  TRA  eligibility.   The  amendment  to  subsection  (c)  of 
Section  232  Is  effective  on  November  21,  1988.  as  are  the  amended 
training  requirements  under  Section  231  to  which  it  relates  and.  as 
indicated,  are  discussed  above. 

E.   SECTION  233 
t.imita'ions  on  Trade  Bead  iustinent  Allowances 

Section  1423(c)  of  the  OTCA  includes  three  amendments  to  Section  233 
cf  the  Trade  Act.  and  adds  a  new  Section  746  on  the  subject  of  "Sup- 
rlemental  Wage  Allowance  Hemonst ra t i on  Projects."   Section  246  does 
not  affect  the  regulations  at  70  CFR  Part  617  or  79  CFR  Part  90.  and 
w'll  be  addressed  in  orher  guidance  issued  by  the  Department. 

El.   Eligibility  Period  for  Additional  TRA. 

A-MENDED  LAW:   Section  I473(^)(l)  of  the  OTCA  amends  subsection  (a)(3) 
(B)  of  Section  233  by  striking  out  "is  approved"  and  inserting  the 
word  "begins"  in  place  thereof.   This  is  essentially  a  technical 
change,  but  it  corrects  a  problem  in  the  prior  law  which,  read  and 
construed  literally,  required  training  to  be  approved  after  exhaus- 
tion of  basic  TRA.   This  amendment  became  effective  on  August  23, 
1988,  and  affects  the  regulations  at  20  CFR  Part  617. 

ADMINISTRATION:   The  change  in  Section  233(a)(3)(B)  corrects  a  tech- 
nical error  which  required  the  worker's  application  for  training  to 
be  approved  before  the  worker  exhausted  eligibility  for  basic  TRA. 
This  presented  an  interpretation  problem  that  is  now  resolved  by 
this  amendment.   Therefore,  with  this  amendment  the  26-week  eligi- 
bility period  for  additional  TRA  begins  with  the  first  week  of 
training,  if  the  training  begins  after  exhaustion  of  basic  TRA.   No 
change  in  practice  is  required,  however,  as  the  same  result  had  been 
achieved  through  interpretation. 

E.7.   Conforming  Amendment. 

AMENDED  LAW:   Section  1473(c)(2)  of  the  OTCA  amends  the  last  sen- 
tence of  subsection  (3)(3)  of  Section  233  by  striking  a  reference  to 
Section  236(c)  (relating  to  the  satisfactory  progress  provision  now 
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contained  in  amended  Section  231(b)  which  is  discussed  above),  and 
by  striking  "engaged  in  such  training"  and  inserting  "participating 
in  such  training"  in  place  thereof.   The  latter  change  is  not  es- 
sentially substantive,  but  conforms  usage  to  the  words  used  in 
amended  Section  231(b)  which  is  discussed  above.   This  amendnent  is 
effective  on  November  21,  1988,  as  ate    the  amendments  to  Section  231 
to  which  it  relates  and  which  are  discussed  above.   This  amendment. 
in  and  of  itself,  has  little  effect  on  the  regulations  at  20  CFR 
Part  617 . 

ADMINISTRATION:   The  requirements  for  participation  in  training  are 
covered  in  the  discussions  above  of  the  amendments  to  Section  231. 

E.3.   Payment  of  TRA  During  Breaks  in  Training. 

AMENDFD  LAW:   Section  1423(c)(3)  of  the  OTCA  adds  a  new  subsection 
(f)  to  Section  233.   New  subsection  (f)  provides  for  the  payment  of 
basic  and  additional  TRA  "during  any  week  which  is  part  of  a  break 
in  training"  provided  three  conditions  are  met:   (a)  The  break  in 
training  does  not  exceed  14  days;  (b)  the  worker  was  participating 
in  the  training  before  the  beginning  of  the  break;  and  (c)  the  break 
is  provided  for  in  the  published  schedule  of  the  training  program. 

This  is  a  significant  change  in  the  law.   Previously,  under  Section 
233(a)(3).  the  worker  had  to  actually  be  "engaged  in"  training  in  a 
week  to  be  entitled  to  a  payment  of  additional  TRA  for  the  week. 
Under  new  subsection  (f).  a  worker  will  continue  to  receive  basic 
and  additional  TRA  during  breaks  in  training  (up  to  the  maximum  of 
26  payments),  but  only  if  the  scheduled  break  is  not  longer  than  14 
days,  and  the  other  two  conditions  stated  above  are  met.   In  addi- 
tion, the  wording  of  subsection  (f)  makes  it  clearly  applicable  to 
basic  TRA  as  well  as  additional  TRA. 

This  amendment  became  effective  on  August  23.  1988,  and  applies  to 
all  breaks  in  training  which  begin  en  or  after  such  date  regardless 
of  when  the  training  was  approved  under  Section  236.  or  whether  the 
training  was  approved  or  is  approvable  under  Section  236  as  amended 
by  the  1988  Amendments.  This  amendment  will  affect  the  regulations 
at  20  CFR  Part  617  in  regard  to  both  basic  and  additional  TRA. 

ADMINISTRATION:   The  State  agency,  ir.  administering  Section  233(f). 
must  obtain  from  an  official  of  the  training  institution  information 
on  scheduled  breaks  in  training  and  the  beginning  and  ending  dates 
of  breaks. 

a.  A  worker  participating  in  training  shall  be  paid  TRA  for  any 
week  beginning  during  a  scheduled  break  in  training  that  does 
not  exceed  14  days  provided  the  stated  conditions  are  met. 

b.  A  worker  participating  in  training  shall  not  be  paid  TRA  for 
any  week  that  begins  and  ends  during  a  scheduled  break  that 
is  IS  days  or  more  in  duration. 

However,  when  the  break  occurs  during  the  period  the  worker  is  re- 
ceiving the  76  weeks  of  additional  TRA  such  weeks  shall  be  counted 
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against  the  26  weeks  of  eligibility  for  additional  TRA.  as  such  weeks 

have  been  counted  before  the  amendment. 

In  establishing  the  number  of  days  in  a  break  in  training,  begin 
with  the  first  day  a  worker  would  ordinarily  be  in  class  were  it  not 
for  the  training  break,  and  end  with  the  last  day  in  which  the 
worker  would  ordinarily  be  in  class  were  it  not  for  the  training 
break.   Any  weekend  days  or  holidays  on  which  training  is  not 
regularly  scheduled  before  the  break  began  and  weekend  days  or 
holidays  at  the  end  of  the  break  on  which  training  is  not  ordinarily 
scheduled  are  not  counted. 

For  example,  under  the  published  schedule  there  is  a  two-week  break 
ir  the  training  progratn,  the  last  scheduled  day  of  training  is  a 
Friday,  and  training  is  not  regularly  scheduled  on  weekend  days. 
Begin  counting  break  days  on  the  following  Monday  and  consecutively 
including  weekend  days  through  the  last  weekday  of  the  break    If 
the  last  weekday  of  the  break  is  Friday,  the  number  of  break  days  in 
this  example  would  be  12.   Since  it  does  not  exceed  14  days  the 
wc-rker  is  entitled  to  payment  of  basic  or  additional  TRA  for  both 
weeks  the  worker  is  on  a  training  break  (if  otherwise  eligible). 

In  another  example,  under  the  published  schedule  for  the  training 
program.   a  Christmas  break  is  scheduled  to  begin  after  classes  on 
Tjesday.  December  20.  1988.  and  continue  until  classes  resume  on 
Wednesday.  January  4,  1989.   The  break  begins  on  Wednesday   December 
2i.  and  ends  on  Tuesday,  January  3.  a  period  of  14  days.   In  this 
exaiiple.  therefore,  the  break  in  training  does  not  exceed  14  days 
and  the  worker  is  entitled  to  payment  of  basic  or  additional  TRA  (if 
o-.herwise  eligible)  for  the  weeks  ending  on  December  24.  December 
3  i  .  and  January  7 . 


Change  the  facts  of  the  above  example  slightly,  so  that  the  break 

e-.ds  after  Tuesday.  January  1.  and  the  break  will  exceed  14  dav<! 

1-  this  situation,  the 

treatment  of  the  worker  is  exactly  as  it  was 

under  the  prior  law  as 

to  additional  TRA.   The  worker  is  entitled  tn 

basic  or  additional  TRA  (if  otherwise  eligible)  for  the  week  endina 

or.  D'^ceraber  24,  if  the 

worker  participated  in  training  on  Monday  and 
The  next  week  for  which  The  worker  is 

T-jesday  of  that  wrsek. 

entitled  to  TRA  is  the 

first  week  after  the  week  of  December  24 

during  which  classes  resume  and  the  worker  actually  participates  in 

the  training.   For  any 

weeks  which  occur  between  those  two  weeks  the 

worker  is  not  entitled 

to  basic  or  additional  TRA.  but  those  weeks 

will  nonetheless  count 

against  the  26  weeks  for  which  additional  TRA 

IS  payable  if  the  worker  was  being  paid  additional  TRA.   The  situa- 

tion is  different  if  the  worker  is  still  drawing  against  basic  TRA 

entitlement;  in  this  case  the  weeks  that  are  not  payable  do  not 

count  against  the  worker's  maximum  entitlement,  but  the  worker's 

eligibility  period  for 

basic  TRA  will  continue  to  run. 

F.   SECTION  233 
Limitation  on  Period  in  Which  Trade 
Readjustment  Allowances  Hay  be  Paid 

^•1-   Revised  Eligibility  Period  for  Basic  TRA. 
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AMENDED  t.AW:   Section  1425(a)  of  the  OTCA  amends  Section  233(a)(2) 
of  the  Trade  Act  to  return  essentially  to  the  movable  2-year  eli- 
gibility period  as  in  effect  prior  to  the  1981  AmendmentE.   Under 
amended  Section  233(a)(2),  the  eligibility  period  for  basic  TRA  Is 
the  104-week  period  that  begins  with  the  first  week  following  the 
week  of  the  worker's  most  recent,  total  separation  which  is  within 
the  certification  period  described  In  Section  231(a)(1)  for  the 
certification  under  which  the  worker  is  covered,  and  with  respect  to 
which  the  worker  meets  the  qualifying  requirements  of  Section  231(a) 
(2). 

For  an  Individual  worker  to  eEtablish  an  eligibility  period  for 
basic  TRA.  therefore,  five  conditions  must  be  found  to  exist: 
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St  have  been  separated  from  adversely  affected 

nd  such  separation  must  be  a  "total  separation" 

Section  ;!47(11)  of  the  Trade  Act  and  in  the 
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This  amendment  became  effective  on  August  23.  1988.  and  applies  to 
all  total  separations  which  occur  on  and  after  that  date,  except  in 
the  case  of  workers  who  have  previously  exhausted  all  of  their 
rights  to  basic  TRA.   This  amendment  affects  the  regulations  at  20 
CFR  Part  617,  with  respect  to  separations  occurring  on  and  after 
August  23,  1988. 

Section  1430(g)  of  the  OTCA  also  affects  the  amendment  to  Section 
233(a)(2).   Section  1430(g)  provides  that-- 

The  amendment  made  by  section  1425(a)  shall  not  apply  to  (sic) 
with  respect  to  any  total  separation  of  a  worker  from  adversely 
affected  employment  (within  the  meaning  of  section  247  of  such 
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Act)  that  occurs  before  the  date  of  enactment  of  this  Act  if  the 
application  of  such  amendment  with  respect  to  such  total  separa- 
tion would  reduce  the  period  for  which  Euch  worker  would  (but 
for  such  amendment)  be  allowed  to  receive  trade  readjustment 
allowances  under  part  1  of  subchapter  B  of  chapter  2  of  title  II 
of  the  Trade  Act  of  1974. 

Although  the  wording  of  Section  1430(g)  appears  somewhat  oblique, 
because  the  amendment  to  Section  233(a)(2)  does  not  apply  to  sep- 
arations which  occurred  before  August  23,  1998.  the  evident  purpose 
of  Section  1430(g)  is  to  prevent  the  application  of  the  amendment  to 
a  worker  if  it  would  have  the  result  of  shortening  the  worker's 
eligibility  period  which  is  based  upon  a  separation  that  occurred 
prior  to  August  23,  1983,  .ind  Section  233(a)(2)  prior  to  this  amend- 
ment.  This  could  happen  because  the  eligibility  period  under  the 
prior  law  was  104  weeks  after  the  first  exhaustion  of  regular  bene- 
fits, and  this  could  be  from  two  and  one-half  to  three  years  after 
separation,  whereas  under  amt^ndcd  Section  233(a)(2)  the  eligibility 
period  is  104  weeks  after  separation,  or  only  two  years  after  sep- 
aration. 


For  example,  a  worker  has  a 
1588,  and  the  worker's  first 
not  occur  until  after  August 
prior  to  the  OTCA  amendment, 
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To  give  full  effect  to  Section  1430(g),  therefore,  r 
worker's  longer  eligibility  period  based  upon  a  "fir 
separation"  that  occurred  prior  to  August  23,  1988, 
because  of  the  application  of  amended  Section  233(a) 
recent  qualifying  separation  that  occurred  on  or  aft 
1988.   This  means  that,  while  the  calculation  under 
233(a)(2)  should  be  made  with  respect  to  all  total  s 
workers  on  and  after  August  23.  1988,  the  eligibilit 
be  applied  to  a  worker  who  had  a  -first  qualifying  s 
to  August  23,  1988,  If  to  do  so  would  result  in  the 
bility  period  ending  on  an  earlier  date  than  the  eli 
based  upon  the  "first  qualifying  separation." 
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ADMINISTRATION:  Since  the  amended  Section  233(a)(2)  links  the  TRA 
eligibility  period  to  the  most  recent  total  separation,  the  eligi- 
bility period  established  with  respect  to  the  first  qualifying 


separation  changes  if  the  worker  has  another  "qualifying  separation" 
under  the  same  certification.   Therefore,  when  a  worker  has  a  second 
"qualifying  separation"  under  the  same  certification  the  worker's 
eligibility  period  for  basic  TRA  r.oves  from  the  prior  established 
eligibility  period,  to  104  weeks  after  the  week  in  which  the  second 
"qualifying  separation"  occurred.   The  process  will  be  repeated  for 
any  subsequent  "qualifying  separation"  occurring  within  the  certifi- 
cation period. 

EXCEPTION:   Amended  Section  233(a)(2)  may  not  be  applied  in  the 
case  of  a  worker's  more  recent  separation  that  occurs  on  or  after 
August  23,  1988.  if  it  would  result  in  the  worker  having  a  shorter 
eligibility  period  than  the  eligibility  period  based  on  the  prior 
law  and  a  "first  qualifying  separation"  that  occurred  prior  to 
August  23,  1988. 

The  provision  for  beginning  the  104-week  TRA  eligibility  period 
based  on  the  most  recent  separation  shall  be  applied  only  to  qual- 
ifying separations  occurring  on  or  after  August  23.  1988.  but  may 
net  be  applied  in  the  rase  of  a  worker  who  has  no  balance  of  basic 
TRA  entitlement  remaining  in  the  worker's  TRA  account. 

Although  a  work 
established  or 
aration"  under 
August  23.  19>8 
basic  TRA  entit 
TRA,  as  compute^ 
of  basic  TRA,  a 
or  remain  fixed 
"qualifying  sep 
A'-gust  23,  1988 
it  will  be  nece 
separation  unde 
period.  If  the 
wr.ether  such  se 
ic  effect  at  th 
f  i  rst  qual if yin 
( 1  ) ,  and  also  f 


er 's  TRA 

eligibility  period  will,  as  stated  above,  be 

reestablished  with  respect  to  each  "qualifying  sep- 

the  same 

certification  that  occurs  on  and  after 

,  nothin 

g,'^se   changes  in  regard  to  the  worker's 

iTmiETit  . 

Thus,  the  worker's  weekly  amount  of  basic 

d  under 

Section  232,  and  the  worker's  maximum  amount 

s  computed  under  Section  233(a)(1),  are  established 

at  the 

amounts  computed  with  respect  to  the  first 

arat ion. 

"  whether  this  occurred  before  or  after 

Therefore,  whenever  a  worker  files  a  new  TRA  claim 

ssary  to 

determine  whether  the  worker  had  any  prior 

r  the  same  certification  and  within  the  certification 

worker 

had  a  prior  separation  it  must  be  determined 

parat  ion 

was  a  "qualifying  separation"  (under  the  law 

le  time  o 

f  such  separation),  and  whether  it  was  the 

ig  separation  for  the  purposes  of  Sections  232.  233(a) 

or  the  p 

urpose  of  Section  233(a)(2). 

F.2. 


Retroactive  Waiver  of  Time  Limitations. 
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AMENDED  LAW:   Section  1425(b)  of  the  OTCA,  without  specifically 
asending  any  provision  of  the  Trade  Act.  waives  the  time  limit  on 
the  TRA  eligibility  period  in  Section  233(a)(2),  and  the  210-day 
tine  limit  in  Section  233(b)  on  filing  a  bona  fide  application  for 
training  in  order  to  qualify  for  additional  TRA,  but  only  for  work- 
ers who  experienced  a  qualifying,  total  separation  from  adversely 
affected  employment  in  the  period  which  began  on  August  13,  1981 
(the  date  of  enactment  of  the  1981  Amendments),  and  ended  on  April 
7.  1986  (the  date  of  enactment  of  the  1986  Amendments). 

Other  specified  conditions  must  be  met  for  a  worker  to  becoae 
eligible  under  this  retroactive  provision  for  basic  and  additional 
TRA.   This  provision  became  effective  on  August  23,  1988  and  effects 
the  regulations  at  20  CFR  Part  617. 
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Nine  conditions  must  be  found  to  exist  for  a  worker  to  establiBh  po- 
tential eligibility  under  Section  1425(b)  for  basic  and  additional 
TRA: 


a 


A  cer t  i 
ass  is ta 
Trade  A 
The  wor 
The  wor 
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regulat 
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ion; 


t  ion  of  el  igibi 
must  have  been 


lity  to  apply  for  adjustment 
issued  under  Section  223  of  the 

must  be  covered  by  such  certification; 

must  have  been  separated  from  adversely  affected 

and  such  separation  must  be  a  "total  separation" 
in  Section  2A7(ii)  of  the  Trade  Act  and  in  the 

at  20  CFR  617.3(11); 
separation  must  be  within  the  certification  period 
tification  as  specified  in  the  certification  and 
231(a)(1)  of  the  Trade  Act; 

must  mept  the  wage  and  employment  qualifying 
s  of  Section  231(a)(2)(as  in  effect  at  the  time  of 
tion)  of  the  Trade  Act  with  respect  to  such 


a^.  further  ■  for  the  purpo«;eK  or  Section  142S(b)--. 
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13,  19 
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d  a  t  e  '• 
"seaso 
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tion  must  have  occurred  on  or  after  August 

or  before  April  7,  1986; 

e  "enrolled  in  a  training  program"  approved 

(a)  of  the  Trade  Act; 

ave  been  "unemployed  continuously  since  the 

al  separation,  not  taking  into  account 

ent.  odd  jobs,  or  part-time,  temporary 

ny  week,  the  worker  has  not  been  determined 
justifiable  cause,  either  failed  to  begin 
the  training  program  in  which  enrolled  as 
on  (g),  or  has  ceased  to  participate  in  such 
before  completing  the  training  program. 


The 

term 

tion 

as  t 

Trad 

ed  i 

"jus 

Sect 

docu 


meaning  of  conditions  (a)  through  (f)  is  self-evident  from  the 
s  as  stated  in  each  of  these  conditions.   The  terms  of  condi- 
s  (g)  and  (i)  are  expressed  in  Section  142S(b)  in  the  same  terms 
he  OTCA  amendments  to  Sections  231(a)(5)(A)  and  231(b)(1)  of  the 
e  Act,  and,  therefore,  the  same  terms  in  both  provisions  (enroll- 
n.  failed  to  begin  participation,  ceased  to  participate,  and 
tifiable  cause")  shall  have  the  same  meanings  for  purposes  of 
ion  1425(b)  as  are  stated  above  in  items  C.l.  and  C  2   of  this 
ment. 


Condition  (h)  is  a  special  condition  applicable  solely  as  a  condi- 
tion of  eligibility  foe  TRA  under  Section  1425(b).   The  worker  must 
have  been  "unemployed  continuously"  since  the  date  of  the  total 
separation  which  is  referred  to  in  conditions  (c)  through  (f)    In  a 
prior  version  of  Section  1425(b)  this  condition  was  stated  as  being 
continuously  unemployed  since  the  "original"  separation.   Therefore 
since  the  enactment  version  in  effect  refers  to  any  total  separation 
meeting  conditions  (c)  through  (f),  only  the  last  such  separation 
may  be  taken  Into  account  for  the  purposes  of  Section  1425(b) 
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Further,  in  determining  whether  unemployment  has  been  continuous  (up 
to  the  time  of  enrollment  and  participation  in  training  for  the  pur- 
poses of  Section  1425(b)).  all  employment  of  the  worker  in  work  that 
is  seasonal  or  in  odd  jobs,  or  part-time,  temporary  work,  is  to  be 
disregarded.   However,  any  job  not  meeting  one  of  these  exclusions 
will  break  the  chain,  and  the  worker  may  not  be  determined  to  have 
been  continuously  unemployed. 


Section  1425(b)  became  effective  on  August 

23.  1988.  and 

affects  the 

regulations  at  20  CFR  Part  617.   Therefore, 

while  the 

waiver  of  the 

tine  limits  in  Section  233(a)(2)  and  (b)  are  retroactive 

in  a  sense. 

It  is  only  for  the  purpose  of  effectuating 

the  intent 

of 

Section 

1425(b)  that  workers  separated  in  the  perio 

d  which  be? 

an 

on  August 

13,  1981  and  ended  on  April  7.  1986,  shall 

not  be  denied 

basic  and 

additional  TRA  prospectively,  beginning  on 

August  23, 

1988,  because 

of  such  time  limitations.   Therefore.  Section  1425(b) 

IS 

to  operate 

prospectively  for  the  purposes  of  payment  o 

f  basic  and 

add  i  t ional 

TRA.  and  all  of  the  terms  and  conditions  of 

the  Trade 

Act  as  amended 

by  the  OTCA  (oxcept  the  time  elemonts  spoci 

fically  waived),  and  the 

further  conditions  stated  in  conditions  (f) 

through  (i 

)  above,  shall 

be  applied  in  determining  whether  a  particular  worker 

IE 

entitled  to 

s'jch  payments. 

ADMTNTSTRATTON:   No  payment  of  basic  or  additional  TRA  may  be  jrade 

under  Section  1425(b)  for  any  week  which  begins  before  August  23. 
1988,  but  for  the  week  which  begins  after  August  23,  1988,  a  worker 
who  is  found  to  meet  conditions  (a)  through  (f)  and  condition  (h). 
and  who  is  also  found  to  be  "enrolled  in"  (condition  (g))  or  partic- 
ipating in  a  required  training  program,  shall  be  paid  TRA  (if  other- 
wise eligible)  beginning  with  the  first  week  which  begins  after 
A-jgust  23,  1988. 

The  reference 
Eumes  the  work 
above,  and  als 
1425(b),  toget 
do  not  exceed 
under  Section 
qualifies  as  e 
basic  TRA  to  w 
the  worker  wou 
but  no  further 
weeks  of  basic 
entitled  to  26 
weeks  of  basic 
Section  1425(b 
be  made  for  an 
par tici  pat i  ng 
Payments  may  b 
1 imi  ted  cases 
of  Section  233. 

All  of  the  provisions  of  amended  Sections  233(a)(3)  and  236  will 
apply  to  Section  1425(b)  workers.   Even  though  the  last  "qualifying 
separation"  will  be  used  as  the  starting  point  for  applying  the 


to  otherwise 

eligible 

in  the  preceding  sentence  as- 

er  is  found 

to  meet  a 

11  of  the  nine  conditions  stated 

0  that  the  cumulative 

payments  maJe  under  Section 

her  with  any 

payments 

previously  made  to  the  worker. 

the  worker ' s 

maximum 

entitlement  to  TRA  as  determined 

233(a)(1)  and  (a)(3). 

For  example,  a  worker  who 

ligible  under  Section 

1425(b)  has  received  all  of  the 

hich  the  wor 

ker  was  entitled,  but  no  additional  TRA; 

Id  be  entitl 

ed  to  up 

to  26  weeks  of  additional  TRA, 

basic  TRA. 

Similarl 

y,  the  worker  had  received  20 

TRA  and  was 

determined  under  Section  233(a)(1)  to  be 

weeks;  the 

worker  is 

entitled  to  the  remaining  six 

TRA.  and  up 

to  26  weeks  of  additional  TRA.   Under 

),  however. 

no  payment  of  basic  or  additional  TRA  may 

y  week  the  worker  Is 

not  actually  enrolled  in  or 

in  t ra  ining. 

as  is  re 

quired  by  Section  1425(b). 

e  made  for  breaks  in 

training,  as  is  now  permitted  in 

to  other  workers  in  training  under  new  subsection  (f) 
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"continuously  unemployed"  condition,  the  f  irst  "qualifying  Eepara- 
ticn"  must  be  used  to  determine  weekly  and  maximum  amounts  payable 
jr.  accordance  with  Sections  232  and  233(a)(1).  However,  for  142S(b) 
wcrKers.  there  is  no  limited  eligibility  period  for  basic  TRA.  al- 
t^.:ugh  the  26-weelc  eligibility  period  for  additional  TRA  is  appli- 
cable as  stated  in  Section  233(a)(2)  as  amended  by  the  OTCA . 


s- 

ates 

agencies  must  maKe  new  determinations  for  all  workers  who 

apply 

for  benefits 

under  Section  1425(b).  and  provide  payments  when 

all  el 

igibiltty  conditions  are 

met.   Also.  States  must  make  good 

fa 

ith 

efforts  to  inform  workers 

of  their  rights  under  this  provision 

th 

r  oug 

h  notices  in 

newspapers  o 

f  general  circulation  in  areas  of  the 

St 

ate 

where  workers 

covered  by 

past  certifications  reside,  and. 

w.'~ 

ere 

the  certification  periods 

under  such  certifications  include 

a  r 

y  portion  of  the 

period  which 

began  on  August  13.  1981.  and  ended 

on 

April  7,  1986. 

The  efforts 

by  the  States  should  also  include. 

w!- 

ere 

appropriarr. 

news  release 

s.  notification  to  unions,  and  post- 

1  r 

g  of 

notices  in  l)T,  Job  Servi 

ce  and  other  appropriate  offices. 

a  t  p 

agencies  are 

also  enroura 

ged  to  use  available  and  accessible 

it 

•ni  ni  St  rat  i  vp  records  to  help 

identify  those  workers  previously 

de 

n  i  ed 

TAA  benefits 

and  services  who  Bight  now  be  eligible  for  TRA 

F^ 

yments  or  ttalnin 

g- 

State  agencies  will  consider  local  labor  market  characteristics  in 
applying  the  terms  seasonal,  odd  jobs,  or  part-time,  temporary  work. 

G.  SECTION  236 
Training  for  Adversely  Affected  Workers 

Section  1424  of  the  OTCA  makes  a  number  of  changes  in  Section  236  of 
the  Trade  Act.  and  related  changes  in  Section  239.   The  changes  in 
subsections  (a)  and  (c)  of  Section  1424.  to  Section  236,  are  dis- 
cussed in  this  section.   All  of  the  change?  to  Section  236  affect 
the  regulations  at  20  CFR  Part  617.   Subsection  (b)  of  Section  1424, 
w-.ich  relates  to  a  possible,  future  increase  in  the  $80  million 
ceiling  is  not  addressed  in  this  document. 

G.l.   Criteria  for  Approval  of  Training. 

AM^NDEn  r.AW:   In  paragraphs  (1)  through  (4)  of  Section  1424(a)  of 
the  OTCA.  the  criteria  for  approval  of  training  in  Section  236(a)(1) 
of  the  Trade  Act  are  amended  by  changing  "is  available"  to  "is 
reasonably  available"  in  subparagraph  (D).  and  by  adding  new 
criterion  (F)  that  "such  training  is  suitable  for  the  worker  and 
available  at  reasonable  cost." 

New  paragraph  (9)  of  Section  236(a).  as  added  by  Section  1424(a)(13) 
of  the  OTCA,  directs  the  Secretary  of  Labor  to  prescribe  regulations 
which  set  forth  the  criteria  for  each  of  the  subparagraphs  of  Sec- 
tion 236(a)(1)  that  will  be  used  as  the  basis  for  making 
determinations  under  paragraph  (1)." 

These  amendments  became  effective  on  August  23,  1988. 

ADMINISTRATION:   For  purposes  of  imple»enting  Section  236(a)(9),  the 
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following  criteria  are  set  forth  for  subparagraphs  (A)  through  (F) 
of  Section  236(a)(1)  for  making  determinations  under  paragraph  (1): 

(A)  There  is  no  suitable  employment  (which  may  include 
technical  and  professional  employment)  available  for  an 
adversely  affected  worker. 

This  means  that  for  the  worker  for  whom  approval  of  training  is 
being  considered  under  Section  236(a)(1).  there  is  at  that  time  no 
suitable  employment  available  for  that  worker,  either  in  the  commut- 
ing area,  as  defined  in  20  CFR  617. 3(k).  or  outside  the  commuting 
area  in  an  area  in  which  the  worker  desires  to  relocate  with  the 
assistance  of  a  relocation  allowance  under  Section  238.  and  there  is 
no  reasonable  prospect  of  such  suitable  employment  becoming  avail- 
able for  the  worker  within  the  next  30  days.   For  the  purposes  of 
subparagraph  (A),  the  term  "suitable  employment"  is  defined  in 
Section  236 (f )( redesignated  (e)  by  Section  1424(c)(3).  effective  on 
November  21 .  1988  )  . 

(B)  The  worker  would  benefit  from  appropriate  training. 

This  means  that  there  is  a  direct  correlation  between  the  needs  of 
the  worker  for  skills  training  or  remedial  education  and  what  would 
be  provided  by  the  training  program  under  consideration  for  the 
worker,  and  that  the  worker  has  the  mental  and  physical  capabilities 
to  undertake,  make  satisfactory  progress  and  complete  the  training. 
Further,  this  implies  the  individual  will  be  job  ready  on  completion 
of  training. 

(C)  There  is  a  reasonable  expectation  of  employment  following 
completion  of  such  training. 

arket  conditions 
f  the  training 
red.  a  reasonable 
g  the  skills  ac- 

t raining.   Any 
to  account  Section 
) ) .  which  provides 
s  not  require  that 
ble.  or  offered, 
raining.   This 
here  oust  be  a  fair 

expected  to  exist 

(D)  Training  approved  by  the  Secretary  is  reasonably  available 
to  the  worker  from  either  governmental  agencies  or  private 
sources  (which  may  include  area  vocational  education  schools,  as 
defined  in  section  196(2)  of  the  Vocational  Education  Act  of 
1963.  and  employers). 

This  means  that  training  is  reasonably  accessible  to  the  worker 
within  the  worker's  commuting  area  at  any  governmental  or  private 
institution  or  facility,  particularly  including  on-the-job  training 


This  means 

that,  for  that  worker 

.  given  the  job  m 

expected  to 

exist  at  the  rime  of 

the  completion  o 

program,  th 

ere  is,  fairly  and  objectively  conside 

expecta t  i  on 

that  the  worker  will 

find  a  job.  usin 

qu  i  red  whi 1 

e  in  training,  after 

completion  of  the 

determination  under  subparagraph 

(C)  must  take  in 

23f(a)(2)  ( 

redesignated  (3)  by  Section  1424(a)(ll 

that  "a  reasonable  expectation  o 

f  employment"  doe 

employment 

opportunities  for  the 

worker  be  availa 

imttediat ely 

upon  the  completion 

of  the  approved  t 

emphasizes , 

rather  than  negates. 

the  point  that  t 

and  objective  projection  of  job 

market  conditions 

at  the  time 

of  completion  of  the 

training . 
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with  an  pmployer,  and  it  means  training  that  is  suitable  for  the 
worker  and  meets  the  other  criteria  of  subsection  (a)(1).   It  also 
means  that  emphasis  must  be  given  to  finding  accessible  training  for 
the  worker,  although  not  precluding  training  outside  the  commuting 
area  if  none  is  available  at  the  time  within  the  worker's  commuting 
area.   Tf  outside  the  commuting  area  then  the  training  must  be 
available  at  a  reasonable  cost  as  prescribed  in  (F)  below. 

In  determining  whether  or  not  training  is  reasonably  available, 
first  consideration  shall  be  given  to  training  opportunities  avail- 
able within  the  workers  normal  commuting  area.   Training  at  facili- 
ties outside  the  worker's  normal  commuting  area  should  be  approved 
only  if  such  training  is  not  available  in  the  area  or  the  training 
to  be  provided  outside  the  normal  commuting  area  is  provided  at  a 
more  reasonable  cost. 

(E)  The  worker  is  qualified  to  undertake  and  complete  such 
t ra  ining . 

This  emphasizes  the  worker's  personal  qualifications;  that  is.  the 
worker's  own  physical  and  mental  capabilities  and  background  and 
expedience.   In  relation  to  these  personal  characteristics,  the 
worker  must  be  evaluated  as  qualified  to  undertake  the  specific 
training  program  being  considered  and  to  complete  the  training 
successfully. 

(F)  Such  training  is  suitable  for  the  worker  and  available  at  a 
reasonabl e  cost  . 

Sjch  training  means  the  training  being  considered  for  the  worker. 
Suitable  for  the  worker  means  that  subparagraph  (E)  is  met  and  that 
the  training  is  appropriate  for  the  worker  given  the  worker's 
capabilities,  background  and  experience. 


Available  at  a  reasonable  cost  means  that  training  is  not  approved 

at  one  institution  when,  all  costs  being  considered,  the  same  train- 

ing can  be  obtained  at  another  institution  at  a  lower  total  cost. 

It  also  means  that  training  is  not  approved  when  the  costs  of  the 

training  are  unreasonably  high  in  comparison  with  the  average  costs 

of  training  other  workers  in  simlliar  occupations  at  other  institu- 

tions or  facilities.   This  new  criterion  also  requires  taking  into 

consideration  the  funding  of  training  costs  from  sources  other  than 

TAA  funds,  and  the  least  cost  to  TAA  funding  of  providing  suitable 

training  opportunities  to  workers.   New  provisions  (added  by  OTCA) 

as  well  as  Section  236(a)(3)  (redesignated  (4)  by  Section  1424(a) 

(11))  mandate  a  more  controlled  and  sophisticated  management  of  TAA 

funds  and  funding  from  other  sources  in  the  provision  of  training 

opportunities  to  the  maximum  number  of  adversely  affected  workers. 

Greater  emphasis  will  need  to  be  given  to  these  elements  in  deter- 

mining the  reasonable  costs  of  training,  particularly  In  view  of  the 

new  requirements  that  TRA  claimants  be  enrolled  in  and  participate 

in  training. 

The  meanings  ascribed  above  to  the  fix   criteria  of  Section  236(a)(1) 
shall  be  given  effect  In  determinations  approving  or  disapproving 
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training  for  workers  on  and  after  August  23.  1988. 


Determining  Reasonable  Costs  of  Training.   For  the  purpose  of  sub- 
paragraph (F)  the  following  actions  shall  be  taken  by  the  State 
agency : 
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a.  Reasonable  cost  of  training  shall  take  into  consideration 
tuition  and  related  expenses  (books,  tools,  and  fees),  travel 
or  transportation  expenses,  and  subsistence  expenses. 

b.  In  determining  whether  costs  of  training  arc  reasonable, 
consideration  should  first  be  given  to  the  lowest  cost 
training  which  is  available  within  the  commuting  area.   When 
lil^e  training  for  suitable  employment  is  offered  at  more  than 
one  training  facility,  the  lowest  cost  training  shall  be 
approved . 

c.  Training  outside  the  worker's  normal  commuting  area  should  be 
approved  only  in  situations  where  appropriate  training  is  not 
otherwise  available.   Training  that  involves  transportation 
or  subsistence  costs  which  add  substantially  to  the  total 
costs  provide  a  basis  for  disapproving  the  training,  if  other 
appropriate  training  is  available. 

d.  States  shall  establish,  annually,  a  maximum  amount  allowable 
for  the  total  costs  of  training  per  worker  taking  into 
consideration  the  type  of  occupational  training,  the  usual 
and  customary  costs  of  such  training  in  the  Slate  and  the 
duration  of  the  training. 


G.2.   Training  as  an  Entitlement. 


AMENDED  LAW:   Paraaraphs  f^l  and 

(6)  0 

f  Section  1424 

make  changes  in  the  first  and  second  sentences  of  Se 

that  convert  training  from  an  entitlement  to  the  ext 

funds  are  available,  to  an  entitlement 

without  regar 

ability  of  funding  to  pay  the  costs  of 

the  training. 

first  sentence,  the  phrase  "shall  (to 

the  extent  app 

are  available)  approve",  which  was  add 

ed  by  the  1986 

amended  by  deleting  the  parenthetical 

clause  so  that 

reads,  simply,  "shall  approve".   This 

clearly  makes 

entitlement  and  in  any  case  where  the 

six  criteria  a 

met,  the  wor)cer  is  entitled  to  have  the  training  app 

not  be  unreasonably  denied. 

(a)  of  the  OTCA 
ction  236(a) (1 ) 
ent  appropriated 
d  to  the  avail- 
Thus,  in  the 
roprlated  funds 

Amendments,  is 

the  phrase 
training  an 
re  reasonably 
roved  and  it  may 


The  second  sentence  provides  that  the  worker  shall  be  entitled  to 
"have  payment  of  the  costs  of  such  training  paid  on  his  behalf."  and 
this  is  changed  by  inserting  the  parenthetical  "(subject  to  the 
limitations  imposed  by  this  section)"  after  the  words  costs  of  such 
training.   The  reference  to  " 1 imi tat  ions "  Includes  all  of  the 
limitations  and  restrictions  on  types  of  training  and  the  training 
criteria,  as  well  as  the  new  $80  million  limit  on  annual  training 
costs  payable  from  TAA  funds. 

These  amendments  became  effective  on  August  23,  1988. 
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ADMINISTRATION:   The  amended  Act  provides  up  to  $80  million  ($120 
million  one  year  after  an  import  fee  takes  effect)  to  cover  training 
costs  under  the  Act.   Up  to  this  limit  workers  are  entitled  under 
the  amended  second  sentence  of  Section  236(a)(1)  to  have  the  costs 
of  approved  training  paid  on  their  behalf. 

All  certified  eligible  workers  must  be  informed  in  writing  of  their 
entitlement  to  training  immediately  and  of  the  qualifying  require- 
ment of  being  enrolled  in  or  having  completed  training  as  a  condi- 
tion for  receiving  any  TRA  for  weeks  beginning  after  November  19. 
1988.   States  must  establish  procedures  for  documenting  such  action, 
and  records  docuaented  that  the  worker  has  been  so  informed  and  has 
attested  to  the  fact. 

G.3.   Funding  Training. 

AMENDED  T.AW:   The  OTCA  make?  four  primary  changes  in  Section  236(a) 
relating  to  funding  the  costs  of  training  approved  under  Section 
236(a)(1).  other  than  on-the-job  training. 

Section  1424(a)(12)  of  the  OTCA  adds  a  new  paragraph  (2)  to  Section 
236(a).  which  liirits  annual  training  costs  under  Section  236(a)(1) 
to  $80  r.illion.   Paragraph  (2)  further  provides  that  if  the  Secre- 
tary foresees  in  any  fiscal  year  that  the  $80  million  limit  will  be 
exceeded,  the  Secretary  will  decide  how  the  remaining  funds  shall  be 
apportioned  among  the  States  for  the  balance  of  such  fiscal  year. 
Related  to  this  is  a  one-time  appropriation  in  Section  1426(c)  of 
the  OTCA  of  such  amounts  as  may  be  necessary  for  payments  under  Sec- 
tions 236.  237.  and  238  after  August  23.  1988,  and  before  October  1, 
1988;  the  sum  appropriated  is  charged  to  the  Fiscal  Year  1989  appro- 
priation for  these  purposes. 

Section  1424(a)(13)  adds  new  paragraph  (6)  to  Section  236(a).   New 
paragraph  (6)  provides  that  the  costs  of  training  approved  under 
Section  236(a)(1)  are  "not  required'  to  be  paid  from  TAA  funds  "to 
the  extent  that  such  costs  are  paid"  under  any  State  program  or  any 
other  Federal  program  or  from  any  other  source  than  Section  235. 
The  "not  required"  language  means  that  this  is  neither  a  requirement 
nor  a  prohibition  on  the  use  of  TAA  funds. 


Also .  in 

this  connection. 

subparagraph  (R)  of  new 

paragraph  (6) 

provides 

that  the  worker 

■ay  be  required  to  enter 

into  an  agreement 

under  whi 

ch  the  training 

costs  will  not  be  required  to  be  paid  from 

TAA  funds 

to  the  extent  o 

f  "the  portion  of  the  costs  of  such  train- 

ing  that 

the  worker  has  reason  to  believe  will  be 

paid  under  the 

program. 

or  by  the  source 

,  described  in  subparagra 

iph  (A)  or  (B)  of 

paragraph 

(l)(Bic)."   First  of  all,  the  reference 

to  paragraph  (1) 

is  presumed  to  mean  parag 

raph  (4) (redesignated  (S) 

by  Section  1424 

(a)(ll)). 

because  in  the 

context  this  is  the  only 

meaningful  refer- 

ence  for 

these  purposes. 

Thus,  paragraph  (6)(B)  1 

s  construed  as 

ref err  ing 

to  costs  payabl 

e  by  the  employer  for  OJT  training  and 

costs  pay 

able  under  Title 

III  of  the  Job  Training 

Par tnershi  p  Act . 

In  another  change  related  to  funding,  Section  1424(a)(13)  of  the 
OTCA  also  adds  a  new  paragraph  (7)  to  Section  236(a),  which 
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prohibits  the  approval  of  a  training  program  under 

if:  (a)   All  "or  a  portion"  of  the  training  costs 

"nongovernmental  plan  or  program";  (b)  the  worker 

obtain  training  or  funds  for  training  under  the  no 

or  program;  and  (c)  the  worker  would  be  required  t 

nongovernmental  plan  and  program  from  TAA  funds  pr 

Section  236(a),  or  from  wages  paid  under  such  trai 

any  portion"  of  the  costs  of  the  training  program. 

prohibition,  not  only  on  funding  but  on  the  approv 

236(a)  of  a  training  program,  if  the  worker  might 

reimburse  the  nongovernmental  plan  or  program  for 

however  small,  of  the  costs  of  such  training. 

Section  236(a) 
ate  paid  under  any 
has  a  right  to 
ngovernmental  plan 
o  reimburse  the 
ovided  under 
ning  program,  "for 

This  is  a  flat 
al  under  Section 
be  required  to 
"any  portion". 


A  further  related  change  is  made  in  Section  1424(a)(10)  of  the  OTCA 
to  paragraph  (4 )( redesignated  (S)  by  Section  1424(a)(ll))  of  Section 
236(a).   In  describing  the  types  of  training  programs  that  are  ap- 
provable  under  Section  236(a)(1),  a  new  subparagraph  (E)  is  added  to 
paragraph  (S)  to  provide  that  such  approvable  training  shall 
include-  - 

(E)  any  training  program  (other  than  a  program  described  in 
paragraph  (7))  for  which  all.  or  any  portion,  of  the  costs  of 
training  the  worker  are  paid-- 

(i)  under  any  Federal  or  State  program  other  than  this 
chapter,  or 

(ii)  from  any  source  other  than  this  section. 

All  of  the  amendments  discussed  in  this  item  became  effective  on 
August  23,  1988. 


ADMINISTRATION: 
23 .  1988 ,  t raini 
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paid  by  the  Seer 
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might  appear  to 
agrees  to  pay  pa 
20  CFH  617.22(h) 
individual  would 
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ry  to  apportion  f 
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the  celling  i 

nee  of  Section  236(a)(1)  provii 

entitled  to  have 

the  costs  of 

etary,  subject  to 

the  limitatli 

ction  236.   While 

these  provis 

authorize  approva 

1  of  training 

rt  or  all  of  the 

costs,  no  chai 

,  which  precludes 

approval  of 

be  required  to  pay  a  fee  or  ti 

ng  Item,  si 
not  unreas 
y  TAA  funds 
ection  236( 
TAA  funds, 
e  States  in 
might  be  ex 
des,  howeve 
approved  t 
ons  imposed 
ions,  read 
for  which 
nge  is  cont 
training  fo 
ultion. 


nee  August 
onably  be 

to  pay  the 
a)  places  a 
and  author- 
any  year 
ceeded . 
r,  that 
ra 1 ning 

by  other 
together , 
the  worker 
emplated  In 
r  which  the 


Retention  of  the  requirement  that  precludes  approval  of  training 
under  Section  236(a)(1)  If  the  worker  would  be  required  to  pay  any 
of  the  costs  of  the  training  emphasizes  the  necessity  for  close 
cooperation  between  public  authorities  and  providers  in  fully 
funding  training  costs.   New  paragraphs  (5)(E),  (6),  and  (7)  of 
Section  236  open  the  door  to  approval  of  training  under  Section 
236(a)(1)  even  though  the  costs  of  the  training  are  partially  or 
fully  paid  under  any  other  Federal  program,  any  State  program,  or 
for  any  other  source  than  Section  236  which  Includes  private 
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sources.   The  one  prohibition  in 

paragraph  (7)  is  that  the  training 

under  a  nongovernmental  plan  or 

program  may  not  be  approved  under 

Section  236(a)(1)  if  the  worker 

night  be  required  under  the  plan  or 

program  to  pay  any  part  of  the  costs  of  the  training,  under  any 

circumstances,  or  if  the  worker 

might  be  required  under  the  plan  or 

program  to  turn  over  to  the  plan 

or  program  any  TAA  funds  paid  to 

the  worker  or  any  sum  equal  to  a 

portion  or  all  of  such  TAA  funds. 

Although  paragraph  (7)  makes  this  prohibition  specific  for  nongov- 

ernmental plans  or  programs,  the 

same  prohibition  applies  by  impli- 

cation  to  all  Federal  and  State 

programs  as  well,  for  the  purposes 

of  Section  236.   As  provided  in 

20  CFR  617.22(h),  a  worker  may  not 

be  required  to  pay  any  of  the  costs  of  training  approvable  under 

Section  236(a)(1).   To  give  full 

effect  to  these  provisions  of 

Section  236  and  the  regulations. 

it  must  follow  that  a  worker  also 

may  not  be  asked  to  make  a  voluntary  contribution  to  offset  the 

costs  of  the  training. 

Notwithstanding  the  opening  of  funding  doors  in  new  paragraphs  (5) 

(E),  (6),  and  (7),  paragraph  (3) 

of  Section  236(a)  was  redesignated 

as  paragraph  (4)  but  was  not  otherwise  amended  by  the  OTCA .   Section 

236(a)(4)  continues  to  preclude 

some  mixing  of  funds,  and  must  now 

be  construed  in  conjunction  with 

new  paragraphs  {S)(E),  (6).  and 

(7).   Subparagraph  (A)  of  Section  235(a)(4)  continues  to  prohibit 

payment  of  training  costs  under 

any  other  Federal  law  if  they  are 

paid  from  TAA  funds.   While  this 

preclusion  is  specific  in  this 

single  instance,  it  is  implicit 

in  Section  236,  and  particularly  new 

paragraphs  (S)(E),  (6).  and  (7), 

that  any  duplication  of  payment  of 

any  training  costs,  if  such  dupl 

ication  would  in  any  way  involve  the 

use  of  TAA  funds,  is  clearly  pro 

hibited  by  Section  236. 

Subparagraph  (B)  of  Section  236(a)(4)  prohibits  the  use  of  TAA  funds 
to  pay  any  training  costs  that:  (i)  have  already  been  paid  under  any 
other  Federal  law;  or  (ii)  are  reimbursable  under  any  other  Federal 
law  and  a  portion  of  such  costs  have  already  been  paid  under  such 
other  Federal  law.   In  part,  subparagraph  (B)  simply  prescribes  an- 
other prohibition  on  duplication  that  is  thp  reverse  of  the  prohibi- 
tion in  subparagraph  (A).   As  stated  in  the  preceding  paragraph, 
however.  Section  236  precludes  all  duplication  which  may  in  any  way 
involve  the  use  of  TAA  funds. 

The  second  part  of  subparagraph  (B)  has  in  the  past  presented  some 
difficulty  in  application,  but  with  the  addition  of  new  paragraphs 
(5)(E),  (6),  and  (7).  and  the  new  emphasis  upon  close  cooperation. 
advance  planning  and  preparation  with  respect  to  nixed-f unding 
training  programs,  the  former  difficulty  should  diminish  remark- 
ably.  The  second  part  of  subpargraph  (B)  must  be  given  effect, 
however,  and  may  not  be  overcome  or  disregarded  because  of  second 
thought  or  afterthought  based  upon  new  paragraph  (5)(E).  (6).  or  (7), 
Further,  the  Department  is  given  the  authority  under  new  paragraph 
(6)(B)  to  require  a  release  from  the  worker  of  the  "entitlement  of 
training  costs"  when  the  costs  of  approved  training  are  being  paid 
from  a  source  other  than  TAA. 

Implementation  of  these  changes  as  outlined  above  will  provide  the 
States  greater  flexibility  in  eourcing  funds  for  TAA  approved 
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training.   Specifically,  cooperating  State  agencies  are  to  take  the 
following  actions  to  implement  amended  Section  236: 

a.  Inform  other  training  providers  and  cooperating  State  agen- 
cies of  the  provisions  of  amended  Section  236.  and  establish 
procedures  and  plans  for  utilizing  TAA  funds,  funds  under 
other  Federal  and  State  programs,  and  funds  from  other 
sources,  either  in  a  mix  or  one  source  alone,  in  providing 
training  to  workers  which  is  approvable  under  Section  236 
(a)(1). 

b.  Establish  procedures  for  executing  agreements  with  workers  as 
required  by  subparagraph  (B)  of  Section  236(a)(6). 

c.  Establish  procedures  to  assure  that  all  of  the  requirements 
of  Section  236  are  met  in  the  provision  of  any  training  to  be 
approved  under  Section  236(a)(1). 

d.  Establish  procedures  and  prepare  plans  to  assure  that  the 
maximum  training  opportunities  are  available  and  timely  for 
adversely  affected  workers,  and  that  they  are  placed  in 
training  at  the  earliest  possible  time. 

e.  Obtain  written  assurance  from  each  worker  that  no  request  for 
reimbursement  from  TAA  funds  will  be  made  when  training  costs 
are  paid  for  from  non-TAA  sources. 

G,4.   Typps  of  Training  Approvable. 
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This  amendment  became  effective  on  August  23,  1988. 

ADMINI STRATION:   Remedial  education  may  be  approved  as  a  training 
program  for  a  worker  when  the  six  (6)  criteria  of  Section  236(a)(1) 
are   met. 

Remedial  education  may  continue  to  be  offered  when  included  as  an 
integral  part  of  an  overall  training  program  for  a  worker.   However, 
this  amendment  recognizes  that  for  some  workers,  the  use  of  remedial 
education  to  improve  certain  basic  Bkills  may  be  the  only  assistance 
an  Individual  worker  requires  to  return  to  suitable  work. 
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State  agencies  shoulfl  flnve\op  procedures  for  approving  training  in 

the  form  of  remedial  oduration  wtien  it  is  an  appropriate  adjustment 
service  to  help  the  worker  return  to  suitable  eraploymenr  or  as  a 
part  of  an  app'oved  training  progTam. 

G-S.   On-the-Jcb  Training. 

AMZKDED   LAM:   Section  1424(c5  of  the  OTCA  maXes  one  significant 
change  concerning  on-the-job  training,  and  two  technical  and  con- 
forming changes  in  Section  236.   These  changes  are  in  addition  to 
the  technical  and  conforming  change  in  Section  232(b}  (discussed 
above)  made  by  Section  1423(b)(1)  of  the  OTCA. 

Section  1424(c)(1)  of  the  OTCA  amends  subsection  (d)  of  Section  236. 
which  was  added  by  the  1986  Amendments.  As  added  in  1986,  Section 
236(d)  provided  that,  notwithstanding  subsection  (a)(1).  the  costs 
of  on-the-job  training  "may"  be  paid  only  if  ten  specified  condi- 
tions were  met.  Without  disturbing  the  ten  conditions,  the  intro- 
ductory part  of  Section  236(d)  is  amended  by  Section  1424(c)(1)  to 
provide  that: 

(d)  T.^-.e  Secretary  shall  pay  the  costs  of  any  on-the-job  train- 
ing of  an  adversely  affected  worKer  that  is  approved  under 
subs<>ction  (a)(1)  in  equal  monthly  installments,  but  the 
Secretary  shall  pay  such  costs,  notwithstanding  any  other 
provision  of  this  section,  only  if-- 

This  puts  the  costs  of  OJT  training  on  the  same  entitlement  track  as 
other  training  costs  under  the  second  sentence  of  Section  236(a)(1). 
and  therefore  svibjerr  to  the  provisions  on  the  $80  million  limita- 
tion in  n«>w  Section  236(a)(2).   The  only  difference  specified  in 
Section  236(d)  is  that  the  costs  shall  be  paid  in  "equal  monthly  in- 
stallments."  This  awendTiient  became  effective  on  August  23.  1988. 
and  applies  tc  determinations  iraie  on  and  after  that  date  and  to 
payments  of  costs  beginning  with  payments  made  in  September  1988. 

Sections  1424(c)(2)  and  (3)  maVe  technical  and  conforming  changes  in 
Section  236,  by  repealing  subsection  (c)  and  by  redesignating  sub- 
sections (d),  (e).  and  (f)  as  subsections  (c).  (d),  and  (e), 
respectively.   Thus,  subsection  (d)  becomes  subsection  (c).   Old 
subsection  (c)  is  replaced  by  Section  231(b).  as  amended  by  Section 
1423 (a)(2)  of  the  OTCA. 

These  technical  and  conforming  changes  are  effective  on  Tlovember  21 
1988. 

ADMINISTRATION:   State  agencies  are  to  taYe    the  following  actions 
with  respect  to  providing  OJT  payments  in  equally  monthly  install- 
ments if  the  conditions  stated  in  Section  236(d)  are  found  to  be  met. 

The  amount  of  the  monthly  installment  shall  be  equivalent  to  the 
contracted  cost  of  the  training  divided  by  the  duration  of  the 
training  program  in  months.   State  agencies  are  to  modify  OJT 
contracting  procedures  and  forms  to  incorporate  this  requirement 
in  new  OJT  contracts  approved  after  August  23.  1988.   Contracts 
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existing  on  August  23.  1988  are  to  be  modified,  if  necessary,  to 
convert  to  monthly  payments  beginning  in  September. 

G.6.   Misce 1 1  any . 

AMENDED  LAW:   Two  other  significant  changes  in  Section  236  are  made 
by  Section  1424  of  the  OTCA. 

Section  1424(a)(7)  of  the  OTCA  amends  the  second  sentence  of  Sec- 
tion 236(a)(1)  to  insert  the  phrase  "directly  or  through  a  voucher 
system"  after  the  words  "by  the  Secretary."   This  amendment  became 
effective  on  August  23,  1988. 

Section  1424(a)(13)  of  the  OTCA  also  added  a  new  paragraph  (8)  to 
Section  236(a).   New  paragraph  (8)  simply  authorizes  approval  of 
training  for  a  worker  at  any  time  after  the  certification  is  issued 
which  covers  the  worker,  "without  regard  to  whether  such  worker  has 
exhausted  all  rights  to  any  unemployment  insurance  to  which  the 
worker  is  entitled."   This  merely  makes  explicit  what  was  apparent 
all  along,  and  is  the  practice  that  has  been  followed.   It  is  an 
important  reminder,  however,  because  under  Section  231(b)(2)  (as 
amended  by  Section  1423(a)(2)  of  the  OTCA)  the  training  requirements 
of  Section  231(a)(6)  and  (b)  are  effective  for  individual  workers 
the  first  week  after  the  certification  is  issued.   See  the  discus- 
sion above  of  Section  231(b)(2).   New  paragraph  (8)  also  becarr^e 
effective  on  August  23,  1988. 

ADMINISTRATION:   No  action  is  being  taken  at  this  time  relating  to 
the  use  of  a  voucher  system.   An  assessment  will  be  made  of  the 
feasibility  of  using  a  voucher  system  and  its  applicability  to 
administration  of  the  TAA  program.   In  the  meantime  no  change  in 
operations  or  procedures  shall  be  effected  at  the  State  level. 

New  paragraph  (8)  authorizes  the  approval  of  training  for  an  ad- 
versely affected  worker  at  any  time  after  the  group  is  certified. 
The  intent  of  this  amendment  is  to  get  workers  into  training  as 
early  as  possible,  including  the  period  during  which  the  worker  is 
still  receiving  unemployment  compensation.   Except  for  the  necessity 
for  earlier  advice  to  workers,  and  arrangements  for  training,  this 
implicates  no  change  in  current  operations,  as  20  CFR  617.10(a)  has 
always  authorized  early  applications  for  TAA,  while  providing  that 
determinations  of  entitlement  to  TAA  may  not  be  made  until  a 
certification  is  Issued  and  it  is  determined  on  an  individual  basis 
that  the  workers  are  covered  by  the  certification. 

State  agencies,  when  informing  workers  of  their  benefits  under  the 
Trade  Act,  should  encourage  workers  to  enroll  in  training  at  the 
earliest  possible  date.   In  this  way.  workers  will  be  able  to 
receive  unemployment  compensation  and  TRA  for  more  weeks  while  in 
approved  training. 

H.   SECTION  2  39 
Agreements  With  States 

H.   TAA  Agreements  with  States. 
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AMTNDED  LAW:   Several  changes  are  made  m  Section  239  for  the  pur- 
pose of  assuring  thar  the  acendnents  in  the  OTCA  are  carried  out 

through  the  agreements  with  the  Statfs    These  changes  will  require 
that  new  agreements  be  executed  between  the  States  and  the  Secretary 

of  T.abor,  and  affect  rhe  regulations  at  20  CFR  Part  617. 

Section  1423(a)(4)  of  rhe  OTCA  amends  Section  239(a)C»)  of  the  Trade 
Act  to  require  that  the  Sfares  "will  make  any  certifications  required 
under  section  231(c)(2)  '■   This  amendment  became  effective  on 
August  23,  1988. 

Section  1424(d)(1)(B)  of  the  OTCA  amends  subsection  (e)  of  Section 
239  to  read  as  follows: 

(e)  Any  agreement  entered  into  under  this  section  shall  trovide 
for  the  coordination  of  the  administration  of  the  provisions  for 
employ«ent  services,  training,  and  supplemental  assistance  under 
sections  23S  and  236  of  this  Act  and  under  Title  III  of  the  Job 
Training  Partnership  Act  npon  such  terms  and  conditions  as  are 
established  by  the  Secretary  in  consu  1 1  a  t  i  o.n  with  the  States  and 
set  forth  in  such  agreement.   Any  agency  of  the  State  jointly 
administering  such  provisions  under  such  agreements  shall  be 
considered  to  be  a  cccperatir.q  State  age.icy  for  pur^'Oses  of  this 
chapter . 

As  amended,  subsection  (e)  requires  the  coordinated  delivery  of 
services  and  benefits  under  Sections  23S  and  236  of  the  Trade  Act 
ar.d  Title  III  of  the  Job  Training  Partnership  Act  "upon  such  teriBs 
a  r.  d  conditions  as  are  established  by  the  Secretary  in  consultation 
with  the  States  and  set  forth  in  such  agreement." 

This  amendment  became  effective  on  August  23,  1988,  and  is  another 
reason  why  new  agreements  will  be  required  with  the  States. 

Section  1424(fi)(2)  of  the  OTCA  anends  subsection  (f)  of  Section  239 

tc  read  as  foil ows ; 

(f)  Each  cooperating  State  agency  shall,  in  carrying  out 
subsection  (a)(2)-- 

(1)  advise  each  worker  who  appiies  for  ur^emp '.  oytnent  insurance 
of  the  benefits  under  this  chapter  and  the  procedures  and 
deadlines  for  applying  for  such  benef-.ts, 

(2)  facilitate  the  early  filing  of  petitions  under  section 
221  for  any  workers  that  the  agency  considers  are  liKely  to 
be  eligible  for  benefits  under  this  chapter. 

(3)  advise  each  adversely  affected  worlcer  to  apply  for 

training  under  section  236(a)  before,  or  at  the  same  time, the 
worker  applies  for  trade  readjustment  allowances  under  part  I 
of  subchapter  B,  and 

(4)  as  soon  as  practicable,  interview  the  adversely  affected 
worker  regarding  suitable  training  opportunities  available  to 
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the  worker  under  section  236  and  review  such  opportunities 
with  the  worker. 

As  amended,  subsection  (f)  requires  the  States  to  furnish  a  great 
deal  more  information  and  advice  to  workers,  and,  more  importantly, 
at  a  much  earlier  time  than  was  required  under  former  subsection 
(f).   The  information  and  advice  required  by  amended  subsection  (f) 
must  be  coordinated  with  the  notice,  information  and  assistance 
provisions  of  amended  Section  225.   This  amended  subsection  (f)  of 
Section  239  became  effective  on  August  23.  1988. 

In  another  amendment  of  a  technical  nature,  related  to  the  agree- 
ments with  the  States.  Section  1424(d)(1)(A)  of  the  OTCA  amends 
Section  235  of  the  Trade  Act  by  striking  out  "cooperating  State 
agencies"  and  inserting  "the  States"  in  lieu  thereof.   This  amend- 
ment became  effective  on  August  23.  1988.  and  affects  the  regula- 
tions at  20  CFR  Part  617. 

ADMINISTRATION:   New  State  agreements  have  been  developed,  signed  by 
the  Secretary  and  sent  to  the  Governor  of  each  Stale  for  execution. 
Governors  have  been  requested  to  return  signed  agreements  to  the 
Department  of  Labor  by  September  20.  1988.   Those  agreements  were 
designed  explicitly  to  bind  the  States  to  follow  the  operating 
instructions  in  this  document  and  in  other  guidance  issued  by  the 
Department  of  Labor. 

Immediately  upon  the  signing  of  the  Agreement  in  each  State,  the 
cooperating  State  agencies  shall  commence  giving  effect  to  the  1988 
Amendments.   Among  the  things  to  be  done  immediately  is  to  furnish 
to  all  current  Ul  claimants  and  TP.A  applicants  rhe  advice,  informa- 
tion, and  assistance  required  by  Sections  239(f)  and  225  of  the 
amended  Trade  Act. 

1.   Other 

Sections  1426  through  1429  of  the  OTCA  contain  other  amendments  to 
the  Trade  Act  of  1974  and  other  provisions  that  do  not  directly  im- 
pact on  the  administration  of  the  TAA  Program  by  the  States  under 
their  agreements  with  the  Secretary  of  Labor.   These  provisions, 
therefore,  are  not  discussed  in  this  document. 

Section  1430  of  the  OTCA  prescribes  the  effective  dates  of  the 
various  provisions  of  the  OTCA.   The  effective  date  of  each  provi- 
sion discussed  in  this  document  is  set  forth  in  such  discussion. 

5.  Action  Required.   States  are  required  to  implement  the  provi- 
sions of  the  1988  Anendnents  as  set  forth  in  this  document  and  In 
any  other  guidance  issued  by  the  Department,  ae  of  the  effective 
date  of  each  such  amendment  as  set  forth  in  this  document.   States 
are  advised  to  inform  all  appropriate  staff  of  the  contents  of  this 
document . 

6.  Inquiries .   States  are  to  direct  all  inquiries  to  the  appro- 
priate ETA  Regional  Office. 
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Attachment  s .   (To  be  forwarded  under  separate  cover) 

a.  Part  3--Trade  Ad^ustinent  Assistance,  of  Subtitle  [.  of  Title  I 
of  the  "Omnibus  Trade  and  Competitiveness  Act  of  1988  (Pub 

L.  100-418). 

b.  Chapter  Z- -Ad  jus tment  Assistance  for  Workers,  in  the  Trade 
Act  of  1974.  Pub.  r,.  93-618.  as  amended,  incorporating  Part  3 
of  Subtitle  D  of  Title  T  of  the  Omnibus  Trade  and  Competi- 
tiveness Act  of  1988. 


DIRECTIVE 

TO 
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U,S.  Department  of  Labor 

EmployrT>enl  «no  Training  ACcirnisfation 
Washinglor^  D  C.  ?0210 

CLASS*  lOTO 
TAA 

cxxmcsnxiCNCt  crueoi. 

TET 

September  12,  1988 

TRAINING  AND  EMPLOYMENT  INFORMATION  NOTICE  NO.  6-88 

ALL  STATE  JTPA  LIAISONS  AND  STATE  WAGNER -PEYSER 
ADMINISTERING  AGENCIES 

IT.  JONES 
A.;s^3tai\t  Secretary  of  Laoor 


Operating  Instructions  for  Imple.iient  ing  tne 
A-er,d.t,ents  to  the  Trade  Adjustment  Assistance 
Program  in  the  Omnibus  Trade  and  Competitiveness 
Act  of  1988 


1.  Purpose.   To  inform  the  State  JTPA  Liaisons  and  State 
Wagner-Peyser  Administering  Agencies  of  the  operating 
instructions  for  implementing  the  1988  Amendments 
affecting  the  Trade  Adjustment  for  Workers  (TAA)  Program, 
which  are  contained  in  Part  3  of  Subtitle  D  of  Title  I  of 
tne  'OmniDus  Trade  and  Competitiveness  Act  of  1988  (OTCA). 

2.  References.   The  'Omnibus  Trade  and  Competitiveness 
Act  of  1988"  (Pud.  L.  100-418,  approved  on  August  23, 
1988.   General  Administration  Letter  No.  7-86. 


3. 

Background.   General  Administration  Letter 

(GAL)  No. 

7-88 

,  and 

the  preamble 

accompanying  the  publication  of  the 

GAL 

in  tne 

Federal  Reg 

ister,  furnish  information  concer- 

ning 

the  p 

rovisions  of 

Part  3  of  Subtitle  D  of 

Title  I  of 

the 

•Omnibus  Trade  and 

Competitiveness  Act  of 

1988'  Which 

af  fe 

ct  the 

trade  adjustment  assistance  program 

for  workers 

(TAA 

Program)  estaolis 

",ed  under  Chapter  2  of  T 

itle  II  of 

tne 

Trade 

Act  of  1974. 

With  regard  to  each  of 

those 

provi sions 

of  the  1988 

amendments,  the  GAL  and 

preamble 

set 

forth 

operating  instructions  of  the  Department  of 

LaDor  to  g 

uide  the  States  in  implementat i ng  those 

provisions 

,  and  which 

include  tne  Department's 

I nterpre- 

tation  of 

the  1988  Amendments  which  affect  the 

TAA  Program 

•Not  published  in  the  Federal  Register. 


As  the  operating  instructions  are  also  important  in 
furnishing  guidance  to  the  State  JTPA  and  Wagner -Peyser 
Administering  Agencies,  the  GAL  is  forwarded  as  an 
attachment  to  this  Information  Notice  and  shall  constitute 
operating  instructions  for  sucn  administering  agencies. 

4.   Attachment .   General  Administration  Letter  No.  7-88. 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  668  and  682 

Stud«nt  Assistance  General  Provisions 
and  Guaranteed  Student  Loan  and 
PLUS  Programs 

AGENCY:  Deparlment  of  Education 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  Student  Assistance  General 
Provisions  regulations  (34  CFR  Part  668) 
and  the  regulations  for  the  Guaranteed 
Student  Loan  (GSL)  and  PLUS  programs 
[34  CFR  Part  682)  and  to  clarify  that 
certain  regulations  in  Part  682  apply  to 
the  Supplemental  Loans  for  Students 
(SLS)  Program.  The  proposed 
regulations  are  needed  to  prevent  an 
excessive  number  of  loan  defaults.  They 
would  implement  the  Secretary's  default 
reduction  initiative. 

Note.— Pub  L  tOO-297,  enacted  April  28. 
1988,  has  renamed  the  Guaranteed  Student 
Loan  (GSL)  Program,  the  Stafford  Loan 
Program.  This  change  will  be  reflected  m  a 
later  document 

DATES:  Comments  must  be  received  on 
or  before  November  15. 1988. 
ADDRESSES:  Comments  should  be 
addressed  to  Pamela  A.  Moran.  Chief. 
Pohcy  Section.  Guaranteed  Siudeni 
Loan  Branch.  Division  of  Policy  and 
Program  Development.  U  S  Department 
of  Education.  400  Maryland  Avenue  SW. 
fRoom  4310,  ROB-31.  Washington.  DC 
20202. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
.Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  Preamble. 

FOR  RMTII^  INRMWIATIOM  COftTACT 

Pat  Newcombe  or  Pamela  A.  Moran. 
Telephone  Number  (202)  732-4242. 
SUPPUEMEHTARY  MtFORMATlON: 
Background 

On  November  4.  1987.  the  Secretary 
announced  a  new  policy  initiative 
designed  to  reduce  defaults  m  the  GSL 
and  SLS  Programs  by  strengthening 
administrative  sanctions  available  to 
the  Secretary  against  postsecondary 
institutions  with  e.xcessive  default  rates, 
requinng  that  institutions  provide 
enhanced  counseling  and  consumer 
information  to  students,  and  requiring 
that  institutions  employ  a  pro  rata 
refund  calculation  for  students  who 
withdraw  from  an  institution.  The 
proposed  regulations  would  modify  the 
existing  Student  Assistance  General 
Provisions  and  GSL  and  PLUS  Program 
regulations  to  implement  this  policy 
initiative 


The  coila  far  GSL  defaults  have  been 
projected  to  totaJ  SlO  billion  in  Fiscal 
Year  (FY)  1988.  representing  a  200 
percent  increase  over  the  last  five  yearfl 
and  an  estimated  44  percent  of  the 
Department's  FY  1988  expenditures  fnr 
'he  GSL  Program.  An  analysis  recently 
conducted  for  the  Department  haa 
substantiated  the  magnitude  of  the  GSL 
default  problem  as  it  relates  to 
participating  postsecondar>-  institubons. 
The  analysis  shows  that,  for  some  500 
institutions,  over  50  percent  of  GSL 
borrowers  who  entered  repayment 
dunng  FY  1985  defaulted  during  FY  1985 
or  FY  1986.  Other  institutions  show  very 
low  default  rates  of  former  students  for 
this  penod.  suggesting  that  there  is  much 
that  high-default  institutions  can  do  to 
improve  the  default  performance  of  their 
students 

Regulatory  Changes 

These  proposed  regulations  would 
employ  the  concept  of  a  'fiscal  year 
default  rate"  in  determining  which 
institutions  would  be  subiect  to  actions 
to  limit,  suspend,  or  terminate  their 
eligibility  to  participate  in  the  student 
financial  assistance  programs 
authorized  by  Title  IV  of  the  Higher 
Education  Act  of  1965.  as  amended 
(HEA).  Thia  rate  would  be  calculated  as 
the  percentage  of  an  msUtuiion's  current 
and  former  students  who  enter  the 
repayment  period  in  a  given  Federal 
fiScal  year  (October  1  through 
September  30)  on  GSL  or  SLiS  loans 
received  for  attendance  al  that 
institutioo  that  defeult  before  the  end  of 
the  foUowuig  Federal  fiscal  year 

PAFTT  688— STUOEMT  ASSISTANCE 
GENERAL  PROVfSIONS 

Section  668.15    Additional  factors  for 
evaiuaUng  odm/ntstrative  capability 

The  Secretary  proposes  to  amend 
current  5  668. 15  lo  establish  a  fiscal  year 
default  rate  in  excess  of  20  percent  in 
the  GSL  and  SLS  programs  at  an 
institution  |1)  as  an  additional  indicator 
of  the  institutions  inability  to 
administer  properly  the  Title  IV  student 
assistance  programs,  and  (2)  as  a  basis 
for  the  Secretary  to  commence  a 
proceeding  to  limit,  suspend,  or 
terminate  the  institution  8  eligibility  to 
participate  in  the  Title  IV  student 
assistance  programs. 

Section  467(cHl|(B)  of  the  HEA 
authorizes  the  Secretary  to  prescribe 
reasonable  standards  of  appropriate 
institutional  capability  for  the 
administration  of  the  GSL  and  SLS 
Programs.  Existing  regulations  treat  an 
institution's  cumulative  default  rate  aa  a 
factor  for  evaluating  an  institution's 
administrative  capabihty,  but  plaoe  the 


burden  on  the  Secretary  tu  show  that 
the  Institution  has  failed  to  take 
reasonable  steps  to  reduce  defaults  in 
order  to  justify  termination  of  the 
institutions  Title  IV  eligibility  These 
proposed  regulations  would  shift  the 
burden  to  the  inslitution  to  show  that  its 
excessive  default  rate  is  due  to  factors 
beyond  its  control,  and  would  use  fiscal 
year  default  rates,  rather  than 
cumulative  rates,  in  analyzing  an 
institution's  administrative  capabtUty. 

This  proposed  change  and  the 
associated  changes  that  the  Secretary 
proposes  to  make  to  \  668.90  of  these 
regulations  would  create  a  process  that 
would  work  as  follows, 

1.  [fan  institution  has  a  fiscal  year 
default  rale  of  greater  than  20  percent, 
the  Department  would  consider  whether 
to  commence  a  limitation,  suspension,  or 
termination  proceeding.  In  doing  so,  the 
Department  would  take  into 
consideration  any  evidence  the 
institution  presented  to  the  Department 
(indudlng  any  evidence  submitted 
pursuant  lo  section  B68.15(b)(2),  if 
requested  by  the  Department  or 
otherwise  submitted  by  the  school).  The 
Department  would  determine  whether 
limitation,  suspension,  termination,  or 
other  action  was  necessary. 

2.  If  the  Department  proposed  to  limit, 
suspend,  or  terminate  the  participation 
of  an  institution  in  the  GSL  program,  the 
institution  would  be  entitled  to  a  hearing 
before  an  administrative  law  judge  (ALf) 
under  fi  668,90  of  these  regulations.  The 
AL]  would  be  required  to  adopt  the 
Department's  proposed  sanction  against 
the  institution  unless  the  institution 
submitted  the  information  described  in 

S  eee  ISIblU)  and  demonstrated  that  the 
excessively  high  default  rate  was  due  lo 
factors  beyond  its  control  (such  as  a 
precipitous  and  unforeseeable  increase 
in  unemployment  in  the  field  in  which  a 
school  prepares  its  students  lo  work), 

TTie  Secretary  believes  that  this 
approach  strikes  an  appropriate  balance 
between  preserving  the  integrity  of  the 
GSL  program  and  ensuring  that 
institutions  are  not  excluded  from  the 
GSL  program  because  of  circumstances 
beyond  their  control. 

The  Secretary  emphasizes,  however, 
that  the  Department  does  not  consider 
the  composition  of  the  student  body 
admitted  by  an  institution  to  be  an 
acceptable  explanation  for  a  high 
default  rate.  An  institution  should  not 
admit  a  student  who  lacks  the  abihiy  to 
benefit  from  the  training  offered.  The 
Secretary  believes  that  institutions  that 
abide  by  this  principle  and  provide  a 
high  quality  education  will  provide  (heir 
students  with  skills  that  enable  them  to 
repay  their  loans  Indeed,  there  are 
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many  schools  that  enroll  a  large 
proportion  of  disadvantaged  students 
while  maintaining  a  low  default  rale. 

The  Secretary  particularly  invites 
comment  on  circumstances  that  should 
be  included  or  ruled  out  as  examples  of 
factors  beyond  a  school's  control  that 
would  permit  a  school  lo  avoid  the 
imposition  of  sanctions  for  e  high 
default  rate. 

The  Secretary  wishes  to  maximize  the 
participation  of  guarantee  agencies  in 
this  process.  Accordingly,  proposed 
5  668.15(b)(3)  would  provide  that  (he 
Secretary  may  require  the  institution  to 
submit  to  the  Secretary  and  one  or  more 
guarantee  agencies  materials  relating  lo 
the  causes  of  default  by  its  students  and 
to  its  efforts  to  reduce  defaults.  This 
submission  could  be  required  prior  to 
the  Secretary's  initiation  of  a 
termination  action  against  the 
institution,  or  at  any  other  time.  The 
Secretary  intends  to  use  this  mechansim 
on  a  regular  basis  as  a  means  for 
determining,  in  consultation  with 
guarantee  agencies  as  appropriate, 
which  actions  should  be  taken  regarding 
particular  institutions. 

Section  66822  Distribution  fonnula  for 
institutional  iv funds  and  for  repayment 
of  disbursements  made  to  the  student 
for  non-institutional  costs. 

The  Secretary  proposes  to  amend  this 
section  to  conform  to  the  refund 
provisions  in  proposed  $  682.608. 

Section  668.44  Institutional  information. 

The  Secretary  proposes  to  amend 
current  (  668.44  to  require  institutions 
participating  in  the  Title  IV.  HEA 
programs  to  provide  certain  consumer 
information  to  prospective  students 
before  enrollment. 

Under  the  proposal,  an  institution  that 
provides  an  undergraduate  non- 
baccaldureBte  program  for  a  particular 
vocational,  trade,  or  career  field  would 
be  required  to  provide  prospective 
students  with— - 

(1)  Information  on  applicable  Stale 
licensure  or  certification  requirements; 

(2)  The  pass  rates  of  the  graduates  of 
the  program  on  any  Slate-required 
examination  related  lo  licensure  or 
certification; 

(3|  The  program  completion  rale  of  its 
students,  and 

(4)  The  job  placement  rale  of  its 
graduates. 

In  addition,  an  institution  that  makes 
a  claim  to  a  prospective  student 
regarding  the  starting  salaries  of  its 
graduates,  or  the  starting  salaries  or 
local  availability  of  jobs  in  a  field  in 
which  it  provides  training,  must  disclose 
lo  the  prospective  student  detailed 
tnf  rmation  substantiating  that  claim. 


The  Secretary  believes  that  an 
import.ant  factor  in  preventing  defaults 
on  Title  IV.  HEA  loans  is  the  availabihty 
of  adequate  Information  that  the 
prospective  student  may  use  to  evaluate 
the  quality  of  an  institution  and  its 
programs.  This  information  is  of 
particular  importance  in  undergraduate 
oon-baccalaureate  trade  programs  for  a 
number  of  reasons: 

(1)  Most  of  the  programs  are  designed 
and  marketed  as  a  means  for  rapidly 
imparting  employTnent-related  skills  to  a 
student  without  requiring  the  student  to 
undergo  a  traditional  liberal  arts 
curriculum  with  a  more  attenuated 
connection  with  employment  in  a 
particular  field.  The  success  of  students 
in  completing  the  program,  receiving 
licensure  or  certification  by  the  State  for 
practice  in  the  particular  occupation 
involved,  and  obtaining  empIo>-ment  m 
that  occupation,  is  substantially  more 
important  to  the  decision  lo  enroll  in  the 
program,  than  for  a  longer  or  more 
traditional  program. 

(2)  Many  students  in  these  programs 
are  young  and  unsophisticated,  and 
therefore  less  able  than  traditional 
undergraduate  and  graduate  students  to 
adequately  inform  themselves  as  to  the 
quality  of  the  program  they  are 
considering. 

(3)  Many  of  these  programs  are 
marketed  more  aggressively  than  longer, 
more  traditional  programs,  increasing 
the  risk  that  students  will  not  receive 
adequate  information  to  enable  them  to 
make  a  rational  decision  regarding 
enrollment. 

The  Secretary  believes  that  the 
information  a  school  provides  to  a 
student  contemplating  enrollment  in 
such  a  program  must  include  accurate 
and  meaningful  information  on  the 
school's  performance  in  retaining  and 
graduating  its  students,  and  in  preparing 
them  for  employment.  To  ensure  that 
this  information  is  provided  in  a  form 
that  can  be  readily  understood  by 
unsophisticated  students,  the  proposed 
regulations  would  prescribe  an  easy-to- 
read  format  for  schools  to  use  to  present 
this  mformalion. 

The  proposed  regulations  would 
revise  current  %  668.23  to  require  a 
school  to  retain  on  file  information 
substantiating  the  accuracy  of  all 
disclosures  made  to  prospective 
students  under  §  668.44. 

Section  668. 72    Nature  of  educational 
program. 

The  Secrctarj'  proposes  to  revise  this 
section  to  conform  to  the  changes  in 
proposed  {  668  44.  The  proposed 
changes  m  this  section  provide  that 
false,  erroneous,  or  misleading 
information  provided  under  proposed 


S  668.44  would  constitute 
misrepresentation. 

Section  668.90    Initial  and  final 
decisions — appeals. 

As  noted  above,  existing  regulations 
treat  a  school's  cumulative  default  rate 
as  a  factor  tor  evaluating  a  school's 
administrative  capability,  but  place  the 
burden  on  the  Secretary  to  show  that 
the  school  has  failed  to  take  reasonable 
steps  to  reduce  defaults  in  order  to 
justify  termination  of  the  school's  Title 
IV  eligibility.  The  proposed  regulations 
would  shift  that  burden  lo  the  school 
and  would  use  fiscal  year  default  rates 
rather  than  cumulative  rates  m 
anal>'zing  a  school's  administrative 
capability. 

To  avoid  limitation,  suspension,  or 
termination,  whichever  is  proposed  by 
the  Department  an  institution  with  a 
fiscal  year  default  rate  of  over  20 
percent  would  be  required  lo 
demonstrate  that  its  excessive  default 
rate  is  due  to  factors  beyond  its  control. 

In  cases  where  termination  of  a 
school's  eligibility  is  appropriate,  the 
Secretary  believes  that  the  termination 
should  extend  lo  ail  the  Title  IV 
programs  in  which  the  school 
participates,  in  order  to  prolecl  the 
Federal  financial  inlerest.  T^e  proposed 
regulation  would  also  indicate,  however. 
that  the  Secretar>-  might  impose  a  lesser 
sanction,  such  as  limitation  or 
suspension,  in  an  appropriate  case. 

The  Secretary  is  including  a  list  of 
measures  that  a  school  may  elect  to 
adopt  if  it  wishes  to  reduce  its  default 
rate  and  avoid  the  risk  of  a  limitation, 
suspension,  or  termination  proceeding. 
These  measures  are  listed  m  Appendix 
D  lo  Part  668. 

PART  682— GUARANTEED  STUDENT 
LOAN  AND  PLUS  PROGRAMS 

Section  682.104    Applicability  of 
regulations  to  the  Supplemental  Loans 
for  Students  Program. 

This  proposed  new  section  would 
codif>'  ED's  current  position  that  exishng 
regulations  governing  PLUS  loans  made 
to  students  also  governs  SLS  loans. 

Section  682.410    Fiscal  administrative, 
and  enforcement  requirements. 

The  Secretary  is  proposing  to  emend 
current  §  682.410(c)  governing  guarantee 
agency  reviews  of  participating  schools 
to  require  a  review  of  any  school  whose 
fiscal  year  default  rate  exceeds  15 
percent,  unless  the  school  is  the  subject 
of  a  termination  action  by  reason  of  its 
default  rate.  The  Secretary  believes  that 
these  reviews  would  complement 
Federal  default  reduction  e^orts  by 
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identifying  schools  with  high  default 
rates  that,  although  not  at  nak  for 
tenninatlan,  may  nevertheless  be 
experiencing  problems  with  the 
administration  of  the  G8L  or  SLS 
programs. 

Section  682.41 1    Due  diHgence  by 
hnders  in  the  col/ection  of  guarantee 
agency  loans. 

This  proposed  regulation  would 
require  a  lender  to  provide  a  school  with 
a  copy  of  each  preclaima  assistance 
request  in  order  to  make  the  school 
aware  that  a  former  student  may  be 
about  to  default. 

Section  682.004    Processing  the 
borrower'B  loan  proceeds  and 

counseling  borrowers. 

The  Secretary  is  proposing  to  amend 
cmrrenl  (  (»i604  to  require  a  school  to 
conduct  an  initial  in-person  counseling 
session  at  or  before  the  first 
disbursement  of  the  borrower's  loan 
proceeds.  These  sessions  would  be 
conducted  either  individually  or  with 
groups  of  students,  and  would 
supplement  informabon  provided  to 
borrowen  ihrougfa  lenders'  disclosure 
statements.  Correspondence  schools 
would  be  exempted  from  the  m-person 
requirement  of  this  proposal. 

The  Secretary  is  also  proposing  to 
amend  these  regulations  to  reflect  the 
statutory  requirement  in  section  485(bl 
of  the  f-fl^  that  a  school  conduct  exit 
counseling  with  a  borrower,  either 
individually  or  as  part  of  a  group,  prior 
to  the  borrower's  completion  of  the 
course  of  study,  or  at  the  lime  of  the 
borrower's  withdrawal  from  school  If 
the  borrower  leaves  the  institutioa 
without  the  institution's  knowledge,  the 
institution  would  have  to  provide  the 
borrower  with  the  required  information 
in  writing  at  the  borrower's  last  known 
address. 

In  the  exit  counseling,  the  institution 
would  review  with  the  borrower  the 
terms  and  conditions  of  the  loan,  help 
the  borrower  to  understand  his  or  her 
rights  and  responsibilities  regarding 
repayment,  review  the  procedures  for 
filing  for  deferment  canceliattoo,  or 
postponement  of  repayment  and  review 
the  consequences  of  a  failure  to  repay 
the  loan-  These  consequences  are 
detailed  in  proposed  Appendix  D  to  Part 
668.  item  15(aM3K")-  Under  section 
4e5(b)  of  the  tffiA.  the  institution  must 
also  provide  the  borrower  with  general 
infonnstion  on  the  average 
indebtedness  of  students  who  have 
obtained  GSL  or  SLS  Program  loans  for 
attendance  st  that  institution  and  the 
average  anticipated  monthly  repayment 
based  on  that  average  indebtecUiess. 
and  review  repayment  options  and  debt 


management  strateiMS  svatlable  to  the 
borrower. 

The  Secretaify  believes  that  these 
counseling  eftxis  will  significantly 
incre«se  the  borrower's  understanding 
of  the  tenna  and  conditions  of  the  loan, 
and  effectively  inpteas  upon  the 
borrower  the  taportanos  of  meeting  his 
or  ber  repeynent  obUsBtions.  thereby 
helping  to  reduce  defaults. 

Sectjon  882.905    Determining  the  date 
of  a  student's  witbdrawal. 

The  Secretary  proposes  to  amend 
S  63Z.60S  to  dsri/y  that  the  date  of  a 
student's  withdrawal  calculated  under 
this  section  would  only  relate  to  the 
institution  s  reports  to  lenders  and  to  the 
dale  on  which  the  mstitution's  duty  to 
pay  a  refund  snses,  not  (o  the  amount  of 
the  refund  owed. 

Section  882.808    School  refund  policy 

The  Secretary  proposes  to  emend 
current  {  Ba2.60e  regarding  an 
institution's  refund  poUcy  to  require  an 
institution  to  employ  &pro  rata  refund 
policy  for  a  student  receiving  or 
benefiting  bam  a  GSL.  SLS  or  PLUS 
program  loan  who  wnlhdraws  prior  to 
compietioo  of  the  academic  penod  for 
which  the  loan  is  made.  Under  this 
policy,  an  mstitution  would  retain  the 
percentage  of  loan  funds  equal  to  the 
portion  of  the  student's  program  actually 
completed  by  the  student  pnor  to  the 
student's  withdrawal,  plus  a  reasonable 
administrative  fee  act  to  exceed  the 
lesser  of  5  percent  of  the  total  fee  paid 
or  $100.  to  help  defray  overhead 
expenses.  The  proposed  reguialions  also 
address  the  treatment  in  the  refund 
calculation  of  equipment  provided  by 
the  school  as  part  of  a  student  s  program 
materials. 

The  Secretary  believes  that  a  refund 
pobcy  under  which  an  institution  does 
not  refund  a  reasonable  portion  of  the 
student's  loan  upon  withdrawal 
contributes  signifirantly  to  the  incidence 
of  student  loan  defaults.  Current 
\  682.S06  requires  an  insbtution  to 
develop  a  fair  and  eqiutable  refund 
policy  that  conforms  to  applicable  State 
law  and  any  standards  established  by 
the  institution's  nationally  recognized 
accrediting  agency  or  m  the  absence  of 
such  standards,  the  specific  refund 
policy  standards  outlined  in  current 
Appendix  A  of  this  part.  In  many 
instances,  under  policies  that  comply 
with  these  standards,  students  who 
leave  school  shortly  after  enrolling  are 
refuned  very  litds.  if  any.  of  the  loan 
amount  ohginally  intended  to  cover 
most  or  all  of  the  academic  term  for 
which  they  enrolled.  These  pohaes 
often  cause  resentment  by  students,  who 
may  believe  they  should  not  be 


responsible  for  repaying  loans  for  which 
they  have  not  received  substantial 
educational  services.  Further,  a  refund 
policy  that  allows  an  tnstitutfon  to  keep 
windfalls  from  students  who  do  not 
graduate  encoarages  the  institution  to 
enroll  students  lacking  the  ability  to 
bf^nefit  frani  the  training  offered,  and 
provides  a  financial  disincentive  for  an 
institution  to  lake  steps  to  improve  th*? 
educational  outcomes  for  its  students 
All  of  these  unfortunate  results  increase 
defaults. 

Section  B8Z607    Payment  of  a  refund  to 

a  lendar 

The  Secretary  proposes  to  revise 
current  |  602,607  to  require  that  an 
institution  pay  the  Ipnder  a  refund  no 
later  than  30  days  after  the  earlier  of  (1) 
che  date  the  student  withdraws,  (2)  the 
end  of  the  spmestc  in  which  the  student 
left  school,  or  (3)  the  end  of  the  loan 
period. 

Section  682.610    Records,  reports,  and 
w.HptH:tiQn  requirements  for 
participating  schools. 

The  proposed  regulations  would  add  a 
new  paragraph  to  this  section  requiring 
'in  uislituUoa  promptly  to  provide  a 
lender  or  guarantee  agency,  upon 

request,  with  any  information  it  has 
resiarding  the  last  known  address, 
employer,  or  employer's  address  of 
current  or  former  borrowers. 

Executive  Order  12291 

The  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  classified  as  non- 
major  because  they  do  not  meet  the 
cnteria  for  maior  regulations  established 
in  the  (jrdtT 

Regulatory  FlexibiUty  Act  Certification 

The  Secretary  certifies  that  thefte 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantidl  number  of  small  entities 

Certam  report  uig.  reoordkf^eping.  and 
comphance  requirements  are  imposed 
on  guarantee  agencies,  lenders,  and 
schools  by  the  regulations.  As  with 
current  reKuUiions.  these  proposed 
regulations  w-ould  permit  termination  of 
institutions  incapable  of  proper  program 
administration,  in  order  to  protect  the 
Federal  interest 

Paperwork  Reductioa  Act  of  1960 

Sections  668.15.  86&Z3.  66&44.  SSaJM. 
682  604,  662.600.  and  962410  contain 

information  collection  requirements  As 
required  by  the  Paperwork  Reduction 
Act  of  196t).  the  Department  of 
Education  will  aubmit  a  copy  of  these 
proposed  reguiabons  to  the  Office  of 
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Management  and  Budget  ^OMB]  for  its 
review.  (44  U.S.C  350t[h)] 

Organizations  and  individuals 
desinng  to  submit  comments  on  the 
information  collection  requirements 
should  direct  Ihem  to  the  Office  of 
Information  and  Regulatory  AfFairs, 
OMB.  Room  3002.  New  Executive  Office 
Building,  Washington.  DC  20^03, 
Attention.  James  D.  Houser 


InvttatioD  to  Coaimeiit 

Interested  persons  are  invited  lo 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
1"he  Secretary  espeaally  invites 
f  oraments  on  how  job  placement  would 
be  defined  under  $  668.44.  and  how  the 
sile  visits  thai  would  be  required  to  be 
performed  by  guarantee  agencies  under 
§  668  41  might  be  dlbtributed  to 
msKimize  the  reduction  of  the  default 
rate. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  ROB-3. 
Room  4310.  7th  and  D  Streets  SW^ 
Washington,  DC,  between  the  hours  of 
6:30  a.m.  and  4.00  p.m..  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in  complying 
with  the  speciric  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  lo  reduce  any 
rf?gulatory  burdens  found  in  these 
proposed  regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularh  requests 
comments  on  whether  the  proposed 
n-gulations  in  this  dooimenl  would 
require  transmission  of  information  that 
IS  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  Slates. 

List  of  Sidiyects 

J4  CFR  Pnr!  668 

Administrative  practice  and 
procedure,  Colleges  and  univer<tities. 
Consumer  protection.  Education,  Grant 
programs — education.  I,^an  programs — 
education,  Refiorting  and  recordkeeping 
requirements.  Student  aid. 

34  CFR  Part  682 

Administrative  practice  and 
procedure.  Colleges  and  univesities. 
Education.  Loan  Programs — cducabon. 
Keporiing  and  re&ordkecping 
requirements.  Student  aid.  Vocational 
education. 


(Ciiit<i!>w  (ifFederai  Ooroetlic  Assislancx 
Numt>e:  64^2,  Guaranteed  Sludeni  Program 
and  PLUS  Program) 

Dated  September  12, 1S88 
WUUam  |.  n— ■ 
SfiiTlorf  of  Edararron 

The  Secretary  proposes  to  amend  Pari 
668  and  Part  662  of  Title  34  of  the  Code 
of  Federal  Regulations  as  follows. 

PART  e6S-«TUDENT  ASSISTANCE 
GENERAL  PROVt5K>MS 

1.  The  aulhonly  citation  for  Part  568 
continues  to  read  as  follows: 

Aolhorily:  ZO  USC  1065,  1008, 1091. 109Z. 
lOlM.  and  n-11,  unlesf  otherwiM;  noted. 

2.  Section  6H8.1S  is  revised  lo  read  as 

follows: 

§  668.15    AcMtbonal  factors  lor  ttvaluBttng 
admlnistraovs  capabttty. 

(d)  The  Serretary  coneidert-  il  aii 
indication  of  inn  instituiion's  impaired 
capability  of  properly  adcunistering 
Title  IV.  HEA  programs  if— 

[1]  The  fiscal  year  default  rate,  as 
defined  in  parag^'-aph  lO  of  this  section. 
on  loans  made  under  the  GSL  and  SLS 
programs  to  students  for  attendance  at 
that  institution  exceeds  20  percent; 

(2)  The  default  rate  on  loans  made 
under  the  Perkins  Loan  program  lo 
students  for  attendance  dl  that 
institution  exceeds  20  percent  of  the 
principal  of  aJi  those  loans  thai  have 
reached  the  repayment  penod:  or 

(3K»)  For  an  institution  that  has  a 
common  academic  year  for  a  maiority  of 
its  studeiiLs.  more  than  33  percent  of  the 
regular  students  who  are  enrolled  on  the 
first  day  of  classes  of  an  academic  year 
withdraw  from  enrollment  at  that 
institution  during  that  academic  year,  or 

(il)  For  an  institution  which  does  not 
have  a  common  academic  year  for  a 
majority  of  its  students,  more  than  33 
percent  of  the  regular  students  enrolled 
on  the  first  day  of  classes  of  any  eight- 
month  period  withdraw  during  that 
period, 

(b)  n  the  GSl.  and  SLS  fiscal  year 
default  rate  for  an  institution  exceeds  20 
percent  for  any  fiscal  year  after  fiscal 
year  19BB,  the  Secrelar>-  may  take  one  or 
more  of  the  following  actions: 

111  ImtialB  a  proceedmg  under  Subpart 
G  of  this  pari  to  limit,  suspend,  or 
terminate  the  eligibilitj-  of  the  institution 
to  participate  in  the  Title  IV,  HEA 
programs. 

(2)  Require  the  institution  to  submit  to 
the  Secrciar^'  and  one  or  more  guarantee 
agencies  the  following  mformHlion  to 
help  the  Secretary  make  a  preliminary 
determination,  m  consultation  with  the 
guarantee  agency  or  agenaes.  as  to  the 
apprtipna'.e  actinc  to  be  taken  by  the 
Secretary  regardmg  the  institution: 


(il  A  comprehensive  written  analysis 
of  the  causes  of  default  by  its  students 
for  defaults  in  the  firs!  two  years  of 
repayment  that  occurred  dunng  the 
three  most  recent  calendar  year  ending 
nol  less  than  six  months  prior  to  the 
Secretary's  request,  and  the  factual 
basis  for  each  conclusion  reached  in  the 
analysis 

(ii)  In  the  case  of  an  institution 
c'ffenng  an  undergraduate  non- 
baccalaureate  degree  program  designed 
to  prepare  students  for  a  particular 
vocational,  trade,  or  career  field,  and 
statistical  analysis  showing  the 
following  for  each  program 

(A)  The  pass  rales  of  graduates  of  the 
program  In  the  three  preceding  calendar 
years  ending  not  less  than  six  monthi 
prior  lo  the  Secretary's  request  on  an> 
licensure  or  certification  examination 
required  by  the  Stale  hi  which  the 
institution  is  located  for  employment  m 
the  particular  vocational,  trade,  or 
career  field. 

(BJ  The  (ob  placement  rates  for 
students  who  graduated  from  the 
program  during  the  three  most  recent 
calendar  years  ending  not  less  than  s;\ 
months  prior  lo  the  Secretary's  requesi, 
as  calculated  in  accordance  with 
§  668  44ic)[3]  of  this  parl- 

^C)  The  completion  rales  for  students 
in  the  program  for  the  three  most  recent 
calendar  years  ending  not  less  than  18 
months  prior  lo  the  Secrelarj  's  request, 
as  calculated  in  accordance  with 
§  e68,44(cl(4j  of  this  part  for  all  of  the 
inalilution's  regular  students  m  the 
aggregate,  and  as  segregated  according 
to  the  following  categories' 

{/]  Title  IV  student  aid  recipients. 

[it]  liigh  school  graduates  or  holders 
of  GED  certificates  at  the  Ume  of 
em'oUment. 

{hi)  Students  admitted  on  the  basis  of 
"ability  to  benefit"  as  defined  in 
5  868.7(b)  of  this  part. 

(iii)  A  written  descnpbon  of  all 
additional  steps  taken  by  the  institution 
beyond  those  otherwise  required  by 
statute,  regulation,  or  agreement  with 
the  Secretary,  designed  to  reduce 
defaults  by  its  students  in  the  Future 

(iv)  Any  other  information  requested 
by  the  Secretary 

(c)|ll  If  the  default  rate  for  an 
institution  under  the  Perkins  Loan 
program  exceeds  the  rate  set  forth  in 
paragraph  ;a)12)  of  this  section,  or  if  the 
withdrawal  rate  at  an  institution 
exceeds  the  rate  set  forth  in  paragraph 
ta)l3)  of  this  section  for  an  academic 
year,  the  Secretari,'  may  require  the 
institution  to  submit  for  its  latest 
complete  fiscal  year — 

[)]  A  profit  and  loss  statement  and  a 
balance  sheet  that  are  based  on  the 
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same  accounting  procedures  used  by  the 
Institution  for  financial  reporting; 

(ii)  A  financial  audit  report  of  the 
institution.  The  audit  must  have  been 
conducted  by  a  licensed  certified  public 
accountant  in  accordance  with  generally 
accepted  auditing  standards;  or 

(iii)  Other  information  required  by  the 
Secretary  to  determine  the  cause  of  the 
high  withdrawal  or  default  rate  and  the 
best  measures  for  alleviating  that 
condition. 

(2)  The  date  of  preparation  of  the 
documents  referred  to  in  paragraph 
fc](ll(i)  through  (iii)  of  this  section  must 
be  within  12  months  of  the  date  of  the 
Secretar>''9  request 

(d)  The  Secretary  may  require  that  the 
profit  and  loss  statement  and  balance 
sheet  referred  to  in  paragraph  (c)(l)(i)  of 
this  section  be  audited  and  certified  by 
a  licensed  certified  public  accountant  in 
accordance  with  generally  accepted 
auditing  standards. 

(e)  If  the  institution's  GSL  and  SLS 
fiscal  year  default  rate.  Perkins  Loan 
program  default  rate,  or  withdrawal  rate 
exceeds  the  rates  set  forth  in  paragraphs 
(aid),  (a)(2).  or  (a)(31  of  this  section 
respectively,  in  addition  to.  or  in  lieu  of. 
taking  the  actions  described  in 
paragraph  (b)  of  this  section,  or 
requiring  the  institution  to  submit  the 
documents  described  in  paragraph  (c)  of 
this  section,  the  Secretary  may  require 
the  institution,  after  notice  and 
opportunity  for  a  hearing,  to  take 
specified  reasonable  and  appropriate 
measures  to  alleviate  that  condition  as  a 
requirement  for  its  continued 
participation  in  the  Title  IV.  HEA 
programs. 

(f)  For  purposes  of  this  section  and 
S  668.90  of  this  part— (1)  "Fiscal  year 
default  rate"  means  the  percentage  of  an 
institution's  current  and  former  students 
who  enter  repayment  in  a  fiscal  year  on 
GSL  or  SLS  program  loans  received  for 
attendance  at  the  institution  that  default 
before  the  end  of  the  following  fiscal 
year.  In  the  case  of  a  student  who  has 
attended  and  borrowed  at  more  than 
one  school,  the  student  (and  his  or  her 
subsequent  repayment  or  default)  is 
attributed  to  each  school  for  attendance 
at  which  the  student  received  a  loan 
that  entered  repayment  m  the  fiscal 
year 

(2]  "Fiscal  year"  means  the  period 
from  and  including  October  1  of  a 
calendar  year  through  and  including 
September  30  of  the  following  calendar 
year. 

(.^utho^ty■  20  U  SC  1082. 1094) 

3.  Section  668.22  is  amended  bv 
revising  paragraphs  (a)(l)(i).  (a)(2).  and 
(a)(3).  by  removing  paragraph  (c).  and 
redesignating  (d)  as  paragraph  (c).  and 


removing  the  word  "class"  from 
redesignated  paragraph  (c)  to  read  as 
follows; 

9  668^2    Dfstributton  formula  for 
InstftutkMul  rvfunds  and  for  rvpayment  of 
dtat>ur8«fn«nts  mada  to  tha  studant  tor 
nof>-lnatttutk>nal  coat». 

(a)  •  •  • 

{!)••• 

(i)  The  student  officially  withdraws, 
drops  out.  or  is  expelled  from  the 
institution  on  or  after  his  or  her  first  day 
of  class  of — 

(A)  A  payment  period;  or 

(B)  The  period  of  enrollment  for  which 
a  student  to  whom  or  on  whose  behalf  a 
GSL.  SLS.  or  PLUS  program  loan  was 
made  for  the  period  of  enrollment;  and 

(2)  For  purposes  of  this  Sfction.  an 
institutional  refund  means — 

(i)  The  amount  paid  for  inslitulional 
charges  for  a  payment  period  by 
financial  aid  and/or  cash  pa>-ments 
minus  the  amount  retained  by  the 
institution  for  the  portion  of  the  payment 
period  that  the  student  was  actually 
enrolled  at  the  institution.  The  amount 
retained  by  the  Institution  for  the 
student's  actual  penod  of  enrollment  is 
calculated  according  to  the  institution's 
refund  policy;  or 

(li)  In  the  case  of  a  student  to  whom  or 
on  whose  behalf  a  GSL,  SLS.  or  PLUS 
Program  loan  was  made  for  the  period  of 
enrollment  in  which  the  student 
officially  withdrew,  dropped  out,  or  was 
expelled  from  the  institution,  the  amount 
retained  by  the  institution  for  the 
student's  actual  period  of  enrollment 
under  34  CFR  Part  682. 

(3)  The  portion  of  the  refund  that  the 
institution  shall  return  to  Title  IV.  HEA 
program(8)  is — 

dl  The  leaser  of— 

(A)  The  amount  of  assistance  received 
under  the  Title  IV.  HEA  programs  other 
than  under  the  CWS  Program  for  the 
pavTTient  period;  or 

(BlThe  amount  obtained  by 
multiplying  the  institutional  refund  by 
the  following  fraction: 
ToUl  amount  of  Title  IV.  HEA  prt)gram 

assisiance  (exclusive  of  CWS  Program 

earnings)  awarded  for  the  payment  penod 

Total  amount  of  assistance  (exclusive  of  all 
work  earnings)  awarded  for  the  payment 
period. 

or 

(ii)  In  the  case  of  a  refund  calculated 
under  paragraph  (a)(2)(ii)  of  this  section, 
the  lesser  of — 

(A)  The  amount  of  assistance  received 
under  the  Title  IV.  HEA  programs  other 
than  the  CWS  program  for  the  period  of 
enrollment  for  which  the  student  has 
been  charged,  or 


(B)  The  amount  obtamed  by 
multiplying  the  instituional  refund  by 
the  following  fraction: 

Total  amount  of  Title  IV.  HEA  program 
assistance  (exclusive  of  CWS  Program 
earnings)  paid  to  the  student  for  the  period 
of  enrollment  for  whicti  the  studenl  has 
been  charged 

Total  amount  of  assistance  (exclusive  of  alt 
work  earnings)  paid  to  the  student  for  the 
pt-nod  of  enrollment  f<tr  whi(,h  the  §tudent 
has  bf!en  charged 

4.  In  Section  666.23  paragraph  (r)(l)(vi) 
is  amended  by  removing  the  word 
"and":  paragraph  (OdKvii)  is  amended 
by  removing  the  period  and  adding  in  ItB 
place  ";  and",  and  a  new  paragraph 
(f)(l)|viii|  IS  added  to  read  as  follows: 

$666.23    Audtta.  racords.  and  axaminatloa 

(f)-  '  ' 

(1)  '  *  • 

(viii)  Information  substantiating  all 
disclosures  made  to  a  prospective 
student  under  S  668.44(c)  of  this  part. 

5.  Section  668.44  is  amended  by 
revising  paragraph  (c).  and  by  adding 
new  paragraphs  (d)  and  (e),  to  read  as 
follows, 

9  666.44    tnatKuttonal  Information. 

(c)  Prior  lo  a  prospective  student'.s 
enrollment  or  execution  of  an 
enrollment  contract,  whichever  occurs 
earlier,  in  an  undergraduate  non- 
baccalaureate  degree  program  designed 
to  prepare  students  for  a  particular 
vocational,  trade,  or  career  field,  the 
Institution  shall  disclose  to  the 
prospective  student — 

(1)  The  licensure  or  certification 
requirements,  if  any.  established  by  the 
State  in  which  the  institution  is  located 
for  the  particular  vocational,  trade,  or 
career  field. 

(2)  The  pass  rate  of  graduates  of  the 
program  for  the  most  recent  calendar 
year  that  ended  not  less  than  "ix  months 
prior  to  the  date  of  disclosure,  on  any 
licensure  or  certification  examination 
required  by  the  State  for  employment  in 
the  particular  vocational,  trade,  or 
career  field; 

(3)  The  job  placement  rate  for 
students  who  graduated  from  the 
program  during  the  most  recent  calendar 
year  that  ended  not  less  than  six  months 
pnor  to  the  date  of  disclosure.  In 
calculating  this  rate,  the  institution  shall 
consider  as  not  having  obtained 
employment  any  graduate  for  whom  the 
institution  does  not  possess  e\idence 
showing  that  the  graduate  has  obtained 
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employment  in  the  occupation  for  which 
the  prograai  is  offered,  except  thai  the 
institution  may  exclude  from  this 
calculation  any  graduate  who  fails  to 
indicate  witin  60  days,  m  response  lo  a 
ij;je»tionnaire  seeking  thai  information 
sent  by  ihe  m.stitutKin  to  the  last  known 
address  of  the  graduate,  whether  he  or 
she  has  obtained  eraplnymenl  in  the 
occupation;  and 

(4j  The  completion  rale  for  students  in 
the  pragram  for  tiie  most  recent  calendar 
year  that  ended  not  less  than  eighteen 
months  prior  to  the  date  of  disclosure. 
This  rate  is  calculated  by  determining 
the  pprMnta^je  of  stodpnts  enrolled  in 
the  program  who  were  nrtginaMy 
•scheduled,  at  the  time  of  enroUment,  to 
complete  the  program  in  that  calendar 
year  thai  successfully  completed  the 
program  within  150%  of  the  amount  of 
time  normally  required  to  complete  the 
program.  For  purposes  of  this 
calculation,  a  student  is  "onginally 
scheduled,  at  the  time  of  enroUment,  to 
complete  the  program"  on  the  date  when 
the  student  will  have  been  enrolled  in 
the  program  for  the  amount  of  time 
normally  required  by  a  full-time  student 
to  complete  the  program.  The  "amount 
of  time  normally  requu^d  to  complete 
the  program"  is  the  period  of  time 
specified  for  completion  of  the  program 
in  the  institutiMi  s  enrollment  conlracl. 
c^italog.  or  other  materials,  or  the  period 
uf  time  between  the  dale  of  enrollment 
and  the  anticipated  gratiuation  date 
Hppeanng  on  the  student's  loan 
iippHration  [if  any),  whichever  is  leas. 
The  "amount  of  time  normally  required 
to  complete  the  program"  must  be 
calculated  on  a  pro  rata  base  for 
students  enrolled  on  a  (ess  than  full-time 
basis. 

(d)('l)  Wiih  rtjspefjt  to  a  program  other 
than  an  undergraduate  non- 
baccalaureate  program  designed  to 
prepare  students  Un  a  particular 
vof.ational.  trade,  or  career  field,  prior  to 
a  prospective  student  b  enrollment  or 
execution  of  an  enrollment  contract, 
whichever  is  earlier,  m  a  program  for 
which  the  institution  pubhcly  makes  a 
claim  as  to  the  job  pJacemeni 
expehence  of  ita  students  as  a  means  of 
attracting  students  lo  EinroU  m  the 
program,  the  institution  shall  disclose  to 
the  prospective  student — 

(i)lA)  The  information  described  in 
para^irspha  (cKlH^^M^)  o^  **ii«  section  in 
the  case  of  a  program  designed  to 
prepare  students  for  a  particular 
vocational  trade,  or  career  field,  or 

(B)  Other  valid  employment  statistics 
for  sludenLs  who  have  enrolled  in  the 
program,  for  any  other  program; 

[ii)TTie  information  described  in 
paragraph  tc][4J  of  this  section;  and 


(iii)  Any  other  mfonnation  necessary 
to  substantiate  the  tmtfa  of  the  claim  as 
to  K>b  placement. 

(2)  If  an  institution  makes  a  claim  to  a 
prospective  student  regarding  the 
starting  salaries  of  its  graduates,  or  the 
starling  salaries  or  local  availability  of 
jobs  m  a  field,  il  must  disclose  to  the 
prospective  student  detailed  statistics 
and  other  infonaation  necessary  to 
substantiate  the  truthfulness  of  that 
claim. 

(e)  The  institution  shall  make  the 
disclosure  required  under  paragraphs  (c) 
(21  through  (4]  of  this  section  using  the 
applicable  dtsciosare  form  set  forth  in 
Appendix  A  to  this  part,  a  copy  of  which 
must  be  signed  by  the  student  and 
maintained  by  the  institution  in  the 
student's  file. 
lAutharity:  20  U3.C  1062. 1002) 

6,  In  section  6t>8  72.  paragraph  (j)  is 
amended  to  remove  the  word  "or", 
paragraph  (k)  is  amended  lo  remove  the 
period  and  add.  in  its  place.  ";  or",  and  a 
new  paragraph  (l|  is  added  to  read  as 
follows: 

g  668.72    Mature  of  aducatlonal  program. 

(1)  Any  matter!  required  to  be 
discloaed  to  prospective  students  under 
§  668.44  of  this  part. 
(Authant>:20U.S.C  1094) 

7.  Section  668.90  is  amended  by 
adding  a  new  paragraph  (a}(3)[iii).  and 
revising  the  citation  of  legal  authority  to 
read  as  followa-. 

§  668.90    Inttlal  and  final  deciskwi — 
Appeato. 

UJ  •  '  ' 

13)  -  •  ' 

(in)  In  a  limitation,  suspension  or 
termination  proceeding  commenced  on 
the  grounds  described  in  5  668.1 5fb)(l) 
of  this  part,  if  the  administrative  law 
judge  Hnds  that  the  institution's  CSL 
and  SLS  fiscal  year  default  rate,  bs 
defined  in  $  G6a.lS|f)  of  this  part 
exceeds  20  percent,  the  administrative 
law  ludfle  shall  ficd  that  the  sanction 
souKht  bv  the  desiematpd  Department 
official  iR  warrante<i,  excppt  thai  the 
administrative  law  judge  sliall  find  that 
no  sanction  is  warranted  if  the 
institution — 

(A)  SubmiU  the  information  described 
in  5  668.15(bJ(2)  of  this  part  and 

IB]  Demon.strates  that  its  fiscal  year 
default  rate  exceeds  20  percent  due  to 
factors  be>'ond  its  control. 


(Authority:  20  US.C  1082,  lOM) 

8,  Part  668  is  amended  by  adding  an 
Appendix  A  to  read  as  follows: 


Apfiwidix  A — Trwck  R»canl  Disdoaure 
Forms 

Thts  appendix  provide!  fonns  for 
instiiutiLir.s  to  use  to  discloae  to  pnMpectrvr 
liiudenti  the  mfonnation  required  by  34  CF^ 
ft«44(c)(2J  through  Hi  The  iwe  of  these 
iorms  )s  required  by  M  CFK  666  44|e). 

An  uutilutiao  ahaW  use  Fonn  I  in 
I. L>rmecltoa  anth  a  profEram  offered  fora 
vucaiionaL  trade,  or  rarew  occupation  for 
which  ttierp  exists  a  Stale  hcensure  or 
cerlificahoo  exaaiir;dlion  required  by  ttie 
Stale  f'lr  employment  in  tt»e  oocupation  F-*' 
all  ot>ier  programs  for  which  disclosure* 
under  :i4  CFR  86B.44|c)t2)  thrwigh  (4|  are 
roqiiired,  the  inslitution  shall  use  Fonn  11 

Hum  Our  Student*  Aie  Doing 

To  help  \ou  mdke  a  ^ood  dertsion  aboul 
whether  tostjEn  up  for  ttiame  of  prD^rsml, 
(naineof  miututionj  wants  you  to  loiow  ih^t 
acoardiog  lo  the  latest  informatian — 

— %_  or  —  out  ofever^'  100  sludtnls  in  ihis 
program  go  on  to  graduate: 

— %.  or  —  out  of  every  100  graduales  of  Ibis 
prograoi  taking  the  (name  oi  leslj 
adminiblered  b>  Ihe  Slate  of  (name  of  Suitt 
in  which  school  is  loc;aied)  pas*  that 
examination;  and 

—  '^.  or  —  out  of  ever>'  100  graduates  of  this 
program  gee  jobs  to  Iname  of  cuxupaUor  at 
field  for  which  training  is  offered)- 

I  bave  read  and  anderstood  the  f^raduatityn 

rate,  Ucensms  or  cen:ricattor.  examinaiion 
pass  rate,  and  tob  placCTnent  rale  informaiion 
provided  atwve. 

Date    — — ■ 

(prospective studenli  signaturel 

Fonn  I 

How  Our  StudeflU  Are  Ocunx 

To  help  you  make  a  Rnud  decision  about 

whether  to  siiQi  op  for  (name  of  program), 

(nameolinstitutionl  wants  you  lo  know  that 

according  to  the  latest  information — 


—  q^.  or—  GUI  of  everj-  lOOsludecis  eoroJied 
in  1hi5  program  go  on  to  graduate,  and 

_„  %.  or  —  out  of  ever>  liXi  graduate*  of  (Jijs 
program  gel  jobs  in  [ndme  of  otxupation  or 
field  for  which  training  is  ofieredj 

[  have  read  and  understood  the  gr«duattofi 
and  fob  placement  rate  informsltoei  provided 

above. 

Date    — 

[prospective  s'udenis  iftgoatoret 


Form  II 

9.  Part  &6e  IS  amended  by  adding  a 
new  Appendix  D  to  read  as  follows: 

Appendix  D  — Default  Roduclion  Measures 

This  appendix  dticnbcs  measures  thai  an 

institution  with  s  high  default  rate  under  the 
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GSL  and  SLS  programs  ahould  find  helpfui  in 
reducing  defaults. 

To  reduce  defaults,  the  institution  should 
consider  adopting  one  or  more  of  the 
following  measures: 

1  Withhold  academic  transcripts  of  former 
students  who  have  defaulted  on  their  Title  IV 
loans 

2  Revise  admission  policies  and  screening 
practices  to  ensure  thai  students  enrolled  in 
T.Se  institution,  especiaiiy  those  admitted 
under  "ability  to  benefit"  cntena  or  those  ;n 
need  of  substantial  remedial  work,  have  a 
reasonable  expectation  of  succeeding  in  their 
proarams  of  study. 

3  Improve  the  availability  and 
effectiveness  of  academic  counseling  and 
orfier  support  services  to  decrease 
«.!thdrawal  rates  particularly  with  respect  to 
acddemically  hjgh-nsk  shjdents- 

4  Elxpand  its  job  placement  program  fur  its 
ssudents  by.  for  example,  mcreaslng  contacts 
with  local  employers,  counseling  students  In 
lob  search  skills,  and  exploring  with  local 
employers  the  feasibility  of  establishing 
internship  and  cooperative  education 
programs 

5-  In  cooperation  with  the  tender  and  in 
compliance  with  law.  including  the  Fair  Debt 
Collection  Practices  Act.  if  applicable, 
contact  a  borrower  dunng  the  grace  penod  in 
order  to — 

(i)  Remind  the  borrower  of  the  importance 
uf  the  repayment  obligation  and  of  the 
rwnsequences  of  default  lisied  in  item 
15(al(3|(ij|.  below,  by  means  of  telephone 
contacts  and  letters  sent  "Address  Correction 
Requested";  and 

[ill  Update  the  institution's  records 
regarding  the  borrowers  address,  telephone 
number  employer,  and  employer's  address- 

9.  At  the  time  of  a  borrower's  admission  to 
the  instituuon.  obtain  Information  from  the 
borrower  regarding  references  and  family 
members  beyond  those  provided  on  the  loan 
application,  to  enable  the  institution  to 
provide  the  lender  with  a  vanety  of  ways  to 
lo'-ate  a  borrower  who  later  relocates  without 
notifying  the  lender. 

~  In  consultation  with  the  cognizant 
dccrediting  body,  improve  its  withdrawal 
ra'e,  lob  placement  rale,  and  licensing 
examination  pass  rate  by  improving  its 
curricula,  facilities,  matenals.  etjuipment 
qualifications  and  size  of  faculty,  and  other 
aspects  of  its  educational  program. 

8.  Increase  the  frequency  of  reviews  of  in- 
schooi  status  of  borrowers  to  ensure  the 
mstnution'i  prompt  recognition  of  instances 
in  which  borrowers  wHhdraw  without  notice 
to  the  institution, 

9.  Improve  procedures  for  notifying  lenders 
and  guarantee  agencies  of  changes  in  student 
enrollment  status  to  provide  for  regular 
reports  to  agencies  as  frequently  as 
warranted,  and  to  provide  for  prompt  reports 
of  such  changes  to  lenders  as  they  occur. 

10.  In  cooperation  with  the  lender  and  in 
compliance  with  law.  including  (he  Fair  Debt 
Collection  Practices  Act.  if  applicable, 
contact  each  borrower  with  respect  to  whom 
the  lender  has  requested  preclaims 
assistance  from  the  guarantee  agency  to  urge 
the  borrower  to  repay  the  loan  and  lo 
emphasize  the  consequences  of  default  listed 
in  Item  IS{a)(3|ln].  below,  by  means  of 


telephone  contacts  and  letters  «*'nt  "Address 
Correction  Requested  ' 

11  Conduct  an  annual  comprehensive  self- 
evaluation  of  ttB  administration  of  the  Title 
IV  programs  lo  identify  institutional  practices 
that  should  be  modified  to  reduce  defaults, 
and  then  implement  those  modifications. 

12.  Implement  a  compensation  structure  for 
commissioned  enrollment  representatives 
and  salesmen  under  which  a  representative 
or  salesman  earns  no  more  than  a  nommat 
commission  for  enrolling  students  who  never 
attend  school,  and  progressively  greater 
commissions  for  students  who  remain  in 
school  for  substantial  periods 

13  Require  an  enrollment  reprpsentatjve  or 
salesman  to  explam  can^fully  to  a 
prospective  student  that,  except  in  the  case  of 
a  loan  made  or  originated  by  the  mstiiulion. 
the  students  dissatisfaction  with,  or 
nonreceipt  of,  the  educational  services  being 
offered  by  the  mstitution  does  not  excuse  the 
borrower  from  repayment  of  any  GSL  or  SLS 
loan  made  to  the  borrower  for  enrollment  at 
the  institution, 

14  Delay  the  certification  of  a  borrower's 
loan  application,  so  that  the  borrower's  loan 
proceeds  are  not  received  by  the  institution, 
or  delay  the  delivery  of  any  loan  proceeds  to 
the  borrower  and  the  crediting  of  any  loan 
proceeds  to  the  borrower  s  account.  untiJ  the 
bomjwer  has  attended  the  institution  for  30- 
45  days  during  the  penod  for  which  the  loan 
was  made,  and  require  the  borrower  lo  pick 
up  at  the  institution  any  loan  proceeds 
remaining  after  deduction  of  tnsbtutional 
charges. 

15  Conduct  the  following  counseling 
activities  m  addition  lo  those  described  in  34 
CFR  Part  682.  Subpart  P 

(a)  As  pari  of  the  initial  loan  counseling 
provided  to  a  GSL  or  SLS  borrower— 

[1]  Provide  information  to  the  borrower 
regarding,  and  through  the  use  of  a  wntten 
test  and  intensive  additional  counseling  for 
those  who  fail  the  test,  ensure  the  borrowers 
comprehension  of.  the  terms  and  conditions 
of  GSL  and  SLS  program  loans,  including — 

(i)  The  stated  interest  rate  on  the 
borrower's  loans; 

111)  The  applicable  grace  period  provided  to 
the  borrower  and  the  approximate  date  the 
first  installment  payment  will  be  due: 

(lii)  A  description  of  the  charges  imposed 
for  failure  of  the  borrower  to  pay  all  or  part 
of  an  installment  payment  when  due, 

(iv)  A  description  of  any  charges  that  may 
be  imposed  as  a  consequence  of  default,  such 
as  liabihty  for  expenses  reasonably  incurred 
m  attempts  by  the  lender  or  guarantee  aaen',  y 
to  collect  the  loan,  including  attorney  s  f*,'e"*, 
and 

(v)  The  total  of  interest  charges  that  the 
school  estimates  the  borrower  will  pay  on  the 
loan; 

(2)  Explain  the  borrowers  rights  and 
responslbihties  in  the  GSL  and  SLS  loan 
programs  including — 

(i)  The  borrower's  responsibility  to  inform 
his  or  her  lender  immediately  of  any  change 
of  name,  address,  telephone  number,  or 
Social  Secunty  number 

ill)  The  borrower's  nghl  to  deferment, 
cancellation  or  postponemenl  of  repayment, 
and  the  procedures  for  obtaining  those 
benefits; 


{iiil  The  borrower's  responsibility  to 
contact  his  or  her  lender  in  a  timely  manner, 
before  the  due  date  of  any  payment  he  or  she 
cannot  make:  and 

()v)  The  availability  of  forbearance  under 
the  circumstances  and  procedures  described 
in  34  CFR  Part  662: 

(3)  Provide  to  the  borrowt-r — 

(il(A)  General  information  on  the  average 
indebtedness  of  student  borrowers  who  have 
obtained  GSL  or  SLS  program  loans  for 
attendance  at  that  institution  and  the  average 
amount  of  a  required  monthly  payment  based 
on  that  indebtedness:  or 

(B)  The  estimated  balance  owed  by  the 
borrower  on  GSL  or  SLS  loans,  and  the 
average  amount  of  a  requir<?d  monthly 
payment  based  on  that  balance,  and 

|ii)  Detailed  information  regarding  the 
consequences  of  the  failure  to  repay  the  Joan, 
Including  a  damaged  credit  rating  for  at  least 
7  years,  loss  of  generous  repayment  schedule 
and  dfffrmeni  options,  possible  se.zure  of 
Federal  and  State  income  *a\  refunds  due. 
liability  for  collection  costs,  possible  referral 
of  the  account  to  a  collection  agency, 
gamishraeni  of  wages  if  the  borrower  is  a 
Federal  employee,  and  loss  of  eligibility  for 
further  Federal  Title  tV  student  assialance. 

(4|  Review  the  repayment  options  \e.g., 
loan  consolidation,  refinancing]  available  (o 
the  borrower 

(5J  Explain  the  sale  of  loans  by  lenders  and 
the  use  of  lenders  of  ouLslde  contracfon  to 
service  loans;  and 

(b)  Provide  general  infarmatKin  on 
budgeting  of  living  expenses  and  other 
aspects  of  personal  financial  management 

(b)  As  part  of  the  exit  counseling  provided 
to  a  GSL  or  SLS  borrower- 
Ill  The  counseling  activities  described  in 
paragraph  |a)  for  the  Initial  loan  counseling; 

(i)  Provide  a  sample  loan  repayment 
schedule  based  on  the  borrower's  total  loan 
indebtedness  for  attendance  at  that 
mstitution; 

(ii)  Provide  the  name  and  address  of  ihe 
borrower's  lender(s)  acconiing  to  the 
institution's  records:  and 

(ill)  Provide  guidance  on  the  preparation  of 
corre^pondenrp  (o  the  borrower's  lenderts) 
and  completion  of  deferment  forms,  and 

(16j  Use  available  audio-vtsual  materials, 
such  as  videos  and  films,  to  enhance  the 
effectiveness  of  its  initial  end  exit  counseling. 

PART  682^GUARANTEED  STUDENT 
LOAN  AND  PtUS  PROGRAMS 

10.  The  authority  citation  for  Part  682 
continues  lo  read  as  follows 

Authority:  20  U.S.C.  1071  to  10B7-2.  unless 
otherwise  noted. 

11.  A  new  S  B8Z.104  is  added  to  read 

as  follows: 

9  662. 1 04    AppKcaWllty  of  regutaUona  to 
ttw  Supptamental  Loans  for  Studanta 
Proflfam. 

The  Supplemental  Loans  for  Students 
(SLS)  program  is  a  continuation  of  the 
portion  of  the  predecessor  PLUS 
Program  thai  provided  for  loans  to 
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student  boirowei^.  Accordingly,  the 
provisions  of  the  regulations  in  this  part. 
Part  600.  and  Part  668.  applicable  to 
loans  made  to  students  under  the  PLUS 
Program  apply  to  loans  made  under  the 
SLS  Program,  except  where  inconsistent 
with  the  Act 

lAuthority:  (20  U.S-C  1078-1. 1082)) 

12.  Section  682.410  Is  amended  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (c|(l)(i)(B),  by  removing  the 
period  at  the  end  of  [c)(l)(ii|(B)  and 
adding  in  its  place  "and",  by  adding  a 
new  paragraph  (c)(l|(ili],  and  by  revising 
the  citation  of  legal  authority  to  read  as 
follows: 

S  682.410    Fiscal,  adminlstratlva,  and 
«ntorc«mant  requiramants. 

(c)  •  •  • 

(iii]  Each  participating  school,  located 
in  a  State  for  which  the  guarantee 
agency  is  the  principal  guarantee 
agency,  that  has  a  fiscal  year  default 
rate,  as  defined  in  34  CFR  668  15  for 
either  of  the  two  immediately  preceding 
fiscal  years,  as  defined  in  $  668.15  that 
eKceeds  15  percent  unless  the  school  is 
the  subject  of  an  action  tatten  by  the 
SecTHlary  under  Part  668  by  reason  of  its 
fiscal  year  default  rate. 

(Authority:  ZO  US-C  1078. 1078-1,  lOK.  lOM. 
1097) 

13.  Section  682.411  is  amended  by 
reviewing  paragreph  pi)  to  read  as 

follows: 

S  662.411    Oua  d)Hg«nca  by  laftdera  tn  th« 
cottactton  of  guarantaa  agency  k>ans. 

(h)  If  the  agency  that  guaranteed  the 
loan  offers  preclaims  assistance,  the 
lender  shall  request  that  assistance 
within  10  days  of  the  date  that 
assistance  is  Ttrst  available  from  the 
agency,  and  shall  simultaneously  notify 
the  school  for  attendance  at  which  the 
loon  was  made  of  the  request  by 
providing  the  school  with  a  copy  of  that 
request,  or  by  other  means. 

14.  Section  682.604  is  amended  by 
revi.<)ing  the  section  heading,  by  adding 
new  paragraphs  (f).  (g).  and  (h),  and 
revising  the  authority  citation  lo  read  as 
follows: 

S  662.604    Procaaatng  ttia  borrowar'a  loan 
procaeda  and  counseling  borrowers. 

(f)  Initial  counseling.  (1)  Except  in  the 
case  of  a  correspondence  school,  a 
school  shall  conduct  in-person  loan 
counseling  with  each  GSL  and  SLS 
borrower.  In  each  case,  the  school  shall 
conduct  this  counseling  prior  to  the 


release  of  the  first  disbursement  of  the 
proceeds  of  the  first  GSL  or  SLS  loan 
made  to  the  borrower  for  attendance  at 
the  school  A  correspondence  school 
shall  provide  the  borrower  with  wntten 
coimsehng  materials  by  mail  prior  to 
releasing  those  proceeds. 

(2)  In  conducting  the  initial  counseling 
the  school  must — (i)  Emphasize  to  the 
borrower  the  seriousness  and 
importance  of  the  repa>Tnenl  obligation 
the  borrower  is  assuming; 

(ii)  Descnbe  in  forceful  terms  the 
likely  consequences  of  default,  including 
adverse  credit  reports  and  htigation.  and 

(iii)  In  the  case  of  a  borrower  of  a  GSL 
or  SLS  program  loan  (other  than  a  loan 
made  or  onginated  by  the  school)  for 
enrollment  in  an  undergraduate  non- 
baccalaureate  degree  program  designed 
to  prepare  students  for  a  particular 
vocational,  trade,  or  career  field, 
emphasize  that  the  borrower  is 
obligated  to  repay  the  full  amount  of  the 
loan  even  if  the  borrower  does  not 
complete  the  program,  is  unable  to 
obtain  employment  upon  completion,  or 
is  otherwise  dissatisfied  with  or  does 
not  receix-e  the  educational  or  other 
services  that  the  borrower  purchased 
from  the  school. 

(3J  Additional  matters  that  the 
Secretary  recommends  that  a  school 
include  in  the  initial  counseling  session 
or  materials  are  set  forth  in  Appendix  D 
to  34  CFR  Part  668. 

(g)  Exit  counaeling.  (1)  A  school  shall 
conduct  in-person  exit  counseling  with 
each  GSL  and  SLS  borrower  shortly 
before  the  borrower  ceases  at  least  half- 
time  study  at  the  fichool.  except  that — 

(i)  In  the  case  of  a  correspondence 
school,  the  school  shall  provide  the 
borrower  with  written  counseling 
materials  by  mail  within  30  days  after 
the  borrower  completes  the  program: 
and 

(Ii)  If  the  borrower  withdraws  from 
school  without  the  school's  prior 
knowledge,  or  fails  to  attend  an  exit 
counseling  session  as  scheduled,  the 
school  shall  mail  written  counseling 
material  to  the  borrower  at  the 
borrower's  last  known  address  within  30 
days  after  learning  that  the  borrower 
has  withdrawn  from  school  or  failed  lo 
attend  the  scheduled  session. 

(2)  In  conducting  the  exit  counseling 
the  school  must— 

(i)  Provide  the  borrower  with  general 
information  with  respect  to  the  average 
indebtedness  of  the  students  who  have 
obtained  GSL  or  SLS  program  loans  for 
at'enHance  at  the  school; 

(ii)  Inform  the  student  as  to  the 
average  anticipated  monthly  repayment 
for  those  students  based  on  that  average 
indebtedness; 


(nil  Review  for  the  borrower  available 
repayment  options  [e.g..  loan 
consolidation,  refinancing], 

(iv)  Suggest  to  the  borrower  debt 
management  strategies  that  the  school 
determines  would  best  facilitate 
repayment  by  the  borrower  and 

(v)  Include  the  matters  described  in 
paragraph  (f)(2)  of  this  section. 

(3)  Additional  matters  that  the 
Secretary  recommends  that  a  school 
include  in  the  exit  counseling  session  or 
materials  are  set  forth  in  Appendix  D  to 
Part  668. 

(4)  The  school  shall  maintain  in  the 
student  borrower's  file  documents 
substantiating  the  school's  compliance 
with  paragraphs  (fHgl  of  this  section  as 
to  that  borrower. 

(Authoniy:  20 U.SC  1077. 1078, 1078-1. 1082. 
1i)BS.  10S2.  lOM) 

14.  Section  682.60S  is  amended  by 
revismg  paragraph  (a)  lo  read  as 

follows: 

§  682.605    Datarmtnlng  the  date  of  a 
atudant'a  wtthdrawaL 

(a)  Purpoae.  This  section  establishes 
rules  for  how  a  school  shall  determine 
the  withdrawal  date  for  a  student  to 
whom  or  on  whose  behalf  a  loan  has 
been  made  under  this  part,  for  the 
purpose  of  reporting  to  the  lender  the 
date  that  the  student  has  withdrawn 
from  the  school  and  for  determining 
when  a  refund  must  be  paid  under 
5  682.607  of  this  part 

15.  Section  682.606  is  revised  to  read 

as  follows: 

§662.606    Refund  poNcy. 

(a)  A  school  participating  in  the  GSL. 
Sl^,  or  PLUS  Loan  Program  shall  use  a 
pro  rata  refund  policy,  as  defined  in 
paragraph  (c)  of  this  section,  under 
which  the  school  shall  make  a  refund  of 
unearned  tuition,  fees,  room  and  board. 
and  other  charges  to  a  student  who 
received  a  GSL  or  SLS  Program  loan,  or 
whose  parent  received  a  PLUS  Program 
loan  on  behalf  of  the  student,  if  the 
student — 

(1)  Does  not  register  for  the  period  of 
attendance  for  which  the  loan  was 
intended:  or 

(2)  Withdraws  or  otherwise  fails  to 
complete  the  penod  of  enrollment  for 
which  the  loan  was  made. 

(b)  The  school  shall  provide  a  written 
statement  containing  ils  pro  rata  refund 
policy,  together  with  examples  of  the 
apphcalion  of  this  policy,  to  a 
prospective  student  prior  to  the 
student's  enrollment,  and  shall  make  its 
policy  known  to  currently  enrolled 
students.  The  school  shall  include  m  its 
statement  the  procedures  that  a  student 
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must  follow  to  obtain  a  refund. 
However,  the  school  ihaB  pay  tfie 
portion  of  a  refund  afiocaMe  to  the 
studenfa  GSL,  SLS.  or  PLUS  progrwn 
loans  whether  or  nof  the  staefeaf  ftjflows 
those  procedures.  If  the  ichool  chairges 
Its  refund  poHcy,  it  shall  ensure  that  all 
students  are  made  aware  of  the  new 
policy, 

(c)(l]  "Pro  rata  refund,"  as  used  in 
this  section,  means  a  refund  of  that 
portion  of  the  tuition,  fees,  room  and 
board,  and  other  charges  assessed  to  the 
student  by  the  school  equal  to  the 
portion  of  the  period  of  eruxilknent  for 
which  the  student  has  been  charged  that 
remains  on  the  last  recorded  day  of 
attendance  by  the  student,  plus — 

fi)  A  reasonable  administrative  fee 
not  to  exceed  the  lesser  of  5  percent  of 
the  tuition,  feea.  room  and  board,  and 
other  charges  assessed  the  student,  or 
SlOO:  and 

(n)  Charges  authorized  by  paragraph 
(c)(5)  of  this  section. 

(2)  For  purposea  of  paragraph  (c)(1)  of 
this  section,  in  the  case  of  a  program 
that  is  measured  in  credit  hours,  "the 
portion  of  the  period  of  enrollment  for 
which  the  student  has  been  charged  that 
remains"  ia  determined  by  dividing  the 
total  number  of  weeks  comprising  the 
penod  of  enrollment  for  which  the 
student  has  paid  into  the  number  of 
weeks  remaining  in  that  period  as  of  the 
last  recorded  day  of  attendance  by  the 
student. 

(3)  For  purposes  of  paragraph  (c)(1)  of 
this  section,  m  the  case  of  a  program 
that  is  measured  in  clock  hours,  "the 
portion  of  the  period  of  enrollment  for 
which  the  student  has  been  charged  that 
remains"  is  determined  by  dividing  the 
total  clock  hours  comprising  the  period 


of  enroiiment  for  which  tha  student  has 
paid  into  the  number  of  ciock  hours 
remaining  to  be  completed  by  the 
student  is  that  period  as  of  the  last 
recorded  day  of  attendance  by  the 
student. 

(4)  For  purposes  of  paragraph  [r.][1]  of 
this  section,  m  the  case  of  a 
correspondence  program,  "^he  portion  of 
the  period  of  enrofhnent  for  which  the 
student  has  been  charged  that  remains" 
is  determined  by  dividing  the  tota! 
number  of  lessons  comprising  the  period 
of  enrolhnent  far  which  the  student  has 
paid  into  the  total  number  of  such 
lessons  not  submitted  by  the  student. 

(5)  A  school  may  require  that 
equipment  issued  to  the  student  by  the 
school  that  the  school  would  reissue  to 
another  student  be  returned  by  a 
student  once  the  school  determines  that 
the  borrower  has  withdrawn,  if  the 
school  makes  a  wntten  request  for  that 
return  that  is  received  by  the  student 
within  10  days  of  the  date  of  that 
determination,  ff  the  school  notified  the 
student  in  writing  prior  to  enrollment 
that  return  of  the  specific  equipment 
involved  would  be  required  rf  the 
student  withdrew,  the  school  may 
deduct  from  the  refund  owed  under  this 
section  the  documented  cost  to  the 
school  of  that  equipment  if  the  student 
fdils  to  return  it  within  10  days  of  the 
date  of  the  student's  receipt  of  the 
request  from  the  school.  However,  the 
school  may  not  delay  its  payment  of  a 
refund  to  a  lender  under  §  682.607  by 
reason  of  this  process. 

(Authority:  20  U  S.C.  1078,  10-8-1.  WTf^Z. 
1082.1094) 

16.  Section  682.607  is  amended  by 
revising  paragraph  (c)  tu  read  as 

follows: 


§  682.607    Payment  of  a  refund  to  a  lender. 


(c)  Timely  payment  A  school  shall 
pay  a  refund  that  is  due — 

fl)  Within  30  days  after  the  earHest  of 
the— 

|i)  Student's  withdrawdl  as 
determined  under  }  682.605  [bKlHO  or 
(b)(3): 

(ii>  Expiration  of  the  temesler  tn 
which  the  student  withdrew,  as 
detemuned  under  J  682.603iibMl)(ul:  or 

(lii|  Expiration  oi  the  period  of 
eorolhnent  for  which  the  loan  was 
madf ;  or 

[Z]  In  the  case  of  a  student  who  does 
not  return  to  school  at  the  expuation  of 
an  approved  leave  oi  absence  under 
8  882.605(c),  wnhin  30  days  after  the  hist 
day  of  that  leave  of  absence, 

17.  Section  882.610  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
fallows: 

$  662.610    Records,  raporta,  arxl 
tnsp«ctlon  re<)tjtr«fnef>ta  for  participating 
•cfioots. 


(f)  Informatlun  sharing.  Upon  rei^uest, 
a  school  shall  promptly  provide  a  lender 

or  guarantee  agency  with  any 
information  it  has  respectinfi  the  last 
known  address,  employer,  and  employer 
address  of  a  borrower  who  attends  or 
has  attended  the  school. 

(Aulhontir  20  use  lOTB.  107»-1.  lf)7V2. 
1062.  1094) 

Appendix  A  [Removed) 

18  Appendix  .A  is  removed. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  763  I 

( OPTS-62036H.  FRL-34  50-6] 

A5t>estos;  Proposed  Mining  and  import 
Restrictions  and  Proposed 
Manufacturing  Importation  and 
Processing  Prohibitions:  Public 
Hearing 

AGENCY:  Environmental  Protection 

Afi.-ncy  (EPA). 

ACTION:  Proposed  rule;  notice  of  public 

t''  ''r;ng. 

summary:  EPA  has  scheduled  a  cross- 
examination  hearing  on  the  rulemaking 
to  ban  certain  asbestos  products  and 
phase  out  other  such  products. 
DATES:  The  hearing  will  be  held  on 
September  19.  1988  through  September 
22.  1988.  from  9  a.m.  to  5  p.m.  EPA 
anticipates  that  transcripts  of  the 
hearings  will  be  available  September  26. 
1988.  Under  EPA's  procedural  rules, 
reply  comments  are  due  2  weeks  after 
the  hearing  transcript  is  available.  EPA 
anticipates  that  reply  comments  will  be 
due  approximately  October  11.  1988.  To 
determine  the  actual  date  reply 
comments  are  due,  please  contact  the 
TSCA  Assistance  Office  at  (202)  554- 
1 404  after  September  26. 1988. 

AODAESS:  The  hearing  will  be  held  at: 


Sheraton  Crystal  City,  Ballroom  C.  1800 
Jefferson  Davis  Highway.  Arlington, 
VA. 

Reply  comments  must  be  identified  by 
the  docket  control  number  [OPTS- 
62036H]  and  sent  m  triplicate  to: 
TSCA  Public  Docket  Office  [TS-7931. 
Rm.  NE-G004,  Office  of  Toxic 
Substances.  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl,  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  B-44,  401  M  St.. 
SW..  Washington,  DC  20460.  Telephone: 
(202-554-1404).  TDD;  (202-554-0551). 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  29, 1986  (51 
FR  3738).  EPA  proposed  a  rule  under 
section  6  of  TSCA  which  would 
immediately  ban  the  manufacture, 
import  and  processing  of  certain 
asbestos  products  and  would  phase  out 
the  remaining  products  over  a  10-year 
period.  The  proposal  outlined  several 
options  for  implementing  the  ban  and 
phase  out  and  allowed  5  months  for 
public  comment.  EPA  received  further 
public  comment  on  the  proposal  in 
legislative  and  cross-examination 
hearings  held  in  July  and  October  of 
1986.  In  the  Federal  Register  of  April  1. 
1988  (53  FR  10546),  EPA  requested 
comment  on  four  new  documents  to  be 


used  to  support  its  rulemaking  for  the 
ban  and  phase  out  of  certain  uses  of 
asbestos.  In  the  Federal  Register  of  May 
4,  1988  (53  FR  1585")  EPA  requested 
comment  on  four  additional  documents 
concerning  substitutes  for  asbestos. 
Comments  on  all  eight  documents  were 
due  on  }une  30,  1988. 

The  Asbestos  Information 
Association/North  America  and  the 
Asbestos  Institute  requested  cross- 
examination  hearings  on  the  new 
documents.  EPA  granted  that  request 
and  will  hold  4  days  of  cross- 
examination  hearings,  from  September 
19. 1988  through  September  22,  1988.  The 
transcript  of  the  hearings  is  expected  to 
be  available  by  September  26,  1968. 
Under  EPA's  procedural  rules,  reply 
comments  are  due  2  weeks  after  the 
hearing  transcript  is  available.  EPA 
anticipates  that  reply  comments  will  be 
due  approximately  October  11.  1988.  To 
determine  the  actual  date  reply 
comments  are  due,  please  contact  the 
TSCA  Assistance  Office  at  (202)  554- 
1404  after  September  26.  1988. 

List  of  Subjects  in  40  CFR  Part  763 

Asbestos,  En\  ironmental  protection. 
Hazardous  substances,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  14. 1988. 
Charles  L.  Elkins. 

Director.  Office  of  Toxic  Substances. 
[Y'R  Doc  88-21385  Filed  9-15-88.  11:30  am) 
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Title   3— 

The  President 


Presidential  Documents 


Proclamation  5861  of  September  14,  1988 
National  Medical  Research  Day,  1988 


By  the  President  of  the  United  States  of  .\merica 

A  Proclamation 

As  the  20th  century  approaches  its  close,  medical  researchers  are  peering  ever 
deeper  into  the  mysteries  of  living  processes.  Their  investigations  and  discov- 
eries are  yielding  a  rich  harvest  of  information  and  insight,  suggesting  strate- 
gies for  alleviating  countless  ailments  that  afflict  or  kill  millions  of  our  fellow 
citizens  each  year.  National  Medical  Research  Day.  1988.  gives  us  the  opportu- 
nity to  pause  in  gratitude  for  all  that  American  medical  research  has  done 
through  the  decades  to  save  lives  and  preserve  health. 

The  progress  made  by  today's  medical  researchers  is  part  of  a  long  tradition  in 
American  biomedical  research.  In  the  past  century,  researchers  have  tri- 
umphed over  such  formerly  deadly  diseases  as  diphtheria,  polio,  and  tetanus. 
Furthermore,  vaccines  and  treatments  developed  in  America's  biomedical 
laboratories  have  helped  lead  to  virtually  global  elimination  of  formerly 
deadly  epidemics  such  as  cholera,  smallpox,  yellow  fever,  and  bubonic 
plague.  Medical  research  has  also  resulted  in  the  development  of  new  drugs 
and  surgical  procedures  and  improved  understanding  of  environmental  and 
behavioral  components  of  individual  health.  These  advances  have  benefited 
Americans  and  all  humanity. 

Such  successes  occur  because  of  our  continuing  commitment  to  such  Federal 
agencies  as  the  National  Institutes  of  Health;  the  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration;  and  the  Centers  for  Disease  Control,  which 
support  studies  not  only  in  their  own  laboratories,  but  also  at  universities  and 
research  institutions  throughout  the  country:  and  because  of  the  work  of 
academia,  industry,  and  voluntary  organizations.  Such  cooperation  in  medical 
research  has  led  to  products  that  contribute  to  America's  economy  and  to  our 
Nation's  ability  to  compete  successfully  in  international  trade. 

The  investment  of  the  United  States  in  biomedical  research  continues,  and  so 
does  our  national  commitment  to  training  those  who  will  conduct  this  research 
in  the  years  to  come. 

In  recognition  of  American  medical  research,  the  Congress,  by  Senate  Joint 
Resolution  328,  has  designated  September  14,  1988,  as  ".National  Medical 
Research  Day"  and  authorized  and  requested  the  President  to  issue  a  procla- 
mation in  observance  of  this  day. 

NOW,  THEREFORE,  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  September  14,  1988.  as  .National  Medical  Re- 
search Day,  and  I  call  upon  the  people  of  the  United  States  and  Federal,  State. 
and  local  government  officials  to  observe  this  day  with  appropriate  events 
and  activities. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fourteenth  day  of 
September,  m  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 
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Proclamation  5882  of  September  14.  1988 
Fire  Prevention  Week,  1988 

By  the  President  of  the  I'nited  States  of  .America 

A  ProcUmation 

We  consider  fire  an  essential  part  of  our  daily  lives,  because  with  it  we  cook 
our  food,  heat  our  homes,  and  generate  the  energy  that  fuels  businesses  and 
industries  across  our  country.  But  uncontrolled,  fire  becomes  an  enemy  that 
threatens  our  homes,  friends,  and  families. 

Fire  exacts  a  heavy  price  in  the  United  States,  disproportionately  striking 
young  people  and  senior  citizens.  Fire  is  deadliest  in  the  home,  where  it  can 
strike  without  warning,  late  at  night,  when  we  are  least  prepared  to  defend 
ourselves.  Each  year,  hundreds  of  thousands  of  fires  in  the  home  cause 
thousands  of  civilian  deaths  and  injuries,  and  billions  in  direct  property 
damage. 

Human  error  is  largely  responsible  for  the  tragedy  of  fire  in  the  home — and 
human  inter\'ention  can  do  much  to  stop  that  tragedy.  Each  of  us  has  the 
ability   to  prevent  needless   suffering   from   the   destructive   power  of  fire. 

This  fall,  Fire  Prevention  Week  will  be  an  opportunity  for  Americans  to  show 
their  best,  as  they  help  one  another  learn  and  practice  fire  safety  steps.  The 
tools  we  need  to  protect  our  homes  and  our  loved  ones  from  fire  are  simple. 
This  year,  the  National  Fire  Prevention  Week  theme.  "A  Sound  You  Can  Live 
With — Test  Your  Smoke  Detector!",  emphasizes  easy  steps  we  can  take  to 
give  us  valuable  time  to  escape  a  home  fire. 

During  Fire  Prevention  Week,  all  Americans  should  test  their  home  smoke 
detectors,  replace  the  batteries  if  needed,  and  learn  the  simple  maintenance 
practices  that  will  keep  a  smoke  detector  ready  to  protect  the  home.  Replacing 
batteries  and  keeping  a  smoke  detector  dust-  and  dirt-free  are  a  small 
investment  of  time  that  can  make  possible  the  precious  minutes  members  of  a 
household  need  to  reach  safety.  Families  across  America  should  also  use  Fire 
Prevention  Week  as  a  time  to  practice  a  home  escape  plan.  We  should 
likewise  spend  time  checking  our  homes  for  fire  dangers — improperly  stored 
flammable  liquids;  electrical  problems;  creosote  buildup  in  chimneys;  lack  of 
spacing  around  home  heating  equipment  such  as  woodstoves.  or  flammable 
materials  too  close  to  portable  heaters;  and  other  hazards. 

Every  small  measure  we  as  individuals  take  to  prevent  fire  increases  the  le\ei 
of  fire  safety  throughout  our  country.  Many  organizations  dedicated  to  fire 
safety  across  the  United  States  will  sponsor  activities  during  Fire  Prevention 
Week;  they  deserve  our  cooperation  and  gratitude.  These  organizations  in- 
clude the  National  Fire  Protection  Association,  the  International  Association 
of  Fire  Fighters,  the  International  .Association  of  Fire  Chiefs,  the  National 
Volunteer  Fire  Council,  the  International  Society  of  Fire  Service  Instructors. 
the  Fire  Marshals  Association  of  North  America,  and  all  the  organizations  that 
belong  to  the  Joint  Council  of  National  Fire  Service  Organizations. 

We  should  honor  the  dedicated  men  and  women  of  these  organizations, 
especially  the  thousands  of  fire  fighters  throughout  the  United  Slates.  We  pay 
special  honor  to  the  selfless  fire  fighters  who  have  made  the  ultimate  sacrifice, 
losing  their  lives  in  the  line  of  duty  so  that  others  might  live. 
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NOW.  THEREFORE.  I.  RONALD  REAGAN,  President  of  the  United  Slates  of 
America,  by  virtue  of  the  authonly  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  the  week  of  October  9  through 
October  15.  1988.  as  Fire  Prevention  Week,  and  I  call  upon  the  people  of  the 
United  States  to  plan  and  actively  participate  in  fire  prevention  activities 
during  this  week  and  throughout  the  year. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fourteenth  day  of 
September,  m  the  year  of  our  Lord  nineteen  hundred  and  eighly-eight.  and  of 
the  Independence  of  the  United  Slates  of  America  the  two  hundred  and 
thirteenth. 
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Proclamation  5863  of  September  15,  1988 
Mental  Illness  Awareness  Week,  1988 

B\   the  Prp-*ident  of  the  United  States  of  .-Xmenca 
A  Proclamation 

Mental  Illness  Awareness  Week,  1988,  offers  all  Americans  a  welcome  and 
much-needed  chance  to  expand  their  knowledge  about  the  nature,  causes,  and 
treatments  of  menial  illness  and  to  grow  in  understanding  concerning  those 
afflicted:  their  families:  and  appropriate  attitudes  toward,  and  assistance  for, 
victims  of  mental  illness.  This  is  an  opportunity  we  surely  should  utilize, 
because  it  can  do  much  good  throughout  our  land. 

The  20th  century  has  seen  more  and  more  recognition  of  the  role  of  disease 
processes  m  mental  disorders.  This  message  has  reached  millions,  but  pockets 
of  misinformation,  prejudice,  and  misunderstanding  remain.  Everyone  should 
be  aware  that  research  has  discovered  many  genetic,  biochemical,  and  envi- 
ronmental causes  of  mental  dysfunction.  Further,  changes  in  medicine  and 
technology  are  taking  place  so  rapidly  that  many  citizens  have  not  yet  heard 
of  vital  recent  advances  Ihat  allow  health  professionals  to  diagnose  "and  treat 
many  forms  of  mental  illness  with  increasing  effectiveness. 

We  have  also  learned  that  people  can  take  purposeful  steps  toward  improving 
the  lives  of  their  loved  ones,  friends,  and  fellow  citizens  who  are  affected  by 
mental  illness— and  that  many  of  the  burdens  experienced  by  family  members 
as  they  care  for  the  mentally  ill  should  and  can  be  shared  by  the  wider 
community.  During  Mental  Illness  Awareness  Week  and  all  year  long,  we  can 
recall  and  be  thankful  for  our  continuing  progress  into  diagnosis,  treatment, 
assistance,  and  understanding  for  all  those  of  every  age  and  conaition  who 
cannot  reach  their  potential  or  lead  independent,  fulfilling  lives  because  of 
mental  illness.  Let  us  also  resolve  to  pui  mlo  practice,  as  individuals  and  in 
private  and  community  efforts,  all  that  we  have  learned  and  achieved  regard- 
ing ways  to  help,  encourage,  and  befnend  mentally  ill  Americans  and  their 
families. 

The  Congress,  by  Public  Law  100-390,  has  designated  the  week  of  Octobar  2 
through  October  8,  1988,  as  "Mental  Illness  Awareness  Week"  and  authorized 
and  requested  the  President  to  issue  aj^oclamafion  in  its  observance. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  October  2  through  October  8.  1988, 
as  Mental  Illness  Awareness  Week,  I  call  upon  the  people  of  the  United  States 
to  observe  this  week  with  ceremonies  and  activities  that  will  enhance  the 
well-being  of  our  Nation  by  increasing  knowledge  and  understanding  about 
mental  illnesses  and  their  treatments. 
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I.N'  WITNESS  WHEREOF.  I  have  Bereunto  set  my  hand  this  fifteenth  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  .America  the  two  hundred  and 
thirteenth. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1079 

[DA-88-117i 

Milk  In  the  Iowa  Marketing  Area;  Order 
Suspending  Certain  Provisions 

AGENCV:  AjJni:uiturdl  Marketing  Service. 

IJSDA. 

ACTION:  Suspension  of  rule. 

SUIHMARy:  This  action  increases  for  the 
months  of  September.  October  and 
November  1988  the  hmits  on  the 
quantity  of  milk  not  needed  for  fluid 
(bottling)  use  that  may  be  moved 
directly  from  farms  to  nonpool 
manufactunng  plants  and  still  be  priced 
under  the  Iowa  order  The  suspension 
was  requested  by  a  cooperative 
association  in  order  to  maintain  pool 
status  for  the  milk  of  its  member 
producers  without  incurring  costs  for 
hauling  and  handlmg  milk  that  would 
otherwise  he  unnecessary. 
EFFECTIVE  DATE:  September  19,  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richijrd  A.  GUndt,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Ord.r 
Formulation  Branch,  Roo:n  Z.¥Sti.  South 
Buildmg,  P  O  Box  96456.  Weishmglon. 
DC  20090-6456,  {Zi}2\  44^-4829. 
SUPPLEMENTARY  INFORMATION:  Prior 

document  in  this  proceedmg: 

Notice  of  Proposed  Suspension:  Issued 
August  5,  1988;  published  August  11. 
1988  {53  FR  30291). 

The  Regulatory  Flexibility  Act  (5 
U.S,C.  tJOl-6121  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities. 

Pursuant  to  5  U.S-C,  6051b).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  thai  this 
action  wi!!  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action 
lessens  the  regulatory  impact  of  the 


order  on  certain  milk  handlers  and  tends 
to  ensure  that  dairy  farmers  will 
continue  to  have  their  miik  priced  under 
the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Iowa  marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
August  11,  1988  (53  FR  30291)  concerning 
a  proposed  suspension  of  certain 
provisions  of  the  order  Interested 
persons  were  afforded  opportunity  to 
file  written  data,  views,  and  arguments 
thereon.  One  comment  was  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comment  received,  and  other 
available  information,  it  is  hereby  found 
and  determined  that  for  the  months  of 
September  through  November  1988  the 
following  provisions  of  the  order  do  not 
tend  to  effectuate  the  declared  policy  of 
the  Act: 

In  §  1079.13(d)  (2)  and  (3)  the  words 
■"50  percent  in  the  months  of  September 
through  November  and'*,  and  the  words 
"in  other  months,"  as  they  appear  in 
each  paragraph. 

Statement  of  Consideration 

This  action  makes  inoperative  for 
September  through  November  1988  the 
seasonal  reduction  (from  70  to  50 
percent)  of  the  limit  on  the  proportion  of 
a  handler's  milk  that  may  be  moved 
directly  from  the  farm  to  a  nonpool 
manufacturing  plant  and  still  be  pooled. 
Associated  Milk  Producers,  Inc  (AMPI), 
an  association  of  producers  had 
requested  the  suspension.  The 
cooperative  asked  that  the  diversion 
provisions  be  relaxed  in  order  to  avoid 
the  costs  associated  with  receiving  and 
transferring  milk  merely  to  keep  it 
pooled. 

AMPI  stated  that  milk  production 
increased  for  the  first  six  months  of  1988 
relative  to  the  Class  I  use  level,  lanuary 
through  June  milk  production,  they  said, 
increased  approximately  4,1  percent 
from  a  year  earlier,  while  Class  I  sales 
remain  at  the  1987  level  of  about  27 


percent  of  production.  The  cooperative 
expects  that  during  the  fall  months,  only 
about  30  percent  of  the  market's  milk 
supply  will  be  needed  for  Class  I  use. 
Thus,  the  cooperative  believes  that  the 
suspension  would  enable  them  to  move 
the  other  70  percent  m  the  most 
economical  manner  to  processing 
facilities.  This,  they  say,  would  avoid 
the  pumping  of  milk  into  their  supply 
plant  and  the  subsequent  transfer  to  a 
nonpool  manufacturing  plant. 

Market  data  indicates  that  producer 
receipts  for  the  penod  of  [anuary 
through  July  1988  increased 
approximately  4  3  percent  when 
compared  to  the  same  period  of  1987, 
For  this  seven-month  penod.  Class  I 
utilization  as  a  percentage  of  producer 
receipts,  except  for  Febnjar\'  1988  [30,0 
percent),  has  been  below  JG  percent. 

The  50-percent  hmit  on  diversions  to 
nonpool  plants  is  inadequate  to  permit 
efficient  handling  of  milk  that  is  not 
needed  for  fluid  uses  in  cases  where 
nonpool  plants  are  the  only  outlet  used 
for  disposing  of  reser\"e  m;lk.  For 
example,  a  supply  plant  must  ship  at 
least  35  percent  of  its  milk  supply  to 
other  plants  to  qualify  as  a  pool  plant. 
However,  with  milk  diversions  limited 
to  50  percent,  the  other  15  percent  must 
be  received  at  the  supply  plant  and  then 
transferred  to  a  nonpool  plant,  AMPI 
contends  that  the  extra  handling 
involved  adversely  affects  miik  quality 
(more  pumping  than  if  diverted),  and  is 
an  uneconomic  means  of  pooling  its 
reser\'e  miik  supplies.  Suspending  the 
50-percenI  diversion  limit  will  alleviate 
these  concerns  and  allow  improved 
handling  efficiences. 

Under  the  conditions  cited  by  A.MPI 
and  an  analysis  of  market  data,  a 
suspension  of  the  50-percent  limitation 
in  the  diversion  provisions  is 
appropriate  so  tliat  producer  milk 
receipts  not  needed  for  fluid  use  may  be 
moved  directly  from  farms  to 
manufacturing  plants  and  still  be  priced 
under  the  order.  A  suspension  of  the  50- 
percent  limitation  will  tend  to  improve 
efficiencies  in  disposing  of  AMPJ's 
reser\'e  milk  supplies. 

Concurrently  issued  with  this 
suspension  is  a  temporary  relaxation  of 
the  supply  plant  shipping  standard  from 
35  to  25  percent  for  this  same  period 
requested  by  Beatrice  Cheese.  Inc. 
Beatrice  cited  similar  supply-demand 
conditions  in  the  market. 

Pool  plant  handlers  should  be  aware 
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th,it  suspension  of  the  50-peTcent 
diversion  limitation  as  well  as  the 
relaxation  of  the  supply  plant  shipping 
standard  from  35  to  25  percent  would 
allow  the  operator  of  a  pool  supply  plant 
to  divert  up  to  70  percent  of  the  plant's 
producer  auUc  supply.  Pool  distributing 
plsnts.  because  of  other  pooling 
standards,  would  be  able  to  divert  up  to 
60  percent  of  the  plant" a  producer  milk 
suppiy. 

Interested  parties  were  given  an 
opportunily  to  submit  written  data, 
views,  and  arguments  concermng  the 
proposed  suspension.  One  comment  wds 
received. 

(Craft  Inc.  which  operates  a  pool 
supply  plant  located  in  Earlville.  Iowa, 
staled  (hat  producer  receipts  at  their 
plant  for  May.  June  and  July  1988  were 
up  3.0.  3.8.  and  7.5  percent,  respectively, 
over  the  same  month  of  the  previous 
year.  Kraft  indicated  that  although  they 
anticipate  that  the  percentage  increases 
over  tlie  same  month  of  the  previous 
year  will  decline,  it  expects  the  trend  of 
increased  production  to  continue 
through  the  fall  months.  Without  the 
temporary  suspension,  Kraft  indicated 
that  it  would  have  to  make  uneconomic 
shipments  of  unneeded  milk  to 
distributing  plants  or  not  pool  milk 
historically  associated  with  the  Iowa 
market. 

This  action  should  provide  additional 
economies  for  AMH  by  eliminating  milk 
hauling  and  handling,  which  also 
adversely  affects  milk  quality. 
Moreover,  such  benefits  of  this  action 
will  be  available  to  other  handlers  who 
may  have  more  reser\'e  milk  to  dispose 
of  this  fall. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary  and 
contrary  to  the  pubhc  interest  in  that: 
(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
m  the  marketing  area  in  that 
uneconomic  movements  of  milk  would 
be  made  solely  for  the  purpose  of 
pooling  the  milk  of  producers  who  have 
regularly  been  associated  with  the  Iowa 
market; 

fb)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  ralemaking  was 
given  interested  parties  and  they  were 
afforded  opportunity  to  file  written  dd'd. 
views  or  arguments  concerning  this 
suspension.  No  comments  were  filed  m 
opposition  to  this  action. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register 


List  of  Subjects  in  7  CFR  Part  1079 

Milk  marketing  orders.  Milk.  Dairy 
products 

It  18  therefore  ordered.  That  the 
following  provisions  in  5  ia79.13(d)  (2) 
and  (3|  of  the  Iowa  order  are  hereby 
suspended  for  September  through 
November  1988. 

PART  1079— MILK  IN  THE  IOWA 
MARKETIHG  AREA 

1.  The  authority  cilabon  for  7  CFR 
P'irt  1079  continues  to  read  as  followH: 

Authority:  Sees.  1-19  48  Slat  SI.  as 
amended:  7  U.SC  em-«74 

$1079.13    (Suap«nded  In  pwll 

2.  In  5  1079.13(d)  (2)  and  (3)  the  words 
"50  percent  in  the  months  of  September 
through  November  and",  and  the  words 
"in  other  months."  as  they  appesir  in 
each  paragraph  are  suspended  during 
the  months  of  September  through 
November  1988. 

Btfined  at  Washinglon.  DC  on  September 
14.1^68. 

Kerumth  fV  Oilles. 

Assistant  Secretary  for  Marketing  and 
inspection  St..  vices. 

|FR  Doc.  a&~213Z2  Filed  g-l&-68;  B:45  am] 
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7  CFR  Part  1079 

MMk  In  th«  Iowa  Marketing  Area; 
Temporary  Revision  of  Shipping 
Percentage 

agency:  Agricultural  Marketing  Service. 

USD  A 

action:  Temporar>'  revision  of  rule, 

SUMMARY:  This  action  temporarily 
relaxes  for  September,  October  and 
November  1988  the  supply  plant 
shipping  requirements  under  the  Iowa 
miix  order  The  revision  is  made  in 
response  to  a  request  by  the  operator  of 
a  pool  supply  plant  who  ships  milk  to 
distnbutmg  plants  regulated  by  the 
order  The  revision  would  prevent 
uneconomic  movements  of  milk. 
EfTCCnVE  date:  September  19.  1988. 
FOR  FUfrTHER  INFOffMATION  CONTACT 
Richard  A.  Glandt.  Marketing  Specialist. 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch.  Room  2968.  South 
Building.  P  O,  Box  96456.  Washington, 
DC  20090-6456.  (202)  447-4829. 
SUPfM^MEKTAHY  INFORMATION:  Prior 

document  in  this  proceeding: 


Noii™  of  Proposed  Temporary 
Revision  of  Shipping  Percentage:  Issued 
August  8.  1988.  published  August  11, 
1988  (53  FR  30290}- 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  lo  S  U  S.C. 
tiOSlbi.  the  Admmistrator  of  the 
Agricultural  Marketing  Ser\-ice  has 
certified  that  this  proposed  ectuni  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entitle*.  Such  action  would  lessen  the 
regulatory  impact  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  will  continue  to  have  their 
milk  pnced  under  the  order  end  thereby 
receive  the  benefits  that  accrue  from 
such  pricing 

This  final  rule  has  been  revised  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-maior" 
rule  under  the  cntena  contained  therem. 

This  temporary  revision  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601-6741. 
and  the  provisions  of  §  l079.7(b|[l)  of 
the  Iowa  order. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (53  FR 
30290)  concerning  a  proposed  decrease 
in  the  shipping  requirements  for  pool 
supply  piants  for  the  months  of 
September.  October  and  November  1988- 
The  public  was  afforded  the  opportunity 
to  comment  on  the  proposed  notice  by 
submitting  written  data,  views  and 
arguments  by  August  18.  1?"88.  One 
comment  received 
Statement  of  Consideration 

After  consideration  of  all  relevant 
material,  including  the  proposal  set  forth 
in  the  aforesaid  notice  and  other 
available  information,  it  is  hereby  found 
and  determined  that  the  supply  plant 
shipping  percentdge  should  be  lowered 
by  10  percentage  pomts  from  the  present 
35  percent  to  25  percent  for  the  months 
of  September  through  November  1988. 

Pursuant  to  the  provisions  of 
§  1079.7(b)(1).  the  supply  plant  shipping 
percentages  set  forth  in  §1079  7(bl  may 
be  increased  or  decreaspd  hy  up  to  10 
percentage  pomts  during  any  month  lo 
encourage  additional  milk  shipments  to 
pool  distributing  plants  or  to  prevent 
uneconomic  shipments. 

f^eatnce  Companies.  Inc.  (Beatrice), 
on  behalf  of  Beatrice  Cheese,  requested 
the  action  in  order  to  prevent 
uneconomic  shipments  of  milk  during 
September  through  November  1988. 
Beatrice  said  that  the  market's  producer 
milk  receipts  showed  an  increase  each 
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month  over  the  same  month  of  1987.  The 
monthly  increases  for  this  penod  cited 
hy  Bealnce  were  less  than  10  percent 
for  April,  about  2.5  for  May  and  3.3  for 
June,  Beatrice  indicated  that  receipts  at 
their  supply  plant  increased  for  this 
same  penod  by  2.7. 14  and  3.3  percent 
and  thai  they  expect  their  receipts  for 
the  balance  of  1988  to  continue  this 
trend-  Beatrice  also  indicated  that 
without  a  downward  revision  in  the 
supply  plant  shipping  standards,  it 
would  have  to  uneconomically  backhaul 
approximately  2-6  to  3.2  million  pounds 
of  milk  per  month  in  order  to  pool  this 
milk. 

The  petitioner  stated  that  distributing 
plants  could  be  adequately  served  If 
supply  plant  shippmg  requirements  were 
lowered  to  25  percent.  Beatrice  said  that 
thus  there  will  be  no  need  for  supply 
plants  to  ship  as  much  as  35  percent  of 
their  producer  receipts  and  that  a 
temporary'  lowering  of  the  supply  plant 
shipping  requirement  to  a  25-percent 
shipping  standard,  is  needed  to  prevent 
uneconomic  shipments  of  fluid  milk. 

Market  data  indicates  that  producer 
receipts  for  the  penod  of  January 
through  |uly  1988  increased 
approximately  4.3  percent  when 
compared  to  the  same  period  of  1987. 
Kor  this  seven-month  period.  Class  I 
utilization  as  a  percentage  of  producer 
receipts,  except  for  Februdr>'  1988  (30.0 
percent),  has  been  below  30  percent. 

The  shippmg  percentage  reductions 
are  aimed  at  facililaling  the  deliver>'  of 
milk  to  the  market  from  supply  plants 
for  Class  I  use  without  requiring 
shipments  merely  for  pooling  purposes. 
It  is  expected  that  less  than  35  percent 
of  the  producer  milk  supply  on  the 
market  will  be  needed  for  Class  I  use 
during  the  months  of  September  through 
November  1988.  It  is  concluded  that  the 
supply-demand  conditions  in  the  market 
warrant  a  lowering  of  the  shipping 
requirements  by  10  percentage  points  for 
the  months  of  September  through 
November  1988. 

One  comment  was  received  in 
response  to  the  proposed  action.  Kraft. 
Inc..  which  operates  a  pool  supply  plant 
located  in  Earlville,  Iowa,  stated  that 
producer  receipts  at  its  plant  for  May. 
|une  and  luly  1988  were  up  3.0,  3.8.  and 
7-5  percent,  respectively,  over  the  same 
month  of  the  previous  year  Kraft 
indicated  that  although  they  anticipate 
that  the  percentage  increases  over  the 
same  month  of  the  previous  year  to 
decline,  it  expects  the  trend  of  increased 
production  lo  continue  through  the  fall 
months-  Without  the  temporary  revision. 
Kraft  indicated  that  it  would  have  to 
make  uneconomic  shipments  of 
unneeded  milk  to  distributing  plants  or 


not  pool  milk  hislorically  associated 
with  the  Iowa  market. 

Concurrently  issued  with  this  action  is 
a  suspension  of  a  portion  of  the 
diversion  Hmitatum  provisions  for  the 
same  period.  Associated  Milk 
Producers,  Inc..  requested  the 
suspension  citing  similar  supply-demand 
conditions  m  the  market 

It  is  hereby  found  and  determined  that 
30  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary,  and 
contrar>'  to  the  public  interest  that; 

(a}  This  temporary  revision  is 
necessary  to  reflect  current  marketing 
conditions  and  to  maintain  orderly 
marketing  conditions  in  the  marketing 
area  for  the  months  of  September. 
October  and  November  1988: 

(bj  This  temporary  revision  does  not 
require  of  persona  affected  substantial 
or  extensive  preparation  prior  to  the 
effective  date:  and 

(c)  Notice  of  the  proposed  temporary 
re\ision  was  given  interested  parties 
and  they  were  afforded  opportunity  to 
file  written  data,  xiews.  or  arguments 
concerning  this  temporary  re\ision.  No 
comments  were  filed  in  opposition  to 
this  action. 

Therefore,  good  cause  exists  for 
making  this  temporary  revision  effective 
upon  publication  of  this  notice  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1079 

Milk  marketing  orders.  Milk.  Dairy 
products. 

It  is  therefore  ottered  That  the 
aforesaid  provisions  of  S  1079.7fb)  of  the 
Iowa  milk  order  are  hereby  revised  for 
the  months  of  September,  October  and 
November  1988. 

PART  1079— MILK  IN  THE  IOWA 
MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1079  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  4fl  Slat.  31.  as 
«niend(;d:  7  VS  C.  601-674- 

§  1079.7    ITemporarily  amended  in  part] 

2.  In  the  introductory  text  of 

§  1079.7(b}.  the  provision  "35  percent"  is 
revised  to  "25  percent"  for  the  months  of 
September.  October  and  November 
1988. 

Signed  al  Washington,  DC  on  Seplcmber 
14. 1988 

WH.  BlaDchard. 
Acting  Director.  Dairy  Division. 
(FR  Due  a8-21321  Filed  9-1(i-e«:  B:45  am) 
BtLUWG  CODE  M10-02-M 


Farmers  Home  Administration 

7  CFR  Parts  1940,  1942,  and  1944 

Revision  of  Policies  and  Procedures 
for  ConsMering  th«  Environmental 
Impacts  of  Proposed  Agency  Actions 

AGENCY:  Farmers  Home  Adminislralion. 

USD  A. 

ACTION:  Final  rule. 

SUHMARV:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulation  regardmg  policies  and 
procedures  for  considering  the 
environmental  impacts  of  proposed 
Agency  actions.  This  rale  is  being 
amended  in  order  to  make  editorial 
changes,  amend  processing 
requirements  associated  with  the 
completion  of  environmental  reviews, 
and  reference  Federal  requirements 
promulgated  subsequent  to  this  subpart. 
The  intended  effect  of  this  action  is  to 
clarify  the  regulation  and  provide 
greater  flexibility  to  Agency  officials  so 
that  the  environmental  review  can  bo 
better  incorporated  into  the  Agency's 
application  review  process. 
EFFECTIVE  DATt:  October  19. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
lohn  Hansel,  F,n\ironrr:enlal  Protection 
Speciahst.  Program  Support  Staff.  FmHA 
Room  6309.  South  Agriculture  Building. 
Washington,  DC,  telephone  (202)  382- 
9619 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  in  Departmenl.il 
Regulation  1512-1  which  implements 
Executive  Order  12291  and  has  been 
determined  to  be  "nonmajor. '  It  will  not 
result  in  an  annual  effect  on  the 
economy  of  SlOO  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  mdustries. 
Federal.  Slate  or  local  government 
agencies,  or  geographic  regions  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
ability  of  United  Stales-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Pari  1940. 
Subpart  G.  "Environmental  Program."  It 
is  the  determination  of  FmH.A  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  hum.m  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969.  Pub. 
L.  91-190.  an  Environmental  Impact 
Statement  is  not  required. 
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The  FmHA  programs  and  projects 
which  are  affected  by  this  rule  are 
subject  !o  intergovemmenta! 
consultation  in  the  manner  delineated  in 
7  CFR  Part  3015.  The  Catalog  of  Federal 
Domestic  Assistance  programs  affected 
are:  Nos.  10.404,  Emergency  Loans; 
10  405.  Farm  Labor  Housing  Loans  and 
Grants;  10.406.  Farm  Operating  Loans: 
10  407,  Farm  Ownership  Loans:  10-411. 
Rural  Housing  Site  Loans:  10.414. 
Resource  Conservation  and 
Development  Loans:  10.415.  Rural  Rental 
Housing  Loans:  10.416.  Soil  and  Wafer 
Loans:  10.418.  Water  and  Wastp 
Disposal  Systems  for  Rural 
Communities;  10.419.  Watershed 
Protection  and  Flood  Prevention  Loans: 
10,420,  Rural  Self-Help  Housing 
Tnchnical  Assistance:  10.422.  Busmess 
'ind  Industrial  Loans.  10423.  Community 
Facility  Loans;  10.427.  Rural  Rental 
Assistance  Payments:  10.428.  Economic 
F,mergency  Loans:  10.433.  Housing 
Preservation  Grants:  and  10.434, 
Nonprofit  National  Corporations  Loan 
and  Grant  Program. 

In  compliance  with  the  Regulatory 
Flexibility  Act  [Pub.  L.  96-354).  Mr. 
Vance  L-  Clark.  Administrator  of  the 
Farmers  Home  Administration,  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  m  terras  of  the  Agency's  grant 
programs,  less  than  30  grants  will  be 
dffpcted  annually. 

These  amendments  to  FmH-^'s 
environmental  regulation  result  from  the 
Agency's  expenence  in  implempntjng 
the  regulation  since  its  initial 
publication  in  |anuary  19&4.  This 
experience  has  shown  that  some 
portions  of  the  regulation  are  confusing 
to  the  reader  there  is  an  unnecessary 
duplication  of  effort  in  publishing  public 
notices  for  projects  involving  other 
Federal  agencies:  and  that 
environmental  reviews,  when  conducted 
in  the  pre-application  stage  of  loan 
processmg.  result  in  unnecessary  delay 
m  the  consideration  of  other  important 
factors  that  are  postponed  to  the 
application  review  stage.  These 
amendments  address  all  of  these 
problems  as  well  as  update  the 
regulation  with  respect  to  Federal 
environmental  requirements 
promulgated  subsequent  to  its  initial 
pubbcation.  Conforming  changes  are 
also  made  to  other  FmHA  regulations 
affected  by  these  amendments. 

On  September  23.  1986.  FmHA 
published  proposed  amendments  in  the 
Federal  Register  [51  FR  33763-33789) 
With  a  comment  period  ending 
November  24.  1986.  Comments  were 
received  from  several  Federal  agencies 


and  two  national  housing  organizations. 
Following  IS  a  discussion  of  the  major 
comments  and  FmHAs  responses. 

One  Federal  agency  suggested  thai 
references  be  mcluded  to  the  Advisory 
Council  on  Historic  Preservation's 
jACHP)  recent  revisions  to  its 
regulations  entitled.  "Protection  of 
Histonc  Properties."  (36  CFR  Part  800). 
Because  these  revisions  were  not 
available  pnor  to  FmilA's  publishing  its 
proposed  amendments,  a  separate 
proposed  rulemaking  will  be  initiated  in 
the  near  future  to  incorporate  the 
ACHP's  revisions. 

One  Federal  agency  recommended 
that  appropriate  references  and 
requirements  be  included  in  order  to 
implement  the  highly  erodible  land  and 
wetland  conservation  provisions  of  the 
Food  Security  Act  of  1985,  Pub.  L  99- 
198.  These  requirements  were  added  by 
an  interim  rule  dated  [une  27. 1986  and 
published  at  51  FR  23496. 

One  Federal  agency  recommended 
that  the  amendments  include  a  greater 
emphasis  on  water  quality,  both  in 
terms  of  the  content  of  FmHA'a 
environmental  policies  and  our 
environmental  assessment  requirements. 
FmHA  concurs  in  this  recommendation 
and  has  included  as  S  1940.304(h)  a 
policy  statement  on  water  quality  as 
well  as  highlighted  this  concern  in  all 
levels  of  the  environmental  asses-sment 
process. 

One  Federal  agency  commented  that 
the  explanation  of  Class  1  and  Class  11 
actions  was  not  clear  Also,  regarding 
Class  I  actions,  the  same  agency  slated 
that  such  actions  are  not  subject  to 
public  notice,  but  can  have  significant 
impacts  on  fish  and  wildlife  resources.  It 
recommended  that  fish  and  wildlife 
agencies  be  invited  to  comment  on  all 
Class  I  actions.  FmHA  believes  that  the 
explanation  of  Class  I  and  Class  II 
actions  in  Sections  1940311  and  1940 312 
is  sufficient  because  immediately 
following  such  e.xplanation  is  a  specific 
list  of  actions  that  fall  under  Class  I  and 
Class  U  With  respect  to  the  concern  for 
greater  consultation  on  Class  I  actions, 
these  actions  do  undergo  public  notice 
requirements  if  wetlands  or  floodplains 
are  to  be  impacted.  Consequently,  the 
Class  I  actions  most  likely  to  affect  fish 
and  wildlife  resources  are  not  exempt 
From  public  notices.  Also,  all  Federal 
and  State  consultation  requirements 
apply  whether  a  Class  I  or  Class  II 
action.  Finally,  whether  a  Class  I  or 
Class  II  action,  the  FmHA  official 
preparing  the  environmental  assessment 
must  consult  with  Hsh  and  wildlife 
agencies  whenever  the  FmHA  official 
does  not  have  the  data  or  expertise  to 
assess  the  potential  impacts.  For  these 


reasons,  no  additional  public  notice  or 
consultation  requirements  have  been 
added  to  the  Class  i  assessment  process. 

Another  Federal  agency  commented 
thai  the  distinctions  between  a 
calegohcally  excluded  action  and  a 
Class  I  action  for  loan  guarantees  to 
busmess  and  industrial  facilities  were 
not  particularly  clear  FmHA  agrees 
with  this  comment  and  has  modified 
§  1940.310(c)(1)  and  1940,31  l(b)(31  to 
include  more  objective  standards  based 
upon  the  specific  types  or  amounts  of 
gaseous,  liquid,  or  solid  wastes  to  be 
produced,  for  example. 

A  Federal  agency  objected  to  the 
change  in  §  1940.315  that  the  applicable 
environmental  review  would  be 
completed  m  the  application  stage  as 
opposed  to  the  present  requirement  that 
it  be  done  in  the  preappiicaliun  stage. 
The  agency  staled  that  this  change  could 
constrict  FmHA's  consideration  of  the 
full  range  of  alternatives  and  the 
development  of  mitigation  measures. 
Two  national  housing  organizations 
supported  the  change.  FmHA  has 
decided  to  go  forward  with  the  change 
because  the  present  system  causes 
unnecessary  application  processing 
delays  and  bt'cause  there  is  sufficient 
flexibility  in  the  application  stage  to 
avoid  or  mitigate  potential  adverse 
environmental  impacts. 

One  Federal  agency  indicated  thai 
S  1940.320  Prepanng  EISs.  does  not 
specifically  address  filing  procedures 
with  the  Fjivironmental  Protection 
Agency.  These  procedures  have  been 
incorporated. 

A  national  housing  organization 
objected  to  the  public  participation 
requirements  associated  with  the 
preparation  of  an  Environmental  Impact 
Statement  (EIS).  Specifically,  in 
i  1940.320.  the  organization  did  not  see 
(he  need  for  two  public  meetings,  the 
scoping  meeting  and  the  meeting  to 
review  the  draft  EIS.  It  also  did  not 
believe  that  it  was  practical  to  post  a 
notice  of  these  meetings  at  the  project 
site.  Because  public  involvement  is 
stressed  by  the  Council  on 
Enxdronmental  Quality  (CEQ)  and 
experience  has  shown  the  value  of  this 
involvemenl.  these  public  participation 
requirements  have  been  retained. 
Additionally,  the  requirement  lo  post  the 
meeting  notices  at  the  intended 
construction  site  has  been  retained.  Thi'j 
is  a  commonly  practiced  notice 
procedure  at  all  levels  of  government 
and  is  effective  in  reaching  the  affected 
public- 

A  national  housing  organization 
objected  to  the  proposed  change  to 
$  1940.332  Emergencies,  in  which  the 
Administrator  reserves  the  authority  to 
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waive  the  procedural  provisions  of  the 

regulation  under  emergency 
circumstances  It  was  feared  that  this 
uuthority  could  be  abused.  It  has  been 
determined  to  go  forward  with  this 
change  because  FmHA  believes  it  is 
necessary  and  that  '.here  is  little  chance 
for  abuse  given  the  limitations  on  the 
authority.  This  authority  will  only  apply 
to  an  emergency  circumstance,  one 
involving  an  immediate  or  imminent 
danger  to  public  health  or  safety  If  the 
action  requires  an  EIS.  the  Council  on 
Environmental  Quahty  fCEQ)  must  first 
be  consulted.  Fur  non-EIS  actions,  only 
FmHA's  procedural  requirements  can  be 
waived  and,  then,  only  by  the 
Administrator.  Aii  applicable 
consultation  and  coordmating 
procedures  required  by  law  or 
regulation  must  be  initiated  with  the 
dppropnate  Federal  or  State  agency. 

Although  not  the  subiect  of  a  specific 
(-omment.  Exhibit  C.  which  includes 
FmHA's  procedures  for  addressing 
potential  impacts  lo  floodplains  and 
wetlands,  has  been  revised  to  reference 
a  recently  executed  Memorandum  of 
Understanding  (MOU)  with  Ihe  U.S.  Fish 
and  Wildlife  Service  (FWSJ.  The  MOU 
secures  FWS'  assistance  in  addressing 
these  impacts. 

The  following  is  a  summary  of  the 
major  changes  made  by  this  action: 

Section  1940.301(c)(16)  is  updated  to 
cross-reference  the  Soil  Conser\'ation 
Service's  (SCSI  regulations  for 
implementing  the  Farmland  Protection 
Policy  Act,  These  regulations  apply  to 
all  Federal  agencies.  Exhibit  C  of  this 
subpart  contains  FmHA's  requu-ements 
for  implementing  this  act  and  is  also 
being  amended  to  cross  reference  the 
SCS  regulations  and  to  make  conforming 
changes.  Since  Exhibit  C  of  this  subpart 
was  originally  prepared  in 
contemplation  of  the  SCS  regulations, 
the  conforming  changes  are  not 
substantial. 

Section  1940.302(b)  provides  for 
clarification  purposes  a  definition  or 
listing  of  the  environmental  review 
documents  that  are  required  to  be 
prepared  under  this  subpart. 

Section  1940.302(1)  defines  the  FmHA 
officials  who  have  the  authority  to 
prepare  and  sign  the  environmental 
review  documents.  Formerly,  the 
environmental  review  document  for  an 
action  could  only  be  signed  at  the  office 
level  having  the  approval  authority  for 
an  action  even  though  the  majority  of 
the  application  review  and  processing 
may  have  been  completed  at  a  lower 
office  level  District  or  County  office,  for 
example.  Distnct  and  County  staff  could 
only  draft  the  environmental  review 
document  under  these  circumstances 
and  it  was  completed  and  signed  at  the 


higher  office  le\'el.  As  amended,  the 
FmHA  official  who  assembles  the  data 
and  initiates  the  analysis  for  the 
environmental  review  signs  it  as  the 
preparer.  Any  additional  required 
reviews  for  the  environmental  review 
document  must  then  be  executed  on  a 
concurrence  basis.  This  change  betler 
reflects  the  tasks  actually  being 
accomplished  and  is  made  in  all 
sections  and  exhibits  of  the  regulation 
where  preparation  responsibilities  are 
discussed. 

Section  1940.304(h)  is  revised  by 
adding  a  policy  on  water  quality 
protection  which  states  that  FmHA  will 
not  provide  financial  assistance  to  an 
activity  that  would  impair  a  State  water 
quality  standard. 

Section  l940.30S(b)  is  revised  lo  delete 
the  requirement  that  the  Slate  Office's 
Natural  Resources  Managemenl  Guide 
he  considered  by  the  Slate  Director  in 
decidmg  how  FmHA's  various  program 
funds  will  generally  be  allocated  across 
the  State  on  a  fiscal  year  basis.  This 
requirement  has  been  too  complex  to 
implement  given  other  Agency 
allocation  priorities  which  are  much 
clearer  to  measure  and  has  been  of  little 
benefit  to  decisionmakers. 

Section  1940.307(bH13)  is  added  to 
clarify  and  emphasize  that  it  is  the 
responsibility  of  the  State 
Environmental  Coordinator  to 
coordinate  the  monitoring  of  the  Stale 
Office's  compliance  with  this  regulation 
and  to  keep  the  State  Director  advised 
of  the  monitoring  results. 

Section  1940.309(c)  is  revised  to  state 
that  applicants  for  actions  that  are 
normally  categorically  excluded  from 
the  environmental  asspssraenl  process 
but  subsequently  lose  their  exclusion 
need  not  submit" Form  FmHA  1940-20. 
■'Request  for  Environmental 
Information."  The  former  regulation  is 
unclear  on  this  point  and  some  FmHA 
offices  have  been  requiring  the  form 
which  is  unnecessary.  This  change  is 
further  referenced  in  §5  1940-3i7(c)  and 
1940.319(c)  of  this  subpart 

Section  1940.310(fl)  contains  changes 
in  Ihe  requiremenis  for  determining 
whether  a  proposed  action  is 
categorically  excluded  from  the 
environmental  assessment  process. 
Firsl.  a  normally  excluded  activity  will 
now  ioae  its  exclusion  status  if  it  would 
impair  a  Slate  v^aier  quality  standard. 
Second,  under  the  former  regulation,  an 
excluded  action  lost  its  exclusion  status 
if  one  of  the  environmentally  sensitive 
resources  listed  in  the  section  was  either 
affected  or  was  located  within  the 
project  site.  For  an  action  such  as  a 
proposed  loan  to  a  farmer  for 
operational  purposes,  any  continued 
farming  of  important  farmland  would 


technically  cause  the  exclusion  to  be 
lost  and  a  Class  I  assessment 
completed.  This  is  an  unnecessiiry 
analysis  since  no  real  change  would 
occur  to  the  important  farmland.  These 
amendments  provide,  therefore,  that  in 
similar  situations  the  presence  of  an 
important  resource  wuhin  the  project 
site  is  not  enough  to  cause  loss  of  an 
exclusion  but  that  there  must  also  be  a 
proposed  change  m  land  use  or  some 
other  trigger  that  would  cause  the 
resource  to  be  affected  For  example,  if  a 
single  family  house  was  proposed  to  be 
constructed  on  important  farmland,  the 
exclusion  would  be  lost.  Section 
1940.317(e)  has  been  added  to  explain 
how  this  change  should  be  implemented 
in  completing  Form  FmHA  1940-22. 
■*En\ironmental  Checklist  for 
Categorical  Exclusions." 

Section  1940.3l0ld)  differentiates  the 
replacement  of  farm  irrigation  facilities 
from  the  installation  of  new  such 
facilities  by  norraaUy  excluding  the 
former  from  environmental  assessment 
provided  the  facilities  to  be  replaced 
have  been  used  for  similar  irrigation 
purposes  at  least  two  out  of  the  last 
three  consecutive  growing  seasons. 

Section  1940.310(el(6)  covering  criteria 
for  determinmg  the  environmental 
review  requirements  applicable  lo  the 
proposed  sale  of  FmHA  inventory  is 
corrected  to  cover  leases  as  well. 
Similar  changes  are  made  under  the 
sections  for  Class  I  assessments, 
§  1940.311(dK3).  and  for  Class  11 
assessments.  §  1940.312(d) (6). 

Section  1940.311(bl  expands  for 
proposed  new  water  and  sewer  systems 
the  definition  of  a  Class  I  action. 
Specified  limitations  must  first  be  met. 
as  applicable,  reganding  the  amount  of 
effluent  discharge  or  water  withdrawal, 
as  well  as  the  extent  of  the  service  area. 
Class  11  assessments  were  required  for 
all  new  centra!  water  and  sewer 
systems  no  matter  how  small.  State 
Offices  have  ad\ised  that  small  systems 
do  not  automatically  warrant  the  more 
extensive  Class  II  assessment  because 
of  their  limited  potential  environraenial 
impacts. 

Section  1940.315(b)  changes  the 
requirements  for  when  the 
environmental  review  must  be 
completed  m  those  FmHA  financial 
assistance  programs  that  use  a 
preapplication  process.  The  applicable 
review  would  no  longer  be  completed 
during  the  preapplication  review 
process  but  will  be  initiated  after  a 
complete  application  has  been  filed  and 
will  b«:  completed  prior  to  issuance  of  a 
letter  of  conditions  for  Community 
Programs,  prior  to  issuance  of  a 
conditional  commitment  for  Business 
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and  Industry  and  Farmer  Programs 
Guaranteed  Loan  Programs,  and  prior  lo 
loan  dpproval  for  all  other  programs. 
The  Agpnr.y  believes  thi  application 
processing  is  unnecessarily  delayed 
under  the  present  system  and  that  the 
proposed  change  better  integrates  the 
environmental  review  process  into  other 
application  reviews.  A  resulting  change 
is  the  elimination  of  Exhibit  G  of  this 
subpart  which  identifies  those  programs 
sub|ecl  to  the  preapplication  review 
requirement. 

Section  1940-318{bl  clanfies  under 
what  circumstances  FmHA  personnel 
preparing  environmental  assessments 
should  contact  for  assistance 
environmental  protection  agencies  and 
experts- 
Section  1940.320(g)  is  added  to  explain 
the  filing  requirements  for  an  EIS. 
Section  1940.324(d)  is  revised  lo 
eliminate  FmHA's  issuing  a  public 
notice  of  its  finding  of  no  significant 
environmental  impact  whenever  another 
Federal  agency  participating  in  the 
action  has  published  a  similar  public 
notice  with  (1)  was  pubhshed  less  than 
18  months  from  FmHA's  completion  of 
i(3  environmental  review.  (2)  accurately 
describes  the  proposal  bemg  considered 
by  FmMA.  and  [3)  was  published  in  a 
manner  similrir  lo  FmH.A  s  publication 
requirements.  This  change  eliminates  a 
duplication  of  time  and  effort  in  those 
situations  where  FmHA  is  requested  to 
jointly  fund  a  project  with  another 
Federal  agency  and  that  agency  has 
already  completed  its  environmental 
ass^-ssmen!  and  public  notice 
requirements.  Formerly,  we  were  able 
by  regulation  to  adopt  the  assessment 
but  has  to  complete  an  independent, 
though  redundant,  public  notice  if  a 
Class  11  action.  This  change  does  not 
eliminate  FmHA  s  responsibility  to 
make  an  independent  findmg  as  lo  the 
significance  of  a  proposals  potential 
environmental  impacts.  Whenever  these 
impacts  are  found  to  be  non-significant 
by  FmfiA.  we  will  simply  not  publish 
this  findmg  if  a  sim.ilar  finding  for  the 
proposal  had  previously  been  published 
by  a  participating  Federal  agency. 

Section  1940.331  has  been  rewritten  to 
clarify  the  Agency's  requirements 
regarding  public  notice  and  public 
participation  in  the  environmental 
review  process. 

Section  1940.332(b)  is  added  to 
provide  the  Administrator  with  the 
authonty  to  waive,  in  an  emergency 
circumstance,  the  procedural  provisions 
of  this  subpart  as  they  apply  to  actions 
not  requiring  an  EIS.  Alternative 
arrangements  will  be  established  on  a 
case  by  case  basis  and  will  attempt  to 
achieve  the  substantive  provisions  of 
this  subpart.  An  emergency 


circumstance  is  defined  as  one  involving 
an  immediate  or  imminent  danger  to 
public  health  or  safely  Former 
requirements  allowed  for  procedural 
fle.xibility  only  in  emergency  cases 
where  the  proposal  required  an  EIS. 
FmHA  believes  that  this  was  overly 
restnctive  and  provisions  were  needed 
to  address  the  much  more  likely 
eventuality  of  an  emergency  case  that 
requires  an  assessment. 

Exhibit  D.  which  covers  the 
implementation  of  the  Endangered 
Species  Act.  is  amended  to  cover 
potential  impacts  to  candidate  species 
as  well.  These  are  species  presently 
under  consideration  for  listing.  This 
change  is  being  made  to  comply  with  the 
National  Environmenlal  Policy  Act  and 
Departmental  Regulation  9500-4.  Fish 
and  Wildlife  Policy,  which  specifies  that 
USDA  agencies  will  avoid  actions  which 
may  cause  a  species  to  become 
threatened  or  endangered. 

List  of  Subjects 

7  CFR  Part  7940 

Endangered  and  threatened  wildhfe, 
Environmental  protection.  Ploodplains. 
National  wild  and  scenic  river  systems, 
Natural  resources.  Recreation.  Water 
supply. 

7  CFR  Part  7942 

Community  development.  Community 
facilities,  Loan  programs — Housing  and 
community  development.  Loan  security. 
Rural  areas,  Water  treatment  and 
disposal — Domestic,  Water  supply — 
Domestic. 

7  CFR  Part  J944 

Administrative  practice  and 
procedure.  Aged,  Farm  labor  housing. 
Grant  programs — Housing  and 
community  development.  Handicapped. 
Home  improvement.  Loan  programs — 
Housing  and  community  development, 
Low  and  moderate  income  housing — 
Rental.  Migrant  labor.  Mobile  homes. 
Mortgages.  Nonprofit  organizations. 
Public  housing.  Rent  subsidies. 
Reporting  and  recordkeeping 
requirements.  Rural  housing.  Subsidies. 

Therefore.  Chapter  XVIJL  Title  7. 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1940— GENERAL 

1.  The  authority  citation  for  Part  1940 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C  196ft  42  U.S.C.  1480:  5 
L!  S.C.  301:  7  CFR  2.23;  7  CFR  2.70. 

2.  Sections  1940-301  through  1940350 
are  revised  lo  read  as  follows; 


Subpart  G— Environmental  Program 

§  1940.301     PurpOM. 

(a)  This  subpart  contains  the  maior 
envirormienta!  policies  of  the  Farmers 
Home  Administration  (FmHA).  It  also 
provides  the  procedures  and  guidelines 
for  preparing  the  environmental  impact 
analyses  required  for  a  series  of  Federal 
laws,  regulations,  and  Executive  orders 
within  one  environmental  document. 
The  liming  and  use  of  this 
environmental  document  within  the 
FmHA  decision-making  process  is  also 
outlined. 

(b)  This  subpart  is  intended  to  be 
consistent  with  the  Council  on 
Environmental  Quality's  (CEQ) 
Regulations  for  Implementing  the 
Procedural  Provisions  of  the  National 
Environmenlal  Policy  Act  (NEPA).  40 
CFR  Parts  1500-1508.  CEQ  s  regulaliona 
will  not  be  repeated  in  this  subpart 
except  when  essential  for  clarification 
of  important  procedural  or  substantive 
points.  Otherwise,  citations  to 
applicable  sections  of  the  regulations 
will  be  provided.  The  CEQ  regulations 
will  be  available  at  all  FmHA  offices. 

(c)  This  subpart  is  designed  to 
integrate  the  requirements  of  NEIPA  with 
other  planning  and  environmental 
review  procedures  required  by  law.  or 
by  Agency  practice,  so  that  all  such 
procedures  run  concurrently  rather  than 
consecutively.  The  environmental 
document,  which  results  from  the 
implementation  of  this  subpart,  provides 
on  a  project  basis  a  single  reference 
point  for  the  Agency's  compliance  and/ 
or  implementation  of  the  followmg 
requirements  and  policies: 

(1 )  The  National  Environmental  Policy 
Act.  42  U.S.C.  4321: 

|2|  Safe  Drinking  Water  Act — Section 
1424(e).  42  U.S,C.300h: 

13}  Endangered  Species  Act.  16  U.S.C. 
1531; 

(41  Wild  and  Scenic  Rivers  Act.  16 
U.S.C.  1271; 

(5)  The  National  Historic  Preservation 
Act.  18  use,  470  (See  Subpart  F  of  Part 
1901  of  this  chapter  for  more  specific 
implementation  procedures): 

(6)  Archaeological  and  Historic 
Preservation  Act.  16  US.C.  469  (See 
Subpart  F  of  Part  1901  of  this  chapter  for 
more  specific  implementation 
procedures); 

(7)  Coastal  Zone  Management  Act — 
Section  307(c)  (1)  and  (2).  16  U.S.C.  1456; 

(8)  Farmland  Protection  Policy  Act, 
Subtitle  I.  Pub.  L.  97-98: 

(9)  Coastal  Barrier  Resources  Act. 
Pub.  L.  97-348; 

(10)  Executive  Order  11593.  Protection 
and  Enhancement  of  the  Cultural 
Environment  (See  Subpart  F  of  Part  1901 
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of  this  chapter  for  more  specific 
implementation  procedures): 

(11}  Executive  Order  11514.  Protection 
and  Enhancement  of  Environmental 
Quality; 

(12)  Executive  Order  11988.  Floodplain 
Management 

(13)  Executive  Order  11990.  Protection 
of  Wetlands: 

(14}  Title  7,  Parts  lb  and  Ic.  Code  of 
Federal  Regulations.  Department  of 
Agriculture's  National  Environmental 
Policy  Act;  Final  Policies  and 
Procedures; 

(15)  Title  7.  Part  3100.  Code  of  Federal 
Regulations.  Department  of  Agriculture's 
Enhancement.  f*roIection,  and 
Management  of  the  Cultural 
Environment  (See  Subpart  F  of  Part  1901 
of  this  chapter  for  more  specific 
implementation  procedures); 

(16)  Title  7.  Part  658.  Code  of  Federal 
Regulations,  Department  of  Agnculture, 
Soil  Conservation  Service.  Farmland 
Protection  Policy; 

(17)  Title  87.  Part  12.  Code  of  Federal 
Regulations.  Highly  Erodible  Land  and 
Wetland  Conservation; 

(IB)  Departmental  Regulation  9500-3. 
Land  Use  Policy  (See  Exhibit  A  of  this 
subpart); 

(19)  Departmental  Regulation  9500-4. 
Fish  and  Wildlife  Policy. 

(d}  The  primary  objectives  of  this 
subpart  are  for  the  Agency  to  make 
better  decisions  by  taking  into  account 
potential  environmental  impacts  of 
proposed  projects  and  by  working  with 
FmHA  applicants,  other  Federal 
agencies.  Indian  tribes.  State  and  local 
governments,  and  interested  citizens 
and  organizations  in  order  to  formulate 
actions  that  advance  the  program  goals 
in  a  manner  that  will  protect,  enhance. 
and  restore  environmenlal  quality.  To 
accomplish  these  objectives,  the 
identification  of  potentially  significant 
impacts  on  the  human  environment  is 
mandated  to  occur  early  in  the  Agency's 
planning  and  decisionmaking  processes, 
important  decision  points  are  identified. 
The  completion  of  the  environmental 
review  process  is  coordinated  with 
these  decision  points,  and  this  review 
must  be  completed  prior  to  the  Agency's 
first  major  decision  on  whether  or  not  to 
participate  m  the  proposal.  This  early 
availability  of  the  results  of  the 
environmental  review  process  is 
intended  lo  ensure  thai  Agency 
decisions  are  based  on  an 
understanding  of  their  environmental 
consequence,  as  well  as  the 
consequences  of  alternative  courses  of 
action. 

(e)  Reducing  delays,  duplication  of 
effort,  and  superfluous  analyses  are 
provided  for  in  this  subpart.  FmHA 
environmental  documents  are  to  be 


supported  by  accurate  analyses  and  will 
concentrate  on  the  issues  that  are  timely 
and  relevant  to  the  action  in  question. 
rather  than  amassing  needless  detail. 
Such  documents  and  their  preparation 
and  review  will  be  coordinated  with 
other  Federal  or  State  agencies  jointly 
participating  in  proposed  actions  or 
related  actions,  in  order  to  avoid 
duplication  of  effort,  and  to  achieve  a 
coordinated  and  timely  response. 

(f)  Public  involvement  is  desirable, 
and  to  facilitate  public  involvement, 
environmental  documents  will  be 
available  to  interested  citizens  as  early 
in  the  decisionmaking  process  as 
possible  and  before  decisions  are  made. 
Provisions  are  included  for  citizens  or 
interested  parties  to  express  their  views 
and  any  concerns. 

(g)  The  FmHA  officials  responsible  for 
the  environmental  review  process  are 
identified. 

(h)  The  FmHA  actions  covered  by  this 
subpart  include: 

(1)  Financial  assistance  to  include 
grants,  loans,  and  guarantees, 

(2)  Subdivision  approvals. 

|3)  The  management,  leasing  and  sale 
of  inventory  property,  and 

(4)  Other  major  federal  actions  such 
as  proposals  for  legislation  and  the 
issuance  of  regulations. 

§  1940.302    Deflnmon*. 

Following  is  a  list  of  definitions  that 
apply  to  the  implementation  of  this 
subpart.  Please  note  that  S  1940.301(b)  of 
this  subpart  refers  to  the  Council  on 
Environmental  Quality's  Regulations  for 
Implementing  the  Procedural  Provisions 
of  the  National  Environmenlal  Policy 
Act.  40  CFR  Parts  1500-1508. 
Consequently,  the  definitions  contained 
in  Part  1506  of  the  Council's  regulations 
apply  to  this  subpart,  as  well  as  those 
listed  below. 

(a)  Emergency  circumstance.  One 
involving  an  immediate  or  imminent 
danger  to  public  health  or  safety. 

(b)  Environmental  review  documents. 
The  documents  required  by  this  subpart 
for  the  purpose  of  documenting  FmHA's 
compliance  with  the  environmenlal  laws 
and  regulations  applicable  lo  the  FmHA 
actions  covered  in  this  subpart-  T^ese 
documents  include 

(1)  Form  Fml-I  A  1940-22. 
"Fjivironmental  Checklist  for 
Categorical  Exclusions." 

(2)  Form  FmHA  1940-21. 
"Environmenlal  Assessment  of  Class  I 
Action." 

(3)  Environmental  Assessment  for 
Class  II  Actions  (Exhibit  H  of  this 
subpart),  and 

(4)  Environmental  Impact  Statements 
(EIS). 


(c)  Flood  or  flooding.  A  general  and 
temporary  condition  of  partial  or 
complete  inundation  of  land  areas,  from 
the  overflow  of  mland  and/or  tidal 
waters,  and/or  the  rapid  accumulation 
or  runoff  of  surface  waters  from  any 
source.  Two  important  classifications  of 
floods  are  as  follows. 

(1)  A  one-percent  chance  flood  or 
based  flood — A  flood  of  a  magnitude 
that  occurs  once  every  100  years  on  the 
average.  Within  any  one-year  period 
there  is  one  chance  m  100  of  the 
occurrence  of  such  a  flood.  Most 
importantly,  however,  the  cumulative 
risk  of  flooding  increases  with  time. 
Statistically,  there  is  about  one  chance 
in  five  that  a  flood  of  this  magnitude  will 
occur  within  a  20-year  period,  the  length 
of  time  commonly  defined  as  the  useful 
life  of  a  facility.  Over  a  30-year  period, 
the  life  of  a  typical  mortgage,  the 
probability  of  such  a  flood  occurring 
increases  to  greater  than  one  chance  in 
four. 

(2)  A  0.2-percent  chance  flood— A 
flood  of  a  magnitude  that  occurs  once 
every  500  years  on  the  average.  (Within 
any  one-year  penod  there  is  one  chance 
in  500  of  the  occurrence  of  such  a  flood  ) 
As  with  the  one-percent  chance  flood, 
the  cumulative  nsk  of  ihis  flood 
occurring  also  increases  wilh  time. 

(d)  Fhodpioms.  Lowland  and 
relatively  flat  areas  adjoining  inland  and 
coastal  waters,  including  flood-prone 
areas  of  oiTshore  islands.  At  a  minimum, 
floodplains  consist  of  those  areas 
subject  to  a  one  percent  or  greater 
chance  of  flooding  m  any  given  year. 
The  term  floodplain  will  be  taken  to 
mean  the  base  floodplain.  unless  the 
action  involves  a  critical  action,  in 
which  case  the  critical  action  floodplain 
is  the  minimum  floodplain  of  concern 

(1)  Base  floodplain  (or  100-year 
floodplain) — The  area  subject  to 
inundation  from  a  flood  of  a  magnitude 
that  occurs  once  every  100  years  on  the 
average  (the  flood  having  a  one-percent 
chance  of  being  equalled  or  exceeded  in 
any  given  year). 

(2)  Critical  action  floodplain  (or  500- 
year  floodplain} — The  area  subject  to 
inundation  from  a  flood  of  a  magnitude 
that  occurs  once  every  500  years  on  the 
average  [the  flood  having  0.2-percent 
chance  of  being  equalled  or  exceeded  in 
any  given  year). 

(e)  Indirect  impacts.  Those  reasonably 
foreseeable  environmental  impacts  that 
result  iram  the  additional  public  facility, 
residential  commercial,  or  industrial 
development  or  growth  that  a  federally 
financed  project  may  cause,  induce  or 
accommodate.  Consequently,  indirect 
impacts  often  occur  later  in  time  than 
the  construction  of  the  Federal  project 
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and  can  be  removed  in  distance  from 
the  conslructioQ  site.  For  example,  a 
water  transmis&ioD  Line  may  be 
designed  (o  serve  addiUooal  residential 
development  The  eovutKunenUl 
irripacts  of  that  residential  development 
represent  an  indirect  impact  of  the 
federally  funded  water  line.  Those 
indirect  impacts  which  deserve  the 
greatest  consideration  include  changes 
in  the  patterns  of  land  use.  population 
density  or  growth  rate,  and  the 
corresponding  changes  to  air  and  water 
quality  and  other  natural  systems. 

If)  MUtgation  measure.  A  measiire(s) 
included  in  a  project  or  application  for 
the  purpose  of  avoiding,  minimizmg, 
reducing  or  rectifying  identified,  adverse 
environmental  impacts.  Examples  of 
3uch  measures  include; 

(11  The  deletion,  relocation,  redesign 
or  other  modifications  of  the  project's 
elements: 

!2)  The  dedication  to  open  space  of 
environmentally  sensttive  areas  of  the 
project  site,  which  would  otherwise  be 
adversely  affected  by  the  action  or  its 
indirect  impacts: 

{3)  Soil  erosion  and  sedimentation 
plans  to  control  runoff  during  land- 
disturbing  activities: 

[4)  The  eslabliahmeni  of  vejfplative 
buffer  zones  between  proiect  sites  and 
adjacent  land  uses: 

(3)  Protective  measures  reconunended 
by  environmental  and  conservanon 
dgenaes  having  [unadiction  or  special 
expertise  regarding  the  project's 
impacts; 

{6}  Stonn  water  management  plans  to 
control  potential  downstream  flooding 
effects  that  would  result  from  a  proiect 

(7)  Zoning;  and 

(3)  Reuse  of  existing  facilities  as 
opposed  to  new  construction. 

(g)  No-Gciiof}  QjcemoUve.  The 
alternative  of  not  approving  an 
appticatioD  for  finanual  assuitance.  a 
subdivision  feasibility  analysis,  or  an 
Agency  proposal. 

[h)  Practicable  o/temaUve.  An 
alternative  that  is  capable  of  attainment 
within  the  confines  of  relevant 
constraints.  The  test  of  practicability, 
therefore,  depends  upon  the  particulars 
of  the  situation  under  conaideration  and 
those  constraints  imposed  by 
environmental,  economic,  legal  social 
and  technological  parameters.  This  test 
however,  is  not  limited  by  the  temporary 
unavailabUity  of  suffiuent  financial 
resources  to  implement  an  alternative. 
That  IS,  alternatives  caooot  be  reiet.led 
solely  on  the  basis  of  moderately 
increased  costs.  The  range  of 
alternatives  that  must  be  analyzed  to 
determine  if  a  practicable  alternative 
exists  includes  the  following  three 
categories  of  alternatives: 


(1)  Alternative  protecl  sites  or  designs. 

(2)  Alternative  projects  with  sumidr 
benefits  as  the  proposed  actions,  and 

(3]  The  oo-action  alternative. 

(i)  Preparer  of  En  vironmentoi  Revtew 
Documents.  The  FmliA  official  who  is 
responsible  for  reviewing  the  potential 
environmental  impacts  of  the  proposed 
action  and  fur  comptetuig  the 
appropnale  envuonmentat  revtew 
document  Under  the  circumstances 
indicated,  the  following  Agency 
positions  and  divisions  will  act  as  the 
preparer  of  the  environmental  review 
documents  covered  by  this  subpart 

(1)  County  Office.  When  the  approval 
official  for  the  action  under  review  is 
located  at  the  County  Office  level  ihdl 
official  will  prepare,  as  required. 
Environmental  Checklist  for  Categorical 
Exclusions  and  Class  1  and  Class  11 
assessments. 

12)  District  Office.  When  the  approval 
official  for  the  action  under  review  is 
located  at  the  District  Office  level  that 
official  will  prepare,  as  required. 
Environmental  Checklist  for  Categorical 
Exclusions  and  Class  1  and  Class  11 
assessments  or  may  delegate  thu 
responsibility  to  either 

(ij  The  District  Office  staff  member 
having  prmuir>-  responsibility  for 
dssembling  the  associated  pre- 
application,  application  or  other  case 
materials,  analyzing  the  materials  and 
developing  recommendations  for  the 
approval  official,  or 

In)  A  County  Office  staff  member 
having  the  same  responsibilities  as  the 
District  Office  member,  if  the  action  is 
initiated  at  the  County  Office  level 

(31  State  Profiram  Chief  For  acbons 
approved  withm  the  State  Office,  the 
Chief  will  prepare,  as  required. 
Environmental  Checklist  for  Categorical 
Exclusions  and  Class  1  and  II 
assessments  or  may  delegate  this 
responsibility  to  either 

III  The  appropriate  State  Office  Loan 
Specialist  if  not  the  Stale 
Environmental  Coordinator  (S£X:i 

lii)  An  architect  or  engineer  on  the 
Chiefs  staff  who  is  not  the  SFXZ,  or 

(m)  A  Distncl  or  County  Office  staff 
member  located  within  the  office  in 
which  the  action  is  initialed  and  bavmg 
the  responsibilities  outlined  in 
paragraph  (i)(2Ui)  of  this  section. 

|4)  State  Envtronmentaf  Coordinator. 
ElS's  for  actions  within  the  approval 
authority  of  County  Supervisors.  District 
Diieclnrs.  and  State  Office  officials. 

I5|  Assistant  Administrators  for 
PrviirajTis.  Checklists,  assessments,  and 
EIS's  for  all  actions  initiated  wtthin  thetr 
program  office. 

16)  Program  Support  Staff.  Checklists, 
assessments,  and  EIS's  that  the  Deputy 


Administrator  for  Program  Operations 
rt'quesls  be  done. 

Ij)  Water  resource  protect  Includes 
any  type  of  construction  which  would 
result  in  either  imparts  on  water  quality 
and  the  beneficial  uses  that  water 
quality  criteria  are  designed  to  protect 
or  any  change  in  the  free-Howing 
characteristics  of  a  particular  river  or 
stream  to  include  physical,  chemical 
and  biolo0ca[  characteristics  of  the 
waterway.  This  definition  encompasses 
construction  projerts  within  and  along 
the  banks  of  rivers  or  streams,  as  well 
as  projects  involving  withdrawals  from. 
and  discharges  into  such  rivers  or 
streams,  Proje^ ts  which  require  Corps  of 
Engineers  dredge  and  fill  permits  are 
also  water  rvsource  projects. 

S  1940.303     GWMfil  poHcy. 

(a)  FmfiA  will  consider  envimnnwmf.il 
quality  as  equal  with  economic,  social. 
and  other  relevant  factors  in  program 
development  and  decision-making 
processes. 

fb)  In  assessing  the  potential 
environmental  impacts  of  its  actions. 
FmHA  will  consul!  early  with 
appropnale  Federal.  State,  and  local 
agencies  and  other  organizations  to 
provide  decision-makers  with  both  the 
technical  and  human  aspects  of 
environmental  planning. 

(c)  When  adverse  environmental 
impacts  are  identified,  either  direct  or 
indirect  an  examination  will  be  made  of 
alternative  courses  of  action,  including 
their  potential  envininmental  impacts. 
The  ob|ective  of  the  environmental 
review  will  be  to  develop  a  feasible 
alternative  with  the  least  adverse 
environmental  impact.  The  alternative 
nf  not  proceeding  with  the  proposal  will 
aUu  he  considered  particulariy  with 
re<»pecl  to  the  need  fur  the  proposal 

(d)  If  no  feasible  alternative  exists. 
including  the  no-aciion  alternative, 
measures  to  mitigate  the  identified 
adverse  environmental  impacts  will  be 
included  in  the  proposal 

(e)  The  performance  of  environmentul 
reviews  and  the  consideration  of 
alternatives  will  be  initiated  as  early  as 
possible  in  the  KmllA  application 
review  process  so  that  the  Agency  will 
be  in  the  most  fiexible  and  objective 
position  to  deal  with  these 
considerations. 

$1940.304    SpMiaf  polkry. 

(a|  Land  use.  (1 1  FmllA  recognizes 
that  its  specific  mission  of  assisting 
rural  areas,  composed  of  farms  and  ruriil 
towns,  goes  hand-in-hand  with 
protecting  the  environmental  resources 
upon  which  these  systems  are 
dependent.  Basic  resources  necessary-  to 
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both  farm  and  rural  settlements  include 
important  farmlands  and  forestlands. 
prime  rangelands.  wetlands,  and 
floodplains.  The  definitions  o'  these 
areas  are  contained  in  the  Appendix  to 
Departmental  Regulation  9500-3.  Land 
Use  Policy,  which  is  included  as  Exhibit 
A  of  this  subpart  For  assistance  in 
locating  and  defining  floodplains  and 
wetlands,  the  locations  and  telephone 
numbers  of  the  Federal  Emergency 
Management  Administrations  regional 
offices  have  been  included  as  Elxhibil  J 
of  this  subpart,  and  similar  information 
for  the  U.S.  Fish  and  Wildlife  Services 
Wetland  Coordinators  has  been 
included  as  Exhibit  K  of  this  subpart. 
Given  the  importance  of  these  resources. 
as  emphasized  in  the  Departmental 
Regulation,  Executive  Order  11988, 
"Floodplain  Management,"  and 
Executive  Order  11990.  "Protection  of 
Wetlands."  it  is  FmHA's  policy  not  to 
approve  or  fimd  any  proposals  that  as  a 
result  of  their  identifiable  impacts, 
direct  or  indirect,  would  lead  to  or 
accommodate  either  the  conversion  of 
these  land  uses  or  encroachment  upon 
them.  The  only  exception  to  this  policy 
is  if  the  approving  official  determines 
that 

[i]  There  is  no  practicable  alternative 
to  the  proposed  action. 

{ii}  The  proposal  conforms  to  the 
planning  criteria  identified  in  paragraph 
ia){2l  of  this  section,  and 

(iii)  The  proposal  includes  all 
practicable  measures  for  reducing  the 
adverse  impacts  and  the  amount  of 
conversion /encroachment 

(Al  For  Farmer  Program  loans  and 
guarantees,  and  loans  to  Indian  Tribes 
and  Tribal  Corporations.  Exhibit  M  of 
this  subpart  imposes  additional  and 
more  restrictive  requirements  regarding 
wetland  and  highly  erodible  land 
conservation. 

fB)  Unless  otherwise  exempted  by  the 
provisions  of  E.xhibil  M.  the  proceeds  of 
any  Farmer  Program  loan  or  loan  to  an 
Indian  Tribe  or  Tribal  Corporation  made 
or  guaranteed  by  FmHA  cannot  be  used 

{1)  For  a  purpose  that  will  contribute 
to  excessive  erosion  of  highly  erodible 
land  (as  defined  in  Exhibit  M).  or 

[2]  For  a  purpose  that  will  contribute 
to  conversion  of  wetlands  (as  defined  in 
Exhibit  Ml  to  produce  an  agricultural 
commodity. 

(2)  It  is  also  recognized  that  unless 
carefully  reviewed,  some  proposale 
designed  to  serve  the  needs  of  rural 
communities  can  adversely  affect  the 
existing  economic  base  and  settlement 
patterns  of  the  community,  as  well  as 
create  development  pressures  on  land 
and  environmental  resources  essential 
to  farm  economies.  An  example  of  such 
a  proposal  might  be  the  extension  of 


utilities  and  other  types  of  infrastructure 
beyond  a  community's  existing 
settlement  pattern  and  into  important 
farmlands  for  the  purpose  of  commercial 
or  residential  expansion,  even  though 
there  is  available  space  within  the 
existing  settlement  pattern  for  such 
expansion.  Not  only  may  the  loss  of 
important  farmlands  unnecessarily 
result,  but  the  community  may  be  faced 
with  the  economic  costs  of  providing 
public  services  to  outlying  areas,  as  well 
as  the  deterioration  of  its  central 
business  or  commercial  area:  the  latter 
may  not  be  able  lo  compete  with  the 
newer,  outlying  commercial 
establishments.  These  results  are 
undesirable,  and  to  avoid  their 
occurrence,  projects  designed  to  meet 
rural  community  needs  (i.e..  residential, 
industrial,  commercial,  and  public 
facilities)  will  not  be  approved  unless 
the  following  conditions  an?  met. 

(i)  The  project  is  planned  and  sited  in 
a  manner  consistent  with  the  policies  of 
this  section,  the  Farmland  Protection 
Policy  Act  and  Departmental 
Regulation  9500-3  (Exhibit  A  of  this 
subpart  1- 

(ii)  The  project  is  not  inconsistent 
with  an  existing  comprehensive  and 
enforceable  plan  that  guides  growth  and 
reflects  a  reaUstic  strategj'  for  protecting 
natural  resources,  and  the  project  is 
compatible,  to  the  extent  practicable, 
with  Stale,  unit  of  local  government  and 
private  programs  and  policies  to  protect 
farmland.  (If  no  such  plan  or  policies 
exist  there  is  no  FmHA  requirement 
that  they  either  be  prepared  and 
adopted,  as  further  specified  in 
paragraph  (a)(3)  of  this  section.) 

(iii)  The  project  will  encourage  long- 
term,  economically  viable  public 
investment  by  fostering  or  promoting 
development  patterns  Ihal  ensure 
compact  community  development  that 
is,  development  thai  is  limited  to  serving 
existing  settlement  patterns  or  is  located 
in  existing  settlement  patterns,  e.g.,  the 
rehabililalian  and  renovation  of  existing 
structures,  systems  and  neighborhoods: 
infilling  of  development;  the  provision  of 
a  range  of  moderate-tn-high  residential 
densities  appropriate  to  local  and 
regional  needs.  When  these 
development  patterns  or  types  are  not 
practicable,  the  development  must  be 
contiguous  with  the  existing  settlement 
pattern  and  provide  for  a  range  of 
moderate-to-high  residential  densities 
appropriate  to  local  and  regional  needs. 
It  is  recognized  that  some  FmliA 
Community  Programs  projects  are 
designed  lo  serve  rural  residents,  such 
as  rural  water  and  waste  disposal 
systems  and.  therefore,  cannot  be 
limited  in  service  area  lo  these  areas 
contiguous  with  existing  settlement 


patterns.  These  types  of  projects  will  he 
designed  to  pnmanly  serve  existing 
structures  and  rural  residents  in 
noncontiguous  areas.  Any  additional 
capacity  within  the  system  will  be 
limited  to  meet  reasonable  growth 
needs,  and.  to  the  extent  practicable  be 
designed  to  meet  such  needs  within 
existing  settlements  and  areas 
contiguous  to  them 

(3)  The  conditions  specified  in 
paragraph  (a)(2)  of  this  section  should 
not  be  construed  as  advocating 
excessive  densities,  congestion,  or  loss 
of  open  space  amenities  within  rural 
communities.  Desirable  living  conditions 
can  be  obtained  under  these  objectives. 
along  with  economic  and  social  benefits 
for  the  community  and  the  surrounding 
farm  operations.  Additionally,  these 
conditions  should  not  be  construed  as 
requiring  localities  to  develop  plans 
which  contain  the  conditions.  In  any 
instance  in  which  these  planning 
conditions  or  criteria  do  not  exist  WTlhin 
the  project  area,  project  reviews  will  not 
be  postponed  until  the  criteria  are 
adopted.  Rather,  proiects  will  be 
reviewed  and  funding  decisions  made  in 
light  of  a  project's  consistency  with  the 
contents  of  this  subpart  (excluding 
paragraph  |a)(2}(!il  of  this  section,  which 
would  not  be  applicable). 

(b)  Endangered  species.  FmHA  will 
not  authorize,  fund,  or  carry  out  any 
proposal  or  project  that  is  likely  lo 

(1 )  Jeopardize  the  continued  existence 
of  any  plant  or  wildlife  speaes  listed  by 
the  Secretary  of  the  Interior  or 
Commerce  as  endangered  or  threatened: 
or 

(2)  Destroy  or  adversely  modify  the 
habitats  of  listed  species  when  such 
habitats  have  been  determined  critical 
to  the  species'  existence  by  the 
Secretary  of  the  Intenor  or  Commerce, 
unless  FmHA  has  been  granted  an 
exemption  for  such  proposal  by  the 
Endangered  Species  Committee 
pursuant  lo  paragraph  (h)  of  section  7  of 
the  Endangered  Species  Act 

(c)  Wild  and  scenic  rivers.  FmHA  will 
not  provide  financial  assistance  or  plan 
approval  for  any  water  resource  proiect 
that  would  have  a  direct  and  adverse 
effect  on  the  values  for  which  a  river 
has  been  either  included  in  the  National 
Wild  and  Scenic  Rivers  System  or  is 
designated  for  potential  addition. 
Additionally,  FmHA  will  not  approve  or 
assist  developments  (commercial, 
industrial,  residential,  farming  or 
community  facilities)  located  below  or 
above  a  wild,  scenic  or  recreational 
river  area,  or  on  any  stream  tributary 
thereto  which  will  invade  the  area  or 
unreasonably  diminish  the  scenic. 
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recreational,  and  Hsh  and  wildlife 
vdlues  present  in  the  area. 

;  d  1 1 intone  and  cuJturvJ  properties. 
As  part  of  the  environmental  review 
process.  FmiiA  will  identify  any 
properties  that  are  listed  in,  or  may  be 
eiigibie  for.  listing  m  the  National 
Rpgister  of  t-hslonc  Places  and  are 
i  H-rfted  within  the  project's  area  of 
:'n'entia!  environmental  impacts, 
(.onsultations  will  be  undertaken  with 
State  Historic  Preseni'ation  Officers  and 
The  Advisory  Council  on  Historic 
F'reser\ation,  through  the 
impiementation  of  Subpart  F  of  Part  1901 
■  !'  f.his  chapter,  m  onier  to  determine  the 
rn-st  appropnate  courup  of  arlion  for 
p-ntprting  such  identified  propertiea  or 
iT:figat!nR  potential  adverse  impacts  to 
t.-.em 

le)  Coqs(q} bcm'ers.  L'nderthe 
r-quiremeni.s  of  the  Coastal  Barrier 
Ri'sourrea  Act,  FmHA  will  not  provide 
financial  assistance  for  any  activity  to 
be  located  within  the  Coastal  Barrier 
Resources  System  unless 

(1)  Such  activity  meets  the  criteria  for 
an  exception,  as  defined  in  section  6  of 
the  Act,  and 

12)  Consultation  regarding  the  activity 
has  been  completed  with  the  Secretary 
of  the  Intenor. 

(f)  Water  and  energy  conservauon. 
YmHA  will  encourage  the  conservation 
of  water  and  energy  in  the  development 
of  Its  programs  and  pohcies  and  will 
encourage  applicants  to  incorporate  all 
economically  feasible  water  and  energy- 
saving  features  and  designs  within  their 
proposals. 

(gj  Intergovemmenta!  initiatives  on 
important  lar.d  resources.  On  a  broader 
scale.  FmHA  wdl  advocate,  in 
cooperation  with  other  USDA  agencies 
(through  the  USDA  State-tevei 
committee  system  J,  the  retention  of 
important  farmlands  and  forestland?, 
pnme  rangeland.  wetlands  and 
noodptdins  whenever  proposed 
conversions  to  other  uses 

n)  Are  caused  or  encouraged  by 
actions  or  programs  of  a  Federal 
Agency,  or 

(2)  Require  licensing  or  approval  by  a 
Federal  Agency,  unless  other  needs 
clearly  override  the  benefits  denved 
trom  retention  of  soch  lands. 

(h)  Waterguaiity.  FmHA  will  not 
provide  finanda)  assistance  to  any 
activity  that  would  either  impair  a  State 
water  quahty  standard,  including 
designated  and/or  existing  beneficial 
uses  that  water  quality  criteria  are 
designed  to  protect,  or  that  would  not 
meet  antidegradation  requirements. 

§1940.305    PoUcy  impl*m«ntotk>a 

(aj  EnvirontnentaJ  impact  anaJysis. 
The  implementation  of  the 


environmental  impact  analysis 
requirements  described  m  this  subpari 
serves  as  the  primary  mechdntsm  for 
FmHA  as  follows 

(1|  incorporating  environmental 
quality  considera lions  into  FmllA 
program  and  decision-making  processes. 

(2)  Obtaining  the  views  of  the  public 
and  government  agencies  un  potential 
environmental  impacts  associated  with 
FmHA  projects,  and 

(3)  Using  all  practicable  means  to 
avoid  or  to  minimize  any  possible 
adverse  environmental  effects  of  Fmf  lA 
actions. 

[b]  \'atural  resource  manogemenL 
The  Slate  Director  wi.l  develop  a 
natural  resource  management  guide. 
Thhts  guide  will  serve  as  an  essential 
mechanism  fur  implementing  {  1940.304 
of  this  subpart,  and,  therefore,  the  guide 
mitst  be  consistent  with  and  reflect  the 
ub)ectives  and  policies  contained  in 
%  1940.304  of  this  subpart.  At  the  same 
time,  however,  il  must  be  tailored  to 
lake  mto  account  imporianl  Slate, 
regional,  and  local  natural  resource 
management  obiectives-  The  guide  will 
be  issued  as  a  State  Supplement  for 
prior  approval.  The  basic  content. 
purposes,  and  uses  of  the  guide  are 
enumerated  m  Exhibit  B  of  this  subpart 
and  can  be  summarized  as  follows: 

\\\  The  guide  will  serve  as  a 
mechanism  for  assembling  an  inventory 
of  the  locations  wiihin  the  Slate  of  those 
natural  resources,  land  uses,  and 
environmental  factors  that  have  been 
speafied  by  Federal.  State  and  local 
authorities  as  deserving  some  degree  of 
protection  or  special  consideraiion; 

(2)  The  guide  will  summarize  the 
various  standards  or  types  of  Federal, 
State,  or  local  protection  that  apply  to 
the  natural  resources,  land  uses,  and 
environmental  factors  listed  in  the 
inventory;  and 

(3)  Applications  for  individual 
projects  must  be  reviewed  for 
consistency  with  the  guide. 

Ic)  Intergovernmental  intuatives. 
Vilien  commenting  on  proposed  Federal 
actions  subject  to  environmental  impact 
statements.  FmHA  commentors  will 
focus  on  the  consistency  of  these  actions 
with  the  appropnate  State  natural 
resource  management  guide.  A  similar 
focus  or  element  wilt  be  addressed  in 
FmllA  8  review  of  the  Environmental 
Proiecnon  Agency's  201  Wastewater 
Management  Plans. 

(d)  Fartniand  Protection  Policy  Act 
and  Departmental  Reguhtion  9500-3. 
Land  Use  Pohcy.  The  natural  resource 
management  guide  serves  as  a  tool  for 
implementing  the  requirements  of  the 
Act  and  the  Departmental  Regulation  at 
the  broad  level  of  implementing  the 
Agency's  programs  at  the  Slate  level. 


These  requirements  must  also  be 
followed  m  the  review  of  apphcations 
for  financial  assistance  or  subdivision 
approval,  as  well  as  the  disposal  of  real 
property  FmHA's  implementation 
procedures  for  the  project  review 
process  are  contained  in  Exhibit  C  of 
this  subpart 

(e)  Endangered  Specjes.  FmRA  will 
implement  the  consultation  procedures 
required  under  station  7  of  the 
Endangered  Species  Act  as  specified  in 
SO  CFR  Part  402-  It  is  important  to  note 
that  these  consultation  procedures  apply 
to  the  disposal  of  real  property  and  all 
Fm>lA  applications  for  financial 
assistance  and  subdivision  approval, 
including  those  applicants  which  are 
exempt  from  environmental 
assessments.  FmHA's  implementation 
procedures  are  contained  in  Exhibit  D  of 
this  subpart 

(0  Wild  and  srpnir  rn^em  Each 
application  for  financial  assistance  nr 
subdivision  approval  and  the  proposed 
disposal  of  real  property  vrill  be 
reviewed  to  determine  if  it  will  affect  a 
river  or  portion  of  it.  which  is  either 
included  in  the  National  Wild  and 
Scenic  Rivers  System,  designated  for 
potential  addition  to  the  system,  or 
identified  in  the  Nationwide  Inventory 
prepared  by  the  National  Park  Service 
(NPS)  in  the  Department  of  the  Interior 
(DOIJ.  FmHA's  procedures  for 
completing  this  review  are  contained  in 
Exhibit  E  of  this  subpart. 

[gl  Historic  and  cuftura! properties, 
(1 1  As  part  of  the  environmental  review 
process.  FmHA  will  identify  any 
properties  that  are  listed  in  or  may  be 
eligible  for  listing  in  the  National 
ReKisler  of  Historic  Places,  and  located 
within  the  area  of  potential 
environmental  impact.  Identification 
will  consist  of  consulting  the  published 
lists  of  the  National  Register  and 
formally  contacting  and  seeking  the 
comments  of  the  appropriate  State 
Historic  Preservation  Officer  (SHPO). 
Since  it  IS  not  always  possible  from  the 
consullatiun  with  the  SffPO  to 
determine  whether  historic  and  cultural 
prtiperties  are  present  within  the 
pro|ecl'9  area  of  environmental  impact. 
It  may  be  necessary  for  FmHA  to 
consult  public  records  and  other 
individuals  and  organizations,  such  as 
university  archaeologists,  local 
historical  societies,  etc.  These  latter 
discussions  should  take  pUce  before 
initiating  a  detailed  site  survey  since 
they  may  provide  rehable  information 
that  obviates  the  need  for  a  surve**. 
However,  whenever  insuffiaent 
mformation  exists  to  document  the 
presence  or  absence  of  potentially 
eligible  National  Register  properties  and 
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where  the  potenhnl  for  prexnously 
unidentified  properties  is  rtjcognized  by 
FmHA.  the  SHPO.  or  otherir.Ierested 
parties.  FmHA  will  conduct  the 
necessary  investigations  to  determine  if 
such  properties  are  present  within  the 
area  of  potential  environmental  impact 
FmHA  will  involve  the  SHPO  m  the 
planning  and  formulation  of  any 
hi«itonc.  cultural,  architectural  or 
archaeological  testing,  studies  or 
.surveys  conducted  to  mvestigaie  the 
presence  of  such  properties  and  will 
i:t:Ii7f*  persons  with  appropriate 
kviowledge  and  expenence. 

(2)  If  the  information  obtained,  as  a 
result  of  the  consultation  and 
investigations  conducted  by  FmHA. 
indicates  the  presence  of  an  historic  or 
Lultural  property  within  the  area  of 
potential  environmental  impact  that.  In 
the  opinion  of  the  SlfPO  and  FmHA. 
Hppear  to  meet  the  National  Register 
Cntena  (36  CFR  60.41,  the  property  will 
l)e  considered  eligible  for  the  National 
Register  of  Historic  Places  If  the  SHPO 
and  FmHA  do  not  agree  on  the 
property's  eligibility  for  the  National 
Register  or  if  the  Secretary  of  the 
Interior  or  the  Advisory  Council  on 
Historic  Preservation  so  requests.  FmHA 
will  request  a  determination  of  eligibility 
from  the  Keeper  of  the  National  Register 
i:i  accordance  with  38  CFR  Part  6,1. 
Consultations  will  be  initiated  with  the 
SHFK)  and  the  Advisory  Council  on 
Historic  Preservation  in  accordance 
with  36  CFR  Pari  800.  through  the 
implf  mentation  of  Subpart  F  of  Part  1901 
wf  this  chapter,  to  determine  the  most 
-ippropriate  course  of  action  to  protect 
a\\  National  Register  and  eligible 
properties  within  the  area  of  potential 
environmental  impact. 

(3)  Further  instructions  detailing  the 
procedures  to  be  followed  in  considering 
and  protecting  historic  and  cultural 
properties  and  the  responsible  Agency 
officials  are  contained  in  Subpart  F  of 
Pari  1901  of  this  chapter.  These 
procedures  will  be  followed  whenever  a 
proposal,  considered  by  KmHA.  has  the 
potential  to  affect  National  Register  or 
eligible  properties. 

(h)  Coastal  barriers.  In  those  Slates 
bavins  coastal  barriers  within  the 
Coastal  Barrier  Resources  System,  each 
application  for  financial  assistance  or 
subdivision  approval,  as  well  as  the 
proposed  disposal  of  real  property,  will 
be  reviewed  to  determine  if  it  would  be 
located  within  the  system,  and,  if  so, 
whether  the  action  must  be  denied  on 
this  basis  or  meets  the  Acts  criteria  for 
an  exception.  To  accomplish  the  review, 
all  affected  State.  District  and  County 
Offices  wUl  maintain  a  current  set  of 
maps,  as  issued  by  DOl,  which  depict 


those  coastal  barriers  within  their 
lurisdiction  that  have  been  included  in 
the  system-  FmHA's  implementation 
procedures  fur  accomplishing  this 
review  requirement  and  for  consulting 
as  necessary  with  DOI  are  cuntained  in 
Exhibit  F  of  this  subpart.  The  exceptions 
to  the  restnctions  of  the  Coastal  Barrier 
Resources  Act  are  conlamed  in  Exhibit 
L  of  this  subpart. 

(i)  Water  and  energy  consen-at/on. 
Water  and  energy  conservation 
measures  will  be  considered  at  both  the 
program  and  project  level  m  a  manner 
consistent  with  program  regulations. 

(j)  Noise  abatement.  For  purposes  of 
assessing  noise  impacts  and  for 
determining  the  acceptability  of  housing 
sites  in  terms  of  their  exposure  to  noise 
FmHA  has  adopted  and  follows  the 
standards  and  procedures  developed  by 
the  U.S.  Department  of  Housing  and 
Urban  Development  (HL'D|  and 
contained  in  24  CFR  Part  51  of  Subpari  B 
entitled,  "Noise  Abatement  and 
Control" 

(k)  Water  quality  Each  application 
for  fiDancial  assistance  or  subdivision 
approval  and  the  proposed  disposal  of 
real  property  will  be  reviewed  to 
determine  if  it  would  impair  a  Stale 
water  quality  standard  or  meet 
antidegradation  requirements.  When 
necessary,  the  proposed  activity  will  be 
modified  to  protect  water  quality 
standards,  Including  designated  and/or 
existing  beneficial  uses  that  water 
quality  criteria  are  designed  to  protect, 
and  meet  antidegradation  requirements 

§  1940.306    Envkonm«ntal  responsibtlitlM 
within  t»M  National  Off  k:«. 

(a)  Administrator.  The  Administrator 
of  FmHA  has  the  direct  responsibility 
for  Agency  compliance  with  all 
environmental  laws.  Executive  orders, 
and  regulations  that  apply  to  FmHvX's 
program  and  administrative  actions.  As 
such,  the  Administrator  ensures  that  this 
responsibility  is  adequately  delegated  to 
Agency  staff  and  remains  informed  on 
the  general  status  of  Agency 
compliance,  as  well  as  the  need  for  any 
necessary  Improvements.  The 
Administrator  is  also  responsible  for 
ensuring  thai  the  Agency's  manpower 
and  financial  needs  for  accomplishing 
adequate  compliance  W'lth  this  subpart 
are  reflected  and  documented  in  budget 
requests  for  departmental  consideration. 

(b)  Deputy  Administrator  Progmm 
Operations  (1)  The  Deputy 
Administrator  for  Program  Operations 
has  the  delegated  overall  Agency 
responsibility  for  developing  and 
implementing  environmental  policies 
and  compliance  procedures,  monitoring 
their  effectiveness,  and  advising  the 
Administrator  on  the  status  of 


compliance,  to  include 
recommendations  for  any  necessary 
changes  in  this  subpart.  The  incumbent 
is  also  responsible  for  developing  and 
documenting,  as  pari  of  the  Agency's 
budget  formulation  process,  the 
manpower  and  financiul  needs 
necessary  to  implement  this  subpart. 

(2)  The  spec  fic  responsibilities  of  the 
Deputy  Administrator — Program 
Operations  are  as  follows: 

(i)  Provide  for  the  Aeency  an 
interdisciplinary  approach  to 
environmenial  impact  analysis  and 
problem  resolution,  as  required  by  the 
CEQ  regulations; 

(lil  Provide  the  leadership  and 
technical  expertise  for  the 
implementation  of  the  Agency's 
environmental  policies  with  special 
emphasis  being  placed  on  those  policies 
relating  to  natural  resource 
management,  energy  conservation,  and 
orderly  community  development; 

{iii|  Coordinate  the  implementation  of 
this  subpart  with  affected  program 
offices. 

|iv)  Provide  policy  direction  and 
advice  on  the  implementation  of  this 
subpart  to  .Agency  staff,  particularly  to 
SECs  and  technical  support  personnel 
Within  State  Offices; 

|v)  Consult  and  coordinate,  as  needed 
or  upon  request,  with  the  Departmenl's 
interagency  committees  dealing  with 
environmental  land  use,  and  historic 
preservation  matters; 

|vi)  Monitor  the  Agency's  record  In 
complying  with  this  subpart; 

|vii}  Provide  trainmg  programs  and 
materials  for  the  Agency  staff  assigned 
the  functions  identified  in  this  subpart: 

(viii)  Review,  as  necessary, 
applications  for  funding  assistance. 
proposed  policies  and  regulations,  and 
recommend  their  approval,  disapproval, 
or  modification  after  analyzing  and 
considenng  their  anticipated  adverse 
environmental  impacts,  their  benefits, 
and  their  consistency  with  the 
requirements  of  this  subpart; 

(ix)  Develop  and  direct  Agency 
procedures  for  compl>ing  with 
environmental  legislation.  Executive 
orders,  and  regulations,  including,  but 
not  limited  to.  those  listed  in 
5  1940.301(c}  of  this  subpart; 

(x)  Maintain  a  position  identified  as 
the  Senior  Environmental  Specialist 
(hereafter  called  the  Environmental 
Specialist),  who  will  ser\'e  as  the 
responsible  Agency  official  under  the 
National  Environmental  Policy  Act  and 
the  National  Histonc  Preservation  Act. 
maintain  liaison  on  environmental 
matters  with  interested  public  groups 
and  Federal  agencies,  and  serve  as  the 
focal  point  for  developing  and 
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coordinating  the  Agency's  procedures 
for  the  requirements  listed  in 
§  1940.301(ci  of  this  subpart,  and 

(xi)  Review  and  evaluate  legislative 
and  administrative  proposals  m  terms  of 
their  environmental  impact. 

(c)  Assistant  Administrators  for 
Programs.  The  Assistant  Administrators 
for  Programs  will: 

[tl  Ensure,  as  necessary,  that 
environmental  assessments  and  EISs  for 
proposed  program  regulations  are 
prepared  by  their  staff; 

(21  Ensure  that  all  proposed  actions 
that  fall  under  the  requirements  of  this 
subpart,  and  that  are  submitted  lo  the 
National  Office  for  approval  or 
concurrence,  conlam  adequate  analyses 
and  documentation  of  their  potential 
environmental  impacts  (Transfer  of 
program  funds  from  National  Office  to 
State  Office  control  to  enable  the  State 
Office  to  approve  an  application  is  not 
considered  lo  be  National  Office 
approval  of  or  concurrence  m  an 
application!: 

13)  Consider  and  include,  in  the 
development  of  program  regulations, 
feasible  policies  and  mechanisms  thai 
promote  program  goals  in  a  manner  that 
either  enhances  environmental  quality 
or  reduces  unnecessary  adverse 
environmental  impacts,  and 

(4)  Designate  one  or  more  staff 
members  to  serve  as  a  program 
environmental  coordinator,  having 
generally  the  same  duties  and 
responsibilities  within  the  program 
office  as  the  SEC  has  withm  the  State 
Office  {See  §  l&40.307(b)  of  this 
subpart! 

§  1940.307     Envlronmantal  responslbililtea 
wlttim  the  Stat*  Oftic«. 

(a)  State  Director.  The  State  Director 

will: 

{!)  Ser\'e  aa  the  responsible  FmHA 
official  at  the  State  Office  level  for 
ensuring  compliance  with  the 
requirements  of  this  subpart;  and 

[Z]  Appoint  one  individual  to  serve  as 
the  SEC,  Thereafter,  the  SEC  will  report 
directly  'o  the  Stale  Director  on  the 
environmental  matters  contained  in  this 
subpart. 

fb|  State  Environmentai  Coordinator 
(SEQ.  The  SEC  will: 

(1)  Act  as  advisor  to  the  State  Director 
on  environmental  matters  and 
coordinate  the  requirements  of  this 
subpart; 

(2)  Review  those  Agency  actions 
which  are  not  categorically  excluded 
from  this  subpart  (see  \  1940.311  and 
§  1940.312  of  this  subpart]  and  which 
require  the  approval  and/or  clearance  of 
the  State  Office  and  recommend  to  the 
approving  official  either  project 


approval,  disapproval,  or  modification 

after  analyzmg  and  considenng  the — 
(i)  Anticipated  adverse  environmental 

impacts, 
(ii)  The  anticipated  benefits,  and 
(lii)  The  action's  consistency  with  this 

subpart's  requirements; 

(3)  Represent  the  State  Director  at 
conferences  and  meetings  dealing  with 
environmental  matters  of  a  State  Office 
nature; 

(4)  Maintain  liaison  on  State  Office 
environmental  matters  with  interested 
public  groups  and  local.  State,  and  other 
Federal  agencies; 

(5)  Serve  as  the  State  Director's 
alternate  on  State  level  USDA 
committees  dealing  with  environmental, 
land  use  and  historic  preservation 
matters; 

(B)  Solicit,  whenever  necessary,  the 
expert  advice  and  assistance  of  other 
professional  staff  members  within  the 
Slate  Office  in  order  to  adequately 
implement  this  subpart; 

(7)  Provide  technical  assistance  as 
needed  on  a  project-by-praject  basis  to 
Slate,  District,  and  County  Office  staffs; 

(8)  Develop  controls  for  avoiding  or 
mitigating  adverse  environmental 
impacts  and  monitor  their 
implementation; 

|RI  Provide  assistance  in  resolving 
post  approval  environmental  matters  at 
the  State  Office  level; 

(10)  Maintain  records  for  those 
actions  required  by  this  subpart: 

(11)  Coordinate  for  the  Slate  Director 
the  development  of  the  Slate  Office 
natural  resource  management  guide; 

(121  Provide  direction  and  training  to 
Stale.  District,  and  County  Office  staffs 
on  the  requirements  of  this  subpart:  and 

(13)  Coordinate  for  the  State  Director 
the  monitoring  of  the  State  Office's 
compliance  with  this  subpart  and  keep 
the  State  Director  advised  of  the  results 
of  the  monitoring  process. 

(c)  Program  Chiefs.  State  Office 
Program  Chiefs  will: 

(11  Be  responsible  for  the  adequacy  of 
the  environmental  imparl  reviews 
required  by  this  subpart  fur  all  program 
actions  lo  be  approved  at  (he  State 
Office  level  or  concurred  in  at  that  level; 

(2)  Coordinate  ihe  above  reviews  as 
early  as  possible  with  Ihe  SEC.  so  that 
the  latter  can  assist  in  addressing  the 
resolution  of  any  unresolved  or  difficult 
environmental  issues  in  a  timely 
manner,  and 

(3)  tncorporaie  into  protects  and 
actions  measures  lo  avoid  or  reduce 
potential  adverse  environmental 
impacts  identified  in  environmental 


S  1940.308     EnvtronmvfiUI  respontlbilitiea 
81  ttw  Olstrtd  and  County  Otfk;«  levels. 

(a)  The  District  Director  will  be 
responsible  for  carr>'ing  out  the  actions 
required  by  this  subpart  to  be  completed 
at  the  District  Office  level. 

(b|  The  County  Supervisor  will  be 
responsible  for  carrying  out  Ihe  actions 
required  by  this  subpart  to  be  completed 
at  the  County  Office  level. 

(c)  In  discussing  FmHA  assistance 
programs  with  potential  applicants. 
District  Directors  and  County 
Supervisors  will  inform  them  of  Ihe 
Agency's  environmental  requirements, 
as  well  as  the  environmental 
information  needs  and  responsibilities 
that  FmHA  applicants  are  expected  to 
address.  (See  k  1940,309  of  this  subpart.) 

9  1940.309    ResponsiblttUes  of  ttw 
prospective  appUcanL 

(a)  FmiiA  expects  applicants  and 
transferees  [and  in  the  case  of  the  loan 
guarantee  programs,  borrowers  and 
transferees]  to  consider  the  potential 
envu-onmenlal  impacts  of  their  requests 
at  the  earliest  planning  stages  and  to 
develop  proposals  that  minimize  the 
potential  to  adversely  impact  the 
environment.  Prospective  applicants 
should  contact  County  Supervisors  or 
District  Directors,  as  apprtjpnate,  to 
determine  FmHA  s  environmental 
requirements  as  soon  as  possible  after 
they  decide  to  pursue  FmHA  financial 
assistance. 

fb)  As  specified  in  paragraph  (c)  of 
this  section,  applicants  for  FmHA 
assistance  will  be  required  to  prtivide 
information  necessary  to  FmllA  to 
evaluate  their  proposal's  potential 
environmental  impacts  and  alternatives 
to  them.  For  example,  the  applicant  will 
be  required  lo  provide  a  complete 
description  of  the  project  elements  and 
the  proposed  sile{s)  (o  include  location 
maps,  topographic  maps,  and 
photographs  when  needed.  The 
applicant  will  also  be  required  to 
provide  data  on  any  expected  gaseous, 
liquid  and  solid  wastes  to  be  produced, 
including  hazardous  wastes  as  defined 
by  the  Resource  Conservation  and 
Recovery  Acl  or  State  law.  and  all 
permits  and/or  correspondence  issued 
by  the  appropriate  local.  Slate,  and 
Federal  agencies  which  regulate 
treatment  and  disposal  practices. 

(c)  Form  FmllA  1940-20.  "Request  for 
Environmental  Information. '  will  be 
used  for  obtaining  environmental 
information  from  applicants  whose 
proposals  require  an  environmental 
assessment  under  the  requirements  of 
this  subpart.  These  same  applicants 
must  notify  the  appropriate  State 
Historic  Preservation  Officer  of  the  filinji 
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of  the  application  and  provid**  s  detailed 
project  descnption  as  specified  in  Item  2 
of  Form  FmHA  1940-20  and  tha  FMI.  If 
Ihe  applicant's  propoaal  coeets  the 
definition  of  a  Class  II  action  as  defined 
in  §  1940.^12  of  this  sobpart  ail  of  Form 
FmHA  ^9iO-20  must  be  completeii  If  the 
applicant's  proposal  meets  the  de'inilion 
of  a  Class  I  action  as  defined  in 
I  1940.311  of  this  subpart,  the  enlir  > 
form  need  not  be  completed,  but  ju- 1  the 
face  of  the  form  and  categories  (1),  i2). 
(13),  (15).  flfi).  and  (17)  of  Item  lb  oi  the 
FMI-  As  an  exception  to  the  foregoir.i 
statement,  an  applicant  for  an  action 
that  IS  normally  categorically  excluded 
but  requires  a  Class  1  assessment  for 
any  of  Ihe  reasons  stated  in 
§  194a317(e)  of  this  subpart  is  not 
required  to  complete  Form  FmHA  1940- 
^0  Additionally,  for  Class  I  actions, 
wilhin  the  Farm  Programs,  a  site  visit  b^ 
the  FmHA  official  compleUng  Ihe 
environmental  assessment  obviates  the 
need  for  the  applicant  to  complete  any 
of  ihe  form,  and  the  adoption  by  FmHA 
of  a  Soil  Conservation  Spr\Ke  (SCS) 
environmental  assessment  or  e\aluatton 
for  the  action  obviates  the  need  to 
complete  ihe  form  for  either  a  Class  I  or 
Class  n  action. 

(d)  Applicants  w^li  ensure  that  all 
r*?quired  materials  are  current, 
sufficiently  detailed  and  complete,  and 
iire  submitted  directly  to  Ihe  FmHA 
office  processing  the  application. 
Incomplete  materials  or  delayed 
submittals  may  seriously  jeopardize 
consideration  or  postponement  of  a 
proposed  action  by  FmHA. 

(ej  During  the  penod  of  application 
review  and  processing,  applicants  will 
not  lake  any  actions  with  respect  lo 
their  proposed  undertakings  which  are 
the  subject  of  the  application  and  which 
would  have  an  adverse  impact  on  the 
environment  or  limit  the  range  of 
alternatives,  This  requirement  does  not 
preclude  development  by  applicants  of 
preliminary  plans  or  designs  or 
performance  of  other  work  necessary  to 
support  an  application  for  Federal, 
Slate,  or  local  permits  or  assistance. 
However.  Ihe  development  of  detailed 
plans  and  specificaUons  is  discouraged 
when  the  costs  involved  inhibit  the 
realistic  consideration  of  alternative 
proposals. 

in  Applicants  are  required  to  provide 
public  notification  and  lo  fully  cooperate 
in  holding  public  iiiformalion  meetings 
as  described  in  §5  194a316(e),  1940.320 
(c)  and  (g).  and  1940.331  (b)  and  (c)  of 
this  subpart. 

Ig)  Any  applicant  thdl  is  directly  and 
adversely  aJffected  by  an  admirustrative 
decision  made  by  FmtiA  under  this 
subpart  may  appeal  that  decision  under 


the  provisions  of  Subpart  B  of  Part  1900 
of  this  chapter. 

{1^0.310    Catagorlcal  aackwiona  from 
National  Envlronmentil  PoAcy  Act  (NEPA) 
reviews. 

(al  General  guidelines.  The  following 
actions  have  been  determined  not  to 
have  a  significant  impact  on  the  quality 
of  the  human  environmeoL  either 
individually  or  cumulatively.  They  will 
not  be  subject  to  environmental 
assessments  or  impact  statements.  It 
must  he  emphasized  that  even  though 
these  actions  are  excluded  from  further 
envu-onmental  reviews  under  NEPA. 
they  are  not  excluded  from  either  the 
policy  considerations  contained  in 
§§  Id4a303  through  1940306  of  this 
subpart  or  from  compliance  with  other 
applicable  local.  State,  or  Federal 
environmental  laws.  Also,  the  actions 
preceded  by  an  asterisk  (*|  are  not 
excluded  from  further  review  depending 
upon  whether  m  some  cases  they  would 
be  located  within,  or  ui  other  cases, 
potentially  affect 

(1)  A  floodplaio, 

(2}  A  wetland. 

[31  Important  farmlands,  or  pnme 
forcstlands  or  rangelands. 

(4|  A  listed  species  or  critical  habital 
for  an  endangered  species. 

(5)  A  property  that  is  listed  on  or  may 
be  eligible  for  listing  on  the  National 
Register  of  Historic  Places. 

(6)  An  area  within  an  approved  State 
caastal  zone  managemenl  program. 

(7)  A  coastal  barrier  or  a  portion  of  a 
bamer  within  die  Coastal  Ebimer 
Resources  System. 

(81  A  n\'er  or  portion  of  a  river 
included  in.  or  designated  for.  potential 
addilion  to  the  Wild  and  Scenic  Rivers 
System. 

(9|  A  sole  source  aquifer  recharge 
area,  or 

(10)  A  Slate  walor  quality  standard 
(including  designated  and/ or  existing 
beneficial  uses  and  aatidegradation 
requirements). 

(i)  Whether  location  within  one  of  the 
preceding  resource  areas  is  sufficient  to 
require  a  further  review  or  a  potential 
impact  to  one  of  them  must  also  be 
identified  to  require  a  review  is 
determined  by  FmHA's  completion  of 
Form  FmHA  1940-22  in  accordance  with 
Ihe  FMI  and  §  1940.317  of  this  subpart. 

(il)  When  the  categoncal  exclusion 
classification  is  lost,  as  specified  in 
5  1940J17  of  this  subpart  the  action 
must  be  reviewed  under  the 
requirements  of  paragraph  (g)  of  that 
section.  This  requirement  serves  to 
implement  5  1508.4  of  the  CEQ 
regulaticins  which  rpqiures  Federal 
agencies  to  dete>,t  extraordinary 
circumsiiinces  m  which  a  normally 


excluded  action  may  have  a  significant 
environmental  effect. 

(ill)  Further  guidance  on  the  use  of 
these  exclusions  ui  contained  m 
%  1940-317  of  this  subpart. 

(bl  Housing  assistance.  '(1)  The 
provision  of  financial  assistance  for  the 
purchase  of  a  single  family  dwelling  or  a 
multi-family  project  serving  no  more 
than  four  families,  i.c  imits; 

"(2)  The  approval  of  an  individual 
building  lot  that  is  k>cated  on  a 
scattered  site  and  either  not  part  of  a 
subdivision  or  within  a  subdivision  not 
requiring  FmHA's  appro\-al; 

•(3)  Rehabilitation,  replacement,  or 
renovation  of  any  existing  housmg  units. 
with  no  expansion  in  the  number  of 
units; 

(4)  Self-Help  Technical  Assistance 
Grants: 

•(5)  The  approval  of  a  subdivision 
that  consists  of  four  or  fewer  lots  and  is 
not  part  of,  or  associated  with,  building 
lots  or  subdivisions: 

(6)  Technical  Supervisory  As.*:istance 
Loans  and  Grants, 

(7)  Weathenzation  of  any  existing 
housing  unills),  unless  the  property  is 
listed  in  Ihe  National  Register  of 
Historic  Places  or  may  be  eligible  for 
listing,  or  is  Incated  either  withm  the 
Coastal  Bamer  Resources  System  or  in 
a  listed  or  polentially  eligible  historic 
district,  in  which  case  the  application 
Will  require  a  Class  1  assessment  as 
specified  in  §  1940.317(g]  of  this  subpart: 

(8)  The  financing  of  housing 
construction  or  the  approval  of  lots  in  a 
previously  approved  FmHA  subdivision 
provided  that 

(i)  The  action  is  consistent  with  all 
previously  adopted  stipulations  for  the 
muUi-faniily  housing  profect  or 
subdivisiOLL,  ouu 

(ii)  The  FmHA  environmental  impact 
review  thai  was  previously  completed 
for  the  original  application  is  still 
current  with  respect  to  applicable 
environmental  requirements  and 
conditions  present  at  the  site,  and  it 
assessed  the  lots  or  expansion  for  which 
approval  is  being  requested; 

(9|  The  purchase  of  any  existing,  non- 
FmHA  owned  housing  unit(s).  unless  the 
property  is  listed  m  the  National 
Register  of  Historic  Places  or  may  be 
eligible  for  listing,  or  is  located  cither 
wilhin  a  100-year  fioodplam.  the  Coastal 
Bamer  Resources  System,  or  in  a  listed 
ur  potentially  eligible  histonc  district  in 
which  case  the  application  will  require  a 
Class  1  assessment  as  specified  m 
5  1940-317(g)  of  this  subpart:  and 

(10)  Appraisals  of  nonfarm  tracts  and 
small  farms  for  roral  housing  loans. 

(c)  Community  and  busu.ess  programs 
and  nonprofit  national  corporations 


36248       Federal  Regisler  /  Vol.  53,  No.  181  /  Monday,  September  19,  1988  /  Rules  and  Regulations 


Joan  and  grant  program.  *(1I  Financial 
assistance  directed  to  existing 
businesses,  facilities,  and/or  structures 
that  does  not  involve  new  construction 
or  large  increases  in  employment;  does 
not  involve  a  facility  that  presently  or 
previously  produced  or  stored 
hazardous  waste  or  disposed  of 
hazardous  waste  on  the  facihty's 
properly:  and  does  not  result  in  the 
increased  production  of  gaseous,  liquid, 
or  solid  wastes,  or  a  change  in  the  type 
or  content  of  such  wastes  as  long  as 
waste  production,  handling,  treatment 
and  disposal  practices  presently  comply 
with  applicable  Federal.  Slate  and  local 
rpgutations  and  there  \s  no  history  of 
violations.  If  any  of  these  waste 
production,  handling,  treatment. 
disposal  or  compliance  criteria  cannot 
be  met,  a  Class  I  assessment  must  be 
initiated  to  include  a  narrative 
discussion  of  the  types  and  quantities  of 
wastes  produced  and  the  adequacy  of 
the  treatment,  storage,  and  disposal 
practices,  if  the  involved  wastes  meet 
the  criteria  for  a  Class  I  assessment 
contained  in  §  1940.311(b]{3)(iii]  of  this 
subpart,  If  not,  a  Class  U  assessment 
must  be  completed. 

'(2)  Projects  that  solely  involve  the 
acquisition,  construction,  reconstruction, 
renovation,  or  installation  of  facilities, 
structures  or  businesses.  For 
replacement  or  restoration  purposes, 
with  minimal  change  in  use.  size. 
capacity,  purpose  or  location  from  the 
original  facility  (e.g..  replacement  in- 
kind  of  utilities  such  as  water  or  sewer 
lines  and  appurtenances,  reconstruction 
of  curbs  and  sidewalks,  street  repaying, 
and  building  modifications,  renovations. 
and  improvements); 

(3)  Project  management  actions 
relating  to  invitation  for  bids,  contract 
award,  and  the  actual  physical 
commencement  of  construction 
activities; 

(4)  Financial  assistance  for  a  technical 
assistance  grant  under  the  nonprofit 
national  corporation  loan  and  grant 
program; 

(5)  Projects  that  solely  involve  the 
purchase  and  installation  of  office 
equipment,  public  safety  equipment,  or 
motor  vehicles;  and 

(6)  Amendments  to  approved  projects 
meeting  the  cnlena  of  paragraph  (e)(2) 
of  this  section. 

(d)  Farm  programs.  [Ij  Financial 
assistance  for  the  purchase  of  an 
existing  farm,  or  an  enlargement  to  one. 
provided  no  shifts  in  land  use  are 
proposed  beyond  the  limits  stated  in 
paragraphs  (d)  (10)  and  (11)  of  this 
section; 

(2)  Financial  assistance  for  the 
purchase  of  livestock  and  essential  farm 
equipment,  including  crop  storing  and 


drying  equipment  provided  such 
equipment  is  not  lo  be  used  to 
accommodate  shifts  in  land  use  beyond 
the  limits  stated  in  paragraphs  (d)  (10) 
and  (11)  of  this  section; 

(3)  Financial  assistance  for: 

(i)  The  payment  of  annual  operating 
expenses,  which  does  not  cover 
activities  specifically  addressed  in  this 
section  or  §§  1940.311  or  1940.312  of  this 
subpart; 

(ii)  Family  living  expenses,  and 

(iii)  Refinancing  debts; 

'(4)  Financial  assistance  for  the 
., instruction  of  essential  farm  dwellings 
and  service  buildings  of  modest  design 
and  cost,  as  welt  as  repairs  and 
improvements  to  them; 

(5)  Financial  assistance  for  onsite 
water  supply  facilities  to  serve  a  farm 
dwelling,  farm  buildings,  and  livestock 
needs; 

(6)  Financial  assistance  for  the 
installation  or  enlargement  of  irrigation 
facilities,  including  storage  reservoirs, 
diversion  dams,  wells,  pumping  plants, 
canals,  pipelines,  and  spnnklers 
designed  to  irrigate  less  than  BO  acres, 
provided  that  neither  a  State  water 
quality  standard,  a  property  listed  or 
potentially  eligible  for  listing  on  the 
National  Register  of  Historic  Places,  a 
river  or  portion  of  a  river  included  in.  or 
designated  for,  potential  addition  to  the 
Wild  and  Scenic  Rivers  System,  nor  a 
wetland  is  affected,  tf  a  wetland  is 
affected,  the  application  will  fall  under 
Class  II  as  defined  in  $  1940.312  of  this 
subpart.  Potential  effects  lo  a  water 
quality  standard,  an  historic  property  or 
the  Wild  and  Scenic  Rivers  System 
require  that  a  review  be  initialed  under 
a  Class  I  assessment  as  specified  in 

S  1940.317(g]  of  this  subpart. 

(7|  Financial  assistance  that  solely 
involves  the  replacement  or  restoration 
of  irrigation  facilities,  to  include  those 
facilities  described  in  paragraph  (d)lB)  of 
this  section,  with  minima)  change  in  use. 
size,  capacity,  or  location  from  the 
original  Facilityfs)  provided  that  neither 
a  State  water  quality  standard,  a 
property  listed  or  potentially  eligible  for 
listing  on  the  National  Register  of 
Historic  Places,  a  river  or  poriion  of  a 
river  included  in  or  designated  for 
potential  addition  to  the  Wild  and 
Scenic  Rivers  System,  nor  a  wetland  is 
affected.  If  a  wetland  is  affected,  the 
application  will  fall  under  Class  II  as 
defined  in  i  1940.312  of  this  subpart. 
Potential  effects  to  a  water  quality 
standard,  an  historic  property,  or  the 
Wild  and  Scenic  Rivers  System  require 
thai  a  Class  1  assesnment  be  completed 
as  sperifipH  in  5  1940.317(g)  of  this 
subpart.  Also,  lo  qualify  for  this 
exclusion,  the  facilities  to  be  replaced  or 
restored  must  have  been  used  for  similar 


irrigation  purposes  at  least  two  out  of 
the  last  three  consecutive  growing 
seasons.  Otherwise,  the  action  will  be 
viewed  as  an  installation  of  irrigation 
facilities. 

(8)  Financial  assistance  for  the 
development  of  farm  ponds  or  lakes  of 
no  more  than  5  acres  in  size,  provided 
that,  neither  a  State  water  quality 
standard,  a  property  listed  or  potentially 
eligible  for  listing  on  the  National 
Register  of  Historic  Places,  a  river  or 
portion  of  a  river  included  in  or 
designated  for  potential  addition  lo  the 
Wild  and  Scenic  Rivers  System,  nor  a 
wetland  is  affected.  If  a  wetland  is 
affected,  the  application  will  fall  under 
Class  II  as  defined  in  $  1940.312  of  this 
subpart.  Potential  effects  lo  a  water 
quality  standard,  an  historic  property,  or 
the  Wild  and  Scenic  Rivers  System 
require  that  a  review  be  initiated  under 
a  Class  I  assessment  as  specified  in 
5  1940  317(g)  of  this  subpart: 

*(9)  Financial  assistance  for  the 
conversion  of: 

(i)  Land  in  agricultural  production  to 
pastures  or  forests,  or 

(ii)  Pastures  to  forests; 

'(10)  Financial  assistance  for  land- 
clearing  operations  of  no  more  than  1 S 
acres,  provided  no  wetlands  are 
affected,  and  financial  assistance  for 
any  amount  of  land  involved  in  tree 
harvesting  conducted  on  a  sustained 
yield  basis  and  according  to  a  Federal. 
State  or  other  governmental  unit 
approved  forestry  management  and 
marketing  plan:  and 

(11)  Financial  assistance  for  the 
conversion  of  no  more  than  160  acres  of 
pasture  to  agricultural  production, 
provided  that  in  a  conversion  lo 
agricultural  production  no  State  water 
quality  standard  or  wetlands  are 
affected-  If  a  wetland  is  affected,  the 
application  will  fall  under  Class  II  as 
defined  in  9  1940312  of  this  subpart,  (f  a 
water  quality  standard  would  be 
impaired  or  antidegradation  requirement 
not  met,  a  Class  1  assessment  is  required 
as  specified  in  §  1940.317(g)  of  this 
subpart. 

(e)  GeneraJ  exclusions.  (1)  The  award 
of  financial  assistance  for  planning 
purposes,  management  and  feasibility 
studies,  or  environmental  impact 
analyses; 

(2)  For  actions  other  than  those 
covered  by  Exhibit  M  of  this  subpi^rt. 
loan-closing  and  servicing  activities. 
transfers,  assumptions,  subordinations, 
construction  management  activities  and 
amendments  and  revisions  to  approved 
projects,  including  the  provision  uf 
additional  financial  assistance  that  do 
not  alter  the  purpose,  operation. 
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location,  or  design  of  the  project  as 
originally  approved; 

(3)  The  issuance  of  regulations  and 
instructions,  as  well  as  amendments  to 
them,  describing  administrative  and 
financial  procedures  for  processing, 
approving,  and  implementing  the 
Agency's  financial  assistance  programs; 

(4)  Procurement  activities  for  goods 
and  services,  routine  facility  operations, 
personnel  actions,  and  other  such 
management  activities  related  to  the 
operation  of  the  Agency: 

(5)  Reduction  in  force  or  employee 
transfers  resulting  from  workload 
adjustments,  reduced  personnel  or 
funding  levels,  skill  imbalances,  or  other 
similar  circumstances:  and 

•(6)  The  lease  or  disposal  of  real 
property  by  FmHA  whenever  the 
transaction  is  either  not  controversial 
for  environmental  reasons  or  will  not 
TfimU  in  a  change  in  use  of  the  real 
property  within  the  reasonably 
foreseeable  future. 

§  1940.311     Environmental  assessments 
for  Class  I  actions. 

The  Agency  s  proposals  and  projects 
that  are  not  identified  m  5  1940.310  of 
this  subpart  a.i  categorical  exclusions 
require  the  preparation  of  an 
environmental  assessment  in  order  to 
determine  if  the  proposal  will  have  a 
significant  impact  on  the  environment. 
For  purposes  of  implementing  N'EPA,  the 
actions  listed  in  this  section  are 
presumed  to  be  major  Federal  actions.  If 
an  action  has  a  potential  lo  create  a 
significant  environmental  impact,  an  EIS 
must  be  prepared.  (In  situations  when 
there  is  clearly  a  potential  for  a 
significant  impact,  the  EIS  may  be 
initialed  directly  without  the 
preparation  of  an  assessment.)  It  is 
recognized  that  many  of  the  applications 
funded  annually  by  FmHA  involve 
small-scale  projects  having  limited 
environmental  impacts.  However, 
because  on  occasion  they  have  the 
potential  to  create  a  significant  impact 
each  must  be  assessed  to  determine  the 
degree  of  impact.  The  scope  and  level  of 
detail  of  an  assessment  for  a  small-scale 
action,  though,  need  only  be  sufficient  to 
determine  whether  the  potential  impacts 
are  substantial  and  further  analysis  is 
necessary.  Therefore,  for  the  purpose  of 
implementing  NEPA,  FmHA  has 
classified  its  smaller  scale  approval 
actions  as  Class  I  actions.  The  format 
which  will  be  used  for  accomplishing 
the  environmental  assessment  of  a  Class 
I  action  is  provided  in  Form  FmHA 
1940-21.  An  important  aspect  of  this 
classification  method  is  that  il  allows 
FmHA's  environmental  review  staff  to 
concentrate  most  of  its  time  and  efforts 
on  those  actions  having  the  potential  for 


more  serious  or  complex  environmental 
impacts.  Additional  guidance  on  the 
application  of  NEPA  to  Class  I  actions  is 
provided  in  9  1940.319  of  this  subpart. 

(a)  /lousing  assistance.  If  either  of  the 
following  actions  is  an  expansion  of  a 
previously  approved  FmHA  housing 
project,  see  $  1940.310(b)|B)  of  this 
subpart  to  determine  if  il  meets  the 
requirements  for  a  categorical  exclusion. 
In  the  case  of  an  expansion  for  which  an 
environmental  assessment  was  not  done 
for  the  original  FmHA  project,  the  size 
of  the  proposal  for  assessment  purposes 
is  determined  by  adding  the  number  of 
units  in  the  original  project(8)  lo  those 
presently  being  requested. 

(1)  Financial  assistance  for  a  multi- 
family  housing  project,  including  labor 
housing  which  comprises  at  least  5 
units,  but  no  more  than  25  units;  and 

(2)  Financial  assistance  for  or  the 
approval  of  a  subdivision,  as  well  as  the 
expansion  of  an  existing  one  which 
involves  at  least  5  lots  but  no  more  than 
25  lots;  and 

(3)  Financial  assistance  for  a  housing 
preservation  grant. 

(b)  Community  and  business 
programs  and  nonprofit  national 
corporations  loan  and  grant  program. 
Class  I  assessments  will  be  prepared  for 
the  following  categories: 

(1)  Financial  assistance  for  water  and 
waste  disposal  facilities  and  natural  gas 
facilities  that  meet  all  of  the  following 
criteria: 

(i)  There  will  not  be  a  substantial 
increase  in  the  volume  of  discharge  or 
the  loading  of  pollutants  from  any 
existing  or  expanded  sewage  treatment 
facilities,  or  a  substantial  increase  in  an 
existing  withdrawal  from  surface  or 
ground  waters.  A  substantial  increase 
may  be  evidenced  by  an  increase  in 
hydrauhc  capacity  or  the  need  lo  obtain 
a  new  or  amended  discharge  or 
withdrawal  permit. 

(ii)  There  will  not  be  either  a  new 
discharge  lo  surface  or  ground  waters  or 
a  new  withdrawal  from  surface  or 
ground  waters  such  that  the  design 
capacity  of  the  discharge  or  withdrawal 
facility  exceeds  50.000  gallons  per  day 
and  provided  that  the  potential  water 
quahty  impacts  are  documented  in  a 
manner  required  for  a  Class  II 
assessment  and  attached  as  an  exhibit 
to  the  Class  I  assessment. 

(iti)  From  the  boundaries  listed  below, 
there  is  no  extension,  enlargement  or 
construction  of  inlerceplors.  collection. 
transmission  or  distribution  lines 
beyond  a  one-mile  limit  estimated  from 
ihe  closest  point  of  the  boundary  most 
applicable  to  the  proposed  service  area; 

(A)  The  boundary  formed  by  the 
corporate  limits  of  the  community  being 
served. 


(B)  If  there  are  developed  areas 
immediately  contiguous  to  the  corporate 
limits  of  a  community,  the  boundary 
formed  by  the  limits  of  these  developed 
areas. 

(C)  If  an  unincorporated  area  is  to  be 
served,  the  boundary  formed  by  the 
limits  of  the  developed  areas. 

(iv)  The  proposal  is  designed  for 
predommantly  residential  use  with  other 
new  or  expanded  users  being  small- 
scale  commercial  enterprises  having 
limited  secondary  impacts. 

(v)  For  a  proposed  expansion  of 
sewage  treatment  or  water  supply 
facilities,  such  expansions  would  serve 
a  population  thai  is  no  more  than  20 
percent  greater  than  the  existing 
population. 

(vi)  TTie  proposal  is  not  controversial 
for  environmental  reasons,  nor  have 
relevant  questions  been  raised  regarding 
its  environmental  impact  which  cannot 
be  addressed  in  a  Class  I  assessment. 

(2)  Financial  assistance  for  group 
homes,  detention  facilities,  nursing 
homes,  or  hospitals,  providing  a  net 
increase  in  beds  of  not  more  than  25 
percent  or  35  beds,  whichever  is  greater 
and 

(3)  Financial  assistance  for  the 
construction  or  expansion  of  facilities, 
such  as  fire  stations,  real  stores, 
hbranes  outpatient  medical  facilities, 
service  industries,  additions  to 
manufacturing  plants,  office  buildings, 
and  wholesale  industries,  that: 

(i)  Are  confined  lo  single,  small  sites; 
and 

(ii)  Are  not  a  source  of  substantial 
traffic  generation;  and 

(iii)  Do  not  produce  either  substantial 
amounts  of  hquid  or  solid  wastes  or  any 
of  the  following  type(s)  of  wastes: 

(A)  Gaseous,  liquid,  or  solid  waste 
that  is  hazardous  toxic  radioactive,  or 
odorous; 

(B)  Either  a  liquid  waste,  whether  or 
not  disposed  of  on-site,  that  cannot  be 
accepted  by  a  publicly  owned  treatmenl 
works  without  first  receiving 
pelreatment.  or  a  liquid  waste  discharge 
that  is  a  point  source  subject  to  a 
Federal,  or  State  discharge  permit:  or 

(C)  Gaseous  waste  or  air  pollutant 
that  will  be  emitted  either  from  a  new 
source  at  a  rale  greater  than  one 
hundred  tons  per  year  or  from  an 
expanded  source  at  a  rale  greater  than 
twenty-five  tons  per  year. 

(4)  Financial  assistance  for  a 
hveslock-holding  facihty  or  feed-lot 
meeting  the  criteria  of  §  1940.311(c)(8)  of 
this  subpart. 

(c)  Farm  Programs.  In  completing 
environmental  assessments  for  the 
following  Class  I  actions  and  the  Class 
U  actions  listed  in  §  1940.312(d).  special 
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dtteniion  will  be  given  lo  avoiding  a 
duplicabon  of  effort  with  other 
Department  agencies,  particularly  SCS. 
Por  apphcationa  in  which  ibe  applicant 
IS  receiving  assistance  from  other 
agencies,  technical  assistance  from  SCS. 
for  example.  FoiHA  will  request  from 
thdt  agency  a  copy  of  any  appbcabte 
environmental  review  conducted  by  il 
and  will  adopt  that  review  if  the 
requirements  of  (  1940.324  of  this 
subpart  are  meL  Fml^iA  will  work. 
closely  with  the  other  Federal  Agencies 
;o  supplement  previous  or  ongoing 
reviews  whenever  they  cannot  be 
readily  adopted. 

(1)  Financial  assistance  for  the 
installation  or  enlargement  of  irrigation 
fdcilities  including  storage  reservoirs. 
diversion  dams,  wells,  pumping  plants, 
canals,  pipelines,  and  sprinklers 
designed  to  irrigate  at  least  80  acres,  but 
no  more  than  160  acres  and  provided 
that  no  wetlands  are  affected,  in  which 
r^se  the  application  will  fall  under  CUss 
11  as  defined  in  S  1^40^2  of  this 
subpart 

(2)  Financial  assistance  for  the 
development  of  farm  ponds  or  lakes  of 
more  than  5  acres  in  size,  but  no  more 
than  10  acres,  provided  that  no  wetlands 
are  affected.  If  wetlands  are  affected. 
the  application  will  fall  under  Class  II  as 
defined  m  $  1940.312  of  this  subpart; 

(3)  Fmancial  assistance  for  land- 
cleanng  operations  encompassing  over 
15  acres,  but  no  more  than  35  acres. 
provided  that  no  wetlands  are  affected. 
If  wetlands  are  affected,  the  application 
will  fall  under  Class  il  as  defined  m 

I  1940.312  of  this  subpart; 

(4)  Financial  assistance  for  the 
construction  of  energy  producing 
facilities  designed  for  on-farm  needs 
such  as  methane  digestors  and  fuel 
alcohol  production  faahties; 

(5)  Financial  assistance  for  the 
conversion  of  more  than  160  acres  of 
pasture  to  agricultural  production,  but 
no  more  than  320  acres,  provided  that  in 
a  conversion  to  agricultural  production 
no  wetlands  are  affected,  m  which  case 
the  application  will  fall  under  Class  II  as 
defined  in  S  1940.312  of  this  subpart; 

(6)  Financial  assistance  to  grazing 
associations; 

(7)  Financial  assistance  for  the  use  of 
a  farm  or  portion  of  a  farm  for 
recreational  purposes  or  nonfann 
enterprises  utilizing  no  more  than  10 
acres,  provided  that  no  wetlands  are 
affected.  If  wetlands  are  affected,  the 
application  will  fail  under  Class  II  as 
defined  m  S  1940^12  of  this  subpart:  and 

(8)  Financial  assistance  for  a 
livestock-holding  facility  or  feedlot 
having  a  capacity  of  at  least  one-half  of 
those  listed  m  S  1940.312(c)(9)  of  this 
subpart.  [If  the  facility  is  located  near  a 


populated  area  or  could  potentially 
Violate  a  Slute  water  quality  standard,  il 
will  be  treated  as  a  Class  II  action  as 
f«?quired  by  I  1940J12(cHlO)  of  this 
subpart.) 

id)  General  (1)  Any  Federal  action 
which  li  defined  in  {  1940.310  of  this 
subpart  as  a  categorical  exclusion,  but 
which  IS  controversial  for  environmental 
reasons,  or  which  is  the  subject  of  an 
environmental  complaint  raised  by  a 
govemmeni  agency,  interested  group,  or 
citizen; 

(2)  Loan-closing  and  servicing 
activities,  transfers,  assumptions, 
subordinations,  construction 
management  activities,  and 
amendments  and  revisions  to  ail 
approved  actions  listed  either  in  this 
section  or  equivalent  in  size  or  type  to 
such  actions  and  that  alter  the  purpose, 
operation,  location  or  design  of  the 
project  as  originally  approved; 

(31  The  lease  or  disposal  of  real 
property  by  FraHA  which  meets  either 
the  following  critena: 

(i)  The  lease  or  disposal  may  result  in 
a  change  in  use  nf  the  real  property  in 
the  reasonably  foreseeable  future,  and 
such  change  ts  equivalent  in  magnitude 
or  type  to  either  the  Class  1  actions 
defmed  in  this  section  or  the  categorical 
exclusions  defined  m  (  1940.310  of  this 
subpart  or 

(li]  I'he  lease  or  disposal  is 
controversial  for  environmental  reasons. 
and  the  real  property  is  equivalent  in 
size  or  type  to  either  the  Class  I  actions 
defined  m  this  section  or  the  categorical 
exclusions  defined  in  |  1940.310  of  this 
subpart 

S  1940J12    Envtronmantal  as— ssments 
for  Class  II  •ctk>ns. 

Class  II  actions  are  basic^iUy  those 
which  exceed  the  thresholds  established 
for  Class  I  actions  and,  consequently. 
have  the  potential  for  resulting  in  more 
varied  and  substantial  environmental 
impacts.  A  more  detailed  environmental 
assessment  is.  therefore,  required  for 
Class  U  actions  in  order  lo  determine  if 
the  action  requires  an  FJS.  The  format 
that  will  be  used  for  completing  this 
assessment  is  included  as  Exhibit  H  of 
this  suboart.  Further  guidance  on  Class 
II  actions  IS  contained  in  (  1940.318  of 
this  subpart  Class  II  actions  are 
presumed  to  be  major  Federal  actions 
and  are  defined  as  follows: 

(a)  fioiisuig  assistance.  If  either  of  the 
following  actions  is  an  expansion  of  a 
previously  approved  FmHA  housing 
protect,  see  S  194O.310(b)i6l  of  this 
subpart  to  delennme  if  it  meets  the 
requirements  for  a  categorical  exclusion. 
otherwise  it  is  a  Class  LI  action. 

(1)  Financial  assistance  for  a  multi- 
family  housing  project,  including  labor 


housing,  which  comprises  more  than  25 
units;  and 

(2)  Financial  assistance  for,  or  the 
approval  of.  a  subdivision  as  well  as  the 
expansion  of  an  existing  one,  which 
involves  more  than  25  lots. 

(b)  Community  anri  ht/sinesa 
programs  and  nonprofit  nationof 
corporations  loon  and  grant  program.  (1) 
Class  II  actions  are  those  which  either 
do  not  meet  the  cntena  for  a  categorical 
exclusion  as  stated  in  S  1940.311  of  this 
subpart,  or  involve  a  livestock-holding 
facility  or  feedlot  meeting  the  criteria  for 
a  Class  II  action  as  denned  in 
paragraphs  |c)  (9)  and  flO]  of  this 
section:  and 

(2)  Non-lechnical  assistance  grant  or 
loan  guarantee  under  nonprofit  national 
corporation  loan  and  grant  program. 

(c)  Farm  programs.  In  completing 
environmental  assessments  for  the 
following  actions.  FmHA  will  first 
determine  if  the  apphcant  has  sought 
technical  assistance  from  the  Soil 
Conservation  Service  fSCS).  If  not,  the 
applicant  will  be  requested  to  do  so. 
Subsequently,  an  approved  loan  will  be 
structured  so  as  to  be  consistent  with 
any  conservation  plan  developed  with 
the  application  by  SCS.  However,  the 
FmHA  approving  official  need  not 
include  an  element  of  the  conservalion 
plan  within  the  loan  agreement  tf  that 
official  determines  (hat  the  element  is 
both  nonessential  to  the 
Bccomplishment  of  the  plan's  objectives 
and  so  costly  as  to  prevent  the  borrower 
from  being  able  lo  repay  the  loan.  The 
SCS  environmental  review  will  be 
adopted  by  FmHA  if  the  requirements  of 
5  1940.324  of  this  subpart  are  met. 

(1)  Financial  assistance  for  the 
installation  or  enlargement  of  irrigation 
facilities  including  storage  re.servoir8, 
diversion  dams,  wells,  pumping  plants, 
canals,  pipelines,  and  sprinklers  either 
de.signed  lo  imgate  more  than  160  acres 
or  that  would  serve  any  amount  of 
acreage  and  affects  a  wetland; 

(2)  Tinancial  assistance  for  the 
development  of  farm  ponds  or  lakes 
either  larger  than  10  acres  in  size  or  for 
any  smaller  size  that  would  affect  a 
wetland; 

(3)  Financial  assistance  for  land- 
clearing  operations  either  encompassing 
more  than  35  acres  or  affecting  a 
wetland,  if  leas  than  35  acres  is 
involved: 

(4)  Financial  assistance  for  the 
cnnsiruclion  or  enlargement  of 
aquQculture  facilities; 

15)  Financial  assistance  for  the 
conversion  of  more  than  320  acres  of 
pasture  to  agricultural  production  or  for 
any  smaller  conversion  of  pasture  to 
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agricultural  production  that  affects  a 
wetland; 

(6|  Financial  assistance  to  an 
individual  farmer  or  an  association  of 
farmers  for  water  control  facilities  such 
as  dikes,  detention  reservoirs,  stream 
channels,  and  ditches: 

(7)  Financial  assistance  for  the  use  of 
a  farm  or  portion  of  a  farm  for 
recreational  purposes  or  nonfarm 
enterprises  either  utilizing  more  than  10 
acres  or  affecting  a  wetland,  if  less  than 
10  acres  is  involved. 

(8]  Financial  assistance  for  alteration 
of  a  wetland: 

(9]  Financial  assistance  for  a 
livestock-holding  facility  or  feedlot 
located  in  a  sparsely  populated  farming 
area  having  a  capacity  as  large  or  larger 
than  one  of  the  fotlovs'ing  capacities: 
1.000  slaughter  steers  and  heifers:  700 
mature  dairy  cattle  (whether  milkers  or 
dr>'  cows}:  2.500  swine;  lO.iXX)  sheep: 
55.000  turkeys:  100.000  laying  hens  or 
broilers  when  facility  has  unlimited 
continuous  flow  watering  systems;  30.00 
laying  hens  or  broilers  when  facility  has 
liquid  manure  handling  system;  500 
horses;  and  1.000  animal  units  from  a 
combination  of  slaughter  steers  and 
heifers,  mature  dairy  cattle,  svnne,  and 
sheep:  (The  term  "animal  unit"  means  a 
unit  of  measurement  for  any  animal 
feeding  operation  calculated  by  adding 
the  following  numbers;  the  number  of 
slaughter  and  feeder  cattle  multiplied  by 
1 .0.  plus  the  number  of  mature  dairy 
cattle  multiplied  by  1.4,  plus  the  number 
of  swine  weighing  over  25  kilograms 
(approximately  55  pounds)  multiplied  by 
0.4,  plus  the  number  of  sheep  multiplied 
by  0,1.  plus  the  number  of  horses 
multiplied  by  2.01  and 

(10)  Financial  assistance  for  a 
livestock-holding  facility  or  feedlot 
which  either  could  potentially  violate  a 
State  water  quality  standard  or  is 
located  near  a  town  or  collection  of 
rural  homes  which  could  be  impacted  by 
the  facilit>'.  particularly  with  respect  to 
noise,  odor,  visual,  or  transportation 
impacts  and  having  a  capacity  of  at 
least  one-half  of  those  listed  in 
paragraph  (c)|9}  of  this  section. 

(d)  General.  (1)  Any  action  which 
meets  the  numerical  criteria  or  other 
restriction  for  a  Class  I  action  contained 
in  S  1940.311  of  this  subpart  but  is 
controversial  for  environmental  reasons. 
If  the  action  is  the  subject  of  isolated 
environmental  complaints  or  any 
questions  or  concerns  that  focus  on  a 
single  impact,  air  quality,  for  example, 
the  analysis  of  such  a  complaint  or 
questions  can  be  handled  under  the 
assessment  format  for  a  Class  I  action, 
Form  FmHA  1940-21.  as  explained  in 
§  1940,319  of  this  subpart.  When  several 
potential  ''nipucls  are  questioned. 


however,  the  assessment  format  (Exhibit 
H  of  this  subpart)  for  a  Class  II  action 
must  be  used  lo  address  these  questions: 

(2)  Loan-closing  and  servicing 
activities,  transfers,  assumptions, 
subordinations,  construction 
management  activities  and  amendments 
and  revisions  to  all  approved  actions 
listed  either  in  this  section  or  equivalent 
in  size  or  type  to  such  actions  and  that 
alter  the  purpose,  operation,  location,  or 
design  of  the  project  as  originally 
approved; 

(3)  The  approval  of  plans  and  State 
investment  Strategies  for  Energv- 
Impacted  Areas,  designated  under 
section  601  Energj-  Impacted  Area 
Development  Assistance  Program,  as 
well  as  the  applications  for  financial 
assistance  (excluding  the  award  of 
planning  funds)  for  Energy  Impact 
Areas; 

(4)  Proposals  for  legislation  as  defined 
in  CEQ's  regulations.  §  1508.17; 

|.S1  The  issuance  of  regulations  and 
instructions,  as  well  as  amendments  to 
these,  that  described  either  the  entities, 
proposals  and  activities  eligible  for 
FmHA  financial  assistance,  or  the 
manner  in  which  such  proposals  and 
activities  must  be  located,  constructed, 
or  implemented;  and 

16)  The  lease  or  disposal  of  any  real 
property  by  FmllA  which  either  does 
not  meet  the  criteria  for  a  calegoncal 
exclusion  as  stated  in  §  1940.310(e)(6l  of 
this  subpart  or  a  Class  I  action  as  stated 
in  S  1940,311|d)(3)  of  this  subpart 

§  1940.313    Acltons  that  normally  require 
the  preparation  of  an  Environmental  impact 
Statement  (EIS). 

The  environmental  assessment 
process  will  be  used,  as  defined  in  this 
subpart,  to  identif>'  on  a  case-by-case 
basis  those  actions  for  which  the 
preparation  of  an  EIS  is  necessary. 
Given  the  variability  of  the  t>'pes  and 
locations  of  actions  taken  by  FmHA,  no 
groups  or  set  of  actions  can  be  identified 
which  in  almost  every  case  would 
require  the  preparation  of  an  EIS. 

9  1940.314    Criteria  for  determining  a 
signtflcant  environmental  Impact 

(a)  EISs  will  be  done  for  those  Class  I 
and  Class  U  actions  that  are  determined 
to  have  a  significant  impact  on  the 
quality  of  the  human  environment  The 
criteria  for  determining  significant 
impacts  are  contained  in  $  1.508.27  of  the 
CEQ  regulations. 

(b)  In  utilizing  the  criteria  for  a 
significant  impact  the  cumulative 
impacts  of  other  FmHA  actions  planned 
or  recently  approved  in  the  proposal's 
area  of  environmental  impact,  other 
related  or  similarly  located  Federal 
actions,  and  non-federal  related  actions 


must  be  given  consideration.  This  is 
particularly  relevant  for  frequently 
recurring  FmHA  actions  that  on  an 
individual  basis  may  have  relatively  few 
environmental  impacts  but  create  a 
potential  for  sigmficanlly  impacts  on  a 
cumulative  basis.  Housing  assistance  is 
one  such  example.  Consequently,  m 
reviewing  proposals  for  subdivisions 
and  multi-family  housing  sites, 
consideration  must  be  given  to  the 
cumulative  impacts  of  other  federally 
assisted  housing  in  the  area,  including 
FmHA's,  The  boundanes  of  the  area  to 
be  considered  should  be  based  upon 
such  factors  as  common  utilit>'  or  public 
service  districts,  common  watersheds, 
and  common  commuting  patterns  to 
central  employment  or  commercial 
areas.  Additionally,  the  criteria  for 
significant  impacts  utilized  by  the  other 
involved  housing  agency(s).  (VA  and 
HUD.  for  example)  must  be  reviewed 
when  there  is  a  potential  for  cumulative 
impacts,  FmHA  will  consult  with  HUD 
for  determining  a  significant  impact 
whenever  the  total  of  HUD  and  FmHA 
housing  units  being  planned  within  a 
common  area  of  environmental  impact 
exceeds  the  HLFD  thresholds  hsted  in  its 
NEPA  regulations.  (See  24  CFR  Part  50.) 
(c)  Because  the  environmental  values 
and  functions  of  floodplains  and 
wetlands  are  of  cnUcal  importance  to 
man.  and  because  these  areas  are  often 
extremely  sensitive  to  man-induced 
disturbances,  actions  which  affect 
wetlands  and  floodplains  will  be 
considered  to  have  a  significant 
environmental  impact  whenever  one  or 
more  of  the  following  cnteria  are  met, 

(1)  The  public  health  and  safety  are 
identifiably  affected,  that  is.  whenever 
the  proposed  action  may  affect  any 
standards  promulgated  under  the  Safe 
Drinking  Waler  Act  (42  U.S.C,  300f  et 
seq),  the  Clean  Water  Act  (33  U  S.C. 
1251  et  seq.)  or  similar  State  authorities. 

(2)  The  preservation  of  natural 
Bystems  is  identifiably  affected,  thai  is. 
whenever  the  proposed  action  or  related 
activities  may  potentially  create  or 
induce  changes  in  the  existing  habitat 
that  may  affect  species  diversity  and 
stability  (both  flora  and  fauna  and  over 
the  short  and  long  term)  or  affect 
ecosystem  productivTty  over  the  long 
term. 

(3)  The  proposal,  if  located  or  earned 
out  within  a  floodplain,  poses  a  greater 
than  normal  risk  for  flood-caused  loss  of 
life  or  property.  Examples  of  such 
actions  include  facilities  which  produce, 
use.  or  store  highly  volatile,  toxic,  or 
water-reactive  materials  or  facilities 
which  contain  occupants  who  may  not 
be  BufHcienlly  mobile  to  avoid  the  loss 
of  hfe  or  injury  during  flood  and  storm 
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events  (i.e..  hospilala,  nursing  homps, 

schools]. 

§1940.315    Timing  of  th«  envtronmcntal 


[a]  The  FmHA  ofTice  to  which  a 
potential  applicant  would  go  to  seek 
program  information  and  request 
(ipplication  materials  will  notify  the 
(applicant  of  the  major  environmental 
requirements  applicable  to  the  type  of 
assistance  being  sought.  Emphasis 
should  be  placed  on  describing  FmHA'a 
natural  resource  management  policies, 
the  nature  and  purpose  of  the 
environmental  impact  assessment 
process,  and  the  permissible  actions  of 
the  applicant  during  this  process. 

(b)  When  a  preapplication  is  either 
filed  by  the  applicant  or  required  by 
FmHA  for  a  project  not  categorically 
excluded,  the  prospective  applicant  will 
be  requested  to  complete  Form  FmHA 
1940-20  at  the  hme  of  the  issuance  of 
Form  AD-e22.  "Notice  of  Preapplication 
Review  Action."  or  other  notice  inviting 
an  application.  Form  AD-622  will 
clearly  inform  the  apphcant  that  during 
the  period  of  application  review,  the 
applicant  is  to  take  no  actions  or  incur 
any  obligations  which  would  either  limit 
the  range  of  alternatives  to  be 
considered  or  which  would  have  an 
adverse  effect  on  the  environment,  and 
that  satisfactory  completion  of  the 
environmental  review  process  must 
occur  prior  to  the  issuance  of  the  letter 
of  conditions  for  Community  Programs 
and  prior  to  loan  approval  for  all  other 
programs  where  a  preapplication  is 
used.  FmHA  must  make  its 
environmental  reviews  simultaneously 
with  other  loan  processing  actions  so 
that  they  are  an  integral  part  of  the  loan 
process.  Whenever  the  potential  for  a 
major  adverse  environmental  impact  is 
recognized,  such  as  issues  pertaining  to 
Hoodpiains,  wetlands,  endangered 
species,  or  the  need  for  an  EIS,  priority 
consideration  will  be  given  to  resolving 
this  issue  by  appropriate  FmHA  staff. 
Loan  processing  need  not  cease  during 
this  resolution  period,  bat  loan 
processing  actions  will  not  be  taken  that 
might  limit  alternatives  to  be  considered 
or  whose  outcome  may  be  affected  by 
the  environmental  review.  The 
environmental  impact  review  (whether  a 
categorical  exclusion,  environmental 
assessment  or  EIS)  must  be  completed 
pnor  to  the  issuance  of  the  letter  of 
conditions  for  Community  Programs, 
pnor  to  issuance  of  a  conditional 
commitment  for  the  Business  and 
Industry  and  Farmer  Program 
Guaranteed  Loan  Programs,  and  either 
prior  to  loan  approval  or  obligation  of 
funds,  whichever  occurs  first  for  all 
other  programs  where  a  preapplication 


is  used.  As  an  exception,  however, 
whenever  an  apphcation  must  be 
submitted  to  the  National  Office  for 
concurrence  or  approval,  the 
environmental  review  must  be 
completed  pnor  to  and  mcluded  m  the 
submission  to  the  .National  Office.  The 
environmental  impact  review  is  not 
completed  by  FmHA  until  all  applicable 
public  notices  and  assouated  review 
periods  have  been  completed  and 
FmHA  has  taken  any  necessary 
action(5]  lo  address  comments  received. 
T^e  exception  to  the  provisions  of  this 
paragraph  la  contained  m  $  1940.^2  of 
this  subpart. 

(c|  When  a  preapplication  is  not  filed, 
the  prospective  applicant  will  be 
required  to  complete  Form  FmHA  1940- 
20  at  the  earliest  possible  time  after 
FmHA  IS  contacted  for  assistance  but  no 
later  than  when  the  application  Is  filed 
with  the  appropnate  FmlLA  office.  (For 
the  exception  to  this  stalcment  as 
regards  Farm  Programs  Class  I  actions, 
see  S  1940,309(c]  of  this  subparl)  FmHA 
will  not  consider  the  application  to  be 
complete,  until  FmHA  staff  have 
completed  the  environmental  impact 
review,  whether  an  assessment  or  EIS. 

(d)  For  those  applications  that  meet 
the  requirements  of  a  categorical 
exclusion.  Form  FmHA  1940-22  will  be 
completed  by  FmHA  as  early  as 
possible  after  receipt  of  the  application. 
The  application  will  not  be  considered 
complete  until  either  the  checkUsI  is 
successfully  completed  or  the  need  for 
any  further  environmental  review  is 
identified  and  completed. 

S  1M0.318    Responsible  offlcMs  tor  th* 
tfivironmental  review  process. 

(a)  Appruving  official.  With  the 
exception  of  paragraph  (bU2)  of  this 
section,  the  FmHA  official  responsible 
for  executing  the  environmental  impact 
determination  and  environmental 
findings  for  a  Class  I  or  Class  II  action 
will  be  the  official  having  approval 
authority  for  the  action  as  specified  in 
Subpart  A  of  Part  1901  of  this  chapter 
(available  in  any  FmHA  office). 

(b)  State  Office  level,  (l)  When  the 
approval  official  is  at  the  State  Office 
leveL  the  responsible  Program  Chief  will 
have  the  responsibility  for  preparing  the 
appropriate  environmental  review 
document  Whenever  the  Chief 
delegates  this  re8p>onsibility  in 
accordance  with  S  1940.302(i)  of  this 
subpart,  the  Chief  is  responsible  for 
revnewing  the  environmental  document 
to  ensure  that  it  Is  adequate,  that  any 
deficiencies  are  corrected,  and  that  It  is 
signed  by  the  preparer.  When  the 
document  is  satisfactory  to  the  Chief, 
the  Chief  will  sign  it  as  the  concurring 
official.  When  no  delegation  occurs,  the 


Chief  will  sign  as  the  preparer.  If  the 
environmental  review  do<:ument  is 
either  a  Class  I  or  Class  II  assessment  it 
must  be  provided  to  the  SEC  for  review 
prior  lo  being  submitted  to  the  approval 
ufficial  for  final  determmations.  The 
SEC  will  review  the  assessment  and 
provide  recommendations  to  the 
approval  official. 

(2)  Whenever  the  preparer  and  the 
SEC  do  not  concur  on  either  the 
adequacy  of  the  assessment  or  the 
recommendations  reached,  the  Slate 
Director,  whether  or  not  the  approving 
official,  will  make  the  final  decision  on 
the  matter  or  matters  in  disagreement. 
The  State  Director  will  also  make  the 
final  decision  whenever  a  State  Office 
approving  offiaal  disagrees  with  the 
joint  recommendations  of  the  preparer 
and  the  SEC.  In  either  case,  should  the 
State  Director  desire,  the  matter  will  be 
forwarded  to  the  National  Office  for 
resolution.  The  Program  Support  Staff 
will  coordinate  its  resolution  with  the 
appropriate  Assistant  Administrator. 
Failure  of  these  parties  to  resolve  the 
matter  will  require  a  final  decision  by 
the  Administrator.  The  Slate  Director 
should  also  request  the  assistance  of  the 
National  OHice  on  actions  that  are  too 
difficult  to  analyze  at  the  State  Office 
level. 

[c]  District  or  County  Office  level  The 
approval  official  for  the  action  under 
review  will  be  responsible  for  preparing 
the  appropriate  environmental  review 
document  and  completing  the 
environmental  fmdmgs  and  impact 
determinations  for  Class  I  and  Qass  11 
assessments,  except  in  the 
circumstances  outlined  in  paragraph  (dj 
of  this  section.  Whenever  the  approvnl 
official  delegates  the  preparation  of  the 
environmental  review  in  accordance 
with  S  1940.3021i|  of  this  subpart  the 
approval  o^idal  must  after  exercising 
the  same  responsibilities  assigned  to  the 
P^rogram  Chief  as  indicated  in  paragraph 
fb)(l)  of  this  section,  sign  the 
en\'ironmenlal  review  document  as  the 
concurring  official.  Both  District 
Directors  and  County  Supervisors  wrill 
contact  as  needed,  the  SEC  for 
technical  assistance  m  preparing 
specific  environmental  review 
documents. 

|d)  Multilevel  re\'iew.  When  the 
approval  o^dal  is  at  the  County  Office 
or  Distnc!  Office  level  but  the  action 
must  be  forwarded  to  the  State  Office 
for  concurrence,  the  responsible 
Program  Chief  will  perform  the 
responsibilities  of  the  concurring  ofRdal 
with  respect  lo  the  environmental 
review  document  and  the  SEC  will 
review  it  if  a  Qass  I  or  Class  II 
assessment  in  a  similar  manner  as 
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Indicated  in  paragraph  (b)  of  this 
section.  Responsibilities  similar  to  those 
of  the  Program  Chief  will  exist  for  the 
District  Director  when  the  County 
.Supervisor  forwards  an  action  to  the 
District  Office  for  concurrence. 

(e)  Reservation  of  ouihority.  The 
Administrator  reserves  the  right  to 
request  a  State  Director  to  forward  to 
the  National  Office  for  review  and 
approval  any  action  which  is  highly 
controversial  for  environmental  reasons, 
involves  the  potential  for  unique  or 
extremely  complex  environmental 
impacts  or  is  of  national,  regional,  or 
great  local  significance.  State  Directors 
have  a  similar  right  with  respect  (o 
Distncl  and  County  Offices, 

§  1940.317    Methods  for  ensuring  proper 
Implementatlon  of  categorical  exclusions. 

(a]  The  use  of  categorical  exclusions 
exempts  properly  defined  actions  or 
proposals  from  the  review  requirements 
of  NEPA.  It  does  not  exempt  proposals 
from  the  requirements  of  other 
environmental  laws,  regulations  or 
Fjceculive  orders.  Each  proposal  must  be 
reviewed  to  determine  the  applicability 
of  other  environmental  requirements. 
Extraordinar>'  circumstances  may  cause 
an  application  to  lose  its  calegorical 
f-xclusion  and  require  a  Class  I 
environmental  assessment,  as  further 
specified  in  paragraph  (e)  of  this  section. 
Section  1508.4  of  CEQ's  regulations  state 
that  "any  procedures  under  this  section 
will  provide  for  extraordinary- 
circumstances  in  which  a  normally 
excluded  action  may  have  a  significant 
cnvironmentdl  effect."'  For  example,  an 
application  for  approval  of  a  subdivision 
of  four  lots  is  normally  excluded  from  a 
NEPA  review  (see  $  1940,310(bl(5)  of  this 
subpart}  but  is  not  exempt  from  the 
requirements  of  Executive  Order  11990. 
"Protection  of  Wetlands."  In  the 
processing  of  this  application.  FmHA 
must  determine  if  a  wetland  is  to  be 
impacted.  Assuming  thai  the 
development  of  the  proposed 
subdivision  site  necessitates  the  filling 
of  2  acres  of  wetland,  such  a  potential 
wetland  impact,  under  the  requirements 
of  1 1940.310fa)  of  this  subpart, 
represents  an  extraordinary 
circumstance  that  causes  the  application 
to  lose  its  categorical  exclusion.  An 
environmental  assessment  for  a  Class  I 
action  must  then  be  inihated.  This 
assessment  serves  the  purposes  of 
providing  for  the  extraordinary 
circumstance  by  analyring  the  degree  of 
potential  impact  and  the  need  for  further 
study  as  well  as  completing  and 
documenting  FmiiA's  compliance  with 
the  Executive  order  In  this  particular 
example,  unless  an  alternative  site  could 
not  be  readily  located  and  the  approving 


official  wanted  lo  further  pursue 
consideration  of  the  application,  the 
environmental  assessment  would 
determine  that  there  was  a  significant 
impact  and  an  EIS  would  be  required. 
fSee  S  1940.314  of  this  subpart.) 

(b)  The  approving  offidal  for  an 
action  will  be  responsible  for  ensuring 
that  no  action  which  requires  an 
environmental  assessment  is  processed 
as  a  categorical  exdusion.  In  order  to 
fulfill  this  responsibility.  Form  FmHA 
1940-22  will  be  completed  for  those 
actions  thai  would  normally  be 
categorically  exduded  and  as  further 
defined  in  paragraph  (c)  of  this  section. 
When  Form  FmHA  1940-22  must  be 
prepared  and  the  approving  offidal 
delegates  its  preparation  in  accordance 
with  f  1940.302(i)  of  this  subpart  the 
approving  official  must  sign  the  form  ss 
the  concurring  offidal.  If  that  approving 
offida!  must  prior  to  approval,  forward 
the  action  to  a  District  or  State  Office 
for  review,  a  second  concurrence  must 
be  executed  by  the  Program  Chief  or 
Distncl  Director,  as  determined  by  the 
level  of  review  being  conducted.  The 
checklist  is  filed  with  the  application 
and  serves  as  FmliA's  documentation  of 
compliance  with  the  en\ironmentaI 
laws,  regulations  and  Executive  Orders 
listed  on  the  checklist.  Whenever  the 
preparer  is  within  the  State  Office  or  is 
in  the  National  Office,  the  FmHA  office 
where  the  processing  of  the  application 
was  initiated  is  responsible  for 
providing  suffident  site  and  project 
information  in  order  to  complete  the 
checklist 

(c)  Form  FmHA  1940-22  need  nol  be 
completed  for  all  categorical  exclusions 
BS  defined  in  S  1940.310  of  this  subpart 
but  only  for  those  hsted  below.  This  list 
identifies  the  exdusions  by  their  subiect 
heading  and  paragraph  number  within 

5  1940.310  of  this  subpart  Additionally. 
for  the  housing  assistance  exclusion 
identified  in  {  1940.310tb)[8).  for  farm 
programs  exclusions  listed  in 
§  1940.310(d|(2|  and  (3).  and  for 
community  and  business  programs 
exclusions  processed  under 
S  1940.310te)(2)  of  this  subpart,  a 
notation  must  be  made  in  the  docket 
materials  or  running  record  for  the 
action  by  the  processing  official  thai  the 
spedfic  criteria  of  the  appUcable 
exclusion  have  been  met  for  the  action 
under  review. 

(1)  Housins  assistance — (b),  (1),  (2), 
(31.  (51.(7).  and  (9); 

(2}  Community  and  Business 
Programs — (c)  (1)  and  (2h 

(3)  Farm  Programs — (d)  (1)  through 

(11); 


(4)  General  exclusions — (e)(2).  if 
action  covered  by  Exhibit  M  of  the 
subpart  and  (6). 

[d)  In  applying  the  definition  of  a 
categorical  exclusion  to  a  profect 
activity,  the  preparer  must  consider  the 
following  two  elements  in  addition  to 
the  specific  project  elements  for  which 
approval  is  rpquested. 

(1)  If  the  application  represents  one  of 
several  phases  of  a  larger  proposal  the 
application  will  undergo  the 
environmental  review  required  for  the 
elements  or  the  size  of  the  total 
proposal.  For  example,  if  approval  of  a 
four-lot  subdivision  is  requested  and  the 
application  e\idences  or  the  reviewer 
knows  that  additional  phases  are 
planned  and  will  culminate  in  a  16-lct 
subdivision,  the  categorical  exclusion 
does  not  apply  and  an  environmental 
assessment  for  a  Class  I  action  must  be 
initiated  and  must  address  the  impact  of 
developing  16  lots.  Should  the  apphcant 
subsequently  apply  for  approval  of  any 
of  these  additional  phases,  no  further 
environmental  assessment  will  be 
required  as  long  as  the  original 
assessment  still  accurately  reflects  the 
environmental  conditions  found  at  the 
project  site  and  the  surrounding  areas. 

(2)  If  the  apphcation  represents  one 
segment  of  a  larger  project  being  funded 
by  private  parties  or  other  govemmenl 
agencies,  the  size  and  elements  of  the 
entire  project  are  used  in  determining 
the  proper  level  of  en\'ironmenlaI 
Bfsessment  to  be  conducted  by  FmH.V 
If  an  environmental  assessment  is 
required,  it  will  address  the 
en\ironmentai  impacts  of  the  entire 
project 

(e)  Under  any  one  of  the  following 
circumstances,  an  action  thai  is 
normally  categorically  excluded  loses  its 
classification  as  an  exclusion  and  must 
be  reviewed  in  the  manner  described  m 
paragraph  (g)  of  this  section.  The 
following  listing  corresponds  to  the  list 
of  land  uses  and  environmental 
resources  contained  in  part  2  of  Form 
FmHA  1940-22, 

(1)  Wetlands — the  proposed  action: 

(1)  Would  be  located  adjaceni  lo  a 
wetland  or  a  wetland  is  within  the 
project  site,  and 

(ill  The  action  would  affect  the  values 
and  functions  of  the  wetland  by  such 
means  as  converting,  filling,  draining,  or 
directly  discharging  into  it: 

(2)  Floodplains — the  proposed  action; 
(i)  Includes  or  involves  an  existing 

filructure(s)  located  within  a  100-year 
fioodplain  (500-year  floodplaln  if  critical 
action),  or 

(ii]  Would  be  located  within  a  100- 
year  fioodplain  (500-year  fioodplain  if 
critical  action]  and  would  affect  the 
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values  and  functions  of  the  Hoodplain 
by  such  means  as  converting,  dredging, 
or  filling  or  cleanng  the  natural 
vegetation. 

(3)  Wilderness  (designated  or 
proposed}— the  proposed  action: 

(i)  Would  be  located  in  a  wilderness 
area,  or 

(ii)  Would  affect  a  wilderness  area 
such  as  by  being  visible  from  the 
wilderness  area, 

(4)  Wild  or  Scenic  River  {proposed  or 
designated  or  identified  m  the 
Department  of  the  Interior's  nationwide 
Inventory) — the  proposed  action; 

[i)  Would  be  located  within  one- 
quarter  mile  of  the  banks  of  the  ruer. 

(n)  Involves  withdrawing  water  from 
the  river  or  discharging  water  to  the 
river  via  a  point  source,  or 

(ui)  Would  be  visible  from  the  river 

(5)  Historical  and  Archeoloaical  Sites 
(listed  on  the  National  Register  of 
Historic  Places  or  which  may  be  eligible 
for  listing] — the  proposed  action; 

{[])  Contains  a  histoncal  or 
archeologica!  site  within  the 
construction  site,  or 

(ii)  Would  affect  a  histoncal  or 
archeologica!  site; 

(6)  Cntical  Habitat  or  Endangered/ 
Threatened  Species  (listed  or 
propoaedl — the  proposed  action; 

(i)  Contain  a  critical  habitat  within  the 

project  site, 
(ii)  Is  adjacent  to  a  cntical  habitat,  or 
(lii]  Would  affect  a  cntical  habitat  or 

endangered/ threatened  species; 

(7)  Coastal  Barrier  Included  in  Coastal 
Barrier  Resources  System — the  proposed 
action  would  be  located  wuhm  the 
Coastal  Bamer  Resources  System; 

[81  Natural  Landmark  (listed  on 
National  Registry  of  Natural 
Landmarks) — the  proposed  action 
either: 

(i)  Contains  a  natural  landmark  within 
the  project  site,  or 

(li)  Would  affect  a  natural  landmark; 

(9)  Important  Farmlands — the 
proposed  action  would  convert 
important  farmland  to  a  nonagncultural 
usets)  except  when  the  conversion 
would  result  from  the  construction  of 
on-farm  structures  necessary  for  farm 
operations; 

(10)  Prime  Forest  Lands — the 
proposed  action  would  convert  prime 
forest  land  to  another  usels).  except 
when  the  conversion  would  result  from 
the  construction  of  on-farm  structures 
necessary  for  farm  operations: 

(11)  Prime  Rangelands — the  proposed 
action  would  convert  prime  rangeland  to 
another  usefsj  except  when  the 
conversion  would  result  from  the 
construction  of  on-farm  structures 
necessary  for  farm  operations; 


(12)  Approved  Coastal  Zone 
Management  Area — the  proposed  aclJon 
would  be  located  within  such  area  and 
no  agreement  exists  with  the 
responsible  State  agency  obviating  the 
need  for  a  consistency  determination  for 
the  type  of  action  under  consideration; 

(13)  Sole  Source  Aquifer  Recharge 
Area — the  proposed  action  would  be 
located  within  such  area  and  no 
agreement  exists  with  the 
Environmental  Protection  Agency  (EPA) 
obviating  the  need  for  EPA's  review  of 
the  type  of  action  under  consideration; 
and 

(14)  State  Water  Quahty  Standard— 
the  proposed  action  would  impair  a 
water  quality  standard,  including 
designated  and/or  existmg  beneficial 
uses,  or  would  not  meet  applicable 
antidegradation  requirements  for  point 
or  nonpomt  sources. 

(fl  From  the  above  paragraph  fe),  it 
should  be  noted  that  the  location  within 
the  project  site  of  any  of  the  land  uses 
and  environmental  resources  identified 
in  paragraphs  (e)  (1).  [2],  (9).  (10).  (11). 
(12),  and  (13)  of  this  section  is  not 
sufficient  for  an  action  to  lose  its 
categorical  exc!u.sion.  Rather,  the  land 
use  or  resource  must  be  affected  in  the 
case  of  paragraphs  (e)  (1).  (2).  (9).  (10). 
and  (11)  of  this  section.  For  paragraphs 
(e)  (12).  (13)  and  (14)  of  this  section, 
further  review  and  consultation  can  be 
avoided  by  written  agreement  with  the 
responsible  agency  detailing  the  types  of 
actions  not  requiring  interagency 
review. 

(g)  Whenever  a  categorical  exclusion 
loses  its  status  as  an  exclusion  for  any 
of  the  reasons  stated  in  paragraph  (e)  of 
this  section,  the  environmental  impacts 
of  the  action  must  be  reviewed  through 
the  preparation  of  a  Class  i  assessment. 
Form  FmllA  1940-21.  Not  all  of  the 
procedural  requirements  for  a  Class  I 
assessment  apply  in  this  limited  case, 
however  The  following  exemptions 
exists: 

(1)  No  public  notice  provisions  of  this 
subpart  apply. 

[Z]  The  applicant  does  not  complete 
Form  FmHA  1940-20. 

(.1)  The  action  does  not  require  a  Class 
II  assessment  should  more  than  one 
important  land  resources  be  affected. 

31940.318    Complvting  •nvtronmental 
assanments  tor  CtSM  II  sctkina. 

(a)  The  first  step  for  the  preparer  (as 
defined  m  §§  1940.302(i)  and  1940.316  of 
this  subpart)  is  to  examine  Form  FmHA 
1940-20  submitted  by  the  applicant  to 
determine  if  it  is  complete,  consistent. 
fully  responsive  to  the  items,  signed,  and 
dated.  If  not.  it  will  be  returned  to  the 
applicant  with  a  request  for  necessary 
clanfications  or  additional  data. 


(b)  Once  adequate  data  has  been 
obtained,  the  assessment  will  be 
Initiated  in  the  format  and  maruier 
described  in  Exhibit  H  of  this  subpart  In 
completing  the  assessment,  appropriate 
experts  from  State  and  Federal  agencies, 
universities,  local  and  private  groups 
will  be  contacted  as  necessary  for  their 
views.  In  so  doing,  the  preparer  should 
communicate  with  these  agencies  or 
parties  in  the  most  appropriate  and 
expeditious  manner  possible,  depending 
upon  the  seriousness  of  the  potential 
impacts  and  the  need  for  formal 
documentation.  Appropriate  experts 
must  be  contacted  whenever  required  by 
a  specific  provision  of  this  subpart  or 
whenever  the  preparer  does  not  have 
sufficient  data  or  expertise  available 
within  FmHA  to  adequately  assess  the 
degree  of  a  potential  impact  or  the  need 
for  avoidance  or  mitigation.  Comments 
from  an  expert  must  be  obtained  in 
writing  whenever  required  by  a  specific 
provision  of  this  subpart  or  the  potential 
environmental  impact  is  cither 
controversial,  complex,  major,  or 
apparently  major.  When 
correspondence  is  exchanged,  it  will  be 
appended  to  the  assessment.  Oral 
discussions  should  be  documented  in 
the  manner  indicated  in  F.xhibit  H  of  this 
subpart.  On  the  other  hand,  there  is  no 
need  for  the  preparer  to  seek  expert 
views  outside  of  the  Agency  when  there 
is  no  specific  requirement  to  do  so  and 
the  preparer  has  sufficient  expertise 
available  within  FmHA  lo  assess  the 
degree  of  the  potential  impact  and  the 
need  for  avoidance  or  mitigation. 

(c)  At  the  earliest  possible  stage  in  the 
assessment  process,  the  preparer  will 
identify  the  Federal  State,  and  local 
parties  which  are  carrying  out  related 
activities,  either  planned  or  under  way. 
Discussions  with  the  applicant  and 
FmHA  staff  familiar  with  the  project 
area  should  assist  in  this  identification 
effort.  If  there  is  a  potential  for 
cumulative  impacts,  the  preparer  will 
consult  with  the  involved  agencies  to 
determine  the  nature,  timing  and  result.? 
of  their  environmental  analysis.  These 
consultations  will  be  documented  in  the 
assessment  and  considered  or  adopted 
when  making  the  environmental  impact 
determination.  (See  S  1940.324  of  this 
subpart  concerning  adoption  of 
assessments.)  If  it  is  determined  that  the 
cumulative  impacts  are  significant,  the 
preparer  will  further  contact  the 
involved  Federal  agencies  and  attempt 
to  determine  the  lead  Federal  Agency  as 
discussed  in  5}  1940.320(b)  and  1940.326 
of  this  subpart. 

(d)  Consultations  similar  to  those 
discussed  in  paragraph  (c)  of  this 
section  will  also  be  undertaken  with 
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those  Federal  and  State  agenaes  which 
are  directly  mvolved  in  the  FmliA 
action,  either  through  the  provision  of 
financial  assistance  or  the  review  and 
approval  of  a  necessary  plan  or  permit. 
For  example,  a  construction  permit  from 
the  U.S.  Army  Corps  of  Engineers  may 
be  required  for  a  project.  In  such  an 
instance,  the  environmental  assessment 
cannot  be  completed  until  the  preparer 
has  either  reviewed  the  other  Agency's 
completed  environmental  analysis  or 
consulted  with  the  other  Agency  and  is 
reasonably  sure  of  the  scope,  content, 
and  expected  environmental  impact 
determination  of  the  forthcoming 
analysis  and  has  so  documented  for  the 
FmHA  assessment  this  understanding.  If 
the  other  Agency  believes  that  the 
project  will  have  a  sigmficant  impact,  a 
joint  or  lead  impact  statement  wiU  be 
prepared  If  the  other  Agency  does  not 
believe  a  significant  impact  will  occur, 
the  preparer  will  consider  this  findmg 
and  its  supporting  analysis  m 
completing  the  FmHA  environmental 
impact  determination.  Guidance  in 
adopting  an  environmental  assessment 
prepared  by  another  Federal  Agency  is 
provided  m  {  1940.324  of  this  subpart. 

(e)  For  actions  havnng  a  variety  of 
complex  or  interrelated  impacts  that  are 
difficult  for  the  preparer  lo  assess. 
consideration  should  be  given  to  holding 
a  public  meeting  in  the  manner 
described  in  5  1940.331(c)  of  this 
subpart.  Such  meetings  should  not  be 
assumed  as  bemg  limited  lo  projects  for 
which  ElSs  are  being  prepared.  Such  a 
meeting  can  serve  n  useful  purpose  m 
better  defmuig  and  identifymg  complex 
impacts,  as  well  as  locating  expertise 
with  respect  to  them.  The  results  of  a 
public  meeting  and  the  follow-up  from  it 
can  also  serve  as  a  valuable  tool  in 
reaching  an  early  understanding  on  the 
potential  need  for  an  EIS.  When 
identified  impacts  are  difficult  to 
quantify  (such  as  odor  and  visual  and 
community  impacts)  or  controversial,  a 
public  information  meeting  should  be 
held  near  the  project  site  and  the  local 
area's  concern  about  it.  Whenever  held, 
it  should  be  armounced  and  organized  in 
the  manner  described  in  5  1940.331(c). 
However,  a  transcript  of  the  meeting 
need  not  be  prepared,  but  the  preparer 
will  make  detailed  notes  for 
incorporation  in  the  assesamenU  (See 

5  1940.331(c)  of  this  subpart.) 

(f)  Throughout  this  assessment 
process,  the  preparer  will  keep  in  mind 
the  cntena  for  determining  a  significant 
environmental  impact.  If  at  any  time  in 
this  process  il  it  determined  thai  a 
significant  impact  would  result  the 
preparer  will  so  notify  the  approving 
official.  Those  actions  specified  in 


i  1940.320  of  this  subpart  will  then  t>e 
initiated,  unless  the  approving  official 
disagrees  with  the  preparer's 
recommended  determination,  in  which 
case  further  review  of  the  determination 
may  be  required  as  explained  in 
§  1940.316  (b).  (d)  and  (e)  of  this  subpart 
.^s  soon  as  possible  after  the  need  for  an 
FJS  IS  determined,  the  applicant  will 
also  be  advised  of  this  in  writing,  as 
well  as  reinformed  of  the  hmitations  on 
its  actions  during  the  period  that  the  EIS 
is  being  completed.  (See  $  1940.3O9fe(  of 
this  subpart.)  The  applicant's  failure  lo 
comply  with  these  limitations  will  be 
considered  as  grounds  for  postponement 
of  further  consideration  of  the 
application  until  such  problem  is 
alleviated. 

(gj  Similarly,  throughout  the 
assessment  process,  consideration  will 
be  given  lo  incorporating  mechanisms 
into  the  proposed  action  for  reducing, 
mitigating,  or  avuiding  adverse  impacts. 
Examples  of  such  mechamsras  which 
are  commonly  referred  to  as  mitigation 
measures  include  the  deletion. 
relocation,  redesign  or  other 
modifications  of  the  project  elements, 
the  dedication  of  environmentally 
sensitive  areas  which  would  otherwise 
be  adversely  affected  by  the  action  or 
Its  indirect  impacts;  soil  erosion  and 
sedimentation  plans  to  control  runoH 
during  land-disturbing  activities;  the 
eslabbshment  of  vegetative  buffer  zones 
between  project  sites  and  adjacent  land 
uses;  protective  measures  recommended 
by  environmental  and  conservation 
agencies,  including  but  not  limited  lo 
mterstate,  international.  Federal.  State, 
area-wide,  and  local  agencies  having 
jurisdiction  or  special  expertise 
regarding  the  action's  impacts,  and 
zoning.  Mitigation  measures  must  be 
tailored  to  fit  the  specific  needs  of  the 
action,  and  they  must  also  be  practical 
and  enforceable.  Mitigation  measures 
which  will  be  taken  must  be 
documented  in  the  assessment  (Item 
XIX  of  Exhibit  H  of  this  subpart),  and 
include  an  analysis  of  their 
environmental  impacts  and  potential 
effectiveness  and  placed  in  the  offej-  of 
financial  assistance  as  special 
conditions  or  m  the  implementation 
requirements  when  the  action  does  not 
mvolve  financial  assistance.  These 
measures  will  be  consistent  with  the 
basic  goal  of  the  proposed  action  and 
developed  in  consultation  with  the 
appropriate  program  office. 

(h)  As  part  of  the  assessment  process. 
the  preparer  will  initiate  the 
consultation  and  compliance 
requirements  for  the  environmental 
laws,  regulations,  and  Executive  orders 
specified  in  the  assessment  format  The 


assessment  cannot  be  completed  until 
compliance  with  these  laws  and 
regulations  is  appropriately 
documented  The  project  a  failure  to 
meet  the  requirements  specified  m  Item 
10b  of  Form  FmllA  1940-21  for  a  Class  1 
action  and  Item  XXIb  of  Exhibit  H  of 
this  subpart  for  a  Class  U  action  will 
result  in  prastponemenl  of  further 
consideration  of  the  application  until 
Buch  problem  is  alleviated. 

(il  When  the  preparer  has  completed 
the  assessment  the  related  materials 
and  correspondence  utilized  will  be 
attached-  The  preparer  will  then  either 
recommend  to  the  approving  official  that 
the  action  has  the  potential  for 
significantly  affecting  the  quahty  of  the 
human  environment  or  will  recommend 
that  the  action  does  not  have  this 
potential  and,  iherefore,  the  preparation 
of  an  EIS  is  not  necessary.  (Item  10a  of 
Form  FmHA  1940-21  for  Class  1  action 
and  item  XXla  of  Exhibit  H  of  this 
subpart  for  a  Class  U  action.)  The 
recommended  environmental  findinES 
will  also  be  completed.  (Item  1Gb  of 
Form  FmHA  1940-21  for  a  Class  1  action 
and  Item  XXIb  of  Exhibit  H  of  this 
subpart  for  a  Class  II  action.)  In  those 
instances  specified  m  S  1940.316,  the 
assessment  will  then  be  forwarded  to 
the  concurring  official  and.  as  required, 
lo  the  SEC  for  review.  The  concurring 
official  will  coordinate,  aa  necessary. 
with  the  preparer  any  questions, 
concerns  or  clanfications  and  complete 
and  document  the  review  pnor  to  the 
assessment  being  submitted  to  the 
approving  official  or  the  SEC.  The  SEC 
will  coordinate  with  the  concurring 
official  in  a  similar  fashion  whenever 
the  latter's  review  is  required. 

(jl  The  approving  official  will  renew 
the  environmental  file  and 
recommendations.  The  official  will  then 
execute  the  environmental  impact 
determination  and  findings-  If  the 
conclusions  reached  are  that  there  is  no 
significant  impact  and  there  is 
compliance  with  the  listed  requirements. 
the  formal  contained  in  Exhibit  I  of  this 
subpart  will  be  used.  If  a  significant 
impact  is  determined,  the  steps  specified 
in  I  1940.320  of  this  subpart  will  be 
initiated  for  the  preparation  of  the  EIS.  If 
a  determination  is  made  that  Ifie 
proposed  action  does  not  comply  wnth 
the  environmental  requirements  that  ere 
explained  in  this  subpart  and  hsted  in 
Item  10b  of  Form  FmHA  1940-21  for  a 
Class  I  action  or  Item  XXIb  of  Elxhibit  H 
of  this  subpart  for  a  Class  II  action  and 
there  are  no  feasible  alternatives 
(practicable  allemalives  when  required 
by  specific  provisions  of  this  subpart), 
modifications,  or  mitigation  measures 
which  could  comply,  the  action  will  be 
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denied  or  disapproved.  If  the  approving 
official's  determination  or  findings  differ 
from  the  recommendations  of  the 
preparer,  concumng  official  or  the  SEC. 
this  difference  will  be  addressed  m  the 
manner  specified  m  S  ■V940.3'16  of  this 
subpart. 

(k]  When  there  is  no  need  fur  further 
review  as  discussed  m  paragraph  (j)  of 
this  section  and  findings  of  compliance 
and  a  determination  of  no  significant 
impact  are  reached,  the  assessment 
process  is  conditionally  concluded.  To 
conclude  the  assessment,  the  applicant 
will  then  be  requested  to  provide  public 
notification  of  these  results  as  indicated 
in  §1940.33Hbl(3|  of  this  subpart.  The 
approving  official  will  not  approve  the 
pendmg  application  for  at  least  15  days 
from  the  date  the  notification  is  last 
published.  If  comments  are  received  as  a 
result  of  the  notification,  they  will  be 
included  m  the  environmental 
assessment  and  considered.  Any 
necessary  changes  resulting  from  this 
consideration  will  be  made  m  the 
assessment,  impact  determinations,  and 
findings.  If  the  changes  require  further 
i.-nplementdtion  steps,  such  as  the 
preparation  of  an  EIS.  they  will  he 
undertaken.  If  there  are  no  changes  in 
the  findings  and  determination  steps. 
such  as  the  preparation  of  an  EIS.  they 
will  be  undertdken.  If  there  are  no 
changes  in  the  findmgs  and 
delerminations,  the  approving  official 
may  continue  to  process  the  application- 
The  environmental  documents,  i.e..  the 
assessment,  related  correspondence. 
Form  FmHA  1940-20.  and  the  finding  of 
no  significant  impact  will  be  included 
with  the  approval  documents  which  are 
assembled  for  review  and  clearance 
withm  the  approving  office. 

fl)  Whenever  changes  are  made  to  an 
action  or  comments  or  new  or  changed 
information  relatmg  to  the  action's 
potential  environmental  effects  is 
received  after  the  assessment  is 
completed  but  prior  to  the  action's 
approval,  such  change,  comment,  or 
information  will  be  evaluated  by  the 
approving  official  to  determine  the 
impact  on  the  completed  assessment. 
Whenever  the  contents  or  findings  of 
that  assessment  are  affected,  the 
assessment  process  for  that  action  will 
be  revised  and  any  other  related 
requirement  of  this  subpart  met. 
Changes  to  an  action  in  terms  of  its 
location(s),  design,  purpose,  or  operation 
will  normally  require,  at  a  mmimum, 
modification  of  the  original  assessment 
to  reflect  such  changefs)  and  the 
associated  environmental  impacts. 

(m)  When  comments  are  received 
after  the  action  has  been  approved,  the 
approving  official  will  consider  the 


environmental  importance  of  the 
comments  and  the  necessity  and  ability 
to  amend  both  the  action,  with  respect 
to  the  issue  raised  and  the  action's  stage 
of  implementation.  The  National  Office 
may  be  consulted  to  assist  in 
determining  whether  there  are  any 
remaming  environmental  requirements 
which  need  to  be  met  under  the  specific 
circumstances.  A  similar  procedure  will 
be  followed  when  new  or  changed 
information  is  received  after  project 
approval.  Amendments  and  revisions  to 
actions  will  be  handled  as  specified  in 
§§1940.310  through  1940.313  of  this 
subpart. 

§1940.319    Compacting  environmental 
iMeasments  for  Class  I  scttons. 

[a]  As  stated  in  this  subpart,  a  main 
purpose  of  Form  FmHA  1940-21,  is  to 
provide  a  mechanism  for  reviewing 
actions  with  normally  minimal  impacts 
and  For  documenting  a  finding  of  no 
significant  impact,  as  well  as 
compliance  determinations  for  other 
applicable  environmental  laws. 
regulations  and  policies,  The  second 
major  purpose  is  to  serve  as  a  screening 
tool  for  identifying  those  Class  I  actions 
which  have  more  than  minimal  impacts 
and  which,  therefore,  require  a  more 
detailed  environmental  review. 

(b]  The  approach  to  reviewing  a  Class 
I  action  under  the  assessment  format  of 
Form  FmHA  1940-21  is  exactly  the  same 
as  for  a  Class  II  action-  The  preparer  (as 
defined  in  5  §1940,302(1)  and  1940.316  of 
this  subpart)  must  become  familiar  with 
the  elements  of  the  action,  the  nature  of 
the  environment  to  be  affected,  the 
relationship  to  any  other  Federal  actions 
or  related  nonfederal  actions,  and  the 
applicable  environmental  laws  and 
regulations. 

|c)  The  data  submission  requirements 
placed  on  the  applicant  for  a  Class  1 
action  are  not  as  extensive  as  for  a 
Class  n  action.  The  requirements  are 
limited  to  completing  the  face  of  Form 
FmHA  1940-20.  as  well  as  categories  |1). 
(2).  113).  (15).  (16).  and  (17)  of  Item  lb  of 
the  FMl,  whenver  a  previously 
completed  environmental  analysis 
covenng  these  categories  is  not 
available  Should  it  later  be  determined 
that  the  magnitude  of  the  Class  I 
action's  impact  warrants  a  more 
detailed  assessment,  the  applicant  will 
be  required  to  submit  the  remaining 
items  of  the  data  request.  Additionally, 
the  circumstances  under  which  FmHA 
does  not  require  the  submission  of  Form 
FmtlA  1940-20  by  an  applicant  whose 
proposed  action  requires  a  Class  I 
assessment  are  specified  in  51940.317(f) 
of  this  subpart. 

(d)  The  preparer  must  ensure  that  the 
data  received  from  the  applicant  is 


complete,  consistent,  signed  and  dated 
before  initiating  the  assessment  If  it  is 
not.  the  applicant  will  be  required  to 
make  the  necessary  changes  and 
clarifications.  The  reviower  must  also 
ensure  that  the  application  properly 
meets  the  definition  of  a  Class  I  action. 
Phased  or  segmented  projects,  as 
discussed  in  §  1940.317(d)  of  this  subpart, 
will  be  identified  and  the  elements  and 
the  size  of  the  entire  project  used  to 
classic  the  action. 

(e)  An  important  element  of  this 
assessment  is  to  determine  if  the  action 
affects  an  environmental  resource  which 
is  the  subject  of  a  special  Federal 
consultation  or  coordination 
requirement.  Such  resources  are  listed  in 
the  assessment  format,  Form  FmHA 
1940-21.  and  include  wetlands. 
floodplams,  and  historic  properties,  for 
example.  If  one  of  the  listed  resources  is 
to  be  affected,  the  preparer  must 
demonstrate  the  required  complumceby 
accomplishing  the  review  and 
coordination  requirements  for  that 
resource.  Documentation  of  the  steps 
taken  and  coordination  achieved  will  be 
attached.  However,  if  more  than  one 
listed  resource  is  to  be  affected,  this  will 
be  viewed  as  the  action  having  more 
than  minimal  impacts  and  the 
environmental  assessment  format  for  a 
Class  II  action  will  be  initiated  except  if 
the  action  under  review  is  an 
application  for  a  Housing  Preservation 
Grant. 

(f)  Similarly  in  completing  item  3, 
General  Impacts  of  Form  FmHA  1940- 
21.  the  assessment  format  for  a  Class  U 
action  must  be  initiated  if  more  than  one 
category  of  impacts  cannot  be  checked 
as  minimal.  If  there  is  a  single  category 
which  needs  analysis,  this  can  be 
accomplished  by  attaching  an 
appropriate  exhibit  addressing  the 
questions  and  issues  for  that  impact,  as 
specified  in  the  environmental 
assessment  format  for  a  Class  11  action. 
See  S  1940.311(b)(1)  of  this  subpart  for 
when  an  attached  discussion  of  water 
quahly  impacts  ts  mandatory. 

Igl  The  comments  of  Slate,  regional, 
and  local  agencies  obtained  through 
applicable  permit  reviews  or  the 
implementation  of  Elxecutive  Order 
12372.  Intergovernmental  Review  of 
Foderal  Programs,  will  be  incorporled 
into  the  assessment,  if  this  review 
applies  to  the  action.  The  receipt  of 
negative  comments  of  an  environmental 
nature  will  warrant  the  initiation  of  a 
more  detailed  assessment  under  the 
format  for  a  Class  II  action  (Exhibit  H  of 
this  subpart).  Also,  the  issue  of 
controversy  must  be  addressed,  and  if 
the  action  is  controversial  for 
environmental  reasons,  the 
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environmental  assessment  format  for  a 
Class  II  action  (Exhibit  H  of  this 
subpart)  will  be  completed.  However,  if 
the  action  is  the  subject  of  isolated 
ennronmental  complaints  or  any 
questions  or  concerns  that  focus  on  a 
single  impact,  air  quality,  for  example. 
the  analysis  of  such  complaints  or 
questions  can  be  handled  under  the 
assessment  format  for  a  Class  I  aciiun. 
This  analysis  will  then  be  provided  by 
the  approving  official  to  the  party  or 
parties  which  raised  the  matter  with 
FmHA.  When  several  potential  impacts 
are  questioned,  however,  the  more 
detailed  asse.ssment  format  will  be 
accomplished  to  address  these 
queaUonfl. 

(h)  The  potential  cumulative  impacts 
of  this  action,  particularly  as  it  relates  to 
other  FmHA  actions  recently  approved 
in  the  area  or  planned,  will  be  analyzed. 
If  the  cumulative  impact  is  not  minimal 
and.  for  example,  cumulatively  exceeds 
the  criteria  and  ihreshholds  discussed  in 
paragraphs  (el,  (0  and  (g)  of  this  section, 
the  environmental  assessment  format 
for  a  Class  II  action  will  be  completed. 
The  actions  of  other  Federal  agencies 
and  related  nonfederal  actions  must  also 
be  assessed  on  this  basis.  When  there  is 
a  Federal  action  involved,  the 
environmental  review  conducted  by  that 
Agency  will  be  requested  and.  if  il 
sufficiently  addresses  the  cumulative 
impact,  can  be  utilized  by  the  preparer 
as  the  FmHA  assessment  assuming  the 
impacts  are  not  significant.  [See 
§  1940,324  of  this  subpart.)  If  the  other 
Agency  is  doing  or  planning  an  EIS.  the 
preparer  will  inform  that  Agency  of  our 
action  and  request  lo  be  a  cooperating 
agency. 

(i)  The  preparer  will  have  the 
responsibility  of  initiating  the 
assessment  format  for  a  Class  U  action 
(Elxhibit  H  of  this  subpart)  whenever  the 
need  is  identified.  This  should  be  done 
as  early  as  possible  in  the  .'■eview 
process.  The  preparer  should  not 
complete  the  assessment  for  a  Class  I 
action  when  it  is  obvious  that  the 
assessment  format  for  a  Class  II  action 
will  be  needed.  The  preparer  will  simply 
start  the  more  detailed  assessment  and 
inform  the  applicant  of  the  additional 
data  requirements. 

(j)  Exhibit  I  will  be  completed  by  the 
approval  official  m  the  same  instances 
for  a  Class  I  assessment  as  for  a  Class  11 
assessment.  However,  public 
notification  of  FmHA's  finding  of  no 
significant  environmental  impact  will 
not  be  required  for  a  Class  I  assessment. 
Also,  special  provisions  for  completing  a 
Class  I  assessment  for  an  action  that  is 
normally  categorically  excluded  but 
loses  its  classification  as  an  exclusion 


are  contained  in  S  1940.317(g)  of  this 
subpart.  With  the  exception  of  the  two 
preceding  sentences,  all  other 
procedural  requirements  of  the 
assessment  process,  such  as  the  timing 
of  the  assessment  and  the  limitationB  on 
the  applicant's  actions,  apply  to  a  Class 
I  assessment. 

§1940.330    Prsparlng  EISs. 

(a)  Responsibility.  Whenever  the 
District  Director  or  County  Supervisor 
determines  there  is  a  need  to  prepare  an 
EIS.  the  Stale  Director  will  be  notified. 
The  EIS  will  be  prepared  at  the  State 
Office  and  the  Slate  Director  will 
assume  the  responsibility  for  preparing 
it.  The  State  will  m  turn  notify  the 
Administrator  of  these  EISs.  as  well  as 
those  needed  EISs  identified  by  a  State 
Office  review  EISs  will  be  prepared 
according  to  this  section.  The  Slate 
Director  will  be  responsible  for  actions 
initiated  within  the  Stale.  However,  in 
so  doing,  the  Stale  Director  will  consult 
with  the  National  Office  to  determine 
that  the  document  meets  the 
requirements  of  NEPA  State  Directors 
will  be  responsible  for  issuing  such  EISs. 
However,  unless  delegated  authonty  by 
the  Administrator,  based  upon  a 
demonstrflled  cap.^bility  and  experience 
in  preparing  EISs.  the  State  Director  will 
not  issue  the  EIS  until  reviewed  and 
approved  by  the  Administrator. 

(b)  Oiyontziii^  the  EIS  procttss  Pnor 
to  initiating  the  scopmg  process  outhnnd 
below,  the  preparer  of  the  EIS  will  take 
several  organizational  steps  to  ensure 
that  the  EIS  is  properly  coordinated  and 
completed  as  efficiently  as  possible.  To 
accomplish  this,  the  below-listed  partitas 
need  lo  be  identified  in  advance;  the  list 
should  be  expanded  as  famihanty  with 
the  projHct  increases.  Those  parlies 
falling  within  the  first  four  groups 
should  be  formally  requested  to  sep.t^  as 
cooperating  agencies.  If  any  of  these 
agencies  appear  to  be  a  more 
appropriate  lead  agency  than  FmH-A 
(using  the  criteria  contained  in  section 
1501.5(c|  of  the  CEQ  regulations), 
consultations  should  be  initiated  with 
that  agency  to  determine  the  lead 
agency.  If  difficulties  arise  in  completmsj 
this  determination,  the  National  Office 
will  be  consulted  for  assistance-  All  of 
the  parlies  identified  below  will  be  sent 
a  copy  of  the  notice  of  intent  to  prepare 
the  EIS  and  an  invitation  to  the  scoping 
meeting,  as  discussed  m  paragraph  (c)  of 
this  section. 

(1)  All  Federal  and  State  agencies  that 
are  being  requested  to  provide  financial 
assistance  for  the  project  or  related 
projects; 

(2)  All  Federal  agencies  that  must 
provide  a  permit  for  the  project  should  it 
be  approved; 


(3)  All  Federal  agencies  thai  have  a 
specific  environmental  expertise  in 
major  environmental  issues  identified  to 
date: 

(4)  The  Agency  responsible  for  the 
implementation  of  the  Slate's 
environmental  impact  analysis 
requirement  if  one  has  been  enacted  or 
promulgated  by  the  State; 

(5)  All  Federal,  State,  and  local 
agencies  that  will  be  requested  to 
comment  on  the  draft  EIS; 

(6)  All  individuals  and  organizations 
thai  have  expressed  an  interest  in  the 
project;  and 

(7|  National,  regional,  or  local 
environmental  organizations  whose 
particular  area  of  interest  correspond? 
to  the  major  impacts  identified  to  da\f. 

(cl  Scopwg  priycf-ss  As  soon  as 
possible  after  a  decision  has  been  miid*j 
to  prepare  an  EIS.  the  follo^^^ng  proct^ps 
will  be  initiated  by  the  preparer  for 
identifying  the  major  issues  to  be 
addressed  in  the  EIIS  and  for  developing 
a  coordinated  government  approach  to 
the  preparation  and  review  of  the  EIS 

(1)  The  first  step  in  this  process  will 
be  the  publication  of  a  notice  of  intent  lo 
prepare  the  EIS.  The  notice  will  indicate 
that  an  EIS  will  be  prepared  and  will 
bnefiy  describe  the  proposed  action  avA 
possible  alternatives;  state  the  name. 
address,  and  phone  number  of  the 
preparer,  indicating  that  this  person  {.ar. 
answer  questions  about  the  proposed 
action  and  the  EIS;  list  any  cooperating? 
agencies,  and  include  the  date  and  imip 
of  the  scoping  meeting.  If  the  latter 
information  is  nut  known  at  the  time  tht; 
notice  of  mleni  is  prepared,  it  will  be 
incorpoiated  into  a  special  notice,  whtm 
available,  and  published  and  dislribu'ed 
in  the  same  manner  as  the  notice  of 
intent-  It  will  be  the  responsibihly  of  ihe 
preparer  of  the  EIS  to  inform  the 
National  Office  of  the  need  to  publish  a 
notice  of  intent  which  will  coordinate 
the  publication  of  the  notice  in  the 
Federal  Register  For  requirements 
relating  to  the  timing  the  publication  of 
the  notice  of  intent  within  the  project 
area,  as  well  as  the  applicant's 
responsibilities  for  the  notice,  see 

§  1940  331(b)  of  this  subpart. 

(2)  A  scoping  meeting  will  be  held  To 
the  extent  possible,  the  scoping  meeting 
should  be  integrated  with  any  other 
early  planning  meetings  of  the  Agency 
or  other  involved  agencies.  The  scoping 
meeting  will  be  chaired  by  the  preparer 
of  the  EIS  and  will  be  organized  to 
accomplish  the  following  major 
purposes  (as  well  as  other  purposes 
hsled  in  §  15m  .7  of  the  CEQ 
regulations). 

(ij  Invite  the  participation  of  affected 
Federal.  State,  and  local  agencies,  any 
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affected  Indian  Tribe,  the  proponent  of 
the  action,  and  any  interested  parties 
including  those  who  may  disagree  with 
the  action  for  environmental  reasons; 

(ill  Determine  the  scope  and  the 
significant  issues  to  be  analyzed  in 
depth  in  the  EIS: 

(iii)  Identify  and  eUminate.  from 
detailed  study,  the  issues  which  are  not 
significant  or  which  have  been  covered 
by  prior  environmental  review, 
narrowing  the  discussion  of  these  issues 
in  the  statement  to  a  brief  presentation 
of  why  they  will  not  have  a  significant 
effect  on  the  human  environment  or 
providing  a  reference  to  their  coverage 
elsewhere: 

(iv)  Allocate  assignments  for 
preparation  of  the  EIS  among  the  lead 
ancl  cooperating  agencies,  with  the  lead 
Agency  retaining  responsibility  for  the 
statement; 

(v)  Indicate  any  public  environmental 
assessments  and  other  EISs  which  are 
being  or  wil!  be  prepared  that  are 
related  to.  but  are  not  part  of.  the  scope 
of  the  impact  statement  under 
consideration. 

(vi)  Identify  other  environmental 
review  and  consultation  requirements  so 
the  lead  and  cooperating  agencies  may 
prepare  other  required  analyses  and 
studies  concurrently  with,  and 
integrated  with,  the  environmental 
impact  statement:  and 

(vii)  Indicate  the  relationship  between 
the  timing  of  the  preparation  of 
environmental  analyses  and  the 
Agency's  tentative  planning  and 
decisionmaking  schedule; 

(3)  Minutes  of  the  scoping  meeting, 
including  the  major  points  discussed 
and  decisions  made,  will  be  prepared 
and  retamed  by  the  preparer  of  the  EIS 
as  part  of  the  environmental  file.  The 
preparer  will  offer,  during  the  scoping 
meeting,  to  send  copies  of  the  minutes  to 
any  interested  party  upon  written 
request. 

(d)  Interdisciplinary  approach.  The 
EIS  will  be  prepared  using  an 
interdisciplinary  approach  that  will 
ensure  the  integrated  use  of  the  natural 
and  social  sciences  and  the 
environmental  design  arts.  The 
disciplines  of  the  preparers  wUl  be 
appropriate  to  address  the  potential 
environmental  impact  associated  with 
the  project.  This  can  be  accomplished 
both  in  the  information  coUectjon  stage 
and  the  analysts  stage  by 
communication  and  coordination  with 
environmental  experts  a1  local.  State 
and  Federal  agencies  (particulariy 
cooperating  agencies)  and  universities 
near  the  project  site.  When  needed 
information  or  expertise  is  not  readily 
available,  these  needs  should  be  met 
through  procurement  cootracta  with 


qualified  consulting  firms.  Consulting 
firms  can  be  utilized  to  prepare  the 
entire  EliS  or  portions  of  it  as  speciBed 
in  {  1940.336  of  this  subpart 

(e)  Content  and  format  of  EIS.  The  EIS 
will  be  prepared  in  the  format  and 
manner  descnbed  in  Part  1502  of  the 
CEQ  regulations.  There  is  a  great  deal  of 
specific  guidance  in  that  Part  which  will 
not  be  repeated  here. 

(0  Circulation  of  the  EIS.  FmHA  will 
circulate  for  review  and  comment  the 
draft  and  final  EIS  as  broadly  as 
possible.  Therefore,  it  will  be  necessary 
for  the  preparer  to  have  sufficient  copies 
printed  or  reproduced  for  this  purpose 
in  identifying  the  parties  to  receive  a 
draft  EIS.  the  same  process  should  be 
utilized  as  is  employed  for  Inviting 
participants  to  the  scoping  meeting.  (See 
paragraph  (b)  of  this  section.)  Special 
emphasis  should  be  given  to 
transmitting  the  draft  to  those  agencies 
wtth  jurisdiction  or  expertise  on  the 
proposed  action's  major  impacts,  as  well 
as  those  parties  who  have  expressed  an 
interest  in  the  action.  The  final  EIS  will 
be  provided  to  all  parties  that 
commented  on  the  draft  EIS. 

Ig)  Filing  of  the  EIS.  The  Deputy 
Administrator  for  Program  Operations 
or  any  State  Director  that  has  been 
delegated  the  authority  to  prepare  an 
EIS  must  file  the  EIS  with  EPA  in 
accordance  with  5  1506.9  of  the  CEQ 
regulations.  The  ofTicia!  filing  date  for 
an  EIS  is  the  day  that  it  is  received  by 
EPA's  Office  of  Federal  Activities.  Filing 
of  the  EIS  cannot  occur  until  copies  of 
the  EIS  have  been  transmitted  to 
commenting  agencies  and  made 
available  lo  the  public.  Transmittal  of 
the  EIS  must,  therefore,  occur  either 
prior  to  its  being  filed  with  EPA 
(received  by  EPA)  or  no  later  than  close 
of  business  of  the  same  dav  that  it  is 
filed. 

(h)  Public  information  meetings.  A 
public  information  meeting,  as  specified 
in  5  1940.331(c)(1)  of  this  subpart,  %vill  be 
held  near  the  project  site  to  discuss  and 
receive  comments  on  the  ckaft  EIS. 

(i}  Response  to  comments.  The 
preparer  of  the  EIS  will  respond  to 
comments  on  the  draft  EIS  as  required 
by  S  1503.4  of  the  CEQ  regulations.  The 
major  and  most  frequently  raised  issues 
during  the  public  information  meeting 
will  also  be  identified  and  addressed. 

(j)  Timing  of  review.  The  preparer  of 
the  EIS  will  be  responsible  for  ensuring 
that  the  timing  requirements  for  FmHA 
actions  and  the  review  periods  for  draft 
and  final  EISs  are  fully  met  (S  ISOaiO  of 
CEQ  regiUations).  Prescribed  review 
periods  are  calculated  from  the  date  that 
KPA't  Office  of  Federal  activities 
publishes  in  the  Federal  Register  a 
notice  of  availability  for  the  EIS.  Any 


request  lo  reduce  a  prescribed  review 
period  will  be  made  to  EPA  in 
accordance  with  i  1506.10(d)  of  the  CEQ 

regulations. 

§  1940.321     Us«  Of  completed  EIS. 

(a)  The  final  EIS  will  be  a  major  factor 
in  the  Agency's  final  decision.  Agency 
staff  making  recommendations  on  the 
action  and  the  approving  official  will  be 
fdmiliar  with  the  contents  of  the  EIS  and 
Its  conclusions  and  will  consider  these 
in  formulating  their  respective  positions 
with  respect  to  the  action.  The  final  EIS 
and  all  comments  received  on  the  draft 
will  accompany  the  proposal  through  the 
FmliA  final  clearance  process.  T^e 
alternatives  considered  by  the 
approving  official  will  be  those 
addressed  in  the  final  EIS. 

(b)  As  part  of  this  review  process,  the 
preparer  of  the  EIS  will  complete  the 
recommendations  listed  in  Item  XXlb 
and  c  of  Exhibit  H  of  this  subpart  and 
provide  them  to  the  approving  official 
pnor  to  a  final  decision. 

S  1»40.a23    Record  of  decision. 

Upon  completion  of  the  EIS  and  its 
review  within  FmHA  and  before  any 
nctioo  is  taken  on  the  decision  reached 
on  the  proposal  the  approving  official 
will  prepare,  in  consultation  with  the 
preparer  of  the  ElIS,  a  concise  record  of 
the  decision  which  will  be  available  for 
public  review.  The  record  will: 

(a)  State  the  decision  reached 

(b)  Certify  that  the  timing 
requirements  for  the  EIS  process  have 
been  fully  met; 

(c)  Identify  all  alternatives  considered 
in  reaching  the  decision  specifying  the 
alternative  or  altematives  that  were 
considered  to  be  environmentally 
preferable  and  discuss  the  relevant 
factors  (environmental,  economic, 
technical,  statuatory  mission  and.  if 
applicable,  national  pohcy)  that  were 
considered  in  the  decision, 

(dl  State  whether  all  practicable 
means  to  avoid  or  minimize 
environmental  harm  from  the  alternative 
selected  have  been  adopted,  and  if  not, 
why  not;  and 

(e)  If  any  mitigation  measures  have 
been  adopted,  specify  the  monitoring 
and  enforcement  program  that  will  be 
utilized. 

S  1M0.323    Preparirtg  aupplwnenta  to 

EIS's. 

(a)  Either  the  Slate  Office  or  the 
National  Office,  as  appropriate,  will 
prepare  sopplements  to  either  draft  or 
final  EIS's  if: 

(1)  A  substantial  change  or  changes 
occur  in  the  proposed  action  and  such 
changes  are  relevant  to  the 
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environmental  Impacts  previously 
presented:  and 

(2)  Significant  new  circumstances  or 
information  ari.se  which  are  relevant  to 
environmental  concerns  and  bear  on  the 
proposed  action  or  its  impacts. 

(b)  If  the  preparer  of  the  draft  or  final 
EUS  determmes  that  the  changes  or  new 
circumstances  referenced  in  paragraph 
(a)  of  this  section  do  not  require  the 
preparation  of  a  supplemental  EIS.  the 
preparer  will  complete  an  environmental 
assessment  for  a  Class  II  action  which 
will  document  the  reasons  for  this 
determination. 

(c)  The  preparer  will  be  responsible 
for  advising  the  appro\ing  official  of  the 
need  for  a  supplement.  The  latter  will 
make  the  Agency's  formal  determination 
in  a  manner  consistent  with  S  1940.316 
of  this  subpart. 

(d)  All  of  the  requirements  of  this 
subpart  that  apply  to  the  completion  of 
an  initial  EiS  apply  to  the  completion  of 
a  supplement  with  the  exception  of  the 
scoping  process,  which  is  optional. 
Additionally,  if  the  approving  official 
believes  that  there  is  a  need  for 
expedited  or  special  procedures  in  the 
completion  of  a  supplement,  the 
approval  of  CEQ  must  first  be  obtained 
by  the  Administrator  for  any  alternative 
procedures.  The  final  supplement  will  he 
included  in  the  project  file  or  docket  and 
used  in  the  Agency's  decisionmaking 
process  in  the  same  manner  as  a  final 
EIS.  (See  5  1940.321  of  this  subpart  and 
in  particular  subparagraphs  (f).  fg).  and 
(j)  of  that  section  as  well  as 

S  1502.9(c)(4)  of  the  CEQ  regulations  for 
associated  circulation,  filing,  and  timing 
requirements.) 

§  1940.324     Adoption  of  EIS  or 
environmental  assessment  prepared  by 
other  Federal  Agency. 

(a)  FmHA  may  adopt  an  EIS  or 
portion  thereof  prepared  by  another 
Federal  Agency  after  completion  if: 

(1)  An  independent  review  of  the 
document  is  conducted  by  the  preparer 
of  the  FmHA  environmental  review  and 
it  is  concluded  that  the  document  meets 
the  requirements  of  this  subpart:  and 

(2)  If  the  actions  covered  in  the  EIS 
are  substantially  the  same  as  those 
proposed  by  FmHA  and  the 
environmental  conditions  In  the  project 
area  ha\e  not  substantially  changed 
since  its  publication.  FmHA  will 
recirculdte  the  EIS  as  a  "final"  and  so 
notify  the  public  as  specified  in 

S  ld40.33t{b)  of  this  subpart.  The  final 
EIS  will  contain  an  appropriate 
explanation  of  the  FmHA  involvement 
and  will  be  sent  to  all  parties  who 
would  typically  receive  a  draft  EIS 
published  by  FmHA.  If  there  are 
differences  between  the  actions  or  the 


environmental  condilions  as  discussed 
in  the  original  EIS.  that  EIS  will  be 
updated  to  cover  these  differences  and 
recirculated  as  a  draft  EIS  with  the 
public  so  notified.  From  that  point  it 
will  be  reviewed  and  processed  in  the 
same  manner  as  any  other  FmHA  EIS. 
For  circulation,  filing,  and  timing 
requirements,  see  paragraphs  (f).  (g). 
and  ())  of  9  1940.320  of  this  subpart  as 
well  as  S  $  1506.3[c},  1506.9,  and  1506.10 
of  the  CEQ  regulations. 

(b)  If  the  adopted  EIS  is  not  final 
within  the  agency  that  prepared  it.  or  if 
the  action  it  assesses  is  the  subject  of  a 
referral  under  Part  1504  of  the  CEQ 
regulations,  or  if  the  statement's 
adequacy  is  the  subject  of  a  judicial 
action  which  is  not  final,  FmHA  must  so 
specify  and  provide  an  explanation  in 
the  recirculated  EIS. 

(c)  After  recirculation  (whether  as  a 
draft  or  final),  the  EIS  will  be  reviewed 
and  processed  in  the  same  manner  as 
(tny  other  FmHA  EIS. 

(d)  FmHA  may  also  adopt  all  or  part 
of  environmental  assessments  or 
environmental  reviews  prepared  by 
other  Federal  agencies.  In  this  case,  only 
paragraph  ta)(l}  of  this  section  applies 

If  the  requirements  of  that  paragraph 
can  be  met  except  for  the  fact  that  the 
Federal  agency  whose  assessment  is  lo 
be  adopted  has  no  preliminary  public 
notice  requirements  similar  to  FmHAs 
(See  i  ■1940.331(b)(4)  of  this  subpart),  the 
assessment  can  be  adopted  without 
FmHA  publishing  a  preliminary  public 
notice.  Additionally,  when  all  of  another 
Federal  agency's  assessmeni  is  adopted, 
without  supplementation,  for  a  Class  II 
action  and  a  finding  of  no  significant 
environmental  impact  (Exhibit  I  of  this 
subpart)  is  reached  by  the  proper  FmH\ 
official,  no  public  notification  of 
FmHAs  finding  of  no  significant 
environmental  impact  is  required  if: 

(1)  The  other  Federal  agency  or  its 
designee  published  a  similar  finding  in  a 
newspaper  of  general  circulation  in  the 
vicinity  of  the  proposed  action: 

(2)  The  other  Federal  agency's  or  its 
designee's  public  notice  clearly 
described  the  action  subject  to  the 
FmHA  environmental  review;  and 

(3)  The  other  Federal  agency's  or  its 
designee's  public  notice  was  puMished 
less  than  eighteen  months  from  the  date 
FmHA  adopted  the  assessmeni. 

$  1940.325    FmHA  u  a  cooperallng 
Agency. 

[a]  FmliA  will  serve  as  a  cooperating 
.Agency  when  requested  to  do  so  by  the 
lead  Agency  for  an  action  in  which 
FmHA  Is  directly  involved  or  for  an 
action  which  is  directly  related  to  a 
proposed  FmHA  action.  An  example  of 
the  latter  would  be  a  request  from  EPA 


lo  participate  in  an  EIS  covering  its 
sewage  treatment  plans  for  a 
community,  as  well  as  the  community's 
water  system  plans  pending  before 
FmHA  A  memorandum  of 
understanding  or  other  written 
correspondence  will  be  developed  wnh 
the  lead  agency  in  order  to  define 
FmH^'s  role  as  the  cooperating  agency. 
The  State  Director  will  coordinate 
FmHA's  participation  as  a  cooperating 
Agency  for  an  action  a:  the  Sta'.e  Offu*? 
level.  The  Administrator  will  have  the 
same  responsibility  at  the  National 
Office  level. 

(b)  When  requested  to  be  a 
cooperating  Agency  on  a  basis  other 
than  that  discussed  above,  the  State 
Director  will  consider  the  expertise 
which  FmHA  could  add  to  the  partir;;irtr 
EIS  process  in  question  and  existing 
workload  commitments.  If  a  decision  is 
made  on  either  of  these  two  bases  not  to 
participate  as  a  cooperating  Agency,  a 
copy  of  the  letter  signed  by  the  State 
Director  or  Administrator  and  so 
informing  the  lead  Agency  will  be  sent 
to  CEQ. 

(c)  As  a  cooperating  Agency.  FmHA 
will  participate  in  the  development  and 
implementation  of  the  scoping  process. 
If  requested  by  the  lead  Agency,  provide 
the  lead  Agency  with  staff  support  and 
descriptive  matenals  wth  respect  to  the 
analyses  of  the  FmHA  portion  of  the 
action(s)  to  be  covered  review  and 
comment  on  all  preliminary  draft 
materials  prior  to  their  circulation  for 
pubbc  review  and  comment,  and  attend 
and  participate  in  public  meetings  called 
by  the  lead  Agency  concerning  the  EIS. 

(d)  The  Slate  Director  will  request  the 
lead  -Agency  to  fully  identify  the 
Agency's  involvement  in  all  public 
documents  and  notifications. 

(el  FmHA  will  use  the  EIS  as  its  own 
as  long  as  FmHA's  comments  and 
concerns  are  adequately  addressed  by 
the  lead  Agency  and  the  final  EIS  is 
considered  to  meet  the  requirements  of 
this  subpart.  It  will  be  the  responsibility 
of  the  preparer  of  the  FmHA 
environmental  review  document  to 
fomihliy  advise  the  approving  official  on 
these  two  points.  The  failure  of  the  le^d 
Agency's  EIS  to  meet  either  of  these 
stipulations  will  require  FmHA  to  folluw 
the  steps  outlined  In  9  1940. 324  of  this 
subpart  prior  to  the  approving  official  s 
decision  on  the  FmHA  action. 

S  1M0.326    FmHA  as  a  lead  Agency. 

(a)  When  other  Federal  agencies  art! 
involved  in  an  FmHA  action  or  related 
actions  that  require  the  preparation  of 
an  EIS,  the  preparer  will  consult  with 
these  agencies  to  determine  a  lead 
Agency  for  preparing  the  EIS.  The 


36260       Federal  Regisler  /   Vol.  53.  No.  161   /  Monday.  Seplember  19.  1986  /  Rules  and  RcgiilaUons 


cntena  for  making  this  determination 
will  be  those  contamed  in  (  1505.5  of  the 
CEQ  regulations,  if  there  is  a  failure  to 
reach  a  determination  within  a 
reasonably  short  time  after  consultation 
13  initiated,  the  National  Office  will  be 
cnntacted.  The  assistance  of  CEQ  will 
then  be  requested  by  the  Administrator 
m  order  to  conclude  the  detennination 
of  a  lead  Agencv- 

(b)  When  acting  as  lead  .\gency.  tht? 
FmHA  preparer  will  request  other 
Federal  and  State  agencies  to  serve  as 
cooperating  agencies  on  the  basis  of  the 
guidance  provided  in  $  1940, 320(b)  of 
this  subpart.  A  memorandum  of 
understanding  or  other  wntten 
correspondence  should  be  developed 
with  a  cooperating  agency  in  order  to 
define  that  agency's  role  in  the 
preparation  of  the  EIS. 

$1940.327    Tiwlno. 

To  the  extent  possible,  FmllA  may 
consider  the  concept  of  tiering  in  the 
preparation  of  environmental 
assessments  and  EISs.  Tiering  refers  to 
the  coverage  of  general  matters  in 
broader  environmental  impact 
statements,  such  as  one  done  for  a 
national  program  or  regulation,  with 
subsequent  narrower  statements  or 
environmental  analyses  incorporating 
by  reference  the  broader  matters  and 
concentrating  on  the  Issues  specific  to 
the  action  under  consideration.  Tiering 
can  be  used  when  the  sequence  of 
analysis  is  from  the  program  level  to 
site-specific  actions  taken  under  that 
program  or  from  an  initial  EIS  to  a 
supplement  which  discusses  the  issues 
requiring  snpplementation. 

S  1940.328    Stat*  Envtronnwntal  Pottqr 

Acta. 

(a)  Numerous  States  have  enacted 
environmental  policy'  acts  or  regulations 
similar  to  NEPA,  hereafter  referred  to  as 
State  NEPA  a.  Il  is  important  that  FmHA 
staff  have  an  understanding  of  which 
States  have  such  requirements  and  how 
they  apply  to  appbcant's  propoaals.  It 
will  be  the  reaponnbility  of  each  State 
Director  to  determine  the  applicable 
Stale  requirements  and  to  establish  a 
working  relationship  with  the  State 
personnel  responsible  for  their 
implementation. 

(b)  In  processing  projects  located 
within  States  having  State  NEPA's.  the 
preparer  of  the  FmHA  assessment  will 
determine  as  early  as  possible  in  the 
assessment  procesa  whether  the  protect 
falls  under  the  requirenients  of  the  State 
N'EPA.  if  it  docs,  one  of  the  following 
cases  will  exist  and  the  appropriate 
actions  speci5ed  will  be  taken. 

(1)  The  appUcaol  has  coroplied  with 
the  State's  NEPAl,  and  it  was  determined 


under  the  Stales  requirements  that  Uie 
proposed  project  would  not  result  in 
sufficient  potential  impacts  lo  warrant 
the  preparation  of  an  impact  statement 
or  other  detailed  environmental  report 
rf^quired  by  the  Slate  NEI'A.  This  finding 
or  conclusion  by  the  State  will  be 
considered  m  the  FmHA's  review,  and 
any  supporting  information  used  by  the 
State  will  be  requested.  However,  the 
State's  finding  can  never  be  the  total 
basis  for  FmHA  s  environmentdl  impact 
determmation-  An  independent  and 
thon>ugh  review  in  accordance  with  the 
requirements  of  this  subpart  must  be 
conducted  by  the  preparer. 

(2)  The  applicant  hds  complied  wnlh 
the  State  NEPA.  and  it  was  determined 
under  its  implementing  guidelines  that  a 
Significant  impact  wdl  result  This  fact 
will  be  given  great  weight  in  the 
Agency's  environmental  determination. 
However,  the  State's  definition  of 
signi^ant  environmental  impact  may 
encompass  a  much  lower  threshold  of 
impacts  compared  lo  FmHA's  In  such  a 
case,  if  the  preparer  does  not  believe 
that  a  significant  impact  will  result 
under  Agency  guidelines  for  determining 
sigmficant  impacts,  the  environmental 
assessment  will  be  prepared  and  include 
a  detailed  discussion  with  supporting 
information  as  to  why  the 
environmental  reviewers 
recommendation  differs  from  that  of  the 
State's.  However,  the  assessment  cannot 
be  completed  until  the  Stale's  impact 
statement  requirements  have  been 
fulfilled  by  the  applicant  and  the 
resulting  impact  statement  has  been 
reviewed  by  the  preparer.  An 
environmental  impact  delermination 
will  then  be  executed  based  upon  the 
assessment  and  the  statement 

(c)  It  should  be  emphasized  that  at  no 
time  does  the  completion  of  an  impact 
statement  under  the  requu-ementa  of  a 
State  NEPA  obviate  the  requiremenl  for 
FmHA  to  prepare  an  impact  statement. 
Consequently,  as  soon  as  it  is  clear  to 
the  preparer  that  the  Agency  will  have 
to  prepare  a  statement,  every  attempt 
should  be  made  to  accomplish  the 
statement  simultaneously  with  the 
State's.  Coordination  with  Stale 
personnel  is  necessary  so  thai  dats  and 
expertise  can  be  shared.  In  this  manner, 
dupbcation  of  effort  and  the  review 
penods  for  the  separate  statements  can 
be  minimized.  This  process  clearly 
requires  a  cloae  working  relationship 
with  the  appropriate  State  personnel. 

}  1940.329    Coramtntmo  on  other 
Agenc*—'  EIS's. 

[a]  StMie  Directors  are  aulhunzed  to 
comment  directly  on  EIS's  prepared  by 
other  Federal  agencies.  In  so  doing, 
comments  should  be  as  specific  us 


possible.  Any  recommendations  for  the 
development  of  additional  information 
or  analyses  should  indicate  why  Ihere  is 
a  need  for  the  maienal. 

(b)  Comments  should  conci^ntrate  un 
those  mattom  of  primary  importance  to 
FmHA  and  on  areas  of  Agency 
expertise,  snch  as  rural  planning  and 
development.  Any  potential  conflicts 
with  FmHA  programs,  plans,  or  actions 
should  he  cleariy  identified.  Special 
allention  should  be  given  to  the 
relationship  of  the  alternatives  under 
study  lo  the  State  Office's  natural 
resource  management  guide  and  the 
objectives  of  the  Department's  land  use 
regulation  (Exhibit  A  of  this  subpart). 
Copies  of  comments  addressing  land  use 
questions  will  be  provided  to  the 
appropriate  chairman  of  the  USDA 
State-level  committee  dealing  with  land 
use  matters 

(c|  Whenever  a  State  Director  has 
serious  concerns  over  the  acceptabihty 
of  the  anticipated  environmental 
impacts,  the  Slate  Director  will  notify 
the  Administrator. 

S  1940.330    Monttortng. 

{a1  FmHA  sl;iff  who  normally  have 
responsibility  for  the  poslapproval 
in.tppction  and  monltnnng  of  approved 
projects  will  ensure  that  those  measures 
which  were  identified  in  the  prcapproval 
stage  and  required  to  be  undertaken  in 
order  to  reduce  adverse  en\ironmental 
impacts  are  effectively  implemented. 

(b)  This  staff,  as  Identified  in 
paragraph  [d|  of  this  section,  will  review 
the  action's  approval  documents  and 
consult  with  the  preparer  of  the  action's 
environmental  review  document  prior  to 
making  site  visits  or  requesting  project 
status  reports  in  order  to  determine  if 
Ihere  are  environmental  requirements  to 
be  monitored 

(c}  The  preparer  will  directly  monitor 
actions  containing  difficult  or  complex 
environmental  special  conditions. 

(d)  Before  ceriifying  that  condiliuns 
contained  within  offers  of  financial 
assistance  have  been  fully  met  the 
responsible  monitonng  staff  will  obtain 
the  position  of  the  preparer  for  those 
conditions  developed  as  a  resull  of  the 
environmental  review. 

(p)  Whenever  noncompliance  with 
dn  environmental  special  condition  is        ' 
detected  by  FmH.^  staff,  the  preparer 
and  the  SEC  wiU  he  immediately 
informed.  The  approving  ofTicial  will 
ihen  lake  appropriate  steps,  in 
consultation  with  the  responsible 
program  office,  the  SEC  and  preparer,  lo 
bring  the  action  into  compliance. 
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S  1940.331    Put}4lc  tnvoNement 

(al  ObfecUve.  The  basic  objective  of 
FmHA's  public  involvement  process  is 
threefold.  It  is  to  ensure  that  mteresled 
citizens  can  readily  obtain  knowledge  of 
the  environmental  review  status  of 
FmHA's  funding  applications,  have  the 
opportunity  lo  input  into  this  re\iew 
process  before  decisions  are  made,  and 
have  access  lo  the  environmental 
documents  supporting  FmHA  decisions. 
(bl  Public  notice  requirements.  |1)  For 
projects  that  undergo  the  preparation  of 
an  environmental  impact  statement,  the 
first  element  of  formal  public 
participation  in  the  EIS  process  involves 
the  publication  of  the  noiice  of  intent  lo 
prepare  an  EIS.  'The  content  of  the 
notice  of  intent  and  its  publication  by 
FmHA  in  the  Federal  Re^ster  are 
explained  m  \  1940.320  of  this  subpart 
With  respect  lo  notification  wiihm  the 
project  area,  the  applicant  will  be 
requested  to  publish  a  copy  of  the  notice 
of  intent  and  the  date  of  the  scoping 
meeting  m  the  newspaper  of  general 
circulation  in  the  vicinity  of  the 
proposed  action  and  in  any  Ux:al  or 
community-oriented  newspapers  within 
the  proposed  action's  area  of 
environmental  impact  The  notice  will 
be  published  in  easily  readable  type  in 
the  nonlegal  section  of  the 
newspaperfs)  It  will  also  be  bilingual  if 
the  affected  area  is  largely  non-English 
speaking  or  bilingual  Individual  copies 
of  the  notice  will  be  senl  by  the 
applicant  lo  the  appropnale  regional 
EPA  office,  any  Slate  and  regional 
review  agenues  established  under 
E^tetutive  Order  12372;  the  Slate 
Historic  Preservation  Officer  local  radio 
Rlfitions  and  other  news  media;  any 
State  or  Federal  agencies  planning  to 
prijvide  financial  assistance  to  this  or 
related  actions  or  required  to  review 
permit  applications  for  this  action,  any 
potentially  affected  Indian  Tribe;  any 
individuals,  groups,  local  State,  and 
Federal  agencies  known  to  be  interesled 
m  the  pro)ect;  affected  property  owners: 
and  to  any  other  parties  that  FmHA  has 
identified  to  be  so  notified.  It  will  also 
he  posted  at  a  readable  location  on  the 
project  site.  The  applicant  %vill  provide 
FmHA  with  a  copy  of  the  notice  as  II 
appeared  in  the  newspaperls).  the 
dale[s)  publLshed.  and  a  list  of  all 
parties  receiving  an  mdividual  notice 
Pubticaiion  and  individual  transmittal  of 
the  notice  for  the  scoping  meeting  will 
be  accomplished  at  least  14  days  prior 
to  the  date  of  the  meelmg. 

{2|  Coincident  with  the  distribution  of 
either  a  draft  or  final  EIS.  a  notice  of  the 
tjtatement's  availability  will  be 
published  withm  the  project  area  in  the 
same  manner  as  a  notice  of  intent  to 


prepare  an  EIS.  FmHA  will  request  EPA 
to  publish  in  the  Federal  Register  a 

notice  of  the  statement  s  availability  in 
accordance  with  EPA's  requirements 
and  pursuant  to  5  1506.10  of  the  CEQ 
regulations. 

(3|  For  Class  11  actions  that  are 
determined  not  to  have  a  significant 
environmental  impact,  the  Agency  will 
require  the  applicant  to  publish  a 
notification  of  this  determination  T^iis 
notice  will  be  published  in  the  same 
maimer  as  a  notice  of  inlenl  to  prepare 
on  EIS  but  wnll  appear  for  at  least  3 
consecutive  days  if  published  in  a  daily 
newspaper  or  otherwise  in  two 
consecutive  publicdiions.  individual 
copies  will  be  sent  lo  the  same  parties 
that  are  required  to  be  sent  a  notice  of 
intent  as  specified  in  paragraph  IblUl  of 
this  section,  wtih  the  exception  of  local 
radio  stations  and  other  news  media. 
Also,  there  is  no  requirement  to  post  this 
notice  on  the  project  site.  The  apphcant 
will  provide  FmHA  with  a  copy  of  this 
notice,  the  dates  the  notice  was 
published,  and  a  list  of  all  parties 
receiving  an  individual  notice.  This 
notification  procedure  does  not  apply  to 
actions  reviewed  solely  on  the  basis  of  a 
Class  I  assessment 

(4)  The  public  notice  procedures  for 
actions  that  will  affect  fluodplains. 
wetlands,  imporlant  farmlands,  prime 
rangelands  or  prime  forest  lands  are 
contained  in  Exhibit  C  of  this  subpart 
These  procedures  apply  to  actions  thai 
require  either  an  EJS.  Class  11 
assessment  or  Class  I  assessment 
However,  whenever  an  action  normally 
clas8i6ed  as  a  categorical  exclusion 
requires  a  Class  I  assessment  because  of 
the  potential  impact  to  one  of  these 
important  land  resources,  no  public 
notice  procedures  apply  in  the  course  of 
completing  the  Class  1  assessment 
When  applicable  to  en  action,  as 
specified  in  Exhibit  C  of  this  subpart 
these  public  notice  procedures  can 
apply  at  two  distinct  stages.  The  first 
stage,  a  preliminar>'  notice,  applies  to 
any  of  the  five  important  land  resources. 
The  second  stage,  a  final  notice,  is 
followed  by  a  fifteen-day  public  review 
period  and  applies  only  to  actions  that 
will  impact  floodplains  or  wetlands.  For 
Class  II  actions,  this  final  notice 
procedure  must  be  combined  with  any 
applicable  finding!  of  no  siftrtificant 
environmental  impact  which  is 
described  in  paragraph  |bl|3|  of  this 
section.  Individual  copies  of  the 
preliminary  and  final  notices  will  he 
sent  to  the  same  parties  that  are 
required  to  be  senl  a  notice  of  fmding  of 
no  significant  impact  as  specified  in 
paragraph  (b)[3]  of  this  section,  with  the 
following  exception.  Whenever  property 


owners  affected  by  proposed  mitigation 
measures,  such  as  proposed  hook-up 
restrictions  on  portions  of  water  or 
sewer  lines  thai  will  traverse 
flcKxlplains,  are  advised  of  these 
proposed  measures  in  a  preliminary 
notice,  these  property  owners  need  not 
be  sent  copies  of  the  final  noUce  as  long 
as  the  mitigation  measures  in  the  final 
notice  are  unchanged  from  the 
preliminary  notice  and  no  property 
owners  raised  objections  or  concerns 
over  the  mitigation  measures. 

(51  The  public  notice  requirements 
associated  with  holding  a  public 
information  meeting  are  specified  in 
paragraph  (c)  of  this  section. 

(c)  Public  information  meetines.  (ll 
Public  information  meetmps  wilt  be  held 
for  an  action  undergoing  an  EIS  as 
specified  in  {  1940  320  of  this  subpuri 
As  part  of  the  EIS  process,  a  public 
information  meeting  will  be  held  near 
the  project  site  to  discuss  and  receive 
comments  on  the  draft  EIS.  It  will  be 
scheduled  no  sooner  than  15  days  after 
the  release  of  the  draft  EIS-  It  wnll  be 
announced  in  the  same  manner  as  the 
scoping  meeting,  and  the  list  of  parties 
receiving  an  individual  notification  will 
also  be  developed  in  the  same  manner. 
The  meeting  will  be  chaired  by  the  Stale 
Director  or  a  designee  and  will  be  fully 
recorded  so  that  a  transcript  can  be 
produced.  The  applicant  will  be 
requested  to  assist  in  obtaining  a  facility 
fur  holding  the  meeting.  To  the  extent 
possible,  this  meelmg  will  be  combined 
with  public  meetmgs  required  by  other 
involved  agencies. 

(2)  Whenever  a  public  information 
meeting  is  held  as  part  of  the  completion 
of  an  en\ironmental  assessment  it  will 
be  scheduled,  announced  and  held  in 
{generally  the  same  manner  as  a  public 
mformdtion  meeting  for  an  EIS. 
However,  a  nunimum  of  7  days  advance 
notice  of  the  meeting  is  sufficient,  and  a 
transcript  of  the  meeting  will  not  be 
required.  Rather  a  summary  of  the 
meeting  to  include  the  major  issues 
raised  will  be  prepared  by  the  FmHA 
official  who  chaired  the  meeting. 

(d)  Distnbution  of  environ meutaJ 
documents.  FmHA  officials  will 
promptly  provide  to  interested  parties, 
upon  request,  copies  of  environmental 
documents,  including  environmental 
assessments,  draft  and  fmal 
environmental  impact  statements,  and 
records  of  decision,  Interested  parties 
can  request  these  materials  from  the 
appropriate  State  Director  or  approval 
official  for  project  activities  and  from 
the  Administrator  on  other  activities 
subject  to  envlrorunenlal  review. 
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§  1940.332     Emergencies. 

[a\  Action  Requiring  EIS-  When  an 
emergency  circumstance  makes  it 
neces.sary  to  take  an  action  with 
siKnificant  environmental  impact 
without  observing  the  provisions  of  (his 
subpart  or  the  CEQ  regiilations,  the 
Administrator  will  consult  with  CEQ 
about  alternative  arrangements  before 
the  propospd  action  is  taken,  ll  must  be 
recognized  that  CEQ's  regulations  Umil 
Sdch  arransemi^nts  to  actions  necessary 
to  control  the  Immediate  impacts  of  the 
emergency  Other  actions  remain 
subject  to  N"EPA  review.  For  purposes  of 
this  subpart,  an  emergency  circumstance 
is  defined  as  one  involving  an 
immediate  or  imminent  danger  to  public 
health  or  safety. 

(b)  Acv.on  Sot  Requiring  EIS.  When 
an  emergency  circumstance  makes  it 
necessary  to  take  an  action  with 
apparent  nonsignificant  environmental 
impact  without  observing  the  provisions 
of  this  subpart  or  the  CEQ  regulations, 
the  Administrator  will  be  so  notified. 
The  Administrator  reserves  the 
authority  to  waive  or  amend  all 
procedural  aspects  of  this  subpart 
relating  to  the  preparation  of 
environmental  assessments  including 
but  not  limited  to  the  applicant's 
submission  of  Form  FmliA  1940-20. 
public  notice  requirements  and/or  their 
associated  comment  penods.  the  timing 
of  the  assessment  process,  and  the 
content  of  environmental  review 
documents.  Alternative  arrangements 
will  be  established  on  a  case  by  case 
basis  taking  into  account  the  nature  of 
the  emergency  and  the  time  reasonably 
available  to  respond  to  it.  These 
alternative  arrangements  will,  to  the 
extent  possible,  attempt  to  achieve  the 
substantive  requirements  of  this  subpart 
such  as  avoiding  impacts  to  important 
land  resources,  when  practicable,  and 
minimizing  potential  adverse 
environmental  impacts.  In  all  cases,  the 
environmental  findings  and 
determinations  required  for  Class  I  and 
Class  U  assessments  must  be  executed 
by  the  appropriate  FmHA  officials  prior 
to  approval  of  the  action  and  be  based 
upon  the  best  information  available 
under  the  circumstances  and  the 
prescribed  alternative  arrangements. 
(Refer  to  paragraph  (a)  of  this  section 
should  the  approval  official  for  the 
action  determine  that  an  EJS  hs 
necessary.)  Additionally,  all  applicable 
consultation  and  coordination 
procedures  required  by  law  or 
regulation  will  be  initiated  with  the 
appropriate  Federal  or  State  agency(B). 
Such  procedures  will  be  accomplished 
in  the  most  expeditious  manner  possible 
and  modified  to  the  extent  necessary 


and  mutually  agreeable  between  FmHA 
and  the  affected  agency(s).  The 
provisions  of  this  paragraph  are  limited 
to  the  same  emergency  circumstances 
and  scope  of  action  as  specified  in 
paragraph  (a)  of  this  section 

$  1940.333    Applicability  to  ptanning 
assistance. 

The  award  of  FmHA  funds  for  the 
purpose  of  providing  technical 
assistance  or  planning  assistance  will 
not  be  subject  to  any  environmental 
review.  However,  applicants  will  be 
expected  to  consider  in  the  development 
of  their  plans  and  to  generally  document 
within  their  plans: 

(a)  The  exi.sting  environmental  quality 
and  the  imporiani  environmental  factors 
within  the  pianning  area,  and 

(b)  The  potential  environmental 
impacts  on  the  planning  area  of  the  plan 
as  well  as  the  alternative  planning 
strategies  that  were  reviewed. 

%  1940.334     Direct  partlclpatton  of  Stale 
Agencies  In  the  preparation  of  FmHA  EISs. 

FraH,^  may  be  assisted  by  a  State 
Agency  in  the  preparation  of  an  EIS 
subject  to  the  conditions  indicated 
below.  At  no  time,  however,  is  FmHA 
relieved  of  Its  responsibilities  for  the 
scope,  objectivity,  and  content  of  the 
entire  statement  of  any  other 
responsibility  under  NEPA. 

(a)  The  FmliA  applicant  for  financial 
assistance  is  a  State  Agency  having 
statewide  jurisdiction  and  responsibility 
for  the  proposed  action; 

fb)  FmHA  furnishes  guidance  to  the 
State  Agency  as  to  the  scope  and 
content  of  the  impact  statement  and 
participates  in  the  preparation; 

{c)  FmHA  independently  evaluates  the 
statement  and  rectifies  any  major 
deficiencies  prior  to  its  circulation  by 
the  Agency  as  an  EIS; 

(d)  FmHA  provides,  early  in  the 
planning  stages  of  the  project. 
notification  to  and  solicits  the  views  of 
any  land  management  entity  (State  or 
Federal  Agency  responsible  for  the 
management  or  control  of  public  lands) 
concerning  any  portion  of  the  project 
and  its  alternatives  which  may  have 
significant  impacts  upon  such  land 
management  entities;  and 

(e)  If  there  is  any  disagreement  on  the 
impacts  addressed  by  the  review 
process  outlined  in  paragraph  (d)  of  thts 
section.  FmHA  prepares  a  written 
assessment  of  these  impacts  and  the 
views  of  the  land  management  entities 
for  incorporation  Into  the  draft  impact 
statement. 


;  1940.335     Environmental  review  of  FmHA 
proposals  for  legislation. 

(dl  As  stated  m  S  1940.312(d)(4)  of  this 
subpart,  all  FmHA  proposals  for 
legislation  will  receive  an  environmental 
assessment  The  definition  of  such  a 
proposal  is  contained  in  \  l.'iOfl.l?  of  the 
CEQ  regulations. 

(b)  The  environmental  assessment 
and,  when  necessary,  the  EIS  will  be 
prepared  by  the  responsible  Agency 
staff  that  is  developing  the  legislation. 

(c)  If  an  EIS  is  required,  it  will  be 
prepared  according  to  the  requirements 
of  5  1506.8  of  the  CEQ  Regulations. 

;  1940.336    Contracting  for  professional 
services. 

(a)  Assistance  from  outside  experts 
and  professionals  can  be  secured  for  the 
purpose  of  completing  EIS,  assessments, 
or  portions  of  them.  Such  assistance  will 
be  secured  according  to  the  Federal  and 
Agriculture  Procurement  Regulations 
contained  in  Chapters  1  and  4  of  Title  48 
of  the  Code  of  Federal  Regulations, 

{b|  The  contractor  will  be  selected  by 
FmHA  in  consultation  with  any 
cooperating  agencies.  In  order  to  avoid 
any  conflict  of  interest,  contractors 
competmg  for  the  work  will  be  required 
to  execute  a  disclosure  statement 
specifying  that  they  have  no  financial  or 
other  interest  m  the  outcome  of  the 
project- 

(c|  The  Administrator  will  provide  the 
State  Director  with  a  proposed  scope  of 
work  for  use  in  securing  such 
professional  services. 

(d)  Applicants  will  not  be  required  to 
pay  the  costs  of  these  professional 
services. 

§  1940.337-§  1940.349    (Reserved! 

;  1940.350    Office  of  Management  and 
Budget  (0MB)  control  number. 

The  collection  of  information 
requirements  in  this  regulation  has  been 
approved  by  the  Office  of  Management 
and  Budget  and  has  been  assigned  0MB 
control  number  0S75-0094. 

3.  Exhibit  C  is  revised  to  read  as 
follows: 

Exhibit  C — Implementation  Procedures 
for  the  Farmland  Protection  Policy  Act; 
Executive  Order  119SB.  Floodplain 
Management:  Executive  Order  11990, 
Protection  of  Wetlands;  and 
Departmental  Regulation  9500-3,  Land 
L'se  Policy 

1.  Backjirounii  The  Subtilie  I  of  ihc 
Agriculture  and  Food  Act  of  ItWl.  Pub.  t,  97- 
98.  created  the  Farmland  Proiection  Policy 
Acl-  The  Ad  requirps  the  consideration  of 
altemjitivea  when  an  applicant's  proposal 
would  result  in  the  conversion  of  impoiionl 
farmland  to  nonagriculturnl  uxes.  The  Act 
aUo  requires  that  Federal  programs,  lo  the 
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exteoi  pracUcable,  be  compaTibiv  witb  State. 
local  govemmenl.  and  pnvate  programs  and 

pohciei  to  protect  f&rmland.  The  Soil 
ConservaUof]  Service  (SCS^.  as  requued  by 
the  Act.  hht,  promulgtiti'd  implemetilaUon 
procedures  fur  the  Acl  al  7  CKR  Pari  658 
which  are  hereafter  referred  lo  as  the  SCS 
rule.  This  rule  applies  tn  all  fedentl  agencies. 
The  Departmi^ntdl  Rejiulation  9500-3.  Land 
llw*  Policy  tthe  Departmental  RegulationJ. 
also  r^qtitrpfl  the  conBideration  of 
allpmfltivpii  but  is  murh  broader  than  the  Act 
in  that  It  addresses  the  conversion  of  land 
resources  other  than  farmland.  The 
Departmental  Regutfllion  ts  included  as 
F-\hit*H  A  to  this  subpart  and  affects  only 
I'SD.A  a^iencies-  Kor  additional  requirements 
thai  apply  lo  some  Fanner  Program  loans  and 
giiHrantees  and  loans  to  an  Indian  Tnbe  or 
Tribal  Corporation  and  that  aiver  the 
cooservatJoD  of  wetland!^  and  highly  erodtble 
land,  see  ExhibH  M  of  this  subpart. 

2.  iinplfmc:\U}hon.  Each  proposed  tease  or 
disposal  of  real  properly  by  FmHA  and 
application  for  fmancial  (fsaisidnce  of 
subdivision  approvHl  will  t>e  reviewed  lo 
determine  if  it  would  result  in  the  conversion 
of  a  land  resource  addressed  m  the  Act. 
Executive  Orders,  or  Departmental 
Regulation  and  as  further  specified  ttclow. 
Those  acbuns  that  are  deiermmed  to  result  in 
the  lease,  dJfiposal  or  fmaDCing  of  an  existing 
farm,  residential,  commercial  or  industrial 
property  with  no  reasonably  foreaeeable 
change  in  land  use  and  those  actkins  that 
solely  involve  the  renovation  of  existing 
structures  or  facilities  would  require  no 
further  review.*  Since  these  actions  have  no 
potential  to  convert  land  uses,  this  finding 
would  simply  be  made  by  the  preparer  in 
completing  the  environmental  assessment  for 
the  action  Also,  actions  that  convert 
impcirtani  farmland  through  the  construction 
of  on-farm  structures  necessary  for  farm 
operations  are  exempt  from  the  farmland 
protection  provisions  of  this  Exhibit  For 
other  acbons.  the  following  implementation 
steps  roust  be  taken: 

a.  Determine  whether  impDrtani  land 
resources  are  invnlved.  The  Art  ctjmes  into 
play  whenever  there  is  a  potf  ntiai  to  affect 
importani  fanniand.  The  Dpp.irtmentsl 
Regulation  covers  important  fwrmiand  as  well 
as  the  f&llowins  land  resources;  pnme  forest 
land,  pnme  r;iri^e!and.  wetlands  and 
floodplains  Hereafter,  these  iand  resources 
are  referred  tci  collectively  as  important  land 
resources.  Definitions  for  these  land 
resources  are  conlamed  in  the  Appendix  lo 
the  Uepartm^ntiil  Regulation.  The  SCS  rule 
also  defines  important  farmland  for  purpose* 
of  the  Act.  Since  the  SCS  s  definition  of  pnme 
farmland  differ*  from  the  Departmental 
Regulation's  definilion.  both  defmitions  must 
be  used  and  if  either  or  h*)\h  apply,  the 
provisions  of  this  Exhibit  must  be 
implemented.  It  is  important  to  note  the 
definition  of  important  farmUnd  in  both  the 
SCS  rule  and  the  Departmental  Regulation 
because  it  includes  not  only  pnme  and 
unique  farmland  but  additional  fannlaod  that 
has  been  dest^natad  by  a  unit  of  State  or 


'  Sec  sptcul  procedures  In  item  9  of  this  txhkhit 
l!  the  extsliiig  •tructufc  or  resl  prafwrn  is  Iocs  led  m 
»  noodpUUi  or  weiUn<i 


local  government  to  be  of  statewide  or  local 
importance  and  such  designation  has  be«m 
concnrred  m  by  the  Secretary  acting  through 
SCS.  In  completing  the  envirorunenul 
assessment  or  Form  FmHA  1940-22. 
"Environmental  ChecWlist  For  Categorical 
Exclusions.'  the  preparer  must  determine  if 
the  project  is  either  located  in  or  will  affect 
one  or  more  of  Ihf^  land  resources  covered  by 
the  SCS  rule  or  the  DepartTEienla)  Regutauon. 
Methods  for  determining  the  location  of 
important  Und  rt-^oiirct^s  on  a  pro)t>ci-by- 
projecl  basis  are  discuased  immediately 
below.  As  reflected  several  times  m  this 
discussion.  SCS  personnel  can  be  of  great 
assistance  in  making  agnculiural  land  and 
natural  resource  evaijjtion.  particularly 
when  there  is  no  rtradily  available 
documenlaiion  of  Lmportant  land  resources 
Within  the  proiect  s  area  of  environmental 
impact.  It  should  be  remembered  that  FmHA 
xmi  SCS  have  executed  a  Memoramlum  of 
Understanding  in  order  to  faalitate  sile 
review  assistance.  (See  FmHA  Instruction 
2000-D.  Exhibit  A.  available  in  an>  fw.H.\ 
office.) 

(1)  Important  Farmland.  Pr:n:f:  Forest  Land 
Prime  Range/and — TTie  preparer  of  the 
environmental  review  document  will  review 
availdble  SCS  importani  farmland  maps  lo 
determine  if  the  general  area  within  which 
the  protect  is  located  contains  important 
farmland.  Because  of  the  large  scale  of  the 
important  farmland  maps  the  maps  should 
be  used  for  genera!  review  purposes  only  and 
not  lo  determine  tf  sites  of  40  acres  or  less 
contain  importani  farrr.land  Ifthegenerul 
area  contains  important  farmiand  or  if  no 
important  farmland  map  exists  for  the  project 
area,  the  preparer  of  the  environmental 
review  will  request  SCS's  opinion  on  the 
presence  of  important  farmland  by 
completing  Form  AD-1006.  Tarmland 
Conversion  Impart  Rating  '^  according  to  its 
instrucnons.  and  transmuting  ii  to  the  SCS 
local  field  office  having  (unsdiciion  over  the 
project  area.  This  requesi  will  also  indicate 
that  SCS's  opinion  is  needed  regarding  the 
application  to  the  proferl  site  of  both 
defimlions  of  pnrDe  fdrmldnd,  the  one 
contained  within  its  rule  and  the  one 
contained  within  the  Departmental 
Regulation.  SCS's  opinion  is  controlling  witb 
respect  lo  the  former  definition  and  advisory 
with  respect  to  the  latter.  No  request  need  be 
sent  to  SCS  for  an  action  meeting  one  of  the 
exempbons  contained  m  item  number  2  of 
this  exhibit 

12)  Fioodpicin — Bevjpw  the  most  current 
Flood  Uutirance  Rale  Map  or  Flood  Insurance 
Study  issued  for  the  protect  area  by  the 
Federal  Emergency  Management 
Administration  iFI-J^<A|.  Information  on  the 
moat  current  map  available  or  how  to  obtam 
a  map  free  of  charge  is  availiible  by  calling 
FFJ^A's  toll  fr«e  number  a00-6a»-462a  When 
more  specific  informanon  is  ceeded  on  the 
location  of  a  floodpiasn.  fur  example,  the 
project  site  m<iy  be  near  the  t>oundary  of  a 
floodplain:  or  for  assistance  in  analyzing 
floodplain  impacts,  it  is  often  helpful  lo 
contact  FEMA  s  regional  oflice  staff.  Exhibit  1 
of  this  subpart  contains  a  listing  of  these 
regional  offices  and  tTie  appropriate 
telephone  ntonbers. 

tf  a  FEMA  Ooodploin  map  has  not  been 
prepared  for  a  project  area,  detailed 


assistance  is  normally  available  from  the 
fnllow-ing  agenaes  The  US.  Fish  and 
Wildlife  Service  (FWSl  SCS.  Corps  of 
Engineers.  U-S.  Geological  Survey  lUSGS).  or 
appropnale  regional  or  Sisle  agencies 
established  for  flood  prevention  purposes 

(3)  WeUaniis — FWS  is  presently  preparing 
wetland  maps  for  the  nation  Each  FWS 
regional  office  has  e  staff  member  called  a 
Wetland  Coordinator  These  indmduals  c^n 
provide  updated  information  concerning  th.e 
status  of  wetland  mapping  by  FWS  and 
information  on  Slate  and  local  wetland 
surveys-  Exhibit  K  of  this  subpart  contains  a 
listing  of  Wetland  Coordinators  arranged  by 
FWS  regional  office  and  geographical  area  of 
jurisdiction  If  the  propo&ed  proiect  area  has 
not  been  inventoried,  information  can  be 
obtained  by  using  topngraphic  and  soits  mups 
or  aerial  photographs  State-specific  lists  of 
wetland  soils  and  wetland  vegetation  are 
also  available  from  the  FWS  Regional 
Wetland  coordinators.  A  site  visit  can 
disclose  evidence  of  vegetation  typically 
associated  with  vvetland  areas.  AIm.  the 
assistance  of  FWS  field  staff  in  reviewing  the 
site  can  often  be  the  most  effecrrve  me.sns 
Because  of  the  unique  wetland  definition 
used  in  Exhibit  M  of  this  subpart.  SCS 
wetland  delermmations  are  required  for 
implementing  the  wetland  conservation 
requirements  of  that  Exhibit, 
b  Findings 

111  Scope — Although  mformation  on  the 
location  and  the  classification  of  important 
land  resources  should  be  gathered  from 
epprtipriate  expert  sources,  as  well  as  their 
views  on  possible  ways  to  avoid  or  reduce 
the  adverse  effects  of  a  proposed  conver^ior.. 
it  must  be  remembered  that  it  i»  FmHA  s 
rt.s pons ib ill ty  to  weigh  and  tudge  the 
feaisibility  of  alternatives  and  to  determine 
whether  any  proposed  land  use  change  is  in 
accordance  with  the  implementation 
requirements  of  the  Art  and  the 
Departmental  Regulahon.  Consequently,  after 
reviewing  as  necessary',  thp  project  site, 
applicable  land  classification  d^ta  or  t>ie 
results  of  consultations  with,  appropnate 
expert  agenices.  the  FmHA  preparer  rousi 
detfTmme.  as  the  second  implementalion 
sifp,  whether  the  applicant's  proposal: 

(a]  Is  compatible  with  Slate,  unit  or  local 
government,  and  pnvate  programs  and 
policies  lo  protect  farmJand:  and 

(b)  Either  will  have  no  effect  on  important 
land  resources;  or 

(cj  If  there  will  be  a  direct  or  indirect 
conversion  of  such  a  resource,  (i|  whether 
practicable  alternatives  exist  to  avoid  the 
conversion;  and 

(ijl  U  there  are  no  aliemaiives.  whether 
there  are  practicable  measures  to  reduce  ti'.e 
amount  of  the  conversion- 

(2)  Determinouon  of\'o  Effeci~U  the 
preparer  determines  that  there  is  no  polentitil 
for  conversion  axKi  that  the  proposal  is 
cnmpaiible.  this  determination  must  be  so 
documented  in  the  envirxmmenial  assesBrr.cni 
for  a  Class  U  action  or  the  appropriate 
cumphance  blocks  checked  in  the  Class  t 
assessment  or  Checklist  for  Categorical 
Exclusions  based  on  whichever  document  is 
applicable  to  the  action  being  reviewed. 
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(3]  Determ/naljon  ofE^PCt  or 
Incompatibility — Whenever  the  preparer 
defermmes  thai  an  applicanf  8  proposal  may 
result  in  the  diret;!  or  mdirert  c<)nver5:on  of 
an  important  land  resource  or  may  be 
incompatible  w.th  Slate,  unit  of  lor-rtl 
Bovemment,  orpnvale  programs  and  pulmies 
to  pro'ect  farrr.land.  the  fuMowmx  furlh»?r 
steps  must  be  tdken 

(HI  Sf'-ircfi  for  Practicable  Aitf>rr.,!t:v(!!i ' — In 
cor.suitdtion  with  the  applicant  and  the 
interested  public,  the  preparer  will  carefully 
analyze  the  availability  of  practicable 
s'.temdtivea  that  avoid  the  conversion  or 
incompatibility  Possible  alternatives  include; 

III  The  selection  of  an  alternative  sile; 

[ill  The  selection  of  an  ahemabve  means  to 
meet  the  appl;cani's  ob|ectJves;  or 

liiij  The  denial  of  the  application,  i  o.,  the 
no-aclion  alternative. 

When  the  resource  that  may  be  converted 
is  important  farmland,  the  preparer  will 
foUow  the  Land  Evaluation  and  Site 
Assessment  ILESAI  point  system  contained 
withm  the  SCS  rule  in  order  to  evaluate  the 
feasibility  of  alternatives.  When  the  proposed 
site  receives  a  total  score  of  less  than  160 
points,  no  additional  sites  need  to  be 
evaluated.  Rather  than  use  the  SCS  LESA 
point  system,  the  Stale  Director  has  the 
authonty  to  use  Stale  or  local  LESA  systems 
that  have  been  approved  by  the  govemmii 
body  of  such  i-insdiclion  and  the  SCS  sttite 
conservalionist.  After  this  authonty  is 
exercised,  it  must  be  used  for  ail  applicable 
FmilA  actions  wiihin  the  turisdlction  of  that 
approved  LESA  system. 

(bl  In'orm  L^e  Public — The  Department 
Regulation  requires  us  in  s^Ttion  6. 
Responsibilities,  to  notify  the  affected 
landholders  at  the  earliest  lime  practicable  of 
the  proposed  action  and  to  provide  them  an 
opportunity  to  review  the  elements  of  the 
action  and  to  comment  on  the  action's 
feasibility  and  aitemativea  to  it.  Thi» 
notification  requirement  only  applies  to  Class 
I  and  Class  11  actions  and  not  to  ca'egoncal 
exclusions  that  lose  their  status  as  an 
exclusion  for  any  of  the  reasons  stated  in 
S  I940.3171e)  of  this  subpart,  The  notification 
will  be  published  and  documented  in  the 
manner  specified  in  (  1940.331  of  this  subpart 
and  will  contain  the  following  information: 

{Ij  A  brief  descnption  of  the  application  or 
proposal  and  its  location; 

(ii)  The  type(s)  and  amount  of  important 
land  resources  to  be  affected; 

(ml  A  statement  that  the  application  or 
proposal  is  available  for  review  at  an  FmHA 
field  office  (specify  the  one  having 
junsdiction  over  the  project  area),  and 

liv)  A  statement  that  any  person  interested 
in  commenting  on  the  application  or 
proposal's  feasibility  and  alternatives  to  it 
may  do  so  by  providing  such  comments  to 
FmHA  within  30  days  following  the  date  of 
publication.  (Specify  the  FmHA  office 
processing  the  application  or  proposal  fur 
receipt  of  comments  ) 

Further  consideration  of  the  appiication  or 
proposal  must  be  delayed  until  expiration  of 


'  When  the  action  invulves  'he  disposal  of  rvai 
property  determined  not  suitable  for  disposition  to 
persona  ehijible  for  FraHA's  financial  assiBlance 
programs,  the  -onsiO^ralion  of  altemattvea  is 
iimiled  lo  those  that  would  result  ui  the  beat  price. 


the  public  comment  period  Consequently, 
publication  ot  the  notice  as  early  as  possible 
in  the  review  process  tt  both  in  the  public's 
and  the  applicant  s  intereat.  Any  comments 
received  must  be  considered  and  addressed 
in  the  subsequent  Agency  analysis  of 
alternatives  and  rtuligation  measures,  ll 
should  be  understood  that  scheduling  a 
public  information  meeting  is  not  required  but 
may  be  helpful  based  on  (he  number  of 
comments  received  and  types  of  issues 
raised. 

(c)  Determine  Whether  Practicable 
Alternative  Exists — (i)  Altemabve  exists — If 
the  preparer  concludes  that  a  practicable 
alternative  exists,  the  preparer  will  complete 
step  2b(3](e)[li}  of  this  exhibit  and  transmit 
the  assessment  for  the  approving  official's 
review  In  the  manner  specified  in  \  1940J16 
of  this  subpart.  If  the  findings  of  this  review 
are  similar  to  the  preparer's  recommendation, 
FmHA  will  inform  the  applicant  of  such 
Hndtngs  and  processing  of  the  application 
wil!  be  discontinued.  Should  the  applicant 
still  desire  to  pursue  the  proposal,  the 
applicant  is  curlainly  free  lo  do  so  bul  not 
with  the  furthwr  assistance  of  Fm>lA-  Should 
the  applicant  be  mleresled  in  amending  tbe 
application  to  reflect  the  results  of  the 
alternative  analysis,  the  preparer  will  work 
closely  with  the  applicant  to  this  end.  Upon 
receipt  of  the  amended  application,  the 
preparer  must  reinstituie  this  implementation 
process  at  that  point  which  avoids  the 
duplication  of  analysis  and  data  collection 
undertaken  in  the  original  review  process. 

If  the  results  of  the  approving  offictalla) 
review  differs  from  the  preparer's 
recommendations,  the  former  will  ensure  that 
the  findings  are  appropriately  documented  In 
step  2b(3)(e)(iil  of  this  exhibit  and  any 
remaining  cunsiderahon  given  to  mitigation 
measures,  step  2b(3)[d|  of  this  exhibit. 

(ll)  No  Practicable  .Mtemalive  Exists— On 
the  other  hand,  if  the  preparer  concludes  that 
there  is  no  practicable  alternative  to  the 
conversion,  the  preparer  must  then  continue 
with  step  2b(31{d)  of  this  exhibit,  immediately 
below. 

(d)  Search  for  Mitigation  Measures — Once 
the  preparer  determines  thai  there  is  no 
practicable  alternative  to  avoiding  the 
conversion  or  incompatibility,  including  the 
no-action  alternative,  all  practicable 
measures  for  reducing  the  direct  and  indirect 
amount  of  the  conversion  must  be  included  in 
the  application  Some  examples  ofmitigation 
measures  would  include  reducing  the  size  of 
the  project  which  thereby  reduces  the  amount 
of  the  important  land  resource  to  be 
converted  This  is  a  particularly  effective 
mitigation  measure  when  the  resource  Is 
present  in  a  small  area,  as  is  often  the  case 
with  wetlands  or  floodplalns.  A 
corresponding  method  of  mitigation  would  be 
to  maintain  the  project  size  or  number  of 
units  but  decrease  the  amount  of  land 
affected  by  increasing  the  density  of  use. 
Finally.  mitiii(ation  can  go  as  far  as  the 
selection  of  an  alternative  site  For  example, 
in  a  housing  market  area  composed  almost 
entirely  of  important  farmland,  any  new 
prop{)sed  subdivision  sue  would  result  in 
conversion.  However,  a  proposed  site  withm 
or  contiguous  to  an  existing  cominunity  has 
much  less  conversion  potential.  especiaUy 


indirect  potential,  than  a  site  a  mile  or  two 
from  the  communily-  llie  LESA  system  can 
also  be  used  to  identify  mitigation  measures 
when  the  conversion  of  important  farmland 
cannot  be  avoided. 

(e)  Document  Findings — Upon  completion 
of  the  above  steps,  a  written  summary  of  the 
steps  taken  and  the  reasons  for  the 
recommendations  reached  shall  be  included 
in  the  environmental  assessment  along  with 
either  one  of  the  following  recommendations 
as  applicable.  The  following  example 
assumes  that  Important  farmland  is  the 
affected  resource  and  thai  the  inappropriate 
phrase  within  the  brackets  would  be  deleted. 

(i)  The  application  would  result  in  the 
direct  or  indirect  conversion  of  important 
farmland  and  (is/is  not|  compatible  with 
Slate,  unit  of  local  government,  or  private 
programs  and  policies  to  protect  farmland.  II 
Is  recommended  that  FmHA  determine, 
based  upon  the  attached  analysis,  that  there 
is  no  practicable  alternative  to  this  and  (hat 
the  appiication  contains  all  practicable 
measures  for  reducing  the  amount  of 
conversion  (or  limiting  the  extent  of  any 
tdentifted  incompatibility.) 

(ii)  The  application  would  result  in  direct  or 
Indirect  conversion  of  important  farmland 
and  (is/is  not)  incompatible  with  Stale,  unit 
of  local  government,  or  pnvaie  programs  and 
policies  to  protect  farmland.  It  is 
recommended  thai  Fmll.^  determine,  based 
upon  the  ottacfaed  analysis,  that  there  ts  a 
practicable  alternative  to  this  action,  and  the 
processing  of  this  application  be 
discontinued. 

(f)  Implement  findings — The  completed 
environmenlol  assessment  and  the  Agency's 
determination  of  compliance  with  the  Act.  the 
Departmental  Regulation  and  Executive 
orders  will  be  processed  and  made  according 
to  1 1940.316  of  this  subpart.  Whenever  this 
determination  is  as  staled  in  step  2b[3)|e)(i] 
above,  the  action  will  be  so  structured  as  lo 
ensure  that  any  recommended  mitigation 
measures  are  accomplished.  See  9  1d40.318(g) 
of  this  subpart.  Whenever  the  determination 
is  as  stated  In  step  Zb|3}|e)(ii)  above,  the 
applicant  shall  be  so  informed  and  processmg 
of  the  application  discontinued.  Any  further 
FmHA  involvement  will  be  as  specified  in 
Item  2b(3)(c)(i)  of  this  exhibit, 

3.  Special  Procedures  and  Considerations 
When  a  Floodplain  or  Wetland  ts  The 
Affected  Resource  Under  Executive  Order 
JJ9B8and  11990.  a.  Scope.  (1)  Geographical 
Area— The  geographical  area  that  must  be 
considered  when  a  floodplain  Is  affected 
varies  with  the  tTp-pe  of  action  under 
consideration.  Normally  the  implementation 
procedures  beginning  in  Item  2a  of  this 
Exhibit  are  required  when  the  action  will 
impact,  directly  or  indirectly,  the  100-year 
floodplain.  However,  when  the  action  is 
determined  by  the  preparer  to  be  a  critical 
action,  the  minimum  Floodplain  of  concern  is 
th?  SOO-year  floodplain.  A  cnttcal  action  is  an 
action  which,  if  located  or  earned  out  within 
a  floodplain.  poses  a  greater  than  normal  risk 
for  flood-caused  loss  of  life  or  property 
Critical  actions  include  but  are  not  limited  to 
acbons  which  create  or  extend  the  useful  life 
of  the  following  facilities: 
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(a)  Those  facilities  which  produce,  ut  ■.  or 
store  highly  volatile,  flammable,  explosive, 
toxic  or  water-reactive  matenals: 

(b)  Schools,  hospitals,  and  nursing  homes 
which  are  likely  lo  contain  occupants  who 
may  not  be  sufficienUy  mobile  to  avoid  the 
loss  of  life  or  injury  during  flood  and  storm 
events; 

fc)  Emergency  operation  centers  or  data 
storage  centers  which  contain  records  or 
services  that  any  become  lost  or  inoperative 
during  flood  and  storm  events:  and 

Id)  Multi-family  housing  facilities  designed 
primarily  (over  50  percent)  for  handicapped 
individuals. 

(2)  Threshold  of  Impact — The  Executive 
ordres  differ  from  the  Act  and  the 
Departmental  Regulation  in  that  the 
Executive  orders'  requirements  apply  not 
only  to  the  conversion  of  ftoodplains  or 
wetlands  bul  to  any  impacts  upon  them. 
Impacts  are  defined  as  changes  in  the  natural 
values  and  functions  of  a  wetland  or 
floodplain.  Therefore,  there  would  be  en 
impact  to  a  floodplain  whenever  either  |a)  the 
action  or  its  related  activities  would  be 
located  within  a  floodplain.  or  fb)  the  action 
through  Its  indirect  impacts  has  the  potential 
to  result  in  development  within  a  floodplain. 
The  only  exception  to  this  statement  is  when 
the  preparer  determines  that  the  locational 
impact  is  minor  to  the  extent  that  the 
floodplain's  or  wetland's  natural  values  and 
functions  are  not  affected. 

b.  Treatment  of  Existing  Structurt^s.  fl) 
Non-FmHA -Owned  Propertiea — Tbe 
Executive  orders  can  apply  to  actions  that 
are  already  located  in  floodplalns  or 
wetlands:  thai  is,  where  the  conversion  has 
already  occurred.  The  implementation 
procedures  beginning  in  item  2a  of  this 
exhibit  roust  be  accomplished  for  any  action 
located  in  a  floodplain  or  wetland  and 
involving  either  (a)  the  purchase  of  an 
existing  structure  or  facility  or  (b)  the 
rtfhabilitation,  renovation,  or  adaptive  reuse 
of  an  existing  structure  or  facility  when  the 
work  to  be  done  amounts  to  a  substantial 
improvement,  A  substantial  improvement 
means  any  repair,  reconstruction,  or 
improvement  of  a  structure  the  cost  of  which 
equals  or  exceeds  50  percent  of  the  market 
value  of  the  structure  either  (a)  before  the 
Improvement  or  repair  is  started,  or  lb)  if  the 
structure  has  been  damaged,  and  is  being 
restored,  before  the  damage  occurred.  The 
term  does  not  include  |a]  any  project  [or 
improvement  of  a  struclure  lo  comply  with 
existing  State  or  local  health  sanitary  or 
safety  code  specifications  which  are  solely 
necessary  to  assure  safe  living  conditions  or 
lb]  any  alteration  of  a  structure  listed  on  the 
National  Register  of  Histonc  Places  or  a  Slate 
Inventory  of  Historic  Places. 

12)  FmHA -Owned  Real  Property— The 
requirement  in  paragraph  3  b  (1)  immediately 
above  also  applies  lo  any  substantial 
improvements  made  to  FmHA-owned  real 
property  with  the  exception  of  the  pubbc 
notice  requirements  of  this  exhibit. 
Irrespective  of  any  improvements,  whenever 
FmHA  real  property  located  in  a  floodplain 
or  wetland  is  proposed  for  lease  or  sale,  the 
official  responsible  for  the  conveyance  must 
determine  if  the  property  can  be  safely  used 
if  not.  the  properiy  should  not  be  sold  or 


leased.  Otherw^ise,  tbe  convi-j  Hncf  must 
specify  those  uses  that  are  restricted  under 
identified  Federal.  State,  and  local 
floodplains  or  wetlands  regulations  as  well 
as  other  appropnate  restrictions,  as 
determined  by  the  FmHA  official  responsible 
for  Lhe  conveyance,  to  the  uses  of  the 
properly  by  liie  leasee  or  purchaser  and  any 
successors,  except  where  prohibited  by  law 
Appropriate  restrictions  will  be  developed  in 
consultation  with  the  US,  Fish  and  Wildlife 
Service  (FWSJ  as  specified  in  the 
Memorandum  of  Understanding  with  FVl'S 
coniamed  in  Subpart  LL  of  Pari  2000  of  this 
chapter.  Applicable  restrictions  will  be 
incorporated  into  quitclaim  deeds  with  the 
consent  and  approval  of  the  Regional 
Attorney,  Office  of  the  General  Counsel. 
Upon  application  by  the  owner  of  any 
property  so  affected  and  upon  determination 
by  the  appropriate  FmHA  official  that  the 
condition  for  which  a  deed  restriction  was 
imposed  no  longer  exists,  the  restriction 
clause  may  be  rt-leased  A  listing  of  any 
restrictiotis  shall  be  included  in  any  notices 
announcing  the  proposed  sale  or  lease  of  the 
property  At  the  time  of  firsi  inquiry, 
prospective  purchasers  must  be  informed  of 
the  property's  location  in  a  floodplain  or 
wetland  and  the  use  restnctions  that  will 
apply.  A  written  notificabon  lo  this  effect 
must  be  provided  to  the  prospective 
purchaser  who  must  acknowledge  the  receipt 
of  the  notice  See  Hem  3  d  of  this  exhibit  and 
Subpart  C  of  Pari  1955  of  this  Chapter  fur 
guidance  on  the  proper  formats  to  be  used 
with  respect  lo  notices  and  deed  restrictions. 
Tlxe  steps  and  analysis  conducted  to  comply 
with  the  requirements  of  this  paragraph  must 
be  documented  in  the  environmental  review 
document  for  the  proposed  lease  or  sale. 

c-  Miiigalian  measures.  |1)  Alternative 
Sites — As  with  the  Act  and  the  Departmental 
Regulation,  the  main  focus  of  the  review 
process  must  be  to  locate  an  alternative  that 
avoids  the  impact  to  a  floodplain  or  wetland. 
When  this  is  not  practicable,  mitigation 
measures  must  be  developed  lo  reduce  the 
impact  which  in  the  case  of  a  floodplain  or 
wetland  can  include  finding  another  site.  i.e., 
a  safer  site.  The  latter  would  be  a  site  at  a 
higher  elevation  within  the  floodplain  and/or 
exposed  to  lower  velocity  noodHows. 

(2)  Nonstructural  Mitipaiion  Measures — 
Mitigation  measures  under  the  Executive 
orders  are  intended  to  serve  the  following 
three  purposes;  reduce  the  risks  to  human 
safety,  reduce  the  possible  damage  to 
structures,  and  reduce  the  disruption  to  the 
natural  values  and  functions  of  floodplains 
and  wetlands.  More  traditional  structural 
measures,  such  as  filling  in  the  floodplain, 
cannot  accomplish  these  three  purposes  and. 
in  fact  conflict  with  the  third  purpose. 
Nonstructural  flood  protection  methods, 
consequently,  must  be  given  priority 
consideration.  These  methods  are  intended  lo 
preserve,  restore,  or  imitate  natural 
hydrologic  conditions  and.  thereby,  eliminate 
or  reduce  the  need  for  structural  allemtion  of 
water  bodies  or  their  associated  floodplains 
and  wetlands.  Such  methods  may  be  either 
physical  or  nianagenal  in  character. 
Nonstructural  flood  protection  methods  ere 
measures  which. 


(a)  Control  the  uses  and  occupancy  of 
floodplains  and  wetlands,  e.g.,  floodplain 
zoning  and  subdivision  regulations; 

(b)  Preserve  floodplain  and  weiland  values 
and  functions  through  public  ownership:  e.g.. 
fee  title,  easements  and  development  nghts: 

(c|  Delay  or  reduce  the  amount  of  runoff 
from  paved  surfaces  and  roofed  structures 
discharged  into  a  floodway.  eg-,  construcliur 
of  detention  basins  and  use  of  flow  restricting 
bamers  on  roofs: 

(d)  Maintain  natural  rates  of  infiltrction  m 
developed  or  developing  areas,  eg. 
construction  of  seepage  or  recharge  baiins 
and  minimization  of  paved  areas; 

[p.]  Protect  streambanks  and  shorelines 
with  vegetative  and  other  natural  cover,  e  g 
use  of  aquatic  and  waler-lovtng  woody 
plants; 

(f)  Rtrntore  and  preser\'e  floodplain  and 
wetland-values  and  functions  and  protect  life 
and  properiy  through  regulation,  eg-,  flood- 
proofing  building  codes  which  require  all 
structxires  and  mstallations  to  be  elevated  on 
stills  above  the  level  of  the  base  flood:  and 

(g)  Control  soil  erosion  and  sedimentation 
e.g..  construction  of  sedimeni  basms. 
stabilization  of  exposed  soils  with  sod  and 
minimization  of  exposed  soil 

(3)  Avoid  Filling  in  Floodplains — As 
indicated  above,  the  Executive  orders  pUce  ■. 
major  emphasis  on  not  filling  in  floodplains 
in  order  lo  protect  their  natural  values  fefid 
functions.  Executive  Order  11988  slates 
"agencies  shalL  wherever  practicable, 
elevate  structures  above  the  base  Rood  \e\c-\ 
rather  than  filling  in  the  land-" 

(d)  Additional  NotificQiion  Requirement 
n)  Final  Notice— Where  it  is  not  possible  lo 
avoid  an  impact  to  a  floodplain  or  wetland 
and  after  all  practicable  mitigation  measures 
have  been  identified  and  agreed  to  by  the 
prospective  applicant,  a  final  notice  of  the 
proposed  action  must  be  published.  This 
notice  wUl  either  be  part  of  the  notice 
required  for  the  completion  of  a  Class  II 
assessment  or  a  separate  notice  if  a  Class  1 
assessment  or  an  EIS  has  been  completed  for 
the  action.  The  notice  will  be  published  and 
distributed  tn  the  manner  specified  in 
f  1940.331  of  thit  subpart  and  contain  the 
following  information. 

(a)  A  description  of  the  proposd  action,  ii.? 
location,  and  the  surrounding  area: 

(b)  A  description  of  the  floodplain  or 
wetland  impacts  and  the  mechanisins  to  be 
used  to  miligale  them; 

(c)  A  statement  of  why  the  proposed  action 
must  be  located  in  a  floodplain  or  a  wetland: 

(d)  A  description  of  all  significant  fac's 
considered  m  making  this  determination, 

(e)  A  statement  indicating  whether  the 
actions  conform  to  applicable  Stale  or  local 
floodplain  protection  standards;  and 

(f)  A  statHmeni  listing  other  involved 
agencies  and  individuals 

(2)  Private  Party  Notification- For  all 
actions  lo  be  located  in  floodplains  or 
wetlands  in  which  a  private  party  is 
participating  as  an  applicant,  purchaser,  or 
Rnencier,  it  shall  be  the  responsibility  of  the 
approving  official  to  inform  in  writing  all 
such  parties  of  the  hazards  associated  with 
such  locations. 
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4   r/e  Relationship  of  the  Executive 
Order:  to  the  National  Flood  Insumnce 
Program.  The  National  Flood  Insurance 
Program  establishes  the  floodpiam 
mHnagement  critena  for  parbctpattng 
communities  as  well  as  the  perfonnance 
standards  for  building  in  floodplairiB  so  thai 
the  structure  is  protected  against  flood  nsks. 
As  such,  flood  insurance  »hould  be  viewed 
only  as  a  financial  mitigadon  measure  that 
must  be  utilized  only  after  FrnHA  determines 
that  there  is  no  practicable  alternative  for 
avoiding  conatruciion  in  the  floodplam  and 
that  all  practicable  mitigation  measures  have 
been  included  in  the  propoftaJ  That  ii.  for  a 
proposal  lo  be  located  in  the  floodpiain.  it  is 
not  sufficient  simpiy  lo  require  insurance 
The  Agency  8  nood  insurance  reqiuretnenls 
3re  explained  m  Subpart  B  of  Part  1806  of  this 
chapter  (FrnHA  Instruction  426.2).  ll  should 
be  understood  that  an  applicant  proposing  to 
buiid  in  the  floodpiain  is  not  even  eligible  for 
FmHA  financial  assistance  unless  the  prorect 
area  is  participating  in  the  National  Flood 
Insurance  Program. 

4.  Exhibit  D  is  amended  by  adding  a 
paragraph  number  10  to  read  as  follows: 

Exhibit  D — Implementation  Procedures 
for  the  Endangered  Species  Act 

10.  In  completing  the  above  compliance 
procedures,  particularly  when  consulting  with 
the  referenced  agencies,  formally  or 
informally,  'fie  preparer  of  the  environmental 
review  document  will  request  information  on 
whether  any  Category  I  or  Category  II  species 
may  be  present  wuhin  the  proiecl  area.  These 
are  candidate  species;  they  ere  pre»enliy 
under  coDsiderauon  for  listing  under  section 
4  of  the  Endangered  Species  Act.  Category  1 
speaes  are  those  for  which  FWS  ciurently 
has  substantial  dale  on  hand  to  support  the 
biological  appropnsteneas  of  proposing  to  list 
the  speoes  as  endangered  or  threatened. 
Currently  data  are  being  gathered  concammg 
essenUal  haUlai  needs  and.  fof  some  species, 
data  concerning  the  prease  boundanes  of 
cntical  habitat  destgnauons.  Development 
and  publication  of  proposed  rules  on  such 
species  18  anticipated.  Category  U  comprises 
species  for  which  information  now  in  the 
possession  of  the  FWS  indicates  (hat 
proposing  to  list  the  species  as  endangered  or 
threatened  la  possibly  appropriate  but  for 
which  conclusive  data  oo  biological 
vulnerability  and  threat(s]  are  not  currently 
available  to  presently  support  proposed  rules. 
Whenever  a  Category  1  or  U  species  may  be 
affected,  the  preparer  of  the  enviroomental 
review  documeoi  will  determine  if  the 
proposed  pro)ect  is  likely  lo  t^opardtze  the 
continued  existence  of  the  species.  Whenever 
this  determination  is  made,  the  same 
compliance  procedures  specified  in 
paragraph  8  of  this  exhibit  for  a  proposed 
species  will  be  followed.  The  purpose  of  the 
requirements  of  this  paragraph  is  to  comply 
with  the  National  Environmental  Policy  Act 
as  well  as  Departmental  Regulation  9500-4. 
Fish  and  Wildlife  Policy,  which  specifies  that 
USDA  agencies  will  avoid  actions  which  may 
cause  a  species  to  become  threatened  or 
endangered. 


Exhibit  G — [Reroovod  and  Reserved] 

5.  Exhibit  G  is  removed  and  reserved- 

6.  In  Exhibit  H  the  second 
undesignated  paragraph  following  the 
title,  the  second  undesignated  paragraph 
of  paragraph  IV.  2..  paragraph  IV.  4„  the 
first  undersignated  paragraph  of 
paragraph  VIIl,  paragraph  IX.  and 
paragraph  XIX.  are  revised  to  read  as 
follows.  Additionally,  the  list  of 
compliance  requirements  in  paragraph 
XXJb  is  amended  by  inserting 
immediately  below  the  present  listing 
entitled  "Ajcheologicai  and  Histonc 
Preservation  Act'"  a  iistmg  entitled 
"Subtitle  B.  Highly  Erodible  Land 
Conservation,  and  Subtitle  C,  Wetland 
Conservation,  of  the  Food  Secunly  .Act," 

Exhibit  H — Environmental  Assessment 
For  Class  II  Actions 

The  preparer  will  consult  as  indicated  in 
5  1940  318(b)  of  this  subpart  with  appropriate 
experts  from  Federal.  Slate,  and  local 
fli^encies.  universities,  and  other 
organizations  or  groups  whose  views  could 
be  helpful  in  the  assessment  of  potential 
i.-npacts  In  so  doing,  each  discussion  which  is 
utilized  in  reaching  a  conclusion  with  respect 
to  the  degree  of  an  impact  will  be 
summarized  in  the  assessment  as  accurately 
as  possible  and  include  the  name,  title,  phone 
number,  and  oiTzanizaMon  of  the  individual 
contacted,  plus  the  date  of  conTact.  Related 
correspondence  should  be  attached  to  the 
assessment. 

IV  Envtronmenlal  Impact 
Z  Water  Quality   '   '   * 

Discuss  the  projecfs  consistency  with  the 
water  quality  planning  far  the  area,  such  as 
EP,^  s  Section  208  area-wide  waste  treatment 
management  plan-  Discuss  the  progect's 
consistency  with  applicable  State  water 
quality  standards  to  include  a  discussion  of 
whether  or  not  ths  project  would  either 
i.rnpair  any  such  standard  or  fail  to  meet 
antidegradation  requirements  for  point  or 
nonpoint  sources  Describe  how  surface 
mnoff  IS  to  be  handled  and  the  effect  of 
erosion  on  streams 


4  Land  Use — Given  the  descnption  of  land 
uses  as  previously  indicated,  evaluate  (a)  the 
effect  of  changing  the  land  use  of  the  proje<:t 
site  and  (b)  how  this  change  in  land  use  will 
affect  the  surraundtng  land  uses  and  those 
wnhm  the  profect's  area  of  envirorunenta! 
impact  Particularly  address  the  potential 
impacts  to  those  unique  or  sensinve  areas 
discussed  under  Section  HI.  Descnptiun  of 
Proiecl  Area,  which  are  not  covpr^d  by  the 
specific  analyses  reqair^d  in  Senjrjns  V-Xl 
Describe  the  Bxrstrng  land  use  plan  and 
zoning  restrictions  for  the  proiect  area 
Evaluate  the  consistency  of  the  pro)ect  and 
Its  nrrpacts  nn  these  plans.  Pot  all  actions 
subject  to  the  requirements  of  Exhibit  M  of 
this  subpart  indicate  (a)  whether  or  not  highly 
erodible  land,  wetland  or  converted  wetland 


IS  pniB<*nt.  (b)  if  any  exemption!  sj  applies  to 
the  requiraments  of  Exhibit  M.  (c)  the  status 
of  fhe  app!icant"s  eligibility  for  an  FmHA 
loan  under  Exhibit  M  and  |d)  any  steps  the 
applicant  must  take  pnor  to  loan  approval  lo 
retain  or  retain  its  eligibility  Attach  a 
completed  copy  of  Form  SCS-CPA-26, 
"Highly  Erodible  Land  and  Wetland 
Conservation  Determination."  for  the  action. 


Vin.  Compliance  with  the  Endangered 
Species  Act 

Indicate  whether  the  proti>(;l  will  either  (1) 
affect  a  listed  endangered  or  threatened 
spitciea  or  cntical  habitat  or  |2]  adversely 
affect  a  proposed  rxitical  habitat  for  an 
endangered  or  threiitened  species  or 
jeopardize  the  continued  existence  of  a 
proposed  endangered  or  threatened  species. 
This  analysis  will  be  conducted  in 
consultation  with  the  Fish  and  Wildlife 
Service  and  the  NHtuinal  Manne  Fisheries 
Service,  when  appropnate.  Any  formal  or 
informal  consultations  conducted  with  these 
agencies  as  well  as  any  State  wildlife 
protection  agency  wiU  also  address  impacts 
lo  Category  1  and  Category  II  species  See 
Exhibit  D  of  this  subpart  for  specific 
implementation  instructions. 


IX.  Compliance  with  Farmland  Protection 
Policy  Act.  SCS's  Implementation  Rule,  and 
Departmental  Regulabon  95iXK3.  Land  Use 
Policy 

Indicate  whether  the  project  will 
either  directly  or  indirectly  convert  an 
important  land  resourcetsl  identified  in 
the  Act  or  Departmental  Regulation, 
other  than  floodplains  or  wetlands 
which  should  be  addressed  below  in 
Item  X  of  this  exhibit.  If  a  conversion 
may  result,  determine  if  there  is  a 
practicable  alternative  to  avoiding  it  If 
there  is  no  such  alternative,  determine 
whether  all  practicable  mitigation 
measures  are  included  in  the  project. 
Document  as  an  attachment  these 
determinations  and  the  steps  taken  to 
inform  the  public  locate  alternatives, 
and  mitigate  potential  adverse  impacts. 
See  Exhibit  C  of  this  subpart  for  specific 
implementation  guidance. 


XIX.  Mtbgation  Measures 

Describe  any  measures  which  will  be  taken 
or  required  by  FmHA  to  avoid  or  mitigate  the 
identified  adverse  impacts  Analyze  the 
en'.'ironmentfll  impacts  and  potential 
effectiveness  of  the  mitigation  measures. 
Such  measures  shall  br  included  as  special 
requirempnts  or  provTsmns  to  the  offer  of 
finanaal  assistance  or  other  appropnate 
approval  document,  if  this  action  does  not 
involve  financial  assistance 


Exhibit  1 — (Amended) 


7,  Exiiibit  1 19  amended  by  adding  to 
the  end  of  the  exhibit  the  following 
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designated  line  for  the  dale.  " 

{Date)," 

PART  1942— ASSOCIATIONS 

8.  The  authority  citation  for  Part  1942 
continues  to  read  as  follows: 

Autborily:  7  U.S  C  1989. 16  U.S.C  1005. 7 
CFR  2.23.  7  CFR  2.70. 

Subpart  A— Community  Facility  Loans 

9.  In  $  1»42.2.  paragraph  (a)(5)  is 
removed  and  paragraphs  (a)(3)  and  (b) 
are  revised  to  read  as  follows: 

§  1942.2    Processlf>g  applications. 


(3)  For  preapplications  eligible  for 
FmHA  funding  which  have  the 
necessary  priority  to  compete  with 
similar  preapplications.  FmHA  will 
issue  Form  AD-622  inviting  an 
application  containing  the  following 
statement: 

You  are  advised  against  taking  any  actions 
or  incurring  any  obligations  which  would 
either  limit  the  range  of  alternatives  lo  be 
considered,  or  which  would  have  an  adverse 
effect  on  the  environment.  Satisfactory 
compleUon  of  the  environmental  review 
process  must  occur  prior  to  the  issuance  of 
the  letter  of  conditions. 


(b)  Environmental  review. 
Environmental  requirements  will  be 
documented  in  accordance  with  Subpart 
G  of  Part  1940  of  this  chapter  and 
submitted  to  the  State  Director.  Starting 
with  the  earliest  discussions  with 
prospective  applicants  or  review  of 
preapplications  and  continuing 
throughout  application  processing, 
environmental  issues  must  be 
considered.  This  should  provide 
flexibihty  to  consider  alternatives  lo  the 
project  and  develop  methods  to  mitigate 
identified  adverse  environmental 
impacts.  Documentation  of  the 
appropriate  environmental  review 
should  be  completed  as  soon  as 
possible;  however,  the  State  Director 
will  ensure  thai  the  appropriate 
environmental  rcxiew  is  completed  prior 
lo  issuing  the  letter  of  conditions. 


PART  1944— HOUSING 

10.  The  authority  citation  for  Part  1944 
continues  to  read  as  follows: 

Authority:  42  U  S  C.  14»0.  7  CFR  2.23.  Z.7a 

Subpart  A—Section  502  Rural  Housing 
Loan  Policies,  Procedures,  and 
Authorizations 

11.  In  §2  944.3.  paragraph  [b)(9)  is 
revised  lo  read  as  follows: 


}  1944.3    Loan  purposes. 

(b)'  •  ' 

(9)  Pay  incidental  expenses  such  as 
fees  for  tax  monitoring  service,  legal, 
title  clearance,  loan  closing. 

architectural,  surveying,  environmental 
and  other  technical  services  and 
incidental  expenses  authonzed  in 
Exhibit  F  of  this  subpart. 

12.  In  fi  1944  n.  paragraphs  (a)  and  (e) 
are  revised  to  read  as  follows: 

§1944.11    sue  requirements. 

(a)  The  property  on  which  the  loan  is 
made  must  be  located  nn  a  farm,  or  in  a 
designated  rural  area  as  defined  in 
§  1944.10  of  this  subpart  or  in  an  area 
the  designation  of  which  has  been 
changed  as  provided  in  S  1944  10(i)  of 
this  subpart  and  must  also  meet  the 
requirements  of  Subpart  G  of  Part  1940 
of  this  chapter.  A  nonfarm  tract  to  be 
purchased  or  improved  with  loan  funds 
must  not  include  or  be  closely 
associated  with  farm  service  buildings. 

(e|  Loans  made  to  buy.  build,  or  repair 
dwellings  located  in  an  area  having 
special  flood  or  mudslide  hazards  are 
subject  to  the  requirements  of  Subpart  B 
of  Part  1806  of  this  chapter  (FmHA 
Instruction  426.2)  and  Subpart  G  of  Part 
1940  of  this  chapter.  The  latter  also 
contains  applicable  requirements 
regarding  (1)  Locating  non-farm  single 
family  housing  sites  in  or  adjacent  to 
established  settlement  patterns.  (2) 
Avoiding  impacts  to  important  land 
resources  when  practicable  alternatives 
exist,  and  (3)  Completing  environmental 
review  documents  for  actions  taken 
under  this  Subpart. 

§  1944.30    lAmendedl 

13.  In  8  1944,30.  paragraph  (a)  is 
amended  by  adding  an  insertion 
between  the  listed  forms  FmHA  444-2 
and  FmHA  440-35  to  read  as  follows: 
FmHA  1940-21— Environmental 

Assessment  for  Class  I  Action— 1 — 1- 
0—,  or 
FmHA  1940-22— Environmental 
Checklist  Categorical  Exclusions — 1 — 
1-0— 

14.  In  5  1944.31.  paragraph  (c)  is 
revised  lo  read  as  follows: 

S  1944.31    Loan  approvaL 


the  applicant's  financial  status  has 
changed.  Any  applicable  environmental 
review  document  required  by  Subpart  G 
of  Part  1940  of  this  chapter  will  be 
completed.  If  an  environmental  review 
is  not  required,  for  example,  because  the 
proposed  building  site  is  within  a 
subdivision  for  which  FmHA  has 
previously  completed  an  environmental 
assessment,  a  notation  must  be  made  in 
the  running  record  of  the  loan  docket  by 
the  processing  official  briefly  stating  the 
reason  why  no  environmental  review  is 
required  by  Subpart  G  of  Pari  1940. 
15.  In  §  1944.40.  paragraph  (b)  is 
revised  to  read  as  follows: 

§  1944.40    Rural  housing  dlsasier  (RHD) 
loans. 


(b)  Repair  or  replacement  of 
buildings.  Repair  or  replacement  of  any 
damaged  or  destroyed  building  must  bf 
consistent  with  the  basic  Section  502 
loan  policies  and  Subpart  G  of  Part  1940 
of  this  chapter.  Changes  may  be  made  m 
the  building,  but  in  any  case  the 
repaired  or  replaced  building  should  not 
be  significantly  larger  or  more  costly 
than  the  original  building  except  as 
necessary  to  provide  which  is  adequ^ilr 
but  modest  Any  new  dwelling 
constructed  must  meet  the  limitations 
established  by  §  1944.16  of  this  subpart 


(c)  Prior  to  loan  approval  a  new 

verification  of  employment  will  be 
required  if  more  than  90  days  have 
elapsed  since  the  date  of  the  last 
verification  of  employment,  or  if 
evidence  is  brought  to  the  attention  of 
the  loan  approval  official  that  indicates 


16.  In  S  1944.45.  paragraph  [f)(3Kii)  is 
revised  to  read  as  follows; 

§  1 944.45    Conditional  commitmenu. 


10  *  •  • 

(3)  •  '   • 

(ii)  Determine  whether  the  dwelling 
and  site  meet  the  requirements  of  this 
Bubpari  and  Subpart  A  of  Part  1924  of 
this  chapter  and  will  comply  with  all 
local  codes  and  ordmances.  The  use  of 
construction  contracts  with  conditional 
commitments  is  optional.  The  property 
must  also  meet  the  requirements  of 
Subpart  C  of  Part  1924  of  this  Chapter 
and  Subpart  G  of  Part  1940  of  this 
chapter.  , 


Subpart  O — Farm  Labor  Housing  Loan 
and  Grant  Policies,  Procedures  and 
Authorizations 

17,  In  §  1944.170.  current  paragraphs 
(c)(3l.  (c)(4}  and  (c}(51  are  redesignated 
as  paragraphs  (c||5).  (c)(61,  and  (c)(7], 
respectively,  and  new  paragraphs  ic)(3) 
and  (c)(4l  are  added  to  read  as  follow-s: 

§  1944.170    ProcesslrH)  preappllcatwns, 

(c)  •   '   • 
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(3)  An  original  and  one  copy  of  the 
appropriate  environmental  review 
document  required  by  Subpart  G  of  Part 
1940  of  this  chapter  must  be  completed 
prior  to  submitting  the  docket  to  the 
National  Office  for  review. 

(4)  In  cases  not  receiving  a  National 
Office  review,  the  following  statement  is 
to  be  added  to  the  Form  AI>-622;  "You 
are  advised  against  taking  any  actions 
or  incurring  any  obligations  which 
would  either  limit  the  range  of 
alternatives  to  be  considered,  or  which 
would  have  an  adverse  effect  on  the 
environment,  Satisfactory  completion  of 
the  environmental  review  process  in 
accordance  with  Subpart  G  of  Part  1940 
of  this  chapter  must  occur  prior  to  loan 
approvdl.  The  issuance  of  this  review 
action  does  not  constitute  site 
approval." 

18.  In  Exhibit  A-1,  paragraph  I.C  and 
introductory  le.xt  of  paragraph  Il.A  are 
revised  to  read  as  follows: 

Exhibit  A-l  (Amended] 

L  InformaUon  to  be  subimtted  wtlh  Form 
AD-821.    Preapp/ication  For  Fiffderal 
Assistance  " 


C  Env;ronmenUil Infomtatior. 

When  a  preapplicatioQ  is  to  be  aubmittf^d 
to  the  National  Otfice  for  review,  the 
appUcant  will  complete  Form  FmHA  1940-20. 
"Request  for  Environmental  Informalion."  as 
required  by  Subpart  G  of  Part  1940  of  this 
Chapter  'Hie  applicant  shall  provide  all 
informaUon  requested;  the  Diatnct  Office  will 
provide  any  aMistance  necenary  in 
completing  this  form. 

11-  Information  to  be  submitteti  wuh  Fi>rm 
AD-625.  "Application  for  Federal  AssistnncB 
IShort  Form}". 

A,  After  the  applicant  hat  received  the 
signed  Form  AI^-CZZ  antborizmg  the 
applicant  to  proceed  to  devBlop  •  final 
appltcauoa.  the  applicant  and  the  appiic^mt  s 
architect  should  meet  with  the  FmH.A 
architect /engineer  and  other  ofBcmls 
responsible  for  loan  proceasing-  During  th!s 
preprocesaing  meeting.  FmHA  will  discuss 
the  servicea  which  the  sppHcant's  architert 
will  be  expected  to  provide  and  will  also 
explain  the  items  needed  to  complete  the 
final  application  such  as  Form  FmHA  1940- 
20,  "Request  for  Ejivironinentai  Information." 
if  Dot  previoualy  Mibmtted  in  the 
pre  application  »ta^ 

19.  In  Exhibit  A-2  paragraph  I.l.  is 
revised  and  paragraph  HLE  is  added  to 
read  aa  follows: 

Exhibit  A-2  lAmaodecn 

1.  InffKHwtlon  to  be  tobnutted  by 
Indi^nduals.  Farmowners  and  Family  Farm 
Corporetton  or  Partnerships  for  Labor 
Housing  Loans 


[  Ervinmmentai  Information.  The  District 
OfFir.e  will  advise  the  applic<ition  of  the 
applicability  of  FmiL^  9  environmental 
requirements  undpr  Subpart  G  of  Part  1940  of 
this  Chapter  which  are  primarily  based  on 
the  size  of  the  proposed  projprt  If  the 
prefipplication  must  go  lo  the  National  Office 
far  approval,  the  epplicani  will  complete 
Furm  FmHA  1940-20.    Request  for 
P>.v,rnnnienlal  Inlormatioo.  '  The  District 
(Jtfice  will  provide  asBistdncc  and  guidance 
to  ttie  applicant  in  compU'tjna  ■hi.*'  f"rm. 


11-  InhrmalioD  to  be  submitted  with  Form 
AD-~625.  "Application  for  Federal  Assistance 
(Short  Form)". 

E.  Environmental  Information.  If  not 
submitted  with  the  preapplication.  the 
applicant  will  complete  Form  FmHA  1940-20. 
**Rf;qii*>«t  ff>r  Fjivironmental  Infcrm.a'ion," 

Subpart  E — Rural  Rental  Housing  Loan 
Polictvs,  Procedures,  and 
Authorizations 

20.  In  S  1944.Z31.  pdFdj^raphs  (a)(lj. 
(a)[9)(ii)(A)p].  (bjl4|  and  (bH5)(iu)  are 
revised  and  paragraphs  (b)(3Hvi)  and 
(c)f3)(vi)  are  added  to  re, id  as  follows. 

S  1M4.231    Prooeastng  preappttcationa. 

(a)'   *  • 

(1)  The  Distnct  Director  should  handle 
initial  inquiries  and  provide  basic 
information  about  the  program.  He/she 
should  provide  the  preapplication  form 
(Form  AD-621)  and  Exhibit  A-6  to  this 
subpart.  The  District  Director  may  assist 
apphcants  in  completing  Form  AD-621 
and  the  information  required  in  Exhibit 
A-6.  He/she  should  advise  the  applicant 
not  to  prepare  or  develop  an  application 
until  notified  by  FmHA  to  proceed. 

(9)  '   •   • 

(ii)"   ■   * 

[AC   •   ' 

{3}  Original  and  one  copy  of  Form 
FmHA  l»40-2l,  "Fjivironmenlal 
Assessment  f«-  Class  1  Action"  or 
Exhibit  H  of  Subpart  G  of  Part  194a 
dependent  on  whether  the  assessment  is 
a  Class  I  or  Qass  U  Action  in 
accordance  with  Subpart  G  of  Part  1940 
of  this  chapter.  Tlus  is  only  required  at 
this  stage  for  preapplications  that  will 
be  submitted  to  the  National  Office  for 
concurrence. 

(b) •  •  • 

(3)  ■  •  • 

(vi)  Onxinal  and  one  copy  of  ronn 
FmHA  l»40-2t.  " Environmental 
Assesameot  for  Class  1  Action"  or 
Exhibit  H  of  Sabparl  G  of  Part  1940. 
dependent  oa  whether  tbe  assestmenl  is 
a  Class  I  or  Class  U  Action  in 
accordance  with  Subpart  G  of  Part  1940 
of  this  chapter. 


(4]  In  Stales  that  allocate  funds  to 
districts,  the  State  Director  will  notify 
the  District  Director  of  the  review 
results.  The  Slate  Director  will  return 
the  preapplication  to  the  District  Office 
with  authorization  for  the  Distnct 
Director  to  prepare  and  issued  Form 
AD-622. 

(5)  •    •    • 

(iii)  The  State  Director  will  return  the 
preapplication  and  the  review  results  to 
the  district  office  For  selected 
preapplications.  the  State  Director  will 
execute  authorization  for  the  District 
Director  lo  prepare  and  issue  Form  AD- 
622. 

(c)  '   *   * 

(3)  '   •    ' 

(vi)  In  cases  not  receiving  a  National 
Office  review,  the  following  statement 
must  be  added:  "You  are  advised 
against  taking  any  actions  or  incurring 
any  obligations  which  would  either  limit 
the  range  or  alternatives  to  be 
considered,  or  which  would  have  an 
adverse  effect  on  the  environment. 
Satisfactory  completion  of  the 
environmental  review  process  in 
accordance  with  Subpart  G  of  Part  1940 
of  this  chapter  must  occur  prior  to  loan 
approval.  The  issuance  of  this  review 
action  does  not  constitute  site 
approval." 

21.  In  S  1944.245.  paragraphs 
(c)(2Kxxv)  and  (wcvi)  are  added  to  read 
ds  follows: 

3  1944.245    Praparatton  ol  complatad  loan 
docket 

(c)  •   '   * 

(2)  •  '   • 

(xxv)  FmH.A  1940-20.  "Request  for 
Environmental  Information."  if 
applicable. 

\xxvi]  FmHA  1940-21.  "Environmental 
Assessment  for  Class  I  Action"  or 
FmHA  1940-22.  'T.nvironmenta! 
Checklist  for  Categorical  Fjc elusions,"  or 
Exhibit  H.  Subpart  C  of  Part  1940  of  this 
chapter,  as  required  by  Subpart  G  of 
Part  1940  of  this  chapter. 

22.  In  Exhibit  A-6.  paragraph  VI  is 
revised  to  read  as  follows: 

E-xfaibil  .^-fi  of  Subpart  E — Information 
lo  be  Subcnittad  WUh  Preapplication  for 
Rural  Rental  Houaii^  (RAH)  Lean 


VI  For  prpdpplH-atuins  that  will  be 
subnimed  to  the  Nsrtonat  Office  for 
corir.urrpace.  Form  FmHA  IS4O-20.  "Kequest 

for  Ervironmentjl  Informrition" 

23.  in  Exhibit  A~d.  para^aph  14  is 
added  to  read  as  foliows: 
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Exhibit  AS  of  Subpart  E — Information 
to  be  Submitted  With  .application  for  a 
Rural  Rental  Housing  (RRH)  Loan 


14  Form  KmHA  lMO-20.  "Request  For 

[•>ivironmentaI  Informfltion." 

Subpart  N— Housing  Preservation 
Grants 

24.  In  $  1944.6~2.  paragraph  {al  is 
revised  to  read  as  follows' 

§  1940.672    Environmental  an^ 
admtnlstratlv*  requtrementa. 

(a)  Subpart  C  of  Pari  1940  of  this 
chapter  shall  be  followed  regarding 
environmental  requirements.  The 
following  is  additional  information  on 
how  to  approach  HPG  projects  under 
those  requirements: 

(1)  The  use  of  HPG  funds  to 
rehabilitate  specific  single  family 
dwellings  are  generally  exempt  from  an 
FmHA  environmental  review.  However, 
if  such  units  are  located  in  a  floodpiain 
or  wetland  or  the  proposed  work  is  not 
concurred  in  by  the  Advisorj'  Council  on 
Historic  Preservation  under  the 
requirements  of  Section  1944.673  of  this 
subpart,  an  FmliA  environmental 
review  is  required.  Applicants  must 
include  in  their  preapplication  a  process 
for  identifying  units  that  may  receive 
housing  preservation  assistance  that 
will  require  an  environmental 
assessment. 

(2)  The  approval  of  an  HPG  grant  for 
the  rehabilitation  of  single  family 
dwellings  shall  be  a  Class  I  action,  .^f^ 
part  of  their  application  materials, 
applicants  shall  submit  Form  FmHA 
1940-20.  "Request  for  Environmental 
Information."  for  the  geographical 
area(s)  proposed  to  be  ser\*ed  by  the 
program.  Guidance  on  completing  the 
form  will  be  available  from  the  FmHA 
office  servicing  the  program. 

(31  When  a  unit  requiring  an 
environmental  assessment  is  pmposed 
for  PG  assistance,  the  grantee  will 
immediately  contact  the  FmHA  office 
designated  lo  service  the  HPG  grant  and 
work  with  that  office  in  prepanng  an 
environmental  assessment  and 
otherwise  complying  with  Subpart  G  of 
Part  1940. 

«  a  •  .  ■ 

25.  In  i  1944  B78.  paragraph  (f)  is 
revised  to  read  as  follows: 

}  1944.67S    PraappUcaUon  procMlurM. 

(0  The  applicant  must  suhmil  a 
desrnption  of  its  process  for 
determining  whether  an  individual 
propel^  rpqulrefl  an  environmental 


asspssment  as  required  in  i  1944.672  of 
this  subpart. 

26  In  §  1944.681.  paragraph  (a)  is 
re\'ised  to  read  as  follows: 

S  1944.681    AppHcatian  Hib(ni**ion. 

|a)  Applicants  selected  by  FmHA  will 
be  advised  lo  submit  a  full  application 
in  an  original  and  two  copies  of  Form 
AD-623.  "Application  for  Federal 
Assistance  INonconstruction 
Programs)."  and  to  include  any 
condition  or  amendments  that  must  be 
incorporated  into  the  Statement  of 
Activities  prior  to  submitting  a  full 
application.  The  applicant  must  submit 
an  original  and  one  copy  of  Form  FmHA 
lW0-2iX  "Request  for  Environmental 
Information."  Instructions  on 
submission  and  timing  will  be  provided 
by  FmHA. 

Dated:  May  27. 198*. 
Vum  L.  Oaik, 

Administrator,  Farmers  Home 

Administrclion. 

(FR  Doc  8»-21243  Filed  9-16-88:  845  ani| 
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DEPARTMENT  OF  THANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

I  Docket  No.  M-NM-123-A0-,  Amdt  39- 

«0201 

Airworthiness  Directives;  Canadair 
Model  CL-600-2B16  Series  Airplanes 

AOENCV:  Federal  Aviation 

Administration  fFAA).  DOT. 

ACTION:  Final  rule.  

SUMMARV:  This  amendment  adopts  a 
new  airworthiness  directive  IAD), 
applicable  to  certain  Canadair  Model 
CL-800-2B18  series  airplanes,  which 
requires  certain  changes  to  the  Airplane 
Flight  Manual  (AFM)  procedures  dunng 
flight  director  approaches  and  autopilot 
coupled  approaches  without  a  valid 
radio  altimeter,  and  the  installation  of  a 
placard.  This  amendment  is  prompted 
by  reports  of  a  software  design  problem 
identified  in  the  Sperry ./Honeywell  SPZ- 
8(K)0  FliRht  Guidance  Computer  (FGC). 
which  can  result  in  unannunciated. 
hazardously  misleading  Oight  director 
and  autopilot  commands  during 
instrument  landing  system  (Il£) 
operabons. 

EFFlcnvi  DATE  October  5. 1988. 
ADDRESSES:  TnQ  applicable  ser\'ice 
information  may  be  obtained  from 
Canadair,  Ltd..  Commercial  Aircraft 


Technical  Ser\ices.  P.O.  Box  6087. 
Station  A.  Montreal.  Quebec  H-IC  3G9. 
Canada.  This  informabcn  may  be 
examined  at  FAA.  Northwest  Mountain 
Region.  17900  Pacific  Highway  South. 
Seattle.  Washington,  or  FAA.  New 
England  Region.  New  York  Aircraft 
Certification  OfTice.  181  Soulh  Franklin 
Avenue.  Room  202.  Valley  Stream.  New 
York 
FOR  FURTHER  INFORHATIOH  CONTACT: 

Mr.  Bradford  Chin.  Systems  and 
Equipment  Branch.  ANE-173.  .New  Yolk 
Aircraft  Certification  Office.  F.AA.  New 
England  Region.  181  South  Franklin 
Avenue,  Room  202.  Valley  Stream.  New 
York  11581:  telephone  (516)  791-t>!27 
SUPPI.EMENTARV  INFORMATION:  The  F.\A 

has  received  reports  of  a  software 
design  problem  identified  in  the  Sperry/ 
Honeywell  SPZ-8000  Flight  Guidance 
Computer  (FGC).  installed  on  certain 
Canadair  Model  Cly-eOO-2B16  series 
airplanes,  which  can  result  m 
unannunciated.  hazardously  misleading 
flight  director  and  autopilot  commands 
during  instrument  landing  system  (ILS) 
operations.  This  condition  can  be 
caused  by  a  loss  of  valid  radar  input  to 
the  FGC. 

The  Canadian  Air  Transport 
.'Xdministration.  which  is  the 
au^^■onhlness  authority  of  Canada,  has 
approved  Canadau-  Model  CL-600-2B18 
Airplane  Flight  Manual,  PSP  601A-1, 
Temporary  Revision  No.  601/13.  dated 
April  6. 1988.  which  describes  certain 
changes  to  airplane  limitations 
regarding  flight  director  approaches 
without  a  valid  radio  aUimeler. 

Canadair  has  issued  Ser%ice  Bulletin 
601-0276.  dated  May  10. 1988.  which 
describes  procedures  for  mstallation  of 
a  modified  FGC.  Part  Number  (P/N) 
7003974-715,  which,  if  installed, 
eliminates  the  need  for  the  operational 
limitations. 

This  airplane  is  manufactured  in 
Canada  and  type  certificated  in  the  U.S. 
under  the  provisions  of  5  21 .29  of  the 
Federal  A«alion  Regulations  and  the 
applicable  bilateral  air>vorthine9s 
agreement. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  U.S..  this 
AD  requires  a  change  to  the  FAA- 
approved  AFM  procedures  to  prohibit 
all  flight  director  approaches  and 
autopilot  coupled  approaches  wilboat  a 
valid  radio  altimeter  and  installation  of 
a  placard  m  the  cockpit  stating  such 
operations  are  prohibited.  This 
amendment  also  provides  for  an 
optional  terminatmg  action  for  these 
requirements  by  installing  the  modified 
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FGC  in  accordance  with  the  Canadair 

service  bulletin  previously  mentioned. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  il 
IS  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  makinR  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  set  for'ii  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958.  as  amended  (49  US  C.  1301,  ef 
seg  ).  which  statute  is  construed  to 
preempt  state  law  regulating  the  same  • 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
.Assessment, 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  Il  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
E-M  FR  11034:  February  26.  1979).  If  this 
action  is  subsequently  determined  (o 
involve  a  significant/major  regulation,  a 
final  regulatory  evahiation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
the  Federal  Aviation  Administration 
amends  J  39,13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39— I  AMENDED  1 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows. 

Authority;  49  U  S.C  1354(aJ.  1421  and  142:3: 
49  U  S.C.  106(g)  (Revised  Pub,  L,  97 -«y. 
Idnuary  12.  1983):  and  14  CFR  11  09 

§39.13    [Amend«d| 

2.  By  adding  the  following  new 
airworthiness  directive: 


CwMdoin  Applies  to  Model  CL-«00-2Bl6 
series  airplanes.  Serial  Numt>er«  MOZ 
through  5027.  certiflcated  io  any 
category,  Complinnce  required  as 
indicated,  unless  previously 
accomplished 

To  preclude  ttmrneous  autopilot /flight 
director  [LS  operationi,  nccomptish  the 
following: 

A  Within  46  hours  after  the  effective  dale 
of  this  AD: 

1  Insert  the  following  Into  the  Umilatlons 
Section  of  the  FAA  approved  Airplane  Flight 
Manual  (AFM).  under  paragraph  8.C„ 
Automatic  Flight  Control  System,  and  notify 
all  crewmembera;  "Flight  director  approaches 
and  autopilot  coupled  appniaches  are  not 
permitted  without  a  valid  radio  altimelur." 

Note. — This  may  be  accomplished  by 
inserting  a  copy  of  Canadair.  Ltd..  Airplane 
Flight  Manual  PSP  6CnA-l.  Temporary 
Revision  No  601/13.  dated  April  6.  1988.  into 
the  AFM. 

Z.  Install  a  placard  in  the  cockpit,  visible  to 
the  pilot,  stating:  "FLIGHT  DIRECTOR 
APPROACHF^S  AND  ALTOPILOT  COUPLED 
APPHOACHF.S  PROHIHm-D  WmHOLrT  A 
VALID  ROAD  ALTIMETER  ■' 

B.  Installation  of  Sperry/Honeywell  Flight 
Guidance  Computer.  P/N  7003974-715.  in 
accordance  with  Paragraph  2  of  Canadair. 
Lid.  Service  Bulletin  601-0276,  dated  May  10, 
1988,  constitutes  terminating  action  for  the 
requirements  of  paragraph  A.,  above,  and  the 
temporar>'  AFM  revision  and  placard  should 
be  removed. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
New  York  Ainiraft  Certification  OfTice.  FAA. 
New  England  Region. 

Nota. — The  request  should  be  forwarded 
through  an  FAA  Principal  Operations 
Inspector  (POI)  or  IMncipal  Avionics 
Inspector  (PAI).  as  appropriate,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
New  York  Aircraft  Certification  Office. 

D  Special  flight  permits  moy  be  issued  in 
accordance  with  FAB  21 197  and  21, 199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Canadair,  Ltd.,  Commercial 
Aircraft  Technical  Services.  P.O.  Box 
60«7.  Station  A.  Montreal.  Quebec  H3C 
3G9.  Canada.  This  information  may  be 
examined  at  FAA.  Northwest  Mountain 
Region.  17900  Pacific  Highway  South. 
Seattle.  Washington,  or  FAA,  New 
England  Region,  New  York  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue,  Room  202.  Valley  Stream.  New 
York. 

This  amendment  becomes  efTective 
Octobers.  1988 


Issued  in  Seailje,  Washingtnn  un 
September  6, 19B8. 
Leroy  A.  Keith, 

Manosur.  Transport  Aup/o/tt  Oirectoruttf. 
Aircraft  Certification  Sorvice- 
|FR  Do<L  68-21245  Filed  &-1B-88.  6  46  am| 
MJJMO  COK  MtO"l»-« 


14  CFR  Part  39 

(Docket  No.  6S-ASW-10;  Amdt  39-602 1 1 

Airworthiness  Directives;  Soclete 
Natjonale  1ndustrt«ll«  Aerospatiale 
(SNIAS)  Model  SA  365  Series 
Helicopters 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT 
ACTION:  Final  rule. 

SUMMAHv:  This  amendment  amends  an 
existing  airworthiness  directive  (AD) 
which  requires  repetitive  Inspections  of 
the  main  rotor  mast  on  Aerospaliale 
Model  SA  365  series  helicopters.  This 
amendment  is  needed  to  limit  the  AD's 
applicability  to  helicopters  equipped 
with  masts  which  need  repetitive 
inspections  because  some  masts  are  not 
susceptible  to  the  conditions  requiring 
these  inspections. 

EFTECTIVE  DATE:  October  19. 1906. 

Compliance:  As  indicaied  in  ihe  body  of 
thp  AD, 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Aerospaliale  Helicopter  Corporation. 
2701  Forum  Drive.  Grand  Prairie.  Texas 
75051.  ATTN:  Customer  Support. 

A  copy  of  each  of  the  service  bulletins 
is  contained  in  the  Rules  Docket.  Office 
of  the  Regional  Counsel,  FAA. 
Southwest  Region.  4400  Blue  Mound 
Road,  Fort  Worth.  Texas, 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Varoli.  Manager.  Brussels  Aircrrtir 
Certification  Office.  FAA,  Europe, 
Africa,  and  Middle  East  Office,  c/o 
.American  Embassy.  Brussels,  Belgium. 
APO  NY  09667.  telephone  513.38.30.  or 
R.T.  Weaver.  Rotorcruft  Standards  Staff. 
ASW-110.  Federal  Aviation 
Administration.  Fort  Worth,  Texas 
7619:^-0110.  telephone  (817)  624-5111. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Amendment  39-5093 
(50  FR  2i*649;  luly  22,  18951.  AD  85-15-01. 
as  amended  by  Amendment  39-5679  (52 
FR  27787;  luIy  24.  1987),  AD  65-15-01. 
Rl.  by  limiting  the  AD  applicability  to 
certain  main  rotor  masts  on  certain 
Aerospatiale  Model  SA  365  senes 
helicopters  was  published  in  Ihe  Federal 
Register  on  May  9.  1988  (53  FR  16438). 
The  proposal  was  prompted  by 
availability  of  new  and  improved  parts 
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which  do  not  require  repetitive 

inspections 

Interested  persons  have  been  afforded 
the  opportunity  to  part'cipate  in  the 
making  of  this  amendment.  No 
comments  were  received.  Accordingly, 
the  proposal  is  adopted  without  change. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  Ihe  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  only  involves  13  helicopters 
in  operation  in  the  United  Slates  and 
imposes  no  increase  in  cost.  Therefore,  1 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  (3)  does 
not  warrant  preparation  of  a  regulatory' 
evaluation  as  the  anticipated  impact  is 
so  minimal;  and  (4)  will  not  have  a 
significant  economic  impact  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  /*  ct. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authonty 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  5  39  13  of  Part  39  of  the  Federal 
Aviation  Regulations  (FAR)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1,  The  authonty  citation  for  Part  39 
continues  to  read  as  follows; 

Authoritj-:  49  U  S  C  13M|al.  1421.  and  1423; 
49  U  S  C-  lb6(fil  (Revised  Pub  L  97-449, 
January  12. 1»83).  and  14  CFR  1189. 

§39.13    I  Amended  I 

2.  By  amending  Amendment  39-5093 
(50  FR  29649;  |uly  22.  1985).  AD  85-15-01. 
as  amended  by  Amendment  39-5679  (52 
FR  27787;  July  24.  1987).  AD  8&-15-01  Rl. 
by  removing  paragraph  (h),  end  by 
revising  the  applicability  statement  and 
the  compliance  statement  as  follows: 

Sodeie  Natiooale  Industni^e  Aerospatiale: 
Applies  to  AerospaUdle  Model  SA  363  senes 
ht-licopters,  certificated  in  any  category, 
when  equipped  with  main  rotor  masts  with 
pHrt  Numbers  365 A31 -1060-23  or -25.  or 
365A31-1179-03.  -20.  or -21. 


Compliance  with  this  amendment  to 
the  AD  is  required  as  indicated  after  the 
effective  date  of  this  amendment,  unless 
already  accomplished. 

This  amendment  becomes  effective 

October  19, 1988. 

This  amendment  further  amends 
Amendment  39-5093  (50  FR  29649;  July 
22. 19a5).  AD  85-15-01.  as  amended  by 
Amendment  39-5679  (52  FR  27787;  July 
24. 19871  AD  85-15-01  Rl. 

Issued  in  Fort  Worth.  Texas,  on  September 
6. 19Be. 

James  D.  Ericksoiu 

Acting  Manager.  Rolorcraft  Directorote, 
Aircraft  Certification  Service, 
[FR  Doc  88-21244  Filed  9-16-88;  8:45  am] 

BIUJNO  CODE  M10-1>4I 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 
15  CFR  ParU  375,  379  and  399 

[Docket  No.  ftOS13-81 131 

Editorial  Clarifications  and  Corrections 
to  the  Export  Administration 
Regulations 

AOENCV:  Bureau  of  Export 

Administration.  Commerce. 

action:  Final  rule^ 

summary:  This  rule,  which  neither 
expands  nor  limits  the  provisions  of  the 
Export  Administration  Regulation  (15 
CFR  Parts  368-399],  makes  editorial 
corrections  and  clanfications  and.  in 
some  cases,  inserts  material 
inadvertently  omitted  from  earlier 
regulatory  amendments. 

Among  these  corrections  and 
clarifications,  are  the  following: 

(a)  An  entry  to  the  chart  in  5  3"51  is 
amended  for  consistency  and  clarity. 

(b)  Section  379  4(n(ll[i)lQ).  the  export 
of  technical  data  under  Genera!  License 
GTDR  is  amended  by  inserting  language 
that  had  been  inadvertently  oramed. 

fc)  Country  Group  S  is  added  to 
§  379.8(a)(3)  for  consistency  with  other 
provisions  in  Part  379, 

(d|  ECCN  1460A  of  the  Commodity 
Control  List  is  amended  by  inserting 
language  that  was  inadvertently  omitted 
from  the  list  of  countries  requirmg  a 
validated  license 

(e)  ECCN  1757.^  of  the  Commodity 
Control  List  is  amended  by  adding  a 
technical  note. 

(0  ECCN  1519A  of  the  Commodity 
Control  List  is  amended  by  inserting 
language  that  had  been  inadvertently 
omitted  from  the  note  after  Technical 
Note  2. 


tFFECnVf  DATE  September  19,  1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Patricia  Muldonian.  Office  of 
Technology  and  Policy  Analysis.  Bureau 
of  Export  Administranon  Telephone: 
1202) 377-2440 

SUPf>l£MENTARY  INFORMATION: 
Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
Ha)  of  Executive  Order  12291.  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  This  rule  mentions  collections  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980 
144  use.  3501  e:  seq).  These 
collections  have  been  approved  by  Ihe 
Office  of  Management  and  Budget  under 
control  numbers  0625-0001  and  0625- 
0140. 

3-  Section  13(al  of  the  Export 
Administration  Act  of  1979.  as  amended 
(50  U.S.C.  app.  2412(al)  (EAAl,  exempts 
this  rule  from  all  requirements  of  section 
553  of  the  Administrative  Procedure  Act 
(APAl  (5  U.S.C,  553).  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
data.  This  rule  is  also  exempt  from  these 
.APA  requirements  because  it  mvolves  e 
foreign  and  military  affairs  function  of 
the  United  States.  Section  13lb)  of  the 
EAA  does  not  require  that  this  rule  be 
published  in  proposed  form  because  this 
rule  does  not  impose  a  new  control. 
Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be  given 
for  this  rule. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Admmistrative  Procedure  Act  (5  U.S.C. 
553),  or  by  any  other  law.  under  sections 
B03(a)  and  604(al  of  the  Regulatory- 
Flexibility  Act  (5  use.  603(a)  and 
604(a)l  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  This  rule  does  not  contain  policies 
with  Federahsm  inplications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12B12. 

Accordingly,  this  rule  is  issued  in  final 
form.  However,  as  with  other 
Department  of  Commerce  rules, 
comments  from  the  public  are  always 
welcome.  Comments  should  be 
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submitted  to  Patricia  MuIdonJan.  Office 
of  Technology  and  Policy  Analysis. 
Bureau  of  Export  Administration. 
Department  of  Commerce.  PO  Box  273. 
Washington.  DC  20044. 

List  of  Subjects  in  15  CFR  Parts  375.  379 
and  339 

Exports.  Computer  technology. 
Reporting  requirement.^.  Science  and 
technology 

Accordingly,  Parts  375.  379  and  399  of 
the  Export  Administration  Regulations 
(15  CFR  Parts  368  through  399)  are 
amended  as  follows; 

PART  375— (AMENDED] 

t  The  authority  citation  for  Part  375 
continues  to  read  as  follows: 

.•\uthority:  Pub  L  96-"2.  93  Stat.  |50  U.S  C. 
dpp  2401  et  seq  1.  as  amended  by  Pub-  L  97- 
145  of  December  29, 1981  and  by  Pub,  L  99-^4 
of  fuly  12. 1985;  EO.  12525  of  July.  1985  (50  FK 
28757.  luly  18.  1985). 

PARTS  379  and  399— (AMENDED) 

2,  The  authority  citation  for  15  CF'R 
Pdrts  379  and  399  continues  to  read  as 
follows: 

Authority:  Pub-  L  9&-72,  93  Stai.  503  (50 
use.  app.  2401  et  sdj],  as  amended  by  Pub. 
L  9^-145  of  December  29. 1981  and  by  Pub.  L. 
99-64  of  liily  12. 1965;  E.O  12525  of  July  12, 
1985  150  FR  28757,  |uly  16.  1985):  Pub-  L  95- 
223  of  December  28, 1977  (50  U  S C  1701  et 
9eq):E.O  12532  of  September  9  1985;50FR 
36861.  Sept.  10.  1985)  as  affecied  by  noUce  of 
Sept.  4,  1986  (51  FR  3192S.  Sept  8,  19861:  Pub 
L.  99-440  of  October  2, 1986  [22  V  S  C.  5001  el 
seq  \.  and  E.O.  12571  of  October  27.  1986  (51 
FR  39505.  October  29.  1986t 

§375.1    (Am«>d«dl 

3  The  chart  m  %  375.1  is  amended  by 
revising  the  entry  under  the  second 
column  reading  "Switzerland"  to  read 
Switzerland  and  Liechtenstein '- 
4.  Section  379.4(n(ll(i)(Ql  ia  revised  to 
read  as  follows: 

§  379.4    G«n«ral  Uc«nse  QTDR:  Technical 
Data  Und*r  R«stiictk>n. 


(Ql  Terminal,  multiplex  or  modem 
equipment  designed  for  or  used  as 
components,  accessories  or  sub- 
assemblies of  frequency,  time  or  space 
division  telephone-switching  systems 
employing  digital  transmission 
techniques  designed  at  a  data  signalling 
rate  exceeding  2.1  megabits  per  second. 


;  379.8    [Anwndttd) 

5.  Section  379.8{a](3l  is  amended  by 
adding  the  letter  "S".  after  the  letter 
■*(Q)". 


<$  399.1.  Supplement  No.  1.  Group  4 

[Amended] 

6.  In  Supplement  No.  1  to  §  399.1  (thy 
Commodity  Control  List].  Commodity 
Group  4  (Transportation  Equipment), 
ECCN  1460A  IS  amended  by  adding  the 
phrase  "and  the  Peoples  Rep-jblic  of 
China  '  after  the  phrase  'Country 
Groups  QSWYZ".  in  paragraphs  (hi. 
(c)(1)  and  fc)(2] 

$  399.1,  Supplement  No.  i.  Group  5 

(Amended) 

7  In  Supplement  No.  1  to  §  399,1  (the 
Commodity  Control  List).  Commodity 
Group  5  (Eliectronics  and  Precision 
instruments).  ECCN  1519A  is  amended 
by  revising  the  note  after  Technical 
Note  2  to  read  as  follows: 

1519A     Single  and  multi-channnl 
communications  transmission 
equipment,  including  terminal, 
tntermediale  amplifier  or  repeater 
equipment  and  multiplex  busses  and 
multiplex  equipment  used  for 
communications  within  or  between 
communication  or  other  equipment  and 
systems  by  tine,  cable,  optical  fiber  or 
radio  means,  and  associated  modems 
and  multiplex  equipment. 


Technical  Note  2:  ' 


Note:  See  {  379-4(f)(l)(i)(Q)  for  written 
Hssurance  requirement  for  exports  of 
technical  data  related  to  equipment  described 
m  paragraph  (b|  or  (d)  of  the  List  of  this 
ECCN.  but  having  a  data  signalhng  rate 
exceeding  2.1  megabits  per  H»?cond 


§  399.1,  Supplement  No.  1.  Group  7 
[  Amended  I 

B.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List).  Commodity 
Group  7  (Chemicals.  Metalloids. 
Petroleum  Products  and  Related 
Materials).  ECCN  1757A  is  amended  by 
adding  a  technical  note  after  paragrFiph 
[k)Il|,  as  follows: 

1757A    Compounds  and  materials  as 
described  in  this  entry. 

(k)'   •   • 

ID'   •   • 

Technical  Note:  The  negative  resists 
controlled  by  I757(k)(l)  have  their  maximum 
dbsorption  peak  at  a  wavelength  less  Ihan 
3S0  nanometers. 

Dated:  September  13. 1968. 
Michael  £.  Zacharia, 

Assistant  Secrtflary  for  Export 

Administrotiun. 

[FR  Doc.  86-21165  Piled  9-16-68;  MS  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  4  and  292 

[Docket  No.  RMB7-13-001 ) 

implementation  of  ttte  Electric 
Consumers  Protection  Act  of  1986; 
Hydroelectric  Applicants  With  Pro)ects 
at  a  New  Dam  or  Diversion  Seeking 
BeneftU  Under  the  Public  Utility 
Regulatory  Policies  Act  of  1978;  Order 
Granting  Rehearing  Solely  for  the 
Purpose  of  Further  Consideration 

Issued  Sfpleinl*r  9.  IWiH, 

AQENCV:  Federal  Energy  Regulatory 

Commission. 

ACTtON:  Order  granting  rehearing  solely 

for  the  purpose  of  further  consideration. 

SUMMARV:  The  Federal  Enersy 
ReRulatory  Commission  (Commission) 
issued  a  final  rule  (Order  No.  499)  on 
|uly  11.  1988.  implementing  section  8  of 
the  Electric  Consumers  Protection  Act  of 
1986  (ECPA)  (Order  No-  499.  53  FK 
26.992  duly  18.  1988).  Ill  FERC  Stats.  A 
Ht^as  ?  30,822  duly  11.  1988). 

Thf  Commission  received  one  joint 
request  for  rehearing  from  American 
Rivers  and  Friends  of  the  Earth  (AR). 
The  Commission  is  granting  rehearing  of 
Order  No  499  solely  for  the  purpose  of 
further  consideration,  and  this  order 
does  not  constitute  a  grant  or  denial  of 
the  request  on  its  merits  in  whole  or  in 
part. 

EFFECTIVE  DATE:  September  9.  1988. 
FOR  FURTHER  INFORMATION  COKTACr. 

Roger  E.  Smith,  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington.  DC  2042ft.  (202)  357- 
8530 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  pubhshing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
1000  at  the  Commission's  Headquarters. 
825  North  Capitol  Street.  NK.. 
Washington.  DC  20426. 

The  Commission  Is8\ianre  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  uspr  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8997.  To 
acc.es8  CIPS.  set  your  communications 
software  to  use  300.  1200  or  2400.  baud. 
full  duplex,  no  parity.  8  data  bits,  and  1 
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stop  bit,  The  full  text  of  this  order  on 
rehearing  will  be  available  on  CIPS  for 
10  days  from  the  date  of  issuance.  The 
complete  text  on  diskette  in  Word- 
Perfect format  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
La  Dom  Systems  Corporation,  also 
located  in  Room  1000,  825  North  Capitol 
Street,  NE..  Washington,  DC  20428 

Before  Commissioners:  Martha  Q. 
Hf^sse,  Chairman:  Charles  G.  Slalon  and 
(Charles  A.  Trabandt. 

On  luly  n,  1988  the  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  as  final  rule  (Order  No.  499) 
implementing  section  8  of  the  Electric 
Consumers  Protection  Act  of  1986 
(ECPA).' 

Pursuant  to  18  CFR  385.713  (1988).  the 
Commission  received  one  joint  request 
for  rehearing  from  American  Rivera  and 
Friends  of  the  Earth  (AR).  The 
Commission  is  granting  rehearing  of 
Order  No.  499  solely  for  the  purpose  of 
further  consideration.  This  order  is 
effective  on  the  date  of  issuance.  This 
action  does  not  constitute  a  grant  or 
denial  of  the  request  on  its  merits  in 
whole  or  In  part. 

Pursuant  to  Rule  713(d)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385,713(d)  (19881).  no 
answers  to  the  request  for  rehearing  will 
be  entertained  by  the  Commission. 

By  the  Commission- 
Lois  D.  Casbell. 
Acting  Secretary. 

(FR  Doc.  6ft-21311  Filed  9-16-68;  8:45  am] 
SIUJNG  CODC  »T17-at-« 


18  CFR  Parts  161,  250.  284,  and  389 

I  Docket  No.  RMe7-5-O00;  Order  No.  497  i 

Inquiry  Into  Alleged  Anticompetitive 
Practices  Related  to  Marketing 
Affiliates  of  Interstate  Pipelines;  Order 
Extending  Tlnf>e  for  Filing 

IssuL-d  SepU-mber  9.  196a. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Order  extending  time  for  Rling 
under  order  No.  497. 

summary:  The  Commission,  on  June  1. 
1988.  issued  a  final  rule  (Order  No.  497) 
in  Docket  No.  RM87-5-O00  (53  FR  22.139 
dune  14. 1988}.  FERC  Stats  &  Regs. 
(Regulations  Preambles]  \  30.820).  The 


rule  established  standards  of  conduct 
and  reporting  requirements  to  prevent 
preferential  treatment  of  affiliated 
marketers  by  interstate  natural  gas 
pipeline  companies  in  providing 
transportation  services.  Certain 
reporting  requirements  in  the  rule 
contained  in  FERC  Form  No.  592.  were 
to  be  filed  in  written  and  electronic  form 
by  September  12, 1988. 

In  this  order,  the  Commission  is 
extending  the  deadline  for  filing  FERC 
Form  No.  592.  both  in  written  and 
electronic  format,  until  September  19. 
1988. 

DATE:  The  deadline  for  Tiling  Form  No. 
592  is  extended  to  and  including 
September  19,  1988 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  ).  L.ane.  Office  of  the  General 
Counsel.  Federal  Energy  Regulalorv 
Commission.  825  North  Capitol  Street, 
NE..  Washington,  DC  20426.  (202)  357- 
BS30. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishms  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
1000  at  the  Commission's  Headquarters. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  he 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (2021  357-8997.  To 
access  CIPS.  set  your  communications 
software  to  use  300. 1200  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
slop  bit  The  full  text  of  this  order  will 
be  available  on  CIPS  for  10  days  from 
the  date  of  issuance.  The  complete  text 
on  diskette  in  WordPerfect  format  may 
also  be  purchased  from  the 
Commissions  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
Room  1000. 825  North  Capitol  Street. 
NE.,  Washington.  DC  20426. 

Before  Commissioners:  Martha  O. 
Hesse,  Chairman;  Charles  G.  Slalon  and 
Charles  A.  Trabandt. 

The  Commission,  on  |une  1.  1988. 
issued  a  final  rule  (Order  No.  497)  in 
Docket  No.  RM87-5-000.'  The  rule 


established  standards  of  conduct  and 
reporting  requirements  to  prevent 
preferential  treatment  of  affiliated 
marketers  by  interstate  natural  gas 
pipeline  companies  in  providing 
transportation  services. 

The  standards  of  conduct  in  the  final 
rule  became  effective  July  14,  1988. 
Certain  reporting  requirements  in  the 
rule  were  contained  in  FERC  Form  No. 
592.  The  form  was  to  be  filed  in  written 
and  electronic  format  by  September  12. 
1988. 

In  response  to  various  questions 
regarding  FERC  Form  No.  592.  several 
technical  changes  were  made  to  the 
form  on  August  30, 1988.*  In  order  to 
provide  interstate  pipelines  sufficient 
lime  to  incorporate  the  changes  made  in 
FERC  Form  No.  592  the  Commission  is 
extending  the  deadhne  for  filing  the 
form,  both  in  written  and  electronic 
format,  until  September  19,  1988. 

This  order  does  not  affect  the 
September  12, 1988.  filing  date  for  the 
information  required  in  §  161.3(il  of  the 
rule.  That  section  requires  pipelines  to 
file  with  the  Commission  procedures  to 
enable  shippers  and  the  Commission  to 
determine  how  the  pipeline  is  complying 
with  the  standards  of  conduct 
established  in  {  161.3  of  the  rule. 

By  the  Commission. 
Lois  Cashell, 
Acting  Secrelar)'. 
[FR  Doc  88-21310  Filed  9-16-88;  8  45  ami 

BILLING  CODC  6717-«1-« 


'  'JtnplemeriTMlion  of  Section  a  o(  Ihc  Electric 
Conitumer*  ProI«K;Uon  Act  of  1968;  Hydrwlectnc 
Applicanta  with  Projpots  »l  8  New  Dam  or  Diversion 
Seeking  Benefits  Under  the  Public  Uiilify  Rt-guldloty 
Micici  Ad  o(  197a"  Order  No,  49ft,  S3  FR  26.992 
duly  16.  maei,  ill  FKRC  StatA  ft  Rtt(!«.  \  30.822  duly 
11.1986). 


>  53  FR  22.139  t|une  14. 198B).  FERC  Stats,  ft  Re^ 
(RegulaUons  Preamhlesj  \  30320.  The  standards  of 
conduct  In  the  rule  are  codified  at  16  CFR  161.3.  The 
rule's  reporUufi  requirements  ar«  al  16  CFR  250  16 
The  nite  also  contaUHid  ■  restrictloo  on  a  non-open 
access  pipeline  s  ability  to  discouni  traosporlation 
MTvice  to  Its  aiTilidtefi.  Sw  18  CFR  Z84.71d)[5|(ii). 


DEPARTMEKT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

ICG011  B&-05I 

Temporary  Drawbridge  Operation 
Regulations:  Cerritos  Channet,  CA 

agency;  Coast  Guard.  DOT. 
action:  Final  temporary  rule. 

summary:  At  the  request  of  California 
Deptirtment  of  Transportation,  the  Coas! 
(iuard  IS  issuing  temporary-  drawbridge 
operation  regulations  for  the  Schuyler 
Heim  drawbndge  across  Cerritos 
Channel  at  Long  Beach.  California.  The 
temporar>'  regulations  are  being 
established  to  facihlate  repairs  to  the 
bridge  electrical  and  fendering  systems 
and  replacement  of  the  bridge  deck.  The 
regulations  prohibii  openings  for 
recreational  vessels,  require  advance 
notice  for  commercial  vessel  passages. 


■  S3  FR  34.277  [SepL  &  19BB). 


36274       Federai  Regigter  /  Vol.  53.  No.  181  /  Monday.  September  19.  1988  /  Rules  and  Regulations 


and  provide  ihat  the  draw  need  not  be 
opened  for  the  passage  of  vessels  for 
sixty  days  during  the  construction 
period  from  1  October  1986  to  31  March 
1989.  This  action  will  accommodate  the 
reasonable  needs  of  navigation.  Small 
boats  and  some  coounerdal  vessels  will 
be  able  to  pass  under  the  dosed  bndge, 
and  larger  vessels  have  an  alternate 
channel  available.  The  distance  from 
one  side  of  the  bridge,  around  Terminal 
Island,  to  the  other  side  is  about  11 
miles. 

EFFECTIVE  DATE:  These  regulations 
become  effective  on  October  1. 1988  and 
terminate  on  March  31,  1989. 
FOR  FUimiEff  INFOAMA-nON  CONTACT 

Sharol  Taylor.  Bridge  Administrator. 
Eleventh  Coast  Guard  District  at  (415) 
437-35M. 

SUPPlfMEHTAinr  iNFOmuTtON:  On  |une 
16.  1988.  the  Coast  Guard  published  a 
proposed  temporary  rule  concemmg  this 
amendment  (53  FR  22506).  The 
Commander.  Eleventh  Coast  Guard 
Distnct.  also  published  the  proposal  as  a 
Public  Notice  11-84  dated  |une  17. 1988. 
In  each  notice,  interested  persons  were 
given  until  August  1, 1988  to  submit 
comments.  Good  cause  exists  for 
makmg  the  regulation  effective  in  less 
than  30  days  after  Federal  Register 
publication.  Bndge  repairs  are 
necessary  and  the  contract  for  repairs 
has  been  issued  with  construction 
commencmg  1  October  l&8a  Delaying 
the  effective  date  of  the  regulation 
would  be  contrary  to  the  public  interest 
since  immediate  action  is  needed  to 
keep  the  bridge  in  service. 

Drafting  Information 

The  drafters  of  this  rule  are  Sharol  E. 
Taylor,  project  officer,  and  Lieutenant 
Commander  I.J.  )a8kot.  project  attorney. 
Eleventh  Coast  Guard  District  Legal 
Office. 

Discussion  of  Comments 

Three  responses  were  received  to  the 
public  notice.  The  Pilot  Service  for  Los 
Angeles  and  Long  Beach  Harbors  had 
no  objection.  Cabrillo  Harbor  Cruises. 
Inc.  wanted  clarification  on  the 
proposed  temporary  regulation  and 
closure  of  the  channel.  The  Coast  Guard 
provided  clarification  and  advised  them 
that  the  channel  would  not  be  closed, 
although  construction  equipment  will 
occupy  a  portion  of  the  channel. 
Crowley  Towing  and  Transportation  Co, 
objected  on  the  basis  of:  safety:  time 
delays  for  commercial  and  emergency 
vessel  transits:  and  economic  impact. 
They  estimated  their  own  expenses 
would  increase  $500,000  if  a  six  month 
bridge  closure  was  authorized.  The 
Coast  Guard  met  %vith  Crowley  Towring 


and  Construction  and  the  California 
Department  of  Transportation  and 
determined  that  the  bndge  need  only  be 
completely  closed  for  a  period  of  80 
days,  and  that  one  hour  advance  notice 
could  be  given  during  the  remainder  of 
the  construction  penod.  The  Coast 
Guard  also  determined  that  the 
regulation  provides  adequately  for 
vessel  safely  and  emergency  responst?. 

Economic  Assessment  and  Certification 

TTiese  temporary  rcguUtions  are 
considered  to  be  non-major  under 
Executive  Order  1C291  on  Federal 
Regulation,  and  noneignificdnt  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  CF"R  11034; 
February  26.  1979).  The  economic  impact 
has  been  found  to  be  so  minimal  that  a 
full  regulatory  evaluation  is 
unnecessary.  The  only  impart  would  be 
on  the  larger  vessels  not  able  to  pass 
under  the  closed  bridge  and  they  have 
an  alternate  channel  available  Crowley 
Towing  and  Transportation  Co.  had 
obiected  to  the  original  six  month 
closure  stating  that  the  alternate 
channel  would  increase  costs  by 
SSOO.OOa  After  meeting  with  Crowley 
and  Cahfomia  Department  of 
Transportation  an  alternative  that 
included  a  complete  closure  of  only  two 
months  was  agreed  on.  Since  the 
economic  impact  of  these  regulations  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  they  will  not  have  a 
gi;;{ruficant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Final  Temporary  Regulations 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33  of  the  Code  of  Federal 
Regulations  is  revised  as  follows: 


PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

Subpart  B— Specific  Requlrem«nU 

iThe  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  US  C  499:  49  CFR  1  46  and  33 
CFR  li)5-l(8). 

2.  Section  117.147  is  amended  by 
adding  (a][l)  to  read  as  follows: 

S  117.147    C«rrtto«  ChanrML 

ia)-  •  • 

(1)  Tlic  draw  of  the  Commodore 
Schuyler  F.  Heim  Bridge,  mile  4^.  at 
Long  Beach  may  remain  completely 
closed  for  a  period  of  up  to  sixty  days 
during  the  six  month  construction  period 
from  October  1.  1988  to  March  31.  1980. 
The  dates  for  this  sixty  day  closure  will 


he  announced  in  the  LocaJ  Notice  to 
1  'ariners.  During  (he  remainder  of  the 
six  month  construction  period  the  draw 
need  open  only  for  public  vessels  of  the 
L'nlted  States,  State  or  local  vessels 
used  for  pubbc  safety,  tugs  with  tows. 
and  commercial  vessels,  on  signal  if  at 
least  one  hour  advance  notice  is  given. 

Dated  AugUBl  29.  1968 
I  W.  lOma. 

Rear  AdmJrol,  US.  Cooat  Guard  Commander. 
Eievmntb  Coast  Guard  District 
IFR  Doc-  B8-21157  Filed  »-16-«8:  a-45  ami 

KLUMa  CODE  Mte-1«4 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  405 

IHSa-130-F] 

Medicare  Program;  Allemattve 
Sanctions  for  Suppliers  of  End-Stage 
Renal  Disease  (ESRD)  Services 

agency:  Health  Care  Fmancinfl 
Administration  (HCFA).  HHS. " 
ACnOM:  Final  rule. 

summary:  These  amendments  specify 
the  sanctions  thai  may  be  imposed  on 
suppliers  of  ESRD  services  m  lieu  of 
termination  of  Medicare  coverage  of 
those  services,  the  conditions  under 
which  the  alternative  sanctions  may  bp 
imposed,  and  the  appeal  nghls  of 
sanctioned  suppliers.  The  rules  are 
necessary  to  implement  a  recent 
amendment  to  section  1881  of  the 
Medicare  law,  to  provide  information 
about  appeal  rights,  and  to  reflect  other 
provisions  of  section  lB81(cJ13). 

The  purpose  is  to  implement  the 
alternative  sanctions  provisions  and 
ensure  clear  understanding  of  appeal 
rights  and  the  basis  for  reinstatement  of 
coverage  after  termination, 
EFFECTIVE  DATE:  These  regulations  are 
effective  October  19. 1988. 
FOR  FURTHER  INFORMATION  COiaACr. 
Spencer  Colbum  (301)  966-88:13. 
SUPPLEMEKTARY  INFORMATION: 

I.  Background 

The  Social  Security  Amendments  of 
1972  (Pub,  L  92-803)  made  it  possible  for 
individuals  to  become  entitled  to 
Medicare  on  the  basis  of  a  diagnosis  of 
end-stage  renal  disease-  The  ESRD 
amendments  of  1978  (Pub.  L  95-292) 
amended  the  Medicare  law  to  add 
several  provisions  applicable  to  ESRD 
services  and  to  payment  for  those 
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services.  As  with  other  providers  and 
suppliers  of  Medicare  services.  ESRD 
suppliers  are  required  to  meet  certain 
conditions  for  coverage  of  the  services 
they  furnish  to  Medicare  beneficiaries. 
The  basic  sanction  for  failure  to  meet 
those  conditions  is  termination  of  the 
provider  agreement  in  the  case  of 
providers,  and  of  coverage  of  the 
services  in  the  case  of  suppliers.  Section 
23S2(a)  of  the  Dericit  Reduction  Act  of 
1934  IPub.  L.  96-369)  amended  section 
1881(c)  of  the  Medicare  law  to  provide 
that  if  a  provider  is  deficient  only  in  the 
requirement  to  cooperate  in  achieving 
the  goals  and  plans  of  the  network  of 
ESRD  facilities  to  which  it  belongs,  and 
that  deficiency  does  not  immediately 
jeopardize  patient  health  and  safety,  the 
Secretar>'  may  impose  other  sanctions 
as  an  alternative  to  terminating 
coverage  of  the  ESRD  services  furnished 
by  that  supplier. 

II-  Provisions  of  the  Proposed 
Regulations 

On  April  9. 1987.  at  52  FR  11517.  we 
published  a  Notice  of  Proposed 
Rulemaking  and  requested  comments  on 
the  addition  of  three  new  sections  to 
Subpart  U  of  Part  405  of  the  Medicare 
rules.  We  proposed  that — 

•  Section  405.2180  would  specify  the 
basic  sanction,  which  is  termination  of 
Medicare  coverage,  and  the  basis  for 
reinstatement  of  coverage  after 
termmaUon.  When  termination  is  based 
on  failure  to  participate  in  network 
activities  and  pursue  network  goals, 
coverage  could  be  reinstated  when 
HCFA  finds  that  the  supplier  is  making 
a  reasonable  and  appropriate  effort  to 
comply  with  this  requirement.  When 
termination  is  based  on  failure  to  meet 
any  of  the  other  conditions  specified  in 
Subpart  U.  coverage  would  not  be 
reinstated  until  HCFA  found  that  the 
reason  for  the  sanction  had  been 
removed  and  there  was  reasonable 
assurance  that  it  would  not  recur. 

•  Section  405.2181  would  descnbe  the 
alternative  sanctions  (denial  of  payment 
of  any  patients  accepted  for  care  after 
the  effective  date  of  the  sanction,  and 
gradual  reduction  of  payments  for  all 
patients)  and  the  circumstances  under 
which  they  might  be  imposed. 

•  Section  405.2182  would  set  forth  the 
notice  procedures  that  HCFA  will  follow 
and  the  appeal  rights  of  sanctioned 
suppliers.  HCFA  would  give  notice  tn 
the  supplier  and  the  public  at  least  30 
days  before  the  effective  date  of  the 
sanction.  If  coverage  was  terminated, 
the  supplier  could  appeal  under  Part  498 
of  the  Medicare  rules,  which  provide  for 
heanng  before  an  Administrative  Law 
judge  (ALI)  and  a  right  to  request 
Appeals  Council  review  of  the  ALJ's 


decision.  If  an  alternative  sanction  was 
imposed,  the  supplier  would  have  a  nght 
to  an  informal  reconsideration  before  a 
HCFA  official  who  had  no  part  in  the 
appealed  decision. 

III.  Response  to  Comments 

Comments  were  received  from  two 
national  renal  associations,  a  national 
dialysis  chain,  and  one  interested 
citizen  All  commenters  approved  of  the 
use  of  alternative  sanctions,  but  one 
believed  that  implementation  should  be 
postponed.  The  specific  comments  and 
our  responses  are  discussed  below. 

Removal  of  Sanction 

Comments:  Two  of  the  commenters 
expressed  concern  about  the  criteria 
and  the  procedures  for  reinstatement  of 
full  coverage  for  sanctioned  suppliers. 
One  requested  that  the  criteria  for 
determination  of  "responsible  and 
appropriate  efforts  to  meet  the 
condition"  be  further  defined,  and  asked 
whether  a  plan  of  correction  would  be 
sufficient  for  removal  of  a  sanction,  or 
an  onsite  visit  would  be  required.  The 
other  requested  the  inclusion  of  a 
procedure  that  would  enable  the 
sanctioned  supplier  itself  to  seek 
reinstatement  of  full  coverage. 

Response:  An  alternative  sanction 
will  be  removed  when  the  noncompliant 
supplier  demonstrates  and  documents 
that  the  reason  for  the  sanction  has  been 
eliminated.  The  form  and  substance  of 
the  documentation  required  to  remove 
the  sanction  will  depend  on  the  reasons 
for  applying  a  sanction.  For  example,  if 
a  facility  is  sanctioned  for  failing  to 
submit  data  forms,  the  sanction  would 
be  removed  when  the  facility  submits 
the  delinquent  forms.  A  site  visit  to 
venfy  compliance  would  not  be 
necessary  and  a  plan  of  correction 
would  not  suffice-  On  the  other  hand,  if 
a  faclhty  is  sanctioned  for  failure  to 
comply  with  established  criteria  and 
standards  relatmg  to  quality  and 
appropriateness  of  care,  then  a  plan  of 
correction  in  conjunction  with  a  site 
visit  might  be  necessary  to  document 
that  the  reason  for  the  sanction  has  beer, 
eliminated.  In  any  event,  each  sanction 
notice  will  explain  what  is  required  for 
informing  HCFA  concerning  correction 
of  the  particular  problem  or  problems. 
and  the  sanctioned  supplier  will  follow 
that  guidance.  Given  this  procedure,  we 
do  not  understand  the  thrust  of  the 
comment.  It  is  the  supplier  who  seeks 
reinstatement  by  following  the  guidance 
in  the  sanction  notice. 

Relationship  With  Network 
Organizations 

Comment:  Three  of  the  four 
commenters  were  concerned  with  this 


aspect  of  the  proposal.  One  considered 
that  "participate  in  network  activities 
and  pursue  network  goals"  is  too  v-igue 
to  be  useful  in  application  of  the 
alternative  sanction.  He  recommeniled 
that  the  goals  and  activities  be  as 
objective  as  possible  to  facilitate 
unbiased  judgment  of  compliance  and 
that  they  be  clearly  stated  and  widely 
disseminated  by  tlie  networks  lo  all 
facilities. 

Response: 'The  statutory  provision  for 
alternative  sanctions  limits  those 
sanctions  lo  suppliers  ihat  are  "not 
cooperating  m  achieving  the  goals  and 
plans  of  the  network."  These 
implementing  regulations  reflect  that 
statutory  language  and  allow  tlie 
flexibility  needed  to  achieve  the  intent 
of  the  law. 

As  part  of  the  network  contracts,  each 
network  organization  will  be  required 
to— 

•  Identify  specific  network  goals  and 
objectives;  and 

•  Develop  procedures  for  informing 
each  member  facility  as  to  the  goals  and 
the  plans  for  achieving  the  goals. 

Comment:  A  second  commenler  was 
concerned  that  the  administrative 
bodies  of  the  networks  might  be  able  to 
harass  individual  facilities.  The 
following  were  suggested  as  means  of 
precluding  this- 

•  Require  broad  representation  and 
frequent  rotation  of  network  committee 
members. 

•  Establish  review  and  appeal 
procedures  within  the  network. 
available  lo  "recalcitrant'  facilities 
before  they  are  reported  to  HCFA. 
These  might  be  similar  to  the  procedures 
followed  when  a  Utilization  and  Quality 
Control  Peer  Review  Organization 
makes  a  denial  determination,  that  is.  a 
determination  that  the  services  are  not 
medically  necessar>-.  not  reasonable,  or 
not  furnished:  al  the  appropriate  level  of 
care. 

•  Identify,  in  the  rules,  the  specific 
circumstances  under  which  alternative 
sanctions  would  be  imposed. 

Response:  We  do  not  anticipate  that 
the  network  organizations  will  plan 
activities  that  would  be  disruptive  lo  the- 
participating  ESRD  supphers. 
Furthermore,  the  actual  implementation 
of  the  alternative  sanction  provisions 
will  be  conducted  by  the  HCFA  regional 
offices.  Regional  staff  considers 
recommendations  from  the  ESRD 
network  organizations,  but  those 
organizations  do  not  make  the 
determination.  Regional  office  staff 
reviews  the  documentation  submitted  by 
the  networks  to  determine  whether  the 
sanction  is  appropriate.  This  process 
will  be  similar  to  current  regional  office 
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procedures  for  reviewing  State  survey 
agency  Rndinga  before  inlliatfng 
terrmnahon  action.  If  regional  staff 
reports  any  problems,  we  will  take 
whatever  corrective  action  is  required. 

Comment:  The  third  commenter 
considered  that  implementation  of  the 
alternative  sanctions  is  inappropriate  nt 
this  time  because  of  the  proposed 
restructuring  of  the  network 
organizations  (notice  published  April  9, 
1987  at  52  FR  11550).  and  changes  in 
their  responsibthties  (NPRM  pubhshed; 
May  12,  1987  at  52  FR  177771.  This 
commenter  believes  thai  the 
effectiveness  of  the  restructured 
network  organizations  is  stiU  in  question 
and  that  they  should  be  given  the 
opportunity  to  establish  themselves 
before  the  alternative  sanction 
provisions  are  implemented. 

Response:  The  final  rule  on  ESRD 
network  responsibihties.  published  on 
lanuary  21.  1988  f53  FR  1617}  made  no 
changes  m  the  May  1987  proposal, 

We  believe  the  alternative  sanction 
provisions  should  be  implemented  as 
soon  as  possible  for  two  reasons: 

•  So  that  suppliers  can  be  encouraged 
to  pursue  the  network  goals  without  the 
need  to  terminate  coverage  of  their 
services;  and 

•  Because  having  to  do  without  the 
services  of  a  termmatt?d  supplier  would 
hinder  network  activities  more  than 
having  to  make  recommendations  on 
alternative  sanctions. 

Withholding  of  Funds 

Comments:  Two  commentem 
suggested  that  withholding  of  payment 
be  included  as  an  alternative  sanction. 
They  considered  that  withholding  of 
payments  without  interest  would 
provide  an  incentive  for  coming  into 
compliance. 

Response:  We  have  accepted  the 
suggestion  and  included  withholding  of 
all  pa>Tnen!s  due  the  supplier,  without 
interest  as  an  alternative  sanction. 

Due  Process 

Comment  One  commenter  was 
concerned  about  the  procedures  for 
appealing  the  unposition  of  an 
alternative  sanction.  He  recommended 
thai— 

"  The  facility  have  the  right  lo 
counsel  and  to  all  the  appeal  rights 
specified  in  Part  498; 

•  The  informal  hearing  be  provided 
expeditiously: 

•  The  sanction  not  be  imposed  until 
at  least  30  days  after  the  facility 
receives  notice  of  the  hearing  ofncer's 
decision:  and 

•  The  facility  have  access  to  the 
information  that  served  as  the  basis  for 


the  allegation  that  the  facility  has  failed 
to  participate  and  purmie  network  goals 
Response:  We  have  revised  proposed 
5  405.21B2  to— 

•  Limit  the  content  of  that  section  to 
termination  of  coverage,  which  is 
appealable,  after  the  fart,  under  P,irt 
498; 

•  Add  a  new  5  405  2184  for  appeals 
from  proposed  application  of  alternative 
sanctions:  and 

•  Specify  additional  rights  of  the 
appellant  (right  to  counsel  and  access  to 
the  information  on  which  the  allegation 
was  based)  that  are  standard  practice  at 
informal  heanngs.  but  were  not  set  forth 
in  the  proposed  rule. 

The  appeal  rights  ihdf  are  specified  in 
Part  498  apply  only  to  terminations  (of  a 
provider  agreement  or  of  coverage  of  a 
supplier's  servnces)  and  not  to  the 
ailemative  sanctions.  We  believe  that 
the  informal  hearing  pnicesa  specified  in 
the  regulation  provides  adequate  appeal 
procedures  to  address  a  f.iciliry's  failure 
to  cooperate  m  the  plans  and  goals  of 
the  network. 

Technical  Cianftcations 

Comment:  One  commenter  requested 
clanfication  of  the  following  points: 

•  Does  "accepted  for  care"  (in 
connection  with  the  denial  of  payment 
sanction)  refer  to  all  patients  treated  in 
the  facihty  after  the  effective  date  of  the 
sanction  or  only  to  patients  admitted 
after  that  dale?" 

•  Is  the  20  percent  reduction  of 
payment  for  each  30  days  of 
noncomphnnce  constant,  or  df>es  i! 
increase  with  each  additional  30-day 
period? 

This  commenter  also  noted  that  the 
cross  references  in  $  405.2180  should  he 
§  405.2181.  and  queshoned  reference  to 
Part  498. 

Response  The  first  alternative 
sanction,  which  would  deny  payment  for 
services  furnished  lo  patients  accepted 
for  care  after  the  effective  date  of  the 
sanction  is  intended  lo  reduce  payment 
only  for  new  patients  in  the  facility. 
Therefore,  we  have  revised  the 
regulation  to  read  as  follows:  "Denial  of 
payment  for  services  furnished  to 
patients  Rrst  accepted  for  rare  after  the 
effective  date  of  sanction,  as  specified  in 
the  sanction  notice." 

With  respect  to  the  second  alternative 
sanction,  it  applies  to  all  patients  and 
we  intend  to  reduce  payment  by  20 
percent  for  days  1-30.  by  40  pendent  for 
days  31-60.  by  60  percent  for  days  61-90, 
etc.  The  specific  reduction  percentages 
will  be  specified  in  the  sanctiun  notice. 

The  S  405  2180  cross-reference  haa 
been  corrected.  The  }  405,2182  cross- 
reference  IB  correct.  It  reflects  the  fact 
that  the  provider  appeals  provisions  of 


Subpart  O  of  Part  405  of  the  Medicare 
regulations  were  redesignated  as  Part 
498  by  final  rules  published  on  June  J2, 
1987  al  52  FR  22444 

IV.  SuRiraary  of  Changei  hxnn  E^oposed 

Rule 

•  We  have  added  a  third  alternative 
sanction  which  is  the  withholding  of  all 
payments  due  a  supplier,  without 
interest,  until  it  has  corrected  the 
problems  that  led  to  the  imposition  of 
the  sanction. 

•  We  have  revised  S  405.2iaifb)(l) 
slightly  to  make  clear  thai  the  denial  of 
payment  sanction  applies  only  to 
patients  admitted  after  the  effective  date 
of  the  sanction. 

•  We  have  corrected  the  cross- 
reference  in  §  405J!160. 

•  We  have  added  a  new  {  405.2184  lo 
set  forth  in  greoltr  detail  the  rights  of 
suppliers  that  appeal  proposed 
imposition  of  an  alternative  sanction. 

•  We  have  added  a  new  §  405.218Hc) 
on  duration  of  sanctions. 

V.  Related  Legislation 

While  this  final  rule  was  under 
development,  section  12  of  the  Medicare 
and  Medicaid  Patient  and  Program 
Protection  Act  of  1967  |  Pub  L  100-93. 
enacted  August  19.  1987)  added  to  the 
Act  a  new  section  1881  (h)  This  new 
section  gives  the  Secretary  the  option  of 
using  a  specified  alternative  .<ianction 
(denial  of  payment  for  new  admissions) 
instead  of  termination  of  coverage  of  the 
ESRD  facility's  services.  This  sanction 
could  be  applied  to  a  facility  that  is 
deficient  in  any  of  the  a)ndition8  for 
rovcrage  of  its  ser%'iccs.  if  the  deficiency 
d<ie8  not  immediately  jeopardize  the 
health  or  safety  of  patients.  This  new 
option  IB  under  consideration  and  is  not 
included  m  this  final  rule 

Vl  Regulatory  Impact  StatemenI 

Executive  Order  12291  (K.O.  12291) 
requires  us  lo  prepare  and  publish  a 
regulatory  impact  analysis  for  any  final 
regulations  thai  are  likely  to  meet 
criteria  for  a  "mejof  rule."  a  major  rule 
is  one  that  will  result  in: 

(1)  An  annual  deficit  on  the  economy 
of  Si 00  million  or  more; 

(2)  A  major  increase  in  costs  on  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  any  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  lo 
compete  with  foreign  based  enterprises 
in  domestic  or  export  markets 

In  addition,  consistent  with  the 
Regulatory  Flexibility  Act  (5  US-C  601- 
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612),  we  prepare  and  publish  a 
regulatory  flexibility  analysis  unless  the 
Secretary  certifies  that  the  regulations 
will  not  have  a  significant  impact  on  a 
Hiit)stiintidl  number  of  small  entities.  For 
this  purpose,  we  consider  all  suppliers 
uf  ESRD  services  to  be  small  eniiiies 

We  anticipate  that  the  alternative 
sanctions  will  be  applied  only  in 
unusual  circumstances  and  only  to  a  few 
suppliers  of  ESRD  ser\-ices  Therefore. 
wp  have  determined  that  this  final  rule 
IS  no!  a  major  rule  under  Executive 
Order  122tfl.  We  have  also  determined. 
and  the  Secretary  certifies,  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 
Ust  of  Subjects  in  42  CFR  Part  405 

Administrative  practice  and 
procedure,  Health  facilities.  Health 
professions.  Kidney  diseases. 
Laboratories.  Medicare,  Nursing  homts. 
Ri'porting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  405.  Subpart  U  is 
amended  as  set  forth  below 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

Subpart  U— Conditions  for  Coverage  ot 
Suppliers  of  End-Stage  Renal  Disease 
(ESRD)  Servtcet 

1  The  authority  citation  continues  to 
read  as  follows: 

Auiborily  Se^-.ttons  1102. 1861. 1862fa).  1871, 
lti74.  and  1881  tif  the  Social  Security  Act  |42 
V  SC  1302,  1395X.  1395y(a).  1395hh,  1395kk, 
and  I395rr)  unlesii  otherwise  noted 

2.  New  55  40.5.21flO  through  $  405.2164 
are  added  to  read  as  follows: 

$  4O5.2ie0    Termtnatton  of  Medicare 
coverage. 

(a)  Except  as  provided  in  S  405.2181. 
failure  of  a  supplier  of  ESRD  services  to 
meet  one  or  more  of  the  conditions  for 
coverage  set  forth  in  this  Subpart  V  will 
result  in  termination  of  Medicare 
coverage  of  the  services  furnished  by 
thdl  supplier. 

(b)  If  termination  of  coverage  is  based 
soiely  on  a  supplier  s  failure  to 
participate  in  network  activities  and 
pursue  network  goals,  as  required  by 

5  405.2134.  coverage  may  be  reinstated 
when  HCFA  determines  that  the 
supplier  is  making  reasonable  and 
appropriate  efforts  to  meet  that 
condition. 

(c)  If  termination  of  coverage  is  based 
un  failure  to  meet  any  of  the  other 
conditions  speufied  m  this  subpart, 
coverage  will  not  be  reinstated  until 
HCFA  finds  that  the  reason  for 
termination  has  been  removed  and  there 


is  reasonable  assurance  that  it  will  not 
recur. 

540SJ1B1     AJtematJva  aanctiona. 

(al  Basis  for  application  of  ahf.mative 
sanctions.  HCFA  may,  as  an  alternative 
to  termination  of  Medicare  coverage, 
impose  one  of  the  sanctions  specified  in 
paragraph  (b)  of  this  section  if  HCFA 
finds  that — 

(1)  The  supplier  fails  to  participate  in 
the  activities  and  pursue  the  goals  of  the 
ESRD  network  that  is  designated  to 
encompass  its  geographic  area;  and 

(2)  This  failure  does  not  jeopardize 
patient  health  and  safety. 

(b)  Alternative  sanctions.  The 
alternative  sanctions  that  HCFA  may 
apply  in  the  circumstances  specified  in 
paragraph  (a)  of  this  section  include  the 
following: 

(1)  Denial  of  payment  for  services 
furnished  to  patients  first  accepted  for 
care  after  the  effective  date  of  sanction 
89  specified  in  the  sanction  notice. 

12)  Reduction  of  pa>'raents.  for  all 
ESRD  services  furnished  by  the  supplier, 
by  20  percent  for  each  30-day  period 
after  the  effective  date  of  sanction 

(3)  Withholding  of  all  pa>'ments, 
without  interest,  for  all  ESRD  services 
furnished  by  the  supplier  to  Medicare 
beneficiaries. 

(c)  Duration  of  sanction.  An 
alternative  sanction  remains  in  effect 
until  HCFA  finds  that  the  supplier  is  in 
substantia!  compliance  with  the 
requirement  to  cooperate  in  the  network 
plans  and  goals,  or  terminates  coverage 
of  the  supplier  s  services  for  lack  of 
compliance. 

§  405^182    Nottcc  Of  Mfictton  and  appeal 
rtghtK  Termkwtlon  of  tmun^n. 

(a]  Wotice  of  sanction.  HCFA  gives  the 
suppHer  and  the  general  public  notice  of 
sanction  and  of  the  effective  date  of  the 
sanction.  The  effective  date  of  the 
sanction  is  at  least  30  days  after  the 
date  of  the  notice, 

(bl  Appeal  rights.  Termmation  of 
Medicare  coverage  of  a  suppber's  ESRD 
services  because  the  auppher  no  longer 
meets  the  conditions  for  coverage  of  its 
services  is  an  initial  detennination 
appealable  under  Part  496  of  this 
chapter. 

;  405 JIM    Notice  of  appeal  lights: 
attemattve  sancltona. 

If  HCFA  proposes  to  apply  a  sanction 
specified  in  5  405.2181fb).  the  following 
rules  apply: 

(al  HCFA  gives  the  facility  notice  of 
the  proposed  sanction  and  15  days  in 
which  to  request  a  hearing: 

ib)  If  the  facility  requests  a  hearing. 
HCFA  provides  an  informal  hearing  by  a 


HCFA  official  who  was  not  involved  in 
making  the  appealed  decision. 

(c)  During  the  infonnal  hearing,  the 
facility — 

(1 }  May  be  represented  by  counael; 

(2)  Has  access  to  the  information  on 
which  the  allegation  was  based;  and 

(3)  May  present,  orally  or  in  writing, 
evidence  and  documentation  to  refute 
the  finding  of  failure  to  participate  in 
network  activities  and  pursue  network 
goals. 

(d)  If  the  written  decision  of  the 
informal  hearing  supports  application  of 
the  alternative  sanction.  HCFA  provides 
the  facility  and  the  public  at  least  ."^0 
days  before  the  effecbve  dale  of  the 
sanction,  wth  a  written  notice  that 
specifies  the  effective  date  and  the 
reasons  for  the  sanction. 

ICaialog  of  Federal  Doraesuc  A.»6i6tance 
Program  Na  13.773  Medicare— Hospital 
Insurance,  and  No.  13.774— Supplementary 
Medical  Insurance.) 

Dattd  Apnl  21. 1988. 
Williaia  L  Roper. 

Administrator,  Heailb  Care  Fmanaag 
Administration. 

Approved:  |uly  19. 1988 
OlisR.  Bowen. 
Secretory. 

\\"R  Doc-  88^21278  Filed  9-16-88:  6.-45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

Changes  tn  Rood  Evahjatton 
Deterntinations;  Aiitansas  et  aL 

A3ENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Final  rule. 

summary:  Modified  base  [100-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below. 

These  modified  evelations  will  be 
used  in  calculating  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents  and  for  second  layer 
coverage  on  existing  buildings  and  their 
contents. 

dates:  The  effective  dales  for  these 
modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
amend  the  Flood  Insurance  Rale  Map{s) 
(FIRM]  in  effect  for  each  listed 
community  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
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community,  The  respeclive  addresses 
are  listpd  on  the  following  table. 
FOR  FUfTTMEH  INFORMMTION  COtfTACT 

Mr-  |ohn  L  Matticks.  Chief.  Risk  Studies 
Division.  Federal  Insurdnce 
Administration.  Federal  Emergency 
Management  Agency.  Washington.  DC 
:t>t72.  (202)646-2767. 
SUM»t£IKIEKTARY  INFORIMTIOM:  The 
Federal  Fjnergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  modified  flood 
elevations  for  each  community  lisfpd. 
These  modified  elevations  have  bpfn 
pubhshed  in  newspaper|s|  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  smce  that  publication.  The 
Administrator,  has  resolved  any  appeals 
resulting  from  this  notification 

N'umerous  changes  made  in  the  base 
( lOO-yearj  fiood  elevations  on  the  FIRMs 
for  each  community  make  it 
administratively  infeasible  to  publish  in 
this  notice  all  of  the  changes  contained 
on  the  maps.  However,  (his  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community,  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234) 
and  are  in  accordance  with  the  National 


Flood  Insurance  Act  of  196fl.  as 
amended  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968.  (Pub.  L 
90-448).  42  use  4001^128.  and  44  CFR 
Part  65. 

For  rating  purposes,  the  revised 
community  number  is  shown  and  must 
be  used  for  all  new  policies  and 
renewals. 

The  modified  haiip  (KXVyear)  flood 
elevations  are  the  basis  for  the 
floodplam  management  measures  (hat 
the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Hood  Insurance  Program. 

These  modified  plevations.  together 
wi!h  the  floodplam  management 
measures  required  by  60.3  of  the 
program  regulations,  are  the  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  exi.sting  ordinances 
that  are  more  stringent  in  their 
floodplain  management  requirements. 
The  community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  State  or  regional  entities. 

These  modified  base  flood  elevations 
shall  be  used  to  calculate  the 
appropriate  fiood  maurance  premium 
rates  for  new  buddings  and  their 


contents  and  for  second  layer  coverage 
on  existing  buildings  and  their  contents. 

The  changes  in  the  base  flood 
elevations  are  in  accordance  with  44 
CFR  BS.4. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator.  lo  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

Ust  of  Subjects  m  44  CFR  Part  65 

Flood  insurance,  fioodplains. 

PART65— (AMENDEOl 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reurganizalion  Plan  No.  3  of  1978.  E.0. 12127. 

§65.4    [Anwndml) 

Section  65.4  Is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 


Slate/i:xxjnty/  location 


A/Vansas  /  Oawlcd  I^EMA 

Docket  6931  /city  ol  Van  3ufen. 

FlondayOange        (Dockel        Mo 

FEMA-692e)/urincc«Dorated 

areas 
SouTTi  Carotma   ■  Oa/ieston 

lDoc*iei  No    FE*AA-i5%2B\.\.r,r\- 

coqxxaied  areas 
Tennessee  /  Shotby  (Docket 

FE  WA-6929  r  unncofpof ated 

areas 


Date  arx)  name  of  newspaper 
«nere  ncbce  nvas  puUisned 


Mar    17,  24.   1988^  Press  Argus 

Courier 
May    26.    Jur^e    2.    1386,    Le^al 
Review 

Jur»e  2,  9,  1968.  The  News  Cour*- 


June   3,    10.    »9ea;   Coomwaal 
Appeal 


CNef  executive  ot^er  o(  community 


Hon.  Robert  E.  Bei.  mayor  of  itie  city  of  Van  Buren.  PO  Boa 

666.  Van  Buren.  AR  72M6. 
Hon.  Thornas  R.  Sewe*t.  courrty  admw»«stfalor,  Orange  County. 

County  Courthouse.  PO  Box  1 393.  Oiando,  FL  32802- 1393. 

Hon.  WiHiem  Furtwarigier,  Charleston  County  Aciministratton, 
County  Courthouse,  2  Courtt*cuse  Squartf.  Charleston,  SC 
29401 

Hon  WilHam  N  Moms.  Jr.  mayor.  Shelby  Counry,  160  N,  MkJ 
America  Mall,  Suite  850,  Memphts.  TN  38103 


Etfecbve  date 
of  mocftfwation 


Mar  4.  198B.... 
May  12.  1988  . 

Way  12.  1968 

Apr  24.  1988  - 


Coov 

monny 

No. 


050053 

120179 


Harold  T.  Duryee. 

Administrator.  Federal  Insurance 
Admrnistrotion 

Issued  September  9.  1988. 
[FR  Doc.  8&-21254  Filed  9-16-88;  8:45  ami 
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44  CFR  Part  65 

1  Docket  No.  FEMA-69381 

Changes  in  Rood  Elevation 
Determinations;  Florfda  et  aj. 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  hilerim  Rule. 


summary:  This  njle  lists  those 
communities  where  modification  of  the 
base  (lOOyear}  flood  elevations  are 
appropriate  because  of  new  scientific  or 
technicdl  data.  New  flood  insurance 
premium  rates  wilt  be  calculated  from 
the  modified  base  (100-year)  elevations 
for  new  buildings  and  their  contents  and 
for  second  layer  Insurance  on  existing 
buildings  and  their  contents. 
DATES:  These  modified  elevations  are 
currently  in  effect  and  amend  the  Flood 
Insurance  Rate  Map  (FIRM)  in  effect 
prior  to  this  determination. 

From  the  date  of  the  second 
publication  of  notice  of  these  changes  in 
a  prominent  local  newspaper,  any 


person  has  ninety  (90)  days  in  which  he 
can  request  through  the  community  that 
the  Administrator,  reconsider  the 
changes.  These  modified  elevations  may 
be  changed  during  the  90-day  period 

addresses:  The  modified  base  (100- 
year)  flood  elevation  determinations  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  the 
community,  listed  in  the  fifth  column  of 
the  table.  Send  comments  to  that 
address  also. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr,  John  L  Matiicks.  Chief.  Risk  Studies 
Division.  Federal  Insurance 
Administration.  Federal  Emergency 


Manajiement  Agency.  Washington.  DC 
20472.  (202)  ti46-2767. 

SUPm^MENTARY  INFORMATION:  The 

numerous  changes  made  in  the  base 
i  100-year)  flood  elevations  on  the 
FIRM(s)  make  it  administratively 
infeasible  to  publish  in  this  notice  all  of 
the  modified  base  (lOO-year)  Rood 
elevations  contained  on  the  map. 
However,  this  rule  includes  the  address 
of  the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
(lOO-year)  flood  elevation 
determinations  are  available  for 
inspection. 

Any  request  for  reconsideration  must 
be  based  on  knowledge  of  changed 
conditions,  or  new  scientific  or  technical 
data. 

These  modifications  are  made 
pursuant  to  section  206  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L 
93-234)  and  are  in  accordance  with  the 
National  Flood  Insurance  Act  of  1968.  as 
amended  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L. 
90-448)),  42  U.S.C.  4001-4128.  and  44 
CFR  Part  65.4. 


For  rating  purposes,  the  revised 
community  number  is  listed  and  must  be 
used  for  all  new  policies  and  renewals. 

These  base  (100-year)  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program. 

These  elevations,  together  with  the 
floodplain  management  measures 
required  by  60.3  of  the  program 
regulations  are  the  minimum  that  are 
required.  They  should  no!  be  construed 
lo  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  floodplam  management 
requirements.  The  community  may  at 
any  time,  enact  slricler  requirements  on 
its  own,  or  pursuant  to  policies  establish 
by  other  Federal.  Stale  or  regional 
entities. 

The  changes  in  the  base  (lOO-year) 
flood  elevations  listed  below  are  in 
accordance  with  44  CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b).  the  Administrator,  to  whom 


authonty  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  partinpating 
communities. 

List  of  Subjects  in  44  CFR  Pari  65 

Flood  insurance.  Fioodplains. 

PART  65— [AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.SC  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 121Z7. 

§65.4    I  Amended  1 

2-  Section  65.4  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 


State  and  county 


Florida.  Dade.. 


Flonda,  Orange  . 


Massachusetts.  Bristol. 
Texas,  Tarrant „ 


Dale  and  name  of 

newspaper  where  txstice 

was  published 


Ch«f  executive  officer  ol  community 


Uninoofporated  Areas.. 


Unincorporated  Areas.. 


Aug.  18,  1988,  Aug,  25, 
1 988,  Mtami  News- 


Aug,  18.  1988.  Aug  25. 
1988.  The  Orlando 
Sentfnef. 


City  of  New  Bedford Aug.  26.  1988.  Sept  2. 

1988.  New  Bedford 
I      Standard  Times. 

City  ol  Aftington ..(  Aug.  30,  1988.  Sept  6. 

1988.  TheAfUngton 
Darfy  News- 


EHectJve 

date  ol 

rMocJificatKXi 


Com- 
munity 
No. 


TTie  Honorable  Joaquin  Avion,  County 
Managef  Dade  County,  Metro  Dade 
Centef-  111  NVw  isi  Sueet.  Suiie 
2910,  Miami,  Flonda  33128-1971. 

Ttw  Honorable  Thomas  R  Seweii, 
County  Adrntntstrator,  Oange 

County.  P  O  Box  1393.  Ortanoo, 
Flonda  32802-1333 

The  HonoraDle  Jorwi  K  Butlard.  Mayor 
of  the  Oty  ot  New  Bedford,  113  W't- 
Kam  Street.  New  Bedford  MA  02740 

The  Hooorable  Btc^rd  Greene,  Mayor 
of  the  Crty  of  Arlington.  PO  Box  231, 
Arlington.  Texas  76004-0231. 


A^  10. 
1988. 


Aljq   10, 
'988. 


Aug   12. 
1988 


Aug  23. 
1988. 


255216 
B 


,  485454 


Harold  T.  Dttryae, 

Administrator.  FederaJ Insurance 
Administration. 

l.ssued:  September  9. 19B8. 
ire  Due.  88-21253  Filed  9-16-88;  8:45  amj 
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44  CFR  Part  67 

Final  Flood  Elevation  Determinations; 
Rohda.  et  at. 

agency:  Federal  Emergency 
Management  Af;ency. 

ACnott:  Final  rule. 


summary:  Modified  base  (lOO-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below. 

These  modified  eicvaiions  are  the 
basis  for  ihe  floodplain  management 
measures  that  the  community  is  required 
to  either  adopt  or  show  evidence  of 
being  already  in  effect  m  order  to 
qualify  or  remain  quahfied  for 
participation  in  ih"  National  Flood 
Insurance  Program. 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Mdp  (FIRM) 
showing  modified  base  flood  elevations, 
for  the  community.  This  dale  may  be 
obtained  by  contacting  the  office  where 
the  maps  are  availabie  for  inspection 
indicated  on  the  table  below: 


ADDRESSES:  See  table  below: 

FOR  FURTMEB  INFORMATION  CONTACT 

Mr,  John  L  Mdlticks.  Chief.  Risk  Sludies 
Division.  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency.  Washington.  DC 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  flood  elevations  for 
each  community  hsted.  Proposed  base 
flood  elevations  or  proposed  modified 
base  flood  elevations  have  been 
published  m  the  Federal  Register  for 
edch  community  listed. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
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Protection  Act  of  1968  fTllIe  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  fPub.  L  90-448)),  42  U-S-C.  4001- 
412a,  and  44  CFR  Pari  67.  An 
opportunity  for  the  community  or 
indhnduaia  to  appeal  the  proposed 
determination  to  or  through  the 
community  for  a  period  of  ninety  (90) 
days  has  been  provided. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  flood-prone 
areas  m  accordance  with  44  CFR  Part 
60. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
for  reasons  set  out  in  the  proposed  rule 
that  the  final  flood  elevation 
determinations,  if  promulgated,  wdl  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  this  rule  is  not  a  major  rule  under 
terms  of  Executive  Order  12291.  so  no 
regulatory  analyses  have  been 
proposed.  It  does  not  involve  any 
collection  of  information  for  purposes  of 
The  Paperwork  Reduction  Act. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  Insurance.  Floodplains. 

PART  67— {AMENDED] 

The  authority  citation  for  Part  67 
continues  to  read  as  follows; 

Authority:  42  U.SC.  4001  et  se<j.. 
Reorganization  Plan  No.  3  of  1978,  E.O.  12127. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  modified  base  flood  elevations 
are  finalized  in  the  communities  hsted 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  Any 
appeals  of  the  proposed  base  flood 
elevations  which  were  received  have 
been  resolved  by  the  Agency. 


S*.afe.  cflV'Kwn^  county ,  soufoe  oi  fic>oOing  and 


iNGVDl 
ModAM 

FLOfnOA 

OodiM  No.  «•») 
lafm  i^swtwn**  Aioog  antra  inoratma             

17   Souffi  Vamcxi  *v«oift,   Ooor<    'W.  Haawn- 
"W*.  FionM. 

•56 

Stale.  afy'KMm/counr)).  i 


Pmco  County  luntncorporMMl  ar««s)  (FEMA 
DoeUt  Mo  69391 

dCMS  Croet 
Aoom  2  1  mitea  «n»n9tr«»m  ol  JriorstaM  75~.~. 

ju«>  yc«ir«a»"  o<  'an  0»rr|  Road  _ 

Jual  «w»nstr«Bm  rfl  S'ale  t^oad  5;    — . 

Aoout  1  1  TWes  OownsD-aam  ol  tntwstU*  7S„ 

Juai  ucsveani  o<  riTeralate  '5     -_   . — 

*l  Divergence  •"tti  Cy^iwaa  C/ee*        _. 

Map*  vmn^M  tor  napectwn  ai  Tr>e  ^anraoQ 

VA  lonr^  0«DWV^rn.   "",30  Lin>«  Boftd.  **9m 


h  fOtyV  PtiellM  County  ifEUA 
DoCtiMMo.  M7») 


JuM    i^sVeam   of  HMnea 


Crcsa    Satov    Cant 
RoeO  *to^  Drtff^ 

Otcfi  ' 
Ju»i  upBtream  o«  cSx  railroad  — . — 
Juat  upstream  rfl  Mlf>  3ir»«l  NorVl-. 

£>ltrt  1A. 


Just  iXrwryor^arr'  o*  Owator  3ouMvw9 
CWcn  '-8-S   Just  jpslraam  al  Band  Aver^MNorVl- 
DHcttZA 

About   *D00   <eet  upstream  ol 

oner  2  


Ju«  upMream  o<  u  S  Rotite  19    . : 

Ditah  4 
Jusi  jpsuean  3f  fei>no  *<er^ue  Nortfi.      ,._-._■, 

Just  upstream  o*  S^rw  Street  Nortn 

.Just  upstream  ol  CSX  'oMoaQ 


Ditcn  4A   Nor9*i»est  corner  o(  tr^  (rie««acaon  o» 
CSx  'aihoad  arv:  s2nd  Avt^iue  "(orW    

'       *ocxit  'OC  leet  jp«ifeam  of  'Tlo^it^ 

*£>out  40C  teet  jpstrearr  al  62tk)  A*«nt)e  Nonfi 
I   Hape  avaHaUa  tor  napacttort  ai  ff<e  Enffoeenng 

Deparimant.  605'   ^Bth  Avenue  No 

Par*.  FTonoe  33666 


•PtBid. 


>a)(PeiU 


Jual  downatream  M  Ow  Romren  Read    .„_ 

Afiout  0  0  mae  upstream  o<  Ota  ^ouweM  Hoad  _ 
Uapa  a^iiaaWi  tor  kwpactton  si  me  Deoarwent 
of    '''Jfcac    Worts.    X)0    *Orirw»BtJat»or    BuiiiV^ 
*65  Certral  Avenue.  SW   ASarta.  i3«c<t^ 


l«MyV  B<*>cfi  County  iFEUA 
OocAat  No.  M30) 
i-vflte  i-OflS  Crmak 
About  2SO0  teet  aowmtream  a*  tf'*  confluence 

ot  utiM  Cotta  Creaii  ''tiutarr  A 
Acout  000  teet  dcamstream  o*  GenWr  Road    ._. 

Ajsi  dowmatraam  al  Meat  Panah  SireM 

LOOa  LOOM  Oewt  TntMUff  A. 

Al  moul^  --_ 

About  AOO  )eef  lostream  a<  Mndao)  Way  ~ 

utm  Lort  0»e»  Titujtafy  8 

Al  rrtouir 

About  '  500  leel  ia»tr«er"  al  fiwuVt . 

UfOo  Loia  i>M*  rnCMCary  LJ. 

At  mou* 

About  3S0  toM  («Mtraam  ol  moult 


*»7 
•997 


Slaiaaboro.  Geor^a 


CowwHai  ffOt*  PocM*  Wft  •Wtt 

jtsi  downsveam  o*  A>eiand  Hood-       . 

jusi  i«s&«am  ot  Bu8c^  Partiway 

About  300  'eet  upeiream  o*  Copcenwood  Df**a 


State,  cify/town/county.  Kuroa  ol  Kcotlns  art) 


»  tor  Iwapactlofl  ai  the  Engtneenng 
51     Haupp     Boulevard     B^i'dM 


WMMM  (ctfyK  Cowiay  County  (FEIU  Ooctial 
Me.  WMl 

aaok  OtxHk  Oa«r 
About    960    'eet    dowr\stream    ol    N>r«teen^ 
Awenye  — 

Just  upitrearr  o<  L"wyi  ^^c<t>i:  ^iaM^'^a        

AlXXJt  1  *0C  leel  upstiean  c"  Simpsor-  A^enwe- 
About  t  »C'  'eet  uc^frBaT  oi  Simpso"-  A<enue... 

Ab>X;l  0  a*  "Hie  dc^mstream  oi  Mam  STieei— — 

About  0  SOO  teei  OcrMnsueam  ot  Mam  Srreet 

Hapa  avallabia  (or  Inapactton  at  me  Planning 
and   £"gtfX>onrg   Depanment.   ?00   East  NMb, 
anus 


MtCHtOAN 


(dtyl. 

<FEMA  Docket  Ma  6924) 

Smie  f>eiM 
Jual  jpstiear"  ij*  f  as*rT«r  floao 
Aboul  600  teal  jpstfeam  o*  Sognel  Road 
Jual  jps'ream  □*  -last  Aaci'W'v  R(.>ad 


tor  mapactlon  at  me  aty  Hall. 
Oty  Ciaoi  S  0"K:e,  ?W  Asnm«n  Stfaet.  kMland, 


Jaehson  (oityk  Mnda  and  RarttJn  Counttaa 
(FEMA  Doctot  Ha  W») 

Atxx,i  C  4  iTHi«ft  jpiiteam  -j*  S^dgew"^'  Read 
Jusi  upstnjam  jt  *ffx>dhe*d  Drrv*  _    . 

jusi  cJtjwnstmam  ol  County  ur«  Road  ..    

Hapa  avaaabM   lor   mapectton   at  me  Pte/vimg  | 
OepartmenL     ?00     SouVi     P-esidem'a     Street. 
JacAson.  Mcssissdpi. 


•1.1J1 


rCourrty 

(FCMA  Decaa*  Mo  9929) 

OWeware  ffvar 

Delaware  River  at  aow»>Btream  corooate  tunHa... 

Dataware  >^iver  st  upstream  corporate  wtits  _ 

Repaupo    Cvee*     at    confiuertce    wm    Pargey 

Cree*  

Repaupn   ':>««•    st   c^vMueoca  wm>  Detawara 

Parguy   (jee*     appruxTr^ie'v    ?00    leet   do>*n- 

stream  o"  '"lerstaie  ?96 
Pargey    Creen    ai    corftuenca    mm    Repatax) 

CreeA  

WToM  SluKe  Race  al  corfiuence  cfI  Still  nun 

WlWe    Sluice    Race    ai    cor-luence    eflft   Aunt 

Oot«  [Iirtcr-  

torWon    Branctv     act»oufna!er(    SO    tewl   doenv 


tor*don  BrarKf  at  i;o''flue»x:«  wffti  ANte  Smcb 

Pace 
SdH  R^*^   adproamat^  50  leet  ^lowf^eiream  ol 

mtennaw  ?95 
Sun  Run  at  confluerxw  <«<t^  />'hxe  Sk«ce  Race 
Nenoneev  Cree«  at  confluence  o*  SarW  Dnch 
Wenoneoy    Cee*     al     cctluence    wrtti    White 

Slues  Race 
Sand  Dncn  at  confluence  oi  Nenona«y  Branch , . 
Sand  Dnch  ai  coriltimncn  wim  Aunt  OeCa  Ditch 
NenonsMv   Qrr)o>,  apCMrnwieiy   'jC  leet  downv 
?95  _ 


Monon-ieiv  Broc*  al  confluence  •"if'  SanO  DXctt 
Conme*   OeeA,   approivtiately   50    'eet   dowrv 

stream  ot  CONRAiL  na*oad  

Oonmeil   C-reek.    appronmaiaiy    1.800   feel  up> 

stream  o<  con^luer^e  iMtb  Delaware  nMar    . 
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Hapa  avallaWa  for  mapectton  at  «w  Uunopal 
EuiMing.  Aa»n'ngttv>  and  Wainul  Streets, 
GibCnt^Mm   New  Jerwr^ 


Shaker  liaighta  (cnvV  Cuyahoga  County  (FEMA 
Docket  No-  6929) 

Ju«  oownsiream  !M  Coiwun  Hoad . — _._. 

Just  dCMmsiream  i>l  Scottsdaie  BoiMvflrd 

Uapa  avaUaMa  tor  inapocttoti  at  «w  Oiy  Hall, 

3400  Lee  Roatf,  Sfial-er  H«Hgnis.  OMx 


PENNSVLVANW 


Athena  (borough),  emfford  County  (FEMA 
Doc*at  NO.  9929) 

Susguwharvw  ^iv**- 

Downatraam  corvyaxe  iimiis         ._      ,  .1, ...  , 

upstream  corporate  MnntB , .—— 

Cnamang  ffn^ 

Downstream  corporaia  tents  -.—..  — 

upstream  corporate  linvta _ — >.._.__,__ 

Mapa  avaHable  tor  krapactton  at  the  Bomugh 

Manager  s  Otnce   2  South  Rwer  Street. 

PennsytvafM 


SOUTH  CAROUNA 


M> 


Laxinglon  County  (unincorporated 
IFEWA  Docfcat  Ho  6929) 
Ccyanw  £>ae« 

Just  dotwrtstream  v  in»ers!ale  2f<  .  _     _ 

Ju»»  *?w"strearr  oi  Niyolk  Souinam  RaMay.^. 
A;iprT)iimate«>    3  t    r^iet   upstream   pt   ^lor1oHl 

SKXimem  Ra'"»>ay  ,-.  -- 

Uapa  avaAsMa  lor  kiapectton  at  the  Departmeni 
0*  Plannmg  anc  D^ve<oCT%ant.  2^Z  South  LaU 
Onve.  leungton   Sojtri  OatfAint 

Ptnt  Rioge  ttowni.  l.e«tnfl1on  Courtty  fFEIU 
Docxat  No  6929) 


.S^xitfiem  RaitftiaiJ  

.'us;  'jownsiream  o*  Vyioft  Southern  RaHroad.. 
Hape  avaUsMe  lor  irwpectlon  si  the  Town  HaH. 

' : '  5    *  an    M^icf'e^    Roe^     West    Columbia. 


SouTt'  Con^aree  (lowni.  Lavtngion  County 
(FEHA  Docket  No  9929) 

Just  oownstream  ^^-i  confluence  ol  Pnt  Creaks. 

'■jsl  upstream  o*  Pf^  Street „._. 

'kppr^mrnateiy  1  7  rnrte*  upstream  ol  Pine  Steal 

Ap(>TOKimaieiy  'S-X  feet  -jpOTeam  o*  nwuft.- 

Hapa  avadaUe  lor  mapactlon  at  the  Town  hlaR. 

■(  B«<->  Road  SouK-.  ijyigaree   Sijuth  Caro- 


fowl.      44  CFR  Pari  67 


■FlBUH. 


(NGVO 
UodriM 


■946 

•1,040 


Harold  T.  Duryee, 

Administrator,  Federal  Insurance 

A  dministrvtion. 

Issued:  September  9. 1988 

(FR  Doc.  8ft-21252  Filed  9-16-88;  8:45  am] 

BIUJNG  COOC  a71S-0}-M 


Final  Flood  Elevation  Determinations; 
Arkansas,  et  al. 

agency:  Federal  Emergency 
Management  Agency. 
action:  Final  nile. 


summary:  Final  base  (100-year]  flood 
elevations  are  determined  for  the 
communities  listed  below. 

The  base  (100-year)  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rale  Map  (FIRM) 
showing  bane  flOO-year]  flood 
elevations,  for  the  community.  This  date 
may  be  obtained  by  contacting  the  office 
where  the  maps  are  available  for 
inspection  indicated  on  the  table  below. 
ADDRESSES:  See  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 

|ohn  L.  Matticks.  Chief,  Risk  Studies 
Division.  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472,  (202)  646-2767. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  flood  elevations  for 
each  community  listed.  Proposed  base 
flood  elevations  or  proposed  modified 
base  flood  elevations  have  been 
published  in  the  Federal  Register  for 
each  community  listed. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1968  {Title  XllI  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L  90-448)).  42  U  S.C.  4001- 
4128.  and  44  CFR  Part  67.  An 
opportunity  for  the  community  or 
individuals  to  appeal  proposed 
determination  to  or  through  the 
community  for  a  period  of  ninety  (90) 
days  has  been  provided. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  Part 
60. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Managentent  Agency,  hereby  certifies 
for  reasons  set  out  in  the  proposed  rule 
that  the  final  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  Email  entities. 


Also,  this  rule  is  not  a  major  rule  under 
terms  of  Elxecutive  Order  12^1,  so  no 
regulatory  analyses  have  been  prepared. 
It  does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act. 

list  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq., 
Reorganizalion  Plan  No.  3  of  1978,  E.0. 12127 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  re\iew  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  (100-year)  flood  elevations 
are  finalized  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  No 
appeal  was  made  during  the  ninety-day 
period  and  the  proposed  base  flood 
elevations  have  not  been  changed. 


Souroa  0'  ivntBnQ  am  kxauon 


1  9'0'»w 


ARKANSAS 


City  or  Cabot  (Lonoha  county)  (FEHA  OockM 
No.  9926) 

Bs^fu  Two  Prang 

At  Oownstfeem  corporate  brntts 

ApprDxirTu)ei>  .21  mta  upstreani  ol  upteam 


£>ain  1- 
At  oorporaie  ami 


Approumatefy    74  i 


Al  cor;>0'Bte  hmitS. 

App^oiofnaleN  S5£  I 
0*  C»-»n  2A 

A!  confluence  war.  Drain  2  _ 
Al  Bamwea  Street ~_ 

AI  Kert  StaBon  Road ... 


1  upsvssfn  of  conflwoca 


lOatream  wde  o<  Stale  HOiM  BB ... 

£>a#r3A 

A)  Ka<T  Stahon  Road . 

At  State  Route  99 

Oatn  38 

Al  con*lu»nce  wrir  [>a«n  3A... 


Approvrnsiery  X  leet  upstreoni  Ol  Stata  HoiM 


Aoprtnvnaie*!'  50  feet  tosMam  0>  StaM  Aoula 


Aoo'Q'tsnate'y  2*0  leal 
dxnxaiv  \imna 


r  kiapoctlon  at  iha  Otr  HaL 
C.a:>at  Vnansas 

Engiar^  icttyt.  Lorwka  cownty  <FCHA  Decliat 
Mo- 9929) 

At  acxristraani  corporaie  bmts  ..  — ,- 

AiKjrofm&t^     ?8   rnue   icfstream  ol 
corporate  hmrts 


*268 

•274 


•222 
*22S 
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Sotfoe  :*  Mootkng  and  k 


Engtvx)  ArkanM*. 


^liS 


SowCB  cN  Rooang  tmO  vcMon 


SMibwv  (town).  mcMHW  COMtty  (FEHA 

oocKvt  Ha  nzs) 

*l  Wwnstraarr-  corpcxaw  iwnits       „        ..  .. 

C-  3  "1*6  ^sffaarF  ot  t^aHs  UcuxTtar.  float)    

C  3  nwe  ijOKmar^  o'  Grsat  =«»s  D«m  .   .      ! 

A!  'jxsvsar-  rxifvoiate  Mnis  ._    , 

Salmon  Cam 

At  conauanca  mOi  -tousaiorK  ftwar  

AfipQunaren^   2uC    reet  tiowns&ewn  =>(   urn* 

Boc»  Ooao  ;isf  cro9»nqj  . , 

^ocmammmt  '■  2  tvtm  upOTMn  ol  US.  RouH 


•6*3 
'6W 


lfafift««  County  (umncorporalw)  ■«■•)  (FHU 
OockM  Ho.  M3«) 

Just  Lomrvan  tf  i  ?00  faw  Of* 

jusi  ixrsTfBeni  c*  E«si  JOB'  «o«a . ^^ 


Just  Mw^sirewn  at  East  iWi  Road  (mi>iimi 

cossmqt  _. 

Coo«  iA*«  t"we  srorsMna  i      i  i 

fooro  i*t»  En**  «naraarw        — ^^.^___^ 


44 

At  Sefl^e-  i^rr  Rf«rt 

*t  .x»Mio«f>ce  .rtr  S*mcn  Omk _ 

Aoor^nifT^lK'v     u ;     -n*e    i««rMm    of    H(*wr 
"»oaO 

*8SJ 

^or-or  5i:«w 

•681 
•737 

Aoorixirr^ier,  0  2  mM  L^wsaffi  tit  US  nouto 

44                                                                               

tx*y,  Conrwcncut 


FLORHM 


Canter  HM  lettvL  Sumtvr  County  (PEUA 
Oooal  No.  ««27) 

^(-^ncw  i>ae«   /(triir  .xjmnuniiy        

Hapa  cyvitBtM  for  mwacoon  ai  tha  Ctty  Buhl- 
no,  C«maf  HUi   Cionoa. 


QEORGU 


Glynn  Cowtty  ttMnoorporalad  ■nmJ  {FEMA 
Oockal  NcHSS) 

..uST   9D0ve  cfxiftueric©  Of  CoMge  Osak  aMh 


Aocx,'    '  X!C'  feet  nora\  ol  rrxxrtr  ot 
Cf^eh  ar  Uw  .x>w  coast 


1  8t  trw  Zoirmtr9ti 
Dwe«<xKTieoi  Dwartmam.  Giyno  Corny  Ot<«a  ; 
Suaong.    laco    Oiouc«swr   Sbvat.   BrunsMO,  i 


IDAHO 


CMCada  (dtyL  Valay  County  (FEMA  Dockat 

tlaS»37)  I 

Virtn  for*  ^yerte  »t¥ar  I 

*r  souT^e^vml,■st  :x3n>or3!e  Brw 

Acoommaieiv    45b   laai   doMirtakavn  ot   Staia 

*00f  anmaie'v  4  3  '0  faei  -.i^trfw/n  of  State 
-iigrTway  S5  Inev  CaacsM  A«pon)  _ 

AocQirniaieni  140  ••«(  ixtsvaam  at  State  Hi^ 

way  S5  (nea/ :.ascaoe  3am( . 

Mapa  ar«  avaAaMa  tor  rmtav  ai  Oly  HA  tOe 

£asi  Uarkai.  Cascade  (oaro 


•4,777 
•4.7M 


Ut*e  ol  me  MroocS   Enwa  tytt-io 

>d*e  LBtonM  ^rnm  shorsamt  ^^.^_^^_. 

^swrsnce  Lane  Enfre  vxiraana     .______^_^ 

*Aw^  ^*e  tnnra  tfocenne  . ^^__^__ 

M#  '^ontf  Enws  ircrenne    ._ 

Uapa   a^aAifcta   tor  fctaoacaon   an  Vk  County 
Planning  Othce    Corfwy   Bimewq,  Room  302. 

RoaatarK)  rtown).  St  Joaapn  County  (FEMA 
Dockat  No  9»M) 

jusi  Kwtrstim  ot  Qavelam  ^oad  ._^_^__^^ 

AOouI  ?5C  'eel  jpstr^arr  .31  Kr»r*ie  bti^el _.... 

Mapa   ai^totili    for   napactlen   at   trw   3uMlng 

CVtve   Soiitr  3«na.  ■fytar* 

Waladoo  llownt.  OaKrib  County  (FEMA 
Ooc*«t  Mo.  •9?r| 
{>Sclar  L^;^9«H 

Just  uostraar"  al  UitMy  noute  26 ^ 

Jwsi  *3wnstre«.'n  oi  -*  after  Street  

ffw   Oerfi 
>tee.     366    WmI 


tA'wnuL  waunoo.  inttarM. 


*800 

•786 


•T7C 
•770 


KBmiCltV 


Cwroaion  (cftyl.  CarroR  County  (FEUA  Oockal 

»»  «M71 
Draw  fl-ver 

At  confluence  nt  •  ■*rtucn»  fliw*  

Acoul    3  4    n«es   keacraam   ot    conaiMrcs   at 
KePtucny  Sjvw    .  

Al  mour  ^^__^_^ 

Aooul 


&  Miovtt  rfiQuffi  - 


-J 


WfitBay  County  (uninceroorwtMt  nnn^  (FEMA 
OooMt  No.  WM) 

Just  i4»»a»in  o'  Ttaie  Route  204  „___^ 

AiKxn  '«  t«e«  jcaneam  o(  u 

Ai  iDoutn  _, 

Adcui  90c  'c^t  upslrsani  o(|lM 

At  mouBt... 


•  Roma  25W.. 


nXFEMA 


DalWb  County  |ui 

Ooctcat  Na  «»> 

Aoout   t  45C  t^^  OCMnstreain  of  ETto  CS«  ra*. 


road 


AOou"  J  6  tWo  j(»irMm  of  County  Route  31  -_ ; 
Sr  Jcseoh  Rfimr  I 

>'jst  ,©sff«BiT.  3(  "ounry  Aoute  59     - 

JUST  sow^atiaar-  of  County  Route  ft* 


At  stale  boundary 

ADout  :  22  TMes  koatntam  of  me«l)_ 

Al  ^lOlJ1^  


I   tor  atapaetton   M  ttw   Plarwing 
-on*nB*o»i  OiVe   County  Coi^Wuae  Aubtfa 


ADoui  3  60C  teel  jpstraa/T>  of  Slate  Route  20  - 

Adoji  ■  '  ;■  "»««»  3own«tr«af"  f  cy^rare  t«ad   - 

Aiwu!  0  «  m»e  ucMtrearr  o«  B«a  Svaat 

■    tor   awe 
Col*t^o■JS^   I 


•807 

•944 


*A?4 
•929 


Sotna  Ol  ttoodng  and  loeMon 


WWatnaUrg  (ctty),  VMttay  County  <FEMA 

Oocaat  t«o  n») 


Atioui  J  S*  TIB©  ■vjwri^p^af*!  0"  CSa  raartiaO     — 

Aixui  D  03  iTMe  meaaam  o<  Sum  Houle  ?6W  __ 

ttapa  iwataOU  tor  naBic»ori  at  tne  Oty  Hal. 


Vanwde  (Waffa),  Waahtogton  f>arl«i  (FEMA 

Doc*aiNo  wan 

Appruarnaie*i  i  ,Aij  i«(h   -inwi-i»a)iani  ol  State 

ftoma  460-  I 
Atip»o«n«t«y    4, 'BO    h 

"Ljuta  ?i 


UvM  rtoam),  Oiford  County  (FEHA  Oodtal 
Ho.  9927] 

£ntre  shoraane  of  Kazat  taha  Mtfwi  coninuM- 


rr 


At  Lo««er  e«v -^^_— __^________ 

At  MxMia  Bay 

Al  Uppef  eay  1 

At  Saco  Rwar  

At  tfie  KtoFTQwa        _ 

Al  Farmgton  OonO  10  aopronmaieiy  SO  toai 

Ocwrtsoaam    of   its   conRu«nc«   Min   Suchar 

B'OO* 
At  Sucker  Sroo*  *mtr  na  ronflu^nce  wV>  Kear 

Lalio  to  arorrmr\sTe«y  0  3  tmib  4cMns»eam  I 

Of  FoTtJcrc  Road  I 

At  Kbmm  Rtwar  front  cnrooratp  *mrt»  ic  aiwrOHt- 

mateTy   V6  *»oi   »wr:sire«m  c*  Siaia  HcxHa 

33  I 

At  f^a*s  Br-xi*  tfofi    orpwatH  imrts  to  vv-ixy   ' 

■naietv  (J  ^  tWp  jomrBiMT'  -j<  State  Route  5      .  ' 
Uapa  avaUabta  for  vtapactKyt  at  l-^  ::mr.  tAaii. 
t.cv«ii  UaM% 


nocfetend  (cttyk  Knoi  County  [FEIU  DecAat 
No.  9929) 
AOanncOcmtr 

Snore*no  «  Talbol  Av«oue  tejoenoed) 

Snorsma  al  Ananbc  ^^oirtt 


aDov« 
growtd 


•9M 

•«w 


Srioroi»ia  ai  Samoaat  Roao  (eatanded)  ^ , 

Hapa  atfiaihftla  for  <napac«en  al  ttie  Coda  En- 

torrement  OtfKe.  Cty  HoH.  PocAland.  MMna 

Wnon  aowM.  Fmnftflr  County  (FEMA  DocAa* 

Na  6927) 
HU»v<  Srrsam 
ApprtMvnatefy  3  JOO  <ael  aoa>nstrsam  ol  Buttar- 

fcaW  and  Route  I33  Bnooa 

Apcroiimalary  ac  taat  kCHseain  ol  Statt  Roula 

i«  Bnooe  

AopiOMmBi««v    ?M    feet    uostraam    ot    Canal 

Street  Booge  _ ^ 

Mapa  avsBabia  tor  mapoctton  al  Iha  Town  Uan- 
apors  Otic*   *i>iujn,  Maine 


MICHI&AN 


Oram  (lownafMpl,  Chatjoygan  County  (FEHA 
Dockat  No  *92T) 
aiac*  Riv«r 
Atwui  ia  maee  OcMnstraam  al  eonthianoa  ol 
SacftOrt  Sev«r 


AlxMt  0  e  'n^  jpsr-Bum  ot  conAMnc*  ol  Long 


£tac*  LtUe  Aontj  sroetine 


at  itw  Tqwff»hf) 
Mail  1640  »>»onn  Buo  Rver  Dnwe,  CftoOoysan, 
Mongan.  I 
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Source  at  tooctng  anO  kxabon 

tOepin 
intoai 

■bOM 

tanm 

(NGVOJ 

Docket  NO  99371 

SI  jbs«y>  Aw- 

Attout    1400   leei   r)ow^t-eam  o*  Conatankna 

About  400  tset  upsteam  ot  COMred  Brtdfia 

*Boe 

•806 

Atoui  2  400  leei  upcvMm  ot  CanMnHr  Ho9d ._ 

Map*  BviNabta  for  kapaetleii  m  9ta  Supan*- 

90f  s  Momt    '^M'  U-ee.  TVoa  Biwrt.  lActi^ 

•812 

Sauit  Louts  icttyk.  Gratlet  Courtty  (FEMA 
Dockat  No  99271 

AtoKrt  1  1  rnwes  Ajwnafean  -jt  Uam  Skoal 

f^tKir  :■  e  "Ktfe  j[isifearo  o'  State  Slreot 

lUpa  avattabta  tor  inapacllon  at  tne  C«y  Hal. 


Jual  upelraatT  ^'  ,  rLar<li*ii  Rood... 
Al  C0t«ity  OourWflfy  — 


Mapa  avMlatle  for  ktapadtott  al  tie  ToMmNp 
Hall    6764  Eas)  Ptks  RobO.  St  JoKtMh  hkcM- 


MISSOURI 


Annlaton  (cttyk  Mlaalaalpo'  County  (FEHA 
Dockat  No  6920) 

Sr^fk^w  nuodmg  >  .-"vwfM-  fnyn  BrSs  flarrf-Awir 

UacJnO  L^v(v  iMc-'-'    Wrt,iir-  ajmirwirtv 
Sfvtfley  f"*Ti>ftTj;    .-•.^rfli.-'i.  Ttv-  H,y  MOte  »afw- 

ADoui  600  "e*^  i>«sl  at  inte'^ttciKX-  al  RiAsell 
Street  anc  Soitne'-.  Pacrfic  Rijifoad 

Atwut   4O0    leel    nortflwesi    o*    merMCtion   of 

Suie  Mignwav  'li  ana  ^=oun^  Street — . 

M«M  avaUaUa  tor  kwpacUen  at  ine  Coy  Hal. 


EmI  Prair«s  Ictyi.  Mtaaiaalppt  County  (FEMA 
Doctial  No  9920) 

S-wft:^     ftiL**Tij     1  L->vBr«i>w     from     St      J/tTtes 

Oncn  I    rtttTur  ^LOmciijrHrT 
Map*  avalabta  for  Irtspactlon  ai  ine  Cffy  Adrrwt- 

otratioo  ButtOng,   2'9  Nortf  Wasungion,   East 

Pra««.  Misaour. 

Wilson  City  (vMaga)  Mtaataalppi  CourMy  (FEHA 

Docnat  No  S»20) 
s.iafltm  r^icw^v  ■  .>twrtlc»  'ran  Sj-js  Pnrt-tve^ 

AtatMt?  tf've*'  :>^~'f   vy'trw^  awtwounrty — 

Haps  avattatile  for  inapacllon  at  tne  Community 


Wyatt  icitv).  Mtaalaalppl  County  (FEMA  Dockat 
Na  9930) 

•il^fllut  P*xii*V  'Jviftnli:?*  lytvn  Sr3»  PtxH-ftew 
Uaunc  i.avee'  Jirrfi    iWiPw.  aynmunffy    -. 

Maps  avaHaWa  lot  mapactJon  a'  ine  City  Halt 
Wyait,  Utssoufi 


Sttxoe  of  flood^ifl  and  tocaaon 

fO«>tt 
ntoel 
aboM 

ftonm 
<NGV0) 

Souroa  of  ItooctriQ  and  locafion 


bon  r> 

feet 

(NGVD) 


ApprotriniaMy    1 5    tnaes    lostream    ol    Slate 


•6oe 

•812 


HEW  MEXICO 


Rk>  Arrfta  Counfy  (uMneofporatad  a 
(FEMA  Doctiel  No  «92«) 


w) 


Appronrnate^  &^'  *^^  LjpsUsam  tjf  c:<nfluence 
wWi  Hw  OranOe  

Aopfonrrtatsfy  i  .200  leet  Oonwalroaiw  ol  ootAi- 
anca  «>Il^  Anoyo  La  Umm — >- 


■312 
•313 


Aoclrox>'T)ate^  <  40C   t««   jostraam  Ot  conlb- 

ence  wv  t".«<Taaa  ae  lO*  -^Vx)  R«>a*ee . 

Ad  GrarVa — Beiow  tsp^niita 

At  ao>wn»ifB8iT>  Coiawy  tx>i/vlary 

At  confluerve  ot  Arroyo  Seco.— ,,— ■ 

Al  upvB'Mr'*  County  ooundaty-  i,  ,  .  ,  ■_ 

fioGfwnaif  -Atufom  Rn  CnamA 


of  Arroyo  de  Crtr^upfpje 

of  ^oyo  det  Patoao  - 


Al 

ApproxvnaieN  '  ^  mNes  ucsbsam  ol  confhianca 

0*  Anrtyc  a»  Patacio - 

Hapa  av^laWa   for  lnapac<ton  at  Vte  County 
Uan^e'  »  ortic«  EsDatvNa.  Se«  Mea^o 


W)(FEMA 
lat  No  9926) 
flW  Puecto  De  Taaa 
Approxwnaiety  '  600  «ee:  OLXmstraai?^  art  oonh- 
<Ntn  Rio  Lucero 


'6.070 
•6.145 
•6.216 

•5.5» 

•5.565 
•5.579 


'5346 

•6.820 


Apprtnmwiaty  100  toa(  downatoaw  d  Oouniy 

Road — 

At  tdsfrsam  County  botftdary 

App(Dxrt«te^  50  feet  upsiraam  Of  oorAanoe 
*w  Ric  Pjeotc  De  Taos         .. _ 

Appronnatety  1  350  feet  dowrisiream  ot  SUIe 
Route  3  -  

AppTRumaiety  C  S  m*e  upstroam  o*  Stale  R«AB 


Maps  avaHabta  tor  Irwpactton  at  iha  Tao« 
Cour^r.  Uwrthoijse  Piaivufig  Depanment.  Taoa. 
Nets  Manco 


HEW  YORK 


OuanaMiigv  ffown).  Scftanacttly  CotwHy 

(FEMA  Dockat  Na  6927) 

ScfotA-*'  ;>*■« 

ApprouTiaiery     '  3'     fTi»«s     upstream    ol    tta 

Oownsifeam  corporate  i«t«s . 

Al  tr>e  jpstream  corporate  Hnts — 

U^M  avallalM*  tt>r  Inapactwn  ai  tne  Toam  Hal. 

Dua'te-'itxr^    **f*m  ''Of* 

Hontet>e«o  (vWagaL  flocktand  County  (FEMA 

Dockat  Ho  6927) 
klaftwV  R/v&r 

Al  aownstraa"-  norposaie  (rraia .~.^. — 

Al  conAuencs  d  Go"?  Course  &«* 

Al  (*ona  Vw*  Acres  RoaO       

I  mM  uptvtream  a'  ivaWdtn 


oorporale  lnvts  _ 

Spop*'  fkx*  BfzxfL 
At    ocwnsttBam    corporate    Hnitt    (Qrandwmr 

Avanuei 


At  condkienoe  of  Spook  Rocfc  Brook  l^  Cran- 


Al  upaksan^  oorixraie  iMTWTs 

Spoo*  Roc*  Bfoo»  Lef  Onsnn»t 
Al  confluence  ««rtn  Soooii  Roc*  Btook  _ 

At  opSPBATi  corporal^'  lirTMS 

Go*  COtjrve  fifOO* 


At  corifluence  wrtti  Mnn»wli  Rrvai  _ 

At  Heathat  fkli  Road 

Al  Pne  Tree  Farms  Dnv* 

Al  Dam  No  7 

Appmamataly   260   tMl  upsveac 


ol  Spook 


'6,916 
•6.950 


•6  862 
•6.94' 
•6.996 


Road  Suftem.  H&m  Yont 

namape  (town).  RockiarMl  Cotnty  (FEMA 
Oocfea*  No- 9923} 

dta^  &T*04 
Al  conftuerve  oW  Ii4af*>*flh  River 


o-  State  Route  306 

Hungry  Hoan*  B'cv* 

*:  Ocumstrfmr"  corporale  Hrrvts 

A'  LJOsTear^  mV  o«  inierstala  Routes  87  A  287 

rjjfven  — — 

A!  OowrWre*""  CJXtwfl'e  iimfls        . ,^_ 

AJ  nwtrear^.  ttO^  tJ'  jfancvei"  Avenu9_. 

Al  conlWx^*  o*  Aiiitw  ''■B*  frr*;* 

i/Dstreaf-  s«e  :*  :^(amou"'  f^a-m  Data 

A;  jpsV»arr  siOf  ot  Mtxrtar^  Road . 

At  jpsireen-  ranxrate  Irrnrts  ^_^__— 

At  ilownsitrearr  corpcxate  kmrti 


•532 
•565 


Anwowrnatefy  2Cj  lc«<  downstream  of 
RoeO  

A'  oomnf»arr  a»  a"  Ej:*ar'sor  Road 

Apor^JwTlale^    30   teet    iXHtreafT'   o*    Rociuar« 
Par*w»»  fst  upswear^  aoswist 

A;)pr:)rEnaie»>  2C  tee!  ixwfear^  o*  State  Route 
*'j 

a:  tnt  jpwe**'  oofpcatp  i»'¥ts 

At  »»  ^<MtrearT<  sKle  ot  ttw  "eO'^rtO  Parkway 

Aopraximatery  ;>C  lee*.  t«>strBarTT  9  Vola  Road. 

A^iprnnmaieiy   50  feet  oowmstream  ol  Abar^ 

oonea  Raiiroer!  - 

Approomaieh     -K    'oef    i*>sream 

Piac*  (i'nd  iJOSBrtaiT  crossi^'. 
A;  ne  ijTstraBTi  snie  sr  tr>«  oe  Road  BsAyarO 

Fool  Brwge 

Adcroxrnaiery  22C  teet  jpstrBat^  ot  Ralph  Boo- 


East  Bmncf  SMcMe  Rt-ar 

Ai  the  aowrwtream  corporate  trrws 

At  ff>e  aowwtrearr  sKle  oil  the  ''wr  Ajcr*  C«n»- 

elen  Drwreway 
At  the  upWrearr.  soe  o<  Soutr  Wons^y  Road-  _  - 
At  ine  oowTstrearr*  soe  at  R«^r>a  Roao 
Al  ffie  downsreai^  wae  o«  injarstale  Route*  67 

4  2S' 
Al  lAe  t^siream  stie  of  tntersuie  Routot  87  A 


267 


»«Mr  aW)  SaoMe  Afor 


ApprooTUteiy  t  6^  tee*  doiOTisiream  ot  Beever  | 

»v)acn»  .joe  I 

Afigrt^nrnale^   6C   ieei   Oy^risVBan^   C   baever  ; 

^KMiow  L«ne 

At  itie  jpslream  s«oe  or  Omstrnas  H*  Roaa 

Al  the  oowwPe»rT^  smK  a'  East  aloMon^  Road  - 

Al  tfte  0o•'«^eat^  skk  C  Stale  Route  5& 

Al  me  Ocnmsireai^  skk-  9  tne  Uaaorac  Camp 
Por»0  Oerr\ 

Al  the  Oownsfeam  corKorste  lirrws . 

I  of  tfie  awn 


Al  the  «<tsiraam  sale  o'  Rusac  Dw  — 
Approir-ttiety  i*^  leet  3c»nsirBam  ol 

Dnve  

,   -Virto*  Roc*  Snw* 

At  the  iXKtrevF  sKte  o<  the  >c^Brd  Hto  Dam.. 


•324 

•sa 

•378 


MKow  Ti99  »OP*- 
Al    dowttatnam   csnxyaiB    kmits    (ist    dowi*- 

alroant  ereaamg  ot  Gratwview  Aoenuei j 

ApproMWBloly    300   feet    upstream    ol    Wesley 
Ct^alRoad- 
MonMMtt7  0B«t 
AlO 


At  me  ups&earf  8«3e  a'  i>irce  Lane 

Al  tne  upstreMTi  smw  at  Viole  Road _ 

ApprooTtalet,    2SC   f^el    upsfeam   ol   Sntcttt) 

Dfwe.. — -.. 

Wmom  TimBfOOk. 

Aims  oanfknnoe  wWt  the  Mahwiah  Wwar 

At  US  Route  202 , 


Miva  avaAabta  tor  knapactlon  at  m  OHk*  ol 
the  Town  Caerk.  town  Hat.  fiarnapo.  New  Ytrt. 


HORTKCAROUNA 


Citerokaa  CewMy  (unktcorporalad  araaa) 
(FEHA  DocAat  Ho.  6927) 

Apoui  2  0  "iae»  ommstream  o*  'J  S  Route  64 
APOut  3  3  iTmas  ipstrearr  of  Srtowh*  RO80    . 
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Source  T*  'toodrig  and  loCMOff 


(NGVO) 

UafUnOaan 

AMut   3  5   TtM   WMnstTMm   Of   Iteln   Cnak 

aoao 

M.fi61 

M,e50 

'1.389 

Aooot  1  M  -nae  jp3tT«aFi  ol  F^n  Cow*  noad 

•t,6.'e 

Aoool  0  45  m»e  ■Jownsrrear^  o*  j  S  RouH  W^_. 
AOoui  '  CM  -noes  jp^ceam  at  uwaor  Road ._ 

Aoot.1   t  i'  iTii»e%  -ic*»»*stieaiTi  o«  coi'^'tuenc*  0* 


Aux.1    '  '    Ttoes   uostraant  of  conAjano*  of 

=eB<:r>tra*.  Ctew* 

AccuT  .  ^  -'■n^  JCiwnslrwm  of  U  S  RouM  'i  -^ 

jusi  aow^sif^ar^  ::'    -  S    «oul*  (9    - J 

Ju»l  jowtsr-'  D*  ^  S   -•txjW  19  } 

Aooul   ^CC  'eet  Jownsvsam  ol  U.S    RouM  19  . 
avo««  .  . _,j 

Acoul  0  12  Tide  downstraain  erf  Norte*  SouOv  ' 


jt  „  S   ^ogtt  19  - 


Hapa   g^'iMiCH    tor   InipaciW   M   0W   Ceirt» 


Uxntefton  tdty).  nptMow  CfluMy  (FCHA 
Oocm*  Ha.  niT) 

Aooui     1  a     nttn 
Slreet       ,_^_ 

Accxil  2.300  tMI 

Bear  Swanto ~ 

JacoC  5nwiwr 

Aooul  90C  t«ei  «stfMm  M  SR  2289. 

JU91  jostraam  o«  GorMvnpcn  Onii«_ 
LMM  jiacat  Smmmfx 

*i  -nouffi  

JuM  xsswan  «  5«  2SI3 

r<vs  mh  3nancft 

(U  -noutn  ._, , 


A\  mou» 

Just  .««trMin  ot  PayartewHe  Road— 


Al  motiW  

Aoout  3  500  %ai  ao»r«t«am  Ol  Sfl  IS29-. 
SaJCM^TBe  Simmp  Tntujtary 

At  moMh  _     ._. , 

ju«l  aowntvaam  o<  SR  tW4 


Onym  (icmmi,  Aobaaon  Cotnty  tFCM*  Dodtal 

HO.«B27) 
ti»iK»f  ii*>sr  *(trwn  COmrn^Wv 


t  fof  inapactton  3t  tha  Tomv)  Hill 


RcOaMkn  CoMwty  Mntncorvaralaa  waaa) 
iftlUL  DoekM  No.  ••77) 

AOoul  3  9  Tvea  -»>*i*«trmrr.  ;>«  Staw  Road  904 

ADOji  3  1  r-Msa  jQwaar<  a^  SB  i  JIO 

jacoe  5«»arp 


JUS1  j(»r«am  ol  Sn  341A_ 


Atxxit  '  BOO  toe*  JDsveam  o*  SR  2513— 

*i  -noum  

jusi  doi«n«t(«ar"  if  %SX  rMroad 


•1,564 

M.7S3 


•I3M 
•1.572 


Sotxce  0*  loodnq  and  tocaWr 


at)ov« 
1   atownd 


Sac*  Smw 
Al  motW 
Ado;'  2  '  m 

StdOKtrm  S»amp 
Aoool  3iOO  lae' 
About  t,30C  taet 


torth  Elm  3lr«e«    t,t«««)artan. 


OMO 


Byaavtaa  IWagak  Qwaraaav  County  tFCMA 
Docaal  Ma.  mtT) 
vmtCntm 

Aboui  'Oc  i«at  ufMa***"  Counrv  =^out«'  v' '     — 

AOoui  4.^00  fm  uosvawn  Uan  SVaai  . 

Mapa   avaiMN*   tor   Irwpacltor    r   7^   Mavtyt 

Mome   3y«v««e,  '>k; 

Cambndga  (cttvl-  Owamaay  CoMrty  (FEIU 
Oockat  Ma  fi«27) 
WMIs  Cfwk 

About   1.SO0   faet   dcnrnstream  ol   VMto  Oaafc 
Valley  Road 

ACioul  60(1  ••«  OtWrosHaafT-  gf  Intarslale  ^ 

LoarteniDOOC  J>ea« 

Ai  fnouCTi  _   . 

AOoiil   1  3W  '»el  jpsirean  rjt  VogaBorW  Road    . 
C^ocmm}  Crsvn 

AOoui  T  c  tw©  ix«oeam  at  gioomdeid  Road.  — 


r  awpwAon  al  ma  UTy  Hal. 

H31     bieuDMnvHte    A*>jnue     r.,afi-t«)ye     Okj. 

Cap*artand  fvHtegak  GiMman  County  (FEHA 
Dockat  Me.  «ft37] 

Aoout  fioc  'aei  gptnoarr  o'  Pv^s  Oar  Road.- 

At  CSX  WrOttl 

CcNrHF<M 
At  moum _______^_^^____ 


ADout  90C  leat  i4)aMa>n  c<  Ranroc*  Roc* 

Mapa  r»MWiii  lor  wapagpon  at  9<m  Oly  Hi^ 

i*2  Mair  Stjsei    ^.ur'^tJW1a(xl     *»c 


tFEMA  OoolMi  Mo  atzn 
MDsOsM 
Atiout  IMfJ  teet  Oowrstreen^  of  yws  Oaah 

vaitey  RoaO  „ _ _... 

Aoom  1  0  i»*e  -jpstrean  o*  Mam  Siraet 

Anout  i  5.x  'e«t  :)owT>^iraain  o(  Totand  Dnwa  — 
At'cio'  2  '^.*j  fewi  j(AD««m  ot  EcUaberry  Road- 


Al  mouth 

JuM  «sveam  of  CSx  raaroad- 
Cfookeo  CfMit: 

AI  mouVi        

Adoui  2.000  teei  up»ir«am  oi  P^Apa  Road 

Atioui  3.200  leal  downstraam  ol  Parry's  Den 
«oaO 


At  conftuenc©  ol  CoMna  Forti-.-_.,,_ 

JoMnt  '^yt 

Al  Twutn  _     , 

Apoul  iX.  laoi  jo«tra«n  q(  Karvocx  Hoad 

Ihva  avalMMt  tor  Irtapacuon  at  (ha  CouMy 
CourVxxjs«  4^  S'etXwnvue  Av«nue  Cant- 
finiQa.  »<« 

Ura  City  Miagal.  OMamaay  Coanty  (FEMA 
Oockal  MO-U27) 

-  AamariKncr  Oaa*  lAittw  cemrvr«»r 

Hapa    avalaPM   tor   lrwpactlor>    at   ' 


Ouakar  Ctty  ivItapaL  Owamaay  County  ^ElM 
Dockat  Mo.  9927) 

Afioui  1  ««x  'a«<  aowtstraam  of  ntia  t»ial 

Juat  iflwrean  o<  P"»8«e  Dnw« 


•156 


*B34 
■837 


Sounra  ol  floodng  and  >rxaaon 


above 
ground 


SrnVtOaat 

AI  tnoufi  -     ^ 

Juat  dcxanfttrua/r  c-i  'vawttwd  Lana. 

Mapa  avalaMa  tor  mapacOon  at  tne  VPaga  Hai. 
OtMfcat  C<y.  Otw. 


omooM 


llealar  (cHyk  Waaco  Cowrrty  (FEMA  Dockat 
Ho  6977^ 
flo*  ...'«*» 
AppfDWTiaiwv     ijc    laai    otjwnMiaain   ol    US 

Rf*jto  JC  itraarttaM  ft4' 

As[>rQi.matwy    X    !«••    3ownav«wn   ol   Umon 

(^acrtic  =l«*oad  

Ac«roi»nate^  S'^   teei  jtfsTTBaf-^  -yi  i<oc*  C/«afc 

Road 
Apo'ouMfla"*'*     ■  ^""    '*«•■    x'*'"**'"    Of    "OC* 

C'ea*  ^r-ad  («i 


-  ravtaar    ai   CMv    HaN. 
Second  and  Oregon   Slfee».   Moioer    Oegori- 


PCNNSVLVAMA 


Brwty  (townaMo).  Hunonppom  Cowity  (FBU 
Dockat  Mo  6977) 


4    mae 

Rome  6^5 ^_ 

Apofoumatety   4  rmtt^  imtfeam  o'  GONRAtt. 
SaoHan  L>MM 
Aporovimai«>v   4  mw  oownairflam  o*  lR  n^OaO 
A'  'jCMtraarT'  tne  (^  -»tat#  Mouia  (*t"4 
Ap(J"iimitarv    ■  "lie  josU«iir»>  fj*  SUte  «oola 

Hapa  avaPaWa  tor  irwpactton  ai  t^  ^fwn^Wap 
BuHting  on  Slate  Wouie  «»5.  MN  Oaa*.  Pann- 


fiurgattalown  fborouQTii.  Wacn'r>gion  County 
ffEMA  Oocltaf  Ho    6927) 

A:  iJoiiii"«tf»fam  ::i>ixya'r  *r¥l»                            __ 
A-  iipstraw^  iA*onrat«  wnrts >__ 


tor  wapacPan  al  9m  Benuf^ 

Mav<  bPaat.  Borganswari   Panrv 


Dear  Lake  fboroupht.  Sctn/yikni  Coonry  fFEMA 

Oocaat  t*o  6927) 


Al  xmrmtfiar-  cwporaie  Mnm      .. 

Al  upsnam  conxyaie  Mnu    ..-- 

■va  walitli  Ipr  inapacUpn  at  «te  F«p  Hii, 
Ash  Road.  Dear  L^ka,  PannsyNand. 


FaUowtiatd  ^townsMo)  Waahir>gton  County 
ifEMA  Docket  Ho.  6927) 

Aopm¥imai«*y    0  5   tr 
«ou»e  StJl 


ApprouTMaiMii  0  7  nle  upatraan)  ol  Uonongp- 
haw  Pamwv^'e  Road  bnngo  |mo«i  upatraam 


•970 
•M4 


•823 

•»to 


.r^i 


Appnmraataiy  0  9  mile  downwaam  ol   Sum 

RoulB  Baz  _  .    - 
Approawnatelv    1 2    fMaa    upairaam    ol    Stale 

RoglaMZ. - 

Hapa  avaMabia  for  Inapaetlon  at  tne  T< 
Bu*>ng.no   1  Ctwteroi  Perwiev^ar**. 

Flaatwood  iberougril   BvHa  County  (FEklA 
Doc«at  No   6927) 

A'  ()OWi5lHM*n  r-orpr>»»t»«  Hff^ 
AcprCKITiawtiY     rt/'i     'iMT.     uCtVtrarr     r/l    VM    up. 
•ffsar"  :.orX>orqi«  ""Tut* 
il/'wi.jnird^   TnbUUfy  K  •*•>»•  iL>ea« 

At  Oow^nrear^  urguiaie  "mrt* 

AoQiDurTHiett     ;    rnaa    oummvumn    ol    Farm 
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Source  Ol  fioodmg  and  locallon 


Uptireftti  corporate 
Ui^a  avallabta   for 


■I  tfw  Borough 
Fteetwfood.  Parmayt- 


Al  {kMmstteani  corporate  limits      ..  ..-._.^.«._„_ 
Appronmaiev  200  t«M  upstream  ol  Via  i^ 

btream  corporate  Rrrwls      — ._ , ,...._...._ 

Mapa  BvaRaWa  lor  Inspection  ai  the  TownsNp 
6uildir>0  S68  noMr>g  Upa<3o«r3  Road  t^aynaa- 
twrg.  Pefins^vama 

Franklin  (loamftMpt.  Huntingdon  County  iFEMA 

Docket  No   6927) 
Spnjca  OveA- 
Ai  doiwnstream  corporate  limits 


AopronmaMtr  2.(XXl  laoi  upstream  ol  T-64t 

tindga _ -.  -.-. 

Hapa  ayaHMi  for  inapaotlaii  al  tfia  FrarMbt 
Townaiip  Saenptary  WByna  Harpar's  houaa.  In 

ma  VHMge  of  Penrsytvan«  Ftf  nace,  PermsiAia* 


Greenwich  (townahipl.  Berks  County  (FEMA 
Docket  Ho.  6927) 
MaB*"."!  Oe-** 

*f  uonMnsireaT-  coa>ora:e  limiw  . 

A I  '.osksam  corporate  bmia.... — ___^^ 


Above  conthience  wiVi  Sacony  Cr«ik  ». 
Al  upstraam  corpotata  k 
Unnamaii  T/ibultry  to  UH 

At  corAwance  with  MP  Craah 

Al  appronmaletr  50  laei  upstream  from  aaootid 
□  ol  SmIc  Route  737 


kkpa  avalaWa  lor  mapactlon  a)  na  Townsfv 

Secratvy'a  ONioa.  R  D    i    Boi  UM3.  U 
v*e  PennsylvBna 


Juntats  ftownsTitp).  Hurttirtpoon  County  (FEHA 
Docket  No.  6927) 

Ctownstrcam  rorporate  Hrtwts .,, 

Upstrearr  corporate  amria  ,..._.„ _._.^. _....-._. 

ffBviiiywn  S'^ncf  Jtiryata  fl)WP 

Oc'ljerice  wtt"  Juniala  Rtvar. .._._...._._. 


^i'0''3'irfa1e*i  25  feet  upsIrBam  tiom  TownatV 


r-i-Aj- 


4.^8 


Map*  avtlisMe  lor  Inspactton  ai  tne  Tcwnetiv 
auiiikng.  ^inwf  Ridflo  Hoed   Jun«la.  Prnnaykip- 


Kidder  <lowrtaMpl.  Carbon  County  {FEHA 
Docket  f«o.  6927) 
fitaot  O-rw* 
Approumaialr  3^0  <s«i  dowr>«it«ani  ol  Macklaa 
Lane  . 


Downgtrpam  C  mtar«aia  80  EasUKwnd 

OAOkMm  Oea*: 

Al  connuenca  wtfi  Mud  Run __.. ^. 

AppioKitnslely  i  1DD  *9»  upsfraani  ol  dvn  #3_ 

ApprownwletD  600  leal  downaPPim  ol  eonib' 
enea  •«•  LavtM  Run — ^ 


Al  conflwanca  ol  CMMown  Craah  ^ 


klapa  wHIaMa  lor  mapaeBaw  at  Iha  Mwiiolpfll 
BiAkng  L  R   1303B.  Laka  Harmony.  BannayVa- 


LonttartsvlOe  (borougni.  Berks  CourMy  (FEHA 
Oocfcei  Mo   69271 

Al   approiimalety    100   teei   ttel 


At  aporoximaiat)i  i50  taet  abowa  u 


•837 
'1.039 


•327 

'379 


•614 
'609 
•609 


'1.366 
•1.742 


Sooce  of  nuodH-ig  and  vocation 


lor  Inspactton  ai  tne  Borougn 
Buikling.  16  Wdtow  SL<eet,  Lenl^ansvaie.  Pann- 
ey^irarwa. 


Pann  Forast  (loamaMp).  Can>on  County  (F£HA 
DoC*«l  No.  6927) 

At  cor(lue«Ka  with  Muo  '^i.r 

A(«»o»niat«iy  I  3  nviee  upetraani  of  conBuence 

wtin  Mud  Run. -    ^- 

AlU)  Art 


Approiamaiely  1.140  leet  downsveani  ol  T-516 
(Norm  Ok)  Sta0e  Road) ._.._ 

Appraoan«laly    1.4    tiMes    upsbeam   ol    State 

Rouia903      -  _       _ 

Mapa  avalaPla  tor  Inspactton  ai  me  Townshn 

EhaUnft  Slai  ^iy.^e  ^..\i    j«ti  Thorpe.  Pennsy*-  \ 


Pwssant  (towrtanipL  Warren  County  (FEHA 
Docket  No.  6923) 
AMognnnf  Amt 
At  doMnatraam  oorporsta  MiHa >■ 


totmus  f 

Atupstaam  ooiporsta  hnkia. 

Hapa  pupiafcli  tar  liMpaetton  al  ite  Townalvp 
Bukfeng.  Chan  Lane  and  M«  Svaa.  Warran, 


(lownsMpt.  B*r«,s  County 
(FEHA  OodLai  Ma  6937) 
WOMtCmek 


Approitfnaieiy  30  feet  a»ir«am  ol  Pumphouaa 

Road 


Onnam»a  Jnbutary  A  to  WBom  Oant 

A)  confluence  wtm  WAow  Creak 

Appronnately  20  teat  uptMam  ol  T-se7  _ 

Urwwnmi  Trtbutan^  8  to  nmom  Creek 


Approxsnaiaty  9W  leal  upstraam  ot  carporale 


Lftrt9  *ilanetawny  Oeak 

Al  corporate  kmas . — — . — — 

Awrojomaie^  2,370  fast  Upstream  ol  corponH 

Unftemea   Tnbulaf  to  utlts  Uanetamry  Creek: 

At  downstream  oorporaie  kmits . 

Appronmaieiy  l.&ao  leet  ipsireani  ol  corporaie 

Mapa  avaNabta  tor  Inapocllon  at  Pie  Townsn^i 
Secretary  Hose  Euen  Mutfs  Otfioe.  RA.  3,  BoK 
23b6.  Fleetwood,  Parvisy*vaiw. 


SOUT>f  CAROUNA 


Stmrtor  Cotatty  (unmcorporatad  areas)  (I 
Oockal  No.  e92«» 


ol  Brawviglan  Hood 

OIU.S-  Rouie37B.. 
SaacftOapK 
Just  tjcsDeern  ol  Claramoitf  Read- 


just downstream  ol  BarrM«H  Road 

Jusi  upstream  ol  Ban^well  Road... . 

About  1 D  raaa  Lpstteam  ol  Barnwea  Road  — 

Ceua^iar  Brmncfi 

Al  confluence  wtfi  Graon  Giwmp   

AtKMt  0.9  n*  (vsreani  ol  KaaM  Road 

Long  BtMK/i- 
At  mouth . > . 


Just 


ot  LOrwig  MMI  Road._ 


Just  upokaam  ol  Cieremon?  Road      

Just  oownauoam  ol  B«w>  Sanders  Road.... 
GnenSmamp. 
At  mouth  . 


n  ol  Ok}  Wesi  Liberty  S&eal_ 
Just  upstteem  ot  O^  West  Uberty  Siraei .-  - 

Jusi  oowTtatream  of  Mason  Road      ..,.._ 


•M79 

•1.595 


•1,141 
•1.158 
•1,184 


•570 
•476 


Soutcv  of  (KxxknQ  and  locatKi'- 


Sfw  PoucfiOeek 
ACoui  1  :  mkes  downaveam  ol  JaHerson  Road 
About    2.400    leet    oownaiream    ol    JeHarson 
Road . ,_..„_.. . _„. 

ftocky  Bkift  Swamp 
About  1  0  fflra  ooomstraam  ol  Oawago  Road  _ 
About  1 2  rneas.  upsuaam  ai  Oswego  Road 

rurk«v  C^v■0^ 

At  moum _     -        

About  800  tset  dowrstraam  ol  Wannmg  AiMraia 

Just  upsBeara  ot  Wanrwig  htentm 

Just  dowr«tream  of  CSX . 

Poooletgo  fliver 
About  1.6  mtea 

Twfcoy  Croek 

Al  oonKuanca  ol  Green  Smmp- 

Cane  Ssvaitnah  Oeeic 
At  rnouth 


Jusi  upstream  o<  Pnowaar  Awrw  _^_^^_ 
meBfancn 

Just  upBlream oi  US  Roifla 378 

Afaoui  1.400  teat  upsvawnolWvadas  Road 

Sfiattnr  aooang  toverltow  mm  Una  OnncH). 

APOtil  400  laet  weat  ol  intersacbon  of  CSX  and 
ForlSDeal 


Al  mtsrsaoian  ol  CotonMl  Owe  and  PnAney 


Catvkna  Bay  1  About  1,300  !•«  soutwesi  ol 
ntarsackon  of  Dedtwood  Road  and  Brewvigton 
Road-. - 

Canjkne  Bay  5  About  1.000  leei  aoutnwest  ot 
mter$ec»on  o<  U  S.  Route  S2i  and  Slate  Route 
120,. „,- - .._ _. 

CarpAns  Baf  e  AEkmi  400  teei  aasi  at  niersec- 
bon  ot  Bmtn  Road  and  Haf>«»0  Drive ,. — 

C^D-trw  Bar  *  Aboui  2.!rQ  teei  soutneaH  ^ 
mcersecMn  of  U  S  Route  376  artd  State  Roula 
120     - 

QptMnf  Bar  A  About  t  500  feel  southwest  of 


OweiMv  Aar*'Aboul3000feel  aasi  ol  nersec- 

Uon  ol  Lonng  IMI  Road  wu  tMae  Dnve 

Camkna  Bay  10  Aboui  3.200  feel  ant  of  nsr. 

section  ol  umng  Ma  Roao  and  Wee  Oive.  _  . 
C^anlni  Bar  7r  Just  aouifiwest  of  ntersecaon  ol 

St  f^uM  CtKKti  Roed  and  FoBy  Road   

Cmotna  Bar  '•?-  Abom  2.800  leal  aoutheaai  o« 

naraacDon  of  Lorvtg  Mil  Road  and  Wise  Onve. 
CKOtna  Bay   t3    About  700  laei  southweal  ol 

Marsaoion  ol  Lonng  MP  Road  and  KaaM  Road 
CmvUna  Bay   n    AtxMl  BOO  laei  southweal  ol 

Mersackon  of  Lomg  HP  Hoad  and  KaaM  Road 
Opplns  Bar  16.  About  i  2  mass  east  of  msrscc- 

bon  ol  ntts  Road  and  CSK  __ 

CVDihc  Bay  tB   About  4,000  laet  east  oi  nur- 

secuon  ol  Pais  Hoad  and  CSX        .  ._    . 

Canokrw  Bay  I9  About  1  4  mrtes  east  of  sMer&ac- 

uon  of  PntE  Road  and  CSX  

Omikna  Bay  2a  About  1.000  feet  souPi  of  *aer- 

secbon  ol  Pitts  Road  and  CSX     

Caro^ta  Bay  2i    About  800  leei  soumaest  ol 

sMersecBon  ol  Pnts  Roed  and  CSX .  

CIsroArw  Bay  22   Aooui  600  leal  so^hweal  ol 

mersecbon  of  Stadum  Road  and  UcCrey's  Mill 

Road 


Carotna  Bav  23-  About  2.300  leei  soum  ol  knar- 

SBdion  ol  Picu  Road  and  CSX . 

C^fDlna  Bay  24  About  3.000  leet  southweal  ol 

UcCray-s  Mrii  Hoed  and  SlatKim  Road 

CkiPMM  Bay  2S  About  i.SOO  leel  aoumes»  of 

miersecbon  oi  McCoy's  MM  Road  and  Slacfum 

Hoad — - 

CSlMMna  Bay  M   About  500  leel  aouVwasl  df 

Cara  MM  %iod  and  Owron  Hoad 

Mapa  awaHaMa  for  InapecCon  at  me  Cotrty 

Cowmouaa.    141    Norm  Mam  SpeaL  Sumter. 

SoumCwPlina. 


TOAS 


Burleeon  Courtfy  (unkicoipentatf  araai) 
(FEHA  Docket  No.  88171 

Dainctsor  C/e^s* 
At  coriuer<ce  wn^  DaMdaon  Creek  TttwIMy  1  ~ 
Approamateiy  0  5  mke  upsTreara  X0  oonluanoa 
»Mlh  Copperas  Mokow  Crae* — ~ 

Oavdaon  Creak  Ttttutafy  t 
At  conft*nce  wflti  Davidson  Creek  _ — . — . — 
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Soixc«  of  BooAng  ana  (ocaJwn 

?K. 

WGvoy 

Pucihr.  q**rci*r1 

*384 

Cccoeras  HcHktw  Crsm 

AjCfjiimaieHv     '?C    'wrt    aownsiream   ol   motf 

Xnwnstream  rorporaie  lirWs                          

'340 

»ixxQinT,atfify   :  4   --we   .jowaair   of   ffw  fno« 

jpV'ear-  jonxxate  ■nrnts                             .     .. 

•383 

Ajjcc ijf^iiie'y  4Sij  i«et   Jowr^stfaam   ^  conflu- 
ence •'t^  EifTi  a'sncti  Tncutary 


Oounrtarv  ,.  .„ „„. 

£,yr  3'aocf  ^ttutan  ' 

Al  ;cfTf1oence  ^»1t^  Etrr  BrarxJ'  

Al  Oouniy  OOuTKlarv 
0<ff  PfMsr  Tnburary  t 

AiJOfoxtfnaiaiv  ■  24j:  lee'  icwnsirear"  crt  oonflu- 

Aoc-Mcifiate^y     '  0    "i^    ijostraam    o<    tne    ijo- 
^I'ear"  tx»i  "..i>jr>ty  cxxuxWV 
U»P*  •vWUtM   tor  napccOon   ai   ir>e   3urtesor 

'e.as 


LcwtsvNta  (dTYl.  D«itu  md  D*otoo  Count)** 
(FEMA  OockM  He-  S9M) 

f '-^  '^jr*  'irufy  ^f^er 

A'  ^D^^1u^Jnc«  Of  '"■moef  O^en 

At  :»nftuoric«  jt  MxAirsv  Brancn  ..„ 

*30fo>>m«i«v   *oo  leet  do<iw^8<feiffi  a<  Situ 
=*oiite  i?i  _    __     . 


AoofO'imarwy  3  *  m*es  above  rxifAjenow  wW) 
cim  ^orti  '-TTutv  Prve*  

Downstream  mm  jf  liertor  '"ao  HoaO 

At>txaiim«tBfy  8  2  irntes  above  lorflueoce  w<h 
£im  Port  TfVKfy  Riwa( 

Aooroiimately  8  5   m#o»  aDove 
?.n-  for*  TpwKty  Sivw 
Maps  avMatM  fof  nap«ctton 

3l  l^^jtMic   tvonis     '  300  NorT^ 


H  rf>©  Deo«r*mefit 


Sonora  ictty).  Sutton  County  iFEUA  OodEM 
Ho   WIT, 

AoWTri'uTiaie^y    '35   <««*   :)owT>s)ravn   of   down- 

siraan*  cofporaie  irfrts 
Aowoiknatpty  a  56  "^^e  jostrean  of 

Qfossiog  of  .^  S   i^oute  2"" 

_Jiw-9y  3^» 

Al  confluence  *lt^  Zjt,  Dsv«  t  aivw 
A43c»oximaiwy  0  36  -mis  upatrear"  af 
iorpofate  •mrts         


1  :oofkj«nce  witn  Lowray  Draw  _ 
I  jpstream  sorrxxata  kmts 


VEftHOtfT 


Hartford  (town).  WIndBor  CotMity  (FEIU 
Oock*t  Ho  U27> 

Al  acnrnatrsan  :otc>oraie  timrts  lexiancMd)    _ 
Al  ■jewtraam  corporafe  larvts  taKMrtJetn       

Al  EorrftuMrc*  n^  ffia  CoonactKui  ^nv      _. 
At  toatraam  coroocaie  larvts  


VtROMU 


BlarMf  County  (unkworporalad  « 
DookM  Ho.  M26) 
^«>nOry  Canv?  Oa**: 
At  contluanca  aath  Wolf  Creak    ... 


*2.lie 

•2.137 

•1123 

•2.138 

•2.131 
•2.144 


•387 
'366 


Sourca  of  ftoockig  ano  Vxt/Kr^ 


nlaal 
abowa 

Mnm 

(NGVO) 


Saw  Road  615 


HoMSlS- 


a  wnti  Wo«  Crao*        

AopronmaMfy  i  2  nMas  KWream  Irani  oo)A»- 
one*  M  Dry  For*  .. ._.™ , 

I       At  conHuence  <Mlh  Laural  Creafc 


UMlraafn  cnwng  or  Stata  Ftoad  SIS  .^ 
W<0  Cmtk  itxmmt  fla«cft) 


I  of  Srd 


MUSI 


I  21  I 


Al  aporonmaMv   B7  mriB  i4Nlrawn  hwn  conlu- 
anc«  ol  Hunting  Cwnp  Creek 
Wyr  C>B«*  lU^por  Ato«c/i) 
Al   appfojamah^y    1 6   nMlec   doarnsveam   from 
I  StBia  Road  SU  (lal  craaamg) 

Al   too  teal  upaVaam  trom  2nd  croavng  ol 

I  Stwa  Routa  614 

At  appronmalaly  2  maae  i^ntream  from  dia  2nd 
noasane  oc  Suta  Road  614 
Mapa  ayailaftla  for  hwpacBan  ar  t^e  County 
Cierii  \  Office   CountyxM«  Bi^tdng   eumd   Vir- 
9rta 

MMdtesai  County  lunmcorporated  araaa) 
<FEUA  Oockat  Ho   6936) 
Chosap^Af^  Say 
Approumajer*    -'X   'ee<   iou'fr>6aM  of 

tier  of  Stale  «(x>ie8  636  &  643 

Shoreline  al  Su<«  RixiW  1 107 

At  Stingriy  P-^rif  

"aopa/wnnof"  *?'vw 
Upscraam  urje  oi  Slate  RouH  3 

Sftore<«Te  at  ^ar-ot    »:and  

P^ankatank  Rrvfir 
Al  DOCIO*  ='Oint 


llipa  availaMa   tor   irwpactton   at  ffw  Zoning 

OMca.  County  Courtnouse  Sakjda.  VlrgHt^ 


WASHMOTOH 


MOfM  tJka  (cAyV  Onnt  County  fTCHA 

Oocket  Ho  6*17) 

Jusi  upstream  o(  Anjw  Sbeel     ^  _  ,   _ 

ApproK>ma[e^     ^»0     'eet 
SVeei 


Al  i<;sHeam  KJTwaie  umit _._ .__ 

Hapa  are  avaHatMa  for  rawtaw  ai  Cfly  Hai.  321 

Bariam  S^rae'.  ".^ose*  Lake.  *aw*«g»on 


f),  Taytor  County  ^FEMA 
Ho   6626) 


Atom  0.38  iMa  downsfraam  ol  8oe  Un*  fW- 


Afiout  G  M  "Mie  jostream  al  5«t  StraM 

T-yttitary  A. 
Al  mowI^  . .... .. ,  

,iu«i  uostream  T  River^kM  Drve 
Ar)oul  '  20C  leer  jp^trear"  of  Suie  ^^ii^^ay  64 
It  Ifur  .Aag«  H«i, 


Qrantsburg  (vttoqai  Burnett  County  {FEMA 
Docket  Ho  ItM) 


Aoowt  2  OOC'  »eei 


Siroet 

9  (Wage  h«b. 

5.    Wrsconsir 


'S^ta 

•2.275 
•1,902 
•1152 


■ill« 
*Z18» 

•2.272 

•2.346 

•2.470 


•1.052 
•1.0S4 


•IJOS 

'ijie 

•IJOB 
•1.214 
•1J1« 


The  base  (100-year)  flood  elevations 
are  finalized  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  Any 
appeals  of  the  proposed  base  flood 
elevations  which  were  received  have 
been  resolved  by  the  Agency. 


Source  ol  noodng  and  tootton 


Aurora  (city).  Kane  artd  Du  Page  Countlea 
IFEHA  Dockei  No   69261 

tndtmOw 
At  moi^  _ 

JuM  downanaam  o«  High  Snm 

JuM  uoelroam  of  H«gn  Streai 

Atawl  2.30D  feai  upsirawn  ol  BUMr  Road  , 

Saanartaft  Ofwak.' 

Al  mewVi. - .____ 

About  3,400  iMl  t«anam  ol  SMnanan  noM.-. 

South  Tiibvlafy 

About  4S0  teei  kpalraam  ol  fnouVi 

About  700  leal  uptiraam  ol  mouffi     ,  .      ,. 

Al  mouth 

Abam   3,a50    feal    upMw m    of    ramawrth 

Avanua    , . 

Aboul  I  BOO  (aet  downairaam  oi  Jancfto  Road 
Jual  upatraam  of  Galena  Boiiaward 
Map*  atraaahU  tor  WapacBon  ai  trie  Oiy  Hal, 
44  East  DONnat  naca.  Aurora.  MM* 


8kowti*gar>  itowml,  Someraet  County  (FEMA 
Docket  Ho    69?0> 

Oownaveam  corporaie  lunax  .     ..^ 

Connuenoi  ol  WaaMrunaait  Stream . 

ConAuanca  oi  Kennabac  Rmr  and  Nam  Ohan> 


ConAuancaol  WMMn  BrtM*- 


AppnMimalatr  M>9  feol  do<*nstfeam  et  Nolctt 
Road  

Appronmatety    ^W    feel    upsMan    of   NoKIt 

Road .  

CtAmvr  £trtxM 

Al  confluence  wWi  Kennebec  RIvar    ,    .._,...  ,  ., 

Approwmaieiv  lOO  feel  upalream  of  U.S  RoiM 
201 


bpMrwn  vOa  of  Furvwir  A«e>«w  

Conluanca  ol  Easi  Branch  ot  Cvner  Brook   _ 
Upobaam  ada  ol  BigaiCMr  Hfll  Road  ai  moR 


Appwwmaiofy  SO  faal  i«aV«am  o)  moM  up- 

aVeam  aoaamg  ol  Bvalow  H«  Road 

WhnanBroolc 

At  oonMuanca  Mth  Kennabac  River         „. 

a  tmm   laMVeair    o(   Middto 


ApprOMnnWn    115   laal   l^Mtream    of    WtHnen 


Approunaiaiy     18C    l^el    upureant    o*    Sprtng 
Street  

Al  confluence  mntti  Kemaoec  River       

Al  eftvergence  fnjm  Kennebec  flwar  .„ 

£Mr  arancA  0/ Cbrrwr  Ofckm 

At  confluence  arth  Cumar  Brook  

Upctream  mm  of  a«c«  Road  , 

Apclro»1^T«te^  6W  feet  Jownsiieam  ol  BlOOfn- 

fieW  Road 
AoprcxiT-.aiety  sx  feei   jpsifaam  of  Bloontftakj 

Hap*   avaNatM   tor   kupectwn   ai   me   Ptanrwg 
OtfitM.  Skowttegar,  Mair« 


«Oeotn 
•n  (eot 
aboM 

giound 

^eleva- 
tion m 
l«e( 

(NGVD) 


•247 
'270 
■319 
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Sowcs  of  Aooding  and  kx»an 


Stmaom  fkNUtrvirnvrfleiw  *om  WoH  Hoia  umr- 

mi  No  ^    WAimn  conimur»ty  ,.. . 

SfiMkMf    Ftoodng    ^.ovailtom    mm 

Aooui  lOOD  teei  aouttwoal 

U  S  Hignway  60  ar«i  County  llBlwwy  323 

Aboiil  2.OO0  leei  owesi  and  600  lee)  north  o< 

•HerMckon  of  u  S    Ikghiaay  60  atiH  Caumy 


Al  dO<wna»eani  Counly  boundary  ^ 

At  RivOT  MUe  191 

Al  Maaoi«>-K»«BS  Teiaa  Ra*aad.- 


At  conHuenoa  of  Ol  CHannal  SM  Cia*,— .. 


Alfl 


•  210- 


Rome  240 . 

StMhurOaali 
Aporoxim*M>r  000  (eel  downetraam  o<  Mneoia*- 

Kansas  Tenaa  Raxroeo 

AWXD»imaie«¥  35C  'eet  upstream  o*  contluerica 

3f  Conar^rnxxl  Oae*     _        . . . 

!^^isr  Osff*    A(xxo«imaie»y  1.2  m 
i:o'^>uence  wWi  W«»oun  Rnar. , 


S(H«ce  o*  Hooding  arvl  Ucatton 


I  »D««i       FEDERAL  COMMUNICATIONS 
ao^       COMMISSION 

ground 

i^i.       47  CFR  Part  2 

•net 
(NGVD) 


imaraecaon  ol  Cov«v  **ffmmi  63S  mna  Courty 


Shaaotr  fk/oang  f  ptwAw  iton  Nerih  Cut  mcfti. 

AbOJl  t  s  maat  doaina>aawi  of  CoiMy  line 
Road 

About  1  2  miat  upsvaam  ol  HqhtNay  0 

Snatcme   floatng   ionartkM   Imm   Aati   Slough 

Oachi 

About  1  ?  maea  dovmslream  tfi  Highnray  CC 

AMkjI  600  leet  Oowna&eam  ot  Missot^  Parafkc 

ftajkoKt „ 

ShaHom  ftootte^  tovarlkm  from  Attn  Otlcf*  Mo. 

W> 

JUSI  doamaaeam  ol  Siata  Mi|^«May  60  .     _ 

Juat  do«»nalraaiw  ol  County  taywrey  412 ^... 

SriaJkfm  floottng  {tXMtllow  *o^  Maple  Siougn 

Aboul  10  nUe  dowrtsb—m  ol  County  **tfnmi 
532 _.__^ - . . 


Apprtnamaieiy  0  5  mNe 


At  ivaaaant  axM  of  EigMb  Skaal... 


Approxmwiefy  AX  leet  upstream  ot  conAwenca 

o<  Frttoeotn  Street  . 

Aoama  f(ytL 


ApproKKnaiery  200  teet  downstream  ol 
Kansas^  exa«  Ranroad  (abar>donad)~— ._._.. 

Al  upstrearp  skW  cfI  Sn*«  Street 

Appronrnalery    SOO    'eel    i«streani   ol   CountjT 

Highway  E 


Bonna  f^mme  Oae*  <  uopet  fieact') 
Approiametefy   V550  leet  downsVeam  ot  Siaia 

Route  240 
ApDroavnatety  0  7  (TMe  upstream  ot  SUte  Roula 

240  .    .  __, 

Bonna  fatfima  Oaa*  < lower  ffsacn) 
Approiamaie»r  i  000  leet  downetream  of  Hi- 

aourvRjneaa  Teias  Rail'oao , 

^p{jfr:rtF»wteN     '  '0>i    teei    upstream   Ql   COnllU- 

encti  rtf  Ronn*"  f  emme  Tnoutary  ... -_ 

Mapa  awallabla   tor   Inapectton   at   ihe  Counly 
■:"oijnr«x;9*   '"aywrie   Uissour 

Mlaatsaippi  County  luntncerporatad  areaa) 
<t^EUA  Docket  Ho.  «»20) 

Atoiji  ?.  t  1  m,',f^  jiTwrretriJdff^  yi  conftuence  ol 
Onw  Hr*e»  lat  cour«v  tWunoery) ..  ..,.  „_,.. 

About  27  2  m-^  upsriMm  of  oofAMnoa  Ol 
Olio  River  lat  r,ounl>  Ixiunrtafvl     - ,. 

At    tfrtefs^twr    ol     ."oonfy    Higltwiy    521     aM  I 
COuT-tV  MigOway  "^i  

About    '  0    m«e    east    ot    ""rtefsectoon   of   US 

►*igN*a»  fv.  a.ic  r,<iunt>  Mtgnwey  301  -     — 

•Tiy  i_aiie  iJifcf^  W(Cw>  corntThjnOf  ,.    , 

S'^ucm  f<x>aing  I  cvs-'in*  from  Bmig  Poml-Naar 

UattKt  LetvaOa^fii  I 


*eoo 

•801 


AtxMt  1  1  miles  Kiaaaani  ol  O.S.  Route  62...  .~ 
Snalk>»    Ftoc^ng    iovafHam    from    St    J^mat 
Pacti\: 

Just  upstream  of  County  HighwrBv  716 

About  11  mias  Kietream  ol  County  HiQ^iway 
406 . 


•306 

•322 


ShaMom  fiooana  io>fartkm  ateng  Wp0  Hola  Lm$- 
am/ Ha  fi. 
Alftiouth _.     


SnoKNc     fooang 
Bayoui 
At  moult) -_ - 


•  cver*o<m     ton     Stayanon 


I   al    Itie   CoWKy 
Oerk't  Otica.  County  Courthouse.  Chaneslon. 


PCNH8VLVAHU 


Matamorea  (boroughl.  Nta  County  (FEHA 

Docket  6923) 
Deigtrare  ftfw 

At  downstreaiTi  corporal*  kmils        _ 

At  loeuaam  coa>orale  Nrmts  

Hapa  svaHabta  tor  InapacUon  si  me  Borough 

"Ail   Mdlamoias.  t'lartsytvania 

WeettXI  (townsMpi.  Pike  County  <FEMA 
Docket  Ho.  6923) 
Dataware  R«/et 
1  '60  feel  0ow>siream  of  aownaueam  corpo- 

tata  ImMs  .    ... 


Z6 


5  mMes  upstmarT^  from  downstream  oorporale 


•301 
•310 


•301 
•317 


'408 

•4>4 
■4t7 


Appronmaiely    4    mile   downstreani   bom  up- 
stream porpprate  brrwts ,, 

At  upstream  oorporale  limils 
Maps  avsHaMa  lor  towpacUon  ai  9^  Townshv  1 
Oftce  (m  the  lormar  Pkerce  BtA^ng).  WesdaH.  | 
Penrtsyivarw. 


Harold  T.  Duryee. 

Administrvtor.  Federal  Insurance 

Administration. 

Issued:  September  12, 196fl. 

(FR  Doc  86-21136  Filed  9-16-68;  6:4S  am] 

BILLING  CODE  e7lS-03-M 


(General  Docket  No  67-14;  FCC  66-2661 

Amendment  of  Pari  2  ot  ttie 
Commission's  Rules  regarding  the 
Allocation  ot  the  216-225  MHz  Band 

AGENCY:  Fedtaral  Communications 

Commission. 

ACTION:  Fmal  rule. 

summary:  This  action  amends  the 
Commission's  Rules.  Section  2.106 
(Table  of  Frequency  Allocations),  by 
reallocating  the  220-225  MH2  band. 
Specirically  the  220-222  MYiz  bdnd  is 
allocated  to  the  land  mobile  service  for 
government  and  nongovernment  use  and 
the  222-225  MHz  band  is  allocated  on  an 
exclusive  basis  to  the  amateur  sen-'ice. 
The  objective  of  this  action  is  to  provide 
dedicated  spectrum  for  the  development 
of  narrowband  spectrum  efficient  land 
mobile  technologies  and  to  provide 
adequate  spectrum  to  the  amateur 
service  m  this  portion  of  the  spectrum. 

EFFECTIVE  DATE:  October  1. 1988. 
ADDRESSES:  Federal  Communications 
Commission.  Washinpton.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Fred  Thomas,  telephone  |2021  553-8112. 
SUPPt^MENTARV  INFORMATION:  This  is  a 

8ummar>'  of  the  Commission  <;  Fmal  Rule 
in  General  Docket  67-14.  FCC  8&-266. 
Adopted  .August  4. 1988.  and  Released 
September  6.  1988. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  norma!  business  hours  in 
the  FCC  Dockets  Branch  (Room  239|. 
1919  M  Street.  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
Internationa!  Transcnption  Service. 
(202)  857-3800,  2100  M  Street.  NW..  Suite 
140,  Washington.  DC  20037. 

Summar}'  of  Fmal  Rule 

1.  By  this  action  the  Commission:  1) 
maintains  the  existing  216-220  MHz 
band  allocation;  2)  allocates  the  220-222 
MHz  band  on  an  exclusive  basis  to  the 
land  mobile  service  for  both  government 
and  nongovernment  operations;  and.  3) 
allocates  the  222-225  MHz  band  on  an 
exclusive  basis  to  the  amateur  service. 
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This  proceeding  addressed  only  the 
allocation  of  this  spectrum.  Subsequent 
proceedings  will  address  the  necessary 
service  rules  for  the  new  land  mobile 
allocation  and  modifications  to  the 
amateur  rules. 

2.  In  taking  this  acton,  the 
Commission  has  considered  a  variety  of 
factors,  including  the  need  to  provide  for 
narrowband  land  mobile  operations, 
actions  of  the  1979  World 
Administrative  Radio  Conference  (1979 
WARC).  potential  interference  to  TV 
broadcasting,  the  impact  on  the  amateur 
use  of  the  220-225  MHz  band  and  other 
factors.  We  have  concluded  that  the 
above  allocations  are  in  the  public 
interest.  In  making  this  determination 
we  are  particularly  sensitive  to  the 
concerns  expressed  by  amateurs  in  this 
proceeding.  We  continue  to  support  the 
amateur  service  as  vitally  important  to 
promote  the  development  of  individuals 
schooled  in  the  radio  art,  to  advance 
radio  technology  and  to  provide  public 
service,  particularly  in  times  of 
emergencies.  As  a  number  of  amateurs 
noted  in  their  comments,  use  of  this 
band  by  the  amateur  service  has  long 
been  hampered  by  the  cloud  of  possible 
reallocation  as  well  as  by  the  shared 
allocation  of  this  band  with  the  fixed 
and  mobile  services.  We  believe  this  has 
discouraged  investment  and  use  of  the 
220  MHz  band  by  the  amateur 
community.  We  are  hopeful,  however. 

<^  2.106  Table  of  Frequency  Allocations 


that  we  have  now  removed  that  cloud 
and  that  amateur  operations  in  this 
region  of  the  spectrum  will  be 
encouraged  by  the  primary  exclusive 
allocation  of  the  222-225  MHz  band  to 
the  amateur  service. 

3.  Government  and  nongovernment 
users  wilt  not  be  allowed  access  to  the 
220-222  MHz  band  until  final  service 
rules  have  been  adopted  by  the 
Commission,  Amateur  stations  may 
continue  to  use  the  220-222  MHz  band 
until  that  time.  Amateur  operations  are 
cautioned,  however,  to  refrain  from 
making  any  investments  in  equipment 
that  would  only  be  suitable  for 
operation  in  this  band  Amateur  stations 
should  begin  an  orderly  transition  of  on- 
going operations  in  the  220-222  MHz 
band  to  other  amateur  service  frequency 
bands  so  that  an  abrupt  termination  of 
such  activities  will  not  be  necessary. 
Additionally,  the  amateur  community 
may  wish  to  address  any  changes  to  the 
amateur  service  rules  that  if  finds 
desirable  in  preparation  of  the  removal 
of  the  220-222  MHz  band,  yet  are 
beyond  the  scope  of  this  proceeding.  For 
example,  the  lifting  of  the  prohibition  on 
auxiliary  link  operation  on  some  or  all 
of  the  longer  wavelength  bands  and 
placing  a  prohibition  on  repeater 
operation  m  a  portion  of  the  222-225 
MHz  band  are  two  matters  the  ameteur 
community  may  wish  to  consider  and 
petition  for  amendment.  a 


Ordering  Clauses 

4.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  of  section  4(i). 
301  and  303(r)  of  the  Communications 
Act  of  1934,  as  amended.  47  U.S  C. 
Subsection  4(i).  301,  and  303(r),  Part  2  of 
the  Commission  s  Rules,  47  CKR  Part  2 
are  amended  as  set  forth  below. 

5.  It  is  further  ordered  that  this  Order 
will  become  effective  October  1,  1988. 

6.  It  is  ordered  that  the  Secretary  shall 
serve  a  copy  of  this  Order  on  the  Small 
Business  Administration. 

7.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

List  of  Subjects  in  47  CFR  Pari  2 
Frequency  allocations.  Radio  treaty 

matters.  General  rules  and  regulations. 

Radio. 

Rule  Changes 
Part  2  of  Chapter  I  of  Title  47  of  the 

Code  of  Federal  Regulations  is  amended 

as  follows; 

PART  2— FREQUENCY  ALLOCATIONS 

AND  RADIO  TREATY  MATTERS; 

GENERAL  RULES  AND  REGULATIONS 

1,  The  authority  citation  for  Part  2 
continues  lo  read  as  follows: 

Authority:  Socs  4.  303.  48  Stat  1066  bg 
amended:  47  U  SO,  1S4.  JO:!. 

2.  Section  2.106  is  amended  by 
removing  220-225  MHz  and  adding  new 
220-222  and  220-225  MHz  bands  in 
columns  (4H7)  to  read  as  follows: 


unrted  States  Tatt'e 

FCC  Use  De«gnations 

Govammeot  allocation.  MHz 

Noogovemment  allocation.  MHz 

Bi«(j«ft(s) 

SpecialMjaa  Frequencies 

W 

j5| 

(6) 
... 

m 

220-222.  Land  moMe 

220-222. 

Landmoorie 

Pnvaie  \and 
mottle  (90) 

Radwwcation 

627,  US243 

US243.  G2 

222-225 

222-226, 

amateur 

Aruleur 
(97) 

Radwiocalioo 

«^                  

US243.  G2   - 

627.  US243 

Federal  Communications  Commission. 

H.  Walker  Feaster  III. 

Acting  Secretary 

(FR  Doc.  88-21122  Filed  9-16-68;  8:45aml 

MJJ*«0  COM  C71»-0I-II 


47  CFR  Parts  61  and  69 

ICC  Docket  8^-4671 

Regulation  of  Small  Telephone 
Company 

agency:  Feiieral  Communications 

Commission. 

actiom:  Final  rule. 

summary:  The  Common  Carrier  Bureau 
has  Corrected  the  inadvertent 
publication  of  an  erroneous  set  of  rules 
in  the  proceedins  concerning  small 
telephone  companies. 
EFFECTIVE  DATE:  September  19.  1988. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554. 
FOR  FURTHER  INFORIiATIOM  CONTACT 

Jane  Hinckley.  Tariff  Division,  Common 
Carrier  Bureau  (202)  632-6917. 


SUPPLEMENTARY  INFORMATION:  This 
Order  editorially  amends  the 
Commission's  rules  lo  comply  with  the 
text  of  Regulation  of  Small  Telephone 
Companies.  CC  Docket  No.  86-467, 
Report  and  Order.  2  FCC  Red  3811 
(1987).  No  substantive  changes  are  made 
which  alter  the  policy  decisions  adopted 
in  that  Report  and  Order.  The  atlHched 
rule  changes  will  become  effective 
immediately 

Order 

By  the  Chief.  Common  Carrier  Bureau: 
1.  The  Report  and  Order  In  the  above- 
captioned  proceeding,  2  FCC  Red  3811 
(1987)  (Report  and  Order),  amended  the 
Commission's  rules  to  authorize 
streamlined  tariff  filing  procedures  for 
small  telephone  companies.  An  incorrect 
version  of  the  rules  was  inadvertently 
attached  to  that  Order.  As  a  result,  we 


Federal  Register  /  Vol.  53.  No.  181  /  Monday.  September  19.  1988  /  Rules  and  Regulations       36289 


are  editorially  amending  those  rule 
sections  here.' 

2.  No  substantive  changes  are  made 
herein  which  alter  our  policy  decisions 
adopted  in  the  Report  and  Order  or 
impose  additional  burdens  on  carriers  or 
the  public.  These  amendments, 
therefore,  are  implemented  pursuant  to 
delegated  authority  47  CFR  0.201. 

Ordering  Clause 

3.  Accordingly,  it  is  ordered  that  Parts 
61  and  69  of  the  Commission's  rules  are 
editorially  amended  as  set  forth  in  the 
Appendix  below. 

List  of  Subjects 

47  CFR  Part  62 

Communications  common  carrier. 
Tariffs. 

47  CFR  Part  69 

Communications  common  carrier. 
Access  charges.  Reporting  and 
recordkeeping  requirements,  Telephone. 

Parts  61  and  69  of  Title  47  of  the  Code 
of  Federal  Regulationt  are  amended  as 
follows: 

PART61— lAMENDEDl 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  Sec.  4,  48  Stat.  1066.  as 
amended;  47  U  S  C  154.  Interpret  or  apply 
sec.  203.  4fl  Slat.  1070:  47  U.aC  2103 

2.  Section  61.38(a)  is  revised  to  read  as 
follows: 

§61.38     Supporting  tnformation  to  be 
aubmltted  witti  tetters  of  transmittal 

(a)  Scope.  This  Section  applies  to 
dominant  carriers  whose  gross  annual 
revenue  exceed  SSOO.tKX)  for  the  most 
recent  12  month  period  of  operations  or 
are  estimated  to  exceed  S500.000  for  a 
representative  12  month  period.  Ixical 
exchange  carriers  serving  50.000  or 
fewer  success  lines  in  a  given  study  area 
that  are  described  as  subset  3  carriers  in 
§  69.602  may  submit  Access  Tariff  filings 
for  that  study  area  pursuant  to  either 
this  Section  or  $  61.39.  However,  the 
Commission  may  require  any  carrier  lo 
submit  such  information  as  may  be 
necessary  for  a  review  of  a  tariff  filing. 


3-  Section  61:39  is  amended  by 
revising  the  heading  to  read  as  follows: 


'  W*  have  also  amended  ihew  ruJe»  to  rifled  Ihe 
recent  change  tn  the  effect) v«  date  of  actXM  lahfTs. 
Sw>  Acc*»»  Tanff  Filiryt  Schedule*,  CC  Docket  No. 
8»-32e.  KCC  88-283.  Report  and  Order,  adoplffd 
Aug.  24. 1966. 


§  61.39    Optional  supporting  Information  to 
be  submitted  with  letters  ot  transmlttsi  for 
Access  Tariff  filings  effective  on  or  after 
April  1,  1969,  by  local  exchange  carriers 
serving  SO.OOO  or  fewer  access  lines  In  a 
given  study  area  that  are  described  as 
subset  3  carriers  In  $  69.602. 

4  Section  61.39(a).  lb)ll}{i).  (bJl2](i|. 
(b)(2)(ii).  and  (c)  are  revised  to  read  as 
follows: 

(a)  Scope.  This  Section  provides  for  an 
optional  method  of  filing  for  any  local 
exchange  carrier  that  is  described  as  a 
subset  3  carrier  in  §  69.602.  which  elects 
to  issue  its  own  Access  Tariff  for  a 
period  commencing  on  or  after  April  1, 
1989.  and  which  ser\-es  50.000  or  fewer 
access  lines  in  a  study  area  as 
dctermmed  under  §36.611ta)(B)  of  the 
Commission's  Rules.  However,  the 
Commission  may  require  any  carrier  to 
submit  such  information  as  may  be 
necessary  for  review  of  a  tariff  filing. 

tb) •  *   • 

(IJ  •   '   • 

(i)  For  the  first  period,  a  cost  of 
service  study  for  all  elements  for  the 
most  recent  12  month  period  with 
related  demand  for  the  same  period. 

(2)  *   '  • 

(i)  For  the  first  period,  the  local 
exchange  carrier's  most  recent  annual 
settlement  from  the  National  Exchange 
Carrier  Association  pool. 

(ii]  For  subsequent  filings,  an  amount 
calculated  to  reflect  the  average 
schedule  pool  settlement  the  carrier 
would  have  received  if  the  carrier  had 
continued  to  participate,  based  upon  the 
most  recent  average  schedule  formulas 
developed  by  the  National  Exchange 
Carrier  Association. 

(c)  Maximum  allowable  rate  of  return. 
Local  exchange  carriers  filing  tariffs 
under  this  section  are  not  required  lo 
comply  with  Sections  65.700  through 
65.701,  inclusive,  of  the  Commission's 
Rules,  except  with  respect  to  periods 
during  which  tariffs  were  not  subject  to 
this  section.  The  Commission  may 
require  any  carrier  to  submit  such 
information  if  it  deems  it  necessary  to 
monitor  the  carrier's  earnings.  However, 
rates  must  be  calculated  based  on  the 
local  exchange  carrier's  prescribed  rate 
of  return  applicable  to  the  period  during 
which  the  rates  are  effective. 

PART  69— {AMENDED] 

5.  The  authority  for  Pari  69  continues 
to  read  as  follows: 

Authority:  Sees.  4.  201.  202,  203.  205,  216. 
403.  48  Stat  1066. 1070. 1072. 1077. 1094.  8S 
amended.  47  U.S.C  154.  201,  202.  203,  205.  216, 
403. 

6.  Section  69.3(0  is  revised  to  read  as 
follows: 


§  69.3    Rling  of  access  service  tariffs. 

(0  A  tariff  for  accrss  ser\'ice  provided 
by  a  telephone  company  that  may  file  an 
access  tariff  pursuant  to  §61. 39  may  be 
filed  for  a  biennial  period  with  a 
minimum  of  90  days  notice  and 
scheduled  effective  date  of  [uly  1  of  any 
odd  numbered  year.  An  eligible 
telephone  company  that  does  not  elect 
to  file  an  access  tanff  pursuant  to  the 
Section  61.39  procedures  may  elect  to 
file  a  biennial  tariff  pursuant  to  this 
section.  For  purposes  of  computing 
charges  for  access  elements  other  than 
Common  Line  elements  to  be  effective 
on  July  1  of  any  even-numbered  year, 
the  association  may  compute  rate 
changes  based  upon  statistical  methods 
which  represent  a  reasonable  equivalent 
to  the  cost  support  information 
otherwise  required  under  Part  61  of  this 
chapter. 

Federal  Communicaiions  Commission. 
Gerald  Brock. 

Chief.  Common  Carrier  Bureau. 
(FR  Doc.  86-21275  Filed  9-16-88:  8:45  am] 

BILUNG  CODE  fi7t2-01-«l 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosphere 
Administration 

50  CFR  Part  674 

[Docket  No.  80630-61301 

High  Seas  Salmon  Fishery  off  Alaska 

agency:  National  Marine  Fisheries 
Ser\'ice  (NMFS).  NOAA.  Commerce. 
action:  Notice  of  extension  of  fishing 
period. 

SUMMARY:  NOAA  issues  this  notice  to 
extend  the  commercial  troll  salmon 
fishing  period  for  all  but  chinook  salmon 
in  the  L'S.  exclusive  economic  zone 
(EEZ]  off  Southeastern  Alaska  north  of 
Cape  Spencer.  This  action  is  necessar>' 
to  allow  a  controlled  har\est  of  coho 
salmon  by  the  commercial  IroU  fishery 
and  is  intended  to  ensure  that  chinook 
salmon  and  weak  coho  salmon  stocks 
are  not  overharvested. 
DATE:  Effective  September  14. 1988. 
Public  comments  are  inviled  until 
October  11.  1988. 

ADDRESS:  Send  comments  to  James  VV 
Brooks.  Acting  Director.  Alaska  Region. 
National  Marine  Fisheries  Service,  P.O. 
Box  21668.  Juneau.  AK  99802-1668. 
During  the  SO-day  public  comment 
period,  the  data  upon  wh;ch  this  notice 
ia  based  will  be  available  for  public 
inspection  from  0800  through  1630  hour* 
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ADT  i^coday  through  Fnday  al  (h« 
N'MFS  Regional  Office.  Room  453. 
Federal  Building,  709  West  Ninth  Street, 
Junedu.  Alaska 

FOR  FURTMER  INFORMATION  COMTACT: 
Aven  M.  Andersen  (Fishery 
Management  Biologist,  KMI-'S).  907-5ft6- 
7228. 

SUPPt-EMEirTARV  tHFOMUTtOM:  Saimon 
fiehing  in  tike  ££Z  off  Alaska  is  managed 
under  the  Fishery  Management  Plan  for 
the  High  Seas  Salmon  Fishery  Off  the 
Coast  of  Alaska  East  of  ITS  Degrees 
East  Longitude  fFMPJ.  This  FMP  was 
developed  and  amended  by  the  North 
Pacific  Fishery  Management  Couacii 
(Counat)  and  is  implemented  by  NOAA 
thrnui^h  regulations  appearmg  at  50  CFR 
Part  674. 

The  FMP  also  impiemenls  provisions 
of  the  Pacific  Salmon  Treaty  and  the 
Pacific  Salmon  Treaty  Act  (16  U.S.C. 
3631  pt  seq.].  Article  HI  of  the  treaty- 
requires  that  each  Party  conduct  its 
fisheries  to  prevent  overfishing  but 
provide  for  optimum  production  of  the 
salmon  stocks  subject  to  the  treaty  TTie 
salmon  stocks  being  protected  or 
harvested  by  this  action  are  stocks 
subject  to  the  treaty. 

The  troll  fishery  opened  on  luly  1  for 
all  salmon  species  (53  FR  25492.  July  7. 
1988).  It  was  closed  for  harvesting 
chiQook  salmon  on  )uly  12  because  it 
had  taken  its  chinook  salmon  quota  (53 
FR  26779,  July  15,  1988),  On  July  2ti.  \X 
weis  closed  completely  for  10  days  tn 
protect  coho  salmon  (53  FR  28403.  |u!y 
28. 19ii8)-  The  troll  fishery  was  closed 
again  on  August  14  for  10  days  (53  FR 
anno.  August  17,  1988}  to  provide 
firiher  protection  for  coho  salmon 
because  ail  indicators  showed  that  coho 
saimoo  m  Southeast  Alaska  were  well 
below  average  in  abundance.  The 
fishery  resumed  on  August  25  and  was 
closed  agam  on  Aug.st  31  (53  FR  34303, 
Sf-ptf-mbere.  1988). 

On  Seplembf;r4.  the  commercial  troJI 
fi-shery  in  most  waterb  between  Cape 
Spencer  and  Cape  Fairweather  wjh 
reopened  for  the  harvest  of  all  salmon 
species,  except  chinook  salmon,  until 
2359  hours  ADT  on  Wednesday. 
September  7.  and  most  waters  between 
Cape  Fairweather  and  Cape  Suckling 
werp  reopened  until  2359  hours. 
Saturday.  September  10;  certain  State 
and  Federal  waters  were  kept  closed  to 
protect  chinook  salmon  (53  FR  35080. 
September  9. 1988).  On  September  7,  the 
troll  fishery  between  Cape  Spencer  and 
Cape  F'iirweathfc^r  was  extended  until 
2359  hours  ADT  on  September  10. 

.\nalysis  of  new  information  on  the 
abundance  of  coho  aulmon  from  the 


cumnu^ual  troU.  purse  seine,  and  giUnat 
fishenea.  from  the  sport  fisheries,  and 
from  the  apuwning  grounds  ahuw  that. 
overalL.  coho  salmon  in  (he  central  and 
southern  parts  of  Sovtheast  Alaska 
continue  to  be  well  below  average  m 
abundance;  however,  ooho  Sfrimon 
destined  for  streams  along  the  outer 
north  coast  of  Southeast  Alaska, 
prirticuUrly  nnrth  of  Cape  Spencer 
appear  abundant  enough  to  allow 
additional  harvest. 

Regulations  traptementins  the  FMP 
((  674.Z3(a>t  authorize  the  Secretary  of 
Cummerce  (Secretary)  to  modify  the 
fiahing  times  and  areas  whenever  he 
determines  that  the  condition  of  any 
salmon  species  in  any  part  of  the 
management  area  is  Eubiantiaiiy 
different  from  the  condition  anticipated 
m  the  ¥MP  In  making  such  a 
determination,  he  may  consider  the 
following  factors: 

(1)  The  effect  of  overall  fishing  effort 
within  any  part  of  the  management  area; 

(2)  The  catch  per  unit  of  effort  and  the 
rale  of  harvest; 

(3)  The  relative  abundance  of  salmon 
stocks  within  the  management  area; 

(4)  The  condition  of  salmon  stocks 
throughout  their  ranges; 

(5)  Any  other  factors  relevant  to  the 
conservation  of  salmon. 

The  Secretary,  therefore,  in  reviewing 
the  available  information  on  the  coho 
salmon  stocks  and  fisheries,  has 
determined  that  the  effect  of  overati 
fishing  effort,  the  catch  per  unit  of  effort, 
and  the  rate  of  harvest  throughout  the 
management  area  indicate  thai  the 
condition  of  coho  salmon  stocks  is 
subtantially  different  from  the  condition 
anticipated  in  the  FMP.  He  has  also 
found  that  this  difference  reasonably 
requires  the  troll  salmon  fishery  south  of 
Cape  Spencer  and  in  the  areas  of  the 
outer  Fairweather  Grounds  remain 
cIos(h)  for  the  remainder  of  the  1968 
salmon  fishing  season;  however,  the 
fishery  for  all  but  chinook  salmon 
should  be  allowed  to  continue  north  of 
Cape  Spencer. 

The  Secretary,  therefore,  is  extending 
the  troll  fishing  period  for  all  salmon 
species,  except  chinook  salmon,  m  most 
of  the  FEZ  north  of  the  latitude  of  the 
Cape  Spencer  Light  (58*11.9'  N.  latitude. 
13638.3'  W,  longitude)  until  2400  hours 
ADT.  Tuesday,  September  20.  1988, 
unless  new  information  requires  an 
earlier  closure.  The  Secretary  is 
extending  this  fishing  period  in  this  area 
in  conjunction  with  similar  actions  by 
(he  Alaska  Departmerit  of  Fish  and 
Game  for  certain  State  waters  of 
Southeast  Alaska.  The  extension  will 
become  effective  when  this  notice  has 


been  filed  fur  pubUc  mspeUion  with  the 
Office  of  the  Federal  RegLffter  and  the 
extension  has  been  pubhrized  for  48 
hours  through  procedures  of  the  Alaska 
Department  of  Fish  nnd  Game 

The  small  fishing  areas  in  State  and 
Federal  waters  closed  earlier  to  protect 
chmook  salmon  \t  g-.  the  Outer 
Fairwesther  Grounds  in  the  FEZ.  53  FR 
2H779,  )uly  15. 19««1  wif!  remain  closed 
to  commercial  salmun  fishing  fur  all 
salmon  species. 

Other  Matters 

The  Assistant  Administrslor  for 
Fibheries,  NOAA  (Assistant 
Administrator),  has  determinwd  that  this 
extension  of  the  fishing  period  must  be 
effective  immediately  so  that  U.S. 
fishermen  c^n  harvest  salmon  consistent 
with  the  intent  of  section  9  of  the  Pacific 
Salmon  Treaty  Act  of  1985  and  the  FMP. 
Giving  due  regard  to  the  potential 
adverse  economic  effects  of  delaying 
this  extension,  the  Assistant 
Administrator  finds  it  would  be 
impracticable  and  contrary  to  the  public 
interest  to  provide  advance  notice  and  a 
pnor  opportunity  for  public  comment  or 
to  delay  for  30  days  the  effective  date  of 
this  notice  under  the  provisions  of  5 
U.S.C.  553  (b)  and  (c).  Section 
674.23(b]{3l,  however,  requires  the 
Secretary  to  accept  and  consider  public 
comments  for  30  days  after  the  effective 
date  of  notices  like  this  one.  which  did 
not  provide  an  opportunity  for  the  public 
to  comment  before  it  became  effective. 
The  aggregated  data  upon  which  this 
extension  is  based  are  available  for 
public  inspection  at  the  address  given 
above.  If  comments  are  received,  the 
Secretary  will  reconsider  the  necessity 
of  this  action  and  will  publish  another 
notice  in  the  Federal  Register  either 
confirming  the  notice's  continued  effect, 
modifying  it.  or  rescinding  it.  unless  the 
notice  has  already  expired  or  been 
rescinded. 

This  action  is  authorized  by  50  CFR 
Part  674  and  complies  with  EO.  12291 

List  of  Subjects  in  50  CFR  Pari  £74 

Fisheries.  Fishing.  Intemalional 
organizations.  Reporting  and 
recordkeeping  requirements. 

Authority:  le  U.S  C.  3831  Bt  seq  ;  16  U.S.C 
t«)l  W  neq. 

Dated:  September  14, 1988. 
Aon  D.  Tarbutb. 

Acting  Director  nf  Off ir^  Fisheries 
Conservation  and  Manaanment.  Nattonal 
Marine  Fishpnes  Sen'ice. 
jPR  Doc.  88-21260  Filed  9-14-88;  12:33  pm) 
MJJNO  COOC  KIO-R-M 
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OEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Parts  1124  and  1125 

[  Docket  Nos.  AO-368-A 16  and  AO-226- 
A32;OA-a8-108) 

Milk  In  the  OregorvWashington  and 
Puget  Sound-Inland  Marketing  Areas; 
Recommended  Decision  and 
Opportunity  To  File  Written 
Exceptions  on  Proposed  Amendments 
to  Tentative  Marketing  Agreements 
and  to  Orders 

AGENCY:  .Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  decision  recommends  a 
merger  of  the  Oregon-Washington  and 
Puget  Sound-Inland  milk  orders,  based 
on  industry  proposals  considered  at  a 
public  hearing  held  .November  17-18, 
1987.  In  addition  to  the  presently 
regulated  marketing  areas,  the  proposed 
"Pacific  Northwest"  marketing  area 
would  include  five  additional 
Washington  counties,  the  unregulated 
portion  of  another  Washington  county, 
and  three  cimtral  Oregon  counties.  The 
decision  recommends  thai  Class  I 
differentials  at  Portland.  Oregon,  and 
Spokane.  Washington,  be  reduced  from 
$1.95  to  SI  .90:  and  that  the  Class  I 
differential  at  Seattle.  Washington,  be 
increased  from  $1-85  lo  Sl-90. 

The  provisions  of  the  proposed  single 
order  are  patterned  largely  after  those  of 
the  present  Puget  Sound-biland  order, 
with  some  modifications  to 
accommodate  specific  marketing 
conditions  of  the  Oregon- Washington 
order  area.  Provisions  that  represent 
significant  changes  in  regulation  for 
handlers  and  producers  currently  pooled 
under  the  Oregon-Washington  order 
include  a  single  butterfat  differential  for 
adjusting  order  prices  for  variations  in 
butterfat  content,  payment  to  producers 
on  the  basis  of  a  uniform  price  for  all 
production  rather  than  a  base-excess 
plan,  and  determination  of  handler 


obligations  to  the  markelwide  pool  on 
an  equalization  basis  (the  difference 
between  the  use  value  of  producer 
receipts  and  the  value  of  those  receipts 
at  the  uniform  price]. 

The  merger  is  needed  to  reflect 
changes  in  market  structure  in  that  the 
two  separately  regulated  areas  have 
become,  in  effect,  one  common  market. 
DATE:  Comments  are  due  on  or  before 
October  19, 1988. 

ADDRESS:  Comments  (four  copies) 
should  be  filed  with  the  Hearing  Clerk. 
Room  1079,  South  Building,  United 
States  Department  of  Agriculture. 
Washington.  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Constance  M.  Brenner.  Marketing 
Specialist.  USDA/AMS/Dairy  Division. 
Order  Formulation  Branch,  Room  2968. 
South  Building.  P.O.  Box  96456. 
Washington.  DC  20090-6456,  (202)  447- 
7183. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  govprned  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and. 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (S 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agncultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

There  are  25  regulated  handlers  that 
operate  33  pool  plants  under  the  orders 
thai  receive  milk  from  approximately 
2.000  dairy  farmers.  A  substantial 
majority  of  the  producers  are  members 
of  eight  cooperative  associations.  Most 
of  these  entities  would  be  small 
businesses  under  the  standards 
specified  in  13  CFR  Part  121. 

The  merged  and  expanded  marketing 
area  reflects  the  sales  areas  of  currently 
regulated  plants.  Consequently,  the 
marketing  area  issue  does  not  involve 
substantive  economic  considerations. 
Changes  in  pricing  within  the  merged 
end  expanded  marketing  area  would  be 
minor,  and  should  have  lilile  economic 
impact  on  handlers  or  producers. 

The  merger  would  promote  orderly 
marketing  of  milk  by  producers  and 
regulated  handlers. 

Prior  document  in  this  proceeding: 


Notice  of  Hearing:  Issued  October  26. 
1987:  published  October  29.  1987  (52  FK 
41566). 

Prelimtnary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreements  and  the  orders 
regulating  the  handling  of  milk  in  the 
Oregon-Washington  and  Puget  Sound- 
Inland  marketing  areas,  and  of  the 
opportunity  to  file  written  exceptions 
thereto.  This  notice  is  issued  pursuant  to 
the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  and  the 
applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  Part  900). 

Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk.  U.S.  Department  of 
Agriculture,  Washington.  DC  20250.  by 
the  ^VHh  day  after  publication  of  this 
decision  in  the  Federal  Register.  Four 
copies  of  the  exceptions  should  be  filed. 
All  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1, 27(b)). 

The  propo.sed  amendments  sel  forth 
below  are  based  on  the  record  of  a 
pubUc  hearing  held  at  Portland.  Oregon, 
on  November  17-18. 1987.  pursuant  to  a 
notice  of  hearing  issued  October  26. 198" 
(52  FR  41566). 

The  material  issues  on  the  record  of 
hearing  relate  to: 

1-  Whether  the  handling  of  milk 
produced  for  sale  in  the  proposed 
merged  and  expanded  marketing  area  i& 
in  the  current  of  interstate  commerce  or 
directly  burdens,  obstructs,  or  affects 
interstate  commerce  in  milk  or  its 
products: 

2.  Whether  the  marketing  areas  of  the 
Oregon-Washington  and  Puget  Sound- 
Inland  orders  should  be  included  unde-r 
one  order 

3.  Whether  the  proposed  merged 
marketing  area  should  be  expanded  lo 
include  additional  territor>'; 

4.  Milk  to  be  priced  and  pooled; 

5.  Handler  reports; 

6.  Classification  of  milk; 

7.  Class  prices,  location  adjustments 
and  butterfat  differential: 

8.  Handler  obligations  to  the  pool; 
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9  Payments  to  produoer»: 
10.  Admirjiatrative  provisions. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  matenal  issues  are 
based  on  evidence  pre3ented  at  the 
hearing!  and  the  record  thereof: 

\  Chorocter  o^  commerce  The 
handling  of  milk  tn  the  proposed  and 
expanded  marketing  area  is  in  the 
current  of  interstate  commerce  and 
directly  burdens,  obstructs  and  affects 
interstate  commerce  in  milk  and  milk 
producte- 

The  marketinji  area  specified  tn  the 
proposed  order,  hereinafter  reSerred  to 
d5  (he  "Pacific  Northwest  marketing 
area'  .  includes  72  contvtuous  counties, 
of  whidi  37  ere  in  the  Stale  of 
VVashmglon.  29  in  Oregon  snd  six  in 
Marho.  The  principal  cities  in  the 
marketing  urefl  are  Eugene  end  Portland. 
OroRon:  and  Seattle  and  S^kane, 
Washington.  The  specific  territory 
included  in  the  marketing  area  is  set 
forth  in  the  marketiag  area  discussion. 

Handlers  located  in  the  Oregon- 
Washington  area  have  route  sales  in 
Oregon  and  Washington,  while  handlers 
regLilated  under  the  Puget  Sound-Inland 
order  distribute  milk  m  the  States  of 
Alaska.  Idaho.  Montana.  Oregon  and 
W  ashington.  Handlers  located  in  the 
States  of  Califomia.  Idaho,  Montana, 
Oregon  and  Waafaington  distribute  milk 
within  the  proposed  marketing  area 

StBiiar^.  milk  procufement  for  the 
proposed  merged  area  crosses  state 
boondariea  Handlers  regulated  by  the 
Pugel  Sound-Inland  order  procure  milk 
from  producers  located  in  Idaho.  Oiegon 
and  Washington.  'l"be  milk  needed  to 
supply  Oregon- Wash mgtoo  diatribtittng 
plants  IS  procured  from  California. 
Idaho.  OragDn  and  Washington. 

There  are  numerous  manjafactxiring 
plants  located  within  the  proposed 
marketing  area  that  manrfactupe  dairy 
products.  These  products  are  sold  m 
California.  Oregon,  Washington  and 
other  states  in  competition  with 
manufactured  products  produced  m 
many  other  states. 

2.  .Veeey  for  merger  of  the  orders. 
Marketing  conditions  in  the  two 
separatfiiy  regulated  maobeting  areas 
under  conaideratioD  justify  (he  issuance 
of  a  atitgle  order  regulating  the  handling 
of  milk  in  these  areas.  This  single  order 
would  t>e  the  most  appropnatetneans  of 
effecttiating  the  declared  policy  of  the 
Act. 

Fedecal  regidation  of  milk  marketing 
in  northwestern  Washington  State  was 
initiated  May  1.  2SS1,  when  the  Puget 
Sound  order  became  a£fect>ve.  The 
marketing  area  was  later  antended  in 
Oecembex  1952 and  fuly  1966  to  include 


Lsland  and  San  [uan  Counties  and  most 
of  the  remaining  portions  of  Grays 
Harbor.  King,  Lewis.  Skagit.  Snohomish 
and  Whatcom  Counties.  Milk  marketing 
in  northeastern  Washington  State  and 
northern  Idaho  came  under  Federal 
rHgulation  March  1,  1856.  when  the 
Inland  Empire  order  became  effective. 
The  Inland  Empire  marketing  area  was 
Idler  amended  in  October  1937  and  in 
March  1962  to  add  the  Idaho  Counties  of 
Ben^-wah.  Boundary,  Latah  and 
Shoshone  and  the  reraaining 
unregulated  portiune  of  Bonner  and 
Kootenai  Counties,  and  Whitman 
County  Washington  TTie  Puget  Sound 
and  Inland  Empire  marketmg  areas  were 
merged  to  become  the  Puget  Roimd 
Inland  order  effective  January  1.  19M 
The  Washirigton  Counties  of  Adams 
Chelan.  Douglas.  FerT\'.  Grant.  Kittitas, 
Lincoln  and  Okanogan,  and  the 
remaming  unregulated  portions  of  Pr-nd 
Oreille  and  Stevens  Counties,  were 
included  in  the  merged  Pugel  Sound- 
loland  oeder  m  addibon  to  the  already 
regulated  areas 

Milk  marketing  in  western  Or^on 
and  sonthweslem  Washington  became 
federally  rpgulated  under  the  Oregnn- 
Washioglon  order  tm  Januarj'  1,  1970, 
The  marketing  area  of  the  Oregon- 
Washington  order  has  not  changed  since 
tt  became  effective. 

The  merger  of  the  Oregon  Washington 
and  Puget  Sound-Inland  orders  was 
proposed  by  six  cooperative 
associations  representing  dairy  farmer 
members  whose  mifV  is  pooled  under 
the  two  orders  The  merger  proponents 
represent  a  substantia!  majorfly  of  the 
producers  whose  mtlk  would  be  pooled 
under  fbe  mei^ged  order 

The  pritTCipal  proponent  witness,  a 
representative  of  Northwest  Dairymen's 
Association  f\DA|  stated  that  the 
merged  order  is  needed  beranse  the 
proposed  mjrkfrtmg  area  is  becoming 
one  competTtn-e  market  He  stated  that 
NDA.  which  represents  about  60  percent 
of  the  producers  delivering  milk  to  the 
two  Federal  order  marketing  areas,  has 
producer  members  located  in  almost 
e\ery  county  in  fbe  proposed  marketmg 
area  and  suppHes  bulk  milk  to  handlers 
npf>rating  plants  with  distribution  in  all 
parts  of  the  proposed  marketing  area 
The  wrtneBB  testified  that  the  e.instence 
of  two  Federal  orders  in  an  ares  that  has 
become  one  competrtivp  marketing  area 
has  required  NDA  to  alter  the  movement 
of  member  milk  to  plants  m  order  to 
pre\-ent  inequities  between  fhe  prices 
paid  to  .^roA  members  «upplytng 
different  crtarkets.  He  also  stated  fhat 
operating  within  the  constraints  of  two 
separate  orders  sometimes  causes 
difficulty  and  inefficiency  in  supplying 


the  detnands  of  each  order  market  as 
those  demands  vary  over  time. 

The  NDA  witness  concluded  that  a 
merger  would  increase  the  efficiency  of 
administering  marketing  order 
regulations  m  the  Pacific  Northwest,  and 
would  reduce  the  complexity  of  reports 
whiofa  must  be  filed  by  regulated 
handlers  No  opposition  to  a  merger  of 
the  two  orders  wan  expressed  at  the 
hearing. 

The  record  indicates  that  the  Oregon- 
Washington  and  Puget  Sound-Inland 
marketmg  areas  have  become 
interrelated  to  such  an  extent  that  a 
merger  is  the  most  appropriate  means  of 
regulating  milk  marketing  in  the  area 
involved.  When  the  two  orders  were 
promulgated,  they  regulated  the 
handling  of  milk  in  areas  that  were 
clearly  distinguishable  as  separate 
markets  for  particular  handlers  and 
producer  groups.  Changes  in  marketing 
practice  and  market  structure  since  that 
time,  however,  have  caused  these 
separately  regidaled  areas  to  become 
sabstantially  taterreleted  m  botli 
distribution  and  supply  axxeogements. 

In  September  ?987,  a  majority  of  the 
pooled  handlers  regulated  under  the 
Pugel  Sound-inland  milk  order 
distributed  fluid  milk  products  witfiin 
the  Oregon-Wa«hu)gton  nuuiuitii)^  area 
At  the  e«me  time,  20  percent  of  Oregon- 
Washington  pooled  handlerb  distributed 
milk  within  the  PugHt  Sound-Inland 
onder  The  feci  that  one-lbird  of  the 
handleFs  regulated  under  the  two  orders 
distribute  milk  in  competition  with 
handlers  regulated  under  the  other  order 
18  an  mdicatioi)  of  the  degree  of 
inlenelationship  that  has  developed 
between  the  two  markets,  A  merger  of 
the  two  marketing  areas  under  one  order 
wiU  assure  that  fully  regulated  handlers 
competing  with  each  other  are  nublect  to 
the  same  cegulatory  provisions  and 
aligned  prices. 

NDA  markets  the  milk  of  producers 
located  throughout  the  proposed  merged 
marketing  area,  and  Dangold.  Inc.. 
ND.A  s  marketing  agent,  distributes  fluid 
nu'lk  products  thrmighout  the  proposed 
area  from  its  five  bottling  plants  that  are 
currently  pooled  under  the  two  orders. 
Many  of  NDA'e  member  producers  are 
located  m  pmdurtion  areas  from  which 
ilie  milk  produced  on  neighlwring  farms 
is  dehvered  to  pool  plants  regulated 
under  the  two  different  Federal  orders 
The  differing  provisions  of  the  two 
orders  prevent  the  cooperative  from 
easily  being  able  to  shift  the  milk  of  a 
producer  from  a  plant  pooled  under  one 
order  to  a  plant  regulated  by  thetrther 
order,  even  when  such  a  sWft  vroiild^e 
the  most  rfficienl  means  of  moving  mtlk 
to  where  it  is  needed  The  Oregon- 
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Washington  order's  base-excess  plan  is 
one  such  provision  that  prevents  an 
easy  interchange  of  producer  milk 
between  tha  two  orders.  The  milk  of 
basehoiding  producers  csnnot  be  pfM^lcd 
under  the  Puget  Sound-Inland  order 
without  those  producers  losing  the 
benefit  of  their  earned  bases.  At  the 
same  lime,  producers  previously  pooled 
under  the  Puget  Sound-Inland  order 
have  not  earned  Oregon-Washington 
production  bases  and  thus  would 
receive  less  for  their  milk  if  it  were 
pooled  under  the  Oregon-Washington 
order  Because  of  this  feature  of 
regulation  by  the  two  separate  orders,  it 
is  not  practicable  for  a  handler  sucJi  as 
NDA  to  haul  the  milk  of  some 
neighbormg  producers  In  the  same 
loads. 

An  occasional  need  to  deliver  the  milk 
of  producers  customarily  pooled  under 
one  order  to  a  plant  location  normally 
priced  under  the  other  order  is  another 
situation  in  which  the  exaslence  of  the 
two  interconnected  orders  causes 
marketing  problems  for  handlers. 
Problems  anae  because  of  the  differing 
location  adjustments  under  the  two 
orders.  Milk  produced  in  the  Yakima 
Valley  and  customarily  pooled  under  the 
Oregon-Washington  order  that  is 
surplus  lo  the  market's  fluid  needs  is 
usually  hauled  to  Chehahs,  Washington. 
where  there  is  no  location  adjustment 
under  the  Oregon- Washmg ton  order.  If 
the  Chehalis  facility  is  already  operating 
at  capacity,  however,  the  milk  must  be 
moved  to  manufacturing  plants  at 
Usaqixah  or  Lynden.  Washington,  where 
the  Oregon-Washington  location 
adjustments  are  minus  25.5  and  40.5 
cents,  respectively.  If  the  same  milk 
from  Yakima  Valley  were  pooled  under 
the  Puget  Sound-Inland  order  at 
Issaquah  or  Lynden.  however,  it  would 
be  subject  to  location  adjustments  of 
zero  or  minus  six  cents. 

The  differences  in  Class  I  and 
producer  prices  under  the  two  orders  al 
the  same  location  is  also  a  factor  that 
causes  marketing  difficulties  for 
Darigoid,  and  for  any  other  handler 
attempting  to  market  milk  under  both 
orders  in  an  efficient  manner. 
Specifically,  large  amounts  of  the  milk 
surplus  to  the  fluid  needs  of  each  order 
area  are  delivered  to  a  Darigoid 
manufacturing  plant  in  Chehalis, 
Washington.  Chehalis  is  located  in  the 
production  area  of  both  Federal  order 
markets,  and  is  approximately 
equidistant  from  Portland.  Oregon,  and 
Seattle.  Washington.  The  Puget  Sound- 
Inland  location  adjustment  at  Chehalis 
is  a  minus  six  cents,  while  there  is  no 
price  adjustment  al  Chehalis  under  the 
Oregon  Washington  order.  Because  of 


the  10-cent  difference  between  the  two 
orders'  Class  1  prices,  the  Class  1  pnce 
difference  al  Chehabs  is  actually  16 
cents. 

However,  because  the  milk  received 
at  Chehalis  is  used  for  manufactured 
products  rather  than  for  Class  I  use.  the 
difference  in  producer  pay  prices 
between  the  two  orders  at  the  same 
location  is  the  pnmary  cause  of  inequity 
at  Chehalis.  The  price  difference 
between  the  two  orders  extends  to 
producer  payments  because  the  orders* 
minimum  uniform  pnces  are  subject  to 
the  same  location  adjustments  as  are  the 
Class  I  prices. 

Although  the  difference  in  Class  I 
prices  at  Chehalis  is  16  cents,  the 
difference  in  order  prices  due  to 
producers  for  milk  delivered  to  Chehalis 
under  the  f^lgel  Sound-Inland  and 
Oregon- Washington  orders  is  normally 
less,  but  nevertheless  significant.  During 
1986  and  the  months  of  1987  preceding 
the  hearing,  the  Oregon- Washington 
uniform  price  to  producers  exceeded  the 
Puget  Sound-Inland  uniform  price  by  an 
overage  of  6.7  cents,  with  the  difference 
ranging  from  two  to  13  cents.  When  the 
six-cent  location  adjustment  under  the 
Pugel  Sound-Inland  order  is  taken  into 
account,  prices  paid  to  similarly  located 
producers  for  milk  delivered  to  Chehalis 
under  the  two  orders  differed  by  an 
average  of  12.7  cents  per  hundredweight, 
and  by  as  much  as  19  cents.  The 
location  adjustment  differences  al  the 
same  location  under  the  two  orders, 
therefore,  result  in  a  significant 
difference  in  returns  to  producers  whose 
milk  is  delivered  to  the  same  location. 

For  the  reasons  described  above,  a 
merger  of  the  Oregon -Washington  and 
fhiget  Sound  orders  will  represent  the 
roost  effective  means  of  achieving 
efficient  and  orderly  handhng  and 
marketing  of  milk  in  the  Pacific 
Northwest  The  merger  will  permit  the 
minimizing  of  hauling  expenses  by 
allowmg  surplus  milk  supplies  lo  be 
better  matched  to  the  nearest  plant 
location  without  consideration  of  the 
regulatory  effects  of  the  two  orders. 
Similarly  located  handlers  and 
producers  will  be  subject  to  more 
equitable  pooling  provisions  under  a 
single  order  than  under  the  two  separate 
orders-  Accordingly,  the  merger  should 
be  adopted. 

3.  Merged  and  expanded  marketing 
area.  The  marketing  area  of  the 
proposed  merged  order  should  include 
all  of  the  territory  in  the  presently 
designated  marketing  areas  of  the 
Oregon-Washington  and  Pugel  Sound- 
Inland  orders.  Certain  additional 
territory  adjacent  to  the  two  present 
marketing  areas  also  should  be  part  of 


the  merged  marketing  area  The 
additional  temtory  to  be  included  are 
the  entire  Washington  counties  of 
Asotin.  Columbia.  Garfield.  Kitsap  and 
Mason,  and  the  portion  of  Pierce  Countv 
that  is  currently  unregulated;  and  the 
Oregon  counties  of  Crook,  Lake  and 
Wheeler.  All  territory  within  the 
boundaries  of  the  designated  marketing 
area  which  is  occupied  by  government 
(municipal.  State  or  Federal) 
reserv'ations.  installations,  institutions 
or  other  establishments,  likewise  should 
be  part  of  the  marketing  area,  Where 
such  an  establishment  is  partly  within 
and  partly  without  such  territory,  the 
entire  establishment  should  be  included 
in  the  marketing  area. 

The  merged  and  expanded  marketing 
area  consists  of  37  Washington  Stale 
counties  {omitting  only  Clallam  and 
Jefferson).  29  western  and  central 
Oregon  counties,  and  the  same  six 
northern  Idaho  counties  that  are 
included  in  the  present  Puget  Sound- 
Inland  marketing  area.  The  total 
population  of  the  merged  and  expanded 
marketing  area,  according  to  the  1980 
census,  was  approximately  6,738.000 
people,  or  about  224.000  more  people 
than  the  two  separate  order  areas 
contain.  The  territory  proposed  to  be 
added  to  the  merged  order,  therefore, 
increases  the  population  of  the  merged 
marketing  area  by  less  than  four  percent 
over  that  of  the  separate  marketing 
areas.  Data  obtained  from  1966 
population  estimates  of  the  proposed 
merged  area  give  approximately  the 
same  results. 

The  lerntory  to  be  added  to  the 
merged  marketing  area  was  proposed 
for  inclusion  by  Darigoid.  Proponent 
witness  slated  thai  no  additional 
handlers  would  become  regulated  as  a 
result  of  adding  the  proposed  areas  to 
the  merged  marketing  area.  He  also 
testified  that  all  of  the  route  distribution 
in  the  areas  tn  be  added  is  by  handlers 
regulated  under  one  or  both  of  the  two 
orders  proposed  lo  be  merged.  The 
witness  slated  that  incorporating  the 
proposed  additional  area  into  the 
merged  order  would  eliminate  much  of 
the  recordkeeping  currently  required  of 
handlers  lo  report  outof-area  sales,  and 
would  improve  the  efficiency  of  order 
administration  by  reducing  the 
complexity  of  handlers'  reports. 

On  the  basis  of  the  evidence  received 
and  in  view  of  the  fdcl  that  there  was  no 
opposition  to  the  addition  of  the 
proposed  territory  to  the  marketing 
areas  or  contradiction  of  proponent's 
characterization  of  the  counties 
proposed  lo  be  added  as  supplied  with 
fluid  mitk  products  entirely  by  handlers 
currently  regulated  under  the  two 
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existms  orders,  the  marketing  area  of 
the  merged  orders  should  be  defined  as 
proposed. 

4  Milk  to  be  priced  and  pooled.  It  is 
necessary  to  designate  clearly  what  milk 
and  which  persons  would  be  subject  to 
the  merged  order,  This  is  accomplished 
hy  providing  definitions  to  describe  the 
persons,  plants  and  milk  to  which  the 
applicable  provisions  of  the  order  relate. 

The  following  definitions  included  in 
the  proposed  order  will  serve  to  identify 
the  specific  types  of  milk  and  milk 
products  to  be  subject  to  regulation  and 
the  persons  and  facilities  involved  with 
the  handling  of  such  milk  and  milk 
products.  Definitions  relating  to 
handling  and  facilities  are  "route 
disposition."  "plant."  "distnbulmg 
plant."  "supply  plant."  "pool  plant"  and 
"nonpool  plant".  Definitions  of  persons 
include  "handler."  "producer-handler." 
"cooperative  reserve  supply  unit." 
"producer"  and  "cooperative 
association,"  Definitions  relating  to  milk 
and  milk  products  include  "'producer 
milk. '  "other  source  milk."'  "fluid  milk 
product."  "fluid  cream  product"  and 
"filled  milk."  Some  of  these  definitions 
were  of  particular  issue  at  the  heanng  or 
are  substantially  different  than  those 
presently  contained  in  either  the 
Oregon- Washington  or  Puget  Sound- 
Inland  orders.  Such  definitions  are 
discussed  below. 

Plant  The  definition  of  a  "plant" 
included  in  the  proposed  merged  order 
should  be  adopted  as  proposed. 
However,  due  to  some  contradictory 
testimony  in  the  hearing  record,  some 
clanfication  is  needed.  Milk  may  be 
considered  a  receipt  for  accounting  and 
pncing  purposes  only  at  a  "plant",  and 
may  not  be  considered  a  receipt  for 
either  purpose  at  a  reload  point  at  which 
bulk  milk  is  transferred  from  one  tank 
truck  to  another 

Poo! plant.  It  is  necessary  to  establish 
minimum  performance  requirements  to 
distinguish  between  plants  that  serve 
the  fluid  milk  needs  of  the  regulated 
market  and  those  that  do  not  ser\e  the 
market  to  a  degree  that  warrants  their 
sharing  in  the  Class  I  utilization  of  the 
market  by  being  included  in  the 
marketwide  pool.  The  pooling  standards 
for  distributing  plants  and  supply  plants 
that  are  included  in  the  attached  order 
are  the  most  appropnate  means  of 
detertnming  which  plants  should  be 
eligible  to  share  in  the  marketwide  pool 
under  the  marketing  conditions  present 
in  the  merged  marketing  area. 

The  pool  plant  definition  of  the 
merged  order  should  be  based  on  those 
contained  in  the  two  present  orders. 
Because  the  pool  status  of  handlers  that 
customarily  have  been  pooled  under  the 
two  separate  orders  should  not  be 


altered  by  the  provisions  of  the  merged 
order,  the  pooling  standards  adopted  for 
the  merged  order  should  reflect  the  more 
liberal  of  the  pooling  standards 
contained  in  the  separate  orders. 

The  proposed  pool  distributing  plant 
dpfinilion,  based  on  the  definition  in  the 
Puget  Sound-Inland  order,  should  be 
adopted  with  some  modification.  The 
proposed  pool  supply  plant  definition, 
based  on  the  definition  m  the  Oregon- 
Washington  order,  also  should  be 
incorporated  in  the  merged  order  in  a 
modified  form.  The  proposed  definition 
of  a  cooperative  supply  plant  should  not 
b''  adopted.  A  provision  allowing  the 
Director  of  the  Dairy  Division  to  revise 
temporarily  the  pooling  standards  for 
distributing  and  supply  plants  should  be 
included  in  the  merged  order. 

The  Dangold  witness  testified  that  the 
percentage  of  receipts  disposed  of  as 
route  dispositions  within  the  marketing 
area  required  for  pool  status  under  the 
present  Puget  Sound-Inland  Federal 
order  would  be  an  appropnate  standard 
for  determining  pool  qualifications 
under  the  proposed  merged  order.  He 
stated  that  the  Oregon-Washington 
order's  separate  requirement  that  a 
minimum  of  30  percent  of  a  handler"9 
total  receipts  be  distributed  on  routes  is 
probably  not  necessary  for  the  merged 
order,  as  most  of  the  out-of-area  sales 
by  handlers  currently  regulated  under 
the  two  separate  orders  are  within  the 
marketing  area  of  the  other  order. 
Therefore,  he  concluded,  handlers 
regulated  under  the  merged  order  should 
have  a  relatively  small  volume  of  route 
dispositions  outside  the  marketing  area. 
and  should  be  subject  only  to  a 
requirement  that  10  percent  of  their 
receipts  be  distributed  on  routes  within 
the  marketing  area.  The  witness  also 
advocated  adoption  of  a  provision  of  the 
present  Oregon- Washington  order  that 
allows  a  handler  operating  more  than 
one  distributing  plant  to  have  those 
plants  considered  on  a  combined  basis 
fur  the  purpose  of  meeting  pooling 
qualifications. 

The  Dangold  witnes."*  supported 
adoption  of  the  same  supply  plant 
pooling  requiremenrs  currently  in  effect 
under  the  Oregon-Washington  order.  He 
urged  that  the  pool  supply  plant 
definition  continue  as  part  of  the  merged 
order  so  that  organizations  currently 
operating  nonpool  plants  that  receive 
substantial  quantities  of  Grade  A  miJk 
by  diversion  from  handlers  or 
cooperative  associations  may  qualify  as 
pool  supply  plants  if  they  so  desire.  The 
percentage  of  receipts  proposed  lo  be 
required  of  pool  supply  plants  as 
shipments  to  pool  distributing  plants  is 
the  same  as  that  contained  m  the 
present  Oregon- Washing  ton  order. 


During  the  months  of  September  through 
November,  a  pool  Bupply  plant  would 
have  lo  ship  to  pool  distributing  plants 
or  distribute  on  routes  m  the  marketing 
area  at  least  40  percent  of  the  producer 
milk  physically  received  at  the  plant  or 
diverted  directly  from  producers"  farms 
to  another  plant.  The  applicable 
percentage  for  other  months  would  be  30 
percent.  Direct  shipments  of  producer 
milk  could  be  counted  for  qualification 
only  to  the  extent  they  do  not  exceed 
transfers  of  bulk  milk  from  the  supply 
plant. 

The  witness  explained  that  at  present, 
there  is  only  one  pool  supply  plant 
regulated  under  the  Oregon- Washington 
order,  and  none  under  the  Puget  Sound- 
Inland  order.  The  witness  pointed  out 
that  at  times  in  the  past  more  than  one 
supply  plant  has  been  regulated  under 
the  Oregon-Washington  order,  and  that 
the  possibility  that  there  may  be  other 
supply  plants  in  the  future  would  justify 
inclusion  of  a  provision  that  would 
allow  two  or  more  supply  plant 
operators  (o  have  their  plants'  poo) 
qualifications  determined  on  a 
combined  basts.  Such  a  provision,  he 
explained,  is  included  in  the  present 
Oregon-Washington  order. 

In  addition  to  the  definition  for  a  pool 
distributing  plant  and  a  pool  supply 
plant,  the  Darigold  representative 
supported  adoption  of  a  provision 
defining  a  'cooperative  supply  plant"  as 
a  pool  plant.  The  witness  explained  that 
cooperative  associations  generally 
provide  services  lo  the  market  which  are 
not  provided  by  proprietary  plants,  such 
as  operating  a  plant  that  separates  milk 
and  provides  skim  milk  lo  pool 
distributing  plants  as  required.  He 
stated  that  because  of  seasonal 
variations  in  demand  for  bulk  skim  milk, 
a  cooperative  association  operating  such 
a  plant  may  find  it  difficult  to  meet  the 
necessary  volume  of  milk  shipments 
required  to  meet  pooling  qualifications. 
For  this  reason,  the  witness  advocated 
defining  as  a  pool  plant  a  cooperative 
association  plant  that  ships  at  least  30 
percent  of  its  receipts  of  producer  milk 
to  pool  distributing  plants  by  any 
combination  of  direct  shipments  (from 
farm  lo  plant)  and  transfers  from  the 
supply  plant  to  distributing  plants. 

The  Dangold  witness  also  supported 
adoption  of  a  provision  not  currently 
contained  in  either  order  that  would 
allow  the  Director  of  the  Dairy  Division 
to  make  temporary  adjustments  in  the 
performance  standards  for  the  pooling 
qualification  of  distributing  plants, 
supply  plants,  and  cooperative  supply 
plants.  The  witness  slated  that  such  a 
provision  would  give  the  order 
flexibility  in  dealing  with  sudden  or 
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marked  increases  or  decreases  in 
supply,  demand,  or  both,  without 
necesstlaling  emergency  hearings  to 
amend  the  pooling  standards 

A  spokesman  for  Tillamook  County 
Creamery  Association  (TCCA)  testified 
that  modifications  to  the  proposed 
"cooperative  supply  plant"  definition 
would  be  necessary  if  the  provision  is  to 
meet  TCCAs  needs  and  curreni 
operations.  He  proposed  limiting  the 
months  during  which  such  a  supply 
plant  would  be  required  to  meet  the 
proposed  order's  30-percent  shipping 
requirement  to  the  months  of  September 
through  Febniary.  and  adding  a 
provision  that  would  allow  a 
"cooperative  supply  plant'  that  met  the 
order's  shipping  requirements  for  those 
months  to  be  pooled  for  the  months  of 
March  through  August  without  having  to 
meet  required  shipping  percentages.  The 
witness  staled  that  such  modincations 
are  necessary  lo  assure  the  continued 
poolmg  of  TCCA  members'  milk  without 
requiring  uneconomic  and  inefftcient 
handling  solely  for  the  purpose  of 
maintaining  the  producers'  association 
with  the  pool.  He  observed  that  TCCA 
would  have  failed  to  qualify  for  pooling 
under  the  proposed  standards  in  three 
summer  months  of  each  of  the  past  two 
years,  and  barely  would  have  met  the 
standards  in  three  additional  months 
during  that  period.  According  to  the 
witness,  a  lower  percentage  of  shipping 
requirement  is  also  necessary  to 
accommodate  the  pooling  of  the  rapidly 
increasing  volume  of  milk  produced  by 
TCCA  members.  The  witness  testified 
thai  TCCA  currently  is  pooled  under  the 
existing  poo)  supply  plant  definition  of 
the  Oregon-Washington  order,  and 
suggested  that  the  proposed 
"cooperalive  pool  supply  plant" 
definition  would  better  accommodate 
TCCA's  operations  if  it  were  modified  to 
more  closely  resemble  the  order's 
present  pool  supply  plant  definition. 

A  witness  representing  Olympia 
Cheese  Company,  a  proprietar>'  cheese 
plant,  testified  that  the  small 
cooperative  associations  thai  supply 
milk  lo  Olympia  Cheese  are  facing 
increased  difficulties  in  meeting  the 
order's  requirements  for  pooling  their 
members"  milk.  TTie  witness  slated  that 
if  the  Olympia  Cheese  operation,  which 
is  currently  a  nonpool  plant,  were  able 
to  qualify  as  a  pool  supply  plant  by 
separating  milk  and  supplying  skim  milk 
to  distributing  pjants,  the  cooperative 
associations  supplying  milk  lo  the 
cheese  plant  would  be  assured  of  the 
pool  status  of  their  members'  milk,  and 
Olympia  Cheese  would  be  assured  of  a 
continued  supply  of  milk.  For  Olympia 
Cheese  to  achieve  pool  supply  plant 


status,  the  witness  suggested,  the 
proposed  pool  supply  plant  dennition 
should  be  modified  to  require  only  30 
percent  of  a  supply  plant's  receipts  year- 
round  to  be  shipped  to  pool  distributing 
plants.  He  stated  that  such  a 
modification  would  eliminate  what  he 
charactenzed  as  the  proposed 
definition's  discrimination  against 
proprietary  supply  plants  and  in  favor  of 
cooperative-owned  supply  plants. 

The  proposed  pool  distributing  plant 
definition  should  be  adopted  with  only 
minor  modification.  Although  Ihe 
proposed  percentage  of  receipts  used  in 
route  disposition,  in  total  and  within  the 
marketing  area  (10  percent),  is  quite  low 
for  the  purpose  of  defining  a  plant 
primarily  engaged  in  the  processing  and 
distributing  of  fluid  milk,  the  proposed 
percentage  apparently  is  necessary  to 
ensure  the  continued  pool  status  of  a 
plant  thai  historically  has  been  pooled 
under  the  Pugel  Sound-Inland  order.  An 
exhibil  in  the  heanng  record  indicates 
thai  during  at  leasl  one  month  of  the  17 
months  preceding  the  hearing,  the 
distributing  plant  in  question  exceeded 
the  lO-percenl  requirement  by  only  one 
percentage  point.  According  lo  the 
exhibit,  all  of  the  other  distributing 
plants  pooled  under  the  two  orders 
during  the  four  months  covered  in  the 
exhibit  di.sposed  of  at  least  40  percent  of 
their  receipts  as  fluid  milk  prcMJucts  on 
routes.  Although  the  proposed  standard 
of  route  dispositions  as  a  pprrentage  of 
receipts  may  not  be  high  enough  to 
avoid  pooling  plants  thai  are  not 
primarily  distributing  plants,  thai  level 
has  existed  in  the  Pugel  Sound-Inland 
order  for  some  time  and  there  was  no 
testimony  that  would  support  increasing 
it. 

Because  the  total  percentage  of 
receipts  required  to  be  disposed  of  on 
roules  lo  assure  pool  status  is  to  be  set 
at  such  a  minimal  level,  there  is  no 
reason  lo  incorporate  m  ihe  merged 
order  the  provision  of  the  present 
Oregon-Washinglon  order  that  allows  a 
handler  operating  two  or  more 
distributing  plants  lo  have  their 
operations  considered  on  a  combined 
basis  for  the  purpose  of  meeting  pooling 
standards.  The  Oregon-Washington 
order  requires  a  pool  distributing  plant 
lo  distribute  at  leasl  30  percent  of  its 
receipts  as  route  dispositions.  Under 
such  a  requirement,  it  is  possible  thai  a 
handler  who  would  find  it  more 
economical  to  concentrate  milk  by- 
product processing  in  one  of  its 
distributing  plants  could  still  justify 
having  such  a  plant  pooled  on  the  basis 
of  the  combined  receipts  and  route 
dispositions  from  two  or  more 
distributing  plants.  It  would  be  dlfTicuIl, 


however,  to  consider  any  plant  thai 
distributes  less  than  10  percent  of  its 
receipts  on  routes  as  qualifying  as  a 
distnbuting  plant  regardless  of  the 
extent  of  fiuid  milk  dispositions  from 
any  of  its  operator's  other  plants. 

The  two  proposed  pool  supply  plant 
definitions  should  be  combined  into  one. 
According  lo  the  hearing  record,  the 
only  plant  thai  either  of  the  two 
proposed  definitions  would  apply  to  at 
Ihe  present  time  is  the  TCCA  plant. 
Adoption  of  the  "cooperative  supply 
plant"  definition  would  result  in  the 
TCCA  pl.*nl  being  pooled  under  that 
definition  only  when  it  failed  lo  meet  the 
shipping  standards  of  the  regular  "pool 
supply  plant"  defiiuUon.  Such  changes 
in  regulation  are  needlessly  confusing. 
The  TCCA  witness  testified  that  certain 
modifications  of  the  proposed 
'cooperative  supply  planl"  definition 
would  assure  the  continued  pooling  of 
the  TCCA  supply  plant.  Application  of 
the  suggested  modifications  and  certain 
features  of  the  proposed  "cooperative 
supply  planl"  definition  lo  the  regular 
■pool  supply  plant"  defmition  would 
eliminate  the  need  for  a  second  'supply 
plant"  definition.  It  would  also  allow  the 
order  to  avoid  establishing  differing  pool 
standards  for  cooperative  and 
propnetarj'  pool  plants. 

The  pool  supply  plant  definition 
should  establish  a  year-round  shippmg 
standard  of  30  percent,  rather  than  a 
higher  standard  for  certain  fall  months 
This  standard  would  allow  TCCA  lo 
maintain  the  pool  status  of  ils  members" 
milk  and  would  accommodate  the 
increasing  volume  of  producer  milk 
handled  by  the  association  In  addition. 
a  cooperaf)ve"s  member  producer  milk 
which  is  delivered  directly  to  pool 
distributing  plants  should  be  included  as 
qualifying  shipments  without  any  limit 
on  the  quantity  which  may  be  so 
included.  Such  shipments  represent  as 
great  a  commitment  by  a  cooperative  to 
supplymg  the  market's  fluid  milk  needs 
as  do  transfers  from  a  supply  plant.  One 
of  the  principal  distinctions  between  the 
proposed  "supply  plant"  and 
"cooperative  supply  plant"  definitions  is 
that  the  "supply  plant"  definition  limits 
the  amount  of  direct-shipped  milk  that 
may  be  included  in  a  supply  plant's 
qualifying  shipments  lo  the  amount  of 
milk  transferred  from  the  supply  plant  lo 
pool  distributing  plants  Maintaining 
such  a  hmil  serves  no  real  purpose 
under  either  definition,  and  therefore 
should  no!  constitute  a  reason  to  define 
a  sptjcial  category  of  pool  supply  plants. 

The  inclusion  of  a  supply  plant"?  route 
dispositions  of  fluid  milk  products 
within  the  marketing  area  as  a 
qualifying  shipment  should  be  continued 
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under  the  merged  order,  as  should  the 
provision  enabhng  a  supply  plant  that 
qualified  for  pooling  during  the  months 
of  September  through  February  lo 
contmue  lo  be  pooled  m  each  of  the 
foMowmg  months  of  March  through 
.A'jgust.  These  are  provisions  that  have 
been  included  m  the  Oregon- 
Washington  order  and  apparently  are 
necessar>'  to  maintain  the  pool  status  of 
the  TCC.A  supply  plant  and  TCCA's 
member  produuers. 

The  proposed  provision  that  would 
dilow  the  Director  of  the  Dairy  Division 
to  revise  pool  plant  performance 
standards  temporanly  if  such  revision  is 
found  to  be  appropriate  should  be 
adopted.  Such  a  provision  will  give  the 
merged  order  needed  flexibility  to  deal 
with  fluctuations  in  supply  and  demand- 
VViihout  such  a  provision,  the  only 
possible  adjustments  to  rapidly 
changing  marketing  conditions  are 
suspensions,  which  leave  an  order  with 
no  pooling  standards  at  all.  or 
amendatory  proceedings,  which  do  not 
allow  timely  action.  Allowing  the 
Director  the  discretion  to  temporarily 
adfust  pooling  standards,  with 
appropnate  input  from  the  mdustry,  is  a 
means  by  which  timely  reactaon  to 
changed  marketing  conditions  may  be 
achieved. 

Under  the  paragraph  in  the  "pool 
plant*  definition  that  describes  plants 
that  are  not  to  be  considered  pool  plants 
is  a  description  of  a  "portion  of  a  plant 
that  is  physically  separated  from  the 
Grade  A  portion  of  such  plant,  is 
operated  separately,  and  is  not 
approved  by  any  regulatory  agency  for 
the  receiving,  processing,  or  packaging 
of  any  fluid  milk  products  for  Grade  A 
disposition."  tn  his  testimony,  the 
principal  Dangold  witness  advocated 
that  such  a  portion  of  a  plant  be  allowed 
to  be  connected  by  pipeline  to  the  Grade 
A  or  pooled  portion  of  the  plant  for  the 
purpose  of  easily  moving  surplus  milk 
and  cream  from  the  pool  plant  to  the 
nonpool  plant.  Such  an  arrangement 
may  make  it  difficult  to  assure  that  milk 
is  moving  through  the  pipeline  only  in 
the  amounts  and  du"ection  reported  by 
the  handler  If  milk  is  to  be  allowed  to 
move  by  pipeline  from  a  pool  plant  lo  a 
nonpool  plant  located  on  the  same 
premises,  each  individual  arrangement 
must  meet  with  the  market 
administrator's  approval  by  complying 
with  specific  guidelines  developed  by 
the  market  admmistrator.  Only  under 
fairly  close  scrutiny  can  it  be  assured 
that  a  pipeline  arrangement  from  a  pool 
plant  to  a  nonpool  plant  is  operated  in 
conformity  with  the  order. 

Handler.  The  impact  of  regulation 
under  an  order  is  primarily  on  handlers. 


The  handler  definition  identifies  persons 
who  will  have  responsibility  for  filing 
reports  and/or  making  payments  for 
milk  under  the  merged  order.  The 
handler  definition  proposed  by 
proponents  should  be  adopted.  As 
herein  provided,  the  following  persons 
are  defined  as  handlers  under  the  order; 

(1)  The  operator  of  one  or  more  pool 
plants: 

(2)  A  cooperative  association  with 
respect  lo  the  milk  of  producers  that  it 
causes  to  be  picked  up  at  the  farms  and 
delivered  to  a  pool  plant  unless  the 
cooperative  and  the  pool  plant  operator 
agree  that  the  pool  plant  operator  will 
be  the  handler  on  such  milk,  or  diverted 
for  the  cooperative's  account  to  a 
nonpool  plant*. 

(3)  The  operator  of  an  other  order 
plant  from  which  milk  is  disposed  of  in 
the  marketing  area; 

(4}  A  producer-handler. 

(5)  The  operator  of  a  partially 
regulated  distributing  plant: 

(6)  The  operator  of  an  unregulated 
supply  plant:  and 

(7)  The  operator  of  an  exempt  plant. 
Ail  such  persons  an?  now  defined  as 

handlers  under  the  Puget  Sound-Inland 
order,  and  most  are  so  defined  under  the 
present  Oregon-Washington  order.  Each 
person  that  may  incur  an  obligation 
(reporting  and/or  financial)  under  the 
order  should  be  designated  a  handler 
This  will  assure  that  all  information 
necessary  to  determine  their  regulatory 
status  under  the  order  can  be  readily 
determined  by  the  market  administrator 

Proponent  witness  testified  that  the 
proposed  definition  is  essentially  the 
same  as  those  contained  in  the  separate 
orders  and  is  intended  to  serve  the  same 
purpose  Specifically,  the  definition  ia 
identical  lo  the  one  contained  in  the 
present  Puget  Sound-Inland  order 
Adoption  of  the  handler  definition 
described  above  should  help  to  assure 
orderly  marketing  in  the  merged 
marketing  area 

A  proposal  lo  adopt  a  "cooperative 
reserve  supply  unit"  should  be  adopted, 
but  not  as  part  of  the  handler  definition. 
The  "cooperative  reserve  supply  unit"  is 
discussed  below. 

Producer-handler  The  merged  order 
should  continue  the  exemption  now 
contained  in  each  of  the  two  individual 
orders  of  a  "producer-handler"  from  the 
pooling  and  pricing  provisions  of  the 
order.  Under  the  merged  order,  the 
definition  of  a  producer- handler  should 
be  the  same  as  that  now  contained  in 
the  Puget  Sound-Inland  order 

Proponent  witness  stated  thai 
retaining  the  provision  of  the  present 
Puget  Sound-Inland  order  that  requires  a 
producer-handler  to  distribute  a  daily 


average  of  at  least  300  pounds  of  fluid 
milk  products  on  routes  will  eliminate 
from  producer-handler  status  5  of  the 
operations  that  currently  have  producer- 
handler  status  under  the  Oregon- 
Washington  order 

The  witness  for  proponents  observed 
that  the  percentages  of  Class  I 
disposition  by  producer-handlers  in  the 
Puget  Sound-Inland  and  Oregon- 
Washington  marketing  areas  are, 
respectively,  the  highest  and  third 
highest  of  any  Federal  orders  in  the 
United  States.  He  cited  such  activity  as 
evidence  that  the  producer-handler 
provisions  in  these  orders  are  not 
unduly  restrictive.  The  witness  stated 
that  any  relaxation  of  the  present  and 
proposed  provisions  would  provide 
producer-handlers  an  additional  unfair 
advantage  in  their  competition  with 
regulated  handlers  for  the  sale  of  fiuid 
milk  products  on  routes  in  the  marketing 
area. 

In  addition  to  testimony  about  the 
provisions  proposed  for  the  actual 
producer-handler  definition,  proponent 
witness  testified  that  the  proposed  order 
should  include  a  provision  of  the  present 
Oregon-Washington  order  that  directs 
that  fluid  milk  products  received  or 
acquired  for  disposition  by  a  pooled 
handler  from  a  producer-handler  be 
allocated  to  the  extent  possible  first  to 
Class  III.  then  to  Class  11.  and  finally  to 
Class  I  use.  The  witness  stated  that  the 
provision  had  been  incorporated  into  the 
Oregon-Washington  order  at  its 
promulgation  tn  response  to  a  situation 
in  which  a  handler  wished  to  receive 
unlimited  quantities  of  packaged 
products  from  a  producer-handler  at  a 
location  outside  the  handler's  plant 
without  accounting  to  the  pool  for  such 
receipts. 

A  primary  basis  for  exemptmg  a 
producer-handler  from  the  pricing  and 
pooling  provisions  of  the  order  is  that 
such  a  person  customarily  has  a 
relatively  small  operation  and  is 
operating  in  a  self-sufficient  manner 
The  milk  that  is  processed,  packaged 
and  distributed  by  a  producer  handler  ia 
obtained  from  the  producer-handler's 
own  production.  Any  fluctuation  in  a 
producer-handler's  daily  and  seasonal 
milk  needs  is  met  through  his  own  farm 
production,  and  any  excess  milk 
supplies  are  disposed  of  al  his  own 
expense,  Under  thi.s  arrangement,  a 
producer-handler  seldom  can  be  a  major 
competitive  factor  in  the  market  for 
regulated  handlers,  nor  can  such  a 
person  have  a  preferred  market  for  his 
milk  relative  to  producers  who  supply 
the  regulated  handlers  and  share  in  the 
proceeds  of  the  marketwide  pool. 
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If  a  producer-handler  processes  milk 
from  his  own  farm  but  also  relies  on 
pool  plants  for  substantial  supplies, 
either  in  bulk  or  packaged  form,  his 
operations  are  not  significantly  different 
than  the  operations  conducted  by  a  poo! 
handler  Since  his  operation  is  not  fully 
regulated,  the  poo!  does  not  receive  the 
benefits  of  the  producer-handler's  Class 
I  sales.  At  the  same  time,  the  other 
producers  in  the  market  are  bearmg  the 
cost  of  balancing  his  operation  by 
carrj'ing  such  operator's  necessary 
reserve  milk  supplies.  Such  an  operator 
should  not  have  producer-handler  status 
under  the  merged  order  but  should  be 
accorded  poo!  status  similar  to  that  of 
any  other  handler  receiving  milk  directly 
from  dairy  farms. 

There  was  no  opposition  to  adoption 
of  the  producer-handler  definition  as 
proposed.  In  view  of  the  fact  that 
producer-handlers  supply  a  significant 
share  of  the  fiuid  milk  dispositions  in  the 
marketing  area,  and  yet  are  not  subject 
to  the  same  pricing  and  pooling 
provisions  of  the  order  as  are  regulated 
handlers,  it  is  appropriate  lo  require 
producer-handlers  to  rely  almost  totally 
on  their  own  milk  production  to  balance 
their  fluid  sales  and  to  find  outlets  for 
their  surplus  production  outside  the  fiuid 
market.  Only  in  this  way  can  there  be 
any  reasonable  assurance  that  their 
exemption  would  not  have  an  adverse 
impact  on  the  market. 

Therefore,  as  adopted  herein,  a 
producer-handler  would  be  allowed, 
within  the  limitations  on  supplemental 
purchases,  to  purchase  fiuid  milk 
products  in  bulk  or  packaged  form.  This 
change  would  not  undermine  the 
concept  of  self-sufficiency,  but  rather 
would  provide  a  producer-handler  with 
the  flexibility  to  purchase  supplemental 
fiuid  milk  products  in  the  form  that  fits 
his  needs.  It  is  appropriate  to  include 
handlers  who  produce  and  distribute 
less  than  300  pounds  of  milk  per  day  in 
the  orders  "exempt  plant"  definition. 
Such  handlers  represent  far  too  small  a 
share  of  the  total  market  for  fluid  milk 
production  to  justify  the  same  degree  of 
administrative  attention  necessary  to 
assure  that  larger  producer-handlers 
operate  within  the  parameters  of  the 
producer-handler  definition  adopted 
herein. 

The  provision  of  the  Oregon- 
Washington  order  directing  that 
products  acquired  from  a  producer- 
handler  for  sale  by  a  regulated  handler 
be  reported  as  receipts  and  allocated 
first  to  Class  III.  then  to  Class  II.  and 
finally  to  the  handler's  Class  1  use, 
should  be  included  in  the  merged  order 
Adoption  of  this  provision  also  requires 
that  any  such  receipts  allocated  to  Class 


I  will  be  subject  to  a  compensatory 
payment  to  the  producer-settlement  fund 
at  a  rate  determined  by  the  difference 
between  the  Class  I  and  Class  III  prices. 

Without  such  a  provision,  a  producer- 
handler  would  be  able  to  find  a  fluid 
outlet  for  any  of  its  milk  production  that 
might  exceed  demand  for  its  fluid  milk 
products  sold  through  customary 
channels.  In  addition,  regulated 
handlers  associated  with  retail  outlets 
would  have  access  to  unregulated  and 
potentially  lower-cost  supplies  of  fluid 
milk  products,  giving  them  a  competitive 
advantage  over  other  pooled  handlers 
who  must  pay  the  order's  Class  I  price 
for  fluid  milk  products  disposed  of  on 
routes. 

Cooperative  resen-e  supply  unit.  A 
proposal  to  include  in  the  merged  order 
a  "cooperative  reser\'e  supply  unit" 
should  be  adopted.  Such  a  provision  will 
assure  the  continued  pooling  of  the  milk 
of  cooperative  association  members 
having  an  historical  relationship  with 
the  market.  In  order  to  quaUfy  as  a 
reserve  supply  unit,  a  cooperative 
association  must  have  been  a  handler  of 
producer  milk  under  the  merged  order  or 
one  of  its  two  predecessor  orders  for  at 
least  the  immediately  preceding  twelve 
months.  In  addition,  a  cooperative 
reserve  supply  unit  must  supply  milk  to 
pool  distributing  plants  located  within 
135  miles  of  the  majority  of  its  producers 
as  directed  by  the  market  administrator 
when  the  market  administrator  has 
determined  thai  such  shipments  are 
necessary  to  assure  consumers  an 
adequate  supply  of  fluid  milk  products. 

The  '"cooperative  reserve  supply  unit" 
provision  was  proposed  on  behalf  of 
two  cooperative  associations  whose 
members'  milk  is  pooled  under  the 
Oregon-Washington  and  Puget  Sound- 
Inland  orders.  A  witness  representing 
one  of  the  cooperatives.  Northwest 
Independent  Milk  Producers  Association 
(NWIJ.  testified  that  the  production  of 
NWl  members  represents  approximately 
1  percent  of  the  milk  pooled  under  the 
two  Northwest  orders.  He  slated  that 
NWI  historically  has  marketed  25-30 
percent  of  its  members'  production  to  a 
pool  distributing  plant,  with  the  balance 
diverted  to  a  nonpool  cheese  plant,  and 
asserted  the  cooperative's  willingness  to 
continue  to  supply  the  fluid  market. 
However,  the  witness  testified.  NWfs 
sole  pool  distributing  plant  customer 
signed  a  full-supply  agreement  with 
Darigold  in  October  1966  for  necessary 
shipments  of  milk  to  supplement  the 
plant's  tiuiiuiember  milk  supply.  He 
stated  that  he  contacted  and  met  with 
other  pool  plant  operators  in  the 
marketing  area  in  an  unsuccessful 
attempt  to  atrange  for  alternative  pool 


outlets  for  the  cooperative  s  milk.  The 
witness  described  NWIs  position  as  a 
participant  in  the  marketwide  pool  as 
vulnerable,  although  the  cooperatives 
pool  plant  customer  has  continued  to 
receive  enough  of  WVTs  production  to 
assure  the  pool  status  of  the 
cooperative's  members.  He  urged 
adoption  of  the  "cooperative  resene 
supply  unit"  provision  as  a  means  of 
correcting  the  potantial  inequity  of  being 
excluded  from  the  marketwide  pool.  The 
witness  stated  that  failure  to  qualify  the 
cooperative's  member  producers'  milk 
for  pooling  would  result  in  their 
receiving  65  to  70  cents  per 
hundredweight  less  for  Lheir  milk  than 
pooled  producers  receive. 

The  NWI  witness  recommended  that 
the  "call  area"  from  which  the  markei 
administrator  could  require  milk  lo  be 
shipped  by  cooperative  reserve  supply 
units  from  members*  farrris  to  pool 
distributing  plants  be  defined  as  100 
miles.  He  stated  that  this  would 
represent  a  reasonable  distance  over 
which  milk  supplies  needed  for  fluid  use 
might  be  required  to  be  shipped.  The 
witness  observed  that  adequate  supplies 
of  milk  for  fluid  use  are  produced  within 
100  miles  of  both  Porlland  and  Seattle, 
and  that  expanding  a  "call  area"  much 
beyond  ]00  miles  would  result  in 
inefficient  and  prohibitively  expensive 
hauling. 

The  witness  representing  Darigold 
and  NDA  testified  that  those 
organizations  would  have  no  objection 
to  a  "cooperative  reserv'e  supply  unit" 
provision  as  long  as  certain  safeguards 
are  included  so  that  producers  not 
actually  associated  with  the  market 
would  not  be  ehgible  to  participate  in 
the  marketwide  pool.  The  Darigold 
representative  proposed  that  a 
"cooperative  reserve  supply  unit"  be 
required  lo  have  quahfied  for  pool  status 
for  the  24  consecutive  months 
immediately  preceding  its  reserv'e 
supply  unit  status,  and  that  the 
headquarters  and  all  of  the  producer 
members  of  the  association  should  be 
located  within  the  marketing  area.  The 
witness  based  the  need  for  such 
modifications  on  the  possibility  that 
producer  groups  having  no  real 
historical  supply  relationship  with  the 
market  might  otherwise  attempt  lo  be 
pooled  under  the  provision. 

The  provision  defining  a  "cooperative 
reser\'e  supply  unit"  should  be  included 
in  the  merged  order  to  assure  the 
conbnued  pooling  of  the  milk  of 
producers  historically  associated  with 
the  market.  The  provision  will  protect 
the  member  producers  of  marketing 
cooperatives  who  have  been  associated 
with  the  market  over  a  significant  period 
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of  time  and  have  demonstrated  their 
wiUir^nefls  and  ability  to  supply  mlUc  to 
the  fluid  market  from  losing  their 
asaociBtion  with  the  pool  as  a  result  of 
forces  beyond  their  control.  The  order's 
requirement  thai  »uch  an  Bssoclation 
supply  milk  to  pool  distributing  plants 
33  specified  by  the  market  administrstor 
in  order  to  retain  pool  status  will  assure 
th>.t  the  miUt  supplies  of  a  "cooperative 
reserve  supply  unit"  would  be  made 
available  for  fluid  use  whenever  needed 
by  (he  market.  The  specific  order 
language  proposed  by  proponent  should 
be  modified  to  better  reflect  the  role  that 
a  cooperative  reserve  supply  unit  would 
play  in  the  merged  order.  It  is  not 
necessary  to  define  such  an  entity  as  a 
"handler"  since  the  only  means  it  has  of 
marketing  its  members'  milk  is  by 
moving  it  to  either  pool  plants  or 
nonpool  plants.  Both  of  those  possible 
movements,  when  directed  by  a 
cooperative,  are  already  included  in  the 
handler  definition.  Therefore,  a 
"cooperative  reserve  supply  umt"  has 
been  defined  in  a  separate  section,  and 
an  exemption  from  the  constraints  of 
diversion  limits  has  been  included  in  the 
"producer  milk  '  definition. 

In  addition,  the  concept  of  a  "call 
area"  to  determine  the  area  containing 
the  producers  whose  miik  is  required  to 
be  shipped  and  the  pool  distributmg 
plants  to  which  the  milk,  is  to  be  shipped 
is  not  appropriate  in  the  context  of  this 
provision.  The  area  encompassing  the 
locations  of  producers'  farms  is  likely  to 
be  more  difficull  to  delineate  than  the 
supply  plants  from  which  milk  supplies 
are    called"  under  similar  provisions  in 
other  orders.  The  market  adminislratur 
has  the  information  necessary  to 
determine  whether  the  members  of  any 
"cooperative  reserve  supply  units"  are 
within  a  reasonable  distance  of  pool 
distributing  plants  m  need  of  milit 
supplies  and,  if  so.  how  much  milk 
should  be  shipped.  The  testimony 
dealing  with  the  distance  over  which 
such  shipments  should  be  required 
indicated  that  some  producers  in 
Whatcom  County.  Washington,  are 
more  than  100  miles  from  Seattle,  the 
nearest  likely  market  for  their  milk. 
Therefore,  a  reserve  supply  unit  should 
not  be  "called"  upon  for  milk  needed  at 
locations  more  than  125  miles  from  the 
majonty  of  its  producers.  It  would  not 
be  reasonable  to  compel  such  a  unit  to 
move  milk  several  hundred  miles  if  there 
IS  an  adequate  supply  nearer  to  the  area 
experiencmg  a  shortage.  It  also  would 
not  be  reasonable  to  require  shipments 
from  a  cooperniive  reserve  supply  unit 
at  a  percentage  level  of  its  supply  that 
exceeds  the  percentage  of  milk  supphed 


to  pool  dtstributing  plants  by  other 
pooled  handlers. 

Another  change  needed  in  the 
proposed  deRnition  is  in  the  penalty  for 
faihire  of  a  unit  to  comply  with  any 
announced  shipping  requirements.  The 
penalty  proposed  by  proponent,  that 
losa  oi  reserve  supply  unit  status  would 
preclude  the  unit  from  qualifying  for 
such  status  for  a  period  of  one  year 
leaves  unclear  the  status  of  the 
cooperative  for  the  next  year  and  the 
steps  that  must  be  taken  for  such  a  unit 
to  regam  "cooperative  reserve  supply 
unit"  status.  Instead  of  the  proposed 
language,  the  merged  order  should 
require  a  cooperative  that  loses  reserve 
supply  unit  status  to  meet  the  order's 
pooling  requirements  for  12  consecutive 
months  before  again  becoming  eligible 
for  "cooperative  reserve  supply  utiit" 
status. 

DangoJd's  proposed  modification  to 
the  provision,  that  a  cooperative  reserve 
supply  unit  be  required  to  meet  the 
order's  pooling  standards  for  its 
producers'  milk  for  24  consecutive 
months,  is  not  necessary  and  should  not 
be  adopted  A  handler  whose  producers 
have  been  pooled  for  12  consecutive 
months  has  demonstrated  a 
considerable  association  with  the  fluid 
milk  market.  Extending  the  period  to  24 
months  would  serve  no  useful  purpose 
beyond  delaying  for  a  year  a  handler's 
ability  to  pool  milk  under  the 
"cooperative  reserve  supply  unit" 
proviiiion  Dangotd's  argument  that  a 
handler  can  obtain  a  12-month  milk 
supply  contract  to  me»*t  the  order's 
delivery  requirements  is  not  sufficient  to 
require  a  24-month  association  with  the 
market.  The  order  cannot  erect 
unreasonable  barriers  to  the  entry  of 
producer*  or  producer  groups  that  are 
not  currently  included  in  the 
marketwide  pool. 

Another  proposed  modiRcation.  that 
the  headquarters  and  alt  of  the  members 
of  a  reserve  supply  unit  bo  located 
within  the  marketing  aren.  is  not  a 
reasonable  restnrtion  The  market 
statistics  cUtitriy  show  that  milk 
production  for  the  two  orders  is  not 
normally  limited  to  the  marketing  ar^as 
of  the  orders.  Production  from  counties 
on  the  Olympic  Peninsula  and  from 
other  counties  near  the  boundaries  of 
the  present  marketing  areas  is  currently 
pooled  under  both  of  the  present  orders 
There  ts  no  basis  on  which  to  limit  the 
membership  of  cooperatives  operating 
reserve  supply  units  to  the  marketing 
area  when  other  cooperatives  are  not  so 
limited.  However,  because  a  reserve 
supply  unit  will  be  required  to  ship  milk 
only  to  pool  distributmg  plants  located 
wrhin  125  miles  of  the  majority  of  its 


producers,  only  those  units  having  a 
majority  of  their  member  producers 
located  within  125  miles  of  a  pool 
distributmg  plant  should  qualify  for 
reserve  supply  unit  status 

Changes  in  other  order  provisions  th  it 
will  accommodate  the  pooling  of  milk 
handled  by  a  "cooperative  reserve 
supply  unit"  should  be  made  where 
necessary 

Products  aiiik.  For  the  most  part,  the 
producer  milk,  defioition  should  be  very 
sumlur  to  the  one  proposed  by 
proponents,  which  is  the  same  as  the 
current  f\jg«t  Sound-lnJand  definition, 
and  sunilar  to  the  present  Oregon- 
Washmglon  definitiun.  However,  some 
changes  in  the  producer  milk  definition 
of  the  merged  order  will  Im?  ncccs&ary  to 
accommodate  the  continued  pooling  of 
the  milk  currently  pooled  under  the  two 
orders,  and  to  conform  with  other 
features  of  the  merged  order  As  m  the 
case  of  pool  provisions  for  handlers,  the 
pool  status  of  producers  that 
customarily  have  been  pooled  under  the 
two  separate  orders  should  not  be 
altered  by  tlie  provisions  of  the  merged 
order.  Therefore,  the  pooling  standards 
adopted  for  producers  and  producer 
milk  under  the  merged  order  should 
reflect  the  more  liberal  of  the  pooling 
standards  contained  in  the  separate 
orders. 

Adoption  of  the    cooperative  reserve 
supply  unit"  provision  will  necessitate 
omission  of  references  to  "diversion 
from"  particular  kmds  of  plants.  By 
detinition.  milk  pooled  by  a  reserve 
supply  unit  will  have  no  attachment  to 
any  pariicular  pool  plant,  and  therefore 
cannot  be  considered  as  being  "diverted 
from"  a  pool  plant.  Milk  dehvered 
directly  to  manufacturing  plants  can  be 
considered  to  be  "diverted  from"  the 
fluid  market  rather  than  from  a  pool 
distributing  plant  or  a  pool  supply  plant. 
This  change  in  the  terminology  relating 
to  diverted  milk  will  result  in  non- 
substantive changes  in  the  wording  of 
some  of  the  paragraphs  of  thr_  "prriducer 
milk"  definition.  Addflionallv.  i'  will 
require  that  the  proposed  .I'^tm-'iton 
between  the  percentages  of  alinwahle 
diversions  from  poo)  distributing  plants 
and  pool  supply  plants  be  omitted. 

The  language  requiring  different  levels 
of  allowable  diversions  from  pool 
distributing  and  pool  supply  plants  is 
contained  in  the  present  Pugel  Siiund- 
Inland  order.  The  only  supply  plant 
e.xpected  to  be  pooled  under  the  merged 
order  is  operated  by  Tillamook  County 
Creamery  Asaoctabon.  The  plant  is 
currently  a  supply  plant  under  the 
Oregon  Washington  order,  which 
applies  the  same  diversion  limits  to  all 
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producer  milk,  regardless  of  the  t>'pe  of 
pool  plant  from  which  it  ts  diverted. 

The  bmits  on  diversions  of  producer 
milk  proposed  for  the  merged  order  are 
taken  from  the  Puget  Sound-Inland 
order,  and  are  slightly  more  liberal  than 
those  in  the  present  Oregon-Washington 
order.  Allowances  for  the  movement  of 
producer  milk  direct  from  producers" 
farms  to  nonpool  plants  enable  handlers 
to  move  milk  more  economically  and 
efficiently  than  if  all  producer  milk  were 
required  to  be  received  first  at  pool 
plants.  The  proposed  80-percent  limit  on 
diversions  of  producer  milk  during  the 
months  of  September  through  April,  with 
no  limit  during  May  through  August,  will 
permit  handlers  the  same  degree  of 
flexibility  and  efficiency  in  handling 
milk  that  they  now  enjoy  under  the 
Puget  Sound-Inland  order. 

Also  as  proposed  by  proponents,  the 
merged  order  should  contain  no 
restriction  on  the  amount  of  an 
individual  producer's  milk  that  may  be 
diverted  to  nonpool  plants  (commonly 
referred  to  as  "touch-base" 
requirements).  Proponent  witness 
testified  that  a  large  portion  of  the  milk 
pooled  under  the  Puget  Sound-Inland 
order  is  produced  in  Whatcom  County, 
Washington,  located  110-120  miles  from 
Seattle  and  from  most  of  the  order's  pool 
plants.  According  to  the  witness,  most  of 
the  Whatcom  County  milk  is  delivered 
directly  to  a  nearby  manufacturing 
plant.  The  Darigold  witness  stated  that 
milk  produced  in  such  locations,  much 
closer  to  manufacturing  outlets  than  to 
any  pool  plants,  should  not  be  required 
to  be  dehvered  to  a  pool  plant  simply  to 
demonstrate  an  association  with  the 
market. 

The  present  Puget  Sound-Inland  order 
has  no  requirement  that  any  particular 
percentage  or  amount  of  each  producer's 
milk  be  received  at  pool  plants,  and 
there  is  no  basis  in  the  record  of  this 
proceeding  on  which  more  demanding 
delivery  requirements  could  be  adopted. 
Therefore,  in  accordance  with  the 
approach  of  adopting  the  more  liberal 
pooling  requirements  of  the  two  present 
orders,  the  merged  order  should  contain 
no  "touch-base '  requirement. 

5.  Handler  reports.  Reports  required 
to  be  submitted  by  handlers  should  be 
the  same  as  those  currently  required 
under  the  l^Jget  Sound-Inland  order,  and 
similar  to  those  proposed  by  proponents. 
Elxempt  plants  and  unregulated  supply 
plants  should  not  be  required  to  report 
in  the  same  detail  as  pooled  handlers 
are  required  to  do.  Instead,  any 
requirements  of  such  handlers  to  file 
reports  would  be  at  the  discretion  of  the 
market  administrator. 

The  adopted  requirements  for  handler 
reports,  payroll  reports  and  other 


reports  are  identical  to  those  currently 
contained  in  the  Puget  Sound-Inland 
order  end  ver>'  similar  to  those  of  the 
present  Oregon-Washington  order. 
Proponent  failed  to  establish  sufficient 
reason  for  requiring  exempt  and 
unregulated  supply  plants  to  be  subject 
to  the  same  reporting  requirements  as 
regulated  handlers.  There  was  no 
testimony  that  any  current  difficulties 
exist  in  evaluating  the  status  of  such 
plants.  Therefore,  such  handlurs  should 
be  required  to  file  no  more  reports,  nor 
in  any  greater  detail,  than  prescribed  by 
the  market  administrator. 

6.  Classificat'.on  of  milk.  The  merged 
order  should  use  essentially  the  same 
uniform  classification  plan  that  is 
commonly  provided  in  most  other 
Federal  miUc  orders.  However,  the  plan 
should  be  modified  in  several  respects 
to  conform  lo  local  market  conditions. 
Basically,  the  plan  adopted  herein 
provides,  as  is  the  case  under  the 
individual  orders,  for  the  classification 
of  milk  according  to  use.  including  rules 
for  determining  the  classification  of  milk 
moved  from  one  plant  lo  another  and 
the  classification  of  shnnkago.  The  plan 
also  sets  forth  a  procedure  for  allocating 
a  handler's  receipts  of  milk  and  milk 
products  from  various  sources  lo  his 
utilization  in  each  class  m  order  to 
determine  the  classification  of  producer 
milk. 

Under  the  classification  plan  here 
adopted.  Class  1  milk  would  include  all 
skim  milk  and  butterfat  disposed  of  in 
the  form  of  milk,  skim  milk,  lowfat  milk, 
milk  drinks,  buttermilk,  filled  milk, 
milkshakes  and  ice  milk  mixes 
containing  less  than  20  percent  total 
solids  and  mixtures  of  cream  and  milk 
or  skim  milk  containing  less  than  15 
percent  butterfat  Skim  milk  and 
butterfat  disposed  of  in  any  such 
product  that  is  flavored,  cultured, 
modified  with  added  nonfat  milk  solid.s. 
concentrated  [if  in  a  consumer-type 
package),  or  reconstituted  likewise 
should  be  classified  as  Class  I  milk. 
Such  classification  should  apply 
whether  the  products  are  disposed  of  in 
fluid  or  frozen  form. 

Skim  milk  disposed  of  in  any  product 
described  above  that  is  modified  by  the 
addition  of  nonfat  milk  solids  should  be 
Class  I  milk  only  lo  the  extent  of  the 
weight  of  the  skJm  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content.  The 
remaining  volume  of  the  product,  which 
represents  the  skim  milk  equivalent  of 
added  nonfat  milk  solids,  would  be 
classified  as  Class  III. 

Each  product  designated  herein  as  a 
Class  I  product  would  be  considered  a 
"fluid  m:)k  product"  as  defined  in  the 
order.  In  addition  to  these  fluid  milk 


products.  Class  I  milk  would  include  any 
skim  milk  and  butterfat  not  specifically 
accounted  for  in  Class  II  or  UI.  other 
than  shnnkage  permitted  as  Class  III 
classification. 

Class  ni  milk  should  im  lude  products 
which  are  made  from  surplus  Grade  A 
milk  and  which  compete  m  a  national 
market  with  similar  produi  Is  made  from 
manufacturing  grade  milk.  These 
products  include  cheese  (other  than 
cottage  cheese,  lowfat  cottage  cheese, 
and  dry  curd  cottage  cheesel.  butter,  any 
milk  product  in  dr>-  form  (such  as  nonfat 
dry  milk},  any  concentrated  milk 
product  in  bulk,  fiuid  form  that  Is  used 
to  produce  a  Class  III  product,  and 
evaporated  or  condensed  milk  (plain  or 
sweetened)  in  a  consumer-type  package 
Additionally.  Class  III  milk  should 
include  any  product  not  specified  in 
Class  I  or  Class  II. 

An  intermediate  class.  Class  11,  should 
apply  to  certain  products  which  can 
command  a  higher  value  than  Class  III 
products  but  which  must  be 
competitively  priced  below  Class  1  m 
order  to  compete  with  non-dair>' 
substitute  products  or  manufactured 
dair>'  products  that  can  be  used  in 
making  Class  IJ  products.  Class  11  milk 
should  include  skim  milk  and  butterfat 
disposed  of  in  the  form  of  a  "fluid  cream 
product."  eggnog,  yogurt,  and  any 
product  containing  6  percent  or  more 
nonmilk  fat  [or  oil)  that  resembles  one  of 
these  products.  As  defined  in  the  order, 
"fluid  cream  product"  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  sour  cream,  or  a  mixture 
(including  a  cultured  mixture)  of  cream 
and  milk  or  skim  milk  containing  15 
percent  or  more  butterfat.  with  or 
Mnthoul  the  addition  of  other 
ingredients. 

Class  11  milk  would  also  include  bulk 
fluid  milk  products  and  bulk  cream 
products  disposed  of  to  any  commercial 
food  processing  establishment  at  which 
food  products  (other  than  milk  products 
and  filled  milk)  are  processed  and  from 
which  there  is  no  dispo9)tion  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  In  addition,  il  would 
include  milk  used  to  produce  cottage 
cheese,  lowfat  cottage  chease.  dry  curd 
cottage  cheese,  milkshake  and  ice  milk 
mixes  containing  20  percent  or  more 
total  solids,  frozen  desserts,  frozen 
dessert  mixes,  milk  or  milk  products 
stenbzed  and  packaged  in  hermebcally 
sealed  metal  or  glass  containers,  and 
certain  other  products  as  specified  in  the 
order. 

The  classification  plan  adopted  herein 
was  proposed  by  the  merger  proponent 
and  embraces  the  basic  features  of  the 
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uniform  clsasifkatioa  pUn  cxialdined  in 
many  olher  Federal  orders.  This  plan 
was  developed  from  exhaustive 
hearings  held  on  the  bfoad  issue  of 
classification  in  1971  for  39  ooarkels.  A 
full  di3cussK>n  and  appropriste  ordcr 
Un^age  on  ihe  umform  cUsufication 
plan  )s  contained  m  a  fmal  decision 
issued  February  19. 1974  (34  FR  8202. 
8452.  ari2.  9012).  This  deusion  was  duly 
noted  on  the  record  of  this  proceeding. 
Proponent  testified  that  this 
classification  system,  with  certain  minor 
revisions,  would  b«  fully  appropriate  for 
the  merged  order  and  would  comport 
with  the  need  for  greater  uniformity 
among  those  essential  provisions  of 
marketing  orders  that  should  be  uniform 

The  mmor  revisions  to  the  uniform 
clasaiHcahon  plan  apphcable  to  most 
orders,  which  were  proposed  by  the 
merger  proponent  and  adopted  herein, 
concern  the  ciassificalion  of  certain 
fluid  cream  products  and  ending 
inventortes  of  packaged  fluid  milk 
products.  Under  the  adopted 
classification  plan,  any  mixtures  of 
cream  aixl  milk  or  skim  milk  containing 
lesa  than  15  percent  butterfat  would 
continue  to  be  Class  I.  Such  products  are 
Class  n  under  the  39-market  unjfonn 
cJassificaiian  plan.  Although  inveotones 
of  fluid  milk  products  m  packaged  form 
nn  hand  at  liie  end  of  the  month  are 
included  m  Class  lU  in  most  other 
Federal  ordersv  they  should  be  classified 
m  Class  I  under  the  merged  order.  Such 
inventories  in  bulk  form,  however, 
should  be  classified  m  Class  111.  This 
procedure  for  handling  Quid  nulk 
product  inventories  is  identical  with  that 
provided  under  both  the  present  Puget 
Sound-Inland  and  Oregon-Washington 
orders- 
Such  revisions  to  the  39-market 
uniform  daseu'lcabon  plan  thai  are 
herein  adopted  make  allowance  for  the 
provisions  under  which  N'orthwesi 
handlers  are  accustomed  to  operating. 
On  the  basis  of  the  hearing  record,  there 
is  no  reason  to  change  the  claaaification 
of  cream  and  milk  mixtures  containing 
less  than  15  percent  butterfat  (halfand- 
half)  from  Class  I  lo  Class  U.  Proponent 
witness  supported  retaining  such 
products  in  Class  I  on  the  basis  that  they 
are  oislomarily  used  in  coffee  as  a 
beverage  and  as  an  alternative  to  whole 
milk  for  many  purposes.  The  witness 
explained  that  the  limit  on  the  butterfat 
content  of  fluid  milk  products  should  be 
reduced  from  10  percent  to  15  percent  m 
order  lo  eliminate  any  possibility  of  sour 
cream  being  classified  as  a  fluid  milk 
product  instead  of  a  fluid  cream  producL 

A  bnef  filed  on  behalf  of  Carnation 
Company,  a  proprietary  handler 
operating  three  pool  distributing  plants 


IT  the  proposed  merged  marketing  area, 
proposed  lowering  the  limit  on  butterfat 
content  of  fluid  nulk  products  from  the 
current  level  of  18  percent  to  9  porcent. 
The  handler  supported  such  a  change  by 
stating  that  half-and-half  and  related  by 
products  arc  classified  in  Class  U  by 
Federal  orders  m  surrounding  Stales, 
and  that  such  products  are  moving 
greater  distances  than  before-  from 
processing  plants  through  grocery  chnin 
warehouse  deliveries.  The  Camdtion 
brief  also  advocated  Class  11 
classification  for  "biscuit  mix    a  skim 
milk  formula  with  added  stabiliz(>r  «alt 
and  biscuit  fJour  The  haridler  observed 
that  such  a  product  has  Iwpn  rlaesifipd 
as  Class  11  in  the  Ohio  Valley  Federal 
order. 

Although  the  uniform  classification 
plan  does  classify  a  milk  and  cream 
mixture  containing  9  percent  or  more 
butterfat  m  Class  11,  there  is  no  evidence 
that  the  proposed  merged  order  should 
do  so.  The  only  Federal  ordfr  in  a  state 
adjoining  the  proposed  marketing  area 
is  the  Southwest  !d.iho-Ea?i'f'm  Oregon 
order  The  nearest  diatnbutmg  plant  in 
that  market  is  in  Botae,  Idaho,  located 
nearly  400  miles  from  distributing  plants 
in  Spokane,  Washington,  and  over  400 
miles  from  distributing  plants  in  Eugene 
or  Portland.  Oregon  Although  milk 
products  such  as  half-and-half  may  be 
moving  greater  di.<itances  than  before, 
there  is  no  testtmony  or  data  in  the 
hearing  record  that  would  support  a 
conchision  that  handlers  in  the  proposed 
mented  marketing  area  are  competing 
for  s^les  of  half-and  half  with  handlers 
frnm  other  areas  who  are  subject  to  a 
lower  price.  Similarly,  there  is  nothing  in 
the  hearing  record  that  would  support  a 
Class  11  classification  for  "biscuit  mix". 

At  the  hearing,  proponents'  principal 
witness  testified  (hat  certain  diversion 
provisions  in  each  of  Ihe  two  orders 
should  not  be  included  in  Ihe  merged 
order  The  merged  order  prapoaed  by 
proponents  would  omit  the  Oregon- 
Washington  order  provision  allowing 
pooled  handlers  to  divert  milk  from 
producers'  farms  lo  other  pool  plants  at 
Class  III  use  if  so  requested  by  both 
handlers.  The  witness  suggested  that  the 
Puget  Sound-Inland  order  provision 
allowing  producer  milk  to  be  diverted  to 
a  coramercial  food  processor  located  in 
Paafic  County.  W' ashing  ton.  and 
classified  as  Class  II  not  be  included  in 
the  merged  order  b*H:aufte  the 
commeraai  food  processor  affected  by 
the  provision  has  moved  its  operation  to 
Seattle  and  no  longer  receives  diverted 
producer  milk. 

The  abdity  of  handlers  to  divert  milk 
from  prochicars'  farms  to  other  pool 
plants  and  lo  conunercial  food 


processing  plants  should  be  retained  in 
Ihe  merged  order,  %vith  diversions 
between  pool  plants  accommodated  in 
all  Ihree  classes  of  use  Direct  shipments 
of  producer  milk  are  (he  most  efficient 
and  ecfjnomical  means  of  moving  milk 
from  farms  to  the  plants  in  which  it 
ultimately  will  be  used.  Such  efficiencies 
should  not  be  prohibited  by  order 
provisions.  Allhough  the  food  processing 
plant  that  previously  received  such 
shipments  apparently  has  ceased  to  do 
so.  such  a  means  of  disposing  efficiently 
of  producer  milk  surplus  to  the  fluid 
needs  of  the  mdrket  should  continue  to 
be  available  to  other  milk  handlers  and 
commercial  food  processors.  The  order 
should  continue  lo  assure  thdt  the 
records  of  a  commercial  food  processing 
plant  receiving  Class  II  milk  by  transfers 
or  diversions  from  regulated  handlers 
will  be  available  to  Ihe  market 
administrator  for  audit  and  verification 
purposes. 

7.  CJoss  prices,  hcotton  odjustments 
and  butterfat  diiferesUMi}  The  Class  I 
price  for  tha  merged  Pacific  Northwest 
market  should  be  the  basic  formula 
price  for  the  second  preceding  month 
plus  a  Class  I  differential  of  $1.90  This 
pnce  should  apply  to  plants  located 
within  zones  established  lo  approximalo 
distances  of  90  miles  from  Spokane  and 
Seattle.  Washinjdon.  and  Eugene  and 
Portland.  Oregon-  For  the  purpose  of 
applying  location  adfustments,  the 
marketing  area  should  be  divided  into 
four  pricing  zones.  Zone  1.  which  would 
be  the  base  zone  and  would  have  no 
price  adjustment,  should  include 
northern  Idaho  and  most  of  eastern 
Washington,  western  Washington. 
except  for  the  counties  of  Clallam, 
lefferson.  San  fuan  and  Whatcom;  and 
western  Oregon  north  of,  and  including, 
Douglas  County.  Zone  2,  with  a  location 
adjustment  of  minus  6  cents,  should 
consist  of  Whatcom  County. 
Washington.  Zone  3  would  have  a 
location  adjustment  of  minus  8  centb, 
and  would  Include  three  southern 
Oregon  counties.  Zone  4  would  have  a 
minus  15-cent  location  adjustment,  and 
would  include  the  Idaho  counties  of 
Lewis  and  Nez  Perce,  twelve  central  and 
nortfaeaslcm  Oregon  counbes.  fourteen 
central  and  southeastern  Washington 
counties,  and  three  northwestern 
Washington  counties.  The  Class  II  and 
Class  UI  prices  to  be  effective  under  the 
merged  order  should  be  adopted  as 
proposed. 

The  location  adjustment  for  each 
zone,  the  resulting  Class  I  differential 
(shown  parenthetically),  and  the 
territory  that  should  be  included  In  each 
zone  are  as  follows: 
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—No  Adiuslment  {%\sa\ 
Idaho  Counties 
Boundary 


Ljtuh 


Oregon  Countiea 

Bcniun  Hood  Riv«r  Multnomati 

CI<*c-kJimu  Lu]«  P'llk 

ClaUnp  Lincntn  Tdlamook 

Calmnbia  Linn  W«shtnj>tnn 

Douglfik  Miffian  Yamhill 

Washington  Counties 

Clark  Lewi*  Soobonujh 

Cowlibt  Linculn  Skftownia 

Ferry  MifTfi  Spokane 

Cr«ya  llarbcM        Pviirtc  Stvvvnt 

(aland  Paul  OtpIUc  Tbofstoo 

KiDj  Pierce  Wihkiakoa 

Kllsap  SVm^i  WliitmAR 

Zona  2^-Minut  6  cents  {%\M) 

Whatccra  Countj',  Washington 

Zone  3 — Minos  6  cants  {%\XZ\ 

Oregon  Coimties 

Ct>t>a  lickfton  To««phlne 

Zona  4 — Minus  IS  canti  ttl.TS) 

Iddho  Counties 

t<-wia  Nez  Perce 

Oregon  Counties 

Crook  laamath  UmaUlla 

tlefchntea  Lake  Wallowa 

CiUtom  Morrow  Wasco 

FefTarsaa  SlMfrmao  WtuMiJ<.-r 

Waihinglon  Countie* 


A<ldm> 

Douglas 

Kllcknai 

Asotin 

PmnUin 

Okaoo^n 

Benton 

Ciirfield 

Saolttiia 

ChtUn 

Cram 

Walia  Walla 

ClalUca 

IcfTersoo 

Vbkima 

Ojlumbia 

Kittilns 

At  plant  locations  outside  the  zones 
specified  above,  the  Class  I  pnce  and 
the  uniform  price  to  producers  should  be 
reduced  by  l  -5  cents  for  each  10  miles 
that  the  plant  is  from  the  nearer  of  the 
county  courthouse  in  Spokane. 
Washington;  the  Multnomah  County 
Courthouse  in  Portland.  Oregon;  or  the 
city  hall  m  Eugene.  Oregon. 

The  single  butterfat  differential 
curriintly  in  use  under  the  Puget  Sound- 
Inland  order  should  be  adopted  for  the 
merged  order,  rather  than  the  provisions 
of  the  Oregon-VVa&hington  order  under 
which  the  price  of  milk  used  by  handlers 
in  Class  1  is  adjusted  by  a  different 
butterfat  differential  than  the  price  of 
milk  used  in  Classes  11  and  III. 

Class  I  price.  The  Gass  I  price 
differentials  effective  at  the  pnmary 
population  centers  of  the  merged 
marketing  area  should  be  changed  to 
Si -90.  Currently,  the  Class  I  price 
differential  at  Portland.  Oregon,  and 
Spokane,  Washington,  is  S1-95,  while  the 
corresponding  differential  at  Seattle, 
Washtngtoo.  is  $1.65. 


The  Darigold  witness  testified  that 
adequate  supplies  of  miik  are  produced 
within  short  distances  of  each  of  the 
Pacific  Northwest  cities  in  which 
population  and  distributing  plants  are 
concentrated.  He  also  observed  that 
packaged  Class  1  milk  products  move 
freely  between  the  population  centers 
without  being  impeded  by  the  price 
differences.  The  witness  slated  that  the 
proposed  reduction  in  the  Class  I  price 
level  at  Portland  and  Spokane  would 
more  than  offset  the  effect  of  the 
proposed  increase  at  Seattle  on  prices  to 
producers. 

A  producer  frum  the  Spokane  area 
opposed  the  prc'poscd  5-cent  reduction 
of  the  Class  1  differential  at  Spokane. 
Instead,  he  suggested.  Lhe  differential 
should  be  increased  to  S2.00.  The 
witness  expressed  his  concern  that  the 
proposed  5-cent  increase  in  the  Class  I 
differential  at  Seattle  would  cause  dair>' 
farmers  to  move  their  operations  to  the 
Seattle  area  for  the  benefits  of  a  higher 
Class  I  price  and  lower  hauling  costs.  He 
alBO  stated  that  the  proposed  change 
would  cost  him  5  cents  per 
hundredweight. 

Adoption  of  the  Si  .90  Class  1 
differential  for  all  nf  the  marketing 
area's  population  centers  will  bring  the 
prices  for  fluid  milk  at  those  locations 
into  line  without  significantly  changing 
total  returns  lo  producers.  !n  view  of  the 
volume  of  milk  supplips  produced  in  the 
vicinity  of  all  the  markets  population 
centers,  there  is  no  reason  to  maintain  a 
higher  pnce  level  at  some  of  the 
metropolitan  areas  than  at  others.  The 
hearing  record  provides  no  support  for 
the  Spokane-area  producer's  concerns 
about  a  reduction  in  his  returns  for  milk 
or  a  migration  of  dairy  farmers  from 
eastern  Washington  State  to  the  Seattle 
area.  The  effect  of  the  decrease  in  the 
Class  I  differential  at  Spokane  and 
Portland  will  be  largely  offset  by  the 
increase  in  the  Class  1  differential  at 
Seattle.  As  a  result,  little  change  in  the 
uniform  price  paid  to  producers  should 
be  attributable  to  the  changes  in  Class  I 
differentials.  As  a  result  of  the  merger  of 
the  two  orders,  however,  the  uniform 
price  paid  to  producers  currently  pooled 
under  the  Puget  Sound-Inland  order 
should  increase  by  several  cents.  Such 
an  increase  would  result  From  the 
relatively  higher  percentage  of  milk  used 
in  Class  I  in  the  Oregon-Washington 
market. 

As  for  the  possibility  of  eastern 
Washington  producers  moving  to  the 
Seattle  area  because  of  the  increase  in 
the  Class  1  pnce  there,  in  combination 
with  lower  hauling  rates,  such  a  shift  in 
production  area  is  unlikely.  For  one 
thing,  producers  in  both  parts  of  the 
marketing  area  will  be  receiving  the 


same  uniform  pnce,  regardless  of  the 
class  in  which  their  milk  is  used.  For 
another,  the  Washington  area  that 
appears  to  be  expienencing  marked 
increases  in  milk  production  is  Yakima 
County.  Milk  received  at  plants  located 
in  central  Washmgton  is  subject  to 
significant  location  ad|ustments  under 
both  of  the  two  separate  orders, 
reducmg  prices  to  producers  by  15  or  20 
cents  below  the  uniform  pnce,  Milk 
produced  in  Yakima  County  that  is 
surplus  to  the  fluid  milk  needs  of  central 
Washmgton  handlers  must  be  hauled 
over  150  miles  to  the  nearest  plants  m 
Spokane.  Portland  or  the  Seattle  area,  at 
substantial  hauhng  costs  to  producers. 
In  spite  of  these  disadvantages  m  pnce 
and  haulmg  cost.  Yakima  County 
appears  to  be  one  of  the  fastest-growing 
areas  of  milk  production  m  the  merged 
marketing  area.  It  is  apparent  that  there 
are  factors  beyond  the  local  Class  I 
differential  and  effective  hauling  rales 
that  influence  milk  production  trends  in 
any  gnen  area. 

Location  adtustments.  A  system  of 
establishing  location  adiustments  by  the 
zone  m  which  a  plant  is  located  is 
appropnate  for  the  merged  order,  since 
location  pncing  under  the  separate 
orders  is  determmed  largely  by  xones. 
The  amounts  of  most  of  the  proposed 
adjustments  are  also  appropriate,  and 
should  be  adopted.  The  Dangold 
witness  testified  that  location 
adjustments  should  be  reduced  at  ail 
locations  in  the  marketing  area  that  are 
subject  to  adjustments  to  the  Class  1  and 
uniform  prices.  He  supported 
proponents'  proposal  that  location 
adjustments  be  reduced  from  10  cents  to 
B  cents  m  southern  Oregon;  from  IS  and 
20  cents  lo  15  cents  in  central  Oregon: 
and  from  20  cents  under  the  Oregon- 
Washington  order  to  15  cents  in  central 
Washington-  The  15-ceni  adjusonenl  for 
th'.s  latter  area,  howe\er,  would  mean  a 
5-cent  greater  adjustment  than  now 
exists  under  lhe  f*ugel  Sound-Inland 
order.  The  witness  also  supported  the 
elimination  of  location  adjustments  at 
locations  between  Seattle  and  Portland. 
and  the  reduction  of  the  present  6-cent 
adjustment  at  locations  m  Whatcom 
County,  Washmgton,  to  3  cents. 

The  Dangold  witness  based  his 
support  of  a  reduction  m  the 
ad)uslments  to  be  made  in  Class  I  and 
uniform  pnces  on  two  principal 
arguments.  First,  he  stated,  location 
adjustments  to  producer  prices  under 
Uic  Oregon-W  ashing  ton  order  have  been 
applied  only  to  the  amount  of  each 
producer's  base  production,  and  not  to 
producers'  total  producbon.  With  the 
ehmination  of  the  base-excess  plan,  he 
said,  location  adjustments  will  be 
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applied  to  the  uniform  price  for  all  of 
each  producer's  milk,  and  will  have  a 
greater  impact  on  producer  returns. 
According  to  the  witness,  another 
reason  for  reducing  the  amounts  of 
location  adjustments  is  to  "modernize" 
the  merged  order.  He  cited  recent 
Federal  order  decisions  in  which 
location  adjustments  were  reduced, 
eliminated  or  not  adopted  as  evidence 
of  such  a  trend. 

Opposition  to  the  proposal  to  reduce 
the  location  adjustment  at  Darigold's 
Lynden,  Washington,  manufacturing 
plant  in  Whatcom  County  from  6  to  3 
cents  was  expressed  tn  two  briefs 
received  by  the  Department.  Both 
Northwest  Independent  Milk  Producers 
Association  and  Carnation  Company 
protested  that  the  current  6-cent  location 
adjustment  rate  is  too  low  when 
compared  to  the  cost  of  hauling  milk 
from  Whatcom  County  to  Seattle.  The 
handlers  slated  that  Darigold's  abihty  to 
charge  its  producers  a  very  low  hauling 
rate  because  of  their  proximity  to 
Dangold's  manufactunng  plant  makes  it 
very  difficult  for  other  handlers  to 
procure  milk  supplies  in  that  area  for  the 
Seattle  fluid  milk  market.  The  handlers 
argued  that  the  location  adjustment  for 
Whatcom  County  should,  if  changed  at 
ail,  be  increased  to  more  closely  reflect 
the  actual  cost  of  hauling  milk  from 
Whatcom  Coimty  to  Seattle. 

The  location  adjustments  in  most 
parts  of  the  marketing  area  should  be 
changed  as  proposed.  Most  of  the 
locations  affected  by  such  price 
adjustments  obtain  milk  supplies  from 
producers  currently  pooled  under  the 
Oregon- Washington  order.  The  location 
adjustments  deducted  from  the  prices 
paid  for  these  producers'  milk  are 
calculated  on  the  basis  of  the  producers' 
base  production.  According  to  the 
Darigold  witness,  base  production  under 
the  Oregon- Washington  base-excess 
plan  generally  represents  about  80 
percent  of  producers'  total  production. 
Under  the  proposed  merged  order,  each 
producer's  entire  production  will  be 
subject  to  the  full  pnce  adjustment  at 
the  location  of  the  plant  at  which  it  is 
received.  Accordingly,  a  slight 
(approximately  20  percent)  reduction  in 
the  location  adjustment  rates  at  those 
locations  will  result  in  a  minimal  impact 
on  producer  returns  when  considered 
with  the  elimination  of  the  base-excess 
plan. 

The  proposed  changes  in  location 
adjustments  at  locations  in  the  Oregon- 
Washington  marketing  area  should  have 
little  or  no  effect  on  the  handlers  at 
those  locations.  Most  of  the  southern 
and  central  Oregon  and  central 
Washington  handlers  have,  according  to 


the  Darigold  witness,  more  than 
adequate  supplies  of  milk  available 
nearby  and  no  nearby  comp(?tition  for 
producer  milk  supplies  from 
manufacturing  plants.  The  handlers  in 
these  areas  are  located  at  great  enough 
distance  from  each  other  and  from 
handlers  in  the  zero  location  adjustment 
zone  that  changes  of  2  to  5  cents  in 
location  adjustment  rates  should  not 
affect  their  competitive  relationships 
with  other  distributing  plants. 

The  location  adjustments  effective  at 
Ificatinns  between  Portland  and  Seattle 
undf;t  the  two  separate  orders  should  be 
eliminated.  Areas  within  90  miles  of 
Eugene.  Portland.  Seattle  and  Spokane 
should  be  free  of  location  adjustments. 
The  record  indicates  that  ample  milk 
supplies  for  the  market's  population 
centers  are  available  within  90  miles  of 
those  centers.  The  distance  between 
Portland  and  Seattle  is  less  than  160 
mites,  so  any  plant  located  between  the 
two  cities  must  be  less  than  90  miles 
from  either  Portland  or  Seattle. 

Location  adjustments  for  the  northern 
Olympic  Peninsula  and  San  |uan 
County,  Washmgton,  should  be  reduced 
by  1  cent,  from  16  cents  to  15  cents,  as 
proposed.  It  appears  that  there  are  no 
pool  plants  in  this  area  to  which 
location  adjustments  could  be  applied. 
Therefore,  the  1-cent  change  is  unlikely 
to  make  any  real  difference. 

Proponents'  arguments  for  reducing 
the  present  6-cent  location  adjustment  at 
locations  in  Whatcom  County. 
Washington,  are  less  persuasive.  The 
location  adjustment  should  not  be 
reduced.  One  reason  given  fur  such  a 
reduction  was  that  the  nearby 
manufactunng  plant  in  Lynden  provides 
an  outlet  for  milk  surplus  to  the  market's 
fluid  needs,  while  location  adjustments 
are  still  needed  at  locations  in  southern 
and  central  Oregon  and  central 
Washington  precisely  because  no 
nearby  manufacturing  plants  exist  to 
provide  an  outlet  for  surplus  milk 
produced  in  those  areas.  In  fact,  the 
situation  thus  described  by  the  Darigold 
witness  should  result  in  a  greater 
location  adjustment  for  Whatcom 
County  than,  for  instance.  Jackson 
County.  Oregon.  The  receipt  of  milk  at  a 
manufactunng  plant  located  in  an  area 
of  heavy  milk  production  at  some 
distance  from  the  market's  center  is  Ihe 
classic  situation  to  which  location 
adjustments  were  designed  to  apply. 
Pnces  paid  for  3Li'"h  milk  are  adjusted 
downward  for  location  to  compensate 
for  the  fact  that  the  milk  has  not  had  to 
be  hauled  to  distant  bottling  plants  but 
instead  has  been  shipped  a  relatively 
short  distance  at  a  significantly  lower 
hauling  cost. 


Another  reason  advanced  by  the 
Darigold  witness  for  a  reduction  in  the 
location  adjustment  rate  at  Whatcom 
County  was  the  need  to  "modernize"  the 
order.  According  to  the  witness, 
reduction  and  elimination  of  location 
adjustments  in  Federal  orders  generally 
has  become  a  trend  that  should  be 
followed  in  the  merged  order.  The 
Witness  cited  3  relatively  recent 
decisions  relating  to  the  Southwestern 
Idaho-Eastern  Oregon.  Eastern  Ohio- 
Western  Pennsylvania  and  Greater 
Kansas  City  orders  in  which  location 
adjustments  had  been,  respectively,  not 
adopted,  eliminated  and  reduced. 

None  of  the  reasons  given  in  Ihe  cited 
decisions  for  the  actions  taken  are 
relevant  to  marketing  conditions  in  the 
Pacific  Northwest.  The  Southwestern 
Idaho-Eastern  Oregon  decision  found 
that  no  location  adjustments  were 
necessary  for  that  marketing  area 
because  all  of  the  distributmg  plants 
that  were  expected  to  be  regulated  by 
the  order  were  located  in  counties  in 
which  enough  milk  was  produced  to 
satis^  the  local  distributing  plant's 
demand  for  fluid  milk.  Also,  the 
distributing  plants  were  found  to  be 
distributed  throughout  the  marketing 
area,  not  concentrated  in  one  or  two 
large  population  centers 

In  the  Eastern  Ohio-Weslem 
Pennsylvania  decision,  location 
udjuslments  at  locations  in  the 
marketing  area  were  eliminated  because 
most  of  the  distributing  plants  had 
moved  out  of  the  population  centers 
nearer  to  the  production  areas,  leaving 
the  leading  population  centers  as  no 
longer  significant  fluid  milk  processing 
centers.  The  decision  reiterated  the 
traditional  rationale  for  location 
adjustments,  but  determined  that  the 
conditions  fur  which  location 
adjustments  were  designed  no  longer 
existed  in  the  Eastern  Ohio* Western 
Pennsylvania  marketing  area. 

The  Greater  Kansas  City  decision 
referred  to  by  proponent  expanded  the 
order's  location  adjustm^nl-free  area  to 
assure  that  prices  at  a  pool  supply  plant 
located  south  of  Kansas  City  and  closer 
to  a  higher-priced  order  would  not  be 
subject  to  a  negative  adjustment.  The 
decision  was  part  of  a  6-markel 
proceeding  held  to  consider  location 
adjustment  changes  for  the  purpose  of 
assuring  inter-market  pnce  alignment 
after  Class  1  prices  were  legislatively 
amended  in  many  Federal  orders.  In  the 
SIX  orders  affected  by  the  decision, 
location  adjustments  were  increased  in 
3,  reduced  in  1,  and  unchanged  in  2. 

The  decisions  cited  by  the  Darigold 
witness  address  marketing  conditions 
that  differ  markedly  from  those  in  Ihe 
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proposed  merged  markehng  area. 
HowrvpT,  the  witness  failed  to  cite 
decisions  affecting  the  New  England  and 
New  York-New  [ersey  orders  in  which 
location  adjustnieots  were  increased  to 
reflect  increases  in  hauling  costs.  These 
markets,  with  manufacturing  plants 
located  in  the  heavy  production  areas 
distant  from  most  distributing  plant 
locations,  are  more  comparable  to  the 
situation  of  Whatcom  County.  Such 
increases,  that  update  location 
adjustments  to  correspond  to  the 
significant  increases  in  hauling  costs 
that  have  been  experienced  stnr^  most 
location  adjustment  provisions  were 
wntten.  are  actually  the  only  means  of 
"modermzing"  location  adjustments.  It 
is  \cry  possible  ihat  it  would  be 
appropriate  to  "modernize."  or  increase, 
the  location  adjustment  at  Whatcom 
County,  as  urged  by  Northwest 
Independent  Milk  Producers  Association 
and  Carnation  Company.  However, 
there  is  inadequate  data  and  testimony 
in  the  record  of  this  proceeding  to 
determine  an  appropnate  change  in  the 
level  of  location  adjustment  for 
Whatcom  County.  Therefore,  there 
should  be  no  change  in  the  present  6- 
cent  adjustment. 

Butterfat  differential.  The  merged 
order  should  provide  for  a  single 
butterfat  differential  for  adjusting  order 
prices  to  the  butterfat  content  of  the 
milk  being  pnced.  The  differential 
should  be  the  Chicago  92-score  butter 
price  for  the  month  multiplied  by  a 
factor  of  0.115.  rounded  to  the  nearest 
0.1  cent.  Such  differential  should  be 
announced  on  the  fifth  day  after  the  end 
of  the  month  to  which  it  applies. 

This  differential  is  now  used  under 
ihp  present  Puget  Sound-Inland  order. 
However,  the  Oregon-Washington  order 
provides  for  three  separate  butterfat 
differentials.  The  Class  I  butterfat 
differential  for  handlers  is  determined 
by  multiplying  the  Chicago  butter  price 
for  the  preceding  month  by  0.12.  while 
the  handler  Class  II  and  III  differentials 
are  determined  by  multiplying  the  butter 
price  for  the  current  month  by  0.115.  The 
butterfat  differential  applicable  in 
adjusting  the  uniform  price  to  producers 
is  the  average  of  the  Glass  L  Class  U 
and  Class  111  butterfat  difterenlials 
weighted  by  the  proportion  of  butterfat 
in  producer  milk  in  each  class. 

Presently,  the  Class  I,  Class  U.  and 
Class  III  differentials  for  the  Oregon- 
Washington  order  are  announced  on  the 
fifth  day  of  the  month.  The  Class  I 
differential  applies  to  the  month  in 
which  announced,  while  the  Class  11  and 
Class  III  differentials  apply  to  the 
preceding  month  The  producer  butterfat 
differential  is  announced  on  the  t4th 


day  of  each  month  and  applies  to  milk 
rrceived  during  the  preceding  month. 

The  merger  proponents  proposed  that 
all  class  prices  and  uniform  prices  under 
Ihe  merged  order  be  subject  to  an 
adjustment  by  a  butterfat  differential 
based  on  the  Chicago  butler  pnce  times 
the  factor  of  0.115.  No  opposition  to  the 
use  of  this  single  factor  was  presented 
at  the  hearing. 

As  proposed  and  as  herein  adopted. 
using  a  single  factor  of  0.115  for 
computing  class  butterfat  differentials 
will  change  the  relationship  of  Class  I 
skim  milk  and  butterfat  values  of  those 
handlers  that  are  presently  regulated  by 
the  Oregon- Washington  order.  The 
impact  of  this  change  will  increase  such 
handlers'  cost  of  skim  milk  since  less 
value  will  be  assigned  to  the  butterfat 
component  of  Class  1  milk.  However,  the 
absolute  effect  on  a  handler's  cost  for 
Class  I  milk  is  dependent  on  the  average 
test  of  his  Class  I  products. 

Mevertheless,  adopting  a  lower  Class  I 
butterfat  differential  for  the  Oregon- 
Washington  portion  of  the  proposed 
merged  marketing  area  gives  recognition 
to  the  reduced  demand  and  the  relatad 
lower  market  value  of  butterfat  in  fluid 
milk  products  in  Class  I.  This  lower 
value  for  Class  I  butterfat  will  be 
reflected  in  returns  to  producers  which, 
in  turn,  should  provide  less  incentive  to 
produce  high-t**st  milk  that  consumers 
do  not  want. 

8.  Handier  obligations  to  the  pool.  The 
value  of  prodocer  milk  to  handlers 
should  continue  to  be  determined  on  the 
basis  of  its  use  in  the  three  classes  of 
utilization,  and  the  prices  associated 
with  each  class.  As  proposed  by 
proponents,  each  handler's  obhgation  to 
the  producer-settlement  fund  should  be 
determined  by  "equalization",  as  is 
currently  the  c.Tse  under  the  Pngct 
Sound-Inland  order.  In  an  "equalization" 
pool,  a  handler  pays  to  the  producer- 
settlement  fund  the  amount  by  which 
the  handler's  use  value  of  producer  milk 
exceeds  the  value  of  the  producer  milk 
at  the  uniform  price.  If  the  value  of  the 
producer  milk  at  the  uniform  price 
exceeds  the  handler's  use  value,  the 
handler  receives  the  difference  from  the 
producer-settlement  fund  in  order  to  pay 
the  producers  Ihe  uniform  price.  In  this 
way.  each  handier  pays  the  total  use 
value  of  producer  milk  received  and 
each  handler  is  left  with  a  sum  great 
enough  to  pay  all  of  Ihe  handler's 
producers  for  their  milk  at  the  uniform 
price. 

Under  Ihe  Oregon- Washington  order, 
handlers  are  required  to  pay  the  full 
class  use  value  of  their  producer  milk  to 
the  producer-settlement  fund.  The 
market  administrator  then  pays 


nonmember  producers,  handlers, 
cooperative  associations  and  the 
Oregon  State  Dinsion  of  Milk 
Siabilization  for  the  milk  supplied  by 
them  or  by  the  producers  for  whose  milk 
they  are  responsible  for  paying.  With 
the  cessation  of  payments  to  the  State  of 
Oregon  (see  below),  it  is  no  longer 
necessary  to  require  handlers  to  pay  the 
full  use  value  of  their  milk  to  the 
producer-settlement  fund  Operation  of 
the  Pacific  Northwest  pool  as  an 
"equalization"  pool  will  reduce  the 
amount  of  money  paid  into  and  out  of 
the  producer-settlement  fund,  and 
should  improve  handlers'  cash  flow. 

Late  payment  charge.  The  mei^ed 
order  should  include  a  late  paxTnenI 
charge  to  be  applied  to  handlers* 
pa^Tnents  to  the  producer-settlement 
fund,  as  a  result  of  audit  adjustments, 
and  for  administrative  and  marketing 
ser\'ice  assessments  that  are  received 
after  the  date  such  payments  are  due 
under  the  order.  The  charge  should  be  1 
percent  of  the  amount  due.  and  should 
be  applied  on  the  first  day  after  the  due 
date.  The  late  payment  charge  should 
also  be  applied  to  any  unpaid  balance 
(including  any  previously  unpaid 
overdue  charges)  on  the  due  ddte  for 
such  obligation  in  each  following  month. 

Proponent  proposed  the  Ute  payment 
charge  on  the  basis  that  such  a 
provision  had  been  found  necessary  in 
the  Oregon-W*ashington  order  to  assure 
timely  payment  of  handlers'  obligations 
to  the  producer-settlement  fund  and  for 
administrative  and  marketing  service 
assessments.  The  Darigold  witness 
testified  that  the  late  payment  charge 
pro\'ision.  as  proposed,  should  be 
modified  to  remove  a  requirement  that 
late  payment  charges  be  assessed  under 
the  order  on  late  paym-^nts  for  milk 
purchased  from  cooperative  association 
plants  by  other  handlers.  He  explained 
that  agreements  between  cooperatives 
and  their  customers  may  enable 
cooperatives  to  impose  such  a  charge 
outside  the  order 

Two  briefs  opposing  adoption  of  a  late 
payment  charge  were  received. 
Carnation  Company,  a  proprietary 
handler  operating  distributing  plants 
under  both  of  the  two  orders,  objected 
to  the  imposition  of  a  late  payment 
charge  in  months  when  billings  from 
cooperatives  or  the  market 
administrator  arrive  after  the  date 
payments  are  due.  The  Carnation  brief 
stated  that  the  company  does  accept 
billing  inform.ation  by  telephone  so  that 
payments  can  be  made  on  time,  but 
considers  a  late  pa>Tncnt  charge 
unreasonable  unless  the  billings  arrive 
on  time.  Carnation  also  stated  that  the  1 
percent  charge  for  a  pa>Tncnl  one  day 
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In'.e  IS  unreasondble  01>"inp:d  Cheese 
Company,  a  nonpool  cheese  pUn! 
operator,  also  objected  to  adoption  of  a 
late  payment  charge  for  the  merged 
order.  The  brief  filed  by  the  handler 
aidled  that  cooperatives  and  other 
handlers  are  able  to  charge  late 
payment  fees  on  overdue  accounts 
outside  the  Federal  order.  Olympid 
Cheese's  bnef  also  stated  that  the 
proposed  provision  would  disrupt  the 
operation  of  the  order,  goes  beyond  the 
intent  of  the  Act.  and  violates  usury 
laws. 

The  late  payment  charge,  modified  as 
suggested  by  the  Darigold  witness,  is 
necessary  to  assure  that  payments  to  the 
f'jnds  maintained  by  the  market 
administrator  will  be  made  promptly. 
Prompt  payment  is  essential  in  order  for 
the  market  administrator  to  make 
payments  to  handlers  on  the  dates 
specified  in  the  order  so  that  those 
handlers,  in  turn,  may  pay  producers 
according  to  the  timetable  required  by 
the  order.  Failure  on  the  part  of  a 
handler  to  meet  the  order's  due  dates 
unnecessarily  delays  payipents  to 
producers  and  gives  the  late-paying 
handler  a  financial  advantage  over 
handlers  who  comply  with  the  order's 
payment  dates.  Allowing  a  period  after 
the  due  date  when  no  late  payment 
charge  would  be  imposed  would  only 
encourage  handlers  to  put  off  payment 
until  the  day  before  the  charge  is 
effective,  A  charge  for  late  payments 
will  enable  the  order  to  operate 
smoothly,  and  will  assure  that  producers 
will  receive  payment  for  their  milk, 
some  of  which  was  used  by  handlers 
over  a  month  earlier,  m  a  timely  manner. 
Elimination  of  the  proposed  provision 
subjecting  handlers"  late  payments  to 
cooperative  associations  for  milk 
received  from  cooperatives'  plants  will 
enable  the  market  administrator  to 
avoid  unnecessary  involvement  in 
business  dealings  between  regulated 
handlers. 

A  charge  of  one  percent  of  the  amount 
overdue  should  not  he  considered 
excessive.  A  lesser  rate  would 
constitute  little  deterrent  to  late 
payments.  Furthermore,  since  handler 
obligations  under  the  merged  order  wUI 
reflect  only  their  equalization  value  [the 
difference  between  the  class  use  value 
of  the  milk  and  its  value  at  the  uniform 
pnce).  the  amount  of  late  payment 
charge  imposed  should  not  be  unduly 
burdensome-  The  late  payment  charge  is 
not  considered  interest,  and  is  not 
subject  to  usury  laws.  The  late  payment 
charge  assures  that  timely  payment  of  a 
handler's  obligations  to  the  pool  will 
represent  the  most  economic  use  of  the 
handler's  financial  resources. 


9.  Paymenis  to  produce ns.  Marketwidc 
pooling  of  producer  returns  should  be 
provided  under  the  merged  order  as  the 
basis  of  distributing  among  producers 
the  proceeds  from  the  sale  of  their  milk. 
This  type  of  pooling  is  now  being  used 
in  each  of  the  individual  markets  to  be 
merged  and  was  the  only  alternative 
proposed  or  supported  for  use  under  the 
merged  order. 

A  single  marketwide  uniform  price, 
adjusted  for  butterfat  content  and  for 
location  of  the  plant  to  which  the  milk  is 
delivered,  should  be  the  basis  of 
distributing  total  pool  proceeds  from 
producer  milk  in  making  payments  to 
individual  producers.  Under  this 
payment  arrangement,  each  producer 
would  share  equally  in  the  higher- 
valued  Class  I  milk  of  the  market  as  well 
as  in  the  lower-valued  Class  U  and 
Class  III  uses  of  milk.  A  single  uniform 
price  to  producers  is  now  applicable 
under  the  Puget  Sound-Inland  order. 

The  present  Oregon-Washington  order 
provides  for  a  12-monlh  operating  base 
plan,  which  is  another  method  of 
distributing  the  total  proceeds  from 
handlers  to  producers.  This  plan 
provides  for  producers  to  earn  daily 
bases  that  represent  the  producer's  daily 
average  production  during  the  market's 
four  lowest  months  of  production  for  the 
previous  year  For  deliveries  within  a 
producer's  base,  the  producer  receives  a 
"base"  pnce  that  includes  a  share  of  the 
value  of  the  market's  Class  I  sales.  For 
marketings  in  excess  of  his  base,  the 
producer  receives  an  "excess"  price 
which  is  comparable  to  the  lower 
manufacturing,  or  Class  III,  price.  In 
addition  to  the  "base-excess"  plan,  the 
Oregon-Washington  order  includes 
authorization  for  the  market 
administrator  to  pay  pool  proceeds  to 
the  Oregon  State  Milk  Audit  and 
Stabilization  Division  at  the  base  and 
excess  values  for  producers  and 
cooperative  associations  participating  in 
the  "Oreaon  Base  Plan". 

Proponents  proposed  that  both  the 
Oregon-Washington  Federal  order  base 
plan  and  provisions  facilitating 
operation  of  the  Oregon  Slate  Base  Plan 
be  omitted  from  the  proposed  order.  The 
Darigold  witness  testified  that 
participation  by  Oregon-Washington 
producers  in  the  Oregon  Base  Plan  had 
declined  from  nearly  100  percent  at  the 
time  the  Oregon-Washington  order  was 
promulgated  to  approximately  18 
percent  at  the  time  of  the  hearing  in  this 
proceeding.  He  stated  further  that  the 
State  of  Oregon  was  expected  to 
discontinue  operation  of  its  base  plan  at 
the  end  of  1987.  There  was  no 
opposition,  at  the  hearing  or  in  briefs,  to 
the  omission  of  both  the  Federal  order 


base  plan  and  the  Oregon  base  plan 
from  the  merged  order.  Because  no 
support  was  expressed  for  retention  of 
the  Federal  order  base  plan  or 
provisions  facilitating  operation  of  the 
Oregon  State  Base  Plan  in  the  merged 
order,  the  provisions  associated  with 
those  plans  should  not  be  included. 

Adoption  of  the  equalization  method 
of  pooling  the  value  of  producers'  milk 
will  necessitate  adoption  of  the 
proposed  procedure  for  paying 
producers.  The  Oregon-Washington 
order  currently  requires  the  market 
administrator  to  pay  the  full  amounts 
due  to  producers  directly  to  nonmember 
producers,  cooperative  associations,  the 
Oregon  State  Department  of  Agriculture 
or,  upon  request,  to  the  handler  of 
norunember  producer  milk.  Such  a 
payment  scheme  would  not  be  possible 
with  an  equalization  system  under 
which  only  the  differences  between  ihe 
values  of  milk  at  class  prices  and  at  the 
uniform  price  are  paid  to  and  from  Ihe 
producer-settlemenl  fund.  The  market 
administrator  would  not  have  the 
necessary  funds  to  pay  for  all  of  the  milk 
production  of  individual  producers. 
Therefore,  the  producer  payment 
provisions  of  the  present  Puget  Sound- 
Inland  order  should  be  adopted. 

In  testimony,  the  Darigold  witness 
proposed  two  corrections  to  the 
proposed  order  language  relating  to 
payments  to  producers.  He  requested 
that  the  date  by  which  handlers  are 
required  to  pay  cooperative  associations 
for  milk  received  from  cooperatives' 
plants  be  changed  from  the  17ih  to  (he 
15th  day  after  the  end  of  the  month  in 
which  the  milk  is  moved.  The  change 
should  be  adopted.  Under  the  merged 
order,  the  cooperative  association,  as 
the  handler  of  the  milk,  must  account  to 
the  pool  for  such  milk  on  the  16th  day 
after  the  end  of  the  month.  The 
cooperative  should  have  access  to  the 
money  needed  to  pay  for  the  milk  before 
such  payment  is  due  to  the  producer- 
settlement  fund. 

The  other  proposed  modification  to 
the  proposed  order  was  to  change  a 
reference  in  the  provision  dealing  with 
the  application  of  location  adjustments 
to  payments  for  milk  delivered  by  a 
cooperative  association  from  producers' 
farms  directly  to  the  plant  of  another 
handler.  The  requested  change  would 
cause  the  provision  to  be  applied 
instead  to  transfers  from  a  cooperative 
association's  plant  to  another  handler's 
plant.  Application  of  location 
adiustmcnls  to  such  milk  movements  are 
already  covered  in  the  order.  A  change 
of  the  provision  referred  In  would  result 
in  no  location  adjustment  being  applied 
to  a  cooperative's  milk  received  directly 
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at  another  handler's  plant.  The  proposed 
modification  should  not  be  adopted. 

10.  Administrative  provisions — 
administrative  assessment.  The 
maximum  rate  of  payments  by  handlers 
for  the  cost  of  administering  the  merged 
order  should  be  4  cents  per 
hundredweight.  Such  payments  are 
required  If  the  market  administrator  is  to 
perform  the  necessary  function  of 
administering  the  merged  order.  The  4- 
ccnt  per  hundredweight  rate  is  the  same 
as  under  the  two  separate  orders,  and 
was  proposed  at  the  hearing  without 
objection.  Continuation  of  the  4-cent 
rale  should  enable  the  market 
administrator  to  administer  the  merged 
order  effectively.  If  experience  indicates 
that  the  merged  order  can  be 
administered  at  a  lesser  rate,  the  order 
provides  that  the  Secretary  may  adjust 
the  rate  downward  without  the 
necessity  of  a  hearing. 

Deduction  for  marketing  services.  The 
maximum  rale  of  deduction  from 
payments  to  nonmember  producers  for 
the  cosi  of  providing  marketing  services 
such  as  butterfat  testing  and  market 
information  should  be  5  cents  per 
hundredweight.  The  marketing  service 
deduction  is  necessary  to  reimburse  the 
market  administrator  for  providing  such 
services  to  producers  to  whom  the 
services  are  not  provided  by  a 
cooperative  association. 

Currently,  the  maximum  rates  under 
the  separate  orders  are  6  cents  under  the 
Oregon-Washinglon  order,  and  5  cents 
under  the  Puget  Sound-Inland  order.  A 
5-cenl  rate,  which  was  proposed  at  the 
hearing  without  objection,  should  enable 
the  market  administrator  to  provide 
adequate  testing  and  information 
services  to  nonmember  producers.  The 
marketing  service  deduction  rate,  like 
the  administrative  assessment,  may  be 
adjusted  downward  if  the  maximum  rale 
is  higher  than  necessary. 

Merger  of  the  administrative  expense, 
marketing  service  and  producer- 
settlement  funds.  To  accomplish  the 
merger  of  the  two  orders  effectively  and 
equitably,  the  reserves  in  the 
administrative  expense  funds  that  have 
accumulated  under  the  individual  orders 
should  be  combined.  Similar  procedures 
should  be  followed  with  respect  to  the 
marketing  service  and  producer- 
settlement  fund  reserves  of  the 
individual  orders.  Any  liabilities  of  such 
funds  under  the  individual  orders  should 
be  paid  from  the  appropriate  new  funds 
established  under  the  merged  order 
Similarly,  obligations  that  are  due  the 
several  "funds  under  the  mdi\idual 
orders  should  be  paid  from  the 
appropriate  combined  fund  under  the 
merged  order. 


The  money  paid  to  the  administrative 
expense  fund  is  each  handler's 
proportionate  share  of  the  cost  of 
administering  the  order.  H  is  anticipated 
that  all  handlers  currently  regulated 
under  the  two  orders  will  continue  to  be 
regulated  under  the  merged  order.  In 
view  of  this,  it  would  be  an  unnecessary 
administrative  and  financial  burden  to 
allocate  back  to  handlers  the  re8er\'e 
funds  under  the  individual  orders  and 
then  accumulate  an  adequate  reserve  for 
the  merged  order.  It  is  equally  equitable 
and  more  efficient  to  combine  the 
administrative  monies  acxumulated 
under  the  individual  orders  and  to  pay 
any  liabilities  against  such  funds  from 
the  consolidated  fund  of  the  merged 
order. 

The  money  accumulated  in  the 
marketing  ser\'ice  funds  of  the 
individual  orders  is  that  which  has  been 
paid  by  producers  for  whom  the  market 
administrator  is  performing  services. 
The  producers  who  have  contributed  to 
the  marketing  service  fund  of  each  order 
are  expected  to  continue  to  supply  milk 
for  the  merged  Pacific  Northwest 
market.  The  consolidation  of  the 
reserves  in  the  Individual  marketing 
service  funds  is  therefore  appropnate  in 
view  of  the  continuation  of  the 
marketing  service  program  for  these 
producers  under  the  merged  order. 

The  producer-settlement  fund 
balances  in  the  two  orders  should  be 
combined  so  that  the  producer- 
settlement  fund  under  tha  merged  order 
may  be  continued  without  interruption. 
The  producers  currently  supplying  the 
individual  markets  are  expected  to 
continue  to  supply  milk  for  the  merged 
Pacific  Northwest  market  Thus,  monies 
now  in  the  producer-settlement  funds  of 
the  individual  orders  would  be  reflected 
in  the  uniform  prices  of  the  producers 
who  will  benefit  from  the  merged  order. 
The  combined  fund  would  also  serve  as 
a  contingency  fund  from  which  money 
would  be  available  to  meet  obligations 
Iresulting  from  audit  adjustments  and 
otherwise)  accruing  under  one  or  the 
other  of  the  separate  funds. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs. 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  thai  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herem,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  fur  the 


reasons  previously  stated  in  this 
decision. 

General  Tuidtngs 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Oregon- 
Washington  and  Puget  Sound-Inland 
orders  were  first  issued  and  when  they 
were  amended.  The  previous  findmgs 
and  determinations  are  hereby  ratified 
and  confirmed,  except  where  they  may 
confiict  with  those  set  forth  herein. 

(a)  The  tentative  marketing  agreement 
and  the  Pacific  Northwest  order  which 
amends  and  merges  the  present  Oregon- 
Washington  and  Puget  Sound-Inland 
orders,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act: 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  Pacific  Northwest 
marketing  area  and  the  minimum  prices 
specified  in  the  tentative  marketing 
agreement  and  the  merged  Pacific 
Northwest  order  are  such  prices  as  will 
reflect  the  aforesaid  factors,  insure  a 
sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public 
interest; 

(c)  The  tentative  marketing  agreement 
and  the  Pacific  Northwest  order  wnll 
regulate  the  handling  of  milk  in  the  same 
manner  as.  and  wdl  be  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  and  commercial  activity 
specified  in  marketing  agreements  upon 
which  a  hearing  has  been  held; 

(d)  All  milk  and  milk  products 
handled  by  handlers  as  defined  in  the 
tentative  marketing  agreement  and  the 
merged  Pacific  Northwest  order  are  in 
the  current  of  interstate  commerce  or 
directly  burden,  obstruct,  or  affect 
interstate  commerce  in  milk  or  its 
products;  and 

(e)  It  is  hereby  found  that  the 
necessary  expense  of  the  market 
administrator  for  the  maintenance  and 
functioning  of  such  agency  will  require 
the  payment  by  each  handler,  as  his 
prorata  share  of  such  expense.  4  cents 
per  hundredweight  or  such  lesser 
amount  as  the  Secretary  may  prescribe 
wTth  respect  to  mdk  specified  in 

§  1124.85  of  the  tentative  marketing 

agreement  and  the  Pacific  Northwest 

order. 

Recommended  Marketing  Agreement 

and  Order  Amending  the  Orders 

The  recommended  marketing 
agreement  is  not  included  in  this 
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decision  because  the  regulatory 
provisiona  thereof  would  be  the  same  as 
those  contained  in  the  Pacific  N'orthwest 
order  The  following  order  regulating  the 
h-indhng  of  milk  in  the  Pacific 
Northwest  marketing  area  is 
retommended  as  the  detailed  and 
':ipprQpridte  means  by  which  the 
foregoing  conclusions  may  be  carried 

List  of  Subjects  in  7  CFR  Parts  1124  and 
1125 

Milk  marketing  orders.  Milk,  Dairy 

products. 

In  Title  7  of  the  Cofie  of  Federal 
Regulations,  it  is  proposed  that  Part  1125 
be  removed,  and  that  Part  1124  be 
revised  to  read  as  follows: 

PART  1 125— { REMOVED  1 

PART  1124— MILK  IN  THE  PACIFIC 
NORTHWEST  MARKETING  AREA 

Subpart— Order  Regulating  HandUf>g 
General  Provisions 

Sec 

1124.1    General  provisions. 

D«fiiutiona 

\'.24  2  Pacific  Northwest  marketing  area. 

!!24 .3  Route  disposiljon. 

1124.4  Ptanl. 

1124.5  Distributing  plant. 

1124.6  Supply  plant. 
1124-7  Pool  plant. 

1124.8  iVonpool  plant. 

1124.9  Handler 

1124.10  Producer  handler 

1124-11  Cooperative  reserve  supply  unit. 

1124.12  Producer 

1124.13  Producer  milk. 

1124.14  O'iier  source  milk. 
1124-15  Fluid  milk  product. 

1124.16  Fluid  cream  product. 

1124.17  Filled  milk. 

1124  18  Cooperative  association. 

1124-19  PTndijrt  prices. 

Handler  Reports 

1124.30    Ri?p<irt8  of  receipts  and  utilization. 
1124  31     P^vroli  reports. 
1124  32     Olher  reports. 

ClassiTtcatian  of  Milk 

1134  40    Clasfies  of  ublization. 

1124.41     Stinnkage. 

1 124  42    ClassificalMm  of  transfers  and 

diversions. 
1124  43    General  classification  rules. 
112444     CUssificalionof  producer  milk. 
1124  45    .N^arket  administrator  s  reports  and 

announcements  concerning 

clas9iFi  cation. 

Class  Prices 

1124.50  Class  pnces- 

1124.51  Basic  formula  price. 
1124.51a  Basic  Class  II  formula  price 

1124.52  Plan'  location  adjustmenia  fur 
handlers. 


1124  S3    Announcement  of  class  prices. 
1124  54     F.<iiiivalent  price 

Uniform  Price 

1124.60    Handler  s  value  of  milk  for 

computing  uniform  pnce. 
1124  61     Computation  tif  uniform  pnce. 
1124  62     An rjuuii cement  of  uniform  pnce  and 

bu'terfrti  di.ferential. 

PsynMnls  for  Milk 

1124.70     Producer- settlement  fund. 

1124-71     Payments  to  the  producer- 
settlement  fund. 

1124  72    Payments  from  the  producer- 
seitlemeni  fund. 

1124.73  Payments  to  producers  and  to 
cooperative  assoaations. 

1124.74  Bulterfat  differentia!. 

1124.75  Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

1124.7a    Paymenla  by  a  handler  operating  a 

partially  regtilaled  distributing  plant. 
1124.77    Adjustment  of  accounts. 

1 1 24.76  Charges  on  overdue  accounts. 

-Xdministrslive  AsMtmnHtnl  aod  Marketing 
Service  Oiiduclion 

1124.85     Assessment  for  order 

admiruslration. 
1124  66    Deduction  for  marketing  services. 

Authority:  Sees.  1-19  46  Slat  3^.a9 
amended  f 7  If  S  C  em  -674 ) 

Subpart— Order  Regulating  Han<Jttr>g 

General  Provisions 

S  11 24.1    General  Prov^tons. 

The  terms,  definitions,  and  provisions 
in  Part  lOOO  of  this  chapter  are  hereby 
referenced  and  made  a  part  of  this 
order. 

Definitions 

§  1 124.2    PacHIc  Northwest  marketing 
area. 

"Pacific  Northwe.il  Marketing  Area" 
(hereinafter  called  the  "Marketing 
Area  ■)  means  all  temlory 
geographically  within  the  pluces  listed 
below,  including  al]  temtory  fully  or 
partly  therein  occupied  by  government 
(municipal,  state  or  federal] 
reservations,  facilities.  installatiariB,  or 
institutions:  Idaho  Counties: 

Benewah.  Bonner.  Boundary, 
Kootenai.  Latah,  and  Shoshone. 
Washington  Counties: 

Adams.  Asotin.  Benton,  Chelan,  Clark. 
Columbia,  Cowlitz.  DougU^.  Ferry. 
Franklin.  Carfield.  Grant.  Grays  Harbor, 
Island.  King.  Kilsap.  Kittitas.  Klickitat. 
Lewis,  Lincoln.  Mason,  Okanogan. 
Pacific  Pend  Oreille.  Pierce.  San  [uan, 
Skagit.  Skamania,  Snohomish.  Spokane. 
Stevens,  Thurston.  Wahkiakum,  Walla 
Walla,  Whalcom.  Whitman  and  Yakima. 
Oregon  Counties 

Benton.  Clackamas.  Oatsup. 
Columbia.  Coos,  Crook.  Deschutes, 
Douglas,  Gilliam.  Hood  River.  )acks<ui. 


lefferson.  Josephine.  Klamath,  Lake. 
Lane.  Lincoln.  Linn.  Marion,  Morrow. 
Multnomah.  Poik.  Sherman.  Tillamook. 
Umatilla.  Wasco.  Washington.  Wheeler. 
and  Yamhill. 

91124.3    Roifte  dtaposmon. 

"Route  disposition'  means  any 
delivery  of  a  fluid  milk  product 
classified  as  Class  I  milk  from  a  plant  to 
a  retail  or  wholesale  outlet  (including 
any  delivery  through  a  distribution  point 
as  provided  by  this  section,  by  a  vendor. 
from  a  plant  store  or  through  a  vending 
machine).  The  term  "route  disposition" 
does  not  include: 

(a)  A  delivery  to  a  plant.  However, 
packaged  fluid  milk  products  Ihal  are 
transferred  to  a  pool  distributing  plant 
from  another  pool  distributing  plant,  and 
classined  as  Class  1  under  $  1124.42(a]. 
shall  be  considered  route  disposition 
from  the  transferor-plant  for  the  sole 
purpose  of  qualifying  it  as  a  pool 
distributing  plant  under  5  1124. 7(al.  and 
the  transferor-plant  shall  be  assigned  in- 
area  dispositions  hut  not  in  excess  of 
the  in-area  dispositions  of  the  transferee 
plant: 

(b)  A  delivery  in  bulk  to  a  commercial 
food  processing  establishment  pursuant 
to  5  n::4  40(b)(3):  or 

('.  I  A  delivery  to  a  military  or  other 
ocean  transport  vessel  leaving  the 
marketing  area,  of  fluid  milk  products 
which  originated  at  a  plant  located 
outside  the  marketing  area  and  were  not 
received  or  processed  at  any  pool  plant. 

S  1 124.4    Plant. 

■*Plant"  means  the  buildings,  facilities 
and  equipment,  whether  owned  or 
operated  by  one  or  more  persons. 
constituting  a  single  operating  unit  or 
establishment,  which  is  maintained  end 
operated  pnmanly  for  the  receiving, 
handling  and/or  processing  of  milk  or 
milk  products  (including  ^lled  milk). 
Separate  facilities  used  only  as  a 
distribution  point  for  stonng  packaged 
fluid  milk  products  m  transit  for  route 
disposition  or  separate  facilities  used 
only  as  a  reload  point  for  transfernng 
bulk  milk  from  one  tank  truck  to  another 
shall  not  be  a  "plant"  under  this 
definition. 

§  1 124.5    Diatributlng  ptant 

"Dislributmg  plant'  means  a  plant  in 
which  a  fluid  milk  product  approved  by 
a  duly  consliluled  regulatory  agency  for 
fluid  consumption,  or  filled  milk,  is 
processed  or  packaged  and  that  has 
route  disposition  in  the  marketing  area 
during  the  month. 

31124.6    Supply  plant 

"Supply  plant"  means  a  plant  from 
which  a  fluid  milk  product  approved  by 
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a  duly  constituted  regulator.'  agency  for 
fluid  consumption,  or  filled  milk,  is 
transferred  during  the  month  to  a  pool 
distributing  plant. 

§1124.7    Pod  plant 

F.xcept  as  provided  in  paragraph  (d)  of 

this  section,  "pool  plant"  means: 

(a)  A  distnbulmg  plant  from  which 
there  is  route  disposition  (except  filled 
milk)  in  the  marketing  area  dunng  the 
month  equal  to  not  less  than  10  percent 
of  receipts  of  Grade  A  milk  at  such  plant 
(exclusive  of  transfers  of  packaged  fluid 
milk  products  from  plants  quahfying  as 
pool  plants  pursuant  to  this  paragraph, 
filled  milk,  and  milk  received  at  such 
plant  as  diverted  milk  from  another 
plant,  which  milk  is  classified  in  Class 
HI  under  this  order  and  is  subject  to  the 
pricing  and  pooling  provisions  of  this  or 
another  order  issued  pursuant  to  the 
Act)  or  diverted  therefrom  pursuant  to 

8  1124.13; 

(b)  A  supply  plant  from  which  during 
any  month  not  less  than  30  percent  of 
the  total  quantity  of  milk  that  is 
physically  received  at  such  plant  from 
dairy  farmers  eligible  to  be  producers 
pursuant  to  §  1124.12  (excluding  milk 
received  at  such  plant  as  diverted  milk 
from  another  plant,  which  milk  is 
classified  in  Class  111  under  this  order 
and  IS  subject  to  the  pricing  and  pooling 
provisions  of  this  or  another  order 
issued  pursuant  to  the  Act)  or  diverted 
as  producer  milk  to  another  plant 
pursuant  to  §  1124.13.  is  shipped  in  the 
form  of  a  fluid  milk  product  [except  as 
filled  milk)  to  a  pool  distributing  plant  or 
is  a  route  disposition  in  the  marketing 
area  of  fluid  milk  products  (except  filled 
milk)  processed  and  packaged  at  such 
plant:  Provided  That: 

(1)  With  respect  to  a  supply  plant 
operated  by  a  cooperative  association. 
the  producer  milk  of  its  members  which 
it  caused  to  be  delivered  directly  from 
their  farms  to  pool  distributing  plants, 
shall  for  the  purpose  of  this  paragraph, 
be  considered  as  a  receipt  at  the 
cooperative's  supply  plant  and  a 
shipment  from  the  supply  plant  to  pool 
distributing  plants: 

(2)  A  plant  which  qualified  as  a  pool 
plant  pursuant  to  this  paragraph  in  each 
month  of  Septamber  through  February 
shall  be  a  pool  plant  in  each  of  the 
following  months  of  March  through 
August  unless  a  wntten  application  is 
filed  with  the  Market  Administrator 
prior  to  the  first  day  of  any  such  month 
requesting  that  the  plant  be  designated  a 
nonpool  plant  for  such  month  and  each 
subsequent  month  through  August 
dunng  which  it  would  not  olherwiae 
qualify  as  a  pool  plant;  and 

(3)  For  the  purpose  of  this  paragraph, 
the  operations  of  two  or  more  supply 


plants  may  be  combined  and  considered 
as  the  operation  of  one  plant  if  so 
requested  in  writing  to  the  Market 
Administrator  b\  the  handler(s) 
operating  such  plants  prior  to  the  first 
day  of  the  month  for  which  such 
consideration  is  requested. 

(c)  The  Director  of  the  Dairy  Division 
may  reduce  or  increase  up  to  10 
percentage  points  from  the  levels  set 
forth  therein  the  pool  plant  performance 
standards  in  pardgraphs  (a)  or  fb]  of  this 
section,  if  the  Director  finds  such 
revision  is  necessary  to  obtain  needed 
shipments  or  to  prevent  uneconomic 
shipments.  Before  making  such  a 
finding,  the  Director  shall  investigate  the 
need  for  revision  either  at  the  Director's 
own  initiative  or  at  the  request  of 
interested  persons.  If  the  investigation 
shows  that  a  revision  might  be 
appropriate,  the  Director  shall  issue  a 
notice  stating  that  the  revision  is  being 
considered  and  invite  data,  views,  and 
arguments. 

(d)  The  term  "pool  plant"  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant: 

(2)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  which  also 
meets  the  pooling  requirements  of 
another  Federal  Order  and  from  which, 
the  Secretary  determines,  there  is  a 
greater  quantity  of  route  disposition 
during  the  month  m  such  olher  Federal 
Order  marketing  area  than  in  this 
marketing  area,  except  that  if  such  plant 
was  Bubject  to  all  the  provisions  of  this 
part  in  the  immediately  preceding  month 
it  shall  continue  to  be  subject  to  all  the 
provisions  of  this  pari  until  the  fourth 
consecutive  month  in  which  a  greater 
proportion  of  its  route  disposition  is 
made  in  such  other  marketmg  area 
unless,  notwithstanding  the  provisions 
of  this  paragraph,  it  is  regulated  under 
such  other  order; 

(3)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  which  also 
meets  the  pooling  requirements  of 
another  Federal  order  on  the  basis  of 
route  disposition  m  such  other 
marketing  area  and  from  which,  the 
Secretary  determines,  there  is  a  greater 
quantity  of  route  disposition  in  this 
marketing  area  than  in  such  olher 
marketing  area  but  which  plant 
maintains  pooling  status  for  the  month 
under  such  other  Federal  order. 

(4)  A  plant  qualified  pursuant  to 
paragraph  (b)  of  this  section  which  also 
meets  the  pool  plant  requirements  of 
anolhtfi  Federal  order  and  from  which 
greater  shipments  are  made  during  the 
month  to  plants  regulated  under  such 
other  order  than  are  made  to  plants 
regulated  under  this  order 

(5)  A  distributing  plant  from  which 
total  route  disposition  (except  filled 


milk)  in  the  marketing  area  during  the 
month  averages  300  pounds  or  less  per 
day:  or 

(6)  That  portion  of  a  plant  that  is 
physically  separated  from  the  Grade  A 
portion  of  such  plant,  is  operated 
separately,  and  is  not  approved  by  any 
regulatory  agency  for  the  receiving. 
processing,  or  packaging  of  any  fluid 
milk  products  for  Grade  A  disposition 

§  1 124.8    Nonpool  plant 

"Nonpool  plant"  means  any  plant 
other  than  a  pool  plant.  The  following 
categories  of  nonpool  plants  are  further 
defined  as  follows: 

(a)  "Other  order  plant"  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
pooling  provisions  of  another  order 
issued  pursuant  to  the  Act. 

(b)  "Producer-handler  plant"  means  a 
plant  operated  by  a  producer-handler  as 
defined  in  any  order  (including  this  part) 
issued  pursuant  to  the  Act. 

(c)  "Partially  regulated  distributing 
plant"  means  a  nonpool  plant  that  is 
neither  an  other  order  plant  nor  a 
producer-handler  plant,  from  which 
during  the  month  an  average  of  more 
than  300  pounds  daily  of  fluid  milk 
products  IS  disposed  of  as  route 
disposition  m  the  marketing  area. 

(d)  "Unregulated  supply  plant"  means 
a  nonpool  plant  that  is  neither  an  other 
order  plant  nor  a  producer-handler 
plant,  from  which  fluid  milk  products 
are  moved  to  a  pool  plant  during  the 
month. 

(e)  "Exempt  distributing  plant"  means 
a  plant,  other  than  a  pool  supply  plant  or 
a  regulated  plant  under  another  Federal 
order  that  meets  all  the  requirements  for 
status  as  a  pool  distributing  plant  except 
that  its  route  disposition  [exclusive  of 
filled  milk)  in  the  marketing  area  in  the 
month  does  not  exceed  an  average  of 
300  pounds  daily.  For  purposes  of  this 
paragraph,  route  disposition  shall  not 
include  receipts  from  a  transferor-plant 
pursuant  to  the  proviso  of  §  1124.31a). 

§1124.9    Handler. 

"Handler"  means: 

(a)  The  operator  of  one  or  more  pool 
plants: 

(b)  Any  cooperative  association  with 
respect  to  producer  milk  which  it  caused 
to  be  diverted  for  the  account  of  such 
cooperative  association  to  a  nonpool 
plant  or  pursuant  to  §  1124-40(b|(3); 

(c)  Any  cooperative  association  with 
respect  to  milk  that  il  receives  for  its 
account  from  (he  farm  of  a  producer  for 
deliver>'  to  a  pool  plant  of  another 
handler  m  a  tank  truck  owned  and 
operated  by,  or  under  the  control  of. 
such  cooperative  association,  unless 
both  the  cooperative  association  and  the 
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operator  of  the  pool  plant  nolify  the 
market  administrator  pnor  lo  the  lime 
that  such  milk  i8  dehvered  lo  the  pool 
plant  that  the  plant  operator  wiU  be  the 
handler  for  such  milk  and  will  purchase 
•luch  mitk  on  the  basis  of  weights 
determined  from  its  measurement  at  the 
fdrm  and  butterfat  tests  determined  from 
farm  bulk  tank  samples.  Milk  for  which 
the  cooperative  association  is  the 
handler  pursuant  to  this  pdragraph  shall 
be  deemed  to  have  been  received  by  the 
cooperative  association  at  the  location 
of  the  pool  plant  lo  which  such  milk  is 
delivered; 

[d]  Any  person  who  operates  a  plant 
defined  m  5  1124.8  (a)  through  (e). 

3  1124.10    Producer-handler. 

"Producer-handler"  means  a  person 
who  IS  engaged  m  the  production  of  milk 
jnd  also  operates  a  plant  from  which 
dunng  the  month  an  average  of  more 
than  300  pounds  daily  of  fluid  milk 
products,  except  filled  milk,  is  disposed 
'jf  as  route  disposition  wnthm  the 
marketing  area  and  who  has  been  so 
designated  by  the  market  administrator 
upon  determination  that  all  of  the 
requirements  of  this  section  have  been 
met,  and  that  none  of  the  conditions 
??ierem  for  cancellation  of  such 
I'jsignation  exists.  AI!  designations 
?haii  remain  m  effect  until  canceled 
pursuant  to  paragraph  (cl  of  this  section. 
Any  state  institution  shall  be  a 
pToducer-handier  exempt  from  the 
provisions  of  this  section  and  §§  1124.30 
/jnd  1124  32  with  respect  to  milk  of  its 
own  production  and  receipts  from  pool 
plants  processed  or  received  for 
consumption  in  State  institutions  and 
with  respect  to  movements  of  milk  to  or 
from  a  pool  plant. 

fq)  Requirements  for  designation.  (1) 
The  producer-handler  has  and  exercises 
\\r\.  its  Capacity  as  a  handler)  complete 
and  exclusive  control  over  the  operation 
and  management  of  a  plant  at  which  it 
handles  and  processes  milk  received 
from  Its  milk  production  resources  and 
facilities  [designdted  as  such  pursuant  to 
paragraph  (b)(1)  of  this  section),  the 
operation  and  management  of  which  are 
under  the  complete  and  exclusive 
Lontrol  of  the  producer-handler  (in  its 
capacity  as  a  dairy  tarmer). 

(2)  The  producer-handler  neither 
receives  at  its  designated  milk 
production  resources  and  facilities  nor 
receives,  handles,  processes  or 
distnbutes  at  or  through  any  of  its  milk 
handling,  processing  or  distributing 
resources  and  facilities  (designated  as 
such  pursuant  to  paragraph  [b)(2)  of  this 
gection)  milk  products  for  reconstitution 
into  fluid  milk  products,  or  fluid  milk 
products  derived  from  any  source  other 
th m  (i)  Its  designated  milk  production 


resources  and  facilities,  (ii)  pool  plants 
withm  the  limitation  npecified  in 
paragraph  (c||2|  of  this  section,  or  (iii) 
nonfat  milk  solids  which  are  used  to 
fortify  fluid  miik  products. 

(3)  T^e  producer-handler  is  neither 
directly  nor  indirectly  associated  with 
the  business  control  or  management  of. 
nor  has  a  financial  interest  in.  another 
handler's  operation,  nor  is  any  other 
handler  so  associated  with  the  producer- 
handlers  operation. 

(4)  Designation  of  any  person  as  a 
producer-handler  following  a 
cancellation  of  ita  prior  designation 
shall  be  preceded  by  performance  in 
accordance  with  paragraph  (a)  (1).  (2), 
and  (3)  of  this  section  for  a  period  of  1 
month: 

(b)  Resources  and  facilities. 
Designation  of  a  person  as  a  producer- 
handler  ahali  include  the  determination 
and  designation  of  the  milk  production. 
handling,  processing  and  distributing 
resources  and  facilities,  all  of  which 
shall  be  deemed  to  constitute  an 
integrated  operation,  as  follows; 

(1)  As  milk  production  resources  and 
facilities:  Alt  resources  and  facilities 
■milking  berd(«].  buildings  housing  such 
herd(fi),  and  the  land  on  which  such 
buildings  are  located)  used  for  the 
production  of  milk; 

[i]  Which  are  directly,  indirectly  or 
partially  owned,  operated  or  controlled 
by  the  producer-handler; 

(ii)  In  which  the  producer-handler  in 
any  way  has  an  interest  including  any 
contractual  arrangement,  and 

(lit]  Which  are  directly,  indirectly  or 
partially  owned,  operated  or  controlled 
by  any  partner  or  stockholder  of  the 
producer-handler.  However,  for 
purposes  of  this  paragraph  any  such 
milk  production  resources  and  facilities 
which  the  producer-handler  proves  to 
the  satisfaction  of  the  market 
administrator  do  not  constitute  an 
actual  or  potential  source  of  milk  supply 
for  the  producer-handler's  operation  aa 
such  shall  not  be  considered  a  part  of 
the  producer-handler's  n\ilk  production 
resources  and  facilities;  and 

(2)  As  milk  handling,  processing  and 
distributing  resources  and  facilities;  All 
resources  and  facilities  {including  store 
outlets)  used  for  handling,  processing 
and  distributmg  any  fluid  milk  product: 

(i)  Which  are  directly,  indirectly  or 
partially  owned,  operated  or  controlled 
by  the  producer-handler  or 

(ii)  In  which  the  producer-handler  in 
liny  way  has  an  interest,  including  any 
contractual  arrangement,  or  with  respect 
to  which  the  producer-handler  directly 
nr  indirectly  exercises  any  degree  of 
management  or  control. 

(c)  Cancellation.  The  designation  as  a 
producer-handler  shall  be  canceled 


under  any  of  the  conditions  set  forth  in 
paragraph  (c)ll)  and  (2)  of  this  section  oi- 
upon  delerminaUon  by  the  market 
administrator  that  any  of  the 
requirements  of  paragraph  (a)  (1),  (2). 
and  (3)  of  this  section  are  not  continuing 
lo  be  met.  such  cancellation  lo  be 
effective  on  the  first  day  of  the  month 
followring  the  month  in  which  the 
requirements  were  not  met,  or  the 
conditions  for  cancellation  occun^d, 

(1)  Milk  from  the  designated  milk 
production  resources  and  facilities  of 
the  producer-handler  is  delivered  in  the 
name  of  another  person  as  producer 
milk  to  another  handler. 

(2)  The  producer-handler  handles  fluid 
milk  products  derived  from  sources 
other  than  the  designated  milk 
production  facilities  and  resources,  with 
the  exception  uf  purchases  from  pool 
plants  in  the  form  of  fluid  milk  products 
which  do  not  exceed  in  the  aggregate  a 
dally  average  during  the  month  of  100 
pounds. 

(d)  Public  announcement  The  market 
administralor  shall  publicly  announce 
the  name,  plant  location  and  farm 
locetionfs)  of  persons  designated  as 
producer -handlers,  of  those  whose 
designations  have  been  canceled  and 
the  effective  dales  of  producer-handler 
status  or  loss  of  producer-handler  status 
for  each.  Such  announcements  shall  be 
controlling  with  respect  to  the 
accounting  at  plants  of  other  handlers 
for  fluid  milk  products  received  from 
any  producer-handler. 

(el  Burden  of  establishing  and 
maintaining  producer-handler  status. 
The  burden  rests  upon  the  handler  who 
is  designated  as  a  producer-handler  lo 
establish  through  records  required 
pursuant  lo  S  1000.5  of  this  chapter  that 
the  requirements  set  forth  in  paragraph 
(a)  of  this  section  have  been  and  are 
continuing  to  be  met.  and  that  the 
conditions  set  forth  in  paragraph  [c]  of 
this  section  for  cancellation  of 
designation  do  not  exist 

S  1124.1 1    Cooperative  reservs  suppty  unit 

"Cooperative  reserve  supply  unit" 
means  any  cooperative  associati.m  or 
Its  agent  that  is  a  handler  pursuant  to 
5  1124.9  (b)  or  (c)  that  does  not  own  or 
operate  a  plant,  if  such  cooperative  has 
been  qualified  to  receive  payments 
pursuant  to  %  1124.73  and  has  been  a 
handler  of  producer  milk  under  this  or 
its  predecessor  orderls)  dunng  each  of 
the  12  previous  months,  and  if  a  majority 
of  the  cooperative's  member  producers 
are  located  within  125  rules  of  a  pool 
distributing  plant.  A  cooperative  reserve 
supply  unit  shall  be  subiect  to  the 
following  conditions: 
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(a)  Tbe  cooperative  sbaU  file  a  request 
with  tlie  mari.e<  admmis.traIor  for 
cooperutiw  reaerve  supply  unit  status  at 
least  15  days  prior  tu  the  firs^  day  of  the 
month  io  which  such  .status  is  desired  to 
be  effective.  Ocoe  qualified  ai»  a 
cooperetiie reserve  supply  unit 
pursuant  to  ihis  paragraph,  such  status 
shall  cmiUoue  <u  he  effective  unless  the 
cooperative  reqnests  termination  prior 
Lo  the  first  d^y  sf  the  month  that  change 
of  status  is  roqueiyled.  ar  the  cooperative 
fails  to  Joeel  all  of  the  conditions  of  this 
section; 

(b)  The  ctx^rative  reserve  supply 
unit  suppbes  IIimU  milk  products  to  pool 
dLatribuiing  plants  located  wathiii  125 
miles  of  a  mainly  of  the  cooperative's 
member  producers  in  compliance  with 
any  announcement  by  the  market 
administTalor  regnesting  a  mirttmum 
levd  of  Aipnsenls  as  furJher  provided 
below; 

(1)  Hie  market  fldministrslor  may 
require  rucb  supplies  of  bulk  fluid  mitk 
from  cooperative  reserve  supply  units 
whenever  the  market  administrator 
firtds  fttal  mtftt  ewpphes  for  CWss  1  ese  at 
prroJ  dn^trfbnliog  plants  are  needed  for 
plants  defined  m  %  11247(81  Before 
maJcmv  snc+i  s  finriin^.  the  mtrrkel 
adrntoiatraiTW  shall  mvf^stigsilelhe  need 
for  atitii  ahrpiwrnt*  eilher  on  the  market 
adnumetrator'fl  own  uiTtiative  or  ut  Ihe 
request  of  interested  persons  if  Are 
niHikel  adminivtralur's  invesTj^ation 
shows  that  sucti  fchipn^enls  mighl  be 
appropnaif'.  (be  m^irket  admmistralor 
shall  weue  a  nutioe  stututf;  that  a 
shipping  onnonrusrraenl  as  being 
conaid«r(^  aod  inviting  data,  views  and 
arguow-nis  with  respect  to  the  proposed 
shippmg  aniumncement. 

(2}  Ftuiure  of  a  cooperative  reserve 
supply  unit  to  comply  with  any 
anuDUQCfMJ  fihippmg  reqmrements. 
mciudiai  making  any  s^DificAUt  cbmige 
ID  the  unit  s  marketing  operation  ihat  the 
market  administrator  determines  has  the 
impact  of  evading  or  forcing  sach  «n 
annoancemenl.  shall  result  in  immediate 
lass  of  cooperauve  reserve  supply  unit 
stalus  until  such  tmie  as  the  unit  has 
been  a  handler  pursuant  to  %  1124.9  fb) 
and  (cj  for  at  least  12  consecutive 
niontha. 

§1124.12    Producer. 

(aj  Tixjcepi  as  provided  in  paragraph 

rb)  of  this  section,  "producer"  means 
any  person  who  produces  milk  approved 
b^*  a  duly  constituted  regulatorj'  agency 
for  disposiaion  as  Grade  A  milk  and 
whose  milk  is 

(1)  Received  at  a  pool  plant  directly 
from  such  person; 

(2]  Received  by  a  handler  described  in 
5  1124.8ilc];  or 


(3)  Diverted  in  accordance  with 
5  1124.13: 
(b)  "Producer"  shall  not  include: 

(1)  A  producer -handler  as  defined  in 
aay  order  (including  this  part)  issued 
pursuant  to  the  Act 

(2)  .Any  person  with  respect  to  milk 
produced  by  such  person  that  is  diverted 
to  a  pool  plant  from  an  other  order  plant 
if  the  other  order  designates  such  person 
a6  a  produoer  under  that  order  and  such 
milk  is  allocated  to  Class  11  or  Dass  111 
utilization  pursuant  to  %  n24.44{a)(9](iii] 
and  the  corresponding  step  oT 

J  1124.44(b); 

[33  Arty  persnn  with  respect  to  milk 
produced  by  euch  person  that  is 
reported  as  dh-erted  to  an  oOier  order 
ptanl  if  any  portion  of  sutii  person's 
mffk  so  moved  is  assigned  to  C^ass  1 
under  the  pnn'iaions  of  such  order 

14}  Any  person  who  diiring  the  month 
has  disposed  of  as  route  disposition  or 
to  consumers  at  the  farm  an  average  of 
more  than  llfi  puunde  daily  of  fluid  milk 
or  fluid  cream  products;  and 

{5J  Any  person  (known  as  a  dairy 
farmer  for  other  raarkcUj  whose  mDk 
was  received  at  a  nonpooS  plant  or  a 
commercial  food  processing 
establishment  durii^  tbe  month  aa  other 
than  producer  mHk  under  this  or  any 
other  Federal  milk  order. 

$1124.13    PFOAucar  milk. 

"Producer  milk'  means  the  skim  millt 
and  butterfal  in  jnilk  of  a  producer  thai 
is: 

(aj  Received  or  diverted  by  a  handler 
defined  in  5  1124,^Ia]  under  one  of  the 
following  conditions: 

(1)  ReceivetS  at  siic+,  handler's  poo) 
plant  directly  from  the  farm  of  such 
prnckicer 

(2)  Received  al  such  handler's  plant 
from  a  handler  defined  m  S  1124.9(c)  for 
all  purposeK  other  than  those  specified 
m  paragraph  U'M2)(i1  of  this  section;  and 

(31  Diverted  lor  the  account  of  the 
operator  of  the  pool  planl.  subject  to  the 
conditions  set  forth  in  paragraph  (c)  of 
this  section. 

fbj  Received  or  diverted  by  a 
cnoperatitre  defined  in  S  1124.9[bJ  or  (c) 
under  one  of  the  following  cx)nditiLms: 

(IJ  Milk  diverted  for  the  account  of  the 
coopeialive  abSocLalion.  £xcept  for  milk 
moved  by  a  cuoperative  reserve  supply 
unit  defined  in  S  3124,11,  such  diversions 
shall  be  subjet-l  to  the  conditiorsB  set 
forth  in  paragraph  (c)  of  this  section; 

(2)  Milk  for  which  the  cooperative 
association  iS  a  handler  pursuant  1o 
$  \l2AS\c]  10  fee  followmg  extent: 

[ilForpiiTposes  of  reporting  pursuant 
to  55  1124.30(c]  and  llZ4.31(a]  and 
making  payments  to  producers  puranant 
lo  5  1124.73(a);  and 


til]  For  all  purposes,  with  respect  to 
any  such  milk  which  is  not  delivered  to 
the  pool  plan!  of  another  handler 

tcj  The  following  conditions  shall 
apply  to  diverted  producer  milk; 

(2)  A  cooperative  association  or  its 
agent  may  divert  for  its  account  the  milk 
of  any  producer.  The  total  quantity  of 
milk  diverted  may  not  exceed  80  percent 
during  the  months  of  September  through 
April  of  the  producer  milk  which  the 
afisociation  or  its  agent  causes  to  be 
delivered  to  pool  distributing  plants  or 
diverted  lo  nonpool  plants.  No 
percentage  limit  shall  apply  during  the 
mounts  of  May  4uxn^  A  ugust .  The 
percentage  Timilt  on  diversions  specified 
in  this  paragraph  shall  not  apply  to  a 
cooperative  reserve  supply  unit  defined 
m  §1124.11: 

|2)  A  handler  other  than  a  cooperative 
associiftioD  ftet  operates  a  poo)  plant 
may  divert  mflk  for  tts  aoooofli  to  ofher 
plants  or  ptnTmanl  lc  {  1124.4Q(blt31.  The 
total  qua-otity  of  Toilk  60  drvwied  may 
not  exceed  SO  perf^ni  dunnK  Ae  months 
of  Septwnbei  through  Aprfi  of  the  miTk 
received  et  such  haTi<llert  pool  plant  or 
diverted  by  such  handler  from  any 
producer  «Aier  ^an  a  member  of  a 
cooperative  aesmnatiac  wtrirti  w^ncV. 
markets  milk  wnder  parsigraph  \^){t\  of 
this  section  mid  for  w^ich  t^e  operator 
of  such  plant  is  Ihe  h-^ndicr  during  the 
month.  No  peroent^e  limit  sbaii  apply 
during  the  moa^s  of  May  through 
AMgust; 

13J  MiJk  diverted  in  cxceas  of  Ihe 
limiti  fipeci&ed  shall  nut  be  considered 
producer  milk,  except  for  milk  diverted 
by  a  cooperative  reser\'e  supply  unit. 
The  diverbngharidJer  stall  specify  the 
produc€iCfi  whose  milk  is  ineligible  as 
producer  milk.  IT  a  handler  fails  to 
designate  such  producers,  producer  milk 
status  shall  be  lorfeiled  WTth  iKspecI  lo 
A\  miik  diverted  by  the  handler  dunisg 
the  month; 

(4j  Two  or  jaore  cooperative 
associations  may  have  their  allowablt 
diversions  computed  on  the  basi*  of 
their  combined  delK'enes  oT  prodaoer 
milk  which  the  associations  caiise  to  be 
delivered  to  pool  plants  or  diverted 
during  the  month  J  each  associaUon  hafc 
filed  a  request  in  wntuig  with  the 
market  adnumstralor  on  or  before  the 
first  day  of  the  month  the  agreement  isj 
10  be  effective.  This  request  «haU 
specif>'  the  baare  for  assignrng 
overdiverted  miik  !o  the  producer 
deliveries  of  each  cooperative  according 
to  a  method  approved  by  the  market 
adminifiUalor: 

(5)  Diverted  milk  shall  be  pnced  at  the 
location  of  the  plant  or  commercial  food 
processing  eelabhshinent  to  which 
diverted;  and 
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(d)  In  the  case  of  any  bulk  tank  load 
of  milk  originating  at  farms  and 
subsequently  divided  annong  plants,  the 
proportion  of  the  load  received  at  each 
plant  shall  be  prorated  among  the 
individual  producers  involved  on  the 
basis  of  their  respective  percentage  of 
the  total  load. 

§  1 124.14    Oth«r  source  milk. 

"Other  source  milk"  means  all  skim 
milk  and  butterfat  contained  in  or 
represented  by: 

{ai  Receipts  of  fluid  milk  products  and 
bulk  products  specified  m  {  1124.40(b)(]l 
from  any  source  other  than  producers, 
handlers  descnbed  in  5  1124  9(c).  or  pool 
plants; 

(b)  Receipts  in  packaged  form  from 
other  plants  of  products  specified  in 

§  n24,40|b)(l); 

(c)  Products  (other  thdn  fluid  milk 
products,  products  specified  in 

§  n24.40(b)(l}.  and  products  produced 
a!  the  plant  dunng  the  same  month) 
from  any  source  which  are  reprocessed, 
converted  into,  or  combined  with 
another  product  in  the  plant  during  the 
month;  and 

(d)  Receipts  of  any  milk  product  (other 
than  a  fluid  milk  product  or  a  product 
specified  in  $  1124.40(b)(1))  for  which 
the  handler  fails  to  establish  a 
disposition. 

§1124.15    Fluid  milk  product 

(a)  Elxcept  as  provided  in  paragraph 
(b)  of  this  section,  "fluid  milk  product" 
means  any  of  the  following  products  in 
fluid  or  frozen  form:  milk,  skim  milk. 
lowfat  milk,  milk  drinks,  buttermilk, 
mixtures  of  cream  and  milk  or  skim  miik 
containmg  less  than  15  percent  butterfat 
(including  those  which  are  sterilized  or 
aseptically  packaged),  filled  milk,  and 
milkshake  and  ice  milk  mixes  containing 
less  than  20  percent  total  solids, 
includmn?  any  such  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  concentrated  (if  in  a 
consumer-type  package),  or 
reconstituted. 

(b)  The  term  "fluid  milk  product*  shall 
not  include: 

(1)  Evaporated  or  condensed  milk 
(plain  or  sweetened),  evaporated  or 
condensed  skim  milk  (plain  or 
sweetened),  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  and  milk  or  milk  products  (including 
filled  milk)  that  are  sterilized  and 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers,  any  product  that 
contains  by  weight  less  than  6.S  percent 
nonfat  milk  solids,  and  whey:  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 


of  an  unmodified  product  of  the  same 
nature  and  butterfat  content 

S  1124.16    RuM  CTMm  product. 

"Muid  cream  product"  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  sour  cream,  or  a  mixture 
(including  a  cultured  mixture)  of  cream 
and  milk  or  skim  milk  containing  15 
percent  or  more  butterfat,  with  or 
without  the  addition  of  other 
ingredients. 

$1124.17    FUlcdmillt. 

"Filled  milk"  means  any  combination 
of  nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultured,  reconstituted 
or  modified  by  the  addition  of  nonfat 
milk  solids),  with  or  without  milkfat,  so 
that  the  product  (including  stabilizers, 
emulsifiers.  or  flavoring]  resembles  milk 
or  any  other  fluid  milk  product;  and 
contains  less  than  8  percent  nonmilk  fal 
(or  oil). 

$1124.18    Cooportttvc  ascociatton. 

"Cooperative  association"  means  any 
cooperative  marketing  association  of 
producers,  which  the  Secretary 
determines,  after  application  by  the 
cooperative  association: 

(a)  To  be  qualified  under  the 
provisions  of  the  Act  of  Congress  of 
February  18.  1922.  known  as  the 
"Capper- Volstead  Act",  and  any 
amendments  thereto: 

(b)  To  have  full  authority  in  the  sale  of 
milk  of  Us  members  and  to  be  engaged 
m  making  collective  sales  of  or 
marketing  milk  for  its  members:  and 

(c)  To  have  its  entire  activities  under 
the  control  of  its  members. 

$1124.19    Product  prtCM. 

The  following  product  prices  shall  be 
used  in  calculating  the  basic  Class  II 
formula  price  pursuant  to  $  1124  51a: 

(a)  Butter pnce.  "Butter  pnce"  means 
the  simple  average,  for  the  first  15  days 
of  the  month,  of  the  daily  prices  per 
pound  of  Grade  A  (92-8corel  butter.  The 
pnces  used  shall  be  those  of  the  Chicago 
Mercantile  Exchange  as  reporied  and 
published  weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reporied  each  week  as  the  daily 
pnce  for  that  day  and  for  each  following 
work-day  until  the  next  price  is 
reported.  A  work -day  is  each  Monday 
through  Friday,  except  national 
holidays.  For  any  week  that  the 
Elxchange  does  not  meet  lo  estabhsh  a 
price,  the  pnce  for  the  following  week 
shall  be  the  last  price  that  was 
established. 

(b)  Cheddar  cheese  pnce.  "Cheddar 
cheese  price"  means  the  simple  average. 


for  the  first  15  days  of  the  month,  of  the 
daily  prices  per  pound  of  cheddar 
cheese  In  40-pound  blocks.  The  prices 
used  shall  be  those  of  the  National 
Cheese  Exchange  (Green  Day.  WI).  as 
reported  and  published  weekly  by  the 
Dairy  Division,  Agricultural  Marketing 
Service,  The  average  shall  be  computed 
by  the  Director  of  the  Dairj'  Division, 
using  the  price  reported  each  week  as 
the  daily  price  for  that  day  and  for  each 
following  work-day  until  the  next  price 
is  reported.  A  work-day  is  each  Monday 
through  Friday,  except  national 
holidays.  For  any  week  that  the 
Exchange  does  not  meet  to  establish  a 
price,  the  price  for  the  following  week 
shall  be  the  last  price  that  was 
established. 

(c)  Nonfat  dry  milk  price.  "Nonfat  dry 
milk  price"  means  the  simple  average, 
for  the  first  15  days  of  the  month,  of  the 
daily  prices  per  pound  of  nonfat  dry 
milk,  which  average  shall  be  computed 
by  the  Director  of  the  Dairy  Division  as 
follows: 

(1)  The  prices  used  shall  be  the  prices 
(using  the  midpoint  of  any  price  range  as 
one  price)  of  high  heat,  low  heat  and 
Grade  A  nonfat  dry  milk,  respectively, 
for  the  Central  States  production  area, 
as  reported  and  published  weekly  by  the 
Dairy  Division.  Agricultural  Marketing 
Service. 

(2)  For  each  week,  determine  the 
simple  average  of  the  pnces  reported  for 
the  three  types  of  nonfat  dry  milk.  Such 
average  shall  be  the  daily  pnce  for  the 
day  that  such  pnces  are  reported  and  for 
each  preceding  work-day  until  the  day 
such  prices  were  previously  reporied,  .A 
work -day  Is  each  Monday  through 
Fnday  except  national  holidays 

(3)  Add  the  pnces  determined  in 
paragraph  (c)(2)  of  this  section  for  the 
first  15  days  of  the  month  and  divide  by 
the  number  of  days  for  which  there  is  a 
daily  pnce. 

(d)  Edible  whey  pnce.  "Edible  whey 
pnce"  means  the  simple  average,  for  the 
first  15  days  of  the  month,  of  the  daily 
pnces  per  pound  of  edible  whey  powder 
(nonhygroscopic).  The  prices  used  shall 
be  the  prices  [using  the  midpoint  of  any 
price  range  as  one  price)  of  edible  whey 
powder  for  the  Central  Slates 
production  area,  as  reported  and 
published  weekly  by  the  Dairy  Division. 
Agricultural  Marketing  Ser\'ice.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  usmg  the 
price  reported  each  week  as  the  dally 
price  for  thai  day  and  for  each  preceding 
work-day  until  the  day  such  pnce  was 
previouily  reported.  A  work-day  is  each 
Monday  through  Friday,  except  national 
holidays. 
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Handler  Reports 

$1124.30    Report*  01  receipts  ami 
utilization. 
On  or  beiore  tke  9th  day  of  e^ch 

month  each  handler  shall  report  lo  the 
market  administrator,  in  the  detail  and 
on  forms  iwescribed  by  the  markel 
administrator,  the  following  tnlormation 
for  tke  preceding  month: 

(a)  Eacli  handler  operating  ■  pool 
plantisj  shall  report  separBtely  for  each 
pool  plant: 

(2)  The  quantmesof  «kim  milk  and 
bullerfttt  contamed  io: 

(i)  Miik  received  directly  from 
producers,  showing  separately  any  milk 
of  own-farm  production; 

[ii]  Milk  received  from  a  cooperative 
association  pursuant  lo  S  1124.91gJ: 

(lii)  Fluid  milk  products  and  bulk  fluid 
cream  products  received  fram  otiier  pool 
plants  showing  filled  nulk  separately; 

(ivj  Other  source  milk  showing  filled 
milk  separately:  and 

(v)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  malk  products 
and  products  specified  in  S  1134,40(b)(ll. 
(2)  The  utilization  of  all  skim  milk  and 
butterfat  required  to  be  reported. 
Including  separate  statements  of 
quantities  in  route  disposition  inside 
and  oul.side  the  marketing  area. 

(bl  Each  producer-handler  shail 
report: 

i_\)  The  quantities  of  akim  milk  and 
butterfat  contained  in; 
(i)  Milk  of  own-farm  production; 
(ii)  Receipts  of  fluid  milk  products  and 
fiuid  cream  products  from  pool  plants, 
showing  separately  receipts  in  packaged 
form  and  m  bulk;  and 

fiii)  Other  source  milk,  showing 
separately  any  receipts  from  another 
dairy  farmer, 

12]  As  specified  in  paragraph  (a)tZ)  of 
this  section- 

(c)  Each  cooperative  association  shall 
report  with  respect  to  milk  for  which  it 
is  the  handler  pursuant  to  either  f  1124.9 
(b)or(cl: 

(l)The  quantities  of  skim  milk  and 
butterfat  received  from  producers; 

(2)  The  utilization  of  skim  milk  and 
butterfat  for  which  it  is  the  handler 
puptuant  to  §  llZ4.9lb);  and 

(3)  The  quantities  of  skim  milk  and 
butterfat  delivered  to  each  pool  plant 
pursuant  to  5  1124.9(c). 

(d)  Each  handler  who  operates  a 
pdrtially  regulated  distributing  plant 
shall  report  as  specified  in  paragraph  (a) 
(1)  and  (2)  of  this  section  except  that 
receipts  from  dairy  farmers  in  Grade  A 
milk  shaH  be  reported  in  lieu  of  those  in 
producer  milk.  Such  report  shall  include 
separate  statements,  respectively. 
showing  the  respective  amounts  of  skim 
milk  and  butterfat  disponed  of  as  route 


disposition  in  the  marketuig  area  sb 
Class  1  aulk  and  the  quaittity  of 
reconstituted  akim  milk  in  fluid  milk 
products  disposed  of  as  route 
disposition  in  the  marketing  area. 

(e)  Each  handler  who  operates  an 
ortier  order  plant  with  route  disposition 
of  fiuid  milk  products  in  the  marketing 
area  shall  report  the  quantities  of  skim 
milk  and  butterfat  in  such  disposition. 

[f)  Each  handler  who  operates  an 
exempt  plant  or  an  unregulated  supply 
plant  shall  report  as  specified  in 
paragraph  (a)  (ll  and  (2)  of  this  section 
except  that  r*?ceipts  from  dairy  farmers 
in  Grade  A  milk  shall  be  reported  in  lieu 
of  those  in  producer  milk. 

41124^1    PayroO  report*. 

On  or  before  the  22:nd  day  of  each 
month  handlers  shall  report  to  the 
market  administrator  as  follows: 

(a)  Each  handier  with  respect  to  each 
of  its  pool  plants  and  each  cooperative 
association  which  is  a  handler  pursuant 
to  S  1124.9  (b)  or  (c|  shall  submit  its 
producer  pa>Tol!  for  deliveries  (other 
than  owm-farm  production)  in  the 
preceding  month  which  shall  show: 

(1 1  The  total  pounds  of  milk  received 
from  each  producer,  the  pounds  of 
butterfat  contained  in  such  milk,  and  the 
number  of  days  on  which  milk  was 
delivered  by  such  producer  in  such 
month; 

(2)  The  amount  of  payment  to  each 
producer  and  cooperative  aesociation: 
and 

(3)  The  nature  and  amount  of  any 
deductions  or  charges  involved  in  such 
payments;  and 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  wishes 
computations  pursuant  to  §  1124. 76(8)  to 
be  considered  in  the  computation  of  its 
obligation  pursuant  to  S  1124.76  shall 
submit  its  payroll  for  deliveries  of  Grade 
A  milk  by  dairy  farmers  which  shall 
show: 

(11  The  total  pounds  of  milk  and  the 
butterfat  content  thereof  received  from 
each  dairy  farmer. 

(2)  The  amount  of  payment  to  each 
dairy  farmer  [m  to  a  cooperative 
association  on  behalf  of  such  dairy 
farmer);  and 

(3)  The  nature  and  amount  of  any 
deductions  or  charges  involved  in  such 
payments, 

S  1124.32    OVmr  reports. 

At  such  time  and  in  such  manner  as 
the  market  administrator  may  prescribe, 
each  handler  shall  report  to  the  markel 

administrator  such  information  in 
addition  to  that  required  under 
55  1124.30  and  1124.31  as  may  be 
requested  by  the  market  administrator 
with  respect  to  milk  and  milk  products 


^including  filled  milk)  handled  by  the 

handler 

Classification  of  Milk 

§  1  T14.40    Ctaawe  of  irtiHxaffoa. 

Except  as  provided  m  5  1124.42  all 
skim  miHt  and  butterfat  required  lo  be 
reported  by  a  handler  pursuant  to 
5  1124.30  shall  be  classified  as  follows. 

(a)  Class  I  milk.  Class  i  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  m  the  fomi  of  a  fiuid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  lb)  and  (c)  of 
this  section; 

(2)  In  packaged  inventory  of  fluid  milk 
products  at  the  end  of  die  month;  and 

(3)  Not  speafically  accounted  for  as 
Class  11  or  Class  111  milk. 

(b)  Class  U  milk.  Class  I!  milk  shall  be 
all  skim  milk  and  butterfat 

(1)  Disposed  of  in  the  form  of  a  fiuid 
cream  product,  eggr,og,  yogurt,  and  any 
product  containing  6  percent  or  more 
non-milk  fat  (or  oil)  that  resemhies  a 
Euid  cream  product,  eggnoe-  or  yogurt, 
except  as  otherwise  provided  in 
paragraph  jc!  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  |bKl)  of  this  section; 

(3)  In  all  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  any  commercial  food 
processing  establishment,  eubfect  lo  the 
conditions  of  §  1124  42(el,  at  which  food 
products  (other  than  milk  products  and 
filled  milk)  are  processed  and  from 
which  there  i*  no  dispntsition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages:  and 

(4)  Used  to  produce; 

(i)  Cottage  cheese,  lowfat  collage 
cheese,  and  dry  curd  cottage  cheese; 

(lil  Milkshake  and  ice  tnilk  mixes  |or 
bases)  containing  20  percent  or  more 
total  solids,  frozen  desserts,  and  frozen 
dessert  mixes: 

(liil  Any  concentrated  milk  product  in 
bulk  fluid  form  other  than  that  sppofied 
in  paragraph  (c)(l)(iv)  of  this  sectioa, 

{iv}  Plastic  cream,  frozen  cream  and 
atUiydrous  milkfat. 

(v)  Custards,  puddings,  and  pancake 
mixes; 

(vi)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers:  and 

(vii)  Any  milk  or  milk  products 
sterilized  and  packaged  m  hermetically 
sealed  metal  as  glass  containcrs- 

(c)  Ches  Ul  milk.  Class  HI  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 


36312 Federal  Register  /  Vol.  53.  No.  181  /  Monday.  September  19.  1988  /  Proposed  Rules 


(i)  Cheese  (other  than  cottage  cheese, 
lowfat  cottage  cheese,  and  dry  curd 
cottage  cheese); 

(ii)  Butter 

(iii)  Any  milk  product  in  dry  form; 

(ivl  Any  concentrated  milk  product  in 
bulk  fluid  form  that  Is  used  to  produce  a 
Class  III  product; 

(v)  Evaporated  or  condensed  milk 
ipldin  or  sweetened]  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer- tj-pe  package;  and 

[vi]  Any  product  not  otherwise 
specified  in  this  section; 

(2)  In  inventory  at  the  end  of  the 
month  of  flujd  milk  products  in  bulk 
furm  and  products  specified  in 
paragraph  (b)(ll  of  this  section  in  bulk 
form: 

[3}  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  thai  are  disposed  of  by  a  handler 
for  animal  feed; 

(4)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  dumped  by  a  handler  if 
the  market  administralor  is  notified  of 
such  dumping  in  advance  and  is  given 
the  opportunity  to  verify  such 
disposition; 

(5)  In  skim  milk  in  any  modified  fluid 
milk  product  that  is  in  excess  of  the 
quantity  of  skim  milk  m  such  product 
that  was  included  wiihin  the  fluid  milk 
product  definition  pursuant  lo  3  1124.13; 
and 

(6)  In  shrinkage  assigned  pursuant  to 
5  1125.41(a)  to  the  receipts  specified  in 
5  1124.41(a)(2)  and  in  shrinkage 
specified  in  5  1124.41  (b)  and  (c). 

;  1124.41    Shiinl(ag«. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  $  1124.30.  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat. 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat. 

(1)  In  the  receipts  specified  m 
paragraph  (h)  (i)  through  18}  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraph  (b)  (1)  through  (B)  of  this 
section  which  was  received  in  the  form 
of  a  bulk  fluid  milk  product  or  a  bulk 
fluid  cream  product. 

(b)  The  shrinkage  of  skim  milk  and 
butterfat.  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 


(1)  Two  percent  of  the  skim  milk  and 
butterfat.  respectively,  m  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant  or  pursuant  lo 
i  1124.40(bl{3)  and  milk  received  from  a 
handler  described  in  S  1124.9(c)); 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  milk 
received  from  a  handler  described  in 

§  1124  9(c(  and  in  milk  diverted  to  such 
plant  by  the  operator  of  another  pool 
plant,  except  that  if  the  operator  of  the 
plant  to  which  the  milk  Is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage 
under  this  paragraph  shall  be  2  percent: 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  by  the  plant  operator  to 
another  plant  or  pursuant  to 

S  1124.40(b)(3}.  except  that  if  the 
operator  of  the  plant  or  establishment  to 
which  the  milk  is  delivered  purchases 
Huch  milk  on  the  basis  of  weights 
determined  from  its  measurement  at  the 
farm  and  butterfat  tests  determined  from 
farm  bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  shall  be 
zero; 

(4)  Plus  1,5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants: 

(5)  Plus  15  percent  of  the  skim  milk 
and  butterfat.  respectively,  m  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  U  or  Class  III 
classification  is  requested  by  the 
operator  of  both  plants: 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  bulk  fluid 
milk  products  received  from  unregulated 
supply  plants,  excluding  the  quantity  for 
which  Class  II  or  Class  III  classification 
is  requested  by  the  handler  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraph  (b)  (1).  (2).  (4).  (5).  and  (6)  of 
this  section. 

(c)  The  quantity  of  skim  milk  and 
butterfat.  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  $  1124.9  (b)  or  (c),  but  not  in 
excess  of  05  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  such  milk. 
If  the  operator  of  a  plant  or  a 
commercial  food  processing 
establishment  pursuant  to 
5  1124  40(b)(3)  to  which  the  milk  is 
delivered  purchases  such  milk  on  the 


bdsis  of  weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage 
under  this  paragraph  for  the  cooperative 
association  shall  be  zero, 

5  1 124.42    Oautftcatlon  of  transttre  and 
<Mv«r«ion«. 

(a)  Transfers  and  diversions  to  poo/ 
plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  another 
pool  plant  shall  be  classified  as  Class  1 
milk  unless  the  operators  of  both  plants 
request  the  same  classification  in 
another  class.  The  classification  of  such 
transfers  and  diversions  shall  be  subject 
to  the  following  conditions; 

(1)  The  skim  milk  or  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat.  respectively,  remaining  in 
such  class  at  the  receiving  handler's 
plant  after  the  compulation  pursuant  to 
S  1124.44(a)(l3)  and  the  corresponding 
step  of  S  1124.44(b): 

(2)  If  the  transferor-plant  or  divertor- 
plant  received  during  the  month  other 
source  milk  to  be  allocated  pursuant  to 
9  n24.44(a)(a)  or  the  corresponding  step 
of  S  1124.44(b).  the  skim  milk  or 
butterfat  so  transferred  shall  be 
classified  so  as  to  allocate  the  least 
possible  Class  I  utilization  to  such  other 
source  milk;  and 

(3)  If  the  transferor-handler  or 
divertor-handler  received  during  the 
month  other  source  milk  lo  be  allocated 
pursuant  to  {  1124.44(a)  (12)  or  (13)  or 
the  corresponding  steps  of  S  1124.44(b), 
the  skim  milk  or  butterfat  so  transferred 
or  diverted  up  lo  the  total  of  the  skim 
milk  and  butterfat.  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Class  1  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  trunsferee-plant  or  divertee-plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the 
following  manner.  Such  classification 
shall  apply  only  to  the  skim  milk  or 
butterfat  that  is  in  excess  of  any  receipts 
at  the  pool  plant  from  the  other  order 
plant  of  skim  milk  and  butterfat. 
respectively,  in  fluid  milk  products  and 
bulk  fluid  cream  products,  respectively. 
that  are  in  the  same  category  as 
described  in  paragraph  (b)(l),(2),  or  (3) 
of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 


Federal  Register  /  Vol.  53.  No.  181  /  Monday.  September  19.  1988  /  Proposed  Rules 


36313 


the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order. 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  lo 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or 
diversions  in  bulk  form  shall  be 
classified  as  Class  U  or  Class  III  milk  to 
the  extent  of  such  utilization  available 
for  such  classification  pursuant  to  the 
allocation  provisions  of  the  other  order. 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or 
diversions  were  allocated  under  the 
other  order  is  not  available  to  the 
market  administralor  for  the  purpose  of 
establishing  classification  under  this 
paragraph,  classification  shall  be  as 
Class  1.  subject  to  adjustments  when 
such  information  is  available: 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  III  milk:  and 

(0)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  lo  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
$  1124.40. 

(c)  Transfers  and  diversions  to 
producer-handlers.  Skim  mtlk  or 
butterfat  transferred  or  diverted  in  the 
following  forms  from  a  pool  plant  to  a 
producer-handler  under  this  or  any  other 
Federal  order  shall  be  classified: 

(1)  As  Class  1  milk  if  transferred  or 
diverted  in  the  form  of  a  fiuid  milk 
product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  transferee's  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  III,  shall  be 
assiKned  to  the  extent  possible  to  the 
transferee's  receipts  of  skim  milk  and 
butterfat.  respectively,  in  bulk  fluid 
cream  products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nunpool plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  Is  not  another  order  plant  or  a 


producer-handler  plant  shall  be 
classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product:  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  In 
paragraph  (d)(2)(t)(A)  and  (B)  of  this 
section  are  met.  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant's  utilization  lo  its  receipts  as  set 
forth  in  paragraph  (d)(2)  (il)  through 
(viii)  of  this  section: 

(A)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  its 
report  of  receipts  and  utilization  filed 
pursuant  lo  S  1124.30  for  the  month 
within  which  such  transaction  occurred: 
and 

(B)  The  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator. 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpool 
plant  lo  plants  fully  regulated 
thereunder  shall  be  assigned  lo  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants; 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
from  other  order  plants: 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants:  and 

(D)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants: 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fiuid  milk  products  from  the 
nonpool  plant  shall  be  assigned  to  the 
extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fiuid  milk  products  at  such 
nonpool  plant  from  pool  plants  and 
olher  order  plants; 

(iv)  Transfers  of  bulk  fiuid  milk 
products  from  ihe  nonpool  plant  lo  a 
plant  fully  regulated  under  any  Federal 
milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  products  from  such 
plant  and  are  allocated  to  Class  I  at  the 
transferee-plant,  shall  be  assigned  to  the 


extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
pool  plants:  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fiuid  milk 
products  at  such  nonpool  plant  from 
other  order  plants: 

(v)  Any  remaining  unassigned  Class  1 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(A)  To  such  nonpool  plant's  receipts 
from  dairy  farmers  who  the  market 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

(B)  To  such  nonpool  plant's  receipts  of 
Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant: 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned  pro 
rata  among  such  plants,  to  the  extent 
possible,  first  to  any  remaining  Class  I 
utilization,  then  lo  Class  III  utilization. 
and  then  to  Class  II  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  lo 
the  extent  possible,  first  lo  any 
remaining  Class  III  ulilization.  then  to 
any  remaining  Class  II  utilization,  and 
then  lo  Class  I  utilization  at  such 
nonpool  plant;  and 

(viii)  In  determining  the  nonpool 
plant's  utilization  for  purposes  of  this 
paragraph,  any  fluid  milk  products  and 
bulk  fluid  cream  products  transferred 
from  such  nonpool  plant  to  a  plant  not 
fully  regulated  under  any  Federal  milk 
order  shall  be  classified  on  the  basis  of 
the  second  plant's  utilization  using  the 
same  assignment  priorities  at  the  second 
plant  that  are  set  forth  in  this  paragraph. 

(e)  Transfers  and  diversions  to  a 
commercial  food  processing 
establishment.  Skim  milk  and  butterfat 
transferred  or  diverted  to  a  commercial 
food  processing  establishment  shall  be 
classified: 

(1)  Subject  to  the  provisions  of 
5  1124.13(c)  and,  except  as  provided  in 
paragraph  (e)(2)  of  this  section,  as  Class 
II  milk:  or 

1 2)  Transfers  or  diversions  shall  be 
classified  as  Class  I  milk  unless  the 
market  administrator  is  permitted  to 
audit  the  records  of  the  commercial  food 
processing  establishment  for  the 
purpose  of  verification. 
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;  1 124.43    General  classrticatlon  rutes. 

In  detTTninmK  ihe  cldssification  of 
producer  r^ik  pursuant  lo  I  1124.44.  the 
fnJIowiag  rules  shall  apply 

(a)  Each  month  the  market 
ddministrainr  shall  correct  for 
mdthematjcdl  and  other  obvious  errors 
all  reports  fiied  pursuant  to  §  1124.30 
and  shall  compute  separately  for  each 
pool  plant  and  for  each  cooppralive 
association  with  reftpect  to  milk  for 
which  it  is  the  handler  pursuant  to 
§  1124.9  f  b]  or  (r)  the  pounds  of  skim 
milk  and  butlerfat.  respectively,  in  each 
class  in  accordance  wilh  55  1124.40. 
1124.41.  and  1124.42: 

|b)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 
removed  before  the  product  is  utilized  or 
disposed  of  by  a  handler.  Ihe  pounds  of 
skim  niilk  m  such  product  that  are  to  be 
I  on8tdere<l  under  this  pert  as  used  or 
liisposed  of  by  the  handler  shall  be  an 
amount  equivalent  lo  the  nonfyt  milk 
solids  contained  in  such  product  plus  all 
of  the  water  onfiinally  associated  with 
such  sobds; 

(c)  The  das8i5catton  of  producer  milk 
for  which  a  cooperative  association  is 
ihe  handier  pursuant  to  §  1124.9  (b)  or 
i>:)  shall  be  determined  separately  from 
Ihe  operations  of  any  pool  plant 
operated  by  such  cooperative 
association:  and 

(d)  For  classificatioD  purposes. 
pursuant  to  ($1124.40  tbroush  112445. 
htjtterfat  m  skim  milk,  either  disposed  of 
"o  others  or  used  m  the  manufacture  of 
milk  products  shall  be  accounted  for  at  a 
hutterfat  content  of  0.Q60  percent  unless 
the  handier  has  adequate  records  of  the 
actual  butterfat  content  of  such  skim 
milk. 

$  1 1 24.44    Ctssamcatfon  of  producer  mUk. 

For  each  month  the  market 
administrator  shall  determine  the 
classificatton  of  producer  milk  of  each 
handler  described  in  I  U24.9(a)  for  each 
of  the  handler's  pool  plants  separately 
and  of  each  handler  described  in 
S  1124.9  (b]  and  (c]  by  allocating  the 
handler's  receipts  of  skim  milk  and 
butterfat  to  its  utilization  as  followa: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  HI  the  pounds  of  akim 
milk  in  shrinkage  specified  in 
§  1124-41(h|: 

I2J  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  m  receipts  of  packaged  fluid  mUk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fuUy  regulated  under 
any  federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  u.sed  as 


an  offset  for  any  other  payment 
obligation  under  any  order 

(3)  Subtract  from  the  pounds  of  skim 
mdk  remaiDtng  m  each  cJaaa  Iht^  pounds 
of  skim  milk  m  fluid  mitk  products 
received  in  packaged  form  from  an  other 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (al(ti)(vt)  of  this 
section,  as  follows. 

(i|  From  Class  Ui  milk,  the  leaser  of 
the  pounds  remaining  or  2  percent  of 
suth  receipts;  and 

(ti)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  remaining 
pounds  of  skim  milk  m  Class  I  the 
pounds  of  skim  milk  in  packaged  fluid 
milk  products  in  inventory  al  the 
l>egmning  of  Ihe  month.  This  paragraph 
shall  apply  only  if  the  pool  plant  was 
subject  to  the  provisions  of  this 
paragraph  or  comparable  provisions  of 
another  Federal  milk  ordf^r  in  the 
immediately  preceding  month; 

(5)  Subtract  from  the  pounds  of  skim 
milk  m  Class  11  the  pounds  of  skim  milk 
m  products  specified  in  {  1124.40(h)(l| 
thai  were  received  in  packaged  form 
from  other  plants,  but  no!  m  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  ii: 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  Ihe 
pounds  of  skim  mi!k  m  products 
specified  in  5  1124  40(bl(l)  that  were  in 
inventory  at  the  beginning  of  the  month 
m  packaged  form,  but  not  m  excess  of 
the  pounds  of  skim  mdk  remaining  in 
Class  It.  This  paragraph  shall  apply  only 
if  the  pool  plant  was  subject  to  the 
provisions  of  this  paragraph  or 
comparable  provisions  of  another 
Federal  milk  order  in  the  immediately 
preceding  month; 

(7)  Subtract  from  the  remaining 
pounds  of  skim  milk  ii.  Class  11  the 
pounds  of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product  or  a  fluid  cream 
product)  that  is  used  lo  produce,  or 
added  to  any  product  speciHed  in 

S  1124.40(bl  but  not  in  excess  of  the 
pounds  of  skim  mitk  remaining  in  Class 
U; 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  fll,  the  pounds  of 
skim  milk  in  each  of  the  following; 

(f)  Other  source  milk  (except  that 
received  in  the  form  of  a  fluid  oulk 
product]  and.  if  paragraph  {a\(6)  of  this 
section  apphes.  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  5  n24.40fb)(l)  that  was  not 
subtracted  pursuant  to  paragraph  (a]  (5), 
(6J.  and  (7J  of  this  section: 


(iij  Receipts  of  fluid  miik  products 
[except  fiilf*d  milk)  for  which  Grade  A 
certification  is  not  established; 

(nil  Receipts  of  fluid  milk  products 
from  unidentified  sources. 

liv)  Receipts  of  fluid  milk  products 
received  or  acquired  for  distribution 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  Order; 

(v)  Receipts  of  reconstituted  skim  miik 
in  filled  milk  from  an  unregulated  supply 
plant  that  were  not  subtracted  pursuant 
lo  paragraph  (a)i;.')  of  this  section; 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any  Federal 
milk  order  providing  for  indivtdual- 
handler  pooling,  to  the  extent  thai 
reconstituted  skim  milk  is  allocated  to 
Class  I  at  the  transferor  plant:  and 

(vii|  Receipts  of  fluid  milk  products 
from  a  person  described  in 
5  1124.12(b)(5): 

{^)  Subtract  in  the  order  specitied 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  HI.  m 
sequence  t>egmnmg  with  Class  111: 

(i)  The  pounds  of  skim  milk  in  receipts 
of  fluid  milk  products  from  an 
unregulated  supply  plant  thai  were  not 
subtracted  pursuant  to  paragraph  (a)(2) 
and  |8)|  v)  of  this  section  for  which  the 
handier  requests  a  classification  other 
than  Class  I.  but  not  in  excess  of  pounds 
of  skun  milk  remaining  m  Class  U  and 
Class  III  combined; 

(iij  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a)(2). 
18Mv).  and  t9)(i|  of  this  section  which  are 
in  excess  of  the  p>ounds  of  skim  milk 
determined  pursuant  to  paragraph 
(a)(9)(iil  (A)  through  (C|  of  this  section. 
Should  Ihe  pounds  of  skim  milk  to  be 
subtracted  from  Class  tl  and  Class  HI 
combined  exceed  ihe  pounds  of  skim 
milk  remaining  in  such  classes,  ttie 
pounds  of  skim  miik  in  Class  U  and 
Class  III  combined  shall  be  mcreased 
(increasing  as  necessary  Class  UI  and 
then  Class  II  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and  then 
at  each  successively  more  distant  pool 
plant  of  Ihe  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted  and  the  pounds  of  skim  milk 
in  Class  1  shall  be  decreased  by  a  like 
amount-  In  such  case,  the  poimds  of 
skim  milk  remaining  in  each  class  at  this 
allocatioD  step  al  the  handler  s  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount: 

(A)  Multiply  by  1.2S  the  sum  of  the 
pounds  of  skim  milk  remaining  m  Class  1 
at  this  aliocatiun  step  at  all  pool  plants 
of  the  handler  (excluding  any 
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duplication  of  Class  I  utilization 
resulting  from  reported  Class  1  transfers 
between  pool  plants  of  the  handler); 

(Bl  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(8)(vi)  of  this 
section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentages  that 
the  receipts  of  skim  miik  in  fluid  milk 
products  from  unregulated  supply  plants 
that  remain  at  this  pool  plant  are  of  all 
such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler,  and 

(iii)  The  pounds  of  akim  milk  in 
receipts  of  bulk  fluid  milk  products  from 
an  other  order  plant  that  are  in  excess  of 
bulk  fluid  milk  products  transferred  or 
diverted  to  such  plant  and  that  were  not 
subtracted  pursuant  to  paragraph 
{a)[8)(vi)  of  this  section,  if  Class  11  or 
Class  III  classification  is  requested  by 
the  operator  of  the  other  order  plant  and 
the  handler  but  not  in  excess  of  Ihe 
pounds  of  skim  milk  remaining  in  Class 
U  and  Class  III  combmed; 

(10)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series, 
beginning  with  Class  III.  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  5  1124.401b)(l)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraph  (a)  (4).  (6).  and  (8)(i)  of  this 
section: 

(11)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of  akim 
milk  subtracted  pursuant  to  paragraph 
(a)(1)  of  this  section: 

(12)  Subject  to  the  provisions  of 
paragraph  (a)(12)  (i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  1  and  in 
Class  II  and  Class  ni  combined  at  this 
allocation  step  at  al!  pool  plants  of  the 
handler  (excluding  any  dupUcation  of 
utilization  in  each  class  resulting  from 
transfers  between  poo!  plants  of  the 
handler),  with  the  quantity  pro  rated,  to 
Class  II  and  Class  UI  combined  being 
subtracted  first  from  Class  III  and  then 
from  Class  II.  the  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (al(2), 
|H)lv).  (9)  (i)  and  Iii)  of  this  section  and 
that  were  not  offset  by  transfers  or 
diversions  of  fluid  milk  products  to  the 
same  unregulated  supply  plant  from 
which  fluid  milk  products  to  be 
allocated  at  this  step  were  received; 


(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  11  and  Class  III 
combined  pursuant  to  this  paragraph 
exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  U  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessary  Class  lU  and  then  Class  II 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  lo  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  I  shall 
be  decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount:  and 

(ii)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  1  pursuant  to 
this  paragraph  exceed  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  1  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  m  Class  U  and 
Class  UI  combined  shall  be  decreased 
by  a  like  amount  (decreasing  as 
necessary  Class  III  and  then  Class  II].  In 
such  case,  the  pounds  of  skim  milk 
remaining  in  each  class  al  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount. 
beginning  with  the  nearest  plant  at 
which  Class  1  utilization  is  available; 

(13)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  miik  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)  (81(\i)  and  (9}(!ii)  of  this 
section: 

li)  Subject  to  the  provisions  of 
paragraph  (a)(13)  (ii),  (iii),  and  (iv)  of 
this  section,  such  subtraction  shall  be 
pro  rata  lo  the  pounds  of  skim  milk  in 
Class  1  and  in  Class  II  and  Class  111 
combined,  with  the  quantity  prorated  to 
Class  U  and  Class  III  combined  being 
subtracted  first  from  Class  III  and  then 
from  Class  II,  with  respect  to  whichever 
of  the  following  quantities  represents 
the  lower  proportion  of  Class  I  milk: 

(A)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  lo 
51124.451a);  or 

(B)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  poo)  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 


transfers  between  pool  plants  of  the 
handler): 

(ii)  Should  the  proration  pursuant  to 
paragraph  |a)ll3)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  II  and  Class  UI  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  U  and  Class  III  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after  such 
proration  at  the  pool  plants  at  which 
such  other  source  milk  was  received; 

(iii)  Except  as  provided  in  paragraph 
(a)(13)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraphs 
(a)(13)  (i)  or  (ii)  of  this  section  result  in  a 
quantity  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  III  combined 
that  exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessar>'  Class  III  and  then  Class  U 
to  Ihe  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler!  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  I  shall 
be  decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plant(sl  shall  be 
adjusted  m  the  reverse  direction  by  a 
like  amount;  and 

(iv)  Ejtcept  as  provided  in  paragraph 
(a)(l3)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraphs 
(a)(13)  (i)  or  111)  of  this  section  result  in  a 
quantity  of  skim  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  1  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  decreased 
by  a  like  amount  (decreasing  as 
necessary  Class  Ui  and  then  Class  UI.  In 
such  case,  the  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  the  handlers  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  tike  amount 
beginning  with  the  nearest  plant  at 
which  Class  I  utiliaation  is  available: 

(14)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  i  1124.42(a);  and 
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(15)  If  the  total  pounds  of  skim  milk 
remaining  in  ail  classes  excef'd  the 
pounds  of  skira  nuik  m  producer  milk, 
subtract  such  excess  from  the  pouads  of 
skim  milk  remaining  in  each  class  In 
series  beginning  with  Class  III.  Any 
amount  so  subtracted  shall  be  knowTi  as 
"overage": 

(b|  Butterfal  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  sk;m  milk  in  paragraph  (a)  of  this 
section:  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  ihe  combined  pounds 
of  skim  milk  and  butterfat  remainmg  in 
fMch  class  after  the  computations 
pursuant  to  paragraph  faHlS]  of  this 
section  and  the  correspondinj!  step  of 
paragraph  fbl  of  this  section 

$  1 124.45    liarket  adminlstrvtors  reports 
and  announcenwnU  concerning 

classHlcation. 

1  he  market  administrator  shall  make 
the  following  reports  and 
announcements  concerning 
classification: 

(a)  Whenever  required  for  the  purpose 
of  allocating  receipts  from  other  order 
plants  pursuant  to  §  1124  44{al(13)  and 
the  corresponding  step  of  $  1124.44(bJ. 
estimate  and  publicly  announce  the 
■jtilization  (to  the  nearest  whole 
percentage)  in  each  class  during  the 
month  of  skim  milk  and  butterfat. 
respectively,  in  producer  milk  of  all 
handlers.  Such  estimate  shall  be  based 
upon  the  most  current  available  data 
and  shall  be  final  for  such  purpose. 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1124.44  on  the 
basis  of  such  report,  and  thereafter,  any 
change  m  such  allocation  required  to 
correct  errors  disclosed  m  the 
verification  of  such  report, 

(cl  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products  to 
an  other  order  plant  the  class  lo  which 
such  shipments  were  allocated  by  the 
rr'^rket  administrator  of  the  other  order 
or,  ihe  basis  of  the  report  by  the 
T'T.eivmg  handler,  and.  as  necessary. 
any  changes  in  such  allocation  ansmg 
from  the  verification  of  such  report. 

[d|  On  or  before  the  14rh  day  after  the 
end  of  each  month,  report  lo  each 
codperaEive  assoaation  which  so 
requests  ihe  amount  and  class 
utilization  ji  producer  milk  dehvered  by 
members  of  such  cooperative 
association  lo  each  handler  receiving 


such  milk.  For  the  purpose  of  this  report 
the  milk  so  received  shall  be  prorated  to 
each  class  m  accordance  with  the  total 
utilization  of  producer  nutk  by  auch 
harKiler. 

Class  Prices 

§1124.50    OasspriCM. 

Subject  lo  the  provisions  of  5  1124.52. 
the  class  prices  for  the  month,  per 
hundredweight  of  milk,  shall  be  as 
follows: 

(a)  Class  f  price  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $1-90. 

fb)  Class  flpnce.  A  tentative  Class  n 
price  shall  be  computed  by  the  Director 
of  the  Dairy  Division  and  transmitted  to 
the  market  administrator  on  or  before 
the  15th  day  of  the  preceding  month.  The 
tentative  Class  U  pnce  shall  be  the  basic 
Class  II  formula  price  for  the  month  plus 
the  amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2)  of  this 
section,  except  that  in  no  event  shall  the 
final  Class  fl  price  be  less  than  the  Class 
III  price.  If  the  class  III  price  for  the 
month  is  computed  pursuant  to 
paragraph  (c)  (1)  through  (3)  of  this 
section,  the  final  Class  II  price  shall  be 
reduced  by  the  amount  that  the  Class  III 
pnce  is  less  than  the  basic  formula  price 
to  the  extent  such  reduction  does  not 
cau.se  Ihe  Class  II  price  to  be  less  than 
the  Class  III  price. 

(1)  Determine  for  the  most  recent  12- 
month  period  the  simple  average 
(rounded  to  the  nearest  cent)  of  the 
basic  formula  prices  computed  pursuant 
to  9  1124.51  and  add  25  cents;  and 

(2)  Determine  for  the  same  12-month 
period  as  specified  in  paragraph  [b)[l]  of 
this  section  the  simple  average  {rounded 
to  the  nearest  cent)  of  the  basic  Class  U 
formula  prices  computed  pursuant  to 

$  1124.51a. 

(c)  Class  III  price.  The  Class  111  price 
shall  be  the  basic  formula  price  for  the 
month  but  not  to  exceed  the  price 
computed  as  follows: 

(1)  Multiply  the  Chicago  butler  price 
pursuant  to  S  1124.51  by  4.2; 

(2)  Multiply  by  6.2  the  weighted 
average  of  carlut  prices  per  pound  for 
nonfat  dry  milk  suhds.  spray  process,  for 
human  consumption,  f.o.b. 
mdnufacturing  plants  in  the  Chicago 
area,  as  published  for  the  period  from 
the  26lh  day  of  the  immediately 
preceding  month  through  the  25th  day  of 
the  current  month  by  the  Department: 
and 

(3)  From  the  sum  of  the  results  arrived 
at  under  paragraph  (c)  (1)  and  (2)  of  this 
section  subtract  the  maiie  allowance  for 
bulter-powder  currently  used  by  the 


r.ommodity  Credit  Corporation.  United 
States  Department  of  Agriculture,  in 
{-<:<nipuLing  purchase  pnces  of  butter  and 
powder  for  tbc  dau-y  pnce  support 

program. 

§  1 1 24.5 1     Bask:  formula  price. 

The    basic  formula  price  '  shall  be  the 
average  price  per  hundredweight  for 
manufacturing  grade  milk.  fob.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Departm*m1  for  the 
month,  adjusted  to  3.5  percent  butterfat 
basis  and  rounded  to  the  nearest  cent. 
For  such  adjustment,  the  butterfat 
differential  (rounded  to  the  nearest  one- 
tenth  cent)  per  one-lenth  percent 
butterfat  shall  be  0  12  times  the  simple 
average  of  the  wholesale  selling  prices 
(using  the  midpoint  of  any  price  range  as 
one  pricel  of  Grade  A  |92-score)  bulk 
butter  per  pound  at  Chicago,  as  reported 
by  the  Department  far  the  month. 

%  1124^1a    Basic  Cla»s  It  formula  pnce. 

The  ''bHsic  Class  II  formula  pnce"  for 
the  month  shall  be  the  basic  formula 
price  determined  pursuant  to  {  1124.51 
for  the  second  preceding  month  plus  or 
minus  the  amount  computed  pursuant  lo 
paragraphs  (a)  through  (d)  of  this 
section: 

(a)  The  gross  values  per 
hundredweight  of  milk  used  to 
manufacture  cheddar  chease  and  butter- 
nonfat  dry  milk  shall  be  computed,  using 
price  data  determined  pursuant  to 
\  1124.19  and  yield  factors  in  eH'ect 
under  the  Dairy  Price  Support  Program 
QuthoriKed  by  the  Agncultural  Act  of 
1949,  as  amended,  for  the  first  15  days  of 
the  preceding  month  and.  separately,  for 
the  first  15  days  of  the  second  preceding 
month  as  follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  cheddar  cheese  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese: 

(ii)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  pnce  compulation;  and 

(iii]  Subtract  from  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Program  for  edible  whey 
and  multiply  any  positive  difference  by 
the  yield  factor  used  under  the  Price 
Support  Program  for  edible  whey. 

(2)  The  gross  value  of  milk  used  to 
manufacture  butler-nonfat  dry  milk  shall 
be  the  sum  of  ihe  following 
compulations 

(i)  Multiply  Ihe  butter  price  by  the 
yield  factor  uwhI  under  the  Price 
Support  ft-ogram  lor  butter  and 
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(ii)  Multiply  Ihe  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  Price 
Support  F^ogram  for  nonfat  dry  milk. 

(b)  Delermme  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  cheddar 
cheese  and  Ihe  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  for 
the  first  15  days  of  the  preceding  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  firsl  15  days  of  the 
second  preceding  month. 

(c)  Compute  weighting  factors  lo  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b]  of 
this  section  by  determining  the  relative 
proportion  that  \he  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (t )  (I)  and  (2)  of  this  section: 

(1)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Statistical  Reporting  Service  of 
the  Department  for  the  most  recent 
preceding  penod,  and  divide  hy  the 
yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
the  production  of  American  cheddar 
cheese:  and 

(2)  Combine  (he  lolal  nonfat  dry  milk 
production  for  the  Slates  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Statisbcal  Reporting  Service  of  the 
Department  for  the  most  recent 
preceding  period,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  fVngram  for  nonfat  dry  milk  to 
determine  the  quantity  of  milk  used  in 
the  production  of  butter  nonfat  dry  milk- 

(d)  Compute  a  weighted  average  of 
the  changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  fbl  of  this  s**(  turn 
m  accordance  with  the  relative 
proportions  of  milk  determined  pursuant 
to  paragraph  (c)  of  this  section 

§  1 1 24.52    Plant  location  adtustments  for 
handlers. 

(a)  The  following  zones  are  defined 
for  the  purpose  of  determining  location 
adjustments: 

(1)  Zone  1  shall  include: 

( i )  The  Idaho  counties  of  Benewah, 
Bonner,  Boundary,  Kootenai.  Latah  and 
Shoshone; 

[ii)  The  Oregon  counties  of  Benton. 
Clackamas.  Clat&op.  Columbia.  Douglas, 
Hood  River,  Lane,  Lincoln.  Ltnn.  Marion. 
Multnomah.  Polk,  Tillamook. 
Washington  and  Yamhill; 

(iii)  The  Washington  counties  of 
Clark.  Cowlitz.  Ferr>.  Grays  Harbor. 
Island.  King,  kitsap.  Lewis.  Lincoln, 
Mason.  Pacific.  Pend  Oreille.  Piejrce. 
Skagit.  Snohomish,  Skamania.  Spokane. 


Stevens.  Thurston.  Wahkiakum,  and 
Whitman. 

(2)  Zone  2  shall  include:  The 
Washington  county  of  Whatcom 

1 3!  Zone  3  shall  include:  The  Oregon 
counties  of  Coos.  )ackson,  and 
{osephine; 

(4)  Zone  4  shall  include: 

(t)  The  Idaho  counties  of  Lewis  and 
Nez  Perce: 

(ii)  The  Oregon  counties  of  Crook, 
Deschutes.  Giiliam.  |efferson.  Klamath, 
Lake.  Morrow,  Sherman.  Umatilla. 
Wallowa,  Wasco  and  Wheeler; 

(iii)  The  Washington  counties  of 
Adams,  Asolin.  Benlon,  Chelan, 
Clallam,  Columbia.  Douglas.  Frankiin. 
Garfield,  Grant,  lefferson.  Kittitas, 
Klickitat.  Okanogan,  San  Juan.  Walla 
Walla  and  Yakima. 

(b)  For  milk  received  at  a  plant  from 
producers  and  which  is  classified  as 
Class  I  milk,  the  price  specified  in 
S  1124.50(a}  shall  be  adjusted  by  the 
amount  slated  in  paragraphs  (b)  (1 )  and 
(2)  of  this  section  for  the  location  of  such 
plaal: 

(1)  For  a  plant  located  within  one  of 
the  zones  djescribed  in  paragraphs  (a)  (1) 
through  (4|  of  this  section,  the 
adjustment  shall  be  as  follows: 


Adiustment  per 

tunoredweqht 

7on©  1       

No  adtustmenL 

Zone  « .-- . — 

Minus  15  cents 

(2)  For  B  plant  located  outside  of  one 

of  the  zones  described  in  paragraphs  fa) 
(1)  through  (4)  of  this  section,  the 
adjustment  shall  be  minus  1.5  cents  per 
hundredweight  for  each  10  miles  or 
fraction  thereof  by  shortest  hard- 
surfaced  highway  distance  that  the  plant 
is  located  from  the  nearer  of  the  county 
courthouse  in  Spokane.  Washington,  the 
Multnomah  County  Courthouse  in 
Portland.  Oregon,  or  the  city  hall  in 
Eugene.  Oregon; 

(c)  The  Class  I  price  applicable  to 
other  source  milk  shall  be  adjusted  ai 
the  rates  set  forth  in  paragraph  (b)  of 
this  section,  except  that  the  price  when 
adjusted  for  location  shall  not  be  less 
than  ihe  Class  HI  price 

(d)  For  fluid  milk  products  transferred 
in  bulk  from  a  pool  plan:  to  another  pool 
plant  at  which  a  higher  Class  1  price 
apphes  and  which  is  classified  as  Class 
I.  the  price  shall  be  the  Class  I  pnce 
applicable  at  the  location  of  the 
Iransferee-pianl  subjet:'  to  a  location 
adjusliueni  credit  for  the  transferor- 
plant  determined  by  the  market 
administrator  as  follows: 


(1)  Subtract  from  the  pounds  of  Class  I 
remaining  at  the  tiansferee-plani  after 
Ihe  computdtions  pursuant  lo 

%  1124.44ta)(13)and 

(b)  the  pounds  of  packaged  fluid  milk 
products  from  olher  pool  plants; 

(2)  Subtract  the  pounds  of  bulk  fluid 
milk  products  received  at  the  transferee- 
plant  from  Ihe  following  sources; 

(i)  Producers: 

(iij  Handlers  described  in  §  n24.9(c): 
and 

(iii)  Pool  plants  at  which  the  same  or  a 
higher  Class  I  price  applies. 

(3)  Assign  any  pounds  remainmg  to 
transferor- plants  in  sequence  beginning 
with  the  plant  at  wrhich  the  least 
adjustment  would  apply;  and 

(4)  Multiply  the  pounds  so  computed 
for  each  transferor-plant  by  the 
difference  in  the  Class  1  pnces 
applicable  at  the  transferee-plant  and 
transferor -pi  ant. 

§  1 124.53    Armouncemcm  of  class  prices. 

The  market  admimstrator  shall 
announce  puWicly  on  or  before  Ihe  fifth 
day  of  eati  month  the  Class  I  price  for 
the  folloxving  month,  the  Class  III  price 
for  the  preceding  month  and  the  final 
Class  11  price  for  the  preceding  month: 
and  on  or  before  the  15th  day  of  each 
month  Ihe  tentative  Class  II  price  for  the 
following  month. 

§  1 124.54    Equlvatefit  price. 

If  for  any  reason  a  pnce  o.--  pricing 
constituent  required  by  this  part  for 
computing  class  pnces  or  for  other 
purposes  is  not  available  as  prescribed 
in  this  pari,  the  market  administrator 
shall  use  a  price  or  pricing  constituent 
determined  by  the  Secretary  to  be 
equivalent  to  the  pricing  constituent  that 
15  required. 

Uniform  Price 

$  1124.60     Handler's  value  of  mitk  lor 
computing  uniform  price. 

For  the  purpose  of  computing  the 
uruform  price,  the  market  administrator 
shall  deterimne  for  each  month  the 
value  of  milk  of  each  handler  with 
respect  lo  each  of  its  pool  plants  and  of 
each  handler  descnL^td  m  §  1124.9  (b) 
and  (c)  with  respect  to  milk  that  was  not 
received  al  a  pool  plant  as  follow?.-. 

(a)  Multiply  the  quantity  of  produccrr 
rrulk  ro  each  class,  as  computed 
pursuant  lo  §  1124.44(c).  by  the 
applicable  class  prices  [adjusted 
pursuant  lo  §  1124.52)  and  add  together 
the  resulting  amount; 

|b]  Add  ihe  amounts  obtained  from 
multiplying  the  pounds  of  overage 
deducted  from  each  class  pursuant  lo 
S  n24.44(a){151  and  the  corresponding 
step  of  §  1124. 44(b)  by  the  class  pnces 
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applicable  at  the  location  of  the  pool 
plant,  as  adjusted  by  the  bulterfat 
differential  specified  in  S  1124.74.  In 
case  overage  occurs  in  a  nonpool  plant 
located  on  the  same  premises  as  a  pool 
plant,  such  overage  shall  be  prorated 
between  the  quantity  transferred  from 
the  pool  plant  and  other  source  milk  in 
such  nonpool  plant.  In  such  case,  add  an 
amount  equal  to  the  value  of  overage 
prorated  to  the  quantity  transferred  to 
the  nonpool  plant  at  the  class  price 
applicable  at  the  pool  plant, 

(c)  Add  an  amount  equal  to  the 
difference  between  the  value  at  the 
Class  I  pnce  applicable  at  the  pool  plant 
and  the  value  at  the  Class  HI  price,  with 
respect  to  skim  milk  and  butterfal  in 
other  source  milk  subtracted  from  Class 
I  pursuant  to  S  1124.44(a)(8)  (i)  through 
(iv)  and  (vii)  and  the  corresponding  step 
of  S  1124.44(b)  excluding  receipts  of  bulk 
fluid  cream  products  from  an  other  order 
plant; 

(d|  Add  the  amount  obtamed  from 
multiplying  the  difference  between  the 
Class  1  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class  III 
pnce  by  the  hundredweight  of  skim  milk 
and  butterfal  subtracted  from  Class  ! 
pursuant  to  5  1124.44(a)[a)  (v)  and  (vi) 
and  the  corresponding  step  of 
§  1124.44(b); 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  III  pnce  for  the  preceding  month 
and  the  Class  I  price  adjusted  pursuant 
to  5  1124.52.  or  the  Class  U  pnce  as  the 
case  may  be.  for  the  current  month  by 
the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I  and 
Class  II  pursuant  to  5  n24.44(a)(10)  and 
the  corresponding  step  of  5  n24.44(b); 

(f)  Add  an  amount  equal  to  the  value 
at  the  Class  I  pnce.  adjusted  for  location 
of  the  nearest  nonpool  plant(s]  from 
which  an  equivalent  volume  was 
received,  with  respect  to  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  lt24.44(a|(12)  and  the 
corresponding  step  of  i  1124.44(b|, 
excluding  such  skim  milk  or  butterfal  m 
bulk  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  a  handler  fully  regulated 
under  this  or  any  other  order  issued 
pursuant  to  the  Act  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  on  any  payment  obligation 
under  this  or  any  other  order  and 

(g)  Add  or  subtract  as  the  case  may 
be.  the  amount  nece8sar>'  to  correct 
errors  as  disclosed  by  the  venfication  of 
reports  of  such  handler  of  the  handlers 
receipts  and  utilization  of  skim  milk  and 
butterfat  in  previous  months  for  which 
payment  has  not  been  made. 


S  1 1 24.6 1     Computation  of  untform  pric*. 

For  each  month  the  market 
administrator  shall  compute  the 
"uniform  price'"  per  hundredweight  for 
milk  of  3.5  percent  butterfat  content 
received  from  producers  as  follows; 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1124  60  for  all 
handlers  who  filed  the  report.s 
prescnbed  by  §  1124.30  for  the  month 
and  who  made  the  payments  pursuant  to 
§  1124.71  for  the  preceding  month; 

Ibl  Add  the  aggregate  of  all  minus 
location  adjustments  computed  pursuant 
to  5  1124.75; 

(c)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(d)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(21  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 
§  1124.60(f):  and 

(e)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight. 
The  result  shall  be  the  "uniform  price" 
fi:>r  milk  recnivpd  from  producers. 

§  11 24.62    Announcement  of  imtfonn  prfce 
and  butterfat  dmerentlal. 

The  market  administrator  shall 
announce  publicly  on  or  before: 

(a)  The  fifth  day  after  the  end  of  each 
month  the  butterfat  differential  for  such 
month;  and 

(b)  The  14th  day  after  the  end  of  each 
month  the  uniform  price  for  such  month. 

Payments  for  Milk 

§  1124.70    Producer-settlement  fund. 

The  market  administrator  shall 
establish  and  maintain  a  separate  fund 
known  as  the    producer-settlement 
fund."  into  which  shall  be  deposited  all 
payments  made  by  handlers  pursuant  to 
§§  1124,71  and  1124.76  and  out  of  which 
shall  be  made  all  payments  to  handlers 
pursuant  to  §  1124.72.  However,  the 
market  administrator  shall  offset  the 
payment  due  to  a  handler  from  such 
fund  against  payments  due  from  such 
handler. 

§  1124.71     Payments  to  the  producer- 
settlement  fund. 

(al  On  or  before  the  16lh  day  after  the 
end  of  the  month  during  which  the  skim 
milk  ipH  butterfat  were  received  each 
handler  shall  pay  to  the  market 
administrator  the  amount,  if  any.  by 
which  the  total  amount  specined  in 
paragraph  (a|(l)  of  this  section  exceeds 
the  total  amount  specified  in  paragraph 
(a)(2)  of  this  section: 

(1)  The  sum  of: 


(i)  The  total  value  of  milk  of  the 
handler  for  such  month  as  determined 
pursuant  to  §  1124.60;  and 

(ii)  For  a  cooperative  association 
handler,  the  amount  due  from  other 
handlers  pursuant  to  §  1124, 73(d)  but 
without  adjustment  for  butterfal; 

12)  The  sum  of. 

(i)  The  value  of  milk  received  by  such 
handler  from  producers  at  the  applicable 
uniform  price  pursuant  to  8  1124.73(a)(2) 
but  without  adjustments  for  butterfat; 

(ii)  The  amount  lo  be  paid  to 
cooperative  associations  pursuant  to 
5  1124.73(dj  but  without  adjustment  for 
butterfat;  and 

(iii)  The  value  at  the  uniform  price  for 
all  skim  milk  and  butterfal  applicable  at 
the  location  of  the  planlls)  from  which 
received  (not  to  be  less  than  the  value  at 
the  Class  III  price]  with  respect  to  other 
source  milk  for  which  a  value  is 
computed  pursuant  to  §  1124-60(0;  and 

(b)  On  or  before  the  25th  day  after  the 
end  of  the  month,  each  handler 
operating  a  plant  specified  in  fi  1124.7(d) 
(2)  and  (3).  if  such  plant  is  subject  to  the 
classification  and  pricing  provisions  of 
another  order  which  provides  for 
individual  handler  pooling,  shall  pay  to 
the  market  administrator  for  the 
producer-settlement  fund  an  amount 
computed  as  follows: 

{!)  Determine  the  quantity  of 
reconstituted  skim  milk  in  filled  milk 
disposed  of  as  route  disposition  in  the 
marketing  area  which  was  allocated  to 
Class  I  at  such  other  order  plant.  If 
reconstituted  skim  milk  in  filled  milk  is 
disposed  of  from  such  plant  as  route 
disposition  in  the  marketing  areas 
regulated  by  two  or  more  market  pool 
orders,  the  reconstituted  skim  milk 
assigned  to  Class  I  shall  be  prorated 
according  to  such  disposition  in  each 
area. 

(2)  Compute  the  value  of  the  quantity 
assigned  in  paragraph  (b)(1)  of  tiiis 
section  to  Class  1  disposition  in  this 
area,  at  the  Class  I  price  under  this  part 
applicable  at  the  location  of  the  other 
order  plant  (but  not  to  be  less  than  the 
Class  III  price)  and  subtract  its  value  at 
the  Class  III  price. 

§  1 124.72    Payments  from  the  producer- 
settlement  fund. 

On  or  befoie  the  lath  day  after  the 
end  of  the  month  during  which  the  skim 
milk  and  bulterfat  were  received,  the 
market  administrator  shall  pay  to  each 
handler  the  amount,  if  any,  by  which  the 
amount  computed  pursuant  lo 
fi  1124.71(a)(2)  exceeds  the  amount 
computed  pursuant  lo  fi  n24.71(a|(l), 
and  less  any  unpaid  obligations  of  such 
handler  to  the  market  (.Jministrator 
pursuant  to  fifi  1124.71(a).  1124.77, 
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1124.85.  and  1124.86.  However,  if  the 
balance  in  the  producer-settlement  fund 
is  insufficient  lo  make  all  payments 
pursuant  to  this  section,  the  market 
administrator  shall  reduce  uniformly 
such  payments  and  shall  complete  such 
paymants  as  soon  as  the  neces-sary 
funds  are  available. 

§  1 124.73    Payments  to  producers  and  to 
cooperative  sasociattons. 

[a I  Each  handler  shall  make  payments 
to  each  producer  for  milk  received  from 
such  producer  during  the  month: 

(1 1  On  or  before  the  last  day  of  the 
month  to  each  producer  who  had  not 
discontinued  shipping  milk  lo  such 
handler  before  the  IBih  day  of  the 
month,  at  not  less  than  the  Class  III 
price  for  the  preceding  month  per 
hundredwei^t  of  milk  received  during 
the  first  15  days  of  the  month,  less 
proper  deductions  authorized  m  wriUng 
by  such  producer,  and 

(2)  On  or  before  the  19lh  day  after  the 
end  of  each  month  for  milk  received 
from  such  producers  during  such  month: 

(i)  At  not  less  than  (he  uniform  price 
for  the  quantity  of  milk  received, 
adjusted  by  the  butterfat  differential 
pursuant  to  $  1124.74  and  by  any 
location  adjuetnients  applicable  under 
5  1124.75: 

(ii)  Minus  payments  made  pursuant  lo 
paragraph  la){l}  of  this  section. 
However,  if  by  such  date  such  handler 
has  not  received  full  payment  for  such 
month  pursuant  to  fi  1124.72,  the  handler 
shall  not  be  deemed  to  be  in  violation  of 
this  paragraph  if  the  handler  reduced 
uniformly  for  alt  producers  the  payments 
per  hundredweight  pursuant  to  this 
paragraph  by  a  total  amount  not  in 
excess  of  the  reduction  in  payment  from 
the  Market  Admmistralor.  however,  the 
handler  shall  make  such  balance  of 
payment  uniformly  to  those  producers  to 
whom  it  is  due  on  or  before  the  date  for 
making  payments  pursuant  lo  this 
paragraph  next  following  that  on  which 
such  balance  of  payments  is  received 
from  the  market  administrator. 

(b)  The  payments  required  in 
paragraph  (a)  of  this  section  shall  be 
made,  upon  request  to  a  cooperative 
association  qualified  under  fi  1124.18,  or 
its  duly  authorized  agent  with  respect  to 
milk  received  from  each  producer  who 
has  given  such  assoaation  authorization 
by  contract  or  by  other  written 
instrument  to  collect  the  proceeds  from 
the  sale  of  the  producer's  milk,  and  any 
payment  made  pursuant  to  this 
paragraph  shall  be  made  on  or  before  2 
days  prior  to  the  dates  specified  in 
paragraph  (a)  of  this  section. 

|c|  Each  handler  shall  pay  to  each 
cooperative  association  or  its  duly 
authorized  agent  which  operates  a  pool 


plant  for  skim  milk  and  butterfat 
received  from  such  plant: 

(1)  On  or  before  the  2nd  day  pnor  to 
the  date  specified  in  p.iragraph  (a)(1)  of 
this  section  for  skim  milk  and  butterfat 
received  dunng  the  first  15  days  of  that 
month  at  not  less  than  the  Class  III  price 
for  the  preceding  month;  and 

(2)  On  or  before  the  15th  day  after  the 
end  of  such  month,  an  amount  of  money 
computed  by  multiplying  the  total 
pounds  of  such  skim  milk  and  butterfat 
in  each  class  pursuant  lo  fi  1124.42|a)  by 
the  class  price  adjusted  by  the  butteKal 
differential  and  taking  into  account  any 
location  adjustments  as  provided  by 

fi  1124.52  applicable  at  lllie  pool  plant  of 
the  cooperative  association  or  its  agent 
minus  payment  made  pursuant  to 
paragraph  (c)tl)  of  this  section. 

Id)  Each  handler  who  received  milk 
for  which  a  cooperstive  association  is 
the  handler  pursuant  to  fi  1124,9(c)  shall 
pay  such  cooperative  association  for 
such  milk  received; 

(1)  On  or  before  the  2nd  day  prior  to 
the  dale  specified  in  paragraph  (a)(1)  of 
this  section  for  such  milk  received 
dunng  the  first  15  days  of  that  month  al 
not  less  than  the  Class  lU  price  for  the 
preceding  month;  and 

(2)  On  or  before  the  leih  day  after  the 
end  of  each  month,  for  the  miUc  received 
at  nol  less  than  the  uniform  price  for  all 
milk  adjusted  pursuant  to  §§  1124.74  and 
1124.751b),  minus  payments  made 
pursuant  lo  paragraph  (d)(1)  of  this 
section. 

(e)  None  of  the  provisions  of  ihis 
section  shall  be  construed  lo  restrict  any 
cooperative  association  qualified  under 
section  8c(5)(F)  of  the  Act  from  making 
payment  for  milk  to  its  producers  in 
accordance  with  such  provision  of  the 
Act. 

(f)  In  making  payments  to  producers 
pursuant  to  this  section,  each  handler. 
on  or  before  the  19th  day  of  each  month 
shall  furnish  each  producer  with  a 
supporting  statement  in  such  form  that  it 
may  be  retained  by  the  producer,  which 
shall  show  for  the  preceding  month: 

(1)  The  identity  of  the  handler  and  the 
producer. 

(2)  The  total  pounds  of  milk  delivered 
by  the  producer  and  the  average 
butterfat  test  thereof  and  the  pounds  per 
shipment  if  such  information  is  not 
furnished  to  the  producer  each  day  of 
delivery: 

(3)  The  minimum  rate  at  which 
payment  to  the  producer  is  required 
under  the  provisions  of  Ihis  section; 

(4)  The  rate  per  hundredweight  and 
amount  of  any  premiums  or  payments 
above  the  minimum  price  provided  by 
the  order 

(5)  The  amount  or  rate  per 
hundredweight  of  eai^  deduction 


claimed  by  the  handler,  together  with  a 
description  of  the  respective  deductions; 
and 

(6)  The  net  amount  of  payment  to  the 
producer. 

(g)  In  making  payments  to  a 
cooperative  association  in  aggregate 
pursuant  to  this  section,  each  handler 
upon  request  shall  furnish  to  the 
cooperative  association,  with  respect  to 
each  producer  for  whom  such  payment 
is  made,  any  or  all  of  the  above 
information  specified  in  paragraph  (f)  of 
this  section. 

S  1124.74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfal,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-lenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  diH'erenlial.  rounded  to  the 
nearest  one-tenth  cent  which  shall  be 
0.115  limes  the  simple  average  of  the 
wholesale  selling  prices  (using  the 
midpoint  of  any  price  range  as  one 
pnce)  of  Grade  A  (92-score)  bulk  butler 
per  pound  al  Chicago  as  reported  by  the 
Department  for  the  month 

§  1 124.7S    Plant  location  sd|usbnents  tor 
producers  and  on  nonpool  milk. 

(a)  In  maii.inp  payment  lo  producers 
pursuant  to  fi  1124.73|al  8ub|ecl  to  the 
application  of  fi  1124.13(c|(5)  appropnate 
adjustments  shall  be  made  per 
hundredweight  of  milk  received  from 
producers  at  respective  plant  locations 
at  the  same  rate  as  specified  for  Class  I 
milk  set  forth  in  §  1124.52. 

(b)  In  making  payments  to  a 
cooperative  association  pursuant  to 
fi  1124, 73(d)  appropriate  adjustments 
shall  be  made  at  the  rates  specified  for 
Class  I  milk  in  fi  1124.52  for  the  location 
of  the  plant  at  which  the  milk  was 
received  from  the  cooperative 
association. 

(c)  For  purposes  of  computations 
pursuant  to  fifi  1124.71  (a)  and  1124  72 
the  uniform  price  for  all  milk  shall  be 
adjusted  at  the  rates  set  forth  in 

§  1124-52  for  Class  1  milk  applicable  at 
the  location  of  the  nonpool  plant  from 
which  the  milk  or  filled  milk  was 
received,  except  that  the  adjusted 
uniform  price  shall  not  be  less  than  the 
Class  III  price. 

§  1 1 24.76     Payments  by  a  handler 
operstlrtg  a  partially  regulated  dtstntxilir>g 
plant 

Edch  handler  who  operates  a  partially 
regulated  distributing  plant  shall  pay  to 
the  market  admmistralor  for  the 
producer-settlement  fund  nn  or  before 
the  25th  day  after  the  end  of  the  month 
either  of  the  amounts  (at  the  handler  s 
election)  calculated  pursuant  lo 
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pdra^raph  fa)  or  [b)  of  this  section-  If  the 
hnndler  fails  to  report  pursuant  to 
§5  U24  30(dl  and  1124.31(b(  the 
information  necessary  to  compute  the 
dmoun!  specified  in  paragraph  (a)  of  this 
spctiop.,  the  handier  shall  pay  the 
dTiount  computed  pursuant  to  paragraph 
(M  of  this  section. 

(a)  An  amount  computed  as  follows: 

[l)|i)  The  oblisjation  that  would  have 
been  computed  pursuant  to  $  1124.60  at 
such  plant  shall  be  determined  as 
though  such  plant  were  a  pool  plant.  For 
purposes  of  such  computation,  receipts 
dt  such  nnnpool  plant  from  a  pool  plant 
cr  an  other  order  plant  shall  be  assigned 
to  the  utilization  at  which  ctassiHed  at 
the  pool  plant  or  other  order  plant  and 
transfers  from  such  nonpool  plant  to  a 
pool  plant  or  an  other  order  plant  shall 
be  classified  as  Class  II  or  Class  Ili  milk 
if  allocated  to  such  class  at  the  pool 
f'l'int  or  other  order  plant  and  be  valued 
tit  the  uniform  price  of  the  respective 
4)rder  if  so  allocated  to  Class  I  milk, 
except  that  reconstituted  skim  milk  in 
f.lled  milk  shall  be  valued  at  the  Class 
!ll  price.  No  obligation  shall  apply  to 
Class  I  milk  transferred  to  a  pool  plant 
or  an  other  order  plant  if  such  Class  I 
utihzatton  is  assigned  to  receipts  at  the 
partialty  regulated  distributing  plant 
from  pool  plants  and  other  order  plants 
a!  which  an  equivalent  amount  of  milk 
was  ciassifiad  and  priced  as  Class  1 
milk.  There  sh-jU  be  included  in  the 
obligation  so  computed  a  charge  in  the 
amount  specified  in  $  1124.60(f)  and  a 
CI  edit  in  the  amount  specified  in 
§  1124.71(a)(2)(iii)  with  respect  to 
receipts  from  an  unregulated  supply 
plant,  except  that  the  credit  for  receipts 
of  reconstituted  skim  milk  in  filled  milk 
shall  be  at  the  Class  III  price,  unless  an 
obligation  with  respect  to  such  plant  is 
computed  as  specified  in  paragraph 
{•))(l)(ii)  of  this  section;  and 

[ii)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests. 
and  provides  with  reports  filed  pursuant 
to  SS  1124.30(d)  and  1124.31(bl  similar 
reports  with  respect  to  the  operations  of 
any  other  nonpool  plant  which  serves  as 
a  supply  plant  for  such  partially 
regulated  distributing  plant  by 
shipments  to  such  plant  during  the 
month  equivalent  to  the  requirements  of 
§  1124.7(bl.  with  agreement  of  the 
operator  of  such  plant  that  the  market 
administrator  may  examine  the  books 
and  records  of  such  plant  for  purposes 
of  verification  of  such  reports,  there  will 
be  added  the  amount  of  the  obligation 
computed  at  si:ch  nonpool  supply  plant 
m  the  same  manner  and  subject  to  the 
same  conditions  as  for  the  partially 
regulated  distributing  plant. 

(2)  From  this  obligation  there  will  be 
deducted  the  sum  of: 


(i)  the  gross  payments  made  by  such 
handler  for  Grade  A  milk  received 
during  the  month  from  dairy  farmers  at 
such  plant  adjusted  to  a  3  5  percent 
butterfal  basis  by  the  butterfat 
differential  pursuant  to  S  1124.74.  and 
like  payments  made  by  the  operator  of  a 
supply  piant(s)  included  in  the 
computations  pursuant  to  paragraph 
(aHl)  of  this  section:  and 

(ii)  any  payments  1o  the  producer- 
settlement  fund  of  an  other  order  under 
which  such  plant  is  also  a  partially 
regulated  distributing  plant. 

(b)  An  amount  computed  as  follows: 

(1)  Determine  the  respective  amounts 
of  skim  milk  and  butterfat  disposed  of 
as  route  disposition  of  Class  I  milk 
within  the  marketing  area: 

(2)  Deduct  the  respective  amount  of 
skim  milk  and  butterfat  received  at  the 
plant: 

(i)  As  Class  I  milk  from  poo)  plants 
and  other  order  plants,  except  that 
deducted  under  a  similar  provision  of 
another  order  issued  pursuant  to  the 
Act;  and 

(ii)  From  a  nonpool  plant  thai  is  not 
another  order  plant  to  the  extent  that  an 
equivalent  amount  of  skim  milk  or 
butterfat  disposed  of  to  such  nonpool 
plant  by  handlers  fully  regulated  under 
this  or  any  other  order  issued  pursuant 
to  the  Act  is  classified  and  priced  as 
Class  1  mttk  and  is  not  used  as  an  offset 
on  any  payment  obligation  under  this  or 
any  other  order. 

(3)  Deduct  the  quantity  of 
reconstituted  skim  milk  in  fluid  milk 
products  disposed  of  as  route 
disposition  in  the  marketing  area. 

(4)  From  the  value  of  such  milk  at  the 
Class  I  price  applicable  at  the  locution 
of  the  nonpool  plant,  subtract  its  value 
at  the  uniform  price  applicable  at  such 
location  (not  to  be  less  than  the  Class  III 
price),  and  add  for  the  quantity  of 
reconstituted  skim  milk  specified  in 
paragraph  (b((3)  of  this  section  its  value 
computed  at  the  Class  I  price  applicable 
at  the  location  of  the  nonpool  plant  (but 
not  to  be  1e<is  than  the  Class  III  price) 
less  (he  value  of  such  skim  milk  at  the 
Class  III  price. 

§  1 124.77    Adjustment  of  accounts. 

Whenever  vcnfiLation  by  the  market 
administrator  of  reports  or  payments  of 
any  handler  disclosus  errors  resulting  in 
money  due; 

(a)  The  market  administrator  from 
such  handler: 

(b)  Such  handler  from  the  market 
administrator:  or 

(c)  Any  producer  or  cooperative 
association  from  such  handler,  the 
market  administrator  ethall  promptly 
notify  such  handler  of  any  amount  so 
due  and  payment  thereof  shall  be  made 


on  rr  before  the  next  date  for  making 
payments  set  forth  in  the  provisions 
under  which  such  error  occurred 
following  the  5th  day  after  such  notice. 

§  1124.78    Charges  on  overdue  eccounts. 

(a)  Any  unpaid  obligation  of  a  handler 
pursuant  to  §  1124.71,  1124.76.  1124.77. 
1124.85  or  1124.86  shall  be  increased  1 
percent  beginning  on  the  first  day  after 
the  due  date,  and  on  each  date  of 
subsequent  months  following  the  day  on 
which  such  type  of  obligation  is 
normally  due,  subject  to  the  Following 
conditions: 

(1)  The  amounts  payable  pursuant  to 
this  section  shall  be  computed  monthly 
on  each  unpaid  obligation,  which  shall 
include  any  unpaid  overdue  charges 
previously  computed  pursuant  to  this 
section;  and 

(2)  For  the  purpose  of  this  section,  any 
obligation  that  was  determined  at  a  date 
later  than  that  prescribed  by  the  order 
because  of  a  handler's  failure  to  submit 
a  report  to  the  market  administrator 
when  due  shall  be  considered  to  have 
been  payable  by  the  date  it  would  have 
been  due  if  the  report  had  been  filed 
when  due. 

(b)  All  charges  on  overdue  accounts 
shall  be  paid  to  the  fund  or  to  the  person 
to  whom  the  account  was  due 
immediately  after  the  charge  has  been 
collected 

Administrative  Assessment  and 
Marketing  Service  Deduction 

§  1 124.85     Assessment  for  order 
sdministratton. 

A  pro  rata  share  of  the  expense  of 
administration  of  the  order  shall  be  paid 
to  the  market  administrator  by  each 
handler  on  or  before  the  16th  day  after 
the  end  of  the  month  4  cents  per 
hundredweight,  or  such  lesser  amount 
as  the  Secretary  may  prescribe,  with 
respect  to: 

(aj  Producer  milk  [including  such 
handler's  own  production); 

(b)  Other  source  milk  allocated  to 
Class  I  pursuant  lo  $  1124.44(a)  (8)  and 
(12)  and  the  corresponding  steps  of 

S  1124, 44(b).  except  such  other  source 
milk  on  which  no  handler  obligation 
applies  pursuant  lo  {  1124.60(f);  and 

(c)  Route  disposition  in  the  marketing 
area  from  a  partially  regulated 
distributing  plant  that  exceeds  the  Clars 
I  milk: 

(1)  Received  during  the  month  at  such 
plant  from  pool  plants  and  other  order 
plants  that  is  not  used  as  an  offset  undt  r 
a  similar  provision  of  another  order 
issued  pursuant  to  the  Act;  and 

(2)  Specified  in  {  1124.76(b)(2)(ii). 
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S  1 134.86    Deduction  for  marttetfng 
services. 

U)  Except  as  set  forth  in  paragraph  (b) 
of  this  section,  each  handler,  in  making 
payments  to  producers  (other  than  with 
respect  lo  milk  of  such  handler's  own 
production)  pursuant  to  S  1124.73(a)(2). 
shall  make  a  deduction  of  5  cents  per 
hundredweight  of  milk  or  such  amount 
not  exceeding  5  cents  per 
hundredweight  as  the  Secretary  may 
prescribe,  with  respect  lo  the  following: 

(1)  All  milk  received  from  producers 
at  a  plant  not  operated  by  a  cooperative 
association. 

(2)  All  milk  received  at  a  plant 
operated  by  a  cooperative  association 
from  producers  for  whom  the  marketing 
services  set  forth  below  in  this 
paragraph  are  not  being  performed  by 
the  cooperative  association  as 
determined  by  the  market  administrator. 
Such  deduction  shall  be  paid  by  the 
handler  to  the  market  administrator  on 
or  before  the  16th  day  after  the  end  of 
the  month.  Such  moneys  shall  be 
expended  by  the  market  administrator 
for  the  verification  of  weights,  sampling 
and  testing  of  milk  received  from 
producers,  and  in  providing  for  market 
information  to  producers  Such  services 
are  to  be  performed  in  whole  or  in  part 
by  the  market  administrator  or  by  an 
agent  engaged  by  and  responsible  to 
him. 

(b)  In  the  case  of  each  producer 

(1)  Who  is  a  member  of.  or  who  has 
given  wntten  authorization  for  the 
rendering  of  marketing  services  and  the 
taking  of  deductions  therefor  to.  a 
cooperative  association: 

(2)  Whose  milk  is  received  at  a  plant 
not  operated  by  such  association;  and 

(3)  For  whom  the  market 
administrator  determines  that  such 
association  is  performing  the  services 
described  in  paragraph  (a)  of  this 
section,  each  handler  shall  deduct,  in 
lieu  of  the  deduction  specified  under 
paragraph  (a)  of  this  section,  from  the 
payments  made  pursuant  to 

S  1124.73(a)(2)  the  amount  per 
hundredweight  on  milk  authorized  by 
such  producer  and  shall  pay,  on  or 
before  the  18th  day  after  the  end  of  the 
month,  such  deduction  to  the 
association  entitled  lo  receive  it  under 
this  paragraph. 

Signed  at  Washlnglon.  DC  on  Sepiemtwr 
7,  1966. 

).  Patrick  Boyle, 
Administrator 
\yR  Doc  88-21 14"  Filed  9-16-88: 8.-46  am] 
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7  CFR  Part  1126 

(Docket  No.  AO-231-A55:  DA-88-1091 

Milk  In  the  Texas  Martteting  Area;  Final 
Dectsion  on  Proposed  AmerKJnwnts  to 
Marketing  Agreement  and  to  Order 

AOENCV*.  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMAJtv:  This  final  decision  would 
provide  transporiation  credits  to 
handlers  for  hauling  excess  producer 
milk  lo  nonpool  plants  located  outside 
the  Slate  of  Texas.  The  credits  would 
represent  a  partial  reimbursement  of 
hauling  costs  from  the  order's 
marketwide  pool.  Such  credits  would 
apply  during  the  months  of  March-Iune 
and  the  last  half  of  December  and  would 
be  limited  to  milk  going  into  Class  II  and 
Class  111  uses.  The  credits  would  be 
computed  at  a  rate  of  2.4  cents  per  10 
miles.  Credits  would  be  limited  to 
handlers  who  transfer  milk  from  plants 
located  in  Zone  1  of  the  marketing  area 
while  credits  on  milk  that  is  moved 
directly  from  farms  to  nonpool  plants 
would  be  limited  to  milk  produced  in 
northern  Texas  and  southern  Oklahoma. 
Handlers  would  also  receive  a  credit  to 
recognize  costs  assoaated  with  hauling 
milk  from  higher-  lo  lower-priced  areas. 
The  amount  of  milk  to  which 
transportation  credits  apply  would  be 
reduced  to  the  extent  that  a  handler  or 
affiliate  of  the  handler  caused  milk  from 
outside  Ihe  State  of  Texas  to  be  received 
at  plants  in  the  marketing  area. 

The  changes  lo  the  order,  which  are 
based  on  proposals  considered  at  a 
pubhc  hearing  held  on  February  2-3. 
1988,  in  Irving,  Texas  are  necessary  to 
partially  compensate  handlers  for 
transportation  costs  incurred  in  clearing 
the  market  of  surplus  milk  production 
that  exceeds  local  manufacturing 
capacity. 

FOR  FURTHER  INFORMATION  CONTACT 

)ohn  F.  Borovies.  Marketing  Specialist, 
USDA /AMS/ Dairy  Division.  Order 
Formulation  Branch,  Room  2966.  South 
Building.  P.O.  Box  96456,  Washington. 

DC  20090-6456,  {202)  447-2089.  . 
SUPPL£MENTARV  INFORMATION:  This 

administrative  action  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and. 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  lo 
examine  the  impact  of  a  proposed  rule 
on  small  entities  Pursuant  to  5  U.S.C. 
605(b).  the  Admmistrator  of  the 


Agricultural  Marketing  Ser\'ice  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
amended  order  will  promote  orderly 
marketing  of  milk  by  producers  and 
regulated  handlers  and  partially 
compensated  handlers  for  costs  incurred 
in  providing  a  service  of  marketwide 
benefit. 

Pnor  document  in  this  proceeding: 

Notice  of  Hearing:  Issued  December 
30. 1987;  published  January  6, 1988  (53 
FR256). 

Tentative  Decision:  Issued  |une  6, 
1988:  published  June  13. 1988  (53  FR 
22003). 

Interim  Amendments:  Issued  July  6. 
1988:  published  July  12,  1988  (53  FR 
26226). 

Preliminary  Statement 

A  public  heanng  was  held  upon 
proposed  amendments  lo  the  marketing 
agreement  and  the  order  regulating  the 
handling  of  milk  in  the  Texas  marketing 
area.  The  heanng  was  held,  pursuant  to 
the  pro\'isions  of  the  Agricultural 
Marketmg  Agreement  Act  of  1937.  as 
amended  (7  U.S.C,  601-674)  ("the  Art). 
and  the  applicable  rules  of  practice  (7 
CFR  Part  9001.  at  lr\!ng.  Texas  on 
Februar>'  2-3. 1988,  Notice  of  such 
hearing  was  issued  on  December  30. 
1987  and  published  )anuar>'  6. 1988  {53 
FR256). 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Assistant  Secretary  for 
Marketing  and  Inspection  Services,  on 
June  6. 1986  filed  with  the  Heanng  Clerk. 
United  Stales  Department  of 
Agriculture,  his  tenative  decision 
containing  notice  of  the  opportunity  to 
file  written  exceptions  thereto. 

The  material  issues,  findings  and 
conclusions,  rulings,  and  general 
findings  of  the  lenlative  decision  are 
hereby  approved  and  adopted  and  are 
gel  forth  in  full  herein,  subject  to  the 
following  modifications: 

1.  Under  issue  number  one.  six 
paragraphs  are  added  after  the  Slsl 
paragraph  and  seven  paragraphs  are 
added  at  Ihe  end. 

2.  Issue  number  two  is  rewritten. 
The  material  issues  on  the  record  of 

hearing  relate  to: 

1.  Credits  to  handlers  for  transporting 
surplus  producer  milk:  and 

2.  Whether  emergency  marketing 
conditions  exist  with  respect  to  issue 
number  1. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
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based  on  ev^Ut:n^,e  presented  at  the 
hearing  an<i  the  record  thereof: 

1-  Credits  to  handlers  for  transporting 
surplus  producer  miik.  The  Texas  order 
should  be  amended  to  provide 
transportation  credits  to  handlers  for 
hauling  (transfemng  or  divertinjn) 
surplus  producer  milk  to  nonpooi  plants 
located  outside  the  Slate  of  Texas  for 
Class  II  and  Class  III  use  during  the 
months  of  March-June  and  the  last  half 
of  December  The  credits  would 
represent  a  partidi  reimbursenient  of 
hauling  costs  from  the  orders 
marketwide  pool.  Such  credits  should  be 
computed  at  a  rate  of  2.4  cents  per 
hundredweight  for  each  lO-miles.  or 
fraction  thereof,  for  the  shortest  hrird- 
surfaced  highway  distance  to  nonpooi 
plants,  as  determined  by  the  market 
administrator,  from  the  nearer  of  several 
locations.  A  transfer  credit  should  apply 
to  bulk  fluid  milk  products  transferred 
by  a  handier  from  a  pool  plant  located 
m  Zone  T  of  the  maketing  area  for  the 
distance  between  the  transferor  pool 
plant  and  the  transferee  nonpooi  plant. 
A  credit  for  diverted  milk  should  apply 
to  milk  produced  tn  Zones  T.  1-A.  or  3  of 
the  marketing  area  or  19  southern 
Oklahoma  counties  that  is  diverted  from 
a  poo!  plant  to  a  nonpooi  plant  that  is  in 
cxce33  of  100  miles  from  the  neai^r  of 
the  city  hall  in  Dallas.  Texas,  the  pool 
plant  of  last  receipt  for  the  major  portion 
of  the  milk  on  the  load,  or  the 
courthosue  of  the  county  where  the 
major  portion  of  the  milk  on  the  load 
was  produced  In  addition,  a  credit  for 
divertpd  milk  should  also  include  an 
amount  per  hundredweight  equal  to  the 
difference  between  the  location 
adjustment  [excluding  any  plus 
adiustmenta)  applicable  in  the  area 
where  the  milk  was  produced  and  any 
greater  minus  location  adiustment 
applicahk  at  the  location  of  the  nonpooi 
plant  where  the  milk  was  received.  No 
credit  should  apply  to  the  total  quantity 
of  milk  moveH  to  a  given  nonpooi  plant 
by  a  handler  durina  the  month  if  any 
portion  of  the  milk  is  assigned  to  Class  I. 
Also,  the  amount  of  milk  to  which  a 
credit  would  be  applicable  during  the 
month  should  be  reduced  by  the  amount 
of  miik  that  the  hnndler  or  any  efTitiate 
of  the  handler  causes  to  be  received  at 
plants  in  the  marketing  area  from 
outside  the  Slate  of  Texas  during  the 
month.  Such  offset  should  be  applied  m 
sequence  begi.aning  with  the  nonpooi 
plant  at  which  the  greatest  credit  would 
have  applied. 

The  order  provisions  contained  herein 
to  provide  transportation  credits  to 
handlers  are  patterned  after  the 
proposals  that  were  contained  in  the 
hearing  notice  with  modifications  that 


were  supported  at  the  hearing  lo  limit 
the  application  of  any  such  credits.  The 
modifications  are  necesaary  so  that 
Texas  order  producers  would  not  be 
inordinately  burdened  with  the  cost  of 
disposing  of  surplus  milk  associated 
with  other  markets,  or  costs  associated 
with  inefficient  marketing  practices  that 
might  be  encouraged  by  the 
implementation  of  such  credits.  The 
provisions  are  contained  in  a  new 
sec  tiun  of  the  Texas  order  and  carry  out 
the  major  objectives  of  the  proposals  to 
partially  compensate  handlers  for  costs 
incurred  in  performing  a  service  of 
marketwide  benefit  for  producers, 
namely,  the  additional  cost  of  hauling 
surplus  milk  to  distant  nonpcol  plants 
that  IB  in  excess  of  local  manufacturing 
capacity. 

Associated  Milk  Producers.  Inc. 
(AMPl).  a  cooperative  association  that 
represents  aN^nt  two-thirds  of  the 
producers  who  supply  the  Texas  market, 
proposed  that  the  order  be  amended  to 
provide  for  a  change  in  the  location  at 
which  diverted  milk  is  priced  and  to 
reimburse  handlers  from  the  producer- 
settlement  fund  for  costs  incurred  in 
transporting  surplus  milk  supplies  lo 
alternative  outlets  during  certain 
months  Specifically,  AMPI  produced 
that  milk  diverted  from  farms  of 
producers  located  in  Zone  1  or  3  of  the 
marketing  area  to  nonpooi  plants 
located  outside  the  State  of  Texas  be 
priced  as  if  such  milk  were  received  at 
Dallas.  Texas  (Zone  1).  For  milk 
diverted  from  farms  of  producers 
located  in  Zone  1-A  of  the  marketing 
area  or  in  any  of  19  southern  Oklahoma 
counties  to  nonpooi  plants  located 
outside  Texas  and  southern  Oklahoma, 
AMPI  proposed  that  such  milk  be  priced 
a*}  if  such  milk  were  received  at  a  plant 
m  southern  Oklahoma  (28  cents  less 
than  Class  1  and  blend  prices  announced 
in  Zone  1  of  the  Texas  order )  The 
proposed  chanae  in  the  point  of  pricing 
for  diverted  milk  would  apply  during  all 
months  of  the  ycir, 

AMPI  also  proposed  that 
transportation  credits  be  provided  lo 
hdndlers  from  the  producer-settlenjent 
f  ind  for  hauling  exc*'SB  milk  to  nonpooi 
pl-ints  outside  Tuxas  for  Chiss  H  and 
Class  III  U.-.C8  during  the  months  of 
March-Iujie  and  December  of  each  year. 
Under  the  propos<ils.  a  transportation 
credit  would  apply  to  the  pounds  of  bulk 
Huid  milk  products  transferred  from  a 
pool  plant  or  diverted  from  farms  of 
producers  located  tn  Zone  1  or  3  of  the 
marketing  area  to  nonpooi  plants 
outside  Texas  at  the  rate  of  3.3  cents  per 
hundredweight  fur  each  10  miles  that  the 
nonpooi  plant  is  li>cdled  more  than  90 
miles  from  Dallas.  AMPI  also  proposed 


that  such  credit  apply  lo  the  pounds  of 
producer  milk  diverted  from  farms 
located  m  Zone  1-A  of  the  marketing 
area  or  19  southern  Oklahoma  counties 
to  nonpooi  plants  located  outside  Texas 
and  southern  Oklahoma  that  are  in 
excess  of  110  miles  from  the  nearer  of 
Burkburnett.  Texas  or  Sulphur. 
Oklahoma. 

AMPI  testified  that  the  purpose  of  the 
proposed  amendments  is  lo  provide  for 
a  greater  degree  of  equity  among  all 
producers  in  the  sharing  of  the  high 
costs  associated  with  handling  surplus 
milk  under  the  Texas  order,  AMPI 
testified  that,  under  current  provisions, 
its  producer  members  bear  a 
disproportionate  share  of  the  costs  of 
balancing  the  fluid  milk  needs  of  the 
market  in  that  its  members  represent 
two-thirds  of  the  producer  milk  while 
AMPI  handles  over  80  percent  of  the 
Class  III  producer  milk  on  the  market 
AMPI  testified  that  of  the  30  distributing 
plants  on  the  market.  14  are  totally 
supplied  by  the  cooperative.  13  are 
partially  supplied  by  it  and  three  are  not 
supplied  by  AMPI.  In  some  cases  AMPI 
is  a  partial  supplier  on  a  year-round 
basis  while  in  other  instances  AMPI 
supplies  supplemental  milk  only  during 
the  fall  months  of  the  year.  In  total 
AMPI  claims  that  it  balances,  lo  various 
degreefi,  the  milk  supplies  of  all  pool 
distributing  plants  on  the  Texas  market 

AMPI  also  testiHed  that  substantial 
increases  in  production  during  the  last 
half  of  19B7  have  resulted  in  supplies  far 
in  excess  of  the  capacity  of  all  plants  in 
the  marketing  area,  which  has  increased 
the  cost  of  handling  surplus  milk.  For 
example.  AMPI  referred  to  data  released 
by  the  market  ftdmintstrdlor  concerning 
production  increases  for  the  State  of 
Texas.  For  the  months  of  July  through 
December  1987.  Texas  production  (about 
94  percent  of  which  is  pooled  on  the 
Texas  market)  averaged  10.1  percent 
above  a  year  eartiHr  For  December  1987, 
Texas  production  was  up  14.8  percent 
while  milk  production  in  the  lop  ten  milk 
producing  counties  was  up  by  20  5 
percent.  AMPI  noted  that  such  counties 
represented  58  percent  of  total  stale 
production  and  62  percent  of  the  Texas 
production  pooled  under  the  order  and 
that  all  of  these  counties  are  located  in 
Zone  1. 1-A  or  3  of  the  marketing  area. 

In  addition  to  including  the  major  milk 
producing  areas  m  the  marketing  area. 
AMPI  testified  that  19  southern 
Oklahoma  counties  also  should  be 
included  within  the  scope  of  its 
proposals.  AMPI  testified  that  milk 
produced  in  such  area  has  historically 
been  associated  with  the  Texas  market. 
For  example,  AMPI  testified  that  for 
19fl5.  71  percent  of  the  115  million 
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pounds  of  milk  originating  In  such  area 
was  received  at  pool  plants  while  29 
percent  was  diverted  to  nonpooi  plants 
outside  Texas.  Tlie  monthly  proportion 
delivered  to  pool  plants  ranged  from  a 
high  of  96  percent  to  a  low  of  47  percent 
dunng  the  year.  In  1986.  58  percent  of 
112  million  pounds  from  this  area  was 
received  at  pool  plants,  ranging  from  a 
high  of  90  percent  to  a  low  of  35  percent 
on  a  monthly  basis.  In  1987.  48  percent 
of  113  million  pounds  was  received  at  , 
pool  plants,  ranging  from  79  percent  to 
20  percent  monthly  during  the  year. 
AMPI  testified  that  when  milk  must  be 
diverted  off  the  market  usually  milk 
produced  in  southern  Oklahoma  would 
be  the  first  to  be  moved  and  that  the 
producers  would  receive  either  a  Dallas 
{Zone  1)  or  Burkburnett  (Zone  1-A) 
location  blend  price  for  their  milk. 

AMPI  testified  that  its  balancing 
functions  and  the  increases  in 
production  have  resulted  in  an 
increasing  volume  of  surplus  milk  lo  be 
handled  by  AMPI.  For  example,  AMPI 
testified  that  for  1985.  it  handled  503 
million  pounds  of  surplus  milk  produced 
in  southern  Oklahoma  and  Zones  1. 1-A 
and  3  of  the  marketing  area.  Of  this 
total.  92  percent  was  processed  at 
AMPI's  pooled  manufacturing  plants 
located  in  Zone  1  at  Muenster  and 
Sulphur  Springs.  Texas  (Zone  1).  while 
the  remaining  39  million  pounds  was 
diverted  to  nonpooi  plants  outside 
Texas,  mainly  to  other  AMPI  plants  at 
Oklahoma  City  and  Tulsa.  Oklahoma. 
AMPI  testified  that  during  1986  the 
amount  of  surplus  milk  increased  lo  576 
million  pounds  (14  percent  increase) 
with  488  million  pounds  being  processed 
at  Muenster  and  Sulphur  Springs  (85 
percent)  and  the  remainder  being 
diverted  or  transferred  from  the 
manufacturing  plants  to  nonpooi  plants 
outside  Texas.  For  1987,  the  amount  of 
the  surplus  increased  to  775  million 
pounds  (a  35  percent  increase)  with  75 
percent  being  processed  at  its  two 
Texas  manufacturing  plants  and  155 
million  pounds  being  diverted  (double 
that  of  the  previous  year)  and  35  million 
pounds  [a  fourfold  increase)  being 
transferred  to  nonpooi  plants  outside 
Texas.  AMPl  testified  that  large 
increases  in  production  during  the  spring 
are  normal,  but  that  the  substantial 
increase  during  the  fall  months  of  1987  is 
of  major  importance  in  the  volume 
processed  at  Muenster  and  Sulphur 
Spnngs  and  in  milk  diverted  and 
transferred  off  the  market  during  such 
period  when  the  Texas  market  is  usually 
deficit. 

AMPI  testified  that  the  increasing 
volume  of  milk  handled  by  the 
cooperative  has  resulted  in  substantial 


increases  in  the  cost  of  surplus  disposal 
that  is  borne  by  the  producer  members 
of  the  association.  MAPI  testified  that 
the  increased  costs  are  a  result  of  the 
pricing  of  surplus  milk  at  the  plant  to 
which  it  is  diverted  and  the  additional 
transportation  costs  of  hauling  milk  to 
distant  outlets.  For  example.  AMPI 
testified  that  losses  on  milk  diverted 
from  southern  Oklahoma  averaged  just 
over  45  cents  per  hundredweight  for 
1986  and  just  over  49  cents  per 
hundredweight  during  1987.  About  two- 
thirds  of  such  losses  were  a  result  of  the 
minus  location  adjustments  that  applied 
al  the  nonpooi  plants  to  which  the  milk 
was  diverted  and  one-third  from 
additional  hauling  costs  to  such  outlets. 
Losses  on  milk  diverted  from  the  three 
zones  in  the  Texas  marketing  area 
averaged  Si  .44  per  hundredweight  in 
19H6  and  just  under  Si. 45  per 
hundredweight  dunng  1987  with  about 
one-half  of  such  losses  being  attributed 
lo  location  adjustments  and  one-half  to 
extra  hauling  costs.  In  total.  AMPI 
testified  thai  its  losses  on  diverted  milk 
were  about  $254  thousand  in  1985.  S677 
thousand  in  1986.  and  over  Si  6  million 
for  1967.  In  addition.  AMPI  testified  thai 
it  lost  an  additional  $106  thousand  in 
1986  on  milk  transferred  from  its  Zone  1 
pooled  manufacluring  plants  lo  nonpooi 
plants  outside  Texas  and  about  S503 
thousand  for  1987.  AMPI  testified  that 
such  losses  were  borne  exclusively  by 
its  producer  members  while  the  benefits 
of  such  market  clearing  activities 
accrued  lo  all  producers  and  handlers. 

AMPI  testified  that  the  proposed 
revision  of  the  producer  milk  definition 
lo  change  the  pricing  point  on  diverted 
milk  during  all  months  of  the  year  would 
partially  restore  equity  among  all 
producers  who  supply  the  market  AMPI 
indicated  that  the  value  of  negative 
location  adjustments  {which  currently 
apply  at  the  nonpooi  plants  to  which 
AMPI  diverts  milk)  on  producer  milk  is 
added  lo  the  total  pool  value  of  milk  in 
computing  the  Zone  1  announced 
uniform  price.  AMPI  testified  that  the 
uniform  price  is  thus  enhanced  because 
of  the  minus  location  adjustmenis  and 
nonmember  producers  receive  a  higher 
value  for  their  milk.  AMPI  noted  ihat  its 
member  producers  also  benefit  from 
such  higher  price,  but  that  they  carry  the 
total  losses  and  therefore  receive  a 
lower  than  average  return  for  their  milk. 

AMPI  also  testified  that  the 
underlying  assumptions  that  provide  the 
basis  for  pricing  milk  at  the  plant  lo 
which  it  is  diverted  are  no  longer 
applicable,  According  lo  AMPI.  the 
basis  for  the  lower  value  of  milk  at 
distant  manufacturing  plants  in  the 
production  area  is  that  the  producers 


whose  milk  is  shipped  to  such  plants 
would  incur  a  lesser  hauling  cost  than  if 
their  milk  were  shipped  further  lo 
distributing  plants.  AMPI  contends  that 
such  situation  no  longer  exists  since 
there  are  no  savings  in  hauling  costs 
when  milk  must  be  diverted  from  Texas 
and  southern  Oklahoma  to 
manufacturing  plants  outside  the  Slate 
of  Texas.  AMPI  contends  that  the  cost  of 
hauling  milk  that  must  be  diverted  lo 
distant  nonpooi  plants  is  greater  than 
the  cost  of  hauling  milk  from  farms  to 
Texas  distributing  plants.  AMPI  also 
testified  that  it  makes  every  effort  to 
minimize  transportation  losses  by 
utilizing  the  milk  of  producers  located 
nearest  to  distributing  plants  lo  fulfill 
the  needs  of  auch  plants  while  diverting 
the  milk  of  more  distant  producers  to 
manufacturing  plants.  However.  AMPl 
testified  that  it  is  prevented  from  doing 
this  in  certain  instances  by  the  terms  of 
other  order  provisions.  In  particular, 
AMPl  noled  that  during  the  months  of 
September  through  lanuary  at  least  15 
percent  of  each  producers  milk  must  be 
delivered  to  poo!  plants  during  the 
month  in  order  to  qualify  milk  diverted 
lo  nonpooi  plants  as  producer  milk. 

AMPI  testified  that  during  the  months 
of  March-lune  and  December  the 
production  of  milk  within  the  Texas 
marketing  area  exceeds  the 
requirements  of  distributing  plants  and 
that  the  resulting  surplus  is  beyond  the 
capacity  of  surplus  processing  plants  in 
the  marketing  area.  Thus.  AMPI  testified 
that  during  such  months  handlers  should 
receive  a  reimbursement  out  of  the 
producer-seltlement  fund  for  costs 
incurred  in  transporting  such  surplus 
production  to  nonpooi  plants  outside 
Texas.  AMPI  further  testified  that  the 
Food  Security  Act  of  1985.  which 
amended  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended, 
provides  specific  authority  for  such 
action.  AMPI  further  testified  Ihat  the 
proposal  would  result  in  a  more 
equitable  sharing  among  all  producers  of 
the  costs  of  handling  excess  milk 
supplies.  AMPI  testified  that  il  would  be 
unfair  to  make  only  those  producers 
whose  milk  must  be  moved,  or  those 
producers  whose  milk  must  be  moved 
greater  distances  because  of  a  lack  of 
nearby  plant  capacity,  to  bear  the  entire 
additional  hauling  cost  when  all 
producers  contribute  to  the  amount  of 
surplus  milk.  Thus,  AMPI  concludes  that 
the  proposal  would  be  an  extension  of 
marketwide  pooling  whereby  all 
producers  share  in  the  proceeds  from 
the  sale  of  milk  for  fiuid  uses  and  the 
burden  of  maintaining  the  reserve 
supply  of  milk  that  is  necessary  to  meet 
fluid  milk  needs.  Under  current 
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conditions  of  excess  supply.  AMP! 
maintains  that  martcetwkf^  pooling  does 
not  achieve  equity  among  producers  and 
that  therefore  disorderly  marketing 
conditions  exist. 

In  support  of  its  proposed  rate  for 
determming  the  amount  of  the  credit  to 
handlers.  AMPI  introduced  the  actual 
hauling  costs  incurred  during  19fl6  and 
1987.  Such  costs  ranged  from  Si -50  to 
$1.60  per  loaded  mile  which  reflects 
rates  from  3.2  to  3.9  cents  per 
hundredweight  per  10  miles  AMPI 
tes'ified  that  the  lower  rates  were  for 
hauls  with  its  own  equipment  while  the 
higher  rates  were  for  contract  haulers 
AMPt  testified  that  it  is  expected  that 
the  use  of  contract  haulers  would 
increase  because  of  the  greater  amount 
of  surplus  milk  that  must  be  handled. 
Nevertheless.  AMR  reviewed  its 
originally  proposed  3.6-cent  per 
hundredweight  rate  to  3.3  cents, 

AMPI  testified  that  the  credit  be 
calculated  on  the  mileage  involved  that 
exceeds  the  normal  farm-to-market 
distance  when  supplying  the  Class  I 
outlets.  In  this  regard.  AMPI  referred  to 
statistics  provided  by  the  market 
administrator  concerning  the  weighted 
average  distances  of  milk  movements  to 
fluid  milk  plants  located  m  the  pricing 
zones  of  the  marketing  area  during  two 
months  of  198^,  AMPi  testified  that 
since  milk  was  moved  an  average  of 
about  84  miles  to  supply  Zone  1 
distributing  plants,  handlers  should 
receive  a  credit  for  milk  produced  in 
Zones  1  and  3  to  the  extent  that  such 
milk  IS  transported  to  nonpool  plants 
located  more  than  90  miles  from  Dallas. 
For  milk  produced  in  Zone  1-A  or 
southern  Oklahoma,  AMP!  revised  its 
original  7S-mile  limitation  upward  to  110 
miles  for  credit  purposes  because  the 
weighted  average  distance  of  milk 
shipments  to  the  distributing  plant  in 
Zone  1-A  (Burkbumett)  exceeded  116 
miles.  Also.  AMPI  testified  that  most  of 
the  supply  for  the  distributing  plant  in 
Zone  1-A  originates  in  Oklahoma  at 
distances  from  101  to  150  miles  away 
from  the  plant  and  that  mitk  originating 
in  southeastern  Oklahoma  (Sulphur)  is 
about  110  miles  ftmn  Dallas.  By 
Incorporating  such  mileage  limitations  in 
the  proposal  AMP!  testified  that 
handlers  would  be  reimbursed  only  for 
costs  incurred  m  hauling  milk  in  excess 
of  the  coats  normally  paid  by  producers 
to  haul  milk  to  their  Class  I  outlet. 

AMP!  testified  that  credits  should 
apply  to  handlers  for  bulk  fluid  milk 
products  transferred  or  diverted  to 
nonpool  plant  located  outside  the 
normal  c^livery  area  for  Class  11  or 
Class  ni  use.  rather  than  only  Class  III 
use  as  would  be  provided  by  an 


alternative  proposal.  AMP!  testified  that 
snme  of  the  nonpool  plants  available 
hrive  both  Oass  11  and  Class  III 
operations  and  that  if  the  alternative 
proposal  was  adopted  a  credit  could 
apply  to  part  of  the  milk  on  a  load  and 
not  to  the  rest,  depending  on  the 
cldssincation  at  the  receiving  plant, 
AMP!  testified  that  the  cost  of  hauling 
the  milk  would  be  the  same,  regardless 
of  the  classification.  AMP!  further 
testified  that  the  order  permits  mrik 
diverted  to  an  other  order  plant  to 
remain  pooled  under  the  Texas  order  so 
long  as  all  of  the  milk  is  classified  as 
Dass  n  or  Qass  in  and,  thus,  the  same 
criteria  should  apply  in  determining  the 
amount  to  haulmg  credit  allowed. 

AMPIs  pniposals  were  supported  by 
Mid-America  Dairymen,  Inc..  a 
cooperative  association  that  represents 
about  15  percent  of  the  producers  who 
supply  the  Texas  market.  Southern  Milk 
Sales.  Inc..  another  cooperative 
association  that  represents  producers 
who  supply  the  market,  testified  that  if 
haulmg  credits  are  adopted  they  should 
apply  to  milk  moved  to  any  location 
outside  Texas.  Such  testimony  whs 
directed  to  a  proposal  by  handlers  that 
would  limit  the  credit  to  only  northward 
movements  of  milk.  One  proprietary 
fluid  milk  handler  also  supported  the 
proposals  in  its  brief  so  long  as  any 
amendment  would  assure  that  sufficient 
supplies  of  milk  would  first  be  made 
available  to  distributing  plants. 

A  group  of  10  handlers  (Southland 
Corporation;  Baker  and  Sons  Dairy,  Inc.; 
Borden.  Inc.;  Blue  Bell  Creameries.  Inc.: 
Dairy  Fresh.  Ir«;.;  Dean  Foods  Company: 
Hygeia  Dairy  Company;  Kinnett  Datnes. 
Inc.;  Malone  A  Hyde  Dairy:  and 
Southern  Belle  Dair>'.  Inr  ]  who  operatp 
plants  in  Texas  and  in  various 
southeastern  markets  proposed 
alternatives  to  the  AMPI  proposals  The 
handler's  proposals  would  provide  for  a 
lesser  hauling  credit  rate  (2  0  to  2.2  cents 
per  10  miles),  a  greater  distance  that 
milk  would  have  to  move  before  a  credit 
would  apply  along  with  the  use  of  more 
northern  basing  points  to  determine 
such  distance,  and  the  application  of 
such  credits  to  only  milk  that  is  moved 
in  a  northern  direction  to  plants  outside 
Texas.  The  handlers  also  proposed  that 
credits  should  not  apply  during  the  first 
half  of  December,  that  credits  should  not 
apply  to  milk  produced  In  Oklahoma 
and  that  credits  should  not  apply  to  milk 
moved  out  of  Texas  if  milk  was  being 
received  In  Texas  from  outside  areas 
during  the  same  month. 

The  handlers  testified  that  the 
purpose  of  the  more  restrictive 
proposals  is  to  lessen  potential  abuses 
of  a  transportation  cr^il  and  to  address 


equity  consiiipralions  between  Texas 
producers  and  producers  under  other 
orders.  Thpy  lesttfied  that  the  lower 
credit  rate  is  intended  to  assure  that 
there  wmild  be  no  hauling  profits  that 
would  encourage  the  hauling  of  milk 
further  than  necessary'  and  to  provide  no 
greater  hauling  rncentive  for  surplus 
milk  than  what  is  provided  for  hauling 
milk  for  fluid  usp  withm  the  Texas 
marketing  area.  They  also  testified  that 
the  greater  mileage  before  a  credit 
applies,  and  the  use  of  more  northern 
basing  points  to  determine  such  mileage, 
is  intended  to  prevent  a  haulmg  credit 
fur  a  greater  distance  than  the  aUual 
hauling  distance.  The  handlers  eJso 
testified  that  a  credit  should  apply  only 
to  northward  movements  of  milk  to 
prevent  Texas  surpli*a  milk  From 
utilizing  scarce  manufacturing  c.ipacity 
in  the  Southeast,  with  the  rusull  that 
displaced  surplus  milk  in  the  Southeast 
would  then  have  to  be  shipped  greater 
distances  for  disposal,  and  without  a 
transportation  credit.  The  handlers 
further  testified  that  a  transportation 
'.redil  for  only  the  last  half  of  December 
IS  intended  to  recogruze  that  milk 
production  nunnaU>  exceeds  the  Huid 
requirements  of  distributors  only  during 
the  latter  part  of  the  month,  while 
additional  supplies  are  normally  needed 
by  distributors  during  the  beginning  of 
the  month  in  preparation  for  the  holiday 
sales  period.  The  handlers  also  testified 
that  transportation  credits  should  not 
apply  to  milk  produced  in  Oklahoma  or 
to  milk  shipped  out  of  Texas  while  milk 
is  bemg  received  from  outside  Texas  to 
prevent  Texas  producers  from  bearing 
the  cost  of  disposing  of  surplus  milk 
associated  with  other  states  and 
markets  The  handlers  are  particularly 
concerned  that  the  implementation  of 
any  transportation  credits  for  the  Texas 
order  could  encourage  uneconomic 
movements  of  milk  from  other  areas  to 
Texas  thereby  utilizing  Texas 
manufacturing  capacity  and  forcing 
Texas  milk  to  be  hauled  to  distant 
manufacturing  plants.  Handlers  content 
that  Texas  producers  should  not  be 
required  to  bear  the  cost  of  such 
uneconomic  movements  of  milk. 

Handlers  also  proposed  that  the 
change  in  the  point  of  pricing  on 
diverted  milk  be  limited  to  those  months 
for  which  a  transportation  credit  was 
proposed  (rather  than  year-round  as 
proposed  by  AMPI).  although  there  was 
little  testimony  on  this  a.spect  of  the 
proposal.  Also,  there  was  virtually  no 
testimony  on  the  handlers'  proposal  to 
apply  transportation  credits  to  only 
Class  III  uses,  rather  than  Class  II  and 
Class  lU  uses  as  proposed  by  AMPt 
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Although  handlers  presented  an 
alternative  to  AMPIs  proposal,  their 
primary  position  (expressed  both  in 
testimony  and  in  posl-heanng  briefs)  is 
that  no  change  should  be  made  to  the 
Texas  order  to  accommodate  the 
hnultng  of  surplus  milk.  Handlers 
contend  that  the  Texas  order  carries  the 
reserve  milk  supplies  for  other  Federal 
order  markets  and,  as  a  result,  the 
proposals  should  be  denied  for 
essentially  the  same  reasons  that 
murkelwide  service  payment  proposals 
were  denied  for  several  Federal  order 
mdrkets  in  the  Southeast.  In  this  regard. 
official  notice  is  taken  of  the  Assistant 
Secretary's  final  decision  concerning  the 
Georgia  and  certain  other  marketing 
areas  issued  on  April  28. 1987  and 
published  on  May  1,  1987  (52  FR  159511. 

Also,  in  briefs  filed  by  a  number  of 
parties,  it  is  argued  that  AMPI  has  been 
able  to  recover  its  seasonal  balancing 
costs  through  over-order  pnces  and  that 
AMPI  does  not  carry  a  disproportionate 
share  of  the  Class  III  use  on  the  market 
considenng  the  amount  of  surplus 
associated  with  other  markets  that  is 
pooled  under  the  Texas  order  Such 
parties  argue  that  AMPI  is  transporting 
its  own  surplus  to  nonpool  plants 
outside  Texas  and  that  such  activity  is 
not  a  service  of  marketwide  benefit  to 
ail  producers  and.  therefore,  it  would 
not  be  appropnate  to  implement  a 
transportation  credit  that  would  require 
lill  producers  to  subsidize  AMPl's 
marketing  problem.  Furthermore,  a  brief 
filed  on  behalf  of  three  handlers  argues 
thdt  previous  Department  policy  set 
forth  in  a  previous  decision  to 
implement  transportation  credits 
establishes  that  a  demonstrated  service 
of  marketwide  benefit  is  a  prerequisite 
to  implementing  a  transportation  credit. 
In  this  regard,  official  notice  is  taken  of 
the  Assistant  Secretur>-  s  final  decision 
for  the  Georgia  and  certain  other 
marketing  areas  issued  on  March  30, 
1983  and  published  April  5,  1983  (48  FR 
14604). 

Also,  in  their  briefs,  a  number  of 
parties  argued  that  the  proposed  pricing 
change  on  diverted  milk  would  distort 
the  location  value  of  milk  and  result  in 
non-uniform  prices  to  handlers.  They 
further  contend  that  such  pncmg  is  not 
t  onsistenl  with  the  requirements  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended,  since  milk  would 
be  priced  on  the  basis  of  where  it  la 
produced  or  normally  received  rather 
than  at  the  location  where  it  is 
physically  received. 

Two  cooperative  associations  (the 
National  Farmers  Organization  and  the 
Farmers  Unionl  that  do  not  represent 
any  producers  under  the  Texas  order 


testified  in  opposition  to  the  adoption  of 
any  transportation  credits.  They 
contend  that  if  the  transportation  of 
surplus  milk  is  subsidized,  such  milk 
would  displace  other  milk  at  northern 
manufacturing  plants,  would  undercut 
prices  at  such  plants,  and  would  place 
downward  pressure  on  manufacturing 
milk  values  to  the  detriment  of  all 
producers.  The  cooperatives  contend 
that  it  would  be  inequitable  for  all 
producers  to  have  to  bear  the  cost  of 
disposing  of  Texas  surplus  milk  while 
Texas  producers  are  benefitting  from  a 
Congressionally-mandaled  higher  Class 
1  differential.  They  contend  that  the 
increased  returns  from  the  significantly 
higher  differential  (which  they  also 
contend  has  encouraged  excess  milk 
production  in  Texa.«i)  should  be  used  by 
AMPI  to  offset  Its  surplus  disposal  costs. 
In  addition,  in  a  bnef  filed  on  behalf  of 
the  Nabonal  Farmers  Organization  it  is 
argued  that  prior  decisions  of  the 
Department  establish  that  a  regional 
view  must  be  taken  when  evaluating  the 
equity  of  proposals  intended  to 
compensate  handler  expenses.  In  this 
regard,  the  brief  refers  to  the  previously 
officially  noticed  1987  decision  that 
denied  credits  for  the  performance  of 
marketwide  services  and  a  1984  decision 
that  denied  a  proposed  credit  for  milk  in 
Class  Ul  uses  under  the  Texas  order. 
Consequently,  official  notice  is  taken  of 
the  Assistant  Secretary's  final  decision 
for  the  Texas  market  issued  on  May  14, 
19&4  and  published  on  May  17. 1984  (49 
FR  20625). 

A  brief  waa  also  filed  on  behalf  of  a 
number  of  producers  under  the  Texas 
order  who  market  their  milk 
independently  to  handlers  who  operate 
plants  under  the  Texas  order.  The 
producers  oppose  the  implementation  of 
transportation  credits.  They  contend 
that  they  ere  already  receiving  a 
redured  blend  price  because  AMPI 
pools  the  surplus  of  other  markets  under 
the  Texas  order,  that  AMPI  is  already 
recovenng  its  balancing  costs,  and  that 
AMPI  has  a  cost  advantage  in  disposmg 
of  surplus  milk  because  its 
manufacturing  pool  plants  are  located 
near  to  the  source  of  heavy  milk 
production. 

There  is  no  dispute  on  the  record  of 
the  proceeding  that  the  dramatic 
increases  in  Texas  production  testified 
to  by  AMPI  will  mean  market  surpluses 
in  excess  of  the  capacity  of 
manufacturing  plants  located  in  the 
marketing  area,  particularly  during  the 
months  of  March-)une  and  December. 
These  months  have  traditionally 
represented  the  period  of  the  greatest 
Class  III  use  of  producer  milk  under  the 
order.  During  the  month  of  December 


1987.  the  most  recent  month  for  which 
data  is  included  m  the  record  that 
illustrates  the  magmtude  of  the  surplus 
problem,  over  60  million  pounds  of  milk 
produced  in  the  major  production  areas 
of  the  Texas  marketing  area  and 
southern  Oklahoma  was  processed  at 
AMPIs  two  pooled  manufacturing 
plants.  During  the  same  month,  more 
than  28  million  pounds  of  producer  milk 
was  transferred  or  diverted  to  nonpool 
plants  outside  Texas  for  surplus 
disposal.  With  normal  seasonal 
increases  in  production,  it  is  hkely  that 
the  amount  of  milk  in  excess  of  local 
plant  capacity  will  exceed  45  million 
pounds  per  month  during  the  current 
flush  production  season. 

When  milk  production  exceeds  all 
available  nearby  plant  capacity,  such 
excess  production  must  either  be 
dumped  or  transported  at  handler 
expense  to  alternative  outlets.  There  is 
little  way  that  AMPI.  or  any  other 
handler,  can  recover  the  additional  cost 
of  hauling  such  milk  to  distant  plants  for 
surplus  disposal.  The  Act  auihorizes  a 
transportation  credit  to  handlers  from 
poo!  funds  who  perform  this  service  if  it 
is  of  marketwide  benefit  Such  service  is 
of  marketwide  benefit  to  all  producers 
on  the  Texas  market  since  the  amount  of 
milk  produced  by  all  such  producers 
contributes  to  the  amount  of  surplus 
milk  that  cannot  be  accommodated  at 
existmg  plants.  Thus,  the 
implementafion  of  the  transportation 
credits  included  herem  w\\\  result  in  all 
producers  bearing  a  portion  of  the 
additional  hauling  costs  incurred  by 
handlers  in  marketing  surplus  milk.  The 
issuance  of  such  credits  is  an  extension 
of  the  marketwide  pooling  concept 
wherein  all  producers  share  the  benefits 
of  the  Huid  milk  sales  and  the  costs  of 
maintaining  reserve  milk  supplies, 

As  previously  slated,  a  number  of 
parties  opposed  the  issuance  of  any 
transportation  credits-  regardless  of  the 
marketing  problems  confrontmg  Texas 
handlers  as  a  result  of  the  increases  in 
production  by  producers.  The  contend 
that  the  proposals  should  be  denied 
because;  (1 1  The  Texas  market  carries 
the  reserve  supplies  io'  nther  markets; 
[21  AMPI  is  not  performing  a  service  of 
marketwide  benefit;  (3)  issues  of  equity 
require  that  a  broader,  regional  view  be 
considered  and  there  is  insufficient 
evidence  in  the  record  to  address  such 
issue:  and  (4)  the  issuance  of 
transportation  credits  would, 
inequitably,  depress  returns  to  dairy- 
farmers  in  other  areas  of  the  country. 

With  respect  to  the  first  major  issue  of 
opposition,  it  is  clear  that  the  Texas 
market  carries  resene  supplies  of  milk 
for  the  Texas  Panhandle.  Lubbock- 
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Plainview.  and  Rio  CrandR  Valley 
Federal  order  markets,  where  virtually 
all  the  milk  producers  are  AMP! 
members.  Consequently,  some  of  the 
costs  of  maintaining  the  reserve  supplies 
for  these  other  markets  are  being  bomc 
by  Texas  order  producers  who  are  no', 
members  of  AMPI.  Opponents  thus 
contend  that  the  proposals  should  be 
denied  for  essentially  the  same  reasons 
as  set  forth  in  the  ofHcialiy  noticed  1987 
decision.  With  respect  to  transportation 
credits,  opponents  quote  the  foliow.ns 
from  such  decision;  "Since  reserve  milk 
supplies  are  unevenly  distributed  among 
the  seven  orders,  the  producers  in  a 
market  that  carries  more  than  its  share 
of  the  reserve  supply  burden  would  be 
paymg  for  balancing  one  or  more  other 
orders.  At  the  same  time,  the  producers 
in  a  market  that  carries  less  than  its 
share  of  the  reserve  supphes  would  not 
pay  their  share  of  the  necessary 
balancing  costs." 

The  fact  that  the  Texas  market  may 
carr>'  some  of  the  reser\'e  supplies  for 
other  markets  does  not  provide  a  basis 
for  denying  the  implementation  of 
transportation  crediTs  'o  handlers  under 
the  Texas  order  There  ^re  a  number  of 
significant  differences  That  distinguish 
the  Texas  situatior  from  ihat  described 
in  the  decision  denyin;^  ihe  issuance  of 
such  credits  for  the  sevr-il  southeastern 
markets.  The  pnmary  differences  are  the 
geographical  limitation  uf  the  proposal 
and  the  fact  that  the  reserve  milk 
supplies  for  other  markets  are  generally 
processed  at  EU  Pa<ic   Tex-iS.  and  do  not 
displace  Texas  ordtT  p'oducer  milk  at 
plants  in  the  major  p'oduction  areas  of 
northern  Texas  and  suuthem  Oklahoma. 
As  previously  indicated,  the  proposal  for 
the  Texas  order  would  limit 
transportation  credit'^  to  milk  shipped 
out  of  the  major  northern  Texas  and 
southern  Oklahoma  production  areas. 
The  excess  surplus  milk  pooled  on  the 
Texas  marke'  thai  is  associated  with  the 
other  markets  Js  producf'd  primarily  in 
New  Mexico  and  does  noX  utilize  the 
manufacturing  capacity  that  is  available 
in  the  heavy  milk-producing  areas  of  the 
Texas  market.  Such  td^'.'k  is  essentially 
New  Mexico  milk  that  is  pooled  on  Ihe 
Texas  market  but  divertr'd  lo  AMPI's 
mianufactunng  plant  at  F.I  Paso.  The  E! 
Paso  plant  is  pooled  -ir^der  the  Rio 
Grande  Valley  order  ar^d  the  milk 
normally  transferred  or  diverted  to  auch 
plant  would  not  be  ?hgiMe  for  a 
transportation  credit  under  the  Texas 
order  Consequently.  Texas  order 
producers  would  mcur  a  blend  price 
reduction  only  for  transportation  costs 
that  result  from  the  hauling  of  milk 
produced  in  the  major  production  areas 
that  is  m  excess  of  local  plant  capacity. 


At  the  same  time,  producers  supplying 
the  Rio  Grande  Valley  order  would  incur 
all  of  the  transportation  costs  that 
would  result  if  such  milk  would  have  lo 
be  shipped  to  distant  outlets  for  surplus 
disposal-  Consequently,  the 
implementation  of  transportation  credits 
under  the  Texas  order  is  not  directly 
linked  to  the  surplus  of  other  markets 
that  IS  pooled  under  the  Texas  order. 

Opponents  of  transportation  credits 
are  concerned  that  New  Mexico 
production  could  be  received  and 
processed  at  AMPI's  Texas  balancing 
plants,  with  milk  produced  in  the  major 
Texas  production  areas  then  being 
shifted  to  nonpool  plants  outside  Texas 
and  qualifying  for  a  transportabon 
credit.  The  distances  that  such  milk 
would  have  to  be  shipped  would  tend  to 
limit  such  activity.  However,  additional 
provisions  are  included  in  the  regulatory 
provisions  lo  deal  with  these  and  other 
similar  movements  of  milk  to  prevent 
Texas  order  producers  from  incurrmg  a 
blend  price  reduction  from  unnecessary 
movements  of  milk  to  nonpool  plants 
outside  Texas. 

On  the  second  major  point  of 
opposition,  opponents  argue  that  AMPI 
is  marketing  its  own  surplus  and.  thus,  is 
not  performing  a  service  of  marketwide 
benefit  that  warrants  compensation 
From  producers  under  the  Texas  order. 
They  also  contend  that  AMPI  is  not 
beanng  a  disproportionate  share  of 
balancing  costs  since  AMPI  does  not 
handle  a  disproporitionate  share  of  the 
market's  Class  III  use  if  the  amount  of 
other  order  surplus  milk  Is  excluded 
from  the  Texas  pool,  They  also  contend 
that  AMPI  has  been  able  to  recover  the 
cost  of  balancing  the  needs  of 
distributing  plants  through  its  over-order 
pricing  stnicture. 

With  respect  to  this  later  point.  AMPI 
has  been  able  to  recover  at  least  some 
of  the  costs  of  balancing  Ihe  needs  of 
some  distributing  plants  through  its 
seasonal  over-order  pricing  pnsgrHm. 
Under  such  plan,  higher  prices  are 
charged  to  handlers  who  purchase  less 
milk  during  the  flush  production  months 
than  was  purchased  during  the  previous 
fall  months.  However,  luch  pricing  plan 
has  not  been  geared  to  Ihe  recovery  of 
costs  associated  with  marketing  or 
hauling  milk  to  distant  outlets  that  is  in 
excess  of  all  Ihe  capacity  available  at 
plants  in  the  marketing  area.  Instead, 
such  over-order  pricing  is  geared  lo 
recover  costs  associated  with  balancing 
Ihe  increased  demand  of  fluid  mjik 
handlers  for  additional  milk  in  the  fall  of 
each  year. 

Contrary  to  opponents'  views,  AMPI 
does  perform  a  balancing  function  and 
carries  a  disproportionate  share  of  the 


Class  III  use  under  the  Texas  order.  The 
Texas  order  pools  more  than  six  times 
the  amount  of  milk  that  is  pooled  under 
the  Rio  Grande  Valley.  Texas  Panhandle 
and  Lubbock-Plamview  orders 
combined.  Thus,  only  a  relatively  small 
amount  of  Class  III  use  and  producer 
milk  would  have  lo  be  removed  from  the 
Texas  pool  (10  to  13  million  pounds  per 
month)  for  the  Texas  market  to  reflect 
the  four-market  Class  III  use  of  19 
percent  during  19B7  Consequently. 
AMPI  would  still  carry  a 
disproportionate  share  of  the  Class  III 
use  under  the  Texas  order  and,  as  a 
result,  would  bear  a  disproportionate 
share  of  Ihe  cost  of  handlmg  nv.ch  milk. 
This  supports  a  more  equitable  sharing 
of  such  costs  among  all  producers  on  the 
market  through  Ihe  implementation  of 
transportation  credits,  as  authorized  by 
the  Act.  In  addition,  even  if  there  was 
not  a  substantial  disproportionate 
sharing  of  Class  III  use  among  handlers, 
the  Act  provides  the  authonty  to 
implement  transportation  credits  to 
handlers  who  provide  a  service  lo 
producers  under  marketing  conditions 
where  production  exceeds  all  available 
nearby  plant  capacity. 

With  respect  to  the  third  major  point 
of  opposition  to  the  implementation  of 
transportation  credits,  opponents 
contend  that  regional  equity 
considerations  require  the  denial  of  the 
proposal  since  prior  decisions  estabhsh 
a  Department  policy  that  a  regional 
view  must  be  taken  in  evaluating  issues 
of  equity  among  producers.  Opponents 
cite  the  1987  decision  that  denied  Ihe 
issuance  of  transportation  credits  for 
several  southeastern  markets  and  a  19BJ 
decision  concerning  the  denial  of  a 
proposed  reduction  to  the  Class  III  price 
(in  the  form  of  a  credit  lo  handlers)  for 
certain  months  under  the  Texas  order. 

The  distinctions  between  the  1987 
decision  and  the  present  circumstances 
were  set  forth  under  the  first  major  point 
of  opposition  to  the  implementation  of 
transportation  credits  under  the  Texas 
order.  With  respect  to  the  19B3  decision. 
AMPI  claimed  that  it  was  experiencing 
tosses  in  operating  its  two 
manufacturing  plants  because  of  the 
excessive  quantities  of  milk  that  had  to 
be  processed  during  certain  months  of 
the  year.  Thus,  the  issue  centered  on  the 
profitability  or  losses  associated  with 
operating  two  manufacturing  plants  that 
perform  a  balancing  function  for  the 
market. 

The  proposal  was  denied  for  a 
number  of  reasons,  including  the 
uncertainties  over  the  extent  of  the 
claimed  losses  and  because  substantial 
quanltlies  of  milk  to  which  the  credit 
would  apply  were  diverted  to  other 
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plants.  There  were  no  claimed 
manufflctunng  losses  on  such  milk. 
Thus,  it  could  not  be  concluded  that  the 
claimed  losses  at  the  two  plants  were  a 
sufficient  basis  for  determining  the 
extent  of  manufacturing  losses  in 
handling  the  surplus  milk  associated 
with  the  Texas  market. 

The  present  case  involves 
transportation  costs  incurred  by 
handlers  on  milk  that  exceeds  Ihe 
capacity  of  plants  in  the  market  that 
must  be  hauled  to  distant  outlets.  Ther^ 
is  no  dispute  over  the  costs  that  are 
incurred  by  AMPI.  or  any  handler  who 
hauls  milk  to  distant  outlets.  The  Act 
specifically  authorizes  the  use  of 
producer  fimds  to  compensate  handlers 
for  transportation  expenses  incurred  in 
performing  a  market-clearing  service. 

The  previous  decision  also  indicated 
that  it  has  been  a  longstanding  policy 
that  the  coats  of  providing  a  balancing 
service  should  be  recovered  from  the 
fluid  milk  handlers  that  benefit  directly 
from  the  balancing  function  and  that 
over-order  prices  were  a  mechanism  for 
such  recovery  of  costs.  However,  the 
Act  has  been  amended  since  that 
decision  was  written  to  specifically 
provide  that  handlers  may  be 
reimbursed  by  producers  for  costs 
incurred  in  performing  a  number  of 
services,  including  the  cost  of  hauling 
milk  to  outlets  for  surplus  disposal. 

The  last  major  point  of  opposition 
concerns  the  potential  impact  that 
surplus  Texas  production  could  have  on 
dairy  farmers  in  other  areas  of  the 
country.  Opponents  contend  that  it 
would  be  inequitable  for  such  dairy 
farmers  to  bear  Ihe  cost  of  disposing  of 
Texas  surplus  production. 

The  basic  Impact  of  pool 
transportation  credits  under  the  Texas 
order  will  be  on  producers  who  supply 
the  Texas  market  This  will  be  through  a 
lowering  of  their  returns  from  the  sale  of 
milk  to  partially  compensate  handlers 
for  performing  a  marketing  service  of 
marketwide  benefit.  It  is  recognized. 
however,  that  surplus  milk  on  the  Texas 
market  may  result  in  a  lowering  of 
returns  lo  dairy  farmers  in  other  areas 
as  well.  Surplus  production  in  Texas,  or 
anywhere  in  the  country,  places  a 
downward  pressure  on  all  milk  prices 
since  such  milk  must  be  processed  into 
manufactured  dairy  products  that 
compete  for  sales  in  a  national  market. 
National  supply/demand  conditions  that 
establish  lower  milk  values  would  exist 
with  or  without  the  application  of 
transportation  credits  to  handlers  in  the 
Texas  market  or  in  other  markets.  Any 
resulting  decline  in  the  "Minnesota- 
Wisconsin  price,"  which  is  an  indicator 
of  overall  supply/demand  conditions  for 
milk  in  manufacturing  uses,  would  have 


an  impact  on  returns  to  all  dairy  farmers 
associated  with  Federal  order  markets, 
including  those  who  supply  the  Texas 
market.  As  previously  staled,  returns  to 
Texas  producers  would  also  reflect  the 
credits  provided  to  handlers. 

The  primary  concern  is  that  any 
transportation  credits  should  not 
overcompeasate  handlers  for  hauling 
costs.  To  do  50  would  represent  a  charge 
to  Texas  producers  in  excess  of  the 
value  of  the  5er\'ice  and  possibly  create 
incentives  for  needless  movements  of 
milk  to  generate  hauling  profits. 
Consequently,  the  transportation  credits 
established  herein  are  intended  to 
reimburse  handlers  only  for  a  portion  of 
the  costs  incurred  so  as  to  discourage 
any  unnecessary  movements  of  milk. 

Transportation  credits  should  be 
applicable  only  to  milk  that  is  produced 
in  the  major  production  areas  of 
northern  Texas  and  southern  Oklahoma, 
as  proposed  by  AMPI.  This  territory 
represents  the  primary  production  area 
for  the  Texas  market.  This  northern  milk 
supply  is  in  excess  of  the  fluid  milk 
needs  of  the  northern  population  centers 
and  moves  as  needed  lo  supply  the  fluid 
milk  requirements  of  southern 
population  centers  located  in  deficit 
milk  producing  areas.  When  the 
northern  milk  supply  is  not  needed  for 
fiuid  use  in  either  the  northern  or 
southern  population  centers,  it  is 
normally  processed  at  manufacturing 
plants  located  in  Zone  1  of  the 
marketing  area. 

Zone  1,  which  contains  the  major 
Dallas-Ft.  Worth  population  center,  is 
the  heaviest  milk  producing  area.  The 
zone  includes  eight  diBtributmg  plants. 
one  supply  plant,  the  two  pooled, 
balancing,  manufacturing  plants 
operated  by  AMPI  and  a  number  of 
nonpool  plants  at  which  pooled  milk  is 
processed  into  Class  H  products  Zone  3 
(Waco)  is  south  of  Zone  1  and  is  the 
second  largest  milk  producing  area.  It 
contains  only  one  distributing  plant. 
Milk  production  in  this  area  is  located 
between  the  major  Zone  1  consumption 
center  and  other  major  consumption 
areas  to  the  south  in  Zone  8  (Houston) 
and  Zone  9  (San  Antonio).  Zone  1-A 
(Burkhumetl)  is  the  third  largest  milk 
producing  ara  and  is  northwest  of  the 
population  center  in  Zone  1.  There  is 
also  only  one  distributing  plant  in  Zone 
1-A.  Combined,  these  three  zones 
represent  about  75  percent  of  the  milk 
produced  in  Texas  that  is  pooled  under 
the  Texas  order  and  more  than  60 
percent  of  bII  the  milk  pooled  under  the 
order.  The  three  zones  also  include  the 
top  10  milk  producing  counties  in  Texas, 
which  represented  58  percent  of  the 
total  Texas  production  and  62  percent  of 
the  Texas  pooled  milk  during  December 


1987.  These  counties  expenenctd  more 
than  a  20  percent  increase  in  production 
from  December  1986  to  December  1987. 

The  amount  of  Oklahoma  production 
pooled  on  the  Texas  market  decreased 
from  about  16  million  pounds  per  month 
in  1986  to  15  million  pounds  per  month 
in  1987.  Of  the  15  million  pounds,  about 
9-4  million  pounds,  or  63  percent,  was 
produced  in  the  19  southern  Oklahoma 
counties  located  immediately  to  the 
north  of  Zones  1  and  1-A  of  the  Texas 
marketing  area.  There  is  one  nonpool 
plant  in  this  area,  located  at  Lawtoo. 
Oklahoma,  and  that  plant  is  expected  to 
be  closed  in  Ihe  near  future. 

During  1966,  AMPI  delivered  about  90 
percent  of  the  southern  Oklahoma  milk 
production  to  Texas  pool  plants  in  )uly. 
35  percent  in  March  and  an  average  of 
58  percent  for  the  entire  year.  During 
19fi7.  AMPI  delivered  79  percent  of  such 
milk  to  Texas  pool  plants  in  August.  20 
percent  in  Apnl  and  an  average  of  48 
percent  for  the  entire  year.  The 
remaining  proportions  were  diverted  to 
nonpool  plants  located  outside  Texas. 
As  a  result,  it  is  apparent  that  the 
southern  Oklahoma  production  is  an 
integral  part  of  the  supply  source  for  the 
Texas  market  and  also  would  be  the 
first  milk  to  be  moved  to  nonpool  plants 
outisde  Texas  when  production  exceeds 
local  plant  capacity.  Such  milk  is  moved 
on  a  direct-shipped  basis  from  famis  lo 
plants  in  Zones  1  and  1-A  of  the 
marktmg  area  or  is  diverted  to  nonpool 
plants  outside  Texas  when  it  is  not 
needed  or  when  supplies  of  milk  exceed 
the  capacity  of  plants  in  Texas.  As  a 
result,  transportation  credits  should  be 
applicable  to  milk  produced  in  southern 
Oklahoma  as  well  as  lo  milk  produced 
in  the  three  pricing  zones  of  the  Texas 
marketing  area  that  also  represent  the 
pnmary  production  areas  for  the  Texas 
market. 

The  pricing  structure  of  the  Texas 
market  reflects  the  relationship  between 
the  production  and  consumption  centers 
of  the  market.  Zone  1  is  the  basing  point 
at  which  Class  1  prices  to  handlers  and 
blend  prices  to  producers  are  announced 
under  the  order.  Location  adjustments 
are  apphed  to  the  Zone  1  Class  I  and 
blend  prices  for  other  pricing  zones  in 
the  marketing  area  and  for  locations 
outside  the  marketing  area.  The  order 
provides  for  plus  adjustments  to  ihe 
south  of  Zone  1  and  minus  adjustments 
to  the  north  of  Zone  1.  For  example. 
Class  I  and  blend  prices  for  Zone  3  are 
increased  by  15  cents  while  such  prices 
are  reduced  by  25  cents  and  28  cents. 
respectively,  for  milk  received  at  plants 
in  Zone  1-A  of  the  marketing  area  and 
the  19  southern  Oklahoma  counties.  The 
increasing  prices  from  north  lo  south 
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rvfleci  the  need  for  milk  produced  in  the 
northern  major  production  arefls  to 
move  greater  distances  to  supply  the 
milk  requirements  of  plants  located  in 
the  southern  deficit  production  areas  of 
the  market.  Thu.s,  location  adjustments 
compensate  producers  for  the  gredier 
value  of  the  economic  service  producers 
provide  to  handlers  in  shippmg  milk 
greater  distances  to  supply  fluid  milk 
needs.  Conversely,  when  handlers  incur 
greater  transportation  costs  in  marketing 
milk  of  producers  that  is  in  excess  of 
plan!  capacity,  they  are  providing  a 
S'-rvice  of  economic  value  to  producers. 

A  transportation  credit  for  handlers 
should  be  provided  for  surplus  milk  th^i 
IS  either  transferred  or  diverted  to 
nonpool  plants  outside  Texas.  In  either 
case  the  credit  should  be  computed  at 
the  rate  of  2  4  cents  per  hundredweight 
per  10  miles  for  the  distances  that  milk 
!s  hauled.  Such  rate  represents  80 
percent  of  the  3-cenl  per  hundredweight 
hai^ling  cost  used  to  establish  location 
ddiustments  m  the  Texas  and  other 
Federal  order  marketing  areas  to 
conform  with  Congressionally-mandated 
Class  i  differentials  established  May  1, 
1986.  Official  notice  is  taken  of  the 
Assistant  Secretary's  final  decision 
concerning  the  Texas  and  certain  other 
marketing  areas  issued  on  October  30. 
1986  and  published  November  5.  1986 
(51  FR  40176).  Such  2.4-cent  rate  also 
represents  a  reasonable  alignment  of 
Class  I  differentials  between  Dallas  and 
major  cities  in  other  Federal  orders 
located  in  Arkansas,  Oklahoma.  Kansas 
and  Missouri 

The  credit  rate  proposed  by  AMPI  is 
based  on  actual  hauling  costs  incurred 
in  shippmg  milk  to  nonpool  plants 
outside  Texas,  However,  such  rate  is 
excessive  in  that  actual  hauling  costs 
are  not  reflected  in  location  adjustments 
under  the  Texas  and  other  nearby 
orders.  As  indicated  in  the  officially 
noticed  1986  decision.  location 
adjustments  reflect  at  most  a 
consen,ative  estimate  of  hauling  costs  to 
avoid  hauling  profits  and  to  promote 
hauling  efficiencies  and  encourage  milk 
to  move  to  the  nearest  alternative 
outlets.  Such  precautions  for  hauling 
milk  for  Class  I  use  are  even  more 
necessary  for  hauling  milk  that  is 
surplus  to  plant  capacity  Incentives  are 
necessary  to  promote  the  use  of  the 
nearest  available  outlets  for  surplus 
disposal  to  ensure  that  returns  to 
producers  are  not  reduced  for  shipments 
of  milk  over  greater  distances  than 
necessary.  Also,  the  use  of  such  lower 
rate  for  transportation  credits  insures 
that  the  hauling  incentive  for  surplus 
milk  is  less  than  what  is  provided  for 
milk  for  fluid  use 


The  handlers'  proposed  rate  is  overly 
conservative  and  is  based  on  various 
alignment  rates  between  locations  In  the 
Texas  marketing  area.  However,  such 
rates  reflected  between  certain  cities 
disregard  the  fact  that  the  location 
adjustments  for  the  major  consumption 
centers  of  the  Texas  market  are  based 
on  a  Ihree-cenl  hauling  rate  for  the 
additional  distances  between  such 
consumption  centers  and  the  nearest 
major  production  area.  For  example,  as 
set  forth  in  the  officially  noticed  1986 
decision,  the  plus  location  adjustment 
for  Zone  9  (San  Antonio)  is  42  cents  per 
hundredweight-  Such  adjustment  is 
based  on  the  additional  distance  that 
milk  must  move  from  Stephenville 
(Fj-ath  County)  to  San  Antonio  versus 
the  distance  between  Stephenville  and 
Ft.  Worth.  The  additional  distance  of 
140  miles  at  three  cents  per  10  miles 
establishes  the  42-cent  location 
adjustment  However,  such  adjustment 
reflects  an  alignment  rate  of 
considerably  less  than  three  cents 
between  Dallas  and  San  Antnnio. 
Consequently,  the  various  alignment 
rates  that  result  between  cities  within 
the  Texas  marketing  area  do  not 
necessarily  reflect  the  hauling  incentives 
provided  under  the  Texas  order  for 
movements  of  milk  from  production 
areas  to  alternative  consumption 
centers.  In  addition,  such  alignment 
rales  within  the  Texas  marketing  area 
do  not  reflect  the  alignment  of  Class  1 
differentials  between  Dallas  and  other 
Federal  order  markets  to  the  north. 

The  transportation  credits  should 
apply  to  milk  that  is  transferred  or 
diverted  to  any  nonpool  plant  located 
outside  the  Slate  of  Texas  for  Class  II  or 
Class  ni  use.  There  was  no  testimony 
presented  at  the  heanng  or  arguments 
presented  in  hntyh  to  limit  such  credits 
to  only  Class  III  uses.  In  addition,  there 
should  be  no  limitation  of  credits  (o  only 
northward  movements  of  milk.  Such  a 
limitation  would  be  inconsistent  with 
the  implementation  of  a  low  credit  rate 
to  encourage  the  use  of  the  nearest 
available  outlets  for  surplus  disposal  to 
minimize  the  impact  of  transportation 
credits  on  Texas  order  producers. 

The  transportation  credit  to  handlers 
should  apply  to  bulk  fluid  milk  products 
transferred  by  handlers  from  pool  plants 
located  in  Zone  1  of  the  marketing  area 
lo  nonpool  plants  located  outside  Texas 
The  credit  should  apply  to  the  (olal 
distance  of  the  transfer. 

The  AMPI  proposal  would  have 
applied  a  credit  to  milk  that  is 
transferred  or  diverted  from  farms  of 
producers  in  Zones  1  and  3  for  the 
distance  in  excess  of  90  miles  between 
Dallas  and  the  nonpool  plants  receiving 


the  milk-  The  basis  for  the  mileage 
limitation  is  that  producers  on  the 
average  pay  the  cost  of  hauling  milk  for 
90  miles  to  supply  the  fluid  milk  plants 
in  Zone  1  of  the  marketing  area. 
However,  with  respect  to  transfers  of 
milk  from  pool  plants,  producers  would 
pay  the  cost  of  hauling  milk  lo  the  plant 
of  first  receipt.  To  the  extent  that  milk  is 
in  excess  of  plant  capacity,  the 
transferor  handler  would  incur  the  cost 
of  hauling  milk  from  the  pool  plant  lo 
the  nonpool  plant  for  surplus  disposal 
Thus,  (he  handler  transferring  the  milk 
should  be  reimbursed  for  the  total 
distance  between  the  pool  plant  and  the 
nonpool  plant  for  performing  such 
marketing  service  for  producers. 

Exceptions  flied  on  behalf  of  five 
handlers  requested  that  the 
transportation  credit  to  handlers  should 
not  apply  to  the  first  100  miles  for  milk 
that  IS  transferred  to  nonpool  plants 
outside  Texas  The  handlers  indicate 
that  the  failure  to  exclude  the  first  100 
miles  results  in  a  different  treatment  for 
transferred  milk  than  for  diverted  milk 
and,  as  a  result,  provides  a  greater 
incentive  for  hauling  surplus  milk  than 
for  hauling  milk  lo  plants  for  fluid  use. 

The  reasons  for  the  different 
treatmeni  for  diverted  and  transferred 
milk  are  set  forth  in  the  decision.  As 
indicated,  it  would  be  inappropriate  to 
provide  a  transportation  credit  to  a 
handier  for  the  tola!  distance  that  milk 
is  diverted  lo  a  nonpool  plant  since  the 
value  of  the  service  provided  by 
handlers  for  producers  includes  only  the 
distance  beyond  that  which  is  normally 
paid  for  by  producers,  However,  with 
respect  lo  the  transfer  of  milk,  producers 
would  have  paid  the  cost  of  hauling  milk 
to  the  transferor  pool  plant.  To  the 
extent  that  such  milk  is  in  e.vcess  of  all 
available  plant  processing  capacity,  a 
handler  who  receives  such  milk  would 
then  incur  the  total  transportation  cost 
involved  in  transferring  milk  to  a  distant 
nonpool  plant  for  surplus  disposal.  Thus, 
the  treatment  of  transferred  and 
diverted  milk  Is  different  because  the 
value  of  the  service  provided  by 
handlers  for  producers  varies  between 
the  two  different  types  of  milk 
shipments, 

The  handlers  also  presented  a  number 
of  examples  to  attempt  to  illustrate  (hat 
the  failure  lo  exclude  100  miles  from  the 
transfer  distance  for  credit  purposes 
would  provide  a  greater  incentive  to 
haul  milk  for  surplus  disposal  than  to 
haul  milk  to  supply  the  Class  1  market. 
The  examples  include  shipments  of  milk 
from  Sulphur  Springs  to  San  Antonio 
and  Houston  versus  shipments  for  the 
same  mileages  to  unspecified  locations 
outside  Texas.  The  examples  compare 
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the  location  adiustments  provided  under 
the  order  (42  cents  at  San  Antonio  and 
54  cents  at  Houston)  with  the 
transportation  credits  that  would  be 
provided  for  the  same  hauling  distance. 
The  calculations  indicate  a 
transportation  credit  of  B1.6  c^nts  for 
335  miles  [Sulphur  Springs  to  San 
Antonio)  end  62.4  cents  for  253  miles 
(Sulphur  Springs  to  Houston).  The 
handlers  conclude  thai  the 
transportation  credit  for  hauling  surplus 
milk  would  be  closer  lo  the  location 
adjustments  provided  under  the  order 
for  the  same  distances  if  the  fu'St  100 
miles  were  excluded  for  credit  purposes. 

The  completion  of  the  order  location 
adjustments  and  the  transportation 
credit  amounts  misrepresents  the  intent 
of  the  provisions  and  confuses  the 
producer  and  handler  incentives  to 
deliver  milk  to  any  location  for  fluid  or 
surplus  use.  First  of  alt.  the  plus  location 
adjustments  are  an  additional  cost  to 
handlers  for  milk  in  Class  I  use  that 
reflects  the  additional  service  provided 
by  producers  for  supplying  milk  to 
handlers  located  m  some  consumption 
area  versus  handlers  located  in 
alternative  consumption  centers.  The 
application  of  the  location  adjustments 
to  the  blend  price  payable  to  producers 
provides  the  incentive  for  producers  to 
deliver  milk  for  all  uses  directly  from  the 
farm  to  plants  at  alternative  locations. 
Thus,  the  location  adjustments  at  San 
Antonio  and  Houston  reflect  only  the 
additional  cost  of  hauling  milk  from  the 
farm  to  such  locations  (at  three  cents 
per  hundredweight  per  10  miles)  relative 
to  the  cost  of  hauling  milk  to  plants  in 
the  Dallas-Fort  Worth  area  (Zone  1). 
However,  the  Class  I  differential 
applicable  in  Zone  1,  which  sets  the 
overall  Class  I  price  level  for  the  market. 
reflects  the  Zone  1  location  value.  Thus, 
among  other  things,  the  Class  I 
differential  in  Zone  1  is  intended  to 
reflect  the  cost  of  hauling  milk  to  plants 
in  Zone  1.  Consequently,  a  comparison 
of  the  location  adjustments,  which 
reflect  only  additional  costs,  with  a 
calculated  total  handler  cost  from  point 
to  point  is  not  appropriate.  Furthermore, 
the  location  adjustments  are  based  on 
the  additional  cost  of  hauling  milk  from 
the  nearest  available  procurement  area 
(Stephenville  or  Sulphur  Springs)  rather 
than  only  the  Sulphur  Springs  location 
used  in  the  exceptions. 

In  addition  to  the  above,  it  is  noted 
that  there  are  no  direct  handler 
incentives  lo  ship  milk  for  surplus  use  to 
any  location-  Furthermore,  there  is  no 
incentive  for  handlers  to  market,  or  even 
receive,  milk  that  is  m  excess  of  plant 
capacity.  To  the  extent  that  handlers 
market  such  milk,  a  ser\'ice  of  value  is 


being  provided  to  producers  by  handlers 
who  are  incurring  substantial  costs  in 
the  handling  of  such  milk.  The 
transportation  credit  is  intended  to 
reflect  a  portion  of  the  cost  incurred  by 
handlers  which  includes  the  total 
distance  that  milk  must  be  hauled  to 
available  outlets  outside  Texas. 

For  the  previous  reasons  it  cannot  be 
concluded  thai  the  transportation  credit 
on  transferred  milk  provides  a  greater 
incentive  for  hauling  surplus  milk  Ihnn 
for  hauling  milk  to  plants  for  fliud  use. 
Thus,  the  request  to  exclude  the  first  100 
miles  for  transportation  credit  purposes 
is  denied. 

Since  the  use  of  Dallas  as  a  basing 
point  and  the  mileage  limitations  would 
not  apply  for  p«itablishing  a 
transportation  credit  for  transfers  of 
milk,  it  is  not  necessary  lo  include  Zone 
3  of  the  marketing  area  as  an  area  from 
which  a  credit  would  apply  to  transfers 
of  milk.  Such  zone  is  the  southern-most 
area  to  which  transportation  credits 
would  apply  and  there  is  only  one  pool 
distributing  plant  located  in  the  area. 
Any  transfer  of  milk  to  nonpool  plants 
outside  Texas  would  be  expected  to 
originate  from  the  pool  plants  that  are 
located  in  Zone  1  of  the  marketing  area. 
Also  a  transportation  credit  would  not 
apply  to  transfers  of  milk  from  plants 
located  in  Zone  1-A  of  the  marketing 
area  or  southern  Oklahoma.  There  are 
no  pool  plants  in  southern  Oklahoma 
and  only  one  pool  distributing  plant  in 
Zone  1-A  and  there  was  no  proposal  to 
provide  credits  on  transfers  of  milk  from 
such  areas. 

It  is  noted  that  the  intent  of  the  credit 
proposals  is  to  limit  such  credits 
primarily  to  the  major  surplus 
production  areas  of  the  market, 
(however,  as  pointed  out  at  the  hearing. 
milk  that  onginates  outside  such 
production  areas  may  be  received  at 
pool  plants  that  subsequently  transfer 
milk  lo  nonpool  plants  outside  Texas. 
Once  such  milk  is  commingled  in  a  plant 
with  milk  that  originated  in  the  major 
production  areas  its  identity  is  lost. 
Thus,  any  milk  that  is  received  at  Zone  1 
pool  plants  should  be  eligible  for  a 
transportation  credit.  However,  as  set 
forth  later  in  this  decision,  the  amount  of 
milk  eligible  for  a  transportation  credit 
would  be  reduced  to  the  extent  that  milk 
is  received  from  outside  the  State  of 
Texas.  Such  offset,  in  conjunction  with 
the  restriction  lo  Zone  1  plants  for 
transportation  credits  on  milk  transfers, 
will  lend  to  limit  the  application  of  the 
such  credits  lo  milk  produced  inside  the 
major  production  areas  of  the  market- 
Transportation  credits  should  also  be 
provided  to  handlers  who  move  milk 
directly  from  the  farms  of  producers  to 


nonpool  plants  located  outside  the  State 
of  Texas.  Handlers  may  divert  producer 
milk  from  pool  plants  where  the  milk  is 
normally  received  regardless  of  the 
location  of  the  pool  plant.  However, 
only  producer  milk  that  is  produced  on 
dairy  farms  located  in  Zones  1. 1-A  or  3 
of  the  marketing  areas  or  m  any  of  19 
specified  southern  Oklahoma  counties 
would  be  eligible  for  a  transportation 
credit.  As  previously  stated,  such  areas 
represent  the  primary  production  areas 
that  are  relied  upon  lo  meet  the  fluid 
milk  needs  of  the  market.  Also,  milk  in 
these  northern  production  areas  would 
be  expected  to  be  the  first  milk  to  be 
moved  to  nonpool  plants  outside  Texas 
when  production  exceeds  plant 
capacity. 

The  credit  should  be  based  on  the 
distance  that  milk  is  hauled  minus  100 
miles.  The  100-mile  exclusion  is 
basically  intended  to  recognize  an 
approximation  of  the  average  hauling 
distance  to  distributing  plants  that  is 
paid  for  by  producers. 

AMPI  proposed  that  milk  delivered 
from  Zones  1  and  3  should  receive  a 
transportation  credit  on  the  distance 
between  Dallas  and  the  nonpool  plant 
minus  90  miles.  On  the  other  hand, 
handlers  proposed  that  the  credit 
distance  should  be  based  on  the 
distance  between  the  nonpool  plant  and 
the  nearer  of  Gainesville.  Sherman, 
Paris  or  Mt.  Pleasant.  Texas,  minus  100 
miles.  With  respect  to  milk  produced  m 
Zone  1-A  or  southern  Oklahoma.  AMPI 
proposed  that  the  credit  be  based  on  the 
distance  between  the  nonpool  plant  and 
the  nearer  of  Burkbumetl.  Texas  or 
Sulphur,  Oklahoma,  minus  110  miles 
The  handler  proposal  for  Zone  1-A 
would  have  used  the  Burkbumetl  basing 
plant  and  the  lOO-mile  exclusion. 

It  is  obvious  from  data  in  the  record 
that  shipping  distances  to  distributing 
plants  vary  significantly.  For  example, 
during  May  1987.  the  weighted  average 
distance  of  milk  movements  to 
distributing  plants  in  Dallas  was  83 
miles,  while  the  weighted  average 
distance  of  shipments  to  Ft.  Worth  and 
Burkbumetl  were  about  50  miles  and  134 
miles,  respectively.  Consequently,  a 
precise  distance  that  milk  from  the 
major  production  areas  is  shipped  to 
distributing  plants,  for  which  the  cost  of 
the  haul  is  paid  by  producers,  is  not 
ascertainable.  However,  it  is  necessary 
that  some  initial  distance  be  excluded. 
Otherwise,  handlers  would  receive  a 
transportation  credit  for  a  hauling 
distance  that  is  normally  paid  for  by 
producers.  A  distance  of  100  miles  is  an 
approximation  of  such  distance  for  the 
four  production  areas  to  which  a  credit 
would  apply.  Also,  such  distance  is  in 
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excess  of  the  shipping  di-stanre 
observed  in  Zone  1  of  the  marketing 
area,  which  contamg  the  greatest 
amount  of  production  and  where  most  of 
the  diatribulmg  plants  are  iocated  A 
miledge  in  excess  of  the  Zone  1  average 
shipping  distance  is  consistent  with  the 
need  to  insure  that  handlers  are  not 
overcompensHted  for  hauhng  costs 
incurred  m  clearing  the  market  of 
surplus  milk. 

In  order  to  insure  that  handlers  are 
not  overcnmpensated.  the  distance  to 
which  a  credit  apphes  should  not  be 
based  excliisively  on  the  basmR  points 
that  were  proposed  by  either  AMPI  or 
handlers.  Rather,  one  basmg  point  and 
various  other  locations  should  be  used 
to  determine  the  transportation  distance 
for  which  a  credit  would  apply  The 
credit  should  apply  to  milk  that  is 
diverted  to  a  nonpool  plant  that  is  in 
excels  of  100  miles  from  the  nearer  of 
the  c!ty  hall  m  Dallas.  Texas,  the  pool 
plant  of  last  receipt  for  the  major  portion 
of  the  miik  on  the  load,  or  the  cjiiirhouse 
of  the  county  wh»?re  the  ma|or  portion  of 
iht^  milk  on  Lhe  load  was  produced.  The 
use  of  these  various  locations  to 
df-tfrmme  the  distance  to  which  a  credit 
would  apply  will  assure  that  handlers 
will  not  receive  a  credit  for  a  greater 
distance  than  milk  was  hauled,  Such 
procedure  will  carry  out  the  objectives 
of  the  handlers  proposal,  but  with  a 
greater  degree  of  precision  than  would 
be  accomplished  by  the  use  of  the 
northern  basing  points  as  handlers 
proposed. 

In  addition  to  a  transportation  credit 
for  diverted  milk.  .AMPI  also  proposed 
that  such  milk  that  originates  tn  the 
primary  production  areas  should  no 
lonj^er  be  pnced  at  the  location  of  the 
plant  to  which  it  is  diverted  if  the  milk  is 
diverted  to  a  nonpool  plant  located 
outside  the  State  of  Texas.  Such  change 
to  the  point  of  pricing  on  diverted  milk 
was  proposed  for  all  months  of  the  year 
by  AMPI  and  for  the  flush  production 
months  by  handlers. 

.As  previously  stated,  the  Texas  order 
provides  for  both  plus  and  minus 
location  adjustments  that  reflect  the 
value  of  the  economic  service  provided 
by  producers  in  shipping  milk 
alternative  distances  from  production 
areas  to  handlers'  plants  at  various 
locations  for  fluid  uses.  Handlers  pay  for 
the  value  of  the  economic  service 
provided  by  producers  by  the 
appUcabon  of  location  adpistmenta  to 
the  Class  1  pnce.  There  are  no  location 
adjustments  to  handlers  for  milk  in 
Class  n  or  Qasa  UI  uses  since  the  basic 
principle  la  to  cover  the  costs  associated 
with  hauling  milk  to  distributing  plants 
f>ir  fluid  use.  Also,  there  is  no  pncing 


incentive  provided  for  hauhng  milk  for 
manufacturing  uses,  which  compete  in  a 
mii.'-ket  thai  is  more  regional  or  national 
in  scope  than  that  for  fluid  milk,  since  it 
IS  more  economical  for  milk  to  be 
processed  into  manufactured  products 
at  plants  in  production  areas.  Such 
concentrated  products  can  b- 
transported  at  a  lesser  cost  than  bulk 
fluid  mtlk  products 

f*roducers  are  compensated  for  the 
transportation  serv'ice  provided  lo  fluid 
milk  handlers  by  the  application  of  the 
handler  Class  1  location  adjustments  to 
the  blend  price.  Consequently,  the 
producers  location  adjustments  apply  to 
all  milk  delivered  to  a  plant,  regardless 
of  Its  use,  while  handlers  pay  the 
location  adjustment  for  milk  in  Class  I 
use.  The  same  location  adjustment  is 
applicable  to  the  blend  price  since  the 
hauling  cost  is  the  same  for  all  milk 
delivered  to  a  handler  by  a  producer 
regardless  of  the  ultimate  use  of  the  milk 
by  the  handler. 

The  concept  of  pricing  diverted  milk 
at  the  plant  where  it  Is  received  is  based 
on  the  fact  that  milk  that  is  in  excess  of 
fluid  milk  needs  is  normally  processed 
at  manufacturing  plants  that  are  located 
near  or  in  the  major  production  areas. 
Thus,  producers  whose  milk  is  delivered 
to  such  plants  normally  incur  a  lesser 
hauling  cost  than  if  their  milk  Is  shipped 
further  distances  to  supply  fluid  milk 
phmts  that  are  located  near  or  in  the 
major  consumption  areas  of  the  market. 
Within  the  Texas  market,  the  major 
balancing  manufacturing  plants,  as  well 
as  distributing  plants,  are  located  in 
Zone  I  of  the  marketing  area  where  no 
location  adjustment.s  apply.  The 
distributing  plants  are  located  around 
the  Dallas/Ft.  Worth  consumption 
centers  while  the  manufacturing  plants 
are  located  \n  the  major  production 
arn-is  When  the  milk  supply  exceeds 
fluid  milk  needs,  it  is  processed  at  such 
manufacturing  plants  and  the  producers 
receive  the  Zone  1  blend  price.  Also,  to 
the  extent  that  milk  in  more  northern 
areas  (Zone  1-A  and  southern 
Oklahoma)  where  minus  location 
adruatments  apply  is  shipped  to  such 
plants  in  Zone  t,  producers  art- 
compensated  for  the  hauling  costs 
incurred  m  shipping  rmlk  from  the  north 
to  the  south- 
When  there  is  an  excessive  supply  of 
milk  that  cannot  he  processed  at  plants 
located  wtihin  the  marketing  area. 
particularly  in  Zone  1  or  the  marketing 
area  where  the  balancing  plants  are 
located,  it  must  be  processed  at 
alternative  outlets,  pnncipalty  nonpool 
plants  that  are  tcoated  outside  Texas. 
When  milk  is  diverted  to  such  distant 
plants,  it  is  obvious  that  greater,  rather 


than  lesser,  hauhng  costs  are  incurred. 
Thus,  (he  underlying  assumption  that 
provides  a  basis  for  pncing  milk  at  the 
location  of  the  plant  to  which  it  is 
diverted  is  not  applicable  when  supplies 
of  mitlc  exceed  the  capacity  of  those 
plants  that  are  located  in  the  primary 
production  areas  of  the  Texas  market. 

Regardless  of  the  above,  no  change 
should  be  made  to  the  point  of  pricing 
on  diverted  milk,  as  was  proposed,  to 
deal  with  this  transportation  problem. 
Such  problem  is  primarily  associated 
with  additional  costs  incurred  by 
handlers  in  diverting  milk  to  distant. 
alternative  outlets.  Handlers  who  divert 
milk  to  a  distant  plant  account  to  the 
pool  at  a  Class  II  or  Class  111  price. 
depending  on  the  use  of  the  milk,  that  is 
not  adjusted  for  location.  Under  current 
provisions,  handlers  then  receive  a 
credit  at  the  blend  price  payable  to 
producers  that  is  adjusted  for  the 
location  of  the  plant  to  which  the  milk  is 
diverted.  Thus,  when  milk  is  diverted  to 
a  nonpool  plant  where  a  minus  location 
adjustment  applies,  the  handler  credit  is 
reduced  by  such  location  adjustment. 

A  reduction  in  the  blend  price  credit 
to  a  handler  results  in  establishing  a 
penalty  to  a  handler  for  diverting  milk  lo 
a  distant  plant  for  suptus  dispo.sal.  As  a 
result,  a  transportation  credit  for  a 
handler  should  include  an  additional 
credit  that  is  equal  to  the  difference 
between  the  location  adjustment  that  is 
applicable  in  the  area  where  the  milk  is 
produced  and  any  greater  minus 
location  adjustment  that  is  applicable  at 
the  nonpool  plant  outside  Texas  where 
the  milk  is  received. 

The  application  of  this  additional 
credit  on  diverted  milk  basically  carries 
out  the  intent  of  the  AMPI  proposal  to 
change  the  point  of  pricing  on  diverted 
milk.  As  previously  Indicated,  a  number 
of  parties  opposed  any  such  changes  as 
being  inconsistent  with  the  locabon 
pncing  criteria  under  the  Act.  They  also 
contend  that  the  point  of  pncing  is  not 
directly  related  lo  the  authority  to 
provide  for  credits  to  handlers  for 
performing  a  service  of  marketwide 
benefit  lo  producers. 

Contrary  to  opponents'  views,  the 
problem  associated  with  the  cost  jf 
diverting  surplus  milk  lo  distant  outlets 
IS  a  direct  result  of  the  excess  milk 
production  that  is  being  produced  by 
dairy  farmers  who  supply  the  Texas 
market.  Handlers  who  market  and 
provide  an  outlet  for  such  excess  miik 
provide  a  service  that  benefits 
producers.  Consequently,  it  is  precisely 
the  type  of  service  for  which  the  Act 
specifies  that  handlers  may  be 
compensated  by  producers,  A  failure  to 
provide  the  additional  credit  on  diverted 
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milk  would  result  in  penalizing  a 
handler  for  a  cost  that  Is  incurred  in 
clearing  the  market  of  excess  supplies  of 
milk. 

Furthermore,  the  additional 
transportation  credit  would  not  distort 
the  location  value  of  milk  or  result  in 
non-uniform  costs  to  handlers.  As 
previously  staled,  there  are  no  location 
adjustments  to  handlers  for  milk  in 
Class  11  or  Class  III  uses.  Consequently, 
there  would  be  no  change  in  the  class 
price  value  of  milk  to  handlers  as  a 
result  of  the  credit  lo  remove  the  penalty 
on  handlers  that  results  from  blend  price 
location  adjustments  under  marketing 
conditions  that  exist  when  supplies  of 
milk  exceed  plant  capacity.  In  addition. 
the  application  of  the  additional  credit 
will  promote  the  use  of  the  most 
efficient  and  economical  marketing 
practices  available  to  dispose  of  surplus 
milk.  Most  of  the  milk  that  is  surplus  to 
the  needs  of  the  Texas  market  is 
diverted  to  nonpool  plants  while  limited 
quantities  are  transferred  from  pool 
plants  to  nonpool  plants.  It  is  often  more 
efficient  to  move  milk  from  farms  in 
certain  areas  directly  to  nonpool  plants 
rather  than  for  such  milk  to  be  hauled  to 
pool  plants,  be  unloaded  and  then 
reloaded  for  transfer  lo  a  nonpool  plant. 
In  the  absence  of  the  additional 
diversion  credit,  a  pricing  incentive 
would  be  provided  to  handlers  to  engage 
in  such  uneconomic  transferring 
practices  to  qualify  for  a  transportation 
credit.  Consequently,  the  application  of 
the  additional  credit  on  diverted  milk 
will  allow  handlers  the  flexibility  to  use 
the  most  efficient  method  of  disposing  of 
surplus  milk. 

A  brief  in  opposition  lo  the  proposed 
pricing  point  change  argued  that  such  a 
change  would  amount  to  the 
compensation  of  producers  based  upon 
their  location.  Consequently,  the  brief 
argues  that  the  proposal  would  amount 
lo  a  "nearby"  differential  that  was 
invalidated  in  the  case  of  Zuber  vs. 
Allen  (396  U.S.  168. 1909). 

Contrary  to  the  arguments  presented 
in  the  brief,  the  issue  of  a  transportation 
credit  for  surplus  milk  (which  is  now 
specifically  authorized  by  the  Act)  is 
totally  different  from  the  differential 
invalidated  by  Zuber.  In  Zuber,  the 
nearby  differentia!  was  a  pajTnenl  to 
dairy  farmers  who  were  located  in 
certain  areas.  The  court  concluded  that 
the  location  of  farms  was  not  a  basis  for 
higher  returns  since  location  alone  does 
not  establish  that  producers  provided  a 
service  of  economic  value  to  handlers. 
The  present  circumstance  concerns  a 
credit  from  the  pool  to  handlers  for 
providing  a  service  of  economic  value  to 
producers.  Furthermore,  the  credit  from 


the  pool  {which  lowers  returns  to 
producers)  does  not  change  the  value  of 
milk  to  handlers  at  class  prices  at  any 
location.  The  credit  is  necessary  so  that 
the  handler  who  diverts  the  milk  is  not 
penalized  by  blend  price  locaton 
adjustments  for  providing  a  service  of 
value  for  producers,  namely,  clearing  the 
market  of  excess  milk  supplies. 

The  additional  credit  on  diverted  milk 
should  be  apphcable  only  during  the 
months  of  March-June  and  December.  It 
is  during  these  months,  when  supplies  of 
milk  exceed  plant  capacity,  that 
handlers  provide  an  economic  service  of 
value  to  producers,  for  which  handlers 
should  be  compensated. 

Milk  is  diverted  to  nonpool  plants 
outside  Texas  during  most  months  of  the 
year  by  AMPI.  even  during  those 
periods  when  there  is  obviously 
capacity  available  lo  process  additional 
supplies  of  milk  at  the  Muenster  and 
Sulphur  Springs  balancing  plants. 
Consequently,  the  decision  lo  divert 
milk  to  distant  plants  when  there  is 
capacity  at  plants  in  the  marketing  area 
is  a  business  decision  by  AMPI.  Such 
movements  of  milk  are  not  related  to  the 
movements  of  milk  lo  nonpool  plants 
outside  Texas  that  are  necessitated  by  a 
lack  of  plant  capacity  in  the  marketing 
area  to  handle  the  amount  of  production 
available  during  the  flush  production 
months  of  the  year.  Consequently,  it 
would  be  inappropriate  to  reduce 
returns  to  Texas  producers  to 
compensate  handlers  for  such 
movements  of  milk. 

The  implementation  of  the 
transportation  credits  to  handlers  could 
provide  a  pricing  incentive  for  inefficient 
and  unnecessary  movements  of  milk.  As 
previously  stated,  milk  that  is  produced 
in  New  Mexico  is  currently  associated 
with  the  Texas  market,  although  such 
milk  does  not  currently  displace 
significant  quantities  of  milk  that  is 
produced  in  the  major  production  area 
of  the  Texas  market  from  the  plant 
capacity  that  is  available  in  the  Texas 
marketing  area.  However,  the  existence 
of  a  transportation  credit  under  the 
Texas  order  would  create  an  economic 
incentive  for  such  milk  to  be  received  at 
plants  in  the  marketing  area,  thereby 
displacing  Texas  milk  that  could  be 
hauled  to  alternative  outlets  with  a 
transportation  credit.  Although  hauling 
distances  would  tend  to  discourage  such 
movements,  the  transportation  credit 
would  provide  some  additional 
incentive  for  such  movements. 

With  respect  to  milk  produced  in 
other  areas  transportation  credits  would 
provide  a  significant  incentive  for 
uneconomic  movements  of  milk.  For 
example,  there  is  currently  an  incentive 


for  milk  produced  in  southern  Oklahoma 
to  be  received  at  plants  in  Texas 
marketing  area  because  current  location 
adjustments  increase  the  value  of  milk 
from  north  to  south  to  encourage 
movements  of  milk  to  the  south.  Thus,  a 
portion  of  the  cost  of  hauling  milk 
southward  is  currently  covered  under 
the  order  pricing  structure.  Such  pricing, 
coupled  with  a  transportation  credit  to 
move  milk  to  plants  outside  Texas. 
would  encourage  soulhem  Oklahoma 
milk  to  be  received  at  plants  in  the 
marketing  area  and  encourage  Texas 
milk  lo  be  shipped  to  plants  outside  the 
State.  Such  movements  of  milk  would 
not  be  representative  of  an  efficient  and 
economical  marketing  system  since  the 
mo.'il  northern  located  milk  would  be  the 
first  milk  that  would  be  expected  to  be 
moved  to  nonpool  plants  outside  Texas 
when  plant  capacity  in  the  Texas 
marketing  area  is  inadequate.  Texas 
order  producers  should  not  be  required 
to  reimburse  handlers  for  such 
uneconomic  movements  of  milk. 

In  order  to  prevent  Texas  order 
producers  from  bearing  unnecessary 
hauling  costs,  the  amount  of  milk  lo 
which  a  transportation  credit  would 
apply  should  be  reduced  by  the  amount 
of  milk  from  outside  ihe  Stale  of  Texas 
that  a  handler,  or  any  affiliate  of  the 
handler,  causes  to  be  received  at  plants 
in  the  Tex7as  marketing  area.  An 
aHilitale  of  a  handler  would  include  a 
multi-plant  handler  or  cooperative 
associations  operating  under  a  joint 
marketing  agreement.  To  the  extent  that 
milk  is  received  at  plants  from  outside 
Texas,  the  lowest  possible 
transportation  credit  shall  be  assigned 
to  a  handler  for  any  remaining  volume 
of  milk  shipped  to  nonpool  plants 
outside  Texas.  This  is  accomplished  by 
assigning  the  offset  pounds  of  milk  (the 
volume  of  milk  received  from  outside 
Texas)  in  sequence  beginning  with  the 
nonpool  plant  at  which  the  greatest 
credit  would  apply.  In  addition,  no 
transportation  credit  should  apply  to 
milk  shipped  to  any  given  nonpool  plant 
during  the  month  if  any  of  such  milk  is 
assigned  lo  Class  I  use.  Texas  producers 
should  not  be  required  to  reimburse 
handlers  for  costs  incurred  in  shipping 
milk  lo  other  plants  outside  Texas  for 
Class  1  use. 

With  the  implementation  of  the  offset 
provisions  to  assure  that  producers  do 
not  reimburse  handlers  for  inefficient 
movements  of  milk,  il  is  also  necessar\' 
lo  limit  transportation  credits  to 
handlers  for  only  the  last  half  of 
December  as  proposed  by  handlers.  As 
indicated,  the  historical  supply/demand 
situation  during  December  is  somewhat 
different  than  the  situation  that  exists 
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during  March-June.  To  ihe  extent  that 
supphes  are  in  excess  of  plant  capacity 
during  the  latter  part  of  the  monih, 
shipments  of  milk  to  nonpool  plants 
outside  Texas  during  the  latter  part  of 
the  month  should  not  be  offst^i  to  the 
extent  that  milk  may  be  imported  from 
outside  Texas  durinfi  the  beginning  of 
the  month  to  meet  additional  fluid  milk 
needs.  By  limiting  the  application  nf 
transportation  credits  to  only  the 
December  16-31  period,  handlers  would 
not  be  penalized  for  market -cleahnp 
activities  dunng  such  period  because  nf 
the  need  to  obtain  additional  milk 
supplies  during  the  first  part  of  the 
month. 

A  number  of  parties  raised  concerns 
over  the  extent  to  which  transportation 
credits  for  the  Texas  market  could  lead 
to  abuses.  In  particular,  they  contended 
thdt  if  transportation  credits  are 
implemented,  safeguards  should  i>e 
provided  to  assure  that  Texas  order 
producers  do  not  bear  the  cost  of 
transporling  surplus  milk  associated 
with  other  markets,  that  credits  do  nut 
overcompensate  handlers,  thus 
encouragina  excessive  hauling  of  milk, 
and  that  assurances  be  provided  (hat 
nulk  IS  first  made  available  to  fluid  milk 
plants.  The  provisions  coniatned  herem 
are  designed  to  specifically  minimize 
any  adverse  impact  of  transportation 
credits  on  Texas  producers,  as  wel!  as 
other  order  producers  and  flu'.d  milk 
handlers.  The  safeguards  mciude  a 
credit  rale  below  transportation  costs,  a 
substantial  distance  that  milk  must  be 
diverted  before  a  credit  applies,  and  the 
offset  to  the  amount  of  milk  to  which  a 
credit  would  apply.  In  addition,  the 
nonpool  plants  outside  Texas  that 
receive  milk  3ub|ect  to  a  credit  and  the 
total  value  of  credits  will  be  made 
available  on  a  monthly  basis  by  the 
market  administrator.  Such  market 
information  will  provide  a  basis  for  the 
continued  monitoring  of  the 
effectiveness  and  impact  of  these 
provisions  by  the  industry.  Other 
potential  safeguards,  such  as  a 
maximum  shipping  distance  or  a 
notification  process  to  identify  the 
nearest  available  nonpool  plants  or  the 
fluid  milk  needs  of  distributing  plants. 
do  not  appear  to  be  necessary.  To  the 
extent  that  additional  modifications  may 
be  necessary,  the  amendatory  process  is 
available  to  refine,  or  ehminate.  order 
provisions  as  (he  need  may  arise 
through  experience  with  the  issue  of 
transportahon  credits. 

Four  exceptions  were  filed  to  the 
of^t  to  the  amount  of  milk  to  which  a 
transportation  credit  would  appty.  EarJi 
of  the  exception*  requested  some 
modification  to  the  manner  by  which  the 


amount  of  milk  shipped  out  of  Texas 
would  be  reduced,  for  credit  purposes, 
by  the  amount  of  milk  received  at  plants 
in  the  marketing  area  Three  of  the 
exceptions  requested  a  relaxation  of  the 
provi-sions  while  one  exception 
requested  that  the  provisions  be 
tightened  to  prevent  a  reduction  of 
returns  to  Texas  order  producers 
t«?cause  of  Ihe  receipt  of  surplus  milk 
from  other  order  markets  None  of  the 
exceptions,  which  are  set  forth  in 
gTf^Hter  detail  hereafter,  provide  a 
sufficinnt  basis  for  a  modification  of  the 
offset  provisions  on  the  basis  of 
information  contained  in  the  record  of 
this  proceeding 

One  handler  suggested  that  all  milk  of 
producers  who  were  associated  wilh  the 
market  during  Ihe  previous  September 
through  January  should  be  eligible  for  a 
transportation  credit,  regardless  of 
location,  TTie  handler  expressed  the 
concern  that  it  might  bf  difTicult  to 
procure  supplies  of  milk  during  the  fall 
and  winter  months  if  such  milk  would 
not  be  eligible  for  a  transportation  credit 
during  the  following  spring  months. 

Such  modification  is  in  direct  conflict 
with  the  intent  of  the  provision  and  the 
conclusion  tu  limit  transportation  credits 
to  the  specific  geographic  areas  that 
constitute  the  major  production  areas  of 
the  market  that  have  experienced 
significant  production  increases.  Such  a 
mudification  would  also  be  tn  conflict 
With  the  concerns  of  a  large  number  of 
pyrties  who  opposed  the  implementation 
of  any  transportation  credits  for  rea.sons 
previuusiy  set  forth. 

AMPI  and  SMS  also  requested  that 
provisions  be  modified  to  prevent 
certain  perceived  efficient  movements  of 
milk  that  are  made  by  the  cooperatives 
from  reducing  or  eliminating  the 
application  of  transportation  credits  to 
milk  that  is  shipped  to  nonpool  plants 
outside  Texas  AMPI  contends  that 
shipments  of  milk  from  10  of  the  19 
southern  Oklahoma  counties  should  not 
be  used  to  reduce,  for  credit  purposes, 
thp  amount  of  milk  shipped  out  of 
Texas,  Similarly.  SMS  contends  that  no 
transportatiiin  credits  would  apply  to  its 
shipments  of  milk  to  nonpool  plants 
outside  Texas  because  of  New  Mexico 
milk  that  the  cooperative  believes  is 
efficiently  shipped  to  supply  distributing 
plants  located  in  defiaent  parts  of  the 
Texas  marketing  area.  In  addition  SMS 
contends  that  the  evidence  in  the  record 
IS  insufficient  to  justify  Ihe  broadness  of 
the  offset  provision  and  suggested  that  if 
such  provision  ta  necessary  it  should  be 
limited  to  movements  to  and  from  (he 
same  stale  as  was  pmposed  at  the 
hearing. 


There  is  m^t  information  in  the  record 
from  which  il  can  be  conrLudnd  that  10 
of  the  19  southern  Oklahoma  counties 
should  be  treated  differently  than  the 
other  nine  counties.  Evidence 
establishes  that  all  19  counties  are  a 
significant  siiurce  of  supply  for  Texas 
ptanis  and  should  be  included  within  the 
geographtcat  area  to  which 
transportation  credits  should  apply. 
However,  the  decision  also  sets  forth  the 
economic  incentives  created  by  the 
locrjiion  adjustment  provisions  and  the 
transportation  credit  provisions  that 
require  that  milk  received  from  southern 
Oklahoma  be  used  to  reduce  the  amount 
of  milk  to  which  a  credit  should  apply. 
In  a  broad  sense  it  does  not  appear  to  be 
reasonable  to  provide  a  pricing 
incentive  for  milk  to  move  into  Texas  at 
the  same  lime  that  a  credit  is  provided 
lo  move  surplus  milk  to  nonpool  plants 
outside  Texas  Also,  the  contention  that 
it  is  mf.TP  efficient  to  move  certain  milk 
from  southern  Oklahoma  tu  Texas  at  the 
same  time  that  other  Texas  milk  must  be 
moved  to  nonpool  plants  is  in  confiict 
with  Ihe  testimony  that  the  most 
northern  milk  supplies  would  be  the  first 
milk  lo  be  moved  to  nonpool  plants 
when  milk  supplies  exceed  all  plant 
capacity. 

The  milk  movements  indicated  by 
SMS  are  not  contained  in  the  record  of 
the  proceeding.  Thus,  such  information 
is  not  evidence  upon  which  a  decision 
can  be  based.  In  addition,  the  o^set 
provisions  contained  herein  are 
specifically  designed  lo  deal  with  b 
number  of  valid  concerns  expressed  by 
a  number  of  parties  in  opposition  to  the 
implementation  of  any  transportation 
credits.  As  prpviously  stated  In  this 
decision,  opponents  contended  that 
Texas  producers  should  not  have  to 
bear  the  cost  of  surplus  milk  supplies 
associated  with  other  markets. 
Opponents  were  pnmarily  concerned 
with  milk  production  in  New  Mexico. 
Oklahoma.  Missouri  and.  to  a  lesser 
extent,  Louisiana  that  is  associated  with 
the  Texas  market  that  could  displace 
Texas  milk  that  would  then  be  eligible 
for  a  transportation  credit.  In  view  of  the 
vanous  alternative  production  areas 
from  which  milk  is  received,  an  offset 
provision  restricted  to  milk  movements 
to  and  from  the  same  state  would  be 
ineffective  Consequently,  the  overall 
testimony  and  evidence  in  the  record 
supports  the  use  of  the  receipt  of  milk  at 
plants  in  the  marketing  area  from 
outside  the  State  of  Texas  to  reduce  the 
amount  of  milk  to  which  a 
transportation  credit  would  apply.  Such 
provision  is  far  less  restnctive  than  the 
option  lo  deny  the  implementation  of 
any  transportation  credit  if  abuses  from 
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circular  milk  movements  could  not 
otherwise  be  minimized. 

Exceptions  filed  by  five  handlers 
requested  that  the  offset  proxisions 
should  be  expanded  to  inlcude  milk 
received  from  any  area  in  Texas  that  is 
within  the  boundanes  of  another 
Federal  order  marketing  area.  Although 
such  6ugge.«<lion  would  appear  to  be 
reasonable,  the  primary  production 
areas  of  concern  were  other  slates.  In 
addition,  most  of  the  west  Texas  areas 
which  are  included  in  the  Texas 
Panhandle  and  Lubbock-Plainview 
marketing  areas  are  not  portrayed  as 
primary  production  areas.  The  amount 
of  milk  pooled  under  the  combined 
orders  for  the  year  1987  was 
considerably  less  than  the  amount  of 
milk  pooled  under  the  Texas  order  in  a 
single  month.  Consequently,  it  would  not 
appear  that  a  further  restriction  to  the 
offset  provisions  is  necessttr>'  at  this 
time. 

2.  The  need  for  emergency  action  with 
respect  to  issue  no.  1.  A  recommended 
decision  was  omitted  and  a  tentative 
decision  and  interim  rule  were  issued  lo 
implement  the  provisions  withing  (he 
statutory  deadline  required  by  the  Food 
Security  Improvements  Act  of  1986  with 
rfspecl  to  issues  concerning  services  of 
marketwide  benefit.  In  addition,  such 
procedure  provided  ail  mlerested  parties 
with  the  opportunity  to  file  exceptions  to 
the  tentative  decision. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Qnefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs. 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  fort.h  herein,  the 
requests  lo  make  such  findings  or  reach 
such  conclusions  are  denied  for  Ihe 
reason*  previously  stated  in  this 
decision. 

General  Findings 

The  findmgs  and  determinations 
hf  reinafler  set  forth  supplement  those 
that  were  made  when  the  Texas  order 
was  first  issued  and  when  it  was 
amended.  The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  and  all  of  ihe  terms  and 
condilions  thereof,  will  tend  to 
eHectuate  the  declared  policy  of  the  Act 


(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreement  and  the 
order,  as  hereby  proposed  by  amended, 
are  such  prices  as  will  reflect  the 
aforesaid  factors,  ensure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(c)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  will  regulate  the  handUng  of 
milk  in  the  same  manner  as,  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  Industnal  and 
commercial  activity  specified  in,  a 
marketing  agreement  upon  which  a 
hearing  has  been  held. 

Rulings  on  ExceptioDs 

In  arriving  al  the  findings  and 
conclusions,  and  the  regulatory 
provisions  of  this  decision,  each  of  the 
exceptions  received  was  carefully  and 
fully  considered  in  conjunction  with  the 
record  evidence  To  the  extent  that  the 
findings  and  conclusions  and  the 
regulatory  pronsions  of  this  decision 
are  at  variance  with  any  of  the 
exceptions,  such  exceptions  are  hereby 
overruled  for  the  reasons  previously 
slated  in  this  decisioa 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents,  a  Marketing 
Agreement  regulating  the  handling  of 
milk,  and  an  Order  Amending  the  Order 
regulating  the  handling  of  milk  in  the 
Texas  marketmK  area,  which  have  been 
decided  upon  as  the  detailed  and 
appropriate  means  of  effectuating  the 
foregoing  conclusions. 

It  is  hereby  ordered  That  this  entire 
decision  and  the  two  documents 
annexed  hereto  be  published  in  the 
Federal  Register. 

Determination  of  Producer  Approval  and 
Representative  Period 

April  1968  is  hereby  determined  lo  be 
the  representative  period  for  the  purpose 
of  ascertaming  whether  the  issuance  of 
the  order,  as  amended  and  as  hereby 
proposed  lo  be  amended,  regulating  the 
handling  of  milk  in  the  Texas  marketing 
area  is  approved  or  favored  by 
producers,  as  defined  under  the  terms  of 
the  order  (as  amended  and  as  hereby 
proposed  to  be  amended),  who  during 
such  representative  penod  were 
engaged  in  the  production  of  milk  for 
sale  within  ihe  aforesaid  marketing 


list  of  Subjects  in  7  CFR  Pari  1126 

Milk  marketing  orders.  Milk,  Dairy 
products. 

Signed  H\  Washington.  DC  on  September 
i:.  19H8, 

Kenneth  A.  CiUes. 

Assistant  Secretary  for  Marketing  and 
Inspection  Servicer 

Order  Amending  the  Order  Regulating 
the  Handling  of  Milk  in  the  Texas 
Marketing  .\red 

(This  order  shall  not  become  effective 
unless  and  until  the  requirements  of 
$  900.14  of  the  rules  of  practice  and 
procedure  governing  proceedings  to 
formulate  marketing  agreements  and 
marketing  orders  have  been  met.) 

Findings  and  Determinations 

The  findings  and  determinations 
herinafter  set  forth  supplement  those 
that  were  made  when  the  order  was  first 
issued  and  when  it  was  amended.  The 
previous  findings  and  determinalions 
are  hereby  ratified  and  confirmed, 
except  where  they  may  conflict  with 
those  set  forth  herein. 

(al  Findings.  A  public  heanng  was 
held  upon  certain  proposed  amendments 
to  the  tentative  marketing  agreement 
and  to  the  order  regulating  Ihe  handling 
of  miik  in  the  Texas  marketing  area.  The 
hearing  Was  held  pursuant  to  the 
proxisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (" 
US.C.  601-674),  and  the  applicable  r\iles 
of  practice  and  procedure  (7  CFR  Part 
900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  order  as  hereby  amended. 
and  all  of  the  terms  and  conditions 
thereof,  will  lend  to  effectuate  the 
declared  policy  of  the  .Act; 

12}  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  new  of  the 
pnce  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  markel  supply  and  demand 
for  milk  in  the  said  marketing  area;  and 
the  minimum  pnces  specified  in  Ihe 
order  as  hereby  amended  are  such 
pnces  as  will  refiecl  Ihe  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest:  and 

(3)  The  said  order  ar.  hereby  amended 
regulates  the  handling  of  mitk  in  the 
same  marmer  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  m.  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 


36334 


Federal  Re^ster  /  Vol,  53.  No.  181   /  Monday.  September  19.  1988  /  Propospd  Rules 


Order  Relative  to  Handling 

!t  ts  therefore  ordered.  Tha!  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Texas  marketing 
area  shall  be  in  conformity  to  and  in 
compliance  with  the  terms  and 
conditions  of  the  order,  as  amended,  and 
as  hereby  amended,  as  follows, 

The  provisions  of  the  tentative 
marketing  agreement  and  order 
amending  the  order  on  an  interim  basis 
as  contamed  in  the  tentative  decision 
issued  by  the  Assistant  Secretary  for 
Marketing  and  Inspection  Services  on 
June  6.  1988  and  published  in  the  Federal 
Register  on  June  13.  1988  (53  FR  22003). 
shall  be  and  are  the  terms  and 
provisions  of  this  order,  amending  the 
order,  and  are  set  forth  in  full  herein. 

PART  1 126— MILK  IN  THE  TEXAS 
MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  1126  continues  to  read  as  follows: 

Aulhohly:  S«r.s  1-19,  48  Stat.  31,  as 
amendpd.  7  U^S-C  801-«74, 

2.  Section  1126.55  is  revised  to  read  as 

follows: 

§  1 1 26.  SS    Credits  to  handlers  f of 

transporting  surplus  milk. 

Kor  each  uf  the  months  of  March 
through  June  and  December  16-31,  a 
transportation  credit  shall  be  computed 
for  each  handler  on  the  amount  of 
producer  milk  that  is  classified  as  Class 
11  or  Class  III  pursuant  to  \  1126.42(b)(3) 
or  (d)(2)  that  such  handler  transfers  or 
diverts  to  nonpool  plants  located 
outside  the  State  of  Texas.  Credits 
established  pursuant  to  paragraphs  (a) 
and  (b)  of  this  section  shall  be  computed 
at  the  rate  of  2.4  cents  per 
hundredweiniht  for  each  10  miles,  or 
fraction  thereof,  for  the  shortest  hard- 
surfaced  highway  distance,  as 
determined  by  the  market  administrator. 
The  amount  of  milk  eligible  for  a 
transportation  credit  and  the  amount  of 
such  credit  shai!  be  established  in 
accordance  with  paragraphs  (a),  (bj.  and 
[l]  of  "his  section  subject  to  the 
limitations  specified  in  paragraph  (d)  of 
this  section. 

(a]  A  transfer  credit  shall  apply  to 
bulk  fluid  milk  products  transferred  by  a 
handler  from  a  pool  plant  located  in 
Zone  1  of  the  marketing  area  for  the 
liistance  between  the  transferor  pool 
plant  and  the  transferee  nonpool  plant. 

(b)  A  credit  for  diverted  milk  shall 
apply  to  milk  produced  in  Zone  1,  l-.A. 
or  3  of  the  marketing  area  or  the 
Oklahoma  counties  of  Atoka.  Br>tin. 
Carter,  Choctaw.  Comanche,  Cotton, 
Greer.  Harmon.  Jackson.  Jefferson. 
Johnston.  Kiowa.  Love.  Marshall. 
McCurtain,  Murray.  Pushmataha, 


Stephens,  or  Tillman  that  is  diverted  to 
a  nonpool  plant  for  the  distance  in 
excess  of  100  miles  between  the  nonpool 
plant  and  the  nearer  of  the  city  hall  in 
Dallas.  Texas,  the  pool  plant  of  last 
receipt  for  the  major  portion  of  the  milk 
on  the  route,  or  the  courthouse  of  the 
county  where  the  major  portion  of  the 
milk  on  the  loud  was  produced- 

(c)  A  credit  for  diverted  milk  produced 
in  the  area  specified  in  paragraph  (b)  of 
this  section  shall  also  include  an  amount 
per  hundredweight  equal  to  the 
difference  between  the  location 
adiustment  (excluding  any  plus 
adjustmentl  apphcable  in  the  area 
where  the  milk  was  produced  and  any 
greater  minus  location  adjustment 
applicable  at  the  location  of  the  nonpool 
plant  where  the  milk  was  received. 

(d)  No  credit  shall  apply  to  the  total 
quantity  of  milk  moved  to  a  given 
nonpool  plant  by  a  handler  during  each 
of  the  credit  periods  If  any  portion  of  the 
milk  is  assigned  to  Class  I.  Also,  the 
amount  of  milk  to  which  a  credit  would 
be  applicable  during  each  of  the  credit 
periods  pursuant  to  paragraphs  (a),  (b). 
and  (c|  of  this  section  shall  be  offset  by 
the  amount  of  milk  thai  a  handler  or  any 
affiliate  of  the  handier  causes  to  be 
received  at  plants  located  in  the 
marketing  area  from  outside  the  Slate  of 
Texas  during  each  of  the  credit  periods, 
with  such  offset  to  be  applied  in 
sequence  beginning  with  the  nonpuol 
plant  at  which  the  greatest  credit  would 
apply. 

3.  In  §  1126.60.  paragraph  (h)  is 
revised  to  read  as  follows: 

§  1 126.60    Handler's  value  for  computing 
uniform  price. 

(h)  Deduct  any  credit  applicable 
pursuant  to  §  1126.55, 

Marketing  Agreement  Regulating  the 
Handling  of  Milk  in  the  Texas  Marketing 
Area 

The  parties  hereto,  in  order  to  effectimte 
the  declared  policy  of  the  Act,  and  in 
accordance  with  the  rules  of  practice  and 
procedure  effective  thereunder  (7  CFR  Part 
900).  desire  to  enter  into  this  marketing 
agreement  and  do  hereby  agree  that  the 
provisions  referred  to  in  paragraph  I  hereof 
ds  augmented  by  the  provisions  speaficd  in 
paragraph  II  hereof,  shall  be  and  an*  the 
provisions  of  this  marketing  agreement  as  if 
set  out  in  full  herein. 

I-  The  findings  and  determination,  order 
relative  to  handling,  and  the  pro^'isions  of 
SS  1128.1 10  1126.80.  alt  indufltve.  of  the  order 
regulating  the  handling  of  milk  in  the  Texas 
marketing  area  7  CFR  Part  1126  which  is 
annexed  hereto;  and 

n.  The  Following  provisions: 

9  1128.87.  Record  of  milk  handled  and 
authorization  to  correct  typographical  errors. 


(a)  Record  of  milk  handled.  Ihe 
undersigned  certifies  that  he  handled  diiriiig 

the  month  of  April  1 968 hundredweight 

of  milk  covered  by  thiii  marketlnR  agreemenl- 

(b)  Aulhoriaation  to  correct  typographical 
erron.  The  undersigned  hereby  qulhorizes 
the  Director,  or  Acting  Direr.tor.  Dairy 
Division.  Agricultural  Marketing  Service,  to 
correct  any  typographical  errors  which  may 
have  been  made  in  this  marketing  agreement. 

\  1126.68.  Effeclive  date  This  marketing 
agreement  shall  become  effective  upon  the 
execution  of  a  counterpart  hereof  by  the 
Secretary  in  accordance  with  Section 
B00.14(a)  of  the  aforesaid  rules  of  practice 
and  procedure. 

In  Witness  Whereof.  The  confracting 
handlers,  acting  under  the  proviiiions  of  the 
Act,  for  the  purposes  and  subject  to  Ihe 
limitations  heniin  contained  and  not 
otherwise,  have  hereunto  set  their  respective 
hands  and  seals. 
(Seal) 

Attest 

Date 


(Signature) 
By   


(Name) 


(Tiilel 


(Address) 

|FR  Oac  88-^221  Filed  9-16-«8:  8;4S  am| 
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Food  Safety  and  Inspection  Service 

9  CFR  Parts  303  and  381 

(Docket  No.  87-0 29E I 

Review  of  Retail  Store  Inspection 
Exemptions;  Extension  of  Comment 
Period 

AGENCY:  Food  Safely  and  Inspection 
Service.  USDA. 

AcnOM:  Advance  notice  of  proposed 
rulemaking  (ANPR);  extension  of 
comment  period. 

summary:  On  July  21. 19B8.  Ihe  Food 
Safely  and  Inspection  Service  (FSIS) 
published  an  advance  notice  of 
proposed  rulemaking  (ANPR) 
announcing  a  review  of  the  retail  store 
exemption  provisions  of  the  Federal 
Meat  and  Poultry  Products  Inspection 
Acts,  and  the  regulations  promulgated 
thereunder,  that  govern  exemptions  from 
Federal  inspection  requirements  for 
traditional  and  usual  operations  of  retell 
stores  which  produce  meat  or  poultry 
products  for  sale  in  normal  retail 
quantities  to  consumers  at  such 
establishments.  This  review  also 
includes  an  examination  of  FSIS'e  long- 
standing "two-Btore"  policy  which 
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allows  an  exempuon  from  Federal 
inspection  requirements  for  any  retail 
operator  that  owns  only  two  retail 
stores  and  prepares  meat  and/or  poultry 
products  at  one  of  its  retail  stores  for 
sale  to  consumers  in  normal  retail 
quantities  at  both  stores.  The  comment 
period  for  the  A.N'PR  will  close 
September  19. 1»«8.  KSIS  has  received 
requests  to  extend  the  comment  period 
so  that  additional  information  may  be 
provided.  FSIS  is  granting  these  requests 
and  is  extending  the  comment  period  for 
an  additional  60  days. 
DATt:  Comments  must  be  received  on  or 
before;  November  18.  1988. 
ADDflESS:  Comments  may  be  mailed  to 
the  Policy  Office.  ATTN:  Linda  Carey. 
FSIS  Hearing  Clerk.  Room  3171  South 
Agriculture  Building.  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250  Oral 
comments,  as  provided  by  the  Poultry 
Products  Inspection  Act,  should  be 
directed  to  Mr.  Robert  Gonler  at  (202) 
•M7-7745. 
FOH  FURTHER  iNrORMATIOH  CONTACT: 

Robert  Gonler.  Assistant  Deputy 
Administrator.  Compliance  Program. 
Food  Safety  and  Inspection  Service.  U.S. 
DeparlmenI  of  Agriculture.  Washington, 
DC  20.;50,  (2021  447-7745. 
SUPPlfMENTARY  INFORMATION:  On  July 
21. 1988,  FSIS  published  an  advance 
notice  of  proposed  rulemaking  (53  FR 
2752.'))  to  announce  a  review  of  retail 
store  exemption  provisions  and  FSIS's 
"two-store"  policy.  This  action  resulted 
from  a  court  of  appeals  decision,  D&W 
Food  Center,  Inc..  v.  Bhck.  786  F.2d  751 
(6lh  Cir.  1986).  and  from  requests  of  Ihe 
regulated  industry,  that  bnng  into 
question  FSlS'a  application  of  its  long- 
standing retail  exemption  regulations 
and  policies  in  today's  d>'namic.  ever- 
changing  marketplace.  Consequently. 
FSIS  has  invited  public  comment  on  all 
aspects  of  the  Agency's  retail  store 
exemption  regulanons.  and  where 
appropriate,  the  underlying  statutory 
provisions  set  forth  in  21  U  S.C.  sections 
4S4(c)(2).  B61(cl(2).  as  well  as  the 
Agency's  two-store  policy  for  retail 
stores. 

The  Agency  is  particularly  interested 
in  receiving  substantive  comments, 
including  data,  which  would  enable  it  to 
identify:  (1)  operations  which  were 
traditional  and  usual  for  retail  stores 
prior  to  1967  for  meat  and  meat  products 
and  before  1968  in  the  case  of  poultry 
and  poultry  products,  but  have  not  been 
adequately  reflected  in  FSIS  regulalioris, 
and  (2)  other  types  of  operations  that 
are  currently  subject  to  the  inspection 
requirements  of  the  FMIA  and  PPIA  for 
which  the  public  feels  it  would  be 
appropriate  to  revise  the  law  to  permit 


retail  stores  to  engage  in  such 
operations  without  being  subject  to  the 
inspection  requirements  of  the  FMIA 
and  the  PPIA. 

Additionally,  the  Agency  wants  public 
comment  on  the  Agency's  long-standing 
"two-store"  exemption  policy  for  retail 
stores.  This  policy  was  adopted  because 
many  retail  store  meat/poultry 
operations  were  traditionally  and 
usually  selling  their  products  prepared 
at  one  store  to  consumers  at  that  store 
as  well  as  to  consumers  at  an  off- 
premises  retail  outlet  under  the  same 
ownership,  such  as  a  local  farmers' 
market.  However,  changes  in  how  meat 
and  poultry  products  are  produced  and 
marketed,  as  well  as  a  court  decision 
ruUng  against  application  of  that  policy 
(see.  D(rW  v.  Block,  Id  requires  thai 
FSIS  reassess  this  policy. 

The  Agency  also  requests  comments, 
from  persons  recommending  regulator^' 
or  statutory  changes,  regarding  any 
potential  public  health  ramification  of 
the  options  they  recommend.  In 
addition,  the  Agency  requests 
information  about  the  potential 
economic  impact  of  the  options 
recommended  upon  consumers,  upon 
each  class  of  business  that  would  be 
affected  by  the  change,  and  upon  the 
economy  in  general.  This  information  is 
necessary  in  order  for  the  Agency  to 
assess  whether  any  potential 
recommended  regulatory  change  might 
be  a  "major  rule"  under  Executive  Order 
12291.  or  a  rule  requiring  regulatory 
analysis  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  e!  seij ). 

For  these  reasons,  and  because  FSIS 
has  received  requests  to  extend  the 
comment  period  so  that  additional 
information  can  be  gathered  and 
submitted.  FSIS  is  extending  the 
comment  period  for  an  addnional  60 
days  beyond  September  19. 1988.  the 
date  previously  set  for  the  close  of  the 
comment  period.  Interested  persons  are 
invited  to  submit  wntten  comments 
concerning  this  proposal.  Written 
comments  should  be  sent  to  the  Policy 
Office  and  should  refer  to  the  docket 
number  that  appears  in  the  heading  of 
this  document.  Any  person  desiring 
opportunity  for  oral  presentation  of 
views  as  provided  under  the  Poultry 
Products  Inspection  Act  must  make  such 
request  to  Robert  Gonler.  Assistant 
Deputy  Administrator.  Compliance 
Program,  at  (202)  447-7745.  so  that 
arrangements  may  be  made  for  such 
views  to  be  presented.  A  record  will  be 
made  of  all  views  orally  presented.  All 
comments  submitted  in  response  to  this 
action  will  be  made  available  for  public 
inspection  in  the  Policy  Office  between 
9.00  a.m.  and  4:00  pjn..  Monday  through 
Friday. 


Ucine  at  Washington.  DC  on  September  16. 
tsnfl- 

Ronald ).  Pnjcha, 

.^Bsocioie  .Administrator.  Food  Safety  and 
Inspection  Service. 

IFR  Doc  1»-21478  Filed  9-16-88;  9523  an] 
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NUCLEAR  REGULATORY 
COMMISSK)N 


10  CFR  Part  50 


I  Docket  No.  PRM-SO-51,  PRM-S0-61A,  and 
PRM-SO-StBl 

American  Nuclear  Insurers  arKf  MAERP 
Reinsurance  Association,  et  at.;  mng 
of  Petltlorw  for  Rulemaking 

agency:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  receipt  of  petitions  for 

rulemaking. 

summary:  The  Commission  is  publishing 
for  public  comment  this  notice  of  receipt 
of  petitions  for  rulemaking  that  were 
filed  with  the  Commission.  The  first 
petition,  dated  lune  3. 1988.  was 
submitted  by  Steptoe  and  (ohnson  on 
behalf  of  American  Nuclear  Insurer  and 
MAERP  Reinsurance  Association  and 
has  been  assigned  Docket  No.  PRM-50- 
51.  The  second  petition,  dated  June  21. 
1988.  was  submitted  by  Bishop.  Cook. 
Purcell.  and  Reynolds  on  behalf  of  the 
F.dison  Electric  Institute  and  the  Nuclear 
Utility  Management  and  Resource 
Council  and  has  been  assigned  Docket 
No.  PRM-50-51  A.  The  third  petition 
(undated)  docJ<eted  by  the  NRC  or  July 
7. 1988.  was  submitted  by  Baker  and 
McKenzie  on  behalf  of  Nuclear  Mutual 
Limited  and  Nuclear  Electric  Insurance 
Limited  and  has  been  assijimed  Docket 
.No.  PRM-50-51B.  The  pentions.  which 
are  similar,  request  that  the  Commission 
amend,  after  notice  and  opportunity  for 
comment,  certain  insurance 
requirements  in  10  CFR  50.54(w|  as  such 
requirements  relate  to  special  trustees 
established  to  receive  and  disburse 
property  damage  insurance  proceeds 
after  an  accident. 

DATE:  Submit  comments  by  November 
18. 1988  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  80,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  comments  to: 
Secretan,'.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Attention.  Docketing  and  Service 
Branch.  For  a  copy  of  the  petitioa  write: 
Rules  Review  and  Editorial  Secbon. 
Regulatory  Publications  Branch. 
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Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration  and  Resources 
Vfanagemenl.  U  S.  Nuclear  ReguiHtory 
Commission.  Washington.  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT: 
[uanila  Beeson.  Chief.  Rules  Review  and 
Editonai  Section,  Regulatory 
Publications  Branch,  Division  of 
Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration  and  Resources 
Management.  Washington.  DC  20555, 
Telephone  (301)  492-fi926. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  5.  1987  (52  FR  28963).  the 
N'RC  issued  a  final  rule  entitled 
"Changes  in  Property  Insurance 
Requirements  for  N'RC  Licensed  Nuclear 
Power  Plants"  The  rule  required  that 
each  nuclear  reactor  licensee,  as  a 
condition  of  its  license,  meet  certain 
onsite  property  damage  insurance 
requirements  for  each  of  its  nuclear 
reactor  station  sites.  Utilities  licensed 
by  the  N'RC  to  operate  nuclear  power 
plants  are  currenlly  subject  to  i  50,54(w) 
that  requires  them  to  maintain  Si  C)6 
billion  in  property  insurance 

As  insurers  of  nuclear  power  plants, 
the  petitioners  are  concerned  with  those 
provisions  of  the  final  rule  which  require 
that  (1)  any  insurance  claims  be  paid 
first  for  the  stabilization  of  the  reactor 
facility  and  secondly,  for 
decontamination  of  the  facility,  and  (2) 
any  insurance  proceeds  be  paid  to  a 
trustee  who  would  disburse  the 
proceeds  according  to  the  priorities. 

Basis  for  Request 

7.  Pnonty  Provisions 

The  petitioners  state  that  they  will  be 
unable  to  include  the  pnonty  provision 
in  their  insurance  policies  by  the 
mandated  date  of  October  4. 1968.  and 
Ihdl  implementing  this  provision  is 
complex  and  wilt  result  in  substantial 
administrative  expense.  Furthermore. 
the  petitioner,  .American  Nuclear 
I.nsurers  and  MAERP  Reinsurance 
Association,  is  concerned  that  the  new 
priorities  for  the  proceeds  of  the 
required  insurance  will  increase  the 
demand  for  higher  amounts  of  nuclear 
property  insurance  in  order  to  cover 
physical  damage  loss. 

2.  Special  Trust  Provision 

The  petitioners,  all  of  whom  request 
N'RC  to  temporarily  suspend  and 
eventually  delete  the  provision  in  the 
final  rule  that  requires  insurance 
proceeds  for  decontamination  loss  to  be 
paid  to  a  separate  trust,  argue  that  the 
special  trust  provision  was  not  included 


in  the  proposed  rule  issued  on 
November  B.  1984  (49  FR  44645),  but  was 
introduced  m  the  final  rule  issued  on 
August  5, 1987  The  petitioners  slate  that 
NRC  issued  the  special  trust  provision 
without  notice  lo  interested  parties,  thus 
denying  them  opportunity  to  comment. 
The  petitioners  believe  the  special  trust 
provision  is  a  significant  matter  and  that 
NRC  should  have  allowed  discussion 
that  would  have  afforded  them  and 
others  the  opportunity  to  address  this 
provision.  Therefore,  the  petitioners 
request  the  provisions  contained  in 
5  50.54(w)  of  the  final  rule  be  suspended 
until  this  petition  for  rulemaking  is 
completed. 

.American  Nuclear  Insurers  and  M.^ERP 
Reinsurance  .'Vssociation  (.\NI/MAERP) 
PRM-50-51 

Petitioners  (ANI/MAERP)  are  an 
organized  association  of  insurance 
companies  whose  members  have  been 
engaged  in  providing  on-site  property 
coverage  for  nuclear  facilities  since 
1957,  ANI/MAERP  state  thai  the 
Commissions  commercial  reactor 
licensees,  as  a  group,  purchase  the 
largest  share  of  this  form  of  coverage. 

ANI/MAERP  believe  that  the  current 
provisions  in  the  final  rule  wilt  result  in 
uncertainty,  delay,  and  substantial 
administrative  expense  m  the  process  of 
proving  loss  and  prompt  payment  of 
valid  claims.  ANI/MAERP  claim  that 
these  provisions  will  also  hinder  the 
ability  of  private  sources  to  meet  the 
need  for  large  amounts  of  nuclear 
property  insurance.  Therefore.  ANI/ 
MAERP  request  that  the  Commission 
suspend  those  provisions  of  the  current 
rule  that  require: 

(1)  Insurance  proceeds  for 
decontamination  loss  be  paid  to  a 
separate  trust,  and 

(2)  The  priorities  for  stabilization  loss 
and  decontamination  loss  (incladtng  the 
related  trust  provision)  be  incorporated 
in  property  insurance  policies  not  later 
than  October  4.  1968. 

ANl/MAERLP  also  request  that  the 
Commission  amend  the  current  rule. 
after  notice  and  comment: 

(1)  To  define  more  clearly  the  nature 
and  extent  of  the  obligations  and 
priorities  set  forth  in  5  50.54(w)  (3)  and 
(4). 

(2)  To  clarify  the  rights  and 
obligations  of  insurers  with  respect  to 
securing  appropriate  proofs  of  loss  for 
the  coverages  affected  by  the  rule  and 
making  timely  and  proper  payments  in 
accordance  with  insurance  practice  and 
policy  provisions. 

(3)  To  delete  the  provision  requiring 
payment  of  decontamination  loss 
proceeds  to  a  separate  trust,  and 


(4)  To  provide  insurers  a  more  definite 
method  for  paying  promptly  reasonable 
amounts  of  loss  encumbered  by  the 
priorities  estalished  by  the  current  rule 
when  there  is  more  than  enough 
insurance  in  force. 

Edison  Electric  Institute  (EET)  and  the 
Nuclear  Utility  Management  and 
Resources  Council  (NLMARC)  PRM- 
S&-51A 

EEI  is  the  association  of  Investor- 
owned  electric  companies  whose 
members  operate  96  nuclear  plants  and 
have  five  additional  units  under 
construction.  NUMARC  is  an 
organization  that  represents  all  electric 
utilities  licensed  by  the  NRC  to 
construct  or  operate  nuclear  power 
plants.  NUMARC  is  responsible  for 
coordinating  the  combined  efforts  of  its 
members  in  addressing  generic 
operational  and  technical  regulatory 
issues  and  to  work  with  the  N'RC  to 
obtain  solutions  to  regulatory  issues 
effecting  nuclear  plant  construction  and 
operation. 

The  petitioners,  EEI  and  NTJMARC. 
share  concerns  similar  lo  those  of  the 
petitioners  in  PRM-50-51.  They  contend 
that  the  independent  trustee 
arrangement  Is  neither  effective  nor 
even  needed  to  address  either  the  bond 
trustee  problem  or  the  bankruptcy 
situation  and  could  lead  to  unwarranted 
delays  in  funding  post-accident  cleanup. 

Therefore,  the  petitioners  request  that 
the  NRC: 

(1)  Initially  suspend  the  independent 
trustee  provision  or  relieve  licensees 
from  compliance  with  the  independent 
trust  requirement  and  ultimately  delete 
it, 

(2J  Amend  the  rule  to  require  that 
licensees  purchase  insurance  that 
provides  coverage  against  liability 
(which  would  be  explicitly  established 
In  the  rule)  for  stabilization  and 
decontamination  expense  (the  form 
along  the  lines  of  the  Nuclear  Electric 
Insurance  Limited  (NEIL  11)  hybrid 
policies  would  be  acceptable),  to  avoid 
needlessly  invoking  the  duty  of  trustees 
for  bondholders  to  assert  their  interest 
in  property  insurance  proceeds, 

(3)  Clarify  the  rule  (or  at  least  the 
statement  of  considerations]  by  defining 
or  at  least  giving  examples  of 
stabilization  and  by  subjecting 
stabilization  expenditures  to  the 
automatic  priority  only  when  a 
reasonable  threshold,  such  as  $100 
million,  is  exceeded  for  a  reasonable 
period  of  lime  such  as  thirty  days, 
subject  to  extension,  and 

(4)  Provide  a  mechanism  for  releasing 
from  the  priorities  insurance  proceeds 


Federal  Register  /  Vul    53.  No.  181  /  Monday.  September  19.  1988  /  Proposed  Rules 


36337 


as  wilt  not  be  needed  for  stabilization 

and  decontamination. 

Nuclear  Mutual  Limited  (NML)  and 
Nuclear  Ellectric  Insurance  Limited 
(NEIL)  PKM-S0-51B 

As  insurers  of  nuclear  property  risks. 
NML  provides  S500  million  of  primary 
property  insurance  to  about  50  percent 
of  the  nation's  nuclear  reactor  stations 
sites  in  the  country.  NEIL  stales  that  a 
licensee  cannot  meet  the  Sl.06  billion 
minimum  amount  required  by  the 
current  rule  without  purchasing 
insurance  from  their  company. 

The  petitioners.  NML  and  NEIL,  state 
that  the  current  rule  does  not  achieve 
the  commission's  ojective.  i.e.,  to 
provide  assurance  in  the  event  of  an 
accident  that  the  licensee  would  have 
sufficient  funds  to  stabilize  and 
decontaminate  a  nuclear  reactor  station 
site.  NML  and  NEIL  indicate  that  the 
special  trust  provisions  do  not  protect 
insurance  proceeds  against  potential 
claims  by  the  indenture  trustee  and  may 
further  complicate  an  already  difficult 
situation.  Therefore,  the  petitioners  urge 
the  issuance  of  the  proposed 
amendments  submitted  by  EEI  and 
NUMARC. 

Petitioners'  Proposal 

The  petitioners  request  that  §  50.54(w) 
be  revised  to  read  as  follows: 

^  S0.S4    ConditkMia  of  Hccnse*. 

(w)  Each  elcctnc  utility  licensee  under 
this  part  for  a  production  or  utilization 
facility  of  the  type  described  in 
§  50.21(b)  or  I  50.22  shall  by  June  29. 
1482,  take  reasonable  steps  to  obtain 
insurance,  available  at  reasonable  costs 
and  on  reasonable  terms  from  private 
sources  or  to  demonstrate  to  the 
satisfaction  of  the  Commission  that  it 
possesses  an  equivalent  amount  of 
protection  covering  the  licensee's 
obligation,  in  the  event  of  a  significant 
contamination  event  at  the  licensee's 
reactor,  to  stabilize  and  decontaminate 
the  reactor  station  site  at  which  the  unit 
experiencing  such  event  is  located  as 
provided  in  this  subsection,  provided 
that: 

(1)  The  insurance  required  by  this 
subsection  must  have  a  minimum 
coverage  limit  with  respect  to  each 
reactor  station  site  of  either  $1.06  billion 
or  whatever  amount  of  insurance  is 
generally  available  from  private  sources, 
whichever  is  less.  The  required 
insurance  may.  at  the  option  of  the 
licensee,  be  included  within  policies  that 
also  provide  coverage  for  other  risks. 
including,  but  not  limited  to.  the  risk  of 
direct  physical  damage.  In  such  cases, 
all  such  policies  shall  clearly  stale  that 


any  proceeds  shall  be  payable  first  for 
stabilization  and  next  for 
decontamination  of  the  reactor  station 
site  as  and  lo  the  extent  provided 
herein,  and  that  any  such  optional 
coverage  or  coverages  are  subject 
thereto.  If  a  licensee's  coverage  falls 
below  the  required  minimum,  the 
licensee  shall  within  60  days  take  all 
reasonable  steps  to  restore  its  coverage 
to  the  required  minimum. 

(2)  Effective ,  . 

la  date  which  allows  sufficient  time  for 
development  and  approval  of  changes  in 
policies  of  insurance  after  the  effective 
date  of  a  final  rule  adopted  in 
accordance  with  this  pelitionl  with 
respect  to  policies  issued  or  annually 
renewed  thereafter,  the  proceeds  of  such 
required  insurance  shall  be  dedicated, 
as  and  to  the  extent  provided  herein,  to 
reimbursement  or  payment  on  behalf  of 
the  insured  of  rea.snnable  expenses 
incurred  by  the  licensee  in  taking  action 
to  fulfill  the  licensee's  obligation,  in  the 
event  of  a  significant  contamination 
event  at  the  licensee's  reactor,  unless 
otherwise  ordered  or  approved  by  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation,  to  ensure  that  the  reactor  is 
in.  or  is  returned  to.  and  maintained  in.  a 
safe  and  stable  condition  and  that 
radioactive  contamination  is  removed  or 
controlled  such  thai  personnel 
exposures  are  consistent  with  the 
occupational  exposure  limits  in  10  CFR 
Part  20.  Such  actions  shall  be  consistent 
with  any  other  obligation  the  licensee 
may  have  under  this  chapter  and  shall 
be  subject  to  paragraphs  (4)  and  (5) 
hereof  As  used  in  this  paragraph,  a 
"significant  contamination  event" 
means  an  event  that  involves  the  release 
of  radioactive  material  from  its  intended 
place  of  confinement  within  the  plant  or 
on  the  reactor  station  site  such  that 
there  is  a  present  danger  of  release 
offsite  in  amounts  that  would  pose  a 
threat  to  public  health  and  safety  if 
stabilization  and  decontamination 
expenses  or  expenses  for  other 
appropnale  remedial  action  in  an 
amount  equal  to  or  greater  than  the 
threshold  level  set  forth  in  subparagraph 
(4)  were  not  taken. 

(3)  The  licensee  shall  report  to  the 
NRC  on  April  1  of  each  year  the  current 
levels  of  (his  insurance  or  financial 
security  it  maintains  and  the  sources  of 
this  insurance  or  financial  security. 

(4)  The  proceeds  of  the  insurance 
required  by  paragraph  (2)  hereof,  if  and 
to  the  extent  applicable,  shall  be  used 
first  to  ensure  that  the  licensed  reactor 
is  in  a  safe  and  stable  condition  and  can 
be  maintained  In  that  condition  so  as  to 
prevent  any  significant  risk  to  the  public 
health  and  safety.  The  licensee  shall 
inform  the  Director  of  the  Office  of 


Nuclear  Reactor  Regulation  in  writing 
when  that  condition  is  attained.  This 
priority  on  insurance  proceeds  for  such 
stabilization  of  the  reactor  shall  attach 
where  expenditures  for  stabilization  and 
decontamination  with  respect  lo  a 
significant  contamination  event  appear 
likely  to  exceed  SlOO  million,  and  shall 
remain  in  effect  for  30  days  or,  upon 
order  of  the  Director,  for  such  longer 
period,  in  increments  not  to  exceed  30 
days,  as  the  Director  may  find  is 
necessary  to  protect  the  public  health 
and  safety.  The  actions  appropriate  to 
bring  the  reactor  to  a  safe  and  stable 
condition  and  maintain  it  in  that 
condition  generally  include  those: 

(A)  To  shut  down  the  reactor 

(B)  To  establish  long-term  cooling; 
(C)To  control  radioactive  releases: 

and 

(D)  To  secure  structures,  systems,  or 
components  to  minimize  exposure  lo 
onsite  personnel  or  the  offsite  public  to 
radiation  or  to  facilitate  later 
decontamination  or  both. 

(ii)  Within  thirty  (30)  days  after  the 
licensee  informs  the  Director  of  the 
Office  of  Nuclear  Reactor  Regulation 
that  the  reactor  is  and  can  be 
maintained  in  a  safe  and  stable 
condition,  or  at  such  earlier  time  as  the 
licensee  may  elect  or  the  Director  may 
for  good  cause  direct,  the  licensee  shall 
prepare  and  submit  a  cleanup  plan  for 
the  Director's  approval.  The  plan  shall 
identify  all  cleanup  operations  that  will 
be  required  to  decontaminate  the 
reactor  sufficiently  to  permit  the 
licensee  either  to  resume  operation  or  lo 
undertake  measures  leading  to 
decommissioning  of  the  reactor  m  a 
manner  that  is  consistent  with  the 
Commission's  occupational  exposure 
limits  in  10  CFR  Part  20.  and  shall 
provide  the  estimated  expenditures  for 
each  such  operation.  If  applicable,  such 
operations  shall  include: 

(A)  Processing  any  contaminated 
water  generated  by  the  accident  and  by 
decontamination  operations  to  remove 
radioactive  materials; 

(B)  Decontamination  of  surfaces 
inside  the  auxiliary  and  fuel  handling 
buildings  and  the  reactor  building  lo 
levels  consistent  with  the  Commissions 
occupational  exposure  limits  in  10  CFR 
Part  20,  and  decontamination  or 
disposal  of  equipment; 

(C)  Decontamination  or  removal  and 
disposal  of  internal  parts  and  damaged 
fuel  from  the  reactor  vessel:  and 

(D)  Cleanup  of  the  reactor  coolant 
system. 

(iii)  Following  review  of  the  licensee's 
plan,  the  Director  will  order  that  the 
licensee  complete  all  operations  that  the 
Director  finds  are  necessary  to 
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J-'iLontammdle  ifae  reactor  sufficiently  to 
permit  the  licensee  either  to  resume 
r^peration  or  to  undertake  measures 
le^dmjf  to  decommissionrng  uf  the 
rpactor,  m  a  manner  that  is  consistent 
with  the  Commission's  occupational 
'•xposure  hmits  m  10  CFR  Part  20.  The 
Director  shall  approve  or  disapprove,  for 
slated  reasons,  (he  hcensee  s  estimate  of 
expenditures  for  such  operations.  Such 
order  may  not  be  effective  for  more  than 
one  year,  at  which  time  it  may  be 
renewed.  Each  subsequent  renewal 
oriler.  if  imposed,  may  be  effective  for 
not  more  than  six  months- 

(iv)  Of  the  balance  of  the  proceeds  of 
the  required  insurance  not  already 
expended  to  place  the  reactor  in  a  safe 
and  stable  condition  pursuant  to 
paragraph  Iw  1(4)0)  of  this  subsection,  an 
amount  sufficient  to  cover  the  expenses 
of  completion  of  those  decontammation 
operations  that  are  the  subject  of  the 
Director's  order  shaii  be  dedicated  to 
such  use  provided  that,  upon 
certification  to  the  Director  of  the 
amounts  expended  previously  and  from 
time  to  lime  for  stablization  and 
decontamination  and  upon  further 
certification  to  the  Director  as  to  the 
sufficiency  of  the  dedicated  amount 
remainin;[{.  policies  of  insurance  may 
provide  for  payment  to  the  licensee  or 
oiher  loss  payees  of  amounts  not  so 
dedicated,  and  the  licensee  may  proceed 
to  use  in  parallel  (and  not  in  preference 
thereto)  any  insurance  proceeds  not  so 
dedicated  for  other  purposes. 

[5}  The  stabilization  and 
decontamination  requirements  set  forth 
m  paragraph  |wj(4)  of  this  section  must 
dpply  uniformly  to  all  insurance  policies 
required  under  paragraph  fw|(2}  of  thts 
section. 

Dated  at  RockviJle.  MD.  this  Uth  dav  of 
September  tSBH. 

For  the  Nunlear  Reguiatory  Cominission. 
^muel  |.  ChUk. 
y^creiary  o^ihe  Commission 
IFR  Doc.  88-21287  FUed  9-16-8a.  8:45  am) 
BtLUMQ  COOE  r»9(M)l-M 


10  CFR  Part  50 


Extension  of  Time  for  the 
Implementation  of  the 
Decontamination  Priority  and 
Trusteeship  Provisions  of  Property 
Insurance  Requirements 

agency:  Nuclear  Reguiatory 

Commission. 

actiom:  Proposed  rule. 

SUMMAJIV.  The  Nuclear  Regulatory 
Commission  proposes  to  amend  the 
implementation  schedule  for  the 


stabilization  and  decontamination 
priority  and  trusteeship  provisions  of  its 
property  tnsunince  regulations 
contained  in  10  CFR  50.54|w)(5)(i|  to 
change  the  effective  date  from  October 
4.  1988  to  Apnl  4.  1900.  This  delay  in 
implementation  is  nerefisary  because 
the  insurers  that  offer  property 
insurance  for  power  reactors  have 
informed  the  Commission  that  they  wiU 
be  unable  to  include  the  stabihzation 
and  decontamination  priority  and 
trusteeship  provisions  in  their  insurance 
policies  within  (he  time  currently 
provided  by  10  CFR  50.54(w). 
Concurrently,  the  extension  of  the 
effective  dale  of  the  rule  will  allow  the 
NRC  to  consider  recently  submitted 
petitions  for  rulemaking  that  propose 
changes  to  improve  the  eFficacry  of  the 
N'RC's  stabilization  and 
decontamination  pnority  and 
tnisteeship  provisions. 
DATES:  The  comment  period  expires 
October  t^,  198B.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission  is 
able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date 

ADDRESSES:  Submit  written  comments 
to  the  Secretary,  U^.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  ATTN:  Docketing  and  Service 
Branch. 

Hand  delivered  comments  to:  11555 
Rockville  Pike,  Rockvdle.  MD.  between 
7  30  am.  and  4.15  p.m  [Telephone  (301) 
492-19601 

Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room  2120  L  Street  NW..  Washmgton, 
DC. 

FOR  FURTHCR  (MFOfUUATION  COItfTACT: 

Robert  S.  Wood,  Office  of  Nuclear 
Reactor  Regulation.  US  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  Telephone  1301]  492-1280. 
SUPPLCMENTARV  rNFORMATIOM: 

I.  Background 

On  August  5.  1987.  the  Commission 
published  in  the  Federal  Register  (52  FR 
28963)  a  final  rule  which  amended  10 
CFR  50.54(w).  The  rule  increased  the 
amount  of  on-site  property  damage 
insurance  that  commercial  power 
reactor  licensees  are  required  to  carry 
for  their  facilities.  The  purpose  of  the 
!"ule  was  to  provide  an  assured  source  of 
funds  for  one-site  decontamination  and 
cleanup  of  a  power  reactor  facility  after 
an  accident.  In  that  regard,  the  August 
1987  amendments  required  licensees  to 
obtain  insurance  policies  in  which  any 
proceeds  from  such  policies  are  to  be 
used  for  stabilization  of  a  reactor  after 


an  accident  and  then  for 
decontamination  of  the  facility  before 
any  other  purpose.  TTie  rule  alao 
required  that  any  msurance  proceeds  be 
paid  to  a  trustee,  who  would  be  required 
to  didburse  funds  according  to  the 
decontammation  priority.  The 
Commission  believed  that  these 
provisions  would  effectively  protect 
insurance  proceeds  from  claims  by 
bondholders  or  their  representatives  or, 
in  the  event  of  licensee  default  or 
bankruptcy,  by  other  creditors.  The 
Commission  based  this  belief  on 
commenta  submitted  by  the  Association 
of  the  Bar  of  the  City  of  New  York 
(Comment  number  12  in  response  to  the 
1964  proposed  rule  (49  FR  44&45)). 

Subsequent  to  publication  of  the  final 
rule,  the  NRC  has  been  mformed,  both 
orally  and  in  writing,  that  the 
trusteeship  provisions  and.  to  a  lesser 
extent,  the  stabilization  and 
decontamination  prionly  provisions  of 
the  rule  are  sufficiently  complex  and 
problematic  that  the  insurers  will  be 
unable  to  incorporate  these  provisions 
in  their  policies  within  the  trnie 
mandated  by  (he  rule.  See  the  followmg; 
(1)  The  letter  dated  January  27.  1968  to 
Dr.  Thomas  F.  Murley  from  Peter  D. 
Lederer.  Baker  *  Mckenzie,  counsel  to 
Nuclear  Mutual  Limiled  (NML)  and 
Nuclear  Electric  Insurance  Limited  11 
(NEU^U):  (2)  the  letter  dated  January  29. 
1986  to  Robert  S.  Wood  from  Peter  D. 
Lederer.  Baker  &  McKenzie  at  p  5;  (3) 
Pebtion  for  RulemHking  fPRM-50~51) 
dated  |une  3.  1988  from  Linda  S  Stein. 
Steptoe  *  Johnson,  counsel  to  American 
Nuclear  Insurers  and  MAERP 
Reinsurance  Association  (ANl/MAFJ^P). 
at  p.  7;  14)  Petition  for  Rulemaking 
(PRM-50-51A1  dated  June  21.  1968  from 
j.B.  Knotls.  Jr  ,  Bishop,  Cook.  Purcell  A 
Reynolds,  counsel  to  the  Edison  Electric 
Institute,  the  Nuclear  Utility 
Management  and  Resources  Council  and 
several  power  plant  licensees,  at  pp  10- 
11;  and  (5)  Petition  for  Rulemaking 
(PRM-5(V-51B)  undated,  from  Peter  D. 
Lederer.  Baker  &  Mr.Kenzie.  counsel  to 
NML  and  NEIL-U  Interested  persons 
may  examine  and  copy  for  3  fee  the 
above  letters  and  petitions  for 
rulemaking  at  the  NRC  Public  Document 
Room.  1717  H  Streets  NW..  Washington. 
DC.  Single  copies  of  the  letters  may  be 
obtained  from  Robert  S.  Wood.  Office  of 
Nuclear  Reactor  Regulation,  US. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Telephone  {301) 
492-1280. 

The  insurers  and  their  counsel  provide 
two  reasons  why  they  are  unable  to 
comply  with  the  date  specified  in  the 
final  rule  for  adding  the  stabilization 
and  decontamination  priority  and 


Federal  Register  /  Vol.  53.  No.  161  /  Monday.  September  19.  1968  /  Proposed  Rules 36339 


trusteeship  provisions.  First,  with 
respect  to  the  trusteeship  provision, 
counsel  for  insurers  have  assured  the 
NRC  staff  that  they  have  made  a  good- 
faith  effort  lo  obtain  trustees  but  have 
been  unsuccessful.  They  believe  the 
reason  for  their  lack  of  success  is  the 
potential  trustees'  conflicts  of  interest 
and  reluctance  to  assume,  on  the  one 
hand,  responsibility  for  disbursing 
potentially  over  Si  billion  in  insurance 
proceeds  and  the  resulting  exposure  lo 
possible  litigation  for  wrongful 
disbursement,  while,  on  the  other  hand, 
being  eligible  for  only  modest  fees  for 
this  service.  The  petition  for  rulemaking 
submitted  by  Mr.  Knotts  indicates  that: 

Any  tnatituiion  that  serveii  as  bond  truttee 
for  the  Mfcuntiea  of  any  licensee  as  to  which 
it  might  be  asked  to  serve  as  independent 
iru&iee  under  the  rule  would  have  a  conflict 
of  interest.  Such  a  conflict  would 
undoubtedly  be  unacceptable  to  insurers, 
licensees  and  trustees  alike  More  broadly, 
utilities  and  potential  trustees  may  wbII 
conclude  that  such  a  trustee  would  have  an 
institutional  conflict  if  it  serves  as  bond 
trustee  with  respect  to  the  indenture  of  any 
utility.  Thus,  though  II  ob\'iou8ly  would  be 
desirable  to  have  a  single  form  of  trust  and  a 
single  trustee,  no  major  corporate  trustee  has 
been  identified  that  does  not  also  serve  as 
bondholders'  trustee  under  at  least  one 
nucleur  utility's  indenture 

just  as  importantly,  any  major  corporate 
trustee  would  want  to  minimize  its  exposure 
to  claims.  Thus,  severai  such  companies  have 
sdvuted. . .  thai,  even  if  they  were  otherwise 
interested,  they  would  insist  on  having  only 
mjniftierial  functions,  as  in  the  case  under 
some  sldte  environmental  laws  that  employ 
prefunded  trusts  for  environmental  cleanup 
i^nd  the  irustcc  makes  payments  only  upon 
certificaliun  by  the  stale  agency  having 
lunsdiclion). 

Even  with  ver>'  limiled  discretion,  potential 
trustees  may  well  perceive  a  residual 
liability.  Therefore,  iiuch  a  trustee  would  seek 
indemnification,  and  probably  would  not  be 
sshsfied  with  indonmification  by  the 
licensees  that  had  the  accident.  In  addition, 
such  a  tniKlee  would  want  to  have  applicable 
insurance  to  provide  defense  and  indemnity 
for  claims  arising  out  of  its  duties  as  trustee, 
as  well  as  directors'  and  officers'  liability  and 
indemnity  insurance  coverage,  which  may 
well  be  onavailable- 

Fioally.  there  is  Utile  incentive  for  trustees 
to  seek  the  special  trustee  rale.  In  addition  to 
the  disincentive  of  having  lo  forego  more 
attractive  business  because  of  conflicts  of 
interest,  we  have  been  informed  that  the 
traditional  financial  incentives  for  trust 
management  wuuld  be  lacking.  Normally,  the 
trustee  grains  an  opportunity  to  earn  a  fee  for 
managing  the  trust  assets,  a  fee  often 
mea.>{ured  by  the  value  of  those  assets.  There 
would  be  no  such  opportunity  under  the 
arrangement  envisioned  by  the  rule.  The  trust 
would  be  "dry",  that  is.  an  unfunded  standby 
arrangement  that  may  never  be  used- 
Moreover,  even  when  funded,  there  would  be 
only  a  short  lime  when  the  funds  are  actually 


under  management — in  other  words.  11  would 
be  merely  a  conduit. 

A  second  reason  insurers  give  for 
being  unable  to  comply  with  the 
effective  date  of  the  rule  is  essentially 
logistical.  As  a  contract,  an  insurance 
policy  can  only  he  modified  with  the 
consent  of  all  affected  parties.  Because 
the  Commission's  mandated 
stabilization  and  decontamination 
priorily  and  trusteeship  provisions 
adversely  affect  the  current  rights  under 
the  policy  of  the  bondholders'  trustee,  it 
is  unlikely  thai  policies  could  be  legally 
changed  until  the  end  of  the  policy  year. 
NEIL  policies  renew  ever>'  November  15, 
NMl-  policies  ev-er>'  April  1,  and  ANl/ 
MAERP  policies  throughout  the  year. 

II.  NRC  Response 

When  the  N'RC  selected  the  effective 
date  of  October  4.  I9ft8.  it  believed  that 
one  year  plus  60  days  from  publication 
of  the  rule  would  give  insurers  sufficient 
time  to  incorporate  appropriate 
implementing  language  in  their  policies 
However,  given  the  complexity  of  the 
changes,  tihe  unexpected  (by  the 
insurers)  addition  of  the  trusteeship 
provisions  of  the  rule,  and  the  timing  of 
the  rule's  publication  shortly  after  the 
NEIL  and  N^L  annual  meetings  at 
which  changes  must  be  approved. 
insurers  cannot  make  changes  within 
the  time  required.  Moreover,  insurers 
have  informally  told  staff  that  the 
process  of  getting  approvals  h'om  slate 
insurance  regulators  for  policy  language 
changes  for  both  decontamination  and 
trusteeship  provisions  will  also  cause 
delay. 

The  NRC  acknowledges  that  there 
appear  lo  be  serious  practical 
difficulties  in  implementing  the 
decontamination  priority  and 
trusteeship  provisions  of  the  rule  by  the 
date  mandated  in  the  rule.  The  NRC  also 
recognizes  that  it  has  no  regulatory 
authority  over  insurers  and  therefore 
cannot  require  that  insurance  having 
specific  terms  and  conditions  be  made 
available  if  insurers  choose  not  to  offer 
it.  Apart  from  the  practical  problems  in 
the  implementing  schedule,  the 
Commission  also  notes  the  underlying 
substantive  questions  concerning  the 
efficacy  of  the  trusteeship  provisions  of 
10  CFR  S0.54{w)  in  accomplishing  its 
slated  objective — namely,  safeguarding 
insurance  proceeds  so  that  they  will  be 
used  to  clean  up  and  decontaminate 
after  a  reactor  accident  and  thus  protect 
the  health  and  safety  of  the  public.  A 
sufficient  extension  of  time  allowed  for 
implementing  these  provisions  not  only 
would  ijiire  insurers  adequate  time  to 
amend  their  policies,  if  it  ultimately 
proves  necessary  to  do  so,  but  would 
also  allow  the  Conunisslon  to  consider 


on  their  merits  the  Issues  raised  in  the 
petition.s  for  rulemaking. 

The  NRC  believes  for  several  reasons 
that  delaying  for  a  reasonable  time  the 
implementation  of  the  stabilization  and 
decontamination  prinnfy  and 
trusteeship  provisions  of  §  50.54{w)  will 
not  adversely  affect  protection  of  public 
health  and  safety.  First,  the  licensee  still 
will  be  required  to  carry  $1.06  billion 
insurance.  This  is  a  substantial  amount 
of  coverage  that  provides  a  significant 
financial  cushion  to  licensees  to 
decontaminate  and  cleanup  after  an 
accident  even  without  prioritization  and 
trusteeship  provisions.  Second,  lo  obtain 
this  level  and  more,  most  licensees  carry 
the  full  S750  million  coverage  offered  by 
NEIL-U-  Thus,  a  significanl  percentage 
of  the  required  insurance  already  is 
prioritized  under  the  decontamination 
liability  and  excess  property  msurance 
language  of  the  NEIL-U  policies.  Finally. 
there  is  only  an  extremely  small 
probability  of  a  serious  accident 
occurring  during  the  period  of  delay. 
Even  if  a  serious  accident  giving  rise  lo 
substantial  insurance  claims  were  to 
occur,  NRC  would  be  able  lo  take 
appropriate  enforcement  action  to 
assure  adequate  cleanup  lo  protect 
public  health  and  safety. 

For  the  foregoing  reasons,  the 
Commission  concludes  that  an  18-month 
delay  (from  October  4. 1988  to  April  4. 
1990)  in  the  implementation  schedule  of 
the  decontamination  priority  and 
trusteeships  provisions  is  justified  and 
proposes  to  amend  10  CFR  50.S4(w)(5)(i) 
accordingly. 

III.  Environmental  Impact:  Categorical 

Exclusion 

The  NRC  has  determined  that  this 
proposed  rule  constitutes  a  minor 
corrective  amendment  thai  does  not 
substantially  modify  existing  regulations 
and,  therefore,  is  the  t>'pe  of  action 
eligible  for  categorical  exclusion  under 
10  CFR  51.22(c)(2).  Accordingly,  neither 
an  enviroimiental  impact  statement  nor 
an  environmental  assessment  is 
required. 

tV.  Paperwork  Reduction  Act  StatcmeDl 

This  proposed  rtile  contains  no 
information  collection  requirements  and. 
therefore,  is  not  subfect  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.) 

V.  Regulatory  Analysis 

On  August  5. 1987.  the  N'RC  published 
in  the  Federal  Register  a  final  rule 
amending  10  CFR  50.54  (w).  The  rule 
increased  the  amoimt  of  on-site  property 
damage  msurance  required  to  be  carried 
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by  NRC's  power  reactor  Jicensees.  The 
rule  also  rpqutrpd  these  hcensees  to 
obtain  by  Oclober  4.  1988  insurance 
polities  that  prioritized  insurance 
proceeds  for  stabihzation  and 
decontamination  after  an  accident  and 
provided  for  payment  of  proceeds  to  an 
independent  trustee  who  would  disburse 
funds  for  decontamination  and  cleanup 
before  any  other  purpose.  Subsequent  to 
publication  of  the  rule,  the  NTiC  has 
been  informed  by  insurers  who  offer 
nuclear  properly  insurance  that  the 
decontamination  pnonty  and 
trusteeship  provisions  will  not  be  able  to 
be  incorporated  into  the  policies  by  the 
time  required  in  the  rule  In  petitions  for 
rulemaking,  insurers"  representatives 
further  state  that  the  trjsieeship 
provisions  may  actually  have  an  effect 
counter  to  their  intended  purpose  by 
delaying  the  claims  payment  and  thus 
possibly  the  cleanup  process.  Bv 
defemnR  implementation  of  these 
provisions  of  the  rule  by  eighteen 
months,  the  Commission  is  allowing 
yuffiaent  time  either  to  secure  the 
required  coverage  or  to  reconsider  the 
mechanism  by  which  accident  cleanup 
finds  may  be  assured  to  be  used  for 
their  intended  purpose.  Even  without 
formal  stabilization  and 
decontamination  priority  and 
trusteeship  provisions,  NRC  has 
authority  to  take  appropnate 
enforcement  action  to  ord^r  cleanup  in 
the  unhkely  event  of  an  accident.  Thus, 
the  proposed  rule  will  not  have  a 
sianificant  impact  on  public  health  and 
safety.  Furthermore,  the  proposed  rule 
will  not  have  significant  impacts  on 
state  and  local  governments  and 
geographical  regions;  on  the 
environment;  or.  create  substantial  costs 
to  licensees,  the  NRC.  or  other  Federal 
agencies.  The  foregoing  discussion 
constitutes  the  regulatory  analysis  for 
this  proposed  rule. 

VI,  Regulatory  Flexibilily  CerUfitation 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  5  L'.S  C.  605{bj. 
the  Commission  certifies  that  this  rule,  if 
adopted,  will  not  have  a  significant 
impact  upon  a  substantial  number  of 
small  entities  The  proposed  rule  affects 
112  power  reactor  licenses  None  of  the 
holders  of  these  hcenses  could  be 
considered  small  enlUies. 

VII.  Backfit  Analysis 

The  N'RC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule  because  the 
proposed  rule,  if  adopted,  would  not 
impose  a  bacitfil  as  defined  in 
5  50i09(a)(lj.  Therefore,  a  backfit 
analysis  is  not  required  for  this 
proposed  rule. 


List  of  Subtects  in  10  CFR  Part  50 

Antitrust.  Classified  mformation.  Fire 
prevention.  Incorp^iration  by  reference, 
Ir.fergovemmenlal  relations,  Nuclear 
powerplants  and  reactors.  Penalty. 
Radidtion  proleclmn,  Reactor  siring 
criteria.  Reporting  and  re<;ordkeeping 
requiremenls. 

For  tne  reasons  set  out  in  the 
preamble  and  under  the  authonty  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S  C.  5.S3.  the  NRC 
is  proposing  to  adopt  the  following 
amendment  lo  10  CFR  Part  ,S0 

PART  50— DOMESTIC  UCEWSING  OF 
PRODUCTION  AND  UTIUZATION 
FACILITIES 

1.  The  authonty  citation  for  Part  50 
continues  to  read  as  follows; 

Aulbority:  Sees  102.  103.  104,  105,  161,  lft2. 
183.  laa  1«9,  68  Slal.  936,  937,  938.  »*a  953. 
Q.'M,  9.^5,  95tt.  as  amended,  sec.  234,  83  StsL 
UZ4.  as  amended  [42  US  C-  2132,  2133.  2134. 
2135.  22m.  2232.  ZZJ3.  2236,  2239.  22821.  gees. 
2(n  as  amended,  202,  3t».  86  Slal.  1242.  as 
amended.  1244. 124«  [42  U  S.C  5fl41.  5642. 
5&46». 

Section  50-7  also  iss'jed  under  Pub  L  95- 
601,  sec.  to,  92Stnl.29Sl  (42U.SC  5651) 
Section  SO  10  also  issuiMi  under  sees.  lOl,  185, 
68  StHi  938.  9S.S,  aa  amended  (42  U.SC.  2131. 
22351:  BBC  102.  Pub.  L  91-190,  83  StaL  S53  (42 
US  C.  4332)  Section*  50.23.  50.35.  50-55.  and 
5<)  56  also  issued  under  »ec.  IdS.  66  Slat.  ftSS 
(42  U.S.C.  22351.  Section*  5a33a.  50.55a  and 
Appendix  Q  also  issued  under  sec.  102.  Pub. 
L  91-190.  63  Stat  853  (42  U  S,C.  4332). 

Secrtions  50,34  and  50,54  also  issued  under 
sec  204.  Se  Stat  1245  (42  U  S.C.  5644) 
Sections  .50.56.  50  91.  and  50.92  also  issued 
under  Pub.  L  97-415.  m  Stat.  2073  (42  U  S.C, 
2239).  Section  50.78  also  luued  under  «ec. 
122.  68  Stal.  939  (42  US  C.  2152).  Section* 
50,60-50  81  also  laaued  under  sec  164.  68  Slat. 
9.S4.  as  amended  (42  U  S  C.  22M\.  Section 
50.103  also  issued  under  sec  108,  66  Slat.  939, 
as  amended  (12  U.S  C.  21.361.  Appendj*  F  also 
tSRued  under  sec  187.  68  Stat  955  (42  U.SC. 
22:1'' I 

VoT  the  purposes  of  sec  223,  08  Slat.  958.  as 
anifHilwl  (42  US  C  2273);  85  50.10  (i).  (b), 
and  10.  5044.  SO  46.  50  46.  50.54  and  50.eO(a) 
H-B  issued  under  sec.  Ifllb.  88  Slat.  M&  a» 
amended  (42  US.C.  2201(b)):  fi  i  50.10  [h\  and 
l<W.  and  50.54  are  iMued  under  sec  I6I1.  66 
Slat.  949.  as  amended  (42  U.S.C.  2201(11);  and 
S9  50.9.  so.55(ej,  so^bj.  sara  5o,7i,  50,72. 
50  73,  and  50.78  are  issued  under  sec  I6I0.  66 
Slat.  950.  69  amended  (42  US.C.  220l(tf)). 

i  In  5  50.54.  paragraph  (wMSHi)  is 

revised  to  read  as  follows: 


;  50.54    CorxfltkKia  of  Hcwism, 

(w)-   '   ' 

(5)  The  decontamination  priority  and 
trust  requirements  set  forth  in 
paragraphs  (w)(3)  and  (w)(4)  of  this 
section  nuut 


(i)  Be  incorporated  in  onsile  property 
damaj^e  iaeurance  policies  for  nuclear 
powerplants  not  later  than  April  4, 1990 
and 

Dated  at  Ro<:kvine.  Marv)and.  this  7th  day 
of  Sepiemher  1966. 

For  the  Nuclear  Kefiulatory  Commission. 
Victor  Slello.  |r,. 

E<(ecutive  Din^ctarforOperoUons 
[FR  Doc  88-21288  Filed  9-lft-«a.  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Pari  39 

IDochet  No.  Se~NM-57-ADl 

Alrwoiihtnesa  Directives;  Boeing 
Modeta  747-l(X).  747-200.  747-300, 
and  747SP  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAAJ.  DOT. 

ACTKM:  Notice  of  Proposed  RulemakinB 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  747  series 
airplanes,  which  would  require 
replacement  of  certain  underwing  fuel 
tank  access  doors  with  stron^ier.  fire- 
resistant  doors.  Tliis  action  is  prompted 
by  several  incidents  of  door  penetration 
by  debris.  This  condition,  if  not 
corrected,  could  result  m  a  fire. 
DATE:  Comments  must  he  received  no 
later  than  November  10.  IflSa. 
AOORESSes:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  (Attn:  ANM-103|.  Attention: 
Airworthiness  Rules  Docket  No.  88~NM- 
57-AD.  17900  Pacific  Highway  South.  C- 
68966.  Seattle.  Washington  9«168,  The 
applicable  service  information  may  he 
obtained  from  Boeing  Commercial 
Airplanes,  PO  Box  3707.  Seattle. 
Washington  98124.  This  information 
may  be  exammed  at  the  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Mr  Kanji  K.  Pulel.  Propulsion  Branch. 
A.VM-HOS.  telephone  (2061  431-1973. 
Mailing  address  FAA.  Northwest 
Mounlam  Region.  17900  Pacific  Highway 
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South,  C-6fl966,  Seattle,  Washington 

SUPPI.EMCNTARV  INFORMATKM: 

Comments  Invited 

inleresled  persons  are  invited  to 
participate  m  the  malung  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulator)'  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
rontained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitied  will  be  available. 
both  before  and  after  the  closing  dale 
(or  comments,  in  the  Rules  Docket  for 
e\.imination  by  interested  persons.  A 
report  summarizing  each  FAA/pubhc 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemakmg  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
.Altenlion:  Airworthmess  Rules  Docket 
No  aB-NM-57-AD.  17900  Pacific 
Highway  South.  C-6fl906.  Seattle. 
Washington  9816B 

Discussion 

There  have  been  several  incidents 
where  debris  from  an  uncontained 
engine  failure  or  lire  failure  has 
penetrated  fuel  tank  access  doors  on 
Boeing  Model  747  senes  airplanes, 
causing  a  fuel  leak  and/or  fire.  These 
doors  are  located  on  the  lower  wing 
surface  and  are  of  a  type  of  construction 
which  IS  suficeptilile  to  fracture  from 
impact  of  foreign  ob|ects,  such  as  engine 
and  tire  debns.  A  massive  fuel  spillage 
mold  lead  lo  a  catastrophic  fire. 
Although  it  IS  difficult  to  stop 
penetration  from  high  energy  engine 
debns.  it  is  possible  to  minimize  fuel 
spillrtge  by  replacing  the  preswiily- 
{.onngnred  access  doors  with  improved 
doors  that  are  less  susceptible  to 
fractvrc. 

Since  this  condition  is  likely  lo  occur 
on  other  Boeing  Model  747  scries 
airplanes,  an  AD  is  proposed  to  require 
replacement  of  a  total  of  18  fuel  tarik 
access  doors.  9  on  each  side  of  the 
airplane,  with  doors  less  susceptible  to 
fracture.  The  four  inboard  access  doors. 
two  on  each  side  of  the  airplane,  which 
are  located  between  the  fuselage  and 


the  inboard  engines.  vxiA  in  close 
proximity  to  the  main  landing  gears,  are 
the  most  susceptible  lo  damage 
Therefore,  the  FAA  has  determined  that 
these  doors  must  be  replaced  as  soon  as 
practicable.  Replacement  of  the 
remaining  14  atxes!^  doors  can  be 
delayed  until  the  airplane  is  out  of 
service  for  scheduled  maior 
maintenance. 

Il  is  estimated  that  208  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  60 
manhours  per  airplane  to  replace  the 
affected  doors,  and  that  the  average 
labor  cost  would  t>e  £40  per  manhour. 
Replacement  cncts  are  estimated  to  be 
S600  per  door  (18  doors  per  airplane). 
Based  on  these  figures,  the  total  cost 
impart  of  the  AD  on  I'.S  operators  is 
estimated  to  be  S2.747.B00- 

The  regulations  .set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authonty  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U  S  C.  1301.  e/ 
seq  ).  whinh  statute  is  conslnied  to 
preempt  state  law  regulating  the  same 
subject.  This  in  accordanr*  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
fedoralism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
!o  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  "Febniar>  26.  1979);  and  it  is 
further  cprtified  under  (he  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgaled,  will  not 
have  a  stgnificant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  t>ecausp  few,  if 
any.  Model  747  series  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulator*'  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket. 

List  of  Subiects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Acordingly,  pursuant  lo  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Pari  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows 

PART  39— (AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows; 


Autbaiity:49U.S.C.i:i&4|B).  1421  snd  14:!3 
49  U-S.C  lOtHgJ  (Rev^»edt  Pub  L  97-*4fl, 

I:inuar>  12,  1383].  and  14  CFR  11.89. 

§39.13    (Amended! 

2  By  adding  the  following  new 
airworthiness  directive. 

Boeing:  Applies  to  (vlodel  747-loa  747-200. 

747-300.  and  747SP  senes  airplanM. 

certificated  in  any  category.  Compltance 

required  as  indtcated.  unless  previously 

accomplished. 
To  minimize  the  fire  hazard  as  a  result  of 
lower  wing  surface  fnei  tank  access  door 
penetration  due  to  impact  from  low  energy 
enj^ine  and  tire  debns.  accomplish  the 
fa  I  lowing: 

A.  Within  the  next  four  months  after  the 
effective  date  of  this  AD,  replace  fimi  lower 
wing  surface  fuel  tank  access  doors,  two  Nos 
.S44AB  and  M5AB  on  'he  left  wins  »nd  two 
Nos,  &44AB  and  645AB  on  the  riRht  wmg 
with  doors  having  imped  resisianre 
equivalent  to  that  of  2024-T3  aluroinum  0 14& 
inch  thick,  as  approved  by  the  Manager 
Seattle  Aircraft  CertificaMon  Office,  FAA. 
Northwest  Mountain  Region.  The 
replacement  doors  must  also  be  firt  rcsistani, 
as.  defined  in  the  Federal  Aviation 
RpSii'wtionR,  Part  i, 

H  Within  the  next  30  mooths  after  the 
ofTectrve  date  of  this  .AD.  replace  the 
(tilkiwine  14  lower  wmg  surface  fuf-i  tank 
access  dckors.  seven  No8  &46AB.  &46BB 
552AB.  S52BB.  552CB,  552DB,  and  552Eb  on 
the  left  wmp.  and  w've.n  Nos  646AB.  b46BB 
65ZAB.  6n2BB.  6S2CB.  6520B.  and  tt.Z£B.  on 
the  right  wing,  with  doors  having  imparl 
resistance  equi^-alent  lo  thai  of  2024-T3 
iiluminum  0 14ft-inch  thick,  as  approved  by 
the  ManaRer,  Seattle  Aircraft  Certification 
(I'fi.  e  FA.'X.  \nrlhwesl  MountHir  Region 
Tht.'  replacement  dnors  must  also  be  fire 
resititant.  as  defined  m  the  Federal  Aviation 
Repultttions.  Part  1. 

C.  An  alternate  means  of  compliance  or 
jidjuKtmenl  of  the  compliance  lime,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  appove^d  by  the  Manager, 
Seattle  Aircraft  Certificanon  Office.  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
throujih  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Mana^ter.  Seattle 
Aircraft  Certification  Offs'-fc 

D  Special  flight  permits  may  be  issued  m 
accordance  with  FAB  21  197  and  21.199  lo 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  req-jirements  of  this  AD 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropnate  sei^'ice  documents  from  the 
manufacturer  may  ohtam  copies  upon 
request  lo  Boeing  Commercial 
Airplanes,  P  O,  Box  3-07.  Seattle. 
Washington  96124  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South-  SeattJe. 
Washington.  orSeaiiie  Aircraft 
Catificatjon  Office.  FAA.  Northwest 


BEST  COPY  AVAILABLE 
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Mountain  Region.  9010  East  Marginal 
Way  South,  Seattle.  Washington. 

Issued  in  Seattle.  Washington,  on 
September  2. 1988. 
Leroy  A.  Keilh 

Manager  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
|FR  Doc.  88-21247  Filed  9-16-A8;  8:45  am) 
eiUJHO  CODE  4«10-tS-ll 


14CFRPart39 

[Docket  No.  86-ANE-25! 

Airworttiiness  Directives;  Garrett 
Engine  Division,  AMted-Slgnal.  Inc.. 
TPE331-25AA,  -25AB.  -25DA.  -25DB. 
-25FA.  -43A,  -43BU  -47A.  -558.  -61A, 
-1.  -2.  -2UA.  -3U.  -3UW.  -5.  -6.  -6A.  -8, 
-10.  -10R.  -10U.  -10UA,  -10UF,  -10UG. 
-10UGR.  -lOUR.  -11U  Turboprop  and 
TSE331-3U  Turboshaft  Engines 

AGEHCV:  F.^iirr.il  .Aviation 
.AdmiP.i'itraUon  (FAA).  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
[NPRM). 

SUMMARY:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD)  which  requires 
spectrographic  analysis  of  oil  samples  or 
the  replacement /rework  of  the  turbine 
oil  scavenge  pump. 

The  proposed  AD  would  supersede 
AD  86-12-02  by  requiring  the 
replacement  or  the  rework  and  re- 
identiHcation  of  the  oil  scavenge  pump 
assembly,  by  eliminating  the 
requirement  for  the  Spectromelric  Oil 
Analysis  Program  (SOAP),  and  by 
retaining  the  inspection  of  the  spur 
gearshaft  assembly  which  drives  the  oil 
scavenge  pump.  The  proposed  AD  is 
needed  to  prevent  the  blockage  of  the  oil 
scavenge  pump  outlet  port  by  the  spur 
gearshaft  assembly.  Blockage  of  the 
outlet  port  has  caused  erosion  and 
failure  of  the  Beryllium/Copper  main 
shaft  nut.  major  turbine  damage,  and 
mtlight  engine  shutdowns. 
DATES:  Comments  must  be  received  on 
or  before  November  20.  1988. 
ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  lo:  Federal 
Aviation  Administration.  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel.  Attn  Rules  Docket  No.  86- 
ANE-25.  12  New  England  Executive 
Park.  Burlington.  Massachusetts  01803. 
or  delivered  In  duplicate  lo  Room  311  at 
the  above  aJdress. 

Comments  delivered  must  be  marked: 
"Docket  No-  e6-ANE-25'. 

Comments  must  be  inspected  at  the 
New  England  Region.  Office  of  the 
Assistant  Chief  Counsel.  Room  311, 
between  the  hours  of  8:00  a.m.  and  4:30 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  applicable  documents  may  be 
obtained  from  Garrett  General  Aviation 
Services  Division.  Distribution  Center. 
2340  East  University,  Phoenix.  Arizona 
85034;  telephone  (602)  225-2548. 

A  copy  of  the  service  document  is 
contained  in  Rules  Docket  Number  86- 
AN'E-25.  in  the  Office  of  the  Assistant 
Chief  Counsel,  Federal  Aviation 
Administration.  New  England  Region.  12 
New  England  Executive  Park. 
Burlington.  Massachusetts  01803.  and 
may  be  examined  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Costa.  Aerospace  Engineer, 
Propulsion  Branch.  ANM-140L.  Los 
Angeles  Aircraft  Certification  Office, 
Transport  Airplane  Directorate.  Aircraft 
Certification  Service.  Federal  Aviation 
Administration.  3229  East  Spring  Street, 
Long  Beach.  California  90800-2425; 
telephone  (213]  9Hrt-5246. 
SUPPLEMENTARY  tNFORMATIOI«: 

Interested  persons  are  mvited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire  Communications 
should  identify  (he  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  the  light  of  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviromental,  and  ener^  aspects  of  the 
proposed  rule.  Ail  comments  submitted 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket,  at  the  address  given 
above,  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact,  concerned  with  the 
substance  of  the  proposed  AD.  will  be 
filed  in  the  Rules  Docket. 

Commenters  wKshmg  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self -addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  88-ANE-25".  The 
postcard  will  be  date/time  stamped  and 
relumed  to  the  commenter. 

This  notice  proposes  to  supersede 
Amendment  39-5371  (51  FR  31607; 
September  4.  1986).  AD  86-12-02. 
effective  Seplfimber  5,  1986.  which 
requires  SOAP  at  the  specified 


compliance  intervals  or  the  replacing  or 
reworking  of  the  oil  scavenge  pump 
assembly.  Prior  to  issuing  AD  86-12-02, 
the  FAA  determined  that  failures  of  the 
Beryllium/Copper  nut  on  the  turbine  end 
of  the  tiebolt  shouldered  shaft  would 
result  in  major  damage  to  the  engine. 
Also,  the  FAA  determined  that  the  spur 
gearshaft  assembly  may  move  and 
disengage  the  drive  gear  of  the  oil 
scavenge  pump  assembly.  Therefore,  an 
inspection  was  required  to  ensure 
proper  positioning  of  the  spur  gearshaft 
assembly.  After  issuing  AD  86-12-02, 
incidents  were  discovered  indicating 
that  SOAP  was  not  effective  in  detecting 
Beryllium/Copper  nut  erosion  and  that 
this  erosion  was  not  limited  to  infant 
mortality  cases.  Since  this  condition  is 
likely  to  exist  or  develop  on  other 
Garrett  TPE/TSE331  series  engines  of 
the  same  type  design,  the  proposed  AD 
would  supersede  Amendment  39-5371. 
AD  86-12-02.  by  requiring  the  formerly 
optional  replacement/rework  of  the  oil 
scavenge  pump  assembly  and  by 
eliminating  SOAP.  If  this  proposal  is 
adopted,  requirements  set  forth  in 
paragraph  (a)  thru  (11  of  AD  86-12-02. 
Amendment  39-5371,  will  be 
superseded. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  US.C.  1301.  et 
seq],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Asse-ssmcnl. 

Conclusion 

The  FAA  has  determined  that  this 
proposed  regulation  involves  8000 
engines  and  the  approximate  cost  would 
be  $160  per  engine.  Therefore,  I  certify 
that  this  action  (1 1  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979|;  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantia]  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  \ 
copy  of  it  may  be  obtained  by  contacting 
the  person  identified  under  the  caption 

"FOR  FURTHER  INFORMATION  CONTACT". 
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List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation.  Aircraft, 
Aviation  safely.  Incorporation  by 
reference 

The  Proposed  .\mendmenl 

Accordingly,  pursuant  to  the  authority 
delegated  lo  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  lo 
amend  Part  39  of  the  Federal  Aviation 
Regulations  (FAR)  as  follows: 

PART  39— (AMENDED] 

1  The  Hulhorny  citation  for  Part  39 
Luntinues  to  read  as  follows; 

Authority:  49  US.C,  1354(fl).  1421.  and  1423; 
49  US.C  I064fi)  (Revised)  Pub  L  97-M9. 
lamiary  12. 1983(;  and  14  CFR  11.8S. 

§39.13    [AmefKlad] 
2.  By  adding  to  fi  39.13  the  following 

new  airworthiness  directive  (AD]  which 
supersedes  .AD  86-12-02.  Amendment 
39-5371  (51  FR  31607).  as  follows: 

Garrell  Engine  Division,  AlUed-Stgnal.  Inc. 

(formerly  Garrett  Turbine  Engine  Co,. 

CTEC.  formerly  AiResearch 

ManufHctuhng  Company  of  Arizonii): 

Applies  to  Garrett  Models  TPE331-2SAA, 

-ZSAa  -25DA  -25DB.  -25FA.  -43A. 

-43BL„  -47 A.  -55B,  -61A.  -1.  -Z.  -ZUA. 

-3U.  -.1UW.  -5.  -6.  ~6K  -B.  -10.  -lOR. 

-lOU.  -lOUA.  -lOUF.  -lOUG.  -lOUGR. 

-lOUR.  -IIU  turboprop  and  TSE331^U 

lurboahaft  engines. 
Compliance  is  required  as  indicated,  onless 
already  accomplished. 

To  prevent  turbine  failure,  accomplish  the 
following:  (a)  Modify  applicable  engmci  in 
accordance  with  the  Accomplishment 
Instructions  of  Garrett  Ser\'ice  Bulletin  (SB) 
TPE3TI -72-0533.  Re\'i«ion  2,  dated  March  11. 
1988.  at  first  access  to  the  sfTected  parts,  or 
within  1.800  operating  hours  after  the 
effective  date  of  this  AD.  or  within  ifi  months 
after  the  effective  date  of  this  AD.  whichever 
occurs  first. 

(b)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21-198 
tr)  a  base  where  the  AD  can  be  accomplished. 

(c)  Upon  request,  an  equivalent  means  of 
comptiBnce  with  the  requirpmenls  of  this  AD 
may  be  approved  by  the  Manater.  Los 
Angeles  Aircraft  Cerfificalion  Offine, 
Transport  Airplane  Directaraie.  AircrHft 
Cernficjition  Service  Federal  Aviahon 
Administration,  3229  Eait  Sprffnj  Suret.  Long 
Bfat.h.  Cdltfomia  308O6-Z425 

|d|  Upon  submission  of  substantiating  data 
by  an  owner  nr  oppratnr  through  an  F.\A 
AirworrhineM  Inspector  th^Mannger,  I-o« 
Angclet  Aircraft  Certificaljoo  Office. 
TruRspon  Airplane  Direclorale.  Aircraft 
Cerlifialion  St^rvice,  may  adjusl  the 
compliance  Ume  specified  in  this  AD. 

The  FAA  will  request  the  approval  of 
the  Federal  Register  to  incorporate  by 
reference  the  manufacturer's  service 


bulletin  identified  and  described  in  this 

document. 

This  proposed  AD  will  supersede  AD  B6- 
12-02.  Amendment  39-5371  (51  FR  31MJ7; 
Septemt)er4.lM6), 

Issued  in  BurliDgion.  Massachusetts,  on 
September  2. 198B. 
lack  A.  Sain, 

Manager.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc  B8-2124fl  Filed  9-16-68;  8:45  am) 

SILUHO  CODC  41 10-1 S^ 


14  CFR  Part  39 

tDocketNo.87-AN€-3l 

Airworttiiness  Directives:  Pratt  and 

Whitney  (PW)  JT9D-3A,  -7.  -7A.  -7AH. 
-7H.  -7F  -7J  and  -20  Turbofan  Engines 

agency;  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Noiice  of  Proposed  Rulemaking 
(NPRM).  

SUMMARV:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
would  require  incorporation  of  a  strut 
insert  assembly  into  Number  4  and 
Number  7  diffuser  ct!se  stru's  in 
accordance  with  the  Accomplishment 
Instructions  of  PW  Service  Bulletin  (SB) 
5730,  The  strut  inserts  are  needed  to 
reinforce  the  strut  wall  and  prevent  hot 
air  from  entering  the  Number  3  bearing 
compartment  in  the  event  of  a  strut  wall 
failure.  The  proposed  AD  is  needed  to 
prevent  Number  3  bearing  compartment 
fire  and  a  subsequent  nacelle  fire. 
date:  Comments  must  be  received  on  or 
before  November  20, 1988. 
ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration.  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket 
Number  87-ANE-3. 12  New  England 
Elxecutive  Park.  Burlington, 
Massachusetts  01B03.  or  delivered  in 
duplicate  to  Room  311  at  the  above 
address. 

Comments  delivered  must  be  marked: 
"Docket  Number  S7-ANE-3'". 

Comments  may  be  inspected  at  the 
New  England  Region.  Office  of  the 
Assistant  Chief  Counsel.  Room  311. 
between  the  hours  of  8:00  ajn.  and  4:30 
p.m.,  Monday  through  Friday,  except 
federal  holidays. 

The  applicable  SB  may  be  obtained 
from  Pratt  fk  \Vhitne\,  Publication 
Department.  P.O  Box  611.  Middietown. 
Connecticut  06457. 

A  copy  of  the  SB  is  contained  in  Rules 
Docket  Number  87-ANE-3.  in  the  Office 


of  the  Assistant  Chief  Counsel.  Federal 
Aviation  Administration.  New  England 
Region.  12  New  England  Executive  Park. 
Burlington,  Massachusetts  01803. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Gavriel.  Engine  Certification 
Branch,  ANE-141.  Engine  Certification 
Office.  Engine  and  Propeller  Directorate. 
Airrraft  Certification  Service.  Federal 
Aviation  Administration,  12  New 
England  Executive  Paiit.  Burtmgton. 
Massachusetts  OT803;  telephone  (617) 
273-7084. 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  lo 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments,  bs 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  he 
changed  in  the  light  of  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket,  at  the  address  given 
above,  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact,  concerned  with  the 
substance  of  the  proposed  AD.  will  be 
filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  lo  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  a7-ANE-3'".  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

The  FAA  has  determmed  that  a  total 
of  16  failures  resulting  from  cracking  on 
either  Number  4  or  Number  7  diffuser 
case  strut  have  occurred.  Five  of  these 
failures  were  of  sufficient  severity  lo 
ca-ase  a  Number  3  bearing  compartment 
fire-  The  Biil-of-Malenal  strut  can 
develop  low  cycle  fatigue  cracks,  due  to 
thermal  and  mechanical  loads,  which 
can  lead  to  loss  of  capability  lo  sustain 
the  differential  pressure  across  the  strut 
If  cracks  are  not  delected,  the  strut  wall 
collapses  and  allows  15th  stage 
compressor  air  to  enter  the  bearmg 
compartment  and  may  result  m  a 
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Number  3  bearing  compartment  fire  and 
a  aubsequent  nacelle  fire. 

Since  thts  condition  is  likely  to  exist 
or  develop  or.  other  engines  of  the  same 
type  design  the  proposed  AD  would 
require  the  incorporation  of  a  strut 
insert  assembly  in  both  the  Number  4 
and  Number  7  struts.  This  strut  insert 
assembly  has  been  designed  to  sustain 
the  load  due  to  the  differential  pressure. 
in  the  event  of  a  strut  failure,  and 
prohibit  the  15th  stage  compressor  air 
from  entenng  the  Number  3  bearing 
compartment  and  starling  a  fire 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
195a  as  amended  (49  US.C,  1301.  et 
seq  1.  which  statute  is  construed  to 
preempt  slate  law  regulating  the  same 
sub)ect.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  surh  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

CoDclusion 

The  FA.^  has  determined  that  this 
proposed  regulation  involves 
approximately  1.050  engines  at  an 
approximate  total  cost  of  $3B2.000.  It  has 
also  been  determined  that  few.  if  any, 
small  entities  within  the  meamng  of  the 
Regulatory  Flexibihty  Act  will  be 
affected  since  the  proposed  rule  affects 
only  operators  using  Boemg  747  and 
McDonnell  Douglas  DC-10-40  aircraft  in 
which  the  fT9D  engines  are  installed, 
none  of  which  are  believed  to  be  small 
entities.  Therefore.  I  certify  that  this 
action  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291,  (2]  is  not  a 
significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  |44  FR  11034; 
February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

A  copy  of  the  draft  evaluation 
prepared  for  this  action  is  contained  in 
'.he  reguIti!or\  docket,  A  copy  of  it  may 
be  nbtaind  by  contacting  the  person 
identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT" 

List  of  Subjects  in  14  CFR  Part  39 

Engines.  Air  transportation.  Aircraft. 
Aviation  safety.  Incorporation  by 
reference. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  (FA/VJ  proposes  to 


amend  Part  39  of  the  Federal  Aviation 

Regulations  (FAP)  as  follows: 

PART  3»-4AMENOE01 

1.  The  authonty  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  I.' SC  13Mia).  ]421.  and  1423; 
49  US.C,  10fl(pl  fRevised  Pub,  L  97-449. 
lanuary  12,  19831,  and  14  CFR  11  85. 

§39.13    [AiTMndMll 

2.  By  adding  lo  S  39.13  the  following 

new  airworthiness  directive  (AD(: 

PRATT  AND  WHTTNEY:  Apphea  to  Pfdir 
and  Whimey  (PWl  rT9l>-3A  -7.  -7 A.  - 
7AH.  -7H.  -7P.  -71.  and  -20  Uirbofan 

engines- 
Compliance  ts  required  as  indicated.  unli!9S 
already  accomplnhtd 

To  prevent  a  diffuser  case  Number  4  or 
Number  7  strut  failure  that  can  cause  a 
Number  3  bearing  compartment  Tire  and 
subsequent  naceile  fire,  accomptiah  the 
following: 

(a|  Install  strut  inserl  assembly  Purl 
Number  S04a9&-Ol  into  both  the  Number  4 
and  Number  7  diffuiier  case  struts,  m 
accordance  with  the  Accomplishment 
Insiniclmns  of  PW  Service  Bulletin  (SB)  5730, 
dated  February  4.  1W7.  at  the  next  engine 
shop  visU  after  the  effective  date  of  this  AD, 
but  not  later  than  August  31,  IWl 

Noi«:  For  the  purpose  of  this  AD.  engine 
shop  visit  Is  defined  as  a  Sf^puration  of  the 
hiiih  pressure  compressor  and  diffuser  "K" 
flange. 

(b)  Aircraft  may  be  femed  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(i:I  L'pon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
ni^y  be  approved  by  the  Manager.  Engine 
Ct'rtifi cation  Office.  Engine  and  Propeller 
Directorate.  Aircrafl  Certification  Service, 
Federal  Aviation  Administration.  12  New 
England  Executive  Park.  Burlington, 
Massachusetts  cnsos. 

(d)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inspector,  the  ManuRer,  Engme 
Certification  Office.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service, 
may  adjust  the  compliance  times  specified  in 
this  AD. 

Should  this  proposed  rule  be  adopted, 
the  FAA  will  request  the  approval  of  the 
office  of  the  Federal  Regislnr  to 
incorporate  by  reference  the 
manufacturer's  SB  identified  and 
described  in  this  document. 

Issued  in  Burlington,  Maisachusetts.  on 
September  1. 1986. 
lay  I.  Parde*. 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[FR  Dor..  88-21 24fl  Filed  »-1B-ea:  8:45  am) 

BILUNG  CODC  4tt0-l>-ll 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  50 

Announcennent  of  Development  of 
Reguletlorie  Protecting  Against 
Scientific  Fraud  or  MIeconduct; 
Request  (or  Comments 

agency:  Public  Health  Service.  HHS. 
ACnoM:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Public  Health  Service 
(PHS)  seeks  comments  from  the  public 
on  developing  regulations  lo  protect 
against  scientific  misconduct.  The  PHS 
is  particularly  interested  m  receiving 
comments  on  issues  presented  below 
from  individual  researchers,  scientific 
societies  and  associations,  independent 
science  advisory  bodies,  members  of 
Congress,  other  Federal  agencies  that 
support  or  conduct  research  and 
institutions  that  receive  PHS  funds  to 
conduct  or  support  biomedical  or 
behavioral  research.  Interested 
individuals  and  parties  are  requested  lo 
submit  their  comments  by  [60  days  &om 
publication). 

DATES:  To  assure  consideration. 
cummenis  must  be  mailed  and  delivered 
to  the  address  provided  below  by 
Novfimhur  18.  1988. 

ADDRESS:  Address  comments  in  writing 
to:  John  Callivan.  PHS  Regulations 
Officer.  Room  740G.  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue  SW..  Washington.  DC  20201. 

If  you  prefer,  you  may  deliver  your 
comments  lo  |ohn  Callivan.  PHS 
Regulations  Officer.  Room  740G,  Hubert 
H,  Humphrey  Building.  200 
Independence  Avenue  SW., 
Washington.  DC  20201. 

Comments  will  be  avaiUble  for  public 
inspection  beginning  approximately  two 
weeks  after  publication  of  Ihis  notice  in 
Room  740G.  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue 
SW..  Washington.  DC  20201  on  Monday 
ihrough  Friday  of  each  week  from  9:00 
a.m.  to  5:00  p.m.  1202)  75S-4884. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Gallivan,  PHS  Regulations  Officer. 
Room  740G.  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue 
SW  ,  Waihmgtnn,  DC  20201.  (202)  755- 
4nH4 

SUPPi^MENTARY  INFORMATION:  Section 
493  of  the  Public  Health  Service  Act 
provides  that  the  Secretary,  by 
regulation,  require  that  entities  receiving 
Federal  funds  for  the  conduct  of 
biomedical  and  behavioral  research 
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submit  assurances  that;  il)  These 
enlilies  have  established  (based  upon 
regulations  prescribed  by  the  Secretary), 
an  administative  process  to  review 
reports  of  scientific  misconduct  in 
biomedical  or  behavioral  research,  and 
they  will  (2)  report  to  the  Secretary  any 
investigation  of  alleged  scientific 
misconduct  that  appears  substantial. 
The  Secretary  also  has  authority  to 
respond  to  information  received 
respecting  scientific  misconduct 
involving  projects  funded  under  the 
Public  Health  Service  Act  and  to  take 
appropriate  action  in  respotise  lo  such 
misconduct.- 

Before  1960.  instances  of  reported 
misconduct  in  PHS  funded  research 
programs  were  infrequent.  In  recent 
years,  however,  there  has  been  a  small 
number  of  highly  publicized  instances  of 
scientific  misconduct.  These  cases  have 
served  to  renew  the  concern  of  the 
public,  the  government  and  the  scientific 
community  in  the  issue  of  misconduct  in 
science.  Such  concerns  make  il 
appropriate  to  consider  further  policies 
and  procedures  for  dealing  with  cases  of 
alleged  or  apparent  misconduct,  It 
would  appear,  however,  that  this 
renewed  concern  has  less  to  do  with  any 
documented  increase  in  the  frequency  of 
misconduct  than  it  does  with  a 
h*'ightened  awareness  of  the  potential 
problem  and  its  ramifications.  Indeed,  it 
is  unclear  whether  the  actual  number  of 
cases  of  scientific  misconduct  is 
increasing.  In  fact,  since  1980  the 
frequency  of  allegations  of  misconduct 
reported  to  the  National  Institutes  of 
Health  (NIH)  has  remained  relatively 
constant.  Il  should  be  emphasized, 
though,  that  one  of  most  enigmatic 
features  of  the  problem  is  that  there  is 
little  reliable  evidence  concerning  the 
extent  of  scientific  misconduct 
However,  from  what  little  we  do  know. 
il  would  appear  that  reported  instances 
of  scientific  misconduct  represent  only  a 
small  fraction  of  the  total  number  of 
research  and  res«^arch  training  awards 
funded  by  PHS.  Nevertheless,  even  a 
small  number  of  inatances  of  scientific 
misconduct  is  considered  a  threat  to  the 
continued  public  confidence  in  the 
integrity  of  the  scientific  process  and  in 
Ihe  stewardship  of  Federal  funds.  Tlie 
ttaditional  safeguards  such  as  peer 
review  and  guidance  from  professional 
organizations  must  be  supplemented  by 
explicit  instiulional  commitment  to  high 
ethical  standards  in  research. 

PHS  has  adopted  pohcies  to  provide 
guidance  to  agency  staff  responsible  for 
dealing  with  allegations  and 
investigations,  based  un  experience  with 
d  number  of  cises  These  were 
published,  for  the  information  of  the 


public,  as  mtenm  procedures  in  the  luly 
18.  1986.  issue  of  the  MM  GUIDE  FOR 
GRA.WTS  AXD  CONTRACTS 

As  noted  above,  the  provisions  of 
section  493  contemplate  that  there  will 
be  a  close  working  relationship  between 
the  awardee  institutions  and  the 
Department  in  resolving  allegations  of 
scientific  misconduct.  Significantly. 
section  493  envisions  that  the  primarj- 
responsibility  for  detecting. 
investigating,  reporting  and  resolving 
allegations  of  scientific  misconduct  rests 
with  the  awardee  institutions.  The 
Department,  however,  retains  the 
ultimate  responsibility  and  authority  for 
monitoring  such  investigations,  and 
becoming  involved  in  those 
investigations  as  soon  as  there  is 
reasonable  evidence  supporting  an 
allegation  of  scientific  misconduct. 
Accordingly,  the  Department,  acting 
either  through  the  Director  of  the  NIH  or 
the  Adminifelrator  of  ADAMHA.  is 
required  to  establish  a  process  for 
promptly  and  appropriately  responding 
to  allegations  of  scientific  misconduct 
which  are  reported  by  the  awardee 
institutions  and  imposing  sanctions  on 
researchers  where  appropriate. 

As  a  first  step  in  carrying  out  his 
formal  responsibilities  under  section 
493,  the  Secretary  has  published 
elsewhere  in  this  issue  of  the  Federal 
Register  a  notice  of  proposed 
rulemaking.  These  proposed  rules, 
which  are  general  in  nature,  are 
intended  simply  to  secure  institutional 
commitments  to  comply  with  the  basic 
terms  of  section  493.  Il  may  well  be  that 
more  detailed  regulations  are  needed  in 
this  area  and,  if  so.  the  Secretary  has 
significant  discretion  regarding  the  form 
and  substance  of  any  such  regulations. 
As  a  second  step  m  the  process,  the 
Secretary  is  contemplating  (1) 
formalizing  and  centrahzing  the 
procedures  that  the  Department  uses  in 
responding  to  allegations  of  misconduct. 
(2)  adopting  policies  to  deter 
misconduct.  (3)  im  pie. men  ting 
procedures  that  would  better  enable  the 
institutions  and  the  Department  lo 
detect  misconduct,  and  (4)  imposing 
sanctions  on  those  awardee  institutions 
that  fail  to  discharge  their 
responsibilities  under  section  493. 

The  complex  and  controversial  issues 
surrounding  the  area  of  scientific 
misconduct  warrant  a  carefully 
considered,  open  dialogue  with  all 
affected  parties.  Consequently,  m 
addition  to  publishing  the 
aforementioned  notice  of  proposed 
rulemaking,  the  Secretary  invites  public 
comments  on  all  aspects  of  potential 
federal  regulation  in  this  area  (including 
possible  Department  procedures. 


policies  and  sanctions),  and  particularly 

on  the  following  topics: 

A.  Definition  of  Scientific  Misconduct 

What  IS  an  appropriate  dcfmition  of 
scientific  misconduct?  The  scope  of  any 
regulatory  initiative  will  be  largely 
dependent  on  the  definition  that  is 
adopted  for  the  term  "scientific 
misconduct."  Throughout  this  advanced 
notice  of  proposed  rulemaking,  we  have 
used  the  term  "scientific  misconduct"  as 
opposed  to  the  term  "scientific  fraud" 
which  is  used  in  section  493  The  reader, 
however,  should  not  infer  any  intent  on 
the  part  of  the  Department  to  broaden 
the  coverage  of  section  493  beyond  that 
intended  by  the  Congress.  Rather,  the 
term  "scientinc  misconduct"  is  being 
used  because  it  has  become  widely 
accepted  in  the  scientific  community 
and  there  is  no  indication  that  the 
Congress  meant  anythir\g  different  when 
It  enacted  section  493,  In  fact,  both  the 
conference  report  and  the  bill  report 
accompanying  Pub  L.  99-158  which 
enacted  section  493,  use  the  terms 
"scientific  fraud"  and  "scientific 
misconduct"  interchangeably.  In 
addition,  given  the  rather  unique 
characteristics  of  common  law  fraud,  it 
is  unlikely  that  the  Congress  intended  to 
equate  "scientific  fraud"  with  common 
law  fraud  Specifally.  in  order  to 
establish  common  law  fraud,  one  must 
prove,  among  other  things,  that  the 
defendant  not  only  knowingly  made  a 
false  representation  to  the  plaintiff  with 
the  intent  lo  induce  the  plaintiff  lo  rely 
on  that  misrepresentation,  but  also  that 
the  plaintiff  justifiably  relied  on  the 
misrepresentation  and  as  a  result  of  that 
reliance  sustained  damage.  In  a 
commercial  selling,  where  common  law 
fraud  normally  operates,  there  is  little 
difficulty  in  idenlifj'ing  either  the 
defendant's  victim  or  the  damages. 
However,  tn  cases  of  scientific 
misconduct,  it  is  frequently  difficult,  if 
not  impossible,  to  ascertain  who  the 
defendant  intended  to  deceive.  In  many 
instances,  the  transgressor's  victim  is  a 
scholarly  joumai  to  which  the  fabricated 
research  has  been  submitted  for 
possible  publication.  If  such  is  the  case. 
it  is  the  journal,  and  not  the  government. 
that  would  be  the  aggrieved  party. 
Moreover,  it  may  be  equally  difficult  to 
establish  justifiable  reliance,  because  as 
a  general  rule  the  audience  of  the  false 
research  consists  of  other  scientists  and 
scientists  are  trained  to  be  skeptical. 
Finall>.  in  many  cases  it  may  be  equally 
difficult  to  establish  discernible 
damages.  In  short,  it  is  unlikely  that  the 
Congress  intended  to  limit  the  federal 
response  lo  only  those  cases  involving 
common  law  fraud  and  hence,  continued 
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use  of  the  term  "scientific  fraud" 
engenders  needless  confusion.  While  it 
would  appear  that  any  definition  is 
likely  to  encompass  fafancalion, 
fdlsihcdtion  and  plagiarism,  what  other 
behaviors  (if  any)  should  be  included? 
Should  the  concept  be  expanded  beyond 
fdbncation.  falsificatiun  and  plagiarism, 
and  if  80.  what  are  appropriate  concepts 
for  inclusion.  For  instance,  should  the 
definition  encompass  (1)  inappropriate 
treatmen!  of  human  subjects  or  (2] 
inappropriate  expenditure  of  federal 
funds?  Lt  addition,  should  scientific 
misconduct  be  limited  to  only 
intentional  transgressions,  and  if  so, 
how  should  the  requisite  mtent  be 
defined?  Or  raiher,  should  scientific 
misconduct  encompass  negligent 
conduct?  Commenters  may  wish  to 
examine  the  definition  of  scientific 
misconduct  contained  in  existing  rules 
of  the  N'-itional  Science  Foundation  (45 
CFR  Part  bii9\,  as  well  as  the  definition 
nf  scieniific  misconduct  contained  in  the 
notice  of  proposed  rulemaking 
referenced  above  and  appeanng 
elsewhere  in  this  issue  of  the  Federal 
Register. 

B  Responsibilities  of  Awardee 
ii.sUtutions 

1.  What  are  appropnate 
responsibilities  of  institutions  receiving 
Federal  funds  in  indentifying.  reporting 
and  takmg  actions  in  cases  of  alleged  or 
apparent  scientific  misconduct?  Should 
alt  charges  of  misconduct  automatically 
be  investigated  by  the  institution  and 
reported  to  the  Department?  If  not.  what 
criteria  should  be  used  to  determine 
when  a  given  charge  should  be 
investigated? 

Should  institutions  receivmg  Federal 
research  funds  maintain  a  passive 
posture  until  allegationa  of  sctentific 
misconduct  are  brought  to  their 
attention,  or  should  they  adopt  a  mure 
active  role  in  auditing  and  overseeing 
scientific  practices  to  identify  scientific 
misconduct? 

What  criteria  should  be  used  to 
determine  whether  a  conflict  of  interest 
exists  for  a  potential  member  of  a 
review  panel? 

Specifically,  should  the  Department 
require  that  mvestigations  conducted  by 
institutions  be  undertaken  by  panels 
which  are  composed  either  m  whole  or 
m  part  of  persons  not  affiliaied  with  the 
institution? 

Z.  Should  an  institution  in  which 
alleged  fraud  occurred  have  the  prunary 
responsibility  for  conductmg  the 
subsequent  investigation?  What  sorts  of 
outside  resources  (e.g..  withm  the 
funding  agency)  should  the  institution  be 
able  to  draw  upon  m  conducting  an 
investigation?  What  should  be  the  role 


of  any  outside  investigative  or 
monitoring  group  (e  g,.  one  associated 
with  the  funding  agency)? 

3.  Should  the  PMS  permit  mstitutions 
to  develop  and  adopt  whatever 
procedures  they  deem  appropnate  and 
sufficient  in  identifying  and 
investigating  cases  of  scientific  fraud,  or 
should  PHS  mandate  a  set  of  standard 
procedures  that  all  PflS  funded 
institutions  must  adopt?  Since 
mandatory  common  procedures  for 
indentifying  alleged  cases  would  be 
predicated  on  some  notion  of  the 
effectiveness  of  such  procedures,  we  are 
especially  interested  in  data  or 
information  pointing  to  the  effectiveness 
of  particular  procedures  or  policies. 

4.  At  what  point  should  an  institution 
be  required  to  notify  the  funding 
component  and/or  the  HHS  Office  of 
Inspector  General?  Should  all 
allegations  be  reported,  only  those 
which  an  inquiry  determines  merit 
further  investigation,  or  only  those 
which  the  institution  concludes  were 
cases  of  scientific  misconduct  roDowing 
an  investigation?  What  information 
should  be  reported  concerning  ongoing 
inquiries  and  investigations  if  the 
existence  of  the  matter  is  reported? 

In  responding  to  the  i-ssues  raised  in 
this  Section  B.  commenters  may  also 
wish  to  examine  the  institutional 
reporting  and  investigating  requirements 
delineated  m  the  notice  of  proposed 
Pilemaking  appearing  elsewhere  Is  this 
issue  of  the  Federal  ReRister. 

C.  Responsibilitit^s  of  the  Deportwent 

1.  What  should  be  the  responsibilities 
of  Public  Health  Service  funding 
agencies  or  other  Departmental  officer* 
in  this  area?  Should  the  Department's 
actions  be  confined  to  assessing 
institutional  practices  and  impofiing 
sanctions  when  scientific  misconduct  is 
found. or  do  its  responsibihties  to  ensure 
proper  stewardship  of  Federal  funds 
dictate  a  more  rigorous  monitoring 
program?' 

2.  One  approach  on  which  the 
Department  solicits  comment  would 
involve  the  creation  wilhm  the 
Department  of  an  office  of  scientific 
integrity,  consisting  of  an  investigative 
branch  and  an  ad)udtcative  branih.  The 
investigative  branch  would  be 
responsible  for  receivmg  all  allegations 
of  scientific  misconduct,  reviewing  and 
discussing  each  ai  the  outset  with  the 
Office  of  Inspector  General,  monitoring 
investigations  being  conducted  by 
awardee  institutions,  conducting 
investigations  where  necessary,  either 
on  Its  own  or  through  the  Offif.e  of 
Inspector  General,  and  determining 
which  allegations  appear  potentially  to 
have  merit.  Nothing  contained  in  this 


option  is  intended  to  restrict  in  anyway 
the  existing  statutory  or  regulatory 
authority  of  the  Office  of  Liiapc*ctor 
General  to  invesligate  on  its  own 
allegations  of  fraud,  waste,  abuse  or 
wrongdoing  in  cases  involving 
allegations  or  scientific  misconduct.  The 
adjudicative  branch  would  consist  of  a 
pool  of  scientists  from  which  panels 
would  be  convened  to  review  in  depth 
and  adjudicate  those  allegations  thought 
to  have  merit  by  the  mvestigative 
branch.  In  order  lo  protect  the  rights  of 
both  the  accused  and  the  accusor. 
formal  hearings  would  normally  be 
conducted  and  appropriate  procedural 
safeguards  adopted  (eg.,  heanngs  lo  be 
conducted  in  accordance  with  the 
Administrative  Procedure  Act).  In 
addition,  the  adjudicative  branch  would 
be  empowered  to  impose  such  sanctions 
as  it  deems  appropriate  in  any  case 
where  sdenlific  misconduct  has  been 
established  by  the  evidence- 

3.  The  Department  is  also  considering. 
as  a  variation  on  the  procedures 
outlined  in  paragraph  2.  above,  vesting 
in  the  Officer  of  Inspector  General 
complete  and  exclusive  authority  to 
investigate  allegations  of  scientific 
misconduct,  and  to  monitor  those 
investigations  or  inquiries  being 
conducted  by  awardee  investigations  or 
inquines  being  conducted  by  awardee 
institutions 

4.  If  the  Department  were  to 
undertake  a  rigorous  and  active  program 
to  detect  and  defer  scientific 
misconduct,  which  policies  and 
procedures  should  the  Department 
consider  adopting?  Such  policies  and 
procedures  might  include  the  following: 

(a)  Conducting  either  routine  or 
random  on-site  audits  of  the  research 
data  collected  under  a  PHS  funded 
research  protect 

These  data  audits  could  be  conducted 
either  (1)  by  Department  staff  or  (2)  by 
independent  entities  under  contract  with 
the  Department  (e  g..  peer  review  type 
organizations). 

(b)  Requiring  institutions  or  pnncipal 
Investigators  to  archive  raw  data  for  a 
specific  penod  of  time  and  to  make  such 
data,  or  limited  subset  thereof,  available 
to  other  researchers  who  may  request 
the  data.  The  obligation  lo  make  data 
available  would  only  apply  if  (1)  a 
reasonable  length  of  time  has  elapsed 
following  the  end  of  the  funded  prt^ject 
and  (2)  the  data  do  not  contain 
proprietary  mformaliun. 

(c)  Imposing  sanctions  on  those 
institutions  that  [1|  fail  to  conduct  an 
adequate  investigation  under  the 
applciable  regulations  of  alleged 
scientific  misconduct  or  (2)  fail  lo  take 
reasonable  precautions  lo  delect  and 
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deter  scientific  misconduct.  Possible 
sanctions  might  include,  by  way  of 
example,  payment  of  the  costs  incurred 
by  the  Department  to  investigate  and 
adjudicate  the  alleged  scientific 
misconduct. 

(d)  Requiring  awardee  institutions  lo 
repay  to  the  Department  the  amount  of 
any  award  which  funded  in  whole  or  in 
part  any  researcher  found  to  have 
engaged  m  scientific  misconduct  in 
Ciirrymg  out  the  funded  research. 

(e)  Establishing  an  advisory 
commission  under  the  Federal  Advisory 
C^timmittee  Act  to  review  and  evaluate. 
un  an  ongoing  basis,  the  efficacy  of  the 
policies  and  procedures  of  the 
Department  and  institutions  in 
detecting,  detemng.  investigating  and 
resolving  allegations  of  misconduct  and 
to  make  recommenations  lo  the 
Secretary  on  improving  those  policies 
and  procedures 

(0  Requiring  or  encouraging 
institutions  receiving  PHS  research 
funds  lo  educate  their  faculties  and 
science  students  on  the  ethics  of 
science. 

t).  loint  Responsibilities  of  the 
Department  and  Awardee  Institutions 

1  What  measures  could  institutions, 
funding  agencies  or  others  take  to 
encourage  (or  remove  disincentives  for) 
individuals  lo  come  forth  with 
information  on  scientific  misconduct? 
Recent  publicity  surrounding  instances 
of  alleged  misconduct  have  pointed  to 
alleged  instances  of  accusers  becoming 
the  accused.  What  measures  might  be 
taken  to  protect  the  anonymity  and  the 
professional  interests  of  accusers?  Is  the 
guarantee  of  anonymity  sufficient 
protection  for  an  accuser? 

2-  How  can  policies  and  procedures  to 
prevent  scientific  misconduct  best  avoid 
the  risks  of  inappropriate  pressures  for 
scientific  conformity? 

3.  What  research  methods  can  be  used 
lo  determine  if  the  amount  of 
wrongdoing  in  science  is  greater  today 
than  in  earlier  times?  What  are  the  best 
methods  available  for  determining  the 
extent  of  misconduct  in  the  PHS-funded 
science  community? 

E.  Government- wide  Policy  on  Sdentific 
Misconduct 

Finally,  is  a  government-wide  policy 
on  suentific  misconduct  desirable,  or 
should  rules  in  this  area  be  promulgated 
based  upon  unique  agency  needs  and 
requirements? 

The  National  Science  Foundation 
(NSF)  has  already  promulgated  rules  on 
Misconduct  in  Science  [45  CFR  Part  669). 
We  could  base,  within  our  statutory 
limitations,  any  rules  we  issue  on  the 
the  NSF  model,  use  another  agency's 


rules  or  requirements  as  a  model,  or 
develop  our  own  requirements  tailored 
to  meet  the  statutory  amendments  under 
section  493  of  the  PHS  act.  As  another 
alternative,  we  could  engage  in 
discussions  with  NSF  and  other 
agencies  lo  determine  whether  a 
common  rulemaking  is  desirable,  or. 
following  the  recent  example  of 
regulations  designed  to  protect  human 
research  subjects  (see  the  Federal 
Register  of  June  3. 1986)  request  that  the 
President's  Science  Advisor  lake  the 
lead  in  developing  an  interagency 
consensus  on  a  common  rule  that  would 
apply  to  all  agencies  that  conduct  or 
support  research. 

Dated  May  2^.  1988 
Robert  E.  Windom. 
Assistant  Secretary  for  Health, 

Approved:  August  15,  1988. 
Otis  R.  Bowen, 
Secretary. 
|FR  Doc.  88-21257  Filed  9-16-88:  MS  Bro] 
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42  CFR  Part  50 

Responsibihties  of  PHS  Awardee  and 
Applicant  Institutions  for  Dealing  With 
and  Reporting  Possible  Misconduct  in 
Science 

agency;  Public  Health  Service.  DHHS. 
action:  Proposed  rule. 

summary:  To  implement  section  493  of 
the  Public  Health  Service  (PHS)  Act.  it  is 
proposed  to  add  a  new  Subpart  A  to  42 
CFR  Part  50.  The  new  Subpart  A  sets 
forth  the  respon.sibilit]e.s  of  PHS 
awardee  and  applicant  institutions  for 
dealing  with  and  reporting  possible 
misconduct  in  science  involving 
research,  research  training,  or  related 
activities  for  which  PHS  funds  have 
been  prov'ided  or  requested. 
DATE:  To  be  assured  of  consideration. 
comments  must  be  received  or 
postmarked  on  or  before  November  IB, 
1986. 

ADDRESS:  Comments  should  be  sent  to. 
Dr.  Kathenne  L.  Bick.  Office  of 
Extramural  Research.  Office  of  the 
Director.  National  Institutes  of  Health. 
Shannon  Building— Room  115,  9000 
Rockville.  Pike,  Bethesda,  Maryland 
20892. 

FOR  FURTHER  INFORMATION  CONTACT 
Dr  Katherine  L  Bick.  (301)496-5366, 
SUPPLEMENTARY  INFORMATION:  Section 
493(a)  of  the  PHS  Act  provides  thai  the 
Secretary,  by  regulation,  require  that 
entities  receiving  Federal  funds  for  the 
conduct  of  biomedical  and  behaviorial 
research  submit  assurances  that: 


(1)  T^ese  entities  have  established 
(based  upon  regulations  prescribed  by 
the  Secretan,'}  an  administrative  process 
to  review  reports  of  scientific 
misconduct  in  biomedical  or  behavioral 
research,  and  (2)  they  will  report  to  the 
Secretary  any  investigation  of  alleged 
scientific  misconduct  that  appears 
substantial.  The  Secretary  also  has 
authority  to  respond  to  information 
received  respecting  scientific 
misconduct  involving  projects  under  the 
PHS  Act  and  to  take  appropnate  acfion 
m  response  to  such  misconduct. 

Before  1900.  instances  of  reported 
misconduct  m  PHS-funded  research 
programs  were  Infrequent.  In  recent 
years,  however,  there  has  been  a  small 
number  of  highly  publicized  instances  of 
scientific  misconduct.  These  cases  have 
served  to  renew  tiie  concern  of  the 
public,  the  government  and  the  scientific 
community  in  the  issue  of  misconducl  in 
science.  Such  concerns  make  it 
appropriate  to  consider  further  policies 
and  procedures  for  dealing  with  cases  of 
alleged  or  apparent  misconducl.  It 
would  appear,  however,  that  this 
renewed  concern  has  less  to  do  with  any 
documented  increase  in  the  frequency  of 
misconduct  than  it  does  with  a 
heightened  awareness  of  the  potential 
problem  and  its  ramifications.  Indeed,  it 
is  unclear  whether  the  actual  number  of 
cases  of  scientific  miscx)nduct  is 
increasing.  In  fact,  since  1980,  the 
frequency  of  allegahons  of  misconduct 
reported  to  the  National  Institutes  of 
Health  (NIH)  has  remained  relatively 
constant.  It  should  be  emphasized, 
though,  that  one  of  the  most  enigmatic 
features  of  the  problem  is  that  there  is 
little  reliable  evidence  concerning  the 
exlent  of  scientific  misconduct. 
However,  from  what  little  we  do  know, 
it  would  appear  that  reported  instances 
of  scientific  misconduct  represent  only  a 
small  fraction  of  the  total  number  of 
research  and  research  training  awards 
funded  by  PHS,  Nevertheless,  even  a 
small  number  of  instances  of  scientific 
misconduct  is  considered  a  threat  to  the 
continued  public  confidence  in  the 
integrity  of  the  scientific  process  and  in 
the  stewardship  of  Federal  funds.  The 
traditional  safeguards  such  as  peer 
review  and  guidance  from  professional 
organizations  must  be  supplemented  by 
expficit  institutional  commitment  to  high 
ethical  standards  in  research. 

PHS  has  adopted  policies  to  provide 
guidance  to  agency  staff  responsible  for 
dealing  with  allegations  and 
investigations,  based  on  experience  with 
a  number  of  cases.  These  policies  were 
published,  for  the  information  of  the 
public,  as  interim  procedures  in  the  July 
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IB.  19ti6.  issuRof  the  MH  GUIDE  FOR 
GRANTS  A.VD  CONTRACTS 

As  noted  above,  the  provisions  of 
section  493  conlemplate  that  there  will 
he  a  close  working  relationship  between 
'."'•  dwdrdee  institutions  and  the 
Oppartmeni  in  resolving  allegations  of 
scientific  mmsconducL  Significantly, 
section  493  envisions  that  the  primary 
responsibility  for  detecting, 
investigating,  reporting  and  resolving 
dilegations  of  scientific  misconduct  rests 
with  the  awardee  institutions.  The 
Department,  however,  retains  the 
ultimate  responsibility  and  authority  for 
monitoring  such  investigations,  and 
becoming  involved  in  those 
investigations  as  soon  as  there  is 
reasonable  evidence  supporting  an 
allegation  of  scientific  misconduct. 

As  a  first  step  in  carrying  out  his 
formal  responsibilities  under  section 
493,  the  Secretary  is  publishing  this 
notice  of  proposed  rulemaking  These 
proposed  rules,  which  are  general  in 
nature,  oulUne  the  responsibilities  of 
PHS  applicant  and  awardee  institutions 
dnd  require  them  to  adopt  policies  and 
procedures  for  investigating  and 
reporting  allegations  of  scientific 
mmsconduct  involving  research. 
research  training,  or  related  activities 
f.jr  which  PHS  funds  have  been 
awarded  or  requested.  As  a  second  step 
m  carrying  out  his  responsibilities  under 
section  493.  the  Secretary  is  publishing 
elsewhere  m  this  issue  of  the  Federal 
Re^sler  an  advance  notice  of  proposed 
rulemaking  that  is  intended  to  solicit 
comments  on  possbile  approaches  for 
J-^veioping  regulations  concerning  the 
responsibilities  of  the  Department:  the 
1  jint  responsibilities  of  the  Department 
and  applicant  and  awardee  institutions; 
.-•nd  government-wide  policies  on 
scientific  misconduct,  Speciricaliy,  this 
p.-oposed  ruie  outlines  a  definition  of 
scientific  misconduct  to  provide  a  basis 
for  setting  forth  the  specific 
ren,uirements  of  the  applicant  and 
awardee  mshtutions  for  investigating 
and  reporting  scienfific  misconduct.  In 
contrast,  the  advance  notice  of  proposed 
rulemaking  acknowledges  that  there  are 
broader  questions  relating  to  the 
cnmponenta  of  the  definition  which  must 
be  addressed.  There  is  also  some 
overlap  between  the  two  documents 
regarding  issues  relating  to  the 
responsibilities  of  the  applicant  and 
awardee  msUtutions.  The  advance 
notice  recognizes  there  may  be  issues 
th'jt  tn  the  context  of  a  comprehensive 
regulatory  scheme  would  elicit  more 
public  comment  than  if  those  same 
issues  were  raised  in  the  context  of  a 
narrow  rule,  such  as  this  proposed 
regulation.  Some  dupljcation  of 


discussion  in  this  proposed  rule  and  the 
advance  notice  of  proposed  rulemaking 
is  necessary  to  secure  institutional 
commitments  to  comply  with  the  basic 
terms  of  section  493  prior  to  the  award 
of  PHS  funds. 

Section  50.104  of  the  proposed 
regulation  specifies  the  appropriate  time 
and  methtjd  for  notifying  the  funding 
component  of  instances  of  possible 
misconduct.  The  recipient  must  report 
the  initiation  of  an  investigation  in 
writing  to  the  director  of  the  program  in 
the  funding  component  on  or  before  the 
date  the  mvestigation  is  initiated. 
However,  the  institution  is  responsible 
for  nobfying  the  funding  component 
prior  to  the  institution  s  decision  to 
initiate  an  investigation  if  ())  an 
immediate  health  hazard  is  involved;  (2) 
there  is  an  immediate  need  to  protect  (t) 
Federal  funds  or  equipment,  (ii)  the 
human  or  animal  subjects  of  the 
research,  (iii)  the  interestls)  of  the 
persons  making  the  allegations;  or  (3)  if 
the  institution  knows  that  the  alleged 
incident  is  going  to  be  reported  publicly. 
In  addition,  if  there  is  a  possibility  of  a 
criminal  violation,  t.he  Department's 
Office  of  Inspector  General  must  be 
notified  immediately.  NotificaUon  of  the 
funding  component  or  OiG  prior  to  the 
institution's  decision  to  initiate  an 
investigation  is  necessary  in  these 
instances  to  protect  the  interests  of  all 
concerned  and  will  not  unduly  burden 
the  institution  or  compromise  any 
subsequent  investigation. 

PHS  IS  particularly  interested  in 
receiving  suggestions  as  to  the 
appropnate  time  frames  for  conducting 
an  inquiry  or  investigation  and  reporting 
to  the  awarding  component.  The 
deadlines  suggested  in  the  prposed  rule 
reflect  what  appears  reasonable  in  the 
light  of  PHS  experience  with  such 
investigations  and  inquiries  during  the 
past  several  years.  The  goal  is  to 
provide  adequate  time  for  a  thorough 
and  fair  inquiry  or  investigation  but  not 
to  allow  unnecessary  delays. 

This  regulation  applies  only  to 
institutions  applying  for  financial 
assistance  from  the  PHS  A  separate 
proposed  rule  amending  48  CFR  Chapter 
3  will  be  published  in  the  Federal 
Register  to  cover  entities  applying  for 
contracts. 

'Misconduct"  or  "misconduct  in 
science"  as  used  herein  is  defined  as  (1) 
fabncdtion.  falsification,  plagiarism, 
deception  or  other  practices  that 
seriously  deviate  from  those  that  ore 
commonly  accepted  within  the  scientific 
community  for  proposing,  conducting  or 
reporting  research;  or  (21  material  failure 
to  comply  with  federal  requirements 


thai  uniquely  related  to  the  conduct  of 

research. 

The  first  element  of  the  definition  is 
not  intended  to  stifle  creativity  nor  to 
impede  the  development  of  ne*.- 
empirical  techniques.  Nor  is  tl  intended 
to  bring  within  the  definition  of 
scientific  misconduct  those  aspects  of 
research  that  may  form  the  basis  for 
legitimate  scientific  disagreement.  In 
short,  the  definition  is  not  intended,  nor 
should  it  read,  as  an  attempt  to 
institutionalize  scientific  conformity. 
Rather,  it  is  aimed  at  those  practices 
that  are  antithetical  to  science  itself 

The  second  element  of  the  definition 
of  scientific  misconduct  is  not  intended 
to  incorporate  all  federal  requirements, 
but  only  those  that  uniquely  relate  to  the 
conduct  of  research.  Consequently,  the 
definition  should  not  be  read  as 
encompassing  improper  conduct  which 
might  occur  in  any  federally  assisted 
program.  For  example,  since  fiscal 
impropriety  or  financial  fraud  can  occur 
in  any  federally  assisted  program,  it  is 
not  uniquely  associated  with  the 
conduct  of  research,  and  therefore, 
would  not  fall  wiihm  the  proposed 
definition  of  "scientific  misconduct."  It 
should  be  emphasized  that  the  Public 
Health  Ser\'ice  is  particularly  interested 
in  receiving  comments  concerning  the 
proposed  definition  of  "scientific 
misconduct,"  In  that  regard,  as  noted 
above,  we  have  pubhsihed  elsewhere  in 
this  issue  of  the  Federal  Register  an 
advance  notice  of  proposed  rulemaking 
which  seeks  public  comment  on  a  full 
array  of  issues  associated  with  scientific 
misconduct,  including  the  appropriate 
definition  for  the  term  "saentific 
misconduct," 

When  this  proposed  amendment  of  42 
CFR  Part  50  is  published  as  a  final 
regulation  it  will  be  necessary  to  make 
minor,  technical  amendments  to  existing 
reguidtions  on  grants  and  fellowships. 
These  technical  amendments  will 
consist  of  adding  a  reference  to  42  CFR 
Part  50,  Subpart  A  in  42  CFR  Parts  52— 
Grants  for  Research  Pro)ects;  52a — 
National  Heart.  Lung,  and  Blood 
Institute  Grants  For  National  Research 
and  Demonstration  Centers;  52b — 
National  Cancer  Institute  Construction 
Grants:  52c — Minority  Biomedical 
Support  Program:  52d — National  Cancer 
Institute  Clinical  Cancer  Bducation 
Program;  52e — National  Heart.  Lung, 
and  Blood  Institute  Grants  For 
Prevention  and  Control  Projects;  and 
66 — National  Research  Service  Awards. 
42  CFR  Pari  6t.  Fellowships,  will  be 
amended  to  add  a  new  S  61.23.  "Other 
HHS  Regulations  That  Apply"  and  this 
new  section  would  refer  lo  42  CFR  Part 
50.  Part  A. 
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Institutions  arc  urged  to  start 
developing  their  policies  and  procedures 
for  dealing  with  and  reporting  possible 
misconduct  in  science  within  their 
institution.  After  the  regulations  are 
published  in  final  form,  PHS  will  not 
accept  grant  applications  without  the 
assurances  required  by  this  regulation. 
Based  upon  comments  on  this  proposed 
rule,  the  ANPRM.  and  other  input  from 
the  scientific  community,  in  the  final 
rulemaking  the  Secretary  may  wish  to 
include  a  detailed  administrative 
process  for  reviewing  reports  of 
scientific  misconduct.  The  goal  of  these 
procedures  would  be  to  achieve 
consistency  in  resolving  allegations  of 
misconduct  by  awardee  institutions.  We 
particularly  invite  public  comment  in 
this  area. 

Environmental  Impact 

The  agency  has  determined  that  these 
proposed  actions  du  not  individually  or 
collectively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
IS  required. 

Economic  Impact 

The  PHS  has  examined  the  economic 
consequences  of  this  proposed 
regulation  in  accordance  with  the 
criteria  in  Executive  Order  12291  and 
determined  that  the  proposed  rule  would 
not  be  classified  as  a  "major  rule'*  based 
on  the  three  criteria  identified  under  the 
F.xecutive  Order  Therefore,  the  agency 
certifies  under  the  Regulatory  Flexibility 
Act  (Pub.  L  96-.3541  that  the  proposed 
rule  will  not  have  a  signifit^nt  economic 
impact  on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act  of  1980 

Sections  50.103  and  50.104  of  this 
proposed  rule  contain  information 
collection  requirements.  As  required  by 
section  3(M(h)  of  the  Paperwork 
Reduction  Act  of  1980,  we  have 
submitted  a  copy  of  this  proposed  rule 
to  the  Office  of  Management  and  Budget 
(OMBl  for  its  review  of  those 
information  and  collection  requirements 
Other  organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  agency  official 
designated  for  this  purpose  whose  name 
appears  in  this  preamble,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB.  New  Executive  Office 
Building  (Room  3208).  Washington.  DC 
20503.  ATTN.  Desk  Officer  for  HHS. 

Catalog  of  Federal  Domestic  Assistance 

The  OMB's    Mandatory-  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR  39592) 
required  a  statement  concerning  the 


official  government  programs  contained 
in  the  Catalog  of  Frdera!  Domestic 
Assistance.  NormuUy,  PHS  lists  in  its 
announcements  the  number  and  title  of 
the  affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  virtually 
every  PHS  program,  it  has  been 
determined  to  be  not  cost  effective  or  in 
the  public  interest  to  attempt  to  list 
these  programs  individually.  Such  a  list 
would  likely  require  several  additional 
pages.  In  lieu  of  the  mdividual  listing, 
PHS  invites  readers  to  direct  questions 
to  the  information  address  above  where 
individual  programs  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
are  affected. 

List  of  Subects  in  42  CFR  Part  50 

Administration  practice  and 
procedure,  American  Samoa,  Drugs, 
Family  Planning,  Grant  programs  m 
health,  Guam.  Northern  Mariana  Island, 
Pacific  Islands  Territory,  Virgin  Islands. 

Accordingly,  it  is  proposed  to  add  Part 
50.  Subpart  A,  consisting  of  §5  50101 
through  50.104.  to  read  as  set  forth 
below. 

Dated:  February  5. 1968. 
Robert  E.  Windom. 
Assistant  Secretary  for  Health, 

Approved:  Apnl  14- 196&. 
Otis  R.  Bowen. 


PAFTT  50— POLICIES  OF  GENERAL 
APPLICABIUTY 

Subpart  A— RMponslbUtty  of  PHS  AwarOe« 
and  Applicant  Institutiona  for  Dealing  wltt\ 
and  Reporting  Posatb<«  Misconduct  tn 
Science 

Sec 

50.101  Applicabilily. 

50.102  DeHnitions. 

50.103  Assurance — Responsibilities  of  PHS 
Awardee  and  Applicant  Institulions- 

50-104    Procedures  for  reporting  to  the 
funflinR  coonponent. 

Subpart  A— Responsibility  of  PHS 
Awardee  and  Applicant  Institutions  for 
Dealing  with  and  Reporting  Possit>le 
Misconduct  In  Science 

Authority:  Sec  493,  Public  Health  Service 
Act.  Q8  amended.  99  Stat.  874-675  (42  VS.C 
zmb\. 

§50.101     AppKcablltty. 

This  subpart  establishes  uniform 
requirements  for  each  entity  which 
applies  for  a  grant  or  cooperative 
agreement  under  the  Public  Health 
Service  (PHS)  Act  to  investigate  and 
report  instances  of  alleged  or  apparent 
misconduct  involving  research,  research 
training,  and  related  research  activities. 
This  Subpart  does  not  change 


established  procedures  for  resolviig 
fiscal  improprieties  or  criminal  matters. 

$50,102    Definitions. 

As  used  in  this  Subpart: 

"Act"  means  the  Public  Health 
Service  Act  as  amended.  42  U.S.C  301. 
etsetf. 

"Component"  means  an 
organizational  unit  within  the  Public 
Health  Service  of  the  United  States 
Department  of  Health  and  Human 
Services  that  has  the  delegated 
authority  to  award  financial  assistance 
to  support  scientific  activities,  e.g.. 
Bureaus,  Institutes,  Divisions,  or  Offices. 

"Inquiry"  means  information 
gathering  and  initial  fact-finding  to 
determine  whether  an  allegation  or 
apparent  instance  of  misconduct 
warrants  an  mvestigation. 

"Institution"  means  the  public  or 
private  entity  or  organization  {including 
fedeal,  state,  and  other  agencies)  that  is 
applying  fur  fmancidl  assistance  from 
the  PHS.  eg-,  grant  or  cooperative 
agreements,  including  continuation 
awards  whether  competing  or 
noncompetmg.  The  organiiation 
assumes  legal  and  financial 
accountability  for  the  awarded  funds 
and  for  the  performance  of  the 
supported  activities. 

"Investigation"  means  the  formal 
examination  and  evaluation  of  all 
relevant  facts  lo  deiermme  if 
misconduct  has  occurred. 

"Misconduct    or  "Misconduct  in 
Science'  means  (1)  fabrication, 
falsification,  plagiarism,  deception  or 
c'lher  practices  that  senousiy  deviate 
from  those  that  are  commonly  accepted 
viithin  the  scientific  community  for 
proposing,  conducting  or  reporting 
research;  or  (2)  material  failure  to 
comply  writh  federal  requirements  that 
uniquely  relate  to  the  conduct  of 
research. 

"Secretary"  means  the  Secretary  of 
Health  and  Human  Services  and  any 
other  officer  or  employee  of  the 
Department  of  Health  and  Human 
Sen'ices  to  whom  the  authority  involved 
may  be  delegated 

;  50.103    Assurance — Responsibilities  ot 
PHS  Awnrtiee  and  Applicant  Instttutions. 

[a]  Assurances-  Each  application  far 
assistance  under  the  Act  for  any  project 
or  program  which  involves  the  conduct 
of  biomedical  or  behavioral  research 
must  contain  an  assurance  satisfactory' 
to  the  Secretary  that  the  applicant: 

(1)  Has  establsihed  an  administrative 
process,  which  meets  the  requirements 
of  this  Subpart,  to  revnew  reports  of 
misconduct  in  science  in  connection 
with  biomedical  and  behavioral 
research  conducted  at  the  applicant 
institution  or  sponsored  by  the 
applicant  and 
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[Z]  Will  apply  with  ils  own 
administrative  process  and  the 
requirements  of  this  Subpart. 

(b)  General  Criteria.  In  general,  an 
applicant  institution  will  be  considered 
to  be  in  compliance  with  its  assurance  if 
it: 

|1)  Establishes  and  keeps  current  the 
policies  and  procedures  required  by  this 
Subpart. 

(2)  Informs  its  scientific  and 
administrative  staff  of  the  policies  and 
procedures  and  the  importance  of 
compliance  with  those  policies  and 
procedures. 

13)  Take  immediate  and  appropriate 
action  as  soon  as  misconduct  on  the  part 
of  employees  or  persons  within  the 
organization's  control  is  suspected  or 
alleged. 

(4)  Informs,  in  accordance  with  this 
Subpart,  and  cooperates  with  the 
funding  component  with  regard  to  each 
investigation  of  possible  misconduct. 

(c)  Investigations  and  Reporting— 
Specific  Requirements.  Each  applicant's 
policies  and  procedures  must  provide 
for 

(1)  Inquiring  immediately  into  an 
allegation  or  other  evidence  of  possible 
misconduct.  An  inquiry  must  be 
completed  within  60  calendar  days  of  its 
initiation  unless  circumstances  clearly 
warrant  a  longer  period;  the  record  of 
the  infjuiry  should  include 
documentation  of  the  reasons  for 
exceeding  the  60-day  period. 

(2)  Protecting,  to  the  maximum  extent 
possible,  the  privacy  of  those  who  in 
aood  faith  report  apparent  misconduct. 

f3)  Affording  the  affected  mdividual(s) 
confidential  treatment  to  the  maximum 
extent  possible,  a  prompt  and  thiirnugh 
investigation,  and  an  opportunity  tu 
cummeni  on  allegations  and/or  findings 
of  the  inquiry-  and  the  investigation. 

(4j  Notifying  the  appropriate  funding 
component  in  accordance  with 
§  50.104(a)  when,  on  the  basis  of  the 
initial  inquiry,  the  institution  determines 
that  an  investigation  is  warranted,  or 
prior  to  the  decision  to  initiate  an 
investigation  if  the  condilianji  listed  in 
§  50-104(b)  exist. 

(5)  Notifymg  the  HHS  Office  of 
Inspector  General  directly  within  24 
hours  if  an  inquiry  indicates  possible 
criminal  violations. 

(o)  Maintaining  sufficiently  detailed 
documentation  of  inquiries  to  permit  a 
lri!f?r  assessment  of  the  reasons  for 
determining  that  an  investigation  was 
no:  warranted,  if  necessary.  Such 
records  should  be  maintained  in  a 
secure  manner. 

C)  Undertaking  an  investigation 
within  30  days  if  findings  from  the 
inquiry  provide  sufficient  basis  for  doing 


(ft)  Securing  necessary  and 
appropriate  expertise  lo  carry  out  a 
thorough  and  authoritative  evaluation  of 
the  relevant  evidence  in  any  inquiry  or 
investigation. 

(9)  Taking  precautions  against  real  or 
apparent  conflicts  of  interest  on  the  part 
of  those  involved  in  the  inquiry  or 
investigation. 

(10)  Preparing  and  maintaining  the 
documentation  lo  substantiate  the 
investigation's  findmgs  This 
documentation  is  to  be  made  available 
to  the  funding  component  in  cases 
where  the  funding  component  has 
determined  that  it  will  either  proceed 
with  its  own  investigation  or  will  act  on 
the  institution's  findings. 

(11)  Taking  interim  administrative 
actions,  as  appropriate,  to  protect 
Federal  funds  and  insure  that  the 
purposes  of  the  Federal  financial 
assistance  are  earned  out. 

(12)  Keeping  the  funding  agency 
apprised  of  any  developments  during  the 
course  of  the  investigation  which 
disclose  facts  that  may  affect  current  or 
potential  PHS  funding  for  the 
individuals)  under  investigation  or  that 
the  funding  agency  needs  to  know  to 
ensure  appropriate  use  of  Federal  funds 
and  otherwise  protect  the  public 
interest. 

(13)  Undertaking  diligent  efforts,  as 
appropriate,  to  restore  the  reputations  of 
persons  alleged  to  have  engaged  in 
misconduct  when  allegations  are  not 
confirmed. 

(14)  Imposing  appropriate  sanctions 
(the  funding  component  may  impose 
sanctions  of  its  own)  on  individuals 
when  the  allegation  of  misconduct  has 
been  substantiated. 

(15)  Notifying  the  funding  agency  of 
the  final  outcome  of  the  investigation. 

9  50.104    Procedures  for  reporting  to  the 
funding  component 

(a)  An  institution's  decision  to  initiate 
an  investigation  must  be  reported  in 
*vriting  to  the  Director  of  the  funding 
component  on  or  before  the  date  the 
investigation  begins.  An  investigation 
should  ordinarily  be  completed  within 
120  days  of  its  initiation.  This  includes 
conducting  the  investigation,  preparing 
the  report  of  findings,  and  obtaining 
comments  from  the  subject(s)  of  the 
investigation.  If  the  institution 
determines  that  it  will  not  be  able  to 
complete  the  investigation  in  120  days,  it 
must  submit  to  the  funding  component  a 
request  for  an  extension,  including  an 
interim  report  on  the  progress  to  dale 
and  an  estimate  for  the  date  of 
completion  of  the  report  and  other 
necessary  8tep.s.  Any  request  for 
extension  must  balance  the  need  for  a 
thorough  and  rigorous  examination  of 


the  facts  and  the  interests  of  the 
8ubiect(s)  of  the  investigation  and  the 
funding  agency  in  a  timely  resolution  of 
the  matter.  The  institution  must  file 
periodic  progress  reports  as  requested 
by  the  agency.  The  final  report  must 
describe  the  policies  and  procedures 
under  which  the  investigation  was 
conducted  and  must  include  the  actual 
text  or  an  accurate  summary  of  the 
views  of  any  individual[s]  found  to  have 
engaged  in  misconduct. 

(b)  The  institution  is  responsible  for 
notifying  the  funding  component  as  soon 
as  it  ascertains  from  the  inquiry  or 
otherwise  that  any  of  the  following 
conditions  exist: 

(1)  There  is  an  immediate  health 
hazard  involved; 

(2)  There  is  an  immediate  need  to 
protect  Federal  funds  or  equipment; 

(3)  There  is  an  immediate  need  to 
protect  the  human  or  animal  subjects  of 
the  research; 

(4)  There  is  an  immediate  need  to 
protect  the  interests  of  the  person[s) 
making  the  allegations  or  of  the 
individual(s]  who  is  the  subject  of  the 
allegations  as  well  as  his/her  co- 
investigators  and  associates,  if  any: 

(5)  It  IS  probable  that  the  alleged 
incident  is  going  to  be  reported  publicly. 

(c)  If  the  inquiry  indicates  possible 
criminal  violation,  the  OIG  must  be 
notified  within  24  hours. 

(d)  Institutions  must  foster  a  research 
environment  that  discourages 
misconduct  in  all  research  and  deal 
forthrightly  with  possible  misconduct 
associated  with  research  for  which  PHS 
funds  have  been  provided  or  requested. 
An  institution's  failure  to  comply  with 
its  assurance  and  the  requirements  of 
this  subpart  may  result  in  enforcement 
action  against  the  institution,  including 
loss  of  funding. 

|FR  Doc.  68-21258.  Filed  9-1&-68:  8:45  am| 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFR  Pan  67 

[Docket  No   FEMA-69351 

Proposed  Flood  Elevation 
Determinations;  Arizona  et  al. 

AQENCY:  Federal  Emergency 
Management  Agency. 
action:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
modified  base  {100-year)  flood 
elevations  listed  below  for  select^'d 
locations  in  the  nation.  These  base  (100- 
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year)  flood  elevations  are  the  basis  for 
the  floodpldin  management  measures 
that  the  community  is  required  lo  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
quahfied  for  participation  in  the 
National  Flood  Insurance  Program. 
DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  the  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADOnESSES:  St^e  tdlile  below. 
FCR  FURTHER  INR}RMATION  CONTACT: 

Mr,  John  L  Matticks,  Chief.  Risk  Studies 
Division.  Federal  Insurance 
Admmistration.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.  (202)  646-2767. 
SUPPI^MENTARV  INFORMATTON:  The 
federal  Fjnergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  modified  base  (100- 
year)  flood  elevations  for  selected 
locations  in  the  nation,  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  9^234). 
87  Stat.  980.  which  added  section  1363  to 
the  National  Flood  Insurance  Act  of 


1968  (Title  XUI  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
90-448)).  42  U.S.C.  4001-J128.  and  44 
CFR  67.4(a). 

These  elevations,  together  with  the 
floodplain  management  measures 
required  by  §  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
lo  mean  that  the  community  must 
change  any  existing  ordinances  that  are 
more  stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own.  or 
pursuant  tu  policies  established  by  other 
Federal.  State,  or  regional  entities. 
These  proposed  modified  elevations  will 
also  be  used  to  calculate  the  appropriate 
flood  insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existmg 
buildings  and  their  contents.  Pursuant  to 
the  provisions  of  5  U.S.C.  605(b).  the 
Administrator,  to  whom  authonty  has 
been  delegated  by  the  Director.  Federal 
Emergency  Management  Agency,  hereby 
certifies  that  the  proposed  modified 
flood  elevation  determinations,  if 
promulgated,  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities.  A  flood 
elevation  detemiination  under  section 
1363  forms  the  liasis  for  new  local 
ordinances,  which,  if  adopted  by  a  local 
community,  will  govern  future 
construction  within  the  floodplain  area. 
The  local  community  voluntarily  adopts 
floodplain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  floodplain  and  do 
not  proscribe  development.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement;  of  itself  it  has  no  economic 
impact. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Floodplains. 

PART  67— (AMENDED] 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq  . 
Reorganization  Plan  No.  3  of  1978.  EO.  12i:r7. 

The  proposed  modified  base  flood 
elevations  for  selected  locations  are: 


Proposed  Modified  Base  Flood  Elevations 


Clty/towfn/GOunly 


SouTM  o<  flooding 


jt^Oeptti  mteetaboe 

ground.  'Elevation  m  le«r 

(NGVOt 


E^sb^ 


CocMse  County 
(unincorporal«d  areas). 


San  Padro  Riv«r  m  vicmity  ol 
PalonHnas. 

Miracle  vai*e>   „ 

School  House  Wash — .. 


Approximaietv    t  '60    fe«    above   confluence 

wOTi  C^een  Brusn  Was^  Draw. 

At  Slate  Hignway  92 _ 

Approximately   16.800  leeT  above  confluence 

w>t^  Green  Brush  Wash  Oraw 
ApproKimalely  680  feet  above  confluence  with 

Ssn  Padro  nhwr. 

Al  Patoniinas  Roed 

Approximately   6,080   feet   above  confluence 

Mill  San  Pedro  River 
Approximatety    15,560  feel  above  conttuence 

wHh  Sar  Pedro  River. 

Al  confluence  witfi  Stream  K  

Approximately    3.520    feet    atx>ve   confluence 

witti  Stream  K 

At  Slate  Highway  92 

Al  contluerK;e  with  Stream  J  Tntxjtary 


Stream  J  Tnl)utary  . 


At  Port  Huachuca  Mrirtary  reservation  tXHrndary 

Umil  of  Detailed  Stucty 
At  conttuence  wttti  Siream  J 


North  Fork  of  Unnamed  Wash 


Al  Fort  Huachuca  Mifnary  Repervaton 

At  contKience  wth  Unnamed  Wash 

Approiimaleiy    i  050    (eft    above    conOuer>ce 

ijnname<i  Wash 
ApproKimatery    2. 1 80    leet    above    coif oerx:e 
wtth  Unriarried  Wash 
'  •  Ajjproximate  Zone  A. 

Maps  are  avaOabte  (or  ravtew  at  the  Cochise  County  Departmem  of  Pubk:  Works.  Flood  Control  Oiviskhi.  Ledge  Street.  8>sbee.  Amona 
SeryJ  comfT>enis  tc  the  *^ohorabie  V  L  Tr>omoson.  Chairman,  Cochtse  County  Board  of  Supervisors.  P  O  Bo*  225.  Bist>ee.  Arizona  85605, 


'Hone 
•None 


"t^one 
"None 


*4,464 

•4.521 

•4.699 
•4.687 
■4.721 


City  ot  Anahan  Ov^ge      |  tast  Ricfitwtd  Channel.-. 
Coun^ 

!  East  fii^tekt  Chartnel... 


'4.200 
•4.232 


'4.245 

•4.264 


'4,462 

•4.520 

•4,596 
•4.688 

•4,741 


4.687 

•4.688 

4,742 

•4.716 

•None 

•4.496 

•None 

•4.510 

Approximately  150  teet  i*es!  of  the  mtarsection  "Norw  ,  *2S9 

of  Burtjach  Slreel  arxl  La'Vspuf  Circle  i 

Approximately  600  feel  north  ot  the  imersec-  I  'Norie  I  '259 

tion  o'  Meadowhili  Avertue  and  Ajure  Sireel  I  I 
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Proposed  Modified  Base  Flood  Elevations— Continued 


#Oepth  m  feet  above 

ground  "ElevaiKMi  in  feet 

(NGVD) 


Existing 


Maps  are  avaUabfe  tor  Inspection  at  the  City  of  Anaheim  Planning  Department,  200  South  Anahetm  Boulevard.  Anaheim.  Calrtom«  92805. 
Send  comments  to  Mr  WilharD  D  Taltey.  City  Manager.  City  ol  Anaheim.  200  South  Anaheim  Boulevard.  P  O-  Sox  3222.  Anaheim.  CaWorrtia  92803 

'^^'■^^'^'^  C-ry  of  Costa  Mesa,  ■  Santa  Ana  Rrvw '  Approxtmately  1.200  feet  west  of  the  intersec-  |  ^ 

Orange  County  I  I      lion  of  Starfish  Court  and  Walkatwut  Circle.      I 

Maps  are  available  for  inspection  at  the  Plar>ning  Department.  77  Fair  Dnve.  Second  Fkxx.  Costa  Mesa.  California  92626 
Senc  comments  to  The  Honorable  Donn  Hall.  Mayor.  City  of  Costa  Mesa.  P.O.  Box  1200,  Costa  Mesa  California  92628-1200. 


Cafifomia .. 


City  of  Fuflerton.  Orange 
County. 


Brea  Canyon  Channel... 


Approximately  250  feet  south  of  intersection  of 

Hermosa  Diwe  and  Greenmeadow  Drive 
Approximately  200  feel  rH>nf)eaat  of  miersec- 

tK>n  o(  Puente  Street  and  Rosahta  Dnve. 
Approximaiely  300  feel  northeast  of  intersec- 
I  twn  of  Puente  Sueet  and  Rosarrta  Dnve. 

Maps  are  available  for  Inspection  at  the  Engineering  Department  303  West  Corrnionweatth  Avenue.  FuHedon,  Calrfoma  92632 
Send  comments  to  The  Honorable  W.tl.am  Winters,  City  Manager.  Ctty  ol  Fullerton.  303  West  Commonwealth  Avenue,  Fulierlon.  Califom*  92632. 


■296 

'298 

'300 


Calrfomia.. 


City  of  Huntington  Beach 
Orange  County. 


Pacific  Ocean ,., 


Approximately    1,300    feet    southwest   of    the 

intersection  of  Wealherly  l.ane  and  Warner 
Avenue 
Approximately  4.500  (eet  south  of  the  intersec- 
tion of  Davenport  Dnve  and  Edgewater  Lane. 
Approx/malely  1.500  feet  south  of  the  intersec- 
tion of  Cherryhill  Dnve  and  Palm  Avenue 
Approximately  300  feat  south  of  the  intersec- 
tion  o(   Pacific   Coast   Highw.ay   and   Lake 
Street 
Approximately  2.000  feet  south  of  the  intersec- 
tion of  Surfrider  Lane  and  Chnstne  Dnve 
Maps  are  available  for  inspection  at  the  Planning  Department,  2000  Wain  Street.  Third  Floor,  Hunttngton  Beach.  CaLtorno  926^8 
Send  comments  to  The  HanpraOle  Charles  Thompson.  City  Manager,  Cfty  of  Huntington  Beach.  200  Main  Street.  Huntington  Beach.  California  92648, 


fJone 


NofW 


Nor>e 


Nor>e 


•10 
•15 
•12 


California-.- |  City  of  Laguna  Beach. 

Orange  County 


Pacific  Ocean.. 


TUe  Laguna  Beach  corporate  limit  m  the  vtarw- 
ly  of  Emerald  Point  Drive  ejlerKJed  to  the 
3t>oreline. 

Maps  are  available  for  Inspection  at  the  Community  Devek)prT>ent  Office,  City  Hatl.  505  Forest  Avenue.  Laguna  Beach.  California  92651. 

Seng  comments  to  Tf.e  Honofable  Neil  F.tzpatf.ck.  Major.  Crty  of  Laguna  Beach.  City  Hall.  505  Forest  Avenue.  Uguna  Beach.  California  92651. 


Califorr^ia.. 


Ctty  of  Newport  Beach, 
Orar>ge  County. 


Pacific  Ocean.. 


19th  Street  extended  to  the  shore^ne  ..  

Larkspur  Avenue  extended  to  ttie  shoreline... 

Poppy  Avenue  extended  to  the  shoreline 

Uwer  Newport  Bay Approximately  900  feet  south  lo  the  tntersoc- 

tkjn  of  RfversKJe  Avenue  and  Pacific  Coast 
Higtiway 
Approxirrately  2.000  leet  south  of  the  intersec- 
tion of  PacifK:  Coast  Highway  and  Bayshore 
Dnve 
Approximately  1.000  feet  south  of  the  intersec- 
tion of  Park  Avenue  and  Atjalone  Avenue 

Upper  Newport  Bay Approximately  1.200  feet  east  of  tfie  mtersec- 

tK3n  of  Galaxy  Drive  and  Rigel  Circle 
Approximately  2.X0  feet  east  of  the  intersec- 
tion of  23rd  Street  and  Irvine  Avenue. 
Approximately  1,400  leet  south  of  the  miersec- 
I      tion  Bayview  Avenue  and  Mesa  Dnve. 
Maps  are  available  for  inspection  a:  tne  BuilcSng  Department.  3300  Newport  Boulevard.  Newport  Beach.  California  92663 
Send  comments  to  The  Hpnofabie  Jonn  C.  Cox.  Jr ,  Mayor.  City  of  Newport  Beach.  City  Hall.  3300  Newport  Boulevard.  Newport  Beach.  Cahtorma  92663. 


Orange  Street  exter>ded  to  the  shoreline... 


None 


None 


None 

None 


Norte 


Norte 


None 


None 


Nor>e 


California ,  Unincorporated  areas. 

Orange  County. 


Pacrfic  Ocean ,  22nd  Street  exterxted  approximately  400  feel 

j      towards  the  shore 

,  15th  Street  extended  approxirrately  350  feel 
towards  the  shore 
ApproximatBly  300  feet  south  of  the  intersec- 
tion of  Brighton  Road  and  Cameo  Shores 
Road- 
Approximatety  700  feet  south  of  the  intersec- 
tion of  EfTwraid  Point  Dnve  and  Bay  Crest 
Dnve 
Approxintately  600  feet  west  of  the  intersection 

of  Island  View  Dnve  and  Al.so  Dnve 
Approximately  800  feel  west  of  the  intersection 
of  Sea  Bluff  Lane  and  Pacific  Coast  Highway 


rjone 
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San  Juan  Creeks... 


Santa  Ana  River,. 


1 


East  Garden  Gnave  Winters-  , 
burg  Channel. 


None 


None 


None 


None 


None 


"25 


'32 


'35 


Approximately  400  feet  west  of  the  intersection 

of  Vista  Dei  Sol  and  Soutri  La  Serxla  Dnve 
ApDfcximaiefy  SOO  teet  west  o'  the  ir.terseciion 

o'  Cabnllc  (Sle  ano  Seaward  isle 
Approxirr^ately  500  feet  south  ol  the  intersec- 
tion of  Gove  Road  arid  Street  of  the  Green 
Lantern 
Approximatety  800  feet  south  of  the  intersec- 
tion of  Dana  Point  Harbor  Drrve  and  island 
Way 
'  ADO'Oximafeiy  750  fept  sctijth  o(  me  weslerrv 
r^xist  inte'seclion  ot  Pacr+ic  Coast  Highway 
a'TO  Cami.'x;  Las  Rambias 
I  *vooroxtmatety  700  teet  socth  o'  the  m'ersec- 
I      twn  of  Camino  Cap'Strano  and  Camino  De 
j      Estreila 
Approximatety  2,200  feel  east  ot  the  intersec- 
tion of  Dana  Point  Ha-lxy  Dnve  and  Puerto 
Place 
ApO'OKimate'y  40C  feet  west  ol  ttie  intersection 

o*  Doheny  ParV  Roac  ano  Domtngo  Avenue 
Approximately  600  feet  north  of  the  mlersec- 
tion  of  Alchrson,  TopeKa  anC  Sar-la  Fe  Rail- 
way ana  Victona  Boulevard 
Approximaieiv  ^  400  feet  east  of  the  intersec- 
tion of  Seastoe  Onve  and  Sionehill  Dnve. 
Approximatei>  30C  teel  east  of  the  intersection 

of  the  Coral  Reach  Street  and  Admital  Way. 
Appfoximatety  200  feel  south  of  the  intersec- 
tion of  Bougai'^vinaea  and  Mimbrera 
App'Oiomateiy  10C  feet  west  of  the  intersection 

0*  Avaion  Avenue  and  Fairvew  Street 
Approximatety  3,000  feet  i*esl  o'  tt>e  miersec- 
bon  of  Whittier  Avenue  and  iSth  Street. 
I  Approximatety  400  leet  south  ol  the  intersec- 
tion   of    Summer    View    Circle    and    Edmger 
Avenue. 
Approximately  700  feet  feet  east  of  the  inter- 
section   of    Hutchings    Street    arxJ    Galena 
AverH>e 
Approximately  1,000  feet  south  of  the  intersec- 
tion of  Kalella  Avenue  and  Douglass  Street. 
100  feel  northeast  of  wesiemmosl  intersection 

of  Sugar  Awenue  and  van  Buren  Street 
County  area  m  tt>e  viciniTv  c*  Peters  Avenue. 

Fiighl  Aveniie,  ary]  jeHerson  Street 
App^oxl^T^aIe^  30C  feel  west  of  the  intersection 
of  Los  Reyes  Street  and  LehnhanTl  Avenue, 
,  Approximately  3,500  feet  south  of  the  miersec- 
'      bon  ol  BecK  Circle  and  Gains^oro  Lar>e 
2,100   feet   south   ot   the   intersection   of   Los 
Patos  Avenue  and  Lynn  Street. 
Upper  Newport...- Appro xtmaleiy  2,600  teel  south  of  the  intersec- 
tion of  Zenitn  Avenue  and  Spnjce  Street 

Houston  Storm _ Apprcximalety  400  feel  south  of  Page  Avenue  | 

and  400  feel  wesi  o'  Broo^ hurst  Sfeet. 
j  Approximately  550  feet  south  o'  Page  Avenue 
I      and  1,250  (eet  west  ot  Broo^nursi  Street 

Carbon  Canyon I  Upsteam  Face  ot  Carbon  Canyon  Dam  

I  Approximately    7O0    feet    south    of    Telegraph 
1      Canyon  Road  Crossmg. 

Maps  are  availsbie  for  inspection  ai  the  County  of  Orange  Flood  Program  Otlice.  400  W  Civic  Center  Dnve.  Room  322,  Santa  Ana.  California  92702-4048, 
Sena  comments  to  the  Monoraoie  Roger  R  Stanton.  Chairman.  Orange  County  Board  of  Supervisors.  10  Civic  Center  Plaza.  Santa  Arm.  Califomia  92701. 


•36 


Nor>e 


None 


Norw 


None 


*None 


None 


None 


•None 


None 


None 


None 


None 


None 


None 
None 


#1 
#1 


•104 
•10 

^3 


•470 
■471 


City  of  Perns,  Riverside 
County. 


San  Jacinto  River  .. 


Approximatefy  1 .600  feet  upstream  of  Ethanac 
Road. 

At  the  confluence  of  Mountain  Avenue  Wash,    . 

Approximately  2  000  feet  upsteam  of  Goetz 
Road 

At  Case  Road  and  the  Atchison,  Topeka  ar>d 
Santa  Fe  Railway 

Approximately  2,dO0  feel  upsteam  of  tfw  con- 
fluence wfth  Perns  Valley  Storm  Drain. 


None 


None 
None 


None 
None 


•1.420 
•1.420 
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City/iown/county 


Source  ol  noocing 


iCOepth  in  feet  above 

ground.  'Elevation  in  (eet 

(NGVD) 


Existing 


I  for  Impaction  art  Oac  CarHw,  101  Nort^  O  S»«e<,  Poms,  California  92370. 
Serxl  comments  to  The  Hooorabte  Reuben  B  Jertions,  Mayor.  Cty  ot  Penis,  101  North  D  Sfreet,  P&ms,  California  92370 


CaWoma 

C«y  of  San  CiemerlB,         !  Pacffic  Ocean _ 

Aporoximate^y  500  'eet  *rest  of  the  tntersectioo 

None 

•11 

vj      Oraf*ge  Coor»ty 

of  Avenue  Del  Potente  and  Buena  Visla 

i 

ApproKimatefy  900  teel  west  ot  tne  >nierseclwn 

None 

•10 

J 

of  Calle  Serena  and  Calie  6e  lo^  Alamos 

^^^                                                   '                                                              Avenue    Oe    Las    Patme.as    eKienttec!    lo    me 

None 

'11 

shcelina 

Uap«  ar*  avaUaCMJibr  Inspection  al  :^e  Errgtneefing  Depanmam.  'O;  Aast  Ponai,  San  CJemenie  California  92672 

Senfl  commerts  to  The  HonoraWe  Janas  C  HerxJncWon.  C«y  Uonager.  Dty  o'  Bar  Ciemente,  1 00  AvenKJa  f^esKJto,  San  Oemente.  California  92672. 


Cty  ol  San  Juan 
Cap<stfano.  Oraoge 
Counry 


San     jt>an     Creek     (shaMow     Approximately  60C  feet  west  of  ifw  intersectton  ' 
tloodtnq;  at  V'ila  Sar^  Juan  and  Camino  Capsitrarxi  j 


Mapi  are  avairt>t«  for  inapadfon  at  the  ^okc  Works  Depar!mer«.  32400  Pa&ao  Ai>^«anto,  San  jKjan  Capistrano.  California  92675 

Send  comments  to  Mr  Stephen  9  Jjlian,  City  Manager  Orty  c*  San  Juan  Cap»trarK).  Crty  Hall.  32*00  Paseo  Adelanto  San  Juan  Capistrano.  Calrtomia  S 


Cily  o*  Seal  Beacn  Pacific  Ocean Approwmatety  400  feet  sooth  of  the  south^n- 

Orange  County  most  po<rt  ot  Par*  Circle  DnvG 

Approximalety  700  leet  west  ol  the  tntersecHon 

Of  Sunset  Way  East  and  Par*  Qrcle  Onve 
Approximately  2.200  feel  west  at  the  intersec- 
tion of   Sunset   Way   East   arxj   Parv   O'cle 
Dnve 

Haps  are  avallabte  for  tnspactton  at  Cfty  Hall,  2'  t  Stfi  Street.  Seat  Beach  CaHomta  90740. 
Send  comments  lo  Mr  Rot)er^  Neisoa  C^ty  Manager,  Dty  of  Seal  Baacn,  2i  l  Bth  Street.  Seal  Baach,  Califomia  90740. 


ttorta 

None 
None 


City  of  Clayton.  Raoun 
County 


btetujs  Craak_ 


Sai^dle  Gap  Branch 


1100    (aet    ctownstraam    of    Camper    Corrol 
Bndge 

Confiuer^ce  of  Scott  Craek ™,„ 

Confluerx;e  of  Needy  Creek 

Al  mouth  _  „ „ 

Just  upsieam  of  South  Mam  Street.. 
At  mouth _ 


Just  dowr^straam  of  Duggan  HMI  Road 

Maps  are  available  for  lr\sp«ctton  a:  tne  C*i  Clerk  s  Office.  Aneriion  Mary  Ann  HoUifiekJ,  Oayton,  Georg«. 

Send  comments  to  The  Honoraoie  Thomas  h   Rar-ey   Mayor  Crty  of  Claiylon,  Oty  Ha«,  P  O  Boi  702.  Oaylon.  Georga  30525. 


'1.S68 
•1.878 
-1368 
•1,873 
•1372 
•1,875 


•1.882 

•1.872 
•1,878 
'1.872 
'1,873 
•1375 
'1.875 


Tenr^essee  City  of  Dayton.  Rhea 

Coun^. 


j  Bfwfes  Brarwft 


Juat  downstream  of  Bt/thes  Ferry  Road... 


About  250  feel  upsteam  of  US.  Roula 27 .. 
Mouth  at  Broytes  Branch „..„„. 


I  I  Unnamed  Tributary  to  S'^oyles 

Br»rv:h 

About  650  tee!  upsteam  o*  mouth  

Maps  are  availat}4a  for  Inspection  ai  me  City  Haii  BurkSng  inspector's  Offtce.  Cayton,  Tennessee 

Send  commems  to  The  Honorable  WiKtam  C  Pegram,  Mayor,  dty  of  Dayttwi.  Oty  Hall.  P  O  Boi  226.  Dayton,  Tenriessee  37321 


•720 
'720 


'721 
•721 


Texas „ W^  City  Coltn,  Dal'as.      Rush  Creok,„ 

and  RoCKwail  Co<jnTies 


Approximately    550    teet    upstream    of    East 

Slooe  Road 
Approximatety    BO    'eel    downsleam   of   East 

Brown  Siraet. 


'477 
'4M 


•476 
'492 


Maps  art  avattatxa  for  inspection  al  ihe  Cty  Mail   200C  N  Hjghwav  ^9.  Wyte  Texas 

Serx]  comments  lo  T>>e  HonpraWe  Chucfc  Tnmote  Mayor  of  9ie  C«y  of  Wyee  Coibn,  Dallas,  ar>d  Rockwall  Counties.  108  Jackson.  Wylte.  Texas  75096 


Harold  T.  Duryee, 

Admnjstratar.  Feaero!  Insurance 
Admnistraiion. 

[asued:  September  9.  1988 
[FR  Doc.  88-21256  Filed  9-lfr-«8;  8:45  ami 
BILUNQ  COOC  «71S-0»^ 


FEDERAL  COMWUNICATIONS 
COMWRSStON 

tPR  Docket  No.  86-174;  FCC  No  88-257] 

47  CFR  Parts  2  and  94 

Order  Tertiiinatlng  Proceeding 

AGENCY:  Federal  Communications 

Commission. 


ACTION:  FVoposed  Rule:  termination  of 
proceeding. 

summary:  The  Commission  has  adopted 
.in  Ordrr  terminating  the  proceeding  in 
which  it  had  proposed  to  allow 
Becondai7  usg  of  the  170Q-1710  MHz 
frequency  band  for  radio  local  area 
networks  (RLANs)  and  other  similar 
wireless  interconnection  techniques 
between  information  processing 
machinery  such  as  desktop  computer 
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terminals  and  slow  or  high  speed  data, 
digital,  voice,  facsimile  and  video 
devices.  The  Commission  that  the 
proceedmg  should  be  terminated  due  to 
unresolvable  concerns  about 
interference  protection  to  the  primary 
users.  The  Order  was  adapted  on  July 
26.  1988  and  released  on  August  12. 1988. 
EFFECTIVE  DATE:  September  19.  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rudolfo  Baca,  Rules  Branch.  Land 
Mobile  and  Microwave  Division,  Private 
Radio  Bureau.  [2021  634-2444. 
SUPPLEMENTARY  INFORMATION: 

1   On  lune  14,  1985,  Motorola,  Inc. 
(Motorola t  petitioned  this  Commission 
to  amend  Parts  2  and  94  of  its  Rules  In 
permit  radio  local  area  networks 
(RLA.Ns)  to  share,  on  a  secondary  basis, 
the  1700-1710  MHz  frequency  band  with 
the  Meteorological  Satellite  Service 
(MelSat).  Motorola's  proposal  for 
RLANs  would  provide  wireless 
connection  of  personal  computers  and 
desktop  terminals  to  central  processors 
thereby  allowing  the  terminals  to  be 
relocated  without  the  expense  and 
disruption  of  rewiring. 

2.  IJpon  review  of  Motorola's  petition, 
we  adopted  a  Notice  of  Proposed 
Rulemaking  on  May  19,  1986  (published 
May  30.  1986.  51  FR  19570).  proposing  to 
permit  secondary  use  of  the  1700-1710 
MHz  band  for  RLANs  and  for  other 
systems  that  use  similar  interconnection 


techniques.  The  Notice  expressed  our 
overriding  concern  that  the  potential  for 
interference  be  minimized  and, 
therefore,  soHcited  comments  on  several 
aspects  of  the  proposal. 

3.  The  Commission  has  maintained 
contact  with  the  National 
Telecommunications  and  Information 
Administration  (NTIA)  throughout  this 
proceeding  because  the  1700-1710  MHz 
band  is  allocated  on  a  pnmary  basis  for 
meteorological  satellite  and  government 
fixed  station  use'  Although  NTIA  did 
not  initially  object  lo  use  of  the  1700- 
1710  MHz  band  for  RLANs.  in 
subsequent  comments  it  provided  new 
information  regarding  projected  use  of 
the  band  by  the  pnmary  users. ^ 
Specifically,  the  number  of  ground 
terminals  is  expected  to  be  several  times 
larger  than  originally  believed. 
Extensive  use  of  the  band  for  MetSat 
purposes  makes  the  possibility  of 
sharing  much  more  difficult.  Discussions 
between  Motorola  and  NTIA  have 
resolved  some,  but  not  all,  of  the 
concerns  identified  by  the  operating 
Federal  agencies  represented  by  NTIA. 


'  The  1700-1710  MHz  band  is  available  for  non 
government  fixed  use  on  a  secondary  basis.  See 
.\oticea\  para.  6. 

*  In  developing  its  comments.  NTIA  consulted  (he 
Inlerdeparlment  Radio  Advisor>'  Commillee  (IRAC). 
which  assists  NTIA  in  authoiizing  and  regulating 
the  Federal  govemmenra  use  ot  radio  frequency 
spectrum. 


4.  Upon  review  of  the  record  in  this 
proceeding,  we  conclude  that  there  are 
loo  many  complex  technical  and 
regulator>'  issues  associated  with 
permitting  RLANs  in  the  1700-1710  MHz 
band  to  go  forward  at  this  lime.  Because 
the  number  of  pnmary  users  that  could 
be  negatively  affected  by  interference 
from  secondar>'  RLANs  appears  to  be 
much  larger  than  originally  envisioned, 
the  expenditure  of  limited  Commission 
resources  for  administration  of  the 
proposed  secondary  licensing  plan  in 
ihe  event  of  interference  militates 
against  use  of  the  band  pnmanly 
allocated  to  MetSat.  We  remain 
convinced,  however,  that  development 
of  the  RLANs  concept  in  some  form  is  in 
the  public  interest.  We  welcome, 
therefore,  andy  further  proposals  that 
might  prove  more  promising  for  an 
RLAN  service, 

5.  In  view  of  the  above,  pursuant  lo 
sections  4(i)  and  303  of  the 
Communications  Act  of  1934,  as 
amended.  47  U,S-C.  154(i)  and  303,  It  Is 
Ordered  that  this  proceedmg  Is 
Terminated  without  further  action. 

Federal  Communication  Commission. 

H.  Walker  Feaster  in. 

Acting  Secretary,  Federal  Communicatiors 

Commission. 

IFR  Doc.  88-21121  Filed  9-l&-fl8;  a-45  am] 
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Notices 


The   Mckon  oi  tha  FEDERAL   REGISTER 
contains  documonts  other  than  rules  or 
proposed   rules  that  are  appitcable  to  the 
pot)»ic.  Notices  otf  hearings  and 
"^vesbgttions.   committoe   rT>ertngs.   agency 
Oeowone  and  nj*ings.  detegertioos  oi 
authority,   filing  of  petttxxw  vxj 
apptcatora  and  agency  statements  o* 
organoafeon  and  functuns  are  examplas 
Qt  documents  appeanng  tn  ttus  section. 


AOMIIIISTRATfVE  CONFERENCE  OF 

THE  UNITED  STATES 

Advisory  Committee  on  Procedures 
under  the  U.S.-Canada  Free  Trade 
Agreement,  PwWIc  MeeWnq 

Summary:  Porsoant  to  the  Federal 
Advisory  Cooimittee  Act  (Pub.  L  92- 
4631.  notice  is  hereby  given  of  a  meeting 
of  the  Advisory  Committee  on 
Administrative  Procedures  under  the 
U.S.-Canada  Free  Trade  Agreement  of 
the  Administrative  Conference  of  the 
United  States.  The  Committee  has 
scheduled  this  meeting  to  di&cuss 
certain  adminjstrative  and  procedural 
issues  arising  from  implementation  of 
the  proposed  Free  Trade  Agreement. 

Date:  Friday.  September  30.  at  130 
p.m. 

Location:  Wilmer.  Cuiter  A  Pickering, 
Board  Room.  9th  Floor.  2445  M  Street. 
NW..  Washington,  DC  20037. 

Public  Participation:  Committee 
meetings  are  open  to  the  interested 
pubUc  but  hmited  to  the  space 
available.  Persons  wishing  to  attend 
should  notify  the  contact  person  at  least 
two  days  prior  to  the  meeting.  The 
committee  chairman  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meetings.  Any  member 
of  the  public  may  file  a  written 
statement  with  the  committee  before, 
dunng.  or  after  the  meeting.  Mmutes  of 
the  meeting  will  be  available  on  request. 

For  Further  Information  Contact: 
Charles  Pou.  jr..  Office  of  the  Chairman, 
Administrative  Conference  of  the  United 
States.  2120  L  Street  VW..  Suite  500  (202) 
254-7020. 

Sflptember  14   1988, 

leffrey  S.  Lubben, 

Research  Director 

[FR  Doc.  88-212:^  Filed  9-lfr-«S.  8:45  ami 

aiLuwa  CODE  •no-oi-w 


DEPARTMENT  OF  COMMERCE 

Agency  Infonnatton  Coftectk>n  IMder 
Revtew  by  the  Office  of  Uenegement 
and  Budget  <OMB) 

DOC  haA  submitted  to  0MB  for 
clearance  tbe  foUowing  propcsa]  For 
collection  of  tnfomiatjon  under  Ihe 
provisions  of  the  Paperwork  Reduction 
Ad  (44  VS.C  Chapter  35). 

Agency:  Bureau  of  Export 
Administration. 

Titie:  Export  Controls  on  the  Republic 
of  South  Africa. 

Fifrm  Number:  Export  Adminislmtion 
Regulations.  (  385.4(aH9}(iv)(B). 

Type  of  Request:  Extension  of  the 
expiration  dale  of  a  currently  approved 
collection. 

Burden:  20  Respondents:  20  reporting 
hours  Average  hours  per  response — 
one-half  hour. 

^'e0ds  and  Uses:  This  iafonrnfltion. 
provided  by  the  exporting  public  is 
needed  to  comply  with  E.O.  12532  which 
prohibits  exports  of  computers, 
computer  software,  of  goods  or 
technolog>*  to  service  computers  to 
apartheid  enforcing  entities  of  the  South 
African  Government.  The  policy  and 
practice  of  apartheid  runs  counter  to  the 
policy  of  the  United  States. 

Affected  Public:  Businesses  or  other 
for-profit  institutions;  small  businesses 
or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  John  Griffen.  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (2021  377-3271. 
Department  of  Commerce.  Room  6622, 
14th  and  Constitution  Avenue  NW.. 
Wdshmgton,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
lohn  Gnffen.  0MB  Desk  Officer.  Room 
3208  New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated  Septemtwr  13. 1988. 
Edward  Michals. 

D*ypartmental  Clearance  Officer  Office  of 
Sfanaiie^rent  and  Or^anizauon. 
IFR  Due.  88-21308  Filed  9-19-88:  8:4.5  am] 
BtLUNQ  COOC  aSIO-CW-M 
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Agency  btformetton  CoHection  Under 
Revtow  t>y  the  Office  of  Management 
and  Budget  <OMB) 

DOC  has  submitted  to  OMB  for 
ciearanre  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use.  Chapter 351 

Agency  National  Ooeantc  and 
Atmospheric  Administration. 

Title:  Regulations  on  the  O)nserv8tion 
of  Living  Antarctic  Resources. 

Form  Number:  None 

Type  of  Request:  Revision  of  a 
collection  virith  OMB  approval 

Burden-  4  respondents:  15  repornng 
hours;  average  hours  per  response — .536 
hours. 

Needs  and  Lfses-  Operators  of  fishing 
vessels  in  Antarctic  Convention  Subarea 
483  will  be  required  to  appoint  an  agent 
in  the  U.S..  and  to  report  their  catch  of 
C-  gunnan  to  the  National  Manne 
Fishenes  Service  within  5  days  of  the 
end  of  the  10  day  reporting  periods. 

Affected  Public:  Businpsses  or  other 
for-profit  small  businesses  or 
organizattrms 

Frequency:  Every  ten  days  when 
fishing. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  John  Griffen.  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  F^ward  Michals.  (202)  377-3271, 
DepHrtment  of  Commerce,  Room  6622. 
14th  and  Constitution  Avenue  NW.. 
Washington.  DC  20230.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  to  John  Gnffen.  OMB  Desk 
Officer.  Room  :i208  New  Executive 
Office  Buildins;,  Washington.  DC  20503. 

Dated  Sppi('m''*T  i.)  1986 
Edwaid  Michals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organizotion. 
|FR  Doc  88-21309  Filed  9-16-86;  8:45  am) 
siujMa  coot  ISIO-CW-M 


Bureau  of  the  Cerfsus 

Census  Advisory  Committee  (CAC)  of 
the  American  Economic  Association 
(AEA)  et  al.;  PubUc  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  {Pub.  L.  92-463  as 
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amended  by  Pub.  L.  94-409).  we  are 
giving  notice  of  a  joint  meeting  followed 
by  separate  and  jointly  held  (described 
below )  meetings  of  the  CAC  of  the  AEA. 
CAC  of  the  AMA.  CAC  of  the  ASA.  and 
CAC  on  Population  Statistics  The  joint 
meetmg  will  convene  on  October  13-14. 
1968  at  the  Ramada  Hotel.  6400  Oxon 
Hill  Road.  Oxon  Hill.  Maryland  20745. 

The  CAC  of  the  AEA  is  composed  of 
nine  members  appomted  by  the 
President  of  the  AFIA.  It  advises  the 
Director.  Bureau  of  the  Census,  on 
technical  matters,  accuracy  levels,  and 
conceptual  problems  regardmg 
economic  surveys  and  censuses:  reviews 
major  aspects  of  the  Census  Bureau's 
programs;  and  advises  on  the  role  of 
analysis  within  the  Census  Bureau. 

The  CAC  of  the  AMA  Is  composed  of 
nine  members  appomted  by  the 
f^resident  of  the  AMA  It  advises  the 
Director.  Bureau  of  the  Census, 
regarding  the  statistics  that  will  help  in 
marketing  the  Nation's  products  and 
services  and  on  ways  to  make  the 
statistics  the  most  useful  to  users. 

The  CAC  of  the  ASA  is  composed  of 
12  members  appomted  by  the  President 
of  the  ASA  It  advises  the  Director, 
Bureau  of  the  Census,  on  the  Census 
Bureau's  programs  as  a  whole  and  on 
their  various  parts,  considers  priority 
issues  in  the  planning  of  censuses  and 
surveys,  examines  guiding  principles, 
advises  on  questions  of  policy  and 
procedures,  and  responds  to  Census 
Bureau  requests  for  opmions  regarding 
Its  operations. 

The  CAC  on  Population  Statistics  is 
composed  of  four  members  appointed  by 
the  Secretary  of  Commerce  and  five 
members  appointed  by  the  President  of 
the  Population  Association  of  America 
from  the  membership  of  that 
Association.  The  CAC  on  Population 
Statistics  advises  the  Director.  Bureau  of 
the  Census,  on  current  programs  and  on 
plans  for  the  decennial  census  of 
population. 

The  agenda  for  the  October  13 
combined  meenng  that  will  begin  al  8:45 
ajn.  and  end  at  10:45  a.m.  is:  1) 
Introductory  remarks  by  the  Director. 
Bureau  of  the  Census.  2J 1990  census 
update:  3)  Strategic  Plan  11:  4)  1987 
Economic  and  Agricultural  Censuses 
update;  5)  twenty-first  century  census 
planning;  and  6)  report  of  statistics 
committee  of  the  AJnencan  Economic 
Association. 

The  agendas  for  the  four  committees 
in  their  separate  and  jointly  held 
meetings  that  will  begin  al  10:45  a.m. 
and  adioum  at  5:15  p.m.,  on  October  13 
are  as  follows: 

The  CAC  of  the  AEA:  1)  Progress 
report  on  planning  for  the  1992 
Economic  Censuses  (joint  with  CAC  of 


ihe  AMA).  2)  Census  Bureau  response  to 
rpcommendalions  and  activities  of 
spena!  interest  to  the  CAC  of  the  AEA. 
3|  Current  Population  Survey  (CPS) 
redesign  update  (joint  with  CAC  of  the 
ASA).  4}  disclosure  avoidance  in 
economic  data  (joint  with  CAC  of  the 
ASA),  and  5)  Consumer  Expenditure 
Survey  (joint  with  CAC  of  the  AMA). 

The  CAC  of  the  AMA:  1)  Progress 
report  on  planning  for  the  1992 
Economic  Censuses  (joint  with  CAC  of 
the  AEA|,  2)  Census  Bureau  response  to 
recommendations  and  activities  of 
special  interest  to  the  CAC  of  the  AMA. 
3)  AMA  student  competition  project.  4) 
marketing  plans  for  statistical 
compendia  program  (joint  with  CAC  on 
Population  Statistics).  5)  CPS  redesign 
update  (joint  with  CAC  on  Population 
Statistics),  and  6)  Consumer 
Expenditure  Survey  (joint  with  CAC  of 
the  AEA). 

The  CAC  of  the  ASA  ■  1 )  1990 
Research,  Evaluation,  and  Experimental 
Program  (joint  with  CAC  on  Population 
Statistics).  2)  Census  Bureau  response  \o 
recommendations  and  activities  of 
special  interest  to  the  CAC  of  ASA,  3) 
CPS  redesign  update  (|oint  with  CAC  of 
tbe  AEA),  4)  disclosure  avoidance  in 
economic  data  (joint  with  CAC  of  the 
.AEA).  and  5)  changes  in  foreign  trade 
stutistics- 

The  CAC  on  PopuloUon  StalisUcs:  1) 
1990  Research.  Evaluation,  and 
Experimental  Program  (joint  with  CAC 
of  the  ASA).  2)  Census  Bureau  response 
to  recommedations  and  activities  of 
special  interest  to  the  CAC  on 
Population  Statistics.  3]  marketing  plans 
for  statistical  compendia  program  (joint 
with  CAC  of  the  AMA],  41  CPS  redesign 
update  (joint  with  CAC  of  the  AMA], 
and  5)  subnational  estimates  of 
population  charactpristics. 

The  agendas  for  the  October  14 
meetings  that  wilt  begin  al  8:45  ajn.  and 
adjourn  at  1  p  m.  are: 

The  CAC  of  the  AFA: -i) 
Reexamination  of  standard  industrial 
classification — status  report  (joint  with 
CAC  of  the  AMA].  2)  center  for 
economic  studies  activities  (joint  with 
CAC  of  the  ASA).  3)  development  and 
discussion  of  recommendations,  and  4) 
closing  session  including  a)  continued 
committee  end  btaff  discussions,  b) 
plans  and  suggested  agenda  for  the  next 
meeting,  and  c]  comments  by  outside 
observers. 

TVie  CAC  of  the  AMA:  1) 
Reexamination  of  standard  industrial 
classification — status  report  (joint  with 
CAC  of  the  AEA),  2)  marketing  1987 
Economic  Censuses  products.  3) 
development  and  discussion  of 
recommendations,  and  4)  closing  session 
including  a]  continued  committee  and 


staff  discussions,  b)  plans  and  suggested 
agenda  for  the  next  meeting,  and  cj 
comments  by  outside  observers. 

The  CAC  of  the  ASA:  1 )  Future  of  the 
decennial  census  in  the  twenty-first 
century:  a  summary  of  Census  Bureau 
staff  discussions  (joint  with  CAC  on 
Population  Statistics).  2)  center  for 
economic  studies  activities  (joint  with 
CAC  of  the  AEA.  3)  development  and 
discussion  of  recommendations,  and  4) 
closing  session  including  a)  continued 
committee  and  staff  discussions,  b) 
plans  and  suggested  agenda  for  the  next 
meeting,  and  c)  comments  by  outside 
observers. 

The  CAC  on  Population  Statistics:  1) 
Future  of  the  decennial  census  in  the 
twentyfirsl  century;  a  summary  of 
Census  Bureau  staff  discussions  (joint 
with  CAC  of  the  .^SA),  2)  1990  census 
data  products.  3)  development  and 
discussion  of  recommendahons.  end  4) 
closing  session  mcluding  a)  continued 
committee  and  staff  discussions,  b) 
plans  and  suggested  agenda  for  the  next 
meeting,  and  cJ  comments  by  outside 
obser\'ers. 

All  meetings  are  open  to  the  public 
and  a  brief  period  is  set  aside  on 
October  14  for  public  comment  and 
questions.  Those  persons  with  extensive 
questions  or  statements  must  submit 
them  in  writing  to  the  Census  Bureau 
Committee  Liaison  Officer  at  least  3 
days  before  the  meetmg. 

Persons  wishing  additional 
information  regarding  these  meetings  or 
who  wish  lo  submit  written  statements 
may  contact  the  Committee  Liaison 
Officer.  Mrs.  Phyllis  Van  Tassel.  Room 
2423.  Federal  Building  3.  Suitland, 
Maryland.  (Mailing  address- 
Washmgton.  DC  20233).  Telephone:  (301) 
763-5410. 

Date-  September  14. 1988. 
John  G.  Keane. 
Dir^ct.jr 

(FR  Doo  88-21 .1 1 3  Filed  9-l&-8a;  8:45  am) 
BILLMG  CODE  3610-07-M 


COUNCIL  ON  ENVIRONMENTAL 
QUALTTY 

Findings  and  Recommendations  by 
the  Council  on  Environmental  Quality 
Regarding  the  Establishment  of  tt\e 
Cherry  I  and  Core  Military  Operating 
Areas  Over  Cape  Lookout  National 
Seashore,  North  Carolina 

AGENCY:  Council  ot\  Environmental 

Quality.  Executive  Office  of  the 

President. 

ACnoM:  Notice  for  Information  Only. 

Poindings  and  recommendations  of  the 
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Council  on  the  proposal  by  the  Unitpd 
Stales  Marine  Corps  to  establish 
military  operating  areas  over  the  Cape 
Looitout  National  Seashore. 

summary:  The  Council  on 
Environmental  Quality's  reRuIations  for 
the  implementation  of  the  National 
Environmental  Policy  Act  includes 
procedures  for  referring  to  CEQ  federal 
interagency  disagreements  concerning 
maior  federal  actions  that  might  cause 
unsalisfdctory  environmental  effects  (40 
CFR  Part  15041. 

By  a  letter  dated  December  4, 1967. 
the  Department  of  the  Interior  referred 
to  CEQ  a  matter  concerning  the  United 
Stales  Marine  Corps'  proposal  to  fly  low 
level,  high  speed  combat  training 
missions  over  the  Cape  Lookout 
National  Seashore.  The  referral  letter 
stated  that  "the  proposal  will  have  a 
long-term  impact"  on  the  seashore  and 
that  the  ""noise  intrusions  of  the 
magnitude,  frequency,  special  and 
temporal  extent  possible  under  the 
proposal,  are  unacceptable."* 

The  Department  of  the  Navy,  Tniled 
Slates  Marine  Corps  responded  on 
December  31. 1987.  The  Marine  Corps 
stated  that  'projected  noise  levels 
associated  with  this  proposed  action  are 
wholly  consistent  with  activities 
normally  conducted  in  outdoor 
recreation  areas"  and  indicated  that 
several  mitijjrttion  measures  would  be 
implemented  to  reduce  noise  impacts, 

To  better  understand  the  reasoning  of 
both  the  Department  of  the  Interior. 
National  Park  Service  and  the 
Department  of  the  Navy,  United  States 
M'jnne  Corps  regardmg  the  proposal, 
the  Council  held  a  public  meeting  under 
the  Government  in  the  Sunshine  Act 
with  representatives  of  both  agencies  on 
{anuary  25.  1968.  At  that  meeting,  the 
Council  also  heard  presentations  from 
other  concerned  entities  such  as  the 
State  of  North  Carolina,  from 
congressional  representatives,  and  from 
affected  individuals.  An  additional  time 
period  was  allowed  for  written 
comments  to  be  submitted.  Council 
Chairman  Hill  conducted  a  site  visit  on 
May  ::4-25.  198a. 

By  letter  dated  September  13,  1988.  the 
Council  made  the  following  findings  and 
recommenda  tions: 

After  reviewing  the  issues  represented 
by  the  NPS  referral,  the  Council  is 
unable  to  conclude  that  there  are  any 
reasonable  alternatives  available  to  the 
L'SMC  for  low  altitude,  high  speed, 
wdtcr-to-land  training  flights.  The 
Council  believes  that  the  NPS  and  the 
USMC  should  now  work  together  to 
mitigate  the  expected  adverse  noise 
impacts  on  the  Cape  Lookout  National 


Seashore-  As  part  of  this  resolution,  the 
Marine  Corps  should  undertake 
environmental  monitoring  studies  which 
will  examine  the  actual  Impacts  of  the 
overflights  on  the  park,  if  the  MOAs  are 
approved  by  the  FAA. 

The  Council  also  believes  that  the 
cumulative  effects  of  military  airspace 
use  over  North  Carolina  has  not  been 
adequately  considered  and  recognizes 
that  the  FAA  will  be  required  lo  prepare 
a  cumulative  impact  analysis  as  part  of 
its  NEPA  documentation  for  the  Cherry  1 
and  Core  MOA  designation  request. 

Looking  at  the  broader  issues  raised 
in  this  referral,  the  Council  has  found  a 
need  for  coordination  within  DOD  to 
adequately  assess  the  cumulative 
impacts  of  the  military  agencies" 
airspace  requests,  and  a  need  for 
consideration  of  the  inherent  conflicts 
between  airspace  use  and  land  use 
below.  Further,  the  Council  has  found 
that  the  FAA  needs  to  play  a  larger  role 
in  the  assessment  of  competing  uses  and 
of  cumulative  impacts  of  all  of  its 
airspace  designation  decisions. 
date:  September  14. 1988- 
8UPPLEMENTARV  INFOflMATION:  Set  forth 

below  is  the  text  of  the  letters  addressed 
to  Donald  Paul  Hodel.  Secretary  of  the 
Interior,  and  Keith  E.  Eastin,  Principal 
Deputy  Assistant  Secretary  of  the  Navy 
(Shipbuilding  and  Logistics): 

Attached  are  the  Findings  and 
Recommendations  of  the  Council  on 
Environmental  Quality  regarding  the 
Lfnited  States  Marine  Corps"  proposal  lo 
establish  military  operating  areas  over 
the  Cape  Lookout  National  Seashore. 
On  behalf  of  the  Council.  I  want  to 
express  appreciation  for  the  assistance 
and  cooperation  provided  by  your 
agency  in  our  consideration  of  the 
serious  environmental  issues  presented. 

Sincerely 
A.  Alan  HllL 
Chajrman. 
Attachment:  Findings  and 

Recommendations  by  the  Council 
on  Environmental  Qualily 
Regarding  the  Establishment  of  the 
Cherry  I  and  Core  Military 
Operating  Areas  Over  Cape 
Lookout  National  Seashore.  North 
Carolina 
Findings  and  Recommendation'i  by  the 
Council  on  Environmental  Quality 
Regarding  the  Estabhshmenl  of  the 
Cherry  I  and  Core  Military  Operating 
Areas  Over  Cape  Lookout  National 
Seashore,  North  Carolina 
Introduction 

On  December  4, 1987,  the  National 
Park  Service  (NPS).  through  a  letter 
signed  by  the  Secretary  of  the  Interior, 
referred  to  the  Council  on 


Environmental  Quality  (CEQ)  a  proposal 
by  the  Department  of  the  Na\'y.  United 
Slates  Marine  Corps  (USMC)  to  use 
airspace  over  the  Cape  Lookout 
National  Seashore,  North  Carolina,  for 
training  exercises.  Under  the  USMC 
proposal,  military  aircraft  would  fly  over 
Cape  Lookout  several  times  a  day  at  low 
levels  for  combat  training  purposes.  As 
the  agency  which  manages  the  Cape 
Lookout  National  Seashore,  the  NPS 
opposes  the  .Marine  Corps'  proposal 
pnmanly  because  of  the  expected  noise 
impacts  of  the  overflights  on  the  use  and 
enjoyment  of  the  area.  In  support  of  its 
proposal,  the  USMC  states  that  the 
overflights  are  necessary  lo  insure 
combat  readiness  and  that  there  are  no 
reasonable  alternatives.  The  NPS 
referred  this  disagreement  to  the 
Council  in  accordance  with  CEQ's 
regulations.  See  40  CFR  Part  1504. 

Description  of  USMC  Proposal 

The  Marine  Corps  proposes  to 
establish  two  military  operating  areas 
(MOA)  known  as  Cherry  I  and  Core.'  A 
MOA  is  '"a  designated  volume  of 
airspace  having  defined  vertical  and 
lateral  limits  and  providing  an  area  for 
performance  of  nonhazardous  military 
training  activities."  Final  Environmental 
Impact  Statement  for  Establishment  of 
Cherry  I  and  Core  Mihtary  Operating 
Areas,  Marine  Corps  Air  Station  Cherry 
Point  (FEIS).  at  1.4.  Establishment  of  the 
Cherry  I  MOA.  located  inland  over 
portions  of  Beaufort.  Craven.  Hyde,  and 
Pamlico  counties  in  North  Carolina,  is 
not  in  direct  contention  in  this  referral, 
establishment  of  the  Core  MOA. 
however,  is  opposed  by  the  NPS  and 
others  including  the  State  of  North 
Carolina  and  the  Albemarle 
Commission. 

The  Core  MOA  is  approximately  4 
miles  wide  by  30  miles  long  and  is 
situated  over  the  Cape  Lookout  National 
Seashore.  Establishment  of  this  MOA 
will  allow  military  aircraft  sea-lo-land 
access  to  a  highly  sophisticated 
bombing  target  located  m  a  restricted 


'  It  It  importiinl  lo  note  al  Ihc  outset  thai  by 
fltBtute.  Ih«  Pflderat  Aviation  AdmlnialratiDn  (FAA) 
li  ultimitiFly  re9poniibl«  for  the  establivhmffnt  and 
cunlrul  of  «lr>p«cf  for  a*t*  «ucb  as  miltlHry 
oppralioni  «USC  App  ]3«l(ii),  1522,  «  IJ-S-C- 
lOeiHlH  I-  FAA  n?gul(itlofn  require  that  mililai^ 
Irsloiftit  eK«rcl»i!S  which  utv  conducted  a(  speeds 
above  2S0  knoU  and  below  10,000  fet\  be  Ruwn  in 
Mpficti\  uM  •(rsp«ce:  «  miillary  operating  ■:«•  la  a 
form  of  ipvclal  us«  ainpace.  FAA  rej^uitilitftia  alao 
require  a  military  agency  Bubmitting  a  •pecial  use 
airspace  reqiieil  lo  prepare  Ihe  uppropnale 
tnvironmi'nlal  ducumentsiion.  Thui-  ihr  USMC  baa 
prepared  an  enviromnental  ttnp&cl  •tutt^.Ticni  In 
support  of  lis  pfDpoaal  for  the  e»Ubll«hmen(  of  Ihe 
Cherry  I  and  Core  N40A(  Thia  propoial,  along  wilh 
the  lupponing  documi>ntBlion.  will  be  filintilled  lo 
Ihe  FAA  for  a  final  decUion. 
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area  inland.  Aircraft  activity  within  the 
Core  MOA  will  involve  high  speed,  low 
altitude  ingress  missions;  certain 
training  operations  will  require  flight 
altitudes  as  low  as  500  feet '  and  at 
speeds  exceeding  250  knots  [but 
remaining  at  subsonic  levelsl-  FEIS  at 
1.7. 

The  training  missions  are  necessary  in 
order  to  achieve  "Ipjroficiency  in  low- 
altitude,  high-speed  tactical 
maneuvering  and  ingress  sea-toland 
target  interception  '  *  '."  FEIS  at  1.3. 

These  tactics  are  needed  to  combat 
the  "formidable  anti-air  capability"  of 
potential  adversaries  and  are  "essential 
to  ensure  mission  accomplishment  and 
aircrew  survival  '  *   V"  =■ /J,  The  USMC 
currently  can  perform  only  limited  low 
altitude,  low  speed  operations  within 
the  region  and  must  deploy  pilots  and 
support  personnel  to  airspace  areas  in 
the  western  United  States  for  necessary 
training.  Because  of  competition 
between  the  many  Department  of 
Defense  air  squadrons  for  airspace,  only 
short  training  times  are  available  thus 
preventing  pilots  from  training  on  a 
recurrent  basis.  Id. 

The  primary  aircraft  type  using  the 
MOA  will  be  the  AV8B  Harrier. 
Approximately  80%  of  the  flights  will  be 
conducted  by  the  Second  Marine 
Aircraft  Wing  based  at  the  Marine 
Corps  Air  Station  Cherry  Point.  The 
reamining  flights  will  be  conducted  by 
the  Navy  and  the  Air  Force.  FEIS  at  1.7. 

Operations  will  normally  begin  at  7:30 
am  and  could  end  as  late  as  11:00  pm 
during  weekdays;  occasional  weekend 
operations  will  also  be  required.*  There 
would  be  a  maximum  of  21  missions  (42 
crossings)  per  day.*  FEIS  at  1.7. 

The  Harrier  aircraft  used  in  this 
training  are  limited  by  fuel  capacity  to  a 
75  mile  radius  from  the  Manne  Corps 
Air  Station  at  Cherry'  Point.  The  Core 
MOA  was  selected  because  of  its 
proximity  lo  the  air  station  and  because 
it  met  "essential  operational  criteria 


■  As  orTRinaily  proposed,  tbe  Core  MUA  wnnild 
allow  oveKlifihU  at  100  feci  above  ground  level.  The 
USMC  rutsed  the  level  to  500  feel  m  n>sponse  lo 
concern!  raised  by  ibe  NPS  and  others.  Letter  lo 
Chairman  A  Alan  Hill  from  Keilb  R.  Eastia 
Principal  Deputy  Assutanl  Secremy  af  lh«  Navy, 
dated  December  31.  19B7  (USMC  Rcuponsel.  at  1. 

*Sp«ctflcfllly.  (he  low  level  flifthts  will  train  pfloti 
to  "take  advantage  of  lermin  maslting  lo  avuid  eerly 
deleclion"  by  increasingly  ad\'anced  radar  Byvlrma. 
FEIS  at  I  3. 

*  Aa  a  mitiHBtion  me.aiui«.lhe  USMC  baa 
proposed  thai  weekend  oparslkma  frot&  Maaaorkal 
Day  through  Luibor  Day  will  be  reathcted  to  greater 
than  3000  Ceei  above  grouiMl  level.  USMC  Respooae 
at  1-2. 

*  While  aircraft  would  initiaUy  cross  ih*-  seashurt 
al  low  levels,  return  fli^ls  "would  croaa  *  *  *  al 
much  higher  attitudes  '  *  *."  Allacfamenl  to  USMC 
Responae  at  3 


under  the  required  training  scenario." 
FEIS  al  1.3. 

Objections  to  the  USMC  Proposal 

The  NPS  objects  to  the  USMC 
proposal  because  of  the  "long-term 
impact  on  Cape  Lookout  National 
Seashore  *  *  '."  Letter  lo  Chairman  A. 
Alan  Hill  from  Secretary  of  the  Interior 
Donald  Paul  Hodel,  dated  December  4. 
1987  (Referral  Letter),  at  1.  A  majority  of 
the  park  lands  were  purchased  by  the 
Slate  of  North  Carolina  and  donated  to 
the  federal  government  and  in  1966. 
Congress  established  the  national 
seashore  lo  "preserve  for  public  use  and 
enjoyment  an  area  of  the  State  of  North 
Carolina  possessing  outstanding  natural 
and  recreational  values."*  Pub.  L  No. 
89-366  (1966).  The  Cape  Lookout  area  is 
an  outstanding  example  of  a  wild, 
undeveloped  barrier  island. 

The  noise  from  the  proposed 
overflights  is  expected  to  be  al  a  level 
above  100  decibels  (dBA)  at  the  Sound 
Exposure  Level  (SEL).^  Despite  the 
mitigation  measures  proposed  by  the 
USMC,  the  NPS  believes  that  the 
overflights  would  cause  substantial 
interference  with  the  "enjoyment  of 
recreation  in  a  relatively  undisturbed 
area"  and.  should  the  proposal  be 
implemented,  expects  to  receive 
complaints  from  those  who  use  the  park. 
Referral  Letter  at  1.*  The  NPS  states  that 


*  Id  IHZ.  however.  Congress  aalhonzed  the 
Cherry  Point  Air  Slatton  as  Ihe  Manne  Carps'  auijor 
F^it  Codfl  technical  aviation  trauitng  ceiit4U.  Soe 
Pub  L  Nil  77-174  (1942)  Wh«-n  eatablishinj  the 
part  kn  1966,  Congn^s  made  no  reference  to  tbe 
earlier  deaignation  or  lo  tbe  poasibiiity  for  connict 
between  two  compelling  natioasl  inleresla. 

^  Sound  Exposure  L«vel  is  the  sound  energy 
produced  t^y  a  finale  noise  event.  Tbe  SKL  arxoants 
for  tKrtta  the  moxiniBm  sooikI  tevel  of  the  noise 
intrusion  and  tht  dnFatim  of  Ihe  inirDslon.  Ser 
Letter  to  Alan  Zusnao,  Nsvai  FaaLitief  En|;ineenng 
Command,  (roro  Richard  D  Horonii?ff.  Senior 
Consultant.  Hams  Miller  Miller  ft  I  lanson.  dated 
June  9. 1907.  Hi  4  (Attachment  No.  5  lo  USMC 
Response}.  It  should  be  noted  that  th«  LTSMC  states 
thai  tbe  expediK)  DOtse  level  would  be  no  hieber 
than  69  dSA  at  the  Dsy/Nlght  Average  S^Jund  level 
(Ldn).  The  Ldn  ie  the  24-bour  average  sound  level 
for  tbe  period  from  midni^t  lo  midmirhl  obtatrred 
after  •ddiimn  of  lO  dBA  to  souim)  ie^  v1>  in  tbe  night 
froia  midnif^t  to  7:00  ajn.  ai>d  &om  10:00  pJa  lo 
midnighL  See  Guidelines  for  Coniudenag  Noue  tn 
Land  Use  Planning:  and  Osntrvl.  prepared  by  the 
Ff  dersl  Inlersgenry  Commfttee  en  Urban  Noise,  at 
A'l  (Anachment  No.  2  to  USMC  Reaponset- 
Regardieaa  of  tbe  noiae  meaauremenl  used,  it  ta 
qtiiie  dear  that  Harrier  aircraft  flying  at  5U0  feel 
nt>ove  ground  level  at  speeds  atrave  250  knots 
aeveral  limes  per  day  will  produce  signiricanl  noise 
levels. 

•  Tbe  SPS  further  sUtes  ih^t  ibe  overfb^hta 
"could  slao  coRfbd  with  the  iwe  itf  Naiiunal  Park 

Service  aircrafl  for  r«*ource  nunagenient  and 
visitor  prelection,  and  olbei  emerapnci,  and 
ransKemeni  oveHltgM*  ar<i  posmtilf  ui'.erttr^nc* 
w;lii  riiOiti  transmmnhwi  a»f  i»r  iaw  enfortement 
visitor  stffe^y  and  mmeri^ncy  commiuucatiana.*' 

Statement  of  the  L',S  Department  of  the  Interior 
Concerning  the  Cherry  I  and  Cor*  Ntiliiary 


the  USMC's  analysis  of  alternatives  in 
its  FEIS  is  insufficient  and  that,  given 
the  adverse  impacts  on  the  seashore, 
other  alternatives  should  be  pursued. 

The  State  of  North  Carolina  and  the 
Albermarle  Commission  also  object  to 
the  USMC  proposal.  The  State  notes  llie 
impact  of  the  overflights  on  valuable 
slate-owned  lands  "  and  questions  the 
validity  of  the  alternatives  analysis 
contained  in  the  FEIS.  See  Presentation 
of  the  State  of  North  Carolina  to  the 
Council  on  Environmental  Quality, 
dated  January  25, 1988  [North  Carolina 
Presentation),  at  4-7.  In  addition.  North 
Carolina  is  concerned  that  the 
cumulative  impacts  of  the  USMC 
proposal  have  not  been  adequately 
assessed  and  discussed,  and  thai  tbe 
role  of  Ihe  FAA  in  the  designation  of  the 
MOAs  has  not  been  made  clear"*  See 
jd  a  1  8-12. 

The  Albemarle  Commission,  an 
organization  of  several  local 
governments  in  the  affected  area, 
objects  to  the  proposed  flyovers  because 
of  the  noise  impacts  on  the  Cape 
Lookout  National  Seashore,  the  use  of 
the  laser  guidance  system  on  the  range, 
the  availability  of  other  alternatives,** 
and  the  cumulative  impacts  of  other 
military  activities  such  as  electronic 
warfare  targets.  See  Letter  lo  Chairman 
A.  Alan  Hill  from  Don  C.  Flowers.  Jr., 
Executive  Director  of  the  Albemarle 
Commission,  dated  February  2, 1988. 
The  Albemarle  Commission  also 
questions  the  extent  of  the  FAA's 
involvement  in  the  designation  of  these 
MOAa.  See  id  at  3. 


Operating  Areas,  altacbed  to  Interior's  Referral 
Inciter,  al  1- 

*  Tbv  affected  stal4M)wned  lands  include  ail  of 
the  ocean  beaches  located  t>etween  the  mean  high 
and  tow  water  marks  of  the  Cape  Lookout  National 
Seashore  and  all  of  the  coastal  aubmerfted  tanda 
aaaward  from  Ihe  mean  high  water  mark  to  a  tine 
three  miles  distant. 

'"The  FAA  will  be  the  final  decisionmaker  in  tbe 
designation  of  Cherr>*  1  and  Care  as  military 
operating  areas.  Under  NEPA  and  the  CEQ 
rniulaltons.  the  FAA  s  deasion  regarding  ihe 
eslabtishmenl  of  these  MOAa  must  t>e  supported  by 
envirtKunental  docuntenlation.  Tbe  State  t>elieve« 
that  the  FEIS  prepared  try  tfie  Marine  Corps  cannot 
t>e  sufficient  to  meet  tbe  FAA's  needs  and  asstunes 
that  the  F.AA  "camKH  simply  accept  the  eustrng 
envtrunnientikl  ducumentatton  without  additionat 
analysis  and  review,  relevant  to  their  specific 
considefations  "  North  Carolina  ft-eaenlation  al  12 
However,  ttw  Stale  notes,  there  sr«  "no  assurances 
that  snch  aswampbon  ta  correct,  or  thai  this  ts  not 
tht  last  admins  itra  live  opportuaii>  lo  address  f<«£FA 
Issues."  td 

' '  Spectffcally.  the  Atbemarle  Commissian  statu 
that  the  Marine  Corps  base  at  Camp  Le)eune  in 
Nordi  Caroltna  wooU  be  apprapriate  for  the  sea  lo- 
larKl  combat  training  missions.  See  Letter  to 
Chairman  A.  AJan  Hili  from  Don  C  Flowers.  Jr.. 
Exoacntlve  Director  of  the  AJbemarte  ComraisaiDo. 
dated  FebRiar\  2,  IBSe,  al  3 
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In  addition,  the  Council  received 
statements  and  other  material  from 

many  concerned  citizens  and 
congressional  representatives.  All  of  the 
comments  received  opposed  the  USMC 
proposal,  gpnerally  because  of  the  noise 
impacts  on  the  seashore  and  the 
cumulative  impacts  of  other  mihtary 
overflights  on  this  area  of  North 
Carohna'* 

CEQ  S  Referral  Process 

Background 

Under  the  National  Environmental 
Policy  Act  (NEPA)  and  Executive  Order 
Na.  U5U,  as  amended  by  Executive 
Order  No-  11991.  CEQ  is  authorized  to 
rf.-.  ■■w  dp.d  d*tt>rr,pt  to  resolve  disputes 
ijH^'-.v-'rn  ft-'J'T  (i  agencies  regarding 
f  "\  T-^inmont^!  matters.  Thus,  in  its 
rf-s-:^i^nns  implementing  NEPA.  the 
Council  has  established  a  referral 
prnr>-^s  in  which  interagency 
disd^rpements  concerning  the 
erA  uinmental  effects  of  major  federal 
actions  can  be  examined.  See generaUy 
40  CFR  Part  1504. 

Not  all  matters  are  appropriate  for 
referral  to  CEQ.  In  determining  whether 
environmental  objections  should  be 
pursued,  the  CEQ  regulations  ask 
federal  agencies  to  weigh  potential 
adverse  environmental  impacts 
including  the  possible  violation  of 
national  environmental  standards  or 
policies:  the  seventy,  geographical 
scope,  and  duration  of  the  impacts;  the 
importance  of  the  issue  as  a  precedent; 
and  the  availability  of  environmentally 
preferable  ahematives.  See  40  CFR 
1504  2.  In  addition,  after  reviewing  the 
concerns  raisod  in  a  referral,  the  Council 
may  determine  that  the  issues  are  not  of 
national  importance  and  ask  the  lead 
and  referring  agencies  to  proceed  with 
thesr  decision  processes.  See  40  CFR 
1504.3if)f4). 

In  the  referral  process,  a  federal 
agency  must  advise  the  lead  agency  that 
It  intends  to  refer  a  matter  to  the  Council 
unless  a  satisfactory  agreement  is 
reached.  5ee  40  CFR  1504.31a  1(1),  If  such 
agreement  is  not  obtained,  within  25 
days  after  the  final  environmental 
impaijt  statement  is  available,  the 
referring  agenct  must  send  to  the 
Council  a  statement  supported  by 
factual  evidence  which  mdicales  that 
the  proposal  is  environmentally 
unsound.  See  40  CFR  1504,3  (b)  and  (c). 
Within  25  days  of  the  referral  to  CEQ. 
the  lead  agency  may  submit  a  statement 
in  response.  See  40  CFR  1504,3(d). 
After  receipt  of  the  referral  and 
response  from  the  lead  agency,  and  any 


submittals  from  other  interested  parties, 
the  Council  may  take  one  or  more  of 
several  actions.  These  actions  include 
initiating  discussions  with  the  agencies 
to  mediate  the  dispute:  holding  public 
meetings  to  obtain  additional  views  or 
more  Information:  determining  that  the 
matter  should  be  further  negotiated  by 
the  parties:  publishing  findmgs  and 
recommendations;  and,  where 
appropriate,  submitting  the  referral  and 
the  response  along  with  the  Council's 
recommendation  to  the  President  for 
action.  See  40  CFR  1504,3(0- 
Pending  Referral 

In  this  referral  by  the  National  Park 
Service  regarding  military  overflights, 
the  Council  held  a  public  meeting  on 
January  25. 198a  at  which 
representatives  from  the  Marine  Corps 
and  the  National  Park  Semce  made 
presentations."  Representatives  from 
the  State  of  North  Carolina,  the 
Albemarle  Commission,  and  other 
concerned  organizations  and  citizens 
also  spoke  at  this  puMic  meeting.  The 
Council  provided  a  comment  period 
during  which  interested  parties  could 
submit  written  statements.'* 

The  Council  staff  met  with 
representatives  of  the  USMC  and  the 
NPS  on  April  1  and  April  n,  1988, 
respectively.  On  May  24-25,  1988.  CEQ 
Chairman  Hill  visited  the  area  to 
observe  a  flight  operation  similar  to 
those  proposed.  He  was  accompanied 
on  the  site  visit  by  USMC  Colonel 
Kenneth  D.  Holland,  NPS  Park 
Superintendent  William  A.  Harris.  CEQ 
Staff  Attorney  Lisa  Defensor,  and  other 
representatives  of  the  Department  of  the 
Navy  and  Department  of  the  Interior.  At 
that  time,  the  Chairman  met  again  with 
representatives  from  the  NPS.  the 
USMC.  the  Slate,  and  the  Albemarle 
Commission. 

Findings  and  Recommendations 

This  referral  presents  the  issue  of  the 
environmental  impacts  on  the  Cape 
Lookout  National  Seashore  from  low 
level  military  flights.  The  specific  issue 
raised  in  the  USMC  proposal  to  fly  over 
the  seashore,  however,  is  representative 
of  the  nationwide  question  of  the 
environmental  impacts  associated  with 
the  designation  of  airspace  for  military 
purposes,  which  often  involves 


■  C.jpit-s  qI  the  52  comment  letters  received  are 

lildMp  irom  the  CoiuicU- 


' »  Tr.e  CoiiDCJl  «p«:ific«lly  invited  the  FAA.  as 
!hp  sgencv  ultimately  ri?Bpon8ible  for  de»i^ating 
Core  and  Cherry  I  as  mititary  npenitinti  arF««.  (o 
partiapale  Se€  tetter  to  FAA  Administrator  T 
Allan  Mc^rlor  from  Chjiirman  A  Alan  Hill,  dated 
lanuary  14, 1988  Representatives  from  the  FAA  did 
allffnd  the  pubhc  mee1In(i  and  did  re«pond  to 
question*,  allhough  th*y  made  no  formal 
presentation. 

'  *  5««  53  FR  ai7  (Janiuiry  IX  1068]. 


conflicting  uses  of  federal  land 
resources.'* 

The  Council  has  carefully  considered 
alt  of  the  statements  and  material 
furnished  by  the  affected  federal 
agencies  in  this  referral,  as  well  as  those 
submitted  by  outside  parties.  Set  forth 
below  are  the  Council's  HndinKs  and 
recommendations  on  the  issues 
presented. 

Core  MO  A— Alternative  Sites 

At  the  public  meeting  on  January  25. 
the  National  Park  Service  suggested, 
and  the  Marine  Corps  agreed,  that  the 
Council  should  undertake  an 
independent  analysis  of  the  alternatives 
presentaled  in  the  FEIS.  If.  after  this 
analysis,  the  Council  could  not  identify 
other  reasonable  alternatives,  the  NPS 
and  the  USMC  would  work  together  to 
mitigate  the  adverse  impacts  of  the 
overflights  on  the  Cape  Lookout 
National  Seashore.  The  Council  agreed 
to  perform  such  a  review. 

Based  on  its  review  of  the  USMC's 
FEIS,  other  relevant  material,  and 
information  provided  at  the  several 
meetings  held  with  the  Federal  agencies, 
the  Council  has  found  no  reasonable 
alternative  sites  where  the  USMC  could 
conduct  its  sea-toland,  low  level,  high 
speed  combat  training  missions.  The 
Council  was  unable  to  find  any  sites 
previously  unexamined  by  the  USMC, 
and  the  alternatives  suggested  by  the 
NPS  or  the  State  and  local  governments 
cannot  meet  the  USMC's  requirements. 

A  central  limitation  on  the  choice  of 
alternatives  is  the  location  of  the  target 
complex  within  a  restricted  area  in 
Pamlico  Sound.  The  target  complex  is 
situated  on  12,000  acres  of  government 
property  containing  electronically 
scored,  state-of-the-art  target  protected 
by  a  seven  mile  buffer  zone.  Relocation 
of  the  target  complex  is  impractical,  and 
would  require  the  purchase  of  several 
thousand  acres  of  land  and  creation  of 
an  additional  restricted  area. 

A  second  limitation  is  the  range  of  the 
Harrier  aircraft  to  be  used  for  the  low- 
level  combat  training  missions.  As  noted 
above,  use  of  this  aircraft  necessitates 
the  location  of  a  MOA  within  a  75  mile 
radius  of  the  Marine  Corps  Air  Station 
at  Cherry  Point  where  the  planes  are 
based. '  ■  The  75  mile  radius  allows  a  20 


'*  For  e»dmple.  the  Cound)  la  aware  of  a 
proposal  by  the  United  States  Air  Force  for  low 
level  flights  over  the  Flonda  Everglades.  Such 
overflights  could,  a^aln.  present  a  situation  where 
military  airspace  use  conflicted  with  use  of  the 
federal  lands  l>e)ow. 

'•Relocation  of  the  Marine  Corps  base  at  Cherry 
Poini  has  not  been  suRgesled  as  an  altematlv*,  bul 
would  cause  substantial  burden,  expense,  and 
diantptloa  in  milttary  training. 
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minute  maneuver  time.  20  minute  return 
time,  and  a  10  minute  reserve  for 
landing.  Still  another  limitation  is  the 
need  for  water-to-land  ingress  for  the 
training  missions. 

Because  of  these  inherent  limitations, 
none  of  the  alternatives  outlied  in  the 
FEIS  or  suggested  by  others  are 
appropriate.  Camp  Lejeune,  strongly 
urged  as  an  alternative  site  by  the 
Albemarle  Commission,  currently  is 
used  extensively  for  training  by  the  200 
helicopters  stationed  there.  It  is  also 
used  for  Uve  fire  infantry  training  and 
other  artillery  firing  traiiiir,g,  including 
high  speed  tanks.  Both  the  helicopter 
and  live  tire  training  make  this  area 
unsuitable  for  pilot  framing  flights  at  500 
feet. 

The  target  complex  and  restricted 
airspace  located  adjacent  to  the  Naval 
Air  Station  in  Fallon.  Nevada  is  the  only 
area  currently  available  to  the  USMC 
for  low  altitude,  high  speed  training 
flights.  Continued  deployment  to  Fallon 
for  this  type  of  training,  however,  would 
provide  only  limited  training  time  (due 
to  competition  for  training  time  by  other 
air  squadrons)  and  thus  pilot  reatJiness. 
Moreover,  use  of  this  facility  does  not 
provide  the  necessary  water-to-Iand 
ingress. 

Similary.  use  of  the  MOA  currently 
located  over  Pamlico  Sound  would  not 
satisfy  the  requirements  of  the  Marine 
Corps  for  combat  training  flights.  This 
MOA  is  entirely  over  water,  and  flights 
are  restricted  to  7,000  feet  above  ground 
level.  Even  if  the  floor  were  lowered, 
there  currently  is  no  radar  coverage  for 
low  altitude  flights:  installation  of  a 
radar  system  to  provide  such  coverage 
would  cost  several  million  dollars. 

Given  the  need  for  a  national  defense 
capable  of  low  altitude,  high  speed 
flights  and  the  absence  of  alternative 
locations  for  training  for  such  flights, 
and  despite  the  clear  and  substantial 
noise  impacts,  the  Council  recommends 
that  representatives  of  the  NPS  and  the 
USMC  meet  at  the  earliest  opportunity 
to  discuss  how  combat  training  flights 
over  the  Cape  Lookout  National 
Seashore  could  be  scheduled  so  as  to 
minimize  the  noise  impacts  on  the 
seashore  and  its  visitors.  Continuing, 
jointly  funded,  environmental  studies  of 
the  impacts  should  be  a  part  of  the  NPS 
and  USMC  resolution.'^  The  NPS  and 


the  USMC  should  establish  a  standing 
working  group  or  other  coordmating 
mechanism  to  review  the  results  of  these 
studies  and  to  modify  the  scheduling  of 
overflights  or  implement  other 
mitigation  measures  as  necessary  and 
appropriate.'* 

The  Council  stresses  that  its  findmgs 
regarding  available  alternatives  are 
limited  to  the  extraordinary 
circumstances  presented.  Federal  lands 
are  a  valuable  resource,  the  varying 
uses  of  which  must  be  carefully  weighed 
and  balanced.  In  this  instance,  the 
Council  believes  that  low  level,  high 
speed  combat  training  flights  are  cntical 
to  national  defense  needs  and  has  found 
no  alternative  locations  for  such  flights. 
Different  circumstances,  however,  could 
produce  a  different  result. 

Core  MOA — Cumulative  Impact 
Analysis 

While  the  Council  has  found  no 
appropriate  alternative  sites  for  the 
USMC  training  flights,  the  Council  does 
find  that  the  cumulative  impacts  of 
airspace  use  by  all  mihtary  agencies 
over  North  Carolina  has  not  been 
adequately  assessed.  The  Slate  of  North 
Carolina  is  home  to  four  major  mihtar>' 
bases  and.  over  the  past  several  years, 
has  seen  the  expansion  of  flight  training 
activities  requiring  special  use  airspace. 
As  special  use  airspace  designations 
increase,  so  does  the  potential  for 
serious  cumulative  environmental 
impacts. 

The  FAA.  as  the  agency  with  final 
authority  over  the  designation  of  special 
use  airspace,  will  be  responsible  for 
conducting  the  necessary  cumulative 
effects  '•  analysis  for  the  Cherry  I  and 
Core  MOAs.  In  accordance  with  NEIPA 
and  the  CEQ  regulations,  the  FAAs 
decision  with  regard  to  the 
establishment  of  these  MOAs  must  be 
supported  by  environmental 


"  In  the  May  meeting  with  CEQ  Cbatnnan  l-lill 
and  !he  MPS.  the  USMC  agreed  10  cooperate  with 
the  Fish  and  Wildlife  Service  in  atudiea  to  monitor 
the  eflect  of  overflights  on  the  migratory  bird 
population  and  studies  on  ambient  noise  The 
Environmental  Protection  Agency  has  also 
suggested  that  an  exammution  of  noise  impacts  and 
related  compljsnts  be  conducted  after  the  MOAs 
have  been  osed  for  a  few  training  cycles  FEIS  at  Ul. 
a07. 


'•  The  FEIS  prcpartrd  by  the  USMC  stal-.-s  t^ai 
there  would  be  a  maximum  of  21  round  trip 
misslotu  per  day  ITiat  document  also  stales  that 
increased  military  overflights  might  be  an  indirect 
effect  of  the  MidAtlanHc  Electronic  Warfare  Range 
being  proposed  for  the  area  FEIS  at  1 24  The  CEQ 
regulations  rfquire  fedei^l  agencies  to  prepare 
fupplements  to  environmental  impact  atatempnt  if 
the  Bgeacy  makes  substantial  changes  in  the 
proposed  actioa  that  are  relevant  to  en\'ironmi'nlal 
cooccrttt  Of  if  there  ore  significant  new 
cUTumttancei  or  information  relevant  to 
environmental  concerns  and  beanng  on  the 
propot>ed  action  or  its  unpacta.  40  CJFK  1S02.9lct. 
Thus,  increased  ovtrfllghte  or  othei  military 
activities  in  liiearea  eg.,  the  Mid-Atlantic 
Electronic  Warfare  Range,  may  require  the  USMC  to 
supplement  ita  FEIS  for  the  Cherry  I  and  Core 
MOAs 

'•The  terma  "effects"  and  "lnipacts"  as  used  in 
the  CEQ  regulations  are  synonymous  4D  CPU 
i  1506.8. 


documentation  which  contains  a 
discussion  of  cumulative  impacts.*** 

Under  the  CEQ  regulations,  the  scope 
of  an  EIS  must  include  cumulative 
actions  and  cumulative  impacts.  40  CFR 
1508.25.  "Cumulative  actions"  are  those 
which,  when  viewed  with  other 
proposed  actions,  have  cumulatively 
significant  impacts  and  which  should  be 
discussed  in  the  same  EIS.**  Id.  Further, 
the  regulations  define  "cumulative 
impact"  as 

the  impact  on  the  environment  which  results 
h-om  the  incretcentat  impaci  of  the  action 
when  added  to  other  past,  present  and 
reasonably  foreseeable  future  actioni 
regardless  of  what  agency  (Federal  or  non- 
Pederal]  or  person  undertakes  such  other 
acnons  Cumulative  impacts  can  result  from 
individually  mmor  but  collectively  significant 
aclioni  takitig  place  over  a  period  of  time. 

40  CFR  1508.7. 

The  requirement  for  a  cumulative 
effects  analysis  has  been  further 
elucidated  in  Judicial  decisions.  For 
example,  the  court  in  Fritiofson  v. 
Alexander.  772  F.2d  1225  (5th  Cir.  19851. 
explamed  th.it  an  agency  cannot  rely 
upon  the  lack  of  either  an  overall  plan  or 
functional  and  economic  dependence  to 
avoid  considering  cumulative  impacts. 
Jd.  at  1244.  The  court  also  held  that: 

a  meaningful  cumulative -effects  study  mu£t 
identify;  (1)  the  area  in  which  effects  of  ihp 
proposed  project  will  be  feh.  (2)  the  impacts 
thai  are  expected  in  that  area  from  the 
proposed  project;  (3)  other  actions— past, 
proposed,  and  reastmably  foreseeable — that 
have  had  or  are  expected  to  have  impacts  m 
the  same  area:  |4)  the  impacts  or  expected 
impacts  from  these  other  actions;  and  [5)  the 
overail  impact  that  than  can  be  expected  if 
the  individual  impacts  are  allowed  lo 
accumulate. 

Jd.  at  1245. 

The  case  law  and  the  CEQ  regulations 
cited  above  demonstrate  that  the  FAA  is 
required  lo  conduct  a  cumulative  effects 
analysis  and  that  such  an  analysis  must 
consider  the  impacts  of  all  current, 
proposed,  and  contemplated  special  use 


*"  Under  the  CEQ  regii[aiton6  the  FAA  me> 
adopt  those  portions  of  the  USMC  EIS  which  are 
appropnaie  for  its  pui^toses.  after  it  indepeadently 
evaluates  the  acruracy  of  the  data  tt  \t  adt>pling  and 
lakes  responsibility  for  its  scope  and  content.  40 
CFR  1506,3,  see  also  "CEQ  Guidance  Regarding 
NEPA  Regulations."  4fi  fR  M263.  M26S-B6  11983). 
As  discussed  below  howevcT  the  FAA  s  PfEPA 
documentation  for  its  decision  on  the  Cherry  I  and 
Core  MOAs  must  also  include  a  cumulative  effects 
ana  lysis. 

■'  This  requirement  i«  based  upon  the  United 
Btatea  Supreme  Coun  s  decuion  la  Aieppe  r  Sierrv 
Club.  427  US,  390  119T8I  There  the  Court  staled, 
"when  several  proposals       .  that  will  have 
cumulative  or  synergistic  envirtmmenlal  impact 
apon  a  region  are  pending  concurrently  before  an 
agerkcy.  their  envirDnmental  consequences  must  be 
considared  tosether  iFootnote  omitted)."  td-  at  410. 
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airspace  designations  in  the  region.^^ 
Moreover,  the  NEPA  document  prepared 
by  the  FAA  should  consider  ali  of  the 
special  use  airspace  applications  whjch 
axe  pending  before  the  agency  for  the 
North  Carolina  area 

Nationwide  Airspace  Designation  Issues 

This  referral  demonstrates  that  the 
designation  of  special  use  airspace  to 
the  military  agencies  needs  to  be  the 
subject  of  careful  environmental  review 
by  both  the  military  agencies  themselves 
and  the  FAA.  Special  use  airspace 
designations  can  cause  not  only 
conflicts  between  important  national 
interests  as  at  Cape  Lookout,  but  also 
significant  adverse  impacts  on  the 
residents  and  natural  resources  below, 
particularly  when  considered 
cumulatively. 

In  this  referral  the  Council  has  been 
made  aware  of  mcreasing  complaints 
from  acrofts  the  country  by  affected 
citizens  regarding  the  number  of  and 
noise  from  low  level  military  flight*. 
Congress,  concerned  by  low  level 
civilian  and  oulitary  fl^ts  over  the 
national  parks,  enacted  iegislation  in 
ia87  requuing  the  National  Park  Service 
to  study  the  impact  ol  »uch  overflights 
on  the  resources  of  at  least  10  national 
parks.*3  Pub.  L  No.  100-01  (1987).  As 
these  events  indicate,  the  potential 
conflicts  and  the  cumulative  impacts  cf 
military  overflights  on  the  people  and 
lands  below  can  be  severe  and  must  be 
addressed  fully  in  the  environmental 
documentation  prepared  to  support 
special  use  airspace  requests. 

Thus,  the  Council  recommends  that 
(he  Department  of  Defense  (DOD)  take 
steps  to  coordinate  the  process  by  which 
the  military  services  petition  the  FAA 
for  special  use  airspace.  Currently, 
airspace  designation  requests  are 
pursued  by  the  individual  military 
components,  with  Lttle  or  no 
environmental  or  operational  oversight 
by  DOD.  By  establishing  a  coordinating 
mechanism.  DOD  can  better  evaluate 
the  services'  use  of  airspace  for  training 
exercises  and  can  better  as.sess  the 


' '  The  Geiurai  Acujuntioj  01fic«  *l  the  requew 
of  Sefuior  HeisDM.  ^ds  prepared  a  report 
summanziog  current  propossiA  'ox  AddiUiXuJ 
^periil  \ise  airspace  ,a  .Sarlh  C^miAOM  and  Uw 
pjblic  coacem*  which  have  be«n  tMiaed  Mbout  lOum 
>ce  Atnpace  Use.  Sialug  jf Pntfiotais  Ut  ExparJ 
Sp^cia/  Uae  Ausfioce  in  \orUi  Cnnjiir.a  Cao 
Report  No.  GA0;RCEI>-M"133FS  lApni.  1M«, 
"  Of  (i>eM  t«i  pAfk«.  «ix  Aic  «peci&*Nl  m  the 

p^i^ldtion  and  a  mmimLm  of  four  are  to  tw  .laned 
^y  ±e  NPS  The  N'PS  bu  aeieciad  Ow  Ctpe  Lookout 
Nai.DniJ  Seaahore  dB  one  uf  the  park*  lo  b«  atudieU. 
TSp  legiiJatiijn  reqi^rea  an  «v«lu«ttaD  of  me 

-rpH.-'s  nf  airo-afl  noije  on  tbr  «*fefy  n*  p^rk  uwrs, 
■r^  irrpaiiment  of  viijUw  enjoymeol  u^  '(veffiHjn'.«, 
■*nd  jiher  icjiinoiu  eil«ct«  oi  overfli^bu  iW  ute 
r«>4ources  far  whi^h  tha  parn  umu  *««  ftatibU»aBd 
P'jb.  LVj  uo-^i.  I  :ui- 


potential  conflicts  and  cumulative 
impacts  arising  from  such  use. 

!n  addition,  the  FAA  should  insure 
that,  with  all  future  special  use  airspace 
requests,  tbe  supporting  NEP.^ 
documeotation  submitted  by  the  military 
asjencies  considers  conflicting  uses  and 
cumulative  impacts.  If  the 
enviromnental  documentation  submitted 
by  a  military  agency  in  support  of  its 
special  uae  airspace  request  does  not 
adequately  addrevs  these  issues,  the 
FAA  shouid  either  require  additional 
information  or  conduct  its  own 
analyses.** 

Conclusion 

After  reviewing  the  issues  represented 
by  the  NPS  referral,  the  Cotinci!  is 
unable  to  conclude  that  there  are  any 
reasonable  alternatives  available  to  the 
USMC  for  low  altitude,  high  speed, 
water-lo-land  training  flights.  The 
Council  believes  that  the  NPS  and  the 
USMC  should  now  work  together  to 
mitigate  the  expected  adverse  noise 
impacts  on  the  Cape  Lookout  National 
Seashore  Aa  part  of  this  resolution,  the 
Manne  Corps  should  undertake 
envirtmmenta!  monitoring  atnthes  which 
will  examine  the  actual  impacts  of  the 
overflights  on  the  park,  if  the  MOAs  are 
approved  by  the  FAA 

The  Council  also  believes  that  the 
cumulative  effecta  of  military  airspace 
use  over  North  Carolina  has  not  been 
adequately  considered  and  recognizes 
that  the  FAA  will  be  required  to  prepare 
a  cumulative  impact  analysis  as  part  of 
Its  NEPA  documentation  for  the  Cherry  1 
and  Core  MOA  designation  request. 

Looking  at  the  broader  issues  raised 
in  this  referral,  the  Counal  has  found  a 
need  for  coordination  within  DOD  lo 
adequately  assess  the  cumulative 
impacts  of  the  military  agencies 
airspace  requests,  and  a  need  for 
consideration  of  the  inherent  conflicts 
between  airspace  use  and  land  use 
below.  Further,  the  Council  has  found 
that  the  FAA  needs  lo  play  a  larger  pole 
in  the  assensment  of  competing  uses  and 


**  W'ltb  tvapw^  Lo  Itw  Dp«d  to  oonsidrr  competini; 
uiei  (rf federal  reaMTQRa  tti*  Oxinal  «>t(Bnr«ts  that 
thi>  Corutme  Xake  thCM  potrotul  lnip«ct«  mlo 
accotm  Mrfaflo  MlSBD  aade  tandn  mxM  ••  nsbanal 
recreaii'in  arpa«.  >ecslior«i,  national  truilU 
wlld^mfM  MVBi^  and  otber  apeaalizMJ 
designatiooa-  ConpsM  •houl-l  atao  ofT«^  •o*n# 
guid«ac»  m  to  how  cunflui«  id  uw>  «h(ndd  h* 
resolved  For  rxxrnple  iwitSm-  rh»  NPS  not  the 
I'SMC  wera  ab4r  to  pcwride  aoy  rwidrran*  mdtcaHng 
tiiai  Caagrea  k«d  ootntdrrad  pot^niMl  cnnOuib  tn 
u-te  whra  M  ntafaUshed  lb*  Omtt  Pnint  Mamw 
(^jrpd  Air  S'BtJcm  or  tn#  f.^int.  ]  v-'i^^'it  Ssti.^ndl 
SetHtlion.  The  fwad  lo  forcMe  mcfa  cJ^mm  la  «n 
i9«ue  whicfc  deaerve*  mon^  ntmsive  caosKjerxliun 
by  Consrvs* 


of  cumulative  impacts  of  all  its  airspace 

designation  decisions.** 

A  Alan  HiR 

Chairman 

Wiliam  L  MiUa. 

Member. 

lacqueline  £.  Schafer, 

Member. 

AAluHUL 

Chairman. 
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COPYRIGHT  ROYALTY  TRIBUNAL 

(CRT  Oocint  Na.  •»- t-««JD;  nm^.  No.  •- 
10046] 

Final  Ovtannination  of  the  DUtrlbutton 
of  the  1««6  Jukobox  Royalty  Fund 

AOENCV.  Copyright  Royalty  Tribunal. 
ACnoM:  Notice  of  final  determination. 


m  The  Tribunal  announces  the 
adoption  of  its  f\na!  determination  in  the 

proceeding  concerning  the  distribution 
to  certain  ct>pyrighl  owners  and 
performing  rights  societies  of  jukebox 
royalty  fees  deposited  for  1986 
performances, 

FOfl  FURTHER  INFOHMATION  COirTACT 

Robert  Cassler,  General  Counsel. 
Copyright  Royalty  Tribunal.  lUl  20lh 
Street  NW..  Suite  450.  Washington.  DC 
20rT36,  (202)  653-5175. 
SUPPtCMEMTARV  INFORHATKM: 

Authority 

17  U.S.C  n6{c)(3)  aulhonzes  the 
Copyngbt  Royalty  Tribunal  (Tnbunai)  to 
dialribute  annually  royalty  fees  paid  by 
jukebox  uperatora.  First  the  Tribunal  is 
to  assess  the  claims  of.  and  make 
appropriate  awards  to.  "every  copyright 
owner  not  affiliated  with  a  performing 
rights  aoaety."  17  LI.S.C.  U^^cii4){A). 
Second,  (he  remainder  is  lo  be 
distributed  to  'the  perfonning  rights 
societies'   '   *  as  tliey  shall  by 
agreement  stipulate  among  themselves. 
or  if  they  fail  to  agree,  the  pro  rata  share 
to  which  such  performing  rights 
Bocielies  provide  eotitiemenL    17  U^.C. 

The  Claimants  and  the  Controversy 

In  this  proceeding,  the  Tribunal  takes 
up  the  distribution  of  the  royalty  fees 


**  In  •  report  mafwinn  FAA  •  maius^menl  of 
«p<;cul  LiK  airapvce  mm  RMtinnwiriv  basia  CAO 
al«o  ^fm^ntsMl  Itml  fh*  FAA  n«<e4a  to  tnon 
efTediMjiy  oMnmir  vp^rtvl  u*»  atrvpnce  tnonlrr  "lo 
*r>mm  ru  effi*  trot  and  upprnpnalr  u»^"  Ainpocn 
LUe — FAA  Nmmdt  tn  lmp(pm  hM  Mtwafemfrnt  of 
Speta/  Um  Airspace.  CAO  Rpport  No  CAO/RCED- 
SO-147  (AugUAt  loeaj  Hi  1 
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deposited  by  jukebox  operators  for  the 
calendar  year  1986. 

Five  parties  filed  claims  in  the  1966 
proceeding,  the  American  Society  of 
Composers.  Authors,  and  Publishers 
lASCAP),  Broadcast  Music.  Inc.  (BMl). 
SESAC,  Inc.  (SESAC).  Association  de 
Compositores  y  Editores  de  Musica 
Latmoamencana  (ACEMLA).  and  Italian 
Book  Corporation  (IBC), 

ASCAP.  BMI.  and  SESAC  (hereinafter 
A/B/S}  reached  an  agreement  for  the 
division  of  the  jukebox  royalties  among 
themselves,  and  decided  to  prosecute 
their  claims  jointly.  }ustif:cation  of 
Ci'aim.  filed  November  2. 1987.  On 
November  13. 1987,  IBC  reported  to  the 
Tribundl  »hat  it  had  reached  a  voluntary 
agreement  with  A/B/S  and  was 
therefore  withdrawing  its  claim  to  the 
1986  fund. 

Consequently,  the  controversy  in  the 
1986  proceeding  Wds  between  A/B/S 
and  ACEMLA.  In  the  statements  of 
justification  of  claim.  A/B/S  jointly 
claimed  '"all  but  the  most  negligible" 
imiount  of  the  fund,  and  ACENI1J\ 
claimed  8^.  of  the  fund.  Id :  jusUUcatian 
Statement  of  ACEMLA.  filed  November 
16. 1987.  In  its  final  pleading  in  this 
proceeding.  A/B/S  claimed  that 
ACEMLA  was  entitled  to  no  more  than 
0.02122%  of  the  fund,  and  that  A/B/S 
was  entitled  to  the  rest.  99.97878%.  A/B/ 
S  Reply  Findings,  par.  22.  In  its  final 
pleading  in  this  proceeding.  ACEMLA 
claimed  2%  of  the  fund.  ACEMLA  Reply 
Findings,  p.  3. 

Background  and  Chronology 

On  December  4.  1987,  the  Tribunal 
published  a  notice  declaring  that  a 
controversy  existed  concerning  the 
distribution  of  the  1986  jukebox  royalty 
fund,  effective  December  7,  1987.  52  FR 
46113.  In  a  separate  order,  the  Tribunal 
ordered  a  partial  distribution  of  99%  of 
the  1986  jukebox  royalty  fund  upon  the 
condition  that  in  the  event  the  Tribunal 
determined  that  ACEMLAs  entitlement 
exceeded  1*.  A/B/S  would  reimburse 
ACEMLA  the  excess  amount  plus 
interest.  Order,  dated  November  30, 
1987. 

By  Order,  dated  December  14,  1987. 
the  Tribunal  determined  that  the  best 
disposition  of  the  1986  proceeding  would 
be  a  bifurcated  proceeding  m  which  the 
question  of  the  status  of  ACE.MLA  under 
section  116  of  the  Copyright  Act. 
whether  "copyright  owner"  or 
"performing  rights  society."  would  be 
decided  first,  and  then  the  entitlement  of 
all  the  parties  would  be  decided  second- 
On  February  17. 1988.  ACEMLA  filed 
its  written  direct  case  on  the  issue  of 
whether  it  was  a  performing  rights 
society  in  1986.  On  March  1. 1968.  the 
Tribunal  heard  ACEMLA 's  direct  case. 


On  March  9,  1988,  A/B/S  filed  its 
written  rebuttal  case.  Because  A/B/S's 
rebuttal  case  consisted  solely  of 
incorporation  by  reference  of  previous 
heard  testimony,  no  hearing  of  A/B/S's 
rebuttal  case  was  needed.  By  Order. 
dated  March  14.  1988.  the  Tribunal 
dispensed  with  the  rebuttal  hearing. 

Proposed  Findings  of  Fact  and 
Conclusions  of  Law  on  the  question  of 
ACEMIJ\'9  status  were  filed  March  29, 
1988.  and  Reply  Findings  of  Fact  and 
Conclusions  of  Law  were  filed  April  5, 
1988. 

On  April  8, 1988.  the  Tribunal  met  and 
determined  that  ACEMLA  was  a 
copyright  owner,  not  a  performing  rights 
soaety,  m  1986.  Accordingly,  the 
Tribunal  ordered  ACILMLA  to  produce 
on  May  4. 1988  its  written  direct  case  on 
entitlement,  and  further  ordered  that  the 
three  performing  nghts  societies,  having 
resolved  their  differences,  were  not 
required  to  enter  their  proofs.  53  FR 
12177  (April  13,  1988). 

On  May  4. 1988.  ACEMLA  filed  its 
written  direct  case  on  entitlement. 
ACEMLA  s  case  was  heard  by  the 
Tribunal  May  18. 1988. 

A/B/S  filed  its  written  rebuttal  case 
on  entitlement  May  25. 1988.  Hearing 
were  held  June  2  and  3. 1988.  Proposed 
Findings  of  Fact  and  Conclusions  of  Law 
were  filed  by  the  parties  June  17. 1988. 
Reply  Findings  of  Fact  and  Conclusions 
of  Law  were  filed  June  24. 1988. 

Findings  of  Fact 

Status  of  ACEMLA 

Previous  Findings.  The  Tribunal  took 
evidence  regarding  the  status, 
organization  and  practices  of  ACEMI^ 
in  the  1982/1983  consolidated 
proceeding,  the  1984  proceeding  and  the 
1985  proceeding.  All  of  the  facts  of  these 
proceedings  are  hereby  incorporated  by 
reference  into  the  1986  jukebox 
distribution  proceeding  final 
determination.  50  FR  47577;  51  FR  43455; 
52  FR  46324. 

Current  findin^s~1986  Proceeding. 
During  1986,  ACEMLA  stated  it  received 
royalty  payments  from  the  Tribunal  as  a 
copyright  owner,  and  from  radio  station 
WNWK.  ACMELA  Direct  p.  2. 

ACENfLA  stated  it  made  partial 
distribuiiuns  of  these  royalties  to 
"various  composers,  publishers,  and 
others"  m  1987,  for  1986.  ACEMLA 
Direct  p.  2;  Tr.  21   ACE.MLA  stated  it 
made  advance  payments  against  future 
royally  collections  to  SPACEM.  a  Puerto 
Rican  organization.  ACEMLA.  p.  3. 

ACEMLA  slated  it  has  continued  to 
prosecute  for  copyright  infringement 
and  to  monitor  the  play  of  music  by  New 
York  City  area  radio  and  television 
stations.  ACEMLA.  p.  3. 


Conclusions  of  Law 

ACE\fLA  Was  A'or  a  Performing  Rights 
Society  in  J986 

The  Copyright  Royalty  Tribunal  has  a 
procedural,  not  a  regulator>'.  obligation 
to  ascertain  whether  the  jukebox 
claimants  are  copyright  owners  or 
performing  rights  societies.'  ASCAP. 
BMI  and  SESAC  have  been  defined  by 
Congress  as  perorming  nghts 
societies,  so  no  further  inquirj-  is 
required.  17  U.S.C  116(e)(3l 
Consequently,  the  only  status  question 
in  this  proceeding  applies  to  ACEMLA. 

ACEMLA  was  found  in  the  1982/1983 
consolidated  proceeding,  and  in  the  1984 
and  1985  proceedings  not  to  be  a 
performing  rights  society  50  FR  47577 
(November  19.  1985),  affd  ACE.\fL^  v 
Copvnght  Rovahy  Tribunal.  809  F.  2d 
926  IDC.  Cir.'l987);  51  FR  43455 
(December  2,  1986),  affd.  ACEMLA  v- 
Copvright  Royalty  Tribunal.  835  F.  2d 
446  (2d.  Cir.  1987);  52  FR  46324 
(December  4, 1987).  afTd.  ACEMLA  and 
Italian  Book  Corporation  v.  Copyright 
Royalty  Tribunal—  F.  2d— {2d.  Cir. 
1988). 

However,  previous  findings  by  the 
Tribunal  that  ACEMLA  was  not  a 
performing  nghts  society  in  those  years 
do  not  collaterally  estop  ACEMLA  from 
relitigating  its  status,  because  it  is 
possiiale  that  in  all  calendar  year. 
ACEMLA  may  become  a  performing 
nghts  society. 

However,  the  Tribunal,  as  is  evident 
from  the  above  discussion,  has 
accumplated  a  considerable  record 
regarding  ACEMLA's  status  in  which 
the  Tribunal  has  found  and  the  Court  of 
Appeals  has  affirmed  that  ACEMLA  is 
not  a  performing  nghts  society. 
Therefore,  the  only  questions  in  this 
proceeding  are:  did  ACEMLA  relitigate 
any  earlier  findings  so  as  to  convince 
the  Tnbunai  that  the  preponderance  of 
the  evidence  now  favors  a  different 
conclusion,  or,  did  any  circumstances 
change  in  1936  so  that  the  Tribunal  can 
conclude  that  ACEMLA  became  a 
performing  rights  society  in  1986? 


'  The  distinction  between  regulatoo-  and 
prT?cedural  Lb  importanl  As  ttat^d  in  earlier 
delermmations.  the  TriL'Uns!  does  not  w\  sland^rds 
for  organizaDons  lo  becotr.e  pprformifis  nghic 
»ocie1ies:  it  doet  not  raiw  or  lower  entry  bars  lo 
beconriinfl  a  performstig  righli  soaety-  not  doe*  the 
TribunBls  cpmion  regarding  performinn  njihls 
»ociei>  status  have  any  lefia)  efTect  upon  (be  rrusic 
indu»tr>-  All  Ihflt  Ihe  Tnbunai  dc»e«,  procedurally,  is 
lo  make  a  findi.ig  whether  a  datmant  i*  s  copyright 
owner  or  a  pertomun*  nghts  aoaety  to  thai  n  can 
tlruclure  the  |ukebo>.  distnbuiion  proceeding 
according  to  Congress'  maDdale.  Such  a  finding  hat 
no  effect  on  the  ciBunama'  ultimate  royalty  award 
b«cauae  the  Tnbunai  maket  every  effort  to 
ascvrlatn  Ihe  proper  percentage  award  regardless  o( 
who  ii  required  to  go  forward  with  the  evidence. 


3€3U 
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ACEMLA  did  not  rehhgate  any  earlier 
findings  of  fact,  go  that  the  only  question 
IS  whether  ACEK4LA  took  any  new  steps 
m  1986  to  become  a  performing  rights 
sodery. 

The  definitjon  of  a  performing  rights 
society  in  the  Copyright  Act  is:  "an 
association  or  corporation  that  hcensea 
the  pubhc  perfonnance  of  ooDdramatic 
musical  work  on  behalf  of  the  copyright 
owners,  such  as  the  American  Society  of 
Composem.  Authors  and  Publtsbers, 
Broadcast  Music,  Inc,  and  SESAC.  Inc.' 
:7U^C,  ll6(eM3J. 

In  applying  this  definiUon  to  ACEMLA 
the  Tnbunat  has  broken  the  definition 
down  into  three  part*;  (1)  "An 
association  or  corporation";  (2]  "that 
licenses  the  pubhc  performance  of 
nondramatic  musical  works  on  behalf  of 
the  copyngfat  owners,"  (3J  such  as  the 
American  Society  of  Composers. 
Authors  and  Publtsbers,  Broadcast 
Music  Idc.  and  SESAC  Inc."  The 
Tribunal  has  previously  coocluded  that 
ACEMLA  needs  to  meet  all  three  parts 
of  the  definition  to  be  considered  a 
performing  rights  society.  Not  meetmg 
any  one  of  these  three  parts  would  be 
fatal  to  ACEMLA's  claim  to  being  a 
performing  ri^ts  society. 

In  each  of  the  past  three  proceedings 
we  have  stated  that  ACEMLA  did  not 
meet  the  first  part  of  the  definition,  "nn 
association  or  corporation."  ACEMLA  is 
but  the  assumed  name  of  LAMCO,  a 
music  publishing  company  It  has  no 
independent  structure  of  its  own.  We 
have  consistently  required  that 
ACEMLA  must  be  at  least  independent 
enough  of  copyright  owners  to  have  its 
own  organizational  papers  and 
structure.  This  holding  was  affirmed 
twice  by  the  Court  of  Appeals. 

In  19«6.  ACEMLA  took  no  structural 
steps  to  cure  this  deficiency  noted  by 
the  Tribunal  Hence.  ACEMLA  does  not 
meet  the  first  part  of  the  definition  of  a 
performing  rights  society,  and  no  further 
weighing  of  ACEMLA's  other  proffered 
evidence  is  necessary  and  our  analysis 
ends  here. 

Our  decision  not  to  weigh  ACEMLA's 
other  evidence  comports  *vith  the 
judicial  rule  of  construction  that  states 
that  a  decuion-maker  only  considers 
that  which  tt  necessary  to  resolve  the 
iswe  at  hand.  To  the  extent  the  Tribunal 
considered  all  the  evidence  In  previous 
proceedings  it  was  to  give  guidance  to 
ACEMLA  BO  that  it  could  glean  the 
standards  by  which  the  Tribunal  would 
consider  the  other  aspects  of  ACEMLA's 
operation  at  such  tune  when  ACEMLA 
was  properly  stroctured. 

Swold  it  be  the  case  in  future 
proceedings  that  ACEMLA  becomes  an 
associBtioa  or  corporation,  we  slate  now 
that  the  current  quahty  of  its  evidentiary 


submissiods  must  be  improved,  its  oral 
and  wnttesi  cases  have  m  the  past 
consisted  at  the  vaguest  and  most 
general  stetements.  aiuupporied 
whatsoever  by  documentary  proof.  All 
attempts  during  the  bearti^  by  the 
Tribunal  or  A/B/S  to  elicit  the  most 
fundameBtal  and  reievant  facts 
regarding  these  vagoe  statements  were 
consutently  rebvffed  by  the  wttness.  In 
our  PindiDgB  of  Fact  bsled  above,  each 
finding  has  been  prefaced  "ACMELA 
stated",  because  we  cannot  believe  with 
confidence  ACEMLA's  vague  as-sertions. 
In  hiture  proceedicigi  we  shall  require 
clear  and  specific  written  testimony, 
supported  by  docuxnfinta'jon  upon  the 
5hng  of  the  written  case 

Effect  of  the  Tribunal's  First  Conclusion 

The  Tribunal  has  concluded  that 
ACEMLA  WB»  a  copynght  owner  in 
1966  The  next  step  is  to  consider  the 
value  of  the  music  ACEMLA  represenLs. 
After  Tribunal  consideration  of 
ACEMLA  la  rendered  the  Tribunal  s 
task  is  complete  because  the  three 
performing  rights  aocieties  are  m 
agreement 

Findiags  of  V^t^ 

ACEMLA'a  Proah  of  Entithmert 

Incorporation  by  Refervncf  ACEMLA 
incorporated  by  reference  the  record 
evidence  supporting  its  awards  In  the 
1982/1983.  Ae  1984.  the  19SS  Jukebox 
distnbution  proceedings,  and  the  1985 
cable  distribution  proceeding.  A 
recitation  of  that  evidence  is  not 
repeated  herein.  ACEMLA  Direct.  p-Z, 

Monitoring  ofpabJic  performance  of 
ACEMLA'm  works.  ACEMLA  undertook 
a  limited  momtoring  of  four  New  York 
City  area  radio  stations  in  1988  to 
determine  which  titles  in  its  repertory 
were  being  broadcast.  Radio  station 
WADO  was  inonitx>red  on  11  days.  WITT 
on  22  days.  WXSQ  on  11  days  and 
UlCDM  on  15  days.  In  total,  139  different 
ACEMLA-controUed  songs  were  played 
a  total  of  ZZ7  timet  during  this  limited 
monitoring.  ACEMLA  Direct  p-  3;  Ex  2 
(re\iaedl. 

ACEMLA's  manner  oi  monitoring  was 
the  same  as  it  was  for  1985.  It  was  not 
conducted  on  any  scientific  basis.  The 
recordmga  were  not  made  continuously, 
and  so  do  not  show  the  frequency  of 
performance  of  ACEMLA -claimed  songs 
in  relation  to  other  son^js  The  four  New 
York  area  stations  do  not  constitute  a 
representative  sample  of  all  2(77 
Spanish-language  radio  stations.  Tr.  21; 
1985  Tr.  343-344;  1986  ACEMLA  Ex.  S. 

Hit  Songs  Charts.  ACEMLA  submitted 
25  Top  Latin  Album"  hit  parade  charts 
pubished  in  Billboard  Magazine  in  1988. 
and  they  indicated  that  81  different 


recordings  of  AG^4lA-controlled  songs 
could  be  found  on  28  different  long- 
playing  albuna  listed  in  the  Top  Latin 
Albums "  cfaarta.  ACEMLA  Direct  Case 
p  3;  ACS4LA  Ex.  1.  pp.  1-2;  ACEMLA  s 
Response  of  May  20,  1988  ACEMLA  s 
witness  L  Raul  Bernard  (Bemnrd)  was 
unable  to  state  how  many — if  any — of 
these  61  wmgs  were  pressed  as  45  rpm 
singles.  Tr  7. 

44  ACEMLA -con  trolled  tongs 
appeared  on  song  charts  in  a  bi-weekly 
magarine  Guia  fladiaJ  Del  Show  based 
upon  information  famished  by  a  Puerto 
Rican  record  store  ACEMLA  Ex  3. 11  of 
the  44  songs  were  also  played  by  New 
Yurk  Spanish  language  radio  stations, 
as  revealed  by  ACEMLAs  limited 
monitoring  ACEMLA's  Response  of 
May  20. 1988. 

The  hit  songs  charts  from  New  York 
Spanish-languajfe  newspapers,  Notiuas 
Ei  Mundo  and  Vocero.  which  were 
submitted  in  previous  proceedings  were 
not  submitted  this  year.  ACEMLA 
Direct 

ACEMLA  was  advised  in  the  1985 
jukebox  final  detenninadon  to  file 
evidence  tn  this  proceediiiig  to  explain 
more  of  its  operation — which  of  it* 
son^  have  been  recorded  on  43  rpm 
records,  how  muny  were  released,  bow 
they  have  been  distributed,  and  where. 
51  FK  48330-46331.  ACEMLA  did  not 
provide  that  infonnalioa  in  this 
proceeding,  aod  when  asked  why, 
Bernard  stated.  "It  is  not  our  operation 
to  distribute  or  really  to  find  out  where 
these  45s  are  distributed.  We  know  they 
are.  as  a  matter  of  fact  withm  the 
business,  within  the  tnde.  and  all  we 
can  give  you  is  what  we  have  given  you 
so  far."  Tr  15. 

A/B  ^S  Radio  Survey,  and  Dilute  of 
Title  Ownership.  A«  in  prior  years.  A/B/ 
S  performed  a  radio  survey  of  ACEMLA- 
controUed  work*.  A/B/S  Reb.  Test,  of 
Adlar  Reb.  Test  of  Ahroid.  In  this 
proceeding.  A/B/S  performed  a  survey 
of  the  songs  listed  by  ACEMLA  in  the 
1982-1985  proceedings,  and  the  songs 
listed  for  the  firat  time  in  the  1966 
proceeding.  Tr  57-59. 119.  These  works 
totalled  5d0  songa.  Of  these.  120  songs 
were  claime<J  by  A/B/S  to  belong  to  the 
combined  catalogues  of  A/B/S.  Reb. 
Test,  of  Adier.  p.  I;  Reb.  Test,  of  Ahroid. 
p.  1.  corrected  in  A/B/S  Proposed 
Findings,  p.  17.  fn.  fl. 

According  to  ASCAPs  methodology. 
if  ACQ4LA  had  been  an  ASCAP 
member  In  1986.  H  would  have  earned 
fur  all  580  songs.  3.174  radio  credits  out 
of  A  total  of  14.959.388  radio  credits 
earned  by  ell  ASCAP  members,  yielding 
a  percentage  of  0,02122%.  Reb.  Test,  of 
Adler.  pp  4-5.  Excluding  the  120 
contested  songs,  the  percentage  is 
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0,01217%.  Id  Both  percentage  figures— 
0  021222%  and  0  01217^  represent  a 
decline  from  comparable  percentage 
figures  from  1985  of  0.3277%.  and 
001791%.  respectively.  Id. 

According  to  BMI's  methodolog>'.  if 
ACEMLA  has  been  a  BMI  member  In 
1986.  it  would  have  earned  for  all  580 
songs  0,005209*^  of  BMI's  distribution  for 
hU  similar  U.S  radio  performances-  Reb. 
Test,  of  Ahroid.  p.  5.  Tr,  59-80.  Excluding 
the  120  contested  songs,  the  percentage 
is  0.00211%.  Id.  Both  percentage 
figures— 0.005209%  and  0.00211%— 
represent  an  increase  from  comparable 
percentage  figures  from  1985  of  0.00453% 
and  0.001383%.  1985  Reb.  Test  of 
Ahroid,  p.  5;  1985  A/B/S  Proposed 
Findings,  par.  110.  fn.  36. 

Concluftions  of  Law 

ACEMLA  has  shown  entitlement  to 
0-07%  of  the  1966  fukebox  fund 

The  Tribunal  holds  yearly  distribution 
proceedings  in  jukebox  and  in  cable 
which,  because  they  primarily  involve 
the  same  claimants,  build  year  by  year 
on  the  earlier  records.  Hence,  the  only 
questions  for  the  Tribunal  to  deride  this 
year  is  whether  either  ACEMLA  or  MB/ 
S  chose  to  relitigate  previouly  found 
facts  or  conclusions,  or  whether  either 
ACEMLA  or  A/B/S  has  shown  changed 
circumstances  for  1986. 

This  hearing  was  marked  b>'  an 
absence  of  relitigation  of  previous  facta 
or  conclusions,  so  that  the  only  question 
is  whether  the  value  of  ACEMLA's 
catalogue  has  changed  in  1986. 

In  1984.  the  Tribunal  awarded 
ACEMLA  04)6%  of  the  fund.  In  1985. 
ACEMIA  and  CBC  were  joint  claimants 
and  together  they  were  awarded  0.12% 
of  the  fund  The  Tribunal  would  not 
indicate  how  much  of  the  0.12%  of  the 
fund  was  attributable  to  either  ACEMLA 
or  IBC.  because  of  our  policy  favoring 
settlement — a  determination  of 
ACEMLA's  subshare  of  the  joint  claim 
of  ACEMIA/IBC  would  be  an 
impermissible  substitution  of  the 
Tribunal's  judgment  for  whatever 
settlement  ACEMLA  and  IBC  reached. 

Therefore,  the  question  of  chaiiged 
circumstances  from  1985  is  a 
particularly  difficult  problem,  because  it 
has  no  starting  point,  i.e..  ACEMLA's 
1985  award.  However,  it  does  have  a 
starting  range,  ACEMLA  was  awarded 
0.06%  in  1984.  and  we  generally  noted 
that  perhaps  in  1985  ACEMLA's  works 
were  getting  greater  circulation. 
Therefore,  we  can  say  that  the  starting 
range  is  in  the  area  slightly  greater  than 
0.06%. 

Proceeding  from  that  range,  we  can 
detect  no  change  in  circumstances  for 
ACEMLA  in  1986.  First,  regarding 


ACEMIA's  proofs,  we  note  that  the 
Court  of  Appeals  latest  description  of 
It — "scanty  at  best" — is  truer  this  year 
than  last  The  only  portion  of 
ACEML.^■s  case  which  we  can  credit  is 
the  monitoring  of  New  York  City  area 
radio  stations.  The  moniloring.  which 
was  not  »cieritific  and  which  cannot  be 
used  to  project  to  the  universe  of  radio 
play,  nonetheless  shows  consistent  play 
of  ACEMLA  works  on  those  stations, 
and  shows  the  same  level  of  play  from 
1985  to  1986. 

Regarding  the  hit  songs  charts. 
ACEMLA  dropped  the  New  York  City 
song  charts  from  its  showing.  The  Puerto 
Rican  song  chart  has  validity  only  to  the 
extent  it  was  corroborated  by  the 
monitonng  of  the  New  York  City  area 
radio  stations.  Otherwise,  the  criticisms 
offered  in  the  last  proceeding  by  A/B/ 
S — that  Puerto  Rico  has  no  licensed 
jukeboxes,  and  that  the  song  charts  may 
be  influenced  by  the  desire  of  a  music 
store  to  sell  records  are  sound. 

The  Billboard  Magazine  album  charts 
cannot  be  given  any  credit  because  we 
do  not  know  whether  any  of  those  songs 
were  made  into  45  rpm  singles.  LP's  are 
not  the  form  in  which  music  is  played  on 
jukeboxes  We  started  last  year  that  we 
were  concerned  about  A/B/S'  testimony 
that  generally  Latin  songs  are  not 
pressed  into  45"8.  and  we  required 
ACEMLA  to  explam  the  distribution  of 
the  music  It  represents  or  we  would 
credit  A/B/S'  testimony.  ACEMLA  has 
not  been  forthcoming  on  this  issue,  and 
we  therefore  cannot  conclude  that  the 
Billboard  Magazine  album  charts  are 
probative  of  ACEMLA's  case. 

Consequentlj .  ACEMLA's  showing 
this  year  resla  on  its  momtoring.  We  can 
conclude  thai  the  frequently  played 
titles  on  these  radio  stations  are 
generally  singles.  Then  the  songs  which 
ACEMLA  monitored  were  singles 
capable  of  being  played  on  jukeboxes. 
We  can  also  conclude  that  the  level  of 
radio  play  was  about  the  same,  and 
therefore,  it's  likely  that  the  level  of 
jukebox  play  was  the  same  and 
ACEMLA's  award  this  year  should  be  in 
the  same  range  as  in  previous  years. 

Nothing  in  A/B/S'  rebuttal  case  deters 
us  from  the  same  conclusion.  ASCAP's 
and  BMI's  radio  surveys  contmue  to 
provide  valuable  information  for  the 
TribunaL  However,  we  note  that  in 
shedding  any  light  on  whether  there  has 
been  changnH  nrcumstances.  the 
surveys  seem  to  be  contradictory.  While 
ASCAFs  8ur\'eys.  inclusive  or  exclusive 
of  the  conte«ted  songs,  show  a  decline 
in  air  play  of  ACEMLA*8  songs.  BMI's 
surveys,  inclusive  or  exclusive  of  the 


contested  songs,  show  an  mcrease  in  air 
play  of  ACEMLA  s  songs  " 

Accordingly,  the  Tribunal  awards 
0.07%  of  the  1986  jukebox  royally  fund  to 
.ACEMLA  as  the  assumed  name  of  Latin 
American  Music  Co.,  Inc.  The  remainder 
of  the  fund  is  awarded  to  ASCAP.  BMI 
and  SESAC  Inc.  collectively. 
Mario  F.  Afuera. 
Chairman 

Dated:  September  14. 1986. 
IFR  Doc  88-21282  Filed  9-16-88:  645  ami 
atUMG  CODE  MIO-M-M 


DEPARTMEWT  OF  DEFENSE 

Department  of  th«  Army 

Army  Science  Board;  Closed  Meettng 

In  according  with  section  101aH2)  of 
the  Federal  Advisory  Committee  Act 
(Pub,  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting; 

Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Dates  of  Meeting:  11-12  October  1968 

Time  ofMeeUngs:  0600-1700  hours, 
each  day. 

P/oce;  Tlie  Pentagon.  Washington. 
DC 

Agenda:  The  Army  Science  Board  Ad 
Hoc  Subgroup  for  Threat  of  AIDS  on 
Operational  Deplov-ments  of  Army 
Forces  to  a  Theater  will  meet  for  the 
purpose  of  discussing  short  medium  and 
long  range  national  strategic  issues 
concerning  AIDS  and  personnel  and 
recruitment  issues  regarding  retention, 
deplo>Tnent,  and  assisgnment.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  secbon  552b(c)  of  TiiIe 
5.  U.S.C,  specifically  subparagraph  [11 
thereof,  and  Title  5.  U.SC.  Appendix  2, 
subsection  10(d].  The  classified  and 
unclassified  matters  and  proprietar>' 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  Contact  the  Army  Science 
Board  Administrative  Officer.  Sally 


*  Tlie  Tribunal  it«1cd  !■*!  y**f  tbst  It  wbi  not  (ti« 
proper  lonim  Ic  rf«MH*>  .ii^p«iM  over  oopyTi?t>l 
ownership.  whu±  pokinon  has  |ust  recentiy  bewn 
fifTinned  b>'  tbt  Court  of  App«ai«,  \'BC  »  Copynxt<t 

Raya!t}  Tnbunal F  ad (D.C  Cir,  ISBfil. 

and  11  urged  the  jut^^bcx  claimeni*  lo  seltlp  this 
msltrr  Wr  oonllnoe  Ic  urjje  them  lo  irsolve  who 
uwTU  the  conlMled  ftons*  but  for  th»  procredinj] 
w«  cooctudr  (faal  ttw  Tnlninal  can  reach  *  prrippr 
allocaUon  withoai  brtenrnninii  the  ownenhip  of  the 
acm^i  in  quetttun 
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Warner,  for  further  information  at  [202) 

695-3039  or  695-7046. 

Sally  A.  Wunor. 

Administrative  Off icer.  Army  Science  Board, 

|FK  Doc  8ft-2127l  Filed  9-18-68;  8:45  am| 
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DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Request! 

AOENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 

Collection  Requests. 

summary:  The  Director.  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
19.  1988. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  )im  Houser.  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  728  Jackson 
Place  NW..  Room  3206.  New  Executive 
Office  Building.  Washington.  DC  20503 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B,  Webster. 
Department  of  Education.  400  Maryland 
.Avenue  SW  .  Room  5624.  Regional 
Office  Building  3.  Washington.  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  B.  Webster  (202)  732-3915. 

SUPPLEMENTARV  INFORMATION:  Section 

3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S  C.  Chapter  35)  requires  thai 
the  Office  of  Management  and  Budget 
10MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  subtantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director.  Office  of  Information 
Resources  Management,  publishes  this 
notice  containing  proposed  information 
collection  requests  pnor  to  submission 
of  these  requests  to  OMB.  Each 
proposed  iiiformation  collection, 
grouped  by  offlce.  contains  the 
following: 


(1)  Type  of  review  requested,  eg. 
new,  revision,  extension,  existing  or 
reinstatement:  (2)  title;  (3)  frequency  of 
collection:  (4)  the  affected  public;  (5) 
reporting  burden:  and/or  |6| 
recordkeeping  burden;  and  (7)  abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  September  14. 19811. 
Carlo*  U.  Ric«, 

Director  for  Office  of  Information  Resources 
Management 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  N'ew. 

Title:  Annual  Performance  and 

Financial  Status  Reports  for  Drug- 
Free  Schools — Slate  Education 
Agency. 
Affected  Public;  State  or  local 

governments. 
Frequency  Annually. 
Reporting  Burden: 
Responses:  57. 
BuiTJen  Hours:  1.425. 
Recordkeeping 
Recordkeepers:  57. 
Burden  Hours:  57. 
Abstract:  State  education  agencies 
that  participate  under  the  Drug-Free 
Schools  and  Communities  Program 
submit  these  reports  to  the  Department. 
The  Department  uses  the  information  to 
monitor  grantee  performance  and  to 
improve  the  administration  of  State  and 
local  programs. 

Office  of  Special  Education  and 
Rehabilitation  Services 

Typf  .,fRev:ew  REVISION. 
T:::e.  Thr»e  Year  State  Plan  for 

Vocational  Rehabilitation  Services. 
A "cc'.ed  Public:  State  or  local 

governments. 
Frequency:  Triennially. 
Reporting  Burden: 

Responses:  88 

Bui^en  Hours:  6.450. 
Recordkeeping 

Recordkeepers:  86. 

Burden  Hours:  1.450.860. 

Abstract  State  agencies  that 
administer  Vocational  Rehabilitation 
(VR)  programs  must  submit  a  three  year 
State  plan  to  receive  Federal  funds.  The 
Department  will  use  the  information  to 
make  grant  awards,  and  t» evaluate 
States'  performance  and  compliance 
under  Title  I  of  the  Rehabilitation  Art. 
ds  .imended. 

OfHce  of  Special  Education  and 
Rehabilitation  Services 

Type  of  Review:  REVISION. 


Title:  Report  of  Eligible  Handicapped 
Children  in  Schools  Operated  by 
State  Agencies. 
Affected  Public:  State  or  local 

governments. 
Frequency:  Annually. 
Reporting  Burden: 

Responses:  58 

Burden  Hours:  5.887. 
Recordkeeping 

Recordkeepers:  0. 

Burden  Hours:  0. 

AbstrocL-  State  education  agencies 
will  report  the  number  of  handicapped 
children  and  youth  receiving  services  to 
the  Department.  The  Department  will 
use  the  information  to  determine  grant 
awards 

Office  of  Pustsecondary  Education 

Type  of  Review  REINSTAIT.MENT. 
Title:  Performance  Report  for  the 

Student  Support  Services  Program. 
Affected  Public:  Non-profit  institutions. 
Frequency:  Annually. 
Reporting  Burden- 
Responses:  715. 
Burden  Hours:  3,218. 
Recordkeeping 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstrvct:  Grantees  who  partii.lpale  In 
the  Student  Support  Services  Program 
submit  this  report  to  the  Department. 
The  Department  uses  the  information  to 
assess  the  accomplishments  of  project 
goals  and  objectives,  and  to  aid  in 
effective  program  management. 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Type  of  Review:  KEI.\STATF_VffiNT. 
Title:  Application  for  the  Bilingual  Slate 

Educational  Agency  Program. 
Affected  Public:  Stale  or  local 

governments. 
Frequency:  Annually. 
Reporting  Burden: 

Responses:  59. 

Burden  Hours:  2.360. 
Recordkeeping 

Recordkeepers:  0 

Burden  Hours:  0. 

Abstract  This  form  wrill  be  used  by 
State  educational  agencies  lo  apply  for 
funding  under  the  Bilingual  State 
Educational  Agency  Program.  The 
Department  will  use  the  information  to 
make  grant  awards. 

|FR  Doc  88-213,17  Filed  »-l»-88:  8:45  am| 
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Senior  Exscutiv*  Sarvtc*  Psrfonnanc* 
Review  Board  Membership 

AOENCY:  Department  of  EducaUon. 
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ACTION:  Notice  of  Membership  of  the 
Performance  Review  Board. 

SUMMARY:  Notice  is  hereby  given  of  the 
names  of  members  of  the  Department  of 
F.ducation  Performance  Review  Board. 

FOR  FURTHER  INFORMATION  CONTACT: 

lo.'Vnn  Ryan.  Director.  Executive 
Kfsuurces  Staff.  OiTice  of  Personnel 
Management  Service.  Office  of 
Management.  Department  of  Education, 
(Room  1187 A.  FOB  6).  400  Maryland 
.Avenue  SW.,  Washington.  DC  20202, 
Telephone:  |20;]  732-5546, 
SUPPLEMENTARY  INFORMATION:  Section 
4314(c)(1)  through  (5)  of  Title  5,  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  SES  Performance  Review 
Boards.  The  Board  shall  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

Membership 

7  he  following  executives  of  the 
Department  of  Education  have  been 
selfcted  to  serve  on  the  Performance 
Review  Board  of  the  Department  of 
Education:  Patrick  Pizzella.  Co-Chair. 
Alicia  Coro,  Co-Chair.  Michelle  Easton, 
Richard  l-aPointe.  D.  Kay  Wright. 
Douglas  Poncl,  Patricia  Smith,  Carol 
Fox.  Richard  Fairley.  William  Bostic, 
Raymond  Van  Buskirk.  Kenneth 
Whitehead.  Daniel  Lau,  Carlos  Rice. 
Ronald  Oleyer,  Charles  Kolb,  Diane 
Weinslein.  Milton  Ckildberg.  Emerson 
Elliott,  Thomas  Skelly,  Carol  Cichowski. 
Ernest  Canellos,  William  Smith,  Thomas 
Bellamy.  lohn  Klenk.  Frances  Norris, 
Charles  O'Malley.  Mary  Jean  Lei'endre. 

Dalod:  Seplomber  13  1988. 
Patrick  Pizzella, 

Acimg  Deputy  Under  Secretory  for 
Munoffement 

|FR  Dot  88-21336  Filed  »-16-M:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

IDockel  No.  RPSS-117-0011 

Northern  Natural  Gas  Co..  Division  ot 
Enron  Corp.;  Compliance  With  Order 
Nos.  483  and  4S3-A 

September  14. 1968. 

Take  notice  that  on  Sept.  7, 1988, 
Northern  Natural  Gas  Company. 
Division  of  Enron  Corp.  (Northern). 


tendered  for  filing,  as  part  of  Northern's 
F.E.R.C.  Gas  Tanff.  Third  Revised 
Volume  No.  1  (Volume  1  Tariff)  and 
Original  Volume  No.  2  [Volume  2  TarifT), 
the  following  tariff  sheets: 

Third  Revised  Volume  So-  1 
Substitute  Fifth  Revised  Sheet  No,  68 
Substitute  Seventh  Revised  Sheet  No.  87 
Substitute  Sixth  Revised  Sheet  No.  68 
Substitute  Ninth  Revised  Sheet  No.  m 
Substitute  First  Revised  Sheet  No.  asa 
Substitute  Eight  Revised  Sheet  No.  70 
Substitute  Fourth  Revised  Sheet  No  70b 
Third  Revised  Sheet  No.  70b 
SubsUluIe  Fifth  Revised  Sheet  No.  70c 

Original  Volume  No.  2 

Substitute  Fiflh  Revised  Sheet  No.  Id 

Substitute  Fifth  Rev  ised  Sheet  No.  1e 

Substitute  Si.xlh  Re\-ised  Sheet  No  If 

Substitute  Eighl  Revised  Sheet  No.  If 

Substitute  Suth  Revised  Sheet  No.  1h 

Substitute  Sixth  Revised  Sheet  No.  li 

Substitute  Second  Revised  Sheet  No.  11.1 

Fith  Revised  Sheet  No.  li-2 

First  SubsUtute  Orujinal  Sheet  No.  1i.2a 

Northern  states  such  revised  tariff 
sheets  are  required  in  compliance  with 
the  Letter  Order  dated  July  29. 1388,  in 
order  that  .Northern's  tariff  will  be  In 
conformance  with  Order  Nos.  483  and 
483- A. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitul  Street.  NTE..  Washington, 
DC.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385,211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
21, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection, 
Lois  D  Cashell, 
Acting  Secretary. 

(FR  Doc.  88-21312  Tiled  9-16-88:  8.46  am] 
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Western  Area  Power  Administration 

Floodplaln/Wellands  Involvement  for 
ttie  Umeslone-Gertng-McGrew  69- 
Kilovoli  Transmission  Une  Rebuild 
Project  Goshen  and  F>latte  Counties. 
WY.  and  MOfTiK.  Scotts  Bluff,  and 
Sioux  Counttes,  NE 

AGENCY:  Western  Area  Powet 
Admioistration.  DOE 


ACTION:  Floodplain/wetlands 
involvement  and  opportunity  to 
comment. 

SUMMARY:  The  Department  of  Fjiergy 
(DOE).  Western  Area  Power 
Administration  (Wesleml  is  proposing 
to  rebuild  its  existing  34.5-kilovolI  (kVl 
Limestone-Gering-McGrew  transmission 
line  10  69  kV.  The  line,  located  in 
Goshen  and  Platte  Counties.  Wyoming, 
and  Morrill.  Scotts  Bluff,  and  Sioux 
Counties.  Nebraska,  is  approximately 
lOO  miles  in  length  and  extends  from  the 
Limestone  Substation  near  Guernsey. 
Wyoming,  to  the  McGrew  Substation 
near  Bayard  Nebraska.  In  addition. 
Western  proposes  to  rebudd 
approximately  27  miles  of  tap  lines 
associated  with  the  Limestone-McGrew 
line  which  it  also  owns,  operates,  and 
maintains.  These  tap  hues  Include  the 
approximalely  18-mile  Ime  connecting 
East  Morrill  Tap  to  Lyman  Substauon. 
the  approximately  6-mile  bne  connecting 
Limestone  Substation  with  Continental 
Substation,  and  three  other  tap  Imes  of 
less  than  1  mUe  each.  The  Bayard  to 
McCrev>-  sediment  of  the  proposed 
project  does  not  presently  exist;  it  would 
be  new  transmission  Ime  on  new  nght- 
of-way.  Pursuant  to  DOE  s  "Compliance 
with  Floodplain/Wetlands 
Environmental  Review  Requirements.' 
10  CFR  1022,  W  estem  has  determuied 
that  this  proposed  project  would  involve 
activities  within  a  fioodplain  area.  The 
existing  transmission  line  closely 
follows  the  course  of  the  .North  Platte 
River,  crossing  the  nver  channel  seven 
limes.  Approximately  60  percent  of  the 
proposed  project  area  has  been  mapped 
by  the  Fetieral  Emergency  Management 
Agency  (FEMA)  Goshen  County. 
Wyoming,  has  not  been  mapped. 
According  to  the  FE^^.^  maps, 
approximately  30  percent  of  the 
proposed  transmission  line  route  in  the 
mapped  area  lies  withm  an  identified 
fioodplain.  Western  will  prepare  a 
fioodplain-'wetlands  assessment  in 
accordance  with  Executive  Order 
11988 — Floodplaui  Management,  and 
Executive  Order  11990— Protection  of 
Wetlands  The  lloodplain/wellands 
assessment  will  be  an  integral  part  of  an 
environmental  assessment  (EAl  which 
Western  is  prepanng  for  the  subject 
proposed  project.  The  existing 
transmission  line  was  constructed  in 
r,i:i5  using  wood  single-pole  structures 
and  copper  conductor  It  is  a  primary 
source  of  electric  power  in  the  region 
presently  serving  21  taps  and 
substations  which  deliver  power  to 
Rural  Electric  Association  cooperatives 
public  power  districts,  and 
mimicipalilies  in  eastern  Wyoming  and 
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the  Western  .Nebraska  panhandle.  These 
a)!encies  In  turn  distnbute  this  power  to 
consumers  in  communities  and  on  farms 
in  the  area.  The  existing  hne  is  well 
beyond  the  norma!  life  expectancy  of 
35-^5  years  and  is  badly  detenorated. 
The  53-year-old  line  is  a  senous  safety 
and  reliability  hazard  because  of  Its 
condition  and  its  lack  of  an  overhead 
ground  wire  for  lightning  protection.  In 
addition  to  the  problem  related  to  its 
age.  the  line  is  incapable  of  carrying  any 
additional  capacity  to  serve  new  area 
loads.  Because  of  this  situation.  Western 
!s  proposing  to  rebuild  the  transmission 
line  to  69-kV  specifications  to  retain 
safe  and  reliable  service  to  its  area 
customers  and  in  anticipation  of  meeting 
;ncredsed  future  regional  loads.  The  EA 
that  IS  being  prepared  for  the  proposed 
project  will  examine  routing  alternatives 
in  addition  to  the  option  of  remaining  on 
the  existing  alignment;  however,  due  to 
the  necessity  of  continuing  to  serve  the 
many  taps  and  substations  along  the 
present  line  route,  it  Is  expected  that 
routing  alternatives  will  be  severely 
limited.  The  restrictions  posed  by  the 
locations  of  the  existing  taps  and 
substations  will  likely  preclude  the  total 
relocation  of  the  line  away  from 
designated  floodplain  areas;  however, 
the  present  line  has  been  in  place  for 
over  50  years  without  any  observed 
significant  effects  either  to  floodplains 
or  to  the  line.  The  design  of  the 
proposed  new  transmission  line  would 
not  be  appreciably  dlfferenl;  it  loo 
would  utilize  single  wood-pole 
structures.  These  proposed  strjctures 
would  be  higher  and  would  have  larger 
insulator  assemblies  and  an  overhead 
ground  wire. 

DATE;  Public  comments  or  suggestions 
concerning  the  floodplain  involvement 
of  Western  3  proposed  action  are 
invited.  Any  comments  are  due  by 
October  4. 1988 

ADDRESSES:  Comments  or  suggesbona 

should  be  sent  to: 

.Mr.  Stephen  A.  Fausett.  Acting  Area 

.Vtanager,  Loveland  Area  Office. 

Western  Area  Power  Administration. 

P  O  Box  3700.  Loveland.  CO  60539. 

(303)  490-7200 
Mr  Gary  W.  Frey.  Director  of 

Environmental  Affairs.  Western  Area 

Power  Administration.  P  O.  Box  3402. 

Golden.  CO  80401,  (303)  231-1527. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  C.  Melander, 
Environmental  Specialist.  Loveland 
Area  Office.  Western  Area  Power 
Administration.  P.O.  Box  3700. 
Loveland.  CO  80539  (303)  490-7231. 


Issued  at  Golden,  Colorado,  September  7. 

1986. 

Williain  H.  Clagatt. 

Admintstnjlor 

IFR  Doc  88-21524  Filed  9-19-88;  845  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-344S-9) 

Science  Advisory  Board.  Clean  Air 
Scientific  Advisory  Committee:  Open 
MeeUng 

October  8. 1988. 

SUMMARY:  Pursuant  to  the  Federal 
.Advisory  Committee  Act  Pub.  L.  92— 183. 
notice  IS  hereby  given  of  a  public 
meeting  of  the  Clean  Air  Scientific 
Advisory  Committee  (CASAC)  of  the 
Environmental  Protection  Agency's 
Science  Advisory  Board.  The  meeting 
will  be  held  from  9;30  a.m.  to  4:00  p.m. 
on  Thursday.  October  B.  1988  In  the  lllh 
Floor  Conference  Room  (Room  1101- 
1103W),  West  Tower.  U.S. 
Environmental  IVotertion  Agency.  401  M 
Street  SW.,  Washington.  DC  20460. 
PURPOSE:  The  purpose  of  the  meeting  is 
to  allow  the  Committee  to  review  the 
action  of  its  Acid  Aerosol  Subcommittee 
which  met  on  )une  14-15. 1988  to  review 
the  Agency's  February  1988  draft  "Acid 
Aerosols  Issue  Paper"  (See  53  FR  18601. 
May  14. 1988).  At  that  meeting,  the 
Subcommittee  recommended  that  the 
Agency  list  acid  aerosols  as  a  new 
criteria  pollutant.  The  CASAC  will 
consider  the  recommendation  of  its 
Subcommittee  and  any  comments  from 
members  of  the  interested  public  before 
preparing  its  final  recommendation  to 
the  Agency. 

SUPPLEMENTARY  INFORMATION:  The 

following  information  is  summarized 
from  the  March  29.  1988  Federal  Register 
Notice  (53  FR  10150)  which  announced 
availability  of  the  issue  paper:  Copies  of 
the  draft  issue  paper  may  be  obtained 
by  writing  or  calling  the  Office  of 
Research  and  Development  Publications 
Center,  CERIFRN.  US.  EPA.  29  West 
Martin  Luther  King  Drive,  Cincinnati. 
OH  45268.  (513)  569-7562  Please  ask  for 
the  "Acid  .Aerosols  Issue  Paper",  report 
number  EPA/600,/B-6a/003.A 

FOR  FURTHER  INFORMATION  CONTACT: 

Any  member  of  the  public  wishing 
further  infoinidUuu  concerning  the 
meeting  should  contact  Mr.  Robert 
Flaak.  Executive  Secretary.  Clean  Air 
Scientific  .Advisory  Committee.  Science 
Advisory  Board  (.A-IOIF).  U.S.  EPA. 
Washington,  DC  20460.  (202)  382-2552. 
(FTS]  382-2552.  Copies  of  the  minutes  of 


the  June  14-15. 1988  Subcommittee 
meeting  are  available  from  Ms.  Carolyn 
Osborne.  CASAC  Staff  Secretary,  at  the 
address  above.  Since  seating  is  limited 
due  to  the  size  of  the  room,  seating  at 
the  meeting  will  be  on  a  first-come 
basis.  Persons  wishing  to  make  a  brief 
presentation  |8-10  minutes)  at  the 
meeting  must  contact  Mr  Flaak  no  later 
than  September  30.  1988  to  reserve 
space  on  the  agenda.  It  is  requested  that 
10  copies  of  a  wntten  statement  for  the 
record  be  submitted  to  Mr.  Flaak  at  the 
time  of  the  meeting  fur  distribution  to 
the  members  of  the  Subcommittee.  Oral 
presentation  should  supplement  and  not 
repeal  the  wntten  statement. 
Donald  G.  Barnes, 
DiKc'.ur.  Science  Advisory  Board. 
Date:  September  13. 1988. 

(FR  Doc.  88-21288  Filed  9-16-88;  8:45  am| 
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Elanco  Products  Co.;  Amended 
Petitions 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  document  announces  the 

filing  of  amendments  to  pesticide 

petition  (PP)  7F3507  and  food/feed 

additive  petition  (FAP)  7H5534  by  the 

Elanco  Products  Co.  for  the  fungicide 

fenarimol. 

ADDRESS:  By  mall,  submit  written 

comments  to: 

Information  Services  Section.  Progam 

Management  and  Support  Division 

(TS-757C).  Office  of  Pesticide 

Programs.  Environmental  Protection 

Agency,  401  M  Street  SW.. 

Washington.  DC  2OJ60 
In  person,  bnng  comments  to:  Km.  246, 

CM=2. 1921  lefferson  Davis  Highway, 

Arlington..  VA  22202 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
maybe  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  248  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
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Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT. 

Bv  mail: 

Attention:  Product  Manager  (PM)  21, 
Registration  Division  (TS-7B7C), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington.  DC  20480 

In  person,  contact:  Lois  Rossi  (PM  21), 
Rm.  227.  CM=2. 1921  Jefferson  Davis 
Hwy..  Arlington.  VA  22202 

SUPPLEMENTARY  INFORMATION:  EPA  has 

received  an  amendment  to  PP  7F3507 
from  Elanco  Products  Co..  P.O.  Box  708. 
Greenfield,  IN  46140.  proposing  to 
amend  40  CFR  180  421  by  establishing  a 
regulation  to  permit  the  residues  of  the 
fungicide  fcnanmol  [alpha-(2- 
chlorophenyl)-8lpha-(4-chloropheny!)-5- 
pyrimidinemcthanol]  in  or  on  the 
following  raw  agricultural  commodities; 
apples  Qt  0.1  part  per  million  [ppm],  eggs 
at  0.01  ppm.  poultry,  fat  at  0.01  ppm. 
poultry,  meat  at  0.01  ppm,  and  poultry, 
meat  by-products  (mbyp)  at  0.01  ppm. 
Elanco  also  proposed  that  tolerances  be 
estabhshed  for  combined  residues  of 
fenarimol  and  its  metabolites,  alpha-12- 
chlorophenyl)-alpha-(4-chlorophenyl)- 
1.4-dihydro-5-pyrimidinemelhanol  and  5- 
|(2-chlorophenyl)(4- 
chlorophenyl)methyl]-3.4-dihydro-4- 
pyrimidinol  measured  as  the  total  of 
fenarimol  and  5-l(2-chlorophenyl)-(4* 
chlorophenyl)  methyl|pyrimidine  (DHF, 
calculated  as  fenarimol),  in  or  on  grapes 
at  0.2  ppm. 

EPA  also  received  an  amendment  to 
FAP  7H5534  ft-om  Elanco  Products  Co.  to 
amend  21  CFR  Part  561  (redesignated  as 
40  CFR  Part  186  in  the  Federal  Register 
of  June  29.  1988  (53  FR  246SB))  by 
establishing  a  regulation  to  permit  the 
residues  of  the  fungicide  fenarimol  in  or 
on  the  following  feed  commodity:  apple 
pomace  (wet  and  dry)  at  2.0  ppm  and  to 
permit  the  combined  residues  of 
fenarimol  and  its  metabolites.  alpha-(2- 
chlorophenyl)-aIpha-(4-chlorophenyl)- 
1.4-dihydro-5-pjTimidinemethanol  and  5- 
[(2-chlorophenyl)(4- 
.chlorophenyl)methyl]-3,4-dihydro-4- 
pyrimidinol  measured  as  the  total  of 
fenarimol  and  5-[|2-chlorophenyl)-(4- 
chlorophenyl)methyl]pyrimidine  (DHF. 
calculated  as  fenarimol).  in  or  on  the 
following  food  additive  commodities: 
grape  juice  at  0.8  ppm  and  raisins  at  0.6 
ppm  and  the  feed  commodities  grape 
pomace  (wet  and  dry)  at  2.0  ppm  and 
raisin  waste  at  3.Q  ppm, 

Aulhorily:  21  use  346a 


Dated:  September  9. 1988 
Edwin  F.  Tuuwortb, 

Acting  Oirvctor.  Regislrotion  Division.  Office 
af  Pesticide  Programs. 
(IT!  Doc.  88-21267  Filed  9-10-98,  8:45  om) 
NLUNG  CODC  SMO-SO-W 


10PTS-598S1:  FRL-3449-4] 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanulacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Conlrol  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5[a)(l]  premanufacture  notices  arc 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1933  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984.  (49  FR  48066)  (40 
CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipL  Tliis  notice  announces 
receipt  of  four  such  PMNs  and  provides 
a  summary  of  each. 
DATES:  Close  of  Review  PeriodKi 

Y  88-251— September  18, 1988. 

Y  88-252— September  20. 1988. 

Y  88-253.  88-254— Seplem.ber  21, 1988. 

FOR  FURTHER  INFORMA'HON  CONTACT; 

Lawrence  Culleen.  Premanufacture 
Notice  Management  Branch.  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Rm.  E-611.  401  M 
Street  SW..  Washington.  DC  20460  (202) 
382-3725. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  \'E-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Fnday,  excluding  legal 
holidays. 

Yaa-251 

Manufacturer.  Confidential. 
Chemical.  (G)  Saturated  polyester. 
Use /Production.  (S)  Laminating 
adhesive  for  packaging  materials. 


nonwovcn  fabrics  and  cellulose  sponge. 
Prod,  range:  Confidential. 

>' 198-252 

Manufacturer.  Confidential. 

Chcmicol.  (G)  Polyester  polymer  with 
neopentyl  glycol. 

Use/Production.  (G)  Coating  (open, 
industrial  use.  Prod,  range:  20.000- 
270.000  kg/yr. 

Y 08-253 

Manufacturer.  Bostik  Industrial 
Division. 

Chemical.  (G)  Polycsler. 

Use/Production.  (G)  Adhesive  [open, 
nondispersive).  Prod,  range; 
Confidential. 

yaa-254 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Acid  modified 
bisphenol  A-propylene  oxide  (1:2) 
propylene  glycol  polymer. 

Use/Production.  (G)  Binder  used  in 
graphic  reproduction.  Prod,  range: 
Confidential. 

Dalt':  Seplcmber  8. 1988. 
Steven  Newbui^-Rino, 
Chief,  Public  Data  Branch,  information 
Management  Division.  Office  of  Toxic 
Substances. 

[FK  Doc.  88-21268  Filed  9-18-88:  8:45  am) 
■lUMG  COOE  ett»-50-ll 


IOPP-30241;FRL  3450-51 

Monsanto  Agricultural  Co.:  Intent  To 
Conduct  Small-Scale  Field  Test  of 
Genetically  Altered  Organism 

agency:  Environmental  Prolection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  document  gives  notice 
that  the  Monsanto  Agricultural  Co.  has 
notified  EPA  of  the  company's  intent  to 
conduct  a  small-scale  field  test  of  a 
genetically  altered  organism. 
Pseudomonas  aureofaciens  (Ps  2- 
79R.VL3).  to  be  used  on  winter  wheat 
FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Lois  Rossi.  Product  Manager 
(PM)  21,  Registration  Division  (TS- 
767C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.,  SW..  Washington.  DC  20460, 

Office  location  and  telephone  number: 
Rm.  227.  CM  =2.  Environmental 
Protection  Agency,  1921  Jefferson 
Davis  Highway.  Arlington.  VA  22Z02. 
(703)-557-1900. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

received  from  the  Monsanto  Agricultural 
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Co..  800  N.  Undbers  BJvcL.  St.  Louw.  MO 
63167,  a  notificabon  of  intent. 
notificd'jon  number  524-N'MP-006,  to 
conduct  a  small-scale  field  test  of  a 
fleneticaliy  altered  organism. 
Pseudomonas  aureofociens  (Pt.  2- 
79RNL3),  a  fungicide  to  be  used  on 
winter  wheat  as  seed  treatmeDl  to 
evaluate  wheat  root  colonization  and 
level  of  root  infection  by  take-all  fungus. 
Wheat  grown  from  treated  seed  will  be 
destroyed  or  used  for  research  purposes. 
The  Agency  intends  to  respond  to  this 
r.otification  by  October  1. 1968. 

Authorit>-:  7  U  S.C  136. 
Daiedi  September  12.  196a 
Edwin  F.  Tmawiirth, 

Acting  Director.  Registration  Div/sron.  Office 

of  Pesticide  Proi^rams. 

[FT?  Doc.  88-21386  Filed  9-16-88;  8:45  am] 


FEDERAL  DEPOSIT  IMSURANCC 

CORPORATION 

Information  Cottaction  Stfbmmed  to 
0MB  for  Review 

agency:  Federal  Deposit  fnsnrance 

Corporation. 

action:  Notice  of  information  coHection 

submitted  to  0M6  for  review  and 

approval  under  the  Paperwork 

Reduction  Act. 

SUMMARY:  The  submission  is 
summarized  as  follows: 

Ty-pe  of  Review:  Renewal  wtthoat  any 
change. 

Title:  Application  for  Consent  to 
Reduce  or  Retire  CapitaL 

Form  Number  None  tetter 
application). 

0MB  Number  3064-0079. 

Expiration  Date  of  Current  OMB 
Clearance:  U/ 30(88. 

Frequency  of  Response:  On  Occasion. 

Respondents:  Insured  state 
nonmember  banks  app^ng  for  FtMC 
consent  to  reduce  or  retire  capital 

Number  of  Respondents:  179. 

Number  of  Responses  Per 
Respondent- 1. 

Total  AnnuaJ  Responses:  179. 

A  verage  Number  of  Hoars  Per 
Response:  1. 

TotaJ  Annual  Burden  Hours:  179. 

OMB  fleviewer  Robert  Neai  (202) 
395-7340.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  New 
Executive  Office  Building  Washingtoru 
DC  20503. 

FDIC  Contact:  ]ohn  Kcrper.  f202l  B98~ 
3810,  Assistant  Executrve  Secretary-. 
Room  6096.  Federal  Deposit  Insurance 
Corporation,  550— 17th  Street.  NW.. 
Washington.  DC  20429. 


Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  shoud!  be  submitted  od  or  before 
November  18.  1988. 
AOORESSC3:  A  copy  of  the  submission 
may  be  obtained  by  catHniif  or  writing 
the  FDIC  conUct  listed.  Comments 
rp|garding  the  submission  should  be 
addressed  to  the  ONfB  reviewer  hsfed. 
The  FDIC  would  be  interested  in 
receiving  a  copy  of  the  comments. 

SUPPLEMENTAAY  INFORMATION:  Thu 

FDIC  18  requesting  OMB  approval  to 
continue,  without  chanj^,  the  collection 
of  information  involved  in  requiring 
insured  state  nonmember  banka  to 
submit  letter  applications  to  obtain 
FDtC  consent  pnor  to  reducing  or 
retiring  any  part  of  !heir  common  or 
preferred  stock  or  retire  any  part  of  thpir 
capital  notes  or  debentures.  Socb 
consent  is  mandatory  under  law  (12 
use.  1828(1)).  The  FDIC  evaluates  the 
information  ctmtaioed  in  a  letter 
application  sulnnitted  by  a  requesting 
bank  and  makes  a  decision  to  grant  or 
withhold  consent  based  on  statutory 
consideration. 

Dated:  September  12. 1988. 
Federal  Deposit  Insurance  Corpocatwio. 
Hoyia  L  Robioaoo, 
ExecuLveSecifHary. 

[FK  Doc  aa-Z1242  Filed  »-ia-8a;  B^45  am] 
BKlMttCOQC  trM-tVW 


FEDERAL  MARITIME  COMMISSION 

Ocean  Fr«4gftt  Forwarder  License 
Revocation* 

Notice  la  hereby  given  that  ibt- 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S-C.  app.  ins)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  510, 

License  Number  1635. 

Name:  Luis  F.  Torres  d/b/a  Costa 
International  Fretght. 

Address:  P.O.  Box  160131.  Midmi.  FL 
33116. 

Date  Revoked:  August  2a  1986. 

Reason:  Surrendered  bcense 
voluntarily. 

Lcense  Number  2727. 

Name:  Canter  Wegner  d/b/a  Wej^ner 
International  Forwarding  Company. 

Address:  P.O.  Box  72137,  Manetta, 
Georgia  30007-2137. 

Date  Revoked:  August  29.  1988. 

Reason:  Surrendered  license 
voluntarily. 

License  f^mher  1227  A. 

Name:  Fast  Shipping  Co. 


Address:  P.O.  Box  523363.  7370  NW. 
36th  Street,  Miami,  FL. 
Date  Revoked:  September  1, 1988. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 
Robert  C.  Draw. 

Dirvctor  Bureau  of  Domestic  RegtMlaLioa. 
[FR  Doc  88-21303  F:ltd  9-16-^88;  8:45  amj 
SILUMO  CODE  ftrMM)l-« 


Performanc*  Ravtew  Boan^ 

Membership 

AACNCTt  Federal  Maritime  Conunission. 
ACTKM:  Notice. 

summary:  Notice  is  hereby  given  of  the 
najnes  of  the  memberB  of  the 
Performance  Review  Board. 
FOR  FURTHER  IMTORMATKm  COfrTACT: 

Wiliiam  \.  Herron.  Jr.,  Director  of 
Personnel.  Federal  Maritime 
Commissiun.  1100  L  Street  NW.. 
Washmgton.  DC  20S73. 
SUPPtfMCNTARV  IMPOMIATIOK  Section 
4314(c|  (1)  through  fS)  of  title  5.  U.S.C 
requires  each  agency  to  establish,  in 
acx»rdance  with  regulations  prescnbed 
by  the  Office  of  Pesooiiei  Management 
one  or  more  performance  review  boards. 
The  board  ahall  review  and  evaluate  the 
imtiaJ  appraisal  of  a  senior  executive's 
performance  by  the  supervisor,  along 
with  any  recommendations  to  the 
appuintuig  authonty  relative  to  the 
performance  of  the  senior  executive. 
Idiiaat }.  Caiwy, 
VtceChcirman. 

The  Members  of  the  Performance 
Review  Board  Are 

1.  lames  |.  Carey,  Vice  Chairman 

2.  Thomas  P.  Moakley.  Commissioner 
3  F,dward  ).  Pfailbm,  Commissioner 

4-  Francis  ).  IvancK.  Commisaioner 

5.  Charles  E.  Morgan.  Chief. 
Administrative  Law  )udge 

6.  Norman  D.  Kline.  Administrative  Law 
Judge 

7.  Joseph  N.  Ingolia,  Administrative  Law 
Judge 

a.  Edward  P.  Walsh.  Managing  Director 
0  Robert  D.  Bourgoin.  General  Counsel 
10.  John  Robert  Ewers,  Director.  Bureau 
of  Administration 

11  Wm.  Jarrel  Smith,  Jr..  Director. 
Bureau  of  Investigations 

12  Robert  A.  EHavrorth.  Director.  Bareau 
of  Economic  Analysis 

13.  Seymour  Glanzer.  Director.  Bureau  of 
Hearing  Counsel 

14.  Robert  C  Drew,  Dtrtctor,  Bureau  of 
Domestic  Regnlatkwi 

15.  Joseph  C.  Polking.  Secretary 
18  Bruce  A.  Dombrowski,  Deputy 

Managing  Director 
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17.  Austin  L  Schmitl,  Director.  Bureau  of 
Trade  Monitoring 

|FR  Doc.  88-21307  Filed  9-16-88;  8:45  am) 
e>LLrt*o  cooc  1730-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Meetings 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces 
for  ihcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meetings:  The  following  advisory 
committee  meetings  are  announced: 

Immunology  Devices  Panel 

Date,  time,  and  place.  October  6  and 
7. 1968,  9  a.m..  Ria  503.A-529A,  Hubert 
H.  Humphrey  Bldg..  200  Independence 
Ave.  SW.,  Washington.  DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  October  6. 1988,0 
am  to  10  a.m.;  open  committee 
discussion,  10  a.m.  to  12  m.;  closed 
presentation  of  data.  1  p.m.  to  3  p.m.: 
closed  committee  deliberations,  3  p.m.  to 
4  p  m.;  open  committee  discussion.  4 
p.m.  to  5  p.m.:  open  committee 
discussion.  October  7. 1988,  9  a.m.  to  10 
a.m.:  closed  presentation  of  data,  10  am. 
lo  12  m.;  closed  committee  deliberations. 
1  p  m.  to  3  p.m.;  open  commtllee 
discussion,  3  p.m.  to  5  p.m.;  Srikrishna 
Vadlamudi.  Center  for  Devices  and 
Radiological  Health  (HFZ-440),  Food 
and  Drug  Administration.  8757  Georgia 
Ave..  Silver  Spring.  MD  20910.  301-427- 
7550. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  currently  in  use 
and  makes  recommendations  for  theirs 
regulation. 

Agenda—Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  23. 
1988.  and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  01 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
partipants,  and  an  indication  of  the 


approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  a  premarket 
approval  application  for  a  tumor  marker 
lest  kit  for  the  monitoring  of  cancer. 

Closed  presentation  of  data.  Trade 
secret  and/or  confidential  commercial 
or  BnancJal  information  wall  be 
presented  to  the  committee  regarding 
the  above  premarket  approval 
application.  This  portion  of  the  meeting 
will  be  closed  to  permit  discussion  of 
this  information  (5  U.S.C.  552(c)(4)). 

Closed  commitee  deliberations.  The 
committee  will  review  and  discuss  trade 
secret  and/or  confidential  or  fmancial 
information  regarding  the  above 
premarket  approval  application.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b{c)(4)). 

Ophthalmic  Devices  Panel 

Date.  time,  and  place.  October  19  and 
20, 1988,  9  a.m..  Auditorium,  Hubert  H. 
Humphrey  Bldg.,  200  Independence 
Avenue  SW..  Washington.  DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  October  19, 1988,  9 
a.m,  to  10  a.m.;  open  committee 
discussion,  10  a.m.  to  3  p.m.;  closed 
committee  deliberations,  3  p.ra.  to  4  p.m.; 
open  committee  discussion,  4  p.m.  to  5 
p.m.;  open  public  hearing,  October  20. 
1988.  9  am.  to  10  a.m.;  open  committee 
discussion,  10  a.m.  to  3  p.m.;  closed 
committee  deliberations,  3  p.m.  lo  4  p.m.; 
open  committee  discussion,  4  p.m.  to  5 
p.m.;  Daniel  W.  C.  Brown.  Center  for 
Devices  and  Radiological  Health  (HFZ- 
460),  Food  and  Drug  Administration. 
8757  Georgia  Avenue,  Silver  Spring.  MD 
20910,301-427-7320. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  currently  in  use 
and  makes  recommendations  for  their 
regulation.  The  committee  also  reviews 
data  on  new  devices  and  makes 
recommendations  regarding  their  safety, 
effectiveness,  and  suitability  for 
marketing. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  date, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Tliose  desiring  lo  make 
formal  presentations  should  notify  the 
contact  person  before  October  2. 1988. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  end  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 


Open  committee  discussion.  On 
October  19. 1988.  the  committee  will 
discuss  general  issues  relating  to 
approvals  of  premarket  approval 
applications  (P.MA's)  for  Nd:YAG  lasers, 
intraocular  lenses  (lOL's),  and  other 
class  III  surgical  or  diagnostic  devices, 
and  may  discuss  specific  PMA's  for 
these  devices.  If  discussion  of  all 
pertinent  Nd;YAG  laser.  lOL  or  other 
class  III  surgical  or  diagnostic  device 
issues  are  not  completed,  discussion  will 
be  continued  the  following  day.  On 
October  20, 1988,  the  committee  will 
discuss  PMA's  for  contact  lenses  and 
other  devices,  and  requirements  for 
PMA  approval. 

Closed  committee  deliberations.  The 
committee  may  discuss  trade  secret 
and/or  confidential  commercial  or 
financial  information  relevant  to  PMA's 
for  lOL's.  NdiYAG  lasers,  contact 
lenses,  or  other  ophthalmic  devices. 
These  portions  of  the  meeting  will  be 
closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552b(c)|4)). 

General  and  Plastic  Surgery  Devices 
Panel 

Date,  time,  and  place.  October  20, 
1988.  e  a.m.,  Rm.  503A-529A.  Hubert  H. 
Humphrey  Bldg.  200  Independence 
Avenue  SW..  Washington,  DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  8  a.m.  to  10  a.m.: 
open  committee  discussion.  10  a.m.  to  4 
p.m.;  closed  committee  deliberations,  4 
p.m.  to  5  p.m.;  Paul  F.  Tilton,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
410).  Food  and  Drug  Administration. 
8757  Georgia  Avenue,  Silver  Spring,  MD 
20910.  301-427-7238. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  currently  in  use 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  29. 
1988.  and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss:  (1) 
Reclassification  petitions  for 
polypropylene,  polyethylene 
Icrephthalate,  and  silk  surgical  sutures. 
and  (2)  a  supplement  to  a  premarket 
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approval  apphcation  for  a  hemostatic 
asenl  for  neurosurgical  use.  The 
committee  may  also  diacusa  a  premarket 
approval  appbcatioo  for  ■  nylon  surgical 
auture  and  a  reclassificatiofi  petition  for 
suction  lipectomy  devices. 

Closed  commiOee  deitberol/ans.  The 
committee  may  discuss  trade  secret 
and  or  confidential  or  commercial 
information  regarding  the  manufacture 
of  a  hemostatic  agent  and/or  nylon 
surgical  suture.  This  portion  of  the 
meeting  wiU  be  closed  to  permit 
discussion  of  this  information  (5  US.C 

552bic|(41). 

Each  public  advisory  committee 
meering  listed  above  may  have  as  many 
ds  four  separable  portions.  {!)  An  open 
public  hearing,  (2)  an  open  committee 
discussioa  (3)  a  closed  presentation  of 
data,  and  (4}  a  dosed  committee 
deliberation.  Every  advisory  coinmitte« 
meeting  shall  have  an  open  poblic 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
Will  depend  upon  the  specific  meeting 
involved-  The  dates  and  times  reserved 
for  the  separate  portrons  of  each 
committee  meeting  are  listed  above 

The  open  public  beanng  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  nut 
last  that  long.  It  is  emphasized,  however. 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  lime  for  public 
participation,  and  an  open  public 
heanng  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work- 
Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  ?1  CFR  Part  101 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  adminrstrative  proceedings, 
including  heanngs  before  pubhc 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  Iimitatior«, 
to  videotape,  film,  or  otherwise  record 
FDA  9  public  administratrve 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Reg;ister  notice  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meetmg. 

Any  interested  person  who  wishes  to 
be  assured  of  the  nght  to  make  an  oral 
presentation  at  the  open  pubhc  heanng 
portion  of  a  meeting  shall  inform  the 
contact  person  hsted  above,  either 
orally  or  in  wntmg.  prior  to  the  meeting. 
Any  person  aitendmg  the  hearing  who 


doffs  no*  m  advance  of  the  meeting 
request  an  opportunity  to  speak  wiU  be 
allowed  to  make  an  oral  presentation  at 
the  hearmg's  condasion.  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  mterested  in  speciflf,  agenda 
items  to  be  discussed  in  open  session 
may  a8c:ertam  from  the  contact  person 
the  approximate  tune  ol  diacu.<uujn 

Details  on  the  agenda,  question*  to  be 
addressed  by  the  committee,  and  cam>nt 
liSt  of  committee  members  are  available 
from  the  contact  person  before  and  after 
the  meeting.  Transcripts  of  the  open 
portion  oS  the  meetins  will  be  available 
from  the  Freedom  of  Information  Office 
(HFI-3S1.  Food  and  Drug  Adm. lustration. 
Rm.  12A-ia.  5«00  Fishers  Une. 
Rockville.  MD  20657.  approximHtiey  IS 
workmg  days  after  the  meeting,  at  a  cost 
uf  10  centa  per  page.  The  traoscnpl  may 
be  viewed  at  the  Dockets  Management 
Branch  [HFA-3051.  Food  and  Drug 
.Administration.  Rm.  4-62.  5«X)  Ptshers 
l^me.  Rockviile,  MD  20a57. 
approximately  15  workmg  days  after  the 
meeting,  between  the  hours  of  9  a.in. 
and  4  p.m..  Ktonday  through  Fnday. 
Summiiry  mmutes  of  the  open  portion  of 
the  meeting  will  be  avuJabU>  from  the 
Freedom  of  Information  Office  laddress 
above]  beginning  approximately  90  days 
after  the  meeting. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  slated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed,  The  Federal 
Advisory  Committee  Act  (FACAl.  aa 
amejided  by  the  Government  m  the 
Sunshine  Act  [Pub.  L  94— W9).  p*y-mits 
such  closed  advisory  committee 
meetings  in  certain  rircumstances. 
Those  portions  of  a  meeting  designated 
as  closed  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  PACA.  as  amended,  provides  that 
a  portion  of  a  meetmg  may  be  closed 
where  the  matter  for  discussion  involves 
ti  trade  secret  commercial  or  Rnanciaf 
mformahcm  that  is  privileged  or 
confidential:  information  of  a  person.il 
nature,  disclosure  of  whirh  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy-  investtgatory  files 
compiled  for  law  enforcement  purposes: 
information  the  premature  disciosupe  of 
which  would  be  bkely  to  signtficanfly 
frustrate  impiemCTtlation  of  a  pmposed 
agency  action:  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters 

Examples  of  portions  of  FDA  advisory 
committee  meetings  thai  ordrnnnly  may 
be  closed,  where  necessary  and  m 
accordance  with  FACA  crilena,  include 
the  review,  discussion,  and  evaluation 


of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 

disclosure  is  likely  to  stflmfrcantiy 
fruslTitle  implemenlation  of  propoeed 
agency  action:  review  of  trade  secrets 
and  conf)d«*nHal  commercial  or  ftrmncial 
information  submitted  to  the  agenry: 
consideration  of  matters  mvolvmg 
investigatory  files  compiled  for  Idw 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individua)  patient  rerr>rds,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  ofpersonul 
privacy. 

Examples  of  portions  uf  VUA  advisory 
committee  meetings  that  ordinarily  shall 
not  he  closed  include  the  review, 
discusiiinn.  and  evaluation  uf  general 
preclinical  and  dinical  tesi  protocols 
and  procedun*8  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  dasa  of  marVeled 
drugs  or  devures:  review  of  data  and 
information  on  specific  investigaliooai 
or  marknied  drugs  and  devices  that  have 
previoDsty  been  made  public: 
prespnfstion  of  any  other  data  m 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA. 
as  amended;  and.  notably  deliberative 
sessions  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
lustify  closing. 

This  notice  is  issued  under  section 
10(a|(l)  and  (2)  of  the  Federal  Advisory 
Comnullee  Act  (Pub  U  92-463.  86  Stal. 
770-r?e  (5  U.S.C.  App,  in.  and  FDA's 
regulations  (21  OR  Part  14)  on  advisory 
committees. 

Dated:  September  13  1988 
Frank  E.  Toung, 

Commissioner  off'Xaiiwd  Oruns- 
IFR  Doc  88-21297  Filed a-14~aS;2^S  pal 
eiujNO  cooc  4iw-aMi 


Advisory  Commtneea:  UccUnga 
agency:  Food  and  Drug  Adnuniatratiun. 


action:  Notice. 


SUMMAHV:  This  notice  announces 
forthcommg  meetings  of  public  advisory 
comnuttees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  dlso 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  m 
open  public  hearings  before  FDA's 
advisory  committees. 

Meetings:  The  following  advisory 
committee  meetings  are  announced: 
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\'eterinar}  Medictoe  Advisor) 
Committee 

Date.  time,  and  pJocf  October  11, 
l^afl.  tt:45  ajn..  October  12. 1988.  8  a.m.. 
Coofereace  Rms.  C  iind  H.  Parklawn 
Bldg..  SeOO  Piafaerv  Une.  Rockville.  MD 

Type  ofnwettnfi  and  contact  person. 
Open  public  heanng,  October  11,  1988, 
8.45  am  to  9:45  am  .  unless  public 
participation  does  not  las)  that  long; 
open  committee  discussion.  B:45  a.m.  to 
4  30  p.m..  open  committee  discuasion. 
October  12.  1988. fl am  to  11:30 a.m.; 
( iary  E  Stefan.  Center  for  Vetennary 
.Medicine.  Food  and  Drug 
.^dmmlst^atJon  (HFV'-244|.  5600  Fishers 
Lane.  RockviUe  MD  20657.  301-443- 
0830. 

Cfneral  funcOon  of  the  comtnittee 
The  committee  reviews  and  evaluates 
(Available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  new  animal  drugs,  feeds, 
-ind  devices  for  use  in  the  treatment  and 
prevention  of  animaJ  diaeaaes  and 
increased  animal  production. 

Agendo — Open  pubhc  heanng  Any 
mterealed  pervons  may  present  data, 
information,  or  views,  orally  or  m 
wntmg.  on  uaues  pending  tsefore  the 
committee. 

Open  committcp  diacanion.  The 
committee  will  discuss:  (1|  The 
rUssificabon  of  prescription  and  over- 
the-counter  animal  drug  products.  (21 
sulfamethasne  animal  drugs.  (3)  the 
identiFication  of  disease  conditions  and 
species  for  which  drug  approvals  are 
i-.eeded.  14)  the  Cmter  for  Vetennary 
Medicme'B  adverse  animal  dru^  reaction 
reportkig  program,  and  (5j  the 
idenliftcatioa  of  issues  which  the  Center 
for  Veterinary  Medicine  and/or  the 
committee  should  address. 

Endocrinotogic  end  MetaboKc  Drugs 
Advisory  Committee 

Dale.  lime,  and  place  October  17, 
1988.  9  a.m..  Jack.  Ma&ur  Auditorium. 
Bldg.  10,  National  Institutes  of  Health. 
9000  RockviUe  Pike,  Belhesda.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  October  17,  1988.  9 
am  to  10  a  m..  unless  public 
participation  does  nut  last  that  long, 
open  committee  dtscuBsiaa  10  a.m.  to  5 
p.m.;  lohn  R.  Short,  Center  for  Drug 
Evaluation  and  Keseurch  (HFD-510). 
Food  and  Drug  Administration,  5600 
F.shers  Lane.  RockvUie.  MD  20857.  301- 
443-3510. 

General  fimcUon  of  the  cotnmittee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marl^eted  and 
investigational  human  drugs  for  use  m 
endocrine  and  metabolic  disorders. 


Agenda — C^en  pubhc  hearing. 
Interested  persons  requestmg  to  present 
data,  loformatioo.  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
cunmiitiee  contact  person 

Open  cotnmiUee  discussion.  The 
committee  wili  discuss  the  safety  and 
effectiveness  of  Lopod  lgemfibrozil|  for 
the  claim  of  preventing  coronary  heart 
disease.  The  results  of  the  Helsinki 
Heart  Study  will  be  the  basis  of 
discussion 

FDA  public  advisory  comnullee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
heanng.  (2)  an  open  coramiltee 
discussion,  13)  a  closed  presentation  of 
data,  and  |4)  a  closed  committee 
deliberation.  Ever^'  advisory  committee 
meetmg  shall  have  an  open  public 
hearing  portion,  ^^1lethe^  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  for  the  open 
portions  of  each  committee  meeting  are 
listed  above. 

The  open  public  heanng  portion  of 
each  meetmg  shall  be  si  least  1  hour 
long  unless  public  participation  does  not 
last  thiit  long.  It  is  emphasized,  however. 
that  the  1  hour  time  limit  for  an  open 
public  heanng  represents  a  mirumum 
rather  than  a  maximum  lime  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Piiblic  bearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
coni:«ming  the  policy  and  procedures 
for  electronic  media  coverage  of  FDAs 
pubhc  administrative  proceedings. 
including  hearings  before  pubhc 
advisory  committees  under  21  CFR  Part 
14  Under  21  CFR  10.205.  representatives 
of  the  electronic  rocKiia  may  be 
permitted,  subiecl  to  certam  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA  B  public  admmistrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisor)'  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginnmg  of  the  open  portion  of  a 
meeting 

Any  mterested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 


does  not  m  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  tune  permits. 
at  the  chairper»oc'»  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  m  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  arr 
available  from  the  contact  person  beforr- 
and  after  the  meeting.  Transcripts  of  thf 
open  portion  of  the  meeting  will  be 
tivailable  from  the  Freedom  of 
Information  Office  (Hn-35).  Food  and 
Drug  Administration.  Rm  12A-16,  5600 
Fishers  Lane.  Rockville.  MD  208S7, 
approximal4^1y  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcnpt  may  be  viewed  at  the 
Dockets  Management  Branch  [IfFA- 
3051,  Food  and  Drug  Administration.  Rm 
4-62.  560D  Fishers  Lane,  RockviUe.  MD 
20857.  approximately  15  working  days 
after  the  meeting,  between  the  hours  of  9 
ajn.  and  4  pm,.  Monday  through  Fndd> 
Summar>'  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  day^ 
after  the  meeting 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisor> 
Committee  Act  (Pub.  L.  92-463.  86  Slat. 
770-776  15  U.S.C  App.  li).  and  FDAs 
regulations  (21  CFR  Part  14j  on  advi£or>' 
committees. 

DaiocL  September  13.  ittBB 
lotui  M.  Taylor. 

Assjciote  Commissioner  for  Reguhiory 
Affairs 

If-Tl  Doc  Btl-MZM  Piled  9-16-88;  8:«  am) 
BfUlNQ  CODE  4t«h01-ll 


National  tnstjtule*  of  Health 

Division  of  Research  Reeouroes: 
MeeUng  of  the  Biomedical  Research 
Technotogy  Review  Cosnmtttee 

Pursuant  to  Pub.  L  92-463.  notice  la 
hereby  given  of  the  meeting  of  the 
Biomedical  Research  TechnDlog> 
Review  Co.Tunjttee  (BRTRCl.  Division  n! 
Research  Resources  (DRRJ.  November 
a-9. 1988.  BuUdiog  31.  Conference  Room 
9,  C  Wmg.  National  Insliiules  of  Health 
9000  Rockville  Pike.  Bethesda.  M«ir>Und 
20892 

This  meeting  will  be  open  to  the 
public  on  November  9.  from  2.'00  p.m 
until  recess,  during  which  time  ihere  wii; 
be  comments  by  the  Acting  Direclor, 
DRR.  and  a  report  of  the  Director  BRTP 
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Attendance  by  the  public  will  be  limited 
to  space  avaitdble. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b|c|(4)  and  552blc)(6). 
Title  5.  US.C.  and  sec.  lOld)  of  Pub,  L 
92-463.  the  meeting  will  be  closed  to  the 
public  from  approximately  9:00  a.m. 
November  8  until  recess  and  from  8:30 
a  m.  to  2:00  p.m,,  on  November  9  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications  The 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy, 

Mr,  lames  Augustine.  Information 
Officer,  Division  of  Research  Resources. 
Bldg.  31.  Rm.  5B-10.  National  Institutes 
of  Health.  Bethesda.  MD  20892.  (301) 
496-5545.  will  provide  a  summary  of  the 
meeting  and  a  roster  of  committee 
members  upon  request.  Dr.  Caroline 
Holloway.  Executive  Secretary, 
Biomedical  Research  Technology 
Review  Committee.  Division  of  Research 
Resources.  Bldg.  31.  Rm.  5B-41,  National 
Institutes  of  Health.  Bethesda.  MD 
20892,  (301)  496-5411.  will  furnish 
substantive  program  information  upon 
request. 

(Catalog  of  Federal  Oomestic  AasKslance 
Program  No.  13.371.  Btolechnolo?y  Research. 
National  Institutes  of  Health  ) 
Dated:  September  13. 1986. 
B«lty  |.  Bwwidge. 

CommiUee  Management  Officer  NIH 
[FR  Doc.  88-21333  Filed  9-16-88:  8:4S  am) 
BILUNa  COOE  41«K41-M 


Division  of  Research  Resources; 
Meeting  of  the  General  Clinical 
Research  Centers  Commtttee 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
General  Clinical  Research  Centers 
(GCRC)  Committee.  Division  of 
Research  Resources  (DRR).  November 
lS-18. 1988.  at  the  National  Institutes  of 
Health.  Conference  Room  6.  Building  31. 
9000  Rockville  Pike.  Bethesda.  Maryland 
20692. 

The  meeting  will  be  open  to  the  public 
on  November  15  from  3:00  p  m.  to  4:00 
p.m.  during  which  time  there  will  be 
comments  by  the  Acting  Director,  DRR: 
and  an  update  on  the  General  Clinical 
Research  Centers  Program  by  Dr.  Judith 
L  Vaitukaitis.  Director.  GCRC  Program, 
DRR.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)14)  and  5S2b(c)(8). 
Title  5.  U,S,  Code  and  sec.  10(d)  of  Pub 


L  92-463.  the  meeting  will  be  closed  to 
the  public  on  November  15  from  8:30 
am,  to  3:00  pro.  and  400  p,m,  to  8:00 
p  m,.  and  on  November  16  from  8:00  am 
to  approximately  4:00  p,m„  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  of 
commercial  property,  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Mr  lames  Augustine.  Information 
Officer.  DRR.  Building  31,  Room  5810, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  (301)  496-5545,  will 
provide  a  summary  of  the  meeting,  and  a 
roster  of  the  committee  members  upon 
request,  Dr,  Bela  |,  Gulyas.  Executive 
Secretary,  General  Clinical  Research 
Centers  Committee.  (301 1  496-6595.  will 
furnish  proi?ram  information  upon 
request. 

(Catalog  of  Federal  Domestic  AfcSistance 
Program  No.  13,333.  Clinical  Research. 
National  Institutes  of  Health), 
Dated:  September  13.  1988. 
Betty  |.  Beveridge. 

Cowmiltee  Munofiement  Officer.  SIH 
(FR  Doc.  88-21334  Piled  9-18-88.  845  am) 
nuMO  coot  t\iit-ay-» 


National  Cancer  Institute;  Meetings 

Pursuant  to  Pub,  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Cancer  Advisory  Board. 
National  Cancer  Institute.  September 
28-28. 1988,  Building  3lC.  Conference 
Room  8  61h  Floor.  National  Institutes  of 
Health.  9000  Rockville  Pike.  Bethesda, 
Mar>-land  20892.  Meetings  of  the 
Subcommittees  of  the  Board  will  be  held 
at  the  times  and  places  listed  below. 
Portions  of  the  Board  meeting  and  its 
Subcommittees  will  be  open  to  the 
public  to  discuss  issues  relatmg  to 
committee  business  as  indicated  in  the 
notice.  Attendance  by  the  public  will  be 
limited  to  space  available 

Portion  of  the  meeting  will  be  closed 
to  the  public  as  indicated  below  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c|(8).  Title  5. 
C.S.C.  and  sec.  10(d)  of  Pub,  L  92^63. 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  of  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs  Winifred  I  Lumsden.  Committee 
Management  Officer.  National  Cancer 
Institute.  9000  Rockville  Pike.  Building 
31,  Room  10A06.  National  Institutes  of 
Health.  Bethesda.  Maryland  20892  (301/ 
496-5708)  will  provide  a  summary  of  the 
meeting  and  rosters  of  the  Board 
members,  upon  request. 

Name  of  Committee:  AIDS 
Subcommittee. 

Executive  Secretary:  Dr.  Maryann 
Roper  Building  31.  Room  11A48. 
Bethesda.  MD  20892  (301/496-1927). 
Date  of  Meeting:  September  26. 
Place  of  Meeting:  Building  3lC, 
Conference  Room  7 

Open:  Immediately  following 
adjournment  of  NCAB  meeting  to 
adjournment 

Agenda:  Discuss  update  on  AIDS 
activities  within  the  National  Cancer 
Institute. 

Same  of  Committee:  Subcommittee  on 
Organ  Systems. 

Executive  Secretary:  Dr.  Andrew 

Chiarodo.  Blair  Building.  Room  722A. 

Bethesda.  MD  20892  (301/427-8818). 

Date  of  Meeting:  September  26. 

Place  of  Meeting:  Building  31C, 

Conference  Room  8. 

Open:  Immediately  following 
adjournment  of  NCAB  meeting  to 
adjournment. 

Agenda:  To  review  Organ  Systems 
Program. 

A'ome  of  Committee:  Subcommittee  on 
Information  and  Cancer  Control  for  the 
Year  2000 

Executive  Secretary:  Mr.  ),  Paul  Van 
Nevel.  Building  31.  Room  10A29. 
Bethesda.  MD  20692  (301/496-6631). 
Date  of  Meeting:  September  28. 
Place  of  Meeting:  Building  31C. 
Conference  Room  8, 

Open:  530  p,m,  to  adjournment 
Agenda:  Follow-up  on  NCAB  hearings, 
Same  of  Committee:  Subcommittee  on 
Special  Actions  for  Grants. 

Executive  Secretary:  Mrs,  Barbara  S 
Bynum.  Buildi.ng  31,  Room  10A03. 
Bethesda,  MD  20892  (301/496-5147). 
Dote  of  Meeting:  September  27. 
Place  of  Meeting:  Building  3lC, 
Conference  Room  6. 
Closed:  8:30  a.m.  to  adjournment. 
Agenda:  Review  and  discussion  of 
individual  grant  applications. 

Name  of  Committee:  Subcommittee  on 
Planning  and  Budget 

Executive  Secretory:  Ms,  Judith 

Whalen.  Building  31.  Room  11A19. 

Bethesda.  MD  20892  (301/496-5515). 

Date  of  Meeting:  September  27. 

Place  of  Meeting:  Building  31C. 

Conference  Room  8. 
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Open:  Immediately  following 

adioummenl  of  the  Subcommittee  on 
Special  Actiocu  for  Grants 

Agenda:  Discuuion  of  FY  88  and  FY 
B9  budgets  and  the  FY  90  B\  -Pass 
Budget 

Name  of  Committee  Subcommittee 
for  Review  of  Contracts  and  Budget  for 
the  Office  of  the  Director. 

Executive  Secretary  Mr.  Philip 
Amoruao.  Building  31.  Room  11A48. 
Bethesda.  KTO  20892  (301  (496-5737), 

Date  of  Meeting  September  27. 

Place  of  Meeting.  Building  3lC. 
Conference  Room  7, 

Open:  Immediately  following 
adjournment  of  the  Subcommittee  on 
Planning  and  Budget, 

Agenda:  To  discuss  contracts  for  the 
Office  of  the  Director,  NO. 

Name  of  Committee'  National  Cancer 
Advisory  Board. 

Executive  Secretary:  Mrs,  Barbara 
Bvnum,  Building  31,  Room  10A03. 
Uelhesda.  MD  20892  (301/496-5147). 

Date  of  Meeting:  September  28  and  28. 

Place  of  Meeting:  Building  3lC. 
Conference  Room  6- 

Open  September  25.  8.30  a.m.  to 
recess,  September  28.  8  ajn.  to 
adjourn  nieni. 

Agenda.  Reports  on  activities  of  the 
President's  Cancer  Panel:  the  Director's 
Report  on  the  Nabonal  Cancer  Institute: 
Subcommittee  Reports,  and  New 
Business, 

Dated;  Seplemoer  13.  tSSa. 
tMy  \.  Bmnidgs. 

Committee  Klanagement  Officer.  NTH. 
(Catalog  of  Federal  Domestic  Asiiltance 
Progrsfn  Numtiers:  13  392.  Project  grants  in 
cancer  construction  13  393,  Proiect  grants  m 
cancer  cauae  and  prevention:  13  394.  Prolf'Ct 
grants  in  cancer  detection  and  diagnosis: 
13  39S,  PrLi|<K.Is  grams  in  caoi-tT  treatment. 

13.396.  Projecl  gidiiu  in  Lancet  biology: 

13.397.  PrMJect  grant."  in  cancer  cfuiers 
support  13,398-  Project  grants  in  cancer 
research  manpower  and  13.3?9  Project 
grants  and  c^mtractB  in  cancer  control] 

[FR  Doc,  88-21327  Filed  9-16-88.  8,45  lUnj 
atLLMa  COOE  4t4»4v4l 


National  Cancer  Institute;  Meeting 

Pursuant  to  Pub,  L-  92-403,  notice  is 
hereby  given  of  the  meeting  of  tlw 
Biometry  and  Epidemiology  Contract 
Review  Ctjmmittee.  National  Cancer 
Institute.  National  Institutes  of  Health. 
October  13-14. 1968  at  the  Bethesda 
Marriott.  5151  Pooks  HiU  Road, 
Bethesda.  Maryland  20614 

This  meeting  will  be  open  to  the 
public  on  October  13  from  9  am  to  10 
am.  to  discufts  administrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  available. 


lo  accordance  with  the  provisions  set 
forth  in  sees  5S2b|cll4|  and  552b|cj(6J, 
Title  5.  use.  and  sec,  10(d)  of  Pub,  L 
92-463.  the  meeting  will  be  closed  lo  the 
public  on  October  13  from  10  am,  to 
recess:  and  on  October  14  from  9  am.  to 
sdjoumment  for  the  review,  discussion 
and  ev^aluation  of  individual  contract 
proposals.  These  proposals  and  the 
disCTissions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  matenal  and 
perstmal  information  concerning 
individuals  associated  with  the 
proposals,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  perw^na!  privacy. 

Mrs  Winifred  Lumsden.  Committee 
Management  Officer,  National  Cancer 
Institute,  Building  31,  Room  10A()6, 
National  Instihites  of  Health  Bethesda 
Maryland  20892  (301/486-5708)  will 
provide  a  stimmary  of  the  meeting  and  a 
roster  of  committee  members,  upon 
request. 

Dr.  Haney  P  Stein.  Executive 
Secretary.  Biometry  and  Epidemiology 
Contract  Review  Committee.  .National 
Cancer  Institute.  Westwood  Building. 
Room  804.  National  Institutes  of  Health. 
Bethesda  Maryland  20892  (301/496- 
7030)  will  furnish  substantive  program 
information,  upon  request. 

Dated;  September  13. 1988 
Betty  |.  Bntndge. 

Cuinn-.ittee  Mana^ewent  (Officer  NIH. 
|FH  Doc.  88-21328  Filed  9-18-88:  8:45  am) 
BILUHO  C00€  4t40-O1-M 


National  Instttute  of  Altet^  and 
Infectious  Diseases;  Meeting  of 
Transplantation  Biology  and 
Immunotogy  Sutjcommtttee  of  the 
Allergy,  tmmunology,  atid 
Transplantation  Research  Cotnmlttee 

Pursuant  to  Pub.  L  82-463.  notice  is 
hereby  given  of  Ihe/meeting  of  the 
Transplantation  Biology  and 
Immunology  Subcommittee  of  the 
Allergy,  Immunology,  and 
Transplantation  Research  Committee, 
National  Institute  of  .Allergy  and 
Infectious  Diseases,  on  October  27-28. 
1988.  in  Conference  Room  6.  Building 
31C,  at  the  .National  Institutes  of  Health, 
Bethesda,  Maryland  20892. 

The  meeting  will  be  open  to  the  public 
from  8:30  a.m.  to  9:30  a.m.  on  October  27. 
to  discuss  adrainistrativp  details  relating 
to  committee  business  and  for  program 
review.  Attendance  by  the  public  will  be 
limited  to  space  available.  In 
accordance  with  the  provisions  set  forth 
in  sees,  552b(c)(4)  and  552b(c)(B).  Title  5. 
use.  and  sec.  10(d)  of  Pub  L.  92-J63. 
the  meeting  of  the  Transplantation 
Biology  and  Immunology  Subcommittee 


will  be  closed  to  the  public  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications  and 
contract  proposals  from  9:30  a.m.  on 
October  27.  until  recess  and  from  8:30 
a.m.  until  adjournment  on  October  28. 
These  applications,  proposals,  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commeniial  property 
such  as  patentable  matenal  and 
personal  informaUon  concerning 
individuals  associated  with  the 
applications  and  proposals.  Ihi; 
disclosure  of  which  would  conslituie  a 
clearly  unwarranted  invasion  of 
persona]  privacy. 

Ms.  Patricia  Randall,  Office  of 
Research  Reporting  and  Public 
Response,  National  Institute  of  Allerg\ 
and  Infectious  Diseases.  Building  31. 
Room  7A32.  National  Institutes  of 
Health.  Bethesda.  Maryland  20882. 
telephone  (301-496-5717).  will  provide  a 
summary  of  the  meeting  and  a  rosier  of 
the  cormnittee  members  upon  request 

Dr.  Nirmal  K.  Das.  Executive 
Secretary.  Aliergj".  Immunology  and 
Transplantation  Research  Committee. 
Nl.AID.  NIH.  Westwood  Building.  Room 
3A07.  Bethesda.  Marvland  20892. 
telephone  (301-496-7966).  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domesuc  .Assistance 
Program  Nos  13  B5S.  Pharmacological 
Sciences;  13  856,  Microbiosog)  and  Irji-dii'us 
Diseases  Research.  National  Institutes  of 
Health.) 

Dated:  September  13. 1988. 
Betty  |.  Bevnidge, 

Committee  Management  Officer.  NIU. 
(FR  Doc  21330  Filed  9-16-88;  8:45  amj 
BtLum  cone  aiw-in-ii 


National  Institute  of  Child  Health  and 
Human  Development  Meetings 

Pursuant  to  Pub,  L  92-463.  notice  is 
hereby  given  to  meetings  of  the  review 
committees  of  the  National  Institute  of 
Child  Health  and  Human  Development 
for  November  1968. 

These  meetings  will  be  open  to  the 
public  to  discuss  items  relative  to 
committee  activities  including 
announcements  by  the  Director,  .MCHD. 
and  executive  secretaries,  for 
approximately  one  hour  at  the  beginning 
of  the  first  session  of  the  first  day  of  the 
meeting.  Attendance  by  the  public  will 
be  limited  lo  space  available 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  set^. 
552b(c)(4)  and  S52b(cll6).  Title  5,  U.S.C. 
and  sec.  IDld)  of  Pub.  L.  82-463.  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
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applications  and  the  discu.isions  could 
reveal  confidentjal  trade  secrets  nr 
commercial  property  such  as  patentable 
matenal.  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 
.Ms.  Lnda  Hall,  Committee 
.Management  Officer.  NICHD,  Executive 
Plaza  North  Building.  Room  5;0, 
National  Institutes  of  Health.  Beihesda. 
Maryland.  .■\rea  Code  301.  496-1485,  will 
prov  idea  summary  of  the  meeting  and  a 
rnster  of  committee  members. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
Executive  Secretary  indicated. 

Xame  uf  Committee  Population 
Research  Committee. 

Executive  Secretary:  Dr.  A.T. 
Cregoire.  Room  520.  Executive  Plaza 
.North  Building.  Telephone:  301.  496- 
1696. 
Date  of  Meeting:  Nov  3-^.  1988, 
Place  of  Meeting:  Executive  Plaza 
.North.  6130  Executive  Blvd..  Bethesda, 
Maryland. 

Open:  Nov.  3, 1988.  9;00  a.m.-10:00 
a.m. 

Closed:  Nov.  3. 1988, 10:00  a  m.-5:00 
p.m.:  Nov.  4. 1988.  9:00  a  m.- 
adjoumment. 

.Vame  of  Committee:  Mental 
Retardation  Research  Commitlee. 
Executive  Secretary:  Dr.  Susan 
Streufert.  Room  520.  Executive  Plaza 
.North  Building.  Telephone:  301,  496- 
1696. 
Date  of  Meeting:  Nov.  3. 1988. 
Place  of  Meeting:  Holiday  Inn 
Bethesda.  8120  Wisconsin  Avenue, 
Bethesday,  .Maryland. 

Open:  Nov.  3. 1988.  9:00  a.m.-10:00 
a.m.: 

Closed:  Nov.  3,  1988, 10:00  a.m- 
adjoununenl. 

Xame  of  Commitlee:  Maternal  and 
Child  Health  Research  Committee. 

Executive  Secretary  Dr.  Scolt  Andres. 
Room  520,  Executive  Plaza  North 
Building,  Telephone:  301.  496-1485. 
Dote  of  Meeting.  .Nov  9,  1988. 
Place  of  Meeting:  Building  31. 
Conference  Room  8.  National  Institutes 
of  Health.  Bethesda.  Maryland. 

Open:  .Nov  9.  1988,  9:00  a.m.-10:00 
a.m.; 

Closed:  Nov.  9, 1988,  10:00  a  m- 
adjoummenl. 

(Catalog  of  Federal  Domestic  .Assistance 
Program  No  13,964,  Population  Research  and 
No  13  885.  Research  for  Mothers  and 
Children,  National  Institutes  of  Health  } 

Dated:  September  13. 1988 
Belty  |.  B«v«idge. 

Committee  ManagemenI  Officer.  NIH. 
(FR  Doc  38-213.11  Filed  9-18-88:  8:45  am| 

BIlLlMa  CODC  4140-01-M 


National  Inatltute  on  Aging;  Meetings 

Pursuant  to  Pub  L,  92-163,  notice  \s 
hereby  given  of  meetings  of  tlie  National 
Institute  on  Aging. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
for  approximately  one  half  hour  at  the 
beginning  of  the  first  session  of  the  first 
day  of  the  meetings  Attendance  by  the 
public  will  be  limited  to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(cl|4)  and  5.52b(cl(6),  Title  5.  U.S.C. 
and  section  l()|d)  of  Pub.  L  92-463.  for 
the  review,  discussion,  and  evaluation 
of  individual  research  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  |une  C.  McCann.  Committee 
Management  Officer.  National  Institute 
on  Aging.  Building  31,  Room  5C05. 
National  Institutes  of  Health.  Bethesda, 
Maryland  20892  1301/496-9322).  will 
provide  summaries  of  the  meetings  and 
rosters  of  the  committee  members  upon 
request  Other  information  pertaining  to 
the  meetings  can  be  obtained  from  the 
Executive  Secretary  indicated. 

Name  of  Committee:  Gerontology  and 
Geriatrics  Review  Committee. 
Subcommittee  B  and  C. 

Executive  Secretary:  Dr.  David 
Lavnn.  Subcommittee  B.  Dr.  James 
Harwood.  Subcomralllee  C  Building  31. 
Room  5C12.  National  Institutes  of 
Health.  Bethesda.  Maryland  20892. 
Phone:  301/496-9668. 
Dales  of  Meeting:  November  2-3. 1988. 
Place  of  Meeting:  Building  31, 
Conference  Room  8.  National  Institutes 
of  Health.  Bethesda.  Maryland  20892. 
Open:  November  2,  8:30  to  9:00  a.m. 
Closed:  November  2.  9:00  a.m.  to 
recess.  November  3.  9:00  to 
adjournment. 

Name  of  Committee:  Gerontology  and 
Geriatrics  Review  Committee. 
Subcommittee  A. 

Executive  Secretory:  Dr.  Waller 
Spieth.  Dr.  Maria  Mannarino.  Building 
31,  Room  5C12,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892. 
Phone:  301/496-9666. 

Dates  of  Meeting:  November  30- 
December  1-2, 1988. 

Place  of  Meeting:  Building  31, 
Conference  Room  6.  National  Institutes 
of  Health,  Bethesda,  Maryland  20892. 
Phone:  301/496-9666. 


Open:  November  30.  8:30  a.m.-9:00 
a.m. 

Closed:  November  30.  9:00  a.m.  to 
recess. December  1-2. 9:00 am.  to 
adjournment. 

[Catalog  of  Federal  Domestic  Assistance 
IVogram  No  13.886.  Aging  Research.  National 
Institutes  of  Health.) 

Dated  Scplemller  13.  1988. 
B«tty  |.  B«veridge, 

Committee  Management  Officer,  MH. 
|FR  Doc  88-21329  Filed  »-t6-88:  6:45  am) 
BUMQ  cone  «4»«l-lt 


National  Ubrary  o(  Medicine;  Meetings 
of  ttie  Biomedical  Library  Review 
Committee  and  the  Sut>committee  for 
the  Review  o(  Medical  Ubrary 
Resource  Improvement  Grant 
Application* 

Pursuant  to  Pub  L  92-463.  notice  Is 
hereby  given  of  the  meeting  of  the 
Biomedical  Library  Review  Commitlee 
on  November  3-4. 1988,  convening  each 
day  al  8:30  a.m.  in  the  Board  Room  of 
the  National  Library  of  Medicine, 
Building  38.  8600  Rockville  Pike. 
Bethesda.  Maryland,  and  the  meeting  of 
the  Subcommittee  for  the  Review  of 
Medical  Library  Resource  Improvement 
Grant  Applications  on  November  2  from 
3  p  m.  to  4  p.m.  in  the  SIh-Floor 
Conference  Room  of  the  Uster  Hill 
Center  Building. 

The  meeting  on  November  3  will  be 
open  to  the  public  from  8:30  to  11:00  a.m. 
for  the  discussion  of  administrative 
reports  and  program  developments. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
Title  5.  U.S.C.  and  sec.  10(d)  of  Pub.  L 
92-463.  the  regular  meeting  and  the 
subcommittee  meeting  will  be  closed  to 
the  public  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications  as  follows:  The  regular 
meeting  on  November  3  from  11:30  a.m. 
to  5  p.m  ,  and  on  November  4,  from  8:30 
a.m.  to  adjournment;  and  the 
subcommittee  meeting  on  November  2 
from  3  to  4  p.m  These  applications  and 
the  discussion  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Roger  W.  Dahlen.  Executive 
Secretary  of  the  Committee,  and  Chief, 
Biomedical  Information  Support  Branch. 
Extramural  Programs,  National  Library 
of  Medicine.  8600  Rockville  Pike, 
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Bethesda.  Maryland  20894.  telephone 
number  301-496-4221.  will  provide 
summaries  of  the  meeting,  rosters  of  the 
committee  members,  and  other 
informalion  pertaining  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.879 — Medical  Ijbrary 
Assistance.  National  Institutes  of  Health  ) 

Dated:  September  13. 1988. 
Belly  J.  Beveiidge. 

Committee  Management  Officer.  MH. 
|FR  Doc.  86-21332  Filed  9-16-88.  8:45  am) 
BILUHO  COM  4140-01-111 


Division  of  Research  Resources;  A 
Special  Meeting  of  the  National 
Advisory  Research  Resources  Council 

Pursuant  to  [hib  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Research  Resources 
Council  (NARRC),  Division  of  Research 
Resources  (DRR),  on  October  31, 1988,  at 
the  National  Institutes  of  Health, 
Conference  Room  10,  Building  3lC,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 

In  accordance  with  provisions  set 
forth  in  sees.  5.52b(c)(4)  and  552btc)(6|. 
Title  S,  U.S.  Code  and  sec.  10(d)  of  Pub. 
L  92-JB3.  the  entire  meeting  will  be 
closed  to  the  public  on  October  31  from 
approximately  10  a.m.  until  adjournment 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications. 

The  applications  and  the  discussions 
could  reveal  conndenlial  trade  secrets 
or  commerical  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Mr.  lames  Augustine.  Information 
Officer,  DRR,  Burlidng  31.  Room  5810. 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892,  301/496-5545.  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  Council  members  upon 
request.  Dr.  James  F.  O'Donnell.  Deputy 
Director.  DRR.  Building  31.  Room  5B03,' 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892.  301/498-6023,  will 
furnish  substantive  program  information 
upon  request,  and  will  receive  any 
comments  pertaining  to  this 
announcement. 

(Catulog  of  Federal  Domestic  Assistance 
Program  No.  13.308.  Laboratory  Animal 
Sciences  and  Primale  Research:  13.333, 
Clinical  Research:  13.337.  Biomedical 
Research  Support;  13.371.  Biomedical 
Kest'tfrch  Technology:  13.375.  Minority 
Biomedical  Research  Support.  13.369 
Research  Centers  m  Minority  Institutions, 
.National  Institutes  of  Health.) 


Ddted:  September  13. 1988. 
Betty ).  Beveridge. 

Committee  Management  Officer.  NIH. 
|FR  Doc.  88-21335  Filed  9-18-88;  8:45  am) 
BILLING  CODE  4I4IM}1-M 


Public  Health  Service 

Privacy  Act  of  1974;  Waiver  of 
Advance  Notice  Period 

agency:  f>ublic  Health  Service.  HHS. 
ACTION:  Nutincation  of  waiver  of 
advance  notice  period  for  a  new  system 
of  records. 

summary:  On  August  a  1988.  PHS 
notified  Congress  and  the  Office  of 
Management  and  Budget  (0MB)  of 
proposed  new  system  of  records  09-19- 
0001,  "Records  of  Persons  Exposed  or 
Potentially  Exposed  to  Toxic  or 
Hazardous  Substances.  HHS/ATSDR/ 
OHA."  (53  FR  30720,  August  15, 1988) 
and  requested  from  OMB  a  waiver  of 
the  60-day  advance  notice  period. 

OMB  has  granted  the  waiver  in 
accordance  with  Section  4b.(4)  of 
Appendix  I,  OMB  Circular  No.  A-130, 
"Management  of  Federal  Information 
Resources."  which  states:  "Agencies 
may  assume  that  OMB  concurs  in  their 
request  if  OMB  has  not  commented 
within  30  days  of  the  date  the 
transmittal  was  signed."  PHS  has  not 
received  comments  from  OMB. 

Accordingly,  system  09-19-0001 
became  effective  on  September  7. 1988. 
except  for  the  routine  uses  established 
for  the  system.  The  routine  uses  will 
become  effective  on  September  14. 1988. 
following  the  30-day  public  comment 
period. 

Date:  September  12. 1988. 
Wilford  |.  Forbush. 

Deputy  Assistant  Secretary  for  Health 
Operations  and  Director.  Office  of 
Management. 

|FR  Doc.  88-21302  Filed  9-16-68;  8:45  amj 
BnJJNG  COOC  41SO-70 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

INM-O10-GP8-01221 

Albuquerque  District,  NM;  District 
Advisory  Council  Meeting 

agency:  Bureau  of  L.and  Management. 

Interior. 

ACTION:  Districl  Advisory  Council 

Meeting. 

summary:  The  BLM  Albuquerque 
District  Advisory  Council  will  meet 
October  6-7. 1988.  in  Grants.  New 


Mexico.  The  session  on  October  6  will 
be  held  at  the  Cibola  County 
Convention  Center — El  Malpais  Room, 
located  at  515  High  Street  in  Grants.  The 
first  day's  session  will  begin  with  an 
overview  presentation  on  issues  related 
to  district  Resource  Management  Plan 
(RMP)  status  with  emphasis  on  the 
Farmington  RMP.  Other  briefings  will 
focus  on  the  status  of  El  Malpais 
National  Conservation  .Area  General 
Management  Plan  and  districl 
wilderness  management  plans.  Members 
of  the  public  are  invited  to  attend, 
although  transportation  is  arranged  for 
Advisory  Council  members  only. 

The  second  day  session  will  begin  al 
8:30  a.m.  with  a  tour  of  El  Malpais 
National  Conservation  Area.  Those 
wishing  to  attend  the  tour  should  meet 
at  the  El  Malpais  Informalion  Center 
located  at  620  E.  Sania  Fe  Avenue  in 
Grants,  New  Mexico  at  800 a.m.  The 
tour  of  El  Malpais  National 
Conservation  Area  will  be  concentrated 
along  State  Highway  117,  and  topics  of 
discussion  will  include  visitor  use, 
wilderness  planning  and  land 
acquisition. 

This  council  is  managed  in 
accordance  with  the  Federal  Advisory 
Committee  Act  of  1972.  the  Federal  Land 
Policy  and  Management  Act  of  1978,  and 
the  Rangcland  Improveraenl  Act  of  1976. 
Minutes  of  the  meeting  will  be  prepared 
and  made  available  for  review  within  30 
days  following  the  meeting. 
Richard  E.  Fagan. 
Acting  District  Manager 
[FR  Doc.  88-21308  Filed  9-16-88.  B:45  am) 
BILLING  CODE  43tO-FB-M 


INTERSTATE  COMMERCE 
COMMISSION 

Section  5a  Application  No.  54;  ■  Heavy 
&  Specialized  Carriers  Tariff  Bureau; 
Agreement 

AGENCY:  Interstate  Commerce 

Commissioii. 

ACTION:  Notice  of  decision  and  request 

for  comment. 

SUMMARY:  Heavy  a  Specialized  Carriers 
Tariff  Bureau  (HSCTB)  has  filed, 
pursuant  to  section  14|e)  of  the  Motor 
Carrier  Act  of  1980  (MCA),  an 
application  for  approval  of  its 
ratemaking  agreement  under  49  I'.S.C. 
10736(b).  Since  modifications  are 
required  before  the  agreement  receives 
final  approval,  and  because  new  and 
complex  questions  are  involved  in 
determining  whether  the  agreement  is 


'  Section  Sa  was  recodified  as  secUori  1070ft. 
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cons.sient  with  the  .MCA.  the 
Commission  solicits  public  commenl  on 
Its  interpretation  «nd  application  of 
specific  rale  bureau  provisions. 
dates:  Comments  from  interested 
persons  dre  due  October  19. 1988. 
Replies  are  due  15  days  theridfter. 
adohess:  An  onginai  and  10  copies,  if 
possible,  of  comments  refemnji  to 
Section  5a  Application  No.  54  should  be 
sent  to:  Office  of  the  Secretary  Case 
Control  Branch.  Interstate  Commerce 
Commissioa  Washington.  DC  20423 

FOB  FWtTHER  HWOIIWATTOW  COHTACr. 

Ken  Schwartz.  (202]  275-7956 

or 
Richard  Felder.  (202)  275-7691 
|TDD  for  hearing  impaired,  (202)  27S- 
1721) 

SUPPLEHEMTAHY  IMFOMUATIOH:  We  have 

provisionally  approved  HSCTB  3 
dtjreement  as  consistent  with  49  U.S.C 
IQ706(b)  and  Molor  Carrier  Rcle 
Bareas—tmp.  of  Pub.  L  96-21)8,  364 
I  CC.  464  (1980)  and  364  l.CC  921  (1981 1 
male  Bureau],  subject  to  certain 
conditions  and  raodiEcations  in  the 
following  subjeel  areas:  identification 
and  descnplion  of  member  earners; 
right  of  mdependent  action;  employee 
docketing;  open  meetings;  quorum 
standard;  Final  dispoaition  of  cases; 
general  standards;  single-Une  rates; 
general  increases  and  decreases;  and 
lone  of  rate  freedom  and  released  rates. 
We  also  have  offered  comments  and 
imposed  requirements  concerning  the 
agreement  generally  HSCTB  has  been 
directed  to  file  a  revised  agreement 
conforming  to  the  imposed  conditions 
withm  120  days  of  service  of  the 
decision. 

In  light  of  the  complexity  of 
interpretation  involved  m  determining 
whether  the  agreement  is  consistent 
with  the  MCA  and  the  Rale  Bureau 
case,  supra,  we  request  applicant  and 
other  interested  parties  to  comment  on 
our  interpretation  of  the  controlling 
statutory  and  administrative  criteria. 
and  their  application  to  HSCTB's 
agreemenL 

A  copy  of  any  comments  filed  with 
the  Commission  also  must  be  served  on 
HSCTB,  which  will  have  15  days  from 
the  expiration  of  the  comment  period  to 
reply.  These  comments  will  be 
considered  in  cociiunction  with  our 
review  of  the  modifications  that  HSCTB 
must  submit  to  tbe  tDommission  as  a 
condition  to  final  approval  of  its 
agreement. 

Copies  of  HSCTBt  proposed 
amended  agreement  sre  available  for 
public  inspection  and  copying  at  the 
Office  of  the  Secretary.  Interstate 
Commerce  Commission,  Washington. 


DC  20423.  and  frnm  HSirTB's 
representative  Tt.omas  M  Audi  in  doss. 
)r .  Rea.  Cross  a  Auchincloss.  700  World 
Center  Builduig,  918  16ih  Street  NW.. 
Washington.  DC  20006- 

Additional  information  is  contained  in 
the  Commission's  decision.  Copies  may 
be  obtained  frnm  Office  of  the 
Secretary,  Room  2215,  Interstate 
Commerce  Commission.  Washington, 
DC  20423,  or  call  (2fK)  275-7428 
('issi&tance  fur  the  heanng  impaired  is 
available  through  TDD  Services.  (202) 
275-1721  or  by  pickup  from  DiTiamic 
Concepts,  Inc.  in  Room  2229.  at 
Commission  headquarters). 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Aathofity:  48  U  SC  111121  >od  icroe  and  5 

t.'  S  C.  5.SJ. 

Decided;  September  »,  1<!«1. 

Hy  the  Commission.  Chsiniisn  Cradiaon, 
Vicc  Chairman  /Vidrt.  C^omBiissiotten 
S.mni'ins.  Lami>0(*?y.  Mrid  PhiUips. 
Nonitii  R.  McCm. 
Sf(  r'-:r:ry 

ire  Doc  aa-ziaa  Filed  9-18-88:1145  ami 
BiLisn  c«oe  7ns-«i-« 


SMtton  Sa  AppDcallan  Ma  118  •; 
Willamette  Tartfl  Bureau,  Inc^ 
Agreement 

AOENCr:  Interstate  Commerce 

Commission. 

Acnoic  Notice  of  decision  and  request 

for  comment. 

mMMANY:  Willamette  Tariff  Bureau,  Ina 
(WTB).  has  filed,  pursuant  to  Section 
14(e)  of  the  Motor  Carrier  Act  of  1980 
(MCA),  an  application  for  approval  of  its 
ratemaking  agreement  under  48  U.S.C 
10706(b).  Since  modifications  are 
required  before  the  agreement  receives 
final  approval,  and  because  new  and 
complex  questions  are  involved  in 
determining  whether  the  agreement  is 
consistent  with  the  MCA.  the 
Commission  solicits  public  comment  on 
Its  interpretation  and  application  of 
specific  rate  bureau  provisions. 
DATES:  Comments  from  interested 
persons  are  due  October  19, 1988. 
Replies  are  due  15  days  thereafter 
AOORESa:  An  orijpiul  and  10  copies,  if 
possible,  of  comments  rt»ferring  to 
Scctipn  5a  Application  No,  118  should 
be  sent  to:  Office  of  the  Secretary,  Case 
Control  Branch.  Interstate  Commerce 
Commission.  Washington,  DC  20423. 
FOR  FUiniCR  IMFOBMATION  COKTACT; 
Ken  SchwarU  (202)  275-7956 


'  SectioB  S  aru  na)dU»4  ■■  wctlon  nras, 


Riclidcd  Felder  (202}  275-7691 
[TDD  for  hearing  impaired  (202)  Z75- 
17211 

SUI>n.EIIIENTARV  INFOMIATION:  We  have 

pruvi.sionally  approved  WlTi's 
agreement  as  consistent  with  49  U.S.C 
1070B|b)  and  .Ktotor  Carrier  Ra(u 
Bureaus—Imp.  of  P.L  yti-2im.  361  l.CC. 
464  (19B0)  and  364  l.CC.  921  (1981)  [Rutr 
Bureau],  subject  to  certain  conditions 
and  modifications  in  the  following 
areas:  identification  and  description  of 
memlier  carriers:  nght  of  independent 
action;  employee  docketing;  open 
meetings;  proxy  voting;  quorum 
standard:  final  dispoaition  of  cases; 
general  .itandards.  single-line  rates: 
general  mcreases  and  decreases  and 
changes  m  tanff  structure:  and  zone  of 
rale  freedom  and  released  rates.  We 
have  also  offered  comments  and 
unposed  requirements  concerning  the 
agreement  generally  WTB  has  been 
directed  to  file  a  revised  agreement 
conforming  to  the  imposed  conditions 
within  120  days  of  service  of  the 
decision. 

bi  bght  of  the  complexity  of 
interpretation  involved  in  determining 
whether  the  agreement  is  consistent 
with  the  MCA  and  the  Hate  Btirroti 
case,  supra,  we  reqnpst  applicant  and 
other  interested  parties  to  comment  on 
our  interpretation  of  the  controlling 
statutory  and  administrative  criteria. 
and  their  applirstion  to  WTB's 
agreement, 

A  copy  of  any  comments  filed  with 
the  Commission  must  also  be  served  on 
WTB,  which  will  have  15  daj-s  from  the 
expiration  r>^  the  comment  period  to 
reply.  These  comments  will  be 
considered  in  conpinction  with  our 
review  of  the  modifications  that  WTB 
must  submit  to  xhc  Commission  as  a 
condition  to  final  approval  of  its 
agreement. 

Copies  of  WTB's  proposed  amended 
agreement  are  available  for  pubhc 
inspection  and  copying  at  the  Office  of 
the  Secretary.  Interstate  Commerce 
Commission,  Washington,  DC,  20423. 
and  from  WTB's  representatives: 
1  L  Stewart.  Willamette  Tariff  Bureau, 
Inc..  1444  S.E.  Hawthorne  Boulevard, 
Portland.  OR  97214 
Earle  V,  White.  White  »  Southwell,  2400 
S  W  Fourth  Avenue.  Portland.  OR 
97201 

AddiOunal  information  is  contained  in 
the  Commissuin  decision.  Copies  may 
be  obtained  from  Office  of  the 
Secretary.  Room  2215.  biterstate 
Commerce  Commission.  Washington, 
DC  20423.  or  call  (202)  275-7428. 
(assistance  for  the  hearing  impaired  is 


Federal  Register  /  Vol.  53,  No.  181  /  Monday.  September  19,  19S8  /  Notices 


36379 


available  through  TDD  Senices  (202) 
275-1721  or  by  pickup  from  Dynamic 
Concepts,  Inc.,  in  Room  2229  at 
Commission  headquarters). 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Aulhorityi  49  U  S  C  10321  and  10706  and  5 
use  553. 

Decided.  September  9. 1988, 

By  the  Commission.  Chairman  Cradifton. 
Vice  Chairman  Andre.  Commissioners 
Simmons,  Lamboley,  and  Phillips. 
Norcta  R.  McGee, 
Secretary, 

(FR  Doc.  88-21293  Filed  9-16-88;  8:45  am) 
BILUNO  COOE  rOS5-01-« 

1  Docket  No.  AB-55  (Sub-No.  265X1 

CSX  Transportation.  Inc.: 
Abandonment  Exemption  In 
Hillsborough  County,  FL 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  .42  mile  line  of  railroad  between 
mileposts  S-843.5S  and  S-643.97  located 
in  Tampa.  Hillsborough  County,  FL. 

Applicant  has  certified  (1)  that  no 
local  or  overhead  traffic  has  moved  over 
the  line  for  at  least  2  years,  and  (2)  that 
no  format  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  governmental  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  any  U.S.  District 
Court,  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period.  "The  appropriate  State  agency 
has  been  notified  in  writing  at  least  10 
days  prior  to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  l.CC.  91 
(1979),  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S  C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  October  19. 
1968  (unless  stayed  pending 
reconsideration).  Petitions  to  stay 
regarding  matters  that  do  not  involve 
environmental  issues  '  and  formal 


expressions  of  intent  to  file  an  offer  of 
financial  assistance  under  49  CFR 
1152.27(c)(2) '  must  be  filed  by 
September  29. 1988.  and  petitions  lor 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  October  11. 
1988  with:  Office  of  the  Secretary.  Case 
Control  Branch.  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
epplicant's  representative:  Charles  M, 
Rosenberger.  Senior  Counsel.  CSX 
Transportation,  Inc..  500  Water  Street. 
Jacksonville.  FL  32202 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  resulting  from 
this  abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA),  SEE 
will  serve  the  EA  on  all  parties  by 
September  26. 198B.  Other  interested 
persons  may  obtain  a  copy  of  the  EA 
from  SEE  by  writing  to  it  (Room  3115, 
Interstate  Commerce  Commission. 
Washington.  DC  20423)  or  by  tailing 
Carl  Bausch.  Chief.  SEE  at  (202)  275- 
7316, 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Dfcided:  September  12, 1968. 

Bj  the  Commission.  )oscph  H,  Detlmar. 
Acting  Director.  Office  of  Proceedings, 
Noreta  R.  McCse, 
Secretary. 

(ra  Doc  88-21i91  Filed  9-16-88:  8:45  am) 
BlU-INO  cooc  roSS-01-U 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

(Docket  No  68-171 

Donald  Laken  T/A  Sale  Pet  Inc. 
Philadelphia,  PA;  Hearing 

Notice  is  hereby  given  that  on  January 
13. 1988,  the  Drug  Enforcement 
Administration.  Department  of  Justice, 
issued  to  Donald  Laken.  T/A  Safe  Pet 
Inc..  an  Order  to  Show  Cause  as  to  why 


the  Drug  Enforcement  .^rimini5tration 
should  not  revoke  your  DEA  Certificate 
of  Registration  P10234269  and  PD0Z34411 
and  deny  any  pending  applications- 
Thirty  days  have  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Thursday. 
September  22, 1988.  beginning  at  9.30 
a.m.  at  the  United  Slates  Customs 
House.  Courtroom  300  (3rd  Floor).  2nd 
and  Chestnut  Streets.  Philadelphia, 
Pennsylvania. 

John  C.  Lawn, 

Atiministrator  Dnig  Enforcement 

Ad.t'inistralion. 

(FR  Doc.  88-21325  Filed  9-I6-S8;  845  am) 

BtLUHG  CODE  44W-W-II 


IDocket  No.  88-461 

Sunshine  Pharmacy.  Philadelphia,  PA; 
Hearing 

Notice  is  hereby  given  that  on  March 
31. 1988,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Sunshine  Pharmacy  an  Order 
to  Show  Cause  as  to  why  the  Drug 
Enforcement  Administration  should  not 
revoke  the  pharmacy's  DEA  Certificate 
of  Registration  AS3023734.  and  deny  any 
pending  applications. 

Thirty  days  having  elap.ied  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Tuesday, 
September  20. 1988.  beginning  at  9:30 
a.m.  at  the  United  States  Custom  House. 
Courtroom  30  (3rd  Floor),  2nd  and 
Chestnut  Streets,  Philadelphia. 
Pennsylvania. 

Dated:  September  14. 1S85. 
)oha  C  Lawn, 

Administrator.  Drug  Enfon^tnent 
Administration. 

(FR  Doc,  BB-21326  Filed  9-16-88  »  45  amf 
BILUNC  CODC  «41CM»-M 


'  A  «lay  will  IM  roullii«ly  natiKii  \iy  Itie 
CommiBilon  in  thottr  procmlinss  where  an 
ItlftirmiK)  doclBlun  im  envlronmenlttl  IsauM  [whelker 
ralMd  by  a  puny  or  by  Ibe  SecUoo  of  Enatgy  and 


Environmcnl  m  Ms  Independent  uiveallsallon) 
canr.ot  bp  made  prior  to  the  rWvcMvf  date  ot  the 
notice  of  exemplion.  ^W'  E.xcmplion  ofOiit^if- 
Sen  ».T  Rail  Liitrs.  4  l,C  C,  2d  Mtl  (1968), 

*SefExpmt}  ofRuillmf  Abond  or  Drscont  — 
Offers  offm.  AssM.  4  1  COSd  IfM  (186^1,  and  final 
nilea  published  m  the  Federal  Regiater  on  Deiiember 
22. 1B87  (SJ  F?  4S440-W448) 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Community  Development  Credit  Union 
Revolving  Loan  Program 

AGENCY:  National  Credit  Union 
Administration  ("NCUA"), 
ACnON:  Notice  of  elimination  of 
Community  Development  Revolving 
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Loan  Program  for  Credit  Unions  from 
coverage  under  Executive  Order  12372. 

SUMhaay:  (n  1983.  tbe  Department  of 

Health  and  Human  Sen,-ice8  ['HHS' ) 
inadvertently  caused  the  Cominuiuty 
Development  Credit  Union  Revolving 
Loan  Fund  Program.  (Program"),  for 
wh;ch  the  agency  bad  rsponsibility.  to 
be  included  in  the  tist  of  programs 
subiect  to  Executive  Order  12372.  That 
Order,  and  Qf^ce  of  Management  and 
Budget  [  OVIB")  implementmg  ruies.  set 
forth  procedures  to  assure  that  Federal 
agencies  providing  finauciai  aaaistance 
consult  with  officials  of  state  and  kical 
governments  "directly  affected"  by 
Federal  financial  assistance.  NCtJA. 
which  has  now  been  given  responsibility 
for  the  Program,  has  determined,  after 
requesting  and  evaluating  public 
comment,  that  the  Program  is  not 
t'overed  by  the  Order  (a)  Becauae  it 
does  not  'directly  affecf  state  or  local 
governments:  and  (b)  because,  in  any 
event,  NCUA  regulations  require  prior 
state  or  local  consent  for  loans  to  sfate- 
chartered  credit  unions. 
EFFECTIVE  DATE:  September  19.  I98a 
ADORES*:  NationaJ  Credit  Umoo 
Admimstration,  1776  G  Street.  NW.. 
Washington.  DC  2043a 
FOR  FUmMtn  MFOraiATfOM  COMTACr. 

Hattie  M.  Ulan.  Staff  Attorney.  ?^L'A 
Office  of  General  Counsel,  at  the  above 
address,  or  telephone:  (202]  357-103a 

SUPPt.EMENTARY  IMFOWMATIQW. 

The  Pro-am 

Congress  esahliahed  the  Proffram:  tl| 
To  provide  "basic  financial  and  related 
9er\  icea  to  residents"  in  needy 
communities:  and  (2)  to  stimulate 
economic  activities  in  the  communities 
[served)  which  will  result  in  increased 
income,  ownership  and  employment 
opportumties  for  low  income  residents, 
and  other  community  growth  efforts."  42 
use.  9812(3).  9822;  12  CFR  705.2, 

Funding  for  the  Program  comes  from 
Congressional  appropriation.  Ko  stale  or 
local  funds  are  required.  A  Federal  or 
state-chartered  credit  union  applies  to 
.VCL'.A  for  a  loan  from  the  Community 
Development  Revolving  Loan  Fund.  12 
CFR  705-5(A).  A  state-chartered  credit 
union  seeking  a  loan  must  obtain 
"wntten  concurrence  from  [its!  *   '   ' 
state  regulatory  authority  "  12  CFR 
705.9.  Moreover,  a  state-chartered  credit 
'.inion  receiving  a  loan  under  the 
Program  remams  subiect  to  supervision 
and  e.xamination  by  Ihe  state  regulator. 

Executive  Order  12372 

The  Presidential  directive 
"Intergovernmental  Review  of  Federal 
Programs"  TE.xecutive  Order  12372), 


issued  July  14,  1982.  was  desigrred  "to 
foster  an  intergovemmeri'al  partnership 
and  a  strengthened  federelism  by 
relying  on  state  and  !oca(  processes  for 
the  state  and  local  government 
coordination  and  review  of  proposed 
Federal  nnancial  assiftUnce  and  direct 
Federal  development" 
The  Order  require*  Federal  agencies: 

[to]  provide  opportunittes  (or  cotisallAtion  by 
p\ffc\cd  ofru-iift*  of  those  sut»  And  local 
flnv  PTTunents  ttut  would  provtdv  ttiv  non- 
Kederai  fund*  for.  or  tha'  wrjuid  t«  directly 
affected  by.  prof>ot<ed  Federal  Financial 
assislance  t>r  direct  Federal  develofxnent 

OMB  is  charged  with  assuring 
compliance  with  the  Order.  The  agency 
IS  authorized  to  prescnbe  pales  arid 
regulatiuos  "deemed  appropriate."  and 
to  maintain  "a  list  of  official  stale 
entities  designated  hy  the  States  to 
review  and  coordinate  proposed  Federal 
financial  assistance  and  diretn  Federal 
developraent." 

Inclusion  of  tbe  Program  L'nder 
Execiitlve  Order  12372 

In  1961,  responsibility  for 
administering  the  Program  was  placed 
in  mis.  12  use  9ei2ta).  9822-  Under 
the  Community  Development  Credit 
Union  Revolving  Uian  Fund  Transfer 
Act  of  19«e  fPtib  L  99-«)9  100  Staf 
3475).  this  responsibility  was  transffrred 
to  N'CUA.  Shortly  before  transfer, 
however.  HHS  inadvertently  had  the 
Program  included  m  the  offictaJ  Ksl  of 
activities  covered  by  Executive  Order 
12372  [General  Ser%ice«i  Adrainistratton. 
Catalogue  of  Fuderl  Dvmestjc 
Assistance  »44.CX)2  (1987)), 

Exclusion  of  the  Program  from 
Executive  Order  12372  Coverage 

.After  preliminary-  review.  NCU.A  and 
OMB  agreed  the  Program  was  a  good 
candidate  for  exclusion  from  coverage 
as  not  "directly  affecting"  state  and 
local  government  In  December.  1987. 
pursuant  to  OMB  guidance  NCUA 
published  m  the  Federal  Register  fS2  FK 
48387  (Dec  23,  1987))  and  sent  to  all 
stale  agencies  designated  to  coordinate 
F-xeculive  Order  12372  compliance 
[called  "stale  single  points  of  umtacfj 
notice  of  intent  to  remove  the  Program 
from  coverage. 

One  comment  was  received — from  a 
Federal  credit  union  agreeing  with  the 
proposal.  OMB  haa  again  been 
consulted:  it  Agrees  the  Program  should 
be  deleted 

Actardingly,  the  Program  will 
hereafter  be  deleted  from  Executive 
Order  12372  coverage. 


By  dip  N*t!ifmat  Credit  Vtxian 
At!minisrr»!ion  Board  tm  SepteBib*»r  9. 1988, 
Becky  Baker. 

i/.'crtf.'i-.T  of  thv  Board 

[FTl  Doc  WI-Sir^FDeda-lB-aa;  8:45  ami 
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NATIONAL  FOONOATION  ON  THE 
ARTS  AND  THE  HUMAMTTIES 


En. 


for  tne 


Humanltfes 


agency:  National  Endowment  for  the 

Humanities. 

ACnOK  Notice  of  meetings. 


;  Pursuant  to  the  proviafoos  of 
the  Advisory  Committee  Act  iPub,  L  92- 
4*43.  as  amended),  notice  is  hereby  given 
that  the  following  meetiugs  of  the 
Humanities  Panel  will  be  held  at  the  Old 
Post  Office.  1100  Pennsylvania  Avenue. 
.\W  Washington.  DC  20506 
FOR  FURTHER  WFORftMTlOW;  Stephen  J. 
MrCeary.  Advisory  Committee 
Manaflfment  Officer.  National 
Fjidowment  for  the  Humanthes. 
Wasbinglon.  DC  20500:  telephone  202/ 
786-0322 

SUPPt^MENTARV  MFORHATIOM:  The 

pnjpojicd  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaludtiun 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  19S5.  as  amended. 
including  discussiun  of  informdtion 
gives  in  rnnTtdence  lo  the  agency  hy 
grant  applicanls  Because  the  proposed 
meetings  will  consider  information  that 
is  liitety  lo  disclose:  (II  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential.  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  or;  [3| 
information  the  disclosure  of  which 
would  significantly  frustrate 
implementation  of  proposed  agency; 
pursuant  lo  authority  grdnted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  Meetings, 
dated  January  15.  1978. 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  tu 
subsections  (cl(4].  (6)  and  19JIB)  of 
section  552  of  Title  5.  United  Stales 
Code. 

(1)  Date:  September  30. 19ea 

Time:  9:00  a.m.  to  5:00  p.m. 

floom.  315- 

Pro^rtuiv  This  meeting  wiU  review 
Editions  applications  in  Ainerican 
History  and  Literature,  submitted  to  tbe 
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Division  of  Research  Programs,  for 
protects  beginning  after  Apnl  1. 1989. 

(2)  Date:  October  7.  1988. 
Time:  9:00  p.m.  to  5:00  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Editions  eppUcBtions  m  British  and 
European  History  end  Literature. 
submitted  to  the  Division  of  Research 
Programs,  for  projects  beginning  after 
April  1, 1989. 

(3)  Date:  October  11, 1988. 
Time:  9:00  a.m  to  5:00  p.m. 
Boom:  315. 

Program:  This  meeting  will  review 
Editions  applications  in  Philosophy. 
Religion,  and  Medieval  Studies, 
submitted  to  the  Division  of  Research 
Programs,  for  projects  beginning  after 
April  1. 1989. 

l4)/?D£e.  October  14. 1988. 

Time:  9:00  a.m.  to  5:00  p.m. 

Room:  31b. 

Program:  This  meeting  will  review 
Editions  and  Translations  applications 
in  Music.  Art.  and  Theater,  submitted  to 
the  Division  of  Research  Programs,  for 
projects  beginning  after  April  1,  1989. 

(5)  Date:  October  17. 1988. 
Time:  9XtO  am  to  5.00  p.m. 
Room:  315. 

Program:  T^»  meeting  will  review 
Translations  applications  in  Philosophy 
and  Classics,  submitted  to  the  Division 
of  Research  Programs,  for  projects 
beginning  after  April  1, 1989. 

(6)  Date:  October  13-14. 1988. 
Time:  8:30  a.m.  lo  530  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
apphcations  submitted  for  Humanities 
Projects  in  Media,  submitted  (o  the 
Division  of  Genera)  Programs,  for 
projects  beginning  after  April  1. 1989. 
Slepbeo  ).  Mcaaary. 

Advisory  Committee  Management  Officer 
[FR  Doc  88-21280  Filed  9-16-88:  8:46  am) 
BAUNa  COOC  rtss-oi-n 


NUCLEAR  REGULATORY 

COMMISSION 

(Docket  No.  50-425AI 

Georgia  Power  Co..  et  aL,  Recaipt  of 
Antitrust  Infonnation 

Georgia  Power  Company,  acting  as 
agent  for  co-owners  Oglethorpe  Power 
Corporation.  Municipal  Electric 
Authority  of  Georgia  and  the  City  of 
Dalton,  Georgia,  has  submitted  antitrust 
information  in  conjunction  with  the 
application  for  an  operating  license  for  a 
pressurized  water  reactor  known  as 
Vogtle  Electric  Generating  Plant  (Plant 
Vogtle).  Unit  2.  located  on  the  Savannah 
River  in  Burke  County.  Georgia.  The 


data  submitted  contain  antitrust 
information  for  review  pursuant  to 
Nuclear  Regulaton,*  Commission  (NKCl 
Regulatorv  Guide  9.3.  "Information 
Needed  by  the  AEC  Regulatory  Staff  in 
Connection  with  its  Antitrust  Review  of 
Operating  License  Applications  for 
Nuclear  Power  Plants."  necessary  to 
determine  whether  there  have  been  any 
significant  changes  since  the  completion 
of  the  antitrust  operating  license  review 
for  Unit  1  of  Plant  Vogtle. 

The  NRC  conducts  separate  antitrust 
operating  license  reviews  for  multiimit 
applications  only  for  units  which  are 
licensed  (or  SL-heduled  to  be  licensed) 
eighteen  months  after  the  previous  unit 
has  been  licensed.  The  antitrust 
operating  license  re\*iew  of  Unit  1  of 
Plant  Vogtle  was  completed  on 
November  21. 1986  and  the  operating 
license  was  issued  on  March  16,  1987. 
The  current  schedule  for  issuance  of  a 
license  for  Unit  2  of  Plant  Vogtle  is 
scheduled  for  the  spnng  of  1989 — more 
than  two  years  after  issuance  of  the 
operating  license  for  Unit  1  of  Plant 
Vogtle.  Consequently,  staff  requested 
updated  Regulator>'  Guide  93 
informalion  required  to  conduct  its 
antitnisl  operating  license  review  of 
Unit  2  of  Plant  Vogtle.  The  updated 
Regulatory  Guide  9.3  response 
addresses  relevant  information  since 
Georgia  Power's  submission  of  the 
Regulator)'  Guide  9,3  information  for 
Unit  1.  dated  February  24. 1986. 

This  Federal  Register  notice 
acknowledges  receipt  of  this  updated 
information  and  seeks  pubUc  comment 
on  same. 

Upon  completion  of  a  staff  antitrust 
review,  the  Director  of  the  Office  of 
Nuclear  Reactor  Regulation  will  issue  an 
initial  finding  as  to  whether  there  have 
been  "sigmficant  changes"  under 
section  105c(2)  of  the  Atomic  Energy 
Act,  as  amended.  A  copy  of  this  finding 
will  be  published  in  the  Federal  Register 
and  will  be  sent  to  the  Washington.  DC 
and  local  public  document  rooms  and  lo 
those  persons  providing  comments  or 
information  in  ret.ponse  to  this  notice.  If 
the  initial  finding  concludes  that  there 
have  not  been  any  significant  changes, 
requests  for  reevaluation  may  be 
submitted  for  a  penod  of  30  days  after 
the  date  of  the  Federal  Register  notice. 
The  results  of  any  reevaluation  that  are 
requested  will  be  published  in  the 
Federal  Register  and  copies  sent  to  the 
Washington.  DC  and  local  public 
document  rooms.  A  copy  of  the  general 
information  portion  of  the  application 
for  an  operating  license  and  the  antitrust 
information  submitted  is  available  for 
public  examination  and  copying  for  a 
fee  at  the  Commission's  Public 
Document  Room.  2120  L  Street.  NW.. 


Washington,  DC  20555.  and  at  the  local 
public  document  room  at  the  Burke 
County  Library,  Fourth  Street. 
Waynesboro,  Georgia  30830, 

Any  person  who  desires  additional 
information  regarding  the  matter 
covered  in  this  notice  or  who  wishes  to 
have  views  considered  with  respect  to 
significant  changes  related  lo  antitrust 
matters  which  have  occurred  in  the 
applicants'  activities  since  the 
completion  of  the  antitrust  operating 
license  review  for  Unit  1  of  Plant  Vogtle 
should  submit  such  requests  for 
information  or  views  to  the  U,S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Attention:  Chief.  Policy 
Development  and  Technical  Support 
Branch.  Office  of  Nuclear  Reactor 
Regulation,  within  30  days  of  the  initial 
publication  of  this  notice  in  the  Federal 
Register. 

Dated  at  Rockville.  Marvland,  this  fith  day 
of  September  1988. 

For  the  Nuclear  Regulatory  Commission 
Dad  Hood. 

4r/;nji?  Director.  Protect  Directorate  11-3, 
Division  of  Reactor  Projects — I'll  Office  of 
^ucJeor  Reactor  Hefsuloiion 
[FR  Doc.  B&-21283  Filed  9-16-88:  8:45  am) 
eUUHG  COOC  7S«MI1-lt 


IDocfcet  No.  S0-35aA) 

Phtiadelphia  Electric  Co.;  Receipt  of 
Antitrust  Information 

Philadelphia  Eiectnc  Company  has 
submitted  antitrust  infonnation  in 
conjunction  with  the  application  for  an 
operating  license  for  a  boiling  water 
reactor  known  as  Limerick  Generating 
Station.  Unit  2.  located  near  Pottstown. 
in  Umenck  Township.  Pennsylvania. 
The  data  subnulled  contain  antitrust 
information  for  review  pursuant  to 
Nuclear  Regulatory  Commission  (N*RC) 
Regulatory  Guide  9.3,  "Information 
Needed  by  the  AEC  Regulatorv'  Staff  in 
Connection  with  its  .Antitrust  Review  of 
Operating  License  Applications  for 
Nuclear  Power  Plants,"  necessary  to 
determine  whether  there  have  been  any 
significnnl  changes  since  Ihe  completion 
of  the  antitpjst  operating  license  review 
for  Unit  1  of  Limerick  Generating 
Station. 

The  NT^C  conducts  separate  antitnisl 
operating  license  reviews  for  raultiuni* 
applications  only  for  units  which  are 
licensed  (or  scheduled  to  be  licensed] 
eighteen  months  after  the  previous  unit 
has  been  licensed  The  antitrust 
operating  license  review  of  Unit  1  of 
Limerick  Generating  Station  was 
completed  on  July  11. 1984  and  the 
operating  license  was  issued  for  Ltnil  2 
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of  the  Limerick  Generating  Station  ts 
scheduled  for  lune  of  1988.  a!mo8t  four 
years  after  issuance  of  the  operating 
license  for  Unit  1.  Consequently,  staff 
requested  updated  Regulatory  Guide  93 
information  required  (o  conduct  its 
antitrust  operating  license  review  of 
Unit  2  of  Limerick  Generating  Station. 
The  updated  Regulatory  Guide  9.3 
response  addresses  relevant  information 
since  Philadelphia  Electric  Company's 
submission  of  the  Regulatory  Guide  9.3 
information  for  Unit  1.  dated  May  3. 
1982.  This  Federal  Regiater  notice 
acknowledges  receipt  of  this  updated 
information  and  seeks  public  comment 
on  same. 

Upon  completion  of  a  staff  antitrust 
review,  the  Director  of  the  Office  of 
Nuclear  Reactor  Regulation  will  issue  an 
initial  finding  as  to  whether  there  have 
been  "significant  changes"  under 
section  105c(2)  of  the  Atomic  Energy 
Act.  as  amended.  A  copy  of  this  finding 
will  be  published  in  the  Federal  Register 
and  will  be  sent  to  the  Washington.  DC 
and  local  public  document  rooms  and  to 
those  persons  providing  comments  or 
information  in  response  to  this  notice.  If 
the  initial  finding  concludes  that  there 
have  not  been  any  significant  changes, 
requests  for  reevaluation  may  be 
submitted  for  a  period  of  30  days  after 
the  date  of  the  Federal  Register  notice. 
The  results  of  any  reevaluation  that  are 
requested  will  be  published  in  the 
Federal  Register  and  copies  sent  to  the 
Washington.  DC  and  local  public 
document  rooms.  A  copy  of  the  general 
information  portion  of  the  application 
for  an  operating  license  and  the  antitrust 
information  submitted  is  available  for 
public  examination  and  copying  for  a 
fee  at  the  Commission's  Public 
Document  Room.  2120  L  NW.. 
Washington.  DC  20555.  and  at  the  local 
public  document  room  at  the  Poltstown 
Public  Library.  500  Might  Street 
Pottstown.  Pennsylvania  19464. 

Any  person  who  desires  additional 
information  regarding  the  matter 
covered  in  this  notice  or  who  wishes  to 
have  views  considered  with  respect  to 
significant  changes  related  to  antitrust 
matters  which  have  occurred  in  the 
applicants  activities  since  the 
completion  of  the  antitrust  operating 
license  review  for  Unit  i  of  Umehck 
Generating  Station  should  submit  such 
requests  for  information  or  views  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Attention:  Chief. 
Policy  Development  and  Technical 
Support  Branch,  Office  of  Nuclear 
Reactor  Regulation,  within  30  days  of 
the  initial  publication  of  this  notice  in 
the  Federal  Register 


Daied  at  Rockville.  Maryland,  ihiiSth  day 
of  September  1988. 

For  the  Nuclear  Regulatory  Commi»Bion 
Walter  R.  BuUw. 

Director.  Pro/ect  Directorate  t-2.  Division  of 
Reactor  Pro/ects  l/tt.  Office  of  Nuclear 
fieoctor  Regulation. 

[FR  Doc  B8-21284  Filed  0-18-68,  8:45  am] 
SHXJNOCOOC  7SM-01-Ii 


[Uatwiale  Ucenee  Ho.  3S-17i9»-02;  Docket 
No.  30-194M;  ASI^P  No.  S«-S7S-02-CtvP) 

Precfalon  Lodging  A  Perforating  Co^ 
DeaignaUon  of  Pr««Ming  Offlc*r 

Pursuant  to  delegation  by  the 
Comm.ission  dated  December  29. 1972. 
published  In  Lhe  Federal  Register.  37  FR 

28710  [1972}  and  \\  2.105.  2.700.  2.702. 
2.714.  2.714a.  2.717  and  2.721  of  the 
Commission's  Regulations,  ali  as 
amended,  a  presiding  officer  is 
designated  in  the  following  proceeding: 

PredsioD  Logging  ft  Perforating 
Company 

Mdtenals  License  No-  a5-17ie«-02 
F.  A  87-  IM 

The  presiding  officer  is  being 
designated  pursuant  to  the  Licensee's 
request  for  a  hearing  regarding  an  Order 
Issued  by  the  Deputy  Executive  Director 
for  Regional  Operations,  dated  July  7. 
1988.  entitled  "Order  Imposing  Civil 
Monetary  Penalty" 

The  presiding  officer  m  this 
proceeding  is  The  Honorable  Morton  B 
Margulies.  Administrative  Law  judge. 

An  Order  designating  the  time  and 
place  of  any  bearing  will  be  issued  at  a 
later  date. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  judge 
Margulies  in  accordance  with  10  CFR 
2.701  His  address  is:  Administrative 
Law  fudge  Morton  B  Margulies.  Atomic 
Safety  and  Licensing  Boa.-d  Panel.  US. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555. 
B.  Paul  Cotter,  Jr., 

ChinfA  dmmistratiVH  fudge.  Atomic  Safety 
and  Licensing  Board  Panel. 

Issued  Bt  Bethf^sdn.  Maryland.  Ihi«  IZtb  dny 
of  September  1988 

[FR  Doc  88-21288  Filed  9-16-88,  8,45  ant| 

anxMOCooc  ran-oiHi 

{Docket  No.  50-134:  Fedttty  Opw^tkig 
Ucente  No.  R-«1:  Amendment  No.  10) 

Worc*ttM-  Poty1«chnk:  Institute, 
WorcMtSf,  HA  01609;  Ord«r  Modifying 
Ucttns* 

Worcester  Polytechnic  Institute 
(licensee  or  WPI)  is  the  holder  of 
Facility  Operating  License  No.  R-<il 


(License)  issued  on  December  16.  1959 
and  subsequently  renewed  on  December 
30.  1982  by  the  US.  Nuclear  Regulatory 
Commission  (Commission)  The  license 
origmally  authorized  operation  of  the 
Worcester  Polytechnic  Institute  Training 
and  Research  Reactor  (facility)  at  a 
power  level  of  up  to  1  kilowatt 
(thermal).  In  1967,  the  license  was 
amended  to  allow  operation  up  to  10 
kilowatts  (thermal)  at  which  level  II  is 
now  limited.  The  facility  is  a  training 
and  research  reactor  located  in 
Worcester.  Massachusetts, 
approximately  46  miles  west-southwest 
of  Boston.  Massachusetts,  and  is  located 
m  the  Washbury  Laboratory  on  the  east 
of  the  WPI  compus.  The  mailing  address 
IS  Worcester  Polytechnic  Institute, 
Nuclear  Reactor  Facility.  Worcester. 
Massachusetts  01609. 

On  February  25. 1986.  the  Commission 
promulgated  a  final  rule  in  10  CFR  50.64 
of  Its  regulations  limiting  the  use  of  high- 
enriched  uranium  (HEU)  fuel  in 
domestic  research  and  test  reactors 
(non-power  reactors)  (see  51  VR  6514). 
The  rule,  which  became  effective  on 
March  27  1986.  requires  that  a  licensee 
of  an  existing  non-power  reactor  replace 
MEU  fuel  at  its  facility  with  low- 
ennchrd  uranium  (LEU)  fuel  acceptable 
to  the  Commission:  (1)  Unless  the 
Commission  has  determined  that  the 
reactor  has  a  unique  purpose  and  (2) 
contingent  upon  Federal  Government 
fundmg  for  conversion-related  costs. 
The  rule  is  intended  to  promote  the 
common  defense  and  security  by 
reducing  the  risk  of  theft  and  diversion 
of  HEU  fule  used  in  non-power  reactors 
and  the  adverse  consequences  to  pubHc 
health  and  safety  and  the  environment 
from  such  theft  or  diversion. 

10  CFR  50.64(b)(2)  (i)  and  (ii)  require 
that  a  licensee  of  a  non-power  reactor 

(1)  not  itutiate  acquisition  of  additional 
HEU  fule.  if  LEU  fuel  acceptable  to  the 
Commission  for  that  reactor  is  available 
when  il  proposes  that  acquisition,  and 

(2)  replace  all  HEU  fuel  in  its  possession 
With  available  LEU  fuel  acceptable  to 
the  Commission  for  that  reactor,  in 
accordance  with  a  schedule  determined 
pursuant  to  10  CFR  50.64(c)(2). 

10  cm  50,64{c)(2)(i)  of  the  rule,  among 
other  thinps.  requires  each  licensee  of  a 
non  power  reactor,  authorized  to 
possess  and  to  use  HEU  fuel,  to  develop 
and  to  submit  to  the  Director  of  the 
Office  of  Nuclear  Reactor  Regulation 
(Director)  by  March  27. 1987.  and  at  12 
month  intervals  thereafter,  a  written 
propo.sal  (proposal)  for  meeting  the 
rules  requirements. 

10  CFR  50.64(c)(2)(i)  also  requires  the 
licensee  to  include  in  its  proposal:  (1)  A 
certification  that  Federal  Government 
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funding  for  conversion  is  available 
through  the  Department  of  Energy  (DOE| 
or  other  appropriate  Federal  agency, 
and  (2)  a  schedule  for  conversion,  based 
upon  availability  of  fuel  acceptable  to 
the  Commission  for  that  reactor  and 
upon  consideration  of  other  factors  such 
as  the  availability  of  shipping  casks. 
implementation  of  arrangements  for  the 
available  financial  support,  and  reactor 
usage. 

10  CFR  50.64(c)12)(iii)  requires  the 
licensee  to  Include  in  its  proposal,  to  the 
extent  required  to  effect  conversion,  all 
necessary  changes  to  the  license,  to  the 
facility,  and  to  the  licensee's  procedures 
[all  three  types  of  changes  hereafter 
called  modifications).  This  paragraph 
also  requires  the  licensee  to  provide 
supporting  safety  analyses  so  as  to  meet 
the  schedule  estabished  for  conversion. 

10  CFR  50.64(c)(2)(iii)  also  requires  the 
Director  to  review  the  licensee's 
proposal  to  confirm  the  status  of 
Federal  Government  funding,  and  to 
determine  a  final  schedule,  if  the 
hcensee  has  submitted  a  schedule  for 
conversion. 

10  CFR  50.64(c)(3)  requu-es  the 
Director  to  review  the  licensee's 
supporting  safety  analyses  and  to  issue 
an  appropriate  enforcement  order 
directing  both  the  conversion  and,  to  the 
extent  consistent  v^th  protecting  the 
public  health  and  safety,  any  necessary 
modifications.  The  Commission 
explained  in  the  statement  of 
considerations  of  the  final  rule  that  in 
most  cases,  if  not  all,  the  enforcement 
order  would  be  in  the  form  of  an  order 
to  modify  the  hcense  under  10  CFR  2.204 
(see  51  FR  6514). 

10  CFR  2.204  provides,  among  other 
things,  that  the  Commission  may  modify 
a  license  by  issuing  an  amendment  on 
notice  to  the  licensee  that  it  may 
demand  a  hearing  with  respect  to  any 
part  or  all  of  the  amendment  within  20 
days  from  the  date  of  the  notice  or  such 
longer  period  as  the  notice  may  provide. 
The  amendment  will  become  effective 
on  the  expiration  of  this  20-day-or- 
longer  period.  If  the  licensee  requests  a 
hearing  during  this  period,  the 
amendment  will  become  effective  on  the 
date  specified  in  an  order  made  after  the 
hearing. 

10  CFR  2-714  sets  out  the  requirements 
for  a  person  whose  mterest  may  be 
affected  by  any  proceeding  to  initiate  a 
hearing  or  to  participate  as  a  party. 

ni 

On  September  17. 1987.  the  Director 
received  the  licensee's  proposal, 
mcluding  its  proposed  modifications, 
supporting  safely  analyses  and  schedule 
for  conversion.  "The  conversion  consists 
of  replacement  of  high-enriched  with 


low-ennched  uranium  fuel  elements. 
The  fuel  elements  contain  MTR-type  fuel 
plates  with  the  fuel  meat  in  the  form  of 
uranium  aluminides  dispersed  in  an 
aluminum  matrix.  The  enrichment  is  less 
than  20%  in  the  U-235  isotope.  The 
Licensing  Conditions  and  Technical 
Specification  changes  needed  to  amend 
the  facility  license  are  included  in  the 
attachment  to  this  Order.  On  the  bases 
of  the  licensee's  submittals  and  the 
requirements  of  10  CFR  50.64, 1  have 
made  a  determinatjon  that  the  public 
health  and  safety  and  the  common 
defense  and  security  require  the  licensee 
to  convert  from  the  use  of  HEU  to  LEU 
fuel  pursuant  to  the  modifications  set 
forth  In  the  attachment  in  accordance 
with  the  schedule  set  out  below. 

rv 

Accordingly,  pursuant  to  sections  51, 
53.  57. 101.  304. 161b..  161i..  and  161o  of 
the  Atomic  Energy  Act  of  1954.  as 
amended,  and  to  the  Commission's 
resuJations  in  10  CFR  2.204  and  50-64.  IT 
IS  FfEREBY  ORDERED  THAT: 

On  the  later  date  of  either  receipt  of 
low-enriched  uranium  fuel  elements  by 
the  licensee  or  30  days  following  the 
date  of  publication  of  this  Order  in  the 
Federal  Register,  Facility  Operating 
License  No.  R-61  is  modified  by 
amending  the  License  Conditions  and 
Technical  Specifications  as  stated  in  the 
Attachment  to  this  Order. 


Pursuant  to  the  Atomic  Energy  Act  of 
1954.  as  amended,  the  licensee  or  any 
other  person  adversely  affected  by  this 
Order  may  request  a  hearing  within  30 
days  of  the  date  of  this  Order.  Any 
request  for  a  hearing  shall  be  submitted 
to  the  Director.  Office  of  Nuclear 
Reactor  Regulation,  US.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  with  a  copy  to  the  Assistant 
General  Counsel  for  Enforcement  at  the 
same  address.  If  a  person  other  than  the 
licensee  requests  a  heanng.  that  person 
shall  set  forth  with  particularity  m 
accordance  with  10  CFR  2.714  the 
manner  m  which  the  person's  interest  is 
adversely  affected  by  this  Order. 

If  a  hearing  is  requested  by  the 
licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission 
shall  issue  an  Order  designating  the 
time  and  place  of  bearing.  If  a  hearing  is 
held,  the  issue  to  be  considered  at  such 
hearings  is  whether  this  Order  should  be 
sustained. 

This  Order  shall  become  effective  on 
the  later  date  of  either  the  recejptaf 
low-enriched  uranium  fuel  elements  by 
the  licensee  or  30  day  following  the  date 
of  publication  of  this  Order  in  the 
Federal  Re^ster  or.  if  e  hearing  is 


requested,  on  the  date  specified  in  an 
order  following  further  proceedings  on 
this  Order. 

For  the  Nuclear  Regulatory  CommiHion. 
Thomas  E.  Murtey. 
Director.  Office  of  Nuciecr Reactor 
Regulation 

Drfled  at  Rockville.  Maryland  thitJZUi^day 
ofSepifmtwrlSee. 

IFR  Dt>c.  Be-212a8  Filed  ^16-88;  B:4S  am) 
BHXWG  CODE  TSW-Ot-H 


PENNSYLVANIA  AVENUE 
DEVELOPMENT  CORPORATION 

Board  of  Directors  Meeting  cfwnge 

AQCNCV:  Pennsylvania  Avenue 
Development  Corporation. 
ACTION:  The  Pennsylvania  Avenue 
Development  Corpioration  announces  a 
change  m  the  date  of  the  forthcoming 
meeting  of  the  Board  of  Directors. 

date:  The  meeting  will  be  held 

Wednesday,  September  28. 1988.  at  10:00 

a.m. 

AODRESS:  The  meeting  will  be  held  at 

Pennsylvania  Avenue  Development 

Corporation.  Suite  1220N.  1331 

Pennsylvania  Avenue.  NW., 

Washington.  DC. 

SUPPLEMEKTARV  INFOflMATtON:  This 

meeting  is  held  In  accordance  with  36 
Code  of  Federal  Regulations  Pari  901. 
and  is  open  to  the  public. 
Dale:  September  13. 1988 
M.|.  Brodie. 
Exi3CUt!\-€  Director 

fFR  Doc.  88-21277  Filed  9-18-88:  8:45  am) 
enXMOCOOE  7t30-01-H 


SECURITiES  AND  EXCHANGE 
COMMISSION 

[Rula  17t-2  FHt  Mo.  270-2331 

Forma  Under  Review  by  Office  of 
Managenwnt  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash.  (202)  272-2142. 

Upon  Written  Request,  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs.  450  Fifth  Street.  NW.. 
Washington,  DC  20549. 

Extension 

.Sotice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  etseql  the  Secunties 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  l7f-2  under  the 
Investment  Company  Act  of  1940. 
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Rwte  t27f-2  wts  standards  *o  be 
foHmrari  and  requkcmenta  to  be  macte 
by  registered  management  investnent 
conyiniM  iint  ■■inlnia  is  ^u>r  oma 
custody  their  portfolio  securities. 
Approxinnately  iO  ioves^ciejit  companje« 
spend  about  152  hours  reporting  and 
keopia^  records  ocoessary  to  comf^ty 
with  the  rule. 

The  estimated  average  burden  hours 
are  iirade  soWy  for  Ae  purposes  of  the 
Paperwork  Reduction  Act.  wkI  «fe  not 
seRved  vob  b  ^^^^^^i^^^n^^^v^  Qf  eves  b 
representative  survey  or  study  of  the 
coats  of  SEC  ralea  and  forms. 

Direct  ^ener^l  carmnerrtB  to  Robert 
Neal  at  the  address  below.  Direct  any 
commerrtii  concerning  the  accuracy  of 
the  estimaladaverBge  bardeu  how*  lor 
compliance  witii  SEC  nile«  tod  forau  la 
Kenneth  A,  Fogash.  Deputy  Executive 
Director.  Becuritias  and  Exchange 
CommiasioB.  440  Fifth  Street  NW, 
Washingtoa  DC  20549-6004.  and  Robert 
N&ai.  Qearajice  OfHcer.  OfBce  of 
Informatioo  and  Re^iialisy  Af ^rs. 
Ofi&ce  of  lABTLB^eacRt  mad  BiMhset, 
Room  3228  NEOB.  Washington.  DC 
20503. 

lonatbvBG.KatK. 

Secretary 

September  13  IWMl 

[FR  Doc.  8ft-21317  Filed  9-18-88;  8:45  am) 
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Satf-Regulatory  < 

Applications  for  UatoUd  Trading 

Prtvllagaa  and  of  Opportunity  for 

Hearing;  Cincinnati  Stock  ExchanQa, 

Inc. 

Sep'ember  13.  1968. 

T>e  above  naflied  nationel  secimlies 
exchange  has  &led  apphcatious  with  Ihe 
Seciirities  and  Exchange  tl^ommiaaion 
pursuant  to  section  12(0(1  ffBl  of  the 
Securities  Excb^ge  Ac<  of  tt34  and 
Rule  12f-l  thereunder,  for  unlisted 
tradmg  pcnrfle^es  ia  the  falknnr^ 
securities: 
ACM  Covemrafint  Spectruni  Fuod  lac. 

Common  Stock  XODl  Par  Value  fFHe 
No.  7-38745 
American  fiealiy  Trtist 

Share  of  Beneficial  Interest,  SI  00  Par 
Valu£  (TUe  Na  38751 
Burlington  Kesource*  Inc. 

Common  SiocV.  S.tn  Par  Vahie  (File 
No.  3876) 
Comstock  Ptrna.  Strategy  Fund  Inc 

Cnmmon  Stock.  S.001  Par  Value  (FUe 
No.  3«77J 
Chapsrral  Sted  Co- 

Commcm  Stodc.  %Xn  Par  Vahie  (PHe 
No.  SBTBJ 
Dreyfus  Strat.  Gryr't  tncome  hrc. 

Common  Stock,  S«n  Par  Vahie  {?\\b 


No.  3879^ 
EkooGfonp  h»c. 
ComntoR  Stock.  t.01  Par  VaUie  (Fife 
r«o.  3HB9 
EfRpresa  NacioRel  De  Electnc.  SA 
.American  Depo«i*orT  Share«  (FiVe  No 
3891) 
First  Union  Corp. 
Common  Stock.  SSJ3^  Par  Valtte 
(Pile  No.  3MZ1 
Midway  AirS»e«  Inc. 
Common  Stock.  S.01  Par  Valoe  (Hie 
No.  38S31 
Newhatt  Reaowrces 
Defywitory  Receipts.  No  Par  VdJoe 
(Pk\t  No  38941 
Oakwood  Homes 
ComsKm  Stock.  S.05  Par  VaKie  (File 
No.  3885) 
Prudential  Intermediate  Inconie  Fund 
Inc. 
Common  Stock.  S.fTl  Par  Vaiue  (File 

Putnam  hrtermetfiate  GoTermnent 
Income  Trost 
Shares  of  Berreficial  hrterest.  No  f*ar 
Value  (File  No.  3fl87) 
Santa  AnitB  Reatly  Entprprrses 
Common  Stock.  S 10  Par  Vahie  (FHa 
No.  »e88l 
Sizeler  Property  Irtv  Inr 
Coanmm  Stock.  S  01  Par  Vabe  (File 
No.  38893 
Spain  Fond  Inc. 
Common  Stock.  S.Ol  Par  Value  (File 
No.  3890) 
Teleconnect  Co 

Common  Stock.  S.07  Par  Value  (File 
No.  S891) 
Tooteie  RoH  Industries  Inc. 
Coimnon  Stock.  ItW  %  Par  Value  (File 
No.  3892) 
Wynn'slntemaliQiial  Inc. 
Common  Stock.  %\  00  Par  Value  (FUe 
No.  3893) 
AlFS  Inc. 
Common  Stock.  S.lt)  Par  Vahie  {File 
N0.38W) 
Bayou  Steel  Corp 
Class  "A"  Common  Stock.  S.Ol  Par 
Vahic  [File  No.  3895) 
Cdliforrria  Enei^gy 
Common  Stock.  S  06  N  Par  Value  (FUe 
No.  3B96J 
Continental  Graphics  Corp. 
CommonStock.  $.12  v.  Par  Value  (File 
No  388fT) 
Crown  Crafts  Inc. 
Common  Stock.  Si  ,00  Par  Value  (File 
No.  3886) 
Cypress  Fund  inc. 
Common  Stock.  $001  Par  Value  (File 
No.  3899) 
Datametrics  Corp . 
Common  Stock.  SXn  Par  Vahie  (Fik 
No.  7-38001 
F.cdogy  and  Enriroampnt  Inc. 
Class  "A"  Common  Stock,  S  01  Par 
Vahic  (Pile  No  3901) 


Frequency  SectromcB  fee 
Common  Stock.  $1  .<»  Par  Vahie  (File 
No  39BZ1 
Healthresl,  SHI 
Shares  of  Beneficia!  Interest,  No  Par 
VahiPtFileNo.  3903] 
Mct2!lalchy  Newspapers  Inc. 

Glass  "A*"  Common  Stock,  SXH  Par 
Value  JFile  No.  39CMJ 
Newmark  A  Lewis  Inc. 
Cismmon  Stock.  S.05  Par  Value  (File 
No  3905) 
Tejun  Ranch  Co. 
Cccoman  Stock.  CIjOO  Par  Value  {File 

No  ^a06j 
Theae  aeouritiea  are  listed  aod 
resiatered  on  one  or  more  other  national 
st?(:!inti«i  exchfiii^  and  are  rrported  in 
the  CDOsOid dated  tranaactKia  reporting 

Interested  penaas  are  nviled  to 
fiuhrr.it  OB  or  beiore  Ootober  4. 1988. 
written  data,  riewa  and  ari^aaM^flts 

concenunn  te  above-referenced 
applications.  rVrsoni  desiring  to  make 
wntten  oonanents  aboald  file  three 

copies  thereof  with  the  Secretary  of  the 
Securities  a«d  Cxdwnjie  Commtwston. 
450  Fifth  Strert.  NW.,  Washmyttjn.  DC 
295*9  Folkiwrinj^  tiin  opportunity  for 
hearmji,  the  Coiwwiaeron  vnll  approve 
the  apphcatwne  if  it  finds.  ba«ed  upon 
all  the  iirformBtiofi  BTnilable  to  it,  rttat 
the  extwnMoos  of  orfwted  tradinj? 
privileges  punmant  to  such  eppiications 
are  consistent  with  the  Tnarntenance  of 
fair  and  orderly  mai^ets  and  the 
protection  of  Trrvestors. 

For  tiK  CoomuBmo.  b>  the  Divuuan  of 
Market  Regulation,  pursuant  to  delcfoted 
authority. 
looalhaD  G.  Katx. 

(FR  Ooc.  lU-2ini  Fited  0-l«-tt;  8:45  amj 


S«if-Aagulaiory  OrQanizatlona; 
AppUcaOona  lor  Unttslad  Trading 
Pr1vll«9«a  of  Opportunity  (or  Haartng; 
Midw«at  Stock  Ejcctianoa,  Inc. 

Tbe  above  najned  oaltonai  secunties 
exchange  has  filed  applications  with  the 
SecMTities  and  Exc^nne  ConimJBsion 
pursuant  to  section  12(f)(1)(B)  of  the 
Saamties  Exchange  Ad  of  1934  and 
Rule  12f-l  tbereunder.  fbraaiisted 
trading  privileges  in  the  following 
securities; 
AO>/l  Covemment  Opportunity  Pxmd 

Inc 
Common  Stock.  $01  Par  Value  (Pile 

No.  7-3907) 
Van  KarnpTO  Merritt/Municipal  Income 

Trust 
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Common  Slock,  $.01  Par  Value  (File 
No.  3908) 
Duke  Realty  Investment  Inc. 

Common  Stock.  $.01  Par  Value  [File 
No.  3909) 

These  secunties  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system 

Interested  persons  are  invited  to 
submit  on  or  before  October  4. 1988, 
wntten  data,  views  and  arguments 
concerning  the  above-referenced 
applications,  Persons  desiring  to  make 
wntten  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Secunties  and  Exchange  Commission. 
450  Fifth  Street.  NW.,  Washington.  DC 
30549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  il  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
pnvileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  ReguUtion,  pursuant  to  delegated 
auihority 
jonathAD  G-  Katz. 
Secretary. 

IFR  Doc.  88-21320  Piled  &-16-8B:  B:45  am] 
atujNa  cooc  «io-oi-m 


IRai  No.  K>16S62  ;  (S11-1375)) 

Systematic  Plant  To  Accumulate 
Shares  of  Induatrtea  Trend  Fund,  Inc^ 
Notice  of  Application 

September  IJ,  1988. 

AOENCY:  Securities  and  Exchange 
Comjnission  ("SEC"). 
ACTION:  Notice  of  application  for  de- 
registration  under  the  Investment 
Company  Act  of  1940  ( "1940  Act"). 

Applicant:  Systematic  Plans  to 
Accumulate  Shares  of  Industries  Trend 
Fund,  Inc. 

Relevant  1940  Act  Section: 
Application  filed  pursuant  to  section  8(f) 
and  Rule8f-1. 

SUMMARY  OF  AP9UCATtON:  An  order  18 
requested  declaring  that  Applicant  has 
ceased  to  be  an  investment  company 
under  the  1940  Act. 

FILING  DATES:  The  application  was  filed 
by  Criterion  Distributors.  Inc.  on  behalf 
of  Apphcant  on  July  22. 1988.  and 
amended  on  August  30.  1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
wiU  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 


application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
October  7. 1988  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary'  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or.  for 
lawyers,  by  certificate-  Request 
notification  of  the  date  of  a  hearing  by 
wnting  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC.  450  5th 
Street.  NW..  Washington.  DC  20549: 
Applicant  lOOO  Louisiana.  Suite  6000. 
Houston.  TX  770(12. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Mira.  Staff  Attorney  |202}  272- 
3047.  or  Brion  R.  Thompson.  Branch 
Chief  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  at  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

Applicant's  RepresentatioDs: 

1.  Applicant  is  a  unit  investment  trust 
registered  under  the  1940  Act.  Created  in 
Texas  by  a  contract  between  Systematic 
Plans.  Inc.  (now  Criterion  Distributors. 
Inc.)  and  Texas  Commerce  Bank  N.A,. 
Applicant  filed  its  Notification  of 
Registration  on  Form  N-flA  and  its 
registration  statement  pursuant  to 
section  8(b)  of  the  1940  Act  on  March  17. 
1966.  Applicant  also  filed  a  registration 
statement  under  the  Securities  Act  of 
1933.  which  was  declared  effective  on 
lune  20. 1966.  on  which  date  the  initial 
public  offering  of  Applicant's  periodic 
payment  plan  certificates  representing  a 
contractual  undertaking  to  acquire 
shares  of  Industries  Trend  Fund,  Inc. 
('Trend")  commenced. 

2.  The  Board  of  Directors  of  Trend 
resolved  to  sell  all  of  the  assets  of  Trend 
of  Pilot  Fund.  Inc.  ("Pilot")  in  exchange 
for  shares  of  Pilot  which  were 
distributed  to  shareholders  of  Trend  on 
April  30. 1980.  Trend  shareholders  then 
became  shareholders  of  Pilot. 
Applicant's  securityholders  who  held 
Trend  shares  through  Applicant 
received  922.892  shares  of  Pilot  with  a 
total  value  of  $8,509,869.  Thereafter. 
Applicant  no  longer  held  any  shares  or 
other  assets  under  the  contract  with 
Texas  Commerce  Bank.  N.A.  and 
continued  in  existence  solely  as  a  legal 
shell.  On  September  2, 1982.  Trend  filed 
an  application  on  form  N-8F  requesting 
an  order  declaring  that  it  had  ceased  to 


be  an  investment  company.  According 
to  the  application,  a  separate 
application  was  not  previously  filed  on 
behalf  of  Applicant  because  it  was 
believed  that  Applicant  would  cease  to 
be  an  investment  compnay  concurrently 
with  the  granting  of  the  order  declaring 
that  Trend  had  ceased  to  he  an 
investment  company  under  the  1940  Act 
(Investment  Company  Act  Rel.  No. 
12732.  October  13,  1982). 

3.  Applicant  has  no  assets,  no 
outstanding  debt,  and  is  not  a  party  to 
any  litigation  or  administrative 
proceedings.  Applicant  has  not.  within 
the  last  18  months,  transferred  any  of  its 
assets  to  a  separate  trust  and  is  not  now 
engaged,  nor  does  it  propose  to  engage, 
in  any  business  activity  other  than  that 
necessary  for  the  winding-up  of  its 
affairs. 

For  the  SEC.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authonty. 
JDnatban  G.  Katz. 
Secretary 
[FR  Doc  88-21318  Filed  9-16-88:  8:45  amj 

BHJJHG  cooc  MfO-OI-H 


DEPARTMEMT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Publk 
Conventerwe  ar>d  Necessity  and 
Foreign  Air  Carrier  Permits  FUed  Ur>der 
Subpart  Q  during  the  Week  Er>ded 
September  9, 1988 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  el  seq.].  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  45810 

Date  Filed:  September  9. 1988. 

Due  Dote  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  7. 1988. 

Description:  Application  of  Qantas 
Airways  Limited  pursuant  to  section  402 
of  the  Act  and  Subpart  Q  of  the 
Regulations,  requests  amendment  of  its 
foreign  air  carrier  permit  to  provide 
foreign  air  transportation  of  passengers. 
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properly  and  nail  between  the  Umled 

States  and  Australia. 

PbyHu  T.  Kaylar. 

Cn;t'^.  Documentary  Servrces  Dmsta/i. 

IFR  Doc  M-2l2ao  Piled  9-l£~aa:  S:4S  am) 

■lUJMG  COOE  4i1».04l 


Maritime  AdntlniatratkHi 

f  Docket  S-«2«] 

Proposed  ModMication  of  the 
Appiicatton  of  Apex  Resources,  Inc. 
and  Liberty  Shipping  Group  With 
Respect  To  Proposed  Assignment  of 
Operating-Oifferential  Subsidy 
AgreeiTtenU  of  Amertean  Shipping. 
inc.  and  Aeron  Itarine  SMpping  Co. 

By  application  datfd  Apr;!  22,  1^8, 
Apex  Resources,  Inc..  advised  that 
CfTtaJn  partnerships  and  companies  in 
which  Apex  Resources.  Inc.,  and  its 
sub«idiarws  fcoHectively  ApexJ  have  an 
interest  propose  to  sell  to  Liberty 
Shippin«  Croup  (Liberty!  four  U  S -Flag 
vessels— The  ARCHON  ALTAIR, 
ASPEN  and  ARION— and  to  assign  to 
Liberty  the  contractors  rights  under  two 
related  Operating-Differential  Subsidy 
Asrreementa  (ODSAi.  Coniracl  MA/ 
MS3-]66(al  With  .Aeron  Marine  Shipping 
Company  (Aeron)  for  which  no  ship  is 
currently  named  and  ODSA,  Contract 
MA/lkeB-272  with  American  Shipping. 
Inc  (.AmeH-ican  Shipping]  for  which  the 
BEAVER  STATE  is  named  Apex  also 
advised  that  certain  partners  m 
partnerships  which  own  the  vess'^ls 
AURORA  and  BEAVER  STATE  propose 
to  sell  their  partnersKip  mterests  to 
Liberty.  Apex  advised  that  Liberty 
would  be  formed  as  a  partnership  whkh 
would  be  controlled  by  Sdinitzer 
Investment  Corp.  {SIC),  ciirrently  a 
subsidiary  of  Schnitzer Steel  Products 
Co  1  Schnitzer  Steel).  The  partners  in 
Liberty  would  be  SIC  and  Philip  \ 
Shapiro  or  an  entity  to  be  formed  b> 
him. 

In  its  application  of  Apnl  22,  1988. 
Apex  requested  the  foUowing  approvals 
and  determinations  under  the  Merchant 
N!anne  Act  1996.  as  amended  (Act),  in 
connection  with  the  sale  to  Liberty  of 
the  ARCHON.  ALTAIR.  ASPEN  and 
ARION  and  the  contractor's  right  under 
ODSA.  Contract  MA/MSB-lBeU)  and 
ODSA.  Contract  MA/MSB-272 

(IJ  Under  the  Tide  VI  fa)  approval 
pursuant  to  section  608  to  transfer  to 
Liberty  the  contractoi's  rights  under  the 
ODSAa.  (b)  appmval  for  Liberty  to 
oper^ie  U^  of  tlie  veaaela  pursuant  to 
the  ODSA  for  a  maximum  of  730  total 
voyage  dayi  ui  any  ooe  calendar  year 
under  a  aharinj  ayslem.  (cj  confu-mation 
(hit  the  vessels  may  continue  carrying. 


withtrat  ODSA.  carRfiea  subiect  to  the 
cargo  preference  statutes  of  the  United 
States  without  restrtction.  and  (d) 
approval  to  the  extent  necessary,  to 
transfer  to  Liberty  the  rights  ansinR  from 
the  prior  approvals  appijcable  to  the 
ARCHON.  ALTAIR.  ASPEN  and 
ARIO.^(  granted  pnrsuazit  to  section  615 

(2)  Under  sectitm  fltMlaJ  fa)  a 
determination  that  foreij^n-flag  bulk 
vessels  owned  by  companies  which  may 
be  relatad  to  Uberty  do  not  compete 
"with  any  Anaencan-flajj  servure 
(i^Merrained  -  .  .  to  be 
''>sHntial  .         Within  the  meaning  of 
s-'ctiona04|a)"    ur  diteraati\eiy  (bj  if  i! 
:s  LJetermined  thdrsuai  fore«ja-/lcig 
iipvr,,tijrs  compete  with  an  esaeolial 
L'.S.-fldg  .«ien.'ice  withm  the  meaiiiiig  of 
section  604(a),  a  waiver  [or  special 
circumstance  and  good  cau.se  shows 
pursuant  to  section  B04Jb]  to  permit 
Liberty  to  receive  CDS  with  respect  to 
the  operation  of  any  of  the  vessels  in  the 
U.S. -foreign  and  foreign -to-foreign 
commerica!  trmies  during  the  remaining 
term  of  Contract  MAO^ISB-ieeta)  and 
Contract  MA/MSf^Z72  with  Liberty. 

Notice  of  the  apphratinn  of  April  22. 
WMfl  wa.s  published  m  the  Federal 
Register  of  May  a.  1986  (53  FR 16334), 
Docltct  S-82a  with  a  closing  dale  of 
May  20.  1986. 

By  letter  of  June  Ifi  l!»a.  Apex 
requested  thai  cnnsidpration  nf  the 
transfer  to  Liberty  of  the  ODSA  to  which 
Aeron  is  a  party  Contract  MA/MSB- 
ia6(a)  be  d*4iiyed  and  considered 
together  with  the  tran?;fer  of  t^e  ODSA. 
to  which  Amerir.an  Shrpping  w  a  party. 
Contr^fct  MA^VSiR-Z-^.  covering  the 
BFAVER  STATE,  ai  n  later  date.  Apex 
r^Jso  requested  that  thv  Maritime 
-Administration  FMARAD^  proceed  with 
consideration  of  \he  transfer  of  the 
ARCHON.  ALTAIR  .ASPEN,  and 
.ARION,  purs««rt  to  section  615  of  the 
Act.  to  the  pjdv^  required,  since 
tran.'.fer  of  those  vesseifi  to  Liberty  was 
Si:heduled  for  fune  23.  1968 

On  June  22,  1988.  MARAD  sgreed  to 
the  requested  delay  with  respect  to 
consideration  of  the  transfers  of  the 
ODS.\s  to  Liberty  and  authorized 
pursuant  to  section  btS  of  the  Act  to  any 
extent  required,  the  purchase  by  Liberty 
of  the  ARCHON.  AITAIR,  ASPEN,  and 
ARION 

By  letter  of  AukusI  26.  198h.  Apex  and 
Liberty  sutimitted  the  following  proposal 
'ri  mndjfv  the  applicant  of  Apnl  22. 1988. 
so  as  to  restroct ore  the  transaction  with 
respect  to  transfer  of  the  ODSAs  to 
avuid  any  issue  onder  section  604  of  the 
Act, 

Instead  of  transfemng  OIJS-As. 
Contracts  MA/MSB~ia6la!  and  K4A/ 
MSB~272  to  Liberty  iin  which  members 
of  the  Schnitzer  family  have  an  interest). 


the  parties  now  propose  that  the  ODSAs 
be  transferred  to  a  new  entity.  NEWCO 
yet  to  be  formed,  which  will  be  wholly 
and  exchtsiTeJy  onmed  by  Philip  |. 
Shapiro 

NEWCO  Ilhe  propimed  holder  of  the 
ODSAs]  witi.  when  the  vryisels  are 
operated  to  the  fitreijcn  conunprciat 
trades,  bareboat  charter  the  vessels 
covered  by  the  OUSAh  ttnd  [\nu-  charter 
ihem  back  to  the  owner,  Liljcrty  at  a 
rate  net  rif  >mbsidy  Uberty  Mantiine 
Corporalioa.  the  present  ojierator  af  four 
bulk  Vf«sel.«i  buiit  under  taction  615. 
wboliy  and  exoiusiveHy  oMtM>d  tty  Philip 
I  Shapiro,  wilt  be  empkiyed  as  a 
managing  aj^ent  .Swtfaer  NEWCO.  nor 
any  holdiox  company,  subsidiary. 
affilia(t'  or  asaociute  will  directly  or 
indirerthii"  own.  ch,irter  act  as  ag*>nl  or 
broker  for.  or  operate  any  foreit.''-f!ac 
vessel.  No  officer,  director,  agpnt  or 
execntive  of  NEWCO  will,  directly  or 
indirectly,  own,  charter,  ad  as  agent  or 
broker  for.  or  operate  any  foreign-nag 
vessel. 

As  preaeatly  contemplated,  the  vessel 
or  vessels  intended  for  subsidized 
operatioQ  Jo  the  forei^  commercial  (i.e. 
noD-preferenoe)  tr«dc  will  be  chartered 
in  to  NEWCO  and  chartered  out  for  use 
in  the  foreign  commercial  trade  on  a 
subtime  or  contract  of  afreightment 
basis  from  Liberty  Shipping  Croup,  the 
time  charter  of  the  vessel.  Whether  only 
two  vessels  or  all  six  vessels  proposed 
to  be  owned  by  Liberty  will  be  included 
depends  upon  the  pcadiag  recjuest  from 
ODS  sharing 

The  applicant  advised  Aat  the 
proposed  slructnre  mirrors  the  existing 
structures  previously  approved  by 
MARAD  involving  the  HEAViJl  STATE 
and  ROSE  CITY.  Those  vessels  are  or 
were  owned,  respectively,  by  Yeon 
Shipping  Corp.  and  Northwest  Shipping 
Corp.  (wboUy  owned  subsidiaries  of 
Schiutaer  Sled),  bareboat  chancfed  to 
American  Shipping,  and  Pacific 
Shipping.  Inc..  respectively,  (companies 
controlled  by  Leo  V,  BergerJ.  which  held 
the  ODSAs.  and  then  time  chartered 
back  to  Sr.hnilzer  Steel. 

Interested  parties  may  inspecj  the 
foregoing  proposal  in  the  Office  of  the 
Secretary.  Manttme  Administration. 
Room  7300NassifBmidiTig.  400  Seventh 
Street.  SW  .  Washington.  DC  20590. 

Any  person,  firm,  or  corporBhon 
having  any  interest  in  snch  proposal  and 
desiring  to  sabimt  cofnfmmts  thereon 
must  file  comnt^rts  in  triplicate  with  the 
Secretary,  N4antisie  Admmi .stmt ion  by 
close  of  husmesfi  on  Septefnber  22.  1988. 
The  Mantime  AdministratHm  will 
consider  such  comstentB  and  take  such 
action  with  respect  thereto  as  may  be 
deemed  appropriate- 


I 
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(Cataioft  of  Federal  Domestic  Assistanu! 
Program  No.  20.804  OperaUng  Differential 
Subsidies)). 

By  Order  of  ihe  Maritime  Subftdy  Board. 

Datc^  September  15. 1968. 
lames  E.  Ssari. 
Secretary. 

(FR  Doi:  Bf^2138a  Filed  »-16-88;  8:45  am) 
BtLUMO  COOC  M10-«t-« 


National  Highway  Trafnc  Safaty 

Administration 

Announcement  of  Second  Meeting  of 
the  Heavy  Truck  Subcommltlea  of  the 
Motor  Vehicle  Safaty  Research 
Advisory  Committee 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
\  ACTION:  Meeting  announcement. 

SUMMARY:  This  notice  announces  the 

second  meeting  of  the  Heavy  Truck 
Subcommittee  of  the  Motor  Vehicle 
Safety  Research  Advisory  Committee 
IMVSRAC).  The  MVSRAC  established 
this  subcommittee  at  the  February  1988 
meeting  to  examine  research  questions 
regarding  crashworthiness  and  crash 
avoidance  for  vehicles  over  10.000 
pounds  CVWR. 
DATE  AND  TIME:  The  meeting  is 
scheduled  for  November  3.  1988.  from 
10:00  a.m.  to  5  00  pm. 
ADDRESS:  The  meeting  will  be  held  in 
Room  B3;J2  of  the  US.  Department  of 
Transportation  Building,  which  is 
located  at  400  Seventh  Street.  SW.. 
Washington,  DC, 
SUPPLEMENTARY  INFORMATION:  In 

May  1987,  the  Motor  Vehicle  Safely 
Research  .Advisory  Committee  was 
established.  The  purj^ose  of  the 
Committee  is  to  provide  an  independent 
source  of  ideas  for  safety  research.  The 
MVSRAC  wil  provide  mformation. 
advice,  and  recommendations  to 
NHTSA  on  matters  relating  to  motor 
vehicle  safety  research,  and  provide  a 
forum  for  the  development, 
consideration,  and  communication  of 
motor  vehicle  safety  research,  as  set 
forth  in  the  MVSRAC  Charter. 

Heavy  truck  safety  is  a  very  broad 
subject  area.  At  the  initial  meeting  of  the 
Heavy  Truck  Subcommittee,  it  was  the 
general  consensus  that  the 
subcommittee  members  needed  to 
develop  a  process  for  systematically 
evaluating  and  prioritizing  the  possible 
heavy  truck  research  topics.  It  was 
agreed  that  the  starting  point  for  this 
discussion  would  be  the  research 
agendas  proposed  by  NHTSA  in  ^e 
Section  216  and  21"  Congressional 
reports  expanded  and/or  made  more 


specific  based  on  mputs  from  the 
members  of  the  subcommittee. 

At  this  subcommittee  meeting,  a  first 
cut  assessment  of  potential  research 
topics  will  be  made.  The  focus  of  the 
discussions  will  be  the  current  state  of 
knowledge  in  each  particular  area, 
ongoing  activities  relevant  to  the  topic, 
identlficalion  of  information  that  is 
needed  to  make  progress  m  that  area, 
and  discussion  of  whether  the  subject 
area  is  worth  pursuing  and.  if  so, 
whether  it  should  be  a  short,  medium  or 
long  range  priority. 

The  meeting  is  open  to  the  public,  and 
participation  by  the  public  will  be 
determined  by  the  Subcommittee 
Chairman. 

.A  public  reference  file  (Number  88- 
Ol^Heavy  Truck  Subcommittee)  has 
been  established  to  contain  the  products 
of  the  subcommittee  and  will  be  open  to 
the  public  during  the  hours  of  8:00  a.m. 
to  4:00  p  m.  Bt  the  National  Highway 
Traffic  Safety-  Administrations 
Technical  Reference  Division  in  Room 
5108  at  4*X)  Seventh  Street  SW.. 
Washington.  DC  20390,  telephone;  (202) 
366-2768. 
FOR  FURTHER  INFORMATION  CONTACT. 

William  A  Leasure.  jr..  Chairman. 
Heavy  Truck  Subcommittee.  Office  of 
Research  and  Development.  40  Seventh 
SlreeL  SW..  Rocm  6220.  Washington.  DC 
20.590,  telephone   |202)  36&-56e2. 

JPBued  on  September  14  1988 
Howard  M.  Smolkin. 

Chairman.  Motor  Vehtcle  Safety  Research. 
Advisory  Committee. 
IFR  Doc.  98-21304  Filed  9-16-88: 8:45  am] 
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Research  and  Special  Programs 
Administration 

International  Standards  on  the 
Transport  of  Dangerous  Goods;  Public 
Meeting 

AGENCY:  Office  of  Hazardous  Materials 
Transportation  (OHMT).  Research  and 
Special  Programs  Administration 
(RSPA).  Department  of  Transportation. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  notice  is  to  advise 
interested  persons  thai  RSPA  and  the 
International  Regulations  Committee 
(INTEREC)  of  the  Hazardous  Materials 
Advisory  Council  will  jointly  conduct  a 
public  meeting  to  report  the  results  of 
the  38lh  session  of  the  United  Nations 
Croup  of  Rapporteurs  on  the  Transport 
of  Dangerous  Goods  and  the  28lh 
Session  of  the  United  Nations  Group  of 
Experts  on  Explosives. 
date:  October  6. 1988,  9:30  a.m. 


:  Room  6200.  Nassif  Building. 
4O0  Seventh  Street  SW.,  Washington. 
DC.  20590 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Barlow,  .Acting  International 
Standards  Coordinator.  Office  of 
Hazardous  Materials  Transportation. 
Department  of  Transportation, 
Washington,  DC  2059a  (202)  366-0656- 
Issued  m  Washington.  DC.  un  Sepiumber 
14.1988 

Alan  I.  Roberta, 

Director.  OfficeofHazardoutMateriaJa. 
Transportation. 
[FR  Doc  88-21270  Filed  9-lfl-*a  845  amf 
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DEPARTMENT  OF  THE  TREASURY 

Public  information  Collection 
Requirements  Submitted  to  0MB  for 
Review 


D^ 


.September  14  198&, 


The  Department  of  the  Treasury  has 
submitted  the  following  pubUc 
information  collecbon  requirementls)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  Copies  of  the 
submission!  s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2224,  15th  and 
Pennsylvania  Avenue,  NW,.  » 

Washington.  DC  20220.  ^ 

Alcohol,  Tobacco  and  nrearms 

O.KfB  .dumber  1512-0112. 

Form  Number:  ATF  2105  (5000.7) 

Type  of  Review  Extension 

Title.. ExXensxan  of  Coverage  of  Bond 

Description:  ATF  F  2105  (5000.7)  is 
used  by  ATF  to  ensure  the  paymeni  of 
excise  taxes  on  unpaid  taxable 
commodities  and  serves  as  a 
notification  that  coverage  already 
granted  under  the  original  bond  is  to  be 
extended  to  new  items  or  conditions 
which  did  not  exist  when  the  original 
bond  was  initiated. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
25. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response.  On  occasion. 

Estimated  Total  Reporting  Burden:  25 
hours. 

OAffl  Number  1512-0205- 


38388 
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Form  Number  ATF  REC  5110/01  — 
ATFF  5110.40. 

Type  of  Review:  Extension 

Tule:  Distilled  Spirits  Plants  (DSP) 
Production  Records  and  Report. 

Description:  The  information  collected 
18  used  to  account  for  proprietor's  tax 
liability,  adequacy  of  bond  coverage  and 
protection  of  the  revenue  The 
information  also  provides  data  to 
analyze  trends  in  the  industry,  and  plan 
efficient  allocation  of  field  resources, 
audit  plant  operations  and  compilation 
of  statistics  for  government  economic 
analysis. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  .\umber  of  Respondents: 
za. 

Estimated  Burden  Hours  Per 
Response:  2  hours. 

Frequency  of  Response  Monthly. 

Estimated  Total  Reporting  Burden: 
2.880  hours. 

Clearance  Officer:  Robert  Masarsky 
12021  566-7077.  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  Room  7011,  1200 
Pennsylvania  Avenue,  WV  . 
Washinston.  DC  20226. 

OMB  Reviewer:  Miio  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget.  Room  3001,  Mew  Executive 
Office  Building,  Washington,  DC  20503 
LoU  K.  Holland. 

Departmeata;  Rfpons  \fnpoi;ement  Officer 
[FR  Doc  21315  Filed  9-16-68:  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Performance  Review  Board  Members 

AQENCr:  United  Slates  InformaUon 

Agency 

ACTION:  Notice. 


smMMARV;  This  Notice  is  issued  to  revise 

the  membership  of  the  United  States 

Information  Agency  (USIA)  Performance 

Review  Board 

DATE:  September  19,  19H8 

FOn  FUITTHER  INFORMATION  CONTACT; 

Ms.  Patricia  Hoxie  (Co-Executive 

Secretary).  Chief,  Domestic  Personnel 

Division,  Office  of  Personnel,  U.S. 

Inform.ation  Agency.  301  4th  Street 

SW.,  Washington.  DC  2054'', 

Telephone:  (202)  485-2817 
or 
Mr.  John  Welch  (Co-Executive 

Secretary).  Chief.  Policy  and  Foreign 

Service  Personnel  Division.  Office  of 

Personnel.  Voice  of  America.  U.S. 

Information  Agency,  300  C  Street  SW  . 

Washington.  DC  2(1.547.  Telephone. 

(2021  485-8732 
SUPPUMENTARY  INFORMATION:  In 
accordance  with  Sertion  4314(c)  (1| 
through  (5!  of  the  Civil  Service  Reform 
Act  of  1978  (Pub.  L  <J5-)54).  the 
following  list  supersedeas  the  U  S. 
Information  Agencv  Niilice  li.;  FR  39765. 
October  23.  1987): 
Chairperson:  Assistant  Director  for 

Management— Henry  E.  Hockeimer 

[non-career  SES). 
Df'pnty  Chairperson:  Director,  Voice  of 

.America — Richard  Carlson 

(Presidential  Appointee). 

Career  SES  Members 

Assistant  Inspector  General  for  Audits. 

Office  of  Inspector  General — J. 

Richard  Berman 
Director.  Office  of  Engineering  and 

Technical  Operations,  Voice  of 

America— Robert  E.  Frese 
Deputy  Director  for  Programs.  Voice  of 

.•\merica— Alan  I..  Heil,  |r. 
Di.-ectnr,  Office  of  Management  and 

Program  Services.  Television  and  Film 

Service — Vincent  R.  Lauria 
Executive  Director,  Bureau  of 

Educational  and  Cultural  Affairs- 
Thomas  G, Levdon 


Assistant  Inspector  General  for 
Inspections,  Office  of  Inspector 
General — Richard  D  Moore 

Alternate  Career  SES  Members 

Director  for  Broadcast  Operations. 

Voice  of  America — Edward 

DeFontaine 
Director.  Exhibits  Service,  Bureau  of 

Programs — William  K.  [ones 

This  supersedes  the  previous  U.S. 
information  Agency  Notice  (52  FR  39765. 
October  23.  1987). 
Henry  £.  Hockeimer. 

Acting  Associate  Director  for  Management, 
U.S.  Information  Agency. 
|FR  Doc  88-21274  Filed  9-16-88;  8:45  am) 
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VETERANS  ADMINISTRATION 

Availability  of  Report;  Program 
Evaluation 

Notice  is  hereby  given  that  the 
Analysis  of  the  Education  Program 
Approval  Process:  A  Program 
Evaluation  has  been  completed. 

Single  copies  of  the  Analysis  of  the 
Education  Program  Approval  Process 
evaluation  report  are  available  free. 
Reproduction  of  multiple  copies  can  be 
arranged  at  the  user's  expense. 

Direct  inquiries,  specifying  the  name 
of  the  program  evaluation  desired,  to 
Mr.  H  Raymond  Wilbum.  Director. 
Studies  and  Evaluation  Service, 
Veterans  Administration  (072).  810 
Vermont  Avenue.  NW..  Washington,  DC 
20420 

Dated:  September  13. 1988. 

By  Direction  of  the  Administralor 
H.  Ras-mond  Wlllxiin. 
Acting  Director.  Office  of  Program  Analysis 
and  Evaluation. 

|FR  Doc.  21314  Filed  9-18-88:  8:45  am| 
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Sunshine  Act  Meetings 


Federal  Register 
Vol  53.  No.  181 
Monday.  September  19.  ldB8 


This   sectioo   of   the   FEDERAL   REGISTER 
contains   notices   of   meetings   putJlrshed 
under  the   "GovemfT>ent   m   the   Sunshine 
Acf    (PuC    L    94-409)    5    US.C    552b(eH3), 


EQUAL  EMPLOYMENT  OPPORTUNfTV 
COMMISSION 

DATE  AND  TIME:  2:00  p  m.  (eastern  time) 
Monday.  September  26. 198fi. 
place:  Clarence  M,  Mitchell,  Jr. 
Conference  Room,  No-  200-C  on  the 
Second  Floor  of  the  Columbia  Plaza 
Office  Buildins.  2401  "E"  Street  NW.. 
Washington,  DC  20507, 
STATUS:  Part  of  the  Meeting  will  be 
Open  to  the  Public  and  Part  will  be 
Closed  to  the  Public. 

HATTERS  TO  BE  CONSIDERED: 
Open  Session 

1  Announct^ment  of  .Notation  Votefs). 

2  A  Report  on  CommiBsion  Operations 
lOptionalj. 

3.  Proposed  RKCord  iter  ping  Modifications 
lo  29  CFR  Pan  1602.  "Reports  and  Records" 
and  29  CFR  Part  1627.  "Records  to  be  Made 
or  Kept  RfSiiting  to  Age". 

Closed  Session 

1,  Afienc>'  Adjudication  and  Determination 
on  Federal  Agency  Discrimination  Complaint 
Appeals. 

Z  Litigation  Auihoriiation:  General 
Counsei  Recommendations. 

3,  Discussion  of  Certain  Commission's 
Charge. 

Note.  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  la'rr 
meeting.  [In  addition  to  publishing  notices  on 
FHOC  Commission  meetings  In  the  Federal 
Rejpster.  the  Commission  also  provTdes  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  any  nme 
for  informaljon  on  these  meetings.) 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Frances  M.  Hart, 
Executive  Officer  on  (202)  634-6748. 

Date:  September  15,  1988. 
Frances  M.  Harl. 

Executive  OffJcer.  Executive  Secretariat 
|FR  Doc  &B-21443  Filed  9-15-88:  3:48  pm] 
BIUJNO  COOC  S7MM)S-« 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Changes  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Govemmenl  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  open 


meeting  held  at  2:00  p.m.  on  Tuesday. 
September  13. 1988.  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  L.  William 
Seidman,  seconded  by  Director  CC. 
Hope,  Jr.  (Appomtive).  concurred  in  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  that  Corporation 
business  required  the  withdrawal  from 
the  agenda  for  consideration  at  the 
meetmg,  on  less  than  seven  days'  notice 
to  the  public  of  the  following  matters: 

Memorandum  and  resolution  re:  |1}  Notice 
of  Withdrawal  of  prtiposed  policy  statement, 
entitled  "Bunk  Merger  Transactions  '  which 
policy  stdlerr.ent  was  published  m  the 
Federal  Register  on  October  4,  1985.  and  '.2] 
Solicitation  of  Comment  on  a  new,  subs'utuie 
proposed  policy  statement  entitled  'Bank 
Merger  Transactions"  which  redefines  and 
clarifies  product  and  geographic  markets  and 
the  standards  to  be  applied  in  assessing  both 
the  competitive  effects  and  prudential 
concerns  involved  in  a  proposed  bank  merger 
transaction. 

Review  of  FDICs  financial  performance 

The  Board  further  determined,  by  the 
same  majority  vote,  thai  Corporation 
business  required  the  addition  to  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  the  following  matter 

Recommendation  regardmg  the  liquidation 
of  a  bank's  asse's  acquired  by  the 
Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets; 
Case  No,  47.250 

Houston  Consolidated  OfBce.  Houston. 
Texas 

The  Board  also  determined,  on  motion 
of  Director  Robert  L  Clarke 
(Comptroller  of  the  Currency),  seconded 
by  Director  C.C,  Hope,  [r,  (Appointive), 
concurred  in  by  Chairman  U  William 
Seidman,  that  Corporation  business 
required  the  withdrawal  from  the 
agenda  for  consideration  at  the  meeting. 
on  less  than  seven  days'  notice  to  the 
public,  of  the  following  matter: 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Part  303  of  the  Corporation's 
rules  and  regulations,  entitled  "Applications. 
Requests.  Submittals.  Delegations  of 
Authonty,  and  Notices  of  Acquisition  of 
Control,"  and  Part  346  of  the  Corporation  s 
rules  and  regulations,  entitled  "Foreign 
Banks."  which  amendments  pertain  to 
exemptions  from  the  deposit  insurance 
requirement,  the  capital  equivalency 
requirement,  the  country  exposure  provision, 
the  pledge  of  assets  requirement  and  to  the 
delegations  of  authority  concerning  it,  as  well 


88  to  miscellaneous  provisions  throughout  the 
reflation. 

By  the  same  majority  vote,  the  Board 
further  determined  that  no  earlier  noUce 
of  the  changes  in  the  subject  matter  of 
the  meeting  was  practicable. 

Dated:  September  14,  1388. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feklmsn. 
Deputy  Executive  Secretary. 
[FR  Dnc-  88-21361  Filed  9-15-8a;  10:14  am) 
BlUJMG  COOC  Sn4-0t-« 

FEDERAL  DEPOSFT  INSURANCE 
CORPORA'nON 

Changes  in  Subject  Matter  of  Agency 
Meetmg 

Pursuant  to  the  provision  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Acf  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.,  on  Tuesday. 
September  13. 1988.  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  L  William 
Seidman,  seconded  by  Director  C.C. 
Hope,  Ir.  (Appointive),  concurred  in  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  thai  Corporation 
business  required  the  addition  to  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public  of  (1)  the  application  of  Great 
Western  Savings  Bank,  an  operating 
non-FDIC-insured  savings  association 
located  at  11201  SE-  8ih  Street.  Bellevue. 
Washington,  for  Federal  deposit 
insurance,  and  (2]  a  memorandum 
regarding  the  Corporation's  corporate 
activities. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  changes  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  m  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  m 
a  closed  meeting  by  authonty  of 
subsections  (c)(2}.  (c}16),  (c)l8J.  and 
(c)(9)(.A)(ii}  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C  552b  (c)(2). 
(c)(6).  (c)(8),  and  (c)(9)(A)(ii)). 

Dated:  September  14,  1988. 
Federal  Deposit  insurance  Corporation. 
Robert  E.  Feldm^an. 
Deputy  Exec'jtive  Secretary. 
[FR  Doc.  88-21362  Filed  9-16-88: 10:14  am] 
BUJJHG  CODE  C71«-01*N 
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NATIONAI.  LABOR  RELATIONS  BOARD 

.\otice  of  Meeting 

TIME  AMD  DATE;  9:30  a.m.,  Thursday, 
September  8.  1988.  and  continued  10'30 
a.m..  Thursday.  September  15,  1988. 

PlAce:  Board  Conference  Room.  Sixth 
Floor,  1717  Pennsvivania  .Avenue,  .\W 
STATUS:  Closed  to  public  obsenation 
pursuant  to  5  U.S.C.  552b(c|(2)  (intemal 


personnel  rules  and  practices  and  (c)(6) 

(personal  information  where  disclosure 

would  constitute  a  clearly  unwarranted 

invasion  of  personal  privacy). 

MATTERS  COMSIDEREO:  Personnel 

mdtters. 

COMTACT  PERSON  f  OR  MORE 

INFORAMTKJM:  Joseph  E  Moore,  Acting 
Executive  Secretary.  V\*ashington.  DC 
20570.  Telephone.  (202]  254-9430. 


Dated:  Washington.  DC  September  14. 

1068. 

By  direction  of  the  Board, 
loseph  E.  Moore. 

Acting  Executive  Secretory,  National  Labor 
Relations  Board. 
(FR  Doc,  a8-21323  Filed  9-14~a«;  4  -iS  pm| 
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Federal   Register 

Vol.  53.  No.  181 

Monday,  September  19.  1988 


This  section  ot  the  FEDERAL  REGISTER 

contains    edftofiai    cor'eclions    of    previous'y 
published    Presidential,    Rule.    Proposed 
Rule,    and    Notice    documents    and   voiu^^es 
of  the   Code   of   Federal   Regulations 
These    correciions    are   prepared   by    the 
Office    of    the    Federal    Register    Agency 
prepared   correciions  are  issued  as   stgned 
documents  and   appear   m   the   appropriate 
document    categories    eisew^ere    in   the 
issue 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFRParl  177 

[Docket  NO.86F-0363! 

Indirect  Food  Additives;  Polymers 

Correction 

In  rule  document  88-18972  beginning 
on  page  31832  in  the  issue  of  Monday. 
August  22.  1988.  make  the  following 
corrpctions: 

1.  On  page  31834.  in  the  first  column, 
under  C.  ZA-Toluenediisocyanate  and 
2.4-ToIuenediamine,  in  the  sixth  line, 
"reacted""  should  read  "unreacled". 

2.  On  page  31835.  in  the  first  column, 
under  IV.  References,  in  reference  5, 
beginning  in  the  fourth  line.  "2.4- 
Toluenediamme"  should  read  "2.4- 
Tcjluenediamine" 

BlUJNa  CODE  1S05-0I-D 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  444 

(Docket  No.  79N-0155] 

Oligosaccharide  Antibiotic  Drugs; 
Neomycin  Sulfate  for  Compounding 
Oral  Products 

Correction 

In  ruie  document  88-18973  appearing 
on  page  31837  in  the  issue  of  Monday. 
August  22,1988,  make  the  following 
correction: 

On  page  318.37.  m  the  second  column. 
under  FOR  FURTHER  INFORMATION 

CONTACT,  in  the  second  Ime.  "(HFS— 
222)"  should  read  "(HFC— 222)". 

BrUJNG  CODE  150S-01-0 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[T.D.  8217! 

Income  Tax;  Taxable  Years  Beginning 
After  December  31,  1953  and  OMB 
Control  Numbers  Under  the  Paperwork 
Reduction  Act;  Certain  Cash  or 
Deferred  Arrangements  Under 
Employee  Plans 

Correction 

in  the  issue  of  Friday.  September  2. 
1988.  on  page  34194,  a  correction  to  FR 


Doc.  88-17720  appeared.  Several  items 
were  inaccurate  and  should  have 
appeared  as  follows: 

1.  On  page  34194.  in  the  second 
column,  in  paragraph  4,  in  the  second 
line.  "§  1.401(k}-l(b)(4]"  should  read 
'■Sl-40nk)-l(b)(4|{ir. 

2.  On  the  same  page,  in  the  same 
column,  in  paragraph  5.  in  the  second 
line.  "§  1.401[k)-l(b)(4)(B)"  should  read 
"§i.40i(k)-i(bK4}(iKBr. 

3.  On  the  same  page,  in  the  same 
column,  in  paragraph  6,  in  the  second 
line,  "§  l,401[K)-l(b)[4KB)(ii)"'  should 
read"§  1.401(k)-l(b)(4)(b}(ii}". 

nUJMG  CODE  1S05-01-0 


DEPARTMENT  OF  AGRICULTURE 

Packers  and  Stockyards 

Administration 

Proposed  Posting  of  Stockyards: 
Turlock  Livestock;  et  al. 

Correction 

In  notice  document  &8-201~8 
appearing  on  page  34328  in  the  issue  of 
Tuesday.  September  6.  1988.  make  the 
following  correction: 

In  the  second  column,  the  heading 
should  read  as  set  forth  above. 

BIUJMG  COOC  1M5-O-0 


Monday 
September  19,  1988 


Part  II 

Department  of  the 
Interior 

Office  of  Surface  Mining  Reclamation  and 
Enforcement 


30  CFR  Parts  780  and  784 
Surface  and  Underground  Mining  Permit 
Applications;  Probable  Hydrologic 
Consequences  Determination;  Final  Rule 
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DEPARTMENT  OF  THE  IMTEfllOR 

Offtce  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  780  and  784 

Surface  and  Underground  Mining 
Permit  Appllcattons;  Probable 
Hydrologic  Consequences 
Determination 

agency:  OfHoe  of  Surface  Mining 
Reclamdtion  and  Enforcement,  Interior 
ACTIOM:  Final  rule. 

summary:  The  Office  of  Surface  Mining 
Reclamanon  and  Enforcement  (OSMRE] 
of  the  United  States  Department  of  the 
Ip.'enor  is  amending  its  permanent 
program  regulations  to  specify  the 
content  and  scope  of  the  probable 
hvdrologic  consequences  (PUC) 
determination  required  m  an  application 
for  a  permit  to  conduct  surface  coal 
mining  and  reclamation  operations.  This 
action  is  undertaken  in  response  lo  a 
dntnct  court  decision  in  litigation  on 
OSMRE's  permanent  regulatory 
program  This  final  rule  establishes  the 
permit  and  adjacent  areas  as  the  scope 
of  the  PHC  determination 
EFTEcnvE  DATE:  October  19,  1988. 

FOR  FURTHER  INFORMATKSM  COITTACT: 

Mr  Douglas  Growitz.  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
U.S.  Department  of  the  Interior.  1951 
Constitution  Avenue.  NV/.  Washington. 
DC  20240:  Telephone  (2021  343-1507 
i Commercial  or  FTS). 

SUPPL£MCNTARY  INFORMATIOM: 

I      Bficji.i^&und 

M      DiscuMion  of  Final  Rule  and  Comments 

li!      Procedural  Maiters 

I.  Background 

Siatuton'  Provisions 

The  Surface  Mimng  Control  and 
Reclamation  Act  of  1977  (the  Act),  30 
U  S.C.  1201  et  seq  .  provides  for  the 
submission  of  specific  hydrologic 
information  and  findings  in  permit 
applications  for  both  surface  and 
underground  mining  operations. 
Specifically,  section  507{b)(n)  of  the 
Act.  30  U.S.C.  t257(b)(n).  requires  thai 
each  application  contain,  among  other 
things,  "a  determination  of  the  probable 
hydrologic  consequences  of  the  mining 
and  reclamation  operations,  both  on  and 
off  the  mine  site,  with  respect  lo  the 
hydrologic  regime,  quantity  and  quality 
of  water  in  surface  and  ground  water 
systems  including  the  dissolved  and 
suspended  sohda  under  seasonal  flow 
conditions  and  the  collection  of 
sufficient  data  for  the  mine  site  and 
surrounding  areas  so  that  an  assessment 
can  be  made  by  the  regulatory  authority 


of  the  probable  cumulative  impacts  of 
all  anticipated  minmg  in  the  area  upon 
the  hydrology  of  the  area  and 
particularly  upon  waler  availability: 
Prcvidnd.  however,  thai  this 
determination  shall  not  be  required  until 
such  tune  as  hydrologic  information  on 
the  general  area  pnor  to  mining  is  made 
avadable  from  an  appropriate  Federal  or 
State  agency:  Provided  further,  that  the 
permit  shall  not  be  approved  until  such 
information  is  available  and  is 
incorporated  into  the  application  *  *  '." 

Thus,  section  507(b)(n)  requires  the 
applicant  to  submit  a  determmatton  of 
the  probable  hydrologic  consequences 
[PHC]  of  the  proposed  operation,  and 
sufficient  data  to  enable  the  regulatory 
authonty  to  prepare  a  cumulative 
hydrologic  impact  assessment  (CHIA) 
The  purpose  of  these  requirements  is  lo 
ensure  that  (he  applicant  has  evaluated 
the  impact  of  the  proposed  operation  on 
existing  hydrologic  conditions,  both  on 
and  off  the  mine  site,  and  that  the 
regulatory  authority  has  sufficient 
information  lo  assess  the  probable 
cumulative  hydrologic  impacts  of  all 
anticipated  mining  in  the  area. 

History  of  the  Rule 

OSMRE  has  promulgated  rules 
implementing  section  507(b)(ll|  of  the 
Act  on  two  occasions.  Permanent 
program  rules  for  PHC  determinations 
were  first  promulgated  on  March  13. 
1979  (44  FR  15360  and  15367).  Those 
rules  used  the  term  "mine  plan  area"  in 
defining  the  scope  of  the  PliC 
determination.  The  rules,  which  required 
that  the  reclamation  plan  contain  a  PHC 
determination  for  the  mine  plan  area 
and  adjacent  area,  were  found  at  30  CFR 
780.21(cl  for  surface  mining  activities 
and  at  30  CFR  784  14(c)  for  underground 
mining  activities. 

In  In  He:  Permanent  Surface  Mining 
Regulation  Litigation  (In  Re 
Permanent/.  No.  79-1144.  slip  op.  al  35- 
36  (D-D.C.  February  26.  1980).  the  use  of 
the  term  "mine  plan  area"  in  section 
780-2l(c)  was  challenged  on  the  grounds 
that  it  required  mining  companies  lo 
supply  information  for  areas  outside  the 
permit  boundary  and  to  require 
information  covering  the  entire  life  of 
the  minmg  operation. 

The  district  court  concluded  that 
section  507  of  the  Act  consistently 
referred  to  "specific  land  minted  or  the 
immediate  permit  area."  and  that 
"Congress  articulated  with  specificity 
those  instances  in  which  mformation 
outside  the  permit  area  was  necessary." 
The  court  remanded  the  definition  of 
mine  plan  area,  suspended  the  term  as 
found  in  Parts  779.  780,  7B3  and  784.  and 
directed  the  Secretary  of  the  Interior  to 
revise  the  definition  in  accordance  with 


the  informational  requirements  of  the 
Act. 

The  Secretary  sought  clarification  of 
the  court's  February  26, 1980,  opinion 
with  respect  to  whether  the  suspension 
of  the  term  niine  plan  area  affected 
those  provisions  of  the  rules  containing 
informational  requtremenls  whose 
statutory  basis  required  information 
either  (1)  both  on  and  off  the  mine  site; 
or  (2)  extending  over  the  estimated  life 
of  the  mining  operation.  The  court  noted 
in  its  May  16,  1980.  opiniooJhat  it  was 
fully  cognizant  that  section  507[b)(tl) 
requires  information  both  on  and  off  the 
mine  site  and  recognized  the  possibility 
that  some  of  the  regulations  using  the 
term  mine  plan  area  may  derive 
authority  for  expansive  information 
requirements  from  this  section  of  the 
Act.  However,  rather  than  rule  on  the 
merits  of  this  possibility,  the  court 
referred  the  question  to  OSMRE  for 
further  rulemaking  and  the  process  of 
public  notice  and  comment.  In  Re: 
Permanent,  No.  79-1144.  slip  op  at  57-58 
(D.D.C.  May  16.  1980}. 

To  comply  with  the  court's  decision 
and  to  reorganize  and  consolidate 
hydrologic  requirements  scattered 
throughout  the  rules.  OSMRE 
promulgated  new  hydrology  rules  for 
surface  and  underground  operations  (48 
FR  43956,  September  26,  1983|.  The  rule 
al  :iO  CFR  780.21(n  for  surface  mining 
permits  and  at  30  CFR  784.14(e)  for 
underground  mining  permits  used  the 
term  "permit  and  adjacent  areas"  in  lieu 
of  the  suspended  term  "mine  plan  area" 
in  defining  the  scope  of  the  PHC 
determination  to  implement  the 
statutory  phrase  "both  on  and  off  the 
mine  site"  found  in  section  507(b)(ll). 

Plaintiffs  in  In  Re:  Permanent  Surface 
Mining  Regulation  Litigation  (II).  Round 
til  (In  He  Permanent  II).  No.  79-1144. 
slip  op,  at  9-16  (D.D.C.  July  15.  1985). 
challenged  the  Secretary's  1983  rules  on 
PHC  determination  contending  that  they 
were  wrongly  limited  to  activities 
occumng  during  the  "life  of  the  permit" 
as  opposed  to  the  "life  of  the  mine"  The 
plaintiffs  contended  that  unless  the  PHC 
determination  contained  a  life-of-mine 
analysis,  as  opposed  to  a  hfe-of-permit 
analysis,  the  regulatorj-  authority  would 
be  unable  lo  develop  an  adequate  CHIA. 

The  court  remanded  the  rules  on 
procedural  grounds.  In  Re:  Permanent  II. 
slip  op.  at  16.  In  its  1965  decision,  the 
court  stated  that;  "First,  the  court  does 
not  conclude  that  Ihe  regulation  is 
inconsistent  with  the  plain  language  of 
the  Act  •  •   *.  Nor.  however,  does  the 
court  find  thai  the  language  of  the  Act 
requires  that  the  operator's  analysis  be 
limited  lo  activities  conducted  during 
the  permit  period. '  Id.  at  14.  The  court 
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concluded  that  the  preamble  to  Ihe  final 
rule  did  not  explain  why  a  life-of  mine 
anal>  sis  was  not  required.  The  couri 
found  that  Including  a  life-of-mine 
analysis  in  the  PHC  determination  was 
not  precluded  by  the  Act.  and  invited 
the  Secretary  to  explain  why  the  life-of- 
mine  analysis  should  be  in  the  CHIA  as 
opposed  to  the  PHC  determination.  Id.  at 
16. 

As  u  result  of  the  courts  decision. 
OSMRE  suspended  the  PHC  rules  at  30 
CFR  780.21(0  for  surface  mining  permit 
applications,  and  at  30  CFR  784. 14(c)  for 
underground  mining  permit  applications 
(51  FR  41957,  November  20,  1986). 
OSMRE  reexamined  these  rules  in  light 
of  the  court's  decision,  as  well  as  the 
legislative  hi8tor>'  of  the  Act  and 
comments  on  nde  options  from  uiliiien 
and  environmental  groups.  industr>' 
trade  associations,  and  State  regulatory 
authorities,  and  propoi^ed  rules  identical 
to  those  that  were  suspended  (52  FR 
32764.  August  26. 1987).  OSMRE 
discussed  in  the  notice  of  proposed  rule 
why  it  was  appropriate  to  limit  the  PHC 
determination  to  the  permit  and 
adjacent  areas  A  70-day  period  for 
public  comment  was  provided,  ending 
November  6. 1987.  and  the  public  was 
given  the  opportunity  to  request  public 
hearings.  No  public  hearing  was 
requested  and  none  was  held. 

11.  Discussion  of  Final  Rule  and 
Comnwnts 

The  final  rule  at  30  CFR  780.21(fl 
governs  the  probable  hydrologic 
consequences  (WiC)  determination  for 
surface  coal  mining  and  reclamation 
activities,  and  the  final  rule  at  30  CFR 
7&4.14(e)  governs  the  probable 
hydrologic  consequences  determination 
for  underground  mining  activities.  The 
rules  for  surface  and  underground 
mining  activities  are  identical,  except 
that  there  is  no  underground  mining 
counterpart  to  {  780.21[fl(3)(Mi).  which 
requires  applicants  for  surface  mining 
permits  to  make  a  finding  on  whether 
the  proposed  operation  may  proximately 
result  in  the  contamination,  diminution 
or  interruption  of  an  underground  or 
surface  source  of  water  Unless 
otherwise  noted  in  this  discussion,  all 
references  to  section  780.21(f).  the 
surface  mining  rule,  also  apply  to  the 
underground  mining  rule  at  section 
784.14(e). 

The  final  rule  adopted  here  is 
identical  to  the  rules  promulgated  on 
September  28,  1983  (48  FR  43956). 
suspended  on  November  za.  1986  (51  FR 
419S7),  and  reproposed  on  August  28. 
1987  (52  FR  327641-  Except  as  clarified  or 
modified  herein.  OSMRE  incorporates 
by  reference  in  this  rule  the  statement  of 
basis  and  purpose  for  the  corresponding 


provisions  of  the  September  26, 1063 
rule  In  reaching  a  decision  lo  make  no 
changes  in  the  rule  govemmg  PHC 
determinations.  OSMRE  carefully 
considered  the  comments  submitted  and 
reviewed  the  legislative  histor>'. 

OSMRE  received  cnmments  on  the 
proposed  nile  from  three  coal  industry 
associations,  four  stale  regulatory 
puthonlies.  three  citizen  and 
environmental  groups,  and  one  Federal 
agency,  The  comments  received  from 
the  coal  industry  associations  and  Slate 
regulatory  authorities  supported  the 
proposed  rule  and  provided  reasons 
why  the  scope  of  the  PHC  determination 
should  be  Umited  lo  the  permit  and 
adjacent  areas.  In  contrast  the  citizen 
and  environmental  groups  argued  that 
the  final  rule  should  expand  the  scope  of 
the  PHC  determination  to  include  the 
life-of-mme  area. 

,4,  General  Description  and  Purpose  of 

Rule 

There  are  four  paragraphs  in  the  PHC 
determination  rule.  Paragraph  (F)(1) 
requires  the  applicant  for  a  surface  coal 
mining  and  reclamation  permit  to 
determine  the  probable  hydrologic 
consequences  (PHC)  of  the  proposed 
operation  upon  the  qualitj'  and  quantity 
of  surface  and  ground  water  under 
seasonal  flow  conditions  for  the 
proposed  permit  and  sdjacenl  areas. 

Paragraph  (0(2),  requires  this  estimate 
of  the  potential  impacts  on  the 
hydrologic  balance  to  be  developed 
from  baseline  hydrologic,  geologic  and 
other  information  collected  for  the 
permit  application.  Data  statistically 
representative  of  the  permit  area  may  be 
used. 

Paragraph  (0(3)  specifies  that  the  PHC 
determination  shall  contain  certain 
minimum  findings  on  whether  there  may 
occur  adverse  impacts  to  the  hydrologic 
balance,  whether  acid-forming  or  toxic- 
forming  materials  are  present  that  could 
result  in  the  contamination  of  water 
supplies,  and  what  impact  the  proposed 
operation  will  have  on  sediment  yield. 
water  quality,  flooding  or  stream-flow 
alteration,  water  availability  and  other 
characteristics  of  hydrologic  systems 
required  by  the  regulatory  authority.  As 
previously  indicated,  applicants  for 
surface  mine  permits  must  also  make  a 
finding  on  whether  their  proposed 
operation  may  result  in  the 
contamination,  diminution  or 
interruption  of  certain  water  uses. 
Paragraph  (0(4)  requires  the  regulatory 
authority  to  review  appbcations  for 
permit  revisions  to  determine  whether  a 
new  or  updated  PHC  determination  is 
needed. 

The  PHC  determination  is  an  estimate 
of  the  consequences  to  the  hydrologic 


regime,  both  on  and  off  the  proposed 

permit  area,  resulting  from  the  proposed 
operation,  including  any  mitigating 
measures  to  be  taken  dunng  mining  and 
reclamation.  The  PHC  determination  is 
closely  linked  to  the  other  hydrologic 
permitting  requirements  in  S  780-21. 
including  the  hydrologic  reclamation 
plan,  surface  and  ground-waler 
monitoring  plans,  and  supplemental 
baseline  information. 

Existing  §  780.21(h)  requires  that  each 
application  for  a  surface  coal  mining 
and  reclamation  permit  include  a 
hydrologic  reclamation  plan  with  maps 
and  descriptions  of  how  the  hydrologic 
performance  standards  in  Part  816  will 
be  met.  The  plan  must  include 
preventative  and  remedial  measures 
that  specifically  address  the  potential 
adverse  impacts  to  the  hydrologic 
balance. 

The  surface  and  ground-water 
monitoring  plans  required  by  existing 
§S  780.21(1)  and  7ao.21jj|  ere  based  on 
the  PHC  determmation  and  the  baseline 
hydrologic  data.  These  data  and  the 
PHC  determination  may  serve  as  the 
basis  for  the  regulatory  authoritj'  to 
grant  a  groimd-water  monitoring  waiver 
or  to  require  the  appUcant  to  submit 
supplemental  baseline  hydrologic 
information  as  provided  for  in  existmg 
§  780.21  (bK3) 

Under  existing  55773.15(c)(5)  and 
7aO-21(g).  which  are  not  affected  by  this 
rule,  the  regulatory  authority  is  required 
to  make  an  assessment  of  the  probable 
cumulative  impact  of  all  anticipated 
mining  and  prepare  a  written  finding 
that  the  proposed  operation  has  been 
designed  to  prevent  material  damage  to 
the  hydrologic  balance  outside  the 
permit  area  before  a  permit  can  be 
issued. 

There  are  important  differences 
between  a  PHC  determination  and  a 
cumulative  hydrologic  impact 
assessment  (QilA).  The  PHC 
determination  is  prepared  by  the  permit 
applicant  whereas  the  CHIA  is  prepared 
by  the  regulatory  authcrity.  The  PHC 
determination  must  predict  the  ^Aide 
range  of  hydrologic  impacts  that  could 
result  from  a  proposed  mming  and 
reclamation  operation.  In  contrast,  the 
CHIA  focuses  on  those  specific 
hydrologic  impacts  (e.g..  acid  mine 
drainage,  water  availability,  flooding] 
over  which  there  are  regional  concerns 
as  determined  by  the  regulator^' 
authonty.  The  PHC  delermination  aids 
the  regulatory  authority  in  identifying 
local  concerns  which  mav  become  the 
subject  of  the  CHIA  A  PHC 
determination  is  judged  by  whether  it 
contains  sufficient  lechmcal  analysis  to 
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support  the  findings  required  under 
§  780.21(0(3) 

B.  Comments  Received  on  the  Scope  of 
PHC  Determinatwn 

In  considering  the  comments  received 
on  the  proposed  rule.  OSMRE  divided 
them  into  two  groups — those  addressing 
the  scope  of  the  PHC  determination  and 
those  addressing  its  content.  The 
majority  of  the  comments  concerned  the 
scope. 

Section  780.21(f)(1)  of  this  rule 
apecifiea  the  scope  of  the  PHC 
detennination  as  the  "permit  and 
adjacent  areas."  as  the«e  terms  are 
defined  at  30  CFR  701.5.  l\\e  permit  area 
generally  is  the  area  of  land  upon  which 
the  operator  proposes  to  conduct  surface 
coal  mining  and  reclamation  operations, 
and  has  so  indicated  on  a  map 
submitted  with  the  application  to  mine. 
Adjacent  area  in  the  context  of  a  PfiC 
determination  means  the  area  outside 
the  permit  area  where  surface  or 
ground-water  resources  are  or 
reasonably  could  be  expected  to  be 
ddverseiy  impacted  by  the  proposed 
mining  activities  within  the  permit  area 
This  reference  in  S  780.21(f)(1)  to  the 
"permit  and  adjacent  areas"  is  based  on 
section  507(b)(n}  of  the  Act.  which  in 
specifying  the  area  for  which  an 
applicant  must  provide  a  PHC 
determination  uses  the  phrase  "on  and 
off  the  mine  site."  Thus,  section 
507(b)(ll)  sets  the  scope  of  the  PHC 
determination  in  terms  of  land  area. 

This  rule  uses  the  phrase  "permit  and 
adjacent  areas"  to  specify  the  scope  of 
the  PHC  determination  because  the 
phrase  has  spatial  significance 
equivalent  to  the  language  of  the  Act.  It 
was  noted  in  the  preamble  to  the 
proposed  rule  that  the  phrases  "hfe  of 
permit"  and  "life  of  mine"  have  a 
temporal  connotation  that  is 
inconsistent  with  the  wordmg  of  sectiun 
506(b)(n). 

Several  commenters  endorsed  this 
interpretation  of  section  507(b)(n).  One 
commenter  concluded  that  the  proposed 
rule  adhered  to  the  clear  statutory 
language  that  focuses  the  relevant 
analysis  to  "on  and  off  the  mine  site." 
The  commenter  stated  that  the 
alternative  of  the  PHC  determination 
occuhng  in  a  temporal  context,  eg. 
"Ufe-of-mine."  has  no  basis  in  the 
statute. 

In  contrast,  other  commenters 
contended  that  the  agency  erred  m 
making  a  distinction  between  temporal 
and  spatial  limits  for  the  hydrologic 
analyses  required  by  the  Act  and  that 
both  the  PHC  determination  and  the 
CHIA  required  by  section  507(b)(ll) 
inevitably  involve  both  temporal  and 
spatial  aspects.  In  further  explanation  of 


this  point,  one  commenter  stated  that 
"both  the  CHIA  and  PHC  will  have 
spatial  limits — i.e..  the  area  where  the 
activity  occurs  and  the  area  impacted  by 
these  activities— and  temporal  limits  or 
how  long  the  activity  will  occur  in  the 
area — i.e.,  over  what  period  of  time  the 
actions  occur  in  the  spatial  area 
involved." 

OSMRE  disagrees  with  the 
commenters  assertion  that  the  PHC  is 
required  to  have  temporal  limits  In  the 
final  rule,  the  PHC  determination 
applies  to  the  permit  area  as  described 
on  maps  in  the  permit  application,  and 
to  adjacent  areas  where  surface  or 
ground-water  resources  are  or 
reasonably  could  be  expected  to  hf. 
adversely  impacted  by  all  proposed 
mining  that  would  be  authorized  if  the 
permit  were  issued,  irrespective  of 
whether  that  mining  occurs  during  the 
permit  term  or  subsequent  renewals 
The  permit  application  describes  certain 
proposed  mining  activities  that  would 
occur  within  a  proposed  area  of 
operation.  The  PHC  will  assess  the 
probable  consequences  of  all  those 
proposed  activities,  not  just  those  that 
would  occur  dunng  the  initial  permit 
terra.  Thus,  the  PHC  is  not  a  "life  of 
permit"  assessment.  This  concept  is 
recognized  by  section  506  of  the  Act. 
which  provides  for  a  nght  of  automatic 
renewal,  but  requires  that  any 
extensions  of  the  area  authorized  for 
minmg  activities  shall  be  subject  to  the 
full  standards  applicable  to  a  new 
application,  which  would  include  a  new 
PHC  for  that  additional  area.  Also,  the 
requirement  for  a  CHIA  in  section  510(b) 
applies  to  new  permits  and  revisions, 
but  not  to  renewals,  which  are  only 
subject  to  the  public  notice  portion  of 
section  510(a}  of  the  Act.  OSMRE's 
decision  to  adopt  the  term  "permit  and 
adjacent  areas"  reflects  the  language 
chosen  by  the  Congress  m  section 
507(b)(n)  to  describe  the  scope  of  the 
PHC  in  areal  terms.  The  phrase  "permit 
and  adjacent  areas"  is  consistent  with 
the  statutory  language  "on  and  off  the 
mine  site." 

Two  commenters  focused  on  the 
provision  of  section  507(b|(lll  which 
requires  "the  collection  of  sufficient 
data  for  the  mine  site  and  surrounding 
areas  so  that  an  assessment  can  be 
made  by  the  regulatory  authority  of  the 
probable  cumulative  impacts  of  all 
anticipated  mining  in  the  area  upon  the 
hydrology  of  the  area  and  particularly 
upon  water  3v»*ilabihty  •  "  '."  In  their 
reading  of  section  507(b}(ll).  the 
commenters  concluded  that  data 
collected  to  satisfy  this  provision  should 
be  included  as  part  of  the  PHC 
determination. 


OSMRE  di.sagreeB.  and  interprets  this 
provision  as  a  separate  requirement  to 
fluppori  the  regulator^'  authority's 
assessment  of  probable  cumulative 
hydrologic  impacts.  Section  507(b)(ll) 
imposes  two  separate  requirements  for 
permit  applicants:  (1)  a  determination  of 
the  probable  hydrologic  consequences 
of  the  proposed  mining  and  reclamation 
operations;  and  (2)  sufficient  data  for 
the  mine  site  and  surrounding  areas  so 
that  the  regulatory  authority  can  make 
an  assessment  of  the  cumulative 
hydrologic  impacts  of  all  anticipated 
mining  in  the  area 

OSMRE  agrees  with  the  commenter 
that  the  PHC  determination  may  serve 
as  input  for  the  cumulative  analysis  of 
the  hydrologic  impact  of  existing  and 
anticipated  mines  by  the  regulatory 
authority.  However,  the  PHC 
determination  was  not  intended  to 
entirely  satisfy  the  regulatory  authority's 
needs,  and  therefore  the  additional 
requirement  was  added  by  the  Congress 
to  section  507(b)ni)  for  ihe  collection  of 
sufficient  data  from  the  mine  site  and 
surrounding  area  so  the  regulatory 
authority  can  conduct  the  CHIA.  .As  the 
legislative  history  shows,  however,  the 
Senate  and  House  were  not  in  full 
agreement  on  the  applicant's 
responsibility  to  collect  data  for  the 
CHIA.  Thus,  the  Senate  included  in 
section  507(b)(ll)  a  proviso  that  the 
CHIA  would  not  be  required  until 
hydrologic  information  on  the  general 
area  was  available  from  an  appropriate 
Federal  or  State  agency  And  the  House 
responded  with  the  further  proviso  that 
the  permit  could  not  be  approved  until 
such  information  was  available  and 
incorporated  into  the  application.  S. 
Rep.  No.  95-337.  95th  Cong..  Ist.  Sess. 
103  (1977|. 

One  commenter  cited  the  district 
court's  |uly  15. 1985.  decision  in  In  Re: 
Permanent  II  remanding  %%  780.21  and 
784  14  as  support  for  broadening  the 
scope  of  the  PHC  determination  to 
include  the  life-of-mme  area.  The 
commenter  stated  that  the  district  court 
made  two  major  points:  11]  the  Act  does 
not  require  the  PHC  determination  to  be 
limited  to  activities  conducted  dunng 
the  permit  penod;  and  (2)  the  Secretary 
failed  to  articulate  a  rationale  for 
limiting  the  PHC  determination  to 
activities  during  Ihe  permit  term. 

The  commenter  has  misconstrued  the 
proposed  rule  As  noted  above,  the  PHC 
determination  is  not  limited  lo  activities 
conducted  during  the  permit  lerm.  but 
includes  the  hydrologic  impacts  both  on 
and  off  the  sile  of  all  proposed 
operations  thai  would  be  authorized 
under  the  permit,  irrespective  of 
whether  or  not  they  would  be  conducted 
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during  the  permit  term.  Thus,  the 
concerns  raised  by  the  district  court 
were  addressed  in  the  preamble  to  the 
proposed  rule  and  are  expanded  on 
here. 

The  United  States  Court  of  Appeals 
fur  the  District  of  Columbia  Circuit 
repeatedly  has  recogni»ed  the  discretion 
vested  in  the  Secreterj'  of  the  interior  to 
use  reasoned  and  expert  judgment  in 
interpreting  the  Act.  NWF  v.  Model.  No. 
B4-5743.  slip  op.  at  43  (citing  Motor 
Vehicle  Mfrs.  Ass'n  v,  State  Farm  Mut- 
Auto.  Ins.  Co.,  463  US.  29.  43  (1983)),  59 
(citing  Cfievron  U.S.A.  Inc.  v.  NRDC.  467 
U.S.  837.  844-45  (1984);  and  Chemical 
Mfrs.  Ass'n  v.  NRDC.  470  U.S.  116. 125 
(1985)),  80-fll  10*-105, 107, 133-134,  and 
137-138  (DC.  Cir.  January  29. 1988). 

In  the  context  of  deciding  the  extent 
of  the  Information  required  for  a  CHIA. 
the  court  of  appeals  in  N\\'F  v.  Model 
refused  to  second-guess  the  Secretary's 
decision  "to  avoid  the  difficulty  of 
rf^qulring  duta  •     •     •  which  might 
render  the  regulator's  assessments 
speculative  and  meaningless."  Slip  op- 
al 133-134.  OSMRE  has  concluded  that 
because  of  operational  uncertainties  a 
PHC  determination  for  the  life-of-mine 
area,  including  the  impact  of  possible 
mining  activities  not  proposed  or 
described  in  the  permit  application,  also 
would  be  speculative  and  meaningless. 
Thus,  under  NWF  v  Model  it  is 
reasonable  to  limit  the  PHC 
determination  to  the  permit  and 
adjacent  areas.  This  is  particularly  true 
since  sections  506(d)(2)  and  510(b)(3)  of 
the  Act  make  it  clear  that  another  PHC 
determination  would  have  to  be 
prepared,  and  new  findings  made, 
before  additional  mining  activites  could 
he  conducted  in  areas  not  authorized 
under  a  permit. 

OSMRE's  mterprelation  of  section 
507(bl(ll)  is  consistent  with  related 
provisions  in  sections  507  and  506  of  the 
Act.  Generally,  section  507  specifies  the 
content  of  a  surface  coal  mining  and 
reclamation  permit  application. 
including  in  paragraph  (d)  a  reclamation 
plan.  Section  508.  30  U.S.C.  125a 
specifies  the  content  of  the  reclamation 
plan.  As  noted  by  the  district  court  in  In 
Re:  Permanent,  slip  op.  at  57  (D.D.C. 
May  16. 1960)  and  slip  up.  at  35  (D.DC 
Feb.  26. 1980).  in  these  two  sections  the 
sole  reference  to  the  life-of-mine 
activities  and  area  appears  in  section 
508(a)(1),  which  requires  that  the 
reclamation  plan  include  "the 
identification  of  the  lands  subject  to 
surface  coal  minmg  operations  over  the 
estimated  life  of  those  operations  and 
the  size,  sequence,  and  liming  of  the 
subareas  for  which  it  is  anticipated  that 


mdividual  permits  for  mining  wtU  be 
sought." 

TTiis  reference  to  a  so-called  "life-of- 
mine  "  area  in  section  S08(a)(l)  and  its 
absence  from  the  section  507(b)|ll) 
requirement  for  a  PHC  determination 
indicate  that  the  Congress  was  aware  of 
the  distinction  between  the  life-of-mme 
activities  and  ar<'d.  and  the  activities 
and  area  covered  by  the  permit,  and 
deliberately  refrained  from  requiring  a 
PMC  determination  for  the  activities  and 
areas  for  which  permit  authorization 
was  not  being  sought.  In  deferring  to  the 
Secretary's  Interpretation  of  the  Act,  the 
court  of  appeals  in  NWF  v.  Model  has 
recognized  this  principle  of  statutory 
construction,  that  "  '[wjhere  Congress 
includes  particular  language  in  one 
section  of  a  statute  but  omits  it  in 
another  section  of  the  same  Act,  it  is 
generally  presumed  that  Congress  acts 
intentionally  and  purposely  In  the 
disparate  inclusion  or  exclu8ion[.]'  "  In 
In  Re:  Permanent  II.  slip  op.  at  137-138 
(quoting  district  court,  citations 
omitted). 

The  previously  discussed  legislative 
history  of  the  first  proviso  in  section 
S07(b)(n)  indicates  that  the  Congress 
was  sensitive  to  the  burden  that 
providing  hydrologic  information  would 
impose  on  the  permit  applicant.  The  first 
proviso  in  section  507(b|(ll)  shifts  the 
burden  of  providing  hydrologic 
information  on  the  general  area  from  the 
appUcant  lo  the  "appropriate  Federal  or 
State  agency."  It  would  be  unreasonable 
to  conclude  that  the  Congress  on  the  one 
hand  added  this  explicit  proviso  to 
section  507(b)(ll)  to  limit  the  hydrologir 
information  burden  imposed  on  the 
applicant,  but  on  the  other  hand 
intended  that  OSMRE  would  expand 
this  burden  by  reading  into  that  same 
section  a  requirement  that  the  PHC 
determination  cover  the  anticipated 
mimng  activities  beyond  the  boundaries 
authorized  under  the  permit.  This  leads 
OSMRE  to  conclude  that  the  Congress 
deliberately  intended  to  restrict  the 
scope  of  the  PHC  determination. 

In  addition  to  concluding,  based  on 
the  language  of  the  Act.  that  the 
Congress  intended  to  limit  the  scope  of 
the  PHC  determination  lo  the  permit  and 
adjacent  areas.  OSMRE  believes  there 
are  sound  technical  reasons  for  such  a 
limitation.  The  existing  regulations 
require  an  applicant  to  submit  a  detailed 
description  of  the  proposed  mining 
operations  in  a  hydrologic  reclamation 
plan.  (30  CFR  780.21)  The  findings  in  a 
PHC  determination  are  highly  site- 
bpecific  and  are  based  on  the  detailed 
information  contained  in  this  plan.  It 
would  be  difficult,  if  not  impossible,  to 
accurately  determine  the  impact  of  so 


called  iife-of-mine  operations  beyond 
the  boundaries  of  the  proposed  activities 
on  such  hydrologic  factors  as  sediment 
yield  from  disturbed  areas,  water 
quality  and  availability,  and  flooding 
potential,  for  example,  without  detailed 
information  on  the  number  and  location 
of  sediment-aintro!  structures  and 
permanent  impoundments  and 
constructed  and  natural  drainways. 

As  explained  above,  the  PHC 
determination  is  related  to  permit 
application  requirements,  such  as  those 
in  the  hydrologic  reclamation  plan,  that 
pertain  to  the  permit  area.  This  plan  is 
limited  to  hydrologic  predictions  and 
findings  that  apply  lo  the  proposed 
acti\ilies  associated  with  the  proposed 
permit  area  Aggregate  values  of 
important  hydrologic  parameters  in  the 
larger  bfe-of-mine  area,  including  the 
anticipated  mining  activities  for  which 
detailed  plans  are  not  available,  may 
mask  or  fail  to  bring  into  focus  adverse 
impacts  which  are  local  in  nature.  Such 
localized  hydrologic  problems  are  most 
likely  to  come  to  the  attention  of  the 
permit  applicant  and  the  regulatory 
authority  when  the  unit  of  analysis  for 
the  PHC  determination  is  the  permit  and 
adjacent  areas,  and  the  review  is  limited 
lo  the  mining  activities  described  in  Ihe 
permit  and  covered  by  the  reclamation 
plan. 

Several  commenters  agreed  with 
OSMRE  that  the  PHC  determmation 
should  be  based  upon  the  maps, 
engineering  designs  and  narrative 
information  in  the  proposed  operation 
and  reclamation  plan.  One  commenter 
staled  that  generally  the  information  in 
the  operation  and  reclamation  plan 
covers  only  the  permit  and  adjacent 
areas.  The  commenter  said  thai 
extending  the  PHC  determination  to 
areas  that  may  not  be  mined  would 
dilute  the  accuracy  of  predictions 
because  of  the  absence  of  relevant 
operational  data.  A  second  commenter 
added  thai  the  PHC  determmation 
requires  extensive  baseline  data  and  a 
careful  analysis  of  the  effects  of  specific 
mining  plans  on  the  hydrologic  system. 
The  commenter  noted  that  In  some 
cases  minor  changes  in  plans,  such  as 
the  location  of  drainage  ditches  or  the 
sequence  of  operations,  have 
significantly  different  effects  on  surface 
and  groundwater  systems.  This 
commenter  stressed  thai  arxurate  PHC 
determinations  require  plans  that  are  in 
sufficient  detail  to  show  the  precise 
nature  of  the  proposed  mining  and 
reclamation  operations. 

OSMRE  agrees  PHC  determinations 
encompass  the  dual  functions  of  impact 
identification  and  mitigation  applied  in 
an  interactive  fashion.  The  PHC 
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detennmation  process  involves 
ideniifying  ihe  ■otentjal  adverse 
-.mpacts  of  the  proposed  operation  un 
the  hvdrolofpc  t>alance,  developing  a 
hydfologic  reclaniation  plan  to  minimize 
'.bene  impacts,  and  reevaluating  the 
impacts  after  incorporating  the 
preventative  and  remedial  measures 
found  in  thH  hvdrologtc  recUmalion 
plan,  and  finatly,  developing  'he 
estimate  of  irrtpacta  required  for  the  PHC 
determination.  OSMRE  belit/ves  that 
thia  proci>s3  ui  maWing  3  PtlC 
determmrttion  can  be  effectively  applied 
only  when  a  proposed  operation  and 
reclamation  plan  ta  available  for  the 
mining  operation.  The  Ati  requires  these 
plana  for  the  permit  area,  not  the  life-of- 
mine  area 

Other  commenters  dfed  what  Ihey 
termed  "practical  consideration  a'  as  lo 
why  they  believed  the  PHC 
determination  should  include  onfy  the 
permit  and  adjacent  areas  One 
commenter  stated  that  the  Hfe-of-mine 
area  cannot  always  be  detemiined 
accurately  by  either  the  operator  or  the 
regulatory  authority  because  of  factors 
such  as  the  ecorromy.  and  changes  in 
State  and  Federal  law  and  property 
ownerahrp.  A  second  commenter  noted 
that  life-of-mine  areas  change  with 
property  holdings  and  economic 
conditions,  and  that  if  "life-of-mme 
area"  were  used  Ihe  boundaries  of  the 
PHC  determination  could  change 
markedly  prior  to  such  areas  being 
permitted.  This  was  said  to  be 
unworkable  for  both  operator  and 
regulatory  authority.  The  commenter 
added  that  if  additional  areas  were 
proposed  for  mining  in  the  future,  the 
regulatory  authority  could  require  a  PHC 
determination  for  the  new  areas  under 
the  proposed  rule 

Likewise,  a  third  commenter  indicated 
thai  future  mining,  especially  in  the 
eastern  coat  fields  where  most  lands  are 
held  by  private  interests,  is  speculative 
at  best  and  that  predictions  of 
hydrologic  impacts  from  future  mining 
cannot  be  made  accurately,  if  al  all.  The 
commenter  concluded  that  the  scope  of 
the  PHC  determination  should  be  limited 
to  the  area  proposed  to  be  permitted  and 
mined  so  that  accurate  hydrologic 
predictions  can  be  made- 

OSMRE  agrees  that  accuracy  is  an 
important  consideration  m  estabishing 
the  scope  of  the  PHC  detenninatioFL  As 
the  commenters  indicated,  future 
operations  m  the  life-of-mme  area  often 
depend  on  unpredictable  events  which 
are  beyond  the  control  of  the  permit 
applicant  and  the  regulatory  authority. 
OSMRE  beheves  that  soch  error  is 
minimized  when  the  PHC  determination 
is  Umited  to  the  permit  and  adjacent 


areas  where  detailed  operational  plana 
are  available  and  which  are  less  Ukely 
tu  change  or  be  affected  by  non-mining 
ri'.  iivilies. 

Some  commenters  said  that  the 
Congress  intended  the  CHIA  lo  build  on 
the  PMC  determinations  submitted  for 
specific  mines,  and  that  limiting  the  PHC 
determination  to  the  permit  term  left  a 
major  gap  in  the  analysis  of  hydrologic 
impacts.  Requiring  a  PHC  determination 
for  the  life-of-mine  area  purportedly 
made  sense  because  the  mine  operator 
was  in  the  best  position  b*jlh  to  collerf 
the  hydrologic  data  for  the  proposed 
mme  site  and  to  conduit  (he  initial 
analysis  of  the  impact  that  mining  would 
have  on  the  hydrologic  system. 

OSMRE  agrees  with  the  Cummeaters' 
assertion  that  the  results  of  PHC 
dptenmnations  for  specific  mines  be 
useful  to  the  regulatory  aulhnritiea  in 
developing  OilA's  and  that  the  operator 
is  m  the  best  position  to  collect 
hydrologic  data  for  the  proposed  mine 
site  as  defined  by  the  permit  area. 
However,  the  commenters'  view  that  a 
gap  in  the  analysis  of  hydrologic 
impacts  would  occur  if  the  Pf  IC 
determination  were  limited  to  the  perra,il 
term  is  incorrect  since  it  misconiitrues 
the  regulation.  First,  the  proposed  rule 
requires  a  PHC  delerminaLion  fur  ail 
proposed  mining  and  reclamatjon 
activities  associated  with  the  permit  and 
adjacent  areas  and  not  for  the  "pe.rmit 
term"  as  stated  by  the  commenter.  The 
permit  term  is  a  penod  of  time,  usually 
five  years,  that  is  not  applicable  lo  a 
PHC  deternunatioo.  The  "pemul  and 
aJjdcenl  areas."  as  previously 
discussed,  include  the  permit  an^a, 
which  is  described  on  maps  in  (he 
permit  application,  and  adjacent  areas 
where  surface  and  ground-water 
resources  are  or  reasonably  could  be 
expected  to  be  adversely  impacted  by 
the  proposed  muung  operation.  .\s 
previously  noted,  if  the  permit  were 
renewed,  only  those  operations 
authorized  under  the  original  permit 
could  continue  and  would  be  limited  to 
the  area  previously  covered  by  the  PHC 
determination.  Because  the  PHC 
determination  must  consider  hydrologic 
impacts  of  alt  activities  lo  be  authorized 
by  the  permit,  without  regard  to  the  time 
when  they  occur,  all  impacts  would  be 
evaluated  prior  to  permit  issuance. 

Second,  the  commenters  have 
overlooked  the  requirement  m  section 
507(bl(n)  of  the  Act  that  there  be 
sufficient  data  for  the  mme  site  and 
surrounding  areas  so  that  a  dilA  can 
be  made  by  the  regulatory  authority. 
Thus,  if  insuficient  hydrologic 
information  exists  for  preparing  a  OUA. 
then  the  regulatory  authority  must  delay 


issuance  of  a  permit  until  either  Ihe 
necessary  mformalion  is  available  from 
an  appropriate  Federal  or  State  agency 
or  18  collected  and  incorporated  into  the 
permit  application  by  the  applioriiit. 

Another  commenter  said  that  the 
proposed  rule  was  impractical  because 
the  Act  requires  the  permit  applicant,  as 
part  of  the  apphcation.  to  sutimit  all 
data  necessary  to  make  a  PHC 
delermuiation,  while  the  burden  of  data 
develapmect  for  the  CHIA  rests  with  the 
regulatory  authority.  The  commenter 
concluded  that  CHLAs  will  be  based  an 
whatever  data  happens  to  be  available 
because  the  applicant  is  not  required, 
and  the  regulatory  authority  does  not 
have  the  rescjirces.  to  collect  hydrology 
data.  The  commenter  wanted  OSMRE  to 
broaden  the  scope  of  the  PHC 
determination  to  the  Iife-of-mine  area  to 
ensure  that  there  would  be  sufficient 
data  for  making  a  CHIA. 

First,  the  scope  of  a  CHIA  is  not  an 
issue  in  this  rule  The  issue  is  whether  or 
not  an  adequate  PHC  can  be  prepared 
without  addressing  future  mining 
activities  which  are  not  described  in  the 
permit  application,  vwhich  would  occur 
beyond  the  boundary  of  the  permit,  and 
for  which  approval  is  not  being  sought. 
Second.  OSMRE  does  not  agree  with  the 
commenter's  reasoning.  Section 
507fbKll}  of  the  Act  prohibits  a 
regulatory  authority  from  issuing  a 
permit  until  it  has  sufficient  data  to 
assess  the  cumulative  hydrologic 
impacts  of  the  proposed  operation.  As 
previously  discussed,  data  needed  by 
the  regiiIalDr>'  authority  for  the  CHIA 
can  either  be  supplied  by  an  appropnate 
Federal  or  Slate  agency  or  collected  by 
the  permit  apphcanl. 

Relative  !o  information  useful  for  a 
CHIA,  approximately  40  million  dollars 
have  been  appropriated  by  the  Congress 
and  used  by  the  United  Stales 
Geological  Survey  flfSGS)  since  the 
passage  of  the  Act  to  collect  geologic 
and  hydrologic  data,  and  to  prepare 
special  hydrologic  reports  for  all  coal 
mining  areas  in  the  United  States 
Hydrologic  reports  No.  1  through  No  24 
cover  Ihe  Eastern  Coal  Province; 
hydrologic  reports  No.  25  through  No.  35 
cover  the  Interior  Coal  Province.  Eastern 
Region;  hydrologic  reports  No.  35 
through  No.  42  cover  the  Interior  Coal 
Province.  Western  Region:  and 
hydrologic  reports  No.  43  through  No.  62 
cover  the  Northern  GrPHi  Plains  and 
Rocky  -Mounlain  Coal  F*rovince.  These 
reports,  whtrii  were  furujed  to  aid  mine 
operators  and  state  regulatory 
authorities  in  complying  with  Ihe  Act. 
include  information  on  geology. 
physiography,  surface  drainage,  soils, 
climatology,  water  use,  hydrologic 
networks,  surface  water  quantity  and 
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quality,  ground  water  sources,  recharge 
areas,  ground  water  yields  and  qualit> . 
and  the  location  and  magnitude  of  acid 
mine  drainage  and  other  mine  related 
pollutants.  These  reports  are  included  in 
the  administrative  record  for  this  finfll 
rule- 
One  commenter  advocated  requinng 
the  PHC  determination  for  the  life-of- 
mine  area  because  a  CHIA  was 
insufficient  to  adequately  assess  the 
long-term  impacts  of  surface  mining.  The 
commenter  said  that  the  Act  directs  the 
inclusion  of  sufficient  data  in  the  permit 
application  to  enable  the  regulatory 
authority  to  make  an  assessment  of  the 
probable  cumulative  hydrologic  impacts 
of  "all  anticipated  mining  in  the  area," 
This  analysis,  the  commenter  believed. 
could  not  be  done  piecemeal  with  five- 
year  permit  applications  unless  the 
permit  area  included  all  of  what  is  in  the 
life-of-mine  area.  From  the  commenters 
viewpoint,  a  PHC  determination  could 
only  be  useful  if  it  included  enough  data 
to  allow  an  estimate  of  ihe  cumulative 
hydrologic  impacts  over  the  entire  life  of 
Ihe  mine. 

OSMRE  disagrees  The  PHC 
determination  is  not  an  analysis  of 
cumulative  Impacts  of  anticipated 
mining  activities.  That  is  precisely  what 
the  CHIA  is  for.  To  argue  that  the  PI  IC 
determination  should  analyze  the 
cumulative  long-term  impacts  of 
anticipated  life  of  mine  activities 
beyond  the  permit  area  because  the 
CHIA  analysis  otherwise  would  be 
inadequate  is  to  attack  the  scope  of  the 
CHTA  which  is  outside  the  scope  of  this 
rule. 

Another  commenter  said  that,  as  a 
technical  matter,  there  was  little  value 
to  submitting  data  for  areas  that  might 
not  be  mined  for  10.  20  or  40  years,  since 
non-mming  activities  might  occur  in  the 
meantime  which  would  affect  the 
hydrologic  regimes  and  thus  the  vaiuo  of 
the  data.  From  the  commenter's 
viewpoint,  potential  hydrologic  impacts 
could  be  more  accurately  measured 
when  fuhire  operations  reached  these 
areas.  This  commenter  also  pointed  out 
that  an  operator  may  not  have  access  to 
the  surface  for  the  purpose  of  collecting 
data  in  areas  beyond  the  initial  permit 
area. 

OSMRE  agrees  in  pert.  Non-mining 
activities  could  significantly  affect  the 
hydrologic  regime  and  reduce  the 
accurac}'  of  a  PHC  determination.  As 
the  commenter  suggests,  operators  might 
also  experience  difficulty  in  gaining 
access  to  areas  beyond  the  initial  permit 
area,  which  would  make  a  life-ofniine 
PHC  determinalion  difficult  or 
impossible  to  produce.  Under  the  final 
nile.  these  problems  will  be  minimized 
because  the  scope  of  the  PHC 


delerramalion  is  hmited  to  Ihe  permit 
and  adjacent  areas-  However,  while  the 
mining  to  which  the  PHC  determination 
applies  is  most  likely  lo  occur  during  thp 
immediate  rather  than  the  distant  future 
the  PHC  determination  musi  address  all 
mining  activities  associated  with  the 
permit  area  for  which  authorization  is 
sought,  irrespective  of  whether  it  will 
occur  within  5  years. 

The  U.S.  Environmental  Protection 
Agency  (EPA)  suggested  that  OSMRE 
augment  the  preamble  with  a  reference 
lo  both  the  wellhead  protection  areas 
developed  under  EPAs  approved  Stole 
programs,  and  EPA's  ground-water 
classification  guidelines.  No  explanabon 
was  provided  as  to  why  the  commenter 
thought  this  would  be  appropriate. 

OS?4RE  believes  existing 
environmental  laws  and  applicable 
programs  of  EIPA  are  referenced,  and 
thus  already  covered,  by  section  702(a) 
of  the  Act.  As  set  forth  in  section  702(a). 
nothing  in  the  Act  or  the  rules 
promulgated  thereunder  shall  be 
construed  as  superseding,  amending,  or 
repealing  the  Federal  Water  Pollution 
Control  Act  State  laws  enacted 
pursuant  thereto,  or  other  Federal  laws 
relating  to  the  preservation  of  water 
quality. 

Four  State  regulatory  authorities 
commented  in  support  of  the  proposed 
rule.  One  rcgulalorj'  authority  said  that 
by  defining  the  PHC  determmation  lo 
include  the  permit  and  adjacent  areas 
the  rule  allowed  sufficient  flexibiUty  for 
regulatory  authorities  to  consider  the 
specific  characteristics  of  each  coal 
mining  region,  OSMRE  agrees.  Section 
2m(c)(9)  of  the  Act  requires  OSMRE  to 
assist  States  in  developing  regulatory 
programs  which  satisfy  Ihe  Act.  and 
reflect  local  requirements  and  local 
environmental  and  agricultursi 
conditions.  OSMRE  beheves  that  the 
final  rule  is  structured  in  a  way  that 
reflects  the  diverse  chHracterislics  of 
mining  and  environmental  conditions  in 
the  various  coal  mining  regions  and  is 
&ufficient  to  produce  adequate  PHC 
determinations. 

Another  regulatory  authority 
cautioned  OSMRE  not  to  promulgate  a 
rule  which  would  needlessly  cause 
operators  lo  incorporate  costly  and 
perhaps  unnecessary  cnntrols  in  their 
permit  applications  in  attempts  to 
minimize  cumuiat:ve  impacts  associated 
with  speculative  future  raming.  This 
regulatory  authority  maintained  that  as 
additional  mining  is  proposed 
hydrologic  impacts  should  be  analyzed 
in  the  PHC  determination  for  that  permit 
area  and  controls  put  in  place  as 
appropriate. 

The  final  rule  requires  the  PHC 
determination  for  the  proposed  permit 


and  adjacent  areas  Because  operation 
and  reclamation  plans  and  performance 
bonds  must  be  filed  for  Ihe  permit  area 
mining  that  is  proposed  in  this  area  is 
not  speculative  in  nature,  OSMRE 
believes  the  final  rule  achieves  what  the 
commenter  is  seeking,  namely  limiting 
the  srope  of  the  PHC  determmalion  to 
the  permit  and  adjacent  areas  and 
requiring  successive  PHC 
determinations  with  each  new  permit 
application. 

A  final  consideration  m  establishing 
the  scope  of  the  PHC  determination  is 
whether  the  requiremenls  adopted  are 
enforceable.  In  this  regard  the  court  in 
NRDC  V  OSM  (Mt.  Gunnison  decision). 
Recommended  decision  al  33  (June  24, 
1963).  aff^d  in  part,  B9 IBLA  1 
(September  27, 1965).  recognized  that  a 
coal  company's  plans  to  mine  beyond 
the  permit  area  were  simply  a  mailer  of 
intentions  and  that  if  excessive 
information  requirements  were  imposed 
upon  a  company  for  stating  its  long-lerm 
intention,  it  would  assure  that  coal 
companies  would  keep  these  intentions 
lo  themselves.  OSMRE  concludes  that 
the  PHC  determination  is  best  limited  to 
the  permit  and  adjacent  areas  because 
these  areas  are  better  defined  than  tlie 
life-of-mine  ares  and  do  not  rely  on 
intentions  which  may  be  speculative 
and  no!  clearly  identifiable. 

In  sum.  based  on  the  legislative 
history  and  the  plain  language  of  llie  Act 
the  PHC  Is  linked  wilh  proposed 
activities  within  the  permit  area. 
Therefore,  in  order  to  expand  the  PHC 
beyond  this  area,  OSMRE  would  need 
clear  and  compelling  technical  rationale 
After  closely  examining  the  comments 
on  the  proposed  rule  in  this  light, 
OSMRE  concludes  thai  no  persuasive 
legal  or  technical  arguments  have  been 
offered  that  would  necessitate  or  even 
justi5^  expanding  the  scope  of  the  PHC 
beyond  the  permit  and  adjacent  areas, 
especially  when  the  court  has  found  that 
the  more  limited  scope  was  not 
inconsistent  with  the  Act. 

C.  Content  of  the  PHC  Deierjiunation 

In  the  final  rule  $  780.21  (surface 
mining)  and  section  784.14  (underground 
mining)  are  identical,  with  one 
exception.  Section  784.14  does  nol  have 
a  counterpart  to  J  780.21(0(3)(iii).  which 
requires  the  permit  apphcanl  to  include 
in  the  PHC  determination  a  finding  on 
whether  the  proposed  operation  may 
proximately  result  in  contamination, 
diminution  or  interruption  of  an 
underground  or  surface  source  of  water 
wilhm  the  proposed  permit  or  adiacent 
areas  which  is  used  for  domestic, 
agricultural  industrial  or  other 
legitimate  purpose 
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One  commenter  recommended  that 
OSMRE  adopt  a  companion  provision 
for  underground  mininK  that  tracks 
§  :'80.21[n['3)|iu].  The  commenter  based 
his  recommendation  on  sections  717(b) 
and  508(a)(13)  of  the  Act.  Section  717(b) 
requires  surface  mine  operators  to 
replace  water  supphes  that  they 
damage,  and  section  508(a]|13|  specifies 
the  hydrologjc  information  that  must  be 
included  in  the  reclamation  plan 
submitted  as  part  of  a  permit  application 
for  a  surface  or  underground  m.ine. 

Section  784,14  of  the  final  rule  does 
not  contain  the  recommended  provision. 
The  United  States  Court  of  Appeals  for 
the  Distnct  of  Columbia  Circuit  has 
affirmed  the  district  court's  decision  that 
section  717(b)  does  not  apply  to 
underground  mines,  and  that  the 
permitting  requirements  of  section 
508(a|(13)  do  not  provide  a  separate 
statutory  basts  for  requiring 
underground  mine  operators  to  replace 
damaged  water  supplies.  \WFV  v. 
Model,  slip  op.  at  121-127,  The  appeals 
court  concluded  "from  the  text  as  weli 
as  the  legislative  history  of  the  water 
replacement  provision,  and  from  other 
provisions  distinguishing  between 
surface  and  underground  minmg,  that 
Congress  explicitly  recognized  the 
difference  between  surface  and 
underground  mines;  that  it  deliberately 
chose  to  apply  some  environmental 
safeguards  to  one  and  not  the  other  and 
that  water  replacement  is  a  provision  it 
explicitly  required  only  of  surface  mine 
operators."  Slip  op.  at  124-125.  In 
accordance  with  this  decision,  the  final 
rule  does  not  require  applicants  for 
underground  mining  permits  to  make  a 
fmding  in  the  PHC  determination  on 
whether  the  proposed  underground  mine 
may  proximately  result  in 
contaramation.  diminution  or 
interruption  of  an  underground  or 
surface  source  of  water. 

in.  Procedural  Matter* 

Effect  m  Federal  Program  States  and  on 
Indian  Lands 

The  final  rules  apply  through  cross- 
referencmg  in  those  States  with  Federal 
Programs.  This  includes  Georgia,  Idaho. 
Massachusetts,  Michigan.  North 
Carolina.  Oregon.  Rhode  Island.  South 
Dakota.  Tennessee,  and  Washington. 
The  Federal  Programs  for  these  States 
appear  at  30  CFR  Parts  910.  912.  921.  922. 
933.  937.  939.  941.  942.  and  947 
respectively.  The  final  rules  also  apply 
through  cross-referencing  to  Indian 
lands  under  the  Federal  Program  for 
Indian  lands  as  provided  in  30  CFR  Part 
750.  OSMRE  has  proposed  [52  PR  39594, 
October  22.  1987)  to  implement  a 
Federal  Program  for  the  State  of 


Cahfomia.  When  the  program  has  been 
implemented  these  rules  would  apply 
through  cro88  reference. 

Federal  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  Parts  780  and  784  have 
been  approved  by  the  Office  of 
Management  and  Budget  as  required  by 
44  U-S.C.  3501  et  seq.  The  following 
clearance  numbers  were  assigned:  30 
CFR  Part  780  (OMB  Control  No.  1029- 
0036);  and  30  CFR  Part  784  (OMB 
Control  No  1029-0039).  The  information 
18  needed  to  meet  the  requirements  of 
section  507(b)(n)  of  Pub.  L.  95-87.  and 
will  be  used  by  the  regulatory  authonf> 
to  assess  the  impact  of  the  proposed 
mining  operation  on  the  hydrologic 
balance.  The  obligation  to  respond  is 
mandatory. 

Executive  Order  12291  and  the 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  F.xecutive  Order  12291 
and  certifies  that  it  will  not  have  a 
significant  effect  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S  C.  601 
et  seq. ).  The  rule  does  not  distinguish 
befween  small  and  large  entities,  and 
will  make  no  change  in  the  threshold  for 
determining  whether  to  approve  permits 
for  surface  coal  mining  operations 
because  of  hydrologic  consideration.  No 
incremental  economic  effects  are 
anticipated  as  a  result  of  the  rule. 

Naliona!  Environmen'.ul  Policy  Act 

OSMRE  has  prepared  an 
envu-onmentai  assessment  (EA)  of  the 
impacts  of  this  final  rule  and  has  made  a 
findmg  that  it  will  no!  significantly 
affect  the  quality  of  the  human 
environment  under  section  102(21(0  "f 
the  National  Environmentdl  Polirv  Act 
of  1969.  42  US.C.  4332(2](C),  The  F_A  and 
finding  of  no  significant  impact  are  on 
file  in  the  OSMRF.  Administrative 
Record  Room  5131,  1100  L  Street  NW  . 
Washington.  DC 

Author 

The  principal  author  of  this  rule  is  Dr 
Charles  Wolf  Office  of  Surface  Mining 
Reclamation  and  F.nforcement.  Eastern 
Field  Operations,  Ten  Parkway  Cenler, 
Pittsburgh.  PA  15220:  Telephone  (412) 
937-2897  (FTS  726-2897). 

List  of  Subjects 

W  CFR  Part  780 

Coal  mining.  Reporting  and 
recordkeeping  requirements.  Surface 
mining. 


30  CFR  Part  784 

Coal  mining.  Reporting  and 

recordkeeping  requirements. 
Underground  mining. 

For  the  reasons  set  out  in  this 
preamble.  30  CFR  Parts  780  and  784  are 
amended  as  set  forth  below. 

Dale:  [uty  20. 1388, 
lames  E.  Cason, 

Acting  Assistant  Secretory — Land  and 
Minerals  Management 

PART  780— SURFACE  MINING  PERMIT 
APPLICATIONS— MINIMUM 
REQUIREMENTS  FOR  RECLAMATION 
AND  OPERATION  PLAN 

1.  The  authanty  citation  for  Part  780  is 
revised  to  read  as  follows: 

Autbority:  30  U.5.C- 1201  etseq..  as 
amended;  Pub.  L  100-34;  and  16  U.SC.  470 et 

seq. 

2.  Section  780.21  is  amended  by 
revising  paragraph  (f)  to  read  as  follows, 
and  lifting  the  suspension  to  that 
paragraph,  as  noted  in  the  editorial  note 
at  the  end  of  the  section: 

§  780J1    Hydrolog(c  Information, 

(0  Probable  hydrologic  consequences 
deteruunation.  (1)  The  application  shall 
contain  a  determination  of  the  probable 
hydrologic  consequences  (PHC)  of  the 
proposed  operation  upon  the  quality  and 
quantity  of  surface  and  ground  water 
under  seastmal  flow  conditions  for  the 
proposed  permit  and  adjacent  areas. 

(2)  The  PHC  determination  shall  be 
based  on  baseline  hydrologic.  geologic 
and  other  mformation  collected  for  the 
permit  application  and  may  include  data 
Statistically  representative  of  the  site. 

(31  The  PHC  determination  shall 
include  findings  on: 

[\\  Whether  adverse  impacts  may 
occur  to  the  hydrologic  balance; 

(ii)  Whether  acid-forming  or  toxic- 
forming  materials  are  present  that  could 
result  in  the  conlammation  of  surface  or 
ground  water  supplies: 

(iu)  Wheth  :r  the  proposed  operation 
may  proximately  result  in 
contamination,  diminution  or 
interruption  of  an  underground  or 
surface  source  of  water  within  the 
proposed  permit  or  adjacent  areas 
which  is  used  for  domestic,  agricultural, 
industrial  or  other  legitimate  purpose: 
and 

(iv)  What  impact  the  proposed 
operation  will  have  on: 

(A)  Sediment  yields  from  the 
disturbed  area:  (B)  acidity,  total 
suspended  and  dissolved  solids,  and 
other  important  water  quality 
parameters  of  local  impact;  (C)  flooding 
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or  streamflow  alteration;  (D)  ground 
water  and  surface  water  availability; 
and  (E)  other  characteristics  as  required 
by  the  regulatory  authority. 

(4)  An  application  for  a  permit 
revision  shall  be  reviewed  by  the 
regulatory  authority  to  determine 
whether  a  new  or  updated  PHC 
determination  shall  be  required. 


PART  784— UNDERGROUND  MINING 
PERMIT  APPLICATIONS— MINIMUM 
REQUIREMENTS  FOR  RECLAMATION 
AND  OPERATION  PLAN 

.1  The  authority  citation  for  Part  784  is 
revised  to  read  as  follows: 

Authoril>':  30  US.C.  1201  et  seq..  as 
amended;  Pub.  L  100-34;  and  16  U.S-C  470  et 

seq 

4.  Section  784.14  is  amended  by 
revising  paragraph  (e)  to  rend  as 


follows,  end  lifting  the  suspension  to 
that  paragraph,  as  noted  in  the  editorial 
note  al  the  end  of  the  section: 

§  7S4.14    Hydrologic  Information. 

(e)  Probable  hydrologic  consequences 
determination.  [\)  The  application  shall 
contain  a  determination  of  the  probable 
hydrologic  consequences  (PHC)  of  the 
proposed  operation  upon  the  quality  and 
quantity  of  surface  and  ground  water 
under  seasonal  flow  conditions  for  the 
proposed  permit  and  adjacent  areas. 

(2)  The  PHC  determination  shall  be 
based  on  baseline  hydrologic.  geologic. 
and  other  information  collected  for  the 
permit  application  and  may  include  data 
statistically  representative  of  the  site. 

(3)  The  PHC  determination  shall 
include  findings  on: 

(i)  Whether  adverse  impacts  may 
occur  to  the  hydrologic  balance; 


(ii)  Whether  acid-forming  or  toxic- 
forming  materials  are  present  that  could 
result  m  the  contamination  of  surface  or 
ground  water  supplies;  and 

(iii)  What  impact  the  proposed 
operation  will  have  on; 

(A)  Sediment  yield  from  the  disturbed 
area;  (B)  acidity,  total  suspended  and 
dissolved  solids,  and  other  important 
water  quality  parameters  of  local 
impact:  (C)  flooding  or  streamflow 
alteration;  (D)  ground  water  and  surface 
water  availability;  and  (E)  other 
characteristics  as  required  by  the 
regulatorj'  authority. 

(4)  An  application  for  a  permit 
revision  shall  be  reviewed  by  the 
regulatory  authority  to  determine 
whether  a  new  or  updated  PHC  shall  be 
required. 

[FR  Doc.  68-21138  Filed  9-16-88;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Offlc«  Of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part*  701,  740.  750.  773,  and 
843 

Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Federal  Lands  Program; 
Indian  Lands  Program;  Requirements 
for  Permits  and  Permit  Proceaslng; 
Federal  Enforcement 

AdENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACnOM:  Proposed  rule. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  fOSMRE) 
in  the  Department  of  the  Interior  [DOI] 
proposes  to  amend  its  rules  to  provide 
for  specific  situations  where  a  coal  mine 
operator  may  not  be  required  to  obtain  a 
permit  to  conduct  reclamation  activities 
on  a  location  where  no  coal  extraction  is 
taking  place.  The  proposed  rule  would 
remove  requirements  to  obtain  or  renew 
a  permit  when  only  reclamation 
activities  must  be  performed. 
dates:  Written  comments:  OSMRE  will 
accept  wrilten  comments  on  the 
proposed  rule  until  4:00  p.m.  Estem  time 
on  November  3, 1988. 

Public  hearings:  Upon  request. 
OSMRE  will  hold  a  public  hearing  on 
the  proposed  rule  in  Washington.  DC  on 
October  27. 1988.  al  9:30  a.m.  local  time. 
OSMRE  will  accept  requests  for  public 
hearings  until  4;00  p.m.  Eastern  time  on 
October  11. 198a  Individuals  wishing  to 
attend  but  not  testify  at  the  hearing 
should  contact  the  person  identified 
under  "FOn  FUfn>«EII  IMFOAMATION 
COffTACT"  beforehand  to  verify  that  the 
hearing  will  be  held. 
AOOftESSES:  Written  comments;  Hond^ 
deliver  to  the  Office  of  Surface  Mmmg 
Reclamation  and  Enforcement 
Administrative  Record.  Room  5131. 1100 
L  Street  NW..  Washington.  DC;  or  mail 
to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement 
Administrative  Record.  Room  5131-L. 
1951  Constitution  Avenue  NW., 
Washington.  DC  20240, 

Public  Hearing:  Department  of  the 
Interior  Auditorium.  18th  and  C  Streets 
NW.,  Washmgton.  DC. 

Request  for  public  hearings.  Submit 
requests  orally  or  in  writing  to  the 
person  and  address  specified  under 

"FOB  FUimiER  INFOnUA-nON  CONTACT." 
FOM  FUfTTHER  INFOMilA-nON  COIfTACT: 

Dr.  Fred  Blocit.  Branch  of  Federal  and 
Indian  Programs.  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
1951  Conatitution  Avenue  .NW.. 


Washington.  DC  20240;  Telephone  (202) 

343-1664. 

SUPPLEMENTARY  INFOflMATION: 

!  I^iblif;  Comment  Pnjcedurfi 
II  Background 

III.  Discussion  of  Proposed  Rule 
IV  Procedural  Matters 

I.  Public  Comment  Procedures 

Wntten  Comments 

Written  comments  submitted  on  the 
proposed  rules  should  be  specific. 
should  be  confined  to  issues  pertment  to 
the  proposed  rules,  and  should  explain 
the  reason  for  any  recommended 
change.  Where  possible,  commenlers 
should  submit  three  copies  of  their 
comments  (see  "ADDRESSES"  {. 
Comments  received  after  the  close  of  the 
comment  penod  (see  "DATES")  or 
delivered  to  addresses  other  than  Ihost' 
listed  above  may  not  necessarily  be 
considered  or  mcluded  in  the 
Administrative  Record  for  the  fmal  rule. 

Public  Hearings 

OSMRE  will  hold  public  hearings  on 
the  proposed  rule  on  request  only.  The 
time,  data  and  address  scheduled  for  the 
hearing  in  Washington.  DC  has  been 
Hpedfied  previously  in  this  notice  (see 

"DATT8"  and  "ADDRESSES").  Any 
person  interested  in  participating  at  the 
hearing  should  inform  Dr.  Block  (see 

"FOR  FURTHER  INFORMATION  CONTACT") 

either  orally  or  in  writing  by  4:00  pjn. 
Eastern  time  October  11. 1988.  If  no  one 
has  contacted  Dr.  Block  to  express  an 
interest  in  participating  in  a  hearing  by 
that  date,  the  hearing  will  not  be  held.  If 
only  one  person  expresses  an  interest,  a 
public  meeting  rather  than  a  hearing 
may  be  held  and  the  results  included  in 
the  Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
until  all  persons  in  attendance  wishing 
to  testify  have  been  heard.  The  hearing 
will  be  transcribed.  To  assist  the 
transcriber  and  ensure  an  accurate 
record,  OSMRE  requests  that  persons 
who  testify  at  a  hearing  give  ihe 
transcriber  a  copy  of  their  te*»timony.  To 
assist  OSMRE  in  preparing  appropriate 
questions.  OSMRE  also  requests  that 
persons  who  plan  to  lestify  submit  an 
advance  copy  of  their  testimony  to 
OSMRE.  at  least  two  working  days  prior 
to  any  heanng  The  testimony  should  be 
submitted  at  the  address  previously 
specified  for  the  submission  of  nvntlen 
comments  (see  "ADDRESSES"). 

Persons  interested  in  attending  the 
heanng.  but  not  testifying,  should 
coniact  the  individual  listed  under  '*FOR 
FURTHER  WFORMATION  CONTACT"  prior 

to  the  scheduled  heanng  date  to  verify 
that  the  hearing  will  be  held. 


Q.  Background 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
establishes  a  regulatory  framework 
under  which  persons  may  obtain  the 
nght  to  surface  mine  coal.  However,  the 
right  to  mine  carries  with  it  the 
obligation  to  restore  the  land  after 
mining  has  ceased.  The  tie  between 
mining  and  reclamation  is  one  of  the 
basic  underiyins  thnmes  of  SMCRA.  In 
section  101.  Congrefis  finds  that 
regulation  of  surface  coal  mining 
operations  in  accordance  with  the 
requirements  of  SMCRA  is  an 
appropriate  and  necessary  measure  to 
minimize  the  adverse  effects  of  mining 
SMCRA  made  It  clear  that  mining  must 
be  followed  by  efforts  to  ameliorate  the 
disturbances  it  oauses.  Section  102, 
which  sets  forth  the  basic  purposes  of 
SMCRA.  again  ties  minmg  and 
reclamation  together.  Paragraph  (c) 
provides  that  SMCRA  will  assure  that 
mining  will  not  take  place  where 
rectamation  is  not  possible.  Paragraph 
(e)  indicates  that  SMCRA  will  assure 
that  procedures  to  reclaim  will  be 
undertaken  as  contemporaneously  as 
possible  with  mining  operations. 

Section  502,  which  establishes  the 
Initial  regulatory  program,  repeats  the 
concept  that  surface  coal  mining 
operations  can  only  take  place  when 
accompanied  by  reclamation.  Paragraph 
(c)  provides  that  all  surface  coal  mining 
operations  regulated  by  a  Stale  under 
the  initial  regulatory  program  conform  to 
ceriain  performance  standards  in 
section  515  of  SMCRA.  including  the 
requirement  for  restoring  the  land 
affected  to  a  condition  capable  of 
supporting  preraining  or  higher  or  better 
uses.  Similarly,  section  506.  which 
establishes  the  permitting  requirements 
for  the  permanent  regulatory  program. 
provides  that  no  one  may  engage  in 
•urface  coal  mining  operations  m  a  State 
without  first  obtaining  a  permit  issued 
pursuant  to  an  approved  State  program 
or  a  Federal  program.  The  State  program 
requirements  of  sections  503  and  515(al 
of  SMCRA  provide  that  the  Stale  must 
have  a  law  that  regulates  mming  in 
accordance  with  the  requirements  of 
SMCRA,  one  of  which  is.  as  noted 
above,  the  requirement  to  restore  the 
land  to  a  condition  capable  of 
supporting  premining  or  higher  or  better 
uses  Thus,  it  is  evident  that  SMCRA 
requires  reclamation  to  accompany 
mining  and  that  the  regulatory 
framework  can  only  allow  mining  if  the 
obligation  to  reclaim  is  also  assumed. 

In  its  previous  public  positions, 
OSMRE  has  required  that  the  permit 
remain  active  during  reclamation 
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activities.  The  September  28.  1983. 
preamble  to  OSMRE's  final  rule  a(  30 
CFR  773,19(d|  addressed  rights  of 
renewal  under  an  approved  permit 
application  (48  FR  44374).  In  discussing 
the  relationship  between  the  area 
covered  by  the  permit  and  the  area 
comprising  the  life-of-mine  operation,  a 
nommenter  expressed  the  belief  that  a 
permit  cannot  properly  contain  within 
its  boundaries  mure  art'a  than  can  be 
mined  and  reclaimed  during  the  permit 
term.  Imphcil  in  this  statement  m  the 
belief  that  reclamation  must  be 
completed  before  the  permit  expires. 
OSMRE  disagreed  with  the  commenter. 
but  affirmed  the  implied  assumption  that 
a  permit  Is  necessary  for  reclamation  by 
stating,  "A  permit  is  required  for 
reclamation  activities  until  final  bond 
release"  (48  FR  44374).  The  preamble  did 
not  contain  an  explanation  of  the 
requirement  nor  did  it  provide  any 
references  or  citations  where  an 
explanation  could  be  found. 

OSMRE  has  also  argued  before  the 
Interior  Board  of  Land  Appeals  that 
permanent  program  reclamation 
activities  must  be  permitted.  In  a  case 
concerning  whether  a  permanent 
program  permit  is  required  for  the 
reclamation  of  an  operation  that 
extracted  coal  only  during  (he  initial 
regulatory  program  (81  IBLA  209.  |une  5. 
19&4).  OSMRE  argued  that  "when 
surface  coal  mining  occurs,  it  triggers 
the  requirement  of  reclamation"  and 
"reclamation  activities  which  follow 
coal  extraction  which  occurs  during  the 
permanent  program  must  be  permitted 
until  they  are  completed  end  the  bond 
release  occurs." 

However,  al  the  same  time  that 
OSMRE  argued  that  a  permit  was 
required  for  solely  reclamation  activity, 
OSMRE  recognized  specific 
circumstances  where  reclamation  may 
be  ordered  in  the  absence  of  a  permit. 
Both  the  initial  program  regulations  and 
the  permanent  program  regulations 
provide  for  the  suspension  or  revocation 
of  a  pemut  without  affecting  the 
obligation  to  reclaim  (30  CFR  722.16(d) 
and  a43.l3(cl  respectively).  During  the 
revision  of  the  permanent  program 
regulations  in  1982,  OSMRE  re- 
emphasized  that  the  obligation  to 
reclaim  continues  in  cases  where  the 
permit  has  been  suspended  or  revoked. 
In  the  preamble  to  the  final  Federal 
enforcement  rules  OSMRE  staled.  "The 
permit  issued  under  the  Act  is  a  permit 
to  mine  coal  under  specified  conditions. 
Suspension  of  the  right  to  mine  does  not 
suspend  the  obligation  to  reclaim  under 
the  Act."  (47  FR  35631.  August  16. 1982) 

The  coal  exploration  rules  provide  an 
example  where  the  obligation  to  reclaim 


exists  independent  of  any  permit.  Under 
30  CFR  Part  772.  persons  who  intend  to 
conduct  coal  exploration  outside  a 
permit  area  must  file  with  the  regulatory 
authority  a  notice  of  intent  to  explore. 
The  notice  requires  "a  description  of  the 
'   '   '  practices  that  wil!  be  followed  to 
protect  the  environment  and  reclaim  the 
area  from  adverse  impacts  of  the 
exploration  activities  '  '  '"  (30  CFR 
772.11(b|(5)l.  In  these  cases,  it  is  again 
clear  that  reclamation  is  required  even  if 
no  exploration  permit  exists. 

OSMRE  recognizes  that  it  is 
inconsislenl  to  argue  on  one  hand  that 
reclamation  activities  must  be  permitted 
and  on  Ihe  other  that  reclamdiion  may 
be  required  in  the  absence  of  a  permit 
Therefore,  OSMRE  has  initiated  this 
rulemakmg  action  to  eliminate  this 
inconsistency. 

III.  Discussion  of  Proposed  Rule 

OSMRE  18  proposing  to  amend  it.s 
rules  at  30  CFR  701.11.  740.13,  750.11, 
773.11  and  843  n  to  implement  a 
consistent  policy  with  respect  to  permit 
requirements  when  reclamation 
activities  would  be  conducted  where  no 
coal  extraction  would  be  taking  place. 

In  accordance  with  OSMRE's 
determination  thai  there  are 
circumstances  under  which  a  permit  is 
not  required  to  conduct  reclamation.  30 
CFR  701.11  (a),  lb),  (cj  and  (d|.  740.13  (a) 
and  (c),  750.11  (a)  and  (c).  773.11(a)  and 
843.11(a)(2)  would  be  revised  by 
replacing  the  term  "surface  coal  mining 
and  reclamation  operations  '  with  the 
term  'surface  coal  mining  operations." 
OSMRE  18  also  proposing  to  add 
language  to  30  CFR  773.11(a)  to  clarify 
that  obligations  under  a  permit  continue 
even  if  the  permit  has  expired  or  has 
been  terminated,  revoked  or  rescmded. 

Section  701. 7 1 — AppHcabiiily 

Section  701.11  describes  the 
applicabihty  of  the  permanent 
regulator^'  program.  Paragraphs  (a),  (b). 
and  (c)  require  that  persons  conducting 
surface  coal  mimng  and  reclamation 
operations  on  or  after  6  months  from 
approval  of  a  State  program  or 
implemenlalion  of  a  Federal  program 
shall  have  a  permit  issued  pursuant  to 
the  applicable  program.  The  proposed 
rule  would  substitute  "surface  coal 
mining  operations'  where  "surface  coal 
mining  and  reclamation  operations" 
appears  in  these  paragraphs.  Paragraph 
(d)  would  be  revised  to  apply  the 
requirements  of  Subchapter  K  to  "each 
surface  coal  mining  operation  which  is 
required  to  obtain  a  permit  under  the 
Act."  rather  than  to  "each  surface  coal 
mining  and  reclamation  operation  which 
is  required  to  obtain  a  permit  under  the 
Act." 


Section  740.13 — Pemiits 

Section  740.13(a)  contains  the  general 

requirements  for  permits  on  Federal 
lands.  Paragraph  (a)(1)  provides  that  no 
person  shall  conduct  surface  coal  mtmng 
and  reclamation  operations  on  lands 
subject  (0  Part  740  unless  that  person 
has  first  obtained  a  permit  issued 
pursuant  to  the  refluiator>'  program  and 
Part  740.  Paragraph  [a)[3)  prnvndes  that 
surface  coal  mining  and  reclamation 
operations  eulhonzed  under  the  initial 
regulatory  program  or  43  CFR  Parts 
3480-3487  may  be  conducted  beyond  the 
eight-month  period  prescribed  in  the 
applicable  regulatory  program  under 
ceriain  conditions.  These  paragraphs 
would  be  amended  to  delete  the  words 
"and  reclamation-" 

Section  75011— Pfrrmits 

Section  750.11  contains  permit 
requirements  under  the  Federal  program 
for  Indian  lands.  Paragraph  750. n(a) 
provides  that  no  person  shall  conduct 
surface  coal  mining  dnd  reclamation 
operations  on  Indian  lands  after  eight 
months  following  the  effective  date  of 
Subchapter  E  (Indian  Lands  Program) 
unless  that  person  has  first  obtained  a 
permit  pursuant  to  Part  750.  Paragraph 
75011(c)  provides  that  surface  coal 
rnining  and  reclamation  operations 
authorized  prior  to  the  effecnve  dale  of 
Subchapter  E  may  be  conducted  beyond 
the  specified  eight  month  penod  under 
certain  conditions  These  paragraphs 
would  be  amended  to  delete  the  words 
"and  reclamation." 

Section  77372— Requirements  to  obtain 
permits 

Exiabng  S  773.11(a)  states  that 
"•  *  •  no  person  shall  engage  m  or 
carry  out  any  surface  coal  mining  and 
reclamation  operations,  unless  such 
person  has  first  obtained  a  permit 
'  '   '."  Proposed  §  773  ll(a|  would  state 
that"*  '  *  no  person  shall  engage  in  or 
carry  out  any  surface  coal  raining 
operations,  unless  such  person  has  first 
obtained  a  permit  *  "  *" 

Language  is  also  proposed  in 
paragraph  |s)  to  clarify  that  obligations 
eslabbshed  under  a  permit  connnue 
until  satisfied,  regardless  of  whether  the 
permit  hag  expired  or  has  been 
terminated,  revoked,  or  rescinded.  The 
rule  would  slate  that  any  person 
conducting  reclamation  activities 
pursuant  to  the  requirements  of  a 
permit  even  if  the  permit  is  no  longer 
extant,  must  comply  with  all  applicable 
provisions  as  a  permittee. 

Section  843.11 — Cessation  orders 

Existmg  fi  643.11(a)(2)  states  that 
"surface  coal  mining  and  reclamation 
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operations  conducted  by  any  person 
without  a  valid  surface  coal  mining 
perniil  constitute  a  '   *   '  significant 
imminent  environmenia!  harm 
Proposed  §  843  llla)(2)  v\ould  state  that 
"surface  coa!  mining  operations 
conducted  by  any  person  without  a 
valid  surface  coal  mining  permit 
constitute  a  '  '  *  significant  imminent 
environmental  harm 

\o  new  substantive  requirements 
would  be  proposed  under  this 
rulemaking  action.  Rather,  this  proposed 
rule  language  would  clarify  and  make 
consistent  OSMRE's  interpretation  of  its 
requirements  concerning  a  permit  to 
conduct  rec!^ma!ion  operations  where 
no  coa!  evtraction  is  taking  place  and 
would  remove  the  requirement  to  renew 
or  obtttin  a  permit  solely  to  conduct 
reclamation  activiiies. 

Effects  of  Proposed  Rules 

In  keeping  with  OSMRE's 
determination  that  the  obligation  to 
reclaim  contmues  in  the  absence  of  a 
valid  or  unexpired  permit,  under  the 
proposed  rule  it  would  not  be  necessar)' 
for  an  operator  to  obtain  a  permit  where 
only  reclamation  activity  is  rt-qmred. 
The  proposed  changes  would  provide 
that  a  permit  is  required  for  surface  coal 
mmmg  operations  for  the  extraction  of 
coal,  an  activity  of  benefit  to  the 
operator,  but  the  reclamation  obligations 
associated  with  that  mining  are  and 
continue  to  be  imposed  upon  the 
operator  or  permittee  irrespectne  of 
whether  a  permit  was  issued  or  the 
permit  is  extant.  Thus,  the  permit, 
including  any  conditions,  defines  the 
nature  of  the  reclamation  obligation  that 
wilt  be  assumed  by  the  operator  should 
he  conduct  any  mining  activities  under 
the  permit.  Those  obligations  are 
unaffected  by  suspension,  revocation  or 
expiration  of  the  authorization  for 
further  coa!  extraction  under  the  permit. 
For  the  purposes  of  enforcing  the 
requirements  of  SMCRA  and  its 
implementing  regulations,  the  person 
conducting  solely  reclamation  activnties 
will  still  be  deemed  a  "permittee". 

The  proposed  rule  would  also  provide 
an  economic  benefit  insofar  as  operators 
and  regulatory  authonties  would  realize 
reductions  in  time  and  cost  expenditures 
on  permit  renewals  no  longer  necessary. 

Permit  Renewal— in  cases  where  coal 
extraction,  processing  and  handling 
have  been  completed  under  a  valid 
permit,  the  proposed  rule  would  provide 
that  the  permit  need  not  be  renewed 
simply  for  the  completion  of  reclamation 
since  there  is  no  longer  any  right  the 
permittee  wishes  to  exercise  and  the 
only  remaining  activities  are  those 
associated  with  reclamation  obligations 
assumed  with  the  mining  activities.  The 


operator  assumed  the  obligation  lo 
complete  reclamation  when  mining 
occurrpd.  The  ongoing  otjligalion  to 
reclaim  in  accordance  with  the  permit 
and  any  permit  conditions  exists 
whether  or  not  the  permit  is  renewed- 
Regardless  of  whether  a  permit  is  m 
existence  or  has  been  renewed,  section 
509ib]  of  SMCRA  provides  that  liability 
under  the  performance  bond  posted  lo 
guarantee  faithful  performance  of  all 
requirements  of  SMCRA  and  the  permit, 
shall  extend  for  the  duration  of  the 
surface  coai  mining  and  reclamation 
operation  and  for  a  period  coincident 
with  the  operator's  responsibility  for  the 
revegetation  requirements  of  section  515 
of  SMCRA,  a  period  that  is  independent 
of  the  permit  term.  In  addition,  section 
506(d)  of  SMCRA  does  not  mandate 
permit  renewal.  It  provides  that  permit 
holders  may  apply  for  renewal. 

Reclamation  must  be  achieved 
according  lo  the  approved  reclamation 
plan,  and  that  obligation  is  unaffected 
by  expiration  of  the  permit.  The 
reclamation  obligations  under  the 
applicable  Stale  or  Federal  program,  the 
permit,  and  the  performance  bond 
would  remain  in  effect  and  be 
enforceable  regardless  of  whether  the 
permit  term  has  expired  in  cases  where 
mining  has  been  completed  under  a 
valid  permit  that  has  expired  and 
reclamation  work  remains  to  be 
completed  or  the  period  of  extended 
liability  has  not  expired,  permit  renewal 
would  not  be  a  prerequisite  for 
completion  of  the  reclamation  phase  of 
the  operation  according  to  the  approved 
permit  The  operator  holding  an  expired 
permit  and  solely  conducting 
reclamation  activities  according  to  an 
expired  permit  which  references 
SMCRA  "permittee"  requirements  must 
conduct  the  reclamation  activities  as  if 
the  operator  were  still  a  "permittee." 
Any  revisions  to  the  reclamation  plan 
following  expiration  of  the  permit  still 
would  have  to  comply  with  the 
requirements  of  30  CFR  774.11  and 
774  13  or  the  Slate  or  Federal  program 
counterparts  thereof. 

Surface  Disturbance  Off  the  Pennit 
Area  — Surface  disturbances  off  the 
permit  can  occur  either  from  mining 
activities  conducted  withm  the  permit  or 
from  extension  of  mining  operations 
beyond  the  permitted  bovindanes.  In  the 
first  case,  off-permit  disturbances  such 
as  those  caused  by  flyrock.  landslides, 
subsidence,  or  sedimentation  typically 
result  from  a  violation  of  a  performance 
standard  and  are  confined  to  small 
areas  Under  this  proposed  rule,  it  is  not 
necessary  to  require  a  permit  for 
corrective  action  on  these  disturbances 
because  the  operator  would  be  required 
to  return  the  land  to  its  previous 


condition  through  abatement  measures 
ordered  m  an  enforcement  action  issued 
by  the  regulatory  authority 

In  the  latter  case,  the  permittee  would 
be  ordered  to  cease  mining  on  the 
unauthorized  areas  and  be  given  the 
option  of  either  immediately  reclaiming 
the  area  or  submittmg  and  diligently 
pursuing  approval  of  a  new  permit  or 
permit  revision  if  he  wished  to  continue 
such  operations. 

Unauthorized  fWegalf  Mining. — 
When  mining  is  conducted  without  the 
required  pennit  (wildcat  operational,  the 
operator  nevertheless  inciirs  the 
obligation  lo  reclaim.  However,  there 
are  difficulties  with  requiring  these 
operators  to  obtain  a  permit  for 
reclamation  only.  These  operators  are 
often  reluctant  to  cooperate,  unable  to 
obtain  the  financing  necessary  lo 
conduct  the  required  studies  or  unable 
to  obtain  a  performance  bond  or  liability 
insurance  Also,  environmental  harm 
may  result  during  the  time  (six  to  nine 
months)  required  to  prepare  and  process 
a  permit  opplicalion. 

Therefore,  in  lieu  of  requiring  a  permit 
and  a  site-specific  reclamation  plan  in 
cases  of  mining  without  a  permit. 
OSMRE's  policy  is  to  order  the 
Immediate  cessation  of  mining  and 
direct  the  person  to  backfill,  grade  and 
revegelate  in  accordance  with 
applicable  regulations.  This  proposed 
rule  would  continue  that  policy  by 
requiring  immediate  reclamation 
pursuant  to  the  applicable  standards  of 
the  State  or  Federal  program,  in  the 
absence  of  a  site-specific  reclamanon 
plan,  tn  accordance  with  any 
enforcement  action  citing  performance 
standard  violations.  A  notice  of 
violation  or  cessation  order  written  for 
each  such  occurrence  would  specify  the 
standards  necessary  to  assure  proper 
reclamation. 

Applicable  Regulatory  Programs 

In  accordance  with  the  inler^iretation 
of  the  requirements  for  permits  for 
surface  coal  mining  operations  provided 
in  this  notice  and  the  obligations 
associated  with  such  permits,  this 
pn^posed  rule  would  be  primarily 
applicable  to  mining  operations 
conducted  pursuant  to  a  Federal 
program  for  a  State  (30  CFR  Part  736). 
the  Federal  lands  program  (30  CfR  Part 
740).  and  the  Indian  lands  program  (30 
CFR  Part  750).  The  proposed  nile  if 
finalized,  would  mean  that  a  Stale  could 
amend  its  program  not  to  require 
renewal  of  a  permit  on  which  coal 
extraction,  processing,  and  handling 
have  been  completed  but  where  the 
pcnod  of  extended  liability  has  not 
expired.  In  such  circumstances,  the 
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State  program  would  be  considered  no 
less  effective  than  Federal  requiremrnts 
if  the  reclamation  plan,  permit 
conditions  and  relatfd  permil  provisions 
remain  in  effect  until  the  operation  has 
met  all  applicable  performance 
standards  and  the  appropriate  operator 
liability  period  has  expired.  Any 
revisions  lo  the  reclamation  plan 
following  expiration  of  the  permit  term 
would  have  to  comply  with  the 
requirements  of  the  Slate  program 
counterparts  to  30  CFR  774.1 1  and 
774.13.  With  respect  to  the  other 
situations  discussed  in  the  proposed 
rule.  State  performance  would  be 
evaluated  in  terms  of  the  policy  set  forth 
herein  unless  the  approved  State 
program  contains  specific  differing 
requirements. 

rV.  Procedural  Matters 

Federal  Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3507. 

Executive  Order  22292  and  Regulatory 
Flexibility  Act 

The  DOl  has  determined  that  this 
document  is  not  a  major  rule  under  the 
criteria  of  Executive  Order  12291 
(February  17. 1981)  and  certifies  that  it 
would  not  have  a  significant  economic 
effect  on  a  substantia!  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act,  5  U-S.C.  601  et  seq.  The  proposed 
rule  does  not  distinguish  between  small 
and  large  entities  The  economic  effects 
of  the  proposed  rule  are  estimated  to  be 
minor  and  no  incremental  economic 
effects  are  anticipated  as  a  result  of  the 
rule. 

Notional  En  vironmental  Policy  Act 

The  DOI  has  also  determined  that  the 
proposed  rule  would  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of 
section  102(2)(C}  of  the  National 
Environmental  Policy  Act  of  1969.  42 
U.S.C.  4332121(C). 

Author 

The  principal  author  of  this  rule  is  Dr. 
Fred  Block.  Branch  of  Federal  and 
Indian  Programs.  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
1951  Constitution  Avenue.  !SJW.. 
Washington.  DC  20240;  Telephone:  (202) 
343-4560. 


List  of  Subjccto 

30  CFR  Pan  701 

Law  pnforcemenl.  Surface  mining. 
Underground  mining. 

30  CFR  Part  740 

Public  lands-mineral  resources. 
Reporting  and  recordkeeping 
requirements.  Surety  bonds.  Surface 

mining.  Underground  mining 

30  CFR  Part  750 

Indians-lands.  Reporting  and 
recordkeeping  requirements.  Surface 
mining. 

30  CFR  Pan  773 

Report  and  recordkeeping 
requirements.  Surface  mining. 
Underground  mining. 

30  CFR  Part  843 

Administrative  practice  and 
procedure.  Law  enforcement.  Reporting 
and  recorrikeepmg  requirements. 
Surface  mining.  Underground  mining. 

Accordingly,  it  is  proposed  to  amend 
Title  30.  Chapter  VII.  Parts  701.  740.  750. 
773  and  843  as  set  forth  below. 

Dated:  July  20. 1968. 
lames  E.  Caaon. 

Acting  Assistant  Secretory — Landand 
Minerola  Management 

PART  701— PERMANENT 
REGULATORY  PROGRAM 

1-  The  authority  citation  for  Part  701  is 
revised  to  read  as  follows: 

Authority:  Pub  L  95-87.  30  LI.S.C.  12m  et 
seq.,  M  amended  and  Pub.  L  100-34. 

2.  In  5  710.11  the  first  sentence  of 
paragraphs  (a)  and  (b).  paragraphs  (cl 
introductory  text  and  (d)  are  revised  to 
read  as  follows: 

§701.11     Applicability. 

(a)  Any  person  who  conducts  surface 
coal  mining  operations  on  non-Indian  or 
non-Federal  lands  on  or  after  6  months 
from  the  date  of  approval  of  a  State 
program  or  implementation  of  a  Federal 
program  shall  have  a  permit  issued 
pursuant  to  the  applicable  Slate  or 
Federal  program.  *  *  * 

fb)  Any  person  who  conducts  surface 
coal  mining  operations  on  Federal  lands 
on  or  after  8  months  from  the  date  of 
approval  of  a  State  program  or 
implementation  of  a  Federal  program  for 
the  State  in  which  the  Federal  lands  are 
located  shall  have  a  permit  issued 
pursuant  to  Part  "40  of  this 
chapter.  •  •   • 

(c)  Any  person  who  conducts  surface 
coal  mining  operations  on  Indian  lands 
on  or  after  eight  months  from  the 
effective  date  of  the  Federal  program  for 


Indian  lands  shall  have  a  permit  issued 
pursuant  to  Part  750  of  this  chapter. 
Howpver.  a  person  who  is  authorized  to 
conduct  surface  coal  mining  operations 
may  continue  to  conduct  those 
operations  beyond  eight  months  from 
the  effective  date  of  the  Federal  program 
for  Indian  lands  if  the  following 
conditions  are  met; 

(d)  The  requirements  of  Subchapter  K 
of  this  chapter  shall  be  effective  and 
shall  apply  lo  each  surface  coal  mining 
operation  which  is  required  to  obtain  a 
permit  under  the  Act  on  the  earliest 
date  upon  which  the  Act  and  this 
chapter  require  a  permil  to  be  obtained, 
except  as  provided  in  paragraph  (e)  of 
this  section. 


PART  740— GENERAL 
REQUIREMENTS  FOR  SURFACE  COAL 
MINING  AND  RECLAMATION 
OPERATIONS  ON  FEDERAL  LANDS 

3.  The  authonty  citation  for  Pari  740  is 
revised  to  read  as  follows: 

Authority:  Pub  L  95-87.  30  US  C.  1201  et 
seq..  30  U  S.C  181  et  seq  and  Pub.  L  100-34. 

4.  In  5  740.13.  paragraphs  (a)(1)  and 
{a)(3)  introductory  text  are  revised  lo 
read  as  follows: 

§740.13    Permits. 

(a)  General  requirements.  (1)  No 
person  shall  conduct  surface  coal  mining 
operations  on  lands  subject  to  this  part 
unless  that  person  has  first  obtained  a 
permil  issued  pursuant  to  the  regulatory 
program  and  this  part. 

(3)  Surface  coal  mining  operations 
authorized  under  the  initial  regulator)' 
program  or  43  CFR  Parts  3480-3487.  as 
applicable,  may  be  conducted  beyond 
the  eight-month  penod  prescribed  in  the 
apphcable  regulatory  program  if  all  of 
the  following  conditions  are 
present:  *   *  ' 


PART  750— REQUIREMENTS  FOR 
SURFACE  COAL  MINING  AND 
RECLAMATION  OPERATIONS  ON 
INDIAN  LANDS 

5.  The  authority  citation  for  Part  750  is 
revised  to  read  as  follows: 

Authority:  Pub  L  9.'^-87.  30  U.S.C  1201  et 
seq-  as  amended:  and  Pub  L  100-34. 

6.  In  S  750.11.  paragraphs  (a)  and  (c) 
introductory  text  are  revised  to  read  as 

follows: 
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§750.t1     PermiU- 

[a]  No  person  shall  conduct  surface 
coai  mining  operations  on  Indian  lands 
after  eight  months  following  the 
effective  date  of  this  subchapter  unless 
that  person  has  first  obtained  a  permit 
pursuant  to  this  part. 


(c)  Surface  coal  mining  operations 
authorized  pnor  to  the  effective  date  of 
this  subchapter  may  be  conducted 
beyond  the  eight-month  penod  specified 
in  paragraph  (a)  of  this  section  if  the 
following  conditions  are  present    "   *    * 


PART  77a— REQUIREMENTS  FOR 
PERMITS  AND  PERMIT  PROCESSING 

7.  The  authority  citation  for  Pai^  773 
continues  to  read  as  follows: 

Authority-:  30  U  S.C  1201  et  seq  .  as 
amended.  16  U  S.C  470  el  seq  .  16  U.S.C.  1531 
et  seq..  16  U  S.C  661  el  seq    16  U  S  C  703  el 
seq.\  16  L'.S.C.  668a;  16  U  SC.  469  til  seq    16 
U  SC.  470aa  eC  seq.,  and  Pub-  L.  100-34, 


a  In  5  773.11,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  773. 1 1     Requirements  to  obtain  permits. 

(a)  AU  operr.tions  On  and  aftiT  ft 
months  from  the  effective  date  of  a 
permanent  regulatory  program  within  a 
State,  no  person  shall  engage  in  or  carry 
out  any  surface  coal  mining  operations, 
unless  such  person  has  first  obtained  a 
permit  issued  by  the  regulatory 
authority  except  as  provided  for  in 
paragraph  (b)  of  th;s  section. 
Obligations  established  under  a  permit 
continue  until  satisfied,  regardless  of 
whether  the  permit  has  expired  or  has 
been  terminated,  revoked,  or  rescinded. 
Any  person  conductina  reclamation 
activities  pursuant  to  the  requirements 
of  a  permit  which  is  no  longer  extant 
must  comply  with  all  applicable 
provisions  as  a  permittee. 


PART  843— FEDERAL  ENFORCEMENT 

9.  The  authority  citation  fur  F'art  B4J 
Continues  to  read  as  follows: 

Authority:  Pub.  L  95-87.  30  US  C.  1201  et 
seq  ,  and  Pub.  L  100^34. 

10.  In  §  843.11,  Paragraph  (a}(2) 
introductory  text  is  revised  to  read  as 
follows: 

§  843.1 1     Ceasation  orders. 

(a)*    •    • 

(2)  Surface  coai  mining  operations 
conducted  by  any  person  without  a 
valid  surface  coal  mining  permit 
constitute  a  condition  or  practice  which 
causes  or  can  reasonably  be  expected  to 
cause  significant  imminent 
environmental  harm  to  land.  air.  or 
water  resources  unless  such  operations; 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49CFR  Parts  171,  172.  173,  175. 176, 
178,  and  179 

[Docket  No.  HM-166W:  NotiCS  No.  B8-5] 

RIN:2137-AA44 

Transportation  of  Hazardous 
Materials;  Proposed  Miscellaneous 
Amendments 

AGENCY:  Research  and  Special  Programs 

Administration  fRSPA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  RSPA  ia  proposing  to 
make  a  number  of  amendments  to  the 
Hazardous  Matenals  Regulations  (HMR) 
based  on  rulemaking  petitions  from 
industry  and  RSPA's  own  initiative.  This 
action  is  necessary  to  update  the 
regulations  and  to  reduce  RSPA's 
backlog  of  rulemaking  petitions. 
DATE:  Comments  must  be  received  by 
October  25. 1988. 

ADDRESS:  Address  comments  to  the 
Dockets  Unit.  Research  and  Special 
Programs  Administration.  U.S. 
Department  of  Transportation. 
Washington.  DC  20590.  Comments 
should  identify  the  docket  and  notice 
number  and  be  submitted  in  five  copies. 
Persons  wishing  to  receive  confirmation 
of  receipt  of  their  comments  should 
include  a  self-addressed  stamped  post 
card.  The  Docket  Unit  is  located  m 
Room  8421  of  the  N'assif  Building,  400 
Seventh  Street.  SW.,  Washington,  DC. 
Public  Dockets  may  be  reviewed 
between  the  hours  of  8:30  a.m.  and  500 
p.m.  Monday  through  Friday, 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  E.  Morris.  Standards  Division, 
Office  of  Hazardous  Matenals 
Transportation.  US.  Department  of 
Transportation,  Washington.  DC  20590. 
(202)  366-*48a. 

SUPPLEMENTARY  INFORMATION:  ThiS 
document  is  primarily  designed  to 
reduce  regulatory  burdens  by 
incorporating  changes  in  the  Hazardous 
Materials  Regulations  based  on  either 
petitions  for  rulemaking  submitted  in 
accordance  with  49  CFR  106.31  or  on 
RSPA's  own  initiative.  These  proposed 
amendments  are  in  keeping  with 
Executive  Order  12291  and  are  designed 
to  update  and  simplify  existing 
regulations. 

In  Part  171,  proposed  changes  to 
8 171.7  would  (1)  revise  paragraph  (c)(4] 
to  reflect  the  current  address  of  the 
Bureau  of  Explosives.  Association  of 
American  Railroads:  (2)  remove 
paragraph  (cl(5).  as  the  office  in  Chicago 


has  been  relocated  to  the  address 
shown  in  proposed  paragraph  (c)(4);  (3) 
amend  paragraph  (dH7)(iv)  by  removing 
the  reference  to  the  Bureau  of 
Explosives  "Pamphlets  1  and  2  titled". 
iind  the  "June  1973"  dale:  and  (4)  update 
paragraph  ld)(17)  to  reflect  the  latest 
edition  of  the  International  Miintime 
Dangerous  Goods  Code.  In  $  171  8.  the 
definition  of  ■"Atmospheric  gases"  would 
be  revised  to  include  "air". 

In  Part  172.  the  5172.101  Table  would 
be  amended  by  (1)  revising  the 
parenthetical  text  m  both  the  Class  A 
and  C  explosive  entries  for  "Charged 
well  casing  jet  perforating  gun";  (2) 
adding  "Ll-Diflijoroethyiene"  as  a 
proper  shipping  name:  [3)  removing  the 
enlr>'    Empty  cartridge  case,  primed": 
|4)  revising  the  hazard  class  for 
"Hydrogen  selenide";  (5)  revising  the 
entry  for  "Life  rafts,  inflatable";  (8) 
adding  a  cross  reference  for  the  entry 
"Tetrachloroethylene  or 
Perchloroethylene"  to  read 
"Tetrachloroethylene  see 
Perchloroethylene":  (7)  revising  the 
entry  "sulfur,  molten"  to  allow  the 
spelling  ''sulphur,  molten";  (8)  revising 
the  entry  'TetraethyJammomum 
perchlorate  fdry/" and  (9)  revismg 
column  5(b]  for  the  entry  "Vinyl  methyl 
ether"  to  include  a  reference  to 
"5173.315"  In  5  172.504  paragraph  (c) 
would  be  revised  for  clarity. 

In  Part  173,  several  changes  would  be 
made  In  {1735.  paragraph  (a)(2]  would 
be  amended  by  increasing  the  capacity 
of  the  inside  packaging  used  for 
formulated  agricultural  chemicals  from 
r3ne  gallon  to  2V2  gallons.  In  S  173^. 
paragraph  (c)  would  be  amended  by 
changii\g  the  wording  "Poison  B 
material"  to  read  "hazardous  material". 
In  S  173.31,  paragraph  {a)(7)  would  be 
reserved;  paragraphs  (a)(5}  and  (a)(6) 
would  be  updated  to  reflect  the  latest 
changes  regarding  coupler  vertical 
restraint  systems  on  tank  cars; 
paragraph  (c)fl4)  would  be  added  to 
require  that  excess  flow  valves  be 
checked  for  lightness;  and  paragraph 
(d)(10)  would  be  added  to  authorize 
previously  filled  multi-unit  tank  car 
tanks  to  be  transported  after  expiration 
of  the  retest  date. 

In  §  173.115.  paragraphs  {bl(l). 
|bK2)[i].  and  (b){2)(ii)  would  be  revined 
to  provide  an  exception  for  cumbustible 
and  flammable  liquids  that  da  not  meet 
the  definition  of  any  other  hazard  class 
except  ORM-E.  In  5173.118a.  paragraph 
lb)(7]  would  be  revised  to  reference 
certain  provisions  that  would  apply  to 
transportation  of  combustible  liquids  in 
bulk  packagings.  In  5  173.182,  footnote  1 
would  be  updated  to  reference  the 
August  1984  edition  of  The  Fertilizer 
Institute's  publication.  In  5173.245. 


paragraph  (a)(29|  would  be  amended  by 
removing  the  restriction  that  MC  303 
car:go  tanks  must  be  fabncated  from  12- 
gauge.  type  316  stainless  steel.  In 
5173.249a.  paragraph  ld)13|  would  be 
revised  to  allow  the  use  of  a  tight-head 
fiber  drum. 

la  5 173.250.  a  sentence  would  be 
added  at  the  end  of  the  introductory  text 
of  paragraph  (a)  stating  that  the 
exception  for  automobiles  and  other 
self-propelled  vehicles  equipped  with 
wet  electnc  storage  batteries  does  not 
apply  to  transportation  by  vessel  Also, 
5  176.905(kl  would  be  revised 
accordingly.  In  5  173.262.  paragraphs 
(b)ll]  and  (b)(2)  would  be  removed  and 
paragraph  (b)(3)  would  be  revised  to 
prohibit  the  transportation  of 
Hydrobromic  acid  in  concentrations 
greater  than  49  percent  in  polyethylene 
packagings  In  5  173.264.  paragraph 
(b)(1)  would  be  amended  by  adding 
DOT  3BN  cylinders.  In  5  173.304. 
paragraph  (a)(2)  and  (b|  would  be 
amended  by  adding  packaging 
requirements  for  l.l-Difluoroethylene.  In 
5173.314.  the  Table  in  paragraph  (c) 
would  be  revised  to  authorize  the  use  of 
DOT-105.A500W  tank  cars  for 
Bromotnfluoromelhanc  (R-13B1  or  H- 
1301).  In  5173.315.  the  last  column  of  the 
Table  in  paragraph  (alfl).  certain  entries 
referencing  paragraph  (c)  and  (c)(1) 
would  be  corrected.  The  heading  for 
Subpart  H  of  Part  173  would  be 
amended  by  removing  the  words 
"Radioactive  Materials"  and  inserting 
"Irritating  Materials",  In  5173-417.  Table 

4  m  paragraph  (b)(1),  the  first  entry 
under  Uranium-235  would  be  corrected 
to  read  "3  <  H/X  <  20" 

In  5  175.10.  paragraph  {a)(5)  would  be 
amended  to  add  an  exception  for 
persons  traveling  under  the  provision  of 
14CFRl08.il  (aland  (b). 

In  part  176.  5  176.11(a)  would  be 
revised  to  authonze  hazardous  material 
to  be  stowed  and  segregated  in 
accordance  with  the  IMDG  v.-ode.  In 

5  176  340.  paragraph  (a)(4)  would  be 
added  to  authorize  the  use  of  certain 
nonspecification  portable  tanks  for  the 
transportation  of  combustible  liquids  by 
vessel.  In  5  176.905,  paragraph  (k)  would 
be  revised  for  consistency  with  changes 
proposed  to  5  173-250. 

Section  178.39-5  would  be  revised  to 
clanfy  the  percentages  of  the  nickel  and 
cobalt  content  m  DOT  3B.\  seamless 
nickel  cylinders.  Section  178.224-1  and 
the  Tables  in  5  178  224-2  would  be 
revised  to  increase  the  maximum 
capacity  of  certain  DOT  2lC  fiber  drums 
from  55  gallons  to  75  gallons.  In 
5  178.251-7,  paragraph  (a)  would  be 
amended  lo  clarify  the  meaning  of 
"original  lest  date". 
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In  Part  179.  5  17914  would  be  revised 
to  update  coupler  vertical  restraint 
system  requirements.  In  5  179.100-13, 
paragraph  (dl  would  be  revised  for 
clarity.  Sections  179.100-15(c)  and 
179.20O-18(c)  would  be  amended  to  add 
provisions  on  the  device  used  to  detect 
an  increase  in  pressure.  In  5  179.100-23. 
paragraph  (c)  would  be  added  lo 
authorize  the  use  of  an  additional  head 
shield  design.  In  5  179. 200-18.  paragraph 
(b)  would  be  revised  for  clarity.  In 
§  179.300-7.  paragraph  (a)  would  be 
revised  to  authorize  the  use  of  stainless 
steel  to  fabricate  tank  car  tanks.  In 
5  179.200-18.  paragraph  (b)  would  be 
revised  for  clarity.  References  to  certain 
obsolete  or  inapplicable  sections  would 
be  corrected,  where  necessary. 

Based  on  hmited  information 
available  concerning  size  and  nature  of 
entities  likely  to  be  affected,  I  certify 
that  this  proposed  regulation  will  not,  If 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
Also,  in  view  of  the  t>'pe  of  changes,  the 
RSPA  has  further  determined  that  this 
Notice  (1)  IS  nut  "major"  under 
Executive  Order  12291:  (2)  is  not 
"significant"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26.  1979).  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  would  be 
minimal;  (4)  will  not  affect  not-for-profit 
enterprises,  or  small  governmental 
jurisdictions  and  (5)  does  not  require  an 


environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(49  use.  4321  el  seq).  I  have  reviewed 
this  regulation  in  accordance  with 
Executive  Order  12612  ("Federalism").  It 
has  no  substantial  direct  effects  on  the 
States,  in  the  Federal-State  relationship 
or  the  distribution  of  power  and 
responsibilities  among  levels  of 
government.  Thus,  this  regulation 
contains  no  poUcies  that  have 
Federalism  implications,  as  defined  in 
Executive  Order  12612. 

The  following  list  of  Federal  Register 
Thesaurus  of  Indexing  Terms  apply  to 
this  notice  of  proposed  rulemaking: 

List  of  Subjects 

49  CFR  Part  17J 

Hazardous  materials  transportation. 
Definitions. 

49  CFR  Part  172 

Hazardous  materials  transportation. 
Labeling,  packagings  and  containers. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers. 

49  CFR  Part  175 

Hazardous  materials  transportation. 
Carriage  by  aircraft. 

49  CFR  Part  176 

Hazardous  materials  transportation, 
Maritime,  carriers.  Radioactive 
materials. 


49  CFR  Pari  ITS 

Hazardous  materials  transportation. 
Packaging  and  containers. 

49  CFR  Port  179 

Hazardous  materials  transportation. 
Railroad  safety. 

PARTS  171, 172. 173.  176.  178,  and  179 
{AMENDEOI 

1.  The  authority  citation  for  Part  171 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C  1802, 1803. 1804, 
1808.  49  CFR  Part  1- 

2.  The  authority  citation  for  Part  172 
continues  lo  read  as  follows: 

Authocity:  49  U.S C  1803,  1804.  1805.  1608: 
49  CFR  Part  1. 

3.  The  authority  citation  for  Part  173 

continues  lo  read  as  follows; 

Authority:  49  App.  U.S.C  1803. 1804. 1805. 
1806.  1807,  1808:  49  CFR  Part  1.  unless 
otherwise  noied. 

4.  The  authority  citation  for  Part  176 

continues  to  read  as  follows: 

Authority:  49  App  U  S  C.  1803.  1804.  ISO). 
1808.  49  CFR  1.S3,  App,  A  to  Part  1, 

5.  The  authority  citation  for  Part  178 
continues  to  read  as  follows: 

Authority:  49  App  V  S.C.  1803.  1804,  1805. 
1806. 1808,  49  CFR  Part  1 

6.  The  authority  citation  for  Part  179 
continues  to  read  as  follows: 

Authority:  49  App  U.S.C  1603.1904.1805. 
1806. 1808,  49  CFR  Part  1,  unless  otherwise 
noted. 


n«gui8iion  tf(«ctaci 


neasoms)  tor  proposed  tfwnoa 


Proposed  amendmem 


To  reflect  curmm  address  o<  th«  Bureau  ot  Expiosiveft  and  lo  update 
litres  of  puUicaiions 


5172.101  (Tat)ie) 
{172101  (Tabie).. 


To  revise  (Jetinrtwn  of  '  Atmospf^erK  Gases'"  lo  ircJude  '  Air" 


To  add  tr«  shrpping  rtame  ■•i,t-CMiuo'oettiyter>e"  lo  Ww  J  t7Z  101 

Table 
To  'enx»ve  tr>e  entry    'EmpT>   cartridge  case,  pnmed"   nwtiich  was 

matfvenenOy  misseo  ui^ef  C-octiet  No   HM-166B  (50  FH  11048) 

Mafcfi  19   1965 


In  f  171  7.  paragraph  4c>(S)  woutd  be  removed  and  reserved,  para- 
9fapt»s  (cl(4).  id>(7)(rv)  and  (tfliiT)  wouic  t>e  revised  to  read  as 
to«ow« 

5  171.7  Matlar  tncofporated  by  referenca. 

icr  •  • 

(4)  Bureau  o*  E»D'os»ve  Haiardous  Materais  Sysiems  iBjreau  o* 
EiplosrveS)  Assocuatjon  o*  Amencan  Railroads  Amencar.  Ranrosos 
Buikfcng,  50  F  Street.  NW  .  Aasr>K^10n  IX  ^OOC'l 

(5)  [Reserved] 

()«)  Bweau  of  Explosives  "E'ne'se'vv  Handling  o*  Hazardous  Mate*v 
■ti  ir  Sjriace  Transportation" 

(17)  "intemaoor^i  Maftinw  Dangerous  Goods  Code'  iiMDG  Cooel. 
1968  CoosoWatec  Edmon 

tn  §  171  &  me  oetwution  tor    A'.mosp^efx:  Gases '  K^ouid  be  revised 

to  read  as  'otk)ws 
"Atnx)spr»enc  Gases'    rrtear>s  ai'    rrtrogen    ont-gef..  itrvrtor^    r»eon 

atKt  neron 

See  8  1 72  101  Table  tor  proposeo  entry 

In  5  172  101.  me  Table  wootd  be  amenoeo  by  renwvmo  the  entry 
"EmpTv  cartridge  case,  pnmed" 
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Hegulattoo  atiected 


Reasonfs)  (or  proposed  cfwigs 


Propoaed  amendment 


5  '-^2  10^  iTabte) 


§  172  101  (Taw©) 


§  •?2i0i  iTabiet  . 
5  '^2  101  (Tat»*e( 


§172  101  (Tabte) 


.  The  Compressed  Gas  Assoc*abon  (CGAJ  hae  recomrrjeoded  that  t^e 
hazard  ctasa  tor  Hydrogen  se^emde  be  changed  from    FlajTsmeiDte 
gas*    to     PoiSon  A"    The  CGA  stated  that  based  on  publtshad 
toxicity  data,  "Pofsoo  A"  more  property  describes  the  hazard  o* 
Hytiroger  seterwje  m  trsr^sportatiorv 
,  The  entry  "Lrte  rafts,  mflatabte"  does  not  have  an  assmrted    UN"  or 
j       ■  NA     idenuficatton  number  TV\e  Air  Transport  Association  at  Amor 
1      tea  has  requested  that  the  shippir^g  name  "Life  rafts,  inflatable    be 
I      changed  to  read  "Lif&-savtng  apptiances.  setf-inflatmg"  for  coriswt 
I      erKry  wrth  fnlemational  av  descnptKx^s    The  ctenttftcation  number 
would  be  UN  299Q 
To  provide  'or  the  spelltng  of  "SiJt^J^'■  as  "sulphur" 


.,  The  entry  Telrachloroethyler^  of  Perchioroethytene"  ts  contustng 
because  The  material  is  jsualty  traraponed  and  identified  as 
Perchtoroethyiene"    Por  this  reason  RSPA  ts  propoeing  thai  ^^e 

j  matenaJ  be  cross  referenced  in  it^  Table 
To  revise  the  hazard  class  of  the  entry  TetraeP^tiammomum  penrfvc- 
nte  (dry"!  T>W8  matenaJ  «  presentfy  prortib.ted  'rom  being  offered 
or  accepted  lor  trar«portabon.  The  G  Frederch  Sntth  Chemical 
Comparry  has  requested  that  this  restnctwn  be  removed  The 
Bureau  of  Explosives  has  corxJix:led  tests  ^n  th(s  Tialenai  and  has 
recommended  tnat  dry  letraethyiamrrvxnum  perchkxate  be  ciassad 
aa  a  flammable  soM 


tn  \  1^2  '01.  the  Table  would  bo  arrwrtded  by  ctwngmg  the  hazard 
Class  'or  "Hydrogen  se'enide  "  from  FlamrT\able  gas  to  Poison  A 
Required  Labeling  would  be  changed  frcxn  "Fiammabie  gas  and 
Po"son  ■  to    Po<son  gas  and  FiarrHnaWe  gas 

in  {  172  101.  the  Tabie  would  be  arrkended  C>y  changing  the  entry 
Lrfe  rafts,  inftalaPie  ,  to  read  ■Ide-saving  appliances,  sett-^nfiat- 
rng  '  and   'UN  2990"' 


\t\  1172.101,  the  TaWe  wcj'd  t>e  amended  by  changing  the  entry 
"autfuf  moTten  ■  to  read  "suHur   moilen  of  sutphur  motten" 

In  5  172  101  the  Table  wo»id  t>e  amended  by  ch«r>grtg  tr>e  entry 
■  Totfachioroethytene  or  Perchioroeihyleoe  '  to  read  Tetrachtor- 
oethylerw  90e  Pefchioroethytone 

In  5  172  101.  the  Table  wouk]  be  afr»ended  tjy  revtsing  [he  hazard 
ciass  entry  tor  Tetra©(hvlammof*.ffn  perctikxate  (dry  I"  from  "Fof- 
btdder- '  'o    Fiamrrwibte  sol«d  ' 


§  172.101     Hazardous  mateilals  tabte. 


Packaging        |   Maximum  net  quanutv  •»  0 
——I—— — I  pacitage 


Water  BhipmentB 


A/W 


Hazardous 

malerwls  ldeniif<ca' 

descnpbona  and    i    Hazard  ciass  vcri 

proper  shtppir>g  number 

names 


I  ! '  .     " t  I 

Laoeils)  required  Soeoftc       Paaaanoer  '  Pas- 

I    "*™        ments        aircfaft  Of  only  .  ^^    veMei 

railcar 


Cargo     _^^^  Other 

vesse.     ^;^^  ,       requrements 


(5Hb) 
173.107 


(6Ha) 
50  pounds.. 


(6Kb) 

ISOpPUTKte.. 
No  limit. 


173.906    1  per 

(Twccesai- 

Me  cargo 

compart- 
1      merrt. 
173.005    lOgalkxw..-  55  gallons. 


fTKa) 
U 
1^ 


(7)(c) 


Tetraethyi-  RammatJte 

arrvnonum  aoUd. 

perchkyate 

(dry) 


PDiaort  gas  and 
gas 

None    ..      -  .        ,  173  505^73.1060 


RammaMeaoU       173  153    173.154 


1  per 


t)le  cargo 
compart- 
menL 
10  gallons  „. 


Forbidden.. 

FortwWen... 


aspounda- 


300  poitfKla.. 


U 


55  gallons. 

FortMcMan... 
25  pounds  . 


Stow  away  from 
Mr>g  quarters 


5    Stow  away  fm"- 

I       living  Quarters 

Stow  away  from 

oxidizers  and 

IMng  quarte's 


1^ 
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Label<8)  reqi^ed 
M  not  scepled) 

Packagmg 

Maxtmum  nel 

quantity  in  pne 

Water  slufynentt 

maiRnais                                     i    Mentrf^- 
Oescr»otior«  ar>d       Hazard  class    1         lion 

proper  sh'pp:'^                                     rtianber 
rtarne&                                          i 

1 

+  /E/ 

Excep- 
tions 

Speatic 
reCMre- 
ments 

Passenger 

canvinQ 

ttraan  ot 

railcar 

Cargo  aircraft 
only 

Ca-30 
vessel 

(1) 

(2)                          (3) 
ether.                     0M. 

WXa) 
UN  1087 

(4. 

Flammable  ^es-... 

(5>{a) 
173  306 
173.314 
173.315 

(5)0)) 
173,304 

(6>(a) 

FortKkten 

(exb) 

ZOpOtfKJC 

ma 

(7)(b)             (THc) 

1    stowaway 

from  Irving 

quaners. 

S  172.101  Table.. 


i  17ZJ04«:)- 


i  ITSaSO.. 


Virryt  metry  ether  is  aumoroed  to  be  tartsported  tn  DOT  Specftca- 
tion  UC  3X1  and  UC  ^1  cwpo  tanks  under  Sl73  3l&(a)n) 
Ho<A«ver.  cotumn  5<b)  04  the  §  i  72.  )C1  table  does  not  include  a 
retarence  tc  §ir33li» 

To  cianly  that  a  rai  car  ooes  not  t>tne  to  t>e  poca/ded  when 
transporbng  fraignt  ccnia:ner5  or  (rafwpo^  venicles  ihat  do  nol 
requtre  piacardMtg.  The  present  wortfeng  infers  that  if  a  rail  car  » 
traisponiog  two  t'eigM  conLiiners  each  conlaming  50C  pounds  of 
TaDte  2  mak<nals.  placards  are  ni:>l  rei^ived  on  the  freight  contain- 
ers tut  are  requ«e<]  or>  Che  rait  ztv  wtur  1.000  pour^Os  of  Table  2 
maienais  are  tiemg  Bansponed 


In  S  172  101.  column  5(b)  (or  the  entry  "Vinyl  methyl  ether"  wouW  tje 
revise<]  to  nidode  "173.315" 


In   172  504.   paragraph   \c)   woi^ld   be   'evised  to   read   as   totic-^vs 
§  172.504     General  placarding  requtrements. 

{c\  Exc*?pt  ic  oo^a^•e  tail's,  ca'gc  tan»,s  tank  ca.'\.  trsnspor 
vehicles  ana  tretghi  containers  sub^ea  to  §i"^t  50t  and  transpo"- 
tatKjn  tn  aircraft  or  vessel,  placards  fOf  hazardous  rnaleitats 
coverea  by  Table  2  are  rx?l  required  on — 

[^)  A  iransporT  vehicle  or  treighl  contamer  whtch  contains  tess 
than  1,000  pourKls  1453  6  Kjtograms  aggregate  gross  weight  ol 
hazardous  maienats  covered  by  Tawe  2  ex 

(2i  A  rail  car  ioaded  wrth  transport  vehicles  or  freight  container, 
fV3r>e  of  wTwch  are  fequired  ic  be  piacaroed 

The  exceptiorxs  provKled  m  this  paragraph  oc  rio'  prohibit  the  disptav 
\      a*   placards   wy   the   marvier   prescnbed    r    this   subpart   t   not 
otnenwse    prohrt)fted    (see    6i72«Oi),    on    transpiy:    vehcies    or 
fretgm  containers  which  are  no^  required  to  be  piacaroed 

In  J  173  5    paragraph  lai(2'  woutd  be  'pvised  ic   reaa  as  toi'i?ws 

S  173.5    Agricultural  operations. 

(a)  •  •  * 

I      (2)  Each  nsKle  padtagmg  ooes  rot  exceec  Z'-t  gaNons  capacity 
for  liquKls  or  2S  pourKls  k«  dry  matenais. 

To    delete    the    'efererice    to      Poson    B    matenal' '    to    clarrty    that     In  {  1 73  25   ttte  introductory  test  to  paragraph  (c)  woc-id  be  revised  to 
r^azardous  maienai  labeled  POiSON  «  subject  to  the  restnctjons  of        read  as  follows 

this  secboa  even  tf  ct  aiso  meets  ffye  oetir^'ion  for  anotr^er  hazard     §  173J7S    Authorized  packages  artd  overpadis, 
class.  ..... 

Ici  Haza'Ooos  malenais  wnich  are  'ecjuirec  :o  be  Isheked  POISON, 
may  be  transported  m  the  sarrw  rTK>lor  vencie  win  material  thai  e 
marliaa  or  known  lo  t>e  loodsiutfs.  teec  or  an\  ediote  rnatenai 
I  tntendoO  tor  consumption  by  humans  0^  ar^rrnais  provided  the 
I  nazardoos  maiena  is  maniec.  labeled  a'K:  pac^a^ed  in  accord- 
ance with  tf^s  subchapter  coniorms  tc  the  requKenients  o'  para- 
graph <a)  of  ttus  section  arxl  rs  overpao^ed  as  specrfteO  m 
8  177 -64 1(e)  or  «  m  an  civerpack  meeting  the  tolowvig  require- 
ments- 


To  increase  the  capacitv  o'  in&ioe  pac^^^rigs  of  liquid  tormulaiea 
agricullLjrai  chemicals  hom  l-galK>n  ic  2'^  gallons  when  offered  for 
tiansporlabor  tn  lese-thaT'^^ase-lots  quantities 


The  Association  of  Amencar  Ra;lroads  (AAPl  has  requested  that 
sevef3(  cfwnges  be  made  in  Parr  l  ""3  and  Part  ■•  79  to  reflect  the 
latest  changes  regarding  coupler  vertical  restraint  svstems  on  tank 
cars  See  proposed  5  i^9  m  r  ttus  notice 

Thc6  proposed  cfiange  is  consKJered  necessary  because  the  Associa 
tK?n  ol  AmerKan  Railroads  (AAR)  has  similaf  requirements  tor 
flarTwnabie  gas  arxj  ethvter*  oxide  cars  m  inie'change  service  arK3 
the  AAR  reports  tfiat  ft  is  irKtustry  practice  to  examine  tfw  excess 
flow  vafues  on  cWonne  tank  cars  wtien  tf»e  tanks  are  relesled 

The  Cor^pressed  Gas  Association  has  recommended  that  a  provision 
be  added  w  !  1 73  3i  to  allow  transportatior'  o'  rnum-unn  tank  car 
tanks  cfwrged  with  rK>n-cor»os«vp  gases  pnor  tc  erptratKyi  erf  the 
retest  date  Aftef  emprying,  «  tank  Tiay  noi  be  re»ified  ar»d  snipped 
until  It  has  been  property  'plested 


In  5  173  31,  para^aph  ia)(71  wouto  be  removed  and  reserved 
paragraphs  (a}(5i  and  (a)|6)  would  t>e  revised  and  paragrap''^ 
ici(i4i  arxJ  [dlnO)  wouW  be  added  to  read  as  ^oiiows 

§  173.31    QuaimcatKm.  malnterwr>ce,  and  use  ot  tank  cars. 

(ai  *  •  • 

(5)  Each  DOT  specrficaiion  tan*  car  snaii  be  ecuippec  with  a 
coupler  vertical  restraint  system  that  rT>eets  the  requirements  of 
g  1 79  14  of  trus  sut)Chapter 

|6|  Ehectrve  |1  year  a*ter  effective  date  of  final  rule)  eacn  non- 
DOT  specrficatior  tank  car  used  tof  tt»e  rartsoonation  ot  hazard- 
ous rrralenals  shafl  tje  equipped  w\'f-  a  coi<)ler  vertica!  restraint 
system  that  rneets  the  reouirerrwnts  of  J  '  "5  '4  o'  t^is  SLitK;ha;^le' 
(7)  IHeser^edl 

(c)  •  •  ' 

(14)  Eircess  flow  vaNes  fiaving  threaded  seats  musi  be  checked  for 
tghtness  and  tightened  at  ttw  time  of  each  lar*  retest  oi  sa'ety 
refie'  va^/e  retest. 

(d)  •  '  • 

(10)  A  DOT  106A  or  112A  class  lank  car  tar^k  )??  I'SSOO,  i79  301, 
179  302  of  this  subchapter}  used  exclusively  for  transportaDon  of 
rwo-corrosrve  gases  (as  fcsted  it  ff>e  tabte  m  5^73  34iei(i  Oil  for 
which  tt>e  retest  has  become  due  may  not  be  tilled  and  shipped 
until  It  has  t>eer  property  tested  However  tanks  fii'ed  poor  to  trie 
expiation  of  ttie  retest  date  may  be  srvpped  on  a  orw-time  tiasts. 
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§  173  n5(b|<i). 
{b)(2H0  and  (bH2m 


Upor  rhe  f^'^n-'jo  dale  of  DoOel  MM-M'iF  (Ju«y  1,  1967)  many 
snipoors  of  aqueous  so'tjOtyis  cxjniamirx^  alcono'  •«'«  no  k>oger 
a£)*e  to  taiie  advantage  ot  (Tie  exceptions  m  §  173  il5(l>H2)(i)  and 
(n)  because  c^rtam  constituents  m  the  solutions  were  classed  as 
Of^M  E  The  NaT)onal  Tank  Jntk  Carriera.  tna.  has  requested  s 
revtsioo  lo  eiciude  constMuenta  m  soiutiong  classed  as  ORM-€ 
These  proposed  cfianges  also  woud  clarify  me  exception  provided 
in  5  173  ii5(bM') 


w  S  173.1  t5(bM»).  fb\(Zm  and  {bM2K»)  'or 


In  S  173  115.  peragraphs  (tj)(i).  (bH2)(i)  arx)  tbH2)f'i)  *ouW  be  'e 

wtsed  to  read  as  toltows. 
^171.115    RaifHnaMe     cofnbustR>le,     arid     pyrophortc     Hqulds; 

deftntttons. 

(b)  Ccyr^tusltJto  AqukI  (1|  For  the  purpose  of  this  suDcnapter,  a 
combuaUMe  Kguid  is  defmed  as  any  Hq/Mj  thai  does  riot  meet  me 
definAon  of  any  other  hazard  cIkm  defined  vt  ihis  subcr\apier 
other  than  ORM-^.  arxl  wftich  fue  a  ttash  potnt  ai  or  above 
100  *F  (37  6  *C )  and  tMlow  200  *F  (03  3  *C  )  Itotwrthslandvtg  this 
definftion.  a  mixture  having  one  component  or  more  with  a  Hash 
poM  at  200  -f  (93  3  *C )  or  higher,  that  makes  up  at  least  M 
percer^t  o*  the  total  voHjme  of  the  morhjre.  is  naU  sut)fect  to  the 
roQuirerTfents  ot  this  subchapter 
(2)  •  •  • 

(i)  An  aqueous  soiubon  containing  24  percent  or  less  elcofKil  by 
volume  «  corwidered  to  have  a  flash  pomt  ot  no  less  then  100  *F. 
p7  8*C)  if  the  remaffidar  ot  the  solution  contatfW  no  matana) 
(other  itian  an  ORM-E)  that  is  sub|ect  to  ITw  subchapter,  and 

(it)  An  aoueous  solution  contamir^o  24  percent  or  less  alcohol  by 
volume  is  not  Bub»ect  to  the  regurements  of  this  sutx:hapter  if  n 
contaiTtt  no  less  V^n  50  percent  water  and  no  material  (other  than 
the  atcoho<  or  an  onu~E)  wn>ch  «  subieci  to  this  8ut>cfiapter. 

In  5  W3  1 1 8.  the  first  sentence  in  paragraph  (a)  would  t>e  revieed  to 
read  as  loiiows 

|ir3.1lS    Umlted  quantmee  of  ftammaWe  BquMs. 

(a)  Umrted  quantibes  of  flammable  Iquids  that  do  not  mael  Vm 
definition  of  arxMher  hazard  class  defined  »i  this  subchaiMer.  other 
•tan  OAM-E.  and  for  wtiich  eKcepnor^  »f9  permitted  as  rwiled  by 
ratarence  to  ffus  section  m  S172  101  of  inn  sutxhapter.  are 
ttxeeptad  from  iabeiir>g  (except  wt>en  offered  tor  transportatton  by 
wr)  ana  specification  pacXagmg  requvemenis  of  this  subctiapter 
when  packed  according  to  the  toMowing  paragraphs.  '     * 


{  173  1  i9a{bH7) To  ctarity  thai  the  tfansporxaoon  ai  combustible  liquids  «  subfect  to  ,  In  J  173  i'9a.  paragraph  fh>rn  w»i-i  cja  f*»vinef)  to  read  as  foltows 

40  CFR  for  hoadtrtg  arxi  \jr4oaatog  purposea  by  rad  i  S  173.1 18a    Eiceptlons  for  combustible  liquids 


3  173  192  FcjotTX>te  ' 


5  173  345  iaj(29t 


5  t  73  249a(d>(3) 


,  To   upoate    r>e   'etefenced   Ferrflizw   trtstitute's  pubfccation   lo   the 
August  ia&4  ecS^ion 


To  rerriove  the  restriction  that  MC  303  cargo  tanks  must  be  fat>rtcat- 
ed  Krfn  I2.gauge.  Type  3i6  stainless  steef.  OOT-E  8732  autfxx- 

(zes  tMese  ta^ks  i^arte  of  aiummum 


!  (b)  •  •  • 

(7)  The  requraments  ot  Hi'3i.  i73  3.  173  24.   173  29.  173  30. 
173  31.  174.07  and  1 77  604  of  this  subchapter 
.  In   f  173  IB?    footnote    t    would   be   revised   to   read   as   tolkMrs. 
S173.182    Nitrates. 
(a)  •  •  • 

■  Applies  orUy  to  rnatenals  tested  m  accordance  wrth  arvj  rrteet-ng 
the  defifHtion  m  The  Fertilizer  Institute's  pubbcebon  "Oefimlion  and 
Test  Procedures  for  Ammortnjm  Nitrate  Fertikzer"  dated  August 
1964 
In  }  1 73  245.  paragraph  (a)(29)  wOiiM  be  revised  to  reed  as  follows 
i  '^.245    Cofroa*v9  kjuKis  not  spsaficaHy  provKfod  for 
(a)-  •• 
(29)  Specification  303  or  MC  304  Cargo  tanks  meeting  $176  343- 
2(c)  of  this  sutx:hapter  MC  303  is  authorized  only  tor  morxMthano- 
lafww  primary  amy*  aiconci.  and  (except  for  an  1^  303  made  of 
afcBTiinumi  pTKisprvxic  hoC  arx)  sokitKXis  thereof 

To  authorize  rhe  use  of  a  tight-head  fiber  drum  BemovaWe  (open)  tn  j  '-"j  ?l'^a   ta^^gfap'-  '-IV',  wxiW  be  revised  to  read  as  foltows 

f^ead  iiher  dnjms  are  presently  authorized  and  the  tigw-head  «  I  173  249a     Cleaning  compound.  Hqukt;  coal  tar  dye,  ■quW;  dye 

cc^sidered  to  be  eqjai  to  or  greater  m  strength  and  ef^oency  as  tntermediate  liquid,  mining  reagent,  ttquld;  and  tevtHa  traaUng 

the  open  rioad  drum  compound  mixture,  ttqutd 

(d)-  ■  • 

(3)  Removable  ■.:>pe^)  f>e<id  lx  ^g'■'I^€•ai3  tow  jrum  Ime-J  tx  coaTgKl 
on  the  insioe  wirti  a  pjasiic  m^aienai.  riot  over  Sbgaiion  capa'.iTy 
Not  autfionzed  'Df  s^-jpment  t?y  ai'Craft 

Sectior  '76  905*0  'equH-es  ba^Te-y  cables  on  vaMolH  to  to  llBOon-    |173J!50,  a  sentence  *ouW  oe  a*]e^  ai  ir>^  fttvl  a'  trte  mtf-Kluci'Trv 
nected  arxJ  secjrea  amai  trom  tne  Datier*  lenwhlfcwfcait wahicltia        tSKt  of  pa^ag^ap^  (ai  lo  'ead  as  'oiit^s 

are  stowed  -n  a  'xita  -a  convarrrrieni   Section  17A.906M  parmits     1 173.2S0    Automobites.  other   sell-propelled   vehicles,  engines 
vehicles  wiff>  t(ammab»e  tuol  m  thotf   tanha  to  be  trar^sported  r^         or  other  mechar\lcal  spparatua 

fnegm  containers    Since  a  fret^ni   coniamer   is  not  considered  a     (a)  *  *   '   '^hts  parayap^  Jt>HS  no!  aoprv  to  transportation  by  vessel 
bold  or  comoartrTent.  a  nvjior  venicte  could  be  transported  and  ..... 

stowed  on  deck  wit^  tjei  tn  rtTe  lann  and  tiattery  terminals 
connected  Compared  to  a  ho*d  or  conipanmant.  Ihe  confW>ed 
space  o*  a  tteignt  container  may  ixesen-  an  equal  or  greater  rtsk 
o*  accumuiatKxi  3*  flammante  vapors 

For  safety  reasons  RSPA  <a  otxxjsir.g  thai  J  173.260(a)  rwl  apply  to 
tra^'SportatHyi  by  vessel  Aisc  5i'6  905(k)  wouM  be  revieed  to 
require  battery  cables  lo  t)e  disconoecte-l  and  secured  away  from 
ffie  battery  lermtnaia 
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|173  262(bKi) 
5173  262(b)(2) 
Sl73.262(bK3) 


9173  301(d)(3)  and  (1). 


S  i73  304(a;t2).  Notes 
12  and  13  and 
}  173  304(b) 


ro  pre**''  the  t'Sfsp-'Xtatior^  c*  HvOrr-bromlc  acid  (HBR)  greater 
TT^T!  Ait  percen!  in  potyethv'i^ie  pecha^mas  T^p  Fir>¥l  CorporaiKir 
^as  Slated  iria!  tests  o(  €2  percent  o'  HBR  was  ^o<jn<i  to  dittuse 
tnroogn  ihe  pr-vpfv-fpne  m  ePi  cases,  a^er  a  few  days.  An  ackJ 
^laze  deve»oc*~3  o^'  the  standrig  bonves.  cokx  of  the  amber  bottle 
OarVenec  tne  appoarenes  o*  tbe  bottle's  surface  cr\ar>ged.  and 
iabeis  were  da/naged  tyy  the  acid 


To  aulhortze  the  use  ot  DOT  36N  cyfriders  tor  tr^  transportation  ot 
Hydrofluoric  add.  anhydrous  (hydrogen  fluorvje)  Ttus  packagng  is 
beirtg  used  under  the  provisions  ot  00T-€  9746 

To  revlaa  Sl73^1(dN3)  to  authorize  *'t,i-Difkx)roethyiene"  In  man>- 
tolded  cylinders.  To  revise  }  173  30l(t)  to  authcnze  cylinders  to  be 
trar«ported  vt  ISO  frames. 


To  add  m  5  i73.304<aM?)  and  {bl  packagir^  requtrements  fo  "1,1- 
'      D»fiuo'oethy(er>e*    l  i -Drflixxethytene  has  been  trarwportea  as  pro- 
posed.   Ufx*er   a   DOT   evprr^pfton     tor  over    14    ^ears   witrxxJl   an 
I      nodent  To  ado  Notes  '2  arx3  13  reierenang  addtt>onai  pacKag- 
ings    tor    inseclK-Ki"?    gases    a^S    re'ngefant    or    dispci^anl    gases 
I      twrjch  are  nonpoisanous  and  rK>ntlammat>te. 


Ki  {  173  262,  peraqraphs  ■rbA2]  and  (fc)[3)  wouki  be  renvved.  para- 
grapns  (bK-i)  (bM^i  ar-o  (ti(6|  vroukS  C>e  redesignaled  as  fbi(2). 
it\i?]  and  (bH-^l.  tespectrvefy  and  paragraph  (bUi)  woUd  be 
revised  to  read  as  fof.ijws 

9  173.263     HydrobromK  acid. 

(b)*  •  • 

(11  SpectficalJon  ISA  c*  '96  (!|  178  166.  178  191  of  mis  sut>chap- 
te*)  Wooden  Dones  with  one  ir.aioe  glass  txjtUe,  not  Over  l^Qanon 
capacrty  wrt*!  tetra+lixwoett^yiorw  polymer  Imed  screw-cap  Botse 
iTKisT  t;e  ertdr^sed  rt  a  rrveta?  can  and  be  surrourxJed  with  an 
app;apr^le  fi^e  resistant  cushioning  materia! 

(n  §  173  264  tne  mtroduclory  lexl  o(  paragraph  (b)(i)  wouW  be 
amended  by  addmg  "3BN.".  after  the  ptwase  "3B,".  and  addir^ 
■■178-39"  after  the  phnse  '173  38," 

In  {173301.  paragraph  (d)(3)  woukj  be  amended  by  addng  "1,1. 

Drihwroethytene"  immeoatety  after  the  word  "gases"  m  ttK  first 

sentence 
The  intioductory  text  cf  paragr^)h  (l)  m  {  173.301  wouto  be  revised 

lo  read  as  toUows 
{173.301     General  requtrements  for  shipment   of  cofr^Kessed 

gases  In  cylinders. 

(1)  So€<:ificalion  3A*  iAAX.  ar-.c  3'  r.'-not^^  a-e  auT'xr.red  'or 
transportation  or.ry  wnen  mourned  on  a  n-^VDr  v9n,c>€  or  r  an  ;S-T' 
frame  Portable  ISC  tranie  units  mav  rtol  t>e  irarrsooniid  r  COf^C 
or  TOFC  service  eitcept  under  conditions  apprDved  by  tbe  Associ- 
Bte  Adminislrato«  tor  &atetv,  Feoe'si  Railroad  Admimsfaton  Cyhr- 
der    valves   a.'Xl   sa'ery   devKif^s   must   be   pr^reciea   as   toJicws 

In  5173  304,  the  Tat,;^  in  pafaq.-ap'"'  (ali2l  woukj  be  apyeoOeO  by 
adding  "l.l-Drfluyoethyler^'  imrrtediateN  tollowtng  the  entry  "Ch- 
ffuoroethane"  Notes  12  and  13  would  be  addec  tor  the  entries 
"msecOcide'  and  '  Retngeran!  Gases  Pa'ag-ao^  ib!  wouto  be 
amerKled  t>y  adding  ■  I.l-Drfluo'oethyiene  Lmrric-aiaTeiy  loJiOvmng 
the  words    cart>on  OKixide 


Majomum  pemutled  ISOng  density  (percent)  (see  nole  1) 


Contair>ers  mariied  as  ^K>wn  in  ttus  column  or  of  tf>e  same  type  with 
rugher  service  pressure  must  be  used  except  as  provideo  m 

5  '73-34ta).  £bJ.  J  173  3CiO'[  (see  notes  toilowng  tahtei 


1 . 1  -Drfluoroethylene 


OCr-3A22O0.  DOT  3AA2200  DOT-3AX2200.  DOT-3AAX2200.  DOT- 
3T22O0,  CX)T-39 


InseciiCiOe,  kquetjied 
gas  (see  noU*  fa 
and  12) 


Noi  iMjuK]  Ml  at  130'F_ 


DCT-3A30O;    DOT3AA30O,    DOT-3S300,    DOT-4B300:   DOT-4BA300, 
DOT-4ew300.  D0T.9   DOT-40,  DOT-41.  OOT-3E160O 


Refngerant  gas.  n  o  s        Not  liquK3  full  at  130'F_ 
of  Oispersam  gas, 
no  s,  (see  rioles  6 
and  13) 


DOT-3A240;  DOT-3AA240.  OOT-3B240;  DOT-SaSOO.  DOT-4A240, 
DOT-4B240:  DOT^BA240.  D0T-4BW240:  DOT-4E240,  OOT-9. 
DOT-39.  and  DOT-3AL240 


Note  12:  For  an  Insecbode  ga«  wtwch  «  nonpononous  and  nonflammat)ie.  see  §  173305(c>(1) 

Note  13:  For  a  refngerant  or  dispersant  gas  wfinh  is  rKXipotsonous  and  nonflammable,  see  $  1 73  304(e). 


5  173  314(c)  Table.„ 


I  EdRorvii  correcaoTt  tr  tbe  en*>  '"B'c»moljT'iix>romelhar>e  fR-139i  or 
M-1301)".  the  DOT-io^A50aw  tarw  car  whtcn  was  deleted  umrv 
tentlonaify  ufKler   Docket  MM-iSS    1 48   FR    50444.    November 


1   !i"'33''i,   tr>e   Table   it   oaraoraph   (c)  woukl  be  amended  by 
revis*r>g  tne  entry  to*  Bromotrinoorometriane  (F1-13B1   or  H-lXi) 

tc  read  as  (o'lows 


19B3}  wotad  be  ree>stated 

1 

Kind  of  Gaa           |                         M»*num  pernirtted  filling  density.  Note  i 

Required  tank  car.  see  S  173-3l(a)  (2)  and  (3) 

1 

DOT-110A800W   Notes  13  and  25 

1 
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S  173.315(a)(1)  TaWe,. 


§  l73417(bH1)  Tat>i64  . 
§  175  I0(aj(5) 


;  For  the  entnes     Cartjor  cJjoxKJe.   retngeraieO  liquid 
and  "Nitrous  oxide,  refrigerated  IkjukJ"  !f>e  second 
column  m  the  Table,  mcofectly  refers  tne  reaoer  to 
see  paragraph  (c)  instead  ol  (cKD 
Edilonai  correction - 


5176  11(a).. 


§  1 76  340<a)(4) .. 


Personne*  u-aveiuig  under  ttie  provisions  of  14  CFR 
108  11  usually  carry  additional  ammunihon  in  jmaii 
plastic  poucnes  specificalty  desigr>©d  to  carry  1 2  to 
18  cartnoges  in  separate  compartments  The  am- 
munition  IS  generally  earned  in  thetr  checked  bag- 
gage wtien  they  are  not  armed  RSPA  m  proposing 
that  these  persons  be  excepted  from  }  i  75  I0(a)(5i 
Also,  §  175  10(8/(7)  would  be  coT'-ected  to  reflect 
§  135  91  instead  of  §  135  114  which  is  outdated 


To  authorize  hazardous  matenais  to  be  stowed  and 
segregated  in  accordance  wrth  the  IMDG  Code 


To  authonze  the  use  of  a  rvonspeafication  pori^>le 
tank  tor  the  transportation  of  combustJt>te  bqutds  t^y 
vessel.  The  proposed  tank  is  s*milar  to  a  DOT 
SpecrficatKXi  57  portable  tank  except  that  it  may 
have  a  capacity  not  exceeding  1,200  gallons  At  the 
present  Bme,  the  portable  lar*  manufacturer  must 
submit  destgn  drawings,  matanal  specification,  and 
test  results  to  the  Commandant  U  S  Coast  Guard 
for  revww  If  the  data  sutxnitted  ts  fourxl  satisfac- 
tory, a  Letter  of  AuthonzatKXi  is  issued  The  pro- 
posed change  would  eliminate  this  time  cor^sumjng 
burden  on  the  tank  manufacturers. 


Fo*  the  entries  Carlxin  dioxide,  refngerated  Uquid 
and  "Nitrous  oxide,  refngerated  liquid"  the  refer- 
ence to  paragraph  (c)  in  the  second  column  would 

t>e  amended  to  read    (c)(1)" 
in  5173417    Table  4  m  paragraph  (b)(1)  would  be 

amerxJed    by    cnangir>g      3>vH/X<.iO"    under    the 

h©adlr>g  Uranium  235  to  read  '  3.,.H/X^,20  '" 
In  5  175  10,  paragraph  (a)f7i  would  be  revised  and 

paragraph   la)(6)   would   be  amended   by   adding  a 

sentence  at  the  ena  !o  read  as  follows    §  175  lo 

Exceptions,  (ai  ■  '  ' 
(5)  '  '  ■  This  paragraph  does  not  apply  to  persons 

traveling  under  the  provisions  of  14  CFR  108  11  (a) 

ary]  (bi 

1 7)  Oxygen,  or  any  hazardous  matenal  used  for  the 
generatKXi  o'  orygen,  earned  tor  medical  use  tjy  a 
passenger  in  accordance  wfi  M  CFR  121  574  or 
13591 

In  517611,  the  introductory  text  Of  paragraph  (a) 
would  be  revised  to  read  as  follows 

517611  Sxceptfons.  (a)  A  haizardous  matenaJ  may 
be  offered  and  accepted  (or  trartsportaoon  by 
vessel  wt>en  m  conformance  with  the  requirements 
of  the  IMDG  Code  in  place  of  the  corresponding 
requirements  of  tfus  subchapter  pertaining  to  pack- 
aging, marking,  lat)elir>g,  dassificatron,  descnption. 
certification,  placarding,  stowage  and  segregation 
All  hazardous  matenais  must  ott>erwt9e  be  Btowed 
and   earned   m   accordance  with   this  subchapter. 

In    $176  340,    paragraphs    (a)(4]    arvJ    fb)    would   be 

added  to  read  as  follows 
5  176  340     ComtHJsrtf^e  Uquids  in  portable  tanks,   (a) 

(4)  Portable  tar^s  built  m  accordance  with  §  178  251 
and  5  1 78  253  may  t>e  used,  except 

(0  The  rated  capacity  of  the  tank  may  rwl  exceed 
1.200  gallons,  and  the  rated  gross  weight  may  rrot 
exceed  30.000  pounds, 

ill)  The  vibration  test  (§  178  253-5(a)(i)  need  not  be 
performed, 

(.11)  When  ttie  tola)  surface  area  of  irw  tank  exceeds 
160  square  feet.  Table  III  of  5  178  341 -<  rmjst  be 
used  to  determine  \i>&  total  emergency  ventir>g  ca- 
pacity; 

(M  Each  tar>k  must  also  be  marked  on  at  least  two 
sides  m  letters  ai  least  two  HTches  high  on  contrast- 
ing backgnaond  "FOR  COMBUSTIBLE  LIQUIDS 
ONLY'  and  "49  CFR  1  76  340ia)(4)  ■, 

(v)  Each  tank  must  be  made  of  steel. 

(vO  The  design  pressure  n>ust  be  at  least  9  ps*g.  arxJ 

(vR)  No  pressure  relief  device  may  open  at  less  If^an  5 

(b)  The  owT>er  of  each  portaWe  lank  autfxxized  wnder 
paragraph  (a)(4)  0*  this  section  shaW— 

(1)  Obtain  a  mafxjfacturer't  data  report  and  retain  it 
durmg  the  tinie  the  tank  is  m  servtce; 

(2)  Ensure  that  the  tank  is  periodK^aUy  inspected  arx] 
tested  m  accordance  wHh  }l7a32  (e)<l)(ii)  and 
5  173.32  (e)(2)  through  (eH4).  and 

(3)  Ckxnpfy  with  the  provisions  of  paragraphs  (g).  (h). 
(1),  and  (k)  of  5  173  32  of  this  subchapter 
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5176.905<k)  . 


8178.39-5.. 


5178  224-1(a)(1): 

2(c).  Tatite. 


8178.224- 


See  5  1 73-250<a)  for  reason. .. 


The  present  wording  At  least  99.0  pefcent  pure 
nickel  plus  cobaK"  is  confusing  to  some  readers 
For  darity,  we  are  proposing  to  revise  the  section  to 
specificatty  state  that  the  remainder  is  coban 

To  Irvcrease  the  maximum  capacity  of  DOT  Spectica- 
tion  21C  fitier  drums  from  55  gallons  to  75  gallons 
for  drums  having  a  net  weight  not  over  1 15  pounds 
and  250  pounds  respectivety  Also,  the  use  of  a 
plastic  t>ead  would  t>e  auttiortzed- 


In   %A7%  905.   the   introductory   text   of   paragraph   (k) 

would  be  revised  to  read  as  follows 
8  1 76-906     Motor  vehicles  or  mechanical  epjipment 

powered  by  internal  combust'on  engmes 

(k)   Motor   vehicles   with  tue'   m   their   tanks   may   be 
stowed  in  a  closed  freight  container  rt  the  battery 

cables  are  disconnected  and  secured  away  from 
The  battery  ter'~^inais  and  the  toiiowmg  warrung  « 
affixed  to  the  access  doors 

5  178.39-5  vw^uld  t>e  revised  to  read  as  fo'lows; 
§  178.39-5    Nic/(e/  (a)  Must  be  at  least  99  0  percent 
nickel  with  the  remainder  being  cobalt 

In  §  1 78  224.  the  Table  in  §  1 78  224-1  and  §  1 78  224- 

2  would  be  revised  to  read  as  follows. 
§  178,224    Spect^catfon  21 C;  fiber  drum. 
178,224-1     Construction  reQuirefnents. 
(a)  •  •  • 

(!)•   •   ■ 


Capacity, 
maxlrnum 
(gallons) 
(not  over) 

DIametar 

InMe 
majbmum 

(BKhM) 

SideanK 
strength 

Tops  and  bottoms 

n«r  *e.gm  of  contents  (pounds) 

Fiber' 

steel,  us. 
(gauge) 

Wood  ttuckness  finches) 

not  over 

ThitAness 
rmches) 

Slrengtti 

Solid'" 

Plywood  al 
least  3-ply 
ooftstruclion 

Plaslc  too 
ttuckness 

60 „.                    „      . 

5 
20 
20 
7! 
75 
75 

18H 
ISM 
23 
23 

23 

500 

GOO 
700 
800 

900 
1000 

0090 
.120 
.120 
190 
200 
200 

600 

aoo 

800 
1100 
1200 
1300 

28 
28 
26 
26 
24 
24 

■*i. 
'4i. 

H 

m 

IIR                                 , 

'  Mullen  Of  Cady  Test  Enner  o'  lt%e  following  test  meihods  may  be  used  when  nvye  than  single  p^^,  test  shatt  be  cjetermif>ed  from  the  SUmnMiOn  ol  the  tests  of 
TvjfwKjuai  Diifts  Of.  i*rhen  lesi  ts  made  on  a  cOfnplete  Otjm  iiig  punctures  shall  bf  maOe  IroTi  tne  e«"tenof  10  the  intenof  sof^ace  in  wnich  CIM  the  tllinn  for  adewalls 
snail  rx>t  t>e  i€«s  trian  80  percent  of  trie  value  -n  the  above  taoie  arx3  the  values  tor  tioef  tops  and  Donoms  sna"  t>e  not  less  tnan  tr>e  vakie  in  the  above  lat>e  Triefe 
snail  be  a  rT>inimum  of  sm  tests  end  the  average  shali  be  not  less  than  tne  prescnbed  minimum  requirefT>enls 

'  SKJewalis-  StdewaNs  10  be  convoiuieiy  wound  ol  lrt>ertx>ard  at  teast  0  012  inch  thich  me  pl>es  t>eing  secufed  logetner  wrth  adhesives,  or  fnay  constsi  of  an  oater 
sbeti  and  an  inner  tube  each  convoiutetv  wound  wTl^.  each  fibortXMtrd  piy  r>ol  less  than  0  012  ir>cn  truck  and  secured  logetr^er  with  adhesrve  Drums  may  coniai'i 
t>arTtef  or  iintrig  malerials 

•  When  made  of  2  ex  mofe  discs  the  discs  must  be  faster>ed  logeltier  with  adhesrve 

•  Jo»nts  m  r>ead  must  be  Lmoefman  foinis.  gtued.  except  as  speofted  m  looinoie  5. 

•  Wooden  heads  at  least  one  ha"  incn  th»ck  having  kraft  psper  glued  on  both  sides  at  all  contact  areas  with  water-resisteni  adhesfve  are  auttxxued  pfovxJed 
lasts  prescribed  m  J  1 78  224-2  are  successful  Joints  of  any  type  are  authonzed- 

•  Minrfnum  thickness  rr^iy  be  reduced  to  "fat  inch  for  lumber  dressed  two  sides. 


5178.224-2     Type  tests. 


(C)' 


Maximum 

Maxinium  inside  dtameler  fmches) 

Compression  (pounds) 

netoeigm 

Static ' 

Dynamic* 

60 _...    J 

60        

5 

20 
20 
75 

75 
75 

11V. 

1«tt 

1«U 

23 

23 

23 

1200 
1200 
1200 
1500 
1800 
2100 

1600 
1600 

115    

2000 

250 

400 

2400 
2800 

'  StatK:  Test  ConipfessiOn  as  specified  must  be  applied  to  full  area  o*  top  cover  of  drum  for  penod  of  48  hours 

'  Dynamic  ^esi  Compression  as  specified  must  t>e  applied  end  to  erxJ-  Speed  of  compression  tests  to  t>e  or>e-tiaM  inch  plue  or  minus  orw-fourth  ir>ch  per  mmuie 
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$179.14^ 


A  manJaciirei  ot  DC*  Specrficauor  S7  [xytat>*e  tar*s  has  been 
marking  the  orgina  prototype  'est  date  (J  1 78  26l-5(a)  on  me 
certjficatKXi  plaia  c»  iieo  o1  ei^r^  indrvxJuai  lark  s  teaK  lesT  aale 
i5 '"3  253-5(b)|  Section  i78  25i-7  requires  mat  tTie  ong.nai  tesl 
elate  Qe  ma/Ved  oo  tr«  certiftcattori  piaie  arx]  tr«  fnaf>ijfactu(-9r  4n 
guestjor  a  wror^ecx^  corwrung  tfw  to  mean  tTte  pfototype  tesl 
date  RSPA  m  proposing  thai  the  entry  Onginal  test  3ate  on  the 
certrfication   piate   oe   revsed   to   read   '  Leakage   lest   data"   (or 

See  5  1 73  31  for  n-e  'eas<x^(si  *or  rhrs  pfoposeo  change 


5179  10&-13((0_ 


!>»  AssooatJOn  o'  Americar^  fia'ifoads  lAAP)  be'ivss  that  the 
presew  wording  is  confusing  The  AAA  has  stated  that  tar* 
mounted  excess  'low  vaJveg  are  '^ol  intended  to  subsUl^jte  fof 
adequate  excess  flow  equpnient  m  piam  ioadiog  systems  The 
ooty  use  ot  such  valves  rs  tor  pr-oteclKXi  agar.3l  loss  of  >adtog  due 
to  sheannq  ot  exlemal  closure  during  transit  The  AAA  h^s 
recommended  that  the  words  sucn  as  may  be  erKountered  .n 
fi  1 79  1 00- 1 3(d)  be  deleted  l 


\  In  5178  251-7.  paiBgraph  (a)  woukJ  t>e  amerxted  by  charwjrtg  Ongt- 
I      no!  test  date"  to  f«ad    Leakage  lest  dale' 


In  S  1'^  'S   'f^  »ecaor  wo-jW  t>e  -evls^]  ro  read  as  foi'crws 
$179,14  Coup**-  vwtlcal  rwtratnt  Bystenv 

(a)  ParformarKe  standarO  Each  tant.  cat  shall  be  equipped  with 
coLipteri  capatM  o*  luslainffig,  wiThot,i  disengagemen!  ex  matenai 
taii^e,  veroca*  loads  ot  al  least  ?0C  OOO  pounds  (90  "'is  5  vgi 
apT'ted  in  upward  and  downwafd  directMxis  in  cxjmtxnation  *ntf- 
Ixrft  (oads  o<  2,000  pounds  I&C7  2  kg)  when  coupled  to  ca^s 
equipped  with  cajpters  that  do  have  this  vertKat  restraint  capat>! 
iVf.  and  cars  ©qmjped  w^t^  coupiers  that  .do  not  have  this  veriicai 
restraml  capaciTy 

(b)  Test  ysrrfication  ana  apor<7vai  Except  as  providod  ir  paragrapi 
iff)  o(  ttvs  sectKXi  compliance  wrth  tt>e  retirements  o'  paragraph 
(a)  0*  tfxs  sector  shall  be  achieved  Dv  verification  testing  o'  the 
coupler  vertical  fesTraini  system  m  acccxdance  with  paragrax>h  \:) 
of  this  section,  and  approval  bv  t^e  Asarxtate  Admir^i-strator  pi 
Safety— Federal  Railroad  Adrnmi-stratton 

(C)  Cotjpler  verficai  ngstraint  tests  A  coupter  vertical  res'raint  system 
shall  t)e  tested  under  the  following  corxjitjons 

(1)  The  lest  coupter  shall  be  tested  wnn  a  r^,atiog  coupter  i-j« 
3*muiared  coup.ar  having  onfy  tnctonai  wert>ca)  i-^-ce  'es»star>ce  at 
tr*  maljng  interlace,  oi  a  ma'jrig  coupter  lor  siniuialed  coupter) 
ha^^mg  \r,e  capabthTies  descnped  in  paragraph  la)  o*  tfus  section 

(2)  'he  testir>g  apparatus  shall  s*muiaie  T>6  vertical  coupter  pertorm- 
ar^ce  ai  the  mating  interlace  and  may  no»  mlaiere  wiir  couplar 
faiMe  or  □therwtse  nfMbfl  taHure  lue  to  'CJ'^e  appiicafons  and 
reactions  and 

(3)  't^e  test  shall  be  conducted  as  loftows 

(i)  A  minimum  of  ?00  WO  pourvjs  (907165  *^q\  vetKr.ai  downward 
load  shall  be  appUed  contirxxxisfy  'or  at  least  5  minutes  to  the  test 
couoter  t^ead  Simurtaneousiy  wrth  the  application  o*  a  r»omina> 
Z.yXi  pounds  (W72  hgi  but*  load. 

{o")  *He  procedures  descnted  m  paragraph  (cK3)i'i)  o*  this  section 
shall  be  repeated  wnh  a  minimum  vertical  upward  load  o1  200  000 
pounds  (90  7ie  5  Kg)   and 

(«")  *  mmtmum  erf  three  consecutive  successful  tests  shad  be 
perfomiecJ  for  each  load  combinatjon  prescr*>ed  m  paragraphs 
(Ci(3)  (i)  and  (ii)  of  thw  section  A  test  is  5*,-ccessful  when  a  vertical 
disengagement  or  maienai  fatlure  does  not  occur  durmg  any  of  the 
prescnbod  load  combtrwtKXis 

(dl  Lisong  o*  approvea  couplers  The  tollowtng  cJassos  o*  couple's 
have  ty&en  approved  tsy  Ef>e  Federal  Railroad  Adi.-nnistratKXi  and 
r*eed  rot  be  venfted  by  the  testirtg  requKements  of  paragraph  (c) 
of  this  socOon 

(1)  E  Joubte  shetf  couplers  des*fwled  by  the  Assoaaton  of  Amencan 
Railroads  Calajog  Nos  SEoOOiT  SE60CC,  SE60CHTE  SCeOCt 
SEe.liCVJ.  SE60DE  SE67(X  SE5V,:e  SEG^BhT  Se67BC 
SEfi'BHTE,  Se67SE,  SEeeSHT,  SE68BC,  S£&e3HTE  SE66BE 
SE69AHTE,  and  SE69AE 

(2)  F  double  stiert  couplers  designated  by  the  Association  of  Amen- 
can  Railroads  C;alaiog  Nos  ,  SF7CX;hT  SF7(XX  SF70CHTE 
SF7tX;E.  SF73AC,  SF73AE,  SF73AHT.  SF73AHTE  SF79CHT 
SF79CC,  SF79CHTE.  and  SF79CE 

In  5  179  100-13,  paragraph  (d)  would  t>e  revised  to  read  as  toftows' 
!  179  100- 13  Venting.  to»dlr>g  and  unloading  vafves.  mMsurIng 
artd  aampllng  devtca*. 

'.!>  ar^  B<r.ess  low  vafve  as  referred  tc  m  tft.s  ■ipecrfi-^tior^,  is  a 
dfN-i-'e  wfi»cf.  Closes  a^.ion-^i.caiiy  agamst  The  outward  flow  of  the 
.;.:,n(tjr,ts  3f  the  tar*  m  case  the  external  closure  va?ve  is  twolier 
Oft  or  removed  dunr»g  iransrt  Excess  flow  valves  rnay  be  desigr>ed 
wrth  a  by-pass  to  aUow  the  equataation  of  pressures 
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S179  100-15<C) -. 


To  revise  It^e  regulations  on  safety  rctiet  vafves  used  wth  frangible 
discs  to  ensure  tr^ere  is  no  retease  o'  a  commodity  tiom  the  vent 
on  the  space  t)eTw©en  the  trar^pfbie  dtsc  arx3  ttw  safety  relief 
vafve  Proposed  changes  aie  bas«d  on  a  petition  suommed  by  tr*e 
AAA 


gi79ioa-23<c}^ 


S  179.200-18  <fa)  and 
(cj- 


To  authorize  itw  use  ot  an  addtionai  head  shield  design  It  has  t>een 
brought  to  the  Federal  Railroad  Admimslralxxi's  atlenton  trial 
head  shtetds  on  some  lacketed  tank  cars  are  not  m  compliarKe 
wrth  5  179  lOO-?3(a)(2). 


The  Federal  Ratlroad  Administration  has  recommended  that  this 
section  be  revised  for  cianty  n  can  be  impneO  (rom  the  current 
regulations  that  Ci  a  *rangib*e  disc  rnade  o'  lead  may  ahways  be 
used  ever  Wx?n  the  Ladir^g  is  rx?'  compatible  wrth  lead,  arvS  (2)  e 
frar^itile  disc  w'lh  a  txirsl  pressure  rated  from  0  through  lOC 
percent  of  the  tank  test  pressure  may  be  used  even  though  the 
intent  of  the  regu'al)0'*s  was  to  rr^ahe  the  burst  pressure  at  i(X! 
percent 


5179  201-1 
Table 


Sections  t792C2-S  i79202-n  a"d  i^g^C^-^e  specT^  specal 
repuirerrwnts  tor  certain  hazardous  materials  w)  DOT  Specification 
inA60W2  tariti  cars  However,  these  tr>r©e  sectton  references  are 
not  presently  tested  under  Special  retererKes"  tor  the  111A60W2 
tanks  cars 


;  In  5  1  79  100-15    paraqraph  \c)  would  be  revised  to  reas  as  fottows 
S  179.100-15  Safety  relief  vatvM. 

\  (cl  When  a  safety  'eit?'  va^ve  es  used  ir-  i^ombmation  wth  a  t»angde 
disc.  It*  trangibte  disc  must  be  des-gr^ed  to  burst  at  a  pressure  o* 
75  percent  o*  the  tan*  test  pressure  and  the  safety  rehef  valve 
rrnjsl  t>e  set  lor  a  slart-io-distharge  pfes&jre  of  ''  percem  of  the 
tank  test  pressure  as  pfesCTt>ed  m  ji^S  ''''  P'Ovsons  must  be 
rr^ade  tc  detect  arty  accumuiatior  ot  pressure  between  the  tr3r>gi- 
We  disc  arx)  tt>e  safety  ret*e(  valve  The  oetectKM"  device  must  be  a 
r>eecne  vahre  trycock,  leiHaie  HTdtcaior  or  other  apprc^ec  oevx:e 
Tt>e  detection  Oe/ice  must  be  ciosec  aunr^g  fansportstion  For 
certain  commodities  anerriatrve  pressures  are  permitied  isee 
!  t79  101-111  The  tolerance  on  the  vafve  stan-io-dtscharge  pres- 
sure isi3pStforlOCpsi  lest  pressure  tanks  and  -  3  percent  tor  all 
higher  lest  pressure  tanks  Tr»e  minimum  vapo*  tight  pressure  ts  60 
percent  o*  the  vatve  start -Io-disct«rge  pressure 
In  5179  'X'-2j  paragrap"^  ic!  wouk)  be  aooed  tc  -eaa  as  'oticws 
$179,100-23  Alternative  requtrements  tor  tar>k  head  pur>ctura 
resistance  tYtteins. 

(c)  A  head  shieic  that  was  installed  o^  a  tank  ca-  be'o-e  December 
31,  1987  arw  that  is  m  the  soe  ana  shape  of  the  head  of  ttw  tank 
car  tar>k  {except  for  arh*  portion  of  the  tan*  car  tan*  that  s  t>eiow 
the  top  of  the  center  s»ll  of  the  tank  can  need  not  compTy  wrth 
paragrapf-  (ai(2t  of  ttHs  section 

In  5  ^"^S  200-18  paragraph  (bl  wouk3  be  revised  arx3  parag'apn  ic) 
would  be  adoed  tc  read  as  follows 

$  179.200-18  Safety  relief  devtcea. 

ial  •  *  ■ 

lb)  Safety  Vents  ( ■: )  A'hen  permined  m  5  1 79  2C  i  - 1  a  safety  venl.  of 
an  approved  design  at  least  i  and  *4  irxrn  nside  diameter  which 
shall  prevent  mlercharige  wrth  ott*er  hxlures  may  be  mslalled  m 
heu  of  a  safety  relief  valve  or  tank  cars  or  compartments  used  for 
tt>e  transportation  of  corrosive  rrvatenals.  flafrwnable  sotios.  oxidiz- 
ir>g  materials,  or  potsorvxiS  tajmds.  or  solids 

(2)  The  safety   vent  shar  be  closed  with  a   frangible  d(sc  whicn 
(i>  IS  corripatjbie  wrth  tt>e  lading. 

inl  IS  riot  subfect  to  rapid  deteroraton  by  the  ladmg 

irit)  IS  designed  lo  rupture  at  ICKl  percent  of  the  tank  test  pressure 

arxl  marxitactured  and  n^arked  m  accordance  wrth  Apperxta  A  of 

the   AssociatKxi   of   American   Railroads   Specrfications   tor   Tank 

Cars, 
(rv)  IS  provided  wrth  means  for  holding  the  trr^gipie  disc  m  place  that 

wilt  prevent  distortion  or  damage  to  the  disc  wfien  property  apphed 

(3)  A  cover  wrtti  surtaWe  means  for  preventing  misplacement  must 
be  provided  for  the  safety  vent  that  w*  prevent  arry  upward  or 
outward  vefbcaf  or  fxxizontal  ckscharge  of  ttie  tadng 

(4)  AT  tar*f  eQu«>ped  wtth  safety  verrts  sf^alt  be  stenaled  NOT  FOW 
FLAMMABLE  LIQUIDS". 

(c)  Wtien  a  safety  refcet  valve  «s  used  tfi  combtnaton  wrth  a  tiangit)*e 
d«sc  on  a  100  psi-test  pressure  tank,  the  frangibte  dKC  musJ  be 
designed  to  burst  at  75  psi  snO  the  safety  relief  vafve  must  be  set 
for  a  stan-to-disctiarge  pressure  of  71  psi  On  60  ps*-test  pressure 
tanks,  the  frangible  disc  must  be  designed  to  birs)  at  45  pv  and 
ttie  safety  relief  valve  must  be  set  lor  a  starl-io-dwcharge  pressure 
of  35  psi  Provision  must  be  made  to  detect  Bccurnulat)on  of 
pressure  between  tt^e  trangitile  dree  arx3  tt*  sa'ety  rebef  valve 
The  detecton  device  must  be  a  needle  vak*e.  trvcocfc.  lelHale 
indicator  of  ottier  approved  device  The  detection  device  musl  be 
closed  durir>g  trartsportatton  The  tolerance  on  ttie  valve  stan-to- 
discharge  pressure  «  ±  3  pa  The  minimum  vapor  tight  pressure  n 
60  percent  of  the  vahre  start -to-dectiarge  pressure 

In  5  179  201-1,  the  TaWe  wouki  be  amended  tiy  adding  §!  179  202- 
8  179202-11.  arxl  i?9202-ie  under  "'Special  reierences"  lor 
DOT  Specification  1 1 1 A60W2  tank  cars 
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.  Se©  §  1  73  3'  'or  ^^«  'oasof',  '-.i  'o  ffus  p'O&Ti^efl  c-jifyge... 


a'^Mirvit.t'i 


re'efence 


To  autnonze  the  use  o'  s'jjntess  sXeei  for  fatyKatKXi  ot  DOT  106A 
and  1 10A-W  tank  car  ianK3  Stawitess  sleel  ts  a  preferred  matefiai 
Qt  constT'jctior  tor  contairters  tcx  Po«80o  gases  and  PcMSon  a 
matenala  E<eting  5  '  ^9  300  seems  to  prohtjfl  the  lise  >  stafitess 
5lee<  for  DOT  l0u6A  and  1  lOA-A'  tank  cai  tanks 


B«*9rence     to      'S  '  '9  iOS-6     woutd 

■■5  1 79  i<"  n  the  toftOMrtng  parag'Spf? 
§179  lOS-HciCl 
|17B  105~2la) 

J  179  106-2fbHl) 

5179  '0S-2(cMl) 

5  1  79  1 05-3(a) 

5179  106-1(0 

S179  l06-2(a) 

S179  i06-2(bKi) 

S  179  106-2(0(1) 

!'79  106-3(8) 

!'^9  i06-3fbl(i) 

S  i'9  i06~3(O(i| 

I  '^9  iO&-4(a) 

5  '79  i06-4<b) 

5l79  203-2(a)Oi 

SecTKxi     1 79  105-6     wooci     D«     '«move<l     and     rese-vwc      Section 

1  ^9  105-tf  wouW  be  romoveO 
*n  5179,203-1(0  retereoce  to  51736  wouM   be  changed   to  read 

5171  12a 
In   !  i"'9  203- 1(d)  re'9<-ef>i:e  lo  §1739  woukJ  be  ctianged  to  read 

!■'!  '2a 
tn  §  ■  79  ^KX>-7,  paragraph  (a)  mtioducio'v  'eift  wooid  be  revtsed  anc 

tt^  tabie   amended   by   addtng  the  following   entries   to  read   as 

fOI'OW? 

i  1 7S.300  Qunfwt  ■pMtticattona  vpMcaWe  lo  muHMmlt  Unk  cmr 
tanks  d«s*gn*d  to  b*  removed  from  the  car  structure  for 
ftmnn  and  amptytng  (CImms  DOT  1 06A  and  1 1OA- VO. 


5179-JOO-7I 

(aj  Steel  piaia  matarni  used  to  tabocaie  tai-w^s  '^."ng  ^ads  fus>or> 
weKled  to  the  tar*  8he«  mu3t  oorrtorrn  witri  tr>e  totio»wing  specifica 
tn>-is  «*  the  indicated  (Tumrrnjm  tensite  streogtr  and  eK>ngatK)P  m 
tf^  **e»ded  conditio^  Ty^  maxMT>L(m  aiiowat>*e  cartxyi  conlent  to* 
c^''K)o  Sleet  must  be  ^  ">"  ot"cent  .^rien  the  indn/idual  specrfica 
t)on  aHows  cartKjn  jofilt""^!  j'eaie'  Tt\ai  \T^m  amouni  The  ptaleg 
ma/  b«  cJaO  wrtT  othe*  cip(xc>veo  'naw  ais 


Monday 
September  19,  1988 


Part  V 


Etonga- 

tKXi  in  2 

Tensile 

inches 

sirenath 

(ps) 

(per- 
cent) 

welded 

wetded 

condi- 

condi- 

tton > 

tion  ' 

(mini- 

nongru- 

mum) 

dmal) 

ASTM  A  240  type  3CM  75,000 

ASTM  A  240  type  304L 70,000 

ASTM  A  240  type  316 75,000 

ASTW  A  240  type  316L  70.000 

ASTM  A  240  type  321  75,000 


'  Mawrryjm  stresses  to  be  used  m   ca)culat)ons 

Issued  m  Washington.  DC  on  September  9, 
1988  under  authority  delesated  in  49  CFR  Part 
106,  Appendix  A 
Alan  I.  Roberts. 

Director.  OWce  0^ Hazardous  Materials 

Transportation 

[FR  Doc.  88-20968  Filed  9-16-8a  8  45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

,  OPP-30000/52;  FRL-3449-5! 

Chtordimeform;  Proposed  Dectsion 
Not  To  Initiate  a  Special  Review 

AQENCV:  Environmentdi  Protection 
Agency  (EPA). 

ACTION:  Notice:  Proposed  Decision  Not 
'o  Initiate  a  Special  Review. 

summary:  a  preliminary  notification  to 
chlordimeform  registrants  of  the 
Ajjency  5  intention  to  commence  a 
Special  Review  was  issued  tn  mid- 
September  1985  based  on  evidence  that 
(hlordimeform  induced  oncogenic 
►effects  m  ldborator>-  animals.  The  draft 
Registration  Standard  was  made 
available  for  public  comment  m  January 
1986;  in  the  draft  Registration  Standard, 
the  .Agency  indicated  its  intention  to  put 
chlordimeform  in  the  Special  Review 
process  On  Febraary  19.  1988,  both 
chlordimeform  registrants,  the  Ciba- 
Geigy  Corporation  ("Ciba-Ceigy")  and 
:he  Nor-Am  Chemical  Company  ("Nor- 
Am"),  advised  the  Agency  that  they 
would  volunlanly  cancel  all 
chlordimeform  registrations  effective 
February  19.  1989.  Both  companies  have 
amended  their  registrations  so  as  to 
'ermmate  those  registrations  on 
February  19.  1989.  The  expiration  of 
these  registrations  wiU  result  in  a 
cancellation  which  will  prohibit  all  sale, 
dislnbution  and  use  of  chlordimeform 
after  February  19.  1989.  Based  on  this 
action,  the  Agency  is  proposing  not  to 
initiate  a  Special  Review  of 
chlordimeform  at  ihis  time  and  is 
requesting  comment  on  this  action, 
especially  in  regard  to  the  prohibition 
against  further  sale,  distnbution.  and 
use  of  chlordimeform  after  February  19, 
1969. 

DATt  Comments  and  other  relevant 
information  on  the  proposed  decision 
not  to  initiate  special  review  announced 
in  this  Notice  must  be  received  on  or 
before  December  19.  1988. 
ADDRESS:  Submit  three  sets  of  written 
comments  beanng  the  document  control 
number  ■'OPP-30000/52  by  mail  to: 
Information  Services  Section.  Program 
Management  and  Support  Division  {TS- 
"57C1.  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M.  St..  SW  .  Washington.  DC  20460.  In 
person,  bring  comments  to'  Room  236. 
Crystal  Mall>2,  1921  Jefferson  Davis 
Highway,  Arlington.  VA. 

Information  submitted  in  any 
comment  or  response  concerning  this 
Notice  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  "Confidential  Business 


Information"  (CBl).  Information  so 
marked  will  not  be  disclosed  e.xcept  in 
accordance  with  procedures  set  forth  in 
40  CFR  Part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice  to  the 
submitter.  A  public  docket  containing  all 
non-CBI  written  Rm.  236  at  the  Virginia 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Fnday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  maiL 

Paul  Parsons,  Registration  Division  (TS- 
787C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M.  St,.  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number 
Rm.  1006.  Crystal  Mall  #-2. 1921 
lefferson  Davis  Highway.  Arlington. 
VA.  (703-557-1632). 
SUPPtfMENTARY  INFORMATION:  This 
Notice  has  five  units  Unit  I  is  the 
Introduction  Unit  II  summarizes  the 
Agency's  risk  concerns  about 
chlordimeform.  Unit  III  briefly  discusses 
the  comments  received  in  response  to 
the  notification  to  registrants  that  the 
Agency  was  considering  initiating  a 
Special  Review.  Unit  IV  sets  forth  the 
Agency's  decision  not  to  initiate  the 
Special  Review  of  chlordimeform.  Unit 
V  describes  the  comment  opportunities 
and  announces  the  availability  of  the 
public  docket. 

I.  Introduction 

A.  Description  of  Chlordimeform 

Chlordimeform  is  the  common  name 
for  N-(4-Chloro-o-tolyl)  -N,  N- 
dimethylformamidine.  Chlordimeform 
hydrochlonde  is  the  common  name  for 
N-(4-Chloro-o-tolyl)-N.N- 
dimethylformamidine  hydrochloride. 
The  two  most  common  trade  names  are 
Gaiecronigl  (Ciba-Geigy)  and  Fundal* 
(Nor-Am).  Both  Ciba-Geigy  and  Nor-Am 
are  registrants  of  technical 
chlordimeform  and  chlordimeform 
hydrochlonde 

Chlordimeform,  an  insecticide,  is  used 
to  control  HeJiothis  spp.  both  in  the  egg 
stage  and  in  the  larval  stage.  While 
there  are  many  chemicals  available  for 
use  as  iarv-icides.  chlordimeform  is  one 
of  three  products  registered  as  an 
ovicide  for  Hehothis  spp.  control. 
Chlordimeform  products  are  also 
registered  as  yield  enhancers  for  all 
cotton  growing  areas  with  claims  that  its 
use,  following  specified  label  directions. 
has  resulted  in  cotton  yields  above  that 
expected  from  insect  control. 


B.  Legal  Background 

A  pesticide  product  may  be  sold  or 
distributed  in  the  United  States  only  if  It 
is  registered  or  exempt  from  registration 
under  the  Federal  Insecticide.  Fungicide 
and  Rodenticide  Act  (FIFRA).  as 
amended  (7  US.C.  13B et  seq.).  Before  a 
product  can  be  unconditionally 
registered  it  must  be  shown  that  it  can 
be  used  without  "unreasonable  adverse 
effects  on  the  environment."  (FIFRA 
section  3(c)(5)).  The  term  "unreasonable 
adverse  eH'ects  on  the  environment"  is 
defined  in  FIFRA  section  2(bb)  as  "any 
unreasonable  ri»k  to  man  or  the 
environment  taking  into  account  the 
economic,  social,  and  environmental 
costs  and  benefits  of  the  use  of  any 
pesticide."  The  burden  of  proving  that  a 
pesticide  meets  this  standard  for 
registration  is.  at  all  times,  on  the 
proponent  of  initial  or  continued 
registration.  If  al  any  time  the  Agency 
determines  that  a  pesticide  no  longer 
meets  this  standard,  the  Administrator 
may  cancel  this  registration  under 
section  6  of  FIFRA. 

The  Special  Review  process  provides 
a  mechanism  to  permit  public 
participation  in  EPA's  deliberations 
prior  to  issuance  of  any  Notice  of  Final 
Determination  describing  (he  regulatory 
action  which  the  Administrator  has 
selected-  The  Special  Review  process, 
which  was  previously  called  the 
Rebuttable  Presumption  Against 
Registration  (RPAR)  process,  is 
described  in  40  CFR  Part  154.  published 
in  the  Federal  Re^ster  of  November  25. 
1985  150  FR  49015). 

The  Special  Review  process  is 
commenced  by  the  issuance  of  a 
preliminary  notification  to  registrants 
and  applicants  for  registration  pursuant 
to  40  CFR  154.21  that  the  Agency  is 
considering  commencing  a  Special 
Review.  If  the  Agency  determines,  after 
issuance  of  a  notification  pursuant  to  40 
CFR  154,21.  that  it  will  not  conduct  a 
Special  Review,  it  is  required  under  40 
CFR  154.23  to  issue  a  proposed  decision 
to  be  published  m  the  Federal  Register. 
That  regulation  requires  thai  a  period  of 
not  less  than  30  days  be  provided  for 
public  comment  on  the  proposed 
decision  not  to  conduct  a  Special 
Review.  Subsequent  to  receipt  and 
evaluation  of  comments  on  the  proposed 
decision  not  to  conduct  a  Special 
Review,  the  Administrator  is  required 
by  40  CFR  154.25  to  publish  in  the 
Federal  Register  his  final  decision 
regarding  whether  or  not  a  Special 
Review  will  be  conducted. 
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C.  Regulatory  History- 

Chlordimeform  was  first  registered  in 
1968  for  use  on  apples.  Between  1968 
and  1976  use  on  several  more  crops  was 
authorized,  including  cotton.  In  1976  the 
registrants  voluntarily  withdrew 
chlordimeform  from  the  market  based 
on  results  of  a  chronic  mouse  study 
showing  that  chlordimeform  caused 
malignant  tumors. 

Chlordimeform  was  reintroduced  to 
the  market  in  1978  with  only  the  cotton 
use  on  the  label.  Al  that  time,  exlenbive 
protective  clothing  measures  were 
required  as  well  as  requirements  for 
mixing  and  loading  in  closed  systems, 
reduced  application  rates,  restricted  use 
classification,  and  training  for  workers. 
Registrants  were  also  required  to 
implement  a  worker  urine  monitoring 
program.  Following  the  reintroduction  of 
chlordimeform  the  Agency  received 
additional  positive  mouse  cancer  studies 
on  chlordimeform  and  its  metabolites. 

On  September  15. 1985.  the  Agency 
issued  a  preliminary  notification  lo  the 
registrants  of  chlordimeform  based  on 
evidence  that  chlordimeform  caused 
tumors  in  laboratory  animals.  On 
lanuary  15. 1986,  a  drafi  Registration 
Standard  for  chlordimeform  was  issued 
for  public  comment.  This  document 
notified  the  public  that  the  Agency 
would  initiate  a  Special  Review  and 
invited  comments  from  registrants  and 
other  interested  parties.  Public  comment 
on  the  draft  Registration  Standard  was 
initiated  because  there  was  a 
substantially  complete  chronic  health 
data  base  for  chlordimeform  (40  CFR 
155.34).  The  Agency  decided  not  to  issue 
a  Federal  Register  notice  announcing 
initiation  of  a  Special  Review  but  to 
proceed  directly  to  a  Notice  of 
Preliminary  Determination.  The  Notice 
of  Preliminary  Determination  sets  forth 
both  the  risks  and  the  benefits  of  the 
chemical,  analyzes  the  risks  and 
benefits,  discusses  regulatory  options 
for  reducing  risk,  and  proposes  a 
regulatory  action.  The  Agency  was 
preparing  a  Notice  of  Prehminary 
Determination  when,  prior  to  formal 
initiation  of  a  Special  Review,  on 
February  19. 1988.  Ciba-Geigy  and  Nor- 
Am,  the  only  registrants  of 
chlordimeform.  requested  voluntary 
cancellation  of  all  products  containing 


chlordimeform,  effective  February  19. 
1989.  Both  companies  announced  their 
intent  to  disconimue  sale  and 
distribution  after  the  1988  cotton- 
growing  season,  about  October  1, 1986; 
they  expect  existing  stocks,  about  the 
same  amount  as  they  sold  last  year,  lo 
be  used  up  by  then.  Both  companies  also 
stated  thai  they  will  recall  any  unused 
stocks  down  to  the  user  level,  and  will 
dispose  of  these  recalled  stocks.  Both 
companies  requested  immediate 
withdrawal  of  all  tolerances  except  for 
cotton;  they  requested  the  withdrawal  of 
the  cotton  related  tolerances  effective 
December  31. 1990.  The  Agency  has 
approved  amendments  submitted  by 
both  companies  which  place  a 
termination  date  of  February  19. 1989  on 
their  chlordimeform  registrations. 

This  Notice  announces  that,  for  the 
reasons  explained  in  Unit  IV.  the 
Agency  is  proposing  not  to  proceed  with 
the  Special  Review  based  on  the 
companies'  voluntary  cancellations.  The 
Agency  will  cancel  Ciba-Geigy's  and 
Nor-Am's  dilordimeform  registrations 
on  February  19. 1989.  and  will  prohibit 
any  fuHher  sale,  distribution,  and  use 
after  that  date. 

n.  Risk  Coocems 

A.  Oncogenic  Risks 

1.  Preliminary  noUficaUon.  A  private 
notification,  which  began  the  pre- 
Special  Review  process,  was  sent  lo 
chlordimeform  registrants  because  of 
Agency  concerns  that  chlordimeform 
exceeded  the  risk  criterion  for 
oncogenicity  now  specified  in  40  CFK 
154.7(a)(2).  This  concern  is  specifically 
based  on  four  mouse  oncogenicity 
studies  which  demonstrate  significant 
dose-related  increases  m  tumor  rates  in 
male  and  female  mice.  These  studies  are 
discussed  at  length  in  the  draft 
Chlordimeform  Registration  Standard, 
which  can  be  obtained  from  the  address 
given  above  for  "FURTHER 

INFORMATION." 

The  Agency  also  reviewed  about  50 
mutagenicity  studies  involving  the 
parent  chlordimeform  and  two 
metabolites.  N-formyl-4-chloro-o- 
toluidine  and  4-chloro-o-toluidine  (5- 
CAT).  Most  of  these  studies  indicated 
that  the  unmetabollzed  parent 
compound  was  not  mutagenic.  However. 


metabolism  of  the  parent  compound 
produced  the  N-formyl  metabolite  which 
was  considered  to  be  moderately 
mutagenic  and  the  4-chioro-o-toluidine 
metabolite  which  was  considered  the 
most  strongly  mutagenic.  Since  the 
oncogenic  potencies  also  are  greater  in 
the  4-chloro-o-toluidine  metabolite  than 
in  the  parent  compound,  the  Agency 
believes  the  mutagenicity  data  are 
consistent  with  the  conclusion  that 
chlordimeform  is  a  probable  human 
carcinogen. 

The  use  of  mutagenicity  data  as  an 
indicator  of  oncogenic  potential  is  based 
on  a  generally  accepted  hypothesis  that 
an  alteration  of  genetic  matenal  m 
affected  celts  is  related  directly  or 
indirectly  lo  tumorigenesis.  The 
Agency's  risk  assessment  guidelines  (51 
FR  33992,  September  24. 1986)  formally 
recognize  mutagenicity  tests  for  point 
mutations,  numerical  and  structural 
chromosome  aberrations,  DNA  damage/ 
repair  and  in  vitro  transformation  as 
supportive  evidence  of  carcinogenicity. 

2.  ^few  information.  After  the  private 
notification  to  registrants,  the  Agency 
received  preliminary  findings  from  a 
retrospective  mortality  study  of  German 
production  workers  which  suggests  4- 
chloro-o-toluidine  (5-CAT),  a  metabolite 
of  chlordimeform  which  has  been 
delected  in  the  urine  of  exposed 
agricultural  workers,  may  induce 
bladder  cancer  in  humans.  "Hie 
metabolite  5-CAT  belongs  lo  a  class  of 
organic  chemicals,  the  substituted 
anilines,  many  members  of  which  have 
been  identified  as  carcinogenic. 

3.  Classification.  Based  on  animal 
data,  EPA  concluded  that  there  is 
sufficient  experimental  evidence  to 
classify  chlordimeform  as  a  B:  or 
probable  human  carcinogen,  pursuant  lo 
Agency  risk  assessment  guidehnes.  The 
human  data  support  the  classification  of 
chlordimeform  as  a  probable  human 
carcinogen. 

B.  Exposure 

Exposure  estimates  for  chlordimeform 
were  developed  using  data  from  Ciba 
Geigy/Nor-Am  unne  monitoring  studies 
and  the  Agency's  surrogate  data  base. 
Table  1  compares  these  exposure 
values. 


Table  1.— Estimates  of  Daily  Absorbed  Dose  for  Mixer/Loaders 


EPA  surrogate  dermal  data 


EPA  anaiyss  ol  unne  data 


Ciba's  ana^is  q<  unne  data 


Oba's  formula  usir>g  a9erKy 
assumpi(on» 


0 1  mg/kg 


0.023  mg/tw... 


0  DOS  mg/kg- 


0.O13  mg/kg 
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These  estimated  values  for  absorbed 
dose  var>'  by  httie  more  than  an  order  of 
magnitude.  The  variations  in  values  are 
not  viev^ed  as  significant  and  in  fact 
represent  a  reasonable  agreement 
between  the  dermal  surrogate  data  and 
urine  data  and  support  the  level  of 
confidence  in  the  exposure 
determinations.  A  detailed  exposure 
analysis  is  contained  in  the  public 
docket. 

C  Applicator  Risk 

The  Agency  concluded  that  the  most 

appropriate  potency  value  for  the  parent 
compound  with  regard  to  mixer/loader/ 
applicator  nsk  is  0.94  {mg/kg/dayl^ '. 
This  value  was  chosen  because  it 
represents  the  geometric  mean  of  cancer 
potency  estimates  for  males  and  females 
based  on  rhe  benign  hemangiomas  and 
malignant  hemangioendotheliomas 
observed  m  the  mouse  oncogenicity 
'Studies.  The  geometric  mean  is  used  in 
cases  where  one  sex  appears  to  be  no 
more  sensitive  Lhan  the  other  sex,  as  is 
the  case  with  chlordimeform. 

After  considering  the  data  related  tn 
exposure  and  oncogenicity,  the  Agency 
developed  risk  estimates  for  agricultural 
w'orkers.  Table  2  summarizes  the  nsk 
estimates  for  workers.  mixer/Ioaders, 
and  scouts  The  exposure  value  used  m 
the  risk  calculation  for  mixer/loaders 
[0,023  mg/kg/working  day)  was  the 
absorbed  dose  value  calculated  by  the 
.Agency  based  on  adjustments  to  the 
unne  data  base  Risk  estimates  for 
mixer/loaders  based  on  the  Ciba/Nor- 
Am  urine  data  are  consistent  with  those 
risk  estimates  based  on  the  Agency's 
s.jn-ogate  dermal  data  base.  (10"').  The 
risk  estimates  are  for  the  upper  95 
percent  confidence  level  For  the 
purposes  of  conducting  nsk 
assessments,  the  Agency  traditionally 
assumes  a  life  expectancy  of  70  years.  In 
addition,  the  Agency  traditionally 
assumes  agricultural  workers  have  a  35- 
year  working  lifetime.  These  values 
were  used  m  calculating  the  risk 
estimates  below 

Table  2.— Lifetime  Cancer  Risks  for 
Applicators  Exposed  To  Chlordime- 
form 

I  EPA  j     Unne  data 

I     Surrogate  agerxry 

data        I  coTsctions' 


Uiiiers/loa<lert... 

Pilots     

Fiaggers „ 

Scouts  ' 


10- 

10- 


'  Not  pfe«e<ilaO  m  tne  Oral  negtstrafton  Standard. 


D  Dietary  Risk 

Dietary  exposure  to  chlordimeform 
and  Its  metabolites  results  from 
consuming  cotton  seed  oil  and  meal. 
meat,  poultry  eggs,  and  milk  and  other 
dairy  products  containing  residues  of 
these  compounds.  It  appears,  however. 
that  the  greatest  source  of  dietary 
exposure  is  likely  to  be  from  milk. 
Assuming  that  most  of  the  cottonseed 
used  for  feed  remains  m  the  region 
where  it  was  produced  and  the  same  is 
true  for  milk,  the  highest  dietary 
exposure  will  be  in  the  region  with  the 
highest  chlordiraeform  use  per  person.  In 
the  case  of  chlordimeform.  this  would  be 
the  Mississippi  Delta  region  (AL.  AR. 
LA,  MS.  TN).  Dietary  exposure  is 
estimated  to  be  7  0  -  10"*mg/kg/day  for 
people  livmg  in  the  Delta.  There  are  no 
data  available  showing  the  proportion  of 
chlordimeform  and  its  metabolites 
which  are  in  various  food  substances. 
Therefore,  the  Agency  concluded  that  it 
would  be  reasonable  to  estimate 
potency  for  dietary  exposures  by  usmg 
the  geometnc  mean  of  the  Qi  '"s  (a 
measure  of  oncogenic  potency)  for 
chlordimeform  and  the  two  metabolites 
tested  for  oncogenicity,  N-formy!-4- 
chioro-o-toluidine  and  4-chloro-o- 
toluidlne,  Using  these  potency  estimates, 
a  dietary  cancer  potency  (Qi")  of  1.3 
(mg/kg/dayr  '  was  calculated. 

Using  the  Qi '  and  exposure  estimate 
above,  risk  was  calculated  to  be  about 
10"  ^  for  people  living  m  the  Delta.  This 
value  will  vary  depending  on  local  use 
and  dietary  patterns. 

III.  Comments  on  Preliminary 
Notification  and  Draft  Registration 
Standard 

Ciba-Geigy  and  Nor-Am  responded  to 
numerous  issues  related  to  the  studies 
reviewed  by  the  Agency  and  cited  in  the 
draft  Registration  Standard  and  the 
preliminary  notification  of  intent  to 
initiate  a  special  review  The  registrants' 
comments  which  mostly  concern 
estimated  exposures,  and  the  Agency's 
responses  can  be  found  in  the  public 
docket.  The  Agency  agrees  with  many  of 
the  comments.  However,  even  where  the 
Agency  has  revised  its  position  because 
of  comments,  the  estimated  risks  from 
exposure  to  chlordimeform  do  not 
change  signiHcantly 

IV.  Agency's  Proposed  Decision 
Regarding  Special  Review 

Both  chlordimeform  registrants  have 
requested  that  all  of  their  chlordimeform 
registrations  be  cancelled  effective 
February  19.  1989,  and  that  all 
chlordimeform  tolerances  be  withdrawn 
{non-cotton  related  tolerances  as  soon 
as  possible,  cotton  related  tolerances  on 


December  31.  1990).  Pursuant  to  the 
termination  dates  now  contained  in  the 
registration,  the  Agency  will  cancel  the 
registrations  as  of  February  19,  1989, 
and  m  a  concurrent  Federal  Register 
action,  is  proposing  to  revoke  all  non- 
cotton  related  tolerances.  The  Agency  fs 
reviewing  the  request  to  revoke  all 
cotton  related  tolerances  on  December 
31. 1990  and  will  be  publishing  a 
proposed  notice  to  revoke  these 
tolerances  at  the  appropriate  time.  Both 
registrants  have  indicated  they  will  not 
be  marketing  chlordimeform  after  the 
1988  cotton  season,  around  the 
beginning  of  October  1988.  Both 
registrants  have  also  indicated  that  they 
will  recall  all  existing  stocks  of 
chlordimeform  after  the  1988  cotton 
season.  Both  registrants  have  indicated 
that  they  intend  to  market  about  the 
same  amount  of  chlordimeform  in  1968 
as  in  1987.  that  is,  about  one  season's 
worth  of  pesticide.  The  Agency  will 
prohibit  the  sale,  distribution,  and  use  of 
chlordimeform  immediately  after  the 
effective  date  of  the  cancellation.  The 
Agency  particularly  invites  comments 
on  the  appropriateness  of  this 
determination  with  regard  to  any  stocks 
that  might  exist  after  Feb  19.  1989. 

While  the  Agency  has  concerns  about 
the  nsks  associated  with  chlordimeform 
use  on  cotton,  it  does  not  propose  to 
initiate  a  Special  Review  of 
chlordimeform  because  all  use,  and 
therefore  exposure,  will  end  when  all 
registrations  are  cancelled.  The 
cancellations  will  become  effective 
automatically  on  February  19. 1989  The 
Agency  has  acted  m  reliance  on  the 
voluntary  cancellation  by  proposing 
revocation  of  non-cotton  tolerances  and 
by  proposing  not  to  initiate  a  Special 
Review. 

Since  the  Agency  would  need  at  least 
nine  months  to  complete  a  Special 
Review  and  that  period  could  be 
extended  from  nine  months  to  three 
years  if  a  hearing  were  requested,  the 
voluntary  cancellations  will  become 
effective  before  the  Agency  would  be 
able  to  take  any  regulatory  actions 
pursuant  to  the  Special  Review  process. 
In  addition,  by  not  initiating  a  Special 
Review,  the  Agency  will  be  able  to  use 
its  limited  resources  where  they  will 
have  the  greatest  effect  m  protecting  the 
environment.  In  this  instance,  the  public 
health  will  best  be  protected  by  the 
voluntary  actions  of  the  registrants  since 
exposure  to  chlordimeform  will  continue 
for  a  shorter  period  than  if  the  Agency 
were  to  conduct  a  Special  Review  of 
chlordimeform. 
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V.  Public  Record 

The  Agency  is  providing  a  90-ddy 
period  to  comment  on  this  Notice 
Comments  must  be  submitted  by 
December  19,  19S8.  All  comments  and 
information  should  be  submitted  in 
triplicate  to  the  address  given  m  this 
Notice  under  ADDRESS.  The  comments 
and  information  should  bear  the 
irientjfjing  notation  "OPP-30000/52". 
After  receipt  and  evaluation  of 
comments  on  this  Notice,  the  Agency 
will  publish  a  Hnai  decision  in  the 
Federal  Rc^gister  regarding  whether  or 
not  a  Special  Review  will  be  conducted. 
The  Agency  has  established  a  public 
record  (public  docket  »3O0O0/52)  for  the 
chlordimeform  Special  Review.  This 
public  record  includes: 

l.This  Notice. 

2.  The  draft  Registration  Standard. 

3.  Any  other  notices  pertinent  to  the 
chlordimeform  Special  Review. 


4-  Documents  and  copies  of  written 
comments  submitted  to  the  Agency  in 
response  to  the  pre-Special  Review 
registrant  notification,  the  draft 
Registration  Standard,  this  .Notice,  and 
any  other  notice  regarding 
chlordimeform  submitted  at  any  time 
during  the  chlordimeform  Special 
Review  process  by  any  person  outside 
government. 

5.  Analysis  of  comments  received  in 
response  to  the  draft  Registration 
Standard  and  the  preliminary 
notification  to  registrants. 

6.  Memoranda  describing  each 
meeting  between  Agency  personnel  and 
any  person  outside  government  which 
concerns  a  chlordimeform  Special 
Review  decision. 

7.  Comments,  documents,  proposals  or 
other  materials  concerning  the 
chlordimeform  Special  Review 


submitted  by  any  person  or  party 
outside  government. 

8.  A  current  index  of  materials  in  the 
public  docket. 

Information  for  which  a  claim  of  CBI 
has  been  asserted  wil!  not.  however,  be 
put  in  the  public  docket.  The  docket  and 
index  will  be  available  for  inspection 
and  copying  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays,  at  the  following  location; 
Program  Management  and  Support 
Division,  Rm.  236,  Crystal  Mall  ^Z.  1921 
Jefferson  Davis  Highway.  .Arimglon.  VA 

Dated:  August  29.  1988. 
Victor  |.  Kimm. 

Acting  Assistant  Admtriistrotor  for  Pesticides 
and  Toxic  Substances. 
|FR  Doc,  88-21264  Filed  9-16-88:  6:45  am| 
aiLUMG  COOC  6S60-50-W 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart  180 

(OPP-300178;  FRL-M49-6! 

Chlordtmeform;  Revocation  and 
Amendment  of  Tolerances 

AGENCY:  Elnv.ronmentdi  Proleclion 
Agency  (EPA). 
action:  Proposed  rule 

SUMMARY:  This  document  proposes  (1) 
the  revocation  of  tolerances  for 
combined  residues  of  the  insecticide 
chlordimeform  (A'-(4-chloro-o-lotyl)- 
.V.A'-dimethylforraamidine)  and  its 
metabolilies  containing  the  4-chloro-(7- 
toluidine  moiety  [calculated  as  the 
insecticide)  from  application  of  the 
insecticide  as  the  free  base  or  as  the 
hydrochloride  salt  in  or  on  various  raw 
dgncuitural  commodities,  and  (2)  the 
amendment  of  the  existing  tolerances 
for  residues  m  or  on  meat.  fat.  and  meat 
byproducts  of  cattle,  goats,  hogs,  horses, 
and  sheep.  These  proposed  actions  are 
being  initiated  by  EPA  to  remove  most 
tolerances  for  residues  of  a  pesticide  for 
which  registered  food  uses  other  than  on 
cotton  have  been  voluntahly  cancelled 
by  the  registrants,  and  to  amend 
[reduce)  other  tolerances  affected  by 
these  cancellations. 
DATE:  Written  comments,  identified  by 
the  document  control  number  (OPP- 
300178).  must  be  received  on  or  before 
November  18. 1988. 

AOOAESS:  By  mail,  submit  comments  to: 
Public  Docket  and  Freedom  of 

Information  Secbon,  Field  Operations 

Division,  Office  of  Pesticide  Programs. 

Environmental  Protecbon  Agency.  401 

M  Street  SW..  Washington.  DC  20460 
In  person,  deliver  comments  to:  Rm.  248. 

CM  #2,  1921  Jefferson  Davis  Highway. 

Arlington.  VA 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  biformation  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Fnday.  except  legal 
holidays. 


FOR  FURTHER  WFOmiATION  CONTACT: 

By  mail: 

Patricia  Chlchlow.  Registration  Lhvision 

(TS-7B7C).  Fjivironmental  Proiertion 

Agency.  401  M  Street  SW-. 

Washington.  DC  20460 
Office  location  and  telephone  number 

Registration  Support  and  Emergency 

Response  Branch,  Rm.  716.  CM  *2, 

1921  Jefferson  Davis  Highway. 

Arlington.  VA.  (703J-557-1806 
SUPPI^MENTARY  INFORMATION:  The 
registrants  of  the  pesticide  chemical 
chlordimeform  voluntarily  cancelled 
their  registrations  for  use  on  all  food 
crops,  except  cotton,  in  the  late  1970*s 
and  early  19e0's.  (Cottonseed  and 
cottonseed  byproducts  are  food  and 
animal  feed  commodities  which  require 
tolerances  for  pesticide  residues;  thus, 
the  growing  crop  is  defined  as  a  food 
crop  ) 

Because  chJordimeform  la  no  longer 
registered  for  use  on  any  food  crop.s 
except  cotton  and  because  a  tolerance  is 
generally  not  necessary  for  a  pesticide 
chemical  which  is  not  registered  for  the 
particular  food  use.  EPA  now  proposes 
to  revoke  the  tolerances  listed  in  40  CFR 
180.285  for  combined  residues  of 
chlordimeform  and  its  metabolites 
containing  the  4-chloro-i>-tuluidme 
moiety  in  or  on  the  raw  agricultural 
commodities  apples,  broccoli,  brussels 
sprouts,  cabbage,  cauliflower,  cherries, 
nectarines,  peaches,  pears,  plums  (fresh 
prunes),  tomatoes,  and  walnuts. 

Because  chlordimeform  is  not 
persistent  and  because  its  registrations 
for  use  as  an  insecticide  on  the  named 
crops  were  cancelled  more  than  4  years 
ago,  there  is  no  anticipation  of  residues 
in  these  crops  because  of  environmental 
contamination.  Consequently,  action 
levels  will  not  be  recommended  to 
replace  the  tolerances  when  they  are 
revoked. 

Cotton  products  are  used  as  animal 
feed;  consequently,  chlordimeform 
residues  in  cottonseed  and  other  cotton 
products  (e.g..  hulls,  meal,  soapstock) 
may  result  m  residues  occumng  in  eggs. 
milk,  and  meat,  fat,  and  me-it 
byproducts  of  cattle,  goats,  hogs,  horses, 
poultry,  and  sheep.  Thus,  the  agency  is 
not  proposing  to  revoke  the  tolerances 
in  these  ammal  products  so  long  as  the 
use  on  cotton  remains  registered 

However,  because  registrations  have 
been  cancelled  for  some  animal  feed 
items,  pesticide  residue  intake  for 
animals  should  have  decreased  in  recent 
years.  Based  on  a  cattle  diet  containing 
chlordimeform  residues  only  from  cotton 
products  (cottonseed,  cottonseed  hulls. 
and  cottonseed  soapstock)  and  a  cattle 
feeding  study  submitted  in  1972.  the 
Agency  has  concluded  that  residues  of 


chlordimeform  and  its  metabohtes  are 
not  likely  to  exceed  0.1  ppm  in  the  meat. 
fat.  and  meat  byproducts  of  cattle,  goats. 
hogs,  horses,  and  sheep.  Therefore.  EPA 
IS  proposing  In  reduce  the  existing 
tolerances  of  0.25  ppm  for  these  animal 
commodities  to  0.1  ppm. 

No  poultry  metabolism  study  is 
flvaildhle.  However,  based  on  a  poultry 
diet  containing  chlordimeform  residues 
only  from  cotton  products  [cottonseed 
meal  and  soapstock)  and  a  poultry 
feeding  study  submitted  in  1972.  EPA 
has  concluded  that  the  current  tolerance 
of  QJ^  ppm  for  chionmeform  residues  in 
the  meat,  fat,  and  meat  byproducts  of 
poultry  should  continue  unchanged. 

The  current  tolerances  for  residues  in 
milk  and  m  eggs  {QJQS  ppm)  are  at 
approximately  the  limits  of  detection  of 
the  analytical  method.  Therefore.  EPA  is 
not  proposing  lu  amend  these 
tnlerances. 

Elsewhere  m  this  issue  of  the  Federal 
Register,  EPA  is  publishing  a  related 
proposed  rule  (OPP-30m77)  which 
would  revoke  the  food  additive 
tolerances  in  40  CFR  185-750  for  the 
combined  residues  of  chlordimeform  in 
or  on  dried  prunes  and  in  40  CFR  186.750 
for  the  combined  residues  in  the  animal 
feed  dried  apple  pomace. 

On  February  19.  1968,  the  registrants 
of  ciilordimeform,  Ciba-Geigy 
Corporation  and  Nor-Am  Chemical 
Company,  advised  the  Agency  that  they 
would  voluntarily  cancel  all 
chlordimeform  registrations  effective 
February  19,  1989.  The  cancellations  will 
become  automatically  effective  on 
Febniary  19.  1989.  and  are  irrevocable. 
The  registrants  also  requested  that 
collon  related  tolerances  be  withdrawn 
on  December  31, 1990.  The  Agency  is 
reviewing  that  request  and  will  be 
publishing  a  proposed  notice  to  revoke 
cotton  related  tolerances  at  the 
appropriate  time, 

Based  on  the  voluntary  cancellation 
actions  the  .Agency  is  also  concurrently 
publishing  in  the  Federal  Register  a 
proposed  decision  not  to  initiate  a 
Special  Review  of  chlordimeform. 

Any  person  who  has  registered  or 
submitted  an  application  under  the 
Federal  Inseclicide.  Fungicide,  and 
Rodenticide  Act.  as  amended,  for  the 
registration  of  a  pesticide  which 
contains  chlordimeform  may  request 
within  30  days  after  publication  of 
revoke  certain  chlordimeform  tolerances 
and  to  amend  certain  others,  listed  in  40 
CFR  180.285.  be  referred  to  an  advisory 
committee  in  accordance  with  section 
408(el  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  this 
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proposal  to  revoke  or  amend  certain 
tolerances  listed  m  40  CFR  180.285  for 
residues  of  chlordimeform.  Comments 
must  bear  a  notation  indicating  the 
document  control  number.  [OPP- 
300178).  Tliree  copies  of  the  comments 
should  be  submitted  to  facthlate  the 
work  of  the  Agency  and  of  others 
interested  in  reviewing  the  comments. 
AM  written  comments  filed  pursuant  to 
this  notice  will  be  available  for  public  ' 
in.spection  in  Rm.  246.  CM  ?f2. 1921 
Jefferson  Davis  Highway.  Arlington.  VA, 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  legal  holidays. 
In  order  to  satisfy  requirements  for 
analysis  as  specified  by  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 
the  Agency  has  analyzed  the  costs  and 
benefits  of  this  proposal.  This  analysis 
is  available  for  public  inspection  in  Rm. 
246.  at  the  address  given  above. 

Executive  Order  12291 

Under  Executive  Order  12291,  the 
Agency  must  determine  whether  a 
proposed  regulatory  action  is  "major" 
and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  The  Agency  has  determined 
thdt  this  proposed  rule  is  not  a  major 
rt-giilalory  action,  i.e.,  it  will  not  have  an 
annual  e^ect  on  the  economy  of  at  least 
SlOO  million,  will  not  cause  a  major 
increase  in  prices,  and  will  not  have  a 
Bignifirjint  adverse  effect  on  competition 
or  the  abihty  of  US.  enterprises  to 
compete  with  foreign  enterprises. 

This  proposed  rule  has  been  reWewed 
by  the  Office  of  Management  and 
Budget  as  required  by  E.0. 12291. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L  96-354:"  94  Stat.  1164.  5 
U.S.C  601  et  seg],  and  it  has  been 
determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  governments,  or  small 
organizations. 

This  regulatory  action  is  intended  to 
prevent  the  sale  of  foodstuffs  primarily 
where  the  subject  pesticide  has  been 
used  in  an  unregistered  or  iltegat 
manner.  Because  all  registrations  for  use 
of  chlordimeform  on  food  crops  except 
cotton  were  cancelled  more  than  4  years 
ago.  the  Agency  anticipates  that  little  or 
no  economic  impact  would  occur  at  any 
level  of  business  enterprise  if  these 
tolerances  were  revoked. 

Accordmgly,  i  certify  that  this 
regulatory  action  does  not  require  a 
separate  regulatory  flexibility  analysis 
under  the  Regulatory  Flexibility  Act 


List  of  Subjects  in  40  CFR  Part  ISO 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  end 
recordkeeping  requirements. 

Doted  August  24. 1968. 
Victor  |.  Kimm, 

Assiatanl  Administrator  for  PeeUcides  and 
Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows; 

PART  180— (AMENDED] 

l.The  authority  citation  for  40  CFR 
Part  180  continues  to  read  as  follows: 
Authority.  21  U.S.C  M&u. 

2.  Section  180  285  is  revised  to  read  as 

follows- 

$  180.28S    Chiordimetorm;  totersnces  for 
residues. 

Tolerances  are  established  for 
combined  residues  of  the  insecticide 
chlordimeform  (A^-14-chloro-o-lolyI)- 
A'.A'-dimethyl-formadine]  and  its 
metabolites  containing  the  4-chloro-o- 
toluidine  moiety  [calculated  as  the 
insecticide)  from  application  of  the 
insecticide  as  the  free  base  or  as  the 
hydrochloride  salt  in  or  on  the  following 
raw  agricultural  commodities: 


ACTION:  Proposed  rule. 


Conunodiiy 


Came,  rai 

Cante,  metf .. 
Csnle.  mbyp- 

Cononsew).-.. 

Eos*     

Goats,  tat  ....„ 
Goats,  meat— 
Goats,  mtiyp... 

H09S.  tat 

Hogs,  meat..,.. 
Hoe«.  fnbyp... 

Hofset,  tat 

Horses,  meaft_ 
Horses.  (Vifayp_ 
Mrik _„ 


Poultry,  tat  ^„„ 
Poultry,  ineai.^ 
Poduy,  mbyp.~ 

Sheep,  tat  .. 

Sneep,  meal...- 
SHoop.  mbyp..., 


Parts  per 


01 

0.1 

0.1 

S 

005 

01 

01 

0.1 

0.1 

01 

ai 

0.1 
0.1 

01 
0  05 
0.25 
0  25 
OZS 
0,1 

ai 

0.1 


[FR  Doc  Be-21263  Filed  »-lS-B8:  6:45  am) 
BiLuMa  cooc  ssao-siMi 

40  CFR  Parts  185  and  186 

IOPP-300177;  FRL-344&-71 

Chlordimeform;  Revocation  of  Food 
and  Feed  Additive  Regulations 

AGENCV:  Environmental  Protection 
Agency  [EPA). 


summary:  This  document  proposes  the 
revocation  of  the  food  additive  tolerance 
hsted  in  40  CFR  lft5.750  and  the  feed 
additive  tolerance  listed  in  40  CFR 
1B5.750  for  combined  residues  of  the 
insecticide  chlordimeform  (A''-(4-chloro- 
a-toIyi)-NJV-dimethylformamidine)  and 
its  metabolites  containing  the  4-chloro- 
i>-toluidine  moiety  (calculated  as  the 
insecticide)  in  or  on  dried  prunes  and  m 
the  animal  feed  dried  apple  pomace, 
resulting  from  carryover  and 
concentration  of  residues  in  these 
processed  foods  and  feeds  when  present 
as  a  result  of  application  of  the 
insecticide  to  the  growing  crops  plums 
(fresh  prunesl  and  apples.  This  proposed 
action  is  being  initiated  by  EPA  to 
remove  food  additive  tolerances  which 
are  no  longer  necessary  because  the 
related  registered  uses  of  the  pesticide 
on  plums  (fresh  prunes)  and  apples  have 
been  voluntarily  cancelled  by  the 
registrants. 

DATE:  Written  commenla,  Jdentitied  by 
the  document  control  number  fOPP- 
300177),  must  be  received  on  or  before 
November  18,  1988- 

ADDRESS:  By  mail,  submit  comments  to: 
Public  Ducket  and  Freedom  of 
Information  Section.  Field  Operations 
Division  (TS-757C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington.  DC 
20460. 
In  person,  deliver  comments  to:  Rm,  246, 

CM  »2. 1921  lefferson  Davis  Highway. 

Arhngton.  VA- 

Information  submitted  as  a  comment 
concermng  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
[CBI].  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  wrillen 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Patricia  Critchiow,  Registration 
Division  (TS-767C1,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  2f>460. 
Office  location  and  telephone  number 

Registration  Support  and  Emergency 

Response  Branch,  Rm.  716,  CM  c2. 


36428 


Federal  Register  /  Vol.  53.  No.  181  /  Monday,  September  19.  1988  /  Proposed  Rules 


1921  Jefft^rson  Ddvig  Highway. 
Arlinston.  VA.  (7031-557-1806. 
SUPPLEMENTARY  INFORMATION: 

Elsewhere  in  this  issue  of  the  Federal 
Register.  EPA  \s  publishing  a  related 
document  fOPP-300178)  which  proposes 
the  revocation  or  amendment  of 
tolerances  for  combined  residues  of 
chlordimeform  and  its  metabolites 
containing  the  4'ch!oro-otoluidine 
moiety  (calculated  as  the  insecticide)  in 
or  on  various  raw  agricultural 
commodities,  mcludmg  revocation  of 
tolerances  for  apples  and  plums  (fresh 
prunes]. 

The  registrations  for  the  use  uf 
chlordimeform  on  the  growing  crops 
apples  and  piums  were  voluntarily 
cancelled  by  the  registrants  in  the  late 
1970's  and  early  1980'3.  Therefore,  the 
food  additive  regulations  for  residues  of 
chlordimeform  in  dried  apple  pKimace 
and  dned  prunes  are  no  longer 
necessary. 

Because  chlordimeform  is  not  a 
persistent  chemical  and  because  its 
registrations  for  use  on  apples  and 
plums  were  cancelled  more  than  4  years 
ago.  there  is  no  anticipation  of  residues 
occurrmg  m  the  commodities  because  of 
environmental  contamination. 
Consequently,  no  action  levels  will  be 
recommended  to  replace  the  food 
additive  tolerances  upon  their 
revocation. 

Based  on  the  information  considered 
by  the  Agency  and  discussed  herein  and 
m  the  related  proposed  rule  [OPP- 
300178]  published  in  this  issue  of  the 
Federal  Register,  EPA  proposes  to 
revoke  the  food  additive  tolerances  for 
combined  residues  of  chlordiineform 
and  its  metabolites  containing  the  4- 
chloro-o-toluidine  moiety  (calculated  as 
the  insecticide)  in  dried  prunes  and  in 
the  anima!  feed  dried  apple  pomace 
resulting  from  carr>'Over  and 
concentration  of  residues  in  these 
processed  foods  and  feed  when  present 
as  a  result  of  pesticide  application  to  the 
growing  crops  plums  (fresh  prunes]  and 
apples. 

On  February  19,  1988.  the  registrants 
of  chlordimeform.  Ciba-Geigy 
Corporation  and  Nor-Am  Chemical 
Company,  advised  the  Agency  that  they 
would  voluntarily  cancel  all 
chlordimeform  registrations,  including 
all  for  use  on  cotton,  effective  February 
19,  1989.  Both  companies  have  amended 
their  re^strations  so  as  to  terminate 
those  registrations  on  February  19.  1389. 
The  registrants  also  requested  that 
cotton-related  tolerances  be  *vithdrawn 
on  December  31.  1990.  The  Agency  is 
reviewing  that  request  and  w;!!  publish 


a  proposed  rule  to  revoke  cotton  related 
tolerances  at  the  appropriate  time. 

Based  on  the  voluntary  cancellalion 
actions,  the  Agency  is  also  publishing  in 
this  issue  of  the  Federal  Register  a 
proposed  decision  not  to  mitwitp  a 
Special  Review  of  chlordimeform. 

Interested  persons  are  invited  to 
s'jbmit  written  comments  on  this 
prupustil  to  revoke  the  fo'xi  and  feed 
additive  tolerances  listed  in  40  CFTl 
185  750  and  186.750  for  combined 
rpsidues  of  chlordimeform  in  dned 
prunes  and  dried  apple  pomace, 
redesigrwted  from  21  CFR  193  60  dn.'l 
5fil  80,  respectively,  in  the  Federal 
Register  of  |une  29.  1988  (53  FR  246661 
Comments  must  bear  a  notation 
indicatmg  the  document  control  number 
(OPP-300177).  Three  copies  of  the 
comments  should  be  submitted  to 
facilitate  the  work  of  the  Agency  and  uf 
others  interested  in  reviewing  the 
comments.  Al!  written  comments  filed 
pursuant  to  this  notice  will  be  available 
for  public  mspectiun  in  Rm.  246,  CM  «"2, 
1921  Jefferson  Davis  Highway. 
Arimgton,  VA,  between  8  a.m.  and  4 
p  m  .  Monday  through  Friday,  except 
legal  holidays 

In  order  to  satisfy  requirements  for 
analysis  as  specified  by  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 
the  Agency  has  analyzed  the  costs  and 
benefits  of  this  proposal.  This  analysis 
!S  available  for  public  inspection  in  Rm. 
246,  at  the  address  given  above. 

Executive  Order  12291 

Under  Executive  Order  122ffl.  the 
Agency  must  determine  whether  a 
proposed  regulatory  action  is  "major" 
and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impart 
Analysis.  The  .Agency  has  determined 
that  this  proposed  rule  is  not  a  raajor 
regulatory  action,  i.e..  it  will  not  have  an 
annual  effect  on  the  economy  of  at  least 
Si 00  miiiion.  will  not  cause  a  major 
increase  m  pnces.  and  will  not  have  a 
significant  adverse  effect  on  competition 
or  the  ability  of  US  enterprises  to 
compete  with  foreign  enterprises. 

This  proposed  rule  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  as  required  by  E.O  12291 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub   L  96-354.  94  Stat   1164  (5 
use.  601  et  seq  )).  and  it  has  been 
determined  that  it  will  nut  have  a 
significant  economic  impact  on  a 
substantial  number  of  timall  businesses, 
small  governments,  or  small 
organizations. 


This  regulatory  action  is  intended  to 
prevent  the  »ale  of  fot)dsttifT8  primarily 
where  the  8uh)prt  pesticide  has  been 
used  in  an  unregistered  or  illegal 
manner  Because  all  registratinns  for  use 
of  chlordimefiirm  on  apples  and  plums 
were  cancelled  tiy  1983,  it  is  anhcipated 
that  little  or  no  economic  impact  would 
occur  at  any  level  of  business  enterprise 

Accordingly,  1  certify  that  this 
regulatory  action  does  not  require  a 
sepiirate  regulatory  flexihilitv  analysts 
under  the  Reguiatory  Flexibility  Act 

Ijsl  of  Subjects  in  40  CFR  Parts  185  and 
186 

Food  additives.  Animal  feeds. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  rt*quiremenls.  i 

Dated.  AuuusI  24.  19fla. 
Victor  )  Kimm, 

Assistant  Adniinistmtor  for  Pesticides  and 
Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
Chapter  I  be  amended  as  follows: 

PART  185— {AMENDED! 

1.  In  Part  185: 

a.  The  authority  citation  for  Part  IBS 
continues  to  read  as  follows; 

Authority:  21  Lf  S  C  *4H. 

§185.750    (Ramovedl 

b.  By  removing  $  185.750 
Chiordimeform . 

PART  1S6— {AMENDED! 

2  In  Pan  18(v 

a.  The  authority  citation  for  Part  188 
continues  to  read  as  follows: 
Authority:  21  l.'.S.C  348. 

h.  Section  186.750  is  revised  to  read  as 

follows. 

§  1 86.750    Ctilordlmef  orm. 

Tolerances  are  established  for 
combined  residues  of  the  insecticide 
chlordimeform  l;V-i4-chloro-L;-Iolyl)- 
A^^V-dimethyl-formamidmel  and  its 
metabolites  containing  the  4-chioro-o- 
toluidine  moiety  (calculated  as  the 
insecticide}  in  the  following  processed 
animal  feeds,  resulting  from  carrjover 
and  concentration  after  application  of 
the  pesticide  to  the  growing  crops: 


Pvapat 

CononseeiJ  hulls 

to 

Monday 

September  19,  1988 
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Title  3— 

The  President 


Presidential  Documents 


Memorandum  of  September  15.  1988 


Memorandum  for  the  Secretary  of  Transportation,  the  Inited  States  Trade 
Representative 

Pursuant  to  section  6  of  the  Bus  Regulatory  Reform  Act  of  1982  (49  U.S.C. 
10922  {/)  (1)  and  (2)).  I  hereby  extend  for  an  additional  two  years  both  the 
moratorium  imposed  by  that  section  and  all  actions  taken  by  me  under  that 
section  on  the  issuance  of  certificates  or  permits  to  motor  carriers  domiciled 
in,  or  owned  or  controlled  by  persons  of,  a  contiguous  foreign  country.  This 
action  preserves  the  status  quo  and  will  maintain  the  moratorium  through 
September  19.  1990.  unless  earlier  revoked  or  modified 

This  memorandum  shall  be  publibhed  in  the  Federal  Register, 
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35 
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•July  1.  1984 

•July  1.  1984 
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CFR  index  ond  Fatdiligs  JWs - — 

Compieie  1988  CRt  set -.— 


Pr«:e 

Revision  Date 

15.00 

Ocl    1 

.  1987 

550 

Oct   • 

.  1987 

21.00 

Oct   ' 

.  1987 

14  00 

Oct   1 

.  1987 

1500 

Oct   1 

.  1987 

2400 

Oct 

.  1987 

I1.O0 

Oct   I 

,  1987 

18.00 

Oct    1 

1987 

14  00 

Oti    1 

1967 

900 

Ocl    1 

.  1987 

1800 

Oct-  1 

.  1967 

14,00 

Oct   1 

.  1987 

13  00 

Oct 

1987 

1300 

Oct 

.  1987 

7.O0 

Oc 

,  1987 

12,00 

Oct 

1987 

1200 

Ocf 

1987 

1400 

Oct 

1987 

13,00 

Oct 

.  1987 

19  00 

Oct 

,  1987 

10  00 

Oct 

1987 

17  00 

Or 

1987 

21  00 

Oct 

.  1987 

1000 

Ocl 

.  1987 

17  00 

Oct 

1987 

20  00 

Oct 

)987 

26  00 

Oct 

1967 

16.00 

Oct 

.  1987 

17  00 

Oct 

1987 

15.00 

Oct 

.  1987 

17  00 

Oct 

,  1987 

24,00 

Oct 

,  1967 

23  00 

Oct 

,  1987 

10  00 

Ocl 

,  1987 

25  00 

Oct 

.  1987 

19  00 

Oct 

,  1967 

17  00 

Oct 

1967 

22  00 

Oct 

,  1987 

17  00 

Od 

.  1987 

18  00 

Oct 

1,  1987 

1600 

Oct 

1,  1987 

1200 

Oct 

1.  1987 

14.x 

Od 

1,  1987 

„._ 595  00 

W«ToficSe  CFR  tdftion 

Compie'e  set  (one  time  moiling) ^ 125  00 

CorT,piere  set  (orw  n'T>e  moilmg) ^„.«.._- 115  00 

Subscnpfton  {moiled  os  issuedl ™. ^,^,^^ 185.00 

Subscnpiion  irrvailed  as  issued) „.„..„-.__— 185.00 

IndivtJjai  copies  .  . 3-75 


19B4 
1985 
1987 
1988 
1988 


'  B«(9uw  Tfii#  3  i;  ar  onmvJ  rorTpflotxyi  ihw  volKfnw  and  all  pr^viowi  votu«n«  lhl>^  b* 
rffomed  3S  c  oonnanerr  ■^^ierwice  Kwt« 

-  No  omefiOrTierii  K  fna  wdum*  we^  ptunuigofed  »jnnQ  m«  pcotl  HWi  V  1987  w  [>« 
31     1987    ft*  CFK  votum*  vssucO  WMar>   ■     15£"   Uxxrto  be 'eicufied 

^  No  «nen*T»rii  'c  ^nn  vo'ume  were  profnugoted  *mc  'f*  per«c  At*  '  1*>8C  ic  tfjr^ 
31    196?    The  C'C  volume  «sjec  31  »•  i^    '     'HO    iSoiK  b* -Fiar*d 

'TV  .iji,  1  'Ofi'i  rfrwr  of  31  CCfi  P-m  !-  16'^  romcwni  c  ne'e  ooN  'of  Parti  1-3<! 
ifKtustK    R»   itw  Ml  teirl  0*  tt»e  [>p«enw  Aai^iinux  fieoukitioni  r  fcm   ^-3^    corijH  nw 

-'  Nc  omeodm*™!  to  ffn:  voijme  were  prwvixnfi  AnnQ  frte  penoC  Ju^*  t  19$e  tc  tunt 
30    I'M   TV  ae  votcwn*  risoad  m  o*  Mv  I     WBb   shouK  be  rUtM^M 

'-  Thf  Wi  I  1965  ednwi  ot  4'.  CFB  OioWeo  1-  lOC  ccviiaf:'  c  -xne  (>v-,  tor  0<apteri  '  K 
49  «ick;U¥e.  hx  itte  tuU  WO  0*  prociyenw'  'ejk^wfwm  ir  Owc'e^  '  ic  49.  oxtsvtl  lh»  eievw 
CFK  volunws  tsw»d  a  ot  iuJi  1    I9E4  caniiiini.19  tUv^  tnap^tm 


Just  Released 


Code  of 
Federal 
Regulations 

Revised  as  of  July  1,  1988 


Quantity         Volume 


Title  29— Labor 
Parts  1911-1925  (Stock  No.  869-004-00109-6) 

Title  36 — Parks,  Forests,  and  Public  Property 
Part  200-End  (Stock  No.  669-004-00 l30-4j 

Title  37— Patents.  Trademarks,  and  Copynghts 
(Stock  No.  869-004-00131-2) 

Title  41 — Public  Contracts  and  Property  Management 
Chapters  102-200  (Stock  No.  869-004-00149-5) 


*  coTvjiaOve  cnechWi  o*  CFO  issuances  appeais  9vef>  Wo^vJay  ""  '^e  Federal  ^eK^-VPf  'r  ■'^  Quad*"  A;,*s 
8«ctKyi  in  adOrtKXi  a  cfieciiitst  of  curefit  CF <^  *o*urnes,  co'^p"sir>q  3  comp«et©  •l''^  se?  app^a-*  "it ---  "v>fih 
«i  me  LSA  iL«'  of  CFR  Sections  AtiecieOi 


Price 

$8  50 

20  00 

Amount 

$ 

13.00 

12  00 

Total  Order 

$ 

Jo  not  j^iacf) 

Order  Form 


I  to:  Superintendent  of  Documents,  U  S  Government  Printing  Ottice   Washington,  D  C   20402 


Enclosed  (Wkj  \ Uak«  cneck  or  mor>^  ordef  pcryabJe 

10  Suwnteocjent  o(  Documents   (Please  do  rK«  sefxJ  casT  Of 
MarK>s)   incKxle  an  addrtKxial  25%  lor  loreign  maiwng 


Ctatg*  tD  rrry  Oapoitt  teocHrt  No. 

I i  i-D 


iMQstavOard 

^■,    V,    y 


Ptease  send  me  the  Cod*  o(  Federal  Ragu4atlons  DuCi.cations  i  ha-e 
selected  atxive 


CradK  Cod  Odas  (My 
Total  c^a^qes  I        _ 


Ctedil 
Card  No- 


.  Fill  in  the  (x)«es  beiow 


Expiration  Date  , — i — i — , — , 
Month/Year  I     I     I     I     I 


For  Ollice  Use  Only 


Nam«  — Fifst,  Last 

;   1   M    :    ■    i    1    1    1    M 1    M    M    1    II    II    II 

i   M    !    1!   II   II    !   !   !   M   11   1    1   1   1   M   1    1   1   1   1    1 

U)mpany  name  Of  additicnal  address  .me 

1   !    M    1    M   1    1    M    1    1    1    1    1    1    1   1    1    1    1    M    M    M    II 

V"'    ,     ,     ,     ,     ,                                                                           Slate        ZIP  Code 

!  M  1  1  1  II  1  1  1  M  M  1  M  1  M  1  1  1  1  1  1  1  1  1 

t  N   II   II 1  1   1  1   1  1   1   1   1   1   1   II   1   1  1  1   1 

PLEASE  PRINT  OR  TYPE 


(J,., an-   ly 

Charges 

Enclosed 

To  tDe  ma^ied 

Subscriptions 

Postage 

Foreign  riandttng 

MMOB 

OPNR 

UPNS 

D'SCOunl 

Refund 

)88 


9-20-88 
Vol    bi 


Tuesday 
September  20,  1988 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Wash.nglon,  DC  20402 


OFFICIAL  BUSINESS 

Penalty  lor  private  use   S300    f^jsjf.^      ARBOR 


**:.■******»■****  «***5- DIGIT       48 1 06 

ci    pp    SEIRIA30DS   NOV      SS      F? 
SER I ALS'  "processing 

ut-tiv  MiCRoriLns  intl 

300    N    ZEEB    RD 

HI      4B106 


SECOND  CLASS  NEWSPAPER 


(ISSN  0097-6326) 


9-20-88 

Vol,    53  No.    182 

Pages   36431-36556 


Tuesday 
September  20,  1988 


BEST  COPY  AVAILABLE 


Federal  Register  /  Vol.  53,  No.  182  /  Tuesday.  September  20,  1988 


c 


•  ni 


Contents 


Federal  Register 

Vol    53,  Nn    162 

Tuesday.  September  20.  1988 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration.  Washington.  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  500.  as  amended,  44  U  SC  Ch 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch    I).  Distribution  is  made  only  by  the 
Supenntendeni  of  Documents.  U  S.  Government  Pnntiug  Office. 
Washington.  DC  20402. 

The  Federal  RegiBter  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  sgencies.  These  include  Presidential  proclamations  and 
ELxecutive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  pubiic 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 

for  $340.00  per  year    or  S170.00  for  8  months  m  paper  form,  or 
$188.00  per  year    or  $94.00  for  six  months  in  microfiche  form, 
payable  in  advance.  The  charge  for  individual  copies  is  $1  50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound.  Remit  check  or  money  order,  made  payable  to  the 
Supenntendent  of  Documents.  U.S    Government  Pnntmg  Office. 
Washington,  DC  20402.  or  charge  to  your  GPO  Deposit  Account 
or  VISA  or  Mastercard 

There  are  no  restrictions  on  the  republication  of  matenal 
appeanng  in  the  Federal  Register. 


How  To  Cite  This  Publication;  Use  the  volume  number  and  the 
page  number    Example:  53  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 

PUBUC 

Subscriptioos: 

Paper  or  fiche 

202-783-^238 

Magnetic  tapes 

275-^5328 

Problems  w-th  public  subscnptions 

2-5-3054 

Single  copies/back  copies: 

Paper  or  fiche 

783-3238 

Magnetic  tapes 

275-3328 

Problems  with  public  single  copies 

275-3050 

FEDERAL  AGENCIES 

Subscriptiotu: 

Paper  or  fiche 

523-5240 

Magnetic  tapes 

2-5-3328 

Problems  with  Federal  agency  subscnptions  5; 

For  other  leleptiotM  numbent.   see   tti«   Reader  ,\ids   section 
■  I  the  end  of  tfaia  issue 


ACTION  I 

NOTICES 

.Agency  information  collection  activities  under  0MB  review. 
36476 

Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service;  Farmers 
Home  Administration:  Federal  Crop  Insurance 
Corpuration;  Rural  Electrification  Administration 

Animal  and  Plant  Health  Inspection  Service  ' 

RULES 

ir.terstdte  transportation  of  animals  and  animal  products 
(quarantine):  , 

BmcellosiB  in  cattle  and  bison — 

State  and  area  classifications.  36433 
Tuberculosis  m  cattle  and  bison — 
State  and  area  designations.  36432 
Plant-related  quarantine,  domestic: 
Pink  bollworm.  36431 

Arms  Control  and  Disarmament  Agency 

NOTICES 

Meetings 
General  Aavisor>  Commttiee.  36476 

Arts  and  Humanities.  National  Foundation 

See  .NdtioDdl  Found.ition  nn  ih*'  Arts  ,irn1  the  Humanities 

Centers  for  Disease  Control  f 

NOTICES  I 

Grant  and  cooperative  agreement  awards: 

National  Academy  of  Sciences/Nalionel  Research 
Council.  36493 
Grants  and  cooperative  agreements:  availability,  etc.: 
Acquired  Immunodeficiency  Syndrome  (AIDS) — 
Prevention  and  ■furveillance  projects,  36492 

Civil  Rights  Commission 

NOTICES 

N.itive  Americans  civil  rights  issues;  hearing,  36477 


Coast  Guard 

RULES 

Drawbridge  operations: 

Maryland.  36452 
Ports  and  waterways  safety: 

Port  access  routes — 
Mobile.  AL,  36453 
PROPOSED  RULES 

Ant-horage  regulations: 

Louisiana.  36470 
Drawbridge  operations; 

North  Carolina.  36471.  36472 
[2  documentsf 


Commerce  Department 

See  a/so  Economic  Analysis  Bureau;  International  Trade 
Administration.  Minority  Business  Development 
Agency;  National  Oceanic  and  Atmospheric 
Administration 


NOTICtS 

Agency  infonnation  collection  activities  under  OMB  review, 

36477 
Senior  Executive  Service; 
Performance  Review  Board;  membership.  36477 

Committee  for  the  tmpiementatlon  of  Textiie  Agreements 

NOTICES 

Cot'oTi.  wlhii    cind  mdn  niaJe  Icvtiiet) 

M^xiLu  M^-rs 
Export  visa  requirements;  certification,  waivers,  etc.: 
Pakistan.  36479 

Commodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals; 
Kansas  City  Board  of  Trade — 
Sorghum,  36480 

ComptroHer  of  the  Currency 

PROPOSED  RULES 
NnUonal  bnnks 
National  and  Distnc'  of  Columbia  banks,  and  federally 

licensed  branches  and  agencies  of  foreign  banks; 

semiannual  fee  assessment  schedule.  36556 

Consumer  Product  Safety  Commission 

NOTICES 

Meelmgs;  Sunshine  Act.  36533 
Defense  Department 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Defense  Inleiligence  Agency  Advisory  Board.  36481 

Meetings: 
Defense  Information  School  Board  of  Visitors.  36481 
Mditary  Personnel  Testing  Advisory  Committee.  36481 
Scientific  Advison  Group,  36481 

Procurement. 
Data  acquired  from  contractors  under  defense  contracts. 
36481 

Economic  Analysis  Bureau 

PROPOSED  RULES 

Direct  inveslment  surveys: 
Foreign  direct  investments  in  United  States — 
Raising  exemption  levels  for  BE-15.  36468 

Economic  Regulatory  Administration 

NOTICES 

N<itural  gas  exportation  and  importation: 

Ocean  Stale  Power.  36483 

Education  Department 

NOTICES 

Grants;  availability,  etc.: 
Bilingual  education — 
Academic  excellence  program.  364BZ 


IV 


Federal  Register  /  Vol.  53,  No.  182  /  Tuesday.  September  20,  1988  /  Contents 


Employment  and  Training  Administration 

NOTICES 

Federal. State  unemployment  compensation  program: 
Interest  relief  on  advances  under  Title  XII  of  Social 
Security  .Act:  State  certifications.  36513 

Energy  Department 

See  a/so  Economic  Regulatory  Administration:  Hearings 
and  Appeals  Office.  Energy  Department 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Louisiana  State  University,  36482 
Underground  iniection  Practices  Council,  36482 

Environmental  Protection  Agency 

RULES 

Water  pollution  control 
Ocean  dumping:  site  designations — 
Arecibo  Harbor,  PR,  etc..  36455 

PROPOSED  RULES 

Air  qualify  implementation  plans,  approval  and 
promulgation,  various  States 
California,  38473  ■ 
Superfund  program. 
National  oil  and  hazardous  substances  contingency 
plan — 
.National  pnorities  list  update:  correction.  36474 

NOTICES 

Air  pollution  control:  new  motor  vehicles  and  engines: 
California  pollution  control  standards — 
Preemption  waiver  36488 
Superfund:  response  and  remedial  actions,  proposed 
settlements,  etc.. 
Bostic  Equi'pment  Garage  Drum  Site.  NC.  36489 

Executive  Office  of  ttie  President 

See  .Management  and  Budget  Office 

Export  Administration  Bureau 

See  International  Trade  Administration 

Farmers  Home  Administration 

RULES 

Program  regulations; 
Form  FmHA  1944-3,    Budget  and/or  Financial  Statement" 
format  change 
Correction.  36432 

Federal  Aviation  Administration 

RULES 

Airport  radar  service  areas.  36542 
Airworthiness  directives: 

Boeing,  36434 

McDonnell  Douglas.  3M36.  36438 
(2  documents) 

Mitsubishi,  36437 
PROPOSEt)  RULES 
Airworthiness  directives: 

Aerospatiale.  36466 

Boeing.  36487 

Federal  Crop  Insurance  Corporation 

PROPOSED  RULES 

Crop  insurance  regulations 
General  provisions,  etc..  36464 


Federal  Deposit  Insurance  Corporation 

PROPOSED  RULES 

i^actice  and  procedure. 
.Newspaper  publication  or  comment  solicitation 

requirements,  36464 

Federal  Reserve  System 

NOTICES 
Meetings: 

Consumer  Advisory  Council,  36489 
Meetings:  Sunshine  Act,  36533 
Applications,  hearings,  determinations,  etc.: 

Bank  of  Boston  Corp  et  al.,  36490 

BankAmerica  Corp  .  36490 

Big  SiOUX  Financial  Inc..  36491 

Florida  First  international  Corp.  et  al.,  36491 

Gleason,  lohn  [.,  et  al..  36491 

Healtti  and  Human  Services  Department 

St-c  C:fnltTs  fur  Di.sfMse  Ccntml,  ilfailh  Care  Financing 

.AdTimistr-iiii'n   Putiiii   Health  Service 

Healtti  Care  Financing  Administration 

NOTICES 

M.'dKare: 

Fiscal  intermediaries'  and  carriers'  budgets:  data, 
standards,  and  methodology.  36495 

Health  Resources  and  Services  Administration 

Sep  f-Mu  Hf..;:}:  Scrv:f  i- 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Spenni  ri-!!!,-:.:  priici"i!,iri-s    inip.i-rni'ni.ition,  IMHIi 

Housing  and  Urban  Development  Department 

RULES 

i.ow  income  housing: 

Housing  voucher  program 
Correction,  36450 
Morgage  and  loan  insurance  programs: 

Maximum  mortgage  limits  for  high-cost  areas,  36448 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

36504-38506 

(4  documents) 
Interstate  land  sales  registration: 
Administrative  proceedings,  36507 

Interior  Department 

See  Land  Management  Bureau:  Minerals  Management 

Service:  Nation.il  Parle  Service 

Internal  Revenue  Service 

RULES 

Income  taxes: 

Deductiiitlity  of  employee  awards,  3t}450 

International  Trade  Administration 

RULES 

Export  administration  regulations: 
Commodity  control  list — 
Electronics  and  precision  instruments:  COCOM  review. 
36439 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Southern  Railway  Co..  36511 


Federal  Register  /  Vol.  53.  No,  182  /  Tuesday,  September  20,  1988  /  Contents 


Labor  Department 

.SV'f'  also  Employment  and  Training  Administration:  Mine 
Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
36512 

Land  Management  Bureau 

NOTICES 

Resource  miinugement  plans,  etc: 

Socorro  Resource  Area,  NM.  3aW8 
Survey  plat  filings 

North  Carolina,  36509 
(4  documents) 

Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals 
Cumulative  reports.  36536 

Maritime  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Farrell  Lines  Inc.;  correction,  36534 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions.  I 

Hard  Luck  Leasing  Coal  Co.,  36513 
Helton  Energy,  36514 
Mercury  Coal  Co.,  36514 
12  Vein  Coal  Co.,  36514  1 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf:  development  operations 
coordination: 
Chevron  U,S.A.  Inc.,  36509 
Koch  Exploration  Co..  38510 
Royalty  management: 
Onshore  oil  and  gas  production  accounting:  responsibility 
transfer  from  BLM:  lease  operators,  reporting 
instructions,  36510 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications: 
Virginia,  36477 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

-Acquisition  regulations,  3(>475 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
36515 

(2  documents) 

National  Foundation  on  ttie  Arts  and  ttie  Humanities 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
36516 

National  Institute  for  Occupational  Safety  and  Health 

.See  Centers  for  Disease  Control 


Gulf  of  .Alaska  groundfish.  36462 
National  Park  Service 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations — 
Guam  et  al.,  36511 

f»ottaf>r-t  Science  Foundation 

NOTICES 

Meetings: 

Engineering  Adviso-y  Committee.  36516 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 
Reactor  Safeguards  .Advisory  Committee.  36516 

Office  of  Management  and  Budget 

See  Mdn,i,gement  and  Budget  Office 

Public  Healtti  Service 

See  also  Centers  for  Disease  Control 

NOTICES 

Committees:  establishment,  renewal,  termination,  etc.: 
Childhood  Vaccines  Advisory  Commission:  nominations. 

385IM 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials' 
Overpack  for  fissile  uranium  hexafluoride:  transport  and 
use  safety.  36548 

NOTICES 

Hazardous  materials: 

Applications:  exemptions,  renewals,  etc.  36529.  36530 

(2  documents) 

Rural  Electrification  Administration 

NOTICES 

Environmental  statements:  availability,  etc.: 
Edgecombe-Martin  County  Electric  Membership  Corp.. 

3i^~B 

Securities  and  Exctiange  Commission 

NOTICES 

Self-regulatory  organizations:  proposed  rule  changes; 

Pacific  Stock  Exchange.  Inc.,  36522,  36523 
{2  documents) 
Applications,  hearings,  determinations,  etc : 

American  Airlines,  Inc..  36517 

Hutton  Municipa)  Series  Inc.  et  al..  38518 

Standard  Oil  Co.  ei  al  .  36520 

Small  Business  Administration 

NOTICES 

Meetings 

Presidential  Advisory  Committee  on  Small  and  Minority 
Business  Ownership.  36528 
Meetings:  regional  advisory  councils: 

Georgia.  36527 

Oregon.  36528 


National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  i  on-^ervation  and  management: 
Atlantu:  surf  clam  and  ocean  quahog,  36462 


Stale  Department 

HULES 

Acquisition  regulations 
Correction.  36461 


VI 


Federal  Register  /  Vol.  53.  No.  182  /  Tuesday,  September  20.  lOaS  /  Contents 


NOTICES 

Meetings. 

Private  International  Law  Advisory  Cornmiltee,  36528 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implpmentation  of  Textile 
Agreemer^rs 

Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration; 
Maritime  Administration:  Research  and  Special 

Proi^rams  Administration 

Treasury  Department 

See  Comptroller  of  the  Currency;  Internal  Revenue  Service 


Separate  Parts  tn  This  Issue 

Part  It 

Office  of  Management  and  Budget,  36536 

Part  III 

Department  of  Transportation,  Federal  Aviation 
Admmistration.  36542 

Part  IV 

Department  of  Transportation.  Research  and  Special 

Programs  Administration.  36548 

Part  V 

Department  of  the  Treaaur>',  Comptroller  of  the  Currency. 
36556 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  iisl  of  the  parts  affected  tnis  montti  can  t>e  tound  m 
ttw  Reader  Atds  section  al  tne  end  o(  ttiis  issue 


7CFR 

301 .._ 

36431 

36432 

1965 

36432 

401.._..         

9Cft< 

77    .  .._ „ 

36464 

...„     36432 

78 

.36433 

12  CFR 

B... _ „.... 

....     36556 

303 

36464 

14  CFR 

39  (4  documents). 


36434- 
36436 
36542 


71  

Propoiad  RutaK 

39  (2  documents) 36466, 

36467 


IS  CFR 

370    . .           

. .  ..36439 

399 

- .36439 

806...        

36468 

24  CFR 

201 

36448 

203 . 

234_ 

36448 

36448 

813 

887 

888 

26CFR 

1 


364S0 

36450 


.36460 


33  CFR 

117 

364S2 

166 

110 

....  36453 
38470 

117  (2  documents) 

40  CFR 

226             

...36471. 
36472 

36455 

52 

36473 

300.. 

41  CFR 

Ch.  6 _ 

....  36474 
....  36461 

1615 

....36475 

49  CFR 

171 _ „. 

173 _          

_. 36648 
3SS48 

178 

...38548 

50  CFR 

652 


Reader  Aids 

Addiiiona!  information,  including  a  list  of  public 
ldW3,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


36431 


Rules  and  Regulations 


Federal  Register 
Vol.  53.  No.  1B2 
Tuesday.  Septeint>er  20.  1988 


This   section   ot   the   FEDERAL    REGISTER 
contains   regulatory   documents   having 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


7  CFR  Part  301 


[Docket  88-1121 


Pink  Bollworm  Regulated  Areas; 
Removal  of  Miasissippi  From  List  of 
Quarantined  States 

agency:  Animdl  and  Plant  Health 
Inspt'Llion  Service.  USDA. 
action:  Interim  rule. 

SUMMARY:  We  are  amending  the  pink 
bollworm  quarantine  and  regulations  by 
removing  previously  regulated  areas  m 
Mississippi  and  by  removing  Mississippi 
from  the  list  of  states  quarantined 
because  of  pink  bollworm-  We  have 
determined  that  pink  bollworm  has  been 
eradicated  in  Mississippi.  This  action  is 
necessary  to  remove  unnecessary 
restrictions  on  the  interstate  movement 
of  regulated  articles. 
dates:  Interim  rule  effective  September 
20, 1988.  Consideration  will  be  given 
only  lo  comments  postmarked  or 
rt'ceived  on  or  befoi^  November  21, 
1988, 

ADDRESSES:  Send  an  original  and  three 
copies  of  written  comments  to  APHIS. 
t^SDA.  Room  1143,  South  Building.  P.O. 
Box  96464.  Washington  DC  2t)0<X>-6464. 
Please  state  that  your  comments  refer  to 
Docket  Number  88-112.  Comments 
received  may  be  inspected  at  Room  1141 
of  the  South  Building  between  8  am. 
and  4:30  p.m..  Monday  through  Fnday. 
except  holidays- 

FOR  FURTHER  INFORMATION  CONTACT: 
Sidney  K.  Cousms,  Operations  Officer. 
Domestic  a.id  Emergency  Operations 
Staff.  PPQ,  APHIS,  USD  A.  Room  661. 
Federal  Building,  6505  B<-U:rest  Road, 
Hvattsi.i!le.  MD  20782.  301^36-6365. 


SUPf>l£MENTARY  INFORMATION: 

Background 

The  pink  bollworm.  Pectinophora 
gossypielh  (Saunders),  is  one  of  the 
most  destructive  and  widespread  insect 
pests  of  cotton  in  the  world.  This  msect 
spread  to  the  United  States  from  Mexico 
in  1917,  and  now  exists  throughout  most 
of  the  cotton-producing  states  west  of 
the  Mississippi  River. 

Prior  to  the  effective  date  of  this 
document,  the  pink  bollworm  quarantine 
and  regulations  (contained  in  7  CFR 
301.52  et  seq..  and  referred  to  below  as 
the  regulations)  quarantined  the  states 
of  Anzona.  Arkansas,  California. 
Louisiana.  Mississippi.  Nevada.  New 
Mexico,  Oklahoma,  and  Texas  because 
of  the  pink  bollworm.  The  regulations 
restrict  the  interstate  movement  of 
regulated  articles  from  regulated  areas 
in  quarantined  states  for  the  purpose  of 
preventing  the  artificial  spread  of  the 
pink  bollworm. 

Surveys  conducted  by  inspectors  of 
the  US.  Department  of  Agriculture  and 
offif.ials  of  state  agencies  of  Missis.sippi 
have  established  that  pmk  bollworm  no 
longer  exists  in  previously  regulated 
areas  in  Bolivar  and  Washington 
counties  in  Mississippi.  Therefore,  we 
are  removing  these  counties  from  the  list 
of  regulated  areas  in  §  301-52-2a  Since 
there  are  no  longer  any  areas  remaining 
in  Mississippi  designated  as  regulated 
areas,  we  are  also  deleting  Mississippi 
from  the  list  of  states  quarantined 
becaiise  of  pmk  bollworm 

Immediate  Action 

lames  W.  Glosser,  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  a  situation 
exists  that  warrants  publication  of  this 
rule  without  prior  opportunity  for  public 
comment.  Immediate  action  is  necessary 
to  relieve  unnecessarj'  restrictions  on 
the  interstate  movement  of  regulated 
articles. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  mle  are 
impracticable  and  contrary  to  the  pubUc 
interest  under  these  conditions,  there  is 
good  cause  under  5  U.S.C  553  to  make 
this  rule  effective  upon  publication.  We 
will  consider  comments  that  are 
postmarked  or  received  within  60  days 
of  publication  of  this  interim  rule  in  the 
Federal  Register.  As  soon  as  possible 
after  the  comment  period  closes,  we  will 
publish  another  document  in  the  Federal 
Register  discussing  the  comments  we 
received  and  any  amendments  we  are 


making  to  the  rule  as  a  result  of  the 
comments. 

Executive  Order  12291  and  Regulalon, 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  ;s 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rjle  will  have  an 
effect  on  the  economy  of  less  than  Si 00 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  slate,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  emploimient,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  action  affects  the  interstate 
movement  of  regulated  articles  from 
specified  areas  in  the  state  of 
Mississippi.  There  are  hundreds  of  small 
entities  that  move  these  articles 
interstate  from  nonregulated  areas  m  the 
United  States.  However,  based  on 
information  compiled  by  the 
Department,  it  has  been  determined  that 
eight  small  entities  move  these  articles 
interstate  from  the  previously 
quarantined  areas  in  Mississippi. 
Further,  we  estimate  that  this  action  will 
save  approximately  $7,000  per  year. 

Under  these  circumstances,  the 
Administrator  of  the  An:mai  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  regulations  in  this  subpart  contain 
no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (-14 
U-S.C.  3501  etseq). 

Executive  Order  12372 

This  program./activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
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slate  and  local  officiala.  (See  7  CFR  Part 
3015.  SuDparl  V.) 

Ust  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodilies.  Pink 
boUworm,  Plant  diseases.  Plant  pests, 
Pia.nts  (AgncuJture).  Quarantine, 
Transportation. 

Accordingly,  7  CFR  Part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1  The  authonty  citation  for  Pht*  :m)1 
continues  to  read  as  follows: 

Authority:  7  U.S  C.  ISObb.  LSOdd.  iSOee. 
150ff:  161.  162  and  lft4-187:  7  CFR  Zl".  2.51. 
and  ."171.2lct 

§  301.52    [Ainen<l*dl 

2  In  5  301  52(a)  the  reference  to 

'M:9sts5ippt'*  IS  removed. 

§301.S2-2a    [Am«nd«cll 

3.  In  5  301,52-2a.  the  reference  to 
Mississippi  and  ail  of  the  matenai  for 
Mississippi  thereunder  is  removed. 

Done  a!  WaahmgTm.  DC.  thi»  loth  day  of 
September.  IMfl. 
iames  W.  Gtosser. 

Administraior.  Animal  and  Plant  Heailh 
/nspeclion  Service 

[VH  Doc  88-214S2  FUed  9-19-68:  8:45  am] 
BILUMG  COOC  MIO-M-M 

Farmers  Home  Administration 

7  CFR  ParU  1944  and  1965 

Form  FmHA  1944-3,  "Budget  and/or 
Financial  Statement":  Correction 

AGENCY:  Fanners  Home  Administration. 

USDA. 

action:  Final  rule;  correction. 


summary:  The  Farmers  Home 
Administration  (FmHA)  corrects  a  final 
Pile  published  May  IB.  1988  (53  FR 
17687],  In  this  final  rule,  a  portion  of  the 
amendatory  language  for  the  change  in  7 
CFR  Part  1944,  Subpart  I.  5  1944.467[b)(ll 
was  inadvertently  omitted.  Also,  the 
reference  to  7  CFR  Part  1965.  Subpart  A. 
Exhibit  C  in  amendatory  item  2(h)  is 
removed.  The  intent  of  this  action  Is  to 
correct  these  errors. 
EFFECTIVE  DATE:  September  20.  1988, 

FOR  FURTHER  INFORMATION  CONTACT: 

Dale  Ailing,  Senior  Loan  Specialist, 
Ser\-icing  Branch,  Single  Family  Housing 
Servicing  and  Property  Management 
Division.  Fml^LA..  USDA.  4th  and 
Independence  Avenue  SW..  Washington 
DC  20250.  telephone  (202)  382-1452. 

SUPPLEMEIfTARY  INFORMATION: 

As  corrected,  the  first  sentence  of  the 
amendatory  language  to  amendment 
number  5  should  read  as  follows: 


PART  1944— [CORRECTED  1 

S  1944.467    lCorr«ct*d] 

1.  Part  1944.  Subpart ).  $  1944,467. 
introductory  paragraph  (b){l]  is 
amended  by  changing  the  reference  in 
the  first  sentence  from  "Form  FmHA 
431-3.  'Family  Budget' "  to  "Form  1944-3. 
'Budget  and/or  Financial  Statement'." 

As  corrected,  the  amendatory 
language  to  amendment  number  2(fa) 
shouJd  read  as  follows: 

PART  1965— {CORRECTED! 

§1965.12    [Corrected! 

2.  Pact  1965.  Subpart  A.  S  1965.12(f). 
Dated:  September  7. 190&. 

Vance-  L  Clerk. 
Adtninistntor.  Farawn  Home 
Administration. 

[FR  Doc.  68-21270  Filed  9-19-68;  8:45  ami 
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Animal  and  Plant  Heatth  Inspection 
Service 

9  CFR  Part  77 

(Docket  No.  88-1321 

Tuberculosis  In  Cattle  and  Bison:  State 
Designation 

agency:  .Animal  and  Plant  Health 
Ir.spection  ServTce,  USDA. 
action:  Inlenm  rule. 

SUMMARY:  We  are  amending  the 

regulations  governing  the  interstate 
movement  of  cattle  and  bison  because 
of  tuberculosis  by  raising  the 
designation  of  the  state  of  Arkansas 
from  a  modified  acccredited  state  to  an 
accredited-free  state.  This  action  is 
necessary  because  we  have  determined 
that  Arkansas  meets  the  criteria  for 
designation  as  an  accredited-free  state. 
DATES:  Interim  rule  effective  September 
20, 1988.  Consideration  will  be  given 
only  to  comments  postmarked  or 
received  on  or  before  November  21,  1988. 
ADDRESSES:  Send  an  original  and  three 
copies  of  written  comments  to  APHIS. 
USDA.  Room  1143.  South  Building,  P.O. 
Box  96464.  Washmgton.  DC  20090-«464. 
Please  slate  that  your  comments  refer  to 
Docket  Number  88-132.  Comments 
received  may  be  inspected  at  Room  1141 
of  the  South  Building  between  8  a.m. 
and  4:30  p.m..  Monday  through  Fnday. 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Ralph  L  Hosker.  Senior  Staff 
Velerinarian.  Domestic  IVograma 
Support  Staff.  VS.  APHIS.  USDA.  Room 
815.  Federal  Building.  6505  Beicresl  Road 


Hyattsville.  Maryland  20782,  (301)  436- 

8438. 

SUPPt^MENTARV  INFORMATION: 

Background 

The  'Tuberculosis"  regulations 
(contained  in  9  CFR  Part  77  and  referred 
to  below  as  the  regulations)  regulate  the 
interstate  movement  of  cattle  and  bison 
because  of  tuberculosis.  The 
requirements  of  the  regulations 
concerning  the  interstate  movement  of 
cattle  and  bi.<ion  not  known  to  be 
affected  with,  or  exposed  to. 
tuberculosis  are  based  on  whether  the 
cattle  and  bison  are  moved  from 
jurisdictions  designated  as  accredited- 
free  states,  modified  accredited  states  or 
nonmodified  accredited  states.  The 
criteria  for  determining  the  status  of 
slates  (the  term  state  is  defined  to  mean 
any  state,  territory,  the  District  of 
Columbia,  or  Puerto  Rico)  or  portions  of 
states  are  contained  in  a  document 
captioned  "Uniform  Methods  and 
Rules — Bovine  Tuberculosis 
Eradication."  1985  edition,  which  has 
been  made  part  of  the  regulations  by 
incorporation  by  reference.  The  status  of 
either  states  or  portions  of  states  is 
based  on  the  rate  of  tutierculosis 
infection  present  and  the  effectiveness 
of  a  tuberculosis  control  and  eradication 
program. 

Before  publication  of  this  interim  rule, 
Arkansas  was  designated  in  $  77.1  of 
the  regulations  as  a  modified  accredited 
state.  However.  Arkansas  now  meets 
the  requirements  for  designation  as  an 
accredited-free  state.  Therefore,  we  are 
amendmg  the  regulations  by  removing 
Arkansas  from  the  hsi  of  modified 
accredited  stales  in  $  77.1  and  adding  il 
to  the  Ust  of  8ccredited-h%e  states  in 
that  section. 

Immediate  Action 

James  W.  Closser,  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determmed  that  a  situation 
exists  that  warrants  publication  of  this 
rule  without  pnor  opportunity  for  public 
comment.  It  is  necessary  to  change  the 
regulations  so  that  they  accurately 
reflect  (he  current  tuberculosis  status  of 
Arkansas  as  an  accredited-free  stale 
and  thereby  provide  prospective  cattle 
and  bison  buyers  with  accurate  and  up- 
to-date  information,  which  may  affect 
the  marketability  of  cattle  and  bison 
since  some  prospective  buyers  prefer  to 
buy  cattle  and  bison  from  accredited- 
free  slates. 

Since  pnor  notice  and  other  public 
procedures  with  respect  to  this  rule  are 
impracticable  and  contrary  to  the  public 
interest  under  these  conditions,  there  is 
good  cause  under  5  U.S.C.  553  to  make  il 
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effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Repstef.  We  will  c^raider 
r/>mments  that  are  postmarked  or 
received  within  60  days  of  publication  of 
this  interim  rule  in  the  Federal  Register. 
As  soon  as  possible  after  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register 
discussing  the  comments  we  receive  and 
any  amendments  we  are  making  to  the 
rule  as  a  result  of  the  comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Acl 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  delermined  thai  il  is 
not  a  "major  rule."  Based  oo  information 
compiled  by  the  Department,  we  have 
delermined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  major  increase 
in  casta  or  prices  for  consumers. 
individual  industries.  Federal  stale  or 
local  govermnenl  agencies,  or 
geogra{^tc  regions,  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  122&1. 

Cattle  and  bison  moved  interstate  are 
moved  for  slauf^ter,  for  use  as  breeding 
stock,  or  for  feeding  Changing  the  status 
of  the  state  of  Arkansas  may  aff*?c1  the 
marketability  of  cattle  and  bison  from 
the  slate  since  some  prospective  cattle 
and  bison  buyers  prefer  to  buy  catlle 
and  bison  from  accredited-free  states. 
This  may  result  in  some  beneficial 
economic  impact  on  some  small  entities. 
However,  based  on  our  experience  in 
similar  designations  of  other  states,  the 
impart  should  not  be  significant. 

Under  these  circumstances,  the 
.Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  enbties. 

Paperwork  Reduction  Act 

"Hie  regutaticms  in  this  subpart  contain 
no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  etseq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 


Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
slate  and  local  officials.  (See  7  CFR  Part 
3015.  Subpart  V.) 

List  of  SubjecJs  id  9  CFR  Part  77 
Animal  diseases.  Bison.  Cattle. 

Transportation.  Tuberculosis. 

Accordingly.  9  CFR  Part  77  is 
amended  as  follows: 

PART  77— TUBERCULOSIS 

1.  The  authority  citation  for  Part  77 
continues  to  read  as  follows: 

Authority:  21  U  SXl  111.  114. 114a.  115-117. 
120. 121. 134b.  134£;  7  CFR  2-17,  2.51  and 
3n.21d). 

§77.1    lAmendedl 

2.  In  §  77.1,  paragraph  (2)  of  the 
definition  for  "'Modified  accredited 
state"  is  amended  by  removing 
"Arkansas". 

3.  In  5  77.1.  paragraph  (2)  of  the 
definition  for  "Accredited-free  state"  is 
amended  by  adding  "Arkansas" 
immediately  before  "Colorado". 

Done  at  Washington.  DC.  this  15th  day  of 
Septemher.  1988. 
lames  W.  Gkieaer. 

AdrmniBlrotor.  Animal  and  Plant  Health 
Inspection  Sen'ice. 
[FR  Doc.  8B-Z1451  Piled  9-10-88: 8:45  am) 

BILLMOCOOe  Mtf-»MI 


9  CFR  Part  78 

I  Docket  No.  $8-134) 

BruceUosls  in  Cattle;  State  and  Area 
Classifications 

agency:  Ammal  and  Plant  Health 

Inspection  Service.  USDA. 
ACTION:  Interim  rule. 

SUMMARY:  We  are  amending  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  cattle  by 
changing  the  classification  of  Puerto 
Rico  from  Class  Free  to  Class  A  We 
have  determined  thai  Puerto  Rico  now 
meets  the  standards  for  Class  A  statue. 
This  action  places  certain  restrictions  on 
the  interstate  movement  of  cattle  from 
Puerto  Rico. 

DATES:  Inlenm  rule  effective  September 
20,  1988.  Consideration  will  be  given 
only  to  comments  postmarked  or 
received  on  or  before  November  21. 
19B8. 

ADOnesSES:  Seiid  an  ongioal  and  three 
copies  of  your  comments  to  APHIS, 
USDA,  Room  1143.  South  Building.  P.O- 
Bux  96464.  Washington.  DC  20090-6464. 
Please  stale  that  vour  comments  refer  lo 


Docket  .No.  88-134.  Comments  received 
may  be  inspected  at  Room  1141  of  the 
South  Building  between  8  a.m.  and  430 
pjn.,  Monday  through  Fnday  except 
holidays. 

FOR  FURTMCH  INFOfNIIATION  CONTACT: 

Dr.  Ian  Huber,  Senior  Staff  Ve'.ennarisn. 
Domestic  fVograms  Support  Staff.  VS. 
APHIS,  USDA.  Room  812.  Federal 
Building.  6505  Beicresi  Road. 
Hyattaville.  MD  20782;  301-436-5965, 
SUPPLEMENTARY  INFOM4ATKM: 

Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  man.  caused  by 
bacteria  of  the  genus  BruceUo- 

The brucellosis  regulations  contained 
in  9  CFR  Part  78  (referred  lo  below  as 
the  regulations)  provide  a  system  for 
classifying  states  or  portions  of  states 
according  to  the  rale  of  brucella 
infection  present  and  the  general 
effectiveness  of  a  brucellosis  control 
and  eradication  program  The 
classifications  are  Class  Free,  Class  A. 
Class  B.  and  Class  C,  Slates  or  areas 
that  do  not  meet  the  minimum  standards 
for  Class  C  status  are  required  to  be 
placed  under  Federal  quarantme. 

The  bruceliosifi  Class  Free  status  i» 
based  on  a  finding  of  no  knowTi 
brucellosis  in  catlle  in  the  state  or  area 
for  the  12  months  preceding 
classification  as  Class  Free.  The  Cass  C 
status  is  for  slates  or  areas  with  the 
highest  rate  of  brucellosis  Class  B  and 
Class  A  fall  in  between  these  two 
extremes  Restnctiotis  on  moving  cattle 
interstate  are  reduced  as  a  slate  or  area 
moves  toward  or  achieves  Class  Free 
status. 

The  standards  for  classification  of 
slates  or  areas  consist  of  maintaining: 
[1)  A  cattle  herd  infection  rate  no!  to 
exceed  a  stated  level  dunng  12 
consecutive  months:  (2)  a  rate  of 
infection  in  the  cattle  populahon  (based 
on  the  percentage  of  brucellosis  reactors 
found  in  the  Market  Cattle  Identification 
(MCI)  program — a  program  of  testing  at 
stockyards,  farms,  ranches,  and 
siaughtenng  establishmeQls]  not  to 
exceed  a  stated  level;  |3)  a  surveillance 
system  that  includes  testing  of  dair>' 
herds,  participation  of  all  slaughtering 
establishments  in  ihe  MCI  program, 
identification  and  momlonng  of  herds  at 
high  risk  of  mfecuon— including  herds 
from  which  infected  ammals  have  been 
sold  or  received  and  herds  ad>acenl  lo 
infected  herds,  and  havmg  an  mdividual 
herd  plan  in  effect  wilhm  a  staled 
number  of  days  after  a  herd  owner  is 
notified  of  the  findmg  of  brucelloeis  in 
his  or  her  herd,  and  (4}  muumum 
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procedural  standards  for  administering 

the  program. 

Before  the  publication  of  this  interim 
rule.  Puerto  Rico  was  classified  as  Class 
Free  because  of  a  finding  of  no  known 
brucellosis  in  cattle  for  at  least  12 
months.  However,  brucellosis  has  now 
been  diagnosed  in  three  of  the 
approximately  30.000  cattle  herds  m 
Puerto  Rico,  and  only  one  of  those  herds 
is  being  slaughtered.  Under  these 
circumstances.  Puerto  Rico  no  longer 
meets  the  standards  for  Class  Free 
status. 

To  attain  and  maintain  Class  A  status, 
a  state  or  area  must:  (1)  Maintain  a 
cattle  herd  mfection  rate  not  to  exceed 
0.25  percent  for  the  12  months  preceding 
classification  as  Class  A;  (21  maintain  a 
12-consecutive-raonth  MCI  reactor 
prevalence  rate  not  to  exceed  1 
brucellosis  reactor  for  every  1.000  cattle 
tested  (0.10  percent):  and  [3j  have  an 
approved  individual  herd  plan  in  effect 
within  15  days  of  locating  the  source 
herd  or  recipient  herd.  After  reviewing 
Puerto  Rico's  brucellosis  program 
records,  we  have  concluded  that  Puerto 
Rico  meets  the  standards  for  Class  A 
status. 

Therefore,  we  are  removing  Puerto 
Rico  from  the  hst  of  Class  Free  states  or 
areas  in  {  78.41(a)  and  adding  Puerto 
Rico  to  the  List  of  Class  A  states  or  areas 
in  §  78.41(b). 

Note:  The  Code  of  Federal  ReguJations 
Title  9,  roviaed  as  of  Ianuar>'  1.  1988. 
incorrectly  lists  Puerto  Rico  as  a  Class  A  state 
or  area  in  §  78,41(b).  Puerto  Rico  was  added  to 
the  hit  of  Class  Free  states  or  areas  in 
§78.41(a)  on  October  2.  1986,  by  an  mtenm 
rule  published  in  the  Fadaral  Regiater  on  that 
same  date  |51  FR  35205-^5206.  Docket  No. 
86-102)  and  affirmed  on  February  27,  1987  (52 
FR  5939-5940.  Docket  No  8ft-119) 

This  action  will  place  certain 
restrictions  on  the  mterstate  movement 
of  cattle  from  Puerto  Rico. 

Emergency  Action 

lames  W.  Glosser.  Administrator. 
Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  an 
emergency  exists  that  warrants 
publication  of  this  rule  without  prior 
opportunity  for  public  comment.  The 
interstate  movement  of  cattle  from 
Puerto  Rico  must  be  immediately 
restricted  to  prevent  the  interstate 
spread  of  brucellosis. 

Since  pnor  notice  and  other  public 
procedures  with  respect  to  this  rule  are 
impracticable  and  contrary  to  the  pubhc 
interest  under  these  emergency 
conditions,  there  is  good  cause  under  5 
U.S.C.  553  for  making  this  rule  effective 
upon  publication  of  this  document  m  the 
Federal  Register.  We  will  consider 


comments  postmarked  or  received 
withm  60  days  of  pubhcation  of  this 
interim  rule  in  the  Federal  Register  Any 
amendments  we  make  to  this  interim 
rule  as  a  result  of  these  comments  will 
be  published  in  the  Federal  Register  as 
soon  as  possible  following  the  close  of 
the  comment  period. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "ma)or  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  SliW 
million;  will  not  cause  a  major  increase 
in  costs  or  pnces  for  consumers, 
individual  indu.stnes.  Federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterpnses  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Cattle  are  moved  interstate  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Chanamg  the  brucellosis 
status  of  Puerto  Rico  from  Class  Free  to 
Class  A  imposes  certain  testing  and 
other  requirements  on  the  interstate 
movement  of  cattle  from  Puerto  Rico. 
However,  these  requirements  will  not 
affect  the  interstate  movement  of  cattle 
to  recognized  slaughtering 
establishments  or  quarantined  feedlots. 
or  the  interstate  movement  of  cattle 
from  certified  brucellosis  free  herds.  The 
change  in  the  brucellosis  status  of 
Puerto  Rico  may  decrease  the 
opportunity  for  other  movements  of 
cattle  out  of  Puerto  Rico  since,  in  most 
cases,  the  cattle  would  first  have  to  be 
tested  and  found  negative  for 
brucellosis  However,  no  cattle  are 
being  moved  out  of  Puerto  Rico,  either 
interstate  or  into  foreign  countries. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  o(  lyfiO  (44  U.S.C.  3501  *■;■/ 
seql 


Execulive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  10,025  and  is  subject  to  Executive 
Order  12372.  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  iSee  7  CFR  Part 
3015,  Subpart  V  ) 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Brucellosis.  Cattle, 
Hogs,  Quarantine.  Transportation. 

Accordingly,  we  are  amending  9  CFR 
Part  78  as  follows; 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  Part  78 
continues  to  read  as  follows: 

Authority:  21  U.SC.  Ill-n4a-l.  Ii4g.  115. 
117. 130. 121. 123-126. 134b.  IJit.  7  CFR  2.17. 

2-51,  and  371 .2(dl. 

978.41    [Amended] 

2.  Section  78.41,  paragraph  (a)  is 
amended  by  removing  "Puerto  Rico.". 

3.  Section  7B.41.  paragraph  |b)  is 
amended  by  adding  "Puerto  Rico," 
immediately  after  "Oregon.". 

Done  in  Washington.  DC,  this  15th  day  of 
September,  1988. 
James  W.  GlosMr. 

Admwiatratar.  Animal  and  Phnt  Health 
Inspection  Service. 

(FR  Doc  80-21453  Filed  9-19-68:  8:45  am) 
BHXJtIQ  CODE  M10-S4-4I 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(DofAet  No.  8S-NM-77-AD:  Amdt  3»-6024| 

Alrworthtnesa  Directives;  Boeing 
Model  727  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD}, 
applicable  to  Boeing  Model  727  series 
airplanes,  which  requires  inspection, 
and  modification,  if  necessar>'.  of  main 
landing  gear  door  actuators.  This 
amendment  is  prompted  by  reports  of 
door  actuators  failing  to  unlock  due  to 
failure  of  the  pivot  trunnions,  This 
condition,  if  not  corrected,  could  lead  to 
inability  to  retract  or  extend  the  main 
landing  gear. 

EFFECTIVE  OATK  November  1. 1988, 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes.  P.O.  Box 
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3707.  Seattle.  Washington  98124.  This 
information  may  be  enamined  at  FAA, 
Northwest  Mountam  Region,  17900 
Pacific  Highway  Sooth.  Seattle. 
Washington,  or  Seatlie  Aircraft 
Ccrtiftcation  Office.  FAA.  Northwest 
Mountain  Region.  9010  East  Martina! 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  COKTACT: 
Mr  Robert  C.  McCracken,  Systems  and 
Equipmen!  Branch.  ANM-13bS; 
telephone  (206)  431-1947,  Mailing 
address  FAA.  Northwest  Mountain 
Region.  17900  Paafic  Highway  South.  C- 
66966,  Seattle.  Washington  98168. 
SUPPLEHCNTARV  MFOAHATIOM:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  dirticlive.  which  requires 
mspection.  and  modification,  if 
necessary,  of  main  landing  gear  door 
actuators  on  Boeing  Model  727  serirs 
airplanes,  was  published  in  the  Federal 
Register  on  luly  5. 1988  (53  FR  25172). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
coasideratton  has  bet-n  given  to  the 
comments  received. 

The  Air  Transjwrt  Association  (ATA) 
of  America  provided  comments  from 
several  of  its  member  operators: 

Two  operators  suggested  that  the 
proposed  inspections  should  only  be 
required  for  pivots  manufactured  in  a 
specific  batch,  since  the  pivots  found 
cracked  appear  to  be  from  one 
manufacturing  batch.  These  operators 
stated  that  inspection  and  replacement 
of  pivots  from  other  batches  should  not 
be  necessary.  The  FAA  does  nol  agree- 
There  is  evidence  that  pivots  found 
cracked  are  not  identified  with  a 
specific  batch  number;  therefore,  eli 
pivots  must  be  considered  suspecL 

Other  operators  noted  that  the 
actuator  manufacturer  has  mdicated 
that  there  will  be  a  long  lead  time  in 
obtaining  replacement  parts  These 
operators  plan  to  repiace  the  pivots 
initially,  instead  of  performing  the 
repetitive  inspecUuns.  therefore,  they 
requested  that  the  proposed  AD  be 
revised  to  provide  for  longer  initial  and 
repetitive  in.spection  times  to  enable 
them  to  replace  undamaged  pivots  with 
improved  pivots  dunng  the  initial  or  fir«t 
repetitive  inspection  The  FAA  does  not 
concur  with  this  suggestion.  While  the 
FAA  understands  the  desire  on  the  part 
of  an  operator  to  take  this  action, 
replacement  is  not  required  by  this  AD. 
The  FAA  does  nol  anticipate  a  high 
percentage  of  cracked  or  broken  pivots, 
which  wouid  require  replacement. 
Further,  supplies  are  expected  to 
adequately  meet  the  demand  for 
replacemen'  parts. 


Another  operator  requested  that  the 
proposal  be  rp\i«ed  to  pro\ide  for  a 
longer  compliance  time  and  repetitive 
inspection  intervals  to  more  closely 
match  its  regular  maintenance  schedule. 
The  FAA  does  not  concur  The 
compliance  times  were  established 
based  on  parts  availability  and  known 
maintenance  intervals-  No  data 
justifying  lon^r  compbance  times  has 
been  provided  by  the  commcnter 

After  a  careful  re\-iew  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubhc  interest  require 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  1.246  airplanes  of 
U.S.  registry  wil]  be  affected  by  this  AD, 
that  it  will  t&ke  iipproximalely  2 
manhour?  per  airpiane  to  accomplish  the 
required  initial  inspection,  and  that  the 
average  tabor  cost  will  be  $40  per 
marhnur.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  S9S.680.  In 
addition,  the  required  repetitive 
inspections  will  take  2  manhours  per 
airplane  e\'eTy  800  flight  cjxles,  which  is 
approximately  1.O40  flight  hours  or  .35 
years.  The  average  cost  associated  with 
the  repetitive  inspections  is 
approximately  S285.000  ppr  year. 

The  regulations  adopted  herein  will 
have  not  substantial  direcl  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibiiilies  among  the  vanous  levels 
of  government,  Therefore,  in  accordance 
with  Elxeculive  Order  12812.  it  is 
detennined  that  this  final  rule  will  not 
have  suFTiaipnt  federalism  implications 
to  warrant  the  prepartition  of  a 
Federalism  Assessment. 

For  the  reason  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12C91  or  significant 
under  DOT  Regulatorj'  Policies  and 
Procedures  (44  FR  11034.  February  ZB. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulator^'  Flexibihty  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
on  a  substantial  number  of  small  entities 
because  few,  if  any.  Boeing  Model  727 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  in  the 
docket. 

List  of  Subjecto  in  14  CFV  Pari  39 

Aviation  safety,  Aircraft 
Adoptioii  of  the  AnwDdment 

Accordingly,  pursuant  to  the  authority' 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  I  3913  of  Part  39  of  the  Federal 


Aviation  Regulations  [14  CFR  39.13)  as 
follows: 

PART  39— (AMENDED  1 

1  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  13S4U)  1421  and  1423; 
49  VS.C  lOej^)  (Revwed  Pub  L  97-449. 
)anuary  \Z.  tSM):  and  14  CFR  n.B9. 


$39.13    [Ameodedj 

2-  By  adding  the  following  new 
;i!rworthu3e«8  directive- 

BoBinjT  Applies  to  all  Model  "2?  senef 
airplanes,  certiftcatpd  in  any  cate«ory 
Compliance  required  at  i.idicated,  unUu.^ 
previously  accomplished 
To  prevent  jamming  of  the  rosin  landing 
gear  door  actuator  caused  b>  fraciuring  of  the 
pivot  tninnion.  accompltfrh  ihe  following: 

A.  With  the  rvexi  LMO  fliRni  cyctef  after 
the  efTective  dale  of  thiis  Al^.  ar-i^mptuh  tht: 
usual  mspection  of  the  main  landing  gear 
dnor  uctualor  pivot&  tc  aLcardanoe  with 
Boeing  Service  Bulletin  727-a2-035S.  dated 
May  31. 19S&.  Repeat  this  inspectian  at 
tnlervala  nol  to  exceed  JWO  flight  c>'dec. 

B.  If  any  of  the  pivot  truiuiion  shafts  ore 
found  loose  or  missing  dunnfi:  tiie  intpecUun 
pc-rformed  in  accordaoce  with  paragraph  A-. 
atiove.  prior  lo  further  flight  replace  the  pivot 
in  accordance  with  Boeing  Service  Bulletin 
727-32-0358.  dale  May  31.  19fla 

C.  Accomplishing  the  pivo'  replacemeni 
with  a  part  number  J-3341-M  ptvot.  in 
accordance  with  Saryeni  Oititntla  Service 
BuUeUn  7-314t-32-06  Rpvjsinn  1.  dstw) 
Novemfc>cr2-  1987,  con*tiiute*  terminating 
action  for  the  mitial  and  repetitive 
inspection*  required  by  paragraph  A_  at)ove 

D.  An  alternate  mearui  of  compliance  or 
uii|uslmeai  of  the  compliance  time,  which 
providet  and  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  .Aircraft  Certification  Office.  F.AA. 
N'orthweat  Mountain  Region 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMIV  who  may  add  any  comatenu, 
Hnd  then  send  it  to  the  Manager  Seattle 
Aircriifl  Certificanon  OfTti* 

All  persons  affected  by  this  directive 
Vk'ho  have  not  aiready  received  the 
appropriate  service  doaimeni*  from  the 
manufacturer  tnay  obtain  copies  upon 
reqwBt  to  Boeing  Commercia! 
Airplanes.  P  O,  Box  3707,  Seattle. 
Washington  98124,  TTiese  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  179(J0 
Padfic  Hijzhway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
Certificatjon  Office.  FAA.  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

This  amendment  becomes  effective 
November  1. 1998- 
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Issued  in  Seattle.  Washington,  on 
September  13. 1968. 

DarreU  M.  Pedersoo. 

Acting  Manoger.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc  88-21350  Filed  9-19-68;  8:45  am) 
BIUJ**0  COOe  W10-I3-II 


14CFRPart39 

I  Docket  No.  B7-NM-84-AD,  Arndt  39-6022 1 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-81,  -82,  -03.  -87, 
and  MD-88  Series  Airplanes 

AGENCY:  Federal  Aviation 
Admmistralion  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  cerTain  McDonnell  Dougias 
DC-9-81,  DC-9-ec.  DC-9-83.  DC-9-87, 
and  MD-88  senes  airplanes,  which 
requires  the  inspection  and  modificalion 
of  the  power  feeder  cable  installation. 
This  amendment  19  prompted  by  reports 
of  generator  power  feeder  cables 
electrically  shorting  to  the  airplane 
structure.  This  condition,  if  not 
corrected,  could  lead  to  a  fire  on  board 
the  airplane  below  the  cabm  floor 
EFFECTIVE  DATE:  October  31,  1988. 
ADDRESS:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation.  3855 
Lakewood  Boulevard.  Long  Beach. 
California  90846.  Attention:  Director. 
Pubhcdtion  and  Training.  Cl-1,85  (54- 
60)  This  information  may  be  examined 
at  the  FAA,  Northwest  Mountain 
Region.  17900  Pacific  Highway  South. 
Seattle.  Washington,  or  3229  East  Spring 
Street,  Long  Beach,  Cahfomia, 

FOR  FURTHER  INFORMATION  CONTACT 

Mr  Alan  T  Shinseki.  Aerospace 
Engineer.  Systems  81  Equipment  Branch. 
ANM-132L  FAA.  Northwest  Mountain 
Region.  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring 
Street,  Long  Beach.  California  90806- 
2425;  telephone  (213)  988-5343. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive  (.\D)  which 
requires  the  inspection  and  modificalion 
of  the  generator  power  feeder  cable 
installation  on  certain  McDonnell 
Douglas  DC-9-80  senes  airplanes  was 
published  m  the  Federal  Register  on 
June  8.  1988  (53  FK  21849)  The  comment 
period  lor  the  proposal  closed  on  July  15. 
1988 

Interested  parties  have  been  afforded 
an  opportunity  10  participate  in  the 
makmg  of  this  amendment  Due 


consideration  has  been  given  to  the 
comments  received. 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  its  member 
operators,  requested  that  the  FAA  revise 
the  provisions  of  the  proposed  rule  to 
include  the  accomplishment  of  an 
additional  service  bulletin,  not  yet 
released,  as  an  alternate  action  to  that 
of  compliance  with  Serx'ice  Bulletin  24- 
100.  The  FAA  has  determined  that  this 
concern  has  been  addressed  by 
paragraph  C.  of  the  proposed  rule  which 
defines  provisions  for  alternate  means 
of  compliance,  therefore,  specific 
alternate  action  to  Service  Bulletin  24- 
100  has  not  been  incorporated  in  this 
amendment. 

The  ATA  also  requested  that  the 
compliance  time  be  extended  to  18 
months,  m  order  that  operators  have 
adequate  lime  to  schedule  work  during  a 
main  base  visit,  and  to  obtain  and 
install  the  required  modification  kits. 
The  FAA  does  not  concur.  The  FAA  has 
determined  that  a  12-month  compliance 
requirement  is  appropriate,  based  on  the 
nature  of  the  unsafe  condition 
addressed,  the  availability  of  parts  from 
the  manufacturer  and  the  anticipated 
effective  date  of  this  final  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  public  interest  require  the 
adoption  of  the  rale  as  proposed. 

It  is  estimated  that  3(K)  airplanes  of 
US,  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  32 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  S40  per  manhour.  The 
modification  parts  are  being  provided  by 
the  manufacturer  at  no  cost  to  the 
operator  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U,S. 
operators  is  estimated  to  be  S384.000. 
The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  slates,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  will  not 
have  sufficient  federahsm  irapUcations 
to  warrant  the  preparation  of  a 
Federahsm  Assessment- 
Far  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26, 
1979).  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  number  of  small 
entities,  because  few.  if  any.  McDonnell 
Douglas  Model  DC-9-81,  DC-«-82,  DC- 
9-83.  DC-9-87.  and  MD-88  senes 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft 

Adoption  of  the  AmeDdmenl 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  |  39 13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
frllows: 

PART  3»-H AMENDED) 

1  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U  SC.  13S4(s).  1421  and  1423: 
49  U  S.C.  \oe{n)  (Revised,  Pub.  L  97-449, 
lanuary  12, 1983);  and  14  CFR  11.89 

§39.13    (Amended] 

McUnnnel)  Douglas:  Applies  to  McDonnell 
Uouglas  Model  DC-d-81.  -82,  -63.  -67. 
and  MD-Sa  sirplanes.  cerUficaled  In  any 
CBlettory.  as  listed  in  McDoruiell  Douglas 
Model  MD-80  Service  Bulletins  24-94. 
Revision  1,  dated  May  28.  19B7.  and 
24-100,  dated  March  30. 1988.  Compliance 
required  withm  12  months  after  the 
effective  date  of  this  airworthtnctiB 
direclive  (ADt.  unless  previously 
accomptijihed. 

To  eliroiaaie  a  potential  source  of  fire 
Ignition  from  the  generator  power  feeder 
cable  electrically  shorting,  accomplish  the 
following: 

A.  For  airplanes  identified  m  Mf:DonneU 
Douglas  MD-60  Service  Bulletin  24-94. 
Revision  1,  dated  May  28. 1987'  Inspect  for 
power  feeder  cable  damage,  and  repair  the 
cable,  if  necessary:  then  modify  the  cable 
installation,  in  accordance  with  the 
Accomplishment  Instructions  of  that  service 
bulletin. 

B.  For  airplanes  identiRed  in  McDonnell 
Douglas  MD-80  Service  Bulleim  24-100, 
dated  March  30. 19BB:  Modify  the  power 
feeder  cable  Installation,  in  accordance  with 
the  Accomplishment  Instruction  of  that 
service  bulleUn. 

C  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region 

Note:  The  request  should  be  forwarded 
throu^  an  FAA  Principal  Maintenance 
inspector  (PMI).  who  may  add  any  coDunents 
and  the  send  il  to  the  Los  Angeles  Aircraft 
Certification  Office- 
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D.  Special  flight  permits  mrtv  be  issued  in 
accordance  with  FAR  21.197  and  21  199  to 
operate  airplanes  to  a  base  m  onier  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
requests  to  the  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard. 
Long  Beach,  California  90846.  Attention: 
Director.  Publications  and  Training,  Cl- 
L65  (54-60),  These  documents  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  at  3229 
East  Sprmg  Street.  Long  Beach. 
California. 

This  amendment  becomes  effective 
October  31. 1988. 

Issued  in  SealUe,  Washington,  on 
September  12.  lasa. 

DarreU  M.  PedonKxi, 

Acting  Manoger.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  88-21353  Piled  9~19-8B:  8:46  am) 

WIUHO  COOC  »1(K1S-M 


14  CFR  Part  39 

[Dochet  Mo.  87-NM-4fr-AO;  Amdt.  39-6023] 

Airworthiness  Directives:  Mitsubistit 
Heavy  Industries.  Limited,  Model  YS- 
11/11A  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  the  Mitsubishi  Heavy 
industries.  Limited  (MHI).  Model  YS-ll/ 
llA  series  airplanes,  which  currently 
requires  replacement  of  the  vertical 
stabilizer  front  spar  fitting  attachment 
bolts.  This  amendment  adds  a 
requirement  to  replace  the  attaching 
washers  and  nuts,  and  to  inspect  certain 
vertical  stabihzer-to-fuselage 
attachment  fittings  for  cracks  and 
corrosion.  This  action  is  prompted  by  a 
report  of  a  cracked  lug  and  corrosion 
found  in  the  vertical  stabilizer  front  spar 
fuselage  side  fitting  Failure  of  the 
attachment  fittings  could  lead  to  the 
structural  failure  of  the  vertical 
stabilizer  and  loss  of  control  of  the 
airtilane. 

EFFECTIVE  OATB:  November  1. 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Mitsubishi  Heavy  Industries,  Ltd., 
Nagoya  Aircraft  Works.  YS-11 
Technical  Publications.  Service 
DepartmerL  10,  Oye-Cho.  Minato-Ku, 
Nagoya,  Japan.  This  information  may  be 


examined  at  the  FAA.  Northwest 

Mountain  Region,  17900  Pacific  Highway 

South.  Seattle.  Washington,  or  the  Los 

Angeles  Aircraft  Certification  Office. 

3229  E-  Spring  Street.  Long  Beach, 

California. 

FOR  FURTH1ER  INFORMATION  CONTACT: 

Mr.  Don  Dirian.  Aerospace  Engineer 
Los  Angeles  Aircraft  Certification 
Office.  ANM-123L  FA.V  Northwest 
Mountain  Region,  3229  E.  Spring  Street. 
Long  Beach.  California  90806-2425; 
telephone  |213)  988-5234. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
88-03-05.  Amendment  39-5233  (51  FR 
4304;  February  4. 1986).  applicable  to 
Model  on  model  YS-ll/llA  series 
airplanes  to  require  replacement  of 
certain  attachment  hardware  and 
inspection  of  vertical  stabilizer-to- 
fuselage  attachment  fittings  for  cracks 
and  corrosion,  was  published  in  the 
Federal  Register  on  Februar>'  8, 1988  |53 
FR3B00). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment. 

No  coraraents  were  received  in 
response  to  the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  51  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  11 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  US.  operators  is 
estimated  to  be  $22,440. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  slates,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
lExeculive  Order  12291  or  significant 
under  DOT  Rpgnldtor>'  Po)icies  and 
Procedures  144  FR  11034;  Februar,  26. 
1979):  and  il  is  further  certified  under  the 
criteria  of  the  Regu)atory  Flexibility  .Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
on  a  substantial  number  of  small 
entities,  because  of  the  minimal  cost  of 


compliance  per  airplane  ($440).  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  |  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39  13)  as 
follows: 

PART  39— (AMENDED) 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows; 

Authority: 49 U.SC  l354(a|.  1421  and  1429 
49  tJ.S.C.  106(8)  iRe^nsed  Pub.  L  97-44fl, 
lanuary  IZ  1983);  14  CFR  11-«9 

§39.13    lAmended] 

2.  By  superseding  .AD  86-0:i-O5. 
Amendment  39-5233.  |51  FR  4304; 
February  4, 1986).  with  the  following 
new  airworthiness  directive: 

Mitsubishi  Heavy  Industries.  Ltd.  (formerly 
Nihon  .^eroplaDe  Manufacturing 
Company  (NAMC)|:  Applies  to  alt  Mode) 
YS-n/iiA  senes  airplanes,  certificated 
in  any  category  Compliance  required  as 
indicated,  unless  previously 
accomplished- 
To  prevent  failure  of  the  vertical  stabilizer 
front  spar-lo-fuselage  fittings,  accomplish  the 
following: 

A-  Within  600  hours  time-in- service  after 
the  effective  dale  of  this  AD  or  within  4 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  visually  inspect  the 
vertical  stabihzer  front  spar  fuselage  side 
fittings.  Part  Number  (P/N)  01-38101-11/12, 
for  cracked  lugs,  in  accordance  with 
Paragraph  2..  "Instrucnons,'  of  NAMC  YS-11 
Alert  Ser\ice  Bulletin  (SBl  A53-71.  dated 
May  23, 1986.  Repeat  ihts  inspechon  at 
intervals  not  to  exceed  1.000  hours  time-in- 
service. 

B  If  any  crack  is  found  in  fitting  P/\  01- 
38101-11/12  during  the  inspections  required 
by  paragraph  A.,  above:  Prior  10  further  flight, 
remove  that  fitting  from  the  airplane  and 
accomplish  the  inspections,  corrosion 
treatment,  and  replacement  of  parts,  as 
necessary,  m  accordance  with  Paragrnph  2. 
•"Instructions,"  of  NAMC  YS-11  Service 
Bulletin  S3-70,  dated  May  23. 1986  Once  this 
has  been  accomplished,  the  required 
repetitive  inspections  may  be  discantinued. 

C.  If  no  cracking  is  found  in  fitting  P/NOI- 
38101-11/12  dunng  the  inspections  required 
by  paragraph  A.,  above  Within  6.000  hours 
time-in-service  after  the  effecnve  date  of  ihis 
AD.  or  by  Ianuar\  1. 1990.  whichever  occur* 
fir^l.  accomplish  the  mspections,  corrosion 
treatment,  and  replacement  of  parts,  as 
necessary,  m  accordance  with  paragraph  2. 
"Instructions."  of  NAMC  'S-11  Service 
Bulletin  53-70,  dated  May  23. 1986.  Once  ihis 
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has  been  accomptisbed.  the  required 
repetitive  inspections  may  be  discontmued- 

D  The  repetitive  inspectioru  required  by 
paragraph  A.,  above,  may  be  lemunated  if 
the  vertical  stabilizer  front  spar  fuselage  side 
futmg  P  N  01-3ai(n-tl/12  baa  been  given 
corrosion  prevent  treatment  after  September 
1, 1985,  or  once  it  has  been  replaced  by  fiftms 
P/N  01-38101-21/22. 

EL  An  alternate  means  of  comphdnce  or 
adiustment  of  the  compbance  time.  whitJi 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  CertiHcation  ORlce.  FA.A. 
Northwest  Mountain  Region. 

Note.— The  request  should  be  forwarded 
throughi  an  FAA  Pnncipal  Maintenance 
Inspector  fPMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Los  Angeles 
Aircraft  Certification  Office 

F  Special  flight  permits  may  be  issued  m 
accordance  with  FAR  21.197  and  21 ,199  to 
ferry  aircraft  to  a  maintenance  base  in  order 
to  conply  With  the  requirements  of  this  AD. 

All  persons  affected  by  this  directivp 
who  have  not  already  received  the 
appropriate  3er\ice  documents  from  the 
manufacturer  may  obtain  copies  upon 
requests  to  the  Mitsubishi  Hea\7 
Industries.  Ltd..  Nagoya  Aircraft  Works. 
YS-n  Technical  Publications,  Service 
Department.  10.  Oye-Cho.  Minato-ku. 
Nagoya.  japan.  These  documents  may 
be  examined  at  the  FAA,  Noi^hwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle.  Washington  or  the  Los 
Angeles  Aircraft  Certification  Office. 
3229  E.  Spring  Street.  Long  Beach. 
California. 

This  amendment  supersedes  AD  86- 
03-05.  Amendment  39-5233. 

This  amendment  becomes  effective 
November  1. 1988. 

Issued  in  Seattle,  Washington,  on 
September  13. 198a 
Darrell  M.  P«danoa. 
Acting  Manager.  Transport  Airpione 
Directorate.  Aircraft  Certification  Service 
[FR  Doc  88-21351  Filed  9-19-88:  8:46  am) 
BHUMO  CCXK  4t10-13-M 


14CFRPart39 

tDockvt  Mo.  M-NU-131-A0;  Amdt  3»- 

602S1 

AInvorthlnttsa  (Mr«cttv*a;  McDonn«M 
DouglM  UcxM  DC-9-M  (M[>-«0) 
S«r1««  Airplanes  and  Mod«1  MD-SB 

Airplanes 

aoency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthmesa  directive  (AD), 
applicable  to  McDonnell  Douglas  DC-9- 
80  (MD-80)  senes  airplanes  and  Model 
MD~88  airplanes,  which  requires  a  one- 


time inspection  and  replacement,  if 
necessary,  of  certain  damps  that  securf 
the  engine  eighth  and  thirteenth  stage 
pneumatic  manifold  end  caps.  This 
amendment  is  prompted  by  a  report  that 
a  thirteenth  stage  pneumatic  manifold 
end  cap  separated  and  penetrated 
through  the  upper  cowl  door  of  the  No.  1 
engine,  due  to  failure  of  a  defective 
attachment  clamp.  If  defective  clamps  in 
this  location  are  not  removed,  an 
uncontained  release  of  an  end  cap  may 
occur,  which  would  result  in  damage  to 
the  engine  nacelle  and  could  cause 
m)ury  to  persons  on  the  ground. 
EFFECTIVE  DATE:  October  II.  1988 
ADDRESSES:  There  is  no  applicable 
service  information  currently  available. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Robert  Baitoo.  Aerospace  Elngineer, 
f*ropuls!on  Branch  iANM-140L].  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  Los  Angeles 
Aircraft  Certincation  Office.  3229  East 
Spnng  Street.  Long  Beach.  California 
908(J6-2425;  telephone  (213)  988-5M5. 
SUPPLEMENTARY  INFORMATION: 

McDonnell  Douglas  Corporation  has 
recently  advised  the  FAA  of  damage 
sustained  to  the  engine  cowl  of  a  Model 
DC-9-80  series  airplane,  due  to  failure 
of  an  engine  thirteenth  stage  pneumatic 
manifold  end  cap  clamp.  The  damage 
occurred  while  performing  an  engine  run 
on  a  pre-delivered  airplane.  The  clamp, 
lanitrol  pan  number  fP/N)  14|93-35a 
secures  the  engine  eighth  and  thirteenth 
stage  pneumatic  manifold  end  cap.  P/N 
14)27 -350.  Failure  of  this  clamp  caused 
the  end  cap  to  separate  and  penetrate 
through  the  upper  cowl  door  of  the  No.  1 
engine. 

Inspection  of  the  failed  clamp 
revealed  a  complete  fracture  of  one  of 
the  three  120'  V-band  retainer  segments. 
Fracture  occurred  along  one  of  the  two 
inside  radii  of  the  segment. 

As  a  result  of  this  clamp  failure. 
McDonnell  Douglas  performed  a 
thorough  inspection  of  all  pre-dehvered 
Model  DC-&--80  senes  airplanes  and 
Model  MD-88  airplanes.  Inspection 
revealed  at  least  ten  additional  clamps 
showing  signs  of  cracks  m  the  V-band 
retainer  segments.  McDonnell  Douglas 
has  issued  All  Operator  Wire  MD-80- 
COM-10/KAC.  dated  August  27,  19WJ. 
alerting  affected  operators  of  this 
problem. 

The  FAA  has  determined  that  this 
problem  is  confined  to  certain  clamps 
improperly  heat  treated  dunng 
manufacture  in  March  1988.  If  defective 
cUmps  are  not  removed,  a  similar 
uncontained  release  of  an  end  cap  may 
occur,  which  would  result  in  damage  to 
the  engine  nacelle  and  could  cause 
injury  to  persons  on  the  ground. 


Since  this  situation  ia  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  requires  a  one-time 
inspection  of  clamps.  lanitrol  P/N  14193- 
350.  which  secure  the  engine  eighth  and 
thirteenth  stage  pneumatic  manifold  end 
caps,  and  replacement  of  the  defective 
clamps  with  airworthy  clamps 

Additionally,  this  procedure  must  be 
accomplished  any  time  a  damp  is 
installed  at  these  locations  in  the  future 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  would 
not  have  substantial  direct  effects  on  the 
stales,  on  the  relationship  between  the 
national  government  and  the  stales,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FA.^  has  determined  that  this 
regulation  is  an  emergency  regulation 
thai  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26. 1979|.  If  this 
action  is  subsequently  determined  to 
involve  a  Bigmficant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Subiects  in  14  CFR  Part  39 

Aviation  safely.  Aircraft. 

Adoptioo  of  the  Amandmenl 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39—1  AMENDED) 

1  The  authonty  citation  for  Part  39 
continues  to  read  as  follows: 
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Authority;  49  V  S  C,  13M(a),  1421  and  142.1: 
49  U.S  C.  lOfejg)  (Revised  Pub.  L  97-M9. 
(anuar>'  12.  1963);  and  14  CFR  11.89. 

§39.13    tA..«nde<11 

2.  By  adding  the  following  new 
airworthiness  directive: 

McDocineU  Douglas:  Applies  to  Model 

DC-9-B0  (MD-80)  series  airplanes  and 
Model  MD-88  airplanes,  certificated  in 
any  category,  equipped  with  lanitrol  P/N 
14193-350  clampa  manufactured  after 
March  1. 19»a.  including,  but  not  limited 
lo  the  following  airplane  factory  senal 
numbers. 

4»t62.  49463.  49464,  49509.  49559.  495G0,  49S61, 

49562,  49563,  49564, 49565.  49S66  49571,  49572. 

49573.  49577   4957fl.  49579,  49583.  495»4.  49585. 

49586.  49592.  49593,  49604.  49605,  49617.  49619. 

49620.  49621 ,  49622.  49623,  49624,  49625,  49644. 

49645,  49646.  496.'i7.  49656.  49661.  49667,  49668. 

49669.  49670.  49671,  49672,  49701.  49702,  497Q3, 

49704.  49705.  49707.  49711.  49712.  49389 

Note;  Additionally,  airplanes  other  than 
those  listed  above  are  affected  by  this  AO,  tf 
suspect  clamps  were  installed  on  engine 
eighth  or  Ihineonth  stage  pneumatic  manifold 
end  caps  as  replacement  parts. 

Compliance  required  as  indicated,  unless 
previously  accomplished. 

To  prevent  uncontained  separatioD  of 
engine  pneumatic  manifold  end  caps, 
accomplish  the  following: 

A  VVithin  25  days  afler  the  effective  date 
of  this  AD.  inspect  both  engines'  eighth  and 
thirteenth  stage  pneumatic  manifold  end  cap 
clamps,  Janitrol  P/N  14|93-350.  for 
identification  markings,  and  accomplish  the 
following; 

Nol«:  Refer  to  McDonnell  Douglds  DC-9 
Master  Illustrated  Parts  Catalog  36-10-00. 
Figure  lA.  Item  105.  for  locations  of  clamps. 

1,  Clamps  with  the  number  ■■5T4O0  '  and  a 
date  stamp,  or  the  number  "89513".  appeanng 
next  lo  lanitrol  P/N  :4!93-350  are  acceptable, 
and  no  further  acucn  is  necessary. 

2.  Clamps  with  the  number  ■■63367" 
appearing  next  to  lanitrol  P/N  14193-350  must 
be  removed  prior  lo  further  flight,  and 
replaced  with  airworthy  clamps. 

3  Clamps  with  the  number  "5T400" 
appeanng  nexl  to  )anitrol  P/N  14J93-350.  and 
without  a  dale  stamp,  must  be  removed  prior 
lo  further  flight,  and  replaced  v^ith  airworthy 
clamps 

B.  Prior  to  installation  of  any  eighth  or 
thirteenth  stage  pneumatic  manifold  end  cap 
clamp,  lanitrol  P/N  14)93-350.  perform  the 
inspection  required  by  paragraph  A.,  above. 
Do  not  install  any  clamp  having  the  number 
•"63367".  or  the  number  ■'5T400'"  and  no 
date  stamp,  appearing  next  to  )anilrol  P/N 
14193-350, 

C.  An  aliemale  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  ao  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager.  Loa 
Angeles  Aircraft  Certification  Office.  FAA. 
Northwest  Muuntam  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Pnncipal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  il  to  the  Manager,  Los  Angeles 
Aircraft  Certification  Office, 


This  amendment  becomes  effecnve 
October  11.1968. 

Issued  in  Seattle.  Washington,  on 
September  13. 198a 
Leray  A.  Keith. 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
|FK  Doc.  BS-ZISSZ  Filed  9-19-86;  8:45  am] 
BILLma  COOf  MIO- 13-11 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Parts  379  and  399 

IDocket  No.  BOM2-4182I 

Revisions  to  the  Commodity  Control 
Ust  Based  on  COCOM  Review; 
Electronics  and  Precision  Instruments 

agency:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Final  rule. 

summary:  The  Bureau  of  Export 
Administration  maintains  the 
Commodity  Control  List  (CCL).  which 
identifies  those  items  subject  to 
Department  of  Commerce  export 
controls.  This  rule  amends  15  CFR  Pari 
379.  Supplement  No.  3  and  a  number  of 
Export  Control  Commodity  Numbers  on 
the  CCL  in  the  category  of  electronics 
and  precision  instruments  (Commodity 
Group  5  on  the  CCL).  These  revisions 
have  resulted  from  a  review  of  strategic 
controls  maintained  by  the  U.S.  and 
certain  allied  countries  through  the 
Coordinating  Committee  (COCOM). 
Such  multilateral  controls  restrict  the 
availability  of  strategic  items  to 
controlled  countries. 

Following  interagency  deliberations 
and  with  the  concurrence  of  the 
Department  of  Defense,  the  Department 
of  Commerce  has  determined  under  the 
provisions  of  the  Export  Administration 
Act  of  1979.  as  amended  that  this  rule  is 
necessary  to  protect  US.  national 
security  interests. 

EFFECTIVE  DATE:  This  rule  is  effective 
September  15. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  questions  of  a  technical  nature  on 
ECCNs  1501A.  1502A.  1519A.  1520A. 
1526A.  1567A  and  1568A.  call  Monty 
Baltas.  Telecommunications  Technology 
Center,  Telephone:  (202)  377-0730. 

For  questions  of  a  technical  nature  on 
ECCNs  1510A  and  1595A.  call  Sandy 
Dhir.  Capital  Goods  Technology  Center. 
Telephone;  (202)  377-8550. 

For  questions  of  a  technical  nature  on 
ECCNs  1522A.  1529A.  1537A.  1541A. 
1544A.  1545A.  154aA,  1564A.  and  1588A. 
call  Robert  Anslead,  Electronic 


Components  Technology^  Center, 
Telephone;  (202)  377-1641. 

For  questions  of  a  technical  nature  on 
ECCN  1534A.  call  Raj  Dheer.  Computer 
Systems  Technology  Center.  Teiephonp: 
1202)377-0706. 

SUPf»LEMENTARY  INFORMATION: 
Rulemaking  Requirements 

1  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  Stales,  il  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
Ha)  of  Executive  Order  12291.  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preluninary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  This  rule  contains  a  collection  of 
information  subject  lo  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq].  This  collection 
has  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0694-0005. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
lo  warrant  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
12612, 

4  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  lo  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  or  by  any  other  law.  under  sections 
6031a)  and  604[a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5,  Section  13ia)  of  the  Export 
Administration  Act  of  1979  (EAA).  ds 
amended  (50  U.S.C  app.  2412(a)). 
exempts  this  rule  from  all  requirements 
of  section  553  of  the  Administrative 
Procedure  Act  |APA)  (5  U.S.C.  553). 
including  those  requinng  publication  of 
a  notice  of  proposed  rulemaking,  an 
opportunity  for  public  comment,  and  a 
delay  in  effective  date.  This  rule  is  also 
exempt  from  these  APA  requirements 
because  it  involves  a  foreign  and 
military  affairs  function  of  the  United 
States-'Section  l31bl  of  the  EAA  does 
not  require  that  this  rule  be  published  in 
proposed  form  because  this  rule 
implements  regulatory  changes  based  on 
COCOM  review  Further,  no  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 

Accordingly,  it  is  being  issued  -n  final 
form.  However,  as  with  other 
Department  of  Commerce  rules, 
comments  from  the  public  are  always 
welcome.  Comments  should  be 
submitted  to  Joan  Maguire,  Office  of 
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Technology  and  Policy  Analysis.  Bureau 
of  Export  Admuuatration.  Department  of 
Commerce.  P  O.  Box  273,  Washmgton. 
DC  20044. 

List  of  Subjects  in  15  CFR  Parts  379  and 
399 

Computer  technology,  Exports. 
Reporting  and  recordkeeping 
requirements.  Science  and  technology. 

Accordingly,  Parts  379  and  399  of  the 
Export  Administration  Regulations  (15 
CFR  Parts  368-3991  are  amended  as 
follows; 

1.  The  authority  citations  for  Parts  379 
and  399  continue  to  read  as  follows; 

Authority;  Pub  L  96-72.  93  Slat.  503  150 
i;  S  C,  app  2401  ei  seq),  as  amended  by  Pub. 
L  97-145  of  December  29. 1981,  by  Pub,  L 
10O-tl8  of  August  23,  19«a  and  by  Pub.  1.  9»- 
64  of  I'jiy  12.  1985;  E.O.  12525  of  )uly  12.  1385 
IV1FR2B757  )uly  18,  19851.  Pi^- L  9S-223  of 
December  28. 1377  150  U,S.C,  1701  e/i«j  |; 
E.O.  12532  of  September  9. 1985  (50  FR  36891 
Septemtier  10. 19851  as  affected  by  notice  of 
September  4,  1988  1 51  FR  31925,  September  8. 
19861:  Pub.  L.  99-440  of  October  2, 198S  (22 
U  S.C.  5001  e( »«;  I;  and  E.O.  12571  of 
October  27.  1986  (51  FR  3950S.  October  2-9. 
1986) 

PART  37»-AMENOED 

Supplement  No.  3  to  Put  379 
|.\ineiidad| 

2.  In  Supplement  No,  3  to  Part  379, 
■'Computer  Software."  paragraph 
(a)(3)(ii)  is  amended  by  revising  the 
phrase  "described  in  ECC.\ 
156SA(h)(l|(i)  |A)  to  (I)  and  (Ml"  to  read 
"described  in  ECCN  15e5A(h|(ll(i)  (A)  to 
(11  or  (M)  or  (h|(2)(vi)":  paragraphs  (bid) 
(ij  and  (li)  are  amended  by  revising  the 
phrase  "  ■High-level  language' 
■development  systems'  designed  for^'  to 
read  "  Development  systems'  employing 
'high-level  language'  and  designed  for": 
the  introductory  text  of  Advisory  Note 
10  is  amended  by  revising  the  phrase 
■■exported  under  the  provisions  of  ECC.V 
1529.  Advisory  .Vote  5"  to  read 
"exported  under  the  provisions  of  ECCN 
1533.  Advnsory  Note  6";  paragraph 
(a)(3|(il  of  Advisory  Note  10  is  amended 
by  revising  the  phrase  "ECCN  1529. 
Advisory  Note  3"  to  read  "ECCN  1533, 
Advisory  Note  6", 

PART  39»-AMENDED 

Supplement  No.  1  to  §399.1.  Commodity 
Group  S    [Amended] 

3.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List).  Commodity 
Group  5  (Electronics  and  f*recision 
Instruments).  ECCN  1501A  is  amended 
by  revising  the  GFW  Eligibility 
paragraph:  by  revising  the  phrase  "13b 
MHz  with  720  channels"  m  paragraph 
lal(21(ii|  to  read  "137  MHz  with  760 


channels  ';  .  by  adding  a  ;V('(e  and  a 
Technical  Snte  after  paragraph  (a)(4): 
by  revising  the  phrase  "and/or"  in 
paragraphs  (b)(l)|ii)  and  |b)|2|  to  read 
"or":  by  revising  the  word  "micron"  in 
paragraphs  (b||l)(ii)  and  |b|(2)  to  read 
"micrometer":  by  revising  Note  1 
(formerly  Reserved]  following  paragraph 
(b|(l)(v),  reserving  Note  2.  and  addmg  a 
Note  3;  by  adding  a  Xote  after 
paragraph  (b|(3).  Technical  Note  2  after 
paragraph  (bl(5|  and  a  Note  after 
paragraph  (cKl):  by  revising  paragraph 
(c)  introductory  text  to  read  as  set  forth 
below;  by  revising  the  reference  to  "db" 
that  appears  in  paragraph  |e|  of  the 
Technical  Note  following  paragraph 
(c|(2|(i!i)  to  read  "dB":  by  removing  the 
Note  following  paragraph  ((:l(21(viii);  by 
amending  Note  1  by  adding  a  new 
paragraph  (gj:  by  revising  Advisory 
Notes  1.  2  and  3.  and  by  removing 
Advisory  Notes  4.  5  and  6  and  the 
Advisory  Note  for  the  People's  Republic 
of  China. 

50 1 A    Navls«tlon,  dirKtlon  flndlns.  radar 
and  atrt)orT>«  communication  equipment. 


GFW  Eligibility:  Commodities  that 
meet  technical  specifi  cat  tons  descnbed 
m  Advisory  Notes  1  and  2  and 
paragraphs  (a)  and  (b)  of  Advisory  Note 
3  regardless  of  end-use.  subiect  to  the 
protiibitions  contained  in  %  371.2(c). 

(a)--' 
(4)  •  •  • 

Not*. — Th3s  paratraph  (a]  does  not  control 
airborne  comraunjcarioD  equipment  that  is 
not  controUed  by  p^raHraph  |d)|4)  and  that: 

(a)  la  needed  to  equip  "a\il  aircraft";  or 

(h)  U  normal  standard  equipment 
incorporated  in    civil  aircraft". 

Technical  Note  1.:  The  terrn  "civil  aircraft" 
18  understood  to  include  only  those  types  of 
"civil  aircraft"  that  are  listed  by  designation 
in  published  airworthiness  certification  lists 
by  the  civil  aviation  authorities  to  fly 
commercm!  civil  internal  and  external  roules 
or  for  legitimate  avtl,  pnvate  or  bu&ineas  use. 

(hi  *  •  • 
ID*" 
[v|  '  '  * 

Notes.— 1.  Paragraph  (b)n)(iO  does  not 
control  Loran-C  equipment  having  all  of  the 
following  characlenstics: 

(a)  It  has  been  m  normal  civil  use  for  a 
pfni")d  of  more  than  one  year; 

(hi  It  is  standard  commercial  equipment 
thai  IS 

(1)  Needed  to  equip  "civil  aircraft";  Of 

(21  Incorporated  in  "civil  atrtn^ft"; 

(cj  li  IS  equivalent  in  all  characteristici  and 
perfurmances  to  standard  equipment  of 
aircraft  not  subject  to  control, 

(d)  It  is  in  tujnform.ty  with  ICAO 
standards; 


(ej  It  is  not  designed  to  make  use  of 
hyperbobc  grids  at  frequencies  higher  than  3 
MHk 

(f)  It  does  not  contain  electronic  equipment 
that 

(1)  Can  compute  the  position  of  the  aircraft 
in  one  coordinate  system  when  furnished 
position  information  in  another  coordinate 
system  [re-,  "coordinate  conversion 
equipment"): 

|2]  Could  not  be  shipped  under  the 
provisions  of  ECCN  1S66A:  and 

(3)  Has  been  in  normal  civil  use  for  a 
period  of  less  than  one  year. 

Z.  (Reserved) 

3  Direction  finding  equipment  specially 
designed  for  search  and  rescue  purpoaes  and 
operating  at  a  frequency  of  121.5  MI-lx  or  243 
MHz  18  not  covered  by  paragraph  (b)(1).  This 
exclusion  also  applies  to  personal  locator 
beacons  operating  in  this  form  thnt  may  also 
have  an  addiiional  cJiannel  selectable  for 
voice  mode  only 

(3)  •  •  • 

NoU.— Paragraph  [b)(3)  of  this  ECCN  does 
not  <x>ntrol  equipment,  other  than  single  side 
band  equipment,  operating  at  frequencies  up 
to  157  MHz  and  employing  a  loop  system  or  a 
system  employmg  a  number  of  spaced 
vertical  uenuls  uniformly  disposed  around 
the  circumference  of  a  circle,  excluding 
electronically  commutated  types. 


(5)  •  •  • 

Technical  Note  2:  By  "coordinate 
conversion  equipment"  is  meant  electronic 
equipment  designed  to  compute  the  position 
of  the  aircraft  in  one  coordmate  system  when 
furnished  position  information  in  another 
coordinate  system. 

(c)  Radar  equipment,  as  follows,  and 
specially  designed  components, 
specialized  testing,  calibrating  and 
training/simulating  equipment;  [For 
Udar  equipment,  see  ECN 1522A.] 

(I)"* 

Note.— This  ECCN  1501A  does  not  control 
airborne  civil  weather  radar  conforming  to 
international  standards  for  civil  weather 
radars  provided  they  do  not  include  any  of 
the  following: 

(a)  Phased  array  anleimas. 

(b)  "Frequency  agility"; 

(c)  "Spread  specbiim";  or 

(d)  Any  signal  processing  specially 
designed  for  tracking  of  vehicles. 

(2)  •  '  • 

(viii)  •  •  * 

Note. — See  also  paragraphs  (b)  and 
(h)  •  •  • 

Note  1.— •  *  ' 

[g]  Global  positioning  satellite  receivers 
listed  in  paragraphs  (b)  (4)  and  (5)  of  this 
ECCN  1501A  that  have  all  of  the  foUowmg 
characteristics: 

(1)  Capable  only  of  processing  the  LI 
channel  (also  called  the  Standard  positioning 
Service  (SPS)  channel): 
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(,2)  Capable  of  only  the  Short-Term  Code 
(Coarse  Acquisition  Code  (C/A  code])  with 
short  term  generation  cycle; 

(3)  No  decryption  capabilities; 

(4)  Including  no  cesium  beam  standards; 
and 

(5)  Including  no  nuU  aieerable  antenna, 
Note  2.—'  '  • 

(.Advisory)  Note  1:  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 
in  Country  Groups  QWY  of  navigation 
equipment  controlled  by  paragraph  (b)ll)li)  of 
this  ECCN.  provided  that  it  is  to  be  installed 
in  civil  aircraft  or  helicopters  and  is  normal 
standard  equipment  of  a  type  installed  in 
civil  aircraft  or  helicopters.  Apphcalions  for 
licenses  issued  by  virtue  of  this  Advisory 
Note  should  mclude  identification  of  aircraft 
fur  which  the  equipment  is  intended. 

(Advisory)  Note  2:  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 
In  Country  Groups  QWY  of  standard 
commercial  airborne  equipment  listed  in 
paragraph  (b)(l)(iii)  of  this  ECCN  needed  to 
equip  "civil  aircraft"  or  as  normal  standard 
equipment  incorporated  in  "civil  aircraft" 
being  exported  for  civil  commercial  use, 
provided  that  such  equipment  is  equivalent  in 
all  characteristics  and  performance  to 
standard  equipment  of  aircraft  not  subject  to 
control,  and  that  are  frequenc>'-modutated 
radio  altimeters  that  have  been  in  normal 
civil  use  for  a  period  of  more  than  one  year. 
Applications  for  licenses  issued  by  virtue  of 
this  Note  should  include  identification  of 
aircraft  for  which  the  equipment  is  intended. 

(Advisory)  Note  3:  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 
in  Country  Groups  QWY  of  the  following: 

(a)  Radar  equipment  controlled  for  export 
only  by  paragraphs  (c)(2)  (i),  (ii).  or  (iii)  of  this 
ECCN.  provided  that  both  of  the  following 
conditions  are  met; 

(1)  It  is  specially  designed  for  the 
surveillance  and  coordination  of  airfield 
surface  traffic;  and 

(2)  It  is  to  be  installed  at  airports  operating 
scheduled  commercial  flights: 

[b|  Radar  equipment  controlled  for  expon 
only  by  paragraphs  (c)12)  (ii)  or  (iii)  of  this 
ECCN.  or  both,  provided  that  all  the 
following  conditions  arc  met: 

(1)  It  operates  at  a  frequency  of  not  more 
than  1.5  Gflz  and  has  a  peak  output  power 
from  the  transmitter  not  greater  Uian  5  MW; 
or  operating  at  a  frequency  within  the  range 
of  1-5  to  3.5  GHz  and  having  a  peak  output 
power  not  greater  than  2.5  MW; 

(2)  It  has  an  80%  or  better  probability  of 
detection  for  a  10  »q.  meter  target  at  a  free 
space  range  of  270  nautical  miles: 

(3)  It  has  a  pulse  repetition  frequency 
exceeding  300  pulses  per  second; 

(4)  It  is  to  be  installed  for  air  traffic  control 
ofscbpduled  inf(;mational  commercial  flights: 

(c|  Radar  equipment  controlled  for  export 
only  by  parasraph  (c)(2)  (iv)  or  (v)  of  this 
ECCN.  provided  that  it  is  to  be  installed  for 
air  traffic  control  purposes  in  international 
airports  and  has  been  in  norma!  civil  use  for 
a  penod  of  not  less  than  three  years; 

(d)  Radar  equipment  controlled  for  export 
by  paragraph  lc){2)(vi)  of  this  ECCN. 
provided  that  it  is  specially  designed  for 
marine,  harbor  or  meteorological  use,  or  has 
been  in  normal  civil  use  for  not  less  than 
three  years; 


(e)  Radar  equipment  controlled  for  export 
only  by  paragraphs  lt)(2)(\1i)  of  this  ECCN, 
provided  that  it  is  spedaUy  designed  for 
marine  (or  harbor)  use.  or  radar  equipment 
controlled  for  export  only  by  paragraph  (c)|2) 
(vii)  or  (viti)  of  this  ECCN,  or  both,  provided 
that  it  is  specially  designed  for 
meteorological  observation. 

4.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  Ust).  Commodity 
Group  5  (Electronics  and  Precision 
Instruments).  ECCN  1502A  is  amended 
by  adding  Note  5  as  set  forth  below  and 
by  removing  Advisory  Note  5  for  The 
People's  Republic  of  China. 

1502A    Communication,  detection  or 
tracking  equipment  of  a  kirxl  using  uttra- 
yiotet  radiation,  infrared  radiation  or 
ultrasonic  waves,  and  specially  designed 
components  tt>erefor. 

Note. — *  ■  * 
Controls  for  ECCN  1502A 


lial  of  Equipment  Controlled  by  ECCN 
1502A 


Note  S.— This  ECCN  1502A  does  not 

control: 

(a)  Infrared  thermal  imaging  equipment 
having  all  the  following  characlenstics: 

(11  The  detector  is  a  single  element; 

(2J  The  detector  is  neither  a  charge  coupled 
device  (CCD)  nor  an  integrate- while-scan 
de\iue; 

(3)  The  detector  is  either 
(t)  Not  cooled;  or 

(ii)  Cooled  by  using  a  liquid  nitrogen 
Dewar  vessel:  and 

(Note. — This  paragraph  {a)  does  not  release 
from  control  (oule- Thompson  coolers,  cooling 
engines  or  thermo  electric  coolers.) 

(4)  The  equipment: 

(i)  Is  non-rugged ized.  medical  equipment, 
or 
(ii)  Has  both  of  the  following: 

(A)  A  reiiolulion  not  exceeding  22.500 
resolvable  elements;  and 

(B)  A  Noiae  Equivalent  Temperature 
Difference  (NETD)  (or  temperature 
sensitivity)  of  no  less  than  0.1'  C: 

(b)  Infrared  viewing  equipment  having  all 
the  following  characteristics: 

(1)  The  detector  is  a  p>Toelectric  vidicon 
without  reticle; 

(2)  The  equipment  is  designed  for  fire 
fighting  and  buned  body  detection;  and 

(3)  The  optimal  sensitivity  is  in  the 
wavelength  range  from  6  to  14  micrometers. 
Note. — Nothing  in  paragraphs  (a)  and  (bl 
releases  any  technical  data  from  export 
control. 

5.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List).  Commodity 
Group  5  {Electronics  and  Precision 
Instruments).  ECCN  1510A  is  amended 
by  revising  the  words  "Advison,'  .Notes  6 
or  7"  that  appear  in  the  GFW  Eligibility 
paragraph  to  read  "Advisory  Note  6";  by 
revising  paragraph  (a](2]  to  read  as  set 


forth  below;  and  by  removing  Note  7 
and  redesignating  (Advisory)  Note  8  as 
new  (Advisop,')  Note  7 

1S10A    Marine  or  tecrestrtal  acoustic  or 
ultrasonic  systems  or  equipment  sfwctalty 
designed  for  positioning  surface  vessels  or 
underwater  vetitcles,  or  for  Oetecting  or 
locating  underwater  or  subterranean 
objects  or  features,  and  specially  designed 
components  of  such  systems  or 
equipment.  Including  but  not  limited  to 
hydroptiones.  transducers,  beacons,  towed 
hydrophone  arrays,  beamformers  and 
geophones  (except  moving  colt  or  moving 
magnet  electro-magnetic  geophones), 
except  those  systems  or  equipment  listed 
below. 


Littt  of  Systems  and  Equipment 
Controlled  by  ECCN  1510A 

(a)  '  •  • 

(2)  Passive  (receiving,  whether  or  not 
related  in  normal  application  to 
separate  active  equipment)  acoustic 
hydrophones  or  transducers  having  all 
of  the  following  characteristics,- 

(i)  Independently  mounted  or 
configured  and  not  reasonably  capable 
of  assembly  by  the  user  into  a  towed 
hydrophone  array; 

(ii)  Incorporating  sensitive  elements 
made  of  piezoelectric  ceramics  or 
crystal: 

(A)  With  a  sensitivity  no  better  than 
-180  dB  (reference  1  volt  per 
micropascal)  when  not  designed  for 
operation  at  depths  of  more  than  ICX)  m 
and  not  acceleration  compensaled: 

(B)  With  a  sensitivity  no  belter  than 
-192dB  (reference  1  volt  per 
micropascal)  when  not  designed  for 
operation  at  depths  of  more  than  100  m; 

(C)  With  a  sensitiNit>-  no  belter  than 
—  204  dB  (reference  1  volt  per 
micropascal)  when  not  designed  for 
operation  at  depths  of  more  than  lOOO  m; 

6  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List).  Commoditj' 
Group  5  (Electronics  and  Precision 
Instruments).  ECCN  1519.A  is  amended 
by  revising  the  headmg,  the  "List  of 
Equipment  Controlled  by  ECCN  1519A." 
the  Notes  and  the  Advison,-  Notes  to 
read  as  follows: 

1519A     "Telecommunication  transmission 
equipment"  and  measuring  and  test 
equipment,  and  specialty  designed 
components  and  accessories  therefor, 

[a]  'Telecommunication  transmission 
equipment"  employing  digital 
techniques  (including  the  digital 
processing  of  analog  signals)  and  having 
at  least  one  of  the  following 
characteristics: 
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(11  Designed  for  a  total  digital  transfer 
rate  that,  at  the  highest  multiplex  level, 
exceeds: 

|i)  45  million  bit/s  (including  when 
designed  for  underwater  use):  or 

(li)  8,5  million  bit/a  for  stored  program 
controlled  digital  crossconneclion 
equipment; 

Note.— The  maximum  of  45  million  bit/s  for 
the  highest  multiplex  level  does  not  preclude 
toidl  digital  transfer  rates  of  maxinifiily  a 
factor  two  f2  Umes)  higher  for 

la]  Ljne  terminating  equipment; 

(bi  Intermediate  amphfier  equipment; 

ic)  Repeater  equipment; 

(d)  Regenerator  equipment;  "/■ 

fe)  Translation  encoders  Itranscoders); 

i  Z]  Designed  for  a  "ddta  iignalting  rate'* 
that  exceeds: 

(i)  1.200  bit/ 9  when: 

I  A)  Employing  an  automatic  error  detection 
and  correction  system;  and 

IB)  Retransmission  is  not  required  for 
correction. 

fii)  9.600  bii/s  when  using  the  "bandwidth 
of  one  voice  channel";  or 

iiiil  64.000  bit/s  when  using  baseband; 

\ote. — For  statistical  multiplexers  that 
satisfy  the  definitions  of  either  '  data 
|!r.essaj(e|  switchmg"  or  "stored  pro(?r;im 
controlled  circuit  switching."  and  for  the 
dpllnitions  of  these  terms,  see  ECCN  156"A 

{bj  Electronic  measuring  or  test 
equipment  specially  designed  for  the 
equipment  controlled  for  export  by 
paragraph  |a){l]  above. 

Tocfanical  Note:  Dei"initions  of  terms — 
Bandwidth  of  one  voice  channel ' — 

In  the  case  of  data  conxmunication 
equipment  desiRned  to  operate  in  one  voice 
channel  of  3.100  Hz.  as  defined  m  CCITT 
Recommendation  G.151, 

"Data  Signalling  rate"— 

-As  defined  in  ITU  Recommendation  53-36. 
taking  into  account  that,  for  nonbinary 
modulation,  baud'  and  bit  per  second'  are 
not  equal.  Bits  for  coding,  checking  and 
synchronization  functions  are  to  be  included. 

Note. — When  delermininj?  the  "data 
siHnalhng  rate  "  servicing  and  admintairative 
chnnneis  shall  be  excluded. 

Telecommunuiation  transmission 
e^'jipmenl  "— 

For  the  purpose  of  this  ECCN. 
tel»?communtcdiion  transmission  equipment 

IS: 

ia)  Categonzed  as  the  following  equipment, 
or  as  combinations  of  the  following 
equipment: 

1 1 1  Line  terminating  equipment; 

[2]  Intermediate  amplifier  equipment: 

13)  Repeater  equipment: 

|4|  Regenerator  equipment. 

;5!  Translation  encoders  itranscoders); 

/■ij  Multiplex  equipment, 

PI  ModulatorsMemodulators  Imodems): 

;iHj  Transmullipiex  equipment  (see  CCITT 
P-M ,  crm\.or 

■'-i\    Stored  program  controlled"  digital 
t  rossconnection  equipment;  and 

[b|  Designed  for  us«  in  single  or  muitl- 
rhannel  communication  via: 

;il  Wire  (hoe); 


(2)  Coaxial  cable: 

(3)  Optical  fiber  cable:  or 

(4)  Radio 

NolM.— 1  Nothing  in  this  ECCN  1519A 
authonzes  the  export  of  technical  data  for  the 
development  or  production  of  equipment 
employing  digital  transmission  techniques  fur 
operation  at  a  total  digital  transfer  rate  at  the 
highest  multiplex  level  exceeding  8.5  million 
bit/s; 

2.  This  ECCN  1519A  does  ntii  control; 

ia|  Telemetering,  telecommand  and 
telesignalhng  equipment  designed  for 
industrial  purposes,  together  with  data 
transmission  equipment  not  intended  for  the 
transmission  of  written  or  pnnted  text; 

Note. — Telemetering,  telecommand  and 
telesignalling  equipment  consists  of: 

(a)  Sensing  heads  for  the  conversion  of 
information  into  electrical  signals; 

(b)  The  systems  used  for  the  long-distance 
transmission  of  Ihest  electncal  signals;  and 

{c\  The  process  used  to  translate  electrical 
signals  into  coded  data  (telemetenngj.  into 
control  signals  (telecommand  1  and  into 
display  signals  [telesignalhngl: 

ib|  Facsimile  equipment  that  is  not 
controlled  for  export  by  ECCN  1527A;  or 

(c)  Equipment  employing  exclusively  the 
direct  current  transmission  technique, 

(Advisor)')  Note  3  for  the  People's  Republic 
of  China:  Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end  users  in  the 
Peoples  Republic  of  China  of  the  following 
communication,  measiinng  or  test  equipment: 

(a)  ■  Telecommunication  transmission 
equipment"  provided  it  is 

(1)  intended  for  general  commercial  traffic 
m  a  civil  communication  system; 

(21  Designed  for  operation  at  a  total  digital 
transfer  rate  at  the  highest  multiplex  level  of 
140  million  bit/s  or  less; 

(3]  Installed  under  the  supervision  of  the 
seller  in  a  permanent  circuit;  and 

(4)  To  be  operated  by  the  civilian 
authonties  of  the  importing  country; 

lb)  Measuring  and/or  test  equipment 
necessary  for  the  use  (i.e..  installation, 
operation  and  maintenance)  of  equipment 
exported  under  the  conditions  of  this  Note, 
provided; 

(1)  It  is  designed  for  use  with 
communication  transmission  equipment 
operating  at  a  'data  signalling  rate"  of  140 
million  bit  /s  or  less;  and 

(Z|  It  will  be  supplied  in  the  minimum 
quantity  required  for  the  transmission 
equipment  eligible  for  Advisory  Note 
treatment: 

Note.— Where  possible,  built-in  test 
equipment  (BITEi  will  be  provided  for 
installation  or  maintenance  of  transmission 
equipment  eligible  for  export  under  this 
Advisory  Note  to  this  ECCN  rather  than 
individual  test  equipment: 

Notes. — 1  For  communication  equipment 
using  optical  fiber  as  the  communication 
medium,  the  transmission  wavelength  must 
not  exceed  1,370  nm 

2.  [Reserved] 

(Advisory)  Note  4  for  the  People's  Republic 
of  China:  Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  in  the 
Peoples  Republic  of  China  of  modems  and 
multiplexers  controlled  for  export  by 


paragraph  {d)(2)  of  the  "List  of  Equipment 
Controlled  by  ECCN  1519A'  designed  for 
operation  at  "data  signalling  rates  '  of  19.200 
bii/s  or  less. 

7.  In  Supplement  No,  1  to  {  399.1  (the 
Commodity  Control  List)  Commodity 
Croup  5  (Electronics  and  Precision 
Instmmentsl.  ECCN  1520A  is  amended 
by  adding  a  Note  after  the  headmg;  by 
revising  the  words  "Advisoi^  Notes  1.  2. 
3.  4  or  5"  that  appear  m  the  CfW 
Eligibility  paragraph  to  read  "Advisory 
Notes  1  or  Z":  by  revising  the 
introductory  text  to  paragraph  (a);  by 
adding  new  paragraphs  (a)(5)  through 
(a)l7)  after  paragraph  (al(4)  and  before 
the  Note  to  read  as  set  forth  below;  by 
revising  the  Note  that  appears  after 
paragraph  [a)[4)  and  redesignating  it  as 
Note  1  and  by  adding  a  new  Note  2  to 
read  as  set  forth  below;  by  removing 
(Advisory)  Notes  1,  3  and  5;  by 
redesignating  (Advisory)  Notes  2  and  4 
and  (Advisory)  Note  6  for  the  People's 
Republic  of  China  as  (Advisory)  Notes  1 
and  2  and  ( Advisor>')  Note  3  for  the 
Peoples  Republic  of  China;  and  by 
revising  the  (Advisory)  Note  3  for  the 
people's  Republic  of  China  to  read  as  set 
forth  below. 

ECCN  1520 A    Radio  relay  communlcatkm 
•qutpnwnt  8p«clally  d««lgn«d  t«st 
equipment,  and  tpecl^ty  detlgrved 
component*  arxl  eccessoriee  therefor. 

Note. — For  "specially  designed  software. ' 
see  Supp.  No.  3  to  Pan  379. 

List  of  Equipment  Controlled  by  ECCN 
1520A 

(a)  Radio  relay  communication 
equipment  designed  for  use  at 
frequencies  exceeding  960  MHz.  except 
when  having  any  of  the  following,  sets 
of  characteristics: 

(5)  The  equipment  is  specially 
designed  for  the  transmission  of 
television  signals  that: 

(i)  Are  between  camera  and  studio  or 
between  studio  and  television 
transmitter;  and 

(iij  Do  not  exceed  a  line-ofsight 
distance  with  respect  to  any  one 
installation: 

(6)  The  equipment  Is  specially 
designed  to  be  installed  and  operated  in 
communication  satellite  earth  stations 
using: 

(i)  INTELSAT: 
(ii)  MARISAT; 
(iii)  EUTELSAT;  or 
tiv)  INMARSAT; 

(7)  The  equipment  is  tropospheric 
scatter  communication  equipment  that: 

(i)  Is  designed  for  civil  fixed  use; 
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(ii]  Operates  at  fixed  frequencies  of 

2.7  GHz  or  less: 
(iii)  Uses  frequency  modulation:  and 
(iv)  Has  a  power  amplifier  output  of 

10  kW  or  less; 

Sole  ]. — Nothing  in  the  above  shall  be 

construed  as  permitting  the  export  of 
technical  data  fnr  equipment  employing 
quadrature-amplitudp-modulatjon  techniques, 
except  technica:  data  for  installation, 
operation  or  maintenance. 

Note  2- — Nothing  in  the  above  shall  be 
construed  as  permitting  the  export  of 
technical  data  for  equipment  released  by 
paragraph  (a)t6)  of  this  ECCN.  other  than 
technical  data  for  installation,  operation  or 
maintenance. 

(b)  •  •  • 

Advisory  Notes:  *  '  * 

(Advisory)  Note  3  for  the  People's  Republic 
of  China:  Licenses  are  likely  to  be  appnsved 
for  export  to  satisfactory  end-users  in  the 
Peoples  Republic  of  China  of  the  following 
radio  relay  communication  equipment: 

(a)  Digital  microwave  radio  links  for  fixed 
civil  installations  operating  at  fixed 
frequencies  not  exceeding  197  GM7  with  a 
capacity  of  up  to  1.920  voice  channels  of  31 
kHz  or  four  television  channels  of  6  MHz 
maximum  nominal  bandwidth  and  associated 
sound  channels; 

(b)  Ground  communication  radio 
equipment  for  use  with  temporarily  fixed 
services  operated  by  the  civilian  authorities 
and  designed  to  be  used  at  fixed  frequencies 
not  exceeding  20  CHz: 

(c)  Radio  transmission  media  simulators/ 
chatmcl  estimators  designed  for  the  testing  of 
equipment  covered  by  paragraph  (a)  or  (b)  of 
this  Advisory  Note; 

(d)  Power  amplifiers  not  exceeding  10  W 
and  6/4-GHz-transmitters/receivBrB  for 
communii;ali(in  satellites; 

(e)  Equipment  specially  designed  to  receive 
civil  meteorologirjil  data,  provided  it  has  alt 
of  the  following  characteristics: 

(1)  The  equipment  is  specially  designed  to 
receive  and  process  Weather  Facsimile 
(WEFAX)  or  receive  and  process 
meteorological  data  from  civil  weather 
sateUites.  such  as: 

GOES  [Geostationary  Operating 
Environmental  Satellite). 

NOAA  (National  Oceanic  and  Atmospheric 
AdminislraUonl  polar  orbiting  satellites,  or 
the  ARGOS  meteomlogtcal  satellite: 

(2)  "Frequency  agility"  techniques  are  not 
incorporated,  and 

(3)  The  weather  satellite  ground  system 
frequencies  do  not  exceed  1.750  MHz. 

(4)  The  equipment  or  systems  are  designed 
and  used  for  fixed  civil  meteorological 
applications. 

8.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List),  Commodity 
Croup  5  (Electronics  and  Precision 
Instniments),  ECCN  1522A  is  amended 
by  removing  the  GFIV  Eligibility 
paragraph:  by  adding  a  Note  after 
paragraph  (a)(x)  to  read  as  set  forth 
below;  by  revising  the  "and'"  that 


appears  between  "surveying"  and 
"meteorological"  in  paragraph  lb)(xii)  lo 
read  "or";  by  revising  the  parenthetical 
clause  that  appears  after  Note  2  to  read 
as  set  forth  below:  by  revising  Note  4 
(formerly  [Reserxed])  to  read  as  set 
forth  below;  by  removing  (Advison,) 
Note  6:  by  redesignating  (Advisory) 
Note  5  as  new  (Advisor>'l  Note  6  and  t>y 
reserving  (Advisor>')  Note  5;  by  adding  a 
paragraph  (fl  lo  (Advisory)  Note  6  for 
the  People's  Republic  of  China  as  set 
forth  below 

ECCN  1522A    "Later*"  and  'equipment 
containing  laeere". 


List  of  "Lasers  "  and  "Equipmenl 
Containing  Lasers"  Controlled  by  ECCN 
1522  A 


(a)-*- 
Ix)*-- 

Note.— Paragraph  (a)  does  not  control 
seroiconductar  "Users"  having: 

(1)  An  output  wavelength  no  longer 
than  1.000  nm;  and 

(2)A  continuous  wave  (CW)  output 
power  not  exceeding  100  mW. 

Note  2.—*  •  '  (See  ECCN  1564A.) 


Note  4. — For  the  status  of  optical  fiber  and 
optical  preform  characterization  equipmenl 
that  contains  lasers,  see  ECCN  1353A. 


(.Advisor)-)  Note  B  for  the  People's  Republic 
of  China:  *  *  * 

(0  Minimum  quantities  of  semiconductor 
"lasers"  desired  and  destined  for  use  with  a 
civilian  fiber  optic  communication  system 
that  would  be  either  decontrolled  for  export 
or  eligible  for  export  under  an  Advisory  Note 
for  the  People's  Republic  of  China  under 
ECCNs  1519A  or  1526A.  having  an  output 
wavelength  no  longer  than  1,370  nm  and  a 
power  output  nut  exceeding  100  mVV  CW- 

9.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List).  Commodity 
Group  5  (Electronics  and  Precision 
Instruments).  ECCN  1526A  is  amended 
by  revising  the  heading,  the  title  of  the 
"List."  and  paragraphs  (a).  (c)(l}  and  (2) 
and  (d}(2)  as  set  forth  below;  by 
redesignating  paragraphs  (c|(3)  and  (4) 
as  paragraphs  |c){4)  and  (51  and  by 
adding  a  new  paragraph  [c){3)  before  the 
Technical  Note  following  paragraph 
(c)(2)  to  read  as  set  forth  below;  by 
removing  (Advisory)  Note  4  and 
redesignating  (Advisory)  Note  5  aa  new 
(Advisorj')  Note  4;  and  by  amending 
newly  redesignated  (Advisory)  Note  4 
bv  revising  the  references  to  "(a)(2).  (b). 
(cl(l).  (2)  and  13).  and  (f)"  in  the 
introductory  text  lo  read  "(a),  (b).  (c)(1) 


lo  (4)  or  (f)"  and  by  revising  paragraphs 
(c)  and  |d)  as  set  forth  below. 

1526A    Optical  flben.  opUcal  cables  arid 
other  cat>te«  end  components  and 
accesaories. 

List  of  Commodities  Controlled  by 
ECCN  1526A 

(a)  Unarmored  or  single -armored 
ocean  cable  having  an  attenuation  of 
1.82  dB/km  (3.0  dB  per  nautical  mile)  or 
less,  measured  at  a  frequency  of  600 
kHz; 

(c)  •  •  • 

(1)  The  optical  fiber  is  designed  for 
single  mode  tight  propagation: 

(2)  The  optical  fiber 

(i)  Is  designed  for  mullimode  light 
propagation:  and 

(ii)  Has  an  attenuation  of  less  than  1.0 
dB/km  at  a  wavelength  of  1300  nm;  or 

(3)  Optical  fibers  capable  of 
withstanding  a  "proof  test"  tensile 
strength  of  1.1  x  10  •  N/m*ormore; 

Technical  Note:  *  *  * 

(d) •  *  * 

(2)  Modified  structurally  or  by  coating 
to  have  either 

(i)  A  "beat  length"  of  more  than  50  cm 
(low  birefringence),  except  if  designed 
for  operation  at  wavelengths  of  less 
than  650  nm;  or 

(ii)  A  "beat  length"  of  less  than  5  cm 
[high  birefringence); 

Technical  Note: "  "  * 

(.\dv)»or>)  Note 4:  '  *  * 

(c)  The  optjcal  fibers  specially  designed  for 
the  underwater  use: 

|i|  Are  not  controlled  for  export  under 
paragraph  (r|11]  of  this  ECCN.  and 

|ii)  Have  performance  characteristics 
inferior  to  those  described  in  paragraph  lc)|2) 
or  (c)(3):  ond 

(d)  Connectors  and  couplers  controlled  by 
paragraph  (f)  are  not: 

(i)  Fiber-optic  bulkhead  or  hull  penetrauon 
ciimnectors,  specially  designed  for  use  in 
ships  or  vessels:  or 

(ii)  Wavelength  division  multiplex  type 
fiber-optic  couplers. 

10.  In  Supplement  No.  1  lo  S  399.1  (the 
Commodity  Control  List).  Commodity 
Group  5  (Electronics  and  Precision 
Instruments).  ECCN  1529A  is  amended 
by  revising  the  words  "Advison,'  Notes  2 
or  3"  that  appear  in  the  GflV  Eligibility 
paragraph  to  read  "Advisorj'  Note  2";  by 
revising  paragraph  (al[2|  as  set  forth 
below;  by  redesignating  the  "Note" 
following  "Note  2"  under  paragraph 
(b)(4)  as  a  "Note"  following  "Note  1" 
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under  par^grdph  fb)(4);  by  removing  the 
phrase  "but  not  including  changes  in 
range  or  polarity"  from  the  parenthetical 
note  in  paragraph  [f)  introductory  text 
and  by  removing  the  clause  following 
■  second.  ■  m  paragraph  [f]i31;  by 
amending  the  first  sentence  of  Technical 
Note  2  after  the  word  "above"  to  read 
'involve  the  automatic  measurement  of 
equivalent  circuit  parameters  over  a 
rant^e  of  frequencies.":  by  adding  a 
Technical  Note  8  as  set  forth  below:  by 
removing  (Advisory)  Note  2  and 
redesignating  (Advisory)  Note  3  and 
(Advisory)  Note  4  for  the  People's 
Republic  of  China  as  new  (Advisory) 
Note  2  and  (Advisory)  Note  3  for  the 
People's  Republic  of  China;  by  revismg 
the  reference  to  'Advisory  Note  4  to 
ECCN  1565A"  m  paragraph  (b)  of  newly 
redesignated  (Advisory)  Note  2  to  read 
"Advisory  Note  6  to  ECCN  1565A":  by 
revising  "measurement  or  microwave 
de%'ise  ■  in  the  third  sentence  of 
Technical  Note  3  to  read  "measurement 
of  microwave  device":  by  revising 
paragraphs  fc)  through  (ij,  removing 
paragraph  !jl,  redesignating  paragraphs 
(kl  and  t!l  as  new  paragraphs  [)]  and  (kj. 
revismg  new  paragraph  [k),  and  by 
addmg  a  new  paragraph  (1)  to 
(Advison)  Note  3,  a9  set  forth  below. 

1S29A     Electronk:  aqulpment  for  testing. 
me«surlng  (•.g..  tima  Interval 
measurement),  callbrattng  or  counting,  of 
for  mtcroprocessor/  microcomputer 
development 


List  of  Equipment  Controlled  by  ECCN 
1529A 

(a)*  •  • 

(2)  Contammg  frequency  standards 
having  any  of  the  following 
characteristics: 

(i]  Designed  for  mobile  use  and  having 
a  long-term  dnft  (ageing)  over  24  hours 
or  more  of  1  part  in  TO  *  or  better: 

(ii)  Designed  for  fixed  ground  use  and 
having  a  long  term  drift  (ageing)  over  24 
hours  or  more  of  5  parts  in  10  '"  or 
better:  or 

(lii)  A  short-term  dnft  (stability)  over 
a  period  from  1  to  100  seconds  of  1  part 
in  10  '2  or  better 

Technical  Notes:  '  '  " 

8.  "Pulse  frequency  profiling"  is  the 
capability  of  measuring  the  changes  of 
frequency  [or  phase]  within  a  pulse  as  a 
function  of  time;  such  changes  in 
frequency  would  be  present  in  a 
transmitted  pulse-compression  radar 
pulse  (chirp  radar").  This  profding  may 
be  achieved  by  internal  or  external 
gating.  "Pulse  frequency  profiling"  is  not 
intended  to  include  "frequency 


modulation  tolerance"  while  it  is  being 
frequency  modulated  and  is  of  interest 
to  the  communication  field.  The  ability 
to  perform  measurement  of  the  lime 
interval  of  the  pulse  itself  (pulse  width) 
as  opposed  to  frequency  measurements 
within  a  pulse  is  covered  under  time 
interval  instruments  in  paragraph  (d)  of 
the  "List  of  Equipment  Controlled  by 
ECCN  1529A." 

(Advisory)  Note  3  for  the  People's  Republic 
of  China:  '  '  ' 

(c)  Noise  meters,  power  meters,  micrnwave 
t)n(lge9  and  noise  generators  controlled  for 
export  by  paragrapha  (b)(1)  or  (b)|3)ttv)  of  the 
"Ust  of  Equipment  Controlled  by  ECCN 
1529A  ■  for  use  at  frequencicB  not  exceeding 
26.5  GHz. 

(d)  "Swept  frequency  network  analyzers  ' 
for  the  automatic  measurement  of  complex 
equivalent  cutruit  parameters  over  a  range  of 
hequencies  where  the  maximum  frequency 
does  not  exceed  20  CHr 

(e)  Instruments  in  which  the  functions  can 
be  controlled  by  the  mjection  of  digitally 
coded  electrical  signals  from  an  external 
source  where  the  maximum  frequency  do^s 
not  exceed  20  GHz; 

(f)  Instruments  tncorporaUng  computing 
facilities  wtth  "user-accessible 
programability"  controlled  by  paragraph 
{b)(4)  of  the  "Lisr  of  Equipment  Controlled  by 
ECCN  1529A  ■: 

(g)  Digital  test  instruments  wtth  "user- 
accessible  programability"  controlled  by 
paragraph  (b)(5)  of  this  ECCN  1529A.. 
required  for  the  use  (inatailation,  operation  or 
maintenance)  of  microcircuits  or  computers 
exported  to  the  People's  Republic  of  China 
under  Advisory  Notes  to  ECCNs  I564A  or 
1565  A; 

(h)  Microprocessor  and  microcomputer 
development  Instnimenls  for  mfcrocircuits 
that  are  either  decontrolled  for  export  or 
exportable  to  the  People's  Republic  of  China 
under  Advisory  Notes  of  ECCN  ISMA; 

(iJ  Digital  counlera  not  having  any  of  the 
following  characteristics: 

(]}  Capdble  of  perforrning  frequency 
measurements  above  20  GHz; 

(2)  Capable  of  measuring  either  the 
frequency  or  the  change  in  phase  or 
frequency  within  a  pulse  ("pulse  frequenc  y 
profihng").  using  either  mtemally  or 
externally  gated  sampling  intervals  of  100  ns 
or  less;  or 

(3)  Capable  of  measuring  burst  frequencies 
exceeding  Z50  MHz  for  a  burnt  duration  of 
less  than  2  ms: 

(j)  Instruments  controlled  by  paragraph  (f) 
of  this  ECCN.  not  capable  of  more  than  l,Qno 
mdependent  measurements  per  second; 

(k)  Transient  recorders,  not  capable  of 
sampling  single  input  signals  at  succettnive 
intervals  of  less  than  10  ns; 

(1)  PROM  programers  controlled  by 
paragraph  (b|(6}  of  this  ECCN  1520A. 

11.  In  Supplement  No.  I  to  5  399.1  (the 
Commodity  Control  List),  Commodity 
Croup  5  ^Electronics  and  Precision 
Instruments).  ECCN  1534A  is  amended 
by  adding  a  Note  after  paragraph  (b)  to 
read  as  set  forth  below;  by  removing  the 


parenthetical  note  appearing  at  the  end 
of  paragraph  (c);  by  removing  Advisory 
Note  2;  and  by  redesignating  the  existing 
Advisory  Note  1  as  an  unnumbered 
Advisory  Note 

1 534A    FlattMd  mk:rodensltometer* 
(except  cattiode-ray  types)  having  any  of 
the  characteristics  tn  ttie  Ust  below,  artd 
specially  designed  components  therefor. 

List  of  Flatbed  Microdensitometers 
Controlled  by  ECCN  1534A 

(b)  •  •  • 

Note.— Paragraph  (b)  of  this  ECCN  dons 
not  control  equipment  with  a  spatial 
resolution  not  better  (less)  than  2 
micrometers  and  a  density  resolution  not 
better  (less)  than  0.01  density  unit. 


12.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronica  and  Precision 
Instruments).  ECCN  1537A  is  amended 
by  revising  the  words  "Advisory  Notes  1 
through  4"  that  appear  in  the  GFW 
Eligibility  paragraph  to  read  "Advisory 
Notes  1  through  3";  by  revising 
paragraph  (c)  introductory  text  to  read 
"Waveguide  components,  as  follows:": 
by  revising  paragraphs  (i),  (k)  and  (I)  to 
read  as  set  forth  below:  by  revising 
Advisory  Note  4  and  redesignating  it  as 
"Note"  4:  by  removing  Note  5  and 
(Advisory)  Note  6:  by  revising  Note  7 
and  redesignating  it  as  Note  5:  by 
redesignating  the  (Advisory)  Note  8  for 
the  People's  Republic  of  China  as 
(Advisory)  Note  6  for  the  People's 
Republic  of  China;  end  by  adding  an 
(Advisory)  Note  7  for  the  People's 
Republic  of  China,  reading  as  follows: 

1537 A    Microwave.  Includlr>g  milllmetric 
wave,  equipment  tncludlng  parametric 
ampllfters.  capable  of  operating  at 
frequencies  over  1  GHz  (other  than 
microwave  equipment  controlled  for  eiport 
by  ECCNa  1S01A.1517A.  1520A.  Of  1529A. 


List  of  Equipment  Controlled  by  ECCN 
1537A 

(i)  Microwave  assemblies  and  sub- 
assemblies capable  of  being  used  at 
frequencies  above  3  GHz  and  having 
circuits  fabricated  by  the  same 
processes  used  in  integrated  circuit 
technology,  which  include  active  circuit 
elements.  (For  acoustic  wave  devices, 
see  ECCN  15e6A.)  (For  integrated 
circuits,  see  also  ECCN  1S64A.) 

(k)  Amplifiers,  except  parametric  or 
paramagnetic  amplifiers  having  any  of 
the  following  characteristirs: 
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(1)  T^ey  are  specially  designed  for 
medical  applications; 

(2)  They  are  specially  designed  for  use 
in  "simple  educational  devices"  and 
operate  at  industrial,  scientific  or 
medical  (ISM)  frequencies,  or 

(3)  They  have  an  output  power  of  not 
more  than  10  W  and  are  specially 
designed  for 

(a)  Industnal  or  civilian  intrusion 
detection  and  alarm  systems; 

(b)  Traffic  or  industrial  movement 
control  and  counting  systems: 

(c)  Environmental  pollution  of  air  or 
water  detection  systems;  or 

(d)  "Simple  educational  devices": 

Technical  Note:  "Simple  educational 
devices"  are  defined  as  devices  designed  for 
use  in  teaching  basic  scientific  principles  and 
demonstraUng  the  operation  of  those 
principles  m  educational  institutions. 

Note:  See  also  ECCN  1521A. 

(1)  Modulators  using  PIN  (positive- 
intrinsic-negativc)  transistor  technology- 
Note:  See  also  ECCN  1S44A. 


Advisor)'  Notes:  '  '  ' 

Advisor)'  Note  3. '  "  ' 

Note  4.  Paragraph  (g)  of  the  "List  of 
Equipment  Controlled  by  ECCN  1537A "  does 
not  control  duplexers  and  phase  shifters 
fipecifically  designed  for  use  in  civil 
television  systems  or  in  other  civil  radar  or 
communication  systems  not  covered  by  other 
ECCNS  on  the  Commodity  Control  Ust 
identified  by  the  code  letter  "A,"  nor  covered 
by  the  International  Traffic  in  Arms 
Regulations,  by  10  CFR  Part  110  or  by  10  CFR 
PaH  BIO. 

Note  S.  Nothing  in  the  following  permits  the 
export  of  technical  data,  except  the  minimum 
technical  data  for  the  use  (i.e..  installation. 
operation  and  maintenance),  of  the  following 
equipment: 

Paragraphs  (j)  and  (k)  of  the  "List  of 
Equipment  Controlled  by  ECCN  1537A"  do 
not  control  microwave  assemblies,  sub- 
assemblies or  amplifiers  (or  combinations 
thereof)  having  aU  of  the  following 
characteristics: 

(a)  Fixed  tuned  at  the  time  of  manufacture 
to  operate  only  within  the  UV  satellite 
broadcasting  band  from  11  7  to  12.5  C(tz; 

(b)  Not  capat)le  of  being  reluned  to  a  new 
frequency  band  by  the  user  and 

(c)  Specially  designed  for  use  with,  or  in. 
civil  television  receivers. 

(Advisor)')  Note  6  for  the  People's  Republic 
of  China: '  '  * 

(Advisory)  Note  7  for  the  People's  Republic 
of  China:  bcenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  in  the 
People's  Republic  of  China  of  amplifiers. 
controlled  for  export  by  paragraph  (k)  of  the 
"List."  when  designed  for  use  with  signal 
analyzers  described  in  Note  3  to  ECCN  1553A 
and  designed  for  a  maximum  operating 
frequency  not  exceeding  2  GHz.  provided 
these  amplifiers  are  not  radiation  hardened 
or  "space-qualified." 

Note:  The  term  "space-qua tified"  used  in 
this  ECCN  1S37A  refers  to  products  thai  are 


stated  by  the  manufacturer  ai  designed  and 
tested  to  meet  the  special  electrical, 
mechanical  or  environmental  requirements 
for  use  in  rockets,  satellites  or  high-altitude 
flight  systems  operaUng  at  atUtudes  of  100  km 
or  more, 

13.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List).  Commodity 
Group  5  (Electronics  and  Precision 
Instruments).  ECCN  1541A  is  amended 
by  removing  the  GFW  Eligibility 
paragraph  and  the  Advisory  Note  and 
by  revising  paragraph  (b)  to  read  as 
follows: 

1547 A    Cathode-ray  tubes. 


List  of  Calbode-ray  Tubes  Controlled  by 
ECCN  IMIA 


(b)  With  traveling  wave  or  distributed 
deflection  structure  using  delay  lines,  or 
incorporating  other  techniques  to 
minimize  mismatch  of  fast  phenomena 
signals  to  the  deflection  structure, 
except  when  using  segmented  plate 
(sectioned  Y-plate)  structures; 

14.  In  Supplement  No.  1  to  S  399.1  (the 
Commodity  Control  List],  Commodity 
Group  5  (Electronics  and  Precision 
Instruments).  ECCN  1544A  is  amended 
by  removing  the  GFW  Eligibility 
paragraph,  paragraph  (g)  and  (Advisory) 
Note  2;  by  revising  the  reference  to 
"paragraph  (d)"  appearing  in  Note  2 
following  paragraph  (e),  to  read 
"paragraph  (e)";  by  redesignating  Note  3 
that  appears  after  (Advisor>')  Note  2  as 
Note  2,  and  by  adding  a  new  Note  3 
after  newly  designated  Note  2  to  read  as 
follows: 

I344A    Semiconductor  diodes  and  dice 

and  wafers  therefor. 


List  of  Semiconductor  Diodes  and  Dice 
and  Wafers  Therefor  Controlled  by 
ECCN  1544A 

Note2:  For  pholodiodes  '  *  * 
Note  S:  For  light  emitting  diodes,  see  ECCN 
1522A. 

15.  In  Supplement  No.  1  to  5  3991  (the 
Commodity  Control  Ust).  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1545A  is  amended 
by  revising  paragraph  (a)(5)  to  read  as 
set  forth  below  and  by  removing 
(Advisor>')  Note  2. 

1545A  Transistors  and  dice  and  wafers 
therefor  (for  phototransistors.  see  ECCN 
1543AJ. 


List  of  Transistors  and  Dice  and  Wafers 
Therefor  ConlroUed  by  ECCN  1545A 

(a)'   •   • 

15)  Being  majority  carrier-type 
transistors,  including  but  not  limited  to 
junction  field-effect  transistors  (FETs) 
and  metal-oxide  semiconductor 
transistors  (MOS).  except  field-effect 
transistors  having  any  of  the  following 
characteristics: 

(i)  A  maximum  power  dissipation  of 
no  more  than  6  W  an  "operating 
frequency"  not  exceeding  1  GHz; 

(ii)  A  maximum  power  dissipation  of 
no  more  than  1  W  and  an  "operating 
frequency"  not  exceeding  2  GHz:  or 

(iii)  Designed  for  audio  frequency 
applications: 

16.  In  Supplement  No.  1  to  j  399.1  (the 
Commodity  Control  Ust).  Commodity 
Group  5  (Electronics  and  Precision 
Instruments).  ECCN  1548A  is  amended 
by  revising  paragraph  (b)  to  read  as  set 
forth  below  and  by  adding  a  Technical 
Note  at  the  end  of  the  entr>'  to  read  as 
set  forth  below. 

J548A    Photosensitive  components, 
including  linear  and  focal  plane  arrays, 
and  dice  and  wafers  therefor. 

(b)  Semiconductor  photodiodes  and 
phototransistors  with  a  response  time 
constant  of  95  ns  or  less  measured  at  the 
operating  temperature  for  which  the 
time  constant  reaches  a  minimum. 
except  semiconductor  photodiodes  that 
are  not  "space  qualified"  with  a 
response  lime  constant  of  0.5  ns  or  more 
end  with  a  peak  sensitivity  at  a 
wavelength  neither  longer  than  920  nra 
nor  shorter  than  300  nm. 


Technical  Note:  The  term  "space  qualified" 
used  m  this  ECCN  refers  to  products  that  are 
stated  by  the  manufacturer  as  designed  and 
tested  to  meet  the  special  electrical, 
mechanical  or  environmental  requirements 
for  use  in  rockets,  satellites  or  high-altitude 
flight  systems  operating  at  altitudes  of  100  km 
or  more. 

17.  In  Supplement  No.  1  to  §  3991  (the 
Commodity  Control  List).  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  15MA  is  amended 
by  revising  the  heading  as  set  forth 
below;  revising  the  words  "(Advisory) 
Notes  3  and  4"  that  appear  in  the  GFW 
Eligibility  paragraph  to  read 
"(Advisory)  Note  3";  by  revising 
paragraph  (d)(2}(C)(b)  to  read  as  set 
forth  below;  by  adding  new  paragraphs 
(d)(2}(C)(c)  and  revising  the  text  that 
appears  before  the  semicolon  in 
paragraph  (d)(2)(D)(e)(4)(A)  to  read  as 
set  forth  below:  by  removing  and 
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rcflenring  (Adrtsory)  No<«  S:  by 
redect^atinfi;  (Advisory)  Notes  4.  S  and 

e  and  (Advisory)  Note  7  for  the  Peoples 
Republic  of  China  as  new  (Advisory) 
Notefi  3.  4  and  5  and  (Adviaory)  Note  B 
for  \he  People's  Republic  of  China;  and 
by  adding  a  para^aph  (k)  to  the  new 
(Advisory)  Note  8  for  tlie  People's 
Republic  of  Cluna  as  set  forth  below. 

1564A     "As-i'^mblies"  of  eiectrontc 
comfioaenis.   'modules",  pnaled circuit 
boards  with  mounted  cxunponen  is. 
"substfQies"  and  integrated circwU, 
including  packages  therefor 


(d)-  '  ' 

(2)  '  '  ' 

(C)'  •  • 

(b)  Hermetically  sealed  dual  in-line 
cases;  or 

{c)  Non-hennetically  sealed  cases; 
and 


ie)  '  •  • 
14]  "  •  • 
f  A)  A  read  only  storage  (ROM)  of 

more  than  8,192  byte; 


{AiMmwy^  N«ta  e  for  *•  P«a*de  >  gii|id*i 
of  China:  *  '  ' 

(k)  Sample  cind  hold  integrated  circiuia 
exceeding  the  limits  of  paragraph  (d|(2)(DJ(p) 
I  \ :  and  [Z}  of  the  "List  of  Bqarpment 
Coirtrotled  by  ECCN  IStMA"  wnth  «n 
acquiaitiaB  tnne  oif  oo  ten  tluia  500 
nanotecood*. 

18.  In  Supplement  [^.  1  to  f  399  t  (the 
Commodity  Control  List).  Commodity 
Group  5  fElectronics  and  Precision 
InBtrnments),  ECCN  1567A  is  amended 
by  revising  Technical  Note  2;  by  revising 
paragraphfl  (a),  (b)  (1)  and  (2).  and  {bl(3) 
(ill)  through  (vi|:  by  removing  and 
reserving  Advisory  Note  3:  by  adding  to 
Advisory  Note  4  a  paragraph  (bK3)  and 
a  NOTE  fo^tovring  paragraph  (eMI); 
rerisixtg  paragraphs  (e)  (31  through  181. 
and  paragraph  [T^zy.  removing  and 
reserving  paragraph  (hj;  and  revising 
paragraph  (ra);  by  removing  and 
reserving  Advisory  Note  5;  by  amending 
Advisory  Note  6  by  removing  the  word 
"and"  that  appears  at  the  end  of 
paragraph  (cHl);  adding  "and"  at  the 
end  of  paragraph  (c)(2)  before  the 
semicolon;  adding  a  nefw  peragraph 
{c)(3)  and  a  NOTE  foftowing  paragraph 
(g](lh  revising  paragraphs  (g)  (SV  (41.  (6) 
and  (7)  and  paragraph  (hl(2l;  revising 
paragraph  [mji  by  amending  Advisory 
Note  7  by  removing  the  word  "amf  Aat 
appears  at  the  cndof  para^ph(bt(ll: 
revismg  paragraph  (by(2l  and  adding 
para^pT»ph  (bH3l  and  a  Note  following 
paragraph  (eHll;  revising  (e)  (3).  (41.  (6) 
and  (7):  adding  a  paragraph  (eKBl. 
revising  paragraph  (f)(2);  revising 


paragraph  (11.  as  set  Forth  belovv;  and  by 
removing  and  reserv'ing  Advisory  Note 
13. 

15ff7A     Stored  program  contro/ted 
coiuinunjcation  switching  equipment  or 
systems,  and  specially  designed 
components  therefor  for  the  use  of  these 
equipment  or  systems. 

(See  atflo  Pun  179  for  c(7ntrt>)s  on  technical 
data] 

Tedmtcal  Notet; 

1.  •  '  ' 

2.  "Digital  compaters"  when: 

(a)  "Embedded"  in  stored  program 
controlled  communication  swttchttig 
equipmeni  or  sy^ienis  Are  lo  be  regarded  as 
specially  designed  components  therefor: 

(b)  "lnr.orp<ira!fd*  in  stored  program 
controlled  communication  switchins 
equipCBesI  or  tysleius  arv  cuvexed  by  thts 
ECCN  13fl^A  ppcvided  they  are  the  standard 
models  cu*toiiidnt>  supplied  by  Western 
manufacturer!  of  the  stored  program 
controned  comrnuni cation  switching 
equipmenl  or  sysrems:  or 

(c|  "Awwiateif  with  stored  program 
controlled  commmKatMSi  swilrhim; 
equipment  or  systems  are  covered  by  BCCN 
1565  A. 


List  of  Stored  Program  Controlled 
Cominunicationa  Switchmg  Equipment 
or  Systems,  and  Speriafly  !>eeigned 
Components  'HiarefoT  for  the  Use  of 
these  Equipment  or  Systems  CoatroDed 
by  ECCN  1S(J7A 

(a)  Commiuuca tion  equipment  or 
syateias  for  'data  (message)  switching" 
including  those  for    iocai  area 
oetworka"  or  for  "wKie  area  netwOTWs"*, 

except  "data  (message)  switching  ' 
equipment  or  systems,  provided; 

Note:  For  "data  (message)  switciunx" 
equipment  or  systems  for  "local  area 
networks"  thfii  can  be  used  in  conjunction 
witii  electroruc  coa»puters.  see  ECCN  156&A 

(1)  The  equipment  or  systems  are 
designed  for  fixed  civil  use  according  to 
the  requirements  of  either: 

(i)  CCITT  Recommeodaiions  F.l  to 
F^  for  stare-and-for>ward  systems 
(Volume  II — Fascicle  11,4.  Vllth  plenary 
assembly,  10th-2l8t  November,  1980);  or 

(ii)  ICAO  Reoommendations  for  store- 
and-forward  civil  aviation 
commiuucatjon  networks  (Annex  10  to 
the  ConventioQ  on  International  Civil 
Aviatkio.  inchiduig  ali  amendn>ents 
agreed  up  to  aitd  imiiHJing  14tb 
December,  1981): 

(2j  The  number,  tvpe  and 
characteristics  of  such  equipment  or 
systems  are  normal  for  the  application; 

(3)  Such  equipment  or  systems  will  be 
limited  as  follows: 


(i)  The  maximum  "data  signaJUng 
rate  ■  of  any  circuit  does  not  exceed 
4.800  bit/s:onrf 

(ii)  The  sum  of  the  individual  "data 
signalling  rates"  of  all  arcuits  does  not 
exceed  27.500  bit/s; 

[4]  The  equipment  or  systems  do  not 
contain  "digital  computers"  or  "related 
equipment"  controlled  by 

(i)ECCNl565A(f); 

(ii)  ECCN  ISesAihMlKi)  (A)  to  (j).  (L) 
or  (M);  or 

(iii)  ECCN  lS65aA(bMlN)i|- 

lb)  '  •  • 

(1)  Key  telephone  systems  provided 
that: 

(i)  Access  to  an  external  connection  is 
obtained  t>y  pressing  a  speaal  button 
(key)  on  a  telephone,  rather  than  by  dial 
or  key-pad  as  on  a  "FABX^; 

(li)  They  are  not  designed  lo  be 
upgraded  to  "pnvate  automatic  branch 
exchanges"  ("PABXs"); 

(2)  "Stored  program  controlled  circuit 
switching"  equipment  or  systems, 
provided: 

(i)  The  equipment  or  systems  are 
designed  for  fixed  civil  use  ui  "stored 
program  controlled  telegraph  circuit 
Bwitching"  for  data; 

[ii]  The  number,  type  and 
characteristics  of  such  equipment  or 
systenu  are  normal  fur  the  application. 

(ui)  The  equipment  or  systems  do  not 
contain  "dtgital  oomputers  *  or  "related 
equipment**  controlled  by 

(a)  ECCN  1565Aif); 

(b)  ECCN  156SA(hMl)(i)  (A)  to  (K).  or 
fMtar 

(c)  £CCNl5a5A(hKlH)i); 

(iv)  The  equipment  or  systems  do  not 
have  either  of  the  following  features: 

(a)  Multilevel  rail  pre-emption 
including  overriding  or  seizing  of  busy 
subscriber  lines.  'Trunk  circuita"  or 
switches  or 

Nole:  This  does  rwt  prechide  sinjHe  levet 
call  pre-emyition  (e  g  exertitrvc  ov^rridel. 

(b)  "Common  channel  signalimg": 

(v)  The  maximum  internal  bit  rate  per 
channel  does  not  exceed  9.600  bit/s: 

(vij  The  telegraph  circuits,  which  may 
be  telephone  circuits,  may  carry  any 
type  of  telegraph  or  telex  aigniiJ 
c>3mpdlibie  with  a  voice  chdoneJ 
b.indwtdth  of  3.100  Hz  as  defined  in 
CCITT  Recommendation  G.151. 

(31  •  •  • 

(uij  "Xonamunicalion  diannels"  or 
"lermmal  devices"  used  for 
admuiistrative  and  control  purposes: 

(a)  Are  fully  dedicated  to  these 
purposes;  and 

(b)  Oo  not  exceed  a  maximum  'data 
signalling  rate"  of  9,fW0  bit/s; 
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(iv)  Voice  channels  are  limited  to 
3.100  Hz  as  defined  in  CCITT 
Recommendation  G.lSl; 

(v)  IReserved) 

(vi)  The  "PABXa"  do  not  have  either 
of  the  following  features: 

(a)  Multi-level  call  pre-emption. 
including  ovemdmg  or  seizing  of  busy 
subscriber  lines,  "trunk  circmts"  or 
switches:  or 

Note:  This  does  nut  preclude  single  level 
call  pre-emption  (e.g.  execubve  override). 

(b)  "Common  channel  signalling", 
(vii)  (Reserved) 

(viii)  IReserved] 

Advisory  Note  3:  [Reserved.) 
Advisory  Note  4: 

(b)  •  •  • 

(3)  Do  not  support  any  form  of  Integrated 
Services  Digiul  Network  (ISDN): 

(e)  •   •  • 

(1)  •   •   • 

Note:  This  does  not  preclude  single  level 
call  preemption  (e.g..  executive  override), 

(2)  •  •  • 

(3)  Dynamic  adaptive  routing; 

(4)  Interconnections  that  are  specially 
designed  for  multi-RF  channel  radio 
equipment  controlled  by  ECCN  1531A  (d)  or 
(e)  or  specially  designed  for  multi-RF  channel 
cellular  radio  equipment: 

(5)  Digital  subscnber  line  Interfaces: 

(6)  Digital  synchronization  circuitry  that 
uses  equipment  controlled  by  ECCN 
152gA(a)(2); 

(7)  Reserved:  or 

(8)  Centralized  network  control  having  all 
of  the  following  characteristics: 

(i)  Is  based  on  a  network  management 
protocol;  and 
(ii)  Does  all  the  following; 
(a)  Receives  data  from  the  nodes;  and 
(h)  Processes  these  data  tn  order  to: 

(1)  Control  traffic;  and 

(2)  Di recti onalize  paths: 

(0  •  •  • 

(2)  Do  not  exceed  a  maximum  '*data 
signalling  rate"  of  9,600  bit/s: 

(h)  [Reserved) 

(m)  Licenses  lo  export  commodities 
covered  by  this  Advisory  Note  4  must  be 
accompanied  by  a  statemenl  identifying: 

(1)  The  equipment  or  system  to  be 
provided, 

(2)  The  intended  application,  including  the 
number  of  lines,  number  of  trunks  and  traffic 
load: 

(3)  The  operating  authority:  and 

(4)  The  location  of  the  equipmenl  or 
system. 


Note:  This  does  not  preclude  single  level 
call  preemption  (e.g..  executive  override). 

(2)  •  •   • 

(3)  D>-namic  adaptive  routing: 

(4)  Interconnections  that  are  specially 
designed  for  multi-RF  channei  radio 
equipment  controlled  by  ECCN  1531A  (d)  or 
(e)  or  specially  designed  for  multi-RF  channel 
cellular  radio  equipment; 

(5)  •    •   • 

(6)  Digital  synchronization  circuitry  that 
uses  equipment  controlled  by  ECCN 
132gA(a](2): 

(~)  Centralized  network  control  having  all 
of  the  following  characlenstics: 

(i)  Is  based  on  a  network  management 
protocol;  and 

(ii)  Does  all  the  fuliowing: 

(a)  Receives  data  from  the  nodes;  end 

(b)  Processes  these  data  in  order  to: 

(1)  Control  traffic:  and 

(2)  Directionalize  paths; 
(h)  •  •  - 

(2)  Do  not  exceed  a  maximum  "data 
signalling  rate  '  of  9.600  bit/s: 

(m)  Licenses  lo  export  commodities 
covered  by  this  Advisory  Note  6  must  be 
accompanied  by  a  statement  identifying: 

(1 )  The  equipment  or  system  to  be 
provided; 

(2)  The  intended  application,  including  the 
number  of  lines:  number  of  trunks  and  traffic 
load: 

(3)  The  operating  authority:  and 

(4)  The  location  of  the  equipment  or 
system. 

Advisory  Note  7:  ■  "  • 

(b)  •  •  • 

(2)  Will  be  operated  tn  the  importing 
country  by  a  civil  operating  authority  who 
has  furnished  to  the  supplier  a  signed 
statement  cerUf>Tng  that  the  equipment  or 
systems  will  be  used  for  the  specified  end-use 
at  a  specified  location  only:  and 

(3)  Do  not  support  any  form  of  Integrated 
Services  Digital  Network  (ISDN); 


(1)  Control  traffic:  and 

(2)  Directionalize  paths: 
(fl  •  •   • 

(2)  Do  not  exceed  a  maximum  "data 
signalling  rale"  of  9.600  bii/s: 


Advisory  Note  5:  [Reserved) 
Advisory  Note  6:  *  *  * 
Ic)  *  *  • 

(3)  Do  not  support  any  form  of  Integrated 
Services  Digital  Network  (ISDN); 


(e)  •  •  ' 

(1)  •  '   • 

Note:  This  does  not  preclude  single  level 

call  preemption  (e.g.,  executive  override). 

(2)  •  •   • 

(3)  Dynamic  adaptive  routing. 

|4|  Interconnections  tiiat  are  specially 
designed  for  muiti-RF  channei  radio 
equipment  controlled  by  ECCN  1531A  (d)  or 
(e)  or  specially  designed  for  multi-RF  channel 
cellular  radio  equipment; 

15)  •  •   • 

(6)  Digital  synchronization  circuitry  that 
uses  equipment  controlled  by  ECCN 
1529A(a)|2); 

(7)  Reserved;  or 

(8)  Centralized  network  control  having  all 
of  the  following  characteristics: 

(i)  Is  based  on  a  network  management 
protocol:  and 
(ii)  Does  all  the  following: 

(a)  Receives  data  from  the  nodes;  and 

(b)  Processes  these  data  in  order  to: 


(I)  Licenses  to  export  commodities  covered 
by  this  Advisory  Note  7  must  be 
accompanied  by  a  statement  identif>'mg' 

(1)  The  equipment  or  system  to  be 
provided; 

(2)  The  uitended  application,  including  the 
Dumber  of  lines,  number  of  trunks  and  trafTic 
load: 

(3)  The  operating  authonty;  and 

(4)  The  location  of  the  equipment  or 
system, 

19  In  Supplement  No.  1  to  J  399.1  (the 
Commodity  Control  List).  Commodity 
Group  5  (Electronics  and  Precision 
Instruments).  ECCN  1568A  is  revised  to 
read  as  follows: 


1566A    Analog'to-digital  and  digital-lo- 
analog  converters,  position  encoders 
and  transducers,  and  specially  designed 
components  and  test  equipment 
therefor. 

Note:  For  digital  voltmeters  or  counters,  see 
ECCN  1529  A 

Controls  for  ECCN  1568A 

Unit:  Report  mstrumenls  and 
equipment  in  "number";  parts  and 
accessones  in  "S  value." 

Validated  License  Required:  Country 
Groups  QSTVWYZ. 

GLVS  Value  Limit:  $1,000  for  Country 
Groups  T  &  V.  except  SO  for  the  People's 
Republic  of  China.  SO  for  all  other 
destinations. 

Processing  Code:  EE. 

Reason  for  Control:  National  security; 
nuclear  non-proliferation;  foreign  policy. 

Special  Licenses  A  vaihble:  None 
available  for  commodities  under  foreign 
policy  controls  for  nucleai  weapons 
delivery  purposes  {§  376.1&|c)}.  See  Part 
373  for  special  licenses  available  for 
other  commodities  defined  in  ECCN 
1568A. 

Technical  Data:  Export  of  certain 
related  technical  data  require  a 
validated  license  lo  all  destinations 
except  Canada  (see  S  379.4(d)(201). 

list  of  Equipmenl  Controlled  by  ECCN 
15G8A 

(a)  Electrical  input  type  analog-to- 
digital  converters  having  any  of  the 
following  characlenstics: 

(1)  A  conversion  rate  of  more  than 
200.000  complete  conversions  per 
second  at  rated  accuracy; 

(2}  An  accuracy  in  excess  of  1  part  in 
more  than  10.000  of  full  scale  over  the 
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specified  operaiing  lemperatyre  range: 

or 

f3)  A  fitpire  of  merit  1  x  10*  or  more 
(denved  from  ihe  number  of  complete 
conversions  per  second  divided  by  ihe 
accuracy); 

(b)  EJectrical  input  type  digital-to- 
analog  converters  having  any  of  the 
following  charactcnstics: 

(1 )  A  majtiirrum  "settling  time"  of  less 
than  3  microseconds  for  voltage  output 
devices  and  less  than  250  as  for  current 
output  d£vi££j; 

(2)  An  accuracy  in  excess  of  1  part  in 
more  than  10.000  of  fitU  scale  over  the 
specified  operating  temperature  ran^; 

(3)  A  figure  of  ment  (defined  as  the 
reciprocal  of  the  product  of  the 
maximiuB  "settling  time"  id  seconds  and 
the  accuracy)  of  sore  than  2  x  10"  for 
voltage  output  converters  or  1  x  10'°  for 
current  output  coaverters; 

(c)  Solid-state  synchro-Eo-digitai  or 
digital-to-synchro  converters  and 
reso!ver-to-digital  or  digital-to-resolver 
converters  (including  muitipole 
resoWers)  having  a  resohitron  of  belter 
than  ±  1  part  m  5,000  per  fnll  synchro 
revolution  for  singlk  speed  synchro 
systems  or  *  1  part  in  40.000  for  dual 
speed  sysiems; 

(d)  Mechanical  input  t>'pe  pocitioa 
encoders  and  transducers,  as  follows, 
excluding  complex  Bervo-foHower 
systems: 

( 1 )  Rotary  types  having: 

(i)  A  resolution  of  better  than  1  part  in 
ZbXOOO  of  fuU  scale:  or 

[li]  An  accuracy  better  than  ±  2-5 
arc-seoonds. 

{2J  Uaear  displacement  types  having  a 
resolaticn  of  better  than  5  micrometers; 

Technical  Note:  Paragraph  (d)af  the  "List 
of  Rquipment  Controtied  by  ECCN  156AA" 
incindea  absoiiile  actti  uurecnentai  &haft 
posi^on  encoden.  linear  dwpIacemeDl 
encodera  and  inductosyna. 

(e)  Any  equipment  described  above 
that  is  designed  to  operate  below  218  K 
( -  55X)  or  above  30aK  [  -t-  125*C1; 

Tot^[Ac^  NotK  "Setda^  tirM"  ii  tfefiaed 
as  the  tine  requir«d  for  the  oatpitt  bo  come 
wtlhin  one-half  bit  of  the  Final  value  wYuta 
awitchiflg  between  any  two  leveis  of  the 
converter. 

(AdviaoryJ  Notv  for  tfaa  Psople'i  Rapubic  of 
China:  UcanMt  are  likely  to  be  approved  for 
export  to  satisfactory  end-asers  in  the 
People '■  Repubhc  of  Chna  of  aaato^-to- 
digital  or  digital-to-analog  converters,  ai 
follows: 

(a)  Amaiof- lO"digTtal  DOBVcrlen  witii  more 
than  a  200  a»  ooBveraiaa  ttaie  lo  a  aiaxiBuiD 
resoiution  of  12  bit 

(b)  Di^at-ti>-aBalog  converters  with  ciore 
than  200  ns  "settling  time"  for  voltage  output 
and  a  maxlHumi  rrsolution  of  12  bit:  or 

(c)  Digital-io-anaiof  corrverters  with  more 
\hmi  ZS  oi  "tetdins  time''  ior  currenl  oatpul 
and  a  naximtMi  resolutiaD  of  l2bJL 


20.  In  Supplement  No  1  to  J  399.1  (the 
Commodity  Control  List],  Commodity 
Groop  5  fFUectronics  and  Precision 
Instruments!.  ECCN  1588A  is  amended 
by  removing  the  GF\V  Eligibility 
paragraph  and  the  Advisory  Note  and 
by  adding  a  Note  following  the  Nule  at 
the  end  of  paragraph  (bl(2i,  to  read  as 
follovrs: 

I56SA  Matpnals  compos  f^ii  of  crystals 
havwg  $pinei.  hexagonal  orthorhombir 
or  garnet  crystaf  structures:  thw  film 

devices:  assembles  of  the  foregoing;  and 
devices  containing  them. 

(21  •    •    * 

Note:  For  uLodmerf  and  eqiupmeni  *   *   * 

Nofe:  Paragrnphibl  of  thiB  ECX!N  does  not 

control  ainjile  aperlurr  fnrms  prTVidpd  that 
ihey  have: 

( d  I  A  switching  tune  equal  to  or  more  than 
0  24  microsecond:  and 

(b)  A  maxunum  dimension  of  O^mm  [12 
mils;  or  more. 


21.  In  Supplement  No  1  to  J  399  1  [the 
Commodity  Control  List|,  Commodity 
Group  5  fElectroaics  and  Precision 
Instruments!.  ECCN  1595A  is  amended 
by  revising  the  heading  of  the  entry  to 
read  as  set  forth  below;  by  adding  the 
"List  of  Equipment  Controlled  by  ECCN 
1595A'*  after  the  Technical  Data 
paragraph  to  read  as  set  fofih  betow, 
and  by  removing  the  Advisory  Note. 

1595.A     Gravity  meiers  (graviineters.) 
gravity  grodiotnetera  and  spacmiiy 
designed  components  therefor,  except 
those  items  listed  in  paragraphs  fa)  and 

(bl  beiow. 


List  of  Equipment  Controlled  by  ECCN 

2595A 

Gravity  metera  (gravunetersi.  gravity 
gradiofneters  and  specialty  designed 

components  therefor,  except: 

[a)  Gravity  meters  for  land  use  having 
any  of  the  following  characteristics: 

(1)  Static  accuracies  of  not  less  than 
100  oucrogal;  or 

(2|  Being  of  the  Worden  type: 

{b]  Manne  gravimetric  systems  having 
any  of  the  following  characteristics: 

(1)  Static  accuracies  of  1  milhgal  or 
more:  or 

(2)  An  in-»errice  (operational! 
accuracy  of  1  mittigal  or  more  with  a 
time  to  steady  state  registration  of  two 
minutes  or  greater  under  any 
combmation  of  attendant  oorrective 
compensatHms  and  modonai  uifhiences. 


D^'ed-  Septrmber  14.  1088. 
Michael  E.  ZackaciaL. 

Assistant  Secn^tarv  for  Export 

A  dmimstratjon. 

[FROoc  8B-n?lt6Fr1i?d9-l&-W  4n?pmj 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  A«9tstant  Secretary  for 
Houstng — Fetteraf  Housing 
Commissioner 

24  CFR  Parts  201.  203.  and  234 

[Docket  No.  N-S&-1B47;  FR-2&S4I 

Mortgage  Inaurance;  Changes  to  the 
Maximum  Morlgage  Umita  for  Single 
Family  Residences,  Condominiums 
and  Manufactured  Homes  and  Lots 

agency:  Office  of  the  Assistant 

Secretary  for  Housing — Federal  Housing 

Commissioner,  HT.fD. 

action:  Notice  of  revisions  to  FHA 

maximum  mortgage  limits  for  high-cost 

areas. 

SUfeUlARV:  This  Notice  amends  Iht; 
listing  of  areas  eligible  for  "high-cosl" 
mortgtif^  limits  under  cerhun  of  MUD  s 
insunng  authorities  under  the  National 
Housing  Act  by  ackhng  the  tnortgage 
limits  for  Orange  County,  Florida  and 
the  Indianapolis.  Indiana  MSA:  and 
adding  **hij^-cost"  mortgage  limits  for 
Tompkins  County.  New  Yoric;  Beiiufort 
County.  South  Carolina:  and  Elkhart 
County,  Indiana.  Mortgage  hmits  are 
adjusted  in  an  aree  when  the  Secretary 
determines  that  middie-  and  moderate- 
income  persons  have  bnuted  housing 
opportunities  because  of  hiyh  prevailing 
housing  sales  prices. 
EFFECTIVE  DATE:  Septem^r  2a  198d. 

FOR  FURTHER  INFORMATION  CONTACT 

For  single  family:  Moms  Carter, 
Director,  Single  Family  Development 
Dnision.  Room 0270:  telephone (202) 
755-872a  For  manufactured  homes: 
Robert ).  Coyle.  Director.  Title  \ 
Insurance  Division.  Room  W60; 
telephone  (202J  755-6«80:  451  Seventh 
Street  SW..  Washington.  DC  20410. 
(These  are  not  toll-free  numbers  ) 

SUPPt^MENTARY  1 


Background 

The  National  Housing  Act  fNHA).  12 
U.S-C.  (1710-1749).  aothomes  HUD  to 
insure  mortgages  for  Bing(e  family 
residences  (from  one-  to  four-family 
structures),  condommmms. 
manufactured  homes,  manufactured 
home  lots,  and  combination 
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manufactured  homes  and  lots.  The 
NHA.  as  amended  by  the  Housing  and 
Community  Development  Amendments 
of  1980  and  the  Housing  and  Community 
Development  Amendments  of  1981. 
permits  HUD  to  increase  the  maximum 
mortgage  limits  under  most  of  these 
programs  to  reflect  regional  differences 
in  the  cost  of  housing.  In  addition. 
sections  2(b)  and  214  of  the  NHA 
provide  for  special  high-cost  limits  for 
insured  mortgages  in  Alaska.  Guam  and 
HawaJL 

On  March  3. 1988  (53  FR  8922).  the 
Department  published  its  most  recent 
annua!  complete  listing  of  areas  eligible 
for  "high-cost"  mortgage  limits  under 
certain  of  HLID's  insuring  authorities 
under  the  National  Housing  Act.  and 
their  applicable  limits  for  each  area. 
(See  also  April  12. 1988.  53  FR  11997.) 
Amendments  to  the  annual  listing  were 
published  March  2a.  1988  (53  FR  9869). 
April  25. 1988  (53  FR  13405).  June  1.  1988 
(53  FR  19897).  and  August  1, 1988  (53  FR 
28871). 

This  Document 

Today's  document  increases  high-cost 
mortgage  amounts  for  Orange  County, 


Florida  and  the  Indianapolis.  Indiana 
MSA:  and  adds  ""high-cosl"  mortgage 
limjts  for  Tompkins  Coiint>'.  New  York: 
Beaufort  County,  South  Carolina;  and 
Elkhart  County,  Indiana. 

These  amendments  to  the  high-cosl 
areas  appear  in  two  parts.  Part  I 
explains  high-cost  limits  for  mortgages 
insured  under  Title  1  of  the  National 
Housing  Act.  Part  II  lists  changes  for 
single  family  residences  insured  under 
section  203(b)  or  234(c)  of  the  National 
Housing  Act. 

National  Housing  Act  High  Cost 
Mortgage  Limits 

/.  Title  I'  Method  of  Computing  Limits 

A.  Section  2(b}fr)(D}.  Combination 
manufactured  home  and  lot  (excluding 
Alaska,  Guam  and  Hawaii):  To 
determine  the  high-cost  limit  for  a 
combination  manufactured  home  and  lot 
loan,  multiply  the  dollar  amount  in  the 
"one  family"  column  of  Part  II  of  this  list 
by  .80.  For  example.  Orange  County. 
Florida  has  a  one-family  limit  of  $76,700. 
The  combination  home  and  lot  loan  hmit 
for  Orange  Countv  is  $76,700  x  .80.  or 
$61,360. 


B.  Section  2(bHlJi£j:  Lot  only 
{excluding  Alaska,  Guam  and  Hawaii): 
To  determine  the  high-cost  limit  for  a  lot 
loan,  multiply  the  dollar  amount  in  the 
"one-family"  column  of  Part  11  of  this  list 
by  .20,  For  example.  Orange  County, 
Florida  has  a  one-family  limit  of  $78,700. 
The  lot-only  loan  limit  for  Orange 
County  is  $76,700  x  .20.  or  $15,340. 

C.  Section  2(b)(2).  Alaska.  Guam  and 
Hawaii  limits:  The  maximum  dollar 
limits  for  Alaska,  Guam  and  Hawaii 
may  be  140%  of  the  statutory  loan  limits 
set  out  in  section  2(b)(1). 

Accordingly,  the  dollar  limits  for 
Alaska.  Guam,  and  Hawaii  are  as 
follows; 

1.  For  manufactured  homes:  $56,700. 
(40,500  y  140%). 

2.  For  combination  manufactured 
homes  and  lots:  75.600.  (^4.000  x 
140%). 

3.  For  lots  only:  $18900.  (13.500  X 
140%). 

//.  Title  U:  UpdaUng  of  FHA  Sections 
203(b),  234(c).  and2l4Aiea  Wide 
Mortgage  LUnits 


Region  tV.— HUD  Field  Office— Orlando  Office 


MaXtel  area  dasgnawn  and  local 

■ 
l-lamilyand 
condounit 

24ainly 

3-laiTiay 

Htmti 

rVflfuj..  Oo««ly  R  

S7«,700 

86.3S0 

S1M.950 

$t21  100 

Region  IV.— HUD  Reld  Office-Columbia  Office 


~7^ 


Msfket  area  dssignatiDn  and  tocal 


1  (a'Titly  ano 
coooounit 


B«aiilof1  County.  SC .... 


Region  11— HUD  Field  Office— Albany  Office 


Market  area  Oesignauon  and  local 


1-tamjly  and 
condounS 


2-tamiy 


3-faiH)y 


4.fafnly 


Tompkins  County,  NY.. 


Region  V.— HUD  Field  Office- Indianapolis  Office 


Maikal  aira  designation  and  kical 

1-lamily  and 
condounit 

2-lanaly 

3-<aiiiily 

4-tanilly 

eiklian  Coonly.  IN         ,       „                                                                    ,      ,       „        . 
Indianapolis.  IN  USA _ 

Boone  Couniy.  HamAon  County.  Hancock  County.  Hendricks  County.  Johnson 
County.  Manon  County.  Snelby  County.  Morgan  County. 

$76,450 
S89J00 

$86,150 

$100,550 

$104,650 
$122,200 

$120,750 

$141,000 
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Dale  Sepiember9.  1988 
fanura  E.  Schoenber^er, 
General  Deputy  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner. 

(FR  Doc  88-21340  Filed  9-19-88;  8:45  ami 
BaUNO  CODC  421»-r7M 


Office  of  ttw  Secretary 

24  CFR  Parts  813.  887,  and  888 

(Dochet  P4o.  R-e«-1332;  FR-21701 

Section  8  Housing  Vouchers; 
Correctton 

agency:  Office  of  the  Secretary,  HUD. 
AcnofC  Final  rule:  correction. 

summary:  hud  is  correcting  errors  in 
the  Housing  Voucher  Program  final  rule 
published  on  September  8,  1988.  at  53  KR 
34372. 

FOR  FURTHER  (NFORMATlOf*  COMTACT 

Gerald  Benoit,  Director,  Housmg 
Voucher  Division.  Room  6122. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington.  DC  20410,  lelnphone  (202) 
755-6477.  (This  is  not  a  toll-free 
telephone  number  ] 
SUPm^MENTARY  INFORMATION:  The 
following  corrections  are  made  to  tht? 
Housing  Voucher  Program  final  rule 
published  on  September  6.  1988.  at  53  FR 
34372. 

§M7.7    t Corrected] 

1.  In  5  887  7  in  the  definition  of 
"housmg  assistance  plan"  on  page 
34389,  column  3.  lines  9  and  12.  change 
"5  570.303(0)"  to  "570.306"- 

2.  In  5  887-7.  in  the  definition  of 
"utility  allowance"  on  page  34390. 
column  2.  line  9  change  '§887.353"  to 
"887.10T"  and  at  line  19,  change   "pro 
rate"  to  "pro  rata" 

§ft«7.209    [Corrected  1 

3.  In  I  887.209(c)(2)(v).  on  page  34399, 
column  2.  line  7.  change  "copy  of  to 
"copy  to". 

§887.351     ICorrKtedl 

4.  In  §  887.351{b){2|  on  page  34403, 
column  1.  line  7.  change  "rent  of  to 
"rent  or". 

§887.403     [Corrwtedj 

5.  In  5  887.403{a|  on  page  344M. 
column  3,  Une  7,  remove    of  paragraph '. 

6.  In  5  887.403(b}l5)  on  page  34405. 
column  1.  line  1,  change  "Breaches  and" 
to  "Breaches  an". 


$887,461    iCocrectedl 

7  In  the  heading  to  5  887.461  on  page 
34406.  column  2,  change  "(FRG)"  to 
"(IGR]" 

§887.467    (Corrected] 

8.  In  5  887.467(g)  on  page  34407, 
column  3.  Ime  13.  insert  "must"  after 
"also". 

§887.489    [Correctedl 

9  In  5  887  489  on  page  34408.  column 
2.  line  5.  change  "5  887.489"  to 
§887  491". 

§887.491     [Corrected) 

10.  In  5  887  491|a)  on  page  34408. 
column  3.  hne  2.  change  ";  and"  to  ".". 

§887.511    (Correctedl 

11.  In  1 887.511(31(2)  on  page  34409, 
column  2.  line  7,  insert  "an"  before 
"owner". 

§887.565    (Corrected) 

12.  In  §  887.565(e)  on  page  34410. 
column  3.  line  11.  insert  "and"  before 
"must". 

§813.109    (Correctedl 

13.  Section  813.1Q9(a)(2)  beginning  on 
page  34412.  column  2,  is  correctly 
revised  to  read  as  follows: 

§  8 1 3. 1 09     Inttial  determination, 
vertficatton.  artd  reexamlnatkin  of  family 
Income  and  composition. 

fa)  Rt^sponsibihty  for initicd 
determination  and  reexamination.  The 
Owner  or  PHA  shall  be  responsible  for 
determination  of  eligibility  for 
admission,  for  determination  of  Annual 
Income.  Adjusted  Income,  and  Total 
Tenant  Payment,  and  for  reexamination 
of  Family  income  and  composition  at 
least  annually,  as  provided  in  pertinent 
program  regulations  and  handbootta  (see 
e.g..  Part  880,  Subpart  F  and  Part  881, 
Subpart  F,  which,  for  purposes  of  this 
part  shall  apply,  aa  appropriate,  to 
projects  developed  under  Part  885:  Part 
882.  Subparts  B  and  F.;  Part  883.  Subpart 
G:  Part  884,  Subpart  B;  Part  886. 
Subparts  A  and  C  and  Part  887,  Subpart 
H)  As  used  in  this  part,  the  "effective 
date  '  of  an  examination  or 
reexamination  refers  to 

(1)  In  the  rase  of  an  examination  for 
admission,  the  effective  dale  of  the 
initial  occupancy:  and 

(2)  In  the  case  of  a  reexamination  of 
an  existing  tenant,  the  effective  date  of 
the  redetermined  housing  assistance 
payment  with  respect  to  the  Housing 
Voucher  Program  (Part  887)  and  the 
effective  date  of  the  redetermined  Total 
Tenant  Payment  for  all  other  programs. 


§888.111     (Correctedl 

14-  In  §  888  111  on  page  34413.  column 
3.  line  14.  remove  "(Part  882,  Subpart 
G)-. 

Date:  Seplemt^er  14. 1988. 
Grady  |.  Norrit, 

Assistant  General  Counsel  for  Regulations, 
IFR  Doc  88-21345  Filed  9-19-88:  8:45  am) 
BtlLtNa  COOC  43tO-33^ 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
26  CFR  Part  1 

IT.D. 82301 

Income  Tax:  Taxable  Years  Beginning 
After  December  31,  1953;  Deductibility 
of  Employee  Awards 

agency:  Interna)  Revenue  Service, 

Treasury. 

action:  Final  regulations. 

summary:  This  document  provides  final 
income  lax  regulations  relating  to  the 
deductibility  by  employers  of  expenses 
for  awards  to  employees.  These 
regulations  reflect  the  changes  to  the 
applicable  tax  law  made  by  the 
Economic  Recovery  Tax  Act  of  1981. 
Additional  changes  relating  to  the 
deductibility  by  employers  of  expenses 
for  awards  to  employees  were  made  by 
the  Tax  Reform  Act  of  1986.  These 
changes  are  not  reflected  in  these  final 
regulations  but  will  be  the  subject  of  a 
separata  notice  of  proposed  rulemaking. 
DATES:  These  final  regulations  are 
effective  for  taxable  ypars  ending  on  or 
after  August  13.  1981. 
FOR  FURTHER  INFORMATION  COfTfACT: 
Christopher  ].  Wilson  of  the  Legislation 
and  Regulations  Division.  Office  of 
Chief  Counsel.  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington.  DC  20224  (Attention: 
CC:LR:T)  or  telephone  202-566-4336  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Baclv  ground 

On  December  16.  1982.  the  Federal 
Register  published  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1]  under 
section  274(b)  of  the  Code.  The 
amendments  were  proposed  to  conform 
the  regulations  to  section  265  of  the 
Economic  Recovery  Tax  Act  of  1981  (95 
Stat.  265).  A  public  hearing  was  held  on 
June  2. 1983.  After  consideration  of  all 
comments  regarding  the  proposed 
amendments,  those  amendments  are 
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adopted  as  revised  by  this  Treasury 

decision. 

General  Information 

Section  274(b)  was  added  to  the  Code 
by  the  Revenue  Act  of  1962.  Basically, 
section  274(b]  provides  that  no 
deduction  for  business  gifts  shall  be 
allowed  to  the  extent  that  the  total 
expense  for  gifts  given  during  the 
taxable  year  exceeds  $25  with  respect  to 
any  person.  The  term  "gift."  for  purposes 
of  section  274[b!,  has.  in  general,  the 
same  meaning  as  that  term  has  under 
section  102  of  the  Code.  Pnor  to  the 
changes  made  by  the  Tax  Reform  Act  of 
1986.  three  exceptions  to  the  term  "gift" 
were  provided  in  section  274(b)  [i.e.. 
although  an  item  is  a  gift  under  section 
102.  that  item,  for  purposes  of  section 
274(b).  was  not  treated  as  a  gift  and 
hence  was  not  denied  deductibility  by 
section  274(b)).  Under  present  law.  the 
first  two  exceptions  to  the  term  "gift" 
are  retained.  The  third  exception 
(effective  January  1. 1987)  is  now  the 
subject  of  new  section  274(j).  These  final 
regulations  apply  only  with  respect  to 
situations  where  the  former  exception  to 
section  274(b)  would  have  been 
applicable. 

Explanation  of  Provisions 

The  proposed  regulations  reflected  the 
modification  by  the  Economic  Recovery 
Tax  Act  of  1981  of  the  third  exception  to 
the  term  "gift"  [i.e..  the  exception  within 
certain  dollar  limitations  for  awards  of 
tangible  personal  property).  The  1981 
Act  (a)  expanded  the  purposes  for  which 
excepted  awards  may  be  given  to 
include  productivity  awards,  (b)  raised 
from  Si 00  to  $400  the  maximum  amount 
deductible  for  an  award  other  than  a 
qualified  plan  award,  (c)  provided  for 
the  deduction  of  the  maximum  amount 
in  cases  in  which  the  maximum  is 
exceeded,  and  (d)  provided  more 
generous  dollar  limitations  on  the 
deduction  for  qualified  plan  awards. 

Furthermore,  the  proposed  regulations 
clarified  two  aspects  of  the  existing 
regulations  under  section  274(b).  First, 
they  excluded  certain  items  from  the 
term  "tangible  personal  property."        ^ 
Second,  they  provided  that  an  award 
from  an  employer  to  an  employee  must 
be  given  by  reason  of  the  employee's 
achievement. 

The  focus  of  the  comments  on  the 
proposed  regulations  related  to  the 
clarif>'ing  amendment  to  the  term 
"tangible  personal  properly." 
Specifically,  numerous  commentators 
objected  to  the  provision  in  the 
proposed  regulations  that  would  impose 
a  limitation  on  the  number  of  items 
among  which  an  award  recipient  may 
choose.  It  was  argued  that  an  award 


satisfying  all  statutory  limitations 
provided  in  section  274(b)  should  be 
deductible  without  regard  to  any 
limltdtion  on  the  selection  available  to 
the  award  recipient  because  having  the 
right  to  choose  does  not  make  the  item 
chosen  intangible  personal  property. 
Also,  several  commentators  objected  to 
the  exclusion  of  ail  gift  certificates  from 
the  term  "tangible  personal  property."  It 
was  suggested  that  a  nonegotiable  gift 
certificate  conferring  only  the  right  io 
receive  tangible  personal  pn)perty 
should  qualify  as  tangible  personal 
property  for  purposes  of  section  274(b) 
because  that  kind  of  gift  certificate 
merely  facilitates  the  giving  of  tangible 
personal  property.  Those  suggested 
changes  have  been  made. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this  final 
regulation  is  not  a  major  rule  as  defined 
in  Executive  Order  12291,  Accordingly,  a 
Regulatory  Impact  Analysis  is  not 
required. 

The  Commissioner  of  Internal 
Revenue  has  concluded  that  this  final 
regulation  is  interpretative  and  that  the 
notice  and  public  procedure 
requirements  of  5  US.C  553  do  not 
apply.  Accordingly,  this  final  regulation 
is  a  regulation  not  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  e"). 

Drafting  Information 

The  pnncipal  author  of  these  final 
regulations  is  Robert  H.  Ginsburgh. 
formerly  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However  personnel  from  other 
offices  of  the  internal  Revenue  Ser\'ice 
andTreasun,'  Department  participated 
in  developing  these  final  regulations. 
both  on  matters  of  substance  and  style. 

List  of  Subjects  in  26  CFR  Parts  1.61-1— 
l.Z81-t 

Income  taxes.  Taxable  income. 
Deductions.  Exemptions. 

Adoption  of  Amendments  to  the 
Regulations 

The  amendments  to  26  CFR  Part  1  are 
hereby  adopted  as  set  forth  below; 

PART  1— lAMENDED] 

Paragraph  1.  The  authority  for  Part  1 

continues  to  read  in  part: 
Authority:  26  IJ.S  C.  7805.  '  '  * 
Par.  2.  Section  1.274-3  is  amended  as 

set  forth  below: 
a.  Paragraph  fb)f2l  is  amended  by 

adding  paragraph  (b)(2)(iv)  immediately 

after  paragraph  ib)(2)(iii).  by  revising 


paragraph  (b)(2)(ni)  and  the  flush 
material  that  follows  new  paragraph 
(b|(2)(iv).  and  by  repubhshmg  the 
paragraph  tb)(21  introductory  text  to 
read  as  set  forth  below. 

b  Paragraphs  (dj,  (e),  and  (f)  are 
rpdf'signated  as  paragraphs  (e).  (f).  and 
(g)  respectively,  and  the  last  sentence  of 
paragraph  [eH2)  is  amended  by  inserting 
"tejlll"  in  place  of  "(d)(1)". 

c.  New  Paragraph  (d)  is  added  to  read 
as  set  forth  below. 

§  1.274-3    Disalk}wance  of  deducbon  lor 
gifts. 

(bj  Gift  defined  '  '  ' 

(2)  Items  not  treated  as  gifts.  The  term 
"gift."  for  purposes  of  this  section,  does 
not  include  the  following: 

(ill)  In  the  case  of  a  taxable  year  of  a 
taxpayer  ending  on  or  after  August  13. 
1981.  an  item  of  tangible  personal 
properly  which  is  awarded  before 
January  1. 1987,  to  an  employee  of  the 
taxpayer  by  reason  of  the  employee's 
length  of  service  (including  an  award 
upon  retirement),  productivity,  or  safety 
achievement,  but  only  to  the  extent 
that— 

(A)  The  cost  of  the  item  to  the 
taxpayer  does  not  exceed  $400:  or 

(B)  The  item  is  a  qualified  plan  award 
(as  defined  in  paragraph  (d)  of  this 
section);  or 

(iv)  In  the  case  of  a  taxable  year  of  a 
taxpayer  ending  before  August  13. 1981. 
an  item  of  tangible  personal  property 
having  a  cost  to  the  taxpayer  not  m 
excess  of  SlOO  which  is  awarded  to  an 
employee  of  the  taxpayer  by  reason  of 
the  employee's  length  of  service 
(including  an  award  upon  retirement)  or 
safety  achievement. 
For  purposes  of  paragraphs  (b)(2)  (iii) 
and  (iv)  of  this  section,  the  term 
"tangible  personal  property"  does  not 
include  cash  or  any  gift  certificate  other 
than  a  nonnegotiable  gift  certificate 
conferring  only  the  right  to  receive 
tangible  personal  property.  Thus,  for 
example,  if  a  nonnegotiable  gift 
certificate  entitles  an  employee  to 
choose  between  selecting  an  item  of 
merchandise  or  receiving  cash  or 
reducing  the  balance  due  on  his  account 
with  the  issuer  of  the  gift  certificate,  the 
gift  certificate  is  not  tangible  persooal 
property  for  purposes  of  this  section.  To 
the  extent  that  an  item  is  not  treated  aa 
a  gift  for  purposes  of  this  section,  the 
deductibility  of  the  expense  of  the  item 
is  not  governed  by  this  section,  and  the 
taxpayer  need  not  take  such  item  mto 
account  in  delermimog  whether  the  $25 
limitation  on  gifts  to  any  individual  has 
been  exceeded.  For  example,  if  an 
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employee  receives  by  reason  of  his 
length  of  service  a  gift  of  an  item  of 
tangible  personal  property  that  costs  the 
employer  $450,  the  deductibility  of  only 
S50  ($450  minus  $400)  is  governed  by  this 
section,  and  the  employer  takes  the  $50 
into  account  for  purposes  of  the  $25 
limitation  on  gifts  to  that  employee.  The 
fact  that  an  item  is  wholly  or  partially 
excepted  from  the  applicability  of  this 
section  has  no  effect  in  determining 
whether  the  value  of  the  item  is 
includible  in  the  gross  income  of  the 
recipient.  For  rules  relating  to  the 
taxability  to  the  recipient  of  any  item 
described  in  this  subparagraph,  see 
sections  61.  74.  and  102  and  the 
regulations  thereunder  For  rules  rdanng 
to  the  deductibility  of  employne 
achievement  awards  awarded  aiU't 
December  31,  1986.  see  section  274  [}}. 

Id)  Qualified  plan  award. — (1)  In 
gf^nerai  Except  as  provnded  m 
subparagraph  (2)  of  this  paragraph  the 
term  "qualified  plan  award."  for 
purposes  of  this  section,  means  an  item 
of  tangible  personal  property  that  is 
awarded  to  an  employee  by  reason  of 
the  employee's  length  of  service 
(including  retirement),  productivity,  or 
safety  achievement,  and  that  is  awarded 
pursuant  to  a  permanent,  written  award 
plan  or  program  of  the  taxpayer  that 
does  not  discriminate  as  lo  eligibility  or 
benefits  in  favor  of  employees  who  are 
officers,  shareholders,  or  highly 
compensated  employees  The 
"permanency"  of  an  award  plan  shall  be 
determined  from  all  the  facts  and 
circumstances  of  the  particular  case, 
including  the  taxpayers  ability  to 
continue  to  make  the  awards  as 
required  by  the  award  plan.  Although 
the  taxpayer  may  reserve  the  right  to 
c:hange  or  to  terminate  an  award  plan. 
the  actual  termination  of  the  award  plan 
for  any  reason  other  than  business 
necessity  within  a  few  years  after  it  has 
taken  effect  may  be  evidence  that  the 
award  plan  from  its  inception  was  not  a 
"permanent"  award  plan.  Whether  or 
not  an  award  plan  is  discriminatory 
shall  be  determined  from  ail  the  facts 
and  circumstances  of  the  particular 
case.  An  award  plan  may  fail  to  qualify 
because  it  is  discriminatory  in  its  actual 
operation  even  though  the  written 
provisions  of  the  award  plan  are  not 
discriminatory. 

(2)  Items  not  treated  as  quahfied plan 
awards.  The  term  "qualified  plan 
award."  for  purposes  of  this  section, 
does  not  include  an  item  qualifying 
under  paragraph  (d)(1)  of  this  section  to 
the  extent  that  the  cost  of  the  item 
exceeds  $1,600.  In  addition,  that  term 
does  not  include  any  items  quahfying 
under  paragraph  (dl(l)  of  this  section  if 


the  average  cost  of  all  items  (whether  or 
not  tangible  personal  property)  awarded 
during  the  taxable  year  by  the  taxpayer 
under  any  plan  described  in  paragraph 
(d)(1)  of  this  section  exceeds  $400.  The 
average  cost  of  those  items  shall  be 
computed  by  dividing  (i)  the  sum  of  the 
costs  for  those  items  (including  amounts 
in  excess  of  the  $1,600  limitation)  by  (li) 
the  total  number  of  those  items. 


This  Treasury  decision  is  issued  under 
the  authority  contained  in  section  7805 
of  the  Internal  Revenue  Code  of  19.54 
(6eA  Slal.  917;  26  U.S.C.  7805) 
Laivrenca  B.  GibtM. 
Coipipissioner  of  Internal  Revenue. 

Appnjv<»ij  August  15, 198a. 

O.  Donaldson  Cbapoton, 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  88-20912  FUed  9-19-88;  8:45  ami 
HUJNQ  coot  a3e-«i-« 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33CFRPart  117 

[CGos-e»-««i 

Drawbridge  Operatton  Regulations; 
Cafnbrtdge  Crttek,  Cambrfdg«,  MD 

AQENCy:  Coast  Guard.  DOT. 

action:  Temporary  rule  with  request  for 

comments. 


summary:  At  the  request  of  the 
Maryland  Department  of 
Transportation.  Slate  Highway 
Administration,  the  Coast  Guard  is 
issuing  a  temporary  rule  amending  the 
reg\ilaticns  that  govern  the  operation  of 
the  drawbndge  across  Cambridge 
Creek,  mile  0.1.  in  Cambridge.  Maryland. 
This  amendment  limits  the  number  of 
bridge  openings  during  daytime  hours 
when  cleaning  and  painting  on  the 
drawspan  will  be  taking  place.  This 
action,  which  is  necessary  to  protect  the 
environment  dunng  repair  operations, 
still  provides  for  the  reasonable  needs  of 
navigation. 

DATES:  This  temporary  rule  la  effective 
from  September  26. 1988.  until  October 
28.  1988.  unless  amended  or  terminated 
before  that  date. 

Comments  concerning  this  rule  must 
be  received  on  or  before  September  25. 
1988. 

ADORESSiS:  Comments  should  be 
mailed  to  Commander(ob).  Fifth  Coast 
Guard  District.  4.71  Crawford  Street. 
Portsmouth.  Virginia  23704-5004.  The 
comments  received  will  be  available  for 
inspection  and  copying  at  Room  507  at 


the  above  address  between  8  a.m  and  4 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT. 
Ann  B.  Deaton,  Bridge  Administrator. 
Fifth  Coast  Guard  District.  {B04|  39&- 
6222. 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  lo 
participate  in  this  rulemaking  by 
submitting  written  views,  comments. 
data  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  the  bridge,  and 
give  reasons  for  any  recommended 
changes  to  the  temporary  rule.  Persons 
desiring  acknowledgment  that  their 
comments  have  been  received  should 
enclose  a  stamped,  self-addressed 
postcard  or  envelope. 

The  Commander,  Fifth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determine 
whether  the  temporary  rule  should  be 
amended  in  light  of  those  comments. 

Drafting  Information 

The  drafters  of  this  notice  are  Linda  L 
Gilliam.  Project  Officer,  and  LCDR 
Robin  K.  Kulz.  Project  Attorney 

Discussion  of  Temporary  Rule 

At  the  request  of  the  Maryland 
Department  of  Transportation.  Stale 
Highway  Administration,  the  Coast 
Guard  is  issuing  a  temporary  rule 
governing  the  operation  of  the 
drawbridge  across  Cambridge  Creek, 
mile  0.1.  at  Cambridge.  Maryland.  The 
Maryland  Department  of  Transportation 
has  stated  that  closed  periods  will  be 
necessary  during  daylight  hours  in  order 
to  clean  and  paint  the  bridge  They  have 
requested  that  the  draw  remain  closed 
Monday  through  Fnday,  from  8:30  a.m 
lo  3  p.m.  and  from  4  p.m.  to  6  p.m.. 
except  Federal  holidays. 

The  purpose  of  these  restrictions  is  to 
allow  the  contractor  to  collect  paint 
debris,  lo  prevent  accidental  paint 
spillage  onto  boats,  and  to  minimize  the 
amount  of  waste  introduced  into  the 
environment.  Work  is  scheduled  lo 
begin  on  September  26, 1988.  and  to  be 
completed  by  October  26. 1988. 
Currently,  the  drawbridge  opens  on 
signal  from  6  a.m-  to  8  p.m..  except  thai 
from  12  noon  to  1  p.m..  Monday  through 
Friday,  it  remains  closed.  The  bridge 
also  need  not  be  opened  from  B  p.m.  to  6 
a.m..  daily.  The  Maryland  Department  of 
Transportation  has  notified  local 
commercial  and  recreational  vessel 
owners  of  the  work  to  be  done  on  the 
bridge  through  articles  in  the 
Cambridge.  Maryland  newspaper 
According  to  the  Department,  the 
proposed  restrictive  schedule  has  been 
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met  with  little  opposition  Local  vessel 
operators  may  be  inconvenienced  by  the 
closed  periods,  but  they  will  be  able  to 
pass  through  the  bridge  from  6  a.m.  to 
8:30  a.m..  from  3  p.m.  lo  4  p.m..  and 
again  from  6  p.m.  to  8  p.m.  Therefore, 
these  temporary  restrictions  will  not 
unreasonably  restrict  their  use  of  the 
creek. 

Economic  Assessment  and  Certification 

This  temporar>  rule  is  considered  to 
be  non-major  under  Executive  Order 
12291  and  nonsignificant  under  the 
Department  of  Transportation  regulator)' 
policies  and  procedures  (44  FR  ^]0;^; 
February  26. 1979). 

While  the  temporary  rule  may  have 
some  economic  impact  on  commercial 
navigation,  the  impact  is  expected  lo  be 
minimal.  Therefore,  a  full  regulatory 
evaluation  is  considered  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
the  closed  periods  have  been 
coordinated  with  the  times  and  numbers 
of  bridge  openings  assessed  during  the 
study  of  the  bndge  logs  for  1986  and 
19B7.  Since  the  economic  impact  of  these 
regulations  Is  expected  to  be  minimal. 
the  Coast  Guard  certifies  that  they  will 
not  have  a  signincant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

KegulatioDS 

In  consideration  of  the  foregoing,  Part 
117  of  Title  33.  Code  of  Federal 
Regulations,  is  temporarily  amended  to 
read  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1  The  authority  citation  in  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  449;  49  CFR  1.46:  33 
CFK  l.(ft-lt8):  33  CFR  117.43. 

2.  Section  117  549  is  revised  to  read  as 
follows: 

5  1 1 7.549    Cambnd0s  Harbor. 

The  draw  of  the  S342  bridge,  mile  0.1 
at  Cambridge,  shall  open  on  signal  from 

6  a.m.  to  8  p.m.;  except  that  from  8:30 
a.m.  to  3  p.m.  and  from  4  p.m.  to  6  p.m.. 
Mondays  through  Friday,  except  Federal 
holidays,  the  draw  need  not  be  opened. 
The  draw  need  not  be  opened  from  8 
p.m.  to  6  a.m.  This  temporary  rule  is 
effective  from  September  26,  1988.  until 
October  26.  1988.  unless  sooner 
amended  or  terminated. 


Dated:  August  30. 1968. 
W.).  Ecker. 

Coploin.  U.S.  Coast  Guard.  Acting 
Commander.  Fifth  Coast  Guard  DistricL 
|FR  Doc.  8&-21349  Filed  9-19-88;  &45  amj 

WUJNO  COOC  4tl0-14-ll 

33  CFR  Part  166 

(CGO  88^34] 

RIN2115-AC81 

Port  Access  Routes,  Approach  to 
Mobile.  AL 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is  adjusting 
a  portion  of  the  western  boundary  of  ihe 
Mobile  Ship  Channel  Safety  Fairway  in 
the  approach  to  Mobile.  Alabama.  The 
adjustment  was  requested  to  free  a 
portion  of  a  Federal  leaseblock  from 
fairway  structure  restrictions.  A  port 
access  roule  study,  conducted  by  the 
Coast  Guard,  concluded  thai  the 
adjustment  is  necessary  and  can  be 
made  without  adversely  affecting  the 
purpose  for  which  the  fairway  was 
established. 
EFFECTIVE  DATE:  September  20. 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Margie  G,  Hegy,  Project  Manager,  Shorl 
Range  Aids  to  Navigation  Division. 
Office  of  Navigation  Safety  and 
Waterway  Senices,  telephone  (202) 
267-0415  between  7:30  a.m.  and  3:00  p.m. 
Monday  Friday,  except  holidays. 

SUPPI^MENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  (NPRM) 
concemmg  the  fairway  adjustment  in 
this  rule  was  published  on  July  1. 1988 
(53  FR  24959).  Interested  parties  were 
given  until  August  1, 1988,  to  submit 
comments.  Two  comments  were 
received  and  a  public  hearing  was  not 
held. 

Regulatory  Information  Number 

A  regulatory  information  number 
(RIN)  is  assigned  lo  each  regidatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  rulemaking  are:  Margie  G. 
Hegy.  Project  Manager.  Office  of 
Navigation  Safety  and  Waterway 
Services.  Coast  Guard  Headquarters; 


and  Christena  G.  Green,  Project 
Counsel.  Office  of  Chief  Counsel.  Coast 
Guard  Headquarters. 

Background 

The  Ports  and  Waterways  Safety  .Act 
(PWSA).  33  U.S.C.  1223.  authorizes  the 
Secretarj'  of  the  Department  in  which 
the  Coast  Guard  is  operating  to 
establish  traffic  separation  schemes  and 
shipping  safety  fairways,  where 
necesssary,  to  provide  safe  access 
routes  for  vessels  proceeding  to  or  from 
United  States  ports. 

The  PWSA  also  authorizes  the 
Secretary  to  adjust  the  location  or  limits 
of  designated  shipping  safety  fauTA-ays 
in  order  to  accommodate  the  needs  of 
other  uses  which  cannot  be  reasonably 
accommodated  otherwise.  The 
adjustment,  however,  cannot  adversely 
affect  the  purpose  for  which  the  existing 
designation  was  made  and  the  need  for 
which  continues. 

A  shipping  safety  fairway  is  an  area 
in  which  no  fixed  structures.  Iemporar> 
or  permanent,  are  permitted  Shipping 
safety  fairways  are  routing  measures 
which  provide  safe  port  access  routes 
for  vessels  where  the  pnmar)-  nsk  to 
vessels  is  collision  with  offshore 
structures.  Vessel  use  of  shipping  safety 
fairways  is  voluntary  and  the  direction 
of  traffic  flow  within  a  shipping  safety 
fairway  may  be  recommended.  Shipping 
safely  fairways  ma>  inhibit  exploration 
for  and  exploitation  of  mineral  resources 
in  the  designated  area. 

Before,  establishing  or  adjusting  a 
shipping  safety  fairway,  the  1978 
amendments  to  the  PWSA  require  the 
Coast  Guard  to  conduct  a  port  access 
route  study,  taking  into  account  ell  other 
uses  of  ihe  area  under  consideration  and 
ensuring  that  the  interests  of  all  affected 
parties  are  considered  These  uses 
include,  as  appropriate,  the  exploration 
for.  or  exploitation,  of,  oil,  gas  or  other 
mineral  resources;  the  construction  or 
operation  of  deepwaler  ports  or  other 
structures:  the  establishment  or 
operation  of  marine  or  estuarine 
sanctuaries;  and  activities  involving 
recreational  or  commercial  fishing. 
FHiblication  of  a  notice  of  study  advises 
all  bidders  in  future  lease  sales  that 
occupancy  rights  withm  the  study  area 
may  be  restricted  by  a  routing  measure 
developed  as  a  result  of  the  study.  In  the 
interest  of  promoting  a  multiple  use 
approach  lo  offshore  waters,  the  Coast 
Guard,  as  far  as  practicable,  will 
minimize  impacts  on  other  uses  of  the 
area  Once  a  shipping  safety  fairway  is 
designated  under  the  authority  of  the 
PWSA.  however,  the  paramount  nght  of 
navigation  is  recognized  within  the 
designated  area. 
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The  Coast  Guard  studied  this  area  in 
19"9  (44  FR  224543).  and  the  Study 
Results  were  published  on  October  8. 
1981,  (46  FR  49989).  The  Coast  Guard 
concluded  that  the  fairway  network  in 
*he  Gulf  of  Mexico  was  effective,  and 
recommended  only  minor  changes,  none 
or  which  modified  the  Mobile  Ship 
Channel  Safety  Fairway. 

On  August  5.  1985,  Texaco  Producing 
Inc.  (TPIJ  requested  that  the  Coast 
Guard  adjust  the  southernmost  four 
mjJes  of  the  western  boundary  of  the 
Mobile  Ship  Channel  Safety  Fairway  to 
dccommodate  a  proposed  drilling  and 
production  site. 

In  response  to  this  request,  the  Eighth 
Coast  Guard  District  announced  a  port 
access  route  study  (51  FR  6923),  the 
results  of  which  were  published  in  a 
Notice  of  Proposed  Rulemaking  (53  FR 
24959)  on  July  1, 198a  The  Coast  Guard 
found  that  TPT's  need  could  not  be 
r<?asonably  accommodated  witho'jl 
adjustment  to  the  fairway. 

The  portion  of  the  Mobile  Ship 
Charuiel  Safety  Fairway  examined 
during  the  port  access  route  study  was 
tr\e  Hared  seaward  end.  Thia  section  is 
two  miles  wide  at  its  northen  end  and 
flares  to  Rve  and  one-half  miles  at  its 
soulhem  end  where  It  joins  with  four 
other  fairways  to  form  a  junction  area. 
The  Mobile  Outer  Bar  Entrance  Qiannel 
(Bar  Channel),  which  is  42  feet  deep.  600 
feet  wide  and  approximately  8  miles  in 
length,  is  near  the  center  of  this  section 
of  the  fairway.  The  Mobile  Entrance 
bghted  Whistle  Buoy  fherinafter 
referred  to  as  the  sea  bouy).  ts  located  at 
the  seaward  end  of  the  Bar  Channel. 
This  sea  bouy  is  used  by  mariners  to 
line  up  with  the  channel  entrance  and  is 
a  reference  point  for  the  boarding  of 
pilots. 

The  adjustment  changes  the  last  four 
miles  of  the  western  boundary.  The  U.S. 
Army  Corps  of  Engineers  {COE)  has  a 
planned  three-phase  project  to  deepen 
and  widen  the  Bar  Charmel.  The  first 
phase  will  deepen  the  channel  to  47  feet 
and  mamtam  the  current  width  of  600 
feel.  This  phase  will  be  completed  in 
1990.  Two  additional  phases  will  deepen 
the  channel  to  57  feet  and  widen  it  to 
800  feet.  In  conjunction  with  the  first 
phase  of  this  project  the  sea  buoy  will 
be  relocated  approximately  .575  nautical 
miles  seaward  along  the  entrance 
channel  range  to  30*07*33'  N  latitude 
and  88'04'06"  W  longitude. 

The  Coast  Guard  concluded  that  there 
is  a  contlnumg  need  for  the  fairway  and 
that  the  adjustment  is  feasible  and  will 
not  adversely  affect  the  original  purpose 
of  the  fairway.  The  adjusted  fairway  is 
greater  than  two  miles  wide  and  will 
continue  to  provide  a  safe  area  for 


vessel  manuevering  and  embarking  and 
debarking  pilots, 

Comments  were  received  From  Fjcxon 
Company.  U5.A.  and  Peraizotl 
Exploration  and  Production  Company. 
Both  companies  support  mndification  of 
the  fairway  because  it  will  open  an  area 
presently  within  the  fairway  to 
exploration  and  production  and  will  not 
adversely  affect  the  original  purpose  of 
the  fairway  Exxon  Company  staled  its 
belief  that  the  modification  is  consislt;nl 
with  the  purpose  and  intent  of  the 
discretionary  authonty  provided  in  the 
PWSA  to  reconcile  the  need  for  safe 
access  routes  with  the  needs  of  other 
reasonable  uses. 

As  recommended  by  the  study. 
relocation  of  the  sea  buoy  will  occur 
simultaneously  with  the  fairway 
adiusiment.  This  will  move  the  reference 
point  for  vessels  that  require  pilotage 
and  shift  the  navigational  maneuvenng 
of  deep-draft  vessels  funher  seaward, 
providing  an  adequate  safety  margin. 

T^e  adjustment  will  free  portions  of 
slate  and  federal  leaseblocks  from 
fairway  structure  reslnctions  and  open 
this  area  to  mineral  exploration  and 
production.  Because  this  rulemaking 
relieves  a  restricbon.  the  rule  will  be 
made  effective  in  less  than  30  days. 

ReguUfeory  Evaluatioo 

The  regulation  ts  considered  to  tie 
ru)n-ma)or  uDder  Executive  Order  12291 
and  non-«tgnificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  This  regulation  was  preceded  by  a 
port  access  route  study  which 
coctsidered  a  variety  of  issues  including 
Its  economic  impact  No  adverse 
economic  data  was  disclosed  by  the 
study. 

Adjustment  of  the  western  boundary 
of  the  existing  fairway  will  provide  a 
number  of  advantages.  TPI  will  recover 
an  estimated  106  billion  cubic  feel  (BCF) 
of  additional  gas  reserves.  Potential 
driUmg  and  completion  problems  will  be 
minimized. 

The  data  presented  by  TPI  has  been 
verified  by  the  Minerals  Management 
Service  (MMSJ.  The  Department  of  the 
Interior  supports  the  fairway  adjustment 
because  the  administration  attaches  a 
high  priority  to  the  development  of 
domestic  oil  and  gas  resources  and 
analysis  indicates  substantial  natural 
gas  resources  are  at  stake.  The  recovery 
of  domestic  oil  and  gas  resources  will 
benefit  both  the  Federal  and  State  of 
Alabama  economies.  TPI  estimates  that 
the  additional  106  BCF  of  natural  gas 
will  result  in  over  45  million  dollars  in 
royalty  and  tax  revenues  to  the  Federal 
Government  and  the  Stale  of  Alabama 
over  a  period  of  20  years. 


Thv.  economic  impact  of  the  fairway 
adjustment  on  vessel  traffic  will  be 
negligible.  The  principle  economic 
impact  of  the  adjustment  will  be  the 
projectpd  increase  in  recovery  of  gas 
resources 

The  economic  impart  of  this 
adjustment  is  expected  to  be  so  minima! 
that  further  regulatory  evaluabon  Is 
unnecessary. 

Environmental  Impact 

This  action  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documents  thin,  in  accordance  with 
section  2.B.2-C.  of  Commandant 
Instruction  (COMDTINST)  MlG47S.ia 

Regulatory  Flexibility 

The  impact  of  this  fairway  adjustment 
is  expected  to  be  minimal  and  the  Coast 
Guard  certifies  that  is  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 

Federalism 

This  ruiemakir\g  has  been  analyzed  in 
accordance  with  the  pnnciples  and 
criteria  containpd  in  the  Executive 
Order  12612.  and  it  has  been  determmed 
that  this  nilemakmg  does  not  have 
sufficient  federahsm  implications  to 
warant  the  preparation  of  a  Federalism 
Assesment. 

List  of  Subjects  in  33  CFR  Pari  166 

Anchorapp  grounds,  Marine  safety, 
Navigation  (water),  Waterways. 
Shippmg  Safety  Fairways. 

In  cunsidration  of  the  foregoing.  Part 
166  of  Title  33  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  16&H  AMENDED  1 

1.  The  authonty  citation  for  Part  166 
continues  to  read  as  follows: 

Authority  13  US-C  1223;  49  CFF  1  46 

2  Section  166.200  is  amended  by 
revising  paragraph  (d)(39)(i)  to  read  as 

follows; 

i  166.200    Shipping  safety  fatrways  and 
anchorage  araas.  Gulf  of  Uextca 


(dr  '  • 

(39)  Mobile  Sofpty  Fairway— i'\) 
Moble  Ship  Channel  Safety  Fairway. 
The  areas  betwcwn  rhumb  lines  joining 
points  at: 


unudB 

Um^lude 

an-nrsB'  N             

8e-Q2«)- W 
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UWuOa 

Longitude 

30-3  l-M-  N 

ae-tM-sa-  w 

and  rhumb  lines  joining  points  at: 


Lanutt 

Loognude 

30-31  00- N _ 

30'26-56"  N 

30-1635-  N 1 

e8"oiw  w 

68-01 '26-  W 
88-02-49-  W 
88-03'34'  W 

30-l03e-N 

88-03-53- W 

.in-n?  iv  N 

WWit'W 

and  rhumb  lines  joining  points  at: 


Lauude 

Loogituds 

30-395S'  N_„ - 

won  5'  W 

30Me-18-  N 

Tovrw  N           

BB'OVIZ'  W 

■wm^' M                 

BS*ori2'  W 

B8'00'36*  W 

Dated:  August  5, 198fl. 
R  T.  NeUou. 

Rear  Admiral.  US-  Coast  Guard.  Chief.  Office 
of  Navigation  Safety  and  Watenvay  Services. 
[}rK  Doc  88-2134a  FUed  9-19-&6;  6:45  am) 

WIXMG  CODE  «»IO-t4-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 

tFnL-3450-21 

Ocean  Dumping;  Designation  of  a  Site 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  The  U.S.  Enviromnenlal 
Protection  Agency  (EPA)  today 
designates  four  dredged  material 
disposal  sites  located  offshore  of 
Areclbo.  Mayaguez.  Ponce,  and 
Yabucoa.  Puerto  Rico.  for  the  disposal  of 
dredged  matenal  removed  from  the 
Arecibo,  Mayaguez.  Ponce,  and 
Yabucoa  harbors,  respectively.  This 
action  is  necessary  to  provide 
acceptable  ocean  dumping  sites  for  the 
current  and  future  dtsposdt  of  dredged 
material.  These  tmal  site  designations 
do  not  authorize  any  actual  disposal  of 
dredged  material.  Authorization  to 
ocean  dump  dredged  material  at  the 
sites  is  granted  only  by  permit  and  other 
admuustrative  proceedings  conducted 


by  the  U.S.  Army  Corps  of  Engineers 

(COE). 

EFFECTIVE  DATE:  These  designations 

shall  become  effective  on  October  20. 

198fl. 

ADDRESS:  Mano  P.  Del  Vicario.  Chief. 

Manne  and  Wetlands  Protection 

Branch.  EPA.  Region  II.  26  Federal  Plaza. 

Room  637.  New  York.  New  York  10278- 

0090. 

The  file  supporting  this  proposed 
designation  is  available  for  public 
inspection  at  the  above  address. 

The  draft  and  final  environmental 
impact  statements  for  the  designation  of 
the  Arecibo,  Mayaguez.  Ponce,  and 
Yabucoa  dredged  material  disposal  sites 
evaluate  the  environmental  impacts 
associated  with  the  site  designations, 
These  documents  are  available  for 
pubhc  review  at  the  following  locations: 

U5  Environmental  Prvteclion  Agency. 

Ejivironmer.fa)  Impacta  Branch.  26  Federal 

Plaza.  Room  500.  New  York.  New  York 

10278-0090 
U,S  Environmental  Protection  Agency, 

Canljt>ean  Field  Office,  1413  Avenida 

Fernandez  )unco8 — Stop  20.  Santurce. 

Puerto  Rico 
U.S.  Environmenial  Protection  Agency.  Public 

Information  Reference  Unit.  Room  2904 

(Rear),  4<n  M  Street  SW..  Washington.  DC 

20460 
U.S.  Army  Corps  of  Fjigineers,  Jacksonville 

Distncl  Office,  400  W  Bay  Street, 

]ackson\ille,  Flonda  32232 
U.S.  Army  Corpa  of  Enjfineers.  San  juan  Area 

Office.  40G  Avenida  Fernandez  luncos,  San 

juan.  Puerto  Rico 
Puerto  Rico  Department  of  Natural 

ResourcPB.  Oficma  2£A.  Centro 

Gubemamental.  Avenida  Rolarios. 

Arecibo,  Puerto  Rico 
Puerto  Rico  Department  of  Natural 

Resources,  Oficma  A.  Centro  Commercial. 

2  Alturas  de  Mayaguez  Carr..  Mayaguez. 

Puerto  Rico 
Puerto  Rico  Department  of  Natural 

Resources.  5  Calle  Cclenia.  Humatao. 

Puerto  Rico 
Puerto  Rico  Department  of  Natural 

Resources.  Hospital  Sub-Regional.  Ponce. 

Bierto  Rico 
FOR  FURTHER  INFORMATION  CONTACT: 

Mario  P.  Del  Vicario.  Chief.  Marine  and 

Wetlands  Protection  Branch.  EPA 
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SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection.  Research,  and  Sanctuaries 
Act  of  1972.  as  amended.  33  U.S.C  1401 
et  seq.  ("the  Act"),  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 
may  be  permitted.  On  October  1. 1986. 
the  Administrator  delegated  the 
authority  to  designate  ocean  dumping 


sites  for  dredged  material  to  the 
Regional  Administrator  of  the  EPA 
Region  in  which  the  site  is  located. 
These  site  designations  are  being  made 
pursuant  to  that  authority. 

Section  103  of  the  Act  gives  authority 
to  the  Secretary  of  the  Army  to  issue 
dredged  material  disposal  permits.  Such 
permits  are  evaluated  according  to 
cnteria  promulgated  in  the  EPA  Ocean 
Dumping  Regulations  (40  CFR  Chapter  I, 
Subchapter  H.  Part  227)  and  are 
reviewed  by  EPA  for  concurrence  before 
issuance  In  all  cases,  a  need  for  ocean 
disposal  must  be  established  before 
issuance  of  a  disposal  permit.  Section 
103  of  the  Act  also  requires  the 
Secretary  to  use  recommended  sites 
designated  by  EPA  to  the  maximum 
extent  feasible. 

The  EPA  Ocean  Dumping  Regulations 
140  CFR  Chapter  I,  Subchapter  H, 
S  228.4)  state  that  ocean  dumping  sites 
will  be  designated  by  publication  m  Pari 
228,  A  Ust  of  "Approved  Interim  and 
Final  Ocean  Dumping  Sites*',  including 
the  intenm  sites  for  Arecibo.  Mayaguez. 
and  Ponce,  was  published  on  lanuarj'  11. 
1977  (42  FR  2461  el  seq).  The  interim 
site  for  Yabucoa  was  added  to  the  list 
on  May  11. 1979  (44  FK  27662). 

B.  EIS  Development 

Section  102(c)  of  the  National 
Environmental  Polic>'  Act  of  1969 
(NEPA).  42  U.S.C.  4321  et  sag.,  requires 
that  Federal  agencies  prepare  an 
environmental  impact  statement  (EIS) 
on  proposals  for  ma)or  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment.  The  objective  of 
NEPA  is  to  build  into  Agency  decision- 
making processes  careful  consideration 
of  all  environmental  aspects  of  proposed 
actions.  Although  NEPA  does  not  apply 
to  EPA  activities  of  this  type.  EPA  has 
voluntarily  made  a  commitment  to 
prepare  EISs  m  connection  with  ocean 
dumping  site  designations  (39  FR  16186; 
May  7, 1974). 

The  EPA  has  prepared  a  Final  EIS 
entitled  Final  Environmental  Impact 
Statement  for  the  Designation  of  Ocean 
Dredged  Matenal  Disposal  Sites  for 
Arecibo.  Mayaguez.  Ponce,  and 
Yabucoa.  Puerto  Rico  On  May  27.  1988. 
a  notice  of  availability  of  the  EIS  for 
public  review  and  comment  was 
published  in  the  Federal  Register  The 
comment  penod  closed  on  )uly  11.  1988. 
Comment  letters  were  received  from  the 
Commonwealth  cf  Puerto  Rico. 
Elnvironmenta!  Quality  Board,  and  the 
Department  of  Natural  Resources, 
staling  that  they  had  no  objections  or 
further  comments  regarding  the  Final 
FJS.  The  State  Office  of  Historic 
Preservation  requested  that  they  be 
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provided  with  the  locations  of  the 
proposed  disposaJ  sites  on  U-S.CS. 
quadrangles.  They  were  advised  that 
this  information  is  not  avaiJable  since 
the  sites  are  located  offshore  of  the  area 
covered  by  the  quadrangles. 
Subsequently,  they  responded  that  they 
had  no  further  coocems.  The  Puerto 
Rico  Electnc  Power  Authority  agreed 
with  the  selection  of  the  sites,  but 
suggested  that  they  be  enlarged  to 
accommodate  dredging  projects  from 
nearby  harbors.  However,  the  scope  of 
the  EIS  for  these  site  designations  did 
not  incorporate  expanding  the  sties. 
Need  for  modificabon  and/ or  expansion 
of  the  sites  to  accommodate  dredging  tn 
harbors  other  than  those  identified  tn 
the  EIS  18  considered  a  sepaj^te  action. 

The  Proposed  Rule  for  these 
designations  was  published  on  May  24, 
1988.  and  the  comntent  period  dosed  on 
July  a.  1968.  The  Canbbean  Fishery 
Management  Counal  requested  an 
additional  60  days  to  review  the 
Proposed  Rule,  but  no  further  comments 
were  received. 

The  action  discussed  m  the  EIS  is  the 
designation  for  continuing  use  of  four 
ocean  disposal  sites  for  dredged 
material.  The  purpose  of  this 
designation  is  to  provide  an 
environmentally  acceptable  location  for 
the  ocean  disposal  of  dredged  material. 
Ocean  disposal  at  the  sites  will  only  be 
allowed  on  a  ca9e-by<8se  basis  after 
the  US.  Army  Corps  of  Engineers 
[COEl.  lacksonville  Distnct.  has  issued 
a  permit  authorizing  disposal.  EPA 
reviews  the  public  notice  announang  a 
complete  permit  application  and 
provides  comments  on  the  proposed 
action  prior  to  permit  issuance.  The  EIS 
discusses  the  need  for  site  designation 
and  examines  ocean  disposal  sites  and 
altemabves  to  the  proposed  action. 
Three  sites  were  examined  for  Arecibo 
{the  interim  site  and  two  alternate  sites): 
at  all  other  kxiations.  four  sites  were 
evaluated  (the  interim  site  and  three 
alternate  sites(.  Land-based  disposal 
altemativea  were  examined  in  some 
detail  in  the  draft  EIS  and  will  be  re- 
examined dunng  dea  8  ion -making  on 
individual  pernut  applicabona  for  the 
ocean  dumping  of  dredged  matenal 

The  EIS  presents  the  informabon 
needed  to  evaluate  the  suitability  of 
ocean  disposal  areas  for  final 
designation  and  includes  the  results  of  a 
disposal  site  environmental  study 
completed  in  1984.  Al!  activities 
associated  with  these  final  site 
designations  were,  or  are.  being 
conducted  in  accordance  with  the  Act. 
the  Ocean  Dumping  Regulations,  and 
other  applicable  Federal  environmental 
legislation. 


C.  Site  DengoatioiM 

The  first  site  is  located  approximately 
^  5  nautical  miles  north  of  Arecibo 
harbor.  Puerto  Rico,  and  occupies  an 
area  of  approximately  1  square  nautical 
mile.  Water  depths  withm  the  site  range 
from  101  to  417  meters.  The  comer 
coordinates  of  the  site  are  as  follows: 
TPTSIOO'  N,  ftfi'43'47'  W 
ISMl  00'  N  ,fi6*42  4.'>*  W 
18*30  00*  N.,  66*42' 45'  W. 
18'30  00'  N,  66'4347'  W. 

The  second  site  is  located 
approximately  6  nautical  miles  west  of 
Mayaguez  harbor,  Puerto  Rico,  and 
occupies  an  area  of  approximately  1 
square  nautical  mile.  Water  depths 
within  the  site  range  from  351  to  3B4 
meters.  The  comer  coordinates  of  the 
site  are  as  follows: 

t8'15  30'  N  .fi~"lBI3'  W, 
18*15  30' N,67-I5'n'  W 

ie"i4"30-N.,«rt5'n*  W. 

18*14*30'  N,,87'16'1S*  W. 

The  third  site  is  located 
approximately  4  5  nautical  miies  south 
of  Ponce  harbor.  Puerto  Rico,  and 
occupies  an  area  of  appro.ximately  1 
square  nautical  mile  Water  depths 
within  the  site  range  from  32fl  to  457 
meters.  The  comer  coordinates  of  the 
sites  are  as  follows: 

irMOO*  N,66*37-43*  W. 
:7*54  0(r  N.,66'36'4!*  W 
irsaOO'  N.66'3B'41'  W 
irS3'(X)'  N,  efi'37'43'  W 

The  fourth  site  is  located 
approximately  6  nautical  mil^s  east  of 
Yabucoa  harbor.  Puerto  Rico,  and 
occupies  an  area  of  approximately  1 
square  nautical  mile  Water  depths 
within  the  site  range  fmm  &49  to  914 
meters.  The  comer  coordinates  of  the 
site  are  as  follows. 

18*03  42'  N..  «S'42'49'  W. 
18*0142'  N..  65*4147'  W 
18*02  42'  N..  eS'4T47'  W 
lfl*02'42'  N.,  6S'42'49'  W, 

Use  of  the  sites  will  be  restncled  lo  the 
disposal  of  dredged  material  associated 
with  mrtintenance  dredging  projects 
ongmating  within  Arecibo,  Mayaguez, 
Ponce  and  Yabucoa  harbors.  Continued 
use  of  a  Bite  will  be  restricted  or 
terminated  if  disposal  operations  at  the 
site  at  any  time  cause  unacceptable 
adverse  impacts 

D.  Regulatory  ReqatremeDU 

Five  general  rritena  are  used  in  the 
selection  and  approval  of  ocean 
dispo.ia)  sites  for  contmuing  use.  Sites 
are  selected  so  as  to  mmiraize 
interference  with  other  marine  activities. 
lo  keep  temporary  perturbations 
associated  with  the  dumping  from 
causing  impacts  outside  the  disposal 


site,  and  to  permit  effective  monitoring 
lo  detect  any  adverse  impacts  at  an 
early  stage.  Where  feasible,  locations 
off  the  Continental  Shelf  are  chosen.  If 
at  any  time  disposal  operations  al  an 
inierim  site  cause  unacceptable  adverse 
impacts,  the  use  of  thai  site  will  be 
terminated  us  soon  as  a  suitable 
alternate  disposfll  site  can  be 
designated-  The  general  cnteria  are 
given  in  fi  22a5  nf  the  EPA  Ocean 
Dumping  Regulutions.  while  §  226.6  lists 
eleven  specific  factors  used  in 
evaluating  a  proposed  disposal  site  to 
ensure  that  the  general  cntena  are  met. 

Normally,  EPA  chooses  sites  where 
the  dredged  matenal  can  be  contained 
within  the  site  after  disposal.  This  ii 
generally  feasible  in  shallow  water  (10 
to  50  meters]  environments  where 
valuable  natural  resources  will  not  be 
placed  al  risk.  In  Puerto  Rico,  however. 
shallow  water  environments  typically 
are  inhabited  by  corals.  To  avoid  direct 
disposal  on  coral,  deeper  water  sites  are 
seiecled.  As  a  consequence  oi  selecting 
deeper  water  sties,  a  portion  of  the 
dredged  matenal  may  be  transported 
outside  of  the  site  boundaries:  however. 
the  effects  of  such  transport  is 
preferable  to  disposal  on  coral  reefs. 

The  four  Biles  designated  are 
acceptable  under  the  five  general 
cntena.  The  characten sties  of  the  sites 
are  discussed  below  m  terms  of  the 
eleven  specific  factors. 

D.l    ARECIBO 

D.  1. 1  Geographical  posiUon.  depth  of 
water,  bottom  topography,  and  distance 
from  coast  {40  CFR  228.6{aHJ)} 

The  Arecibo  site  is  located  within  the 
coordinates  listed  m  the  previous 
section  of  this  final  rule  and  is 
approximately  1  nautical  mile  north  of 
the  neare.st  coastline.  The  bottom  of  the 
Bite  slopes  sharply  to  the  north,  with 
depths  ranging  from  101  lo417  meters. 

Dl^    Location  m  relation  to  breeding, 
spawning,  nursery,  feeding,  or  poasage 
areas  of  hvtng  resounes  w  oduJt  or 
fuvewJn  phust^n  f-Ui  CFH  228.6{aM2j} 

The  Arecibo  site  is  1  to  2  nautical 
miles  from  the  nearest  significant 
breeding.  spawnin«.  or  nursery  area  of 
near  shore  living  resources  Because  the 
site  IS  typical  of  nearby  well-flushed 
open  ocean  locations,  there  is  no 
evidence  to  suggest  thai  the  site  has  any 
unique  importance  as  feeding  or  passage 
areas  for  biota 

Endangered  sea  turtles  and  the  brown 
peUcan  inhabit  coastal  Puerto  Rico. 
Available  information  indicates  that 
these  speaes  are  mosi  active  in  the 
nearshore  coastal  environment  and  are 
only  transients  in  oceanic  enviromnents. 
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Consequently,  ocean  disposal  of 
dredged  material  is  not  expected  lo 
adversely  affect  these  species. 

D.1.3    Location  in  refotion  to  beaches 
and  other  amenity  areas,  (40  CFR 
22a.6(aJ(3JJ 

The  Arecibo  site  is  about  6  nautical 
mile*  from  the  nearest  recreational 
beach.  Because  of  the  decreasing  water 
depth  in  Ibe  westerly  direcbon.  dredged 
material  deposited  at  the  site  is 
expected  to  settle  wilhm  the  confmet  of 
the  designated  site,  or  a  short  distance 
lo  the  west  within  minunal  tune 
subsequent  to  disposal.  Since  virtually 
el!  dredged  matenal  will  settle  to  the 
bottom  near  the  release  point,  it  is  not 
anticipated  that  any  released  material 
will  adversely  affect  the  nearby 
shoreline.  Due  to  ambient  ocean 
currents,  no  dredged  maleriel  is 
expected  to  be  transported  to  the  beach 
area  should  the  site  be  used  for  disposal 

D.  7  4     Types  artd  quantities  of  wastes 
proposed  to  he  disposed  of.  and 
proposed  methods  of  release,  including 
methods  of  pockirtg  the  p^uste.  /forty. 
(40CFH228.6(af(4}f 

The  Arecibo  site  is  expected  to 
receive  approximately  150.000  cubic 
yards  of  sandy  dredged  material  once 
every  3  to  5  years.  The  matenal  will  be 
obtained  during  the  maintenance 
dredging  of  navigational  channels  and 
berthing  areas  in  Arecibo  harbor. 
Dumpmg  would  occur  htim  hopper 
dredges  or  barges,  dependmg  on  the 
availability  of  equipment  at  the  time  of 
dredging. 

D.  7.5    Feasibifitv  of  surwi/iance  and 
monitoring.  (40  CFR  228.e/affS/f 

Surveillance  is  the  responsibility  of 
the  U.S.  Coast  Guard,  while  monitoring 
activities  are  the  responsibility  of  EPA 
and  the  COE.  Because  of  its  proximity  to 
the  shore,  surveillance  by  shipriders. 
helicopters,  or  other  vessels  could  be 
implemented  at  the  Arecibo  site.  Water 
depths  are  not  sufficient  lo  impede 
either  wa'er  quality  sampling  or  benlhic 
sampling  dunng  momtonng  activities. 
The  site  could  be  monitored  by  ocean- 
going vessels.  EPA  has  conducted 
monitoring  and  research  activities  in, 
and  near,  the  proposed  site. 

D.J. 6.     Dispersal,  horizontal  transport, 
and  vertical  mixing  characteristics  of 
the  area,  inc fading  prevailing  current 
direction  and  velocity,  if  any.  (40  CFH 
228.6(am} 

The  waters  near  the  Arecibo  site  are 
characterized  by  weak  |3  lo  S  cm/s) 
weslerly  subsurface  currents.  Becau.se  of 
the  decreasing  water  depth  m  the 


westerly  direction,  dredged  materials 
are  expected  to  setUe  out  within  the 
dump  site  or  a  short  distance  to  ihe  west 
w^ithin  a  short  time  following  disposal. 
Dispersal  and  horizontal  mixing  of  the 
water  column  are  weak  because  of  the 
low  current  speeds.  The  dispersal, 
horizontal  transport  and  vertical  mixing 
characlensbcs  of  the  site  are  such  that 
dumped  dredged  matenal  is  likely  to 
remain  withm  the  confmes  of  the  site. 

D  7  7    Existence  and  effects  of  current 
and  previous  discharges  and  dumping  in 
the  area  (inchiding  cumulative  effects). 
140  CFR  228.6(c)(7)} 

A  total  of  564,477  cubic  yards  of 
dredged  matenal  has  been  previously 
disposed  of  at  the  Arecibo  intenm  site. 
In  1984,  a  survey  cruise  detected  a 
higher  percentage  of  silty  sand  at  (he 
Arecibo  site  than  in  nearby  sediments. 
Because  the  site  has  histoncally  been 
used  for  dumping,  it  is  presumed  that  the 
difference  in  sediment  types  is  the  result 
of  previous  dumpmg  activities. 
Historical  disposal  of  dredged  material 
at  the  interim  Arecibo  site  has  not 
resulted  in  substantia!  adverse  effects  to 
biolic  resources  of  the  ocean  or  to  other 
uses  of  the  manne  environment.  The 
fauna  of  the  site  are  more  t>'pical  of 
those  inhabiting  sandy  sediments  than 
those  inhabiting  silty  sediments  (see 
D.l  .9).  Dredged  matenal  deposited  at  the 
proposed  Arecibo  site  will  bury  benthic 
orgamsms.  The  effect  of  burial  is 
expected  lo  be  temporary,  because  the 
site  is  inhabited  by  species  that  have 
either  survived  previous  disposal  or 
have  recoloQixed  the  site  after  disposal. 
The  deposited  matenal  will  accumulate 
on  the  sea  floor,  but  is  not  Likely  to 
interfere  with  other  uses  of  the  ocean. 
Impacts  of  dredged  material  disposal 
will  be  primarily  limited  to  the  sea  floor. 

0.1.8    Interference  with  shipping, 
fishing,  recreation,  m me ra)  extraction. 

desalination,  fish  and  shellfish  culture, 
areas  of  special  scienUfic  importance. 
and  other  legitimate  uses  of  the  ocean. 
(40  CFR  228.6(0 }(8i J 

There  are  no  expected  impacts  on  any 
of  these  factors.  There  are  no  designated 
shipping  lanes  within  the  coordinates  of 
the  Bite.  Fishing  areas  are  located  east 
and  south  of  Ihe  proposed  site,  but 
ocean  currents  would  transport  dredged 
material  away  from  these  areas.  No 
dredged  matenals  are  expected  to  be 
transported  toward  shore-based 
recreational  areas.  No  mineral 
extraction  or  desalination  opcrabons 
would  be  impacted.  No  fish  or  shellfish 
culture  operations  exist  or  are  planned 
near  the  dumpsite  The  site  does  not 


contain  any  known  areas  of  special 
scientific  importance. 

D.  7  P    TTie  existing  water  quality  and 
ecohigy  of  the  site  as  determined  by 
available  data  or  by  trend  assessment 
or  baseline  surveys.  (40  CFR  228.6(a)(9lj 

Water  quality  at  the  Arecibo  site  is 
good,  typical  of  the  well-flushed  open 
ocean  conditions  in  Puerto  Rican  coastal 
areas  The  water  is  opbcally  dear  with 
little  suspended  material,  and  there  is  no 
evidence  of  organic  enrichment  or 
eutrophicalion  Oxygen  concentrations 
are  high  and  nulrieni  concentrations  are 
low. 

Species  composition  of  benthic 
organisms  at  the  site  reflects  the 
increased  sand  content  found  in  the 
sediments  al  the  disposal  sile  Among 
polychaete  worms  and  crustaceans 
inhabiting  the  site,  the  percentage  of 
species  and  individuals  of  ecological 
types  suited  lo  sandy  environments  is 
higher  al  the  proposed  sile  than  at 
nearby  locations.  The  fauna  ai  the  site 
are  well-adapted  to  recolonize  after 
future  disposal  operations 

D.J.JO    Potential  for  the  development  or 
recruitment  of  nuisance  species  in  the 
disposal  site.  (40CFH  22S.8(aKWI) 

Previous  disposal  at  the  Arecibo  site 
has  not  caused  development  of  nuisance 
species  at  the  site.  There  are  no  known 
components  in  the  dedged  material 
which  would  attract  or  recruit  nuisance 
species  at  the  site,  in  the  unlikely  event 
that  pathogens  were  contained  in  the 
dedged  mdtenal,  it  is  considered 
i.Tiprobabie  that  they  could  survive  and 
reproduce  in  the  cold.  100-  to  400-meter 
depth  environment  of  the  sea  floor  at  the 
site 

D.l. 11    Existence  at  orin  close 
proximity  to  the  sile  of  any  significant 
natural  or  cultural  (eotures  of  historical 
importance-  (40  CFR  22a6fa)(Jl/) 

No  such  areas  have  been  identified  at 
the  Arecibo  sile  or  in  areas  likely  to  be 
affected  by  dedged  materibl  disposal  at 

the  site. 

D.2    M.'^YAGUEZ 

D.Z  1  Geographical  position,  depth  of 
water,  bottom  topography,  and  distance 
from  coast  (40  CFR  223.0(0/(1)) 

The  site  is  located  at  the  coordinates 
listed  m  the  previous  section  of  this  final 
rule  and  is  approximately  3.5  nautical 
miles  west  of  the  nearest  coastline  The 
bottom  of  the  site  slopes  slightly  in  a 
westerly  direction  from  351  to  384 
meters. 
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D.2.2.    Location  in  relation  to  breeding. 
spawning,  nursery,  feeding,  or  passage 
areas  of  living  resources  in  adult  or 
juvenile  phases.  (40  CFR  228.8(aJf2J/ 

The  Mayaguez  site  is  at  least  3 
nautical  miles  from  the  nearest 
significant  breeding,  spawning,  or 
nursery  area  of  nearshore  living 
resources.  Because  the  site  u  typical  of 
nearby  well-flushed  open  ocean 
locations,  there  is  no  evidence  to  suggest 
that  the  proposed  site  has  any  unique 
importance  as  feeding  or  passage  areas 
for  biota. 

Endangered  sea  turtles  and  the  brown 
pelican  inhabit  coastal  Puerto  Rico. 
Available  information  indicates  that 
these  species  are  most  active  in  the 
nearshore  coastal  environment  and  are 
only  transients  in  oceanic  environments. 
Consequently,  oceanic  dredged  material 
disposal  is  not  expected  to  adversely 
a^ect  these  species. 

D.Z3    Location  in  relation  to  beaches 
and  other  amenity  areas.  (40  CFR 
228.6(a)(3)) 

The  Mayaguez  site  is  approximately  4 
nautical  miles  from  the  nearest 
recreational  beach.  Modeling  of  the 
movement  of  the  dredged  material 
disposed  of  at  the  proposed  Mayaguez 
site  indicates  that  the  material  would 
not  be  transported  to  the  shoreline. 

D.2.4    Types  and  quantities  of  wastes 
proposed  to  be  disposed  of  and 
proposed  methods  of  release,  including 
methods  of  packing  the  waste,  if  any  (40 
CFR  228.6(a}(4}) 

Approximately  53,500  cubic  yards  of 
mixed  sand.  silL  and  day  dredged 
material  ia  expected  to  be  disposed  of  at 
the  Mayaguez  site  once  every  2  years. 
The  material  will  be  obtained  during 
maintenance  dredging  of  navigational 
channels  and  berthing  areas  in 
Mayaguez  harbor.  The  dumping  would 
occur  primarily  &om  hopper  dredges. 

D.2.5    Feasibility  of  surveillance  and 
monitoring.  (40  CFR  22a.6(a)(5)) 

Surveillances  the  responsibility  of 
the  U.S.  Coast  Guard,  while  monitoring 
activities  are  the  responsibility  of  EPA 
and  the  COE.  Because  of  its  proximity  to 
the  shore,  surveillance  by  shipriders. 
helicopters,  or  other  vessela  could  be 
implemen(ed  at  the  Mayaguez  site. 
Water  dep'hs  are  not  suffiaent  to 
impede  either  waier  quality  sampling  or 
benthic  sampling  during  monitoring 
activities  The  site  could  be  monitored 
by  ocean-gninA  vessels.  EPA  has 
conducted  moniionngand  research 
activities  in.  and  near,  the  site. 


D.2.6  Dispersal,  horizontal  transport 
and  vertical  mixing  characteristics  of 
the  area,  including  prevailing  current 
direction  and  velocity,  if  any.  (40  CFR 
228.6(01(6)) 

The  waters  near  the  Mayaguez  site 
are  characterized  by  weak  (15  cm/») 
southwesterly  subsurface  currents.  The 
dredged  materials  are  expected  to  be 
deposited  within  the  dumpsite  or  within 
1.5  nautical  miles  southwest  of  the 
dumpsite  within  a  short  time  following 
disposal-  Horizontal  mixing  of  the  water 
column  is  not  sufTicient  to  cause 
significant  dispersal  of  the  dredged 
material. 

D2-  7    Existence  and  effects  of  current 
and  previous  discharges  and  dumping  in 
the  area  (including  cumulative  effects). 
(40  CFR  228.6(a)(7)) 

Previous  dredged  material  disposal 
has  occurred  at  a  nearby  intenm 
disposal  site.  There  are  no  other  current 
or  previous  discharges  at  or  near  the 
site  There  has  been  no  known  dumping 
of  dredged  material  at  the  Mayaguez 
site,  A  1984  survey  cruise  delected  no 
difference  in  species  composition  of 
bottom  fauna  between  the  designated 
site  and  nearby  areas,  including  the 
interim  site, 

Dredged  material  disposed  of  at  the 
Mazyaguez  site  will  be  deposited  on  the 
sea  floor  at  and  near  the  site.  Benthic 
organisms  will  be  buried  by  this  action. 
However,  due  to  the  relatively  fine 
nature  of  the  dredged  malenal. 
recolonization  of  the  site  subsequent  to 
disposal  wilt  likely  be  accomplished  m  a 
short  time  period.  Impacts  of  dredged 
material  disposal  will  be  pnmarily 
limited  to  the  sea  floor. 

D.2.8  Interference  with  shipping, 
fishing,  recreation,  mineral  extraction, 
desalination,  fish  and  shellfish  culture, 
areas  of  special  scientific  importance, 
and  other  legitimate  uses  of  the  ocean. 
(40  CFR  228.6(a)(8)} 

There  are  no  designated  shipping 
lanes  within  the  coordinates  of  the  site- 
Fishing  will  not  be  impacted  since  the 
disposal  of  dredged  matenals  at  the 
proposed  site  would  not  damage  coral 
reefs  or  their  associated  Fish  or  shellfish 
assemblages.  No  dredged  matenals  are 
expected  to  be  transported  towards 
shore-based  recreational  areas.  No 
mineral  extraction  proposals,  or 
desalmation  plants  would  be  impacted. 
There  are  no  hsb  or  shellfish  cuitxire 
operations  near  the  Mayaguez  site.  The 
site  does  not  contain  any  known  areas 
of  special  scientific  importance. 


D.2.9    The  existing  water  quality  and 
ecology  of  the  site  as  determined  by 
available  data  or  by  trend  assessment 
or  baseline  surveys.  (40  CFR  228  6(a)(9)) 

Water  quality  at  the  Mayaguez  site  is 
good,  typical  of  well-flushed  open  water 
conditions  in  Puerto  Rican  coastal  areas. 
The  water  is  optically  clear  with  little 
suspended  material,  and  there  is  no 
evidence  of  organic  enrichment  or 
eutrophication.  Oxygen  concentrations 
are  high  and  nutrient  concentrations  are 
low. 

Benthic  organisms  at  the  site  are 
pnmanly  deposit  feeders,  an  ecological 
type  well-adapted  to  living  m  the  high 
turbidity  that  might  be  caused  by 
dredged  material  disposal. 

D.2.W    Potential  for  the  development  or 
recruitment  of  nuisance  species  in  the 
disposal  site.  (40  CFR  228.6(a)(W)) 

TTiere  are  no  known  components  in 
the  dredged  material  which  would 
attract  or  recruit  nuisance  species  at  the 
site-  In  the  unlikely  event  that  pathogens 
were  contained  in  the  dredged  material, 
it  is  considered  improbable  that  they 
could  survive  and  reproduce  in  the  deep 
ocean  waters.  The  dredged  material  to 
be  disposed  of  would  be  similar  in 
nature  to  that  existing  at  the  site,  and 
would  result  in  a  similar  fauna  at  the 
site 

D2.11    Existence  at  or  in  close 
proximity  to  the  site  of  any  significant 
natural  or  cultural  features  of  historical 
importance.  (40  CFR  228.6(a)(ll)) 

Although  there  is  a  shipwreck  within  1 
nautical  mile  of  the  Mayaguez  site, 
predominant  currents  are  expected  to 
carry  dredged  material  away  from  this 
location.  Other  known  shipwrecks  in  the 
area  are  unlikely  to  be  affected  by 
dredged  material  disposal 

D3    PONCE 

D.3.1  Geographical  position,  depth  of 
water,  bottom  topography,  and  distance 
from  coast  (40  CFR  228.d(al(V) 

The  Ponce  site  is  located  within  the 
coordinates  hsied  in  the  previous 
section  of  this  final  rule  and  is 
approximately  4  nautical  miles  south  of 
the  nearest  coastline.  The  bottom  of  the 
site  slopes  from  329  to  457  meters  in  a 
southwesterly  direction. 

D3.2    Location  m  relation  to  breeding. 
spawning,  nursery,  feeding,  or  passage 
areas  >'f  living  resources  in  adult  or 
juvr^n  fie  phases.  (40  CFR  228.6(a)(2)} 

The  Ponce  site  is  at  least  4  nautical 
miles  ^01  the  nearfst  significant 
breeding,  spawning,  or  nursery  area  of 
nearshore  living  resources-  Because  the 
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site  18  typical  of  nearby  well-flushed 
open  ocean  locations,  there  is  no 
evidence  to  suggest  that  the  site  has  any 
unique  importance  as  feeding  or  passage 
areas  for  biota. 

Endangered  sea  turtles  and  the  brown 
pehcan  inhabit  coastal  Puerto  Rico. 
Available  information  indicates  that 
these  species  are  most  active  in  the 
nearshore  coastal  environmenl  and  are 
only  transient  in  oceanic  environments. 
Consequently,  oceanic  dredged  material 
disposal  is  not  expected  to  adversely 
aQecl  these  species. 

D.3.3    Location  in  relation  to  beaches 
and  other  amenity  areas.  (40  CFR 
228.6(a)(3}i 

The  Ponce  site  is  several  nautical 
miles  from  the  nearest  recreational 
beach  Modeling  of  the  movement  of 
dredged  maienal  at  the  Ponce  site 
indicates  that  the  prevailing  oc^an 
currents  would  not  transport  dredged 
matenal  to  the  shore. 

D.3.4     Types  and  quantities  of  wastes 
proposed  to  be  disposed  of  and 
proposed  methods  of  release,  including 
methods  of  packing  the  waste,  if  any, 
(40  CFR  22&6(a)(4l) 

Between  250.000  and  290.0Q0  cubic 
yards  of  silty  dredged  material  is 
expected  to  be  disposed  of  at  the  Ponce 
site  once  every  Z  years.  The  malenal 
will  be  obtained  durmg  maintenance 
dredging  of  navigational  channels  and 
berthing  areas  in  Ponce  harbor.  The 
disposal  would  occur  primarily  from 
clamshell  unloading  of  scows,  but 
hopper  dredges  might  be  used  if 
available. 

D.3.S    Feasibility  of  surveillance  and 
monitoring.  (40  CFR  228.6(a)(5l) 

Surveillance  is  the  responsibility  of 
the  U.S.  Coast  Guiird.  while  monilonng 
activities  are  the  responsibility  of  EPA 
and  the  COE.  Because  of  its  proximity  to 
the  shore,  surveillance  by  shipriders. 
helicopters,  or  other  vessels  could  be 
implemented  at  the  Ponce  site.  Water 
depths  are  not  sufTicient  to  Impede 
either  water  quality  sampling  or 
monitoring  activities.  Benthic  sampling 
at  deep  water  sites  presents  logistic 
difficulties.  However,  techniques  have 
been  devised  to  resolve  these  prublems, 
and  pre\ious  sampling  activities  at  the 
site  have  been  successful-  The  site  could 
be  monitored  by  ocean-going  vessels. 
El'A  has  conducted  momtonng  and 
rf  search  activities  in.  and  near,  the 
proposed  site. 


D.3.6  Dispersal,  horizontal  transport, 
and  vertical  mixing  charoctehstica  of 

the  area,  including  prevailing  current 
direction  and  velocity,  if  any.  (40  CFR 
228.6iQ)(6)) 

The  waters  near  the  Ponce  site  are 
characterized  by  weak  (5  to  10  cm/s) 
west-northwesterly  subsurface  currents. 
Because  of  the  fme  nature  of  the 
dredged  material,  transport  over 
considerable  distances,  potentially  up  to 
10  nautical  miles,  may  occur  before  the 
material  settles  to  the  sea  floor. 
}4owever,  significant  transport  occurs 
only  at  depths  m  excess  of  300  meters. 
Any  transport  in  the  direction  of  the 
coastline  would  be  limited  since 
dredged  matenal  would  settle  out  as 
shallower  water  is  encountered.  Of  the 
alternatives  considered,  the  designated 
site  has  the  least  potential  (or  dispersion 
to  affect  nearshore  areas  that  may 
contain  coral  reefs.  Fine  dredged 
materials  may  be  transporied  great 
distances  over  a  long  period  of  time. 
However,  although  the  water  column  is 
not  dispersive  in  nature,  the  matenal  is 
laterally  dispersed  overs  wide  area  as 
well.  Consequently,  desposition  at  any 
one  location  will  be  minimal. 

D.3.7  Existence  and  effects  of  current 
and  previous  discharges  and  dumping  in 

the  area  (including  cumulative  effects). 
(40  CFR  228.6(0)1 7J) 

Previous  dredged  material  disposal 
has  occurred  at  a  nearby  interim 
disposal  site.  Tliere  are  no  other  curreni 
or  previous  discharges  at  or  near  the 
site. 

There  has  been  no  known  dumping  of 
dredged  material  at  the  Ponce  site  A 
1984  survey  cruise  detected  no 
difference  in  bottom  fauna  or  sediments 
between  the  designated  site  and  nearby 
areas  including  the  interim  site. 

Dredged  matenal  disposal  at  the 
Ponce  site  will  be  widely  distributed 
01.  er  the  sea  floor  Thus,  only  thin  layers 
of  dredged  material  will  be  deposited  at 
any  given  location.  E)eposition  of  this 
materia!  is  therefore  expected  to  have 
only  minimal  impacts  on  the  benthic 
biota  and  physical  environment  at  the 
site. 

D  3.8  Interference  with  shipping. 
fishing,  recreation,  mineral  extraction, 
desalination,  fish  and  shellfish  culture, 
areas  of  special  scientific  importance. 
and  other  legitimate  uses  of  the  ocean. 
(40  CFR  228.6(a)(8}) 

There  are  no  designated  shipping 
lanes  within  the  coordinates  of  the  site. 
Although  dispersal  will  occur  over  a 
wide  area,  it  is  not  expected  that 
disposal  of  drpdj?ed  material  at  the  site 
would  damage  coral  reefs  or  their 


associated  fish  or  shellfish  assemblages. 
No  mineral  extraction  or  desalination 
operations  would  be  impacted.  There 
are  no  fish  or  shellfish  culture 
operations  near  the  designated  Ponce 
site.  No  known  areas  of  scientific 
importance  area  located  near  the  site. 

D.3.9    The  existing  water  quality  and 
ecology  of  the  site  as  determined  by 
available  data  or  by  trend  assessment 
or  baseline  sur\-eys.  (40  CFR  228.6(a}(9)} 

Water  quality  at  the  Ponce  site  is 
good,  typical  of  the  well-flushed  open 
water  conditions  in  Puerto  Rican  coastal 
areas.  The  water  is  optically  clear  with 
httle  suspended  material,  and  there  is  no 
evidence  of  organic  enrichment  or 
eutrophication.  Oxygen  concentrations 
are  high  and  nutrient  concentrations  are 
low. 

Benthic  organisms  at  the  site  are 
pnmarily  deposit  feeders,  an  ecological 
T>-pe  well-adapted  to  hving  in  the  high 
turbidity  that  might  be  caused  by 
dredged  material  disposal.  It  is  not 
likely  that  use  of  the  site  wilt  have  a 
detrimental  effect  on  benthic 
communities  because  of  the  wide 
dispersal  of  the  material. 

D.J-  70    Potential  for  the  development  or 
recruitment  of  nuisance  species  in  the 
disposal  site.' (40  CFR  228.6(a)(W)) 

There  are  no  known  components  in 
the  dredged  material  which  would 
attract  or  recruit  nuisance  species  at  the 
site.  In  the  unlikely  event  that  pathogens 
were  contained  in  the  dredged  material. 
It  is  considered  improbable  that  they 
could  survive  and  reproduce  in  the  deep 
ocean  waters.  The  dredged  material  to 
be  disposed  of  would  be  similar  in 
nature  to  that  existing  at  the  site,  and 
would  result  in  a  similar  fauna  at  the 
site, 

D.3.n    Existence  at  or  in  close 
proximity  to  the  site  of  any  significant 
natural  or  cultural  features  of  historical 
importance.  (40  CFR  228.6(a)lll)) 

No  such  features  have  been  identified 
at  the  Ponce  site  or  in  areas  that  will  be 
affected  by  disposal  at  the  site. 

D4     YABVCOA 

D.4.1  Geographical  position,  depth  of 
water,  bottom  topography,  and  distance 
from  coast  (40CFR  228  6(ai(l}l 

The  site  is  located  at  the  coordinates 
listed  in  the  previous  section  of  this  final 
Pile  and  is  approximeteiy  4  5  nautical 
miles  east  of  the  nearest  coastline.  The 
boMom  of  the  site  slopes  sharply  to  the 
southeast,  with  depths  rangmj?  from  548 
to  914  meters. 
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D.4.2    Location  in  relation  to  breeding, 
spawning,  nursery,  feeding,  or  passage 
areas  of  living  resources  in  adult  or 
juvenile  phases.  (40  CFR  228.6(a)(2)) 

The  Yabucoa  site  is  at  least  4  nautical 
miles  from  the  nearest  significant 
breeding,  swawning.  or  nursery  area  of 
nearshore  living  resources.  Because  the 
site  is  tv-pical  of  nearby  well-flushed 
open  ocean  locations,  there  is  no 
evidence  to  suggest  that  the  site  has  any 
unique  importance  as  feeding  or  passage 
areas  for  biota. 

Endangered  sea  turtles  and  the  brown 
pelican  inhabit  coastal  Puerto  Rico. 
Available  information  indicates  that 
these  species  are  most  active  in  the 
nearshore  coastal  environment  and  are 
only  transient  m  oceanic  environments. 
Consequently,  oceanic  dredged  material 
disposal  is  not  expected  to  adversely 
affect  these  species. 

D 43    Location  in  relation  to  beaches 
and  other  amenity  areas.  (40  CFR 
228.6(a}(3}) 

The  Yabucoa  site  is  4  to  5  nautical 

mites  from  the  nearest  recreational 
beach  Modeling  of  dispersion  of  the 
dredged  matenal  at  the  Yabucoa  site 
indicated  that  the  matenal  would  not  be 
transported  to  the  shoreline 

D.4.4     Types  and  quantities  of  wastes 
proposed  to  be  disposed  of.  and 
proposed  methods  of  release,  including 
methods  of  packing  the  waste,  if  any. 
{40CFR228-6(aj(4)) 

Approximately  150.000  cubic  yards  of 
predominantly  siity  dredged  matenal 
mixed  with  some  sand  is  expected  to  be 
disposed  of  at  the  Yabucoa  site  once 
every  3  to  5  years.  The  material  will  be 
obtained  during  maintenance  dredging 
of  navigational  channels  and  berthing 
areas  in  Yabucoa  harbor.  The  dumping 
would  occur  primarily  from  clamshell 
unloading  of  scows,  but  hopper  dredges 
might  be  used  if  available. 

D.4.5    Feasibility  of  surveillance  and 
monitoring-  (40  CFR  228.6(a)(5)l 

Surveillance  is  the  responsibility  of 
the  U  S.  Coast  Guard,  while  monitoring 
activities  are  the  responsibility  of  EPA 
and  the  COE.  Because  of  its  proximity  to 
the  shore,  surveillance  by  shipriders. 
helicopters,  or  other  vessels  could  be 
implemented  at  the  Yabucoa  site.  Water 
depths  are  not  sufficient  to  impede 
either  water  quality  sampling  or 
monitoring  activities.  Benthic  sampling 
at  deep  water  sites  presents  logistic 
difficulties.  However,  techniques  have 
been  devised  to  resolve  these  problems, 
and  previous  sampling  activities  at  the 
site  have  been  successful.  The  site  could 
be  monitored  by  oceangoing  vessels. 


EPA  has  conducted  monitoring  and 
research  activities  in.  and  near,  the 
designated  site. 

D.4.6  Dispersal,  horizontal  transport. 
and  vertical  mixing  characteristics  of 
the  area,  including  prevailing  current 
direction  and  velocity,  if  any.  (40  CFR 
22a.6(Q}(6)} 

The  waters  near  the  Yabucoa  site  are 

characterized  by  moderate  (15  cm/a) 
west-southwesterly  subsurface  currents. 
Because  of  the  fine  nature  of  the 
dredged  matenal.  transport  over 
considerable  distances,  potentially  up  to 
10  nautical  miles,  may  be  expected 
before  settling  occurs.  Significant 
transport  only  occurs  at  depths  in 
excess  of  300  meters.  Any  transport  in 
the  direction  of  the  coastline  would  be 
limited  since  dredged  material  would 
settle  out  as  shallower  water  is 
encountered  Fine  dredged  material  may 
be  transporif'd  great  distances  over  a 
long  period  of  time  However,  although 
the  water  column  is  not  dispersive  in 
nature,  the  matenal  is  laterally 
dispersed  over  a  wide  area  as  well. 
Consequently,  deposition  at  any  one 
location  will  be  minimal. 

D.4.7    Existence  and  effects  of  current 
and  previous  discharges  and  dumping  in 
the  area  (including  cumulative  ejects). 
(40  CFR  228.6(0 H7)) 

Previous  dredged  material  disposal 
has  occurred  at  a  nearby  interim  site. 
There  are  no  other  current  or  previous 
discharges  at  or  near  the  site.  There  has 
been  no  known  dumping  of  dredged 
matenal  at  the  designated  Yabucoa  site. 
A  1984  survey  cruise  detected  no 
difference  in  bottom  fauna  or  sediments 
between  the  designated  site  and  nearby 
areas,  including  the  intenm  site. 

Dredged  matenal  disposal  at  the 
Yabucoa  site  will  be  widely  distributed 
over  the  sea  floor.  Thus,  only  thin  layers 
of  dredged  matenal  will  be  deposited  at 
any  given  location  Deposition  of  this 
maierial  is  therefore  expected  to  have 
only  minimal  impacts  on  the  benthic 
biota  and  physical  environment  at  the 
site.  Impacts  of  dredged  material  will  be 
pnmarily  limited  to  the  sea  floor. 

D.4.8  Interference  with  shipping, 
fishing,  recreation,  mineral  extraction, 
desalination,  fish  and  shellfish  culture, 
areas  of  special  scientific  importance. 
and  other  legitimate  uses  of  the  ocean. 
(40  CFR  228.6(a)(8)) 

There  are  no  designated  shipping 
lanes  withm  the  coordinates  of  the 
designated  site.  Although  dredged 
material  will  be  dispersed  over  a  wide 
area,  it  is  not  expected  that  disposal  of 
dredged  material  at  the  site  would 
damage  coral  reefs  or  their  associated 


fish  or  shellfish  assemblages.  No 
mineral  extraction  or  desalination 
operations  would  he  Impacted.  There 
are  no  fish  or  shellfish  culture 
operations  near  the  site.  The  site 
contains  no  known  areas  of  scientiHc 
importance. 

D.4.9    The  existing  water  quality  and 
ecology  of  the  site  as  determined  by 
available  data  or  by  trend  assessment 
or  baseline  surveys.  (40  CFR  228.6(a)(9)) 

Water  quality  at  the  designated 
Yabucoa  site  is  good,  typical  of  the  well- 
flushed  open  water  conditions  in  Puerto 
Rican  coastal  areas.  The  water  is 
optically  clear  with  little  suspended 
material,  ond  there  is  no  evidence  of 
organic  enrichment  or  eutrophicalion. 
Oxygen  concentrations  are  high  and 
nutrient  concentrations  are  low. 

Benthic  organisms  at  the  site  are 
primarily  deposit  feeders,  an  ecological 
type  well-adapted  to  living  in  the  high 
turbidity  that  might  be  caused  by 
dredged  material  disposal.  It  is  not 
likely  that  use  of  the  proposed  site  will 
have  a  detrimental  effect  on  benthic 
communities  because  of  the  wide 
dispersal  of  the  material. 

D.4.W    Potential  for  the  development  or 
recruitment  of  nuisance  species  in  the 
disposal  site.  (40  CFR  228.6(a)(70)) 

There  are  no  known  components  in 
the  dredged  material  which  would 
attract  or  recruit  nuisance  species  at  the 
site.  In  the  unlikely  event  that  pathogens 
were  contained  in  the  dredged  material, 
it  is  considered  improbable  that  they 
could  survive  and  reproduce  in  the  deep 
ocean  waters.  The  dredged  maierial  to 
be  disposed  of  would  be  simitar  in 
nature  to  that  existing  at  the  site,  and 
would  result  in  a  similar  fauna  at  the 
site. 

D.4.11    Existence  at  or  in  close 
proximity  to  the  site  of  any  significant 
natural  or  cultural  features  of  historical 
importance  (40  CFR  228.6(a)(J2}) 

One  shipwreck  has  been  idcntiHed 
near  the  interim  site  for  Yabucoa.  Due  to 
prevailing  cunents.  use  of  the 
designated  site  wilt  have  no  effect  on 
this  feature. 

E.  Action 

The  EIS  concludes  that  the  sites  may 
appropriately  be  designated  for  use.  The 
sites  are  compatible  with  the  general 
criteria  and  specific  factors  used  for  site 
evaluation. 

The  designation  of  the  Arecibo. 
Mayaguez,  Ponce,  and  Yabucoa  sites  as 
EPA  approved  Ocean  Dumping  Sites  is 
being  published  as  final  rulemaking. 
Management  of  these  sites  has  been 
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delegated  to  the  Regional  Administrator, 
EPA  Region  II. 

It  should  be  emphasized  that,  if  an 
ocean  dumping  site  is  designated,  such  a 
site  designation  does  not  constitute  or 
imply  EPA's  approval  of  actual  disposal 
of  materials  at  sea.  Before  ocean 
dumping  of  dredged  material  at  a  site 
may  commence,  the  COE  must  evalaute 
a  permit  application  according  to  EPA's 
ocean  dumping  criteria.  EPA  has  the 
right  to  disapprove  the  actual  dumping  if 
it  determines  that  environmental 
concerns  under  the  Act  have  not  been 
met. 

F-  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act, 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  that 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities,  because  the  site  designation 
will  only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  SlOO 
million  or  more  or  cause  any  of  the  other 
effects  that  would  result  in  its 
classification  as  a  major  nile  under  the 
Executive  Order.  Consequently,  this  rule 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  Final  Rule  does  not  contain  any 
information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501  el 
seq. 

List  of  Subjects  in  40  CFR  Part  228 

Water  pollution  control. 

Dbted:  Scplember  9. 1988- 
Willuini ).  MuBzynski, 
Aclitig  Regional  AJministralor 

In  consideration  of  the  foregoing. 
Subchapter  H  of  Chapter  I  of  title  40  is 
amended  as  set  forth  below. 

PART  228— ( AMENDED! 

1.  The  authority  citation  for  Part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1412  and  1418. 

§226.12    (Amended] 

2.  Section  22a. 12  is  amended  by 
removiiig  the  following  entries  from  the 
"dredged  material  site"  list  in  paragraph 
[a)t3):  Arecibo  Harbor,  PR;  Mayaguez 


Harbor.  PR:  and  Ponce  Harbor.  PR:  and 
by  adding  paragraphs  (b)  (56).  (57).  (58). 
and  (59)  to  read  as  follows 

§  228.12  Delegation  of  management 
auttKHity  tor  interim  ocean  dumping  sites 

(bll56)  Arecibo  Harbor.  PR  Dr.'d^f.: 
Material  Disposal  Site — Region  II. 

Location:  1B'3100'  N  .  66'43'47-  W.: 
18'3100'  N.  66'42  45-  W;  16'30'UO'  N. 
&6°42  45*  W..  18*3000*  N  ,  66*43  47*  W. 

Size:  Approximately  1  square  nautical 
mite. 

Depth:  Ranges  from  101  to  417  meters 

Primary  Use:  Dredged  material 
dispoaat. 

Period  of  Use:  Continuing  Use. 

Restrictions:  Disposal  shall  be  limited 
(o  dredged  material  from  Arecibo 
Harbor.  PR. 

(b)(57)  Mayaguez  Harbor.  PR  Dredged 
Material  Disposal  Site— Region  U. 

Location:  IB"15'30-  N..  67*1613"  W., 
18't5'30*  N..67*15'ir  W.;  18*14  30"  N. 
67*1511*  W.;  18*14"30*  N..  6ri6*13'  N. 

Size:  Approximately  1  square  nautical 
mile. 

Depth:  Ranges  from  351  to  384  meters. 

Primary  Use:  Dredged  material 
disposal. 

Period  of  Use:  Continuing  Use. 

Restrictions:  Oisposal  shall  be  limited 
to  dredged  material  from  Mayaguez 
Harbor.  PR. 

(b)(58)  Ponce  Harbor.  PR  Dredged 
Material  Disposal  Site — Region  II. 

Location:  17° b*  00'  N..  66'37'43*  W. 
17*54'0O'  N..  66*3641*  W.;  17'5300*  N., 
66*36'4l'  W.;  17*53  00"  N  .  6B'37'43'  W 

Size:  Approximately  1  square  nautical 
mile. 

Depth:  Ranges  from  329  to  457  meters. 

Primary  Use:  Dredged  material 
disposal. 

Period  of  Use:  Continuing  Use. 

Restrictions:  Disposal  shall  be  limited 
to  dredged  material  from  Ponce  Harbor. 
PR. 

(bl(59)  Yabucoa  Harbor.  PR  Dredged 
Material  Disposal  Site — Region  U. 

Location:  1B*03'42'  N..  65'4r49*  VV  . 
18'0342'  N.  65*41'47-  W.;  18*02'42'  N., 
65'4147"  W.;  18'02-4Z'  N..  65*42'4g*  N. 

Size:  Approximately  1  square  nautical 
mile. 

Depth:  Ranges  from  549  to  914  meters. 

Primary  Use:  Dredged  material 
disposal. 

Period  of  Use:  Continuing  Use. 

Restrictions:  Disposal  shall  be  limited 
to  dredged  material  from  Yabucoa 
Harbor.  PR. 

[V'R  Doc  6a-213<l5  Filed  g-lO-M:  6:45  am] 
BltUNCCOOC  eW0-5(MI 


DEPARTMENT  OF  STATE 
48  CFR  Ch.  6 

1108.8741 

Acquisrtion  Regulation;  Establishment; 
Correction 

agency:  Office  of  the  Procurement 

Executive. 

ACTION:  Final  rule  and  interim  final  rule 

with  request  for  conunent;  correction. 

summary:  The  Department  of  State  is 
correcting  errors  in  the  Department  of 
State  Acquisition  Regulatum  fDOSAR). 
which  appeared  in  the  Federal  Register 
on  July  n,  1988  [53  FR  26158). 
FOA  FURTHER  INFORMATION  CONTACT: 

lames  TyckosWi.  Office  of  the 

Procurement  Executive,  telephone  (703) 

875-7046. 

SUPPLEMENTARY  INFORMATION:  In  FR 

Doc-  85-15466  bi'Kinning  on  page  26158 
in  the  is.sue  of  Monday,  luly  11. 198fi. 
make  the  following  corrections: 

604.7001    [Corrected  I 

1.  On  page  26184.  first  column,  in 
section  604.7001,  in  the  fourth  line,  "fill" 
should  read  "file'. 

606.101-70    ICorrectedl 

2-  On  page  26165.  second  column,  in 
section  606.101-70.  in  the  second  line, 
"posts  exempt"  should  read  "posts  may 
exempt". 

609.404    ICorrectedl 

3  On  page  261ti6.  first  column,  section 
■'609.40"  is  designated  as  "609.404"'. 

609.406-3    {Corrected] 

4.  On  page  26166.  third  column,  in 
paragraph  609  406-3(al(2|(iiil.  in  the 
second  line,  "if  all"  should  read  "of  a!! '. 

5.  On  page  26167.  first  column,  in 
paragraph  609.4O6-3(bJl6).  in  the  fifth 
and  sixth  tines.  "FAR  9.406-3(b)"  should 
read  "FAR  9,406-3[b}.". 

614.201-7-20    ICorrected) 

6.  On  page  26168.  first  column,  the 
table  of  contents  for  Part  614.  in  the 
sixth  line.  "614.201-7-20"  is  designated 
as  "614.201-7-70", 

614.406    [Correctedl 

7.  On  page  26168,  first  column,  in  the 
table  of  contents  for  Part  614.  in  the 
fifteenth  line.  "Mistakes  of  bids."  should 
read  "Mistakes  in  bids.". 

601.603-70    [Coaectedl 

8.  On  page  26169.  first  column,  in 
section  616.102-70.  in  the  first  line, 
"60l.603-7a(b){l2)(ii)."  should  read 
"6O1603-7O(b)(l)liil.". 


36462 


Federal  Register  /  Vol.  53.  No.  182  /  Tuesday.  September  20,  1988  /  RuIps  and  Regulations 


616.603-2     [CofT«ct»dl 

9.  On  page  26169,  second  column,  in 
section  616.603-2.  in  the  fourth  line,  "for 
definitization  oT'  should  read  "to 
definitize" 

625.903     rCoiT«rt«J] 

10.  On  page  26172.  third  column,  in  the 
table  of  contents  for  Part  625,  in  the 
section  title  in  the  third  line  of  the 
column.  "Conditions  for  omissions." 
should  read  "Conditions  for  omission.'. 

634.001-70    [Corrected] 

11.  On  page  26175,  third  column,  in 
section  634.001-70.  in  the  third  line. 
"FAR  34.002.  '  should  read  "FAR 
34.001  " 

652.202-70    ICortected] 

12.  On  page  26177.  third  column,  in 
section  652.202-70.  in  the  first  line. 
"6O4.201-70,"  should  read  ■■602.2m-70.". 

652u!42-72    [Corrected] 

13.  On  page  26180.  second  column,  in 
section  652.242-72.  in  the  nineteenth  and 

twentieth  lines  of  paragraph  fc]  of  the 
clause,  "in  the  packmg  case,"  should 
read  "in  packing  case". 

670.102    [Corrected] 

14.  On  page  26188,  third  column,  m 
paragraph  670.102{bK3).  m  the  third  line, 
"48  CFR  Ch.  7,"  should  read  •■(48  CFR 
Ch.  7),". 

List  of  Subjects  in  48  CFR  Ch.  6 

Government  procurement. 

Dated  September  9. 1988. 
loho  T-  CoDway. 
Procurement  Executive. 
FR  Doc.  88-21423  Filed  9-19-^8;  8:45  am) 
BILiJNO  CODE  4710-2«-4l 


DEPARTMENT  OF  COMMERCE 

National  Oceantc  and  Atmospheric 
Administration 

50  CFR  Part  652 
[Docket  No.  70617-7148] 

Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries 

agency:  National  Marine  Fishenes 
Service  [NMFS),  N'OAA.  Commerce. 
action:  Notice  of  allowable  surf  clam 
fishing  time 

SUMMARY:  NO.^VA  issuea  this  notice  to 
increase  the  allowable  fishing  time  to  48 
hours  for  the  fourth  quarter  of  1988  for 
vessels  harvesting  surf  clams  In  the  Mid- 
Atlantic  Area  of  the  exclusive  economic 
zone.  This  action  will  provide  flexibility 
to  operators  m  the  use  of  fishing  time 


during  the  period-  The  intended  effect  is 
to  match  fishing  effort  to  the  available 
quota  for  the  area- 
EFFECnVE  DATES:  October  2  through 
December  31,  1988. 

FOR  FURT>1ER  INFORMATION  CONTACT: 
lack  Temtl.  508-281-3600.  ext  252 
SUPPLEMENTARY  INFORMATION: 
Reguldtions  implementing  the  Fishery 
Management  Plan  for  the  Atlantic  Surf 
Clam  and  Ocean  Quahog  Fishenes 
contain  at  50  CFR  652.22(a|(3t  a 
provision  allowing  the  Director, 
Northeast  Region.  NMFS.  (Regional 
Director)  to  revise  allowable  fishing 
times  to  allow  fishing  for  surf  clams 
throughout  the  year  with  a  minimum  of 
changes  of  fishing  times.  Based  on  an 
analysis  of  1987  quarterly  fishing  effort 
and  comments  from  industry',  the 
Regional  Director  decided  to  allocate  36 
hours  of  fishing  time  for  surf  clams  in 
the  Mid-Atlantic  Area  for  each  quarter 
of  1988  (52  FR  49019,  December  29,  1987). 
To  insure  attainment  of  the  quarterly 
quota,  adjustments  to  the  number  of 
trips  in  the  next  quarter  would  be  made 
when  more  complete  catch  information 
was  available.  This  had  been  requested 
by  the  surf  clam  industry  as  a  solution 
to  prevent  disruption  of  processing 
schedules  resulting  from  adjustments 
made  mid-quarter. 

The  Regional  Director  has  decided  to 
increase  the  allocated  fishing  time  from 
36  to  48  hours  for  the  fourth  quarter  of 
1988.  That  time  must  be  in  the  form  of 
eight  tnps  of  up  to  6  hours  duration 
each,  which  must  be  scheduled  with  10 
days  advance  wntten  notice  to  the  Surf 
Clam  Cnordmator.  NMFS,  2  State  Fish 
Pier  Gloucester,  MA  01930,  Tnps  must 
be  scheduled  during  the  normal  daily 
and  weekly  fishing  times  established  in 
50CFR852.22(a|(lH31 

This  action  is  taken  to  ensure  the 
attainment  of  the  1988  annual  quota  of 
2,695.000  bushels   As  of  August  30.  1988, 
the  harvest  of  surf  clams  from  the  Mid- 
Atlantic  Area  was  1,882.000  bushels 
Failure  to  allocate  additional  fishing 
time  would  result  in  a  projected  surplus 
of  120.000  bushels.  The  additional 
fishing  time  allowed  by  this  action 
should  result  in  the  taking  of  this  surplus 
and  reduce  the  livelihood  of  any 
carryover  to  the  next  ye.ir. 

Other  Matters 

This  action  is  taken  under  the 
authority  of  50  CFR  Fart  652  and  is  taken 
in  compliance  with  E.O  12291, 
(16US.C.  lacn  &:seq-\ 
List  of  Subjects  in  50  CFR  Pan  652 

Fisheries,  Reporting  and 
recordkeeping  requirements. 


Daled  SeptembT  H.  19B8 
Ann  D.  Terbush. 

Acting  Director  of  Off }ce  Fishenes. 
Conservation  and  Management,  National 
Marine  Fishenes  Service. 
|FR  Doc  88-21432  Filed  9-19-88:  8:45  ami 
BiixiMO  cooc  K^o-a-^i 


50  CFR  Part  672 

I  Docket  No.  71146-B001) 

Groundfish  of  the  Guff  of  Alaska 

agency:  National  Marine  Fishenes 
Service  (NMFS),  NOAA.  Commerce. 
action:  Notice  of  closure. 

SUMMARY:  NOAA  announces  the  closure 
of  the  Central  Regulatory  Area  of  the 
Gulf  of  Alaska  to  further  retention  of 
sablefish  by  US.  vessels  trawling  for 
other  species  of  groundfish.  This  i^'mn. 
authorized  by  provisions  of  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Gulf  of  A]aska  (FMP),  is 
being  taken  because  the  amount  of 
sablefish  assigned  to  trawl  gear  will  be 
taken  by  September  15,  1988, 
DATES:  Effective  September  15,  1988. 
Comments  will  be  accepted  through 
September  30,  1988, 
ADDRESS:  Comments  should  be  mailed 
to  lames  W  Brooks,  Acting  Director. 
Alaska  Region,  National  Marine 
Fisheries  Service,  PO  Box  21668, 
Juneau,  AK  99802.  or  be  delivered  to 
Room  453.  Federal  Building.  709  West 
Ninth  Street,  Juneau,  Alaska, 
FOR  FURTHER  INFORMATION  CONTACT: 
[essica  Gharrett,  Resource  Management 
Specialist,  NMFS,  907-586-7229 
SUPPL£MENTARY  INFORMATION:  The 

FMP,  which  governs  the  groundfish 
fishery  in  the  Gulf  of  Alaska  within  the 
L'.S-  exclusive  economic  zone  unde '  the 
Magniison  Fishery  Conservation  and 
Management  Act.  is  implemented  by 
rules  appearing  at  50  Cf-'R  Parts  611  and 
672.  Section  672.2  defines  the  regulatory 
areas  and  districts  of  the  Gulf  of  Al  iska. 

In  1988,  the  total  allowable  catch 
(TAG)  for  sablefish  m  (he  Central 
Regulatory  Area  was  set  af  12.540  metric 
tons  (mt)  Of  this  amount,  20  percent, 
2.510  mt,  was  assigned  to  trawl  gear  [53 
FR890,  January  14.  1988), 

The  Regional  Director  has  determined 
from  catch-to-dale  and  current  harvest 
rates  that  this  amount  will  be  reached 
by  September  15,  1988,  Under 
§672.24{b)f3)|n),  if  the  share  of  the 
sablefish  TAG  assigned  to  any  type  of 
gear  for  any  area  or  distnct  will  be 
reached,  further  catches  of  sablefish 
must  be  treated  as  prohibited  species  in 
that  area  or  distnct  for  the  remainder  of 
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the  year  by  persons  using  that  type  of 
gear.  Since  the  share  of  the  TAG 
assigned  to  trawl  gear  in  the  Central 
Regulatory  Area  will  be  reached,  further 
sablefish  catches  must  be  treated  as 
prohibited  species  after  12:00  noon. 
ADT.  on  September  15. 1988. 

Public  comments  on  the  necessity  for 
this  action  are  invited  for  a  period  of  15 
days  after  the  effective  date  of  this 
notice.  Public  comments  on  this  notice 
of  closure  may  be  submitted  to  the 
Regional  Director  al  the  address  above 
until  September  30, 1988.  If  written 


comments  are  received  which  oppose  or 
protest  this  action,  the  Secretary  will 
reconsider  the  necessity  of  this  action, 
and,  as  soon  as  practicable  after  that 
reconsideration,  will  either  publish  in 
the  Federal  Register  a  notice  of 
continued  effectiveness  of  the 
adjustment,  responding  to  comments 
received,  or  modify  or  rescind  the 
adjustment. 

Classification 

This  action  is  taken  under  the 
authority  of  50  CFR  672.24  and  is  in 
compliance  with  Executive  Order  12291. 


List  of  Subjects  in  50  CFR  Part  672 

F'isheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.SC.  1801  et  seq. 

Ddleii;  September  15.  1988. 
Richard  H.  Scfaaefer. 

Director  of  Off  ice  of  Fishenes  Conservation 
and  Management.  National  Marine  Fisheries 
Service. 

|FR  Dor.  88-21441  Filed  9-15-*l8:  3:58  pro| 
ettLIHG  cooc  35  to- 23-41 
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Federal  Regisler 

Vol.  53.  No.  182 

Tuesday.  September  20.  1988 


This   section   of   me   FEDERAL   REGISTER 
conains  notices  to  tr»e  putHtc  ol  tne 
proposed  «sua«»  o*  iJte«  and 
regulations-  The  purpose  of  these  r>otK;©s 
IS  to  give  inieresled  persons  an 
opoortunrty   to   participate   in    the   njte 
maKing  poor  to   tne  adoption   of  the  finaJ 
oiies 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7CFRPart401 

I  Amdt  No.  31;  Doc  No.  5955S] 

General  Crop  Insurance  Regulationa 

agency:  Federal  Crop  Insurance 

Corporation.  t'SDA. 

actioh:  Proposed  rule;  withdrawal. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  pubHshes  this  notice 
for  the  purpose  of  withdrawing  a  Notice 
of  Proposed  Rulemaking  IN'PRMl 
amending  the  General  Crop  Insurance 
Regulations  with  respect  to  a  claim  for 
indemnity  when  the  information 
provided  by  the  policyholder  on  the 
acreage  report  results  in  a  lower 
premmum  than  is  determined  to  be  due. 
FCIC  has  determined  that  comments 
received  in  response  to  the  NPRM 
indicate  that  further  review  is  necessary 
in  order  to  propose  an  equitable  solution 
to  this  matter, 

FOR  FURTHER  INFORMATION  CONTACT. 

Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agnculture.  Washington,  CD.  20250. 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  On 
Friday,  |une  24, 1988.  FCIC  published  an 
NPRM  m  the  Federal  Register  at  53  FR 
23770.  which  proposed  to  revise  Section 
9-d  of  the  General  Crop  Insurance 
Regulations  f7  CFR  401  8|d)9.d.]  to 
include  reference  to  crops  with  a  dollar 
based  guarantee,  and  to  change  the 
reduction  in  guarantee  when  the 
information  provided  by  the 
policyholder  on  the  acreage  report 
results  m  a  lower  premium  than  is 
determined  to  be  due. 

Comments  were  received  from  the 
Crop  Had  Actuarail  Association 
(CHIAA)  which  indicated  the  presence 
of  potential  difficulties  and 
inequitabiUlies  if  the  rule  were  to  be 
implemented-  Upon  review,  FCIC  has 
determined  that  such  comment  has  menl 
and  has  scheduled  a  further  review 


before  issuing  such  proposed  rule. 
Therefore  we  believe  that  the  proposed 
mie  published  at  53  FR  23770  should  be. 
and  18  hereby,  withdrawn. 

Done  in  Washington,  DC  on  September  14. 
1^188. 

Edward  0.  Hewa, 

Acting  Manager.  Federal  Crop  tnaurance 
Corporation. 
|FR  Doc  rtA-;i4«5  Filed  9-19-«;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  303 

Applications.,  Requests,  Submittals. 
Delegations  of  Auttiortty,  and 
Acquisition  of  Control;  Procedures 
Regarding  Publication  of  Notices  Filed 
Under  the  Change  In  Bank  Control  Act 

agency:  Federal  Deposit  In.'iurance 

Corporation  (■'FDIC"). 

ACTION:  Notice  of  Proposed  rulemaking. 

summary:  The  Federal  Deposit 
Insurance  Corporation  ("FDIC")  is 
proposmg  to  amend  Part  303  of  Title  12. 
Code  of  Federal  Regulations  T'CFR"), 
primarily  to  implement  certain 
amendments  to  the  Change  in  Bank 
Control  Act  ("CBCA")  made  by  section 
1360  of  the  Anti-Drug  Abuse  Act  of  1986. 
Pub.  L  99-570.  Under  the  proposal,  the 
FDIC  may  waive  the  newspaper 
publication  or  comment  solicitation 
requirements  of  12  CFR  303.4(b|(2Kii)  or 
may  act  on  a  proposed  change  in  control 
prior  to  the  expiration  of  the  public 
comment  period  only  if  the  FDIC  makes 
a  wntten  finding  that  newspaper 
publication  or  comment  solicitation 
would  seriously  threaten  the  safety  or 
soundness  of  the  bank  to  be  acquired. 
The  proposal  also  provides  that,  in  other 
circumstances,  the  FDIC  may.  for  good 
cause,  shorten  the  public  comment 
period  to  a  period  of  not  less  than  10 
days.  The  proposal  would  also  provide 
for  publication  and  solicitation  of 
comment  in  situations  in  which  notice 
has  not  been  filed  pursuant  to  the 
CBCA 

DATE:  Comments  must  be  received  on  or 
before  November  21. 1988. 
ADDRESS:  Comments  on  the  proposed 
rulemaking  should  be  sent  to  Hoyle  L 
Robinson.  Executive  Secretary.  Federal 
Deposit  In3urance  Corporation.  550  17th 


Street.  NW.,  Washington.  DC  20429.  or 
delivered  lo  Room  filOS  at  the  same 
address  betweeen  the  hours  of  9:00  am. 
and  5:00  p.m.  on  business  days. 
Comments  will  be  available  for 
photocopying  ard  inspection  between 
9:00  am.  and  5iOil  p.m.  on  business  days 
at  the  Office  of  the  F.xecutive  Secretary. 

FOR  FURTHER  INFORMATION  CONTACT: 

Katharine  H.  Haygood.  Senior  Altomey. 
1202)  89&-3732.  Claude  A.  RoUm. 
Attorney,  (202)  B9&-3985.  Legal  Division; 
or  Karl  Krichbaum.  Section  Chief. 
Applications  Section.  (202)  898-6758, 
Division  of  Bank  Supervision.  Federal 
Deposit  Insurance  Corporation.  550  I7lh 
Street,  NVJ..  Washington.  DC  20429. 

SUPPt^MENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  proposal  would  not  create  any 
new  reporting  or  recordkeeping 
requirements,  nor  would  it  modify  and 
existing  reporting  or  recordkeeping 
requirements. 

Discussion 

On  October  27. 1986.  the  President 
signed  into  law  the  Anti-Drug  Abuse  Act 
of  1986.  Pub.  L.  99-570.  Section  1360  of 
this  .Act  (hereinafter  the  ""statutory 
amendment")  makes  several 
amendments  to  the  CBCA  that 
necessitate  a  revision  of  the  FDlC's 
implementing  regulations. 

Pnor  to  the  statutory  amendment,  the 
CBCA  did  not  require  notice  to,  or 
solicitation  of  comments  from,  the  public 
in  connection  with  a  change  in  bank 
control  notice  filed  under  the  CBCA.  The 
FDlC'a  regulation  did.  however,  require 
persons  seeking  to  acquire  a  bank  lo 
publish  an  announcement  and.  as  part  of 
that  announcement,  to  soUcit  pubhc 
comment  on  the  proposed  acquisition 
(seel2CFR303.4ib)(2)[i)). 

The  statutory  amendment  provides 
that  the  appropriate  federal  banking 
agency  shall,  within  a  reasonable 
period,  publish  notice  of.  and  solicit 
comments  on.  a  proposed  acquisition. 
The  FDIC  believes  that  its  pre-existing 
regulation,  requiring  acquiring  persons 
to  publish  notice  of.  and  solicit 
comments  on.  the  proposed  acquisition 
within  specified  time  periods  (generally 
within  20  days  of  acceptance  of  the 
notice  by  the  FDIC).  satisfies  the  basic     I 
publication  requirements  of  the 
statutory  amendment.  For  this  reason. 
the  FDIC  is  not  proposing  lo  change  the 
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existing  basic  requirements  for 
pubicatMin  or  soUcitation  of  comments 
regarding  the  proposed  acquisition. 

The  statutory  amendment  also 
provuies  tlut  ^c  FDIC  ratty  waive  the 
required  publicatteo  and  solu:itation  of 
comments  oniy  if  the  FDIC  determines 
in  writing  that  such  publicalioa  or 
solicitation  would  senously  threaten  the 
safety  or  soundneas  of  the  bank  lo  be 
acquired.  The  FDlCs  pre-existiag 
regulation,  however,  provides  thai  the 
FDIC  may,  in  cu^unislances  reqmhng 
prompt  action  and  for  good  cause.  (1) 
waive  the  publication  requtremeat.  12) 
waive  or  shorten  the  pubhc  commenl 
penod.  or  [31  act  on  a  proposed  change 
in  coDlrol  pnor  to  the  exptratioo  of  the 
public  comment  penod- 

The  FDIC  is  proposmg  to  amend  its 
regulation  to  bruig  it  into  conformance 
with  the  statutory  standard  for  waiver 
of  the  publication  and  comment 
solicitation  requirements.  The  proposed 
change  would  allow  waiver  of 
publication  or  commenl  solicitation  only 
if  the  FDIC  determmes  in  wnling  that 
publication  of  coracneDt  solicitation 
would  seriously  threaten  the  safety  or 
soundness  of  the  bank  to  be  acquired. 
The  FDfC  is  also  proposing  to  apply  this 
same  standard  in  determining  whether 
to  act  on  a  proposed  change  in  control 
prior  ho  the  expiration  of  the  public 
conimem  period.  It  is  explrciHy 
recognized  that  one  situation  in  vrhich 
publication  or  comment  soHcitation 
could  seriously  threaten  the  safety  or 
soundness  of  the  bank  to  b«  acquired  is 
when  the  FDIC  mu«t  act  munectiately  in 
order  lo  prevent  the  probable  failure  of 
the  bank  N7  the  acquired.  In  addinon.  the 
proposal  provides  the  FDIC  with  limited 
de»cretion  to  shorten  the  p^ibhc 
comment  penod  in  circumstances  not 
affecting  tfie  safety  or  soundness  of  the 
bank  to  be  acquired.  The  proposal 
provides  that  the  FDIC  may  shorten  the 
public  comment  penod.  to  not  less  than 
ten  deys.  if  there  is  good  cause  for  such 
actioo:  good  cause  will  exist  only  if 
FDIC  determuwfl  that  there  are 
circnmstances  beyond  th«  control  of  the 
acqinrmg  |>ersons  which  warrant  such 
action. 

Althougk  the  FDIC  beheves  that  the 
current  time  frames  coRform  with  the 
fltatutory  mandate  to  pubhsli  and  sobat 
commenl  withm  a  reasonaWe  penod. 
the  FDIC  is  also  considcnng  amending 
the  time  period  withio  which  acquinag 
persofks  must  publmh  notice  of  a 
proposed  acqiuMlion.  Para^aph  lb)(2)(i) 
of  the  current  regutetion  provides,  in 
relevHOt  pari,  that  the  acquiring  persons 
must  pubitsh  notice  of  a  propos«Ki 
acquiaitioc  witlun  ten  days  after 
receivieg  cunfirntauon  that  the 


appropnate  FDIC  regional  office  has 
accepted  the  change  in  bank  control 
notice  filed  under  the  CBCA,  and  such 
notice  must  include  the  date  of 
acreptance.  The  FDJC  »s  considehng 
amending  this  provision  to  permit 
publication  of  such  a  prior  notice  up  to 
ten  days  prior  to  the  filing  of  the  change 
in  bank  control  notice  bui  no  later  than 
ten  days  after  the  notice  is  accepted  by 
the  appropnate  FDtC  regional  office.  It 
is  contemplated  that  publicahon  pnor  to 
acceptance  of  the  notice  would  be 
permitted  only  with  the  prior  consent  of 
the  FDIC.  Although  the  FDfC  has  not  yet 
determined  that  it  is  appropriate  to 
make  such  an  amendment,  the  FDIC  is 
interested  in  receiving  comments  on  the 
question  of  whether  it  would  be 
appropriate  to  amend  the  tune  penod  in 
the  above-noted  manner. 

The  FDIC  is  also  proposing  changes  at 
5  303.4(bH5}  (i)  and  (u)  which  wouW 
apply  to  acquisitions  which  do  not 
comply  wnth  the  CBCA.  For  instance. 
this  BituatiQO  couid  occur  when  notice  of 
an  acquisrtion  is  filed  subsequent  to  the 
acquisition.  Such  nobces  do  not 
technically  fall  within  ih^  CBCA  since 
the  CBCA  speaks  only  of  notices  filed 
prior  to  acquisition  and  in  conformity 
with  the  CBCA.  The  proposed 
amendment  would  provnde  regulatory 
guidance  where  the  FDIC  deems  such 
publication  and  comment  to  be 
advisable. 

Regulatory  Flaxibitity  Act 

The  Bodfd  of  Directors  of  the  FDIC 
hereby  certifies  that  the  proposed 
amentiments  wiM  not.  if  promulgated. 
h^:ve  a  sintmbcant  economic  impact  on  a 
sui>etantial  number  of  small  business 
entities  within  the  meanii^  of  the 
Rpgulator>'  Flexibility  Act  (5  U.S.C.  801 
et  seq)  The  proposed  amendments  do 
net  impose  any  additional  regulatory 
burden  on  banks  of  any  size.  In  Hght  of 
the  ab<Tve-noted  certification,  the 
Regulatory  Flexibiliti,-  Act  requirements 
[at  5  U.S.C.  003  and  fl04)  to  prepare 
initial  and  final  regulatory  flexibility 
analyses  do  not  apply  to  the  proposal. 

List  of  Su^«ct»  ID  12  CFK  Part  303 

.Admmistrative  practice  and 
pmcedure,  Authonty  deiegations,  Bank 
dr'postt  msurance.  Banks.  Baokin^, 
Federai  Deposit  Insurance  Corporation- 

For  the  reasons  stated  in  this  notice, 
and  pursuant  to  the  FDlCs  authonty 
under  section  13  of  the  Change  m  Bank 
Control  Act  (12  U^.C.  iai7lJU13}i.  ibe 
FDIC  proposes  to  amend  12  CFR  Part 
303  as  foUows: 


PART  303— APPLICATIONS. 
REQUESTS.  SOeMfrrALS. 
DELEGATIONS  OF  AUTHOfllTY.  AND 
NOTICES  OF  ACQOlSiTtON  0(= 
CONTROL 

1  The  authonty  cilation  for  Part  303 

reads  as  follows: 

Auttuoty:  12  use.  37A.  1S13.  IftlS.  1816. 
Ipil-ill  laia.  1819. 1'Tlh"  and  "lOlh'  ).  1«28, 
182P.  ISL'SC  16Cr 

2.  Section  303.4  is  amended  by 
revising  paragraph  lbH3l  and  adding 
paragraph  (bH61  to  read  as  foUows: 

%  303^    Ctianga  In  bank  controL 


(b)  •  •  • 

I3||i1  In  acting  upon  a  proposed  char*ge 
in  control,  the  f-TJlC  shall  consider  all 
public  comments  received  withm  twenty 
days  following  the  required  newspaper 
publication.  At  the  FDlCs  option, 
comments  received  after  this  twenty- 
day  period  may  be,  but  need  not  be. 
considered. 

(ii)  If  the  FDIC  determines  m  writing 
that  the  newspaper  pubiicafton  or 
comment  sohcilation  reffuirementa  of 
this  paragraph  would  senously  threaten 
the  safety  or  soundness  of  the  bank  to 
be  acquired,  including  situations  where 
the  FDIC  must  act  immediately  in  order 
to  prevent  the  probable  failure  of  the 
bank  to  be  acquired,  then  the  FDIC  ma> 

(a)  Waive  the  publication 
requirement, 

{B\  Waive  the  public  comment 
solicitation  requirement,  or 

iC)  Aci  on  the  proposed  change  in 
control  prior  to  the  expiration  of  ihe 
public  commenl  penod. 

(iii)  In  other  circumstances,  for  good 
cause,  the  FDIC  may  shorten  the  public 
comment  penod  to  a  penod  of  not  less 
than  10  days.  Such  good  cause  will  exist 
only  if  the  FDIC  determiaes  that 
circumstances  beyond  the  control  of  the 
actjuinng  person  or  persons  warranl  a 
shorter  penod. 

((l)(i)  Whenever  nonce  of  a  proposed 
acquisition  of  control  is  not  filed  m 
accordance  with  the  Changt'  m  Bank 
Control  Act  of  1978  and  these 
regulations,  the  acquinng  per5on(s) 
shall,  within  ten  days  of  being  so 
directed  by  the  FDIC,  publish  an 
announcement  of  the  acquisihon  of 
control  m  the  busintss  section  of  a 
HPwspaper  hdvmg  goneral  circulabon  in 
the  community  m  which  the  home  o£fice 
of  the  bank  involved  is  located.  In  a 
communjt>  ui  which  there  is  no  daily  or 
weekly  community  newspaper.  Ihe 
required  newspaper  announcement  may 
be  published  in  a  county-wide 
newspaper  (in  the  county  in  which  the 
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banks  home  office  is  located)  or,  if  ihere 
is  no  county  wide  newspaper,  in  a  state- 
wide newspaper. 

(ill  The  newspaper  announcenieni 
sha)]  contain  the  name(s)  of  the 
acquirerls),  the  name  of  the  bank 
involved,  and  the  date  of  the  acquisition 
of  the  stock  The  announcemeni  shall 
also  contain  a  stateoient  indicating  that 
the  FDIC  18  currently  reviewing  the 
acquisition  uf  cunlml.  The 
announcement  shall  also  state  that  any 
person  wishing  to  commenl  on  the 
change  in  uuntrul  may  do  so  by 
submitting  wnitt*n  comments  to  the 
Regional  Director  of  the  FDIC  at  {give 
address  of  the  regional  office]  within 
twenty  days  following  the  required 
newspaper  publication. 
By  Order  'if  the  Board  of  Directors 
Dared  at  VA  4tttiington  DC.  (his  13th  day  of 
Septemb**r  l^*Ha 

Federal  D**pnsif  Insurance  Corporatlon. 
Hoyle  L  RotHnson. 

I FR  Dor  ^rt- *1 3ft3  Filed  »-19-fla,  0:46  am) 
WLUHO  CODE  ITtA-OI-W 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

IDocket  No.  SB-Nlf-nS-ADI 

AhvortMness  Directives;  Aerospatiale 
Model  ATR-42-300  Series  Airplanes 

aocmcy:  Federal  Av^atio^ 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM) 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  Aerospatiale  Model  ATR-42-300 
series  airplanes,  which  would  require 
modification  of  the  engine  and  propeller 
control  cables  by  adding  a  sealing 
sheath  and  protective  sleeve,  and 
installation  of  a  deflector  on  the  engine 
aft  upper  cowling  below  the  zone 
ventilation  air  inlet.  This  proposal  is 
prompted  by  reports  of  accumulation  of 
water  in  the  engine  and  propeller 
control  cables  causing  corrosion  and/or 
the  formation  of  ice  in  the  cables.  This 
condition,  if  not  corrected,  could  lead  to 
malfunction  of  the  engine  and  propeller 
controls. 

DATES:  Comments  must  be  received  no 
later  than  November  16.  1988. 
ADDRESSES:  Send  comments  on  the 
proposal  m  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  [Attention:  ANM-103). 


Attention:  Airworthiness  Rules  Docket 
No.  B8~NM-n8-AD  17900  Pacific 
Highway  South,  C-fl«966.  Seattle. 
Washington  981tt8,  The  applicable 
service  information  may  be  obtained 
from  Aerospatiale.  316  Route  de 
Bdvonne,  3106fi  Toulouse.  Cedex  03, 
France  This  information  may  be 
examined  al  the  FA.A,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South.  Seattle. 
Wdwhingtun 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr  William  L.  Schrueder, 
Standardizatiun  Brcjnr.h  ANM-113; 
telephone  |20ri)  431-1565  Mailing 
address.  FAA.  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
58966,  Seattle.  Washington  98168. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  pei^ons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  CommunicHtions 
should  identify  the  r«fgulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  dale  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  AH 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  INPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  iAttention:  ANM- 
103).  Attention:  Airworthiness  Rules 
Docket  No,  88-NM-nfl-AD.  17900 
Pacific  Highway  South.  C-6896e,  Seattle, 
Washington  98168. 

DiscussioD 

The  Direction  G^nerale  de  LAviatum 
Civile  fDCAC)  has.  in  accordance  with 
existing  provisions  of  a  bilateral 
airworthiness  agreement,  notified  the 
FAA  of  an  unsafe  condition  which  may 
exist  on  certain  Aerospatiale  Model 
ATR-42-300  senes  airplanes 

TTiere  have  been  numerous  reports  of 
water  accumulating  in  the  engine  and 


propeller  control  cables  causing 
corrosion-  Some  of  this  moisture  enters 
through  air  inlets  on  the  engine  afl  upper 
cowling.  Under  certain  weather 
conditions,  ice  has  formed  in  the  cables. 
This  condihon.  if  not  corrected,  could 
lead  to  malfunction  of  the  engine  and 
propeller  controls 

Aerospatiale  has  issued  Service 
Bulletin  ATR42-7b-U002.  Revision  1. 
dated  May  16. 1988.  which  describes 
procedures  for  modification  of  the 
engine  and  propeller  control  cables.  The 
service  bulletin  refers  lo  Teleflex 
Syneravia  Service  Bulletin  NumtierTFX 
76.076  for  modificatiun  details  and 
procedures  This  modification  provides 
a  sealing  sheath  and  a  protective  sleeve 
on  the  cables. 

Aerospatiale  has  also  issued  Service 
Bulletin  ATR42-54-nf)08.  Revision  1. 
dated  March  25,  1988,  which  describes 
procedures  for  installation  of  a  deflector 
on  the  engine  aft  upper  cowling  below 
the  zone  ventilation  air  inlet,  to  prevent 
water  entering  the  cowling  through  the 
zone  ventilation  air  inlel  and 
subsequently  entenng  the  engine  and 
propeller  sliding  controls. 

The  French  DGAC  has  classified  both 
service  bulletins  as  mandatory. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  Stales,  an 
AD  IS  proposed  that  would  require 
modification  of  the  engine  and  propeller 
control  cables,  including  the  installation 
of  drain  holes,  and  installation  of  a 
deflector  on  the  engine  afl  upper 
cowling  below  the  zone  ventilation  air 
inlet,  in  accordance  with  the  service 
bulletins  previously  mentioned. 

It  is  estimated  that  35  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  tt  would  take  approximately  18 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Baaed  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $25,200. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distnbution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore. 
in  accordance  with  Ejtef  utive  Order 
12812,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
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impUcaticms  to  wamot  ike  preparutioa 
of  a  Federalism  As«e9enien4. 

For  the  rve  pons  Aacoased  abuv«^.  Itac 
FAA  has  dptwmmed  tfcaf  this  deojnient 
(T|  mrolvrs  a  pnTpwaed  rejiifchitton  which 
IS  not  major  under  Execufrve  Order 
12291  and  (2|  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Kegulator>'  Poficies  and 
Procedures  (44  FR  11034.  February  2a 
1979):  and  it  is  further  certified  under  the 
criteria  of  the  Reguldtor>'  Flexibility  AlI 
that  this  proposed  rtiie,  if  promutgirted, 
will  not  have  a  signrficart  economic 
impact  posjfrve  ornegative,  on  a 
substantial  numbi^  nf  small  entities 
because  of  The  minmiaf  cost  of 
compliance  per  airplane  !S^201  A  copy 
of  a  draft  n?gulator>'  evahiation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket 

Ualof  SubtMlstnMCFB  Part  3ft 

Aviation  safpty.  Aircraft. 
The  PropoMd  Amewiiaaal 

Accordini^ly.  puRMient  to  the  attthority 
delegated  h?  mp  by  the  Administrator, 
the  Federal  Avwnon  .Vlminisrration 
proposes  to  amend  !l  J»  13  o/  Pisrt  IP  of 
the  Federai  .Avwiion  HeguUiuma  as 
follows: 

PART39— (AMENOEDI 

1.  The  anihfinty  citrttTon  for.  Part  39 
continoe*  to  read  as  Mfows: 

Authority:  49  U  S  C  ^^M\al  1421  and  1433: 
49  X^SS:^  lOeiAl  (lUvised  Pub.  L.  Si7-Ma. 
Ianuar>  12. 1983):  and  14  CFR  11.89. 

§39.13    [Amemfetfl 

2.  By  adding  the  foiiowtng  mnnr 

airworthiness  directive: 

.\erospBtiale:  Applies  to  Model  ATR42-.W0 
series  airplanes,  as  listed  in  Aerospatiaie 
Service  Bullpim*  ATl*42-7»-0«Je. 
Revision  1  datf'd  Mdy  16,  1988  and 
ATH42-64-«lPe.  Revision  1,  dated  Mnrch 
25.  MMA.  cemRcsted  in  any  caivfion'. 
CompiLaBce  rvquired  as  indicated.  uni»tu 
previously  accompiished. 
To  preveni  malfunction  of  the  ery^mt-  and 
propeller  contmls.  accompltfiii  the  f(illo%mnfr 
A.  Wiihm  (Kl  days  sfter  the  effectwe  (iate 
of  ihiB  AIX  mudify  engioe  and  propeilin  p«sh- 
puU  contrftl  cabi«>s  on  It^fl  and  njuhl  pnAine» 
by  adding  a  seuiing  siw«(h  and  {m^tectivv 
sltcve.  lo  accordaacB  witii  .'\erospatiaie 
Ser\'ica  Buiieuo  ATR.42-:tMXIlJi,  fteviftion  1, 
daied  May  Iti.  1988. 

NoUi.^ — A£r«spatiaie  Service  BuUetitt 
ATR42-76-0002.  daied  May  16. 1988. 
references  Tefeflex  Syneravia  Service 
Bulletin  Number  TFX'to.OTC  for  the 
accumiHtshwwnt  mdimcttons  Snr  modlficatton 
uf  the  tfnjtme  and  pn^peHer  piieh  pull  cnntn>l 
cab  If  ft 

B  Wllhin  eo  dnys  aftw  the  ipffecftve  date  <.?f 
this  At>,  iDBTiil  a  ditftecler  rm  Itie  enipne  aft 
Mppcr  aiwlmf  btlvw  tti*  zone  v«nlilanon  air 


I  met  an  i^  wft  and  ngtu  rafuai.  tn 

•I    >  prOMKt!  WiLh  .^ttrOBpMlMiB  SttrVKti 
B^iiitfUu  .\TK42-54~oao&.  KfVisiaa  1.  ddted 
March  25.  1988. 

i\  An  aliemiitii  means  of  compliance  ar 
iid|u8tment  of  ttie  compHance  rnne.  whn:h 
pmvndeB  an  accepfaWe  J^re)  of  safety  may 
be  aaed  vHian  apfirewed  )*▼  tlie  Mftnafver 
Standardtaatiao  Branch.  AMM-ita  FAA. 
Nwtfaaaeat  Moantaia  Bs^on. 

Nota. — Tb*  re^uAM  sbouU  W  ForMMntsd 
t.'irou4(b  an  FAA  Ptinopai  Mamlen«nice 
I:l^;>«1;ta^  ti^i|>  who  may  add  any  unmiMtnta 
riod  Ulan  svod  it  tu  ^e  NLuwper 
StandardizaUua  braDch.  ANM-113. 

O  S^ectai  Hi^t  i^rnulii  miiy  tw  ka»u«d  m 
ac(x>rdaiu.£  with  FAR  21 197  dDd  21.1^9  to 
aperale  airpiaoes  to  a  ha*e  for  the. 
atw.impUshmen'  of  the  moihScatuias  required 
by  ihi«  AD 

All  peraons  affected  by  tiu»  du«cUv« 
who  h«ve  ooi  already  received  the 
apprt>(>rutt«  service  doconenls  from  tb« 

mdnufacturer  md>  ohlBin  copies  upon 
request  to  Aerospatidle,  31fi  Route  de 
Bayonne,  310fiO  Tnulonse,  Cedex  03. 
France.  These  docnments  may  be 
examined  al  the  FAA.  Northwest 
Mountain  Region.  17TW0  pHcific  FRghway 
South.  Seattle.  W'aahiBjiron.  or  at  ttbc 
S< -rtnle  .Aircraft  Cprtification  Of&ce. 
^riu  East  Monniul  Way  South.  Seattle. 
WaahiHgtoii. 

Issued  in  Seanle.  WaahingTtm.  on 
Sepipni^erl.i  :f»HH 
Darrell  M.  Pedenwik 
Acting  Kinnager  Transport  Airplun^ 
DtrfetomOf.  Aircraft  Cervhcaoon  S^nncf 
[FR  Doc  B8-21365  FUed  9-l9-8ft  9Aft  amf 
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14  CFR  Part  39 


Airworthiness  Directives;  Boeing 
Model  737-300  Series  Airptanes 

AGCHCY:  Federal  Aviation 

Administration  (FAA].  DOT 

Acnen:  Notice  of  Proposed  Ralemakin^ 

(NPRMl. 

summary:  This  notice  proposes  s  new 
dirworthiness  directive  (AJl)^  appbcable 
to  certain  BoeifiR  Modpl  737-300  sene* 

airplanes,  which  wrmld  require 
modification  or  replacemenf  of  the 
autopilot  mode  control  panel  fMCP]. 
This  proposal  is  prompted  by  reports  of 
undetected  airplane  aUitud«  changes 
caused  by  uncooimaadetl  chao^a  in  iJbe 
altitude  »etect  window  of  the  aatopiiot 
MCP  This  condition,  if  not  corrected. 
could  result  in  the  airplane  flymg  at  an 
unassigned  altitude. 
DATES:  Comai«ms  must  be  received  no 
later  than  November  16, 1966. 


AOOflESSES:  Send  comments  on  tiie 
proposal  in  duplicate  to  Federal 
Aviation  AdminifitrBtion,  Northwest 
Mountain  Regutn.  Office  of  the  Regional 
Counsel  (Attn;  ANM-1031.  Attention: 
Airworthiness  Rules  Docket  No  88-NM- 
nS-AD.  17900  Pacifit  Highway  South. 
C-6a966.  SeatUe,  Washington  9ffl68-  The 
apfiiicabie  service  infomvition  may  be 
obtaued  from  Boeing  Commercial 
Airplanes.  P.O  Box  3707.  Seattle. 
V\dshingion  98124.  and  Honeywell 
Incorporated.  Sperry  Commercjal  Flight 
Sj' stems  Group.  PO-Box  21111.  Phoenrx. 
.Arizona  85036.  Attn.  Customer  Services. 
Air  Traoeport  Syaleins  Division  Thre 
information  may  be  examined  al  the 
FAA.  Northwest  Mounisin  Region.  17900 
Paafic  Highway  South.  Seattle, 
Washington,  or  Seattle  Aircraft 
Certifiuition  Office.  FAA.  Northwest 
.MoiHiIain  Region,  9010  Eatit  Marginal 
Wa>  South.  Seattle.  Washington. 
FOA  FURTHER  tMFORMATION  CONTACT: 
Mr.  AlvLO  Habbestad.  Systems  and 
Equipment  Braoch.  ANM-i:joS.  Seattit 
Aircraft  Cerlifica^ion  Office.  lelepkone 
(a06|  431-1942  Kiaiiiog  aodress  FAA. 
\orthwe«t  Mounlau)  Regioa.  17900 
Pacific  Highway  South.  C-689ti6.  Seattle. 
Washington  98166. 

SUPnJEMEmARV  IMFOMtATIOM: 

ComiDents  Invited 

Interested  persona  are  iovited  to 
participate  in  the  makia^  nf  the 
propofied  rule  by  suboiittinf!  such 
written  data,  vievra.  or  aricuments  as 
they  may  desire.  Communicatioas 
should  identify  the  regulalory  doriiel 
number  and  be  submitted  in  daplicate  lo 
the  address  specifietl  above.  All 
comrminiC8t]ons  received  on  or  before 
the  closing  date  for  coounents  specified 
iihove  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  chanjjed 
in  lijiht  of  the  conunents  receiveii-  All 
(ommenis  submitted  will  be  avaiiabJe. 
both  before  and  after  the  closmit  date 
for  comments,  m  the  Rules  Docket  for 
examination  by  interested  persona.  A 
report  sununanzinii  each  FAA/piiblic 
contact  concerned  with  the  substance  of 
this  proposal  wiil  be  filed  m  tiie  Risies 
Docket 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Propoee<l  Rnlemakms  (NPftM) 
by  subimttmg  a  reffuest  to  the  FAA. 
Northwest  Mountain  Region.  Office  oi 
the  Regional  Counsel  iAlta.  A-NTwI-ioa). 
Attention:  AirworthineaB  Rules  Docket 
No  ad-Pa4-llS-AD.  17900  Pacrfrc 
Hif^wey  South.  0-68666.  Seattle. 
Washington  96166. 
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Discussion 

There  have  been  approximately  18 
reports  of  uncommanded  altitude 
changes  in  the  autopilot  MCP  altitude 
select  window  on  certain  Boeing  Model 
737-300  series  airplanes  equipped  with 
Honeywell  Model  SP-300  autopilots. 
After  commanding  a  change  in  Altitude 
(ALT).  Indicated  Airspeed/Mach  |IAS/ 
MACH).  and/or  Vertical  Speed  (V/S)  on 
the  autopilot  mode  control  panel,  an 
uncommanded  change  in  value  can 
appear  m  the  MCP  window,  to  which 
the  airplane  will  fly.  This  uncommanded 
change  occurs  predominantly  with  the 
altitude  window.  With  the  autopilot 
engaged,  the  airplane  will  attempt  to  fly 
to  the  new  altitude.  It  is  estimated  that 
the  malfunction  occurs  approximately 
once  in  every  2.000  attempts  to  reset 
altitude  in  the  altitude  select  window. 
This  condition,  if  not  corrected,  could 
result  in  the  airplane  flying  to  an 
unassigned  altitude. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  737- 
22A1092.  dated  |une  30. 1988.  and 
Honeywell  Service  BuUeUn  21A-1142-16 
dated  April  22.  1988.  which  describe 
installation  of  an  improved  Honeywell 
mode  control  panel  (MCP)  and 
modification  of  the  unit,  respectively. 
The  improved  units  incorporate  a 
monitor  to  detect  unselected  altitude 
changes  in  the  altitude  window.  If  the 
change  occurs,  it  sets  the  altitude  in  the 
altitude  window  to  50.000  feet,  and 
activates  the  visual  and  aural  warnings: 
the  desired  altitude  in  the  altitude 
window  can  then  be  reset  by  using  the 
altitude  set  knob. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  tj-pe  design,  an  AD  is  proposed 
which  would  require  replacement  or 
modification  of  the  MCP.  in  accordance 
with  the  service  bulletins  previously 
mentioned. 

[t  is  estimated  that  165  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD.  that  it  would  take  approximately  4 
manhours  per  airplane  to  replace  the 
units  or  15  manhours  per  airplane  to 
modify  the  affected  components,  and 
that  the  average  labor  cost  would  be  $40 
per  manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  S26.400  to 
replace  the  units  or  $99,000  to  modifj- 
the  affected  units. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 


12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (l) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  |44 
FR  11034:  February  26. 1979):  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few.  if 
any,  Boeing  Model  737  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  IS  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft, 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administralor. 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13}  as  follows: 

PART  39— {AMENDED] 

1,  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autbority:  49  USC  l3M(a|.  1421  and  1423. 
49  US.C.  106(gl  [Revised  Pub  L  97-449. 
January  12, 1983);  and  14  CFR  11.89 

§39.13    (AmemtodI 

2  By  adding  the  following  new 
airworthiness  directive: 

Boeinjj:  Applies  to  Boeins  Model  737-0O0 
senee  airplnnes.  equipped  with 
Hnne)^^*!)!  Mudel  SP-300  autopilot  flight 
control  computers  IFCC}  and  mode 
cnntrol  panels  (MCP).  as  listed  m  Boeing 
Servnce  Bulleim  ri7~Z2A  092.  dated  |une 
30, 1B88.  cernFicated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  undeiected  chansea  In  airplane 

altitude  caused  by  uncommanded  changes  in 

the  autopilot  MCP  altitude  window, 

accomplish  the  following: 
A.  Within  eighteen  months  after  the 

effective  date  of  this  AD 

1-  Install  improved  MCP  in  accordance 
with  Boeing  Alert  Service  Bulletin  737- 
22A1092.  dated  )une  30. 1968:  or 

2-  Modify  the  MCP  in  accordance  with 
Honeywell  Service  Bulletin  21 A-1 142-16. 
dated  Apnl  22, 1988 

B  An  alternate  means  of  compliance  or 
adiustraent  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  may 
be  us«d  when  approved  by  the  Manager. 


Seattle  Aircraft  Certification  Officie,  FAA. 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Pnncipal  Maintenance 
tniipecior  (PMIj.  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Seattle 
Aircraft  Certifi.iation  Office 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modifications  of  this 
AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropnate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes.  P.O.  Box  3707.  Seattle. 
Washington  98124.  and  Honeywell 
Incorporated,  Sperry  Commercial  Flight 
Systems  Group.  P.O.  Box  21111.  Phoenix. 
Arizona  B5036.  Attn;  Cuaiomer  Services. 
Air  Transport  Systems  Division.  These 
documents  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
Certificalion  Office.  FA^.  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

Issued  in  Seattle.  WaBhinglon.  on 
September  13. 1988- 
Darreli  M.  PBdersoa. 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  ServicB. 
[FR  Doc  88-21 3S4  Filed  9-l»-*a-.  fl  4S  am| 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 

15  CFR  Part  806 

[Docket  No.  808&»-81Sa] 

Direct  Investment  Surveys;  Raising 
Exemption  Level  for  Annual  Survey  of 
Foreign  Direct  Investment  In  the 
United  States 

AOENCV:  Bureau  of  Economic  Analysis, 

Commerce. 

ACnON:  Notice  of  proposed  rulemaking. 

SUMMAHV:  This  notice  sets  forth  a 
proposed  rule  to  amend  15  CFR  Part  806 
by  raising  the  exemption  level  for  the 
BE-15.  Annual  Suney  of  Foreign  Direct 
Investment  in  the  United  States.  The 
survey  is  a  mandatory  8ur\ey  conducted 
by  the  Bureau  of  Economic  Analysis 
[BEAl.  U.S  Department  of  Commerce, 
under  authority  of  the  International 
Investment  and  Trade  m  Services 
Survey  Act.  Under  this  proposed  rule, 
the  exemption  level  for  the  survey — the 
level  below  which  reports  are  not 
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required — would  be  raised  from  SlO 
million  to  $20  million.  This  change  will 
reduce  the  number  of  respondents  that 
otherwise  must  report  in  the  survey, 
thus  reducing  both  the  reporting  and 
processing  burdc^n.  [As  noted  below. 
however.  BEA  Is  proposing  other 
changes  to  the  8ur\'ey  that  do  not 
require  a  rule  change  and  that  may 
increase  the  reporting  burden,  thereby 
offsetting  the  reduction  in  burden  due  to 
raising  the  exemption  level.) 
DATE:  Comments  on  the  proposed  rule 
will  receive  consideration  if  submitted 
in  writing  on  or  before  November  21. 
1988. 

ADDRESS:  Comments  may  be  mailed  to 
the  Office  of  the  Chief,  International 
Investment  Division  (BE^SO).  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce.  Washington.  DC  20230,  or 
hand  delivered  to  Room  607.  Tower 
Building.  1401  K  Street  NW.. 
Washington.  DC  20005.  Comments 
received  will  be  available  for  public 
inspection  in  Room  607.  Tower  Building, 
between  8:00  a.m.  and  4:00  p.m.  Monday 
through  Friday. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Betty  L.  Barker,  Chief,  International 
Investment  Division  (BE-50).  Bureau  of 
Economic  Analysis,  US.  Department  of 
Commerce.  Washington.  DC  20230: 
phone  (202)  523-0659. 

SUPPLEMENTARY  INFORMATION:  The  BE- 
15,  Annual  Survey  of  Foreign  Direct 
Investment  in  the  United  Slates,  is  part 
of  BEA's  regular  data  collection  program 
for  foreign  direct  investment  in  the 
United  Stales.  The  survey  is  mandatory 
and  is  conducted  pursuant  to  the 
International  Investment  and  Trade  in 
Services  Sur\ey  Act  (22  US.C.  3101- 
3108). 

The  exemption  level  for  a  given 
survey  is  the  level  of  a  U.S.  afHliate's 
assets,  sales,  or  net  income  below  which 
reporting  is  not  required.  (A  U.S. 
aOiUate  is  a  U.S.  business  enterprise  in 
which  a  foreign  person  owns  or  controls. 
directly  or  indirectly.  10  percent  or  more 
of  the  voting  secunties  if  an 
incorporated  business  enterprise  or  an 
equivalent  interest  if  an  unincorporated 
business  enterprise.)  Raising  the 
exemption  level  lowers  the  number  of 
reports  that  otherwise  must  be  filed, 
thus  reducing  both  the  reporting  burden 
on  US.  businesses  and  the  processing 
burden  on  BEIA. 

Under  this  proposed  nde.  the 
exemption  level  for  the  BE-15  survey 
will  be  raised  from  $10  million  to  $20 
million.  The  proposed  level  of  $20 
million  is  the  same  as  that  used  in  the 
related  BE^12.  Benchmark  Survey  of 
Foreign  Direct  Investment  in  the  United 
Staten — 1987,  to  determine  whether  a 


U.S.  affiliate  must  file  a  long  form  [Form 
B&-12(LF)]  or  a  short  form  (Form  BF- 
12(SF)).  The  BE-12  is  BFj\'s  census  of 
foreign  direct  investment  in  the  Ifniied 
States  and  is  intended  to  cover  the 
universe  of  aU  U.S.  affiliates  of  foreign 
direct  investors.  The  BE-15.  in  contrast, 
is  a  sample  surxey.  covering  only  the 
larger  V  S.  affiliates.  The  sample  data 
from  the  BE-15  survey  will  be  linked  to 
the  universe  data  from  the  BE-12 
benchmark  survey  in  order  to  derive 
universe  estimates  for  nonbenchmark 
years. 

The  new  rule  will  be  effective  with  the 
BE-15  survey  covering  a  U.S  affiliate's 
19B8  fiscal  year.  The  1988  forms  will  be 
mailed  out  in  March  1989  and  will  be 
due  May  31. 1989.  The  last  BE-15  surx'ey 
conducted  covered  the  year  1986.  (It 
should  be  noted  that  a  BE-15  survey  is 
not  conducted  in  a  year,  such  as  1987. 
when  a  BE~12  benchmark  survey  is 
conducted.) 

BEA  is  proposing  changes  to  the  BE- 
15  sur\'ey  form  in  addition  to  the  raising 
of  the  exemption  level.  These  changes, 
however,  do  not  require  rule  changes 
and  are  not  reflected  m  this  proposed 
rule.  They  include  the  combination  or 
deletion  of  some  items  on  the  1966  BE- 
15  survey  and  the  addition  or 
substitution  of  otSSj^items  that  were  on 
the  1987  BE-12(LF)  but  not  on  the  1986 
BE-15,  There  are  no  items  on  the  19B6 
BE-15,  as  proposed,  that  were  not  also 
on  the  1987  BE-12(LF). 

Most  of  the  items  added  or  substituted 
are  ones  that  are  needed  annually  for 
analytical  and  policy  pruposes.  The 
major  additions  are  a  breakdown  of 
sales  and  employment  by  industry,  a 
breakdown  of  sales  into  whether  they 
are  goods,  investment  income,  or 
Her\'ices.  and.  for  serxices.  a  breakdown 
by  transactor,  The  major  substitutions 
are  in  the  Slate  schedule:  in  that 
schedule,  two  columns  that  previously 
collected  data  by  State  on  acres  of  liind 
owned  and  acres  of  mineral  rights 
owned  and  leased  have  been  repiacv-d 
by  columns  for  manufdcturing 
employees  and  the  gross  book  value  of 
commercial  property  A  few  items,  such 
as  those  needed  for  a  reconciliation  of 
retained  earnings,  were  added  to 
improve  data  reliability  and  reduce 
followup  contact  on  this  and  related 
surveys. 

Increase  in  burden  due  to  adding 
items  to  the  form  will  be  about  offset  by 
reductions  in  but  Jen  d^ie  to  deletion  or 
combination  of  items  and  raising  the 
exemption  level.  However.  BEA 
estimates  that  there  will  be  a  net 
increase  in  burden  of  7  percent  from 
1986,  mainly  due  to  natural  growth  in 
the  universe. 


Note:  A  review  of  the  burden  estimale  for 
the  1986  survey  and  conversations  with 
respondents  indicated  that  BEA  h»d 
aignincanlly  undereslimated  that  burden: 
thus.  thi>  1966  level  has  been  revised  upward 
from  the  previous  estimate  in  making  this 
calculation. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  2  lo  685  hours  per  response, 
with  an  average  of  9  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintainiJig  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information 
Comments  regarding  the  burden 
estimate,  including  suggestions  for 
reducing  this  burden,  may  be  sent  to 
Director.  Bureau  of  Economic  Analysis 
(BE-l).  U.S.  Department  of  Commerce, 
Washington.  DC  20230:  and  lo  the  Offire 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503. 

Executive  Order  12291 

BEA  has  determined  that  this 
proposed  rule  is  not  "major"  as  defined 
in  E.O.  *.2291  hec.au8e  it  is  not  likely  to 
result  in; 

(11  An  annual  effect  on  the  economy 
of  $100  million  or  more: 

(21  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  govemmeni 
agencies,  or  geographic  regions:  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  Stales-based 
enterprises  lo  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Executive  Order  12612 

This  proposed  rule  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  EO. 
12612, 

Paperwork  Reductioo  Act 

This  proposed  rule  contains  a 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act 
A  request  to  collect  this  information  ha^ 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3S04(h)  of  the  Paperwork 
Reduction  Act.  A  copy  of  the  revised 
survey  may  be  obtained  from:  Office  of 
the  Chief,  International  Investment 
Division  (BEi-501.  Bureau  of  EconomiL 
Analysis.  U.S.  Department  of 
Commerce.  Washington.  DC  20230: 
phone  (2021  523-0859.  Comments  from 
the  public  on  this  collection  of 
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information  requirement  should  be 
addressed  to:  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503.  Attention:  Desk  Officer  for 
the  Department  of  Commerce. 

Re^lalory  Flexibility  Act 

The  General  Counsel.  Department  of 
Commerce,  has  certified  to  the  Chief 
Counsel  for  Advocacy.  Small  Business 
Administration,  under  provisions  of  the 
Regulatory  Flexibihiy  Act  (5  L>  S.C. 
605(b)].  that  this  proposed  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
raises  the  exemption  level  of  the  survey, 
thereby  reducing  the  reporting 
requirements  of  small  entities 
Therefore,  a  reguUtorv'  flexibility 
analysis  was  not  prepared 

List  of  Subjects  in  15  CFR  Part  806 

Economic  statistics.  Foreign  Direct 
Investment  in  the  United  Slates. 
Reporting  requirements. 

Dated  AuffUSt9  1968. 
AUao  H-  Young, 
Diirrtor  Bur^-oa of Ernnomic Analysis- 

For  the  reaions  set  forth  m  the 
preamble.  BF.A  prnposes  to  amend  15 
CFR  Part  806  as  follows: 

PART  BOe— (AMENDED] 

1  The  authority  citation  for  15  CFR 
Part  806  continues  to  read  as  follows: 

Autlmrity:  5  U  S.C  301.  22  U  SC,  SKTl-JIOB. 
and  E.O  11961.  as  amended 

§806.15    |AnMnd«<l) 

2.  In  S  806.15(1).  the  exemption  level  of 
$10,000,000  IS  changed  to  read 
■S20,000.000,' 

[FR  Doc  88-2141^  Filed  9-19-88:  8:45  ani| 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  110 

[CGoe-es-171 

Af>chorag«  Grounds;  Lower 
Mississippi  River 

AGENCY:  Coast  Guard.  DOT 

ACTION:  Notice  of  proposed  ruie  making. 

summary:  The  Coast  Guard  is 
considering  amending  the  anchorage 
regulations  on  the  Lower  Mississippi 
River  by  enlarging  anchorages:  Lower 
Sunshine  Anchorage  and  La  Place 
Anchorage  This  action  is  necessar>'  to 


provide  needed  additional  anchorage 
spdce  for  deep  draft  vessels. 
DATES:  Comments  must  be  received  on 
or  before  October  2a  1988. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander,  Fjghth  Coast 
Guard  Dtstnct  (oanj.  Male  Boggs  Federal 
Building.  500  Camp  Street.  New  Orleans. 
LA  70130-3396.  The  comments  and  other 
materials  referenced  in  this  notice  will 
he  available  for  inspection  and  copying 
in  Room  1141  at  (he  above  address. 
Normal  office  hours  are  between  700 
am  and  3-30  p  m  Monday  thrtjugh 
Friday,  except  holidays.  Comments  may 
also  be  hand-delivered  to  this  address 
FOR  FUITTHER  INFORMATION  CONTACT: 
LTIG  I  D  Inno,  Protect  Officer. 
Commander.  Eighth  Coast  Guard 
Distnct  (oani,  Hale  Boggs  Federal 
Building.  SiXl  Camp  Street.  New  Orleans, 
L'\  70130-3396.  Tel.  (5041  589-6234, 
SUPPLEMENT ARV  INFORMATION: 
Interested  persons  are  inviied  to 
participate  m  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  (heir  names 
and  addresses,  identify  this  notice 
CGDe-8a-17  ,  the  specific  section  of  the 
proposal  to  which  their  comments  apply, 
and  give  reasons  for  each  comment. 

Receipt  of  comments  will  be 
acknowledged  if  a  stamped  self- 
addressed  postcard  or  envelope  is 
enclo8*'d.  The  rpgula'ions  may  be 
ch'inBed  in  light  of  comments  rerejved. 
All  comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  the  rinal  action  is 
taken  on  this  proposal.  No  public 
hprinng  IS  planned,  but  one  may  t>e  held 
if  written  requests  for  a  heanng  are 
received  and  it  is  determined  that  the 
opportunity  to  make  oral  presentations 
will  aid  the  rulemaking  process. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTIC  ID.  Inno.  Pro)ect  Officer.  F.ighth 
Coast  Guard  Diatnci  Aids  to  Navigation 
Branch,  and  CDR  |  A.  Unzicker,  Project 
Attorney.  Eighth  Coast  Guard  Distnct 
Legal  Office. 

Discussion  of  Regulation 

The  U.S.  Army  Corps  of  Engineers 
conducts  revetment  work  along  the 
banks  of  the  Mississippi  River  to  protect 
ajiamst  erosion  and  caving.  This  work  is 
essential  to  preserve  the  levee  system. 
Currently,  articulated  concrete  mattrem 
revetment  is  used  and  federal  law 
prohibits  vessels  from  anchonng  over 
this  revetment.  Members  of  the  maritime 
community  have  expressed  their 
concerns  that  this  revetment  work  has  a 
devastating  impact  on  the  amount  of 


available  anchorage  space.  B^^cause  of 
these  concerns,  the  Corps  of  Engineers 
was  requested  to  cancel  scheduled 
revetment  work  in  Upper  Sunshine 
Anchorage,  mile  166.3  to  mile  167  0. 

I(  was  determined  that  reveling  the 
levee  system  in  the  vicinity  of  Sunshine 
Anchorage  was  critical  and  could  nut  be 
canceled  or  delayed.  In  order  to  identify 
alternative  anchorage  sites,  an  ad  hoc 
group  consistmg  of  the  Coast  Guard,  the 
Corps  of  Engineers,  and  River  Pilots  was 
formed 

First  the  group  attempted  to  identify 
suitable  alternative  anchorages  between 
mile  167  and  mile  226  Lower  Mississippi 
River  There  are  currently  no  anchorage 
sites  along  this  stretch  of  the  river. 

Unfortunately,  much  of  this  area  is 
already  reveted.  Numerous  sharp  bends 
along  this  section  of  the  river  present  an 
unacceptable  hazard  for  locating 
anchorage  grounds  Next,  the  group 
examined  locations  below  the  Sunshine 
Bridge  [mite  1B7.5).  No  areas  could  be 
idenbfied  to  locate  new  deep  draft 
ancborsge  grounds 

Two  other  existing  anchorages  were 
found  to  be  suitable  for  extension  lo 
create  additional  anchorage  space. 
Lower  Sunshine  Anchorage  could  be 
extended  upnver  0.1  mile  to  mile  166.0. 
A  submerged  pipeline  is  located  at  mile 
166.1.  La  Place  Anchorage  could  be 
extended  up  04  mile  to  mile  135.4.  A 
facility  is  located  on  the  river  Just  above 
this  point. 

The  Coast  Guard  believes  that 
extending  these  two  anchorages  to 
create  an  additional  0.5  miles  of 
anchorage  space  is  in  (he  best  interest  of 
.lavigattunal  safety 

This  regulation  is  issued  pursuant  to 
33  use  471  as  set  out  in  the  authority 
citation  for  all  of  part  110- 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non  major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
Februar>'  26.  19791- 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
TTiis  regulation  will  extend  Lower 
Sunshine  Anchorage  upnver  0.1  mile 
and  extend  La  Place  Anchorage  upriver 
0.4  mile.  The  added  length  is  not 
expected  to  have  any  significant  effect 
on  navigation  and  therefore  it  is 
determined  that  the  impact  wiU  be 
minimal. 

Since  the  impact  of  this  of  this 
proposal  is  expected  to  be  minimal  the 
Coast  Guard  certifies  that,  if  adopted,  it 
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will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subiects  in  33  CFR  Part  110 

Anchorage  grounds. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  lo  amend  Part  110 
of  Title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  110— {AMENDED] 

1.  The  authority  citation  for  Part  110 
continues  lo  read  as  follows: 

Authority:  33  tJS-C  471.  2030.  2035  and 
2071.  49  CFR  1  46  and  33  CFR  105-l(g). 
Section  110.1a  and  each  section  listed  in 
llO.le  are  also  isoued  under  33  U.S.C.  1Z23 
and  1231 

2.  Section  110.195(a)  (21)  and  (25)  are 
revised  to  read  as  follows- 

§  1 10.195    Mississippi  River  below  Baton 
Rouge,  LA,  InOudtng  South  and  Southwest 
Passe*. 

(a)  •  •  • 

(21)  La  Place  Anchorage.  An  area  0.7 
mile  in  length  along  the  left  descending 
bank  of  the  river.  600  feet  wide, 
extending  from  mile  134.7  lo  mile  135-4 
above  Head  of  Passes. 


(25)  Lower  Sunshine  Anchorage.  An 
area  1.0  mile  in  length  along  the  left 
descending  banlt  of  the  river.  800  feet 
wide,  extending  from  mile  165.0  to  mile 
166.0  above  Head  of  Passes 

Dated:  September  12, 1968. 
A.E.  Henn. 

Captain.  U.S.  Coast  Guard.  Chief  of  Staff, 
Eijfhth  Coast  Guard  District 
[FR  Doc.  86-21356  Filed  9-19-66:  8:45  am] 

■aUHG  COM  4ltO-14-M 

33  CFR  Part  117 

ICGD5-M-S41 

Drawbridge  Operation  Regulations; 
Neuse  River,  New  Bern.  NO 

agency:  Coast  Guard.  DOT. 
action:  Proposed  rule. 


summahy:  At  the  request  of  the  North 
Carolina  Department  of  Transportation, 
the  County  of  Pamlico.  North  Carolina, 
and  the  (bounty  of  Craven.  North 
Carolina,  the  Coast  Guard  is  considering 
changing  the  regulations  that  govern  the 
operation  of  the  drawbridge  across  the 
Neuse  River  at  mile  33.7  in  New  Bern, 
North  Carolina,  by  further  restricting  ihe 
number  of  bridge  openings  during 
weekday  rush  hours.  This  proposal  is 
being  made  to  alleviate  vehicular  traffic 


congestion  caused  by  the  steady 
increase  in  recreational  traffic  on  the 
Neuse  River  during  the  boating  season. 
and  the  resulting  increase  in  bridge 
openings  during  the  weekday  morning 
and  evening  rush  hours.  The  Coast 
Guard  is  considering  similar  changes  to 
the  regulations  soveming  the  operation 
of  the  drawbridge  across  the  Trent 
River,  mile  0.0,  on  U.S.  70  in  New  Bern, 
North  Carohna.  This  action  should 
accommodate  the  needs  of  vehicular 
traffic,  while  still  providing  for  the 
reasonable  needs  of  navigation. 
DATE:  Comments  must  be  received  on  or 
before  November  4.  1988. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (ob).  Fifth  Coast 
Guard  District.  431  Crawford  Street. 
Portsmouth.  Virginia  23704-5004.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
the  above  address.  Room  507.  between  8 
a.m  and  4  p.m..  Monday  through  Friday, 
except  Federal  holidays.  Comments  may 
also  be  hand-delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ann  B.  Deaton.  Bridge  Administrator,  at 
(804)  39&-^j222. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  changes  to  the  proposal. 
The  Commander,  Fifth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determine 
8  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  notice  are  Linda  L. 
Gilliam.  Project  Officer,  and  LT  Robin  K. 
Kutz.  Project  Attorney 

Discussion  of  Proposed  Regulations 

The  North  Carolina  Department  of 
Transportation,  the  County  of  Pamlico, 
North  Carolina,  and  the  County  of 
Craven.  North  Carolina,  have  requested 
thai  the  drawbridge  across  the  Neuse 
River  al  mile  33.7  in  New  Bern.  North 
Carohna.  be  regulated  to  restrict 
openings  from  6;30  a.m.  to  8:30  a.m.  and 
from  4:00  p.m.  to  6:00  p.m..  Monday 
through  Friday,  with  Ihe  exception  of  an 
opening  at  7:30  a.m.  and  at  5:00  p.m.  for 
any  vessels  waiting  to  pass  through  the 
bridge.  They  also  have  requested 
preservation  of  the  current  requirement 
that  from  May  24  to  September  8,  on 
Sundays  and  Federal  holidays. 

I 


drawbridge  openings  be  restncied 
during  certain  hours.  The  current 
regulation  (33  CFR  117.823)  restricts 
bndge  openings  from  6:30  a.m.  lo  7:30 
am.  and  from  4.30  p.m.  to  5:30  p.m., 
Monday  through  Friday.  From  May  24  lo 
Sepiember  8,  on  Sundays  and  Federdl 
holidays,  drawbridge  openings  are 
restricted  from  2:00  p.m.  to  7:00  p.m.. 
except  that  the  draw  opens  at  4:00  pjn. 
and  at  6:00  p.m.  for  any  vessels  waiting 
to  pass.  The  only  change  to  the 
regulations  will  be  tc  extend  the 
weekday  morning  and  afternoon 
closures  from  one  hour  to  two  hours 
with  openings  to  occur  an  hour  into  each 
restncted  penod, 

Congressman  Waiter  B.  Jones  of  North 
Carolina  expressed  his  support  for  a 
change  in  the  drawbndge  regulations  for 
this  bridge  in  a  letter  dated  Apnl  20. 
1988.  to  the  Fifth  Coast  Guard  Distnct 
Commander. 

The  request  to  change  the  regulations 
is  based  on  the  increase  in  boating 
traffic  that  has  been  causing  vehicular 
traffic  congestion  on  U.S.  17  during  the 
weekday  mommg  and  evening  rush 
hours  for  motonsts  traveling  to  and  from 
the  Cherrj'  Point  Naval  Aviation  Depot. 
According  to  drawlogs  submitted  by  the 
North  Carolina  Department  of 
Transportation,  between  March  1987  to 
February  1988.  223  bndge  openings 
occurred  during  the  morning  and 
evening  rush  hours.  The  traffic  count  at 
the  Neuse  River  bridge  has  increased 
from  11.000  vehicles  per  year  in  1966  lo 
19.100  in  1987.  To  add  to  the  increasing 
problem  of  traffic  congestion,  when  the 
Trent  River  bridge  on  U.S.  70  in  close 
proximity  lo  the  Neuse  River  Bndge  is 
opened  for  vessel  passage,  motorists 
that  usually  travel  across  the  Trent 
River  bridge  detour  and  cross  the  Neuse 
River  bridge. 

Economic  .Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  non-significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034: 
February  26. 1979).  The  economic  impact 
of  the  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessar>'.  This  conclusion  is  based 
on  the  fact  that  Ihe  proposed  regulation 
will  have  no  effect  on  commercial 
navigation  or  on  any  induslnes  thai 
depend  on  waterbome  transportation 
Because  the  economic  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that,  if  adopted.  ii 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 
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List  of  SubjocU  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Til!e  33.  Code  of  Federal  Regulations 

as  follows- 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1,  The  authority  citation  for  Part  117 
continues  to  read  as  follows. 

Authority:  33  U  S.C  499-.  49  CFR  1  46;  33 
CFR  1.05- Hg).  33  an  117.43. 

2.  Section  117,823(a)  is  revised  to  read 
as  follows 

;  1 17.t23    NeuM  RIvsr. 

(a|  The  draw  of  the  U.S.  17  bridge, 
mile  33.7,  at  New  Bern,  shall  open  on 
signal;  except  that,  the  draw  need  not  be 
opened  from  6:30  a.m.  to  8:30  a.m.  and 
from  4  00  p.m.  to  6:00  p.m.,  Monday 
through  Friday:  however,  the  draw  shall 
open  at  7:30  a.m.  and  5:00  p  m.  if  any 
vessels  are  waiting  to  pass.  From  May 
24  through  September  8,  on  Sundays  and 
Federal  holidays,  the  draw  need  not  be 
opened  from  2:(X)  p  m.  to  7:00  p.m.; 
except  thai,  the  draw  shall  open  at  4:00 
p  m.  and  6:00  p  m  if  any  vessels  are 
waiting  to  pass.  Public  vessels  of  the 
United  States,  State  or  local  vessels 
used  for  public  safety,  tugs  with  tows, 
and  vessels  m  distress  shall  be  passed 
at  any  time. 

Dated;  August  30,  1988. 
W.|,  Ecker, 
Captain.  US  Coast  Guard.  Acting 

Commander.  Fifth  Coast  Guard  District. 
(FR  Doc-  88-21357  Filed  9-19-88:  8:45  am| 
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33  CFR  Part  117 

ICGDS-8S-S3I 

Drawbridge  Operation  Regulations; 
Trent  River,  NC 

aqemcy:  Coast  Guard,  DOT. 
ACTION:  Proposed  rule. 

SUMMAJtv:  At  the  requests  of  the  North 
Carolina  Department  of  Transportation, 
the  County  of  Craven,  North  Carolina, 
and  the  County  of  Pamlico.  North 
Carolina,  the  Coast  Guard  is  considenng 
a  change  to  the  regulations  governing 
the  drawbridge  across  the  Trent  River  at 
mile  0.0  on  US  70  in  New  Bern.  North 
Carolina,  by  further  restricting  the 
number  of  bridge  openings  during 
weekday  rush  hours.  This  proposal  u 
being  made  to  alleviate  traffic 


congestion  in  the  vicinity  of  the  bridge 
during  the  weekday  morning  and 
evening  rush  hours.  The  Coast  Guard  is 
considenng  similar  changes  to  the 
regulations  governing  the  operation  of 
the  drawbndge  across  the  Neuse  River. 
mile  33.7,  ui  New  Bern.  North  Carolina, 
This  action  should  accommodate  the 
needs  of  vehicular  traffic,  while  still 
providing  for  the  reasonable  needs  of 
navigation. 

DATE:  Comments  must  be  received  on  or 
before  November  4.  1988. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (ob).  Fifth  Coast 
Guard  District,  431  Crawford  Street, 
Portsmouth.  Virginia  23704-5004.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
the  above  address.  Room  507,  between  8 
a.m.  and  4  p.m..  Monday  through  Friday, 
except  Federal  holidays  Comments  may 
also  be  hand-delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  B  Deatoa  Bridge  Administrator,  at 

(8041  398-6222, 

SUPPLEMENT ARV  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  wntten  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  to  the  proposal. 
The  Commander,  Fifth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received- 
Drafting  Information 

The  drafters  of  this  notice  are  Linda  L 
Gilliam,  Project  Officer,  and  LT  Robin  K. 
Kutz.  Project  Attorney 

Discussion  of  Proposed  Regulations 

The  .Vorth  Carolina  Department  of 
Transportation,  the  County  of  Pamlico, 
North  Carolina,  and  the  County  of 
Craven,  ,\orth  Carolina,  have  requested 
that  the  drawbridge  across  the  Trent 
River  at  mile  0.0  in  New  Bern,  North 
Carolina,  be  regulated  to  restrict 
openings  from  6:30  am  to  8:,10  a.m.  and 
from  4:00  p.m.  to  6:00  p  m  ,  Monday 
through  Friday,  wilh  the  exception  of  an 
opening  at  7:30  a,m.  and  at  5:00  p.m.  for 
any  vessels  waiting  to  pass  through  the 
bndge.  They  also  have  requested 
preservation  of  the  current  requirement 
that  drawbndge  openings  be  restricted 
during  certain  hours  between  May  24 
and  September  8,  on  Sundays  and 
Federal  holidays.  The  current  regulation 
(33  CFR  117.843)  restricts  bndge 


openings  from  6:30  a.m.  to  7:30  am.  and 
from  4:30  p.in.  to  5:30  p.m..  Monday 
through  Friday.  From  May  24  through 
September  8.  on  Sundays  and  Federal 
holidays,  drawbridge  openings  are 
restricted  from  2:00  p.m.  to  7:00  p.m.. 
except  that  the  draw  opens  at  4:00  p.m. 
and  at  6:00  p.m  for  any  vessels  waiting 
to  pass.  The  only  change  to  the 
regulations  will  be  to  extend  the 
weekday  morning  and  afternoon 
closures  from  one  hour  to  two  hours, 
with  openings  to  occur  an  hour  into  each 
restricted  period. 

Congressman  Walter  B.  Jones  of  North 
Carolina  expressed  his  support  for  a 
change  in  the  drawbndge  regulations  for 
this  bridge  in  a  letter  dated  April  20. 
1988.  to  the  Fifth  Coast  Guard  District 
Commander. 

The  request  to  change  the  regulations 
is  based  on  the  increase  in  boating 
traffic  that  has  been  causing  excessive 
bridge  openings,  resulting  in  increased 
vehicular  traffic  congestion.  The  recent 
construction  of  a  marina  upstream  from 
the  Trent  River  drawbridge  is  also 
adding  to  the  increase  in  bndge 
openings.  The  North  Carolina 
Department  of  Transportation  submitted 
copies  of  drawlogs  for  the  period  March 
1987  to  February  1988.  Review  of  these 
logs  has  revealed  that  the  Trent  River 
drawbridge  opened  510  times  during  the 
morning  and  evening  rush  hours 
between  March  1987  and  February  1988. 
Vehicular  traffic  has  increased  from 
13.100  vehicles  per  year  in  1966  to  14.000 
in  1987,  The  combmation  of  increased 
draw  openings  and  vehicular  traffic  is 
causing  considerable  congestion 
problems  on  US,  70  (Business)  and 
across  the  Trent  River  bridge.  To  add  to 
the  problem  of  traffic  congestion  on  U.S. 
70,  when  the  Neuse  River  bridge  on  US, 
17  located  in  close  proximity  to  the 
Trent  River  Bridge  is  opened  for  vessel 
passage,  motorists  that  usually  travel 
across  the  Neuse  River  bridge  will 
detour  and  cross  the  Trent  River  bridge. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  non-significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  nfJ34: 
February  26, 1979).  The  economic  impact 
of  the  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  This  conclusion  is  based 
on  the  fact  that  the  proposed  regulation 
will  have  no  effect  on  commercial 
navigation  or  on  any  industries  that 
depend  on  waterbome  transportation. 
Because  the  economic  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
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Coast  Guard  certifies  that,  if  adopted,  it 

will  not  have  a  significant  economic 

impact  on  a  substantial  number  of  small 

entities. 

List  of  Subjects  in  33  CFR  Part  U7 

Bridges. 
Proposed  Regulations 

In  consideratjon  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  US  C  499;  49  CFR  1.48;  33 
CFR  lOS-l(g):  33  CFR  117.43. 

2,  Section  117,843(a)  is  revised  to  read 
as  follows: 

;i17.M3    Trent  Rhrer. 

(a)  The  draw  of  the  U.S.  70  bridge. 
mile  0.0,  at  New  Bern,  shall  open  on 
signal;  except  that,  the  draw  need  not  be 
opened  from  8,30  am,  to  8:30  am,  and 
from  4:00  p,m.  to  6:00  p.m.,  Monday 
through  Friday;  however,  the  draw  shall 
open  at  7:30  a,m.  and  5:00  p.m  if  any 
vessels  are  waiting  to  pass.  From  May 
24  through  September  8.  on  Sundays  and 
Federal  holidays,  tlie  draw  need  not  be 
opened  from  2:00  p  m  to  7:00  p,m.; 
except  that,  the  draw  shall  open  at  4:00 
p,m.  and  6;00  p.m.  if  any  vessels  are 
waiting  to  pass.  Public  vessels  of  the 
United  States,  State  or  local  vessels 
used  for  public  safety,  tugs  with  tows, 
and  vessels  in  distress  shall  be  passed 
at  any  time. 
•        ■        •        ■        * 

Dated:  August  30, 1888. 
W,I.  Eckar, 

Captain.  U.S.  Coast  Guard.  Acting 
Commander  Fifth  Coast  Guarrl District 
|FR  Doc  B8-213.56  Filed  9-19-88;  8;4S  am] 
BIIXiMG  CODC  «91l>-t*-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IFRL-342B-3) 

Approval  and  Promulgation  of 
Impleinentatlon  Plans:  California  State 
Implementation  Plan  Revision; 
Proposed  Action  on  Four  Can  Coating 
Rules 

AOEMCV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  nobce  proposes  to 
approve  one  volatile  organic  compound 
(VOC)  control  rule  and  to  disapprove 
three  VOC  control  rules  wnich  were 
submitted  as  revisions  to  the  California 
Stale  Implementation  Plan  (SIP)  for  the 
Bay  Area,  Sacramento.  San  Diego,  and 
South  Coast  districts.  The  revisions 
were  submitted  to  EPA  by  the  California 
Air  Resources  Board  (CARBj  on  April 
12, 1985,  November  12, 1985.  February 
10, 1988,  and  iune  4,  1988, 

Ail  of  the  rules  control  VOC  emissions 
from  can  coating  operations.  EPA  is 
proposing  to  approve  a  Bay  Area  AQMD 
regulation  which  delays  the  final 
compliance  date  for  more  stringent  VOC 
limits  in  sheet  basecoats  and  end 
sealing  compounds  for  one  year,  until 
December  31, 1985.  This  actio.!  is 
consistent  with  guidance  published  in  47 
FR  10293  which  allows  extensions  until 
December  31, 19B5. 

EPA  is  proposing  to  disapprove  the 
three  remaining  rules  because  they  are 
unjusbfied  relaxations  from  existing  SIP 
requirements  in  nonattainment  areas. 
The  rules  are  inconsistent  with  the 
Clean  Air  Act  40  CFR  Part  51,  and  EPA 
policy, 

date:  (ximments  may  be  submitted  to 
EP,A  at  the  address  below  up  to 
November  4, 1988. 

ADDRESSES:  Comments  on  this  proposal 
should  be  sent  to:  Regional 
Administrator.  Environmental  Protection 
Agency,  Region  9.  215  Fremont  Street, 
San  Francisco,  CA  94105,  Attn;  Air 
Management  Division.  Slate 
Implementation  Plan  Section  (A-2-3). 

Copies  of  the  submitted  rules  and 
EI'A's  evaluation  of  the  submittab  are 
available  at  the  above  address  for 
public  inspection  dunng  normal  working 
hours. 

Copies  of  the  submitted  niles  are  also 
available  at  CARB's  office  in 
Sacramento.  Rules  of  specific  districts 
can  be  found  at  the  district  offices. 
Below  arc  listed  the  apphcable 
addresses. 

California  Air  Resources  Board.  Projects 
Section,  Technical  Support  Division, 
11.31  "S"  Street,  Sacramento,  CA 
95812- 
Bay  Area  Air  Quality  Management 
Distnct.  939  Ellis  Street.  San 
Francisco.  CA  94109. 
Sacramento  County  Air  Pollution 
Control  District.  9323  Tech  Center 
Drive.  Suite  800.  Sacramento.  CA 
95828. 
San  Diego  County  Air  Pollulion  Control 
District  91.50  Chesapeake  Dnve,  San 
Diego.  CA  92123-1095. 
South  Coast  Air  Quality  Management 
District  9150  Flair  Drive,  El  Monte. 
CA  91731. 


FOR  FURTHER  INFORMATION  CONTACT: 

Morris  Goldberg,  State  Implementation 
Plan  Section,  A-2-J,  Air  Management 
Division.  Environmental  Protection 
Agency,  Region  9,  215  Fremont  Street, 
San  Francisco.  CA  94105  (415)  974-8213. 
FTS  454-8213, 
SUPPLEMENTARY  INFORMATION: 

Background 

This  notice  proposes  approval  of  one 
rule  which  was  submitted  by  the  State 
of  California  as  a  SIP  revision  to  a  can 
coating  rule  Below  is  listed  the 
applicable  rule  and  the  date  it  was 
submitted  by  the  California  Air 
Resources  Board  (CARB). 

April  12,  1965 

Bay  Area  Air  Quality  Management 

District 

Regulation  8,  Rule  11— Metal  Container, 

Closure  and  Coil  Coating 

This  notice  also  proposes  disapproval 
of  three  can  coating  rules  submitted  by 
the  State  of  California.  Below  are  listed 
the  applicable  rules  and  the  dates  they 
were  submitted  by  CARB: 

November  12. 1985 

San  Diego  County  Air  Pollulion  Control 

District 

Rule  67.4 — Can  and  Coil  Coating 

Operations 

Febniary  10. 19S6 

Sacramento  County  Air  Pollution 
Control  District 

Rule  452 — Can  Coaling 

June  4. 1986 

South  Coast  Air  Quality  Management 
District 

Rule  1125 — Can  and  Coil  Coating 
Operations 

EPA  Evaluation 

EPA  has  evaluated  the  revised  can 
coating  rules  for  consistency  with  the 
Clean  Air  Act  40  CFR  Part  51,  and  EPA 
policy.  EPA  has  also  evaluated  them  to 
determine  whether  they  weaken  or 
strengthen  the  existing  federally 
approved  SIP. 

The  applicable  rules  limit  the  VOC 
content  in  can  coatings.  The  niles  were 
revised  to  either  delay  or  delete  the  final 
compliance  date  for  implementation  of 
lower  VOC  limits  in  sheet  basecoats 
and/or  end  sealing  compounds. 

Revised  Bay  Area  Regulation  8,  Rule 
11  extended  the  compliance  dale  for 
sheet  basecoats  and  for  end  sealing 
compounds  for  one  year,  until  January  1, 
1986.  Such  an  extension  is  consistent 
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with  d  Federal  Register  published  by 
EPA  on  March  10.  1982.  at  47  KR  10293. 
The  notice  stated  that  EPA  will  approve 
extensions  of  comphance  schedules  for 
the  control  of  VOC  from  sheet  basecoat 
and  end  sealing  compound  coaling 
processes  where  they  will  facilitate  the 
expeditious  conversion  lo  low  solvent 
technology.  These  extensions  may  be 
granted  for  a  period  up  to  1985  where  du 
expeditious.  legally  enforceable 
compliance  program  has  been 
developed.  This  extension  is  also 
consistent  with  the  Clean  Air  Act  and 
EPAs  policy  on  VOC  compliance  date 
extensions.  This  policy  sets  out  two 
tests  which  must  be  met  before  an 
extension  request  may  be  granted  First, 
the  state  must  demonstrate  that  the 
extension  will  not  interfere  with  timely 
dttainment  and  maintenance  of  the 
(jzone  standard  and  reasonable  further 
progress  (RFP)  toward  attainment. 
Second,  the  extension  must  be 
consistent  with  the  requirement  that 
RACT  be  implemented  as  expeditiously 
as  practicable.  Dunng  the  pendency  of 
this  extension  the  Bay  Area  had  an 
approved  plan  and  this  extension  did 
not  interfere  with  timely  attamment  or 
RFP.  The  March  1982  notice  indicates 
that  EPA  considers  an  extension  until 
1386  under  these  circumstances 
expeditious  EPA  is  thus  proposing 
approval  of  the  Bay  .Area  AQMD  rale 
revision. 

South  Coast  Rule  1125  and 
Sacramento  Rule  452  were  revised  to 
extend  the  final  compliance  date  for 
sheet  basecoats  and  for  all  non- 
beverage  cans  for  two  >eHrs.  until  1987. 
R'^vised  San  Diego  Rule  67  4  increased 
the  intenm  VOC  limit  for  end  sealing 
compounds  for  fatty  food  containers 
from  480  grams  per  liter  (g/l)  to  530  g/l. 
and  extended  the  inlenm  limits  for  one 
year,  until  fanuary  1.  1986 

These  three  rule  revisions  represent  a 
significant  relaxation  of  the  existing  SIP 
m  areas  currently  not  in  attainment  with 
the  NAAQS-  The  revised  rules  either 
extend  the  compliance  date  past  the 
1985  cut-off  date  specified  in  47  tH  10293 
or  delete  a  compliance  date  and 
increase  the  VOC  limits.  The  Distnrts 
have  not  demonstrated  that  these 
extensions  are  consistent  with  EPA  s 
policy  on  VOC  compliance  date 
extensions.  Since  these  areas  do  not 
have  adequate  demonstrations  of  timely 
attainment.  EPA  can  not  determine 
whether  or  not  the  extensions  will 
interfere  with  timely  attainment  and 
maintenance,  or  with  RFP,  Absent  a 
convincing  demonstration  of 
expeditiousness  from  a  state,  EPA  can 
not  conclude  that  extensions  beyond 
1985  for  can  coating  sources  are 


expeditious.  EPA  is  proposing  to 
disapprove  these  rule  relaxations 
because  they  are  inconsistent  with  the 
requirements  of  the  Clean  Air  Act.  40 
CFR  Part  51.  and  EPA  policy. 

EPA's  detailed  evaluation  of  the 
submitted  rules,  including  policy 
memoranda,  are  available  at  the  EPA 
Region  9  office. 

EPA  Requirements 

EPA's  requirements  governing 
proposed  SIP  revisions  are  contained  m 
the  Clean  Air  Act  (CAA).  Section  110 
and  Part  D.  40  CFR  Part  51.  and  various 
EPA  policy  memoranda. 

The  publication  of  47  FR  1029J 
restates  the  EPA  policy  to  approve 
extensions  of  SIP  compliance  schedules 
for  VOC  controls  from  certain  processes 
in  can  manufacturing  plants.  According 
to  this  notice,  extensions  may  only  be 
granted  to  1985  where  an  expeditious, 
legally  enforceable  compliance  program 
has  been  developed  consistent  with 
reasonable  further  progress 
requirements  and  the  ozone  control 
strategy  as  defined  m  the  SIP  and  with 
other  applicable  provisions  of  the  CAA 
EPA  IS  approving  the  Bay  Area  AQMl) 
rule  revision  since  the  revision  meets 
the  cntena  outlined  in  this  notice. 

Sections  110(a)(2)(A)  and  172(a)nl  of 
the  CAA.  40  CFR  51  10.  and  EPA 
policy  require  that  SIPs  provide  for  the 
attainment  of  the  national  ambient  air 
quality  standards  (NAAQS)  "as 
expeditiously  as  practicable."  Section 
nO(a)(2){Bl  of  the  CAA.  40  CFR  5112 
and  51.13.  and  EPA  policy  require  that 
SIPs  also  insure  maintenance  of  the 
NAAQS.  Section  110(a|(3){A)  of  the 
CAA  and  40  CFR  51.6  extend  the  SIP 
requirements  in  Section  110  and  40  CFR 
Part  51  to  SIP  revisions. 

Before  EPA  can  approve  a  SIP  or  a 
revision  to  the  SIP,  it  must  be 
demonstrated  that  such  action  is 
adequate  to  attain  and  maintain  the 
standards  It  is  the  state's  responsibility 
to  provide  such  a  demonstration.  If  an 
adequate  demonstration  is  not  provided, 
EPA  must  disapprove  the  submission  for 
failure  lo  satisfy  the  requirements  of  the 
CAA. 

The  State  of  California  has  failed  to 
demonstrate  that  the  submitted  can 
coating  revisions  will  provide  for 
attainment  and  maintenance  of  the 
N'AAQS  as  expeditiously  as  practicable. 
The  State  has  also  not  demonstrated 
that  It  would  be  unreasonable  to 
continue  lo  impose  the  existing  SIP 
limits  on  the  subject  sources. 

Section  172  of  the  CAA  requires  states 
lo  adopt  regulations  which  reflect 
reasonably  available  control  technology 
(RACT)  at  a  minimum  in  order  to  attain 
and  maintain  the  NAAQS.  Although  the 


EPA  approved  rules  may  require 
controls  more  stringent  than  RACT. 
these  controls  are  necessary  for  the 
attainment  and  maintenance  of  the 
ozone  standard.  The  revised  rules  allow 
increased  emissions  in  areas  unlikely  to 
demonstrate  attainment  of  the  ozone 
standard  by  1987.  EPA  is  therefore 
proposing  to  disapprove  the 
Sacramento.  San  Diego,  and  South 
Coast  revisions  because  they  fail  to 
satisfy  the  requirements  of  section  172 
of  the  CAA. 

EPA  Proposed  .\ction 

Bay  Area  Regulation  8.  Rule  11  is 
consistent  with  the  policy  set  forth  In  47 
FR  10293.  EPA  is  proposing  approval  of 
this  rule  under  section  110  and  Part  D  of 
the  CAA. 

The  Sacramento.  San  Oiego.  and 
South  Coast  rules  are  inconsistent  with 
the  Clean  Air  Act.  40  CFR  Part  51.  and 
EPA  policy.  Under  section  110  and  Part 
D  of  the  CAA.  EPA  is  proposing  to 
disapprove  as  SIP  revisions  Sacramento 
County  Rule  452,  San  Diego  County  Rule 
67  4.  and  South  Coast  Rule  1125. 

Regulatory  Process 

Today's  action  imposes  no  additional 
requirements  on  small  entities. 
Therefore,  under  5  US.C.  section  605(b). 
I  certify  that  today's  action  will  not  have 
a  significant  economic  impact  on  a 
substantia]  number  of  small  entities  (see 
46  FR  8709). 

Under  Executive  Order  12291.  this 
action  is  not  "Major."  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons. 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  US.C.  7401-7M2. 
Date  August  26. 1987. 
(obnVVtM. 

Actinft  Regional  Administrator 

Editorial  Note:  This  documenl  was  received 
at  the  Office  of  the  Federal  Register 
September  15. 1968. 

(FR  Doc  88-21394  Filed  9-19-86:  6:45  am] 
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40  CFR  Part  300 

tSW-FRL-3447-61 

Natlonat  OtI  and  Hazardoua 
Substances  Contingency  Plan;  The 
National  Priorities  Usts;  Correction 

AOENCv:  Environmental  Protection 
Agency. 
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action:  Notice  of  intent  to  delete  a  site 

from  the  National  Priorities  List:  Request 
for  comments:  correction. 

summary:  The  Environmental  Protection 
Agency  (F.PA)  announced  its  intent  to 
dflete  the  Mowbray  Engineering 
Company  site  from  the  National 
Priorities  Last  (NPL)  and  requested 
public  comment  in  the  August  5. 1988. 
edition  of  the  Federal  Register  nn  page 
29484,  The  intention  of  this  dorument  ts 
to  correct  the  comment  d^te 
DATE:  Comments  must  be  submitted  on 
or  before  September  27. 1988. 
addresses:  Comments  may  tie  mailed 
In  Painrk  M  Tobin.  Director,  Waste 
Managemenl  Division,  c/o  Ralph 
Jennings,  Site  Project  Manager.  345 
Couriland  Street  NE..  Atlanta,  Georgia 
30365.  The  Comprehensive  information 
on  this  site  is  available  through  the  EPA 
Regional  Docket  clerks. 

Requests  for  comprehensive  copies  of 
documents  should  be  directed  formally 
to  the  appropHdte  Regional  Docket 
Office.  The  address  for  the  Regional 
Docket  Office  is:  Gavle  Alston.  Region 
IV.  USEPA  Ubrary.  Room  G-a.  345 
Courtland  Street  NE..  Atlanta.  Georgia 
30365.  (4<>4)  347-*216 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  M.  Tobtn.  Director.  Waste 
Management  Division,  c/o  Ralph 
lennings.  Sue  Proiect  Manager,  345 
Couriland  Street  NE,.  Atlanta.  Georgia 
30365  or  call  (404 1  347-2643- 

Date  September  2, 1988. 
Ue  A.  DeHihns  m. 
Acting  Regionol  Admimstrator. 
[FR  Uoc.  88-21013  Filed  9-19-68;  8:45  ami 
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NATIONAL  AERONAUTICS  AND 

SPACE  ADMINISTRATION 

48  CFR  Part  1815 

Change  to  NASA  FAR  Supplement 
Concerning  Proposal  Evaluators 

agency:  Office  of  Procurement, 
Procurement  Pohry  Division.  National 
Aeronautics  and  Space  Administration 
(NASAL 


action:  Notice  of  proposed  rulemaking. 

SUMMARV:  This  notice  invites  written 
comments  on  a  NASA  proposal  to 
amend  the  NASA  Federal  Acquisition 
Regulation  Supplement  (NFS).  Chapter 
18  of  the  Federal  Acquisition  Regulation 
System  in  Title  48  of  the  Code  of  Federal 
Regulations.  This  proposed  change 
requires  that  non-government  proposal 
evaluators  be  appointed  special 
government  employees  before 
participating  in  the  evaluation  process. 
DATE:  Comments  are  due  not  later  than 
October  20. 1988. 
ADDRESS:  Comments  should  be 
addressed  tu  NASA  Headquarters. 
Office  of  Procurement,  Procurement 
Policy  Division  (Code  HP),  Washington. 
DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 
W  .A  Greene,  I*rocurement  Pohcy 
Division  (Code  liP).  Office  of 
Procurement.  NASA  Headquarters. 
Washington.  DC  20546.  Telephone:  (202) 
45.'V-Hy23. 
SUPPLEMENTARY  INFORMATION: 

Background 

NASA  employees  generally  evaluate 
solicited  proposals  submitted  to  the 
agency.  In  some  instances,  however,  it  is 
necessary  to  disclose  the  proposal 
outside  the  Government  to  obtain  the 
best  possible  evaluation.  This  proposed 
change  lo  the  NASA  FAR  Supplement 
(NFS)  requires  that  |PL  and  other  non- 
government participants  in  evaluation 
proceedings  be  appointed  special 
government  employees  because  these 
appointees  would  then  be  subject  to  the 
same  conflict  of  intprpst  statutes  and 
pohcies  that  regular  Federal  employees 
are  subject  to,  and  this  would  ensure 
better  control  and  management  over  the 
evaluation  process. 

Individual  arransements  are  made 
between  NASA  and  each  special 
government  employee.  The  terms  of 
appointment  are  flexible  and  can 
accommodate  considerations  related  to 
other  employment.  Remuneration,  if  any. 
may  range  from  reimbursement  of 
expenses  to  payment  for  services- 
Special  government  employees  are 
authorized  under  18  U.S.C  202. 


Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14,  1984.  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  This 
proposed  regulation  falls  in  this 
category.  NASA  certifies  that  this 
regulation  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq).  This 
rule  does  not  impose  any  reporting  or 
record  keeping  requirements  subject  to 
the  Paperworik  Reduction  Act  of  1980. 

list  of  SubiecU  in  48  CFR  Part  1815 

Government  procurement. 
S.  f .  Evans. 

Assistant  Adminisinjior  for  Procurement 

PART  181 S— CONTRACTING  BY 
NEGOTIATION 

1.  The  authority  citation  for  48  CFR 
Part  1815  continues  to  read  as  follows: 
Authority:  42  USC  2473(c)(ll. 

2  In  1815.413-2.  paragraph  (b)  is 
revised  lo  read  as  follows: 

1815.413-3  Alternate  II 

(bl  Policy.  It  18  N.^SA  policy  to  have 
proposals  evaluated  by  the  most 
competent  technical  and  management 
sources  available  When  it  is  necessary 
to  disclose  a  proposal  outside  the 
Government  to  meet  NASA  s  evaluation 
needs — 

(11  Personnel  participating  in 
evaluation  proceedings  shall  be 
instructed  to  observe  the  restrictions  in 
FAR  15,413  and  1815.413. 

|2l  The  requirements  in  F>aragraphs  (cl 
and  (dl  below  shall  be  met. 

(3)  JPL  and  other  non-government 
participants  in  evaluation  proceedings 
shall  be  appointed  as  special 
government  employees,  except  for 
evaluation  proceedings  resulting  from 
Board  Agency  Announcements 
(1835-Cn6)  and  unsolicited  proposals. 

[PR  Doc.  B8-21426  Filed  9-19-88:  a45  ani| 
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This  section  of  the  FEDERAL  REGISTER 
ccritaios  documents  other   ihan  ru'es  or 
D'^jDoseo   fjies   that  are  applicable   to  the 

D'oDiic    Notices   □'   Hearings  and 
'Pves'igatiors.    committee    rneetings    agency 
3eciS«Dns    and    rjl.ngs.    delegations    o' 
autrxjnTv.   '■i("g  of  petitions  and 
acD'cations   and  agency   statements  of 
cganizafion   and   turx:iions  are  examples 
ot  documents  appearing  m   this  sectton. 


ACTION 

Agency  Information  Collection 
Request  Under  Review 

agency:  action. 

action:  Infonnation  collection  request 

under  review. 


summary:  This  notice  sets  forth  certain 
information  about  an  information 
collection  proposal  by  ACTION,  the 
Federal  Domestic  Volunteer  Agency. 

BACKGROUND 

l.'nder  the  Paperwork  Reduction  Act 
(44  U  S-C  .  Chapter  35).  the  Office  of 
Mdndgerr.ent  and  Budget  (OMH)  reviews 
and  acts  upon  proposals  to  collect 
information  from  the  pubhc  or  to  impose 
recordkeeping  requirements.  ACTION 
has  submitted  the  information  collection 
proposal  descnbed  below  to  0MB.  OMB 
and  ACTION  will  consider  comments  on 
the  proposed  collection  of  information 
and  recordkeeping  requirements.  Copies 
of  the  proposed  forms  and  supporting 
documents  [requests  for  clearance  (SF 
83).  supporting  statement,  instructions, 
transmittal  letter,  and  other  ducumfn!<il 
may  be  obtained  from  the  agency 
clearance  officer. 

Need  and  Use 

The  nomination  form  is  for  the 
Volunteer  Recognition  Award  Program 
to  be  administered  jointly  by  ACTION 
and  a  non-profit  organization, 
VOLUNTEER-  The  award  will  recognize 
exemplary  volunteer  service  by 
individuals  and  groups. 

To  obtain  information  about  or  to 
submit  comments  on  this  proposed 
Information  collection,  please  contact 
both: 

MeKm  E.  Beetle.  Clearance  Officer, 
ACTION.  Room  M-600.  806 
Connecticut  Ave..  NW  .  Washington, 
DC  20325.  Tel:  (202)  634-9321  and 
James  Houser,  Desk  Officer  for 
ACTiON.  Office  of  Management  And 


Budget,  New  Executive  Office  BIdg.. 
Room  3002.  Washington.  DC  20503. 

Tel:  (202)  395-7316 

Office  of  ACTION  issuing  the 
Proposal:  Office  of  the  Director. 

Title  of  Form:  Nomination  form  for 
■'The  President's  Volunteer  Action 
Awards". 

Type  of  Request  and  Respondent's 
Obligation  to  Reply:  Revision  of  a 
currently  approved  collection,  voluntary. 

General  Description  of  Respondents: 
Individuals  with  Nomination  for 
Awards. 

Estimated  Response  Burden:  Overall 
Figure  in  Burden  Hours — 2,500. 


Numftef  of 

respondents 

by  group 

Average 

burtjefl 

mmutes  per 

response 

Frequenqr  o(  response 

2.500 

60 

Annual. 

Dsted.  September  14. 1968. 

Melvin  E.  Beetle. 

Clearance  Officer.  ACTION. 

[FR  Doc.  68-21390  Filed  9-19-88;  8:45  am] 
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ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

General  Advisory  Committee;  Closed 
Meeting  Rescheduling 

in  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended, 
the  U.S.  Arms  Control  and  Disarmament 
Agency  announces  that  the  previously 
announced  Wednesday.  October  12, 
19ti8.  meeting  of  the  President's  General 
Advisory  Committee  on  Arms  Control 
and  Disarmament  has  been  rescheduled 
to  Tuesday.  October  18. 1988. 

The  previously  announced  purpose, 
authority,  and  agenda  items  for  this 
closed  meeting  are  unchanged. 
William  {.  Montgomery . 
Committee  Management  Officer. 
[FR  Doc.  88-21387  Filed  9-19-88:  8:45  aoi| 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

Edgecombe-Martin  County  Electric 
Membership  Corp.;  Finding  of  No 
Significant  Impact 

agency:  Rural  Electrification 

Administration.  USDA. 

ACTlOM:  Finding  of  no  significant  impact. 

Notice  is  hereby  given  that  the  Rural 
Electrification  Administration  (REA) 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969.  as  amended  (42 
U.S.C.  4321  et  seq.),  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500  through  1508).  and  REA 
Environmental  Policy  and  Procedures  (7 
CFR  Part  1794).  has  made  a  Finding  of 
No  Significant  Impact  (FONSI)  with 
respect  to  the  construction  of  a  new 
headquarters,  warehouse,  and 
operations  facility  in  Edgecombe 
County.  North  Carolina,  by  Edgecombe- 
Martin  County  Electric  Membership 
Corporation  (ElMC). 
FOR  FURTHER  INFORMATION  CONTACT: 
)nseph  R.  Binder.  Director.  .Northeast 
Area-Electric.  Room  0241,  South 
Agriculture  Building,  Rural 
Electrification  Administration, 
Washington,  DC  20250,  telephone  (202) 
382-1420. 

SUPPUEMENTARY  INFORMATION:  REA.  in 
conjunclion  with  a  requi-«i!  for  ap[)rn\Ml 
from  EMC.  required  that  EMC  develop 
environmental  support  information 
reflecting  the  potential  environmental 
impacts  of  the  proiect.  The  information 
supplied  by  EMC  is  contained  in  a 
Borrowers  Environmental  Report  (BER) 
which  was  a  primary  source  document 
used  by  REA  to  develop  its 
Environmental  Assessment  (EA).  REA 
has  concluded  that  the  EA  represents  an 
accurate  assessment  of  the 
environmental  impacts  of  the  proposed 
project  and  that  the  impacts  are 
acceptable. 

The  proposed  project  consists  of 
constructing  a  single  story  main  office 
building,  a  warehouse,  a  vehicle  and 
equipment  storage  building,  a  diesel  and 
gasoline  fueling  facihty.  and  a  90  meter 
(300  ft)  self-supporting  radio  tower.  The 
proposed  facility  would  be  constructed 
on  a  5.4  hectare  (ha)  (13.4  acre  (ac))  site 
adjoining  Slate  Highway  33, 
approximately  3.2  kilometers  (2  miles) 
south  of  the  city  of  Tarboro. 
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REA  has  concluded  that  the  proposed 
project  will  have  no  effect  on  prime 
forest  land  or  rangeland.  wetlands  or 
floodplains.  threatened  or  endangered 
species  or  critical  habitat,  and 
properties  listed  or  eligible  for  listing  in 
the  National  Register  of  Historic  Places. 
A  maximum  of  4.15  ha  (10.25  ac)  of 
important  farmland  would  be  impacted. 
No  other  matters  of  environmental 
concern  have  come  to  REA's  attention. 

Alternatives  examined  for  the 
proposed  project  included  no  action, 
remodeling  the  existing  facility, 
utilization  of  vacant  facilities  in  the 
area,  and  construction  of  a  new  facility. 
REA  determined  that  there  is  a  need  for 
the  proposed  project  and  that 
constructing  the  facihties  as 
recommended  is  an  environmentally 
acceptable  alternative  for  EMC  to 
alleviate  crowding  and  poor  access  at 
its  present  facility  and  to  combine  its 
administrative  and  construction 
activities  at  one  location- 
Based  upon  the  environmental  support 
information  provided.  REA  prepared  an 
EA  concerning  the  proposed  project  and 
its  impacts.  As  a  result  of  its 
independent  evaluation.  REA  has 
concluded  that  approval  for  EMC  to 
construct  the  proposed  project  would 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  REA  has 
made  a  FONSI  with  respect  to  the 
proposed  project.  The  preparation  of  an 
environmental  impact  statement  is  not 
necessary. 

Copies  of  REAs  EA  and  FONSI.  and 
FAlC's  BER  can  be  obtained  from  or 
reviewed  at  the  offices  of  REA  in  the 
South  Agriculture  Building.  Room  0250. 
14th  and  Independence  Avenue  SW., 
Washington.  DC  20250;  or  at  the  office  of 
Edgecombe-Martin  County  Electric 
Membership  Corporation  Him  Kinghom. 
General  Manager),  201  Wilson  Street. 
Tarboro.  North  Carolina  27B86.  during 
regular  business  hours. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.S50 — Rural  Electrification  Loans 
and  Loan  Guarantees.  For  the  reasons 
set  forth  in  final  rule  related  notice  to  7 
CFR  Part  3015  Supart  V.,  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
state  and  local  officials, 

Dated:  September  15. 1988. 
John  H.  AraeMO. 

Assistant  Administrators—Electric. 
jFRDoc  88-214.M1  Filed  9-19-88;  8;45  ami 

eiUJNG  COP'  1410- IS-U 


COMMISSION  ON  CIVIL  RIGHTS 

Amended  Notice  of  Hearing  on  Indian 
Civil  Rights  Issues;  Change  of  Venue 

Notice  is  hereby  given  pursuant  to  the 
provisions  of  the  United  Slates 
Commission  on  Civil  Rights  Act  of  1983. 
Pub.  L  98-183.  97  Stat.  1304.  that  a 
public  hearing  on  Indian  civil  rights 
issues  before  a  Subcommittee  of  the  U.S. 
Commission  on  Civil  Rights  has  been 
continued  and  relocated.  The  hearing 
will  reconvene  on  September  29. 1988.  at 
one  o'clock  p.m..  at  the  Courtyard  by 
Marriott-Phoenix  Melrocenter,  9631 
North  Black  Canyon.  Phoenix,  Arizona 
85021. 

The  purpose  of  the  hearing  remains 
the  same  as  previously  published  in  53 
FR  20881  (June  7.  1988'],  53  FR  25524  (]uly 
7, 1988)  and  53  FR  26842  (July  15, 1988). 

Dated  at  Washington.  DC.  September  13. 
1968. 

William  B.  Allan. 
Chairman. 

(FR  Doc.  86-2i:if>4  Filed  9-19-88:  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 

clearance  the  following  proposal  for 

collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  lnter\'iewer  Record/Follow-up 
Rocord/Monthly  Noncertaintv  Letters. 

Form  Number  B-645  (87),  B-646  (87). 

Type  of  Request:  Extension. 

Burden:  4.973  hours. 

Average  Hours  Per  Response:  10 
minutes. 

Needs  and  Uses:  The  area  sample 
component  collects  data  from  non- 
employer  and  newly  opened  retail  and 
services  businesses  whose  Employer 
Identification  numbers  have  not  yet 
been  subjected  to  the  list  sample. 
Estimates  published  in  the  monthly 
retail  trade  and  the  services  annual 
8ur\'ey  reports  include  data  derived 
through  this  component. 

Affected  Public:  Businesses  or  other  for- 
profit.  Small  business  nr 
organizations- 

Frequency:  Monthly. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Offirer  Francine  Picoult. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 


Officer,  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce.  Room  H6622. 
14th  and  Constitution  Avenue  NT/V., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult.  OMB  Desk  Officer. 
Room  3208.  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated  September  15. 1988. 
Edward  Michals. 

Department  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc.  88-21418  Filed  9-19-68:  8:45  am] 
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Senior  Executive  Service: 
Performance  Review  Board; 
Membership 

Below  is  a  listing  of  individuals  who 
are  eligible  to  ser\-e  on  the  Performance 
Review  Board  in  accordance  with  the 
Office  of  the  Secretary  Senior  Executive 
Service  (SES)  Performance  Appraisal 
System: 

Hugh  L  Brer.nan 

Guy  W.  Chamberlin.  Ir. 

|ohn  B.  Christian 

David  L  Edgell 

David  Farber 

Mar>'  Ann  T.  Knauss 

Michael  A.  L*viti 

Eric  C.  Peterson 

Otio  I.  Wolff 

Edward  A.  McCaw, 

Executive  Secretary.  Office  of  the  Secretary: 

Performance  fieview  Board. 

IFR  Doc.  88-21427  Filed  9-19-88;  8:45  ami 

BJLUHG  CODE  3510-BS-M 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Richmond,  VA 

AGENCY:  Minority  Business 
Development  Agency.  Commerce. 

ACTION:  Notice. 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minonty  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cos!  of  performance  for  the 
first  12  months  is  estimated  at  Si 94.118 
for  the  project  performance  of  February 
1, 1989  to  }anuar>-  31. 1990.  The  MBDC 
will  operate  in  the  Richmond.  Virginia, 
Metropolitian  Statistical  Area  (MSA}. 
The  first  year  cost  for  the  MBDC  will 
consist  of  S165.OO0  in  Federal  funds  and 
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a  minimum  ol  S29.Xia  m  aao-Feber<ii 
funcU  (which  can  be  a  combinaUon  of 
cash,  io-kuid  contiibubon  and  fec&  for 
semces). 

The  funding  irvstnimenl  for  ihe  MBOC 
will  be  a  cooperative  agreemfifit  and 
compefition  is  open  to  individuals. 
nonprofit  and  for-pnjGt  organiaatioaa, 
local  and  aUte  governments*  Axnericaa 
Indian  tribes  and  educalionaJ 
institutions. 

The  MBDC  will  provide  manageEienl 
and  techrucaJ  asaislance  to  eligible 
clients  for  ihe  eatabhshmenl  and 
operation  of  businesaea.  The  MBDC 
program  is  designed  to  assist  those 
minonty  businesses  that  have  the 
hrghest  potential  for  juccess  In  order  to 
accomplish  thi3«  MQOA  supporu  MBOC 
progrdms  that  cam  Coordiaate  wrnt 
broker  public  and  private  seclo* 
resources  on  behalf  of  minority 
)ndividu<iis  and  firma;  offer  tbea  a  foil 
r^inge  ui  m<Loa(femect  and  lechiucal 
assistance,  and  serve  a«  a  condait  of 
infoniulvon  and  SMtttance  rexanhoK 
minonty  busmeAa. 

Applications  will  be  judged  on  tfa« 
experience  and  capability  of  the  firm 
and  Its  staff  in  addre&aiog  the  aeedsof 
minority  business  individual*  «ul 
organizations;  the  resources  avulable  to 
the  firm  in  providing  management  and 
technical  assistance:  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application,  and  the  firms  estimated 
cost  for  providing  such  assistffnre.  ft  is 
advrsaWe  that  appttcanta  hare  an 
foisting  office  in  thff  gvographrc  ppgton 
for  wh»ch  they  are  apphfrnn- 

The  MBDC  will  operate  for  a  3-v*?ar 
peruKi  with  perM>dH:  reviews 
culminating  in  annual  evaiuatiuna  to 
determine  if  fanrfmg  for  the  proiect 
should  conrmue  Continued  fundinjt  wiH 
be  at  the  discretion  of  MBDA  beied  oq 
such  factors  as  an  MHDC»  satiafactory 
performance,  the  availability  of  funds. 
and  Agency  prionties. 
CLOSING  OATC  The  ckmog  date  tor 
applications  is  October  25.  1968. 
AppltcatKma  must  be  postmarked  on  or 
before  Oclober  25. 19e& 
address:  Washingtao  Regional  OfTtce. 
Mmoniy  BusmeM  Developraent  Agency. 
L' S  Department  of  CofrnywTce.  Room 
6723.  Washington.  EXT  2023a  202/377- 

FOB  FUfrmtR  rNPt3f»AT10lf  COHTACr 

Wilhel  VVimams.  Regional  Director. 
Washington  Regional  Office. 

SUPPL£MENTASY  IHF0RMAT10IC 

Questiona  concermrvg  tfie  preceding 
intormatUMi.  copies  of  applbcatMm  kits 


and  app^M^abie  reguUtKMU  can  be 
obtained  at  the  above  address 

imOMMkonrr  BiMin«*ei  Pgv«fapten> 
iCataloi  of  Fvflerai  Domestic  AitisiWKc) 

Dite.  Seprera;>er  9,  \WA- 
Willie  |.  WUUaoM. 

HegM»ai  Dine  tar.  M>^ainng(.M  iiefiiotiai 
Office. 
\yn  Doc.  sa-Zii22  Fikd  a-iO-aft  ^4&  ami 


COMMTTCE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

EstabfTshment  and  Amendment  of 
Import  Limits  ior  Carteln  Cotton.  Wool 
and  Msn-Made  FUmt  TsxtU*  Pro<lucts 
Pro<lucod  or  Uanutactured  In  Uaaico 

St  ptemtMr  14.  ises 
AoaCY:  Committee  fw  tbe 

Implementation  of  Textile  Agreements 

ICITA). 

ACTION:  Issuing  directives  to  the 

CnmmisaMmer  oi  Customs  esUbiishniy 

and  amending  limits. 

EFFtCTTVE  DATE  September  21. 1988. 

Authority:  Executive  Order  11651  of 
March  3.  1972.  as  ameniled,  Section  204 
of  the  AgrtCQltursi  Act  of  1960.  as 
amended  (7  U^C.  1854). 
FOR  FURTHEH  INFORMATION  CONTACT: 

lanet  Heiazeo.  International  Trade 
Specialist.  Office  of  Textiles  ajid 
Apparef.  VS.  Department  of  Commerce. 
{2021  377-4212.  For  information  on  the 
quota  status  of  these  limita.  refer  to  the 
Quota  Status  Reports  posted  on  the 
buljftm  boards  of  each  Customs  port  or 
r.al;  I202l535-9«n  Fur  information  on 
embargoes  and  quota  re-openings,  call 
1202)377-3715. 

SUPPliWEMTAHY  (NFORftftATIOM:  The 
Guvemmenu  of  the  Umted  States  ami 
the  United  Mexican  Slates  agreed  lo 
amend  tbe  current  bilateral  texuW 
agreemaoL  Tbe  IimiU  fuf  Cdlegones  443 
and  65a  which  are  cuneiilly  fiiitd.  wtU 
re-open. 

A  copy  of  the  current  agreemenl.  as 
amended,  la  avaitabte  irora  the  Textiles 
Dtvisioo.  EcoooRMc  Bwreao,  VS. 
DepsjliDeni  of  S*»t».  (2021  W7-19ea. 

A  descnpl>oo  of  tbe  ten  trie  cetejwnes 
in  terms  of  T  S  U  S.A,  mmbers  ts 
avadsbie  tn  the  COAK£LAT10N.  Textile 
and  Apparel  Cale^ones  with  Tanff 
Schedules  of  the  Untied  Suies 
Annotated  (see  Fedenl  Register  notice 
52  FR  4774S.  pubUstaed  on  December  16. 
1987).  Abo  see  S3  FR  7W\  pubbsh^ni  on 
March  11.  liitWi. 

The  iHler  to  tbe  C*i*uin»»»ioner  of 


Oistoms  and  the  aotioiM  taken  pursuant 
to  it  axe  not  desqtned  to  UBptement  aiJ  nf 
the  provisions  of  tbe  bdaterat 
agreement,  but  are  designed  to  assut 
only  In  the  implcnentatKin  of  certam  of 
itaprovisioos. 
iHI 


Chairmon.  Commrtte^  ^rthe  fmpfemrnttrfnm 
ofTtoitih  Afitteinmtts. 
SeplembfT  U.  nt» 
Conimisa toner  of  CustomB. 
Departmetft  of  ihe  Tfrmunr.  Wanhinston. 
aC  20220 

Dear  Mr  Cnmrm9ttonrr  Thrs  direrttve 
a^H'tiils,  but  doe*  no«  CitncW.  rhe  ^nrrtirr 
I  H3Bed  to  yon  on  March  7  nes  6v  Ibv 
Cimtnmmm.  Ummmee  lor  the  faHptementaMun 
uf  Textile  AgnMaeota.  coaccnitng  mpottB  of 
certain  cotton,  wool.  Bsn-natie  fiber.  Mlk 
blend  a&d  other  ve^uhU  fiber  i*Tnki  and 
textile  produtts.  produced  or  manufaclyred  in 
the  Ifnifed  Mpxiran  StaTi^s  aiwl  exported 
dunng  the  prrifKl  which  be^an  on  lanuarj  1, 
1988  srKl  r<temJ9  rhrowsh  D^rrmber  31,  ia»8 

F.ffective  an  Sep!  Z1  1<MS.  the  Arective  of 
M^n  h  '  vjiBrt  !s  umended  to  esubimli  new 
^ad  uotinflfd  UdmU  £or  cuitua  wool  and 
niiin-eiade  fiber  textile  pnuluLi&  \a  iW 
foOowmg  categories,  producad  or 
manufacTnred  in  Mexico. 


category 


229-F' 

229-0  » 
239 

3ta 


350- 


363- 


447 

Wl 

645/046  . 

650 


vsoo^ooo 

1.700  000  pounds 
5t5  000  poundk 
3&,00Od»an 

25.000  doawx 
&iX)0.OOC  numban- 
IO.C300  tJe/en 

98.000 1 
11.00C  c 
40IXD00  pounds 
45.00C  tlozer 
30000dD7e« 


'  TIM  kma  nave  not  Mei»  K^MMd  to  acccMnl  lor 
anv  #ntx>rts  exponotf  af\er  D^c&mbt*'  3',  tW7 

'in  Caisgow  2?9-r  only  TSUSA  •Mrntxm 
3643600,  3&6  46?C  xti  XA  *M0 

•ir  Caiegory  2?9-0  an  ts^SA  'vmoers  e»C(<i«i 
3W  3500,  365  4SJ0  WW  3^  *530 

Textiie  pntdacta  tn  Catfftjry  239  «Jid  MS 
which  b«v«  txcD  exported  to  ike  LNnted 
Slates  pnor  to  )anuary  1, 198tt  siuiU  aul  be 
Hubjeci  to  this  directive. 

Textf>e  produrts  m  Cafpgory  239  and  W5 
which  have  been  rrh^^f^  fmm  the  costorfy 
of  dM  US  CaRtnm*  Servwe  of»def  the 
provwunsof  l»l'SC   1448(bl  or 
I4rt4i sjnrt A;  pnor  lo  liie  eftectnpe  date  fj  this 
<i  I  r«cltv«  ttMtii  mji  be  dented  entry  under  itLS 
directive 

Import  cbur^es  already  made  lo  Catei^ory 
1129  are  to  be  retained  and  applied  to  the 
limits  estabhshed  in  this  directive  for 
Catesoncs  229-F  and  229-0.  ai  appropriate. 
Charges  already  made  to  Cate«o«y  M6  are  lo 
he  charged  to  the  newly  mersed  Catfgones 
M5/e46.  Imports  amounting  to  VOiifl  dozen 
and  17.347  pounds  shalt  be  chuTted  to 
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Categories  G45  and  239,  respectively,  (or  the 
import  period  January  1, 1968  through  May  31. 
1988.  Additional  charges  will  be  supplied  as 
data  become  available. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exceplicin  to  the  rulemaking  provisions  of  b 
U.S.C.S53(a)(l). 
Sincerely, 
lames  H.  Babb. 

Chairman.  Commiiico  For  the  Implementation 
of  Textile  ARreemenis. 
[FR  Doc  88-21389  Filed  9-19-88:  8:45  am) 
BILLING  COOC  UIO-OR-M 


Adjustment  of  Import  Limits  for 
Certain  Cotton,  Wool,  Man-Made  Fiber, 
Silk  Blend  and  Other  Vegetable  Rber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  Korea 

Siplcmber  IS.  lyott. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  September  22. 1988. 

Authority:  £.0. 118S1  of  March  3. 1972.  as 
amended;  Section  204  of  the  Agricultural  Act 
of  1958.  as  amended  (7  U  S  C.  1854). 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimbung  Pham,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U^.  Department  of  Commerce 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-6041.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 377-3715 
SUPPLEMEKTARY  INFORMATION:  The 

current  limits  for  certain  categories  in 
Groups  11  and  iV  are  being  adjusted  for 
carryforward  applied  but  not  used  and 
special  carryforward  used  during  the 
previous  agreement  period. 

A  description  of  Ihe  textile  categories 
in  terms  of  T.S-U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745.  published  on  December  16. 
1987).  Also  see  53  FR  161.  published  on 
January  5. 1988. 

The  letter  lo  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  lo  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 
its  provisions. 
James  H.  Babb, 

Chairman.  Committee  for  the  implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  Textile 
Agreements 

SeptemlienS.  1988. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  30. 1987  by  Ihe 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  Imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Korea  and 
exported  during  the  period  which  began  on 
lanuary  1, 1988  and  extends  through 
December  31. 19BH. 

Effective  on  Sept.  22. 1988,  Ihe  directive  of 
December  30, 1987  is  amended  further  to 
adjust  the  reslmint  Itmita  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and  the 
Republic  of  Korea: 


Calegmy 

Adiusted  I2HTIO  liml  < 

3« __- 

78.459  dozen^ 

433/434 

17.2S4  dozen  ol  which  not  inofe  Bian 

13.165  dozen  shal  be  m  Cstegonr 

433  end  no(  more  than  6.768  dozen 

5haU  be  m  Calegoiy  434. 

641 

966.964  dozen. 

642 

82.247  dozen 

647/B48_. 

1.1B8.1B9  dozen 

*  The  limrts  have  not  been  adiusted  to  account  for 
any  imports  exported  aftar  December  31.  1987 

The  Commilloe  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exceptions  to  tbe  rulemaking  provisions  of  5 
U.S.C.  553|a)(lJ. 
Sincerely, 
lames  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(PR  Doc  8S-Z1420  Filed  9-l»-6S:  8:45  am] 

BILUNQ  CODE  »GtO-M-H 


Amendment  of  Exempt  Certification 
Requirements  for  Handmade  Textile 
and  Apparel  Products  Exported  from 
Pakistan 

Sfp!i':]il>i'r  \b.  VMHS- 

AOENCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

exempt  certification  requirements. 


EFFECTIVE  DATE:  September  22, 1988. 

Authority:  E.0. 1  ItiSl  of  March  3. 1972.  as 
Hmended:  Section  204  of  the  Agricultural  Act 
of  1956,  as  amended  (7  U.S-C  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Novak,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)377-4212. 

SUPPLEMENTARY  INFORMATION:  The 
Governments  of  the  United  States  and 
Pakistan  agreed  that  certain 
handloomed  textile  products  of  the 
cottage  industry  of  Pakistan  made  from 
handloomed  fabrics  and  items  that  are 
uniquely  and  historically  traditional 
Pakistani  products,  also  known  as 
"Pakistan  Items"  may  be  machine  sewn 
and  still  qualify  for  exemption  from 
quota  and  visa  requirements.    , 

A  copy  of  the  current  bilateral  textile 
agreement  is  available  from  the  Textiles 
Division.  U.S.  Department  of  Stale.  (202) 
647-1998. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tanff 
Schedules  of  the  United  States 
Annotated  {see  Federal  Regisler  notice 
52  FR  47745.  published  on  December  16. 
1987).  Also  see  FR  25257.  published  on 
June  6. 1983:  50  FR  26028,  published  on 
June  24. 1965  and  52  FR  21611.  published 
on  June  a  1987. 
James  H.  Babb, 

Chairman.  Committee  for  Oie  Implementation 
of  Textile  Agreements. 

Committee  For  Tbe  ImplemenlatiDn  of  Textile 
Agreements 

September  15. 1968. 
Commissioner  of  Custom*. 
Department  of  the  Treasury.  Washington.  DC 
30229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  10  you  on  May  Z7, 1963.  as  amended. 
by  the  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements.  That 
directive  established  visa  and  exempt 
certification  requirements  for  certain  cotton. 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products 
exported  from  Pakistan. 

F.nective  on  Sept.  22, 1988.  the  directive  of 
March  27. 1983  is  amended  further  to  cancel 
the  requirement  that  certain  handloomed 
textile  products  of  the  cottage  industry  of 
Pakistan  made  from  handloomed  cottage 
industry  fabncs  of  Pakistan  and  designated 
"Pakistan  items"  may  be  machine  sewn  and 
still  qualify  for  exemption  from  quota  and 
visa  requirements. 

Vou  are  directed  to  permit  entr>'  mlo  the 
Customs  territory  of  the  United  States  (i.e.. 
the  50  Stales,  the  District  of  Columbio  and  the 
Commonwealth  of  Puerto  Rico)  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  handloomed 
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tt'xnle  products  m^de  From  WfulMOfneil 
f^hnca  which  are  cut  and  sewn  by  '.he  use  cf 
'readirss  or  power  driven  sewing  nxachuiea 
rind  "Pakistan  ftema"  made  from  handTaume<i 
u^'ru.H  pr(3<fuced  or  mantifar.fured  .n 
P^^;<)tan  ntd  exported  froia  Pwkistaa  oa  tad 
dt'ter  SepiemtwT  22.  ISSft  Uat  which  Ihe 
Guv«>mnnnt  of  PakiatAn  ha*  ^atued  m 
exempt  certification. 

Except  for  "Pakistan  items",  wearing 
apparel  products  handmade  from 
t^andirxHscd  fabric  umI  toweJamsde  frofn 
ridndtooned  fatMtc  continue  to  be  snbfect  to 
quota  and  visa  fwiuirereeoM. 

The  Comni'.Lee  Uu  ihe  Lmfuexienuttor.  \A 
Tev.Lle  Agreemecla  haa  detfinnuied  \hd,\ 
these  actions  fall  withm  the  foreign  affairs 
exi:e?'.j>n  tu  ihe  njleodkin^  provisions  of  5 
I.'  SC   55.7faim 

S:nr.erely. 
lames  R  Babb. 

Cbairnwn.  Conumuee  forine  Impiteieatoaon 
c'  TejcLile  Agreements 
[FR  One  e8-a-*lS  nied  9-l»-aa:  a4&  am) 

aNJJMOCCOC  B)*-eiM« 


COMMODITY  FUTURES  TRADING 
COUUtSSlON 

Kansas  City  Board  ot  Trad«:  Proposed 
Amendments  RaJatlnfi  to  the  Sorghum 
Futures  Contract  and  a  Proposal  to 
Recommence  Trading  In  That  Contract 

agency:  Commodtty  Fufurw  Trading 

CommiBBHjn. 

action:  Notice  of  proposed  contract 

market  rule  changes- 

SUMMARy:  The  Kansaa  City  Board  of 

Trade  CKCBT"  or  -Exchange')  has 
submittal  for  the  »ora|h«m  fu hires 
contract  a  number  of  proposed  changes 
;n  the  s'andards  and  procedures  relating 
to  the  delivery  of  sorghum.  incttKlmg 
aaierxboents  to  the  delrvery  points, 
quality  Standards,  and  quality  prict 
clifferentiala.  In  accordance  with  tection 
5-i!l2)  of  (he  Commodity  Exeharwe  Act 
and  achng  porsnant  to  the  authonr>- 
delesjared  try  Commission  Regulation 
140  9e,  the  Director  of  the  Division  of 
Economic  Analysis  ("DivLaion")  of  the 
Co.Tirnodity  Futures  Trading 
ConfMnisaion  [  Commissiofi  '}  has 
d-etermined,  on  behalf  of  the 
Commission,  that  these  proposals  an  of 
ma(or  economic  signiRcamre.  fn 
addition,  the  KCHT  has  sttbmmed  a 
proposal  to  recommence  trading  in  the 
sorghum  futures  contract,  which  now  is 
dormant  within  the  tnedning  of 
Comnaiision  Regulalioo  5,2.  On  behalf  of 
the  Commission,  the  DiMswn  ts 
requesting  ctMmnent  on  these  proposals. 
OATi:  Comments  mast  be  received  on  or 
before  October  20. 1988. 
ADDRESS:  Interested  persiins  shooul 
submit  their  views  and  comments  lo 


lean  A.  Webb,  Secrelary.  Commodity 
Futures  Trading  Commisswin.  2033  K 
Street  NW..  Washington.  L)C  206SI. 
Keierence  thouUi  be  made  lo  the 
amendments  to  the  KCBT  sorj^bum 
futures  contract. 

FOR  Fmrmm  iNFomNAnoN  coffrAcr 
Fred  Unse.  Division  of  Economic 
Analysis.  Commodity  Futures  Tradtrrg 
Commission.  Ziwa  K  Street  KW.. 
Washington.  DC  205m  f202|  254-7303. 
SUPPLEMENTARY  INFORMATION:  TKt' 
Exchange  submitted  proposed 
amendment*  to  the  sorghura  futures 
c-untraci  thsl  would; 

(1)  Provide  that  the  No.  1  yellow 
sorghum  ^rsde  be  deliverable  a!  a  3- 
cent-per-bushel  premram  rather  than  af 
par.  change  the  existing  discount  of  3 
cents  per  bushel  for  No  3  yellow 
sorghum  to  a  5-cent-per-busbel  discount, 
and  establish  special  maiumum  levels  of 
damage  and  foretgn  matter  for  So.  3 
yellow  sorghum.  The  existing  and 
propoeed  deliverab^  nfnides  of  sorghum 
and  their  corresponding  price 
differentials  are  shown  below: 


Current 


(c«n(s  (far  busnel) 

Mo.  1  Yeaow  Sor^tmrm      .1  Pv +3 

No,  2  YtHow  Sorghum       .   Rv Par 

No  3  ytUem  Sofg^urr*  '     |  -3 j  _5 

.^ . J I 

'  UrxJar  t^^e  txoposa'  No  3  yeWow  wrgfiwrr  earv 
dered  or  futures  ccKnfacw  shaN  oe  sabfoci  to  a 
^''^ajtwnum  o(  ;"\.  (3»rr\aqe  and  ^0^  toreign  mattar 
"^"^■s  comcares  wtin  the  manr^aa  of  ^O^  and  t?%. 
'■esoec1(ve^  unCyf  t^e  otttomi  u  i  f^wtn  s'jrxlanJs 
*cx  that  grade 

(2)  Specify  that  dehvery  in 
satisfaction  of  futures  contracts  must  be 
at  regular  warehouses  located  in  Kansas 
City.  Miss nari- Kansas:  St.  loseph. 
Missouri.  Atchison.  Kansas;  and 
Topeka,  Kansas.  Delivery  at  all  of  these 
locations  would  be  at  par.  Current 
provisions  allow  delivery  only  in  regular 
warehouses  located  m  Kansas  City, 
Kf issori  rr- Kansa  s . 

(3)Reduce  the  minimum  storage 
capacity  for  elevator  regularity  to 
100.000  from  .500.000  bushels. 

(4)  Increase  the  maxtmum  daily  prfce 
fluctuation  limit  for  the  contract  to  15 
cents  from  10  cents  per  bushel. 

(5)  Establish  position  Kmits  of  three 
(3)  million  bushels,  net  long  or  net  shojt. 
m  the  spot  month,  any  single  month,  and 
all  months  combined- 

(B)  Delete  the  requrremenl  that 
delivery  of  sorghum  by  regular 
warehouses,  when  ordered  loaded  ool 
by  holders  of  regular  warehouse 
receipts,  be  with  rail  frevght  bilUng  e^ual 
to  the  Lincoln.  Nebraska  rate  for 
application  to  either  Fort  Smith, 


ArJtansas.  or  for  export-  Also,  under  the 
proposal,  the  dehvenng  warehouseman 
no  lunger  would  be  retjuired  to  funiish 
transit  billing  on  sorghum  represented 
by  warehouse  receipts.  Therefore,  the 
freight  billing  al  a  delivery  poiat  would 
be  flat. 

With  regard  to  these  proposals  to 
amend  the  contract,  the  KCBT  noted 
that: 

|T|he  operation  of  the  propoa«J  ruWf ») 
would  allow  recommencement  oi  tradiOR  in 
gram  sorghum  hitarea  btised  00  contract 
terms  that  are  m  keeping  with  current 
sorghum  cash  market  practufs  and  that 
aren't  biased  Inwards  either  the  buyer  or 
Kfiler  The  purpose  is  to  ulita  a  more  accurate 
hedging  vehicle  than  cum  futures  for  ihtisv 
invnlved  in  gram  sorghum  production. 
consHmptwn  and  merchandwing  Com 
futurt'S  are  cturcntly  ubmJ  ••  a  avbatihife  Inr 
sorvihtim  futarea  The  effect  wotitd  be  to 
reduce  sorahum  hedgmg  risks  assotidtcd 
with  the  substitute  com  rontrart  and  to 
provide  a  more  prectie  wnibtRn  pricioft 
mediaiusm. 

The  sorghum  futures  contract  is  not 
currently  listed  for  trading  and  ia 
dormant  under  Commission  Relation 

5.2.  Under  Regulation  5  2.  an  exchange 
mu»(  sulmtit  for  Commrssion  rrmew  and 
approval,  pursuant  to  seirtion  5a(12)  of 
the  Commodity  Elxchan}^  Act  (Act)  and 
Commission  Regulation  1  4l(bi.  an 
appropriate  bylaw,  rule,  regulation  or 
resolution  !o  recommence  trading  in  a 
dormant  contract  Accordingly,  the 
Exchange  has  submilled.  pursuant  to 
section  5afl2)  of  the  Act  and 
Commission  Regulation  1.41(b].  a 
proposal  to  list  additional  months  in  the 
contract. 

The  Commission  is  seeking  comment 
on  the  proposed  amendments  and  with 
respect  to  the  KCBTs  proposal  to 
recommence  trading  in  the  sorghum 
contract. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  S«-crf»tariat.  Commodity 
Futures  Trading  Commission.  2G33  K 
Street  NW..  Wsshin^Um  tXTsofW. 
Copies  of  the  amended  terms  and 
condition  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mad  at  the 
above  address  or  by  phone  at  (*JU^1  254- 
6314. 

The  material  tDbmilted  by  the 
F.xchange  in  support  oi  the  proposed 
amendments  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (5  US  C.  552)  and  the 
Commission's  regulations  thereunder  (17 
CFTl  Part  145  fl9»7|).  Requests  for  copies 
of  such  matenal  should  be  made  lo  the 
FOI.  Pnvacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  (he  Commission's 
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headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendments  should  send  such 
comments  to  jean  A  Webb,  Secrelary. 
Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington.  DC  20581.  by  Ihe  specified 
dale. 

Issued  at  Woshington.  DC  on  September 
15. 1988- 
Paula  A.  Totini. 

Director.  Division  of  Eronomic  Analysis. 
\hK  Dor  afl-21440  Piled  9-19-88:  8:45  ami 
BILUNO  CODE  US1-41-W 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Committees;  Establishment.  Renewals, 
Terminations,  etcj  Defense 
Intelligence  Agency  Advisory  Board 

action:  Re\'i.sed  charter  of  Ihe  Defense 

i:,!i  i!;>;fnre  Agenc>'  Advisory  Board. 

SUMMARY:  Under  the  provisions  of  Pub. 
!..  92-4ft3.  "Federal  Advisory  Commitlce 
Act."  notice  is  hereby  given  that  the 
Defense  Intelligence  Agency  Advisory 
Board  has  been  determined  to  be  in  the 
public  interest  and  has  been 
recharlered.  effective  September  7, 1988 
The  revised  charter  reflects  Ihe  change 
from  its  former  designation  as  the 
Defense  Intelligence  Agency  Scientific 
Advisory  Committee  to  its  present  title. 

The  Defense  Intelligence  Agency 
Advisory  Board  will  provide  advice  not 
only  on  scientific  and  technical  matters 
of  concern  to  ofi"icials  in  the  Defense 
Intelligence  Agency  (DIA),  but  also  on 
the  broader  operational  aspects  of  the 
Agency's  mission.  The  revised  charier 
shows  cognizance  of  the  increased 
responsibilities  assigned  to  DIA  with 
respect  to  providing  intelligence  suport 
to  combat  units,  and  developing  joint 
intelligence  doctrine  as  welt  as 
integrating  intelligence  and  operational 
planning. 

September  14,  ISafl, 

Unda  M-  Bynum, 

Alternate  OSD  Federa!  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  68-21406  Filed  9-19-88;  8:45  am] 

BILUNO  CODE  UIO-Of-41 


Defense  Advisory  Committee  on 
Military  Personnel  Testing;  Meeting 

Pursuant  to  Pub.  L  92-4B3.  notice  is 
hereby  given  that  a  meeting  of  the 
Defense  Advisory  Committee  on 


Mihtary  Personnel  Testing  is  scheduled 
to  be  held  from  8:30  a.m.  to  5:00  p.m.  on 
October  27. 1988.  and  from  8:30  a.m-  to 
noon  on  October  28, 1988.  The  meeting 
will  be  held  at  the  Holiday  Inn  Crowne 
Plaza.  333  Poydras  Street  New  Orleans. 
Louisiana  70130.  The  purpose  of  the 
meeting  is  to  review  Armed  Services 
Vocational  Aptitude  Battery  (ASVABI 
printing  procedures.  ASVAB  18-19  score 
reporting.  ASVAB-14  survey  results, 
current  and  future  plans  for  pre- 
enlistment  screening  tests,  and 
adaptability  screening  research.  Persons 
desiring  lo  make  oral  presentations  or 
submit  written  slalements  for 
consideration  at  the  Committee  meeting 
must  contact  Dr.  Anita  R.  Lancaster, 
Executive  Secretary.  Defense  Advisory 
Committee  on  Military  Personnel 
Testing.  Office  of  the  Assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel),  Room 
2B271.  the  Pentagon.  Washington.  DC 
20301-4000.  telephone  (202)  097-9271.  no 
later  than  October  7, 1988. 
September  15. 1988. 
LM.  Byoum. 

■Altprnale  OSD  Federal  Register  Liatson 
Officer.  Dnpartwent  ofDefimse. 
|FR  Doc  B8- 21410  Filed  9-19-68;  8:45  am] 

BttLMG  COOC  nW-Ol-H 


Meeting:  Defense  Information  School 
Board  of  Visitors 

agency:  Defense  Information  School 
Board  of  Visitors.  DoD. 
ACTION:  Notice  of  meeting. 

summary:  a  meeting  will  be  held  to 

review  administration  and  content  of 

the  Defense  Information  School's  public 

affairs  programs  of  instruction.  The 

meeting  is  open  lo  the  public  and  will  be 

conducted  in  Room  270A.  Building 

*400.  the  Defense  Information  School. 

Ft.  Benjamin  Harrison.  IN  4621&-8200. 

dates:  October  6,  1988—8:00  a.m.  to  4:00 

pjn.,  and  October  7. 1988 — 8:00  a.m.  to 

1:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  W.  Green.  Internal 

Information  Plana.  American  Forces 

Information  Service,  601  North  Fairfax 

St..  Suite  311.  Alexandria.  VA  22314- 

2007. 

September  16. 1988. 

t^M.  Byoum. 

Alternate  (USD.  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc  88-21409  Filed  9-19-68;  6:45  am) 

BHJJMQ  CODE  3t10-«1-M 


Organization  of  the  Joint  Chiefs  of 
Staff;  Joint  Strategic  Target  Planning 
Staff  (JSTPS).  Scientific  Advisory 
Group:  Closed  Meeting 

agency:  joint  Strategic  Target  Planning 

Staff 

ACTION:  Notice  of  closed  meeting. 

summary:  The  Director,  Joint  Strategic 

Target  Planning  Stafl^has  scheduled  a 

closed  meeting  of  the  Scientific 

Advisory^  Group. 

DATE;  The  meeting  will  be  held  un 

November  8.  1988. 

ADDRESS:  The  meeting  will  held  al 

Offutt  AFli.  Nebraska. 

FOR  FURTHER  INFORMATION  CONTACT 

The  loint  Strategic  Target  Planning 
Staff.  Scientific  -Advisory  Group.  Offull 
Af-'B.  Nebraska  68113 

SUPPLEMEITTARV  INFORMATION:  The 

purpose  of  the  meeting  is  to  discuss 
strategic  issues  which  relate  to  the 
development  of  the  Single  Integrated 
Operational  Plan  (SIOPJ.  Full 
development  of  the  topics  will  require 
discussion  of  information  classified  TOP 
SECRET  in  accordance  with  Executive 
Order  12356.  April  2. 1982-  Access  lo  this 
information  must  be  strictly  limited  to 
personnel  having  requisite  security 
clearances  and  specific  need-to-know. 
Unauthorized  disclosure  of  the 
information  lo  be  discussed  al  Ihe  SAG 
meeting  could  have  exceptionally  grave 
impact  upon  national  defense. 
Accordingly,  the  meeting  will  be  closed 
in  accordance  with  5  U  SC.  552b(cHl] 

September  15. 1988. 

L.M.  Bynum. 

Alternate  OSD.  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doa  8&-21411  Filed  9-19-88;  8  45  am) 

BIUJHG  CODE  MtO-01-« 


Procurement:  Data  Acquired  From 
Contractors  Under  Defense 
Contractors 

agency:  Under  Secretary  of  Defense 

(Arquisition).  DoD. 
ACTION:  Notice. 


summary:  The  Department  of  Defense  is 
firmly  commitled  to  reducing  the  amount 
of  data  acquired  from  contractors  under 
defense  contracts.  These  data 
requirements  are  imposed  :n  contracts 
through  the  citing  of  Data  Item 
Descriptions  (DID'sl  m  the  Contract 
Data  Requirements  List  (CDRL)-  We 
suspect  that  there  are  DIDs  which 
overspecify  requirements,  are 
duplications  of  other  DID's  or  otherwise 
result  in  an  unnecessary  paperwork 


3&4B2 
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burden  upon  the  public.  Inremal  effects 
,^re  being  undertaken  by  DoD  to  reduce 
the  number  of  these  types  of  DtD's.  Your 
help  in  specifically  identifying  the  DID's 
which  could  be  eliminated  or  improved 
will  be  appreciated.  The  input  resulting 
from  this  request  will  be  used  to  reduce 
the  number  of  DID's  and  thereby  reduce 
the  paperwork  burden  placed  upon  the 
public.  At  this  time  comments  are 
requested  on  DID's  that  fall  into  the 
following  categories  [reference  DoD 
5010.12-L  .-Acquisition  Management 
Systems  and  Data  Requirements  Control 
List  (A.MSDL)  CMPS  (Composites 
Technology);  FORC  (Forsings);  MEGA 
(Metal  Castingsl;  MFFT  (Metal  Finishes 
and  Finishmg  Processes  and 
Procedures  I,  SOLD  iSoidenng);  THDS 
(Screw  Threads):  THJM  (Thermal 
joining  of  Metals).  Comments  on  other 
categories  of  DlDs  were  requested  in 
previous  Federal  Register  .Notices 
DATE  Comments  or  a  request  for 
extension  should  be  received  by 
.November  21, 1988.  Requests  for 
e.xtension  will  be  considered  on  a  case 
by  case  basis. 

AOORESS;  Comments  should  be 
forwarded  to  Mr.  Carl  Berry,  Defense 
Data  Management  Office. 
OASD(P&LJDDMO.  5203  Leesburg  Pike. 
Suite  1401,  Falls  Church,  VA  22041. 
FOR  FUBTHER  INFORMATION  CONTACT: 

,A  list  of  the  DIDs  in  the  above 

categones,  a  copy  of  individual  DID's  or 

a  copy  of  each  of  the  DID's  may  be 

obtained  from  Mr.  Carl  Berry,  Defense 

Data  Management  Office,  5203  Leesburg 

Pike,  Suite  1401.  Falls  Church,  VA  22041. 

•••lephone  |703)  755-2.554 

Seplemljer  14,  l^W 

L.M.  Bynutn, 

Alternate  OSD  Fedtrcl  R^^s.'^r  Liaison 

Officer.  Di'fwrtment  of  Defense. 

Seplemtwr  14,  1988. 

jFR  Doc,  9»-21407  Filed  9-19-88:  8:45  am] 

BILLING  COOE  HI0-01-M 


DEPARTMENT  OF  EDUCATION 
ICFDA  No:  84.0030 

Invttatlon  of  Applic3tlons  for  New 
Awards  Under  the  Bilingual  Education; 
Academic  Excellence  Program  lor 
Fiscal  Year  1989 

Purpose-  Provides  grants  to  local 
educational  agencies,  institutions  of 
higher  education,  including  junior  or 
community  colleges,  and  private 
nonprofit  organizations.  Eligible 
applicants  may  apply  separately  or 
lomtly. 

The  purpose  of  the  awards  is  to 
disseminate  effective  bilingual 


education  practices  for  limited  English 
proficient  students. 

Deadline  for  TransmiCtaJ  of 
Applications:  November  14. 1988. 

Deadline  for  Intergovernmental 
Review  Comments:  January  13. 1989. 

Applications  Available:  September  21. 
1988. 

Available  Funds:  The  Administration 
has  requested  S3.400.000  for  this 
program  for  fiscal  year  1989  However, 
the  actual  level  of  funding  is  contingent 
upon  final  congressional  action. 

Estimated  Range  of  Awards:  $125.0(X^- 
$175,000. 

Estimated  A  verage  Size  of  A  wards: 
$150,000. 

Estimated  Number  of  Awards:  22. 

Project  Period:  38  months. 

.Applicable  Regulations:  (a)  The 
Bilingual  Education:  Academic 
Excellence  Program.  (34  CFR  Part  524). 
and  (bl  the  Education  Department 
General  Administrative  Regulations  34 
CFR  Parts  74,  75.  77.  78.  79.  and  80. 

Additional  Factors:  In  accordance 
with  34  CFR  524.32(b).  the  Secretary— in 
evaluating  applications  under  the 
published  criteria — distributes  an 
additional  15  points  among  the  factors 
listed  in  S  S24.32(a)  as  follows:  (1) 
Historically  undcrserved  (6  points):  (2) 
Geographic  distribution  (6  points);  (3) 
Relative  number  and  proportion  of 
children  from  low-income  families  (3 
points). 

Far  Applications  or  Information 
Contact:  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs.  U.S. 
Department  of  Education.  400  Maryland 
Avenue  SW..  (Room  5628.  Mary  E. 
Switzer  Building).  Washington.  DC 
20202-6642-  Telephone:  (202)  732-1813. 

Program  Aulhorily  20  U.S  C.  3291(b)(4). 

Dated  September  H.  1988. 
Alkaa  Cora, 

Director.  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 
(ra  n<ic.  fl»-214fll  Filed  9-19-88;  8:45  am) 

BILUNG  CODE  40MH)I-M 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award;  Intent  To 
Award  a  Grant  to  ttie  Louisiana  State 
University 

AOENCV:  US  Department  of  Energy. 
ACTION:  Notice  of  restricted  eligibility 

for  grant  award. 

SUMMARV:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600  7(b)(2)  it  is  restricting  eligibility  for  a 
grant  under  procurement  request  No.  19- 
8SBC14204.000  to  the  Louisiana  Stale 
University  for  an  effort  entitled.  "Cyclic 
COj  Injection  for  Light  Oil  Recovery: 


Performance  of  a  Cost-Share  Field  Test 
in  Louisiana". 

Scope:  The  purpose  of  the  proposed 
research  is  to  demonstrate  successful 
field  implementation  of  the  COi  huff-n- 
puff  process  for  the  enhanced  oil 
recovery  of  light  crude  oil.  This  entails 
studying  many  reservoir  and  operational 
parameters  and  requires  that  laboratory 
and  field  results  be  interselected.  LUS 
will  outline  a  research  plan  to  complete 
the  development  and  testing  of  a  new 
low-cost  enhanced  oil  recovery  (EOR) 
method.  This  new  method  has  shown 
promise  in  preliminary  laboratory 
experiments  and  in  early  field 
applications  conducted  by  major  oil 
companies.  The  method  is  similar  to 
cyclic  steam  injection  and  is  therefore 
referred  to  as  cyclic  carbon  dioxide 
injection  or  carbon  dioxide  huff-n-puff. 
Since  the  same  well  is  used  for  injection 
and  production,  the  process  can  be 
applied  to  single-well  reservoirs, 
separate  fault  blocks,  small  fields,  and 
large  continuous  reservoirs.  The  COi 
huff-n-puff  process  offers  a  fast, 
economical  alternative  to  conventional 
EOR  methods. 

The  projected  period  of  the  grant  is 
two  (2)  years.  DOE  participation  will  be 
$250,000  with  LSU  contributing  5250.000 
during  the  grant  term. 

FOR  FURTHER  INFORMATION  CONTACT 

U.S.  Department  of  Energy.  Pittsburgh 
Energy  Technology  Center.  Acquisition 
and  Assistance  Division.  P.O.  Box  10940, 
MS  921-15.5.  Pittsburgh,  PA  15236.  Attn: 
David  N.  Bamett.  Telephone:  AC  412/ 
892-5912. 

Dated:  September  2.  19B8, 
Gregory  |.  Kawalkln. 

Acting  Director.  Acquisition  and  Assistance 
Division. 

[FR  Doc.  88-21480  Filed  9-19-88;  8:45  am| 
WUJNC  COOE  S490-01-W 


Financial  Assistance  Award;  Intent  To 
Award  a  Grant  to  the  Underground 
Injection  Practices  CouncU 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  restricted  eligibility 
for  grant  award. 


SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  (JFK 
800.7(b)(2)  it  is  restricting  eligibility  for 
the  grant  under  procurement  request 
number  19-48BC14304.000  to  the 
Underground  Injection  Practices  Council 
(UIPC)  for  the  review  of  state  programs 
for  underground  injection  control. 

Scope:  The  grant  award  is  to  assist 
UIPC  in  conducting  a  review  of  state 
UIC  regulatory  programs  to  assess  their 
effectiveness  applicable  to  Class  11  wells 
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under  the  Safe  Drinking  Water  AcL 
Class  11  welts  are  those  injection  wells 
used  for  either  the  disposal  of  fiuids 
associated  with  oil  and  gas  production, 
the  injection  of  fiuids  for  enhanced  oil 
recovery,  or  for  the  storage  of  liquid 
hydrocarbons. 

This  program  will  provide  the 
following  benefits  to  the  Department  of 
Energy.  Fossil  Ener^  program: 
— Furthers  the  exchange  of  information 

between  states,  which  may  contribute 

to  the  development  and  enhancement 

of  regulations  applicable  to  Class  II  oil 

and  gas  injection  wells. 
— Supports  the  efforts  of  the  interagency 

workgroup  (of  which  various  states. 

the  Department  of  Interior  and  DOE 

are  members)  which  was  established 

by  EPA  to  evaluate  Federal 

regulations  applicable  to  Class  11 

injection  wells. 
— Serves  as  a  potential  means  for 

identifying  research  needs,  and 
— f^ovides  information  relevant  to  FE 

environmental  policy  and  regulatory 

analysis  activities. 

The  projected  term  of  the  grant  will  be 
one  year,  conducted  in  Cabfornia. 
Texas,  and  other  states  as  funding 
permits.  The  Department  intends  to 
contribute  approximately  S45,0(K) 
towards  this  effort 

FOR  FURTHER  INFORMATION  CONTACT: 

US.  Department  of  Energy.  Pittsburgh 
Energv  Technology  Center.  P.O.  Box 
10940.' MS  921-165  Pittsburgh.  PA  15236. 
Atln:  Gregory  ).  Kawalkln.  Telephone: 
AC  412/892-6039. 

Dale:  Augum  31. 1988. 
Gregory ).  KawBUdn, 

Aclina  Director,  Acquisition  and  Assistance 
Division. 
(FR  Doc.  88-21459  Filed  9-19-88:  8:45  am) 

BIUJNG  COOC  MSIHI1-4I 


Economic  Regulatory  Administration 

I  ERA  Docliet  No  86-62-NGl 

Order  Granting  Auttiorlzation  to  Ocean 
State  Power  To  Import  Natural  Gas 
and  Record  of  Decision  In  Compliance 
Wltti  National  Environmental  Policy 
Act 

AGENCY:  Economic  Regulatory 
Administration.  DOE. 
Acnott:  Notice  of  order  granting 
authorization  to  import  natural  gas  and 
record  of  decision. 

SUMMARY:  The  Economic  Regulatory 
Adminislratjoo  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  thai  it 
issued  an  order  (DOE/ERA  Opinion  and 
Order  No.  243-A)  on  September  14. 1988. 
pursuant  to  section  3  of  the  Natural  Gas 


Act  (NGA).  m  ERA  Docket  No.  86-62- 
NG.  authorizing  Ocean  Slate  Power 
(Ocean  State)  to  import  up  to  100.000 
Mcf  per  day  of  Canadian  natural  gas 
over  a  20-year  period  beginning  on  the 
date  of  the  first  delivery.  The  gas  is 
intended  to  fuel  a  new  power  plant  to  be 
built  by  Ocean  State  in  Rhode  Island, 
scheduled  to  begin  operation  in  late 
1989.  The  new  facilities  required  to 
supply  the  power  plant  with  gas  include 
pipeline  looping  adjacent  to  Tennessee 
Gas  Pipeline  Company's  (Tennessee) 
existing  gas  transmission  pipeline  in 
New  York  and  Massachusetts,  and  a 
new  pipeline  in  Massachusetts  and 
Rhode  Island. 

A  copy  of  that  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room.  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
(202)  586-9478.  The  Docket  Room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m..  Monday  through  Friday. 
except  Federal  holidays. 

In  conjunction  wilh  the  order,  the  ERA 
is  issuing  this  Record  of  Decision, 
pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1505)  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  of  1969 
(,NEPA)  and  the  DOEs  guidelines  for 
compliance  with  NEPA  (52  FT!  47562. 
December  15. 1987)  The  ERA  has  two 
alternative  courses  of  action  it  may  *.rtUr 
in  processing  an  application  to  import 
natural  gas.  It  may  grant  Ihe  application 
(with  or  without  conditions)  or  deny  the 
appbcatlon.  In  deciding  to  approve  the 
authorization  requested  by  Ocean  State, 
the  ERA  considered  the  competitiveness 
of  the  import  in  the  markets  served. 
need  for  the  supply,  security  of  supply. 
and  the  environmental  impact  of  the 
proposal.  The  ERA  relied  on  the  Ocean 
State  Power  Project  Final 
Environmental  Impact  Statement  (FEIS) 
issued  by  the  Federal  Energy  Regulatory 
Commission  (FERC)  on  July  11. 1988 
(FERC/ElS-0050).  In  assessing  the 
environmental  effects  of  granting  the 
import.  The  FEIS  which  was  adopted  by 
Ihe  DOE  fDOE/EIS-01401  examines  the 
impacts  of  constructing  both  the  power 
plant  and  the  additional  transmission 
facilities. 

ERA  concluded  thai  Ihe  proposed 
import,  which  will  be  made  under  a 
markel-responsive  gas  purchase 
contract  containing  flexible  price 
adjustment  terms  and  no  take-or-pay 
requirement,  meets  the  DOE  guidelines 
concenung  competitiveness,  need  for 
the  supply,  and  security  of  supply,  and 
is  consistent  with  the  public  interest-  In 
addition.  Ihe  ERA  determined  that  the 
import  authorization  would  have  limited 


environmental  impacts  and  would  be 
environmentally  acceptable. 

FOR  FURTHER  INFORMATION  CONTACT. 

.Allyson  C,  ReiUy.  Natural  Gas  Division. 
Office  of  Fuels  Programs.  Economic 
Regulatory  Administration.  Forrestal 
Building.  Room  3F-07a  1000 
Independence  Ave..  SW.  Washington. 
DC  20585.  (202)  588-9478. 

Carol  M.  Borgstrom.  Director,  Office  of 
NEPA  I^ojecl  Assistance.  U.S. 
Department  of  Energy.  Forrestal 
Building.  Room  3IXJ80,  Washington, 
DC  20585.  (202)  586-4600. 

SUPPI.EMENTARY  INFORMA'PON: 

I.  Decision 

In  DOE/ERA  Opinion  and  Order  No. 
243  issued  on  June  13, 1988,  in  ERA 
Docket  No.  86-62-NG.  the  ERA 
conditionally  authorized  Ocean  State 
Power  to  import  up  to  100,000  Mcf  per 
day  of  Canadian  natural  gas  over  a  20- 
year  term,  beginning  on  the  date  of  Ihe 
first  delivery,  to  fuel  a  new  power  plant 
it  plans  to  build  in  Bumllville.  Rhode 
Island.  The  power  plant  is  scheduled  to 
begin  operation  in  late  1989.  The 
authorization  was  conditioned  on  the 
DOE'S  review  of  the  FEIS  being 
prepared  for  the  Ocean  State  project  by 
the  FERC.  Subsequently.  Ihe  review  was 
completed.  Ihe  FEIS  was  adopted  by  the 
DOF^  and  a  final  authorization 
approving  the  import  was  Issued  to 
Ocean  Stale  on  September  14, 1988,  in 
DOE/ERA  Opinion  and  Order  No  243- 
A, 
n.  Project  Description 

The  project  involves  phased 
construction  and  operation  by  Ocean 
Stale,  a  general  partnership,  of  two 
natural  gas-fired.  250-megawatl 
combined  cycle  electric  generating  units. 
a  10-mile  pipeline  to  transport  process 
and  cooling  water  to  the  plant  from  Ihe 
Blackstone  River,  and  a  7.5-mile  pipeline 
to  deliver  No.  2  fuel  oil  10  the  sile  lor 
emergency  use  when  natural  gas  may 
not  be  available.  Interrelated  with  the 
Ocean  Slate  project.  Tennessee  Gas 
Pi|3eline  Company  (Tennessee),  a 
division  of  Tenneco.  Inc..  proposes  lo 
construct  additional  new  pipeline 
facilities  lo  supply  the  the  imported  gas 
for  the  power  plant.  The  new  facilities 
required  by  Tennessee  include  a  total  of 
25.5  miles  of  30-inch  diameter  pipeline 
looping  in  five  separate  segments 
located  adjacent  lo  existing  gas 
transmission  pipelines  in  New  York  and 
Massachusetts  and  a  new  delivery 
lateral,  consisting  of  11  miles  of  20-inch 
diameter  pipeline  from  Sutton. 
Massachusetts  to  Bumllville.  Rhode 
Island  (the  Rhode  Island  Extension).  The 
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Rhode  Island  Extension  would  be  used 
to  serve  the  Ocean  Stale  project  as  well 
as  provide  service  to  Providence.  Rhode 
Island.  Increases  in  compression  on 
Tennessee's  pipeline  at  three  existing 
compressor  stations  in  New  York  and 
Massachusetts  and  a  new  compressor 
station  in  New  York  are  also  needed  to 
enable  Tennessee  to  deliver  the  gas. 

III.  Governmental  Responsibilities 

For  Ocean  State's  proposed  pro)ect. 
the  issuance  of  several  major  permits 
and  authorizations  are  required  before 
the  project  can  proceed.  On  November 
19. 19Be,  Ocean  State  filed  an 
application  with  the  ERA  in  ERA  Docket 
No.  8ft-62-NC  for  authonzation  under 
Section  3  of  the  NGA  to  import  gas  from 
Canada  to  be  used  for  fuel  at  the  power 
plant,  Ocean  State  also  filed  an 
exemption  petition  with  the  ERA  on 
December  .31. 1986,  pursuant  to  the 
Powerplant  and  Industna!  Fuel  Act 
(FUA)  of  1978  (P-jb.  L.  95-^20)  to  exempt 
the  power  plant  from  the  statutory 
requirement  that  it  be  capable  of  using 
coal  or  another  alternate  fuel  as  a 
primary  energy  source  instead  of  natural 
^as  or  oil.  On  June  29. 19B8.  Ocean  Slate 
submitted,  pursuant  to  the  FV.\ 
Amendments  of  1987  (Pub.  L.  100-42),  b 
coal  capability  certification  in  place  of 
:he  previously  requested  exemption. 
Consequently,  the  power  plant  is  no 
longer  wilhm  the  F.RA  s  jurisdiction 
undf-r  ihe  FV.\.  While  construction  of 
rhe  power  plant  is  not  within  the  ERA's 
jurisdiction,  a  license  is  necessary  from 
the  Rhode  Island  Fnerflv  FaciHty  Siting 
Board  (EFSB). 

The  FERC  has  the  responsibility  under 
sections  3  and  7  of  the  NGA. 
respectively,  la  approve  the  place  of 
entry  for  imports  whenever  the  import 
involves  the  construction  of  new 
domestic  facilities  arid  to  certificate  the 
pipeline  facilities  supplying  the  gas. 
Inasmuch  as  the  gas  pipeline  facilities 
improvemenl/exlension  proposed  by 
Tennessee  is  a  related  part  of  the  Ocean 
State  project.  Tennessee  filed 
applications  with  the  FERC  on 
December  IB,  1966,  (FERC  Docket  Nos. 
CP8--75-000,  CP87-1 31-000,  CP87-131- 
001,  CP87-132-000.  and  CP87-132-O01)  to 
construct  and  operate  the  facilities 
which  would  be  used  to  transport  the 
Has  for  the  Ocean  Stale  project. 

The  EFSB  and  the  FERC  must  still 
mdke  final  decisions  on  their 
authorizations. 

IV.  Description  of  Alternatives 

The  FEIS  concluded  that  it  ts  likely 
that  there  will  be  a  need  for  additional 
power  resources  m  New  England  lo 
meet  the  expected  future  increases  in 
electricity  consumption  The  FEIS  also 


determined  that  if  the  demand  for 
electricity  cannot  be  met  because  the 
power  plant  is  not  built,  existing  public 
utility  companies  in  the  region  would 
need  to  look  elsewhere  for  an 
alternative  supply  of  electricity  lo  meet 
demand. 

The  ERA  has  two  alternative  courses 
of  action  in  processing  Ocean  State's 
application  to  import  natural  gas.  It  may 
grant  the  application  (with  or  without 
condibons)  on  deny  the  application.  If 
the  ERA  denied  (he  application  and 
thereby  prevented  delivery  of  Canadian 
gas  to  the  Ocean  State  plant.  Ocean 
State  would  be  required  to  secure 
alternative  sources  of  fuel  or  to  abandon 
the  project,  in  which  case  other 
generating  facihties  would  have  to  be 
built  to  meet  the  demand.  If  the 
application  Is  granted.  Ocean  Slate  may 
proceed  with  the  project  as  proposed. 
subject  to  any  conditions  imposed  by 
the  EFSB  and  the  FERC  Since  the  FEIS 
concluded  that  the  available 
alternatives  for  meeting  the  electrical 
demand  would  cause  impacts  greater 
than,  or  comparable  lo.  the  Ocean  Stale 
project,  the  ERA  has  concluded  that 
grantmg  the  import  authorization  is  the 
environmentally  preferred  alternative. 

The  FEIS  also  assessed  a  number  of 
power  plant  site  alternatives  and 
pipeline  route  alternatives.  Decisions 
concerning  these  alternatives  will  be 
made  as  part  of  the  FERC  and  EFSB 
approval  process  The  ERA  has 
examined  the  projected  impacts  of  these 
alternatives  and  has  concluded  that, 
regardless  of  which  are  allowed,  the 
resulting  environmental  impacts  would 
be  acceptable. 

V.  Basis  For  Decision 

The  pnncipat  criteria  in  choosing 
whether  to  approve  of  disapprove  a  gas 
import  project  is  the  requirement  under 
section  3  of  the  NGA  that  an  application 
to  import  gas  must  be  approved  unless, 
after  opportunity  for  hearing,  it  is 
determined  that  the  import  is  not 
consistent  with  the  public  interest.  In 
addition,  the  environmental  implications 
of  granting  or  denying  the  Import 
application  must  be  considered  pursuant 
to  NEPA. 

A.  Order 243  and 243~A 

The  ERA  is  guided  in  making  its 
determination  by  the  DOE's  natural  gas 
import  policy  guidelines  (49  FR  6664, 
February  22, 1984).  Under  this  policy,  the 
competitiveness  of  an  import  in  the 
markets  served  in  the  primary 
consideration  for  meeting  the  public 
mterest  test.  In  the  case  of  long-term 
arrangements  such  as  this,  need  for  the 
gas  supply  and  security  of  supply  are 
also  important  considerations. 


The  ERA  found  that  the  import 
arrangement  meets  the  DOE  policy 
guidelines.  The  gas  wilt  be  markcl- 
responsive  because  the  purchase 
contract  contains  an  automatic  price 
adjustment  mechanism,  price 
renegotiation  provisions,  and  no  take-or- 
pay  requirements.  Since  Ocean  State 
would  incur  no  take-or-pay  or  minimum 
bill  obligation  in  connection  with  this 
import,  it  is  reasonable  to  assume  that 
Ocean  Slate  will  not  take  gas  if  it  is  not 
the  most  competitively  priced  supply 
available.  Under  the  policy  guidelines, 
need  is  presumed  to  be  a  function  of 
competitiveness-  Based  on  the 
marketability  of  gas  under  the 
arrangement,  the  ERA  therefore 
determined  that  there  is  a  need  for  the 
proposed  import.  With  respect  to 
security  of  supply,  the  ERA  found  that 
the  import  will  not  lead  lo  any  undue 
dependence  on  an  unreliable  source  of 
supply  nor  otherwise  compromise  the 
energy  security  of  the  nation  over  the  20- 
year  term  of  the  import  proposal. 
Therefore,  the  ERA  found  that  the 
proposed  import  would  be  consistent 
with  the  public  interest. 

B.  Environmental  Determination 

The  FERC  was  the  lead  Federal 
agency  in  conducting  an  examination  of 
the  environmental  effects  of 
constructing  both  the  power  plant  and 
Tennessee's  additional  transmission 
facilities  and  preparing  the  Ocean  State 
FEIS  for  the  project-  Included  in  the  FEIS 
were  a  discussion  of  the  impacts  of 
providing  the  power  by  other  means, 
and  an  evaluation  of  power  plant  site 
alternatives  and  pipeline  route 
alternatives,  The  DOE  p.jrticipaled  as  a 
cooperating  agency  dunng  the 
preparation  of  the  FEiS.  and  the  ERA 
relied  on  the  FEIS  (which  was  adopted 
as  a  DOE  EIS)  in  assessing  the 
environmental  effects  of  granting  or 
denying  the  import  authorization. 

1  Power  Generation 

If  the  required  supply  is  provided  by 
electric  generating  facilities  thai  use  oil. 
coal,  or  nuclear  fission  as  fuel  sources, 
substantial  adverse  environmental 
impacts  could  occur  from  that  use,  in 
contrast  to  the  relatively  minor 
environmental  impacts  of  the  Ocean 
State  project.  Other  alternative  types  of 
generation  to  the  combined-cycle 
technology  chosen  by  Ocean  State, 
including  fluidized  bed  combustion,  gas 
turbines,  and  Integrated  gasification/ 
combined-cycle  were  found  to  be  more 
costly  and  the  environmental  impacts 
greater,  or  comparable  to,  the  impacts 
from  combined-cycle  plants.  Other 
technologies  using  n?newQb!e  sources 
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[hydroelectric,  wind,  solar,  and 
geothermal  power)  were  judged  to  be 
technically  limited  for  the  geographic 
area,  and  therefore  not  practicable. 

Z.  Power  Plant  Location 

The  FEIS  evaluated  two  primary 
allemative  sites  for  the  power  plant  in 
addition  lo  Ocean  State's  proposed  site 
di  Sherman  Farm  Road  in  BurrillviUe. 
Rhode  Island.  Those  sites  were  the 
Br>'ant  College  site  in  Smithfield.  Rhode 
Island,  and  the  Ironstone  site  in  nearby 
Uxbridge,  Massachusetts.  All  are 
located  within  nine  miles  of  one 
another.  The  Ironstone  site  was 
identified  as  the  environmentally 
preferred  alternative  to  the  Sherman 
Farm  Road  site  with  regard  to  land  use 
compatibility,  wetland  impacts,  upland 
clearing,  and  buffer  area  The  FEIS 
concluded,  however,  that  the  overall 
differences  between  Ocean  Stale's 
proposed  site  and  the  two  alternative 
sites  was  not  significant,  and  with 
certain  mitigating  measures, 
construction  and  operation  of  the  power 
plant  at  the  Sherman  Farm  Road  site 
would  have  a  limited  adverse 
environmental  impact  and  would  be 
environmentally  acceptable.  Although 
the  Ironstone  site  was  the  preferred 
alternative,  the  estimated  cost 
differential  is  S40  lo  $50  million  greater 
for  that  site  than  for  the  Sherman  Farm 
Road  site,  or  about  15  percent  of  the 
present  estimated  capital  cost  for  the 
power  plant. 

Five  alternative  routes  replacing  all  or 
portions  of  the  proposed  alignment  of 
the  oil  and  water  pipelines  to  the 
Sherman  Farm  Road  site  were 
considered  in  the  FEIS.  The 
environmentally  preferred  route  consists 
of  the  OP-1,  OP-4.  and  OP-5 
alternatives.  It  would  be  preferrable  to 
Ocean  Stole's  proposed  route  because  of 
the  advantages  of  constructing  both  the 
oil  and  water  pipelines  in  the  same 
trench.  In  addition,  the  proposed  oil  and 
water  pipeline  route  which  follows 
primarily  city  streets  and  local  highways 
would  disrupt  traffic  during  construction 
and  affect  residences  along  the  roads.  In 
contrast,  the  preferred  route  would 
mainly  follow  existing  or  abandoned 
railroad  and  electric  transmission  line 
rights-of-way.  and  would  result  in 
minimal  impact  or.  road  traffic 
residences,  and  wetlands,  and  minimize 
the  length  of  pipeline  required. 

An  alternative  to  using  an  oil  pipeline 
route  would  be  to  truck  No.  2  fuel  oil  lo 
the  power  plan  site.  However.  FEIS 
concluded  that  construction  of  an  oil 
pipeline  would  create  significantly 
fewer  and  less  severe  socioeconomic 
and  environmental  impacts  than 


transportation  of  the  backup  fuel  by 
truck. 

3,  Gas  Pipeline  Improvements 

The  FEIS  determined  that  the 
proposed  additions  and  upgrades  lo 
Tennessee's  existing  gas  pipeline 
facihties,  with  certain  mitigating 
measures,  would  have  a  limited  adverse 
environmental  impact  and  would  be 
environmentally  acceptable.  In 
evaluating  Tennessee's  proposed  new 
facilities  the  FEIS  examined  alignments 
and  alternatives  lo  two  of  the  five 
proposed  pipeline  loop  segments,  Loops 
5  and  7.  located  in  Madison  County. 
New  York,  and  Hampden  County, 
Massachusetts,  respectively,  as  well  as 
several  variations  or  modifications  lo 
the  proposed  route  for  the  Rhode  Island 
Extension.  No  alternatives  were 
proposed  for  the  other  new  loop  lines 
jLoops  1.  4.  and  6).  The  Nelson  Swamp 
bypass  and  the  Southwick  variation 
were  considered  alternative  routes  for 
Loops  5  and  7  to  avoid  crossing  a 
wetland  and  a  densely  developed 
commercial  and  residential  area.  Those 
alternatives,  however,  were  not  found  to 
be  significantly  superior  to  the  proposed 
route. 

The  proposed  route  of  the  Rhode 
Island  Extension  passes  through  a 
number  of  wetlands,  crosses  valuable 
sand  and  gravel  resources,  and  bisects 
two  parcels  of  undeveloped  lesidential 
property.  Three  route  modifications  to 
the  Extension  that  would  avoid  a  major 
wetland,  avoid  impinging  on  the 
development  potential  and  aesthetic 
quality  of  the  private  property,  and 
minimize  the  amount  of  virgin  right-of- 
way  used  for  the  pipeline,  namely  the 
Sutton  Forest  Power  Line  (V-lM). 
Seaver  (V-5).  and  Boston  Edison  Line 
(V-7)  variations,  were  identified  as 
environmentally  preferable  to  the 
proposed  route. 

An  alternative  proposed  by  Algonquin 
Gas  Transmission  Company  (Algonquin) 
for  rerouting  and  delivering  the  imported 
gas  through  its  existing  pipeline,  thereby 
eliminating  the  need  to  construct  the 
Rhode  Island  Extension  was  also 
examined.  The  FEIS  concluded  that, 
absent  alt  other  considerations,  the 
Algonquin  alternative  is 
environmentally  preferable  lo 
Tennessee's  proposal.  However,  taking 
into  account  Tennessee's  separate 
proposal  to  supply  Providence  Gas 
Company  (the  Rhode  Island  Extension 
would  be  sized  to  transport  the  Ocean 
State  and  Providence  Gas  Company 
volumes}  which  is  currently  pending 
before  the  FERC  in  another  proceeding 
and  is  the  subject  of  a  separate 
environmental  assessment,  future 
deliveries  of  gas  for  the  second 


combined-cycle  unit,  and  gas 
transportation  rales,  the  FERC  staffs 
analysis  indicates  that  there  would  be 
no  environmental  advantage  to 
Algonquin's  proposal  and  it  would 
require  later  construction  of 
substantially  more  than  11  miles  of 
pipeline. 

The  FEIS  concluded  that  no 
significant  impacts  would  occur  as  a 
result  of  the  proposed  compressor 
station  additions  and  construction  of  the 
new  compressor  station. 

VI.  Considerations  In  Implementing  The 
Decision 

The  FERD  and  EFSB  have  the 
principal  authority  and  direct 
responsibility  to  impose  and  monitor 
any  mitigation  conditions  through  their 
authorizations.  In  the  FEIS.  the  FERC 
staff  specified  mitigation  measures 
which  it  considers  appropnale  and 
reasonable  for  the  construction  and 
operation  of  the  power  plant  and  the 
natural  gas  pipeline  facilities.  These 
additional  mitigation  measures  would 
further  reduce  the  anticipated 
environmental  impacts.  With  respect  to 
the  measures  for  the  natural  gas 
pipeline,  the  FERC  staff  recommended 
thai  those  measures  be  attached  to  any 
certificate  issued  by  the  FERC.  With 
respect  to  the  measures  for  the  power 
plant,  the  FERC  staff  recommended  that 
the  FERC.  through  its  authorization  of 
the  Tennessee  pipeline  facilities,  require 
Ocean  Slate  lo  implement  those 
measures,  not  imposed  by  the  EFSB 
permits. 

While  it  is  uncertain  which,  if  any.  of 
the  various  recommendations/mitigation 
measures  would  be  implemented  or 
imposed  as  conditions  to  any 
authorizations  the  FERC  and  EFSB 
decide  to  issue,  the  ERA  has  determined 
that  the  impacts  of  constructing  and 
operating  both  the  power  plant  and  the 
proposed  Tennessee  gas  pipeline 
facilities  would  be  environmentally 
acceptable  under  any  of  the  allemative 
configurations  assessed  in  the  FEIS 

VII.  Conclusion 

The  decision  whether  to  authorize  this 
import  of  natural  gas  has  been 
evaluated  against  the  potential 
environmental  impacts.  The  ERA  has 
determined  that  granting  Ocean  State 
authority  to  import  Canadian  natural 
gas  is  the  environmentally  preferred 
alternative  to  denying  the  authorization. 
and  is  not  inconsistent  with  the  public 
interest  under  section  3  of  the  NGA- 
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Office  of  Hearings  and  Appeal* 
Proposad  Refund  Procedure* 

aoemcy:  Office  of  Heanngs  and 

Appeals.  DOE. 

ACTION:  Notice  of  special  refund 

procedures. 

summary:  The  Office  of  Hearings  and 

Appeals  (OHA)of  the  Department  of 
Energy  (DOE)  announces  ihe  proposed 
procedures  for  disbursement  of 
S28.217.343  plus  accrued  interest,  m 
alleged  cmde  oil  overcharge  funds 
obtained  from  Salomon.  Inc..  Coral 
Petroieum.  Inc..  International  Crude 
Corporation,  and  Conoco,  Inc.  The  OHA 
has  tentatively  determined  that  the 
funds  will  be  distributed  in  accordance 
With  the  DOE'S  Modified  Statement  of 
Resntutionary  Pohcy  Concerning  Crude 
Oil  Cases.  51  FR  27899  (August  4. 1986)- 
OATE  AND  AOOflcsS:  Comments  must  be 
filed  in  duplicate  within  30  days  from 
the  date  of  publication  of  this  notice  In 
t.'^e  Federal  Register  and  should  be 
addressed  to:  Office  of  Hearings  and 
Appeals.  U  S.  Department  of  Energy. 
1000  Independence  Avenue.  SW.. 
VVashmgton.  DC  20585.  All  comments 
s.houid  display  a  consoicuous  reference 
ro  Case  Number  KEF-0109. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  W.  Dulgan.  Associate  Director. 
Office  of  Heanngs  and  Appeals,  1000 
Independence  Avenue.  SW.. 
Washington.  DC  2G585.  (202)  586- 2860. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.2B2ib). 
notice  is  hereby  given  of  the  issuance  of 
the  Proposed  Decision  and  Order  set  out 
below.  The  Proposed  Decision  sets  forth 
'.he  procedures  that  the  DOE  has 
renlatively  formulated  to  distribute 
crude  oil  overcharge  funds  obtained 
from  Salomon.  Inc.,  Coral  Petroleum. 
Inc.,  International  Crude  Corporation, 
and  Conoco,  inc.  The  funds  are  being 
held  in  interest-beanng  escrows 
accounts  pending  distribution  by  the 
DOE. 

The  DOE  has  tentatively  decided  to 
distribute  these  funds  m  accordance 
with  the  DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Cnide 
Oil  Cases.  51  FR  27899  (August  4.  1986) 
Under  the  Modified  Policy,  crude  oil 
overcharge  monies  are  divided  among 
the  states,  the  federal  gavemment.  and 


injured  purchasers  of  refined  products. 
L.'r.der  the  plan  we  are  pr^ipnsing. 
refunds  to  the  states  would  be 
distributed  in  proportion  to  each  state's 
consumplioD  of  petroleum  products 
during  the  penod  of  price  controls. 
Refunds  to  eligible  purchasers  would  be 
based  on  the  number  of  gallon*  of 
petroleum  products  which  they 
purchased  and  the  extent  to  which  they 
can  demonstrate  mjury. 

Apphcations  for  refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized 

Any  member  of  the  pubhc  may  submit 
wntten  comments  regarding  the 
proposed  refund  procedures. 
Commenting  pariies  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  must  be  submitted  within  30 
days  of  publication  of  this  notice  ui  the 
Federal  Register  and  should  be  sent  to 
the  address  set  forth  at  the  beginning  of 
this  notice.  All  comments  received  will 
be  available  for  public  inspection 
between  the  hours  of  1  p.m.  and  5  p.m.. 
Monday  through  Friday,  except  Federal 
holidays,  m  the  Pubhc  Reference  Room 
of  the  Office  of  Heanngs  and  Appeals. 
located  in  room  lE-234.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585. 

Diite'  September  14.  1988. 
George  8.  Breziuy, 

Dirvclor.  Off:ce  of  Hearing  and  Appeals- 
September.  14. 1988. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

iniphnientction  of  Special  Refui\d 
Procedures 

N-imea  of  Firma:  Salomon,  Inc..  Coral 
Pptroleum.  Inc.,  International  Crude 
CorporaUon,  Conocu  Inc- 

Ddtes  of  Kiluiii.  |une  17,  198A,  August  2. 
1988.  August  2.  1988.  November  14.  IftftS. 

Case  Numbers  KEF-Cn09.  KEF-(ni4.  KEF- 
0115.  KFX-OOZ*^ 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Reguiaturv'  Administration 
(ERA)  may  request  that  the  Office  of 
Heanngs  and  Appeal*  (OHA)  formulate 
and  implement  special  refund 
procedures  10  CI-'R  205. 281-  These 
procedures  are  used  to  refund  momes  to 
those  injured  by  actual  or  alleged 
violations  of  the  DOE  pnce  regulations. 

The  ERA  has  filed  four  Petitions  for 
the  Implementation  of  Special  Refund 
Procedures  for  crude  oij  overcharge 
funds  obtained  from  Salomon.  Inc., 
Coral  Petroleum.  Inc.,  Inlemadonal 
Crude  Corporation  and  Conoco  Inc.' 


These  four  firms  remitted  a  total  of 
S28.217.343  to  the  DOE.'  An  additional 
54,644.590  in  interest  has  accrued  on  that 
amount  as  of  (uly  31. 1988.  This 
Proposed  Decision  and  Order  sets  forth 
the  OH.*\  s  plan  to  distribute  these 
funds  Comments  are  solicited. 

The  general  guidehnes  which  the 
OHA  may  use  to  formulate  and 
implement  a  plan  to  distnbute  refunds 
are  set  forth  in  10  CFR  Part  205.  Subpart 
V.  The  Subpart  V  process  may  be  used 
in  situations  where  the  DOE  cannot 
readily  identify  the  persons  who  may 
have  been  iniured  as  a  result  of  actual 
or  alleged  violabons  of  the  regulations 
or  ascertain  the  amount  of  the  refund 
each  person  should  receive.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authonty  of  the  OHA  to  fashion 
procedures  to  distnbute  refunds,  see 
Office  of  Enforcement.  9  DOE  H  82,508 
(1981  j.  and  Office  of  Enforcemeitt.  8 
DOE  %  82.597  (1981 1.  We  have 
considered  the  EJIA  s  requests  to 
implement  Subpart  V  procedures  with 
respect  to  the  monies  received  from  the 
four  firms  listed  above,  and  have 
determined  that  such  procedures  are 
appropnale. 

I.  Background 

On  fuly  28. 1986.  the  DOE  issued  a 
Modified  Statement  of  Restitutionary 
Policy  Concerning  Crude  Oil 
Overcharges.  51  FR  27899  (August  4. 
1986J  ("the  MSRP").  The  MSRP.  issued 
as  a  result  of  a  court-approved 
Settlement  Agreement  m  In  He.  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation.  M.D.L  No.  378  (D. 
Kan.),  provides  that  crude  oil  overcharge 
funds  will  be  divided  among  the  states, 
the  federal  government,  and  injured 
purchasers  of  refined  peirttleum 
products.  Under  the  MSKl*,  up  to  20 


'  On  ORCemb^T  12. 1085.  (h*  OHA  >uunl  • 
O^CiBiirn  and  Oder  concerning  the  petition  lo 


impJam«nt  refund  procedures  fnr  Hi  mtltion  id 
crude  oil  overctiante  funda  And  $3  million  In 
pwtralemr.  produLi  overriiarjje  fund*  obtained  fn»m 
Qmoru  Int  purauant  lo  a  court  approved 
•etilem^nt  Conoco  trn^  13  DOEI  a$.3ie  I19BS)  One 
cTudc  oil  refund  of  1135346  wu  granted  to  a  dtret-t 
purchsaer  o(  crude  oil  in  Uial  proceeding.  S«e 
lUMfKO  tnt    Lkflmana  Pi<wfr.  17  [X.)E1  «5ft22 
(IQMl   Wif  now  prnfArtW  U.  Jjilnbule  the  Jl O.HtM.  1  .'r4 
m  '▼sidual  fundft  in  ihe  Tonoco  microv#  arcniml 
[iIm*  uccrued  inl»reil,  pur*uani  to  iKe  procedurvn  m'I 
forth  in  thia  OeaMon. 

■  In  addilKin  to  the  SlO.8B4.IS4  ui  the  Conato 
escrow  fund,  Salomoo.  Inc  remnied  f1ft,J6«U)00  in 
'.he  I^OE  purauant  to  a  March  24.  IfWW  Consftnt 
OnWr  between  Salomon  and  the  rK)E.  (Vmaeni. 
Ordwr  number  eCOXOO240W:  Coral  Petrolmim.  Inc 
remiued  S1.0OUi)O0  purauani  lo  a  Betllomcnt 
approved  on  February  9.  IWS.  Conaert  Odtr 
Number  flSnXaD320W.  and  InipmaXunal  Crude 
Corporattoo  remitted  a  lolal  uftlOS.  188-00  puratMinl 
*o  a  CoQseni  Order  anltfred  mln  beiwewn  lU 
preatdeni.  Gregg  Pnlchard  and  the  [Kit  fur 
»d.CW34)8,  Conaent  Ord«r  Number  6AOX00327W 
and  an  award  by  the  bankrup'cy  tniatee  of 
IniemaltDnal  Crude  Corp.  lor  SeffjOBiM, 
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percent  of  these  crude  oil  overcharge 
funds  will  be  reserved  initially  to  satisfy 
valid  claims  by  injured  purchasers  of 
petroleum  products.  Eighty  percent  of 
the  funds,  and  any  monies  remaining 
after  all  valid  claims  are  paid,  are  to  be 
disbursed  equally  to  the  states  and 
federal  government  for  indirect 
restitution. 

The  OHA  has  been  applying  the 
MSRP  10  all  Subpart  V  proceedings 
involving  alleged  crude  oil  violations. 
See  Order  Implementing  the  MSRP,  51 
FR  29689  (August  20.  1986).  That  Order 
provided  a  period  of  30  days  for  the 
Tiling  of  any  objections  to  the 
application  of  the  MSRP.  and  solicited 
comments  concerning  the  appropriate 
procedures  to  follow  in  processing 
refund  apphcations  in  crude  oil  refund 
proceedings. 

On  April  10. 1987,  the  OHA  issued  a 
Notice  analyzing  the  numerous 
comments  which  it  received  in  response 
to  the  August  1986  Order.  52  FR  11737. 
The  Notice  set  forth  generalized 
procedures  and  provided  guidance  to 
assist  claimants  that  wish  lo  file  refund 
applications  for  crude  oil  monies  under 
the  Subpart  V  regulations.  All  applicants 
for  refunds  would  be  required  lo 
document  their  purchase  volumes  of 
petroleum  products  dunng  the  period  of 
Federal  crude  oil  price  controls  and  to 
prove  that  they  were  injured  by  the 
alleged  overcharges.  The  Notice 
indicated  that  end-users  of  petroleum 
products  whose  businesses  are 
unrelated  to  the  petroleum  industry 
would  be  presumed  to  have  absorbed 
the  crude  oil  overcharges,  and  need  not 
submit  any  further  proof  of  injury  to 
receive  a  refund.  Finally,  we  staled  that 
refunds  would  be  calculated  on  the 
basis  of  a  per  gallon  refund  amount 
derived  by  dividing  crude  oil  violation 
amounts  by  the  total  consumption  of 
petroleum  products  in  the  United  States 
during  the  penod  of  price  controls.  The 
numerator  would  consist  of  crude  oil 
overcharge  monies  that  were  in  the 
DOE'S  escrow  account  at  the  lime  of  the 
M.D.L.  378  settlement,  or  were 
subsequently  deposited  in  the  escrow 
account,  and  a  portion  of  the  funds  in 
the  M.D.L  378  escrow  at  the  time  of  the 
settlement. 

The  DOE  has  applied  these 
procedures  in  numerous  cases  since  the 
April  1987  Notice,  see,  e.g..  Shell  Oil  Co.. 
17  DOE  H  85.204  (1988)  [Shell  Oil),  and 
Ertyest  A.  Allerkamp.  17  DOE  I  85.079 
(1988)  [Allerkamp),  and  the  procedures 
have  been  approved  by  the  United 
States  Distnct  Court  for  the  District  of 
Kansas.  Various  Stales  had  filed  a 
Motion  with  that  Court,  claiming  that 
the  OHA  violated  the  Settlement 


Agreement  by  emploving  presumptions 
of  injury  for  end-users  and  by 
improperly  calculating  the  "refund 
amount  to  be  used  in  those  proceedings. 
On  August  17. 1987.  the  Court  issued  an 
Opinion  and  Order  denying  the  States" 
Motion  in  its  entirely.  The  Court 
concluded  that  the  Settlement 
Agreement  "does  not  bar  OHA  from 
permitting  claimants  to  employ 
reasonable  presumptions  in 
affirmatively  demonstrating  injury 
entitling  them  lo  a  refund."  In  He:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation.  671  F.  Supp.  1318. 
1323  ID.  Kan.  1987).  The  Court  also  ruled 
that,  as  specified  in  the  April  1987 
Notice,  the  OfiA  could  calculate  refunds 
based  on  a  portion  of  the  M.D.L  378 
overcharges.  The  latter  ruling  was 
recently  affirmed  by  the  Temporary 
Emergency  Court  of  Appeals  In  He:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation.  3  Fed.  Energy 
Guidelines  126.604. 

n.  The  Proposed  Refund  Procedures 

A.  Refund  Claims.  We  now  propose  to 
apply  the  procedures  discussed  in  the 
April  1987  Notice  to  the  crude  oil 
Subpart  V  proceedings  that  are  the 
subject  of  ihe  present  determination.  As 
noted  above.  $28,217,343  in  alleged 
crude  oil  violation  amounts  is  covered 
by  this  Proposed  Decision.  We  have 
decided  to  reserve  initially  the  full  20 
percent  of  the  alleged  crude  oil  violation 
amounts,  or  SS,643.469  (plus  interest)  for 
direct  refunds  to  claimants,  in  order  lo 
ensure  that  sufficient  funds  will  be 
available  for  refunds  (o  injured  parties. 
The  amount  of  the  reserve  may  be 
adjusled  downward  later  if 
circumstances  warrant. 

The  process  which  the  OHA  will  use 
to  evaluate  claims  based  on  alleged 
crude  oil  violations  will  be  modeled 
after  ihe  process  the  OHA  has  used  in 
Subpart  V  proceedings  to  evaluate 
claims  based  upon  alleged  overcharges 
involving  refined  products.  See 
Mountain  Fuel  Supply  Co..  14  DOE 
t  85.475  (1986)  [\fountam  Fuel).  As  in 
non-crude  oil  cases,  applicants  will  be 
required  to  document  their  purchase 
volumes  and  to  prove  that  they  were 
injured  as  a  result  of  the  alleged 
violations.  Applicants  who  were  end- 
users  or  ultimate  consumers  of 
petroleum  products,  whose  businesses 
are  unrelated  lo  the  petroleum  industry. 
and  who  were  not  subject  to  the  DOE 
price  regulations  are  presumed  to  have 
absorbed  rather  than  passed  on  alleged 
crude  oil  overcharges.  In  order  to 
receive  a  refund,  end-users  need  not 
bubmit  any  further  evidence  of  injury 
beyond  volumes  uf  product  purchased 
during  the  period  of  crude  oil  price 


controls.  See  .4   Torncone.  15  DOE 
%  85.495  at  88,893-96  (1987).  Reseller  and 
retailer  claimants  must  submit  detailed 
evidence  of  injury,  and  may  not  rely  on 
the  presumptions  of  injury  utilized  in 
refund  cases  involving  refined 
petroleum  products  Id.  They  can. 
however,  use  econometric  evidence  of 
the  type  employed  in  the  OHA  Report  to 
the  District  Court  m  the  Stripper  Well 
Litigation,  6  Fed.  Energ>'  Guidelines 
^  90.507  (June  19. 1985).  Applicants  who 
executed  and  submitted  a  valid  waiver 
pursuant  to  one  of  the  escrows 
established  in  the  Settlement  Agreement 
have  waived  their  nghls  to  apply  for 
crude  oil  refunds  under  Subpart  V.  See 
Boise  Cascade  Corp..  16  DOE  ^  85.214  at 
88.411  reconsideration  denied.  16  DOE 
11  85.494  (1987J:  Sea-Land  Service.  Inc.. 
16  DOE  t  85,496  at  88.991  n.l  (1987) 
Refunds  to  eligible  claimants  who 
purchased  refined  petroleum  products 
will  be  calculated  on  the  basts  of  a 
volumetric  refund  amount  derived  by 
dividing  the  crude  oil  violation  amounts 
involved  in  this  determination 
(S28.217.343)  by  the  total  consumption  of 
petroleum  products  in  the  United  States 
during  the  period  of  pnce  controls 
(2.020.997.335.000  gallons).  See  Mountain 
Fuel  14  DOE  at  88,868.  This  approach 
reflects  the  fact  that  crude  oil 
overcharges  were  spread  equally 
throughout  the  country  by  the 
Entitlements  Program.  =>  This  yields  a 
volumetric  refund  amount  of  50.00001396 
per  gallon  for  the  four  proceedings 
involved  in  this  determination.  We 
propose  to  adopl  a  deadline  of  October 
31, 1989  for  refund  applicalions 
submitted  pursuant  to  this  Decision.  See 
World  Oil  Corp..  17  DOE  1!  85.658  11988). 
As  we  stated  in  previous  Decisions,  a 
crude  oil  refund  applicant  will  be 
required  lo  submit  only  one  appbcation 
for  crude  oil  overcharge  funds.  See 
Allerkamp.  17  DOE  at  88.176.  Any  party 
that  has  previously  submitted  a  refund 
application  in  crude  oil  refund 
proceedings  need  not  file  another 
application.  A  deadline  of  lune  30, 1988 
was  established  for  all  first  stage  crude 
oil  refund  proceedings  implemented 
pursuant  to  the  MSRP  up  lo  and 
including  Shell  Oil  See  A.  Tarricone. 
Inc..  16  DOE  l  85.681  (1987);  Allerkamp. 


'  The  Deparlmenl  of  Energy  eaiabbshed  the 
EnlitJemcnta  Program  to  equalize  acceai  Id  the 
benefiiB  of  crude  oil  pnce  cnntrols  among  all 
dc'inesiic  refiners  and  thttr  downatreatn  cuslomer*. 
To  accomplish  thie  goal,  refinera  were  reqgin?d  to 
make  transfer  pavmenla  amonf!  ibemaevea  through 
the  purchase  and  sale  of  "enlillemenl»  "  This 
t>alancing  mechanism  had  the  effec'  of  emnly 
disbursing  overchar(tes  rvtuUm^f  from  crude  oil 
miftc«r!ificalion»  Ihrougboui  the  domestic  refiniag 
induftlry  See  Amber  Refimng  Inc.- 13  DOB  1  68^7 
at  8t).5e4  JI96SI- 
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r  DOE  at  88.178;  Shell  Oil.  17  DOE  at 
88.408.  Any  applicant  that  files  a  refund 
application  after  that  deadline  will  be 
eligible  to  receive  a  refund  based  only 
on  '.he  volumetric  amounts  approved 
subsequent  to  that  date  in  the  second 
5iage  of  disbursements.  This  volumetric 
refund  amount  will  be  increased  as 
additional  crude  oil  violation  amounts 
a.-e  received  in  the  future.  Applicants 
nay  be  required  to  submit  additional 
information  to  document  their  refund 
Claims  for  these  future  amounts-  .Notice 
of  any  additional  amounts  available  in 
the  future  will  be  published  in  the 
Federal  Re^slar 

B.  Payments  to  the  Slates  and  Federal 
Government.  Under  the  terms  of  the 
.MSRP.  we  propose  that  the  remaining  80 
percent  of  the  alleged  crude  oil  violation 
amounts  subject  to  this  Proposed 
Decision,  or  S22.S73.874  plus  interest,  be 
disbursed  in  equal  shares  to  the  states 
and  federal  government  for  indirect 
restitution.  Refunds  to  the  stales  will  be 
in  proportion  to  the  consumption  of 
petroleum  products  m  each  slate  during 
tile  period  of  price  controls.  The  share  or 
ratio  of  the  funds  which  each  state  will 
receive  is  contained  m  Exhibit  H  of  the 
Settlement  .Agreement.  These  funds  will 
be  subject  to  the  same  lurutations  and 
.'eportmg  requirements  as  all  other  crude 
oil  monies  received  by  the  state  under 
the  Settlement  Agreement 

Before  taking  the  actions  we  have 
proposed  in  this  Decision,  we  intend  to 
publicize  our  proposal  and  solicit 
comments  on  it.  Comments  regarding  the 
tentative  distribution  process  set  forth  in 
this  Proposed  Decision  and  Order 
should  be  Filed  with  the  OHA  within  30 
days  of  its  publication  in  the  Federal 
Register. 

/( is  Therefore  Ordered  That: 

The  refund  amounts  remitted  to  the 


Department  of  Fjiergy  by  Salomon.  Inc.. 
Cora!  Petroleum  Inc..  International 
Crude  Corporation  and  Conoco  Inc. 
pursuant  to  the  Consent  Orders 
executed  respectively  on  .ManJi  24. 1988. 
February  8. 1988.  July  1. 198S  and 
.November  14. 1983  will  be  distributed  in 
accordance  with  the  foregoing  Decision. 
|FR  Doc  fl»-214S2  Filed  9-l»-88:  8:45  ami 
BIUJHO  COOC  M9O-01.M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-3450-11 

Callfofnla  State  Motor  Vehicle 
Polluthm  Control  Standards: 
Amendments  Within  the  Scope  of 
Previous  Wslvers  of  Federal 
Preemption;  Summary  of 
Determination 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  scope  of  waiver  of 
Federal  preemption. 

summary:  The  California  Air  Resources 
Board  (CARBI  has  notified  EPA  that  it 
has  adopted  amendments  to  its  exhaust 
emissions  standards  and  test  procedures 
for  1980  and  subsequent  model-year 
passenger  cars,  light-duty  trucks  (0-399 
lbs.  equivalent  inertia  weight  fEIW||  and 
medium-duty  vehicles  (0-3999  lbs.  FJW). 
I  Find  these  amendments  to  be  within 
the  scope  of  previous  waivers  of  Federal 
preemption  granted  to  California  for  its 
exhaust  emission  standards  and  test 
procedures  for  passenger  cars,  medium- 
duty  vehicles  and  light-duty  trucks. 
DATES:  Any  obfection  lo  the  findings  in 
this  noiice  must  be  filed  by  October  20. 
1988.  Upon  the  receipt  of  any  timely 


obiection.  EPA  will  consider  scheduling 
a  public  hearing  to  reconsider  these 
findmgs  in  a  subsequent  Federal 
Register  notice. 

AOOACSSes:  Any  objection  to  the 
findings  in  this  notice  should  be  filed 
with  .Mr,  Charles  N.  Freed.  Director, 
Manufacturers  Operations  Division 
lE.\-34t>-Fl,  US  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington.  DC  20480. 

Copies  of  the  California  amendments 
at  issue  in  this  notice,  a  decision 
document  conluming  an  explanation  of 
my  determination,  and  documents  used 
in  arriving  at  this  determination  are 
available  from  8,00  am.  to  3:00  p  m.  at 
the  Environmental  Prolection  Agency. 
Central  Docket  Section  (Docket  EN-88- 
06|.  Room  4.  South  Conference  Center. 
401  M  Street.  SVV.,  Washington,  DC 
20480.  Copies  of  the  decision  document 
can  be  obtained  from  EPA's 
Manufacturers  Operations  Division  by 
contacting  Leila  Holmes  Cook  as  noted 

below, 

FOR  FURTHER  INFORMATION  CONTACT 

Leila  Holmes  Cook.  Attorney/Advisor. 
Manufacturers  Operation  Division  (EN- 
340-F),  US  Fjivironmenlal  Protection 
Agency.  Washington.  DC  20460,  (202) 
382-2,S29, 

SUPPLEMENTARY  INFORMATION:  I  have 

determined  that  CARB's  amendments 
are  within  the  scope  of  waivers  of 
Federal  preemption  previously  granted 
pursuant  to  section  209(b)  of  the  Cean 
Air  Act.  as  amended  (Acl|, '  Prior  to 
amendment,  California's  primary  and 
optional  exhaust  emission  standards  for 
the  1984-1988  model  years  were  as 

follows: 


'42  FR  31039  (|un<!  32.  IVW?)  43  FF  20S49  IMoy  li 
13781.  43  fK  3S87S  |Au)|uII  IS  197B|.  4«  FR  J«74J 
liuly  15,  isail  and  40  TO  397]!  lOctobtr  la  1»B4|. 


1984-1966  Exhaust  Emission  Stanoabos  (q/mi)  for  Gasoune  and  Diesel-Powebed 
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BpginninR  with  the  1989  model  year. 
CARB's  changes  will  limit  the 
ijppiiciibility  t)f.  and  ultimately  ehminale 
Cdlifomia's  optional  oxides  of  nitrogen 
(NO,|  exhaust  emission  standards  of  07 
grams  per  mile  (g/mi)  to  be  met  for 
SO.CXW  miles  by  passenger  cars  and  1.0 
g/mi  to  be  met  for  50,000  miles  for 
medium-duty  vehicles  and  lighl-duty 
trucks  over  a  five-year  penod. '  By  the 
1994  model  year,  ati  gasoline-powered 
vehicles  '  must  meet  California's 
primary  NO,  standard  of  0.4  g/m. 
CARB's  amendments  provide  for  a  two- 
year  delay  tn  the  compliance  schedule 
with  the  primary  NO,  standard  for  small 
volume  manufacturers.  Therefore,  these 
changes  take  effect,  on  a  phase-down 
basis,  beginning  in  the  1989  model  year 
for  most  vehicles  (1991  model  year  for 
small  volume  manufacturers). 

In  addition.  C\RB's  amendments 
eliminate  forgasolme-powered  vehidoa 
all  100.000  miie  optional  exhaust 
emission  standards  for  non-methane 
hydrocarbons  (MMHC).  carbon 
monoxide  ICO)  and  NO,,  which  if 
elected,  would  require  compliance  for 
100.000  miles  ralher  than  50.000  miles 
(as  shown  above).  For  diesei-powered 
vehictefi  the  amendments  eliminate  both 
sets  of  100.000  mile  optional  exhaust 
emission  standards,  designated  as 
"Option  1"  above.  All  100.000  mile 
optional  standards  designated  as 
"Option  2"  Will  remdin  available  for 
diesel-powered  vehicles. 

Finally.  CARB  has  established,  for 
1989  through  1993  model  year  vehicles 
(1991-1995  model  year  for  small  volume 
manufacturers)  certified  lo  the  primary 
0.4  g/mi  NO,  slaniiard.  a  limited  recall 
program  for  engme  families  with  in-use 
emissions  greater  than  0,4  g/mi  NO,  but 
not  over  0.55  g/mi  NO,. 

These  changes  do  nnl  undermine 
California's  determination  that  its 
standards  are.  in  the  aggregate,  at  least 
as  protective  as  Federal  standards- 
Further,  the  dmendmenis  do  not  cause 
any  inconsistency  with  section  202(a)  of 
the  Act  and  raise  no  new  issues 
regarding  previously  waivers.  A  full 
explanation  of  my  determmation  is 
contained  in  a  decision  document. 
which  may  be  obtained  as  noted  above. 

Since  these  amendments  are  included 
within  the  scope  of  these  waivers,  a 
public  hearing  lo  consider  them  is  not 
necessary.  However,  if  any  party  asserts 
an  objection  to  these  fmdmgs  within  30 
days  of  the  date  of  publication  of  this 


notice.  EPA  will  consider  holding  a 
public  hearing  to  provide  an  opportunity 
lo  present  testimony  and  evidence  to 
show  that  there  are  issues  to  be 
addressed  through  a  section  2098(b) 
waiver  determination  and  that  1  should 
reconsider  my  findings. 

My  decision  will  affect  not  only 
persons  in  California  but  also  the 
manufacturers  located  outside  the  state 
who  must  comply  vsith  California's 
requirements  in  order  to  produce  motor 
vehicles  for  sale  in  California.  For  this 
reason,  I  hereby  determine  and  find, 
pursuant  to  section  30"'[b)  of  the  Act, 
that  this  decision  is  of  nationwide  scope 
and  effect. 

This  action  is  not  a  rule  within  the 
meaning  of  Executive  Order  12291,  46  FR 
13193  [February  19,  1981),  Therefore,  it  is 
exempt  from  review  by  the  Office  of 
Management  and  Budget  as  required  for 
rules  and  regulations  by  Executive 
Order  12291.  Additionally,  a  Regulatory- 
Impact  Analysis  is  not  being  prepared 
under  Executive  Order  12291  for  this 
"within  the  scope  "  determination  since 
it  is  not  a  rule. 

Also,  this  action  is  not  a  "rule"  as 
defined  in  the  Regulatory  Flexibility  Act, 
5  U.S.C.  sections  601(21  el  seq. 
Therefore.  EI'A  has  not  prepared  a 
regulatory  flexibility  analysis 
addressing  the  impact  of  this  action  on 
small  business  entities. 

Dated:  September  12. 19B& 
Don  R.  CUy. 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 
[FR  Doc.  B8-21397  Filed  9-19-88:  MS  am) 
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'PuMsnftpr  cant  of  over  5.000  lbs  QW.  howtrvpr. 
are  not  required  tn  meci  C^lifonua'fl  primary  NO, 
Btandard  uniil  ISM 

'Hereinafter  vptiicien"  ref^n  to  all  paMenger 
rars.  as  well  as.  medium-duly  vehicles  and  lighl- 
duty  trucks  up  lo  3096  tbs  EIW 


Bostic  Equipment  Garage  Drum  Site; 
Proposed  Settlement 

agency:  Er.virurimental  Protection 

Agency. 

ACTION:  Notice  of  proposed  settlement. 

summary:  Under  section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CFJ^CLA).  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  nt  the 
BoBtic  Equipment  Drum  Site,  Holly 
Ridge.  North  Carolina,  with  Mr  Marlow 
F.  Bostic.  EPA  will  consider  public 
comments  on  the  proposed  settlement 
for  thirty  days.  EPA  may  withdraw  from 
or  modify  the  proposed  settlement 
should  such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 


Ms.  Kay  L.  Crane.  Environmental 
Scientist.  Invesligation  and  Cost 
Recovery  Unit,  Site  Investigation  and 
Support  Branch-  Wa^lp  Management 
Division.  345  Courtland  Street  NE.. 
Atlanta.  GA  30365,  404-34?-5059, 

Written  comments  may  be  submitted 
to  the  person  above  by  October  20.  1988. 

Date:  September  9. 1986. 
|ae  R.  Franxmuthes 
Acting:  Rfy:,ona/  AdministratDr. 
IFK  Doc  86-21396  Filed  9-19~aa.  8:45  am) 
BfLUNC  COOC  «SW-«IMi 


FEDERAL  RESERVE  SYSTEM 
Consumer  Advisory  Counctt;  Iteettng 

The  Consumer  Advisory  Council  Hill 
meet  on  Thursday,  October  27  and 
Friday.  October  2&.  The  meeting,  which 
will  be  open  'o  public  observation,  will 
take  place  in  Terrace  Room  E  of  the 
Martin  Building,  The  October  27  session 
is  expected  to  begin  at  9:00  a.m.  and  lo 
continue  until  5:00  p.m.  with  a  lunch 
break  from  1:00  until  2:00  p.m.  The 
October  28  session  is  expected  to  begin 
at  9:00  a.m.  and  continue  until  1:00  p.m. 
The  Martin  Budding  is  on  C  Street. 
Northwest,  between  20th  and  21st 
Streets  in  Washington.  DC 

The  Councils  function  is  to  ad\nse  the 
Board  on  the  exercise  of  the  Board's 
responsibilities  under  the  Consumer 
Credit  Protection  .^ct  and  on  other 
matters  on  which  the  Board  seeks  its 
adnce.  Time  permitting,  the  Council  will 
discuss  the  following  topics: 

1.  Cashing  of  Government  Checks. 
Discussion  of  an  electronic  delivery 
system  under  which  institutions  would 
accept  government  payments 
electronically  and  would  make  cash 
available  to  recipients  for  a  nominal  fee. 

2.  Community  RtMnvt^stnienl  Act 
Update.  Staff  briefing  on  Boards 
response  to  the  19B3  Council  report  on 
the  Federal  Reserve's  implementation  of 
the  Community  Reinvestment  Act. 

3-  Small  Institutions'  Concerns. 
Discussion  of  regulatory  issues  that  hole 
special  concerns  for  small  financial 
institutions. 

4.  Consumer  Provisions  in  Pending 
Banking  BiUs.  Discussion  of  pending 
legislation  on  access  to  financial 
services,  govemment-cher.k  cashing, 
home  equity  lines,  truth  in  savings,  the 
Commuiiily  Reinvestment  Act.  and 
expanded  powers  for  finanaal 
institutions. 

5.  Report  by  the  Financial  Structure 
Committee.  Committee  report  briefing 
the  Council  about  restructuring  the 
financial  services  industry  as  an 
element  of  allowing  banks  and  other 
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financial  mstitutians  and  firms  to  offer  a 
wide  array  of  financial  products  in  a 
broad  range  of  geographic  markets. 

6,  Commsitee  Reports.  Updates  from 
Council  Committees  on  work  plans. 

7  Staff  Updates  Bnefing  on  the 
outlook  for  banking  and  consumer 
protection  legislation;  briefing  on  draft 
questionnarie  to  be  used  in  1989 
consumer  survey;  status  of  recent  Board 
regulatory  actions  in  the  area  of 
consumer  financial  services 

Other  matters  previously  considered 
by  the  Council  or  initiated  by  Council 
members  may  also  be  discussed. 

Persons  wishmg  to  submit  to  the 
Council  their  views  regarding  any  of  the 
above  top\cs  may  do  so  by  sendmg 
written  statements  to  Ann  Mane  Bray, 
Secretary,  Consumer  Advisory  Council. 
Division  of  Consumer  and  Community 
Affairs.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC  20551-  Comments  must  be  received 
no  later  than  close  of  business  Friday. 
October  21.  and  must  be  of  a  quality 
suitable  for  reproduction. 

Information  with  regard  to  this 
meeting  may  be  obtained  from  Bedelia 
Calhoun.  Staff  Specialist,  Consumer 
Advisory  Council.  Division  of  Consumer 
and  Community  Affairs.  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  DC  20551,  (202) 
542-2412.  Telecommunications  Device 
for  the  Deaf  (TDD)  users  may  contact 
Eamestine  Hi!!  or  Dorothea  Thompson, 
(202)452-3544 

Buard  of  Guvemors  of  the  Federal  Renerve 
System,  September  14.  1988. 
William  W  Wiles. 
Secretary  of  the  Board. 
jFR  Doc.  88-21367  Filed  9-19-88.  845  am] 

WUJMO  COOC  U10-0I-M 


BankAmerica  Corp.,  et  af;  Application 
To  Engage  de  Novo  In  Permissible 
Nonbanking  Activities 

The  company  listed  m  this  notice  hds 
filed  an  application  under  5225^(a)(l) 
of  the  Boards  Regulation  Y  (12  CFR 
225.23{a)(l)|  for  the  Board's  approval 
under  section  4(cU8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
l&43(c)(81)  and  \  225.21(a)  of  Regulation 
Y  (12  CFR  225.2l{a}]  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  m  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies  Unless  otherwise 
noted,  such  activities  will  be  conducted 
th.'-oughout  the  United  States- 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated  Once  the 


application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  thai 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices. "  Any  request  for  a 
heanng  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal- 

Commenla  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  7. 
1988. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harr>-  W  Green.  Vice 
President)  101  Market  Street.  San 
Francisco.  California  94105: 

1  BankAmerica  Corporation.  San 
Francisco.  California;  lo  engage  de  novo 
through  its  subsidiary.  BA  Futures. 
Incorporated.  San  Francisco.  California, 
in  providing  future  commission 
merchant  services  to  affiliates  and  non- 
aftiliates  with  respect  lo  futures 
contracts  and  options  on  futures 
contracts  covering  stock  indices  and 
municipal  bond  indices  pursuant  lo 
S  225.25|b)(18)  of  the  Board's  Regulation 
Y. 

Board  of  GovemorB  of  the  Fedeml  Reserve 
System.  September  14. 1988. 
lamei  McAfee, 

A.iS(M:icie  Secrvtary  of  the  Boani. 
|FR  Doc  88-21368  Filed  0-19-68;  B.45  am} 
VLUHO  COOC  U10-01^ 


Bank  of  Boston  Corp..  et  al.; 
Acquisition  of  Companies  Engaged  tn 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  \  225.23  (a)(2)  or  (0 
of  the  Board  9  Reguldlion  Y  (12  CFR 
225,23  (a|l2)  or  (f)  for  the  Board's 
approval  under  section  4(c)(B)  of  the 
Banking  Holding  Company  Act  (12 
U  S.C.  1843(c|(8))  and  S  225.21(a)  of 
Regulation  Y  (12  CFR  225,21(a))  lo 
acquire  or  control  voting  securities  or 
assets  of  a  company  engaged  in  a 
nonbanking  activity  that  is  listed  in 


S  225^  of  Regulation  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  such  activities  will  be 
conducted  throughout  the  United  States. 

F^ch  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processmg,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
conipetition.  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources. 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing. 
identifying  specifically  any  questions  of 
fact  thai  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  al  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  October  3, 1988. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  BOO 
Atlantic  Avenue.  Boston.  Massachusetts 
02106: 

1  Bank  of  Boston  Corporation, 
Boston,  Massachusetts,  to  acquire 
Future  Planning  Associates,  Inc.,  South 
Burlington.  Vermont,  and  thereby 
engage  in  providing  retirement  plan 
consulting,  design  and  actuarial  and 
administrative  services  to  corporations 
and  mdivlduals  pursuant  to  the  Board's 
order  of  March  6. 1986. 

D  Federal  Reserve  Bank  of  Kansas 
City  iThomaa  M.  Hoenig.  Senior  Vice 
(^resident)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  FirstMorrill  Company.  Omaha, 
Nebraska,  to  acquire  Morrill  Insurance 
Services.  Inc.,  Morrill,  Nebraska,  and 
Ansley  Insurance  Agency,  formerly 
Gardner/Vamey  Insurance  Agency. 
Ansley,  Nebraska,  and  thereby  engage 
in  offering  insurance  in  towns  with  a 
population  of  less  than  5.000  pursuant  lo 
fi225  25|b)|8|(iti)and  (b)(8)(vi)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  within  a  15-mile 
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radius  around  Momll  Nebraska,  an  a 
10-mile  radius  around  Ansley.  Nebraska. 

Board  of  Governors  of  Ihe  Federal  Reserve 
System,  SeptemberK.  1968. 
laoMM  McAfee, 

Associate  Sti-creiary  of  i/te  Board. 
jFR  Doc.  88-21368  Klied  9-19-88;  8:45  ami 
BILUNO  COOC  «W-Ot^ 


Big  Sioux  Financial  Inc..  et  aU 
Formation  of.  Acquisition  by.  or 
Merger  of  Banking  Holding 
Companies;  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  5  225,14  of  the  Board's 
Regulation  Y  (12  CFR  225141  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
3842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companv  has  also  applied  under 
§  225.23(«H2)  of  Regulation  Y  (12  CFR 
22S.23(a)l2|)  for  the  Boards  approval 
under  section  4(f;)(a)  of  the  Bank 
Holding  Companv  Act  (12  U.S.C. 
1843(c)(8|)  and  §225,21(al  of  Regulation 
Y  {12  CFR  225.21(a)|  to  acquire  or 
control  voting  secunties  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  ihat  is  listed  m  §  225.25  of 
Regulation  Y  as  closelv  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted. 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofTices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  un.sound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing. 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  thai  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


Comments  regarding  the  application 
must  be  received  at  the  Reserx-e  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  7. 
1988, 

A.  Federal  Reserve  Bank  of 
Minneapolis  (l^mes  M  Lyon.  Vice 
President)  250  M.irquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Big  Sioux  Flnaocial  Inc.,  EsleUine, 
South  Dakota;  to  become  a  bank  holding 
company  by  acquiring  98.3  percent  of 
the  voting  shares  of  Farmers  State  Bank 
of  Estelline,  Estelline.  South  Dakota. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire 
Farmers  State  Agency,  Estelline,  South 
Dakota,  and  thereby  conduct  general 
insurance  agency  activities  in  a 
community  with  a  population  of  less 
than  5.000  pursuant  lo  i  223.25(bJ(a)(iii) 
of  the  Board's  Regulation  Y-  These 
activities  will  be  conducted  in  Estelline. 
South  Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
Sysli-ir.,  September  U.  1988. 
James  McAfee, 

AssiK  liite  Secretary  of  the  Board. 
IFR  Doc.  88-21370  Filed  9-lS^-8a;  8:45  ami 
BILUHG  CODE  eSiO-OI-H 


Florida  Rrst  Intemattonal  Corp.,  et  al.; 
Formations  ot  Acquisitions  by;  arxl 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  L*,S.C,  1842|  and 
§  225.14  of  the  Board  s  Regulation  Y  112 
CFR  225.141  to  become  a  bank  holding 
company  or  to  acquire  a  bunk  or  banii 
holding  company  The  factors  ihnt  are 
considered  in  actmg  on  the  applications 
are  set  forth  in  section  3{cl  of  the  Act  112 
U.S.C.  1842I.CI}. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  il  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors,  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  thai  are  in  dispute 
and  summarizing  the  e\'idence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
7,1988. 


A.  Federal  Reserve  Bank  of  Atlanta 

(Roherl  E  Heck.  Vice  President)  104 
Marietta  Street.  NW..  Atlanta.  Georgia 
30303: 

1.  Florida  First  Internationa! 
Corparatwn.  Hollywood,  Florida;  lo 
become  a  bank  holding  company  by 
acquiring  80  percent  of  the  voting  shares 
of  Florida  First  International  Bank. 
Hollywood.  Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S  Epstein,  Vice  President)  2J0 
South  LaSaile  Street.  Chicago.  Illinois 
60690: 

1.  FN\V  Bancorp.  Inc.  Ellgin.  Illinois; 
to  acquire  100  percent  of  the  voting 
shares  of  Heritage  Group.  Inc.. 
Woodridge.  Illinois,  and  thereby 
indirectly  acquire  Heritage  Bank. 
Woodridge,  Illinois,  and  Heritage  Bank. 
Lemont.  Illinois.  Comments  on  this 
application  must  be  received  hv  Oclober 
4. 1988. 

2.  Indiana  Bancshares.  Inc., 
Greenwood.  Indiana,  to  acquire  100 
percent  of  the  voting  shares  of  Hoosier 
Bancshares,  Bloomington.  Indiana,  and 
thereby  induectly  acquire  The 
Bloomington  National  Bank. 
Bloommgton.  Indiana. 

3.  Pioneer  Bancorp.  Inc..  Chicago. 
Illinois;  to  become  a  bank  holding 
company  by  acquinng  100  percent  of  the 
voting  shares  of  Pioneer  Bank  h  Trust 
Company.  Chicago,  Ilimois 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  34. 1983. 
James  McAfee. 

Associate  Secrt-tcry  of  the  Board. 
1FRD(K  88-2137!  Filed  »-19-«a:  8:45  ami 

BILUNG  COOE  ft3l041-ll 


Change  in  Bank  Control;  Acquisitions 
of  Shares  of  Banks  of  Bank  Holding 
Companies;  John  J.  Gleason 

The  noiificants  listed  below  have 
applied  under  the  Change  m  Bank 
Control  Act  (12  U.S.C,  1817(j))  and 
5  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  hank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraphs  7  of  the  Act  (12 
U.SC.1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserx'e  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persona  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  October  3. 1988. 


I 
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A  Federal  Resene  Bank  of  Chicago 

(Ddvid  S.  Epslein.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  lUinoia 
60690: 

1  John  j.  Gleason.  to  acquire  23.63 
percent  of  the  voting  shares  of  Pinnacle 
Banc  Group.  Inc..  Oak  Brook.  Ilhnois. 
and  thereby  indirectly  acquire  First 
Nrihundl  Bdnk  of  Cicero,  Cirero.  Ilhnois. 

B  Federal  Reserve  Bank  of  San 
Francisco  (Hdrry  W.  Green.  Vice 
President)  101  Market  Street.  San 
Francisco.  CaHfornia  94105: 

1.  Hiroshi  Kaijima.  Tokyo.  Japan:  to 
acquire  TOO  percent  of  the  voting  shares 
of  Maui  Bancshares,  Inc..  Tacoma. 
Washington. 

Board  nf  G'.wemorB  of  the  Federal  Reserve 
System,  September  14.  1S88. 
laraes  McAfee, 

Associate  Secretary  of  the  Board. 
IFR  Doc  B8-21372  Filed  9-19-88;  8:4S  ami 

WLUNG  COOC  UID-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 
( Annoucemenl  No.  90 1  ] 

Cooperative  Agreements  for  Human 
Immunodeficiency  Virus  (HIV)/ 
Acquired  Immunodeficiency  Syndrome 
(AIDS);  Prevention  and  Surveillance 
Projects;  Availability  of  Funds  for 
Fiscal  Year  1989 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  for  Fiscal  Year  19fl9  for 
cooperative  agreements  for  Human 
Immunodeficiency  Virus  (HIV)/ 
Acquired  Immunodeficiency  Syndrome 
(.-MDS}  Prevention  and  Surveillance 
Projects, 

Authority 

These  proiects  are  authorized  under 
the  Public  Health  Service  Act:  section 
301(a)  (42  L'  S.C-  241(a)).  as  amended; 
section  304(a)  (42  U.SC,  2421a));  section 
306(b)  (42  U.S  C.  242klbj),  section  308(d) 
(42  use.  242m(d)l;  section  3n(b)  (42 
U.S.C.  243(h)):  and  section  318  (42  L'.S.C 
247c),  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  Number  is 
n.118. 

Eligible  Applicants 

Ehgible  appiicdnis  are  official  State 
and  local  health  agencies  who  are  the 
current  recipients  of  the  HlV/AIDS 
Prevention  and  Surveillance  cooperative 
agreements,  except  for  the  four  local 
Health  Departments  which  received 
surveilldnce  awards  in  FY  1988.  These 


cooperative  agreements  will  be 
consolidated  into  the  State  Health 
Department  awards.  In  addition, 
applicants  eligible  for  new  awards  are 
the  Republic  of  the  Marshall  Islands 
and.  in  consultation  with  the  Stale 
health  authority,  the  official  local  public 
health  agency  serving  the  majority  of  the 
population  of  any  Metropolitan 
Statistical  Area  or  Primary  Metropolitan 
Statistical  Area  which  has  reported 
more  than  2000  AIDS  cases  to  CDC  as  of 
June  1.  1988. 

Purpose 

The  purpose  of  the  Prevention  and 
Surveillance  Cooperative  Agreement 
program  is  to  assist  State  and  local 
public  health  departments  in  detecting 
and  preventing  the  further  spread  of 
HIV  infection  through  resource 
assessment;  active  surveiltance  and 
selected  epidemiologic  investigations: 
seroprevalence  surveys:  laboratory 
services:  knowledge,  attitudes,  beliefs, 
and  behavior  (KABB)  surveys/ 
assessments;  public  information 
campaigns;  health  education  and  risk 
reduction  (HE/RR)  activities: 
counsehng,  testing,  partner  notification, 
and  other  individual  behavior  change 
interventions;  involvement  and 
participation  of  community  based 
organizations,  particularly  those 
representing  and  serving  minority 
populations:  school  health  education 
collaboration:  and  evaluation  of  all 
activities  including  their  impact  on  risk- 
taking  behavior.  Throughout  all  these 
program  activities,  special  emphasis  is 
to  be  placed  on  active  surveillance  and 
prevention  of  AIDS  and  HIV  infection  in 
minority  populations,  particularly  Black. 
Hispanic.  Asian,  and  Native  American/ 
Alaskan  Native  minority  populations; 
and  other  populations  in  which  the  risk 
of  HIV  infection  and  AIDS  is  especially 
high. 

National  Program  Goals 

1.  To  establish  and  strengthen 
effective  HIV/AIDS  prevention  and 
surveillance  programs  at  alt  levels 
throughout  the  United  States  and  its 
territories. 

2.  To  reduce  the  risk  of  HIV  infection 
and  to  effect,  maintain,  measure,  and 
evaluate  the  significance  of  behavioral 
change  among  members  of  the  general 
population  and  individuals  whose 
behavior  places  them  at  risk  (e.g.. 
homosexual  and  bisexual  men, 
intravenous  drug  users). 

3.  To  develop  and  implement  effective 
programs  to  inform  and  educate  the 
general  public  in  order  to  gain  broad 
support  for  reasonable  and  effective 
HIV/AIDS  prevention  program  efforts 
throughout  the  United  States  and  its 


territories.  These  programs  must  be 
culturally  sensitive  and  language- 
specific  with  special  emphasis  directed 
toward  minority  populations. 

Centers  for  Disease  Control  Cooperative 

Activities 

V  Provide  consultation  and  technical 
assistance  in  planning,  operating,  and 
evaluating  prevention  and  surveillance 
activities. 

2.  Provide  training  in  surveillance, 
program  planning  and  management, 
organization  of  community  resources. 
pre-  and  posttest  counseling,  and 
notification  of  sex  and  needle-sharing 
partners. 

3.  Provide  up-to-date  scientiFic 
information  regarding  risk  factors  for 
HIV  infection,  preventive  measures,  and 
program  strategies  for  prevention  of  HIV 
infection. 

4.  Provide  (a)  a  national  performance 
evaluation  system  forlaborator> 
procedures  related  to  the  ELISA  and 
Western  blot  or  other  appropriate 
testing  procedures,  and  (b)  laboratory 
training  that  includes  current  scientific/ 
technical  information  about  the 
practical  as  well  as  the  theoretical 
sensitivity  and  specificity  of  the 
different  serological  tests. 

5.  Develop,  refine,  and  disseminate 
HIV/AIDS  prevention  and  surveillance 
program  information  which  describes 
effective  methods  to  carry  out  program 
activities  and  monitor  progress. 

6.  Provide  critena  for  the  surveillance 
definition  of  AIDS  cases,  case  report 
forms,  and  assistance  in  establishing 
and  maintaining  the  computerized  AIDS 
Reporting  System  (ARS). 

7.Participate  in  the  analysis  of 
information  and  data  gathered  from 
program  activities  and  facilitate  the 
transfer  of  information  and  technology 
among  all  States  and  communities. 

8-  Provide  standard  KABB  survey  and 
behavior  risk  assessment 
questionnaires,  technical  assistance  in 
conducting  surveys,  and  assistance  in 
analyzing  data. 

9-  Provide  data  collection  forms, 
software,  hardware,  and  technical 
assistance  to  collect  standardized 
counseling  and  testing  information. 

10.  Assist  in  the  evaluation  of  the 
overall  effectiveness  of  program 
operations,  including  the  impact  on 
behavior  of  counseling,  testing  and  oth  itr 
individual  behavior  change 
interventions. 

Review  and  Evaluation  Criteria 

Competing  new  applications  will  be 
reviewed  and  evaluated  on  an 
individual  basis  according  to  the 
following  criteria: 
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1.  The  need  for  support  as 
documented  in  the  background  and  need 
section  of  the  narrative,  including  the 
extent  to  which  progress  has  been  made 
toward  accomplishing  the  obiectives  of 
the  previous  budget  period,  (20  point.*)) 

2.  The  extent  to  which  short  term 
(budget  period)  and  long  term  (project 
period)  objectives  are  provided:  the 
extent  to  which  they  are  realistic, 
measurable,  time-phased,  and  related  to 
the  National  Program  Goals  and 
Required  Recipient  Activities:  and.  with 
respect  to  the  HIV  prevention  and 
minority  education  components,  the 
extent  to  which  they  reflect  expected 
changes  that  program  efforis  will 
produce  in  baseline  levels  of  knowledge, 
altitudes,  beliefs,  and  behaviors  among 
populations  at  risk  and  the  population 
tis  a  whole.  (15  points] 

3.  The  quality  of  the  applicant's  plan 
for  conducting  Required  Recipient 
Activities,  and  the  potential 
effectiveness  of  the  proposed  methods 
m  meeting  the  stated  objectives.  (20 
points) 

4.  The  extent  to  which  groups 
disproportionately  affected  by  HIV/ 
AIDS,  including  minority  and  other 
affected  populations,  have  been 
involved  in  an  assessment  of  program 
needs  and  in  progr,im  planning:  and  the 
extent  to  which  the  applicant  proposes, 
as  evidenced  by  letters  of  support,  to 
involve  minority  and  other  community 
groups  in  implementing  and  evaluating 
all  program  activities,  (30  points — this 
criterion  applies  to  prevention 
components  only.) 

5.  The  extent  to  which  the  evaluation 
plan  specifies  the  methods  and 
instruments  lo  be  used  and  the  extent  to 
which  these  techniques  will  permit 
evaluation  of  accomplishments.  (15 
points) 

In  addition,  consideration  will  also  be 
given  to  the  appropriateness  and 
reasonableness  of  the  budget  request. 
proposed  use  of  project  funds,  and 
whether  the  applicant  is  contributing  its 
own  resources  to  HIV/AIDS  prevention 
activities. 

Non-competing  continuation 
applications  will  be  evaluated  based  on 
satisfactory  performance,  program 
plans,  and  the  availability  offunds. 

Other  Requirements 

Recipients  must  comply  with  the 
document  titled:  "Content  of  AIDS- 
Related  Written  Materials.  Pictorials. 
Audiovisual.  Questionnaires,  Survey 
Instniments.  and  Educational  Sessions" 
tianuary  m88)  (53  FR  6034,  February  29. 
1988J. 


Availability  of  Funds 

Funding  for  the  non-competing 
continuation  proiects  will  support  the 
second  year  of  the  5  year  project  period. 
The  project  period  for  new  awards  will 
be  1  to  4  years.  The  budget  period  wiU 
begin  January  1.  19^  and  end  December 
31.  3989. 

It  is  expected  that  approximately 
S204.000.000  for  these  activities  will  be 
available  in  FY  1989.  This  is 
approximately  a  30  percent  increase 
from  the  annualized  amount  available  in 
FY  1988.  Of  the  S204.00D.000  available, 
approximately  $201,500,000  will  be 
available  for  61  non-competing 
continuation  awards  and  approximately 
S2.5OQ.0OO  for  up  to  two  new  awards. 

1.  Approximately  S5l.000.0tX)  will  be 
available  for  Surveillance  in  the 
following  components: 

A.  AIDS  Case  Surveillance — 
SI  5.000.000; 

B.  HIV  Seroprevalence— $36,000,000. 

2.  Approximately  $153,000,000  will  be 
available  for  Prevention  in  the  following 
components: 

A.  Counseling.  Testing  and  Partner 
Notification— SIOO.000.000; 

B.  Health  Education/Risk  Reduclion— 
523,000.000; 

C.  Public  Information— 515.000.000: 

D.  Minority  Initiati\e~Sl5.000.000. 
Funding  estimates  outlined  above  may 

vary  and  an?  subjiH:!  lo  change. 

Application  and  Submission  Deadline 

The  original  and  two  copies  of  the 
application  (PHS  Form  5161-1)  must  be 
submitted  to  Nancy  C  Bridger.  Grants 
Management  Officer.  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control.  255  East  Paces  Ferry  Road  NE.. 
Room  300.  Atlanta.  GA  30305.  on  or 
before  October  3.  1988.  Application 
instructions  will  provide  for  submission 
of  an  application  utilizing  a  more 
concise  and  streamlined  approach. 

1.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

A.  Received  on  or  before  the  deadline 
date,  or 

B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  AppUcations 
Applications  which  do  not  meet  the 

criteria  in  l.A.  or  B.  above  are 


considered  late  applications.  Late 
applications  will  not  be  considered  m 
the  current  funding  cycle  and  will  be 
returned  to  the  applicant. 

Other  Review  Requirements 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs. 

Where  to  Obtain  Additional  Information 

Information  on  application 
procedures,  copies  of  application  forms, 
and  other  material  may  be  obtained 
from  Lin  Dixon  and  Marsha  Jones. 
Grants  Management  Specialiets,  Gnms 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control.  255  East  Paces  Ferry  Road  NK  , 
Room  300.  Atlanta,  GA  30305.  (404)  84J- 
6575  or  FTS  236-^575. 

Announcement  Number  901. 
"Cooperative  Agreements  for  Human 
Immunodeficiency  Virus  (HIV)/ 
Acquired  Immunodeficiency  Syndrome 
(AIDS)  Prevention  and  Surveillance 
Projects."  must  be  referenced  m  all 
requests  for  information  pertaining  to 
these  projects. 

Technical  assistance  fur  prevention 
and  minoritv  activities  may  be  obtji.^^d 
from  Willard  Gates.  M  D  .  M.P.H.. 
Division  of  Sexually  Transmitted 
Diseases.  Center  of  Pretention  Serv  c-^. 
Ct-nlers  for  Disease  Control.  Atlanid. 
GA  30333.  telephone  (404)  639-2552  or 
FTS  236-2552. 

Technical  assistance  for  surveillani.e 
and  seroprevalence  activities  may  he 
obtained  from  David  Collie.  AIDS 
Program.  Center  for  Infectious  Diseases. 
Centers  for  Disease  Control,  Atlanta. 
GA  30333.  telephone  (404)  639-3352  or 
FTS  236-3352. 

Oat.-d  September  14. 1988. 
Robert  L  Foster, 

Actuiii  Director.  Office  of  Pwgram  Support. 
Centers  for  Disease  Control 
(FR  Doc-  88-21400  Filed  9-19-88;  8:45  am] 
nUJNO  CODE  4140- 1*-M 


I  Announcement  No.  903) 

National  Institute  for  Occupational 
Safety  and  Health;  Cooperative 
Agreement  With  National  Academy  of 
Sciences,  National  Research  Council 
Availability  of  Funds  For  Fiscal  Year 
1969 

Introduction 

The  Centers  for  Disease  Control 
(CDG|.  National  Institute  for 
Occupational  Safely  and  Health 
(NIOSH).  announces  the  availabifity  of 
funds  for  Fiscal  Year  1989  for  a 
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cooperative  ajjreement  with  the 
\diionaI  Academy  of  Sciences/National 
Research  Council'(NAS/NRC)  to 
provide  a  Postdoctoral  Research 
Associdteship  Program.  Assistance  will 
be  provided  only  to  NAS/.\RC  m 
support  of  this  project.  No  other 
applications  are  solicited  or  will  be 
accepted. 

Authority 

This  Program  is  authorized  under 

section  21(a)  of  the  Occupational  Safety 
and  Heatlh  Act  of  1970.  Program 
regulations  applicable  to  this 
cooperative  agreement  are  set  forth  in 
Title  42.  Part  87.  of  the  US-  Code  of 
Federal  Regulations  entitled  "National 
Institute  for  Occupational  Safety  and 
Health,  Research  and  Demonstralion 
Grants.  ■  The  Catalog  of  Federal 
Domestic  Assistance  number  is  13.262. 

Reasons  for  Proposing  Single  Source  for 
This  Cooperative  Agreement 

The  National  Academy  of  Sciences. 
National  Research  Council  (NAS/NRCI 
;s  a  unique  institution  because  of  its 
ability  10  assemble  the  best  scientific 
talent  m  the  country  and  to  apply  study 
procedures  that  ensure  objectivity  and 
maximal  credibility. 

Credfed  by  a  Congressional  charter  in 
1363  the  National  Academy  of  Sciences 
15  a  private  honorary  society  dedicated 
to  the  furtherance  of  science  and  the  use 
of  science  for  the  general  welfare.  The 
Academy  established  the  National 
Research  Council  in  1916  as  a  means  for 
securing  the  active  participation  of 
specialists  from  universities,  the 
;nLiustry.  and  the  government  in  the 
Academy  s  work. 

Because  of  the  unique  abilities  of 
NAS.  NRC  ds  a  non-biased  source  of 
technical  and  scientific  expertise  in  the 
fields  of  occupational  health  sciences, 
public  health  sciences,  and  public 
health,  it  is  the  only  organization 
capable  of  carr\'ing  out  the  activities 
contemplated  under  this  cooperative 
agreement. 

Purpose 

The  purpose  of  this  cooperative 
iigreement  is  to  continue  the  operation 
■A  dp.  established  Pt>stdoctoral  Research 
Associdieship  Program  m  the  areas  of 
(jccLpaticmal  safety  and  health  research 
such  as  bioengineering.  biological 
monitoring,  ceil  physiology  and 
biochemistry,  epidemiology, 
immunology,  microbiology  and 
mutagenesis,  noise,  pathology, 
pharmacology,  physiology  and 
biophysics,  radio-frequency  radiation. 
stress  and  human  factors,  toxicology 
and  vibration  Support  wil!  continue  to 
be  provided  to  postdoctoral  scientists 


and  engineers  of  unusual  ability  and 
promise  or  proven  achievement.  They 
will  be  given  an  opportunity  to  conduct 
research  on  problems  of  their  personal 
choice  which  are  compatible  with  the 
research  interests  of  NIOSH.  These 
interests  include  occupational  lung 
disease  (including  lung  cancerj. 
musculoskeletal  mjuhes.  occupational 
cancer,  traumatic  injuries, 
cardiovascular  disease,  reproductive 
problems,  neurologic  illness,  noise- 
induced  hearing  loss,  dermatologic 
problems,  and  psychological  disorders. 

Availability  of  Funds 

Approximately  $270, fWO  will  be 
available  in  Fiscal  Year  1989  to  fund  this 
cooperative  agreement.  It  is  expected 
that  the  agreement  will  begin  on  or 
about  January  1. 1989.  and  depending 
upon  the  availability  of  funds,  will  be 
funded  in  12-month  budget  penods 
within  a  5-year  project  period. 
Continuation  awards  will  be  made  on 
the  basis  of  satisfactory  progress  in 
meeting  project  objectives  and  on  the 
availability  of  funds.  The  funding 
estimate  outlined  above  may  vary  and  is 
subject  to  change. 

Cooperative  Activities 

A.  Responsibilities  of  the  Incipient 

{NHC) 

1.  General 

The  Recipient  has  certain 
responsibilities  implicit  in  the 
authorization  to  conduct  Resident 
Research  Associateahip  programs.  The 
Recipient  is  responsible  for  approving 
new  programs,  new  scientific  advisors, 
new  major  areas  of  investigation,  and 
new  latjoratories  (including  branch 
laboratories)  not  previously  approved, 
and  for  the  periodic  review  of  existing 
programs.  Accordingly  the  Recipient 
requests  data  from  NIOSH  pertinent  to 
general  investigative  areas  included  in 
the  programs.  These  data  will  be  used 
by  Recipient's  site  visitors  to  NIOSH 
facilities  to  assure  that  intellectually 
stimulating  postdoctoral  experiences  are 
available  and  that  the  operation  of  the 
NIOSH  Research  Associateships 
Program  conforms  to  the  recipients' 
guidelines. 

2  Specific  Recipient  Activities 

a  Review  the  qualifications  of  NIOSH 
research  advisors  before  they  are 
appointed  so  that  the  objectives  of  the 
program{8)  will  be  met. 

b.  In  consultation  with  NIOSH,  the 
NRC  shall  prepare,  print  and  distribute 
announcements  identifying  the 
Opportunities  for  Research  and 
Postdoctoral  and  Senior  Research 
Awards  available  within  the  NIOSH 


Resident  Research  Associaleship 
program.  Such  announcements  shall  be 
printed  as  descnptive  booklets  and  shall 
be  approved  by  both  parties  before 
release. 

c.  Distribute  announcements  to 
appropriate  sectors  of  the  technical  and 
scientific  research  community. 

d.  Distribute  application  materials  to 
potential  applicants  with  complete 
instructions  for  submitting  applications. 

e.  Consul!  with  all  participating 
research  organizations  on  the  closing 
date  for  receipt  of  completed 
applications.  The  date  will  be  set  by 
mutual  agreement  between  (he 
Recipient  and  sponsors  of  the  several 
Associateship  programs,  including 
NIOSH. 

f.  Submit  research  proposals  of 
applicants  to  NIOSH  for  approval. 
disapproval,  or  revision. 

g.  Received  approved  applications  for 
evaluation  by  special  panels  of 
scientists  and  engineers  appointed  by 
the  Recipient. 

h.  Recommend  for  appointment  in 
order  of  quality,  candidates  deemed  by 
the  panels  to  be  qualified  for  the 
Resident  Research  Associateship 
Program. 

i.  Inform  successful  applicants  of  their 
appointments  as  Resident  Research 
associates  and  obtain  commitments 
from  candidates  for  this  program. 

j.  Provide  administrative  support  lo 
the  Associates  during  tenure.  This 
support  includes  the  payment  of  a 
stipend,  reimbursement  of  relocation 
costs  and  reimbursement  of  expenses 
for  professional  travel  up  to  an  allowed 
amount  in  accordance  with  Recipient 
policy  In  effect  on  date  of  this 
agreement. 

k.  Conduct  site  visits  for  the  periodic 
review  of  existing  programs. 

B  Responsibilities  of  NIOSH 

I.  General 

As  a  participating  Institution  in  the 
Resident  Research  Associaleship 
program  NIOSH  shall  m  accordance 
with  the  lems  of  this  Agreement, 
propose  and/or  provide  to  the  NRC  and 
to  the  Program.  NIOSH  facilities, 
scientific  advisors,  relevant  areas  for 
research  investigations,  equipment,  and 
supplies.  These  activities  shall  be 
coordinated  for  the  Director.  NIOSH.  by 
the  Associateship  Programs 
Coordinator,  and  shall  receive  support 
from  the  NIOSH  Laboratory  Program 
Committees  established  at  each 
participating  NIOSH  site. 
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2.  Specific  NIOSH  activities 

a.  Review  and  approve  all 
announcements  of  the  program  before 

release. 

b.  Provide  the  necessary  facilities, 
equipment,  and  support  services  for  the 
approved  research  investigations  of  the 
Associates. 

c.  Recommend  scientific  advisors  for 
approval  by  the  Recipient  (NRC). 

d.  Ensure  that  the  appropriate  NIOSH 
clearance/review  procedures  are 
provided  to  publications  and 
presentations  resulting  from  the 
Associateship  program  research 
investigations. 

e.  Establish  and  maintain  at  each 
participating  NIOSH  facility  a  NIOSH 
Laboratory  Program  Committee  which 
will: 

(1)  Review  proposed  new  areas  of 
investigations  and  proposed  new 
scientific  advisors.  The  areas  should  be 
such  as  to  provide  scope  for 
independent  investigation.  Each 
description  will  outline  an  area  of 
general  interest  to  NIOSH  and  should 
indicate  the  facilities  available  for 
investigation  in  the  area.  The  areas 
should  be  ones  in  which  the  proposed 
scientific  advisor  is  competent. 

(2)  Submit  the  curriculum  vitae  and 
list  of  scientific  publications  of  newly 
proposed  scientific  advisor  (s)  to  the 
Recipient  for  review  and  approval. 

(3)  Review  applicant  proposals  nd 
provide  comments  and/or  suggested 
changes  in  the  scope  or  method  of  the 
research-  This  review  will  assess 
whether  the  proposals  possess  intrinsic 
scientific  merit  of  the  highest  quality, 
whether  the  research  plan  is  compatible 
with  the  ongoing  research  programs  of 
the  laboratory,  and  whether  space  anjd 
facilities  are  (or  can  be  made)  available 
to  support  the  proposal. 

(4)  Revise  annually  the  descriptions  of 
current  research  in  the  laboratory. 

(5)  Review  the  termination  reports 
written  by  each  Associate  and  the 
independent  brief  report  of  his/her  v^■o^k 
written  by  his/her  scientific  advisor. 
The  committee  should  add  such 
comments  as  deemed  appropriate  before 
forwarding  copies  of  both  reports  to  the 
Associateship  Office. 

(6)  Inform  the  Recipient  of  acceptance 
or  declination  of  appointments, 
renewals,  and  terminations  of  Research 
Associates. 

Other  Submissions  and  Review 
Requirements 

Application  is  not  subject  lo  review  as 
governed  by  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs - 


Application  Submission  and  Deadline 

The  onginal  and  two  unbound  copies 
of  the  application  (PHS  5161-1.  revised 
3/86)  must  be  received  on  or  before 
October  15. 1988  to  Henry  S.  Cassell.  III. 
Grants  Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control.  255  E,  Paces  Ferr\'  Road.  NE., 
Mail  Slop  E-14.  Atlanta,  Georgia  30305. 
Telephone  (4(U)  842-65~5. 

Review  and  Evaluation  Criteria 

The  review  for  scientific  and  technical 
merit  will  evnluate  the  application 
according  to  the  following  cntena: 

1.  The  extent  of  past  experience  and 
history  of  staff  and  program; 

2.  The  quality  of  the  review  process 
for  the  selection  of  candidates; 

3.  The  quality  of  the  review  process 
for  selection  of  proposed  research 
studies; 

4.  The  quality  of  the  process  for 
selection  and  approval  of  participating 
laboratories: 

5.  The  quality  of  the  process  for 
monitoring  scientific  progress,  and 

6-  The  overall  cost  of  the  project 
relative  to  the  work  proposed.  In 
addition  to  the  above  criteria, 
consideration  will  be  given  to  the 
following: 

1.  The  significance  of  the  proposed 
program  to  the  research  program  of 
NIOSH: 

2.  National  needs  and  Program 
balance,  and 

3.  Policy  and  budgetary 
considerations. 

Where  To  Obtain  Additional 
Information 

Information  regarding  the  business 
aspects  of  this  project  may  be  obtained 
from  Karen  Reeves.  Grants  Management 
Specialist.  Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control.  255  E.  Paces  FVrry 
Road.  NW..  Mdilstop  E-14.  Atlanta. 
Georgia  30305.  Telephone  {404}  842-6575 
or  FTS  236-6575.  Announcement 
Number  903  entitled.  'Cooperative 
Agreement  for  National  .'Xcademy  of 
Sciences.  National  Research  Council 
and  Notice  of  Availability  of  Funds  for 
Fiscal  Year  19H9,"  must  be  referenced  in 
all  requests  for  information  pertaining  to 
this  project. 

Information  regarding  the  technical 
aspects  of  this  project  may  be  obtained 
from  Pervis  C.  Major,  Ph.  D., 
Associateship  Programs  Coordinator, 
Division  of  Respiratory  Disease  Studies, 
National  Institute  for  Occupational 
Safety  and  Health,  944  Chestnut  Ridge 
Road,  Margantown,  West  Virginia 
26505,  Telephone  (304)  291-4474  or  FTS 
923-4474. 


D,i!ed:  Seplember  14. 1988. 
Larry  W.  Sparks. 

Actios  Director.  National  Imlitutc  for 
Occupational  Safety  and  Health. 
IFR  Doc.  88-21399  Filed  9-l»-88:  8:45  ant 
BILLMG  CODE  4«fiO-1»-ll 


Health  Care  Financing  Administration 

(8PO-74-PNI 

Medicare  Program;  Data.  StarKlards 
and  Methodology  U»ed  to  Establish 
Budgets  for  Rscat  Intermediaries  and 
Carriers 

agency:  Hedlth  Care  Financing 
Administration  (HCFA).  HHS. 

ACTION:  Proposed  notice. 

SUMMARY:  This  notice  describes  the 
data.  sland<irds  and  mplhodolog>'  wp 
propose  to  use  lo  establish  fiscal 
intermediarv  and  earner  budgets  for 
fiscal  year  1^9.  beginning  October  \. 
1988.  Intermediaries  and  carriers  assist 
in  ihe  administration  of  the  Medirdrp 
program  by  performing  numerous 
functions  related  to  paying  for  servu  cs. 
This  notice  would  implement  section 
4035(al  of  the  Omnibus  Budget 
RcGoncilialion  Act  of  19H~  (Pub.  L.  Itci- 
2031,  which  requires  us  to  publish  for 
public  comment  in  the  Federal  Register 
data,  standards  and  methodology  wt> 
intend  to  use  in  establish  budgels  dt 
least  90  days  before  we  propose  lo  v.^-c 
them. 

DATE:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  !ati>r 
than  5:00  p.m.  on  October  2a  1988. 
ADDRESS:  Address  comments  In  writing 
lo  Health  Care  Financing 
Administration.  Department  of  Healrh 
and  Human  Services,  Attention:  BPO- 
74-PN,  P.O.  Box  26676.  Baltimore. 
Maryland  21207. 

In  commenting,  please  refer  to  file 
code  BPO-74-PN. 

If  you  prefer,  you  may  deliver  your 
comments  to  Room  309--G  Hubert  H 
Humphrey  Building.  200  Independer.'  " 
Avenue  SW..  Washington  DC  or  to 
Room  132.  East  High  Rise  Building.  i^'A.i'^ 
Security  Boulmard.  Baltimore. 
Mar>'land. 

Comments  will  be  available  for  public 
inspection  as  they  are  received, 
beginning  approximately  three  weeks 
after  pubHcation.  in  Room  30&-G  of  the 
Department's  office  at  200  Independence 
Avenue  SW.,  Washington.  DC  20201.  on 
Monday  through  Friday  of  each  week 
from  8:30  a.m.  to  5.-00  p.m.  (phone  202- 
245-7890). 
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FOA  FURTHER  INFORMATION,  CONTACT: 

Patricia  Tdlley.  (301)  965-753*^ 
SUPPLfMENTARY  INFORMATION: 
I.  Background 

Under  section  1816  of  the  Social 
Secunly  Act  (the  Act),  public  or  private 
orsanizatsons  ar.d  agencies  participate 
in  the  administrdtion  of  Part  A  of  the 
MedJ-^are  prngram  iHospiIa!  Insurance) 
under  agreements  with  the  Secretary  of 
i  IMS.  These  agencies  or  organizations 
are  known  aa  fiscal  inlermedianea.  and 
they  perform  bill  processing  and  benefit 
payment  funclions  for  the  Medicare 
prugrdm.  Most  providers  of  services 
(such  as  hospitals,  skilled  nursing 
facilities  (SNFs).  and  home  health 
agencies  (HHAs)}  submit  bills  to  these 
intermediaries,  which  determine 
whether  the  services  are  covered  under 
NJedicare  and  determine  correct 
payment  amounts.  The  intermediaries 
then  make  payments  to  the  providers  on 
behaif  of  the  beneficiaries. 

L'nder  section  \M2  of  the  Act.  we  are 
authorized  to  en'er  into  contracts  with 
earners  to  fulfill  various  functions  in  the 
administration  of  Part  B  of  the  Medicare 
program  (Supplementary  Medical 
Insurance).  Beneficianes.  physicians 
and  suppliers  of  services  submit  claims 
to  these  earners  The  earners  determine 
whether  the  services  are  covered  under 
Medicare  and  the  reimbursable  amount 
(usually  on  the  basis  of  reasonable 
charges)  for  the  services  or  supplies  and 
then  make  payment  to  the  appropriate 
party. 

A  Current  Fiscal  Intermediary  and 

Carripr  Budget  Process 

Oversight  of  intermediary  and  carrier 
performance  by  MCFA  is  exercised  by 
staff  of  both  the  central  office  and 
regional  office  (RO).  In  general,  national 
policies  are  addressed  at  the  central 
office  level,  and  regional  and  local 
pohcies  and  operations  are  addressed 
by  the  regional  offires.  Communication 
between  HCF.A  and  the  intermediaries 
and  earners  is  continuous,  and 
established  consultation  workgroups 
consist  of  representatives  of  central 
office,  regional  offices  and  contractors. 

fJCFA  central  office  is  responsible  for 
developmg  a  nation;il  contractor  budget 
for  both  Part  A  and  Pari  B  of  the 
Medicare  program.  The  budget  is 
formulated  over  a  15-month  period 
beginning  March  of  the  year  preceding 
the  budget  year  to  which  it  applies.  It  is 
formulated  after  input  from  HCFA's 
ROs,  various  central  office  components, 
the  contractor  community,  several  levels 
in  the  Department  of  HHS.  and  the 
Executive  Office  of  Management  and 
Budget  (EOMBl,  prior  to  submittal  to  the 


President  for  approval  and  forwarding 
to  Congress 

Our  past  practice  has  involved  use  of 
the  HCFA  ROs  in  obtaining  budget 
estimates  from  the  contractors  The 
RG's  assessment  of  the  contractor's 
needs  fs  reviewed  during  a  proposed 
budget  level  determination  process 
based  on  current  claims  processing 
trends,  legislative  mandates, 
administrative  initiatives,  and  the 
availability  of  funds  appropriated  by 
Congress.  We  subsequently  allocate 
funding  within  these  constraints. 

B.  New  Legislation 

Section  4035(al  of  Pub.  L  10(1-203,  the 
Omnibus  Budget  Reconciliation  Act  of 
1987,  (OBRA  87).  amended  sections 
1816(c)(llandlB42(c||lIarthe  Act  by 
requinng  the  Secretary  to  publish  in  the 
Federal  Register,  by  no  later  than 
September  1  before  each  fiscal  year,  the 
final  data,  standards,  and  methodology 
to  be  used  to  establish  budgets  for  fiscal 
intermediaries  and  carriers  under  these 
sections  for  that  fiscal  year.  We  also  are 
required  to  publish  in  the  Federal 
Register  for  public  comment,  at  least  90 
days  before  that  date  (September  1].  the 
data,  standai^s,  and  methodology  we 
propose  lo  use. 

We  have  been  unable  to  meet  the 
statutory  mandate  lo  publish  a  proposed 
notice  at  least  90  days  before  September 

I.  as  well  as  the  requirement  to  publish 
the  final  data,  standards,  and 
methodology  by  September  1,  Although 
we  have  not  published  the  proposed  and 
final  notices  within  the  timeframes 
contemplated  by  the  statute,  we 
nevertheless  want  to  assure  interested 
parties  that  they  will  be  provided  an 
adequate  opportunity  to  comment  on  the 
data,  standards,  and  methodology  lo  be 
used  to  establish  budgets  before  they 
are  issued  m  final.  We  will  therefore 
promptly  take  steps  to  respond  lo  all 
comments  and  will  publish  a  final  notice 
as  soon  as  possible^ 

To  the  extent  that  comments  received 
warrant  revisions  to  the  proposed  data, 
standards,  and  methodology,  we  will 
make  such  changes  before  issuing  the 
final  data,  standards,  and  methodology. 
Moreover,  if  appropriate,  we  will  issue 
revised  budget  guidelines  to 
intermedianes  and  carriers.  We  will 
also  renegotiate  any  affected  areas  cf 
intermediary  and  carrier  budgets  within 
the  level  of  funding  made  available  by 
Congress, 

II.  Overview  of  Fiscal  Year  1969 
National  Medicare  Contractor  Budget 
Data.  Standards  and  Methodology 

The  FY  19B9  .Medicare  contractor 
budget  request  was  submitted  to 
Congress  in  February  19a8-  In  order  to 


determine  the  amount  of  the  FY  1989 
request,  we  projected  a  workload 
growth  under  Part  A  of  5  percent  and 
Part  B  of  9.3  percent.  Our  estimate 
involved  the  use  of  a  regression  model 
which  uses  the  last  36  months  of  actual 
contractor  workload  data.  For  the  FY 
1989  proiections.  we  used  November, 
1987  data.  These  data  were  the  latest 
available  at  the  time.  The  results  of  the 
regression  yielded  an  FY  1989  Part  A 
workload  of  74  million  bills  and  402.6 
million  Pari  B  claims. 

The  regression  model  provides  us  with 
not  only  national  totals,  but  individual 
contractot  workload  projections- 
Bused  on  the  projected  FY  1988  unit 
costs  fur  processing  bills  and  claims,  we 
then  applied  a  4.1  percent  inflation 
factor.  This  amount  is  then  further 
adjusted  for  incremental  workload 
efficiencies,  cost  efficiency  benchmark, 
savings  achieved  by  prior  productivity 
investments  and  costs  associated  with 
new  legislation.  This  calculation  results 
In  a  new  unit  cost,  which,  when 
multiplied  by  the  Part  A  and/or  Part  B 
workloads,  shows  the  total  amount  to  be 
earmaHied  for  bills  and  claims  payment 
in  FY  1989. 

A.  Medicare  Contractor  Functional 
Areas 

The  Medicare  contractor  budget 
consists  of  seven  functional  area 
responsibilities  performed  by 
intermedianes  for  Part  A  and  seven 
functional  area  responsibibties 
performed  by  earners  for  Pari  B.  The 
functional  area  responsibilities  for  Pari 
A  are;  (1)  Bills  Payment;  (2) 
Reconsiderations  and  Hearings;  (3) 
Medicare  Secondary  Payer.  (4)  Medical 
Review  and  Utilization:  (5)  Provider 
Audit  (Desk  Reviews.  Field  Audits  and 
Provider  Settlements):  (6)  Provider 
Reimtjursement;  and  (7)  Productivity 
Investments.  The  functional  area 
responsibililies  for  Pari  B  are:  (1}  Claims 
Payment;  (21  Reviews  and  Mcarings;  (3J 
Beneficiary/Physician  Inquiries;  |4) 
Medical  Review  and  Utilization  Review; 
(5}  Medir-are  Secondary  Payer  (6) 
Participating  Physicians;  and  (7} 
Productivity  Investments.  The  data, 
standards  and  methodology  used  in 
tliese  functional  areas  are  discussed  in 
section  III.  below.  In  the  following 
national  budget  summary,  we  have  | 

combined  the  discussion  of  functional      • 
areas  common  to  both  intermediaries      ' 
and  earners.  However,  data  specific  lo 
Part  A  and  Part  B  are  provided  under 
each  heading. 

1.  Bills  Payment  and  Claims  Payment 

We  currently  estimate  the  Part  A 
workload  to  be  74. 0  million  bills  in  FY 
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1989  This  estimate  results  from  a 
workload  regression  model  which  uses 
the  last  36  months  of  intermediary  data 
Through  November  1987  with  a  5.6 
percent  growth  factor  Intermediaries 
are  required  by  section  9311  of  Pub.  L 
99-509.  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (OBRA  88).  to 
pay  95  percent  of  clean  Part  A  bills 
wilhm  25  days  of  receipt. 

The  Part  B  workload  is  currently 
projected  at  402.6  million  claims  with  a 
93  percent  growth  rate.  All  Part  B 
claims  must  be  processed  within  the 
same  timeframes  as  Part  A  bills,  except 
that  participating  physician  claims  must 
be  paid  within  lb  days  of  receipt. 

Section  4031  of  OBRA  67  imposes  a 
14-day  payment  floor  standard  effective 
October  1.  1986  for  Part  A  bills  and  Part 
B  claims.  This  standard  provides  dial  no 
payment  may  be  made  within  14 
calendar  days  after  the  date  on  which 
the  bill/claim  is  received.  Section  4031 
also  prohibits  llie  Secretary  from  issuing 
before  October  1. 1990.  other 
regulations,  instructions  or  policies 
intended  to  slow  down  Medicare 
payments. 

2.  Reconsiderations  (Reviews  under  Part 
B)  and  Hearings 

This  function  includes  all  activities 
related  to  guaranteeing  due  process  of 
law  as  a  result  of  contractor  action  (i.e., 
disallowances)  on  bills  and  claims.  As  a 
result  of  both  inflation  and  workload 
increases  (appeals  of  denials  and 
carrying  out  new  legislative 
requirements),  the  need  for  hearings  and 
reconsiderations  funding  has  increased 
significantly  during  the  past  two  years. 
Based  upon  past  experience  and  current 
data  [through  March  1988),  we  expect  an 
18.5  perrent  increase  in  the  Part  A 
hearings  and  reconsiderations  workload 
in  FY'  1989  and  a  9.6  percent  increase  in 
the  Part  B  reviews  and  hearings 
workload. 

Section  4032  of  OBRA  1987  amended 
section  1816(f)  of  the  Act  to  require  that 
intermediaries  process  66  perrent  of 
reconsiderations  within  60  days  for  FY 
1989.  Consequently.  FY  1989  funding 
levels  will  attempt  to  meet  the  increase 
in  hearings  and  reconsiderations. 

3.  Medicare  Secondary  Payer 

The  Medicare  Secondarj  Payer 
function  is  the  first  of  three  initiatives 
(Medicare  Secondary  Payer.  Medical 
Review  and  Utilization  Review,  and 
Provider  Audit)  we  developed  as 
"Payment  Safeguards"  in  an  attempt  to 
safeguard  the  Medicare  program  against 
improper  payments. 

The  focus  of  the  Medicare  Secondary 
Payer  (MSP|  initiative  is  to  ensure  that 
the  Medicare  program  pays  for  covered 


care  only  after  reimbursement  from 
other  pnmary  insurers  has  been  made. 
An  intermediary  and  a  earner  must 
administer  the  program  in  a  manner 
which  achieves  maximum  savings  and 
cost  avoidance  lo  the  Medicare  trust 
funds.  Medicare  Secondary  Payer 
activities  center  on  claims  involving: 
The  working  aged;  spousal  working 
aged;  beneficiaries  with  end-stage  renal 
disease:  beneficiaries  eligible  for 
payment  under  automobile,  medical 
liability  and  no-fault  insurance- 
individuals  eligible  for  or  receiving 
workers  compensation:  and  the 
disabled  By  concentrating  efforts  in 
these  key  areas,  the  Medicare  program 
has  had  tremendous  success  in 
recovering  and  reducing  improper 
program  payments. 

Medicare  contractors  are  responsible 
for  identifying  MSP  situations  and 
aggressively  pursuing  the  recovery  of 
improper  payments  from  the  appropriate 
party.  In  conjunction  with  the  actuary, 
we  develop  specific  savings  goals  for 
each  conlractor  based  on  past 
performance.  In  FY  1989.  we  expect  to 
devote  $34  million  to  Part  A 
intermediaries'  MSP  efforts  and  achieve 
over  Si  billion  m  savings.  We  expect  to 
devote  $35  mtihon  to  Part  B  carriers' 
MSP  efforts  end  achieve  almost  S300 
million  in  savings 

The  standard  for  determining  the 
amount  of  MSP  funding  a  contractor  will 
receive  in  FT  1989  is  based  on  savings 
goals,  workload  volumes,  required 
systems  changes,  and  any  special 
projects  which  may  be  assigned  to 
contractors. 

We  gather  actual  MSP  claims  volume, 
overall  claims  volume  for  the  prior  fiscal 
year,  and  special  project  data  (e.g.,  cost 
of  claims,  amount  of  8a\nngs  achieved). 
We  compare  a  contractor's  previous 
year's  data  to  the  contractor's 
projections  for  the  next  fiscal  year  and 
allocate  funding  in  proportion  to  the 
savings  goals  to  he  achieved  Additional 
funding  is  allocated  for  specific  projects 
as  required.  The  amounts  vary  based  on 
the  scope  of  the  project,  extent  of 
systems  changes  if  any.  and  workload. 

4.  Medical  Review  and  Utihzation 
Review 

In  addition  to  processing  and  paying 
claims  from  providers  of  services  and 
Medicare  beneficianes.  the  contractors 
perform  a  medical  review  (MR)  of 
claims  to  determine  whether  services 
were  medically  necessar>'  and 
constituted  an  appropriate  level  of  care. 

Fiscal  intermediaries  are  responsible 
for  medical  review  of  services  delivered 
in  other  than  an  inpatient  acute  care 
setting;  eg,,  outpatient,  HHA.  SNF.  etc. 
This  review  assures  that  medical  care  is 


neressar>'  and  appropnate  and  that 
quality  medical  services  are  delivered  lo 
Medicare  beneficianes 

During  FY  1989.  the  review  of  HHA 
and  outpatient  ser\nc.es  will  account  for 
most  of  the  increase  in  utilization  of 
medical  review  resources.  Medical 
review  of  all  freestanding  HHA  provider 
claims  will  be  the  responsibility  of 
regional  home  health  intermediaries. 

In  addition,  the  following  increases  in 
medical  review  activity  levels  ere 
planned:  Restoration  of  level  of  HHA 
compliance  audits  to  1987  levels: 
increase  level  of  HHA  MR  to  80  percent, 
increase  level  of  hospital  outpatient  MR 
to  10  percent:  increase  level  of  MR  of 
other  bills  to  10  percent:  study  of  prior 
authorization  for  HHA  and  SNF  claims: 
and  expansion  of  capability  lo  develop 
beneficiary  and  provider  utilization 
profiles. 

We  project  that  intermediary  medical 
review  costs  will  be  STl.e  million  in  FY 
1989.  By  performing  appropnate  medical 
and  utilization  review,  we  project  a  cost 
avoidance  of  S358.5  million  in  medically 
imnecessHTT,  5er\'ices  will  be  achieved. 

In  y\  1989.  we  will  continue  to  refine 
the  standard  cost  analysis  system 
developed  in  FY  198"  to  evaluate  the 
efficiency  of  earner  prepayment  medical 
review  screens.  This  sytematic  approach 
is  expected  to  yield  benefits  to  the 
medical  review  process,  such  as;  (1)  A 
current  inventory  of  the  number,  types 
and  cost  effectiveness  of  medical  review 
screens;  (2)  ability  to  analyze  the  current 
inventory  of  screens  and  set  a 
framework  that  yields  a  high  return  on 
investment;  (3)  ability  to  target 
strategies  for  specific  medical  review 
activities;  and  (4)  measurement  of  the 
relative  cost  effectiveness  of  screens 
among  different  contractors- 

In  FY  1989,  we  intend  to  intensify  the 
focus  of  prepayment  review  including 
additional  mandatory  prepayment 
screens.  We  also  intend  to  develop  and 
implement  additional  postpayment 
medical  review  screens. 

The  carrier  postpaymeni  process 
consists  of  prepanng  profiles  of 
providers  and  beneficianes.  identifying 
p.^ttems  of  fraud  and  abuse  correcting 
program  abuse  or  ovenjtilization. 
preventing  further  abuse  m  service 
utilization  by  educating  providers  in 
acceptable  norms  and  proper  billing 
practices,  recommending  administrative 
action,  where  appropriate,  and 
identifying  areas  for  the  development 
and  installation  of  future  prepayment 
review  screens. 

The  actual  and  cost  avoidance 
benefits  in  safeguarding  program  dollars 
are  significant.  Educational  encounters 
lead  lo  fewer  incorrect  billings  and 
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administrative  cost  avoidance  in  the 
form  of  reductions  in  the  number  of 
requests  for  reviews  and  hearings.  We 
intend  lo  focus  on  intensified  review  of 
providers  with  demonstrably  aberrant 
billing  and  practice  patterns,  increased 
educational  efforts  and  the  development 
of  methodology  for  quantifying  the  level 
of  program  and  administrative  cost 
avoidance  resulting  from  postpayment 
medical  review  activities. 

In  addition,  m  FY  1989  we  will 
implement  a  more  focused  process  for 
selecting  providers  for  comprehensive 
review  and  conduct  postpayment 
studies  of  areas  of  perceived  program 
vulnerability.  We  plan  to  mandate 
carrier  review  of  physicians  with 
significant  Medicare  income  Increases. 
Finally,  we  expect  to  direct  carriers  to 
increase  the  number  of  physician/ 
suppliers  subject  to  postpayment 
analysis  by  50  percent 

We  also  plan  the  following  additional 
KY  1989  earner  medical  review 
initiatives  in  support  of  the  traditional 
medical  review  process: 

"  Medical  Review  Policy 
Development 

This  effort  focuses  on  strengthening 
the  professional  consultation  role  in  the 
development  of  medical  review  policy. 
Upon  implementation,  carriers  will  be 
required  to  employ  a  physician  to 
develop  medical  policy  and  to  have  in 
place  a  provider  communication  system 
that  ensures  all  new  and  revised  policies 
are  appropriately  disseminated  prior  to 
their  implementation. 

•  Enhanced  Data  Analysis. 
Lnder  this  effort  HCFA  will  intensify 
the  review  of  pattern  of  practice  data  to 
strengthen  the  focus  of  postpayment 
reviews.  We  plan  to  analyze  carrier 
medical  review  cost  avoidance  data  to 
develop  additional  cost-effective 
screens 

In  order  to  carry  out  this  ambitious 
agenda  of  enhanced  carrier  medical 
review,  designed  lo  address 
overutiUzation  of  services  and  the 
resultant  impact  on  program 
expenditures,  we  project  the  earner 
medical  review  costs  will  be  $124.2 
million  in  FY  1989.  These  costs  would  be 
offset  by  avoiding  payment  for 
medically  unnecessary  services  through 
proper  medical  review/utilization 
review.  We  anticipate  approximately 
S9?5  0  million  in  ¥\  1989  expenditures 
would  be  avoided  by  our  action  to  not 
pay  for  medically  unnecessary  services- 
Carriers  will  be  expected  to  continue  to 
provide  support  lo  HUS/Office  of 
Inspector  General  |OIGl  m  developing 
cases  of  suspected  fraud  and  abuse 

Intermediaries  and  carriers  are 
expected  to  play  a  more  active  role  in 
the  detection  and  handling  of  fraud  and 


abuse  cases.  The  primary  program 
inlegnty  role  of  intermediaries  and 
carriers  is  lo  identify  and  develop 
suspected  fraud  and  abuse  cases  for 
referral  to  the  OIC 

In  abu.se  cases,  the  contractors  have 
an  even  greater  responsibility  because 
correction  and  prevention  of  abuse  are 
among  their  basic  functions.  In  addition 
to  other  duties,  contractors  will  be 
required  to  establish  and  maintain 
program  integrity  units:  conduct  ongoing 
employee  training  on  fraud  and  abuse 
goals,  techniques  and  control:  develop 
guidelines  for  timely  processing  of  all 
potential  fraud  and  abuse  cases; 
establish  and  maintain  histones  and 
documentation  on  all  program  integrity 
cases,  and  conduct  periodic  reviews  to 
identify  any  patterns  of  potential  fraud 
and  abuse  situations  for  particular 
providers.  In  FY  1989.  HCFA  will  require 
thai  all  intermediaries  and  carriers 
implement  the  above  procedures. 

The  distribution  of  funding  is  in 
proportion  to  workload  and  individual 
contractor  MR/UR  projects. 

5.  Provider  Audit 

In  FY  1989.  the  audit  of  provider  cost 
reports  will  continue  as  a  major  program 
safeguard  initiative.  Hospital  Insurance 
program  payments  for  services  lo 
beneficiaries  are  expected  to  exceed  $70 
billion  by  FY  1989.  and  the  audit  of 
provider  cost  reports  is  the  primary 
instrument  with  which  the  integrity  of 
these  funds  is  maintained.  Historically, 
the  audit  process  has  recovered  millions 
of  dollars  m  improper  program 
payments  each  year  In  FY  1989  we 
expect  to  achieve  savings  of  $820 
million. 

In  the  FY  1989  audit  plan,  hospital 
audits  will  be  expanded  to  address 
reimbursement  issues  introduced  by  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1^5  (COBRA). 
ODRA  1986  and  OBRA  1987,  These 
issues  include  disproportionate  share 
payments,  graduate  medical  education 
costs,  return  on  equity  capital  for 
inpatient  services,  wage  Index  surveys, 
and  the  implementation  of  a  new 
electronic  cost  reporting  system. 

Approximately  883  more  providers 
(new  HHAs  and  SNFs)  will  be  subject  to 
audit  under  cost-based  principles  of 
reimbursement  in  FY  1989  than  were 
audited  in  FY  1988. 

The  data  show  that  there  has  been  a 
decrease  of  the  hospitals  (4.1  percent) 
under  the  prospective  payment  system 
(PPS)  that  are  single  entity  providers, 
and  an  increase  of  175  hospitals  (7,6 
percent)  under  PPS  with  excluded  units 
and  other  subproviders  which  are 
exempt  from  PPS.  Since  there  is  greater 
potential  for  luiptupcr  payments  to  be 


made  to  PPS  hospitals  with  exempt  units 
and  subproviders,  this  (rend  Indicates 
that  a  high  percentage  of  multi-facility 
PPS  hospitals  should  be  audited. 
•  Hospitals  and  Hospital  Complexes. 
Approximately  92  percent  of  total 
hospital  insurance  payments  are  paid  to 
hospitals.  Our  review  of  these  hospital 
payments  indicates  that  amounts  paid  lo 
non-PPS  providers,  in  addition  to  the 
cost  portion  of  payments  to  PPS 
providers,  represent  30  percent  of  total 
payments  to  providers.  In  addition  to 
auditing  providers  which  are  on  a  cost 
basis,  it  will  still  be  necessary  to  expend 
a  considerable  amount  of  audit  effort  on 
PPS  providers  in  order  to  verify  the 
amount  reimbursed  on  a  cost  basis,  in 
addition  to  responding  to  the  special 
policy  issues  discussed  earlier. 

The  audit  of  PPS  cost  reports  will  be 
directed  through  the  issuance  of  PPS 
audit  guidelines  which  are  aimed  at 
verification  of  core  data,  as  well  as  the 
verification  of  Medicare's  proportionate 
share  of  pass-through  items  (e,g,,  capital. 
Indirect  and  direct  medical  education 
costs  and  earlier  costs)  and  the 
allocation  of  costs  between  hospital 
inpatient  and  outpatient  departments. 
Since  outpatient  services  and  distinct 
part  units  continue  to  be  reimbursed 
based  on  reasonable  costs,  there  is  a 
potential  for  cost  shifting  to  maximize 
Medicare  reimbursement. 

Based  on  a  review  of  the  findings  from 
completed  audits  of  PPS  cost  reports,  we 
have  identified  the  most  significant  and 
recurring  audit  adjustments  and 
designed  audit  strategies  to  identify  the 
existence  of  each  issue.  These  issues. 
which  include  but  are  not  limited  to  the 
costs  of  excluded  units,  capital  related 
costs,  medical  education  costs,  and 
Medicare  bad  debt  expense,  have  been 
incorporated  into  the  guildelines 
developed  specifically  for  PPS.  and  will 
be  applied  in  all  PPS  audits. 

Of  the  Medicare-certified  HHAs, 
approximately  38  percent  receive  88.5 
percent  of  Medicare  reimbursement. 
Approximately  12  percent  of  the 
Medicare-certified  SNFs  receive  61. 8 
percent  of  the  program  reimbursement. 
By  auditing  cost  reports  of  38  perceni  of 
the  HHAs  and  12  percent  of  the  SNFs. 
we  will  be  reviewing  approximately 
$2.2.  billion  in  benefit  payments- 
There  are  other  types  of  providers 
which  receive  reimbursement  under  the 
Medicare  program.  These  providers 
include,  but  are  not  limited  to.  hospices, 
end  stage  renal  disease  (ESRD) 
facilities,  rural  health  clinics,  and 
ambulatory  surgical  centers  (ASCs) 
However,  with  the  exception  of  ESRD 
facilities,  the  audit  of  these  providers  is 
prompted  by  legislative  and/or  policy 
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considerations;  therefore,  audits  of  these 
providers  are  not  included  in  the  fiscal 
year's  audit  plan  on  an  ongoing  basis. 
As  necessary,  hospices  must  be 
reviewed  m  order  to  fulfill  our 
commitment  to  Congress  to  apprise 
them  of  hospice  operating  costs.  ESRD 
facilities  must  be  audited  at  least  from 
an  exception  perspective;  and  ASCs 
must  be  audited  to  provide  base-line 
data  to  update  the  payment  rates, 
especially  since  these  rates  are  the  basis 
for  paying  for  various  hospital 
outpatient  surgical  procedures- 

The  following  chart  displays  the 
methodology  for  funds  distribution  for 
FY  1989  audit  effort  by  type  of  provider. 

Fiscal  Year  i  989  Audit  Eftort  by 
Type  of  Provider 
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6.  Provider  Reimbursement  {Part  A 
Only) 

In  FY  1989  we  expect  Medicare 
contractors  to  provide  reimbursement 
services  based  on  23,666  health  care 
providers^  This  represents  an  increase  of 


9  perceni  over  the  number  of  providers 
requiring  reimbursement  services  in  FY 
1988.  Reimbursement  ser^'ices  are 
required  for  provider-based  SNFs  and 
HHAs  in  addition  lo  ESRD  facilities. 
Comprehensive  Outpatient 
Rehabilitation  Facilities  (CORFs)  and 
hospices  regardless  of  whether  the 
provider  is  audited  on  an  annual  or 
other  basis  The  budget  provides  for  the 
following  activities: 

•  Collection  of  Provider 
Overpayments — A  system  must  be 
maintained  to  collect  and  record 
overpayments  made  to  providers.  In 
addition  lo  collection  and  recordkeeping 
activities,  contractors  will  investigate 
and  provide  profile  data  on  uncollectible 
overpayment  cases  and  provide  monthly 
reports  to  HCFA  on  the  uncollectible 
accounts. 

•  Interim  Payments — Interim 
payments  rates  must  be  established  and 
periodically  reviewed  throughout  the 
fiscal  year  for  all  Medicare  providers. 
The  interim  rates  process  requires  the 
review  of  provider  cost  and  utilization 
statistics  and  the  calculation  of  adjusted 
rates. 

•  Consultative  Services — Onsite 
assistance  must  be  provided  to  any 
provider  experiencing  difficulties  in 
preparing  the  cost  report,  preparing 
claims  or  any  other  reimbursement  area. 

•  Records  and  Reports — According  to 
specific  instruction  from  HCFA.  files 
and  records  must  be  established  and 
maintained  by  the  contractors  to  ensure 
proper  payments  to  providers.  In 
addition,  several  different  provider  cost 
and  payment  reports  must  be  prepared 
and  submitted  quarterly  lo  HCFA. 

In  determining  the  amount  of 
reimbursement  funding  each  contractor 
receives,  we  analyze  provider  profiles 
submitted  by  contraclors.  The  provider 
profiles  show  types  and  numbers  of  PIP 
(periodic  interim  payment}  and  non-PIP 
providers.  We  review  periods  of 
reimbursent  funding  and  assess  the 
contractor's  future  needs  based  on 
projected  provider  workload  and  the 
availability  of  funds.  We  make  every 
attempt  to  distribute  funds  in  proportion 
to  workload. 

7.  Productivity  Investments 

The  costs  of  implementing  new 
initiatives  designed  to  improve  the 
effectiveness  of  Medicare  program 
administration  are  referred  to  as 
productivity  investments  (PIsl- 
Productivity  investments  generally 
provide  slart-up  fonds  for  contractor 
activities-  Once  these  projects  are 
operaiional,  funding  for  these  projects 
becomes  are  operational,  funding  for 
these  projects  becomes  part  of  the 


contractor's  ongoing  costs.  The  critena 
for  selection  of  Pis  to  be  implemented 
vary.  For  example,  some  Pis  are 
required  by  legislation  or  regulatory 
requirements.  We  also  obtain  from 
various  HCFA  components  projects 
expected  to  result  in  improvements  in 
administrative  cost  efficiency,  for 
example,  the  Common  Working  File  and 
Standard  Systems. 

There  is  no  single  distribution 
methodolog>'  for  the  allocation  of  PI 
funds.  After  we  determine  the  national 
cost  of  a  PI.  funds  are  divided  among  the 
contractors  based  on  either  the 
contractors'  cost  estimates  or  through 
HCFA  derived  formulas  based  on 
project  specifications.  For  example,  the 
current  notice  of  utilization  (NOU) 
funding  allocations  were  determined  by 
HCFA  using  the  contractors'  percentage 
of  the  national  inpatient  and  skilled 
nursing  facility  claim  workload  Other  PI 
allocations  such  as  beneficiary -oriented 
initiatives,  are  divided  equally  among 
contractors.  Finally,  other  Pi's,  such  as 
the  common  working  file  and  standard 
systems  are  given  only  to  contractors 
that  are  involved  in  the  specific  projects. 

In  FY  1989.  we  propose  to  fund  the 
following  Pis:  For  Part  A — common 
working  file,  contracting  strategy, 
bundling  of  hospital  services.  Medicare 
benefit  notice,  pacemaker  registry. 
standard  system:  and  for  Part  B — 
beneficiary  initiatives,  common  working 
file,  contracting  strategy,  bundling  of 
physicians  services,  certified  registered 
nurse  anesthetist,  physician 
identification,  professional  relations. 
standard  system,  and  reconciliation 
provisions.  Intermediaries  and  earners 
have  been  advised  of  activities  expected 
lo  be  carried  on  as  part  of  these  Pis. 

8.  Beneficiary/Physicians  Inquiries 

The  Medicare  program  is  complex.  It 
is  based  on  many  provisions  required  by 
law.  regulations  and  policy  dealing  vtrit.h 
entitlement,  coverage  of  services  and 
limitations  on  coverage,  comprehensive 
payment  rules,  and  the  rights  and 
responsibilities  of  beneficiaries.  Since 
contractors  are  the  direct  link  between 
beneficiaries,  physicians,  and  the 
program,  this  activity  includes  all  costs 
related  to  beneficiary  and  physician 
inquiries  generated  by  means  of 
telephone  calls,  correspondence,  and 
personal  visits. 

From  FY  1987  to  F^'  1988.  the  inquiries 
workload  is  expected  to  increase  by  ViS 
percent.  The  first  quarter  data  for  FY 

1988  show  the  level  of  inquiries  at  6.1 
million  which  converts  to  26.1  miUion 
inquiries  annualized.  We  estimate  FY 

1989  inquiries  to  increase  by  the 
weighted  average  of  117  percent. 
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Current  contractor  performance  and 
evaluation  criteria  and  standards 
require  that  inquiries  be  processed 
withm  30  calendar  days.  Although 
specific  FY  1969  standards  have  nut 
been  determined,  it  is  reasonable  to 
assume  that  standards  requjnnj?  at  least 
similar  quantities  of  inquiries  lo  be 
processed  will  apply. 

9  Participatms  Physicians  (Part  B  Only) 

Participating  physicians  are  those 
who  agree  to  accept  assignment  on  all 
Medicare  claims  in  return  for  cerlam 
incentives/benefits.  All  physicians  must 
be  given  an  opportunity  to  enroll/ 
disenroll  in  the  participation  program 
annually 

The  participating  physician  program 
for  carriers  includes  the  following 
activities  MAAC  (Maximum  Allowable 
Actual  Charge!  monitoring;  producing 
and  distributing  MEDPARD  (Medicare 
Parlipating  Physician  Director}; 
monitoring  nonparticipatmg  physicians 
for  compliance  with  section  9332|d)  of 
OBRA  1986:  monilonng  participating 
ph>sicians;  furnishing  toll-free  electronic 
medta  claims  lines  for  participating 
physicians,  responding  to  participation 
related  mquines  from  beneficiaries  in  a 
timely  and  responsive  manner 
participatmg  physician  and  supplier 
enrollment;  systems  changes  for  pricing 
screens  and  files  related  to  the 
participating  physician  program,  and 
data  requests  (participation  countsi 

N'ear  the  end  of  FY  1988.  we  will 
review  data  showing  the  actual  number 
of  participating  physicians  in  a  earner's 
ser\ice  area,  the  percentage  increase  in 
participating  over  FY  1987,  and 
comparative  data  on  participating 
versus  nonparticipatmg  physicians. 
Based  upon  a  earner's  overall  success  in 
increasmg  physician  participation  and 
the  scope  of  work  to  be  performed  in  F>' 
1989.  we  will  fund  this  activity  subject  to 
the  amount  of  available  funding. 

When  the  Congress  initially  provided 
funding  for  the  participation  program, 
we  identified  each  of  the  activities 
involved  and  priced  each  activity 
nationally-  An  algorithm  was  developed 
for  distributing  the  funds  to  each 
contractor  for  each  activity  Some 
algorithms  distributed  funds  based  nn 
workload  and  others  based  on  the 
number  of  sites  with  systems  changes. 
One  activity  was  funded  based  on  the 
participation  rates.  We  then  totaled  the 
cost  of  the  vanous  activities  for  each 
carrier  and  provided  funding 
accordingly 

Printing  Claims  Forms 

Although  this  activity  i6  not  among 
the  seven  contractor  functional  areas,  it 
iS  a  part  of  the  national  Medicare 


contractor  budget.  In  the  interest  of 
maintaining  standard  formats  and 
quality  of  Medicare  entitlement  and 
report  forms,  intermedianea  and  carriers 
supply  beneficiary  enrollment  and 
provider  cost  reporting  forms.  The  use  of 
these  forms  is  essential  to  beneficiary 
notification,  effective  and  efficient 
contractor  operations,  and  other 
program  purposes. 

With  a  steady  increase  in  the  number 
of  beneficiaries  and  providers,  we 
project  a  corresponding  increase  in  a 
substantial  number  of  HCFA  forms.  An 
increase  in  the  volume  of  forms  equates 
to  increased  printing  costs  in  FY  1989. 

b.  Contractor  Unit  Cost  Calculations 

A  key  step  m  the  contractor  budget 
process  is  the  development  of  contractor 
unit  costs  for  processing  Part  A  bills  and 
Part  B  claims.  A  factor  in  the 
development  of  contractor  unit  costs  is  a 
reduction  of  the  unit  cost  based  upon  the 
application  of  the  cost  ef^ciency 
benchmark  (CEBl-  The  CEB  is  one  of  the 
many  adjustments  used  in  determining 
the  unit  cost.  Following  is  a  brief 
descnption  of  how  we  currently 
developed  the  CEB.  The  procedure  may 
change  after  we  evaluate  comments 
from  the  contractor  community. 

We  currently  develop  the  CEB  using 
competitive  procurement  price  data. 
Competitive  procurements  provided  us 
with  a  body  of  readily  available  data  to 
begin  development  of  the  benchmarks. 
Although  we  have  an  established  data 
base,  additional  information  can  be 
added  to  the  data  base  from  all  useful 
sources  (such  as  additional 
procurements,  industrial  engineering 
studies,  demonstration  projects,  etc.)  as 
it  becomes  available 

The  data  base  consists  of  pnce  data 
from  fi.xed-price  contract  competitions 
and  cost  contract  competitions  (e.g., 
section  2326  selections  under  the  Deficit 
Reduction  Act  (DEFRA)), 

Pnce  information  from  any  contract 
which  became  operational  in  FY  19fl4  or 
later  was  included.  Older  contracts  were 
excluded  in  that  these  prices  would 
have  been  bid  5  or  more  years  ago  and 
we  believe  the  data  no  longer  reflect 
current  conditions.  Fiscal  year  1990  is 
currently  the  last  year  in  the  data  base 
in  that  it  is  the  last  year  in  which  a 
completed  contract  site  will  be 
operational. 

Included  in  the  price  data  are 
implementation  costs  and  any  approved 
change  order  amounts  to  date.  We 
excluded  incentive  payments  and 
liquidated  damages  because  these  are 
used  as  a  performance  tool  and  are  not 
representative  of  expenses  associated 
with  the  actual  delivery  of  services 
under  the  contracts. 


We  adjusted  historical  data  for 
infiation.  We  use  the  Cross  National 
Product  (GNP)  implicit  price  deflator,  in 
that  it  represents  the  broadest  index. 
The  GNP  measure  encompasses  all 
goods  and  services  produced,  therefore, 
the  implicit  price  deflator  is  more 
refiective  of  changes  in  overall 
productivity  of  the  economy,  flistorical 
data  through  FY  1985  are  expressed  in 
1986  dollars.  Data  for  FY  1986  through 
FY  1990  reflect  the  actual  numbers  bid 
without  adjustment. 

We  compute  a  weighted  average  of  all 
corrier  data  and  one  for  all  intermediary 
data  in  the  data  base.  This  consisted  of 
adding  all  claim  or  bill  processing  total 
price  amounts  (or  blended  amounts), 
adding  all  total  workload  volumes,  end 
then  dividing  these  overall  totals  to 
determine  an  average  unit  price.  In 
addition  to  individual  contractor  target 
development,  an  additional  step  used  in 
working  through  this  concept  to  an  end- 
product  was  to  include  the  impact  of 
OBRA  86  in  the  overall  CEBs. 

The  resulting  CEB  is  used  in 
determining  the  unit  cost  as  described  in 
section  HI.  C.  under  Bills  Payment  and 
Claims  Payment  below 

III.  Fiscal  Year  1989  Medicare  Contractor 
Budget  Standards.  Data,  and 
Methodology 

After  the  President's  FY  1989 
Medicare  contractor  budget  request  was 
submitted  lo  the  Congress  in  February 
1988.  HCFA  proceeded  to  develop 
budget  guidelines  to  be  issued  lo  the 
contractors-  These  guidelines  outline  the 
scope  of  work  that  intermediaries  and 
carriers  will  be  expected  lo  perform 
during  the  upcoming  fiscal  year  in  each 
of  the  functional  areas  for  which  they 
are  responsible.  In  late  May  1988,  the 
budget  guidelines  were  issued  to  the 
regional  offices  which  added 
information  pertinent  la  intermedianes 
and  carriers  in  their  own  region.  These 
final  individualized  guidelmes  will  be 
sent  to  each  intermediary  and  canrier  in 
early  June  to  provide  them  with 
assistance  in  preparing  their  FY  1989 
budget  requests  Intermediaries  and 
carriers  must  submit  their  budget 
requests  to  HCFA  no  later  than  six 
weeks  after  the  issuance  of  the  budget 
guidelines. 

While  intermediaries  and  carriers  are 
preparing  their  budget  requests,  the 
program  components  within  HCFA  will 
develop  preliminary  budget  allocations 
for  the  functional  areas  based  upon 
hisloncal  patterns,  workload  growth/ 
inflation  assumptions  and  any  other 
available  information.  Both  central 
on'ice  and  regional  office  staff  will 
review  intermediary  and  carrier  budget 
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requests  as  they  are  .submitted.  Regional 
office  staff  will  discuss  the  differences 
between  the  intermediary  and  carrier 
requests  and  the  HCFA  derived 
allocations  and  negotiate  with  each 
intermediary  and  carrier  a  final, 
mutually  acceptable  budget  within  the 
limits  of  the  fundmg  available  to  HCFA, 
In  September,  the  central  office  will 
prepare  a  Financial  Operating  Plan 
(FOP)  for  each  regional  office  providing 
tola]  regional  funding  authority  for  each 
functional  area.  The  regional  offices  in 
turn  will  prepare  a  Notice  of  Budget 
approval  (NOBA)  for  each  iniermediary 
and  carrier  which  provides  a  full  year 
budget  plan  subject  lo  quarterly  cash 
draw  limitations. 

A.  Standards 

During  FY  1989.  the  basic  scope  of 
work,  along  with  new  and  special 
activities,  which  mtermedtaries  and 
carriers  will  be  expected  to  perform  as 
described  in  the  budget  guideline 
package,  will  be  issued  by  the  regional 
offices  to  each  contractor  in  early  June. 
Intermedianes  and  carriers  will  be 
expected  to  perform  the  work  as 
described  in  the  budget  guideline 
package  and  in  accordance  with  the 
standards  mtluded  in  the  Contractor 
Performance  Fvalualion  Pnjgram  (CPF.P) 
for  FY  1989.  The  CPF.P  requirements  for 
FY  1989  was  published  m  the  Federal 
Register  on  September  13,  1988  (53  FR 
35378).  For  consideration  in  developing 
their  initial  budget  requests,  we  will 
issue  a  draft  copy  of  the  CPEP  standards 
lo  contractors  in  |une. 

B.  Data 

In  developing  the  individual 

intermediar>*  and  carrier  budgets  for  FY 
1989.  we  will  utilize  the  following 
sour\'e8  of  data  which  contain  various 
workload  vctlumes.  functional  costs  and 
manpower  information.  The  basic  forms 
which  supply  the  data  that  are  utilized 
in  developing  intermediary  and  carrier 
budgets  are  the  HCFA -1523 /1 524  and 
theHCFA-1.565/l5tt6 

Forms  HCFA-1523/1524  (a 
multipurpose  form  which  serves  as  the 
Budget  Request.  Notice  of  Budget 
Approval  and  Interim  Expenditure 
Report):  Forms  HCFA-1523/1524A 
Schedule  of  Productivity  Investments 
and  Other  Forms  HCFA-1523/1524B 
Schedule  of  Credits.  EDP  and  Overhend; 
Forms  HCFA-1523/1524C  Schedule  of 
Appeals;  Forms  HCFA-1523/1524D 
Schedule  of  MSP  Costs;  Forms  HCFA- 
1523/1524E  Schedule  of  MR/UR  Costs. 
Forms  HCFA-1525/152SA  Contractor 
Audit  Settlement  Report  (CASR); 
Schedules  A.  B.  &  C;' Audit  Priority 
Matrix;  Crossover  from  CASR  to  Audit 
Priority  Matrix;  Provider  Reimbursement 


Profile:  Schedule  of  Providers  Serviced; 
MSP  Savings  Report:  MR/UR  Savings 
Report:  Form  HCFA-2.580  Cost 
Classification  Report;  Form  HCFA-3259 
Facilities  and  Occupancv  Schedule: 
Forms  HCFA-1565/l5Wj'Camer 
Performance  Report/Monthly  and 
Intermediary  Workload  Report:  HUTA 
Actuary's  Worklo.id  Estimates:  EOMB's 
Economic  Assumption  of  4.1  percent; 
Incremental  Workload  Efficiencies:  Cost 
Efficiency  Benchmark  reduction; 
Savings  from  Prior  Productivity 
Investments:  New  Legislation  Costs; 
Regional  Office  Recommendations;  and 
Contract  Provisions. 

C.  Methodology 

The  Medicare  contractor  budget  is 
built  around  seven  ma)or  functions 
performed  by  intermedianes  for  Part  A 
and  seven  major  functions  performed  by 
earners  for  Part  B 

The  funcitional  areas  for  Part  A  are: 
(1)  Bills  Payment;  (21  Reconsiderations 
and  Hearings;  (3)  Medicare  Secondary 
Payer  (4)  Medical  Review  and 
Utilization  Review;  (51  Provider  Audit; 
(61  Provider  Reimbursement;  and  (7) 
Productivity  Investments. 

The  functional  areas  for  Part  B  are:  (1) 
Claims  Payment;  (2)  Reviews  and 
Hearings,  (3)  Beneficiary/Provider 
Inquiries.  (41  Medical  Review  and 
Utilization  Review:  (5)  Medicare 
Secondary  Payer;  (6)  Pariicipating 
Physicians:  and  |7|  Productivity 
Investments,  The  methodologies  to  be 
used  in  calculating  budget  blkxations 
for  these  functional  areas  are  discussed 
below.  Where  a  functional  activity  is 
common  to  both  intermediaries  and 
carriers,  we  have  combined  the 
discussion. 

1  Bills  Payment  and  Claims  Payment 

The  individual  intermediary  and 
earner  workload  levels  for  FY  1989  will 
be  calculated  based  upon  the  actual 
workload  data  reported  through  July 

1988  using  the  HCFA-1565/1566.  We 
will  pro|ect  each  intermediary/carrier's 
bill/claim  receipt  level  for  FY  1989  using 
a  statistical  forecasting  model  We  will 
also  project  the  number  of  bills/rlaims 
an  intermediary  and  earner  expects  to 
have  pending  at  the  end  of  FY  1988  using 
the  same  data.  We  will  then  combine 
the  FY  1989  receipt  estimate  with  the 
anticipated  end  of  FY  1988  pending 
level,  and  subtract  the  estimated  FY 

1989  pending  fur  each  mtermediary  and 
carrier  to  establish  a  process  workload 
(i.e..  Estimated  FY  1989  receipts  -t- 
Estimaled  end  of  F'Y  1988  pending  - 
Estimated  end  of  FY  1989  pending 
pending  =  Estimated  FY  1989  Processed 
Workload). 


In  order  to  price  individual  contractor 
bill/claims  workloads,  we  develop  a 
unit  cost  which  is  the  cost  of  processing 
a  single  biU/ctaim.  The  individual 
intermediary  and  carrier  unit  costs  for 
FY  1989  wiU  be  calculated  based  upon 
unit  costs  (line  1  of  the  FY  1988  NOBA 
HCFA-1523/1524)  in  effect  at  the  lime 
that  we  perform  our  computations  Th.^ 
calculations  will  include  increases  to 
recognize  the  cost  of  new  legislation,  thf 
increased  postage  rate  and  41  percent 
for  price  infiation-  Reductions 
associated  with  the  application  of  the 
Cost  Efficiency  Benchmark,  mcrement-jl 
workload  efficiencies,  and  savings 
achieved  from  prior  Productivity 
Investments  will  also  be  part  of  the 
formula  employed  in  computing  FY  VM> 
target  unit  costs.  The  regional  officr-'. 
will  negotiate  with  intermediaries  und 
earners  to  resolve  any  differences 
between  the  HCFA  target  unit  cost  and 
the  contractors'  requested  unit  costs. 
within  the  limits  of  the  funding  avail. ibl- 
to  HCFA. 

2.  Reconsiderations  (Reviews  Under 
Part  Bl  and  Hearings 

We  will  allocate  funding  based  on  thf 
amount  of  dollars  spent  (line  2  of  the 
NOBA  HCFA-1523/1524C)  in  thepr.ur 
year  adjusted  for  inflation  and  volume 
Specifically,  we  will  adjust  the  previou.-; 
year's  costs  for  reconsiderations  and 
hearings  by  the  percentage  rJ)ange  in 
infiation.  which  for  FY  1989  is  a  4  1 
percent  increase  (a  rate  that  reflert.s 
productivity  gains  generally  for  the 
economy,  but  which  may  cause  over/ 
understatement  of  costs  depending  on 
the  productivity  efficiencies  expenen.  r.l 
by  the  individual  contractors),  and  for 
the  percentage  change  in  workload  W*' 
have  revised  these  forms  to  allow  us  to 
capture  more  discrete  workload  and 
cost  dalH.  We  will  use  these  data  to 
develop  budgeted  costs  for 
reconsiderations  and  hearings  as  wp  i\n 
for  bills  payment  and  claims  paymf^nt 
costs,  that  IS,  forecasted  processed 
volume  times  unil  cost.  The  individu'il 
intermediary  and  earner  budget 
allocations  for  reconsideralion.s. 
reviews,  and  hearings  will  be 
determined  by  using  the  old 
methodology.  If  sufficient  reliable  data 
are  collected,  then  we  may  redetermine 
the  allocations  by  multiplying 
anticipated  workload  levels  in  FY  1989 
times  the  newly  developed  unit  cost.  Wr 
wiil  consider  the  current  pending 
backing  and  projected  receipts  for  tiir  h 
intermediary  and  carrier.  The  regional 
offices  will  negotiate  with 
intermediaries  and  earners  lo  resoKe 
any  differences  between  the  HCFA 
allocations  and  the  contractor's 
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requests,  within  the  limits  of  the  funding 
avdildbtetoHCFA. 

:i.  Beneficiary/Provider  Inquiries  (Part  B 

Only) 

The  prior  years  cost  wil!  be  adjusted 
by  the  percentage  change  in  mflatian 
which  for  FY  1969  will  be  a  41  percent 
incredse.  ds  whII  as  any  projected 
workload  increase  or  decrease  to 
establish  a  budgeted  amount  for 
Beneficiary  and  Provider  Inquiries.  We 
also  consider  special  conditions  unique 
to  specific  carriers  in  negotiating  the 
budget  We  are  now  developing  new 
reporting  requirements  which  will  allow 
'ih  M  rapture  more  discrete  workload 
rind  cost  ddtd  We  will  begin  the  year 
using  the  old  budgeting  methodology' 
until  we  have  sutficieni  reliable  data 
and  then  we  may  use  these  data  to 
develop  a  budgeted  cost  for  beneficiary/ 
provider  inquiries  by  multiplying 
forecasted  processed  volume  times  unit 
cost  The  regional  offices  will  negotiate 
with  the  carriers  to  resolve  any 
differences  between  the  HCFA 
allocations  and  carriers'  requests,  within 
the  limits  of  the  funding  available  to 
HCFA. 

4  Provider  Reimbursement  (Part  A 

Only) 

In  determining  individual 
intermediary  budgets  for  reimbursement 
ictivilies.  we  will  first  calculate  an  F~Y 
14H8  uml  cost  using  the  funding  included 
nn  The  latest  F>'  1P88  \OBA  IHCFA- 
IriZ-illSZ^C)  and  dividing  that  amount  of 
inji'Lcy  by  the  workload  reported  on  the 
Schedule  of  Providers  Serviced  jSPS)  for 
'"."  same  penod. 

The  SPS  IS  a  Us'ing  of  all  the  facilities 
stTviced  by  the  intermediary.  This 
report  offers  a  more  detailed  description 
I'l  the  providers  because  it  identifies 
•!"'-m  by  type,  by  bed  size,  freestanding 
H  provider-based  and  whether  they  are 
P<nJ  {>r.  a  periodic  intenm  ptayment 
'la^is.  The  SPS  is  submitted  with  each 
ir.nai  budget  request  so  that  a  part  of 
fhe  analysis  is  the  compansion  of  the 
>  mposition  of  the  provider  community 
s.-n.  iced  by  the  intermediary  and  any 
"ringe  reported  between  fiscal  years 

I  he  unit  cost  found  by  dividing  the 
,,mouni  of  the  FY  1989  N'OBA  by  the 
workload  from  the  SPS  for  the  same 
period  forms  the  first  of  the  "raw"  data 
■jsed  to  project  the  1989  budget.  This 
..;nit  cost  will  be  increased  bv  4,1 
percent,  which  is  the  rate  of  mfiation 
provided  to  HCFA  by  EOMB 

This  adjusted  unit  cost  is  then 
rrtLiiliplied  by  the  FY  1989  workload  as 
r»-*pnripd  on  'he  SPS. 

The  result  will  then  be  adjusted  based 
on  a  review  of  cost  documentation  of 
special  initiatives  (e.g..  the  effect  on 


intermediary  reimbursement  activity  of 
the  transfer  of  (he  provider-based  HHAs 
and  hospices  to  the  Regional  Home 
Health  Intermediaries!. 

In  order  to  resolve  major  differences 
between  the  intermediary's  budget 
request  and  the  amount  developed  by 
the  preceding  approach,  we  analyze  the 
Reimbursement  Profile  which  is  an 
addendum  to  the  Budget  Request.  This 
profile  shows  the  cost  claimed  by  type 
of  reimbursement  activity  (Interim  Rate 
Determinations.  Overpayment 
Recoupment.  Consulting  services,  elcj. 

The  regional  offices  will  negotiate 
with  the  intermediaries  to  resolve  any 
differences  between  the  HCFA 
allocations  and  the  inlermedianea' 
requests,  within  the  limits  of  the  funding 
available  to  HCFA. 

5  Provider  Audit  (Part  A  Only) 

The  provider  audit  function  Is  divided 
into  three  ma)or  activities  which  are 
desk  reviews,  settlements,  and  field 
audits 

The  basic  report  on  which  all  audit 
analysis  is  based  is  the  Contractor 
Auditing  and  Settlement  Report  (HCFA- 
1525/1525A1  This  form  provides  a 
breakout  of  audit  activities  and  costs  by 
type  of  provider  as  well  as  documenting 
the  savings  incurred  as  a  result  of  audit 
activity.  Llsing  this  as  a  base,  the  desk 
review  costs  are  developed  by 
projecting  the  workload  using  the  total 
count  of  pmviders  ser\'iced.  (All  cost 
reports  must  be  desk  reviewed}  The 
count  of  providers  serviced  is  compared 
to  the  total  shown  on  the  Schedule  of 
Providers  Serviced  for  verification.  We 
then  multiply  this  count  by  the  unit  cost 
per  desk  review  (developed  from  the 
latest  CASR  for  FY  19»8|  to  determine 
the  cost  of  handhnK  the  VY  1W*9 
workload  at  the  1988  unit  cost. 

Settlement  costs  are  based  on  the 
workload  projected  in  the  intermediary's 
budget  request  multiplied  by  the  unit 
cost  for  settlements  found  m  the  most 
recent  CASR  for  FY  1988.  This  will  cost 
nut  the  1989  activity  at  the  198H  level  of 
expenditure. 

The  only  discretionary  audit  activity 
t*  the  field  audii.  The  intermediary 
bases  its  request  for  field  audit  funds  on 
the  pricing  out  of  the  field  audit  activity 
outlined  in  the  Budget  Guidelines  which 
establishes  the  parameters  and  provides 
direction  for  field  auditing.  The 
intermediary  supplies  as  documentation 
a  CASR  which  tireaks  out  the  aclivilies 
by  type  of  facility.  An  Audit  Priority 
Matnx  IS  also  supplied  which  displays 
the  field  audit  activity  in  pnonty  order. 
The  Matrix  serves  initially  as  a  planning 
document  for  the  intermediary  to 
determine  how  much  activity  and 
associated  cost  are  required  to  respond 


to  HCFA  directives.  Because  the  Matrix 
combines  the  cost  of  auditing  a  Multiple 
Facility  provider  as  one  cost  report  and 
the  CASR  breaks  out  these  costs  by  type 
of  component,  we  ask  that  the 
intermediary  supply  a  crossover  from 
the  Matrix  to  the  CASR  so  that  the  costs 
can  be  compared. 

rhe  intermediaries'  requests  in  total 
always  exceed  the  amount  of  funding 
available:  therefore,  it  is  this  Matnx 
which  HCFA  must  supply  to  determine 
how  to  reduce  the  overall  and  individual 
audit  requests  commensurate  with  the 
level  of  available  funding,  It  is,  however, 
the  individual  budget  requests  of 
intermediaries  for  field  audit  activities 
which  serve  as  the  basis  for  budgeting 
for  this  function,  with  adjuslments 
based  upon  available  funding  and  audit 
priority. 

The  ovemding  priority  of  all  audit 
effort  is  comprised  of  the  special 
activities  required  by  legislation 
(COBRA.  OBRA)  The  second  priority  is 
that  alt  cost  reports  must  be  desk 
reviewed,  and.  to  the  extent  possible, 
settled.  Therefore,  any  reductions  to 
budget  requests  must  be  made  in  field 
audit.  The  careful  analysis  of  the  Matrix 
allows  us  to  determine  what 
adjustments  to  audit  activity  can  be 
made  to  reduce  the  audit  spending  while 
still  maintaining  a  high  exposure  to  the 
field  audit  activity 

All  of  the  above  costs  are  adjusted  for 
inflation  which  for  FY  1989  will  be  a  4.1 
percent  increase. 

The  regional  offices  wil!  negotiate 
with  intermediaries  to  resolve  any 
differences  between  the  HCFA 
allocations  and  the  intermediaries' 
requests,  within  the  limits  of  the  funding 
available  to  HCFA. 

8.  Medicare  Secondary  Payer  (MSP) 

We  will  extract  data,  including 
processed  volumes,  costs  and  program 
savings,  from  the  HCFA-1 523/15240 
and  the  MSP  Savings  Report  to 
determine  MSP  funding  dllocalions  In 
allocating  the  FY  1989  MSP  budget  to 
individual  intermediaries  and  earners, 
we  consider:  (1)  Estimated  potential 
savings  goals  by  category  and  by  Slate 
(e.g..  working  a^ed  and  spousal  working 
aged  insurance,  automobile,  medical 
liability  and  no-faull  insurance,  end 
stage  renal  disease,  disability  and 
workers  compensation!:  (2)  the 
relationship  of  available  funds  to 
expected  savings  among  contractors; 
and  (3)  staffing  mix  differences,  levels  of 
systems  sophistication  and  special  tasks 
(e.g..  regional  data  exchange)  The 
regional  offices  will  consider  1,  2.  and  3 
of  this  section  when  negotiating  with 
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intermediaries  and  earners  within  the 
limits  of  the  funding  available  to  HCFA. 

7.  Medical  Review/ Utihzation  Review 
(MR/UR) 

The  individual  intermediary  and 
carrier  MR/UR  budgets  for  FY  1989  will 
be  calculated  in  three  components: 
prepayment  medical  review, 
postpayment  activities,  and  medical 
review  policy  development  (carriers 
only).  As  a  part  of  the  budget  guidelines. 
we  ask  intermediaries  and  carriers  via 
the  HCF.A-1523/1524E  Schedule  of  MR/ 
UR  Costs,  to  estimate:  (1)  The  number  of 
bills/claims  to  be  processed  by  bill 
types.  (2)  the  required  funding.  (3) 
percent  of  full-time  equivalents,  and  (4) 
the  percent  of  electronic  data  processing 
costs  attributable  to  MR/UR  review.  We 
will  allocate  to  each  contractor 
prepayment  and  postpayment  medical 
review  funding  based  upon  the 
requested  workload  which  an 
intermediary  or  carrier  projects  will  be 
processed  under  the  FY  1989  budget 
guidelines  for  medical  review  and  the 
funds  requested  by  the  intermediary  or 
earner  to  perform  the  reviews.  Carrier 
budgets  for  medical  review  policy 
development  will  be  based  on  levels  of 
sophistication  of  carrier  policy 
development  and  dissemination  and  the 
need  for  medical  direction.  The  funding 
calculations  for  all  MR/UR  activities 
will  include  a  4.1  percent  factor  for  price 
inflation  where  applicable.  The  regional 
offices  will  negotiate  with 
intermediaries  and  carriers  to  resolve 
any  differences  between  the  HCFA 
allocations  and  the  contractors' 
requests,  within  the  limits  of  the  funding 
available  to  HCFA 

8.  Participating  Physicians  (Part  B  Only) 

In  determining  the  individual  carrier 
funding  levels  for  the  participating 
physician  program  for  FY  1989,  we  will 
consider  the  following  factors  based  on 
carrier  data  to  be  published  at  a  later 
date:  The  number  of  physicians  in  the 
earner's  service  area;  the  carrier's 
current  participation  rale;  the  carrier's 
recent  performance  in  increasing  its 
participation  rate;  the  scope  of  work  to 
be  performed  as  outlined  in  the  budget 
guidelines;  and  last  year's  cost 
expenence.  Since  participating 
physicians  are  eligible  for  free  EMC 
lines  for  billing,  allowance  will  be  made 
for  these  expenses.  Camers  with  lower 
participation  rates  will  receive  greater 
funding  for  MAAC  violation  monitoring 
and  monitoring  of  nonparticipating 
physicians  for  compliance  with  elective 
surgery  disclosure  requirements.  Carrier 
monitoring  funds  wil!  be  allocated  based 
on  the  national  percentage  of 
nonparticipating  physicians.  Funding  for 


carrier  incentive  bonuses  will  be  based 
on  the  allocation  methodology  which 
will  be  described  in  a  separate  Federal 
Register  document.  All  camers  will 
receive  the  same  funding  amount  for 
reporting  participation  statistics.  Our 
computations  of  the  carriers'  budgets  for 
these  activities  will  include  an 
allowance  for  price  inflation.  The 
regional  offices  will  negotiate  with  the 
caiTiers  to  resolve  any  differences 
between  the  HCFA  allocations  and  the 
carriers'  requests,  within  the  limits  of 
the  funding  available  to  HCFA 

9.  Productivity  Investments 

The  costs  of  implementing  legislation 
and  new  initiatives  designed  to  improve 
the  effectiveness  and  efficiency  of 
Medicare  program  administration  are 
referred  to  as  Productivity  Investments. 
Several  allocation  methodologies  will  be 
employed  in  calculating  the  Productivity 
Investment  budgets  for  individual 
intermedianes  and  camers.  For  those 
projects  involving  only  single 
contractors  or  small  groups  of 
contractors,  we  will  allocate  funds 
based  upon  the  specifications  of  the 
particular  project.  For  those  projects 
involving  all  intermedianes  and/or 
carriers  in  which  the  costs  are  driven  by 
bill/claims  volume,  we  will  distnbute 
the  funding  based  upon  our  workload 
projections  for  each  contractor  Finally. 
for  those  projects  involving  all 
intermedianes  and/or  carriers  which 
require  equal  effort  regardless  of  the 
contractor's  size,  we  will  derive  a 
standard  allocation  to  be  given  to  all 
contractors.  The  regional  offices  will 
negotiate  with  the  intermedianes  and 
carriers  to  resolve  any  differences 
between  the  HCFA  allocations  and  the 
contractors'  requests,  within  the  limits 
of  the  funding  available  to  HCFA. 

The  sum  of  the  preceding  functions,  in 
addition  to  printing  costs,  becomes  the 
FY  1989  national  Medicare  contractor 
budget.  HCFA  distributes  the  fundmg  to 
intermedianes  and  carriers  in 
accordance  with  the  established 
guidelines  and  allocations  as  previously 
discussed- 

IV.  Regulatory  Impact  Statement 
A.  Executive  Order  22291 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  an  initial 
regulatory  impact  analysis  for  any 
proposed  notice  that  meets  one  of  the 
E-O.  cntena  for  a  "major  rule":  that  is. 
that  would  be  likely  to  result  In:  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more:  a  maior  increase  in 
costs  or  prices  for  consumers,  individual 
Industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 


regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-baaed 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  purpose  of  this  notice  is  to  fulfill 
our  obligation  under  section  4033(a)  of 
Pub.  L.  100-203  to  inform  the  public  of 
our  proposed  budgeting  methodology, 
the  data  used  in  the  budgeting  process, 
and  the  standards  we  expect  our 
contractors  to  achieve,  and  to  permit  iht 
public  the  opportunity  to  comment  on 
our  proposal.  As  a  purely  informational 
document,  this  notice  would  not 
promulgate  any  rule  or  implement  any 
pohcy.  Nor  would  this  notice  be  a  part 
of,  or  substitute  for.  any  negotiations  w*^ 
intend  to  conduct  with  the 
intermediaries  and  camers.  Although 
the  outcome  of  our  negotiations  are 
expected  to  have  beneficial  effects  on 
contractor  operations  and  on  the 
program  (as  described  m  section  II 
above),  such  effects  would  be  the  rcsuli 
of  these  negotiations  rather  than  as  a 
result  of  this  notice.  Thus,  this 
document,  by  itself,  would  not  produce 
an  impact  either  on  contractor 
operations  or  on  program  activities. 

For  these  reasons  (that  is.  this  notii>- 
does  not  represent  an  attempt  at 
rulemaking,  and  the  publishing  of  thi.": 
notice  would  have  no  impact  on  ani, 
aspect  of  the  Medicare  program),  we 
believe  that  the  Executive  Order  does 
not  apply  to  this  notice.  Therefore,  we 
have  not  prepared  a  regulatory  impact 
analysis. 
B  The  Regulatory  FlexibiHty  Act 

We  generally  prepare  an  initial 
regulatory  flexibUity  analysis  that  is 
consistent  with  the  Regulatory 
FlexibiUty  Act  (RFA)  (5  U-S.C.  601 
through  6121,  unless  the  Administrator 
certifies  that  a  proposed  notice  such  as 
this  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purpos.-s  -..f 
the  RFA,  fiscal  inlennediaries  and 
carriers  are  not  small  entities.  a!thnui;h 
we  treat  all  providers  and  suppliers  as 
small  entities. 

As  explained  in  the  discussion  of  F  O 
12291  above,  this  notice  does  not 
represent  a  rulemaking  effort  or  an 
attempt  to  implement  any  policy  with 
regard  to  contractors,  beneficiaries, 
providers  or  suppliers.  This  notice  is 
intended  only  to  provide  information 
about  our  proposed  budgeting 
methodology,  the  data  we  intend  to 
utilize  in  the  budgeting  process,  and  Ibr 
standards  we  are  proposing  for 
contractors  to  achieve-  Also,  because 
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*his  ducument  is  of  a  purely 
Lnfurmational  nature,  there  would  be  no 
mpdct  on  any  component  of  the 
Medicnre  program  as  a  result  of  the 
publication  of  this  notice  For  these 
reasons,  we  have  determined,  and  the 
Administrator  certifies  that  this 
proposed  notice  would  not  have  a 
significdnt  impact  on  a  substantidl 
number  of  small  entities.  Therefore,  we 
have  not  prepared  a  regulatory 
flexibility  analysis  that  conforms  to  the 
RFA. 

C  Impact  on  Small  RuraJ  Hospitals 

Section  1102(b)  of  the  Act  requires  the 
St'crftary  to  prepare  an  iniiid!  regulatory 
iT.pact  analysis  for  any  proposed  notice 
^  ich  as  this  that  may  have  a  significant 
impact  on  the  operations  of  a 
s^hsTantial  number  of  small  niral 
-  Dspitdls  Such  an  analysis  must 
cor.form  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  uf  section 
tlOJIh)  of  the  Act.  we  define  a  small 
rural  hospital  as  a  hospital  with  fewer 
ihan  50  beds  located  outside  a 
Melrnpoiitan  Statistical  Area  or  a  New 
Kngland  County  Metropolitan  Area. 

Since,  as  previously  explained,  this 
ntjtice  merely  announces  the  proposed 
budgetary  basis  for  our  negotiations 
with  fiscal  mtermedianes  and  earners, 
and  does  not  constitute  a  rulemaking 
ir'ffort  or  have  an  effect  of  its  own.  we 
n.ivp  dp*ermined,  and  the  Administrator 
■  '.T'lfies  that  this  notice  would  not  have 
-I  significant  effect  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Therefore,  we  have  not 
prepared  a  resjulatory  impact  analysis 
on  small  rural  hospitals. 

D.  Paperwork  Reduction  Act 

This  notice  contains  no  information 
collection  requirements  subiecl  to 
EOMB  approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  US.C.  3501  et. 
seq  ). 

v.  Response  to  Comments 

Because  of  the  large  number  of  pieces 
of  correspondence  we  normally  receive 
on  a  proposed  notice  we  are  not  able  to 
dcknowledge  or  respond  to  them 
individually  However,  m  preparing  the 
final  notice,  we  will  consider  all 
comments  contained  in  correspondence 
that  we  receive  by  the  date  specified  m 
the    DATE"  section  of  this  preamble, 
rir.d  Will  respond  to  the  comments  in  the 
preamble  to  that  notice- 
Sec  1102.1816.  1642.  and  1871  of  the  Social 
Secunty  Aci  |42  L'  S.C,  1302.  1395h.  1395u. 
dnd  1395hh| 

{Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773.  Medicare-Hospital 


Insunince  PniRram:  No.  13,774.  Medicare- 
Supplementary  Medical  InsurHnce.) 

DdVd  May  31.1988. 
Willtam  L.  Roper. 

Administrator.  H*»a/t/i  Care  Finoncmfi 
Administration. 
[FR  Doc.  88-21437  Filed  9-I»-fl8;  8-.4S  am) 

SILUNQ  CODE  «1»-et-ll 


Public  Health  Service 

Advisory  Commission  on  Childhood 
Vaccines;  Change  of  Date  tor 
Nominations  for  Voting  Members 

agency:  Public  Health  Service.  HHS. 
ACTK3N:  Amendment  to  notice. 

.Amendment:  This  amends  the  notice 
that  appeared  in  the  Federal  Register  on 
Thursday.  September  15.  1968.  which 
asked  that  nominations  for  voting 
membership  on  the  Advisory 
Commission  on  Childhood  Vaccines  be 
received  on  or  before  October  15. 1988. 
Nominations  for  membership  on  the 
Commission  will  now  be  received  up  to 
and  including  November  15, 1988. 
.Man  R.  Hinman. 

V.:.'.  ..nt;/  Wu  cine  Program  Coordinator. 
\V9.  Doc  88-21438  Filed  9-19-W:  8:45  am) 
BtLUNG  COOC  4iaO-l7~« 


DEPARTMENT  OF  MOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
lOocketNo.  N-e8-1S571 

SutHnission  of  Proposed  Information 
Collection  to  0MB 

agency:  Office  of  Administration.  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Manaj?ment  and  Budget  (OMB)  for 
review,  as  required  by  the  Poperwork 
Reduction  Act  The  DeparTment  \^ 
soliciting  public  comments  on  the 
subject  proposal. 

address:  Interested  persons  are  invited 
!o  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
prtipusal  by  name  and  should  be  sent  to: 
lohn  Allison,  OMB  Desk  Officer.  Office 
of  Management  and  Budaet.  New 
Executive  Office  Building.  Waghjogton. 
DC  2Ufy);j 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cnsty.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 


Southwest  Washington,  DC  :u>410. 
telephone  (202|  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr  Cnsty. 
SUPPt^MENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  L'.SC.  Chapter  35) 

The  .Notice  lists  the  following 
information:  (t|  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information;  (31  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6]  how  frequently  information 
submissions  will  be  required:  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  (H)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement,  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Departmet. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d)- 

Date:  September  12. 19ea. 
David  S.  Cristy. 

Deputy  Director,  Information  Policy  and 
Manofiement  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal  Indian  Hnusing  Self-Help 
Program — Application  and  Development 
Program  Requirements  (FR-2.S44). 

Office:  Public  and  Indian  Housing. 

Description  of  the  t\t;ed  for  the 
Information  and  its  proposf^d  use:  The 
purpose  of  this  reporting  requirement  is 
to  implement  a  self-help  program  which 
will  permit  participants  in  the  Indian 
Housing  Mutual  Help  Program  to 
substantially  construct  their  own  homes. 
The  information  will  also  be  used  to 
select  Indian  Housing  Authorities 
(UlAs)  as  an  Indian  Housing  Self-Help 
component  to  the  Mutual  Help  Program. 

Form  Number  None. 

Respondents:  Non-Profil  Institutions. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 
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—      ■-  ■              ■   ■  - 

Nuwbyo*       ^       Ffequency 
respondsnts            of  fespoose 

,       Homper 

rswonsc       - 

Burden 
hours 

'                                              .n                            1 

30 

75 

300 

PwQifMWTHint  PrmKim 

1                                               «                            1 

4M 

Total  Estimated  Burden  Hours:  750. 

Status:  New. 

Contact:  Patricia  S.  Amaudo.  HUD. 
(202)  755-1015:  lohn  Allison,  OMB.  (202) 
395-6880. 

Dater  September  12.  IfWfl. 
IFR  Dot  88-21342  Filed  9-19-68:  fl  45  am| 
BtLUNG  COOC  43t(M)1-« 

(Docket  No.  N-88-1859} 

Submission  of  Proposed  Information 
Collection  to  OMB 

AGENCY:  Off.ce  of  Administration,  HUD. 
action:  .\otice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
Rubiect  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  bv  name  and  should  be  sent  to: 
John  Allison.  OMB  Desk  Officer.  Office 
of  Management  and  Budget.  New 
Executive  Office  Building.  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Crisu   ReporT.s  Management 
Officer.  Department  of  Housing  and 
Urban  Devetopmenl.  451  7lh  Street 


Southwest.  Washington,  DC  20410. 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr-  Cristy. 

SUPPlfMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  btjlow.  lo  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable:  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequently  information 
submissions  wilt  be  required:  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  18  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  oflicial  familiar  wnth  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

AuthcHity:  Section  3507  of  the  Paperworic 
Reduction  Act.  44  U-SC.  3507:  Section  7(d)  of 


the  Df^parlmenl  of  Housing  and  llrl*an 
Devplopmenl  Act,  42  U  S.C  3535(d|. 

Dated:  September  8. 19Sa 
David  S.  Cristy. 

Deputy  Director  Information  PolU  y  and 
Afonopemenl  Division. 

Notice  of  Submission  of  Proposed 
InfonnalioD  Collection  lo  OMB 

Proposal:  Communitv  DevelrjpmenI 
Work  Study  Program  (FR-2475/FK- 
25101 

Office.'  Community  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  use:  Tliis 
information  will  be  needed  and  used  lo 
provide  grants  to  institutions  of  higher 
education,  either  directly  or  through 
areawide  planning  organizations.  The 
information  will  also  be  needed  to  assist 
economically  disadvantaged  and 
minority  students  who  participate  in 
community  development  work  study 
programs  and  are  enrolled  as  full-lime 
students  in  studies  on  community  and 
economic  development,  community 
planning,  or  community  management. 

Form  Number:  None. 

Respondents:  Stale  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  submission: 
Recordkeeping.  Quarterly.  Annually, 
and  Semester. 

Reporting  burden: 


rsspondenls 


Frequency 
ol  response 


Hows  per 
response 


Borden 
hours 


Ouarlerty/Semesler  Report... 

Final  Repon - 

RecofdkeepinQ r.._.~. 


100 
30 
30 


2.000 
360 
240 
120 


Total  Estimated  Burden  Hours:  2.720. 

Status:  New. 

Contact:  [ames  H.  Turk.  HUD.  (202) 
755-6876:  lohn  Allison.  OMB.  (202)  395- 
6880. 

Dale:  September  B.  1088. 
jFR  Doc  88-21343  Filed  d-19-Bfl:  B:45  am) 
BILUHG  COOC  43I(M)1-H 


I  Docket  No.  N-88- 1860 1 

Submission  of  Proposed  Information 
Collection  to  OMB 

AGENCY:  Office  of  Administration.  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 


review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to 
proposal  by  name  and  should  be  sent  to; 
lohn  Allison.  OMB  Desk  Officer.  Office 
of  Management  and  Budget.  New 
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Executive  Office  Building, 
Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cnsty.  Reports  ManaRement 
Officer.  Department  of  Housmj^  and 
I'rbdn  Df  velopment.  451  7th  Street, 
Su'jrhAesI,  Washington.  DC  2O410. 
telephone  (202)  755-«050.  This  is  not  a 
(oil  free  number.  Copies  of  the  proposed 
farms  and  other  available  documents 
submitted  to  0MB  may  be  obtained 
from  Mr.  Cnsty 

SUPI>L£MENT*RY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S. C.  Chapter  35), 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
tnfurmaiion  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 


proposed  use:  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  he  required;  (7)  an 
estimate  of  the  Iota!  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  (B)  whether  the 
proposal  IS  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
ReducUon  Act.  44  U.S.C  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3S3S(d). 

Dated:  August  2a.  1988. 
David  S.  Cnsty. 

Deputy  Director.  Information  Policy  and 
Monogenient  Division. 


Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Restriction  on  Use  of 
Assisted  Housing  (FR- 1588/2383). 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
information  is  needed  to  comply  with 
Federal  statutes  and  regulations  that 
prohibit  HUD  from  making  financial 
assistance  available  for  the  benefit  of 
any  alien  who  is  not  a  lawful  resident  of 
the  United  States.  The  information  is 
also  needed  to  collect  data  on 
citizenship/alien  status  as  part  of 
determining  tenant  and  applicant 
eligibility. 

Form  Number  None. 

Respondents:  Individuals  or 
Households  and  Businesses  or  Other 
For-profit. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


Naof 

raspon}- 

■ntt 

Fr«qu6n- 
X         cyol 
reiponse 

Hourspet 
fesponse 

.       Buraen 
hours 

.S«rtin.i  R         .      „ 

2.470.777 

360.541 

9.496 

42.276 

I44.15S 

2.883.092 

.06 
OS 
OS 
.16 
.05 

123.539 

18.027 

457 

2.114 

23.065 

144.156 

S«:»n236..                                          

PAP                                                                                                                                                                    

Rent  SuocwwTwit                   

^■a^  !o  Ohlaip  Prtafwion 

Pecafdkefip.nfl 

Tata/  Estimated  Burden  Hours: 

311.375. 

Status:  Revision. 

Cor.iact:  James  (.  Tahdsh.  HUD.  (202) 
426-3944;  John  Allison.  OMB.  (202|  395- 
6880. 

Da?R:  August  26.  1988. 
[FR  Doc  86-21344  Filed  9-19-88:  8:1.5  am] 
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lOockel  No.  N-86-18621 

Submission  of  Proposed  Information 
Collection  to  OMB 

aqency:  Office  of  Administration.  HUD 
ACTION:  Nonce. 

SUMMARY;  The  proposed  information 

colleclion  requirement  described  below 
has  been  submitted  to  the  Office  'jf 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
sub)ect  proposal. 


ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison.  OMB  Desk  Officer.  Office 
of  Management  and  Budget.  New 
Executive  Office  Building.  Washington. 
DC  20503, 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S,  Cnsty,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451.  7th  Street, 
Southwest.  Washington.  DC  20410. 
telephone  (202)  75^-6050,  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr  Cnsty, 

SUPPtEMENTARY  information:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  O.MB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  use.  Chapter 35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 


information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3|  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (B)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (81  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement:  and 
(9]  Ihe  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  O.MB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U,S,C.  3507:  Section  7|d|  of 
the  Department  of  Housing  and  Urban 
Develapmenl  Act.  42  U.S.C.  3S3S(d). 
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Date:  September  14. 1968. 
David  S.  Critty. 

Deputy  Director,  Information  Policy  and 
Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal-  Public  Housing  Resident 
Management  Corporation  (RMC) 
Homeownership  (FR-2489). 


Recordkeeping  ,- 


Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  use: 
This  information  collection  is 
mandated  under  Section  21  of  the  U.S. 
Housing  Act  of  1937  amended.  This 
legislation  authorizes  public  housing 
KfAC  to  resell  or  rent  individual  units 
to  lower-income  families.  The 


information  provided  will  be  used  by 

HUD  to  monitor  this  program. 
Form  Number:  None. 
Respondents:  Individuals  or 

Households. 
Frequency  Of  Submission:  On  Occasion 

and  Recordkeeping. 
Reporting  Burden: 


Numtjerol 
Respondents 


10 
10 


Fie- 
quency 

01 

Re- 
sponse 


Hows 


But. 
den 
HiJufS 


400 
100 


Total  Estimated  Burden  Hours:  500. 

Statvs:  New. 

Contact:  Nancy  S.  Chisholm.  HUD.  (202 

755-7055;  John  Allison.  OMB.  (202) 

395-6880. 
Dote:  September  14. 1988. 
ire  Doc,  88-21346  Filed  9-19-88;  8:45  am) 

BILUNG  COOC  431l>41-« 


Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

lOocket  No,  Ne8-1861;  FR-22521 

Interstate  Land  Sales  Registration; 
Administrative  Proceedings 

AGENCY:  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner.  Office  of  Lender 
Activities  and  Land  Sales  Registration. 
Interstate  Land  Sales  Registration 
Division.  HUD. 

action:  Notice  of  proceedings  and 
opportunity  for  hearing. 

summary:  The  Interstate  Land  Sales 
Registration  Division  gives  public  notice 
of  its  attempt  to  serve  upon  certain 
persons  (defined  by  statute  (15  U.S.C. 
1701)  as  individuals,  unincorporated 
organizaUons,  partnerships, 
associations,  corporations,  trusts,  or 
estates)  at  their  last  known  addresses,  a 
notice  requinng  revisions  to  their 
Statement  of  Record.  Service  of  this 
notice  was  attempted  by  mail  and  was 
found  to  be  undeliverable.  Therefore,  in 
accordanrx  with  44  U.SC.  1508.  the 
Department  is  publishing  this  Notice  of 
Proceedings  and  Opportunity  for 
Hearing  in  order  to  efTect  constructive 
notice  upon  the  persons  listed  in  the 
attached  Appendix. 
DATE:  Requests  for  hearings  should  be 
filed  on  or  before  October  5. 1988. 


addresses:  Requests  shall  be  filed  with 
the  docket  Clerk  for  Administrative 
Proceedings.  Room  10251.  HUD  Building. 
451  Seventh  Street.  SW,.  Washington. 
DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  G.  Henderson.  Branch  Chief.  Land 
Sales  Enforcement  Branch.  Department 
of  HUD.  Room  6278.  Washington.  DC 
20410.  Telephone;  (202)  755-0502,  (This 
is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Notice  of  Proceedings  and  Opportunity 
for  hearing  is  issued  pursuant  to  the 
Interstate  Land  Sales  Full  Disclosure 
Act  (15  U.S.C.  170e(d))  and  related 
regulations  at  24  CFR  1710.45(b)(1)  and 
24  CFR  1710,215,  The  Department  hereby 
serves  the  following  Notice  of 
Proceedings  and  Opportunity  for 
Hearing  to  the  persons  listed  in  the 
attached  Appendix; 

NOTICE  OF  PROCEEDINGS  AND 
OPPORTUNITY  FOR  HEARING 


Docket  No. 

In  the  matter  of:  (subdivision)  - 


(developer) 


Representative  Respondent  

OILSR  No, ^ 

The  Secretary  in  administering  Ihe 
Interstate  Land  Sales  Full  Disclosure 
Act  of  1968. 15  U,S,C.  1701  et  seq..  and 
its  Regulations  finds  his  pubhc  files 
disclose  that; 

A.  Respondent  is  a  corporation 
organized  under  the  laws  of  the  State  of 
and  has  its  principal  office 


B.  The  mailing  address  of 
Respondent's  last  known  principal  office 
or  place  of  business  is 


C.  The  Respondent  filed  a  Statement 
of  Record  and  Property  Report  for  the 
above  subdivision,  located  in 

County. 

Slate,  which  Statement  of  Record  and 
FVoperty  Report,  as  amended,  if  any 
amendments  have  been  filed,  became 

effective  on and  is  still 

effective. 

D is  an  authorized 

Representative  of  Respondent. 

(Information  for  completing  the  above 
format  follows.  The  captioned  mailers  in 
the  Appendix  are  listed  alphabelically 
by  subdivision  in  each  Slate.  Paragraph 
I  of  the  Notice  of  Proceedings  and 
Opportunity  for  Hearing  includes  the 
captions  of  the  separate  matters. 
Information  for  the  completion  of  the 
captions  of  each  of  the  matters  is  set  out 
in  columns  1  and  2  of  Ihe 
aforementioned  Appendix.  Information 
for  Lines  A.  B  and  C  above  is  set  out  in 
columns  3. 4  and  5  respectively  of  the 
Appendix.  Information  for  Line  D  of 
Paragraph  I  is  contained  in  the  caption 
of  the  matter,  and  the  same  information 
is  supplied  in  the  last  line  of  Column  1  of 
Ihe  Appendix.  The  entire  Notice  is 
completed  by  inserting  the  applicable 
information  from  the  Appendix  in  the 
appropriate  blanks  of  paragraph  I.  In 
this  form  it  is  constructively  noticed  that 
the  Notice  of  Proceedings  and 
Opportunity  for  Hearing  is  served  upon 
the  persons  listed  in  column  1  of  the 
Appendix.) 
II 

The  Interstate  Land  Sales  Registration 
Division  (ILSRD)  from  its  records  or 
from  other  sources  has  obtained 
information  v\hich  tends  to  show,  and  it 
so  alleges,  that  the  Statement  of  Record 
and  Property  Report  of  the  subdivision 
captioned  above  include  untrue 
statements  of  material  fact,  or  omit  to 
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sla!e  material  facts  required  to  be  stated 
therein  or  necessary  to  make  the 
statements  therein  not  misleading,  to 
wii; 

The  developer  has  failed  to  file 
amendments  (including  an  annual  report 
of  activity)  to  comply  with  revised 
reguidtions  of  the  Interstate  Land  Sales 
Registration  Division  or.  alternatively,  to 
file  documentation  establishinf?  that  no 
such  amendments  are  necessary  by  the 
time  required  in  24  CFR  1710.23(d|  and/ 
or  1710310  11984  Editionl.  as  amended 
by  49  FR  31366  (August  6.  1984)  as 
codified  :n  the  1985  edition. 

Ill 

In  view  of  the  allegations  contained  in 
Part  II  above,  the  Secretary  will  provide 
an  opportunity  for  a  public  hearing  to 
determine: 

A.  Whether  the  allegations  set  forth  in 
Part  II  are  true  and  in  connection 
therewith  to  afford  Respondent  an 
opportunity  to  establish  any  defenses  lo 
such  allegations:  and 

B.  What,  if  any,  remedial  action  is 
appropriate  in  the  public  interest  and  for 
the  protection  of  purchasers  pursuant  to 


the  Interstate  Land  Sales  Full  Disclosure 
Act. 

IV 

If  the  respondent  desires  a  hearing,  he 
shall  file  a  request  for  hearing 
accompanied  by  an  answer  within  15 
days  after  service  of  this  Notice  of 
Proceedings.  Respondent  is  hereby 
notified  that  if  he  fails  to  file  a  response 
pursuant  to  25  CFR  1720.240  and 
1720.245  within  15  days  after  service  of 
this  Notice  of  Proceedings.  Respondent 
shall  be  deemed  in  default,  and  the 
proceedings  shall  be  determined  against 
him.  the  allegations  of  which  shall  be 
determined  to  be  true,  and  an  order 
suspending  the  Statement  of  Record  will 
be  issued.  The  said  order  shall  remain  in 
effect  until  the  Statement  of  Record  and 
Property  Report  have  been  amended  in 
accordance  therewith,  and  thereupon 
the  order  shall  cease  lo  be  effective. 


Any  request  for  hearing,  answer, 
motion,  amendment  to  pleadings,  offer 
of  settlement  or  correspondence 
forwarded  during  the  pendency  of  this 


proceedings  shall  be  filed  with  the 
Docket  clerk  for  Administrative 
Proceedings.  Room  10251.  HUD  Building. 
451  Seventh  Street  SW  .  Washington. 
DC  20410.  All  such  papprs  shall  clearly 
identify  the  type  of  maMer  and  the 
docket  number  as  set  forth  in  this  Notice 
of  Proceedings. 

VI 

//  IS  hereby  ordered,  that  upon  request 
of  the  Respondent  a  public  hearing  for 
the  purpose  of  taking  evidence  on  the 
questions  set  forth  in  Part  III  hereof  be 
held  before  an  Administrative  l^w 
ludge.  HUD  Building.  451  Seventh  Street 
SW..  Washington.  UC  20410.  at  10:00 
a.m.  on  the  30th  day  after  receipt  of  the 
answer  or  at  such  other  time  as  the 
Secretary  or  a  designee  may  fix  by 
further  order. 

This  Notice  of  Proceedings  shall  be  served 
upon  the  Respondent  pursuant  lo  24  CFR 
1720.170  and/or  44  U.S.C  1508. 

Date:  September  9. 1988. 
James  E  Scboenberger, 
General  Deputy  Assistant  Secretary  for 
Housing.  Federal  Housing  Commissioner. 


Appendix 


tn  t^e  ftaner  of  (SuDO'vs'on)  <3eveiapet. 
repfesentative  and  !ttie,  respoodem 


OILSR  ^k).  and  land 
salet  anlorcamant 
branch  Docket  No. 


^orifi  Caioi'na 

PowcJer  Horn  Mcnin!ain,  Hor"e  Deweiope's.  'fv: . 
Roee«i  I  Hofne.  PresKtei* 
Utah 

The   3200   SuMiv'S'on.   AiT»e*iano   Deveiopn^eni 
Cwporatjon,  Foster  J  Meoperly.  PresHJert.  | 


CM)6007-3$-450  XA 
tfwough  XE,  M-88-053 


0-06426-52-142  8,  A. 
M-8e-049 


State  of  or^anizatton  and 
iocatx>nof  pnnoQal  o*ttc« 


North  CaroHno.  TnfXett, 
f*Or^  Carofcna. 


I  Cai-lomia,  San  0>ego. 
CaMomta. 


Lost  knoivn  mailing 

addresa 


Elk  Creek  Road.  Tnpteti. 
NC  28666 

4452  Pftrti  Boutevafd. 
Suite  306.  San  Zk&ga, 
CA92116 


Location  of  wbdivfston 

(county.  Stal^  and 

affiKlwedaie 


Watauga  Co^ty.  NC. 
July  Zfi.  1962. 


Iron  County.  UT  August 


fFR  Due  88-21341  Filed  9-19-88;  8:45  am) 
BttXIMG  COOC  tSIO-ZT-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

I N  M-03<M>8-44 1 0-08 1 

Availability  of  Proposed  Socorro 
Resource  Marugement  Plan/Final 
Environmental  Impact  Statement 
(RMP/EIS) 

AGENCY;  Bureau  of  Land  .Management. 
Las  Cruces  District,  Socorro  Resource 
Area,  New  Mexico.  Interior. 
ACTtOH:  Notice  of  availability. 

SUIMMARV:  The  Bureau  of  Land 
Management  fBLM)  annotjnces  the 
availabihty  of  the  Proposed  Socorro 
Resource  Area  Resource  Management 
Plan  (RMP'/Environmental  Impact 
Statement  [EIS]  for  public  review.  This 


document  analyzes  the  management 

options  and  impacts  of  allocating  lands 
and  resources  on  approximately  1.5 
million  acres  of  public  land  surface  and 
2.2  million  acres  of  Federal  mineral 
estate.  These  public  lands  are  located  in 
Catron  and  Socorro  Countieg  in  central 
and  west-central  New  Mexico. 

The  Draft  RMP/F.IS  was  made 
available  for  a  90-dny  public  comment 
pent>d  from  January  22  through  April  22, 
1988  Comments  received  were 
incorporated  in  the  preparation  of  the 
Proposed  Plan.  All  parts  of  the  Proposed 
Plan  may  be  protested. 
DATE:  Protests  on  the  Proposed  Plan 
must  be  postmarked  no  later  than 
October  24,  1988. 

ADOitESS:  Protests  must  be  sent  to  the 
Director  (760).  Bureau  of  Land 
Management.  Premier  BIdg..  Room  909, 
18th  and  C  Street  NW..  Washington.  DC 
20240. 


SUPPLEMENTARY  INFORMATKm:  Any 
person  who  is  on  record  for  participating 
in  the  planning  process  and  has  an 
interest  that  is  or  may  be  affected  by 
approval  of  the  RMP  may  file  a  protest 
Protests  should  be  presented  to  the  BLM 
Director  with  the  following  information: 
(1)  Name,  mailing  address,  telephone 
number,  and  interest  of  ihe  person  filing 
the  protest:  (2)  statement  of  the  issue(s) 
being  protested:  (3)  a  statement  of  the 
part[s)  being  protested;  (4)  a  copy  of  all 
documents  addressing  the  issuefs)  that 
were  submitted  during  the  planning 
process  by  (he  protesting  party  or  an 
indication  of  the  date  Ihe  issue(s)  were 
discussed  for  the  records;  and  (5)  a 
concise  statement  explaining  why  the 
BLM  New  Mexico  State  Director's 
decision  is  wrong. 

At  the  end  of  Ihe  30-day  protest 
period,  the  Proposed  Plan,  excluding  any 
portions  under  protest,  will  become 
final.  Approval  will  be  withheld  on  any 
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portion  of  the  plan  under  protest  until 
final  action  has  been  completed  on  such 
protest.  The  approval  process  and  the 
Approved  Plan  will  be  published  with 
Ihe  Record  of  Decision.  Individuals  not 
wishing  to  protest  the  plan,  but  wanting 
to  comment,  may  send  comments  to  the 
BLM.  Socorro  Resource  Area,  at  the 
address  below.  All  comments  received 
will  be  considered  in  preparation  of  the 
Record  of  Decision. 
FOR  FURTHER  INFORMATION  CONTACT: 

|oel  Farrell.  RMP  Team  Leader.  Socorro 
Resource  Area.  198  Neel  Avenue  NW.. 
Socorro.  NM  87801. 

A  limited  number  of  documents  are 
available,  and  review  copies  may  be 
examined  at: 
BLM  State  Office.  Joseph  M.  Montoya 

Federal  Bldg..  Santa  Fe.  NM 
Socorro  Resource  Area  OfTice.  See 

above  address 
Socorro  Public  Library.  401  Park  SW. 

Socorro.  NM 
BLM  DSC  Library.  Bldg.  50.  Denver 

Federal  Center.  Denver,  CO 
BLM  Las  Cruces  District  Office.  1800 

Marguess.  Las  Cruces.  NM 
State  of  New  Mexico  Library.  325  Don 

Caspar,  Santa  Fe,  NM 
Thomas  Branigan  Memorial  Library.  200 

E.  Picacho.  Las  Cruces.  NM 
University  of  New  Mexico.  Law  Library. 

1117  Stanford  NF.,  Albuquerque,  NM 
Malcolm  f.  Schnitker, 
A  cling  Slate  Director 

Dated:  September  7. 1968. 
ire  Doc  88-21360  Filed  &-19-88:  8:45  ami 

HLUHG  CODE  «310-F»-M 


IES-940-0e-4520-13:  ES-039052.  Group  121 

Filing  of  Plat  of  Dependent  Resurvey; 
North  Carolina 

Si'ptemborlS.  1988. 

1.  The  plat  of  the  dependent  resurvey 
of  the  Cherokee  Indian  Land  Within 
Tract  No.  93,  District  8,  Cherokee 
County,  North  Carolina,  will  be 
officially  filed  in  the  Eastern  States 
Office.  Alexandria.  Virginia  at  7:30  a.m.. 
on  October  27.  1988. 

2.  The  dependent  resurvey  was  made 
at  the  request  of  the  Bureau  of  Indian 
Affairs. 

3.  All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  dependent 
resurvey  must  be  sent  to  the  Deputy 
State  Director  for  Cadastral  Survey, 
Eastern  Slates  Office.  Bureau  of  Land 
Management.  350  South  Pickett  Street. 
Alexandria,  Virginia  22304.  prior  to  7:30 
a  m..  October  27, 1988. 


4.  Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per  copy. 
Lane }.  Bouman. 

Deputy  State  Director  for  Cadastral  Sun-ey 

and  Support  Services. 

(FR  Doc  86-21428  Filed  9-19-88;  8:45  ami 

BtLUMG  CODE  4910-O.Mi 


4.  Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  S4.00  per  cppy. 
L^ne  ].  Bouman. 

Deputy  Slate  Director  for  Cadastral  Suney 
and  Support  Services, 
IFR  Doc.  88-21430  Filed  9-19-88:  B.45  ami 
BILLMG  COOE  43tO-(U-4l 


IES-940-08-4520-13;  ES-039053,  Group  121       ies-94IM)8-4S20.13;  ES-039055,  Group  121 


Filing  of  Plat  of  Dependent  Resurvey; 
North  Carolina 

Seplsmber  10, 1988. 

1.  The  plat  of  the  dependent  resurvey 
of  the  Cherokee  Indian  Land.  Within 
Tract  Nos.  115  and  116,  District  6, 
Cherokee  County.  North  Carolina,  will 
be  officially  filed  in  the  Eastern  Stales 
Office.  Alexandria.  Virginia  at  7:30  a.m., 
on  October  27. 1988. 

2.  The  dependent  resurvey  was  made 
at  the  request  of  the  Bureau  of  Indian 
Affairs. 

3.  All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  dependent 
resurvey  must  be  sent  to  the  Deputy 
Slate  Director  for  Cadastral  Survey, 
Eastern  Stales  Office,  Bureau  of  Ijind 
Management  350  South  Pickett  Street, 
Alexandria.  Virginia  22304.  prior  to  7:30 
a.m..  October  27. 1988. 

4.  Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproducUon  fee  of  S4.00  per  copy. 
Lane  I .  Bouman. 

Deputy  State  Director  for  Cadastral  San.-ey 
and  Support  Services. 
(FR  Doc.  88-21429  Filed  9-19-88. 8:45  am] 
nujNO  cooe  43ia-&Mi 

|ES-94()-08-4520-13:  ES-039054.  Group  121 

Filing  of  Plat  of  Dependent  Resurvey: 
North  Carolina 

September  12, 19tia 

1.  The  plat  of  the  dependent  resurvey 
of  the  boundary  between  the  Nantahala 
National  Forest.  Tract  Nos.  104h  and  258 
and  the  Cherokee  Indian  Land.  Tract 
No.  35.  District  No.  6.  Cherokee  County. 
North  Carolina,  will  be  officially  filed  in 
the  Eastern  States  Office.  Alexandria. 
Virginia  at  7:30  a.m..  on  October  27, 
1988. 

2.  The  dependent  resurvey  was  made 
at  the  request  of  the  Bureau  of  Indian 
Affairs. 

3.  All  inquiries  or  protests  concerning 
the  technical  ast^ei-ts  of  the  dependent 
resurvey  must  be  sent  to  the  Deputy 
State  Director  for  Cadastral  Survey, 
Eastern  States  Office.  Bureau  of  Land 
Management.  350  South  Pickett  Street, 
Alexandria.  Virginia  22304.  prior  lo  7:30 
a.m.,  October  27. 1988. 


Filing  of  Plat  of  Dependent  Resurvey: 
North  Carolina 

September  li  1988. 

1.  The  plat  of  the  dependent  resurvey 
of  the  boundary  between  the  Nantahala 
National  Forest.  Tract  No.  260  and  the 
Cherokee  Indian  Land.  Henson 
Donation  Tract.  (439  .Acre  Tract)  District 
No.  5.  Cherokee  County.  North  Carolina, 
will  be  officially  filed  in  the  Eastern 
States  Office,  Alexandria,  Virginia  at 
7:30  a.m.,  on  October  27, 1988. 

2.  The  dependent  resurvey  was  made 
at  the  request  of  the  Bureau  of  Indian 
Affairs. 

3.  All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  dependent 
resurvey  must  be  sent  to  the  Deputy 
State  Director  for  Cadastral  Survey. 
Eastern  States  Office,  Bureau  of  Land 
Management.  350  South  Picketl  Street. 
Alexandria.  Virginia  22304.  prior  to  7:30 
a.m..  October  27. 1988. 

4.  Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per  copy. 
Lane  |.  Bouman, 

Deputy  State  Director  for  Cadastral  Sun-ey 

and  Support  Ser\iceS. 

(FR  Doc  88-21431  Filed  9-19-88:  8:45  am] 

BILUMG  CODE  4310-6.MI 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Chevron  U.S.A.  Inc. 

agency:  Minerals  Management  Service. 

Interior. 

action:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  the 
Chevron  U.S.A.  Inc..  Unit  Operator  of 
the  Mobile  Block  861  Federal  Unit 
Agreement  No.  754387006.  has  submitted 
a  DOCD  describing  the  activities  it 
proposes  to  conduct  on  the  Mobile  Block 
861  Federal  unit.  Proposed  plans  for  the 
above  area  provide  for  the  development 
and  production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Pascagoula, 
Mississippi. 
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DATE:  The  subiect  DOCD  was  deemed 
s'jbmitied  un  September  2. 1988. 
AOOflESS:  A  copy  of  the  subiecl  DOCD 

:s  a\3ilahie  for  public  review  al  the 
Piibhc  Information  Office.  Gulf  of 
Sfexico  OCS  Region,  Minerals 
.Vf.inagement  Service,  1201  Elmwood 
Park  Boulvard,  Room  114.  New  Orleans. 
Louisiana  (Office  Hours:  8  a  m.  to  4:30 
p  m..  N!ond.iy  through  Friday). 

F0«  FUHTWER  INFORMATION  CONTACT 

-Mr  Mike  .\;xdorff:  Minerals 
ManaaemenI  Service:  Gulf  of  Mexico 
OCS  Region;  Production  and 
Development:  Development  and 
Unitization  Section:  Unitization  Unit; 
Telephone  (504)  736-2660. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  section  25  of  the  OCS 
Lands  .'Vet  .Amendm.ents  of  1978,  that  the 
Minerals  Management  Service  is 
considenng  approval  of  the  DOCD  and 
that  It  IS  available  for  public  review- 
Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
a.ffected  Slates,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250  34  of  Title  30  of  the  CFR. 

D,i:e  Sfplember  9.  lafla. 
I.  Roger*  Pearcy, 

Ri^ional  Director.  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc  88-21424  Filed  9-19-88: 8:45  ami 
BILUNQ  COOC  4Slfr«fMI 


Development  Operations  Coordination 
Document  Kocli  Eiploratlon  Co. 

AGENCY:  Mincraia  Management  Serv  ice. 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 

SUMMARY:  .Notice  is  hereby  given  that 
Koch  Exploration  Company  has 
submitted  a  DOCD  describing  the 
activities  It  proposes  to  conduct  on 
Leases  OCS-G  9140.  6245.  and  8167. 
Blocks  A-284.  A-271.  and  A-272. 
respectively.  High  Island  Area,  offshore 
Louisiana.  PrDposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hyrocarbons  with  support 
activities  to  be  conducted  from  an 
existing  onshore  base  located  at 
Cameron.  Louisiana. 
date:  The  subject  DOCD  was  deemed 
submitted  on  September  7. 1988. 
Comments  must  be  received  bv  October 


5. 1988.  or  15  days  after  the  Coastal 
Management  Section  receives  a  copy  of 
the  plan  From  the  Minerals  Management 

Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office.  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service.  1201  Elmwood 
Park  Boulevard.  Room  114.  New 
Orleans.  Louisiana  (Office  Hours;  8  a.m. 
to  4:30  p.m..  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  lOt.h  Floor  of  the  Stale 
Lands  and  Natural  Resources  Budding. 
fi25  North  4:h  Street  tlaton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p  m  .  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans.  Post  Office  Box  44487,  Baton 
Rouge.  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  j.  Tolbert.  Minerals 
.Management  Service.  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plana  Unit; 
Telephone  (504)  738-2887, 

SUPPtfMENTARV  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  {  930  61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31. 1988 
153  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  i  250.34  of  Title  30  of 
the  CFR. 

Dale:  Seplember  7.  198«. 
).  Rogors  Paarey. 

Regional  Direaor,  Gulf  of  Mexico  OCS 

Region. 

[FR  Doi:  80-21421  Filed  9-19-88;  8:45  «m| 
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Onshore  Oil  8r>d  Gas  Production 
Accounting,  Transfer  of  Responsibiltty 
AOENCv:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  suspension  of 

conversion  schedule. 

summary:  On  May  9, 1988.  the  Minerals 
Management  Service  (MMS)  published  a 
notice  of  final  rulemaking  in  the  Federal 
Register  (.53  FR  1R408)  to  amend  its 
regulations  to  provide  for  lease 
operators  to  report  onshore  production 
data  to  M.MS,  as  a  result  of  the  transfer 
of  accounting  responsibility  from  the 
Bureau  of  Land  Management  (BIM). 

As  stated  in  the  notice  of  final 
rulemaking.  MMS  planned  to  follow  a 
phased  conversion  schedule  to 
accomplish  the  transfer.  Phases  la  and 
lb  of  the  conversion  schedule  have  been 
accomplished.  The  purpose  of  this  notice 
is  to  inform  operators  of  onshore  leases/ 
agreements  scheduled  for  the  remaining 
phases  (Nos.  2.  3.  and  4)  who  have  not 
yet  been  converted  that  the  conversion 
schedule  is  temporarily  heing  suspended 
until  further  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Miller.  Production  .Accounting 
Division.  (303)  231-3520. 
SUPPUEMENTARY  INFORMATION:  The 

Committee  on  Appropriations.  U.S. 
House  of  Representatives,  in  Report  No. 
100-713,  dated  )une  20, 1988,  did  not 
recommend  additional  funding  in  Fiscal 
Year  1989  for  conversion  of  the  onshore 
production  accounting  responsibility 
from  BLM  to  MMS.  The  language  states 
In  part.  "In  Royalty  Management  the 
Committee  recommendation  includes  a 
reduction  of  S5(X).000  in  mineral  revenue 
collection  and  £3.50,0110  in  systems 
developm.ent  and  maintenance  to  limit 
the  conversion  of  the  production 
accounting  system  to  the  States  of 
Colorado.  Wyoming.  Utah,  and 
Montana  '  '  "."  Therefore,  the 
conversion  schedule  is  suspended  until 
such  time  as  funding  is  provided. 

Phase  la  of  the  conversion  schedule 
transferred  leases/agreements  under  the 
jurisdiction  of  the  Rawlins.  Wyoming. 
BLM  District  Office.  Phase  lb 
transferred  leases/agreements  under  the 
jurisdiction  of  the  Wyoming,  Colorado, 
Utah,  and  Montana  BLM  State  Offices, 
Phase  2  would  have  converted  leases/ 
agreements  under  the  jurisdiction  of  the 
Eastern  States,  Nevada.  California,  and 
Alaska  B1A1  State  Offices  Operators 
under  phase  2  were  informed  of  their 
conversion  m  a  letter  dated  |uly  25, 1988. 
However,  because  of  the  suspension, 
phase  2  operators  should  disregard  the 
July  25, 1988,  instructions  and  continue 
reporting  production  data  to  RIM 
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Phases  3  and  4  would  have  converted 
leases/agreements  under  the  jurisdiction 
of  the  BLM  Tulsa  District  Office  and  the 
New  Mexico  BLM  State  Offices 
respectively.  Phase  3  and  4  operators 
should  continue  reporting  production 
data  to  BLM, 

Operators  will  be  notified  by  future 
publication  of  a  noticefs]  in  the  Federal 
Register  of  a  conversion  schedule  for 
their  leases/agreements  when  MMS 
receives  funding  to  continue  the  transfer 
of  production  accounting  responsibility 
from  BLM. 

Dale:  September  12, 1988. 
lorry  D.  Hill, 

.lusociole  Director  for  Royalty  Manasemenl. 
|FR  Doc  88-21359  Filed  9-19-88;  8:45  om) 
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National  Park  Service 

National  Register  of  Historic  Places; 
Notification  ot  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  .National  Park  Service  before 
September  10, 1988.  Pursuant  to  S  60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P,0.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  October  5. 1988. 
Carol  O.  SbuU. 

Chief  of  Registration.  National  Register 
GUAM 
Guam  (bounty 

.\f;ana-Hagotno  Pillbox.  IJapanes  Coastal 
Defense  Fortifications  on  Guam  TR).  W 
shore  of  Pssco  de  Susana.  Agana.  88001880 
Agana/Haaatna  Ctiffline  Fortifications 
Japanese  Coastal  Defense  Fortifications 
on  Guam  TR},  Address  Restricted.  Agana 
vicinity.  BaOOlsn 
As  Sombreru  Pillbox  III.  (/apanese  Coastal 
Defense  Fortifications  on  Guam  TRl,  W  of 
Malapang  Park,  Tumon,  88001887 
As  Sombreru  Pillbox  11,  Oapanese  Coastal 
Defense  Fortifications  on  Guam  TR).  S 
shore  of  Tumon  Beach  in  Tumon  Bay. 
Tumon.  88001864 
As  Sombreru  Pillbox  1.  (Japanese  Coastal 
Defense  Fortifications  on  Guam  TR], 
Address  Restricted.  Tumon  vicinily, 
88001883 
Ay  along  Pillbox.  ( Japanese  Coastal  Defense 
Fortifications  on  Guam  TRl.  Address 
Restricted,  Agana  vicinity,  88001889 
Garopan  Mount  Pillbox.  Ifaponese  Coastal 
Defense  Fortifications  on  Guam  TRf 
Address  Restricted.  Talofofo  vicinity. 
88001888 


llik  River  Fortification  I.  (fopanese  Coastal 
Defense  Fortifications  on  Guam  TR}. 
Address  Restricted.  Yona  vicinily.  88001669 
llik  River  Fortification  II,  f Japanese  Coastal 
Defense  Fortifications  an  Guam  TR],  Shore 
o!  Ylig  Point,  Yona.  88001S71 
Opao  Pillbox  /,  (Japanese  Coastal  Defense 
Fortifications  on  Guam  TRJ.  W  of  Tumon 

Ypao  Point.  Tumon.  88001863 
Ipao  Pillbox  II,  (Japanese  Coastal  Defense 

Fortifications  on  Guam  TRl,  Address 

Restricted.  Tumon  vicinily.  88001873 
Ipao  Pilbox  III,  (Japanese  Coastal  Defense 

Fortifications  on  Guam  TRl.  Address 

Restricted.  Tumon  vicinity.  88001874 
Malessu  Pillbox,  (laponese  Coastal  Defense 

Fortifications  on  Guam  TRl.  Talona  Beach 

on  Cocos  Lagoon.  Merizo.  88001672 
Mono  Pillbox,  (Japanese  Coastal  Defense 

Fortjfications  on  Guam  TR],  S  shore  of  As 

Anile  Cove.  Talofofo.  8S001886 
Malala  Pillbox,  (Japanese  Coastal  Defense 

Fortifications  on  Guam  TR),  Address 

Restricted.  Talofofo  vicinity.  88001887 
Maton  Heodlatid  Fortification  I,  (Japanese 

Coastal  Defense  Fortifications  on  Guam 

TRl,  Address  Restricted,  Tumon  vicinity. 

88001884 
Molon  Heodlanil  Fortification  II,  (Japanese 

Coastal  Defense  Fortifications  on  Guam 

TRl  Address  Restricted,  Tumon  vicinity, 

88001885 
Oka  Fortification,  ffapanese  Coastal  Defense 

Fortifications  an  Guam  TRl.  Address 

Restricted.  Tamuning  vicinily.  88001882 
Paqii  Pillbox  I.  (laponese  Coastal  Defense 

Fortificatio.is  on  Guam  TRJ  Shore  of  Pago 

Bay.  Chalan  Pago.  88001878 
Pagii  Pillbox  II.  (Japanese  Coastal  Defense 

Fortifications  an  Guam  TRJ  Shore  of  Pago 

Bay.  Chalan  Pago.  88001879 
Talofofo-Talujafu' Pillbox.  (Japanese  Coastal 

Defense  Fortifications  on  Guam  TRJ  S 

shore  of  Ylig  river  Talofofo.  88001876 
Tokcha'  Pillbox,  (Japanese  Coastal  Defense 

Fortifications  on  Guam  TRJ  Toghca  Pomt 

shoreline.  Ipan.  88001875 
Tomhum  Cliffline  Fortification  III,  (Japanese 

Coastal  Defense  Fortifications  on  Guam 

TRl.  Address  Restricted.  Tumon  vicinity. 

88001888 
Tomhum  Pillbox  II.  (Japanese  Coastal 

Defense  Fortifications  on  Guam  TRJ  W 

shore  of  Naton  Beach  on  Tumon  Bay. 

Tumon.  88001866 
Tomhum  Pillbox  III.  (Japanese  Coastal 

Defense  Fortificxjtions  on  Guam  TRl.  E  of 

Malapang  Park  on  Tomon  Bay,  Tomon. 

88001865 
Tonhum  Fortification.  (Japanese  Coastal 

Defense  Fortifications  on  Guam  TRl. 

Address  Restricted,  Tumon  vicinity, 

88001870 
Umatac-VmataJi  Pillbox.  (Japanese  Coastal 

Defense  Fortifications  on  Guam  TRJ 

Address  Restricted,  Umatac  vicinity. 

68001861 

IWARYLAND 
Baltimore  County 

Caves  Volley  Historic  District  Caves  and 
Garrison  Forest  Rds..  and  Park  Heights 
Ave„  Owtngs  Mills  vicinily  88001859 


Baltimore  Independent  City 

Chorlcole  House.  IS  Charlcote  PL  Baltimore. 

88001858 

MISSOURI 
JackfUD  County 

German  Evangelical  Pastors '  Home  Historic 
District  1808-1812  W.  Walnut  and  300-311 
Nineteenth  Terrace.  Blue  Spnngs.  88001858 

NEW  YORK 

Ontario  County 

Bcrnm.  Thomas,  House.  1160  Caaandalgua 
Rd..  Seneca.  88001854 

NORTH  CAROUNA 
Mecklenburg  County 
Highland  Park  Manufacturing  Company  Mill 

No.  3. 2S01 N.  Davidson  Sc  Charlotte, 

aeooiess 

Ohio 

Cuyahoga  County 

Broadway  A  venue  Historic  District, 
Broadway  and  Hamlel  Aves.  and  E.  Fifty- 
fifth  St.,  Cleveland.  88001860 

WEST  VIRGINIA 

Monroe  County 

Cook 's  Mill  Rt.  2.  Greenville  viciiuty, 
88001 8S7 

Prestoo  County 

.■i.thurdale  Historic  District,  E  and  W  of  WV 

92.  Ardiurdale.  88001862 
jFR  Doc.  88-21425  Filed  9-19-a8;  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

IDocket  No.  AB-290  (Sub-Mo.  12X)1 

Southern  Railway  Co.;  Abandonment 
Exemption;  Roberta,  GA 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152. 
Subpart  F — Exempt  Abandonments  to 
abandon  its  4.4-mite  tine  of  railroad  at 
Roberta.  GA.  between  milepost  86 U-FV 
and  milepost  90.0-FV-2,311  feet. 

Applicant  has  certified  that  (1)  no 
local  or  o\ erhead  traffic  has  moved  over 
the  line  for  at  least  2  years,  and  (2)  that 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  Slate  or 
local  governmental  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  any  US.  District 
Court,  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period.  The  appropriate  Slate  agency 
has  been  notified  in  writing  at  least  10 
days  prior  to  the  filing  of  this  notice 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
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pursuant  to  Orf^on  Short  Line  ft  Co.- 
Abandonment  Goshen.  3fiO  I.C.C.  91 
[19791  To  address  whether  this 
condition  adequately  protects  affected 
empioyees.  a  petition  for  partial 
revocation  under  49  U.S.C,  10505(dl 
rr.ust  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  rtceived.  this 
exemption  will  be  effective  October  20. 
1988  (unless  stayed  pending 
reconsideration).  Petitions  to  stay 
regarding  matters  ihdt  do  not  involve 
environmental  issues  '  and  formal 
expressions  of  intent  to  file  an  offer  of 
financidl  assistance  under  49  CF'K 
1152,27(01^)  ^  must  be  filed  by 
September  30.  1988.  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  October  11, 
1988.  with;  Office  of  rhe  Secretary.  Case 
C(mtroI  Branch.  Interstate  Commerce 
Commission,  Washington,  DC  20423 

A  copy  of  any  petition  filed  with  rhe 
Commission  should  be  sent  to 
applicants  representative-  F.  Blair 
V\  imbush.  Norfolk  Southern 
Corporation,  One  Commercial  Place, 
Norfolk.  VA  23510-2191. 

If  the  notice  of  exemption  contains 
f-ilse  or  misleading  information,  use  of 
the  pxemption  is  void  ob  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any.  from  this 
abandonment 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  {EA|.  SEE 
wiM  serve  the  EA  on  all  parties  by 
September  25.  1988.  Other  interested 
persons  may  obtain  a  copy  of  the  EA 
ff-om  SEE  by  wntms  to  it  (Room  J115. 
Ir.'prstale  Commerce  Commis-smn, 
Washington.  DC  20423)  or  by  calling 
C.irl  Bausch,  Chief,  SEE  at  (202)  275- 

.•\  notice  to  the  parlies  will  be  issued  if 
lise  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 

conditions. 

Utrci.led  September  12.  19Ba 


By  the  Commission  [ospph  H  Dettmar, 
Actinj?  Director,  Office  of  Proceedings. 
Norata  R.  McGm. 
Secrvtnn,' 

IFRDnr  B8-21290  Filed  9-l*-8e;a:45  ami 
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'  A  it«y  will  he  routm«)y  issued  by  (h» 
Cucnmisstor.  in  fni>»e  prt>c«'edin<^  whert-  ur 
..".liirined  der  isiiir;  wi  environmenfnl  i«,'.i,e*  i  whitther 
r<jis*MJbv  a  par-v  nr  *>y  Ibe  Section  ofKnerffv  and 
Kn'.:ronrTn'nt  rn  ;ig  in<ieppnd<>ni  'nvcsHiiation) 
[  iinnot  be  made  pnor  to  the  effpclive  date  oJ  the 
nolle*  of  e-xempiiofi.  .See  Exemption  of  Out  of ■ 
Service  Rati  Lines.  4  LC.C.2d  400  1 1888). 

*  See  Exemp  of  Rail  Lne  .'^band.  or  DticXMit. — 
OfffrnofFm  Mifnt   4  tr..r.2dlft4fl«7J.  andfinrtl 
ruW  publnhed  >n  th^  Fettoral  Rei^alor  on  Decemb(>r 
22.  1987  152  KR  4tt44i>-W+4tii 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeplng/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Buflget 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  Its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.SC 
Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirpmpnts  that  wi!!  affect  the  public. 

List  of  Recordkeeping  Reporting 

Requirements  Under  Review 

As  necessary,  tht;  Department  of 
Labor  wilt  publish  a  list  of  the  Agency 
recordkeepina/reporting  requirements 
under  review  by  the  Office  of 
Manasemenl  and  BudKet  (OMB)  smce 
the  last  list  w^s  published.  The  list  will 
have  all  entnp,H  gmuped  into  new 
collections.  rfvi.Hinns,  pxtpn^iions,  or 
reinstatements  Thp  Departrnpntal 
Clearance  Office  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in  F^ch  entry  may 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers  if  applicable 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeepin|{/re porting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer. 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 


items  on  this  hst  should  be  directed  to 
Mr  Larson.  Office  of  Information 
Management.  U.S  Department  of  Labor, 
200  Constitution  Avenue,  NW..  Room  N- 
1301.  Washington,  DC  20210  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatorv  Affairs. 
Attn:  OMB  Desk  Officer  fo'r  (815/ DM/ 
KSA/frrA/OLMS/MSHA/OSHA/ 
PVVBvX/VTTSl.  Offi(^  of  Manaprment 
dr;d  Budget.  Room  32t)8.  Washington,  DC 
20503  (Ifcjpphone  (202)  3i*5-«iaO|. 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeepinj^/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Employment  Standards  Adminislrvtion 

Economics  Survey  Schedule  and 
Instructions 

1215-0028;  WH-1  |WH-1  Instructions) 

Biennially 

State  or  local  governments:  Busmt-sscs 
or  other  for  Profit;  Small  businesses  or 
organization 

100  respondents:  100  hours:  1  hour  per 
response;  1  form 

The  form  WH-1  is  used  by  the  Wage- 
Hour  Division  to  prepare  an  economic 
report  used  by  an  industry  committee 
to  set  industry  wage  rales  in 
Amencan  Samoa. 

Mine  Safety  and  Health  Administration 

Mine  Rescue  Equipment  Test  and 
Inspection  Records 

1219-0093 

Monthly 

Businesses  or  other  for  profit;  small 
businesses  or  organizations 

800  respondents;  12''^  minutes  per 
response;  24.000  total  burden  hours 

Records  of  the  results  of  tests  and 
examinations  of  mine  rescue 
equipment  are  required  to  be 
maintained  at  mine  rescue  stations. 

Employment  and  Training 
Administration 

Internal  Fraud  Activities 

1205-0187:  ETA  9000 

Annually 

State  or  local  governments 

53  respondents;  424  burden  hours;  8  hrs. 
per  response;  1  form  Internal  security 
is  among  the  top  priorities  in  the  area 
of  payment  control.  Two  factors;  (1) 
Increase  automation  of  UI  functions 
and  (2)  use  of  lemporanes  have 
increased  SESA  vulnerability  to 
internal  fraud.  Form  ETA-9000  will 
help  SESAs  in  assessing  the  adequacy 
of  their  internal  contnlls  and  provides 
important  data  for  UIS  in  developing 
budget  information. 
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ETA  Validation  Handbook  No.  361 

1205-0055;  no  forms 

Armual 

State  or  Local  governments 

53  respondents;  12,720  burden  hours:  240 
hrs.  per  response;  no  forms 

Data  provided  to  the  Unemployment 
Insurance  Service  must  be  credible  for 
use  in  the  distribution  of 
administrative  funds  as  well  as 
triggering  the  Extended  Benefits 
program  and  as  economic  indicators 
as  well  as  general  information  for 
operating  the  program  validation 
attempts  to  assure  the  adequacy  and 
comparability  of  reported  data. 

Bureau  of  Labor  Statistics 

Permanent  Mass  Layoff  and  Plant 
Closing  Program 

Reports  1-3  and  Supplemental  Employer 
Information  Report 

1220-0090;  BLS  428 

Quarterly 

Slate  or  local  governments:  farms; 
businesses  or  other  for-profit 
organizations;  Federal  agencies  or 
employees:  non-profil  institutions. 

15,300  responses:  166,055  hours;  10  hours 
per  response:  1  form 

Section  462(e)  of  the  job  Training 
Partnership  Act  slates  that  the 
Secretary  of  Labor  develop  and 
maintain  statistical  data  on 
permanent  mass  layoffs  and  plant 
closings,  and  publish  a  report 
annually.  These  data  will  be  used  to 
study  the  causes  and  effects  of  worker 
dislocations. 
Signed  at  Washlnj<lon.  DC  this  ISlh  day  of 

September  1988. 

Terry  O'Malley. 

Ai:iiii^  Dt^partmenta!  Clearance  Officer 

|FR  Dot:  (1I)-Z1483  Filed  8-19-88:  8:45  am) 

BlLUHQ  COOE  4510-30-H 


Employment  and  Training 

Administration 

Federal-State  Unemployment 
Compensation  Program;  Certification 
of  Interest  Relief;  Certification  of 
States  Qualifying  for  Partial  Helief  of 
Interest  Due  on  Advances 

Title  XII  of  the  Social  Security  Act 
provides  for  deferral  and  delay  of 
interest  payable  by  States  on  advances 
received  by  them  from  the  Federal 
unemployment  account  in  the 
Unemployment  Trust  Fund  if  the  Stales 
meet  criteria  set  forth  in  the  statute.  The 
certification  to  the  Secretar>'  of  the 
Treasury  of  specified  States  that  meet 
the  respective  criteria  with  respect  to 
interest  due  prior  to  October  1, 1988,  is 
published  below. 


Dale:  September  14. 1988. 
Mary  Ann  WjTsch. 

Director.  Unemployment  Insurance  Sen'icc 
September  12, 1988. 
The  Honorable  Nicholas  F.  Brady. 
Secretary  of  the  Tnasury-Designate. 
Washington.  D.C.  20220. 

Dear  Secrctar>'  Btady.  The  Department  of 
Labor  ban  reviewed  Stales'  applicalionfl  for 
rehef  from  interest  paymeixls  which  are  due 
prior  to  Octolier  1. 1988.  The  interest  relief 
options  available  to  Slates  are: 

111  High  Unemplovment  Deferral-  Section 
1202(b)(3)|C)  of  the  Social  Security  Act  (SSA) 
allows  a  Stale  to  defer  75  percent  of  interest 
otherwise  due  if  the  rate  of  insured 
unemployment  under  the  Slate  law  for  the 
period  conai&iin^  of  the  first  six  months  of  the 
precedinK  culenddryear  equaled  or  exceeded 
7.5  percent.  The  State  must  pay  75  percent  of 
interest  otherwise  due  in  three  annual 
installments  of  at  least  25  percent  beginning 
with  the  year  after  the  year  in  which  it  was 
due  The  interest  deferred  does  not  accroe 
interest 

(2)  High  Unemployment  Delay  of  Payment 
Due  Section  I202(bl(9)  of  the  SSA  allows  a 
Slate  to  delay  up  to  nine  months  ihe  payment 
of  interest  duo  September  30  uf  any  calendar 
year  after  1982  during  which  the  average  total 
unemployment  rate  (TUR)  in  the  State  was 
13.5  percent  or  higher  for  the  most  recent  12- 
month  period  for  which  data  are  avaiUt>le- 
The  Slate  must  meel  the  13.5  percent  TUR 
requirement  each  succeeding  year  in  order  to 
delay  payments  nine  months  in  such 
succeeding  years. 

There  were  no  Slates  which  qiuHfted  for 
the  above  relief. 

Tl>e  following  States  have  qualified  for 
deferral  of  interest  in  previous  years,  have 
taken  no  action  lo  reduce  solvency,  and  thus 
meel  the  requirements  to  continue  the 
installment  payment  of  interest;  Illinois. 
Michigan,  Pennsylvania.  West  Virginia,  and 
Wisconsin. 

Sincerely. 
Mary  Ann  Wyrsch. 

Direrior.  Unemployment  Insurance  Servwe- 
|FR  Doc.  68-21464  Filed  9-19-88:  8:45  am) 
MimO  COOC  4S10-3(MI 

Mine  Safety  and  Health  Administration 
[Docket  No  M-88-168-CI 

Hard  Luck  Leasing  Coal  Co.;  Petition 
(or  Modification  of  Application  of 
Mandatory  Safety  Standard 

Hard  Luck  Ltasin^  Coal  Company, 
P.O.  Box  329.  Heidrick.  Kentucky  40949 
has  filed  a  petition  to  modify  the 
application  of  30 CFR  75313  (methane 
monitor)  lo  its  Mine  No- 1  (I.D.  No.  15- 
16417)  located  in  Knox  County, 
Kentucky.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
andHealth  Actof  1977. 

A  Summary  of  the  petitioners 
statements  follows; 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 


installed  on  electric  face  cutting 
equipment,  continuous  miners,  longwall 
face  equipment  and  loading  machines. 
The  monitor  is  required  to  be  kept 
operative  and  properly  maintained  and 
frequently  tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulic*. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  20^  of  the 
time  that  the  tractor  is  in  use.  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  handheld  continuous 
oxygen  and  methane  monitore  instead  of 
methane  monitors  on  three  wheel 
tractors.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three  wheel  tractor  would  be 
equipped  with  a  handheld  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  would  be 
trained  in  ihe  use  of  the  detector: 

|b)  Prior  lo  allovring  the  coal  loading 
tractor  in  the  face  area,  a  gas  lest  would 
be  performed  to  determine  the  methane 
concentration  in  the  atmosphere.  When 
the  elapsed  time  between  trips  does  not 
exceed  20  minutes,  the  air  quality  would 
be  monitored  continuously  after  each 
trip.  This  would  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  the  detection  of  any 
undetected  methane  buildup  between 
trips; 

(c)  If  one  percent  methane  is  detected. 
the  operator  would  manually  deenergize 
the  battery  tractor  immediately. 
Production  would  cease  and  would  not 
resume  until  the  methane  level  is  lower 
than  one  percent: 

(d)  A  spare  continuous  monitor  would 
be  available  to  assure  that  all  coal 
hauling  tractors  would  be  equipped  with 
a  continuous  monitor 

(e)  Each  monitor  would  be  removed 
from  the  mine  at  the  end  of  the  shift,  and 
would  be  inspected  and  charged  by  a 
qualified  person.  The  monitor  would 
also  be  calibrated  monthly:  and 

(f)  No  alterations  or  modifications 
would  be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  Ihe  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
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Boulevard.  Arlington.  Virginia  Z2203.  A)! 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  20.  1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Date:  Seprember  14. 1988 
Patricia  W.  Silvey. 

Director.  Office  of  Standards,  Regufationa 
and  Variances. 

[FR  Doc  88-21465  Filed  9-19-88;  8:45  am) 
BtLUNQ  CODE  4$10-43-M 


[Docket  No.  M-e8-172-Cl 

Helton  Energy;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Helton  Energy.  PO.  Box  1140. 
Bdrbourville.  Kentucky  40906  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75  313  [methane  monitor)  to  its 
Mine  .\o-  1  (ID.  \o  15-16094)  located  in 
Knox  Couniy.  Kentucky.  The  petitmn  is 
filed  under  section  101(cJ  of  the  Feder;il 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  electric  fare  cutting 
equipment,  continuous  miners,  longwall 
face  equipment  and  loading  machines. 
The  monitor  is  required  to  be  kept 
operative  and  properly  maintained  and 
frequently  tested. 

2.  Petitioner  stales  that  no  methane 
has  been  detected  in  the  minp.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40"%  of  the  coal  is 
hand  loaded.  Approximately  20*^,  of  the 
time  that  the  tractor  is  m  use,  it  is  used 
ds  a  man  trip  and  supply  vehicle 

3.  As  an  alternate  method.  petitinn<^r 
proposes  to  use  handheld  continuous 
oxygen  and  methane  monitors  mstfad  of 
methane  monitors  on  three  wheel 
tractors.  In  further  support  of  this 
request,  petitioner  stales  that: 

(a)  Each  three  wheel  tractor  would  be 
equipped  with  a  handheld  continuous 
monitormg  methane  and  oxygen 
detector  and  all  persons  would  be 
trained  m  the  use  of  the  detector; 

(b)  Pnor  to  allowing  the  coal  loading 
tractor  in  the  face  area,  a  gas  test  would 
be  performed  to  determine  the  methane 
concentration  in  the  atmopshere  When 
the  elapsed  time  between  trips  does  lict 
exceed  20  minutes,  the  air  quality  would 
be  monitored  continuously  after  each 
trip.  This  would  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  the  detection  of  any 


undetected  methane  buildup  between 
trips; 

(c)  If  one  percent  methane  Is  detected. 
the  operator  would  manually  deenergize 
the  battery  tractor  immediately. 
Production  would  cease  and  wo^itd  not 
resume  until  the  methane  level  is  lower 
than  one  percent: 

(d)  A  spare  continuous  monitor  would 
be  available  to  assure  that  all  coal 
hauling  tractors  would  be  equipped  with 
a  continuous  monitor: 

(e)  Each  monitor  would  be  removed 
from  the  mine  at  the  end  of  the  shift,  and 
would  be  inspected  and  charged  by  a 
qualified  person.  The  monitor  would 
also  be  calibrated  monthly;  and 

in  No  alterations  or  modifications 
would  be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard- 
Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  20,  1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Date  September  13,  1988. 
Patricia  W.  SUvey, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 
IFR  Doc  88-21466  Filed  9-19-88:  8:45  ami 
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[Docket  No.  W-86-170-C) 

Mercury  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Mercury  Coal  Company.  P.O.  Box  68. 
Tremont,  Pennsylvania  17981  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1400  (hoisting  equipment: 
general)  to  its  Eureka  Tunnel  Mine. 
Lykens  Valley  No.  4  Vein  Slope  (I.D.  No. 
36-01920)  located  in  Schuylkill  County. 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cages,  platforms  or 
other  devices  which  are  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  catches  or  other 


approved  devices  that  act  quickly  and 
effectively  in  an  emergency. 

2.  Petitioner  states  that  no  such  safety 
catch  or  device  is  available  for  the 
steeply  pitching  and  undulating  slopes 
with  numerous  curves  and  knuckles 
present  in  the  main  haulage  slopes  of 
this  anthracite  mine. 

3.  Petitioner  further  believes  that  if 
"makeshiff  safety  devices  were 
installed  they  would  be  activated  on 
knuckles  and  curves  when  no 
emergency  existed  and  cause  a  tumbling 
effect  on  the  conveyance. 

4.  As  an  alternate  method,  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope, 
above  the  main  connecting  device.  The 
hoisting  ropes  would  have  a  factor  of 
safety  in  excess  of  the  design  factor  as 
determined  by  the  formula  specified  in 
the  American  National  Standard  for 
Wire  Rope  for  Mines. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  TTiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  olTice  on  or  before 
October  20,  1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  September  14. 1988. 
Pattida  W.  SUvey, 

Director.  Office  ofSlandardB.  Regulafions 
and  Variances. 

|FR  Doc  88-21467  Filed  9-19-88;  845  ami 
BIIXMa  COOE  «$1»-41-li 


I  Docket  No.  M-ea-iez-ci 

12  Vein  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

12  Vein  Coal  Company,  R.D..  No.  I. 
Box  369,  Shamokin.  Pennsylvania  17872 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.206 
(conventional  roof  support)  to  its  12 
Vein  Slope  (ID.  No.  36-07773)  located  in 
Northumberland  County.  Pennsylvania. 
The  petition  is  filed  under  section  101(cl 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 
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A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  width  of  openings 
be  limited  to  20  feet  when  conventional 
roof  support  is  used. 

2.  As  an  alternate  method,  petitioner 
reuests  a  modification  of  the  standard  to 
allow  the  roof  in  openings  in  excess  of 
20  feet  in  width  be  supported  with 
conventional  supports  set  on  5-foot 
centers  in  every  direction,  or  be 
supported  by  employing  the  full-box 
method. 

3.  In  support  of  this  request,  petitioner 
states  that  in  anthracite  mines  all 
roadways  are  restricted  to  12  feet  in 
width.  The  breasts,  on  the  other  hand, 
where  mobile  equipment  is  not  used,  are 
driven  up  to  30  feet  in  width.  These 
breasts  are  supported  by  conventional 
supports  placed  on  S-foot  centers  in 
every  direction,  hence  no  span  of  roof  is 
left  unsupported.  In  mines  pitched  60 
degrees  or  more,  the  breasts  are  driven 
full.  In  the  full-box  method,  manways 
are  timbered  30-inches  wide  and  loose 
coal  supports  the  roof  between  the 
manway  timbers. 

4.  Petitioner  further  slates  that  roof 
bolts  would  create  a  hazard  in  steeply 
pitched  mines,  because  they  would  have 
to  be  installed  from  30  degrees  to  as 
little  as  2  degrees  from  horizontal.  This 
would  result  in  shearing  of  the  bolts. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  20. 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Date:  September  13, 1988. 
Palricia  W.  Silvey. 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

[KR  Doc.  88-21468  Filed  9-19-88:  8:45  am) 
eiLLINO  COM  4S10-43-4I 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


Agency  Report  Forms  Under  OMB 
Review 

AGENCY:  National  Aeronautics  and 

Space  AdministraliorL 


ACTION:  Notice  of  agency  report  forms 

under  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  B3's), 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer. 

DATE:  Comments  must  be  received  in 
writing  by  October  20, 1988.  If  you 
anticipate  commenting  on  a  form  but 
find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  of  your  intent  as  early  as 
possible. 

ADDRESSES:  Philip  D.  Waller.  NASA 
Agency  Clearance  Officer.  Code  NPN. 
NASA  Headquarters,  Washmgton.  DC 
20546;  Bruce  McConnell.  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  Room  3235.  New  Executive  Office 
Building.  Washington,  DC  20503- 
FOR  FURTHER  INFORMATION  CONTACT: 
Shiriey  C.  Peigare,  NASA  Reports 
Officer.  (202)  453-1090. 

Reports 

Title:  NASA  FAR  Supplement.  Part 
18-27,  Patents,  Data  and  Copyrights. 

OMB  Number:  2700-0052. 

Type  of  Request:  Revision. 

Frequency  of  Report:  Annually. 

Type  of  Resporjdent:  Slate  or  local 
governments,  businesses  or  other  for- 
profit,  non-profit  institutions  small 
businesses  or  organizations. 

Number  of  Respondents:  1.900. 

Houtv  Per  Response:  8.8. 

Annual  Responses:  2.280. 

Annua/  Burden  Hours:  20.064. 

Abstract-Need/Uses:  Records  and 
reports  regarding  patents  and  data  are 
required  to  comply  with  statutes  and  the 
OMB  and  NASA  implementing 
regulations. 
Sepiember  14.  1988. 
Philip  D.  Waller, 

Director.  General  Management  Division. 
IFR  Doc.  88-21365  Filed  9-19-88;  8.-45  ami 
BILUNQ  CODE  TSIO-OI-M 


[Notice  88-801 

Agency  Report  Forms  Under  OMB 
Review 

agency:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  agency  report  forms 

under  OMB  review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  agencies  are  required  to 
submit  proposed  information  collection 

requests  to  OMB  for  review  and 
dpproval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83'sl. 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  OITicer  and  the  OMB 
Reviewer. 

DATE:  Comments  must  be  received  in 
writing  by  October  20. 1988.  If  you 
anticipate  commenting  on  a  form  but 
find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Reviewer  and  the  .Agency  Clearance 
Officer  of  your  intent  as  early  as 
possible. 

ADDRESS:  Philip  D.  Waller.  NASA 
Agency  Clearance  Officer,  Code  NPN. 
NASA  Headquarters.  Washington,  DC 
20546:  Bruce  McConnell.  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  Room  3235,  New  Executive  Office 
Building  Washington.  DC  205n:i 
FOR  FURTHER  INFORMATION  CONTACT: 
Shiriey  C.  Peigare.  NASA  Reports 
Officer,  (202)  45^1090. 

Reports 

Title:  Patents. 

OMB  Number  2700-0048. 

Type  of  Request:  Revision. 

Frequency  of  Report:  Annually. 

Type  of  Respondent-  Non-profit 
Institutions. 

Number  of  Respondents:  2.983. 

Hours  per  Response:  1 . 

Annual  Hours  Per  Recordkeeper  11. 

Total  Recordkeeping  Hoars:  32.813. 

Annual  Responses:  2.983. 

Annual  Burden  Hours:  35,796. 

Abstract-Need /Uses:  Patents,  grants. 
records,  and  monitoring  reports 
regarding  patents  are  required  to  comply 
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with  statutes  and  the  OMH  and  NASA 

implementing  regulations. 

Vp'ember  14.  1988 

Philip  D.  Waller. 

U:r'H  tor.  General  Management  Division. 

|FR  Doc  ri8-213e6  Filed  9-19-88.  8:45  am| 

HLLMG  COOe  7S10-4MI 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agency  Infonnatlon  Collection 
Actlvttles  Under  0MB  Review 

AQENCv:  National  Endowment  for  (he 

.Arts. 

ACnoM:  Notice. 

summary:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (0MB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  thp 
Paperwork  Reduction  Act  (44  US.C. 
Chapter  35). 

OATCS:  Comments  on  this  information 
collection  must  be  submitted  by  October 
20.  1988. 

ADOMCSSCS:  Send  comments  to  Mr.  Jim 
Houser.  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
728  lackson  Place.  NW  .  Room  3002, 
Washington.  DC  20503:  (202-395-7136) 
In  addition,  copies  of  such  comments 
may  be  sent  to  Anne  Cowperthwaile. 
National  Endowment  for  the  Arts. 
Admmislrative  Services  Division.  Room 
203. 1100  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506:  (202-682-5401 ), 
FOM  RJRTMEII  MFORMATIOH  COMTACT: 

Anne  Cowperthwaite.  .National 
Endowment  for  the  Arts,  Admmistrative 
Services  Division,  Room  203.  1100 
Pennsylvania  Avenue,  NW,. 
Washington.  DC  20506:  (202-682-5401) 
from  whom  copies  of  the  documents  are 
available. 
SU^nfMEKTAJIV  MFOftMA-nON:  The 

Endowment  requests  a  review  of  the 
retnatatement  of  a  previously  approved 
collectton.  This  entry  is  issued  by  the 
Endowment  and  contains  the  following 
information: 

(l}The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported:  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for  (5)  an  estimate  of  the 
number  of  responses:  (6)  the  average 
burden  hours  per  response:  (7)  an 
estimate  of  the  total  number  of  hours 
npeded  to  prepare  the  form.  This  entry 
IS  no!  subject  to  44  US.C.  3504(h), 

Title:  Final  Fellowship  Report  Form 

Frequency  of  CoHectujii.  One-time. 


Hespondents:  Individuals  or 
households 

Use:  Reqtiested  information,  now 
presented  in  a  standardized  format,  is 
needed  to  enable  Endowment  fellowship 
grant  recipients  to  comply  with  Agency 
and  OMB  final  report  requirements  and 
for  the  Endowment  to  comply  with  ita 
legislative  requirement  to  conduct  post- 
award  evaluations. 

Estimated  Number  of  Respondents: 
700. 

Average  Burden  Hours  per  Response: 
1. 

Total  Estimated  Burden:  700. 
Anne  E.  Cowp«rthwaite. 
Adriint$trutjve  Sen'ices  Division.  Notional 
Endt?wmenl  for  the  Arts. 
|FR  Doc.  BS-21406  Filed  9-19-68:  ik4a  am| 
BiujNG  COOE  nxi-^i-m 


NATIONAL  SCIENCE  FOUNDATION 

Actvlsory  Committee  for  Engineering; 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name  Advisory  Comrmttee  for 
Kngineenng 

Dote  and  Time:  October  6-7. 1988, 1(W)0 
am.-«1Mpm..  Octobere.  1988  (open).  8  30 
a  m.-«:30  a.m..  October  7  l*«  (closedl.  9  w 
d  m--12.«)  Noon.  Oclober  7,  1986  |op*rn). 

Place-  National  Stiente  Foimdalion.  18(W 
"G"  Strpf;!.  NW  .  Room  540  Washmalon,  DC 
20550 

Type  of  Mfftui^  Ptjrndliy  Closed. 

Contact  Person  Mra  Mary  Poats. 
Executive  Secretary.  Advisory  Commitfee  for 
Enttineenng.  Room  537.  National  Science 
Foundation.  Washington.  DC  20550, 
Telephone  (202)  357-9571. 

Minutes.  Mrs  Mary  Poats  at  the  above 
address 

Purpose  of  Meeting  To  provide  advice, 
recommendations,  and  counsel  on  major 
goals  and  policies  pertainms  to  Rngineenng 
programs  and  activities. 

Reason  for  Chsing.  The  per*onnel  matters 
t>eing  discussed  include  information  of  a 
personal  nature  where  disclosure  would 
conshtule  unwarranied  invasions  of  personal 
pnvacy  These  matters  are  within  exemption 
6  of  use  55Zblcl.  Government  m  the 
Sunshine  Act. 

Authority  to  Close  Meeting  The 
delermmaiion  made  on  September  13. 1988 
by  the  Direciur  of  the  National  Science 
Foundahon  pursuant  to  the  provisions  of 
section  10(d)  of  Pub  L  92-«i3. 

Agenda.  Friday.  Oclot>er  7.  1988,  Hoom 
54a—&30o.m  to 9:30 a.m.— Closed. 

Discussion  of  personnel  issues. 

Thursday.  Octot>er6.  19S8.  Room  540— 
}OiX>o.m.  to5:(fOp.m..  and  Friday.  October?. 
1968.  Room  540—9:30 am.  to  IZOO Noon— 
Open. 

Discussion  on  issues,  opportunities  and 
future  directions  for  the  Engmefrina 
Diref.torale:  discussion  of  Engineering 


Directorate  budget  situation  as  well  as  oiht.T 

items. 

M.  Rebecca  Winkler. 

Committee  Managentent  Officer. 

September  14.  1988 

\yV.  Doc.  88-21339  Filed  9-I9-8&  145  amj 

BILLIMO  CODE  rSS»-Ot-ll 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  On 
Mectianical  Components;  Meeting 

1  he  ACKS  Subcommitii't'  (jn 
Mechanical  Components  will  hold  .1 
meetmg  on  October  4.  1988,  Room  P-11-1. 
7920  Norfolk  Avenue,  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Tuesday.  October  4.  1988—8:30  a  m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  review  a 
proposed  generic  letter  that  will  expand 
penodic  in  nitu  testing  and  surveillance 
requirements  for  safety-related,  motor- 
operated  valves. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee  Recordmgs  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
(he  ACRS  staff  member  identified  below 
as  far  in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  dunng  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  lime  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  cull  to 
the  cognizant  ACRS  staff  member,  Mr 
Elpidio  Igne  (telephone  30l/493-fll92) 
between  7:30  am.  and  4:15  p.m.  Persons 
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planning  to  attend  this  meeting  are 
urged  lo  contact  the  above  named 
mdividual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Date:  September  13. 1988. 
Morton  W.  Ubaridn. 
Assistant  £\ecuiive  Director  for  Project 
fie  view. 

|FR  Doc.  88-214i:i  Filed  9-19-88:  8:45  am| 
eiLUHO  CODE  7S9D-0t-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

IFile  No.  22-18686: 

Application  and  Opportunity  for 
Hearing;  American  Airlines,  Inc. 

St-plember  14   luaa 

Notice  is  hereby  given  that  American 
Airlines,  Inc.  (the  "Company")  has  filed 
an  application  under  clause  (li)  of 
section  310(b)(l )  of  the  Trust  Indenture 
Act  of  1939  (the  "Act ")  for  a  finding  by 
the  Securities  and  Exchange 
Commission  (the  "Commission")  that 
the  trusteeship  of  The  Connecticut 
National  Bank  ("Bank")  (a)  in  a  single 
transaction  under  certam  indentures 
that  are  not  subject  to  qualification 
under  the  Act  and  two  or  more 
indentures  to  be  qualified  under  the  Act 
and  (b)  under  one  or  more  of  such 
qualified  indentures  and  under  certain 
other  indentures  described  below  not 
subject  lo  qualification  under  the  Act.  is 
not  so  likely  to  involve  a  material 
conflict  of  interest  as  lo  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
the  Bank  from  acting  as  trustee  under 
such  quahfied  indentures  or  the  other 
indentures. 

Section  310(b)  of  the  Act  provides  in 
part  (hat  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  (as 
defined  in  the  section),  it  shall,  within 
ninety  days  after  ascertaining  that  it  has 
such  conflicting  Interest,  either  eliminate 
such  confiicting  interest  or  resign. 
Subsection  (1)  of  such  section  provides. 
with  certain  exceptions  slated  therein, 
that  a  trustee  under  a  qualified 
indenture  shall  be  deemed  to  have  a 
confiicting  interest  if  such  trustee  is 
trustee  under  another  indenture  of  the 
same  obligor. 

The  Company  alleges: 

1.  The  Bank  will  act  as  indenture 
trustee  (the  "Loan  Trustee")  under  four 
separate  leveraged  lease  indentures 
(each,  a  "Lease  Indenture ')  to  be 
entered  into  in  September  of  1988.  each 
of  which  will  relate  to  a  separate 


leveraged  lease  transaction  in  which  an 
owner  trustee  (the  "Owner  Trustee"),  for 
the  benefit  of  certain  institutional 
investors  acting  as  equity  participants. 
will  issue  in  a  private  placement  loan 
certificates  (the  "Loan  Certificates")  to 
institutional  investors  acting  as  loan 
participants. 

2.  The  proceeds  of  the  Loan 
Certificates  to  be  issued  under  each 
Lease  Indenture  will  be  used  by  the 
relevant  Owner  Trustee  to  finance 
approximately  80  percent  of  the  cost  of 
one  McDonnell  Douglas  DC-9-82 
aircraft  (each  an  "Aircraft")  that  will  be 
leased  by  such  Owner  Trustee  to  the 
Company.  The  Company  will  not  be  a 
party  to  any  of  the  Lease  Indentures 
(only  the  relevant  Owner  Trustee,  as 
issuer  of  the  relevant  Loan  Certificates, 
and  the  Bank  will  be  parties),  but  the 
Company's  unconditional  obligation  to 
make  rental  payments  under  the 
relevant  lease  will  be  the  only  credit 
source  for  payments  on  the  related  Loan 
Certificates. 

3.  The  Loan  Certificates  to  be  issued 
with  respect  to  each  Lease  Indenture 
will  be  secured  by  a  security  interest  in 
the  Aircraft  to  which  such  Lease 
Indenture  relates  and  the  right  of  the 
Owner  Trustee  to  receive  rentals  on 
such  Aircraft  from  the  Company.  No 
Aircraft  will  be  covered  by  more  than 
one  Lease  Indenture  or  by  the  Other 
Indenture  (as  defined  below)  and  the 
Loan  Certificates  to  be  issued  pursuant 
lo  any  one  Lease  Indenture  will  be 
separate  from  the  Loan  Certificates 
issued  pursuant  to  any  other  Lease 
Indenture. 

4.  None  of  the  Lease  Indentures  will 
be  subject  to  the  Act  and.  accordingly, 
none  will  contain  the  language  regarding 
confiicts  required  by  section  310(b)  of 
the  Acl  for  qualified  indentures. 

5.  The  Company  has  filed  a 
Registration  Statement  on  Form  S-3  (the 
"Registration  Statement '}  covering  the 
proposed  public  offering  of  S62.0OO.000 
aggregate  principal  amount  of 
Equipment  Note  Pass  Through 
Certificates  (the  "Pass  Through 
Certificates")  representing  fractional 
undivided  interests  in  one  or  more 
grantor  trusts  (each,  a  "Grantor  Trust"), 
to  be  formed  under  separate  Trust 
Agreements  between  the  Bank,  as 
Trustee  (the  "Pass  Through  Trustee"). 
and  the  Company.  Each  Trust 
Agreement  will  be  qualified  as  an 
Indenture  under  the  Act  and  is  referred 
to  herein  as  a  "Qualified  Indenture". 

6.  The  Loan  Certificates  to  be  issued 
under  each  Lease  Indenture  are  to  be 
refinanced  by  means  of  the  relevant 
Owner  Trustee  issuing  multiple  series 
(anticipated  to  be  four)  of  new  Loan 
Certificates  (such  new  Loan  Certificates 


being  referred  to  as  "Equipment  Notes") 
to  the  Bank  as  Pass  Through  Trustee 
under  an  equal  number  of  Grantor 
Trusts.  The  Equipment  Notes  purchased 
by  the  Pass  Through  Trustee  under  each 
Grantor  Trust  will  be  purchased  with 
the  proceeds  of  the  public  offering  of 
Pass  Through  Certificates  relating  lo 
such  Grantor  Trust  issued  pursuant  to 
the  related  Qualified  Indenture.  The 
proceeds  from  such  purchases  will  be 
applied  to  redeem  in  full  the  outstanding 
Loan  Certificates  under  the  Lease 
Indentures. 

7.  Each  series  of  the  Equipment  Notes 
issued  by  the  Owner  Trustee  under  a 
Lease  Indenture  will  have  a  maturity 
and  interest  rate  that  differs  from  the 
other  series  issued  thereunder,  but  a 
series  issued  under  one  Lease  Indenture 
will  have  an  identical  maturity  and 
interest  rate  lo  the  corresponding  series 
issued  under  each  of  the  other  three 
Lease  Indentures.  For  tax  reasons,  i!  is 
not  desirable  for  Pass  Through 
Certificates  to  be  issued  under  a  single 
Qualified  Indenture  relating  to  multiple 
series  of  Equipment  Notes  having 
different  matunties  and  interest  rates. 
Accordingly,  the  four  corresponding 
series  of  Equipment  Notes  issued  under 
the  four  Lease  Indentures  that  have  an 
identical  maturity  and  interest  rate  will 
be  issued  to  a  single  Grantor  Trust  that 
will  issue  a  series  of  Pass  Through 
Certificates  under  a  Qualified  Indenture 
The  other  series  of  Equipment  Notes 
under  each  Lease  Indenture,  each  series 
having  a  different  maturity  and  mteresl 
rate,  will  be  issued  to  separate  Grantor 
Trusts  issuing  Pass  Through  Certificates 
under  separate  Qualified  Indentures. 
Although  the  number  of  series  of 
Equipment  Notes  to  be  issued  under 
each  Lease  Indenture  has  nut  been 
finally  established,  it  is  currently 
anticipated  that  there  will  be  four  series 
and  that,  accordingly,  four  series  of  Pass 
Through  Certificates  will  be  issued 
under  four  Qualified  Indentures. 

8.  Each  Qualified  Indenture  will 
provide,  pursuant  lo  section  310(b)  of 
the  Act.  for  the  resignation  of  the  Pass 
Through  Trustee  in  the  event  that  it  does 
not  eliminate  a  confiicting  interest,  and 
will  provide  that  trusteeship  under 
another  indenture  of  the  Company 
constitutes  a  confiicting  interest, 
provided,  however,  that  the  Company 
may  apply  to  the  Commission  for  a 
finding  that  no  material  confiict  exists. 

9.  The  Bank  currently  acts  as  Pass 
Through  Trustee  under  six  qualified 
indentures  under  which  the  Equipment 
Note  Pass  Through  Certificates.  Series 
1987-A.  are  outstanding  (the  "1987 
Qualified  Indentures"),  and  as  Loan 
Trustee  under  six  separate  leveraged 
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lease  indentures  related  to  the  1987 
Qualified  Indentures  (the    1387  Lease 
Indentures") 

10.  The  1987  Qualified  Indentures  and 
the  1997  Lease  Indentures  were  part  of  a 
single  transaction  whose  structure  is  the 
prototype  for  the  proposed  transaction 
described  above.  Except  for  differences 
in  the  number  of  related  leveraged  lease 
indentures,  the  two  structures  a.-e 
identical 

n  Each  of  the  1987  Lease  Indentures 
relates  to  a  separate  leveraged  lease 
transaction  in  which  an  Owner  Trustee 
leases  one  .McDonnell  Douglas  DC-9-82 
.Aircraft  to  the  Company  In  1987.  each 
Owner  Trustee,  for  the  benefit  of 
institutional  investors  acting  as  equity 
participants,  issued  seven  senes  of  loan 
certificates  (the  "1987  Equipment 
-Votes"!  under  each  1987  Lease 
Indenture  to  seven  separate  grantor 
'rusts  These  grantor  trusts  in  turn 
issued  seven  series  of  Pass  Through 
Certificates  under  seven  separate  1987 
Qualified  Indentures.  (One  series  of  1987 
Equipment  Notes  matured  on  lanuary  1. 
1988.  and  the  Pass  Through  Certificates 
issued  by  the  grantor  trust  holding  such 
Equipment  Notes  were  paid  off.  As  a 
result,  the  1987  Qualified  Indenture 
under  which  such  Pass  Through 
Certificates  were  issued  terminated,  and 
thus  only  six  1987  Qualified  Indentures 
remain.)  The  1987  Equipment  Notes 
issued  with  respect  to  each  1987  Lease 
Indenture  are  secured  by  a  secunty 
interest  in  the  aircraft  to  which  such 
1987  Lease  Indenture  relates  and  by  the 
right  of  the  Owner  Trustee  to  receive 
rentals  on  such  aircraft  from  the 
.Applicant. 

12  Each  aircraft  covered  by  a  1987 
Lease  Indenture  is  not  covered  by  any 
other  indenture,  and  the  1987  Equipment 
Notes  issued  under  each  1987  Lease 
Indenture  are  separate  from  loan 
certificates  issued  under  any  other 
;ndenture. 

13  The  Pass  Through  Certificates 
issued  under  the  1987  Qualified 
Indentures  represent  undivided  interests 
in  the  1987  Equipment  Notes  held  by  the 
rplated  Pass  Through  Trustee  The  1967 
Equipment  Njies  are  not  covered  by  any 
other  indenture,  and  The  Pass  Through 
Certificates  issued  under  each  1987 
Qualified  Indenture  are  separate  from 
loan  certificates  issued  under  any  other 
i.".denture. 

U  None  of  the  1987  Lease  Indentures 
is  subiecl  to  the  Act  and.  accordingly. 
none  contains  the  language  regarding 
conflicts  required  by  section  310(b)  of 
the  Act  for  qualified  indentures. 

15.  Each  1987  Qualified  Indenture 
provides,  pursuant  to  section  310(bl  of 
the  Act.  for  the  resignation  of  the  Pass 
Through  Trustee  in  the  event  that  it  docs 


not  eliminate  a  conflicting  interest,  and 
provide  that  trusteeship  under  another 
indenture  of  the  Company  conshlutes  a 
connicting  interest,  provided,  however, 
that  the  Company  may  apply  to  the 
Commission  for  a  finding  that  no 
material  confiict  exists. 

16  The  Bank  also  acts  as  indenture 
trustee  under  an  indenture,  dated  as  of 
October  15,  1986.  between  the  Bank  and 
Wilnnington  Trust  Company 
("Wilmington ').  which  relates  to  a 
leveraged  lease  transaction  in  which 
Wilmington,  as  Owner  Trustee  for  the 
benefit  of  certain  institutional  investors 
acting  as  equity  participants,  issued  in  a 
pnvate  placement  loan  certifir.ites  to 
institutional  investors  acting  as  loan 
participants.  Such  loan  certificates  had 
an  original  pnncipal  amount  of 
$32,829,735  and  have  a  final  maturity 
dale  of  January  2.  2005 

17.  The  proceeds  of  the  issuance  of  the 
loan  certificates  issued  under  the  Other 
indenture  were  used  by  the  Owner 
Trustee  to  purchase  one  Boeing  763-223 
aircraft  thai  was  leased  by  such  Owner 
Trustee  to  the  Company  The  Company 
IS  not  a  party  to  the  Ot.her  Indenture 
(only  Wilmington,  as  the  Owner  Trustee 
and  as  issuer  of  the  loan  certificates. 
and  the  Bank  are  parties!,  but  the 
Company  8  unconditional  obligation  to 
make  rental  payments  under  the  lease 
relating  to  such  Other  indenture  is  the- 
only  credit  source  for  principal  and 
interest  payments  on  the  loan 
certificates. 

IS  The  loan  certificates  issued  under 
the  Other  Indenture  are  secured  by  a 
secunty  interest  in  the  aforementioned 
Boeing  763-223  aircraft  and  the  nghl  of 
the  Owner  Trustee  to  receive  rentals  on 
such  aircraft  from  the  Company  Such 
dircjaft  is  not  covered  by  any  other 
indenture,  and  the  loan  certificates 
issued  under  the  Other  Indenture  are 
separate  frtim  loan  certificates  issued 
under  any  other  indenture. 

19  The  Other  Indenture  is  not  subject 
ti?  the  .Act  and.  accordingly,  does  not 
contain  the  language  regarding  conflicts 
required  by  section  310(b)  of  the  Act  for 
qualified  Indentures. 

20  The  Company  is  not  in  default  in 
any  respect  under  any  of  the  1987 
Qualified  Indentures,  the  1987  Lease 
Indentures  or  the  Other  Indenture  and 
will  not.  at  the  time  of  execution  thereof 
be  in  default  in  any  respect  under  any  of 
the  Qualified  Indentures  or  the  Qualified 
Indentures  or  the  Lease  Indentures. 

The  Company  waives  notice  of 
hearing,  hearing  and  any  and  all  nghls 
to  specify  procedures  under  the  Rules  of 
Practice  of  the  Commission  in 
connection  with  this  matter 

For  a  more  detailed  account  of  the 
matters  of  fact  and  law  asserted,  all 


persons  are  referred  to  said  application 
which  IS  on  file  m  the  Offices  of  the 
Commission  s  Public  Reference  Section. 
File  Number  22-18888  4.W  Fifth  Street 
.NW  .  Washington.  DC  20549 

Notice  is  further  given  that  any 
interested  person  may.  not  later  than 
October  7. 1988.  request  in  wnting  that  a 
hearing  be  held  on  such  matter,  staling 
the  nature  of  his  interest,  the  rf-asons  for 
such  request  and  the  issues  of  law  or 
fact  raised  by  such  application  which  he 
desires  to  controvert,  or  he  may  request 
that  he  be  notified  if  the  Commission 
orders  a  hearing  thereon.  Any  such 
request  should  be  addressed:  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW  .  Washington.  DC 
20S49.  At  any  time  after  said  dale,  the 
Commission  may  issue  an  order  granting 
the  application,  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  for  the  protection  of 
investors,  unless  a  heanng  is  ordered  by 
the  Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Kinsnce.  pursuant  lo  delegateit 
authonty. 
loolhan  C.  Katz. 
Sernerory. 
jFR  Doc  l»-214a2  Filed  S-19-88:  8:4S  am] 


(Rel  No  IC-1»561:«12-7071I 

Hutton  Muntclpat  Sartas,  Inc^  et  al.; 
Application 

St-plcmber  12,  19fi«. 

AOENCV:  Securities  and  Exchange 

Commission  ("SEC '|. 

ACnON:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  llhe  "1940  Act"). 

Applicants:  Municipal  Cash  Reserve 
Management.  Inc..  Hutton  Government 
Fund,  Inii.  Hutton  Afil.A  Cash  Fund.  Inc.. 
Cash  Reserve  Management,  Inc.. 
Shearson  Lehman  Daily  Tax  Free 
Dividend  Inc.,  Shearson  Lehman  F'MA 
Municipal  Fund.  Shearson  Lehman  Daily 
Dividend  Inc..  Shearson  Lehman 
California  Daily  Tax-Free  Fund. 
Shearson  Government  and  Agencies 
Inc..  Shearson  KM.A  Cash  Fund. 
Shearson  FMA  (Government  Fund. 
Shearson  Lehman  NY  Daily  Tax  Free 
Fund.  Lehman  Management  .Money 
Market  Funds.  Inc..  Lehman 
Management  Government  Funds,  Inc.. 
Lehman  Management  Tax-Free  Reserves 
Fund.  Inc.  |  together  the  "NoLoad 
Funds  I,  Canadian  Dollar  Performance 
Portfolio  LP-.  Deutsche  Mark 
Performance  Portlolio  LP .  Pound 
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Sterling  Performance  Portfolio  LP.,  Yen 
Performance  Portfolio  LP..  Managed 
Currency  Portfolio  LP.  (together,  the 
"Currency  Funds").  Hutton  Municipal 
Series  Inc..  Mutton  Master  Series. 
Hutton  National  Municipal  Fund  Inc.. 
Hutton  California  Municipal  Fund  Inc.. 
Hutton  New  York  Municipal  Fund  Inc., 
Hutton  Institutional  Fund  Inc.  (together, 
the  "Hutton  Front-End  Load  Funds"). 
Shearson  Lehman  Managed 
Governments  Inc..  Shearson  Lehman 
Managed  Municipals  Inc.,  Shearson 
Lehman  New  York  Municipals  Inc.. 
Shearson  Lehman  California  Municipals 
Inc..  Shearson  Lehman  Appreciation 
Fund  Inc.  Shearson  Lehman  Ohio 
Municipals.  Shearson  Lehman 
Massachusetts  Municipals,  Shearson 
Lehman  New  jersey  Municipals  Inc.. 
Shearson  Lehman  Michigan  Municipals. 
Shearson  Lehman  Small  Capitalization 
Fund.  Shearson  Lehman  High  Yield 
Fund  Inc..  Shearson  Lehman  Aggressive 
Growth  Fund  Inc..  Shearson  Lehman 
Fundamental  Value  Fund  Inc..  Shearson 
Lehman  Global  Opportunities  Fund. 
American  Telecommunications  Trust. 
Shearson  Lehman  Precious  Metals  and 
Minerals  Inc..  Lehman  Capital  Fund. 
Inc.,  Lehman  Investors  Fund  Inc. 
[together,  the  "Shearson  Front-End  Load 
Funds"  and  together  with  the  Hutton 
Front-End  Load  Funds  and  the  Currency 
Funds,  the  "Front-End  Load  Funds"), 
Hutton  Investment  Series  Inc.,  Shearson 
Lehman  Special  Income  Portfolios. 
Shearson  Lehman  Special  Equity 
Portfolios  (together,  the  "Back-End  Load 
Funds")  (together  with  the  No-Load 
Funds  and  the  Front-End  Load  Funds, 
the  "Funds"  and  each  individually,  a 
"Fund"),  E.F  Hutton  &  Company  Inc. 
("EFH")  and  Shearson  Lehman  Hutton 
Inc  ( "SLH")  and  each  future  investment 
company  or  additional  portfolio  of  an 
existing  Fund  for  which  EFH  or  SLH  (or 
any  of  their  respective  subsidiaries  or 
affiliates)  serve  as  investment  adviser, 
sub-investment  adviser  or  administrator 
(sometimes  referred  to  hereinafter  as  the 
"Investment  Advisers")  or  as  a 
distributor  of  such  investment 
company's  shares  (sometimes  referred 
lo  hereinafter  as  "Distributors"),  which 
future  investment  companies  or 
portfolios  would  have  sales  load 
structures  and  exchange  programs 
substantially  identical  to  those 
inveslmenl  companies  currently  in 
existence  (the  "Additional  Funds") 
(together  with  the  Funds,  EFH  and  SLH. 
the  "Applicants"). 

Relevant  1940  Act  Sections:  Approval 
requested  under  Section  11(a)  of  the 
1940  Act  permitting  certain  offers  of 
exchange. 


Summoty  of  Application.  Applicants 
seek  an  order  to  permit  exchanges  of 
shares  among  the  Funds  on  a  basis 
described  herein  that  may  be  at  other 
than  their  respective  net  asset  values  al 
the  time  of  the  exchange. 

Filing  Date:  The  application  was  filed 
on  luly  15. 1988.  amended  and  restated 
on  July  25. 1988  and  on  August  30, 1988 
Applicants  will  file  a  third  amendment 
during  the  notice  period,  the  substance 
of  which  is  contained  herein. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  mu.st 
be  received  by  the  SEC  by  5:30  p.m..  on 
October  3. 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicantfs)  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  dale  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 
ADDRESSES:  Secretary.  SEC,  450  5th 
Street,  NW.,  Washington.  DC  20549. 
Applicants,  c/o  Willkie  Farr  h 
Gallagher.  153  East  S3rd  Street.  New 
York.  NY  10022,  Attention:  Burton  M. 
Leibert,  Esq. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Banks.  Staff  Allomey  |202|  272- 
2190.  or  Brion  R-  Thompson,  Branch 
Chief  (202)  272-3016  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (BOO)  231-3282  (in  Maryland 
(301)  238-43001. 
Applicant's  Representations 

1.  Applicants  slate  thai  each  Fund  is 
an  open-end  management  investment 
company  registered  under  the  1940  Act. 
Each  Fund  (except  the  Currency  Funds. 
the  registration  statements  of  which  are 
not  yet  effective  under  the  Securities 
Act  of  1933.  as  amended  (the  "1933 
Act")),  offers  shares  under  a  currently- 
effective  registration  statement  under 
the  1933  Act.  EFH  or  SLH  scrv  es  as  the 
distributor  of  each  Fund's  shares  which 
are  offered  at  public  offering  prices  as 
described  in  the  application. 

2.  EFH.  a  broker  dcslcr  registered 
under  the  Securities  Exchange  Act  of 
1934  and  an  investment  adviser 


registered  under  the  Investment 
Advisers  Act  of  1940  as  amended,  is 
currently  a  whollv-owned  subsidiary  of 
the  EJ.  Hutton  Group  Inc.  ("EFH 
Group"),  a  wholly-owned  subsidiary  of 
SLH.  SLH.  a  registered  broker-dealer 
and  investment  adviser  is  a  wholly- 
owned  subsidiary  of  SLH  Holdings 
(formerly.  Shearson  Lehman  Brothers 
iioldings  Inc.).  which  is  m  turn  a 
majority-owned  subsidiary  of  American 
Express  Company. 

3.  Applicants  seek  the  ability  to 
permit  the  following  exchange  offers 
between  Funds: 

|i)  Shares  of  a  Front-End  Load  Fund 
may  be  exchanged  for  shares  of  another 
Front-End  Load  Fund,  except  Ihal  if  the 
sales  load  applicable  lo  the  shares  of  the 
Front-End  Load  Fund  being  purchased 
exceeds  the  maximum  sales  load  that 
could  have  been  imposed  in  connection 
with  the  shares  previously  purchased  (at 
the  time  such  shares  were  acquired) 
without  giving  effecl  to  any  applicable 
reduction  in  sales  loads,  the  difference 
will  be  deducted.  Any  sales  load 
charged  with  respect  to  the  acquired 
security  will  be  a  percentage  that  is  no 
greater  than  the  excess,  if  any.  of  the 
rale  of  the  sales  load  applicable  to  that 
security  in  the  absence  of  an  exchange 
over  the  total  rate  of  any  sales  loads 
previously  paid  on  the  exchanged 
security.  Accordingly,  for  example, 
exchaiigcs  of  shares  of  a  Currency  Fund 
for  shares  of  a  Fronl-End  Load  Fund 
other  than  a  Currency  Fund  generally 
would  be  subject  lo  payment  of  only  the 
difference  between  the  sales  load  paid 
on  shares  of  the  Currency  Fund  and  the 
sales  load  ordinarily  assessed  for 
acquiring  shares  of  the  Front-End  Load 
Fund;  exchanges  of  shares  of  a  Fronl- 
End  Load  Fund  for  shares  of  a  Currency 
Fund  may  be  made  on  the  basis  of 
relative  net  asset  value  without  the 
payment  of  sales  load; 

(11)  Shares  of  a  No-Load  Fund  may  be 
exchanged  for  shares  of  anolher  No- 
Load Fund  on  the  basis  of  relative  net 
asset  value  without  the  payment  of  a 
sales  load: 

(iii)  Shares  of  a  Front-End  Load  Fund 
may  be  exchanged  for  shares  of  a  No- 
Load Fund  on  the  basis  of  relative  net 
asset  value  without  the  payment  of  a 
sales  load; 

(iv)  Shares  of  a  No-Load  Fund  may  be 
exchanged  for  shares  of  any  Fronl-End 
Load  Fund  subject  lo  the  sales  load 
normally  charged  by  the  Front-End  Load 
Fund  (unless  the  investment  in  those 
shares  was  previously  subject  to  a  sales 
load  by  one  of  the  Front-End  Load 
Funds  or  was  acquired  by  dividend  or 
distribution  reinvestment  in  a  Front  End 
Load  Fund);  and 
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I  \ )  Shares  of  a  Back-End  Load  Fund 
may  be  exchanged  for  shares  of  another 
Back-End  Load  Fund  on  the  basis  of 
reldfive  net  asset  value  wiihoul  the 
p<iymenl  of  i  sales  load;  (when  iharea  of 
a  Back-End  ij>ad  Fund  are  exchanged 
for  shares  of  another  Back-End  Load 
Fund,  the  purchase  date  for  the  shares  of 
the  Fund  exchanged  into  wiii  be 
assumed  to  be  the  date  on  which  the 
shares  were  purchased  in  the  Fund  from 
which  the  exchanse  v^as  made). 

4  It  is  currently  contemplated  that 
exchanges  between  Funds  would  not  be 
subject  to  the  payment  of  any  service 
charge.  However,  the  Funds  reserve  the 
right  to  impose  a  nominal  admimstrative 
Ffre  in  the  future  (in  an  amount  not 
exceeding  S5.00  per  exchange  J.  applied 
uniformly  to  all  shareholders. 
Shareholders  of  the  relevant  Fund  would 
receive  at  least  80  days  written  notice 
prior  to  the  imposition  of  any 
administratjve  fee,  and  the  Fund  would 
supplement  its  prospectus  to  disclose 
the  existence  and  amount  of  the  fee 
pr;or  lo  its  implementation-  In  addition. 
dov  sales  literature  describing  the  right 
of  exchange  would  also  disclose  the 
amount  of  any  administrative  fee  that 
would  be  imposed  on  exchanges  and 
dr.\  advertising  that  mentions  the 
existence  of  tbe  exchange  privilege 
would  also  disclose  the  existence  of  any 
administrative  fee  imposed  on 
exchanges. 

5  .Applicants  will  notify  each  Fund  s 
shareholders  of  the  exchange  pnvilege 
ana  any  administrative  fee  primanly  by 
r.^-ans  of  the  particular  Fund  s 
prospectus.  If  any  Fund  modifies  or 
terminates  the  exchange  pnvilege,  such 
F  ind  will  provide  shareholders  a 
ninimum  of  60  days  pnor  wntten  notice 
ct  such  modification  or  termination 
(except  that  in  the  case  of  a  reduction  or 
termination  of  any  administrative  fee. 
prior  notice  sha!!  not  be  required),  and 
sach  modification  m  a  manner  other 
'hrin  that  contemplated  by  the 
application  (but  not  lerTnination)  will  be 
described  in  an  amendment  to  the  relief 
r'?que«;ted  hereby 

a  Applicants  are  aware  that  some 
exchanges  might  provide  an  opportunity 
for  brokers,  acting  ostensibly  on  behalf 
of  their  clients,  to  ininate  exchanges  for 
the  broker  s  own  benefit  However. 
Applicants  represent  that  the 
Distributors  have  established  sufficient 
r.if  ma!  review  procedures  to  ensure 
that  exchanftes  are  made  at  the  request 
of  investors  and  not  for  the  brokers' 
personal  gain  and  that  they  are  actively 
monitoring  aislomer  complaints  and 
will  continue  to  be  alert  to  the  possible 
abuses  that  might  occur  regardmg  the 
exchange  pnvileges 


.Applicants,  [^gal  Coodusioos 

1  Applicants  submit  that  the  order 
requested  is  appropnate  and  in  the 
public  interest,  and  is  consistent  with 
the  policies  underlying  the  provisions  of 
the  1940  Act. 

1  Applicants  submit  that  the 
proposed  exchanges  will  be  consistent 
v\ith  reMsed  proposed  Rule  11a-3 
i Investment  Company  Act  Release  No. 
IC-16504  Iu!y  29. 19881.  which  would 
permit  mutual  funds  and  their  principal 
underwriters  to  make  exchange  offers  to 
shareholders  of  another  fund  m  (he 
same  group  of  investment  companies. 

3.  The  Funds  distributed  by  SLH  and 
EFH  are  members  of  the  same  group  of 
investment  companies  as  defined  in 
revised  proposed  Rule  na-3.  because 
SLH  and  EFH  are  under  common  control 
and  hold  themselves  out  to  investors  as 
related  companies  for  purposes  of 
investment  and  investors  serv-ices, 

ApplicajDts'  Propoaed  Conditiooa 

If  the  requested  order  is  granted. 
Applicants  agree  to  the  following 
conditions: 

(I)  Any  administrative  fee  or  any 
scheduled  variation  thereof  will  be 
uniformly  applied  to  all  offerees  of  the 
c.ass  specified. 

|ii)  The  exchange  pnvilege  among 
Funds,  as  well  as  any  admimslrative 
fee.  will  comply  with  the  requirements 
of  THVised  proposed  Ruie  na-3  if  and  to 
•he  extent  the  Rule  is  adopted; 

[im)  Shareholders  of  each  Fund  will  be 
notified  of  any  administrative  fee  thfii 
may  be  imposed  on  an  exchange 
transaction  by  means  of  each  Fund's 
prospectus  and  in  other 
communiLations.  including  sales 
literature  or  advertising  that  describes 
the  exchange  program. 

[iv)  Shareholders  of  each  FujkI  will  be 
notified  of  the  Fund's  exchange  program 
by  means  of  the  particular  Fund  s 
prospectus  and  in  other 
communications,  including  sales 
literature  or  advertising; 

(v)  Shareholders  nf  each  Fund  will  be 
notified  by  means  of  the  particular 
Fund's  prospectus  and  m  sales  hterature 
and  advertising  that  discusses  the 
exchange  privilege  of  the  fact  that  the 
Fund  reserves  the  nght  to  modify  or 
terminate  its  exchange  privilege: 

(VI]  Shareholders  wili  be  notified  m 
writing  at  least  60  davs  pnor  to  an\ 
modification  or  lermmatiou  of  a 
particular  Fund  s  exchange  pnvilege, 
except  in  the  cajie  of  a  reduction  or 
elimination  of  any  sdministralive  fee  or 
sales  load  in  which  case  notice  shall  not 
be  required;  provided,  however,  that  the 
temporary  cessation  of  the  sale  of  Fund 
shares  under  exlraordinary 


circumstances  such  as  when  the  Fund  is 
unable  to  effectively  invest  amounts  in 
accordance  with  applicable  investment 
objectives,  policies  and  restnciions.  or 
the  suspension  of  the  redemption  of 
Fund  shares  pursuant  lo  section  22(e)  of 
the  1940  Act  and  the  rules  and 
regulations  thereunder  shall  not  be 
considered  a  modification  or 
termination  of  the  particular  Fund's 
exchange  privilege. 

fviij  Except  as  may  otherwise  be 
permitted  by  revised  proposed  Rule  11a- 
3.  as  adopted.  Applicants  undertake  lo 
obtain  an  amended  order  prior  to  any 
modification  |/.e.,  manner,  frequency  or 
basis)  of  the  Funds'  exchange  pnvilege 
in  a  manner  not  described  in  the 
application;  provided,  however,  ihut  an 
amended  order  is  not  required  in  order 
to  terminate  the  Funds'  exchange 
privilege  or  lo  impobe  a  nominal 
administrative  fee  (SS-UJ  or  less),  or  to 
reduce  or  (erminate  any  such 
administrative  fee  imposed; 

[viii)  Applicants  acknowledge  thai 
any  order  issued  pursuant  to  tius 
application  is  prospective  m  nature  and. 
therefore.  Applicants  will  not  rely  on 
any  such  order  prior  to  its  issuance  as 
authority  for  any  exchanges  which 
occurred  prior  to  the  dale  of  the  order 

fix)  Reductions  in  the  sales  load  of 
any  of  the  Load  Funds  will  be  in 
accordance  with  the  provisions  of  Rule 
22d-l  under  the  1940  Act;  and 

fx)  Any  Additional  Funds  sold  with  a 
sales  load  that  offer  an  exchange 
pnvilege  and  that  seek  to  utilize  the 
exemption  provided  hereby  will  have 
sales  load  structures  and  exchange 
pnvileges  substantially  identical  to  one 
or  more  of  the  Funds  included  herein 
and  will  be  subject  to  the 
representations  and  conditions  included 
herein. 

For  the  Commission  by  the  Division  of 
Invfsunenl  Management,  pursuiint  to 
di:lejja!ed  authunty. 
lunathao  G-  Katx, 
Secretory 
[PR  Doc  86-21404  Filed  9-lfMia:  M5  am] 

BILUMG  COOC  mt-tVII 


[File  No  22-18103] 

Appllcalton  and  Opportunity  for 
Hearing:  The  Standard  Oil  Company 
and  The  British  PetroJeum  Company 

P.I.C. 

Septemtter  14,  1986. 

Notice  IS  hereby  given  that  The 
Standard  Oil  Company  ("Standard") 
and  The  British  Pelmleum  Company 
{"British  Petroleum  ■)  each  an  obligor 
(herein  the  *  Company"}  under  certain  o; 
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all  of  the  nine  indentures,  as  hereinafler 
descnbed  (the  ■Indentures"),  have  filed 
an  Bppbcsboa  pursuant  to  clause  (ii)  of 
section  3IO(bMl )  of  the  Trust  Indenture 
Art  of  1939  ((he  '  Act  )  for  a  finding  b> 
the  Secoritics  and  Exchange 
Commission  (the  "■Commission")  that 
the  trusteeship  of  The  Chase  Manhattan 
Dank.  (National  AssociaOon)  [■the 
Bank"  or  "Chase")  a&  Trustee  or 
Successor  Trustee,  under  the  Indentures 
between  the  Company  and  Bank  which 
were  heretofore  qualified  under  the  Art. 
is  not  so  likely  to  involve  a  material 
conflict  of  interest  bs  to  make  it 
necessary  in  the  pubhc  interest  or  for 
the  proleclion  of  investors  to  disqualify 
Bank  from  actios  as  trustee  under  any  of 
these  Indenturt-s 

Chase  is  successor  Trustee  under  an 
Indenture  dated  as  of  August  15.  1975 
(the  "1975  indenture  J  among  BP  North 
American  Finance  Corporation  ("BP 
North  Finanr.e  j.  British  Petroleum 
I  formerly  known  as  The  British 
Petroleuis  Company  Umitedk  as 
guarantor,  and  Manufacturers  Hanover 
Trust  Company,  which  was  heretofore 
qualified  under  the  Act,  relating  lo  BP 
North  Finance's  lO**  Guaranteed 
Debentures  Due  2000: 

Chase  is  Trustee  under  an  Indenture 
dated  a«  of  February  1, 197B  (the 
"February  197B  Indenture"!  among  BP 
North  Finance.  British  Petroleum,  as 
guarantor,  and  Chase,  which  was 
qualified  onder  the  Act.  relating  to  BP 
North  Finance's  9V4«<,  Guaranteed 
Dvbentures  Due  2fXn: 

Cha*e  is  Trustee  under  an  Indenture 
doted  BS  of  March  1,  IWWIthe  "March 
19B6  Indenture")  among  BP  North 
America  Inc..  now  known  as  BP 
America  Inc..  ("BP  North").  British 
Petroleum,  as  quarantor.  and  Chase, 
which  was  heretofore  qualified  under 
the  Act.  relating  unsecured  debt 
securities  to  be  issued  thereunder  by  BP 
North  from  time  to  time 

Chase  is  Trustee  under  an  Indenture 
dated  as  of  Miiy  15,  1987  [the  "1987 
Indenture  "J  an-usng  BP  North.  British 
Petroleum,  as  guarantor,  and  Chase. 
which  was  heretofore  qualified  under 
the  Act  relating  to  unsecured  debt 
secunties  to  be  issued  thereunder  by  BP 
North  from  time  to  time. 

Chase  is  Trustee  under  an  Indenture 
dated  as  of  May  1. 1976  among  Sohiu 
Pipe  Line  ("Sohio  j.  The  Stattdard  Oil 
Company  ("Slandard'").  as  guarantor, 
and  Cbase^  which  was  heretofore 
qualified  under  the  Act,  as  amended  by 
a  First  Supplenientdl  Indenture  dated  as 
of  September  30. 1987  among  Sohio. 
Standard,  as  guarantor.  British 
pptroleum.  as  additional  guarantor,  and 
Chase  (the  "May  1976  Indenture"). 


relating  to  Sohio's  6%%  Goarsnteed 
Debentures  Due  May  1,  2001: 

Chase  is  Trustee  under  an  Indenturf 
drtted  as  of  |anuary  1. 1970  between 
Standard  and  Chase,  which  was 
heretofore  qualifuHJ  under  the  Act.  as 
amended  by  a  First  Supplemental 
Indenture  dated  as  of  September  30. 
1987  among  Standard.  British  Petroleum. 
as  guarantor,  and  Chase  (the    1970 
Indenture),  relating  to  Standard  s  B^% 
Debentures  Doe  [anuary  1,  2000: 

Chase  is  Traslee  under  an  Indenture 
dated  as  of  July  1.  1962  between 
Standard  and  Chase,  which  was 
heretofore  qualified  under  the  Act.  as 
amended  by  a  First  Supplemental 
Indenture  dated  as  of  September  30. 
1987  among  Standard.  British  Petroleum, 
as  guarantor,  and  (^use  (the  '"i^HZ 
Indenture),  relating  to  unsecured  debt 
securities  to  be  issu€5d  thereunder  by 
Standard  from  time  to  time; 

Chase  is  Trustee  under  an  Indenture 
dated  as  of  November  15,  1968  between 
Standard  and  Chase,  which  was 
heretofore  qualified  under  the  Act  as 
amended  by  a  First  Supplemental 
Indenture  dated  as  of  September  3U. 
1987  among  Standard.  British  Petroleum, 
as  guarantor,  and  Chase  |the  "November 
1986  Indenture"),  relating  to  unsecured 
debt  securities  to  be  issued  thereunder 
by  Slandard  from  time  to  time:  and 

Qiase  is  successor  Trustee  under  an 
Indenture  dated  as  of  May  1, 1971.  as 
amended  by  First  and  Second 
Supplemental  Indentures  daled  as  of 
July  1, 1982  and  januar>'  12,  1987, 
respectively  among  Kennecott  Copper 
Corporation  ("Kennecott")  (now  known 
as  Industrial  Holdings  Corporation),  as 
succeeded  by  Standard  Alaska 
Production  Company  ("Standard 
Alaska").  Slandard,  as  guarantor,  and 
Chemical  BanV  ("Chemicar*).  which  was 
heretofore  qualiGed  under  the  Act.  as 
furthej-  amended  by  a  Third 
Supplemental  Indenture  dated  as  of 
September  30,  1987  among  Slandard 
Alaska.  Standard,  as  guarantor.  British 
Petroleum,  as  additional  quarantor,  and 
Chemical  (the  "1971  Indenture"),  relahng 
lo  Kennecott's  7T4%  Debentures  Due 
2001, 

Section  310(b)  nf  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  (as 
defined  in  such  section),  il  shall,  within 
ninety  days  after  ascerlainin^  that  it  has 
such  confliclmE  interest,  either  eliminate 
such  conflicting  interest  or  resign. 
Subsection  (1)  of  this  section  provides, 
with  certain  exceptions  staled  therein, 
thai  a  trustee  under  a  qualified 
indenture  shall  be  deemeo  to  have  a 
conflicting  interest  d  such  trustee  is 


trustee  under  another  indenture  of  the 
same  obligor. 

The  Company  alleges: 

II)  Asof  Septembers.  l«88.BP^f0^th 
Finance  had  outstanding  $32,990,000 
dggregale  prinopa!  amount  of  tis  10* 
Goaranteed  Debenturt^s  Owe  2000  (The 
■^0%  Debentur-s")  issued  undpr  the  1975 
Indenture  The  10"t  Debentures  were 
registered  (Filed  No.  2-S4233)  under  the 
Secwnties  Art  of  1933,  as  amertded  tlhe 
"1933  Act"]. 

[21  As  nf  SeptembfT  9.  19ft8,  BP  North 
Finance  had  ontslandm^  SlOO.BfiO  00(1 
aggregate  principal  amount  of  its  9'  *'V 
Guaranteed  Debentures  Due  2001  (the 
"9''4S  Debentures'")  issued  under  the 
February  1976  Indenture  The  9^*% 
Debentures  were  registered  (File  Nn  2- 
55357]  under  the  1933  Act. 

(3)  As  of  June  30  19»8.  BP  North  had 
outstanding  S200.000.000  aggregate 
principal  amount  of  its  9V«^  Guaranteed 
Sinking  Fund  Debentures  Due  2016  ("BP 
North's  9''**  Debentures"!  issued  under 
the  March  1988  Indenture  BP  North's 
9V<%  Debentures  and  other  debt 
securities  lo  be  issued  from  bme  to  time 
under  Ihe  1986  Indenture  w-^re  registered 
(File  No.  33-3R,'M))  ondfr  the  ]933  Art, 

14)  As  of  lune  30.  1988,  BP  North  had 
outstanding  $250,000,000  aggregate 
principal  amount  of  its  9^%  Guaranteed 
Notes  Due  1997  (the  "9^%  Noles"), 
S200.000.00G  aggregate  principal  amount 
of  its  9'^''E  Guaranteed  Sinking  Fund 
Debentures  Due  21T17  (the  "9»V% 
Debentures  Due  2017"),  S250.000.no0 
aggregate  principal  amonnl  of  its  9W*V 
Guaranteed  Noles  Due  199B (the  "S'-j-* 
Notes  Due  1998")  and  $250,000,000 
aggregate  principal  amount  of  its  9%"^ 
Guaranteed  Sinkmg  Fund  Debentures 
Due  2018  (the  "9%^'^  Dpbentures  Due 
2018")  issued  under  the  1987  Indenture. 
BP  North's  9  3/8%  Notes.  the9i^'^ 
Debentures  Due  2017.  the  9^^%  Notes 
Due  1998.  the  9**%  Debentures  Due  2018 
and  other  debt  securities  to  be  issued 
from  time  to  time  under  the  1987 
Indebenlurp  were  regifileeed  (File  No.  33- 
14640)  under  the  1933  Act 

(.5)  As  of  lune  SO.  1988.  Sohio  had 
outstanding  SZ21. 100.000  aggregate 
principal  amount  of  its  %^4%  Goaranleeti 
Debentures  Due  Mhv  1.  2001  (the  "8>4V 
Debentures*"!  issued  under  Ihe  May  1370 
Indenture.  The  B\%  Debentures  were 
registered  (File  No.  2-5604!)  under  the 
1933  Act. 

(6)  As  of  June  30.  1988.  Standard  had 
uutslanding  $97,086,000  aggregate 
pnncjpal  amount  of  il5  8*^\  Debentures 
Due  lanuary  1,  2000  (the   -fi^* 
Debentures'")  issued  under  the  1970 
Indenture.  The  S's'^  Debentures  were 
registered  (File  No  2-35722)  under  the 
1933  Act 


36522 


Federal  Register  /  Vol-  53.  No.  182  /  Tuesday.  September  20.  1988  /  Notices 


17)  As  of  |une  30.  3986,  Slandard  had 
oulstynding  S126.3(X).000  aggregate 
pr:.n(.,pd!  amount  of  its  13'^9%  Noles  Due 
Scp^Hmber  15.  1992  (the  '13^i(S  Notes"). 
Sl=»0,0OO.O<X)  aggregate  principal  amount 
of  Its  6%  Notes  Due  September  15.  1993 
(the  ■•&%  Notes'!.  $150.000.(X)0  aggregate 
principal  amount  of  its  V^b'K  Notes  Due 
August  15,  1991  (the  "7  V^  Notes"), 
5300.000,000  aggregate  principal  amount 
of  Its  6-30%  Debentures  Due  |uly  1,  2001 
(thp  -6.^%  Debentures'  I.  S37.5bo.t)(XD 
aggregate  principal  amount  of  its  Oil 
Index  Notes  Due  December  15,  1990  (the 
"Oil  Index  Notes  Due  1990")  and 
S3*, 500.000  aggregate  principal  amount 
uf  its  Oil  index  Notes  Due  March  15. 
1992  (the  "Oil  Index  Notes  Due  1992") 
issued  under  the  1982  Indenture-  The 
13%^  Notes,  the  8%  Notes,  the  7S^ 
Notes,  the  630%  Debentures,  the  Ovl 
index  Notes  Due  1990.  the  Oil  Index 
Notes  Due  1992  and  other  debt  securities 
to  be  issued  from  time  to  time  under  the 
1982  Indenture  were  registered  (File  No 
2-8399)  under  the  1933  Act. 

f8)  As  of  lune  30. 1988.  Standard  had 
outstanding  $100,000,000  aggregate 
principal  amount  of  its  7%  Debentures 
Due  March  1.  1992  (the  "7%  Debentures 
Due  1992").  $150,000,000  aggregate 
principal  amount  of  its  7%  Debentures 
due  December  15.  1991  (the  '7% 
Debentures  Due  1991").  and  $3,100,000 
aggregate  principal  amount  of  its 
Medium  Term  Notes  (the  "Medium  Term 
Notes'  ).  issued  under  the  November 
1986  Indenture.  The  7%  Debentures  Due 
1992  the  7%  Debentures  Due  1991.  the 
Medium  Term  Noles  and  other  debt 
securities  to  be  issued  from  lime  to  time 
under  the  November  1988  Indenture 
were  registered  (File  No.  33-10372] 
under  the  1933  Act 

(9)  As  of  June  30. 1988.  Kennecott  had 
outstanding  $120,108,000  aggregate 
principal  amount  of  its  ?%%  Debentures 
Due  2001  (the  "7%%  Debentures'! 
issued  under  the  1971  Indenture.  The 
7' ?«^  Debentures  were  registered  (File 
No  2-39601)  under  the  1933  Act. 
The  10%  Debentures,  ihe  9^*% 
Debentures.  BP  North's  9^% 
Debentures,  the  9^%%  Notes,  the  9H% 
Debentures  Due  2017.  the  9Va%  Notes 
Due  1998.  the  9''^%  Debentures  Due 
2018.  the  S^*%  Debentures,  the  8*^2% 
Debentures,  the  13^%  Notes,  the  S% 
Notes,  the  7'^s%.  Notes,  the  6.30-^ 
Debentures,  the  Oil  Index  Notes  Due 
1990,  the  Oil  Index  Notes  Due  1992,  the 
7%  Debentures  Due  1992.  the  7% 
Debentures  Due  1991.  the  Medium  Term 
Notes  and  the  7''^%  Debentures  are 
referred  to  herein  collectively  as  the 
"Debentures ". 

(10)  No  debt  securities  other  than  the 
securities  hsted  in  paragraphs  (1)H9) 


above  have  Iseen  issued  under  the 

Indentures. 

(11)  With  respect  to  the  conflicling 
interests  which  arose  when  British 
Petroleum  became  a  guarantor  under 
those  Indentures  with  respect  to  which 
Standard  is  an  issuer  and  an  additional 
guarantor  under  the  Indentures  with 
respect  to  which  arose  Standard  is  a 
guarantor,  the  Indentures  are  wholly 
unsecured  and  rank  pan  passu  inter  se. 
The  obligations  of  British  Petroleum,  as 
guarantor  or  as  additional  guarantor 
under  each  of  the  Indentures,  to  make 
payments  on  the  Debentures  under  the 
Indentures  are  on  a  par  with  one 
another  m  terms  of  right  of  payment.  In 
the  event  that  any  of  BP  North  Finance. 
BP  North.  Sohio,  Standard  and  Standard 
Alaska  (individually,  the  'Company" 
and  collectively,  the  "Companies")  fail 
to  honor  its  obligations  under  any  of  the 
Indentures  under  which  it  is  an  obligor, 
claims  against  such  Company  would  be 
unsecured  claims,  entitling  the  claimant 
to  share  pro  rata  in  any  distribution  to 
unsecured  creditors  of  such  Company 
dnd/or  British  Petroleum. 

[12)  With  respect  to  the  conflicting 
interests  which  arose  in  connection  with 
those  Indentures  under  which  Standard 
IS  an  obligor  as  a  result  of  Chase's 
successor  trusteeship  under  the  1971 
Indenture,  the  November  1986  Indenture 
which  was  previously  filed  with  and 
reviewed  by  the  Commission  as 
aforesaid  excluded  from  the  operation  of 
section  310(b)(ii)  of  the  Act.  the  1982 
Indenture,  the  May  1976  Indenture  and 
the  1970  Indenture.  The  same 
relationship  which  existed  among  the 
November  1986  Indenture,  the  1982 
Indenture,  the  May  1976  Indenture  and 
the  1970  Indenture  currently  exists 
among  each  of  those  Indentures  and  the 
1971  Indenture-  As  the  Commission  did 
not  find  a  material  conflict  of  interest 
with  respect  to  the  trusteeships  of  Chase 
under  such  Indenturps  at  the  time  of  the 
filing  of  the  November  1986  Indenture, 
none  should  exist  with  respect  to  this 
application.  Such  differences  as  exist 
among  the  Indentures  are  not  no  likely 
to  involve  a  material  conflict  of  interest 
as  to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  Chase  from  acting  as 
Trustee  under  any  of  the  Indentures. 

(14)  Chase  has  been  informed  by 
Standard  and  British  Petroleum  of  this 
Application-  Chase  has  advised 
Standard  and  British  Petroleum  that  it 
concurs  in  this  application  and  that  it 
finds  the  application  satisfactory  under 
the  circumstances,  inasmuch  as  it  does 
not  consider  that  favorable  action  on 
this  application  would  interfere  with  its 


ability  to  perform  its  duties  as  set  forth 
in  the  Indentures; 

(15)  The  Company  is  not  in  default 
under  the  Indentures  or  the  Debentures 
issued  thereunder  respectively. 

(161  The  Company  has  waived  notice 
of  hearing,  hearing  and  any  and  all 
rights  to  specify  procedures  under  the 
Rules  of  Practice  of  the  Commission  In 
connection  with  this  matter. 

For  a  more  detailed  slalemenl  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application 
which  is  on  file  in  the  Offices  of  the 
Commission's  Public  Reference  Section. 
File  Number  22-18103.  450  Fifth  Street, 
NW..  Washington.  DC  20549. 

Notice  is  further  given  that  any 
interested  persons  may.  not  later  than 
October  7,  1988.  request  in  writing  that  a 
hearing  be  held  on  such  matter  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request  and  the  issues  of  law  or 
fact  raised  by  such  application  which  he 
desires  to  controvert,  or  may  request 
that  he  be  notified  if  the  Commission 
orders  a  hearing  thereon.  Any  such 
request  should  be  addressed:  Secretary 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.,  Washington.  DC 
20549.  Any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application,  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  for  the  protection  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission.  For  the  Commission,  by 
the  Division  of  Corporation  Finance- 
pijLTsuanl  to  delegated  authority, 
looiithan  G.  Katt. 
Sf'crpiary: 

[VK  Doc  8&-21403  Filed  9-19-68;  8:45  am) 
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IRelttftM  No.  34-26073;  FHe  No.  SR-PSE- 

es-20) 

Self- Regulatory  Organizations;  Filing 
and  Immediate  Etfectiveneaa  of 
Proposed  Rule  Change  by  Pacific 
Stock  Exchange.  Inc.  Relating  to 
Changes  In  PSE  Options  Charges 

Pursuant  to  section  19!b||l)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  785(b)(1),  notice  is  hereby 
given  that  on  August  19.  1988.  the  Pacific 
Slock  Exchange  IncorporHfed  | 'PSE"  or 
■*E.xchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  1. 11 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
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organization  '  Tht  Comniission  if 
pubhshing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  mteresied  persons 

I.  Self-Regulatory  Organization's 
Slalemenl  of  the  Terms  of  Substance  of 
the  PropOMd  Rule  Cfaance 

The  F,xchange,  parsuani  to  Rule  19b-4 
of  the  Act,  is  submitting  this  rule  filing 
for  Ihe  purpose  of  changing  certain 
options  charges. 

Pursuant  to  this  rule  filing,  as  of 
August  19. 1988.  certain  options  charges 
that  were  previously  approved  by  the 
Exchange  in  two  prior  filings.  SR-PSE- 
88-11  and  SR-PSE-88-Hi.*  will  no  longer 
be  operative. "  These  charges  are: 
Market  Maker  Give-up  Charge.  Market 
Maker  Fee.  Stock  Execution  Fee.  and 
Independent  Broker  Fee.  set  forth  below. 
In  addition.  Ihis  ruie  filing  will  reinstate 
these  four  options  charges  for  a  period 
of  sixty  (eO|  days  from  the  date  of  this 
filing. 

The  options  charges  ori^ually 
approved  m  Rule  Filing  SR-PSE-88-11 
and  SR-PSE-S8-16.  thai  will  c*iase  to  be 
operative  on  August  19,  19B8.  and  that 
are  proposed  lo  be  reinstated  for  a  60 
day  period  by  this  rule  filing,  are 
reprinted  as  follows: 

Markft  Maker  Give-up  Charge — A 
charge  of  $075  per  contract  on  market 
maker  business  that  is  not  effecied  b> 
the  marknt  maker  in  person 

Marhel  Maker  Fee 

A  fee  of  $600  per  month  on  all  market 
maker*  to  cover  the  costs  of  supporting 

the  market  maker  trading  system.  New 
market  makers  without  trading 
experience  would  be  exempl  from  this 
fee  for  the  first  gjx  months  of  their 
membership.  This  fee  would  be 
reviewed  on  a  periodic  basis. 

Stock  Execution  Fee 

A  monthly  flat  fee  of  $1,000  for  each 
member  firm  engaged  in  agencv 


'  AmMidmeiH  fco  1  )o  File  No  SH -CSt-tlt^^lJ  aju 
r»frj:rv«t  l>\  \\w  C(fmmi»s>nn  on  AhjI'JVI  71   1988  lr< 
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>lii-  CommiasicM  a  proposed  nilr  c^^k.  PUe  Ma. 
SR  4'Sfy-S&-21  lb«i  taiawid.  if  af^krovwl  tf>  liw 
I  iKimissHin  p^frmniitrtiUj  dpprBvc  the  ("out  optiuii* 
ffPB  tba!  dff  dflfii-'l  ,in{1  -'-ixisUiu-J  !iif  dflOdsy 
('I'nod  in  rtw*  p"bptt»^  niV-  r*i»rY(tr  ^'Crt  of  th* 
pni^oMd  ndp  i^iuv.  f  tie  No  SR-PSt-*e-a.  was 
fZiten.  pursnam  1«  ikp  rnquireawiUs  ai  Mcliun 
l^l>J(2J  of  ihe  AcL  Ml  ScLuriliM  K^aJirf^p  Aiil 
Release  Nn  28074  Seplemlwr  tZ  "raBB 

»  riie  *»o  SR-PSF-aH-ll  wiTB  nmirvd  hy  »he 
Cfl^MiNHW  IB  Securrivi>  Eji<iMJwr  Ad  RHsatv  ^io 

ttH~ie  vifiit  noliuni  )>\  «ht  iJaKmuwa^ta  in  i»gcurii«i  ^ 
EAi;haii((e  Act  KelfitM- No  28004  Aiijjusl  ir  lUHfi  s;i 
FHK3I5 

•  Spt  Irth-T  from  lohn  C  KttluvuJL  Vii*  PrcfciOent 
«ir»il  CiTM>rg(  CouRBel.  PSE,  lo  Robefl  Spvtpiy. 
AllmTH'y    Dtvtsiiin  nl  Marict  R^Knldtiufi.  lial*^ 
AuffUfll  m.  1988- 


execution  services  Thu  fee  replaced  a 

charge  that  had  been  imposed  in  SR- 
PSE-68-11  on  slock  executioi»«  of  tOOl 
( Vio  cent}  per  share,  with  a  cap  for  block 
tradeis  of  50^000  or  more  shares  of  $50 
Trade*  executed  on  the  PSE  were 
exempt  from  this  charge 

Independent  Broker  Fee 

A  cfaaree  of  $.02  per  contract  side 
imposed  on  Independent  brokers  only. 
TtiM^  fee  replaced  a  Floor  Broker  Fee  of 
S.02  per  contract  side  on  all  floor  broker 
executions  that  had  been  proposed  m 
Rule  Filing  SR-PSE-88-n.  Rule  Filing 
SR-4»SE-B8-16  replaced  the  Floor  Broker 
Fee  with  the  Independent  Broker  Fee. 

II.  Self-Regulator}  Orgaoization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  lis  filing  with  the  Comratssion.  the 
self-regulatory  organization  included 
statements  concerning  !he  purjmse  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  m  Item 
IV  beJow.  The  selfregulaton*' 
organization  has  prepared  summaries. 
set  forth  in  sections  (A),  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self -Regulatory  Organization 's 
Stateme/tt  of  ihe  Purpose  of.  and 
Stotuton'  Basts  for.  the  Proposed  Rule 
Changes 

On  [uoe  20.  laaa,  and  on  August  3. 
1988.  the  PSE  filed  Rule  Filings  SR-PSE- 
88-n  and  SR-PSE-ti&-ia  respectively  * 
These  rule  fihn>js  pertained  to  changes 
in  the  schedule  of  rates  and  charges  in 
PSE  equities  cptralions.  options 
operations  and  post  cai)hering>'posl 
clearing,  and  were  effective  upon  filing. 

The  changes  to  thr-  foe  structure  in 
options  operations  were  developed  by 
the  Options  Comniittee  Thts  Committee 
was  composed  of  three  Options 
Governors,  one  other  options  member, 
and  the  f^residtml  and  the  Chief 
Finannai  Officer  of  the  PSB.  The 
Option?  CommiMee  received  input  from 
floor  members  m  developing  the 
changes  in  fee  structure.  The  char^e^ 
proposed  by  this  Gormnittee  were 
desijmed  lo  pm\idp  re\TTioes  Ihal  are 
more  assured  of  covering  the  fixed  costs 
of  operating  the  options  trading  Guor. 

It  was  the  mtent  of  ttx?  PSE.  ihrongh 
t^ese  rule  filinEs.  to  efiminale  the 
pn'viimsly  appro\ed  1988  member  fee 
asseaftmeaL  The  laes  nwakba  fee 


asspssmefit  if  fulU  described  in  Rule 
Filing  SR-PSE-«fr^.* 

The  PSE.  by  this  filing.  SR-PSE-88-20. 
proposes  that  certain  options  charges 
contained  in  Rule  Fitmgs  SR-4'SE-88-n 
and  SR-PSE-^ae^ie  -mil  nn  longer  tw  m 
effect  These  dianges  are:  h4arlet  Maker 
Givp-up  Charge.  Market  N4aker  Fee. 
Slock  Execution  Fee  and  Independent 
Broker  Fee  In  addition.  Fitmg  No  SR- 
PSE-a6-20  wdJ  reinstdle  these  four 
options  charges  for  a  penod  of  sixty  (fiOl 
days  from  the  date  of  this  fihng 

The  proposed  rale  changes  .ind  this 
nile  proposal  are  consistent  with  section 
ti(b)14)  of  the  ^\ct  in  that  the>  provide  an 
equitable  alJocaliun  of  reasonable  dues, 
fees  and  other  charges  among  the 
members  using  the  facilities  of  the  PSE. 
In  addition,  the  propc»sed  rules  are 
consistent  with  section  ft(b)l5)  of  the  Act 
m  that  they  will  enable  the  PSE  to 
enhance  its  abjhty  to  facilitate 
transactions. 

PSE  has  adopted  the  proposed  rule 
changes  pursuant  lo  section  6(bH5|  of 
the  Act.  which  requu-es  thai  PSE's  rules 
be  designed  to  prumole  just  and 
equitable  principles  of  tr^de,  remt^ve 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and.  in  genera!,  proles:!  investors  and 
the  public  interest. 

fBj  Self-Reguiotory  OrgamzatioB  s 
Stutentent  an  Burdvn  on  Competition 

PSE  does  not  believe  thai  the 
proposed  rule  changes  impose  a  tjurden 
on  competition. 

(C)  Self  Regulatory  Organization  s 
Statement  on  Camateuu  on  the 
Proposed  Rule  Change  Received  from 
Members.  PartiiJpaats  or  Others 

The  proposed  rule  changes  are  a 
result  of  rpcomraenda lions  of  the 
Options  Committee,  whirii  was 
coraposed  of  3  options  m^ mtiers  of  the 
Exchange  s  Board  of  Governors,  and  one 
other  options  member  This  CommittRe 
reviewed  mptil  from  the  options 
members  on  the  proposed  changes.  No 
written  comments  were  received  by  the 
I>SE  relating  lo  ««ie  Filinsr^  SR-PSE-TO- 
n  or  SR-PSE-B8-16  .A  wnlier  comment 
was  received  by  the  Commission  on 
August  l&  2908.  reldting  lo  three  i>^'tKnis 
charges  approved  in  SR-PSE-8fl-ll:  The 
Market  Maker  Give-up  Charge,  the 
Market  Maker  Fee.  and  the  Stock 
Execntion  Fee.* 


*  S(V  nut*  2.  tupra 
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III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregomg  rule  changes  have 
become  effective  immediately  upon 
filing  with  the  Commission  pursuant  to 
section  19|b)i31  of  the  Act  and 
subparagraph  je)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wntlen  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  SIX  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent  amendments. 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission  and  all  written 
communications  relatmg  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.SC.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW„  Washmgton,  DC. 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  ofTice  of  the  PSE.  All 
submissions  should  refer  to  File  No,  SR- 
PSE-88-20  and  should  be  submitted  by 
October  11.  1988. 

For  the  Commission,  by  the  Division  of 
Market  Reguldiion.  pursuant  to  delegated 
duthonty 

Dated  :Sep(emben2. 1988, 
Jonathan  G.KaU. 
Secretary 
(FR  Doc  86-21454  Filed  9-19-88,  8  45  am] 
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( Release  No.  34-26074;  FUe  No.  SR-PSE- 
89-21 1 

Self-Regulatory  OrganUatlons: 
Proposed  Rule  Char>ge  by  Pacific 
Stock  Exchange,  Inc.  Relating  to 
Changes  In  PSE  Options  Charges 

Pursuant  to  section  19(bHt|  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  US.C.  78s(bt|l).  notice  is  hereby 
Riven  that  on  August  26,  IftSfi.  the  Pacific 
Stock  Exchange  Incorporated  (PSE"  or 
■'Exchange")  filed  with  the  Secunties 
and  Exchange  Commission  the  proposed 
mie  change  as  described  in  Items  I.  II 
and  II!  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regutatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange,  pursuant  to  Rule  19b-4 
under  the  Act.  is  submitting  this  rule 
filing  which  relates  to  certain  charges 
associated  with  options  operations. 

The  Options  charges  that  are 
proposed  by  this  rule  Filing  are  as 
follows:' 

Market  Maker  Fee 

A  fee  of  S600  per  month  on  all  market 
makers  (as  defined  by  Rule  VI.  section 
73.  of  the  Rules  of  Board  of  Governors  of 
the  PSE)  to  cover  the  costs  of  supporting 
the  market  maker  trading  system. 
Market  makers  without  trading 
experience  would  be  exem.pt  from  this 
fee  for  the  first  six  months  of  their 
membership.  Special  Members  and 
Market  Makers  on  a  leave  of  absence 
would  also  be  exempt.  This  fee  will  be 
reviewed  on  a  simi-annual  basis. 


^lik^r  Fhk  'he  Market  Milker  dve  up  Chanpt  and. 
ihe  S*ocii  Execution  Fee  In  hn  letter  Mr  Van 
H^9i«it  contended  ihat  the  (hr«e  specified  fe« 
Ljnre<i9ondb)>  di»cnmm<)ie  againal  marlcel  maken 
jnd  create  a  burden  on  competttion  Accompan>mit 
Mr  V  an  Haisei'  •  letter  was  a  pe'itton  opp«8inH  th"^ 
three  tptcirted  optioa*  fee*  iigned  by  Mr  V4R 
HaaMll  aod  46  other  PSE  optioiu  mariei  makers. 


'The  PSE  I  Marke-  Maker  Fee  Market  Maker 
Uive-up  Charge,  and  Slock  ExetutKjn  Pee  werv 
^onltlna^v  approved  by  the  Eschanjie  and  •uhm!tti*d 
to  !he  Commiaaton  m  Pile  No  SR-PSE-afr-n 
Pursutint  to  Beclion  i<Hh|(3)(A)  of  lh«  Ac'  and 
Subpara^iraph  (e|  of  Rule  19h-4  thereunder,  the 
prupttsed  feea  ber.«i»e  effertlve  upon  filing  with  the 
Commission  See  Secunlies  F.KchAnttF  AcA  Release 
No  25*127  luly  20,  !«I8  S3  FM  28305  The  Stock 
Execulion  Fee  wai  amended  by  the  F.xchan|te  in 
File  No  SR-PSF--«H6  fn  adddinn.  that  filing 
amended  ihe  FIimk  Broker  Fee  priirviouitly  aduptiHl 
by  ihe  Exchange  'n  5R-PSF.-«6~n   and  chan^jed  it 
into  the  Independent  Broker  Fee  The  fees  prot*oaed 
in  5R-PSE-a»-16  were  effective  upon  fil.njj  wUh  the 
Commission  See  SecunMea  Fjn:hanjie  Act  Releeav 
No  26004,  August  1?  19Ba,  i3  FH  32315  All  four  of 
iheae  fees  were  deleted  and  then  reinalaled  for  a  SO 
day  period  by  "he  Rxthange  in  File  Ni>  SR-PSE-ae- 
iO  N>it(.:e  of  thia  filing  was  made  m  Secunties 
Enchanne  Acl  Release  No  2Kn.  September  li 

isna 


Market  Maker  Give-up  Charge 

A  charge  of  S.075  per  contract  on 
market  maker  business  thai  is  not 
effected  by  the  market  maker  in  person 
Stock  Execution  Fee 

A  monthly  flat  fee  of  Sl.OOO  for  each 
member  Firm  that  engages  in  a  stock 
execution  business  or  service  on  an 
agency  basis. 
Independent  Broker  Fee 

A  charge  of  S02  per  contract  side 
imposed  on  Independent  brokers. 

It  is  the  intent  of  the  PSE.  by  this  rule 
filing,  combined  with  earlier  rule  filings, 
to  eliminate  the  1988  member  fee 
assessment.  The  1988  member  fee 
assessment  if  fully  described  in  Rule 
FthngSR-PSF-88-06.^ 
11.  Self' Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  purposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
V  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  (A).  (B)  and  (CJ 
below,  of  the  most  signiticant  aspects  of 
such  statements 

/A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Changes 

After  extensive  review  of  the  cost 
structure  and  operating  budget  by  the 
PSE.  it  was  determiend  that,  in  order  to 
meet  the  operational,  technology,  and 
facilities  needs  of  its  long  term  business 
plan,  and  in  response  to  lower  securities 
volume,  additional  capital  would  be 
required  A  general  membership  meeting 
was  held  on  March  24. 1988.  which 
detailed  the  operational  budget, 
described  the  needs  of  the  PSE.  and 
discussed  the  proposed  implementation 
of  a  member  assessment  until 
appropriate  fees  and  charges  could  be 
implemented.  The  members  were  told 
that  the  fees  and  charges  would  be 
designed  to  reflect  the  costs  and  value 
of  services  provided  by  the  PSE,  as  well 
as  the  technology  needed  to  underwrite 
future  growth.  This  assessment  and  the 
description  of  its  purpose  and  comments 
received  by  the  members  were 
described  in  SR-PSE-aa-06. ' 


<5t>e  Secunties  ExdtJiRge  Acl  ReleaK  No  25617. 
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At  the  K4arch  24  mating,  the  members 
were  toW  that  special  member 
commitlees  had  t>een  established  In  tb*- 
Board  to  stndy  ttw  cost  reductions  and 
reveoue  enhancements  available  One  vi 
these  commitlees  was  the  Opttons 
Committee,  \vfajch  consisted  of  thret' 
Options  members  of  the  PSE  »  Board  of 
Governors,  an  a<iditionai  options 
member,  and  the  President  and  Chief 
Ftoancial  Offrcer  of  the  PSE.  Two  of  the 
Options  members  of  (he  Board  of 
Governors  are  independent  Market 
Makers  with  no  firm  affiliation,  one  of 
whom  was  the  Chuirman  of  the 
Committee,  The  Chairman  of  tlie 
Committee  stated  at  the  March  24 
raemlier  meeting  thai  the  CommiUee 
would  meet  on  a  teguiut  b^i^is  and 
would  wpicomc  input  from  auy  member 
interested  to  attendiqg. 

The  Options  CoHmiitlee  received 
input  on  a  regular  basis  from  floor 
members  in  developirig  the  changes  in 
Options  charges.  Oil  at  least  two 
occasions,  open  mnetingB  were  held  on 
the  Options  Floor  1o  explain  the  status 
of  the  Committee's  reviews  and  to 
reoerve  atiditional  mpot  from  other 
options  members  These  meetings  were 
announced  on  the  floor  public  nddrer^s 
system  and  in  each  trading  crowd  In 
addition  lo  tHe*ie  meeting?,  tbere  were 
infonnal  discu?sK>m^  on  th*-  Options 
HiKW  and  wnth  Market  Mak*^f  groups. 
Moreover,  the  Committee  met  every 
other  weeV  and  received  presentations 
from  a  numtjer  of  members  and  member 
firms. 

The  charges  proposed  by  this 
Conunittee  were  designed  to  provid*; 
revenues  that  are  more  assured  lo  cover 
fixed  costs  of  operating  the  Options 
trading  floor  with  a  Market  Maker 
system.  The  Committee  s  pnmary  focus 
was  to  attempt  (o  unbundle  fees  in  order 
to  charge  menitiers  more  directly  for 
services  used  The  <  barges  were  also 
designed  to  impnive  f^Es 
oompetiiivencss  by  providing  the 
resources  fur  systems  improvements 
One  major  aspect  of  increased 
competiliveness  is  the  addition  of 
technolog.v  lo  faciJilate  order  routing 
and  executiim  on  the  Option  Floor. 

The  review  of  these  revenues  is  the 
first  step  of  a  two  step  process  to  make 
the  PSE  mure  effjcienl  and  competitive. 
The  first  step  involves  restructuring  the 
mtemal  costs  and  revenaes  of  the 
exchange  and  its  members.  The  second 
step  wtU  be  d  review  of  costs  and 
revenues  affecting  customer  rales 

After  Board  review  of  the  Comminee 
recommendation.s.  a  second  member 
meeting  was  held  on  June  21.  198B.  to 
discuss  ihe  £ees  and  charges  that  would 
be  impiemenled.  Those  fees  and  charges 
were  approved  by  Ihe  Exchange  ^nd 


filed  with  the  Commission  in  File  No 
SR-PSE~«8-ll.  which  pertained 
generafly  to  changes  m  the  fee  schedules 
for  Eqnittes  operations.  Options 
opera tKins  and  Post  Caf^iering/Posl 
Clearing  ftirsoant  to  section  19(bK3MAl 
of  the  Act  and  subparagraph  (e)  of  Rule 
19t)-4  thereunder,  the  proposed  fees 
became  effective  upon  filing  wiith  the 
Commission  Two  of  the  Options 
charges  instituted  m  SR-PSE-Bfl-ll 
were  subsequently  amended  by  the 
exchange  in  SR-reE-88-16.  Under  these 
amendments  theStoi-k  Exerntion  Fee 
was  changed  to  a  flat  monthly  fee  of 
Sl.flOO  rather  than  a  per  contract  fee,  and 
the  Floor  Fee  was  renamed  the 
Indcpemient  Broker  Fee  under  which 
Independent  Brokers  would  be  charged 
a  fee  of  S02  per  contract  side  on  all  floor 
broker  executions. 

The  Options  charges  proposed  b>'  this 
role  filing  have  been  resubmitted  for 
Commission  cnnstderatifm  m  respoonse 
to  a  comment  letter  received  by  the 
Commission  on  August  18. 1988 
("Memorandum"!,  objecting  to  three 
proposed  Options  fees  contained  in  File 
No.  SR-PSE-88~n .*  The  memorandum 


*  Alt  noted  above,  oo  Aujtuet  la.  1968.  tjie 
CmnmiBsum  received  a  memorandum  froiu  Geoi^e 
H  Van  Hasaoh.  e  PSE  Optifwis  wiariel  msfcw  fhei 
«fl|Nnfld  ihtftt  of  the  Qptimu  opprstiaiv  (res 
proposed  in  SR-P^;-a»-11.  {1|  A  new  Maiiel 
Makei  Fwof  SHi)tipr.r  moDtL  U)  «  Market  Mnker 
Give-up  Charge  ol  tfltTSper  ronirart  on  mtsrli*! 
rwWet  busmetB  rti»1  is  fwt  effewed  \rv  the  mBrVni 
mnker  )■  poBon.  and  f3l  c  SttuA.  tisueoitian  Fee  of 
$.0m  |1/lOafln1Jperahar«.wnliti)ucktFMie*o( 
StMXn  or  more  shares  capped  a]  SSa  on  ali  tradei 
i«fl  meruted  on  ihe  PSE-  As  nnled pr^vioualy.  Ihe 
Stock  Eik«cirtiun  Fee  was  mibawnienHy  stnended  in 
SK-PSE-^S-I*  «nd  n^aced  witb  a  flat  SMnMf  Ih- 
ol  Si  .000  for  eacii  mentbef  firvi  enna^ed  in  •gmtcy 
Htocii  exvcuUtm  sarMces. 

Mr  \'sn  HassfH  caniwids  tKe'  'hf  thre*-  uptttified 
fei.'s  uiiivaBonHtrtj'  drecnroinatF  airamirl  marVel 
nakera  «tKl  create  aa  unlotr  batdpn  on  cnmpetthon 
He  aaked.  in  hn  MenwrwidBRi,  ttiat  ihe  Contcntmon 
abni^te  iboae  fees.  Bnei]%',  he  i^egui^  ttwi  ibe 
propoaedSeOO  montUy  Mariel  Mrtrior  t-W  ttnfairtj 
dnHTmiinatPs  aninvl  marfcel  makeni  tie  c'ODtends 
ihat  tbe  PSETs  nialeaieot  that  ttw  !*«  w  deviled  tn 
cover  Ihe  cDvk  of  ai^jportMft  Ike  anfiel  aaker 
irvitliAg  wyiUaa  a  autkfiiiiin  and  amhigbous.  tie 
rt*uif  rts  thrti  ibr  EXk>ianfie  hat  ini  vAUMi<.-hed  itny 
spenht  pnirees  for  Te\iew  of  the  Ire  has  noi 
indicatfiiJ  anv  Unif  limit  for  the  duraiion  ot  ihe  tee. 
aiid  b»M  pmvtcied  oo  «sian«te  d  ihe  amounis  dial 
wMiiid  b€  FiM)uir«d  to  cin>er  liie  lai^eted  cotik 
funUfj.  he  con'entls  thdi  'hf  Ei&chiinjcf  niiide  l't(te 
rffort  In  disrs^K  thf  pftipsei!  fees  w)th  Ihe  gcnem) 
memben^if  of  th*:  OpiMme  fkM<r  until  ntier  I)k-  fnr^ 
had  brcm  enactad  t>)  the  Board  of  Governor*. 

Mt-  Vdn  HttSBL'li  mUo  aniups  thul  itie  prripoaed 
Market  MokJV  K<>e  the  MiiriLct  Mdker  C>^e-tlp 
Oiaijje,  and  Ae  lprPvio«»|  Smci  E-«ecotiiin  Fee, 
iQipffte  itn  unfair  btirden  mi  cnrnpniTion  which  will 
advefMfJj  offeri  the  piihhc  ttt  coniwid^thai  thrw 
f««»  wrfl  imvove  hiBh^T  traimrctior  coals  on  mart.e" 
maken  ♦onof^  »tte«)  to  timtt  »hfinaiftvt!»  ie 
condvctmi^  trvdr*!  that  ^11  have  a  hgjherpnrfii 
margin 

FIniiltly  he  ton|emi>  thiii  thi'  proposrii  MiifVet 
Msknr  Ow-up  f^iurRe  (iwcrnno^ate*  asamst  nwkel 
m.iktrre  vihu  thncftt-  Ik  ijti  businns  oft  the  tlDtir 


was  accompanied  by  a  petition 
objecting  to  the  three  spt^fied  fees 
signed  by  46  PSE  Options  market 
makers.  Of  the  46  persons  ■who  signed 
the  petition.  4S  wrere  PSE  Members  and 
one  was  a  Spet:ia!  N^ember  who  is  not 
subject  to  the  coniested  charges  As  a 
result  of  these  objections,  the  PSE  filed 
SR-PSE-88~20.  which  (at  deleted  four 
proposed  charges  previously  adop'ed  by 
the  Exchange  and  aubrr.itled  to  the 
Commission  m  File  Nos.  SR-PSE-88-n 
and  SR-PSE-88-16,  and  (b)  reinstated 
those  fees  for  a  sixty -ddy  160)  penod*' 
SR-PSE-8S-2t^  was  fil*=d"wiTh  the 
Commission  on  August  19. 1988.  Hence, 
the  sixty -day  (60)  penod  runs  from 
August  19  to  Octobej  18,  19ft8. 

Because  the  specifjc  charges  were 
deleted  from  the  origiiial  filings  and 
subsequently  approved  for  an  interim 
60-day  period,  the  purpose  of  this  niinji 
is  to  reiterate  the  reaMins  for  those 
charges,  respond  lo  the  objections  in  tr.e 
Memorandum,  and  seek  permanenl 
approval  of  those  charges. 

1.  Markel  Maker  Fee 

The  Market  Maker  Fee  is  <i  flat  fee  of 
S600  per  month.  This  fee  is  intended  to 
cover  Ihe  cost  of  supportmg  the  Market 
Maker  trading  system.  (This  fee  would 
be  reviewed  on  a  semi-annual  bastf. 
SR-PSE~88-11  provided  for  a  "penodic" 
rpview  rather  than  a  semj-annual 
re\iew.) 

In  reviewing  tbe  costs  and  revemie«  of 
the  Options  Floor,  the  Options 
Committee  studies  thp  costs  mvolved  tn 
moinlainlng  the  Mbrkel  Maker  system. 
as  weii  as  revenues  needed  to 
implement  neeJed  technoio>;y  on  the 
floor.  The  Commiltee  first  dtiermmcd 
what  revenue  was  needed,  and  then 
reviewed  the  costs  ass^iuated  with 
doing  bttiine&s  on  ihf  Options  Fioor.  It 
rcMf- wed  the  acu\  itie.s  of  Fioor  Brokers. 
Member  Firms,  and  Market  Makers  and 
determined  whether  the  co&t& 
associated  with  the  services  pno\'ided 
those  memiwrs  were  accurately 
reflected  in  the  fees  ciiar^eui.  Where 
appropriate,  new  or  higher  raits  were 
reconuDcnded. 

After  the  Committtie  recommended 
new  rates  fur  specific  services,  iJ 
determined  thai  there  were  ctdditional 
serv'tci?s  provided  lo  Market  M<ikers  that 
could  not  be  captured  with  a  ptrttcular 
charge.  Those  services  included,  but 
were  not  limited  to  the  maintenance  oT 
the  Order  Book  and  the  implemenlalion 
of  new  tedinolo^y  such  as  the  Pacific 
Options  Exeoition  Transaction  System 
(POETS).  These  servnces.  in  context  of 
the  overall  funding  required,  resulted  in 
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the  $600  Market  Maker  Fee.  Rather  than 
discnminating  a^alnst  (he  .Mdrkel 
Makers,  as  th«  Memorandum  argues,  the 
Market  Maker  Fee  is  intended  to 
support  the  Market  Maker  system,  and 
to  cover  the  costs  of  upijradmg  and 
implementing  needed  systems  and 
operations. 

Input  from  the  membership  m 
connection  with  fee  increases  was 
described  abtjve  l!  must  also  be  noted 
that,  with  reSfird  to  the  Market  Maker 
Fee,  additional  mput  was  received  from 
the  Options  Members  Association 
lOMA).  The  OMA  is  a  representative 
cross  section  of  members  of  the  PSE 
Options  Floor  whose  objeciives  are  lo 
study  operations  of  the  PSE.  The  OMA 
notified  the  Committee  that  it 
recommended  a  flat  fee  ovf^r  a 
transaction-based  charge  or  an  issue- 
based  charge,  which  has  been  suggested 
by  some  Market  Makers. 

The  Memorandum  argues  that  the 
proposed  Market  Maker  Fee,  along  with 
the  proposed  Market  Maker  Give-up 
Charge  and  the  (previous)  Stock 
Execution  Fee,  will  result  in  a  reduction 
m  liquidity,  on  the  basis  that  Market 
Makers,  because  of  higher  transaction 
costs,  will  be  forced  to  do  only  highly 
profitable  trades.  This  argument  lacks 
validity  for  a  number  of  reasons.  First, 
the  Market  Maker  Fee  is  a  flat  fee.  not 
transaction-based.  Second.  Market 
Makers  do  not  typically  enter  mto 
trades  knowing  what  their  profit  on  the 
finished  trade  will  be  Competition 
between  market  makers  will  naturally 
dnve  that  market  to  a  competitive  level, 
notwithstanding  the  fact  that  an 
additional  S6O0  per  month  fee  is  being 
charged.  Third,  if  costs  to  Market 
Makers  increase,  individual  trading  will 
become  more  competitive  lo  cover  the 
costs.  Fourth,  reduction  in  liquidity  is  a 
result  of  loss  of  externa!  order  flow  not 
individual  Market  Maker  trading 
strategies-  Fifth,  Market  Makers  have  an 
affirmative  obligation  in  that  they  are 
obliged  to  trade  for  their  own  account  to 
minimize  order  disparities  and  to 
contribute  to  continuity  and  depth 
These  obligations  are  set  forth  in  Rule 
VT.  section  79(b).  of  the  PSE  Rules  of  the 
Board  of  Governors.  Market  Makers 
also  have  an  obligation  to  maintain  a 
fair  and  orderly  market  under  Rule  VI. 
section  79(a)  of  the  PSE  Rules  of  the 
Board  of  Governors  * 


The  Memorandum  argues  that  the 
Market  Makers  were  singled  out  as  a 
group,  and  further  argues  that  Market 
Makers  are  "grossly  under-represented 
on  the  Board  of  Governors,"  That  is  not 
the  case.  As  mentioned  above,  the 
Committee  that  was  responsible  for 
recommendmg  the  revised  fees  and 
charges  was  made  up  of  three  Options 
Floor  Governors  and  one  other  options 
member.  Of  the  three  Options  Floor 
Governors,  two  are  Market  Makers,  one 
of  whom  chaired  the  Committee.  The 
Committee  was  aware  that  its 
recommendations  would  affect  the  costs 
of  Market  Makers  relatively  more  than 
member  firms  and  brokers,  but  il  also 
knew  that  Market  Makers  had 
contributed  proportionately  less  to 
covering  costs  m  the  past.  In  addition,  it 
was  the  intent  of  the  Committee  (o 
structure  the  charges  so  that  they  would 
be  comprised  of  both  fixed  and  variable 
types,  for  both  Market  Makers  and  Floor 
Brokers. 

The  Memorandum  suggests  that 
having  two  Market  Makers  on  a  16 
member  Board  creates  "gross  under- 
representalion."  What  the  Memorandum 
fails  to  point  out,  however,  is  that  of  16 
members  (not  Including  the  Chairman 
and  President),  five  are  Floor  Members. 
The  PSE  Constitution  requires  that  at 
least  two  floor  members  be  on  (he  Board 
at  all  times,  but  the  Board  has 
consistently  been  comprised  of  five  floor 
members  Of  those  five  floor  members, 
two  are  Market  Makers,  of  the  551 
members  at  the  PSE,  479  are  floor 
members  Of  the  479  floor  members.  250 
are  Market  Makers  Accordingly,  for 
strict  proportional  representation. 
Market  Makers  should  number  2.6 
Governors.  Two  Market  Makers  sei^'ing 
as  Governors,  therefore,  does  not 
constitute  inadequate  representation  of 
the  Market  Maker  population.  In 
addition,  it  should  be  noted  that,  of  the 
five  floor  members  on  the  Board,  there 
are  three  members  from  the  Options 
Floor  and  one  member  each  from  the 
two  Equity  Floors.  Of  the  three  floors. 
Options  representation  is  substantially 
higher. 

It  should  also  be  noted  that  no  written 
obiections  were  received  by  the  PSE. 
nor  did  any  of  the  members  who  signed 
the  petition  avail  themselves  of  the 
Options  Committee.  Although  other 


Market  Makers,  member  Qmu.  end 
clearing  firms  did  make  presenlatlons  to 
the  Committee,  no  member  of  the 
Committee  was  aware  of  the  allegations 
contamed  in  (he  Memorandum  The 
members  were  given  every  opportunity 
to  object  to  the  charges  or  lo  make 
presentation  lo  the  Committee  with  their 
reasons  for  the  objections  '  Instead,  the 
PSE  learned  from  the  SEC  on  day  before 
the  expiration  of  the  comment  period 
that  an  objection  was  filed  with  the 
SEC. 

2  Market  Maker  Give-up  Charge 

The  Market  Maker  Give-up  Charge  Is 
a  charge  of  S.075  per  contract  on  Market 
Maker  busines";  that  is  not  effected  by 
the  Market  Maker  in  person.  This  charge 
reflects,  in  part,  the  estimated  time  and 
costs  spent  by  PSE  In  (he  added 
surveillance  required  (o  monitor  these 
trades. 

Allhougli  the  Memorandum  stales  ihut 
this  charge  also  inhibits  liquidity  and  is 
an  unfair  burden  on  competition,  the 
PSE  believes  tha(  Il  will  have  the 
opposite  effect.  By  charging  a  Market 
Maker  less  for  trades  done  in  person. 
the  Market  Maker  will  be  more  likely  to 
execute  trades  and  provide  a  follow  up 
market.  The  Market  Maker  also  will  be 
more  likely  lo  be  present.  In  the  crowd, 
should  public  customer  orders  reach  the 
crowd.  By  providing  incentives  for 
higher  percentage  of  Market  Makers  in 
the  Iradmg  crowd,  the  PSE  will  increase 
competition  in  the  crowd,  facilitate 
order  flow  and  liquidity,  and  better 
assure  continuous,  fair,  and  orderly 
markets. 

3.  Slock  Executive  Fee 

The  Stock  Execution  Fee  is  a  flat 
monthly  fee  of  Sl.OOO  charged  lo  member 
firms  who  engage  in  agency  slock 
execution  services.  The  Slock  Executive 
Fee  was  originally  set  forth  in  SR-PSE- 
88-11.  and  was  amended  in  SR-PSE-88- 
16.*  As  originally  described,  the  Stock 


•  Rule  VI.  ser'mn  ""91  d  [  of  thf  PSF  Rule*  of  thp 
Boorit  of  Cuv^mon  pravtde^a  Transactions  of  a 
M.triet  Mdker  should  oonshiuie  ^  coune  of 
d^dhntis  reiisoniibiy  cakulated  lo  cnnlntiule  to  th« 
mainiwiance  of  a  fair  and  orderly  market,  and  no 
M<jrli?t  Maker  thould  enler  iWo  transactions  or 
m-ike  bids  or  offen  ihat  are  mconsnten'  wHh  such  « 
counw  of  dealing*  Section  T9(H|  prtjvidei  .^  Market 
M^ki-r  IS  eRp^cred  lo  »n^af!«   to  a  r«ason<ible  il»){ft>» 


under  the  existing  circunutanceft.  in  deallnfa  for  tiis 
own  account  with  tlier«  exiiia.  or  itt  Is  reasonably 
unltcipated  tliat  there  will  exist,  a  Itick  of  [>nc« 
canlmuily,  a  tempofsry  dispanty  between  the 
supply  of  and  decnand  for  a  particular  option 
contract,  or  a  Icmporary  distortion  of  the  pnce 
relationships  between  opttnn  contracts  of  the  $»tnft 
class 

See  ^Iso  dermilion  of  Market  Maker  In  section 
a[aHM|  of  Ihe  Act 


^  There  were  two  specific  examplirs  of 
opportunities  for  members  who  WRne<l  Iti*'  peittmn 
to  provide  (npul  to  (he  CommiMee-  In  noe  Loslance 
|ohn  Brown  a  Market  M^ker  was  asked  )■>'  the 
CummiUee  lo  heuil  a  subciMnmillev  that  had  bf>i:n 
formed  to  review  an  altemaiwc  to  the  Mdrkel 
Makar  system  Although  Ihr  sittK:ommritee  met  and 
discussed  Ihe  IsAue,  no  recommendation  was  made 
lo  the  Committee  In  additiun.  the  Committee  did 
not  hear  from  Mr  Brown  aam\t\  on  either  the 
subcommH tee's  issue  or  any  of  the  obieriipn* 
containi*d  in  the  Mfmorancluni  In  another  inslance. 
George  Van  Hasselt  another  Market  Maker,  had 
been  invoilvFd  in  extensive  discussions  reitardlnii 
and  unrelated  issue  with  the  (^airman  of  the 
Committee  ihrou^hout  the  Commillec's  euslenti;- 
Not  once,  however,  did  Mr  Van  MaswH  discuss  «n\ 
of  (he  Memornndums  obtecttoiu  with  the 
Committee  Chairman 

•  See  note  1,  tupw- 
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Executive  Fee  was  a  charge  on  stock 
executions  of  Vio  cent  per  share,  with  a 
STjO  cap  for  block  trades  of  50.000  trades 
or  more.  PSE  trades  were  exempt  from 
this  charge. 

Total  revenue  per  month  from  the  flat 
fee  Is  expected  to  be  approximately  the 
same  as  the  revenue  estimated  fnjm  the 
transaction  fee. 

The  PSE  currently  receives  no  revenue 
from  slock  trades  originating  on  its 
Options  Floor  but  executed  away  from 
Its  Equities  Floors.  Baaed  on  a  survey 
conducted  earlier  this  year,  these  types 
of  equities  trades  account  for 
approximately  80%  of  all  equities  trades 
originated  on  Ihe  Options  Floor,  or 
between  4  and  6  million  shares  per 
week.  Firms  that  provide  stock 
execution  services  utilize  the  facilities  of 
the  PSE,  but  are  not  charged  fees  that 
cover  the  associated  costs  to  the  PSE. 

The  Options  Committee  continued  lo 
review  the  Stock  Execution  Fee 
subsequent  to  filing  SR-PSE-8e-ll.  In 
addition,  the  PSE  held  meetings  between 
Board  members  and  PSE  staff  to  review 
the  substance  of  the  fee.  The  Options 
Committee,  which  had  input  from  stock 
execution  firms  and  stock  clearing  firms, 
preferred  a  simpler  method  lo  obtain  the 
same  objective.  As  as  result,  the  original 
transaction  fee  was  replaced  with  the 
proposed  flat  fee. 

The  Memorandum  opposed  the  Stock 
Execution  Fees  as  it  appeared  in  the 
original  rule  filing.  SR-PSE-SB-ll  (a  fee 
of  v,o  cent  per  share  on  all  stocks  not 
traded  on  the  PSE).  This  fee  was 
amended  in  SR-PSE-88-ie  as  a  flat 
monthly  Sl.OOO  fee.  Thus,  as  a  result  of 
the  amendment,  the  argument  that  the 
fee  unfairly  discriminates  against 
Market  Makers  who  trade  on  other 
exchange  is  now  moot.  For  the  same 
reasons  as  cited  In  the  Market  Maker 
Fee  section  above,  the  PSE  does  not 
believe  that  the  implementation  of  this 
charge  reduces  liquidity  or  discriminates 
against  any  type  of  member.  Rather.  Ihe 
fee  is  solely  designed  to  more  equitably 
distribute  general  floor  costs  amongst 
Ihe  members  utilizing  the  facilities. 

4.  Independent  Broker  Fee 

The  Independent  Broker  Fee  is  a 
charge  of  $02  per  contract  side  imposed 
on  Independent  Brokers  only.  A  Floor 
Broker  Fee  of  502  per  contract  side  on 
executions  done  by  Institutional  Brokers 
and  Independent  Floor  Brokers  had  been 
proposed  in  Rule  Filing  SR-PSE-BS-ll. 
Rule  Filing  SR-PSE-8&-16  replaced  the 
Floor  Broker  Fee  with  the  Independent 
Broker  Fee. 

Independent  Floor  Brokers  are 
Individual  members  who  are  not 
affiliated  with  any  member  firm,  and 
who  conduct  a  majority  of  their  business 


as  floor  brokers.  The  Independent  Floor 
Brokers  pay  only  membership  dues  to 
the  PSE.  No  other  charges  ape  imposed 
on  them,  yet  they  utilize  Ihe  5er\'ice8 
provided  by  the  PSE.  The  PSE  reasoned 
that,  since  these  Brokers  pay  only  the 
minimum  charges,  S.02  per  contract  side 
charge  would  reflect  a  more  equitable 
consideration  for  the  services  utilized  by 
them. 

Institutional  Floor  Brokers  are  floor 
brokers  that  do  retail,  correspondence 
retail,  and  inatitutional  business.  These 
brokers  have  had  additional  charges 
imposed  in  File  No.  SR-PSE-flfl-ll 
including  both  fees  and  report  charges. 

As  a  Insult  of  ongoing  discussions 
between  the  Options  Committee.  Board 
members,  and  PSE  staff,  and  the  fact 
that  there  are  distinct  and  separate 
reasons  for  imposing  the  charge  on  the 
two  types  of  Brokers,  the  PSE  decided 
that  it  was  better  to  separate  the 
charges.  Thus,  the  Floor  Broker  Fee  was 
amended  so  that  it  would  be  imposed  on 
Independent  Brokers  only.  Further 
research  will  be  needed  to  determine 
whether  a  separate  fee  for  Institutional 
Brokers  is  appropriate. 

Compliance  with  Securities  Exchange 
Act  of  1934 

The  proposed  rale  changes  and  this 
rule  proposal  are  consistent  with  section 
6(b)(4)  of  the  Securities  Exchange  Act  of 
1934  (the  "Ad")  in  that  they  provide  an 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  the 
members  using  the  facilities  of  the  PSE. 
In  addition,  the  proposed  rules  are 
consistent  with  section  6(bl(5)  of  the  Act 
in  that  they  will  enable  the  PSE  to 
enhance  its  ability  to  facilitate 
transactions. 

(B)  SeJf'Regahtory  Organization 's 
Statement  on  Burden  on  Competition 

PSE  does  not  believe  that  the 
proposed  rule  changes  impose  a  burden 
on  competition.  Rather,  the  changes  are 
intended  lo  enhance  overall  competition 
by  properly  assessing  costs  and  fees. 
The  proposed  rule  changes  will  not  have 
an  impact  on  public  investors- 

(C/  Seif'Reguhtory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rale  Change  Received  from 
Members.  Participants  or  Others 

The  proposed  rule  changes  are  a 
result  of  recommendations  of  the 
Options  Committee,  which  was 
composed  of  3  Options  Governors,  and 
one  other  Options  Member.  This 
Committee  reviewed  input  from  the 
Options  members  on  the  proposed 
changes.  No  written  comments  were 
received  by  the  PSE  relalmg  to  Rule 
Filings  SR-PSE-68-n  or  SR-PSE-fi&-16. 


A  written  comment  was  received  by  Ihe 
SEC  on  Angus!  18.  1988.  relating  to  three 
Options  charges:  the  Market  Maker 
Give-up  Charge,  the  Market  Maker  Fpp, 
and  the  Slock  F.xecuIion  Fee  * 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  PSE  requests  that  ihe  proposed 
rule  change  be  given  accelerated 
effectiveness  pursuant  to  section 
19(b)(21.  The  PSE  filed  SR-PSE-«&-20  on 
.August  19, 1988,  for  the  purpose  of  giving 
a  sixty  (60)  day  temporary  effectiveness 
lo  these  Options  charges.  The  PSE 
requests  that  this  rule  change  become 
efTective  prior  to  the  expiration  of  the 
sixty  day  period. 

IV.  Solicitation  of  Cominents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Secunties  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  wntten  statements  with  respecl  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  puhhc  in 
accordance  with  the  provisions  of  5 
U.S.C  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
4.W  Fifth  Streel  NW,,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  bo 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  All 
submissions  should  refer  to  File  No.  SR- 
PSE-88-21  and  should  be  submitted  by 
October  11. 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority - 
[onalhan  G.  KbIz, 
Secretary. 

Paled:  September  12. 1988- 

infooc-  88-21455  Filed  9-19-88.  8:45  omj 
WLuik  CODC  WIO-Oi-M 


smaU-  business  administration 

Re^lbn  IV  Advisory  Council  Meeting; 
Public  Meeting;  Georgia 

llie  U.S.  Small  Business 
Administration  Region  IV  Advisory 


*  See  note  3.  tupra. 
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Council,  localed  in  the  jijenErapmca!  area 
of  Georgia,  will  hold  a  puijiic  me«;tiiig 
from  10.00  am.  to  4:00  p.m.,  an 
V\ednesdd>'  October  12.  1966.  at  the 
Small  Business  Development  Center. 
University  of  Georgia,  1180  East  Broad 
Street.  Athena.  Georgia  30602. 

The  purpose  of  the  meeting  is  to 
discuss  such  matters  as  may  be 
presented  by  members,  steiff  of  Oie  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Wilfred  A.  Stone.  District  Director,  U.S. 
Small  Business  Administration,  1720 
Peachtree  Road.  NW..  6th  Floor.  Atlanta. 
Georgia  30309— (404)  347-4749. 
SeplemlwrlS.  1988. 
lean  .M.  Nowak. 

Director.  Office  of  Advisory  Council 
(FR  Doc.  88-21444  Filed  9-19-68;  8:45  am) 
WUiNG  CODE  02S-01-U 


Region  X  Advisory  Cotmcft  Meettrtg; 
PubHc  Meeting;  Oregon 

Th.f  U.S  Small  Business 
Administration  Region  X  Advisory 
Council,  located  m  the  geogrnphjcal  arva 
ot  PorUand.  Oregon,  will  hold  d  public 
meeting  al  10  a.m.  on  Wedntisday, 
Ocrnber  12.  19*ia  in  the  Lane 
Community  College.  SBDC  Conference 
Center,  1059  Williamette.  Eugene. 
Oregon,  to  discuss  such  matters  as  may 
be  presented  by  council  members,  staff 
of  'he  U.S  Small  Business 
.A.Jminis'ration.  or  others  present. 

Fl'F  further  information,  wnle  or  call 
Mr  John  L.  Oilman.  District  Director, 
I'  S.  Small  Business  Administration. 
1-20  5VV,  Third  Avenue.  Room  67a 
Poniand,  Oreaon  972t>4-2882  Phone 
|50,il  244-5221 
S^pierr.ber  13  19fti 
jean  M.  Nowak. 

P,'-",-'.-;;,  0"':'i'f.:-  A  i\  :S'jry  Council. 
|FR  Doc  38-21445  Filed  9-19-88;  8:45  am] 
BituNG  COM  vnh^y-m 


Presidential  Advisory  Committee  on 
Small  And  Minority  Business 
Ownership;  Public  Hearing 

The  Presidential  Advisory  Committee 
on  Small  and  Minority  Business 
Ovifnership  will  hold  a  public  hearing 
from  1.00  p.m.  until  6:30  p.m.  on 
Thursday,  Septpmber  22.  1988,  in 
coniunclion  with  the  Third  Annual 
Conference  of  the  National  Association 
of  Black  and  Minority  Chambers  of 
Commerce-  The  hearing  will  be  held  in 


the  Crescent  Ballroom  al  the  Doubletree 
Hutel  looated  at  300  Canal  Street.  New 
Orleans,  LouiBiana  70140. 

The  Committee  will  meet  in  a  closed 
executive  session  from  VOOpjn.  to  3:30 
p.m.  and  hold  a  genera)  hearing  open  to 
the  pubhc  from  3*30  p.m.  until.  At  the 
hearing,  the  Committee  will  welcome 
specific  testimony  from  private  sector 
executives,  local  officials,  trade 
associations,  small  and  minority 
business  entrepreneurs,  pertaining  to  the 
following  Federal  procurement 
mandates:  Public  Law  95-^07. 
particularly  section  8fd).  Pub.  L  99-661. 
section  1207  (Department  of  Defense  5% 
Set-Aside].  Pub.  L.  100-180.  section  806 
and  the  insertion  of  incentive  clauses  to 
further  the  utilization  of  small  and  small 
disadvantaged  businesses.  Your  past 
experiences  **ith  these  programs  and 
any  other  comments  you  may  v^ash  to 
render  are  soUdted. 

Persons  wshing  to  present  testimony 
should  plan  an  oral  presentation  of  no 
lon^t-r  than  ten  minutes  and  allow  five 
minutes  for  questions  from  the 
Presidential  Advisory  Committee 
Members. 

Should  you  not  be  able  to  personally 
attend,  you  may  present  written 
testimony  which  will  be  entered  into  the 
official  record  and  considered  when  the 
Committee  makes  recommendations  to 
the  President  of  the  United  States  and 
the  Congress. 

If  you  plan  to  offer  testimony,  please 
contact  Milton  Wilson.  Presidential 
Ad\Tsor>'  Committee  Coordinator,  (202J 
653-^526.  to  secure  time  on  the  agenda. 
Written  testimony  will  be  received  up  to 
October  3, 1988,  using  the  following 
address:  Presidential  Advisory 
Committee  on  Small  and  Minority 
Business  Ownership.  U.S.  Small 
Business  Administration.  1441  L  Street 
NW.,  Room  602.  Washington.  DC  20416. 
Attn:  Miiton  WUsoa  PAC  Coordinator. 
Sf-ptember  13.  I9ea 
lean  M-  Nowak. 

Director.  Office  of  Advisory  Councils. 
(FRDoc  88-21446  Filed  9-19-88:  8:45  am) 

BiLLINC  CODE  MSS-OI-M 


DEPARTMENT  OF  STATE 

|CM-e/1218I 

Secretary  of  States  Advisory 

Committee  on  Private  International 
Law.  Study  Group  on  International 
Electronic  Transactions;  Meeting 

The  Department  of  State's  Study 


Group  on  International  Electronic 
Transactions  will  hold  its  third  meeting 
Hi  llKW  a.m.  on  Tuesday,  October  4th. 
1988  in  New  York  City  at  the  Federal 
Reserve  B.ink  of  New  York,  59  Maiden 
Lane.  I5th  Floor  Conference  Room.  The 
Study  Group  functions  as  part  of  the 
Secretary  of  State's  Advisory  Committee 
on  Privale  International  Law,  and  will 
provide  guidance  for  United  Slates 
positions  with  respect  to  projects  of 
various  international  organizations  in 
the  field  of  electronic  transactions. 

The  purpose  of  this  meeting  will  be  to 
review  the  results  of  the  July  1988 
meeting  of  the  United  Nations 
Commission  on  Inlemaliona)  Trade  Law 
(UNCITRAL)  Working  Group  on 
liilemalional  Payments.  The  Study 
Group  will  also  have  before  it  the  latest 
draft  Model  Rules  on  Electronic  Funds 
Transfers  prepared  by  the  UNCITRAL 
Secretariat.  The  meeting  will  focu*;  on 
positions  to  be  taken  by  the  United 
States  delegation  al  the  next  UNCITRAL 
Working  Group  meeting  on  this  subject 
scheduled  for  December  1988. 

The  agenda  uf  the  Study  Group  will 
include  the  folL  tw  mg  issues:  Whether 
proposed  UNCJTR^\L  rules  should  apply 
to  domestic  portions  of  internulional 
transactions  whether  they  should  apply 
to  electronic  transactions  only  or  also  to 
paper-based  transactions,  whether  thry 
should  cover  all  financial  institutions. 
whether  they  can  avoid  specific 
technologies  or  national  financial 
systems;  whether  the  rules  should  cover 
conflicts  of  laws;  what  definitions 
should  be  applied:  wh>it  the  obligations, 
rights  and  luibiliiies  of  vnnous  parties 
should  !>e.  and  how  fmahty  of  a 
transaction  should  be  determined 

Members  of  the  Drafting  Committee 
on  Amendments  to  Uniform  Ciimmercidl 
Code  Articles  3  and  4  (Current  Payment 
Methods)  of  the  National  Conference  of 
Commissioners  on  Unitnrm  State  Laws 
have  been  innted  to  attend  the  meeting 
and  comment  on  tb»^  relationship 
between  the  Uniform  Commercial  Code 
project  and  the  UNCITRAL  profect- 

Additional  information  on  the 
meeting,  including  copies  of  the  draft 
Model  Rules,  may  be  obtained  by 
contracting  Harold  S.  Burman.  OfTice  of 
the  Assistant  Legal  Adviser  for  Priviite 
International  Law.  (L/PIL).  Room  6417. 
Departmemt  of  State,  Washington.  DC 
20520.  or  by  calling  (202)  653-9852). 
Further  information  on  the  UNCITRAL 
project  may  be  obtained  by  contacting 
the  United  Nations  Sales  Section.  New 
York.  NY  at  |212)  963-8302  and  ordering 
the  "UNCITRAL  Legal  guide  on 
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Electronic  funds  Transfers"  {refer  to 
Sales  document  No.  E.87.V.9),  and 
subsequent  reports  of  the  UNCITRAL 
Secretariat  and  Working  Group  on 
International  Payments. 

Members  of  the  general  may  attend  up 
to  the  capacity  of  the  conference  room. 
Those  wishing  to  attend  should  notify 
the  above  office  not  later  than 
September  28th  of  their  name,  affiliation, 
address  and  telephone  number.  Persons 
interested  but  unable  to  attend  the 
meeting  may  submit  comments  or 
proposals  to  the  address  indicated 
above. 

Peter  H.  Pfund, 

Asmstant  Legal  Adviser  for  Private 
IntematiunaJ  Law  and  Vice-Chairman. 
Secretory  of  State  'a  Advisory  Committee  on 
Private  International  Law. 
[FR  Doc.  88-21538  Filed  9-19-88;  8:45  am) 

BILUNQ  CODE  4riO-0»-«l 


DEPARTMENT  OF  TRANSPORTATION 

Researcti  and  Special  Programs 
Administration, 

Office  of  Hazardous  Materials 
Transportation;  Applications  for 
Exemptions 

agency:  Research  and  Special  Programs 
Administration.  DOT. 

ACTION:  List  of  applicants  for 
exemptions. 

SUMMAHY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B).  notice  is 
hereby  given  that  the  Office  of 
H<izardous  Materials  Transportation  has 
received  the  applications  described 


herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 
the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1 — Motor 
vehicle.  2 — Rail  freight.  3 — Cargo  vessel, 
4 — Cargo-only  aircraft.  5— Passenger- 
carrying  aircraft. 

DATES:  Comment  period  closes  October 
21.  198fl, 

ADDRESS  COMMENTS  TO: .  Dockets 
Branch.  Research  and  Special  ProgranKS. 
Administration,  U.S.  Department  of 
Transportation,  Washington.  DC  20590 

Comments  should  refer  to  the 
application  number  and  be  submilled  in 
triplicate. 
FOn  FURTHER  INFORMATION:  Copies 

of  the  applications  are  available  for 
inspection  in  the  Dockets  Branch.  Room 
8426.  Nassif  Building,  400  71h  Street. 
SW..  Washington.  DC. 


New  Exemptions 


Appticabon 

No. 


fl«gulabon(s)  aKectsd 


Aer<^  Solid  Propols«on  Cofnpany,  Sac- 
ramento. CA. 


AHIed  Onim  Service.  Louisville.  KY,.. 


49CFR173.239a(aH2)  . 


Nature  ol  eieniption  thereof 


AcftOfvPak.  Inc.  BnstoL  PA... 


NCH  Corporation,  Irving.  TX... 


General  Amencan  Transporatton  Corp, 
CTxcago.  II. , 


Vertex  Chemical  Corporation.  St.  Louia, 
MO. 


AOas  Powder  Company.  Dallas,  TX... 


<9  CFR   T78.ii5-iO<a).  Part  173  Sub- 
parts D.  E.  F.  and  H.  175J. 


49  CFR  173113... 


49  CFR  173286.  175.3... 


49     CFR      1733l(aH5).      173.3ltaH6), 

i73.3i(aK7). 


4SCFR  174  67(0  174  67(0  _ 


Lofland    Company    ol    Arkansas.    Little 
Rock,  AR 


Ausimont.  USA,  EUzabetft.  Nj 


Texas  trtstrumenis,  kic.  OaKas  TX.^ 


PonersviHe  Sales  stxi  Testing,  tnc..  Por- 
tersvttie,  PA. 


Federal  Express  Corporahoa  Menphw, 
TN 


49CFR  173  245(aH31) 

49Cfn  173J15a 

1 
48  CFR  173.12. 

48  CFR   173J0J,   17334(e 
Appendba 

49  CFH        173  447(a). 
177  842(b), 

.  Part  107. 

! 

177.fr42(al. 

,]  To  aultranze  a  one-time  shipment  of  200  non-DOT  Specification 
^  tote  tuns  containing  ammonium  perchlorate  classed  as  an 
oxidizer.  (Modes  1.2). 

To  authorize  manulacture.  marfcirtg  and  sale  of  dri/ms  conicvm- 
mg  to  DOT  Specjficatton  17C  excepl  tor  emDossir»g  on  the 
body  ot  drums  tor  sh^imerrt  of  those  hazardous  maienals 
presentfy  autttorued  m  DOT  Specification  1 7C  dnjms.  (Mcxtes 
1.  2.  3.  4t 

To  auQwrtte  shiprnent  of  detor\ai>ng  luze.  Class  C  exptosfve.  m 
a  DOT  specMication  23Fe&  bos  contaMwig  a  q^oas  weight  o' 
7S  pounds,  consolidated  12  colons  on  a  siud  which  is  shrmk- 
wrE«>ped.  (Mode  i  ) 

To  authorize  shipment  of  chemcal  kite  containing  various  corto- 
snre  malenats.  Class  6  po>sons.  and  flammatjie  liquKls.  m 
limHed  quantities  (2  ourxes  or  less)  in  glass  arxl  pi39i>c 
bottles,  pecked  nto  or^  single  ngtC  plasIfC  ho*.,  crverpaced  'n 
a  stTOrtg  fiberboard  canon.  (Modes  v  2  3  «  5  | 

To  autfxxize  a  one-tirT»e  shipment  of  tanK  cars  t3oii  iff>^  l>C' 
Specfticatiorv  excepl  that  they  are  t\c\  eojioped  wiV^  :-o<.> 
pier  vertical  restraint  system,  contamrng  'esidoe  of  a  haza'il 
ous  matenai  from  vanous  localcr^  lo  a  scrap  yaro  ic» 
dismantling  (Mode  2  | 

To  allow  tank  ca's  of  iiquiO  cf^tonne,  classec  as  a  nc^iamniaD^^ 
gas,  ic  have  t^ie  unloading  oevKe  lefr  r-.  wace  wim  jnioa*"9 
inconiplete    and   l^-e    lank    car    letr    unanenoea    iWooe    c  i 

To  authorize  shiO">e"i  o'  a  maiena  ciassec  as  a  (ia''vnati(e 
k)u«d.  containing  iC  I  pefcem  nrtrog'vcenr.  ir  a  DOT  spt>ci'- 
cation  21P  fil>e(  d^jm  wr\n  a  2S  or  2SL  l»ner  not  exceeding  30 
gallons  capacirv  (Mooes  i ,  3  ) 

To  authorize  snipmem  of  aspnat  aamixtu'es  ccfosfve  ^jurt 
n.o  9-,  dassea  as  a  coTosrwe  maienai  -n  a  OC^  specHtcaLCP 
MC-306  cargo  tank  (Mode  t  i 

To  autfKxize  bulk  shipmeni  of  W^e  b>  wetg'^t  Tetrad  jcoernvi 
ene.  4*°*  t>y  iveiqhl  Hydfogen  ct^\onae  gas  morture  com- 
pressed gas  res  classed  as  a  fiammaDie  gas  m  ar^  'MO 
Type  7  DonaDie  tank  (Mooes  1,  3  ) 

To  authorize  shipn-wni  of  vancxjs  naia'Oous  wasie  maiena'S, 
ctass(f»ed  as  fiami^.a&>€  uqoiO.  fia">rr.aDie  soiro,  cohesive 
liquid,  person  B  or  ORM-A.B.C  ano  E  m  msxJe  packagir^ 
fangif>g  ir>  sue  from  l  pml  to  56  ga/lon  Ooims  in  outside 
poiyeinylene  txns  «*itn  a  30  cut>c  foot  capaciiv    (Mooe   i  i 

To  aulhoroe  OCT  specrf'cation  3AAX  ana  5T  cyimoers  to  oe 
perxxlically  retested  t>¥  acoustc  emission  eooipmeni  ir.siead 
of  h/dfostalic  ^eiesi  ano  tc  ano*  tatnuoe  m  e»iemai  f^spec- 
tKjn  and  other  Jeviator^  f^lateO  tc  arojsttc  emi&son  leslrng 
(Modes  1.  3.) 

To  authorize  Shipment  o*  noo-f«siie  'ad-oanr/*  maie'iafs  via 
motor  vehde  when  tt>e  comt«T>eC  i-a^spon  moei  e^c^eds  V. 
and/oi  aeparalion  distances  cannot  be  mainiatf>ed.  (Mo*e  i  i 
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New  Exemptions— Contmued 

Application 
No 

Aweant                                       Ragulalion(s|  adecteil                                          Nmite  of  Memplon  ttwsol 
1 . — 

10O46-N  Evefeady  BaHery  Company   Inc    Cievo- 

lano.  OH 


10047-N.  .^  Tay«Or-Wtiartor      Orvtsion     o*     HARSCO 
Corpwation.  HarnstXifg,  PA 


10051-N_ 
10052-N- 


Ep<tfwm.  Inc .  Beiweheni  PA... 


Martin  Gas  Sales.  >rx: .  Kilgore,  TX 

Ceodeux.  SA.  Unrijen.  uixemtourg 


Coast   Stevedores,   tnc .   Eiiza- 
betti.Nj 
Httb-Ciba-Ge^  Constniction  ChefwcaL 
TiMsa,  OK.  , 


49    CFn    172101.     ir2«0      173  206, 
175  J. 


49    CFR     173302.     1733W,     173305, 
178.37.175.3 


49CFH  173,119.  173.134.  173.154.. 


4»CFfl  173318.  173338 
49  era  173.327™ , 


49CFR  171  12(d),  17611(a)(2KI)  . 
49GFR  173J06.  175J.  178.33a.... 


To  au«»na*  ■Mpmenl  01 1 
•ofid,  or  daMOM  oonttrtns  these  tnnenes,  da&sed  at  lain- 
mattt  KM,  wn\  the  quanffly  of  wruum  and  number  ceNs  in 
tfw  baltenes  9»ce*<jK^  mos«  p'e^cf'beo    fModes  '    ?   3    4 
.      5.) 

I  To  manulaclura   mark  anti  seti  riooDCT  &p«K3tiration  seamtess 
I      steal  cyfindefs  sirwar  to  O  jT  speci'icatto'^  3AA  for  shipmen*. 
0(  vanous  comoressed  gas^^   [MorJes  1    2    3   4  l 
To  aulhonze  sTiipment  o(  oert*n  pvix)pnooc  liquWi  ro%    flarri 
1      maUe  bqutds,  n  os.  and  llammabi«  soMs.  no&   in  non-OC>T 
'      specification  stamtess  sc'Js    "Ci   m  non-DC'i  Bpeaficalwr' 
I      ttatfltess  SteeJ  c/imoers  fbluWit^-si  c>vef  pachtyl  >"  i  ^C  :>pe^ 
I     head  drums.  (Modes  1.  3) 
To  authorize  shipment  of  et^yle^e.  reff-igefaieci  itguxi-  cia&seo 
as  a  nammatjle  gas.  m  an  nofv-CWT  specifcaiior  ca^gc  ;ant.s 
ooraparable  to  DOT  gpeci(»caiion  vr-'>38  fWo*'  '  ' 
^   To  autlOCtze  use  Ot  pnemabCBlty  rip^raieO  vatvns  or^  cv)inO«^s 
oowlBininfl  po<aon  A  maiena«  ir  tiei.  uMhe  reomren  pacKtes^s 
vafve  having  a  rtandwnael.  (iModu  1 4 
To  authonze  shipment  of  radioactiva  maiertais  >n  accoraai^o; 
with   the   IMCX^   Code  in  tau  of  49  Cm    rMo4e«    1     3  1 
To  aulhonze  shf)ment  o(  limited  quartiiiaa  of  cofnpressed  oas. 
ru],s.,  classed  as  nonflammable  gas.  m  norvDOT  specritca- 
tion  containers  comparable  (o  DOT  spectf>cabon  2Q.  (Mod«v 
1.4.) 


This  notice  of  receipt  of  spphcations 
for  new  exemptions  is  pubhshed  in 
accordance  with  Pari  107  uf  the 

Hdzardnus  Md'eririls  Transportations 
Ad  (49  U,S,C.  1806:  49  CFR  1.53(e]) 
Issued  in  Washington.  DC.  <in  Sepremb^r 

19.  lafca 

I  Suzanne  Hedgepeth, 

Chit-f.  ExB/r.puoris  Branc/i  U''ice  nf 
HozarJoi2S  Mater.cls  Transportation 
[FR  D  r    ;i8-2!456  Filed  9-19-^;  8:45  ami 
BJUJNO  COOE  4910-SO-ll 


Office  of  Hazardous  Material* 
Transportation;  AppHcstkMis  for 
Renewal  or  ModtflcatJon  of 
Exemptions  or  Applications  To 
Become  a  Party  to  an  Exemption 

AO£NCY:  Research  and  Special  Programs 
Adminrs^ration,  DOT 
ACTION:  List  of  flppbcatjons  for  renewal 
or  modificatjon  of  exempticms  or 

appl.'.dlion  to  become  a  party  to  an 
exemplion- 

SUMMAAY:  In  accordance  with  the 
procedures  governing  the  applic^ation 
for.  and  the  processing  of,  exemptions 

from  '.h^'  Department  of  Transportalion's 
Hazardous  Materials  ReguUitions  [49 
CFR  Part  107,  Subpart  B).  notice  is 
berebv  given  that  ijie  Office  of 
HdZHfdous  Materials  Transportation  has 
received  the  apphcations  des{Tibed 
herein  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice 
Because  the  seriions  dffectt'd,  modes  of 
transportation,  and  the  nature  of 
applicatujn  have  been  shown  in  earlier 


F(»deral  Register  publications,  they  are 
not  repeated  here.  Except  as  otherwise 
noted,  renfwal  application  are  for 
extension  of  the  exemption  terms  only. 
Where  chances  are  requested  (e^  to 
provide  for  additional  hazardous 
mdtenals.  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
they  are  descnbed  in  footnotes  to  the 
application  number.  Apphcation 
numbers  with  the  suffix    X"  denote 
renewal;  application  numbers  with  the 
suffix  "P"  denote  party  to.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
fac:ht^te  processing- 
DATES:  Comment  period  closes  October 
6.  lytts. 

ADOfiEss  COMMENTS  TO:  Dockets 
Bran'.h,  Research  and  Special  Programs 
Adminislration,  U.S.  Department  of 
Traasporlation,  Washington.  DC  20590. 
Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

FOR  FURTHER  INFORMATION:  CopieS  of 
the  apphcations  are  available  far 
inspection  in  the  Dockets  Branch.  Room 
8426.  \assif  Building.  400  7th  Street. 
SW .  Washington,  DC. 


Appticalion 
Ho 


Applicant 


ARantic  Research 
Cofporation.  Camden. 

AR. 

I  Attaa  Powder  Company. 

OaMas.  TX  (See 
'      Footnote  1) 


270e-X 
2709-X 
2709-X 

2709-X 

3$30-X 

4575-X 
4S75-X 


2709 
2709 


6267-X 
«2e7-X 


6674-X 


Trofsn  Corporation, 

Spanish  Fodi,  UT 
IRECO  tncorporalad. 

Salt  Lake  Qty.  l/T. 
Alias  PoMider  Company. 

Dallas,  TX 
US  Department  of 

Defense,  Fals 

ChwctvVA. 
J.T  Baker  Chemical 

Company. 

PhMpsburg.  NJ 
EM  Scienca.  Cirxrinnab, 

OH. 
Uraon  Carbide 

Corporation,  Dantxjry. 

CT 
NKrochem  Energy 

CorporatJOn,  Bfwal)ik. 

MN 
National  Aeronautics 

and  Space 

Admtntstration. 

Washtfiglon.  DC 
Rockwell  Intemaoonat 

Corporation,  Anaheiin, 

CA. 
Atlas  Powder  Company. 

OaHas.  TX(See 

Footnote  2) 
B«o-t^b.  incprpOTBied. 

Decatur.  GA. 
Coastal  irxlustnes. 

h¥»rporated. 

Cartsladt  NJ 
Un«n  Cartkle 

Corporatiort  Danbury. 

CT 
AKZO  Chemicals,  inc.. 

Ctiicago.  IL 
Atochem.  Pans,  Franca 
Mitaui  a  Company 

(USA),  lnc,f4aw 

York.  NY 


2709 
2700 
2709 

2709 

3630 

4575 
4575 


6267 

6267 


6695 
6874 
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ApptK^abon 
No 

Apptaim 

ot 

exemp. 

ton 

es22-y 

Greal  Lakes  Chemicar 
Corptyation,  El 
Dwado  AR 

6822 

8922-X 

Snin-Eisu  aucones  o( 
Aoienca  Inc  . 
Torrance  CA_ 

6922 

6922-X 

Sni^El&u  CnemK:al  Co  , 

6S22 

6932-X 

7046-X 


7285-X 

7495-X 


8n9-X 
8141-X 


8445-X 
84S1-X 


8477-X 
8522-X 


8526- X 
8554-X 


8554-X 
85&4-X 

8554-X 
8580-X 

8679-X 
0723-X 


na ,  Tokyo,  Japan 
Atochem,  Paris,  f'afxe 
J  T  Baker  Chemical 

Comparty 

PhHIipsburg.  Ki 
Hydn!  ProductxJn 

TachrK>logy  Dhnsion, 

Houston,  rx 
Wmipol.  Inc .  Houston. 

TX_ 
Atochem,  F»8ns.  FrarKe 
Ethyl  Corporation.  Baton 

Rouge.  LA  (See 

Footnote  3) 
Union  CartiKle 

Corporation.  Danbury, 

CT. 
Bromir«  Compounds. 

Umiied.  Beer  Sheva. 

Israel 
Taylor-Whanon,  Divts*on 

of  Harsco 

Corporation, 

Indianapolis.  IN. 
BJ-Tftan  Services. 

Houston.  TX 
WNttaker-Yardney 

Power  Systems. 

Waltham.  MA. 
Mercede»-Benz  of  North 

America.  Ifx;.. 

Montvaie.  NJ  (See 

Footnote  4) 
University  0I  Minnesota. 

fhtmneepoiis,  MN 
Reynolds  Industries 

Systems.  Inc..  San 

Ramon,  CA 
Ensign- Bicklord 

Company   Simsbury. 

CT 
CoKjmtHJS  Powder 

Company.  Columbus, 

IN. 
Mobay  Corporation. 

Pmsburgh.  PA. 
Tuscarora  Plastics,  inc.. 

Sterling.  VA 

3M.  Saini  Paul.  MN 

Austin  Powder 

Company.  Clevetartd. 

OH 
Mesabi  Powder 

Company,  Cleveland. 

OH 
Southwestern 

Explosives.  Inc.. 

Qeveland,  OH. 
Atlas  Powder  Company, 

Dallas.  TX 
J  H   Van  Amburgn 

Explosives,  IfK , 

Dauas,  rx 
Olson  Exptosfves,  Inc.. 

Decorah,  lA 
Pnonty  Air, 

ir»corporated,  Sanlord. 

FL 
MicroD  Memabonal. 

Bumsvdle,  MN. 
AE,  Sibley.  Inc.. 

Middtefaekl.  CT. 


7046 
7052 

7052 

7265 
7495 

7840 

7B73 

8063 

6119 
6141 


8445 
B451 


6477 
8522 


6526 
BSS4 


6554 
8554 

8554 

8554 

6554 
8580 

6879 
8723 


Apphcabon 

No 


674&-X 

6787-X 

6606-X 
6867-X 
8671 -X 

8e73-X 
6923-X 


6942-X 

e942-X 
89S2-X 
B9S8-X 

9153-X 

9193-X 
9197-X 

9222-X 

9271 -X 
9271 -X 
9280-X 

9280-X 

92e2-X 

9302-X 

9305-X 

8327.x 
8331.x 

94g6-X 

9546-X 
9583-X 
9584-X 
961 6-X 


BaneBe,  Pacrfc 

NortlTwest 

Laboratortes 

Richiand,  WA 
GE/Reuter-Slokes.  Inc , 

Twinsburg.  OH. 
Motorola  Semiconduclor 

Sector,  Pt>oenix.  KZ 
Naltco   inc  ,  Oicago.  it. . 

3M.  St  Paul.  MN 

Chase  PackagKig 

Corporation. 

G'©enw<ch,  CT  (See 

Footnote  5) 
Ak20  Chemicals.  Irx: , 

Chicago,  IL 
Union  Carbide 

Corporation.  Danbury. 

CT. 
HTL  Division  of  Pacific 

Scienlrtic  Co ,  Duade, 

CA 
Poly  Processing 

Company,  IrxL. 

Monroe.  LA. 
Poty  CaJ  Plastics.  Inc.. 

French  Camp,  CA. 
Trepan  Corporation. 

Spanish  Fork,  UT. 
GOEX.  fncwpOfBied 

BeiinPtam,  Moosic. 

PA. 
The  Dow  Chemtcal 

Company.  Fioeport. 

TX. 
Schluberger  Well 

Services.  Houston,  TX 
Greil  Brothers 

Ccporation, 

SpnngtreW.  NJ 

Clean  Hart>ors  ol 

Kingston.  Inc.  South 

Boston.  MA. 
Union  Pacific  Railroad 

Comparry.  Omaha.  NE 
Mtesoun  Pacific  Railroad 

Cornpany,  Omaha.  NE 
Dow  Coming 

Corporation.  Midland. 

Ml. 
Union  Carbide 

Corporation.  Dantjory. 

CT 
Halocartjon  Products 

Corporation.  North 

Augusta.  SC- 
Airpianes,  Inc  dba  Ca^ 

Wesi  Aviation, 

ConcorO.  CA 
ARCO  Pipe  Lme 

Company, 

Independence.  KS 
Precision  MeasuramenL 

Inc..  Tulsa.  OK- 
Rto  Linda  CftemK^I 

Company, 

Sacramento,  CA 
Rentokil,  Incorporated, 

Nofcross.  GA  (See 

Footnole  6) 
Ethyl  Corporation.  Baton 

Rouge.  LA 
Schkimberger  Wen 

Sennce.  Houston,  TX. 
Schiumberger  Wett 

Services.  Houston,  TX 
ENPAC  Corpofation. 

Jacli^onville,  FL 


Applicant 


8942 
8952 


9193 
9197 

9222 

9271 
9271 
92S0 

9280 


Western  Atlas 

IrMemabcmal   irx 

Mouslon    TX 
Compositeh 

Corpcratior.,  Biea  CA 
Heicules,  InooTXJraied. 

Wilmington.  OE 
Chase  Packagng 

Corporaaon. 
I      Greenwich.  CT 
I  Western  Atlas 
I       lr«ernabor\3<  Co^nerty 

Dresse-i   Houston,  TX 
I  RusseU-Staniev  dest- 
ine.. Rarx:ho 
(      Cocarnooga,  CA  (See 

Footnole  7) 
1  HaSiborton  Company, 
]      Duncan,  OK  (See 

Footnote  8) 
,  Pumarv-Benr>etl 

Corporation 
I      Indianapolis  IN  (See 

Footnote  9| 
Chemical  Handling 

Equq)men>t  Company, 

Inc.,  Toledc  OH  (See 

Fooinoie  lOj 


'  Tc  &j:rKxus  carage  c'  srfve-a-  Ciass  A  or  Ciasi 
B  expicsTves  m  r^e  sarr-e  n-iciof  wehc'e 

*  Tc  auVKjnre  carnage  o*  several  Qass  A  of  Oa^s 
B  explos/ves  n  the  same  mciDf  vemcie 

'  To  authonze  exlensw  0'  r-e  penodic  'elest  ano 
reinspection  tfo*r  3  y^a^  to  5  /ears  and  fep*a^'- 
menl  ot  the  DC'  MC  35i  'eterence  witri  DCT 
Specrfication  51 

•To  authoTTze  an  add'iKyia'  device  descnbed  a-- 
an   air   t>ag   moOjte,   classed  as   t^iammaDte   so'^. 

*  To  authonze  an  aOdilKX^I  matena*  descnt>ed  as 
Sobuim  hvorosuitde  a^ia  ciasse-::  as  (^lammatite  9ol»a 

*  To  auiionre  sr>iDmenl  o*  Coppe'  arsemot^ 
classed  as  Po'SC'i  B  m  b  non-DO'  ttewbte  mtprrn.^ 
diale  t>ui^  poi/propyiene  tiag 

'  Tc  ai.'f'^o^re  spveiai  d'!!ereni  types  of  mativieis 
classed  as  e't^>e'  Corrosive  male^a".  Poison  B  na"^ 
mabie  Uquid  OrganK  petonOe  or  Ondoei 

*To  authofze  l^e  oeit^ton  0'  "^e  p'olDivpe  lestc  ., 
requfcemer!  and  the  Oetet«oo  o'  ine  carpo  tar.- 
marking  and  placarding  fecjuiremen: 

'To  authonze  mafXmg  ol  xt\e  package  with  lette's 
%  inch  high  instead  oi  2  inches  ^-gri  ano  aoding  ari 
additional  transpon  system 

'*To  authonze  Comtxisiipte  iiQuids  as  aodiiionai 
materials  arxJ  cargo  vessel  as  an  additional  mode  01 
transportation 


9327 
9331 


Application 
No 

Apphant 

panies  10 
exemp- 
tion 

etis^p 

Osnex  Land  0  Lake.  Van- 
couvef.  WA 

Mie 

M16-P 

The  McGregor  CO-,  CoHa*, 
WA 

MIS 

6418-P 

Ouincy  Fann  CJiemicals, 
inc.  Ouncy,  WA. 

6416 

6418-P 

Nexus  Ag  Oierwcals,  Inc.. 
Ouncy.  WA 

6416 

6416-P 

Tn-f^iver    Ctienncat    Com- 

6416 

9548 

9583 

761 1-P 

9584 

e5i6-p 

9616 

esiB-p 

pany,  inc.  Pasco.  WA      , 
Leslie's     Sw«rrHnir>9     Pool 

Suppbes.       Chatsworth.  ' 

CA_ 
MaJhnckrodt.     inc.     Pans,  | 

KY. 
Coast  Vacuum  TniCk  Serv-  , 

ice.    Inc.,    Santa    Mana.  i 

CA_ 
Pams     Vacuum     Service.  I 

Inc.  B^iersfiek].  CA         i 
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Application 
No 

Applicani 

Parties  to 
exemp- 

twn 

8937-P 

L-Baf   Products  inc.   Ra- 
vensdale.  WA. 

8937 

9275-P 

Oua»-Pro-Senrtces.       inc , 
Mahwah.  NJ 

9275 

9275-P 

BiC  Cofp .  MiHcxd,  CT 

9275 

9355-P 

Matsusfwa  Battery  indus- 
trial   Co  ,    Ltd  .    Mongo- 
cht— Osaka  570  Japan 

9355 

9381-P 

Dof-wiKXi   Zinc   Co     Spo- 
kane. WA 

938) 

9480- P 

UQutd  CarbooK:   Specialty 
Gas  Goto  .  CfMcago,  iL 

9480 

9676-P 

Uaii'nckrocJl.     inc..     Pans. 

9676 

9708-P 

ReaOe  Mar>u(actunng  Co.. 
Lat'enufst.  Nj 

9708 

9708-P 

Han    Metats     inc ,    Tama- 
qua.  PA. 

9708 

9785-P 

(varan  Agencies,  inc    New 
vort.  NY 

9785 

9795-P 

Farrell     Unes     inc  .     New 
Y^rV,  NY 

9785 

97S5-P 

Onent  Overseas  Contatoef 

Line      Lid        Hongkong, 
China 

9785 

9785-P 

Associated          Conianer 

Transpoftation     (USA), 
New  Yort(.  NY 

9785 

This  notice  of  receipt  of  applications 
for  renewal  of  exemptions  and  for  party 
to  an  exemption  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
.Act  [49  US  C   1806:  49  CFR  1.53(e)) 

Issued  in  W-ishinijlon.  DC.  un  Seplemiier 
14.  1968 

|.  Suzanne  Hedgepeth. 
Chief.  Exemptions  Branch.  Office  of 
Hazardous  Materials  Transportation. 
;FR  Dot.  B8-21457  Filed  -^iq-flS;  8:45  am) 
BILUNG  CODE  49ii}-«0-M 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains   notices   of   meetings    published 
under   tt^e     Government    m    the    Sunshine 
Acf    (Pub     L     94-409)    5    U  S  C     552b(eH3) 

CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  DATE:  Commission  Meeting, 

Thursday,  September  22.  1988,  10:00  a.m. 

location:  Room  556.  Weslwood 

Towers,  5401  Westbard  Avenue. 

Belhesda.  Maryland. 

STATUS:  Oppn  and  Closed 

MATTERS  TO  BE  CONSIDERED: 

Open  to  the  Public 

1-  Kerosene  Heaters  Petition  CP87-1 

The  staff  will  brief  the  Commission  on 
petition  CP  87-1  from  the  National 
Kerosene  Heater  Association  which 
requests  the  development  of  a  consumer 
product  safety  rule  for  kerosene  heaters 
containing  requirements  to  limit  nitrogen 
dioxide  emissions  of  kerosene  heaters 
and  imposing  all  of  the  requirements  for 
kerosene  heaters  now  set  forth  in  the 
Underwriters  Laboratories  standard  for 
kerosene  heaters  designated  UL 
standard  647.  The  staff  will  also  brief 


the  Commission  on  the  International 

Association  of  Fire  Chiefs  request  that 
the  Commission  require  kerosene 
heaters  be  labeled  to  warn  against  flare- 
up  fires. 

Closed  to  the  Public 

2.  Compliance  Status  Report 

The  staff  will  brief  the  Commission  on 
the  status  of  various  compliance 
matters- 

FOR  A  RECORDED  MESSAGE 
CO!VTAIN!NC  THE  (.A TEST  AGE.MDA 
1NF0RMATI(.)\   CALL   3(n-44:-5709. 
CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Sheldon  D,  Butts.  Office 
of  the  Secretdr;  ,  5401  Westbard  Ave,, 
Bethesda,  MU.  20207,  301-492-6800 
September  15.  1988, 

Sheldon  D,  Butts. 

Deputy  Secretory. 

[PR  Doc-  88-21477  Filed  9-16-88;  9:11  am} 

BIUJMG  CODE  U55-41-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  11:00  a.m..  Monday. 
September  26,  1988. 


Federal  Register 
VoL  53.  No.  182 
Tuesday.  September  20.  1988 


PLACE:  Marriner  S  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets. 
N'W.,  Washington,  DC  20551. 
STATUS:  Closed, 
MATTERS  TO  BE  CONSIDERED: 

1    fVnpr>s(-d  jirqyisition  of  c.Dmmunications 
network  equipment  within  the  Federal 
Reserve  System, 

2.  Personnel  actions  [appointments. 
promotions,  assignments,  reassijjnments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees- 

3.  any  items  carried  forward  from  a 
previously  announced  meeting 

CONTACT  PERSON  FOR  MORE 
iNFORMATtON:  Mr   Joseph  R   Co\rt- 
Assislant  to  the  Board:  1202|  452-32tW. 
You  may  call  (202)  452-3207.  beginning 
at  approximateh  5  pm,  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Deled;  September  16. 1988. 
lames  McAfee. 

Ass(x-rate  Secretory  of  the  Board. 
[PR  Doc,  68-21556  Filed  9-16-«8:  3:38  pm) 
BIUJWG  CODE  6210-01-W 
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Corrections 


Federal    Register 

Vol.  53.  No-  ia2 
Tuesday.  September  20. 


"^•^is    section    of    me    FEDERAL    REGISTER 
ccxnaii^s    editorial    corrections    of   previously 
puDhsheC    P'^esidential.    Rule,    Proposed 
Rule,   and   Notice  documents  and   volumes 
of   tne    Code    of    Federal    Regutations 
These   corrections    are    prepared    by    Ifie 
Cff+ice   of    the    Federal    Register    Agency 
prepared    corrections   are    issued    as    signed 
documents    and    appear    m    the    aporopnare 
docunent    categories    elsewhere    m    the 
■ssoe 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

!  Docket  S-8361 

Farrell  Lines,  Inc.;  Application  for  a 
Waiver  of  Section  804(a)  of  the 
Merchant  Marine  Act 

Correction 

In  notice  document  88-21255 
appearing  on  page  36148  in  the  issue  of 
Friday,  September  16,  1988.  make  the 
following  correction:  In  the  third  column, 
in  the  first  complete  paragraph,  in  the 
eighth  line,  "not"  should  read  "now". 

^■LLi^K;  C0D€  'so•i,-c^•0 


Tuesday 
September  20,  1988 


Part  II 


Office  of 
Management  and 
Budget 

Cumulative  Report  on  Rescissions  and 
Deferrals;  Notice 


'i6536 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

September  1    mSH 

This  report  is  submitted  in  fulfillment 
of  the  requirements  of  section  1014(e)  of 
the  Impoundment  Control  Act  of  1974 
(Pub  L  93-3441  Section  1014(e|  provides 
for  a  monthly  report  listing  all  budget 
authority  for  'his  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to  the 
Congress 

This  report  gives  the  status  as  of 
September  1,  1968  of  22  deferrals 
contained  in  the  four  special  messages 


of  FY  1988.  There  have  been  no 
resicissions  proposed-  These  messages 
were  transmitted  to  the  Congress  on 
October  1  and  29, 1987.  February  19,  and 
|uly  29.  1988. 

Rescissions  iTable  A  and  Attachment 

A) 

As  of  September  1, 1988.  There  were 
no  rescission  proposals  pending  before 
the  Congress. 

Deferrals  (Table  B  and  Attachment  B| 

As  of  September  1. 1988.  $2,887.0 
million  in  budget  authority  was  being 
deferred  from  obligation.  Atttachment  B 
shows  the  history  and  status  of  each 
deferral  reported  during  FY  1988. 


Information  from  Special  Messages 

The  special  messages  containing 
information  on  the  deferrals  covered  by 
this  cumulative  report  are  printed  in  the 
Federal  Registers  listed  below: 
Vol.  52.  FR  p.  37739.  Thursday.  October 

8.  1987 
Vol.  52.  FR  p.  42400.  Wednesday. 

November  4. 1987 
Vol.  53.  FR  p.  6734.  Wednesday.  March 

2.  1988 
Vol.  53.  FR  p  29418.  Thursday.  August  4. 

1988 
lames  C.  MiKpr  11! 
Director 

S'.ilNG  coot   3'lO^Dl-M 
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TABLE  A 
STATUS  OF  1988  RESCISSIONS 


Rescissions  proposed  by  the  President. 

Accepted  by  the  Congress 

Rejected  by  the  Congress 

Pending  before  the  Congress 


Amount 
(In  millions 
of  dollars) 

0 

0 

0 


****************************** 


TABLE  B 


STATUS  OF  1988  DEFERRALS 


Deferrals  proposed  by  the  President. 


A:tiount 
(In   millions 
of    dollars) 

9,311.6 


Routine  Executive  releases  through  Septeinber  1,  1988  -6,424.6 
(OMB/Agency  releases  of  $6,448.9  million  and 
cumulative  adjustments  of  $24.3  million) 


Overturned  by  the  Congress. 


Currently  before  the  Congress. 


2,887.0 


Attachments 


As  of  Septenter  1,  1968 
ABtxnts  in  Ttxjuaandfl  of  Ltsllars 


Agency/  Bureau/ Acccuit 


Attacti«nt  A  -  Status  of  Bescissiona  -  Fiscal  Year  1^88 


Anount 

ABDunt 

Previously 

Oarently 

Date  of 

/VXXTit 

Anoint 

tete 

Oingressional 

Descission 

Ortsiaered 

before 

msas^e 

Hescinied 

rteae 

H^e 

Nutfer 

t>y  oor^ees 

(Xngrees 

Available 

Avail^le 

Attaciwent  B  -  Status  of  OsfcrraU  -  Fiscal  Year  1968 


As  of  SeptestJer  l.    1908  ^ount  Anount 

MCUits  in  Thousands  ot  Dollars  Transaitted  Transmitted  OomLiLative 

Otferrai     Criminal        SuC«e4uent  LBte  Ot        CMB/Ajency 

Agency/ Bureau/ Axxxnt  Number       Raquest  Change  Message         ftelaases 

fUMfi  APPHDHtlATED  TO  THE  PraiSIDENT 

Interrational  Security  Assistance 

Foreign  mlitary  sales  creuit D6a-A»  2,949.000                            2-l;*-88             2,9t*,500 

EooncBic  subpart  fiaid CI18-1  40,000                            10-1-87 

DSb-lA  l,ybU,727  2-19-ti«             i,<:i.4,bJj 

Military  asaistarce Dba-21  bOe.ibto                            2-19-88 

Dbb-ilU  l.OUO  7-2#-88                 bBU.7M> 

International  disaster  assistance 088-22  U,4?9                         2-19-68                  11,650 

Sf«cial  As&istafi::e  for  Oentral  Anerica 
ProKition  of  staoility  and  security  in 
Central  taenca 088-2  1,U00  10-1-87 

DEPARIMEl/r  OF  flCRlCULTURE 

Fbiest  Service 

Expenses,   brush  disposal Dbd-J  lAt,42;>                            10-1-87 

DSB-iA  1U.529  2-l9-8a                           30u 

Tmcer  salvage  sales D88-4  34,841                            10-1-87                    10,45b 

Oxjjjerat ive  wrx Db8-5  628,025                            10-1-87                  157, u84 

Gifts,  (kjnations,  and  oaquests  fior  £or«st 

and  rangeland  research D88-b  104                            10-1-87                            ou 

DEPARTMQJT  OF  DtTENSE  -  KIUTABr 

Military  Oanstruction 

Military  construction.   Defense D80-7  900  10-1-87 

DBb-7A  i,2y7,848  2-19-88  1,2^,748 

Family  Housing 

E^ttily  rcusiny.   Defense D8t*-b  5i,ul5  10-1-87 

D88~aA  U5,94U  2-19-88  18o,'*55 

DEPARTMEWT  OF  DEFlHbE  -  CIVIL 

Wildlife  Osnservaticn,   Military  Reservations 

Wildlife  conservation.   Defense 088-9  bib  1&-1-87 

Ddb-9A  149  2-19-88 

DbO-'JB  611  7-29-88  2b 


tXmgres- 
sionally 
Hesi^irua 
Releases 


Qxiyres-  Deferred 

sioodl        cumulative  ^is  of 

An:  ion       A]]Li8tjnaits       9-i-8B 


^,4<^ 

i,82y 


24,  ~S6b 
470.9^1 


As    -f    S^tember   1,    1988 
•i«txj".Ls    ir.  'UiOL.sartis  of  DDlldxs 


Agency /Bur  ea  u/ Account 


Amcxxit            fmcuxit  CDi^res- 

Transmittea  nransmitted                       cumulative  sionaliy  Oangres- 

Deferral     Ocu^uial       SiiJsequent  Date  of       CMB/;^rery  Required  sional 

Wjmber       Request             Oiange  Message         iteleases  Releases  /Ction 


Anount 
Deferred 
OiBulative        as  of 

Adjustjnents       9-1-68 


DU-Ai-a?^a.T  OF  QfOtTY 


Etiwer   ^firKetinq  /tiministraticn 
fidAsKd   R^jer   Mministration,    Cperaticn  arxl 

nkainteTiAixre. D68-14 

Sout,iedstem  Rjwer   Wministration. 

C(jerdtion  art!  stii-itenance D66-i5 

Southweatem  R>«r  AdminiatratiCHi, 

Operation  and  maintenance DSS-lt) 

Dfa8-lbA 
Western  Area   Etiwer   Administration, 
Constr-jction,    rehaDiiitation,   cperaticn 

nrd  SBinteriance DtitJ-i  ? 

D88-i7A 


DEPARIMaTr  Cf   HEALTO   At©   ti>tAN   SERWGLS 

Office  of   A&siBtant   Secretary    tor   ttealtii 
Scientific  activities  cveraeas 

isfjecidl    toceii^,  current?y  prcgraaij  . . . . 


Social    Security  Administraticn 
Limitation  en  administrative  expenses 
(OGnstructionj 


Dbb-ia 
Dtio-ioA 


Dfao-lO 
D8b-iUA 


DEPAiJTMiJJT  OF  JUSTIO; 


Office  of  Justice  ProyraaiB 
Crime  victuns   fund 


120 

10-29-87 

2.000 

10-29-87 

6,000 

10-29-87 

7 

200 

2-19-88 

774 

10-29-87 

2 

426 

2-19-88 

120 
0 


I. 


3,200 


6,171 


10-29-87 
S69     2-19-88 


10-1-87 

36  2-19-ea 


2,960 


6,207 


6,800 


DEPAKTMJJJT  Ot'  STATE: 

8ure<»u   tor   FtEu^ee  tTcMrams 
Uiited  States  eraeryenc/  retjge«  and 
migration  assistance  tmw,   executive 


10-1-87 


9,5U4 


Attachment  B  -  Status  of  Deferrals  -  Fiscal  Year  198tt 


Ab  of  Septenter  1,    1988 
taDunta  in  Thousands  of  Doildrs 

A^ency/Bureau/Z^ccount 


PBKxnt  Amotxit 

"nransmittea  Transmittea 

Deferral     Ciriginal  Subsequent     Date  of 

Nmntwr       Request  Orange        Message 


OorKjres- 

Amount 

Cumulative 

sionally 

Oongres- 

Deferrea 

QMB/^^ncy 

Required 

sional 

Cumulative 

as  of 

Releases 

Releases 

Action 

Adjustments 

9-i-bb 

DEPASmaJT  OP  TRANSPOKIATION 


fteleral  Aviaticr  ^(Ministration 
Facilities  &rti  e^aipment  (Airport  and 

ailMay    Uatit    tuiM^i 


DB8-12 
088-i2A 


450, 8bB  J-19-88 


1,329,907 


DEPARTMtNT  OF  THE  TWASUTO 

Office  of   Revenue  Staring 
LccBl  9overTUQe.'.t  flaoal  aafllBtance  trust 

lunJ 068-1 J 


VCfTAL.    Uti^RKALS. 


5,443,688       3,8b7,S92 


0.448,882 


24,300       2,88c>,99<] 


[FR  Doc.  8»-21391  Filed  9-19-a8:  8:45  am| 
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DEPARTMENT  OF  TnANSPOHTATlON 
Federal  Aviation  AdminMratlon 
14CFHPart71 

lAlrepaca  Docket  No.  sa-AWA-2) 

EstabOthnwrit  of  Alrpoft  Radar 
Service  Areai 

aqency:  Federal  Aviabon 
Admmistralion  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  designates 
Airport  Radar  Service  Areas  (AKS.A)  at 
Fresno  Air  Terminal,  CA^  Moline  Quad 
City  Airport.  IL;  .Monterey  Peninsula 
Airport.  CA:  and  Greater  Peoria  Airport, 
tL.  With  the  exception  of  Fresno,  each 
location  is  an  airport  at  which  a 
nonregulatory  Terminal  Radar  Service 
.\rea  (TRSAI  is  currently  In  effect. 
Establishment  of  these  ARS.-\b  will 
require  that  pilots  maintain  two-way 
radio  communication  with  air  traffic 
control  (ATC)  while  in  the  ARSA. 
Implementation  of  ARS.A  procedures  at 
these  locations  will  reduce  the  risk  of 
midair  collision  in  terminal  areas  and 
promote  the  efficient  control  of  air 
traffic. 

EFFEcnvi  OATf  0901  u.t.c.  October  2a 

1988. 

FOB  FURTHEII INFORMATKIM  CONTACT 

Betty  Hamson.  Airspace  Branch  (ATO- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington,  DC  208*0: 
telephone;  (202)  267-9254. 

lUPPUMCNTAilV  IHFOIUIATIOIC 


Hiatacy 

On  April  22. 1982,  the  National 
Ainpace  Review  (NAK)  plan  was 
publlahed  in  the  Federal  Regiatar  (47  FR 
17448).  The  plan  encompassed  a  review 
of  atrapace  use  and  the  procedural 
aspects  of  the  air  traffic  control  (ATC) 
system.  The  FAA  published  NAR 
Recommendation  1-2.2.1,  "Replace 
Terminal  Radar  Service  Areas  (TRSA) 
with  Model  B  AJrapaoe  and  Service 
(Airport  Radar  Service  Areas),"  in 
Notice  83-9  (48  FR  34286.  July  2a  1983) 
propoaing  the  establishment  of  ARSA's 
at  Columbua.  OR  and  Austin.  TX. 
Tboae  locations  were  designated 
ARSA's  by  SFAR  No.  4S  (48  FR  50038. 
October  28, 1983)  in  order  to  provide  an 
operational  confirmation  of  the  ARSA 
concept  for  potential  application  on  a 
national  basis.  The  original  expiration 
date*  for  SPAR  45,  December  22, 1984, 
for  Austin  and  January  19, 1985.  for 


Columbus  were  extended  to  June  20. 
1985  (49  FR  47176.  November  30.  1984). 

On  March  8. 1985.  the  FAA  adopted 
the  NAR  recommendation  and  amended 
Parts  71.  91. 103  and  105  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  71. 
91, 103  and  105)  to  establish  the  general 
definition  and  operating  rules  for  an 
ARSA  (50  FR  9252).  and  designated 
Austin  and  Columbua  airports  as 
ARSA's  as  well  as  the  Baltimore/ 
Washington  International  Airport. 
Baltimore.  MD  (50  FR  9250)  Thus  far  the 
FAA  has  designated  120  ARSA's  as 
published  in  the  Federal  Register  in  the 
implementation  of  tlus  NAR 
recommendation. 

On  March  8. 198a  the  FAA  proposed 
to  designate  ARSA's  at  Fresno  Air 
Terminal.  CA;  Molinc  Quad  City 
Airport.  lU  Monterey  Peninsula  Airport. 
CA;  and  Greater  Peona  Airport.  IL  (53 
FR  7468).  Interested  parties  were  invited 
to  participate  m  this  rulpmaking 
proceeding  by  submitting  comments  on 
the  proposal  to  the  FAA.  Additionally, 
the  FAA  has  held  informal  airspace 
meetings  for  each  of  these  proposed 
airports.  Section  71  501  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  FAA  Handbook  74O0.6D 
dated  (anuary  4. 1988, 

Discusaioo  of  Commenta 

Eleven  commens  were  received 
concerning  this  rulemaking  action  One 
commenter  supported  all  four  locations. 
The  remainder  offered  objections  and/ 
or  recommendations  to  a  specific  site. 
Fresno.  CA 

Three  commenlers  objected  and/or 
offered  recommendations  to  the  Fresno, 
CA,  ARSA.  The  Soaring  Society  of 
America  (SSA)  and  its  local  chapter 
recommended  that  the  proposed  ARSA 
boundary  be  limited  to  the  eastern  edge 
of  U.S.  Highway  99.  After  careful 
review,  the  FAA  decided  that  the 
recommendation  has  some  merit.  Even 
though  the  FAA  found  it  could  not 
eliminate  the  airspace  in  that  area,  it 
was  decided  to  raise  the  floor  to  2,500 
feet  MSL.  This  will  allow  easier  access 
to  Chandler  Airport  and  should  alleviate 
the  mentioned  concern. 

One  commenter  offered  an  objection 
to  the  ARSA  recommending  instead  of 
corridor  aystem.  The  FAA  finds  a  need 
to  know  all  aircraft  operating  at  these 
critical  altitudes  in  this  airspace  The 
corridor  would  not  provide  knowledge 
of  aircraft  operating  in  much  of  thli 
airspace. 

Moline,  IL 

Two  commenter*  recommended  that 
the  floor  of  the  5-10-mile  area  be  raised 
to  2.500  feet  MSL  The  FAA  finds  no 


basis  for  raising  the  floor  of  the  5-10- 
mile  area.  Pilots  will  not  routinely  fly 
under  the  S-lO-mile  area  of  an  ARSA 
unless  operating  to  or  from  an  airport 
which  underlies  or  is  in  close  proximity 
to  this  area,  and  the  2.000-fool  MSL  base 
presents  no  problem  for  such  operations. 

Monterey.  CA 

One  commenter  objected  with  no 
specific  recommendation  or  objection. 

The  Experimental  Aircraft 
Association  (EAA)  recommended  that 
the  floor  be  raised  to  2.000  feet  .VfSL 
between  Toro  Peak  and  Fritzsche 
Airfield.  The  FAA  finds  validity  in  this 
recommendation  and  has  raised  the 
floor  in  the  area  mentioned.  This  rule 
reOects  those  changes. 

One  commenter  objected  suggesting 
that  the  controllers  were  already  too 
busy  and  that  there  were  too  many 
trainees  at  the  facility  to  handle  the 
increase  in  traffic.  The  FAA  does  not 
agree.  The  facility  managers  are 
confident  that  the  controllers  can  handle 
any  increase  in  traffic.  ITiese  facilities 
have  no  more  trainees  proportionately 
than  similar  facilities  throughout  the 
United  States. 

Peoria,  IL 

One  commenter  objected  without 
specific  recommendation  or  objection. 
The  other  commenter  suggested  thai 
there  needed  to  be  more  airspace 
provided  around  Hawley  Airport  and 
that  a  remote  transceiver  should  be 
provided  for  ire  aircraft  operating  at 
Hawley, 

The  FAA  does  not  agree.  The  FA.A 
finds  that  the  airspace  provided  is 
sufficient  for  entry  and  exit  into  the 
Hawley  Airport.  The  transceiver 
recommendation  is  outside  the  purview 
of  this  rulemaking  effort. 

Regulatory  Evaluation  Summary 

The  FAA  has  conducted  a  Regulatory 
Evaluation  of  this  final  rule  to  establish 
these  additional  ARSA  sites.  The  major 
findings  of  that  evaluation  are 
summarized  below,  and  a  copy  of  the 
detailed  regulatory  evaluation  Is 
available  In  the  regulatory  dockel 

a  Coats 

Costa  which  potentially  could  result 
from  the  establishment  of  additional 
ARSA  sites  fall  into  the  following 
categories; 

(1)  Air  traffic  controller  staffing, 
controller  training,  and  facility 
equipment  costs  incurred  by  the  FAA. 

(2)  Costs  assoaated  with  the  revision 
of  chart*,  notification  of  the  public  and 
pilot  education. 
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(3)  Additional  operating  costs  for 
circumnavigating  or  fl>nng  over  the 
ARSA. 

(4)  Potential  delay  costs  resulting  from 
operation*  within  an  ARSA  rather  than 
a  TRSA. 

(5)  The  need  for  »om«  operator*  to 
punihase  radio  transceivers, 

(6)  Miscellaneous  costs. 

It  has  been  the  FAA's  experience, 
however,  that  these  poleniial  cost*  do 
not  materialize  to  any  appreciable 
deg.'ee.  and  when  they  do  occur,  they 
are  transitional,  relatively  low  in 
marailude.  or  attributable  to  specific 
im^emcntalion  problems  that  have 
been  experienced  at  a  very  small 
minority  of  ARSA  sites.  The  reasons  for 
these  conclusions  are  presented  below 

FAA  expects  that  the  additional 
ARSA  sites  in  this  rule  can  be 
implemented  without  requiring 
additional  controller  personnel  above 
current  authorized  staffing  levels, 
because  participation  at  these  TRSA 
locations  is  already  quite  high,  and  the 
reduced  separation  standards  permitted 
in  ARSA's  will  allow  controllers  to 
absorb  the  slight  increase  in 
participating  traffic  by  handling  all 
traffic  much  more  efficiently.  Further, 
because  controller  training  will  be 
conducted  dunng  normal  working  hours, 
and  existing  TRSA  facilities  already 
operate  the  neceasaiy  radar  equipment. 
FAA  does  not  expect  to  incur  any 
appreciable  implementation  costs. 
Essentially,  the  F.AA  will  modify  iu 
terminal  radar  procedures  at  the 
proposed  ARSA  sites  m  a  manner  that 
will  make  more  effiaect  use  of  existing 
resources. 

No  additional  costs  are  expected  to  be 
incurred  because  of  the  need  to  revise 
aectional  charts  to  remove  TRSA 
airspace  depictions  and  incorporate  the 
new  ARSA  airspace  boundaries. 
Changes  in  this  nature  are  routinely 
made  during  charting  cycles,  and  the 
planned  effective  dales  for  newly 
established  ARSA's  are  scheduled  to 
coincide  with  the  regular  6-month  chart 
publication  intetrals. 

This  rulemaking  proceeding  and 
process  will  8atisf>'  much  of  the  need  to 
notify  the  public  and  educate  pilots 
about  ARSA  operations  The  informal 
public  meeting  being  held  at  each 
location  where  an  ARSA  is  being 
proposed  provides  pilots  with  the  best 
opportunity  to  learn  both  how  an  ARSA 
works  and  how  it  will  affect  their  local 
operations.  The  expenses  associated 
with  these  public  meetings  are 
considered  costs  attributable  to  the 
ralemskuig  process;  however,  any  public 
information  costs  toliowmg 
establishment  of  a  new  ARSA  are 
Blrlclly  attributable  to  the  ARSA.  The 


FAA  expects  to  distnbute  a  Letter  to 
Airmen  to  all  pilots  residing  within  50 
miles  of  ARSA  sites  explamuig  the 
operation  and  configuration  of  the 
ARSA  finally  adopted  The  FAA  abo 
has  issued  an  Advisory  Circular  on 
ARS.^'s.  The  combined  Letter  to  Airmen 
and  prorated  Advisory  Circular  costs 
have  been  estimated  to  be 
approximately  S500  for  each  ARSA  site 
This  cost  is  incurred  only  once  upon  the 
initial  establishment  of  an  ARSA. 

Information  on  ARSA's  following  the 
establishment  of  additional  sites  will 
also  be  disseminated  at  aviation  safety 
seminars  conducted  throughout  the 
country  by  various  district  offices.  These 
seminars  are  regularly  provided  by  the 
FAA  to  discuss  a  variety  of  aviation 
safety  issues  and.  therefore,  will  not 
involve  additional  costs  strictly  as  a 
result  of  the  ARSA  program. 
Additionally,  no  significant  costs  are 
fvpecti^d  to  be  incurred  as  a  result  of  the 
foUow-on  user  meetings  that  will  be  held 
at  each  site  following  implementation  of 
the  ARSA  which  will  allow  users  to 
provide  feedback  to  the  FAA  on  local 
ARSA  operations  These  meetings  are 
being  held  at  public  or  other  facilities 
which  are  being  provided  free  of  charge 
or  at  nominal  cost.  Further,  because 
these  meetings  are  being  conducted  by 
local  FAA  facility  personnel,  no  travel, 
per  diem,  or  overtime  costs  will  be 
incnrred  by  regional  or  headquarters 
personnel. 

F.VA  anticipates  that  some  pilots  who 
currently  transit  a  TRSA  without 
establishing  radio  communications  or 
participating  in  radar  services  may 
choose  to  circumnavigate  the  mandatory 
participation  airspace  of  an  ARSA 
rather  than  participate.  Some  minor 
delay  costs  will  be  incurred  by  these 
pilots  because  of  the  additional  aircraft 
variable  operating  cost  and  lost  crew 
and  passenger  time  resulting  from  the 
deviation.  Other  pilots  may  elect  to 
overfly  the  ARSA.  or  transit  below  the 
1.21)0  feet  above  ground  level  (AGL) 
floor  between  the  5-  and  lO-nautical- 
mile  rings.  Although  this  will  not  result 
in  any  appreciable  delay,  a  small 
additional  fuel  bum  will  result  from  the 
cUmb  portion  of  the  altitude  adjustment 
(which  will  be  offset  somewhat  by  the 
descent). 

FAA  recognizes  that  the  potential 
exists  for  delay  to  develop  at  some 
locauons  following  eiablishment  of  an 
ARSA,  The  additional  traffic  thai  the 
radar  facilities  will  be  handfing  as  a 
result  of  the  mandatory  participation 
requirements  may.  in  some  instances, 
result  in  minor  delays  to  aircraft 
operations.  FAA  does  not  expect  such 
delay  to  be  appreciable.  FAA  exT>ects 
that  the  greater  fiexibiUty  afforded 


controllers  m  handlmg  traffic  as  a  result 
of  the  reduced  separatici  standards  will 
keep  delay  problems  to  a  minimum. 
Those  that  do  occur  will  be  transitional 
in  nature,  diminishing  as  facilities  gam 
operating  experience  with  ARS.\  s  and 
learn  how  to  tailor  procedures  and 
allocate  resources  to  take  fullest 
advantage  of  the  increased  efficiencies 
due  to  the  implementation  of  the  ARSA 
This  has  been  the  experience  at  most  of 
the  locations  where  ARSA's  have  been 
in  effect  for  the  longest  period  of  time 
and  Is  the  recurring  trend  at  the 
locations  that  have  been  more  recently 
designated. 

The  FAA  does  not  expect  that  any 
operator  will  find  it  necessary  lo  install 
radio  transceivers  as  a  result  of 
eateblishing  the  ARSA's  in  this  rtile 
Aircraft  operating  to  and  from  pnmary 
airports  ah-eady  are  required  to  have 
two-wav  radio  communications 
capability  beca-.:5e  of  existing  airport. 
traffic  areas  and  therefore,  wnll  not 
incur  any  additional  costs  as  a  result  of 
the  new  ARSA's.  Further,  the  F.VA  has 
made  an  effort  to  minimize  these 
potential  costs  throughout  the  ARSA 
program  by  providing  airspace 
exclusions,  or  cutouts,  lor  satellite 
airports  located  within  5  nautical  miles 
of  the  ARSA  center  where  the  ARSA 
would  otherwise  have  extended  down  to 
the  surface.  fVocedural  agreements 
between  the  local  ATC  facility  and  the 
affected  airports  have  also  been  used  to 
avoid  radio  installation  costs. 

At  some  new  ARSA  locations,  special 
situabons  might  exist  where 
eslabhshment  of  an  ARSA  could  impose 
certain  costs  on  users  of  that  airspace. 
However,  exclusions,  cutouts,  and 
special  procedures  have  been  used 
extensively  throughout  the  ARSA 
program  to  alleviate  adverse  impacts  on 
local  fixed  base  and  airport  operators. 
Similarly,  the  FAA  has  eliminated 
potential  adverse  impacts  on  existing 
flight  training  practice  areas,  as  well  as 
soaring,  ballooning,  parachuting. 
ultralight  and  banner  towing  activities. 
by  developing  special  procedures  to 
accommodate  these  activities  through 
loial  agreements  between  ATC  faciiibes 
and  the  affected  organizations.  For  these 
reasons,  the  F.V\  does  not  expect  that 
any  such  adverse  impact  will  occur  at 
{he  ARSA  sites  m  this  nile, 

b.  Benefits 

Much  of  the  benefit  that  will  result 
from  ARSA's  is  nonquaniifiable  and  is 
attributable  to  simplification  and 
standardiiMtion  of  ARSA  configuraUons 
and  procedures,  which  should  eliminate 
much  of  the  confusion  currently 
experienced  by  pilots  when  operating  in 
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nonstandard  TRSA's.  Further,  once 
expenence  is  gained  in  ARSA 
operations,  the  air  traffic  controllers  will 
gam  Rreaier  flexibility  in  handling  traffic 
within  an  ARSA  which  will  enable  them 
to  move  traffic  more  efficiently  than 
under  the  current  TRSA's.  These 
expected  savings  may  or  may  not  offset 
the  delay  that  some  sites  may 
expenence  after  the  initial 
establishment  of  an  ARSA.  but  are 
expected  to  eventually  provide  overall 
time  savings  to  all  traffic.  IFR  as  well  as 
VFR,  as  both  pilots  and  controllers 
become  more  familiar  with  ARSA 
operating  procedures. 

Some  of  the  benefits  of  the  ARSA 
cannot  be  specifically  attributed  to 
individual  candidate  airports,  but  rather 
will  result  from  the  overall 
improvements  in  terminal  area  ATC 
procedures  realized  as  ARSA's  are 
implemented  throughout  the  country 
ARSA's  have  the  potential  of  reducing 
both  near  and  actual  midair  collisions  at 
the  airports  where  they  are  established. 
Based  upon  the  expenence  at  the  Austin 
and  Columbus  ARSA  confirmation  sites. 
FAA  estimates  that  near  midair 
collisions  may  be  reduced  by 
approximately  35  to  40  percent.  Further. 
FAA  estimates  that  implementation  of 
the  ARSA  program  nationally  may 
prevent  appro.ximately  one  midair 
collision  every  1  to  2  years  throughout 
the  United  States.  The  quantifiable 
benefits  of  preventmg  a  midair  collision 
can  range  from  less  than  $100,000. 
resutiing  from  the  prevention  of  a  minor 
nonfatal  accident  between  general 
aviation  aircraft,  to  S300  milhon  or  more, 
resuiiing  from  the  prevention  of  a  midair 
collision  involving  a  large  air  carrier 
aircraft  and  numerous  fatalities. 
Establishment  of  ARSA's  at  the  sites  in 
this  final  rule  will  contribute  to  these 
improvements  in  safety. 

c.  Comparison  of  Casts  and  Benefits 

A  direct  comparison  of  the  costs  and 
benefits  of  this  rule  is  difficull  for  a 
number  of  reasons.  Many  of  the  benefits 
of  the  rule  are  nonquantifiable.  and  it  is 
difficult  to  specifically  attribute  the 
standardization  benefits,  as  well  as  the 
safety  benefits,  to  individual  candidate 
ARSA  sites. 

FAA  expects  that  any  adiustment 
problems  that  may  be  experienced  at 
the  ARSA  locations  established  in  this 
rule  will  only  be  temporary,  and  that 
once  established,  the  ARSA's  will  result 
in  an  overall  improvement  in  efficiency 
in  terminal  area  operations.  This  has 
been  the  experience  at  the  vast  majority 
of  ARSA  sites  that  have  already  been 
implemented.  In  addition  to  these 
operational  efficiency  improvements. 
establishment  of  the  ARSA  sites  will 


contribute  to  a  reduction  in  near  and 
actual  midair  collisions  For  these 
reasons.  FAA  expects  that 
establishment  of  these  ARSA  sites  will 
produce  long  term,  ongoing  benefits  that 
will  far  exceed  their  costs,  which  are 
essentially  transitional  in  nature. 

International  Trade  Impact  Analysis 

This  final  rule  will  only  affect  terminal 
airspace  operating  procedures  at 
selected  airports  withtn  the  United 
States,  As  such,  it  will  have  no  affect  on 
the  sale  of  foreign  aviation  products  or 
services  in  the  United  States,  nor  will  it 
affect  the  sale  of  United  States  aviation 
products  or  services  in  foreign  countries. 

Regulatory  Flexibility  DelerminatioD 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  WHS  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessanly  and  disproportionately 
burdened  by  government  regulations. 
Small  entities  are  independently  owned 
and  operated  small  businesses  and 
small  not-for-profit  organizations.  The 
RFA  requires  agencies  to  review  rules 
that  may  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  small  entities  that  potentially 
could  be  affected  by  implementation  of 
the  ARSA  program  include  the  fixed- 
base  operators,  flight  schools, 
agricultural  operators  and  other  small 
aviation  businesses  located  at  satellite 
airports  within  5  nautical  miles  of  the 
ARSA  center  It  the  mandatory 
participation  requirement  were  to 
extend  down  to  the  surface  at  these 
airports,  where  under  current 
regulations  participation  in  theTRSA 
and  radio  communication  with  ATC  is 
voluntary,  operations  at  these  airports 
might  be  altered,  and  some  business 
could  be  lost  to  airports  outside  of  the 
ARSA  core.  FAA  intends  to  exclude 
many  satellite  airports  located  within  5 
nautical  miles  of  the  primary  airport  at 
candidate  ARSA  sites  to  avoid 
adversely  impacting  their  operations 
and  to  simplify  coordmaling  ATC 
responsibilities  between  the  primary 
and  satellite  airports.  In  some  cases,  the 
same  purposes  will  be  achieved  through 
Letters  of  Agreement  between  ATC  and 
the  affected  airports  that  establish 
special  procedures  for  operating  to  and 
from  these  airports.  In  this  manner,  FAA 
expects  to  eliminate  any  adverse  impact 
on  the  operations  of  small  satellite 
airports  that  potentially  could  result 
from  the  ARSA  program.  Similarly,  FAA 
expects  to  eliminate  potentially  adverse 
impacts  on  existing  flight  training 
practice  areas,  as  well  as  soaring, 
ballooning,  parachuting,  ultralight,  and 
banner  towing  activities,  by  developing 


special  procedures  that  will 
accommodate  these  activities  through 
local  agreements  between  ATC  facilities 
and  the  affected  organizations.  FAA  has 
utilized  such  arrangements  extensively 
in  implementing  the  ARSA's  that  have 
been  established  to  date. 

Further,  because  the  FAA  expects  that 
any  delay  problems  that  may  initially 
develop  following  implementation  of  an 
ARSA  will  be  transitory,  and  because 
the  airports  that  will  be  affected  by  the 
ARSA  program  represent  only  a  small 
proportion  of  all  the  public  use  airports 
in  operation  within  the  United  States, 
small  entities  of  any  type  thai  use 
aircraft  in  the  course  of  their  business 
will  not  be  adversely  impacted. 

For  these  reasons,  the  FAA  has 
determined  thai  this  rulemaking  action 
is  not  expected  to  affect  a  substantial 
number  of  small  entities.  Therefore,  the 
FAA  certifies  that  this  regulatory  action 
will  not  result  In  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Federalism  ImplicationB 

The  regulations  adopted  herein  would 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  stales,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Rule 

This  action  designates  Airport  Radar 
Service  Areas  (ARSA)  at  Fresno  Air 
Terminal.  CA;  Moline  Quad  City 
Airport.  IL;  Monterey  Peninsula  Airport, 
CA.  and  Greater  Peroria  Airport.  IL. 
With  the  exception  of  Fresno,  each 
location  designated  is  a  public  airport  at 
which  a  noregulatory  Terminal  Radar 
Service  Area  (TRSA)  is  currently  in 
effect.  Establishment  of  these  ARSA's 
will  require  that  pilots  maintain  two- 
way  radio  communication  with  air 
traffic  control  (ATC)  while  in  the  ARSA. 
Implementation  of  ARSA  procedures  at 
these  locations  will  reduce  the  risk  of 
midair  collision  in  terminal  areas  and 
promote  the  efficient  control  of  air 
traffic. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
(1)  is  not  a  "major  rule"  under  Executive 
Order  12291;  and  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979). 
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List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Airport  radar  service 
areas. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  [14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  USC.  134a(a),  t354(a|.  1510: 
E  0. 10654;  49  U.S.C.  106(g|  (Revised.  Pub.  L 
97-449.  January  IZ.  1983):  14  CFR  11.69. 

§71.501    (Amended] 

2.  Section  71.501  is  amended  as 
follows: 

Fresno  Air  Tenxiinal.  CA  |New| 

That  airspace  within  a  5-mile  radius  of  the 
Fresno  Air  Terminal  Airport  (lat 
36'462B'  N  .  lonR.  119*42'58'  W.) 
extending  upward  from  the  surface  to  and 
including  4.400  feet  MSI.  excluding  that 


airspace  west  of  the  railroad  tracks  that 
parallel  US-  Highway  99:  and  thai  airspace 
within  a  lO-mile  radius  of  the  airport 
beginning  ai  the  railroads  tracks  that  parallel 
U  S.  Highway  99  west  of  the  airport 
clockwise  to  the  railroad  tracks  that  parallel 
US  Highway  99  south  of  the  airporl 
extending  upward  from  1,800  feet  MSL  to  an 
including  4.400  feet  MSL.  and  that  airspace 
within  a  10-mile  radius  of  the  airport 
beginning  at  the  railroad  tracks  south  of  the 
airport  clockwee  to  the  railroad  tracks  west 
of  the  airport  extending  upward  from  2,500 
feet  MSL  to  and  including  4.400  feet  MSL 

Moline  Quad  City  Airport.  IL  (New] 

Thai  airspace  within  a  5-mile  radius  of  the 
Moline  Quad  City  Airport  (lat.  41'2b'55'  N-. 
long.  90*30'29'  W  J  extending  upward  from 
the  surface  to  and  including  4.600  feet  MSU 
and  that  airspace  within  a  lO-miie  radius  of 
the  airporl  extending  upward  from  2.000  feet 
MSL  to  and  including  4.600  feet  MSL 

Monterey  Peninsula  Airport.  CA  |Newl 

That  airspace  within  a  5-mile  radius  of  the 
Monterey  Peninsula  Airport  Hat.  36'3519'  N  , 
long  12T50'52'  W  )  extending  upward  from 
the  surface  to  and  including  4.200  feet  MSL: 
and  that  airspace  within  a  10-mile  radius  of 
the  airporl  begirming  at  the  Pacific  Ocean 
shoreline  southwest  of  the  airport  clockwise 
to  the  Pacific  ocean  shoreline  north  of  the 
airport  extending  upward  fnim  1.500  feet  MSI. 


lo  and  including  4,200  feet  MSL  and  that 
airspace  within  a  lO-mile  radius  of  the  auTJOri 
f>eg!nning  at  the  Pacific  Ocean  shoreline 
north  of  the  airport  clockwise  to  the  140' 
bearing  from  the  airport  extending  upward 
from  2,500  feet  MSL  to  an  including  4.200  feet 
MSL  The  airspace  contained  within 
Restricted  Area  R-25n  is  excluded  when  it 
is  in  use 
Gnwter  Peoria  .Mrport.  IL  [New] 

That  airspace  within  a  5-mile  radius  of  the 
Greater  Peona.  Airport  (lat  40'39'53'  N,, 
long.  88*41  31*  W.)  extending  upward  from 
the  surface  to  and  including  4.'^00  feet  MSL 
and  that  airspace  WTthin  a  10-milc  radius  of 
the  airport  extending  upward  from  2,000  feet 
MSL  to  and  including  4.700  feet  .MSL  from 
the  284°  bearing  from  the  airport  ciockwise  to 
the  154'  bearing  from  the  airporl  and  that 
airspace  within  a  10-mi!e  --adius  of  the  Hirport 
extending  upward  from  1.800  feet  MSL  to  and 
including  4.700  feet  MSL  from  the  154' 
bearing  fi^m  the  airport  dodtwise  to  the  284' 
bearing  from  the  airport. 

Issued  in  Washington.  DC.  on  September 
12.1988 

Robert  G-  Burns. 

Acting  Manager.  Airspace— Ruies  and 
Aeronautical  Information  Division. 
|FR  Dot,  88-21442  Filed  9-19-88:  8:45  am) 
81U>NG  COM  4010- 13-W 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171,  173  and  178 

lOoctnt  Mo.  HM-190;  Amdl  Nob.  171-46. 
173-206.  176-901 
RIN  2137-AA72 

Modlflcatlona  to  DOT  Specfficatlon  21 
PF-1  Overpacks 

AQCNCY:  Rp^Pdrch  and  Special  Programs 
.•\dministration  (RSPA),  Department  of 
Transportation  (DOT). 
ACTION:  Findl  rule. 


suhhaky:  This  final  rule  amends  the 

Hazardous  .Materials  Regulations  (HMR| 
by  changing  the  requirements  for  the 
fabncation.  modification,  maintenance, 
and  use  of  DOT  21PF-1  (49  CFK  178 1211 
overpacks  for  fissile  uranium 
hexafluonde  This  action  is  necessary  to 
incorporate  into  the  regulations  the 
experience  gained  over  the  past  20  years 
from  the  use  of  the  these  overpacks.  The 
intent  of  this  final  rule  is  to  erihance 
safety  in  the  transport  and  use  of  the 
overpacks. 

DATES:  This  amendment  is  effective 
.April  1. 1989.  However,  compliance  with 
the  regulations  as  amended  herein  with 
regard  to  cnteria  for  modification  of 
existing  DOT  21PF-1  overpacks.  and  for 
fabncation  of  new  21PF-1  overpacks.  is 
authonzed  immediately.  The 
incorporation  by  reference  of  certain 
publications  listed  in  this  amendment  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  April  1.  1089. 
FOR  FUirmCR  INFOMIATIOM  CONTACT: 

lohn  A,  Gale  (202-366-M88|.  Standards 
Division,  or  A.  Wendell  Carriker  (202- 
366-4545).  Technical  Division.  Office  of 
Hazardous  Matenals  Transportation. 
RSPA.  400  7ih  Street.  SW,.  Washington, 
DC  20590 

SUP«>t£IWEKTAI«Y  INFORMATION: 

I.  Background 

The  DOT  21  PF-1  protective  overpack 
18  a  cylindrical  metal  drum  used  to 
"overpack"  a  30-inch  diameter  cylinder 
contairung  enriched  uranium 
hexafluonde  (UF«).  The  overpack 
provides  additional  containment  of  the 
UF4  during  transport.  Since  about  1968. 
thousands  of  overpacks  have  been 
produced  and  used  in  domestic  and 
international  commerce. 

Many  of  these  overpacks  have  been 
damaged  dunng  the  course  of  tranport. 
or  have  deteriorated  in  service. 
Problems  have  centered  around 
corrosion  of  the  external  skin  and 
warping  of  the  wooden  step  joint. 


allowing  in-leak»ge  of  rainwaier  and 
ocean  spray.  The  pnmary  difficulty 
encountered  i«  a  tendency  for  these 
overpacks  to  collect  and  retain  water 
dunng  normal  use.  This  water. 
especially  salt  (ocean)  water, 
accelerates  the  corrosion  of  metal  parts 
and  the  decay  of  wooden  parts.  The 
water  collects  mside  the  overpacks 
dunng  rainy  weather  or  dunng  ocean 
voyages  from  salt  spray,  and  then  leaks 
or  sloshes  out  dunng  dry  weather. 
Although  the  water  has  not  been 
contaminated  with  radioactive  material, 
liquid  leakage  from  a  package  marked 
and  labeled  "RADIOACTIVE    may 
cause  considerable  alarm. 

On  August  16, 1984,  RSPA  published  a 
.Notice  of  Proposed  Rulemaking  (\PRMI 
(Docket  No,  HM-190.  Notice  No.  84-7;  49 
FR  32774!  which  proposed  to  modify 
existing  DOT  21PF-1  overpacks  and  10 
change  construction  requirements  for 
new  DOT  21PP-1  overpacks  The  notice 
was  in  response  to  a  request  by  the 
Department  of  Energy  (DOE)  who 
investigated  the  safety  of  the  DOT  21  fT- 
1  overpack.  Subsequently,  the  DOE 
developed  a  proposal  to  modify  existing 
overpacks  and  for  the  fabncation  of  new 
overpacks.  thus  enhancing  safety  and 
extending  their  service  lite  The  NPRM 
included  a  detailed  description  of  the 
packaging  experience  and  specific 
proposals  for  fabncation.  modification, 
maintenance,  and  use  of  the  DOT  21PF- 
1  overpack.  In  the  four  vears  since  the 
publication  of  the  .NPR.M,  RSPA  has 
received  eight  comments  to  the 
proposal.  In  addition.  DOE  conducted 
hirther  tests  on  the  DOT  2IFP-1 
overpack  to  assure  that  the 
modifications  will  provide  the  maximum 
level  of  safety  to  the  general  public  and 
will  provide  for  a  longer  service  life. 
This  final  rule  is  based  on  the  ments  of 
comments  to  the  notice  and  the  results 
of  further  testing  of  phenolic  foam 
saturated  with  water  and  its  drying  The 
new  design  and  modification 
requu-ements.  drawing,  bills  of 
matenals,  and  supporting  documents  are 
consolidated  in  a  single  report. 
"Proposal  for  Modifications  to  U.S. 
Department  of  Transportation 
Specification  21PF-1  Fire  and  Shock 
Resistant  Phenolic  Foam-Insulated 
Metal  Overpack,"  K/SS-471.  Oak  Ridge 
Caseous  Diffusion  Plant.  Martin 
Marietta  Enerjjy  Systems.  November  30. 
1986  A  copy  of  that  report  is  on  file  at 
RSPA  s  Dockets  Unit  located  in  room 
8421  at  400  7th  Street,  SW.,  Washington. 
DC.  20590 

II.  Comments  VrrMved 

As  noted  above.  RSPA  received  eight 
comments  to  the  NPRM.  Of  the  aighl 
commenters  only  one  did  not  fully 


support  the  proposal  The  following  is  a 
discusaion  of  these  comments  and  what 
action  if  any.  RSPA  has  undertaken. 

The  Nuclear  Regulaton,  Commission 
(.NRC)  questioned  prrivisions  of  the 
proposal  for  prevention  of  wood 
degradation  and  warping,  welding 
mtegrity  requirements  and  welder 
qualifications,  the  need  for  continuous 
welds  St  the  seams  and  joints,  the  need 
for  thermal  conductivity  measurements. 
the  mechanics  of  foam  drying,  and  the 
establishment  of  acceptance  cnteria. 
RSPA  agreed  with  these  concerns  and 
asked  DOE  to  respond. 

In  response,  the  DOE  developed  a 
revised  detailed  packaging  safety 
analysis  report.  "Safety  Analysis  Report 
for  Modified  UFt  Cylinder  Shipping 
Package  DOT  Specification  21PF-1." 
Report  No  K/D-5400.  Rev.  3.  Oak  Ridge 
Gaseous  Diffusion  Plant.  Martin 
Marietta  Energy  Systems.  Inc.. 
December  1986.  A  copy  of  that  report  is 
also  on  file  in  RSPAs  Dockets  Unit  and 
is  a  part  of  the  USDOE  report  K/SS-471 
available  from  the  address  identified  in 
i  17].7(c)116)  This  repori  satisfied  the 
concerns  of  the  NRC  and  RSPA  noted 
above. 

Tn-State  Motor  Transit  (TSMTl 
venfied  the  need  for  modification  to  the 
specification,  and  supported  the 
proposal,  Tri-Slale  expressed  concern 
that  the  water  in-leakage  may  affect  the 
overpacks  capability  to  perform  to 
designed  specifications  and  the 
possibility  of  a  steam  explosion  in  the 
case  of  a  fire  involving  a  water-logged 
overpack. 

Three  U.S.  affiliates  of  Japanese 
entities.  Marubeni  Amenca  Corporation. 
Mitsubishi  International  Corporation 
and  .Miisui  and  Company  (U.S.A.).  Inc.. 
supported  the  proposal  but  requested 
that  the  effective  date  for  mandatory 
modification  of  existing  overpacks  be 
e.xlended  from  the  proposed  18  to  24 
months  Those  three  firms  claimed  that 
the  extra  time  would  be  needed  to 
obtain  the  necessary  changes  to  their 
Japanese  governmental  license.  One 
Amencan  company.  Norfolk  Southern 
Corporation,  also  requested  an 
extension  of  ihe  conversion  period  to  24 
OKinths.  RSPA  agrees  with  these 
commenters  and  has  provided  a  24- 
roonth  conversion  period. 

ASEA-ATOM  of  Sweden  commented 
that  the    proposed  drying  method 
appeared  to  tie  an  over  specification" 
and  that  there  may  be  more  effective 
drying  procedures  than  the  one 
proposed.  In  addition.  ASEA-ATO.M 
believes  the  proposed  one-piece  gasket 
was  a  "tight  specification"  and 
suggesled  that  a  formed  four-piece 
gasket  be  substituted  in  place  of  or  in 
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addiUon  to  the  one-piece  gasket.  The 
original  drying  procedure  proposed  in 
the  NPRM  was  found  by  DOE  to  be 
flawed.  Based  on  tests  conducted  by 
Nuclear  Container.  Inc..  and  Martin 
Marietta  Energy  Systems,  Oak  Ridge 
Gaseous  Diffusion  Plant,  it  was 
determined  that  in  order  to  remove  the 
water  from  the  overpack  insulation,  a 
temperature  between  190'  F.  and  200'  F. 
is  required.  Based  on  the  extensive 
experience  gained  by  DOE  on  the  proper 
method  of  drying  these  overpacks.  RSPA 
believes  that  alternative  methods  of 
drying  should  be  subjected  to  RSPA's 
exemption  process  contained  in 
i  107.103.  Therefore.  RSPA  denies 
ASEA-ATOM'b  request  that  the  drying 
methods  be  at  the  discretion  of  the 
package  owner. 

In  regard  to  ASEA-ATOM's  request 
for  a  four-piece  gasket,  the  appropriate 
drawmgs  have  been  revised  to  allow  an 
alternate  gasket.  This  gasket  is  made  of 
four  to  six  strips  which  are  bonded 
together  to  form  an  effective  one-piece 
gasket.  This  alternate  is  a  "closed  cell, 
medium  density  silicon  sponge  rated  for 
continuous  temperature  of  4O0'F. 
Bonded  in  place  in  the  same  manner  as 
silastic."  RSPA  believes  that  this 
alternative  gasket  satisfies  the  request 
of  ASEA-ATOM  without  compromising 
the  safely  of  the  new  DOT  21PF-1 
overpack  design. 
HI.  Discussion  of  Amendments 

These  amendments  provide  for 
changes  to  the  requirements  for  both 
used  and  new  DOT  21PF-1  overpacks. 
Used  overpacks  are  required  to  be 
rehabilitated,  including  modifications 
for  easier  maintenance  and  longer 
service  life.  After  modification  they  are 
to  be  designated  as  DOT  21PF-IA 
overpacks.  New  overpacks  are  required 
to  meet  improved  design  criteria 
incorporating  hardware  provisions 
similar  to  those  of  Ihe  modified 
overpacks.  New  overpacks  are 
designated  as  DOT  21  PF-1  B. 
Accordingly,  i  173  417  has  been  changed 
to  authonze  the  use  of  DOT  21PF-1A 
and  21PF-1B.  In  addition.  Table  6  in 
5  173.417  is  revised  to  identify  the  DOT 
21PF-1  aeries  (i.e,,  DOT  21  PF-1.  DOT 
21PF-1A.  and  DOT  21PF-1B)  These 
changes  result  in  a  redesign  of  the 
closure  mechanism  and  extensive  use  of 
stainless  steel  rather  than  carbon  steel. 
thereby  increasing  durability  and 
providing  improved  resistance  to 
moisture  encountered  in  the  transport 
environment. 

The  basis  for  and  evaluation  of  the 
changes  to  the  DOT  21  PF-1  overpack 
arc  contained  in  USDOE  report  K/SS- 
471  This  evaluation  culminated  in  new 
engineering  drawings  and  bills  of 


materials  for  Ihe  construction  and 
modification  of  DOT  2tPF-l  overpacks 
and  are  contained  in  CAPE-1662. 
Revision  1  and  Supplement  1.  Therefore, 
RSPA  is  updating  the  regulatory 
reference  to  CAPE-1682  and  is 
incorporating  USDOE  report  K/SS-J71 
into  the  specification.  The  following  is  a 
description  of  regulatory  references  and 
other  modificaliops  relative  to 
reconditioning  and  manufacture  of  the 
DOT  21PF-I  overpack. 
Regulatory  References 

CAPE-ia62  is  a  package  of  drawings, 
incorporated  by  reference  in 
{  171.7(d)|161.  used  in  the  construction 
of  the  20PF  and  21PF  series  of 
overpacks.  To  update  the  regulatory 
reference  in  §  171.7(d)|l(.l,  CAPE-1862  is 
amended  to  "CAPE-1662,  Revision  1. 
and  Supplement  1"  to  identify  the 
following  drawings  and  bills  of 
matenals:  (1)  E-S-31536-i.  Revision  P 
and  SlE-31536-12.  Revision  B  which 
describes  the  new  DOT  21PF-1  design 
(DOT  21PF-1B);  and  |2)  SlE-31536-ll , 
Revision  D  which  describes  the 
modifications  necessary  to  existing  DOT 
21PF-1  overpacks  (DOT  21PF-1A), 

Also  in  regard  to  availability,  49  CFR 
171.7(cl(16)  is  revised  to  add  at  the  end 
of  the  last  sentence  "and  from  the 
USDOE.  Office  of  Scientific  and 
Technical  Information.  P.O,  Box  62.  Oak 
Ridge.  TN  37831." 

Many  of  the  detailed  design  changes 
are  not  listed  in  the  amended  portions  of 
49  CFR  178,121,  but  are  instead  shown  m 
CAPE-1662.  Revision  1  and  Supplement 
1  and  K/SS-471,  These  documents  are 
available  from  the  USDOE  at  the 
addresses  identified  in  5  171,7(c)|16),  In 
addition,  reference  has  been  made  in 
55  171.7(d)|16)  and  178121-1(8)  to 
identify  K/SS-471  and  its  importance  to 
the  construction  of  DOT  21PF-1A  and 
IB  overpacks. 

On  lulv  B.  1987.  RSPA  published 
Notice  No.  87-7  under  Docket  HM-186V 
(52  FR  2,'i342),  proposing  modification  to 
}  173,420  which  pertains  to  the 
packaging  of  UFb  for  transport.  This 
Notice  was  supplemented  on  April  6. 
1988,  (53  FR  113201  which  proposed  to 
update  the  regulatory  reference  to  ANSI 
Standard  N14,l-19e7  and  to  provide  a 
higher  filling  density  for  cylinders  of 
UF,.  The  updating  of  ANSI  N14,l  affects 
this  final  nile  because  5  173.417  requires 
DOT  2irF-l  overpacks  to  be  handled 
and  packaged  in  accordance  with  ANSI 
N14.1-1982.  Because  no  adverse 
comments  were  received  to  the 
supplementary  proposed  rule  change 
regarding  the  updating  of  ANSI  .M4.1. 
RSPA  is  incorporating  as  part  of  this 
final  rule  the  amendatory  language 
proposed  in  that  rule,  limited  to  the 


regulatory  update  of  ANSI  N14  1.  This 
action  is  necessary  to  provide  regulatory 
consistency  in  the  transport  of  packages 
containing  UFs.  The  additional 
proposals  contained  in  HM-166V 
published  |uly  6. 1987  and  supplemented 
April  6, 1988.  are  not  affected  by  this 
rule  change. 
Existing  Overpacks 

The  first  set  of  changes  involves 
existing  overpacks.  The  major  changes 
are  designed  to  remove  (by  drying) 
water  which  may  be  retained  in  the 
overpack.  to  drill  drain  holes  in  the 
external  stiffener  braces  which  tend  to 
collect  water,  and  to  seal  those  joints 
which  easily  admit  water.  The  sealing 
involves  installation  of  a  new  joint 
cover  and  gasket,  and  application  of  a 
sealant  compound  to  the  stiffener  joints 
and  outer  shell  joints. 

A  carbon  steel  step-joint  cover  must 
be  installed  on  the  joint  for  the  lower 
half  of  the  overpack  where  experience 
indicates  that  water  accumulation  has 
been  most  significant.  Step  joint  gaskets 
have  been  changed  from  a  vinyl  foam  or 
expanded  rubber  to  either  a  Silastic  E 
RTV  rubber  or  a  silicon  sponge. 
Inspection  for  wood  warpage  is 
required. 

Corroded  outer  shells,  inner  liners. 
and  support  framing  must  be  Inspected. 
replaced  and  repaired  as  necessary  to 
meet  specified  acceptance  criteria. 
.Additional  welding  performance  and 
inspection  requirements  and  welder 
qualification  criteria  are  specified. 
Moisture  absorption  measurement 
techniques  are  specified  Vent  holes  are 
to  be  covered  with  a  seal  which  will 
remain  intact  dunng  normal  conditions 
of  transport.  Modified  DOT  29PF-1 
overpacks  are  10  be  redesignated  as 
DOT  21PF-1A  overpacks. 

New  Construction 

The  second  part  of  the  amendment 
involves  future  construction  of  DOT 
21PF-1  overpacks.  These  design  changes 
are  more  comprehensive  than  those 
proposed  for  existing  overpacks.  The 
most  significant  of  these  changes 
involve  (1)  use  of  stainless  steel  instead 
of  mild  (carbon)  steel  for  the  metal  shell, 
and  (2)  the  step-joint  at  the  overpack 
closure  is  reversed  from,  a  step-down  to 
step-up  joint.  Continuous  welds  will 
assure  the  integnty  of  body  seams  and 
joints  for  the  hner.  shell,  and  step-joint 
Welding  requirements  and  welder 
qualifications  are  similar  to  those 
required  for  existing  overpacks. 

Wood  matenals  are  amended  to 
include  white  oak  as  well  as  hard  or 
sugar  maple  All  metal  parts  are 
changed  from  carbon  steel  to  stainless 
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8te«l.  thereby  ejiminating  the  ne«d  for 
paintuig  t^  metal  for  weather 
reaiitance.  The  wood  step-joiot  muat  be 
covered  with  stainJese  steel  painted 
with  a  fire-ratardant  (intmneacent) 
paint. 

Silastic  732  RTV  adhesive/sealant  is 
added  between  the  intermittent  welds 
for  all  atiffeners,  angles,  plates,  etc. 
Identification  plates  are  required  to 
indicate  the  initial  tare  weight  of  the 
overpacic  to  allow  for  determination  of 
possible  water  in-leakage.  Cover 
support  legs  have  been  relocated  for 
stronger  attachment.  New  DOT  21PF-1 
overpacks  are  to  be  designated  as  DOT 
21PF-1B  overpacks. 

Under  this  final  rule,  existmg 
overpacks  must  be  removed  from 
service  and  modified.  The  NPRM 
proposed  an  eighteen-month  period  for 
this  modification.  As  a  result  of  the 
merits  of  the  comments  received,  the 
conversion  period  has  been  extended  to 
24  months  from  the  effective  date  of  ttua 
amendment.  During  the  interim  period, 
unmodified  overpacks  may  be  continued 
to  be  used.  After  the  24  months,  the  use 
of  unmodified  overpacks  is  prohibited. 
.No  new  construction  to  the  previous 
design  criteria  is  permitted  on  or  after 
the  effective  date  of  this  amendment  In 
the  NPRM  an  effective  date  of  six 
months  after  the  publication  of  the  finai 
rule  waa  proposed.  RSPA  has  provided 
this  in  the  fiiial  rule.  However,  there 
may  be  new  overpacks  already  under 
construction.  Those  overpacks  under 
constnictjon  on  the  effective  date  of  this 
amendment  are  required  to  be  modified, 
on  the  same  time  schedule,  to  the  same 
specification  as  existing  overpacks. 

RSPA  received  a  request  from  DOE  to 
further  amend  the  regulatory 
requirements  pertaining  to  the  DOT 
2tPF-l  senes  overpack.  EKDE's  request 
IS  summanzed  as  follows 

(1)  DOT  21PF-tA  and  IB  overpacks 
should  be  recertified  every  5  years 
beginning  after  modification  or  uutial 
fabrication,  as  apphcable:  and 

(21  Persons  modifying,  fabncating. 
recertifymg  or  making  repairs  to  DOT 
2tPF-l.  21PF-1A  or  IB  overpacks. 
should  be  required  to  have  an  approved 
quality  assurance  program. 

(3)  The  regulatory  references  to  the 
USDOE  report  ORO-60I  entitled. 
Uranium  Hexafluonde  Handling 
fVocedures  and  Container  Cntena." 
should  be  updated  to  Revision  5. 1987 
edition. 

RSPA  did  not  incorporate  these 
requests  mto  tl>e  final  rule  because  the 
public  was  not  provided  an  opporttinity 
to  comment  oo  these  requests.  However. 
RSPA  may  address  these  isaues  m  future 
rulemakmg  actions. 


rv.  Adminialndve  Noticea 

RSPA  has  determined  that  this 
rulemaking;  (1)  Is  not  a  "major  rule" 
under  Executive  Order  122Sn;  (Z|  is  not 
"significant"  under  DOTs  regulatory 
policies  and  procedures  (44  FR  11034): 
(3|  will  not  affect  not-for-profit 
enterprises  or  small  governmental 
junsdictions;  and  (4]  does  not  require  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  .Act 
(42  U.S.C.  4321  e!  seq  ]-  A  regulatory 
evaluation  is  available  for  review  in  the 
docket. 

Based  on  bmited  information 
concerning  the  size  and  nature  of 
entities  likely  to  be  affected.  I  cerufy 
that  this  regulation  will  nut  have  a 
significant  impact  on  s  substantial 
number  of  small  entities  under  the 
cntena  of  the  Regulatory  Flexibility  Act 
I  have  reviewed  this  regulation  in 
accordance  with  Executive  Order  12812 
("Federalism ').  It  has  no  substantial 
direct  effects  on  the  States,  on  the 
Federal-State  relationship  or  on  the 
distribution  of  power  and 
responsibilities  among  levels  of 
government.  Thus,  this  regulation 
contains  no  policies  that  have 
Federalism  imphcationa  as  defined  in 
Executrve  Order  12BU. 

A  regulatory  information  number 
(RIN)  IS  assigned  to  each  regulatory 
firtuin  listed  in  the  Unified  Regulatory 
.Agenda  of  Federal  Regulations  The 
Regulatory  Information  Service  Center 
publishes  the  Unified  Aijenda  in  April 
and  October  of  each  year  The  RIN 
number  contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Regulatory 
Agenda. 

List  of  Subjects 
4SCFn  Port  171 

Hazardous  materials  transportation. 
Incorporation  by  reference. 

•HI  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging.  Radioactive  materials. 

49  CFR  Part  178 

Hazanious  matenais  transportation. 
Packagmg  Specifications  and  standards 

In  consideration  of  the  foregoing.  49 
CFR  Parts  171. 173.  and  178  are  amended 

us  follows: 

PART  171— GENERAL  INFORMATION, 
REGULATKMtS,  AND  DEFINITIONS 

1.  The  authority  citation  for  Part  171 
continues  to  read  as  follows: 

Autkonlr  4a  App.  U.S.C  va.  1«U.  IBM. 
laoft:  48  CFR  Part  1.  uniesi  ulherwiw  nuted. 


2.  In  1 171.7,  paragraphs  (c)(16), 
(d||4)|iii|  and  (d|(ie|  are  revised  to  read 
as  follows: 

5  171.7    Uattif  IncorporatMl  by  refarenca. 

■  fc)  '•   •   •' 

(161  f/SDO£  United  States 
Department  of  Energy.  Washington.  DC 
20545.  Regulations  of  the  USDOE  are 
available  frtim  the  Superintendent  of 
Documents.  US  Government  Printing 
Office,  Washington,  DC  20402.  Other 
publications  by  the  USDOE  may  be 
otitamed  from  the  USDOE.  Office  of 
Scientific  and  Technical  Information, 
P  O.  Box  62,  Oak  Ridge,  TN  37831. 

'  (dl  "•  "  • 

(4)  •  •  • 

(lii  I  American  National  Standard 
N14.I  is  titled,  "Uranium  Hcxafiuoride 
Packaging  for  Transport."  1987  edition. 

(16)  USDOE.  CAPE-1862.  Revision  1, 
and  Supplement  1.  one  of  the  series  of 
■"Civilian  Applications  Program 
Engineering  Drnwings ",  This  is  a 
package  of  information  including 
drawings  and  bills  of  matenal. 
describing  phenolic-foam  insulated, 
DOT  21PK-1  and  21PF-2  protective 
overpacks. 

(i|  USDOE,  Material  and  Equipment 
Specification  No.  SP-9.  Rev.  1,  and 
Supplement,  is  titled  "Fire  Resistant 
Phenolic  Foam." 

(li)  USDOE.  ORO-651  IS  tilled. 
"Uranium  Hexafiuoride  Handling 
Procedures  and  Container  Criteria." 
Revision  3, 1972  edition. 

(lii)  USDOF.  K/SS-471,  November  30. 
1986.  as  titled  "Proposal  Fur 
Modifications  to  US,  Department  Of 
Transportation  Specification  21PF-1  Fire 
and  Shock  Resistant  Phenolic  Foam- 
Insulaled  Metal  Overpack."  This  report 
contains  several  supporting  documents 
which  are  a  part  of  K/SS-471: 

(1)  "Quality  Assurance/Control  in  the 
Fabncation.  Modification,  Use.  and 
Maintenance  of  the  DOT  21PF-1 
shipping  Package". 

(2)  K/D-54flO,  Revision  :i; 

(3)  IC-20S7  Revision  1. 

(4)  K/PS-1128: 

(5)  K/PS-fioeS;  and 

ftj)  Several  engmeering  drawings  and 
two  bills  of  matenais. 


PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

3.  The  authonty  for  Part  173  continues 
to  read  as  fijillows: 

AutliorMy:  *»  App.  U5  C  laoa.  laot.  1806, 
1808.  lan;.  laue:  48  CFR  Pari  1,  unless 
otherwise  noted 
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4,  In  §  173.417,  paragraph  |a)(B)  is 
revised  and  in  paragraph  (b)(5)  the  text 
preceding  Table  6  i«  revised  to  read  as 
follows: 


;  173.417    Auttwrtzad 
KMUfUL 

(a)  •   •    • 

(B|  Packaging*  as  prescribed  m 
paragraph  (b)(51  of  this  section,  for 
materials,  quantities  and  conditions  as 
authorized  and  prescribed  therein. 

(b)  •  •  • 

(5)  DOT  Specifications  20PF-1.  20PF- 
2,  or  20PF-3  (1 178.120  of  this 
subchapter),  or  Specifications  21PF-1, 
21PF-1A.  21PF-1B  or  21PF-2  (§  178.121 
of  this  subchapter)  phenolic-foam 
insulated  overpack  with  snug  fitting 
inner  metal  cylinders,  meeting  all 
requirements  of  §§  173.24, 173.411.  and 
173.412.  and  the  following: 

(i)  Handling  procedures  and 
packaging  cntena  must  be  in 
accordance  with  DOE  Report  ORO-asl 
orANSIN14.1, 

(ii)  DOT  Specification  21PF-1 
overpacks  in  use  or  under  construction 
before  April  1. 1989.  must  be  modified  to 
DOT  Specification  21PF-1 A  before  April 
1, 1991,  Use  of  unmodifie<i  DOT  21PF-1 
overpacks  is  prohibited  after  March  31, 
1991.  All  new  coDstruction  to  DOT 
Specification  21PF-1  beginning  after 
March  31. 1989,  must  meet  DOT 
Specification  21PF-1B. 

(iii)  Quantities  of  uranium 
hexafluonde  are  authorized  as  shown  in 
Table  6.  with  each  package  to  be 
shipped  as  Fissile  Class  U,  and  assigned 
a  minimum  transport  index  as  also 
shown: 


8  In  S  178.121-1,  paragraphs  |a)  and 
(d)  are  revised  to  read  as  follows: 

$178,121-1     General  requirements. 

(a)  Each  overpack  must  meet  all  of  the 
applicable  requirements  of  i%  173.24. 
173  411.  and  173  412  of  this  subchapter 

in  Specification  21PF-1  overpacks 
includes  the  senes  of  21PF-1.  21PF-1A, 
and  21PF-1B  models.  Details  of  the  three 
models  are  included  m  CAPE~l(i62. 
Revision  1  and  Supplement  1, 

(2)  Drawmgs  in  CAPE-ie62.  Revision 
1  and  Supplement  1,  which  include  bills 
of  materials,  and  K/SS-171,  are  a  part  of 
this  specification. 

ld|  Specification  21PF-1  overpacks  in 
use  or  under  construction  before  April  1, 
1988.  must  be  modified  to  Specification 
21PF-IA  before  Apnl  1  1991,  All  new 
construction  to  Specification  21PF-1 
beginning  after  March  31. 1989.  must 
meet  Specification  21PF-1B.  Use  of 
unmodified  21PF-1  overpacks  afier 
March  31, 1991,  is  prohibited, 

9.  In  §  178.121-2.  paragraphs  (b)  and 
(g)  are  revised  to  read  as  follows 

;  1 78  1 2 1  -2    Materials  of  construction  and 
other  requirements. 

(b)  Gaskets  for  inner  liner,  outer  shell, 
or  where  otherwise  specified  in  CAPE- 

1662,  Revision  1,  must  be  as  specified  in 
CAl'E-1682.  Revision  1 


§173.417    lAmendedl 

5.  In  S  173.417,  paragraph  (b)(5).  the 
entry  'ZlPF-l' '  in  the  first  column  of 
Table  6  is  revised  to  read  "21PF-1 
Series '  *"  and  a  fourth  footnote  is 
added  following  the  Table  to  read: 

*  21PF-1  series  includes  the  21PF-1. 
21PF-IA.  and  21PF-IB.  Allowable 
quantities  are  identical  for  all  three 
overpacks.  See  the  limitations  on  usage 
in  paragraph  (b)(5)  of  this  section. 

{173.420    I  Amended! 

6.  In  S  173.420,  the  term  "N14.1-1982" 
is  changed  to  ■N14.1 "  in  paragraphs 
(a)(1).  (a)(2)(i),  (b).  and  (c). 

PART  178— SHIPPING  CONTAINER 
SPECIFICATIONS 

7.  The  authority  citation  for  Part  178 
continues  to  read  as  follows: 

Authority:  49  App  U.S.C  1803. 1804. 1805. 
1806, 1806.  49  CyV.  Part  1. 


(g)  Waterp'^^ofing.  Each  screw  hole  in 
the  outer  shell  must  be  sealed  with 
appropriate  resm-type  sealing  matenal. 
or  equivalent,  during  installation  of  the 
screw.  .AH  exposed  foam  surfaces, 
including  anv  vent  hole,  must  be  sealed 
with  either: 

(1)  Waterproofing  material  as 
prescribed  in  USDOE  Material  and 
Equipment  Specification  SP-9.  Rev.  1 
and  Supplement,  or 

(2)  As  specified  in  CAPE-168Z, 
Revision  1. 


10.  Sections  178121-3  and  178121-4 
are  revised  and  new  H  178.121-5  and 
178.121-6  are  added  to  read  as  follows 

5  178.121-3    Modltlcatlon  of  SpeclHcatloo 
21PF-1  overpacks. 

(a)  Each  Specification  21PF-1 
overpack  for  which  construction  began 
or  was  completed  before  to  April  1, 1989. 
in  conformance  with  drawing  E-S- 
31536-1,  Revision  11.  of  CAPE-1662  must 
be  modified  in  conformance  with 
drawing  S1E-31536-I1-D  of  CAPF^16e2. 
Revision  1,  Supplement  1.  before  April  1. 
1991. 

(b)  Each  such  existing  Specification 
21PF-1  overpack  must  be  dried  and 


weighed  in  accordance  with  the 
following  procedures: 

(1|  Drill  out  or  otherwise  clean  the 
plug  material  from  the  vent  holes 
originally  provided  for  foam  expansion. 
See  drawing  S1E-3153&-11-D  of  CAPE- 
1662.  Revision  1.  Supplement  1.  for 
locations. 

12)  Weigh  each  packaging  element 
(top  and  bottom  halves)  separately  to  an 
accuracy  of  -t  /  -  6  pounds  ( -►  /  -  2.3 
kilograms)  and  record  the  weights.  If 
this  measured  weight  is  greater  than  25 
pounds  (11.3  Kg)  more  than  the  initiall> 
measured  weight  at  the  time  of 
fabncation  (indicatiiia  a  significant 
retained  wuter  content),  the  packagins 
element  must  be  dried 

(31  Place  overpack  element  in  drying 
oven:  maintain  temperature  between 
190'  and  210F  (87.8-98.9  C)  for  a 
minimum  of  72  hours  The  oven  should 
have  a  provision  for  air  exchange  or 
other  means  of  removing  moisture 
dnven  from  the  foam  structure. 

(4)  Drying  may  be  discontinued  after 
72  hours  if  the  weight  of  the  piickagmg 
element  is  not  higher  than  25  pounds 
(11.3  Kg)  more  than  the  initially 
measured  tare  weight  of  that  element  at 
the  time  of  fabrication.  If  the  weight  of 
the  packaging  element  is  greater  than  25 
pounds  (li  3  Kg]  more  than  the  initial 
fabncaied  weight  (indicating  a 
significant  remaining  water  content), 
drying  must  be  continued  until  the 
weight  differential  is  not  higher  than  25 
pounds  111.3  Kg),  or  until  the  rale  of 
weight  loss  is  less  than  2.5  pounds  (1,1 
Kg)  per  day 

(5)  As  an  alternate  moisture 
measurement,  a  calibrated  moisture 
meter  reading  for  20  percent  maximum 
water  content  may  be  used  to  indicate 
an  end  point  in  the  drying  cycle  (see 
details  in  report  "Renovation  of  DOT 
Specification  71PF-1  Protective  Shipping 
Packages."  Repon  No  K-2057,  Revision 
1,  November  21. 1986.  available  from  the 
USDOE  and  part  of  USDOE  Report  No 
K/SS-471). 

(6)  Following  drying,  each  ov  erpack 
element  (top  and  bottom  halves  I  must 
be  weighed  and  the  weight  in  both 
pounds  and  kilograms  must  be  engraved 
on  the  idenlificalion  plate  required  by 

5  178.121-5(c). 

(c)  /Vfler  modificafion  as  provided  for 
herein,  each  Specification  21PF-1 
overpack  must  be  marked  "USA-DOT- 
21PF-IA".  Sec  the  marking  requirements 
of  5  178,121-5lb). 

§  178.121-4    Construction  of  Specification 
21PF-1B  overpack*. 

(a)  Each  Specification  21PF-1 
overpack  for  which  construction  began 
after  March  31. 1989.  must  meet  the 
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requirements  of  Specification  21PF-1B, 
in  confonridnce  with  drawings  E-S- 
31536-1-P,  and  S1E-31536-J2-B  of 
CAPE-1662.  Revision  1.  Supplement  1 

(b)  With  the  exception  of  the  closure 
nuts  and  bolts,  all  metal  parts  of  the 
Specification  21PF-1B  must  be  of 
stainless  steel  as  shown  on  the  drawings 
referred  to  in  paragraph  {a]  (jf  this 
section 

§178.121-5    Required  martclnas. 

fa)  Markings  must  be  as  prescnbed  in 
§  1~3.24  of  this  subchapter 

[bj  Specification  marking  on  the 
outside  of  each  overpack  must  be  as 
follows:  ■■L1SA-DOT-21PF-1'.  "lA". 
"IB",  or  "2",  as  appropriate. 

(1]  For  Specifications  21PF-1  and 
21PF-2  only,  if  the  inner  shell  is 
constructed  of  stainless  steel,  additional 


marking  such  as  *304I^SS  '  are  to  be 
marked  on  the  outside  of  the  overpack 
to  indicate  the  type  of  stainless  steel 
used. 

(2)  For  Specification  21PF-1  and  21 PF- 
2  only,  'TARE  WT   •    •    •    lbs   i'    •    • 
kg)"  where  *    *    '   is  the  tare  wei>;rii  ,n 
pounds  and  kilograms,  respectively  of 
the  assembled  overpack  without  the 
inner  product  container 

(3)  For  Specification  21PF-1A  and 
21PF-1B  onlv:  "TARE  WT.  of  Coven 
•  •   •  IbsC   •  •  kg)  TARE  WT.  of 
BOTTOM:  •  •  ■  lbs  (•  •  *  kg)  •  where 
'   '   *  is  the  tare  weight  in  pounds  and 
kilograms,  respectively,  of  the  separate 
halves  of  the  overpack  without  the  inner 
product  container.  For  Specification 
21PF-1A  overpacks,  the  previous  tare 
weight  must  be  changed  to  reflect  the 


modified  tare  weight  value  or  must  be 
covered  or  removed 

(4)  Year  of  manufacture  followed  by 
the  year  of  modification,  if  applicable 

15!  The  name  or  symbol  of  maker  or 
party  certifying  compliance  with 
specification  requirements  A  symbol.  If 
used,  must  be  registered  with  the 
Director.  OHMT 

|c|  For  Specification  21PF-1A  and  -IB 
only,  the  markings  required  by  this 
section  must  be  affixed  to  each 
overpack  by  inscription  upon  a  metal 
identification  plate  11  inches  wide  X  15 
inches  long  [28  cm  X  38  cm),  fabricated 
of  Ifi  to  20  gauge  stainless  steel  sheet, 
ASTM  A-240,  Type  304L 

§178.121-6    Typical  assembly  detail. 

(a|  Specification  21PF-1  (himzonlal 
loading  overpack). 


U  GA    STEEL 
RHE  RESISTANT 
PHENOtlC  FOAM 
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(b)  Specification  21PF-1A  and  21PF. 
IB  (horizontal  loading  overpack). 


ANGLE  STIFFENERS- 


-r^l 


ClOSURt 
/    BOLTS 


SEE  JOiHT 
DETAIL 


SECTION 

DOT  SPECIFICATION  21PF.1A 

OVERPACK 


SECTION 

DOT  SPECIFICATION  21PF.1B 

OVERPACK 


UPI'ER  STEP  JOINT 


UPPER  STEP  JOINT 


''^^ 


-CARBON  STEEL 


STAINLESS  STEEL  •Jf— 
f 


NEW  GASKETS 
SEAL  ^^  r-^  NEW  CARBON 

WELO    ^l^es-"^  STEEL  COVER 


STAIHIESS  STEEL 


/        NEW  S 


(OUTSIDEl 
CARBON  STEEL 


wnn     "^"^     STAINLESS*        SEAL 
""- -  STEEL  COVERS        WEID 


LOWER  STEP  JOINT 


::u  (INSIDE, 

{-^CARBON  STEEL 


(INSIDE  I 
STAINLESS  STEEL 


(OUTSIDEl 
V  STAWLESS  STiEL 


LOWER  STEP  JOWT 


JOINT  DETAIL 

DOT  SPECIFICATION  21PF.1A 

OVERPACK 


JOINT  DETAIL 

DOT  SPECIFICATION  21PF.1B 

OVERPACK 
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(c)  Specification  21PF-2  (end  loading 
overpack 


Flfif  RESISIANT  PMFKOlIC  fO«M 


NEOPRENE  COHKEH  BUMPto 

NEQPRENE 
.    SmEEI  MEIAl 
LAMINATED  WOOD 
2  3  C  i  4  1  .■   06 
2     »  SCM    40  PIPE 


issued  in  Wasiiinjiton.  DC,  on  Seplember 
13.  198a  under  aulhonly  delegated  in  49  CFR 
Part  1 
M,  Cynthu  Douglass, 

Administrator.  Research  and  Special 

Programs  Administration 

(FR  Doc.  88-21 2S9  Filed  9-19-6&  8:45  amj 
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Tuesday 
September  20,  1988 


Part  V 


Department  of  the 
Treasury 

Comptroller  of  the  Currency 


12  CFR  Part  8 

Assessment  of  Fees;  National  Banks; 
District  of  Columbia  Banks;  Extension  of 
Time  for  Submission  of  Comments; 
Proposed  Rulemaking 
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DePARTMEMT  OF  THE  TREASURY 
Comptroller  of  The  Currency 
12CFRPart8 

Assessment  of  Fees;  Natloner  Banks; 
Distrtd  of  Cofumbta  Banks 

AGENCY:  Comptroller  of  the  currency: 
Treasur> 

ACnOM:  Notice  of  proposed  rulemaking; 
extension  of  time  for  submission  of 
comments. 

SUMMARY:  This  document  extends  until 
October  3  1988.  the  Office  of  the 

Comptroller  of  the  Currency  (OCC) 
deadhne  for  submission  of  comments  on 
the  proposed  increase  m  OCC's 
semiannual  assessment  for  national 
banks.  Distnct  of  Columbia  banks  and 
federally  licensed  branches  and 
agencies  of  foreign  banks. 


DATE:  Comments  must  be  submitted  on 

or  before  OcJsber  3.  1988, 

AOBUBWS:  Comments  should  be  directed 

to  Docket  No.  88-13.  Commumcatiosi 
Division,  Office  of  the  CompttxjUer  ai  the 
Currency,  490  LEnfant  Plaza  East,  SW  . 
5th  Floor.  Washington  DC  202W. 
Attention:  Anne  Smith,  Comments  wll 
be  available  for  inspection  and 
photocopying  at  the  same  locatKML 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  TuftB,  Financial  Econosii«l, 
Economic  and  Policy  Analysis  Division. 
(202)  447-1924,  or  Feme  Fishmsn  Rabm. 
Attorney.  Legal  Advisor>'  Service! 
Division,  (202!  447-1880 

SUPPt£MENTARY  INFORMATICM:  The 

notice  of  proposed  ruien-uiking  was 
published  in  the  Feder^  Resistor  on 
August  19,  1988  [5.-)  FR31^n.T|.  and 
comments  were  to  be  received  on  tw 


before  September  19.  1988.  A  correction 
was  published  on  September  6.  1988  (5:! 
FR  34307),  The  new  deadline  for 
eubraission  of  comments  is  October  3, 
1988. 

The  OCC  has  received  a  request  for 
extension  of  the  comment  period  from 
an  association  representing 
approximately  2.000  national  banks.  The 
csaoaation  stated  that  the  original 
thirty-day  comment  penod  does  not 
bTIow  adequate  time  for  the  association 
members  to  fully  assess  the  proposal 

OCC  has  extended  the  comment 
penod  by  14  days  Any  interested 
person  may  file  comments  during  this 
periud. 

Se-plember  19.  1988, 
Robert  L  Clarke. 
CumplrollfroftJie  Currency. 
jFR  Doc-  88-21603  Filed  9-19-88;  10:43  ami 
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208 34  737 

250 _ 34493 

780 36394 

784 36394 

816  34636.35953 

817 34636.35953 

PrapoMd  R>4ei: 

701 36404 

740 36404 


750.. 
773.. 
843.- 


-36404 


32CFR 

199  33808,34285 

Proposed  Rules: 


230 

35331 

231   

23ia 

36331 

33CFR 

100 - 35089,  35070 

117 -.34076.  362/3,  36452 

168..  36453 

Proposed  Riiss- 

no . 36470 

117 34129.  34130.  35094 

36471,36472 


34CFR 

3f;7 

.35071 

400 

401 

35258 

Proposed  RuIm: 

668 _     

682      

.38216 

,...36216 

3«CH« 

1190 _ 


261 35526 

1228 34131 

38CFR 

21  34494,  34739 

36 _ 34294 

39  cm 

111 35314.  35813 


33808,  34077 
35820-35823. 


81 

.34507  35071 

1K7 

■>^^^ 

180 

IDA 

33697.  34508- 

34612 

228     

36455 

33938 

33938 


261 

264 

265 

270 

271 _ 34756 

300 

302 

761       

795 

799 

Proposed  Rules: 

52  33824.  33826, 

34310-34318,34550, 

34788,36204,35207, 

35526 

60 

62 _ 

81.. 3431B.  34557. 


141. 


..36404 
.36404 
.34128 


34500 
36009 
36011 
35071 
35056 
14508- 
34612 
34513 
36455 
34077 
35412 
34077 
34077 
34077 
, 34  769 
33811 
36412 
33997 
34614 
34514 

34132, 
34780- 
36527 
364  73 
34551 
34549 
34791. 
36956 
35952 
36952 
36426 
36427 
36427 
36070 
35836 
36474 
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41CFR 
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42CFR 

35410 

...38274 

Proposed 

50 

44CFR 

Rules: 

36344.36347 

34087 

65 

36277.  36278 

67 34089.  36279,  36281 

Proposwl  Rules: 

67               36350 

45CFR 

233      .... 
306 

46CFR 

Ch  1 

45198 

__ 36014 

36022 

1 

3453? 

2. 

„ 34532 

34532 

34532 

30 „ 

34296.  34632 

31   

3453^34872 

34532 

35 

34532 

42 

34532 

46 

34532 

50 ^.. 

34296.34532 

67 

34532 

69 

70 

71 

34296,  34532 

34296,  34532 

34532 

90 

.  .. .   34296,  34532 

91 

-. 34532.  34872 

93 

„ 34532 

34532 

_ 34632 

110 

34532 

147  

34296 

150 

151 

34532 

34532 

153 

34632 

.      .              34632 

34532 

34532 

34532 

161 

34632 

162 

_ 34532 

164 

3453? 
_ 34296 

169...... 

34296 

3453? 

34532 

172 

188 

189....... 

401 

550 

47CFn 

34532 

34296.  34532 

34532 

34532 

34298 

1 

34538 

2 

36287 

61 , 

36288 

69 

_ - 36288 

73  

76. 

..34299.34300,34538- 

34542,  35824,  36080 

36080 

90 

Proposed  Rules: 

35964 

34658 

2            

36354 

22 

83              

35851 

33826 

73 34559.  34560.  35336- 

35338 
90         „ 35339.  35965 

94 

97           

36364 

35341 

48CFR 

Ch.  6 

Ch.  12 

Oti  63    ,  .„ 

36461 

.34301 
34104 

1                 .  — .™ 

,„  ,        34224 

3 

,_ 34224 

_ 34224 

g               

34224 

10      

34224 

19 

34224 

29 

,.    34224 
34224 

36          „ 

34224 

47                  

34224 

52- .- 

.34224   36028 
,.,.. 34090 

207 _. 

210             

.„ .      36201 

36201 

215               .™-.. 

35201 

36511 

252 34090 

619              

,35201,  35611 
33812 

542 

34089 

proposed  RulsK 

34320 

352    - 

35862 

648        .. 

34871 

552 

(>?7         

_ 34871 

,          35281 

36475 

49  cm 

171 „ 

173 _ 

178 

192 ~ 

„ 36548 

36648 

36548 

36028 

35073 

571 

..33898  35076 

1342 

Proposed  Rules: 

Ch  VI 

171 

33813 

35341 

..35968,  36410 
36410 

173 _ 

36410 

_.  35968,  36410 

176 

36410 

36410 

179 

„ 36410 

571 

623               

35097 

35178 

34560 

644 

1 1 52 „.. 

34560 

36081 

50  cm 

17 33990.34696- 

34701.35076.36029 

20 36033 

23  33815.  35826 

IP                

._      34301 

34301 

227 

33820 

35202 

652 

, 36462 

661  34543.  34760.  35316 

35513 

672. 36462 

674.. 34303.  35080.  35317, 

36289 

675 35081 

Proposed  Rules: 

13  34795 

14 34795 

17.. 34560,  35210,  35215 

23 35530 

61 1 34322 

651 35532 

672. 33897,34322 

675 34322 

UST  OF  PUBUC  LAWS 

l.asl  list  Seplamber  16,  1S88. 

This  IS  a  continuing  list  0l 
public  bills  from  the  cun-ent 
session  o1  Congress  which 
have  become  Federal  laws  t1 
may  tie  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
update  Service)  on  523-6641 
The  text  ol  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
r,  individual  pamphlet  lorn 
(referred  to  as  "slip  laws  ) 
from  the  SupennterxJent  of 
Documents.  U.S  Government 
Pnnting  Office,  Washington, 
DC  20402  (phone  202-275- 
30301 

HJ.  Res.  453/Pub,  L  100- 
431 

Designatng  Septemt>er  16, 
1988,  as  "Natjonal  POW-'MIA 
Recognition  Day"  (Sept  15, 
1988,  102  Stat.  1637;  1  page) 
Pnce   SI  00 

SJ.  Res.  295/Pub.  1_  100- 
432 

To  prcjvide  for  the  des>gnalior 
of  Seplemtier  16,  1988,  as 
"National  D.A  R  E   Day  " 
(Sept.  15.  1988,  102  Stat. 
1638,  2  pages)    Pnce  Si  00 


Order  Now! 

The  United  States 
Government  Manual 
1988/89 

A:,  me  otncidl  handbook  of  tSe  Federal 
Government    the  V.j':..^:  is  the  best  wiurce  ot 
intormation  on  the  a(.;:v!tit'S    lurxrtions, 
organizahon,  and  principal  othcwis  of  the 
agencies  oi  the  legislative,  judicial,  and  exfcij;:ve 
branches.  It  also  includes  information  on  qu*tM- 
officidl  agencies  and  mternationa]  orKaruz<rtions 
in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  m 
where  to  go  and  who  to  see  about  a  subjt'ct  ot 
particular  concern  is  each  agency  s    Sounds  ot 
Information  ■  section,  which  provides  addresses 
and  telephone  numbers  tor  use  in  obtaming 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Munual 

also  includes  comprehensive  name  and 

agency  subject  indexes. 

Of  significant  historical  interest  is  ApperKiix  C, 

which  lists  the  agencies  and  functions  of  the 

Federal  Government  abolished,  transferred,  or 

changed  in  name  subsequent  to  March  4.  1933. 
The  Manual  is  published  by  the  Office  of  the 

Federal  Register,  National  Archives  and  Records 

Administration. 

S20.00  per  copy 


Order  processing  code;    *6450 

D  YES,  ,e 


Publication  Order  Form 

;ase  send  me  the  foUowing  indicated  publications: 


copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL,  1988/89  at  $20  00  per 

copy.  S  .\  0d9-000-0O015-1.  '       ^ 

1    The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  All  prices  include  reeuUr 

0^1"  .'^nrv'^  f,^V         .^  '"''  ^"  ^""^  '^'""^  ^'*''-  '^"'^  ""''  ''•"*•  P'*^  «>"  O^der  and  Infonnat.on 
Uesk  at  2U2-783-3238  to  verify  prices. 

Please  Type  or  Print 

2. 


(Company  or  pergonal  name) 


(Additional  address/attention  line) 
(Strert  address) 


3.  Please  choose  method  of  payment: 

I — I  Check  payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account  I  I  I  II  ITI-H 
I — I  VISA,  or  MasterCard  Account 

rTTT^~l  !  II  I  I  I  I  iTTT-rn 


(City.  Stale,  ZIP  Code) 


(Credit  card  cxftuMion  dale)  Jlumk  you  tor  your  order! 


(Daytime  phone  including  area  code) 


4    Ma 


(Signature) 


■^upennttndent  ot  Documents.  Government  Printing  Office,  Wrf-timf,l<.n    IK,  20402-9325 
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Agriculture  Department  '' 

S-''-'  also  Forest  Semce 
NOTICES 

Agency  information  collection  activiUes  under  0MB  review. 
36612 

Arts  and  Humanities,  National  Foundation 

See  Ndtional  Founii<=;iijn  on  "he  Arts  and  the  Hiimanities 

Commerce  Depailment 

Sep  Inipmat»onal  Trade  Administration.  National  Oceanic 

and  Atmusphpnc  AdministrHtinn 

Committee  for  the  Implementation  o1  Textile  Agreements 

NQ-nCES 

Cotton,  wool,  and  mao-made  textiles: 
Pai<istaiv  Gorreciion,  36614 

Defense  Department 

NOTICES 

Meetinjijs: 

Defense  Manufacturing  Board,  36614 

Defense  Policy  Board  Advisory  Committee,  36615 

Science  Board  task  foixes.  36615 

[3  documents) 

Delaware  River  Basin  Commission  | 

notk:es  I 

H-'iinngs.  3t>t>]5  j 

Energy  Department 

See  Federal  Fnergj  Regulatory  Conunission  [ 

EnvirorHnef^at  Protection  Agency 

RUl_ES 

Pt->>in;ides:  tulenmces  m  food,  animal  feeds,  and  raw 
agricultural  commodities. 
Aluminum  isopropoxide  and  aluminum  secondary 

butoxide;  correction.  36696 
Clopyrahd:  correction.  36696  I: 

Meto'lachlor.  36568 
PROPOSED  RUt£S 
Air  programs: 

.'\mbient  air  quality  standajds  fur  sulphur  oxides.  36587 
Pesticides:  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Permethnn.  36588 
Water  pollution  control. 

National  primary  dnnking  water  regolations — 
l*ad  and  copper  correction,  36696 

NOTICES 

Agency  information  collection  activities  under  OMB  re\>ew 

36634 
Pesticide  applicator  certification;  Federal  and  Stale  plans: 

Mar>'Iand;  correction.  360^ 

Pennsylvania:  correction,  36697 
Pesticides:  emergency  exemptions,  etc.: 

Dormex.  36635 
Pesticides;  temporary  tolerances: 

Mepiquat  chloride.  36635 
Toxic  and  hazardous  substances  control: 

Premanufacture  notices  rece^)ta;  correction.  36697 
[3  documents) 


Water  pollution  control: 
Disposal  site  determinations — 

Hurricane  Creek,  Bdcon  County.  GA.  36636 

Export  Administration 

See  International  Trade  Administration 

Federal  Aviation  Administration 

RUI^S 

Airworthiness  directives: 

Cessna:  correction.  36697 
Control  zones,  36558 
Transition  areas.  3655R.  36559 

(2  documents! 
V'OR  Federdl  airwa\s  and  iet  routes;  corre-ctior.  365G0 
PROPOSED  RUl-ES 

Control  zones.  36581 

NOTICES 

Aircraft; 

Boeing  model  "47^X>:  type  certification  basis.  36688 
Airport  noise  campalib»Hty  program: 

New  Orleans  Intematjona!  Airport.  LA.  36690 
F-nvironmental  statement.'?;  a\ailability  etc: 

Detroit  Metropolitan  W  ayne  County  .Airport  ML  3S69) 

Federal  Communications  Commission 

PROPOSED  RUl^S 

Radio  stations;  table  of  assignments: 

California.  36608 
NOTICES 
Agency  information  collection  activities  onder  OMB  rT\-\e\\. 

36636 
F.mergency  broadcast  system: 

Closed  circuit  test.  36637 

Federal  Energy  Regutatory  CommisskMi 

RULES 

Electric  utilities  (Federal  Power  Act): 
Small  hydroelectnc  power  projects  of  5  megawatts  or 
less:  natural  water  feature  exemption.  36562 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Canal  Electric  Co.  et  al..  36617 

Florida  Power  Corp.  el  al,  36618 

Southern  Company  Senices  Inc.  et  a\..  36618 
Environmental  statements:  availability,  etc.; 

D  S  .  Inc..  36619 
Natural  gas  certificate  filings: 

ANR  Pipeline  Co.  et  al.  36619 

United  Gas  Pipe  Line  Co  et  al .  36620 
Preliminarv  permits  surrender; 

Buckstafl  Sinclair,  fr.  et  al,  36623 
AppJioations.  hearings,  deternunotjons.  e!c: 

.A,rkla  Enerjfv  Resources  et  al.  36623 

Columhta  Gas  Transmission  Corp.,  56629 

Conoco  Inc.,  36630 

Florida  Gas  Transmission  Co  .  3(>630 

Granite  State  Gas  Transmission.  Inc.  36630 

Great  Lakes  Gas  Transmission  Co  :  CL>rrection.  366yH 

High  Island  Offshore  System,  seaTi 
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fDJ  Energy  Co..  36631 
National  Fuel  Gas  Supply  Corp..  36631 
Natural  Gas  Pipeline  Co,  of  America,  36631 
Northern  Natural  Gas  Co..  36632 
Northwest  Pipeline  Corp..  36632 

(2  documents] 
Paiute  Pipeline  Co.,  36632 
Rrtton  Gas  Transmission  Co..  36633 
Rinswnod  Gathering  Co..  36633 
Southern  Natural  Gas  Co.:  correction.  36^6 
Texas  Eastern  Transmission  Corp.,  36633,  36634 

[2  documents) 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Cumberland  and  Sagadahoc  Counties,  ME,  36692 

Federal  Maritime  Commission 

NOTICES 

Atj7ppnents  filed,  etc.,  36637.  36638 

f1  documents) 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
First  Paxton  Bancorp.  Inc.,  et  al..  36638 
First  Secunty  Corp..  36638 
Marett.  Robert,  et  al.,  36639 
Moore  Financial  Croup.  Inc..  et  al..  36639 
Ramona  Bankshares.  Inc..  36640 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Senior  Executive  Ser\'ice; 

Performance  Review  Board:  membership.  36640 

Food  and  Drug  Administration 

NOTICES 

A.^v.^nry  committees,  panels,  etc.;  correction.  36697 
Forest  Service 

NOTICES 

Kn\  ironmenial  statements;  availability,  etc.: 
Li.ita  National  Forest,  UT.  36612 

General  Services  Administration 

RULES 

.-Xcquisition  regulations: 

Retirement  costs  comparison  under  OMB  Circular  A-76, 
36580 
NOTICES 
Meetinas: 

FTS  2000  Procurement  Advisory  Committee.  36640 

Health  and  Human  Services  Department 

Si'P  aUo  Food  and  Dru^i  Admip.istratiun,  Health  Care 
Fmancmg  Administration;  Health  Resources  and 
Services  Administration;  Human  Development  Services 
Office;  Public  Health  Service 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Inspector  General  Office.  36641 
Social  Securitv  Administration.  36641 


Health  Care  Financing  Administration 

RULES 
,Medica;d- 
State  plans  and  grants  to  States.  36569 

PnOPOSED  RULES 

Medicare: 

Direct  graduate  medical  education  costs:  payment  policy. 
36589 

Health  Resources  and  Services  Administration 

S^'^  a.'.-..'  Puhiic  Health  Servr  -■ 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Health  careers  opportunity  program.  36641 

Housing  and  Urban  Development  Department 

RULES 

Low  income  housing: 
Housing  assistance  payments  (Section  8) — 
Fair  market  rent  schedules  for  existing  housing,  loan 
management  and  property  disposition,  moderate 
rehabilitation  and  housing  voucher  programs,  36700 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

36644 
Environmental  statements;  availdbility,  etc.: 
Ciudad  Encatada  housing  project.  PR.  36652 

Human  Development  Services  Office 

NOTICES 

Grants:  availability,  etc.; 
Indian  tribes:  supportive  and  nutritional  services  for  older 
Indians.  36642 

Interior  Department 

Spf  Land  Management  Bureau;  Minerals  Management 
Ser\'ice;  Mines  Bureau;  Reclamation  Bureau:  Surface 
Mining  Reclamation  and  Enforcement  Office 

international  Trade  AdmimslralJon 

RULES 

Kxport  licensing: 
Commodity  control  list- 
General  license  value  limit  (GLVJ.  36560 

NOTICES 

Meetings: 

President's  Export  Council.  36613 

International  Trade  Commission 

NOTICES 

hnport  investigations: 

Steel  wheels  from  Brazil.  36600 

12-volt  motorcycle  batteries  from  Taiwan.  36660 
Meetings:  Sunshine  Act.  36694 
(2  documents] 

Interstate  Commerce  Commisston 

NOTICES 

Kdii  Lafrit;rs. 
Cost  recovery  procedures:  adjustment  factor.  36661 

Justice  Department 

NOTICES 

Pollution  contrui;  consent  judgments: 
Goodyear  Tire  &  Rubber  Co..  36661 
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Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Oregon.  36652 
Opening  of  public  lands:  ] 

Nevada.  36653  I 

Realty  actions;  sales,  leases,  etc.:  I 

Oregon.  36653 
Recreation  use  permit  system: 

Long-term  visitor  permit  program:  Yuma  District.  AZ.  and 
California  Desert  District;  subsequent  use  seasons. 
36655 
Resource  management  plans,  etc.: 

Brothers /La  Pine  Planning  Area.  OR.  36656 

Two  Rivers/John  Day  Planning  Areas.  OR.  36658 
Survey  plat  filings: 

California.  36656 
(2  documen'si 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 
Tenneco  Oil  Exploration  &  Production.  36659 

Mines  Bureau  i 

PROPOSED  RULES  1 

(Grants 
Mining  and  mineral  resources  research  institute  program, 
36582 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings; 
Aeronautics  Advisory  Committee.  36661,  36662 

(2  documents) 


National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetmgs 

Literature  Advisory  Panel.  36662 

12  documents)  j 

Music  Advisory  Panel.  36662.  36663 

[3  documents) 

National  Oceanic  and  Atmospheric  Administration 

PflOPOSED  RULES 

Fishery  conservation  and  managpmenl: 
Foreign  fishing — 

Gulf  of  Alaska.  Bering  Sea,  and  Aleutian  Islands 
groundfish;  correction.  36696 
Gulf  of  Mexico  shrimp.  36609 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  366M 
Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements:  availability,  etc.: 
Southern  California  Edison  Co.  et  al..  36663 

Meetings: 
Reactor  Safeguards  Advisory  Committee,  etc.,  36664 

Meetings;  Sunshine  Act.  36694 

Operating  licenses,  amendments:  no  significant  hazards 
considerations;  biweekly  notices,  36665 

Applications,  hearings,  determinations,  etc.: 
Acosta.  Maurice  P.,  Jr..  36680 


Illinois  Power  Co.  et  al..  36680 

Southern  California  Edison  Co,  et  al..  36681 

Personnel  Management  Office 

RULES 

Pay  administration: 

liazard/physical  hardship;  25  percent  pay  differential. 
36557 

Public  Health  Service 

See  also  Food  and  Drug  Administration:  Health  Resources 
and  Services  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Centers  for  Disease  Control.  36644 

Reclamation  Bureau 

NOTICES 

Meetings: 
Colorado  River  Basin  Salinity  Control  Advisory  Council. 

36659 

Securities  and  Exchange  Commission 

NOTICES 

Meetings:  Sunshine  Act,  36694 

Self-regulator>  organizations:  proposed  rule  changes: 

New  York  Slock  Exchange,  Inc..  36682 

Options  Clearing  Corp..  36683 
SeIf-regulator>'  organizations;  unlisted  trading  privileges: 

Philadelphia  Stock  Exchange.  Inc..  36685 
Applications,  hearings,  determinations,  etc.: 

Public  utility  holding  company  filings,  36685 

State  Department 

NOTICES 

Fishermen  s  Protective  Act  procedures:  Fishermen's 

Guaranty  Fund:  fees.  36686 
Meetings: 

lYivate  International  Law  Advisor>'  Committee,  36688 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Mining  and  mineral  resources  research  institute  program; 

redeslgnation  of  regulations.  36582 
Permanent  program  and  abandoned  mine  land  reclamation 

plan  submissions: 
Ohio,  36585 
NOTICES 
Agency  information  collection  activities  under  OMB  review. 

36659 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Impipmentaticn  of  Textile 
A>.;ree,Tients 

Transportation  Department 

See  Federal  Aviation  Administration;  Federal  Highway 
Administration 

Treasury  Department 

NOTICES 

Meetings: 
National  Center  for  Slate  and  Local  Law  Enforcement 
Training  Advisor>'  Committee.  36693 

Veterans  Administration 

PROPOSED  RULES 

.'\d)udication;  pensions,  compensation,  dependency,  etc.: 
Dependent  establishment:  suitable  evidence.  36586 


V! 


Federal  Register  /  Vol  53  Nn  183  /  Wednesday   September  21.  1988  /  Contents 


NOTICES 

Agency  information  collection  activities  under  0MB  review. 

36693 
Meetings: 
Wage  Committee,  36693 


Separate  Parts  In  Ttiis  Issue 

Part  II 

Dpna.-t.-nfnl  of  Housing  and  Urban  Development.  36700 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
m  the  Reader  Aids  section  at  the  end  of  this  issue. 
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This  section  of  the  FEDERAL  REGISTER 
contains   regulatory    documents    having 
genera!    applicability    and    legal   ettect,    most 

of    which    are    keved    to    and    ccxiified    in 
the   Code   o*    FeOerai   Regulationa.    wh*ch   is 
published    under    50    titles   pursuant    to   -W 
use     1510. 

The    Code    of   Fede'ai    Reguiattons   is    sold 
by    the    Superintendent    o'    Documents 
Pnces   ot    new    books   are    UsteG    m    the 
first    FEDERAL    REGiSTEH    .ssoe    of    each 
week 


OFFICE  OF  PERSONNEL 
MANAGEhTEffT 

5  CFR  Part  550 

Pay  Differenttats 

agency:  Office  of  Personnel 

Mdnagement. 

Acriort  Interim  rule  and  request  for 

comments. 

summary:  This  rule  will  entitle  General 
Schpdule  employees  participating  in 
environmental  chamber-theriEal  tests  to 
a  hazard/physical  hardship  pay 
differential  of  25  percent.  This  rule  iS 
required  by  Pub.  L.  89-512,  which 
established  hazardous  duty  pay  for 
General  Schedule  employees. 
DATES;  1.  This  rule  is  effective  as  of  Mav 
4,  1988. 

2.  Comments  must  be  submitted  on  or 
before  October  21.  1988. 
ADDRESS:  Send  or  deliver  written 
comments  to  While  Collar  Pay  and 
Allowances  Division.  Personnel  Systems 
and  Oversight  Group,  Office  of 
Personnel  Management,  Room  S3o3,  1900 
E  Street,  WV.,  Washington,  DC  20415. 
FOR  FURTHER  rNFORMATION  COKTACT: 
[kin  Paqum.  (202)  632-7830. 
SUPPUMEMTARY  INFORMATION:  The 

Department  of  the  .Navy  requests 
dulhonty  to  pay  a  25  percent  hazard/ 
physical  hardship  differentia!  to  Genera! 
Schedule  employees  participating  in 
environmental  chamber-thprmal  tests 
The  Office  of  Personnel  Management 
(OPM)  16  responsible  for  establishing 
harard/physical  hardship  pay 
differentials  prescribed  bv  section 
5545(d)  of  title  5.  United  States  Cede 

The  Navy  is  conductjnj; 
environmental  chamber-thermal  tests  at 
the  Warminster.  Pennsylvania  Nava!  Air 
Development  Center  These  tests 


simulate  ocean  conditions  that  a 
downed  pilot  or  other  personnel  might 
experience  in  emergency  situations.  The 
tests  help  the  Sa\y  better  understand 
the  physiological  effects  of  these 
adverse  conditions  and  assist  the  Navy 
in  developing  protective  gear. 

In  the  tests,  volunteers  are  exposed  to 
adverse  environmental  conditions.  For 
example,  test  subjects,  without 
protective  gear,  may  be  immersed  in  32 
degree  Fahrenheit  water  for  periods  up 
to  30  minutes.  These  test  conditions 
subject  persoonei  to  significant  physical 
hardship  and  discomfort. 

The  tests  may  also  be  hazardous.  To 
reduce  the  hazards,  the  Navy  uses 
accepted  safety  and  health  standards 
for  thia  type  of  research  The  Navy 
screens  test  subjects  before  the  tests 
and  only  allows  persons  in  good 
physical  heahh  to  participate.  During  the 
tests.  Navy  personnel  monitor  the  test 
subject's  responses  to  prevent  excessive 
exposure  and  to  determine  the 
effectiveness  of  the  protective  gear. 
Nevertheless,  Na\y  states  that  (he 
possibility  of  injury  or  death  exists. 
Therefore,  the  Navy  recommends 
estabhshmg  a  25  percent  pay 
difTerential. 

OPM  currently  authorizes  25  percent 
hazard  pay  differentials  for  several 
categones  similar  to  the  envyonmenfa! 
chamber-thermal  tests.  Current 
categones  Include; 
— Pressure  chamber  tests  which 

simulate  deep  sea  diving. 
— .Altitude  chamber  tests  which  simulate 

high  altitudes. 
— Centrifuge  tests  which  simulate  high 

gravitational  forces, 
— Reduced  gravity  tests  which  simulate 

weightlessness. 

None  of  these  categories  is  sufficiently 
broad  to  cover  the  environmental 
chamber-thermal  tests.  Therefore.  OPM 
is  establishing  a  new  category  for 
inclusion  m  5  CFR  Part  530.  Subpari  I. 
Appendix  A. 

Pursuant  to  section  553[h)f3)(B)  and 
(dH31  of  tjlle  5  of  the  United  Slates 
Code.  I  find  that  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemaking  and  for  making  this 


regulation  effective  on  May  4, 1968.  The 

regulation  is  being  made  effective 
retroactively  to  cover  employees  who 
have  been  exposed  to  hazards  and 
physical  hardships  since  the  date  of  the 
request  from  the  Department  of  Savy. 

E.O.  12291.  Federal  Regulation 

1  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  Ifb) 
of  E.O.  12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  ceriify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  s 
substantial  number  of  small  entities 
because  they  are  changes  which  will 
affect  only  employees  of  the  Federal 
Government 

Office  ot  Persoonei  M<inapemeni 
Constance  Homer, 
Drrectcr. 

Accordmgly.  OPM  amends  Subpart  i 
of  5  CFR  Part  550  as  follows: 

PART  550— PAY  ADMINISTRATION 
(GENERAL) 

Subpart  I — Pay  for  hregutar  or 
Intermittent  Duty  Involving  Physical 
Hardship  or  Hazard 

1,  The  authority  for  Subpart  I  of  Par* 
550  continues  lo  read  as  follows: 

Authority:  5  U.S.C  S545|dt,  5S43(bl 

2.  Appendix  A  to  Subpart  I  of  Part  550 
is  amended  by  adding  a  new  categor\  to 
the  Hazard  Pay  Differentia!  Table  to 
read  as  follows: 

Appendix  A — Schedule  of  Pay 
Differentials  Authorized  for  trregulai  or 

Intermittent  Hazardous  Duly  Under 
Subpart  I 

Hazard  Pay  DrFFERENTiAL,  of  Papt  550 
Pay  AoMtNiSTRATiON  (General) 


Raleot 
hazard 


trregulai  Of  iruerTwneni  cxitv 


Ettectve 
oete 


Exposure  to  PtiyswtogicaJ 

Hazards 
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Hazard  Pav  Differential,  of  Part  550 
Pay  Administration  (General) — Con- 
tinued 


Raieof 

hazard 

irregular  or  .nlermittenl  dut^      ditleren-  ,2te 

ftw- 


(5)  Envwor"-'yer'tai  rnef-ma,- 
cia'^Oef  tests  SuOfects 
arx]  oDse^^efs  e«oosed  to 
ine  -.azards  and  onvsicai 
nar^lsnos  3<  sry  enviror- 
Tientaj  cna'Tioe'lhemai 
lesi  *nic"  sjmtjiates  ao- 
vef^e  ^eamef  CJ*  sea  con- 
aiiof^  Sijcf  as  the  expo- 
su'e  !o  suCze'o  temoefa- 
tufes  '^tgn  ^*eal  and  riu/**!- 
airv  and  :o"3  waier, 
sprsy  wind  a"d  wave 
action 


25     May  4. 


IFR  Doc-  88-21392  Filed  9-20-88.  8:45  ami 

BiLUMG  COOC  MTS-OI-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

i  Akspac*  Docket  Number  B8-ACE-09I 

Alteration  of  Control  Zone;  Chanute. 
KS 

agency:  Federal  Aviiition 
.Administration  (FAAI,  DOT. 
ACnOM:  Final  rule. 


SUMMARV:  This  action  alters  the 

Ch.i.nuie.  Kansas,  control  zone.  On  April 

2.  1988,  the  Flifihl  Service  Station  at 

Chanute,  Kansas,  was  closed.  Since 

there;  i.s  no  longer  24-hour  weather 

observation,  it  is  necessary  to  make  this 

a  part-time  control  zone. 

EFFECTIVE  DATE:  0901  ulx^  September 

30,  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dale  L.  Camine.  Airspare  Spprialist, 
Traffic  Management  and  .-Mrspdre 
Branch.  Air  Traffic  D'\  ision  ACK-540, 
F.-\.-\.  Central  Region,  rmi  K.isl  12th 
Street  Kansas  City.  Mis.soun  B4106. 
Tpiephone  (816)  426-3408- 
SUPPLEMENTARV  INFORMATION:  1  he  FAA 
IS  amending  Subpart  C,  §  "1,171  of  the 
Federal  .Aviation  Regulations  [14  CFR 
71.171)  by  altering  the  Chanule.  Kansas, 
control  zone  to  make  it  part-time.  Since 
the  closure  of  the  Chanule  Flight  Sen-'ice 
Station  on  April  2.  1988,  official  weather 
obser\'alions  have  been  provided  by 
contract  observers  between  the  hours  of 
6  am.  and  10  p  m.  The  effective  dates 


and  times  for  the  Chanute  part-time 
control  zone  will  be  published  in  the 
airport/facility  director^'  and  will 
conform  to  the  daily  periods  that  the 
weather  observations  are  provided. 
Because  this  action  merely  recognizes  a 
change  thai  has  already  occurred,  notice 
and  public  procedure  hereon  are 
impracticable  and  unnecessary,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  thirty 
(30)  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  26.  1979);  and  (3) 
does  not  warrant  prtjparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  thai  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 

.■\duption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  FAR  (14 
CFR  Part  71)  is  amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  lMS{a).  13S4(u).  1510: 
Executive  Order  10854:  49  U.S.C-  10e{g) 
(Revised  Pub  I-  97-14a  January  12. 1963).  14 
CKK  11.69. 

§71.171    (Amended) 

2.  Section  71.171  IS  amended  as 

follows: 

Chanule,  Kansas 

Within  a  S-mile  radius  of  Chanute  Munin 
lohnson  Airport  (lalitude  37*40'04'N. 
IxinjtJiude  9S*29'10'W).  This  control  zone  is 
effective  durinjt  'he  spocific  du(es  und  times 
established  in  advanci*  by  a  Notice  to 
Ainnen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Kacilily  Diiectory 

Ihts  amendment  l>ecomes  effective  at 
0901  u.t.c.  September  30,  19BB. 


Issued  in  Kansas  City  Misnuuri.  on 
September  8. 1988. 
Clarence  E.  Newtwrn. 
Manager.  Air  Traffic  Division. 
IFR  Doc  88-21471  Filed  9-20-68;  8:45  am] 

eiUJNG  CODE  4910- tS-H 


14  CFR  Part  71 

[Airspace  Docket  No.  88-ANM-15I 

Amendment  of  Transition  Area;  Aspen, 
CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  [>OT. 
action:  Final  rule:  request  for 
comments. 

summary:  This  action  amends  the  700 
foot  transition  area  at  Aspen.  Colorado. 
Extensive  changes  in  the  local  air  traffic 
control  system  and  improved  aircraft 
flows  require  additional  controlled 
airspace  in  the  vicinity. 
0ATE8:  Effective  Date:  0901  u.t.c. 
October  28. 1988.  Comments  must  be 
received  on  or  before  November  25. 
1988 

A0ORC88E8:  Send  comments  on  the  rule 
to:  Federal  Aviation  Administration. 
Docket  No.  88-ANM-15, 17900  Pacific 
Highway  South.  C-fi8966.  Seattle. 
Washington  98168.  Telephone:  (206)  431- 
2530. 

The  official  docket  may  be  examined 
at  the  address  above. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  sarne  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ir-d  Melland.  A.\M-536.  Federal 
.-\v:,ttion  Administration.  Docket  No.  8ft- 
ANM-15.  17900  Pacific  Highway  South, 
C-6896e.  Seattle,  Washmgton  98168. 
Telephone:  (206)  431-2536. 

History 

On  July  26  1988.  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CF'R  Part  71)  to  provide 
additional  controlled  airspace  at  Aspen. 
Colorado  (53  FR  28007). 

Interested  parties  were  invited  to 
participate  in  this  rulemakmg 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  obiecting  to  the  proposal 
were  received.  However,  there  is  now  a 
need  to  provide  controlled  airspace  to 
encompass  a  holding  pattern  as  well  as 
the  routine  procedures. 

SUPPLEMENTARY  INFORMATION: 

Retjuest  for  Comments  on  the  Rule 

Although  this  action  is  in  the  form  of  a 
final  nile.  which  involves  establishment 
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of  additional  700'  transition  area  (o 
encompass  new  instrument  flight  rule 
procedures  at  Aspen.  Colorado,  a 
portion  of  which  conlrulled  airspace 
was  not  preceded  by  notice  and  pubhc 
procedure,  comments  are  invited  on  the 
rule.  When  the  comment  period  ends 
the  FAA  will  use  the  comments 
submitted,  together  with  other  available 
information,  to  review  the  regulation. 
After  the  review,  if  the  FAA  finds  that 
changes  are  appropriate,  it  will  initiate 
rulemaking  proceedings  to  amend  the 
regulation.  Comments  that  provide  the 
factual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule  and  determining  whether  additional 
rulemaking  is  needed.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic. 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  the  need  to 
modify  the  rule. 

The  Rule 

The  purptjse  of  this  amendment  to 
S  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CYR  Part  71)  is 

to  provide  additional  contruUed 
airspace  to  encompriss  new  mstrument 
fiight  rules  frF"R)  procedures,  and 
associated  holding  pattern.  The  airspace 
is  required  to  sc-gregate  aircraft 
operating  in  visual  flight  roles  (VFTl) 
conditions  and  other  aircraft  operating 
in  instrument  flight  rules  (IFR) 
conditions.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts  enabUng 
V'FR  pilots  to  circumnavigate  the  area  or 
otherwise  comply  with  IFR  procedurrs. 

Section  71.181  of  Pan  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  74O0.6D  dated  lanuary  4, 
1988. 

Under  the  circumstances  presented, 
the  FAA  concludes  that  there  is  an 
immediate  need  for  a  regulation  to 
establish  additional  controlled  airspace 
to  contain  required  approach  and 
departure  procedures,  and  associated 
holding  pattern.  Therefore.  I  find  that 
notice  and  public  procedure  under  5 
U.S.C.  553{bl  are  impracticable  and 
contrary  (o  the  pubhc  interest. 

The  FAA  has  delermmed  thai  this 
regulation  only  involves  an  established 
body  of  technical  regulations  lor  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1}  Is  not  a  "major 
rule"  under  EjtecuUve  Order  12291:  (2)  is 
not  a  "sigmficant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979)-  and  (3) 
does  not  warrant  preparation  of  a 
regulator)'  evaluation  as  the  anticipated 
impact  is  so  minimal. 


Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
wil)  not  have  a  significant  economic 
impact  on  a  substantia!  number  of  small 
entities  under  the  criteria  of  the 
Rcguliiiory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  nreas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  ii>  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71) 
(53  FR  28007)  is  further  amended  as 
follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Autboril)-:  49  V.SC  l34e(a).  13&4(a).  1510; 
Executive  Order  10854:  49 U.SC.  106(g) 
(Revised  Pub.  L  97-M9.  Januar>- 12, 1983);  14 
CFR  11.69 


S  7t.t81     I 


2.  Section  71.181  is  amended  as 
follows: 

Aspen.  Colorado.  (Revised] 

Ttiat  eiPipa'je  extending  upward  from  700 
feet  abovp  the  surfac*  be^nuining  at  latitude 
39  M  00"N..  longitude  106*4nnO'W.;  to 
latitude  J9"04'0(r'\  .  longitude  107*44  00"Wj 
to  Iftlitude  39'39'00 'N    lonpiTude 
]07''44  00'  W.:  lo  ^dhtude  39~39'nii-N  . 
longitude  106'4000*W  lo  the  point  of 
beginning:  and  that  a:r«pnw  extending 
upward  frum  1.2flO  feet  above  the  surface 
begimung  ai  latitude  3t)  47  45  N..  Luxigiiude 
107'09*00'  W.;  to  latUuUe  39  47'45  N., 
longitude  106'43  30  VV  .  to  latitude 
3g'16'3Q'  \.,  longiliide  106"43'30"  W^  to 
laliUidc  39ie'30"N  .  longitude  lorO90Q'  W.; 
to  the  point  of  heginning.  excluding  other 
airspace  which  overlaps. 

Issued  in  Seattle.  Washington,  on 
September  7.  1988. 
Temple  R  lohnson.  fr., 
Mana^iT.  Air  Trafpc  Division,  Northwest 
Mountain  Rf^ian 
[FR  Dor.  88-^1469  Hied  9-20-48;  8;45  aiQ] 

BIUJMG  COOC  4«10-1}-«I 


14  CFR  Part  71 

[Airspace  Docket  No.  M-AGL-171 

Alteration  of  Transition  Area;  Rice 
Uke,  Wl 

AGENCV:  iVderal  Aviation 
Administration  (FAA).  DOT. 
action:  Pinal  rule. 


SUMMARV:  The  nature  of  this  action  is  to 
filter  the  Rice  Lake.  WI.  transition  area 
to  accommod.ite  a  new  VOR  RW>'  18 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Rice  Lake 
Municipal  Airport,  Rice  Lake.  Wl.  The 
intended  effect  of  this  action  is  to  ensure 
segregation  of  the  aircrafi  using 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 
EFFECTIVE  DATE:  0901  u.t.c.  December 
15.  1988. 

FOR  FURTHER  INFORMATION  COMTACn 
Harold  C.  Hale.  Air  Traffic  Division, 
Airspace  Branch.  AGIv-52Q.  Federal 
Aviation  Administration.  2300  F.ast 
Devon  Avenue.  Des  Plaines.  lUinoix 
60018.  telephone  (312)  694-7300. 

SUPPLEMENTAL'  INFORMATION: 

History 

On  Tuesday.  luly  26. 198B.  the  Federal 
Aviation  Administration  fFA,A) 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CKTi 
Part  71)  to  alter  the  transition  area 
airspace  near  Rice  Lake.  WI.  {M  VR 
28008). 

Interested  parlies  were  invited  to 
participate  m  this  rulemaking 
proceeding  by  submitting  written 
rommenis  on  the  proposal  to  Ibe  FA.^. 
No  comments  objecting  lo  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71  ihl  of 
Part  71  of  the  Federal  Aviation 
Regulations  -were  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  Rule 

This  amendment  to  Pari  71  of  the 
Federal  Aviation  Regulations  alters  the 
transition  area  airspace  near  Rice  I^ke. 
WI. 

The  development  of  a  new  VOR  RW"V' 
18  SIAP  requires  that  the  FAA  designate- 
airspace  to  ensure  that  the  procedure 
will  be  contained  within  controlled 
airspace.  The  minimum  descent  altitude 
for  this  procedure  may  be  established 
below  the  floor  of  the  700-fool  controlled 
airspace. 

Aeronautical  maps  and  charts  will 
refiect  the  defined  area  which  will 
enable  other  aircraft  to  cinnunnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
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routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291.  (2)  is  not  a 
"significant  nile"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26. 1979):  and  (3]  does  not 
warrant  prt^paration  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  aJr  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criieria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  Sdfety.  Transition  areas 

Adopbon  of  the  Amendment 

Accordin>i!\  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CKR  Part  71)  is 
amended  i^s  fuHowb: 

PAFtT  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Autborit>:  4a  U  S  C.  1i48(a).  13S4(a|.  1510; 
Executive  Order  10654,  49  U.S.C.  106  |g) 
(Revised  Ptib  L  97-H9.  [anuary  12. 1983);  14 
CFR  11.69. 

§71.181    [Amended) 

2.  Section  71.181  is  amended  as 

follows: 

Ric«  Lake.  Wl  (Revised] 

That  airspace  extending  upward  from  700 
ftfet  above  the  surface  wilhin  a  5  mite  radiui 
of  the  Rice  l..ake  Municipal  Airport  (Lai. 
45''2a'45'N.,  Long  91  4320  W  )  at  Rice  Lake, 
WI:  and  3  miles  each  side  of  the  198'  bearing 
from  the  Rice  L.*ike  SVB  from  the  5  mile 
radius  to  8.5  m.ies  southwest  of  the  airport; 
and  within  3  miles  eacti  side  of  the  Rice  Lake 
VOR  174  radial  extending  from  the  5  mile 
radius  to  8.5  miles  south  of  the  airport,  and 
wiihm  3  miles  each  side  of  the  Rice  Lake 
VOR  015  radial  extending  from  the  5  mile 
radius  to  6.5  northeast  of  the  airport. 

Issued  in  Des  Plaines.  Ulinois.  on 
September  12. 1988. 
Teddy  W.  Burcham, 
Manager.  Air  Traffic  Division. 
|FR  Doc,  88-21470  Filed  9-20-88;  8:45  am] 
B1U.1H0  COOC  WlO-t»4 


14  CFR  Parts  71  and  75 

(Airspace  Docket  No.  87-AWA-32] 

Alteration  of  VOF)  Federal  Airways  and 
Jet  Routes;  New  York;  Correction 

AOENCV:  Federal  Aviation 
Administration  [FAA).  DOT. 
ACTION:  Final  rule;  correction. 


summary:  This  action  corrects  the 
description  of  Federal  Airway  V-203 
located  In  the  vicinity  of  Massena,  NY 
In  response  to  a  request  by  the 
Canadian  Government,  segments  of 
several  airways  and  jet  routes  were 
realigned  to  coincide  with  the 
reorganized  terminal  airspace  in  the 
Montreal/Mirabel.  Canada,  area, 
including  V-203.  There  was  an  error  in 
the  description  of  the  V-203  radial. 
although  the  current  charts  depict  the 
correct  radial.  This  action  corrects  the 
description  of  V-203. 
EFFECTIVE  DATE:  0901  u  I c,  October  20. 
1938 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  W.  Still.  Airspace  Branch  (ATO- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-9250. 
SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  87-24666. 
published  on  October  28, 1987,  realigned 
several  airways  and  jet  routes  located  in 
the  vicinity  of  Massena,  NY  (52  FR 
39904).  The  Montreal.  Quebec.  Canada 
Regional  Office  of  Transport  Canada 
has  reorganized  the  terminal  airspace 
associated  with  the  Montreal/Dorval 
and  Montreal/Mirabel  Airports.  As  a 
result,  two  intersections  had  to  be 
relocated.  This  action  corrects  a  radial 
in  V-203  by  one  degree. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1}  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  Since  this  Is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Parts  71  and 

75 

Aviation  safety.  VOR  Federal 
airways.  let  routes. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Federal  Register 


Document  87-24666,  published  on  page 
39904  of  the  Federal  Register  on  October 

26.  198T,  IS  corrected  to  read  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 

AIRWAYS.  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1  The  authority  citation  for  Part  71 
continues  to  read  as  follows. 

Authority:  49  U.S.C.  1348(a).  13M(8t.  1510; 
Executive  Order  lOaM;  40  U.S.C.  106(g) 
(Revised.  Pub.  L  97-440.  January  1Z.  19S3).  14 
CFR  11. 66, 

$71,123    lAmendedl 

2.  Section  71 123  is  amended  as 
follows; 

V-203    lAmendedl 

By  removioft  the  words  'INT  Mhsmhs 
04fl*"  and  subslilutins  the  word*  "INT 
Masaena  047'" 

Issued  in  Washington.  DC  on  September  9, 
1968. 

Shelorao  Wugallet, 
Acting  Manager.  AirspaceftuJes  and 
A  eronautical  Information  Division. 
(FK  Doc  B8-21472  Filed  »-20-Sa:  B:45  am] 

BILUNO  CODE  M10-(S-« 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Part  399 

(Docket  No  71028-72281 

Revisions  to  General  License  GLV 
Dollar  Value  Limits 

AGENCY:  hureuu  of  Export 

Administration,  Department  of 

Commerce. 

action:  Final  rule. 

SUMMARY:  The  Export  Administration 
Regulations  permit  the  export  in  a  single 
shipment  of  certain  commodities  of 
limited  value  to  Country  Groups  Q.  T, 
and  V  under  General  License  GLV.  The 
maximum  value  of  a  shipment 
authorized  under  this  general  license  is 
indicated  for  each  entry  on  the 
Commodity  Control  List  (Supplement 
No.  1  to  5  399.1)  under  the  paragraph  of 
that  entry  titled  "GLV  S  Value  Limit," 
This  rule  increases  the  GLV  dollar  value 
limit  of  the  majority  of  entries  on  the 
Commodity  Control  List  that  end  in 
Code  letters  "A"'  or  "B".  The  increase  in 
the  GLV  dollar  vulue  hmits  is  designed 
to  ensure  that  the  availability  of  General 
License  GLV  is  not  significantly  eroded 
by  the  effects  of  inflation.  This  final  rule 
does  not  change  existing  regulatory 
policy  concerung  the  commodities  or 
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countries  for  which  General  License 

GLV  is  available. 

EFFECTIVE  DATE:  This  rule  is  effective 

September  21.  1988. 

FOfl  FURTHER  INFORMATION  CONTACT. 

Willard  Fisher.  Regulations  Branch. 

Bureau  of  Export  Administrntion. 

Telephone:  [ZOZl  377-3856. 

SUf>PL£MENTARY  INFORMATION: 

Rulemaking  Requirements 

1-  Because  this  rule*  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meanmg  of  section 
1(a)  of  Executive  Order  12291.  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  prel)minar>'  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  This  rule  does  not  contain  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  of  19fl0  (44 
U.S.C.  3501  etseq.]. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  or  by  any  other  law.  under  sections 
603(a)  and  604(a]  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared- 

4-  Section  13(ii)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(EAA)  (50  U-S.C,  app.  2412(a)).  exempts 
this  rule  from  all  requirements  of  section 
5.'j3  of  the  Administrative  Pr::cedure  Act 
(APA)  (5  U.S.C-  553),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  on  opportunity  for 
public  comment,  and  a  delay  in  eH^ective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Section  131b}  of  the 
EAA  does  not  required  that  this  rule  be 
published  in  proposed  form  because  this 
rule  does  not  impose  a  new  control. 
Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comments  be 
given  for  this  rule. 

5.  This  rule  does  not  contain  policies 
with  Federalism  implications  sudicient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Willard  Fisher.  Office  of 
Technology  and  Policy  Analysis.  Bureau 
of  Export  Administration.  Department  of 


CnmmRrce.  P  O  Box  273.  Washington. 
DC  20044 

List  of  Subjects  in  15  CFR  Pari  399 

Exports.  Reporting  and  recordkeeping 
requirements. 

Accordingly.  Part  399  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  368-399)  is  amended  as  follows; 

PART  399— (AMENDED) 

1  The  authonty  citation  for  15  CFR 
Part  399  continues  to  read  as  follows: 

Authority:  Pub  L  9&-72.  93  SihI.  503  (>n 
U.S  C.  app.  2401  (V  stq  ).  as  amended  by  Pub. 
L.  97-145  of  December  29  1981  and  by  Pub  L 
99-64  of  luly  12.  1985;  E.O  12325  of  |ulv  12. 
1985  (50  FR  28757  July  16,  1985);  Publ.  L  95- 
223  of  December  28. 1977  (50  U.S.C  1701  et 
seq  ]\  E.0. 12S32  of  September  9.  1985  (50  FR 
36861,  September  10.  1965)  as  affected  by 
notice  of  September  4. 1986  (51  FR  31925, 
September  ft.  1988).  Pub  L  99--HC  of  October 
Z  1986  (22  U.S.C  5001  et  seq.].  and  E.0  12571 
of  October  27, 1966  (51  FR  39505.  Oclober  29. 
1966]. 

Supplement  No.  1  to  §  399.1    (Amended) 

2,  Supplement  No.  1  to  15  CFR  399.1 
(the  Commodity  Control  List)  is 
amended  as  follows: 

A.  The  "GL  V$  Value  Limit" 
paragraph  for  each  of  the  Export 
Commodity  Control  Numbers  (ECCNs) 
hsled  below  is  revised  to  read  "CLV $ 
Value  Limit:  S3.000  for  Country  Groups 
T  &  V.  except  SO  for  the  People's 
Republic  of  Chma;  SO  for  all  other 
destinations." 
Group  0 — Metal-Working  Machiner>' 

ECCNs:  201BA  and  1093A 
Group  1 — Chemical  and  Petroleum 

Equipment 
ECCNs:  llOA.  2120.A.  1129A.  1131A. 

1133A.  and  n42A 
Group  2— Electrical  and  Power- 
Generating  Equipment 
ECCNs:  1205A  and  1206A 
Group  3 — General  Industrial  Equipment 
ECCNs:  1352A,  1353A.  1358A.  1359A. 

1360A,  1362A.  1363A.  3363A.  13&4A. 

1365A.  1370A.  1371A,  1372A,  and 

1385A 
Group  5 — Electronics  and  Precision 

Instruments 
ECCNs:  505A.  1510A.  1521A.  1522A, 

1526A.  1541A.  1544A.  1545A.  1547A. 

154aA.  1549A.  1553A.  1555A.  1556A. 

1558A,  1559A.  1560A.  1564A.  1568A. 

1572A.  1573A,  1574A.  1584A.  and 

1595A 
Group  6 — Metals,  Minerals  and  Their 

Manfacturers 
ECCNs:  3604A.  2616A.  1631A.  1648A. 

1649A.  1658A.  1661A.  1670A.  and 

1671A 
Group  7 — Chemicals.  Metalloids. 

Petroleum  Products  and  Related 

Materials 


ECCNs-  1701A.  1702A.  2708A.  3711A. 
1715A.  1749A  1755A.  1757  A.  1760A, 
1767 A.  and  1781A 
Group  8 — Rubber  and  Rubber  Products 
ECCN:  1801 A 

B.  The  '-GLVS  Value  Limit" 
paragraph  for  each  of  the  Export  Control 
Commodity  Numbers  (ECCNs)  listed 
below  is  revised  to  read  "GLV S  Value 
Limit:  S5.000  for  Country  Groups  T  &  V, 
except  SO  for  the  Peoples  Republic  of 
China:  $0  for  all  other  destmations." 
Group  0 — Metal-Workmg  Machinery 
ECCNs:  1075A.  lOBOA.  1081A.  1086A. 
1088A.  and  1091A 
Group  1 — Chemical  and  Petroleum 
Epqupment 
ECCN:  1145A 
Group  3 — General  Industrial  Equipment 
ECCNs.  1305A.  1312A.  1317A.  1319A. 
1354A,  1357 A.  1361A.  and  1391A 
Group  4 — Transportation  Equipment 
ECCNs:  2409A,  4409B,  1416A.  1417A, 
1418A.  2418A.  1431.A.  1460A.  4460B. 
and  1485A 
Gri>up  5 — Electronics  and  Precision 
Instruments 
ECCNs:  ISOlA.  1514A.  1517A.  1S18A. 
1519A.  1520.A.  1531A,  1532.A.  1533A. 
1534A.  1537A.  1561A,  and  1567A 
Group  Group  6 — Metals.  Minerals  and 
Their  Manufacturers 
ECCNs  1603A  and  1635A 
Group  7 — Chemicals,  Metalloids, 
Petroleum  Products  and  Related 
Materials 
ECCN  1754  A 

C  The  "GLV ii  Value  Limit" 
paragraph  for  each  of  the  Export  Control 
Commodity  Numbers  (ECCNs)  listed 
below  (s  revised  to  read  "GLV S  Value 
Limit:  $3,000  for  Country  Groups  T  »  V: 
SO  for  all  other  destinations." 
Group  1 — Chemical  and  Petroleum 
Equipment 
ECCN  4127B 
Group  2 — Electrical  and  Power- 
Generating  Equipment 
ECCN  4261 B 
Group  6 — Metals.  Minerals  and  Their 
Manufacturers 
ECCN  46358 

D  The  "GLVS  Value  Limit" 
paragraph  for  each  of  the  Export  Control 
Commodity  Numbers  (ECCNs)  listed 
below  IS  revised  lo  read  "GLVS  Value 
Limit:  $1,500  for  Country  Groups  T  &  V. 
except  SO  for  the  People's  Repubhc  of 
China:  SO  for  all  other  destinations." 
Group  2 — Electrical  and  Power- 
Generating  Equipment 
ECCN  1203  A 
Group  3 — General  Industrial  Equipment 

ECCNs:  1302.A  and  1356A 
Croup  4 — Transportation  Equipment 
ECCNs:  2410A,  2414A,  and  2460A 
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Group  5 — Ele^.tr  in:cs  and  Precision 
Ins'jumenis 
ECCN3:  1571A.  ISaSA.  ISaeA,  1587 A. 
and  15S&A 

Group  6 — Metals.  Minerals  and  Their 
Manufacturers 

ECCNs:  360aA.  3809A,  1672A.  1B73A. 
16''4A.  and  1875A 
Crr-up  7 — Chemicfils,  Melal'oids. 
Petrolpurn  I*roducts  and  Related 
MaleriflU 

FCCNs:  1709A  and  1763A 
Crdup  9 — Miscellaneous 

ECCNs;  2901 A  and  2913A 

F..  The  -GLVS  Value  Limit" 
paragranh  f'^r  FCCN  HlflA  fComrnodtty 
Group  \]  and  ECCN  2a03A  (Commodity 
Group  6]  !s  revised  to  read  "GI.VS 
VaiuP  Lirat-  S3, (XX)  for  Australia  [apan. 
New  Zealand,  and  members  of  NATO 
it^xcept  thai  there  is  no  iimit  on  exports 
to  Canada  I;  SO  for  all  other 
destinations.  ' 

K.  The    GLVS  Value  urn  r 
paragraph  for  ECCN  3:«i2A  (CommtxiUy 
Group  3]  and  ECCNs  36(}5A  and  3607A 
(Commodity  Group  6)  is  revised  to  read 
-GLVS  Value  limn:  S500  for  Country' 
Groups  T  4  V,  excep*  $C  for  the  i»eopie'a 
Republic  of  China;  SO  for  all  o'her 
nfsUnations-  ' 

i^.l\ic -GLVS  Value Liwir 
paragraph  for  ECCN  4431B  (Cooxmodity 
Group  4)  is  revised  to  read  "GLVS 
Value  Limit:  $5,000  for  Country  Groups 
T  A  V:  30  for  all  other  destmaliona." 

K.  The  "GLVS  Value  Limit" 
paragraph  for  ECCN  1516A  JCommodily 
Group  5)  is  revised  to  read  "GLV $ 
Value  Limit-  $2,000  to  Austraha.  Japan, 
New  Zealand,  and  members  of  NATO; 
SO  for  all  other  destinations" 

I.  The  "GLVS  Value  LtmtV  paragraph 
fnr  ECCN  1529A  ICommodtty  Group  5J  is 
revised  to  read  "GLVS  Va'ue  Limit: 
S5.000  for  all  items  in  paragraph  fb)  i6) 
to  Co'^ntry  Groups  T  *  V.  except  SO  to 
the  People's  Rppubhc  of  China;  S3, 000 
for  all  other  ittms  to  Country  Groups  1' 
&  V.  except  SO  to  the  People  s  .'iepubl,  . 
of  China:  SO  for  all  items  to  all  other 
destinations." 

]'  The    GLV S  Value limU" paragraph 
for  ECCN  15~0.A  (CommodUy  Group  5)  is 
revised  to  read  "GLVS  Valufi UmiL 
S750  fur  Country  Groups  T  &  V.  except 
SO  for  the  People's  Republic  of  China;  SO 
for  all  other  destinations." 

K.  The  "GLVS  Value  Limit" 
paragraph  for  ECCN  4585B  (Commodity 
Group  5)  IS  pe\-ised  to  read  '  GLV S 
VVj/;.f  Limit:  Si  ,500  for  Cotmrry  Groups 
T  A  V  SO  for  all  other  destinations." 

L,  The    GI.VS  Value  Limit" 
pafHRraph  for  ECCN  4601 B  (Commodity 
Group  Q)  IB  revised  to  read  "GL  V  S 
Value  Limit  S5.000  for  Country  Groups 
T  a  V:  $1,000  for  Country  Group  Q;  SO 
for  all  other  destiaations." 


M  The  "GLVS  Value  Limit" 
paragraph  for  ECCN  4720B  (Commodity 
Group  7)  is  revised  to  read  "GL  VS 
Value  Limit:  S500  for  Country  Groups  T 
&  V:  $200  for  Country  Group  Q;  So  for  alt 
other  destinations. ■■ 

N.  The  'GLVS  Valve  Limit" 
paragraph  for  ECCN  4721B  (Commodity 
Group  7)  J8  re\"i8ed  lo  read  "GLVS 
Value  Limits  S5.000  for  Country  Groups 
T  *  V  and  Canada:  SO  for  all  other 
destinations." 

O.  The  -XiLVS  Value  Limit' 
paragraph  for  ECCN  1733A  (Commodity 
Croup  7)  is  revised  to  read  "GLVS 
Value  Until:  SO  for  all  items  in  sub- 
paragraphs (dKlJ.  {2].  and  (3)  to  ali 
destinations:  S5,0(X)  for  all  other  items  lo 
Country  Groups  T  &  V,  excppt  $0  lo  the 
People's  Republic  of  Chma;  SO  for  all 
items  to  all  othp-r  destinations." 

P.  The  -GLVS  Value  Limit" 
paragraph  for  ECCN  4746B  (Coramodiiy 
Group  7)  is  revised  lo  read  "GL  VS 
Value  Limit:  $30tJ  fur  Country  Groups  T 
A  V.  SO  for  all  other  destinations." 

Q  The  "GLVS  Value  Limit" 
paragraph  for  ECCN  4754B  (Commodity 
Group  7)  15  revised  to  read  "GLVS 
Value  Limit:  S3, 000  for  Country  Groups 
T  &  V;  SI  .000  for  Country  Group  Q:  $0 
for  all  other  destinations." 

R.  The  "GLVS  Value  Umit" 
paragraph  fur  ECCN  475SU  {Commodity 
Group  7)  18  revistfl  to  read  "GLV S 
Value  LimiL  S3.00U  fur  Country  Groups 
T  *  V.  S200  for  Countr>'  Croup  Q.  SO  for 
all  other  destinations." 

Datpd:  Septemt«f  16, 19Sa. 
Michael  E.  Zackacia, 
Assistant  Sef:retary  fnr  Export 
Adm:nistration. 
IFR  Dor.  Be-?^.")^:  filed 9-10-88:  8:45  am] 
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SUMMARr.  The  Federal  Energy 
Regulatory  Commission  (Commission)  Is 
amending  its  regulations  governing 


exemption  of  small  hydroelectric  power 
projects  of  5  megawatts  fMW)  or  less  by 
removing  regulations  that  implemented 
the  natural  water  feature  exemption  in 
section  408(bl  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978 
(PURPAJ.  Thes€  regulations  were 
invalidated  by  the  (JnitinJ  Slates  Court 
of  Appeals  for  the  Ninth  Circuit  in  its 
Tiilalip  Tribes  of  IVashi^nton  v.  FERC 
[Tulolip  decision,  and  they  fio  not 
represent  (and  have  not  since  the 
Tulalip  decision)  Commission  practice 
with  regard  to  natural  water  feature 
exemptions.  In  addition,  the  fmal  rule 
grants  in  part,  drnies  in  part,  and 
dismisses  in  part,  a  petition  for 
rulemaking  filed  by  the  Cahfomia  Save 
Our  Streams  Council  (CSOS).  In  so 
doing,  the  Commission  also  terminates 
Docket  Nos.  RM8&-5-000  and  RMSB6-5- 
001. 

EFFECTIVE  DATE:  OrtnhpT  21,  1M8 
FOR  FURTHER  IMF0AUAT10N  COMTACT: 
Roger  E.  Smith.  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission.  8^  North  Capitol  Street. 
NE.,  Washington.  DC  20426.  (202)  057- 
ft530. 

SUPPLEMENTARY  INF0RMAT10M:  In 

addition  to  publishing  the  full  test  of  this 
document  in  the  Federal  Re^.ster,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  dorument 
during  normal  business  hours  in  Room 
1000  at  thf'  Commission's  Headquarters, 
a25  North  Capitol  Street.  NE.. 
Washington.  DC  2f>428 

The  Commission  Issuance  Posting 
System  (CIPSV  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (2(t2]  357-0997.  To 
access  CIPS.  set  your  communications 
software  to  use  TKK).  1200  or  2400  baud, 
full  duplex,  no  parity.  B  data  bits,  and  1 
stop  bit.  The  full  text  of  this  (final  rule- 
order  on  rehearing,  etc)  will  be 
available  on  CtPS  for  10  days  from  the 
date  of  issuance.  The  complete  text  on 
diskette  in  WordPerfect  formal  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  La  Dom  Systems 
Corporahon.  also  located  in  Room  1000. 
825  North  Capitol  Street.  NE.. 
Washignton.  tX:  20426. 

Before  Commissioner*;  Mnrtha  O.  ii«HHK. 
Chairman:  ChaHes  C,  Slalon  and  Charles  A. 
TrabdinJi 

I.  lntrodtx:lioo 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
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its  regulations  governing  exemption  of 
small  hydroelectric  power  projects  of  5 
megawatts  (MW)  or  less.  Specifically, 
the  CommiE6ton  is  removing  regulations 
that  implemented  the  natural  water 
feature  exemption  in  section  408(b)  of 
the  Public  Utility  Regulatory  Polices  Act 
of  1978  (PURPA).  These  reglations  were 
invalidated  by  the  Ninth  Circuit  Court  of 
Appeals  in  its  Tulalip  Tribes  of 
Washington  v.  FERC  [Tulalip) 
decision.*  The  regulations  do  not 
represent  (and  have  not  since  the 
Tulalip  decision)  Commission  practice 
with  regard  lo  natural  water  feature 
exemptions.  In  addition,  the  final  rule 
grants  in  part,  denies  in  part,  and 
dismisses  in  part,  a  petition  for 
rulemaking  filed  by  the  California  Save 
Our  Slieams  Council  (CSOS).* 

II.  Background 

The  Energy  Security  Act  of  1980  ^ 
amended  sections  405  and  408  of  PURPA 
to  authorize  the  Commission  to  exempt 
certain  small  hydroelectric  power 
projects  from  Part  I  of  the  Federal  Power 
Act*  section  408(b)  of  PURPA  provides 
that  the  defmition  of  small  hydroelectric 
power  project  includes: 

any  project  which  utilizes  or  proposes  to 
utilize  natural  water  featuroa  for  (he 
generation  of  electricity,  without  the  need  for 
any  dam  or  impoundment,  in  .i  manner  which 
(as  deltrmined  by  the  Commission)  will 
achieve  the  purposes  of  this  title  and  will  do 
so  without  any  adverse  e^ect  upon  such 
natural  water  features.' 

The  Commission  originally  implemented 
the  natural  water  feature  exemption  in 
section  408(b)  of  PURPA  on  a  case-by- 
case  basis.*  In  1982.  after  two  years  of 
experience  with  case-specific  exemption 
procedures,  the  Commission  amended 
its  regulations  by  rule  (Order  No.  255}  to 
provide  specific  guidance  on  what 
constitutes  a  natural  water  feature 
projecL' 


■  732  F.d  3d  I4S1  (SOi  Cir  19S4| 

•  In  Mt  doing,  the  Coounlssion  afwj  tenTiini>ii'& 
Dockt^l  Nofl.  RMae-S-OOO  afKJ  RM66-&.<»t 

'  PuW.  L  9S-29I.  94  Stat.  611 

*  IS  U.S  C  79lB-8Z5r  I19S2I 
>16U.SC  2708(b](19SZ|. 

'  EXftnipUon  From  All  ot  Pari  of  Part  I  uE  the 
Kederul  Power  Act  of  Small  Hydroelectnt  Powvr 
Projecu  With  An  Insialled  Capucily  of  Fhe 
Mexawatt*  or  l>e»*.  Ord«r  .No  106.  45  FR  76.11^ 
(Nov.  18. 1900)  FERC  Sluts.  A  Ref|s  (Regulaliona 
Preambiea  1977-1961)  \  30.aM  (Nov  7. 1B80). 

^  AmendmenU  to  Reguljitions  Governing  Case- 
by-Case  ExempUon  From  All  or  Pan  of  Pari  I  of  ihe 
Federal  Power  Acl  for  Smdll  Hjdroeietiric  Power 
Prolecli  With  An  Installed  Cap^icity  of  5  MefjAWBtia 
or  Less.  Order  No  255.  47  FR  38506  (Sept  1. 19B::). 
FERC  Stats,  ft  Refts.  |Regulatlon.s  Preamhlen  \mi- 
19851 1  30467  (Aug,  27. 196:). 


A.  Order  No,  255  and  the  Tulalip 
Decision 

In  Order  No.  255  the  Commission 
defined  small  hydroelectric  power 
project  as  any  project  that: 

(i)  Would  utilize  for  the  generation  of 
electricity  a  naturtit  water  feature,  such  es  a 
naluial  lake,  waterfall,  or  the  gradient  of  a 
natural  str«dm.  without  the  need  for  a  dam 
and  man- made  impoundment: 

(ii)  Would  not  retain  water  behind  any 
structure  for  the  purpose  of  a  storage  and 
release  operation;  and 

(iii)  Except  as  otherwise  permitted  under 
S  4.iai(d|(21  (waiver  provision|.  would 
contain  a  diversion  or  intake  structure  that: 

(A)  Is  not  higher  than  two  times  the 
diameter  of  the  penstock  or  intake  pipeline, 
not  lo  exceed  ten  feet  in  total  height,  as 
measured  from  the  lowest  point  of  the  natural 
Btreambed  at  the  downBtream  toe  of  Ihe 
structure  lo  the  norma)  water  surface  level 
retained  by  the  structure  assuming  a  no-spil) 
condition: 

(B|  Does  not  retain  more  than  two  acre-feet 
(2467  cubic  meters)  of  water  behind  the 
diversion  or  intake  stnicttire; 

(CJ  Does  not  increase  the  existing  naturally 
occurring  hydraulic  head  of  Ihe  natural  water 
feature  more  than  five  (5)  percent.* 

This  definition  of  a  natural  water 
feature  was  challenged  in.  and 
§  4.102(1)(iii]  (A)  and  (B)  were 
invalidated  by.  the  U.S.  Court  of 
Appeals  for  the  Ninth  Circuit  in  the 
Tulolip  decision.'  The  Ninth  Circuit  held 
that  these  provisions  violated  the  plain 
meaning  of  section  4081b)  of  PURPA. 
Section  408(b)  authorizes  natural  water 
feature  exemptions  for  projects  that  can 
generate  electricity  "without  the  need 
for  any  dam  or  impoundment."  The 
Ninth  Circuit  found  that  the 
Commission,  by  defining  natural  water 
feature  to  include  structures  up  lo  ten 
feet  in  height  that  retain  up  to  two  acre- 
feet  of  water,  authorized  exemptions  for 
structures  that  were  within  the  plain 
meaning  of  "any  dam  or  impoundment." 
The  Ninth  Circuit  also  addressed  the 
definition  of  "dam"  in  §  4.l02(a}  for 
exemption  purposes.  The  Commission 
defined  "dam"  (for  the  purpose  of  the 
provisions  governing  exemption  of  small 
hydroelectric  power  projects)  as  "any 
structure  for  impounding  water  which  is 
usable  for  electric  power  generation,  if 
the  impoundment  supplies  all,  or  the 
substantial  part  of,  the  total 
hydroelectric  pressure  (head)  developed 


for  such  generation."  "*  The  Ninth 
Circuit  quoted  (his  definition  and  then 
noted  the  overlap  between  Ihe  definition 
of  dam  and  the  provisions  implementing 
natural  water  feature  exemptions.  The 
Court  slated: 

*   *  *  in  Its  final  rule  Ihe  Commission  defined 
"dam"  lo  exclude  "dams"  which  are  built 
only  to  divert  rather  than  to  create 
hydroelectric  pressure.  IB  CFR  4.1021a)  (1983). 
In  conjunclion  with  this  definition  of  "dam." 
the  final  rule  authorizes  exemptions  for 
projects  that  utilize  a  "diversion  structure  '  no 
higher  than  ten  feel  and  which  "retains"  no 
more  than  two  acre-feel  of  water.  18  CFR 
4.102(l)(2)(iii)(A)and(B). 

In  view  of  the  overlap  between  the 
definition  of  dam  and  the  invalid  height 
and  water  retention  provisions,  the 
Commission  considered  the  definition  of 
dam  to  have  been  invalidated  by  the 
Ninth  Circuit.'* 

B.  The  Commission 's  Response  to  the 
Tulalip  Decision 

The  Tulolip  decision  was  issued  on 
May  10. 1984.  On  July  18. 1984,  the 
Commission  issued  four  orders  •*  that 
sought  to  resolve  the  status  of  issued 
and  applied-for  natural  water  feature 
exemptions  in  light  of  the  Tulalip 
decision."  The  Eagle  Power.  Snowbird. 
and  Forward  Power  orders  are  briefly 
summarized  below.  For  the  purposes  of 
this  proceeding,  the  most  important  of 
the  July  18, 1984  orders  is  the  Pigeon 
Cove  order  because  it  explains  how  the 
Commission  decided  to  implement 
section  408(b)  of  PURPA  after  the 
Tulalip  decision. 

1.  The  Eagle  Power  Order 

Eagle  Power  was  concerned  with 
projects  for  which  exemptions  had  been 
issued  and  that  were  in  various  stages 
of  construction. '■•  The  Commission 
grappled  with  the  retroactive  effect  of 
the  Tulalip  decision  on  such  projects. 
The  Commission  allowed  projects  thai 
were  under  con.struction  as  of  May  10. 
1984,  to  proceed  under  their  existing 
exemptions.  For  those  protects  that  were 


■>  16  CFR  4  1021 1 1dill  I  A).  (B)  (1983).  47  FR  36506  at 
p.  3B&1Z  Section  4.102(1)  was  redesignated  in  Order 
\o.  413  (discussed  infia)  aa^  4  aO(b)(37).  See. 
Applir-dliuit  for  License.  Permil.  tind  Fjiemption 
From  Ijcrnsing  for  Water  Power  Projects,  Order  No. 
413,  50  FR  11.658  IMur  25. 1985).  FERC  Slats  & 
Regt.  jReguUtions  Preamble?  19tt2-1985|  5  30.362 
(Mar.  20. 1965]- 

"  See  16  CFR  4  102(aKl)[ui)  (A).  (B)  (1963). 


*°  See  18  CFR  4.102(a)  (1983)  This  definition  was 
promul|;ated  by  the  CommtMion  in  Order  No.  255. 
.<tupm  note  7 

* '  See.  Pigeon  Cove  Power  Co-,  30  FERC  1  8I.2S3 
at  p.  61.501-S2.  The  invabdaled  definilion  of  dam  in 
§  4.10Z|a)  was  redesignated  as  i  4  30(b)(4)(itt)  in 
1985,  Sec  Order  No.  413.  supra  note  8 

»=  Eagle  Power  Co..  el  at.  28  FERC  \  61^1  (19&4t 
{Eagle  Poweri.  Snowbird.  Ud.  etoLm  FERC 
\  61.062  (1964)  [SoowbiniY.  Forward  Power  and 
Enero  Co_*?(  a/..  28  FERC  161.063  [19*H)  Pijieon 
Cove  Pov^er  Co..  28  FERC  \  61.064  (1»64)  [Pi^fon 
Cove  /). 

'*  The  Commissi  on  s  review  of  exemption 
protects  included  exemptioru  issuni  cm  a  case  by- 
CABe  tMsia  prior  to  August  27. 1982.  the  dale  on 
which  thp  regulations  invalidated  by  Tuhlip  wen- 
promulgated.  See  Order  No.  255.  supra  note  7. 

■*  Eagle  Power  Co..  et  al.,  28  FERC  1  61.061  (19641 
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no!  'inder  constmction  rfS  ot  Mdy  10. 
1964.  the  Commisston  applied  Tutahp 
retroactively  and  the  exemptions  for 
such  projects  were  vacated.'  ^  In  order 
!o  minimize  the  burden  on  developers 
who  had  obtained  their  exemptions 
under  the  rules  invalidated  by  TuhJtp. 
the  Cominisston  afforded  these  former 
exemp?ees  the  opporlunjty  to  restore 
^heir  appiicaiions  with  their  onginai 
(  ine  dcceptedl  filing  dates  The  former 
exempteea  were  siiven  120  aavs  to  either 
a3r.\eti  their  applications  to  license 
applications  or  to  amend  their 
applications  to  comply  with  the 
statuinr\'  defmitmn  of  natural  water 
feature  as  construed  by  the  Ninth  Circuit 
m  TuJahp 

1.  The  Snowbird  Order 

lr\  its  Svof^bird order,  the  Commission 
addressed  exemption  flpplicattons  that 
were  filed  but  not  accepted  for  fling  at 

ihe  time  uf  the  Tu.'a.':p  decision  '*  'I"he 
Cumniission  dismissed  all  luiaccepled 
applications  as  invalid.  As  with  those 
projects  that  were  not  under 
construction  in  Ea^le  Power,  the 
Commission  afforded  developers  wiih 
applications  that  had  been  dc(-epled  for 
t:iing  with  an  opportunity  to  Hither 
convert  their  applications  lo  liLen^e 
rfppHcaiions  or  amend  their  applications 
U}  .;:ompiy  with  TuJaJjp. 

T  The  Forward  Power  Order 

The  Coounission's  Forward  Power 
order  deait  with  those  proiect.'i  that  were 
constructed  and  operating  at  the  time  of 
the  TuJalip  decision."'  The  djmmissiun 
applied  the  Supreme  Court  s  Chevron 
test  for  retroactive  application  of  a  new 
rule  and  did  not  apply  Tutahp 
retroactively  to  exemption  proiecis  that 
were  constructed  and  o:>erating  as  of 
MrJV  10,  1964." 

4  The  Pigeon  Cave  Orders 

In  Pj^eoff  Cove  I  the  Commission 
determined  which  issued  exemptions 
and  pending  exemption  applications 
used  valid  natural  water  features  under 
the  Talatip  decision. "  The  Commission 
s'dted  thiit  the  Tulalip  decision 
Tpturnjed)  the  Commission  tn  the 
statu!or>  language  Isection  408ib!  of 
Pl'RPAl  governing  natural  water  feature 


'*  Tht;  Commission  c^hu^e  Iht-  t)t-ft[(u>in8  "' 
pfiv%»,*i  ixr.!iTniCiii-R  dctivit>  u  ihtr  line  •>/ 
■'.*-va:ia'>Ms  fat  profectB  tha;  twvt*  "  uiuter 
. ->'•  .-^ot'-  -fc  .,'f  »^ta>  m  l»4.  2a  t'ERC  at  p 
• ;  -  :i 

-.  .  .v>r„.-j  [ij    ,^:  ,;i    zt  f'ERHBl.OKllBMl 
(■r-/*d.-'J  Po'»e/«»d  Ene/gj  L«    «a/..  2eFEKL 

'  •  d£e  cAermn  Orf  Co  r.  Huiiium.  404  US  9' 
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exemplionti-"  "  The  Commission 
construed  the  statutor>'  deftnittoo  of  a 
natural  water  feature  exemption  in 
section  408(bl  of  Pl^RPA  as  a  three-parl 
test  A  project  may  be  exempted  under 
section  40H|b|  if  it  uses  a  natural  water 
feature  to  generate  electricity  that:  (1) 
Does  not  need  any  dam  or 
trnpoundment.  |2|  achieves  the  purposes 
of  Title  iV  of  PURPA,  and  (31  does  so 
without  any  adverse  effect  upon  such 
natural  water  features, 

Regarding  diversion  structures,  the 
Commission  stated  in  Pigeon  Cove  I 
that: 

The  court  in  Tulattp  pointed  out  thai 
proiects  uung  oaiural  wuter  featurej  such  as 
a  perched  lake  or  water  fall  qualify  under  (he 
stHtutory  prov'isioa.  However,  virtually  any 
system  for  generating  electricity  by  passing 
Wfiler  thnmi^h  a  turbJnfr.  even  tf  it  uiies  water 
from  d  waterfall  or  perched  take,  must  have 
some  means  to  move  the  water  frum  the 
streambed  or  lake  to  the  turbine  Thus,  while 
the  court  dearly  ruled  out  diversion 
stroctores  that  serve  to  dam  or  impound 
water,  if  4ie  statutory  provision  is  to  have 
any  meaning  it  must  allow  diversion  devices 
that  neitlier  dam  or  impound  water,  so  lon^j; 
as  they  also  satisfy  the  other  two  cntehe  in 
Section  40fl[hl,»' 

Including  all  forms  of  diversion 
.structures  within  the  definition  of  "dam" 
would  eliminate  natural  water  feature 
exemptions  and  would  therefore  thwart 
the  Ci>nKres*)iunHl  :nleni  (>f  oromotinj? 
small  hydropower  pro|er(8  "  The 
Commission  applied  the  three-pan  lesl 
of  section  40H(b]  and  determined  that  TB 
projects  complied  with  the  statutory 
definition  of  a  natural  water  feature  as 
construed  by  the  Ninth  Circuit  in 
Tuialip. 

Petitions  for  rehearing  of  Pijipon  Cove 
I  were  filed,  and  on  March  6,  19S5.  the 
Commission  issued  a  second  order 
{Pfgeon  Coie  if).^'^  Petitioners  claimed 
that  the  Commis.sion  faded  to  articulate 
criteria  for  ar>nnining  which  projects 
were  elifpt>ie  tor  a  naturnl  water  feature 
exemption.  Petitioner!*  contended  that 
some  projects  could  be  considered 
eligible  under  Pi^vor  i^ove,  yet  still  be 
inconsistent  with  the  limits  pot  on 
natural  water  features  in  the  Taiaiip 
decision  The  Commission  disagreed 
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"  Tli*>  Ninth  Circuit  clearly  f«<:n8nlzM5  in  Tufn/rp 
'tiM  Coopvi  nvgtM  ID  mcounit)*  ind  nqicditr 

nm^ll  fiydropower  development  tiur  rMnfim-d 
■Mfmptums  lo  ■nlf*  rf^uinnji  i 
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and  ddhetv'd  to  iis  three  part  tpst  under 
section  408(bl  of  PURPA.  in  anttwering 
the  petitioners'  iJaims.  the  Commission 
explained  further  its  interpretation  of 
the  first  cntenon  of  »cction  408(b)  thai 
the  project  generate  electricity  without 
the  need  for  any  dam  or  impoundment. 

The  Commission  notrd  that,  as  a 
result  of  the  /"i^/c///?  decision,  pmjecis 
using  a  perched  Juke  or  waterfall  come 
within  the  first  criteria  in  section  406(t>| 
The  Commission  reiteraied  that  even 
projects  using  perched  iaJtes  or 
waterfalls  must  have  some  stuclure  for 
diverlinjj  water  into  a  turbine  in  order  lo 
produce  eleclncity.  and  that  all 
diversion  struclures  cannot  be 
considered  daaispertie  The  dictionary 
definitions  of '  dam  '  used  in  Tuialip 
generally  described  a  structure  thai 
blocks  the  flow  of  water,  therefore  the 
Commission  considered  any  raised 
stnicture  spanning  the  entire  width  of  a 
stream  lo  be  a  dam  and  ineligible  for 
exemption. 

The  question  left  unanswered  in 
Tuialip  was  whether  a  diversion 
slrurture  that  did  not  span  the  entire 
v^'ldth  of  a  stream  should  be  considered 
a  dam.  The  Commission  explained  that 
a  diversion  stnicture  that  spans  most  of 
the  width  of  a  stream  can  effectively 
block  natural  How  depending  on  its  size, 
displacement  and  desij|{n.  The 
Commission  stated,  m  its  case-by-case 
review  of  the  proiecis  in  Pigeon  Cove  I. 
that  it  considered  such  a  pro|ecl  to  be 
ineligible  for  exemption. 

With  respect  to  diversion  stiiictures 
thai  only  partially  cross  the  width  of  a 
stream,  the  Commission  determined  that 
such  structures  often  do  not  significanlly 
block  the  natural  flow.  parliculGrly  if  the 
structure  is  Incafed  on  the  shallower 
Side  of  the  streambed  so  that  the  water 
mainly  flows  around  the  deeper  side 
Thus,  some  individual  projects  were 
deemed  qualified  for  an  exemption.  The 
Commission  noted  that  catch-basins 
imbedded  in  the  streambed.  and  calch- 
basins.  perforaled  pipes  and  small  wing- 
wnlls  located  on  the  bank  of  d  stream, 
essentially  act  as  intakes  through  which 
water  flows  into  a  turbine  and  could, 
consequently,  qualify  for  exemption. 

Therefore,  wilh  regard  to  thr  Hrsi 
criterion  of  section  40B(b)  of  PURPA 
[i.e..  that  the  project  generate  elprlricily 
without  the  need  for  any  dam  or 
impoundment},  the  Commission 
considered  (he  following  diversion 
.structures  lo  tw  ineligible  for  exemption, 
1 1 1  Raised  diversion  structures  that  span 
the  entire  width  of  the  stream,  and  (2) 
diversion  structures  that  partidlly  cross 
a  stream  and  that  significantly  block  the 
nHturai  flow.  For  dix'ersion  stnictures 
that  do  not  significantly  block  the 
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natural  flow,  the  Commission  reviewed 
such  projects  on  a  case-by-casc  basis. 
Moreover,  while  Tuialip  only  dealt  wilh 
the  fu^t  critenon  in  section  40B(b)  of 
PURPA.  the  Commission  indicated  that 
even  if  a  diversion  structure  was  not  a 
"dara  or  impoundment"  |.  e,.  consistent 
with  Tuialip],  it  slill  had  to  meet  the 
remaining  requirements  of  section  408(b) 
before  it  would  be  eligible  for  exemption 
[i.e..  that  the  project  will  generate 
electricity  in  a  manner  consistent  with 
PLrPRA  and  that  it  will  do  so  without 
any  adverse  effect  upon  such  natural 
water  features).  In  addition,  by  focusing 
on  diversion  structures  that  do  not 
significantly  block  the  natural  flow,  the 
Pigeon  Cove  orders  used  an  approach 
that  was  consistent  wilh  the  deHnition 
of  "dam"  that  was  promulgated  in  1980 
in  Order  No.  106.** 

Thus,  the  Commissions  response  lo 
the  TuhJjp  decision  was  three-fold:  U)  It 
relumed  to  the  statutory  definition  of  a 
natural  water  feature.  (2)  it  reviewed  all 
issued  and  applied-for  exemptions  for 
consistency  with  that  definition,  and  (3) 
with  regard  to  future  natural  water 
feature  exemption  applications,  it 
returned  to  a  case-by-case  approach  as 
enunciated  in  the  Pigeon  Cove  orders. 

in.  Discussion 

A.  Order  No.  413  and  the  Tuialip 
Decision 

The  Pigeon  Cove  II  order  was  issued 
on  March  B.  1985.  On  March  20.  1985.  the 
Commission  issued  a  final  rule  in 
Docket  No.  RM83-5&-000,  Order  No. 
413.**  Order  No.  413  was  a 
comprehensive  rulemaking  that  made 
several  changes  "in  the  Commission's 
hydroelectric  licensing  regulations.  At 
the  time  Order  No.  413  law  issued,  the 
Commission  had  responded  to  the 
Tulahp  decision  and  had  decided  to 
implement  the  natural  water  feature 
exemption  on  a  case-specific  basis  using 
the  principles  enunciated  m  the  Pigeon 
Cove  orders.  Consequently.  Order  No- 
413  would  have  been  an  appropriate 
proceeding  in  which  to  revoke  the 


••  Ordef  No- 106  dvrmvd    dam",  for  the  puriKtiHf 
of  \he  provieiofts  governing  ex«nplinii  of  nmsU 
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in  the  Tuialip  deciuoa. 
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413.  50  FK  Ua&B  (Mar.  2&.  1965).  FERC  BUU  *  Regi 
(Rrgulatioiu  PreamMet  1062-19851  \  303S2  (Mar,  20. 
19S51 


regulations  invalidated  by  the  Tulahp 
decision 

Howe\er.  the  Commission  did  not,  in 
Order  No,  413,  remove  from  its 
regulations  the  provisions  invalidated 
by  the  Tuialip  decision.  Instead,  the 
Commission  redesijjjnated  these 
provisions  as  §S  4jio|b}i4t(iii)  and 
4.30(b)(27jllii)(Cl  (1)  and  (2).  ki  referring 
to  the  provisions  invalidated  by  Tulahp. 
the  Commission  noted  that: 

In  a  receant  decmwn.  (7"u/a/;pl  *   '   'the 
Ninth  Circuit  found  certain  provisions  of 
S  4.102  to  be  invalid.  Section  4.102  defines 
requiremtaits  for  applicaUon  for  e.xemption 
from  licensing  for  small  hydroelectric  power 
projectB.  As  part  nf  the  reorgnnization.  the 
findl  rule  redesipnates  these  provisions. 
However,  by  redesisnaiirtR  these  pmvi«ions. 
the  Commissiun  i«  not  rpatfirming  iheir 
validity  The  Cumnussion  wil!  respond  co  the 
Courts  finding  in  a  separate  proceeding-l**) 

The  fact  that  the  provisions 
invalidated  by  the  Tuialip  deasion  have 
not  been  removed  from  the 
Commission's  regulations  is  an  oversight 
that  the  Commission  is  correcting  in  this 
rule.  Coneequenlly.  the  Commis.sion  is 
removing  these  provisions  from  its 
regulations  and  is  revising 
§§4,301bJ(4)[iii).  4, 30{b)(27)  and  4.103(c). 

B.  Petition  for  Rulemaking  by  CSOS 

On  December  16. 1985.  the 
Commission  received  a  petition  for 
rulemaking  (Docket  No  RMB6-5-000) 
from  California  Save  Our  Streams 
Council  (CSOS).  CSOS  requested  that 
the  Commission  issue  a  notice  of 
proposed  rulemaking  (NOPR)  that 
would:  fa)  Implement  Executive  Order 
No.  119P1,  and  (b)  hmil  the  "natural 
water  feature"  exemptions  in  section 
408(b}  of  PtrRPA  to  projects  not 
involving  off-stream  diversions,  such  as 
water  mills- 

On  lanuary  12.  1988.  the  Commission 
received  a  second  petition  for 
rulemaking  (Docket  No.  RM86-5-001) 
from  CSOS  entitled  "Petition  for 
Rehearing  of  De  Facto  Denial  of  Petition 
for  Rulemaking,  Suspension  and  Repeal 
of  Rules,  Revocation  of  Exempiion  from 
Licensing  and  Suspension  of  Exemptions 
from  Licensing  Pending  Rehearing."  In 
its  |anuar>'  12.  1988  filing.  CSOS  dropped 
its  request  to  iniplement  Executive 
Order  No.  11991  but  continued  to  claim 
that  the  following  regulations  are  in 
excess  of  the  Commission's  power  to 


exempt  projects  from  hcensing  under  the 
FPA  $§  4.30(b)(4|.  4.30(b)t221,  4.103(c)|l) 
and  4  ni(al!lt  CSOS  requests  the 
Commission  to  (1}  Grant  rehearing  of 
the  alleged  denial  of  the  petition  for 
rulemaking  and  adopt  a  rule  defining 
natural  water  features  to  conform  to 
statutory  auIhorit>'.  (2)  revoke  case- 
specific  exemptions  issued  under  Order 
No,  413,  13)  suspend  and  revoke  the 
foregoing  regulations,  and  14)  suspend 
the  processing  of  pending  applications 
for  exemption  without  prejudice  to 
convert  to  license  applications.  Except 
for  remoWng  the  provisions  mvalidated 
by  the  Tuialip  decision  from  its 
regulations,  the  Commission  denies  the 
petition  for  rulemaking  filed  by  CSOS 

1.  Executive  Order  No.  11991 

Executive  Order  No  11991  directed 
the  Council  on  En\nronmentaI  Quaht> 
(CEQ)  to  issue  regulations  implementing 
the  National  Environmental  Policy  Act 
of  1909  (N'EPA)  »^  The  CEQ  regulations 
implementing  NEPA  are  contained  in 
chapter  40  nf  the  Code  of  Federal 
Regulations, 2«  Section  1507.3[al 
provides  for  all  Federal  agencies  lo 
adopt  procedures  to  supplement  the 
CEQ  regulations  implementing  NEPA. 
On  December  10,  1987,  the  Commission 
issued  Order  No-  486  {Dockel  No  RM8r- 
15-000).  which  revised  its  regulations 
implementing;  NEPA.=*  Order  No  486 
renders  moot  CSOS's  request  to 
implement  Executive  Order  No  11991. 
Accordingly,  to  that  CSOS'  petition  for 
rulemaking  is  dismissed  as  moot 

2.  Natural  Water  Feature  Exemptions 

CSOS  stales  in  its  Januarj'  12. 1988 
fifing  that  "the  Commission  re-enacted 
definitions  of 'natural  water  feature" 
virtually  identical  to  those  invalidated 
by  Tulolip."  However,  as  explained 
above,  the  Commission  merely 
redesignated  the  provisions  invalidated 
by  the  Tuialip  decision  in  Order  No.  413. 
it  did  not  "re  enac!"  them  and.  by  Ihi? 
order,  we  are  formally  deleting  those 
provisions  from  the  regulations.  The 
Commission  determines  whether  a 
project  qualifies  for  a  natural  water 
feature  exemption  on  a  case-bj-case 
basis  using  the  criteria  staled  in  the 
Pigeon  Cove  orders. 

While  CSOS  characterizes  Order  No. 
413  as  "re-enacting"  the  provisions 
invalidated  by  the  Tulahp  decision. 


=■*  so  FR  at  11869  a.  8  The  Comnusuon  did  ool 
eUhorate  on  whether  the  '  sepMrale  prDCeedutg' 
meani  a  future  rulem&kinj;  or  the  Pigeon  Covn  It 
tvrder  issuikI  two  weeks  tiefore  tn  eilher  event,  the 
invalidftted  regulations  have  nol  t>een  followed  or 
enforced  b\  the  Commission  since  the  Tuialip 
decision.  The  Commisaion  trnplements  section 
40(Kd)  of  PURPA  on  a  case-by-case  basis  using  Ihe 
approach  slated  in  the  Pij-eon  Cere  orders. 


S-42U.SC  «a-i5708(l«t2). 

••40CFRParl  1500-1508  {WflTJ. 

'*  Regulations  Implementing  the  National 
Enrtronmental  Pobc>>  Act  of  1909.  Order  No.  *»,  52 
FR  4?W7  (Dec  17.  isen.  HI  FERC  Sat  ft  Beg*. 
i  aarw  (l^ec  10  l«r|.  CSOS  had  the  opportiimty 
10.  and  did,  file  separate  comments  in  thai 
proceeding  fDockel  No  RMB"'-!  ^-OOO) 
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CSOS  s  pnmdry  objeclion  is  with  the 
nppro.j-.h  to  natural  water  feature 
exemptions  taken  by  the  Commission  in 
the  Pigeon  Cove  orders.  CSOS  believes 
thai  Tulalip  decision  requires  all 
diversion  structures  to  be  inehgible  for 
exemption  as  a  natural  water  feature. 
CSOS  contends  that  "the  only  non- 
retrofit  projects  eligible  for  exemption 
from  licensing  are  natural  water  features 
such  as  a  perched  lake  or  paddle 
mill."  '°  However,  as  discussed  at 
length  above,  these  issues  were  resolved 
in  the  Pigeon  Cove  orders. 

CSOS  could  have  pressed  its  claims 
by  intervening  in  the  Pigeon  Cove 
proceedings.  CSOS  did  not.  however. 
intervene  m  the  Pigeon  Cove 
proceedings  and  !t  cannot  collaterally 
attack  those  orders  here.'*  Section 
405fd)  of  PURPA  specifically  gives  the 
Commission  the  authority  to  exempt 
small  hydroelectric  power  projects  on 
either  a  genenc  basis  by  rule  or  on  a 
case-by-case  basis.  The  Commission 
returned  to  a  case-by-cdse  approach 
after  the  Tulalip  decision.  CSOS  always 
has  the  option  to  intervene  and  state  its 
position  in  any  specific  exemption 
application. 

In  its  January  12.  1988  filing  CSOS 
aUo  states  that  the  "Commission's  rule 
4  30  appropriately  defines  a  dam  as  'any 
structure  for  impounding  or  diverting 
water'."  '*  CSOS  is  paraphrasing  the 
definition  of  dam  in  §  4.30{b](41{il  of  the 
Commissions  regulations  that  governs 
applications  for  a  license  of  a  major 
project  at  an  existing  dam.  The 
Commission  interprets  CSOS  statement 
as  a  request  to  define  "dam,"  for 
exemption  purposes,  m  the  same 
manner  [;  e..  as  "any  structure  for 
impounding  or  diverting  water"). 

CbOS'  proposed  definition  would 
have  the  effect  of  including  all  forms  of 
diversion  structures  within  the 
definition  of  'dam  '  This  is  a  position 
that  the  Commission  clearly  rejected  in 
both  of  the  Pigeon  Cove  orders.  The 
Commission  determined  therein  that 
raised  diversion  structures  that  span  the 
entire  width  of  the  stream  or  diversion 
structures  that  significantly  block  the 
natural  flow  (;  e.,  a  diversion  structure 
that  either  dams  or  impounds  water)  are 
ineligible  for  exemption.  Diversion 
structures  that  do  not  significantly  block 


''^lanuary  12,  1988  filing  of  CSOS,  p  2. 

' '  The  Commisiion  nolei  thai  the  claims  of  CSOS 
■  r.  ,t5  pe'iTion  'nr  rjlemakinfi  and  ih*  claims  of 
pe!i"jnner9  i:i  '.he  P.geor  Cov^  //rehearing  order 
ar»  Hibatantiaily  s)miUr  and  ihat  these  (»8tjes  have 
been  decided  TTie  Commission  dlso  notes  fhiit 
CSOS  did  no'  parficipate  m  an>  of  the  irilemaking 
proceedings  that  led  to  the  finai  r-jies  in  Order  No. 
106  119801.  Order  No,  235  ;i9e21  and  Order  No,  413 
(1965) 

"  [aunary  1 2. 1960  filing  of  CSOS.  p.  1. 


the  natural  fiow  may  be  eligible  for 
exemption  provided  that  they  can 
satisfy  the  other  two  criteria  in  section 
408(b)  of  PURPA. 

CSOS  has  not  raised  any  issues  of 
fact,  law  or  policy  that  were  not 
considered  in  the  Pigeon  Cove  orders  or 
that  persuade  the  Commission  to  alter 
the  determinations  made  in  those 
orders.  The  Pigeon  Cove  orders 
implement  section  40B(b)  of  PURPA  in  a 
manner  consistent  with  the  Tulalip 
decision,  and  consistent  with  the 
definition  of  dam  that  had  been 
promulgated  in  the  Commission's 
regulations  in  1980  in  Order  No,  106. 
That  definition  was  the  product  of  a 
rulemaking  proceeding,  and  was  used  by 
the  Commission  without  objection  until 
it  was  superseded  in  1982  by  the 
definition  that  the  Ninth  Circuit 
subsequently  invalidated  in  Tulalip.  By 
this  final  rule,  in  addition  to  formally 
deleting  the  regulatory  provisions 
invalidated  in  Tulalip.  we  complete  the 
process  of  restoring  the  status  quo  ante 
by  formally  reinstating  in  %  4.30(b)(4)(iii) 
of  the  regulations,  the  definition  of  dam 
that  had  been  in  the  regulations  before  it 
was  superseded  by  the  definition 
invalidated  in  Tulalip. 

3.  Specific  Requests  of  CSOS 

CSOS  requests  that  the  Commission 
define  natural  water  feature  in  a  manner 
that  'conform[sj  to  statutory 
authority."  ^^  The  Commission  does  not 
have  to  define  natural  water  feature  to 
"conform  to"  statutory  authority 
because  it  has  already  returned  to  the 
statutory  language  of  section  408(b)  of 
PURPA  in  the  Pigeon  Cove  orders. 

CSOS  also  wants  the  Commission  to 
revoke  all  case-specific  exemptions 
"issued  under  Order  413."  ^*  By  this,  the 
Commission  assumes  CSOS  means  all 
case-specific  exemptions  issued  under 
the  regulations  that  were  invalidated  by 
the  Tulalip  decision.  In  fact,  the 
Commission  has  issued  no  case-specific 
exemptions  under  those  regulations.  The 
regulations  have  been  invalid  and  of  no 
effect  since  the  Tulalip  decision  and 
they  do  not  (and.  since  Tulalip  did  not) 
represent  Commission  practice  with 
regard  to  natural  water  feature 
exemptions. 

Finally,  CSOS  asks  the  Commission  to 
suspend  processing  all  exemption 
applications  in  order  to  convert 
applications  to  "license 
applicalion[8l."  =*  This  request 


illustrates  that  CSOS'  primary  objeclion 
is  with  the  Commission's  response  to  the 
Tuloiip  decision  and  the  Pigeon  Cove 
orders.*"  The  Commission  did,  in  fact, 
give  developers  the  opportunity  to 
convert  issued  and  applied-for 
exemptions  that  were  invalid  under 
Tulalip  to  license  applications  in  the 
Eagle  Power  and  Snowbird  orders." 

In  objecting  to  the  provisions 
redesignated  in  Order  No.  413.  CSOS 
cites  to  SS  4.30(b)(4)  and  4.30(b)|221(ii)  of 
the  Commission's  regulations  and  not  to 
the  redesignated  provisions  {i.k.. 
§  4.30(b)(27){ii)(C)  (1)  and  (2)).  The 
Commission  interprets  CSOS'  cite  to 
i  4.30(b)|4)  as  a  ctte  to  54,30(b][4)(iii). 
Section  4.30(b)(4)(iii)  contains  the 
invalid  definition  of  "dam"  that  was 
redesignated  in  Order  No.  413.  To  the 
extent  CSOS's  second  filing  objects  to 
the  invalid  provisions  in  §§  4.30(b}(4)(iii) 
and  4.30(b](27)(ii)(C]  (1)  and  (2).  this 
order  grants  CSOS's  request  to  revoke 
those  regulations.  As  discussed  above. 
this  order  also  reinstates  in 
S  4.30(b)[4](iii)  the  original  definition  of 
dam.  For  the  reasons  discussed  below, 
the  Commission  denies  CSOS's  request 
for  relief  with  respect  to 
S  S  4.30(b)(22)(ii|  and  4.103(c)(1).  and 
dismisses  CSOS's  request  for  relief  with 
respect  to  4.111(a)(1). 

(i)  Section  4.30(b)(22)(ii).  Section 
4.30(b)(22)(ii)  defines  "project"  for  the 
purposes  of  an  application  for 
exemption  of  a  small  hydroelectric 
power  project  to  include  "any  diversion 
structure  other  than  a  dam  and  any 
associated  water  conveyance  facility, 
power  plant,  primary  transmission  line. 
and  other  appurtenant  facility  if  a 
natural  water  feature  other  than  a  lake 
or  similar  natural  impoundment  is  used 
for  power  generation."  This  definition  of 
"project"  was  established  by  the 
Commission  Order  No.  106.  which  also 
separately  defined  "small  hydroelectric 
power  project."  "* 

The  preamble  to  Order  No.  106 
indicates  an  intent  to  define  "project" 
more  narrowly  than  the  definition  of 
"proiect"  in  section  (3)111)  of  the  FPA.^» 


"  |Bnuar>  12. 1968  filing  of  CSOS  p.  Z 


**  See  cased  died  tupra  note  ICL 

'^  ^  The  Pigeon  Cove  t  order  only  applied  to  tboM 
exemptioiu  Uiai  utili2«d  valid  natural  water 
feature*  In  light  of  Tulalip. 

'*  Exemption  from  All  or  Pari  of  Perl  I  of  the 
Federal  Power  Act  of  Small  Hydroelectnc  Power 
Projects  With  An  Inilalled  Capacity  of  Five 
Megawatts  or  l^ss.  45  FR  76115  (Nov.  IS,  1960) 
FERC  Stats,  h  Regs.  IRegulatiomi  Preambles  1077- 
1981]  \  30.204  (Nov  7. 1960). 

'•  Section  3(n|  of  the  FPA  defines  "project"  as  a 

complete  unit  of  improvement  or  develupmenl. 
consiattng  of  a  power  house,  all  water  conduits,  till 
darna  and  appurtenanl  works  and  structures 
(including  navigation  s(niclures)  which  are  a  pert  of 
Canlinoei) 
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Under  section  (3)(11)  of  the  FPA.  a 
"complete  unit  of  development*  might 
include  more  than  one  impoundment 
and  a  series  of  hydraulirally 
coordinated  dams.  Therefore,  a 
iiJirrower  defmition  of  project  was 
iidcpied  to  exclude  all  dams, 
impoundments  and  powerhouses  in  a 
largr  coordinated  unit  of  development, 
"Small  hydroelectnc  power  project"  was 
separately  defined  as  either  a  project 
that  would  use  the  water  power 
potential  of  an  existing  dam  to  generate 
electricity  or  a  project  that  would 
generate  eleclricily  using  a  natural 
water  feature  without  the  need  for  a 
dam  or  man-made  impoundment. 

CSOS's  reasons  for  objecting  to 
§  4.30{b)(22)(ii)  are  not  clear.  Section 
4.30(b)(22)(ii)  was  nut  affected  by  the 
Tulalip  decision.  Section  4.30(b)(22)(il) 
was  promulgated  in  Order  No.  106  in 
1980.  The  regulations  that  were 
invalidated  by  the  Tulalip  decision  were 
promulgated  in  1982  in  Order  No.  255 
and  Order  No.  255  did  not  amend  the 
definition  of  project  in  \  4.30[b)(22)(ii). 
CSOS  has  not  articulated  any  reason  for 
objecting  to  §  4.30tb)(22)(ii).  and  we  do 
not  perceive  any  reason  to  amend  or 
revoke  it.  Accordingly.  CSOS  request  to 
revoke  the  regulation  is  denied. 

lii)  Section  4.103fc)(ll  CSOS  alleges 
thai  §  4.103(c)ll)  is  invalid  under  the 
FPA.  Section  4.103(r.)(1)  provides  for 
waiver  of  the  provisions  in  §S  4.102 
through  4.107  of  the  Commission's 
regulations  [i.e..  the  regulations 
governing  case-specific  exemptions  from 
licensing).  Section  4.103(c)(1)  is  well 
within  the  Commission's  authority  under 
sections  405  and  408  of  PlIRPA.  We 
construe  CSOS"  intent  as  objecting  to 
the  second  paragraph  In  §  4.1031c). 
which  allows  an  applicant  to  receive  h 
waiver  of  the  regulations  that  were 
invalidated  by  the  Tulalip  decision,*" 
Again.  lo  the  extent  CSOS  is  requesting 
levocation  of  |§  4.103(c)(2)  and  not 
§  4  103(c)(1).  our  order  today  grants 
CSOS's  request.  These  regulations  do 
not  and  have  not  represented 
Commission  practice  since  the  Pigeon 
Cove  orders. 

[ui)SectJon  4.JJJ(alf7).  Finally,  CSOS 
requests  that  the  Commission  revoke 


said  unit,  and  atl  storage,  diverting  ot  forf-tiay 
ff  servuirs  directly  connected  Iherewilh.  the  primary 
line  or  lines  transmtUliig  power  therefrom  lo  the 
paint  of  lunction  wiih  the  distnbulion  system  or 
With  iho  interconnpcted  primary  Iranvrntssion 
avKtem.  all  miscetlammue  slruclures  used  and  uspfut 
tn  connecbon  with  wiid  unit  or  any  part  thervof.  end 
all  Wilier  nghis.  nghu-of-way.  ditches  dams. 
resff^'oirs.  Lands,  ur  interest  in  lands  the  Lse  and 
ticciipancy  of  which  are  necessary  or  iipprupriatc  in 
the  mainienartce  and  operation  of  such  unit 

16  use  TSStlWZI 

*"  Uiai  la,  tlte  height  and  water  retention 
lunjta boos  m  U  4  301 1>  1(27 t(|il(c|(l),|2]. 


5  4.lillaHl)of  its  regulations.  This 
request  is  moot,  and  therefore  is 
dismissed.  Section  4.111  was  removed 
from  the  Commission's  regulations  on 
October  20. 1987.* ' 

IV.  Envimnmonlal  Slateroent 

Commission  regulations  require  thai 
an  environmental  assessment  or  an 
environmental  impact  statement  must  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  adverse 
effect  on  the  human  en\ironment-*'  The 
Commission  has  categorically  excluded 
certain  actions  from  this  requirement  as 
not  having  a  significant  effect  on  the 
human  environment.*^  No 
environmental  consideration  is 
necessary  for  the  promulgation  of  a  rule 
that  IS  clarifying,  corrective,  or 
procedural  or  that  does  not  substantially 
change  the  effect  of  legislation  or 
regulations  being  amended.**  This  final 
rule  is  corrective  in  nature.  The  rule 
simply  removes  invalid,  outdated 
provisions  from  the  Commission's 
regulations. 

V.  Regulator)  Flexibility  Act 

The  Regulator)  Flexibility  Act 
(RFA)  "^  requires  rulemakings  to  either 
contain  a  description  and  analysis  of  the 
impact  the  rule  will  have  or  small 
entities  or  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  final  rule  will  have  no  economic 
impact  on  small  entities.  The  rule  merely 
revokes  invalid  regulations  that  have 
not  represented  Commission  practice 
since  1984. 

VI.  Paperwori.  Reduction  Act 

The  Paperwork  Reduction  Act 
(PRAl  **  and  the  Office  of  Management 
and  Budgei's  (0MB)  regulations  *' 
require  that  OMB  approve  certain 
infonoalion  collection  requirements 
imposed  by  agency  rule.  This  final  rule 
does  not  impose  any  information 
collection  requirements. 


*'  Sp~,  Enemption  from  Ucensing  Requirements 
of  Part  1  of  the  Federal  Power  .\cH  of  a  Calettury  of 
Sawil  Hydroelectnc  Power  t*roiecU  with  ^n 
Insliillrd  Capaaty  of  S  Megawatts  or  ien  52  FR 
396Z6  (Oct  23. 1907):  111  f'EKC  Slals.  A  Rega  %  .lam 
(OclZP.  1BB7) 

"  Rt.-jfulttlmn&  Implementiog  Nation 
tiivironmenlai  Policy  Act,  52  FR  47.887  (Drr  1", 
ISIPJ  111  PERC  S<els  ft  Bejti  |  MTg:)  (Oct  10, 19B~1 

"ISCFH  3110.4  119S7) 

"  16  CFf(  MO.^aHZtrm  (1W71 

"  S  VS.C.  SOl-ei^  (1982), 

*'  44  U.S  C.  Uai~3S2D(1W2) 

*'SCFR  1320 13(19871 


VU.  Notice  and  Comment  and  Effective 
Date 

The  Administrative  Procedure  Ac( 
(APA)  **  requires  rulemakings  to  be 
published  in  the  Federal  Register.  The 
APA  also  mandates  that  an  opportunity 
for  comment  be  provided  when  an 
agency  promulgates  regulations.  Notice 
and  Comment  are  not  required  under  the 
APA  when  the  "agency  for  good  cause 
finds  thai  notice  and  public  procedure 
thereon  are  impracticable,  unnecessary, 
or  contrary  lo  the  public  interest."  ** 
The  Commission  finds  that  notice  and 
comment  are  unnecessar\'  for  this 
rulemaking  The  Commission  is  roere!> 
removing  certain  provisions  from  its 
regulations  that  are  invalid  and  have 
been  of  no  effect  since  the  Tulalip 
decision.  This  rule  is  effective  October 
21, 1S8& 

List  of  Subjects  in  la  CFR  Part  4 

Electric  power.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  4.  Chapter  1. 
Title  18.  Code  of  Federal  Regulations,  as 
set  forth  below. 
by  ihb  Commissioo. 
Lois  D.  CasbeU. 

PART  4— LICENSES,  PERMITS, 
EXEMPTIONS  AND  DETERMINATION 
OF  PROJECT  COSTS 

1.  The  authority  citation  for  Pari  4 
continues  to  read  as  follows: 

Authority:  Federal  t»owef  Act.  16  \JSC 
79la~&iSr.  an  amended  by  the  Eleclnc 
Consumers  Prnlection  Act  of  1986.  Poh.  I,  99- 
495:  Public  Utility  Regulatory  Poliaes  Act  of 
1976, 16  use,  2tm-^b4b  nmZ].  Uepartmeni 
of  EnerRj-  Organization  Act.  4;.'  L'-S.C  "101- 
7352  (19821:  EO.  12009.  3  CFR  1978  Comp„  p 
142. 

2.  In  §  4.30.  paragraphs  (b)(4)(iii)  and 
(b)(27)  are  revised  to  read  as  follows: 

§  4.30    Appltoability  and  deflnttions. 

tb)  •    '   • 

(4)  •   *   • 

(iii)  "Dam."  for  the  purposes  of 
provisions  governing  application  for 
exemption  of  a  small  hydroelectric 
power  project,  means  any  structure  for 
impounding  water,  including  any 
diversion  structure  that  is  designed  to 
obstruct  atl  or  substantially  all  of  the 
fiow  of  a  natural  body  of  water. 


'•5U.S.C  S5l-55B(1«2) 
••5ltSCS531h>fB)I19MI. 
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iZ7]  "Small  hydroelectric  povver 
project"  means  any  project  in  which 
capacity  will  be  mstalled  or  increased 
after  the  date  of  notice  of  exemption  or 
application  under  Subpart  K  of  th:s 
chapter,  which  will  have  a  total 
mstalled  capacity  of  not  more  than  5 
MW.  and  which: 

(i)  Would  utilize  for  electric  power 
generation  the  water  power  potential  of 
dn  existing  dam  that  is  not  owned  or 
operated  by  the  United  States  or  by  an 
instrumenlaliy  of  the  Federal 
Government,  including  the  Tennessee 
Valley  Authority;  or 

{ii)(A)  Would  utilize  for  the  generation 
of  eiectricity  a  natural  water  feature, 
such  as  a  natural  lake,  waterfall,  or  the 
gradient  of  a  natural  stream,  without  the 
need  for  a  dam  or  man-made 
impoundment;  and 

( B)  Would  not  retain  water  behind 
duy  structure  for  the  purpose  of  a 
storage  and  release  operation. 

3.  In  §  4  103,  paragraph  (c)  is  revised 

to  read  as  follows: 

%  4.103    General  provi«tons  for  cas*- 
spectflc  axeniptlon. 

(c)  Waiver.  In  applying  for  case- 
specific  exemption  from  licensing,  a 
qualified  exempbon  applicant  may 
petition  under  §  365.207  of  this  chapter 
for  waiver  of  any  specific  provision  of 
§5  4-102  through  4.107,  The  Commission 
will  grant  a  waiver  only  if  consistent 
with  section  408  of  the  Energy  Security 
Act  of  1960. 

;FR  Doc.  88-21502  Filed  9-20-«8;  845  am] 
BILLfNO  COOC  ff717-0f-4l 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

IPP  SF3611/R977;  FnL-3450-9! 

Pesticide  Tolerance  for  Metolachlor 

AGENCY:  Environmental  Protection 
Agency  (EPA) 
ACTION:  Final  rule. 

summary:  This  rule  establishes  a 
tolerance  for  combined  residues  of  the 
herbicide  metolachlor  and  its 
metabolites  in  or  on  nongrass  animal 
feeds  (forage,  fodder,  straw,  and  hay) 
groups.  This  regulation  to  establish  the 
maximum  permissible  level  for  residues 
of  the  herbicide  in  or  on  the  raw 
agricultural  commodities  (RACs)  was 
requested  by  the  Ciba-Geigy  Corp- 
EFFECnvEDATt  September  21.  1968. 
ADDRESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110|, 


Environmental  Protection  Agency.  Room 
3708.  401  M  Street  SW  .  Washington.  DC 
20460 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  F  Mountfort.  Product  Manager 
(PMJ  23.  Registration  Division  (TS- 
767C|.  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  Room 
237.  CM  92, 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  (703) 
557-1830. 

SUPPLEMENTARY  rNFORMATION:  A  notice 
was  published  in  the  Federal  Register  on 
May  25.  1968  (53  FR  18897)  that  Ciba- 
Geigy  Corporation.  PO.  Box  11422, 
Greensboro.  NC  27409.  had  filed  a 
petition  f8F3611)  with  EPA.  This  petition 
proposed  that  40  CFR  180-368(b)  be 
amended  by  establishing  tolerances  for 
combined  residues  of  the  herbicide 
metolachlor  (2-chloro-jV-(2-ethy!-€- 
methylphenyl)-A'-(2-methoxy-l- 
methylethytjacetdmide]  and  its 
metabolites,  determined  as  the 
derivatives  2-[(2-ethyl*6- 
methylphenyl)aminoJ-l-propanol  and  4- 
{2-ethyl-6-methy!phenyl)-2-hydroxy-5- 
methyl-3-morpholinone.  each  expressed 
as  the  parent  compound  in  or  on  the 
RACs  nongrass  animal  feeds  group  at 
3.0  parts  per  million  (ppm)  when  present 
therein  as  a  result  of  application  to  the 
growing  crops  listed  in  40  CFR 
lB0.388(a)-  No  comments  were  received 
in  response  to  the  notice  of  filing. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought. 

The  data  considered  in  support  of  the 
tolerance  include: 

1.  A  90-day  dog  feeding  study  with  a 
no -observed -effect  level  (NOEL)  of  500 
ppm  (12.5  miUigrams/kilogram  (mg/kg)). 

2  A  &-month  dog  feeding  study  with  a 
NOEL  of  100  ppm  (2  5  mg/kg). 

3  A  rat  teratology  study  with  no 
teratogenicity  and  fetotoxicity  at  the 
highest  dose  tested  (HDT)  of  360  mg/kg. 

4  A  rabbit  teratology  study  with  a 
mafema!  NOEL  of  120  mg/kg  and  no 
teratogenicity  and  fetotoxicity  at  the 
HDT  of  360  mg/kg. 

5.  A  two-generation  rat  reproduction 
study  with  a  reproductive  NOEL  of  300 
ppm  [15  mg/kg)  and  a  lowest-efTect  level 
(LEL)  of  1.000  ppm  (50  mg/kg). 

6.  A  mouse  dominant-lethal  study 
negative  for  mutagenic  effects. 

7  An  Ames  mutagenicity  assay. 
negative  for  mutagenic  effects,  and  a  2- 
year  mouse  oncngenicity  study  with  no 
observed  oncogenic  potential  at  30. 
1,000.  and  3,000  ppm  (428  mg/kg.  HDT). 

8-  A  repeated  2-year  mouse 
oncogenicity  study  with  no  observed 


oncogenic  potential  at  the  same  dose 
levels  as  the  original  study. 

9-  A  2-year  chronic  feeding/ 
oncogenicity  study  in  the  rat  (IBT 
vahdated,  core  supplementary)  al 
dietary  doses  of  0.  30.  300.  and  3,000  ppm 
with  a  statistically  significant  increase 
in  primary  liver  neoplasms  in  females  at 
the  high-dose  group  (3.(KX)  ppm). 

10.  A  repeated  2  year  chronic  feeding/ 
oncogenicity  study  in  the  rat  conducted 
at  the  same  dietar>'  doses  as  the  original 
study  with  a  systemic  NOEL  of  300  ppm 
(15  mg/kg).  a  systemic  LEL  of  3.000  ppm 
(testicular  atrophy),  and  a  statistically 
significant  increased  incidence  of 
neoplastic  liver  nodules  and 
proliferative  hepatic  lesinns  m  females 
in  the  high-dost^  group  (3,000  ppm). 

The  Agency  has  concluded  that  the 
available  data  constitute  limited 
evidence  for  carcinogenicity  of 
metolachlor.  Metolachlor  is,  therefore. 
tentatively  classified  as  a  Category  C 
carcinogen  (lunited  evidence  of 
carcinogenicity  in  animals)  based  on  the 
following  considerations: 

1.  The  oncogenic  responses  observed 
in  rats  were  confined  to  the  high-dose 
females  at  one  site  (liver). 

2.  The  proliferative  liver  lesions 
observed  in  rats  were  primarily  benign 
(neoplastic  nodules  in  6  of  60  animals) 
rather  than  hepatocellular  carcinomas  (1 
of  60  animals).  There  was  no  apparent 
difference  in  the  lime-to-occurrence  of 
the  lesions  (almost  all  liver  tumors  were 
observed  at  terminal  sacrifice). 

3.  Metolachlor  was  not  oncogenic  lo 
mice  under  the  conditions  of  the  2-year 
mouse  oncogenicity  studies. 

4.  An  Ames  mutagenicity  assay  and  a 
dominant  lethal  study  were  negative  for 
mutagenic  effects. 

The  Agency  has  evaluated  oncogenic 
nsk  resulting  from  dietary  exposure  to 
residues  of  metolachlor  based  on  the  rat 
studies  Assuming  100  percent  of  the 
crops  are  treated,  the  "worst  case" 
dietary  nsk  is  calculated  to  be  3  «  10  * 
for  existing  tolerances.  Tolerances 
previously  established  under  40  CFR 
180.368(a}  are  adequate  to  cover 
residues  that  would  result  m  meat.  milk, 
poultry  and  eggs;  therefore,  there  is  no 
incremental  increase  in  risk  from 
establishing  tolerances  for  the  nongrass 
animal  feeds  group. 

Tolerances  have  previously  been 
estal3li5hed  for  residues  of  metolachlor 
ranging  from  0.02  ppm  in  meat.  milk, 
poultry',  and  eggs  to  300  ppm  m  peanut 
forage  and  hay.  Based  on  the  rat  chronic 
feeding  study  with  a  NOEL  of  300  ppm 
(15  mg/kg/day)  for  nononcogenic  effects 
and  using  a  hundred-fold  safety  factor, 
the  acceptable  daily  intake  is  015  mgf 
kg/day.  The  maximum  permuted  intake 
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for  a  eo-kg  human  is  calculated  lo  be  9 
mg/day. 

The  theoretical  maximal  residue 
contribution  (TMRC)  for  existing 
tolerances  is  0,001256  mg/kg/day  for  the 
total  U.S.  population.  The  proposed  use 
will  not  contribute  lo  the  TMRC. 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method,  gas  chromatography, 
is  available  for  enforcement  purposes. 
Analytical  enforcement  methods  are 
currently  available  in  the  Pesticide 
Analytical  Manuals  Volumes  I  and  IL 
There  are  presently  no  actions  pending 
against  the  continued  registration  of  this 
chemical. 

Based  on  the  information  cited  above, 
the  Agency  has  determined  thai  the 
establishment  of  the  tolerances  for 
residues  of  the  pesticide  in  or  on  the 
commodities  will  protect  the  public 
heullh.  Therefore,  the  tolerances  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  .30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objection^ 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  (he  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
lor  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  lo  justify 
the  relief  sought. 

The  Office  of^Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory'  Flexibilitv  Act  (Pub.  L  96- 
354.  94  Stat.  1164.  5  US.C.  601-612).  the 
Adminislralor  has  determined  Ihat 
regulations  establishing  new  tolerances 
(ir  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certificalion 
slalemeni  lo  this  effect  was  published  in 
the  Federal  Register  of  May  4.  1981  (46 
FR  24950). 

(Sec  4«l(dH2|,  eeSlat  512  (21  U.SC 

34(i(d)(2)|) 

Lib!  oF  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

pHted:  Sppiembf  r  9. 1B8n 
Douglas  D.CampI, 
Ui rrt  tor.  Office  vf  Ptfstlcidt  Program!^ 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 


PART  180— {AMENDED) 

1,  The  authority  citation  for  Purl  180 
continues  lo  read  as  follows: 

Aulhorlty:  21  US  C.  .l4fiH. 

2.  Section  180.356(b)  is  amended  by 
adding  and  alphabetically  inserting  the 
commodity  nongrass  animal  feeds 
group,  lo  read  as  follows: 

(f  180  368    Metotachtor;  tolerances  for 
residues. 

lb) •  •  ■ 


Pans  per 
milk>^ 


Noigras*  animal  iee<ts  (loraee.  food©', 
straw,  and  fwy)  group _..., 


(FR  Doc  8ft-2t506  Filed  »-20-8a.  8:45  am) 
WU.MG  COOC  iSiO-SO-W 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
42  CFR  Parts  400  and  430 

45  CFR  Parts  201.  204.  205,  211.  212. 
213.  and  282 

iBERC-433-FC! 

Medicaid  Program,  State  Plans  and 
Grants  to  States 

AGENCV:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Final  rules  with  commeni 

period 

SUMMARY:  These  regulations  amend 
Medicaid  regulations  to  incorporate  the 
applicable  provisions  of  45  CFR  Paris 
2m,  204.  205.  and  213.  The  intent  is  two 
fold— 

•  To  update  and  .simplify  the  existing 
regulations,  as  they  apply  to  the 
Medicaid  program,  to  reflect  current 
organizational  and  staff  titles  (e.g. 
•flCFA  ■  instead  of  "SRS"  or  "the 
Ser\*ice"";  "Regional  Administrator' 
instead  of  "Regional  Medicaid 
Director  ■).  and  minor  procedural 
changes. 

•  To  incorporate  the  revised 
regulation*;  in  42  CFR  Part  430  so  lhat 
users  of  Medicaid  regulations  nerd  not 
search  in  Title  45  for  these  provisions 

These  regulations  also  amend 
regulations  at  45  CFR  Parts  201.  204.  205. 
211.  212.  213.  and  282  relating  In 
federally  assisted  State  public 
assistance  programs  lo  make 


nomenclature  and  other  technical 

changes  to  reflect  changes  in 

organization  and  delegations  of 

authority. 

DATES:  Effective  Date:  These  regulations 

are  effective  October  21. 1988. 

Comment  Date:  We  will  consider 
comments  received  by  November  21. 
1988.  from  anyone  who  considers  that, 
in  the  process  of  redesignating  these 
rules,  we  have,  inadvertently  made 
substantive  changes 
ADDRESSES:  Address  comments  in 
writing  to:  Health  Care  Financing 
Administration.  Department  of  Health 
and  Human  Services.  Attention:  BERC- 
433-FC.  P.O.  Box  26676.  Baltimore. 
Mar>'!and  2120". 

If  you  comment  on  informalion 
collection  requirements,  please  send  a 
copy  of  those  comments  directly  to: 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Room  3002.  New  Executive 
Office  Building.  Washington,  DC  20503 
.Mlention:  Allison  Herron. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
Room  309-G.  Huberi  K.  Humphrey 

Building.  200  Independence  Avenue. 

SW..  Washington,  DC.  or. 
Room  132,  East  High  Rise  Building.  6325 

Security  Boulevard.  Baltimore, 

Maryland 

In  commenting,  please  refer  to  file 
code  BERC-533-FC.  Comments  will  be 
available  for  public  inspection  as  they 
are  received,  beginning  approximately 
three  weeks  from  today,  in  Room  30^i 
of  the  Department's  offices  at  200 
Independence  Avenue.  SW.. 
Washington,  DC.  on  Monday  through 
Friday  of  each  week  from  6:30  a  m.  to 
5:00  p  m.  (phone;  202-245-7890) 
FOR  FURTHER  INFORMATION  CONTACT. 
Luisa  V  Iglrsias.  (202)  245-0383 
SUPPLEMENTARY  INFORMATION: 

Background 

45  CFR  Part  201  was  published  in  1970 
when  the  Social  and  Rehabilitation 
Service  (SRS)  was  a  major  component  of 
the  Department,  responsible  for  all  the 
Federally  assisted  State  public 
assistance  programs-  Accordingly,  the 
provisions  of  45  CFR  Pari  201  applied  lo 
the  financial  assistance  programs  under 
titles  I.  IV-A.  X.  XIV,  and  XVI  of  the 
Social  Security  Act  and  to  the  medical 
assistance  program  (Medicaid)  under 
title  XIX  of  that  Act. 

Under  the  Secretar>'s  Executive 
Order  of  March  8. 1977.  the  Department 
was  extensively  reorganized.  The  SRS 
ceased  to  exist  and  HCFA  was  created 
and  assigned  responsibility  for 
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Medicaid.  Medicare  (ihe  Federal  health 
insurance  proj^am  previously 
administered  by  the  Social  Security 
Adminis'ration).  and  iht?  Professional 
Standards  Review  projjram  which  was 
transferred  from  the  Public  Health 
Service  component  of  the  Department. 

The  regulations  for  the  HCFA 
programs  werr  scattered  among  three 
different  CFR  titles  as  follows. 

Title  20 — Employees'  Benefits 
Chapter  \U — Social  Security 
Administration 
(Medicare  regulations) 
Title  42— Public  Health 

(Professional  Standards  Review 

regulations) 

Title  4>— Public  Welfare 

Chapter  U — Social  and  Rehabilitation 
Servn.e 

[Medicaid  regijlations] 

On  September  30.  1977.  a  new  Chapter 
IV — Health  Care  Financin>l 
Administration,  was  established  id  Title 
42  and  most  of  the  regulations  pertaining 
to  the  three  HCF.^  programs  were 
transferred  to  the  new  chapter.  45  CFR 
Parts  2m,  204.  205.  and  213  could  not  be 
■  transferred"  because  they  also  applied 
to  the  financial  asssistance  programs 
and.  in  part,  to  the  social  services 
programs  under  tide  XX  of  the  Act 
Early  attempts  to  segregate  r?T?ulation8 
for  Medicaid  and/or  soaai  services 
foundered  primarily  on  the  issue  of  how 
much  uniformity  of  language  could  and 
should  be  retained  in  setting  up  the  3 
sets  of  regulations.  With  the  perspective 
gained  since  the  1977  reorganization,  we 
are  now  ready  to  set  forth  in  42  CFR 
Chapter  iV  the  title  45  ronlent  that 
pertains  to  Medicaid. 

Purpose  and  Scope 

These  regulations  have  a  twofold 
purpose: 

1.  To  update  and  simplify  the  existing 
regulations,  as  they  apply  to  the 
Medicaid  program,  to  reflect  current 
organizational  and  staff  titles  (e.g. 
■HCFA"  instead  of  "SRS"  or  "the 
Service",    Regional  Administrator" 
instead  of  "Regional  Medicaid 
Director"],  and  minor  procedural 
changes. 

2.  To  incorporate  the  revised 
regulations  in  42  CFR  Part  430  so  that 
users  of  Medicaid  regulations  need  not 
search  in  Title  45  for  these  provisions. 

The  regulations  transferred  to  Part  430 
are  based  on  various  provisions  of  the 
Social  Secunty  Act,  Section  1901  of  the 
Act  requires  an  approved  State  plan  for 
any  State  seeking  Federal  financial 
participation  [FFP]  tn  the  nperation  of  a 


medical  assistance  program  under  title 
XIX.  Section  1902  of  the  Act  specifies 
the  required  content  of  the  State  plan. 
Section  1904  of  the  Act  authorizes  the 
Secretary  to  withhold  FFP. 
prospectively,  after  notice  and 
opportunity  for  a  hearing,  if  the  Slate 
plan  is  changed  so  as  not  to  comply 
with,  or  is  not  administered  in 
accordance  with,  the  requirements  of 
section  1902. 

Sections  ni6{a)(1)  and  1915(f)  of  the 
Act  authorize  the  Secretary  to  approve 
or  disapprove  a  Slate  plan  or  State  plan 
amendments  submitted  by  a  Slate. 
Section  in6(a)[2)  gives  Slates  the  right 
to  a  reconsideration  of  the  Secretary's 
determination  to  disapprove  a  State 
plan  or  Stale  plan  amendment  through 
admimstnitive  hearings  Under  the 
provisions  of  section  1116(a|(3).  Stales 
also  are  entitled  to  file  for  judicial 
review  by  the  appropnale  U.S.  Court  of 
Appeals  of  a  finail  determination  to 
disapprnvp  a  Slate  plan  or  State  pUn 
amendment  and  of  a  final  determination 
to  withhold  payments  tiecause  the  State 
plan  nn  longer  complies  with,  or  it  not 
administered  in  accordance  with  section 
1902. 

Section  in&(c)  of  the  Act  authorizt:a 
denial  or  withholding  of  FFP  based  on 
Ihe  Secretary's  initial  determination 
even  if  there  is  a  reconsideration 
pending.  However,  this  section  provides 
for  restitution  in  lump  sum  of  any  funds 
Ihe  Secretary  subsequently  determines 
were  withheld  or  otherwise  denied 
based  on  an  incorrect  determination. 

Section  1116(d)  of  the  Act  gives  States 
the  right  to  appeal  (to  the  Departmental 
Crant  Appeals  Board)  a  disallowance 
for  amounts  the  Slate  has  expended  and 
claimed  on  its  expenditure  report  for 
FFP. 

Since  the  Medicaid  provisions  will 
now  appear  in  42  CFR  Part  430.  certain 
technical  changes — removal  of  all 
references  to  Medicaid  and  Medicaid 
staff— had  to  be  made  in  45  CFR  Parts 
201.  204.  and  205. 

We  have  taken  advantage  of  this 
opportunity  to  update  the  Title  45  rules 
to  reflect  changes  in  organization  and 
delegations  of  authority  for  the  financial 
assistance  programs  under  btlea  I.  IV-A. 
X.  XIV,  and  X\'l  l.\ABD)  of  the  Social 
Security  Act.  A  notice  published  in  the 
Federal  Register  on  April  4.  19H6  at  51 
FR  11641  established  the  Family  Support 
-Administration  and  transferred 
responsibility  for  these  Financial 
(issistance  programs  from  the  Social 
Security  Administration.  A  notice 
published  in  the  Federal  Register  on 
October  6.  19B8  at  51  FR  SS.'iei  set  forth 
the  details  of  organization,  functions, 
and  delegations  of  authority  of  the  new 
Family  Support  Administration. 


The  nomenclature  changes  now  being 
made  in  the  Title  45  rules  reflect  some 
changes  made  in  1977,  as  well  as  those 
discussed  above  in  1986.  In  45  CFR 
204. 4,  it  was  necessary  also  lo  correct 
outdated  cross-references  and  to  reflerl 
removal  of  content  from  ciled 
regulations. 

Provisioos  uf  the  Medicaid  Relations 

The  new  Subpart  B  of  Part  430 
describes  the  Stale  plan  and  speafies  its 
format,  content,  and  purpose;  and  sets 
forth  the  policies  and  procedures  that 
apply  to  the  submittal,  review,  end 
approval  or  disapproval  of  Slate  plans 
and  plan  amendments,  the  right  to 
administrative  review,  and  the  effective 
dates  of  State  plans  or  plan 
amendments. 

The  rules  have  always  requ;n:d  that 

State  plans  and  State  plan  amendments 

be  submitted  for  review  bv  the  Governor 

■or  his  designee"  (45  CFR  201.3(a)). 

Section  430.12(b)  makes  clear  that — 

•  Submission  is  not  required  if  the 
Ciovemor  d»?signates  the  head  of  the 
Medicaid  ai^ency;  and 

•  The  rule  docs  not  apply  lo 
preprinted  State  plan  amendments  thai 
are  developed  by  HCFA  and  that 
provide  no  options  for  the  Stales. 

The  new  Subpart  C  describes  the 
grants  process  and  sets  forth  the  policies 
and  procedures  thai  pertain  to  the 
following: 

•  Program  reviews  and  audits. 

•  Withholding  of  Federal  funds  when 
the  Stale's  plan  or  its  practice  under  the 
plan  fails  lo  comply  with  Federal 
requirements. 

•  Tlie  right  lo  iudicial  review  of  plan 
disapproval  or  withholding  of  funds. 

•  Deferral  of  claims  for  FFP. 

•  Disallowance  of  cliiims  for  FFP. 

•  Repayment  of  Federal  funds  by 
installments. 

The  new  Subpart  D  sets  forth  the 
policies  and  procedures  for  hearings  on 
the  issue  of  whether  a  Slate's  Medicaid 
plan,  or  proposed  plan  amendments,  or 
its  practice  under  the  plan,  meet  or 
continue  lo  meet  Federal  requirements- 
Waiver  of  Proposed  Rulemaking 

These  rules  make  no  substantive 
changes  in  current  regulations.  The 
changes  Ihey  make  are  technical  (to 
update  the  content  and  procedures)  or 
editorial  [to  simplify  and  clarify  the 
language).  Transfer  uf  the  rules  to  42 
CFR  Chapter  fV  makes  it  easier  for 
users  of  Ihe  Medicaid  regulations  to 
locate  these  provisions  and  to  relate 
them  to  other  Medicaid  rules. 
Conforming  changes  to  the  regulations 
under  Title  45  reflect  organizational 
changes  and  delegations  of  authority 
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only.  Under  these  circumstances,  we 
find  that  there  is  good  cause  to  waive 
proposed  rulemaking  procedures  and 
issue  the  regulations  in  final  form. 
However,  as  indicated  under 
"COMMENT  DATE '.  we  will  consider 
any  comments  received  within  60  days 
of  publication,  from  anyone  who 
believes  that,  in  the  process  of  updating, 
clarifj'ing.  and  renumbering  these  rules, 
we  have  inadvertently  made  substantive 
changes.  Although  we  cannot 
acknowledge  or  respond  to  individual 
comments,  if  we  make  changes  in  these 
rules,  we  will  discuss  the  comments  in 
the  preamble  to  the  revised  rules. 

Regulatory  Impact  Statement 

Executive  Order  12291 

Executive  Order  12291  requires 
agencies  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
regulation  that  is  likely  to  have  an 
annual  economic  impact  of  $100  million 
or  more,  cause  a  major  increase  in  costs 
or  prices,  or  meet  other  thresholds 
specified  in  section  1(b)  of  the  order. 

Since  these  rules  merely  update  and 
redesignate  provisions  that  are  currently 
in  effect  without  substantive  change,  we 
anticipate  ver>'  slight  if  any  economic 
impact.  Accordingly,  an  impact  analysis 
is  not  required. 

Regulatory  Flexibility  Act 

We  customarily  prepare  and  publish  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612)  for  any 
regulation  that  will  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities".  A  small  entity 
is  defined  as  a  small  business,  a 
nonprofit  enterprise,  or  a  governmental 
jurisdiction  (such  as  a  county,  city,  or 
township)  with  a  population  of  less  than 
50.000. 

We  have  determined,  and  the 
Secretary  certifies,  thai  since  these  rules 
contain  no  substantive  changes,  they 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act 

Section  430.30  of  this  final  rule 
contains  information  collection 
requirements  that  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980.  with  control 
numbers  0938-«)67  and  0938-0101.  If  you 
comment  on  these  requirements,  please 
send  a  copy  of  those  comments  directly 
to  OMB  at  the  address  specified  above 
under  "Addresses". 


List  of  Subjects 

■12  CFR  Part  400 

Reporting  and  recordkeeping 
requirements. 

■12  CFR  Part  430 

Grant  programs — health.  Medicaid. 

Derivation  Tabi-e 


Somw  Secoon 


(45  CFB  Ch.  11). 

201.2 
-[  204.2, 

.  20i-3laland204  i 
.  20V3       introduciory       slatemer.i. 

204  2.  and  205  S(a) 
.1  201.3(b) 
.|  20t.3(dJ 

.1  201  3(c)  tirsi  sentence 
-  201  3(c)  second  sentence 
-{  201 .3(e)  and  (0 
'  201.3(0)  third  sentence 
,'  201  4  hrsl  senjence. 
.|  2014  second  and  ttwd  sentences 
,)  201  4  fouin  seniencs 
'  2014  hfth  sentence. 
'  201 .4  sbrth  sentence 
!  201.3(g)  and  205  &(b) 
!  201  5  introductorv  slatomeni 
'  20i.5<a)(i)and(2t. 
\  201  5(aK3) 
j  201.5(b).  (c)  and  (tf). 
j  201 .5<e) 
1  201.10(a) 
I  201  10(t» 

201.13(b). 
]  201  12. 

'201  13. 

I  201  e  (a),  (O.  and  (d) 
!  201  6(e) 
■  201.7 
j  201.15(c). 

;  201.14  (b),  (c)  and  (e)  and  204  4 
201  14(a) 


201  t 


-J  213.1 
..I  213.2, 
..  213  5, 
..'  213.4. 
„  21321 
.'  213  11 

.J  213  12  and  213.13. 
-J  213.14, 
..  213  15. 
..  213.22 
..J  21323 
..I  213  23a 
..I  21354  and  213.25- 
...  213.26. 
J  213.27. 
J  213.28 
..'  213  29 
.. !  213.31 

..{  213.32  ta).  (b).  and  (d) 
...  213.32<C)  and  213.33 


The  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 
A.  42  CFR  Chapter  IV  is  amended  as 

follows; 


PART  400— INTRODUCTION; 
DEFINITIONS 

1.  The  authority  citation  for  Part  400 
continues  lo  read  as  follows: 

Authority:  Sees  1102  and  1871  of  the  Social 
Security  Act  (42  US  C  1302  and  139&hh)  and 
4^  U.SC.  Chapter  35- 

§400.310    (Amended) 

2.  Section  400.310  is  amended  by 
adding,  in  numerical  order,  the  following 
entries: 


430.30 

430.30... 


..0936-006" 
0938-0101 


3.  Part  430  is  revised  lo  read  as 

follows: 

PART  430— GRANTS  TO  STATES  FOR 
MEDICAL  ASSISTANCE  PROGRAMS 

Subpart  A— Introductton.  Genera! 
Provisions 

Ser- 

430.0  Program  description. 

430.1  Scope  of  Subchapter  C 

430.2  Other  applicable  Federal  regulations. 

430.3  Appeals  under  Medicaid. 

Subpart  B— State  Plans 

4.mi0     TheStdleplun. 

430.12    Submittal  of  Stale  plans  and  plan 

amendments. 
430.14    Review  of  State  plan  material. 
4:t015    Basis  »nd  authority  for  action  on 

Stale  plan  material. 
4.1016    Timing  and  notice  of  action  on  Stale 

plan  malenal. 
430-16     Administrative  rexiew  of  action  on 

State  plan  material 
4:h).20    EfTective  dates  of  Slate  plans  and 

pl..n  prnpntiTifnts 

Subpart  C — Grants:  Reviews  and  Audits; 
Withholding  for  Failure  To  Comply:  Deferral 
and  Disallowance  of  Claims:  Reduction  of 
Federal  Medicaid  Payments 

4Ji),.«J      OiaI:i»  j.TJui-euuffa, 

430.32  Program  reviews. 

430.33  Audits. 

43035    Withholding  of  piiyment  for  failure  to 
comply  with  Federal  requirements. 

430.38    Judicial  review. 

430.40    Deferral  of  claims  for  FFP. 

430.42    Disallowance  of  claims  for  FFP. 

430  45    Rcduciinn  of  Federal  Medicaid 
payments. 

4.30  46    RcpQ>-meni  of  Federal  funds  by 
installments. 

Subpart  D— Heanngs  on  Conformity  of 

State  Medicaid  Plans  and  Practice  to 

Federal  Requirements 

430(41     Scop" 

430.f>2     Records  to  be  public- 

430.63  Filing  and  service  of  papers. 

430.64  Suspension  of  rules. 

430  66    Designation  of  presiding  oHicer  for 

hearing. 
430.70    Notiue  of  hearing  or  opportunity  for 

hearing. 
430.72    Time  and  place  of  hearing. 
430.74    Issues  at  hearing. 
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430  76     Piirltes  io  ibe  hearing. 

43080     Authority  of  the  prv 5niing  officer. 

4i0  83     Rights  of  parties. 

4i0-fi6     Discovery. 

4.10  88    F.vidence. 

430  <*)     Exclusion  from  hparinj}  for 

miscondiicl 
400-92     Un8pfm»ar^  written  mHtenal. 
430  W     Officirtl  rrHP.5cnpt. 
430  9fi     Record  tor  decision. 
430  ia>     Pusihe-innj?  bnefa. 
4 10  102     Decisions  following  heannft- 
4.30  HH     Derisions  thai  affect  FFP 

Authorityr  Sec   1102  of  the  Social  Security 

Ac!  142  L's't:  no:) 

Subpart  A— Introduction;  General 
Provisions 

§  430.0    Program  description. 

Tide  XIX  of  the  Social  Security  Act, 
enacted  in  1965.  authorizes  Federal 
grants  to  States  for  mpdira!  assistance 
to  low-income  persons  who  are  dKe  65 
or  over,  blind,  disabled,  nr  members  of 
families  with  dependent  children  or 
qualified  pregnant  women  nr  children. 
The  program  is  jointly  nn.inced  b>  the 
Federal  and  State  governments  anil 
administerpd  by  Slates.  Within  broad 
Federal  rules,  each  State  decides  eligible 
groups,  types  and  range  of  services, 
payment  leveU  for  sei^ices.  and 
adminislrattve  and  operating 
prijcedures  Payments  for  services  are 
made  directly  by  the  State  to  the 
individuals  or  entities  that  furnish  the 
services- 

§  430. 1    Scope  of  Subchapter  C. 

The  regualtinns  in  Subchapter  C  set 
f'tr'h  State  plan  requirements, 
standards,  procedures,  and  conditions 
fur  obtaining  Federal  rinancial 
participation  (FFP).  Each  part  (or 
subpart  of  section)  in  the  subciiapter 
describes  the  specific  statutory  basts  for 
the  regulation.  However,  where  the 
basi.«i  IS  the  Secretary's  general  authority 
to  issue  regulations  for  any  program 
under  the  Act  (section  1102  of  the  Act^ 
or  his  general  authonty  lo  presTTtbe 
State  plan  requirements  n*-eded  for 
proper  and  eflficienl  administration  of 
the  plan  (section  1902(aH4l).  those 
statutory  provisions  are  sitr.ply  cited 
without  further  description. 

§430.2    Other  applicable  Federsi 

refutations. 

Other  ^e^Kulation8  applicable  to  State 

Mcdu  ')iJ  pru^rams  include  the 
fi.!i...w;r.^ 

iH|  5CFR  Part  900.  Subpart  F 
Administration  of  the  Standards  for  a 
Merit  System  of  Personnel 
Administration. 

[\i\  The  following  HHS  Regulations  in 
45  CFR  Subtitle  A: 

Pari  16— Departmeni  Grant  AppeuLs  Pmce»s 
Part  '4 — Adrainislration  of  Grant*. 


Pan  flO — Nondiscnrnmation  Under  Projjram* 
Receiving  Federal  Assistance  Through  the 
Department  of  Health  and  Human  Services: 
F.ffectuatton  of  Title  VI  of  the  Civil  Rights 
Act  of  IBM. 

Purt  81— Practice  and  Procedure  for  Hearings 
Under  45  CFR  Part  ao 

Part  84 — Nondiscrimination  on  the  Basis  of 
Handicap  tn  I^ograms  and  Activities 
Receiving  or  Benefiting  From  Federal 
Financial  Assistance 

Part  95 — General  Administrahon — griint 
programs  (pub)tc  assistance  and  Medical 
assistance). 

§430,3    Appeals  under  Medicaid. 

1  hree  distinct  types  of  disputes  may 
arise  under  Medicaid. 

(a)  Compliance  with  Federal 
requiremt^nts.  Disputes  that  pertain  to 
whether  a  Slate's  plan  or  proposed  plan 
amendments,  or  its  practice  under  the 
plan  meet  or  continue  to  meet  Federal 
requirements  are  stibiect  to  the  hearing 
prnvisions  of  Subpart  D  of  this  part. 

(b}  FFP  in  Medicaid  expenditures. 
Disputes  that  pertain  lo  disailowanccs 
of  ¥i-V  in  Medicaid  expenditures 
(mandatory  grantsl  are  heard  by  the 
Departmental  Grants  Appeals  Board 
(the  Btjard)  in  accordance  with 
procedures  set  forth  in  45  CFR  Part  16. 

(c)  Dism^tionary  grants  disputes. 
Disputes  pertaining  lo  discretionary 
grants,  such  as  grants  for  special 
demonstration  projects  under  sections 
ino  and  1115  of  the  Act,  which  may  be 
awarded  to  a  Medicaid  agency,  are  also 
heard  by  the  Board  45  CFR  Part  16. 
Appendix  A.  lists  ail  the  types  of 
disputes  thai  the  Board  hears 

Subpart  B— State  Plans 

$430.10    The  State  plan. 

The  Stale  plan  is  a  compreheluUve 
written  statement  submitted  by  tb<? 
agency  describing  the  nature  and  scope 
of  Its  Medicaid  program  and  giving 
assurance  that  it  will  be  administered  in 
conformity  with  the  specific 
requirements  of  title  XIX.  the  regulations 
in  this  Chapter  IV.  and  other  applicable 
official  issuances  of  the  Department. 
The  Stale  plan  contains  all  information 
necessary  for  HCFA  to  determine 
whether  the  plan  can  be  approved  to 
serve  as  a  basis  for  Federal  financial 
participation  (FFP)  in  the  Stalp  program. 

$  430.12    Submittal  of  State  plans  and  plan 


(a)  Format  A  Stale  plan  for  Medicaid 
consists  of  prepnnled  material  that 
covers  the  baste  requirements,  and 
individualized  content  that  reflects  the 
characteriBticii  of  the  particular  Slate's 
program. 

(b)  Governor's  review — (l)  Basic 
rules.  Except  as  provided  in  paragraph 
(b)(2)  of  this  section — 


(i)  The  Medicaid  agency  must  submit 
the  State  plan  and  Stale  plan 
amendments  to  the  Slate  Governor  or 
his  designee  for  review  and  commrnt 
before  submitting  them  to  the  HCFA 
regional  office. 

(ii)  The  plan  mast  provide  that  the 
G<i\ernor  will  be  given  a  specific  p*?riod 
of  time  lo  review  State  plan 
amendments,  long-range  program 
planning  proiectiooa.  and  other  periodic 
reports  un  the  Medicaid  program, 
excluding  periodic  statistical,  budget 
and  fiscal  reports 

(ill)  Any  comments  from  the  Ciovemor 
must  be  submitted  lo  HCTA  wHh  the 
plan  or  plan  amendment. 

(2)  Exceptions  (i)  Submission  .s  not 
required  if  the  Governor's  designee  is 
the  head  of  the  Medicaid  agency 

(li)  Governor's  review  is  not  requirud 
for  preprinted  plan  amendments  thai  are 
developed  by  HCFA  if  they  provide 
absolutely  no  options  for  the  Slate. 

(c)  Plan  amendments.  (1}  The  plan 
must  provide  that  it  will  be  amended 
whenever  necessary  to  reflect — 

(i)  Changes  in  Federal  law,  regulations 
policy  interpretations,  or  court 
decisions,  or 

(li)  Material  changes  in  Stale  law. 
organization,  or  policy,  or  in  the  State's 
operation  of  the  Medicaid  program. 

(2)  Prompt  submittal  of  amendments  is 
necessary — 

(ij  So  that  HCFA  can  determine 
whether  the  plan  conbnues  to  meet  the 
requirements  for  approval;  and 

(u|  To  ensure  the  availability  of  FFT  in 
accordance  with  (  430.20. 

{430.14    fWvtew  Of  State  plan  matertaL 

HCF.A  regional  staff  reviews  State 
plans  and  plan  amendments,  discusses 
any  issues  with  the  Medir>aid  agency, 
and  consults  with  central  office  slaPfon 
questions  regarding  nppliraiion  of 
Federal  policy 

}430.1S    Baaia  and  authority  tor  sctton  on 

Stale  plan  malarial. 

(a|  Basis  for  actum  (1) 
Determinations  as  lo  whether  Stale 
plans  (including  plan  amendments  and 
administrative  practice  under  the  plans) 
onginally  meet  or  continue  to  meet  the 
requirements  for  approval  arc  based  on 
relevant  Federal  statutes  and 
regulations. 

(2)  Guidelines  are  furnished  to  assitit 
in  the  interpretation  of  (he  regulations 

(b)  Approval  authority  The  Regional 
Administrator  exeroses  delegated 
authority  to  approve  the  State  plan  and 
plan  amendments  on  the  basis  of  policy 
statements  and  precedents  previously 
approved  by  the  Administrator 
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(c)  Disapproval  authority.  (1)  The 
Administrator  retains  authority  for 
determining  that  proposed  plan  material 
is  not  approvable  or  thai  previously 
approved  material  no  longer  meets  the 
requirements  for  approval. 

(2)  The  Administrator  does  not  make 
a  final  determination  of  disapproval 
without  first  consulting  the  Secretary. 

t)  430.16    Ttming  and  notice  of  action  on 
State  pi 


(a)  Timing.  (1)  A  State  plan  or  plan 
amendment  will  be  considered  approved 
unless  HCFA,  within  90  days  after 
receipt  of  the  plan  or  plan  amendment  in 
the  regional  office,  sends  the  State — 

(i)  Written  notice  of  disapproval;  or 
(ii)  Written  notice  of  any  additional 
information  it  needs  in  order  to  make  a 
f'nol  determination. 

(2)  If  HCFA  requests  addilional 
information,  the  90-day  period  for  HCFA 
action  on  the  plan  or  plan  amendment 
tiegins  on  the  day  it  receives  that 
information. 

(b)  Notice  of  final  determination.  (1) 
The  Regional  Administrator  or  the 
Administrator  notifies  the  Medicaid 
agency  of  the  approval  of  a  State  plan  or 
plan  amendment. 

(2)  Only  the  Adminislralor gives 
notice  of  disapproval  of  a  Stale  plan  or 
plan  amendment 

'  430  19     Adminislrattve  review  ot  action 
on  State  plan  material. 

(a)  Request  for  reconsideration  Any 
State  dissatisfied  with  the 
Administrator's  action  on  plan  material 
under  $  430.15  may.  within  60  days  after 
receipt  of  the  notice  provided  under 

§  430.16(bl.  request  that  the 
Administrator  reconsider  the  issue  of 
whether  the  plan  or  plan  amendment 
conforms  to  the  requirements  for 
approval. 

(b)  Notice  and  timing  of  hearing.  (1) 
Within  30  days  after  receipt  of  the 
request,  the  Administrator  notifies  the 
State  of  the  lime  and  place  of  the 
hearing. 

(2]  The  hearing  takes  place  not  less 
Ihan  30  days  nor  more  than  60  days  after 
the  date  of  the  notice,  unless  the  State 
and  the  Administrator  agree  in  wTiling 
on  an  earlier  or  later  dale. 

(c|  Hearing  procedures.  The  hearing 
procedures  are  set  forth  in  Subpart  D  of 
this  part. 

(d)  Decision.  A  decision  affirming. 
niodifymg.  or  reversing  the 
Administrator's  original  determination 
is  made  in  accordance  with  9  430102. 

(e)  Effect  of  hearing  decision.  (1) 
Denial  of  Federal  funds,  if  required  by 
the  Administrator's  original 
determination,  will  not  be  delayed 
pending  a  hearing  decision. 


(2)  However,  if  the  Administrator 
determines  that  his  or  her  original 
decision  was  incorrect.  HCFA  pays  the 
Stale  a  lump  sum  equal  to  any  funds 
incorrectly  denied 

§430.20    Effective  dates  ot  State  p'ans  and 
plan  amendments. 

For  purposes  of  FFP.  the  following 
rules  apply: 

(a)  New  plans.  The  effective  date  of  a 
new  plan — 

(1)  May  not  be  earlier  than  the  first 
day  of  the  quarter  in  which  an 
approvable  plan  is  submitted  to  the 
regional  office:  and 

(2)  With  respect  to  expenditures  for 
medical  assistance,  may  not  be  earlier 
than  the  first  day  on  which  the  plan  is  in 
operation  on  a  statewide  basis- 
lb)  Plan  amendment.  (1)  For  a  plan 

amendment  that  provides  additional 
services  to  individuals  eligible  under  the 
approved  plan,  or  makes  additional 
groups  eligible  for  services  provided 
under  the  approved  plan,  the  effective 
date  15  determined  in  accordance  with 
paragraph  (a)  of  this  section. 

(2)  For  other  plan  amendments,  the 
effective  date  may  be  a  date  requested 
by  the  Slate  if  HCFA  approves  it. 

Subpart  C— Grants;  Reviews  and 
Audits:  WIthholdmg  for  Failure  To 
Comply;  Deferral  and  Disallowance  of 
Claims;  Reduction  of  Federal  Medicaid 
Payments 

§  430.30    Grants  procedures. 

(a)  General  provisions.  (1)  Once 
HCFA  has  approved  a  State  plan,  it 
makes  quarterly  grant  awards  lo  the 
State  to  cover  the  Federal  share  of 
expenditures  for  services,  training,  and 
administration. 

(2)  The  amount  of  the  quarterly  grant 
is  determined  on  the  basis  of 
information  submitted  by  the  State 
agency  (in  quarterly  estimate  and 
quarterly  expenditure  reports)  and  other 
pertinent  documents. 

(b)  Quarterly  estimates.  The  Medicaid 
agency  must  submit  Form  HCFA-25 
(Medicaid  Program  Budget  Report; 
Quarterly  Distribution  of  Funding 
Requirements)  to  the  central  office  (with 
a  copy  to  the  regional  office)  45  days 
before  the  beginning  of  each  quarter. 

(c)  Expenditure  reports.  (1)  The  Stale 
must  submit  Form  HCFA-64  (Quarterly 
Medicaid  Statement  of  Expenditures  for 
the  Medical  Assistance  Program)  to  the 
central  office  (with  a  copy  to  the 
regional  office)  not  later  than  30  days 
after  the  end  of  each  quarter. 

(2)  This  report  is  the  Slate's 
accounting  of  actual  recorded 
expenditures.  The  disposition  of  Federal 


funds  may  not  be  reported  on  the  basis 
of  estimates. 

(d)  Grant  award. — (1)  Computation  by 
HCFA.  Regional  office  staff  analyzes  the 
Slate's  estimates  and  sends  a 
recommendation  to  the  central  office. 
Central  office  staff  considers  the  Slates 
estimates,  the  regional  office 
recommendations  and  any  other 
relevant  information,  including  any 
ad)U5lments  to  be  made  under 
paragraph  (d)(2)  of  this  section,  and 
computes  the  grant. 

(2)  Content  of  award.  The  grant  award 
compulation  form  shows  the  estimate  of 
expenditures  for  the  ensuring  quarter, 
and  the  amounts  by  which  that  estimate 
is  increased  or  decreased  because  of  an 
underestimate  or  overestimate  for  prior 
quarters,  or  for  any  of  the  following 
reasons: 

(i)  Penalty  reductions  imposed  by  law. 

(ii)  Accounting  adjustments. 

(iii)  Deferrals  or  disallowances. 

(iv)  Interest  assessments. 

(v)  Mandated  adjustments  such  as 
those  required  by  section  1914  of  the 
Acl. 

(3)  Effect  of  award.  The  grant  award 
authorizes  the  State  to  draw  Federal 
funds  as  needed  to  pay  the  Federal 
share  of  disbursements. 

(4)  Drawing  procedure.  The  draw  is 
through  a  commercial  bank  and  the 
Federal  Reserve  .system  against  a 
continuing  letter  of  credit  certified  to  the 
Secretary  of  the  Treasury  in  favor  of  the 
State  payee.  (The  letter  of  credit 
payment  system  was  established  in 
accordance  with  Treasury  Department 
regulations— Circular  No.  1075) 

(e)  General  administrative 
requirements.  With  the  following 
exceptions,  the  provisions  of  45  CFR 
Part  74.  which  establish  uniform 
administrative  requirements  and  cost 
principles,  apply  lo  all  grants  made  to 
States  under  this  subpart: 

45  CFR  Part  74 

Subpart  C — Matching  and  Cost  Sharing 

Subpart  1 — Financial  Report  Requirentenls 

§  430.32    Program  reviews. 

(a)  Review  of  State  and  local 
administration.  In  order  to  determine 
whether  the  State  is  complying  with  the 
Federal  requirements  and  the  provisions 
of  ils  plan,  HCFA  reviews  State  and 
local  administration  through  analysis  of 
the  state's  policies  and  procedures,  on- 
site  review  of  selected  aspects  of  agency 
operation,  and  examination  of  samples 
of  individual  case  records. 

(b)  Quality  control  program.  The  Stale 
itself  is  required  lo  carry  out  a 
continuing  quality  control  program  as 
set  forth  in  Part  431,  Subpart  P.  of  this 
chapter. 
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(c)  Action  on  review  findings.  If 
Federal  or  Stale  reviews  reveal  serious 
problems  with  respect  to  compliance 
with  any  Federal  requirement,  the  State 
must  correct  its  practice  accordingly. 

§430.33    Audits. 

fa)  Purpose.  The  Department's  Office 
of  Inspector  General  (OIG)  periodically 
audits  State  operations  in  order  to 
determine  whether 

(1)  The  program  is  being  operated  in  a 
cost-efficient  manner,  and 

(2)  Funds  are  being  properly  expended 
for  the  purposes  for  which  they  were 
appropriated  under  Federal  and  Slate 
law  and  regulations. 

(b)  Rf^ports.  (1)  The  OIG  releases 
audit  reports  simultaneously  to  State 
officials  and  the  Department's  program 
officials. 

(2)  The  reporls  set  forth  QIC  opinion 
and  recommendations  regarding  the 
practices  it  reviewed,  and  the 
allowability  of  the  costs  it  audited. 

[3)  Cognizant  officials  of  the 
Department  make  final  determinations 
on  al!  audit  findings. 

(c)  Action  on  audit  exceptions — {!) 
Concurrence  or  clearance.  The  State 
agency  has  the  opportunity  of 
concurring  m  the  exceptions  or 
submilling  additional  facts  that  support 
clearance  of  the  exceptions. 

(2)  Appeal.  Any  exceptions  that  are 
not  disposed  of  under  paragraph  [c)(l)  of 
this  section  are  included  in  a 
disdUowance  letter  that  constitutes  ihe 
Department's  final  decision  unless  the 
Stale  requests  reconsideration  by  the 
Grant  Appeals  Board.  (Specific  rules  are 
set  forth  in  §  430.42,1 

(3)  Adjustment.  If  the  decision  by  the 
Board  requires  an  adjustment  of  FFP, 
either  upward  or  downward,  a 
subsequent  grant  award  promptly 
reflects  the  amount  of  mcrease  or 
decrease. 

§  430.35    Withholding  of  payment  for 
failure  to  comply  with  Federal 
requirements. 

I  d !  B<7s.'s  for  withholding.  HCFA 
Withholds  payments  to  the  Slate,  in 
whole  or  m  part,  only  if.  after  given  the 
agency  reasonable  notice  and 
opportunity  far  a  hearing  in  accordance 
with  Subpart  D  of  this  part,  the 
.Administrator  finds — 

(1)  That  the  plan  no  longer  complies 
With  the  provisions  of  section  1902  of  the 
Act,  or 

(2)  That  in  the  administration  of  the 
plan  there  is  failure  to  comply 
substantially  with  any  of  those 
provisions. 

{Hearings  under  Subpart  D  are  generally 
not  called  until  a  reasonable  effort  has 
been  made  to  resolve  the  issues  through 


conferences  and  discussions.  These  may 
be  continued  even  if  a  date  and  place 
have  been  set  for  the  hearing.) 

(b)  Noncompliance  of  the  plan.  A 
question  of  noncompliance  of  a  State 
plan  may  arise  from  an  unapprovable 
change  in  the  approved  State  plan  or  the 
failure  of  the  State  to  change  its 
approved  plan  to  conform  to  a  new 
Federal  requirement  for  approval  of 
State  plans. 

(c)  Noncompliance  in  practice.  A 
question  of  noncompliance  in  practice 
may  arise  from  the  State's  failure  to 
actually  comply  with  a  Federal 
requirement,  regardless  of  whether  the 
plan  itself  complies  with  that 
requirement. 

(d)  Notice  and  implementation  of 
withholding.  If  the  Administrator  makes 
a  finding  of  noncompliance  under 
paragraph  (a)  of  this  section,  the 
following  rules  apply: 

(1)  The  Administrator  notifies  the 
State: 

(i)  That  no  further  payments  will  be 
made  to  the  State  (or  that  payments  will 
be  made  only  for  those  portions  or 
aspects  of  the  program  that  are  not 
affected  by  the  noncompliance);  and 

(fi)  Tliat  the  total  or  partial 
withholding  will  continue  until  the 
Administrator  is  satisfied  that  the 
State's  plan  and  practice  are,  and  will 
continue  to  be,  in  compliance  with 
Federal  requirements. 

(2)  HCFA  withholds  payments,  in 
whole  or  in  part,  until  the  Administrator 
IS  satisfied  regarding  the  Stale's 
compliance. 

§  430.38    Judicial  revtew. 

(a)  Right  to  Judicial  review.  Any  State 
dissatisfied  with  the  Administrator's 
final  determination  on  approvability  of 
plan  material  (S  430.18)  or  compliance 
with  Federal  requirements  (§  430.35)  has 
a  right  to  judicial  review. 

(b)  Petition  for  review.  (1 )  The  Stale 
must  file  a  petition  for  review  with  the 
U.S.  Court  of  Appeals  for  the  circuit  in 
which  the  Stale  is  located,  within  60 
days  after  it  is  notified  of  Ihe 
determination. 

(2)  The  clerk  of  the  court  will  file  a 
copy  of  the  petition  with  the 
Administrator  and  the  Administrator 
will  file  in  the  court  Ihe  record  of  the 
proceedings  on  which  the  determination 
was  based. 

(c)  Court  action.  (1)  The  court  is 
bound  by  the  Administrator's  findings  of 
fact  if  they  are  supported  by  substantial 
evidence. 

(2)  The  court  has  jurisdiction  to  affirm 
the  Administrator's  decision,  to  set  it 
aside  in  whole  or  tn  pari,  or.  for  good 
cause,  to  remand  the  case  for  additional 
evidence. 


(d)  Response  to  remand.  (1)  If  the 
court  remands  the  case,  the 
Administrator  may  make  new  or 
modified  findings  of  fact  and  may 
modify  his  or  her  previous 
determination. 

(2)  The  Administrator  will  certify  to 
the  court  the  transcript  and  record  of  the 
further  proceedings. 

(e)  Review  by  the  Supreme  Court.  The 
judgment  of  the  appeals  court  is  subject 
to  review  by  the  U.S.  Supreme  Court 
upon  certiorari  or  certification,  as 
provided  in  2fi  U.SC  1254, 

S  430.40    Dcferrai  of  Claims  lor  FFP. 

(a)  Requirements  for  deferral- 
Payment  of  a  claim  or  any  portion  of  a 
claim  for  FFP  is  deferred  only  if — 

(1 )  The  Regional  Administrator  or  the 
Administrator  questions  its  allowabihty 
and  needs  additional  information  In 
order  to  resolve  the  question;  and 

(2)  HCFA  takes  action  to  defer  the 
claim  [by  excluding  the  claimed  amount 
from  the  grant  award)  within  60  days 
after  the  receipt  of  a  Quarterly 
Statement  of  Expenditures  (prepared  tn 
accordance  with  HCFA  instructions) 
that  includes  that  claim. 

(b)  Notice  of  deferral  and  State's 
responsibility.  (1)  Within  15  days  of  Ihe 
action  described  in  paragraph  (a)(2)  of 
this  section,  the  Regional  Administrator 
sends  the  State  a  written  notice  of 
deferral  that — 

(i)  Identifies  Ihe  type  and  amount  of 
Ihe  deferred  claim  and  specifies  the 
reason  for  deferral;  and 

(ii)  Requests  the  State  to  make 
available  all  the  documents  and 
materials  the  regional  office  then 
believes  are  necessary  to  determine  the 
allowability  of  the  claim. 

i2j  It  is  the  responsibility  of  the  State 
to  establish  the  allowability  of  a 
deferred  claim. 

(c)  Handling  of  documents  and 
materials.  (1 1  Within  60  days  (or  within 
120  days  if  the  Slate  requests  an 
extension]  after  receipt  of  the  notice  of 
deferral,  the  Slate  must  make  available 
to  Ihe  regional  office,  in  readily 
reviewable  form,  all  requested 
documents  and  materials  except  any 
thai  it  identifies  as  not  being  available, 

(2)  Regional  office  staff  usually 
initiates  review  within  30  days  after 
receipt  of  the  documents  and  materials. 

(3)  If  the  Regional  Administrator  finds 
thai  the  materials  are  not  in  readily 
reviewable  form  or  thai  additional 
information  is  needed,  he  or  she 
promptly  notifies  the  State  thai  it  has  15 
days  to  submit  the  readily  reviewable  or 
additional  materials. 

(4)  If  the  Stale  does  not  provide  the 
necessary  materials  within  15  days,  the 
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Regional  Administrator  disallows  Ihe 
claim. 

(5)  The  Regional  Administrator  has  90 
days,  after  all  documentation  is 
available  in  readily  reviewable  form,  to 
determine  the  allowability  of  the  claim. 

(6)  If  the  Regional  Administrator 
cannol  complete  review  of  the  material 
within  90  days,  HCFA  pays  the  claim, 
subject  to  a  later  determination  of 
allowabllily. 

(d)  Effect  of  decision  to  pay  a  deferred 
claim.  Payment  of  a  deferred  claim 
under  paragraph  (c)(6)  of  this  section 
does  not  preclude  a  subsequent 
disallowance  based  on  the  results  of  an 
audit  or  financial  review.  (If  there  is  a 
subsequent  disallowance,  the  State  may 
request  reconsideration  ss  provided  in 
paragraph  le)l2}  of  this  section.) 

( e )  Notice  and  effect  of  decision  on 
allowability.  (1)  The  Regional 
Administralor  or  Ihe  Administrator 
ywv.s  the  State  written  notice  of  his  or 
her  decision  lo  pay  or  disallow  a 
deferred  claim. 

(2)  If  the  decision  is  to  disallow,  the 
notice  informs  Ihe  State  of  Its  right  to 
reconsideration  in  accordance  with  45 
CKR  Part  16. 

!^  430.42    Dtsaltowance  of  claims  for  FFP. 

(a)  Notice  of  disallowance  and  of 
right  to  reconsideration.  When  the 
Regional  Administrator  or  the 
Afimmistrator  determines  thai  a  claim 
ta  portion  of  claim  is  not  allowable,  he 
nr  she  promptly  sends  the  State  a 
disallowance  letter  that  includes  the 
following,  as  appropriate: 

(1)  The  dale  or  dates  on  which  the 
State's  claim  for  FFP  was  made. 

(2)  The  time  period  during  which  the 
expenditures  in  question  were  made  or 
claimed  lo  have  been  made. 

(3)  The  date  and  amount  of  any 
payment  or  notice  of  deferral. 

(4)  A  statement  of  the  amount  of  FFP 
claimed,  allowed,  and  disallowed  and 
the  manner  in  which  these  amounts 
w^re  computed. 

(5)  Findings  of  fact  on  which  the 
disallowance  determination  is  based  or 
a  reference  to  other  documents 
previously  furnished  lo  the  Slate  or 
included  with  the  notice  (such  as  a 
report  of  a  financial  review  or  audit} 
which  contain  the  findings  of  fact  on 
which  the  disallowance  determination  is 
based. 

(e)  Pertinent  citations  to  the  law. 
regulations,  guides  and  instructions 
supporting  the  action  taken. 

(7)  A  request  that  the  State  make 
appropriate  adjustment  in  a  subsequent 
expenditure  report. 

(6)  Notice  of  the  Slate's  right  to 
request  reconsideration  of  the 


disallowance  and  the  lime  allowed  to 
make  the  request. 

(9)  A  statement  indicating  that  the 
disallowance  letter  is  the  Department's 
final  decision  unless  the  State  requests 
reconsideration  under  paragraph  (b)(2) 
of  this  section. 

(h)  Reconsideration  of  FFP 
disallowance.  (1)  The  Departmental 
Grant  Appeals  Board  reviews 
disallowances  of  FFP  under  title  XIX. 

(2)  A  Slate  that  wishes  to  request 
reconsideration  must  submit  the  request 
to  the  Chairperson.  Departmental 
Grants  Appeals  Board,  within  30  days 
after  receipt  of  the  disallowance  letter, 
and  include — 

(i)  A  copy  of  the  disallowance  letter 

(ii)  A  statement  of  the  amount  in 
dispute;  and 

(iii)  A  brief  statement  of  why  the 
disallowance  is  wrong. 

(c)  Reconsideration  procedures.  The 
reconsideration  procedures  are  those  set 
forth  in  45  CFR  Part  16  for  Medicaid  and 
for  many  other  programs  administered 
by  the  Department. 

(d)  Implementation  of  decisions.  If  the 
reconsideration  decision  requires  an 
adjustment  of  FFP.  either  upward  or 
downward,  a  subsequent  grant  award 
promptly  refiects  Ihe  amount  of  increase 
or  decrease. 

^  430.45    Reduction  of  Federai  Medicaid 
payments. 

(a)  Methods  of  reduction.  HCFA  may 
reduce  Medicaid  payments  to  a  Slate  as 
required  under  the  Act  by  reducing — 

(1)  The  Federal  Medical  Assistance 
Percentage; 

(2)  The  amount  of  Stale  expenditures 
subject  to  FFP: 

(3)  The  rates  of  FFP;  or 

(4)  The  amount  otherwise  payable  lo 
the  State. 

(b)  Right  to  reconsideration.  A  state 
that  receives  written  final  notice  of  a 
reduction  under  paragraph  (a)  of  this 
section  has  a  right  to  reconsideration. 
The  provisions  of  §  430.42  (b)  and  (c) 
apply. 

(c)  Other  applicable  rv/es.  Other  rules 
regarding  reduction  of  Medicaid 
payments  are  set  forth  in  Parts  433  and 
447  of  this  chapter. 

>  430.48    Repayment  of  Federal  funds  tiy 
installments. 

(a)  Basic  conditions.  When  Federal 
payments  have  been  made  for  claims 
that  are  later  found  to  be  unallowable, 
the  Slate  may  repay  the  Federal  Funds 
by  installments  if  the  following 
conditions  are  met: 

(1)  The  amount  to  be  repaid  exceeds 
ZVi  percent  of  the  estimated  or  actual 
annual  State  share  for  the  Medicaid 
program;  and 


(2)  The  State  has  given  the  Regional 
Administrator  written  notice,  before 
total  repayment  was  due,  of  its  intent  to 
repay  by  installments. 

(b)  Annual  State  share  determination 
HCFA  determines  whether  the  amount 
to  be  repaid  exceeds  2^ii  percent  of  the 
annua)  State  share  as  follows: 

(1)  If  Ihe  Medicaid  program  is  ongoing. 
HCFA  uses  the  annual  estimated  Slaie 
share  of  Medicaid  expenditures.  This  is 
the  sum  of  the  estimated  Slate  shares  for 
four  consecutive  quarters,  beginning 
with  the  quarter  in  which  the  first 
installment  is  lo  be  paid,  as  shown  on 
the  State's  latest  HCFA-25  form. 

(2)  If  the  Medicaid  program  has  been 
terminated  by  Federal  law  or  by  the 
State.  HCFA  uses  the  actual  State  share. 
The  actual  State  share  is  that  shown  on 
the  State's  Statement  of  Expenditures 
reports  for  the  last  four  quarters  before 
the  program  was  terminated. 

(c)  Repayment  amounts,  schedules, 
and  procedures— [1]  Repayment 
amount.  Tbe  repayment  amount  may  not 
include  any  amount  previously 
approved  for  installment  repayment. 

(2)  Repayment  schedule.  The  number 
of  quarters  allowed  for  repayment  is 
determined  on  the  basis  of  the  ratio  of 
the  repayment  amount  to  the  annual 
State  share  of  Medicaid  expenditures. 
The  higher  the  ratio  of  ihe  total 
repayment  amount  is  to  the  aimual  Stale 
share,  the  greater  the  number  of  quarters 
allowed,  as  follows: 


Total  repaymeol  amourrt  as  percentage 

of  Slate  share  ot  annua)  expenditures 

tor  MedCBKl 

Number  of 
quarters  to 

make 
repByrnenl 

2  5  pel  or  less          _- 

Greater  man  2  5.  but  no4  greater  Itian 

5 

Greater  than  S.  but  not  greater  ihan 

t 
2 

Greater  than  7  5.  tiut  not  graatw  than 

10 

Greater  than  10.  but  nol  graaler  than 

A 

Greater  than  15.  bui  not  greater  than 

20 

Greater  than  20.  but  not  greater  than 

6 

Greater  than  25,  but  not  greater  than 

Greater  than  30.  but  not  greaiar  than 

47  5 - 

Greater  than  47  5,  but  not  greater  than 

9 

Greater  than  65.  but  not  greater  than 

82  5 

Greater  than  82.5.  but  not  greater  than 

11 

(3)  Quarterly  repayment  amounts.  Tlie 
quarterly  repayment  amounts  for  each 
of  the  quarters  in  the  repayment 
schedule  may  not  be  less  than  the 
following  percentages  of  the  estimated 
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State  share  of  the  annual  expenditures 
for  Medicaid: 


(4)  Extended  schedufe.  The  repayment 
schedule  may  be  extended  beyond  12 
quarterly  installments  if  the  total 
repayment  amount  exceeds  100^.  of  the 
estimated  State  share  of  annual 
expenditures.  In  these  circumstances, 
paragraph  (c)(21  of  this  section  is 
followed  for  repayment  of  the  amount 
equal  to  100  percent  of  the  annual  State 
share  The  remaining  amount  of  the 
repayment  is  in  quarterly  amounts  equal 
to  not  less  than  17.5  percent  of  the 
estimated  State  share  of  annual 
expenditures. 

(5)  Repayment  process-  Repayment  is 
accomplished  through  adjustment  in  the 
quarterly  grants  over  the  period  covered 
by  the  repaj-ment  schedule. 

If  the  State  chooses  to  repay  amounts 
representing  higher  percentages  during 
the  early  quarters,  any  corresponding 
reduction  m  required  minimum 
percentages  is  applied  first  to  the  last 
scheduled  payment,  then  to  the  next  to 
the  last  payment,  and  so  forth  as 
neccessar>'. 

(6)  Offsetting  of  retroactive  claims. 
The  amount  of  a  retroactive  claim  to  be 
paid  a  State  will  be  offset  against  any 
amounts  to  be.  or  already  bemg,  repaid 
by  the  State  in  installments.  Under  this 
provision  of  the  State  may  choose  to: 

(i)  Suspend  pa^-ments  until  the 
retroactive  claim  due  the  State  has,  in 
fact,  been  offset:  or 

(li)  Continue  payments  until  the 
reduced  amount  of  its  debt  (remaining 
after  the  offset),  has  been  paid  in  full. 
This  second  option  would  result  in  a 
shorter  payment  penod. 
A  retroactive  claim  for  the  purpose  of 
this  regulation  is  a  claim  applicable  to 
any  penod  ending  12  months  or  more 
before  the  beginning  of  the  quarter  in 
which  HCF.A  would  pay  that  ciaim 

Subpart  D — Hearings  on  Conformity  of 
State  Medicaid  Plan  and  Practice  to 
Federal  Requirements 

9  430.60    Scope. 

(a)  This  subpart  sets  forth  the  rules  for 
hearings  to  States  that  appeal  a  decision 
to  disapprove  State  plan  material  [under 


S  430.18)  or  to  withhold  Federal  funds 
(under  S  430.35),  because  the  State  plan 
or  State  practice  in  the  Medicaid 
program  is  not  in  compliance  with 
Federal  requirements. 

(b)  vNothmg  in  this  subpart  is  intended 
to  preclude  or  limit  negotiations 
between  HCF.A  and  the  State,  whether 
before,  during,  or  after  the  heanng  to 
resolve  the  issues  that  are.  or  otherwise 
would  be.  considered  at  the  hearing. 
Such  negotiations  and  resolution  of 
issues  are  not  part  of  the  hearing,  and 
are  not  governed  by  the  rules  in  this 
subpart  except  as  expressly  provided. 

§  430.62    Pecords  to  be  put>lk:. 

All  pleadings,  correspondence, 
exhibits,  transcripts  of  testimony, 
exceptions,  briefs,  decisions,  and  other 
documents  filed  in  the  docket  in  any 
proceeding  may  be  inspected  and  copied 
in  the  office  of  the  HCFA  Docket  Clerk. 
Inquiries  may  be  made  to  the  Docket 
Clerk,  Hearing  Staff.  Bureau  of 
Eligibility,  Reimbursment  and  Coverage. 
300  EastHigh  Rise,  6325  Security 
Boulevard.  Baltimore.  Maryland.  21207, 
Telephone:  (301)  594-8261. 

S  430.63    Filing  and  service  of  papers. 

(a)  Filing.  All  papers  in  the 
proceedings  are  filed  with  the  HCFA 
Docket  Clerk,  m  an  onginal  and  two 
copies.  Originals  only  of  exhibits  and 
transcripts  of  testimony  need  be  filed. 

(b)  Ser\ice.  All  papers  m  the 
proceedings  are  served  on  all  parties  by 
personal  delivery  or  by  mail.  Service  on 
the  party's  designated  attorney  is 
considered  service  upon  the  party, 

§  430.64    Suspension  of  rules. 

Upon  notice  to  all  parties,  the 
Administrator  or  the  presiding  officer 
may  modify  or  waive  any  rule  in  this 
subpart  upon  determination  that  no 
party  will  be  unduly  prejudiced  and  the 
ends  of  justice  will  thereby  by  served. 

§  430.66    Destgnatk>n  of  presiding  officer 
for  hearing. 

(a)  The  presiding  officer  ai  a  hearing 
is  the  Administrator  or  his  designee. 

(b)  The  designation  of  the  presiding 
officer  IS  m  wnting.  A  copy  of  the 
designation  is  served  on  all  parties 

S  43a70    Notice  of  hcsring  or  opportunity 
for  hearing. 

The  Administrator  mails  the  State  a 
notice  of  hearing  or  opportunity  for 
heanng  that — 

(a)  Specifies  the  time  and  place  for  the 
hearing; 

(b)  SpeciHes  the  Issues  that  will  be 
considered: 

(c)  Identifies  the  presiding  o^iccr  and 

(d)  Is  published  in  the  Federal 
Register. 


S  430.72    Time  and  place  of  hearing. 

(a)  Time.  The  hearing  is  scheduled  not 
less  than  30  nor  more  than  60  days  aftt-r 
the  date  uf  notice  to  the  State  The 
scheduled  date  may  be  changed  by 
written  agreement  between  HCFA  and 
the  State. 

(b)  PJace.  The  heanng  is  conducted  in 
the  city  in  which  the  HCFA  regional 
office  is  located  or  in  another  place 
fixed  by  the  presiding  officer  in  light  of 
the  circumstances  of  the  case,  with  due 
regard  for  the  convenience  and 
necessity  of  the  parties  or  their 
repre-sentdtives, 

§  430.74    Issues  at  hearing. 

The  list  of  issues  specified  m  the 
notice  of  heanng  may  be  augmented  or 
reduced  as  provided  in  this  section. 

(a)  Additional  issues.  (1)  Before  a 
hearing  under  5  43035,  the 
Administrator  may  s*md  written  notice 
to  the  State  listing  additional  issues  to 
be  considered  at  the  heanng.  That 
notice  is  published  in  the  Federal 
Register. 

(2)  If  the  notice  of  additional  issues  is 
furnished  to  the  State  less  that  20  days 
before  the  scheduled  hearing  date, 
postponement  is  granted  if  requested  by 
the  State  of  any  other  party.  The  new 
date  may  be  20  days  after  the  date  of  the 
notice,  or  a  later  dale  agreed  to  by  the 
presiding  officer. 

(b)  New  or  modified  issues.  If.  as  a 
result  of  negotiations  between  HCFA 
and  the  State,  the  submittal  of  plan 
amendment,  a  change  m  the  Stale 
program,  or  other  actions  by  the  State. 
any  issue  is  resolved  in  whole  or  in  part. 
but  new  or  modified  issues  are 
presented,  as  specified  by  the  presiding 
officer,  the  hearing  proceeds  on  the  new 
or  modified  issues. 

(c)  Issues  removed  from 
consideration. — (1)  Basis  for  removal  If 
at  any  time  before,  during,  or  after  the 
hearing,  the  presiding  officer  finds  that 
the  State  has  come  into  compliance  with 
Federal  requirements  on  any  issue  or 
part  of  an  issue,  he  or  she  removes  the 
appropriate  issue  or  part  of  an  issue 
from  consideration.  If  ait  issues  are 
removed,  the  hearing  is  terminated. 

(2)  Notice  to  parties.  Before  removing 
any  Issue  or  part  of  an  issue  from 
consideration,  the  presiding  officer 
provides  all  parties  other  than  HCFA 
and  the  State  with — 

(i)  A  statement  of  the  intent  to  remove 
and  the  reasons  for  removal;  and 

(ii)  A  copy  of  the  proposed  State  plan 
provision  on  which  HCFA  and  the  State 
have  agreed. 

(3)  Opportunity  for  written  comment. 
The  notified  parties  have  15  days  to 
submit,  for  consideration  by  the 


presiding  officer,  and  for  the  record, 
their  views  as  to.  or  any  information 
bearing  upon,  the  merits  of  the  proposed 
plan  provision  and  the  merits  of  the 
reasons  for  removing  the  issue  from 
consideration. 

(d)  Remaining  issues.  The  issues 
considered  at  the  hearing  are  limited  to 
those  issues  of  which  the  State  Is 
notified  as  provided  in  §  430.70  and 
paragraph  (a)  of  this  section,  and  new  or 
modified  issues  described  in  paragraph 
(b)  of  this  section.  They  do  not  include 
issues  or  parts  of  issues  removed  in 
accordance  with  paragraph  (c)  of  this 
section. 

§  430.76    Parties  to  the  hearing 

(a)  HCFA  and  the  State.  HCFA  and 
the  Slate  are  parties  to  the  hearing. 

(b)  Other  indi\'iduQh—{\)  Basis  for 
participation.  Other  individuals  or 
groups  may  be  recognized  as  parties  if 
the  issues  to  be  considered  at  the 
heanng  have  caused  them  injury  and 
their  interest  is  within  the  zone  of 
interests  to  be  protected  by  the 
governing  Federal  statute. 

(2)  Petition  for  participation.  Any 
individual  or  group  wishing  to 
participate  as  a  party  must,  within  15 
days  after  notice  of  hearing  is  published 
in  the  Federal  Register,  file  with  the 
HCFA  Docket  Clerk,  a  petition  that 
concisely  states — 

(i)  Petitioner's  interest  In  the 
proceeding: 

(ii)  Who  will  appear  for  petitioner: 

(ill)  The  issues  on  which  petitioner 
wishes  to  participate:  and 

(iv)  Whether  petitioner  intends  to 
present  witnesses. 

The  petitioner  must  also  serve  a  copy  of 
the  petition  on  each  party  of  record  at 
that  time. 

(3)  Comments  on  petition.  Any  parly 
may,  within  5  days  of  receipt  of  the  cop\ 
of  the  petition,  file  comments  on  it 

(4)  Action  on  petition,  (i)  The 
presiding  officer  promptly  determines 
whether  each  petitioner  has  the 
requisite  Ir'erest  in  the  proceedings  and 
approves  or  denies  participation 
accordlngly. 

(ii|  If  petitions  are  made  by  more  than 
one  individual  or  group  with  common 
interests,  the  presiding  officer  may — 

(A)  Request  all  thos-e  petitioners  to 
designate  a  single  representative;  or 

(Bj  Recognize  one  or  more  of  those 
petitioners  to  represent  all  of  them. 

(ili)  The  presiding  officer  gives  each 
petitioner  written  notice  of  the  decision 
and.  if  the  decision  is  to  deny,  briefly 
states  the  grounds  for  denial. 

(c)  Amicus  curiae  (friend  of  the 
court) — [1]  Petition  for  participation. 
Any  person  or  organization  that  wishes 
to  participate  as  amicus  curiae  must. 


before  the  hearing  begins,  file  with  the 
HCFA  Docket  Clerk,  a  petition  that 
concisely  states — 

(!)  The  petitioners'  interest  in  the 
hearing; 

(ii)  Who  will  represent  the  petitioner; 
and 

(iii)  The  Issues  on  which  the  petitioner 
intends  to  present  argument. 

(2)  Action  on  amicus  curiae  petition 
The  presiding  officer  may  grant  the 
petition  if  he  or  she  finds  that  the 
petitioner  has  a  legitimate  interest  in  the 
proceedings,  that  such  participation  will 
not  unduly  delay  the  outcome  and  may 
contribute  materially  to  the  proper 
disposition  of  the  issues. 

(3)  Nature  of  amicus  participation.  An 
amicus  curiae  is  not  a  party  to  the 
hearing  but  may  participate  by — 

(i)  Submitting  a  written  statement  of 
position  to  the  presiding  officer  before 
the  beginning  of  the  hearing: 

(ii)  Presenting  a  brief  oral  statement  at 
the  hearing,  at  the  point  in  the 
proceedings  specified  by  the  presiding 
officer  and 

(iii)  Submitting  a  brief  or  wTitten 
statement  when  the  parties  submit 
briefs. 

The  amicus  curiae  must  serve  copies  of 
any  briefs  or  written  statements  on  all 
partie.s 

§  430.60    Authority  of  the  presiding  officer. 

(a)  The  presiding  officer  has  the  duty 
to  conduct  a  fair  hearing,  to  avoid  delay, 
maintain  order,  and  make  a  record  of 
the  proceedings.  He  or  she  has  the 
authority  necessary  to  accomplish  those 
ends,  including  but  not  limited  to 
authority  to  take  the  following  actions: 

(1)  Change  the  date,  time,  and  place  of 
the  hearing  after  due  notice  to  the 
parties.  This  includes  authority  to 
postpone  or  adjourn  the  hearing  in 
whole  or  in  part.  In  a  hearing  on 
disapproval  of  a  State  plan,  or  Stale 
plan  amendments,  changes  in  the  date  of 
the  hearing  are  subject  to  the  time  limits 
imposed  by  section  llie|a](2)  of  the  Act. 

(2)  Hold  conferences  to  settle  or 
simplify  the  issues,  or  to  consider  other 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  issues. 

(3)  Regulate  participation  of  parties 
and  amici  curiae  and  require  parties  and 
amici  curiae  to  state  their  position  with 
respect  to  the  various  issues  in  the 
proceeding. 

(4)  Administer  oaths  and  affirmations 

(5)  Rule  or  motions  and  other 
procedural  items,  including  issuance  of 
protective  orders  or  other  relief  to  a 
party  against  whom  dlscover>'  is  sought. 

(6)  Regulate  the  course  of  the  hearing 
and  conduct  of ''""!P<!el. 

(7)  Examine  witnesses. 


(8)  Receive,  rule  on.  exclude  or  limit 
evidence  or  discovery. 

(W)  Fix  the  time  for  filing  motions, 
petitions,  briefs,  or  other  items 

(10)  If  the  presiding  officer  Is  the 
Administrator,  make  a  final  declsion^ 

(11)  If  the  presiding  office!  is  a 
designee  of  the  Administrator,  certify 
the  entire  record  inrluding 
recommended  findings  and  proposed 
decision  to  the  Administrator. 

(12)  Take  any  action  authorized  by  the 
rules  in  this  subpart  or  in  conformance 
with  the  provisions  (»f  S  V.S  C.  551 
through  559. 

(b)  The  presiding  officer  does  not  have 
authority  to  compel  by  subpoena  the 
production  of  witnesses,  papers,  or  other 
evidence. 

(c)  If  the  pre.*iiding  officer  is  a 
designee  of  the  Administrator,  his  or  her 
authority  pertains  lo  the  issues  of 
compliance  by  a  State  with  Federal 
requirements,  and  dops  not  extend  lo 
the  question  of  whether,  in  case  of  an> 
noncompliance,  Fedeml  payments  will 
be  denied  in  respect  to  the  entire  Stale 
plan  or  only  for  certain  categories  under, 
or  parts  of.  the  State  plan  affected  hy 
the  noncompliance. 

J;  430.83     Rights  of  parties. 

All  parlies  may: 

(a  I  Appear  by  counsel  or  other 
authorized  representative,  in  all  heanng 
proceedings. 

(b)  Participate  in  any  prehearing 
conference  held  by  the  presiding  officer. 

(c)  Agree  to  stipulations  as  to  facts 
which  will  be  made  a  pari  of  ihe  record. 

(d)  Make  opening  statements  at  the 
hearing. 

(e)  Present  relevant  evidence  on  the 
issues  al  the  hearing. 

(f)  Present  witnesses  who  then  must 
be  available  for  cross-examination  by 
all  other  parties. 

(gl  Present  oral  arguments  at  the 
hearing. 

|h)  Submit  written  briefs,  proposed 
findings  of  fact,  and  proposed 
conrJusions  of  law,  afler  the  heanng. 

{:  430.86    Discovery. 

HCFA  and  any  party  named  in  the 
notice  issued  under  §  430.70  has  the 
ri^hl  to  conduct  discovery  (including 
depositions)  against  opposing  parties. 
Rules  2(i-3:  of  the  Federal  Rules  of  Civil 
Procedures  apply  to  such  proceedings: 
there  will  be  no  fixed  rule  on  priority  of 
dtscover>'.  Upon  written  motion,  the 
presiding  officer  promptly  rules  upon 
any  objection  lo  discovcrj'  action 
initiated  under  this  section.  The 
presiding  officer  also  has  the  power  lo 
grant  a  proleclive  order  or  relief  to  any 
party  aguinsl  whom  discovery  In  sought 
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arid  to  restrict  or  control  lU&cover^'  so  hs 
to  prevent  undue  delay  id  Xhe  cooduct  of 
the  hearing.  Upon  the  failure  of  any 
party  to  make  dificuvsry.  the  preatdicg 
officer  may  issue  any  order  and  impose 
any  sancbon  [other  than  contempt 
orders)  aalhonzed  by  Rule  37  of  ;he 
Federal  Rules  of  Civd  Procedure. 

§430.86    Evidencs. 

[d]  Evidentiary  purpose.  The  heanng 
is  directed  to  receiving  faclua}  evidence 
and  expert  opinion  testimony  related  to 
the  issues  involved  in  the  proceeding. 
Argument  is  not  received  in  evidence.  It 
must  be  presented  in  ttatements. 
memoranda,  or  bnefs.  as  determined  by 
the  presiding  officer.  Bnef  openini? 
statements,  concerning  the  party's 
position  and  what  he  or  ghe  intends  to 
prove,  may  be  made  at  hearings. 

{b)  Testimony.  Testimony  n  given 
orally  under  oath  or  afTirraation  by 
witnesses  at  the  hearing.  Witnesses  are 
available  at  the  hearing  for  cross- 
examination  by  all  parties. 

(c)  Stjpuhthns  and  exhibits.  Two  or 
more  partiet  may  agree  to  stipulationa 
of  fact.  Those  stiptJations,  and  any 
exhibit  proposed  by  any  party,  are 
exchanged  before  the  beahn^  if  the 
presiding  officer  so  requires. 

[d)  Rules  of  evidence.  (1)  Techoica) 
rules  of  evidence  do  not  apply  to 
hearings  conducted  under  this  gubpart 
However,  rules  or  principlea  deai^pied  to 
ensure  production  of  the  most  credible 
evidence  available  and  to  sab^ect 
testimony  to  test  by  cross-exam inatum 
are  applied  by  the  presiding  officer 
when  reasonably  necessary. 

(2)  A  witness  aiay  be  cross-examined 
on  any  matter  material  to  the  proceeding 
without  regard  to  the  scope  of  bis  or  her 
direct  examination. 

(3)  The  presiding  officer  may  e^chide 
irrelevant,  immateriai.  or  unchiW 
repetitious  evidence. 

(4)  AH  documents  and  other  evidence 
offered  or  taken  for  the  record  are  open 
to  examination  by  the  parties  and  an 
opportunity  is  given  to  refute  facts  and 
arguments  advanced  on  either  side  of 
the  issues. 


9  430.90    ExchistoN  Irom  h< 
misconduct 

The  presiding  officer  may  immedtatety 
exclude  from  the  hearing  any  person 
who — 

(a)  Uses  disrespectful,  disorderly,  or 
contumacious  language  or  engages  in 
contemptuous  behavior 

(b)  Refuses  to  comply  with  directions; 
or 

(c)  Uses  dilatory  tactics. 


S430.M     UMpon»ored  wHtlen  ffistMiiL 

Ltnters  expreasi!'.g  v)*;ws  ar  tir>?ing 
dctiun  and  nth'T  unsponsored  written 
material  regarding  matters  in  issue  in  a 
hearing  are  placed  in  the 
correspondence  section  of  the  docket  of 
ihe  proceeding.  T^ese  data  are  not 
considered  part  of  the  evidence  or 
record  in  the  beannit 

§  430.94    Official  transcript 

fa)  Fihng.  The  official  triinscripts  of 
testimony,  together  with  any 
stipulations,  briefs,  or  memorHnda  of 
Uw.  are  filed  with  HCFA. 

(b)  Avajlabihty  of  trojiSL-ripts.  flCFA 
designates  an  official  reporter  for  each 
hearing.  Transcripts  of  testimony  m 
hearings  may  be  t»blatned  from  the 
official  reporter  by  the  p«»rtie«  and  the 
public  at  rates  not  in  f^xcess  of  the 
maximum  rates  fixed  by  the  cunirjd 
between  HCFA  and  the  reporttr. 

[c]  Correction  of  tmr.AcnpL  Upon 
notice  to  all  parties,  the  pres^iing  o^icer 
may  authorize  corrections  that  affect 
substantive  matters  in  the  tran.schpL 

M30.M    Record  fbr  dscMon. 

The  transcript  of  testimony,  exhibits, 
and  all  papers  and  requests  filed  in  the 
proceedfngs,  except  the  correspondence 
section  of  the  docket,  inchiding  rulings 
and  any  recommended  or  initial 
decision  constitute  the  exclusive  remni 
for  decision. 

f43aLl(»    PosthMrtog  briefs. 

The  presiding  officer  fixes  the  rime  for 
filing  poathearing  briefs,  which  may 
contain  proposed  findings  of  fact  and 
conclusions  of  !aw.  The  presidmg  officer 
m»y  aho  permit  repJy  briefs. 


§43ai02 

fd)  .■\dminf9tratcr presides.  If  the 
presiding  officer  n  the  Adminratrator,  he 
or  she  issues  the  hearing  decision  within 
60  days  after  expiration  of  the  periotl  for 
submission  of  postheanng  briefs. 

(b)  Administrator's  deit^nee  prfsidr^s 
If  the  presiding  offtoer  is  oth«>T  than  the 
Administrator,  the  procedure  is  as 
follows: 

\\)  Upon  expiration  of  the  penod 
allowed  for  subnnssion  of  posthearing 
briefs,  the  prestdinf  officer  certifies  the 
entire  record,  including  his  or  her 
recofomended  findings  and  [iroposed 
decision,  to  the  Administrator  The 
Administrator  serves  a  ropy  of  the 
recommended  findings  and  proposed 
decision  opon  aU  parties  and  amici.  if 
any. 

[Z]  Any  part>*  may,  within  20  days,  file 
with  the  Administiatut  c'^cpptions  to  the 
recommended  findings  and  proposed 
decision  and  a  supporting  brief  or 
statement. 


(3}  The  Administrator  reviews  the 
recommended  decision  and.  within  60 
days  of  its  isstiance.  issues  his  or  her 
own  decision. 

(cj  Effect  of  Administrator's  decision. 
71ie  decision  of  the  Administrator  untJor 
this  section  is  the  final  decision  of  the 
Secretary  and  constitutes  "final  agency 
action"  within  the  meaning  of  5  U.S.C. 
704  and  a  "final  determination"wilhin 
the  meaning  of  section  tll6(a)(3l  of  the 
Act  and  $  430J8  The  Administrators 
decision  is  promptly  8er\'ed  on  all 
parlies  and  amici. 

S  430.104    Decisions  that  affect  FFP 

(a|  Scope  of  det:tsions.  If  lh« 
Administrator  concludes  th<it 
withholding  of  FFP  is  necessary  becrtust- 
a  State  is  out  of  compliance  with 
Federal  reqmrf^ments>  m  accordance 
with  §  430.;^,  ibe  decisHjn  skso 
specifies — 

(1)  Whether  no  further  payments  wilt 
be  made  to  the  State  or  whether 
payments  will  be  hmited  to  parts  of  Ih** 
program  not  affected  by  the 
noncompbance:  and 

(2)  The  effective  dale  of  thr  decision 
to  withhold. 

(bl  Consultation.  Tte  Administrator 
mdV  ask  the  parties  for 
recommendations  or  briefs  or  may  hold 
conferences  of  the  parties  on  the 
question  of  further  paj-ments  to  the 
State. 

(c]  Effective  dote  of  decision.  The 
effective  date  of  a  decision  to  withhold 
Federal  funds  will  not  be  earlier  than 
the  date  of  the  Administrator's  decuuon 
and  will  not  be  later  than  the  first  day  of 
the  next  calendar  quarter.  The 
provisions  of  this  section  may  not  be 
waived  under  S  430.64. 

a  In  45  CFR  Chapter  U.  the  foJlowmjt 
technical  conforming  changes  are  made: 

PART  201— (AMENDEOI 

§201.1    f  Amended! 

a.  In  paragraphs  (c)  and  {i\,  "Social 
and  Rehabilitation  Service"  is  changed 
to  "'Family  Support  Administration". 

b.  Paragraph  (e)  ts  revised  to  read  as 
follows:  in)  "Aihninistration'  means  the 
Family  Support  Admirastratioa. 

c  Paragraph  (0  n  revised  to  read  as 
fuUows:  (f)  "Regional  Administrator" 
me.ins  the  Regional  Adnimistrator  of  the 
Family  Support  Admmistraticn. 

d.  hi  paragraph  (h).  "W  is  removed. 
and  "XVI.  or  XIX"  ta  changed  to  "or  X\'I 
(.AARD)'-. 


S  301.2     (4 

The  term  "Service"  is  changed  to 

"Administration". 
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§201.3    (Amended! 

a  In  the  introductory  text  in  the  first 
sentence  "serxices  to  aged  blind  or 
disabled  (title  VI) '  is  removed;  'or  '  is 
inserted  immediately  after  "(Title 
XIV):".  and  ":  or  medical  assistance 
(Title  XIX)'"  is  removed. 

b  In  paragraphs  (c).  (e).  and  (f).  the 
phrase  ".  or  with  respect  to  the  medical 
assistance  program  under  tide  XIX, 
Regional  Medicaid  Director"  is  removed. 

c.  The  term  "Service"  is  changed  to 
'"Adminislration".  and  the  term 
"Commissioner"  is  changed  to 
"Administrator",  wherever  Ihey  appear. 

§201.4    lAmended] 

a.  The  lerm  "Commissioner"  is 
changed  to  "Administrator". 

b.  In  the  first  sentence,  the  phrase  ", 
or  with  respect  to  the  medical  assistance 
program  under  title  XIX,  Regional 
Medicaid  Director"  Is  removed. 

g  201.5    (Amended) 

a.  In  the  introductory  text,  the  third 
sentence,  beginning  "Progressive 
reductions  *   *   '"is  removed. 

b.  In  paragraph  (a)(1).  in  the  third 
sentence,  "Social  and  Rehabihtation 
Service"  is  changed  to  "Family  Support 
Administration*,  and  the  phrase 
"Attention:  P'inance  Division, 
Washington,  D-C  20201"  is  rftmuved, 

§201.6    (Amended) 

a.  In  paragraph  (a)(1),  "G02."  is 
removed,  and  "1602,  oi  1902"  is  changed 
to  'or  1902". 

b.  In  paragraph  (b).  "VI"  is  removed, 
and  "(AABD)"  is  inserted  Immediately 
after  "XVI". 

c.  In  paragraph  (c).  'Service"  is 
changed  to  "Administration". 

§201.10    (Amended! 

In  paragraph  (a),  the  term  "Service"  is 
changed  to  ■'Administration", 

§201.13    (Amended) 

In  paragraph  (a),  in  the  fourth 
sentence.  "Service"  is  changed  to 

■"Adminislration". 

§201.14    (Amended) 

a.  The  term  "Commissioner", 
wherever  it  appears,  is  changed  to 
"Administrator". 

b.  In  paragraph  (a),  introductory  text. 
"VI '  and  "XIX."  are  removed. 

c.  Paragraphs  (h)(4)  and  (a)(5)  are 
removed  and  reserved. 

d-  In  paragraph  [a)(6).  "603."  and 
"1903."  are  removed. 

e.  In  paragraph  (b)(1).  the  phrase  ",  or 
with  respect  to  the  medical  assistance 
program  under  title  XIX,  the 
Administrator.  Health  Care  Financing 
Administration  or  his  designee,"  is 
removed. 


i.  In  paragraphs  (c)(1)  and  (d),  ".  or 
with  respect  to  the  medical  assistance 
program  under  title  XIX.  Regional 
Medicaid  Director"  is  removed 
whenever  it  appears. 
§201.15    (Amended! 

a.  The  term  "Commissioner", 
wherever  it  appears,  is  changed  to 
"Administrator". 

b.  In  paragraph  (a),  "or  XIX'"  is 
removed  and  "XVI."  is  changed  to  "or 
XV!  (AABD)". 

c.  In  paragraph  (c)(1).  the  phrase  ".  or 
with  respect  to  the  medical  assistance 
program  under  title  XIX,  the 
Administrator.  Health  Care  Financing 
Administration,  or  his  designee 
(hereinafter  collectively  referred  to  as 
the  Administrator)"  and  in  paragraph 
(c)(5]  the  phrase  "or  Regional  Medicaid 
Director"  are  removed,  and  in  paragraph 
(c)(1).  the  last  word  is  changed  from 
"Service"  to  "Administration". 

§201.66    (Amended! 

a.  In  paragraph  (a),  'XVI,  (AABD).  or 
XIX  *  is  changed  to  "or  XVI  (AABD)". 

b.  In  paragraph  (a)(2).  "Regional 
Commissioner"  is  changed  to  "Regional 
Administrator'. 

c.  In  paragraph  (b)(2}.  "SRS-OA-25". 
wherever  it  appears,  is  changed  to 
"State  Agency  Statement  of  Financial 
Plan  for  AFDC". 

d.  In  paragraph  (b)(3).  "(SR5-OA-41)* 
is  removed. 

e.  In  paragraph  (b)(7)(ii).  in  the 
concluding  paragraph.  "Service"  is 
chanj^fcd  to  'Administration", 

PART  204— GENERAL 
ADMINISTRATION— STATE  PLANS 
AND  GRANT  APPEALS 

The  part  heading  for  Part  204  is 
revised  to  read  as  set  forth  above. 

§204.1    (Anwndedl 

a.  The  number  "VI."  is  removed. 

b.  The  phrase    XVI,  or  XIX"  Is 
clianged  to  "or  XVI  (AABD)", 

c.  The  term  "Social  and  Rehabilitation 
Service"  is  changed  to  "Family  Support 
AdminlMration". 

§204.2    I  Amended  I 

The  term  "Social  and  Rehabilitation 
Service"  is  changed  to  "Family  support 
Adminiptration"'.  The  term  "Ser\ice'". 
wherever  it  appears,  is  changed  to 

"Administration" . 

§204.4    (Amended! 

a.  In  paragraph  (a),  the  purt^nthelicul 
croRs-rcferenoe  "(as  set  forth  in 
§  16.5(fl)(i)  through  (4)  of  this  title)"  is 
changed  to  "(as  set  forth  in  Part  IB. 
Appendix  A.  section  C  of  lhii>  titlt)";  lite 
phraBe".  after  the  effective  dute  of  this 
section."  is  removed;  and  "Social  and 


Rehabilitation  Service"  is  changed  to 
"Family  Support  Administrataion". 

b.  In  paragraph  (bj(l).  introductory 
text,  in  the  first  sentence,  the  first  cross- 
reference  "in  §  16.S(b)"  is  changed  to 

"S  16.3(b)  and  (c)":  the  second  cross- 
reference  §  16.5(a)(1)  through  (4)  of  this 
title"  is  changed  to  "Part  16.  Appendix 
A.  section  C  of  this  title":  "Social  and 
Rehabilitation  Service"  is  changed  to 
"Family  Support  Administration":  and 
the  last  four  words  "  and  may  request 
consideration"  are  removed. 

c.  Paragraph  (b)(1)  (i)  and  (ii)  are 
removed  and  the  second  sentence  of 
paragraph  (b)(l)(i)  introductor>'  text  is 
amended  by  removing  the  co)on  at  the 
end  and  adding  "the  Grant  Appeals 
Officer  grants  an  extension  of  time  for 
good  cause." 

d.  In  paragraph  (b)l2).  the  sentence 

beginning  "Except  in  the  case is 

revised  to  read:  "The  grantee  shall 
attach  to  his  submission  a  copy  of  the 
agency  notification  specified  in  §  16.3(b) 
of  this  title.' . 

e.  In  the  heading  of  paragraph  (c). 
"Sen'ice"  Is  changed  to 
"Admintstration". 

{.  In  paragraph  (c)(l}(ii),  the 
parenthetical  statement  "(or  45  days  in 
the  case  of  a  determination  described  in 
the  last  sentence  of  §  16.5(b}  of  this 
title)"  is  removed 

PART  205— (AMENDED) 

!:  205.5    lAmendedl 

In  paragraph  (a),  "VI".  is  removed, 
and  "XVI.  or  XIX "  is  changed  to  "or  XVI 
(AABD)". 

§205.10    lAmendedl 

In  paragraph  (a)  inioductory  text, 
"lAABD)"  IB  inserted  immediately  after 
"XVI", 

§205.35    (Amended! 

In  the  introductorj'  text,  "Social 
Security  Administration  (SSA)"  is 
changed  to  "Family  Support 
Administration  (FSA)". 

§205.37    (Amended) 

a.  In  the  section  heading,  the  term 
"Social  Security  Adminislration  (SSA)" 
is  changed  to  "Family  Support 
Administration  (F^A)". 

b  The  initials  "SSA" .  wherever  they 
appear,  iire  changed  to  "FSA". 

§205,38    (Amended! 

The  initials  ■"SSA".  wherever  they 
appear,  arc  changed  to  ""FSA". 

§205.40    [Amended! 

In  p.iragraph  (b)  introductory  text, 
"(AAUU)"  is  Inserted  immediately  after 
"XVr  .  "Commissioner",  wherever  it 
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appears,  i»  chaoged  to  "Admimstrator", 
and  in  paragraph  [b)(2)  introductory 

text.  "Commissioner's"  u  changed  to 
■Administrator' a*. 

§205.42    (AfTWndvd) 

In  paragraph  (b).  in  the  definition  of 
"We."  "us"  or  "our".  **Social  Security 
Administration'"  is  changed  to  'Taxmly 
Support  Administration". 

32QS.43    IAnwnd*dI 

In  paragraph  (b),  in  the  definition  of 
"We",  "Social  Security  Adtninistrstion*' 
IS  changed  to  "Family  Support 

Adminiatration". 


§205.44    (ABMfVlMll 

in  paragraph  (b),  in  the  ciefinition  of 
"We."  'us,"  or  "our".  "Social  Secunty 
Administration"  is  changed  to  "Family 
Support  Adraioistration". 

S20S.190    [Amandadl 

In  paragraph  (a)(2]  introductory  text, 
SSA.  OFA"  is  chdnged  to  *TSA,  OFA ". 

PART211— {AMENDEDl 

§211.1     tAmwKtedl 

Ln  paragraph  (d).  "Social  and 
Rehabiiitatiofi  Service"  ia  changed  to 
"Family  Support  Admiaiatration". 

PART  212-{AJyiENDEDl 


$21Z1    [Amandad] 

a.  Paragraph  (d)  ia  reviaed  to  read: 
(d)  The  term  "Administration''  means 

the  Family  Support  AdmiBialration. 
Departmeat  of  Health  aod  Huzaaa 
Service*. 

b.  In  paragraph  (e),  "Social  and 
Rehabilitation  Service"  is  changed  to 
"Family  Support  Adminiatratioo". 

S  212.4    [AmandadT 
The  term  "Service",  wherever  it 

appears,  is  changed  to 
"Administration". 

$212.5    [Amandad] 

The  term  "Service",  wherever  If 
appears,  is  changed  to 
"Administration". 

S  212.9    (Amandad] 

The  lerm  "Service"*  is  changed  to 
"Administrahon". 

PART  21^-{AMENDCD1 


§2i3l1S    EAmandad) 

In  paragraphs  (bK2|  and  fcHlU  "SRS" 
is  changed  to  'TSA". 

PART  282— {AMENOEOi 

§282.30    [  Amended  1 
The  terra  "Father*"  is  changed  to 

"Parents". 

(Cautof!  of  Federal  Domestic  Assistance 
Prog-ams  \o.  13  714.  Metfical  Assistance 

Projjramsf 

Dated:  St;ptember  25.  198" 

wntiam  L  Roper. 

Aiiminitstrutor.  Health  Core  Financing 

Admmistratujn. 

Approved;  IdTUiRvy  25, 1988. 
Otia  R.  Bofwm, 
Secretar}-- 

Editoiial  NeU.^ — This  document  was 
received  at  ths  OCTke  of  ihe  Federal  EUft&ler 
September  14.  Iftaa. 

[FR  Uoc.  Bfr-ZlSOS  Filed  9-2D-afl-  8:45  am) 
BHJJHG  CODE  «1»-4I-M 


$213^    [AmaodMS] 
T^e  mitidls  "SRS"  are  changed  to 
FSA". 

§213.5    (Amandad] 

In  paragraph  (a),  the  initials  "SRS"  are 
changed  to    FSA". 


GENERAL  SERVfCCS 

ADMINISTRATION 


48  CFR  Parts  507  and  552 


lAcquiaWon  Circular  AC-47-1. 

No.  31 

Comparison  of  Ratirament  Costs 
Under  0MB  Circular  A-7« 

agency:  Of&ce  of  Acquisition  Pohcy. 

GSA. 

action:  Cancellation  of  temporary 

regulation. 

suumurr.  This  supplement  cancels 
General  Services  Adaunistratkm 
Acquisition  Regulation.  Acquisition 
Circular  AC-fi7-l.  that  temporarily 
Implemented  the  Office  of  Management 
and  Budget  (OMB)  Transmittal 
Memorandum  No.  4  which  revised  ONtB 
Circular  A-76  procedures  for  calculation 
and  companson  of  retirement  costs. 
EFFECTIVE  DATC:  The  change  in 
retirement  costmg  procedures  was 
effective  July  13.  1988.  and  applies  to  all 
cost  comparisons  m  process  where  the 
Government's  in-house  estimate  had  not 
been  opened. 

POtt  FVITTHCII  INFOmMATION  CONTACT 

Ms,  Shiriey  Scott,  Office  of  GSA 
Acquisition  Policy  and  Regniatioas. 
Washmgton.  DC  20405  [ZOZ]  523-4765 
SUPPLEMENT ARV  INFORMATYOM:  Pubhc 
Law  100-3ea  amended  the  "Federal 
F^mployees'  Retirement  System  Act  uf 
1986"  to  require  that  employer  paid 
retirement  costs  lor  the  F(iJ*Tui 


Reliremi^nt  System  and  the  contractor 
be  Inchidod  m  the  A-7B  cost  compansfin 
process.  Therefore.  OMB's  Circular  A-'*fl 
transmittal  Memorandum  No.  4.  which 
provided  procedures  for  calculation  and 
comparison  of  retiretneni  costs,  has 
been  rescinded 

List  of  Subjects  in  48  CFR  Pirts  507  and 

552 

Covemmenl  procurement. 
PARTS  507  AND  552— (AMENDEDl 

1,  The  authority  citation  for  48  CVR 
Parts  507  and  552  continues  to  read  as 
follows: 

Authority:  40  U£X:  4S6(c^ 

2.  48  CFR  Parts  507  and  552  are 
amended  by  the  foUowtng  supplement  to 
Acquisition  Circular  AC-*7-l: 

General  Services  Administration 
Acquisition  Regulation — Acquisition 
Circular  AO-87-1,  Supplement  N'o.  3 

s«'ptfmljf  r  13.  isaa. 
To:  All  GSA  contracting  activities. 
Subject:  Comparison  of  retirement  costs 
under  OMB  Circular  A-76. 
1  fhirpose.  This  supplement  cancels 
General  Services  Administration 
Acquisition  Regulation  Acquisition 
Circular  AC-87-1  which  provided  for 
use  of  solicitation  provision  562,207-71, 
Social  Security  (except  Medicare)  and 
Thrift/Profit  Sharing  Plan  Contributionfl, 
in  A-7e  solicitabons. 

2.  Background  Public  Law  100-366 
amended  the  "Federal  Employees' 
Retirement  System  Act  of  1S86"  to 
require  that  employer  paid  retirement 
costs  for  the  Federal  Employees 
Retirement  System  and  the  contractor 
be  included  in  the  A-79  cost  comparison 
process.  Therefore,  the  Office  of 
Management  and  Budget's  Circular  A-76 
Transmittal  Memorandum  No.  4.  which 
provided  procedures  for  calculation  tind 
comparison  of  retirement  costs,  has 
been  rescinded. 

3.  Effective  date.  The  change  hi 
retirement  costmg  procedores  was 
effective  [uly  13.  1988.  ami  applies  to  all 
cost  comparisons  in  process  where  the 
Government's  in-house  cost  estimate 
hdd  not  been  opened  before  that  date. 

RiiJunlH   Kopf.  Ul. 

A-fi,;  u;!r  ■XJministmtor for Acqiunilion 

[{--R  Uuc.  BU-21SH  POed  S-JO-Mc  tvIS  a»i 
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Thts  section  o*  the  FEDERAL  REGISTER 
contains  notices  lo  tf*e  pubbc  ol  the 
proposed  issuance  oi  Oiies  and 

'eguiai'ons    The  purpose  of   these   fKitices 
IS  to  give  'f^ie^esteO   persons  an 
opponunity   10  part(c»pate  m  the  rule 
making  pnoi   to  tne   aooplion  ol  ttie  firwl 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

(Airspace  Docket  No.  88-AGL-21] 

Proposed  Springfield,  OH.  Control 
Zone  Establishment  and  Dayton 
Wright-Patterson  AFB,  OH,  Control 
Zone  Alteration 

agency:  Federal  Aviation 
Administration  (FAAl.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  a  separate  Springfield.  OH. 
control  zone  to  serve  Rpringfield- 
Beckley  Municipal  Airport  and  alter  (he 
existing  Dayton  Wright-Pulterson  Air 
Force  Base  (AFB).  OH.  control  zone.  The 
existing  Dayton  Wright-Patterson  Air 
Force  Base.  OH.  control  zone  has 
causf^d  pilot  confusion  since  the  zone 
includes  Spruigfield-BeckiHy  Municipal 
Airport  W'nght-Patlorson  AH3  has  a 
fLil-time  control  tower  whereas 
Spnngfield-Beckley  Municipal  Airport 
control  tower  and  weather  reporting  are 
both  part-time.  Furthermore  weather 
conditions  can  differ  between  the  AVU 
and  Airport  at  limes.  Under  current 
conditions  there  are  times  when  two 
weather  stations  report  official  weather 
within  the  same  control  zone.  Some 
pilots  are  confused  as  to  which  weather 
is  the  official  weather  in  the  control 
zone  and  believe  that  when  the  control 
lower  at  Springfield-Beckl^y  Municipal 
Airport  is  not  operating,  the  control  zone 
there  does  not  exist.  By  establishing  a 
separate  Springfield,  OH.  control  zone. 
the  part-time  hours  of  the  control  lower 
oppration  and  Spnngfield  weather 
reporting  will  be  the  same.  The  intended 
effect  of  this  action  ia  to  split  the 
existing  control  zone  into  two  separate 
zones.  This  zone  separation  will 
redescribe  the  airspace  to  reflect 
operational  requirements  for  both 
civilian  and  mihtary  needs  and  relieve 
pilot  concision. 


DATES:  Comments  must  be  received  on 
or  before  October  28. 1988. 
ADDRESS:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Regional 
Counsel.  AGl,-7.  Attn;  Rules  Dor.itet  No 
88-AGU21.  2300  East  Devon  Avenue. 
Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  (Counsel. 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plaines. 
Illinois 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  AirTrafRc  Division,  Airspace 
Branch,  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Des  Plames.  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  C.  Hale.  Air  Traffic  Division, 
Airspace  Branch,  AGL-520.  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue.  Des  Piames.  Illinois 
60018,  telephone  (312)  694-7360. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  partn^s  are  mviled  to 
participate  m  this  proposed  rulemaking 
by  submittmg  such  written  data.  ^news. 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  speafically  invited  on  the  overall 
regulatory,  economic.  en\ironmental. 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  F.AA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-8dd.-essed.  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  8a-AGU21."  The 
postcard  will  be  date/time  stamppd  and 
returned  to  the  coramenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket. 
FAA,  Great  Lakes  Region.  Office  of 


Regional  Counsel.  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvaiUbilit>  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (\PRK<) 
by  submitting  a  request  to  the  Federal 
Aviation  .Administration.  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue  SW.. 
Washington.  DC  20591.  or  by  calling 
|:i02)  425-8058.  Communications  must 
identify  the  notice  number  of  this 
NPR\1-  Persons  interested  in  being 
pldced  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2.  which 
descnbes  the  application  procedure. 

The  Proposal 

The  FA.^  is  considering  an 
amendment  to  S  71 .171  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71]  to  establish  the  Springfield  OH. 
control  zone  and  modify  the  existing 
Dayton  Wright-Patterson  AFE  OH 
control  zone. 

The  establishment  of  a  control  zone 
for  Springfield,  OH.  and  modifying  the 
Dayton  Wright-Patterson  AFB.  OH. 
control  zone  will  alleviale  pil'j? 
confusion.  Each  zone  will  have  their 
own  weather  reporting  an  hour  of 
operation. 

This  control  zone  split  will  have  no 
greater  effect  on  the  public  than  does 
the  existing  area.  The  airspace  required 
for  the  two  zones  is  actually  a  reduction 
of  controlled  airspace.  The  existing  6- 
mile  radius  of  Spnngfield-Beckley 
Municipal  Airport  will  be  reduced  to  a 
5-mile  radius  and  the  southwest 
extension  from  the  radius  zone  will  be  6 
miles  instead  of  8.5  miles.  The 
Springfield.  OH.  control  zone  will  be 
effective  during  the  specific  dates  and 
times  established  in  advance  by  a 
Notice  lo  Airmen.  The  effective  dales 
and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory.  Dayton  Wright- 
Patterson  AFB.  OH.  dates  and  times 
remain  status  quo. 

Aeronautical  maps  and  charts  will 
reflect  the  deHned  areas  which  will 
enable  other  aircraft  to  circumnavigate 
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the  area  in  order  to  comply  v\ilh 
applicable  visual  flight  rule 
requirements 

Section  71.171  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.60  dated  January  4. 
19«8. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — 11|  Is  not  a    major  nile" 
under  Executive  Order  12291;  12)  is  not  a 
"significant  rule"  under  DOT  Regulatorv 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (:tj  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  e  routine  matter 
that  will  only  affect  air  tra^c 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
cntpna  of  the  Regulatory  Flexibility  Act. 

l.isi  of  SubjecU  in  14  CFR  Part  71 

Av  itinn  srtfe'y,  control  zones. 

1  he  Proposed  Amendment 

A'C  jrdmgly.  pursuant  to  the  authority 
c!-  itsaUid  to  me.  the  Federal  Aviation 
.Administration  proposes  to  amend  Part 
'1  of  the  Federal  Aviation  Regulations 
■14  CFR  P,.rr -11  as  follows: 

PART  71-1  AMENOEDl 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Aulbority:  49  U.S.C.  1348^8).  1354(h).  1510 
Executive  Order  10654:  49  U-SC  106(g) 
(Reused  Pub.  L  97-449.  |anuary  12. 1983)  14 
CFR  U89 

§71.171    lAinenbed] 

2.  Section  71. 171  is  amended  as 
follows; 

Springfield.  OH  \Sew\ 

Within  a  5-mile  radiui  of  the  Springfield- 
Betkley  Municipal  AiT)ort.  SpringFicId.  OH. 
.■ii**5025"  N.,  long.  83'50'25'  W.|;  and  within 
3.5  miles  each  side  of  the  055*  bearing  from 
the  airport,  extending  from  the  5-mile  radius 
area  to  9.5  miles  northeast,  and  within  2.5 
miles  each  side  of  the  241*  bearing  from  the 
airport,  extending  from  the  5-mile  radius  area 
to  6  miles  southwest,  excluding  thai  portion 
ovtrlying  the  Dayton  Wright -Patterson  AFB. 
OH.  control  zone.  This  control  zone  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen-  The  effective  dates  and  limes  will 
thereafter  be  continuously  published  in  the 
Airp4)rt 'Facility  Director> 


Dayton  W right-Pa ttersoD  .^FB,  OM  [Revised) 

Within  d  5-mitt!  radius  of  Wrtght-PHtterson 
AI'B  (liil  39'49'34-  N..  long.  W02-S4-  W.). 

Issued  In  Des  Plalnes.  lUinois  on  September 
&  1968. 

Teddy  W.  Burcham, 
Muna^er.  Air  Truffic  UivUiuu. 
[FRDor  ae-?14-3  Filed  9~20-«8;  8:45  am| 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Mines 

30  CFR  Part  652 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  890 

Mining  and  Mineral  Resources 
Research  Institute  Program 

AGENCY:  Burr.tu  of  Mines,  Interior. 
ACTION:  Proposed  rule. 

summary:  This  part  sets  forth  the 
administrative  policies  and  procedures 
for  the  Mining  and  Mineral  Resources 
Research  Institute  Program.  These  niles 
are  needed  owin]^  to  the  transfer  of 
responsibility  for  the  prngram  to  the 
Bureau  of  Mines,  and  the  revised 
operation  of  the  program. 
DATE:  Comments  must  be  received  on  or 
before  October  21.  1988. 
ADDRESS:  Comments  should  be  sent  lo; 
Office  of  Mineral  Institutes.  Bureau  of 
Mines,  MS  1020,  2401  E  Street  NW  , 
Washington.  DC  20241. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  Munson,  Chief.  Office  of  Mineral 
Institutes.  Bureau  of  Mines.  MS  1020, 
2401  E.  Street  NW..  Washington.  DC 
20241.  Phone  (202)  634-1328. 
SUPPLEMENTARV  INFORMATION:  The 
purpose  of  this  rulemaking  is  to 
redesignate  the  existing  regulations 
found  at  30  CFR  Part  890  as  a  new  Part 
652  and  to  revise  and  update  the 
regulations  so  they  reflect  the  transfer  of 
responsibility  and  revised  operation  of 
the  prugram.  By  Secretarial  Order  No. 
3073,  dated  February  1.  1982,  the 
Secretary  of  the  Interior  transferred 
administrative  responsibility  for  the 
Department's  mineral  institute  program 
from  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  to  thtf 
Bureau  of  Mines.  Concurrent  with  the 
transfer  of  responsibility,  the  Congress 
urged  the  Bureau  to  consolidate  the 
mineral  institute  program  (House  Report 
97-315.  5  November  1981.  p.  15).  This 
was  accomplished  by  the  creation  of 
generic  mineral  technology  centers  that 
serve  as  focal  points  for  research  grants 


in  specific  technical  areas  of  broad 
applicability  across  the  minerals 
induslrj'.  In  1984.  Pub.  L  88-409  (30 
U.S.C  1221-1230).  which  extended  the 
authority  to  make  grants  beyond  fiscal 
year  1984  authorized  in  Title  III  of  Pub. 
L.  9S-67.  also  established  somewhat 
different  criteria  for  the  determination  of 
institute  eligibility  and  made  other 
revisions- 

Consequently  these  regulations 
contain  revised  eligibility  criteria 
currently  in  use  by  the  Bureau  of  Mines 
and  a  description  of  the  characteristics 
of  generic  mineral  technology  centers. 
Other  additions  include  a  description  of 
the  specific  responsibilities  of  mineral 
institute  directors,  rules  for  the  transfer 
of  funds  between  cooperating 
institutions,  and  an  exposition  of  the 
role  of  the  Advisory  Committee  on 
Mining  and  Mineral  Resources  Research 
in  making  recommendations  to  the 
Secretary  both  on  the  operation  of  the 
program  and  in  the  determination  of 
institute  eligibility.  Revision  and 
clarification  have  also  been  made  to  the 
descriptions  of  the  types  of  reports 
required  under  the  program  and  sample 
statements  for  crediting  the  program  in 
the  professional  literature  provided. 

The  Department  of  the  Interior  has 
determined  this  document  is  not  a  major 
rule  under  E.0. 12291  and  certifies  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

The  information  collection 
requirements  contained  in  this  nile  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.SC. 
3501  et  seq.,  and  assigned  clearance 
number  1032-0116. 

Author:  Dr.  Roruild  A.  Munson,  Chief. 
Office  of  Mineral  Institutes.  Bureau  of 
Mines. 

Caluloft  of  Federal  Dumcstic  Assislonco 
Program  No.  15.306.  Grants  for  Mining  and 
Mineral  Resources  and  Research  Institutes 

List  of  Subjects  In  30  CFR  Parts  652  and 
890 

Grant  programs — natural  resources. 
Mineral  Resources,  Mines, 
Environmental  protection.  Research. 
Scholarship  and  fellowships. 

Accordingly,  il  is  proposed  to  amend 
Title  30  by  redesignating  Part  890  of 
Chapter  VH  as  Part  652  of  Chapter  VI. 
removing  and  reser\'ing  Subchapter  S  of 
Chapter  VII.  and  revising  newly 
redesignated  Part  652  to  read  as  follows: 
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PART  652— MINING  AND  MINERAL 
RESOURCES  RESEARCH  INSTITUTE 
PROGRAM 

Sof. 

ft52.1  Scope. 

652.2  Obiecttvea. 

652.3  Authority. 
6524  Admuiistration. 
652.5  Dennitiona. 
652.8  Eligibility. 

652.7  Responsibilities  of  mineral  institulcs. 

652.8  Applications  for  a  llotment  grants. 

652.9  Generic  mineral  technology  centers. 

652.10  Applications  fur  research  grants. 

652.11  Transfers  of  research  and  allolmeni 
funds. 

652.12  Governing  provisions  for  grants. 

652.13  Reports. 

652.14  Information  collection. 

652.15  Advisory  committee. 
652-16  Sile  visits. 

65217  Grant  modifications. 

65218  Grant  reduction  and  termination. 
Authority:  30  US  C.  1221-1230;  Pub.  L  98- 

409. 

§652.1     Scops. 

This  part  sets  forth  policies  and 
procedures  for  the  assistance  of 
institutions  of  higher  learning  that  have 
been  designated  as  State  Mining  and 
Mineral  Resources  Research  Institutes 
and  for  the  support  of  mmeral  research 
at  these  institutions  through  specialized 
generic  mineral  technology  reserch 
centers, 

§652^    Oblectlves. 

The  objectives  of  the  assistance 
provided  by  the  Mining  and  Mineral 
Resources  Research  Institute  program 
ore: 

(a)  To  support  research  and  training  in 
mining  and  mineral  resources  problems 
related  to  the  mission  of  the  Department 
of  the  Interior. 

(b)  To  improve  the  advanced  training 
of  mineral  scientists  and  engineers 
through  grants  which  encourage  State 
und  industry  support  of  mineral 
eduction: 

(c)  To  support,  and  encourage  support 
of.  research  centers  of  generic  expertise 
in  mineral  technology: 

(d)  To  assist  the  States  in  carrying  on 
the  work  of  competent  and  quahfied 
mining  and  mineral  resources  research 
institutes,  and 

(e)  To  provide  support  for  graduate 
and  postdoctoral  students  in  mining  and 
mmeral  resource  disciplines  including 
mining  engineering,  extractive 
metallurgy,  geology,  reclamation;  and  in 
mmeral-related  areas  of  other 
disciplines  including  engmeering, 
economics,  chemistry,  physics,  biology, 
ecology,  and  others. 

§652.3    Authority. 

The  authority  for  this  program  is  the 
State  Mining  and  Mineral  Resources 


Research  Program  Act  of  1984  (30  U.S.C. 
1221-1230;  Pub.  L  98-4091, 

(a)  30  U.SC.  1221  authorizes  the 
Secretary  to  mbl^e  grants  to  assist  States 
on  a  matching  basis  in  carrying  on  the 
work  of  competent  and  quahfied  mining 
and  mineral  resoun;es  research 
institutes. 

(b|  30  U.S.C.  1222  authorizes  the 
Secretary  to  make  grants  to  the 
institutes  for  specific  research  and 
demonstration  projects,  and  for  research 
into  any  aspects  of  mining  and  mineral 
resources  problems  related  to  the 
mission  of  the  Department  of  the  Interior 
deemed  desirable  and  not  otherwise 
under  study. 

(c)  30  U.S.C.  1229  authorizes  the 
Secretary  to  eppoint  an  Advisory 
Committee  on  Mining  and  Mineral 
Resources  Research  jointly  chaired  by 
the  Assistant  Secretary  of  the  Interior 
responsible  for  mmerals  and  mining  and 
a  committee  member  elected  by  the 
Committee  from  among  those  members 
who  are  not  Federal  employees. 

§6S2.4    Administratton. 

Responsib'.lity  for  administration  of 
the  Mining  and  Mineral  Resources 
Research  Institute  Program  is  assigned 
to  the  Director  of  the  Bureau  of  Mines 
and  subject  to  the  supervisory  authority 
of  the  Assistant  Secretary  to  whom  he/ 
she  reports. 

9  652.5    Definitions. 

As  used  in  this  pan.  the  term — 
U)  Act  means  the  State  Mining  and 

Mineral  Resources  Research  Program 

Act  of  1984  (30  use.  1221-1230;  Pub.  L 

98-409). 

(b)  Secretary  means  the  Secretary  of 
the  Interior  or  his  authorized 
representative. 

(c)  Advisory  Committee  means  the 
Advisory  Committee  on  Mining  and 
Mineral  Resources  Research  appomted 
by  the  Secretary. 

(d)  Institute  means  a  compeleni  and 
qualified  mining  and  mineral  resources 
research  institute,  department  or 
component  of  a  college  or  university 
established  in  accordance  with  the 
provisions  of  the  Act 

(e)  Director  means  Director  of  the 
Bureau  of  Mines. 

(0  Bureau  means  the  Bureau  of  Mines. 

Igl  Office  means  Office  of  Mineral 
Institutes. 

(h)  Allotment  means  funds  made 
available  to  an  institute  on  a  matching 
(formula)  basis  in  a  particular  fiscal 
year  pursuant  to  30  U.S.C.  1221  and 
under  the  regulations  contained  herein. 

(i)  Generic  mineral  ttKhnology  center 
means  a  cooperative  mineral  resources 
research  effort  in  a  specific  area  of 
broad  applicability  across  the  minerals 


industry  headquartered  in  one  institute 
with  participation  by  one  or  more 
affiliate  institutes  as  authorized  under 
30  U.S.C.  1222. 

(j)  Mineral  resources  research  means 
research,  investigations. 
demonstrations,  and  experiments  of  a 
basic  or  practical  nature  relating  to 
mineral  exploration,  extraction, 
processing,  development  mining. 
reclamation,  and  conservation:  and  the 
training  of  mineral  engineers  and 
scientists  through  such  research:  and  the 
planning  and  coordination  of  such 
cooperative  research  efforts  with  other 
institutes  and  those  other  agencies  and 
individuals  as  may  contribute  to  the 
solution  of  mining  and  mineral  resources 
problems. 

S  652.6    EligibNIty. 

Only  institutions  of  higher  learning 
(post-secondarj'  institutions  having 
graduate  research  programs)  designated 
by  the  Secretary  as  the  State  Mining  and 
Mineral  Resources  Research  Institute 
are  eligible  to  receive  funds  under  this 
program.  Only  one  institution  may  be 
designated  per  Stale.  Such  institutions 
must  meet  all  the  following  criteria  as 
determined  by  the  Advisory  Committee: 

(a)  Be  either  a  public  college  or 
university  or.  in  a  State  not  having  an 
eligible  public  college  or  university,  a 
private  college  or  university  in  thai 
State. 

(b)  Be  recommended  by  the  Governor 
of  the  State,  or  designated  by  an  act  of 
the  State  legislature,  as  eligible. 

(c)  Have  in  existence  a  substantidl 
program  of  graduate  instruction  and 
research  in  mining  or  mineral  extraction 
or  closely  related  fields  which  has  a 
demonstrated  history  of  achievement. 

(d)  Evidence  institutional  commitment 
for  the  purposes  of  the  Act. 

(e)  Exhibit  significant  industrial 
cooperation  in  activities  within  the 
scope  of  the  Act. 

(f)  Have  in  existence  an  engineering 
program  in  mining  or  minerals 
extraction  that  is  accredited  by  the 
Accreditation  Board  for  Engineering  and 
Technology,  or  show  evidence  of 
equivalent  institutional  capability. 

(g)  Employ  at  least  six  full-time 
permanent  faculty  memtwrs  in  the 
department  or  component  of  the 
institution  conducting  instruction  and 
research  in  mining  and  mineral 
extraction. 

(h)  Meet  such  other  criteria  as  the 
Advisory  Committee  shall  deem 
necessary  or  desirable. 
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§  652.7    ResponstblUtie«  of  mineral 
institutes. 

la]  Each  institution  having  u 
designated  mineral  institute  shall 
appoint  a  mineral  institute  director  from 
its  faculty  or  staff,  who  is  professionally 
qualified  in  minerals  research  and 
pducdtion. 

fbj  Mineral  institute  directors  shall  be 
responsible  for  the  preparation  of 
allotment  grant  proposals:  for  the 
technical  administration  of  allotment 
grant  agreements:  for  periodic  reporting 
to  the  Bureau  of  Mines:  for  the 
preparation  and  transmission  to  the 
Bureau  of  Mines  of  an  annual  institute 
status  report;  for  providing  such 
coordination  as  may  be  necessary 
between  various  departments,  units,  and 
individuals  at  that  institution  to  achieve 
a  focused  minerals  program  of  value  to 
the  institutes  Stale  and  region:  for  the 
coordination  between  and  among  the 
minerals  programs  of  the  several 
mineral  institutes;  for  responding  to 
requests  for  information  regarding  the 
minerals  program  at  that  institution  from 
the  Bureau  of  Mines,  the  Advisory- 
Committee,  and  the  public:  and  for  the 
selection  and  transmission  of  the  best 
research  proposals  from  that  institution 
for  inclusion  in  the  generic  mineral 
technology  center  program 

^652.6     Applications  fof  allotmeni  grants 

Applications  for  annual  iiliotment 
grants  shall  be  submitted  in  response  to 
a  call  for  proposals  issued  by  the  Bureau 
of  Mines,  which  will  contain  the  forms 
and  directions  needed  to  apply  for  the 
grant,  to  designated  Mining  and  Mineral 
Resources  Research  Institutes.  To 
receive  a  new  allotment  grant,  institutes 
must  hdve  submitted  all  reports  due  and 
shall  not  have  been  found  by  the 
Secretary  to  have  improperly 
diminished.  lost,  or  misapplied  funds 
previously  received.  Such  funds  shall  be 
replaced  by  the  State  concerned  and 
until  so  replaced  no  subsequent  grant 
shall  be  allotted  or  paid  to  the  institute 
of  that  Stale.  Each  allotment  grant 
application  shall  be  reponsive  to  30 
U.S.C.  1221(b)  and  as  a  minimum  shall 
consist  of  the  following  elements  m 
duplicate: 

(a)  A  completed  Standard  Form  424. 

(b)  A  plan  to  provide  for  the  training 
of  individuals  as  mineral  engineers  and 
scientists  under  a  curriculum 
appropriate  to  the  field  of  mineral 
resources  and  mineral  engineering  and 
related  fields- 

(c)  A  budget  to  support  that  plan. 

(d)  Assurance  that  Federal  funds  will 
supplement  and.  to  the  extent 
practicable,  increase  the  level  of  funds 
that  would  otherwise  have  been 


available  for  the  purposes  of  the  Act. 
and  in  no  case  supplant  such  funds 

(e)  Such  other  information  as  is 
requested  in  the  Call  for  Proposals. 
The  Secretary  shall  deny  or  reduce 
funds  to  institutes  where  proposals  or 
portions  thereof  are  not  complementar>' 
to  the  mission  of  the  Department  or  the 
goals  of  this  program. 

§  652.9    Generic  mineral  technoiogy 

centers. 

All  rfse;irch  Rupporltd  under  this 
program,  except  for  that  funded  through 
allotment  grants,  is  funded  through 
established  generic  mineral  technology 
centers  (generic  centers).  Each  generic 
center  provides  a  focus  for  mineral 
research  in  a  specific  area  of  broad 
applicability  across  the  minerals 
industry.  Each  generic  center  has  the 
following  characteristics: 

(a)  It  is  headquartered  in  one  institute 
with  participation  by  oe  or  more  affiliate 
institutions. 

(b)  A  generic  center  director 
supervises  the  operation  of  the  center 
including  the  coordination  of  related 
projects:  makes  arrangements  for  an 
annual  seminar:  provides  for  operation 
of  a  reference  center;  makes 
recommendations  to  the  Bureau  of 
Mines  on  budget  revisions,  equipment 
purchases,  and  other  grant 
modifications:  and  provides  technical 
leadership  for  the  center. 

(c)  A  reference  center  serves  as  a 
centralized  repository  of  literature 
concerning  the  generic  research  area 
and  also  is  a  repository  of  all  periodic 
and  tinal  reports,  theses,  and 
contributions  to  the  technical  litraluro 
resulting  from  generic  center  research 

(d)  An  annual  seminar  provides 
opportunity  for  students  and  princpal 
investigators  to  exchange  ideas  and 
present  their  latest  research  in  the 
generic  area. 

(e)  A  Research  Advisory  Council. 
consisting  of  experts  in  the  generic 
research  area  From  IndMtry  government 
and.  where  possible,  academia,  attends 
the  annual  seminars,  receives  periodic 
reports,  evaluates  research  proposals, 
and  provides  advice  to  the  Bureau  of 
Mines  on  the  program  of  the  center 

(f)  New  proposals  for  research. 
submitted  through  generic  center  and 
mineral  institute  directors,  are  evaluated 
on  a  competitive  basis,  in  writing,  and 
through  Council  discussion. 

§652.10    Applications  for  research  grants. 

Proposals  may  be  submitted  to  the 
Bureau  of  Mines  in  any  of  the  generic 
mineral  technology  areas  through 
mineral  institute  and  generic  mineral 
technology  center  directors  in  response 
to  an  annual  call  for  proposals  which 


describes  the  format  of  the  proposals. 
Proposals  shall  address  the 
requirements  of  30  U.S.C.  1222  (bHd)  as 
detailed  in  the  call  for  proposals.  No 
portion  of  any  research  grant  shall  be 
applied  to  the  acquisition  by  purchase  or 
lease  of  any  land  or  interests  therein  or 
the  rental,  purchase,  construction 
preservation  or  repair  of  any  building. 

§  652. 1 1     Transfers  of  research  and 
allotment  funds. 

Under  30  U.S.C.  1223(bl.  institutes  are 
authorized  to  conduct  cooperative 
programs  with  other  institutes  and  with 
such  other  agencies  and  individuals  us 
may  contribute  to  the  solution  of  the 
mining  and  mineral  resource  problems 
involved.  Institutes  may  utilize  their 
funds  to  pay  for  projects  at  other 
institutions  under  the  following 
limitations: 

(a)  The  mineral  institute  director  (for 
allotment  grants)  or  the  generic  mineral 
technology  center  director  (for  research 
grantr)  for  the  institution  awarded  the 
funds  by  the  Bureau,  or  the  dcsiganted 
representative  of  the  above,  shall 
administer,  conduct  and  supervise  all 
funded  programs. 

(b)  All  proposals  to  fund  nonlnstJtule 
activities  shall  be  specifically  set  forth 
in  the  grant  proposal  applications 
required  under  S  §  652.8  and  652.10  and 
must  be  explicitly  approved  by  the 
Bureau  of  Mines. 

(c)  All  subgrants  and  subcontracts, 
service  agreements,  and  interdivisional 
work  authorizations  shall  be  subject  to 
the  same  terms  and  conditions  as  the 
grant. 

(dj  Copies  of  all  agreements  for 
funding  of  programs  conducted  by 
nonmstitute  organizations,  unversities. 
or  individuals  shall  be  made  available 
10  the  BnrfMii  nf  Minns  upon  request. 

S  652.12    Governing  provisions  (or  grants. 

Performance  under  all  grants  shall  be 
m  accord  with  the  terms  and  conditions 
set  forth  in  OMB  Circulars  A-110 
(General  Administration).  A-21  (Cost 
Principles).  A-~68  (Indirect  Cost  Rates 
and  Audit),  and  all  other  applicable 
laws  and  regulations.  Designated 
mineral  institutes  only  may  obtain  these 
OMB  circulars  from  Divison  of 
Pro(  urement.  Bureau  of  Mines  MS  2140. 
2401  E  Street  NW.  Washington  DC 
20241.  All  developments  under  this 
program,  with  such  exceptions  as  the 
Secretary  may  make,  are  to  be  made 
promptly  available  to  the  public. 
Patentable  inventions  shall  be  governed 
by  the  provisions  of  Pub  I..  96-519 
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§652.13    Reports. 

The  following  reports  (report  forms 
may  be  obtained  by  designated  mineral 
institutes  only  from  Division  of 
Procurement.  Bureau  of  Mines  MS  2140. 
2401  E  Street  NW..  Washington  DC 
20241)  are  required  from  program 
participants: 

(a)  Annual  Institute  Status  Report  (30 
U.S.C.  1223  (a)(3)).  On  or  before 
September  1  of  each  year,  the  mineral 
institute  director  for  each  institute  shall 
submit  to  the  Office  a  written  report  on 
work  accomplished;  the  status  of 
projects  underway;  a  listing  of 
scholarship  and  fellowship  holders 
supported  under  this  program,  their 
departmental  affihation,  amount  of 
award,  and  thesis  title:  if  selected:  and  a 
statement  of  disbursements  of  funds 
received  under  this  program. 

(b)  Periodic  Technical  Reports.  Each 
institute  and  generic  center  director 
shall  make  brief  periodic  written  reports 
as  specified  in  the  grant  document  to  the 
Office  describing  progress  made  on  each 
active  project,  Generic  center  directors 
shall  also  send  their  periodic  reports  to 
members  of  the  applicable  Research 
Advisory  Councils. 

(c)  Periodic  Financial  Reports.  Each 
institute  and  generic  center  shall  submit 
completed  Standard  Form-269  reporis 
concurrent  with  the  periodic  technical 
progress  reports. 

(d)  Annua!  Property  Report.  Each 
institute  and  generic  center  shall  submit 
by  November  15  a  completed  Bureau  of 
Mines  Form  6-359  on  nonexpendable 
properly. 

(e)  Final  Reports.  The  armua^  institute 
status  report  will  serve  as  the  final 
report  for  allotment  grants.  A  fmal 
report  is  required  for  each  approved 
generic  center  research  project. 
Principal  investigators  are  encouraged 
to  publish  in  the  technical  literature  any 
information  developed  in  the  course  of 
carrying  out  a  research  project.  A 
published  journal  article  may  be 
substituted  for  a  final  report,  provided 
the  Grantee  delivers  five  copies  of  the 
reprint  to  the  Office,  if  the  findings  of  a 
research  project  are  not  published,  five 
copies  of  a  final  report  shall  be 
furnished.  An  unpublished  final  report 
should  be  prepared  in  accordance  with 
ANSI  239.18-1974.  "American  National 
Standard  Guidelines  for  Format  and 
Production  of  Scientific  and  Technical 
Reports." 

(1)  Credits.  Every  final  research  report 
or  publication  in  the  technical  literature 
shall  contain  one  of  the  following 
statements  or  the  equivalent: 

"This  research  has  been  supported  by 
the  Department  of  the  Interior's  Mineral 
Institute  Program  administered  by  the 


Bureau  of  Mines  under  allotment  grant 
number , ." 

"This  research  has  been  supported  by 
the  Department  of  the  Interiors  Mineral 
Institute  Progam  administered  by  the 
Bureau  of  Mines  through  the  Generic 
Mineral  Technology  Center  for 

under  research  grant 

number " 

$652.14    Information  collection. 

The  information  collection 
requirements  contained  in  this  part  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seg.  and  assigned  clearance 
number  1032-0116.  The  information  is 
being  collected  to  evaluate  the 
effectiveness  of  the  programs  and 
responses  are  required  to  obtain  a 
benefit. 

§  652. 1 5    Atfvtsory  Committee. 

An  Advisory  Committee  on  Mining 
and  Mineral  Resources  Research, 
appointed  by  the  Secretary  under  30 
U.S.C.  1229  shall  consult  with  and  make 
recommendations  to  the  Secretary  on 
the  operation  of  and  the  making  of 
grants  under  this  program  and  it  shall 
determine  the  eligibility  of  a  college  or 
university  to  participate  as  a  Mining  and 
Mineral  Resources  Research  Institute 
under  the  Act 

§652.16    Site  visits. 

In  relation  to  the  substantive  scientific 
and  administrative  operations  of 
grantees,  the  Bureau  of  Mines  or  the 
Advisory  Committee  may  perform 
inspections  of  activities  authorized  and 
financed  pursuant  to  these  regulations. 
Such  inspections  may  cover 
acceptability  of  progress,  consistency 
with  approved  plans,  and  institute 
eligibility. 

S  652.17    Grant  moditicalions. 

(a)  The  mineral  institute  and  generic 
center  directors  are  responsible  for 
promptly  notifying  the  Office  of  events 
which  may  require  modification  of  grant 
agreements,  such  as: 

(1)  Rebudgetings 

(2)  No-cost  lime  extensions 

(3)  Changes  in  scope. 

(b)  Permission  of  the  Office  is  also 
required  for  the  following  actions  under 
a  grant: 

(1)  Equipment  purchase  of  $1000  or 
more 

(2)  Property  transfer 

(3)  Foreign  travel. 

§652.16    Grant  reduction  and  termination. 

If  a  mineral  in.sjitutc  or  generic 
mineral  technology  center  does  not 
follow  the  provisions  and  terms  of  a 
grant  or  docs  not  fully  implement  a  grant 
program,  tiie  Director  may  reduce  the 


size  of  or  may  suspend  or  terminate  a 

grant 

lames  W.  Ziglar. 

Assrstont  SfKretary  of  the  Interior. 

Date:  [uly  8. 1988. 
[FR  Doc.  88-21439  Filed  9-20-88;  8:45  am| 
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30  CFR  Part  935 

Ohio  Permanent  Regulatory  Program; 
Public  Comment  Period  and 
Opportunity  for  Public  Hearing  on 
Amendments;  Liability  Insurance 

agemCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE). 
Interior. 


action:  Proposed  rule. 


summary:  OSMRE  is  announcing  the 
rf  ceipl  of  proposed  amendments  to  the 
Ohio  permanent  regulalorj-  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendments  concern 
requirements  for  liability  insurance 
coverage  of  permit  applicants  and  of 
agents  performing  reclamation  for 
permit  applicants. 

This  notice  sets  forth  the  times  and 
locations  that  the  Ohio  program  and 
proposed  amendments  to  thai  program 
will  be  available  for  public  inspection, 
the  comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendments. 
and  the  procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  on 
October  21, 1988.  If  requested,  a  public 
hearing  on  the  proposed  amendments 
will  be  held  at  1:00  p.m.  on  October  17. 
1988.  Requests  to  present  oral  testimony 
at  the  hearing  must  be  received  on  or 
before  4:00  p.m.  on  October  6. 1988. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Ms-  N'ina 
Rose  Hatfield,  Director,  Columbus  Field 
Office,  at  the  address  listed  below. 
Copies  of  the  Ohio  program,  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  hsted  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendments 
by  contacting  OSMRE's  Columbus  Field 
Office. 
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Offioe  of  Surface  Mining  Reclamation 
and  Enforcpment,  Columbus  Field 
Office,  2242  South  Hdmillon  Road. 
Room  202,  Columbus.  Ohto  4i2'.\Z, 
Telephone:  (GHl  866-^5-a 

Office  of  Surface  Mining  Reclamation 
and  F-nforcement.  1100  "L"  Street 
NW  .  Room  5131.  Washington.  DC 
20240,  Telephone;  (202)  343-5492, 

Ohio  Department  of  Natural  Resources. 
Division  of  Reclamation.  Fountain 
Square,  Building  B-3.  Colmatus,  Ohio 
43224,  Telephone;  (614)  2B5-6675. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms  Nina  Rose  HalHeld.  Difector. 

Columbus  FifVri  Office,  (614)  866-0578. 

SUPPLEMENTARY  INFORMATIOfr 

I.  Background 

On  Aagust  16.  1982.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio, 
inclnding  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  nf  the  Ohio  program,  can  be 
found  in  the  .Au^jst  10,  1982  Federal 
Register  (47  FR  34688]  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  ar  30  CFR  935  11.  935.12. 
935.15,  and  935  16 

II.  Discussion  of  Ameodmetitt 

By  letter  dared  August  23.  1988 
(.Administra'ave  Record  \o  OH-K194). 
the  Oh;o  Department  of  Natural 
Rf'sources.  l>i\-is!on  of  Reclamation 
(Ohio)  submitted  proposed  amendments 
to  the  Ohio  program  at  Ohio 
Administrative  Code  (OAC)  Section* 
1501  Ii-7-0~  (Al  and  (B).  The  proposed 
changes  were  :nitiated  by  Ohio  and  are 
Lnefv  sunuTidrized  below: 

i  IJ  OAC  Section  1501  13-7-07 
paragraph  (A):  The  word  "perniit"  has 
been  substituted  for  "hcense."  Also,  a 
requirement  has  been  added  that  agents 
performing  reclamation  for  a  permit 
applicant  must  have  a  public  liability 
insurance  policy. 

(2]  OAC  Section  1501:13-7-07 
paragraph  (Bj[2l  This  paragraph  has 
been  rewritten  to  include  the  use  of 
explosives  under  the  mining  and 
recldiT^arion  activities  which  are  to  be 
co\t;ri:d  by  liability  insurance.  Also,  the 
minimum  insurance  coverage  for  both 
bodily  injury  and  for  property  damage 
has  been  combined  as  £300.000  for  each 
occurrence  and  S5CXJ.000  in  the 
aggregate. 

(3)  OAC  Section  1501.13-7-07 
paragraph  (B)(3):  The  word  "renew"'  has 
been  substituted  for  "reclaim"  in 
reference  to  the  failure  lo  renew  an 
insurance  policy 


III  PubHcComtncnl  Procedures 

In  accordance  with  tht  provisions  of 
30  CFR  73Z17(h).  OSMRE  is  now 
seeking  cooiment  on  whether  the 
amendments  proposed  by  the  Ohio 
satisfy  'r.e  apphr^bie  program  approval 
cnteri.^  ot  30  CVR  732.15.  If  the 
amendments  are  deemed  adequate,  they 
will  become  part  of  the  Ohio  program. 

Written  Comments 

Written  coramenlfi  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  arid  indude 
explanations  in  support  of  the 
commenter'8  recommendalioos 
Comments  received  after  the  tune 
indicated  under  "dates"  or  at  locations 
other  than  the  Columbus  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Admimstrative  Record. 

Public  Hearing 

Person*  wishing  to  comment  at  the 
public  heanng  should  contact  the  person 
listed  under  "FOB  PUHTMtB  INFORMATU>N 
CONTACT"  by  41)0  p  m.  on  October  6. 
1988.  If  no  one  requests  an  opportunity 
to  conunent  at  a  public  hearing,  the 
hearing  will  not  be  held. 

Filing  of  a  vxTitlen  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  tlw  hearin;^  will  allow 
OSMRE  officiaia  to  pft^pare  adequate 
responses  ami  appropriate  questions. 

The  public  heanng  wi.i  continue  on 
the  specified  date  until  all  persons 
scheduled  to  oommenl  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  50  will  be  beard  following 
those  scheduled.  The  heanng  will  end 
after  alt  persons  scheduled  lo  comment 
and  persons  present  in  the  audience 
who  wish  lo  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 

opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
heanr\g.  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  'he  Columbus  Field 
Office  by  contacting  the  person  listed 
under  "FOR  further  infovowation 
CONTACT."  All  such  meetings  shall  be 
open  to  the  public  and.  if  possible, 
notices  of  the  meetings  will  be  posted  at 
the  locations  listed  under  "ADDRESSES." 
A  written  summary  of  each  public 
meeting  will  be  made  a  part  of  the 
Administrative  Record, 


List  of  Subjects  in  30  CFR  Part  935 
Coal  mining,  inlergovemmental 

relations.  Surface  miniog.  Underground 

mining. 
Date  September  S,  1906 

CarlC.  CloM, 

Assistant  Director.  Eastern  Field  OperaUoaa. 

|FR  Doc  88-21499  Filed  9-20-88;  B;4S  am] 
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VETERANS  ADMINISTRATION 

38  CFR  Part  3 

Evidence  Sifttat>te  To  Establish 
Dependents 

AGENCn  Veterans  Administration. 
ACTION:  Proposwi  regulatory 
amendment. 

SUMMARV:  Th^  Veterans  Administration 
(VA)  16  proposing  to  amend  its 
reguUtions  regdrding  the  acceptability 
of  proofs  to  establish  dependents  or 
verify  a  death.  The  Department  of  the 
Army  requested  an  expansion  of  the 
current  regulation  to  permit  its  civilian. 
as  well  as  military,  personnel  to 
authenticate  photocopies  of  marriage, 
birth  and  death  cerlificalea.  The  effect 
of  the  change  will  be  to  faalitate 
processing  by  the  military  services. 
improving  assistance  to  claimants  for 
VA  benefits. 

datcs:  Comments  must  be  received  on 
or  before  October  21. 19fi8.  Comments 
wilt  be  available  for  public  inspection 
until  November  4. 1988.  This  amendment 
is  proposed  (o  be  effective  30  days  after 
the  date  of  publication  of  the  final  nile. 
ADDRESSES:  Interested  persona  are 
invited  lo  submit  written  comments, 
suggestions,  or  objections  regarding  this 
change  lo  the  Administrator  of  Veterans 
Affairs  t271A).  Veterans  Administration. 
810  Vermont  Avenue  N^'..  Washington. 
DC  20420  All  written  comments 
received  will  be  available  for  public 
inspection  only  in  the  Veterans  Services 
Unit,  room  132.  at  the  above  address 
and  only  between  the  hours  of  8:00  a.m. 
and  4:30  p.m.  Monday  through  Friday 
(except  holidays)  until  November  4. 
1988- 

FOR  FURTHER  tNFORMATION  CONTACT: 
Robert  M.  While,  Chief.  Regulations 
Staff.  Compensation  and  Pension 
Service.  Department  of  Veterans 
Benefits.  (202)  233-3005. 
supplementary  information:  The 
regulation  discussing  the  acceptability 
of  photocopies  of  marriage,  birth  and 
death  certificates  is  being  expanded  lo 
permit  civilian  employees  of  the 
Department  of  Defense  (DOD)  (all 
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service  branches)  lo  authenticate  such 
photocopies.  Currently,  38  CFR 
3.204(c)(2)(iii)  permits  only  military 
persormel  to  perform  the  task. 

The  Department  of  the  Army 
requested  the  expansion  being 
proposed.  It  is  common  DOD  practice  to 
assign  civilian  as  well  as  military 
personnel  lo  duties  associated  with 
transition  points  for  processing 
personnel  changes  al  military 
installations.  Thus,  al  certain 
installations,  when  few  or  no  military 
personnel  are  assigned  lo  such 
transition  points,  claimants  seeking 
assistance  to  file  VA  claims,  frequently 
at  the  time  of  separation  from  active 
duty,  must  go  to  more  remote  sites  at  the 
installation  to  arrange  for  authentication 
of  photocopied  evidence.  The 
availability  of  appointing  civilian 
employees  of  the  DOD  for  this  purpose 
will  ease  the  burden  on  DOD.  the  VA 
and  claimants.  It  will  not  compromise 
current  regulatory  standards  for 
acceptable  proofs  and  will  not  increase 
the  VA  programs'  susceptibility  to  fraud 
and  abuse. 

The  Administrator  hereby  certifies 
that  this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  US.C.  601-612.  The 
reason  for  this  certification  is  that  this 
amendment  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.SC.  605(b). 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291.  Federal  Regulation,  the 
Administrator  has  determined  thai  this 
regulatory  amendment  is  non-major  for 
the  following  reasons: 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

(2)  It  wrill  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

(The  Catalog  of  Federal  Domeslic  Assistance 
program  numbers  are  64.101,  64.104,  64,105. 

64.109  and  64.110) 

List  of  Subjecls  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims.  Handicapped,  Health 
care.  Pensions.  Veterans. 


Approved:  Septembers,  1988. 
Thomas  K.  Tumag*. 

Administra'ior 

PART  3—1  AMENDED  I 

in  38  CFR  Part  3.  Adjudication. 
§  3.204  is  amended  by  revising 
paragraph  (c|(2)liii)  to  read  as  follows: 

§  3.204    Evidence  other  than  evidence  of 
service. 

[c.]  Acceptability  of  photocopies.  '  '  ' 
(iii)  Mihtary  or  civilian  personnel 
appointed  on  orders  for  this  purpose  by 
the  commander  of  a  military  installation. 

(Aulhonty;  38  U.S.C.  210(c)) 

(FR  Doc,  88-21479  Filed  9-20-88;  8:45  am} 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  50,  51.58 

(ADFRL-3451-31 

Proposed  Decision  Not  To  Revise  the 
National  Ambient  Air  Quality 
Standards  for  Sulfur  Oxides  (Sulfur 
Dioxide) 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Clarification  notice:  extension 
of  public  comment  period. 

summary:  On  April  26,  1988  (53  FR 
14926).  EPA  proposed  not  to  revise  the 
national  ambient  au-  quality  standards 
(NAAQS)  for  sulfur  oxides  (sulfur 
dioxide).  That  notice  also  asked  for 
public  comment  on  an  alternative  of 
adding  a  1-hour  primary  standard  of  0.4 
ppm  as  well  as  other  revisions  to  the 
remaining  standards,  In  addition,  it 
announced  proposed  revisions  to  the 
Significant  Harm  Levels  and  associated 
episode  contingency  plan  guidance  (40 
CFR  Part  51).  the  Pollutant  Standards 
Index  for  sulfur  dioxide  (40  CFR  Part  58). 
and  certain  monitonng  and  reporting 
requirements  (40  CFR  Part  58). 

As  a  part  of  that  notice.  EPA  stated  its 
view  that  "the  block  averaging 
convention  was  intended  for  these 
standards  (OAQPS.  1986).  and  block 
averages  have  generally  been  used  in 
implementing  the  standards'fsee  53  FR 
14934).  In  addition.  EPA  concluded  that, 
based  on  its  evaluation  of  the  health 
protection  accorded  by  the  existing 
standards  using  the  block  averaging 
convention,  no  change  in  those 
standards  was  necessary,  but  proposed 
clarifying  language  to  the  regulations,  to 
retain  the  block  averaging  convention. 


However,  the  notice  also  discussed  use 
of  a  running  averaging  convention, 
which  would  represent  a  lightening  of 
the  standards,  and  asked  for  comment 
on  whether  EPA  should  adopt  a  running 
average  convention  for  the  24-hour  and 
3-hour  standards. 

Since  publication  of  that  notice, 
questions  have  arisen  concerning  the 
scope  of  the  Agency's  solicitation  of 
comment  on  the  block  versus  running 
averaging  question.  Additionally,  the 
D.C.  Circuit  issued  an  opinion  in  NRDC 
V.  Thomas.  No.  86-1305  (May  3.  1988),  ,i 
lawsuit  challenging  the  Agency's 
interpretation  of  the  existing  standards 
as  block  standards,  and  the  Natural 
Resources  Defense  Council  has 
requested  the  Agency  to  conduct 
rulemaking  on  this  issue.  As  a  result. 
EPA  is  today  clarifying  that  the  issues 
concerning  the  block  versus  running 
averaging  convention  should  be  fully 
aired  in  the  sulfur  dioxide  rulemaking 
initiated  by  the  Apnl  26, 1988  notice. 
Today's  notice  is  intended  to  clarify  that 
the  intent  of  the  sulfur  dioxide 
rulemaking  notice  was  not  to  exclude 
comment  on  these  issues,  but  to  solicit  a 
full  range  of  comment,  including 
comment  on  the  underlying  conclusion 
that  the  existing  standards  are 
interpreted  as  block  standards.  EPA 
intends  to  resolve  this  matter  fully  in  the 
sulfur  dioxide  rulemaking.  However, 
unless  persuaded  otherwise  in  the  sulfur 
dioxide  rulemaking,  EPA  will  continue 
lo  view  the  interpretation  of  the 
averaging  convention  as  block 
standards. 

To  assure  that  the  public  has  ample 
opportunity  lo  fully  comment  on  these 
issues,  as  well  as  on  the  other  matters  m 
the  proposals,  today's  notice  also 
extends  the  period  of  public  comment 
from  September  23. 1988  to  November 
22.  1988. 

DATE:  Written  comments  on  these 
issues,  as  well  as  on  the  other  matters  in 
the  proposals,  must  be  received  by 
November  22. 1988. 

ADDRESSES:  Submit  comments  on  the 
proposed  action  on  the  NAAQS  (40  CFR 
Part  50)  (duplicate  copies  are  preferred) 
lo:  Central  Docket  Section  (A-130). 
Environmental  Protection  Agency.  Attn: 
Docket  No.  A-84-25.  401  M  Street  SW.. 
Washington.  DC  20460.  Comments  on 
the  proposed  revisions  to  the  monitoring 
and  reporting  requirements  and 
Pollutant  Standards  Index  (40  CFR  Part 
58)  should  be  separated  from  those  on 
the  standards  and  sent  to  the  same 
address.  Attn:  Docket  No.  A-87-06. 
Comments  on  the  proposed  revisions  to 
the  Significant  Harm  Level  and 
associated  episode  criteria  (40  CFR  Part 
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51)  dlso  should  be  sen:  separately  to  the 
Sdme  address.  Attn:  Docket  No.  A-«7- 
12  These  dockets  are  located  in  the 
Central  Docket  Section  of  the  US. 
E,T\ironraenidi  Protection  Agency.  South 
Conference  Center.  Room  4,  401  M 
S'reet  SW    Washington.  DC  The  docket 
may  be  inspected  between  8:00  a.m.  and 
3:00  p.m.  on  weekdaj  s.  and  a  reasonable 
fee  may  be  charvfed  for  copying. 
FOR  FURTHEA  INf  0RMAT1ON  CONTACT: 
S!r  (ohn  Haines,  Air  Qsj^lity 
Mandgement  Uivisjon  (MD~12).  US 
Environmental  Protection  Agency. 
Rfsparrh  Triangle  Park.  \C  27711, 
telephone  (919)  541-3533  (FTS  629-5533), 

D.i»e;  Sepfember  15.  1988. 
Don  R.  Clay, 

Acting  Assistant  Administrator  forAirand 
Hiidiaiion. 
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40  CFR  Part  180 

(PP  «€3Se3/P460:  FnL-3450-81 

Pesticide  Toterances  for  Permethrin 

AGENCY:  ¥:::  ir  mmtnt-il  Proteri.un 
A^.-,.  ^  iFPAi 
ACTION:  P:i  p.-sedrule. 


SUMMARV:  Thi.5  document  proposes  thai 
tolerances  be  established  for  the 
combined  residues  of  the  insecticide 
permethrin  and  the  sum  total  of  its 
metabolites  in  or  on  the  raw  agricultural 
commodities  dry  bulb  onions  and  sarlic. 
The  proposed  regulation  to  establish 
maximum  permissible  levels  for  residues 
of  the  insecticide  in  or  on  the 
commodities  was  requested  in  a  petition 
subnitted  by  the  Interregional  Research 
Proit?ct  No  4  lIR-41. 
DATE:  Comments  identified  by  the 
document  control  number  jPP  8E35fl3/ 
P4601.  must  be  received  on  or  before 
Octcber  21.  1988- 
AOORCSS:  By  mail,  submit  written 
comments  to: 

Public  Docket  and  Freedom  of 
Information  Section.  Field  Operations 
Divnsion  (TS-757C).  Office  of  Pesticide 
Pn>grams.  Environmental  Protection 
Agency.  401  M  Street  SW., 
Washington.  DC  20460 
In  person,  bring  comments  to:  Room  246. 
CM  it  2.  1921  fefferson  Davis 
Hi«[hway.  Arlmgton.  VA  22202. 
Information  submitted  as  a  comment 
concerning  ths  document  may  be 
claimed  confidCTitia!  by  marking  any 
part  or  all  of  (hat  information  as 
"Confidential  Business  Information  ' 
(CBI).  information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
(procedures  set  forth  in  40  CFR  Part  2.  A 


copy  of  the  commenl  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  AU  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Mooday  through  Friday,  excluding 
ho!id<i>s. 

FOR  FURTHER  rMFORMATION  CONTACT: 

By  mail: 

Hoyt  lamerson,  Emergency  Response 

and  Minor  Use  Section  iTS-767C). 

Registration  Division.  Environmental 

Protection  Agency,  401  M  Street  SW., 

Washington.  DC  20460. 
Office  location  and  telephone  number 

Room  716C.  CM  »2. 1921  Jefferson 

Davis  Highway.  Arlington,  VA  22202. 

(703)  557-2310. 
SUPPLEMENTARY  INFORMATION:  The 
Interrfgional  Research  Proiect  No.  4  (IR- 
41.  New  lersey  Agricultural  Experiment 
Station.  P.O.  Box  231.  Rutgers  Unversity. 
New  Brunswick,  NJ  06903,  has  submitted 
pesticide  petition  8E35a3  to  EPA  on 
behalf  of  Dr.  Robert  H.  Kupelian. 
National  Director,  IR-4  Project,  and  the 
Agricultural  Experiment  Stations  of  New 
York  and  Oklahoma. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  propose  the 
establishment  of  tolerances  for  the 
combined  residiies  of  the  insecticide 
permethrin  ((3-i>henoxvpheny!)methyl-3- 
(2.2-dichloroethenyl)-2!2- 
dimethylcyclopropane  carboxylale]  and 
the  sum  of  its  metabolites  "^-{2.2- 
dichloroethenyI)-2.2- 
dimethycylclopropane  cargboxylic  acid 
IDCVA')  and  (3-phenoxyphenyl)- 
methanol  (3-PBA)  in  or  on  the  raw 
agricultural  commodities  dry  bulb 
onions  and  garlic  at  0-1  parts  per  million 
(ppm). 

The  data  submitted  in  the  petition  and 
other  rele\*ant  material  have  been 
evaluated  The  pesticide  is  considered 
useful  for  the  purpose  for  wich  the 
tolerances  are  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerances  were  disrussed  in  a 
final  rule  document  IPP  8F2099/R422). 
published  in  the  Federal  Register  of 
October  13.  1982  (47  FR  45006). 
Tolerances  for  residues  of  the 
insecticide  on  vnrious  raw  agrlcullural 
commodities  have  been  previously 
established  ranging  frum  0.05  to  BO  0 
ppm. 

The  acceptable  daily  intake  (ADI)  is 
calculated  to  be  O.OS  mg/kg  of  body 
weight  (bw)/day,  based  on  a  2-yeiir 
chronic  feeding/uncogenictty  study  in 


rats  with  a  no-obser\'ed-effcrt  level 
(NOEL)  of  5.0  mg/kg/day  and  using  a 
100-fold  safety  factor,  The  theoretical 
maximum  residue  contribution  (T^RC) 
from  existing  tolerances  is  calculated  to 
be  0.015461  mg/kg/day  the  rurrenl 
action  will  increase  the  TMRC  by 
0.000057  mg/kg/day  (a  0  4  percent 
increase  in  the  TMRC). 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method,  gas  chromatography. 
is  available  in  the  Pesticide  Anah'ticol 
Method  (PAMJ.  Vol.  11.  for  enforcement 
purposes.  No  secondary  residues  in 
meal,  milk,  poultry,  or  eggs  ai^  expected 
from  use  of  permethrin  on  dry  bulb 
onions  and  garlic;  these  commodities  are 
not  considered  livestock  feed  items. 
There  are  currently  no  actions  pending 
against  the  continued  registration  of  this 
chemical. 

Based  on  the  above  information  and 
data  considered  by  the  Agency,  the 
tolerances  established  by  amending  40 
CFR  180,378  would  protect  the  public 
health.  Therefore,  it  is  proposed  that  the 
tolerances  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  Ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  ihis  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
406(e)  of  (he  Federal  Food.  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  mdicaling  the  dorament 
control  number.  (PP8E3583/P4eol,  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Scr\iccs  Section,  at  the 
address  given  above  from  B  a.ni.  to  4 
p  m,.  Monday  through  Friday,  except 
legal  holidays. 

The  Clffice  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  95- 
354.  94  Slat.  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  du  not  have  a  significant 
economic  impart  on  a  substantia! 
number  of  small  entities.  A  certdlcatiun 
statement  to  this  cffecl  was  published  in 
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the  Federal  Register  of  May  4. 1981  (46 

l-'R  24950), 

List  of  Subjects  in  40  CFR  Pari  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated.  S*rplemb«r  6,  19fla. 
Edwin  F.  Tlniwortli. 

Af.twg  Director.  Reftistration  Diviuion.  Office 
of  Pesticide  Programs. 

Therefore,  ft  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

PART  180— (AMENDED) 

1  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S  C.  34ea. 

2.  Section  180.378  is  amended  by 
adding  and  alphabetically  inserting  the 
raw  agricultural  commodities  dry  bulb 
onions  and  garlic  to  paragraph  (b),  to 
read  as  follows: 

§  160.378    Permethrin;  totorancet  for 
reskfuet. 

(b) '  •  • 

Parttpw 


0.1 
0.1 


Oniona.drybUb.. 
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DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  405. 412.  and  413 

I8ERC-375-P1 

Medicare  Program;  Changes  tn 
Payment  Policy  for  Direct  Graduate 
Medical  Education  Costs 

agency:  Health  Care  Financmg 
Administration  (HCFA).  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  sets  forth  proposed 
changes  in  Medicare  policy  concerning 
payment  for  direct  graduate  medical 
education  costs  of  providers  associated 
with  approved  residency  programs  in 
medicine,  osteopathy,  dentistry  and 
podiatry.  The  changes  would  implement 
section  1886(h)  of  the  Social  Security 
Acu  which  was  added  by  section  9202  of 


the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  and  amended 
by  section  9314  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986.  Also,  we  are 
proposing  a  conforming  change  that 
would  affect  the  indirect  medical 
education  payments  of  hospitals  that 
came  under  the  prospective  payment 
system  during  the  period  October  1. 1983 
through  December  31. 1983. 
DATE:  Comments  will  be  considered  if 
we  receive  ihem  at  the  appropriate 
address,  as  prcivided  below,  no  later 
than  5  W  p.m.  on  November  21. 1988. 
ADDRESSES:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Serv  ices. 
Attention:  DERC-375-P.  P.O.  Box  26676, 
Baltimore.  Maryland  21207 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
Room  309-G.  Hubert  H.  Humphrey 

Building.  200  Independence  Avenue 

SW..  Washington.  DC;  or 
Room  132.  East  High  Rise  Building.  6325 

Security  Boulevard.  Baltimore. 

Maryland. 

In  commenting,  please  refer  to  file 
code  BERC-375-P.  Comments  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning  about 
three  weeks  after  publication  of  a 
document,  in  Room  3t)9-C^  of  the 
Department's  offices  at  200 
Independence  Avenue  SW.. 
Washington.  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5:00  p.m.  (phone:  202-245-7890). 
FOR  FURTHER  INFORMATION  CONTACT 
)oel  Bobula.  (301)  966-^531 
Bemadette  Schumaker  (ESRD  exception 

criterial.  (3D1J  966-4568. 
SUPPl^MENTARY  INFORMATION: 

1.  Background 

Medicare  has  histoncally  paid  a  share 
of  the  net  cost  of  approved  medical 
education  activities.  Our  regulations  at 
42  CFR  413.85(b)  currently  define 
approved  educational  activities  to  mean 
formally  organized  or  plarmed  programs 
of  study  usually  engaged  in  by  providers 
in  order  to  enhance  the  quahty  of  care  in 
an  institution.  These  activities  include 
approved  training  programs  for 
physicians,  nurses,  and  certain 
paramedical  health  professionals 
(sometimes  referred  to  as  allied  health 
professionals),  for  example,  physical 
therapists.  Tlie  allowable  costs  of  these 
activities  include  the  direct  costs  of 
salaries  and  fringe  benefits  of  interns 
and  residents,  salaries  attributable  to 
the  supervisory  time  of  teaching 
physicians,  other  teachers'  salaries,  and 


the  indirect  costs  (that  is,  institutional 
overhead,  for  example,  employee  health 
and  welfare  benefits)  that  are 
appropriately  allocated  to  the  particular 
medical  education  cost  center. 

The  Medicare  program  has  shared  in 
the  costs  of  approved  medical  education 
activities,  as  defined  above,  on  a 
reasonable  cost  basis.  Section 
1881(v)(l))A)  of  the  Social  Security  Act 
(the  Act)  defines  reasonable  cost  as  the 
cost  actually  incurred,  excluding  any 
cost  unnecessary  in  the  efficient 
delivery  of  needed  health  services  to 
Medicare  beneficiaries.  Section  413.85  of 
the  regulations  further  specifies  that  the 
allowable  cost  of  approved  educational 
activities  is  the  net  cost,  which  is 
detennined  by  deducting  tuition 
revenues  from  total  costs. 

Under  sections  1886  (a)(4)  and 
ld)(l)[A)  of  the  Act.  and  S  412.113  of  the 
regulations,  direct  medical  education 
costs  are  excluded  from  the  definition  of 
operating  costs  and.  accordingly,  are  not 
included  in  the  calculation  of  payment 
rates  under  the  prospective  payment 
system  for  inpatient  hospital  services  or 
in  the  calculation  uf  the  target  amount 
for  hospitals  excluded  from  the 
prospective  payment  system  and  subiect 
to  the  rate-of-increase  ceiling  These 
costs  are  separately  identified  and 
"passed -through."  that  is.  paid  on  a 
reasonable  cost  basis. 

We  note  that  section  ie86(d)(5l(B)  of 
the  Act  and  $  412.115(b)  of  our 
regulations  specify  that  hospitals  with 
"indirect  costs  of  medical  education" 
will  receive  an  additional  payment 
amount  under  the  prospective  payment 
system.  As  used  m  section  18fl6(d)l5|(B) 
of  the  Act.  "indirect  costs  of  medical 
education"  means  those  additional 
operating  (that  is.  patient  care)  costs 
incurred  by  hospitals  with  graduate 
medical  education  programs.  The 
indirect  costs  of  medical  education 
might,  for  example,  include  added  costs 
resulting  from  an  increased  number  ut 
tests  ordered  by  residents  as  compared 
to  the  number  of  tests  normally  ordered 
by  experienced  physicians.  (See 
§'412.118.) 

Generally,  except  for  hospitals  whose 
first  cost  reporting  period  began  during 
the  period  October  1. 1963  through 
December  31. 1983.  this  proposed  rule 
would  not  apply  to  indirect  medical 
education  payments.  It  also  would  not 
apply  to  the  costs  of  approved  nursing 
and  allied  health  training  programs.  It 
would  apply  only  to  the  costs  associated 
with  approved  medical,  osteopathic 
dental,  and  podiatnc  residency 
programs  as  currently  governed  by 
I  413.85.  We  are  proposing  to  add  a  new 
§  413-86  that  would  govern  approved 
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medical,  osteopathic,  denial,  and 
podiatric  residency  programs.  In  order 
to  avoid  confusion,  we  use  the  lerin 
'■direct  graduate  medical  education 
costs'  to  refer  to  the  cosis  of  the 
activiiies  governed  by  Ihe  proposed  new 
S  413.86.  We  are  also  proposing 
conforming  changes  to  J  413.85. 
However,  none  of  these  changes 
reprcHent  policy  changes  with  regard  to 
the  reasonable  cost  reimbursement  of 
approved  nursing  and  paramedical 
training  programs. 

This  proposed  rule  would  apply  to 
graduate  medical  education  (GME)  costs 
in  til!  hoppilals  and  hospital-based 
provi  :iprs  and  subproviders.  Although 
providers  other  than  hospitals  may 
partuipale  in  approved  GME  programs 
that  Medicare  supports,  the  majority  of 
these  programs  are  concentrated  in 
hospitals  and  health  care  complexes. 
The  latter  are  complexes  that  include,  in 
addition  to  a  hospital,  subprovtdera  such 
as  psychiatric  units  and  other  hospital- 
based  providers  such  as  skilled  nursing 
facilities  or  home  health  agencies.  The 
allowable  costs  of  GME  on  which  the 
per  resident  amounts  eslrthlished  by  this 
proposed  rule  are  based  include  GME 
costs  attributable  to  nonhospital 
portions  of  a  health  care  complex.  These 
costs  are  not  separable  m  such  a 
maaner  as  to  permit  per  resident 
amounts  based  exclusively  on  the  GME 
costs  of  the  hospital.  For  example,  it 
wou^d  not  be  unusual  for  a  resident  in 
family  practice  to  see  patients  in  both 
the  tiCute  care  portion  of  a  hospital  and 
in  the  hospital-based  skilled  nursing 
facility  on  his  or  her  daily  rounds.  To 
require  a  tracking  of  a  resident's  time  in 
each  entity  of  the  hospital  complex 
would  not  be  practical. 

A  The  July  1985  Find  Rule 

Ir  a  final  rule  published  in  the  Federal 
Register  on  July  5.  1985  (50  FR  27722),  we 
muchfied  %  413.85  (formerly 
%  4(5.421(a)(2|  but  redesignated  on 
September  30,  1986  (51  FR  34790)]  to 
revise  our  method  of  paying  for 
allowable  direct  medical  education 
COS'S  by  imposing  a  one-year  limit  on 
these  costs.  Under  that  final  rule,  for 
cost  reporting  periods  beginning  on  or 
after  July  1. 1985  but  before  July  1.  1988. 
a  p-ovider's  allowable  direct  medical 
edication  costs  were  to  have  been 
limited,  under  the  authority  of  section 
18ei(vHll(,M  of  the  Act.  to  the  lesser  of 
the  provider  s  actual  cost  of  its  program 
or  orograms  for  that  particular  cost 
reporting  period  or  the  provider's 
allowable  costs  incarred  during  a  base 
period  (the  provider  s  cost  reporting 
period  that  began  on  or  after  October  1. 
19H3  but  before  October  1,  1984). 


B.  Public.  Law  99-272 

Section  9202  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 

1985  (Pub,  L  99-272)  enacted  on  April  7. 

1986  set  forth  new  provisions,  generally 
effer.tive  for  cost  reporting  periods 
beginning  on  or  after  July  1, 1985,  for 
Medicare  pa>'menl  of  direct  GME  costs 
One  of  these  provisions,  codified  in  a 
new  section  ia61(v)(l)(Q)  of  the  Act.  In 
effect,  nullified  the  July  1985  final  rule. 
Section  9202  of  Pub.  L  99-272  also 
added  a  new  section  1866(h)  of  the  Act. 
which  is  effective  for  cost  reporting 
periods  beginning  on  or  after  |uly  1, 
1985  Consequently,  the  provisions  of 
this  proposed  rule  would  be  applied 
retroactively  to  cost  reporting  periods 
beginning  on  or  after  July  1. 1985  It 
applies  to  all  hospitals,  whether  or  not 
they  are  subject  to  the  prospective 
payment  system.  As  an  intenm  step, 
pending  issuance  of  this  proposed  rule, 
we  informed  the  public  in  the  Federal 
Register  of  May  B.  1986  (51  FR  18776) 
that  the  laly  1985  final  rule  had  been 
rescinded. 

Section  9202  of  Pub.  L  99-272  and  its 
accompanying  conference  report 
established  two  distinct  components  of 
Ihe  direct  medical  education  pass- 
through  that  would  be  used  in 
determining  Medicare  payment  for  the 
costs  of  approved  educational 
activities — 

•  Nursing  and  paramedical  health 
professional  (allied  health)  program;  and 

•  Graduate  medical,  osteopathic 
dental,  and  podiatric  residency 
programs. 

•  The  statutory  language  of  section 
1886(h)  of  the  Act.  as  enacted  by  Pub.  L 
99-272.  does  not  specifically  address 
Medicare  payment  for  the  costs  of 
approved  nursing  and  paramedical 
health  professional  programs.  However, 
the  conference  report  accompanying 
Pub.  L.  99-272.  (H.R.  Rep.  No.  453.  99th 
Cong,.  l8t  Sess  484  |1985))  indicates  that 
the  Medicare  program  will  continue  to 
pay  hospitals  for  the  direct  medical 
education  costs  associated  with  nursing 
and  allied  health  training  activities  In 
addition,  section  1861(v)(l)(Ql  of  the 
Act.  as  added  by  section  9202li)  of  Pub. 
L.  9*-272.  prohibits  the  Secretary  from 
limiting  the  rate  of  increase  on 
allowable  costs  of  approved  medical 
education  activities  other  than  as 
authorized  by  statute.  Thus,  section  9202 
of  Pub.  L  99-272  does  not  establish  a 
new  payment  methodology  regarding 
Medicare's  payment  for  approved 
nursing  and  paramedical  health 
professional  programs.  The  effect  of 
section  1861(v)(ll(Q)  of  the  Act  and  the 
conference  report,  as  cited  above,  is  to 
restore  the  Medicare  payment  policy  for 


these  costs  to  the  policy  that  existed 
prior  to  Ihe  publication  of  the  July  1985 
rule.  Medicare  will  continue  to  pay  a 
share  of  Ihe  allowable  costs  of  approved 
nursing  and  paramedical  health 
professional  programs  using  Medicare's 
pnnciples  of  reasonable  cost 
reimbursement. 

In  this  proposed  rule,  we  would 
remove  paragraph  (a|(2]  from  S  41385 
since  section  92C2(il  of  Pub.  L  99-272 
has  overturned  the  limitation  set  forth  in 
this  paragraph.  We  are  also  proposing  to 
revise  5  413.85(c)  to  make  changes  to  the 
list  of  approving  bodies  for  certain 
nursing  and  paramedical  programs. 
These  changes  would  conform  the 
regulations  to  existing  policy,  as 
described  in  chapter  4  of  the  Provider 
Reimbursement  Manual  (HFCA  Pub  15- 

^»' 
Section  1866(h)  of  the  Act  revises  the 

method  for  calculating  Medicare 

payment  for  the  direct  cost  of  approved 

GNIE  activities  elective  for  cost 

reporting  periods  beginning  on  or  after 

July  1. 1985,  Section  lB86(h)  of  the  Act 

requires  the  calculation  of  hospital- 

speufic  approved  per  resident  amounts 

for  each  provider,  which  are  to  be 

determined  based  on  Ihe  provider's 

allowable  costs  for  its  cost  reporting 

period  beginning  during  Federal  fiscal 

year  (FY)  1984  (that  is  cost  reporting 

penods  beginning  on  or  after  October  1. 

1963  and  before  October  1. 1984),  For 

most  hospitals,  that  cost  reporting 

period  was  their  first  period  under  the 

prospective  payment  system.  For  cost 

reporting  penods  beginning  on  or  after 

October  1. 1983  but  before  June  30. 1984. 

the  average  per  resident  amounts  will  be 

updated  by  Oie  Consumer  Price  Index  in 

order  to  reflect  inflation  occurring  in  the 

intervening  cost  reporting  period 

between  the  base  period  and  the  first 

cost  reporting  period  to  which  the  new 

methodology  would  apply.  There  would 

be  no  update  factor  applied  to  cost 

reporting  periods  beginning  from  July  1, 

1984  through  September  30.  1984.  since 

there  is  no  intervening  period  between 

the  base  period  and  the  first  period  to 

which  the  new  methodology  applies. 

For  cost  reporting  periods  beginning 
on  or  after  July  1. 1985  (that  is.  the  first 
cost  reporting  period  to  which  section 
1886lh)  of  the  Act  applies),  the  per 
resident  amount  determined  for  the  base 
period  (that  is.  cost  reporting  periods 
beginning  on  or  after  October  1,  1983  but 
before  October  1. 1984)  is  to  be  updated 
by  one  percent.  For  subsequent  periods. 
Ihe  per  resident  amounts  are  to  be 
updated  annually  based  on  changes  in 
the  Consumer  Price  Index. 

The  updated  per  resident  amount  is  to 
be  multiplied  by  the  weighted  average 
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number  of  full  time  equivalent  (FFE) 
re.stdents  in  Ihe  hospital's  programs 
during  the  cost  reporting  period  in  order 
to  obtain  an  aggregate  approved 
amount.  Two  weighting  factors  are 
involved.  The  first  weighing  factor  to  be 
used  is  to  apply  an  overall  limitation  on 
the  number  of  years  that  a  resident  may 
be  counted  as  an  FTE  in  calculating 
aggregate  approved  amounts.  This 
limitation  is  to  be  based  on  an  initial 
residency  period  (that  is.  the  minimum 
number  of  years  necessary  to  achieve 
board  eligibility  in  a  specialty  plus  one 
year)  not  to  exceed  five  years. 
Participation  for  up  to  two  years  in 
certain  programs  in  geriatrics  would  not 
be  counted  in  determining  this 
limitation.  Residents  who  are  no  longer 
in  initial  residency  periods  are  to  be 
counted  as  75  FTE  beginning  July  1. 
1986  and  .50  FTE  beginning  July  1. 1987. 

A  second  weighting  factor  to  be 
applied  is  one  regarding  residents  who 
are  graduates  of  foreign  medical 
schools.  Effective  July  I.  1986.  residents 
who  are  graduates  of  foreign  medical 
schools  will  not  be  counted  at  all  unless 
they  have  passed  the  Foreign  Medical 
Graduate  Examination  in  Medical 
Science  (FMGEMS)  or  have  received 
certification  from  or  have  previously 
passed  Ihe  examination  of  the 
Educational  Commission  for  Foreign 
Medical  Graduates.  However,  section 
1886(hl(4)  of  the  Act  provides  a  one-year 
transition  period  (July  1. 1986  through 
June  30. 1987)  for  residents  who  do  not 
meet  one  of  the  above  qualifj'ing  criteria 
but  were  in  an  approved  program  prior 
to  July  1. 1986-  During  this  one  year 
period,  such  residents  would  be  counted 
at  a  rate  equal  to  one*half  of  the  rate 
they  would  otherwise  be  counted. 

Section  1886(h)  of  the  Act  provides 
that  the  aggregate  approved  amount  is 
to  be  multiplied  by  the  proportion  of 
Medicare  hospital  inpatienl-bed-days  to 
total  hospital  inpatient-bed-days  in 
order  to  determine  Medicare's  share  of 
direct  GME  costs.  Medicare's  share  of 
Ihe  costs  is  then  to  be  apportioned 
between  Medicare's  Part  A  (Hospital 
insurance)  and  Part  B  (Supplementar>' 
Medical  Insurance)  in  such  a  manner  as 
reasonably  reflects  the  GME  costs 
associated  with  the  provision  of  services 
under  each  part. 

Section  1886|h|(2)(E|  of  the  Act 
provides  that  if  a  hosfnial  did  not  have 
an  approved  GME  program  or  did  not 
participate  in  Medicare  for  ils  cost 
reporting  period  beginnmg  in  Federal  FY 
1984,  then  the  Secretary  is  to  determine 
the  appropriate  per  resident  amount. 

C  Public  Law  99-609 

Section  9314  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (Pub.  L,  9&- 


509),  enacled  on  October  21.  1986.  added 
section  18e6(h)(4)(E)  to  the  Act  to  allow 
a  hospital,  for  purposes  of  determining 
FTEs.  to  count  the  time  residents  spend 
in  patient  care  activities  outside  the 
hospital  setting  if  the  hospital  incurs  all 
or  substantially  ail  of  the  training  costs 
in  the  outside  setting.  This  change  is 
effective  as  of  luly  1, 1987. 

To  implement  both  this  legislative 
change  and  the  changes  made  by  Pub.  L 
99-272.  we  are  proposing  to  add  a  new 
S  41:1,86  that  would  deal  with  payment 
for  GME  costs  and  we  would  revise 
S  413.85  for  the  purpose  of  making 
conforming  changes. 

11.  Specific  Provisions  of  Public  Law  99- 
272  and  Public  Law  99-509  and  Proposed 
Implementing  Regulations 

A.  Removal  of  Limit  on  Costs 

As  discussed  above,  the  new  section 
1861(v)(l)(Q)  of  the  Act  prohibits  the 
Secretary  from  imposing  limits  on  the 
rate  of  increase  on  allowable  costs  of 
medical  education  other  than  as 
specifically  prescribed  by  law.  Section 
4l3.8S(a)(2)  of  the  regulations  imposes  a 
limit  on  providers'  net  costs  of  approved 
educational  activities  for  cost  reporting 
periods  beginning  on  or  after  July  1. 1985 
and  before  July  1. 1986.  In  order  to 
comply  with  this  statutory  prohibition 
on  limits,  we  are  removing  paragraph 
la)[2)  from  S  413.85. 

B.  Medicare  Payment  for  Approved 
GSfE  Programs 

Section  1886(h)  of  the  Act  establishes 
a  new  methodology  that  ts  to  be  used  for 
the  purpose  of  determining  Medicare's 
payment  for  the  part  of  the  direct 
medical  education  pass-through 
attributable  to  approved  GME  programs 
(that  is.  programs  for  training  interns 
and  residents,  hereinafter  referred  to  as 
residency  programs}  in  medicine. 
osteopathy,  dentistry,  or  podiatry. 
Section  9202(b)  of  Pub.  L.  99-272 
specifies  that  this  new  methodology  is  to 
apply  to  cost  reporting  periods 
beginning  on  or  after  fuly  1. 1985. 

The  new  methodology  provides  for  the 
determination  of  a  ho.spiiai-specific  base 
period  per  resident  amount  to  be 
calculated  by  dividing  a  hospital's 
allowable  costs  of  graduate  medical 
education  for  a  base  period  by  its 
number  of  interns  and  residents  in  the 
base  period.  The  base  period  is  the  cost 
reporting  period  beginning  in  Federal  F>' 
1964  (that  is.  the  penod  October  1. 1983 
through  September  30.  1964).  We  would 
update  the  hospital-specific  base  period 
amount  yearly  as  described  below. 

The  updated  base  period  amount 
would  be  multiplied  by  the  hospital's 
weighted  number  of  FTE  residents 


during  each  cost  reporting  period 
beginning  on  or  after  July  1,  1985  to 
determine  an  aggregate  approved 
amount  for  the  penod.  The  aggregate 
approved  amount  would  represent  the 
basis  for  Medicare's  support  of 
approved  residency  programs  for  the 
period,  with  no  consideration  given  to 
actual  costs  incurred  for  these  programs 
during  a  cost  reporting  period. 
Medicare's  share  of  the  aggregate 
approved  amount  would  be  determined 
by  the  Medicare  patient  load  as 
measured  by  the  ratio  of  Medic.are 
hospital  inpatient  days  to  total  hospital 
inpatient  days,  and  would  be 
apportioned  between  Part  A  and  Part  B 
based  on  the  ratio  of  Medicare's  share 
of  reasonable  costs,  excluding  GME 
costs,  attributable  to  each  part. 

1.  Determining  Base  Period  per  Resident 

Amounts 

A.  Methodology.  We  would  determine 
an  average  FTE  per  resident  emount  for 
each  hospital  dunng  its  base  cost 
reporting  period.  This  hospital-specific 
FTE  per  resident  amount  would  be 
determined  based  on  data  reported  on 
the  cost  reports  for  that  base  period 
with  respect  to  direct  GME  costs  and  the 
number  of  residents.  Thus,  we  would 
determine  the  base-period  per  resident 
amount  for  each  hospital  by  dividing  the 
allowable  GME  costs  for  the  hospital's 
cost  reporting  period  beginnrng  in 
Federal  FY  1984  by  the  number  of  FTE 
residents  (exclusive  of  those  employed 
to  replace  nonphysician  anesthetists) 
reported  by  the  hospital  on  its  cost 
report  for  that  cost  reporting  period. 

In  establishing  the  base-period  per 
resident  amount  for  a  specific  hospital 
based  on  Federal  FY  1984  GME  costs,  it 
is  important  that  Ihe  amount  determined 
to  be  an  accurate  reflection  of  legitimate 
GME  costs  incurred  during  the  Federal 
FY  1984  base  period.  Because  the 
payment  methodology  required  by 
section  1886(h)  of  the  Act  Beta  future 
payments  using  the  Federal  FY  1984 
base-period  amounts  as  the  initial 
starting  point,  we  believe  that  it  is  very 
important  that  inappropriate  costs  not 
be  included  in  the  base-penod  amount. 
We  are  concerned  that,  in  the  past,  there 
have  been  some  questionable  costs 
erroneously  reimbursed  through  the 
direct  medical  education  pass  through. 
In  particular,  we  are  concerned  with 
misclassified  costs  and  nonallowable 
costs. 

Misclassified  costs  are  those  costs 
that  were  treated  as  allowable  GME 
costs  but  that  if  properiy  classified 
would  be  considered  allowable 
operating  costs,  such  as  physicians' 
compensation  costs  for  services  lo  the 
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hospital  that  are  not  specifically  and 
directly  related  to  approved  educationtil 
activities.  We  do  not  believe  that  such  a 
misclassiricalion  of  costs  should  be 
perpetuated  in  the  Fedtra!  FY  1984  base- 
penad  amount 

T^e  second  category-  of  costs  that 
could  erroneously  be  included  in  the 
GM£  base-period  amounts  are  costs  that 
were  claimed  on  the  cost  report  but  that 
were,  in  reality,  nonallowdhle  cosls. 
Examples  of  these  types  of  costs  would 
be  tne  costs  of  a  medical  school  related 
to  a  hospital  by  common  ownership  or 
cor/rol  (within  the  meaning  of  5  413,17) 
that  are  not  directly  and  specifically 
related  to  patient  care  furnished  in  the 
hospital,  and  physician  compensation 
cosls  that  a  hospital  claims  with  respect 
to  si^rvices  furnished  to  individual 
patients  that  should  be  pa:d  on  a  Part  B 
reasonable  charge  basis 

Tierefore,  we  would  ir.slrucl 
Medicare  iniermedianes.  m  conjunction 
with  Part  B  carriers,  as  necessary,  to 
reexamine  Federal  F\'  1984  CME  costs 
and  to  request  appropriate  supporting 
docimentation  m  those  cases  in  which 
reported  costs  seem  questionable. 
Generally,  we  believe  that  this  review 
activity  would  be  limited  to  hospitals 
and  health  care  complexes  that  claimed 
either  d.rect  CME  costs  or  indirect 
mecical  education  payments  for  cost 
reporting  periods  beginning  m  either 
Federal  FY  1984  or  1985.  Cost  reports 
should  be  amended  to  remove 
nonallowable  and  miscUssified  costs 
from  the  CME  base-period  costs  used  lo 
establish  per  resident  amounts.  We 
propose  to  initiate  this  te\  lew  and 
rtaudit  activity  prior  to  the  publication 
of  a  final  rule,  so  that  as  soon  as 
possible  after  a  final  rule  is  published, 
mtermediaries  will  be  able  to  noli^ 
hospitals  of  their  base-period  average 
per  resident  amounts  We  are  not 
proposing  any  specific  timf  "j-^odules 
for  his  activity,  however  trrvfw  <-.f 
budgetary  f*ar»|h»  ^^'^  ^  Hem 
plated  on  MeofE^T..    Tuw'.i-:a. 

Hospitals  whose  base-period  GME 
COS'S  appear  to  be  m  order  would  be 
notified  of  their  base-period  per  resident 
amounts.  Hospitals  could  appeal  this 
determination  within  the  later  of  180 
days  of  their  receipt  of  this  notice 
concerning  their  per  resident  amounts  or 
of  receipt  of  an  origmal  or  revised 
Notice  of  Program  Reimbursement  for 
the  GME  base  period.  All  appeals  of 
average  per  resident  amounts  must  be 
appeals  of  the  FY  1984  GME  costs  or 
resident  counts.  Section  1B86(h)  of  the 
Act  specifies  that  period  as  the  base- 
perod  for  determination  of  such 
amounts.  In  other  words,  a  provider 
could  not  appeal  its  base  period  per 


resident  amount  in  connection  with  an 
appeal  for  the  cost  reporting  period 
beginning  in  FY  1986  or  later. 

For  teaching  hospitals  whose  base- 
penod  GME  costs  appear  to  include 
misclassified  or  nonallowable  costs  or 
whose  per  resident  amounts  appear  to 
be  unreasonably  high,  intermediaries 
will  notify  these  hospitals  that  their 
base-period  costs  will  be  reaudiled. 
Dunng  the  reaudits,  hospitals  would 
have  an  opportunity  to  present 
documentation  of  any  factors  that 
should  be  taken  mto  account  in  the  final 
determination  of  their  base-penod 
average  per  resident  amounts.  If  the 
basis  for  the  disallowance  of  costs  from 
the  base-penod  GME  costs  is  the 
nonallowabilily.  rather  than  the 
misclassification  of  costs,  recoupment  of 
overpayments  should  be  made  for  cost 
reporting  periods  beginning  in  Federal 
F"Y  1984  and  any  prior  or  subsequent 
cost  reporting  period  in  which  similar 
circumstances  exist  and  which  may  still 
be  reopened  under  the  limitations  of 
§  405-1885. 

A  provider  whose  base-period  CME 
costs  are  reduced  because  of  a 
misclassification  of  operating  costs  as 
GME  costs  may  want  to  ree.xamine  the 
classification  of  the  affected  costs  in  its 
prospective  payment  system  base  year 
and  request  revisions  lo  the  prospective 
payment  base  year  cost  report-  We  are 
proposing  that  if  the  prospective 
payment  system  base  year  cost  report  is 
no  longer  subject  to  reopening  under 
§  405.1885.  it  may  nevertheless  be 
reopened,  but  only  for  the  sole  purpose 
of  correcting  a  misclassification  of 
operating  cosls  as  GME  costs.  A  request 
from  a  hospital  for  a  reopening  under 
this  special  rule  must  be  made  within 
lao  days  of  the  notice  to  the  hospital  by 
the  intermediary  of  the  hospitals'  CME 
base-period  average  per  resident 
amount 

If  the  cosls  m  question  were  similarly 
treated  in  the  prospective  payment  base 
year,  the  provider  may  want  to  receive 
the  benefit  of  consistent  treatment  of  the 
costs  in  question  as  operating  costs  for 
the  purpose  of  modifying  its  hospital- 
specific  rate  (HSR).  We  are  proposing 
that  a  provider's  cost  report  for  the 
prospective  payment  system  base  year 
that  may  no  longer  be  reopened  under 
5  405  1885.  may  nevertheless  be 
reopened  but  only  for  the  sole  purpose 
of  modifying  its  HSR.  This  modification 
would  be  based  on  a  recalculation  of  the 
hospital's  prospective  payment  system 
base-year  costs.  However,  no 
overpayment  would  be  recovered  or 
underpayment  paid  for  the  prospective 
payment  system  base-year  costs  if  the 
provider's  coat  report  for  its  prospective 


payment  system  base  year  is  no  longer 
subject  to  reopening  under  5  401  1885. 
The  modification  of  prospective 
payment  system  base-year  costs  would 
be  used  solely  to  ad}u8t  the  provider's 
HSR  for  cost  reporting  periods  under  the 
prospective  payment  system. 

Under  S  405.1885  there  is  a  three-year 
restriction  on  reopenings  of  settled  cost 
reports.  We  would  create  a  special 
exception  lo  this  time  limit  so  that  a 
provider  could  request  modification  of 
its  HSR.  The  provider  must  request  this 
special  reopening  within  180  days  of  the 
notice  to  the  hospital  by  the 
intermediary  of  the  hospital's  GME 
base-period  average  per  resident 
amount.  The  provider  would  bear  the 
burden  of  proof  to  document  the 
appropriate  treatment  of  the  costs  In  the 
prospective  payment  base  year.  If  the 
provider  can  demonstrate  lo  the 
satisfaction  of  the  intermediary  that  this 
change  should  be  made,  the 
intermediary  would  appropriately 
modify  relronctively  the  provider's  base- 
year  cost  report  used  to  determine  the 
HSR  with  respect  lo  operating  costs 
misclassified  as  GME. 

We  point  out  that  permitting  this 
adjustment  is  a  special  exception  lo  our 
policy  concerning  modification  of  the 
prospective  payment  system  base-year 
costs,  as  specified  In  §§  412.71  and 
412.72.  (That  policy  is  that  an 
intermediary's  original  estimate  of  the 
HSR  for  puproses  of  the  prospective 
payment  system  may  not  be  revised 
unless  the  estimate  was  erroneous 
based  on  information  available  lo  the 
intermediary  at  the  time  of  the 
estimate.)  Therefore,  we  emphasize  that 
this  policy  change  is  a  one-time 
adjustment,  solely  for  purposes  of 
calculating  GME  costs.  This  change  is 
necessary  in  order  to  properly 
implement  section  1886(h)  of  the  Act. 
which  prescribes  the  new  GME  payment- 
methodology.  In  addition,  S  41Z.113(b) 
requires  that  the  allowable  costs 
involved  in  setting  the  HSR  should  be 
lecognized  consistently  as  either  GME 
cosls  or  operating  coats  through  the 
prospective  payment  system  transition 
period. 

We  stress  again  that  this  policy 
change  relating  to  the  prospective 
payment  system  base  year  costs  that  are 
used  to  establish  the  HSR  would  be 
limited  to  inpatient  operating  costs  that 
were  misclassified  as  GME  costs.  Any 
adjustments  to  the  HSR  that  are  made 
as  a  result  of  this  policy  change  could 
not  include  other  elements  of  cosls  ihal 
may  have  been  omitted  from  the  original 
determination  of  a  provider's  HSR. 

We  have  also  been  made  aware  of  (he 
fact  that,  at  the  time  the  prospective 
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payment  system  base  year  costs  were 
being  determined,  some  providers 
misclassified  some  or  all  of  their  GME 
costs  as  operating  cosls.  Even  though 
this  apparently  was  not  a  widespread 
problem,  we  are  aware  of  the  need  to 
rectify  this  situation.  If  a  hospital 
similarly  misclassified  any  of  its  GME 
costs  as  operating  costs  in  Federal  fiscal 
year  1984  (the  GME  base  period),  the 
methodology  prescribed  in  section 
1886lh|  of  the  Act  would  preclude  this 
hospital  from  receiving  Medicare 
payment  for  Ihe  misclassified  GME 
costs.  Therefore,  in  these  situations,  we 
are  again  proposing  that,  if  a  hospital 
wants  the  benefit  of  the  appropriate 
classification  of  these  legitimate  CME 
costs  for  the  purpose  of  determining  its 
per  resident  amount,  and  if  the 
hospital's  cost  report  for  the  prospective 
payment  system  base  year  is  no  longer 
subject  to  reopening  under  S  405.1885. 
the  cost  report  may  nevertheless  be 
reopened.  The  hospital  would  need  lo 
present  Its  intermediary  with  sufficient 
evidence  in  order  to  satisfy  the 
intermediary  that  a  change  in 
classification  of  costs  is  necessary,  if  the 
Intermediary  is  satisfied  that  such  a 
change  is  appropriate,  the  intermediary 
would  modify  the  provider's  HSR  and 
recompute  the  per  resident  amount  in 
order  lo  reflect  the  change.  Any  provider 
requesting  such  a  change  would  have  to 
accept  the  consequences  of  a  reduced 
HSR  retroactive  to  the  first  cost 
reporting  period  subject  to  the 
prospective  payment  system.  A  provider 
that  believes  its  fiscal  year  1984  GME 
cosls  were  inappropriately  low  based  on 
misclassification  of  costs  would  have  up 
to  180  days  after  notification  by  its 
intermediary  of  its  base-period  average 
per  resident  amount  lo  present  this 
additional  information.  This  special 
reopening  provision  would  be  available 
lo  providers  for  ihe  sole  purpose  of 
correcting  a  misclassification  of  GME 
cosls  as  operating  costs. 

In  both  of  the  above  situations 
involving  the  adjustment  of  HSRs,  the 
action  is  taking  place  at  the  request  of 
Ihe  hospital  or  health  care  complex  to 
mitigate  certain  negative,  though 
unintended,  results  of  the  enactment  of 
section  1886(h)  of  the  Act.  Therefore,  we 
are  proposing  that,  notwithstanding  the 
provisions  of  §  405.1885  (a)  and  (c).  all 
cost  reporting  periods  beginning  with 
the  period  that  served  as  the  prospective 
payment  base  year  that  are  no  longer 
subject  to  reopening  may  nevertheless 
be  subject  lo  this  special  reopening.  The 
practical  implication  of  this  proposal  is 
to  permit  reopening  in  some  cases  and 
for  a  limited  purpose  after  the  usual 
three-year  limitation  on  reopening  of 


settled  cost  reports.  We  emphasize  that 
this  special  reopening  procedure  would 
only  apply  at  the  request  of  the  provider 
and  only  lo  operating  costs  misclassified 
as  GME  costs  or  GME  costs 
misclassified  as  operating  costs.  All 
other  elements  of  the  Medicare  cost 
reports  for  the  years  in  question  would 
remain  setihid. 

While  we  recognize  thai  this  reaudlt 
activity  will  cause  additional  work  for 
intermediaries  and  teaching  hospital 
personnel,  we  beheve  that  a 
conscientious  implementation  of  .section 
1688(h)  of  the  Act  requires  the  proposed 
steps.  Prior  to  its  enactment,  we  had 
never  required  intermediaries  lo  assess 
GME  costs  in  terms  of  amounts  per 
resident.  The  concept  of  per  resident 
amounts  has  caused  us  to  examine  GME 
costs  that  have  been  reimbursed  in  the 
past  and  lo  question  the  significant 
variation  in  costs  that  have  been 
allowed. 

Specifically,  we  would  like  to  learn 
why  the  range  of  per  resident  amounts 
for  the  GME  base  year  varies  from 
below  810,000  to  over  $100,000  per 
resident.  Some  of  this  difference  can  be 
explained  by  differing  practices 
concerning  fee-for-service  billing  by 
teaching  physicians:  however,  we 
believe,  based  on  situations  thai  have 
been  brought  to  our  attention,  that 
misclassification  of  cosls  and 
questionable  physician  allocation 
agreements  are  contributory  factors. 
Further,  the  provisions  of  section  ie88(h] 
of  the  Act  would  seem  lo  require  that 
we  correct  these  discrepancies  in  the 
base  period  since  there  is  no  provision 
in  the  law  for  correcting  them  later. 
While  we  would  prefer  not  to  adjust 
HSRs,  we  believe  that  it  would  not  be 
fair  to  the  hospitals  involved  lo  disallow 
costs  in  the  GME  base  without  at  the 
same  time  allowing  these  legitimate, 
although  misclassified.  costs  through  the 
HSR.  We  also  believe  that  our  proposed 
approach  would  avoid  a  great  deal  of 
litigation  that  would  surely  result  from 
simply  disallowing  misclassified  cosls  in 
the  CME  base  with  no  provision  for 
paying  the  hospital  for  these  otherwise 
allowable  costs. 

For  purposes  of  this  rule  we  are 
proposing  to  use  the  number  of  residents 
reported  on  the  Federal  FY  1984  cost 
report  under  indirect  GME  payment 
rules  as  the  denominator  in  calculating 
base-period  average  per  resident 
amounts.  Because  of  the  enactment  of 
section  1886(h)  of  the  Act.  we  are  also 
proposing  to  modify  the  criteria 
governing  tho  counting  of  interns  and 
residents  in  approved  programs  for 
those  hospitals  that  first  entered  the 
prospective  payment  system  during  the 


period  October  1. 1983  through 
December  31,  1983.  For  these  hospitals. 
we  are  proposing  to  use  the  counting 
crilena  adopted  in  the  January  3.  1964 
prospective  payment  rule  (49  FR  234]  for 
the  purpose  of  calculating  the  base 
period  average  per  resident  amount.  We 
believe  this  change  is  necessary 
because,  for  hospital  cosi  reporting 
periods  beginning  m  Federal  FY  1984 
(the  first  prospective  payment  system 
year  for  most  hospitals),  there  were  two 
methods  of  counting  interns  and 
residenls  in  approved  programs  for  the 
purpose  of  the  indirect  GME  payment. 
Which  of  the  two  methods  the  hospital 
used  depended  on  the  date  the  hospital's 
cost  reporting  period  began. 

The  September  1, 1983  interim  final 
rule  thai  implemented  the  prospective 
payment  system  provided  that,  in 
calculating  the  ratio  of  interns  and 
residents  to  inpatient  hospital  beds,  a 
prospective  payment  system  hospital 
could  count  only  those  interns  and 
residents  in  approved  programs  that 
were  employed  by  the  hospital  and  who 
furnished  services  at  that  hospital  (48 
FR  39829).  However,  in  the  final  rule, 
published  |anuary  3. 1984.  we  modified 
this  policy  as  a  result  of  the  comments 
received  on  the  September  1. 1983 
interim  final  rule.  As  discussed  in  the 
preamble  of  the  January  3. 1984  final 
rule  (49  FR  268).  we  changed  our 
counting  policy  to  allow  hospitals  to 
include  in  their  indirect  GME  mlern  ard 
resident  counl,  those  residents 
employed  by  an  organization  with  a 
long-standing  historical  medical 
relationship  with  the  hospital.  The 
organization  had  to  be  the  sole  employer 
of  substantially  all  of  the  interns  and 
residents  furnishing  services  at  the 
hospital.  This  change  was  effective  for 
cost  reporting  periods  beginning  on  or 
after  January  1.  1D84-  This  prospective 
application  of  the  revised  policy  was 
determined  to  be  appropriate  at  that 
time  because  of  the  prospective  nature 
of  the  prospective  payment  system. 

However,  we  believe  that  there  is  a 
genuine  program  interest  in  using  a 
uniform  counting  method  for  purposes  of 
determining  per  resident  average 
amounla.  Therefore,  we  are  proposing  to 
adopt  the  policy  of  counting  interns  and 
residents  that  was  desmbed  in  the 
lanuary  3. 1984  prospective  payment 
final  rule  retroactively  to  the  onset  of 
the  prospective  payment  system.  We 
would  include  in  a  hospital's  indirect 
GME  count  those  interns  and  residents 
employed  by  an  organization  that  has  a 
long-standing  relationship  with  a 
hospital  to  furnish  substantially  all  of  a 
hospital's  residents.  This  policy  would 
apply  to  all  hospitals  that  entered  the 
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prospective  pd>ment  system  in  Federal 
FY  1964. 

While  this  proposal  would  result  in  an 
ir.rrtiase  in  indirect  GME  paymenis  for  a 
fpw  hospKals  entering  trte  prospective 
payment  system  dunns?  the  period 
October  1,  19c)3  through  December  31, 
1983.  we  believe  that  the  innii  term 
benrfit  to  '.he  Medicare  proRram  of 
calc  jlatms!  appropriate  ba%e  penod 
average  per  resident  amounts  on  a 
■jnifurm  bas.s  for  ail  hospitals  outweighs 
one-r;,-ne  additional  increases  in  indirect 
GME  program  payments.  (V\'e  note  that 
it  is  not  necessary  that  we  propose  a 
change  to  regulations  tevt  regarding  the 
courting  of  interns  and  residents 
beceuse  section  2307  of  the  Deficit 
Reduction  Act  of  1984  (Pub  L  98^3691 
ehmmated  the  employment  rnteria 
effective  for  cost  reporting  periods 
begianing  on  or  after  October  1. 1984. 
Thus  the  current  regulations  text  [that  is. 
§  41  i.llB)  IS  correct  as  is  ] 

[f  a  hospital  a  base  penod  reflects 
GMK  costs  for  a  penod  other  than  a  full 
year,  the  mtermediary  would  convert 
the  dllowable  costs  for  the  base  period 
tu  a  monthly  figure  and  multiply  this 
f^giore  by  12  in  order  to  denve  the 
approved  per  resident  amount  for  a  12- 
month  cost  reporting  penod.  This 
adjustment  to  costs  would  be 
pemiiMibie  only  if  either — 

•  The  length  of  the  base- period  cost 
repcrtmg  penod  is  shorter  than  50 
weens  or  longer  than  54  weeks;  or 

•  The  hospital's  GME  program  began 
after  the  fipit  month  of  the  provider's 
base  period. 

If  a  hospital  has  more  than  one  cost 
reporting  period  beginning  during 
Federal  FY  1984  (because  of  a  short  cost 
reporting  penod t.  the  latest  period 
would  serve  as  the  base  penod  since  it 
IS  likely  that  it  is  more  representative  of 
!:.'u-e  GME  costs.  If  'he  lat*_'st  period  is 
di-io  a  short  period,  allowable  GME  cost 
woi,ld  also  be  converted  to  a  monthly 
f:gure  and  mcltiphed  by  12  as  discussed 
above. 

Section  1886(h)(2)(Bl  of  the  Act 
requires  that,  for  providers  whose  cost 
repcrtmg  periods  began  between 
October  1. 1963  and  lune  30.  13»4,  Lhe 
amount  denved  for  the  base  year  be 
updated  by  the  percentage  increase  in 
the  Consumer  Pnce  Index  (CPI)  between 
the  orovider's  cost  reporting  period  that 
begun  during  Federal  FY  1984  {the  GME 
ba?e  period]  and  the  first  cost  reporting 
period  to  which  this  provision  applies. 
In  tnaklng  this  adjustment,  we  propose, 
as  discussed  in  the  conference 
agreement  that  accompanied  section 
920?.  of  Pub.  L.  99-272,  ff  I.R.  Rep.  Jso. 
453.  99th  Cong.,  lat  Sess.  484(1985)).  lo 
use  the  Consumer  Price  Index  for  All 


Urban  Consumers  (CPl-U).  a  generally 
accepted  measure  of  inflation. 

Without  this  adjustment,  a  provider 
whose  first  cost  reportmg  penod  subject 
to  this  provision  began  January  1,  1986. 
for  example,  would  have  its  allowable 
costs  limited  to  the  costs  it  incurred  for 
its  base  penod  of  January  1,  1984 
through  December  31. 1984  (that  is.  two 
years  previously),  plii^  a  one  percent 
increase  as  required  bv  section 
1886(h)(2)(Cl  of  the  Act.  Assuming  that 
1985  direct  GME  costs  were  higher  than 
1984  costs  in  most  hospitals,  this 
provider  would  have  had  its  costs  rolled 
back  to  the  lower  1984  level  plus  one 
percent. 

In  order  to  avoid  these  rollbacks. 
section  1886ihK2)(B)(ii)  of  the  Act 
provides  for  an  adjustment  to  base 
penod  costs  for  those  providers  whose 
base  period  began  during  the  period 
October  1983  through  June  1964.  The 
base-period  costs  of  these  providers 
would  be  updated  to  reflect  the  increase 
in  the  overall  rate  of  inflation  that 
occurred  between  the  base  period  and 
the  first  cost  reporting  period  lo  which 
this  provision  would  apply. 

However,  if  the  provider's  base-period 
cost  reporting  period  began  on  or  after 
luly  1. 1984  and  before  October  1.  1984. 
updating  ts  not  necessary.  Providers 
whose  cost  reporting  periods  begin  in 
July,  August  and  September  are  not 
subject  to  a  potential  rollback  of  costs 
since  their  base  period  occurred 
immediately  prior  lo  the  first  cost 
reporting  period  to  which  this  provision 
would  apply. 

The  base-period  costs  would  be 
updated  using  an  inflation  factor  tied  lo 
the  month  that  the  cost  reporting  period 
began.  Included  below  are  the  updating 
factors  that  would  be  used.  Once  this 
adjustment  is  made,  no  further 
distinction  will  be  made  based  on  the 
dates  cost  reporting  periods  begin.  The 
CPI-U  factors  shown  below  apply  only 
to  n-montb  periods  that  begin  and  end 
in  the  same  month  for  both  years.  If  this 
is  not  the  case,  we  propose  thai 
intermediaries  contacl  HCFA  Central 
Office  as  to  the  approprite  factor  to  use. 


Updal* 
Factor' 
{per- 
cent) 

10/VB3te»/30/S4 

4.20 
4  03 

as; 

?,'i/iu  $Q  1/fl1/^i^5     _,_ 

3.52 

1/1 /ftj  ttyy/n/m.^ 

3.74 

•^■MRA   tft  AtytM^. 

3  75 

■  rha  ffiAaiion  tocior  rsprBsanis  xrm  i2-monih  av- 
erage change  m  itm  CPi-U  diFrng  Pw  Ttsfvenino 


penod  beM««o  xtv  provHier's  base  r>anod  and  ihe 
ttrsi  COS1  raportiri^  pericpO  beginnir^  on  or  after  Juty 

1.  ias5 

b  Updating  for  cost  reporting  periods 
that  begin  from  July  2.  1983  through  June 
30.  J9S6.  The  base  period  FTE  amount. 
discussed  above,  is  increased  by  one 
percent  (that  is,  multiplied  by  1  01)  for 
purposes  of  determining  the  approved 
per  resident  amount  applicable  to  the 
hospital's  cost  reporting  period  that 
began  on  or  after  July  1, 1985  but  before 
July  1, 1966, 

c  Updating  for  cost  reportmg  periods 
that  begin  on  or  after  Jufy  I.  /SSfi. 
Section  1886(h)(2|fD)  of  the  Act  states 
that,  for  subsequent  cost  reporting 
penods  (that  is.  those  beginning  on  or 
after  July  1.  1986).  "•  '   '  the  approved 
FTE  resident  amoimt  for  the  hospital  is 
equal  to  the  amount  determined  under 
this  paragraph  for  the  previous  cost 
reporting  period  updated,  through  the 
midpoint  of  the  period,  by  projecting  the 
estimated  percentage  change  in  the 
consumer  price  index  during  the  12- 
month  period  ending  at  that  midpoint, 
with  appropriate  adjustments  lo  reflect 
previous  under-  or  over-estimations 
under  this  subparagraph  in  the  projected 
percentage  change  in  the  consumer  price 
index."  We  propose  to  use  the  CPI-U  to 
implement  this  provision.  Thus,  for  cost 
reporting  periods  beginning  on  or  after 
July  1.  1986,  the  FTE  resident  amount 
would  be  determined  by  applying  the  12 
month  average  change  in  the  CPI-U  to 
the  per  resident  amount  applicable  in 
the  previous  cost  reporting  period.  The 
12-month  average  change  in  the  CPI-U 
represents  inflation  through  the 
midpoint  relative  to  l2-months  earlier. 

We  propose  that  the  intermediary  use 
the  projected  percentage  change  for 
interim  payment  purposes  only  and 
adjust  the  final  settlement  amount  based 
on  the  actual  average  CPMJ  percentage 
change  for  the  months  comprising  the 
cost  reporting  period.  The  reference  to 
over-  and  itnder-estimalions  is 
necessary  for  purposes  of  interim 
paymenis  since  the  actual  inflation  rate 
is  not  known  in  advance.  However,  the 
actual  inflation  rate  generally  becomes 
available  shortly  after  the  end  of  the 
cosi  rtjportjng  period  and  thus  the  actiuil 
rale  would  be  used  for  settlement 
purposes.  Also,  it  will  be  necessary  for 
providers  lo  noti^  intenneriiaries  of 
Iheir  best  estimates  of  Ihe  number  of 
resident  FTEs  that  should  be  counted  for 
the  cost  reporting  period  for  purposes  of 
interim  payments. 

d.  f^r  resident  amounts  for  certain 
providers.  ScrJion  1886(h)(2)(E)  of  the 
Act  requires  us  lo  provide  a  method  for 
determining  an  appropriate  per  resident 
amount  for  "  *  *  'a  hospital  that  did 
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not  have  an  approved  medical  residency 
training  program  or  was  nol 
participating  in  *   '  •  "  Medicare  during 
a  cost  reporting  period  that  began  on  or 
after  October  1, 1983  and  before  October 
1.  1984. 

In  order  to  implement  this  provision 
we  are  proposing  that  a  hospital's 
intermediary  would  establish  an 
average  per  resident  amount  for  the 
hospital  based  on  the  lower  of — 

(1)  The  actual  direct  graduate  medical 
education  costs  of  the  hospital  during  its 
first  year  of  operation;  or 

(2)  The  mean  value  of  per  resident 
amounts  of  hospitals  located  in  the  same 
wage  area,  as  that  term  is  used  for 
purposes  of  the  prospective  payment 
system  in  5§  412.82  and  412.63.  for  cost 
reporting  periods  beginning  in  the  same 
fiscal  year. 

We  believe  that,  since  the  major 
component  of  direct  GME  costs  is  the 
salaries  of  residents  and  teaching 
physicians,  it  is  appropriate  to  use  the 
geographic  wage  area  classiHcations  as 
used  by  the  Medicare  prospective 
payment  system  as  a  guide  in  making 
these  determinations.  However.  Ihe 
amounts  paid  to  hospitals  for  new  GME 
programs  should  bear  some  relationship 
to  the  actual  costs  of  the  program, 
especially  the  first  year's  costs. 
Therefore,  we  believe  that  it  is  a 
reasonable  approach  lo  consider  both 
the  hospital-specific  costs  of  the 
program  and  the  costs  of  programs  of 
other  teaching  hospitals  located  in  the 
same  geographic  area  to  establish 
imputed  per  resident  amounts  for 
hospitals  that  did  not  have  approved 
medical  residency  training  programs  or 
were  not  participating  in  Medicare 
during  a  cost  reportmg  period  that  began 
on  or  after  October  1. 1983  and  before 
October  1.1984. 

The  intermediaries  would  determine 
an  average  per  resident  amount  for 
these  hospitals  based  on  the  hospital's 
actual  cost  for  the  firsl  year  of  its 
program.  For  the  purpose  of  this 
calculation,  residents  would  be  counted 
as  set  forth  in  this  proposed  rule  except 
that  the  weighting  factors  would  not  be 
applied.  The  intermediary  would 
compare  this  amount  with  the  mean 
value  of  per  resident  amounts  of  other 
leaching  hospitals  located  in  the  same 
wage  area  (as  that  term  is  used  in  the 
prospective  payment  system)  for  cost 
reporting  penods  beginning  in  the  same 
fiscal  year.  The  intermediary  would  then 
base  its  payment  on  the  lower  of  these 
amounts  (that  is.  actual  per  resident 
amount  based  on  actual  allowable  costs 
for  the  first  year,  or  per  resident 
amounts  of  other  teaching  hospitals  in 
the  same  wage  area).  If  there  are  fewer 
than  three  amounts  in  the  wage  area,  we 


are  proposing  that  the  intermediary- 
write  HCFA  Central  Office  for  a 
determination  of  the  per  resident 
amount  lo  use.  The  per  resident  amount 
used  for  the  first  year  would  be  updated 
in  future  years  without  regard  to  actual 
costs. 

By  using  this  approach,  these 
hospitals  would  not  be  disadvantaged 
by  the  fact  that  their  programs  were  not 
in  operation  during  the  base  period.  This 
provision  would  not  be  applied  to 
hospitals  that  expand  evisting  programs 
or  that  establish  residency  programs  in 
additional  specialties  during  the  base 
period.  The  statute  specifically  provides 
for  both  expansions  and  contractions  in 
the  size  of  a  hospital's  residency 
program  by  establishing  pa.vment  based 
on  a  per  resident  amount  converted  to 
an  aggregate  amount  to  reflect  the 
number  of  FTE  residents  in  the 
particular  cost  reporting  period  that  are 
subject  to  the  provisions  of  section 
1886(h)  of  the  Act.  This  provision  would 
not  apply  lo  certain  hospitals  tn  States 
that  were  formerly  paid  under  a  waiver 
from  the  Medicare  inpatient  hospital 
prospective  payment  system  that 
incurred  GME  costs  but  did  nol  allocate 
these  costs  to  the  intern  and  resident 
cosl  center.  (See  the  discussion  in  item 
10.  below.) 

2.  Determining  Full-Time  Equivalency 

(FTE) 

Section  1886{hl(4)  of  the  Act  bases 
payment  for  direct  GME  costs  on  a 
hospital's  number  of  full-time  equivalent 
|FTE)  residents  multiplied  by  a  hospital- 
specific  per  resident  amount.  Normally, 
in  assessing  an  FTE  employment 
situation,  one  looks  at  the  number  of 
hours  worked  by  an  employee.  Usually. 
these  considerations  are  made  in  terms 
of  a  35-  or  40-hour  work  week-  It  is  well- 
recognized  that  this  standard  would  not 
generally  apply  to  the  activities  of 
residents  since  they  often  have  a  work 
schedule  the  hours  of  which  are  far  in 
excess  of  the  average  number  of  work 
week  hours  of  most  employees.  Further, 
residents'  salaries  are  generally  not 
reflective  of  the  volume  of  services  they 
furnish  or  the  hours  they  work,  but 
rather  represent  a  stipend  that  is  paid 
for  Iheir  period  of  training. 

In  determining  payments  in 
accordance  with  section  1886(h)  of  Ihe 
Act.  it  is  necessary  to  devise  a  means  to 
define  FTEs.  We  believe  that  it  is  not 
appropnate  to  assign  a  threshold  of 
hours  for  determining  FTEs  since  there 
is  no  generally  acceptable  standard 
number  of  hours  to  use.  For  example,  we 
would  not  want  to  define  an  FTE  as  one 
who  works  35  hours  per  week  since 
some  residents  may  spend  70  hours  a 
week  in  the  hospital.  On  the  other  hand. 


we  would  not  want  to  set  a  threshold 
that  is  loo  high  such  as  70  hours  per 
week,  since  there  may  be  programs  in 
which  residents  normally  spend  fewer 
than  70  hours  per  week  in  the  hospital. 
Further,  there  is  the  problem  of  how  to 
account  for  the  time  a  resident  is 
con.sidered  to  be  "on-call"  for  purposes 
of  making  an  FTE  determination.  Since 
our  main  concern  in  the  counting  of 
residents  is  that  no  individual  be 
counted  as  more  than  one  FTE.  we  are 
not  defining  a  FTE  based  on  a  specific 
number  of  hours  worked  per  week  or  per 
year.  Rather.  FTE  status  would  be  based 
on  the  total  time  necessary  lo  fill  a 
residency  slot. 

The  number  of  hours  involved  would 
vary  from  specialty  program  to  specialty 
program  within  a  hospital  and  could 
vary  from  hospital  to  hospital  for  the 
same  type  of  program  For  example,  if  a 
resident  spends  all  of  his  or  her  lime  m 
one  hospital  and  is  considered  by  the 
approved  residency  program  to  meet  all 
the  re quirements  of  a  full-time  resident, 
the  resident  would  always  be  counted 
as  one  FTE  (before  application  of  any 
applicable  weighting  factors)  However, 
if  a  resident  spends  time  m  more  than 
one  hospital,  that  resident  would  not  be 
counted  as  one  FTE  for  either  hospital 
regardless  of  the  actual  hours  worked 
Rather,  that  resident's  time  should  be 
prorated  between  or  among  the 
hospitals  to  total  no  more  than  one  FTE. 

Section  1886(h)(4HB}  of  the  Act 
requires  us  to  take  into  account,  tn 
determining  FTEs.  individuals  who 
serxe  as  part-time  residents,  We  would 
count  these  part  time  residents  based  on 
the  proportion  of  time  worked  as 
compared  to  the  average  lime  spent  by 
others  in  the  same  year  working  in  the 
same  specialty  program.  For  example,  if 
a  perl-time  resident  spends  only  sixty 
percent  of  Ihe  time  spent  by  others  in 
the  same  program,  the  part-lime  resident 
would  be  counted  as  -6  FTE.  Similarly, 
in  situations  m  which  two  residents 
■"share"  one  residency  slot,  no  more  than 
one  FTE  would  be  counted  for  the  two 
individuals  for  the  duration  of  the 
shared  residency.  Neither  of  the  above 
policies  would  apply  lo  full-time 
residents  who  spend  lime  sequentially, 
in  more  than  one  hospital,  TTiey  also 
would  not  apply  to  a  full-time  resident 
who  drops  out  of  a  program  In  both  of 
these  cases,  the  individuals  are 
considered  full-time  residents  whose 
assignments  to  hospitals  would  be 
prorated  on  a  monthly  basis. 

In  determining  resident  FTEs.  we 
would  first  determine  whether  the 
resident  is  to  be  counted  by  the  hospital 
at  all.  We  fmd  no  evidence  that 
Congress  enacted  section  1886(h)  of  the 
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All  33  an  expansion  of  Medicare's 
support  for  t.ME.  To  the  contrary-, 
sertion  16a6(h|(ll  of  the  Act  is 
deiiib^dted  d    substitution"  of  special 
pnymeni  rules.  Similarly,  we  believe 
that  section  9Z02  of  Pub,  L  99-272 
should  be  implemented  in  such  i  way 
that  Medicare  does  not  pay  for  rpsidents 
who  would  not  have  been  paid  for 
before,  except  fur  certain  residents  in 
geri-jtric  programs.  Accordingly, 
although  section  9202  of  Pub  L  9»-272 
replaces  actual  costs  with  a  different 
payment  basis,  we  believe  it  appropriate 
not  to  include  m  a  hospital's  resident 
FTE  count  those  residents  for  whom  no 
pro\  ider  participating  in  Medicare 
incurs  salary/stipend  and  fnnj?e  benefit 
costs  (hereinafter  referred  to  as  salary 
costs).  For  example,  it  would  be 
inappropriate  for  the  Medicare  program 
to  make  a  per  resident  payment  for 
residents  who  are  already  employed  by 
'he  Federal  government,  such  as 
residents  m  Veterans  Administration  or 
Uepdrlment  of  Defense  programs  who 
are  on  rutatiun  at  civilian  hospitals  and 
whose  salaries,  stipends  are  fully  paid 
by  those  respective  Federal  entities. 

The  payment  methodology  set  forth  in 
section  1886ih)  of  the  Act  produces 
many  complexities  because  of  the 
various  types  of  arrangements  that  exist 
withm  residency  programs.  A  situation 
in  which  a  resident  spends  all  of  his  or 
her  time  m  one  hospital  during  its  cost 
reporting  period  will  be  a  relatively 
simple  matter.  Generally,  the  resident 
would  be  counted  as  1.0  FTE  for  the 
hospital's  cost  reporting  period. 
Frequently,  however,  residents  spend  a 
portion  of  a  residency  year  in  two  or 
morii  hospitals  m  turn.  The 
determination  of  which  hospital  should 
be  credited  with  an  individual  resident's 
FTE  in  whole  or  in  part  is  the  most 
complicated  aspect  of  implementing 
sect-.on  ia86(h)  of  the  Act. 

Vve  are  proposing  to  prorate  FTEs 
based  on  the  time  spent  among  hospitals 
by  individual  residents  on  a  monthly 
basis.  When  resident  rotations  to 
hospitals  are  for  periods  of  time  other 
than  monthly  segments,  the  hospital  in 
which  the  resident  spent  the  majority  of 
the  month  will  receive  full  credit  for  the 
month  and  the  other  hospitals  will 
receive  no  credit  for  that  month, 

Rttsidency  programs  are  based  in 
hospitals  in  some  cases  and  in  medical 
schools  with  affihated  hospitals  in 
others.  Although  the  information  on  the 
counting  of  residents  must  come  from 
the  teaching  hospitals  claiming  payment. 
we  think  that  it  would  be  helpful,  and 
faalilate  payment,  if  program  officials 
would  voluntarily  furnish  the  requisite 
datb  on  resident  assignments  to  all 


hospitals  involved.  The  hospitals  could 
then  verify  the  accuracy  of  their 
respective  FTE  count  and  retain  the 
information  for  review  by  the 
intermediary  as  needed. 

In  order  to  ensure  that  all  residents 
are  pmperly  rounted  and  that  no 
rpsidfnt  is  counted  as  more  than  one 
FTE.  we  would  require  that  each 
hospitd!  mnintain  and  have  available 
the  following  information  for  each 
resident  whom  it  counts  toward  its 
number  of  FTEs; 

•  The  name  and  social  security 
number  of  the  resident. 

•  The  type  of  residency  program  in 
which  the  resident  participates  and  the 
number  of  years  the  resident  has 
completed  in  all  types  of  residency 
programs. 

•  The  dates  the  resident  was  assigned 
to  the  hospital  during  the  cost  reporting 
period. 

•  The  dates,  if  any,  the  resident  was 
assigned  to  other  hospitals. 

•  The  name  of  the  medical, 
osteopathic,  dental,  or  pediatric  school 
from  which  the  resident  graduated  and 
date  of  graduation 

•  In  the  case  of  graduates  of  foreign 
medical  schools,  the  resident's  status 
concerning  the  Foreign  Medical 
Graduate  Examinalinn  in  the  Medical 
Sciences,  or  certification  by  the 
Education  Commission  for  Foreign 
Medical  Graduates,  and  the  appropriate 
date 

We  would  require  that  this 
information  be  certified  by  an  official  of 
the  hospital  and.  if  different,  an  official 
responsible  for  administering  the 
residency  program. 

3.  Counting  Residents  in  Nonprovider 
Settings 

Prior  to  July  1. 1987.  the  time  a 
resident  spends  in  nonprovider  settings 
(that  is,  settings  that  are  not  considered 
part  of  a  provider  for  Medicare 
purposes)  is  not  counted  toward  a 
hospital's  FTE  count.  For  example,  if  the 
normal  GME  program  commitment  for  a 
third-year  resident  in  Family  Practice  at 
Hospital  A  is  80  hour*  per  week  and  a 
resident  spends  20  of  those  hours  per 
week  in  a  freestanding  family  practice 
clinic,  that  resident  is  counted  as  .75 
FTE  in  Hospital  A's  count. 

Effective  |uly  1. 1987,  in  accordance 
with  section  lBB6(h)(4)(E)  of  the  Act.  we 
propose  to  count  the  lime  a  resident 
spends  in  nonprovider  settings  if  there  is 
a  written  agreement  between  the 
hospital  and  the  freestanding  clinic  to 
the  effect  that  the  hospital  bears 
substantially  all  the  training  costs  in  (he 
outside  setting.  However,  section 
lft86(hl(4)lE)  of  the  Act  specifies  that 


only  time  spent  in  activities  relating  to 
patient  care  may  be  counted  toward  the 
hospitals  FTE  count.  Therefore,  we  are 
specifically  soliciting  comments  on 
methods  under  which  intermediaries  can 
ensure  that  the  portions  of  residency 
training  programs  that  are  spent  in 
settings  that  are  not  a  part  of  a  hospital 
are  spent  in  activities  related  to  patient 
care.  Such  suggestions  should  adress  the 
data  that  hospitals  would  need  to 
maintain  to  substantiate  the  nature  of 
assignments  to  settings  that  are  not  a 
part  of  a  hospital. 

fThia  provision  has  no  impact  on 
resident  counts  for  the  purpose  of  the 
indirect  medical  education  adjustment.) 

4.  Determining  the  Number  of  FTE 
Residents 

The  number  of  FTE  residents  for 
medical  education  payment  purposes 
would  be  determined  by  applying  a 
weighing  factor  to  each  FTE  resident,  as 
explained  below. 

a.  Initial  residency  period  and 
weighting  factor.  Subject  to  special  rules 
provided  below  concerning  certain 
foreign  medical  graduates,  in  general, 
the  weighting  factor  that  would  apply  t.i 
each  resident  in  an  initial  residency 
period  would  be  1.0.  Under  section 
1886(h)(5)(F)  of  the  Act.  an  intUal 
residency  period  means  the  period  of 
board  eligibility  plus  one  year,  not  to 
exceed  a  total  of  five  years. 

Section  1886{h)(51(G)  of  the  Act 
defines  the  term  "period  of  board 
eligibility"  as  it  applies  to  a  resident  to 
mean  the  minimum  number  of  years  of 
formal  training  necessary  to  satisfy  the 
requirements  for  initial  board  eligibility 
in  the  particular  specially  for  which  the 
resident  is  training.  The  statute 
specifically  requires  that  the  198&-1986 
Directory  of  Residency  Training 
Programs  published  by  the  American 
Medical  Association  (AMA)  be  used  in 
determining  the  period  of  board 
eligibility.  This  directory  indicates  that 
most  specialty  boards  no  longer  use  the 
term  "board  eligible."  However,  we 
believe  that  it  is  clear  from  the  language 
of  the  statute  that,  for  the  purpose  of 
determining  initial  residency  periods,  it 
is  the  intent  of  (Congress  that  we  use  the 
minimum  number  of  years  of  training 
required  to  qualify  for  a  specialty 
board's  certifying  examination  plus  one 
year. 

We  bebeve  that  the  de^nition  of 
resident  in  section  1886(h)(5)(H)  of  the 
Act  is  intended  to  include  residents  rn 
approved  programs  in  osteopathy. 
dentistry,  and  podiatry  as  well  as  to 
residents  who  have  a  doctor  of  medicine 
(MD)  degree.  This  intent  is 
demonstrated  by  secbon  lB86(h)(5](D)  of 
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the  Act  which  defines  foreign  medical 
graduates  as  those  who  have  not 
graduated  from  a  school  of  medicine, 
osteopathy,  dentistry,  or  podiatry  that  is 
recognized  by  Medicare.  There  would  be 
no  need  for  such  a  definition  unless 
residents  in  those  disciplines  were 
included  in  the  definition  of  a  resident. 
The  Directory  of  Residency  Training 
Programs  (the  Directory)  can  be  used  as 
a  source  document  only  for  determining 
the  lengths  of  initial  residency  periods 
for  the  types  of  medical  programs 
accredited  by  the  Accreditation  Council 
for  Graduate  Medical  Education 
(ACGME).  Therefore,  for  approved 
programs  in  osteopathy,  dentistry,  and 
podiatry,  we  contacted  the  appropriate 
accrediting  organisations  for  these 
specialties  and  based  our 
determinations  of  initial  residency 
periods  on  the  information  they 
furnished  to  us.  Whenever  these 
accrediting  bodies  establish  standards 
for  new  types  of  specially  programs,  we 
encourage  them  to  notify  HCFA  so  thai 
this  information  can  be  disseminated  to 
our  fiscal  intermediaries. 

Our  determination  of  initial  residency 
periods  for  medical  residency  programs 
is  based  on  the  sections  of  the  Directory 
entitled.  "FIssentials  of  Accredited 
Residencies"  and  "Requirements  for 
Certification."  The  chart  that  follows 
includes  the  "medical"  specialties  for 
which  Medicare  pays  a  share  and  the 
maximum  number  of  years  within  each 
specialty  for  which  a  resident  would  be 
counted  as  1.0  FTE.  The  initial  residency 
period  number  includes  years  in  a 
qualifying  prior  prngram.  The  four  years 
of  full  funding  for  the  internal  medicine 
subspecialties  includes  the  three  years 
of  a  prerequisite  general  internal 
medicine  program  plus  one  additional 
year.  The  second  year  of  a  subspecialty 
training  program  receives  a  reduced 
weighting  factor  since  it  is  in  excess  of 
the  initial  board  elfgibitity  plus  one  year 
criterion. 


resi- 
(tency 


Altergy  and  immunology. .. 
Oagnoslic  laboratofy  k 

hnwXnasxAoqi   „. 

Colon  and  fecial  Burgery... 

Oomwiology — ,^.-....-. 

(Senrutopathology „ .„ 

Emergency  medteins — ..». 

Family  practice  -™_™™™_™..™„, 

inierr^  medcne, 

Cardmiogy — „ 

Endocnnotogy  and  melabcAim. 

GasVoenterology 

Memaiotogy 

intectuus  dnesss  

Medical  oncology          .  .      .      . 
Ne^otogy _., 


Piilmonary  disease... 
nheumaiology... 


Neurological  sufgery 

Nudear  meiAsne 

Otstetrics  and  gynecology  . 

Ophdialmology  _ 

Onhopaedte  surgery  ..„ 

Oto'aryngology 

Patnology 

Blood  benkmg „. 

Chemical  pathology... 


Defmaiopatnology .. 
^vensx  pattHilogy... 

Hematology 

immunopathology ... 


Neuropathology 

Ratfio^KMopic  pathology.. 

Pediatncs - 

Pediatnc  cardiology „... 

PeduTinc  endocnr>oiogy  -. 


tnitiai 
resi- 
dency 


Pedatrx:  hemaioiogy-onoology — 

Pediatnc  nephrology  -.„. 

WeonaiaJ-permatai  medicine 

Physical  mediane/rQ 

Piaistc  sitfgery  . 

Prewertlrve  mediC)ne„ 


Psychutry  arvl  neurotogy- 

Cfirtd  psyc*iialry ,. 
Radiology. 

Kuclear  radwtogy 

Surgery  

General  vascular  swgeiy^ 

Padiatncwipery^ 
Thoracic  surgery... 
Ufokjgy 


Although  the  Director)'  lists  the 
minimum  number  of  years  for  surgical 
residencies  as  five  or  more,  we  would 
attach  a  weight  of  1.0  to  a  surgical 
resident  for  five  years,  but  not  for  an 
additional  year,  because  section 
lfi06(hl(5)(F)  of  the  Act  specifies  five 
years  as  the  maximum  period  we  can 
count  a  resident  as  1.0  FTE.  Similarly 
the  Directory  hsts  the  minimum  number 
of  years  for  a  residency  in  family 
practice  as  three.  Thus,  a  family  practice 
resident  who  specialiKes  further  in  an 
approved  program  would  be  counted 
fully  for  the  fourth  year  of  GME  training 
and  pariially  for  a  fifth  or  subsequent 
year.  In  both  situations  residents  would 
be  counted  partially  after  their  initial 
residency  periods  (that  is.  .75  from  )uly 
1. 1986.  through  June  30. 1987,  and  5 
thereafter). 

In  addition,  a  resident  who  has  used 
up  the  lime  allotted  to  an  initial 
residency  period  before  |uly  1. 1986,  and 
then  participates  in  either  the  same  or  a 
different  program  would  be  counted 
only  partially  thereafter.  This  would 
also  apply  to  the  situation  in  which  a 
resident  spends  some  time  in  one 
residency  program  and  decides  to 
change  specialties  before  completing 
that  residency.  For  example,  if  a 
resident  spends  two  years  in  a  family 
practice  residency  program  and  changes 


to  a  surgical  residency  program,  we 
would  count  that  resident  for  only  two 
years  in  the  surgical  residency  since  the 
initial  residency  period  for  family 
practice  is  four  years  and  the  resident 
had  already  completed  two  years.  On 
the  other  hand,  if  a  resident  starts  out  in 
a  surgical  residency  program  with  an 
initial  residency  period  of  five  years,  the 
five-year  limit  would  remain  in  effect 
even  though  the  resident  switches  lo 
another  speciality  program  with  a 
shorter  residency  period.  V/e  believe 
that  this  approach  is  consistent  with 
Congressional  intent  since  section 
1886(h)(5)(F)  of  the  Act  requires  the 
determination  of  an  initial  residency 
period  al  the  time  the  resident  enters  the 
training  program.  Section  lB86(h)|5)(F)(i) 
provides  that,  "in  no  case  shall  the 
initial  period  of  residency  exceed  an 
aggregate  period  of  formal  training  or 
more  than  five  years  '  *  '."This  would 
seem  to  preclude  beginning  a  new  initial 
residency  period  every  time  an 
individual  changes  programs. 

Some  of  the  programs  lisied  in  the 
chari  above  are  subspecialty  programs 
of  other  programs  listed.  For  example, 
cardiology  is  a  subspecialty  of  internal 
medicine.  As  noted,  section  1886(h)|5!(F) 
of  the  Act  states  that  the  initial 
residence  period  must  be  determined  dt 
the  time  the  resident  enters  the 
residency  training  program.  All  of  the 
subspecialties  of  internal  medicine 
require  that  the  subspecialty  training  be 
preceded  by  completion  of  an  accredited 
program  of  internal  medicine.  Thus,  the 
internal  medicine  residency  program 
controls  the  length  of  the  initial 
residency  period.  That  is,  the  initial 
residency  period  would  consist  of  a 
three-year  program  in  internal  medicine 
plus  one  additional  year  of  an 
appropriate  subspecialty  program. 

Similarly,  only  one  year  of  an 
accredited  allergy  and  immunology 
residency  would  be  included  in  an 
initial  residency  period  since  this 
program  requires  a  three-year  residency 
in  internal  medicine  as  a  prerequisite. 
As  soon  as  a  physician  enters  a  basic 
internal  medicine  program,  whether 
immediately  after  medical  school  or 
after  a  transitional  year  (see  discussion 
below),  the  three-year  dura'ion  of  the 
internal  medicine  program  governs  the 
length  of  time  the  resident  is  counted  as 
1.0  FTE.  In  this  case,  the  initial 
residency  period  would  be  three  years 
for  the  internal  medicine  program  plus 
one  year  [either  a  transitional  year  or  a 
year  of  a  subspecielty  program,  but  not 
both). 

Section  1886(h)(5)(F)(ii)  of  the  Act 
provides  for  an  exemption  (up  lo  two 
years)  from  the  initial  residency  period 
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limitation  for  individuals  enrolled  in  a 

geriatric  residency  or  fellowship 

program  which  meets  the  cnteria  as  the 
Secretary  may  establish  '   '   '." 
Currently,  there  is  no  private  sector 
program  of  accreditation  or  approval  for 
graduate  programs  of  physician  training 
in  aeriatric  medicine.  Accordingly,  we 
have  not  been  able  to  obtain  extensive 
information  on  geriatric  programs.  We 
arc.  tnus.  especially  soliciting  comments 
on  ohT  approach  to  implementing  this 
provision  of  the  law. 

The  information  we  have  to  date 
indicates  that  there  are  programs 
described  us  geriatric  programs  that  are 
actually  approved  programs  in  internal 
medicine,  fdmily  practice,  or  psychiatry 
with  an  emphdsis  on  geriatrics.  Many  of 
these  programs  are  rotations  (for  periods 
of  one  month  or  more)  in  the  three 
specialties  cited.  It  is  our  view  that 
participation  m  these  programs  should 
ronlmue  to  be  treated  as  participation  in 
tne  approved  programs  of  the  specialties 
involved  and  should  be  counted  as  such 
as  determining  initial  residency  periods. 
We  believe  that  this  treatment  should 
not  cause  any  disruptions  in  these 
programs  since  (he  residents  would  be 
fully  counted  as  Kits  m  approved 
programs  For  example,  if  a  medicial 
school  graduate  enters  a  family  practice 
;  roeram  with  a  geriatric  rotation,  the 
individual  would  be  fully  counted  for 
■.he  three  years  of  the  family  practice 
program  plus  an  additional  year  in  an 
approved  program,  if  necessary 

Or  the  other  hand,  we  believe  that 
genatnc  fellowship  programs,  which  an 
individual  enters  upon  completion  of  a 
hdsic  specialty  program,  should  be  the 
fjcus  of  the  genatnc  exception  to  initial 
residency  penods  established  by  section 
ia«6|h)(5l|F)  of  the  Act  it  is  our' 
understanding  that  these  fellowship 
programs  are  ncirmaliy  of  one  to  two 
yeari'  duration,  and  they  are  undertaken 
by  rfsidents  upon  completion  of 
approved  programs  m  internal  medicme. 
tami  y  practice,  and  other  basic 
specialty  programs.  Thus,  if  a  resident 
completes  a  three-year  family  practice 
prog-am  and  enters  a  twu-year  i^eriatric 
fellowship  program,  the  latter  would  not 
be  counted  against  the  individual  s 
mitiii!  residency  period  of  four  years  In 
fact,  that  individual  could  still  have  one 
additional  year  in  another  type  of 
approved  program  upon  completion  of 
the  genatnc  fellowship  program  in 
whuh  to  be  fully  counted.  Thus,  that 
mdj^'idual's  initial  residency  period 
would  be  computed  as  follows:  Three 
years  m  a  family  practice  residency 
program  plus  two  years  in  a  geriatric 
f-'ilowship  (not  counted)  plus  one  year 
in  another  unspecified  approved 


program.  In  this  way,  the  individual 
would  be  fully  counted  for  six  years  of 
actual  training  even  though  his  or  her 
initial  residency  period  consists  of  only 
four  years. 

It  is  our  understanding  that  the 
ACCME  wilt  soon  be  establishing  the 
criteria  under  which  fellowship 
programs  will  be  accredited  as  geriatnc 
training  programs  for  residents  who 
have  completed  specialty  programs  in 
internal  medicine  or  family  practice.  We 
are  proposing  to  use  ACGME's  criteria 
for  purposes  of  determining  what 
constitutes  an  approved  geriatric 
fellowship  program  for  these  specialties. 
We  are  also  proposing  that  once  the 
ACGME  accredits  a  program  in  one  of 
these  specialties.  HCFA  will  treat  that 
program  as  an  approved  residency 
program  for  the  purpose  of  including  the 
participants  of  the  program  in  the  direct 
graduate  medical  education  FTE  count. 
We  would  treat  the  program  as 
approved  retroactively  to  the  later  of — 

•  The  date  the  program  was 
established;  or 

•  The  cost  reporting  period  beginning 
on  or  after  luly  1.  1985. 

We  would  recognize  these  programs 
retroactively  to  the  effective  date  of 
section  lB86(h)  of  the  Act  (that  is,  cost 
reporting  periods  beginning  on  or  after 
]uly  1. 1965)  since  Congress  expressly 
provided  for  a  geriatric  exception  in 
section  1886(h)  of  the  Act.  We  will 
consider  expanding  the  exception  to 
geriatric  fellowship  programs  in  other 
specialties  when  the  appropriate 
national  organization  establishes 
cnteria  for  approving  these  programs. 

In  the  last  few  years.  ACGME  has 
begun  to  accredit  transitional  year 
programs.  The  Directory  indicates  that 
these  programs  are  provided  for  medical 
school  graduates  who — 

•  Have  chosen  a  career  specialty  that 
requires  as  a  prerequisite  an  entry  year 
of  fundamental  clinical  education; 

•  Desire  a  broader  base  of  clinical 
experience  than  is  initially  provided  by 
their  chosen  specialty;  or 

•  Plan  to  enter  active  duty  in  the 
military. 

These  programs  are  apparently 
different  from  other  ACGME  accredited 
programs  in  that  there  is  no  board 
certification,  and  for  intitial  residency 
period  purposes,  they  must  be 
considered  in  conjunction  with  other 
types  of  programs  as  set  forth  below. 
For  these  programs,  there  is  no 
transitional  year  initial  residency  period 
limitation. 

Several  types  of  specialties,  for 
example,  anetheslotogy.  require  a 
"clinical  base  year*  or  other  type  of 
fundamental  training  as  an  integral  part 


of  the  accredited  training  program.  In 
these  cases,  the  transitional  year 
program  is  counted  as  part  of  the 
medical  speciality  program  for  the 
purposes  of  determining  the  initial 
residency  period  and  does  not  count  as 
the  additional  year  beyond  initial  board 
eligibility.  For  example,  in 
anesthesiology,  the  one  "clinical  base 
year"  is  added  to  the  three  years  of 
training  in  clinial  anethesia  to 
compromise  a  four-year  training 
programs.  The  additional  year  allowed 
by  section  1386(h)(5)(Ft  of  the  Act  would 
then  be  added  to  total  a  Hve-year  initial 
residency  period  (1+3  +  1=5). 

In  the  case  of  a  medical  school 
graduate  desiring  a  broader  base  of 
clinical  experience,  the  transitional  year 
is  an  additional  year  of  training 
undertaken  by  a  resident  beyond  the 
requirements  for  certification  in  a 
speciality.  In  these  cases,  participation 
in  the  transitional  year  program  would 
count  as  the  additional  year  beyond  the 
minimum  number  of  years  of  training 
that  is  required  for  board  certification. 
(Transitional  year  +  number  of  years  of 
training  required  for  board  certification 
=  initial  residency  period,  provided  that 
the  total  does  not  exceed  five  years). 

In  (he  case  of  the  medical  graduate 
planning  to  enter  active  duty  in  the 
military,  there  is  a  single  year  of  broad- 
based  clinical  training  in  an  ACGME 
accredited  program  before  the  resident 
enters  active  duty  in  the  military  If  the 
resident  in  this  type  of  program  is  in  his 
or  her  first  residency  program  after 
graduation  from  medical  school  or  has 
not  exceeded  the  limits  of  an  initial 
residency  period  in  another  specialty, 
the  resident  is  counted  as  1.0  FTE  for 
that  one  year.  If  the  resident 
subsequently  leaves  the  military  and 
enters  a  residency  program,  the 
transitional  year  would  be  counted 
towards  thai  resident's  initial  residency 
period  at  that  time-  However,  any 
training  in  a  residency  program  operated 
by  the  military  that  may  be  counted 
towards  board  ceriification  would  also 
count  towards  the  Initial  residency 
period. 

As  previously  stated,  we  are 
interpreting  the  statutory  use  of  the  term 
"medical"  in  section  9202  of  Pub.  L  99- 
272  to  include  osteopathic,  dental,  and 
pediatric  residents.  Section 
lB86(h)(5|(A)  of  the  Act  defines 
approved  residency  programs  as  those 
programs  that  count  toward  certification 
in  a  specialty  or  subspecialty 

It  is  our  understanding  that  in  most 
osteopathic  graduate  medical  education 
programs,  the  first  year  of  training  is  a 
rotating  internship  that  is  required  prior 
to  acceptance  in  a  residency  program. 
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Specialized  residency  training  does  not 
begin  until  the  second  year  of 
postgraduate  training,  which  is  counted 
as  the  first  year  of  residency  training  in 
the  osteopathic  profession.  Therefore, 
we  are  proposing  to  treat  the  first  year 
of  osteopathic  graduate  medical 
education  in  the  same  fashion  as  the 
transitional  year  programs  in  medical 
programs.  That  is,  since  the  rotating 
internship  is  required  for  further  training 
in  a  all  programs,  it  counts  as  the  first 
year  of  an  initial  residency  period.  Thus. 
the  first  year  would  not  be  counted  as 
the  additional  year  beyond  board 
eligibility  as  specified  in  the  1985-1986 
Yearbook  and  Directory  of  Osteopathic 
Physicians.  For  example,  the  Directory 
ol  Osteopathic  Physicians  specifies  a 
three-year  residency  for  osteopaths 
entering  internal  medicine.  We  would 
count  such  a  resident  for  five  years,  the 
one  year  rotating  intership  plus  three 
years,  plus  one  additional  year  if  that 
resident  enters  another  year  of  approved 
training.  In  no  case  would  any  resident 
be  counted  as  1.0  FTE  beyond  five 
years. 

The  following  charis  include  the 
programs  in  osteopathy  and  dentistry 
and  the  maximum  number  of  years  for 
which  a  resident  would  be  counted  as 
10  FTE.  Please  note  that  for  osteopathic 
residents,  the  chart  includes  the 
intership  year  which  is  counted  for  the 
purpose  of  determining  the  five  year 
limit. 


SpvbatMS  lesuJency 
j       peood 

O&teopalhy  Residency  Period  Limita- 
(wn 

Aerospacs  MwJians ..„^>„.^„.  4 

Aneslheswtogy — __^  5 

Arigcgraphy  afxl  (nterwnSonal  Ra- 

dtotogy  -   „....„.  5 

Cardiology    5 

Ckmcal  Ailflr^  and  lmmunolDgy-_^  5 

Dermslology „...™„  S 

Diagnostic  Radiology „„.  5 

OsteopaOttc  ManputBlM  MaJeina^.  3 

Emergency  Medlane„  -™,„_ 4 

Endocrwioloay ^,.„^ „„.  5 

Gasiroenteroiogy „ „.  5 

Gerwral  Practic*       ■■ ■  3 

Gef»wal  Surg«r> ™„.„.™™_^  5 

Gvrteral  Vascular  Surgeiy. 5 

Hamaiology .„_„„^,..„  5 

Hamalotogy/Or»colofly_..„„„„.™^..,  5 

tmecWia  Dis«8se S 

tntoinal  Medorte   S 

Medical  Otsea&es  of  the  Chest  S 

Nr»oi\aial  Mntune 5 

Nephrology  — -^-™- -.._—.._-„  5 

Neurotopy ^^^.^.^.....^.^....^....^  5 

NtfufoeaJtologjf ___„_.—_.-„„  5 

Noufosurgery J. „„ 5 

NiKrtear  MedKlne  4 

Nuclear  Radiology »..„ „„,  5 

Otwtetncs— Gynecotogy .— _^...., S 

Obstotncs  ft  Gyrtacoiogieal  Surgwy..  5 

C»ccupauor>at  Me»*cioe —  4 

Or>C-Oi<;ay '  S 


Ophthalmology 
OirtopadK  Sufpery 
Olorhmnarvngology 
OlortMKMvvngology  /  Oro-FaeuM 

nastic  Surgery  

Pathology      

Paihoiogy.  Anaiomical ,.» 

Podia  tncs  - 


Plastic  and  Reconstructive  Surgery 

Proctology.. 


Psychiatry,  Gerwal  arid  ChMd. 

Public  Health  and  Prevervlive  Medi- 
cine  

Radiation  Or>cok3gy 

Radiological  Imaging „_„„__^ 

Radiology — '. 

Rehab*ietioo  Me(»cine ™ 

Reproductive  Endocmologsr  -.»■ 

Rheumatology  ^  - — „.. 

Thoraoc  Surgery .„... 

Uroio^csl  Surgery 

Podiatry  Resxlency  Period  Umilaiiorr 

Rotating  Pod4inc  ResN)ency 

Podiainc  OrtnapadK  Residency 

Podiatrx:  Surgical  Residency 

Der>lt5lry  Residency  Period  Umiation: 

Dental  Pi*ltc  Maallh. 

Endodonbcs... 


Oral  Pathology. 


Oral  and  iMtaxillolaciB)  Stffgeiy... 

Onhodonlice ~,™™ 

Pedielnc  DerttNrtry ™™„ 


Piosthodontics 
PfosThodomcs  MaxiNotaciai- 


Approximalely  one-half  of  all  dental 
residents  are  in  one  or  two-year  general 
practice  residencies.  The  information  we 
have  received  from  the  American  Dental 
Association  indicates  that  general 
practice  is  neither  a  recognized  dental 
specialty  nor  required  or  counted 
towards  meeting  and  the  board 
eligibility  requirement  for  dental 
specialties.  Therefore,  a  strict 
application  of  the  definition  of  an 
"approved  medical  residency  training 
program"  as  set  forth  in  section 
1886(h)(5)(A)  of  the  Act  would  preclude 
our  recognizing  these  programs  as 
approved  programs  under  section 
lB86(h)  of  the  Act.  However,  since  we 
can  find  no  evidence  in  the  conference 
report  that  accompanied  section  9202  of 
Pub-  L.  99-272  that  Congress  intended  a 
reduction  in  the  types  of  programs 
Medicare  supports,  we  are  proposi'ig  to 
continue  to  recognize  dental  general 
practice  programs  as  approved 
proii^rams  under  the  authority  of  seciion 
i6bl(bl(6)  of  the  Act.  However,  the 
payment  methodology  to  be  used  would 
be  tliat  proposed  for  implementation  of 
sec  lion  1686(h]  of  the  Act. 

There  are  two  other  options  for  the 
treatment  of  general  practice  dentistry 
programs,  but  we  are  not  proposing  to 
select  either  option  for  the  reasons 
indicated  below.  The  first  of  these 
opiions  wnutd  bp  to  continue  lo 


reimburse  teaching  hospitals  for  the 
costs  they  incur  in  connection  with 
these  programs  on  a  reasonable  cost 
basis.  This  would  be  based  on  the 
rationale  that,  while  the  programs  do 
not  meet  the  necessary  definilion  of  p.n 
approved  program  as  set  forth  in  serlion 
lBa6(h)  of  the  Act.  they  continued  lo  be 
approved  programs  under  section 
1361(b)  of  the  Act.  While  section  188f.(h) 
was  a  substitution  for  the  payment 
policy  in  section  1861(vl  of  the  Act,  it 
was  not  a  substitution  for  the  coverage 
policy  in  seciion  1861(bl.  Wc  are  not 
proposing  this  option,  even  though  wc 
believe  it  to  be  statutorily  supportable, 
because  we  believe  that  all  GME  pass- 
through  payments  should  be  made  on 
the  same  basis. 

The  second  nonselected  option  rests 
on  the  presumption  that  section  1686|hl 
of  the  Act  was  intended  lo  replace 
section  1861(b)(6)  of  the  Act  even  though 
seciion  lR61[b)(6)  was  not  deleted  from 
the  Act.  If.  as  a  consequence,  general 
practice  dentistry  programs  were 
treated  as  unapproved  programs,  (he 
costs  incurred  for  the  salaries  of  Ihesr 
residents  would  then  be  reimbursable  as 
Part  B  costs  under  section 
1832(a)(2)(B)(iHI)  of  the  Act.  However, 
we  were  unable  to  identify  in  the 
legislative  history  to  section  1886(hJ  of 
the  Act  any  congressional  intent  lo 
delete  this  type  of  residency  program 
from  payment  under  the  direct  medical 
education  pass-through  pruvision.  (For  a 
more  detailed  discussinn  of  section 
1861(bK6)  of  the  Act.  see  section  9 
below,) 

Since  section  lB86thll5)(F)  of  ihe  Act 
specifically  provides  for  ibe 
consideration  of  board  eligibility  as  a 
requirement  in  applying  llie  initial 
residency  period  limitation,  we  are  not 
proposing  lo  establish  an  initial 
residency  period  for  denial  general 
practice  programs.  We  are  proposing  to 
treat  denial  general  practice  programs  in 
Ihe  same  way  thai  we  would  treat 
t'ansitiun  year  medical  residency 
programs,  as  discussed  in  this  proposed 
rjle,  A  resident  in  a  one  or  two-year 
general  practice  program  would  be 
counted  as  a  resident  in  an  approved 
program  for  the  purpose  of  this  section, 
However,  if  an  individual  enters  a 
specially  program  at  a  later  date,  the 
yearfs)  of  general  practice  residency 
would  be  counted  toward  the  initial 
lesidcncy  period  for  the  specialty 
training.  In  the  case  of  two-year 
approved  general  practice  residency 
programs,  both  years  would  count 
toward  completion  of  the  initial 
residency  period  for  the  specialty 
involved- 


ntiGK) 
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b.  Resident  not  in  an  initial  residency 
period.  The  weighting  factor  for 
residents  who  are  not  in  a  period  of 
initial  residency  (limited  lo  five  years) 
vvould  be  .75  dunng  any  portion  of  a 
provider's  cost  reporting  period 
occurring  from  [uly  1. 1986  through  lune 
30.  1987  and  thereafter  would  be  .50. 

5.  Special  Rule  for  Foreign  Medical 
Graduates 

a.  Definition  of  a  foreign  medical 
graduate.  Under  section  18ae(h)(5)(Dl  of 
the  Act.  the  term  foreign  medical 
graduate  (FMG)  means  an  individual 
who  is  not  a  graduate  of  one  of  the 
following: 

•  A  medical  school  accredited  by  the 
Liaison  Committee  on  Medical 
Kducation  of  the  American  Medical 
■Assuciation  which  accredits  medical 
schools  in  the  United  Slates  and  Canada 
(or  approved  by  the  committee  as 
meermg  the  standards  necessary  for 
ijccr-^dilalion). 

•  An  osteopathy  school  accredited  (or 
approved  as  meeting  the  standards 
r.fcessary  for  such  accreditation)  by  the 
American  Osteopathic  Association  or. 

•  A  denial  or  podiatry  school  that  is 
Rccridited  by  an  organization  (or  meets 
the  standards  for  accreditation) 
recognized  by  the  Secretary. 

b.  Requirement  for  application  of  1.0 
ivei^hting  factor.  Under  section 
iae6(h)(4](D)(i)  of  the  Act.  effective  )uly 
1.  1986,  a  resident  who  is  an  FMG  and 
who  otherwise  qualifies  by  being  in  an 
initial  residency  period  would  be 
considered  to  have  a  weighting  factor  of 
1  0  only  if  the  individual— 

•  Has  passed  Day  1  and  Day  2  of  the 
I  >reign  Medical  Graduate  Examination 
in  Medical  Sciences  (FMGEMS):  or 

•  Has  received  certification  from,  or 
his  passed  an  examination  of,  the 
KJucational  Commission  for  Foreign 
Medical  Graduates  (ECFMG)  before  July 
1,  1988. 

c.  Transition  period  rule.  During  a 
I' jnsition  periodff^njuly  1, 1986 
thro'jgh  June  30,  tW,the  otherwise 
applicable  weight  for  an  FMG,  who  was 
•i  resident  both  before  and  after  July  1. 
19fl8  but  who  has  not  passed  FMGEMS 
or  met  the  ECFK!G  requirements  would 
bo  multiplied  by  .5.  Thus,  any  such 
resident  who  is  no  longer  in  an  initial 
rr?sidency  period  would  be  counted  as 
.rj  FTE(.5x.75  =  .375).  Any  FMG 
whose  residency  begins  on  ur  after  July 
1   198G.  and  who  by  the  date  the 
residency  begins  has  not  passed 
FMGEMS  or  received  certification  from 
or  passed  an  examination  of  ECFMG. 
would  not  be  counted  at  all.  Once  the 
['MG  passed  the  test,  he  or  she  would  be 
counted  on  the  same  basis  as  any  other 
rt.'sidenl  in  an  approved  program  for  the 


remainder  of  his  or  her  graduate  medical 
education  training  in  approved 
programs. 

d.  Counting  FMCs  who  pass 
FMGEMS.  As  was  pointed  out  above  in 
the  discussion  of  the  transition  period 
rule,  once  the  FMG  passes  FMGEMS. 
the  FMG  is  counted  on  the  same  basis 
as  any  other  resident  in  an  appoved 
program.  Thus,  the  FMG  counted  as  1.0 
if  the  FMG  is  in  an  initial  residency 
period-  For  the  penod  July  1, 1986 
through  June  30.  1987.  an  FMG  who  is 
not  in  an  mitial  residency  period  would 
be  counted  as  .75  and  as  .5  for  the  period 
beginning  on  luly  1.  1987.  The  counting 
of  FMGs  is  complicated  by  the  fact  that 
the  time  spent  in  an  approved  residency 
program  counts  toward  the  completion 
of  an  initial  residency  period  regardless 
of  whether  the  FMG  who  has  not  pased 
FMGEMS  is  partially  rounted  or  not 
counted  at  all.  The  definition  of  an 
initial  residency  period  in  section 
1886(h)(5)(F)  of  the  Act  does  not  require 
that  training  be  subsidized  by  Medicare 
in  order  for  the  training  to  be  counted 
towards  the  completion  of  an  initial 
residency  period.  Thus,  any  training  that 
can  be  counted  toward  certification  in  a 
speciality,  including  any  training  outside 
the  United  States  thai  has  been  deemed 
acceptable,  is  counted  in  the 
determination  of  the  initial  residency 
period. 

Example.  Dr.  Smith  graduated  from  a 
foreign  medical  school  in  )une  1976  and 
entered  an  approved  family  practice 
residency  program  on  July  1. 1986.  Dr  Smith 
passed  both  parts  of  FMGEMS  effective  |uly 
1, 1987.  Dr.  Smith  is  not  counted  at  all  for  the 
period  of  time  prior  to  |uly  1, 1987,  since  he 
had  not  passed  FMGEMS  and  is  not  covered 
by  the  transition  period  rule.  However,  he  is 
fully  counted  for  the  second  and  third  year  of 
his  residency  program  beginning  fuly  1. 1987 
and  fuly  1. 1988  respectively.  As  of  July  1. 
1989,  Dr.  Smith  would  have  completed  three 
years  of  a  four-year  initial  residency  period 
in  family  practice  despite  the  fact  that 
Medicare  ihared  in  the  funding  of  his  training 
for  only  the  second  and  third  year  If  Dr. 
Smilh  then  entered  a  subspecialily  training 
program,  he  would  be  counted  as  1.0  for  one 
additional  year. 

6.  Medicare  Patient  Load 

Section  1886(h)(3)(C)  of  the  Act 
defines  "Medicare  patient  load"  during 
a  cost  reporting  period  as  ""   '   '  the 
fraction  of  the  total  number  of  inpatient- 
bed-days  (as  established  by  the 
Secretary]  during  the  period  which  are 
attributable  to  patients  with  respect  lo 
whom  payment  may  be  made  under  part 
A."  This  definition  provides  the  basis 
for  determining  Medicare's  share  of 
GME  costs  that  would  be  paid  to  a 
hospital  or  health  care  complex  using 
the  payment  methodology  proposed  in 


this  rule.  We  are  proposing  that  the 
calculation  by  made  by  dividing  total 
Part  A  inpatient  days  by  total  inpatient 
days  (that  is.  Medicare  and  non- 
Medicare  inpatient  days)  to  determine 
the  Medicare  patient  toad.  In  the  case  of 
a  health  care  complex,  we  propose  that 
the  Medicare  patient  load  for  the 
hospital  pari  of  the  complex  be  used  as 
the  Medicare  payment  share  for  the 
complex  as  a  whole.  We  believe  this  to 
be  a  reasonable  approach  since  it  would 
not  be  possible  to  determine  Medicare's 
share  of  GME  costs  for  a  hospital-based 
home  health  agency  based  on  bed  days 
since  this  would  not  be  a  relevant 
factor.  In  addition,  we  note  that  section 
1886(h)  of  the  Act  refers  specificially  to 
hospitals.  Therefore,  we  believe  that  use 
of  the  Medicare  patient  load  of  the 
hospital  would  seem  an  appropriate 
measure  for  apportioning  payment 
between  Medicare  and  non-Medicare. 
The  inpatient  days  would  include 
inpatient  days  of  the  hospital  that  are 
payable  under  Part  A.  which  include 
special  care  units  of  the  hospital  along 
with  its  subproviders.  including  distinct 
part  psychiatric,  rehabilitation,  and 
alcohol/drug  units  that  are  excluded 
from  the  prospective  payment  system. 
(We  note  that  alcohol/drug  units  were 
excluded  from  the  prospective  payment 
system  for  cost  reporting  periods 
beginning  before  October  1, 1987.)  As  is 
the  case  with  other  apportionment 
issues,  hospital  inpatient  days  of 
Medicare  beneficiaries  whose  hospital 
stays  are  paid  by  risk  basis  health 
maintenance  organizations  are  r<.'Corded 
as  non-Medicare  days.  Inpatient  days 
applicable  to  hospital-based  skilled 
nursing  facilities  and  intermediate  care 
facilities  would  not  be  counted  for  the 
purpose  of  determining  the  Medicare 
patient  load. 

7.  Apporiionmenl  between  Part  A  and 
Parte 

Although  1886(h)(1)  of  the  Act 
provides  for  the  "allocation"  of 
Medicare  payment  between  Part  A  and 
Part  B,  we  interpret  this  to  mean  that 
Medicare's  liabdily  for  direct  GME 
payment  must  be  apportioned  between 
the  respective  trust  funds  from  which 
payments  are  made.  We  are  proposing 
that  payment  under  Part  A  and  payment 
under  Part  B  be  based  on  the  ratio  of 
Medicare's  share  of  reasonable  costs 
excluding  graduate  medical  education 
costs  attributable  to  each  part  for  the 
individual  provider  as  determined 
through  norma!  Medicare  cost  finding 
rules.  If  this  proposal  is  adopted. 
appropriate  changes  will  be  made  (o  the 
cost  reporting  forms  in  order  to  identify 
GME  costs  payable  under  Part  B. 


BEST  COPY  AVAILABLE 


Federal  Register  /  Vol.  53.  No.  183  /  Wednesday.  September  21.  19a8  /  Proposed  Rules  36601 


8.  Example 

Following  is  an  example  of  how  the 
payment  methodology  described  abo\  e 
would  work.  A  hospital's  base  cost 
reporting  penod  is  lanuary  1  through 
December  31. 1984.  Its  audited  cost 
report  for  that  period  shows  total 
allowable  GME  costs  of  S2.000.(X»  and 
50  residents.  The  hospUal  has  48  FTE 
residents  for  the  cost  reporting  period 
from  janauary  1  through  December  31. 
1986.  reflecting  reductions  for  FMGs  and 
residents  who  are  no  longer  in  initial 
residency  periods  during  the  second  half 
of  the  cost  reporting  period. 

Step  one — Determine  the  hospital's 
approved  per  resident  amount  by 
dividing  total  allowable  costs  of  CME 
by  the  number  of  interns  and  residents 
in  approved  programs  as  shown  on  the 
cost  report.  S2.0(X).0(X)  divided  by  50  = 
S40.000  =  base  period  per  resident 
amount. 

Step  two — Update  the  amount 
determined  in  step  one  by  the  CPl-U  for 
12/31/84  hospitals,  which  is  1.0357. 
Thus.  $40,000  X  1.0357  =  S41.428  ^ 
updated  base  period  amount. 

Step  three — Determine  the  pei 
resident  amount  for  the  next  cost 
reporting  period  beginning  on  or  after 
July  1, 1985  (that  is.  the  cost  reporting 
period  beginning  January  1. 1986)  by 
increasing  the  updated  base  period 
amount  computed  in  step  two  by  one 
percent.  Thus.  S41.428.00  x  1.01  - 
S4 1. 842.28  =  per  resident  amount  for  the 
cost  reporting  period  from  |anaury  1 
through  December  31, 1986. 

Step  four — Calculate  the  aggregate 
approved  amount  by  multiplying  the  per 
resident  amount  determined  in  step 
three  by  the  weighted  number  of  FTEs. 
The  hospital  has  48  FTE  residents  during 
the  cr-'  rnp.irting  period  for  Janaury  1 
through  December  31. 1986.  Thus. 
S41.84228  X  48  FTEs  =  S2.008.429.44  = 
aggregate  approved  amount  for  cost 
reporting  period  from  |anuarv  1  through 
December  31. 1986. 

St£P  five — Multiply  the  aggregate 
approved  amount  determined  in  step 
four  by  the  Medicare  palieni  load.  The 
hospital  has  7000  Medicate  inpatient 
days  and  20.000  total  inpatient  days,  or 
utilization  of  35  percent  (7000  divided  by 
20,000)  in  the  cost  reporting  period. 
Thus.  $2,008,429,44  x  ,35  =  S702,959J0 
-  Medicare's  share  of  GME  costs. 

Step  six — Apportion  Medicare's  share 
between  Part  A  and  Part  B  using  the 
proportion  of  Medicare's  share  of 
re.isonable  costs  excluding  GME  costs 
payable  under  each  Part- 
it  has  been  determined  that  the 
hospital's  Medicare  reasonable  costs, 
less  GME  costs,  for  the  cost  reporting 
period  ending  December  31, 1988  are 


850,000,000,  Through  normal  cost 
finding,  it  was  determined  that 
542,500.000  was  reimbursable  under  Pan 
A  and  S7.500.000  was  reimbursable 
under  Part  B,  These  amounts  break 
down  to  an  85/15  split  respectively, 
which  would  then  be  applied  to 
Medicare's  share  of  CME  costs  as 
determined  in  step  5. 

5702.950,30— Medlcortr's  share  of  CME  costs 

•  .85  -  %  of  Meidcare  costs  payable  under 

Pari  A 
5597,507  7(i— Payable  under  Part  A 

5702,950  JO— Medicare's  share  of  GME  costs 

•  .15  -  %  of  Medicare  costs  payable  under 

PariB 

5105,442,55— Payable  under  Pari  B. 

9,  Identifying  Approved  Teaching 
Programs 

In  addition  to  the  changes  required  bv 
seclion  1886|h)  of  the  Act  that  are 
discussed  above,  we  are  proposing  to 
clarify  whiil  constitutes  an  approved 
program  for  the  purpose  of  payment  for 
direcl  CME  costs.  Program  experience 
indicates  thai  in  the  past  there  has  been 
a  problem  in  identifying  approved 
leaching  programs  for  certain  medical 
subspecialties.  These  programs  are 
sometimes  called  "fellowship " 
programs.  However,  a  problem  arises 
because  the  term  "fellow"  can  also  be 
used  to  denote  an  individual  who  has 
received  a  faculty  appointment  or  who 
is  involved  in  a  research  project,  as 
opposed  to  one  who  is  furnishing 
services  lo  hospital  patients. 

In  some  areas  of  medical  specialty, 
subspecialty  training  programs  have 
traditionally  been  accredited 
independently  of  genera)  programs  in 
the  specially.  Examples  of  this  are 
thoracic  and  neurological  surgery 
programs  which  are  accredited 
independently  of  general  surgery 
programs.  In  other  specialties,  however, 
individual  subspecialty  programs  were 
not  accredited  although  they  were  given 
in  coniuncllon  with  an  accredited 
general  specially  program.  The  most 
notable  example  of  this  situation  is  in 
the  specially  of  interna)  medicine,  A 
resident  completed  a  three-year  program 
in  general  internal  medicine  and  entered 
a  fellowship  program  (for  example, 
cardiology,  nephrology,  or  oncology)  for 
which  the  resident  received  a  ccrlificalc 
of  special  competence  by  the 
appropriule  board.  Prior  lo  1986,  these 
subspecialty  programs  were  not 
individually  accredited,  and  we  have 
received  several  inquiries  as  lo  whether 
these  pioRrams  should  be  trcaled  as 
approved  programs- 

Hislorically,  section  1861|b|(6)  of  the 
Act  has  pioviHprf  ihe  statutory  basis  for 
determining  approval  of  GME  programs 
II  ciles  approving  bodies  for  graduate 


programs  in  medicine,  o.^leopalhy, 
dentistrj',  and  podiatry.  The  approving 
body  for  GME  programs  in  medicine  is 
currently  the  ACGME,  (Section 
1881(b)(6)  of  the  Act  ciles  the  Cnunci)  on 
Medica)  Education  of  the  American 
Medical  Association,  This  association 
has  been  rep)aced  in  this  function  by  Ihe 
ACGME,  Seclion  1873  of  Ihe  Acl  permits 
(he  recognition  of  successor 
oganizalions  at  Ihe  discretion  of  Ihe 
Secretary,) 

The  Medicare  program  has  generally 
treated  fellowship  programs  as  if  Ihey 
were  accredited  and  paid  for  the 
services  of  residents  in  these  program,'^ 
as  residents  in  approved  programs.  We 
be)ieve  that  il  was  not  Ihe  inlenl  of 
Congress,  in  adding  seclion 
lB8e(h)(5)(A)  lo  Ihe  Act,  to  change  Ihal 
practice.  The  law  and  conference  report 
do  nol  indicate  that  seclion 
18B6)h)(5)(A)  of  Ihe  Act  was  intended  lii 
change  Ihe  lypes  of  residency  pri-'i;rams 
that  Medicare  supports  except  to 
expand  the  coverage  to  programs  in 
geriatric  medicine, 

Seclion  1886)h)(5)(A)  of  the  Acl  sels 
forth  a  new  definition  of  an  approved 
medical  residency  program  that  largely 
resolves  any  question  about  the  status 
of  these  fellowship  programs  in  past 
years.  It  defines  an  approved  medical 
residency  program  as  "a  residency  or 
other  postgraduate  medical  training 
program  participation  in  which  may  be 
counted  toward  certification  in  a 
specialily  or  subspecialty  *  "  •,"Thus, 
for  Ihe  purpose  of  determining  direcl 
GME  costs,  Congress  has  shifted  Ihe 
emphasis  from  Ihe  accredilalion  of  the 
program  lo  the  acceplabilily  of  the 
training  for  the  purpose  of  attaining 
certification  in  a  specially  or 
subspecialty.  Further,  the  internal 
medicine  subspecialty  programs  are 
now  individually  accredited  bv  the 
ACGME. 

However,  seclion  I686(hii&i;,A)orihe 
Acl  did  nol  chenijtit*  «is^:nq 
reference  in  section  :fti(b)(fa)  Of  the  Acl 
with  respect  to  approved  programs 
Therefore,  we  are  faced  with  Ihe  rather 
complicated  situation  of  having  two 
statutory  definitions  of  an  approved 
residency  program  for  cost  reporting 
periods  beginning  on  or  afler  )uly  1. 
1985,  We  propose  to  resolve  this  mailer 
by  defining  an  approved  program  as  a 
residency  program  in  medicine, 
osteopathy,  dentistry,  or  podiatry  (hat  is 
approved  by  one  of  the  national 
accrediting  bodies  set  forth  in  seclion 
!861(b|(6)  of  Ihe  Acl  or  Ihal  may  be 
counted  toward  certification  in  a 
medical  specialty  or  subspecialty  cited 
in  the  1985-1986  Directory  of  Residency 
Training  Programs  Furthcrmoie,  any 
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fellowship  profiram  thai  mpfts  the 
requirements  of  an  approved  program  in 
geriatric  medicme  as  defined  by  the 
Secrelarv'  will  also  be  included  m  this 
definition. 

In  the  case  of  residents  or  fellows  in 
programs  that  meet  none  of  these 
critena.  Medicare  would  pay  its  share  of 
the  costs  of  residents  not  in  approved 
programs  as  described  m  §  405.523  of 
our  regulations  regarding  residents  not 
in  approved  teaching  programs.  Under 
§  405.523.  hospitals  are  paid  under  Part 
B  for  up  to  80  percent  of  the  reasonable 
costs  of  services  (that  is,  salaries  and 
salary-related  fringe  benefits)  of  interns 
and  residents  who  are  nut  in  approved 
programs,  after  payment  of  the  Part  B 
deductible  by  the  Medicare  beneficiary. 
N'o  program  costs  in  connection  with 
such  residents  are  payable.  The 
Medicarp  beneficiary  incurs  the  expense 
of  deductible  and  coinsurance  amounts 
as  determined  on  the  basis  of  the 
hospital's  charges  under  Part  B  of  the 
Medicare  program. 

The  costs  relating  to  patient  care 
services  of  licensed  physicians  who  are 
classified  as  "fellows"  but  who  are  not 
in  an  identifiable  formal  program 
leading  to  certification  as  defined  in 
section  1886(h)(5)  of  the  Act  but  remain 
at  a  leaching  hospital/medical  school 
complex  to  enhance  their  expertise  in  a 
field  of  study  are  payable  on  a  Part  B 
reasonable  charge  basis  as  physicians' 
services, 

10.  Special  Treatment  for  States 
Formerly  Under  a  Waiver  From 
Medicares  Hospital  Reimbursement 
System 

Under  the  authority  of  section 
1886(d)|5)(C)(iii)  of  the  Act.  effective  for 
cost  reporting  periods  beginning  on  or 
after  January  1. 1986.  providers  with 
direct  medical  education  cost  centers 
(including  approved  nursing  and 
paramedical  training  programs)  in  States 
that  formerly  had  a  waiver  under 
section  402  of  the  Social  Security 
Amendments  of  1967  or  section  222fa)  of 
the  Social  Security  Amendments  of  1972 
for  the  operation  of  Stale  reimbursement 
control  systems  will  be  permitted  to 
change  the  order  in  which  they  allocate 
ai'ministrative  and  general  costs  to  the 
order  specified  m  the  Medicare  cost 
report, 

O*"  the  two  States  that  terminated 
their  waivers.  New  York  is  the  only 
Stale  affected  by  this  provision.  Most 
hospitals  m  New  York,  including 
hospitals  with  direct  medical  education 
cost  centers,  allocate  administrative  and 
general  costs  in  a  manner  tha!  differs 
from  the  recommended  order  prescribed 
in  the  Medicare  cost  report.  Many  of 
these  hospitals  use  an  order  of 


allocation  in  which  the  administrative 
and  general  cost  center  follows,  rather 
than  precedes,  the  direct  medical 
education  cost  centers.  As  a  result  of 
this  methodology,  none  of  the  hospital's 
administrative  and  general  costs  were 
allocated  to  the  direct  medical 
education  cost  centers.  This  has  had  the 
effect  of  increasing  the  Medicare 
inpatient  operating  costs  for  teaching 
hospitals  In  New  York  and  reducing  the 
amount  of  medical  education  costs 
including  the  GME  costs  upon  which  the 
resident  amounts  are  to  be  based. 
Because  of  concerns  about  this  matter. 
Congress  enacted  section  9202tj}  of  Pub. 
L.  99-272,  but  because  New  York  never 
hud  a  reimbursement  control  program 
approved  under  section  tB86{c)  of  the 
Act.  as  specified  in  that  section  of  Pub. 
L.  99-272.  we  provided  for  the  same 
adiustments  under  the  general  exception 
and  adjustment  authority  of  section 
18e6(d)(5)(C)(ili)of  the  Act, 

Under  that  authority,  we  provided 
for- 

•  An  adjustment  of  Federal  regional 
prospective  payment  system  rates  for 
region  2  based  on  the  assumption  that 
all  teaching  hospitals  in  New  York  use 
the  allocation  order  prescribed  in  the 
Medicare  cost  report;  and 

•  An  adjustment  of  the  hospital- 
specific  rate  for  hospitals  that  choose  to 
follow  the  order  of  allocation  prescribed 
by  I  le  Medicate  cost  report. 

Also  under  that  authority,  we 
propose  to  provide  an  adjustment  of 
direct  GME  costs  for  the  cost  reporting 
period  beginning  in  Federal  F^  1984  for 
the  purpose  of  determining  per  resident 
amounts. 

The  rtrsl  two  of  these  adjustments 
were  discussed  in  detail  in  the  June  3, 
1986  proposed  rule  concerning  changes 
to  the  prospective  payment  system  {52 
FR  20027-20028)  and  in  the  September  3. 
1966  final  rule  governing  changes  lo  the 
prospective  payment  system  (51  FR 
31522-31523).  In  order  to  accommodate 
the  third  Bdius*ment  described  above, 
we  are  proposing  to  allow  hospitals  in 
New  York  that  have  GME  costs  in  the 
cost  reporting  period  beginning  in 
Federal  FY  19B4  to  change  ihe  method 
by  which  they  allocate  administrative 
and  general  costs  to  the  method 
specified  in  the  Medicare  cost  report  for 
Federal  FY  1984  for  the  purpose  of 
establishing  per  resident  amounts.  The 
intermediary  will  have  lo  ensure  that  the 
shifted  costs  are  properly  allocated 
between  cost  of  residency  programs  and 
costs  of  other  medical  education 
programs,  since  only  the  former  go  into 
the  base  used  to  determine  the  per 
resident  amounts.  These  amounts  should 
be  updated  as  indicated  for  the  cost 
reporting  periods  beginning  on  or  after 


|uly  1.  1985.  even  though  the  per  resident 
amounts  will  not  serve  as  the  bases  of 
Medicare  payment  in  these  hospitals 
until  January  1.  1986.  Since  the  New 
York  waiver  ended  for  all  hospitals 
effective  December  31.  1985.  the  per 
resident  amounts  will  be  applied  lo  cost 
reporting  periods  or  portions  of  cost 
reporting  periods  effective  January  1, 
1986.  As  of  that  date,  direct  GME  costs 
of  New  York  hospitals  would  be  payable 
on  the  same  basis  that  applies  lo 
providers  in  other  States.  It  is  important 
to  note  thai  this  proposed  provision 
would  not  affect  payments  for  cost 
reporting  periods  or  parts  of  cost 
reporting  periods  that  fall  before 
January  1. 1966  The  New  York  teaching 
hospitals  will  have  to  continue  to  follow 
the  specified  allocation  order  lo 
apportion  costs  between  Part  A  and  Part 
B  thereafter. 

11.  Teaching  Hospitals  That  Elect  Cost 
Payments  for  Physicians'  Direct  Medical 
and  Surgical  Services  Furnished  to 
Medicare  Beneficiaries 

Section  1861(b)(7)  of  the  Act  provides 
that  if  all  the  physicians  who  furnish 
medical  or  surgical  services  to  Medicare 
beneficiaries  in  the  hospital  agree  not  to 
bill  charges  for  these  services,  a 
teaching  hospital  may  elect  to  be  paid 
on  a  reasonable  cost  basis  for  those 
services.  This  provision,  as  added  by 
section  227  of  the  Social  Security 
Amendments  of  1972  (Pub.  I..  92-601). 
was  intended  in  part  lo  simplify  the 
administration  of  Ihe  program  by 
eliminating  the  need  for  the  hospital  to 
document  whal  poriion  of  the 
physician's  time  is  attributable  to 
"medical  and  surgical  services."  and 
what  portion  constitutes  "supervision  of 
interns  and  residents."  This 
documentation  would  otherwise  be 
necessary  in  order  to  establish  whether 
the  "attending  physician"  criteria  were 
met.  which  would  allow  Ihe  physicians 
to  bill  charges  under  Part  B  for  their 
medical  and  surgical  services.  (See  S. 
Rep.  No.  1230.  92d  Cong.,  2d  Sess.  198 
(1972).) 

We  do  not  believe  that  section 
1861(b)(7)  is  inconsistent  with  section 
1886ih}  of  the  Act.  which,  as  discussed 
above,  provides  that  effective  with  cost 
reporting  periods  beginning  on  or  after 
|uly  1. 1985.  the  direct  costs  of  GME  will 
be  paid  on  the  basis  of  per  resident 
amounts,  rather  than  reasonable  cost. 
The  per  resident  amount  will  be  based 
on  GME  costs  included  in  the  hospital's 
intern  and  resident  coat  center  in  a 
specified  base  year 

For  those  hospitals  that  made  the 
election  under  section  I86ltb)(7)  for  cost 
reporting  penods  be^nning  prior  to 
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October  1. 1983.  both  physicians' 
medical  and  surgical  ser\'ices,  and  any 
supervision  of  interns  and  residents 
incident  to  furnishing  the  medical  and 
surgical  sen-ices  in  a  hospital,  were 
treated  separately  and  paid  through  a 
special  payment  arrangement  during  the 
base  year.  Moreover,  as  explained 
above,  there  is  no  documentation  that 
would  provide  the  basis  for 
distinguishing  between  the  time  spent 
on  medical  ser\'ices  as  opposed  to 
supervision.  Accordingly,  the 
fiuper\ision  of  interns  and  residents 
under  these  circumstances  will  not  be 
reflected  in  the  per  resident  amounts  for 
payment  of  direct  GME  costs  under 
section  1886(h)  of  the  Act,  but  will  be 
reimbursed  separately,  on  a  reasonable 
cost  basis  pursuant  to  the  election 
provided  by  section  1881(b)(7)  of  the 
Act. 

However,  if  a  hospital  made  the 
section  1861(b)(7)  election  after  the 
Federal  FY  1984  base  year,  the  costs  of 
9uper\'i8ing  interns  and  residents  would 
have  been  included  in  the  intern  and 
resident  cost  center,  and  therefore  were 
included  in  the  calculation  of  the  per 
resident  amount.  Thus,  the  effect  of  the 
1861(b)(7)  election  would  be  a  duplicate 
payment  for  the  supervisory  services. 
Accordingly,  for  hospitals  thai  elect  the 
special  payment  method  for  cost 
reporting  periods  beginning  on  or  after 
the  Federal  F\'  1984  base  year,  we 
propose  to  adjust  the  per  resident 
amounts  for  GME  to  reflect 
proportionately  lower  costs  from  those 
that  are  represented  in  the  amounts 
determined  for  other  teaching  hospitals, 
in  order  to  avoid  duplicate  payments. 

12.  Fjid  Stage  Renal  Disease  (ESRO) 
Exception  Criteria 

Currently,  payment  for  educational 
costs  is  included  in  the  composite  rate 
payment  system  for  outpatient  dialysis 
services,  A  hospital -based  ESRD  facility 
that  incurs  costs  attributable  to  an 
approved  residency  or  nursing 
education  program  may  request  an 
exception  to  its  composite  rale  payment 
To  qualify,  a  hospital-based  ESRD 
facility  must  incur  costs  above  its 
composite  rate  payment  that  are 
attributable  to  its  educational  program, 
as  described  in  §  413.170(g)(3)  Section 
1881(b)(1)  jf  the  Act  requires  Medicare 
to  pay  for  institutional  dialysis  services 
and  supplies.  Section  1861(b)(2)(B)  of  the 
Act  determines  how  these  outpatient 
dialysis  services  are  paid.  Neither  of 
these  sections  requires  Medicare  to  pay 
for  medical  educational  costs  under  the 
composite  rate  payment  sy.stem.  Under 
section  1886(h]  of  the  Act.  however, 
payment  for  GME  costs  in  hospital- 


based  ESRD  facilities  would  be  payable 
through  per  resident  amounts-  Therefore. 
we  are  proposing  that  any  costs 
attributable  lo  approved  residency. 
nursing,  and  paramedical  training 
programs  be  excluded  from  the 
composite  rate.  Costs  associated  with 
approved  residency  programs  would  be 
paytibic  through  the  per  resident 
amounts.  Costs  incurred  in  connection 
with  approved  nursing  and  paramedical 
training  programs  would  be 
reimbursable  on  a  reasonable  cost  basis 
under  the  authority  of  fi  413.85.  Such 
treatment  of  these  costs  would  eliminate 
the  need  for  exception  criteria  for  the 
cost  of  approved  educational  activities. 
This  proposal  would  be  applicable  to 
cost  reporting  periods  beginning  on  or 
after  July  1. 1985,  the  effective  dale  of 
section  1886lh)  of  the  Act. 

In  conjunction  with  this  proposal  in 
order  to  avoid  duplicate  payments  that 
might  result  because  of  this  statutory 
effective  dale,  it  will  be  necessary  lo 
recover  or  offset  any  exception  amounts 
already  paid  that  are  related  to  GME 
programs  for  cost  reporting  periods 
beginning  on  or  after  July  1. 1985.  since 
these  amounts  would  be  payable 
through  the  per  resident  pnymenl 
eslabiished  by  section  1886(h)  of  Ihe 
Act.  To  prevent  overpayments  from 
continuing,  HCFA  would  not  approve 
any  new  composite  rale  educational 
exceptions  once  the  regulations 
contained  in  this  rule  are  published  in 
findl. 

rv.  Resulalory  Impact  Analysis 

A.  Introduction 

Executive  Order  (EO.)  12291  requires 
us  to  prepare  and  publish  an  initial 
regulatory  impact  analysis  for  any 
proposed  regulation  that  meets  one  uf 
the  E.O.  criteria  for  a  "major  rule",  that 
is,  that  would  be  likely  to  result  in:  An 
annual  effect  on  the  economy  of  SltX) 
million  or  more:  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition.  emplo>'ment,  investment, 
productivity,  innovation,  or  on  Ihe 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  We  estimate  tha  this  proposed 
rule  would  have  an  annual  effect  of 
more  than  $100  million  over  the  next  five 
fiscal  years.  Therefore,  we  are  required 
under  E.O.  12291  to  prepare  a  regulatory 
impact  analysis. 

In  addition,  we  generally  prepare  an 
initial  regulatory  flexibility  analysts  thot 
is  consistent  with  the  Regulatory 


Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612).  unless  the  Secretary 
certifies  that  a  proposed  regulation 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA.  we 
treat  all  hospitals  as  small  entities.  Also, 
section  1102(b)  of  the  Social  Security 
Act  requires  the  Secrttarj'  to  prepare  an 
initial  regulator)-  impact  analysis  for  any 
proposed  rule  that  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hosptials.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  Ihe  RFA.  For  purposes  of  section 
1102(b)  of  the  Act.  we  define  a  small 
rural  hospital  as  a  hospital  with  fewer 
than  50  beds  located  outside  of  a 
Metropolitan  Statistical  Area. 
The  following  discussion,  in 
combination  with  the  rest  of  this 
proposed  rule,  constitutes  a  combined 
regulatory  impact  analysis  and 
regulatory  flexibility  analysis.  However, 
because  there  are  so  few  small  rural 
hospitals  with  approved  graduate 
medical  education  programs,  we  have 
determined,  and  the  Secretary  certifies 
that  this  proposed  rule  would  not  have  a 
significant  impact  on  the  operations  of  a 
substantia]  number  of  small  rural 
hospitals. 

B.  Affected  Entities 

We  estimate  that  approximately  1.000 
acute  care  hospitals  in  the  50  States  and 
in  Puerto  Rico  have  approved  programs 
for  which  they  arc  receiving  Medicare 
reimbursement  for  GME  costs.  In  1964, 
there  were  approximately  74.500  interns 
and  residents  enrolled  in  approved 
programs. 

The  following  cliarl  shows  the 
distribution  of  short-term  acute  care 
hospitals  with  approved  GME  progrdms. 
and  interns  and  residents  by  census 
division. 

Percent  of  acute  Care  hospitals 
With  Approved  Graduate  Medical 
Education  Programs  in  Federal  FY 
1984  and  Residents  on  Duty  on  Sep- 
tember 1.  1984  BY  Census  Division 
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The  chart  shows  that  the  distributions 
of  teaching  hospitals  and  residents 
paralled  each  other  fairiy  closely  The 
Middle  Atlantic  d'viaion  has  the  greatest 
number  of  teaching  hospitals  and 
residents  while  the  Mountain  census 
division  has  the  smallest  number  of 
teaching  hospitals  and  residents. 

It  should  be  noted  that  while  data 
presented  in  'he  chart  represent  only 
general  acute  care  hospitals  (primarily 
those  hospitals  under  the  prospective 
payment  system),  these  regulations 
would  apply  to  all  participating 
Medicare  hospitals  and  hospital  care 
complexes  having  residents.  These 
include  long-term  care  hoapitals. 
children's  hospitals,  psychiatric 
facilities,  alcohol/drug  treatment 
hospitals,  and  rehabilitation  hospitals. 
C  Savings 

These  proposed  regulations  would 
implement  the  statutory  requirement  to 
control  the  growth  in  payments  to 
providers  with  currently  approved  CME 
programs  by  limiting  payment  increases 
for  direct  GME  costs  to  increases  in  the 
CPI-U,  rather  than  paying  these  costs  on 
the  basts  of  the  provider's  allowable 
reasonable  costs.  We  also  expect  to 
achieve  some  small  savings  by  reducing 
the  per  resident  amount  paid  for 
residents  not  m  an  initial  residency 
period-  The  followmg  table  presents  the 
estimated  savings  expected  to  be 
achieved  from  implementing  this 
proposed  rule,  relative  to  what  we 
estimated  would  be  paid  for  the  direct 
cost  of  GME  under  Medicare  reasonable 
cost  pnnciples  The  statutory  provision 
requiring  this  regulation  effectively 
negated  the  July  5.  1985  regulation  that 
placed  cost  limits  on  GME  payments 
and  resulted  in  greater  savings  than 
those  shown  below. 
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It  should  be  noted  that  white 
apportionment  of  total  CME  costs  to 
Medicare  under  section  18fl6(h(13)  of  the 
.•\(;t  IS  made  on  the  basis  of  the 
proportion  of  inpatient  days  attributable 
to  Medicare,  our  savings  estimates  are 
based  on  the  method  of  apportioning 
costs  to  Medicare  as  used  in  the 
Medicare  cost  report  Ancillary  and 
outpatient  service  costs  are  apportioned 
on  the  basis  of  charges,  whole  routine 
and  special  care  sen.ices  are 
apportioned  on  the  basis  of  patient 
days  Thus,  the  actual  impact  of  the 
proposed  rule  may  vary  significantly 
from  our  projections  depending  on  the 
degree  to  which  inpatient  days  is  an 
accurate  representation  of  overall 
utilization. 

D.  Expected  Effects 

Affected  providers  would  view  our 
proposal  as  having  an  adverse  effect  on 
their  CME  programs.  Providers  are 
likely  to  claim  that  the  proposal  will 
seriously  impair  their  teaching  programs 
and  may  even  have  detrimental  effect 
on  the  quality  of  care  furnished  to 
patients.  However,  we  are  only 
implementing  the  provisions  of  section 
9202  of  Pub.  L  99-272.  and  secliun  9314 
of  Pub.  I_  99-502.  and  we  do  not  believe 
that  there  will  be  an  adverse  effect 
either  on  the  educational  programs 
offered  by  providers  or  on  the  quality  of 
care  provided  to  patients  VVe  see  no 
reason  for  a  hospital  tu  curtail  any  of  its 
pnnicpal  teaching  activities  or  programs 
that  would  affect  the  quality  of  either 
education  or  patient  care  because  of  this 
proposal.  Smce  the  rule  would  affect 
primarily  the  rale  at  which  payment  for 
CME  costs  increase,  in  our  view,  the 
major  impact  would  be  on  future  cost 
increases  of  such  items  as  residency 
stipends  and  administrative  cost. 
Moreover,  the  magnitude  of  the  impact 
cm  a  particular  provider  would  be  tied  to 
the  proportion  of  Medicare  patients 
being  treated  in  the  facility  .A  hospital 
with  relatively  low  Medicare  utilization 
would  expenencc  less  of  a  decrease  m 
lolal  revenue  than  would  a  hospital  with 
high  Medicare  utilization. 


Depending  on  the  degree  to  which 
payment  for  CME  costs  is  affect*?d.  a 
hospital  may  respond  to  the  proposed 
rule  in  one  or  more  of  the  following 
ways: 

•  Seek  increased  program  fimding 
through  fund  raising,  endowments  or 
research  grants, 

•  Review  program  expenses  and 
tighten  prt)gram  budgets. 

•  Limit  increases  In  salaries  and 
stipends. 

A  hospital  that  views  itself  as  having 
to  reduce  its  stipends  because  of  our 
proposal  conceivably  could  be 
disadvantaged  in  competing  for 
residents  against  hospitals  able  to  grant 
higher  stipends.  However,  we  beheve 
this  would  be  a  highly  unusual 
circumstance  since  prospective 
residents  select  programs  generally  on 
the  merits  of  the  program  rather  than  the 
stipend  amount  offered  by  the  hospital. 
Further,  it  is  our  understanding  that 
residents'  salaries  do  not  vary  to  a 
significant  degree  across  programs. 

E.  AltemativtfS  Considered 

Prior  to  the  enactment  of  section  9202 
of  Pub.  L  99-272,  we  had  considered 
several  alternatives  that  were  based  on 
(he  July  5.  1985  final  rule  establishing  a 
ceiling  on  payment  for  all  direct  medical 
education  expenses.  TTie  alternatives 
would  have  maintained  the  ceiling  for 
either  one  or  two  more  years  and  then 
permitted  the  payment  amount  to 
increase  by  the  CPI-U  Also,  we 
considered  eliminating  all  payment  for 
nursing  and  allied  health  prufessional 
education  programs.  The  enactment  of 
section  9202  of  Pub.  L.  99-272.  however, 
precluded  further  consideration  of  these 
alternatives. 

Under  E.0. 12291  and  the  RKA  we  are 
also  required  to  consider  the 
consequences  of  not  taking  the  proposed 
action.  The  consequence  of  not  issuing 
the  proposed  rule  would  be  the  failure  to 
implement  duly  enacted  legislation.  The 
changes  being  proposed,  to  provide  full 
payment  only  for  residents  who  are  in 
an  initial  residency  period  and.  in  the 
case  of  FMGs.  only  those  who  have 
passed  FMGEMS.  are  mandated  by 
statute. 

E.  Conclusion 

It  is  unclear,  at  this  time,  what  effect 
our  proposal  to  revise  Medicare 
payment  for  CME  will  have  if  adopted- 
We  believe  it  would  have  relatively 
little  effect  on  quality  of  care  furnished 
to  Medicare  patients  in  leaching 
facilities.  However,  we  also  anticipate 
that  some  providers  may  have  to  adopt 
measures  either  to  control  their  CME 
costs  or  find  alternative  income  sources. 


Federal  Register  /  Vol.  53.  No.  183  /  Wednesday.  Seplember  21.  1988  /  Pixtposed  Rules 


36605 


V.  Other  Required  Information 

A.  Paperwork  Burden 

Under  section  9202(h)  of  Pub  U  99- 
272.  information  required  for  purposes  of 
implementation  of  the  new  section 
lBft6(h)  of  the  Act.  as  enacted  by  Pub-  L 
99-272.  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35).  Other  provisions  of  this  proposed 
rule  do  not  contain  reporting 
requirements.  Therefore,  it  Is  not 
necessary  that  the  rule  be  reviewed  by 
the  Executive  Office  of  Management 
and  Budget  under  the  latter  Act. 

B.  Public  Comment 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  received 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  in  preparing  the 
final  rule,  we  will  consider  all  comments 
thai  we  receive  by  the  dale  and  lime 
specified  in  the  "dates"  section  of  this 
preamble,  and  we  will  respond  to  the 
comments  in  the  preamble  of  that  rule. 

List  of  Subjects 

J:'  CFH  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases. 
Laboratories,  Medicare,  Nursing  homes. 
Reporting  and  recordkeeping 
requirements.  Rural  areas,  X-rays. 

42  CEB  Part  412 

Health  facilities.  Medicare. 

42  CFR  Part  413 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases. 
Laboratories.  Medicare,  Nursing  homos. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Chapter  IV  would  be  amended 
as  set  forth  below: 

A.  Part  405.  Subpart  E  is  amended  as 
set  forth  below: 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

Subpart  E — Criteria  tor  Determination 
of  Reasonable  Cha.'-ges; 
Reimbursement  for  Services  of 
Hospital  Interns,  Residents,  and 
Supervisory  Physicians 

I.  The  authority  citation  for  Subpart  £ 
continues  to  read  as  follows: 

Aulborily  Sees  1102.  1B14(h).  1632. 18Ut&}. 
1B421b)  and  ih|,  1861(b|  and  (v).  18e2(aHl4J. 
1866(8).  1871.  1B81.  IBSfiand  1BR7  of  the 
Social  Securily  Act  es  amended  |42  U.S.C. 


130Z.  1395flb).  1395k,  1395lla|.  13951b|  and  |h) 
1995\(b)  and  (v).  ISftSytaKH),  1395cc(al. 
13»5hh.  1395rT.  1395WW  and  1395xx. 

2.  In  §  405.521.  the  last  sentence  of 
paragraph  (a)  and  the  last  two  sentences 
of  paragraph  (d)(l|  are  removed;  at  the 
end  of  the  last  sentence  of  amended 
paragraph  td)(l)  the  phrase,  "as 
described  in  \  413.86."  is  inserted:  and 
paragraph  (d)(2)  and  (d)(.3l  are  revised  to 
read  as  follows: 

§  405.521     Services  of  attending  physicians 
supervising  interns  and  residents. 

(d)  •  •  • 

(2)  For  cost-reporting  periods 
beginning  after  June  30, 1973.  a  hospital 
with  an  approved  teaching  program  (see 
S  405.522(a))  may  elect  to  receive 
reimbursement  on  a  reasonable  cost 
basis  for  the  direct  medical  and  surgical 
services  of  its  physicians  in  lieu  of  any 
payment  on  the  basis  of  reasonable 
charges  thai  might  otherwise  be  payable 
for  such  ser\'ices.  A  hospital  may  make 
this  election  to  receive  cost 
reimbursement  only  if  all  physicians 
who  furnish  services  in  the  hospital  that 
are  covered  under  Medicare  agree  not  to 
bill  charges  for  such  services  (or  if  all 
the  physicians  are  employees  of  the 
hospital  and  as  a  condition  of 
employment  they  are  precluded  from 
billing  for  such  services).  If  the 
requirements  of  this  paragraph  (d)(2)  are 
satisfied  by  a  hospital,  the 
reimbursement  provisions  of  S  405.465 
are  applicable. 

(3)  For  cost  reporting  periods 
beginning  on  or  after  juIy  1. 1985,  a 
leaching  hospital  that  elects  payment  for 
the  direct  medical  and  surgical  services 
of  its  physicians  in  accordance  with 
paragraph  (d](2)  of  this  section  must,  for 
purposes  of  calculating  the  per  resident 
amounts  described  in  §  413.86(d)  of  this 
chapter,  remove  from  its  graduate 
medical  education  base  period  costs,  as 
defined  in  §  413.86(d)  of  this  chapter, 
those  costs  relating  to  the  supervision  of 
interns  and  residents  in  approved 
programs  related  to  the  care  of 
individual  patients. 


S  405.522    I  Amended) 

3.  In  %  405.522.  the  phrase  "Council  on 
Medical  Education"  in  paragraph  (a)  is 
replaced  by  the  phrase  "Accreditation 
Council  for  Graduate  Medical 
Education". 

B.  Part  412.  Subpart  H  is  amended  as 
set  forth  beloW: 


PART  412— PROSPECTIVE  PAYMENT 
SYSTEM  FOR  INPATIENT  HOSPITAL 
SERVICES 

Subpart  H— Payments  to  Hospitals 
Under  the  Prospective  Payment 
System 

1.  The  authority  citation  for  Part  412 
continues  to  read  as  follows: 

Aulborily.  Sees  1102.  1122. 1B71  and  1Bft6 
of  the  Social  Security  Act  |42  U.S.C.  1302. 
1320a-1,  139Shh.  1395ww). 

2  Section  412.113  is  amended  by 
revising  paragraph  (bj  to  read  as 
followB: 

€  412.1 13    Payments  determined  on  a 
reasonat)te  cosi  basis. 

(b)  Direct  medical  education  costs.  (1) 
Payment  for  the  direct  medical 
education  costs  of  interns  and  residents 
in  approved  programs  for  cost  reporting 
periods  beginning  prior  to  )uly  1. 1985. 
and  for  approved  education  activities  of 
nurses  and  paramedical  health 
professionals  is  made  as  described  in 
§413.85  of  this  chapter. 

(2)  For  cost  reporting  periods 
beginning  on  or  after  July  1. 1965. 
payment  for  the  direct  medical 
education  costs  of  interns  and  residents 
in  approved  programs  is  made  as 
described  in  §  413.B6  of  this  chapter, 

(3)  Except  as  provided  in  S  413  86fell2| 
of  this  chapter,  for  cost  reporting  periods 
during  the  prospective  payment 
transition  period,  the  costs  of  medical 
education  must  be  determined  in  a 
manner  that  is  consistent  with  the 
treatment  of  these  costs  for  purposes  of 
determining  the  hospital-specific  portion 
of  the  payment  rate  as  provided  in 
Subpart  E  of  this  part. 

C.  Part  413.  Subpart  F  is  amended  as 

set  forth  below: 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT:  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

Subpart  F—  Special  Categories  of 
Costs 

1.  The  authority  citation  for  Part  413 
continues  to  read  as  follows: 

Authority:  Sections  1102. 1122.  Ifl14(b). 
teiS,  ia331a).  lB6]|v|.  1871. 1381.  and  1866  of 
Ihe  SocisI  Secuniy  Act  as  amended  (42  U.SC. 
1302.  1320d-1.  1395r(b).  139Sg.  13^l|a). 
1395x(vl.  I395hh.  1395rT  and  13!)5ww|. 

2.  In  §  41365.  paragraphs  (a)  and  (e) 
are  revised  to  read  as  follows: 
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§  413.85    Cost  of  educational  activmes. 

id)  Rt^imbursemenl — (1)  Genera/ rule. 
Except  as  provided  m  pdragraph  (a)(2) 
of  mis  section,  a  provider's  allowable 
cost  may  Include  its  net  cost  of 
approved  educational  activities,  as 
calculated  under  paragraph  (g)  of  this 
section.  The  net  cost  is  subject  to 
apportionment  for  Medicare  utilization 
as  described  in  §  413.50, 

[2]  Exception.  For  cost  reporting 
periods  beginning  on  or  after  July  1, 
1985.  payment  for  approved  residency 
programs  in  medicine,  osteopathy, 
dentistry,  and  podiatr>-  is  determined  as 
provided  in  §  413.86 

[e]  Approved  programs  Recognized 
professional  and  paramedical 
educational  training  programs  now 
being  conducted  by  provider 
institutions,  and  their  approving  bodies, 
include  the  following: 


(9)  Approved  by  the  respective  Slate 
Practi-  approving  aulhonties.  Reported 
cal  for  the  United  Stales  by  the  Na- 
nurs-  tional  League  for  Nursing. 

fng. 

(10)  Committee  on  Allied  Health.  Edu- 
Occu-  cation,  and  Accreditation  in 
pational  collaboration  with  the  Council 
Ther-  on  Education  of  the  American 
apy.  Occupational  Therapy  Associa- 
tion. 

(11)  American  Society  of  Hospital 
Phar-  Pharmacists. 

macy 
resi- 
dencies. 

(12) 
Physi- 
cal 
ther- 
apy. 

(13)  X- 
ray 
tech- 
nology. 


(1) 


Cyto- 
tech- 

nology 


(2) 


Die- 
tetic 
intern- 
ships. 


Committee  on  Allied  Health.  Edu- 
cation, and  Accreditation  in 
collaboration  with  the  Board  of 
Schools  of  Medical  Technology. 
American  Society  of  Clinical 
Pathologists. 

The  American  Dietetic  Associa- 
tion. 


(3) 


Hospi- 
tal 

admin- 
istration 
resi- 
dencies. 
4) 
Inha- 
lation 
ther- 
apy. 


Members  of  the  Association  of 
University  Programs  in  Hospital 
Administration. 


[5) 


Medi- 
cal 
records. 


(6) 


Medi- 
cal 
tech- 
nology. 


(n 


Nurse 
anes- 
thetists. 


Committee  on  Allied  Health. 
Education,  and  Accreditation  in 
collaboration  with  the  Board  of 
Schools  of  Inhalation  Therapy. 

Committee  on  Allied  Health.  Edu- 
cation, and  Accredttiition  in 
collaboration  with  the  Commit- 
tee on  Education  and  Registra- 
tion of  the  Amencan  Associa- 
tion of  Medical  Records  Librar- 
ians. 

Committee  on  Allied  Health.  Edu- 
cation, and  Accreditation  in 
collaboration  with  the  Board  of 
Schools  of  Medical  Technology. 
Amencan  Society  of  Clinical 
Parhologists. 

The  American  Association  of 
Nurse  Anesthetists. 


(8) 


Pro- 
fessional 
nurs- 
ing 


Approved  by  the  respective  Slate 
approving  authonties.  Reported 
for  the  United  Stales  by  the  Na- 
tional League  for  Nursing- 


Committee  on  Allied  Health,  Edu- 
cation, and  Accreditation  in 
collaboration  with  the  Ameri- 
can Physical  Therapy  Associa- 
bon. 

Committee  on  Allied  Health,  Edu- 
cation, and  Accreditation  in 
collaboration  with  the  Ameri- 
can College  of  Radiology. 


3.  A  new  S  413.86  is  added  to  read  as 
follows: 

^413.86     Dtr*ct  grsduata  mcdrcal 
education  payment*. 

(a)  Statutory  basis  and  scope — (1) 
Basis.  The  cost  of  a  provider's  direct 
graduate  medical  educational  activities 
IS  paid  for,  as  described  in  this  section. 
under  the  authority  of  sections 
1832(a)|2).  1861(b).  18ei(v)(l|(A). 
1861(v)(l)(C),  1861(v)(l)(Q).  and  1886(h) 
of  the  Act. 

(2)  Scope.  This  section  applies  to 
Medicare  payments  to  providers  for  the 
costs  of  approved  residency  programs  in 
medicine,  osteopathy,  dentistry,  and 
podiatry  for  cost  reporting  periods 
beginning  on  or  after  )uly  1. 1985. 

(b)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  apply: 

"Approved geriatric  program  "  means 
a  fellowship  program  of  one  or  more 
years  in  length  thai  is  approved  by  the 
Accreditation  Council  for  Graduate 
Medical  Education  (ACGMK)  under  the 
ACGME's  criteria  for  geriatric 
fellowship  programs  in  internal 
medicine  and  family  practice. 

"Approved  medical  residency 
program" means  a  program  that  meets 
one  of  the  following  criteria: 

(1)  Is  approved  by  one  of  the  national 
organizations  listed  in  S  405.522(a)  of 
this  chapter. 

(2)  May  count  towards  certification  of 
the  participant  in  a  specialty  or 
subspecialty  listed  in  the  Directory  of 
Residency  Training  Programs  published 
by  the  American  Medical  Association. 

(3)  Is  approved  by  the  Accreditation 
Council  For  Graduate  Medical 


Education  (ACGME)  as  a  fellowship 
program  in  geriatric  medicine. 

"Base  period"  means  a  cost  reporting 
period  that  began  on  or  after  October  1. 
1983  but  before  October  1. 1984. 

"CPI-V"  stands  for  the  Consumer 
Price  Index  for  All  Urban  Consumers  as 
compiled  by  the  Bureau  of  Labor 
Statistics. 

"Foreign  medical  graduate"  means  a 
resident  who  is  not  a  graduate  of  a 
medical,  osteopathy,  dential.  or  podiatry 
school,  respectively,  accredited  or 
approved  as  meeting  the  standards 
necessary  fur  accreditation  by  one  of 
the  following  organizations — 

(1)  The  Liaison  Committee  on  Medical 
Education  of  the  American  Medical 
Association; 

(2)  The  American  Osteopathic 
Association; 

(3]  The  Commission  on  Dental 
Accreditation;  or 

(4)  The  Council  on  Podiatric  Medical 
Education. 

'FMCEMS"  stands  for  the  Foreign 
Medical  Graduate  Examination  in  the 
Medical  Sciences  (Days  I  and  II). 

"FTE"  ntands  for  full-time  equivalent. 

"Medicare  patient  load"  means,  with 
respect  to  a  hospital's  cost  reporting 
period,  the  fraction  of  the  total  number 
of  hospital  inpatient  bed-days  during  the 
cost  reporting  period  that  are 
attributable  to  patients  fnr  whom 
payment  is  made  undf-r  Medicare  Part 
A. 

"Resident" means  an  intern,  resident, 
or  fellow  who  participates  in  an 
approved  medical  residency  program, 
including  programs  in  osteopathy, 
dentistry,  and  podiatry,  as  required  in 
order  to  become  certified  by  the 
appropriate  specialty  board. 

(c)  Payment  for  graduate  medical 
education  costs — General  rule.  Except 
as  provided  in  paragraph  (i)  of  this 
section,  beginning  with  cost  reporting 
periods  starting  on  or  after  July  1, 1985, 
hospitals  and  hospital-based  providers 
are  paid  for  the  costs  of  approved 
graduate  medical  education  programs  as 
described  in  paragraphs  (d)  through  (h) 
of  this  section. 

(d)  Calculating  payment  for  graduate 
medical  education  costs.  A  provider's 
Medicare  payment  for  the  costs  of  an 
approved  residency  program  is 
calculated  as  foDows: 

(1)  Step  one.  The  provider's  updated 
per  resident  amount  (as  determined 
under  paragraph  (e)  of  this  section)  is 
multiplied  by  the  actual  number  of  FTE 
residents  (as  determined  under 
paragraph  (f)  of  this  section).  This  result 
is  the  aggregate  approved  amount  for 
the  cost  reporting  period. 
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(2)  Step  two.  The  product  derived  in 
step  one  is  multiphed  by  the  Medicare 
patient  load.  In  a  health  care  complex, 
the  Medicare  patient  load  for  the 
hospital  in  the  complex  applies  to  the 
entire  complex. 

(3)  Step  three.  The  product  derived  in 
step  two  is  apportioned  between  Part  A 
and  Part  B  of  Medicare  based  on  the 
ratio  of  Medicare's  share  of  reasonable 
costs  excluding  graduate  medical 
education  costs  attributable  to  each  part 
as  determined  through  cost  finding. 

(e)  Determwmg  per  resident 
amounts — (1)  For  the  base  period,  (i) 
Except  as  provided  in  paragraph  (e}(5) 
of  this  section,  a  base-period  per 
resident  amount  is  determined  for  each 
provider  by  dividing  the  allowable 
graduate  medical  education  costs  for  the 
provider's  cost  reporting  period 
beginning  on  or  aftt^r  October  1, 1983  but 
before  October  1. 1984  by  the  number  of 
FTE  residents  reported  on  the  provider's 
cost  report  for  that  cost  reporting  period. 

(ii)  The  costs  used  m  making  these 
determinations  must  be  legitimate 
graduate  medical  education  costs.  If  the 
average  base-period  per  resident 
amount  appears  unreasonably  high  to 
the  intermediary  based  on  the 
intermediary's  knowledge  of  the 
hospital's  residency  program,  the 
intermediary  must  verify  the  provider's 
base-period  costs  and,  if  necessary, 
consult  with  the  appropriate  Part  B 
carrier.  Nonallowable  and  misclassified 
costs,  including  those  previously 
deemed  reimbursable  under  5  412.113(b) 
of  this  chapter  must  be  excluded  from 
the  base-period  costs. 

(ill)  Intermediaries  will  notify  each 
hospital  or  health  care  complex  that  had 
either  direct  graduate  medical  education 
costs  or  received  indirect  medical 
education  payments  in  cost  reporting 
periods  beginning  in  either  fiscal  year 
1984  or  1985  of  its  base-period  average 
per  resident  amount.  Providers  may 
appeal  these  amounts  within  160  days  of 
such  notice. 

(2)  Modification  of  the  prospective 
poyment  hospital-specific  rote,  (i)  If  a 
provider  has  its  fiscal  year  1984  base- 
period  graduate  medical  education  costs 
reduced  under  paragraph  (e)(1)  of  this 
section  because  those  costs  included 
misclassified  operating  costs,  the 
pro\ider  may  request  that  the 
intermediary  reexamine  the 
classiHcation  of  the  affected  costs  in  its 
prospective  payment  base  year.  This 
request  must  take  pidce  within  180  days 
of  the  notice  by  the  Intermediary  that  Its 
base-period  average  per  resident 
emounl  reflects  the  exclusion  of  cost 
from  the  base  period  because  of 
misclassiticalion.  The  provider  must 
demonstrate  to  the  intermediary  that  a 


modification  to  the  hospital-speciHc  rate 
is  appropriate.  If  the  provider  satisfies 
the  intermediary  that  a  modification  of 
the  hospital-specific  rate  is  appropraite, 
the  intermediary  will  approve  the 
request  and  modify  the  hospilai-spectfic 
rate  retroactively  to  the  provider's  first 
cost  reporting  period  under  the 
prospective  payment  system. 

(iij  If  costs  that  should  have  been 
classified  as  graduate  medical  education 
costs  were  treated  as  operating  costs 
during  both  the  graduate  medical 
education  base  period  and  the 
prospective  payment  base  year  and  the 
provider  wishes  to  receive  benefit  for 
the  appropriate  classification  of  these 
costs  as  graduate  medical  education 
costs,  the  pra\hder  must  provide  the 
intermediary  with  sufficient  evidence  to 
justify  such  a  change.  The  provider  must 
present  this  information  to  the 
intermediary'  within  180  days  of 
notification  of  its  base-period  average 
per  resident  amount  by  the 
intermediary.  If  the  intermediary  is 
satisfied  that  a  change  is  justified,  the 
intermediary  will  modify  the  provider's 
hospital-specific  rate  retroactively  to  the 
time  of  the  intermediary's  initial 
estimation  of  prospective  payment  base 
year  costs- 

(3)  For  cost  reporting  periods  that 
began  July  1.  1985  through  June  30.  1986. 
(i)  The  base  period  per  resident  cost 
providers  whose  base  period  began 
during  the  period  October  1, 1983 
through  )une  30. 19B4,  is  adjusted  for 
inflation  by  the  change  in  the  CPl-U  that 
occurred  in  the  mterverung  cost 
reporting  period  between  the  base 
period  and  the  first  cost  reporting  period 
to  which  this  section  applies.  This 
adiusted  cost  is  increased  by  one 
percent. 

(li)  The  base  period  per  resident  cost 
of  providers  whose  cost  reporting  period 
began  during  the  period  July  1. 1984 
through  September  30, 1984  is  increased 
by  one  percent. 

(4)  For  cost  reporting  periods  that 
begin  on  or  after  July  1.  1986.  For  cost 
reporting  periods  beginning  on  or  after 
)uly  1. 1986.  each  provider's  per  resident 
amount  for  the  previous  cost  reporting 
period  is  adjusted  by  an  updating  factor 
based  on  the  projected  change  in  the 
CPl-U,  for  the  12-moiith  cost  reporting 
period.  This  adjustment  is  revised 
during  the  selllemeni  of  the  cost  report 
to  reflect  actual  changes  in  the  overall 
rate  of  inflation  that  occurred  during  the 
coGl  reporting  period. 

(51  Exceptions — (i)  Base  period  for 
certain  providers.  If  a  provider  did  not 
have  an  approved  medical  residency 
training  program  or  did  not  participate 
in  Medicare  during  the  base  period,  but 
cither  condition  changes  in  a  cost 


reporting  period  beginning  on  or  after 
July  1, 1985,  the  provider's  intermediary 
establishes  a  per  resident  amount  for  the 
period  based  on  the  lower  of — 

(A)  The  provider's  actual  costs, 
incurred  in  connection  with  the  first 
year  of  the  graduate  medical  education 
program;  or 

(B)  The  mean  value  of  per  resident 
amounts  of  hospitals  located  in  the  same 
wage  area,  as  that  term  is  used  in  the 
prospective  payment  system  under  Part 
412  of  this  chapter,  for  cost  reporting 
periods  beginning  in  the  same  fiscal 
years.  If  there  are  fewer  than  three 
amounts  that  can  be  used  to  calculate 
the  mean  value,  the  intermediary  must 
contact  HCFA  Central  Office  for  a 
determination  of  the  appropriate  amount 
to  use. 

(li)  Short  or  long  base  period  cost 
reports.  If  a  hospital's  FY  1984  cost 
reporting  period  reflects  medical 
education  costs  for  a  period  shorter  than 
50  weeks  or  longer  than  54  weeks,  the 
intermediary  will  convert  the  allowable 
costs  for  the  base  period  to  a  monthly 
figure.  The  monthly  figure  is  then 
multiplied  by  12  to  derive  the  approved 
per  resident  amount  for  a  12-month  cost 
reporting  period.  If  a  hospital  has  two 
cost  reporting  periods  beginning  in  FY 
1984,  the  later  period  will  serve  as  the 
base  period. 

(iii)  Short  or  long  cost  reporting 
periods  beginning  on  or  after  July  1. 
J985.  If  a  hospital's  cost  reporting  period 
is  shorter  than  50  weeks  or  longer  than 
54  weeks,  the  hospital's  intermediary 
should  contact  HCFA  Central  Office  to 
receive  a  special  CPl-U  update  factor. 

(f)  Determining  FTE  status.  In 
determining  the  FTE  status  of  a 
provider's  residents  for  a  particular  cost 
reporting  period,  the  provider  must 
furnish  the  following  inform.ition  for 
each  resident  so  that  the  resident  may 
be  included  in  a  hospital's  FTE  count. 
(Any  resident  who  is  employed  by  a 
Federal  entity  is  excluded  from  the  FTE 
count.)  The  information  must  be 
certified  by  an  official  of  the  hospital 
and,  if  different,  an  official  responsible 
for  administering  the  residency  program. 

(1)  The  name  and  social  security 
number  of  the  resident. 

(2)  The  type  of  residency  program  in 
wliich  the  individual  participates  and 
the  number  of  years  the  resident  has 
completed  in  all  types  of  residpncy 
programs. 

(3)  The  dates  the  resident  is  assigned 
to  the  hospital. 

(4)  The  dates  the  resident  is  assigned 
to  other  hospitals  during  the  cost 
reporting  period  if  any. 

(5)  The  name  of  the  medical, 
osteopathic,  dental,  or  podiatric  school 
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from  which  the  resident  graduated  and 
the  date  of  graduation. 

f6)  tf  the  resident  is  an  FMG, 
documentation  concerning  whether  the 
resident  has  satisfied  the  requirements 
of  paragraph  (h)  of  this  section. 

fg)  Determining  the  number  of  FTE 
residents.  Subject  to  the  rules  in 
paragraph  (h)  of  this  section.  HQV\ 
determines  a  provider's  number  of  FTE 
residents  by  applying  a  weighting  factor 
to  each  resident  and  then  summing  the 
resulting  numbers  that  represent  each 
resident.  The  weighting  factor  is 
detennined  as  follows: 

(1)  For  purposes  of  this  section,  an 
initial  residency  period  is  the  number  of 
years  necessary  to  satisfy  the  minimum 
requirements  for  certification  m  a 
specialty  or  subspecialty,  plus  one  year. 
.■\n  initial  residency  penod  may  not 
exceed  five  years  in  order  to  be  counted 
toward  detprmining  FTE  status  except  in 
the  cast  of  fellows  in  an  approved 
geriatric  program  whose  initial 
residency  period  may  last  up  to  two 
additional  years. 

;i]  For  residency  programs  other  than 
those  specified  in  paragraphs  (g)[l)(ii) 
and  [gj(l)(iii)  of  this  section,  the  initial 
residency  period  is  the  minimum  number 
of  years  of  formal  training  necessary  to 
satisfy  the  requirements  for  initial  board 
eligibility  in  the  particular  specialty  for 
which  the  resident  is  training,  as 
specified  in  the  198S-196e  Directory  of 
Residency  Training  Programs. 

I  ii}  For  residency  programs  in 
osteopathy.  dentistr>'.  and  podiatry,  the 
minimum  requirement  far  certification  in 
a  specialty  or  subspecialty  is  the 
minimum  number  of  years  of  formal 
training  necessary  to  satisfy  the 
requirements  of  the  appropnale 
approving  body  listed  in  §  405.522(a)  of 
this  chapter, 

liii)  For  residency  programs  in 
geriatric  medicine  approved  by  the 
.^CGME.  as  set  forth  in  later  editions  of 
the  directory  specified  m  paragraph 
(gl(l)(ii)  of  this  section,  these  programs 
are  considered  approved  programs 
re'roactively  to  the  latter  of— 

A)  The  starting  date  of  the  program 
within  a  hospital;  or 

iB)  The  providers  costs  reporting 
period  beginning  on  or  after  July  1.  1985 

I'lv]  The  time  spent  in  residency 
programs  that  do  not  lead  to 
certification  in  a  specially  or 
subspecialtv,  but  that  otherwise  meets 
the  definition  of  approved  programs,  as 
described  in  paragraph  (b)  of  this 
section,  is  counted  towards  the  initial 
residency  period  limitation. 

(2)  If  the  resident  is  in  an  initial 
residency  period,  the  weighting  factor  Is 
one. 


(3}  If  the  resident  is  not  m  an  initial 
residency  period,  the  weighting  factor  is 
-75  dunng  the  period  from  [uly  1. 1986. 
through  June  30.  1987.  and  is  .50 
thereafter  without  regard  to  the 
hospital's  cost  reporting  period. 

(4)  Effective  July  1. 1987.  the  time 
residents  spend  m  nunprovider  settings 
such  as  freestanding  clinics,  nursing 
homes,  and  physicians'  offices  in 
connection  with  approved  programs  is 
not  excluded  m  determining  FTE  status 
in  the  calculation  of  a  provider's 
resident  count  if  the  following 
conditions  are  met: 

(i!  The  resident  spends  his  or  her  time 
in  patient  care  activities. 

(ii)  There  is  a  written  agreement 
between  the  hospital  and  the  outside 
entity  that  states  that  the  resident's 
compensation  for  training  time  spent 
outside  of  the  hospital  setting  is  to  be 
paid  by  the  hospital. 

(h}  Special  rules  for  foreign  medical 
graduates.  (1)  If  a  foreign  medical 
graduate  has  passed  FMGEMS  or  has 
previously  received  certification  from,  or 
has  passed  an  examination  of.  the 
Educational  Committee  for  Foreign 
Medical  Graduates  prior  to  July  1, 1986, 
the  weighting  factor  for  a  comparable 
resident  under  paragraph  (g)  of  this 
section  is  applied. 

(2)  During  a  one-year  transition  period 
from  July  1.  1986  through  June  30. 1987. 
for  a  graduate  of  a  foreign  medical 
school  who  was  in  a  residency  program 
both  before  and  after  July  1, 1966  but 
who  has  not  passed  FMGEMS  or  has  not 
previously  received  certification  from,  or 
passed  a  previous  examination  of.  the 
Educational  Commission  for  Foreign 
Medical  Graduates,  a  weighting  factor 
of  .50  times  the  weight  for  a  comparable 
resident  under  paragraph  (g)  of  this 
section  is  applied. 

(3)  During  the  cost  reporting  period  in 
which  a  foreign  medical  graduate  passes 
FMGEMS.  the  weighting  factor  under 
paragraph  (g)  of  this  section  for  a 
comparable  resident  is  applied  for  the 
parts  of  the  cost  reporting  period 
beginning  with  the  month  the  resident 
passes  the  test. 

(ij  Special  rules  for  States  that 
formerly  had  a  waiver  from  Medicare 
reimbursement  principles.  (1)  Under  the 
authority  of  section  1886(d)(51(C){iii}  of 
the  Act.  effective  for  cost  reporting 
periods  begirmmg  on  or  after  January  1. 
1386.  providers  in  States  that,  prior  to 
becoming  subject  to  the  prospective 
payment  system,  had  a  waiver  for  the 
operation  of  a  State  reimbursement 
control  system,  under  section  402  of  the 
Social  Security  Amendments  of  1967  (42 
U.S.C.  1395b-l)  or  section  222(a)  of  the 
Social  Security  Amendments  of  1972  (42 
U.S.C.  1395b-I  (note))  are  permitted  to 


change  the  order  in  which  they  allocate 
adminislrative  and  general  costs  to  the 
order  specified  in  the  instructions  for  the 
Medicare  cost  report. 

(2)  For  providers  making  this  election, 
the  base  year  costs  for  the  purpose  of 
determining  the  per  resident  amount  are 
adjusted  to  lake  into  account  the  change 
in  the  order  by  which  they  allocate 
administrative  and  general  costs  to 
interns  and  residents  in  approved 
program  cost  centers. 

{3|  Per  resident  amounts  are 
determined  for  the  base  period  and 
updated  as  described  in  paragraph  (e)  of 
this  section  For  cost  reporting  periods 
beginning  on  or  after  January  1,  1986. 
payment  is  made  baaed  on  the 
methodology  described  in  paragraph  (dj 
of  this  section. 

§413.170    [Amended) 

4.  In  S  413.170.  paragraph  (g)(3)  is 
removed  and  reserved. 

(Catalog  of  Federal  Domestic  Assistance 
program  No.  13.773,  Medicare-Hospital 
LnsurBnct>) 

Dated:  F«bruary  11, 19ftfl 
William  L  Roper, 

Administrator.  Health  Care  Financing 
Admtmatration. 

Appraved:  April  28. 19B8. 
Otis  R.  Bowen. 
Secretary. 
[FR  Di>c  Bfl-:i433  Filed  9-20-68: 8:4S  amj 

BIUJNG  COOe  4120-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  8S-397,  RM-6326J 

Radio  Broadcasting  Services;  Essex. 
CA 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Howard  B. 
Anderson  seeking  the  allotment  of  FM 
Channel  255B  to  Essex.  CaUfornia.  as  its 
first  local  broadcast  service.  However, 
the  proponent  is  requested  to  provide 
additional  information  in  an  effort  to 
establish  that  Essex  is  a  bona  fide 
"community"  for  allotment  purposes- 
Reference  coodinates  utilized  for  this 
proposal  are  34-45-51  and  115-15-07. 
DATES:  Comments  must  be  filed  on  or 
before  October  28.  1988.  and  reply 
comments  on  or  before  November  14. 
1988. 
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ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Nadine 
S.  Samter,  Esq..  Hogan  &  Hartson. 
Columbia  Square.  555  13lh  Street  NW., 
Washington,  DC  20004-1109. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Jnyner.  Mass  Mtdia  Bureau.  (202) 

rrj4-tJ530 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
8ft-387  adopted  August  1. 1988.  and 
released  September  7, 1988.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  m  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (2021  657-3800. 
2100  M  Street.  NW..  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  lime  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Cnrnmission. 
Sieve  Kaminer. 

Deputy  Chief.  Policy  ondRuies  Division. 
Mass  Sledia  Bureau. 
jFR  Doc  88-21492  Filed  9-20-«B:  8:45  am| 

BILLINQ  CODE  67t2-Ot-H 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  658 

(Docket  No  80993-61931 

Shrimp  Fishery  of  the  Gulf  of  Mexico 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Proposed  rule. 


summary:  NOAA  issues  this  proposed 
rule  to  implement  Amendment  4  to  the 
Fishery  Management  Plan  for  the 
Shrimp  Fishery  of  the  Gulf  of  Mexico 
(FMP).  This  proposed  rule  provides  thai 
the  minimum  size  landing  and 
possession  limits  of  the  Slate  where 
landed  apply  to  white  shrimp  taken  in 
the  exclusive  economic  zone  (EEZ).  The 
rule,  as  proposed,  is  intended  to  foster 
cooperation  with  the  States  in  the 
management  of  white  shrimp  by 
providing  for  consistency  between  Stale 
and  Federal  management  measures, 
facilitate  enforcement,  and  enhance 
yield  from  the  fishery  by  deferring 
harvest  of  small  white  shrimp,  thus 
allowing  grow  th  and  promoting  efficient 
use  of  the  resource.  The  Secretary  of 
Commerce  (Secretary)  has  not  yet 
determined  that  Amendment  4  and  this 
proposed  rule  comply  with  the 
requirements  of  the  Magnuson  Act  and 
other  applicable  laws,  and  requests 
information  that  will  be  of  assistance  in 
making  that  determination.  The 
Secretary  also  requests  comments 
concerning  alternatives  available  to  the 
State  and  the  Gulf  of  Mexico  Fisher>' 
Management  Council  (Council)  to 
effectively  manage  the  white  shrimp 
fishery, 

DATE:  Written  comments  must  be 
received  on  or  before  October  5. 1988. 
ADDRESS;  Comments  on  this  proposed 
rule  and  requests  for  copies  of 
Amendment  4  to  the  FMP,  the 
environmental  assessment,  and  the 
regulatory-  impact  review  should  be  sent 
to  Michael  E.  Justen,  Southeast  Region. 
NMFS,  9450  Koger  Boulevard.  St 
Petersburg.  FL  33702, 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Justen.  813-893-3722. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  shrimp  fishery  is  managed  under 
the  FMP  and  its  implementing 
regulations  at  50  CFR  Part  658  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  This  proposed  rule 
would  implement  Amendment  4  to  the 
FMP.  prepared  by  the  Council.  The 
shrimp  fishery  managed  by  the  FMP 
contains  brown  shrimp,  white  shrimp, 
pink  shrimp,  rock  shrimp,  seabobs  and 
royal  red  shrimp.  Amendment  4  was 
submitted  by  the  Council  in  December 
1987.  (t  was  preliminarily  disapproved 
on  January  4. 1988  because  it  did  not 
contain  enough  information  to  justify  the 
proposed  management  measure  for 
white  shrimp,  and  because  the  economic 
analyses  regarding  the  catch  of  small 
white  shrimp  taken  in  association  with 
the  directed  fishery  for  seabobs  and  the 


directed  fishery  for  white  shrimp  m  the 
EEZ  were  not  adequate.  Amendment  4 
was  resubmitted  by  the  Council  on 
August  21.  1988.  with  limited  additional 
information. 

Amendment  4  identifies  additional 
problems  which  have  developed  in  the 
fishery  and  revises  the  objectives  of  the 
FNIP  accordingly.  The  annual  review 
process  for  the  Tortugas  sanctuary  is 
simplified,  and  the  period  for  annual 
review  of  the  Texas  closure  is  extended 
to  February  1.  A  program  to  assist  in  the 
recovery  of  endangered  and  threatened 
species  of  sea  turtles  is  recommended.  A 
previously  approved  measure  for 
addressing  obstructions  to  shrimp 
trawling  is  broadened  to  refiecl 
consideration  of  underwater  and  surface 
obstructions  as  hazards  to  trawhng  and 
navigation.  Amendment  4  also  updates 
the  habitat  information  in  the  FMP  by 
including  readily  available  information 
regarding  habitat  significant  to  the 
nsher>'  and  the  ejects  changes  in  that 
habitat  may  have  upon  the  fishery.  The 
amendment  does  not  impose  a 
requirement  for  use  of  unsafe  (or  other) 
gear,  nor  does  it  direct  fishing  effort  to 
periods  of  adverse  weather  conditions 

The  only  measure  proposed  in 
Amendment  4  that  would  necessitate  a 
regulatory  change  is  the  requirement 
that  white  shnmp  taken  in  the  EEZ 
conform  to  the  minimum-size  landing 
and  possession  limits  of  the  State  where 
landed.  According  to  the  Council,  this 
action  would  provide  consistency 
between  Stale  and  Federal  regulations 
facilitate  enforcement,  and  enhance 
yield  in  volume  and  value  from  this 
fishery  by  deferring  harvest  of  small 
shrimp,  thus  allowing  growth  and 
promoting  efficient  use  of  the  resource. 
Because  of  the  existence  of  a  seasonal 
fishery  for  seabobs  off  Louisiana  in 
which  small  white  shrimp  often  occur  as 
an  unavoidable  bycatch.  this  measure 
would  not  be  implemented  until 
Louisiana  provides  for  retention  of 
white  shrimp  as  allowable  bycatch. 
which  reduce  or  avoid  disruption  of  its 
seabob  fishery.  The  Department  of 
Wildlife  and  Fisheries  of  the  Slate  of 
Louisiana  indicates  that  a  legislative 
measure  to  provide  such  a  bycatch 
allowance  will  be  considered  by  the 
Louisiana  legislature  when  it  convenes 
in  April  1989. 

Analysis  and  Justification 

Louisiana  has  established  a  minimum 
size  limit  for  possession  of  whole  white 
shrimp  of  100  shrimp  to  the  pound  (100- 
count).  Shrimp  smaller  than  lOO-count 
have  low  value  and  have  not  achieved 
their  growth  potential.  Fishing  for  white 
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shrimp  smaller  than  lOO-count  results  in 
growth  overfishing. 

In  December  and  lanuary.  small  white 
shrimp  are  driven  by  cold  fronts  from 
the  inshore  water  to  warmer  waters 
offshore.  While  Louisiana  protects  these 
shrimp,  which  are  smaller  than  100- 
count.  within  its  waters,  the  possible 
presence  of  small  shrimp  in  the  FFZ  has 
made  Louisiana  law  difficult  to  enforce. 
Fishermen  can  claim  that  undersized 
shnmp  were  caught  in  the  EEZ  and. 
thus,  are  not  subject  to  Louisiana's 
jurisdiction.  Effective  enforcement  by 
Louisiana  requires  a  costly  at-sea 
presence  to  counter  such  claims.  This 
proposed  rule  would  facilitate 
enforcement  by  Louisiana. 

The  amount  of  white  shrimp  smaller 
than  lOO-count  caught  in  the  EEZ  varies 
by  year  according  to  environmental 
conditions.  In  1985.  approximately  1  7 
m;!lion  pounds  of  while  shrimp  smaller 
than  lOO-count  were  caught  in  the  EEZ. 
ri"  IS  represented  approximately  3 
percent  of  the  entire  US.  catch  of  white 
shnmp  from  the  Gulf  of  Mexico.  All  but 
about  30.000  pounds  came  from  the  EEZ 
off  Louisiana.  Based  on  these  data,  this 
proposed  rule  would  defer  the  har\'est  of 
approximately  1.67  million  pounds  of 
small  white  shrimp  harvested  from  the 
EE.Z  off  Louisiana  plus  unknown 
q'lanlities  previously  illegally  harvested 
•ram  the  waters  of  Louisiana.  Allowing 
tn-^f^e  shnmp  to  grow  to  a  larger,  more 
valuable  size  is  expected  lo  result  in 
irir.reased  yield  from  the  fishery. 

The  FMP  for  white  sh::mp  specifically 
re  ected  establishing  a  minimum  shrimp 
count  size  in  the  EEZ  because 
imposition  of  a  minimum  .size  count  with 
a  forced  discard  "'is  unnecessary  and 
would  result  in  increased  biological 
wMste  due  to  the  cuHing  of  shrimp 
smaller  than  permitted  '   '   "■,  The  FMP 
aliJn  asserts  that  since  Louisiana  has  a 
developed  market  for  the  small  size 
ranges  of  shnmp,  size  regulation  without 
area  closures  to  protect  undersized 
shrimp  would  be  expected  to  result  in 
.2r'?ater  fishing  effort  in  nearshore  and 
m-and  waters  on  juvenile  shnmp.  The 
FMP  also  purports  lo  'encuurage  states 
'o  permit  the  landing  of  any  size  shrimp 
from  open  areas  '  The  application  of 
existing  and  future  Sta?e  minimum-size 
'.a  iding  and  possession  limits  to  white 
shnmp  harvested  from  the  EEZ  under 
.Amendment  4  represents  ^  departure 
from  the  existing  management  regime 
cantdined  :n  the  FVfP  However,  a 
m  mmum  size  limit  can  be  effective  if  it 
prevents  fishing  mortality  on  small 
shnmp.  Large  shnmp  are  uncommon 
inshore  m  December  and  January  in  the 
areas  where  the  small  white  shnmp 
found.  Small  while  shrimp  occur  in 


schools  and  would  constitute  a  directed 
fishery  rather  than  an  unwanted  bycatch 
during  the  Ianuar>'-Decemher  period. 
Therefore,  it  is  unlikely  that  they  would 
be  culled  and  discarded  in  a  fishery 
directed  at  larger  shrimp. 

Minimum-size  limits  estabHshed  for 
whole  white  shrimp  taken  in  the  waters 
of  other  States  are  47  to  the  pound  in 
Florida,  and  68  to  the  pound  in  Alabama 
and  Mississippi.  Texas  has  no  minimum 
size  limit,  but  closes  its  waters  out  to  7 
fathoms  from  December  16  through 
February  1  to  protect  small  white 
shnmp  This  proposed  rule  would 
enable  .Mabama.  Florida,  Louisiana, 
Mississippi  or  Texas  to  alter  Stale 
regulations  to  apply  to  all  white  shrimp 
landed  in  its  jurisdiction.  According  to 
Amendment  4  and  this  proposed  rule, 
regulatory  changes  by  the  States  would 
become  effective  immediately  for  white 
shnmp  harvested  in  the  EEZ. 
Amendment  4  cannot  analyze  what 
effects  the  alteration  of  specific 
minimum-size  and  possession 
regulations  by  the  States  would  have  on 
catch  and  revenue  of  vessels  fishing  for 
white  shrimp  in  the  EEZ.  Also  not 
addressed  Is  the  number  of  vessels  in 
the  fishery  for  small  white  shrimp  which 
would  be  affected  or  the  extent  of  that 
effect  by  a  lOO-count  or  other  specific 
minimum  size  limit  in  the  EEZ. 

A  traditional  winter  fishery  for 
seabobs  (a  small  species  of  shrimp 
averaging  120  to  the  pound}  exists  off 
Louisiana  during  the  same  months  that 
small  white  shnmp  occur  in  the  EEZ. 
Small  white  shrimp,  about  the  same  size 
as  the  seabobs.  are  regularly  taken  as 
bycatch  in  this  fishery.  In  accordance 
with  Amendment  4,  this  rule,  which 
applies  the  minimum'Size  Landing  and 
possession  limits  of  the  State  where 
landed  to  white  shnmp  taken  in  the 
EEZ.  will  not  be  implemented  until 
Ixiuisiana  provides  for  an  allowable 
bycatch  of  small  white  shrimp  in  the 
seabob  fishery  in  its  landing  and 
possession  limits.  Amendment  4 
anticipates  that  the  level  of  allowable 
bycatch  so  provided  reduces  or  avoids 
disruption  of  the  seabob  fishery,  but  the 
economic  data  and  analysis  for 
determining  that  .Amendment  4  and  the 
proposed  rule  comply  with  the 
Regulatory  Flexibility  Act  or  E.O.  12291 
is  very  limited. 

Accordingly,  the  Secretary  requests 
public  comment  on  the  following  areas 
in  order  to  supplement  the  economic 
data  and  analyses  contained  in 
Amendment  4: 

(a)  The  extent  to  which  mixed  catches 
of  seabobs  and  small  white  shrimp  are 
caught  when  fishing  for  seabobs  or 
small  white  shrimp.  During  what  months 


does  this  occur  and  which  of  these  two 
kinds  of  shrimp  account  for  most  of  the 
catch? 

(b)  What  portion  of  annual  revenue 
comes  from  seabobs? 

(c)  What  portion  of  annual  revenue 
cornea  from  small  white  shrimp  caught 
in  Federal  waters  that  would  be  illegal  if 
caught  in  Louisiana  waters? 

(d)  How  easy  or  difficult  is  it  to  sort 
seabobs  or  small  white  shnmp? 

(e)  When  fishing  for  seabobs.  are 
small  white  shnmp  always  sorted,  or  do 
you  sometimes  sell  mixed  catches  for  a 
single  price  per  pound? 

(f)  How  will  catch  and  revenue 
change  if  the  Gulf  States  other  than 
Louisiana  revise  their  minimum  size 
limits  and  possession  re^julations  for 
white  shrimp? 

Furthermore,  the  Secretary  is 
concerned  whether  the  proposed  white 
shrimp  management  measure  is  the  moat 
cost  effective  and  henefirial  method  to 
achieve  the  objectives  of  the  f-"MP  and 
Amendmen*  4.  Therefore,  the  Secretary 
also  requests  public  comment  for  the 
Secretary's  and  Council's  benefit  to 
identify  the  options  available  for 
effective  management  of  the  white 
shrimp  fishery. 

Since  most  of  the  white  shrimp  fishery 
occurs  in  Slate  waters,  options  for 
effective  management  of  the  white 
shrimp  fishery  may  include: 

(1}  Apply  the  minimum-size  landing 
and  posession  limits  of  the  State  where 
landed  to  white  shrimp  harvested  in  the 
EEZ.  (This  is  the  option  proposed  by  the 
Council  in  Amendment  4  and  for  which 
additional  information,  comments  and 
economic  analysts  are  being  sought 
before  the  Secretary  determines  whether 
this  option  complies  with  the  Magnuson 
Act  and  other  applicable  law).  In 
response  lo  requests  made  to  the 
Council,  Amendment  4  and  the  proposed 
rule  applying  State  regulations  to  white 
shrimp  caught  in  the  EEZ  would  not 
become  effective  until  Louisiana 
provides  for  a  bycatch  of  small  white 
shrimp,  which  would  reduce  or  avoid 
disruption  of  the  seabob  fishery. 

(2)  Amend  the  FMP  and  regulations  to 
provide  for  a  mmimum  shnmp  count 
size  in  the  EEZ. 

(3)  Recommend  that  the  States  revise 
their  regulations  to  more  fully  exercise 
State  powers. 

(4)  Remove  white  shrimp  from  the 
fishery  managed  by  the  FMP  so  that 
Louisiana  and  other  States  have  fewer 
Federal  constraints  m  managing  their 
white  shnmp  and  seabob  fisheries.  Most 
of  the  white  shrimp  occurring  in  the  EEZ 
are  larger  than  lOO-count  and 
I^uisiana's  enforcement  problems  stem 
primarily  from  a  representation  by 
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fishermen  attempting  to  avoid 
Louisiana's  minimum-size  landing  and 
possession  limits  by  claiming  that 
catches  containing  white  shrimp  smaller 
than  lOO-count  were  from  the  EF.Z.  By 
removing  white  shrimp  from 
management  under  the  FMP.  this  option 
would  provide  States  the  opportunity  to 
expand  minimum-size  regulations  lo 
apply  lo  all  white  shrimp  landed  in  a 
State,  regardless  of  whether  the  white 
shrimp  were  caught  in  State  waters  or  in 
the  FEZ. 

Classification 

Section  304(a)(ll(D](ii)  of  the 
Magnuson  Act.  as  amended  by  Pub.  L. 
9*-659,  requires  the  Secretary  lo  publish 
regulations  proposed  by  a  Council 
within  15  days  of  receipt  of  the 
amendment  to  a  fishen,^  management 
plan  and  its  implementing  regulations. 
At  this  lime,  the  Secretary  has  not 
determined  that  Amendment  4  to  the 
FMP,  which  this  proposed  rule  would 
implement,  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act,  and  other  applicable 
law.  The  Secretary,  in  making  dial 
determination,  will  take  into  account  the 
data,  views,  and  comments  received 
during  the  comment  period. 

The  Council  prepared  an 
environmental  assessment  (EA)  for  this 
amendment  that  discusses  the  impact  on 
the  environment  as  a  result  of  this  rule. 
A  copy  of  the  EA  may  be  obtained  at  the 
address  listed  above  and  comments  on 
it  are  requested. 

The  Under  Secretary  for  Oceans  and 
Atmosphere.  NOAA.  determined  that 
this  proposed  rule  is  not  a  "major  rule" 
requiring  the  preparation  of  a  regulatory 
impact  analysis  under  E.0. 12291.  This 
proposed  rule,  if  adopted,  is  not  likely  to 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more:  a 
major  increase  in  costs  or  prices  for 


consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S. -based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

The  Council  prepared  a  regulatory 
impact  review  which  concludes  that  this 
rule  will  have  the  following  economic 
effects.  The  value  of  while  shrimp 
harvested  at  a  larger  size  is  expected  to 
exceed  the  value  that  would  be 
harvested  in  the  absence  of  this  rule. 
Enforcement  by  Louisiana  of  its  size 
limits  would  be  more  efficient  and 
effective.  A  copy  of  this  review  may  be 
obtained  at  the  address  listed  above. 

This  rule  is  exempt  from  the 
procedure  of  EO.  12291  under  section 
6(a)(2)  of  that  order.  The  proposed  rule 
is  being  reported  to  the  Director.  Office 
of  Management  and  Budget,  with  an 
explanation  of  why  it  is  not  possible  lo 
follow  the  procedures  of  the  order. 

A  determination  as  lo  whether  or  not 
this  proposed  rule  has  a  significant 
economic  impact  on  a  substantia! 
number  of  small  entities  will  be  made  in 
conjunction  with  publication  of  the  final 
rule.  Comments  are  invited  particidarly 
concerning  the  number,  size  and 
revenue  of  vessels  participating  in  the 
seabob  fishcrj';  the  number,  size  and 
revenue  of  vessels  participating  in  the 
smaller  than  lOO-count  white  shrimp 
fisherj-  in  the  EF.Z:  the  effect  of  100- 
cuunl  or  other  minimum-size  regulations 
applicable  to  white  shrimp  harvested  in 
the  EEZ:  and  the  effects  on  catch  and 
revenue  from  the  EEZ  if  landing  laws  in 
any  of  the  Gulf  States  were  to  change  by 
increasing  or  decreasing  size  limits  on 
white  shnmp. 

This  proposed  rule  does  not  contain  a 
colleclion-ofinformation  requirement 


for  purposes  of  the  Paperwork  Reduction 
Act. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  lo  warrant  preparation  of  a 
federalism  assessment  under  E.0, 12612. 

The  Council  has  determined  that  this 
rule  will  be  implemented  in  a  manner 
that  is  consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of  Florida. 
Alabama.  Mississippi  and  Louisiana. 
Texas  does  not  have  an  approved 
coastal  zone  management  program. 
These  determinations  have  been 
submitted  for  review  by  the  responsible 
Stale  agencies  under  Section  307  of  the 
Coastal  Zone  Management  Act 

List  of  Subjects  in  50  CFR  Pari  ixiB 

Fisheries,  Fishing. 

Dated:  September  16,  1988- 
William  Matuszeski. 
Executive  Director.  National  Marine 
Fisheries  Service. 

For  reasons  set  forth  in  the  preamble. 
50  CFR  Part  658  is  proposed  to  be 
amended  as  follow's: 

PART  658— SHRIMP  FISHERY  OF  THE 
GULF  OF  MEXICO 

1  The  authority  citation  for  Part  658 
contmues  to  read  as  follows: 
Aulborily:  16  U.S.C  1801  etseq. 

2.  Section  658^  is  revised  to  read  as 
follows: 

§  658J!€    Size  restrictions. 

There  are  no  minimum  size 
restrictions  for  shrimp  taken  in  the  EEZ 
except  that  the  minimum-size  landing 
and  possession  limits  of  the  Stale  where 
landed  will  apply  to  white  shrimp  taken 
in  the  EEZ. 

\m  Due  S&-21590  Filed  9-16-6&:  4:53  pnt| 
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Tits    secTton    of   tt>«   FEDERAL    REGISTER 
contafrs  cocumeots  other  than  rutes  or 
proposed  njtes  that  are  appicabie  to  t^e 
Dubitc    Notices  ot  r>eanngs  and 
investigations,   comrrunee  meetings,   agency 
ijecisions  and  rubngs,  delegations  ot 
auihonty.   fittng  o(  petrtions  and 
aoo'tcations   and  agency  statements  of 
ofganizalion   and  functions  are  examples 
0*    3ocuiT»ents   appearing   rn    tTiis   section 

DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

S«p!ember  16,  1983. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  coUection  of 
information  under  the  proviaiona  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  smce  the  last  list  was 
published-  This  list  is  grouped  into  new 
proposals,  revisions,  extenstons,  or 
reinstatmenta.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
col'ection.  (2)  Title  of  the  information 
collection;  (3)  Form  numberts).  if 
apphcable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  {7) 
As  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information:  (8) 
An  indication  of  whether  secton  3S04^h) 
of  F»ub.  L  96-511  applies:  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry, 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  ohtampd 
from:  Department  Clearance  Officer. 
USDA.  OIRM.  Room  404-W  Admin 
Bldg..  Washington.  DC  20250  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503,  Attn:  Desk 
Officer  for  USDA, 

I.'  you  anticipate  commenting  on  a 
aubrr'ssion  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
prcmptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
pof-sibie 


ELxisting 

Rural  Electricalion  Administration 

7  CFR  Part  1750-Acquistions.  MergHrs 

and  Consolidations — Telephone 

Prf>gram 

RKA  Form  507 

On  occasion 

Small  buainesses  or  organizations;  30 

responses;  480  hours 

Monte  Heppe.  jr.  (202}  Saz-aS-TO 

Extension 

Agricultural  Marketing  Service 
Grapes  Grown  in  a  Designated  Area 
of  Southeastern  California.  Marketing 
Order  No.  925 
Committee  forms  used 
On  occasion:  Annually 
Farms.  Businesses  or  other  for-profit; 
Small  businesses  of  organizations: 
4m  responses:  36  hours 
Virginia  M.  Olson  (202)  447-5057 
Agncultural  Markelmg  Service 
Lemons  Grown  in  California  and 
Arizona.  Marketing  Order  No.  910 
On  occasion;  Weekly  Annually 
Farms.  Businessesa  or  other  for  pnifit: 
80.119  responses:  11.805  hours 
Virgmia  Olson  (202)  447-5067 

Reviakm 

Farmers  Hume  Administration 
7  CFK  Part  1980-E.  Business  and 
Industrial  Loan  Program  449-2.  4.  22 
Recordkeeping:  On  o<;rflsgion: 
Monthly;  Quarterly 
State  or  local  governments: 
Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  18,681 
responses;  76.655  hours 

•  fdck  Holston  (202)  382-9736 

•  Agncultural  Markelmg  Service 

•  Navel  Oranges  Gmwn  in  Anzona  and 
De.signated  Part  of  California. 
Marketing  Order  No.  907 

•  Recordkeeping;  On  occasioi;  Weekly; 
Annually:  Daily 

•  Farms;  Businesses  or  other  for-profit: 
Small  businesses  or  organizations; 

•  210.309  responses:  25.177  hours 

•  Virginia  M,  Olson  (202)  447-5a'>7 
Donald  E.  Holcb«r. 

Ac'iT'ii  Departmental  Cleamnce  Officer. 
[FR  Doc  88-21500  Filed  9-20-8a:  B:45  amj 
Mi.MO  COOe  34tO-01-M 


Forest  Service 

Forest  Arterial  Route;  UInU  Natk>nai 
Forest.  UT 

AOeNCV:  Uinta  National  Forest.  USDA. 
Utah  and  Wasatch  Counties.  Utah. 
ACnOM:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service,  will  prepare 
an  environmental  impact  statement  for  a 
proposal  to  develop  a  Forest  Artcnal 
Route  running  north-south  within  the 
Uinta  National  Forest.  This  proposal  is 
in  response  to  direction  established  in 
the  Uinta  Natiunal  Forest  Land  and 
Resource  Management  Plan  and 
increasing  recreation  use.  Tht;  proposetl 
route  consists  of  existing  road  segments 
linked  into  a  single  travel  route  that 
would  provide  scenic  vistas,  expanded 
interpretive  services  and  facilities,  and 
increased  driving  for  pleasure  use 
opportumiies.  Such  a  roadway  would 
respond  to  growing  demand  for  such 
access  facilities  withm  the  Forest,  help 
disperse  user  concentrations  from  the 
Wasatch  Front,  and  facilitate 
implementation  of  the  Forest  Plan. 

A  range  of  alternatives  for  this 
proposal  wiU  be  considered.  One  of 
these  will  be  nondevelopment.  Other 
alternatives  will  consider  travel  routes 
that  servic  e  existing  use  facilities, 
mterpretative  services,  enhanced 
economic  opportunities  for  area 
communities,  unproved  access,  and 
facilitate  planned  future  resource 
developments. 

Federal,  State,  and  local  agencies. 
potential  developers,  organizations, 
landowners,  and  individuals  who  may 
be  interested  in  or  affected  by  this 
proposal  will  be  invited  to  participate  In 
the  scoping  process.  This  process  will 
Include: 

1 .  Identification  of  potential  pubhc 
issues,  management  concerns,  and 
resource  development  opportunities. 

2.  Identification  of  issues  lo  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by 
previous  environmental  analyses  and 
reviews. 

4.  Exploring  additional  altematives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
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alternatives  (i.e..  direct,  indirect,  and 

cumuliitive  effects  and  connected 
actions). 

6,  Delermmation  of  potential 
cooperating  agencies,  organizations, 
groups,  and  individuals,  and  the 
assignment  of  responsibilities. 

The  Fish  and  Wildlife  Service. 
Department  of  the  Interior,  and  the 
Federal  Highway  Administration  wiU  be 
invited  to  participate  as  cooperating 
agencies  in  evaluating  potential  impacts 
on  threatened  and  endangered  species 
habitat  if  any  are  found  to  exist  along 
the  proposed  route  aligrunenL 
DATE:  The  Supervisors  Office  in  Provo, 
Utah,  and  the  Ranger  District  offices  in 
Heber  City.  Pleasant  Grove,  and 
Spanish  Fork,  Utah,  will  hold  open 
houses  during  the  hours  of  IrOO  p.m.  to 
6:30  p.m.  on  Friday.  October  14. 1968.  to 
explain  the  alternatives  studied  in  detail 
and  receive  comments. 

The  analysis  is  expected  lo  be 
concluded  in  December  of  1988.  The 
draft  environmental  impact  statement 
should  be  available  for  public  re\iew  by 
February  of  1989. 

The  comment  period  on  the  draft 
environment  impact  statement  will  be  45 
days  from  the  date  the  Environmental 
Protection  Agency's  notice  of 
availability  appears  In  the  Federal 
Register.  It  is  very*  important  thai  those 
interested  in  the  management  of  the 
proposed  Forest  .Arterial  Route 
participate  al  that  time.  To  be  the  most 
helpful,  comments  on  the  draft 
environmental  impact  statement  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement 
or  the  merits  of  the  alternatives 
discussed  (see  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
nf  the  National  En\  ironmental  Policy 
Act  at  40  CFR  1503  31-  In  addition. 
Federal  cnurt  decisions  have  established 
that  reviewers  of  drafi  environmental 
impact  statements  must  structure  their 
participation  m  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  positions  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519,  553  (1978). 
Environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  staterr.ent.  Wisconsin  Heritages, 
Inc.  V.  Horns.  490  F.  Supp.  1334.  1338 
[EB.  Wis.  1980J.  The  reason  for  this  is  to 
ensure  that  substantive  comments  and 
objections  are  made  available  to  the 


Forest  Service  al  a  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  final. 

The  final  environmental  impact 
statement  is  scheduled  to  be  completed 
by  April  of  1989. 

ADDRESSES:  Don.  T.  Nebeker,  Forest 
Supervisor  of  the  Uinta  National  Forest 
is  the  responsible  official.  Written 
comments  and  suggestions  concerning 
the  analysis  should  be  sent  to  him  at  the 
Uinta  National  Forest.  PC  Box  1428.  B8 
West  100  North.  Provo,  I'r.ih.  84802,  by 
December  5,  19&6. 
FOA  FUfTTHEft  INFORMATION  CONTACT: 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Larry  B.  Call. 
Forest  Planner.  Umta  National  Forest, 
phone  (801)337-5780. 
SUPPLEMENTARY  INFORMATKHC  The 
Uinta  National  Fnre«t  Land  and 
Resource  Management  Plan  was 
approved  in  1985.  Standards  and 
guidelines  of  the  Plan  direct  the  use  of 
existing  and  future  developed  base 
areas  and  jumping-off  points  for 
dispersed  recreation  activities:  the 
expansion  of  auto  interpretation  tours; 
the  continued  management  of  areas  to 
the  highest  density  possible  to  meet 
Forest  ob)ectives:  and  to  supply  the 
Uinta's  portion  of  recreation 
opportunities  consistent  with  the 
coordinated  State-wide  program. 

Date  September  12, 19fl8. 
Don  T.  Nebeker. 
Forest  Supervisor. 

|FR  Doc  88-21585  Filed  9-20-88:  8:45  am) 
BIUJHG  CODE  341(>'11-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Subcommittee  on  Export 

Administration  of  the  Presidents 
Export  Council;  Partially  Closed 
Meeting 

A  partially  closed  meeting  of  the 
Presidents  Export  Council 
Subcommittee  on  Export  Administration 
will  be  held  October  20.  1988.  9:00  a.m. 
to  3:00  p.m.  The  open  session  will  be 
held  at  the  Herbert  C-  Hoover  Building, 
in  Room  4830.  14th  &  Constitution  Ave.. 
.NW.,  Washington,  DC  from  9:00  a.m. 
until  11:15  a.m.  The  remainder  of  the 
morning  session  (11:15-11:45)  as  well  as 
the  entire  afternoon  session  will  be 
closed.  Al!  sessions  will  be  held  at  the 
same  site. 

The  Subcommittee  provides  advice  on 


matters  pertinent  to  those  pnrtions  of 
the  Export  Administration  Act  es 
amended,  that  deal  with  United  State* 
policies  of  encouraging  trade  with  all 
countries  with  which  the  United  Stales 
has  diplomatic  or  trading  relations,  and 
of  controlling  trade  for  national  security 
and  foreign  policy  reasons. 

General  Session 

9:00-11:15  a.m.  Update  on  Export 
Administration  initiatives  and  selected 
status  reports  by  Ad  Hoc  Working 
Group  Chairpersons. 

Executive  Sessions 

1115-11:45 am.  and  l;3a-3«) p.m. 
Discussion  of  matters  property  classified 
under  Executive  Order  12356  pertaining 
to  the  control  of  exTJCrts  for  national 
security,  foreign  policy  or  short  supply 
reasons  under  the  Export 
Administration  Amendments  Act  of 
1979,  as  amended.  The  Assistant 
Secretary  for  Administration,  with  the 
concurrence  of  the  dGlcgate  of  the 
General  Counsel,  formally  determined 
on  October  27, 1987.  pursuant  to  section 
10(d)  of  the  Federal  Advisory  Committee 
Act,  as  amended,  thai  the  series  of 
meetings  or  portions  of  meetings  of  the 
Subcommittee,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552b(c){l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10(a)(1)  and  (a)(3|.  of 
the  Federal  Advisorj'  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public  A  copy  of  the  Notice  of 
Determination  to  c!o.se  meetings  or 
portions  thereof  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility.  Room  6628,  U.S  Department  of 
Commerce.  Washington.  DC.  The 
general  session  of  the  meeting  will  be 
open  to  the  public  and  a  limited  number 
of  seals  will  be  available.  To  the  extent 
time  permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting. 

For  further  information,  contact 
Sharon  Gongwer.  [202j  377-3856. 

Oato:  September  IS.  1988. 
Michael  E.  Zacharia. 
Assistant  Secretary  for  Export 
A  dministration. 

(FR  Doc.  Sft-21531  Filed  S~20-8B;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment,  Amendment  and 
Correction  of  Imports  Umtts  for 
Certain  Cotton,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
produced  or  Manufactured  In  Pakistan 

St-pteTiber  16.  19«a. 

agency:  Committee  for  the 

Impiementation  of  Textile  Agreements 

[CITA), 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing. 

amending  and  correcting  limits. 

EFFECTIVE  DATE:  September  23.  1988. 
AUTMORrrv:  Executive  Order  11651  of 
March  3.  1972,  as  amended;  Section  204 
of  the  Agricultural  Act  of  1956.  as 
amended  (7  US.C.  1854J. 
FOR  FURTHER  INFORMATION  CONTACT. 
.Anne  Novak.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  L'S.  Department  of  Commerce. 
(202)  3''7-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Cu-stoms  port  or 
call  (202]  343-6498.  For  information  on 
ernbarsioes  and  quota  re-openings,  call 
(202)377-3715, 

SUPPUMENTARV  INFORMATION:  The 
Governments  of  the  United  Slates  and 
Pakistan  agreed  to  amend  the  current 
bilateral  textile  agreement  to  establish 
and  amend  1988  limits.  The  limits  for 
categories  338  and  339  also  include 
adjustments  for  carryforward  used  in 
1987. 

A  copy  of  the  current  agreement,  as 
amended,  is  available  from  the  Textiles 
Division,  Economic  Bureau,  U.S. 
Department  of  State,  (202)  647-1998. 

A  description  of  the  textile  categories 
in  terms  of  TS.U-S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categones  with  Tariff 
Sohedules  of  the  United  States 
Annotated  [see  Federal  Register  notice 
52  FR  47745.  published  on  December  16, 
1987).  Also  see  53  FR  51.  published  on 
January  4.  1988. 
|am«»  H.  Babb. 

Chairman.  Committee  for  tfte  ImphmentaUon 
o*  Textile  Agreernenis. 

Committee  for  the  Implementation  of  Textile 
Agreements 

S*  ptember  16  i9aa. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington. 
DC.  20229. 
Dear  Mr.  Commissioner:  This  directive 
amend*,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  30,  1987  by  the 


Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concema  imports  into  the  United  Stales  of 
certain  cotton  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
Pakistan  and  exported  during  the  period 
which  began  on  lanuary  1,  1988  and  extends 
through  December  31, 1388- 

Effective  on  Sept  22. 1988.  the  directive  of 
December  30. 1987  is  being  amended  to 
establish  new  and  amend  current  limits  for 
certain  cotton,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textile  products  in 
Groups  I,  II  and  III  and  |o  amend  Ihe  limit  for 
Gi^up  U 

Also.  Category  360-R.  not  currently  in 
group,  la  being  added  to  Croup  I.  Categones 
200.  2m.  222-225,  227.  229  and  239  are  being 
removed  from  Croup  II.  and.  as  of  the 
effective  dale  of  'Jiia  directive,  are  no  longer 
subject  to  import  control  Categones  218,  219 
end  220  are  being  moved  from  Group  11  to 
C^roup  111.  Alt  import  charges  in  Categories 
2'_X).  201,  21^225.  227.  229  and  239  made  on  or 
lifter  fanuary  1. 1988.  and  up  fo  but  not 
including  the  effective  date  of  this  directive. 
shall  be  removed  from  Group  II-  All  import 
charges  in  Categories  218.  219  and  220  made 
on  or  after  fanuary  1. 1988.  and  up  to  but  not 
including  the  effective  dale  of  this  directive, 
shall  be  charged  to  the  limits  established  in 
this  directive  for  Categories  218.  219  and  220 
in  Croup  fll. 


Categofy 

PMw  and  amended 
limrts' 

Levels  m  Qroup  1: 
226/313 

75,484.147  square  yards 

338 

339 

650  000  dozen 

3«»-n« 

Group  II: 
300.301.314.317. 

326.  330.  332.  333, 
337   345.  349.  350. 
353.  354.  359.  380- 
362  369^5  »  and 
369-0  V  as  a  group. 
Sobtevel  in  Group  ii 
317  , ^ 

72.200.000  square  yards 
equivalent 

S.000.000  square  yaris 

Levels  m  Group  III: 
218 

219.-. 

220.       

4,000.000  square  yards- 
1.000.000  pourvls 
4.200.000  square  yards 
55  000  dozen 

607 



(»n/Mfl 

666 

3.250.000  pounds 

'  The  itrrxts  nave  not  been  adjusted  to  accouni  tor 
any  imports  exported  atter  Oecwnber  31.  196? 

*  In     Calego^     369-R.     orWy     TSUSA     r^jmber 
366  1955 

'  In     Category     369-S,     only     TSUSA     rwrnber 
366  2B40 

•  In  Category  369-0    all  TSUSA  numbers  except 

365  5615.  366 '720.  366  1740    366  1955    366  2020. 

366  2040,     366,2420,     366  2440,     366  2S40     and 
366  2860 

Textle  product  in  Categories  B07.  fil7  and 
650/850  which  have  been  exported  to  the 
United  Stales  pnur  to  January  1. 1968  shall 
nol  be  subject  to  this  directive. 

Textllle  product  m  Categories  607,  617  and 
850/850  which  have  been  released  from  Ihe 
custody  of  the  U.S.  Customs  Service  under 
the  provisions  of  19  US.C  1448(b)  or 
18Mfb)(lHA]  prior  to  the  efTcclive  dale  of  this 


directive  shall  not  be  denied  entry  under  this 
directive. 

Import  charge  already  made  to  Categories 
226  and  313  shall  be  opplied  lo  nearly  mer^od 
Categories  226/313. 

You  are  directed  to  charge  the  following 
amounts  to  the  Umits  established  in  this 
directive  for  Categories  607.  617  and  650/850 
These  charges  are  for  goods  imported  durmg 
the  period  fanuary  1. 1988  through  May  3t, 
1988. 


Category 

Amount  10  be  charged 

607 

„ 178,906  pounds. 

B60  . 

0, 

A 

1" 

In  addition,  you  are  directed  to  correct  the 
current  limit  for  Category  331  to  695,500 
dozen  pairs  (directive  duted  December  30, 
1987). 

The  Committee  for  the  Implemenlation  of 
Te.%tile  Agreements  has  determined  that 
these  actions  fall  with  in  the  foreign  afTairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
lames  H.  Babb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreement 
(FR  Doc.  88-21530  Filed  »-20~a8;  B  45  am) 
BILLIMG  CODE  SStD-DR-H 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Manufacturing  Board; 
Meeting 

agency:  Under  Secretary  of  Defense 
(Acquisition).  DoD. 
ACTION:  Notice  of  meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Committee  meeting; 

Name  of  the  Committee:  Defense 
Manufacturing  Board  (DMB). 

Dates  of  Meeting:  12  October  1988. 

Time:  0800-1600. 

Place:  Hyatt  Regency  Crystal  City, 
2799  |eff  Da\is  Hwy.  Arlington.  Va. 
summary:  The  Defense  Manufacturing 
Board  was  established  to  advise  the 
SF.CDEF  and  other  key  officials  in  DoD 
on  the  proper  directions  to  take  in 
maintaining  technological  leadership  in 
the  areas  of  manufaciurmg.  industrial 
productivity,  quahty  control,  and  the 
industrial  base.  The  Board  is  comprised 
of  top-notch  leaders  from  industry  and 
the  academic  community.  The  agenda 
for  this  meeting  will  focus  on  the 
problems  facing  the  manufacturing 
sector.  The  DMB  Administrative  Officer. 
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Mrs.  Sherry  Fitzpatnck.  may  be 
contacted  for  further  Information  at 
(703)  756-2310. 
LM.  Bymiin, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Departmem  ofDefawe. 
September  16. 1968. 

(FR  Doc.  86-21557  Filed  9-20-88.  8:45  ora] 
BILLING  CODE  SSIO-Ol-M 


Defense  Policy  Board  Advisory 
Committee;  Meeting 

ACTtON:  Notice  of  Advisory  Commiltee 
Meeting. 


v:  The  Defense  Policy  Board 
Advisory  Committee  will  meet  in  closed 
session  on  20-21  October  1988  in  the 
Pentagon.  Washington.  DC. 

The  mission  of  the  Defense  Policy 
Board  is  to  provide  the  Secretary  of 
Defense.  Deputy  Secreiar\'  of  Defense 
and  the  Und**r  Secretary  of  Defense  for 
Policy  with  indepenOHnt,  informed 
advice  and  opinon  concemmg  maior 
matters  of  defensp  policy.  At  this 
meeting  the  Board  will  hold  classified 
discussions  on  national  security  matters 
deolmg  with  evuiulion  of  tartical 
nuclear  planning  in  NATO.  US  space 
policy.  Soviet  strategic  programs,  and 
fadtities. 

In  accordance  with  section  lOfd)  of 
the  Federal  Advisorv-  Committee  Act, 
Pub.  L.  e2-4ft:J.  as  amended  (5  U5.C. 
App.  n.  (1982)).  it  has  been  determined 
that  this  Defense  Policy  Board  meeting 
concerns  matters  listed  in  5  U.S.C.  552b 
(c)tl)(1982).  and  that  accordingly  this 
meeting  will  be  closed  to  the  public 
l-M.  ByDum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
September  16. 1988. 

{FR  Doc  58-21558  Filtid  9-20-68;  8:4&«ml 
■ILLMO  COOC  StfO-Ot-W 


Defense  Science  Board  Task  Force  on 
Advanced  Navel  Warfare  Concepts; 
Meeting  Change 

ACTION:  Change  in  dale  of  Advisory 
Committee  meetmg  notice. 


SUMMAWr:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Advanced 
Naval  Warfare  Oincepts  scheduled  for 
September  22-23. 1988.  as  published  in 
the  Federal  Re0ster  (Vol,  53.  No  80. 
Pafie  14833-14834.  Tuesday,  April  26, 
1988.  KR  Doc.  88-9135)  will  be  held  on 
November  16-17. 1988.  In  all  other 


respects  the  original  notice  remains 

unchanged. 

IJDds  M.  Bynam. 

Alternate  OSD  Federal  Register  Liaison 
Officer  Deporfrrtent  of  Defense. 
September  16. 1968. 
(FR  Doc  88-21559  Filed  9-2(Wia:  Br45  am) 

BtLUNG  CODE  SSlO-Ot-H 


Defense  Science  Board  Task  Force  on 
Use  of  Commercial  Components  in 

Military  Equipment— Revisit; 
CanceHatton  of  Meeting 

SUMMARY:  The  meetiiij?  notice  for  the 
Defense  Science  Board  Task  Force  on 
Use  of  Commercial  Components  m 
Military  Equipment— Revisit  scheduled 
for  September  13.  1988.  as  published  in 
the  Federal  Register  [Vol.  53,  No.  140. 
Page  27549.  Thursday.  July  21. 1988,  FR 
Doc.  86-16428)  has  been  cancelled. 
Linda  M.  Byoum. 

A  Ui-nwie  OSD  Federal  Register  Liaison 
Officer.  Depcrtmeni  of  Defense. 
September  16. 1988. 

[FR  Doc.  88-21 560  Filed  9-20-48;  8:45  am| 
81UJHG  COOC  asi«-oi-«i 


Defense  Science  Board  Task  Force  on 
Strategic  Force  Modernization 
Program;  Meeting  Change 

ACTION;  Change  in  date  of  Advisor^' 
Committee  meeting  notice. 

summary:  The  meeting  of  the  Defense 

Science  Board  Task  Force  on  Strategic 
Force  Modemizaiion  Program  scheduled 
for  .\ovember  6-9.  1988.  as  published  in 
the  Federal  Register  (Vol  53.  No.  14i). 
Page  27549.  Thursday.  Julv  21.  1988,  FR 
Doc.  88-16434)  will  be  held  on 
November  2-3. 1968.  In  all  other  respects 
the  original  notice  remams  unchanged. 
Linda  M.  Bynum. 

Aliemcte  OSD  Federal  Register  Liaison 
Officer.  Deportment  of  Defense. 
September  16.  1988 

|FR  Doc-  68-21561  Filed  9-20-^88;  8:45  am| 
BILUMQ  CODE  Mt(M)1-ai 


DELAWARE  RIVER  BASIN 
COMMISSION 

Meeting  And  Public  Hearing 

Notice  is  hereby  given  that  the 
Delawarn  River  Basin  Commission  will 
hold  a  public  heanng  on  Wednesday, 
September  28.  1988.  beginning  at  1:66 
p.m.  at  the  University  of  Delaware's 
Capt.  lohn  Penrose  V'ii  Jen  Residential 
Conference  Center  in  Lewes,  Delaware. 
The  hearing  will  be  pari  of  the 
Conunission's  regular  business  meeting. 
which  is  open  to  the  public. 


An  informal  pre-meetmg  conference 
among  the  Commissioners  anu  staff  will 
be  open  for  public  observation  at  about 
lliK)  a.m.  at  the  same  location  and  is 
scheduled  to  include  a  Status  Report  on 
the  Upper  Delaware  Ice  jam  Project  an  :j 
a  discussion  of  the  Commission's  1988 
Water  Resources  Program. 

The  subjects  of  the  hearing  will  be  as 
foUowst 

Applications  for  Approval  of  the 
FoJIowing  Projects  Pursuant  to  Article 
J0.3.  Article  IJ  and/or  Section  3M  ofthr 
Compact 

1.  Philadelphia  District.  Corps  of 
Engineers  (Flood  Protection  at 
Tamaqua)  D-Ta-55  CP  (Revised)-  An 
application  lo  extend  Commission 
approval  for  a  flood  control  project  in 
the  Borough  of  Tamaqua  and  Walker 
Township  in  Schuylkill  County. 
Pennsylvania,  until  October  30. 1991. 
Since  its  approval  on  October  30. 198o. 
the  project  has  been  delayed  due  tu  lack 
of  financing.  The  applicant  is  now  ready 
to  proceed  and  has  requested  renewal  of 
docket  approval-  The  project  is  intended 
to  provide  100-year  flood  protection  lo 
315  residential  and  commercial 
buildings  in  the  Borough  of  Tamaqua 
The  buildings  are  affected  by  flooding  *'\ 
Wabash  Creek,  a  tributarv  to  the  Little 
Schuylkill  River.  The  proiecl  includes 
construction  of  a  diversion  structure  and 
a  2.917  foot  long  tunnel /conduit  system 
to  convey  flood  waters  from  Wabash 
Creek,  upstream  of  the  flood  prone  area. 
to  the  little  Schuylkill.  In  addition,  a  56 
foot  high  dry  dam  will  be  constructed  on 
North  Ward,  a  tributary  to  Wabash 
Creek. 

2.  Myerstown  Water  Authority  D-81- 
67  CP'RE.\E\\  AL  An  application  for 
Ihe  renewal  of  a  ground  water 
withdrawal  pro|ect  lo  supply  up  lo  33 
million  gallons  |mg)/30  days  of  water  lo 
the  applicant  s  distribution  system  from 
Well  Nofl.6and  8.  Commission  approv-i! 
on  October  26.  1983  was  limited  to  five 
years  and  will  expire  unless  renewed. 
The  applicant  requests  that  the  tot.il 
withdrawal  from  all  wells  remain 
limited  to  33  mfi/30  days.  The  project  is 
located  in  Jackson  Township  and 
Myerslown  Borough.  Lebanon  County. 
Pennsylvania. 

3.  Homestead  Water  Utility  Compavv. 
Inc.  IX~81~?3  CP  RE.f^EV^'AL  An 
application  for  the  renewal  of  a  ground 
water  withdrawal  protect  to  supply  up 
to  12.8  mg/30  days  of  water  to  the 
applicant's  distribution  system  from 
Well  Nos.  1  and  2.  Commission  approval 
on  June  23. 1982  was  limited  to  five 
years  and  will  expire  unless  renewed. 
The  applicant  requests  that  the  total 
withdrawal  from  all  wells  remain 
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l:m;ted  to  12  8  mg/SO  days.  The  project 
!3  located  in  Mansfield  Township. 
Burlington  County.  New  jersey. 

4  Borvugh  of  Kutztown  D-a3-23  CP 
RE.\'EVVAL  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
proiect  to  supply  up  to  17.93  mg/30  days 
of  water  to  the  applicant's  distnbutmon 
system  from  Well  Nos.  3A  and  5. 
Commission  approval  on  September  14. 
1983  was  limited  to  five  years  and  will 
expire  unless  reneWed-  The  applicant 
req Jests  that  the  total  withdrawal  from 
all  wells  remain  limited  to  60  mg/30 
days.  The  project  is  located  in 
Maxatawny  Township.  Berks  County. 
Pennsylvania. 

5  Telford  Borough  Authority  DS6-7 
CP.  An  application  for  approval  of  a 
grojnd  water  withdrawal  project  to 
supply  up  to  3.50  mg/30  days  of  water 
from  new  Well  No,  6  to  augment  the 
applicant's  existing  public  water  system. 
The  protect  is  located  approximately  800 
fee:  southeast  of  the  intersection  of 
Township  Line  Road  and  Route  309  in 
Miiltown  Township.  Bucks  County  and 

IS  located  m  the  Southeastern 
Pennsylvania  Ground  Water  Protected 
Area. 

6.  Camelback  Ski  Corporation  D-86- 
21  (Revised).  A  revised  application  to 
construct  a  0.4  million  gallons  per  day 
(mgd)  sewage  treatment  plant  to  serve 
the  Camelback  Ski  Area  and  Camelback 
Village  in  Focono  Township,  Monroe 
County  Pennsylvania,  The  revision 
involves  a  change  in  the  discharge 
lociition  from  an  unnamed  tributary  of 
Pocono  Creek  to  a  direct  discharge  to 
Pocono  Creek  via  force  main.  This 
change  resulted  in  the  relaxation  of 
NPDES  permit  limitations.  Thus,  the  0  4 
mgii    A/0  process"  approved  by  D-66- 
21  18  no  longer  necessary.  The  applicant 
plans  to  construct  the  plant  m  two 
phases.  The  first  phase  provides  for  high 
quality  secondary  treatment  of  0.2  mgd. 
anc  the  second  phase  is  designed  to 
provide  tertiary  treatment  of  0.4  mgd. 
Thf  existing  0.14  mgd  plant  will  be 
abandoned. 

"  Chalfonl->\ew  Britain  Township 
/<j:nt  Sei\^age  Authority  D-66-35  CP 
fRev.'sed/  An  application  to  revise  an 
approved  expansion  and  upgrading  of  a 
sewage  treatment  plant  to  reflect  a 
renited  flow  The  applicant  operates  a 
2  0  mgd,  secondary  treatment  plant  in 
Doyiestown  Township.  Bucks  County, 
Per.nsyivania.  The  applicant  obtained 
DRBC  approval  to  expand  the  plant  to 
treul  an  annual  average  flow  of  3.8  mgd 
and  to  provide  high  quality  secondary 
treatment,  but  the  plant  was  not 
constructed  .Now.  the  applicant  requests 
approval  to  construct  the  plant  to  treat 
40  mgd  and  has  submitted  the 
net  pssary  data  to  justify  the  rerating. 


The  revised  plant  is  designed  to  serve 
an  equivalent  population  of  40.000 
persons  in  Chalfont  and  New  Britain 
Boroughs,  plus  .New  Britain. 
Buckingham,  Plumstead,  and 
Doyiestown  Township.  Bucks  County.  In 
addition,  the  plant  is  designed  to  serve  a 
portion  of  Montgomery  Township, 
Montgomery  County,  Pennsylvania, 
through  the  year  1995.  Treatment  plant 
effluent  will  continue  to  be  discharged 
to  Neshaminy  Creek  at  River  Mile 
115.63-37.4. 

a.  Washington  Township  Municipal 
Utilities  Authority  D-S6-40  CP.  A 
revision  of  the  previously  submitted 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
lo  9.72  mg/30  days  of  water  to  the 
applicant's  distribution  system  from 
new  Well  No,  10  and  to  increase  the 
withdrawal  limit  from  all  wells  to  172.3 
mg/30  days.  The  project  is  located  in 
Washington  Township,  Gloucester 
County,  New  Jersey. 

9.  Northeastern  Power  Company  D- 
86-53  (Revised)  An  application  to 
modify  an  approved  water  withdrawal 
and  wastewater  discharge  for  a 
proposed  steam/electric  cogeneration 
project  located  in  Kline  Township, 
Schuylkill  County.  Pennsylvania.  The 
refuse  coal-to-energy  plant  is  designed 
to  generate  about  45  MW  of  electricity. 
The  applicant  previously  planned  to 
pump  0,64  mgd  of  mine  water  from 
subsurface  mining  shafts  and 
consumptively  use  approximately  0.64 
mgd.  Now.  the  applicant  proposes  to 
withdraw  only  about  0,112  mgd  from  the 
Sllverbrook  Mine  outfall,  and  to 
discharge  only  approximately  15.000  gpd 
to  the  Little  Schuylkill  River.  The  water 
conservation  resulted  from  a  change  to 
"dry"  cooling. 

10.  Hickory  Water  Company  D-S7-31 
CP  An  application  for  approval  of  a 
ground  water  withdrawal  project  lo 
supply  up  to  6.92  mg/30  days  of  water  to 
the  applicants  distribution  system  from 
new  Well  No.  5  and  existing  Well  Nos.  3 
and  4  not  previously  approved  by  the 
Commission,  and  to  increase  the 
existing  withdrawal  limit  from  all  wells 
lo  10.58  mg/30  days.  The  project  is 
located  in  Delaware  Township,  Pike 
County.  Pennsylvania. 

11.  h/orth  Penn  Water  Authority  D- 
87S2  CP.  An  application  for  a  new 
ground  water  withdrawal  from  Well  No. 
69  lo  augment  existing  ground  water 
supplies  for  the  North  Penn  Water 
Authority.  Approval  is  requested  lo 
pump  4.32  mg/30  days  from  Well  No.  69. 
The  welt  is  located  about  1650  feet 
southeast  of  the  intersection  of  Broad 
and  Main  Streets  in  Souderton  Borough. 
Montgomery  County,  in  the 


Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

12.  Smithfield  Township  Board  of 
Supervisors  D-68~42  CP.  An  application 
to  construct  a  0.1  mgd  sewage  treatment 
plant  lo  process  the  year  2005  flow  from 
1.250  residents  of  Smithfield  Township, 
Monroe  County.  Pennsylvania.  The 
proposed  treatment  plant  is  designed  lo 
provide  high  quality  secondary 
treatment.  Plant  effluent  will  be 
discharged  to  an  unnamed  tributary  of 
Sambo  Creek  in  the  Brodhead  Creek 
Basin.  The  plant  is  located  off  Lake 
Valhalla  Drive  in  Smithfield  Township. 

13.  Panther  Creek  Energy.  Inc.  D~83- 
46.  An  overhead  cable  crossing  to 
provide  B9/115  KV  of  electrical  supply 
to  the  Metropolitan  Edison  Company  for 
distribution  in  the  Tilden  Township. 
Berks  County,  Pennsylvania  area.  The 
proposed  crossing  will  extend  for  a 
distance  of  approximately  300  feet  from 
Port  Clinton  Borough.  Schuylkill  County, 
Pennsylvania  across  the  Schuylkill  River 
to  Tilden  Township,  Berks  County, 
Pennsylvania.  The  proposed 
transmission  line  crossing  is  located 
adjacent  to  a  Conrail  bridge  at  the 
confluence  of  the  Little  Schuylkill  River 
with  the  Schuylkill  River  in  the  Wild 
and  Scemc  River  Area. 

14.  Upper  Saucon  Township 
Municipal  Authority  T^SS-tT  CP.  An 
application  to  construct  a  2.0  mgd  (peak 
month)  sewage  treatment  plant  to  serve 
Coopersbutig  Borough  and  Upper  Saucon 
Township  in  Lehigh  County, 
Pennsylvania.  The  plant  is  designed  to 
provide  high  quality  secondary 
treatment  via  the  innovation  A/O 
process  which  features  microbiological 
treatment  in  anaerobic  and  oxic  zones. 
Plant  effluent  will  be  discharged  to 
Saucon  Creek  in  the  Lehigh  River  Basin, 
The  proposed  plant  is  designed  to  treat 
the  year  2005  flow  from  predominantly 
residential  sources. 

15.  G.R.O.  W.S.,  Inc.  D~8»-54.  An 
application  to  modify  the  service  area  of 
the  G.R.O.W.S.,  Inc.  wastewater 
treatment  plan  to  include  ieachate  flows 
from  expanded  landfill  facilities  at  the 
applicant's  Falls  Township,  Bucks 
County,  Pennsylvania  site  and  from  the 
nearby,  new  landfill  in  Tullytown 
Borough.  In  addition,  the  applicant 
desires  approval  to  treat  state-approved 
nonhazardous  wastewater  and  sludges 
from  other  sources  without  exceeding 
How  or  effluent  quality  limitations. 
Although  the  sources  have  not  been 
determined,  the  applicant  acknowledges 
that  some  of  this  waste  material  may 
originate  from  locations  that  are  outside 
of  the  Delaware  River  Basin.  The 
treatment  plant  is  designed  with  the 
Best  Practicable  Control  Technology 
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and  will  continue  to  discharge  to  a  man- 
made,  tidal  inlet  along  the  Delaware 
River  in  Water  Quality  Zone  2. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  David  B.  Everett 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  pnor  lo  the  hearing. 
Susan  M.  Weisman. 
Secretary. 
September  13.  1968. 
|FR  Doc  a&-21509  Filed  0-20-Aa:  0:45  am| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  ER88-570-O00  el  al  I 

Canal  Electric  Co.  et  al.;  Electric  Rale. 
Small  Power  Production,  and 
Interlocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Canal  Electric  Company 
IDocKel  No  ER8»-570-000| 
September  14. 19aa. 

Take  notice  that  on  August  19. 1S86. 
Canal  Electric  Company  (Canal) 
tendered  for  filing  a  Participation 
Agreement  (Participation  Agreement] 
between  itself.  Cambridge  Electric  Light 
Company  and  Commonwealth  Electric 
Company  which  implementti  the  terms 
of  the  Capacity  Acquisition  Agreement 
(FERC  Rate  Schedule  No.  21)  and  the 
Capacity  Acquisition  Conimi'ment  for 
Phase  I  of  the  Hydro-Quebec  Project 
(FERC  Rate  Schedule  No.  21. 
Supplement  No.  5).  Such  Participation 
Agreement  recognizes  the  purchase  of 
electric  energy  by  certain  rJew  England 
utilities,  including  Canal,  from  Hydro- 
Quebec,  a  utility  operating  within  the 
Province  of  Quebec.  Canada.  Canal  has 
requested  that  the  Commission  waive  its 
notice  requirements  pursuant  to  §  35.11 
of  the  Commission's  Regulations  in 
order  to  allow  the  tendered  rate 
schedule  to  become  effective  as  of 
October  1. 19B6.  the  date  on  which 
Phase  I  of  the  Project  began  commercial 
operation. 

Comment  date:  September  22, 1988,  in 
accordance  with  Standard  Paragraph  E 
al  the  end  of  this  notice 


2.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER8&-4«7-0«)l 
September  14. 1988. 

Take  notice  that  on  August  ^9, 19Sa, 
New  York  Stale  Electric  h  Gas 
Corporation  (N'YSEG)  tendered  for  filing 
information  and  an  amendment  to 
Article  3.2  of  the  May  2. 1988  agreement 
filed  in  this  docket  requested  by  the 
Commission,  after  finding  the  agreement 
between  NYSEG  and  Long  Island 
Lighting  Company  (ULCO)  for  the  sale 
by  NYSEG  of  firm  capability  and  energy 
lo  LILCO  was  deficient  with  respect  lo 
the  Commission's  Regulations. 

NYSEG  requests  that  the  60-day  filing 
requirements  be  waived  and  that  June  1. 
1938  be  allowed  as  the  eH'eclive  date  of 
the  filing. 

Comment  date:  September  22.  ISSS.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  New  York  State  Electric  &  Gas 
CorporatioD 

[Docket  No.  ERaa-468~O0O] 
September  14, 1968. 

Take  notice  that  on  AugMSt  29. 1988, 
,Mew  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
information  and  an  amendment  to 
Article  3.2  of  the  May  2,  1988  agreement 
filed  in  this  docket  requested  by  the 
Commission,  after  finding  the  agreement 
between  NYSEG  and  Orange  & 
Rockland  Utilities,  Inc.  (O&R)  for  the 
sale  by  N'YSEG  of  firm  capability  and 
energy  lo  O&R  was  deficient  with 
respect  to  the  Commission's 
Regulations. 

NYSEG  requests  that  the  60-day  filing 
requirements  be  waived  and  that  June  1. 
1988  be  allowed  as  the  effective  date  of 
the  filing, 

Comment  date:  September  22. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Delmarva  Power  &  Light  Company 

IDocket  No.  ER67-55ft-0O0  and  £186-11-0051 
September  15, 1988. 

Take  notice  that  on  September  6, 1988. 
Delmarva  Power  &  Light  Company 
(Delmarva  Power)  tendered  for  filing,  in 
accordance  with  the  Commission's  letter 
Order  of  July  26. 1988.  a  compliance 
report.  Delmarva  has  refunded  the 
excess  revenues  collected  with  interest 
through  August  23. 1988.  Interest  was 
refunded  in  accordance  with  §  35.19a  of 
the  Commission's  Regulations. 
Delmar\  a  has  also  filed  exhibits  in 
which  is  shown  for  the  affected  resale 
Customers  the  monthly  billing 
determinates  and  revenues  under  prior 
and  interim  rates,  the  monthly  revenup 
refund  and  the  monthly  interest 


computed,  with  a  summary-  of  such 
information  for  the  total  refund  period. 
Such  refund  was  made  on  August  23. 
1988  with  interest  calculated  through 
that  date. 

Comment  date:  October  3. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  'his  notice. 

5.  Kansas  Gas  and  Electric  Company 

IDocket  No.  ER8i>-259-^2| 
SeplemberlS.  1988. 

Take  notice  that  on  September  2. 1988. 
Kansas  Gas  and  Electric  Company 
tendered  for  filing,  in  response  to  the 
Order  on  Remand,  issued  |une  Z  1988.  a 
compliance  filing  reflecting  changes  lo 
reserve  margin  requirement  lo  the  City 
of  Augusta  and  demand  and  energy 
allucation  factors  reflecting  minimum 
billing  demand. 

Comment  dnte:  October  3. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Upper  Peninsula  Power  Company 

IDoiket  No.  Eai3-3O-000l 
September  15.  1988. 

Take  notice  that  on  September  8.  1<i88. 
Upper  Peninsula  Power  Company 
(Power  Company)  tendered  for  filing  an 
application  pursuant  to  section  203(a)  of 
the  Federal  Power  Act  seeking  an  order 
granting  authorization  to  reorganize. 
Power  Company  has  created  a  new 
corporation  named  Northern  Michigan 
Energy  Corporation  (NMECO)  for  the 
purpose  of  becoming  the  parent  of 
Power  Company  and  a  second  new 
corporation  named  UPPCO  Merger 
Company  (Merger  Co.)  for  the  purpose 
of  elTecting  the  reorganization. 
Presently.  Power  Company  owns  all  the 
outstanding  .stock  of  NMECO  and 
NMECO  owns  all  the  outstanding  stock 
of  Merger  Co.  Power  Company  is  not  a 
member  of  any  other  holding  company 
system.  This  application  is  for  whatever 
authorization  may  be  held  to  be  required 
under  section  203  of  the  Federal  Power 
Act  in  order  to  accomplish  the 
reorganization,  including  the  indirect 
"disposition"  of  Power  Company's 
facilities. 

The  Power  Company  is  incorporated 
under  the  laws  of  the  State  of  Michigan. 
with  its  principal  business  office  at 
Houghton,  Michigan.  It  is  engaged  in  the 
generation,  transmission  and 
distribution  of  electric  energy  in  all  or 
parts  of  ten  counties  in  the  Upper 
Peninsula  of  Michigan. 

Comment  date:  October  3. 198a  in 
accordance  ivith  Standard  Paragraph  E 
al  the  end  of  this  notice. 
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7.  Arizona  Public  S«vic8  Company 

I'Donket  No  EC8a-2<»-00n| 
September  15.  1988, 

Take  notice  that  on  September  1. 1988. 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  an  Appbcafion  for  the 
sale  of  APS'  19  5*.  ownership  share  of 
the  Westwmg  500/345kV  Transformer 
which  consists  of  four  (4)  single  phase 
power  autotransformers  lo<.ated  in  thf 
Vicinity  of  Sun  City  West.  Maricopa 
County,  Arizona  (Transformer).  APS  has 
determined  that  its  ownership  share  of 
the  Transformer  I3  excess  and  has  no 
poteitial  for  future  use  in  the  APS 
systf!m;  therefore.  APS  intends  lo 
permanently  dispose  of  and  sell  same  lo 
Tucson  Electric  Power  Company  (TEP) 
TEP  presently  owns  80,5^  of  the 
Transformer  and  has  determ.med  that  it 
needs  the  remainder.  No  customer  of 
either  Party  will  be  effected  by  the 
proposed  sale. 

Ccpies  of  the  fihng  were  served  upon 
TEP  and  the  Arizona  Corporation 
Commission-  Approval  of  the 
App.ication  is  requested  within  forty- 
five  451  days  from  the  date  of  filing. 

Ccmm^^nt  date:  October  3. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

8.  Idaho  Power  Company 

[Docker  No  ESa&-58-0O0j 
September  16.  1988. 

Take  notice  that  on  September  9. 1988. 
Idaho  Power  Company  filed  an 
application  with  the  Federal  Energy 
Regulatory  Comm.ission  seeking 
authoriry,  pursuant  to  section  204  of  the 
Fed*  ra!  Power  Act.  to  is<*ue  not  more 
than  SiSO.tXW.iO)  of  short-term  debt  or 
other  evidence  of  indebtedness  on  or 
before  December  31,  1989.  with  a  final 
maturitv  no  later  than  December  31. 
1990 

Comment  date:  October  ~.  1988,  in 
acccrdance  with  Standard  Paragraph  E 
at  tre  end  of  this  document 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fUing  should  file  a  motion 
to  ir  ter\ene  or  protest  with  the  Federal 
Ene"gy  Regulatory  Commission,  825 
Nor'h  Capitol  Street  \E..  Washington. 
DC  20428.  m  accordance  with  Rules  211 
and  214  of  the  Commisison  s  Rules  of 
Prac  tice  and  Procedure  (18  CFR  385.211 
and  385  214!  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  dare.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
profestants  parties  to  the  proceeding. 
An>  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  pubhc 

inspection. 

LoiR  D.  Casfaelt. 

Secretary. 

jFR  Doc.  68-21545  Filed  9-20-88;  8:45  am] 

enjjNO  cooc  <7)7-at-ii 

I  Dockat  Nos.  ER&8-600-000  •<  ail 

Florida  Power  Corp.  et  al.;  Electric 
Rate,  Small  Power  Production,  and 
Intertocklng  Directorate  Filings 

Sf-ptemtfer  14.  V.im. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Power  Corporation 
[Docket  No.  ER68-600-0001 

Take  notice  that  on  September  8,  1988. 
Florida  Power  Corporation  (Company) 
tendered  for  fding  a  prefiling  Settlement 
Agreement  made  and  entered  Into 
between  the  Company  and  its  wholesale 
customers,  the  Seminole  Electric 
Cooperative.  Inc..  the  municipal  electric 
utilities  of  th*i  Cities  of  Alachua,  Bartow, 
Chattahoochee.  Fort  Meade,  Gainesville. 
Havana,  Homestead,  Key  West. 
Kissimmee,  Lakeland.  Mount  Dora, 
Newberry.  New  Smyrna  Beach.  Quincy. 
Starke.  St.  Cloud.  Tallahassee,  Vero 
Beach,  Wauchula  and  Williston.  Florida. 
Florida  Municipal  Power  Agency.  Fort 
Pierce  Utilities  Authority,  lacksonville 
Electric  Aulhonty.  Lake  Worth  Utilities 
Authority.  Orlando  Utihties 
Commission.  Sebring  Utihties 
Commission.  Florida  Power  h  Light 
Company,  Reedy  Creek  Improvement 
District.  Tampa  Electric  Company  and 
Florida  Crushed  Stone  Company.  The 
Settlement  Agreement  effects  a  rate 
reduction  to  track  a  retail  rate  reduction. 
The  Company  requests  an  effective  date 
for  the  settlement  rates  of  January  1. 
1988. 

Comment  date:  September  29,  1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

2.  Pennsylvania  Power  ft  Light  Company 

[Dockel  No  t:Ra6-407-000| 

Take  notice  that  Pennsylvania  Power 
4  Light  Company  (PPAL)  tendered  for 
filing  on  August  la  1988.  and 
supplemented  on  September  2, 1988,  the 
First  Supplement  lo  a  Capacity  and 
Energy  Sales  Agreement  (Agreement), 
dated  January  28.  1988.  between  PPftL 
and  Baltimore  Cias  and  Electric 
Company  IBGAE).  which  was  filed  with 
the  Federal  Energy  Regulatory 
Commission  on  May  20.  1988. 

The  First  Supplement,  and  supporting 
material,  specify  certain  charges  under 


the  Agreement,  provide  support  for 
those  charges  and  provide  an 
explanation  of  certain  other  terms  in  the 
Agreement.  Under  the  Agreement.  PPftL 
will  sell  and  deliver  to  BG&E  5.94 
percent  of  the  net  capacity  and  energy 
output  of  each  unit  uf  PPfltLs 
Susquehanna  Steam  Electnc  Salion.  and 
PP&L  will  sell  to  BG&E  Daily  Generating 
Capacity  Megawatts  for  Pennsylvania- 
New  Ier5ey-Mar>'land  Interconnection 
installed  capacity  accounting  purpose*. 
PP&L  proposes  that  the  First  Supplement 
become  effective  when  the  Agreement 
becomes  effective. 

Copies  of  the  filing  were  served  upon 
BG&E,  the  Pennsylvania  Public  Utility 
Commission,  and  the  Maryland  Public 
Service  Commission. 

Comment  date:  September  21, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

K.  -Any  person  desiring  to  be  heard  or 
lo  protest  said  filing  should  file  a  motion 
to  inler\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washmgton. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  lo  make 
profestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
Lois  D.  CaffaelL 
Acting  Secretory- 
|PR  Doc  88-21548  Filed  9-20-88;  8:45  am] 

BILUMa  COOC  S71T-41-M 


lOocket  No«.  ERSft-ses-OOO  et  all 

Southern  Company  Services  et  aU 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  Company  Services,  Inc. 

(Docket  No  ER«e-565-000| 
September  15. 19BB. 

Take  notice  that  on  August  15,  1968, 
Southern  Company  Services.  Inc  acting 
on  behalf  of  Alabama  Power  Company, 
Georgia  Power  Company.  Gulf  Power 
Company  and  Mississippi  Power 
Company  (Southern  Companies) 
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tendered  for  filing  an  amendment  to  an 
Interchange  Contract  between  Southern 
Companies  and  the  City  of  TalUhassee. 
Florida  (City). 

The  Amendment  to  the  Interchange 
Contract  reflects  that  City  has  elected  to 
reduce  the  amount  of  long  term  capacity 
it  will  purchase  from  Southern 
Companies  during  the  years  1989 
through  1992.  The  Amendment  also 
provides  that  City  may  increase  the 
amount  of  long  term  capacity  to  be 
purchased  from  Southern  Companies  up 
to  25  megawatts  in  the  same  years  if 
Southern  Companies  agreed  to  such 
increase. 

Comment  date:  September  23, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Pennsylvania  Power  ft  Light  Compnay 
(Docket  No  ER88-M5-0001 

September  16,  1988. 

Take  notice  that  on  September  8. 1988. 
Pennsylvania  Power  ft  Light  Compnay 
(PP&L)  tendered  for  filing  (1)  a 
Settlement  Agreement  reached  with  its 
wholesale  customers  affected  by  the 
filing  and  (2)  revised  rate  schedules  in 
accordance  with  the  Settlement 
Agreement.  The  Settlement  Agreement 
is  filed  as  a  supplement  to  the  rate 
schedules.  The  affected  wholesale 
customers  are  the  Boroughs  of 
WatsontowTi.  Duncannon.  Blakely. 
Weatherly.  Schuylkill  Haven.  Perkasie. 
St.  Clair.  Catawissa.  Ephrata.  Lehighton. 
Hatfield.  Miffiinburg.  Quakerstown, 
Kutztown.  Olyphanl,  Lansdale,  and  to 
Sulhvan  County  REA  and  Citizens' 
Electric  Company  of  Lewisburg. 

THe  Settlement  Agreement  does  not 
change  the  level  of  the  rates  filed  herein 
but  defers  the  proposed  effective  date  of 
the  filing  from  September  30. 1988  to 
December  1. 1988-  The  Settlement 
Agreement  additionally  provides  for  (1) 
billing  credits  for  certain  demand  and 
energy  purchased  by  the  wholesale 
customers.  (2}  a  moratorium  on  rate 
increase  and  rate  complaint  filings.  (3) 
the  wholesale  customers'  commitment  to 
purchase  certain  demand  and  energy 
from  PP&L.  and  (4)  approval  of  certain 
accounting  and  ratemaking  treatment 
relating  to  depreciation  and  early 
redemption  premiums. 

Comment  date:  October  3, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Gulf  States  Utilities  company 

IDockei  No-  ES8e-59-0O0) 
September  16.  1968 

Take  notice  that  on  September  12. 
1988.  Gulf  States  Utilities  Company 
(Applicant)  filed  a  request  under  section 
204(a)  of  the  Federal  Power  Act  that  (i) 


the  Commission  grant  an  exemption 
under  5  34.2(a)(l](iv)  with  respect  to  a 
Nuclear  Fuel  Financing  A.rangement  not 
to  exceed  5200,000.000  in  the  aggregate. 
and  (ii)  the  Commission  authorize  the 
Application  lo  proceed  without 
obtaining  three  proposals  for  the  nuclear 
fuel  financing  arrangement  as  permitted 
under  §  34.2(b)(2)(B). 

Comment  date:  October  7, 1988.  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
lo  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  lo  be 
taken,  but  will  not  serve  lo  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbull, 
Sttretary. 
|FR  Doc.  BB-^1575  Filed  9-20-88;  8:45  am) 

ILUNa  CODE  S717-01-M 


(Project  No.  8133-0041 

B.  S.,  inc.;  Availability  of  the 
Environmental  Assessment 

Si^ptpmber  16.  Iflrifl 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Regulatory  Commission  s 
(Commission's)  regulations.  18  CFR  Part 
380  (Order  No.  486,  52  FR  47897),  the 
Office  of  Hydropower  Licensing  has 
reviewed  the  application  for  major 
license  for  the  proposed  East  Fork  Dilch 
Hydropower  Project  and  has  prepared 
an  Environmental  Assessment  (EA]  for 
the  project.  In  the  EA,  the  Commission's 
staff  has  analyzed  the  potential 
environmental  impacts  of  the  proposed 
project  and  has  concluded  that  approval 
of  the  proposed  project,  with 
appropriate  mitigation  measures,  would 
not  constitute  a  major  federal  action 
significantly  affected  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  1000,  of  (he  Commission's  offices 


at  825  North  Capilo!  Street.  NE.. 
Washington.  DC  20426. 
Lois  D.  Casbell, 

Secretary: 

|FR  Doc.  88-21574  Filed  9-20-88;  B:45  am] 

BIIXMG  COOE  S717-01-W 


I  Docket  Nos.  CP88-698-000.  et  al.] 

ANR  Pipeline  Co..  et  al.:  Natural  Gas 
Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  ANR  Pipeline  Company 

IDockel  No.  CP88-69S-0001 
Septembers,  1988. 

Take  notice  that  on  August  19.  1988. 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center.  Detroit.  Michigan 
48243.  filed  in  Docket  No.  CP88-898-O00 
a  request,  as  amended  August  26. 1988. 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  18  CFR  157.2a=).  for 
authorization  to  construct  and  operate  a 
new  sales  delivery  point  to  Michigan 
Gas  Company  (MiGas)  in  Cass  County, 
Michigan  under  the  blanket  certificate 
issued  in  Docket  No.  CPB2-480-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  ANR's  sales  to  MiGas 
are  made  pursuant  to  a  service 
agreement  dated  February  10, 1983,  and 
that  MiGas  has  requested  the  additional 
sales  delivery  point  in  order  to  extend 
natural  gas  service  to  the  Baldwin  Lake 
area  of  Michigan.  It  is  asserted  that  the 
maximum  daily  deliveries  at  the 
delivery  point,  which  would  not  exceed 
1,000  dt,  would  be  within  MiGas" 
currently  existing  peak  day  and  annual 
entitlements  from  ANR. 

Comment  dote:  October  30. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Great  Lakes  Gas  Transmission 
Company 

IDockel  No.  CP87-4-4-01J2I 
September  15. 1968. 

Take  notice  that  on  August  31. 1988. 
Great  Lakes  Gas  Transmission 
Company  (Great  Lakes),  2100  Buhl 
Building.  Detroit,  Michigan  48226.  filed 
in  Docket  No.  CP87-474-002.  a  petition 
to  amend  the  order  issued  February'  'i. 
1988.  in  Docket  No.  CP87-174-000.  * 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
petition  to  amend  which  is  on  file  with 


36620 


Federal  Register  /  Vol  53.  No.  183  /  Wednesday.  September  21.  1988  /  Notices 


the  Commission  and  open  to  public 
mspeciion. 

Great  Lakes  states  that  it  requests 
authorization  to  continue  the 
transportation  of  up  to  110.000  Mcf  of 
natural  gas  per  day.  on  an  intemiptible 
basis,  for  the  account  of  Ford  Motor 
Company  fFord),  until  Febniary  3. 1991. 
Greal  Lakes  further  slates  that  it  would 
contmue  to  receive  the  natural  gas  at 
Emerion.  Manitoba,  where  its  facilities 
interconnect  with  the  facilities  of 
TransCandadd  PipeLines  Limited  and 
would  transport  the  natural  gas  to 
existins!  point*  of  interconnection 
betw.'en  i!s  faci!i'_ies  and  .A.VR  Pipeline 
Company  near  MurtonviMe  and  Farwell. 
Michigan:  and  MuJiijjan  Consolidated 
Gas  Company  near  Belle  River  MiUs, 
Michigan. 

Cre-at  Lakes  states  that  pursuant  to 
the  order  of  February  3,  1986,  by  which 
the  Commission  authorized  the  present 
ser\'ice.  the  Commission  stated  that  the 
authorization  for  Great  Lakes  would 
terminate  on  the  earlier  of  one  year  from 
the  date  of  the  February  3.  1988.  order. 
nr  the  6a\e  that  Great  Lakes  accepts  a 
blanket  certificate  issued  by  the 
Commission  pursuant  to  S  284  221  of  the 
Comm-.ssion's  Regulations.  Greal  Lakes 
indicates  that  it  has  entered  into  a  letter 
agreement  with  Ford,  dated  August  12. 
1986.  which  implements  the  request  of 
Ford  "hat  regulatory  authonzatlon  for 
the  transportation  arrangements  to 
February  3. 1991,  be  requested.  Great 
Lakes  further  indicates  that  no  other 
changes  in  current  authorization  is  being 
sought,  other  than  the  continuation  of 
the  present  service  as  originally 
requested. 

Comment  date:  October  6.  19a8.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

3.  Eastern  Shore  Natural  Gas  Company 

(Docket  No  CP88-r31-000| 
September  15. 19aa 

Take  notice  that  on  August  29. 1988. 
Eastern  Shore  Natural  Gas  Company 
(Fastern  Shore],  P  O.  Box  615.  Dover. 
Delaware.  19903-0615.  fUed  in  Docket 
No.  CP8fl-731-^)(X).  a  request  pursuant  to 
§  157  205  of  the  Commissions 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157,205)  for  aulhorizaiion  to 
construct  and  operate  seven  sales  taps 
to  an  existing  resale  customer, 
Chesapeake  Uhlrties  Corporation 
fChesapeake),  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Fa=tern  Shore  proposes  to  construct 
HP.d  operate  three  sales  taps  for 
Delaware  Division  of  Chesapeake 


(Delaware)  one  for  Citizens  Gas 
Division  of  Chesapeake  (Citizens)  and 
three  for  Cambr.dge  Gas  Division  of 
Chesapeake  iCambndge)-  The  location 
and  estimated  volumes  for  the  proposed 
taps  are  as  {oliows: 


Custonw  and  3elwof> 

Estimated  volumes 

(MMeiu) 

porf»l 

SS 

Anno- 

al 

PMk 

Delaware  Ave . 
Pnscilta  St..  MKWIetown. 

DE _.^ 

Route    13.    Greenwood. 

OE  

11 
1 

13 

4.037 
336 

2.100 

137 
20 

Route     13.     Hafrtnglon. 

OE 

75 

Subtotal 

a 

6,479 

232 

Av9 .  »^ederal9burg,  MO.... 

10 

1^42 

tj 

S.«Mntn( 

10 

1J42 

15 

Cambndge  Ov 
Route  307.  Murtock.  MD. . 
br*wood  R<t,  Oofcitee- 

12      1.490 

174    M.M3 
5ia  1124.200 

18 

Route  392.  Hortock,  MO- 

SutoiotaL„ _ 

704   150.033 

16 

TaM 

739  I57.7S4 

Eastern  Shore  states  that  the  gas 
would  be  used  for  system  supply  and 
resold  to  residential  and/or  commercial 
customers.  Eastern  Shore  asserts  that 
the  volumes  delivered  would  be  within 
the  certtficated  entitlements  of  the 
customers  and  thai  the  impact  of  the 
seven  sales  taps  on  Eastern  Shore's 
other  customers  would  be  minimal. 

Comment  date.  October  30. 19a8.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  beard  ur 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  Rle  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  conlained  in  and  subject  to 


jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  heanng  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matlpr  finds  that  a  grant  of  the 
certificate  la  required  by  the  public 
convenience  and  necessity  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
beheves  that  a  formal  hearing  is 
required,  further  notice  of  such  heanng 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessasry  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  F^cedural  Rules  (18 
CFR  385.214}  a  motion  to  inter\'ene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor. 
the  proposed  aclivity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lots  D.  CasheU. 
Secretary- 

(FK  Doc.  aS-21547  Filed  9~20-aa.  8  45  am) 
BILUNO  CODE  aTir-at-u 


I  Docket  Nos.  CPSS-714-OOOet  al.l 

United  Gas  Pipe  Line  Co.  et  a!.;  Natural 
Gas  Certificate  Fiflngs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  United  Gas  Pipe  Line  Corapany 

[Dockei  No.  CP8«-7i4-000| 
September  13, 1988. 

Take  notice  that  on  August  24, 1988. 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478.  Houston.  Texas  77251- 
1478.  filed  in  Docket  No.  CP88~714-000  a 
request  as  supplemented  September  9, 
1988.  pursuant  to  %  157.205  of  the 
Commission's  Regulations  to  provide 
transportation  service  on  behalf  of  Tejaa 
Power  Corporation  (Tefas),  under 


Federal  Regirter  /  Vol.  53.  No.  183  /  Wednesday,  September  21.  1988  /  Notices 


3«621 


United's  blanket  certifiu«ite  issued  m 
Docket  Ho.  CP86-6-O0a  pursuant  to 
sectioD  7  of  the  Natural  Gas  Act.  all  as 
more  full;  eel  forth  in  Ihe  application 
which  is  on  hie  with  the  Commtssjon 
and  open  to  pubiic  inspection. 

United  requests  authonzalion  (o 
trani»port  on  an  inlerruptibie  basis,  up 
to  a  maximum  of  20.600  MMBtu  of 
natural  gas  per  day  for  Tefas.  a  marketer 
of  natural  gas.  frtMii  Bienville  Parish 
and/or  Caldwell  Parish.  Louisiana,  to  a 
point  of  delivery  in  Ouachita  Parish. 
Louisiana.  United  anticipates 
transporting  an  annual  volume  of 
7,519.000  MMBlu. 

United  slates  that  the  transportation 
of  natural  gas  for  Tejas  commenced 
August  1, 198a  as  reported  in  Dockei 
No.  ST8B-5195.  for  a  120-day  period 
pursuant  to  §  2S4.223(a)  of  the 
Commission's  Regulations  and  the 
blanket  certtfkate  issued  to  United  in 
Dockei  No.  CP88-6-00a 

Comment  date:  October  28.  1988.  in 
accordance  with  Standiird  Paragraph  G 
at  the  end  of  this  notice 

2.  TranscoBtioental  Gas  Pipe  line 
Coipomlioo 

IDocket  No.  CPeS^rfMV-OOOt 
September  14. 1968. 

Take  notice  that  on  September  2, 1988, 
Transcontinenlal  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  139a 
Houston.  Texas.  77251,  filed  in  Docket 
No.  CP88-76O-O00  an  application 
pursuant  to  section  7(cJ  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
(1)  constniction,  installation  and 
operation  of  new  mainline  loop  and 
compression  facilities  and  (2)  the 
rendition  of  firm  seasonal  transporlation 
for  certain  of  its  existing  customers 
located  in  Zones  1  and  2  of  Transco's 
pipelinp  sj-stem,  all  as  raor^  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Transco  proposes  to  construct,  install 
and  operate: 

■  15 17  miles  of  48-inch  pipeline  loop 
on  Transco's  mamlmf  downstream  of 
Station  90  (Milepost  811  13  to  Milepost 
B2G.30 — Marpngo  Count>',  Alabama). 

•  12  05  mih'S  of  42  inch  pipeline  on 
Transco  8  mamhne  downstream  of 
Station  130  (Milepost  1124  71  to  Milepost 
1136.76— Madison.  Elbert  and  Hart 
CounlJHS.  Geor^a). 

•  5,500  horsepower  of  new 
compression  at  Station  80. 

•  670  horsepower  of  additional 
compression  lupruting  existing  unit)  at 
Station  90- 

•  l.sao  bursepnwer  of  additional 
comprussionjuprsling  existing  unit)  at 
Station  100. 


•  12.600  horsepower  of  new 
compression  at  Station  110. 

•  670  horsepower  of  additional 
campi«ssion  lupraimp  existing  unit)  al 
Station  120- 

•  670  horsepower  of  additional 
compression  (upratmg  existing  unit)  at 
Station  130. 

■  12.600  horsepower  of  new 
compressioQ  at  StaCiou  130. 

•  12,600  horsepower  of  new 
compression  at  Station  140 

It  is  indicated  that  the  propo.<-ed 
facilities  would  cost  an  estunated 
Sr1O.34g.OOO  and  would  be  financed 
initially  through  sbort-term  loons  and 
funds  on  hand,  with  permant-nl 
finandrig  to  be  arranged  as  part  of 
Transco  8  overall  long-term  fmanang 
program.  Transco  indicates  that  it  seeks 
to  construct  the  proposed  facilities 
during  the  ISSi^  summer  coristruction 
season  so  that  the  facilities  may  be 
placed  in  service  b>  November  1. 1989. 

Transco  states  that  the  proposed 
facilities  would  enable  it  lo  render  firm. 
long-term  se&sonal  transportalion 
ser\Mce  of  up  to  the  dekalherm 
equivalent  of  167.000  Mcf  per  day  during 
the  peak  winter  months  of  December, 
January,  and  Februar>'.  and  up  to  150.300 
Mcf  per  day  dunng  the  shoulder  months 
of  November  and  March.  Transco 
asserts  that  the  proposed  incremental 
transportation  service  is  necessar>'  to 
meet  the  current  need  for  increased 
winter  service  for  customers  in  the 
southern  market  area  of  its  pipeline 
system.  The  customers  proposed  to  be 
served  with  the  new  seasonal 
transportation  service  and  the  specific 
volume*  nominated  by  each  are  hsted  in 
the  AppendLx  below.  Transco  stales  thai 
It  has  entered  mto  precedent  agrepments 
with  the  various  prospective  shipper? 
which  would  commit  Transco  to  provide 
the  seasonal  transportation  sei^'ice  for 
15  years,  beginning  on  or  about 
November!.  1989. 

Transco  proposes  to  render  the 
transportation  semoea  m  accordance 
With  agreements  betwe*»n  Transco  and 
pach  shipper  substantially  in  the  form  of 
the  pro  forma  fim  seasonal  gas 
transportHlior.  agreement  which  is 
included  m  Exhibit  P  of  Transco's 
appUcation.  Transco  notes  that  upon 
execution  of  actual  transportation 
agreements,  it  would  file  each 
agreement  with  the  Commission  as  part 
of  its  FERC  Gas  Tariff.  Original  Volume 
No.  2.  In  order  to  assure  its 
transportation  customers  of  maximum 
flexibility  and  the  ability  to  secure  the 
most  ecanomicaiJy  priced  gas  a\  ailable. 
Transco  requests  flexible  authority  to 
add  and  delete  receipt  points.  Transco 
states  that  it  would  file  by  Ma\  1  of 
each  year  appropnate  tariff  sheet 


revisions  to  reflect  additions  and 
deletions  of  gas  sources  and/or  reoeipl 
points  during  the  precedmg  12  month 
period. 

For  the  seasonal  transportation 
service.  Transco  proposes  lo  charge  an 
initial  monthly  rate  (rpservaMnn  charge] 
of  S6.60  per  Mcf  of  peak  month  contract 
demand.  Transco  state*  that  the 
proposed  reserx-ation  rate  reflects. 
among  other  things  the  seasonal  naturi' 
of  the  proposed  sen.  ice  and  thus,  is 
designed  tc  recover  the  cosi  of  servic»? 
attributable  to  the  proposed  mainlme 
expansion  usmg  the  fixed-vanable  rate 
design  melhodoiog>   In  addition  to  the 
reservation  charge.  Transco  proposes  lo 
charge  a  Commodity  Produoer 
Settlement  Paymer;!  Cbarpf..  which 
Transco  indicates,  is  set  forth  on  Sheet 
No.  12-E  of  Volume  No.  l  of  Transco's 
FERC  Gas  Tanff. 

Comment  dote:  October  5.  1988.  in 
accordance  *vith  Standard  Paragraph  F 
al  the  end  of  this  notice. 


a«Pper 


Atlanta  Gas  Ligtit  Co... 

Oy  o'Baio'd „. 

Clintof*  MswtMny  ...„„ 
City  o«  Commerce  — 
Crty  0'  Coinngto'i 


Shotf- 

mo^Ihs 


Fori  Mill  Naliita  Sas  AijOtor^  -. 

City  ot  f^rxintair  »nn 

Cply  oi  Greenwood-      

Crtv  O'  Greof  ,..._„_____ 

City  01  Kings  MounWin 

Crty  Df  Lawrenc^vtlte  ..._„ 

Dty  of  ue<if^on   _,__„„,. 

Lv'Kr'iOurg  Gas  Compaoy 

Crry  o'  Monfoe  . — 

Nath  Carolina  Natura)  Gas  Corp 
Ptedmorrj  Naiurat  Gas  CoTi  ... 
PdaiK  Sff-^fwe  of  Uorth  Carolme. 

City  o*  Shetoy     - _ - 

Sool^.  Oaf  j*<f»  f^^eime  Corp 

i^iy  01  Socal  CfCle 

Ctr>  of  Sugar  h«i    

Tfv-CojWy  Nalur*  Gbs  CD-  — , — 

Citv  of  Union-. 

jecge  Unaea  Dties  Gas  Co 

S  C    jnAM  Cdtes  Gas  Co 

Qt>  0)  AinOBT _ _ 


30.000 

7?  .000 

z.ooo 

1,000 

1.700 

1.S30 

390 

351 

1.500 

1J50 

2.500 

2.250 

250 

J?6 

1.S75 

1608 

1J»0 

900 

1.000 

900 

4.000 

3600 

950 

955 

1X)5» 

S63 

750 

srs 

16JO0 

14.670 

50.000 

•6,00c 

31.576 

Wilf 

£.000 

i.eoc 

IC.OOC 

6000 

250 

2P5 

1.000 

900 

050 

765 

1000 

•00 

3.800 

3420 

?50 

676 

600 

450 

3.  El  Paso  Natural  Gas  Company 

D'l!  l^el  \o  CPtte-7bl-(l001 
S**plemberl4. 1986 

Take  notice  that  on  September  6. 1988. 
FI  Paso  Natural  Gas  Company  fEl  Paso), 
P.O-  Box  1492.  El  Paso,  Texas' 799?e. 
filed  in  Docket  No  CP8e-76i-000  an 
application  pursuant  to  sections  7fb| 
and  (c)  of  the  Natural  Gas  .^ct  for 
permission  and  approval  to  abandon 
from  interstate  ser\'ice  certain  existing 
mainline  sas  compression  facilities,  with 


36622 Federal  Register  /  Vol.  53.  No.  183  /  Wednesday.  September  21.  1986  /  Notices 


associated  appurtenances,  comprising  a 
portion  of  the  Guadalupe  Compressor 
Station  (Guadalupe  Station),  Culberson 
County,  Te\as.  and  for  a  certificate  of 
pLiblic  convenience  and  necessity 
authorizing  El  Paso  to  construct  and 
operate  new  replacement  compression 
facilities,  with  appurtenances,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

EI  Paso  states  that  the  proposed 
abandonment  and  construction 
activities  are  specifically  designed  to 
allow  the  retirement  of  aged  facilities 
and  replacement  with  a  more  modem, 
automated  fdcihty  which  would  retain 
El  Paso  s  operational  capability  and 
which  would  improve  operating  and  cost 
ef^'iciencies  at  the  Guadalupe  Station.  El 
Paso  states  that  the  Guadalupe  Station 
facilities  which  are  proposed  to  be 
abandoned  consist  of  twenty-five 
reciprocating  compressor  units  totalling 
25  600  horsepower.  EI  Paso  explains  that 
th.?se  compressor  units  are  segregated 
between  the  'A  '  and  "B"  Plants,  which 
operate  m  parallel  service,  and  possess 
a  maximum  design  capacity  of 
approximately  1,224  MMcf  per  day.  El 
Paso  states  that  since  the  installation  of 
th>;  first  compressor  units  m  1948.  El 
Paso  has  continuously  utilized  the 
Guadalupe  Staiion  to  receive,  compress 
and  transport  natural  gas  in  interstate 
commerce  on  its  California  mainline 
system  for  ultimate  sale  to  El  Paso  s 
existing  customers.  Further,  El  Paso 
advises  that  its  facilities  located  at  the 
Guadalupe  Station  were  installed  as  a 
part  of  El  Paso  5  early  system  expansion 
projects 

El  Paso  slates  that  as  a  part  of  its 
ongoing  efforts  to  review 
comprehensively  and  evaluate  the 
operatiundl  efficiencies  of  its  total 
system,  including  both  its  transmission 
facilities  as  well  as  its  existing  gas 
supply  arquihition  facilities.  El  Paso  has 
reviewed,  inter  alia,  the  Guadalupe 
Si.ition.  El  Paso  explains  that  its 
periodic  review  is  essential  so  that  El 
Paso  can  determine  whether  its 
transmission  facilities  continue  to 
satisfy  El  Paso  s  corporate  goal  of 
obtaining  optimum  operating  levels  as 
well  as  meeting  El  Paso  s  economic 
re.^uirements  and  prudent  operating 
practices.  In  this  regard.  El  Paso  notes 
Ih  it  since  the  construction  of  its 
Guaaalupe  Station.  El  Paso  has 
essentially  been  required  to  operdte  the 
twenty-five  reciprocating  units  as  an 
in'egra!  part  in  the  overall  operation  of 
Its  Cahfornaia  mainline  system. 
MDreo\-er,  El  Paso  states  that  it  has 
determined  that  the  Guadalupe  Station 
would  continue  to  be  required  m  the 


daily  operation  of  its  interstate 
transmission  pipeline  system.  However. 
it  IS  stated.  El  Paso's  anticipated  future 
requirements  for  its  GuadhJupe  Station 
present  El  Paso  with  certain  fuel, 
operation,  and  maintenance 
considerations  that,  absent  a  positive 
resolution,  do  not  meet  El  Paso's 
corporate  goal.  More  specifically.  EI 
Paso  states  that  its  Guadalupe  Staiion 
presently  represents:  (1)  An  old.  high 
maintenance  facility  which  would 
require  significant  maintenance  and 
costly  repairs  in  the  near-term:  (2)  a 
remote  location  for  the  people  stafFing 
and  servicing  the  station:  and  (3)  a  large 
annual  fuel  requirement  due  to  its 
design  characlcrisdcs  Therefore.  El 
Paso  states  that  it  has  ascertained  that 
the  installation  and  operation  of  new 
compression  facilities,  in  replacement  of 
the  existing  Guadalupe  Station,  would 
reduce  its  fuel,  maintenance,  and 
operational  requirements.  Specifically,  it 
IS  stated,  a  new  compressor  unit  at  the 
Guadalupe  Station  would  facilitate:  (1) 
The  replacement  of  the  old  compressor 
units  and  reduce  annual  operation  and 
maintenance  costs  by  approximately 
Si. 751.600;  (2)  a  reduced  manning  level 
at  the  Guadalupe  Station:  (3)  a  reduction 
in  annual  fuel  consumption  of 
approximately  212.868,  MMBtu  per  yean 
and  (4)  the  modernization  and 
automation  of  the  Guadalupe  Station. 

El  Paso  further  states  that  in  order  to 
provide  El  Paso  with  a  total  solution 
cuneming  the  fuel,  maintenance  and 
operating  problems  associated  with  the 
existing  Guadalupe  Station.  El  Paso 
specifically  proposes  to:  (i)  Abandon  in 
place  the  twenty-five  compressor  units 
comprising  the  "A"  and  "B"  Plants  at 
the  Guadalupe  Station  at  a  cost  of 
approximately  58,055.575;  and  (ii)  install 
and  operate  one  new  GE  Frame  5  Model 
B  gas  turbine-driven  centrifugal 
compressor,  consisting  of  31,050  ISO 
horsepower,  within  the  existing 
Guadalupe  Station  yard  at  a  cost  of 
approximately  $13,968,450.  EI  Paso 
proposes  to  finance  the  construction 
cost  by  using  internally  generated  funds. 
El  Paso  advises  that,  under  the  existing 
operating  parameters,  the  replacement 
of  the  reciprocating  compressor  units 
with  the  new  compressor  unit  at  the 
Guadalupe  Station  would  not 
substantially  increase  the  capacity  of 
the  station. 

El  Paso  stales  that  the  proposed 
abandonment  and  construction 
activities  would  have  no  effect  upon  El 
Paso's  ability  to  render  natural  gas 
service  lo  its  customers  in  the  same 
manner  as  existed  prior  to  the  subject 
activities.  Further.  El  Paso  slates,  there 
would  be  no  adverse  environmental 


effects  upon  effectuation  of  (he 
abandonment  and  construction 
activities  proposed  herein,  Finally,  it  Is 
stated,  (he  proposed  abandonment  and 
construction  activities  would  not  require 
any  changes  in  El  Pasos  FERC  Gas 
Tariff,  and  no  material  change  if  El  Paso 
*B  average  cost-of-service  would  result 
therefrom. 

Comment  date:  October  S.  1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214] 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  lo  make  the  protestants 
parlies  to  the  proceeding.  Any  person 
wishing  lo  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  7  and  15  of  the  Natural  Gas  Act 
and  the  Commissions  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  invervene  is  filed  within 
the  lime  requried  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessary.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
Issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  lo  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 

%  157.205  of  the  Regulations  under  the 


Federal  Register  /  Vol    53.  No.  183  /  Wedne&day.  September  21.  1986  /  Notices 


36623 


Natural  Gas  Act  (Ifl  CFR  157  205)  a 
protest  lo  thf  request  If  no  protest  is 
filed  Within  the  tune  allowed  therefor. 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
lime  allowed  for  filing  a  protest.  If  a 
protest  IS  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest.  Lhe  instant  request  shall 
be  treated  as  an  apphcation  for 
authoriration  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  CasiMll. 

Acting  Secretory. 

|FR  Doc.  Sfi-21&4fl  Filed  9-20-88;  •:45  ftm| 

eiUjMS  COM  C71T41-M 


(Project Mot.  9933-002  et al.| 

Sinclair  Buckstaff,  Jr.,  et  al.;  Surrender 
of  Pre*tm*nary  Permits  and  Exemptions 

S^ptemlipr  14  1968, 

Take  notice  that  the  following 

preliminary  permits/exemplioos  have 
been  surrendered  effective  as  described 
in  Standard  Paragraph  I  at  the  end  of 
this  notice. 

1.  Sinclair  Buckstaff,  |r. 

[Project  No.  9ao3-0a2| 

Take  notice  that  Sinclair  Buckstaff.  Jr.. 
permittee  for  the  Road  Canyon 
Reservoir  No.  1  Dum  Project  No.  9R33, 
has  requested  that  hts  preliminary 
permit  be  terminaled.  The  preliminary 
permit  was  issued  August  za  1686.  The 
project  would  have  been  located  on 
Road  Canyon  Creek,  near  L^ke  City,  in 
Hinsdale  County,  Colorada 

The  permittee  filed  the  request  on 
August  8.  19H8 

2.  Sinclair  BucksUff.  Jr. 
IProjcci  No.  9934-OOZ  Colorndol 

Take  notice  that  Sinclair  BuckslaH.  jr.. 
permittee  for  the  Rito  Hondo  Reservoir 
Dam  Project  No.  9934.  has  requested 
that  hia  prehminary  permit  be 


terminated.  The  preliminary  permit  was 
issued  August  28, 1986.  The  project 
would  have  been  located  on  Rito  Hondo 
Creek  near  Lake  City,  in  Hinsdale 
County,  Colorado, 

The  permittee  filed  the  request  on 
August  8. 1988. 

3.  Sinclair  Buckstaff.  )r. 

IProject  No-  9936-002— Colorado! 

Take  notice  thai  Sinclair  Buckstaff.  Jr., 
permittee  for  the  McDonough  Reser\oir 
No.  2  Dam  Profect  No  9938.  has 
requested  that  his  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  August  28,  1986  The  project 
would  have  been  located  on  an 
unnamed  trtbutarx'  lo  Los  Pinos  Creek, 
near  Parlm.  in  Saguache  County. 
Colorado. 

The  permittee  filed  the  request  on 
Ai.i.7usra  1988, 

Slaodard  Paragraph 

1,  The  preliminary  permit/exemption 
shuU  remain  in  effect  through  the 
thirtieth  day  after  issuarK:e  of  this  notice 
unless  thai  day  is  a  Saturday.  Sunday  or 
holiday  as  described  in  18  CFR  385.2007 
in  which  case  the  permit  shall  remain  in 
effect  through  the  first  biifntiess  day 
following  that  day.  New  ajTplications 
involving  this  projecl  site,  to  the  extent 
provided  foj  under  18  CFR  Part  4.  may 
be  filed  on  the  next  business  day. 

Lois  D.  CaaheH 

Acting  Seavtary: 

[FH  Doc.  88-21M9  Filed  9-20^88;  8:45  am] 

BiLUNG  cooc  vtt-nt-m 


I  Oocttet  Nos.  ST8ft-454S-OD0  et  al.  ] 

Arkla  Energy  Resources  et  al..  Setf- 
lmplem«nting  Transactions 

Scpii^mber  16.  ISiffi. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implement€^d 
pursuant  lo  Part  284  of  the  Commission's 


Regulations,  and  sections  311  and  312  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA).' 

The  "Recipient"  column  in  the 
following  table  ladicate  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  tj-pe  of 
transaction.  A  "B '  indicates 
transportation  by  an  intersiaie  pipeline 
on  behalf  of  an  intrastate  pipeline  or  a 
local  distribution  company  pursuant  to 
§  284.102  of  the  Commission's 
Regulations  and  secUon  311{aKlJ  of  the 
NGPA. 

A  **C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distributum 
company  ser\'ed  by  an  interstate 
pipeline  pursuan:  lo  I  2M.122  of  iht- 
Commission's  Regulations  and  section 
311(a)(2I  of  the  NGPA.  In  those  cases 
where  Commission  approval  of  a 
transportation  mie  is  sought  pursuant  in 
i  2&4.123|b)t2).  the  table  lists  (he 
proposed  rate  and  the  expiration  date  df 
the  150-day  penod  for  stdfT  action.  Aii> 
person  seeking  lo  participate  in  the 
proceeding  to  approved  a  rale  listed  in 
the  table  should  file  a  motion  to 
intervene  with  the  Secretar>'  of  the 
Conumsison  on  or  before  October  6 
1986. 

A  "D"  jndicdtes  a  sale  by  an 
intrastate  pipeline  lo  an  interstate 
pipeline  or  a  local  dTStribution  company 
served  by  an  interstate  pipeline 
pursuant  lo  S  284.142  of  the 
Commission's  Regulations  and  section 
311(b]  of  the  NGPA.  Any  interested 
person  may  file  a  complaint  concerning 
such  sales  pursuant  to  i  284.147ld)  of 
the  Commissions  Regulations. 


'  Notice  at  s  trnnsactiao  doea  not  consutuie  a 
dtrYpimtiuTion  itiat  the  termi  and  conditiou  oi  Uw- 
prapofted  service  will  be  approved  or  th»«  the 
noticed  Qlmji  u  in  cooiptiance  w\ib  lUt 
CoRIIOiiWtJU'K  RcguULKiiu. 


Docfcat 

"^^                                     TmnspcrtBr,'»«ii«r 

Heoptent 

Dalafilad 

Subpan 

Tcanspor- 
EKOffsliQn        Ubon 
DM*         tateic/ 

STB&-t54i 
S16S~*b*7 

07-01-88 
07-01-88 

B 
R 

Conso<<Carted  E*son  Co  rt  NY.  Inc 

ConnecTici/t  L/ght  &  Power  Co 

07-01-88    B 
07^)1-68    B 

07-01-88  a 

07-01-88     B 
07-01-88     B 
07-01-88     C 

07-01-88  1  a 

Q7-01-8B     B 

07-01.86  1  S 

Art,*  Ffwtf;*  RftSTHifC***                      

srse-^&46 

A.'VLB  tnwgv  ResOwfCes __. .„„..,.,,,  ....... 

STW-d^W 

' 

STea-4561 

Tr»mu-nrT^»n^»nti»l  r,fls  PfMt  1  Ht  CO^ 

Atlania  Oas  u^nt  Co 

STBa.4552 

Wintefshatt  Pipeline  Corp , ___ 

T«w>n#»<iftiM>  P.p*>hr»t>  Cj^rp   ,  ,  ,,_,.„ 

Sr6a-4553 

Rrntatrtf?  O^n  <~-o 

STB8-45S« 

Fnitl  On»  Gas  do..  •!  nl 

' 

STB8-4555 

AMR  Pipt^fcnP  r..^                      _ 

WiRTCMisn  Gas  Go 
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Docttei 

NC  ' 

Tfansporte»'se<lef 

««^ 

Oalaaad 

Subpan 

Transpor. 
Expirabon  ,      tabon 
Data  *        rata  («/ 
1    MMBtuI 

STefl-4556 

ST9»-4557 

ST98-4559 

?*^H  -1  —  : 

S '88- 456^ 
S '98- 4568 
Sr98-4569 
S"r88-45"^0 
ST88-45T1 
STSe-4572 
ST9«-d573 
S-' 98-45^4 
3^38-45^5 
STS8-45^6 
ST9a-45T7 
ST98-4579 
3T5S-4573 
S"^  98-4580 
S'98-i58i 
3T98-4582 
ST98-4583 
ST98-45&4 
S'98-1595 
3  "9^-1  ^.86 

07-01-88  1  S 
07-01-88  1  G-S 
07-01-88  1  B 
07-01-88     G-S 
07-01-88     G-S 
07-01-88  j  G-S 
07-01-88     B 
07-01-88  1  G-S 
07-01-88  1  B 
07-01-88     B 
07-01-88     B 
07-01-88  1  B 

Pan^arv1lfl  PaOAf^  Pin«  1  «i  rn                                     

Norttwn  Imlara  Public  S«vtoa  Co 

-^--^-.-!W  F;»<t*ifn  Pip*i  1  ir»rn 

Archar  OanMs  MUand  Co 

Long  Isiwid  UghUng  Co 

-i.-ri^  j.p'  -■3"S"iiss.rjnC0 

S,-,/'^.-"  Nafj-a    jds    -■■■      . _„, 

At^nttt  r.|^  \  ighl  no              ,  , 

aNB  P-rn^im*"  ■'.-,                                                 ,    , 

ANQ  =>0eP(06  Co    ...        

Wisa>ftsin  Natural  Gw  Co - 

07-01-88 
07-01-68 
07-01-88 
07-01-88 
07-01-88 
07-01-68 
07-01-68 
07-01-88 
07-01-68 
07-01-88 
07-01-88 
07-01-88 
07-01-88 
07-01-68 
07-01-68 
07-01-88 
07-01-88 
07-01-88 
07-01-68 
07-01-68 
07-01-68 
07-01-88 
07-01-68 
07-01-68 
07-01-88 
07-01-88 
07-01-68 
07-05-68 
07-05-88 
07-05-68 
07-05-68 
07-05-88 
07-05-88 
07-05-88 
07-05-68 
07-05-88 
07-05-88 
07-05-86 
07-05-86 
07-05-68 
07-05-68 
07-05-68 
07-05-68 
07-05-88 
07-05-88 
07-05-86 
07-05-88 
07-05-88 
07-05-86 
07-05-86 
07-05-88 
07-05-86 
07-05-86 
07-05-88 
07-05-88 
07-06-88 
07-08-88 
07-05-88 
07-05-88 
07-05-88 
07-05-88 
07-05-88 
07-05-88 
07-05-88 
07-05-88 
07-05-88 

a 

B 

B 

B 

B 

B 

B 

G-S 

B 

B 

B 

B 

B 

I 
B 
B 
B 

B 

a 

B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 

a 
a 

B 
B 
G 
G 

a 
a 
a 

G 

a 
c 

G-S 
G-S 

c 

A',:^    :  r^„r.^ 

AMAX  MnMx  nnmv«HV  Inr 

Cmman-^Mferaon  Counlrtes  Gu  Oak 

OaHon  IMMas „... 

Sfx.theff'  Nd!..'-^!   J-1S            

Allantt  Gas  UgW  Co 

AUanla  Gas  Light  Co 

WooAMfd  Plpofcno,  Inc „.„_„....„„^ 

South.er"  Salural  Gas  I-2  „„„-.„.^ ..^...^ 

Wooc^Mvd  PipoMno.  loc _„„„..„_„„. 

.f#<fpAr  l^Vtli^inf  fVfffnl 

5out^ef'■  Na*..'a'    ^as           , 

3'9B-l5e^ 

3"98-t5'^8 

Oty  D(  Eaiomon „ 

3'3a-l599 

3-98- -o^- 

3-98-15^(2 

Tgias  Easlern  T'ansmissKXi  Corp „ , 

Te.as  Easferr  '-a-si-usswsn  C<XD 

PMacMphiB  Gas  Woilts.  Inc 

PMBctalpnia  Gas  Worts.  Ine 

3-98-1^91 

3*98-1594 

3-98-1535 

3 '98-1 5  36 

S'9a-l5y7 

long  Wand  bglmng  Co 

STS8-41599 

PMacMphis  Gas  Worts.  Inc 

PulaaW  Natural  Gas 

Southam  Connecttcul  Gas  Co 

Rochester  Gas  A  Electric  Corp 

ST88--1600 

ST98-d60l 

S-98-16C2 

3T98-.-.601 

3T68-^^4 

5^98-^-605 

CtMrmai  Industrtos  Gas  Co 

5^88-^606 

Tiii^is  FAilRfn  Trir.*mi<;,<wrto  P/ifp         

Southern  indnna  Gas  A  Electnc  Co 

5Ta&-'.6CT 

Tfl<3?;  FailHfi-r  Tr3n<;fni<i.iaTO  rfirp         

NatKMial  Fuel  Gas  Distrtbuiion  Coro 

5139-^608 

T  W  PNIIips  Gas  A  ON  Co 

ST8e-^609 

T©x;»s  Faitsfi  TranimKitufvi  Hfvp 

Oty  of  Cairo      

Oty  01  Enliekl      _ 

STae-iSia 

r^Kfls  F;i<;tPfn  Tran«fTn*iBuin  rj-.fp      

ST 98-46 M 

STS8  4612 



3^33-46^3 

ST98-46M 

PNIads'p'iia  Electnc  Co „ 

3-99-46-5 

S' 39-46 16 

3'88-d6t7 

Texas  Eastern  T'ansmissior  Corp ™„      „ 

3-98-15 1 9 

Texas  Eastern  T'artsmissKjn  Cofp  ....          __.« 

Conneclicul  Nannl  Gas  Co>v . 

Conciaclicul  NaUal  Gas  Coip 

City  of  GrayviHe  Public  UtMy 

S'98-4619 

Te«a3  tasiecn  T-ansmisson  Corp  ,,..         „„    ..„„ 

S'98-4  52C 

Texas  taslern  T'ansinisston  Co*p 

Te.AS  Fa.slflfn  TransniHuonn  C/yp     

Tsitss  Fstlftfn  7ran«iTi»«»«rwi  r<yp     

S'' 98-4  52 1 

ST98-45^2 

Connecticul  Ugtit  &  Powar  Co 

Houston  Pipe  Una  Co 

S'98-4523 

"^flxi^d  FantPfT  Trfln«mHW.nn  Tyvp       

5^88-4-524 

Natural  r,;(<i  PippltoB  nn    pt  AmoncS  .,.._ 

5T9e-4  525 

AIM  rifwiaMi  rn 

STSe~4-526 

ANB  P;nfltin*!  Cr) 

PtMNps  Natural  13as  Co 

5T^-4-:2' 

ANR  Picwiinfl  r.f)                                                            

Hydrocarbon  Oevatopmant  Corp 

Rochaatar  Gas  S  EtocMc  Corp .  at  al 

5T38-4^2^ 

5"'98-4'i29 

ST38-4.i30 

T«nn*«i<ww  na<;  Pipflfcns  Ct% 

T;»M  P,po(io*>  fn                          

friiRfHgan  Gan  Ca 

3TB6-4'i3i 

S-99-4ti32 

AsanniaHMI  Naairal  0*«  rvi   k^ 

ST8&-4633 

Wiliiami  Njitmal  On*  Ca 

ST98-4634 

Tamaaaaa  Gas  Pfpaina  Co 
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Docfcel 
No.' 

Tranaporter/seHer 

Hecpaeri 

Data  KM 

Subpart 

Xrar^SPO*- 
Expiration        lation 
Date*         rate  fe/ 
MMBlu) 

STae-4635 

BlS^op  Pipeline  Corp 

Cascade  Natural  Gas  Corp .. 

07-05-88 
07-05-88 
07-05-88 
07-05-88 
07-07-88 
07-07-88 
07-07-88 
07-07-88 
07-07-88 
07-07-88 
07-07-68 
07-07-88 
07-O7-B6 
07-07-86 
07-06-86 
07-06-88 
07-06-88 
07-08-88 
07-06-88 
07-07-88 
07-07-88 
07-07-86 
07-07-88 
07-07-86 
07-07-88 
07-07-88 
07-08-88 
07-08-88 
07-08-86 
07-08-86 
07-08-86 
07-08-88 
08-08-86 
07-08-86 
07-06-86 
07-11-86 
07-11-88 
07-11-88 
07-11-88 
07-11-88 
07-11-88 
07-11-88 
07-11-88 
07-11-68 
07-11-88 
07-11-68 
07-11-68 
07-11-88 
07-11-88 
07-11-88 
07-11-88 
07-11-88 
07-11-88 
07-11-88 
07-11-88 
07-12-88 
07-12-88 
07-12-88 
07-12-88 
08-12-88 
07-12-88 
07-12-88 
07-12-68 
07-12-88 
07-13-88 
07-13-88 
07-14-88 
07-14-88 
07-14-68 
07-14-68 
07-14-88 
07-14-88 
07-15-88 
07--.5-88 
07-15-88 
07-15-88 
07-15-88 
07-15-88 
07-15-88 

i 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

B 

a 

• 

G-S 

a 
a 

B 

B 

a 
c 

G-S 
B 

a 

B 

B 

B 

G-S 

G-S 

G-S 

B 

B 

B 

B 

a 
a 
a 

a 

B 
B 

B 
B 
B 
B 
B 
B 

c 
c 
c 

B 

G-5 

B 

B 

B 

Q-S 

G-S 

G-S 

B 

G-S 

B 

c 

C 

C 

B 

G-S 

G-S 

a 

G-S 
B 
B 
B 

ST88-4636 

Norttitwest  Pipeline  Co „ 

ST88-4637 

WiNuifTMt  NAhmi  r;a*  rn 

ST8e-4638 

ST88-4639 

WiHjim*  WnMrm  a««  nn 

ST88-4640 

Unrted  Gas  Pipe  Lme  Co      

ST8ft-4641 

UnilRrt  aa<!  Pip*,  lirwr^        _ _ 

STa8-4642 

UfWfylrta^i  Pipp  l*i«rn        

ST88-4643 

UnrtBrt  rus  Pip*.  1  mfl  r.rt . 

Arco  CM  &  Gas  Co 

ST88-4644 

UnrtBrt  aM  Pip*.  1  ifw  Hft           }, 

ST88-464S 

ST8S-4646 

UnrtedGMPip..lm«r^ 

Nerco  Oil  and  Gas  inc 

STa8-4B48 

UnrteO  Gas  Pioe  una  Co 

Nerco  Oil  and  Gas.  Inc „      „ 

STSe-4650 

ST8«-465l 

Xaxas  Gas  Xransmission  Corp „            „    ^ ^. 

Xexas  Gas  Xransnussion  Corp _     i_ 

Natural  Gas  Ppeftrw  Co  o(  Amenca .*., 

Xenoessee  Gas  Pipeiifie  Co I., 

SouthemGasCo 

, 

ST68-4652 

ST88-4653 

Cincinnati  Gas  and  Electnc  Co. 

ST88-4654 

ST88-4655 

ChevronU5A 

ST66-4656 

Co*or»*o  iniefsiate  Gas  Co.-.        „ ^J 

ST88-4657 

CokxsOo  iniefsiate  Gas  Co.     ~        ^ 

ST88-4658 

Cotofsoo  Interstate  Gas  Co.       ^, 

Access  Energy  Pipeline  Cofp 

Soutfiem  Cahfomia  Gas  Co- 

City  of  Laurens „    . 

Nonhem  Natural  Gas  Co       ^ 

ST88-4659 

Cotorooo  Interstate  Gas  Co ^ 

ST88-4660 

Xranscontirteniai  Gas  Pipe  Una  Cofp. , 

Ssagul)  Shoreline  System „,_      . „, 

ST68-4661 

ST88-4662 

Xennessee  Gas  Pipeline  Co,- 

Citizens  Gas  Sopp»y  Corp .... 

ST88-4S63 

Algonourn  Gas  Xransmission  Co ™. ___„       -„ 

ST88-4664 

ST88-4665 

Transanwncan  Gas  transmsaion  Corp 

ST88-4666 

ST8»-4667 

Xninhhne  Gas  Co ;, 

CityolCoHax _ _. 

STee-4668 

ST8e-4668 

United  Gas  P«m  bne  Co. -— ^, 

Laser  Martetmg  Co 

Enron  Gas  Marketing 

Naga/a  Mohawk  Power  Corp 

Philadelphia  Etectrte  Co 

ST88-4670 

ST88-4672 

Xexas  Eastern  Xransmission  Cofp .„ ., 

Xaxas  Eastern  Xransmisson  Corp                       „ 

ST88-4673 

STe8-4674 

ST88-4675 

ST88-4676 

Xexas  Eastern  Xransmission  Corp „                         _, 

Xexas  Easlem  Xransmisswi  Corp ^ 

Xexas  Eastern  Xransmission  Corp  ...„       „ 

ST88-4677 

ST8e-4678 

ST88-4679 

Xexas  Eastern  Xransmission  Corp  ,    ..„...„..  .^ 

5188-4680 

Xexas  Eastern  Xransmission  Corp ™_.._™....        «, 

ST88-4681 

Xexas  Eastern  Xransmission  Corp „„„             _ 

UGlCorp 

5X88-4682 

Xexas  Easlem  Xransmission  Corp „      .. .1 

Xexas  Faslfim  Xfnnsmis-wwi  r^rp               _ 

5X88-4663 

SX88-4684 

SX88-4685 

PNladelphis  Electnc  Co        

SX88-4686 

5X88-4687 

SX88-4668 

5X88-4689 

Detht  Gas  Pipehnft  Crvp 

SX 88-4690 

Othi  Gas  Pipf^hrw)  Cnrp 

12-08-68 

35  00 

SX86-4691 

Natural  Gas  Pgieime  Co  o(  Amerfca..     .„ 

Pacific  Gas  and  Electric  Co , 

ST68-4692 

Natural  Gas  Pipeline  Co  of  Amenca „ „ 

SX88-4693 

SX88-4694 

SX88-4695 

I  )n.l(Wl  fiaK  PipA  1  inn  Cj^         ,_ _ 

Entex.  Inc 

E.I  Ouponi  Oenemours  A  Co 

5XSS-4696 

I  tnrtort  (^a*  ftp«  1  inft  rn         

ST8S-4697 

SX68-4698 

ST88-4699 

Associated  "ntrastaie  Pipeline  Co 

SX88-4700 

ST86-4701 

Unrted  Xexas  Xransmission  Co .. 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Texas  Eastern  Xransmission  Corp 

National  Fuel  Gas  Distnbution  Corp 

Texaco  Gas  MarVetmg.  Inc  

5X88-4702 

OasfS  Ptpe  Line  Co „_.       „    „      „_„           ^ 

5X88-4703 

HniiKtnn  Ptftf.  I  ,nf  Cn                       ,                 ^ 

ST88-4704 

5X88-4705 

SX88-4706 

X*Kin«<!M**t  Oat  P.p**fw.  r^}    , 

5X88-4707 

5X88-4708 

Connectaut  Natural  Gas  Corp — - 

North  Atlantic  Utilities.  Inc _„-.-.. 

5X88-4709 

Xennessee  Gas  Ptpetine  Co ,..,.„ , -, 

X«nrwMWi*v»  fla^i  P>pi»lirwi  CJ} 

5X88-4710 

5X88-4711 

SX8«-47t2 

TaMrw)iff}<Mf  ^Att  Pfp9l>rTfl  Co 

Public  Servica  Elec  &  Gas  Co..  el  al 

Tenngascc  Corp - 

Petrofina  Gas  Pipeline  Co .... — .-.- ,. 

SX88-4713 

STa8-4M4 

Natural  Gas  Pipeline  Co  ol  Amartna 
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Docfcef 
No.' 


Trafispofle<'s«l«f 


ST98-4716  I 

ST8a-4'-' 

3*56-4 ■2- 

S"B8-A^24 
5'96^^25 
5'88^^2S 

5'88-^*28 
5*6a-»*29 
=•38-4-30 
5'fi8-4731 

S'sa-:-52 

5'8a-4-33 
5-88-4  7  3* 
S-88-4735 
S-8e-»736 

5T8a-4737 

3-8e-i73e 

3-88-4-39 
3'S8-4  74;: 
S-88-1741 
ST98-J742 
=188-4743 

STad-4744 
5-88-4745 
ST88-1746 
5^88-4747 
5-88-4748 
S-a«-4743 
5-38-4750 
5:"  38-4751 
3-38-4752 
3T38-475J 
3*38-4754 
ST38-4755 
5T38-4758 
5T88-4757 
5*38-4758 
S-88-4759 
5*88-4760 
3*88-4761 
3*88-4762 
3*88-4763 
3*38-4-64 
5*98-4 -65 
5738-4-66 
3TS8-4  76- 
3T88-4-5a 
5188-4769 
ST88-47-0 
S-88-47-1 
ST88-4772 
ST9S-17-3 
ST38-4774 
ST38-4775 
5188-4776 
ST88-4777 
S738-47-fl 
ST98-4779 
3*88-4780 
5738-478! 
ST38-4792 
ST88-47S3 
3T88--»7e4 

5738-4795 

3-88-4*36 
5738-4737 
S-88-47S8 
5-38-4789 
S-S8-479C 
3-98-4791 
5798-4752 
S739-4  753 


Natural  Gas  PipeAne  Co  04  America 

Nalurat  Gat  Pipeline  Co  of  America..— 

^ueslar  Pipeline  Co — 

ANR  Pioetine  Co 

-'anscominental  Ga«  Pipe  Line  Corp.... 

-fansconiineniai  Gas  Pipe  Lme  Co/p... 

-rafiscontineniaf  Gas  Pipe  une  Corp 

*ranscootinenial  Gas  Pipe  une  Corp.._ 
*fansconttnenal  Gas  Pipe  Line  Corp.... 
-fanscommentai  Gas  Pipe  une  Corp.... 
7fanscootrneniai  Gas  Pipe  Lino  Cofp.^. 

7ennessee  Gas  Ptpeime  Co 

Arkansas  Aestern  Gas  Co      

Pannanole  Eastern  Pipe  une  Co.-™™ 
7runRiine  Gas  Co  .™— „.— ™„ 

Souiriem  Nahjrai  Gas  Co    — 

3outnem  Naiuiai  Gas  Co    -.„„ 

3oiithem  ^*atJfa■  Gas  Co    ...    

5ouinern  ^latufal  Gas  Co  

Sootherr  Neturai  Gas  Co       .-___«__ 

Sootnem  ^48lural  Gas  C<) 

Sooinern  Naiufa>  Gas  Co  ..—_„__ 
3ouinern  r4a!jrai  Gas  Co    -.„_„„™- 

Sootnern  Natijfai  Gas  Co 

5ou'nerr  Natural  Gas  Co 
Soytnern  Natural  Gas  Co 
Sotiinern  Natural  Gas  Co  . 
Southern  Natura.  Gas  Co 


7ranscontine'7tal  Gas  Pipe  Uf«  Corp- 
r'anscontinental  Gas  P^ie  Lme  Corp.- 
2aDol  Gas  SuPDiy  --^'D  — 

^aooi  jas  Sopo'v  Zoro         -.-™-. . 

=  .  Paso  Natural  Gas  Co       „ 

'e»as  Easter"  -'ansmission  Corp 

'e«as  easier"  7ransmission  Corp  

'exas  Eastern  7fansm»9ston  CrxD  ._ 
'axas  Eastern  7fansnii9Ston  Corp 
*e«as  Eastern  7ransniMSion  Corp  ..... 
*exas  Eastern  7ransmss»on  Corp  .._ 
-e»as  Eastern  Transmission  Corp  _ 
"eras  Eastern  Transmission  Corp  .._ 
"eras  Eastern  Transmission  Corp  ..._ 
*exas  Eastern  -ransmission  Corp  ,  _ 
*e«as  Eastern  7ransm«sion  Corp  ..._ 
-  exas  Eastern -'ansmission  Corp      .„ 

"eras  Eastern  -'ansmssion  Corp    

7exa8  Eastern  7'ansms3wn  Corp 
79xas  Eastern  7'ansm(ssion  'Corp 
*9xas  Eastern  T-ansmission  Corp 
Texas  Eastern -ransmis.sion  Corp    , ,. 
Texas  Eastern  Transmission  Corp     ... 
Texas  Eastern  Transmission  Corp     ... 

Texas  Eastern  Transmission  Corp  

Taxas  Eastern  Transmission  Cofp 

Tarpon  Transmission  

minted  Gas  Pipe  Line  Gc      

Lmteo  Gas  Pipe  une  Co         

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp     ... 

Taxas  Eastern  Transmission  Corp  

Texas  Eastern  Transmission  Corp     ... 
-axas  Eastern  Transmission  Corp 
Natural  Ges  Pipeline  Co  o'  Amerca... 

Urionterev  Pipeline  Co  - 

Pantiandle  Eastern  Pipe  une  Co™_™ 
Nonnwest  Pipeline  Corp 
Normwesi  p'peiif^  Corp 
Norrrnmest  Pipeline  Corp 
NiDrrnwrest  Pipeline  Corp 
NDnnwesi  Pipeline  Corp 

Norrnwest  Pipeline  Corp  

Tennessee  Gas  Pipeline  Co  ..™™ 

T  yinessee  Gas  Pipeline  Co 

T.tnne83ee  Gas  Pipeline  Co  ..—.. 

T-mnessee  Gas  Pipeline  Co 

Cjluniota  Gill'  Transmission  Co... 


HsMifi  Q99  Cteamghouos.  (no.——. 

East  Onio  Gas  Co      — —^ — 

Mountain  E.jel  Srjppty  Co 

NGC  Intrastate  Pipetino  Co— — , 

Baltimore  Gas  ano  EtacVK  Co 

Public  Sennce  E  lectnc  anO  Qaa  Oo - 
Philaoelpnia  Elr«:tnc  Co... 


Pennsylvania  Gas  an<3  tMater  Go 

Un««3  Crties  Gas  Co  ,  SC  Dw 

Boston  Gas  Co  — .. 

PrtjvKJence  Gas  Co  .  et  at . . — .. — 

NaanviHe  Gas  Co  . — ™™ 

Cotumbia  Gas  Transmisaion  Corp ™. — 

National  Sleei  Cnrp     ....„„.„„. 

National  3tnei     -Tip     — .. „__„„_„„„. 

Channel  inOrjustnes  GOS  CO ™,™™.„>- 

Atlanta  Gas  Liqni  Co 

Sorjtn  Carolina  Pipeline  Cofp-. 

AHanta  Gas  Liqni  Co -. 

Cit>  01  Pamsn  Gas  Board 

Atlanta  Gas  Liqnt  Co. 
Ananta  Gas  Liqni  Co. 
ABania  Gas  Ligm  Co. 

Soulti  Carolina  Pipeftne  Cotp 

cay  ot  Pan  Crty     

Cotony  Natura)  Gas  Co 

cay  ot  Eden  Gas  Board      

Toian  at  Oak  Ridge  Water  t^nts  A  Gai 
Board 

Detmarva  Pnwer  and  Light  Co...~-. 

PennsvMama  Tias  and  Water  Co 

Transwestem  Pipeline  Co 

Natjral  Gas  Pipeline  Co.  of  Antortca 

Southern  CaHomia  Gas  Co 

Tafis  Gas  Corp 

Taco  Pipana  Cmtipariy 

Etzatialfitown  Gaa  Co— — .— .—..-...^ 

IMIsd  Ciliss  Gaa  Co.- 

Pufclic  Sernce  Eiectnc  and  Gaa  Co - 

Micniqan  'O.insoiiaaied  Gaa  Co 

Philarleloriia  E'erTtnc  Co -.„„,— 

Long  islarxt  ^ignting  Co ..———— 

Phitadetpnia  Eieclnc  Co — 

Rochester  Gas  &  Eledric  Corp 

EJizabetTitoxim  Gas  Co 

Tnstar  Energy   'nc    ..._ „..„„... 

EtaaPethtown  Gas  Co 

South  Jersey  Gas  Co~ «« 

PhNadelpnia  Eiectnc  Co 

Winnie  Pipeline  Co ».».«.« 

Long  Island  Ughtmg  Co 

rfc/HJinUHuwti  Gas  Co... 


BrooWyn  Union  Gas  Co -. 

Seagull  Shoraflne  System -.. 

Rochester  Gas  &  Eiectnc  Corp .. 

TexK:an  Natural  Gas  Co   

Texas  Gas  Marketing  Co 

American  CyanamKj  Co  

Lawrencetiwg  Gaa  Co  

Niagara  Mohawti  Power  Corp 

East  Ohio  Gas  Co 

Hartley  and  Birtl.- 

NaaonaJ  Fuel  Gas  Supply  Corp... 

RiwarGasCo.. 

Coming  Natural  Gas  Corp-. 

N-eas.lnc ._. 


Citizens  Gas  3uooly  Corp.- 

NGC   nirastate  PtpallnaCo 

kitarmonutam  Gas  Co -. 

Intarmotintvn  Gas  Co — 

NmthMst  Natural  Gas  Co 

l^jmble  Gas  Transmission  Co.- 

Pacitic  Gas  and  Eiectnc  Co 

Connoclicul  ^igni  &  Power  Co,.. 
Nycotex  Gas  -ransport 


Pannsylvana  Qas  and  Water  Co 

CSX  NGL  Corp       

Qas  Transmisann  Co... 


OT-is-aa 
07-is-aa 
07-is-n 

07-1*-8e 
07-1  »-«8 
07-1S-W 

07-is-aa 

07-1S-W 
07-15-«8 
07-li-« 
07-1M8 
07-1S-« 
07-1S-eS 
07-1S-«8 
07-15-68 
07-15-88 
07-15-88 
07-15-88 
07-15-88 
07-15-88 
07-15-88 
07-15-88 
07-15-88 
07-15-88 
07-15-88 
07-15-88 
07-15-88 
07-15-88 

07-18-88 
07-18-88 
07-18-88 
07-18-88 
07-18-88 
07-18-88 
07-18-88 
07-18-88 
07-18-88 
07-18-88 
07-18-88 
07-18-88 
07-18-88 
07-18-88 
07-18-88 
07-18-88 
07-18-88 
07-18-88 
07-18-88 
07-18-88 
07-18-88 
07-18-88 
07-18-88 
07-18-88 
07-18-88 
07-18-88 
07-18-68 
07-18-88 
07-18-88 
07-19-88 
07-19-88 
07-19-88 
07-19-88 
07-19-88 
07-19-88 
07-19-88 
07-19-88 
07-19-88 
07-19-88 
07-19-88 
07-19-88 
07-19-88 
07-19-88 
07-19-88 
07-19-88 
07-19-88 
07-19-88 
07-19-88 
07-19-88 
07-19-88 


SuPpan 


G-S 

e 


B 

c 

G-S 
G-S 
B 
B 


B 

B 

B 

B 

B 

B 

G-S 

B 

e 


G-S 

Q-S 

G-S 

B 

B 

a 
s 

B 


G-S 

C 
0-S 

B 


B 

B 

B 

B 

G-S 

G 


Expiration 
Date* 


Transpor 

tabon 
rate  («/ 
MMBIul 


Oockal 
No.' 


ST88-4794 
ST88-4795 

STe8-4797 
ST88-479e 
ST68-4799 
ST8e-«800 
ST88-«e0t 
5788-4802 
3788-4803 
8788-4804 
STa8-«e06 
ST88-4e06 
STB8-4e07 
ST88-4806 
ST98-4809 
3798-4810 
ST98-4811 
5798-4812 
5798-4813 
5788-4814 
5788-4815 
5768^1816 
3788-4817 
ST86-4818 
8786-4619 
S736-4620 
5788-4821 

STee-«e22 

ST98-4823 
5798-4824 
5 786-4825 
5798-462« 
STe8-4827 
STe8-4828 
STS8-4829 
STB8-1830 
ST88-4831 
ST88-4832 
ST88-4e33 
STB8-4834 
5788-4835 
STS8-483S 
ST88-4837 
ST88-4838 
ST88-4e39 
5788-4840 
5788-4841 
ST8B-4S42 
5788-4843 
ST68-4644 
5T88-4845 
5786-4846 
ST98-4847 
ST88-4B4S 
ST88-4849 
5788-4850 
5788-4851 
5768-4652 
5788-4853 
5788-4854 
5788-4855 
5788-4856 
5788-4657 
5788-4858 
ST88-4859 
STB8-4860 
5788-4861 
5788-4662 
5788-4863 
5788-4864 
5768-4865 
5T88-4886 
5788-4867 
5788-4668 
5788-4669 
ST88-4870 
5TB8-4671 
5768-4872 
STe8-4673 


Transporter/seller 


Columbia  Gul*  TransmiGsion  Co... 

7atl  Pipeline  C.C         

El  Paso  Natural  Gas  Co 


Natural  Gas  Pipeline  Co.  ot  AmertcS-. 

Panhandle  Eastern  Pipe  Una  Co ~. 

Panhandle  Eastern  Pipe  Line  Co.. 
Panhandle  Eastern  Pipe  Une  Co.. 
Panhandle  Eastern  Pipe  une  Co. 
Panr^.andie  Eastern  Pipe  Lme  Co 
Panrianoie  Easierr.  Pipe  Lme  Co  . 
Panharyjie  Eastern  Pipe  Lme  Co.. 
PannanrJIe  Eastern  Pipe  une  Co 
Pannandie  Eastern  Pipe  une  Co, 
Panhandle  Eastern  Pipe  une  Co  , 
PantiariOle  Easl»?rn  Pipe  Line  Co 
Pantiaridie  Eastern  Pipe  Lme  Co  .. 

7ennessee  Gas  Pipetino  Co — . 

7ennessee  Gas  Pipeline  Co 

7ennessee  Gas  PipaKne  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  IGas  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Ptpelihe  Co 

Trunliune  Gas  Co .. 


Transcontmemal  Gas  Pipe  Una  Corp.- 
7'anscontinenlal  Gas  Pipe  Line  Corp.- 
7ranscontinenta[  Gas  Pipe  Una  Corp.- 

untted  Gas  Pipe  Une  Go    ™ 

United  Gas  Pipe  Une  Co — ™_„_-_ 

Unrted  Gas  Pipe  Une  Co -.»__-. 

United  Gas  Pipe  Une  Co 

Unrted  Gaa  Pipe  Une  Co 

Unrted  Gas  Pipe  Une  Co 

Unrted  Gaa  Pipe  Lme  Co 

United  Gas  Pipe  Une  Co... 
United  Gas  Pipe  Une  Co... 
United  Gas  Pipe  Une  Co... 
United  Gas  Pipe  Une  Co. . 
United  Gas  Pipe  Lme  Co 
United  Gas  Pipe  Line  Co... 
United  Gas  Pipe  Une  Co... 
United  Gas  Pipe  Une  Co... 
Unrted  Gas  Pipe  Une  Co  .. 
Unrted  Gas  Pipe  Lme  Co... 
Unrted  Gas  Pipe  Lme  Co... 
Unrted  Gas  Pipe  LIna  Co.- 
Unrted  Gas  npe  Lina  Co  . 
El  Paso  Natural  Gas  Co 


Texas  Gas  Transmission  Corp 

Texas  Gas  Transmission  Corp...... 

Texas  Gas  7ransiTirsa«o  Corp 

7exas  Gas  -'dnsmrssion  Corp 

7exas  Gas  -'ansmtssion  Corp 

Texas  Gas  T'ansnussion  Corp 

Panhandle  Eastern  Pipe  una  Co.. 

7ennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co , 

Aigonqum  Gas  Transmissiori  Co... 
Transcontinental  Gaa  Pipe  Una  Corp— 

Gas  7ranspo1  Inc.. „....,.„. -„„™ 

ANR  Pipeline  Co  .. 
ANR  Pipeline  Co ., 

ANH  Pipeline  Co  - .. 

Colorado  interstate  Gas  Co-. 
Colorado  interslale  Gas  Co... 
Phillips  Gas  Pipeline  Co  . 


Natural  Gas  Pipeline  Co  ol  America-.. 

Natural  Gas  Pipeime  Co  ol  America.— 

Tennessee  Gas  Pipelme  Co _ 

j  Tennessee  Gas  Pipehne  Co 

I  Namrai  Gas  Pipehne  Co.  ol  Amenca.-. 
I  Natural  Gas  Pipeline  Co.  ol  Amenca.-. 

Natural  Gas  Pipeline  Co  ol  Amenca— 
I  Natural  Gas  Pipeline  Co  ol  Amehca- 
{  Columbia  Gas  Transmission  Corp.. 

Columbia  GuH  Transmission  Co 

Columtiia  GuH  Transmission  Co 

{  Algonquin  Gas  Tiansrrassion  Co 


Recip«nt 


Boston  Gas  Co  ,  et  at      

SEMCO  Energy  Services,  Inc . 

Siai  Gas  Transmission  Co .  Inc  » 
Southern  Gas  Co ^-— ., 


Quantum  Chemical  Corp-. 

Crty  ot  Monroe      _™_. 

Indiana  Gas  Co  ,  Inc - 

Utiiicorp  Uhitec  Inc 
Consolioated  Euei  Supply.  Inc_ 
Kansas  Power  ano  Ltgnt  Co-. 


ConsolidaleG  Fuei  Supply,  Inc 

Baltimore  Gas  anc  Eieclnc  Co 

Access  Energy  Pipeline  Corp -.- 

Bisriop  Pipeline  Corp         „„.„ 

Kansas  Power  and  Lighl  Co...™.— _ 
Kansas  Power  and  ught  Cj\ 

Enoevco  Oil  ano  Gas  Co _„-._... 

Cttizens  Gas  &upp^  Corp  . 


Southern  Connecticul  Gas  Co.. 
Loutex  Energy   Inc 

Ashlon  Energy  Co    ~™ 

Peoples  Natural  Gas  Co 

Michigan  Consolidated  Gas  Co 

Brooitlyn  Union  Gas  Co    

Northern  Indiana  Public  Service  Co... 

Long  Island  Ughung  Co 

BaWmora  Qas  and  Eiecinc  Co 

Placid  Oi  Co 

Monleray  Pipeline  Co 

Emex,  hie 

WBmut  Oli »  Gaa  Co 

Gulf  South  Pipeline  Co 


Soulllem  Connecticut  Gas  Co.- 
Polaris  Corp 


Energy  Services  ot  Pensacoia  Flonda.. 

Unilea  7exaE  7ransmission  Co 

Norrhem  Intrastate  Pipeline  Co 

United  7exas  7ransmission  Co 

Polans  Corp  

United  7exas  Transmission  Co™——.... 

Valley  Gas  Co       

Ourvira  Gas  Co    ,..— ™™™— 

Ouivira  Gas  Co — ...™— ™— ™™ 


Amalgamatad  Pipeline  Co  — 
Excel  trrttastale  Pvieline  Co  .- 
Apache  Transmission  Coip™ 
Amalgamated  Pipeline  Co  — 
Southern  Cairfomia  Gas  Cu..- 

Peoples  Natural  Gas  Co 

NGC  intraslale  Pipeline  Co.... 

Ouivira  Gas  Co — 

Louisville  Gas  &  Eledric  Co- 
Bay  State  Gas  Co..  el  al 

tWestem  Kentucky  Gas  Co  — 
BP  Chemicals  Amenca  inc — 

Bay  State  Gas  Co - 

Reliance  Pipeline  Co — 

Boston  Gas  Co .. 


Baltnnora  Gas  and  Eleclflc  Co 

Borig-tMamer  Chemicals.  Inc — 

Northam  Indiana  Public  Service  Co  .. 
Northern  Indiana  Public  Senrtte  Co- 

tWest  Ohio  Gas  Co 

MGTC,  Inc _ 

MGTC.  Inc .-.- 


Ptsmps  Natural  Gas  Co .. 

Wisconsin  Southern  Gas  Co,  Inc 

Illinois  Power  Co  . 


ColunAia  Gull  Transmission  Co .. 


Craola  Gas  Pipeline  Corp 
Peoplea  Gas  Light  &  Coiie  Co — . — . 
Nonhem  Indians  Public  Service  Co - 
Norm  Shore  Gas  Co.- 


Nonti  Shore  Gas  Co — ™ 

Connecticut  Natural  Gas  Corp.- 
Cresoent  Gas  Corp- 

Bay  Stale  Gas  Co — 


07-19-68 
07-20-86 
07-20-66 
07-20-68 
07-20-88 
07-20-68 
07-20-88 
07-20-88 
07-20-88 
07-20-86 
07-20-86 
07-20-86 
07-20-66 
07-20-68 
07-20-88 
07-20-68 
07-20-88 
07-20-88 
07-20-88 
07-20-88 
07-21-88 
07-21-88 
07-21-88 
07-21-88 
07-21-68 
07-21-88 
07-21-88 
07-21-88 
07-21-88 
07-21-86 
07-21-88 
07-21-88 
07-21-88 
07-21-88 
07-21-88 
07-21-88 
07-21-88 
07-21-88 
,1  07-21-88 
,1  07-21-88 
07-21-88 
07-21-88 
07-21-88 
07-21-88 
07-21-88 
07-21-88 
07-21-88 
07-21-88 
07-22-66 
07-22-68 
07-22-88 
07-22-68 
07-22-68 
07-22-88 
07-22-88 
07-22-88 
07-22-88 
07-22-88 
07-22-88 
07-22-88 
07-22-88 
I  07-22-66 
07-22-66 
07-22-68 
07-22-66 
07-22-66 
07-25-88 
07-25-68 
07-25-88 
07-25-68 
07-25-68 
07-26-66 
07-26-66 
07-26-66 
07-26-88 
07-25-68 
07-25-68 
07-25-68 
07-25-66 


Subpart 


C 

B 

B 

G-S 

B 

B 

B 

G-S 

B 

G-S 

B 

B 

B 

B 

B 

G-S 

G-S 

B 

G-S 

G-S 

B 

B 

B 

B 

B 

B 

G-S 

e 

B 
B 
B 
B 
B 
B 

a 

6 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 

a 
a 

B 

a 

G-S 
B 

B 

a 

B 
G-S 

a 
a 

B 

a 

B 
G-HT 

B 

a 

G 


Transpor- 
Exptfatxm        tation 
Date*         r8te(«r 
MUBtuI 


36628 


Federal  Register  /  Vol.  53.  No.  183  /  Wednesday.  September  21.  1986  /  Notices 


No.' 


Transfiorler/««ter 


ST8S-48r4 

S'8e-4e~5 

S'3a-W9 

3"8»-«883 
S'88-4»ftl 

s'aa-48fi5 


ST88-4««« 
5^38-4889 

5'S6-«a90 
3"a8-«89t 
3"8e-«9J 

S'68-4a95 
S'8a-4d96 
5'8e-W4^ 

5'8«-489S 

STa8-4-joc 

5'88-4901 
3TSe-«902 

sra8-4903 

STa8-«9<M 
S^a«-«9C5 
S'98-«906 
5'88-4yO' 
S'8ft-49G8 
5 '88-4*^9 
5'88-49i:; 
3'&8-49i  1 
ST8e-4912 
ST8»-<9t3 

ST88-la'.= 
S'8a-4915 
S-88-4917 
S-e«-«918 
S-98-J9'9 
ST8e-«S20 
ST9e-i92' 
3^38-4922 
3^88-4923 
5T3e-492a 
ST88-4925 
5"&8-4926 
S-88-4927 
ST88-4928 
ST88-^929 
3T98-4930 
S'88-4931 
ST88-4932 
S'88-4933 
S-88-4934 
5*88-4935 
5T88-19J6 
5r88-493^ 
5*88-4938 
5*38-4939 
S-38-494C 
S'Bd-^941 
3*88-4942 
ST88-4943 
3T88~*944 
3T88-4&45 
ST38-4948 
3*88-194  7 
3*38-4948 
3-38-4949 
3 "38-4950 
S '88-4951 


Algo»>«jJP  Ges  T-ansmission  Co... 
Algonquin  Gas  *-ansf^'»sion  Co... 

Et  Paso  ^4aIufal  Gas  Co      - — 

\or.r«ri  \alijfal  Gas  Co     ..„ 

N<yTrem  Natufai  Gas  Co  ..„— . 
hcxirerp  Na(urai  Gas  Co  — ™.™ 
hioftrem  Natural  Gas  Co    .._.„_. 

►♦ofnefr  Natural  Gas  Co    

Nonre'n  ^4a^L.'ral  Gas  'Go    .._— _ 

Nortt^efr  Natural  Gas  Co 

E:  Paso  Naujrai  Gas  Co      __- — 

E  Paso  Natura  Gas  Co 

E'  ^aio  Naiura.  Gas  Co      

Tafwjssae  Gas  Pipe^iofl  Co.  

Ciult  ilates  Ppeiir^e  Corp 

Gulf  Giates  P'wi.ne  Coq) 


vatofo  Tranaf-Mssjoo.  LP  ™_™ 

Trumlme  -Gas  Co    

Nalufit  Gas  P'Oetrne  Co  ot  Arrwnca.- 


Nature  Gas  Picei.r^e  Co  o'  Arnerca... 
Natural  Gas  P'O^nne  3.0   3'  Amortca... 
Naturu  Gas  Pipenrie  3o  .^t  Amenca... 
Td>a£  casta"!  ••ansrriissron  Corp 
TeKat  Easter''  *-ar'sf^ission  Corp 
*axas  castafi  '•ar's^iss'C'i  Corp 
Texas  ELastef-  "'ars.'^issicn  Corp    ... 

Texas  Easteri  -rar-smtssion  Corp 

Texas  Easter-i  *'arsrnission  Corp  ..,. 

Texas  taste"!  -raf>smtssio"  Corp   ____ 

Texas  Easieri  Transr^issiof!  Corp  __— _ 

Texas  casterrt  Trar^smis-sioo  Corp    

Texas  Eastern  Transmissior  Corp _„__ — 

Texas  castefn  Trar^smissiofl  Corp  —        , 

Texas  Easier;'  *.ansm.s&on  Corp    __.— 

urrntKi  Gas  Pipe  -i^e  Co  

Nalut.w  Gas  Pipeiir^e  '-o  3t  Ame"r.a — 

Naturm  Gas  Poeiire  Go  ot  Arrienca 

Gas  Co  ot  NM  iCw  Pjp'ic  Semco.  Co.  MN)... 

CNG  rraosmissiorn  3.:'P      

CNG  rrar^stTitssicr!  Cirp      

CNG  Trans/nisS'Or'  iCorp . „___ 

CNG  TranstrnsS'Or  Cofp 

CNG  Trapsniisston  Cofp .„. 

CNG  Transmission  Corp _.___ „_.„ 

CNG  Tranwnission  Corp ™_- 

CNG  -ransmission  Cofp , 

CNG  Transfnission  CofP 

Ct^  rransinission  Corp  ..«.._...__,.„_ 

CNG  Transmtssion  Con)  . 
CNG  T'ansmission  Corp  - 

CNG  Tiansniission  Corp  .. 

CNG  Transmission  Cofp    . 

CNG  TrarTsmissiOn  Corp    . 

CNG  TrarsfMission  Corp    . 

CNG  Transmission  Corp 

CNG   Transmission  CofP  .. 

CNG  Transmission  Cofp 

CNG  Transmission  Cofp  . 

CNG  Trar^smission  C;oTP  . 

CNG  Transmission  Corp  -. 

CNG  Transmission  Corp .. 

CNG  rranamission  Coip .. 

CNG  transmission  Corp .. 

CNG  rranamission  Corp .. 

'CNG  Transmission  Corp .. 

CNG  Transmission  Corp  , 

CNG  Transmission  Corp  _ 

CNG  Transmission  Corp  . 

-CNG  Transmission  Corp  . 

CNG  Tfarismission  Corp  .- 

CNG  Transmission  Corp .. 


BaitaNra  Qa*  Co - 

SouKixn  OomMllail  Qaa  Co.- 


PMHe  Qm  an*  eacMc  Co.. 


Alabama.  Tennflssee  Natunl  Qm  Co .. 

Crt>  ot  Tpro  Mamors      „„ 

Mooston  Pipe  Line  Co — 

West  *exas  Gas  inc 

Coon  Ratios  Mumcioal  UDWiaa  

St  Croix  valley  Naturai  Gaa  Co 


Virgwia  Minnesota  Oepi  it  PuMc  UH- 

Soiitt^em  CawtoTTwa  Gas  Co. 

Pacrfic  Gas  ano  Electric  Co 

SoutTierr  ':alitomia  Gas  Go... 


Natural  Gas  Cieanng  intra.  Wpalina  Co... 

UniteO  Gas  P'pe  una  Co    „ — 

UnileO  Gas  Pipe  Line  Co — -._ 


El  Paso  Natural  iSas  Co.- 
Olio  Gas  Co 


lovMa-iNinoM  Gas  A  Elecfric  Co 

Illinois  Power  Co 

lowa-nmott  Gas  &  Efecwc  Co 

loiiMl  Beclnc  Lif^  A  Po«er  Co 

CoMntHa  Gas  oi  Otw.  mc 

Cotumbm  Gas  of  Permsv^rania.  Inc — 

CsMiCia  Gas  ot  Virgana  Inc 

CokMiM  Gas  01  Kandicky.  Mc 

Long  Island  UgMng  Co — . . 

eisMp  Plpeins  Corp 

UQI  Coqi 


Consumers  Poixwr  Co 

New  Jersey  Natural  Gas  Co — . — 
Colurioia  Gas  of  Maryland.  Inc  — 
Coluneia  Gas  ot  Ns»  York.  Inc.. 

Amalgamatsd  pipeline  Co 

Gas  Co... 


loiM  Electnc  bgttt  A  Power  Co- 


El  Paso  Natural  Gas  Co.. 

Qinion  (Gas  Martieling 

James  River  Corp 

Nta^ata  Mohawli  Power  Coip- 

EmradeCorp    -_— 

EHzaOeOitown  Gas  Ca- 

Adanta  Gas  Ca __ 

LTV  Steal  Co 

JOS  Energy 


South  Jersey  Gas  I30- 
Eastem  Pioeiine 


Transcontinental  Gas  Pipe  Ukto  Gorpi. 

T  runk  ine  GaS  Co  - 
Trunxane  Gas  Co  _ 


NaturiJ  Gas  Pipeline  Ca  ol  Affloilca— 

Transo*.  inc   — ™._...___„ 

Transok.  IIK         „......„.„„„„„„ 

Ui«led  Gas  Pipe  LMia  Ca 


Eno  Jsers  SuD0*y  Syslem.- 
Peoplea  Natixal  Gas  Co. — 
Landmatli  Petroleum  Inc... 


Cuyanoga  County  Hoaoaal  Oyslem... 
Ohio  Qas  Mailieling  Corp... 


Rochester  Gas  &  Eleclnc  Corp- 

CNG  Trading  Co 

UoKOip  (M  A  M)  

New  York  State  Electnc  and  Gas  Co ..... 

Anheueer  Buach — — 

Niagara  Uohawti  Power  Corp .. 


"ort  3tate  Electnc  and  Gas  Co  . 
rorv  3tate  Electnc  and  Gas  Co  . 


07-25.S8 

07-JS.88 

07-25-88 

07-26-88  I 

07-M.SS 

07-2e.8a 

07-».a8 

07-26.88 

07-26-88 

07-26.88  '  a 

07-36-88  I  B 


Niaqara  Monaw*  Power  Corp  ^ 
Niegani  Mowtiawk  Power  Corp- 

cay  ol  Alettander  Oty.  et  al 

End  Users  Supply  System — -... 

lESCO  __ 

Riley  Natural  Gas  Co 

North  Ansnuc  immes.  Inc 

Access  Energy  Corp 

Manufacturers  Fuel  Co 

ConsoidMed  Fuel  Corp 

Traneco  Energy  Merfcetmg        , 

Loulex  Energy,  mc 

Michigan  Gas  Lltffilies  Co 


Enron  Gas  Marliellng . 

Panhandta  Eastern  Pipe  Une  Co 

Natural  Gas  Pipeline  IGo  of  Amenca  - 
CoUmba  Gas  ol  NY.  et  al 


07-26.88 
07-26.88 
07-26-88 
07-26.88 
07-26-88 

07-27-88 

07-27.88 

07-27-88 

07-27-88 

07-27-88 

07-27-88 

07-27-88 

07-27.88 

07-27.88 

07-27-88 

07-27-88 

07-27.88 

07-27-88  1 

07-27-88  I 

07.27-88  ' 

07.27-88  1 

07-27.88 

07-27.88 

07-27-88 

07-28.88 

07-28.88 

07-28-88 

07-26-88 

07-28.88 

07-28.88 

07-28-88 

07-28-88 

07-28-88 

07-28-88 

07-28.88 

07-28.88 

07-28-88 

07-28-88 

07-26-88 

07-28-88 

07-28-88 

07-28.88 

07-28-88 

07-26-88 

07-28-88 

07-28-88 

07-26-88 

07-28-88 

07-28-88 

07.28-88 

07-28-88 

07-28-88 

07-26-88 

07-28.88 

07-28.88 

07-26-68 

07-28-88 

07-28-88 

07-28-88 

07-28-88 

07-26-88 

07-29-88 

07-24.88 

07-29.88 

07-29-811 

07-29-88 

07-29-88 


B 
C 

G-S 
G-S 


G-S 

G-S 

B 

B 

G-S 

8 

G-S 

G-S 

G-S 

B 

G-S 

G-S 

B 

G-S 


a 
a 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

C 

c 

B 


;xplrat)Or 
Date* 


Tranapor- 


12-23.88 
12-«3-8a 


osm 

1500/ 
10.00 


12-26.88 
12.26.88 


32.50 
32  50 
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Docket 
No.' 

Transporter/seller 

Recipient 

Date  mad 

Subpwt 

^SS"r 

TranspcK- 
lation 

rate  («' 

MMBtu) 

ST88-4962 

UnitMl  Gas  Pipn  1  MM  ro  

City  01  Say  SI  Louis,  et  al 

07-29.88 
07-29-88 
07-29.88 

07-29.88 
07-29-88 
07-29-88 
07-29-88 
07-29-88 
07-29-88 

B 
8 
B 
8 

e 
e 

B 
B 
B 
B 

I              - 

a 
a 

R 

ST6e-d953 
ST88-4B54 
ST88-4955 
STe8-4956 
ST8e-1957 
STB8-4l>5e 
STS8-4969 
STae-4960 
ST88-1961 
STSS-4962 
ST8e.«S63 
STe8J964 
ST88-4965 
ST88-4966 
ST88-4967 
3788-4968 
STB8-I969 
8788-4970 
SI88-4971 

Uniteo  Gas  Pipe  Une  Co „ 

Unrtnri  Qjut  Pipe  l.xw  C^       

tJniladGi«Pip.lin«r^ 

Tristw  Energy  Inc 

IJnitno  Gas  PipA  1  inn  r^     ,..._ 

Soagul  Louisrsns  Intrastate  Pipeline  Co   . 

Unitofl  Gas  Pip«  t  inp  Ho                  

llnlteo  r,a«  Pip.  t  ino  Ty,                 

Umied  Texas  Transmission  Co 

OuivlraGssCo „. 

Uniteri  Gas  Pipn  1  inn  r.o                  

UmtoO  Gas  Pipn  1  me  Co                    

United  Gas  Pipe  Lane  Co                           

Atlanta  Gas  Light  Co .  et  al .          

07-29-88 
07-29-88 
07-29-88 

United  Gas  P^e  Une  Co- . 

Consumers  Power  Co  .  el  al       . 

ANH  Pipalme  Cn 

Textme  Gas  Co 

ANH  Pip<.|«»  no 

ANH  Pipeline  Co  

Coastal  Stales  Gas  TransmissKjn  Co 

07-29-88 

ANR  Pipellno  rn 

Michigan  Consoedaled  Gas  Co  . 

07-29-88  1  B 
07-29.88  '  R 

ANR  PipUm^nn                

Consumers  Power  Co 

ANH  Pio<.i™ir.n                          

SI  Joseph  Light  A  Power  Co_.       

07-29-68 
07-29-88 

07-29-88 
07-29-88 

B 

a 

8 
B 
8 

ANP  Pip**nn  ryi       

ANR  Pipnline  C^       

iMscoram  Nauit  Gas  Co 

SI88-4972 

ANR  Pitmine  Co 

Nonhem  indanaFuel  A  LjghlCo 

STB8-»973 

ANH  Pipeline  Co ...    _      _ 

Oty  ol  Richnund  ...... 

STS8-4974 

Lamon  Municipal  UtUies.-    

ST88-4975 

AI4B  Pipidln.  O,       

07-29-88  •  a 
07-29-88  1  B 

ST88-4976 

ANR  Pipeline  Co  _    _ 

Woconsin  PutAc  Service  Corp 

ST88-4977 

ANR  Pipeline  Co ...                 _   _ 

Wisconsn  Natural  Gas  Co 

Bekw  is  •  pettkon  tor  rate  approval  notead  out  o4  saqusrx».  ii  s  noticed  ai  ttw  time  lo  give  interesied  parties  the  appropriate  iSO^tey  comment  prnod 

STB8-S3S0 

Monterey  Pipehne  Co  

C                    1  11-28-88 

'  ^k*c•  of  transactiorw  does  nan  constitute  a  determination  mai  flhngs  comp^  w«lh  commes»on  remriations  tn  accordance  with  Order  No.  436  Ihnai  nOe  wid 

nottce  requesting  suppiememal  comments.  50  FR  42,372,  lO/ifl/BB) 

•  The  intrastale  pipeline  has  sought  commisswi  approval  Of  rts  irartsponalion  rate  pursuant  to  soction  284  123(B)(2)  o*  the  Corrtmisswi's  regutabons  (16  CFR 
284  123(BI{2)>  Soch  rates  are  deemed  tair  and  eomtable  rt  trie  Convnresion  does  rvM  take  action  l:y  the  date  mdcaled 

An  "E"  ndicates  an  assignmeni  by  an  ntrasiate  fMpeiirye  to  any  interstate  poeUrw  or  local  distrbubon  companv  pursuant  to  5284,163  o*  the  Comn^ssions 
Reguiaimns  and  section  312  (/the  NGPA- 

A  G"  indicates  tmnsportatoon  tiy  an  interstate  p<>8l<ne  on  twhaif  ol  another  tnlerstate  pipekne  pursuant  to  §  284  222  and  a  tilanket  cerWicale  issued  unde^ 
5  284,221  Ol  the  Commrssion's  Regulations. 

A  "G{LT)""  Of  'G(l.Sr  mdicatas  trar»sportation.  sales  or  assigrvfwnts  by  a  tocaJ  distritwtion  comparty  on  twhan  ol  or  to  an  mterstale  pipeline  or  tocal  distritjuuon 
company  pursuant  to  a  btanket  certificaie  issued  under  §  284.224  ol  the  CorTMi«ssK)n's  Regulations 

A  'G(KT)"  or  "G(HS)"  mdicates  transportation  sates  or  assionnwnts  by  a  Hinshaw  Pipefane  pursuant  to  a  t>ianket  ceniiicale  issued  under  I  284,224  ol  the 
Commission's  Regulations. 


Lois  D.  CashcU, 

Secretory. 

(FR  Doc.  88-21573  Filed  9-20-AS:  B:45  am] 

■HJJHO  COOC  C7ir-01-M 


[Docket  No.  RPe8-ie7-004) 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  16. 1986. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  September  8, 1988.  tendered  for  filing 
the  following  proposed  changes  to  ils 
FERC  Gas  Tariff.  Oiiginal  Volume  No.  1: 
To  Be  Effective  June  4.  J938 
Set:ond  Substitute  Second  Revised 
Sheet  No.  68 
To  Be  Effective  August  7.  igSS 
Fourteenth  Revised  Sheet  No.  IBB 
Fourth  Revised  Sheet  No.  16B1 
Fourth  Revised  Sheet  No.  16B2 
Columbia  states  that  the  foregoing 
tariff  sheets  relate  to  Columbia's  June  3. 
1988  filing  in  Docket  No.  RP88-187-000 


in  which  Columbia  established 
procedures  pursuant  to  Order  No.  500  to 
recover  from  Its  customers  the  take-or- 
pay  and  contract  reformation  costs 
billed  to  Columbia  by  its  pipeline 
supphers.  Specincally,  Columbia 
proposes  to: 

(A)  Supplement  its  earlier  filings  to 
permit  it  to  flowthrough  additional  take- 
or-pay  and  contract  reformation  costs  to 
be  billed  to  it  by  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  in  Docket  No.  RP88-223  relating 
to  costs  to  be  incurred  by  Texas  Eastern 
from  its  pipeUne  supplier,  Southern 
Natural  Gas  Company. 

(B)  Revise  section  25.1  of  the  General 
Terms  and  Conditions  of  Columbia's 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
pursuant  to  the  Federal  Energy 
Regulatory  Commission's  August  26, 
1988  Order  in  Docket  No.  RPSB-187-000. 
The  Commission's  order  directed 
Columbia  to  delete  from  section  25.1 
references  to  "transportation"  rate 
schedules  and  "volumetric  commodity 
surcharges"  that  were  applicable  only  to 


a  previously  deleted  section  25.3  relating 
lo  a  "volumetric  commodity  surcharge 
recovery  mechanism". 

Copies  of  the  filing  were  served  upon 
Colimibia's  jurisdictional  customers  and 
interested  stale  commissions  and  to 
each  person  designated  on  the  urfiuial 
ser\'ice  list  compiled  by  the 
Commission's  Secretary  in  Docket  No. 
RP88-187-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
inter\'cne  or  protest  with  the  Federal 
Energy  Regulator}-  Commission.  Union 
Center  Plaza  Building.  825  North  Capitol 
Street.  NE..  Washington,  DC  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
23, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filing 


BEST  COPY  AVAILABLE 
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are  on  file  w,th  the  Commission  and  are 
dvailabie  for  public  inspection. 
Lois  0  Casheli. 

[FR  Doc  88-2!5(>3  Filed  9-20-88;  8:45  am] 

BILUNG  COOC  t717-0t-« 

[Docket  No.  CIB«-56X)00) 

Conoco.  Inc.,  at  al.,  Petition  tor 
Declaratory  Order 

September  15. 1988. 

Take  notice  that  on  August  12.  1988. 
Conoco  Inc.*  Oxy  USA.  Texaco 
Producing  Inc..  and  Arco  Oil  &  Gas,  a 
division  of  .Atlantic  Richfield  Company 
IPel:tioners|.  filed  a  petilion  requesting 
the  Commission  to  issue  a  declaratory 
order  statmg  that  it  has  no  jurisdiction 
over  certain  natural  gas  facilities 
located  in  the  federal  domain,  offshore 
Texas,  Petitioners  contend  that  the 
facilities  are  gathenna  facilities  under 
section  1(b)  of  the  Natural  Gas  Act 
(N'GA)  and  are  therefore  exempt  from 
the  certificate  requirements  of  section 
7(c)  of  the  N'GA.  Petitioners  further 
request  that  this  petition  be  considered 
as  a  companion  docket  to  Tennessee 
Gas  Pipehne  Company  (TGPL)  Docket 
No,  CP88-tO0-000.  currently  pending 
before  the  Commission.  In  that  docket, 
TGPL  requests  abandonment  of  the 
subject  facilities  by  sale  to  the 
petitioners. 

Petitioner  state  that  the  subject  of  this 
petition,  the  Grand  Isle  Gathering 
System  delivers  natural  gas  produced  by 
CATC  [an  entity  comprised  of  the 
petitioners]  from  the  West  Delta  and 
Grand  Isle  areas  of  the  Outer 
Continental  Shelf  [OCSi.  offshore 
Louisiana,  into  TGPL's  system  fur 
transportation  onshore  Petitioners 
contend  thai  the  facilities  perform  a 
gathering  function  under  the  primary 
function  test  set  forth  in  Farmland 
Industries,  inc..  23  FERC^  61,063  (1983). 

Any  person  desiring  to  be  heard  or  to 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  in  accordance 
with  Rules  ::i4  or  211  of  the 
Commission  s  rules  of  practice  and 
procedure.  All  motions  to  intervene  or 
protests  should  be  submitted  to  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washmgton.  DC  20426.  within  30  days 
after  publication  of  tnis  notice  in  the 
Federal  Re^ster.  All  protests  will  be 
considered  bv  the  Commission  but  will 


'  Formerly  hnown  as  Cities  S-irvke  Oil  and  G«s 
Corporation. 


not  serve  to  make  prolestants  parlies  lo 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene  in  accordance  with  Rule  214. 

Copies  of  the  petition  are  on  file  with 

the  Commission  and  available  for  public 

inspection. 

Lois  D.  Ca shell. 

Aclirifi  Secretary- 

IFR  Doc  88-21550  Filed  9-20-8(1:  8:45  am] 

BfLUNO  COOC  ft717-01-« 


(Docket  No.  RP88-132-001) 

Florida  Gas  Transmission  Co.; 
Proposed  Changes  tn  FERC  Gas  Tariff 

Seplember  15,  I'iHS 

Take  notice  that  on  September  12, 
1988  Florida  Gas  Transmission 
Company  (FGT).  PO  Box  1150.  Houston. 
Texas  77251-1188  filed,  in  compliance 
with  the  Commission  Letter  Order 
issued  on  August  12. 1988  m  the  above- 
referenced  docket,  the  following  revised 
tariff  sheets  to  become  part  of  FGTs 
FERC  Gas  Tanff.  First  Revised  Volume 
No.  1. 

Substitute  4th  Revised  Sheet  No.  43 
Substitute  4th  Revised  Sheet  No.  44 
Substitute  2nd  Revised  Sheet  No.  47 

FGT  requests  any  necessary  waivers 
of  the  Commission's  regulations  to 
permit  such  tariff  sheets  to  become 
effective  lune  1,  1988.  Copies  of  FGTs 
6Iing  were  sent  to  all  parties, 
jurisdictional  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capital  Street.  NE..  Washington 
DC  2042B.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  23, 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  lo  be 
taken,  but  will  not  serve  to  make 
prolestants  parties  lo  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Uis  D.  CasfaeU, 
Secretary. 

(FR  Doc.  88-21564  Filed  9-20-88;  8:45  am| 
eiLLiiw  COOC  e7i7-oi-«i 


[Docket  Norn.  TQ«»-1-4-000;  TM89-1-4- 

000] 

Granite  State  Gas  Transmission,  Inc.; 
Proposed  Changes  tn  Rates 

September  15,  1988. 

Take  notice  that  on  September  9, 1988. 
Granite  Slate  Gas  Transmission.  Inc. 
(Granite  State).  120  Royall  Street. 
Canton,  Massachusetts  02021  tendered 
for  filing  with  the  Commission  the 
revised  tariff  sheets  listed  below  in  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1  and  Original  Volume  No.  2  for 
effectiveness  on  October  1. 1988: 
First  Revised  Volume  No.  1 
Eleventh  Substitute  Twenty-First 

Revised  Sheet  No.  7 
Third  Substitute  Seventh  Revised  Sheet 

No.  7-A 
Original  Volume  No.  2 
Third  Substitute  Eighth  Revised  Sheet 

No.  27 

According  to  Granite  State,  the 
changes  in  rates  reflect  its  second 
quarterly  purchased  gas  costs 
adjustments  based  on  projected  gas 
costs  for  the  fourth  quarter  of  1988  and 
the  revised  Annual  Charges  Adjustment 
(ACA)  surcharge  that  will  become 
effective  October  1.  1988.  Granite  State 
further  states  that  it  has  revised  the 
commodity  component  of  the 
Transportation  Cost  Adjustment 
included  in  its  jurisdictional  sales  rates 
to  reflect  a  change  in  the  cost  of 
transportation  service  rendered  by 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  under  Rate  Schedule  CGT- 
NE  as  result  of  a  recent  filing  by 
Tennessee  to  reflect  the  revised  ACA 
surcharge  in  Rate  Schedule  CGT-NE. 
Granite  State  states  that  it  is  authorized 
to  track  changes  in  Rate  Schedule  CGT- 
NE  in  its  sales  rates  through  the 
Transportation  Cost  Adjustment. 

Granite  Stale  further  stales  that  it  has 
also  revised  the  rate  for  storage-related 
transportation  service  in  its  Rate 
Schedule  T-3  for  transportation  through 
its  pipeline  facilities  to  reflect  the  ACA 
surcharge  that  will  be  effective  October 
1,1988. 

According  to  Granite  State  copies  of 
its  filing  were  served  upon  its 
customers.  Bay  State  Gas  Company  and 
Northern  Utilities.  Inc.,  and  the 
regulatory  commissions  of  the  States  of 
Maine  and  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
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DC  20420.  in  accordance  with  sections 
211  and  214  of  the  Cummissions  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  22, 1988  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  lo  be 
taken,  but  will  not  serve  to  make 
prolestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  fur  public 
inspection. 
Lola  D.  CBsliell. 
Actinfi  Secmtary. 

IH<  Uoc  eft-21551  Filed  ft-20-88;  a.-45  am) 
BILUHG  CODE  «;t7-01-M 


(Docket  No,  TM89-1-77-000I 

High  Island  Offshore  System; 
Proposed  Changes  in  FERC  Gas 
Tariffs 

S4iplemlwr  15.  ISWfl. 

Take  notice  that  on  September  1. 1988 
High  Island  Offshore  System  (HIOS) 
tendered  for  filing  pursuant  to  Section  V 
of  the  Rates  and  Charges  provisions  of 
Its  Tariff  and  as  permitted  by 
S  154.3a(d}(6)  of  the  Commissions 
Regulations.  Twentieth  Revised  Sheet 
No,  4  lo  its  FERC  Gas  Tariff,  Original 
Volume  No.  1. 

HIOS  states  that  the  filing  reflects  a 
reduction  lo  its  Annual  Charge 
Adjustment  rale  from  $.0021  to  S.0018 
per  Mcf  HIOS  proposes  an  October  1. 
1988  effective  date. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
Intervene  or  protest  with  Ihe  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washlnglon. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
23. 1988.  Protests  will  be  considered  by 
the  Commission  in  determinmg  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  prolestants  parties  lo 
the  proceedings.  Any  party  wishing  to 
become  a  party  to  the  proeeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  CasheU. 
SfH-relary. 

\V^  Doc  88-21565  Filed  B-ZO-88;  8:45  am| 
BlLLIhfO  CODE  e717-OI-H 


[Project  No.  9419-001) 

JDJ  Energy  Co;  Availability  of 
Environmental  Assessment 

September  14.  19(18 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Pari  380  (Order  No. 
486.  52  FR  4-89").  the  Office  of 
Hydropower  Licensing  has  reviewed  Ihe 
application  for  major  license  for  the 
proposed  Riverton  Waler  Power  Projecl 
and  has  prepared  an  Environmental 
Assessment  (EA)  for  tht  proposed 
projecl.  In  the  FA.  ihe  Commission's 
staff  has  analyzed  the  potential 
environmental  Impacls  of  Ihe  proposed 
project  and  has  concluded  Ihal  approval 
of  the  proposed  project,  with 
appropriate  mitigaiive  measures,  would 
not  constilule  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment- 
Copies  of  the  EA  arc  available  for 
review  in  the  Public  Reference  Branch. 
Room  lOOO.  of  Ihe  Commission's  offices 
at  825  Norih  Capitol  Street.  NE.. 
Washington.  DC  20426. 
Lois  D.  Cashell. 
Artinf!  Secrvtary. 

jf-Tt  Due  88-21552  Filed  9-20-88;  8:45  umj 
BILUNG  COOC  e7t741-M 


(Docket  No.  RPBa-128-003| 

National  Fuel  Gas  Supply  Corp.;  Filtng 

Stptt'tnber  14.  IHttb- 

Take  notice  thai  on  August  19. 19aa 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  filed  Alternate  Third 
Revised  Sheet  No.  70  to  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1. 
National  Fuel  stales  that  this  tariff  sheet 
is  In  substitution  for  Third  Revised 
Sheet  No.  70  contained  within  its  August 
1.1988  filing. 

National  Fuel  states  thai  this  tariff 
sheet  corrects  its  inadvertent  reference 
to  January  1. 1983.  when  describing 
billing  procedures  for  former  sales 
customers  on  its  system.  The  correct 
date  should  have  been  May  1, 1988.  Ihe 
proposed  effective  dale  of  its  tariff 
sheet. 

Nalional  Fuel  states  that,  in  addition. 
Alternate  Third  Revised  Sheet  No.  70 
clarifies  thai  any  customer  departing 
National's  system  may  elect  to  adopt 
monthly  billing  in  place  of  a  lump  sump 
payment  In  order  to  discharge  its  take- 
or-pay  pass-through  funding 
responsibility. 

A  copy  of  this  filing  has  been  mailed 
to  all  authorized  purchasers  of  natural 


gas  from  National  and  (o  all  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  lo 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capital  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1988)).  All  such  molions  or 
protests  should  be  filed  on  or  before 
September  22. 1988.  Protests  will  be 
considered  by  the  Commiss.ion  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
prolestants  parties  to  the  proceeding. 
Any  person  wishing  lo  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lots  D.  CasbeU, 
Acting  Secmtary. 

\VK  Dnc  88-21553  Filed  9-20-88.  a.4S  am] 
BIU.MG  COOC  6717-01  •!« 


[Docket  Nos.  RPBS-121-006  and  T088-2&- 
0011 

Natural  Gas  Pipeline  Company  of 
America;  Compliance  With  OrOer  Nos. 
483  and  483-A 

Seplfnil>er  16.  1988. 

Take  notice  than  on  September  9. 
1988.  Natural  Gas  Pipeline  Company  of 
America  (Natural),  tendered  for  filing,  as 
part  of  Natural's  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1.  the  following 
tariff  sheets: 

Tenth  Revised  Sheet  No.  118 
Sixteenth  Revised  Sheet  No.  119 
Eleventh  Revised  Sheet  No,  121 
Fourth  Revised  Sheet  No.  121A 
Third  Revised  Sheet  No.  12lB 
Third  Revised  Sheet  No.  12lC 
Third  Revised  Sheet  No,  12lD 
First  Revised  Sheet  No.  121E 
Flrsl  Revised  Sheel  No.  121F 
Substitute  Seventy-fourth  Revised  Sheel 

No.  5 

Natural  stales  such  revised  lariff 
sheets  are  filed  in  compliance  with  the 
Letter  Order  dated  August  12. 1988.  In 
order  that  Natural's  lariff  will  be  in 
conformance  with  Order  Nos.  483  and 
483-A.  relating  to  Purchased  Gas  Cost 
Adjustment  (PGA)  filings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  lo 
inten'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC20426.  in  accordance  with  §§385.214 
and  385.211  of  the  Commissions  Rules 
and  Regulations.  All  such  molions  or 
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protests  must  be  filed  on  or  before 
September  2:).  1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  w.U  not  serve  to  make 
proleslants  parlies  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lfll<  D.  Cashiill. 
Secretory. 

[re  Doc  aa-21566  Filed  9-20-88:  8:4S  am| 
StLUNQ  COOC  67t7-01-M 

1  Docket  No.  TM89-1-59-00 1  i 
Norttiern  Natural  Gas  Co.;  Filing 

S.;.-.."-N..r  18.  1988. 

T<ike  noiice  that  on  September  6.  1988. 
Northern  Natural  Gas  Company 
(.N'orthemI  filed  Fourth  Revised  Sheet 
No.  4g.  Fifth  Revised  Sheet  No,  4g  2.  and 
Fifth  Reviseii  Sheet  No.  4g.l  to  its  FERC 
Gas  Tariff.  Ihird  Revised  Volume  No.  1, 
to  be  effective  October  1. 1988. 

Northern  states  that  this  filing  reflects 
the  proposed  Annual  Charge 
Adjustment  (ACA)  that  was 
inadvertantly  omitted  from  its  filing  of 
August  31.  1988. 

Northern  requests  any  waivers  of  the 
Commission's  Regulations  and  its  tariff 
provisions  as  may  be  required  to  permit 
these  tariff  sheets  to  be  accepted  for 
filing  and  m.ide  effective  on  October  1. 
1988, 

Northern  ntates  that  copies  of  this 
filing  have  been  mailed  to  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20428.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385,211  (198H1),  All  Such  motions  or 
protests  should  be  filed  on  or  before 
September  :3, 1988.  Protests  will  be 
considered  liy  the  Commission  in 
determining  the  appropnafe  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection, 
Lois  D,  Cashell. 
Sprretary 

IFR  Dof;  98-21587  Filed  S-HMS;  ll;4S  am) 
aiiLiNa  COOC  inr-oi-ii 


I  Docket  No  RP88-t  54-003 1 

Northwest  Pipeline  Corp.;  Compliance 
Filing 

SepMmber  15.  1988. 

Take  notice  that  on  September  12. 
1988.  Northwest  Pipeline  Corporation 
("Northwest")  filed  the  tariff  sheets 
listed  below  in  compliance  with  a 
Federal  Energy  Regulatory  Commission 
( 'Commission  ■)  letter  order  issued 
August  12, 1988  in  the  above-captioned 
docket. 
Firsl  Revised  Volume  No.  1 
Ninth  Revised  Sheet  No.  12S 
Twelfth  Revised  Sheet  No.  128 
Seventh  Revised  Sheet  No.  I26-A 
Eleventh  Revised  Sheet  No  127 
Ninth  Revised  Sheet  No.  127-A 
Tenth  Revised  Sheet  No.  128 
S«th  Revised  Sheet  No.  128-A 
Seventh  Revised  Sheet  No.  129 
Sixth  Revised  Sheet  No.  130 
Original  Revised  Sheet  No.  130-A 
Northwest  stales  that  the  tariff  sheets 
mentioned  above  were  filed  lo  make 
specific  language  adjustments  to  the 
Purchased  Gas  Cost  Adjustment 
^vision  of  Northwest's  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1. 
Northwest  requests  an  effective  date  of 
June  1, 1988  for  each  of  the  respective 
tariff  sheets. 

A  copy  of  the  filing  has  been  mailed  to 
Northwest's  jurisdictional  customers 
and  affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
prolesi  said  filing  should  file  a  motion  lo 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  ii  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  23, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
proteslants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lob  D.  Casbell 
Secretary. 

[FR  Doc  88-21588  Filed  9-20-88,  8:45  am) 
BILLING  COOC  C717.41-II 


(Docket  No,  TQ88-2-37-003I 

Norttiwest  Pipeline  Corp.;  Compliance 

Filing 

S..l.l..mlifr  15.  1988, 

Take  notice  that  on  September  12. 
1988.  NorthwesI  Pipeline  Corporation 
("Northwest")  submitted  for  filing 
proposed  demand  gas  cost  adjustments 
to  be  effective  July  1  and  luly  3, 1988. 
Such  filing  was  tendered  to  comply  with 
a  Commission  letter  order  issued  August 
12. 1988  in  the  above-captioned  docket. 

Northwest  states  that  pursuant  to  the 
Commission  order,  the  current  demand 
gas  cost  adjustments  are  calculated 
using  projected  demand  costs  and  toll 
credits  for  the  three  months  beginning 
July  1, 1988  and  using  billing 
determinants  effective  July  1  and  |uly  3. 
1988  The  proposed  rate  changes  have 
t)een  refiected  on  Seventh  Amended 
Thirty-Ninth  Revised  Sheet  No.  10  and 
First  Amended  Forty  .First  Revised  Sheet 
No.  10. 

A  copy  of  this  filing  has  been  mailed 
lo  Northwest's  jurisdictional  customers 
and  affected  state  commissions. 

Any  person  desiring  to  be  heard  or 
prolesi  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  .NE..  Washington 
DC  20426.  in  accordance  with  \i  385  214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  23. 1988.  Protesls  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
proleslants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoU  D.  Cuhell, 
Secretary 

(FR  Doc  88-21569  Filed  9-20-M;  S.4S  am) 
MUNO  COOC  S717-01-M 


I  Docket  No*  RP«S-25O-00a  and  TM89-I- 

41-0001 

Paiute  Pipeline  Co.;  Ctiange  In  Annual 
Ctiarge  Adjustment  and  Provision 

Sepimutwr  15.  lOHH 

Take  notice  that  Paiute  Pipeline 
Company  (Paiute)  on  September  8. 1988, 
tendered  for  filing  Second  and  Third 
Revised  Sheets  No.  10  andf  irsi  Revised 
Sheet  No.  72  applicable  to  its  FERC  Gas 
Tariff.  Original  Volume  No  1.  Paiute 


Federal  Register  /  Vol,  53.  No.  183  /  Wednesday.  September  21,  1988  /  Notices 


36633 


states  that  the  purpose  of  said  filing  is  lo 
revise  its  annual  charge  adjustment 
(ACA)  surcharge  in  order  lo  recover  the 
Commission's  annual  charges  for  the 
1988  fiscal  year.  Paiute  further  states 
that  it  has  incorporated  a  revision  lo  its 
ACA  Provision  to  reflect  an  effective 
date  of  October  1  for  its  ACA  filings. 

Paiute  has  requested  waiver  of  the 
notice  requirements  and  any  other 
applicable  Commission  regulations  as 
may  be  necessary  so  as  lo  permit  the 
tendered  tariff  sheets  to  become 
effective  October  1. 1988. 

Paiute  states  that  copies  of  this  filing 
has  been  mailed  to  the  Nevada  Public 
Service  Commission,  the  California 
Public  Utilities  Commission,  Southwest 
Gas  Corporation.  Sierra  Pacific  Power 
Company  and  CP  National  Corporation. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capilol  Street  N'E..  Washington 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.  214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
23. 1988.  Protesls  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  lo  be  taken,  but  will 
not  serve  to  make  protestants  parties  lo 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell. 

Secivtary. 

(FR  Doc  88-21570  Filed  9-20-88: 8:45  am) 

BILLING  COOC  6717-01-11 

I  Docket  No  TAe9-1-40-001 1 

Raton  Gas  Transmission  Co.;  Filing 

September  16. 1988. 

Take  notice  that  on  September  12. 
1988,  Raton  Gas  Transmission  Company 
(Raton)  filed  Substitute  Tenth  Revised 
Sheet  No.  4  to  its  FERC  Gas  Tariff 
Original  Volume  No.  1.  lo  be  effective 
October  1.1988. 

Raton  states  that  in  its  August  12. 1988 
filing.  Tenth  Revised  Sheet  No.  4 
contained  an  error  in  the  reduction  in 
Demand  Rale  and  that  Substitute  Tenth 
Revised  Sheet  No.  4  corrects  the  error. 

Raton  states  that  a  copy  of  this  filing 
has  been  mailed  to  its  two  customers 
and  to  the  Public  Service  Commission  of 
New  Mexico. 

'    Any  person  jjesiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 


intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  wnth  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  1 18  CFR  395.214, 
385.211  (1988).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  26, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell. 

Secivtaty. 

{FR  Doc  88-21571  Filed  S-20-8a'  8:45  am) 

BILLING  COOC  S717-01-II 


(Docket  No.  TA89-1-38-001 1 

RIngwood  Gathering  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

September  16. 1988. 

Take  notice  that  on  September  8, 1988. 
Ringwood  Gathenng  Company 
(Ringwood).  4828  Loop  Central  Drive. 
Loop  Central  Three,  Suite  850.  Houston, 
Texas  "7081,  filed  Subslitule  Forty- 
fourth  Revised  Sheet  No.  PGA-1  lo  its 
FERC  Gas  Tariff  refiecting  a  revision  of 
its  current  adjustment  pursuant  to  18 
CFR  154.305(c)(4).  and  other  technical 
corrections  suggested  by  the 
Commission  Staff  including  the 
compulation  of  Ringwood's  surcharge 
adjustment.  This  filing  supersedes 
Ringwood's  August  2. 1988  filing  in 
Docket  No.  TA89-1-38-000. 

Copies  of  the  filing  were  served  upon 
Ringwoods's  jurisdictional  customers 
and  interested  state  agencies. 

Any  person  desiring  lo  be  heard  or  lo 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energj'  Regulatory  Commission,  825 
North  Capilol  Street  NE.  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Pracfice  and  Procedure  (18  CFR  395.214, 
385.211  (1988),  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  26, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  lo  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  CasheU. 

Secretary. 

|FR  Doc  68-21572  Filed  9-20-88;  B:45  am] 

BILLING  COOC  S717-01-H 


[Docket  No,  RPB8-223-001 1 

Texas  Eastern  Transmission  Corp.; 
Compliance  Filing 

September  14.  1988 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  Sept.  8. 1988  tendered  for 
filing  as  part  of  ils  FERC  Gas  Tariff 
Fifth  Revised  Volume  .No,  1.  six  copies 
each  of  the  following  tariff  sheets: 

Pmposed  To  Be  Effective  July  7.  1988 
Substihite  Original  Sheet  No.  483B 
Proposed  to  be  Effective  August  1,  1986 
Substitute  First  Revised  Sheet  No.  483B 

Texas  Eastern  states  the  purpose  of 
this  filings  is  to  make  revisions  to  Texas 
Eastern's  tariff  as  required  by  the 
Commissions  .August  24. 1988,  "Order 
Accepting  for  Filing  and  Suspending 
Tariff  Sheets.  Subiect  to  Refund  and 
Conditions"  (August  24  Order)  in  Docket 
No.  RP88-223. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  lo 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capilol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  22. 1988.  Protests  wnll 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection, 
Lois  □,  Cashell, 
Acting  Secretary. 

[FR  Doc  88-21554  Filed  9-20-88:  8:45  am) 
BILLING  CODE  6717-01-M 
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I  Docket  No.  RPM- 251-0001 

Texas  Eastern  Transmtssion  Corp^ 
Proposed  Changes  »n  FtRC  Gas  Tartff 

SfptPini>t?r  I  ■*.  l'<rt*i 

Take  notice  that  Texds  Eastern 
Transmission  Corporation  (Texas 
Edstern)  on  September  8. 1988.  tendered 
for  filing  as  par!  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1.  six  copies 
of  the  foilowtn^  l<trtff  sheets.  pn>posed 
lo  be  effective  September  9,  1988: 
Fifth  Revised  Sheet  No.  58 
Fifth  Revised  Sheet  No.  B9 
Fifth  Re\^Sl•d  Sheet  No.  70 
Fifth  Revised  Sheet  No.  71 
Fifth  Revised  Sheet  No.  73-99 
Onginal  Sheet  No.  483C 
Original  Sheet  No.  483D 

Texas  F,a9tem  states  the  pui^iose  of 
;his  filrnji!  i«  to  establish  Ihp  procedures 
pursuant  to  which  Texas  Eastern  wiH 
recover  the  flow-lhou(rh  by  Texas  Gas 
Trnnsmissi'in  Corporation  (Texas  Gas) 
•  )  TexdS  Etislern  of  a  portion  of  their 
share  of  Tennessee  Gas  Pipeline 
Company's  (Tennessee)  take-or-pay 
chdrges  as  3roposed  by  Texas  G'is  m  a 
f'hng  made  on  August  8.  1988  in  Docket 
No  RP88-iiO. 

Texas  F-dsiern  states  tariff  sheets 
numbered  4ft3C  and  483D  are  being  filed 
to  esMbli.sh  the  procedures  for 
recuvenng  Tennessee's  lake-or-pHV 
charges  to  be  billed  by  Texas  Gas  and 
paid  by  Texas  Eastern.  Sheet  Nos.  68. 
69  70.  and  "n.  set  forth  the  monthly 
principal  arnounl  plus  the  allocalinn 
frjctor  for  Ciirrytng  costs  that  each  Texas 
F-dslem  customer  wiil  be  reqiured  to  pay 
in  order  to  :"ecover  Texas  Gas's  take-or- 
p.iy  charget*  billed  to  Texas  Eastern 
pursuant  to  Texas  Gas  s  filing  on  August 
a.  1988  in  Docket  No.  RPa6-230. 

Texas  Eastern  stales  tls  portion  of 
Tennessee':*  take-or-pay  costs  lo  be 
hilled  by  Texas  Gas  is  S60.196.  including 
dmortizdtion  interest.  Texas  Gas 
proposes  Ic  bill  Texas  Eastern  a  fixed 
monthly  chirge  of  SlO.033  for  six 
monihs  Te  tas  Eastern  will  likewise  bill 
:'s  cu5tnmc-s  equal  monthly  amounts 
tolaUinR  S6<),196  over  six  months. 
bR^mntng  in  September  1988. 
Deiermmat  on  of  the  allocation  factor 
dp.d  monthly  amounts  each  customer 
VMii  be  reqi.ired  to  pay  are  set  forth 
^;nder  Atfachment  A. 

Texas  Eastern  slates  if  at  any  time 
levrts  Gas  :s  permitted  by  Commission 
order  lo  change  its  take-or-pay 
p'ocedares  dp.d/or  the  amnunls  to  be 
recovered  fursuant  thereto.  Texas 
Edstern  will  likewise  change  its  lake-or- 
pay  procedure  and/or  the  amounts  lo  be 
recovered  pursuant  thereto.  In  addition, 
Texas  East^-rn  expressly  agrees  to 
refund  to  it3  customers  all  refunds 


'-pceived  from  Texas  Gas  in  Docket  No. 
K1'H8-2J0. 

Copies  of  the  filing  wpre  served  on 
Texas  Eastern  s  lurisdichunal  customers 
and  inlerestsd  state  commisfiiuna. 

Any  person  deiiinng  lu  be  heard  or  to 
protest  said  filing  should  fiie  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commiuiiun.  825 
North  Capitol  Street  NE..  Washington. 
DC  2042B.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  AH  such 
mobons  or  protests  should  be  Tiled  on  or 
before  September  22. 1988  Protests  will 
be  considered  by  the  Commissinn  in 
determining  the  appntpnate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  parly 
must  tile  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
UU  O.  CulwU. 
Acting  Secretary. 
IKR  Doc  88-21555  Filed  9-Z0-«;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-3451-1J 

Agency  Infofntatkuit  Coflection 
Actfvftieft  Under  OMB  Revfew 

AOENCV:  Fjivmmmeiilal  Proleclion 
Agency  (EI'A). 
action:  Notice. 


Summaky:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
1501  et  spg.  I,  these  notices  announce 
that  the  Information  Coflection  Requests 
(ICRs)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
iind  [Judijpt  lOMB)  for  rfview  and  are 
available  to  the  public  for  review  and 
conunent  The  ICRs  describe  the  nature 
of  the  mformaiion  ciiileclions  and  iheir 
expected  coiits  and  buriiens.  where 
appropnate.  they  inctudr  fh*'  actual  dala 
collection  inslruiuetu 
FOR  FlMTHCa  MFOMftATKM  CONTACT: 
Carla  Levesque  at  EPA,  1202)  3tt2-274<l, 

SUPPLEMENT  AAV  tNPOMNATIOM: 

Office  of  Pesticides  and  Toxic 
Substances 

/'.:/t'  National  Human  Adipose  Tissue 
Survey   (EPA  ICR  ff0t»J9), 

Abs!racL  Collection  uf  human  adipose 
tissue  is  made  on  an  annual  basts  by 
cooperating  pathologists  throughout  the 
continental  U.5  Samples  are  analyzed 
and  statistics  are  generated  to  estimate 
the  prevalence  and  levels  of  exposure  to 


selected  toxic  substancws  and  pesticide 
in  the  general  V.S  population 

Burrfpn  Statfmtfftt  Public  reporting 
burden  for  this  colleriion  nf  mformation 
IS  estimated  (o  averagp  one  hour  per 
respf)nHe  including  time  to  excise  the 
tissue,  compl^-te  the  patient  summary 
report  form,  and  prepare  the  samples  for 
shipment 

Respondents:  Pathologists. 

Estimated  Number  of  Respondents: 
50. 

Frequency  nf  CoUection  On  orxasion 

ToUU  Estimated  Aiuwoi  Bunkuv  1.600 
hours. 

Office  of  Water 

Title:  Itnderground  Injeclion  Control 
Program  Informalton  (EPA  ICR 
X0370.0a).  Renewal  of  existing 
requirements;  no  changes  proposed 

Abstract  Owners/operators  of 
injection  wells  must  oblaio  permits, 
muMt  conduct  environmental  monilormg 
and  maintdin  nH:ordH.  and  must  report 
results  to  EPA  or  a  stale  agency  Stales 
must  report  lo  FJ'A  on  permittee 
compliance  and  related  information. 
Data  are  used  lo  ensure  safety  of 
underground  sources  of  dnnkiiiK  water 

Burden  Statement.  T'he  estimated 
avenige  finnual  burdfn  for  a  well  owner 
or  operator  is  77  hours  for  r^'porting  and 
1  hour  for  recordkeeping.  This  includes 
time  to  prepare  perniii  applications, 
conduct  environmental  monilonng  and 
reporting,  prepare  plugging  and 
abandonment  reports,  submission  of 
additional  information  as  needed,  and 
retention  of  records. 

The  estimated  averge  annual  burden 
for  a  state  is  587  hours.  This  includes 
time  lo  update  injection  well  Inventories 
and  prepare  testing,  compliance  and 
grant  utilization  reports. 

Respondents:  Businesses  and  slate 
governments. 

Estimated  Number  of  Respondents: 
4.290. 

Estimated  Total  Annual  Burden: 
.128,801  hours. 

Send  comments  regarding  the  burden 
estimates,  or  any  other  aspects  of  then*- 
collections  of  information,  mrludmg 
suggestions  for  reducing  the  burdens,  tu: 
Carla  Levesque,  Environmental 

Protection  Agency.  Information  PoIi(  y 

Branch  [PM-223].  401  M  Street.  SW-. 

Washington.  DC  20460 
and 
Tim  Hunt.  Office  of  Management  and 

Budget,  Office  of  Information  and 

Regulatory  Affairs.  726  Jackson  Place 

NW..  Washington.  DC  20503. 

(Telephone  (202J  395-3084J. 


Federal  Register  /  Vol.  53.  No.  183  /  Wednesday.  September  21.  1988  /  Notices 


36635 


OMB  Responses  to  .Agency  PRA 
Clearance  Requests 

EPA  ICR  =0783.05:  Motor  Vehicle 
Emission  Certitication  and  Fuel 
Economy  Labeling  Program — Small 
Volume  Manufacturer  Certification 
NPRM;  was  approved  08/18/88;  OMB 
No.  2060-0104;  expiration  date:  08/31/91. 

EPA  ICR  #0783.06;  Motor  Vehicle 
Emission  Certification  and  Fuel 
Economy  Labeling  Program;  was 
approved  08/24/88;  OMB  No.  2060-0104: 
expiration  date:  08/31/88, 

EPA  iCR  ?ri442;  Land  Disposal 
Restrictions:  Information  Requirements 
for  First  Third  Scheduled  Wastes 
(Amendment);  was  approved  08/23/88; 
OMB  No.  2050-0085;  expiration  date:  08/ 
31/91. 

Dale:  September  S.  1968. 
Paul  Lapsley, 

Director.  InfarmatioTt  and  Regu/atory  Systems 
Division. 
|FR  Doc.  88-21508  Filed  9-20-88;  8:45  am] 

aiUJNO  CODE  65S0-5(Mi 

IOPP-1B0789:  FRL-3451-2] 

Receipt  of  Appltcatlon  for  Emergency 
Exemption  To  Use  Hydrogen 
Cyanamlde;  Solicitation  of  Public 
Comment 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

*CriOM:  Notice. 

Summary:  EPA  has  received  a  request 
for  an  emergency  exemption  from  the 
Arizona  Commission  of  Agnculture  and 
Horticulture  (hereafter  referred  to  as  the 
"Applicant")  to  use  the  active  ingredient 
hydrogen  cyanamide  (Dormex''^)  to 
promote  uniform  bud  break  in  7.500 
acres  of  table  grapes  grown  in  Arizona. 
Dormex  contains  an  unregistered  active 
ingredient  and,  therefore,  in  accordance 
with  40  CFR  166.24.  EPA  is  soliciting 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATE:  Comments  must  be  received  on  or 
before  October  8. 1988. 
ADDRESS:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  ■'OPP-iao789;'  should  be 
submitted  by  mail  to: 
Public  Docket  and  Freedom  of 

Information  Section.  Field  Operations 

Division  (TS-757C).  Office  of  Pesticide 

Programs.  Environmental  Protection 

Agency.  401  M  Street  SW., 

Washington.  DC  20460 
In  person,  bring  comments  to:  Room  236, 

Crystal  Mall  #2.  1921  Jefferson  Davis 

Highway.  Arlington.  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 


claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information 
(CBI)."  Information  so  marked  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2  A 
copy  of  the  comment  that  does  contain 
CBI  must  be  submitted  for  inclusion  in 
the  public  record.  Information  not 
marked  confidential  may  be  disclosed 
publicly  by  EPA  without  prior  notice  to 
the  submitter.  All  written  comments  will 
be  available  for  inspection  in  Rm.  236  at 
the  address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  ho!ida\'»- 

FOR  FURTHER  INFORMATION  CONTACT: 
Bv  mail:  Jim  Tompkins.  Registration 

Division  (TS~767C),  Office  of  Pesticide 

Programs.  Environmental  Protection 

Agency.  401  M  Street  SW.. 

Washington.  DC  20460 
Office  location  and  telephone  number: 

Room  716.  Crystal  Mall  «2. 1921 

JefTerson  Davis  Highwav.  Arlington. 

VA  [703-55~-1806), 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  I36p).  the  Administrator  may, 
at  this  discretion,  exempt  a  State  agency 
from  any  provisions  of  FIFRA  if  he 
determines  that  emergency  conditions 
exist  which  require  such  exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  to  permit  the  use  of  an 
unregistered  plant  regulator,  hydrogen 
cyanamide  (CAS  420-04-2). 
manufactured  as  Dormex"""**.  by  SKW 
Trostberg  Aktiengesellschaft.  to  promote 
uniform  bud-break  in  table  grapes 
grown  in  Arizona.  Information  in 
accordance  with  40  CFR  Part  166  was 
submitted  as  part  of  this  request. 

Approximately  7. BOO  acres  of  table 
grapes,  Vids  spp..  are  grown  in  Arizona. 
The  Applicant  indicates  that  Arizona 
growers  of  early  market  table  grapes  are 
facing  economic  losses  due  to  increasing 
competition  from  foreign  imports, 
particularly  from  Mexico.  The  Applicant 
states  that  table  grapes  grown  in 
Arizona  may  not  experience  adequate 
winter  chilling  to  promote  uniform 
budbreak  and  fruit  ripening  in  the 
spring.  As  a  result,  cane  growth  can  be 
delayed  and  uneven,  causing  the  harvest 
to  be  late  and  allowing  foreign 
competition  to  dominate  the  market. 
Currently  there  are  no  registered 
materials  to  promote  uniform  bud-break 
in  grapes. 

Dormex  will  be  applied  by  ground  at  a 
maximum  rate  of  4  gallons  (16  pounds 
active  ingedientl  per  acre.  Application 
will  be  made  once  in  dormancy  after 
pruning  sometime  between  December 


15. 1988.  and  January  31. 1969.  to 
approximately  7.500  acres  of  table 
grapes. 

This  notice  does  not  constitute  a 
decision  by  EP.^  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  receipt  of  an 
application  for  a  specific  exemption 
proposing  use  of  a  new  chemical  (i.e  .  an 
active  ingredient  not  contained  in  any 
currently  registered  pesticide).  Such 
notice  provides  for  the  opportunity  for 
public  comment  on  the  application. 
Accordingly,  interested  persons  may 
submit  written  views  on  the  subject  to 
the  Field  Operations  Division  at  the 
address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Arizona  Commission  of  Agriculture  and 
Horticulture. 

Daicd:  September  13. 196S. 

Edwin  F.  Tinsworth. 

Acting  Director,  Registration  Division.  Office 

of  Pesticide  Programs. 

IFR  Doc.  88-21505  Filed  9-20-88: 8:45  am] 

nUJNO  CODE  6560-fiO-ai 


(PP  7G3561/T574;  FRL-344S-4I 

Mepiquat  Chloride;  Establishment  of 
Temporary  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  EPA  has  established 
temporary  tolerances  for  residues  of  the 
plant  growth  regulator  mepiquat 
chloride  (N.N-dimethyl-pipendinium 
chloride)  in  or  on  certain  raw 
agricultural  commodities.  These 
temporary  tolerances  were  requested  by 
BASF  Wyandotte  Corp..  Chemicals 
Division. 

date:  These  temporary  tolerances 
expire  |une  30. 1P89, 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Robert  Taylor  Product 
Manager  (PMI  25.  Registration  Division 
(TS-767Ci.  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
St.  SW..  Washington.  DC  20460.  ' 

Office  location  and  telephone  number: 
Rm.  245.  CM=2. 1921  lefferson  Davis 
Highway,  Arlington.  VA  (703)  557-18O0. 

SUPPLEMENTARY  INFORMATION:  BASF 

Wyandotte  Corp..  Chemicals  Division. 
Agricultural  Chemicals  Group,  100 
Cherry  Hill  Rd.  Parsippany.  Nj  07054. 
has  requested  in  pesticide  petition  (PP) 
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T.3561  the  e<itdbl!shmpnt  of  Xempontry 
tjlerances  for  reeidues  of  the  plant 
(jrowth  res:i!rtU)r  mepiq'^dl  chloride 
l\  \-<iimethyi-Pipendmium  chionde)  in 
"r  on  the  raw  asncultural  commodilips 
erapes  at  1.0  part  per  mittion  fppir.l  and 
the  processed  fractions  raisins  at  6.0 
ppm.  ra'8i'.>n  waste  at  26  ppm,  and 
pomace  (wet  and  dr>  i  at  3.0  ppm  A 
r:'lated  food  and  feed  additive 
rpgulation  tFA.P}  7H5544,  m  or  on  the 
r^w  aKTiculturai  commodities  raisins  at 
fi  0  partg  per  cmiiion  Ippmj.  raisin  waste 
a;  26  ppm,  and  grape  pomace  (wet  and 
drv<  at  3.0  ppin  has  published  m  the 
Federal  Regwter  of  fune  22.  1988  (53  KR 

These  temporary  toleraoceB  wiU 
; vrmit  the  marketing  of  the  above  raw 
fi£r;cultur«l  aimmodities  when  treated 
in  accordance  with  the  provisions  of  the 
fcxpenmental  use  permit  796^EUP-34. 
which  18  bein>{  issued  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRAI  as  amended  (Pub.  L.  95-3^, 
92  Stat   819;  7  U  SC.  136], 

The  scientific  da!a  reported  and  other 
Tteievant  malenal  were  evaluated,  and  \' 
wa3  determm-id  that  eslabhshroent  of 
t.he  temporary  tolerances  will  prolect  the 
public  hedlth.  Therefore,  the  temporary 
tolerances  have  been  established  on  the 
condition  that  the  pesticide  be  used  ;n 
accordance  with  the  expenmentaJ  use 
pt^rmit  and  with  the  foliowing 
proviaion&; 

1  The  totd!  amount  of  the  active 
herbicide  to  be  used  must  not  exceed 
the  quantity  aiithcHized  by  the 
experimental  jse  permit. 

Z.  BASF  Wyandotte  Corp.,  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  beann;^  an  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performaoce  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EP.-\  or  the  Food  and  Drug 
Administration. 

These  tolenmces  expire  )une  30. 1989. 
Residues  not  in  excess  of  these  amounts 
remaining  in  or  on  the  raw  agnculturat 
commodities  tifter  this  expiration  date 
will  not  be  cuiuidered  actiimable  rf  the 
pesticide  la  legally  appbed  during  the 
term  of.  and  u^  accordance  with,  the 
provisions  of  ihe  experunental  ose 
permit  and  temporary  tolerances.  These 
tolerances  may  be  revoked  if  the 
experimental  jse  permit  is  revoked  or  if 
any  expenence  with  or  scientific  data 
on  this  pesticide  indicate  that  such 
revocation  is  necessarj'  to  protect  the 
pubbc  health 

The  Office  of  Managemertt  and  Bndget 
has  exempted  this  nottce  from  the 
requirements  -jf  section  3  of  Executive 
Order  122Jn 


Pursuant  to  the  requrrements  of  the 
R-'SuUtory  Flexibibty  Act  (Pub,  L  9e~ 
3.S4.  94  Stat  1164,  5  US  C.  mO-eiZ).  the 
Admmrstrator  has  determined  that 
rpgiilations  e«t«bhshmg  new  tolerances 
or  mising  tolerance  levels  or 
e««tabti9hmg  coemptions  from  tolerance 
rp(juir«frrwnr!*do  not  have  s  significant 
economic  impact  on  a  subatsnTial 
nttmb«?r  of  srrtall  entitles.  A  certification 
sfatemenf  to  this  effect  was  published  in 
the  Fed«tral  Register  of  May  4. 1981  (46 
F'R  24950), 

Authority:  (21  US.C  3463(1)}. 

n.f^-d  SHpfember?.  1988, 
Edwiii  F.  TinswoElh. 

D'.-^'ctor  Registration Dtvision.  Officeof 
Pestiade  Programs. 

fFR  Due.  S8~21I82  Filed  9-20-88;  8:45  am] 
aiujMOCooc  I 


[FRt.-a44»-3) 

Extenskm  of  Comment  Period; 

Proposed  Determination  To  ProhJtrft, 
Deny,  or  Restrict  ttte  SpecWcatkon,  or 
the  Uee  For  Speciftcetion.  of  an  Area 
as  a  Disposal  Srte;  Kuntcane  Creek. 
Bacon  County,  GA 

aqency:  EDvironmental  Protection 

Agency  (EPAJ. 

AcnoM:  Notice  of  extension  of  public 

hearing  comnient  period. 

summary:  On  August  30,  IWW.  a  public 
hearing  was  held  tn  Alma.  Cporgia. 
pursuant  to  a  notice  published  on  July 
!.■>,  1988  at  53  FR  26859  This  hearing 
concerned  a  Proposed  Determination  by 
EPA  Region  fV.  set  forth  in  that  nntice, 
to  withdraw,  deny,  or  restnct  the 
'Specification  or  use  of  portions  of 
Humcane  Creek  flncTd  plain  and 
portions  of  unnamed  tributaries  of 
Humrane  Cn*pk  m  the  Alma  area  as  a 
disposal  site  for  dredged  or  fill  mfllcriais 
under  authority  of  section  4f)4[c)  of  the 
Clean  Water  Act  (33  U.S.C  1344(cJ]. 
Since  that  hearing,  attorneys 
representmg  the  Alma  Baron  County 
Comrmmity  Development  Agency,  which 
has  applied  for  section  404  permits  to 
ron8*nic1  a  rpcreabona!  lake  and 
arpMntree  reservoirs  in  the  area  covered 
tn  the  Proposed  Determination,  have 
requested  extension  of  the  post-hearing 
comment  period  pro\'ided  under  40  CFR 
231  41 0-  In  hght  of  the  lengthly  nature  of 
the  administrative  record  in  this  matter. 
thdt  post -hearing  comment  period  is 
bemg  extended  until  the  close  of 
business  on  September  19.  1988.  To 
allow  farther  time  to  Region  Wa 
considpratian  of  comments  received 
dunng  the  extended  post-hearing 
comment  penod,  the  time  period 
provided  under  40  CFR  2Ji.5fal  for 


Regional  action  on  the  Proposed 
Determination  is  also  being  extended 
until  Ihe  close  of  business  on  October  5, 
1988.  These  extensions  are  made  under 
authority  of  40  CFR  231  8 
FOR  FUBTMEU  mrORMATTON  COMTACT. 
Frank  M  Redmond  Chief.  Wetlands 
and  Coastal  Programs  Section.  Waltr 
Management  Di\nsion,  U.S. 
Environmental  Protection  Agency,  345 
Courtland  Street.  Atlanta.  Georgia. 
30365,(404)347-3776. 

Dated:  Septembiir  a.  IttHti 
|oe  R.  FrsBznulhas. 
Acting  Regional  Admini&tratur 
IFR  Doc  aft-21S04  Filed  9-20-8a  845  am| 
8ILLa«G  COOC  MM-S>-» 


FEDERAL  COMMUNICATIOI^ 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  for  Review 

The  Federal  Commutiicabons 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  .'\ct  of  1980.  44 
use.  3507. 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission  b 
duplicating  contractor.  Inlernational 
Transcription  Service.  2100  M  Street. 
N'W..  Suite  140.  Washington,  DC  20037. 
or  telephone  (202)  »S7-jei5  Persons 
wishing  to  comment  on  an  information 
coilectian  should  contract  E>"vetie 
Flvnn.  Office  of  Manajtempnt  and 
Budget.  Room  32.iS  NEOB,  Washington. 
DC  20503.  telephone  (2Q2j  »5-3785. 
Copif>s  of  these  comments  should  also 
be  sent  to  the  Commissum  For  further 
information  contact  lerry  Cowden. 
Federal  CommunicationH  Commission, 
telephone  |202J  632-7513 
OMB  No.:  30eO-m73 
Tttie:  Section  73.1207.  Rebroadcasts 
Action:  Extension 
Respondents:  State  or  local 
govemmenlA.  Buamess.  inclmling 
small  business,  and  Nod  Profit 
institutions 
Frequency  of  response.  Recordkeeping 

Requiremenl 
Estimated  Annua/  Burden:  100 

Recordkeepers  one-half  hour  eai.h 
Needs  and  Uses:  Licensees  of  broadcast 
slations  are  rt:4uired  lo  ubi^iui  written 
permission  from  an  onxinating  station 
prior  lo  retransmitting  an>  program  or 
part  thereof-  A  copy  of  this  permissinn 
must  be  retained  m  the  station's  file 
and  made  available  to  FCC  upon 
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request.  This  written  consent  assures 
the  Commission  that  prior 
authorizations  for  retransmission  of 
the  program  was  obtained. 

OMB  No.:  3060-0182 

Tu!e:  S*.*ctlon  73.1620.  Program  Tests 

^c//o/7.  Extension 

Respondents:  Business,  including  small 
business 

Frequency  of  response:  On  occasion 

Estimated  Annuo!  Burden:  39S 
Responses,  one  hour  each 

Needs  and  Uses:  Permittees  of 
nondirectional  AM  or  FM  stations, 
and  nondirectional  or  directional  TV 
stations,  are  required  lo  notify  the 
FCC  upon  beginning  of  program  tests. 
This  notice  alerts  the  Commisison  that 
construction  has  been  completed  and 
that  the  station  is  broadcasting 
program  material. 

H.Walker  Fnutor  Ul, 

Acting  Secretary. 

(FR  Doc.  88-21496  Filed  9-20-88: 8:45  am| 

BiLUNo  COOC  ena-oMi 


Closed  Circuit  Test  of  the 
Emergency  Broadcast  System  During 
the  Week  of  September  19. 1988 

A  test  of  the  Emergency  Broadcast 
System  (EBS)  has  been  scheduled  during 
the  week  of  September  19. 1988.  Only 
ADC.  AP  Radio.  CBS.  MBS,  NBC.  NPR. 
United  Stations  and  UP!  Audio  Radio 
Network  affiliates  will  receive  the  Test 
Program  for  the  Closed  Circuit  Test.  The 
ABC.  CBS,  NBC.  and  PBS  television 
networks  and  the  national  cable 
program  suppher  networks  are  not 
participating  in  the  test 

Network  and  press  wire  service 
affiliates  will  be  notified  of  the  test 
procedures  via  their  network 
approximately  25  minutes  prior  lo  the 
test. 

Final  evaluation  of  the  test  is 
scheduled  to  be  made  about  one  month 
after  the  Test. 

THIS  IS  A  CLOSED  CIRCUfr  TF.ST 
AND  Wia  NOT  BE  BROADCAST 
OVER  THE  AIR. 

Fed^rtil  Communications  Commission. 
H.  Walker  Feaster  m. 
Acting  Secretory. 

(FR  Doc  88-21497  Filed  9-20-88:  8.45  am] 
BatiNO  COOE  Eri3-gi-|| 


FEDERAL  MARITIME  COMMISSION 
Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(8)  has  been  filed  with  the 
Commission  pursuant  lo  section  15  of 


the  Shipping  Act.  1916.  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  Room  10325,  Interested  parlies 
may  submit  protests  or  comments  on 
each  agreement  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington.  DC  20573,  withm  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  and  protests 
are  found  in  5  560.7  and/or  $  572.603  of 
Title  46  of  the  Code  of  Federal 
Regulations-  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  pending  agreement- 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  Ume,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-011074-001 

TiUe:  Baton  Rouge  Marine 
Contractors.  Inc. 

Terminal  Agreement 

Parties:  Strachan  Shipping  Company 

I.T.O  Corporation 

Cooper/T.  Smith  Stevedoring 

Cavalair  Corporation 

Kerr  Steamship  Co.  Inc.. 

Filing  Party: 

John  P.  Meade.  Attorney 

O'Connor  4  Hannon 

Suite  800 

1919  Pennsylvania  Avenue.  N.W. 

Washington.  DC  20006-3483 

Synopsis:  The  agreement  evidences 
the  transfer  of  shares  of  stock  and 
participation  in  the  basic  shareholders 
agreement  from  Biehl  and  Company  to 
Cavalair  Corporation. 

By  Order  of  the  Fedoral  Maritime 
Commission. 

Dated  September  16.  19B8 
Joseph  C.  Polking. 
Secre/o/y. 

[FR  Doc  BB-21S40  Filed  9-20-88:  8:45  amj 
BIULMQ  CODE  CTSIMI-M 


Agreement{s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreemenl(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  nay  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  DC 


20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears,  T^e  requirements  for 
comments  are  found  in  $  572.603  of  Title 
46  of  the  Code  of  Federal  Regulabons. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-005200-059- 

Title:  Pacific  Coast  European 
Conference. 

Parties:  Compagnie  Generale- 
Maritime,  Hapag-Llovd  AG.  Incotrans 
B.V, 

Synnpsis:The  proposed  modification 
would  delete  Conference  jurisdiction 
over  traffic  moving  intermodally  via 
gateways  other  than  U.S.  West  Coast 
ports.  The  parties  have  requested  a 
shortened  review  penod. 

Agreenwnt  No.:  203-009735-024. 

Title:  Steamship  Operators  tnlermodal 
Committee  Agreement. 

Parties: 
Columbus  Line 
Japan  Line.  Ltd. 
Kawasaki  Risen  Kaisha.  Ltd. 
Lykes  Bros.  Steamship  Co..  Inc 
A.P.  MoUer-Maersk  Line 
Neptune  Orient  Lines  Ltd. 
Nippon  Yusen  Kaisha.  Ltd. 
Sea-Land  Serx'ice,  Inc. 

Synopsis:The  proposed  modification 
would  delete  Japan  Line.  Ltd..  as  a  party 
to  the  agreement. 

Agreement  No.:  207-011195-002. 

Title:  Hyundai  Australia  Direct  Line 
Joint  Servipe  Agreement. 

Parties: 
PAD/Line  Overseas  S.A.  d/b/a  Pacific 

Australia  Direct  Line 
Hyundai  Merchant  Marine  Co..  Ltd. 

Sy/iD/7s/s.' The  proposed  modification 
would  delete  New  Zealand  from  the 
scope  of  the  agreement,  and  would 
further  define  coverage  of  certain  Pacific 
Island  groups. 

Agreement  No.:  232.011214. 

Title:  CCNI/Lykes  Reciprocal  Space 
Charter  and  Coordinated  Sailing 
Agreement. 

Parties: 
Compania  Chilena  de  Navegacion 

Inleroceanica  S.A. 
Lykes  Bros.  Steamship  Co..  Inc. 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  charter 
space  from  and  to  one  another,  and 
agree  on  sailing  schedules  in  the  trade 
between  U.S.  Atlantic  Coast  ports  and 
inland  points  via  such  ports  in  South 
America  and  Panama.  The  agreement 
would  further  permit  the  parties  to 
advertise  sailings  and  agree  on  the 
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number.  Size  and  type  of  vessels 
operated  by  each  in  the  trade. 

By  Order  of  die  Federal  Maritime 
Commission. 

Dated:  September  16. 1988. 
loseph  C  Polkmg. 
Secretary 
!FR  Doc  88-21541  Filed  9-20-«8;  a:45am| 

BIUJNO  COOC  S7MM11-II 


Agreefnent(s)  RIed 

The  Federal  Mantime  Commission 
hereby  gives  notice  of  the  filing  of  the 
followmg  agreement[s|  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC.  Office  of  ihe  Federal 
Mantime  Commission.  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573.  withm  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicatmg  with  the 
Commission  -egarding  a  pending 
agreement- 

Agreement  Xo.:  224-200131-001. 

T:tle:  Commercial  Port  of  Tinian 
Terminal  Agreement. 

Partjes: 
Commonwealth  Port  Authority. 
Tinian  Marine  Stevedore.  Inc. 

Synops.'s:  The  agreement  changes  the 
term  of  the  bdsic  lease  agreement  from 
fifteen  years,  with  an  option  for  another 
fifteen  years,  to  a  term  of  twenty  years 
with  an  option  for  another  twenty  years 
The  agreement  also  provides  for  an 
additional  rental  charge  in  the  event  of  a 
sublease,  assignment,  or  other  transfer 
of  the  basic  lease  agreement. 

Agreement  Xa.:  224-010946-00.5- 

Tide:  Brazos  River  Terminal 
Agreement- 

Parties: 
Brazos  River  Harbor  Navigation  District 
American  Rice.  Inc.  (Lessee) 

Synopsis  The  agreement  reflects  (1) 
the  termination  of  the  temporary  lease 
of  Warehouse  Transit  Shed  A  and 
Warehouse  Transit  Shed  I;  and  (2)  the 
resumption  and  reinstatement  of 
Lessees  right  to  preferential  use  of 
Warehouse  Transit  Sheds  lA  and  2  as 
provided  in  the  agreement. 

Agreement  Xo.:  224-01 0774-W2. 

Title:  Georgia  Ports  Authority 
Terminal  Agreement. 

Parties: 
Georgia  Ports  Authority 


Evergreen  Marine  Corporation  (Taiwan) 
Synopsis:  The  proposed  agreement 

modifies  the  rate  schedule  of  Agreement 

No.  224-010774  and  mcreases  rates 

pursuant  to  clauses  in  that  Agreement. 
By  order  of  the  Federal  Maritime 

Commission. 
Dated:  September  16,  1988 

loflcph  C.  Polkiitg. 

Secretary 

|FR  Doc  88-21 S87  Filed  9-20-86:  8:45  am] 

BILUNQ  COOC  cnO-OI-M 


FEDERAL  RESERVE  SYSTEM 

First  Paxton  Bancorp,  Inc.,  el  al.; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14}  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(cl  of  the  Act  (12 
U.S.C.  1842(cl). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  office  of  the  Board  of 
Governors,  Interested  persons  may 
express  their  views  m  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summanztng  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
13.  1988 

A.  Federal  Reserve  Bank  of  Chicago 
(David  E.  Epstein,  Vice  President)  230 
South  LaSalte  Street.  Chicago.  Illinois 
60690: 

1.  First  Paxton  Bancorp,  Inc.  Paxton, 
iHinois:  to  acquire  100  percent  of  the 
voting  shares  of  Cissna  Pork  State  Bank. 
Cissna  Park,  [llinois. 

2.  Indiana-Hoosier  Corp..  Greenwood. 
Indiana;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  Ihe 
voting  shares  of  The  Bloomington 
National  Bank.  Bloomington.  Indiana. 

B.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble.  Vice  President)  400 
South  Akard  Street.  Dallas.  Texas  75222: 


1.  Wheeler  County  Bancshares.  Inc.. 
Shamrock,  Texas;  to  become  a  bank 
holding  company  by  arqutrmg  100 
percent  of  the  vcjling  shares  of  First 
Bank  and  Trust.  Shamrock,  Texas. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1,  Security  Pacific  Corporation.  Los 
Angeles,  California:  to  acquire  100 
percent  of  the  voting  shares  of  .\evada 
National  Bancorporation.  Reno,  Nevada, 
and  thereby  indirectly  acquire  Nevada 
National  Bank.  Reno,  Nevada. 

2.  U.S.  Bancorp,  Portland,  Oregon:  to 
acquire  100  percent  of  the  voting  shares 
of  Western  Independent  Bancshares. 
Inc.,  Auburn.  Washington,  and  thereby 
indirectly  acquire  Auburn  Valley  Bank. 
Auburn.  Washington. 

Board  of  Governors  of  the  Federal  Reserve 

System.  September  15. 1968. 

lame*  McAfee, 

Associate  Sfcretary  oftf^e  Board. 

[FR  Doc  8»-;:i480  Filed  9-20-88;  6:45  ami 

•lUJNQ  COOC  UtO-OI-K 


First  Security  Corp^  Sail  Lake  City,  UT; 
Application  To  Engage  In  Leasing 
Activities 

First  Secunty  Corporation.  Salt  Lake 
City,  Utah  ("First  Security"),  has 
applied,  pursuant  to  section  4{c)(fl)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1643(cl(8))  ("BHC  Act")  and 
$  225.23(a)(3)  of  the  Board's  Regulation 
Y  (12  CFR  225.23(a)(3)).  for  permission  to 
engage  de  novo,  through  its  wholly 
owned  subsidiaries.  First  Security 
Leasing  Company,  Salt  Lake  City,  Utah. 
and  First  Security  Leasing  Company  of 
Nevada.  I..as  Vegas.  Nevada  (together 
"Company"),  in  certain  leasing  activities 
involving  the  leasing  of  personal 
property,  or  acting  as  agent,  broker,  or 
adviser  in  leasing  such  properly. 
pursuant  to  the  Board's  Regulation  Y  (12 
CFR  225.25(b)(51.  These  aclivilles  will  be 
conducted  nationwide.  Company 
currently  engages  in  leasing  activities 
through  certain  existing  subsidiaries  for 
which  it  has  received  prior  Board 
approval  under  Regulation  Y  (12  CFK 
225.25(b)(5)). 

Company  also  proposes  to  expand  its 
leasing  activities  to  include  leasing 
transactions  that  comply  with  all  of  the 
conditions  of  Regulation  Y  except  as  set 
out  below.  Company  Is  requesting  the 
Board's  prior  approval  to  engage  in 
leasing  transactions  the  terms  of  which 
will  allow  Company  to  rely  for  its 
compensation  on  the  estimated  residual 
value  of  the  property  at  the  expiration  of 
the  initial  term  of  the  lease  up  to  70 
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percent  of  the  acquisition  cost  of  the 
property.  First  Secunty  has  stated  that  it 
will  limit  such  leases  with  estimated 
residual  values  in  excess  of  25  percent 
of  acquisition  cosi  to  no  more  than  10 
percent  of  First  Security's  total 
consolidated  assets.  Regulation  Y 
currently  limits  residual  value  reliance 
to  no  more  than  20  percent  of  the 
acquisition  cost  of  the  property  to  the 
lessor.  12  CFR  225.25(b)(5)(lv)(C), 

Section  4(c)(8)  of  the  BHC  Act 
provides  thai  a  bank  holding  company 
may  engage  In  any  activity  which  the 
Board  has  determined  to  be  "so  closely 
related  to  banking  or  managing  or 
controlling  batiks  as  to  be  a  proper 
incident  thereto."  A  particular  activity 
may  be  found  to  meet  the  "closely 
related  to  banking"  test  if  il  is 
demonstrated  that  banks  have  generally 
provided  the  proposed  activity:  that 
banks  generally  provide  services  that 
are  operationally  or  functionally  so 
similar  to  the  proposed  activity  so  as  to 
equip  them  particularly  well  to  provide 
the  proposed  activity;  or  that  banks 
generally  provide  services  that  are  so 
Integrally  related  to  the  proposed 
activity  as  to  require  their  provision  in  a 
specialized  form.  Xationai  Courier  Ass'n 
V.  Board  of  Governors.  518  F.2d  1229. 
12.17  (D.C.  Cir.  1975).  In  addition,  the 
Board  may  consider  any  other  basis  that 
may  demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  lo 
banking  or  managing  or  conlrolling 
bunks.  Board  statement  Regarding 
Regulation  Y,  49  FR  806  (1984). 

First  Security  believes  that  its 
proposed  leasing  activities,  including  the 
less  restrictive  residual  value 
requirement,  are  closely  related  to 
banking,  and  cites  as  authority  for  (his 
the  recently  expanded  authority  for 
national  banks  to  engage  in  leasing 
transactions  on  a  net  lease  basis.  12 
use.  24  (Tenth).  The  Office  of  the 
Comptroller  of  the  Currency  has 
interpreted  that  provision  as  authorizing 
national  bank  leases  that  rely  on  a 
residual  value  of  up  to  70  percent  of  the 
original  cost  otthe  properly  to  the 
lessor.  Federally  chartered  thrift 
institutions  have  similar  authority.  12 
use  1464(c)(2)(A)  and  12  CFR  545.78. 

In  determining  whether  an  activity 
meets  the  second,  or  proper  incident  lo 
banking  test  of  section  4(c)(8).  the  Board 
must  consider  whether  the  performance 
of  the  activity  by  an  affiliate  of  a 
holding  company  "can  reasonably  be 
expected  to  produce  benefits  lo  the 
public,  such  as  greater  convenience. 
increased  competition,  or  gains  in 
efficiency  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 


unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices." 

First  Security  contends  that 
Company's  conduct  of  the  proposed 
activities  vsfill  result  in  significant  public 
benefits  Ihat  will  outweigh  any  possible 
adverse  effects.  First  Security  stales  that 
such  public  benefits  will  take  the  form 
of  increased  compeiitum  in  the  leasing 
industry,  gains  in  pfficienry,  increased 
earnings  for  Company,  and  improved 
services  to  leasing  customers. 

Comments  regarding  the  application 
must  be  received  at  the  offices  of  the 
Board  of  Governors  not  later  than 
October  5.  1988. 

Board  of  Govemoni  of  the  Federal  Reserve 

System.  September  15. 198& 
iomes  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-21481  Filed  9-20-88:  8:45  am) 

BILUHG  COOE  6310-Ol-H 


Change  in  Bank  Control;  Acquisitions 
of  Sttares  of  Banks  or  Bank  Holding 
Companies;  Robert  Marett 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  iai7()))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragra^jh  7  of  the  Act  (12 
U.S.C  1817(jl(7)). 

T}ie  notices  arc  available  for 
immediate  inspection  al  the  Federal 
Reserv'c  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  October  6. 1986 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street  NW..  Atlanta.  Georgia 
30303: 

1,  Robert  MaretL  Trustee,  Atlanta. 
Georgia:  to  acquire  an  additional  3.8 
percent  of  the  voting  shares  of  Georgia 
Central  Bancshares.  Inc.,  Social  Circle, 
Georgia,  and  thereby  indirectly  acquire 
Georgia  Cental  Bank.  Social  Circle. 
Georgia, 

B.  Federal  Reserve  Bank  of  Dallas  [W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street.  Dallas.  Texas  75222: 

1.  Sunwestem  Investment  Fund  III, 
LP.,  Dallas.  Texas:  to  acquire  24  percent 
of  the  voting  shares  of  Provident 
Bancorp  of  Texas,  Inc.  Dallas.  Texas, 
and  thereby  indirectly  acquire  The 


Security  State  Bank  of  Commerce. 
Commerce.  Texas;  Provident  Bank- 
Dallas,  Texas;  Provident  BankDen*on. 
Denton.  Texas,  DeSoto  State  Bank. 
DeSoto.  Texas,  and  First  State  Bank. 
Wylie.  Texas 

C  Federal  Reser\-e  Bank  of  San 
Francisco  (Harry  W  Green.  Vice 
President)  101  Market  Street.  San 
Francisco,  California  94105; 

1.  Charles  L  Hermanscn.  Newport 
Beach.  California:  The  Charles  Leonard 
Hermansen  Trust,  Newport  Beach. 
California;  The  Hermansen  Construction 
Company.  Huntington  Beach,  California: 
and  The  Hermansen  Construction 
Company  Pension  Benefit  Plan  Trust. 
Huntington  Beach.  Califormia;  lo 
acquire  an  additional  13. 81  percent  of 
the  voting  share  of  HNB  Financial 
Croup.  Huntington  Beach.  California. 

Board  of  Governors  of  the  Federal  Reserve 
S>  »\em.  September  15. 1968. 
lames  McMee. 

Asf:or:i7te  Secretary  of  the  Board. 
|FR  D(K  68-21482  Filed  9-20-88;  845  am) 

BILLING  COOE  •31D-01-II 


IMoore  Rnancial  Group.  Inc.  el  aU 
Applications  To  Engage  de  novo  In 
Permissible  Nonbanfcir>g  Activities 

The  compaines  listed  in  this  notice 
have  filed  an  application  under 
§225.23|a)ll)  of  the  Boards  Regulation  Y 
(12  CFR  225-23(a)(l))  for  the  Boards 
approval  under  section  4(c)I8)  of  ihe 
Bank  Holding  Company  Acl  [12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a)l  to  commence  or  lo 
engage  de  novo,  either  directly  or 
through  a  subsidiar>'.  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  lo 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  wili  also  be  availabe  for 
inspection  at  the  office  of  the  Board  of 
Governors  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competilion, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
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dLL'  <mpdnied  by  a  statement  of  the 
rPdsohs  d  wril'en  presentation  would 
not  suffice  in  lieu  of  a  hearing. 
iJer'ifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggneved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  tipplications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  oftices  of  the  Board  of  Governors 
not  later  than  October  13.  1988 

A.  Federal  Reserve  Bank  of  San 
Francisco  [Harry  W  Green,  Vice 
President)  101  Market  Street,  San 
Francisco.  California  94105: 

1 .  More  Financial  Group. 
Incorporated.  Boise.  Idaho:  to  engage  de 
novo  through  its  subsidury,  Clearwater 
Life  Insurance  Company,  Phoenix, 
Arizona,  in  underwriting  as  reinsurer, 
credit  life  and  credit  disability  insurance 
which  is  directly  related  to  extensions  of 
credit  by  the  credit  extending  affiliates 
of  Moore  Financial  Croup  Incorporated 
pursuant  to  5  225.25(b)(8]  of  the  Board's 
Regulation  Y. 

2-  Sorth  Valley  Bancorp.  Redding. 
California:  to  engage  de  novo  through  its 
sub^'diary.  Bank  Processing.  Inc.. 
Redding.  California,  m  providing  data 
pro'  cssms  services  to  other  depository 
institutions  pursuant  to  $  225.25(b){7}  of 
the  Buard's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  15. 1988. 
|am«s  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc  88-21483  Filed  9-20-86:  8:45  am] 
BILUNG  CODE  ft210-«1-« 


Ramona  Bankshares,  Inc.;  Acquisition 
of  Company  Engaged  In  Perml»slble 
Nonbanklng  AcUvttles 

The  organization  listed  in  this  notice 
has  applied  under  %  225.23  (a)(2)  or  (f)  of 
the  Boards  Regulation  Y  [12  CFR  225,23 
(a)|2J  or  (f))  for  the  Board's  approval 
under  section  4(c)|8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(81)  and  S  225  21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  i.s  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  bus  been  accepted  for 
processing,  it  will  also  be  available  for 


inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing. 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  13. 
1988. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Huenig,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64196: 

1.  Ramona  Bankshares,  Inc.. 
Hillsboro.  Kansas;  to  acquire  Hillsboru, 
Insurance  Agency.  Hill&boro,  Kansas, 
and  thereby  engage  in  offering  insurance 
in  small  towns  with  a  population  of  less 
than  5,000  pursuant  (o  S  225.25(b)(8)(iii} 
of  the  Board's  Regulation  Y.  These 
activities  will  be  conducted  within  a  5- 
mile  radius  around  flillsboro.  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  15. 1988. 
lames  McAfee, 

Associate  Secretory  of  the  Board. 
\FRUac  aa-zHMRIed  9-20-88:  8:45  am| 

WUJNQ  COOC  «3)(M)t-4l 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Senior  Executive  Service; 
Performance  Review  Board 

agency:  Federal  Retirement  Thrift 
Investment  Board. 
ACT10M:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 

names  of  the  Performance  Review  Board 

members. 

date;  September  16. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leonard  Sese,  Personnel  Officer,  Federal 
Retirement  Thrift  Investment  Board.  805 
Fifteenth  Street  NW..  Washington.  DC 
20005  [202-52a-«028). 


SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5)  of  Title  5  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  performance  review  boards. 
The  board  shall  review  and  evaluate  the 
initial  appraisal  of  a  senior  executive's 
performance  by  the  supervisor,  along 
with  any  recommendations,  to  the 
appointing  authority  relative  to  the 
performance  of  the  senior  executive. 

The  following  FRTIB  employees  will 
serve  on  the  Performance  Review  Board; 

Robert  Bloom 
Alisone  M.  Clarke 
Peter  B.  Mackey 
John  |.  O'Meara 
James  B.  Petrick 
Thomas  ].  Trabucco 
Strat  D.  Valakis 
[ohn  W.  Witters 

Leooard  6-  Sew, 

Personnel  Officer. 

[i-n  Due  88^21525  Filed  9-20-«!;  8:45  ami 

BILLING  CODE  fZaO-OI-ll 


GENERAL  SERVICES 
ADMINISTRATION 

Advlaory  Committee  on  the  FTS2000 
Procurement;  Closed  Meeting 

Notice  is  hereby  given  that  a  meeting 
of  the  General  Services  Administration 
(GSA)  Advisory  Committee  on  the 
FTS2000  Procurement  is  scheduled  for 
October  11.  1988.  from  1:30  p.m.  to  4;30 
p.m..  in  the  board  room  of  the  MITRE 
Corporation.  7525  Colshire  Drive, 
McLean.  VA  22109,  The  agenda  will 
relate  to  the  current  status  of  the  project 

The  entire  meeting  will  be  closed  (o 
the  public  because  procurement 
sensitive  matters,  especially  negotiation 
issues  and  strategy,  will  be  discussed. 
The  exemptions  for  closing  the  meeting 
are  cited  in  5  U.S.C.  552b(c)(4)  and  (9)(B) 
IGovemment  in  the  Sunshine  Act). 

Questions  regarding  this  meeting 
should  be  directed  to  |ohn  |.  Landers 
(202)  523-5308. 

Datt?d.  September  IZ.  1988. 

foho  |.  Landers, 

Director,  Office  of  Administrolion. 
Information  Resources  Management  Ser\ice 

[FR  Doc  68-21510  Fit^d  9-20-88:  6:45  am) 
awjjMQ  coot  U7a  an  m 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Civil  Monetary  Penalties  Authorized  by 
Omnibus  Budget  Reconciliation  Act  of 
1987  and  Medicare  Catastrophic 
Coverage  Act  of  1988;  Delegation  of 
Authority,  Inspector  General 

By  the  authority  vested  in  me  as 
Secretary,  I  hereby  delegate  to  the 
Inspector  General,  with  authority  to 
redelegate.  the  aulhoritieB  vested  in  the 
Secretary  by  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  Pub.  L  100- 
203.  and  the  Medicare  Catastrophic 
Coverage  Act  of  1988.  Pub.  L  100-360,  to 
impose  civil  monetary  penalties, 
assessments  and  exclusions  under  the 
following  provisions  of  the  Social 
Security  Act: 

Sections  lB33(h)i5)(D).  1834(a)(llKA). 
1834(b)(5)(C).  18421J)(1)(D)|iv),  ia42|n){3). 
1846(b).  lBffl{c:)|l),  18ffl(e)[l),  1891(cl(2). 
1891(e)(3).  1891(!1.  lB34(c)(3)(C)(ii)(III). 
1834(d)(3)(C).  1842(p)(3)A).  lB42(p)(3)(B). 
1833(1)(6).  1833IP).  1140(b)(1)(A), 
1140(b)(1)(B).  1882(d|(l).  1682(d)(2), 
ie82(d)l3)|A).  l882(d)(4MA),  and  1834(e)(5)(C) 
of  the  Social  Security  Act,  as  Amended;  and 
section  202(k)(2j  of  the  Medicare 
Catastrophic  Coverage  Act  of  1988. 

This  delegation  is  effective  September 

14,  1988. 

Date:  September  14, 1988. 
Otis  R.  Bowsn. 

Secretary. 

|FR  Doc.  88-21520  Filed  9-20-88;  8:45  em] 

BILUNG  CODE  4nO-6(MI 


Statement  of  Organization.  Functions 
and  Delegations  of  Authority;  Social 
Security  Administration 

Pdrt  S  of  the  Statement  of 
Organization.  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (HHS) 
covers  the  Social  Security 
Administration  (SSA).  Notice  is  given 
that  Chapter  Si.  the  OfTice  of  the  Deputy 
Commissioner.  Management,  published 
at  53  FR  569.  lanuary  0.  1988,  is  being 
amended  to  reflect  some  internal 
realignments  of  subordinate  offices  in 
that  Office.  The  Office  of  Acquisition 
and  Grants  (SlGC)  will  be  deleted  as  a 
part  of  the  Office  of  Information 
Management,  Acquisition  and  Logistics 
(SlG)  and  established  as  an 
independent  office  reporting  directly  to 
the  Deputy  Commissioner.  Management 
(Si).  The  changes  are  as  follows: 

Section  Sl.lO    The  Office  of  the  Deputy 
Commissioner,  Management — 
(Organization): 


G.  The  Office  of  Information 
Management.  Acquisition  and  Logistics 
(SlG). 

Delete  ".  Acquisition"  from  the  title. 
Section  Sl.20    The  Office  of  the  Deputy 

Commissioner.  Management — 

(Functions): 

G.  The  Office  of  Information 
Management,  Acquisition  and  Logistics 
(SlG). 

Delete:  ".  Acquisition"  from  the  title 
and  the  following  sentences: 

"The  Office  directs  the  business 
management  aspects  of  SSA's 
procurement  program  and  grants 
management  program  by  awarding  and 
administering  contracts  preparing 
purchase  orders  or  other  contractual 
instruments.  It  develops  and  implements 
policies,  procedures  and  directives  for 
SSA  procurement  activities." 

Add: 

H.  The  Office  of  Acquisition  and 
Grants  (SlH). 
Section  SlG.OO    The  Office  of 

Information  Management.  Acquisition 

and  Logistics — (Mission): 

Delete:  ",  Acquisition"  from  the  title 
and  the  following  sentence: 

'The  Office  develops  and  implements 
policies,  procedures  and  guidelines  for 
SSA  acquisition  and  grants  programs." 
Section  SlG.lO    The  Office  of 

Information  Management.  Acquisition 

and  logistics — (Organization): 

Delete  ".  Acquisition"  from  the  title. 

E.  The  Office  of  Acquisition  and 
Grants  (SlGC)  in  its  entirely. 
Section  SlG.20    The  Office  of 

Information  Management.  Acquisition 

and  Logistics — (Functions): 

Delete  *".  Acquisition"  from  the  title. 

A.  The  Associate  Commissioner  for 
Information  Management,  Acquisition 
and  Logistics  (SlC). 

Delete  from  line  2,  ".  Acquisition." 

B.  The  Immediate  Office  of  the 
Associate  Commisisoner  for  Information 
Management,  Acquisition  and  Logistics 
(SlG). 

Delete  from  line  3.  **,  Acquisition." 

Delete: 

E.  Tlie  Office  of  Acquisition  and 
Grants  (SlGC)  in  its  entirety. 

Add: 
Section  SlH.OO    The  Office  of 

Acquisition  and  Grants — (Mission): 

The  Office  of  Acquisition  and  Grants 
(OAG)  directs  the  business  management 
aspects  of  SSA's  procurement  program 
and  grants  management  program  by 
awarding  and  administering  contracts, 
preparing  purchase  orders  or  other 
contractual  instruments,  and  awarding 
and  administering  grants.  It  develops 
and  implements  policies,  procedures 


and  directives  for  SSA  procurement  and 

grants  activities. 

Section  SlHlO    The  Office  of 

Acquisition  and  Grants — 

(Organization): 

The  Office  of  Acquisition  and  Grants 
includes: 

A.  The  Director,  Office  of  Acquisition 
and  Grants  (SlH). 

B.  The  Deputy  Director.  OAG  (SlH). 

C.  The  Immediate  Office  of  the 
Director.  OAG  (SlH). 

Section  SlH.20    The  Office  of 
Acquisition  and  Grants — (Functions): 

A.  The  Director.  OAG  (SlH)  is 
directly  responsible  to  the  Deputy 
Commissioner.  Management  for  carr>'ing 
out  OAG's  mission  and  provides  general 
supervision  to  the  major  components  of 
OAG. 

B.  The  Deputy  Director.  OAG  (SlH) 
assists  the  Director  in  carrying  out  his/ 
her  responsibilities  and  performs  other 
duties  as  the  Director  may  prescribe. 

C.  The  Immediate  Office  of  the 
Director.  OAG  (SlH)  provides  the 
Director  and  Deputy  Director  with  staff 
assistance  on  the  full  range  of  their 
responsibilities. 

DHted:  September  14. 1988. 
Otis  R.  Boweo, 
Secretary  of  Health  and  Human  Services. 

(FR  Doc.  88-21521  Filed  9-20-88: 8:45  amj 

BIUJNG  COOC  41«>-1l-« 


Health  Resources  and  Services 
Administration 

Final  Funding  Priorities  for  the  Healtti 
Careers  Opportunity  Program 

The  Health  Resources  and  Services 
Administration  announces  the  final 
funding  priorities  which  will  be  used  in 
addition  to  the  funding  preferences 
established  below  in  making  grant 
awards  in  Fiscal  Year  1989  for  the 
Health  Careers  Opportunity  Program 
(HCOP). 

Section  787  authorizes  the  Secretary 
to  make  grants  to  schools  of  medicine. 
osteopathy,  public  health,  dentistry, 
veterinary  medicine,  optometry, 
pharmacy,  allied  health,  chiropractic 
and  podiatry,  public  and  nonprofit 
private  schools  which  offer  graduate 
programs  in  clinical  psychology,  and 
other  public  or  private  nonprofit  health 
or  educational  entities  to  carry  out 
programs  which  assist  individuals  from 
disadvantaged  backgrounds  to  enter  and 
graduate  from  health  professions 
schools.  The  assistance  authorized  by 
this  section  includes:  recruitment, 
preliminary  education,  facilitating  entry. 
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retention  in  health  and  allied  health 
professions  schools,  counseling  and 
advice  on  financial  aid 

The  statute  requirps  that  not  iess  than 
80  percent  of  the  funds  appropriated  in 
any  P.scal  year  mus:  b»*  obh^ated  for 
grants  or  contracts  to  institutions  of 
higher  educaMon  Also,  not  more  than 
five  percent  of  9uch  funds  may  be 
obligated  for  grants  and  contracts 
havina  the  primary  purpose  of  informing 
individuals  about  the  existence  and 
general  nature  of  heal'h  cnrf^ers 

To  receive  support,  applicants  must 
meet  the  requirements  of  the  proeram 
r^igulations  which  are  located  at  42  CFR 
Part  57.  Subpart  S. 

Funding  Preferences 

The  foliowng  preferences  were 
publishpd  ;n  a  Federal  Register  notice 
i^ted  July  6.  198fl  [53  PR  25382) 

An  applicant  may  request 
'onsideratjon  in  one  of  the  following 
fjve  funding  preferences, 

( I )  Health  professions  schoollsj  which 
hiive  Educational  Assistance 
Agreement[s  I  (EA,^)  with  no  more  than 
five  undergraduate  institutions  that 
separately  or  collectively  satisfy  the 
definition  of  ^  feeder  Institution  and 
who  are  requesting  HCOP  support  only 
for: 

a  The  feeder  instiiu!ion(s)  or 
equivalent  to  provide  individuals  from 
disadvantaged  backgrounds  with 
preliminary  education,  and 

b  Either  the  health  professions  school 
or  the  feeder  inslitutiun  to  facihlate  the 
entry  of  indmduals  from  disadvantaged 
backgrounds  into  health  professions 
sr.hnols:  and 

c.  The  health  professions  schooUs]  to 
provide  indniduals  from  disadvantaged 
backgrounds  who  are  enrolled  in  their 
insuiutiaals)  counseling  or  other 
retention  services. 

12}  A  feeder  institution  requesting 
HCOP  support  only  for 

a-  Providing  individuals  from 
disadvantaged  backgrounds  wifh 
preliminary  education:  and 

b.  Facilitating  the  entry  of  individuals 
from  disadvnntaged  backgrounds  into 
health  proioisions  schools. 

[31  A  health  professions  school 
requesting  HCOP  support  only  for 

a.  Facilitating  the  entry  of  individuals 
from  disadvantaged  backgrounds  into 
:is  health  pnifessions  school;  and 

b  Providing  the  students  who  are 
mdinduals  from  disadvantaged 
backgrounds  with  counseling  or  other 
retention  services. 

[4)  A  inint  application  from  two  to  five 
institutions  of  higher  education,  which, 
as  a  group:  [1)  Has  a  student  body  more 
than  20  percent  of  which  are  individuals 


from  disadvantaged  backgrounds:  (2) 
has  20  or  more  graduates  annually  (as 
averaged  over  the  last  three  years)  who 
are  disadvantaged  individuals  and  who 
are  accepted  into  health  professions 
schools:  and  (3)  is  requesting  HCOP 
support  only  far 

a  Providing  individuals  from 
disadvantaged  backgrounds  with 
preliminary  education;  and 

b.  Facilitating  the  entry  of  individuals 
from  disadvantaged  backgruund^  into 
health  professions  schools 

(5)  A  training  center  for  allied  health 
professions  requesting  HCOP  support 
only  for: 

a.  Facilitating  the  entry  nf  individuals 
from  diSdUvantaged  natkgroundB  into 
allied  health  training  centers:  and 

b.  Providing  its  students  who  are 
individuels  from  disadvantaged 
backgrounds  with  counseling  or  other 
retention  services. 

Final  Funding  Priorities 

In  addition,  proposed  funding 
priorities  were  also  published  in  a 
Federal  Register  Notice  dated  fuly  6. 
1988.  (53  FR  25382)  for  public  comment. 
No  comments  were  received  dunng  the 
3n-day  comment  period  Therefore,  the 
following  pnontips  us  proposed  will  be 
used  m  addition  to  the  funding 
preferences  listed  above  in  making  grant 
awards  in  Fiscal  Year  1989: 

a.  A  funding  pnority  will  be  given  to 
HCOP  applications  from  health  and 
allied  health  professions  schools  that 
have  a  disadvantaged  student 
enrollment  of  70  percent  or  more  or  can 
document,  over  the  past  three  year 
period,  an  increase  in  the  percentage  of 
first  year  enrollees  and  graduates  who 
arp  disadvantaged. 

b  A  funding  priority  will  also  be  given 
to  undergraduate  institutions  that  can 
document  over  the  past  three  years  an 
increase  in  the  number  of  their 
disadvantaged  student!^  enrolled  in 
health  or  allied  health  professions 
schools. 

Requests  for  continued  support  of 
HCOP  programs  have  always  called  for 
the  demonstration  of  specific  and 
tangible  positive  results  on  the  part  of 
the  applicant.  Intimate  performance 
indicators  are  the  number  of 
disadvantaged  individuals  who  are 
admitted,  enrolled  and  graduated  from  a 
health  or  aliied  health  professions 
school  as  a  consequence  of  HCOP 
initiatives.  Under  the  provisions  of  this 
pnority  applicants  demonstraling  such 
positive  results  would  receive  improved 
funding  consideration  relative  to  the 
extent  of  mcrease  m  percent  or  numbers 
of  disadvantaged. 


This  program  is  listed  at  13.822  in  the 
Catalog  of  Federcl  Domestic  Assistatuf 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372. 
Intergovernmental  Re\tew  of  Federal 
i^ograms  las  implemented  through  45 
CFR  Part  100). 

Drtied,  September  15, 1988. 
David  N.  SuodwaU. 

Admintstrator  Assislant  Surgeon  Generai 
j^Tl  Doc  a&-2l53»  Filed  9-20-M:  6  45  amj 
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Office  of  Human  Ocvelopnient 

Services 

I  Program  Announcement  13655.8811 

Grants  to  Indian  Trtt>es  for  Supporttve 
and  Nutritional  Services  for  Older 
Indians 

AOENCV:  Administration  on  Aging 
j.^oA).  Office  of  Human  DevelopraenI 
Services,  HHS. 
action:  Notice. 

Subject  Announcement  of  availability 
of  funds  and  request  for  applications 
under  the  Older  Americans  Act,  Title  VI. 
Grants  for  Nabve  Amencane.  Part  A. 
Indian  Program. 

SUMMARY:  The  Administration  on  Aging 
will  accept  applications  for  awards  m 
Fiscal  Year  1969  under  the  Older 
Americans  Act.  Title  VI,  Grants  for 
Native  Americans.  Part  A.  Indian 
Program,  &om  current  grantees  and  from 
new  applicants.  Applicants  must  file  an 
advance  Notice  of  intent  to  Apply. 
FOR  FURTHER  tNFORMATIOM  CONTACT: 
r..  Sandra  Fisher.  Administration  on 
Aging,  Department  of  Health  and 
Human  Ser\ices.  Wilbur  I  Cohpn 
Federal  Building.  Room  4748.  3.10 
Independence  Avenue  SW , 
Washington.  DC.  20201.  (202)  245-2957. 
DATES:  Notices  of  intent  to  apply  niust 
be  postmarked  within  30  days  of  the 
date  of  this  announcement.  Applications 
must  be  postmarked  no  later  than 
Friday.  January  13, 1989. 

I.  Background  and  Pro-am  Purpose 

The  Admiuifilration  on  Aging  (AoA)  is 
responsible  for  adniinislertng  Title  VI  of 
the  Older  Americans  .Act  which 
provides  for  grants  to  Indian  Tribes  for 
the  provision  of  nutrition  end  supportive 
services  to  Indian  elders. 

The  1978  Amendments  to  the  Older 
Americans  Act  created  a  new  provisio.i. 
Title  VI.  Grants  to  Indian  Tnbes.  The 
purpose  of  this  Amendment  was  to 
provide  for  supporttve  and  nutribonal 
services  for  Indian  elders.  "Indian 
tribe,"  as  defined  by  the  Older 
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Americans  Act.  includes  any  Alaska 
Native  Village  or  regional  or  village 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act  185  Slat.  688)  which  is 
recognized  as  eligible  for  the  special 
programs  and  serx'ices  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians  (25  U.SC.  450b). 

The  Older  Amencans  Act 
Amendments  of  1987  divided  Title  VI 
into  two  parts,  Part  A  for  the  American 
Indian  and  Alaskan  Native  elders 
formerly  served  by  Title  VI  and  a  new 
Part  B  for  Native  Hawaiian  elders. 
Grants  will  be  made  under  Part  B  only  if 
the  appropriation  for  Title  VI  (Parts  A 
and  B  combined)  exceeds  $7,500,000.  If 
an  appropriation  for  Title  VI.  Part  B 
becomes  available,  a  separate  program 
announcement  will  be  made  in  the 
Federal  Register. 

The  purpose  of  grants  to  Indian  Tribal 
organizations  under  Title  VI,  Part  A  is  to 
promote  the  delivery  of  supportive  and 
nutritional  services  for  older  Indians 
and  Alaskan  Natives  that  are 
comparable  to  services  provided  under 
Title  III  of  the  Older  Americans  Act. 
Nutrition  serx'jces  include  congregate 
meals  and  home-delivered  meals. 
Supportive  services  include  information 
and  referral,  transportation,  chore 
services,  and  other  supportive  services 
which  contribute  to  the  welfare  of  older 
Indians.  Nutrition  services  and 
information  and  referral  services  are 
required. 

The  services  under  Title  VI  and  Title 
III  must  be  coordinated  to  the  extent 
possible,  given  practical  considerations 
such  as  accessibility  and  cultural 
diversity,  for  the  most  efficient 
utilization  of  available  resources  to  best 
serve  Indian  and  Alaska  Native  elders. 

In  this  Program  Announcement,  the 
word  "Tribe"  is  considered  to  include 
"tribal  organization"  when  a  tribal 
organization  is  acting  for  one  or  more 
Tribes  as  the  proposed  grantee. 

2.  Eligibility  of  a  Tribal  Organization  or 
Alaska  Native  Group  lo  Receive  a  Grant 

To  be  eligible  to  receive  a  grant,  a 
tribal  organization  must  meet  criteria 
established  by  the  Commissioner  which 
are  contained  in  application 
instructions,  A  tribal  organization  must 
represent  one  or  more  federally 
recognized  Indian  Tribes  or  Alaska 
Native  groups  and  must  meet 
requirements  in  section  612  of  the  Act: 

[\)  the  tribal  organization  represents  at 
least  50  individuals  who  are  60  years  of  age 
or  older  and 

[2.\  the  tribal  argaTUzatton  demonstrates  the 
ability  10  deliver  supportive  services, 
including  nutritional  services. 


Legislation  prior  to  the  1987 
Amendments  had  content  relative  to 
persons  eligible  for  Title  VI  services  not 
being  eligible  to  receive  Title  III 
services.  The  new  amendments  provide 
that  an  Indian  elder  may  now  receive 
services  under  both  Title  111  and  Title 
IV. 

3.  Available  Funds 

The  President  has  requested  a  budget 
of  S7.181.000  for  Title  VI,  Part  A  for 
Fiscal  Year  1989,  but  the  actual  amount 
of  funds  available  will  not  be  known 
until  after  a  Congressional  appropnation 
has  been  signed  by  the  President. 

If  appropriated,  the  $7,181  ,OtX)  would 
be  used  for  grants  to  any  of  the  present 
136  grantees  which  reapply  and  qualify, 
plus  any  addibonal  applicants  which  are 
found  eligible  and  qualify.  Final 
amounts  of  grants  to  individual  Tribes  in 
Fiscal  Year  1989  will  depend  on  the 
appropriation,  the  number  of  eligible 
applicants,  and  the  number  of  Indian 
elders  over  age  60  living  in  the  Tribe's 
proposed  Title  VI  service  area. 

Information  on  grants  made  in  Fiscal 
Year  1988  is  given  below  as  an  example 
of  funding  levels  for  Tribes  with  var>'ing 
numbers  of  Indian  elders  over  age  60.  In 
Fiscal  Year  1988.  $7,181,000  was 
appropriated  for  Title  VI. 


Pcvutatkm  rar»9e  (rx*mt>or 

of  ottMr  Indians  aoe  60  or 

over  in  FY  liMS) 

Amoum  awanted  in 

FY  1988 

101  tr>?nn        

?ni  mmn ^ „ 

64  844 

Vll  +     , 

80  110 

For  grants  made  m  Fiscal  Year  1989. 
the  budget  period  will  be  one  year,  April 
1.  1989.  through  March  31. 1990.  The 
project  period  will  be  for  three  years, 
April  1, 1989  through  March  31. 1992. 

4.  Notice  of  Intent  to  Apply 

.•\ny  applicant  interested  in  applying 
fur  funds  must  notify  the  Administration 
on  Aging  of  their  intent  to  apply.  This 
Notice  of  Intent  must  be  by  letter,  and 
must  be  postmarked  within  30  days  of 
the  publication  of  this  Program 
Announcement,  The  letter  msut  be 
signed  by  an  individual  authorized  to 
certify  for  the  Tribe.  The  Notice  of  Intent 
to  Apply  must  include  the  number  of 
Indian  elders  age  60  or  over  living  in  the 
Tnbe's  proposed  Title  V!  ser\'ice  area. 

Only  Tribes  which  send  a  letter 
notifying  the  Administration  on  Aging  of 
their  intent  to  apply  and  which  includes 
the  number  of  Indian  elders  age  60  or 
over  in  the  proposed  service  area  will  be 
considered  for  funding.  Notices  of  Intent 


must  be  submitted  by  current  Title  VI 
grantees  as  well  as  new  applicants. 

The  Notice  of  Intent  must  be  sent  to 
G.  Sandra  Fisher.  Office  of  Native 
American  Elders,  Administration  on 
Aging.  Wilbur  |.  Cohen  Federal 
Building — Room  4748.  330  Independence 
Avenue  SW,  Washington,  DC  20201. 

5.  Closing  Date  for  Notice  of  Intent  to 
Apply 

The  Notice  of  Intent  must  be 

postmarked  within  30  days  after  the 
date  of  publication  of  this  Program 
Announcement,  and  received  in  time  for 
the  Administration  on  Aging  to  reserve 
funds  for  the  applicant. 
[Applicants  are  cautioned  to  request  a 
legible  dated  US.  Postal  Siervice 
postmark  or  to  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
luneiy  mailing) 

6.  Noncomplying  Notices  of  Intent 

Applicants  whose  Notices  of  Intent  do 
not  meet  the  criteria  above  will  not  be 
sent  application  materials  and  will  not 
be  considered  in  the  Fiscal  Year  1989 
competition. 

7.  Application  Process 

After  the  Notices  of  Intent  to  Apply 
are  received,  the  Administration  on 
Aging  will  reserve  funds  for  individual 
Tribes,  based  on  the  number  of 
individuals  age  60  or  over  living  in  the 
proposed  service  area,  and  the  amount 
of  funds  appropnated  by  the  U.S. 
Congress.  Application  materials  will  be 
sent  to  qualified  Tnbes  The  application 
information  will  indicate  the  amount 
reserved  for  the  Tribe  The  form  for 
Federal  Assistance  (Application).  Form 
SF-424.  should  then  be  completed  using 
the  budget  amount  which  has  been 
reserved  for  the  Tribe.  The  apphcaiion 
materials  will  include  "Instructions  for 
Completing  the  Progam  Narrative.  Part 
IV,  Form  424";  this  document,  which  has 
been  approved  by  the  Office  of 
Management  and  Budget,  contains  the 
Commissioner's  requirements  for 
applications. 

The  requirements  for  review  of 
applications  by  "State  Single  Points  of 
Contact"  under  Executive  Order  12372 
do  not  apply  to  this  program. 

For  technical  assistance  regarding 
program  matters.  Tribes  may  contact  the 
Regional  Offices  of  the  Administration 
on  Aging, 

8.  Closing  Date  for  Applications 

To  be  eligible  for  consideration, 
applications  must  be  postmarked  on  or 
before  Friday.  January  13. 1989.  and 
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received  iu  time  for  processing.  One(l) 
■iti^ned  op.gina;  and  two(2j  copies  of  the 
application  including  all  attachmenia 
must  be  submitted  to  the  Department  of 
Health  and  Human  Services.  Crania  and 
Contracts  Management  Division.  Hubert 
Fi  Humphrey  Building — Room  345-F. 
200  Independence  Avenue  SW.. 
VVash:r,ston.  DC  20201,  Attn.;  WilUam  ). 
McCarron. 

lAppiicants  are  cautioned  to  request  a 
legible  dated  U.S.  Postal  Service 
postmark  or  to  obtain  a  legibly  dated 
receipt  from  a  commeraal  carrier  or  the 
U.S.  Postal  Service,  Pnvale  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing) 

Applications  which  do  not  meet  the 
criteria  above  are  considered  late 
rfpplicalions-  The  Grants  and  Contracts 
Management  Division  will  notify  each 
Idle,  applicant  that  its  application  will 
r,Qi  be  considt;red  m  the  current 
competition. 

9.  Content  of  the  Application 

In  order  to  receive  funding  under  this 
program  announcement,  all  tribal 
orgamzations  including  both  current 
grantees  and  new  applicants,  must 
complete  all  tlie  required  application 
forms,  mciuding  Part  I.  New 
Applications,  of  the  Instructions  for 
Completing  tie  Program  Narrative,  as  all 
applications  will  be  considered  to  be 
new  apphcations. 

Copies  of  pertinent  sections  of  the 
Older  Amencans  Act  and  the  Code  of 
Federal  Regulations  will  be  included  m 
:he  application  matenals. 

10.  Action  on  AppUcatioas 

.Awards  wiJ  be  made  by  the 
Commissioner  on  Aging.  Funding 
decisions  wil.  be  announced  as  soon  as 
possible. 

Ddtpd  Sepiember  H.  19fta. 
Carol  Fraser  Fttk, 
L*  tmnissjoner  on  Ag.ng 

.Approved  S-ptember  14,  1968. 
Otis  R.  Bowen. 
iecreiary:  Dep::rtmenl  of  Health  and  Human 

IFR  Doc,  88-21 5::3  Filed  9-20-88:  a45dml 
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PubHc  Heatth  S«rvtc« 

Cem*rs  for  0^—aam  Controt;  General 
Powerv  end  Duttos  Under  TKte  III  of 
the  PubHc  Hetftti  Service  Act 

Delegation  of  Authority 

Notice  is  hereby  given  that  in 
furtherance  cf  the  delegation  of  January 
H.  1981  (46  FR  10016).  by  the  Secretary 
of  Health  and  Human  Ser\ices  to  the 


Assistant  Secretary  for  Health,  the 
Assistant  Secretary  for  Health  has 
delegated  lo  the  Director.  Centers  for 
Disease  Control,  with  authonty  to 
redelegate.  the  foiiounng  authonbes 
delegated  to  the  Assistant  Secretarj'  for 
Health  under  Title  Ml  of  the  Public 
Health  Service  Act  [AZ  U  S.C  214  et 
seq],  as  amended,  concerning  General 
Powers  and  Duties  insofar  as  They 
pertam  to  the  functional  responsibilities 
of  the  Centers  for  Disease  Cnntroi: 
Section  301 — Research  and 

Investigation — Cieneral. 
Section  304 — General  Authority 

Respecting  Research.  Evaluations,  and 

Demonstrations  in  Health  Statistics. 

Health  Services,  and  Health  Care 

Technology  .Assessment,  excluding 

the  authonty  under  sertion  304(bJ(4) 
Section  306 — National  Center  for  Health 

Statistics,  excluding  the  authorities 

under  sections  306(i)  and  30efk| 
Section  307— Intemationat  Cooperation 
Section  SOflfd) — General  Provisions 
Section  310 — Health  Conferences  and 

Health  Education  Information. 
Section  311 — Federal-State 

Cooperation — General. 
Section  31"^ — Projects  Grants  for 

Preventive  Health  Services. 
Section  318 — Projects  and  Programs  for 

the  Prevention  and  Control  of 

Sexually  Transmitted  Diseases  and 

Acquired  Immune  Deficiency 

Sv'ndrome. 
Section  322(c) — Care  and  Treatment  of 

Persons  under  Quarantine  and  Certain 

Other  Persons 
Section  325 — Examination  of  Aliens. 
Section  326 — Services  lo  Coast  Guard, 

Coast  and  Geodetic  Survey,  and 

Public  Health  Service. 
Section  327 — Interdepartmental  Work. 
Section  327A — Shanng  of  Medical  Care 

Facilities  and  Resources. 
Section  352 — Preparation  of  Biological 

Products. 
Section  353 — Clinical  Laboratories 
Sections  361-369 — Quarantine  and 

Inspection. 
Sections  391-393— Injury  Control. 

The  followmg  delegations  under  Title 
III  of  the  Public  Health  Service  Act  from 
the  Assistant  Secretary  for  Health  have 
been  superseded:  (1]  August  25. 1961  146 
FR  429181,  to  the  Director.  Cenlers  for 
Disease  Control,  and  (2)  December  2. 
1982  (47  FR  58044).  to  the  Director. 
National  Center  for  Heulth  Satistics. 

Proviaion  has  been  made  for  previous 
delegations  and  redeleftations  under 
Title  III  of  the  Public  Health  Service  Act 
from  the  Director.  Centers  for  Disease 
Control;  and  the  Director.  Nationaf 
Center  for  Health  Satistics.  lo  continue 
m  effect  for  no  longer  than  90  days  from 
the  effective  date  of  this  delegation. 


provided  they  are  consistent  with  this 
dt-legation 

The  delegation  to  the  Director. 
Centers  for  Disease  Control,  became 
effective  on  September  12, 19B8 

0«l(!  September  12.  1988 
Robert  E.  Wlndnm. 
Assistant  Sec.Ttary  for  Hf.'a!th. 
IFR  Doc.  B8-2141B  Filed  9-20-88:  8:45  ami 


DEPARTUENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

I  Docket  No  N-eft-1863| 

Submlsalon  of  Proposed  InformatkHi 
Collection  to  OMB 

AGEMCV:  Office  of  Administration.  HUD. 
action:  Notice, 


SUMMARY:  The  proposed  information 

collection  requirement  descnbed  below 
has  been  submitted  to  the  OfTice  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  pubUc  comments  on  the 
subject  proposal 

AOORESS:  Interested  persons  are  invited 
to  submit  comments  regrading  this 
proposal.  Comment  should  refer  to  the 
proposal  by  name  and  should  be  sent  to 
fohn  Allison.  OMB  Desk  Ofricer.  Office 
of  Management  and  Budget.  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Da^id  S.  Cristy.  Reports  Management 
Officer.  Department  of  Housing  and 
I'rban  Development  451  rth  Street  SW  . 
Washington.  DC  20410.  telephone  1202) 
755-6050.  This  is  not  a  toll-free  number. 
Copies  of  the  proposed  forms  and  other 
available  documents  submitted  to  OMB 
may  be  obtained  from  Mr,  Cnsty. 
SUPf>LEMENTARV  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
descj-died  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Art  (44  U.S.C  Chapter  35).  It  is  also 
requested  that  OMB  complete  its  review 
within  seven  days. 

The  Notice  hstg  the  following 
information:  (1|  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  lo  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (61  how  frequently  information 
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submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response,  [8)  whether  the 
proposal  IS  new  or  an  extension, 
reinstatement  or  revision  of  an 
information  collection  requirement  and 
19)  the  names  and  telephone  numbers  of 
an  agency  ofTicial  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
fur  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  44  U.SC.  3507;  Section  rid]  of 


the  Department  of  Hoa&mg  and  Urban 
Developmenl  Act  U.SC.  3533|d). 

Date:  September  14. 1988. 
David  S.  Cristy. 

Deputy  Director.  informaOon  PoLcy  and 
Management  D I  viiion. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Supportive  Housing 
Demonstration  Program;  Second  Year 
Budget/Annual  Report. 

Office:  Housing. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  This 


information  is  basic  to  ongomg 
monitoring,  to  meet  statutory 
requirements,  for  the  essentials  of 
management  controls  and  for  narrative 
reportmg  of  activities  both  for  control 
purposes  and  for  asBerablmg 
information  necessary  to  determme 
what  works  best  and  to  report  to 
Congress. 

Form  number  None- 

Respondents.  Stale  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  submission:  Qoarlerty  lo 
Annnaliy. 

Reporting  burden: 
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Total  Estimated  Burden  Hours:  IJIO. 

5/0/U5.- New. 

Contact:  Morris  Bourne.  HUD.  [202] 
755-9075;  fohn  Allison.  OMB.  (202)  395- 
6880 

Date:  September  14. 1988. 

Supporting  Staleroent  Supportiv*e 
Houaug  Demons trs lion  Program  Budget 
For  Second  Operating  Year/ Annual 

Report 

1  luslification 

\  Circumstances  of  the  Collection 

Subtitle  C  of  Title  IV  of  the  Stewart  B. 
McKinney  Homeless  A&sislance  Act 
(Pub.  L  100-77.  approved  July  22. 1987) 
directed  HUD  to  carr>'  out  a  Supportive 
I  lousing  Demonstration  Program  (SHDP) 
to  develop  innovative  approaches  for 
providmg  housing  and  supportive 
services  for  homeless  persons  through 
two  components  1  rsnsitional  housing, 
by  fdciliidtinp  the  movement  of 
homeless  individuals  lo  independent 
livmg.  and  p^rmanenl  housing  for 
homeless  handicapped  persons 

Seciiun  421(b)  of  ibe  statute  require* 
HUD  lo  delermine  the  costs  of  both 
acquisition/rehabilitation  and 
operations  of  such  demonstration 
projects  and  the  lessons  which  can  be 
learned  from  different  effective  means 
of  iransilioning  people  through  such 
itroiecls 

Section  427  of  the  siatule  requires 
reports  to  Congress  on  the 
implemenlalion  of  the  program; 

Sec'ion  &40.30Sin  of  the  regulations 
r«|uirn8  agreement  of  the  grantees  to 


any  record  keeping  and  reports  which 
HUD  may  require;  and 

Section  840  330!6)(c|  of  the  regulations 
requires  grants  to  conform  lo  a  number 
of  relevant  OMB  Circulars  on 
monitoring  and  reporting  requirements 
{A-87,  102^110,  122). 

This  information  is  basic  lo  ongoing 
operations  monitoring  of  the  SHDP.  to 
meet  sl8tu1or>'  requirements,  for  the 
essentials  of  program  and  management 
controls  lo  prevent  fraud,  waste  and 
mismanagement  and  for  narrative 
reporting  of  activities  both  for  control 
purposes  and  for  assembling 
information  necessarj'  to  determine 
what  works  best  and  to  report  to 
Congress.  Ten  prniects  need  to  report  to 
Headquarters  in  the  venr'  beginning  of 
FY  1989.  and  an  estimated  100 
additional  wili  be  reporting  m  the  third 
and  fourth  quarters  of  FY  1989.  All  of 
these  grants  are  transitional  housing. 

a.  Information  Required — (i)  Annual 
Prof^ram  Report  (new)  Two  separate 
reports  are  required — one  report 
subsequent  to  the  completion  of 
acquisition/rehnbiiitation  (which  is  one 
lime  only — for  those  grantees  receiving 
such  funds),  and.  or  an  annual  report 
covering  program  operations  (for  those 
grantees  receiving  such  funds).  The 
program  operations  report  is  the  end  of 
year  report  which  is  used  for  program 
monilonng  and  control,  and  provides 
data  input  into  HUD  s  Report  to 
Congress  The  reports  are  required  by 
Article  VII  or  VIiI(d)(e}(n  of  the  grant 
document  When  the  annual  report  is 
received,  it  is  reviewed  for  general  and 
substantive  conformance  with  the 


contract,  with  appropriate  items 
extracted  for  possible  higher-level 
reporting 

(ii)  Annual  Budget  (new).  .\n 
important  basis  for  a  grantee's 
continued  draw-down  of  operating  funds 
is  the  review  and  negotiation  of  a 
budget  on  a  regular  basis  within  the 
multi-year  grant  period-  Five-year  grants 
are  issued  on  the  basis  of  the  first  year 
request  The  second  year  budget  review 
is  the  basis  for  any  changes  in  operating 
draw-dowm  approvals.  The  submission 
requirements  noted  are  essentially  those 
required  in  the  initial  application. 
Similar  budgets  will  be  required  for 
years  3  to  5. 

(iii)  SF-Z69/26aA  (new).  This  prondes 
a  complete  picture  of  current  draw- 
downs and  obligations,  which  are  the 
basis  for  the  second  year  budget 
proposal  and  future  audits.  It  is 
submitted  annually,  together  with  the 
budget  and  annual  program  report  [an 
estimated  SF-269  comes  in  with  the 
budget  request  and  a  final  one  comes  in 
90  days  after  the  end  of  the  operating 
year).  The  OMB  clearance  number  is 
0348-0039. 

(Iv)  SF-27Q  (in  use).  This  is  required 
on  a  quarterly  basis  for  all  grantees  to 
receive  their  advances.  The  OMB 
clearance  number  is  0346-0004 

b.  fustificatwn  and  Request  for 
Accelerated  Clearance  Review.  This 
clearance  is  necessary  lo  begin  data 
collection  for  the  SHDP  for  program 
analysis  and  monitoring  purposes,  and 
to  provide  us  with  the  specific 
information  needed  to  process  second 
year  budgets  (and  annually  thereafter). 
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As  the  10  projects  in  this  request  need  to 
have  their  repcrls  in  to  HUD  this  fall,  we 
request  0MB  1 3  complete  its  review 
expeditiously  s.o  processinR  of  funds  can 
continue  and  we  can  begin  formalizing 
program  procedures. 

2-  Use  of  Infonnation 

HUD  Headqaarters  staff  will  use  the 
information  to  determine: 
—The  degree  to  which  the  grantee  is 

implementing  the  grant  as  approved. 
— The  degree  to  which  spending 

patterns  are  consistent  with  the 

approved  budget,  and  costs  appear 

reasonable. 
— The  accepta:)ility  of  the  grantee's 

second  year  budget,  its  approval,  and 

the  release  cf  funds. 
— The  merits  and  relative  success  the 

grantee  is  hcving  in  transitioning 

people  successfully  to  the  market 

economy. 
— Indications  of  what  are  the  elements 

of  successfu   and  cost-effective 

transitional  Tousing  projects. 

These  assessments  are  necessary  to: 
(1)  Protect  the  govemmen!  from  fraud. 
waste  and  mismanagement;  {2]  assist 
the  governmert  to  issue  future  dollars  to 
grants;  (3)  pro\-ide  information  which 
may  cause  HUD  to  modify  future 
application  re<iuirements;  and  (4) 
provide  HUD  with  information  to  make 
future  legislative  recommendations  to 
Congress.  HUD  would  be  unable  to 
effectively  fund  the  grants  and 
determine  the  efficiency  and 


effectiveness  of  the  SHOP  without  these 
annual  exercises  on  the  grantees'  part. 

3.  Improved  Technology 

This  is  a  demonstration  program. 
Improved  technology  has  not  been 
considered  because  of  the  relatively 
small  number  of  grantees,  and  the 
current  short-term  nature  of  the 
demonstration. 

4.  Duplication 

We  have  been  unable  to  identify  any 
requests  for  infonnation  which  duplicate 
the  burden  of  this  request. 

5.  Available  Information 

This  is  a  demonstration.  Similar 
mformation  is  not  available  from  any 
other  source. 

B.  Small  Entities 

Grantees  providing  these  reports  have 
so  certified  their  willingness  to  do  so  in 
advance  of  the  execution  of  the  grant 
instrument. 

7.  Consequence  of  Less  Frequent  Data 

Collection 

Ability  to  monitor  program  and  make 
recommendations  to  Congress  would  be 
seriously  compromised  without  this 
minimum  data  collection  effort. 
Collection  of  data  on  less  than  an 
annual  basis  also  would  appear  to 
conflict  with  0MB  Circular 
requirements. 


8.  Special  Circumstances 

There  are  no  known  circumstances 
that  require  the  collection  of  information 
to  be  inconsistent  with  the  guidelines  of 
5  CFR  1320.6. 

9.  Consultation 

This  information  effort  is  based  upon 
a  number  of  internal  discussions 
pertaming  to  the  purpose  of  the  statute 
and  review  of  the  relevant  OMB 
Circulars.  Due  to  the  limited  time 
available  since  program  start-up  fur 
further  design  work,  these  requirements 
(at  least  on  the  first  group  of  grantees) 
are  somewhat  "after  the  fact. "  Based  on 
their  reporting  experience,  we  may 
propose  some  revisions  in  the  reporting 
needs  as  we  formalize  and  clear  our 
procedures  by  Notice/Handbook  in 


10.  Confidentiality 

This  information  collection  does  not 
contain  individual  personal  information 
that  would  require  an  assurance  of 
confidentialty. 

11.  Sensitive  Questions 

The  requirements  do  not  contain 
requests  for  information  of  a  sensitive 
nature. 

12.  Estimated  Review  Hours  and  Costs 
The  cost  to  the  Federal  Government  is 

primarily  the  costs  of  personnel  in 
Headquarters  review  of  the  submitted 
reports,  and  in  the  processes  related  to 
approving  and  disbursing  funds. 


No.  rafiofts 

SHOPprol 

SHOPctot. 

OFA  ptol 

OFAdet 

FeOefai  Review  Time; 

4» 
200 

too 
u 

120 

50 

1000 

BO 

20 

as 

15 

10 

120 
SO 
0 
0 

10 
8.S 
0 
0 

Ann.  Ops.  R«pa(t 

Acq/Ratab  napon 

BSO 

3S0 

533 

170 

MS 

520 

Total  Clencal  Hot^v 

72 

Cost  10  lh« 

Coals  to  Ihe 

Federal 

Reapond- 

Govern- 

entr 

ment; 

$14/lir. 

$22/hr^ 

(Prof.).... 

.=  1,320  x$14.00  = 

51B.480.00 

(Prof,).,. 

.,=      520XS22.00  = 

Sl1.440Jn 

SlO/hr. 

$10/hr. 

(Cleri- 

(Cleri- 

cal)..-..... 

.=      390  X  $10.00  = 

S3.90Q.00 

cal) 

..-       72XJ10.00  = 

$720.00 

totM\m 

These  costs  are  "soft"  costs  which  are 
absorbed  in  the  salaries  of  those 
assigned  to  the  grant. 

13.  Estimated  Burden  on  Respondents 


No  respondents 


No.  hrs.  pro(. 


Quane^v  270 

SF -269/ 269 A 

Anr   Ops  Heoorl 


110 

wo 

330 

110 

too 

200 

150 

50 

100 

too 

600 

150 
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Aa|/R»ttahRaport- 


Totals,..™ 

Total  Hoim_ 


36647 


No.  fMpondsnU 


No  hrs.  ciencal 


This  is  additional  burden  hours, 
contained  in  HUD's  ICB. 

14.  Reasons  for  Increase 

The  Momeless  Housing  Act  of  1986 
and  the  Stewart  B.  McKinney  Homeless 
Assistance  Act  of  1987  established  the 
SHDP.  Funds  were  first  appropriated 
under  Pub.  L.  99-591.  with  the  first 
grants  issued  in  September  1967.  The 


second  round  of  funds  was  appropriated 
under  Pub.  L  100-71.  with  the  second 
round  grants  issued  in  December  1987. 
Burden  hours  must  increase  to  include 
second  year  reporting  needed  on  the 
first  two  rounds  of  transitional  housing 
grants  under  the  SHDP.  This  new 
burden  increase  is  the  first  step  of 
establishing  ongoing  operating 

Annual  Reporting  or  Disclosure  Burden 


procedures.  Annual  certifications  and 

acquisition/rehabilitation  reports  will 
also  be  required  later  of  permanent 
housing  grantees. 

15.  This  information  will  not  be 
published  for  statistical  use. 

B-  Not  applicable 

xj7~FROMFORM 


17-1 -Wo. 
Heapondents 

17-2-# 

responses  per 

resporvient 

17-13-lola( 

annual  responses 

t7-4-tnnpar 

response 

17-5— lolal  hoi»s 

Ouaneffv  270 _ 

110 
100 
100 
80 

4 
2 
t 
1 

440 
200 

100 

so 

1 
1 
7J 

4 

SF-JM/jnaA 

Arm.  Op«  Rfifwvf    

Acq/tlehab  Report 

920 

Tmn. 

Vahes 

Vanes 

B20 

Varies 

1.710 

Attachments 

—Copy  of  the  Information  Collection 

Package 
—Sections  421  and  ATT  of  the  Stewart  B. 

McKinney  Homeless  Assistance  Act 
—Sections  840.305  and  330  of  the 

Regulations 
—Article  VII  of  the  Transitional  Housing 

Grant  Agreement  (Round  1) 
—Article  VIII  of  the  Transitional 

Housing  Grant  Agreement  fRound  2) 
MEMORANDl.'M  FOR:  .ML  URST  ROUND 

TRANSITIONAL  HOUSING  CRAVTEES 
FROM:  Morris  Bourne.  Dirpctor.  Transitional 

Houaing  Development  Staff.  H 
SUBJECT:  Bi»d([el  for  Second  Operating  VeHr/ 
Anoual  Report 

We  request  your  submission  of  a 
second  year  operating  budget  and  an 
annual  program  rpeort.  An  approvable 
budget  is  necessary  for  us  to  provide 
you  with  operating  advances  for  your 
second  year.  The  narrative  program 
rpeort  is  necessary  to  meet  HUD  and 
standard  Federal  reporting 
requirements.  The  OMB  clearance 
number  is . 

The  second  year  budget,  narrative 
information,  financial  forms,  and 
program  report  should  be  submitted  to 
HUD  no  later  than  45  days  prior  to  the 
expiration  of  your  first  operaitng  year. 
This  will  ensure  timely  approval  of  the 
first  SF-270  for  the  second  year. 
Instructions  for  all  items  follow: 


A.  Annu.ll  Program  Report 

Submit  a  narrative  program  report 
within  60  days  after  the  compleUon  of 
the  acquisition/rehab  process  or 
concurrently  with  your  second  year's 
operating  budget. 

;.  Report  Covering  Acquisition/Rehab 
The  rpeort  shall  include: 

a.  A  summary  of  all  activities 
undertaken  with  the  acquisition/ 
rehabilitation  advance  (including  dates 
of  closmg.  if  applicable,  start  and 
completion  of  rphab). 

Provide  photos  of  the  work-in- 
progress  (if  avaiablc],  and  the  completed 
job. 

b.  A  note  on  any  problems 
en  countered /changes  from  (i) 
development  schedule,  (ii)  approved 
design  described  in  application,  and/or 
(iii)  final  budget. 

c.  Information  on  whether  the  rehab 
was  completed  for  less  than  or  more 
than  the  initially  estimated  (and 
granted)  amount.  If  less  than  the 
estimated  amount,  apply  the  approved 
HUD  matching  percentage  to  the  total 
cost  and  determine  the  excess  HUD 
funds  still  in  your  account  which  must 
be  refunded  (see  my  memorandum  of 
June  1. 1988  addressed  to  all 
Transitional  Housing  Grantees  on 
Remission  of  Interest,  for  relevant 
instructions  on  refunding  dollarsO. 

d.  Your  recommendations  to  HUD  on 
future  rehab  advances  and  processing. 


e.  Twelve  months  after  the  effective 
dale  of  your  grant  award  you  must 
submit  a  certification  that  your  structure 
is  being  used  for  the  purpose(s) 
identified  in  your  approved  applicatiori. 
This  cetiificaUon  must  be  submitted 
annually  to  HUD  for  ten  years  by  any 
grantee  not  receiving  operating  funds. 

2.  Report  Covering  First  Year  Program 

Operations 

The  report  shall  include: 

a.  A  chart(s)  showing  number  of 
served  clients  including  ages,  sexes, 
handicapping  conditions,  education 
level,  income  level  (if  any),  number  of 
people  in  family  [if  applicable),  last 
job{s)  held  while  in  transitional  housing, 
length  of  stay  in  the  transitional  housing 
facility  and  average  length  of  stay. 

b.  Number  of  clients  making  a 
successful  transition  to  permanent 
housing  and  jobs  (tyhpe  housing/ job). 

c.  Number  of  unsuccessful  clients 
discharged  from  the  Transitional 
Housing  pri^ram.  and  reasons. 

d.  Number  ofpeople  applying  for  but 
not  accepted  into  the  Transitional 
flousing  program,  and  reasons. 

e.  A  brief  comparison  of  actual 
accomplishments  with  goals  established 
for  the  year. 

f.  Assessment  of  performance  against 
goals. 


36648 
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e  Andlyais  of  actual  costs  compared 
to  the  budget,  with  explanation  of 
variations. 

h  Favorable  developments  and/or 

events  unplanned  but  aiding  the  project 
to  meet  goals  on/ahead  of  schedule. 

i.  Recommendations  for  the  project's 
second  year,  including  modifications  to 
grant  and  recommendations  to  HIT)  on 
program  changes. 

]  Photographs  of  activities  welcome. 

B.  Budget  and  S'lpporting  Documents 

1  SF-J69  F:rcn! :(:'.  S:otiJS  Report  fSF- 
269A  attached/ 

You  must  submit  an  estimated  SF-269 
for  the  first  operating  year.  This  report 
covers  all  income  received  and  actual 
disbursements  to  date  made  under  the 

program  [includ  ng  indirect  costs) 
through  the  end  nf  the  third  quarter.  It 
also  includes  an  estimate  of  fourth 
quarter  income  iind  expenditures  (based 
on  third  quarter  experience).  Use  the 
SF-269A  for  this  year's  report. 

A  Final  SF-26SI  must  be  submitted  to 
HUD  90  days  af'er  the  end  of  the  first 
operating  year.  The  SF-269'3  supporting 
books  and  recei  3ts  are  the  basis  of  any 
requested/required  future  audits  and. 
therefore,  must  be  available  to  auditors 
for  at  least  3  yeiirs  after  the  closeout  of 
the  grant. 

Note:  Those  gra.itees  receiving  an  advance 

oFr  acquisition/retiabilitation  must  submit  an 
SF-269  reflecting  all  costs  associated  with  the 
acquisition/rehab  litation  within  60  days  of 
Its  completion,  and  a  certification  that  the 
expenses  paid  are  reasonable,  wilhin  budget, 
and  consistent  wrh  the  approved  budget. 

3  Calculation  of  Dollars  for  Second 

Operating  Year 

a.  Use  your  estimated/actual 
expenditure  levi^i  for  the  third  and 
fourth  quarters  of  the  first  operating 
year  Divide  thif.  total  by  6  to  get  the 
monthly  amounL 

b.  Multiply  monthly  a-iiount  by  1.05 
{inflation  allowance). 

c.  Multiply  2(b)  by  12.  This  amount  is 
the  esitmated  total  dollars  needed  in 


year  two.  Divide  by  2  to  get  estimated 
HUD  amount. 

d.  Subtract  any  estimated  unobligated 
(unexpended  Federal  dollars)  balance 
from  line  10-m.  SF-269,  from  the  amount 
calculated  in  2(c)  above.  This  figure  is 
the  amount  of  new  dollars  which  HUD 
may  commit  to  the  second  year, 
provided  the  amount  does  not  exceed 
your  first  year's  operating  grant  amount. 

3.  Format  for  Budget. 

Provide  a  budget,  using  the  following 
categories. 
— Administration  (including  support 

staff  direct  costs  and  any  allowable 

indirect  costs) 
—Maintenance,  minor  or  routine  repair 
— Rent  (if  applicable) 
— Security 
— Utilities,  fuels 
— Furnishings,  equipment 
—Supportive  services  (including  direct 

cost  of  staff  involved  in  service 

provision) 
— A  narrative  is  needed  to  explain  each 

of  the  above  categories. 
— The  budget  must  be  set  out  in  three 

columns; 
— Total  dollars 
— Matching  amounts 
—HUD  dollars 

Please  note  that  HUD  matching 
dollars  m  year  two  may  be  either  the 
same  or  less  than  the  amount  in  the 
approved  first  year  budget. 
— If  the  total  cost  of  the  year  two  budget 

is  an  increase  from  the  year  one 

budget.  HUD  may  provide  an  amount 

equal  to  the  HUD  dollars  granted  in 

year  one. 
— If  the  total  cost  of  year  two  is  less 

than  the  total  cost  of  year  one.  HUD's 

share  will  be  no  more  than  the 

matching  percentage  given  in  year 

one. 

3,  Changes  From  First  Year  Budget 

a.  New/deleted  line  items  or  costs 
within  line  items. 

b.  Increases  over  the  inflation  rate. 
Provide  a  narrative  explaining  any 

proposed  change. 

Grantee  Budget  Submission  Schedule 


If  the  proposed  change  is  a 
modification  to  the  initially  approved 
program  (approved  application,  section 
11).  please  state: 
—Why  the  change  is  necessary. 
—How  it  will  improve  service  delivery 

to  the  population  being  served. 
— When  it  will  go  into  effect. 

5.  Second  Year  Matching  Funds 

Submit  firm  documentation  for  all 
matching  funds  noted  in  the  budget 
(separate  documentation  must  be 
provided  for  each  match  provider). 

6.  SF-270.  Request  for  Advance  or 

Reimbursement 

Submit  an  SF-270  for  the  first  quarter 
of  the  second  operating  year.  lines  11  a 
and  b  are  cumulative,  carrying  forward 
the  first  year  amounts  from  your  prior 
SF-270. 

C.  Submission  of  Budget  Requests  and 
Report  to  HUD 

Submit  the  following  materials  by  the 
attached  submission  deadline. 

1.  Transmittal  letter,  briefly 
summarizing  the  proposal  (one  page 
maximum)  and  containing  the  following 
information  on  operating  funds: 

a.  HUD  first  year  amount. 

b.  Matching  first  year  amount. 

c.  HUD  amount  expended. 

d.  Match  amount  expended. 

e.  Excess  HUD  dollars  applied  to  year 
two  needs. 

2.  SF-269  for  first  quarter,  year  two. 

3.  Budget  and  narrative(s),  with 
calculation  of  second  year  amount. 

4.  SF-270  for  first  quarter,  year  two. 

5.  Annual  Program  Report(s). 

Send  the  original  and  one  copy  to:  Mr. 
Morris  Bourne,  Director.  Transitional 
Housing  Development  Staff.  Department 
of  Housing  and  Urban  Development. 
Room  9140,  451  Seventh  Street  SW.. 
Washington.  DC  20410. 

If  you  have  any  questions,  please  feel 
free  to  call  the  Transitional  Housing 
Development  Staff  at  (202)  755-9075/ 
1520. 
Attachments 


Grarlee  No, 

Grantee  name 

Operabng  year 

Submission  deadtme 

1/1/88-12/31/88..- „ 

4/1/88-3/31/89 

Annual  Repon  and  Caritftcatkin  only — _. 
V'i/fl7-iO'!?VfMf 

2  KYTHe7(X)2.       

3  MATH87003 

New  Directions 

Z/15/B9 

4  unTHfl7fin? 

..„      Houjsng  Asstsiarvce  Conxyatxjn , 

0/30/88 

6   NHTH87002             _  _  _ 

OhfMOID                         

10/6/88 

7    N'/TH8T00t 

10/1/87-9/30/88                — .            — 

8/30/88 

9    NVTH87005      

r,r«ro  =;mitn  moijb«             

i/i«/*Mt-i/<>/flfl                    

11/23/88 
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FINANCIAL  STATUS    REPORT 

{S^ofl  fofm) 


ID  Ah<„i  Reptxi  i9  Suori'neo 

2     FerVw*  Gi^ani  or  Cmer  lOenUYng  Number  Asvg'^K! 
By  Fede-ai  *(jency 

0MB  Approval 
IN*0 

0348-0039 

P^ 

paoes 

3    ReC'p-eoi  0'saf^l^atKy>  (Nar^  and  coHiptete  atJOress  «:iod'ng  ZiP  axle) 

«    Emoloy«f  lOentihcaWn  NymOOf 

5     BeCip^n!  Account  NumOer  (W  Ideniifyrog  fMunOef 

9    f^^  Rapori 

n  *M  D  No 

7    Bas*s 

DCasr     □  Act-^ 

8    Fund'H^'Cfani  Pe'od  (See  *nsfrucfrons; 
From    (Mooih.    Day    Year) 

To     (Month.   Day.   Yea/) 

9    Pe*tod  Covered  tjy  ih<s  Repciri 
F'om     (Moriih.    Day    ^leaI^ 

"^0      (Monffi,    Day.    Year) 

10  Transacwxis. 

1 
P-evK>,s> 
Boptr'eO 

Trxs 

Pe^od 

III 
CjT^vjiaiive 

a      TotaJ  ojtiays 

b       Recip-eot  s^are  o'  outlays 

c       Feoe'a.  s^are  or  ojnayi 

a       T^tai  ^niMsuKJaieo  o&.sati(xs 

e       Oec  p^r-^i  sTa/e  of  uf^iiQuKJated  oO-ga-jcyis 

'        FecicaJ  srare  o*  Li'^tKji.'daied  D&^ai-ors 

g       Totaj  FeOeraJ  snare  iSom  of  i-nes  c  ana  f) 

h       Totar  FeOeraJ  funds  aoV^v-z&o  tc  tf».s  tbnd>ng  pc^oO 

1        UnoW^a-.ed  tialance  o*  Feoefal  funds  (Une  h  m.nus  tmB  g) 

1  1  Ind.ieci 

Expense 

a    Type  of  Rate  ?Piac«  'X'  'n  approprate  t>OMi 

□  Provs'O"-^                               D  R'eOe'e<^fned                         □  fr^M                           Q  Foed 

D    Bale 

c    Base 

a    Toiaf  Amouni 

e    Federal  SMare 

ieQ'Stat'on 

1 

yj    CertifcabOn.       l  certify  to  the  t>«9t  of  my  knowledge  u>d  belirf  tbil  tbis  report  ii  correct  and  complet*  and  thml  all  outlay i  and 
unliquidated  obligations  are  for  the  purposes  »et  forth  in  [b«  award  documcnia. 

Typed  or  Pnn:ed  Name  and  Tioe 

Te*epNDne  lA.-ea  code,  number  and  enenson) 

S-Q'iatij'e  of  Aijmcy/ed  CeojV^  O^icai 

Date  Repon  Sotx^'Tieo 

P'evxx/s  Ed'tioos  ftoi  USBWe 


Sia-xJa-d  Fo"Ti  ?69A     iftrv    4  Ml 


BEST  COPY  AVAILABLE 
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FINANCIAL    STATUS    REPORT 

Please  type  or  print  legibly  The  following  genera!  instructions  explain  how  to  use  the  form  itself    You  may  need 
additional  information  to  complete  certain  items  correctly,  or  to  decide  whether  a  specific  item  is  applicable  id  this 
award    L'suatl>.  such  information  will  be  found  in  the  Federal  agency's  granl  regulations  or  in  the  terms  and 
conditions  ofthe  award  You  may  also  contact  the  Federal  agency  directly 
Item  Entry  Item  F,ntry 


I,  2  and  3      Selfexplanatory 

4  Enter  the  employer  identification  number 
assigned  by  the  U  S  Internal  Revenue  Service 

5  Space  reserved  for  an  account  number  or  other 
identifying  number  assigned  by  the  recipient 

6  Check  yes  only  if  this  is  the  last  report  for  the 
period  shown  in  item  8 

7  Selfexplanatory 

8  L'niess  you  have  received  other  instructions  from 
the  awarding  agency,  enter  the  beginning  and 
ending  dates  ofthe  current  funding  period  If  this 
is  a  multi-year  program,  the  Federal  agency 
might  require  cumulative  reporting  through 
consecutive  funding  periods  In  that  case,  enter 
the  beginning  and  ending  dates  of  the  grant 
period,  and  in  the  rest  of  these  instructions, 
substitute  the  term  "grant  period"  for  "funding 
period  ■' 

9  Selfexplanatory. 

10  The  purpose  of  columns, !.  II  and  III  is  to  show  the 
effect  of  this  reporting  period's  transactions  on 
cumulative  financial  status  The  amounts 
entered  in  column  I  will  normally  be  the  same  as 
those  in  column  III  ofthe  previous  report  in  th^ 
same  funding  period  If  this  is  the  first  or  only 
report  of  the  funding  period,  leave  columns  I  and 
II  blank  If  you  need  to  adjust  amounts  entered 
on  previous  reports,  footnote  the  column  1  entry 
on  this  report  and  attach  an  explanation 

10a  Enter  total  program  outlays  less  any  rebates, 
refunds,  or  o'.her  credits  For  reports  prepared  on 
a  cash  ba^is,  outlays  are  the  sum  of  actual  cash 
disbursements  for  direct  costs  for  goods  and 
services,  the  amount  of  indirect  expense  charged. 
the  value  of  in-kind  contributions  applied,  and 
the  amount  of  cash  advances  and  payments  made 
to  sub-recipients  For  reports  prepared  on  an 
accrual  basis,  outlays  are  the  sum  of  actual  cash 
disbursements  for  direct  charges  for  goods  and 
services,  the  amount  of  indirect  expense 
incurred,  ihe  value  of  in-kind  contributions 


contributions  applied,  and  the  net  increase  or 
decrease  m  the  amounts  owed  by  the  recipient  for 
goods  and  other  property  received,  for  services 
performed  by  employees,  contractors, 
subgrantees  and  other  payees,  and  other 
amounts  becoming  owed  under  programs  for 
which  no  current  services  or  performances  are 
required,  such  as  annuities,  insurance  claims, 
and  other  benefit  payments 

10b    Selfexplanatory 

10c    Selfexplanatory 

lOd  Enter  the  amount  of  unliquidated  obligations, 
including  unliquidated  obligations  to  subgran- 
tees and  contractors 

Unliquidated  obligations  on  a  cash  basis  are 
obligations  incurred,  but  not  yet  paid  On  an 
accrual  basis,  they  are  obligations  incurred,  but 
for  which  an  outlay  has  not  yet  been  recorded 

Do  not  include  any  amounts  on  line  lOd  that  have 
been  included  on  lines  10a.  b  or  c 

On  the  final  report,  line  lOd  must  be  zero 

lOe.  f.  g,  h  and  I    Self  explanatory 

1  la    Self  explanatory 

lib  Enter  the  indirect  cost  rate  in  effect  during  the 
reporting  period 

1  Ic  Enter  the  amount  of  the  base  against  which  the 
rate  was  applied 

1  Id  Enter  the  total  amount  of  indirect  costs  charged 
during  the  report  period 

1  le    Enter  the  Federal  share  ofthe  amount  in  1  Id 

Note  If  more  than  one  rate  was  in  effect  during  the 
period  shown  in  item  8,  attach  a  schedule 
showing  the  bases  against  which  the  different 
rates  were  applied,  the  respective  rates,  the 
calendar  periods  they  were  in  effect,  amounts 
of  indirect  expense  charged  to  the  project,  and 
the  Federal  share  of  indirect  expense  charged 
to  the  project  to  date 
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Office  of  Environment  and  Energy 

[Docket  No.  1-88-1501 

Intended  Environmental  Impact 
Statement;  Ciudad  Encantada  Housing 
Project.  PR 

The  Departrr.t-'n;  of  Housinj^  and 
L"rban  Development,  Caribbsan  Office. 
Hdto  Rev.  Puerto  Rico,  intends  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  the  Ciudad 
Encantada  Mousms  Project  located  at 
Bo  Dos  Bocas,  .Municipality  of  TrujiUo 
Alto,  Puerto  Rico,  as  described  m  the 
appendix  to  this  noti':e.  This  notice  is 
required  by  the  Council  on 
Environmental  Quality  under  its  rule  [40 
CFR  Part  1500) 

Interested  individuals,  governmental 
agencies,  and  private  organizations  are 
incited  to  submit  information  and 
comments  concerning  the  project  to  the 
specific  person  or  address  indicated  in 
l.he  appropriate  part  of  the  appendix. 

Particularly  sa!icit'.;d  is  information  on 
reports  or  other  environmental  studies 
planned  or  completed  in  the  project 
area,  major  issues  and  data  which  the 
EIS  should  consider,  and  recommended 
mitigating  measures  and  alternatives 
associated  with  the  proposed  project. 
Federal  agencies  havmg  jurisdiction  by 
law,  special  expertise  or  other  special 
interests  should  report  their  interests 
and  indicate  their  readiness  to  aid  the 
EIS  effort  as  a  "cooperatmg  agency." 

This  notice  shall  be  effective  for  one 
year.  If  one  year  after  the  publication  of 
the  notice  in  the  Federal  Register  a  Draft 
EIS  has  not  been  filed  on  a  project,  then 
the  notice  for  that  project  shall  be 
cancelled.  If  a  Draft  EIS  is  expected 
more  than  one  year  after  the  publication 
of  the  notice  in  the  Federal  Register  then 
a  new  and  updated  notice  of  intent  will 
be  published. 

Issued  at  Wdshmj^ton.  DC.  September  16. 
1968 

Richard  H.  Broun, 
D:rer!ur.  Off:ce  of  Environment  and  Energy. 

AppendJix 

EIS  on  Oudad  Encantada  Housing 
Project.  Bo  Dos  Boccs.  Municipality  of 
Trujillo  Alto.  Puerto  Rico 

The  Department  of  Housing  and 
Urban  Development.  Caribbean  Office. 
Hato  Rey,  Puerto  Rico,  intends  to 
prepare  an  Environmental  Impact 
Statement  jElS)  on  the  subject  project 
The  Department  hereby  solicits 
comments  and  information  for 
consideration  in  this  EIS, 

Description-  The  Ciudad  Encantada 
Housing  Project  la  located  on  the  East 
side  of  the  road  PR  161  at  the  6.0 
kilometer  marker  in  Trujillo  Alto.  Puerto 


Rico.  The  total  development  consists  of 
1,062  acres  of  land.  When  fully 
developed,  in  ten  years.  2.7.50  units  of 
single  family  housing  will  have  been 
built.  Community  facilities  and 
recreational  areas  will  be  provided. 
Further  description  of  the  project  will  be 
presented  and  discussed  at  ttie  formal 
scoping  meeting. 

Need:  The  total  project  exceeds 
HUD'S  2500  unit  EIS  threshold  (24  CFR 
50.42ibH3)).  The  application  is  on  file 
requesting  Mortgage  Insurance  under 
Title  II.  Section  203(b)  of  the  Housing 
and  Community  Development  ^ct  of 
1974  {PL  93-383) 

Alternatives:  At  this  point  HUD 
perceives  the  relevant  alternatives  as; 
(1)  Acceptance  of  the  project  as 
submitted  for  mortgage  Insurance;  (2) 
Acceptance  of  the  project  with 
modification  and  mitigation  me;isures 
such  as  alternative  sites,  higher  or  lower 
density,  or  alternate  land  uses;  and  (3) 
Rejection  of  the  project  for  mortgage 
insurance. 

Scoping:  This  notice  is  part  of  the 
process  for  determining  the  scope  of  the 
issues  to  be  addressed  in  the  draft  EIS. 
for  identifying  data  and  significant 
environmental  issues  related  to  the 
Project,  and  for  identifying  cooperating 
agencies.  A  public  scoping  meeting  will 
he  held  at  the  liUD  Caribbean  Office, 
159  Carlos  Chardon  Ave..  Room  305. 
Hato  Rey.  Puerto  Rico  25  days  after 
publication  of  this  notice  [or  the 
following  work  day  if  the  25th  day  is  not 
a  work  day). 

Comment:  To  assist  in  the  preparation 
of  the  Environmental  Impact  Statement. 
Federal.  Stale,  and  local  agencies,  and 
other  interested  persons  and 
organizations  are  invited  tu  participate 
in  the  scoping  process  by  submitting 
comments  on  the  project  and  its 
potential  impacts.  All  comments 
received  within  30  days  of  this  invitation 
will  be  considered  in  the  Environmental 
Impact  Statement.  Please  submit  all 
comments  to:  The  Director  Housing 
Division,  Caribbean  Office.  U.S. 
Department  of  Housing  and  Urban 
Development.  1,59  Carlos  Chardon  Ave.. 
Hato  Rey,  Puerto  Rico  00918-1804. 
\}-H  Doc  88-21544  Filed  9-20-«8  8  45  amj 
BtUJMO  COOC  t2^0-n-M 


DEPARTMENT  OF  THE  INTEHIOfl 

Bureau  of  Land  Management 

[  OR-05&-4333- 1 2KsPa-248 1 

Emergency  Closure  of  Public  Lands; 
Oregon 

Notice  is  hereby  given  that  effective 
immediately  all  pi'blir  hnds  as  legally 


described  below  are  closed  to  all  vehicle 
access  and  travel  with  the  exception  of 
designated  roads. 

Township  10  Soulh.  Ranse  20  Last  of  Ih« 
Willamette  Meridian 

Section  13;  AIL 

Section  14:  All. 

Section  15:  AH. 

Section  21:  All. 

Section  22:  All. 

Section  23:  All. 

Section  24:  N'/i.  NViSVi.  SViSEV*. 

Section  2fl;  All. 

Section  29:  All. 

Section  32:  All. 

Section  33:  All. 

Section  34  All, 

Township  10  South.  Ranfje  21  East  ot  the 
Willamette  Meridian 

Section  14  WWE'-a.  W'^. 
Sechon  15:  .Ml 
Section  16:  All. 
Section  17:  All. 
Section  18:  All. 
Section  19:  All. 
Section  21:  All. 
Section  22:  All. 
Section  23;  All. 
Section  26:  All. 
Section  27:  All. 
Section  28:  All. 
Section  29:  All. 

Section  30:  EW.  NWVi.  N^SWVi. 
SEViSwy*. 

Section  32:  All. 
Section  33:  All. 
Section  34:  AIL 
Section  35:  All. 

The  purpose  of  this  closure  is  to 
protect  steep  highly  erosive  watersheds, 
native  vegetation,  wildlife, 
paleontological  and  cultural  resources. 

The  only  exception  would  be  for 
special  authorized  administrative  use 
and  emergency  needs. 

The  authority  for  this  closure  is  43 
CFR  8341.2. 

This  closure  will  remain  in  effect  until 
an  ORV  designation  plan  is  completed 
for  this  area. 

September  13.  1988. 

Uonald  L  Smith, 

Acting  District  Xfanfiger. 

IFR  Doc  88-21582  Filed  9-20-88;  8:45  am] 

BILLING  CODC  4310-33-41 


[NV-930-08-4220-11.  N-495181 

Order  Providing  for  Opening  of  Lands; 
Nevada 

s.  i '.niberU.  1988. 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  opening  order. 

SUMMARY:  This  order  will  open  80  acres 
of  public  land  to  the  operation  of  the 
public  land  laws,  including  the  mining 


laws,  mineral  leasing  laws,  and  material 

sale  laws.  The  land  was  reconveyed  to 

the  United  States  by  the  Stale  of 

Nevada. 

EFFECTIVE  DATE:  October  21,  1988. 

FOR  FURTHER  IMFORUATION  CONTACT: 

Rod  Hams,  Distnct  Manager.  Elko 
District  Office.  Bureau  of  Land 
Management,  3900  Idaho  Street.  P.O. 
Box  831.  Elko,  N'V  89801.  702-738-4071. 
SUPPLEMENTARY  INFORMATION:  The 
foilowms  described  lands  were 
reconveyed  to  the  United  States  by  the 
State  of  Nevada  and  title  was  accepted 
nn  Octobers.  1930, 
Mount  Diablo  Meriflian.  Nevada 
T  33  N,,  R  53  E.. 

Sec.  32.  W^jNW't 

The  area  described  contained  80  acres 
located  in  Elko  County.  Nevada  All  minerals 
were  reconveyed  to  the  United  States, 

At  10:00  am  on  October  21.  1988,  the 
land  will  be  open  to  the  operation  of 
public  land  laws,  subject  lo  valid 
existing  rights,  existing  classifications 
and  withdrawals,  and  requirements  of 
applicable  law  All  valid  applications 
received  pnor  to  or  at  10:00  a.m.  on 
October  21.  1988.  wd!  be  considered  as 
simultaneously  filed.  All  other 
applications  received  will  be  considered 
in  order  of  filing. 

At  10:00  a.m.  on  October  21,  1988.  the 
land  will  also  be  open  lo  the  operation 
of  the  mining  laws.  Appropriation  of 
lands  under  the  general  mining  laws 
prior  to  the  date  and  time  of  restoration 
is  unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U  S.C.  38, 
shall  vest  no  rights  against  the  United 
States.  Acts  required  to  establish  a 
location  and  to  initiate  a  right  of 
possession  are  governed  by  State  Uw 
where  not  in  conflict  with  Federal  law 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  t>etween  rival 
locators  over  possessory  nghts  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 
Edward  F.  Spang. 
State  Director.  Nevada. 
(FR  Doc  B8-21512  Filed  9-20-88;  8:45  ami 

WLUNG  CODE  iSIO-HC-M 
IOR-O50-4410-08.GP8-24S;  OH-40852] 

Realty  Action;  Exchange  of  Public  and 
Private  Lands  In  Wheeler.  Crook. 
Klamath,  and  Jefferson  Counties,  OR 

The  following  described  lands  have 
been  proposed  for  disposal  by  exchange 
under  section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1376.  43 
U.S.C.  1716: 

T.  n  S-.  R.  19 E.  WAl., 
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Sec 
5;  Wi-jSW-.; 
8:  Lota  a  and  9: 
7:  NE^.NEVi; 
8:  NW  "-.NW '/.. 

14:  N'EV..EViNWy4.NEV.SWV4; 
17  Lots  1  and  2; 
19:  Lot  5: 
20-  Lots  l-»: 
21  Lots  l-»; 
ZZ.  SEV.PiWV.: 

23  N'i\E'..,\E'-.r'nvv.,swNwy.. 

W'^SVV'4, 

Z-  SWV,.\E''4.W'^NWVi.SEV4NWV*; 

39  SEWNE'-4,S4SW"-4.E'^SEV4; 

29  NW'.4\'EW.SEi-4SE>'4; 

)1  SW'-,N"E-4,NW^SEV4: 

J2  \EV.,EWSE'.4 

33  NWSWV, 
T  US,  R  20E    VVM. 
Sec 

I  Lot  1 

II  SE'-4.\E'-4,.N'EV4SEy4; 
12:  NW'.4,SWV.,Sir4NVi: 

23  W^SW^ 

24  \W'«,.N'E'-4,NEV,NWy4, 
T  18S,  R,  20E    W.M, 

Sec   15:  NW'-4 
T   10  S,  R,  21  E„  W  M  , 
Sec 

1  SW^iSWtv 

2  SW'.4NW''4,SWV4SEV4, 
T  12  S„  R,  21  E,,  W,M,. 

Sec 

22:  SW'.4.\E'4,N'WViSWV4; 

23  NEW.S'W.. 
T  US.  R.  21  E,  W,M.. 
Sec- 

31-  Lot  3: 

32:NE''.SE''. 
T  14  S,,  R  21  E.  W.M., 
Sec 

2  Lots  1,  3  and  4: 

3:  Lots  1  and  2,  SEV4SEV4: 

6:  Lot  4, 

10:NEWSW'-.,N'^SEy4: 

12:NE'.4SW'-4 

13  N'-iSWV,SW'/4SWy4; 

14  SE'.4SE'-. 
1-  SWNW>4 
18  SE'-4,VE'-4, 
19:  Lot  1, 

20-  NE'.4N'W"4: 

21  N-EV,,Ey!N"W'.4,SWV4NWV4; 

23  NE''4NE'-4 

24:  Sl^NE V4  N '/i.NW Vi,SW V.NW V4, 

25:  sy2.W'4,.\wv4Swv4,Ey!SEV4, 

26  N''>SW'.4,SWViSWV4,NWV4NEy4: 

27  S'l, 

28  SW\W>-.  .NT'^SW-i  S^SWy4,SEy4: 

29  NW'.4SE'4, 

30  |J31  2,  SE'.4NWV,, 

31  NEV.N'EVi; 

32  SE-4SWy4: 

33  Ml. 

34  wyiNEV4  „^wv4,swy4,swy4SEy4, 

T  7S,R  22R„  WM,, 
Sec 

12:  Ul3,  NWV..\EV,: 

14   NW'-4SE^. 

20-  SW"-.NEl. 

23  NW'-.SW:.. 

25  NE'-4\E'.,  S''i\V.'Vt: 

26:S'-s.\E'-4,  SEV4SEV4; 

34:  NE''4SWi,4 
T  a  S ,  R,  22  E-,  W,M„ 


Sec. 

1: 1,019  1.  3.  and  5: 

4:SEy4NWV4; 

10:  Lot  4: 

ll;SWy4SWV4: 

24:  Lou  3  4  4.  Wi4NEy4,  WV4,  SEV4; 

25;  Lots  1-4.  Wl%NEy4.  NWy4SEy4; 

28:  Lou  1  and  2,  NWy.SEV..  SV4SEy4: 

34:  NEy4SEy4; 

35,  NWNEy4, 
T  12  S„  R  22  E.,  W,R, 
Sec, 

10:  E'^SEy4; 

14:  NykNWy.; 

28:  NEV4SEy.; 

27;SEV,SWV4; 

31:  Lot  4. 
T  e  S  ,  R,  23  E.,  W  M.. 

Sec.  23;NEy4SWV4. 
T.  e  S .  R.  23  E..  W  M.. 
Sec. 

3:UI2.SEy4NW»<i; 

ftSV4SWy4; 

IftEMiSWy..  SWV4SEV4: 

30:Lol«2»3,  SEy4SWy4, 
T  9 S,,  R  23  E,  W.M,, 

Sec,  25;NEV4SEy4, 
T  10  S.,  R.  23  E..  W  M.. 
Sec. 

l:UI2l 

25:SEy4SWy4 

28:  SEy4SWy4.  WV!!SEV4; 

32:  NEy4SEV4; 

33:  N^iNW.  swy4NEy4.  SEy4Nwy4. 

NV4SW. 
T  11  S..  R.  23  E..  W.M.. 
Sec. 

7:  Lot  4; 

17:  NWy.NEVi.  NEV,NWV«, 
T.8S..R.  24E..  WM.. 
Sec 

5:SEy4SWV4: 

B:  NWV4.\'Wi..,  SV.NWV4: 

10:NW>.4SW'.4, 

25:SWV.NEy4. 
T  9  S..  R.  24  E..  WM.. 
Sec. 

29:NMiSWV4: 

30:Ut3.  NEViSWyi: 

33:  WViNEy4.  SEy4NW%. 
T  10  S..  R  24  E..  W.M.. 
Sec 

4:Lol4.  S'*SEy4; 

5:  Lois  1.  2.  and  3.  SWV4NEV4^ 

ftSEyiSwy.; 

7:EV4NWV.: 

8;  SE^4NWy4.  NEy4SWV4: 

10:  SWV4NEy4.  NWV4SEy4; 

12;SWV4NWy4; 

13:  EViSEy.: 

I5:NVkSWV4; 

17:WViSWV4: 

19:SWy4NEy.. 

20:rJWyiNWy4; 

22:NEV4SEy4.  Sy.SEy4: 

23:SW(4SWy4: 

24:  WV4SEV4; 

25:  EV%SEy4 

27:  SEy4NEy4; 

29:S'^SWy4; 

31:  E^4NWy4.  NEV4SWy4: 

32:  SEV4^fWy4.  SWy4SWV4; 

35:  NEy4SWy..  WV4SEV4. 
T.  11  S..  R.  24  E.  VIM.. 
Sec 


1:  Lots  1,  2  and  4,  S'A',\E'4.  SW4.\WV4 
NW':.SEV.: 

2:  Lots  3  and  4.  SE'^4NWy4.  SEV4SE'  4: 

6:  Lot  5: 

9:SE«iSl*lfc 

12:  SViSWte 

13:  NEVilMEd..  N'AKWVi; 

14:  SEViNEV..  SEy4NWi<iSW14.NW*4 
SEVl: 

15:  SEy4SEy4: 

19:  SEV4SEy4: 

21   NE14NWV;: 

2J:EVsNEV..  NE'*SEV4: 

30-  Lois  2  and  3.  EVjNW'W: 

35:NWS4SEV4. 
T.  6  S..  R.  25  E.,  W.M., 
Sec. 

2:SEV4SWy4; 

3:  SWy4NEy4,  NE^SWV..  N"/4SE'/i; 

ll:NWy4NWV4. 
T  10.  S..  R.  25  E..  W.M . 
Sec. 

2:N'WViSEV«: 

3:Lol3.  NWViSWy;: 

4:  Lot  1.  S':iNEy4.  NEV.SEVi.  SV4SEV4; 

5:  N'/.SW'/4.  SWy.SWyi: 

8:SW'/4SWy4: 

7:  Lois  1.  2  and  3.  Ny!NEy4.  SEy4NEy4. 
NEViNWy,,  WViSEVi,  VEiASE»4: 

9:  Wy»NE'4-  SE'-4NW',,  SWViSWV.. 
E'-tSW'.,  W  y!SEV4. 

17:  SEV4NEV4,  WyjN'Wy4; 

18:  Lou  I  Ihnj  4,  ,\E'.-4,  NEViNWW.  SEi4 
SWVi; 

19:  Lot  1  SWV,N'EV4,  E'/lNWy4,  NWy4SE'/4; 

20:  Ey.,NEy4.  EViWl^.  N',4SEy4.  SW-.SEVi: 

21:SWViSWV4; 

24:  NEy..  Ey.NWV4,  NWSEy4,  SWV4SE\4: 

25:  WViEH,  WVi: 

28:  N'W'.4NWV4,  SWy4: 

29:  NWV4,\Ey4,  NEy4NWy4: 

30:  Lois  1,  3  and  4 

31:  Lol  1.  SWy4NEV4.  NEViN-WVi; 

32:WV4NWy4, 
T.  11  S,.  R,  25  E,,  W,M„ 
Sec, 

7:SViMEV4.  SWViSEy4: 

17:  SViSMi: 

18:  IWVV4NEy4,  NEV4NWV4; 

28:  NWy4\Ey4.  N'^NW^; 

29:EyiNEy4. 
T.  12  S..  R.,  25  E..  W.M.. 

Sec.  34:  WWHV,. 

Comprising  approximately  22.000  acret  of 
public  land  and  located  in  Wheeler  Jeflenion. 
Crook  and  Klamath  counlnpe 

In  exchange  tor  all  or  a  portion  of 
these  lands,  the  Linjted  Stales  will 
acquire  the  following  described  lanrls 
from  Brooks  Resources  Investment 
Corporation,  and  Collins  Ranches 
Incorporated: 

T.  a  R.  20  E_  WM.. 
Sec.  38:  NEVi,  SVs 
T  lOS.  R  20E.  WM. 
Sec 
1:  All: 
2;  All: 
3:  Those  pans  of  the  SEy4NEy4  and 

'viEV4SE''4  (yinp  east  of  County  Road  No 
14: 

4  sy.: 

9:  Ail. 
10:  All: 


11:  AIL 

12:  NWi4NE(4.  SEViNEVi,.  SV4; 

16:  AIL 

17:  NV,.  NV4SWy4.  SE'/4SWVl.  SEV4: 

20:  All: 

27:  AH; 

35:  AU. 
T.  11  S..  R.  20  E„  WM. 
Sec. 

2:  Lota  1  thra  4.  SV4NWy4.  SWV4NEy4. 
SW^ii; 

3:  Loll  1  thru  3.  EV4SWV.,  S'/>NEy4  SFV. 

ll:SVbNEy4,  S'*,  SEy4: 

12:  AIL 

13:  All, 
T.  9  S,.  R.  21  E..  W.M.. 
Sec. 

31:  Lots  3  and  4.  SE^SWVi; 

31  WyiNEi^.  ,\^.\WV4  that  part  Ijing 
south  of  the  nver,  SEy4NVVV4,  S'a 

33:SyiSWy4- 
T  lOS.  R  21  E.  WM.; 
Sec. 

4:  Lots  3  and  4.  SW  y4N'WV4.NEy4SWV4, 
Sy!SW'.4: 

5:  Lota  1.  2.  3  and  4:  SE''4NW  y4. 
SWViNE^WHzSWVi.  W'/iSEV4. 
SEy4SEV4; 

8:  Lots  1.  Z.  3,  4.  5.  8  and  7:  SE^NEW. 
S14NEV4.  EVSSWV4.  WyiSE^4; 

7:AU; 

8:  NV4NWy4.  NWyiN'Ey4.  SWV,SE'4. 
E'nE'n: 

9:  NEy4NWy4.  NVVViNEV..  SWi4; 

10:SV»NEVi.  NViSEV.; 

ii:Nwy,.  Nwy4Swy4; 

12:  E'/iW-i.  NWV4>iEy4.  EW<EV4. 

SEy4SEV4; 
30:1,014: 

31 :  AH  thai  part  lying  north  and  east  of 
Bridge  Creek. 
T  9  S..  R.  22  E..  WM„ 
Sec- 
32:  Thai  pan  of  the  Ey!NE'<4  Ivmg  soulh  of 

the  )ohn  Day  River  E'^SE':4. 
33:  That  part  of  Ihe  NVjNW  "^  lying  easi 
and  south  of  the  lohn  Da\  Rjver:  SV\  s 
WyjSEy4.  SEWSE'^ 
34:SE'-4SEy4- 
T  lOS    R  22E.- W.M.. 
Sec 

3  Lois  3  and  4.  SEy4.\'Wy4  SW  V4. 
WflSEVi. 

4  Lots  1.  2.  3.  and  4.  S'.4Nyi.  ,VV>SVi. 

SEy4Swy4.  sysSEy4. 

5.  Lois  1  and  3  SEy4NWy4-  S'»:NEy..  S^j 
7:  Lois  1.  2  and  4.  NE':4KM  ■■.  FHSFy4 

EV, 
B  Nys.  E'*SWy4.  N'*SE'«4 
9:  NEi'4\Wy4.  Ny4NEV4  S^tVH  N'WSH 

SW'-iSE'.. 
10  NWy..  W"/!\Ey4.  N'aS'..  \Wi4SE'.'. 
Comprising  approximatelj  20.100  acres  of 
private  iand  and  located  in  Wheeler  County 

As  proposed,  the  Bureau  would  tradr 
scattered  and  isolated  parcels  of  public 
land,  most  of  which  lack  lefial  public 
access,  for  private  land  adioining  the 
[ohn  Da\  River  having  iegat  public 
access.  The  exchange  would  tje 
completed  in  phdses  ever  Ihe  next  two 
years  and  would  create  e  block  of  public 
land  approximalety  60.000  acres  in  size 

The  purpose  of  the  exchange  it  to 
facilitate  resource  management 


opportunities,  as  identified  in  the  Two 
Rivers  Resources  Management  Plan  The 
private  lands  being  offered  have  very 
important  public  values,  some  of  which 
are  of  regional  and  national  significance 
and  include  recreational,  wildlife 
watershed,  fisheries,  mineral  and 
grazing  values  The  public  interest 
would  be  highly  served  by  making  Ihis 
exchange. 

The  value  of  the  lands  to  be 
exchanged  is  approximately  equal,  and 
the  acreage  will  be  adjusted  to  equalize 
the  values  upon  completion  of  the  fmal 
appraisal. 

The  exchange  will  be  subject  to: 

1-  The  reservation  to  the  United  Slates 
of  a  right-of-way  for  ditches  and  canals 
constructed  by  Authority  of  the  United 
States.  Act  of  August  30  1890  (43  U.S.C. 
945). 

2.  Oil  and  gas  rights  may  be  reserved 
in  the  final  patent.  All  existing  oil  and 
gas  leases  will  remain  in  effect  unttl 
expiration. 

3  All  other  valid  existing  rights, 
including,  but  not  limited  to  any  right-tf- 
way,  easement  or  lease  of  record 

The  publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  described  above  to  the 
extent  that  the\'  will  not  be  subject  to 
appropriation  under  the  public  iand 
laws,  including  the  mining  la«s.  As 
provided  by  the  regulations  of  43  CFF 
2201  1(b),  any  subsequently  tendered 
application,  allowance  of  which  is 
discretionary,  shall  not  be  accepted 
shall  not  be  considered  as  filed  and 
shall  be  returned  to  the  applicant 

Detailed  informabon  concerning  ihc 
exchange.  including  the  environmenta 
analysis  is  available  for  review  at  the 
Pnneville  Distnct  Office.  185  East  Fourth 
Street.  Pnneville,  Oregon  97754 
Donald  L  Smilli. 
/I.  tin;.  District  Mona^r 
ItTi  Hoc  88-21583  Filed  9-20-88.  8.45  ami 
eiLLHiG  CODC  4SK-39-M 


A2  0S0-08-433J-1I! 

VuTia  DistrlcL  AZ.  and  California 
Desert  District.  CA.  Long-Term  Visitor 
Permit  Program  lor  19BS-90  and 
Subsequent  Use  Seasons;  Designanoo 
ar^o  Revision  of  Long-Term  Visitor 
Area,  and  Revision  and  Establishment 
ot  Supplementary  Rules 

AGENCY:  Bureau  of  Land  Management 
liiienui 

ACTION:  Changes  to  the  Lone  Terrr. 
Visloi  Permit  Program  lor  the  IflBS-HP 
imd  subsequent  use  seasons,  boundary 
changes  to  Midland  Long-Term  Visitor 
Xrca  and  Revision  to  and  establishment 
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of  supplementa.-y  rules  in  the  Yuma 
District.  Arizona,  and  the  California 
Desert  District,  California. 

SUMMARY:  The  Bureau  of  Land 
Ntanajjement  (BLM)  Yuma  District  and 
Califurnia  Desert  District  announce 
revisions  to  the  Long-Term  Visitor 
Program  for  the  1968-^9  and  subsequent 
use  seasons.  The  program,  which  was 
instituted  in  196.3.  estabhsherf  an  annual 
long-term  use  season.  During  the  use 
season,  visitors  who  wish  to  camp  on 
public  lands  in  one  location  for 
extended  penods  must  stay  in 


designated  Long-Term  Visitor  Areas 
(LTV As)  and  purchase  a  $25  LTv'A 
permit.  Beginning  with  the  198&-fl9  use 
season,  the  following  modiTications  are 
being  made  to  the  Long-Term  Visitor 
Program: 

1.  The  Long-Term  Visitor  permit 
sticker  must  be  affixed  as  designed  to  be 
valid.  The  supplemental  stickers,  if  used, 
will  be  posted  on  the  lower  right  comer 
of  the  windshield  of  the  lowing  or 
secondary  vehicle. 

2.  LTV  A  permittees  who  have  resided 
in  the  LTVA  for  5  days  or  longer  may 

Table  1 :  Long-Term  Visirofl  Areas 


have  overnight  guests  provided  the 
guests  are  registered  with  the  BLM. 
Guests  may  stay  a  maximum  of  7 
consecutive  days  during  any  28-day 
period  within  the  LTVA  system  in 
Arizona  and  California.  LTVA 
permittees  may  have  one  guest  at  a  time 
and  guests  must  slay  within  150  feet  of 
the  LTVA  permittee. 

3.  The  California  Desert  District  is 
revising  the  boundaries  of  the  Midland 
LTVA  (see  Table  1).  The  other  seven 
LTV  As  are  unchanged. 


DlSIncI 

Aiea 

Location 

CaMot^ta  Desert - 

Midland  LTVA _ 

• 

265  Acres 

T    5  S.  n    22  E  (SBM)  poXiom  ol 
MCS    l«  SWV.,  15  SEV,.  22  NEV., 
23NWk-. 

4.  Pickup  campers  may  be  set  on  jacks 

manufactured  for  that  purpose. 

5.  In  addition  to  rules  of  conduct  set 
forth  in  CFR  Title  43.  Chapter  11,  8365.1- 
5,  the  following  supplemenlal  rules 
apply  to  designated  LT\'As,  These  rules 
replace  the  rules  published  m  the 
Federal  Register  September  10. 1987. 

a.  Operation  of  audio  devices  or 
motorized  equipment,  including 
generators,  in  a  manner  that  m.akes 
unreasonable  noise  that  disturbs  other 
visitors  13  prohibited.  Within  La  Posa 
and  Imperial  Dam  LTV  As  amplified 
music  IS  allowed  only  in  locations 
designated  by  BLM  or  when  approved  in 
advance  by  the  ajthonzed  officer. 

b.  The  discharce  or  use  of  firearms  or 
weapons  ts  prohibited  in  the  LTVAs  or 
within  Vz  mile  of  LTV'As. 

c.  No  wood  collection  is  permitted 
within  the  boundanes  of  Imperial  D-an; 
and  La  Posa  LTV' As.  Outside  these 
LT\'A8  and  in  all  other  LTVAS.  only 
dead  and  down  wood  may  be  collected 
for  firewood  or  hobby  purposes. 
Collection  of  ironwood  is  regulated 
Please  contact  BLM  for  current 
regulations  concerning  collection. 

d.  tt  IS  prohibited  to  operate  any 
vehicle  m  violation  of  Slate  or  local 
laws  and  regulations  relating  to  use. 
standards,  registration,  operation,  and 
inspection. 

e.  No  permanent  structures  or 
alteration  to  the  natural  landscape  are 
allowed. 

EFFECTIVE  DATE:  September  15. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Mensmg,  Outdoor  Recreation 
Planner.  California  Desert  District.  1695 
Spruce  Street,  R  verside,  California 
92507,  714-351-6402;  or  David  Daniels, 


Outdoor  Recreation  Planner:  Yuma 
Resource  Area.  3150  Winsor  Avenue. 
Yuma.  Arizona  85365.  602-726-6300. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  Long-Term  Visitor 
Program  is  to  provide  areas  for  long- 
term  winter  camping  use.  The  sites 
designated  as  LTVAS  are.  in  most  cases. 
the  traditional  use  areas  of  long-term 
visitors.  Designated  sites  were  selected 
using  criteria  developed  during  the 
management  planning  process,  and 
environmental  assessments  were 
completed  for  each  site  location. 

The  program  was  established  to 
properly  accommodate  the  increasing 
demand  for  long-term  winter  visitation 
and  to  provide  natural  resource 
protection  through  improved 
management  of  this  use. 

Visitors  may  camp  without  a  Long- 
Term  Visitor  Permit  outside  of  LTVAs 
on  public  lands  not  otherwise  closed  to 
camping  for  up  to  14  days  in  any  28-day 
period  unless  posted  otherwise.  The 
Male  Mountain  LT\'A  is  also  open  to 
short-term  camping  without  an  LTVA 
permit  for  a  period  not  to  exceed  14 
days. 

Authority  for  designation  of  LTVAs  is 
contained  in  CFR  Title  43,  Chapter  n. 
8372.0-5(g)  Authority  for  establishment 
of  a  Long-Term  Visitor  Permit  Program 
IS  contained  in  CP'R  Title  43.  Chapter  IL 
8327.1.  and  for  the  payment  of  fees  in 
CFR  Title  36,  Chapter  I  Part  7i. 

The  authority  for  establishing 
supplementary  rules  is  contained  in  CFR 
Title  43.  Chapter  U.  8365.1-«,  The  LTVA 
supplemental  rules  have  been  developed 
to  meet  the  goals  of  individual  resource 
management  plans.  These  rules  will  be 
available  in  each  office  having 


jurisdiction  over  the  lands,  sites,  or 
facilities  affected  and  will  be  posted 
near  and/or  within  the  lands,  sites,  or 
facilities  affected.  Violations  of 
supplementary  rules  are  punishable  by  a 
fine  of  not  lo  exceed  Si  .000  and/or 
Imprisonment  not  to  exceed  12  months. 

Maps  showing  the  location  of  all 
LTVAs  are  available  at  both  the 
California  Desert  District  and  Yuma 
District  Offices. 
Ed  Hastey. 

State  Director.  California. 
D.  Dean  Biblei. 
Slate  Director.  Arizona. 
[FR  Doc  a8-2iei5  Piled  9-20-«B;  8:45  am] 

etLLMG  CODC  43tO-32<M 


I OR-050-44 1 0-08:GP8-2431 

Availability  of  the  Proposed  Brothers/ 
LaPlne  Resource  Management  Plan 
and  Final  Environmental  Impact 
Statement;  Proposed  Area  of  Critical 
Environmental  Concern  (ACEC)  and 
Oft-Road  Vehicle  (ORV)  Designations; 
Prlnevltle  District,  OR 

September  6, 1966. 

agency:  Bureau  of  Land  ManagemenL 

action:  Notice. 

SUMMARY:  Pursuant  to  section  102t2)(C) 
of  the  National  Ejivironmenlal  Policy 
Act  of  1969,  section  202(a)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  and  43  CFR  Part  1600.  the  Bureau 
of  Land  Management  has  prepared  a 
proposed  Resource  Management  Plan, 
known  as  the  Brothers/LaPine  RMP  and 
Final  Environmental  Impact  Statement 
covering  1.111. 100  acres  of  public  land  in 
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5  counties  m  central  Oregon.  Included  in 
the  proposed  Brothers/LaPine  RMP  are 
12  areas  totalling  36.916  acres  for 
designation  as  Areas  of  Critical 
Environmental  Concern  (ACEC)  and 
designation  of  277.796  acres  as  either 
limited  or  closed  to  off-road  vehicles 
(ORV). 

The  Draft  Brothers/LaPine  RMP/EIS 
was  made  available  to  members  of  the 
public  in  October  1987. 

Comments  on  the  draft  were 
considered  in  preparing  the  final  EIS. 
Any  person  who  participated  in  the 
planning  process  and  has  an  interest 
which  is  or  may  be  adversely  affected 
by  approval  of  the  Brothers/LaPine  RMP 
may  protest,  A  protest  may  raise  only 
those  issues  which  were  submitted  for 
the  record  during  the  planning  process. 
DATES  AND  ADDRESSES:  Comments  for 
the  District  Managers  consideration  in 
the  development  of  the  decisions  should 
be  submitted  to  the  District  Manager  by 
December  1.  1988.  Copies  of  the 
l^roposed  Plan  and  Final  EIS  are 
available  at  the  following  locations: 
Prineville  District  Office  BLM.  185  East 
Fourth  Street.  Prineville.  Oregon  97754 
(503)  447-4115.  Public  AffairsBLM, 
Oregon  State  Office.  825  N,E. 
Multnomah.  Portland.  Oregon  97208, 
(503)  231-6277;  Public  Affairs  BLM. 
Interior  Building.  18th  and  C  Streets, 
Washington.  DC  20240.  (202)  343-9435. 
Protests  must  be  filed  on  or  before 
December  1. 1988.  To  be  timely,  protests 
should  be  filed  with  the  Director  (202). 
Bureau  of  Land  Management.  U.S. 
Department  of  the  Interior.  Washington. 
UC  20240.  The  procedures  for  filing  a 
protest  are  listed  in  the  Proposed  Plan 
and  in  43  CM?  1610.5-2. 

SUPPLEMENTARY  INFORMATION:  The  final 

EIS  discusses  six  alternative  plans  for 
managing  natural  resources  in  the 
Brothers/LaPine  Planning  Area  over  the 
next  10  to  15  years.  One  alternative  has 
been  identified  as  the  proposed 
Resource  Management  Plan  for  the 
Brothers/LaPine  Planning  Area. 

The  alternative  plans  included  in  the 
EIS  are  designed  to  resolve  the  planning 
issues  identified  earlier  through  public 
involvement.  The  general  topics  covered 
are  forestland.  livestock  grazing  and 
wildlife  habitat  management  in  the 
LaPine  portion  of  the  planning  area  and 
wild  horses,  fire  management, 
recreation,  areas  of  critical 
environmental  concern,  land  tenure  and 
access  as  well  as  minerals  management 
throughout  the  planning  area. 

The  objectives  of  the  proposed  plan 
for  each  of  these  resources  are  as 
follows: 


1.  Harvest  up  lo  14  MMbf  of  timber 
from  1.500  lo  2,000  acres  annually  for  4 
years  in  the  LaPine  portion. 

2.  Allocate  up  to  16.000  AL'Ms  of 
forage  to  livestock  m  the  LaPme  portion. 

3.  Manage  the  Liggett  Table  Wild 
Horse  Herd  to  maintain  up  to  25  head  on 
25,000  acres. 

4.  Provide  optimum  habitat  diversity 
for  wildlife, 

5.  Provide  aggressive  fire  suppression 
for  506.000  acres.  Designate  605,000  as 
conditional  suppression  areas. 

6.  Limit  off-road  vehicle  use  on  267.076 
areas;  close  10.722  acres  to  ORV  use 
Remaining  833.302  areas  open  to  ORV 
use.  Expand  Millican  Valley  ORV  area 
to  65.000  acres.  Manage  51.280  acres  (10 
high  to  moderate  quaCty  areas)  for 
rock  hounding. 

7.  Place  emphasis  on  retaining  and 
expanding,  by  exchange  of  public  land, 
holdings  in:  (1)  Areas  of  national 
significance,  (2)  areas  where 
management  is  cost  effective,  and  (3) 
where  land  is  most  appropriately 
managed  in  public  ownership  due  to 
significant  multiple  resource  values. 
Public  lands  having  no  reasonable 
opportunity  for  exchange  would  be 
offered  for  sale  if  Ihey  are:  (1 )  Difficult 
and  uneconomical  to  manage  and  are 
not  needed  by  another  agency:  (2)  no 
longer  needed  for  the  specific  purpose 
for  which  they  were  acquired  or  for  any 
other  Federal  purpose.  |3)  provide 
greater  benefits  to  the  public  in  private 
ownership.  The  transfer  of  public  lands 
to  other  public  land  management 
agencies  would  occur  if  more  efficient 
management  of  the  land  would  result. 

Authorize  agricultural  use  of  public 
lands  if  proposals  are  consistent  with 
the  management  and  protection  of  other 
values.  Pursue  attempts  to  acquire 
limited  public  access  through  exchange 
or  negotiated  easement,  consistent  with 
management  objectives. 

8.  Pxiblic  lands  would  remain  open  for 
exploration  (including  geophysical)  and 
development  of  mineral  resources  and 
related  rights-of-way.  Fluid  mineral 
leasing  would  continue  with  the  entire 
Federal  reserved  mineral  estate  and 
946.000  acres  of  public  land  open  to 
exploration  subject  to  standard  lease 
requirements  and  stipulations.  A  no 
surface  occupancy  stipulation  on  16,480 
acres  around  Prineville  Reservoir  and 
seasonal  restrictions  on  44,580  acres  of 
deer  wintering  areas  and  3.560  acres  of 
sage  grouse  strutting  grounds  would 
continue.  Restrictions  to  protect  ItXl.OOO 
acres  of  land  that  are  visually  sensitive 
or  of  high  scenic  quality  would  be 
continued. 

9.  Designate  Horse  Ridge  Research 
Natural  Area  and  11  areas  totalling 
36.916  acres  as  ACEC's.  Also  designate 


three  of  these  areas  totalling  1,565  acres 
as  RNAs. 

The  following  areas  would  be 
designated  as  areas  of  critical 
environmental  concern  under  the 
proposed  RMP: 

Designate  and  manage  the  Badlands 
(16,600  acres)  as  an  Area  of  Critical 
Environmental  Concern.  The 
designation  and  management  of  this 
area  will  be  designed  to  protect 
primitive  and  unconfined  recreation 
opportunities,  interesting  basalt 
formations,  a  unique  juniper  forest  as 
well  as  cultural  resources. 

The  Benjamin  Area  which  totals  640 
acres  would  be  designated  as  an  Area  of 
Critical  Environment  Concern  and  a 
Research  Natural  Area.  Designation  and 
management  of  this  area  would  be 
aimed  at  preserving  a  high  priority  cell 
need  for  the  High  Lava  Plam/Columbia 
Basin  province. 

The  Forest  Creeks  Area  which  totals 
405  acres  would  be  designated  as  an 
Area  of  Critical  Environmental  Concern 
and  a  Research  Natural  Area. 
Designation  and  management  of  this 
area  would  be  to  preser\'e  a  partial 
component  of  a  high  priorily  cell  need 
for  the  High  Lava  Plain/Columbia  Basin 
province. 

The  existing  Horse  Ridge  Research 
Natural  Area  and  National  Natural 
Landmark  would  be  also  designated  an 
Area  of  Area  of  Critical  Environmental 
Concern  lo  further  protect  and  recognize 
a  unique  vegetative  community. 

Logan  Butte,  a  802  acre  area,  would  be 
designated  as  an  Area  of  Critical 
Environmental  Concern  and  managed  to 
protect  unusual  vertebrate  fossils. 

A  total  of  2.830  acres  of  the  Lower 
Crooked  River  Canyon,  downstream 
from  Bowman  Dam.  would  be 
designated  an  Area  of  Critical 
Environmental  Concern  and  managed  to 
protect  riparian,  fishery,  recreation  and 
scenic  values. 

The  canyon  of  the  North  Fork 
Crooked  River  which  totals  6.737  acres 
would  be  designated  an  Area  of  Critical 
Environmental  Concern  and  managed  lo 
protect  riparian,  fishery,  recreation  and 
scenic  values  as  well  as  a  bald  eagle 
winter  roost  area. 

A  3.902  acres  knowTi  as  the  Peck's 
Milkvetch  area  would  be  be  designated 
an  Area  of  Critical  Environmental 
Concern  and  managed  to  protect  habitat 
of  a  sensitive  plant  species  as  well  as 
critical  deer  winter  range. 

The  Powell  Butte  Area  which  totals 
520  acres  would  be  designated  as  an 
Area  of  Critical  Environmental  Concern 
and  Research  Natural  Area.  Designation 
and  management  would  be  directed 
toward  protecting  and  preserving  a  high 
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priority  cell  need  for  the  High  Lawa 
Plain/Columbia  Basin  province 

The  South  Fork  of  the  Crooked  River 
canyon  which  encompasses  3.140  acres 
would  be  designated  as  an  Area  of 
Crilicdl  Environmental  Concern  and 
managed  to  protect  riparian,  fishery 
recreation  and  scenic  values. 

The  Wagon  Road,  which  totals  160 
acres  m  three  parcels,  would  be 
designated  as  an  Area  of  Cnlicdl 
Env'.rnnmental  Concern  and  managed  to 
preserve  remaining  segments  of  the 
historic  Huntington  Wagon  Road. 

The  winter  roost  area  includes  320 
acres.  It  would  be  designated  as  an  Area 
of  Cntical  Environmental  Concern  and 
managed  to  protect  bald  eagle  winter 
roost  sites- 

Specific  protective  measures  are 
proposed  for  each  of  the  above  areas. 

FOR  FUfTTHER  INFORMATION  CONTACT 

Brian  Cunnmiihame.  Project  Manager. 
Bureau  of  l.and  Management,  185  EasI 
4th  Street.  Pnnevilie.  Oregon  97754; 
telephone  (503)  447-4115. 
Da'ed  September  a  I98a 
Marr>  R.  Cosgriffe. 
Ac!;r<^  D:str'c;  Kfanager. 
;FR  Doc,  88-21511  Filed  9-20-68;  8:45  amj 
B)LUNO  cooe  uio-aa-M 


[  OR-050-44  t(M>a.-GP»-244  ] 

Oregon;  Two  Riv«rs/John  Day 
Rasourc*  Management  Plan 
Amendmem,  Prsltminary  Issues  and 
Public  Masting 

September  8, 1988 

«QENCY:  Bureau  of  Land  Managemenl. 
Interior. 

ACTIOMC  Notice  of  mtent  and  avaiUbility 
of  Two  River»/)ohn  Day  Preiiminary 
Issues  Brochure  and  notice  of  a  public 
meeting  for  participation  in  the  revision 
and  consolidation  of  the  Two  Rivers  and 
John  Day  Resource  Managemant  Plans. 

SUMMARY:  Pursuant  to  section  43  CFR 
1610.3  and  1610.4-5  of  the  regulations  for 
resource  managemenl  planmng.  the 
Department  of  the  Interiof",  Bureau  of 
Land  Management.  Pnnevilie  District 
Office,  has  develciped  preliminary  issufs 
to  facilitate  the  revision  of  the  Two 
Rivers  and  fohn  Day  Resource 
Managenrent  Plans  (RMP).  One  public 
meeting  Iras  been  scheduled  to  invite 
comments  in  person  oa  the  proposed 
revision  and  accompaxiyiAg 
environmentet  impact  slAten^nt. 
8UPPt.CMEKnjK  informatton:  The  ^«m 
wilLiesulr  in  lAod  iiae  a^ificaAons  and 
resource  aaoa^emeit  ^rsdions  fior 
51S.000  acreftsf  mriaaa  awnership  and 
548,000  acres  of  subsurface  mineral 


esla'e  in  Two  Rivers  and  [ohn  Day 
Planning  Areas.  The  planning  area  is 
located  in  Crook.  Grant,  Wasco. 
Sherman,  Jefferson.  Wheeler.  Cilham 
and  Hood  River  counties.  Ma)or 
resource  managemenl  issues  include 
recreation,  fire  management,  npanan 
management,  as  well  as  land  tenure  and 
access 

The  draft  plan  and  EIS  will  be 
available  for  public  review  in  the  spring 
of  1990  and  the  final  plan  and  EIS  is 
scheduled  to  be  completed  in  the  fall  of 
1990.  A  record  of  decision  and 
rangeland  program  summary  will  be 
completed  in  the  spnng  of  1991- 

Cnpips  of  the  Two  Rivers/Jnhn  Day 
Issues  Brochure  have  been  sent  to  the 
district's  current  mailing  list.  Copies  are 
also  available  at: 

BLM.  PnneviUe  District  Office,  185  E. 
Fourth  Street,  Prineville.  OR  97754  BLM, 
Oregon  Stale  Office.  825  N'E  Multnomah 
Street.  Portland.  OR  97208 

The  public  is  invited  to  submit  written 
comments  by  November  18,  1988,  on 
what  problems  or  issues  should  be 
addressed  as  the  Two  Rivers  and  John 
Day  plans  are  amended  and 
consolidated. 

Comments  or  questions  may  also  be 
presented  in  person  at  the  scheduled 
public  meeting  at  the  Grant  County 
Senior  Center  located  at  142  NE  Dayton 
Street  in  John  Day.  OR.  at  7:00  p.m.  on 
Tuesday.  November  1.  1988. 

.\dditional  information  may  be 
uhramed  by  contacting  the  Prineville 
BLM  District  Office. 
DATE:  Comments  must  be  received  by 
November  18.  1988. 

ADDRESS:  Written  comments,  requests 
for  copies  of  the  planning  brochure  or 
additirmal  information  should  be 
directed  to  Bnan  Cunnmghame.  Bureau 
of  Land  Management,  Pnnevilie  District. 
185  E.  Fourth  Street,  Prineville,  Oregon 
97754.  telephone  f503)  447-«115. 

Dated:  September  8.  1988. 
Harry  R.  Cosgnffa, 
Ac:ting  District  Manager 
[FR  Doc  8a-215ia  Filed  9-20-88;  B;45  am] 

BIUJHO  COM  43IO-3S-4S 


|CA-ft40-OS-4S20-t21:  (Group  1009)1 
Plat  of  Survey;  California 

St^ptember  IZ  l'3Bfl 

1.  This  plat  of  tfte  fclfowing  described 
land  will  be  officmUy  fiTed  in  (he 
California  Slate  Offic*.  Sacramento, 
California  rmmediafeiy 

San  Benanllno  Meridum.  San  Bamaitfino 
County 

T  9  v..  R.  1  W 


2-  This  plat  representig  the  dependent 
re8ur\'ey  of  a  portion  of  the 
Bubdivisional  lines,  and  the  metes-and- 
bounds  survey  of  a  portion  of  Slate 
Highway  No.  247.  in  Township  9  North. 
Range  1  West.  San  Bernardino  Meridian. 
California,  under  Croup  No.  1009 
California,  was  accepted  May  20.  1^88, 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  ail  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  Cahfomta  Slate 
Office,  Bureau  of  Land  Management, 
Federal  Office  Building.  2800  Cottage 
Way.  Room  E-2841.  Sacramento. 
California  95825 

Hennan  |.  Lyttge, 

Chief.  Public  Information  Section- 

[FR  Doc  86-21514  Filed  9-20-88:  8:45  ami 

SlUJHa  COOC  UI0-10-H 


[CA-«4&^)8-4520-12:  (Groups  1010  ft 

1011)1 

Plat  of  Survey,  California 

September  9. 19B8. 

\.  This  plat  of  the  following  described 
land  will  be  officially  filed  m  the 
California  State  Office,  Sacramento, 

California  immedialeiv: 

San  Bemadino  Mendian.  Sao  Bumardino 

County 

T  9  N.,  R  3  W 

San  Bemadino  Meridian.  Sao  Bernardino 
County 

T  2N„R  5E. 

2-  These  plai(sl  representing  the — 

(1)  Dependent  resurvey  of  a  portion  of 
the  subdivisional  lines  the  survey  of  the 
subdivision  of  section  26.  and  the  metes- 
and-bounds  survey  of  a  portion  of  the 
National  Trails  Midway,  Township  9 
North,  Range  3  West.  San  Bernardino 
Meridian. 

(2)  Dependent  resurvey  of  a  portion  of 
a  portion  of  the  north  boundary  and  a 
portion  of  the  subdivisional  hnes.  and 
the  survey  of  certain  subdivision  lines  of 
section  Rnes  of  section  4.  and  the  metes- 
ancJ-bounds  survey  of  a  portion  of  State 
Highway  No  247.  Tewnship  Z  North. 
Range  5  E  .  SBNf.  CALIFORNIA,  under 
Group  IVo.  1010  4  1011  CalVfomia.  was 
accepted  May  27.  1988  and  Mky  26. 1988. 

3  This  plal  wil!  iinmed^aH»ly  become 
the  basic  record  of  descrrtnng  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  fiUrs  and  is 
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available  lo  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administration  needs  of  the 
Bureau  of  Land  Management. 

5.  All  inquires  relating  lo  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  I^nd  Management. 
Federal  Office  Building.  2800  Cottage 
Way.  Room  E-2841,  Sacramento 
California  95625. 

Henn^D  |.  Lyttge, 

Chief,  Public  informauop  Section- 

[FR  Doc.  88-21515  Filed  9-20-88;  8:45  ami 

BILLIMO  COM  «310-W-M 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Tenneco  Oil  Exploration  & 
Production 

AGENCV:  Minerals  Managemenl  Service, 

Interior. 

action:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD) . 

summary:  Notices  is  hereby  given  that 
Tenneco  Oil  Exploration  and  Production 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  lo  conduct  on 
Lease  OCS-G  5489,  Block  97,  Eugene 
Island  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Intracoastai  City,  Louisiana. 
date:  The  subject  DOCD  was  deemed 
submitted  on  August  19, 1988.  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 
addresses:  a  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office.  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service.  1201  Elmwood 
Park  Boulevaid,  Room  114.  New 
Orleans,  Louisiana  {Office  Hours:  8  a.m. 
to  4:30  p.m..  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  lOlh  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4Jh  Street.  Baton  RoOge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans.  Post  Office  Box  44487.  Baton 
Rouge.  Louisiana  70605. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michael  ]  Tolbert.  Minerals 
Management  Serxice.  Gulf  of  Mexico 
OCS  Region,  Field  Operations.  Plans, 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit; 
Telephone  (504)  73&-2867. 
SUPPLEMENTARY  INFORMATION:  Tne 
purposes  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Sen-ice  is 
considering  approval  of  the  DOCD  and 
that  it  is  availdble  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  %  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Ser\nce  makes  information 
contained  In  DOCDs  available  to 
affected  Slates,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31,  1988 
{53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  S  250.34  of  Title  30  of 
the  CFR. 

Dated:  September  13. 1988. 
|.  Rogers  Pearcy, 

Rejiional  Director.  Gutf  of  Mexico  OCS 
Region. 
IFR  Doc  BB-2151B  Filed  9-20-88;  8:45  sm] 

BILLIMO  COOC  4310-Mn-M 


Bureau  of  Reclamation 

Colorado  River  Basin  Salinity  Control 
Advisory  Council;  Public  Meeting 

summary:  In  acr.ordiince  with  section 
10(a)(2)  of  the  Federal  .Advisory 
Committee  Act  (Pub.  L  92-463), 
announcemeni  is  made  of  a  meeting  the 
Colorado  River  Basin  Salinity  Control 
Advisory  Council. 
DATES:  The  meetmgs  begins  on 
Thursday  October  27,  1988.  at  1  p.m.  and 
reconvenes  on  Friday.  October  28. 1988. 
following  the  Colorado  River  Basin 
Salinity  Control  Forum  meeting. 
ADDRESS:  The  meeting  will  be  held  at 
the  Bahia  Resort  Hotel,  9^&  West 
Mission  Bay  Drive.  San  Diego. 
California  92109 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Al  R.  Jonez,  Colorado  River  Salinity 
Program  Coordinator.  Bureau  of 
Recamation,  0-5090.  Denver  Office,  PO 
Box  25007,  Denver.  CO  80225. 
SUPPLEMENTARY  INFORMATION:  Council 

members  will  be  briefed  on  the  status  of 
salinity  control  activities  and  receive 


input  for  drafting  the  Council's  annua) 
report 

The  Department  of  the  Interior. 
Department  of  Agriculture,  and 
Environmental  Protection  Agency  will 
each  present  a  progress  report  and 
schedule  of  activities  on  salinity  control 
in  the  Colordo  River  Basin.  The  council 
will  discuss  Colorado  River  Basin 
Salinity  Control  activities  and  the 
content  of  their  annua!  report. 

The  meeting  of  the  Advisory-  Council 
is  open  to  the  public. 

Any  member  of  the  public  may  file  a 
written  statement  with  the  Council 
before,  during,  or  after  the  meeting  in 
person  or  by  mail.  To  the  extent  that 
time  permits,  the  Council  chairman  may 
allow  public  presentation  of  oral 
statement  al  the  meeting. 

Dated:  September  9. 1968. 
|oe  D.  Hatl. 

Deputy  Commission  of  Rec/omaOon. 
[FR  Doc  88-21498  Filed  9-20-88;  a45  am) 

BiLLHfO  CODE  431<H»-«I 


Office  Of  Surface  Minlr>9  Reclamation 
and  Enforcement 

Information  Collection  Submitted  to 
ttie  Office  of  Management  and  Budget 
tor  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
pro\Tsions  of  the  Paperwork  Reduction 
Act  (44  U.S-C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanaton,'  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget  Interior 
Department  Desk  Officer.  Washington, 
DC  20503.  telephone  202-395-7340. 

T/iJe  Maintenance  of  State  Programs 
and  Procedures  for  Substituting 
Federal  Enforcement  of  Slate 
Programs  and  Withdrawing  Approval 
of  Slate  Programs  30  CFR  Part  733, 

OMB  i\'umber  None  assigned. 

Abstract:  This  part  establishes 

requirements  for  maintenance  of  State 
programs  and  procedures  for 
substituting  Federal  enforcement  of 
Slate  programs  and  withdrawing 
approval  of  State  programs.  The 
information  requested  is  needed  by 
OSMRE  to  verify  the  allegations  in  a 
citizen  request  to  evaluate  a  Stale 
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program  and  to  determine  whether  an 

evaluation  should  be  undertaken. 
Bureau  Form  Number  None. 
Frequency:  On  Occasion. 
Description  of  Respondents:  Any 

interested  person  (individuals. 

businesses,  msti'utions, 

organizations). 
A nrua!  Responses.  2. 
Anraa.'  Burrfen  Hoars:  \. 
Estimated  Completion  Time:  0.5  hoor. 
B'jreau  Clearance  Officer  Nancy  Ann 

Baka,  1202)  34:V-5981. 

Date:  September  9. 1988. 
Richard  O.  Miller. 

Cr .  H '.  Regulatory  Devehptnent  and  Issues 
Mr.rucemetU- 
[FR  Doc  88-21581  F:I?d  9-20-88;  »45  am) 

BIUJNG  C0D6  43ttM)»-W 


INTERNATIONAL  TRADE 
COMMISSION 

[tnvesMgatlon  No.  731-TA-238 

iPrelimlnary)! 

12-Volt  Motorcycle  Batteries  from 
Taiwan 

Determination 

In  response  to  the  decision  and  Order 
of  the  Court  of  Intemalional  Trade  in 
Yuasa-Genercl  Battery  Corp..  et  at.  v. 
L'nted  States,  et  cL.  Court  No  85-04- 
00483  \]nly  U.  1988)  (AquUino.  1-).  the 
Comrr.ission  determines  that  there  is  d 
reasonable  indication  thai  an  mdustry  in 
the  L'nited  Stales  is  threatened  with 
material  injury  by  reason  of  imports 
from  Taiwan  of  12-volt  motorcycle 
batteries,  which  are  allegedly  sold  at 
less  than  fair  value. 

Background 

On  (anuar>'  11.  19B5.  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  General 
Battery  Corp..  Reading,  Pennsylvania, 
alleging  that  an  industry  m  the  United 
States  IS  matenally  injured  or 
threatened  with  matenal  injury  by 
reason  of  less  than  fair  value  imports  of 
12-vo!t  motorcycle  battenes  from 
Taiwan,  On  February  20.  1985.  having 
conducted  the  prehmmary  investigation 
prescribed  by  statute,  the  Commission  ' 
determined  that  there  is  no  reasonable 
indication  that  an  industry  in  the  Umted 
Slates  was  materially  iniured  or 
threatened  with  material  injury  by 
reason  of  imports  of  12-volt  motorcycle 
batteries  from  Taiwan  allegedly  sold  at 


less  than  fair  value.  On  May  22.  1987. 
the  Court  of  International  Trade 
affirmed  the  Commission  s  preliminary 
determination  of  no  reasonable 
indication  of  materia!  injury  to  the 
domestic  industry  by  reason  of  the 
subject  imports,  but  remanded  for 
reconsideration  the  Commission's 
determination  with  respect  to  the  issue 
of  whether  there  is  a  reasonable 
indication  of  threat  of  matenal  injury  to 
the  domestic  industry  by  reason  of  the 
subject  imports.  YuasaCeneral  Battery 
Corp.  et  ai  v.  United  States,  et  al.,  Ct. 
No.  85-04-00483  (CL  Infl  Trade  May  22, 
1987). 

On  July  6.  1987.  the  Commission 
determined.'  having  reconsidered  the 
record  in  its  entirety,  thai  there  was  no 
reasonable  indication  of  threat  of 
matenal  mjury  to  the  domestic  industry 
by  reason  of  the  subject  imports,  and 
provided  its  views  to  the  Court  of 
International  Trade.  On  )uly  12. 1988.  the 
Court  of  International  Trade  reversed 
the  Commission's  determination  and 
ordered  the  Commission  to  "issue  a 
preliminary  determination  that  there  is 
reasonable  indication  of  a  threat  of 
material  injury  to  the  12-voll- 
motorcycle-battery  industry  in  the 
United  States  by  reason  of  imports  on 
such  merchandise  from  Taiwan."  Yuaso- 
General  Battery  Corp  et  oL  v-  United 
States,  et  al.  Ct   No.  85-04-00483  (Ct. 
Infl  Trade)  [Order  entenng  ludgment. 
|u!y  12,  1988).  The  Commission 
transmitted  its  views  to  the  Court  on 
September  12.  1988.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  2126  (September  1988). 

Issued  September  12.  1^88 
Kenneth  R.  Mason, 
Secreiary. 
[KR  Doc.  88-21593  Filed  fl-ZO-BS;  8:45  am) 

BILUHG  CODE  1020-4»-» 


[InvestJoation  No.  701-TA-296  (Preliminary) 
and  Invnttgatlon  No.  731-TA-420 

(Prellmtnvy)] 

Certain  Steel  Wh*els  From  BrazH 
Oetenninations 

On  the  basis  of  the  record  '  developed 

in  the  subject  investigations,  the 


Commission  *  determines,  pursuant  to 
section  703(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  lB7ib(a)1.  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  Umted  States  is  matenally  injured, 
or  threatened  with  matenal  injury,  by 
reason  of  imports  from  Brazil  of  steel 
wheels.'  provided  for  in  item  692,32  of 
the  Tariff  Schedules  of  the  United 
States,  that  are  alleged  to  be  subsidized 
by  the  Government  of  Brazil. 

The  Commission  also  determines, 
pursuant  to  section  733(a)  of  the  Act  (19 
U.S.C.  1673b(a)).  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured, 
or  threatened  with  matenal  Injury,  by 
reason  of  imports  from  Brazil  of  steel 
wheels,  provided  for  in  item  692.32  of 
the  Tariff  Schedules  of  the  United 
States,  that  are  alleged  to  be  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV). 

Background 

On  (uly  29.  1988,  a  petition  was  filed 
with  the  Commission  and  the 
Department  of  Commerce  by  Kelsey- 
Huyes  Co.,  Romulus.  Ml.  alleging  that  an 
industry  in  the  United  States  Is 
materially  injured  by  reason  of 
subsidized  imports  of  certain  steel 
wheels  from  Brazil  and  by  reason  of 
LTFV  imports  of  certain  steel  wheels 
from  Brazil.  Accordingly,  effective  July 
29. 1988.  the  Commission  instituted 
perliminary  countervailing  duty 
investigation  No.  701-TA-29e 
(Preliminary)  and  preliminary 
antidumping  investigation  No.  731-TA- 
420  [Preliminary). 

Notice  of  the  institution  of  the 
Commissions  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  Intprnalional 
Trade  Commission.  Washington.  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  August  10.  1988  (53 
FR  30117).  The  conference  was  held  in 
Washington,  DC,  on  August  19.  1988. 


Chd.rwoman  Stem.  Vice-Chainndn  Ueh«lpr 
Commisaionert  E^ket,  UxJwick.  and  Ruhi 
ijn-)nimnusl>  voted  m  the  ne^aiiue  Acting 
Cria  man  Bninsdale  and  Commissioner  Cass  wfrre 
not  members  of  th«  CacDmiMion  at  the  nme. 


*  Chairman  Lieheler,  Vic«  Chninnan  Bmrisdale. 
and  Commissioner  Rohr  voted  m  the  negative. 
Commiasionei^  Belies  ami  Lodwick  dtB««ntMl. 
Commissioner  Cam  was  not  a  memtwr  of  th« 
Commission  ai  the  time 

'  TTie  record  ift  defined  in  \  207 .2(i)  of  the 
Commi«»mn's  Rules  of  Practice  and  Procedure  119 
CFR  20r.2(i)). 


*  CtHOJluuioner  Rohr  and  CotnmisJtioner  Cass  did 
nol  partfctpale  in  ihu  dpitfrminntion. 

•  For  purposes  of  these  inv»s'ifi«'lons.  the  term 
'steel  wheels"  Isdefined  as  s"*<»i  whwis. 
assemblsd  oruMMBtnbiRiJ.  >ies.|{ned  tn  be  mutinied 
with  pavumatic  tires,  m  whee;  Jismettfi  sixes 
ranging  frtrtn  13  0  inches  to  IB  5  inrhes  inclusive. 
and  gerwraDy  For  UM  on  passentier  automobiles  and 
light  trudis  in  Gross  Vehicl*  Weight  ICVW) 
dasatricsllons  1.  Z.  and  3  (die  trucks  covered  by 
classes  I,  Z  and  3  arc  generally,  liiiht  tmcks  such  as 
pickup  trucks,  panel  vans  and  mini  vans  with  gross 
vehicle  wotghts  of  from  under  A,aoo  lbs  tn  14  000 
lbs),  as  provided  for  in  itfgn  «)2.JZ30  ul  the  Tan^ 
Schedules  of  ttie  United  StHles  Annotated  |1HB7| 
(TStlSAt  they  are  provided  for  in  aubheaoing 
6708.70  SO  of  the  Harmonized  Tnnff  Schedule  of  the 
United  Stales  (USITC  Pub.  2030  as  supplemented^ 
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and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on 
September  12.  1988.  The  views  of  the 
Commission  are  conlained  in  USITC 
Publication  2124  (September  1988), 
entitled  "Certain  Steel  Wheels  From 
Brazil:  Determination  of  the  Commission 
in  Investigation  No.  701-TA-296 
(Preliminary)  and  731-TA-420 
(Preliminary)  Under  the  Tariff  Act  of 
1930.  Together  With  the  Information 
Obtained  in  the  Investigation." 

By  order  of  the  Commission. 

Issued:  September  M.  19H8, 
Kenneth  R.  Mafton, 
Stycr^.tar\'. 
[FR  Doc  8ft-21592  Filed  9-20-88:  B:45  am) 

BILUNG  COOC  7D20-(n-M 


INTERSTATE  COMMERCE 
COMMISSION 

I  Ex  Parte  No.  290  (Sub-S)  {8A-4)) 
Quarterly  Rail  Cost  Ad]ustment  Factor 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Approval  of  rail  cost  adjustment 

factor  and  decision. 

SUMMARY:  The  Commission  has 
approved  the  fourth  quarter  1968  rail 
cost  adjustment  factor  (RCAF)  and  cost 
index  filed  by  the  Association  of 
American  Railroads.  The  fourth  quarter 
1988  RCAF  is  1,040,  an  increase  of  0.5 
percent  over  the  third  Quarter  RCA1-'  of 
1.035.  Maximum  fourth  quarter  1988 
RCAF  rale  levels  may  not  exceed  100.5 
percent  of  maximum  third  quarter  1988 
RCAF  rate  levels. 
EFFECTIVE  DATE:  OcIiibtT  1.  1988 
FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Bono.  (202)  275-7354. 

or 
Robert  C  Hasek,  (202)  27^-0938.  TDD 

for  hearing  impaired  (202)  275-1721, 
SUPPUEMENTARV  INFORMATION: 
Addiliuniil  mforniation  is  contained  in 
the  Commissions  decision.  To  purchase 
a  copy  of  the  full  decision  contact 
Dynamic  Concepts,  Inc.  Room  2229. 
Interstate  Commerce  Commission 
Building.  Washington.  DC  20423  or 
telephone  (202)  289-4357.  Assistance  for 
the  hearing  impaired  is  available 
through  TDD  Services  (202)  275-1721  or 
by  pickup  from  Dynamic  Concepts.  Inc. 
in  Room  2229.  at  Commission 
headquaters. 

This  decision  will  not  significantly 
affect  the  quality  of  the  human 


environment  or  the  conservation  of 
energy  resources.  This  proceeding  will 
not  have  a  significant  adverse  impact  on 
a  substantial  number  of  small  entities 
because  these  procedures  simplify  a 
formerly  complex  and  burdensome  rate 
increase  procedure. 

Authority:  49  USC.  10321.  t0707a,  5  U.S  C. 
553 

Decided  September  15. 1968. 

By  the  Commission.  Chairman  Gradison, 
Vice  Chairman  Andre.  Commissioners 
Simmons.  Lamboley.  and  Phillips. 
Commissioner  Lamboley  commented  with  a 
separate  expression.  Vice  Chairman  Andre 
was  absent  and  did  not  participate  in  the 
disposition  of  this  proceeding. 
Noreta  R.  McGee, 
Secretary. 
(FR  Doc  8S-21!i29  Filed  9-20-SB;  B:45  am| 

BILUHG  CODE  7O3S-01-H 


California.  Copies  of  the  Consent  Decree 
may  be  examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  Room  1517.  Ninth  Street  and 
Pennsylvania  Avenue  NW..  Washington. 
DC  20530,  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $13. 20  payable  to  the 
Treasurer  of  the  United  Slates. 
Roger  |.  MarzuUa. 

A.'iiiistant  Attorney  Genera/.  Land  and 
Natural  Resources  Division 
(FR  Doc  8ft-n517  Filed  9-20-68;  845  am| 
BttJ.IMG  COOE  44I(M)1-H 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act;  Goodyear  Tire  &  Rubber  Co. 

In  .iccordanctr  with  Departmentul 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  September  6. 1988.  a 
proposed  Consent  Decree  in  United 
States  of  America  v.  Goodyear  Tire  f^ 
Rubber  Co..  Civil  Action  No.  88-1443, 
was  lodged  with  the  United  States 
District  Court  for  the  District  of  Arizona. 
The  complaint  filed  by  the  United  Stales 
alleged  violations  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  by  defendant  due  to 
releases  of  hazardous  substances  from  a 
former  Goodyear  facility  m  Goodyear. 
Arizona.  Under  the  proposed  decree. 
Goodyear  agrees  to  implement  a 
remedial  action  to  prevent  migration  of 
contaminated  ground  water  and  to 
reimburse  the  United  Slates  for  costs 
incurred  by  it  on  response  actions  at  the 
site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  luslice.  Washington.  DC 
20530.  and  should  refer  to  United  Stales 
V.  Goodyear  Tire  a  Rubber  Co..  D.J.  Ref. 
90-11-2-186. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  4000  US,  Courthouse, 
230  N.  First  Avenue.  Phoenix.  Arizona, 
and  at  the  Region  9  office  of  the 
Environmental  Protection  Agency.  215 
Fremont  Street,  San  Francisco. 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

I  Notice  (86-82)1 

NASA  Advisory  Council  (NAC), 
Aeronautics  advisory  Commfttee 

(AAC);  Meeting 

agency:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  meeting  change. 

reDERAL  REGISTER  CITATION  OF 
PREVIOUS  ANNOliNCEMFJVT:  53  FR 
32799.  Notice  Number  86-73.  August  26. 
1988. 

PREVIOUSLY  ANNOUNCED  TIMES 
AND  DATES  OF  N4EETING:  September 
21. 1988.  8  am  to  5  p.m.;  and  September 
22, 1988.  8  a.m.  to  3  p.m. 

CHANGES  IN  TlfE  MEEllNG:  Dales 
changed  to  October  5.  1988.  8  a.m.  to  5 
p.m.;  and  October  6, 1988.  8  a.m.  to  3 
pjn.  Meeting  location  changed  to 
Northrop  Corporation.  Aircrafi  Division, 
Conference  Room  B-ZZ  Tech  Center 
Building.  1  Northrop  Avenue. 
Hawthorne.  CA  90250. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Jack  Levine,  Office 
of  Aeronautics  and  Space  Technology, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
202/543-2835. 
Sepleinbcria.  19&S. 
Add  Bradley, 

Adiisory  Committee  Manogommtt  0^fiv». 
Notional  Aeronautics  and  Space 
Administration. 

(FR  D.ic.  88-21501  Filed  «^20-Bfl;  8:45  enl 
BtLUNC  COOe  7S10-01-W 
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[Notice  (a6-83)t 

NASA  Advisory  Council  (NAC), 
Aeronautics  Advisory  Commtttee 
(AAC);  Meeting 

AGENCY:  National  Aeronautics  and 
Spjct>  Administration. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federd!  Advisory  Committee  Act.  Piib. 
L.  9^-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Aeronautics 
Advisory  Committee.  Ad  Hoc  Review 
Team  on  Supersonic  Cruise  Airplane 
Dr^H  Rpduction  Technology. 
DATE  AND  TIME:  October  11.  198fi.  9  am. 
to  3  p  rr^,    and  October  12.  1988,  9  a.m.  to 
J  p  m 

ADDRESS:  National  Aeronautics  and 
Space  Administration.  Langley  Research 
Center  Buildmg  1247A,  Room  310. 
Hdmpton,  VA  23665, 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr  Randolph  Graves.  Qft'ice  of 
-Aeronautics  and  Space  Technology. 
Nd^iondi  Apronautics  and  Space 
Administration.  Washington.  DC  20548. 
202/453-2828. 

SUf>f>i£MeKTARV  INFORMATION:  the  NAC 
Aeronautics  Advisory  Committee  (AAC) 
was  established  to  provide  overall 
guidance  to  the  Office  of  Aeronautics 
and  Space  Technology  (OAST)  on 
aeronautics  research  and  technology 
activities.  Special  ad  hoc  review  teams 
are  formed  to  address  specific  topics. 
The  Ad  Hoc  Review  Team  on 
Supersonic  Cruise  Airplane  Drag 
Reduction  Technology,  chaired  by 
Professor  Dpan  Chapman,  is  comprised 
nf  eight  members  The  meeting  will  be 
open  to  the  pubhc  up  to  the  seating 
capacity  of  the  room  (approximately  25 
persons  including  the  team  members 
and  other  participants). 

Type  of  Meeting:  Open. 
Agenda 
October  11.  1988 

9  a.m.— Briefing  of  Final  Assessments. 
3  p.m. — Adjourn. 

October  12.  1968 

9  am.— Discussion  of  Final  Report 

Findings  and  Recommendations. 
2  p.m. — Adjourn, 
September  13,  1988 
Ann  Bradley. 

Advisory  Committee  Management  Officer. 
Notional  Aeronautics  and  Space 
Adminis!:alion. 

[[■■RD..C  98-21 502  Filed  9-20-88;  a;45  am) 
ftlLUNO  CODE  75tO-Ot-ll 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Literature  Advisory  Panel  (Poetry 
Fellowships  Section);  Amended  Notice 
of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  B8  amended,  notice  is  hereby 
given  thai  a  meeting  of  the  Literature 
Advisory  Panel  (Poetry  Fellowships 
Section)  to  the  National  Council  on  the 
Arts  which  was  to  have  been  held  on 
October  3-5. 1988.  from  9:00  a.m.-5:30 
p.m  in  room  730  of  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue  NW.. 
Washington.  DC  20506  has  been 
changed.  It  will  be  held  on  October  3-4. 
1988  from  9:00  a.m. -5:30  p.m  and  on 
October  5.  1988  from  9:00  am, -4:00  p.m. 

The  portion  of  the  meeting  which  was 
to  be  open  to  the  public  on  October  5. 
1988,  from  3:30-5:30  p  m.  for  a  policy  and 
guidelines  discussion  has  been  changed. 
The  open  portion  of  this  meeting  will  be 
held  on  October  5. 1988.  from  2:00-4  00 
p.m. 

The  remaining  sessions  of  this 
meeting  on  October  3-4. 1988  from  9:00 
a.m.-5:30  p.m..  and  October  5, 1968.  from 
9:00  a  m.-2:00  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4).  (6)  and  (9)(b)  of 
section  552b  of  Title  5.  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW..  Washington, 
DC  20506.  202/682-5532.  TTY  202/682- 
5496.  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
DC  20506.  or  call  202/682-5433. 

September  14, 1986 

Yvonne  Sabins, 

Director.  Council  and  Panel  Operations. 

Salt  anal  Endowment  for  the  Arts. 

IFF  Dor  ftft-21577  Filed  9-20-88;  a-45  am| 

WLUNG  coot  7»S7^V4I 


Literature  Advisory  Panel  (Prose 
Fellowships  Section);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Literature 
Advisor>'  Panel  (Prose  Fellowships 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  October  11-12. 1988. 
from  9:00  a,m.-5:30  p.m..  and  on  October 
13.  1988  from  9:00  a.m.-4:00  p.m.  in  room 
730  of  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue  NW..  Washington. 
DC  20506. 

A  portion  of  this  meeting  will  be  <}pcn 
to  the  public  on  October  13.  from  2:00- 
4:00  p.m.  The  topics  for  discussion  will 
include  guidelines  and  policy  issues. 

The  remaining  sessions  of  this 
meeting  on  October  11-12,  from  9:00 
a.m. -5:30  p.m.,  and  on  October  13.  from 
9:00  a.m. -2:00  p.m  .  are  for  the  purpose 
of  Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  l)ie  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  (he 
determination  of  the  Chuirman 
published  in  the  Federal  Register  of 
February  13,  1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  Stales 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506.  202/682-5532.  TTY  202/682- 
5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
DC  20506,  or  call  202/682-5433. 
SeplemUr  14.  1988, 
YvoRRc  Saluna, 

Director  Council  and  Panel  Operations. 
Nattonal  Endowment  for  the  Arts. 
IFR  Doc.  88-21576  Filed  9-20-88;  8.45  am| 
•lUJNa  coot  7S37-01-M 


Music  Advisory  Panel  (Advancement 

Section),  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  heruby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Advancement  Section  I 
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to  the  National  Council  on  the  Arts  will 
be  held  on  October  12-13, 1988.  from 
9:00  a.m,-6:00  p.m.  in  room  M~14  of  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue  NW..  Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  fay 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  OfTicer,  National 
Endowment  for  the  Arts.  Washington, 
DC  20506.  or  call  (202)  682-5433. 
September  14. 1988. 
Yvonne  M.  Sabine. 

Director.  Council  and  Panel  C^jerattons. 
National  Endowment  for  the  Arts. 
[FR  Doc.  88-21579  Filed  9-20-88;  8:45  am) 
BlUiNG  COOC  7S37-OMI 

Music  Advisory  Panel  (Challenge  II 
Section):  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Frderal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Challenge  II  Section  )  to 
the  National  Council  on  the  Arts  will  be 
held  on  October  20-21.  1988.  from  9:00 
am -6:00  p.m.  in  room  M-14  of  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue  NW.,  Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended. 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chiiirman 
published  in  the  Federal  Register  of 
February  13. 1960.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  tcU41.  (6)  and  [9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer,  National 


Endowment  for  the  Arts.  Washington. 

DC  20506.  or  call  (202)  682-5433. 

September  14. 1988. 

Yvonne  M.  Sabine, 

Director.  Council  and  Panel  Operations. 

National  Endowment  for  the  Arts. 

|FR  E)oc.  88-215B0  Filed  9-20-88,  8:45  am] 

BILUNG  CODE  7&37-01-II 

Music  Advisory  Panel:  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Opera-Musical  Theater 
Challenge  11  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
October  6. 1988.  from  9:00  a.m.-5:30  p.m. 
in  room  714  of  the  Nancy  Hanks  Center. 
1100  Pennsylvania  Avenue  NW., 
Washington,  DC  20506. 

This  meeting  is  for  the  purpiose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  apphcants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4).  (6)  and  (9)(B)  of 
section  552b  of  Title  S,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  (202)  682-5433. 
Yvonne  M.  Safaine, 

Director.  Council  and  Panel  Operations. 
National  Endowment  for  the  Arts. 
Septemberl3. 1988. 
(FR  Doc.  68-21518  Filed  9-20-88;  8:45  am) 

BILUNG  CODE  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

IDocket  No  50-2061 

Southern  Caltromia  Edison  Co.  and 
San  Diego  Gas  and  Electric  Co.,  San 
Onofre  Nuclear  Generatir>g  Station, 
Unit  No.  1;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  [the  Commission)  is 


considering  issuance  of  an  amendmeni 
to  Provisional  Operating  License  No. 
DPR-13  issued  to  Southern  California 
Edison  Company,  et  ai,  (the  licensee). 
for  operation  of  San  Onofre  Nuclear 
Generating  Station.  Unit  No.  1,  located 
in  San  Diego  County.  California. 

Enxironmental  Assessment 

Identification  of  Proposed  Action:  The 
proposed  amendment  is  a  request  to 
change  the  Technical  Specifications  to 
(1)  include  testing  requirements  for  the 
Control  Room  Emergency  Air  Treatment 
System  (GREATS)  duct  heaters  which 
are  planned  to  be  installed.  (2)  revise 
the  GREATS  surveillance  standards  to 
more  closely  reflect  system  design,  (3) 
revise  the  GREATS  technical 
specifications  to  more  closely  follow  the 
Standard  Technical  Specifications  and 
the  current  regulator>'  guidence.  and  (4) 
clarify  that  the  pressurizer  power- 
operated  relief  valve  (PORV)  block 
valve  should  not  be  tested  during 
periods  when  the  block  valve  needs  to 
be  closed  because  of  an  inoperable 
relief  valve. 

The  Need  for  the  Proposed  Action: 
The  proposed  amendment  is  required  to 
(1)  clarify  the  GREATS  technical 
specifications  to  assure  that 
surveilliance  requirements  adequately 
maintain  system  performance,  and  (2)  to 
clarify  the  PORV  technical 
specifications  to  assure  consistency. 

Environmental  Impacts  of  the 
Proposed  Action:  Because  the  proposed 
amendment  only  involves  additional 
testing  and  clarification  as  described 
above,  the  proposed  action  would  not 
involve  a  significant  change  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated,  nor  does 
it  involve  a  new  or  different  kind  of 
accident.  Consequently,  any  radiological 
release  resulting  from  an  accident  would 
not  be  signficantly  greater  than 
previously  determined.  The  proposed 
amendment  does  not  otherwise  affect 
routine  radiological  plant  effluents. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  amendment.  The 
Commission  also  concludes  that  the 
proposed  action  will  not  result  in  a 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure. 

With  regard  to  nonradiologicai 
impacts,  the  proposed  amendment  docs 
not  affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
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jH--u(  ;.ii-<l  wiih  the  prop<<spd 
'j-T'i-t-ndment 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Heanng  in  connection 
with  rhis  action  was  published  in  the 
Federal  Register  on  )uly  B,  1988  (53  FR 
257121.  \o  request  for  hearing  or  petition 
fur  leave  to  intervene  was  filed 
following  this  notice 

AUernotive  to  the  Proposed  Action: 
Because  the  Commission  has  concluded 
that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action,  there  is  no  need  to 
examine  alternatives  to  the  proposed 
action, 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  Environmental 
Statement  related  to  operation  of  San 
Onofre  Nuclear  Generating  Station.  Unit 
1.  dated  October  1973. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  has  reviewed  the  licensees 
request  that  support  the  proposed 
amendment.  The  \RC  staff  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impart 
statement  for  the  proposed  amendment. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  enviroment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  27,  1988  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street  NW..  Washington,  DC.  and 
a!  the  General  Library.  University  of 
Caiifomia.  PO.  Box  19557.  Irvine. 
California  92713. 

Oaied  dt  Rockvitle.  Maryland,  this  13th  day 
o:  September,  1988. 

For  the  Nuclear  Regulatory  Commission. 
George  W  Kntgblon, 

Director.  Divis:on  of  Reactor  Projects-/ll  /V. 
V  and  Special  Pro/eels,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc  88-21537  Filed  »-20-«8;  8:45  am| 

BILUNG  COOC  rSM-01-M 

Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  and  Advisory 
Committee  on  Nuclear  Waste  (ACNW); 
Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed  public 


meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  ACRS  full 
Committee,  and  of  the  ACNW.  the 
following  preliminary  schedule  is 
published  to  reflect  the  current  situation. 
taking  into  account  additional  meetings 
which  have  been  scheduled  and 
meetings  which  have  been  postponed  or 
cancelled  since  the  last  hsi  of  proposed 
meetings  published  August  26. 1968  (53 
FR  32121).  Those  meetings  which  are 
definitely  scheduled  have  had.  or  wilt 
have,  an  individual  notice  published  in 
the  Federal  Register  approximately  15 
days  (or  more)  prior  to  the  meeting.  It  is 
expected  that  sessions  of  ACRS  full 
Committee  and  ACNW  meetings 
designated  by  an  asterisk  ( *)  will  be 
open  in  whole  or  in  part  to  the  public. 
ACRS  full  Committee  and  ACNW 
meetings  begin  at  8:30  a.m.  and  ACRS 
Subcommittee  meetings  usually  begin  at 
830  a.m.  The  time  when  items  listed  on 
the  agenda  will  be  discussed  during 
ACRS  full  Committee  and  ACNW 
meetings  and  when  ACRS 
Subcommittee  meetings  will  start  will  be 
published  prior  to  each  meeting. 
Information  as  to  whether  a  meeting  has 
been  firmly  scheduled,  cancelled,  or 
rescheduled,  or  whether  changes  have 
been  made  in  the  agenda  for  the 
October  1988  ACNW  and  the  October 
1988  ACRS  full  Committee  meetings  can 
be  obtained  by  a  prepaid  telephone  call 
to  the  Office  of  the  Executive  Director  of 
the  Committee  (telephone:  301/492-8049. 
ATTN:  Barbara  lo  White)  between  7:30 
a  m.  and  415  p.m  ,  Eastern  Time. 

ACRS  Subcommittee  Meetings 

Mechanical  Components,  October  4. 
19B8.  Bethesda.  MD.  The  Subcommittee 
will  review  a  proposed  generic  letter 
that  will  expand  periodic  in  situ  testing 
and  surveillance  requirements  for 
safety -re  la  ted,  motor-operated  valves. 

Advanced  Reactor  Designs.  October 
5. 1988.  Bethesda,  MD-  The 
Subcommittee  will  review  the  draft  SER 
for  the  liquid  metal  reactor  (LMR)  Power 
Reactor  Inherently  Safe  Module  (PRISM) 
design. 

Mechanical  Components.  October  26- 
27. 1988.  Bethesda.  MD.  The 
Subcommittee  will  discuss  recent  work 
related  lo  valve  reliability,  including: 
isolating  high  energy  line  tests  at  Wyte 
Laboratory,  compressed  air  systems  and 
valves,  seismic  tests  on  an  aged 
Shippingport  valve,  etc. 

Thormal  Hydraulic  Phenomena. 
November  3. 1988.  Bethesda.  MD.  The 
Subcommittee  will  review:  (1)  the  final 


report  of  the  NRC-RES  Technical 
Program  Group  on  the  Code  Scaling, 
Applicability  and  Uncertainty  (CSAU) 
Evaluation  Methodology  and  (2)  the 
status  of  the  joint  NRC/BAW  OTSG 
follow-on  research  program. 

Decay  Heat  Removal  Systems. 
.November  4, 1988.  Bethesda.  MD.  The 
Subcommittee  will  review  the  proposed 
resolution  of  Generic  issue  23.  "RCP 
Seal  Failures." 

Advanced  Boiling  Water  Reactors. 
November  15-16. 1988.  Bethesda.  MD. 
The  Subcommittee  will  continue  its  FDA 
review  of  this  standard  plant.  Detailed 
ACRS  questions  will  be  covered  on 
review  module  1.  An  overview  of  the 
second  review  module  is  planned. 

Babcock  B-  Wilcox  Reactor  Plants, 
November  30-December  1. 1988. 
Sacramento,  CA.  The  Subcommittee  will 
meet  to  study  the  lessons  learned  from 
the  approximately  2-year  shutdown  of 
Rancho  Seco  that  occurred  following  the 
December  16. 1985  overcooling  event. 
Topic  include  monitoring  extended  start- 
up program  as  well  as  plant  and 
organization  changes  as  a  result  of  the 
restart  effort. 

Containment  Systems.  December  6. 
1988.  Bethesda.  MD.  The  Subcommittee 
will  review  the  NRC  Staffs  document  on 
final  recommendations  for  containment 
performance  and  improvements  (BWR 
Mark  I  only). 

Reliability  Assurance,  Date  to  be 
determined  (October/November), 
Bethesda.  MD.  The  Subcommittee  will 
continue  its  review  of  the  EQ-Risk 
Scoping  Study  with  special  emphasis  on 
the  peer  review  comments. 

Peach  Bottom  Restart  (Ad  Hoc).  Date 
to  be  determined  (October/November), 
Bethesda.  MD.  The  Subcommittee  will 
review  the  proposed  restart  plan  for  the 
Peach  Bottom  Plant. 

Advanced  Pressurized  Water 
Reactors.  Date  to  be  determined 
(October/November).  Bethesda,  MD. 
The  Subcommittee  will  discuss  the 
comparison  of  WAPWR  (RESAR  SP/90) 
design  with  other  modern  plants  (in  U.S. 
and  abroad). 

/oint  Core  Performance /Thermal 
Hydraulic  Phenomena,  Date  to  be 
determined  (October/November). 
Bethesda.  MD.  The  Subcommittee  will 
review  the  implications  of  the  core 
power  oscillation  event  at  LaSalle.  Unit 

AC/DC  Power  Systems  Reliability. 
Date  to  be  determined  (November). 
Bethesda.  MD.  The  Subcommittee  will 
review  the  proposed  resolution  for 
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Generic  Issue  128,  "Electrical  Power 
Reliability." 

Instrumentation  and  Control  Systems. 
Date  to  be  determined  [November), 
Bethesda.  MD.  The  Subcommittee  will 
review  the  proposed  resolution  for 
Generic  Issue  101,  "Break  Plus  Single 
Failure  in  BWR  Water  Level 
Instrumentation." 

Advanced  Reactor  Designs.  Date  to  be 
determined  (November),  Bethesda,  MD. 
The  Subcommittee  will  review  the  draft 
SElR  for  the  Sodium  Advanced  Fast 
Reactor  (SAFR)  design. 

A  dvanced  Pressurized  Water 
Reactors.  Date  to  be  determined 
(November/December).  Bethesda,  MD. 
The  Subcommittee  will  review  the 
licensing  review  bases  document  being 
developed  for  Combustion  Engineering's 
Standard  Safety  Analysis  Report-Design 
Certification  (CESSAR-DC). 

Decay  Heat  Removal  Systems.  Dale 
to  be  determined.  Bethesda,  MD.  The 
Subcommittee  will  explore  the  issue  of 
the  use  of  feed  and  bleed  for  decay  heat 
removal  in  PWRs. 

Thermal  Hydraulic  Phenomena,  Dale 
to  be  determined,  Bethesda.  MD.  The 
Subcommittee  will  discuss  the  status  of 
Industry  Best-Estimate  ECCS  Model 
submittals  for  use  with  the  revised 
ECCS  Rule. 

Auxiliary  and  Secondary  Systems. 
Date  to  be  determined.  Bethesda,  MD. 
The  Subcommittee  will  discuss  the:  (1) 
Criteria  being  used  by  utilities  to  design 
Chilled  Water  Systems.  (2)  regulatory 
requirements  for  Chilled  Water  Systems 
design,  and  (3)  criteria  being  used  by  the 
NRC  Staff  to  review  the  Chilled  Water 
Systems  design. 

A  uxiliary  and  Secondary  Systems. 
Date  to  be  determined,  Bethesda.  MD, 
The  Subcommittee  will  review  the 
adequacy  of  the  Staffs  plans  to 
implement  the  recommendations 
resulting  from  the  Fire  Risk  Scoping 
Study. 

ACRS  Full  Committee  Meetings 

October  6-8,  1988— Items  are 
tentatively  scheduled. 

'A.  Important  Safety-Related  Issues 
(Open) — Discuss  proposed  hierarchical 
structure  for  important  safety-related 
issues  identified  by  the  ACRS  members. 

'B-  Diognost:c  Evaluation  of  Selected 
L  WRs  /"Oppn/— Briefing  by  NRC 
representatives  regarding  diagnostic 
evaluation  of  selected  nuclear  plants. 

•C.  \RC  Regulatory  Guides  (Open)— 
ACRS  review  and  comment  regarding 
proposed  revision  2  to  Regulatorv-  Guide 
1.106.  Thermal  Overload  Protection  for 
Motor  Operated  Valves  for  Nuclear 
Power  Plants. 

'  D.  Advanced  Liquid  Metal  Cooled 
Reactor  Design  (Open) — Review  and 


comment  regarding  DOE  Advanced  LMR 
(PRISM). 

'E.  Isotope  Enrichment  Plant 
(Closed) — Review  and  comment 
regarding  proposed  centrifugal,  non- 
radioactive, isotope,  enrichment  plant. 

'F.  ACRS  Subcommittee  Activities 
(Open) — Reports  and  discussion  of 
status  of  assigned  ACRS  subcommittee 
activities. 

*G.  Emergency  Core  Cooling  Systems 
(Open /Closed)— Review  and  comment 
regarding  proposal  final  report  on  the 
Code  Scaling.  Applicability  and 
Uncertainty  (CSAU)  Evaluation 
Methodology. 

*H.  Misrepresented  Equipment  in 
Nuclear  Power  Plants  (Open) — Briefing 
regarding  NRC  Staff  activities  related  to 
misrepresented  equipment  supplied  for 
the  construction  of  nuclear  power 
plants. 

M.  Systematic  Evaluation  of 
Operating  Experience  (Open)-— BrieVing 
by  AEOD  representatives  regarding 
systematic  evaluation  of  nuclear  power 
plant  operating  experience  and 
incidents. 

'J.  NRC  Quantitative  Safety  Goals 
(Open) — ACRS  review  and  comment 
regarding  proposed  implementation  plan 
for  NRC  Quantitative  Safety  Goals. 

'K.  High  Temperature  Gas  Cooled 
Reactor  (Open) — Preparation  of  ACRS 
report  regarding  preliminary  design  of 
the  DOE  High  Temperature  Gas  Cooled 
Reactor. 

'L.  Future  ACRS  Activities  (Open)— 
Discuss  anticipated  ACRS 
Subcommittee  activities  and  items 
proposed  for  consideration  by  the  full 
Conunittee. 

"M.  In  Situ  Testing  of  Safety-Related 
Motor  Operated  Valves  (Open) — 
Review  a  proposed  generic  letter  that 
will  expand  periodic  in  situ  testing  and 
surveillance  requirements  for  safety- 
related,  motor-operated  valves. 

•N.  Appointment  of  New  ACRS 
Members  (Open/Closed) — 
Qualifications  of  candidates  nominated 
for  appointment  to  the  ACRS  will  be 
discussed. 

November  17-19. 1988— Agenda  lo  be 
announced. 

December  15-17. 1988— Agenda  to  be 
announced. 

ACNW  Full  Committee  Meetings 

October  27. 19&8— 2nd  ACNW 
Meeting  with  the  Commissioners. 
Agenda  to  be  announced. 

November  3-4, 1988— Agenda  to  be 
announced. 


IDaie.  September  15. 1988. 
.\ndrew  L  Bates. 

Acting  Advisory  Committee  Management 
Officer. 
(FR  Doc  88-21534  Filed  9-20-86;  8:45  am) 
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Biweekly  Notice  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

1.  Background 

Pursuant  to  Public  Law  (P.L.)  97-415. 

the  Nuclear  Regulatory  Commission  [the 
Commission)  is  publishing  this  regular 
biweekly  notice.  PL  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  lo  publish  notice  of  any 
amendments  issued,  or  proposed  lo  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significanl 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  August  29, 
1988  through  September  9. 1988.  The  last 
biweekly  notice  was  published  on 
September  7. 1988  (53  FR  3460P). 

NOTICE  OF  CONSIDERATION  OF 
ISSU.'VNCE  OF  AMENDMENT  TO 
FACiLTT^  OPERATING  LICENSE  AND 
PROPOSED  NO  SIGNIFICANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNrr^'  FOR  HEARLNG 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significani  hazards  consideration.  Under 
the  Commissions  regulations  in  lOCFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significanl  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safely.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
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considered  m  m^ikifisany  findl 
determination.  The  Comrruaajon  wili  oot 
normally  make  a  £Laai  determinauon 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  subiaJUed 
by  mail  to  the  Regulatory  Publications 
Branch.  Division  of  Freedom  of 
Infomi-ilioc  and  Publications  Services, 
Office  of  Atiniuufttraiton  and  Resources 
Manageinenl,  VS.  Nodear  Regwiatory 
Commission.  Washingioa.  DC  20555. 
und  should  cite  the  publication  ddte  and 
pu^e  nuiTiber  of  this  Federal  Refistar 
notice.  Written  comments  may  ^l&o  be 
deli\  ered  to  Room  P-216.  Phillips 
Diiddmg.  ra20  Norfolk  Avenoe. 
Ei'ihesdd,  NUrvldfid  from  7^d-m  lo 
■4.15  p.m.  Copjes  of  wntteo  commtiots 
received  may  be  exjumaad  al  the  .\'RC 
P'dblic  Oocumert  Room,  the  Gelnun 
BuJding.  2120  L  Street  \W.. 
Udshmytoa.  DC  The  fiUnij  of  re<iiie8is 
far  ijt:ci.-iji^  and  petitions  for  leave  to 
inler\ece  is  discussed  belou'. 

B\  October  21.  196a.  the  hcensee  may 
liit  d  request  for  a  bearing  with  r«spec.( 
ij  issiLdAce  of  the  amendoieni  (o  the 
suh(ecl  faciijly  operating  Uceose  aod 
aa\  peifron  Kho&e  mterefil  may  be 
dffecied  by  this  procetMiin^  and  ivho 
wishes  to  participate  as  a  party  in  the 
proctijeding  must  file  a  tvritten  petition 
for  leave  to  inlerveac.  Reqiit^ts  for  a 
hedriiig  and  petitions  for  l«^dve  to 
intervene  shall  be  filed  in  accordance 
with  the  Commistion  s    Rules  of 
Practice  for  Domefilic  Liu^nsing 
Proceedings'    n  10  CFR  Pari  2  If  j 
request  for  a  Kearrmi  w  petition  for 
leave  to  mter\^oe  is  fiteO  by  the  ahnvc 
date,  the  ConrtntOTtim  or  an  A*'jmic 
Safety  and  Liretismg  Board.  d^wRnated 
by  the  Commi'SSton  or  by  thf  Chairman 
of  the  Atomic  Safety  and  l.irenstrrj? 
Board  Panel,  will  ruie  on  thf?  rpqiie«t 
and/or  petition  dad  the  Secretar>'  or  the 
designated  Atomic  Safely  and  Ucenaing 
Board  wi!l  issue  a  noljce  ui  hearing  or 
HP.  apprapnatf  order. 

As  requiretl  by  10  CFR  2.714.  a 
ppt;Uon  for  ie«ve  to  interveiw  shail  set 
Iirih  uilh  panicularity  the  inieresi  of 
'^.f  pelilioncr  la  the  proceediOR.  and 
hwA  that  interest  may  be  affected  t>y  the 
r-^sulls  of  the  f^roceedmg  The  petition 
shij'jid  8pe^;fu.iiiiy  explain  the  reasons 
•.\riV  intervt-ntion  shotiid  be  permitted 
'.vi'j;  pdrticuiar  reitrefK;*-  to  rhe 
f    '   '■MOji  fdclors:  (IJ  the  nature  of  ti>e 
:  ■■'  ■    ner's  ngtit  under  the  Act  to  tie 
".!,•■  :i  party  to  the  pniceeding.  f-j  the 
r:j'.;rv  dnd  extent  uf  the  petitioner  s 
pT'i^p.rrty.  finaiiLJdI.  or  ithbr  interest  in 
the  proceeding:  and  (3J  the  poabtb^ 
effect  of  acy  ordex  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  inlereii.  The  pe^tion  should 


also  identi/y  the  Bpecific  aspect(g|  of  the 
subject  matter  of  the  prof  eeding  as  to 
which  petitioner  wi&hes  to  ioterver.e. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  h^is  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  Fifteec  (15)  days  prior  to  the 
first  pn!heanng  conference  scheduled  in 
the  proceeding.  b'.rt  vir.h  an  amended 
petition  must  satisfy  the  specificity 
reqiurementg  described  above. 

Not  later  than  fifteen  (IS)  days  prior  (o 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitior»er 
sha!!  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  whKh  are  souKht  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  conleation  set  forth  with 
reaaooable  Apecxficity  Contentions  shall 
be  limited  to  matters  within  the  scupe  of 
the  amendment  under  t:onsi(ipnjtii)n.  A 
petitioner  who  tails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contentifm  will  not  be  permitted  to 
participate  as  a  party, 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  th*  order  jfnmting  leave  to 
intervene,  and  have  the  opport^mity  to 
participate  fully  in  the  conduct  frf  the 
hearing,  induding  the  opportimity  lo 
present  evidenu*  and  cross-examine 
witnesses. 

[f  a  hearing  ts  requeflted.  th« 
Cammi5iion  will  make  a  ftnat 
determination  on  the  issue  of  no 
significant  hazards  oonsideratioa.  The 
Final  determination  will  ger\'e  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  ifrsue  the  amendment 
and  make  it  immediatHy  effective. 
notwithstanding  the  reqyest  for  a 
hparing.  Any  hearing  held  would  taVe 
place  after  t!i«uanre  nf  the  amendment. 

If  tho  final  dptermmatton  Is  that  the 
amendment  mvoives  a  Kigmficant 
hazards  consi-ieration.  ar.\  heannx  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  untd  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  chanjje 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdo%im  of  the 
facility,  the  Co.mmission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
Significant  hazards  considt-rfition.  The 


fmdl  detenmmatlcm  will  comi»df?r  all 
pubhc  and  State  comments  recetvwl 
before  action  is  taken  Showld  the 
CommisBton  take  this  action,  it  will 
publish  a  notice  of  ispuance  and  pro\'tdf» 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  p\pf*rt5  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  SecTHary  of  the  Cammission,  VS. 
Nuclear  Regulaton,'  Commission, 
Washington,  DC  30555,  Attention: 
Docketing  and  Service  Branch,  or  may 
bf  delivered  to  the  Commission's  Pubhc 
Document  Room.  2120  L  Street.  N'W, 
Wfishmgton.  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  s<i 
inform  the  Commission  by  a  toll  free 
telephone  call  to  Weslirn  Union  at  1- 
(800)  325-6000  (in  KFissouri  1  {aOOJ  342- 
6700J-  The  Western  Umon  operator 
should  be  given  DataHram  Identificahun 
Number  3737  and  the  followmg  raessag** 
addressed  to  \Project  Director]. 
petitioner's  name  aiKi  telephone 
number  date  petition  was  mailed;  plant 
name:  and  publication  date  and  page 
number  of  this  Federal  Register  noticr 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  Ceneral 
Counsel  VS.  Nuclear  Reguktory 
Commission.  Washington.  DC  20555. 
and  to  the  aUorm-y  fur  the  licensee. 

Nootisiely  filuigs  of  petitiun&  fur  leak<> 
to  intervene,  amended  petitions, 
supplemental  petitions  and/ur  requests 
forheanng  will  not  be  enlertamed 
absent  a  dt::termiaalion  by  the 
Commiasion.  the  pnesidtng  officer  or  the 
presiding  Atonuc  Safely  and  LicenKin>! 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(l)-(v)  and  2.714(d). 

For  further  details  with  respect  lo  this 
action,  see  Ae  application  for 
amendment  which  is  avaiJahle  for  puhlii 
mspection  a(  the  Commisaion's  Public 
Document  Room.  2120  L  Street.  NW  . 
Washington.  DC.  and  at  the  local  publ:c 
document  room  for  the  particular  facil:!), 
involved. 

Arizona  Pufalu:  Service  Company,  et  at . 
Oockel  No.  STN  55-528.  Pido  Verde 
Nuclear  Generating  Station  (PV'NGS). 
Inil  1,  Maricopa  Counlj.  Arizona 

Date  of  cmendcient  request  |uly  25. 
19B6 

Description  of  amendment  reqiwat: 
The  proposed  amendment  would  revise 
Technical  Specifications  Sections  3.3.2. 
Table  3  J-5.  Engineered  Safety  Features 
Response  Timps.  Item  10  and  Table 
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Notations,  to  add  a  double  pound  sign 
(£)  and  the  statement.  "Radiation 
detectors  are  exempt  from  response  time 
testing.  The  response  time  of  the 
radiation  signal  portion  of  the  channel 
shall  be  measured  from  the  detector 
output  or  from  the  input  of  first 
electronic  component  in  channel  to 
closure  of  dampers  M  H]  A-MOl ,  M-H]  A- 
M52.  MHIB-MOl  and  M-MIB-M55."  The 
double  pound  sign  [i]  would  also  be 
placed  beside  the  response  times  of  item 
10.  And  the  second  less  than  or  equal  to 
sign  is  to  be  deleted  because  it  is  a 
typographical  error. 

The  third  change  consists  of  adding  a 
single  and  a  double  asterisk  to  the 
footnote,  it  should  read  less  than  or 
equal  to  B.B'  /8.e* '  seconds.  The 
asterisks  were  inadvertently  omitted 
during  proof  and  review  typing. 

These  changes  were  previously 
approved  during  the  PVNGS  Unit  2  and 
3  Technical  Specification  review 
process. 

Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50  92  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  Create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensees  have  provided  a 
discussion  of  the  proposed  changes  as 
they  relate  to  these  standards:  the 
discussion  is  presented  below. 

Standard  I  •  Involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated  because  the 
proposed  change  does  not  alter  the 
current  design  of  the  facility.  The 
Technical  Specifications  are  being 
changed  to  clarify  thai  radiation 
detectors  (monitors!  XJ-SQA-RLI-29  and 
XJ-SQB-RU-30  are  not  to  be  included  in 
response  time  measurements  for 
dampers  MH|A-M01.  MH|A-M52.  M 
HjB-MOl  and  M  HIB-M55.  These 
monitors  have  undergone  extensive 
testing  in  the  vendor  shop  and  have 
demonstrated  to  respond  within  0.5 
seconds  under  worst  case  accident 
conditions.  Based  on  this  information. 


the  proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Standard  2  -  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  proposed  amendment  does  not  var>', 
effect,  or  provide  any  physical  changes 
lo  the  facility.  The  change  is  for 
clarification  and  consistency  It  clarifies 
that  the  response  time  of  the  radiation 
signal  portion  of  the  channel  shall  be 
measured  from  the  detector  output  or 
from  the  input  of  first  electronic 
component  in  channel  to  closure  of 
dampers  M-H|A-M01,  M-HIA-M52,  M- 
HIB-MOl.  M-HIB-M55  and  is  consistent 
with  the  reactor  protective 
instrumentation  response  time  testing. 

Standard 3  -  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety  because  the  proposed 
change  does  not  affect  the  design  basis 
of  the  plant.  The  response  time  of  the 
radiation  signal  portion  of  the  channel 
will  be  measured  using  the  surveillance 
requirements  specified  for  these  systems 
thus  assuring  that  the  overall  system 
functional  capability  is  maintained 
comparable  to  the  original  design 
standards.  Therefore,  this  change  docs 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  sta^has  reviewed  the  licensees' 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensees'  analysis. 

Accordingly,  the  Commission  has 
proposed  to  determine  that  the  above 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location-  Phoenix  Public  Library. 
Business  and  Science  Division.  12  East 
McDowell  Road.  Phoenix.  Arizona  85004 

Attorney  for  licensees:  Mr.  Arthur  C. 
Gehr,  Snell  &  WUmer,  3100  Valley 
Center.  Phoenix.  Arizona  85007 

NRC  Project  Director:  George  W 
Knighton 

Arizona  Public  Serxice  Compan\,  et  al.. 
Docket  Nos.  STN  50-528.  STN  50-529 
and  STN  50-530.  Palo  Verde  Nuclear 
Generating  Station  (PVNGS).  Lnits  1.  2 
and  3,  Maricopa  County,  Arizona 

Date  of  amendment  requert:  August 
25.  1988 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
Figures  6  2-1  "Offsite  Organization"  and 
6.2-2  "Onsite  Organization".  Section 


6.2.1  would  be  changed  to  add  general 
requirements  that  capture  the  essential 
aspects  of  the  organizational  structure 
that  are  defined  by  the  existing  onsite 
and  offsite  organization  charts. 

Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  faciltiy 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  Create  the  pos.*iibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

A  discussion  of  the  proposed  changes 
as  they  relate  to  these  standards  is 
presented  below. 

Standard  1  -  Involve  a  Significant 
Increase  in  the  Probability  or 
Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
deletion  of  the  organization  charts  from 
the  Technical  Specifications  does  not 
affect  plant  operation.  As  in  the  past, 
the  NT?C  will  continue  to  be  informed  of 
organizational  changes  through  other 
required  controls.  In  accordance  with  10 
CFR  50.34(b)l6)lil  the  applicant  s 
organizational  structure  is  required  lo  be 
included  in  the  Final  Safely  Analysis 
Repori.  Chapter  13  of  the  Final  Safety 
Analysis  Repori  provides  a  description 
of  the  organization  and  detailed 
organization  charts. 

Based  on  this  and  the  NUC  staffs 
review  in  Generic  Letter  88-06.  the 
proposed  change  will  not  involve  a 
significant  increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated. 

Standard  2  -  Create  the  Possibility  of 
a  New  or  Different  Kind  of  Accident 
from  any  Accident  Previously  Evaluated 

The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  than 
previously  evaluated  because  the 
proposed  change  is  administrative  in 
nature,  and  no  physical  alterations  of 
plant  configuration  or  changes  lo 
setpoints  or  operating  parameters  are 
proposed. 

Standard  3  -  Involve  a  Significant 
Reduction  in  a  Margin  of  Safety 


OVMMBO 
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The  pro^o^ed  amendmeot  does  not 
invoke  d  Gi^ificanl  redyctton  in  ti 

nidfiim  tif  safety  hecauae  the  lioenaee. 
through  itii  Quaiily  Aasaraoce  programs. 

qu:ilifuui  personnel  m  poftiUons  of 
responubihly.  and  otKer  required 
controls,  as&ares  thdl  &afet>'  functions 
will  be  perfsrtiuHi  dt  d  h^ti  ievel  uf 
corapelence  Therefore,  removaJ  of  the 
organizaUon  ch.4rt  from  the  Tecbojcai 
Specifications  will  not  a££ect  the  margiD 
of  safety. 

Accordingly,  the  CommLwiion  has 
proposefj  to  delHrmine  th*it  the  above 
rhsage  does  nol  involve  a  sj^ificaiil 
hazards  consideration. 

Locn!  Public  Document  Roojii 
locotiim:  Phoenix  Public  Library. 
Business  and  Scienc*  Division.  12  E^isl 
McDowell  Road.  Phueni.ik.  .-Xrizund 
85004. 

Attorney  for  licensees:  Mr.  Arthur  C. 
Cehr.  Snel!  &  Wilmer.  3100  Valley 
Centpr.  Phoenix,  Anzooa  85007. 

:\'HC  Project  Director-  George  VV 
Knishton 

Arizona  Public  Service  Company,  et  ai. 
Docket  Nos.  S7>*  5*-S28.  STN  90-S29 
and  STN  30-530.  Pak>  Venie  Ntsclecr 
Generating  Station  (PVNGSi,  Umls  1, 2 
and  3,  Maricopa  Canaly.  .Ahsoaa 

Dale  o*  amei.dmpn'.  rf^w^! 
Sfpiemher  6  1988 

Dficnptipr^  of  amemhrifnt  rtfquf^st: 
T^:'  proposal  amendmtrnt  wmiM  change 
T.-i.hmcal  Specif)catiQn  6.3.1.  Umt  Staff 
Quahfications,  In  modjfv  the  Senior 
pHriclar  Operator  (SRO|  lir«nse 
requipewienls  for  the  OperaUorns 

Specificatior  6.3.1  ensurfc."*  tbai 
;  ■  -sonnei  who  openite  a  nuclear  power 
fi.ial  meet  or  exvjeed  mmimurD 
'■;uahfications  a<  defined  m  a  naftorNil 
s'-inddrd  Spectfit-aily  Section  4.2.2  of 
ANS  3.1-I9"H  ensures  cnmphance  with 
10  CFR  50^4111  which  requires  that  the 
licensed  actrviues  of  tirensed  operators 
shdil  be  directed  by  ar  indn'idudl  who 
holds  an  SKO  hcense 

The  proposed  amendment  would 
mmi.fv  the  SRO  iiLensc  requirements  for 
^"^^p  Operations  Manaa^rr  b\  requiruy; 
'-■:  i:  either  he  or  ;he  Oper8liom> 
Sapervjitor  hold  u  valitl  SRO  lict-nse. 
Ir.-'  prr)posi^,-J  rhrinfie  would  dlso  require 
rr  ■•  the  indnidmii  who  hoids  the  SRO 
li'  •■n'if  would  direct  the  licensed 
activities  of  the  hcensed  operators- 

Bosis  far  Propostfd  X'o  Sisasticatit 
Hazards  Comnderattan  Oeterminadan.- 
The  Cootmis^iun  ha*i  provided 
standards  for  Jelermir.ing  whether  a 
signiftcanl  hatartis  constderaiion  exists 
as  Slated  m  lU  C^K  50  92  A  prupoaed 
amendment  lo  an  operating  license  tor  a 
facility  involves  no  significant  harards 


( (mnderatiODS  if  operation  of  the  facdity 
m  accordance  with  a  proposed 
nroendment  would  not  |1i  Involve  a 
siiinifir.dnt  increase  m  the  probabihty  or 
>  onsequences  of  an  accident  prevwu^ly 
evaluated:  121  Orate  the  powribihty  of  h 
new  or  different  kind  of  aoctdent  from 
any  accidffnf  previo«5*y  evi»*tt«(ed:  or  (3) 
Uuolve  B  signrficant  redortion  m  a 
m-^trgin  of  safety. 

The  licensee  has  provided  the 
following  dwmssKm  of  the  proposed 
chaniiiea  us  they  relate  to  these 
standards. 

Standard  J  -  fnva/ve  a  Signfficonl 
Increase  w  the  Prubttbility  or 
Conseqtrrnres  of  an  AccJdent 
Previously  Ex'ofuoted 

The  proposed  change  does  not  involve 
a  significant  increase  m  the  probability 
or  consequences  of  an  accidenl 
previouslv  evaluated  because  the 
proposed  change  does  not  alter  the 
currerrt  design  of  the  facility.  The  change 
allows  one  of  two  individuals  in  plant 
management  to  be  exempt  from  the  SRO 
license  requirement,  while  the  other 
would  fulfill  the  license  requirement  for 
the  Operations  Manager  function  and 
dirt'ct  licensed  activities  of  the  licensed 
operfilors.  Since  10  CFK  50.54(1J  will  stilJ 
be  complied  with,  the  proposed  change 
meets  the  criteria  of  Standard  1  as 
stated  above. 

Standard  3  -  Create  the  Possibiiity  of 
a  S'ew  or  Different  Kind  of  Accident 
from  any  Acddeot  Previously  Evaluated 

The  proposed  change  doei  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  because  the  propoaed  cban^ 
does  not  vary,  effect,  or  provide  any 
physical  changes  to  the  facility.  The 
rh'inge  is  administrative  in  nature  and 
wi!I  allow  tor  the  same  level  of  direction 
as  before,  i.e..  a  person  with  an  SRO 
license  direcliog  bcens&d  activities. 
while  allowing  for  more  management 
involvement  in  plant  operation. 
Therefore,  the  change  meets  the  oriltfria 
of  Standard  2  as  slated  above. 

Sfandard  J    involve  a  Signiftoanl 
Reduction  m  a  Marfiin  of  Safety. 

The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of 
safety  because  i(  does  not  affect  the 
design  bujHs  of  the  plant.  The  proposed 
change  \vfl!  allow  for  more  managenuint 
interaction  in  plan!  operation  since  only 
one  individual  will  be  required  to 
maintain  an  SRO  Mcense  while  still 
providing  the  proper  direction  of 
lici^nsed  rir.iiviiif's  uf  lirensed  operators. 
rhf'  increased  mananempnt  interaction 
uiij  provide  a  better  overnight  of  plant 
operations  and  will  add  to  the  safe 
operation  of  the  plant  Therefore,  the 


proponed  change  me**t5  the  rritena  of 
Standard  3  as  stated  abot-e 

The  stHff  has  reviewed  the  licensees* 
no  significant  hazards  ronsidpration 
determination  and  agrees  wrfth  the 
licensees'  anal}*sis. 

Accordingly,  the  Commission  has 
proposed  to  determine  that  the  above 
change  docs  not  involve  a  sigmficanl 
hazards  consideration. 

Local  Public  Docurrterit  RiKtm 
location:  Phoenix  Public  Library. 
Business  and  Science  Division.  12  East 
McDowell  Road.  Phoenix.  Arizona 
85004. 

Attorney  for  licensees:  Mr  Arthur  C 
Cehr.  Sneh  k  WUmer.  3100  Valley 
Center.  Phoemx.  Arizona  aaOGT. 

A'flC  Project  Director.  Mr.  Ceoi^Be  W. 
Knighton 

Arkansas  Power  ft  Light  C«rnpany, 
Docket  No.  50-n3.  AitiaiMas  Nuclear 
One.  I  nil  1,  Pope  Cowity.  Arkansas 

Date  of  amendment  request  June  30, 
1986 

Descnptutn  uf  aniandmtnt  request 
The  proposed  amendment  woukj  au>dify 
the  Techjucal  Speraficatu>nfi  (TS«)  for 
the  Reactor  Protecijor  Sj'stem 
Specifically  the  maintenance  and  test 
reqmrements  Miction  of  the  TSs  would 
be  revised  to  inUuiie  testing  of  the 
silicon  runtroUed  rectifiers  used  lu 
intemipt  power  to  the  control  rods.  The 
Instrumentation  Uruilmg  (kinditione  for 
Operation  section  of  the  1  Sfi  would  also 
be  revised  1  hese  proposed  changes  are 
required  by  Item  4  4  of  Generic  Letter 
83-28,  'Requm'd  Actions  Biised  On 
Generic  IniplicaijcHis  of  Salem 
Anticipated  Transient  Without  Scram 
Events."  and  are  based  on  ^mdance 
provided  by  Generic  Letter  B5  10. 
"Technical  Specificatiiins  For  Generic 
Letter  83-28.  items  4.3  and  4.4."' 

Basis  forpraposftd  no  significant 
hazards  constderottcm  deterwmotion: 
As  stated  in  10  CFR  50.92tc).  a  propofied 
iimentfment  lo  an  operating  license 
involves  no  significant  harards 
coDftideration.  if  operation  of  the  facility 
in  accordant*  with  the  pniposed 
amendment  would  ncrt  fl)  Involve  a 
significant  rncrt^a^e  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accidenl  from 
any  accidenl  previously  evaluuled:  or  (3} 
Involve  a  BigniHcant  redurlitm  m  a 
margin  of  safety. 

The  Coihmission  has  provided 
guidance  for  the  application  of  the 
above  criteria  for  no  significanl  hozuios 
consideration  determination  by 
providing  examples  of  amendments  that 
are  considered  not  likely  to  involve 
significant  hazards  considerations  (51 
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FR  7751).  These  examples  include: 
Example  (ii|  A  change  that  constitutes 
an  additional  limitation,  restriction,  or 
control  not  presently  included  in  the 
Technical  Specificatinna:  e.g.,  "a  more 
stringent  surveillance  requirement." 

The  proposed  changes  to  the  testing  of 
Reactor  Protection  System,  specifically 
the  testing  of  silicon  controlled  rectifiers 
used  lo  interrupt  power  to  control  rods. 
and  the  associated  changes  to  the 
limiting  conditions  for  operation,  are 
additional  hmitations  not  presently 
included  in  the  Technical  Specifications, 
and  are  therefore  within  the  scope  of  the 
example. 

Since  the  application  ft>r  amendment 
involves  a  proposed  change  that  is 
encompassed  by  an  example  for  which 
no  significant  hazards  consideration 
exists,  the  staff  has  made  a  proposed 
determination  that  Ihe  application 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Technical  University,  Russetlville, 
Arkansas  72801 

Attorney  for  licensvi?:  Nicholas  S. 
Reynolds.  Esq.,  Bishop,  Uberman,  Cook, 
Purcell  and  Reynolds.  1200  Seventeenth 
Street.  NW..  Washington.  DC  20036 

NBC  Project  Director-  Jose  A.  Calvo 

Commonwealth  Edison  Company. 
Dockel  NoK.  50-237  and  50-249.  Dresden 
Nuclear  Power  Station,  Unit  Nos.  2  and 
3,  Gnindy  County,  Illinois 

Date  of  application  for  amendment: 
August  31. 1988 

Description  of  amendment  request: 
The  amendments  would  provide  specific 
operability  requirements  for  low 
pressure  ECCS  systems  while  the 
reactor  is  in  cold  shutdown  and 
refueling  conditions.  Present  Dresden 
Technical  Specifications  require  Low 
Pressure  Coolant  Injection  (LPCi)  and 
both  Core  Spray  subsystems  to  be 
operable  whenever  irradiated  fuel  is  in 
the  reactor  vessel  except  that  all  the 
subsystems  may  be  inoperable  in  cold 
shutdown  provided  no  work  is  being 
done  which  has  the  potential  for 
draining  ihe  reactor  vessel.  Also. 
containment  cooling  is  required 
whenever  irradiated  fuel  is  in  the 
reactor  vessel  and  reaclor  coolant 
temperature  is  greater  than  212^^  F  with 
the  same  exception  as  for  the  LPCI  and 
Core  Spray  subsystems  while  in  cold 
shutdown.  Since  the  primary  system  is 
not  pressurized  in  cold  shutdown  or 
refuel,  the  ECCS  water  makeup 
requirements  are  significantly  less  than 
for  the  conditions  of  reactor  power 
operation  or  hot  shutdown. 

Specifically,  one  proposed  change 
would  rewrile  present  Technical 


Specification  3.5.F.3  and  replace  it  with 
more  prescriptive  requirements  for 
ECCS  operability  during  cold  shutdown 
and  refueling.  The  proposed  Technical 
Specifications  would  tie  applicable 
when  the  reactor  is  in  cold  shutdown  or 
refueling  condition  with  irradiated  fuel 
in  the  reactor  vessel  and  would  require 
at  least  two  pumps  of  low  pressure 
ECCS  to  be  operable  along  with  an 
operable  flow  path  for  each  pump  taking 
suction  from  the  suppression  pool  or  the 
condensate  storage  tank  and 
transferring  water  to  the  reactor  vessel. 
These  pumps  could  be  the  two  Core 
Spray  pumps,  two  Low  Pressure  Coolant 
Injection  pumps,  or  a  Core  Spray  pump 
and  LPCI  pump.  Two  new  Technical 
Specifications  are  proposed,  3.5.F.4  and 
3.5.F.5.  to  provide  action  requirements  if 
one  or  both  of  Ihe  required  ECCS 
systems  are  inoperable.  Another  new 
Technical  Specification.  3.5.F.6,  is 
proposed  to  allow  all  the  low  pressure 
core  and  containment  cooling 
subsystems  to  be  inoperable  when  Ihe 
reactor  is  in  Ihe  cold  shutdown  or 
refueling  conditions  and  irradiated  fuel 
is  in  the  reactor  vessel,  provided  that  the 
reaclor  vessel  head  is  removed  the 
reaclor  cavity  is  flooded  and  the  spent 
fuel  pool  water  level  is  maintained 
above  the  low  level  alarm  point  with  the 
pool  to  cavity  gates  removed 

Basis  for  proposed  no  significant 
hazanis  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  lo  an  operuting  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facitily 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accidenl  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  addressed  Ihe  above 
three  standards  in  the  amendment 
application  as  follows: 

(1)  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  The 
licensee  stated  that  the  necessary  ECCS 
pumps  and  flow  paths  to  provide 
makeup  water  lo  the  reactor  vessel  in 
the  cold  shutdown  and  refuel  conditions 
would  be  maintained.  Further,  the 
licensee  maintains  thai  the  proposed 
action  would  ensure  that  operations 
with  a  potential  for  draining  the  reactor 
vessel  or  core  alterations  are  not 
performed  without  ECCS  makeup 


capabilit>'  or  the  reactor  cavity  water 
inven1or>'  maintained  above  the  fuel 
pool  low  level  alarm  point.  As  an 
additional  restriction,  with  both  of  the 
required  ECCS  pumps  and/or  associated 
flow  paths  inoperable,  secondary 
containment  integrity  would  be 
established.  Standard  Technical 
Specifications  permit  current  BWR 
operations  at  other  planis  during  similar 
conditions  so  that  two  ECCS  pumps 
with  associated  flow  paths  to  the 
reactor  are  available  to  provide 
sufficient  makeup  capability  for 
accidents  that  have  a  potential  to  drain 
the  vessel.  Necessary  ECCS  makeup 
capability  is  maintained.  Thereluit.  this 
does  nol  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

(2)  The  proposed  amendment  does  nol 
create  the  possibility  of  a  new  or 
diH^erent  kind  of  accident  from  any 
previously  evaluated.  The  licensee 
states  that  the  necessar)'  ECCS  makeup 
capability  during  cold  shutdown  and 
refueling  conditions  would  be 
maintained-  The  proposed  changes 
would  add  restrictions  to  lake  all  low 
pressure  code  and  containment  cooling 
systems  out  of  service  during  cold 
shutdown  and  refueling  conditions.  The 
hcensee  further  stated  that  these 
restrictions  would  ensure  Ihat  sufficient 
water  volume  would  be  available  in  ihe 
reactor  cavity  and  refueling  pools  before 
taking  all  these  systems  out  of  service. 
The  proposed  changes  would  not 
introduce  any  new  modes  of  operation 
but  would  maintain  necessary  ECCS 
availability;  therefore  they  do  nol  create 
tlie  possibility  of  a  new  or  different  kind 
of  accident  than  previously  evaluated. 

(3(  The  proposed  amendment  does  nol 
involve  a  significant  reduction  is  the 
margin  of  safety.  Fewer  ECCS  systems 
would  be  required  to  be  operable  in  cold 
shutdown  and  refueling  conditions  than 
are  required  by  present  Technical 
Specifications.  The  licensee  maintains 
that  the  present  Technical  Specifications 
are  overly  restrictive  and  do  not  reflect 
Ihe  difference  in  waler  makeup 
requirements  for  reactor  power 
operation  conditions  and  cold  shutdown 
conditions.  With  the  reactor  not 
pressurized  in  cold  shutdown  and 
refueling  conditions,  the  ECCS  makeup 
requirements  are  less  than  when  in  the 
pressurized  condition.  Later  BWR  plants 
similarly  require  that  two  ECCS  pumps 
with  associated  flow  paths  to  the 
reactor  be  available  to  provide  sufficient 
water  makeup  capability  for  Ihe  cold 
shutdown  and  refueling  conditions.  The 
added  action  requirements  if  one  or  both 
of  the  required  ECCS  pumps  and/or 
associated  flow  paths  are  inoperable 
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would  e.Tsure  that  operations  such  as 
core  dlterations  and  those  with  a 
potential  for  draining  the  vessel  are  not 
conducted  without  ECCS  makeup 
capability  or  the  reactor  cavity  water 
inventory  maintained  above  the  fuel 
pool  low  level  alarm  point.  In  addition, 
the  actions  proposed  will  require 
estabhshinji  secondai^-  containment 
tntegnly  if  the  required  ECCS  pumps 
and/or  associated  flow  paths  are  not 
retutTied  to  operable  status. 

Restrictions  would  also  be  added  to 
present  Technical  Specification  3.5.F.3 
requirements  concerning  alt  low 
pressure  core  and  containment  cooHng 
systems  being  allowed  out  of  service 
during  the  cold  shutdown  i;onditions. 
The  proposed  restrictions  would  require 
the  reactor  vessel  head  to  be  removed. 
the  cavity  to  be  flooded,  the  spent  fuel 
pool  gates  to  be  removed,  and  the  fuel 
pool  water  level  to  be  maintained  above 
the  low  level  alarm  point.  These 
restrictions  would  also  be  applied  to  the 
refueling  conditions. 

The  licensee  states  that  the  present 
margin  of  safety  shall  not  be 
significantly  affected  because  necessary 
ECCS  water  makeup  capability  for  the 
cold  shutdown  and  refueling  conditions 
would  be  maintained  and  additional 
restrictions  would  be  imposed  before 
taking  all  low  pressure  core  and 
containment  cooling  systems  out  of 
service.  Hence,  the  changes  do  not  result 
in  a  significant  decrease  in  the  margin  of 
safely. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  analyses  given 
above.  Based  on  this  review,  the  staff 
proposes  to  determine  that  the  proposed 
amendments  meet  the  three  10  CFR 
50.92(c)  standards  and  do  not  involve  a 
significant  hazards  consideration. 

LocaJ  Public  Document  Room 
location:  Mortis  Public  Library.  604 
Liberty  Street.  Morris.  Illinois  80430. 

Attorney  for  licensee:  Michael  1. 
Miller.  Esquire;  Sidley  and  Austin.  One 
First  National  Plaza.  Chicago.  Illinois 
60fl03. 

■\'RC  Pro/eel  Director  Daniel  R. 
MuUer 

Kouslon  Ughting  St  Power  Company. 
City  Public  Service  Board  of  San 
.\ntonio.  Central  Power  and  Light 
Company,  City  of  .Austin.  Texas.  Docket 
.\o.  50-498.  South  Texas  Project.  I'nit  1. 
Matagorda  County.  Texas 

Dote  of  amendment  request:  August 
18.  1988 

Description  of  amendment  request: 
The  amendment  would  delete  Figure  6.2- 

1,  "Offsite  Organization. "  and  Figure  6.2- 

2.  "Onsile  Organization. "  from  the 
Technical  Specincations  and  provide 


appropriate  changes  to  the 
administrative  control  requirements. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CFR  50.92(c)  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  Operating 
License  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not;  (1)  Involve  a  significant  increase  in 
the  probability  of  consequences  of  an 
accident  previously  evaluated.  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  The 
Houston  Lighting  &  Power  Company 
reviewed  the  proposed  change  and 
determined,  and  the  staff  agrees  that; 

(1)  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
deletion  of  the  organization  charts  does 
not  affect  plant  operation.  As  in  the 
past,  the  NRC  will  continue  to  be 
informed  of  organizational  changes 
through  other  required  controls.  In 
accordance  with  10  CFR  50.34(b)(6)(i) 
the  applicant's  organizational  structure 
is  required  to  be  included  in  tJbe  Final 
Safety  Analysis  Report  Chapter  13  of 
the  Final  Safety  Analysis  Report 
provides  a  description  of  the 
organization  and  detailed  organization 
charts.  As  required  by  10  CFK  S0.71(e|. 
the  applicant  submits  annual  updates  to 
the  FSAR.  Appendix  B  to  10  CFR  Part  50 
and  10  CFR  50  54|a)(3)  govern  changes 
to  organization  described  in  the  Quality 
Assurance  Program.  Some  of  these 
organizational  changes  require  prior 
.\RC  approval. 

(2)  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  than 
previously  evaluated  because  the 
proposed  change  is  administrative  in 
nature,  and  no  physical  alteratiorui  of 
plant  configuration  or  changes  to 
setpoinis  or  operating  parameters  are 
proposed. 

(3)  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the 
margin  of  safely  because  of  the 
administrative  nature  of  the  change  and 
the  addition  of  general  requirements 
that  capture  the  essential  aspects  of  the 
organizational  structure  thai  are  defined 
by  existing  onsite  and  offsite 
organization  charts.  Therefore,  removal 
of  the  organization  chart  from  the 
Technical  Specifications  will  not  affect 
the  margin  of  safety. 


The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  Based  on  the  review  and 
the  above  discussions,  the  staff 
proposes  to  determine  that  the  proposed 
change  does  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Rooms 
Location:  Wharton  County  Junior 
College.  J.  M.  Hodges  Learning  Center. 
911  Boting  Highway.  Warton.  Texas 
77488  and  Austin  Public  Library,  810 
Guadalupe  Street  Austin,  Texas  78701 

Attorney  for  licensee:  jack  R, 
Newman,  Esq.,  Newman  &  Holtzinger, 
PC.  1615  L  Street.  NW  .  Washington. 
DC2003B 

.VflC  Projfct  Director  |ose  A.  Calvo 

Mississippi  Power  A  Light  Company. 
System  Energy  Resources.  Inc..  South 
Mississippi  Electric  Power  .Associalion. 
Docket  No.  50-416.  Grand  Gulf  Nuclear 
Station.  Unit  1,  Claiborne  County, 
Mississippi 

Date  of  amendment  request  April  22. 
1988.  as  revised  July  8. 1988  and  August 
12.1988 

Descripbon  of  amendment  request: 
The  amendment  would  change 
Technical  Specification  3/4.3.1.3.3, 
"Control  Rod  Scram  Accumulators."  by 
adding  Action  statements  to  provide 
alternate  means  for  determining 
accumulator  operability  if  the 
accumulator  pressure  and  leakage  alarm 
is  inoperable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  slated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  provided  an  analysis 
of  no  significant  hazards  considerations 
in  its  request  for  a  license  amendment. 
The  licensee's  analysis  of  the  proposed 
amendment  against  the  three  standards 
in  10  CFR  50.92  is  reproduced  below. 

1.  No  significant  increase  in  the  probabilily 
or  consequences  of  an  accident  previousty 
evaluated  results  from  this  change. 

a.  As  ftoled  in  the  UFSAR  Section 
4.6.1 1  2.5 .1  and  the  CCNS  Technical 
Specification  bases,  the  control  rod  drive 
accumulators  an*  necessary  to  fiu-am  the 
control  rods  within  the  required  time. 
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Specifically,  they  are  necessary  lu  scrum  the 
control  roda  within  the  required  insenion 
iimtB  of  Technical  Specification  3/4  1.3.2.  The 
rosulfing  scram  negative  reactivity  insertion 
r«fe  IS  designed  lo  prevent  the  Minimum 
Cntical  Power  Raho  (MCPR)  frttm  becoming 
less  than  the  Safety  Limit  of  Technical 
Specificsllon  Z.1.2  dunng  ihit  limiting  power 
transient.  Other  transients  and  accidents  also 
assume  the  scram  function  brings  the  reactor 
Bubcrittcal.  Also,  even  though  a  control  rod 
with  an  inoperable  accumulator  may  siiil  be 
slowly  scrammed  via  reactor  pressure  or 
inserted  with  normal  drive  warer  pressure, 
operability  of  the  accumulator  ensures  there 
IS  a  meant  available  to  tn»en  the  control  rod 
even  undtr  the  roost  unfavorable 
dfrpressunzalion  of  the  reactor. 

This  change  would  allow  control  rod  scram 
accumulators  to  be  venfied  operable  even 
though  their  pressure  and/or  leak  detector 
alarms  may  not  be  functional  The  alarm 
circuit  serves  no  contru4  functioo.  The  Rod 
Control  and  Information  System  (RCAIS).  of 
which  the  alarm  circuit  is  a  part,  is  not 
classified  as  safety  related  nor  essential  {see 
UFSAR  7.7.1.Z).  Failure  of  the  alarm  circuit 
itself  cannot  increase  the  probability  or 
consequences  of  a  previously  evaluated 
accident.  Allowing  alternate  methods  to 
\  erify  operability  will  reduce  the  likelihood 
of  unwarranted  shuldownx  and/or  the 
unnecessarj'  declanng  of  control  rods 
inoperable,  thereby  reducing  unnecessary 
transients  on  plant  sy'tlt^tns  and  fuel. 

b  The  proposed  change  allows  for 
verification  of  the  opernbilily  of  a  scram 
accumulator  in  the  ^veni  the  detector  and/or 
alarm  circuit  has  faded.  The  venfication 
methods  Involve  positive  local  verification 
and  are  reliable  for  determining  operability  of 
(he  accumulator,  A  review  of  the  operating 
experience  at  CCNS  for  the  first  five  months 
of  19Bfl  revealed  eight  occasions  when 
accumulator  recharging  was  necessary  due  to 
low  pressure,  and  five  occasions  when 
accumulator  draining  was  necessary.  'Hie 
smallest  Interval  observed  between  draining 
and  subsequent  alarm  was  13  days.  The  4fi 
hour  Interval  between  successive  drainings 
allowed  by  this  proposed  change  provides 
sufficient  assurance  thai  even  in  the  worst 
case  observed  leakage,  there  is  not  a 
significant  probability  of  having  accumulated 
moisture  above  the  alarm  setpoint-  The 
recent  history  of  recharging  accumulators 
shows  the  inter\'Bl  for  the  single  accumulator 
with  the  most  rapid  pressure  decay  to  be 
approximately  seven  days.  The  24  hour 
interval  between  successive  pressure 
surveillances  provides  sufficient  assurance 
that  even  in  the  worst  case  observed  pressure 
decay,  there  is  not  a  significant  probability  of 
devoloping  an  inoperable  accumulator.  The 
methods  of  venfying  operability  of  the 
accumulators  and  \he  frequencies  proposed 
were  reviewed  by  the  system  vendor  and 
were  found  to  be  an  acceptable  alternate 
when  (he  pressure  and/or  leak  detector 
nlarm  circuits  are  inoperable. 

c-  An  alternate  method  has  been 
deicrminad  to  be  sufficiently  frequent  to 
delect  low  accumulator  pressure  and/or 
accumulated  moisture  when  the  alarm 
circuitry  is  inoperable  As  such,  the 
determination  of  aperebihty  of  the  CRO 


accumulators  by  this  alternate  method  will 
not  increase  the  probability  of  accumulator 
failures-  Because  the  probabdity  of 
accumulator  failure  is  not  increased,  this 
proposed  change  will  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2.  This  change  would  not  create  the 
posftibiliiy  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

a  Allowing  the  delermmation  of 
operability  of  the  CRD  accumutalors  by  other 
than  operable  alarm  circuits  is  not  postulated 
to  cause  the  failure  of  any  CRD  accumulator. 
This  change  would  allow  control  rod  scram 
accumulators  to  be  verified  operable  even 
though  their  pressure  and/or  leak  detector 
alarms  may  not  be  functional.  The  alarm 
circuit  serves  no  control  function.  The  Rod 
Control  and  Information  System  (RCAIS).  of 
which  the  alarm  circuit  is  a  part,  is  not 
classified  as  safety  related  nor  essential  (see 
UFSAR  7,7.1.2).  Failure  of  the  alarm  circuit 
itself  cannot  create  a  new  or  different  kind  of 
accident, 

l>  Control  rod  scram  accumulators  will  be 
maintdined  operable  by  evaluation  against 
the  currently  existing  criteria.  These 
proposed  additional  action  requirements  will 
allow  dliemaie  methods  to  be  used  to  verify 
compliance  with  operability  criteria 
(specifically,  minimum  pressure  and  no 
accumulated  water!.  The  CRD  accumulator 
vendor  (Ceneral  Electnc)  has  concurred  with 
the  proposed  method  of  verifying  operability 
and  the  acceptabibly  of  the  proposed 
frequencies.  These  methods  are  either 
currently  required  at  longer  intervals 
(verification  of  pressure)  or  are  consistenl 
with  standard  practice  and  vendor 
recommendations  for  eliminatmg  a  potential 
inoperable  condition  (allowing  draining  to 
assure  no  water  accumulation). 

c.  Actual  function  and  operating 
configurations  are  not  effected  by  this  change 
and  therefore  would  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  previously  evaluated. 

3  This  change  would  not  involve  a 
Ritinificant  reduciion  in  the  margin  of  safety. 

a.  The  operability  of  the  CRD  accumulators 
is  provided  to  ensure  adequate  control  rod 
scram  under  all  operating  reactor  preseures. 
They  are  neces8ar>  to  scram  the  control  rods 
within  the  mquired  insertion  times  of 
Technical  SpeciHcation  3/4  1.3.2.  The 
resulting  scram  negative  reactivity  is 
designed  to  prevent  the  Minimum  Crili(^) 
Power  Rates  [MCPR)  from  becoming  less 
than  the  Safely  bmii  of  Technical 
SpeciHcation  21.2.  The  margin  of  safety  in 
the  function  of  the  CRD  accumulator  is 
maintained  provided  the  CRD  accumulator  is 
pressunzed  to  {greater  than  or  equal  to)  1520 
psig.  There  is  no  specified  maximum  moisture 
leakage  which  will  render  the  accumulator 
incapable  of  performing  its  intended  function. 
Provided  sufHctenl  accumulated  pre.isure 
remains  when  (he  moisture  is  drained  the 
CRD  Bccumulaior  remains  capable  of 
supporting  its  design  function  and  therefore 
maintaining  its  margin  of  safely.  The 
proposed  change  wilt  maintain  the  CRD 
accumulator  free  of  accumultited  moisture 
and  above  its  dbsign  minimum  pressure  m  (he 
event  of  inopemble  alarm  circuits  at 


sur\'eillance  intervals  determined  acfrptdblc 
by  ihe  vendor  (General  Electnc]. 

b.  The  determination  of  operability  based 
on  frequent  venflcation  is  judged  by  the 
vendor  to  be  an  acceptable  allemative  lo  a 
continuous  alarm  indication  for  de teciing  low 
accumulator  pressure  or  accumulator  seal 
degradation  during  the  time  period  required 
to  repair  the  alarm  circuitry 

c^  The  function  of  Ihe  vast  maiority  of 
equipment  required  operable  relies  on 
periodic  surveillance  without  requinng 
reliance  on  continuous  alarm  oipability.  In 
this  change  the  continuous  monitoring 
capabiliiy  of  the  alarm  circuit  is  maintained 
(and  is  preferred),  bui  provisions  for  alternate 
periodic  8ur\'eillance  will  also  be  provided  in 
the  form  of  action  requirements. 

d-  These  changes  will  minimize 
unnecessary  challenges  to  plant  systems 
including  the  scram  accumulators  due  to 
unwarranted  shutdowns  and/or  declaration 
of  control  rod  inoperability  when  the 
accumulator  can  be  verified  operable. 

Therefore,  this  change  will  not  involve  a 
significant  reduction  in  Ihe  margin  of  safety 

The  licensee  has  concluded  that  Ihe 
proposed  amendment  meets  the  three 
standards  in  10  CFR  50.92  and. 
therefore,  involves  no  significant 
hazards  consideration. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee  s  no  significant 
hazards  consideration  determination 
and  agrees  with  the  licensee's  analysis. 
Accordingly,  the  Commission  proposes 
lo  detennine  that  the  requested 
amendment  does  nol  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Hinds  lunior  College, 
McLendon  Library.  Raymond, 
Mississippi  39154 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire.  Bishop.  Ubcrman. 
Cook.  Purcell  and  Reynolds.  1200  I7lh 
Street.  NW..  Washington.  DC  20036 

AWC  Project  Director  F.linnr  C 
Adensam 

Northeast  Nuclear  Energy  Company,  el 
al..  Docket  No.  50-336.  Millstone  Nuclear 
Power  Station.  L'nit  No.  Z.  New  London 
County,  Conoecticut 

Date  of  amendment  request  August  2. 

isaa 

Description  of  amendment  request:  By 
application  for  license  amendment 
dated  August  2. 1988.  Northeast  Nuclear 
Energy  Company,  et  al.  (rhe  licensee), 
requested  a  change  to  Technical 
Specifications  (TS)  4.7.e.c  "•Snubbers." 
for  Millstone  Unit  2.  The  proposed 
change  to  the  TS  would  decrease  the 
sample  size,  for  subsequenl  teste  of 
snubbers,  from  10%  lo  5%  of  the  anubber 
lest  population. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Technical  Specification  4.7.B.C  requires 
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that  the  licensee  penodicdlly. 
functionally,  test  10"^  of  each  t>'pe  of 
seismic  sway  arrestor  (snubber).  For 
edch  snubber  of  a  particular  type 
(hydraulic,  mechanicai.  design  or  vendor 
specific]  that  fails  the  initial  test  a 
subsequent  test  of  10%  of  the  snubber 
test  population  would  also  be  required. 
The  testing  would  continue  until  all 
snubbers  in  the  lest,  population  have 
been  tested  or  until  no  additional 
failures  have  been  detected.  The 
licensee  has  proposed  that  the 
subsequent  test  population.  Following 
snubber  test  failure,  be  decreased  from 
10%  to  5^  of  the  test  population. 

The  licensee's  recent  experience  with 
snubbers  at  Millstone  Unit  2  has  shown 
this  equipment  to  be  reliable  Following 
a  100*^  overhaul/test  of  snubbers  during 
the  1985  refueling  outage,  the  following 
'Aids  noted; 

•  During  'he  19fl6rpfuehns  ouUifie,  one 
hydraulic  snubber  failed  tn  pass  the 
functional  lesl  Subsequent  testir.f? 
revealed  no  additional  failures  For 
mechdnical  snubbers.  one  failure  was 
detected  with  one  additiond!  I'ailure 
dunng  subsequent  testing. 

•  During  the  1987  refueling  outage,  there 
were  no  snubber  test  failures. 

Title  10  CFR  50-92.  'Issuance  of 
amendment"  contains  standards  for 
evaluating  the  existence  of  no 
significant  hazards  considerations.  In 
this  regard,  the  proposed  change  to  TS 
4.7.tt.c  will  not: 

•  Involve  a  siRnifif-ant  mcrerise  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  Although 
the  lowenng  of  (he  .sub.sequent  snubber 
test  population  from  10''^  to  5%  tnay 
result  m  a  failure  to  detect  faulty 
snubbers,  the  number  of  such  undetected 
faulty  snubbers  is  sufficiently  low  as  to 
maintain  the  overall  seismic  resistance 
capability  of  safety  systems. 
.Accordingly,  neither  the  probability  nor 
consequences  of  existing  accidents  will 
be  increased. 

•  Create  the  possibility  of  a  new  or 
different  kind  of  accident  Safety  systems 
that  were  designed  to  be  seismic- 
resistant,  as  a  result  of  fhe  functioning  of 
snubbers,  will  continue  to  be  seismic- 
resistanf  with  no  significant  decrease  in 
capability  Thus,  no  new  or  different 
types  of  accidents  will  be  crert'ed  as  a 
result  of  seismic  evenis. 

•  Involve  a  significant  reduction  :n  a 
margin  of  safety  Although  there  may  be 
small,  localized,  reductions  m  safety 
margins  with  regard  to  seismic  resistance 
of  safety  systems  due  to  undetected 
snubber  failures,  the  overall  reduction  in 
safety  margin  will  not  be  significant. 
Snubber  failures  that  would  cause  a 
Significant  reduction  in  safety  margin 
would  be  detected  by  the  5%  relest 
population. 

Based  on  the  above,  the  staff  proposes 
to  determine  that  the  proposed  change 


to  TS  4,7.8.c  does  not  involve  a 
significant  hazards  consideration, 

Pubhc  Document  Room  location: 
Waterford  Public  Library,  49  Rope  Ferry 
Road,  Waterford.  Connecticut  06385. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire.  Day.  Berry  and  Howard.  One 
Constitution  Plaza.  Hartford. 
Connecticut  06103. 

NRC  Project  Director:  John  F.  Stolz 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-423.  Millstone  Nuclear 
Power  Station.  Unit  No.  3.  New  London 
County.  Connecticul 

Date  of  amendment  requesL-  August 
11.1988 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
Technical  Specification  (TS)  4.6.1.2, 
"Contdinir.ent  l..eakage,"  to  allow  the 
use  of  the  "mass  point""  methodology, 
per  ANSI/ANS  56.8-1981.  in  addition,  or 
as  an  alternative  to.  the  presently 
approved  "total  time"  methodology. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
At  the  present  time.  TS  4.6.1.2  requires 
the  use  of  ANSI  N45.4-1972  (the  "total 
time"  method]  for  calculation  of  the 
containment  leak  rate.  The  licensee  has 
proposed  that  the  use  of  ANSI/ANS 
56,8-1981  (the  mass  point  method)  be 
incorporate  in  TS  4. 61. 2  to  be  used  in 
conjunction  with,  or  instead  of.  the  total 
time  method. 

It  ha-i  been  recognized  by  the 
professional  community  that  the  mass 
point  method  is  an  acceptable  means  for 
calculation  of  containment  leakage  in 
addition  to  the  two  other  methods, 
point-to  point  and  total  time,  which  are 
referenced  in  ANSI  \45-4-1972  and 
endorsed  by  the  present  regulations.  The 
mass  point  method  calculates  the  air 
mass  at  each  point  in  time,  and  plots  it 
against  time,  A  linear  regression  line  Is 
plotted  through  the  mass-lime  points 
using  a  least  square  fit.  The  slope  of  this 
line  is  proportional  to  the  leakage  rate. 
The  mass  point  method  has  some 
advantages  when  it  is  compared  with 
the  other  methods.  In  the  total  time 
method,  a  series  of  leakage  rates  is 
calculated  on  the  basis  of  air  mass 
differences  between  an  initial  data  point 
and  each  individual  data  point 
thereafter  If  for  any  reason  (such  as 
instrument  error,  lack  of  temperature 
equilibrium,  ingassmg,  or  outgassing)  the 
initial  data  point  is  not  accurate,  the 
results  of  the  lest  will  be  affected.  In  the 
point-to-point  method,  the  leak  rates  are 
based  on  the  mass  difference  between 
each  pair  of  consecutive  points  which 
are  then  averaged  to  yield  a  single 
leakage  rate  estimate.  Malhemattcaily. 
this  can  be  shown  to  be  the  difference 
between  the  air  mass  at  the  beginning  of 


the  test  and  the  air  mass  at  the  end  of 
the  test  expressed  as  a  percentage  of  the 
containment  air  mass. 

It  follows  from  the  above  Ihal  the 
point-to-point  method  does  not  make 
use  of  any  mass  readings  taken  during 
the  test  and  thus  the  leakage  Is 
calculated  on  the  basis  of  the  difference 
in  mass  between  two  measurements 
taken  at  the  beginning  and  at  the  end  of 
the  (est.  which  are  24  hours  aparl. 

ANSI/ANS  56.8-1961.  which  was 
intended  to  replace  ANSI  N45.4-19r2. 
specifies  the  use  of  the  mass  point 
method,  to  the  exclusion  of  the  two 
older  methods.  However,  the  staff  has 
determined  that  these  three  methods 
(mass  point,  total  time  and  point-to- 
pomtj  are  acceptable  methods  which 
may  be  used  to  calculate  containment 
leakage  rales.  The  NRG  staff  anticipates 
publishing,  for  comment,  a  proposed 
revision  to  Appendix  I  that  would 
permit  the  use  of  the  mass  point  method. 

Title  10,  CFR  50.92.  "Issuance  of 
Amendment."  contains  standards  for 
addressing  the  existance  of  no 
significant  hazards  considerations  with 
regard  lo  issuance  of  license 
amendments.  In  this  regard,  the 
proposed  change  to  TS  4.6.1.2  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  change  to  the  TS  involves  a 
method  of  containment  testing,  has  no 
effect  on  reactor  operation  and  thus 
cannot  effect  the  probability  of  an 
accident  Since  the  mass  point 
methodology  provides  a  reliable 
indication  of  containment  leakage,  and 
the  TS  will  continue  lo  assure  that 
containment  leakage  wit)  remain 
acceptably  low,  there  will  be  no 
increase  in  the  consequences  of 
previously  analyzed  accidents  involving 
off-sile  releases. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated.  The  proposed 
change  to  the  TS,  which  involves  an 
acceptable  means  of  containment  leak 
rate  testing,  will  not  result  in  a 
degradation  of  containment  integrity  or 
otherwise  affect  any  other  system 
important  to  safety.  Accordingly,  no 
new  or  different  kind  of  accident  will  be 
created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  Since  containment 
integrity  will  continue  lo  be  maintained 
with  use  of  the  mass  point  methodology. 
there  will  be  no  decrease  m  the  margin 
of  safely  for  those  accidents  requiring 
containment  mtegrity. 

Accordingly,  the  staff  has  made  a 
proposed  determination  that  the 
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application  for  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waterford  Public  Librar>',  49 
Rope  Ferry  Road,  Waterford. 
Connecticut  06385. 

Attorney  for  licensee:  Gerald  Garfield. 
EHquire,  Day,  Berry  and  Howard,  One 
Constitution  Plaza.  Hartford. 
Connecticut  06103. 

SRC  Protect  Director:  John  F.  Stolz 

Portland  General  Electric  Company  et 
al..  Docket  No.  50-344,  Trojan  Nuclear 
Plant.  Columbia  County,  Oregon 

Date  of  amendment  request: 
November  9. 1987.  as  supplemented 
February  25. 1988. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Trojan  Technical  Specification  (TS) 
Section  3.9.9,  "Containment  Ventilation 
Isolation  System."  (CVIS).  by  changing 
the  Modes  in  which  the  TS  would  be 
applicable  from  "Mode  6"  to  "During 
Core  Alterations."  This  proposed  change 
will  produce  consistency  with  TS 
Section  3.9.4,  "Containment  Building 
Penetrations"  which  establishes 
containment  building  penetration 
closure  requirements  during  fuel 
movement  or  core  alterations,  yet 
permits  containment  building 
penetrations  (e.g..  airiocks  and 
equipment  hatch]  to  be  open  during 
other  periods  of  Mode  6  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  10 
CFR  50.92  states  that  a  proposed 
amendment  will  not  involve  a  significant 
hazards  consideration  if  the  proposed 
amendment  does  not;  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safely. 

The  licensee  has  evaluated  the 
proposed  amendment  against  the 
standards  of  10  CFR  50.92.  and  has 
determined  the  following: 

This  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident. 

Operability  of  the  CVIS  enables 
automatic  isolation  of  the  containment 
ventilation  penetrations.  Containment 
building  penetration  closure,  while  in 
Mode  6.  is  relied  upon  only  while  core 
alterations  or  movement  of  irradiated 
fuel  within  the  containment  is  in 
progress  per  TS  3.9.4.  This  Technical 
Specification  requires  that  during  core 
alterations  the  containment  equipment 
door  be  closed,  one  door  in  each  air  lock 


be  closed,  and  each  penetration  from 
containment  atmosphere  lo  outside 
atmosphere  be  either  closed  or  capable 
of  being  closed  by  a  containment 
ventilation  isolation  valve.  The  licensee 
slates  that  these  operating  and  closure 
restrictions  on  containment  building 
penetrations  are  sufficient  lo  restrict 
radioactive  material  release  from  a  fuel 
element  rupture  while  in  the  refueling 
mode.  As  a  result  of  this  proposed 
change,  the  same  applicability 
requirements  would  apply  to  the  CVIS 
as  apply  to  containment  building 
penetrations.  The  CVIS  would  be 
required  to  be  operable  to  support 
containment  building  penetration 
closure  requirements.  The  proposed 
change  to  the  Action  Statement  would 
provide  clarification  that  only  valves 
that  rely  on  the  CVIS  for  automatic 
closure  are  required  to  be  closed  should 
the  CVIS  become  inoperable.  The 
licensee  slates  thai  the  consequences  of 
an  accident  are  not  increased  since  this 
change  does  not  involve  a  substantive 
change  to  the  condition  of  the 
containment  building  in  Mode  6. 

This  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated. 

The  licensee  states  that  the 
operability  of  CVIS  is  not  relevant  to 
accident  creation,  since  CVIS  functions 
to  mitigate  the  consequences  of  an 
accident  after  it  has  occurred, 

This  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safely. 

The  licensee  states  that  the 
requirements  for  CVIS  operability  would 
match  those  for  containment  building 
penetration  closure  during  refueling 
operations,  and  affected  containment 
ventilation  valves  would  be  closed 
should  the  CVIS  become  inoperable. 
Penetration  closure  and  CVIS 
operability  would  be  required  during 
core  alterations  and  fuel  movement  in 
containment,  The  licensee  further  states 
that  relaxation  of  CVIS  operability 
requirements  would  be  permitted  only 
when  these  evolutions  are  not  in 
progress,  and  that  the  required  status  of 
the  containment  building  would  not  be 
materially  affected  during  Mode  6. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  analysis  and 
concurs  with  their  conclusions.  As  such, 
the  staff  proposes  to  determine  that  the 
requested  change  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Portland  State  University 
Library.  731  S.W.  Harrison  Street. 
Portland.  Oregon  97207 


Attorney  for  licensee:  Leonard  A. 
Girard.  Esq..  Portland  General  Electric 
Company,  121  S.W.  Salmon  Street. 
Portland.  Oregon  97204 

i\'RC  Pro/eel  Director  George  W. 
Knighton 

Public  Service  Compan\  of  Colorado. 
Docket  No.  50-267.  Fort  St.  Vrain 
Nuclear  Generating  Station,  PlatteviUe, 
Colorado 

Date  of  amendment  request: 
December  2. 1986  as  supplemented 
October  22. 1987  and  |uly  15. 1988. 

Brief  description  of  amendment:  In 
accordance  with  the  requirements  of  10 
CFR  73.55.  the  licensee  submitted  an 
amendment  to  the  Physical  Security 
Plan  for  the  Fort  St.  Vrain  Nuclear 
Generating  Station  to  refiect  recent 
changes  to  that  regulation.  The  proposed 
amendment  would  modify  paragraph 
ZS)[2)  of  Facility  Operating  License  No. 
DPR-34  to  require  compliance  with  the 
revised  Plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4,  1986  (51  FR  27817  and 
27822).  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations.  "Physical  Protection  of 
Planls  and  Materials."  to  clarify  plant 
security  requirements  to  afford  an 
increased  assurance  of  plant  safety.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
proposed  amendments  to  its  security 
plan  to  implement  the  revised  provisions 
of  10  CFR  73.55.  The  licensee  submitted 
its  revised  plan  on  December  2, 1986, 
with  additional  information  on  October 
22.  1987  and  July  15,  1988,  to  satisfy  the 
requirements  of  the  amended 
regulations.  The  Commission  proposes 
to  amend  the  license  to  reference  the 
revised  plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations, 
the  Commission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safety  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection"  and  that  the 
"Commission  believes  that  the 
clarification  and  refinement  of 
requirements  as  reflected  in  these 
amendment  is  appropriate  because  they 
afford  an  increased  assurance  of  plant 
safety." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  and  examples  of  actions 
involving  significant  hazards 
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consideratjons  {51  FR  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  i$ 
pxample  (vii)  "a  change  to  conform  d 
license  to  changes  in  the  regulations, 
where  the  hcense  change  results  in  very 
minor  changes  to  facUity  operations 
clearly  in  keeping  with  the  reguiations." 
For  the  foregoing  reasons,  the 
Cotnmission  proposes  to  determine  that 
the  proposed  amendment  involves  no 
sii?nificant  hazards  consideration 

Local  Pubhc  Document  Room 
!occ;!on:  Greeley  Public  Library,  City 
Complex  Building,  Greeley.  Colorado. 

Attorney  for  licensee:  ^rant 
O'Connel).  Public  Service  Company  of 
Colorado.  P.O.  Box  840.  Denv»?r, 
Colorado  80201-0840 

SRC  Project  Director  Jose  A.  Calvo 

Tennessee  Valley  Authority.  Dockets 
Nos.  50-259.  50-260  and  50-296,  Browns 
FerT>  Nuclear  Plant  Units  1.  2  and  3. 
Limestone  County,  Alabama 

Date  of  amendment  requests:  August 
3,  1968  [TS  247) 

Dpscnption  of  amendment  requests: 
The  proposed  amendment  would  modify 
■he  fechnicdi  specifications  (TS|  of  the 
Browns  Ferry  Nuclear  (BFN|  Plant.  Uoils 
1.  2  and  3  by  revising  the  hmitmg 
conditions  for  operation  (LCOsj  and  the 
surveillance  requirements  fur  fire 
p.'-otection  systems.  These  changes  are 
proposed  in  order  to  eliminate  ambiguity 
and  to  bring  the  BFN  TS  into 
conformance  with  the  guidelines  of  the 
Boiling  Warer  Reactor  (BWR)  Standard 
Techmical  Specifications  ISTS)  and 
other  acceptable  industry  practices. 
These  changes  more  clearly  define  the 
appljcahili'y  of  the  fire  protection 
Si  stems  and  define  the  actions  and 
compensatory  measures  to  be  taken  to 
ensure  the  safety  of  protected 
equipment. 

Basis  for  proposed  no  significatit 
hazartfs  consideration  determination: 
The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50  9i(c)-  10  CFR 
50  31  requires  that  at  the  Time  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92.  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50-91  and  10  CFR  50.92.  the 
licensee  has  performed  and  provided  the 
following  analysis: 

\RC  has  pro\ided  standards  fcir 
'Jptprmininfi  wh^fher  a  iignifirant  hazards 
consideranon  exist*  as  stat^-d  in  10  CFR 
50  92f>.  I  A  proposed  amendment  lo  aa 
operating  !K~.enfte  invuivps  no  sijtniftcaDi 
Kazards  considerations  if  operaiioo  of  the 
facility  in  accordance  with  ihf  proposed 


dmendment  would  aol  |1)  uivoive  a 
sianincanl  [nti^ase  in  the  probability  or 
consequerrces  of  an  arr>dent  prtvicmsty 
evaluated,  or  (2)  cr*8tp  the  p(j«sibiltty  of  a 
new  !jr  different  kind  of  acndent  from  an 
accident  previously  evaluatnd.  or  (3)  invilvp 
a  significant  re<j«ctiun  in  a  marK>n  of  safery 

1   This  proposed  amendment  does  not 
in-.ijlve  a  significant  increase  tn  the 
probability  or  conseqaencea  uf  an  accident 
proviously  evaluated  The  amendment  does 
nijl  mndity  or  intniduce  any  new  equipineni 
«.tr  sys'pfTis  not  p^e^^ouJly  analyxed  by  Ihe 
BKN  Final  Safety  Analysis  Report  IFSAB)  nor 
do  these  chanjtes  detele  or  de^rativ  any 
safety-related  equipment  currently  mstalied 
at  BFN  The  BWR  STS.  NRC  regulations. 
National  Fire  Prolechfjn  Aflsotiahon 
standards,  and  vender  return mendatiant  for 
HFN  were  used  as  guidance  in  prefiunn^ 
those  proposed  amendmeols  Ttu-ae  changes 
wJl  nut  change  the  Bf-'N  FSAK  au^ident 
analysis.  The  BI''N  FSAR  accident  iuialyiia 
envelopes  any  accident  scenanu  ihdt  could 
result  from  the  unplcmoniation  uf  tjhe 
proposed  amendment. 

Z  The  proposed  amendment  does  nut 
create  the  possibihty  of  a  new  or  different 
kind  of  acudent  from  an  accident  previously 
evaluated.  This  amendment  does  not 
mtroduce  any  new  equipment,  modification 
to  existing  equipment  or  any  adverse 
conditions  to  current  operating  practices  The 
operating  rcquiremonls,  procedures  or  modes 
of  system  operabiHty  are  not  degraded  as  a 
FTsuIl  of  these  changes.  Operating  limits  are 
not  effected  and  fiyrtems  are  not  challenged 
in  such  fashion  that  a  new  or  different 
accident  seen  an  o  would  be  cnfnted 

3.  The  proposed  amendment  does  ntit 
stanificantfy  reduce  the  margtn  of  safery 
Plant  safety  is  enhanced  by  providing  more 
ddlailcd  and  comprehensive  surveillance 
reqmrcmcntfi  to  ensure  fire  pmtection 
systems  are  capable  of  perfnrmtnR  Iherr 
intended  functions  Additional  LCOs  are 
provided  to  ensure  that  the  required  wifety- 
related  systems  and  safe  shutdown  systems 
have  adequate  fire  protectitm  The 
amendment  does  oot  invalidate  the  BFN- 
FS.\R  assumptions  and  analysts  tiod 
conforms  lo  the  mienl  of  the  General  Electric 
STS. 

The  ttaff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
dcter-iimalion  and  agrees  with  the 
licensee's  analysis  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
locution:  Athens  Public  Library.  South 
Street.  Athena,  Alabama  35611 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Aulbohty, 
4O0  Wea(  Summit  Hill  Drive,  Ell  B33. 
Knoxville,  Tennessee  37902. 

NRC  Assistant  Director:  Susaane 
Black 


Wolf  Creek  Nuclear  Operatiog 
Corporation,  kanaas  Gas  and  Electric 
Company.  iLansas  City  Power  ft  Light 
Company.  Kansas  Electric  Power 
Cooperative,  lnc«  Docket  No.  5D-4B2 
Wolf  Creek  Generating  Slatioo,  Coffey 
County,  Kansas 

Date  of  omendmenl  requesL 
December  2.  1987  as  supplemented 
February  18  and  August  2. 1968. 

Brief  description  of  amendment  In 
accordance  with  the  requirements  of  10 
CFR  73. .55,  the  licensee  submitted  an 
amendment  to  the  Physical  Security 
Plan  for  the  Wolf  Creek  Generating 
Station  to  reflect  recent  changes  lo  that 
regulation.  The  proposed  amendment 
would  modify  paragraph  2  F  of  Facility 
Operating  License  No  NPF-42  to  reqiiin^ 
compliance  with  the  revised  Plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4.  1986  f51  FR  27817  and 
27822).  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations.  "Physical  Protection  of 
Plants  and  Materials,"  to  clarify  plant 
security  requirements  to  afford  an 
increased  assurance  of  plant  safety.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
proposed  amendments  to  its  security 
plan  lo  implement  the  revised  provisiors 
of  10  CFR  73.55.  The  licensee  submitted 
its  revised  plan  on  December  2,  1986. 
with  additional  information  on  February 
18  and  August  2, 1968.  lo  satisfy  the 
requlremenls  of  the  amended 
regulations.  The  Commission  proposes 
to  amend  the  license  to  reference  the 
revised  plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations. 
Ihe  Commission  irKlicaied  that  it  was 
amending  its  regulations  "to  provide  a 
more  safety  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection'  and  that  the 
"Commission  believes  ihal  the 
clarificalton  and  refinement  of 
requirements  as  reflected  m  these 
amendment  is  appropriate  because'  lhe> 
afford  an  increased  assurance  uf  plant 
safety." 

The  Commission  has  provided 
guidance  concerning  Ihe  application  of 
the  cnleria  fur  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  Bignificani  hazards 
considerations  and  examples  of  actions 
involving  significant  hazards 
considerations  (51  FR  77501.  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (vii)  "a  change  lo  conform  a 
license  to  changes  in  the  regulation*!. 
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where  the  hcense  change  results  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations." 
For  the  foregoing  reasons,  the 
Commission  proposes  to  determine  that 
the  proposed  amendment  involves  no 
significant  hazards  consideration. 

Local  Pubhc  Document  Room 
location:  Emporia  State  University. 
WilUam  Allen  While  Library.  1200 
Commercial  Street.  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Libraiy,  Topeka,  Kansas. 

Attorney  for  licensee:  )ay  Silberg, 
Esq..  Shaw.  Pitlman.  Potts  and 
Trowbridge,  2300  N  Street.  NW.. 
Washington,  DC  20037. 

SRC  Project  Director  ]ose  A.  Calvo 

Yankee  Atomic  Electric  Company 
Docket  No.  50-029  Yankee  Nuclear 
Power  Station,  Franklin  County. 
Massachusetts 

Date  of  amendment  request-  August 
11. 1988 

Dt'schption  of  amendment  request 
The  proposed  amendment  would  delete 
references  to  specific  values  of  boron 
concentration  and  to  the  requirement  for 
an  inverse  count  rale  multiplication 
measurement  under  staled  conditions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determinina  whether  a 
significant  hazards  determination  exists 
as  staled  in  10  CFR  50,92{c)  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  nol:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensees  analyses  contained  in 
the  August  11,  1988  letter  states  the 
following: 

This  change  is  reqiested  tn  order  to  replace 
reference  to  a  specific  value  with  a  more 
g<^nerali7.ed  form  which  wtll  meet  the  LCO 
requirement,  and  to  delete  a  surveillance 
requirement  in  Mode  6  which  is  unnecessary. 
As  such,  this  proposed  change  would  not: 

1.  Involve  a  significant  increase  In  the 
probability  or  consequences  of  an  accident 
previously  evaluated-  This  change  will  nol 
increase  significantly  the  probability  or 
consequence*  of  an  accidcnl  as  the 
shutdown  margin  of  the  core  will  continue  to 
be  adequately  monitored  and  sufiicient 
control  to  preclude  inadvertent  cnhcality 
already  exists. 

Z.  Create  the  possibility  of  new  or  different 
kind  of  accident  from  any  previously 
analyzed:  This  modification  only  provides  an 


administrativG  wording  change  and  deletes 
an  unnecessary  surveillance  requirement 
Therelore.  it  does  not  create  the  possibility  of 
e  new  or  different  kind  of  an  accident 
because  it  does  not  modify  plant  operation. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety  This  modification  only 
provides  an  adminrstrative  wording  change 
and  deletes  an  unnRcesear^-  surveillance 
requirement  which  does  not  affect  the  safety 
margins  which  currently  exist  dunng  Mode  6 
operation.  Thus,  this  change  does  not  involve 
a  reduction  in  s  margin  of  safety. 

Based  on  the  considerations 
contained  herein,  it  is  concluded  that 
there  is  reasonable  assurance  that 
operation  of  the  Yankee  plant, 
consistent  with  the  proposed  Technical 
Specifications,  will  not  endanger  the 
health  and  safety  of  the  public.  This 
proposed  change  has  been  reviewed  by 
the  Nuclear  Safety  Audit  and  Review 
Committee. 

The  staff  has  reviewed  the  licensee's 
analysis  and  agrees  with  it.  Therefore, 
we  conclude  that  Ihe  amendment 
satisfies  the  three  criteria  listed  in  10 
CFR  50.92.  Based  on  that  conclusion  the 
staff  proposes  to  make  a  no  significant 
hazards  consideration  determination. 

Local  Public  Document  Room 
location:  Greenfield  Community  College. 
1  College  Drive.  Greenfield. 
Massacusetts  01301. 

/l//o/77ey /or /;censfe.- Thomas  Dignan. 
Esquire,  Ropes  and  Gray.  225  Franklm 
Street.  Boston.  Massachusetts  02110, 

NRC  Project  Director  Richard  H, 
Wessman 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACIUTY* 
OPER.\TlNG  LICENSE 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  1.  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  heanng  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 


Commission  has  determined  that  these 
amendments  satisfy  the  critena  for 
categorical  exclusion  m  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51-22(bl.  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provibion  in  10  CFR  5M2(bl  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  |1)  the  applications  for 
amendments.  (21  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Ejivironmental  .Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street,  NW..  W^ashmglon.  DC 
and  at  the  local  public  document  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.  S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Director,  Division  of  Reactor  fVojects. 

.Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528.  STN  50-529 
and  50-530  Palo  Verde  Nuclear 
Generating  Station,  Unit  1. 2.  and  3. 
Maricopa  County.  Arizona 

Date  of  application  for  amendments: 
April  B,  1988 

Brief  descriptwn  of  amendments:  The 
Amendments  revise  Technical 
Specifications  3/43.3.8.  Radioactive 
Gaseous  Effiuenl  Monilonng 
Instrumentation,  and  3/4.11.2.5. 
Explosive  Gas  Mixture,  to  modify  the 
monitonng  requirements  for  hydrogen 
and  oxygen  in  the  waste  gas  holdup 
system. 
Date  of  issuance:  September  6. 1988 
Effective  dale:  September  6. 1988 
Amendment  Nos.:  3a  23  and  12 
Facility  Operating  License  Nns.  NPF- 
41.  NPF-51  and  NPF'74.  Amendments 
change  the  Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register  June  1.  1988(53  FR  20040).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluaton  dated  September  6, 1988. 

No  significant  hazards  consideration 
comments  receii'ed:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library, 
Business  and  Science  Division.  12  East 
McDowell  Road,  Phoenix.  Arizona  85004 
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Baitimore  Gas  and  Electric  Company, 
Docket  Nos.  5D-3I7  and  S0-3U,  Calvert 
Cliffs  Nuclear  Power  Plant.  Unit  .\o6. 1 
and  2.  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
[,.ne  13. 19d6  as  supplemented  on 
.August  a.  1S88. 

Bnef  description  of  amendments:  The 
proposed  amendjneata  would  change 
the  Technjcai  SpecificaUoos  (TS)  as 
follows- 

1.  Modify  the  Units  1  and  2  TS 
requiremenl  B.2.  "Organization,"  by 
incorporaMns  the  changes  recommended 
m  the  NRC  (jenenc  Letter  88-06. 
Removal  of  Orsanization  Charts  from 
Technii:al  Specification  Administrative 
Control  Requirements,"  by: 

a  deleting  the  opstanization  charts  of 
7S  Figures  6.2.  1,  "Management 
Organization  Chart  •  Calvert  Cliffs 
.Nuclear  Power  Plant  -  Baltimore  Gas  A 
Electric  Company."  and  6.2-2. 
Orgaiuzation  Chart  (Two  Unit 
Operation)  •  Calvert  Cliffs  Nuclear 
Power  Plant  -  Baltimore  Gas  a  Electric 
Company."  and  replacing  them  with  a 
TS  6^1.a  requirement  to  efltabhsb 
onsjte  and  otfsite  organizations  with 
lines  of  authority,  responsibility  and 
commumcatioD  defined  and  documented 
in  Chapter  12  of  the  Updated  Fi.idl 
Safely  Analysis  Report  (UFSAR)  as 
grgamzation  charts  for  all  management 
levels,  intermediate  levels  and  operating 
oi^amzation  positions: 

b  derming  the  responsibilities  of  the 
Manager  •  Calvert  Cliffs  .Nuclear  Power 
Plant  and  the  Vice  Presi:lent  -  Nuclear  in 
TS  8,2,1, b  andc: 

c.  add  TS  8  2.1  d  to  provide  all 
training,  health  physics  and  quality 
assurance  staff  members  with 
independence  from  but  reportability  to 
o.isile  management: 

d.  specifying  m  TS  6,2.2,  "Unit  Staff," 
the  staffing  positions  required  to  hold 
operator  licenses  as  was  previously 
reflected  in  TS  Figure  5  2,2. 

e.  adding  a  new  TS  6.2.1.a  requirement 
to  establish  and  document  the  lines  of 
duthonty,  responsibility  and 
communication  in  Chapter  12  of  the 
UFS.-VR  through  functional  descriptions 
uf  departmental  responsibilities  and 
.^■elationships,  and  job  descriptioni  of 
depdrtmental  responsibilities  and 
reiationships  and  job  descriptions  for 
key  personnel  positions.  Change  1  e 
would  become  effective  90  days 
f.iilowtng  the  effective  date  for  changes 

1  a  through  d. 

2.  Make  changes  to  the  Units  1  and  2 
TS  6,1.  "Responsibility,"  6.5.1,  "Plant 
Operations  and  Safely  Review 
Committee  (POSRC),"  6  B.  "Procedures." 
8,16.  "Process  Control  Program,"  and 
B  17.  "Offsite  Dose  Calculation  Manual 


lOIXXj,"  to  reflect  the  changes  in 
r  imenclature  of  (a)  the  title  Manager  - 
Nuclear  Operations  to  the  new  title  of 
Manager  -  Calvert  Cliffs  Nuclear  Power 
Plant  and,  (b)  the  title  of  General 
S'jpe.-visor  -  Operations  to  the  new  title 
of  General  Supervisor  -  Nuclear 
Operations. 
Date  of  issuance-  August  31.  1Q68 
Effective  dote  Septpmt>er  1,  19fl8 
Amendment  Sos-  1 31  and  1 1 2 
Fac:;:t;'  Opemlirg  License  Nos.  DPR- 
5J  an^i  0PH-6S  .Amendments  revised  the 
Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register  July  27,  19*8  (5.1fT<282S3)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Fvaluation  dated  Augii.st  31. 1988. 

A'o  significant  horards  consideration 
c.nmtnents  received:  No 

Uical  Public  Document  Room 
location-  Calvert  Cotrnty  Library,  Prince 
Frederick.  Maryland. 

Boston  Ediaon  (Company.  Docket  No,  50- 
2S3,  Pilgiim  Nuclear  Power  Station. 
Plymouth  County,  NCaaeacbuaelts 

Dote  of  opplicxitmn  fnr  amendment: 
lune  30,  1988 

Brief  Description  of  amendment  The 
amendment  changed  the  degraded 
voltage  trip  and  alarm  setpoints  based 
on  a  recent  analysis  of  the  electrical 
power  distribution  system  for  Pilgrim 
Station  The  installation  of  newer,  more 
reliable  and  higher  quality  solid  state 
relays  allows  the  revised  setpoints  to  be 
used. 

Date  of  issuance:  September  B.  1988 

Effective  date:  September  8,  1988 

Amendment  No.:  120 

Facility  Operating  License  Nu.  DPR 
35:  Amendment  revised  the  technical 
specifications. 

Date  of  initial  notice  in  Federal 
Register  (53  FR  28284)  July  27.  19(«   1  he 
Commission  s  related  evaluation  on  the 
amendment  is  contained  in  a  Safety 
Evaluation  Report  dated  September  8. 
1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street.  Plvmouth.  Massacbuaetts 
02360. 

Boston  Ediaon  Company  Docket  No  50- 
293.  Pilgrim  Nuclear  Power  Station. 
Pljinoiith  County,  Massadnisetts 

Dote  of  application  for  amendment: 
May  20,  1987 

lirief  Description  of  amendment  This 
amendment  consista  of  changes  to  the 
Technical  Specifications  regarding  the 
surveillance  lest  frequency  lor  ATWS 
RPT/AiU  inBtruments. 

Dote  of  issuance:  September  8, 1988 


Effective  date:  September  8. 1988 

Amendment  So.:  121 

Facility  Operating  License  No.  DPH- 
35:  Amendment  revised  the  Technical 
Specifications 

Date  of  initial  notice  in  Federal 
Register  April  6. 1988  (53  FR  11385)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  m  a  Safety 
Evaluation  dated  September  8.  Itttta, 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street.  Plymouth.  Massachusetts 
02.1fi<) 

Carolina  Power  A  Light  Company,  et  al.. 
Docket  .No.  50-100,  Sheoroo  Harris 
Nuclear  Power  Plant,  Unit  1.  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  applicabon  for  timendmenL 
May  10. 1988 

Brief  description  of  amendment  The 
amendment  revises  the  operabilily 
requirements  of  Technical  Specification 
3.3.3.7.  Chlunne  Detection  Systems.  The 
current  specification  requires  two 
independent  chlorine  detector  trains  to 
be  operable  in  all  modes  with  each  train 
consisting  of  a  detector  al  each  control 
room  ventilation  system  intake  and  two 
detectors  at  the  chlorine  storage  area. 
I'he  change  requires  the  detectors  at  the 
chlorme  storage  area  to  be  operable 
only  when  there  is  Uquified  chlorine  in 
amounts  in  excess  of  20  pounds  stored 
at  the  chlorine  storage  area. 

Dale  of  issuantx.  August  23.  It)fl8 

Effective  dale:  August  23.  1988 

Amendment  No.:  8 

Fuatity  Operating  License  No.  NPF- 
t>3.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  FaderaJ 
Register  |une  21,  1988  |S3  FR  23324).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  23, 1968 

No  signtfit^ant  hazards  consideration 
comments  received:  No 

Attorney  for  the  Licensee:  R,  F.  lones. 
General  Counsel.  Carolina  Power  A 
Light  Company.  P.O.  Box  1551.  Raleigh. 
North  Carolina  27602 

Local  Public  Document  Room 
location:  Richard  B.  Harrison  Ijbrary, 
1313  New  Bern  Avenue,  Raleigh.  North 
Carolina  27610 

Cummonwealth  Edisuo  Company, 
Docket  Nos  50-373  and  50-374.  LaSalle 
County  Station,  Units  Nos.  1  and  2, 
l^Salle.  County,  Illinois 

Date  of  application  for  amendments: 
April  26  and  May  31. 1988 

Description  of  amendments  request 
These  amendments  provide  additional 
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requirements  for  monitoring  core 
performance  and  other  actions  to  be 
taken  by  the  reactor  operator  in  the  high 
power/low  flow  region  of  the  power  to 
flow  map.  The  Unit  1  amendment  also 
deleted  License  Condition  2.C(34)  which 
is  now  obsolete. 

Dale  of  Issuance:  September  7, 1988 

Effective  Dale:  September  7, 1988 

Amendment  Nos:  80,  40 

Facility  Operating  License  Nos.  NPF- 
11  and  NPF  18:  Amendments  revised  the 
Technical  Specifications  for  NPF-11  and 
NPF18  and  deleted  a  License  Condition 
in  NPF-Il. 

Date  of  initial  notice  in  Federal 
Regisrer  June  1, 1968  (53  FR  20511)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evalution  dated  September  7, 1988 

No  Significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Ptiblic  Library  of  Illinois, 
Valley  Community  College.  Rural  Route 
No.  1.  Ogelsby,  Illinois  81.148. 

GPU  Nuclear  Corporation,  at  al..  Docket 
Nos.  50-289  and  50-320.  Three  Mile 
Island  Nuclear  Stahon.  Units  1  and  2, 
Dauphin  County.  Pennsylvania 

Date  of  application  for  amendment 
July  8. 1988 

Brief  descj-iplion  of  amendments:  The 
amendments  modified  paragraph  2,c.(3} 
of  License  No.  DPR-50  and  paragraph 
2.D  of  License  .No.  DPR  73  to  require 
camphance  with  the  amended  Physical 
Security  Plan.  This  Plan  was  amended 
to  conform  to  the  requirements  of  10 
CFR  73.55.  Consistent  with  the 
provisions  of  10  CFR  73.55.  search 
requirements  must  be  implemented 
within  60  days  and  miscellaneous 
amendments  within  180  days  from  the 
effective  date  of  these  amendments 

Date  of  issuance:  September  2. 1988 

Effective  date:  September  2, 1988 

Amendment  Nos.:  145  (for  DPR-50) 
and  31  (forDPR-73) 

Facility  Operating  License  Nos.  DPR- 
SOund  DPR-73.  Amendments  revised  the 
licenses. 

Date  of  initial  notice  in  Federal 
Register  June  22, 1988  (53  FR  23470).  The 
Commission's  related  evaluation  of  this 
amendment  is  contained  in  a  letter  to 
GPU  Nuclear  Corporation  dated 
September  2. 1988  and  a  Safeguards 
Evaluation  Report  dated  September  2. 
1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania. 
Walnut  Street  and  Commonwealth 
Avenue.  Box  1601.  Harrisburg. 
Pennsylvania  17105. 


Gulf  States  Utilities  Company.  Docket 
No.  50-4S«.  River  Bend  Station,  Unit  1 
West  Feliciana  Parish,  Louisiana 

Dote  of  amendment  request  May  31. 
1988. 

Brief  description  of  amendment  The 
amendment  adds  Action  requirements  to 
Technical  Specification  3.1.3.1  in  the 
event  that  the  scram  discharge  volume 
vent  and/or  drain  valves  become 
inoperable. 

Dale  of  issuance:  August  29.  1988 

Effective  date:  August  29. 1988 

Amendment  No.:  26 

Facility  Operating  License  No.  NPF- 
4'.  The  amendment  revised  the 
Technical  Specificatians, 

Date  of  initial  notice  in  Federal 
Register  July  27, 1988  (53  FR  28288).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  29, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department.  Louisiana  Stale  University. 
Baton  Rouge.  Louisiana  70803 

Gulf  States  Utilities  Company.  Docket 
No.  50-458,  River  Bend  Station,  Unit  1 
West  Feliciana  Pansh,  Louisiana 

Dote  of  amendment  request  June  21. 
1988 

Brief  description  of  amendment  This 
amendment  deleted  Figure  B.2.I  1.  River 
Bend  Station  Organization  and  Figure 
6.2.2-1.  River  Bend  Station  Organization 
from  the  Technical  Specifications  (TS) 
and  replaced  them  with  a  narrative 
description  of  the  River  Bend  Nuclear 
Group  organization  structure  functional 
requirements  in  Section  6.2.1  and  unit 
staff  qualificalions  in  Sectioa  6.2.2  of  the 
TSs.  This  amendment  also  deletes  a 
duplicative  address  for  correspondence 
in  Section  6,9.1.6  of  the  TS 

Date  of  issuance:  August  29. 1988 

Effective  date:  August  29. 1988 

Amendment  No.:  27 

Facility  Operating  License  No.  NPF- 
47.  The  amendment  revised  the 
Technical  Specifications. 

Dale  of  inilial  notice  in  Federal 
Register  July  27. 1988  (53  FR  28290).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  29. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University. 
Baton  Rouge.  Louisiana  70803 


Gulf  States  Utilities  Company,  Docket 
No.  50^158,  River  Bend  Station,  Unit  1 
West  FeUciana  Pariah.  Louisiana 

Dale  of  amendment  rf'quest  .May  25. 
1988  as  supplemented  July  6, 1988. 

Brief  description  of  amendment  The 
amendment  delays  the  unpiementation 
of  neutron  flux  monitoring  system 
modificauons  from  prior  to  startup  from 
the  second  refueling  outage  until  a 
refuelmg  outage  following  the  issuance 
of  the  NRC  staffs  safety  evaluation  of 
the  Boiling  Water  Reaclor  Owners 
Group  Topical  Report,  "Position  on  .NRC 
Regulatory  Guide  1  97.  Revision  3. 
Requirements  for  Posi-AccidenI  Neutron 
Monitoring  System, "  NEDO-31558. 
March  1988. 

Dote  of  issuance:  August  29. 1988 

Effective  dale:  August  29. 1988 

.Amendment  No.:  28 

Facilily  Operating  License  No.  NPF- 
47.  The  amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register  July  27. 1988  (53  FR  28288).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  .Safety 
Evaluation  dated  August  29. 1988 

No  significant  hazards  consideration 
comments  received:  .No. 

Local  Pahlic  Document  Roam 
location:  Gnvemment  Documents 
Department.  Louisiana  State  University. 
Baton  Rouge,  Louisiana  70803 

Illinois  Power  Company  Docket  No.  50- 
461,  Clinton  Power  Slabon,  Unit  J 
DewitI  County,  lUinoia 

Date  of  application  far  amendment 
February  5, 1988.  as  supplemerded  July 
27.  1988. 

Description  of  amendment  request 
The  proposed  change  will  increase  the 
trip  setpoint  and  allowable  value  for 
turbine  building  temperature  monitors. 

Date  of  issuance:  September  2. 1988 

Effective  date:  September  2. 1988 

Amendment  No.:  9 

Facility  Operating  License  No.  NPF- 
e2.  Amendment  revised  the  Technical 
Specifications. 

Dale  of  inilial  notice  in  Federal 
Register  April  6. 1988  (53  FR  11372).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  2, 19Ba 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library.  120  West  Johnson  Street 
Clinton.  Illinois  61727 

Maine  Yankee  Atomic  Power  Company . 
Docket  No  50-309.  Maine  Yankee 
Atomic  Power  Station.  Lincoln  County, 
Maine 

Dole  of  application  for  amendment: 
June  29.  1988. 
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Bripf  description  of  amendment: 
Modificalion  of  Technical  SpeciRcatJon 
3  12.    Station  Service  Power '.  which 
provides  limiting  conditions  for 
operation  for  the  electric  power  system. 

Date  of  issuance:  September  7,  1988 

Effective  date:  September  7, 1988 

Amendment  No.:  106 

Facility  Operating  License  So.  DPR 
M.  Am.endment  revised  the  Technical 
Specifications. 

Date  of  imtiul  notice  m  Federal 
Register  |uly  27.  1988  (53  FR  28291).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
E\  aluaiion  daied  September  7. 1988. 

.\'o  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
l.xation:  Wiscasset  Public  Library.  High 
Street.  P  O.  Box  387.  Wiscasset.  Maine 
04578, 

Paciric  Gas  and  Electric  Company, 
Docket  Noa.  50-275  and  50-323.  Diablo 
Canyon  Nuclear  Power  Plant,  (jnita  1 
and  2,  San  Luis  Obispo  County, 
California 

Dale  of  application  for  amendments: 
April  18.  1988. 

Brief  description  of  amendments:  The 
amendments  revise  Sections  2.2.1.  3.3.1, 
4,3  1  and  the  associated  bases  of  the 
Technical  Specifications  to  allow  a 
turbine  trip  without  a  reactor  Inp  below 
50  percent  thermal  power. 

Date  of  Issuance:  August  28, 1988 

Effective  date:  August  28. 1988 

.Amendment  Xjs:  30  and  29 

Facility  Operating  Licenses  Nos. 
DPR  eo  and  DPR.a2:  Amendments 
revised  the  Technical  Specifications 

Date  of  initial  notice  m  Federal 
Register  July  13, 1988  153  FR  285291  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  28,  1988, 

.\'o  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library,  Government 
Documents  and  Maps  Department,  San 
Luis  Obispo,  California  93407 

Pacific  Gas  and  Electric  Company. 
Docket  Noa.  50-275  and  50-323,  Diablo 
Canyon  Nudeai  Power  Plant.  Units  1 
and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
October  29,  1986  as  supplemented  luly  5. 
1988. 

Brief  description  of  amendments  The 
amendments  change  the  Technical 
Specifications  to  decrease  the  maximum 
closure  time  for  the  containment 
vacuum/pressure  relief  valves  from  10 
seconds  to  5  seconds.  The  issuance  of 


these  amendments  resolves  license 
conditions  2.C.(6|g  for  Unit  1  and  Z.C(5)b 
for  Unit  2, 

Date  of  Issuance:  August  29, 1988 

Effective  date:  August  29, 19B8 

Amendment  Nos:  31  and  30 

Facility  Operating  Licenses  i\os. 
DPR-BO  and  DPR  82:  Amendments 
revised  the  Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register  August  12, 1987  (52  FR  29925) 
The  |uly  5, 1988,  submittal  clarified 
certain  aspects  of  the  original  request, 
but  the  substance  of  the  changes  noticed 
in  the  Federal  Register  and  the  proposed 
no  significant  hazards  determination 
were  not  affected.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
August  29, 1988, 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  R/jom 
location:  California  Polytechnic  Stale 
University  Library.  Government 
Documents  and  Maps  Department.  San 
Luis  Oliispo,  California  93407 

Philadelphia  Electric  Company.  Public 
Service  Electric  and  Gas  Company 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Docket  Nos,  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Unit  Nos, 
2  and  3.  York  County,  Pennsylvania 

Date  of  application  for  amendments: 
December  1,  1988  and  December  16, 1987 

Brief  description  of  amendments: 
These  amendments  modified  and 
combined  paragraphs  2.C.(4)  and 
2.C.|4l(c)  of  Facility  Operating  License 
DPR -44  for  Unit  2  and  modified  and 
combined  paragraphs  2.C.(3)  and 
2.C.(3||c)  of  Facility  Operating  License 
DPR-56  for  Unit  3  to  require  compliance 
with  the  amended  Physical  Security 
Plan.  This  Plan  was  amended  to 
conform  to  the  requirements  of  10  CFR 
73.55.  Consistent  with  the  provisions  of 
10  CFR  73.55,  search  requirements  must 
be  implemented  within  80  days  and 
miscellaneous  amendments  within  180 
days  from  the  effective  date  of  this 
amendment- 
Dote  of  issuance:  August  25, 1968 
Effective  date:  August  25. 1988 
Amendments  Nos.:  135  and  138 
Facility  Operating  License  Nos.  DPR- 
44  and  DPR  5fi:  Amendments  revised  the 
license 

Date  of  initial  notice  in  Federal 
Register  lune  29,  1988  (53  FR  24514).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  letter  to 
Philadelphia  Electric  Company  dated 
August  25, 1988  and  a  Safeg>iard» 
Evaluation  Report  dated  August  25, 
1988. 


No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  Stale  Library  of  Pennsylvania, 
Education  Building,  Commonwealth  and 
Walnut  Streets,  Harrisburg, 
Pennsylvania  17126. 

Public  Service  Electric  ti  Gas  Comp«n> . 
Docket  No.  50-3S4,  Hope  Creek 
Generating  Station,  Salem  County,  Now 
lersey 

Dale  of  application  for  amendment' 
September  2, 1987 

Brief  description  of  amendment-  This 
amendment  modified  the  Technical 
Specification  rod  block  monitor  (RBM) 
surveillance  requirement  to  change  the 
time  when  RBM  channel  functional  tests 
to  demonstrate  operability  of  the  RBM 
channels  are  required  lo  be  performed. 

Date  of  issuance:  August  29, 1988 

Effective  dote:  August  29, 1988 

Amendment  No.  18 

Facility  Operating  License  No.  NPF- 
57.  This  amendment  revised  the 
Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register  October  7. 1987  |52  FR  37552), 
rhe  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  29, 1988 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  lersey 
08070 

Public  Service  Electric  &  Gas  Company. 
Docket  Nos.  50-272  and  50-311,  Salem 
Generating  Station,  Unit  Nos.  1  and  2, 
Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
May  3, 1986 

Brief  description  of  amendments:  The 
amendments  changed  Technical 
Specification  4.8.2.5  2.e  to  remove  the 
requirement  lo  perform  both  a  battery 
service  test  and  a  battery  performance 
discharge  test  during  certain  plant 
shutdowns. 

Date  of  issuance:  August  29. 1988 

Effective  date:  August  29, 1988 

Amendment  Nos.  88  and  61 

Facility  Operating  License  Nos.  DPR 
70  and  DPR-75:  These  amendments 
revised  the  Technical  Specifications 

Date  of  initial  notice  in  Federal 
RegUter  July  27, 1988  153  FR  28294).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  29.  1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library.  112 
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West  Broadway,  Salem,  New  Jersey 

08079 

Southern  California  Edison  Company,  el 
al,.  Docket  No*.  50-206,  50-361  and  50- 
362,  San  Onofre  Nuclear  Generating 
Station,  Units  1,  2  and  3,  San  Diego 
County,  California 

Date  of  application  for  lunendmenls: 
December  14, 1987 

Brief  description  of  omendiaents:  The 
amendments  approve  a  minor  change  in 
the  location  of  a  vital  area  boundary. 
Date  of  issuance:  August  25, 1988 
Effective  date:  August  25, 1.98S 
Amendment  Nos.:  107,  55  and  68 
Provisional  Operating  License  No. 
DPH-I3  and  Facility  Operating  License 
Nos.  NPFIO and NPF-IS:  Amendments 
revised  the  operating  licenses. 

Date  of  initial  notice  in  Federal 
Regisler  |une  15, 1988  (53  FR  22407).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  Safeguards 
Evaluation  Report  which  is  being 
withheld  from  public  disclosure  under 
the  provisions  of  10  CFR  73.21  since  it 
contains  safeguards  information. 

No  significant  hazards  consideration 
comments  received:  No  commeins. 

Local  Public  Document  Room 
location:  General  Library,  University  of 
California,  Post  Office  Box  19557,  Irvine, 
California  92713. 

Southern  California  Edison  Company,  el 
al„  Docket  Nos,  50-206,  50-361  and  50- 
3ti2,  San  Onofre  Nuclear  Generating 
Station,  Units  1,  2  and  3,  San  Diego 
County,  California 

Date  of  application  fur  amendments: 
December  2. 1986,  as  supplemented 
December  16  1987  and  April  22. 1986, 

Brief  description  of  amendments:  The 
amendments  modified  the  licenses  to 
require  compliance  wth  the  amended 
Physical  Security  Plan.  The  Plan  was 
amended  to  conform  lo  the  requirements 
of  10  CFR  75.55. 

Dote  of  issuance:  September  8. 1988 

Effective  dote:  September  6. 1988. 
Consistent  with  tiie  provisions  of  10  CFR 
73.5B.  search  requirements  within  180 
days  from  the  effective  date  of  this 
amendment. 

Amendment  Noa.:  108,  67  and  58 

Provisional  Operating  License  No. 
DPR-13  and  Facility  Operating  License 
Nos.  NPF-10  and  NPF-IS:  Amendments 
revised  the  operating  licenses. 

Date  af  initial  notice  in  Federal 
Register  lune  29, 1988  (53  FR  24516).  The 
Conunissian's  related  evaluation  of  the 
amendments  is  contained  in  a  letter  lo 
Southern  California  Edison  and  a 
Safeguards  Evaluation  Report  both 
daled  September  6, 1988, 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Boom 
locaUon:  General  Library.  University  of 
California.  Post  Office  Box  19687.  Irvine. 
California  92713. 

Southern  California  Edison  Company,  et 
aL  Docket  Nos.  S0-3EI  and  50-362,  San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3.  San  Diego  County. 
California 

Date  of  application  for  amendments: 
April  27. 1984,  May  12,  November  4  and 
December  14, 1987,  as  supplemented 
Apnl  14.  May  6.  and  )une  3. 1968. 

Brief  description  of  amendments: 
These  amendments  revise  the  following 
Technical  Specifications  (TS)  3,1.38, 
"Regulating  CEA  Insertion  Limits, '  TS 
3.1,3,7.  "Part  Length  CEA  Insertion 
Limits."  TS  3,10.2.  "Croup  Height, 
Insertion  and  Power  Distribution 
Limits,  ■  and  Bases  3/4.1.3.  "Movable 
Control  Assemblies";  TS  3/4.3.2. 
"Engineered  Safety  Features  Actuation 
System  Inslrumentatlon";  and  TS  3/ 
4,4.11).  "Reactor  Coolant  Gas  Vent 
System." 

Dale  af  issuance:  Auguat  3, 1988 

Effc-ctne  date:  August  3, 1988 

Amendment  Nos.:  64  and  53 

Facility  Operating  License  Nos.  NPF- 
IO and  NPF-15:  Amendments  revise  the 
Technical  Specifications. 

Dole  of  initial  notice  in  Federal 
Register  lune  4, 1985  (50  FR  23550), 
March  9, 1988  (53  FR  7601)  and  March 
23,  1988  (53  FR  9516),  (The  fune  4,  19S5 
notice  inadvertently  identified  the 
application  dates  as  December  9, 1983 
and  April  27, 1984,  The  application  was 
submitted  by  letter  dated  April  27, 1984 
The  December  9  letter  is  correspondence 
of  a  related  nature,  not  an  application 
for  amendment.)  Submittals  by  the 
licensee  following  issuance  of  the  initial 
notices  provided  supplemental 
information;  they  did  not  change  the 
initial  proposed  determination  of  no 
significant  hazards  consideration.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  3, 1988, 

No  significant  hazards  consideration 
comments  received:  No, 

Local  Public  Document  Room 
location:  General  Library,  University  of 
California,  P,0,  Box  I9B57,  Irvine. 
California  92713 

Tennessee  Valley  -Authority.  Dockets 
.Nos.  50-259,  50-2BO  and  50-296,  Browns 
Ferry  Nucleer  Plant,  L'nits  I,  2  and  3, 
Limestone  County,  .-Xlabama 

Date  of  application  for  amendments: 
April  20. 1988  (TS  239) 

Brief  description  of  amendments:  The 
amcndmenta  modify  Technical 
Specification  Section  3,4.  Slandbjr 


Liquid  Control  System,  to  allow  the  use 
of  enriched  sodium  pentaborate. 

Dale  of  issuance:  September  Z.  1968 

Effective  date:  September  2. 1988.  and 
shall  be  implemented  within  60  days 

Amendments  Nos.:  154, 150. 125 

Facility  Operating  Licenses  Nos. 
DPR-33.  DPR-52  and  DPR-63: 
Amendments  revised  the  Technical 
Speafications, 

Date  of  initial  notice  m  Federal 
Register  )u,^e  29, 1988  (53  FR  245161.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  m  a  Safety 
Evaluation  daled  September  2, 1986. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  .Alabama  35611. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority. 
400  West  Summit  HiU  Drive.  Ell  0)3. 
Knoxville,  Tennessee  37902. 

NRC  Assistant  Director:  SuKanne 
Black 

Tennessee  Valley  .iKutJiorily,  Docket 
Nos,  50-327  and  50-328.  Sequoyah 
Nuclear  Plant.  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
April  17, 1987,  June  2. 1987,  and  June  19, 
1988  (TS  87-07,  87-31  and  87-25) 

Brief  description  of  amendments:  The 
amendments  are  to  Sections  3. 
Instrumentation,  and  6,  Containment 
Systems,  of  the  Sequoyah  Units  1  and  2 
Technical  Specifications  (TS),  The 
changes  are  the  following:  (1 )  correct 
errors  in  Tab)es  3,3-7  and  4,3-4  on 
seismic  monitoring  instrumentation,  (2) 
de)ele  references  to  the  nonexistent 
Section  6.9.1.13.b  from  two  Action 
statements  for  radioactive  effiuent 
instrumentation  and  (3)  adj  a 
surveiilance  requirement  for 
containment  isolation  on  the 
containment  vacuum  relief  valves. 

Date  of  issuance:  September  1. 1988 

Effective  date:  September  1, 1988 

Amendment  Nos.:  81,  72 

Facility  Operating  Licenses  Nos. 
DPR-77  and  DPR-79.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register  July  29, 1967  (52  FR  28388). 
November  4. 1987  (52  FR  42369).  and 
April  20.  1988  (53  FR  13020), 
respectively.  "The  Commission's  related 
c\aluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  daled 
September  1,1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Roam 
location:  Chattanooga-Hamilton  County 
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Library  1001  Broad  Street,  Chattanooga, 
Tennessee  37402- 

V'ir^nia  Electric  and  Power  Companv.  el 
al..  Docket  No.  50-338,  North  Anna 
Power  Station,  L'ait  No.  1,  Louisa 
County.  Virginia 

Date  of  apphcotion  for  amendment: 
January  14. 1986 

Brief  description  of  amendment  This 
amendment  chanijed  the  NA-1  TS  to 
aiiow  the  widening  of  the  axial  flux 
difference  bands  from  the  current 
±5''^  abodt  a  target  value  to  -*-6^  to  - 
15%  at  100%  power  and  -^20'^  to  ■Z&%  at 
D^fe  power.  The  implementation  of  the 
relaxed  power  distribution  control 
methodology  is  intended  for  application 
m  the  latter  part  of  the  NA-1  Fuel  Cycle, 
The  amendment  is  effective  for 
forthcoming  fuel  cycles  based  on 
VEPCO'g  submittal  of  the  NA-1  core 
surveillance  report  to  the  NRG  on  a 
cycleby-cycle  basis  (Cycle  7,  Cycle  8. 
etc.). 

Date  of  issuance:  September  7. 1988 

Effective  date:  September  7. 1988 

Amendment  No.:  105 

Facility  Operating  License  i\'o.  NPF-4: 
Amendment  revised  the  Technical 
Specifications 

Date  of  initial  notice  in  Federal 
Register  May  18,  1988  (53  FR  17794)  The 
Commission  s  related  evaluation  of  ihe 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  7. 1988. 

So  significant  hazarrJs  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library. 
Manuscripts  Department,  University  of 
Virginia,  Chartottesvilie.  Virginia  22901. 

Washington  Public  Power  Supply 
System.  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  applications  for  amendment 
April  21,  1987  and  May  10,  1988. 

Brief  description  of  amendment  The 
amendment  revises  Sections  6,5  1,2  and 
6  8  2  of  the  Technical  Specifications  to  » 
reflect  changes  of  position  titles  and 
changes  in  responsibilities  of  designated 
positions  Organization  charts  are 
removed  from  the  Technical 
Specifications  and  typographical  errurs 
in  the  index  to  the  Technical 
Specifications  are  corrected 

Date  of  issuance:  September  8.  1988 

Effective  date:  September  8.  1988 

Amendment  So.:  63 

Facility  Operating  License  No.  NPF- 
21  .Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  9.  1987  (52  FR 
34021),  A  second  notice  was  published 
on  July  13,  1988  (53  FR  26535).  The 


Commission's  related  evaluation  of  (he 
amendment  is  contained  in  a  Safety 
Evaluation  dated  Seplember  8, 1988. 

So  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Richland  Public  Library.  Swift 
and  Northgate  Streets.  Richland. 
Washmgton  99352, 

Ditted  at  RockviUe,  Mar>'Und.  this  15lh  day 
of  September.  1988. 

For  the  Nuclear  Regulatory  CommisBion 
Gary  M  HoUban. 

Acting  Director.  Division  of  Reactor  Projects  ■ 
III.  IV.  V  and  Special  Projects  Office  of 
\'uclear  Reactor  Regulation 
(Doc.  B&.21412  Filed  9-20-66;  B:4S  am] 
BILLmO  CODE  75«Ht1-D 

Atomic  Safety  and  Ucenaing  Board 

[Docket  No.  55-0B347,  ASLBP  No.  60-577- 

02-EAl 

Maurtca  P.  Acosta,  Jr.;  Order 
Designating  Location  of  Prehearing 
Conference 

Before  Administrative  judges:  B.  Paul 
Colter.  Jr..  Chairman.  Dr.  Harry  Foreman,  Dr. 
Kenneth  A.  McCotlom. 

Seplember  14. 1988. 

Please  take  notice  thai  the  prehearing 
conference  m  the  above-identified 
proceeding  scheduled  for  October  18, 
1988.  commencing  al  9:30  a.m.  local  time. 
Will  be  held  in;  Classroom  2C.  Second 
Floor.  California  Western  School  of 
Law.  350  Cedar  Street.  San  Diego. 
California  92101. 

The  date  of  the  prehearing  conference, 
but  not  the  location  or  time,  were 
announced  in  the  Board's  Order  of 
Seplember  9.  1988. 

For  the  A'lomic  Safely  and  Licensing  Board. 
B  Paul  Cotter.  |r. 
Chairman.  Admwistrative- 

Dated  al  Bethesda.  Maryland,  ihts  14th  day 
of  September  1988. 
(FR  Doc  aa-21533  Filed  9-20-68;  6:45  am] 

BIU.tNQ  COOC  rSBO-Ot-M 


[Docket  No.  50-4611 

Illinois  Power  Co.  et  al.;  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  10  to  Facility 
Operating  License  No.  NPF-fl2  issued  to 
the  Illinois  Power  Company  '  (IP). 


'  Ulinoit  Power  Compiny  ii  authorized  lo  act  «» 
agent  for  Soyland  Power  Cooperative.  Inc.  and 
Wftaiem  Illinois  Power  Cooperative.  Inc~  and  has 
exclusive  retponsJbtlily  and  control  over  the 


Soyland  Power  Cooperative.  Inc.  and 
Western  Illinois  Power  Cooperative. 
Inc.  (the  licensees),  for  operation  of  the 
Chnton  Pov/er  Station.  Unit  1.  located  in 
DeWitt  County.  IHinois. 

This  amendment  includes  four 
changes  to  Technical  Specification 
Sections  3/4.3.7. 1.  3/4.3,7,11  and  3/ 
43. 7. 12  concerning  radiation  monitoring 
instrumentation.  The  first  change 
consists  of  revisions  which  both  account 
for  and  allow  credit  to  be  taken  for 
redundancy  of  the  common  Central 
Control  Terminals  (CCTs)  where 
process  radiation  monitor  alalus  and 
indications  are  provided.  These 
revisions  consist  of:  Including  Ihe  CCTs 
in  the  OPERABUJTY  requiremenls  for 
certain  radiation  monitor  channels 
required  to  be  OPERABIJ=:  by  the 
Technical  Specificalions;  changing  the 
ACTION  statements,  as  applicable,  to 
account  for  inoperability  of  the  CCTs 
versus  inoperability  of  the  monitor  itself 
that  provides  input  to  the  CCTs; 
enhancing  the  CHANNEL  CHECK  for 
the  applicable  radiation  monitors  to 
ensure  that  channel  communication  is 
established  to  the  Mam  Control  Room — 
CCTs  or  Radiation  Protection— CCTs; 
and  changing  the  expanded  CHANNEL 
FUNCTIONAL  TEST  requirements  for 
the  radiation  monitors  lo  make  the 
wording  of  Ihe  requirement  based  on  the 
Standard  Technical  Specifications  more 
specific  and  applicable  to  the  Clinton 
design  without  altering  the  intent  of  the 
requirement. 

The  second  change  consists  of 
revisions  to  the  CHANNEL 
FUNCTIONAL  TEST  requirement  for  the 
Liquid  Radwaste  Discharge  Monitor. 
The  former  requirement  was  a 
demonstration  of  automatic  isolation  of 
the  release  pathway  with  the  monitor 
controls  not  set  in  the  OPERATE  mode 
The  change  deletes  this  specific 
requirement  since  Ihe  monitor  is  not 
designed  to  effect  an  isolation  for  this 
specific  condition. 

The  third  change  consists  of  a  specific 
revision  to  make  Ihe  channel/instrument 
descriptions  for  the  Standby  Gas 
Treatment  System  (SGTS)  Exhaust 
Process  Radiation  Monitor  (PRM)  agree 
with  the  HVAC  Exhaust  PRM 
descriptions  since  they  are  designed  and 
operated  in  a  similar  manner.  These 
revisions  do  not  change  the  intent  of  the 
Specification  or  the  manner  in  which  Ihe 
surveillances  arc  conducted. 

The  fourth  change  consists  of  several 
changes  lo  ACTION  72  to  Table  3.3.7.1-1 
to  make  it  consistent  with  other 
applicable  Specifications.  To  support 


physical  conatrucUon.  operaiian  wnd  niAinienAnce 
of  the  facility. 


Federal  Register  /  Vol.  53.  No.  163  /  Wednesday,  September  21.  1988  /  Notices 


36881 


these  changes,  which  Are  associated 
with  the  OPER/\flIUTY  of  the  pre- 
trealmenl  off  gas  process  radiation 
monitor,  changes  are  also  made  in  the 
related  Specificalions  4.11.2.7.1  and 
4.22.2.7.2. 

The  amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Conunission  has 
made  appropriate  fmdings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulalions  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  license 
amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  Ihe  Federal  Register  on 
February  3.  1988  (53  FR  3092).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
Environmental  Assessment,  the 
Commission  has  concluded  thai  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  October  30, 1987,  (2) 
Amendment  No.  10  to  License  No.  NPF- 
62,  and  (3)  the  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW..  Washington.  DC:  and 
at  Vespasian  Warner  Public  Library.  120 
West  lohnson  Street.  Clinton.  Illinois 
()I727.  A  copy  of  items  (2)  and  (3)  may 
be  obtained  upon  request  addressed  lo 
the  US.  .Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Attention:  Director.  Division  of  Reactor 
Projects. 

Dated  ill  Rockville,  Maryland,  this  I4th  day 
of  Seplember  1988- 

For  Ihe  Nuclear  Regulatory  Commission. 

Oanitrl  R.  MuOer, 

Director.  Project  Directorate  Ifl-2.  Division  of 

Reactor  Projects^lll.  IV.  V  and  Special 

Projects. 

[W.  Doc   Hd-21536  Filed  9-M-88;  »Ab  rfmj 


{Docket  No«.  50-206,  SO-361  and  SO-3621 

Southern  California  Edison  Co..  et  al., 
San  Onofre  Nuclear  Generating 
Station,  Units  1.  2  and  3;  Consideration 
of  Issuance  of  Amendments  to 
Operating  Ucenses  And  Proposed  No 
Significant  Hazards  CoosideratiGn 
Determination  And  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Provisional  Operating  License  No.  DPR- 
13.  Facilitj'  Operating  License  No.  NPF- 
10  and  Facility  Operefing  License  No. 
NPF-15  which  authorize  operation  of 
San  Onofre  Nuclear  Generating  Station. 
Units  1.  2  and  3  located  in  San  Diego 
County.  CaUfomia.'  The  request  for 
amendment  was  submitted  by  letter 
dated  September  13. 1988. 

The  proposed  amendments  would 
delete  the  on-site  and  off-site 
organizational  charts  from  the  techjiical 
specifications  and  substitute  therefor 
written  requirements  with  respect  to  the 
essential  elements  of  organizational 
matters.  The  proposed  amendments 
would  also  revise  the  reporting 
arrangements  for  the  Nuclear  Safely 
Group  and  the  Independent  Safety  and 
Engineering  Group  to  allow 
organizational  flexibilily  consistent  with 
deleting  the  organizational  charts. 

The  licensee  stales  that  the  changes  in 
its  organi2ational  structure  which  would 
require  these  changes  Hre  scheduled  to 
be  placed  in  effect  on  October  3. 1988 
and  requested  that  the  proposed 
amendments  be  processed  on  an  exigent 
basis.  The  proposed  changes  are  entirely 
consistent  with  NRC  Generic  Letter  88- 
06  which  suggested  these  changes  to 
reduce  Ihe  number  of  inconsequential 
organizational  amendments,  and 
therefore  NRC  review  effort  to  review 
the  changes  should  be  minimal.  The 
NRC  staff  has  decided  to  expedite  the 
proposed  amendments  so  that  the 
changes,  if  found  acceptable,  can  be 
placed  in  effect  on  or  about  October  3. 
1988.  as  requested  by  the  licensee. 

Prior  to  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Because  the  proposed  amendments 
involve  only  administrative  matters 
(organizational  charts  and  reporting)  as 


'  The  licensees  for  Unit  1  are  Soulhem  Cfllifomla 
Edlion  Company  and  Ssn  Oieito  Cas  and  Bectrln 
Compiiny.  the  licouesa  for  Units  2  and  3  are 
Southern  CaJifoniia  Edison  Company,  Sao  Ui«^ 
Gas  and  Electric  Company,  the  Ciiy  of  Riverside 
CalirDmia  and  the  Oly  of  Anaheim.  California. 


described  above,  the  proposed 
amendments  do  not  involve  changes  in 
the  probability  or  consequences  of 
accidents  previously  evaluated  or  create 
the  possibility  of  a  new  or  different  kind 
of  accident  or  involve  a  significant 
reduction  in  a  margin  of  safety. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  proposed 
amendments  do  not  involve  a  significant 
hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Written  comments  should  be 
addressed  to  the  ReguUtory 
PubUcations  Branch.  Division  of 
Freedom  of  Information  and 
Publications  Services.  Office  of 
Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Registef 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-2ie.  7920  Norfolk: 
Avenue.  Bethesda.  Maryland,  from  8:15 
a.m.  to  5:00  p.m.  Copies  of  wrilten 
comments  may  be  examined  at  the  NRC 
Public  Document  Room.  2120  L  Street 
mv..  Washington.  DC.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  October  21.  1988  the  licensees  may 
file  a  request  for  a  hearing  with  respect 
lo  issuance  of  the  amendments  to  the 
subject  operating  licenses,  and  any 
person  whose  interest  may  be  affected 
by  this  proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  petitions  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commissions 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  Part  2. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition,  and  the  Secretary  or  the 
designated  Atomic  Safely  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  must  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
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should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  {2}  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect5(s)  of 
the  subject  matter  of  the  proceeding  as 
tu  which  petitioner  wishes  to  inter\'ene. 
Any  person  who  has  tiled  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
rea.sonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to   • 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  hdve  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendments  are  issued  before 
the  expiration  of  30  days,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  considerations.  If  a 
hearing  is  requested,  the  final 
dptermination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
dfrpndment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  effective, 
notwithstandmg  the  request  fur  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
heanng  held  would  take  place  before 
the  issuance  of  any  amendments. 


Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  15-day  notice  period. 
flowever.  should  circumstances  change 
dunng  the  notice  period  such  thai  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendments  before  the 
expiration  of  the  15-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendments  involve  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

A  request  for  a  heanng  or  a  petiton  for 
leave  to  Intervene  shall  be  filed  with  the 
Secretary  of  the  Commission,  US. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  2120  L  Street  NW.. 
Washington.  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  Ia>i 
ten  |10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll  free  telephone  call  to  Western 
Union  at  l-(800)  325-WOO  (in  Missouri 
l-(eoo)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  George 
W.  Knighton:  Petitioner's  name  and 
telephone  number,  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel-White  Flint.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  and  to  Charles 
R.  Kocher.  Assistant  General  Counsel 
and  fames  Beoletto  Esq.,  Southern 
California  Edison  Company,  P.O.  Box 
800.  Rosemeod,  California  91770. 
attorneys  for  the  licensees. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions. 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  which  is  available  for 
public  inspection  at  the  Commission's 


Public  Document  Room.  2120  L  Street 
NW  ,  Washington.  DC.  and  at  the 
General  Library.  University  of 
California.  P.O.  Box  19SS7.  Irvine. 
California  92713. 

Dated  at  Rockvijte.  Maryland,  this  15lh  day 
of  September.  1988. 

For  ihe  Nuclefir  Regulatory  Cominission. 
Charles  M.  Trammell. 

Senior  Project  Manajfer.  Pro/ect  Dimctonte 
V.  Division  of  Reactor  Pro/ecta— /If.  IV.  Vand 
Special  Projects.  Off  ice  of  Nuclear  Reactor 
Regulation. 

(PR  Doc-  68-215.15  Piled  9-20-66;  8.45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

IRelcase  No  34-26001;  File  No.  Sr-NYSE- 

B8-25) 

Setf-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Ctiange  by  New  York  Stock 
Exchange.  Inc.,  Relating  to  Auxiliary 
Closing  Procedures  for  Orders 
Relating  to  Expiring  Stock  Index 
contracts 

ihirsiiant  to  section  t9(b)(l)  of  the 
SHfiirities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C,  78s(b)(l).  notice  is  herby  given 
that  on  September  15. 1968.  the  New 
York  Stock  Exchange  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-RpguIator\  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  adds 
auxiliary  closing  procedures  for 
assisting  in  handling  the  order  fiow 
associated  with  the  concurrent 
expiration  of  slock  index  futures,  slock 
index  options  and  options  on  stock 
index  futures  on  September  16. 1988.  It 
specifies  procedures  substantively 
identical  to  those  used  on  June  17, 1988. 
and  on  several  earlier  expiration 
Fridays.  Only  the  dates  have  changed. 

Specifically,  the  auxiliary  procedures 
provide  that  market-al-the-close  stock 
orders  in  50  pilot  stocks  relating  to  index 
arbitrage  positions  must  be  received  by 
3:30  p.m.  on  September  16.  The 
Exchange  will  promptly  disseminate  the 
size  of  substantial  market  order 
Imbalances  (50.000  shares  or  more)  as  of 
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3:30  in  the  pilot  stocks.  The  procedures 
also  ban  entry  of  market-at-the-close 
orders  in  the  pilot  slocks  after  3:30  p.m. 
unless  orders  (A)  offset  the  imbalances 
and  (B)  are  not  for  the  purpose  of 
liquidating  an  index  arbitrage  position. 

The  Exchange  characterizes  the 
proposed  rule  change  as  a  Rule  of  the 
Board  of  Directors  of  the  Exchange.  The 
proposed  rule  change  supersedes  all 
other  Exchange  rules  and  policies 
inconsistent  with  it. 

II.  SeIf-Regulator>'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  propsoed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  Sections  A.  B.  and  C 
below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 

Change 

1.  Purpose.  The  purpose  of  the 

proposed  rule  change  Is  to  comply  with 
the  request  of  the  Commission  that  the 
Exchange  repeat  the  June  19. 1987. 
closing  procedures  on  subsequent 
concurrent  expirations  of  stock  index 
futures,  slock  index  options  and  options 
on  stock  index  futures.  [See  September 
16. 1987,  letter  to  Roberi  |.  Bimbaum. 
President.  NYSE,  from  Richard  G 
Ketchum.  Director.  SEC.)  The  proposed 
rule  change  will  make  the  procedures  a 
rule  of  the  Exchange. 

2.  Statutory  Basis.  The  basis  under  the 
Act  for  the  proposed  rule  change  is 
section  6(bl(5l,  which  requires  that  rules 
of  the  Exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and.  in  general,  to  protect  mvestors  and 
the  pubHc  interest. 

B.  Self'Reguiatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
IS  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 


C.  Self- Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rale  Change  Received  From 
Members,  Participants  nr  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
C-ommission  .Action 

The  Exchange  requests  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)12)  of  the  Act.  Confirmation 
to  the  industry  of  the  Exchange's 
intention  to  comply  with  the 
Commission's  request  that  the  Exchange 
repeal  the  closing  procedures  specified 
by  the  proposed  rule  change  should 
occur  as  soon  as  possible  to  perinit 
investors  and  firms  to  plan  accordingly. 
Moreover,  the  procedures  contain  no 
substantive  changes  from  the 
procedures  used  on  previous  expiration 
Fridays.  Accordingly,  the  Exchange 
seeks  action  by  the  Commission  in  time 
to  permit  notification  of  interested 
parties  well  in  advance  of  the 
September  16  expiration. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  securities  exchange,  and 
in  particular^  the  requirements  of 
Section  6  and  the  rules  and  regulations 
thereunder.  The  market-on-close 
procedures  described  herein  have  been 
utilized  on  the  prior  eight  expiration 
Fridays  (the  quarterly  expiration  when 
stock  index  futures,  stock  index  options 
and  options  on  stock  index  futures  have 
simultaneous  expirations).  These 
procedures  were  part  of  efforts  by  the 
CommiBsion  and  the  self-regulatory 
organizations  to  address  stock  market 
volatihty  that  has  been  associated  with 
certain  index  arbitrage  trading 
strategies  on  expiration  Fridays.  By 
requiring  submission  of  market-at-cloae 
orders  early  and  disseminating 
imbalances,  the  NYSE  could  attract 
contra-side  interest  to  alleviate 
imbalances  caused  by  the  closing  of 
index  arbitrage  positions.  The 
procedures  have  proven  to  be 
operational  successes,  and  have 
■ignificantly  contributed  to  the  smooth 
handling  of  the  increased  order  flow 
associated  with  these  e-xpirations. 

The  Commission  finds  good  cause  for 
appro\'ing  this  rule  change  pnor  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 


order  to  implement  these  procedures  on 
the  upcoming  September  16. 1988. 
expiration.  Moreover,  the  procedures 
contain  no  substantive  changes  from  the 
procedures  utilized  by  the  NYSE  on  June 
17, 1988.  and  several  eariier  expiration 
Fridays.' 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  SIX  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  \W.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  1o 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  NYSE.  All  submissions  should  refer 
to  the  file  number  m  the  caption  above 
and  should  be  submitted  by  October  12. 
1988. 

It  therefore  is  ordered,  pursuant  to 
section  19(b)(2)  of  the  1934  Act.*  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
Buihonly. 
jooalhoD  G.  Katz, 
Secretory. 

Dated:  Seplember  15. 1988. 
|FR  Doc.  88-21526  Filed  ft-20-«8:  8:45  am] 

BlUMO  CODE  SOIO-Ot-M 


1  Reteasfl  No.  34-26080:  FUa  No.  SR-OCC- 

6B-051 

Self-Regulatory  Organizations; 
Options  Clearing  Corp.,  Inc.;  Fillr>g  and 
Order  Granting  Accelerated  Approval 
Of  Proposed  Rule  Change  Relating  to 
Short  Positions 

The  Options  Cleanng  Corporation 
("OCC'l  on  May  26. 1988.  filed  a 
proposed  rule  change  with  the 
Commission  under  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 


'  Nn  commenu  werv  ircelved  for  propos*d  rule 
change*  containing  the  Mine  proceduTM  on  prior 
expiralioo  Frtdsys. 

»  15  U.S.C.  7a«(b)(21  (IMS) 
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{"Acl")  '  The  proposal  provides  for  the 
disposition  of  an  OCC  clearing 
membef'8  short  positioni  in  the  event 
the  member  is  suspended.  The 
CominissiDn  is  approving  this  proposal 
cm  an  accelerated  bflsis* 

L  OCC's  Description  of  the  Propoeol 

The  proposal  would  amend  CKX  Rule 
noe.  which  governs  open  posiljons  of 
suspended  OCC  cleanniE!  mwnb«T«  • 
Rule  1106(b).  which  governs  certain 
open  short  positions  of  suspended 
clearing  membeps,*  would  be  amended 
to  provide  that,  where  possible.  OCC 
wui  arrange  for  the  transfer  of  certain 
open  short  positions  to  other  cleertng 
members,  subject  to  the  (ntructions  of 
the  clearing  member  or  its  trustee.  The 
existing  text  of  Rale  llOBfb) 
contemplates  that  CXIC  will  arrange 
such  transfers  itself:  but  OCC  states  m 
i!9  filing  that,  based  on  practical 
expenence.  OCC  should  not  be  expected 
lo  arrange  such  transfers  without  the 
cooperation  of  the  suspended  clearing 
member  or  its  trustee. 

For  covered  short  positions.*  OCC 
Rule  1106|b|,  as  revised,  would  provide 


'  OCC  .QMlally  lutimlUpd  thts  proposal  (or 
immediate  effgnm  m—  undf  ■ecftim  tWhHlX M  of 
(he  Aci.  Bu*  OQ  Adgos*  1. 198B.  al  t>w  Cawaihmtan't 
requasi.  OOC  fUwl  i  t»««r  wii.h  th«  ComnilHKni  thai 
r^queg'ed  proceftsiag  of  (he  pmpoMl  under  MCiion 
I9fbK2)  of  the  .\c\.  wtuch  requiret  sctiisl 
ConmiMton  spprrTTs)  for  the  prepoasl  rn  hijrome 
effpclive   The  le'ter  auo  requei'erf  accelero'ed 
eff?cl;veiMM  o(  the  prapasal  jiae  Ic'ter  froa  lone* 
C  Y  juiifl;.  9(afr  Coam^l  to  Thomu  C  Bitn.  )r . 
Attorn^  ftecunnns  Hnd  Exchsmii*  Commtntoa 
ddted  ■\19nai4.lflBS. 

OCC  vt^taa  in  its  fiUnji  ttu>  n  ubminMl  r:artain 
prti'.  liiona  of  tht«  rule  proDOcai  u  (hs  Cunnnwor. 
in  Ii^l;  m  F  |p  No  S,H~OCC-62-ra  OCC  n.ita*, 
hdnvf.pr  "haf  o^m  to  final  Cotr.mi»snn  dctiOT^  on 
thd!  profx^ial  n(X  ^queslpd  iis  wlthdnrwa)  ondm- 
an  lasumpf.on.  <*.^.u,h  n  .now  finds  to  have  bavn 
erronsou*  ths'  'he  *ame  provisiona  ware  included 
in  a  rpia'i-d  OCC  -^jle  fllWR  fFlle  No  SR-CKTC-IO- 
041  Th«  Commuuon  granisd  thf  rvquestad 
wMhdraM^l  [if 'he  pr^^ioftdl  in  &«KunltM  Kkchnnyr 
Act  R*;ea«e  No  2031^  (October  Jl.  19631.  M  FP 

'  Sertion  l*'j  l^'  'if  thp  Ad  esptraaly  suthontP» 
BcceiefBtad  ftptirovst  of  propoaod  nila  oiMiifp* 
w*iere  !hc  Camnii*mon  finda  (tood  Laute  for  »o 
doinjj  and  publnhes  m  r«aions  for  lO  findinfl 

*  A^    open  pownoo  '  I*  «  povtllon  m  en  option 
cnatraci  that  hat  ruii  fVi  axpmd.  b*«ii  amrtuaad.  or 
ciaa«d  Dtil  by  purchaae  or  sale  tiwiuactii>n  Saw  U. 
Tho<lw*tl.  fnvw9nrmnl  #■  Sgcuiffw  DirVonary  51 
192  lUBS) 

'  OCCi  run^  dpf'ne  the  lerm    Aovl  poattior"  oa 
a  person  ■  obiigauon  *%  the  wr'er  lor  a*  a^^n^  for 
the  wntar)  of  on*  or  aron  opaon  CDnli*cl»  of  a 
•enei  -if  op'iors  Sm>  OCC  By4^wa.  AcL  1.  S*c 
liii 

•  PT'uposed  P:jle  nOWhl  wouid  dwfins  •  *cov"Ti?d 
shofi  poaitioa  '  For  ISa  purpoaei  of  thai  nils  •*  an 
open  stion  yoaiiion  whera  (l|  la  a  call  option 
contrict  ane  or  more  specific  or  eacraw  depoaiu 
have  been  made  and   2|  m  a  pur  opiion  LTWTfwi:! 
when  TrMaury  hllki  han  h«cn  dafoaMad  OOC 
siBiea  thai  dua  dKftonian  i»  daaiipied.  kn  parT.  !i> 
i'^'.iLJil#  indeK  'urtiin  escrow  accaunv  aa  pro^dad 
I.".  'JCC  Pule  1001.  Telephone  convarution  bstuvean 


that  if  the  suspended  cleanns  member 
or  its  tnjstee  instruct*  OCC  to  trt*a«fer 
such  a  position  to  another  clearmg 
member,  OCC  wtl!  do  ao.  provided  Ihal 
the  transferee  clearing  member  would 
be  in  complianre  with  OCCs  mar^gm 
rpquirpTn^TTts  after  having  given  effect  to 
the  tt-wnafpT 

OCC  Rjle  noefbl,  as  revised,  would 
require  OCC  to  nottfy  a  suspended 
clpanng  member  or  its  trustee  of  any 
closing  or  transfer  of  an  open  short 
postlion  punniani  to  Rule  1106.  This 
proposal  would  replace  the  existing 
requirement  thdt  OCC  must  notify  the 
customers  affecled  by  The  cloeing  or 
tfRnsfe-T  of  any  such  positions.  OCC 
fttfites  m  the  flltng  that  inasmuch  as  it 
tanks  acress  to  the  customer  account 
information  of  suspensed  clearing 
members,  it  must  discharge  its  notice 
obligations  by  notifying  tht  trustees 
who.  in  turn,  will  notify  the  customers. 

Addrtionally,  the  rule  proposnl  would 
expand  fte  express  coverage  of  Rule 
1106  to  positions  In  index  option 
contracts  •  Rule  n06{c).  governing  the 
closing  of  long  and  short  positions  by 
offset,  would  be  modined  to  include  a 
refsjrence  lo  per-unit  premium  margin  for 
non-equity  options  in  OCC  Rule  B02A.' 
The  proposal  also  includes  several 
technical  changes  of  a  conforming 
nature. 

II.  CKC't  Ratraoal  for  the  Propo<!al 

OCC  states  that  the  proposal  :% 
consistent  with  the  purposes  and 
requirements  of  seri;on  T*A  nf  the  Act 
in  that  It  promotes  the  protection  of 
investors  aird  the  public  interest  by 
improving:  jl]  OCC's  liquidation 
procedures,  and  (21  the  description  of 
those  procedures  in  OCCs  rules. 

III.  Disctnnon  of  Ibt  Pmpoaal 

The  Commission  behpve*  that  this 
proposal  IS  constatent  with  the  Act. 
particularly  sectron  17A  of  the  Act.  The 
proposal  would  modify  OCC  Rule 
U()6(bl  by.  among  other  thmgs. 
expreuly  BOthonzing  a  participaiury 
role  for  the  tntat««  of  a  suspended  C>CC 
ck-anng  member  in  the  transfer  of 
certain  open  short  positions  of  the 
suspended  member  TTie  Commission 
recognizes  that  the  part^apation  of  the 
trustee,  specifically  a  trustee  appointed 


)ame<  C  Yons.  Sia/T  Couiisul  OCC  Robert  Wtlcox. 
Af'omev  Schifl  H8rt)«n  S  Wa(»e  and  Thotnaa  C 
Etter  A'tiimey  Saconnp*  and  Exnhanfia 
ComniaatorL  |une  27  1988 

*  OCCaltfm  10  ita  ftling  that  if  and  witen  Pllr  No 
SR-C>CC-6fr-04  iHied  with  i^  Comnitaaion  va  May 
5  19«ai  •>eromea  efTpcttva  Rule  line  alto  would 
*V\Ay  »"  yie^d-bawd  Tma^irry  nptinna 

^  OCC  Rule  ueA.  frowfimirTii  marym  nn  non'^'iHy 
nprioriR.  p4rai:«>is  the  dait>  opTiona  "raarking 
Vr\c%'  far  »4uity  i>pliana  of  OCL  ttuie  tin 


by  the  S«fcuntie«  Investor  Protpctmn 

Corportftion  (  SJPC")  to  lake  charRe  of 
the  assets  and  operations  of  a  hraii.er- 
dealer  under  the  ficicunlies  lxiv««lor 
Protection  Act."  would  increase  the 
efficiency  of  sui-h  transfers  • 

The  prop06«il  also  would  require  OCC: 
(11  To  notify  the  SIPC  trustee  or  tlie 
suspended  cic-arng  member  in  event  of 
transfer  of  any  uf  such  member's  open 
short  positions  under  OCC  Rule  1106: 
and  (21  upon  instruction  of  the  SIPC 
trustee,  to  transfer  covered  short 
positions  from  a  suspended  dearuig 
member  to  another  ciearing  member 
(provided  the  transfert^  would  meet 
OCC  margin  requirements] 
Additionally,  the  proposal  would 
expand  the  covCTage  of  OCC  Role  1106 
to  Include  positions  in  indf-x  options: 
and  It  would  modify  OCC  R-ilo  ItOBfcl. 
whtch  governs  the  closing  of  long  and 
short  positions  by  offset,  to  mchide  ■ 
reference  to  per-unit  premium  ninrgin  for 
non-eciuity  options  in  OCC  Rule  f»02A 
The  Commisamr  b«?lu've8  that  the 
express  inclusion  of  the  SIPC  trustee  in 
these  liquidation  procedures  as  well  as 
the  other  proposed  modifications  of  Rule 
1106.  including  the  conforming  changes, 
would  impro\e  the  quahty  and 
specificity  of  OCC's  Rules  and  thereby 
benefit  the  public  interest. 

IV.  Conclmioa 

For  the  reasons  discussed  in  this 
order,  the  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Acl  and  the 
rules  and  regulations  thereunder.  The 
Commission  finds  good  cause  for 
apprtrving  the  proposed  rule  change  on 
an  accelerated  basis  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  nohce  of  the  filmg  thereof. 
The  CommtRsion  believes  that  OCCa 
proposed  rule  change  should  improve 
OCC's  procedures  for  dealing  with 
broktT -dealer  liquidations,  improve  the 
description  of  these  procedures  m 
OCC  8  rules,  and  serve  the  public 
interest  by  enabling  OCC  to  apply  the 
proposed  close-out  procedures. 

V.  Solicitation  of  Comments 

Interestad  persons  are  mvtled  lo 
submit  whiten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  (hereof  wjlh  the 


'  S«cuntlaa  Invaalor  ProtMOoo  Act  of  IWTfl,  15 
U-S.C  Taaaa  e:  teq 

*  SIPC  tiaa  advuted  the  Commiaaion  «  flaft  Ihal  it 
hai  no  cammenl  on  the  prepoaml  nile  chuttfl* 
Telephoot  oinvtTialion  beiwson  Michml  Don. 
Deputy  General  Counsel  SIPC  (*nd  Harry  Melamwl, 
Senior  special  Counsel  SrCunliet  and  Exchange 
CoiTuniaaion.  |tily-  IS.  ISSS- 
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Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  isav.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  lo  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  thot 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  OCC.  All 
submissions  should  refer  to  File  No. 
OCC  B8-05  and  should  be  submitted  by 
October  12.  1988. 

It  is  therefore  ordered,  pursuant  lo 
section  19(b)  of  the  Act.  that  the  above- 
mentioned  proposed  rule  change  (SR- 
OCC-68-05)  be.  and  hereby  is. 
approved. 

For  the  Commission,  by  the  Division  of 
Markei  Regulation  pursuant  lo  delegated 

euthorily 

Shirley  E.  Hollis. 

Assistant  Secretary- 

\yn  nuc  ae-Zlsee  Filed  9-20-6a:  B:45  am) 

aiUMO  coot  M10-01-M 


Self-negulatory  Organizations; 
AppHcationt  for  Unlisted  Trading 
PrivUagea  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange. 
Inc 

Siplt-mber  15.  \9iiti 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  lo  section  12(0(11(8)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  I2f-1  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
CareerCom  Corporation 

Common  Stock.  $0.01  Par  Value  (File 
No.  7-39101 
ServiceMaster  Limited  Partnership 

Partnership  Shares  (File  No.  7-3911) 

These  securities  are  listed  and 
rijgislered  on  one  or  more  other  national 
secunlies  exchange  and  ere  reported  in 
the  consolidated  iransaction  reporting 
system. 

Interested  persons  are  Invited  to 
submit  on  or  before  October  6, 198«. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 


Securities  and  Exchange  Commission. 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  lo  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
ffiir  and  orderly  markets  and  the 
protection  of  investors. 

For  the  CommiSBion.  by  the  Division  of 
Markei  Regulation,  pursuant  to  dtflegated 
euthority. 
(onalbaD  G.  Katx. 
Secrflary 
|FR  Doc  68-21527  Filed  9-20-88:  &A5  am| 

BtLUNG  COOC  MtO-Ol-M 


(Release  No.  35-247141 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Ac!") 

Sepiembt-r  15.  ISftfl, 

Notice  is  hereby  given  thai  the 

following  filingls)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
appUcationfs]  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transactionls)  summarized  below, The 
application(s)  and/or  dec.laration(8)  and 
any  Hmendment[sJ  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  OfTice  of  Public 
Reference. 

Interested  persoas  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(8) 
should  submit  their  views  in  writing  by 
October  11. 1988  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC  20549.  and  serve  a  copy 
on  the  relevant  applicant(s)  end/or 
deciarantis)  at  the  addressjesl  specified 
below.  Proof  of  ser\'ice  (by  affidavit  or. 
in  case  of  an  attorney  at  law.  by 
certificate]  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
Identify  specifically  the  issue.s  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  applicatlonls)  and/ 
or  declaration(s).  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

The  Columbia  Gas  System,  Inc.  et  al. 
(?ft-7480) 

The  Columbia  Gas  Syslem.  Inc. 
("Columbia  '),  20Montchanin  Road. 
Wilmington,  Delaware  19807,  a 
registered  holding  company. 


Commonwealth  Propane.  Inc, 
I' Commonwealth '1.  800  Moorefield  Park 
Drive,  Richmond.  Virginia  23236-3659.  a 
propane  distribution  subsidiary  of 
Columbia.  Lynchburg  Gas  Company 
("Lynchburg"),  a  gas  utilily  8ubsidiar>  ot 
Columbia,  and  Lynco  Developmeni 
Corporation  ("Lynco"),  a  propane 
distribution  subsidiary  of  Lynchburg, 
both  located  at  600  Main  Street, 
Lynchburg.  Virginia  24504.  have  filed  a 
post-effective  amendment  to  this 
application-declaration  pursuant  lo 
sections  6  (a).  7.  9, 10. 12  (c).  (f).  (g)  and 
13  of  the  Acl  and  Rules  42.  43,  90  and  91 

On  March  15,  1988.  the  Commission 
issued  an  order  (HCAR  No.  24599) 
which,  among  other  things,  approved  the 
acquisition  by  Columbia  of  Lynchburg 
Thai  order  slated  that  following  the 
acquisition.  Lynco  would  be 
consolidated  with  Commonwealth  A 
post-effective  amendment  has  now  been 
filed  adding  L>7ico  and  Commonwealth 
as  applicants-declarants  in  this  matter 
and  requesting  authorization  for  the 
issuance  of  stock  by  Commonwealth 
and  the  acquisition  of  Ihiit  stock  by 
Lynchburg  pursuant  to  a  Merger 
Agreement  dated  as  of  September  1 
1968  Pursuant  to  thrfl  Merger 
Agreement.  Lynco  will  merge  imo 
Commonweatlh.  Shares  of 
Commonwealth's  common  stock  will  bp 
issued  to  L>Tichburg  in  exchange  for 
shares  of  Lynco's  common  stock  held  by 
Lynchburg  based  on  the  ratio  of  the 
respective  common  stock  book  values 
per  share,  Followmg  the  merger  ihe 
Commonwealth  common  stock  acquTt-d 
by  Lynchburg  will  be  transferred  to 
Columbia  in  exchange  for  lynchburg 
common  stock  of  equal  book  value 
LjTichburg  will  continue  to  provide 
certam  propane  warehousing  services 
for  Commonwealth,  as  the  sur\'iving 
propane  distribution  company 

llie  Connecticut  Light  and  Power 
Company  (7(^7543) 

The  Connecticut  Light  and  Power 
Company  ("CL&P").  Selden  Streel. 
Berlin,  Connecticut  06037,  a  subsidian, 
of  Northeast  Utilities,  a  registered 
holding  company,  has  filed  a  delcsratiun 
pursuant  to  sections  6(a]  and  "  of  the 
Act  and  Rule  50(al(5)  thereunder 

The  proposed  transaction  relates  lo 
the  financing  of  CL&P's  portion  of  the 
cost  of  acquiring,  constructing,  and 
installing  certam  pollution  control 
facilities  and/or  sewage  or  solid  waste 
disposal  facilities  ("Facilities")  at  the 
Seabrook  Nuclear  Power  Station.  Unit 
No.  1.  The  Industrial  Development 
Authority  of  the  State  of  New 
Hampshire  ("Issuer")  intends  to  issue 
pollution  control  revenue  bonds 
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[  Bonds  ')  in  Ihe  principal  amount  of  not 
more  than  $10  miUioa  for  s  term  not 
exceeding  30  years.  The  Bonds  will  be 
iss:;ed  under  an  Indenture  of  Trust 
between  the  Issuer  and  a  tniatee.  The 
lasuer  will  loan  the  proceeds  of  the 
Bonds  to  CL&P  pursuant  to  a  ftnaticing 
a^rep.Tient.  Under  the  financmf^ 
aareement,  ClAP  will  make  payments 
corresponding  to  the  amounts  needed  to 
prt>  the  principal  of.  premium,  if  any. 
and  interest  on  the  Bonds  as  they 
become  due.  CLAP'S  obligahon  to  repay 
Its  loan  will  be  evidenced  by  a 
promissory  note. 

The  Bonds  will  be  secured  by  an 
irrevocable  letter  of  credit  which  will 
permit  the  trustee  to  draw  funds  from 
the  issumg  bank  to  pay  unpaid  pnncipal. 
premium,  if  any.  and  interest  on  the 
Bonds,  and  to  pay  tendering  holders  for 
Bonds  which  cannot  be  remarketed. 
CL&P  will  pay  an  annual  letter  of  credit 
commission  and  a  one-time  commitment 
fee 

CL&P  requests  that  its  borrowing 
under  the  Financing  agreement  be 
e\cpp;ed  from  the  competitive  bidding 
reqtiirements  of  Rule  50.  pursuant  to 
Rule  50|aK5)  CL*P  also  submits  that, 
because  of  Ihe  uniqueness  and 
complexity  of  the  proposed  financing  it 
wish^'S  to  begrn  negotiations  with 
potentici!  underwriters  as  soon  as 
pnssble  so  thai  a  lead  or  sole 
underwriter  m.^y  be  tentatively  selected 
ar^.d  such  underwriter  may  begin 
nes'itiating  and  documenting  the  terms 
of  the  transaction  CLSP  may  proceed 
wi'h  preliminary  negotiations. 

Louisiana  Power  ft  Light  Company  (7ft- 
7555) 

Loiiiaiana  Power  *  Light  Company 
I'  LPiL"),  142  Delaronde  Street.  New 
Orleans,  Louisigna  7(^114,  a  subsidiary 
o!  Middle  South  Utilities.  Inc..  a 
^<^i^:i'l;^ed  holding  company,  has  filed  a 
deel  ir^tjon  pursuant  to  sections  6{%) 
and  ^  of  the  .■\tt  and  Rule  50(a)(5| 
ther-'undpr 

B;v  Commii^sion  orders  dated  June  15. 
l'W-1  I  jne  2B.  lQfl4  and  December  26. 
1'384  (HCAR  Nos  23331.  23342  and 
2  ir>4rj.  LPM  cau.sed  to  be  issued  by  the 
Parish  of  St  Charles.  Louisiana,  a  total 
of  SllS  milhon  of  Series  1<W4  and  SMS 
million  of  Second  Senes  1984 
Adiustable/Fixed  Rate  Pollution  Control 
Revenoe  Bonds  fPii^  Series  Bonds" 
and  "Second  Senes  Bonds", 
respectively,  and.  collectively.  "Revenue 
Bonds"). 

The  First  Series  Bonds  and  the  Second 
Series  Bonds  are  preeentty  secured  by 
letters  of  credit  issued  by  Citibank.  N.A. 
and  Marine  Midland  Bank,  N.A.. 
respectively.  In  onier  to  provide 
continued  security  for,  3nd  Improve  the 


marketability  of,  Ihe  Revenue  Bonds. 
LP&L  proposes  to  fa)  issue  and  pledge  a 
new  series  of  its  first  mortgage  bonds 
(  Bonds "):  or  (b|  extend  Ihe  exiRling.  or 
procure  new.  letters  of  credit  with 
dltered  terms:  and/or  |cl  obtein 
insurance  for  one  or  more  of  the  banks 
participating  in  the  letters  of  credit. 
LP*L  also  proposes,  if  advantageous  at 
the  time,  to  effect  such  financing  on  an 
'.:nsi'Cured  brisis 

LP&L  has  requested  an  exception  from 
the  competitive  biddmi;  requirements 
pursuant  to  Rule  50{3)(5)  with  reflperl  to 
the  issuance  and  pledge  of  the  Bonds  so 
that  it  may  offer  the  Bonds  thro'jgh  a 
negotiated  public  offering  or  private 
placement. 

Central  Power  ft  Light  Company,  at  al, 

(70-7556) 

Central  Power  and  Light  Company, 
5&5  N.  Carancahua.  Corpus  Chnsti, 
Texas  ?t34ffl.  Public  Service  Compniry  of 
Oklahoma  r  PSO"|  212  E.  61h  Street. 
Tulsa.  Oklahoma  74119.  Southwestern 
Electric  Power  Company  (■"SWF.PCO"), 
PC  Box  21106.  Shreveport  Ijiuimana 
711.50.  and  West  Texas  Utilities 
Company,  3Cn  CypK'SS.  Abilene,  Texas 
79601  IcoUectively.  Ihe  "CSW 
Companies").  e«ch  an  elechic  utility 
subsidiary  of  Central  and  South  West 
Corporation,  a  registered  holding 
company,  have  filed  an  application- 
declaration  pursuant  to  section  9(a).  10 
and  12((.)  of  the  Act  and  Rule  42 
thereunder. 

By  or*r  dated  October  23. 1986 
IHC.AR  No.  24219).  Ihe  Commission 
authorized  each  of  the  CSW  Companies 
to  acquire  and  retire  through  Dr-cember 
31.  19B8.  up  to  2(W-  of  the  par  value  of  its 
preferred  stock  and  Id*^  of  the  aggregate 
principal  amount  of  its  first  mortgage 
bonds  issued  end  outstanding  on 
September  30.  IBBti  PSO  and  SWEPCO 
have  repurchased  some  securities 
pursuant  to  that  order 

The  CSW  Compaznes  are  each 
requesting  to  extend  this  aothorlty. 
through  December  31  1990.  to  purchase 
and  retire  up  to  20^  of  the  par  value  of 
Its  preferred  stock  and  10%  of  the 
aj^gregBte  pnnapal  amount  of  its  first 
mortgage  bonds  issued  and  outstanding 
on  j  jne  30. 196A,  m  open  market  and 
negotiated  transectitTns  at  pnces  nol 
exceeding  the  then  current  geireral 
redemption  prices  for  such  securities. 
Purchases  would  be  made  only  if  the 
issuer  of  the  security  in  question 
determined  that  it  would  be  m  the  bast 
interest  of  the  issuer  to  do  so  based  on, 
among  other  things,  the  interest  or 
dividend  rates  of  the  securities.  Ihe 
issuer's  financing  plans  and  capital 
structure,  and  Itie  issuer's  then  current 
cash  position.  Funds  For  such  purchases 


will  be  made  available  from  internally 
generated  funds  or  short-term 
borrowmgs. 

Cenlral  aad  Soulh  Weal  Coiporatian.  el 

al.  (7»-7SS7) 

Central  and  South  West  Corporation. 
a  registered  holding  company  ("CSW") 
and  CSW  Energy.  Inc..  a  substdiarv  of 
CSW  ("Energy"),  both  located  at  2121 
San  lacmto  Street,  Suite  2500.  Dallas. 
Texas  75201.  have  filed  an  application- 
declaration  pursuant  to  sections  flia).  7. 
9(a),  10, 12(b)  and  13(bl  of  the  Act  and 
Rules  43.  50.  m.  87.  90  and  91 
thereunder 

By  orders  dated  August  4. 19B3  (HCAR 
No,  23021).  March  12. 1965  (HCAR  No. 
2.3627).  February  a  1987  (HCAR  No. 
243141.  and  July  31, 1987  (HCAR  No. 
244341.  CSW  was  authorized  to  finance 
the  investments  of  Energy-  through 
equity  investments,  loans  and 
associated  guarantees  in  a  maximum 
amount  not  to  exceed  $52  million  until 
December  31. 1988.  and  CSW  and 
Energy  were  authorized  to  invest  in 
qualifying  cogeneration  facilities  and 
small  power  production  facilities 
through  December  31. 19118  CSW  and 
Energy  now  seek  to  extend  this 
investment  authority  through  December 
31.  1990. 

Fur  Ihe  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
fooatban  G.  Katx, 
Secretary 

(PR  Doc  S8-21528  Filed  »-a)-B8;  11:45  am] 
eit.Lmo  cooE  ioicm)i-« 


DEPARTMENT  OF  STATE 

I  Public  Notice  10S0I 

Flihermen'*  Protec1l»«  Act 
Procedures:  Fee* 

ACTION:  .Notice  uf  fees  for  the  agreement 
year  from  October  1. 1988  through 
September  30. 1968. 

StmMARY:  Section  7  of  the  Fishermen's 
Protective  Act  of  1967,  as  amended. 
requires  fees  from  participating  vessel 
owners  for  deposit  into  the  Fishermen's 
Guaranty  Fund  These  fees  partially 
fund  a  program  which  compensates 
fishing  vessel  owners  for  certain  losses 
they  have  incurred  when  their  vessels 
have  been  seized  by  foreign  nations. 
This  nobce  establishes  the  fee  for  the 
fiscal  year  1989  (October  1. 1988  through 
September  30. 1989)  agreement  at  S22 
per  gross  vessel  ton.  This  fee  is  payable 
in  to  equal  installments,  the  first  due  on 
October  1. 1988  and  the  second  due  on 
May  1. 1989  While  the  basic  fee  is  $22 
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per  gross  vessel  Inn.  the  fee  for  those 
vessels  licensed  to  fish  pursuant  to  the 
South  Pacific  Tuna  Treaty  is  set  at  $11 
per  gross  vessel  ton.  which  would 
provide  coverage  only  for  fishing 
activities  inside  the  area  covered  by 
such  Treaty.  All  vessels  fishing  ciutside 
the  area  covered  by  the  treaty  during  the 
lime  the  agreement  is  in  effect  must  pay 
the  entire  S22.00  fee  for  fiscal  year  1989 
coverage. 

tmcnvt  OATC  October  1, 1988— 
September  30.  .1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr  H.  Stetson  Tinkham.  Office  of 
Fisheries  Affairs.  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs.  Department  of  State, 
Washington.  DC  20520.  Telephone 
number  (202)  647-2009. 
SUPPLCMEHTARV  INFORMATION:  The 

Fishermen's  Guaranty  Fund,  under 
section  7  of  Ihe  Fishermen's  protective 
Act  (22  US.C.  1971-1980).  (the  "Act"), 
compensates  US,  fishing  vessel  owners 
who  have  entered  into  guaranty 
agreements  for  certain  losses  caused  by 
a  foreign  country's  seizure  or  detention 
of  a  U.S.  fishing  vessel  based  on  claims 
to  jurisdiction  nol  recognized  by  the 
United  Slates  or  exercised  m  a  manner 
inconsistent  with  international  law  as 
recognized  by  the  United  States  The  fee 
of  $22  per  gross  vessel  ton  established 
for  the  upcoming  agreement  year 
(October  1. 1988  through  September  30. 
1988)  is  predicated  on  several  factors. 

First,  it  is  logical  to  set  a  fee  at  a  level 
which  will  encourage  participation  and. 
at  the  same  time,  raise  the  largest 
amount  of  revenue.  Recent  experience 
would  indicate  that  a  fee  in  excess  of 
$30  has  the  effect  of  decreasing 
participation  in  the  program.  In  1986, 
when  the  fee  was  set  at  $30,  there  were 
oidy  28  agreement  holders  and  nol  all  of 
these  paid  the  full  fee.  The  previous  year 
when  the  fee  was  set  at  $16,  there  were 
87  agreement  hodlers.  Because  of  the 
liming  of  the  b-ansfer  of  the  Fund  from 
the  Department  of  Commerce  to  the 
Department  of  State  (the  transfer  was 
nol  fully  implemented  until  the  middle  of 
Fiscal  Year  1987|  and  because  of  a  legal 
challenge  to  the  19H6  fee  structure,  only 
22  vessels  participated  in  the  1987 
program  In  this  regard.  1987  was  not  a 
typical  year.  Participation  in  the  Fund 
increased  to  51  vessels  in  1988.  when  the 
fee  was  set  at  $22.00. 

Second,  the  ten  year  average 
disbursement  for  the  Fund  is 
approximately  $1.47  million  annually.  In 
recent  years,  there  has  been  a 
noticeable  increase  in  the  average 
amount  per  claim.  The  average  annual 
disbursement  for  the  past  five  years  has 
been  approximately  $1.59  million.  Al  the 


same  time,  it  appears  that  the  demands 
on  the  Fund  are  cyclical  in  nature  For 
example,  despite  a  high  level  of  demand 
against  the  Fund  in  FY  1986.  there  were 
no  claims  filed  against  the  Fund  in  FY 
1987.  and  only  two  claims  in  FY  1988, 
Another  factor  to  be  considered  in 
setting  the  fee  level  is  the  Memorandum 
Decision  in  M/V  BRE.\DA  IOLE.NE  el 
a!.  V.  United  Stales  of  America  |U  S, 
District  Court  for  the  Southern  Distnct 
of  California,  Civd  Action  =B6.0916-E 
(lEG).  March  23,  1987)  which  found  that 
the  amount  of  the  fee  should  be  based 
on  a  percentage  of  what  the  U.S. 
Government  seeks  m  appropriations  for 
the  Fund  rather  than  based  solely  on 
what  the  demands  against  the  Fund  are 
anticipated  to  be.  This  finding  is  being 
considered  in  the  formulation  of  the 
Department  s  Vy  1989  budget. 
Nevertheless,  expected  demands  against 
the  Fund  may  be  one  of  the  factors 
considered  in  determining  the  amount  of 
the  appropriation  the  Department  will 
seek. 

A  final  factor  involved  in  determining 
Ihe  fee  level  is  the  entry  into  force  of  the 
Treaty  on  Fishenes  Between  the 
Governments  of  Certain  Pacific  Island 
Slates  and  the  Government  of  the 
United  States  of  Amcnca  (Treaty)  on 
June  15, 1988  The  Treaty  will 
dramatically  reduce  the  risk  of  seizures 
in  that  part  of  the  Pacific  Ocean.  This 
potential  reduction  of  demands  agam.st 
the  Fund  should  be  considered 

If  it  is  assumed  dunng  FY  1989  that  30 
tuna  vessels  would  participate  at  a  fee 
level  of  $22  per  ton  and  30  different  tuna 
vessels  at  a  fee  level  of  Sll  per  ton  |lhe 
approximate  numbers  of  tuna  vessels 
fishing  in  both  the  Eastern  and  Western 
Pacific,  respectively),  the  amount  of 
total  fee  income  could  ran^e  up  to 
oppro.ximately  $900,000. 

Taking  all  of  these  factors  into 
account,  and  because  it  is  probably 
unrealistic  to  assume  that  all  the  vessels 
will  participate,  the  Department  believes 
that  a  fee  level  as  proposed  in  this 
notice  would  result  in  total  monies 
available  to  the  Fund  within  the  range  of 
average  annual  demands  on  Ihe  Fund. 

Fees  are  established  by  publication  of 
notices  in  the  Federal  Register, 
Agreement  holders  for  the  fiscal  year, 
October  1, 1987  through  September  30, 
1988.  may  renew  their  agreements  by 
sending  in  a  signed  guaranty  agreement 
form  and  the  first  installment  of  the  fee 
now  being  set.  U.S  fishing  vessel 
operators  who  did  nol  participate  last 
year  may  send  in  signed  application  for 
agreement  forms,  a  signed  guaranty 
agreement  (page  one  left  blank),  a  VS. 
Coast  Guard  form  CO1330.  "Certificate 
of  Ownership  of  Vessel. "  along  with  the 
first  installment  of  this  year's  fee.  in 


order  to  enter  into  guaranty  agreements 
for  the  Fiscal  Year  1989. 

I*rogram  fees  for  the  coming 
agreement  year  (October  1.  1988  through 
September  30.  1989)  are  hereby 
established  at  $22  per  gross  vessel  ton. 
Vessels  fishing  pursuant  to  the  South 
Pacific  Tuna  Treaty  will  be  obligated  to 
pay  $11  per  gross  vessel  ton.  which 
would  provide  coverage  only  for  fishing 
aclivilies  inside  the  area(s) 
encompassed  by  the  international 
agreement  dunng  FY  1989. 

The  fee  is  due  on  the  date  this  notice 
is  published  in  the  Federal  Register,  but 
is  optionally  payable  in  two  equal 
installments,  the  first  due  no  later  than 
October  1. 1988.  and  the  second  due  no 
later  than  May  1. 1989.  In  the  event  of  a 
late  fee  payment,  program  coverage  wilt 
commence  one  day  after  the  postmark 
date  of  the  fee  payment.  No  seizure 
which  occurs  after  September  30. 1988. 
but  before  one  day  after  postmark  date 
of  fee  payment,  will  be  eligible  for 
compensation.  Coverage  may  be 
obtained  al  any  time  during  the  Fiscal 
Year  for  the  balance  of  that  year  upon 
payment  of  the  full  ($22/lon)  fee. 
Coverage  will  commence  as  above, 
however.  Coverage  for  a  vessel  which 
fails  to  submit  its  second  fee  installment 
shall  cease  to  be  in  effect  as  of  midnight 
April  30.  Fees  will  nol  be  prorated  for 
coverage  during  fractional  parts  of  the 
year.  Similar  procedures  will  apply  for 
vessels  fishing  exclusively  in  the  Treaty 
area 

For  the  purpose  of  this  notice, 
postmark  means  the  date  and  time  at 
which  Ihe  U.S.  Postal  Service  cancels 
postage.  Use  of  certified  mail  is 
encouraged.  If  fees  are  delivered  by 
uncertified  metered  mail  or  by  any 
means  other  than  U.S.  Mail,  the  actual 
date  and  time  of  receipt  will  determine 
the  effective  date. 

Classification 

This  action  is  taken  under  the 
authority  of  22  U5.C.  1977,  complies 
with  Executive  Order  12291.  and  is  nol 
subject  to  the  requirements  of  the 
Regulatory  Flexibihiy  Act  It  does  not 
contain  any  collecbon  of  information 
requirement,  as  defined  in  the 
Paperwork  Reduction  Act 

As  a  "matter  relating  to  Agency  '  '  ' 
contracts."  this  nobce  is  exempt  for  the 
notice,  comment  and  delayed 
effecbveness  provisions  of  the 
Administrative  Procedure  Act.  Ttus 
means  analysis  under  the  Regulatory 
Flexibility  Act  is  not  required. 
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For  the  Secrelarj'  o^  State 
Frederick  Berathal, 
Ass:s:Gni  Secretary  for  Oceans  and 
International  Environmental  and  Scientific 
Affairs. 

Date:  Septembers.  1988. 
fFRUnc  38-21576  Filed  9-20-88;  B:45  ami 
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[PubHc  Notkw  CM-A/1219] 

Secretary  of  State's  Advisory 
Committee  on  Private  International 
Law,  Study  Group  on  International 
Contract  Practices;  Meeting 

The  Department  of  State  has 
estabhshed  a  Study  Group  to  review 
proposals  of  certain  international 
organizations  affecting  international 
contract  and  related  commercial 
practices,  which  may  have  signiRcance 
for  American  public  and  private 
interests-  The  Study  Group  will  function 
as  part  of  the  Secretary  of  State's 
Advisory  Committee  on  Private 
International  Law,  and  will  provide 
guidance  for  United  Slates  positions  to 
be  put  forward  in  the  respective 
international  organizations.  The  first 
meeting  of  the  Study  Group  will  be  at 
10:00  a.m.  on  Friday,  October  7.  1988  in 
Washington.  DC.  at  the  Department  of 
State.  22d  and  "C""  Streets  NW.. 
Conference  Room  1105. 

The  initial  focus  of  the  Study  Group 
will  be  on  international  procurement 
and  the  formulation  of  United  States 
positions  for  the  October  meeting  of  a 
United  Nations  Commission  on 
Inlemalional  Trade  Law  (UNCITRAL) 
Working  Group. 

The  agenda  of  the  Study  Group 
meeting  will  include  a  review  of 
national  procurement  practices,  both 
pubhc  and  private,  a  Report  on 
international  procurement  by  the 
Secretariat  preparatory  to  the  October 
1988  UNCITR.AL  Working  Group 
meeting  (United  Nations  Doc.  A/CN.9/ 
WG  V/WT.22)  and  current  procuremenf 
rules  and  practices  of  international 
lending  agencies.  U.S.  federal  agencies 
and  the  Amencan  private  sector.  The 
Study  Group  will  consider  the  scope  of 
UNCITRAL  work  that  should  be 
approved,  including  whether  to  cover 
procedures  or  substantive  rules,  bidding 
and  award  only  or  all  phases  of 
procurement  through  dehvery  and 
performance,  open  access  to  markets, 
competitive  or  reetncted  bidding, 
subcontracting,  multinational  parties, 
and  related  issues  of  party  autonomy 
and  iunsdiction.  The  meeting  will  also 
cover  the  impact  on  project  financing 
and  trade  of  any  proposed  rules.  The 
Study  Group  will  consider  whether  the 


United  States  should  support  further 
work  in  this  field  by  UNCITRAL  such 
as  preparation  of  a  model  national  law 
or  standard  international  regulations. 

The  Study  Group  will  review  the 
status  of  two  related  international 
projects.  The  tirst  will  involve  an 
UNCITRAL  review  in  December  1988  of 
possible  work  by  the  Commission  in  the 
field  of  countertrade  and  barter. 
Information  on  that  project  is  set  forth  in 
a  Report  of  the  Secretary-General  on 
Ir.Ternational  Countertrade.  United 
Ndtions  Doc,  A/CN.9/302.  March  1988. 
The  second  involves  a  project  by  the 
International  Institute  for  Unification  of 
Private  Law  (UNIDROrr)  to  set  forth 
current  legal  pnnciples  of  international 
commercial  contracts,  in  the  nature  of  a 
restatement. 

Copies  of  the  Reports  referred  to 
above  and  other  relevant  information 
may  be  obtained  by  contacting  Harold 
S  Burman  at  (202)  653-9852  or  writing 
the  Office  of  the  Assistant  Legal  Adviser 
for  Private  International  Law.  L/PIL. 
Room  6417.  Department  of  State. 
Washington.  DC  20520. 

Members  of  the  general  public  may 
rittend  the  meeting  up  to  the  capacity  of 
the  meeting  room  Access  to  the  meeting 
room  IS  controlled,  and  the  office 
indicated  above  should  be  notified  not 
later  than  Tuesday,  October  4th  of  the 
name,  affiliation,  address  and  phone 
number  of  persons  expecting  to  attend. 

In  order  to  facilitate  planning  for  the 
meeting,  members  of  the  public  are 
requested  to  indicate  whether  they 
expect  to  comment  on  particular  issues. 
Persons  interested  but  unable  to  attend 
the  meeting  may  submit  comments  or 
proposals  to  the  address  indicated 
above.  Participants  should  use  the  "C" 
Street  entrance  at  22d  Streets  NW. 
Peter  H.  Pfuod. 

Assistant  Legal  Adviser  for  Private 
fntentationai Law  and  V ice-Chairman. 
Secretory  of  State's  Advisory  Committee  on 
PrtvatH  International  Law. 
IFR  Dor.  b»-21542  Filed  9-2&-Bft  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Certification  Basis  for  the  Boeing 
Model  747-400  Airplane 

agency:  Federal  Aviation 
Administration  (TAA).  DOT. 
ACTION:  Amended  type  certification 

basis. 

SUMMARY:  This  document  establishes 
the  amended  type  certification  basis  for 
the  new  Boeing  Model  747-tOO  airplane 


The  publication  of  this  nonrulemaking 
document  is  done  in  the  interest  of 
keeping  the  public  informed  and 
provides  all  interested  persons  with  the 
airworthiness  standards  applicable  to 
the  Model  747-100. 

ADDRESS:  Details  of  the  FAA  disposition 
of  the  comments  may  be  obtained  by 
writing  to  the  Federal  Aviation 
Administration.  Seattle  Aircraft 
Certification  Office,  ANM-IOOS. 
Attention:  747-400  Certification  Basis 
Docket.  17900  Pacific  Highway  South.  C- 
68966.  Seattle.  Washington  98168. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kaji  K.  Pate!,  Project  Manager, 
Propulsion  Branch,  ANM-140S.  Seattle 
Aircraft  Certification  Office,  9010  East 
Marginal  Way  South,  Seattle. 
Washington  98108.  telephone  (206)  431- 
1973. 

SUPPt^MENTARV  INFORMATION: 
Background 

The  Boeing  Commercial  Airplane 
Company  applied  on  May  17,  1985,  for  a 
change  to  Type  Certificate  No.  A20WE 
to  include  the  new  Model  747-400.  The 
Model  747-400  is  a  long  range  derivative 
of  the  currently  certificated  Model  747- 
300  that  will  be  able  to  operate  at 
heavier  gross  weights.  It  will  incorporate 
four  high-bypass  ratio  turbofan  engines 
(Pratt  &  Whitney  PW400  Series.  General 
Electric  CF6-BOC2  or  Rolls  Royce 
RB211-524G1  with  digital  electronically- 
controlled  engine  and  thrust 
management  systems  The  Model  747- 
400  will  incorporate  simplified  and 
automated  cockpit  controls,  and 
electronic  cockpit  displays  to  facilitate 
operation  by  two  flight  rrewmembers. 

Discussion 

A  notice  which  invited  public 
comments  on  the  proposed  certification 
basis  of  the  Model  747-400  was 
published  in  the  Federal  Register.  52  FR 
47818,  on  December  16.  19R7.  Seven 
organizations  responded  to  the 
invitation  and  commented  on  the 
proposed  certification  basis. 

One  commenter.  representing  the 
airline  industry,  concurred  with  the 
proposed  certification  basis,  The 
remaining  commenters.  which 
represented  various  airline  employee 
groups,  provided  comments  on  the 
following  topics: 

1  New  type  certificate  vs.  amended 
type  certificate. 

2.  Crew  workload,  cockpit 
configuration  and  displays. 

3.  Pilot  rating  and  human  factors. 
4  Fire  detection,  resistance,  and 

protection  capabilities  in  the  main  deck 
cargo  compartment. 
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5.  Number  and  location  of  passenger 
emei^ency  exists. 

6.  Honzontal  stabilizer  fuel  lank 
installation. 

7.  Crew  rest  area. 

8.  Incorporation  of  President's  Task 
Force  recommendations  for  a  two-crew 
airplane. 

9.  Application  of  amendment  levels  as 
specified  for  the  following  Sections  of 

the  Far. 

S  25.783     Doors,  Amdt.  2&-54. 

S  25.812     Emergency  Lighting.  Amdt. 

25-58. 
$  25.858    Cargo  Compartment  Fire 

Detection.  Amdt.  25-54. 
$  25  1529     Instructions  for  Continued 

Airworthiness,  Amdt.  25-54. 

10.  Resources  of  the  certification 
authority  to  certificate  the  advance 
technology  Model  747-400  airplane. 

11.  Cost  Effectiveness  of  Two  Crew 
Operation. 

The  commenters  provided 
constructive  comments  on  the  proposed 
certification  basis  with  special  concern 
expressed  for  the  topics  listed  above. 
Each  comment  was  reviewed  in  detail 
and  considered  m  the  development  of 
the  certification  basis  for  the  Model 
747-400. 

The  FAA  has  prepared  a  response  to 
each  of  the  11  general  topics.  A 
disposition  of  comments  which  contains 
these  responses  is  filed  in  the  Model 
747-400  Certification  Basis  Docket. 

With  the  following  exceptions  and 
some  minor  changes,  the  certification 
basis  for  the  Model  747-400  is  as 
proposed  in  the  invitation  for  comments: 

1.  Item  Number  2  under  "Exemptions 
from  FAR  Pari  25"  is  deleted,  since 
Exemptions  1870A  and  1870B  apply  to 
convertible  and  all  cargo  airplanes  only. 
To  date.  Boeing  has  not  made  an 
application  for  convertible  or  all  cargo 
version  of  the  Model  747-400 

2.  A  special  condition  item  concerning 
flight  deck  electronic  displays  has  been 
added  under  "Additional  Special 
Conditions." 

Type  Certification  Basis 

Based  on  the  date  of  application  and 
pursuant  lo  the  provisions  of  }  2.101.  the 
type  certification  basis  of  the  Boeing 
Model  747-400  is: 

Part  25  of  the  FAR.  effective  February 
1. 1965.  as  amended  by  Amendments  15- 
1  through  25-59  except  as  noted  below; 
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Part  36  of  the  FAR  as  amended  b> 
Amendments  36-1  through  3&-15.  and 
any  later  amendments  in  existence  at 
the  time  of  certification.  The  Boeing 
Company  has  elected  to  comply  with  iHf 
Stage  3  noise  level  requirements. 

Special  Federal  Aviation  Regulation 
(SFAR)  27.  as  amended  by  Amendments. 
27-1  through  27-6  and  any  later 
amendments  in  existence  at  the  time  of 
type  certification. 

The  following  special  conditions, 
exemptions  and  equivalent  safely 
findings,  which  are  part  of  the  Model 
747-300  certification  basis,  are  also  part 
of  the  certificaliDn  basis  for  the  Model 
747-400  (Ref.  Type  Certificate  Data 
Sheet  No.  A20WE): 

The  special  conditions  include  those 
enclosed  with  FAA  letter  to  The  Boeing 
Company  dated  Febniar>'  20. 1970  and 
the  following: 

1.  Special  Condition  4A.  revised  to 
apply  to  airplanes  with  the  landing  gear 
load  evener  system  deleted,  was 
recorded  as  an  enclosure  to  an  FAA 
letter  to  the  Boeing  Companv  dated  Mav 
12.  1971. 

2.  Special  Condition  No.  2S-61-NW-1 
for  occupancy  not  to  exceed  32 
passengers  on  the  upper  deck  of 
airplanes  with  spiral  staircase  was 
transmitted  to  The  Boeing  Company  by 
FAA  letter  dated  February  26.  1975 

3.  Special  Condition  No.  25-71 -NW-3 
for  occupancy  not  lo  exceed  45 
passengers  on  the  upper  deck  of 
airplanes  with  straight  segmented 
stairway  was  transmitted  to  The  Boeing 
Company  by  FAA  leJter  dated 
September  6. 1976. 

4  Modification  of  Special  Condition 
No.  25-71-NW-3  for  occupancy  not  to 
exceed  110  passengers  on  the  upper 
deck  of  airplanes  wiih  straight 
segmented  stairway  was  transmitted  to 
The  Boeing  Company  by  FAA  letter 
dated  August  3.  1981. 

5,  Special  CondiUon  No.  25~77~NW-4 
(modification  of  the  autopilot  system  to 
approve  the  airplane  for  use  of  the 
system  under  Category  Illb  landing 
conditions)  was  transmitted  lo  The 
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Boe  na  Company  by  FAA  letter  dated 

|ulv  8.  1977 

Exemptions  from  F.AR  Part  2S 

No.  1U13A  dated  December  24.  19es»— 
Exemption  from  S  25.471(bi  to  allow 
lateral  displacement  of  the  C.G.  from  the 
airplane  centerline. 

The  following  optional  requirements, 
which  are  part  of  the  Model  747-300 
certification  basis,  apply  also  to  the  747- 
400: 

Dilchin«  Provisions.  §  25  801 
Ice  Protection  Provisions.  $  25.1419 
The  following  equivalent  safety  findings, 
previously  made  for  earlier  models 
under  the  provisions  of  §  21  21(b)ll|.  are 
also  applicable  to  the  Model  747-400: 
Independently  illuminated  exit  signs. 

§  25.812(k|('2| 
Pilot  compartment  view,  i  25.773 

.\dditional  Exemptions 

As  of  this  date.  Boeing  has  not 
petitioned  the  FAA  for  any  exemptions 
relative  to  the  type  certification  of  the 
.Model  747-WO  senes  airplanes. 

-Additional  Special  CondiUons 

.\\  this  lime,  the  F.-V.A  has  identified 
several  additional  novel  design  features 
that  may  require  the  promulgation  nf 
special  conditions  in  order  to  provide 
appropirate  safety  standards.  The 
Boeing  Model  747^00  will  have  several 
digital  electronic  systems  controlling 
essential  and  critical  functions  and  a 
crew  rest  area  located  in  the  aft  cabin 
above  the  main  deck.  Under  the 
provisions  of  S§  21.101|b|(2)  and  21.16, 
the  F.A.A  15  currently  proposing  or  has 
airf'cidy  established  special  conditions 
concerning  the  following  items: 

1-  Functional  reliability  of  digital 
electronic  engine  control  and  thrust 
management  systems. 

::  Lightning  protection  of  digital 
electronic  systems. 

3-  Protection  from  the  effects  of 
unwanted  radio  frequency  (RF)  energy. 

4  .Accommodations  for  an  overhead 
crew  rest  area  in  the  aft  cabin.  Final 
Special  Conditions.  25--\'M-19. 
published  in  the  Federal  Register.  52  FR 
4B:!48.  on  December  7.  1987. 

5  Flight  deck  electronic  displays. 
These  special  conditions,  and  any 

other  deemed  necessary,  have  been  or 
will  be  proposed  in  a  Notice(s)  of 
proposed  special  condition  pursuant  to 
I  11.28  of  Part  11,  All  public  comments 
received  in  response  to  notice  will  be 
considered  before  the  special  conditions 
are  Issued 

.Additional  Design  Review 

Even  though  the  Model  747-400  design 
meets  the  provisions  of  the  applicable 
airworthiness,  noise,  and  engine 


emission  regulations  and  special 
conditions,  the  provisions  of 
5  21  21|b)(2)  require  that  no  feature  or 
characteristic  makes  the  airplane 
unsafe  At  this  time  the  following 
subjects  have  been  identified  for  hirther 
review  and  evaluation. 

1  Passenger  and  car^o  compartment 
decompression  and  evaluation  of 
sudden  pressurization  of  unpressurized 
compartments 

2.  The  number  and  spacing  of 
passenger  emergency  extsl  doors. 

3.  Horizontal  stabilizer  tank  fuel 
leakage. 

4.  Pneumatic  system  bleed  ducts. 

Post  Certification  Activity 

Finally,  design  evaluation  does  not 
end  with  the  issuance  of  the  type 
certificate.  Regulations  require  ain;raft 
owners  and  operators  to  submit  various 
reports  and  data  on  the  aircraft's  service 
experience  The  F.AA  continues  to 
monitor  the  safety  performance  of  the 
design  after  the  type  design  is  approved 
and  the  product  is  introduced  into 
service.  This  is  accomplished  through 
the  various  reports  and  data  the  FAA 
receives  daily  as  well  as  through  post 
certification  design  reviews.  The 
airworthiness  standards,  such  as  Part 

25.  as  well  as  the  operational  standards, 
such  as  Parts  91.  121.  and  125,  are 
amended  from  timeto-time  to  consider 
new  technologies  and  to  upgrade  the 
existing  level  of  safety  If.  during  an 
evaluation,  an  unsafe  condition  is  found 
as  a  result  of  servnce  experience  and 
that  condition  is  likely  to  exist  or 
develop  in  other  products  of  the  same 
type,  the  FAA  issues  an  airworthiness 
directive  |AD]  under  Part  39  to  require  a 
change  to  the  type  design  or  to  define 
special  inspection  or  operational 
limitations.  In  effect,  these  are  also 
retroactive  applications  of  required  type 
design  change. 

Issued  in  Seattle.  Washington,  on  August 

26.  1988 
Leroy  A.  Keith, 

Manoner.  Transport  Airplane  Dirvctiinjte. 
A:rr_rnfr  Ciin:ficatlon Service.  ANM-iaU. 
;FR  Doc  88-21476  Filed  9-20-88;  8:45  am| 
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Approval  o(  Noise  CompstlblHty 
Program;  Neiw  Orleans  Internalional 
Airport,  New  Orleans,  LA 

ACENCV:  Federal  Aviation 
Administration.  DOT. 
action:  Notice. 


r:The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  New  Orleans 


Aviation  Board  under  the  provisions  of 
Title  1  of  the  .Aviation  Safety  and  Noise 
Abatement  Act  of  1979  |Piib  L  96-1931 
and  14  CFR  Part  150.  These  findings  are 
made  in  recognition  of  the  description  of 
Federal  and  nonfederal  responsibilities 
in  Senate  Report  No  96-52  (1980).  On 
February  25. 1987  the  FAA  determined 
that  the  noise  exposure  maps  submitted 
by  the  New  Orleans  Aviation  Board 
under  Part  150  were  In  compliance  with 
applicable  requirements.  On  August  17. 
1988.  the  administrator  approved  the 
New  Orleans  International  Airport  noise 
compatibility  program.  Most  of  the 
recommendations  of  the  progrum  were 
iipproved- 

EFrecnVE  date:  The  effective  dale  of 
the  FAA's  approval  of  the  New  Orleans 
International  Airport  noise  compatibility 
program  is  August  17,  1988. 

FOU  FURTHER  INFORMATIOH  COKTACT: 

Donald  C  Hams,  Department  of 
Transportation.  Federal  Aviation 
Administration.  440  Blue  Mound  Road. 
Fort  Worth,  Texas  76193-OBll.  (817)  624- 
5609.  Documents  reflecting  this  FAA 
action  may  be  reviewed  at  this  same 
location, 
SUPPtfMENTARV  INFORMATION:  This 

notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  New  Orleans 
International  Airport,  effective  August 
17.  1988. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  within  the  area 
covered  by  the  noise  exposure  maps. 
The  Act  requires  such  programs  to  be 
developed  in  consultation  with 
interested  and  affected  parties  Including 
local  communities,  government 
agencies,  airport  users,  and  FAA 
personnel. 

Each  airport  noise  compalibitity 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
1500  is  a  local  program,  not  a  Federal 
Program,  The  FAA  does  not  substitute 
Its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  In 
Part  ISO  and  the  Act  and  is  limited  to  the 
following  determinations: 
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a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
1.50: 

b.  Program  measures  are  reasonable 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses: 

c.  Program  measures  would  not  create 
an  undue  burden  on  mterslale  or  foreign 
commence,  unjustly  discriminate  against 
types  of  classes  or  aero-nautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  measurement  of  the  navigable 
airspace  and  air  traffic  control  systems. 
or  adversely  affecting  other  powers  and 
responsibihiies  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150.  section  150.5.  Approval  is 
not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
stale,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  Implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be  required, 
and  an  FAA  decision  on  the  request 
may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
F/VA.  Where  Federal  funding  Is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airpors  District 
Office  in  Houston.  Texas. 

The  Npw  Oileans  Aviation  Board 
submitted  to  the  FAA  on  October  20. 
1987.  the  noise  exposure  maps, 
descriptions,  and  other  documentation 
produced  during  the  noise  compatibility 
planning  study  conducted  from 
September  27.  1985.  through  October  20. 
1987.  The  New  Orleans  International 
Airport  noise  exposure  maps  were 
determined  by  the  FAA  to  be  in 
compliance  with  applicable 
requirements  on  February  25. 1987. 
Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
March  13, 1987. 

The  New  Orieans  International 
Airport  study  contains  a  proposed  noise 


compatibility  program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  the  study  completion  to  beyond  the 
year  1991.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noise  compabbilily  program  as 
described  in  section  104(b)  of  the  Act 
The  FAA  began  its  review  of  the 
program  on  February  20. 1988.  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  wilhin  the  180-day  period  shall 
be  deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained  24 
proposed  actions  for  noise  miligation  on 
and  off  the  airport.  The  FAA  completed 
its  review  and  determined  that  the 
procedural  and  substantive 
requirements  of  the  Act  and  FAR  Part 
150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Administrator  effective  August  17. 1988. 
Outright  approval  was  granted  for  23 
of  the  24  specified  program  elements, 
f^ogram  element  number  3.  which 
proposed  restrictions  on  general 
aviation  training  flights,  was 
disapproved  due  to  insufficient 
information  in  the  program  regarding  a 
demostrated  noise  problem.  Ten  noise 
abatement  measures  were  approved. 
Including  continuation  of  the  existing 
preferential  runway  use  program; 
extension  of  nighttime  hours  of  that 
program  from  6  a.m.  to  7  am.; 
development  of  a  test  procedure  for 
northbound  departures  using  the 
localizer  backcourse;  Incorporation  of 
Runway  19  arrival  procedures  into  the 
preferential  ronway  use  program; 
continuation  of  existing  restrictions  on 
practice  Instrument  approaches  for 
turbine  aircraft  weighing  more  than 
12.500  pounds  and  extension  of  these 
restrictions  from  6  a.m.  to  7  a.m.; 
maintain  existing  engine  run-up 
regulations;  Install  a  permanent  noise 
monitoring  system:  maintain  existing 
noise  abatement  staff  and  establish 
permanent  position  of  noise  abatement 
officer  and  establish  a  noise  abatement 
committee.  Seven  remedial  noise 
mitigation  measures  were  approved, 
including  acquisition  of  property 
exposed  to  aircraft  noise  of  Ldn  75  and 
above:  soundproofing  of  residences  and 
schools  exposed  to  aircrafi  noise  of  Ldn 
70  to  75;  cost  sharing  soundproofing 
program  in  areas  exposed  to  aircraft 
noise  of  Ldn  65  to  70;  property 
transaction  assistance;  eslabiish  limited 
redevelopment  programs  in  transaction 
areas  closest  to  airport;  acquisition  of 


avigation  easements  to  areas  exposed  lo 
airorafi  noise  of  Ldn  65  to  75  from 
nonparliclpants  In  soundproofing  or 
b-ansaction  assistance. 

Preventive  noise  miligdlion  measures 
include  the  development  of 
comprehensive  compatible  planning  and 
urban  growth  management; 
implementation  of  capital  improvements 
and  public  works  projects  consistent 
with  compahbility  objectives; 
implementation  of  compatible  tise 
zoning  and  adoption  of  noise'helght/ 
safety  overlay  zoning:  requirement  for 
soundproofing  of  new  noise  sensitive 
structures  within  Ldn  65  areas: 
requirement  for  avigation  easements  for 
new  subdivisions  in  areas  exposed  to 
aircraft  noise  greater  than  Ldn  80; 
requirement  for  fair  disclosure  within 
areas  currently  or  predicted  to  be 
exposed  to  aircrafi  noise  grealer  than 
Ldn  65  in  )efferson  and  St.  Charies 
Parishes;  and  encourage  the  continuunrc 
of  FAA  mortgage  insurance  policies. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  August  17. 1988 
The  Record  of  Approval,  as  well  as 
other  evaluation  materials  and  the 
documents  comprising  the  submttlal,  art- 
available  for  review  at  the  FAA  office 
listed  above  and  at  the  administrative 
offices  of  the  New  Orleans  Aviation 
Board. 

Issued  in  Fort  Worth.  Texas,  un  Seplember 
1.1988. 

Don  P-  Watson, 

Acting  Reyianai  Adminisirator,  Southwest 
Region. 

|KK  Doc  88-21-175  Filed  S-aO-DB-  8:46  am] 
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Intent  To  Prepare  an  Environmental 
Impact  Statement  and  To  Hold  an 
Environmental  Scoping  Meeting  tor 
Detroit  Metropolitan  Wayne  County 
Airport.  Detroit.  Ml 

AOEMCY:  Federal  .Aviation 
.Administration.  DOT- 
ACTION:  Notice  to  hold  a  public  scoping 

meeting- 

SUMMARV:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  lo  advise  the  public  that  an 
environmental  document  will  be 
prepared  and  considered  for 
development  planned  for  the  next 
twenty  year  time  period  at  Detroit 
Metropolitan  Wayne  County  Airport.  To 
ensure  that  all  significant  issues  related 
to  Ihe  proposed  action  are  identified,  a 
public  meeting  will  be  held. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ernest  Gubry.  Airports  Engineer, 
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Federal  .Aviation  Administration, 
Detroit  Airports  District  Office.  iSiM 
Becls  Road.  Willow  Run  Airport — East 
Side.  Belleville.  Michigan  48111  (313) 
484-3100 

SUPPLEMENTARY  INFORMATION:  The 

F.AA,  in  cooperation  with  the  Michigan 
Aeronautics  Commission.  Michigan 
State  Highwa>  and  Transportation 
Department  and  Wayne  County  Division 
of  Airports  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  development  scheduled  to  occur  at 
Detroit  Metropolitan  Wayne  County 
Airport  over  the  next  twenty  years.  This 
development  involves  the  construction 
of  new  and/or  upgrading  at  airfield, 
terminal,  and  support  facilities. 

1  New  8,500  fool  crosswind  9R/27L 
runway,  ultimately  10.000  feet  in 
length; 

2  Construction  of  a  new  10.000  fool 
runway  4/22; 

3.  Acquisition  of  property  for  airfield 
development  including  relocation 
under  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Act: 

4.  Construction  of  new  taxiways: 

5.  Construction  of  a  new  south  airfield 
passenger  terminal  complex  and 
apron; 

6.  Modifications  and  imporvements  of 
existing  terminal  and  cargo  facilities: 

7.  Relocation  of  the  Air  Traffic  Control 
Tower 

6.  Construction  of  cargo  facility: 
9,  Existing  roadway  improvements 

[relocation  of  Goddard  and  Wayne 

Roads); 
10  Alternative  southern  access  roadway 

at  Eureka  Road: 

11,  Stormwater  drainage  improvements; 
and 

12,  Short  and  long  term  parking 
improvements. 

Comments  and  suggestions  are  invited 
from  Federal.  State  and  local  agencies, 
and  other  interested  parties  to  ensure 
that  the  full  range  of  issues  related  to 
these  proposed  projects  are  addressed 
and  all  significant  lisues  identified. 
Copies  of  materialyto  be  evaluated  can 
be  obtained  by  corMacting  the  FAA 
informational  contact  listed  above. 
Comments  and  suggestions  may  be 
mailed  to  the  same  address. 

Public  Scoping  Meeting;  To  facilitate 
receipt  of  comments,  two  public  scoping 
meetings  will  be  held  on  Thursday. 
October  27, 1988.  in  the  Airport 
Manager's  Offices.  Mezzanine  Level, 
L.C.  Smith  Terminal  at  Detroit 
Metropolitan  Wayne  County  Airport. 
Detroit.  Michigan.  One  meeting  will  be 
held  at  9:30  a.m.  for  Federal  Agencies 
and  another  at  2:30  p.m.  for  state  and 


local  agencies,  and  other  interested 
parties. 

Issueti  tn  Des  Plaines.  Illinois,  on 
September  1  1988. 

Stanley  Riven, 

Manager.  Airports  Division,  FAA  Crvat 

Lakes  Region. 

|FK  Due,  88-21474  Filed  0-20-88;  8:45  am) 

BILUNQ  COOC  4V10-13-H 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Cumberland  &  Sagadahoc  Counties, 
ME 

AGENCY:  Federal  Highway 
Administration  (FHWA)  DOT. 
ACTION:  Notice  of  intent, 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway 
bypass  project  in  the  towns  of  Topsham 
and  Brunswick  in  Sagadahoc  County 
and  Cumberland  County.  Maine. 

Foil  FURTHER  INFORMATION  CONTACT. 

Robert  R,  Beaudry,  .Assistant  Division 
Administrator.  Federal  Highway 
Administration.  Room  614  Federal 
Building.  40  Western  Avenue,  Augusta, 
Maine  04330.  Telephone  (207)  622-8486. 
or  David  A.  Ober.  Engineer  of  Location 
&  Environment.  Maine  Department  of 
Transportation.  Transportation  Building. 
Augusta.  Maine  04333.  Telephone  (207) 
289-3321 

SUPPLEMENTARY  INFORMATION:  The 

FHWA.  in  cooperation  with  the  Maine 
Department  of  Transportation,  will 
prepare  an  environmental  impact 
statement  (EISI  on  a  proposed  bypass  to 
serve  State  Route  196  and  US,  Route  201 
traffic  in  Topsham.  Maine,  destined  for 
U.S.  Route  1  in  Brunswick.  Maine.  The 
proposed  bypass  will  involve  a  structure 
over  the  Androscoggin  River  which 
separates  the  two  towns.  Improvements 
are  necessary  to  provide  for  existing 
and  projected  traffic  demand  that 
currently  flows  on  U,S,  Route  201 
through  congested  areas  in  Topsham 
and  Brunswick,  passing  over  the 
Androscoggin  River  on  the  existing 
Frank  Wood  Bridge. 

Primarily  engineering  and 
environmental  studies  for  determining 
the  location,  design  and  environmental 
consequences  of  bypass  alternative 
identified  two  corridors  that  satisfied 
the  objectives  of  the  project.  Corridor  A 
which  begins  in  Topsham  at  the  junction 
of  State  Route  196  and  Interstate  95  and 
ends  on  U.S.  Route  1  in  Brunswick  in  the 
vicinity  of  the  Maine  Central  Railroad 


crossing  and  Corridor  B  which  begins  as 
does  Corridor  A  but  then  proceeds  more 
northerly  crossing  Middlesex  Road. 
Foreside  Road  and  ends  on  U.S.  Route  1 
in  Brunswick  in  the  vicinity  of  Cooks 
Comer,  The  lengths  of  the  Corridor 
alternatives  vary  from  about  2.4  miles  to 
about  4,2  miles  The  results  of  llie  study 
show  that  corridor  B  involves 
significantly  more  wetland,  more 
developed  properties,  more  upland 
habitat,  disrupts  more  neighborhoods, 
and  is  longer  and  more  costly.  Meetings 
with  environmental  agencies  at  both  the 
Federal  and  State  level  resulted  in  an 
indication  that  Corridor  B  would  not  be 
acceptable  when  compared  to  Corridor 
A.  The  development  of  the  EIS  will, 
therefore,  involve  detailed  studies  and 
collection  of  environmental  and 
engineering  data  of  alternatives  within 
Corridor  A. 

Alternatives  to  be  evaluated  In  the 
EIS  Include  (1)  taking  no  action.  (2) 
Transportation  Systems  Management 
options.  (3)  alternative  alignments 
within  Corridor  A.  (4)  Corridor  B. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State  and  local 
agencies  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  Public  meetings  may  be 
held  in  the  Topsham-Brunswick  area  as 
the  project  develops.  In  addition  a 
public  hearing  will  be  held.  Public  notice 
will  be  given  of  the  lime  and  place  of  the 
meetings  and  hearing.  The  Draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing.  No  formal  scoping  meeting  is 
planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  tn  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Pomesllc  Assistance 
Program  Numi>er  20,205.  Highway  Research, 
Planning  and  Constniction,  The  regulations 
Implementing  Executive  Order  12372 
regarding  Intergovemmenlal  consutlation  on 
Federal  programs  and  activltios  apply  to  this 
program  ) 

Issued  01,  September  12. 1988. 
lA'iOiain  D.  Richardson, 
Division  Administrator  Augusta,  Maine. 
|FK  Doc  86-21519  Filed  S-20-S8:  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 

Advisory  Committee  to  the  National 
Center  for  State  and  Local  Law 
Entorcement  Training;  Meet  -ig 

AGENCY:  .Advisory  Committee  to  the 
National  Center  for  Slate  and  Local  Law 
Enforcement  Training,  Treasury 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  agenda  for  this  meeting 
includes:  Opening  remarks  by  the 
Director  of  the  Federal  Law  Enforcement 
Training  Center  and  Committee  Co- 
Chair:  discussion  of  FY  89  program 
status:  Operation  Alliance  update:  a 
report  from  the  Assessment  Sub- 
committee: program  development 
aclivities;  and  Operation  Outreach 
proposals. 

DATE:  September  28. 1988, 
ADDRESS:  Federal  Law  Enforcement 
Training  Center.  Building  94.  Board 
Room.  Glynco.  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  N.  Goetsch.  Assistant  Director. 
Office  of  State  and  Local  Training. 
Federal  Law  Enforcement  Training 
Center,  Glynco.  Georgia  31524. 

Signed:  September  8. 1988, 
Charles  F.  Rinkevicb, 
Director 

[FR  Doc  88-21623  Filed  S-20-88:  8:45  am] 
BI1.UNG  COOC  ttlO-n-M 


VETERANS  ADMINISTRATION 

Agency  Information  Collection  Under 
OMB  Review 

AGENCY:  \  cterans  Administration, 
ACTION:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
responsible  department  or  staff  office; 
(2)  the  title  of  the  colleclionls);  (3)  the 
agency  form  number(s).  If  applicable:  (4) 
a  description  of  the  need  and  its  use:  (5) 
how  often  the  form(s)  must  be  filled  out. 
if  applicable;  16)  who  will  be  required  or 
asked  to  report:  (7)  an  estimate  of  the 
number  of  responses:  (8)  an  estimate  of 
Ihe  total  number  of  hours  needed  to  fill 
oul  the  form:  and  (9)  an  indication  of 
whether  section  3504(h)  of  Pub.  L  96-511 
applies. 

AOORESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  John  Turner.  Department  of 
Veterans  Benefits  (203C),  Veterans 


Administration,  810  Vermont  Avenue 
NW..  Washington,  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA'8  OMB  Desk  Officer,  Joseph 
Lackey.  Office  of  Management  and 
Budget.  726  Jackson  Place  NW.. 
Washington.  DC  20503  (202)  395-7316. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  September  12,  ige& 

By  direction  of  the  Administration. 

Frank  E.  Lalley. 

Director  Office  of  Information  Management 

and  Statistics. 

Revision 

1  Department  of  Veterans  Benefits. 

2.  Application  for  Conversion. 
Government  Life  Insurance, 

3.  VA  Form  Letter  29-165. 

4.  This  form  letter  Is  used  to  apply  for 
conversion  of  a  term  policy  to  a 
permanent  plan  of  msurance. 

5.  On  occasion. 

6  Individuals  or  households. 
7. 4,500  responses. 

8. 1.12S  hours. 
9.  Not  applicable. 

Revision 

1.  Department  of  Veterans  Benefits. 

2.  AppUcatlon  for  National  Service  Life 
Insurance  (RH). 

3.  VA  Form  Letter  2»-4364, 

4.  This  form  is  used  by  veterans  to  apply 
for  Ser\'ice  Disabled  Veterans 
Insurance  |RH).  The  data  collected  is 
used  by  the  Veterans  Administration 
to  determine  eligibility  for  this  plan  of 
insurance. 

5.  On  occasion. 

6.  Individuals  or  households. 

7  4,250  responses. 

8.  2.833  hours. 

9.  Not  applicable. 

Revision 

1  Department  of  Veterans  Benefits. 

2.  Application  for  Reinstatement 
(Insurance  Lapsed  More  Than  6 
Months). 

3.  VA  Form  Letter  29-352. 

4.  This  form  is  used  by  veterans  to  apply 
for  reinstatement  of  their  Government 
Life  Insurance  or  Total  Disability 
Income  Provision  which  has  lapsed 
for  more  than  six  months. 

5.  On  occasion. 

6.  Individuals  or  households. 

7.  2,426  responses. 
8. 1.213  hours. 

9,  Not  applicable, 

|FR  Doc  88-21487  Filed  9-20-88;  8:45  am) 

MUJira  COM  ai30-01HII 


Veterans  Administration  Wage 
Committee;  Meetings 

The  Veterans  Administration,  in 
accordance  with  Pub.  L  92-463.  gives 
notice  that  meetings  of  the  Veterans 
Administration  Wage  Committee  will  be 
held  on: 

Thursday.  October  6. 1988.  at  2:30  p.m. 
Thursday.  October  20. 1988.  at  2:30  p.m. 
Thursday.  November  3. 1988.  at  2:30  p,m, 
Thursday.  November  17. 1988,  at  2:30 

p.m. 
Thursday,  December  1, 1988.  at  2:30  p.m, 
Thursday.  December  15. 1988.  at  2:30 

p.m. 
Thursday.  December  29, 1988,  at  2:30 

p.m. 

The  meetings  will  be  held  in  Room 
304.  Veterans  Administration  Central 
Office.  810  Vermont  Avenue  NW., 
Washington.  DC  20420. 

The  Committee's  purpose  is  to  advise 
the  Chief  .Medical  Director  on  the 
development  and  authorization  of  wage 
schedules  for  Federal  Wage  System 
(blue-collar)  employees. 

At  these  meetings  the  Committee  will 
consider  wage  8ur\ey  specifications, 
wage  survey  data,  local  committee 
reports  and  recommendations, 
statistical  analyses,  and  proposed  wage 
schedules. 

All  portions  of  the  meetings  will  be 
closed  to  the  public  because  the  matters 
considered  are  related  solely  lo  the 
internal  personnel  rules  and  practices  of 
the  Veterans  Administration  and 
because  the  wage  survey  data 
considered  by  the  Committee  have  been 
obtained  from  officials  of  private 
business  establishments  with  a 
guarantee  that  the  data  will  be  held  In 
confidence.  Closure  of  the  meetings  is  in 
accordance  with  subsection  10(d)  of 
Pub.  L.  92-463.  as  amended  by  Pub.  L 
94-409.  and  as  cited  in  5  U.S.C.  552b|c) 
(2)  and  (4). 

However,  members  of  the  public  are 
invited  to  submit  material  in  writing  to 
the  Chairperson  for  the  Committee's 
attention. 

Additional  information  concerning 
these  meetings  may  be  obtained  from 
the  Chairperson.  Veterans 
Administration  Wage  Committee.  Room 
1175.  810  Vermont  Avenue  .NW., 
Washington.  DC  20420. 
Dated;  September  7. 1988. 
By  direction  of  the  Administrator. 
Rosa  Maiia  Fontanez, 
Committee  Management  Office . 
|FR  Doc  88-21488  Filed  8-20-88:  n;45  am| 
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Sunshine  Act  Meetings 
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UNITED  STATES  irffTERHATIONAL  TRAOC 
COMMISSION 

T1MC  AND  DATt  Thiirsday  Spptember  ?9 
1988at  IttOOa.m. 

place:  Room  101.  500  E  Street,  SW  , 
Washington.  DC  20436, 

STATUS;  Open  to  the  public- 

MATTER3  TO  BE  CONSIDERED: 

1   Agenda 
2.  Minutes 

3  Ratifications 

4  Petitions  and  Complaints 

5  Unv  TA-203-18  (Wood  Shakes  and 

ShinKles) — briefing  and  anrKninccinent. 
by  'hose  Commissions  wishing  to  do  so 
of  ihe  nature  of  the  advice  litey  will  be 
fjivm^  to  the  U^  Trade  Repre«entdtive 
reijdrding  lermination  of  the  linporl  reiitf 
now  in  efTect. 

6-  Preaentdtion  of  the  U  S  Savings  Bunds 
Awards 

~  Any  items  left  over  the  previous  agenda 

CONTACT  PStSOM  FOR  MORE 

INFORMATION:  Kenneth  R  M«9on. 
Secretary,  (202)  252-1000 
Kenneth  R.  Mason, 

Secr^'-ery 

September:.  1968. 

[FR  Doc  8&-21594  Filed  9-lft-Sft:  5-06  am] 
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UNITED  STATES  INTERNA TTONAL  TTIADE 
COMHtSSfON 

TIME  AND  DATE:  Tuesday,  September  2a 

1988  at  11:00  a.nL 

PLACE:  Room  101.  500  E  Street,  SW,. 
Washington,  DC  20436. 

STATXtt:  Open  to  the  public. 

MATTERS  TO  BC  CONSIOEREO: 

1  Agenda 

2.  Minutes 

3.  Ratifications 

4.  Petitions  and  CompUiats: 

Certain  Strip  Lights  [Docket  Number  1463] 

5  Inv  731-TA-421  (P)  (Shock  Absorbers  and 

Parts.  Components,  and  Subasscmbltes 

Thereof  froin  Brazil)— bncdn^  and  vote. 

6-  Any  items  left  over  from  prevMuts  agenda. 


CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R  Msinn. 
Secretary.  (202)  252-1000 
Kenneth  R.  Maaon, 

September  7  1985 

[FR  Dnc  S&-21595  Filed  9-1&-^.  S  06  pmj 

BIUJNO  COOE  r020-O3-M 

NATIONAL  TRANSPORTATION  SAFETY 

BOARD 

TIME  AND  DATE:  930  am.  Tuesday. 

September  27,  1968. 
PLACE:  Confprnnce  Rooms  H\.  B  ^  C 
Eighth  Floor  Win  IndepenHpnrp  .Avenue, 
SW..  Washirigtnn.  DC  20.=^'*4 
STATUS:  Open 

MATTERS  TO  BC  COHSIOEREO: 

1    Aircraft  Accident  Refwirt*  Cant!TM*nlni 
ATlmes.  Inc..  Flight  Kl ),  McDonnell- 
Dou>;]ds  DC-9-14.  [)en\  er.  Colorado. 

N  n-ember  15.  1^" 

FOR  MORE  INFORMATION  CONTACT  Bea 

Hardesty.  (202)  382-6525. 

Bea  Hardesty, 

Ffdern!  Re^is:er  Uaison  Officfv 

September  16. 1988. 

[FR  Dor.  66-21588  Filed  9-16-88;  4:57  pm) 

BtUJNG  COOe  7S33-01-« 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  Seplembrr  19.  2b. 
October  3.  and  10,  1988. 

PLACE:  CcmmissiontTs  Cuntprence 

Ro(]m.  11.555  Rockvilie  Pike,  Rockvilk", 

Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  September  1  j 

T^:.r-,day.  September  22 
11.30  a.m. 
Affirmatioii/Discussion  and  Vote  (Public 

Meeting) 
a  Commission  Order  an  Seabrook 
iTenidtiv) 

Weak  of  Septenbar  2ft— Tentative 

There  are  no  Commission  meeiin«s  »c>wduie<! 
for  the  Week  of  September  20 

Week  of  October  3 — Tentative 

Wednesday.  October  5 
lOflO  am, 

Bnefing  on  Status  of  Peach  Bottom  fPuNic 
Meeting) 

Friday.  October  7 
10:00  a  m- 


Briefing  on  Status  nf  Reactor  Operator 
Requalificalion  Program  (Public  Meeting) 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
2:00  pm 

Bripfina  on  Status  of  Policy  Statement  on 

TrsmmR  and  Qushficatmn  fPublic 
Meehmt) 

Week  of  October  10— Teotalive 

Friday.  Octohf  14 

10:00  a.m- 

Bnefing  on  Proposed  Rule  for  Mfiintenanct* 
of  Nuclear  Power  Plants  (Public  Meetinpl 
11:30  a.m. 
Affirmation/Discussion  and  Vote  [Public 
Meeting)  (if  needed) 
2:00  p  m. 

Discussiun/Posstble  Vole  nn  Pilarim 
Rps!,iri  (F*ubitc  Meplins] 

ADDITIONAL  INFORMATION:  Affirmation 
of  "Revision  to  the  General  Statement  oi 
Podcy  and  Prnredures  for  Enforcement 
Actions  (10  CFR  Part  2.  Appendix  C)" 
(Public  Meeting)  was  held  on  September 
16. 

Affirmation  of  "Decisions  on  [1)  Rule 
Waiver  Petition  Seeking  a  Financial 
Qualifications  Review  in  Seabrook  and 
(2)  Petition  for  Review  of  ALAB-895" 
scheduled  for  September  16,  cancelled. 

Note.— AfTimiation  spssions  are  initiaHy 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
.Act  as  speafic  item*  are  identified  and  added 
to  the  meeting  agenda  If  tfiere  is  no  specific 
subject  listed  for  affirmation,  this  mpHns  that 
no  item  has  a  yet  been  identified  as  requiring! 
HDi,  romm"iiion  votr  on  this  dute 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  {RECORDING):  (JOl  I  492-0^42. 
CONTACT  PERSON  FOR  MORE 

INFORMATION:  William  Hill,  (301)  492- 

1661 

Andrew  U  Bales. 

Off:re  nf  the  Secretary. 

Septpmberie,  i^ma. 

IF-Tt  D.»c  «8-Jlrtfi2  Fiied  ti-ltMW.  2:17  pm] 
8ILUNG  CODE  rSII(M)t-M 

SECURrTTES  AND  EXCHANGE  COMMISSION 

Ai^ency  ME-elmg 

"FEDERAL  REGISTER"  CTTATtON  Of 

PREVIOUS  ANNOUNCEMENT:  {53  FR  36149 

September  16.  1988). 
STATUS:  Open  meeting. 
PLACE:  450  Fifth  Street.  NW., 
Washington.  DC. 
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DATE  PREVIOUSLY  ANNOUNCED: 

Wednesday,  September  14, 1988. 

CHANGE  IN  THE  MEETING:  Additional 

meeting. 

The  following  items  will  be 
considered  at  an  open  meeting  on 
Thursday,  September  22.  1988.  a!  10:00 
a.m. 

t.  The  Commission  will  consider  whether 
to  publish  a  report  discussing  various  of  its 
actions  relating  to  improvements  thai  could 
be  made  in  the  municipal  securities  markets. 
The  report  would  also  discuss  the  regulator^' 
background  of  municipal  securities  and 
recent  efforts  made  by  various  groups  to 
improve  investor  protection  in  the  municipal 
securities  area.  For  further  information, 
please  contact  Douglas  E.  Crow  al  (202)  272- 
2434. 


2,  The  Commission  will  consider  whether 
to  publish  a  release  proposing  for  comment  a 
rule  that  would  require  municipal 
underwriters  participating  in  offerings 
exceeding  $10  million:  To  obtain  and  review 
copies  of  nearly  final  official  statements  pnor 
to  bidding  for  or  purchasing  an  offering:  to 
contract  with  the  issuers  or  their  agents  to 
obtain  final  official  statements  in  sufficient 
quantities  to  make  them  available  in 
accordance  with  rales  established  by  the 
Municipal  Secunties  Rulemaking  Board 
("MSRB"1;  and,  to  make  available  copies  of 
preliminary  and  final  official  statements  to 
investors  and  other  interested  persons  on 
request.  The  release  also  would  emphasize 
the  responsibility  of  municipal  underwnlers 
to  have  a  reasonable  basis  for  believing  in 
the  accuracy  of  key  representations 
concerning  the  securities  thai  they 
underwrite,  and  would  request  comment  on 
proposals  by  the  MSRB  and  other  industry 


groups  to  create  a  central  repository  for 
municipal  official  statements  For  futher 
information,  please  contact  Edward  L 
Piltman  al  (202)  272-2848. 

Commission  Grundfest.  as  duty 
officer,  determmed  that  Com.mission 
business  required  the  above  changes. 

At  times  changes  m  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Karen 
Burgess  at  (202)  272-2000. 
lonathan  G.  Katz, 
Secretary. 
September  19,  1988 

(FR  Dnc.  88-21698  Filed  8-1&-88:  4:58  pm] 
Biu-J»*G  cooe  ioio-oi-ii 
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This   sectioci    of   the   FEDERAL   REGtSTEP 
con^alf^s   ©drtonal  corrections  o*  previousfv 
putjtisned   PresKJeniiat,   Rule,   Proposed 
Ro<e,   and   Notice  documents  and  voturoes 
D*   rtie  Code  o*   Federal   Reguianons 
rnese    cofrectKxis   are   prepared   by   Vhe 
Office    of   t^e    Federal    Register    Agency 
prepared   cor'ectiorxs  are  issued   as   s*9f>ed 
3ocuiTie'^:s   and   appear   "^   the   appropnate 
docume*^!    categories    eisew*iere    m    Ttie 
issue 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

50  CFR  Parts  61 1.  672  and  675 

[Docket  No  B0872-8 1721 

ForeJgn  Fishing;  Groundlish  of  the  Gulf 
of  Alaska;  Groundfish  of  the  Bering 
Sea  and  Aleutian  Islands 

Correction 

In  proposed  rule  documt-'ni  tiH-2()\~i 
beKinning  on  page  34322  m  the  issue  of 
TuesddV.  September  6.  19Ba.  make  the 
f.uiowing  corrections: 

1.  On  page  34323.  in  the  first  column. 
m  the  seventh  line,  after  the  word  "but" 
insert  "one". 

2.  On  the  same  page,  in  the  third 
column,  in  the  third  line.  "PSC-"  should 
read-JVP-". 

3.  On  page  34325.  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  fifth  Ime.  "0648— 09"  ' 
should  read  '0648 — 0097" 

5  611,93     [Corrected) 

4  On  'he  same  page,  in  the  third 
column,  in  §  611.93(b)(3)(ii)(A).  in  the 
15th  line,  after  the  word  "species"  insert 
"or  species" 

§675.20    (Corrected) 

5.  On  page  34326,  m  the  second 
column,  in  §  675  20(a)(61.  m  the  fifth  line 
from  the  bottom,  "members  '  should 
read  "amounts". 

BILLiNG  COOC   tSO«-a*<] 


DEPARTMEMT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  TA89-!-5 1-000  and  TIM9-1-S1- 

OOOi 

Great  Lakes  Gas  TransmtsskHi  Cc 
Proposed  Changes  In  F^.R.C.  Gas 
Tariff;  Purchased  Gas  At^ustment 
Clause  Provtsions 

C:jrrf.  Hon 

In  notice  document  88-21083 
appearmg  on  page  35fl95  in  the  issue  of 
Thursday.  September  15. 1988.  make  the 
following  correction: 

In  the  second  column,  in  the  heading, 
the  docket  numbers  appeared 
incorrectly  and  should  read  as  set  forth 

BILUNG  COD€   t^OS-Oi-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

iDocket  N08  TQ89-1-7-000  and  TM89-1-7- 
0001 

Southern  Natural  Gas  Co;  Proposed 
Changes  to  FERC  Gas  Tariff 


In  notice  dutunient  Sfl-21090 
appearing  on  page  35898  in  the  issue  of 
Thursday.  September  15.  1988.  make  the 
following  correction: 

In  the  first  column,  in  the  heading,  thf 
docket  number  appeared  incorrectly  anii 
should  read  as  set  forth  aoove. 

mjJNO  COOC  IS0541-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  180 

(OPP-300190 A;  FRL  3441-1! 

Aluminum  Isopropoxide  and  Aluminum 
Secondary  Butoxide;  Tolerance 
Exemption 

Correction 

In  rule  document  88-20117  beginning 
on  pa^e  34508  in  the  issue  of 
Wednesday  Sfrptember  7.  1988.  make 
the  following  correction: 


§190.1091     iCorrectedl 

On  piice  ,t43fW,  m  the  second  (column, 
in  §  180.1091.  the  eighth  line  should  read 
"amitraz  |A'-(2,4-diniPthvlphpnvlI-/V- 
II12.4-- 

eiVLINQ  COOE  1B0fr«l4> 


ENVIRONMENTAL  PPOTECTION 
AGENCY 

40  CFR  Part  180 

I  PP  8F3600/R975.  FRL-3434-9) 

Pesticide  Tolerances  tor  Clopyralid 

Correction 

In  rule  document  88-19297  beginning 
on  page  33466  in  the  issue  of 
Wednesday.  August  31. 1968.  make  the 
following  corrections: 

1.  On  page  334B6.  in  the  second 
column,  under  8UPPI.EMENTARY 
INFORMATION,  in  paragraph  4.  in  the 
second  line,  "<"  should  read  ">". 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  section,  in 
paragraph  5,  in  the  third  line.  "<" 
should  read  ">". 

3.  On  the  same  page,  in  the  same 
column,  in  the  same  section,  in 
paragraph  7.  in  the  second  line,  "  <  " 
should  read  ">'*. 

NIXING  COOC  iae641« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Paris  141  and  142 

FHL-3380-2 

Drinking  Water  Regulations:  M^xtrnum 
Contaminant  Level  Goals  and  National 
Primary  Drinking  Water  Regulations 
(Of  Lead  and  Copper 

Corrfi  t:iui 

In  the  issue  of  Thursday.  September 
IS.  1968.  on  page  35952.  in  the  first 
column,  paragraph  5  to  proposed  rule 
document  68-18577  was  inaccurate  and 

should  be  removed- 
BIU.INO  COOC  twe-oi-o 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-42023D;  FRL-3437.»I 

Maryland  State  Plan  for  Certification  of 
Pesticide  Applicators 

Correction 

In  notice  document  88-19785 
appearing  on  page  33534  in  the  issue  of 
Wednesday.  August  31,  1988.  make  the 
following  corrections: 

1  In  the  first  column,  in  the  heading, 
the  subject  heading  appeared  incorrectly 
and  should  read  as  set  forth  above. 

2.  In  the  same  column,  under 
ADDRESSES,  in  paragraph  1.  in  the  fourth 
line.  "1P197"  should  read  ■'19107". 

BILiJNa  COOC  1fiOS41.0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

1OPP-42011E;  FRL-3437-8! 

Pennsylvania  State  Plan  for 
Certification  of  Pesticide  Applicators 

Currection 

In  notice  document  88-19786 
appearing  on  page  33534  in  the  issue  of 
Wednesday.  August  31, 1988,  make  the 
following  correction: 

In  the  third  column,  under 

SUPPt-EMENTARY  INFORMATION,  in  the 

b,:'\Lr.lh  line.  '410907"  should  read 

■419(17", 

BILLING  COOC  l&OS-OI-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

!OPTS-59a49:  FRL-3439-31 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
Notices 

Correction 

In  notice  document  88-19790  beginning 
on  page  33543  in  the  issue  of 


Wednesday.  August  31,  1988.  make  the 
following  corrections: 

On  page  33543,  in  the  third  column,  in 
the  SUMMARY,  m  the  2nd  line. 
■■Substance^^  should  read  ■■Substances^': 
and  in  the  13th  line,  "(49  Fr  56066)" 
should  read  "(49  FR  46066)". 

BILLING  COOe  1505-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS-51711;  FRL-3438-91 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
NotJces 

Correction 

In  notice  document  88-19788  beginning 
on  page  33537  in  the  issue  of 
Wednesday.  August  31. 1988,  make  the 
following  corrections: 

1.  On  page  33538.  in  the  first  column. 

under  SUPPIiMENTARY  INFORMATION,  in 

the  third  line,  "nonconfidpn'ihl '  was 
misspelled. 

2.  On  the  same  page,  in  the  second 
column,  under  P  88-1730.  in  the  second 
line.  "Chromium"  was  misspelled. 

3.  On  page  33540,  in  the  third  column, 
under  P  88-1785,  in  the  11th  line, 
■■irritation^^  was  misspelled. 

BILLING  COOe  1505-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

|OPTS-S1712:FRL-3439-2l 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals.  Premanufacture 
Notices 

Correction 

In  notice  document  88-19789  beginning 
on  page  33541  in  the  issue  of 
Wednesday.  August  31. 1988.  make  the 
following  corrections: 

1.  On  page  33541,  in  the  third  column, 
under  DATES,  in  the  13th  line.  "P-68- 
181828"  should  read  "P-88-1828 ":  and  in 


the  24th  line.  ■■88-1818^^  should  read  ■88- 
1813^'. 

2.  On  page  33542.  in  the  second 
column,  under  P-88-1814.  in  the  fourth 
line,  '■glycol^  was  misspelled. 

3.  On  the  same  page,  in  the  third 
column,  under  P-88-1B28.  in  the  second 
line,  '■polyurethane'^  was  misspelled. 

BILLING  COOC  1505-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee;  Notice  of 
Meeting 

Correction 

In  notice  document  88-19040 
appearing  on  page  32107  in  the  issue  of 
Tuesday.  August  23. 1988.  make  the 
following  correction: 

In  the  first  column,  under  SUMMARY,  in 
the  eighth  line,  ■■EP.A^s^^  should  read. 
■FDA  s". 

B1UJNG  COOC  1505.01-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

iDoclset  No  8&-CE-24-AD:  AmOt,  39-60141 

Airworthiness  Directives;  Cessna 
Model  208B  Airplanes 

Correcn-j:. 

In  rule  document  88-19952  beginning 
on  page  34940  in  the  issue  of  Friday. 
September  2. 1988.  make  the  following 
corrections: 

1.  On  page  34940.  in  the  third  column, 
the  DATES  entry  should  read  as  follows: 
DATES:  Effective:  September  30, 1988. 
Compliance:  As  prescribed  in  the  body 
of  the  AD. 

2.  On  page  34041,  in  the  second 
column,  in  the  bottom  line,  "October  3. 
1988'^  should  read  '■September  30. 1988.^ 

BtLUNG  COOC  150S^)1-0 


Wednesday 
September  21,  1988 


Part  II 


Department  of 
Housing  and  Urban 
Development 


Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing  Commissioner 


24  CFR  Part  888 

Section  8  Housing  Assistance  Payments 
Program;  Fair  Market  Rent  Schedules  for 
Use  In  the  Existing  Housing  Certificate 
Program,  Loan  Managment  and  Property 
Disposition  Programs,  Moderate 
Rehabilitation  Program  and  Housing 
Voucher  Program;  Final  Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  o(  the  Assistant  Secretary  lor 
Housing— Fe<leral  Housing 
Commissioner 

24  CFR  Part  S88 

IDoeliel  No.  N-88-1789;  FR-24MI 

Section  8  Housing  Assistance 
Payments  Program;  Fair  Market  Rent 
Schedules  for  Use  in  the  Existing 
Housing  Certificate  Program.  Loan 
Management  and  Property  Disposition 
Programs.  Moderate  Rehabilitation 
Program  and  Housing  Voucher 
Program 

agency:  Office  of  Ihe  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 

ACTION:  Final  notice. 

summary:  Section  8(c)(1)  of  Ihe  United 

States  Housing  Act  of  1937  requires  the 
Secretary  to  publish  Fair  Market  Rents 
(FMRsl  penodically.  but  not  less 
frequently  than  annually,  to  be  effective 
on  October  1  of  each  year.  The 
Departmer.t  published  proposed  FY- 
1989  FMRs  for  the  Section  8  ExiRting 
Housing  Program  on  April  13.  1988  (53 
FR  12278)  and  solicitated  public 
comments-  Today's  notice  announces 
final  FY-1989  FMR  schedules  for  the 
Section  8  Existing  Housing  Certificate 
Program  (Part  882,  Subparts  A  and  B). 
including  space  rentals  by  owners  of 
manufactured  homes  under  the  Section  3 
Existing  f  lousing  Certificate  Program 
(Part  682.  Subpart  F):  the  Section  8 
Moderate  Rehabilitation  Program  (Part 
882.  Subparts  D  and  E|;  and  Section  8 
e\isii.".g  housi.ng  assisted  under  Part  886, 
Subparts  .^  and  C  (Section  6  loan 
management  and  property  disposition 
programs]  FMRs  are  also  used  to 
determine  payment  standard  schedules 
in  the  Housing  Voucher  Program. 

EFFECTIVE  DATE:  The  FMRs  published  in 
this  notice  are  effective  on  October  1. 
1988 

FOR  FUfrrHER  INFORMATION  CONTACT: 

Cecelia  D,  Livingston.  Housing  Voucher 
Division,  Office  of  Elderly  and  Assisted 
Housing,  telephone  (202)  755-(>i"7.  For 
technical  Information  on  the 
development  of  schedules  for  specific 
areas  or  the  method  used  for  the  rent 
calculations,  contact  Michael  R.  Allard. 
Economic  and  Market  Analysis 
Division.  Office  of  Economic  Affairs, 
telephone  (202]  75>-55'7,  (These  are  not 
toil-free  numbers.) 


SUPPLEMENT  AMY  INFORMATION: 

Background 

Section  8  of  the  United  States  Housing 
Act  of  1937  (the  Acl)  (42  U.S.C.  14370 
authorizes  a  housing  assistance  program 
to  aid  lower  income  families  in  renting 
decent,  safe,  and  sanitary  housing. 
Assistance  payments  are  limited  by  Fair 
Market  Rents  (FMRs)  (or  payment 
standards  based  on  FMRs  in  the 
Housing  Voucher  Program)  established 
by  HUD  for  different  areas.  In  general, 
the  FMR  for  an  area  in  the  amount  that 
would  be  needed  to  rent  privately 
owned,  decent,  safe,  and  sanitary  rental 
housing  of  a  modest  (non-luxury)  nature 
with  suitable  amenities. 

Section  8(c)  of  the  Act  requires  Ihe 
Secretary  of  HUD  to  publish  FMRs 
periodically,  but  not  less  freqenlly  than 
annually,  to  be  effective  on  October  1  of 
each  year.  The  FMRs  must  reflect 
changes  based  on  the  most  recent 
available  data,  so  FMRs  will  be  current 
for  the  year  in  which  they  apply.  The 
DepartmenlB  regulations  provide  that 
HUD  will  develop  F'MRs  by  publishing 
proposed  FMRs  for  public  comment 
analyzing  Ihe  public  comment,  and 
publishing  final  FMRs.  (See  24  CFR 
888.115).  On  April  13. 1988  (53  FR  12278), 
the  Department  proposed  FMRs  for 
Section  a  exisbng  housing  for  FY  1989. 
Today's  notice  contains  an  analysis  and 
response  to  public  comments  and  makes 
appropriate  revisions  to  Ihe  proposed 
FMRs 

The  F'MRs  for  FY  1989  announced  in 
this  notice  govern  the  following  Seclion 
8  Housing  Assistance  Payments 
Programs:  The  Section  8  Existing 
Housing  Certificate  Program  under  Part 
882  (Subpart  A  and  B).  including  space 
rentals  by  owners  of  manufactured 
homes  (Subpart  F).  the  Moderate 
Rehabilitation  Program  under  Part  882 
(Subparts  D  and  E|.  Ihe  section  8 
Housing  Assistance  Program  for  Projects 
with  HUD-insured  or  HUD-held 
Mortgages  under  Part  886  (Subpart  A), 
as  well  as  for  existing  housing  under  the 
Section  8  Housing  Assistance  Program 
for  the  Dispostion  of  HUD-owned 
Projects  under  Part  888  (Subpart  C).  In 
addition.  F'MRs  are  used  to  establish 
payment  standards  for  the  Housing 
Voucher  Program. 

Proposed  Fair  Market  Rents 

The  Proposed  FY  1989  FMRs 
published  on  April  13. 1988  (53  FR  12278) 
reflected  estimated  rent  levels  projected 
forward  to  April  1. 1989  The  criteria  and 
methodology  used  by  HLID  in 
developing  the  proposed  FMRs  appear 
at  24  CFR  Part  888.  Subpart  A.  and  have 
been  in  used  since  1983. 

The  criteria  used  by  HUD  in 
developing  FMRs  are:  (1)  The  45lh 


percentile  rent  (that  is.  the  rent  below 
which  45  percent  of  Ihe  standard  quality 
rental  housing  units  are  distributed):  (2) 
rents  based  on  units  occupied  by  recent 
movers  (households  who  moved  within 
two  years  before  Ihe  dale  of  Ihe  survey 
data  used  in  these  calculations):  and  (3) 
exclusion  from  the  data  base  on  public 
housing  units  and  recently  completed 
housing  (units  built  within  two  years  of 
the  survey  dates).  (See  24  CFR  888.113.) 
The  FMRs  for  manufactured  home 
spaces  are  based  on  the  45th  percentile 
rent  for  manufactured  home  spaces.  (See 
24  CFR  888.113(8)). 

In  establishing  the  proposed  FMRs. 
HUD  used  the  most  accurate  data 
available.  Data  used  to  compute  Ihe  FY 
1989  FMRs  include  the  1980  Census 
data,  Posl-1980  American  Housing 
Survey  (AHS)  data,  Ihe  reliable  area 
specific  data  submitted  by  public 
commenters  since  FY  1986.  the  year  the 
FMRs  were  revised  with  Ihe  1980 
Census. 

The  proposed  FY  1989  FMRs  were 
calculated  by  updating  FY  1988  FMRs 
one  additional  year  to  April  1. 1989. 
based  on  the  most  recent  CPl  data 
available  on  average  annual  changes  for 
rents  and  utilities  The  proposed  FY  1988 
FMRs  for  manufactured  home  spaces 
were  calculated  by  updating  FY  1988 
F'MRs  lo  April  1. 1989.  using  the  most 
current  average  annual  change  in  the 
CPI  residential  rent  index  (with  healing 
costs  included  in  the  rent  factored  out). 

Administrative  Fees 

The  F'MRs  published  for  effect  will  be 
used  lo  calculate  the  PHA  ongoing 
administrative  fee  For  a  PHA 
administering  a  Section  8  program  in  an 
area  where  Ihe  two-bedroom  FMR  has 
increased,  the  PHA's  administrative  fee 
will  be  adjusted  as  of  October  1. 1988. 
For  a  PFIA  administering  a  Section  8 
program  in  an  area  where  the  two- 
bedroom  FMR  IS  decreased,  the  PHA's 
administrative  fee  will  be  adjusted  as  of 
the  first  day  of  the  PHA's  fiscal  year 
thai  begins  after  October  1, 1988. 

Public  Comments 

HUD  received  85  comments  covering 
116  FMR  areas  in  response  to  the 
publication  of  its  proposed  FY-19e9 
FMRs.  Approximately  three-fourths  of 
these  comments  were  submitted  by 
PHAs.  Of  the  remainder,  eleven  were 
from  state  and  local  governments,  and 
eight  were  from  members  of  Congress, 
state  legislators,  management 
companies,  and  private  citizens 
receiving  housing  assistance.  Multiple 
comments  were  received  for  serveral 
FMR  areas,  including  nine  comments  for 
the  Providence.  RI  area,  six  comments 
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for  Orange  County.  NY.  and  four 
comments  for  the  Pawtucket- 
Woonsocket-Attlcboro,  RI-MA  area. 

Almost  evcr>'  commenter  stated  that 
the  proposed  FNlRs  for  Ihe  commenters 
area  were  too  low.  Three  commenters 
stated  that  they  supported  the  proposed 
FMRs  for  their  areas,  including  the 
Maine  State  Housing  Authority,  which 
endorsed  Ihe  proposed  FMRs  for  their 
jurisdiction,  the  Housing  Authority  of 
the  City  of  New  Haven.  CT.  and  the 
Redevelopment  and  Housing  Authority 
of  Hampton.  VA.  The  Housing  Authority 
of  Billings.  MT  commented  that  their 
FMRs  were  too  high.  After  reviewirtg  the 
information  submitted,  the  Department 
agrees  with  Ihe  request  to  maintain  the 
FMRs  for  Billings.  MT  at  last  year's 
levels- 

As  a  result  of  decreases  in  local  CPI 
surveys,  the  FMRs  in  five  metropolitan 
areas  in  Texas  were  proposed  for 
modest  decreases.  These  areas  are:  The 
Dallas  PMSA.  the  Fort  Worth-Arlington 
PMSA;  the  Houston  PMSA:  the 
Galveston-Texas  City  PMSA:  and  the 
Brazoria  PMSA.  The  Department  did  not 
receive  any  comments  concerning  these 
areas.  All  FMR  areas  in  Alaska  also 
were  proposed  for  decreases  based  on 
the  CPI  data  for  Ihe  Anchorage  area, 
which  is  used  lo  adjust  FMRs  statewide. 
The  Alaska  Stale  Building  Authority 
submilted  a  comment  opposing  these 
reductions.  Their  comment,  however, 
did  not  include  market  area  data 
specifying  current  45lh  percentile  rent 
levels  or  locality  specific  rent  level 
changes.  Lacking  such  information,  the 
Department  continues  to  believe  that  the 
Anchorage  CPI  is  the  most  valid 
measure  of  rent  changes  for  Alaska. 

As  a  resull  of  incorporating  recently 
obtained  data  from  the  1984  AHSs  for 
metropolitan  areas.  FMR  decreases 
were  proposed  for  the  Birmingham.  AL 
and  Ihe  Cleveland.  OH  FMR  areas.  The 
Department  received  comments  from 
three  suburban  PHAs  in  the  Cleveland 
area  and  one  in  the  Birmingham  area. 
None  of  these  comments  contained 
sufficient  rental  data  lo  cause  the 
Department  to  change  the  decision  to 
reduce  the  AHS-based  FMRs.  As  a 
follow-up  to  a  previous  comment 
submitted  by  Ihe  Wayne  County 
Housing  Authority  in  Pennsylvania.  Ihe 
Department  obtained  additional  data 
concerning  the  FMR  levels  in  Wayne 
and  Pike  Counties  and  is  now  publishing 
increases  in  Ihe  FMRs  for  these  two 
counties. 

The  Department  evaluated  all 
comments  carefully  and  has  sought  to 
look  behind  the  information  presented, 
when  the  data  appeared  to  have  merit 
bul  were  incompletely  or  poorly 
represented.  The  results  of  our 


evaluation  are  as  follows  For  46  areas, 
the  FMRs  are  being  increased  in 
response  to  information  provided  by  the 
commenters;  for  one  area.  Billings.  MT. 
the  FMRs  will  remain  at  last  year's 
levels  at  the  request  of  the  commenter; 
for  22  areas,  the  commenters  expressed 
their  support  of  the  proposed  FMRs:  and 
for  47  areas,  the  proposed  FMRs  will  not 
be  changed  because  no  data  were 
provided  by  Ihe  commenters.  or  the  dala 
provided  were  insufficient. 

Compulation  of  FMRs 

a  Geographic  Area 

Seclion  888.113  provides  that  FMRs 
are  established  for  all  Metropolitan 
Statistical  Areas  (MSAs),  Primary 
Metropolitan  Statistical  Areas  (PMSAs). 
norunetropolitan  counties  and  county 
equivalents  Five  commenters  were 
concerned  with  the  area  in  which  their 
jurisdictions  had  been  included.  They 
argued,  given  the  actual  markets 
existing  in  their  areas,  that  either  it 
would  be  more  appropriate  for  their 
jurisdiction  to  be  included  in  an 
adjacent  FMR  area  (with  higher  FMRs). 
that  FMRs  for  their  areas  should  be 
recomputed  lo  refiecl  FMRs  in  an 
adjacent  or  similarly  situated  area  with 
higher  FMRs.  or  that  certain  lower  cost 
areas  should  be  excluded  from  their 
FMR  area. 

An  FMR  published  for  Section  B 
Existing  Housing  is  established  on  a 
market  area  basis  (/.e..  a  geographic 
area  within  which  housing  units  are  in 
mutual  competition).  The  factors  used 
by  the  Office  of  Management  and 
Budget  (OMB)  to  define  metropolitan 
areas  include  commuting  patterns  and 
population  densities.  These  factors  are 
also  appropriate  to  define  housing 
market  areas.  The  Department  believes 
that  these  OMB  definitions  constitute  a 
rational  basis  for  determining  housing 
market  areas  and  will  continue  to  use 
Ihe  definitions  of  metropolitan  areas 
adopted  by  OMB.  Accordingly,  we  will 
continue  to  define  FMR  areas  as  entire 
metropolitan  areas  and.  for  areas 
outside  of  metropolitan  areas,  as  entire 
counties. 

Since  FMRs  in  any  geographic  area 
refiecl  the  rent  level  below  which  45 
percent  of  the  rents  will  fall,  actual  rents 
will  vary  within  each  area.  Thus. 
portions  of  a  FMR  area  may  have  rent 
levels  that  exceed  the  FMR.  For  such 
areas  within  FMR  market  areas  that 
have  active  Section  8  Existing  programs 
and  also  rent  levels  that  are  on  average 
higher  than  the  published  FMRs.  HUD's 
regulations  permit,  under  specified 
conditions.  PHAs  to  approve  iniiial  rents 
that  exceed  FMRs.  (See.  e.g..  24  CFR 
B82.10eia).)  HUD  has  found  thai  these 


exception  rents  usually  will  be  sufficient 
to  achieve  program  objectives. 

b.  Data  Base 

As  noted  above.  HUD  computes  FMRs 
by  using  a  combination  of  1980  census. 
AHS.  and  CPI  data  Two  commenters 
questioned  HUD's  use  of  Ihe  1980  census 
dala  as  a  base:  both  believed  it  to  be 
out-of-date  for  their  areas.  HUD 
continues  to  believe  that  the  estimates 
resulting  from  Ihe  application  of  the 
census.  AHS.  and  CPI  dala  provide 
FMRs  that  generally  reflect  local  market 
conditions  and  changes.  However,  the 
Department  relies  on  the  public 
comment  process  lo  identify  those  areas 
where  the  use  of  the  data  is  not 
appropriate  or  where  there  have  been 
abrupt  changes  in  local  market  areas. 
(Most  questions  regarding  the  accuracv' 
of  the  HUD  data  base  have  been 
addressed  at  length  in  prior  FMR 
publications.  See  HUD's  August  29. 1986. 
publication  of  FMRs  for  FY -1986  (50  FR 
31014.  31015-16):  the  June  30. 1987. 
publication  of  FMRs  for  FY' -1987  (52  FR 
24382.  24383-841:  and  the  March  19. 1968, 
publication  of  FMRs  for  FY-1988  (53  FR 
8888.  8890)1 

c  Local  Conditions 

Most  commenters  fell  that  HUD's 
proposed  FMRs  ignored  local  condition? 
that  mandate  higher  FMRs.  They  cited 
faclors  that  create  a  high  demand  for 
and  low  supply  of.  suitable  rental 
properties  in  their  areas.  These  included 
Ihe  location  of  universities,  military 
bases,  or  industries  in  the  area;  the 
proximity  of  urban  centers;  the  loss  of 
housing  due  to  condominium  or 
cooperative  conversions,  genlrification. 
condemnation,  demolition,  or  natural 
disasters:  the  high  demand  for  seasonal 
rentals:  declines  in  new  construction: 
rapid  population  increases:  and  other 
factors.  Many  cited  increases  in  housing 
costs,  including  utilities,  insurance, 
security,  debt  servicing,  and  local  taxes 

HUD  recognizes  that  the  proposed 
FMRs  may  not  keep  pace  wilh  abrupt 
changes  in  local  rental  housing 
conditions.  However  the  Department 
relies  on  local  data  submitted  during  the 
public  comment  period  to  identify  such 
changes.  To  the  extent  that  Ihe  public 
comments  have  demonstrated  that  Ihe 
proposed  FMRs  do  not  adequately 
reflect  local  conditions,  and  have 
included  information  on  the  appropriate 
rent  levels,  the  final  FMRs  published 
today  have  been  revised. 

Several  commenters  noted  that 
increased  utility  costs  have  caused  or 
will  soon  cause  PFL'Vs  lo  increase  the 
amount  of  utility  allowances.  These 
commenters  noted  that  Ihe  increased 
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allowances  will  effectively  reduce  the 
amount  available  for  contract  rent  and 
urged  HUD  to  permit  FMR  increases  to 
offset  the  projected  increases  to  the 
allowances. 

The  FMRs  developed  under  Part  888 
are  intended  to  include  the  cost  of 
contract  rent  and  utilities  (except 
telephones).  In  market  areas  for  which 
data  were  submitted  to  demonstrate 
utility  cost  increases  beyond  the  level 
reflected  in  the  proposed  FMRs,  HUD 
has  made  appropriate  adjustments. 

d.  Tax  Code  Changes 

Several  commenters  predicted  that 
recent  lax  code  changes  will  increase 
ownership  costs  and  argued  that  the 
t^Rs  should  reflect  these  expected 
increases  Like  all  increases  to  expenses 
associated  with  the  ownership  of  rental 
housing,  if  the  projected  changes  occur, 
they  will  be  reflected  by  an  increase  to 
the  45th  percentile,  standard  quality, 
recent  mover  FMR  standard  To  the 
extent  that  these  tax  impacts  will  occur 
and  are  reflected  in  45'-h  percentile  rents 
for  future  years,  HUD  will  make 
appropnate  increases  to  future  FMR 
level.s 

Impact  of  the  FMRs 

Many  commenters  discussed  the 
impact  that  low  FMRs  would  have  on 
the  functioning  of  Section  8  existing 
housing.  The  primary  concern  was  that 
the  proposed  FMRs  would  not  ensure  an 
adequate  supply  of  decent,  safe,  and 
sanitary  housing.  Specifically, 
cummenlers  argued  that  the  proposed 
KMRs  would  (1)  not  provide  a  sufficient 
economic  incentive  to  owners  to 
participate  or  continue  to  participate  in 
the  program;  (2)  severely  limit  the 
options  of  certificate  and  housing 
voucher  holders,  making  it  difficult  or 
impossible  to  locate  housing  within 
prescribed  time  limits:  (3)  cause  the 
clustering  of  assisted  families  in  areas  of 
low  income  or  minority  concentration, 
contrary  to  the  purposes  of  the  Section  8 
program:  (4|  reduce  the  quality  of 
housing  by  limiting  family  options  to 
marginally  acceptable  units  and  by 
failing  to  provide  the  owner  with 
sufficient  revenues  to  maintain  and 
rehabilitate  delenorating  rental  units:  (5) 
increase  homelessness;  |6)  have  a 
negative  impact  on  the  Housing  Voucher 
Program  by  increasing  the  percentage  of 
family  income  necessary  to  rent  an 
acceptable  unit.  (7)  make  it  easier  for 
owners  to  discriminate  against  low 
income  and  minority  individuals:  and  (B| 
encouragn  owners  to  demand  illegal 
side  payments    from  certificate 
holders 


The  Department  balanced  many 
competing  factors  in  establishing  the 
FMR  standard  HUDs  objective  was  to 
set  FMRs  at  a  level  high  enough  to 
provide  a  broad  range  of  housing 
locations  and  amentities  to  assisted 
families  while  recognizing  the  need  to 
serve  as  many  families  as  possible 
within  the  limited  resources.  The  use  of 
the  45lh  percentile  of  recent  mover  rents 
is  a  standard  that  meets  this  objective. 

Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  as 
required  by  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321-4374)  is 
unnecessary,  since  the  section  8  Existing 
Housing  program  is  categorically 
excluded  from  the  Department's 
National  Environment  Policy  Act 
procedures  under  24  CFR  50.20(d). 

Under  5  U.S  C.  e05(b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  that  this  Notice  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  FMRs  reflect  the  rents  for 
simitar  quality  units  in  the  area. 
Therefore,  FMRs  do  not  change  the  rent 
from  that  which  would  be  charged  if  the 
unit  were  not  in  the  Section  8  program. 

This  document  does  not  constitute  a 
■'major  rule"  as  that  term  is  defined  in 
section  1(b)  of  Executive  Order  12291  on 
Federal  Regulation  issued  on  February 
17.  1981  Analysis  of  the  document 
indicates  that  it  does  not  (1)  have  an 
annual  effect  on  the  economy  of  S100 
million  or  more:  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  Slate,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  Stales-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  ii  14  158,  Ixiwer- 
Income  Housing  ,A88i8tance  Program  (aeclion 
B| 

Accordingly,  the  Fair  Market  Rent 
Schedules  are  amended  as  follows; 

\U:i-  .-Xuxusl  31.  \mu 
(ajiMM  E.  SdioeotMH^r. 
General  Dttputy  Assistant  Seycrctory  for 
Housmg — Federal  Hausirtfi  Commtxaioner 


Section  8  Fair  Market  Rent  Schedules 
For  L  se  In  The  F.visting  [Iou,sing 
Certificate  Program.  I.nan  .Managemi^nt 
and  Property  Disposition  Programs. 
Moderate  Rehabilitation  Program  and 
Housing  \'ourher  Pro^jram  Schedules  B 
A  D — General  ExplanatoPi  .Votes 

1-  Geographic  Coverage 

a.  FMRs  for  Existing  Housing 
(Schedule  B)  are  established  for  all 
Metropolitan  Slalisticil  Areas  (MSAs). 
Primary'  Metropolitan  Statistical  Areas 
(PMSAs),  nonmetropolilan  counties,  and 
county  equivalents  in  the  United  Stales, 
District  of  Columbia,  Puerto  Rico,  the 
Virgin  Islands,  and  Guam,  FMRs  also 
are  established  for  nonmetropolilan 
parts  of  counties  in  the  New  England 
states. 

b.  FMRs  for  Manufactured  Home 
spaces  in  the  Section  8  Certificate 
Program  (Schedule  D)  are  established 
for  all  MSAs,  PMSAs,  selected 
nonmetropolilan  counties,  and  the 
residual  nonmetropolilan  portion  of 
each  Stale. 

c.  FMRs  for  Existing  Housing 
(Schedule  B|  and  Manufactured  Homes 
in  the  Section  8  Certificate  Program 
(Schedule  D)  are  also  established  for 
Westchester  County,  NY,  as  required  by 
section  8(c)(1)  of  the  US,  Hou,siiig  Act  of 
1937. 

d  The  current  338  MSAs  and  PMSAs 
arc  those  established  by  the  Office  of 
Management  and  Budget  efTcctive 
October  18, 1886, 

2.  Arron/temenl  of  FMR  Areas  and 
Identification  of  Constituent  Parts 

a.  The  FMR  areas  in  Schedules  B  and 
D  are  listed  alphabetically  by  MSA- 
PMSA  and  nonmetropolilan  county 
within  each  Slate. 

b.  The  constituent  counties  (and  New- 
England  towns  and  cities)  included  in 
each  MSA  and  PMSA  are  listed 
immediately  following  the  listings  of  the 
FMR  dollar  amounts  All  of  the 
constituent  parts  of  an  MSA  that  arc  in 
more  than  one  State  can  be  identified  by 
consulting  the  listings  for  each 
applicable  Stale. 

c.  Two  nonmelropolitan  counties  are 
listed  alphabetically  on  each  line  of  the 
nonmetropolilan  county  listings. 

d.  The  Nev^  Fjigland  towns  and  cities 
included  in  a  nonmetropolilan  part  of  a 
cuunly  are  listed  immediately  following 
the  county  name. 

e.  The  FMRs  are  listed  by  dollar 
amount  on  the  first  line  beginning  with 
the  FMR  area  name. 

SILLMG  COM  42l»-27-tl 


SCHEDULE    e    -     FAIR    MASKET    RENTS    FOR    EXISTING    MOUSING 


ALABAMA 

METROPOLITAN  STATISTICAL  AREAS 


EFf  1  BP  2  BR  3  BR  4  BR   Counties  of  MSA/PMSA  within  STATE 


Annlaton,  AL  MSA 232  281 

Birmingham.  AL  MSA 260  315 

Columbus.  GA-AL  MS* 2^0  289 

Oothan.  al  MSA  27  1  327 

Florence.  Al  MSA 245  299 

Gadsden.  AL  MSA 213  259 

HuntSvillB.  AL  MSA 273  330 

Mobile.  *L  MSA 282  342 

Montgomery,  al  MS* 249  304 

Tuscaioosft,  AL  MSA 261  318 

NONME TPOPOLITAN  COUNTIES    EFF  1  BR  2  RO  3  BR  4  BR 

Barbour 196  238  28  1  35  1  393 

Bui  lock 200  243  286  358  400 

Chambers 194  236  278  348  389 

Chilton 190  232  2^4  342  382 

Clarke 213  259  30*5  38  3  4  29 

CletMjrn* 194  236  278  346  389 

Conecuh 213  259  306  383  429 

Coulngton 196  238  28'  35 1  393 

CuMman 237  288  340  425  476 

De  Kalb 224  272  3i9  398  448 

Fayette 190  232  274  342  382 

Geneva 196  238  28 1  351  393 

Hale t90  232  274  342  382 

JackBon 224  272  3  19  398  448 

Lawrence 237  288  340  425  476 

Limestone 20'  245  289  36  1  404 

Macon  213  258  305  38  1  427 

Man  on 190  23  1  27  2  340  380 

Monroe 213  259  306  383  4  29 

Perry 213  259  306  38  3  4  29 

Pike 213  258  305  38 1  437 

Sumter 2  13  259  30f  383  429 

Tal  lapoosa 194  2  36  278  3iS  389 

Wilcox 2  13  259  306  383  429 


330 
370 
342 
386 
353 

306 
389 

401 
357 
375 


415  464  Calhoun 

465  520  Blount .  je'*e'-sor,  St  Clair.  Shelby.  Walker 

428  481  Russell 

482  540  Date,  Houston 

437  490  Colbert.  Lauderdale  ' 


383  429  Etowa"-! 

487  545  Mad' son 

503  565  Baldwin.  Mobi 

447  501  Autauga.  Elmo 

468  525  Tuscaloosa 


NOf*IETR0PCLl  7AN    COUNTIES 

B  ibD  

But ler 

Cherokee 

Choctan 

Clay 

Coffee 

Coosa 

Cretnshaw 

Dallas 

Escambia 

f rankl in 

Greene 

Hanry 

Lamar 

Lee   

Lowndes 

Marengo 

Marshal  1 

Morgan 

P  ickens 

Randolph 

Tal ladega 

Washington 

Winston , 


SB  2  BE  3  BR  4  BR 


190 

232 

274 

342 

382 

204 

247 

291 

364 

408 

194 

236 

278 

348 

389 

213 

259 

306 

383 

429 

194 

236 

278 

348 

389 

265 

32  1 

378 

473 

529 

194 

236 

278 

348 

389 

20C 

243 

286 

358 

400 

213 

259 

306 

383 

429 

180 

220 

257 

323 

361 

190 

231 

272 

340 

380 

190 

232 

274 

342 

382 

196 

238 

28  1 

35  1 

393 

190 

232 

274 

342 

382 

243 

29S 

348 

435 

488 

200 

243 

286 

358 

400 

213 

259 

306 

38  3 

429 

209 

254 

298 

370 

414 

237 

288 

340 

425 

476 

190 

232 

274 

342 

382 

194 

236 

278 

348 

389 

194 

2  36 

278 

348 

389 

213 

259 

306 

383 

429 

190 

231 

272 

340 

380 

30 


The  FMRS  for 
the  FMR  for  ) 


unit  Sizes  larger  than  4  BRs  are  calculated  by  adding  i 5X  tc  tne  4 
5  BR  unit  IS  1.15  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit 


EB  FMB  for  each  ext  ra  bedroom 
IS  1.30  times  the  4  BR  FMR 


example. 
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SCHEDULE  B  -  FAIR  MARKET  PENTS  FOR  EXISTING  HOUSING 
ALASKA 
METROPOLITAN  STATISTICAL  AREAS  EFF 

Anchorage  ,  AK  MSA 402 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Aleutian  I 

Bristol  Bay 

Fairbanks  No.  Star. 

Junsau 

Katchikan  Gateway.. 


Kodtak  Island 

Noma 

Pr    Wales-Outer   Ket . 
Skgwy-Ykut  t - Angoon. 

Vaidez-Corctova 


478  580  683  854  956 

478  580  683  654  956 

393  478  562  703  788 

478  560  683  854  956 

478  580  683  854  956 

478  580  683  854  956 

478  560  683  854  956 

478  580  683  854  956 

479  580  683  854  956 
393  478  562  703  788 


1  BR  2  BR  3  BR  4  BR   Countiss  of  MSA/PMSA  within  STATE 

489   576   720   806   Anchorage 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 

Bethel ." .  . 

0 1 11 1 ngham 

Haines 

Kenal -Renin 

Kobuk 


Matanuska-Susitna. 

North  Slope 

Sitka 

Southeastf ai rbanks 
Wade  Hampton 


tfrangel ipetaraPurg. . . . 

ARIZONA 

METROPQLirAM  STATISTICAL  AREAS 


478   580   683   854   956 


Vkn-Koykk. 


478 

580 

683 

854 

956 

478 

580 

683 

854 

956 

478 

580 

683 

854 

956 

393 

478 

562 

703 

788 

478 

580 

683 

854 

956 

393 

478 

562 

703 

788 

478 

680 

683 

854 

956 

478 

580 

663 

854 

956 

393 

478 

562 

^03 

^88 

478 

580 

683 

854 

956 

47B 

5SC 

683 

854 

956 

EFF  t  BR  2  BR  3  BR  4  BS   Counties  of  MSA/PMSA  -within  STATE 


Phoeni«,  *Z  MSA 389 

Tucson.  AZ  MSA 369 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  3R 


470   554   696   775   Maricopa 
450  529   663   741   Pima 


NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR 


Apache. . . 
Cocon  *oo. 
Graham. . . 
Lapaz . . . . 
Naua 10. . . 


i70  328  386  483  541 

342  416  489  6*3  686 

275  335  393  492  552 

347  423  498  622  697 

270  328  386  483  54  1 


Cochise. . 
G'  1a  .  .  ,  . 
Greenlee. 

Mohaue . . . 
P 1 na  t .  .  .  . 


Santa  Cruz. 


275   335   393   49^ 
34 -■   42  3   4  98   622 


552 
697 


vavapal . 


375  335  393  493 

277  338  399  498 

275  335  393  492 

347  433  498  622 

377  338  399  498 

342  416  489  613 


552 
556 
552 
697 
556 


ARKANSAS 


Iff     1    BR    2    BR    3    BR    4    80 


CO'j 


t-es  c'  MSA/i^MS*  within  STATE 


Favet  tev<  ne-5pr  mgda  le  ,     4P    ws*        355 

Fort  Smith   AR*OK  MSA               '|.  246 

Litt'e  Rock-North  Little  Rock.  Aft  MSA .'.  394 

Menphis,  TN-AR-MS  MSA 285 

P'na  B'  J"   AR  MS* ]  24  3 


308  36  3  454  509  was^^'ngton 

300  353  442  495  Cra-fora,  Sebastian 

355  419  525  588  FauUner,  Lonoke,  Pulaski.  Se  H  ne 

345  405  505  565  Cri ttenaen 

297  350  438  490  Ja'ferson 


xarkana 


i  e'8'"K  a^a 


AP  Msa    244 


296   349   437 


489 


Ml  Her 


TMBS  'or  unit  sues  larger  t^an  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  Pedroom    For  example 
fuo    for    B  5  BR  unit  la  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  ts  1 . 30  times  the  4  BR  FMR  091288 


SCHEDULE  B  -  F4IR  MARKET  RENTS  FOR  EXISTING  HOUSING 
»RK«NS»S   continued 


WNMCTPOPOLITIN  COUNTIES 


EFF  1  EP  2  60  3  EP  4  9P 


Arka-isas 207  250  296  369  414 

Ba«t«r 234  285  337  420  472 

Boone  234  285  337  420  472 

Calhoun 198  243  284  356  398 

Chicot 197  238  281  352  395 

Clay 220  268  314  394  441 

Cleveland 204  247  292  364  408 

Conwa/ 203  246  291  363  406 

Croaa 208  255  300  3^0  4  14 

Deaha 197  238  281  352  395 

Franklin 183  222  262  327  366 

Garland 217  264  309  398  435 

Greene 220  268  314  394  441 

HotspMng 217  264  309  388  435 

Independence 230  280  330  4  12  462 

Jacl-son 230  280  330  4  12  462 

Lafa/ette 202  243  288  361  404 

Lee    208  255  30O  370  414 

Little  River 202  243  288  36  1  404 

Madison 234  285  337  420  472 

Mississippi 238  291  342  427  479 

Montgomery 217  264  309  388  435 

Newton 234  285  337  420  472 

"erry 303  245  291  363  406 

Pllie 217  264  309  398  435 

Folk 219  266  312  39  1  438 

Fnsine 177  216  255  318  355 

St  Francis 208  255  300  370  414 

Searcy 234  285  337  420  472 

snare  230  280  330  4  12  462 

Union  ,198  243  284  356  398 

Xhlte 230  280  330  412  462 

Veil 203  246  291  363  406 


NONMETROPOLITAN  COUNTIES  EFF  I  BR  2  BR  3  BR  4  BR 

*s^ley 197  238  281  352  395 

Benton 243  295  344  423  472 

Bradley 197  238  281  352  395 

Carroll 234  285  337  420  472 

Clark 2  17  264  309  388  <35 

Cleburna 230  280  330  412  462 

Colunieia 198  243  284  356  398 

Craighead 259  312  368  460  517 

Dallas 198  243  284  356  398 

Drew  197  238  28  1  352  395 

Fulton 230  280  330  412  462 

Grant  204  247  292  364  408 

Hempstead 202  243  288  361  404 

Howard 202  243  288  361  404 

Iiard 230  280  330  412  462 

Johnson 203  246  291  363  406 

Lawrence 220  268  314  394  441 

Lincoln 197  238  281  362  395 

Logan 183  222  262  327  366 

Marion 234  285  337  420  472 

Monroe 177  216  255  318  355 

Nevada 202  243  288  361  404 

Ouachita 198  240  282  354  398 

Phillips 208  255  300  370  414 

Poinsett 220  268  314  394  44  1 

Pope 203  246  291  363  406 

Randolph 220  268  314  394  44  1 

Scott 183  222  262  327  366 

Sevier 202  243  288  36  1  404 

Stone  230  280  330  412  462 

Van  Buren 230  280  330  4  12  462 

woodruff 230  280  330  412  462 


CL 


Note   The  FMRS  for  unit  slies  larger  than  4  BRs  are  calculated  by  adding  15X  to  the  4  BR  FMR  for  each  extra  bedroom 
tne  FMP  for  a  5  BP  jn it  15  1  15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR. 


example. 
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SCHEDULE  B  ■  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
CALIFORNIA 


METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  3  BR  3  BR  4  BR   Counties  of  MSA/PMSA  uUhln  STATE 


Anane  Im-Santa  Ana.  CA  PMSA 563 

Bakersfleld.  CA  MSA 378 

Cntco.  CA  MSA 331 

Fresno.  CA  MSA 344 

Los  Angeles -Long  Beach,  CA  PPNSA 491 

Merced.  CA  MSA 324 

Modesto.  CA  MSA 362 

Oakland.  CA  PMSA 539 

Oxnaro-Ventura.  CA  PMSA 472 

Read  1  ng .  CA  MSA 344 

R  Werslde-San  Bernardino.  CA  PMSA 401 

Sacramento.  CA  MSA 364 

Sallnas-Seastde-Monterey.  CA  MSA 413 

San  Diego.  CA  MSA 450 

San  Francisco.  CA  PMSA 590 

San  Jose  ,  CA  PMSA 590 

Santa    Barbara-Santa   Mar la-Loispoc.    CA   MSA 467 

Santa  Cruz.  CA  PMSA 528 

Santa  Rosa-Peta  1  uraa  .  CA  PMSA 465 

Stockton.  CA  MSA 320 


at lejo-fairf leld-Napa.  CA  PMSA.... 
isal  la-Tulare-Portervl I le.  CA  MSA. 

uba  City.  CA  MSA 


432 
321 
384 


NONMETROPOLITAN  COUNTIES    EFF  1  8R  2  BR  3  BR  4  BR 


A  1  D  1  ne  .  ... 
Ca laueraB. 
Del  Norte. 
Hufflbo 1 dt . . 
I  nyo 


Lake  . . . . 
Maoe^  a  .  . . 
Uendcc Ino. 


San  Luis  Obispo. 

S 1  ek  1  you 

Trlnl ty 


378 
378 
344 
355 
378 

344 
313 
344 
378 
318 

427 
316 
344 


458  540  675  756 

458  540  675  756 

4  19  493  616  690 

431  508  635  712 

458  540  675  756 


419 

419 
459 
383 


493 


533 

5«0 


616 

559 
674 
615 
563 


690 
624 

690 


519  612  765  856 
383  451  563  633 
419   493   616   690 


67  1 
458 

403 
419 
588 

394 
440 
654 
574 
419 

473 
434 
502 
552 
716 

715 
567 
64  1 
564 
386 

493 
391 
346 


790 
540 
474 
493 
684 

464 
519 
772 
675 
493 

552 
519 
589 
647 
848 

840 
668 
756 
665 
455 

580 
4  60 
407 


987  1106 

675  756 

592  663 

616  690 

876  990 

597  677 

649  726 

965  1060 

844  946 

616  690 

7  14  B04 

754  800 

739  827 

810  906 

1056  1182 


Orange 

Kern 

Butte 

Fresno 

Los  Angeles 

Merced 

Stanl SI aus 

Alameda.  Contra  Costa 

Ventura 

Shasta 


Riverside 

E 1  Dorado 

Monterey 

San  Diego 

Marin.  San  Francisco 


San  Bernardino 
Placer.  Sacramento. 


San  Mateo 


1050  1 175  Santa  Clara 

836  936  Santa  Barbara 
944  1058  Santa  Crui 
831  931  Sonoma 

582  679  San  Joaquin 

837  903  Napa.  Solano 
667  730  Tulare 

536  601  Sutter.  Yuba 

NONMETROPOLITAN  COUNTIES 


Amador . . . 
Colusa . . . 
Glenn. . . . 
Imper la) . 
Kings. . . . 


Lassen, . . 
Mar iposa. 
Modoc .... 


San  Benito. 


Sierra. 

Tehama . 
Tuolumn 


EFF  1  BR  2  BR  3  BR  4  BR 

378  458  540  675  756 

285  347  409  613  575 

285  347  409  513  575 

358  435  512  640  716 

312  379  445  557  624 

316  383  451  563  633 

378  458  540  675  756 

3'6  383  451  563  633 

423  515  605  757  847 

312  379  477  613  687 

423  515  605  757  847 

316  383  451  563  633 

378  458  540  675  756 


Mote-  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15X  to  the  4  BR  FMR  for  each  extra  bedroom 
the  FMR  for  a  S  BR  unit  Is  1.15  times  the  4BR  FMR.  ana  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR. 


examp 1 e . 
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SCHEDULE  B  -  fAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
COLORADO 


METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR   Counties  of  MSA/PMSA  within  STATE 


Boulder  -Longmont  .  CO  PMSA 378 

Colorado  Springs.  CO  MSA 307 

Denver  .  CO  PMSA 360 

Fort  Col  1  Ins-Loveland.  CO  MSA 353 

Gree ley.  CO  MSA 306 


Pueblo.  CO  MSA. 


NONMETROPOLITAN  COUNTIES    EFF  1  8R  2  BR  3  BR  4  BR 


Alamosa 
BAca .  . . 

Chaf f ee- 
Clear  Cr 

Cos  t  n I  a 


Custer . . . 
Del  ores. . 

Elbert. . . 
Garfield. 

Grand. , . . 


Hinsdale. . . 
Jackson. . . . 
Kit  Carson, 
ta  Plata. . . 
L tncotn. . . . 


Mela 

Moffat  - . 
l*ontroae. 
Otero. . . . 
Park 


Pitkin 

Rio  Blanco. 

Routt 

San  Juan. . . 
Sedgwick . . . 


Tel  lor. 
vufpa-  .  . 


305 

369 

435 

545 

611 

3S6 

321 

372 

466 

523 

33B 

4  10 

482 

604 

676 

338 

410 

482 

604 

676 

305 

369 

435 

545 

611 

338 

410 

482 

604 

676 

305 

369 

435 

545 

611 

261 

317 

372 

466 

523 

383 

465 

548 

686 

767 

403 

487 

574 

718 

805 

403 

487 

574 

718 

805 

403 

487 

574 

718 

805 

261 

317 

372 

466 

523 

339 

407 

480 

599 

672 

266 

321 

372 

466 

523 

383 

465 

548 

686 

767 

383 

465 

548 

686 

767 

403 

487 

574 

718 

805 

266 

321 

372 

466 

523 

338 

4  10 

482 

604 

676 

403 

487 

574 

718 

805 

383 

465 

548 

686 

767 

403 

487 

574 

718 

805 

305 

369 

435 

545 

611 

261 

317 

372 

466 

523 

338 

410 

482 

604 

676 

261 

317 

372 

466 

523 

4©0  542  677  758 

373  439  549  615 

426  502  624  7O0 

430  505  632  708 

371  437  547  613 


Boulder 

El  Paso 

Adams,  Arapahoe.  Denver,  Douglas.  Jefferson 

Lar-  imer 
Weld 


305   369   435   545   611   Pueblo 


NONMETROPOLITAN  COUNTIES 


Archuleta. 

Bent 

Cheyenne. . 
Conejos. . . 
Crowley. . . 


Delta 

Eagle. . . . 
Fremont . . 
Gllptn. .. 

Gunnison. 


Huerfano. . . 

Kiowa 

Lake 

Las  Anlntas. 
Logan 


Minera I . . . 
MontezuiRa. 
Morgan. . . . 

Ouray 

Phi  1 1 ipa. . 


Prowers . . . . 
Rio  Grande. 
Saguache . . . 
San  Miguel . 
Summ It 


Washi ngton . 


EFF  1  BR  2  BR  3  BR  4  BR 


305 

369 

435 

545 

611 

266 

321 

372 

466 

523 

261 

317 

372 

466 

523 

305 

369 

435 

645 

611 

266 

32' 

372 

466 

523 

403 

487 

574 

718 

SOS 

403 

487 

574 

718 

805 

338 

410 

482 

604 

676 

338 

410 

482 

604 

676 

403 

487 

574 

718 

805 

305 

369 

435 

545 

61  1 

266 

321 

372 

466 

523 

338 

410 

482 

604 

676 

305 

369 

435 

545 

61  1 

261 

317 

3'3 

466 

523 

305 

36? 

435 

545 

61  I 

305 

369 

435 

545 

61  1 

261 

317 

372 

466 

623 

403 

487 

574 

718 

805 

261 

317 

372 

466 

523 

266 

321 

372 

466 

523 

305 

369 

435 

545 

61  1 

305 

369 

435 

545 

611 

403 

487 

574 

718 

805 

403 

467 

574 

718 

805 

261   317   372   466   523 


Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom 
the  FMR  for  ■  5  BR  unit  is  1.15  times  the  4SR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR. 


evamol e . 
09  12S8 


SCHEDULE  B    FAia  market  bents  ^OR  EXISTING  MOUSING 
CONNECTICUT 

METROPOLITUN  STATISTICAL  AREAS  EFF  t  BR  2  8=  3  85  «  BP 

Br  1(3g«port-Mnforcl.  CT  PMSA *2*  515  608  758  85  1 

Bristol,  CT  PMSA 352  427  503  629  706 

Oanbury.  CT  PmSk <59  559  65B  823  92? 

Hartford.  CT  PMS* 423  516  603  760  847 


M'ddletown.  CT  PMS* 356  434  511  6-10  716 

N9W  Britain.  CT  PMSA 377  45B  539  674  756 

Ne«  H«v«n-(<l«r1den.  CT  MS* 456  555  653  8 1  "^  915 

Ne-     LorKJon-Norwlch.     CT-HI     MSA         405  493  579  724  B12 

Norwa:t<.  CT  PMSA 489  594  699  873  979 

Stawford.  CT  PMSA 5^0  7'6  B43  1054  T180 

Watarbury,  CT  MSA 367  445  524  655  734 


Con»ponents  of  MSA/PMS*  within  STATE 

Fairfield  county  towns  of  Bridgeport,  Easton,  Fairfield 

Monroe ,  Shel ton.  Stratford,  Trumbul 1 
New  Haven  county  towns  of  Ansonla.  Beacon  Fal Is.  Derby 

MiJford.  O^'ford,  Seymour 
Hartford  county  towns  of  Bristol.  Burlington 
L'tchfield  county  towrs  Of  Plymouth 
Fa'ffieia  county  towns  of  Betne'.  Broohf te i d .  Danoury 

New  Fairfield,  Newtown  .  Reddi  ng  .  R  i  dgef  iei  d  .  S 'merman 
LitcHfie'd  county  Towns  of  Br  ( cJgewa  t  e-- .  New  MMford 
Hartford  county  towns  of  Avon ,  B 1 oom*  f  e ' d .  Canton 

East  Grant y.  East  Hartford,  East  Windsor.  Enfield 

Farfiiington.     G'  flstonbury  .     Granby  .     Hartford.     Manchester 

Mar  r  borough.  Newl ngton ,  Cock  y  H11  1  .  S imsbur y 

South  winasor.  Suffieid.  Best  Hartford,  wethersfieid 

Windsor.  WirvdSOr  LOCkS 
Litchfield  county  towns  of  Barkhamsted,  New  Ha'-tford 
Middlesex  county  towns  of  East  Haddan! 
New  London  county  towns  of  Cot  Chester 
Tolland  county  towns  Of  Andover ,  Bolton.  Columbia 

Coventry  ,  E  1  I  1  ngton  .  HBbron  .  Sonters  .  Stafford  ,  TqI  I  anO 

Vernon,  Wl  I  1  Ington 
Middlesex  county  towns  of  Crontwel  1  .  Durham,  East  Hampton 

HaOdam,  Midd'ef eld.  Middletown.  Portland 
Hartford  county  towns  of  Berlin.  New  Britain,  P 1  a ' nv t 1 1 e 

Southington 
Middlesex  county  towns  of  Clinton.  Kllllngworth 
New  Haven  county  towns  of  Bethany.  Branford.  Cheshire 

East  Haven,  Guilford.  Hamaen,  Madison,  Meriden 

New  Haven,  North  Branford.  North  Haven.  Orange 

Wailingford,  West  Haven,  Woodbr'dge 
New  London  count  y  towns  Of  Bozrah ,  East  L/n'e ,  Frank  Mn 

Griswold.  Groton.  Ledysrd.  LisOon.  MontvMle.  Now  London 

North  Stonirfgton,  Norwich.  Old  Lyme,  Preston.  Salem 

So r ague ,  Stoni ngton.  ttaterford 
W 1  r>dharfl  count  y  towns  of  Canterbury 
Fairfield  county  towns  of  Norwalk.  Weston.  Westport 

Wl 1  ton 
Fairfield  county  towns  of  Dar len .  Greenw l ch.  New  Canaan 

S  tarof  ord 
Litchfield  county  towns  of  Bethlehem.  Thomaaton 

Water  town ,  Woodbury 
New  Haven  county  towns  of  MidOlebury,  Nougatuck ,  Prospect 

Southbury.  waterbury.  Woicott 


Note   The  FMRS  for  unit  Sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  8R  fmr  for  each  e*tra  bedroom    For  example, 
the  FMR  for  a  5  BR  unit  Is  1  15  times  the  48R  FMR.  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR.  091288 


SCHEDULE  B  -  FJIB  M4RKET  RENTS  FOR  EXISTING  HOUSING  ("  p 

CONNECTICUT   continued  I 

NON«ETROPOLITA»  COUNTIES  EFf  1  BR  2  BR  3  BR  4  BR   Town.  .I.h.n  non  »e,rcpcU..„  coon,,,, 

'^'.VlT" ^^'  '"      '°'  "^      ■'°*    Hartland 

Lltchfl.ld 390   473   556   696   780    Canaan.  Colebrook.  Cornwall.  Gosnen.  Harwlnton.  Ken, 

Litchfield.  Morris.  Norfolk.  North  Canaan.  RoxGury 
Salisbury.  Sharon.  Torrlngton.  Warr,n.  Washington 

y.   ,  Winchester 

"«L^n V,l      III     !5?  Tn  ''J   Chester,  oeep  Rlv,r.  E„e,.  Old  Saybrook.  westorook 

Ne.  LOnoon 3, J   380   447   550   627    Lebanon,  LyiM.  Voluntown 

^"""^  4JJ   513   603   75S   8^6    Mansf  1 01  d.  Un  1  on 

"'"""*" 373   453   534   667   748    ishforo.  Brooklyn.  Chaplin.  Eastford.  Hampton,  KllUngly 

Flainfiold,  PofTfret,  Putnam,  Scotland,  Sterling 

Thompson.  Windham,  Woodstock 

OILAWAOE 

METROPOLITAN  ST»TISTIC»L  ARE4S                       EFF  1  BR  2  BR  3  BR  4  BR   Counties  of  MSA/PMS.  within  ST.TE 

Wilmington,  DC-NJ-MO  PMS» 330  455   541   676   804   Newcastle 

NONMETROPCLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR  NONMETROPOL ITAN  COUNTIES 

•<""« 3  19   386   454   567   636  Sussex 

DIST.    OF    COLUMBIA 


X 


EFF  1  BR  2  BR  3  BR  4  BR 
318   386   454   56"'   636 


MfTR0P0LIT4N  STATISTICAL  ARFAS 

Washington.    DC    MD-VA    MSA  

FLORIDA 

METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BB  2  60  3  BO  4  BR   Counties  of  MS4/PMSA  within  STATE 
470   570   671   838   939   Washington 


EFF 


BO  2  BO  3  eo  4  BO   Counties  of  MSA/PMSA 


342  416  490  612  686  Manatee 
331  401  472  591  662  uolusia 
450   530   663   742   Broi.arO 


Brad«ntOn.  Fl  MSA 

Daytona  Beach,  fl  PSA 

Fort  Lauderda la-Hol 1 vwood-Ponpano  Beach.  FL  PMSA 

Fort  Myars-Cape  Coral.  FLMSA  352   427   502  629  705  Lee 

Fort  Pl.rce.  FL  MSA 35^   ^,,   ^03  629  705  Mar  ,  1  n  ,  S ,  L  uc  . . 

Fort  Walton  aeach,  FL  MS* 233   285   335  420  470  Okaloosa 

Ga  1  n«lV  I1TO,   Ft  MSA     -joa    -ICt    a  in  Cll  cne  a> 

jack  5onv  'iie,FL*tS4  ■jfti7D*,icec-t^-ir:^.     », 

L. k.l.nrt. In. .ru.„L,eiur; ^  ^^'  '^^  '^^'v.    Duva  1  ,  Nasssu.  St  Johns 

Lakeland  winter  Havan.  FLMSA  28O   342   402  503  564  Polk 

M.ibourne-Tltusville-Palm  Ba,,  FLMSA 322   386   455  569  638  Brevard 


M lami -Mialoah,  fl  PMSA. 
Naples.  FL  MSA 


379   452   523   667   743   Dade 
361   431   516   646   723   Collier 


*'°"  I'Z    tli^S"^  ''2'L'""'  ^"'^^     *^'"    *    ^'"    "■'  =>'="l»'ea  by  adding  15%  to  the  4  BR  FMR  for  each  e.lr,  bedr, 
the  FHP  for  a  5  BO  ur 1 ,  ^,     ,  ,5  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  60  FMR. 


For  evample , 
09  1288 


BEST  COPY  AVAILABLE 


SCHEDULE  B     FAIR  MARKET  RENTS  FOB  EXISTING  HOUSING 
FLORIDA   conttnued 


METROPOLITAN  STATISTICAL  AREAS 


EFF  t  BR  2  BR  3  BR  4  BR   Counties  of  MSA/PMSA  within  STATE 


Ocala.  FL  MSA 260 

n--  I  srxio,  FL  MSA  '.'.'.'.'.  344 

Panama  City,  FL  MSA '..'.'.  249 

PenaacoJa,  FL  MSA .....!!!!!!!!  278 

Sarasota.  FL  MSA 370 

Tal  lahaasee.  FL  MSA 294 

Tampa  St   Pa tersburg-C learwater.  FL  MSA 308 

west  Pai'i  Beach-Boca  Raton-Oelray  Beach.  FL  MSA.   359 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 

Baker  

Criar  lott* 

Co'uiwOla 

Di«te  

Frar*  1  tn 

Gl ades 

Ham!  ! ton 

Hendry 

Ho ! me  s 

JacKson 

Laf ayett« 

Levv        

«ad  1  sar-       

Ok  eec^oOee   .  . 

Sumter ,..,. 

Taylor 

wakui la 

Wash  1 ngton 

GEORGIA 


3)6 

37  1 

464 

520 

Marlon 

419 

492 

599 

669 

Orange.  Osceola, 

304 

358 

448 

500 

Bay 

340 

399 

499 

S59 

EBcambla.  Santa 

4!>0 

530 

661 

743 

Sarasota 

S27 

374 

333 

404 

454 

340 

414 

487 

608 

682 

233 

383 

332 

416 

466 

308 

255 

300 

374 

430 

192 

233 

373 

343 

384 

340 

4  M 

487 

608 

683 

208 

255 

300 

374 

4  20 

340 

4  14 

487 

608 

682 

333 

270 

319 

399 

447 

30O 

343 

285 

357 

400 

308 

355 

30O 

374 

430 

360 

316 

371 

464 

530 

208 

255 

30O 

374 

420 

244 

397 

349 

436 

4  90 

260 

314 

37  1 

464 

520 

208 

355 

300 

374 

420 

331 

368 

316 

396 

442 

323 

373 

320 

401 

448 

356   420   525   587   Gadsden.  Leon 

374   440   551   618   Hernando.  HMlsborouah.  Pasco.  Pinellas 

439   499   610   673   Palm  Beach 

NONMETBOPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 

Calhoun 

Citrus 

De  Soto 

Flagler 

GDchrtst 

Gulf 

Hardee 

H 1 gh I ands 

I nd  t  an  R 1 ver 

Jefferson 

Lake 

Liberty 

Monroe 

Pvitnam 

Sui^annee 

Union 

wal ton 


192 

233 

273 

343 

384 

260 

314 

371 

464 

520 

344 

297 

349 

436 

490 

263 

317 

374 

468 

525 

308 

365 

300 

374 

420 

192 

333 

273 

343 

384 

244 

397 

349 

436 

490 

344 

397 

349 

4  36 

490 

352 

437 

503 

629 

705 

193 

333 

373 

343 

38  4 

273 

333 

390 

469 

548 

192 

233 

273 

343 

384 

399 

484 

64  1 

766 

832 

263 

317 

374 

468 

525 

308 

255 

300 

374 

420 

308 

255 

300 

374 

420 

361 

316 

373 

467 

523 

90 


< 
o 


METOOPOLITiN  S'.TIStlCAl  4BE4S  EFF  1  ER  2  BO  3  BB  4  BO   Co<;Pt.e8  of  MS4,PM5A  ..tnin  5T4TE 

""""■   ^'  "^'     258  311  368  461  516  OougHerty.  Lee 

4tr«n,,  04  MS»    jeg  335  332  477  534  Clarke.  Jackson.  Maaison.  Oconee 

Atlanta,  „«  US4   37,  45,  5J3  ggj  74^  Barrov.  Butts.  Cherokee.  Clayton.  CoCB.  Coweta.  D.KalB 

Douglas,  Fayette.  Fcrsytn,  Fulton.  Gwinnett.  Henry 

,,,„„,,   ,,  ,r  M^«  Newton.  Pauia-ng,  Rockdale.  Spalaing.  Walton 

•  ugus.a.  G»  SC  MSA    271  337  382  477  534  Columbia.  Mcdu.f.e.  Ricnmono 

Cnattanooga.  TN-GA  MS* 289  351  413  517  580  Catoosa ,  Daoe ,  wa 1 ker 

Columous.  GA-4L  MSA ,40  289  342  438  48  1  Cnat  tanoocnee .  Co  I  ur«,u8 

"""  IZ    FMr,nr."^'o  =  ""!  '«-9»-  "^»"  '    BRs  are  calculated  by  adding  15H  to  tne  4  BR  fmr  for  each  extra  bedroom.   For  example 
tne  FMR  for  a  5  BR  un , t  ,,  1  ,5  t.nes  tne  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  15  1.30  times  tbe  4  BR  FMR.  09128B 


SCHESulE  8  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 


G  E  0  R  G  I  A   continued 
METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR   Counties  of  MSA/PMSA  within  STATE 


Macon-warner  Robins.  GA  MSA 267   327   386   481   536   Bibb.  Houston.  Jones.  Peach 

Savannah.  GA  MSA 271   330   389   485   544   Chatham.  Effingham 


NCNMETROPOLITAN  COUNTIES 


ApDl tng. 
Bacon, , . 

Baldwin. 
Bar  Ton.  . 


Brantley. 

Bryan. . . , 
Burke. . . . 
Cawdon. . . 
Carrol  1 . . 


Chat  tooga 
C\   tncn  . 
ColQU I tt . . 
Crawford. . 
Dawson. . . . 


Dodge . 


E Ibert . 
Evans . . 
Floyd. . 


G 1 1 mer 

Glynn 

Grady 

Habersham 
Hancock 

Harr  is 

Heard 

Jasper 

Jefferson. . 
Johnson .... 

Lanier 

L iberty. . . . 
Long 

Lumpk  tn. . . . 
Macon 

Mer iwether . 


EFF  1  BR  2  BR  3  BR  4  BR 

222  270   319   398   446 

209  254   298   373   419 

212  258   303   379   425 

229  274   324   404   454 

220  267   314   394   440 


209 

254 

398 

373 

419 

257 

298 

352 

439 

493 

213 

259 

304 

382 

427 

246 

298 

352 

439 

493 

257 

309 

364 

456 

609 

225 

274 

324 

404 

454 

209 

254 

298 

373 

419 

215 

26  1 

306 

384 

430 

180 

219 

258 

323 

360 

203 

250 

291 

361 

401 

217 

264 

306 

385 

425 

217 

264 

306 

385 

430 

205 

249 

293 

367 

411 

222 

270 

319 

398 

446 

225 

274 

324 

404 

454 

24  1 

293 

344 

431 

483 

246 

298 

352 

439 

493 

217 

264 

306 

385 

4  30 

224 

272 

322 

401 

450 

217 

264 

306 

385 

425 

219 

267 

309 

386 

4  30 

23S 

290 

34  1 

427 

478 

217 

264 

306 

385 

425 

213 

259 

304 

382 

427 

217 

264 

306 

385 

425 

220 

267 

314 

394 

440 

246 

298 

352 

439 

493 

246 

298 

352 

4  39 

493 

203 

250 

291 

361 

401 

217 

264 

306 

385 

430 

238   290   341   427   478 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Atk Inson. 
Baker. . . , 
Banks . . . . 
Ben  Hill . 
Bleckley. 


Brooks. . . 
Bui  loch. . 
Calhoun. . 
Candler. . 
Charl ton. 


Clay 

Coffee.. 

Cook .... 
Crisp. .. 
Decatur. 


Oooiy . . . . 
Echol s . .  . 
Emanuel . . 
Fannin. . . 
Frankl In. 

Glascock. 
Gordon. . . 
Greene. . . 

Hal  I 

Haralson. 


Hart 

Irwin 

Jeff  Davis. 
Jenkins. . . . 
Lamar 

Laurens. . .  . 
Lincoln. .  .  . 
Lowndes .... 

Mcintosh. . . 
Mar  Ion 


Mt  tier. 


209  254  298  373  419 

217  264  306  385  430 

200  244  287  358  401 

220  267  314  394  440 

217  264  306  385  425 


220 

267 

314 

394 

440 

222 

270 

319 

398 

446 

217 

264 

306 

385 

430 

222 

270 

319 

398 

446 

217 

263 

306 

378 

419 

217 

264 

306 

385 

4  30 

209 

254 

298 

373 

419 

220 

267 

314 

394 

440 

215 

261 

306 

3S4 

430 

217 

264 

306 

385 

430 

217 

264 

306 

385 

4  30 

220 

267 

314 

394 

440 

213 

259 

304 

382 

427 

241 

293 

344 

431 

483 

200 

244 

287 

358 

401 

213 

269 

304 

382 

427 

225 

274 

324 

404 

454 

203 

246 

290 

362 

405 

289 

347 

412 

514 

679 

225 

274 

324 

404 

454 

200 
220 
222 
213 
199 

212 
213 
220 
246 
219 


244  287  358  401 

267  314  394  440 
270  319  398  446 
259  304  382  427 
24  1  285  35«  398 

268  303  379  425 
259  304  382  437 
267  314  394  440 
398  352  439  493 
267  309  386  430 


217   264   306   385   430 


Note-  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculaied  ty   adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom, 
the  FMR  for    a  5  BR  unit  Is  1.15  times  the  48R  FMR,  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR. 


rt 
p. 

g 


for  Bxaraple. 
091288 


SCHEDULE  B  -  F»IH  MiRKET  RENTS  fOR  EXISTING  HOUSING 

GEORGIA      continued 

NONMETROPOLITAN    COUNTIES  EFF  1    BR  2    BR    3    BR    4    BR 

Kttch«n J)7  J64  306       3SS       <I30 

Montgoixry 2t9  268  314      388      430 

l^rmy J41  293  344       431       483 

Plekans 241  293  344  431  483 

flM 199  J4I  285   356   398 

PulMkt J17  264  306   385   435 

2M(tHn J15  261  306   384   430 

•ndqipti 217  264  306   385   430 

Seravan J19  268  314   389   430 

St»fl«l»'« 235  289  337   423   47  1 

$u«t«r 340  294  347 

T«mf«rrp 213  259  304 

Taylor 217  264  306 

T«rp»n 217  264  306 

T<»t 220  267  314 

TOWW 203  250  291 

Trciip 244  294  345 

Twidil* 180  219  258 

UP«>n 199  241  285 

Varran 213  259  304 

*«yn« 222  270  319 

•"wa'er 217  264  306 

WlltflalO 241  293  344 

•<ll>a« 213  269  304 

•Orth 217  264  306 


H  A  »  >  I  I 


433  486 

382  427 

385  430 

385  430 

394  440 

361  401 

430  479 

323  360 

356  398 

382  427 


398  446 

386  425 

431  483 

382  427 

385  430 


NONHETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

"onroa 180  ;ig  258   333   360 

Morgan 203  246  290   362   405 

Oglatnorps 203  346  290   362   405 

•■'•'"Ce 209  254  298   373   419 

PO'k 225  376  324   404   454 

PutrwB 217  364  306   385   <25 

■•bun 203  250  391   361   401 

Schlly 219  267  309   386   430 

Samlnola 217  264  306   3as   430 

Stnart 219  267  309   386   430 

Talbot 215  261  30€ 

Tattnall 322  270  319 

Talfair 217  264  306 

ThOnaa 261  304  358 

ToonbS 222  370  319 

Trautlan 217  264  30€ 

Turner 330  367  314 

Union 303  250  291 

"•ra 209  254  29B 

>W*n*n0tOn 217  264  306 

•abater 319  367  309 

Wm  ta 303  250  29 1 

Wilcox 217  264  306 

Wilkinson 217  264  306 


jSa 

430 

398 

446 

385 

425 

450 

503 

39S 

446 

395 

425 

394 

440 

36  1 

401 

373 

419 

385 

425 

386 

430 

361 

401 

385 

435 

385 

425 

MTROPDLITAN  STATISTICAL  AREAS                       EFF  I  BR  2  BR  3  BR  4  BR   Counties  of  MEA/PMSA  within  STATE 

Honolulu.  HI  MSA 433  527   5,9   779   373  Honolulu 

NONMETROPOLITAN  COUNTIES    EFF  1  SR  2  BR  3  BR  4  BR  NONHETROPOLITAN  COUNTIES    EFF  1  BP  2  BB  3  BO  4  BR 

I2;;*" "'   ='0   599   751   841  K.U.I 525   638   750   958  1060 

"•"' 421   510   599   751   841 


E- 


Ih!  lMr.Ir."^'R<,"^T!  '•'"?«';,'"»"  «  SB»  ■re  c.lcul.tea  by  adding  15%  to  the  4  BR  FMR  for  ,.ch  extra  Bedroom. 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR,  ano  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR. 


For  example, 
09 1 288 


t 

SCHEDULE  B  ■  ''AIO  MARKIT  RENTS  FOR 
IDAHO 
METROPOLITAN  STATISTICAL  AREAS 

EXISTING 

HOUSING 

EFF 
356 

1  BR 
433 

1  BR 

504 
372 
360 
496 
396 

360 
506 
356 
518 
418 

ICul! 

0.  a' 

2  BR 

510 

2  BR 

594 
437 
425 
580 
466 

425 
598 
4  20 

608 
491 

ted  c 

a  the 

3  BR  4  BR 

637   714 

NONMETRO 

Bannock . 
Benewah. 
B la Ina  . 

Counties  of  M54/PM5A  x 
Ada 
'OLITAN  COUNTIES    EFF 
290 

1th  In 

1  BR 

353 

350 

358 
350 
350 

358 
353 

377 
377 
350 

338 
350 
358 
350 

350 

377 
350 
338 
353 

377 

338 

1  thin 

ford 

each 
s  the 

STATE 

2  8R  3  BR 

412   516 
412   516 
422   527 
412   516 
412   516 

422   527 
412   516 
445   556 
445   556 
412   516 

397   496 

412   516 
422   527 
412   516 
412   516 

445   556 
412   516 
397   496 
412   516 
445   556 

397   496 
STATE 

extra  bedr 
4  BR  i^MR 

PAGE   11 

4  BR 

578 
578 
59  1 
578 
678 

591 
578 
623 
623 
578 

557 
578 
59  1 
578 

578 

623 
578 
557 
578 
623 

557 

oom.   For  example, 
091288 

•r 

^^CWETROPOLITAN  COUNTIES 

EFF 

277 
288 
290 
277 
31  1 

31  1 

277 
295 
289 
277 

3'  1 
295 

31  1 
288 
31  1 

295 
295 
288 
277 
288 

295 
277 

AREAS 

1  BR 

338 
350 
353 
338 

377 

377 
338 
358 
350 
338 

3-^7 
358 
377 
350 
377 

358 
358 
350 
338 

350 

358 
338 

2  BR 

397 
412 
412 
397 
445 

445 
397 
422 
412 

337 

445 
422 
445 
412 
445 

422 
422 
412 
397 
412 

422 
397 

3  BR 

496 
516 
516 
496 
556 

556 
496 
527 
516 
496 

556 
527 
556 
516 
556 

527 
527 
616 
496 

516 

527 
496 

4  BR 

557 
578 
578 
557 
623 

623 

557 
591 
578 

557 

623 
591 
623 
578 
623 

59  1 
59  1 
578 
557 
578 

591 
557 

EFF 

413 
..   305 
.  .   297 

*03 

288 

S 

R   nnam 

295 

«. 

<i 

a 

■1 

Boundary 

295 

< 

Car ibou. 

c 

311 

Frankl In 

Geo 

l<3Bho.  .  . 

288 

277 

288 

2 

c 

o: 

295 

Latah  . . 

288 

--^ 

288 

a. 

Madi son. 
Nez  Perci 

311 

B 288 

277 

p   ette 

311 

*< 

Twin  FaM  3    

VaMey.  . 

3  BR  4  BR 

742   833 
546   612 
533   595 
729   815 
582   652 

533   595 
746   B3B 
525   589 
764   855 
615   688 

t    adding  1 
FMR  for     a 

277 

Counties  of  MSA/PWSA  w 

Kane,  Kendal  1 

Mclean 

Champa ign 

Cook,  Du  Page.  Mchenry 

Menry,   Rock   Island 

Macon 
Grundy ,  Wilt 

Kankakee 

Lake 

Peoria,  Tazewell,  Wood 

5%  to  the  4  BR  FMR  for 
6  BR  urn  t  IS  1  30  t  line 

? 

ILLINOIS 
METROPOLiTlN  ST«TISTIC«L 

3 

cr 
a 

B 1 oon"  ngton-Normal  .  IL  MS* 

Chaf»pa 'O'^-Llrbaria-RantcHil  .  IL  MSA.... 

i 

Davanport -Pock  Is'and-Mo 

1 na ,   I  A  -  I  L 

50 

297 

4  16 

(D 

294 

I 

& 

c_ 

o' 

OB 

M 

Lake  County ,  IL  PMS* . . . . 

426 

^«3te   Tne  fmos  'or  unit  ! 
tne  FMR  for  a  5  BR 

1  285 

un*  t 

arger 
S   1 

than  4  BRs  are  ca 
5  t  l-^es  the  4BR  FM 

SCHEDULE  8  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
ILLINOIS   continued 


METROPOLITAN  STATISTICAL  AREAS 


Hockford.  IL  MSA 

St.  LoulB.  MO-IL  MSA. 
Springfield.  IL  MSA, . 


EFF  1  BR  2  BR  3  BR  4  BR  Count tes  of  MSA/PMSA  within  STATE 

312  380   <47   558   625  Boon«.  Winnebago 

310  378   445   559   626  Clinton.  Jersey.  Madison.  Monroe.  St  Clair 

313  381   448   560   627  Menard,  Sangainon 


-^■^ETOOPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


»dai«3 

Bond 


Carrol  1 . . . 
Christian. 


Clay  .... 
C'-anf  or{^. 
De  Ka lb. . 
Dougi 83 . . 
Edwards. . 


Fayette. . 
Frank  I  In, 
Gal  latin, 
Hami I tQn. 
Hardin. . . 


Iroquo) S 

JasDe'- 

Jo  Da  V  <  ess . 

Knox 

Lawrence. . . 

L  1  V  logs ton. 
Mcdonough, . 


Morgan 
Ogle. . 
Piatt 
Pope 
Putnam 


Richland, . , 
Schuyler. . 

Shelby 

Stephenson. 
Verml I fon. . 


Note: 


The  FMRS  for  unit  8 
the  FMR  for  a  5  BR  >, 


233 

282 

333 

416 

466 

J65 

312 

366 

458 

513 

383 

345 

407 

508 

569 

363 

319 

377 

471 

527 

269 

326 

384 

481 

539 

240 

291 

344 

439 

482 

?40 

391 

344 

439 

482 

307 

373 

438 

548 

614 

255 

312 

366 

458 

513 

233 

382 

333 

416 

466 

240 

291 

344 

429 

482 

272 

329 

389 

487 

545 

215 

261 

309 

385 

431 

233 

382 

333 

416 

466 

315 

261 

309 

385 

431 

267 

323 

381 

478 

535 

240 

291 

344 

429 

482 

263 

319 

377 

471 

527 

276 

335 

393 

493 

553 

240  291 

267  323  381  478  535 

ass  311  362  451  501 

240  291  344  429  482 

267  320  379  468  521 

249  303  356  447  501 

267  320  379  468  52  1 

263  313  377  471  527 

255  312  366  458  513 

2  IS  361  309  ^B5  43 f 

283  345  407  ^08  569 

240  291  344  429  482 

233  282  333  416  466 

269  326  384  48 i  539 

263  319  377  471  527 

267  323  38t  478  535 


NONMETROPOLITAN  COUNTIES    £FF  1  BR  2  BR  3  BR  4  BR 


A  1 exander 

Brown. . . . 
Calhoun. . 

Cass 

Clark. . , . 


Coles 

Cumt>erland. 

De  Witt 

Edgar 

Ef f Ingham. . 

Ford 

Fulton 

Greene 

Hancock ,  .  ,  . 

Henderson. . 


Jackson. . , 
Jefferson. 

Johnson. . . 
La  Salle. . 


Lee 


Logan  . , . . 
Macoupin. .  . 
Marsna II... 

Massac 

Montgomery. 


Mou 1 t  r 1 e . 
Perry. . . . 

Pike 

Pyiask  i  ,  . 
Rando  tph. 


Saline. 
Scott- , 
Stark  , 


les  larger  than  4  ERa  are  calculated  by  adding  15%  to  the  4  8R  FMR 
inlt  Is  1.15  times  the  4eR  FMR.  and  the  FMR  for  a  6  BR  unit  is  '  30 


215  26t   309  385   431 

233  282   333  4  16  466 

260  316   373  465   521 

267  320   379  468  521 

255  312   366  458  513 

3&&  312   366  458  513 

255  312   366  458  513 

255  312   366  458  513 

255  312   366  458  513 

240  291   344  429  482 

267  323   381  478  535 

283  345   407  508  569 

260  316   373  465  521 

249  303   356  447  501 

349  303   356  447  501 

272  329   389  487  5^5 

262  317  378  4"i  525 
315  261  309  385  43i 
321  390  469  5^5  644 
321  390   459  575  64d 

267  320   379  468  521 

269  336   384  46  1  539 

283  345   407  508  569 

215  261   309  385  43i 

263  326   384  48  1  539 

269  326   384  48  1  539 

255  312   366  458  513 

233  282   333  416  466 

2*5  26)   309  385  431 

255  312   366  458  513 

215  2S1   309  385  431 

267  320   379  468  521 

283  345   407  508  569 

215  261   309  385  431 

233  282   333  416  466 

for  each  extra  bedroom, 

times  the  4  BR  FMR, 


For  example. 
091288 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 


ILLINOIS       conttnuea 

NONMETROPOLITAN  COUNTIES    EPf  1  BO  2  BH  3  BC  i 


Warr«n. . . , 

Wayri« 

Wht  t*9 Ida. 


255 

3!  f 

362 

«51 

50' 

233 

282 

333 

416 

465 

33  1 

390 

459 

575 

644 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Washington. 

Whfto 

will lamson. 


255 
233 

272 


312   366   458   513 

282   333   416   466 

329   389   407   545 


INDIANA 

METBOPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BtJ  3  EB  <  EB   Cc^^ntieH  cf  MSA/PMSA  within  STATE 


AocJ^rmon,   IN  MSA         

B ! OOWlngton .   JNMSA      

Cincinnati,  OM-KV-IN  PMSA 

6li.hart-Gosh«n.  IN  MSA 269 

Evanavllle.     IN-KY    MSA     


Fort     Wayne,      IN    MSA 
Gary -Mamntond,     IN    PM<iA 
IndianapoMs,     IN    MSA.. 


Kohomo.      IN    MSA  

Lafayatte-west    Lafayette.    IN  MSA. 

Lcxilsvllla.     Kt-IN    MSA 

Munc'a.      IN    MSA 


South  Bend-Mtsha»8ka.  IN  ttSA 277 


354 

310 

363 

456 

51  1 

375 

334 

393 

493 

551 

369 

329 

388 

485 

540 

369 

325 

384 

480 

538 

3S3 

336 

394 

495 

553 

383 

34  1 

397 

499 

553 

333 

402 

473 

593 

664 

385 

350 

410 

515 

575 

380 

342 

400 

502 

562 

296 

360 

424 

530 

594 

35S 

312 

366 

457 

512 

244 

294 

346 

429 

480 

277 

335 

391 

485 

540 

Terra  Haute.  IN  MSA 

NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  ep 


Adams. . . . 
Benton. . . 
Brown  . . , 
Cass  . . . 
Crawford. 


Decatur . . 
Fayette. . 
Frank  I  In. 
G 'Dson . . . 

Greene. . . 


Hunt 'ngton. 

Jasper 

Jefferson. . 

KnoK 

Lagrange. . . 


250 

303 

353 

44  1 

495 

239 

291 

344 

429 

480 

282 

344 

404 

506 

567 

248 

302 

355 

443 

498 

207 

251 

295 

371 

416 

282 

344 

404 

506 

567 

243 

293 

344 

429 

480 

243 

293 

344 

429 

480 

269 

325 

384 

480 

538 

233 

282 

334 

418 

467 

247 

301 

353 

44  1 

495 

250 

304 

357 

447 

501 

269 

325 

384 

480 

538 

239 

287 

334 

418 

467 

256 

31  1 

365 

458 

513 

259   3'6   372   465   520 


Madison  I 

Monroe  I 

Dearborn  I 

Elkhart  I 

Posey,  Vanderfurgh,  Warrick             1 

Allen.  Oe  Kalb.  Whi tley 

Lake.  Porter 

Boone,  Hamilton,  Hancock,  Hendricks,  Johnson.  Marlon 

Morgan,  She'by 

Howard ,  T ipton 

T ippecanoe 

Clark.  Floyd.  Harrison 

Del  aware 

St  Joseph 


251   306   357 


Ad3   493   Clay.  Vigo 

NONMETROPOLITAN  COUNTIES 

B  a  r  t  ho  1 omew 

Blackford 

Carrol  1 

CI inton 

Daviess 

Duboi 5 

Fountain 

Ful ton 

Grant 

Henry 

Jackson 

Jay     

Jenni ngs 

Kosciusko 

La  Porte 

Marshal  1 


EFF  1  BR  2  BR  3  BR  4  BR 


404  50€  567 

323  404  454 

344  429  480 

344  429  480 

334  418  467 

295  371  416 

344  429  480 

342  430  480 

323  404  454 

323  404  454 


282 

344 

336 

275 

339 

291 

339 

291 

333 

383 

307 

251 

339 

391 

240 

290 

226 

275 

336 

375 

383 

344 

336 

275 

383 

344 

3S6 

310 

272 

330 

567 

454 


404  506 

323  404 

404  506   567 

364  449   501 

388  485   545 


250   304   357 


447 


501 


Tne  FMRS  for 

the  FMR  for 


it  s  '  zas 

BR  unit 


Br  than  4  BPs  are  calculated  by  adding  15%  tc  the  4  BR  FMR  for  each  extra  bedrooin 
15  tinws  the  4BR  FMH.  and  the  FMR  for  a  6  BR  unit  1s  1.30  tt»es  the  4  BR  FMR. 


exampi e . 
09128B 


SCHEDULE  B  -  F*IR  MARKET  RENTS  FOR  EXISTING  HOUSING 
INDIANA   continued 


NONMETROPOLITAN  COUNTIES    EFf  1  BR  2  BR  3  BR  4  BR 


Mart  In 

Hontgo««ry . 

Not)  I  • 

Qrang« 

Parktt 

P  tko 

Putn«ai 

B 1 P 1 •y 

Scott 

Stark* 

Su) I tvan. . . 

Union 

Wabash 

•(as->  ■  ngton, 

•  e  ■  ■  ■*   .  .  .  . 

I  0  »  * 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  8R  3  BR  4  BR 


333 

282 

314 

4  'S 

457 

J  39 

291 

344 

4J9 

460 

255 

31  1 

365 

458 

513 

JOT 

251 

295 

371 

416 

339 

291 

344 

429 

4  80 

36^ 

325 

384 

480 

S38 

J  60 

3'6 

371 

464 

521 

269 

335 

384 

480 

538 

356 

312 

367 

460 

515 

350 

304 

357 

447 

501 

339 

291 

344 

429 

480 

343 

293 

344 

429 

480 

333 

2B1 

331 

416 

465 

277 

337 

396 

497 

556 

252 

304 

354 

443 

495 

Miami 

Newton 

Ohio 

Oi<*n 

Perry 

Pulaski 

Oanaolph. . . , 

R-.sh  

Spancsr 

S leuben 

Swi  tzerland. 
Verml 1 1  ion. . 

warren 

wa/ne 


348 
2S0 
369 
274 
307 

350 
336 
339 

307 
355 

269 
248 
239 
344 
339 


303  355  443  498 

304  357  447  SOI 
325  384  480  538 
333  391  490  549 
251  295  371  416 

304  357  447  501 

275  323  404  454 

291  344  429  480 

251  295  371  416 

311  365  458  513 

325  384  480  538 

301  351  436  483 

291  344  429  480 

294  346  429  480 

391  344  439  480 


miidopoliun  statistical  «re»s 


Cedar  Rapids.  !»  MSA 

Davenport -Bock  1s)an0-Moi tn«, 

DBS  Moines.  I*  MSA 

DubuQue.  14  MSA  

Iowa  CM/.  : A  w:^A 


EFF  1  8R  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


317  383  451  566  635  Linn 

U-IU  «« 326  396  466  582  652  Scott 

314  382  450  565  632  Dallas, 

393  354  417  522  585  Dubuque 

332  404  475  594  665  Johnson 


Oiiaha.    NE    14    MSA    

SIOUB  City.  lA-NE  USA 

Waterlog  Cedar  Fells.  14  MSA. 


^40NMETS□POLITAN  COUNTIES 


Adair 

Ai lamakee. ■ - 

AuOubon 

Boone  

Buena  vieta. 


Ca 1 haun  .  . . 

Cass   

Cerro  Gordo. 
Chickasaw . . . 
Clay 


CI Inton. 


388 
285 

318 


EFF  1  8R  3  BR  3  BR  4  BR 


340 

293 

343 

4  30 

481 

353 

307 

363 

453 

508 

354 

309 

365 

455 

510 

390 

350 

413 

517 

579 

249 

302 

356 

446 

600 

254 

309 

365 

455 

E10 

261 

31J 

3T2 

466 

523 

251 

305 

360 

449 

504 

353 

307 

363 

453 

508 

249 

302 

356 

445 

500 

283   343   405   506   568 


408 
453 


578 
572 
637 


Pottawattam 
Woodbury 
Biac'-  Hawk  , 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  8R 


AdaniB 

Appanoose . 

Benton 
B-icnanan ,  . 
Butler 

Carrol  1 . . . 

Cedar 

Cherokee. . 
Clarke. . , . 
Clayton. . . 

Crawford. . 


240 
240 
248 
253 
253 

254 

283 
254 

240 
253 


292  343  430  481 

292  343  430  481 

301  354  444  497 

307  363  453  509 

307  363  453  SOB 

309  365  455  510 

343  405  506  568 

309  365  455  510 

292  343  430  48  1 

307  363  453  508 


254   309   365   455   510 


The  FMR5  for 

the  FMH  for  a 


-lit  sires  'arge--  then  4  BRa  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  pedroom. 
b  BR  unit  's  '  '5  timas  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR 


C- 


examp 1 e , 
091288 


SCHEDULE    8    -    F«II»    K4RKET    RENTS    FOR    EXISTING    HOUSING 
IOWA      cont  1  nue<S 


NONMETROPOLITAN   COUNTIES 


EFF  I  en  2  BS  3  BR  4  BR 


Davis 240  292   343   430   481 

Dclavar* 283  343   405   506   568 

Dickinson 249  302   356   445   500 

Faystta 253  307   363   453   508 

franklin 25l  305   360   449   504 

Oraana 254  309  365  455  sio 

autnria 254  309   365   455   510 

Hancock 251  305  360  449  504 

Harrison 261  317   372   466   522 

HOXard 253  307   363   453   608 

Ida 254  309   365   455   510 

Jackaon 283  343   409   506   568 

Jaffaraoo 265  322  378  474  531 

KaokUk 249  303   356   445   499 

Laa 266  324   380   476   534 

LUCaa 240  392   341   430   481 

Madison 28a  327  383  4ao  538 

Marlon 268  337   3B3   480   538 

Mllla 261  317   372   466   522 

Monona 254  309   365   455   510 

Mon1gom«'-y 261  317 

0  Bfien 249  302 

Paoa 281  317 

Plyncuth 254  309 

Powaahlak 264  321 

Sac 254  309 

Sioux 249  302 

Taaa 284  321 

Union 240  292 

Hapallo 283  342 

Kayne    240  292 

Wlnnabago  231  305 

■ortn 2S1  305 


372  466  522 

356  445  500 

372  486  523 

365  455  510 

377  472  530 

385  455  510 

356  445  500 

377  472  530 

343  430  48  1 

404  505  566 


343   430   481 

360   449   504 
360   449   504 


NONMETROPOLITAN  COUNTIES  EFF  I  BR  2  BR  3  BR  4  8R 

Dacatur 240  292  343  430  481 

Das  MolnaS 266  324  380  476  S34 

Eflsaat 249  302  356  445  BOO 

flOyd 251  305  360  449  504 

Fpanont 261  317  372  466  522 

Grundy 253  307  363  453  508 

Haallton 254  309  365  455  510 

Hardin 264  321  377  472  530 

Hanry 266  324  380  476  534 

Huaboldt 254  309  365  455  510 

Iowa 248  301  354  444  497 

Jaapar 268  327  383  480  53S 

OOnaS 248  301  354  444  497 

KOaauth 25 1  305  360  449  504 

Louisa 266  334  380  476  534 

Lyon 249  302  356  445  600 

Mahaska 240  292  343  430  481 

Marshall 264  32  1  377  472  530 

MItChall 251  305  360  449  504 

Monroa 240  292  343  430  481 

Muscatine  266  324  380  476  534 

Osceola 249  303  356  445  50O 

Palo  Alto 249  3C2  356  445  500 

Pocahontas 254  309  365  455  5  10 

Ringgold 240  292  343  430  481 

Shalby 261  317  372  466  522 

Story 290  350  413  517  579 

Taylor 240  293  343  430  481 

Van  8uren 340  392  343  430  481 

Washington 348  301  354  444  497 

Webster 254  309  365  455  510 

mnneshlek 253  307  363  453  508 

Wright 254  309  365  455  510 


It 

3 

c- 
a 


50 


The  FMRS  for 
the  FMR  for 


sizes  larger  than  4  BRs  are  calculated  by  adding  15X  to  tha  4  BR  FMR  for  each  e*tra  bedroom 
R  unit  IS  1.15  times  tha  4BP  FMR,  and  the  FMR  for  a  6  BR  unit  is  1.30  times  tha  4  BR  FMR. 


For  example, 
091288 


01 


SCHEDULE  B 

KANSAS 

METROPOLITAN  ST 

Ka-S8S  C  '  tv  ,  XO 
Lawmncm.    K-i  MS 
Tap«*«,  K5  MSA. 
wtchl ta.  KS  MSA 

MONMETOOPOLITAN 

rjIP 

»TIS 
-KS 

M40KFT  RENTS  FOR 
TICAL  AREIS 

EXISTING 

HOUSINS 

EFF 
303 

BR 

368 

387 
352 

374 

icui 
R.  a 

2  ER 

433 
456 
413 
445 

Id  '^f 

3  BR  4  8R   Counties  of  MSA 

54  1   605   Johnson.  Leaven 

570   639   Douglas 

518   679   Shawnee 

553   617   Butler,  Harvey. 

NONMETR0POLIT4N  COUNTIES 

/PMSA  within 
worth.  Miami 

Sedgwick 
EFF  1  BR 

232  344 
234   284 

302   244 
254   310 
313   260 

240   291 

253  307 
334   284 
213   260 

254  310 

234   384 
204   247 
340   391 
321   268 
204   347 

340   391 
340   391 

340   391 
340   39  1 

233  282 

252   307 

234  284 
213   260 

252   307 
204   347 

269   326 
254   310 
252   307 

254   310 
233   282 

240   291 
22  1   269 
252   307 

2C4   247 

MR  for  each 
30  t imes  the 

STATE 
.  Wyandot t 

2  BR  3  BR 

288   360 
335   418 
288   360 
365   456 
306   383 

343   429 

3S1   453 
335   418 
306   383 
365   456 

335   418 
391   365 
343   429 

315  393 
391   365 

343   429 
343   429 

343   429 

343   429 
333   4-6 

36  1   453 
335   418 
306   38  3 
36  1   453 
291   365 

385   482 
365   456 
36  1   453 
365   456 
333   416 

343   429 

316  394 
36  1   453 
291   365 

extra  bedr 
4  BR  FMR 

PAGE   16 

• 

3-- 

T 

s 

..   319 

4  BR 

405 
468 

405 
510 
429 

483 
506 
466 
429 

510 

468 
409 

482                  1 
441                  1 
409                  1 

482 
482 
482 
482 
466 

506 
468 
429 
506 
409 

538 
510 
506 
510 
466 

482 
443 

SOS 

§■ 

389 

"^ 

2  BO 

388 
333 

335 
333 
288 

291 
365 
365 
288 
291 

333 
288 
361 
343 
365 

291 
343 
365 
335 
343 

316 
343 
315 
343 
288 

365 
365 
343 
3.^ 
343 

306 
29  1 
39  1 

3  15 

5  1  '" 

-   308 

3  BR  4  BO 

360   405 
416   466 
418   468 
416   466 
360   406 

3<i5   409 
456   510 
456   510 
360   406 
365   409 

4-6   466 
360   405 
453   506 
429   482 
456   510 

365   409 
429   482 
456   510 
4  IB   468 
429   482 

394   443 
429   482 
418   468 
429   483 
360   405 

456   510 
456   510 
429   482 
383   429 
429   482 

383   429 
365   409 
365   409 
418   469 

4  BRs  are  ca 
•  s  me  4B0  '" 

COUNTIES 

EFF  1  BR 

303   244 

233  282 

234  284 
233   282 
303   244 

204   247 
254   310 
254   310 
202   344 
204   247 

233  2B; 
202   344 

253  307 
340   391 
354   310 

204   247 
240   291 

254  310 
334   294 
240   291 

331   269 
340   2  9  1 

234  2B4 
240   29  1 
202   244 

254   310 
254   310 
240   291 
2  13   260 

24C   291 

2  13   260 
204   247 

204   247 
234   294 

s  >  zes  ' arjsr 

uni t  Is  11 

5C 

'^ 

„          *  *  * 

<; 

Chepoke« 

X. 

Chflysnn* .... 

-: 

c I oud 

Z 

Comanche 

DaeatLjr 

~ 

Edwards 

C 

El  118 

? 

c 

c 

(t 

•j: 

.... 

>< 

'j: 

•e 

T: 

Hodg«inan .... 

3 

K Ingman 

IT 

J: 

L  1  nr> 

Logan 

^ 

s 

Mar  lori 

Marshal  1 

-^ 

Meade 

Ml tcnei 1 

C 

- 

Osage 

z:_ 

50 

PaMn«« 

Not*   Th«  fMBS 
th«  FMR  f 

for 

or    a 

unit 
5  BP 

4i 

Phi  1 1 ipa 

y  adding  15%  to  the 
FMH  »or    B  6  BR  unl 

4 
• 

BR  f 
s  1 

409 

oofi   For  example. 
091288 

^ 
K 

SCHEDULE  B  -  FAIB  MiOKET  RENTS  FOB  EXISTING  HOUSING 
KANSAS   continued 


NONHETOOPOLITAN  COUNTIES  EfF  1  BO  2  BU  3  Bo  4 

Pott«»«tonl« 254  310  365  456 

»»»"n» 204  247  391  365 

■•public 255  307  36  1  453 

«<'«y 254  310  365  456 

•U»h 234  284  335  4  18 

*•""• J52  307  36  1  453 

ttMtra J40  291  343  429 

trmrman jo4  347  291  365 

Stafford 234  284  335  418 

lt«v(na 340  39!  343  429 


Tnonaa 
Habauns** 

Washington 
Wilson 


304  247  291  365 

354  310  365  456 

252  307  36  1  453 

302  244  288  360 


510 
409 
50« 
510 
468 

506 
482 
409 
468 
482 

409 
510 
506 

405 


NONMETHOPOLITAN  COUNTIES  EFF  1  BS  2  B»  3  B8  4  BR 

"•»« 234  384  335  418  468 

■•"0 369  326  385  482  538 

*'=• 269  326  385  482  538 

*0<*» 204  247  29  1  365  409 

*"•»•" 204  247  291  365  409 

Scott 240  291  343  429  482 

$n«P1dan 204  247  291  365  409 

S"'*" 304  247  291  365  409 

Stariton 240  291  343  429  482 

*"""•'■ 234  284  335  418  468 

Trmgo 204  247  291  365  409 

HalUe* 204  247  291  365  409 

••ehlta 240  291  343  429  482 

Woodson 202  244  288  360  405 


KENTUCKY 


■ETTOPOLITAN  STATISTICAL  AREAS 


C Incinnat 1 
Clarksvl 1 1 
Evangel  1  la 
Hunt  1 ngton 
Lav  1 ngton- 

Loul 8vl 1  la 
Owenaboro, 


EFF  1  BS  2  BR  3  BR  4  BR   Counties  of  MSA  PMSA  within  STATE 

enton 


■  OH-KV-IN  PMSA 269  329  3B8  485  540  Boone.  CompDell 

e-HooklnavlIla.  TN-KY  MSA 267  336  421  511  567  Christian 

IN-KY  MSA 283  336  394  499  553  HenOerson 

-A.h  and   *V_^KY-OH  MS* 286  347  409  512  57?  Bo.O.  Carter.  Gr.enup 

"'""••  "'  "5* 299  363  427  535  599  Bourbon.  Clark.  F 


s 


'  **''"f^  **54 258   312   36g   457   5^2 

**^  **^* 234   284   335   4  18   469 


jl  1 


aye t  to.  jessami ne.  Scott .  Wcoaford 
Jef*erson.  Oldham.  Shelby 


NONMETROPaLITAN  COUM'^IES    EFF  1  BR  2  BP  3  BB  4  BR 


NONMETPOPOLI TAN  COUNTIES    EFF 


BR  3  CR  4  8R 


Ana ' r . . , , 
4nd«'"50n. 

Barren. , . 
Bbm  .  .  ,  . 
BrackBn. . 


Ca 1 dwel 1 

Car  M  sl« 

Cassy 

CI  irtton 


Cun««rland. 

El ' lOtt 

f  1  wn  1 ng.  . .  . 


220 

268 

312 

386 

4  32 

274 

335 

393 

491 

550 

234 

284 

336 

418 

471 

238 

291 

342 

427 

479 

220 

267 

314 

394 

441 

317 

264 

309 

388 

4  34 

235 

285 

339 

423 

474 

225 

273 

321 

402 

451 

216 

263 

308 

366 

432 

220 

266 

312 

386 

432 

320 

268 

312 

386 

432 

203 

246 

291 

363 

407 

220 

267 

314 

394 

44  1 

4  Men 

Bat 'ard. . . 

Bath  

Boyle 

Breathitt. 


But ler. . . . 
Ca 1 1 oway. . 
Carrol  1 . . . 
Clay.  , 
Cri  t tendon 


Edmonson. 


185 

225 

265 

331 

371 

225 

273 

321 

402 

451 

220 

267 

314 

394 

441 

267 

323 

382 

477 

534 

226 

274 

323 

404 

453 

185 

235 

265 

331 

371 

225 

273 

321 

402 

451 

226 

275 

323 

405 

453 

203 

246 

290 

363 

40« 

235 

266 

339 

423 

474 

185 

335 

265 

331 

371 

267 

323 

382 

477 

534 

239 

292 

343 

429 

4B1 

The  FMRS  for 
the  FMR  for 


larga-    than   4   BRs   are  calculateo   by   addlnfl    15X   to   the   4   BR   FXR   for   each  a»tra   bed'oo..       For    e.ampl 
•»     1     15     tirnas    the    4aR    FMR.    end    the    FMR    for    a    6    BR    unit     la     1.30    t  line  a    the    4    BR    FMR.  09128 


SCHEDULE  B  -  flip  M40KET  RENTS  FOB  EXISTING  HOUSING 


KENTUCKY       continued 

NONMETROPOLITiN  COUNTIES  E'F  1  BB  2  BO  3  BS  4  BO 

franklin 7^t  335  393  491  S50 

GalHtln 226  :T5  323  <05  453 

Grant   226  275  323  405  453 

Grayson 2 1 T  264  309  388  434 

Hancock 238  277  327  409  457 

Harlan 238  291  342  427  479 

Hart   'B5  325  265  331  371 

Hickman 225  273  32  1  402  451 

Jackjon 203  246  290  362  40« 

Knott 226  274  323  404  453 

Larue  217  264  309  368  434 

La.renca 303  246  29  1  363  407 

Lealle 226  374  323  404  453 

Lewla 220  267  3M  394  441 

Livingston 204  247  232  364  408 

Lyon     204  347  292  364  408 

Mccreary 320  268  312  386  432 

Madison 267  323  385  477  534 

Marlon 217  264  309  38B  434 

Martin 239  293  143  429  4B' 

Maaoa  345  299  351  439  493 

Mercer 274  335  393  491  560 

Monroe '85  235  265  331  37  1 

Morgan 320  268  3-4  394  44i 

Nelson 317  364  309  368  434 

Ohio 328  277  327  409  457 

Owsley 226  274  323  404  453 

Perry 226  274  323  404  453 

Powell 199  24  1  284  356  400 

BoOertson 220  367  314  394  441 

Bowan  220  267  314  394  441 

S.«CSon 236  288  340  425  476 

Taylor 220  268  312  386  432 

Trtgg 204  347  292  364  408 

union 238  2'7  327  409  457 

Washington 217  264  309  388  434 

Webster 328  277  327  409  457 

woife  226  274  323  404  453 


NONKETROPOLITAN  COUNTIES 


Eff  1  BR  2  BO  3  Bfi  4  BB 


Fulton 225  273  321  402  451 

Garrard 267  323  382  477  534 

Graves 225  273  321  402  451 

Green 320  266  312  386  432 

Hardin 245  299  351  439  492 

Harrison 240  367  343  429  480 

Henry 202  245  268  361  404 

Hooklns 235  266  339  423  474 

Jonnson 239  292  343  429  481 

Knox 209  255  299  389  4  18 

Laurel 203  283  356  370  406 

Lee 226  274  323  404  453 

Letcr«r 226  274  323  404  453 

Lincoln 267  323  382  477  534 

Logan 236  288  340  425  476 

Mccracken 235  276  326  402  451 

Uclean 228  277  327  409  457 

Mago'f  in 239  292  343  429  481 

Marshall 235  276  326  402  451 

Mason 220  267  314  394  441 

Menifee 220  368  314  394  441 

Melcolfe 185  225  265  331  371 

Montgomery 220  267  314  394  44  1 

Muhlenoerg 235  286  339  433  474 

Nicholas 199  241  284  356  400 

Owen    226  275  323  405  453 

Pendleton 226  275  323  405  453 

Pike 239  292  343  429  481 

Pulaski 220  268  312  386  432 

Oockcastle 203  246  290  362  406 

Bussall 216  262  308  386  432 

Spencer 202  245  288  36  1  404 

Tooa  204  247  292  364  408 

Trimble 202  245  288  361  404 

warren 236  288  340  425  476 

Wayne  220  268  312  386  432 

Whitley 238  391  342  427  479 


a. 


Note   Tr>e  FMRS  'or  unit  sires  iBrger 
the  FMR  for  a  5  BR  unit  is  i.' 


4  ERs  a-e  calculated  by  adaing  15%  to  the  4  BR  FMR  for  each  extra  bedrooTi 
es  the  4BR  FMR.  ar»d  the  FMR  for  a  6  BR  unit  fs  1.30  times  the  4  BR  FMR 


oxampi e 
091288 


SCHEDULE  B  -  F4IR  M4BKET  RENTS  FOR  EXISTINO  HOUSING 
t.  0  U  I  S  t  «  N  A 


METROPOLIHN  STMISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR   Counties  of  MSA/PMSA  wtthtn  STATE 


A  I  exandr  t  a  .  LA  MSA 252 

Baton  Rouge,  LA  MSA 317 

Mouma- Thibodaux  .  LA  MSA 280 

Lafayette,  la  msa '.'.'.'.]      317 

Lake  Char  1  es .  LA  MSA !!!!!!!!   255 

Monroe .  LA  MSA 25  1 

New  Orleans.  LA  MSA '.','.'.'.'.'.'.'..'.'.        348 

Snreveport.  LA  MSA 285 

NONMEIROOOLITiN  COUNTIES    EFF  I  BR  !  BR  3  BR  4  BR 

«t:»a<a 217   264   311   388   435 

Assumction 188   228   267   335   375 

Beauregard 173  211   249  312  348 

Caldxell 197   238   38  1   346   387 

Catahoula 214   260   307   384   430 

Concordia 214  260  307  384  430 

East  Carroll 172  210  247  309  345 

Evangeline 2O8  252  296  372  4  16 

G''»nt 214  260  307  384  430 

Iberville leo  2  18  257  322  361 

Jefferson  Oavis 173  211  249  312  348 

l-l"OOln     223  273  321  400  449 

Morehouse     172  210  247  309  345 

Rlaouemlnes 315  331  449  562  628 

Red  River 223  273  32  1  400  449 

Sabine 223  273  321  400  449 

St  Oames 188  228  267  335  376 

St  Mary 256  313  367  459  514 

Tensas 172  2  10  247  309  3  15 

Verinltlon 217  264  311  388  435 

Washington 203   247   290   363   407 

West  Carroll 172   210   247   309   345 

*""" 214   260   307   384   430 


306 

384 
340 
384 
307 

305 

424 


361 

452 
40O 
452 
359 

359 
499 


451 

565 
5O0 
565 
447 

449 

623 


504 

633 
56  1 
633 
500 

502 

698 


Rapides 

Ascens ion. 


East  Baton  Rouge.  Livingston.  West  Baton  Bnupe 


Lafourche.  Terrebonne 
Lafayette.  St  Martin 
Calcasieu 


346   409   511   572 


Ouachi ta 

Jefferson.  Orleans. 
St  Tammany 
Bossier.  Caddo 


St  Bernard.  St  Charles.  St  John  The 


N0NMETR0P0LIT4N  COUNTIES  EFF  I  BR  2  BR  3  BR  4  BR 

Al'en 173  211  249  312  348 

ivo/elles 214  260  307  384  430 

Bienville 223  273  321  400  449 

Cameron 173  211  249  312  348 

Claiborne 223  273  321  400  449 

De  Soto 223  273  331  400  449 

E  Feliciana 180  218  257  322  361 

franklin 173  2 10  247  309  345 

Iberia 256  313  367  459  514 

Jackson 172  210  247  309  345 

La  Salle 214  260  307  384  430 

Madison 172  210  247  309  345 

Natchitoches 223  273  321  400  449 

Pointe  Coupee I8O  218  257  322  361 

Richland 172  210  247  309  345 

St  Helena I8O  318  267  322  361 

St  Landry 208  252  296  372  416 

Tangipahoa 203  247  290  363  407 

Union 172  210  247  309  345 

Vernon 214  260  307  384  430 

Webster 194  236  278  347  389 

W  Feliciana ISO  218  257  322  361 


S 

s 


s. 


The  FMRS  for 
the  FMP  for 


unU  sizes  larger  than  4  BRs  are  calculated  by  adding  tSX  to  th«  4  BR  FMR  for  each  extr?  Dedrooni 
5  BH  unit  15  1  15  t"^es  the  4EP  fMB.  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR, 


For  evampl e , 
091288 


SCHEDULE  8  -  FAIR  MARKET  QENTS  FOB  EXISTING  HOUSING 

MAINE  I 

METROPOLITAN  STATISTICAL  AREAS  EFF  1  BR  2  BR  3  BR  4  BR 

Bangor.  ME  MSA 313  381  447  660  628 

L*wfston-AubUpn.  ME  MSA 329  392  443  495  563 

Portland,  ME  MSA 334  489  618  693  833 

Par  t  imout  t~-Dov«r-Rochest»r  .  NH-ME  MS* 413  503  590  738  827 

NONMETROPOLITAN  COUNTIES  EfF  1  BR  2  BR  3  BR  4  BR 

Androscoggin 286  338  399  489  540 

Aroostook 291  353  4  17  520  583 

Cumberland 322  391  460  5''2  636 

^rank}  in 303  343  408  483  5^8 

Hancock 305  363  425  531  592 

Kann«t5«c 305  37  1  437  548  ew 

'^"ox  295  359  422  529  592 

t-''>coln 291  352  416  520  582 

Dx'ord 303  343  408  483  5^8 

PanobSCOt 300  363  422  529  592 


Pi5c«t«au'» 25'  305  160  ^52  5.05 

Sagadahoc 333  4dp  483  563  66C 

Some'-»«t 29'  35:  416  520  582 

•«^=lo 295  359  422  529  592 


Nota   Tha  FMRS  fo'-  ur  f  t  s'les  la-go'-  f-a^-  4  BPs  are  caicu'sted  fcv  aad'ng 
tha  FMR  for  ■  5  BP  unit  19  '  t5  ttmes  tha  4BR  FMR.  and  the  FKR  for 


Componants  of  MSA/PMSA  withfn  STATE 

Penobscot  county  towns  of  Bangor.  Brawer,  Eddington 
Gienburn.  HaTipden.  Mermon .  Hoiden.  Kenduskeag,  Old  Town 
Cr-ono ,  .  Drrington.  Penobscot  Indian  1  .  veazle 

waiao  county  towns  of  Wtnte^port 

Anoroscogg i n  county  towns  of  Auburn ,  Greene,  Lewi ston 
Lisbon,  Mechentc  Falls.  Poland.  Sabattus 

Cumberiano  county  towns  of  Cape  Elizabeth,  Cumberland 
Falmouth.  Freeport .  Gorham.  Gray,  North  Yarmouth 
Portland.  Raymond.  Scarborough,  South  Portland.  Standish 
Westbrook,  tflndham.  Varmouth 

vork  county  towns  of  Buxton,  Mollis.  Old  Orchard  Beach 

York  county  towns  of  Berwick,  Eltot,  Ktttery 
North  Berwick.  South  Berwick.  Wells,  York 

Towns  within  non  metropolitan  counties 

Durham.  Leeds .  U ivermora ,  L ' vermore  Fall  5 .  Minot .  Turner 
wales 

Baldwin .  Br idgton,  Brunswick.  Casco,  Harps we  1 1 ,  Harr 1  son 
Naples.  New  Gloucester.  Pownal .  Sabago 


A  1  ton, 
Carrol 
Dexter 
Enf  *el 
Gr-eonf 
Lakevi 
Maxf la 
MewDur 
P  >  ymou 
Stetsoi 
woody ' 


rgyle.  Br-aOford.  Bradley.  Burlington,  Carmal 

Charleston.  Chester.  Clifton,  Corinna.  Corinf 
Di«mont.  Draw,  East  Mtninocket,  Edinburg 

Etna,  Efeter,  Garland.  Grand  FaMs.  Greenb'jsh 
'd,  Howland,  Hudson,  Kingffian,  Lagrange 
e,  Lee,  Levant,  Lincoln,  Lowe M  ,  Mattawam-eaa 
,  Madwav .  Mllford.  Mill' nochet .  Mount  Chase 
,  Newpo'-t.  North  Penobscot.  PassaduTkeaa ,  Patte 
,  Prentiss.  Seboe's.  Springfield,  Stacvvilla 

Sumrrn  t  ,  Twcmb  >  y  .  Webster  ,  w^- 1  tney  .  Winn 


Eei'ast.  Be^morit,  Eroo-s.  B'-mham,  Frankfort ,  Freed::^™ 
Is'esboro.  Jackson,  Knox,  L'berty,  L incolnvl 1 le.  Monroe 
Montvil'e.  Morriii.  Northport.  Palermo.  Prospect 
Searsmonr.  Searsport.  Stockton  Springs.  Swanviile 
Thornaihe.   Troy.  Unity.  WaldO 


< 


r 


a. 


fi,    to  the  4  BR  FMR  for  each  extra  bedroom . 
6  BR  unit  is  1-30  times  th«  4  BR  FMR. 


For  examp 1 e , 
091288 


SCHEDULE  B  •  FAIB  MARKET  »E^TS  POR  EXISTING  MOUSIMG 
MAINE   cont inood 
WNMETROPOLITAN  COUNTIES                            iff 

I  BR  2  BR  3  BR  4  ee 

359   422   529   592 
434   548   S63   683 

i  80  2  BR  3  BR  4  BR 

432   508   635   712 

548   645   805   903 
312   365   451   504 
356   420   525   587 
570   671   838   939 
455   541   676   804 

MONMETCO 

Dorchest 

Kent 

Somerset 

Wicomico 

BR  2  BR  3  CR  4  BR 
681   803  1002  1123 

culated  by  adding  1! 
.  and  the  FMR  for  a 

Towns  wlthtn  non  metropolitan  counties 
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c. 
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D 

CJ 
C3 
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York 368 

Acton,  Alfred,  Arundel.  BidcJe'ord.  Cornish.  Dayton 
Kannebunw  .  Kennebunkpo*- 1  .  Lebanon.  Limerick.  Limlngton 
L/man.  Newfield.  Parsonsf lei d.  Saco .  Sanford,  Shapleigh 
WaterDoro                                               1 

1                  i 
Counties  of  MSA/PMSA  within  STATE 

Anne  Arundel,  Baltimore.  Carroll.  Harford,  Howard 

Oueen  Annes.  Baltimore 

Cc'umbia 

Allegany                               ' 

MARYLAND 

METROPOLITAN  STATISTICAL  AREAS                        EFF 

Baltimore.  MO  MSA  355 

Cotun*Ha,  MD  MSA 451 

CuMOttDand.  MO-WV  MSA 263 

Hag»ritown.  MO  MSA 293 

Wasnington.  OC-MD-VA  MSA 470 

NONMETROPOLITAN  COUNTIES    EFF  t  BR  2  BR  3  BC  4  BB 
Caroline 277   332   39i   490   549 

Calvert.  C^ar^es,  Frederick,  Mont  gome'-y . 
Ceci  1 

POLITAN  COUWTIES    EFF  1  ER  2  ER  3  BR  4  BR 

Prince  George's 

G«'*'-«tt 263   320   377   470   527 

St  Marys 365   44  1   515   645   714 

■falCiOt 317   385   453   567   634 

MASSACHUSETTS 

METBOPOLITAN  STATISTICAL  AREAS                        EFF 
Boston.  MA  PMSA 56q 

Components  of  MSA/PMSA  within  STATE 

Bristol  county  towns  of  Mansfield,  Norton.  Raynham 

Essex  county  towns  of  Lynn,  Lynnfleld.  Nahant .  Saugus      1 

Middlesex  county  towns  of  Acton,  Arlington,  Ashland.  Ayer 
Bedford.  Belmont.  Boxborough.  Burlington,  Cambridge 
Carlisle,  Concord,  Everett.  F rami nghan .  Groton 
HolHston.  Hopklnton,  Hudson,  Lexington.  Lincoln 
Littleton,  Maiden.  Marlborough,  klaynard.  Medford 
Melrose,  Natlck,  Newton,  North  Heading.  Reading 
Sherborn.  Shirley,  Somervine,  Stoneham.  Stow,  Sudbury 
Townsend.  Wakefield.  waUham.  watertown,  Wayland,  Weston 
Wilmington,  Winchester,  woburn 

Norfolk  county  towns  of  Bell  Ingham,  Braintree,  Brook! Ine 
Canton.  Cohasset.  Oedham ,  Dover,  Foxborough,  Franklin 
HolbrooW,  MeofiBld,  Medway,  Minis,  Mtlton,  Needham 
Norfolk.  Norwood,  Ojincy.  Randolph,  Sharon,  Stoughton 
Walpoie.  Weilesley,  Westwood.  Weymouth.  Wrentham 

Plymouth  county  towns  of  Carver.  Duxbury,  Hanover,  Hanson 

It  to  the  4  BR  FMR  for  each  extra  bedroom.   For  example, 
6  BR  unit  IS  1.30  times  the  4  BR  FMR.            091288 

[ 

Note:  The  FMRS  for  unit  8lz«9  larger  than  4  BRs  are  cal 
the  FMR  for  a  5  BR  unit  18  J.  15  tiPnes  the  4BR  FMH 

i 
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MASSACHUSETTS   continued 
METROPOLITAN  STATISTICAL  AREAS  EFF  1  BR  2  BR  3  BR  4  BR   Components  of  MSA/PMSA  within  STATE  1, 

H Ingham,  Hul  1  ,  Kingston.  Lakevi  He,  Marshf  1eM 

Middleborough.  NorweH.  Pembroka.  Plymouth.  Plympton 

Rock  land.  Sc 1 tuate 
Suffolk  county  towns  of  Boston,  Chelsea.  Revere,  Winthrop 
Worcester  county  towns  of  Bar  H  n,  Bo I  ton   Harvard 

Hooedaie.  LaocaBter.  Mendon.  Mllford,  Southborough 

Upton 

Brockton,  MA  PMSA 413   505   633   768   861   Bristol  county  towns  of  Easton 

Norfolk  county  towns  of  Avon 

Plymouth  county  towns  Of  Ablngton,  Br idgewater ,  Brockton 

East  Bf  tdge  water  ,  Halifax.  West  Br-i  dgewater  ,  wh  1  tman 
Fall  River.  MA -HI  PMSA 366   436   524   607   670   Br  1  stol  court/  towns  of  Fall  River.  Somerset  .  Swansea 

Westpor t 

F  I  tchburg-Leoraf  nster  .  MA  MSA 401   485   572   715   802   Middlesex  county  towns  of  Ashby 

tforcestef  count  y  towns  of  Ashburnha™  ,  F  1  tc^^burg 

Leofn  inster  .  Lunenburg.  Westmt  ng^er 
tawence-Maverhf  1  1  ,  MA-NH  PMSA 447   5d4   652   745   829   Essex  countv  towns  of  Amesbury,  Anaover.  Boxford 

Georgetown,  Grova'and,  Haverhi  ;  :        i^awence.  Merrtmac 

Methuen.  ^^ewbury,  Newburyport,  North  Andover.  Salisbury 

West  Newbury 
LoweM  .  MA  NH  PMSA 430   523   610   739   8^3   Middlesex  county  towns  of  Billerica,  Chelmsford.  Dracut 

Dunstabl e .  Lowel 3 .  Pepoerel I ,  Tewksbury ,  Tyngsbo rough 

westford 
New  Bod'ord.  ma  MSA 373   419   496   607   670   Bristol  county  towns  of  Acushnet,  Dartmouth.  Falrhaven 

f reetown .  New  Bedford 
Plymouth  county  towns  of  Marlon.  Ha t tapoi set t .  Rochesten 
Pawtucfat -Woonsocket -Att leboro.  DI-MA  PMS4  355   4  30   506   62 1   709   Bristol  county  towns  of  Att leboro.  North  Att leborough 

Rehoboth .  Seekonk 
Norfolk  county  towns  of  PlamvlMe 
Worcester  county  towns  of  B  1  ack Stone  .  Ml  1  1  vi  He 
Pittsf'eid,  MA  MSA 370   449   525   653   736   Berkshire  county  towns  of  Cheshire,  Dalton.  Hinsdale 

Lanesborough .  Lee .  Lenox .  Pittsfield.  fl ichmond 

Stockbr idge 
Salem-Oloucester .  MA  pySA 499   605   713   890   997   Fssex  county  towns  of  Beverly.  Danvers.  Essex.  Gloucester 

Mamllton,  Ipswich.  Manchester.  Marblehead,  Middleton 

Peabody ,  Rockport .  Rowl ey .  Sa 1  em,  Swsmpscot  t ,  Topsf lei d 

wenham 
Springfield.  MA  MSA 386   468   551   689   771   Hampden  county  towns  of  Agawam,  Chicopee,  East  Longmeadow 

Hantpden  .  Ho  l  yoke  .  Longmeadow  ,  Ludi  ow  .  Monson  .  Montgomery 

Palmer,  RuiseM,  Southwick,  Springfield.  Westfle'd 

West  Springfield,  wnbraham 
Hampsh 1  re  county  towns  o*  Bel  chert own.  Easthampton 

Granby .  Hunt ington.  Northampton .  Southampton 

South  Hadiey 
Wo-cestor.  MA  MSA 384   472   553   694   775   Worcester  county  towns  of  Auburn.  Barre,  Boytston  i   ^ 

Brookfieid.  Charlton.  CHnton,  Douglas.  Dudley  I   50 

East  Brookfieid.  Grafton.  Ho'den.  Leicester,  Mlllbury 

Note   The  FMPS  for  unit  s'zes  'arger  than  4  BRs  are  calculated  b  ,■  add'-^g  15X  to  the  4  BR  FMR  for  each  extra  bedroom.   For  example. 
the  FUR  *or  a  5  BR  unit  's  1  '5  t'mes  the  4BR  fur,  and  the  FMR  fcr  a  6  BR  unit  IS  1,30  times  the  4  BR  FMR.  091288 


SCHCOULE  8  -  filP  M«OKET  BENTS  FOR  EXISTING  HOUSING 
MASSACHUSETTS   continued 
METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR   ComponentB  of  MSA/PMSA  within  STATE 

Northborouflh.  NortnbrlOg*.  North  Brookfl.la   Oxfora 
Paxton.  Princeton.  Rutland.  Shrewsbury.  Scencer 
Sterling.  Sutton.  Uxbridae,  kebeter.  westborouon 
West  Boylston.  Worcester 


NONMETROPOLITAN  COUNTieS  fpF  1  BR 

B.rn.t.bl, „j 

••""•""•• SJ6  396 

Bristol ,s,  ,,. 

r^";; 496  6  12 

"■"X^'" 379  „9 

""*"*•" 341  414 

"»"■"""•• 443  514 

Nantucket ,,,  . 

"'y-outn ;;■"  ■  til  «« 

■••••••••••■•'••.•■•..•t»,.,,  JB3  468 

•'""=•"•'■ 361  4!6 


M  I  C  H  [   QAM 

inn  iroor.  MI  P»5» jg,  .,,„ 

Battle  C-eek.  MI  MSA ,g.  ,,, 

Benton  MorbO'.  MI  MSA ,q=  1  =  0 

Detroit.  MI  PMSA !  .  .  !  .' !  ! !  !  !  !  .'  36?  'l; 

Flint.  MI  MSA 

arena  Rec  as.  MI  MSA ,,,  ,„' 

j.ckson.  M,  M54  1 ! ! ! !  ! ! : ! ! !  1  ' "  292  353 

K.1....00,  M,  MSA :  III  III 

Leneino-East  Lansing,  MI  MS* 3,9  jjj 

Mu.k.oon.  MI  MSA j„ 

Saglna«-Bay  Clty-Mlaland.  MI  MSA jsa  3,7 


2  BR  3  BR  4  BR   Towns  within  non  metropolitan  count  I 


700 
466 


8T5 
9i3 


9»l 
653 


5'4 

617 

RB7 

700 

875 

98  1 

524 

659 

734 

487 

610 

683 

Adams.  Alford.  Becket .  Clarksburg.  Egremont.  Florida 
Great  Barrington.  Hancock.  Monterey.  Mount  Washington 
New  Ishford.  New  Marlborough.  North  Adams   Otis   Peru 
Sandlsf lelo.  Savoy.  Sheffield,  Tyringhai 
west  Stockbridge.  WMMamstown.  Windsor 
Berkley.  Dighton.  Taunton 


Peru 
Washington 


630   758   880 


700  875  98  1 
550  668  770 
514   6  30   700 


Biandford.  Brimfield.  Chester.  Srenvllle.  Holland 
Tolland,  wales 

Amherst.  Chesterfield.  Cumnlngton.  Goshen   HaOley 
Hatfield.  Middlefleld.  Pelham.  Plalnfleld.  ware 
Westhampton.  Williamsburg.  Worthlngton 

Wareham 

Athol.  Gardner.  HarOwlck.  "ubbardston.  New  Bralntree 

Oakham.  Petersham.  Phlllipiton.  Rovolaton,  Southbndgo 
Sturbridge.  Temoleton.  Warren,  West  Brookfield 
W 1 nchendon 


:  oa  3  8P  4  BB  Ccjij^ties  cf  MSA  PMSJ  within  STATE 

565  706  791  wflsrtena. 

378  475  532  Calhoun 

420  526  589  Berrien 

514  642  7,5  Lapeer, 

Wayne 

401  501  560  Genesee 

450  562  635  kent,  otta»a 

416  520  583  Jackson 

430  529  589  ka'amazoo 

448  556  621  Clinton.  Eaton,  I r ghem 

3^1  464  kiq  Muskegon 

408  511  672  Bay,  Midland   Sagl.aw 


gston.  Macomb.  Monroe, 


'eno,  St  Clair 


X 
^ 


< 
O 


Not*:  Trie  FMRS  fo 


<h.  FMP  .„     =  =0       'I'ga'  '""-  4  80,  «r,  raiculateo  bv  aaoi 
th«  FMR  for  a  s  BR  unit  Is  1.15  ti-e.  .re  480  .MO   ,.,a  1  n,  ,M,    , 


13  15%  lo  -he  4  BO  EMO  f,  r  each  e»tr,  bedroom 
ir  a  6  eo  unit  Is  I  30  t  •  mes  1 '-q  4  pp  fho 


For  example. 
091288 


SCHEDULF  B  -  FAIP  MiPKET  PENTS  ''OP  EXISTING  HOUSING 


MICHIGAN        co'-tlrxjed 

istONMETpOPOLITAN  COUNTIES  EFF  t  BB  2  BR  3  B«  *  BC 

4  1  con* 231  282  332  4i5  <65 

41  1«gan 368  327  383  480  538 

4ntPlHi 290  350  413  517  579 

Baraga  337  287  338  423  475 

Bmr.2\m       290  350  413  517  579 

C««8 363  3  19  375  470  526 

Ch^boyo*" 231  382  332  4  15  465 

C^f^          254  309  365  455  510 

0«Ma 228  377  328  409  458 

EwMt 290  350  413  5 1  "•  5'^9 

QogeOtc 237  287  338  423  4  75 

-irat  lot  391  352  4  14  Sf9  581 

Mougnton 266  333  380  475  573 

lonl* 371  328  385  48  1  538 

Iron 237  2B7  338  42  3  475 

KatkaskB 290  350  4  13  517  5'^9 

Lake      266  324  380  476  534 

L»nawe«  388  348  411  515  577 

Mackinac 328  277  328  409  458 

Karquatta 290  350  4  13  5  17  579 

l««COSta  266  324  380  476  534 

Mi9sauba« 290  350  413  517  579 

Montmorancy 23  1  282  332  415  465 

Ocaana  358  312  369  462  5  17 

Ontonagon 237  287  333  433  475 

Oscoda 231  282  332  4'5  465 

Prasqu*  Isl* 231  282  332  415  465 

St  Josaph 270  339  387  484  5*2 

Sctxxsl  craft 338  277  328  409  458 

Tuscola  261  31"^  372  466  522 

Wa-ford   290  350  413  517  579 

MINNESOTA 

METROPOLITAN  STATISTICAL  AREAS  EFf 


NONMETRQPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


238 
231 
254 


277  338  409  458 
262  332  415  465 
309   365   455   310 


270   329   387   484   542 
270   339   387   484   542 


A\gmr 

A 1 pana 

Arenac 

Barry 

Branch 

Char1«vo1x 

Chippewa 

Crawford 

Dickinson 

GIa<awln 

Grand  Traverie. 

HI  I isdala 

Huron.  . . 

Iosco 

Isabel  la 

Keweenaw 

Leel anau 

Luce 

Manistee 

MasD"    

Menoii  1  nee 

Montca Im 

Newaygo 

Ogemaw 

Osceo' 8 

Otsewo 

Rosconwnon 

Sani lac 

Shiawassee 

Van  Buren 


BR  2  BP  3  BR  4  BR   Counties  of  MS4/PMSA  within  STATE 


390 

350 

413 

517 

579 

328 

277 

328 

409 

458 

331 

282 

333 

415 

465 

337 

300 

353 

442 

496 

354 

309 

365 

455 

S10 

390 

350 

413 

517 

579 

2SS 

348 

41 1 

515 

577 

261 

317 

372 

466 

522 

354 

309 

365 

455 

510 

291 

352 

414 

519 

581 

237 

287 

338 

423 

475 

290 

350 

413 

517 

579 

228 

277 

328 

409 

458 

290 

350 

413 

517 

579 

266 

324 

380 

4-6 

534 

290 

350 

413 

517 

579 

268 

337 

383 

480 

538 

266 

324 

380 

476 

534 

254 

309 

365 

455 

510 

266 

324 

380 

476 

534 

231 

282 

332 

415 

465 

254 

309 

365 

455 

S10 

261 

317 

372 

466 

522 

287 

347 

410 

512 

575 

263 

319 

375 

470 

526 

Ouluth.  MN-WI  MSA,  296   352   415   520   583   St  LouiS 

f  argo-t«oo'-nead.  ND  -  mn  M-^A      296   360   423   531   595   Clay 

M  <  nneaoo'  <5-5t   Paul,  mn-kI  msa 367   445   528   660   73"'   Anoka ,  Carver,  Chisago.  Dakota  ,  Menneplr ,  Isant  l 

Scott,  Washington.  Wright 


Note 


Tne  FMOS  'o*-  un't  B'les  'arge--  tr-an  4  BRs  s-'e  calculated  by  adding  '5\  io  tne  4  EP  FMP  for  each  extra  bedroori", 
the  FMR  for  a  5  BR  unit  's  1  15  times  the  48P  FMR.  and  the  FMH  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMH . 


For  exampl e . 
091288 


SCHEDULf    B     -     FAIB    MARKET    RENT?     FOR     EKISTING    HOUSING 
MINNESOTA       conttnuad 


METROPOLITAN    STATISTICAL    AREAS 


Ooch«9ter , 
St      CI oud , 


N0N«ETR0POL!TAN    COU'JTIfS 


aiufi    Earth. 

Csf-l  ton     .  .  . 


Cook ,  ... 
Crow  Wing. 
Oougi as . . . 
f  I  I  litor-a.  . 
Goodfxjo 


MOUStO'^     

!  ta»ca 

Karvabsc 

K  *  ttson 

Lac   Qui    Per l« 

Laka  Of  Th«  wootie. 

L 1 ncol n..... 

Mciaod 

Marshal  1 


Murray 

NOO I •■ 

Qttar  Tal 1 . 

Pinm 


Poih 

R*4  Lak*. 

R«nv Ilia. 

Rock 

Stblay. . . 


Stavana 

Todd 

Wabaana 

wasaca 

wilktn 

YaT  taw  Madicin*. 


EFF  1  BP  2  BP  3  BR  4  BC   Counties  o'  MS4-'PMSA  within  STATE 


313 
399 


BP  3  BD  3  BC  4 


3«8 

327 

384 

46  1 

939 

3sa 

313 

368 

460 

»I7 

399 

362 

419 

518 

573 

370 

339 

3?4 

481 

539 

338 

39  1 

342 

439 

4  79 

}6e 

327 

384 

481 

S39 

352 

305 

38  3 

473 

536 

267 

336 

383 

479 

537 

247 

300 

355 

443 

495 

25e 

313 

366 

455 

509 

247 

300 

355 

443 

495 

270 

329 

364 

481 

539 

2fia 

337 

384 

48  1 

539 

258 

313 

368 

460 

5  1  7 

231 

291 

342 

428 

479 

2e< 

313 

368 

460 

517 

24« 

297 

347 

433 

480 

211 

341 

403 

504 

5«1 

258 

313 

368 

460 

517 

28  1 

342 

403 

504 

583 

2JJ 

305 

38  1 

411 

508 

24* 

287 

347 

431 

480 

34« 

287 

347 

411 

4  to 

267 

326 

382 

479 

537 

268 

327 

384 

481 

539 

3  98 

313 

368 

480 

517 

258 

313 

388 

480 

517 

28' 

343 

403 

504 

581 

246 

297 

347 

432 

480 

278 

340 

398 

489 

598 

267 

338 

383 

479 

537 

293 

303 

38  1 

491 

509 

258 

313 

368 

459 

509 

254 

309 

364 

455 

509 

287 

328 

381 

47» 

937 

338   391   342   429   479 


380   448 
363   437 


560   637   O'mstea 

•aft      B98      ten  ton.    j^iarburna.    s*  earns 


NONME TPOPOLITAN  COUNTIES 


Backar 

Big  5 1  orta .  . 
Brown       . . . . 

Cass 

ciaarwatti*. 

Cottonwood. 

Dodga  .  . . . 
'ar ibaui t. . 
f reoborn. . . 
arant 


Mubearrj 

Jaek90'^  -  . . , 
Kandiyohi ,  . , 
Koochtchtng, 
Lalta. 


L«   Suwjr  ,  .  .  . 

LyOn 

Mahnoman. . . , 

Martin        ,.,. 
Ml  Ma    Lacs.  . 


Mowa- 

Nieoi let  .  . 
Norman 

Penntrvgton. 
Pfp«9tOn«. . 


Poo* 
Padwood 
Pice 
Roseau . . 
Stsftta. . 


Swift 

Travarse- 

wadans 

Watonwsn 

Winona 


EFF  1  BR  2  BR  3  EP  4  BO 


367 

326 

382 

479 

937 

338 

291 

343 

429 

479 

394 

309 

J64 

455 

909 

252 

305 

36  1 

461 

505 

398 

313 

368 

480 

S17 

338 

291 

343 

429 

479 

342 

294 

349 

433 

484 

254 

309 

364 

455 

909 

293 

355 

418 

522 

689 

267 

326 

383 

479 

937 

268 

313 

368 

460 

517 

346 

397 

34  7 

432 

480 

281 

342 

402 

504 

563 

268 

327 

384 

48* 

539 

268 

327 

384 

481 

639 

279 

340 

399 

499 

559 

246 

297 

347 

432 

4  80 

258 

313 

368 

460 

517 

254 

309 

364 

455 

509 

let 

327 

384 

481 

539 

247 

300 

395 

443 

495 

279 

340 

399 

499 

569 

2SS 

313 

368 

460 

517 

258 

313 

368 

460 

517 

246 

29- 

347 

432 

480 

267 

326 

383 

479 

537 

238 

291 

342 

439 

479 

392 

355 

418 

522 

585 

258 

313 

368 

460 

517 

393 

3SS 

418 

53: 

5>S 

339 

291 

343 

429 

479 

267 

326 

383 

479 

537 

252 

309 

36  1 

451 

505 

254 

309 

364 

455 

509 

249 

300 

355 

443 

495 

»*3t«  T^«    PMPS  for  unit  size 
th«  FMO  for  a  S  BD  uni 


f    than  4  BSs  are  caiciilatea  by  aod' ng  15X  to  th«  4  BO  tUB    for  «acn  evtra  badroom 
.15  tlows  tne  4BR  FMR.  ana  the  fMR  for  a  6  81!  unit  la  1.30  times  the  4  BR  FUR. 


for  axample. 
091288 


IS. 

V. 


2 


a 

i- 

ft 

t 
>< 

IT. 


% 


SCHEDULE  B  -  FAIR  MARKET  RENTS  POP  EXISTING  HOUSING 
MISSISSIPPI 


METBOPOLITAN  STATISTICAL  AREAS 


Iff    1  BR  2  BR  3  BR  -1  SB   Counties  of  msa/PMSA  within  STATE 


ano«t-GuIfport.  MS  MSA 249 

Jackson,  MS  MSA 317 

Mempn's.  tnaR-MS  MSA 2B5 

Pascagou^a.  MS  MSA 273 

NONMETOaPOLITAN  COUNTIES  EFF  1  BR  2  6R  3  ER  4  BR 

AOams 219  254  299  396  429 

Amita  182  221  260  325  365 

e«nton 204  248  293  367  411 

Cal^Krtjn 239  291  343  428  484 

Chickasaw 246  291  343  432  48i 

Ctalborn* 182  231  260  325  365 

Clay 236  275  322  404  453 

Copiah 192  234  276  345  386 

Forr«at 237  289  340  424  476 

Georg*  185  225  265  331  371 

Grenada 242  294  346  433  484 

Humohr«vS 211  256  302  377  422 

Itawanba 225  273  321  402  450 

Jefferson 192  221  260  325  365 

jor>«s    239  278  3'3  356  396 

Lafa/«tt« 239  291  343  428  48 1 

Laud«r(3a1* 235  285  336  42  1  471 

Laaka 20'  245  290  363  407 

Laf  lora 239  265  3  13  40?  4  38 

Lown<Jas 260  322  3''0  495  516 

Mar-shaM 204  2*8  293  367  411 

Montaomary 183  223  26'  327  367 

N«wton  201  245  290  363  407 

Oktibbeha 226  375  332  404  453 

Pearl  Hlv«r 237  289  340  424  476 

Ptka 219  254  299  396  429 

Pr«nt1«» 204  248  293  367  411 

Scott 201  245  290  363  407 

S'fupaon  !92  2  34  276  345  386 

Stone   237  389  340  424  476 

Tal  lah«tch1» 22  1  267  314  392  442 

Tippah 204  248  293  367  4  1  1 

Tunica 22  1  267  314  392  442 

Walthall 102  22'  260  325  365 


304  358  448  501  Hancock ,  Harrison 

385  454  568  637  Hi nds .  Mad  1  son .  Hank  1 

345  405  505  565  Oe  Soto 

330  388  488  547  Jackson 


NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR 


Nota-  Tna  FMRS  for 

tne  FMR  for  a  5  BR  vj 


t  s I z«s 


a*-  ge'" 


an  4  BRb  ere  r» :  ■_ 
imes  t^m    4BR  FMR. 


264 
223 
256 
223 

275 

288 

267 
225 
221 
225 

223 
256 
288 
225 
288 

289 
22  1 
291 
22  1 
289 

273 
246 
275 

267 
225 

291 
267 
256 
245 
266 

267 
248 
291 

325 

eacn 
s  tne 

311 
261 
302 
261 
322 

336 
314 
265 
260 
265 

261 
302 
336 
265 
336 

340 
260 
341 
260 
340 

321 
290 
322 

314 
265 

343 
314 
302 
290 

302 

314 
293 

343 

362 

e«tra 

4  BB 

388 
327 
377 
327 
404 

421 
392 
331 
325 
331 

327 
377 
421 
331 
421 

424 
325 
426 
32S 
424 

402 
363 

404 

392 

331 

432 
392 

377 
363 

377 

392 
367 
432 

479 

bed- 

FMS 

436 

367 

422 
367 
453 

471 
442 
371 
365 
371 

367 
422 

471 
371 
47  1 

476 
365 
476 
365 
476 

450 
407 
453 
442 

371 

481 
442 

422 

407 
422 

442 
41  1 

481 
536 

OOm 

it  talB     

. . . .    183 

.  .  .  .    211 

Choctaw 

.  .  . .    236 

237 

185 

183 

211 

237 

.  .  .  .    237 

Lawrence 

182 

Mar  Ion    

.  .  .  .    23"^ 

Monroe    

. , . .    225 

. . . .    201 

.  .  . .    185 

. . . .    246 

Tate     

. . . .    221 

. . . .    204 

warren 

aadinfl  15%  to  tne  4 
fMH  fc-     a  6  81  unit  1 

267 

BR  TMD  for 
9  t , 30  t.ma 

For  example 
091288 

SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
MISSISSIPPI   conttnued 
NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BP 


Washington. 
V«bBtar. . . . 
Winston. . . . 
Yazoo 


J11 

2S6 

302 

377 

422 

S36 

275 

322 

40< 

453 

:36 

275 

322 

404 

453 

267 

325 

382 

479 

536 

N0NMETB0P0LIT4N  COUNTIES  EfF  1  BR  2  BR  3  BR  4  BR 

•"y"e 185  225   265   331  371 

miklnson 182  221   260   325  365 

Valobusna 1B3  223   261   327  367 


MISSOURI 

METROPOLITAN  STtTISTlCtl.  AREIS 


EFF  1  BR  2  BR  3  BR  4  BR   Count tes  of  MSA/PMSA  within  STATE 


CoIui*l«.  MO  MSA 3S9  351  415  519  582  Boons 

JopMn.  MO  MSA 223  272  320  401  449  Jasper.  Nevton 

Kansas  Cit,   MOKS  MSA 303  368  433  54  1  605  Cass.  Clay.  Jackson.  Lafayette.  Platta.  Ray 

St.  JoseoM,  MO  MSA  338  288  340  424  477  Buchanan 

St.  LOUIS.  MOIL  MSA 3,0  378  445  559  626  franklin.  Jeffarson.  StCharlas.  StLOUIS.  St.  LOUlo 


Sprlngd.'a,  MO  MSA 248   303   356   446   498   Christian 


Greene 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Adair 

Atcriieon. . 

Berpy 

Bates 

Bol 1 ingar. 


NONMETROPOLITAN  COUNTIES 


EFF  1  BR  3  BR  3  BR  4  BR 


Ca I  Ova  I  1 . 
CaKMn... 
Carroll. . 

cadar 

Clark 


226  274  323  406  454 

214  26 1  307  384  430 

209  253  300  375  419 

204  247  29  1  364  409 

240  292  343  428  482 


ArxJrew.  . 
Audrain. 
Barton.  . 
Benton. . 

Butler. . 


238 

288 

340 

424 

477 

251 

305 

359 

4  60 

503 

204 

247 

291 

364 

409 

204 

247 

291 

364 

409 

198 

241 

286 

357 

399 

Co1« 

Crawford. 
Dallas. . . 

Da  Kalb. . 
Douglas . . 


Gasconadtt , 
Grundy  - . . . 

Hanry 

Holt 


all . 


Jonnson 
Lac  lade. 
Lawls... 
L4nn 


214 

26  1 

308 

384 

430 

229 

278 

326 

409 

458 

220 

268 

316 

393 

443 

204 

247 

29  1 

364 

409 

226 

274 

323 

406 

454 

251 

305 

359 

450 

503 

219 

267 

313 

392 

44  ! 

209 

253 

300 

3^5 

419 

214 

26  1 

307 

384 

4  30 

198 

241 

283 

353 

396 

319 

267 

3  1  3 

392 

44  1 

226 

274 

333 

406 

454 

204 

247 

291 

364 

409 

214 

261 

307 

384 

430 

198 

24  1 

2B3 

353 

396 

229 

279 

3d4 

44  1 

459 

229 

278 

326 

409 

458 

324 

27  1 

320 

399 

444 

226 

274 

323 

406 

454 

Cal taway 

Capa  G1rard«au. 

Carter 

Ctiar  1  ton 

Clint  on 


Cooper . 


Oavl«M- 

Dmnt 

Ounklfn. 


Gantry. . . 
Harrison. 
Hickory. . 
Howard. . . 
Iron 


Know 

Lawrence. . . 

L incoln.  .  .  . 
Livingston. 


326 

209 
219 
226 


274  323  406  454 

253  300  375  419 

267  313  392  44  1 

274  323  406  454 


Thte  CMRS  for  unit  sizes  large-  t 
The  FMR  for  a  5  BR  uni T  ts  i  15 


P»5  a-e  calculated  by  adding  15%  to  tr>e  4  BR  FMR  for  each  extra  bedroom. 
f^P  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR. 


BEST  COPY  AVAILABLE 


251  305  359  450  503 

240  292  343  428  482 

198  241  286  357  399 

220  268  316  393  443 

214  261  307  384  430 

251  305  359  450  503 

209  253  300  375  4  19 

214  261  308  384  430 

219  267  313  392  44  1 

19B  241  283  353  396 

214  261  307  384  430 

214  261  308  384  430 

204  247  291  364  409 

251  305  359  450  503 

240  292  343  428  482 


e  K  a  ntp  1  e  . 
09  1288 


209 

253 

30O 

375 

419 

240 

292 

343 

428 

482 

224 

27  1 

320 

399 

444 

229 

278 

326 

409 

4^8 

251 

305 

359 

450 

503 

219 

267 

313 

392 

441 

19e 

24  1 

283 

353 

396 

198 

241 

233 

353 

396 

241   283   353   396 
292   343   428   482 


SCHEDULE  8  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
MISSOURI   continued 
NOI#«ETROPOL1TAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Mcdona Id 

Madison 

Marlon 

Mil l»r 

HonI taau 

Mont^owary 

New  Mad'"  'd 

Oregon    

Oxapk 

Parry 

Phalps 

Polk 

Putnam  

R  a  ndo  l  p  ^i 

R>play  

Sta.  Oenavtav*. 

Sa!  ma 

Scotland 

Sf-ianncn   

Stoadard  

Su1 1 \^an 

Taxai    

Warrei   

Wayna 

worth 


255 

303 

364 

46  1 

517 

209 

253 

30O 

375 

4  19 

236 

27.1 

323 

406 

454 

219 

267 

3'3 

392 

44  1 

'98 

241 

386 

357 

399 

240 

292 

i43 

428 

48: 

220 

268 

316 

393 

443 

226 

274 

323 

406 

454 

198 

241 

383 

353 

396 

198 

24  1 

:s3 

353 

396 

226 

274 

323 

406 

454 

198 

241 

283 

353 

396 

319 

267 

313 

392 

44  1 

198 

241 

286 

367 

399 

214 

26  1 

307 

384 

4  30 

NONMETROPOL I T»N  COUNTIES  EFF  1  BR  2  BH  3  BR  4  BB 

Macon 219  367  313  392  44  1 

Manas 219  267  313  392  44  1 

Marcer 214  261  308  384  430 

Mississippi 198  241  263  353  396 

Monro* 219  267  313  392  44  1 

Morgan 229  278  326  409  458 

Nodauav 222  261  316  384  430 

Osage 251  305  359  450  503 

Pemiscot 198  24  1  283  353  39« 

Pettia 220  268  316  393  44^3 

pike 219  267  313  392  441 

Pulaski...: 229  278  326  409  458 

Ralls 224  271  320  399  444 

Reynolds 198  241  283  353  396 

St  Clair 204  247  291  364  409 

St  Francois 240  292  343  428  482 

Schuyler 226  274  323  406  454 

Scott 240  292  343  428  462 

Snalby 219  267  313  392  44  1 

Stone 209  253  300  375  419 

Taney 209  253  300  376  4  19 

Vernon 204  247  291  364  409 

Washington 219  267  313  392  44i 

Webster 209  253  300  375  4  19 

Wrignt 1...  198  241  263  353  396 


M  0  N  T  <  N  > 

METROPOLITAN  STATISTICAL  APEAS 


EFF  1  BP  2  BR  3  BR  4  BR   Counties  of  MSA/PMS&  within  STATE 


MSA 
MT  MSA 


296   359   424   530   593 


vel ' owstons 
Cascaoe 


NONMETROPOL I  TAN  COUNTIES 


BR  2  BR  3  BR  4  ER 


NONMETROPOL I  TAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


BeavarneaO. 
Blaine   . . . 

Carbon 

Chouteau. . . 
Daniels. ■ . . 


Oeer  Lodge. 


29^ 

358 

422 

527 

591 

275 

334 

393 

492 

55  1 

277 

337 

397 

497 

557 

275 

334 

393 

492 

551 

275 

334 

393 

492 

551 

295 

359 

422 

52' 

591 

277 

337 

39- 

497 

557 

Big  Horn. . . 
Broadwatar . 

carter 

Cuatar 

Oawaon 


Fal Ion. . , 
F lathead. 


277 
295 
277 
277 
277 

277 
301 


337  397  497  557 

358  422  527  591 

337  397  497  557 

337  397  497  557 

337  397  497  557 


337 
366 


397 
430 


497 
539 


557 
604 


rMHS  for 

SMP  for  a 


It  sizas  largar  than  4  BRs  are  caiCLilated  Dy  adding  15%  to  the  4  pR  fmr  for  each  extra  baaroom. 
BR  unit  '5  1.15  tmes  the  4BB  fmp.  a^d  x^f>    ^MH  for  a  6  BR  unit  13  1.30  times  t^e  4  BR  FMR. 


For  exampl e , 
091288 


r 


g" 


SCHEDULE  B  -  FAIR  MARKET  OEMS  FOR  EXISTING  HOUSING 

MONTANA       cont  IrRjea 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BO  3  BR  A  BR 

''""■"" 325  399  472  585  658 

'''•='"'" 275  334  393  492  551 

<"""""• 295  358  422  527  591 

Jtrtmrmon 295  358  422  527  591 

'-"''• 301  366  4  30  539  604 

'•'0«'"'y 275  334  393  492  SSI 

"'='=°"« 277  337  397  497  557 

"•"9'^'" 295  358  422  527  591 

MUSOUla 301  366  430  539  604 

''•'■'' 295  358  422  527  591 

'"'^""D' 275  334  393  492  55  1 

Po»a«r  RW»r 277  337  397  497  557 

^'""""'0 277  337  397  497  567 

Richland 277  337  397  457  55, 

Oosebua  277  337  397  497  557 

Sheridan J75  334  393  495  55, 

Stni.atar J77  337  397  49,  55, 

'*'°"    27S  334  393  492  551 

Tr.asure 277  337  397  497  55, 

Whaatland 277  337  397  497  557 

Yl-St-Nt-Pk 295  353  432  527  591 

NEBRASKA 


NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

^O"""*'" 277  337  397  497  557 

Golden  Van .y 277  337  397  497  557 

"'" 275  334  393  492  551 

Judith  Basin 277  337  397  497  557 

Lewis  And  Clark 337  416  490  607  686 

h'"?"'" 30'  366  430  539  604 

"""'•°" 295  358  422  527  591 

"'"*'""' 301  366  430  539  604 

Musselshell 277  337  397  497  557 

Petroleum 277  337  39,  497  557 

""""B^' 275  334  393  492  551 

^°"""  295  358  422  527  591 

"'"'■''' 301  366  430  539  604 

Roosevelt 275  334  393  492  551 

Sanders 301  356  430  539  604 

Silver  Bow 295  358  422  527  591 

Sweet  Grass 277  337  397  497  557 

^°°<* 275  334  393  492  561 

''•"•y 275  334  393  492  55  1 

•""•"X 277  337  397  497  557 


METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BO  2  BR  3  80  4  BO   Count. es  o'  MSA/PMSA 


o:a"S,°!V!A"MSA Ill     III      -^  ^''      "'   ^— aster 

siou«  City.  lA-NE  Msi. ..!;;:!;;!!;;;■;■■■■■■;■■■  255  ,"  ^j,i  v.l  til  £°"3!°'-  ^arpy.  Washington 


346   408   510   572   Dakota 


NONMETROPaLITAN  COUNTIES    EFF 


Adams 

Arthur. . . . 
Blaln*. . . . 
Box  Butte. 
Brown 


B«  2  BO  3  EO  4  BB 


NONMETOOPOLITAN  COUNTIES    EFf  1  BR  2  BO  3  BO  4  BO 


Burt 

Cass 

Ctwss. . . . 

Cheyenne . 

Colfax. . . 


262 

319 

375 

470 

535 

222 

270 

317 

397 

444 

215 

261 

307 

384 

432 

244 

298 

3'iO 

438 

490 

3'5 

261 

30' 

384 

432 

235 

286 

336 

421 

472 

232 

282 

332 

414 

466 

222 

270 

317 

397 

444 

215 

261 

307 

384 

432 

235 

286 

336 

431 

472 

*ntei ope , 
Banner . . . 
Boon«. . . . 

Boyd 

Buffalo.. 


Butler. 
Cedar . , 
Cherry. 
Clay. . . 
Cuming. 


254 

309 

365 

454 

511 

215 

261 

307 

384 

432 

235 

286 

336 

421 

472 

215 

261 

307 

384 

432 

262 

319 

376 

470 

625 

232 

282 

333 

414 

466 

254 

309 

365 

454 

51  1 

215 

26  1 

307 

384 

432 

262 

319 

375 

470 

525 

235 

286 

336 

421 

472 

Note 


FMOS  for  unit  sizes 
Fxo  for  a  5  BR  uni t 


are  calculated  By  adding  15%  to  the  4  BR  FMR  for  each  extra  Bedro 
480  FMR.  and  the  FMR  for  a  e  BR  unit  Is  130  times  the  4  BR  FHD. 


xtra  Bedroom. 


a. 

70 


amp  I e , 


SCHEDULE  B  -  EAIP  MARKET  RENTS  FOP  EXISTING  HOUSING 
NEBRASKA   continued 


NONME'^ROPOLITAN  COUNTIES 


EFF  t  BR  2  BR  3  BP  4  8R 


NONMETROPOLITAN  COUNTIES 


EFF  t  BR  2  BR  3  BR  4  BR 


Custer 

Dawson 

01 xon 

Dundy 

Frank! In 

Furnas 

Garden  

Gosper  

Greeley 

Hem 1 1  ton 

Hayes 

Ho'  t      

Howard  

JOhnsori 

■'e  1  ti-    

KtMbel 1 

Lifiooln 

Loup. 

Madison. 

Morr \ \ )       

Nemaha   

Otoe 

Perk  ms 

P larce  

Poll-     

D  tchartfson. . . 

Sal ! n«   

Scotti  Bluff. 
5ner laan  .  . .  . 
S1DU- 

Thayer       . . . .. 

TtHjrston     .  ,  .  . 

•ayne        

Whec 1 er 


315 

261 

307 

384 

432 

222 

2  70 

317 

397 

444 

254 

309 

365 

454 

511 

322 

270 

317 

397 

444 

262 

319 

375 

470 

525 

232 

270 

317 

397 

444 

215 

261 

307 

384 

432 

222 

270 

317 

397 

444 

215 

36  1 

307 

384 

432 

262 

319 

375 

4^0 

625 

222 

270 

317 

397 

444 

2t9 

269 

315 

393 

438 

262 

319 

375 

470 

525 

232 

283 

333 

414 

466 

222 

270 

31  7 

39^ 

444 

315 

26  1 

307 

3S4 

432 

222 

270 

317 

397 

444 

215 

261 

307 

384 

432 

254 

309 

365 

454 

51  1 

215 

261 

30^ 

364 

433 

232 

392 

333 

4  14 

466 

232 

282 

332 

414 

466 

222 

270 

317 

397 

444 

254 

309 

365 

454 

511 

233 

283 

333 

4  '4 

466 

233 

283 

332 

4  14 

466 

232 

282 

332 

4  14 

466 

250 

301 

350 

4  35 

484 

215 

36  1 

307 

384 

432 

3  15 

261 

307 

384 

43: 

232 

383 

333 

4  14 

466 

235 

386 

336 

43  1 

472 

254 

309 

365 

454 

51  1 

215 

36  1 

307 

384 

432 

Dawes 

Deuel 

Dodge 

F 1 1 Imore. . . 
Front ler , . , 

Gage 

Garfield. . . 

Grant 

Hall 

Harlan 

Hitchcock.  . 

Hooker 

Jefferson. . 

Kearney , , . , 
Ke/a    Paha , . 

Knox 

Logan 

Mcpherson. . 
Merrick , . . . 
Nahce .   . . . 

NuCkQl Is. . . 

Pawnee 

Phelps 

Platte 

Red  WUlow. 

Rock 

5aunde'"s  .  .  . 

Seward 

Sherman .... 
Stanton  .  .  . 

Thomas 

valley 

Webster. . . . 
York 


215 

261 

307 

384 

432 

215 

26  1 

307 

384 

432 

235 

286 

336 

421 

472 

333 

3S3 

332 

4  '4 

466 

333 

370 

317 

397 

444 

257 

311 

367 

459 

514 

215 

361 

307 

384 

432 

232 

370 

317 

397 

444 

262 

319 

375 

470 

525 

262 

319 

375 

470 

525 

222 

270 

317 

397 

444 

222 

270 

317 

397 

444 

232 

282 

332 

414 

466 

262 

319 

375 

470 

525 

219 

269 

315 

393 

438 

254 

309 

365 

454 

51  1 

222 

270 

317 

397 

444 

222 

270 

317 

397 

444 

262 

319 

375 

470 

525 

235 

386 

336 

421 

473 

262 

319 

375 

470 

525 

232 

282 

332 

414 

466 

262 

319 

375 

470 

525 

235 

286 

336 

42  1 

472 

222 

270 

317 

397 

441 

319 

269 

an 

]«] 

43» 

J32 

282 

333 

4(4 

466 

232 

282 

33J 

4  14 

•16« 

215 

26  1 

30" 

384 

432 

254 

309 

365 

454 

611 

222 

270 

317 

397 

444 

215 

261 

307 

384 

432 

262 

319 

375 

470 

525 

232 

282 

332 

414 

466 

3 

cr 


C- 
50 


T^^e  FMPS  'o- 

tt^O  FMR  for  a 


BO  ..jnlt 


rgmr-    than  4  BR^  are  calculated  by  adding  15%  to  the  a    br  FMR  for  each  extra  t>adrooii   Fc  example, 
I  15  I'r^ea  the  4BR  fMR.  and  the  pmp  for  a  6  BR  unit  it  1  30  t  1  T'es  the  4  BO  FMR  0913B8 


SCHEDULE  B  -  FAIR  M4BKET  BENTS  fOR  EXISTING  HOUSING 
N  E  V  *  0  < 
METB0POLIT4N  ST«TISTIC*L  »BE»S 


EFF  t  BR  2  BR  3  BB  4  BR   Counties  of  MSA/PMS*  within  STATE 


L..  V.aai.  NV  «S» 417   SOS   996   74S   836   Cl.rk 

R»no.  NV  MSA 5,4   624   736   919  1031   Vasnoa 


NONMETROPOI.ITAN  COUNTIES 


Church 1 1 1  . 

Elko 

Eup«1(« .  .  .  . 
Landar . . . . 
Lyon 


EFF  1  BR  2  BB  3  8R  4  BR 

367  441  519  648  727 

367  441  519  648  727 

363  441  519  648  727 

367  441  519  648  727 

367  441  519  648  727 


NONXETBOPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BB 

Douglas 

EwMralda 

HUiibeldt 

Lincoln 

Mineral   


Stgroy 

Carson  City. 


363 

44  } 

t;  -9 

648 

727 

367 

44  ! 

5  19 

64S 

727 

36^ 

44  < 

5'9 

648 

'27 

367  441  519  648  727 

363  441  519  648  727 

367  441  519  648  727 

363  441  519  648  727 

367  441  519  648  727 

367  441  519  648  727 

363  441  519  648  727 


NEW    MAMPSHIBr 

METBGPOLl'AM     S'AMS'KAL     *3EA$ 
Lowf-^ncs-Havsrh  1  !  >  ,     MA-NH    PM^A 


E3  J  BR  3  63  4 


L0W«l I .  MA-NH  PMS* 
Manchait«r.  f**  USA 


398   4(4   669 


Nashua   "yvi  CMSA ^ ^^j 


545   642   804  9(y^ 


Por  tswou  tri-  Dovtr-Boc^^ite--,  "VM-HE  MS* 


NONMETROPQL  I  TAf4  COoNTtES 


413   503   590 


Components  of  MSA/PIUSA  within  STATE 

p:b   cocklngham  county  towns  of  Atkinson,  Brentwood.  Danville 
Derry.  East  Kingston,  Mampstead.  Kingston.  Newton 
PI B ' stow,  ^aiom ,  Sandcwn.  Seabrook .  Windham 

?d3   HMlsborough  county  towns  of  Pelham 
■■aa   "1  '  1  sboroucin  county  towns  o'  Bedford.  Goffstown 
Mancnea ter 
Merrtmack  county  towns  of  AUenstown.  Hooksett 
Cockingnafu  county  towns  of  Autwrn,  Candia 
MiMBDofOugh  county  towns  of  Amherst.  Brookllne.  HoM  <s 
Hudson,  Litchfield,  Merrimack.  Milford.  Mont  Vernon 
Nashua  ,  WM  ton 
Bocktngnem  coufty  towns  of  London0e'"ry 
82?   Cocktngham  county  towns  c'  Exeter.  Greertgnd.  Kamoton 
Ne«  Castle,  Newfieids.  New  mg  ton,  Newipaf-kit 
North  Hampton.  Portsmouth,  pye,  Stratham 
Strafford  count/  tow's  of  Barrlngton.  Dover.  Durnai^ 
Farmington  ,  Lee  ,  Madbu^y  ,  M(  Mon  ,  Pocnester  ,  Bol  I  |nfford 


EFF 


BR  2  BP  3  BR  4  Bfl 
417   486   602   674 


Bvlknap 3^g  _^ 

E;^?!* 342  416  488  610  684 

l"**"^'^ 417  506  595  744  833 

™;; 3'9  387  456  569  63S 

*^*''^ 355  433  509  635  712 


HI  I laborouQh 


319   387   456   569 
355   433   509   635 

452   549   646   S07   904 


Some'-swo'"  tr 
Towns  within  non  metropoMton  counties 


Antrim.  Bennington,  Deerlng.  Francestow 


th.  FMB  for  .  5  8P  un,,   ,,  ,   ,5  ,,,„,  , h.  4BR  'MO.     ,r^     , ^.  fMB  for  ,  6  BO  un,t  ..  '30  tt».5  tK.  4  BR  fMR  097288 


Q. 
B5 


SCHEDULE    B     ■     TAIO    MARKET    RENTS    FOR    EXISTING    MOUSING 
NEW        HAMPSHIRE      conHnu«Cl 
NOM*E^BaPQ;.ITAN    COUNTIES  EFF 


Mem -lack 452 

Rock  lagnom 437 

St  ra' ford 3Q7 

Sul  1  Ivan    -,45 

NEW        JERSEY 

METROPOLITAN  STATISTICAL  ACJEAS  EFF 

*1 lent own- Bethlehem.  PANJ  MSA 3i7 

Atlantic  Ctty,  NJ  MSA ago 

Bergen- Pa  saa  ic  ,  NJ  PMSA 535 

Jersey  City.  NJ  PMSA 379 

Middlesex -Somerset -Hunterdon,  Nj  PMSA 495 

Monmouth-Gcean.  NJ  PMSA 446 

Newark  .  NJ  PMSA '.'.  .  .  444 

Philadelp-^ia,  PA-NJ  PMSA 360 

Trenton.     NJ     PMS* 454 

VlnelaPTd-Mt  Hvl  lle-Brldgeton.    Nj   PMSA ,  364 

Wilmington.     DE-NJ-MO    PMSA 380 

NEW         MEXICO 

METROPOLITAN  STATISTICAL  AREAS  EFF 

Albuoue-que,  NM  MSA 345 

Las  Cr  jces  ,  NM  MSA "  374 

Santa  Fe,  NM  MSA ['.'..  40i 


ec  2  BO  3  BR  4  8R 


549   646   807   904 


472   556   696   763 
417   48''   607   6ai 


Towns  within  non  metropolitan  counties 

Greeny  1 1 'e,  Hancock .  HI  1 Isborough,  Lyndeborough.  Mason 

New  Boston.  New  Ipswich.  Peterborough.  Sharon.  Temple 

Weare,  Windsor 

Andover .  Bcscawen,  Bow,  Bradford,  Canterbury.  Chichester 

Concord.  Danbury,  Dunbarton,  Epsom.  Franklin,  Mennlker 

Ht  n  ,  Hopk  inton.  Loudon.  Newtxjry  ,  New  London,  PJorthf  leld 

Pembroke.  Pittsfield.  Salisbury,  Sutton.  Warner.  Webster 

Wt !mot 

Chester.  Deerfield,  Epping,  Fremont.  Hampton  Falls 

Kens ing ton.  Northwood.  Nott Ingham.  Raymond 

South  Hampton 

Miodleton.  New  Durham.  Strafford 


BC  2  BR  3  BR  4  BB   Counties  c'  MSA/PMSA  within  STATE 


Cape  May 
assa  ic 


385  450  567  632  Warren 

463  543  679  762  At'ant' 

649  770  962  ICS  Bergen, 

46  1  542  6"'8  759  Hudson 

602  708  886  992  Hunterdon.  Middlesex.  Sornerjet 

540  636  795  892  Monrwjuth.  Ocean 

539  634  793  888  Esse*.  Morr-s,  Sussex,  Union 

435  511  639  714  Borlington.  Camden,  Gloucester 

55  1  64  9  8  11  908  Mercer 

442  520  651  729  Cumber  I  a ---a 

455  541  676  804  Sa  I  efF 


BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 

419   492   616   691  Berna 1 1 l lo 

332   391   489   548  Dona  Ana 

487   575   717   e04  Los  Alamos.  Sante  Fe 


es 
Q. 


**°*"   I^!  TM^/"^  "^o.*'"'  '''^^''    '''""  *    "'  »'■•  calculated  by  adding  15X  to  the  4  BR  FMR  for  each  extra  bedroom    For  example 
.re  FMP  for  a  5  BR  un-t  is  '  15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  091288 


SCHEDULE  B  -  fkia    mackET  RENTS  FOR  EXISTING  HOUSING 

NEW        MEXICO      continued 

WNMETROPOLITAN  COUNTIES    EFF  t  BR  2  BR  3  BR  d  BR 

Catron 

Ctbola 

Curry 

IMy 

Ouadalup* 


NONHETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Htdalgo 

Lincoln. . . . 

Mcktnley. . . 

Otwo  

R10  Arriba. 


Sandovat 

San  Higpual 

Socorf o 

Torrai-ica 

^«  1  9'^(z  '  a 


347 

300 

354 

442 

495 

347 

300 

354 

442 

495 

26S 

310 

365 

467 

911 

J96 

359 

434 

539 

593 

355 

310 

365 

457 

511 

247 

300 

354 

442 

495 

389 

336 

384 

4  80 

538 

343 

416 

4go 

614 

6B7 

309 

336 

384 

480 

538 

330 

379 

338 

410 

480 

390 

353 

4  15 

513 

582 

355 

310 

305 

457 

511 

369 

336 

384 

430 

538 

355 

310 

365 

457 

511 

347 

300 

354 

443 

495 

Chavas. . 
Colfax. . 
Oe  Baca. 
Grant . . . 
Harding. 


Lea 

Luna 

Mora 

Ouay 

Roosevcl t. 


San  Ouan 

Sierra 

Tao« 

Unton 


369 

336 

3B4 

480 

538 

355 

310 

365 

457 

511 

355 

310 

365 

457 

511 

247 

300 

354 

442 

495 

255 

3tO 

365 

467 

511 

395 

359 

434 

529 

592 

347 

300 

354 

442 

495 

355 

310 

365 

457 

911 

35b 

310 

365 

457 

511 

255 

310 

3«5 

457 

611 

343 

4<6 

490 

614 

887 

269 

336 

384 

480 

538 

375 

333 

393 

490 

550 

355 

310 

365 

497 

511 

NEW 


0  R  K 


METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  J  BR  3  BR  4  BR   Counties  Of  MSA/PMSA  within  STATE 


A1bany-Soh«n«ctafJy-Trov,  NY  MS* 3 

6  Ingham *gn.  NvMS*   29-^ 

Buff  8  '  O  ,  N'  PMS4       .'..'] " 

t  Imiri.  Hi    MSA  ..../.............[ 

Giena  F«  1  1  ■  .  nv  msa     .'!.'!.'!!!!!!! 

Na»aau-5u'#o'i«  ,  n»  cmsa 


24   389 


459 


5~8  643  AlDany.  Greene.  Montaomery.  Rensselaer.  Saratoga 

Schenectady 

5  '3  5"^.  SroOlte,   T'-ig^ 

295   359   423   5'6  ^y  Eri» 

295   359   423   529  593  Chemung 

305   371   436   545  612  Warren.  Washington 

527   640   753   942  1053  Nassau.  Suffolk 


P^SA     ^ge 


5*^« 


veatchea ter , 

N'  ogara  f  a  n  a 
O'-anpe  Cou^t^ 
Pought'aepB 'a  ,  n-  m^a 
Bocnaata--,  NY  m^a 

S^racuae,  N'  m^» 

UtlCa-Bome,  NV  »5A 


94  Bronx.  Kings.  New  York.  Putnam,  Ope«ns,  Richmond 
Rock! and 

.•: *'2   572   674   842   942  Westchester 

-I";* 284   344   406   507   568  N-agara 

_  '* «07   494   581   726   813  Orange 

443   538   634   792   888  Dutchess 

347   425   500   625   696  Livingston.  Monroe,  Ontario.  Orleans,  Wayne 

306   366   429   536   601  Modlson.  Onondaga   OEweao 

280   340   400   50O   560  Herkimer.  Oneida 


Tne  FMBS  for 
the  FMfi  for 


unit  Sizes  larger  t  ^,on  4  BBs  mra   calculated  by  add-ng 
5  8R  unit  15  1.15  times  the  4aR  FMR.  and  the  FMR  fa- 


*^e  4  3^  fMR  fcr  ea 
n-- t  15  1  .30  f  mes 


6"  T  '■fl  CeO'^OOTi 


e*ample. 
09  1288 


SP 


SCHEDULE  B  -  ►a!R  M*0KET  RENTS  FOR  EXISTING  HOUSING 
NEW    r  a  0  K   cont inued 


ngnmetropqlitan  counties 

A1  logany 

Cayuga 

CH«nar>go 

Co  1  u»nb  la 

Dal BMara 

Frank  I  In. 

Gonasea  

■Jmffmfson 

Otsago  

Schonar i« 

Saneca 

Sui I  Ivan 

Ullter 

Yatas  


E*^F  1  BP  2  BO  3  BB  4  B3 


26  1 

312 

366 

458 

514 

305 

37  1 

436 

545 

612 

302 

366 

431 

539 

603 

287 

348 

41  1 

5  '4 

576 

380 

343 

40J 

501 

562 

277 

337 

395 

495 

555 

284 

344 

406 

507 

568 

31  1 

379 

446 

556 

624 

280 

342 

402 

501 

562 

280 

342 

402 

501 

562 

305 

371 

436 

545 

612 

325 

394 

464 

580 

650 

358 

434 

512 

639 

717 

285 

346 

408 

511 

570 

N  0  B  T  H 


C  4  0  0  L  I  N  « 


METROPOLITAN  STATIST1C4L  «RE«S 


233 

281 

329 

412 

452 

233 

281 

329 

412 

452 

258 

314 

370 

46  1 

517 

249 

304 

357 

447 

500 

233 

282 

332 

4  17 

465 

242 

295 

347 

435 

488 

309 

376 

443 

554 

620 

249 

299 

349 

434 

483 

270 

327 

385 

481 

539 

242 

295 

347 

435 

488 

2-J9   299   349   434   «83 


^*ONMETROPOLITAN  COUNTIES    CFF  1  BR  2  BR  3  Bfl  4  BR 


Cattarougui J57 

ChautauQua 274 

CI  tnton 291 

Cortland 312 

Esse*  378 

Fulton 248 

Haml  1  ton 277 

Lawts 298 

St  Lawrenc* 284 

Schuyler 287 

Steuban. 287 

Tompk  Ins 312 

Wyom  1  ng 285 


311  366  458  514 

333  392  491  549 

347  408  507  557 
380  448  560  627 
337  395  495  555 

303  355  446  498 

337  395  495  555 

362  426  532  597 

344  406  507  568 

348  411  5-4  576 

348  411  514  576 

380  448  560  627 

344  406  507  568 


EFF 


BP  2  BR  3  BR  4  BR   Counties  of    MSA ''PM5A  within  STATE 


Ashavf  Ma.  NC  MS* 258 

BurHngtOn,  NC  MS*  ,,,  312 

Charlotta  Gastonia-Rock  HH  t ,  NC-SC  MSA 288 

Fayattavi  1  la,  NC  MS* 246 

Graenaboro- -Wtnaton-Salem- -High  Point.  NC  MS*  369 

Hickory.  NC  MSA            335 

Jacksonvi  1  la.  NC  MS* 244 

Rb  1  a  I  gh  -  Durham  .  NC  MS* 309 

Wt  Irntngton.  NC  MSA  ]  .  _  353 

NQNMETRQPOlITAN  counties    Ei^f  1  BR  2  8R  3  BH  4  BR 


A  I  tagruiny  .  . . 

*»ha 

Baagf or t - . . , 

Bi ao«n 

Calowal 1 . . . . 

Carteret . . . . 
Chatham   ,  ,  , 

Chowan 

C lavaland. . . 
Cravan 

OaT-o 


314 

370 

46  1 

517 

Buncombe 

379 

446 

558 

626 

Alamance 

347 

407 

508 

568 

Cabarrus.  Gaston 

Lincoln.  Mecklencurg,  Rowan 

Union 

299 

353 

442 

495 

Cumberland 

328 

385 

483 

542 

Davidson,  Dave. 
vadk  in 

Fo'-syth.  Guilford,  Randolph, 

Stokes 

286 

33T 

4:2 

474 

A  ie»ander  ,  B'jrke 

Catawba 

298 

351 

439 

492 

Onslow 

376 

443 

554 

620 

Durham.  Frank  1  In 

Orange.  Wat ■ 

314 

370 

461 

517 

New  Hanover 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  ER  3  BR  4  BR 


Anaon 

Avary 

BertI* 

Brunsw  ick . 
Camden   . . 

C«8V«11... 

Cnvroksv . . 
Clay 

Columbus. . 
Currituck. 

Dupl  in  ...  . 


235 

282 

329 

413 

46  1 

242 

292 

343 

428 

469 

258 

314 

370 

461 

517 

234 

2S5 

335 

420 

470 

249 

299 

349 

434 

463 

234 

284 

334 

419 

469 

201 

245 

290 

363 

407 

201 

245 

290 

363 

407 

244 

297 

350 

437 

490 

284 

34  1 

391 

"185 

535 

219   265   312   389   437 


Note 


Tn«  FMRS  for 
the  FMR  for  a 


s  <  zes  ' B-ger  t ha 


BRs  are  ca I c 

mes  the  4BR  fmr. 


lated  tiy    aoding  15%  to  tne 
and  tne  FMR  for  a  6  BR  un 1 t 


BR 


MR  for-  each  ex 
30  fmes  the  4 


:ra    bedroom 
BR  FMR 


For  enampl e , 
09128S 


SCHEDULE  S  -  F*IR  M«RKET  RENTS  FOR  EXISTING  HOUSING 

NORTH         CAROLINA       continues 

NONMETROPOLITAN  COUNTIES  EFF  I  BR  2  BR  3  BR  4  BO 

Edg«coi«>e J42  295  347  435  4S8 

S'"«fia" 201  245  290  363  407 

Cr»»ne 226  274  322  404  452 

Harnett 226  274  332  404  452 

-enaerson 254  310  365  456  511 

"0'»     219  265  3<2  389  437 

'^•"•'l 234  361  421  485  543 

Jonnaton 239  291  343  428  48  1 

'-•I  273  337  390  487  546 

Mcdowell 345  29a  350  438  490 

Madison 254  ;iq  ^i^^  455  5^^ 

*"'<:"en 242  292  343  428  470 

XdOi-e  235  282  339  413  461 

NortnamptOO 242  295  347  435  488 

Pasquotank 249  299  3a9  434  483 

Perquimans 249  299  343  434  483 

PI" 258  314  370  461  517 

Rlcnmond 235  282  329  413  46  1 

Rocklngnan 234  284  334  419  469 

Sampson 226  274  322  404  453 

Sten'y 231  381  331  415  463 

Swain 201  245  290  363  407 

Tyrrell 249  299  349  434  483 

VrrtI 224  272  319  400  448 

Watauga 332  400  469  586  644 

Kl'kes 279  335  3<33  432  539 

»ancey 260  313  368  459  505 


N0NMETR0P0LIT»N  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Sates 249  299  349  434  483 

Granville 224  272  319  400  448 

"""•« 242  295  347  435  488 

Haywood 234  285  336  42  1  472 

Hertford 258  314  370  46i  517 

WyO« 249  299  349  434  483 

Jackson 242  295  347  435  486 

Jones 242  295  347  435  488 

1-«"01'" 242  295  347  435  488 

""=0" 2S4  309  365  456  512 

•"artin 258  314  370  461  517 

Montgomery 235  282  329  4  13  461 

"ash 248  303  356  446  499 

Pamlico 242  295  347  435  488 

Pender Ju  260  353  440  494 

""arson 224  272  319  400  448 

Po'k 245  298  350  438  490 

BoBeson 209  272  302  373  418 

Butnerford 245  298  350  438  490 

Scotland 209  253  299  373  418 

Surry 221  268  315  394  442 

Transylvania 254  310  365  456  511 

Vance  224  272  319  400  448 

Washington 249  299  349  434  483 

Wayne 226  274  322  404  452 

"llson 34S  303  355  446  499 


NORTH 


DAKOTA 


METR0POHT4N  STATISTICAL  AREAS  EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 

Bismarcl..  «J0  MSA   296  360   424  530  595  Burlelgn.  Morton 

Fargo-Moornead.  ND-MNMSA 296  360   423  531  595  Cass 

Grand  Forks.  ND  MSA jjj  342   404  503  565  Grand  Forks 


"°"  ]Z    FMrfor^^s'BR'un!^  TTW'T,"    '    '^  '^o  =»'=-■». ea  bv  .dOing  ,SX    to  ,h.  4  BR  fMB  ,cr  each  extr.  bedroom.   ."or  example, 
the  FMR  for  a  5  BR  un , t  Is  1.15  tinies  1h,  4BR  FMB.  ana  the  FMB  for  a  6  BB  unit  IS  1  30  t.nes  the  4  BR  FMR.  091386 


a. 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 

NORTH        DAKOTA      continued 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  3  BR  3  BR  4  BR 

Adams 250  305  359  450  502 

Bwnson 257  3t2  367  459  516 

8ott1r>«au 250  305  359  <50  502 

BuPk* 250  305  359  450  502 

01ck«y 257  312  367  459  516 

Dunn 250  305  359  450  502 

Enwwna 226  274  323  406  453 

Goldan  Vall«y 250  305  359  450  502 

Griggs 257  512  367  459  516 

Kidder 226  274  323  406  453 

Logan 257  312  367  459  516 

Mcintosh 257  312  367  459  516 

"claan 226  274  323  406  453 

MountraU 250  305  359  450  502 

DHvar 226  274  323  406  453 

Plarce 250  305  359  450  502 

Ranaow 233  283  334  417  466 

Richland  233  283  334  4lf  466 

Sargvnt  2J3  2B3  334  417  466 

Sioux 226  2"'4  323  406  453 

Star* 250  305  359  450  502 

StUtmiMH 257  3'2  367  459  516 

Train 233  283  334  4i7  466 

Ward 250  305  359  450  502 

Win  lantB 250  305  359  450  502 


NOfWETROPOLITAN  COUNTIES 

Barnes 

BH  I  logs 

Bowman 

Caval ler 

Otvlda 

Eddy 

Fo8t«r 

Grant 

Hatt inger 

La  Moore 

Mch«nry 

Mchanz I • 

Marcar 

Nalson 

Pembina 

Ramsey 

Renv  tlla 

Hoiatta 

Sher Idan 

Slop* 

StMl* 

Townar 

WeUh 

Walls 


EFF  1  BR  2  en  3  eo  4  BR 

257  312  367  499  5^6 

250  305  359  4S0  S02 

250  305  359  450  502 

257  312  367  459  516 

250  305  359  450  502 

257  312  367  459  516 

257  312  367  459  516 

226  274  323  406  453 

250  305  359  450  502 

357  312  367  459  516 

250  305  359  450  502 

250  305  359  450  502 

226  274  323  406  453 

257  312  367  459  5^6 

257  312  367  459  516 

257  312  367  459  5l6 

250  305  359  450  502 

257  312  367  459  516 

226  274  323  406  453 

250  305  359  450  502 

233  283  334  417  466 

257  312  367  469  516 

257  312  367  459  5'6 

257  312  367  459  516 


I  0 


METROPOLITAN  STATISTICAL  AREAS 


EFF 


AkPOn,  OH  PMSA 291 

Canton,  Ow  MSA 257 

Clr>c1nnati.  OM-KV-IN  PMS* 269 

Cleveland,  OH  pmsa 275 

Columbus,  OH  MSA 393 

Da/ton-Spr  t  ngf  talO  ,  OH  MSA .  27  1 

Kami  I  ton-Midd'atown.  oh  PMSA 302 

Huntington-Ashland.     WV-KV-QH    MSA 286 

Lima.    OH   MSA 272 

Loraln-eiyr  ia  ,  Oh  PMS* 285 

Manaf  <a'd.  Oh  msa  246 


BO 

2    BP 

3  BB 

4  BB 

Counties  of  M54/PMSA  withir*  STATf 

353 

416 

521 

593 

Portage,  Summit 

312 

367 

459 

516 

Carrol  1  .  Stark 

329 

388 

485 

540 

Clermont.  Hamilton,  warren 

335 

393 

495 

555 

CuyahoQa.  Geauga.  Lake.  MeOlna 

3b; 

418 

522 

B8T 

Delaware.  Fairfield.  Frank! in,  Li 
Union 

33  1 

385 

434 

837 

Clark,  Greene.  Miami,  Montgomery 

368 

433 

541 

606 

Butler 

347 

409 

512 

675 

Lawrence 

331 

369 

488 

547 

A  1  Ian.  Auglaize 

346 

4'0 

513 

574 

Lorain 

30  < 

352 

442 

494 

ftlchlano 

ing,  Maaison,  Pickaway 


a. 

5C 


Note        The    FMRS     'or 
the    FMR    *or    a 


It    aizea    larger    tnan   4    BHs   are   calculated   by    adding    i5Tt   to    tn*    4    BR    FMR    fc-    each   a.tra   bed"Oon«         for    asample. 
BR    unit     fs    1     15    tinies    the    480    FMB .    «nd    tn©    fmb    #op    a   €   br   untt    *s    1    30    t^raea    the   4   BB    PMB  091288 


SCHEDUL€  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
H  I  0   continued 


METROPOLITAN  STATISTICAL  AREAS 

Parkerstxjrg-Mar  lotta.  WV-OH  MSA. 
Steubenvi t  le-Weirton,  OH-WV  MSA. 

To  1  9<30  .      OH     MSA 

Wheel  *ng ,     WV-OH    MSA 

Tourvgstown-Warren.  QH  MSA 


EFf  1  BR  2  BR  3  BR  4  BR   Counties  of  MSA/dmsa  within  STATE 

Washington 

Jefferson 

Fulton.  Lucas.  Wood 

Belmont 

Mahoning,  Trumbul t 


268 

325 

383 

48  1 

537 

S75 

335 

392 

492 

553 

312 

380 

448 

560 

627 

269 

327 

336 

482 

540 

372 

33  1 

389 

488 

547 

NONMETOOPOLITiN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR 


Brown.  . . . 
C 1 inton. , . 
Coshocton, 


Ga 1 n  a  .  . 

Hancock . . 
Warn  son. 


Highland. 
Ho  I  me  s  .  . 
Jackson  . 


Morrow   , . 

Nobis. . . . 
P«u I d  *  ng . 
Pfk* 


Putnam 

Sandusk / . , . 

Sen«ca 

TuacBrB.ria«. 


nt^n 


244 

294 

344 

428 

482 

387 

349 

41  J 

516 

576 

244 

294 

344 

438 

483 

248 

303 

356 

446 

498 

222 

271 

320 

396 

446 

348 

303 

356 

44fi 

498 

281 

341 

402 

501 

^^1 

268 

325 

383 

48  1 

537 

264 

320 

377 

470 

529 

247 

301 

354 

444 

496 

244 

294 

344 

428 

482 

261 

318 

374 

46:" 

524 

240 

292 

343 

428 

482 

264 

320 

377 

470 

529 

237 

287 

339 

423 

475 

266 

323 

380 

477 

533 

240 

292 

343 

428 

482 

266 

323 

380 

477 

533 

278 

337 

396 

496 

557 

240 

292 

343 

428 

482 

268 

325 

383 

481 

537 

281 

34  1 

402 

501 

563 

247 

301 

354 

444 

496 

361 

318 

374 

467 

534 

268 

325 

383 

481 

537 

278   337   396   496   557 


''"'•"a  269  328  385  483  539 

Athens  255  314  370  461  517 

Champaign 260  316  373  465  522 

ColuBblana 355  309  365  456  511 

Crawford ....,.^.  247  301  354  444  496 

Daflance ,..l...„.  378  337  396  496  557 

f«yett» 248  303  356  446  498 

Guernsey 363  319  376  469  527 

"ai-ain 264  330  377  470  529 

H«nrv 278  337  396  496  557 

Hocking 237  267  339  423  475 

Huron 347  301  354  444  496 

Knox 240  392  343  438  483 

•••rlon 340  292  343  438  483 

M«rcer 248  303  356  446  498 

"organ 266  323  380  4T7  533 

Muskingum 248  301  354  444  496 

Ottawa 281  34  1  402  501  563 

Perry 237  387  339  423  475 

■""•ebt* 370  329  366  485  541 

"OSS 248  303  356  446  498 

Scioto 240  292  343  428  482 

Shelby 248  303  356  446  498 

Van  Wert 268  325  383  481  537 

Wayne 369  338  385  483  539 

Wyandot 247  301  354  444  496 


< 
O 


1: 


*  S  1  7P5 

BR  L/n'  t 


--p 

caic 

jlat 

ed 

t 

add 

po 

FUD  . 

B'ld 

-ip 

TMP  for 

15%  re  f^e  4 


E^  FMP 

B  1  .  3C 


e>  t  ra  bedroom 
t    ER  FMR 


G I amp  I B . 
091288 


SCHCOUL€    8    -    fklQ    KARKFT    RENTS    FOR    EXISTIW;    MOUSIWG 
OKLAHOMA 


WETUOPOLITAN    STATISTICAL     APEAS 


CFF      1     Sa     3    BO     3    BR    4     ec        CO'jntles    of     MSA/PMSA    wfthin    STATE 


Enid.     OK    MSA  39S 

Fort    5»'th.     A9-0K    ttSA 346 

La-tO",     OK    MSA  255 

Oklafxsma    City.     OK    MSA 322 

Tulsa.    OK    HSA 323 

»J0NM(TqCP3LlTAN    COUNTIES  EfF  1    BO  2    BO  3    BB  4    8P 

•da*--     199  244  285  355  395 

*toUa    174  213  251  313  350 

e«ckham 220  267  315  394  442 

Bryan a  10  265  300  3T6  42) 

C«rt«r 210  255  300  3'^6  421 

Choctaw f74  313  25  1  313  360 

coat   174  213  2B1  313  360 

("--a  10  253  308  362  463  608 

Otttatiar* 19T  341  3«3  362  295 

Ellis 225  275  3:4  403  454 

Q^mdY 209  254  398  374  419 

Grmmr     220  2«7  315  394  442 

Marp«r     225  275  324  403  454 

Huo1>«S 203  247  290  563  406 

Jefferson 209  254  29B  3^4  4  19 

K«V 361  317  374  467  523 

KIW**     230  267  315  394  442 

La    Flora 174  213  251  313  350 

LOva 310  255  300  376  421 

Mcintosh 203  247  290  363  406 

Mar  aha  1  I Jio  255  300  376  42  1 

••ur-ay    210  355  30O  376  421 

Woe'e 261  317  374  467  523 

Ohfust-ea 203  247  390  363  406 

C'ttuwB     253  3^9  3g;  453  C.QQ 

Payne       250  303  356  446  500 

»'ontotoc 310  255  300  376  421 

Poge--  Mills 220  267  315  394  442 

SteDl^na 209  254  2  99  374  419 

^'  I  "Mh 209  254  2  9B  3^4  419 

Washita 220  26^  3i5  394  442 

HooOward  225  2^5  324  403  454 


361  425  531  695  Ga'-fieid 
300  353  442  495  Saquoyah 
310  366  457  512  ComarMiha 
387   455   558   628   Canadian.  Cleveland.  Logan.  Mcclain.  Oklahoma 

Pot  tawa t om 'e 
392   462   577   647   Creew .  Osage,  Rogers.  Tulsa.  Wagoner 

NONMETBOPOLITAN  COUNTIES    EFF   1  BCJ  2  BR  3  BP  4  BB 


275   324   403  454 

275   324   403  454 

275   324   403  454 

254   298   374  419 

344   285   365  3BS 

403  454 


317  374  467  623 

267  315  394  442 

213  251  313  350 

267  315  394  442 

255  300  376  42  1 


•I'al'a 225 

Beaver 225 

B'Bine  235 

C  addo  209 

Cherokee 193 

Cimarron 225   275   324 

Cotton 209   254   296   374   419 

Cuatar 220   267   315   394   442 

Oeway 225   275   324   403   454 

Oarvin 210   255   300   376   42 1 

Grant  261 

Harmon 220 

Haskell 174 

Jackson 320 

Johnston , 2  10 

K  ingf  i5h*p 261 

Latimer 174 

Lincoln, 250 

Mccurtain 22  1 

Major   225 

Mayes  262 

Muskogea 203 

No»ata 253 

Okmu  1  gee 203 

Pawnee 250 

Pi  ttsbupg 174 

Pushmataha 174 

Seminole 208 

^exas   225 

Washington 253 

WDoaa 225 


317 

374 

467 

553 

313 

351 

313 

350 

303 

356 

446 

500 

570 

318 

3°6 

444 

275 

33' 

403 

464 

318  376  469  635 

347  390  363  406 

306  363  453  608 

347  290  363  406 

303  366  446  600 

213  251  313  350 


313 

351 

313 

350 

353 

398 

369 

410 

275 

324 

403 

454 

308 

362 

463 

508 

324   403   454 


Note   The  FMPS  for  unit  sixes  larger  tna 
the  FMB  for  a  5  BO  unit  Is  1  15  ti 


BRs  era    calculated  b»  adding  1 5\  to  the  4  BR  fmp  for  each  ewtra  bedroofn    For  e-ample. 
the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  is  1  30  times  the  4  BR  FMR  09128S 


SCHEDULE  8  -  F»IR  KABKET  RENTS  FOR  EXISTING  HOUSING 

D  0  E  G  C  N 

KfTOaPOLITAN  ST«TISTIC»L  «RE«S  EFF 

Euae"»Spr Ingf l,la.  OR  MSA 3^3 

Mad'ord.  OR  MSA  ',..[  3«1 

"          ""  308 

339 


Pc-tlana,  OR  PM5* 
Sa'ew,  OR  MSA 


NOWIETROOQLITAN  COUNTIES    EFF  1  BR  2  BO  3  B8  a  BR 


ClBtSOP 

Coos 

Curry 

Douglas 


Grant  

Hood  R 1 v«r 

Jos«pbln« 

Lak* 

L  )  nn  


Morrow . , . , 

Tin  aiMok . 


Wasco 

RENNSTLVANIA 
KETROPDLITAN  STATISTICAL  AREAS 


331  402  4T3  592  663 

322  392  461  6T5  645 

346  420  495  618  693 

346  420  495  618  693 

346  420  495  618  693 

331  402  4^3  592  663 

351  426  501  628  702 

346  420  495  618  693 

316  384  453  566  634 

337  4  10  484  604  6-6 

331  402  473  592  663 

322  392  461  575  645 

331  402  473  592  663 

351  426  501  628  702 


1  BR  2  BR  3  BR  4  BR   Count les  of  MSA/PMSA  »(thtn  STATE 

443   521   851   729   Lane 

439   517   646   724   Jackson 

3^6   468   619   685   Clackamas,  Multnomah.  Washington.  Vamhin 

414   487   608   681   Marlon.  Polk 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

S«"'°" 337  4  10  484  604  676 

CoIumtJIB 322  392  461  575  645 

'^'■ook 35,  426  501  628  702 

DeschutM 35,  426  501  628  702 

'""''»'» 331  402  473  592  663 

'^'rney    3,5  384  453  566  634 

Jefferson 351  435  50,  gjS  70J 

"'•""'" 316  384  453  566  634 

'■'""^°'" 322  392  461  575  645 

Maineur 3.6  384  453  566  634 

Sherman 351  425  531  628  702 

'-""""■ 331  402  473  592  663 

""'a-' 331  402  473  592  663 

""^Oler 33,  402  4^3  593  €63 


A  1 lantown-Bethlehei 

AUoona.  PA  MSA 

Beaver  County.  PA  PMSA  ,, 

Erie.  PA  MSA 

Harr latHjrg-Lebanon-Car 1  is 


PA-NJ  MSA 317 

282 

291 

324 

'  MSA 336 


1  85  2  BR  3  BR  4  BR   Counties  of  MSA/PMSA  .Ith-n  STATE 
Lehigh,  Northampton 


385  450  567  632  CarDO" 

342  403  503  564  Blair 

351  412  517  578  Beaver 

394  463  580  650  Erie 

403  476  594  665  Cumber  1  and . 


Dauph 


Lebanon.  Perpy 


Joftratown.  PA  MSA    

Laricaater ,  pa  msa 

Phi laaelDhia ,  pa-nj  pmsa. 

PlttaOurgh.  PA  PMSA, 


Reading,  pa  msa    ""''   - 


273 
339 
360 
305 


333  391  489  549  Cambria.  Somerset 

412  484  607  679  Lancaster 

435  511  639  714  Bucks,  Chester,  Delawa'e,  Montgome 

371  436  545  611  Alieghar^,  Fayet'e   was 

386  453  567  635  Berks 


Phi ladelphia 
gton,  Westmoreland 


Scranton-wi ikas-8arr«,  PAMS«. 

Sharon.  PA  MSA    

State  College,  pa  MSA. 


wi  1  1  lamsoort.  PA  MS* [/       2 


257 
300 
362 


vork .  PA  MSA 


317  369  455  516  Columbia,  ^ackawanna.  Luier 

364  430  538  603  Mercer 

440  519  648  726  Centre 

333  39  1  4S9  549  Lycoming 

371  436  546  612  Adams.  York 


Monroe,  Wyoming 


The  FMRS  fo-  unit  51 
tn#  FMR  for  a  5  BR  u 


.'  !!"  '.II   "'l""^"'"   "'  '""^'"3  '="  '°  "'^  '   BR  FMR  for  each  extra  b.droo».   For  e.aispla. 

es  the  4BR  f«0,  ana  the  tmr  for  a  6  BR  unit  la  1,30  times  the  4  BR  FMR,  091388 


SCHEDULE     B     -     ^Aia    MARKET     BCNTS     TOR     iJH^TlUG    HOUSISW 


PENNSYLVANIA  continued 

NONMETROPOLITAN  COUNTIES  EPF  1  BQ  2  BR  3  BB  d  BO 

Armstrong 315  382  450  563  631 

Bradford 261  31B  374  468  523 

Cameron 265  322  379  474  53  1 

Clearfield 270  329  387  483  54  1 

Crawford 268  324  383  479  537 

Forast 258  315  3"'0  462  5'9 

>='J'  ton  254  309  364  455  509 

Htjotlngdon 254  309  364  455  509 

Jafferson 270  328  387  483  54  1 

Lawrence 268  324  383  479  537 

Mifflin 262  319  382  470  525 

NortrKjniberlend 282  328  387  483  54  1 

Pottar 265  322  379  474  531 

Snyder 262  3'9  375  470  525 

Susquehanna 26 1  3 '8  374  468  523 

Un'on 303  3'^5  437  543  591 

Warren  268  324  383  479  53"^ 

RMOD£    ISLAND 

METPOPOLITAN  STATISTICAL  ABEAS  If^'      1  BR 


NONMETROPOLITAN  COUNTIES 

Bedford 

But  lor 

Clarl on 

CI inton 

Elk 

Frank  1 tn 

Greene 

Indiana... 

Jun lata 

Mckean 

Montour 

Piwe 

Scnuytkl  11 

Sui I  1  van 

T loga 

Venango 

W8/ne 


EFF  1  BR  2  BR  3  BR  4  BR 


254 
313 
258 
265 
266 

290 

270 
315 
262 

265 

270 
375 
293 

261 

26  1 

258 
320 


309  364  455  509 

381  448  561  627 
315  370  462  519 
320  376  470  525 
322  379  474  531 

353  414  520  581 

328  387  483  54  1 

382  450  563  631 
319  375  470  525 
322  379  <-4  531 

328  387  483  541 

455  535  669  749 

344  417  505  550 

318  374  468  523 

318  374  468  523 


388 


370   462 
457   571 


519 

640 


BR  3  BR  4  BR   Components  o'  MSA/PMSA  within  STATE 


FsU  R  I  ver  ,  M*  -fit  PMSA  366  4  36 

f^ew  Lon<}on-kJorw(cn,  CT-RI  MSA 405  493 

Pawtucket -WoongocWet-Att leboro.  RI-MA  PMSA. ...  355  430 

Providence.  RI  PMSA 387  470 


607 

670 

724 

812 

621 

709 

Mewpc-t  county  towns  of  Little  Compton,  Tiverton 
Wash  1 ng ton  count  y  towns  O*  Hopk 1 nton ,  Wester  1 y 
Providence  county  towns  of  BurrlllviMe,  Central  Falls 

Cumberland,  Lincoln,  ^k^rth  Smlthfleld.  Pawtucket 

5mi th' letd.  woonaocket 
Br  1 3tol  county  towns  o*  Barrlngton.  Bristol.  Varrsn 
Kent  county  towns  o*  Coventry .  East  Greenw 1 ch .  WarwIcK 

West  Warwick 
Newport  county  towns  Of  Jamestown 
Prov idence  county  towns  Of  Craniton.  East  Providenuf 

Foster,  Glocester.  Johnston.  North  Providence 

Prov Idence .  Sc  1  tuate 
Washington  county  towns  of  Exeter.  Narragansett 

North  K  tngstown .  R ichmond.  South  Kingstown 


50 


The  FMPS  for  unt 
the  FMR  for  a  5 


:  s'zas  larger  than  4  BRs  are  calculated  by  add-ng  15%  to 
IS  unit  19  1  15  times  tne  4BR  FMR,  and  the  fmR  *or    a  6  BR 


BR  FMH  for  eacn  e 
is  1  . 30  t imes  tn© 


example, 
091288 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
SHOOE    ISLAND   continued 
NONMETROPOLITAN  COUNTIES  EFT 


K«nt 

Newport . . . 

Wasf-i  I  ngton 


BR  2  BR  3  BC  4  BR   Towns  within  non  metropolitan  couotlea 


338 
442 
338 


484  6C5  6^8 
6?2  "^90  885 
404   605   678 


West  Greenwich 

Mtdoiatown.  Newport,  Port«mouth 

Char ) 85 town ,  New  5 ho re ham 


CAROLINA 


METROPHL  I  TAN  STATISTICAL  AREAS 


A'X]«rsO'".  SC  M36 

Augijjta   G*  5C  MSA 

C^iar1«5ton,  SC  MS* 

Char  lotte-Gastoma-Hock    HHl, 
CoiunO'a.    SC    MSA 


NC-5C  MSA 


f  '0>-«nc«.  SC  MSA 

Gr»e"v  1  t  1  a-Spartantxjrg.  SC  W5A. 

MONMETtJOPOLITAN  COUNTIES    EFf 


234 
271 
269 


237 
2^5 


00  2  BP  3  BR  4  BR 


ABbevt lie 

Banfce'-g 

206 
....    2'4 

2  50 
28  1 
323 
249 
248 

321 
248 
245 

250 
302 

281 
250 
245 
248 

309 

245 
249 

2  96 
307 
381 
294 

292 

38' 
292 
289 
296 
355 

3  30 
29C 
289 
292 

364 

2«9 
294 

366 
385 
476 
368 
366 

366 
36  1 
386 
444 

4  <5 
366 
361 
366 
455 

36  ' 
368 

406 
431 

....    206 

4  14 

-i-n5 

Co' leton 

....    365 

533 

on  lor.   

Oraanwood 

206 

406 

Laurans 

....    306 

406 

Mccorn ick 

....    201 

404 

2^3 

5  '0 

Union 

206 

414 

1  BR  2  BR  3  BR  4  BR   Count 'es  of  MSA/PMSA  within  STATE 

284   333   4 19   468   Anderson 

327   382   477   534   Aiken 

352   415   517   580  Berkaley.  Charleston.  Dorchester 

347   407   f08   568   York 

356   420   524   536   Lexington.  Richland 

288   340   425   4~5   Fl orence 

3'0   366   45""   513   Greenville.  Pickens.  Spartanburg 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Allendale 2 14  261  307  385  431 

Barnwal  ) 214  281  307  385  431 

Calhoun 220  268  318  389  435 

Cn^Ster  :06  249  294  368  4  14 

C  larendon 232  28'  3  30  4*5  46-5 

Darlington 205  248  292  366  4-' 

Edgefield 20 1  245  289  36 1  404 

Gaorgetown 248  302  355  444  498 

Hampton 265  323  38  1  4-'6  533 

jasper  265  323  38 1  476  533 

Lancaster 22<  2"?'  3'9  394  440 

lee  232  28  1  330  415  484 

Merlon 205  248  292  386  411 

Nawberry 201  245  289  361  404 

OrangetHjrg 214  26  1  307  365  431 

Surater 232  281  3  30  4i5  d64 

Williamsburg 248  302  355  444  498 


73 


< 


s 

i: 


58 

e 


SO 

lis 


Tne     CMRS     for 

the    FMR    for    a   5    BR 


s  '  res     '  fl'"9e 


■  t^ian  4  BRs  are  caicu'a  ed  Dv  adding  15X  to  the  4  BR  FMR  for  each  e^tra  Pedroom 
15  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR. 


Fo""  exampl e . 
091288 


I 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 


SOUTH 


DAKOTA 


METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR   Counties  of  MSA/PMSA  within  STATE 


Raptd  Ctty.  SO  MSA 270 

Stoux  Falls.  SO  MSA 2B5 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Aurora 243  293  343  429  480 

Bennett  220  267  3  15  394  44  t 

Brookings 238  287  33B  4  17  47  1 

8rut«   240  291  343  429  480 

Butte   262  519  375  470  526 

Cnarles  Mix 2^0  391  343  429  480 

Clay  240  291  343  429  480 

Corson 220  267  315  394  44  1 

Davlion 243  293  34  3  429  480 

Oeuel    2 '5  258  308  382  424 

Dquo'bS-- 240  291  343  429  460 

Fal  I  R1v«p 262  3  19  3^5  47©  526 

Grant 238  287  335  4  17  47  1 

Haakon 220  267  315  394  441 

Hand     243  293  343  426  474 

Harding 2*52  3'9  375  4  70  526 

Motchlnaon 2^0  291  343  429  480 

Jackson 220  267  315  394  441 

jooea 220  267  315  394  44  1 

Lake    209  254  298  374  4  19 

uincc'n  243  293  343  429  4B0 

Mccook   209  254  298  374  4  19 

Marshall 232  284  334  419  469 

Mellette, 220  267  315  394  44  1 

Moody     209  254  298  374  4  19 

Potter  220  267  315  394  44  1 

Sanborn 243  293  343  429  480 

Spink  , 233  284  334  419  469 

Sul  ly    220  267  315  394  44  1 

Tnpo   220  267  315  394  44  1 

Unon   240  291  34  3  4  29  480 

Vankton 240  29  1  34  3  4  29  480 


32S 
346 


379 
407 


470 
510 


526 
571 


Pennl ngton 
M I  nnetiatia 


NONMETROPOLITAN  COUNTIES 

Beadle 

Bon  Honme 

Brown 

Buffalo 

Campbe ' 1 

C  lark   

Codington 

Custer 

Day 

Dewey .   

E  ^Jfwunds  

Faulk 

Gregory 

Haml in 

Hanson 

Hughes  

Hyde .    

Jerauld 

K  1  ngsbury 

Lawrence 

i yman   

Mcpher  son 

Meade 

Miner 

Perk  tns 

Roberts 

Shannon 

Stanley 

Todd  

Turner 

Walworth 

Ziebach 


EFf  1  BR  2  BR  3  BR  4  BR 


343 

393 

343 

436 

474 

240 

291 

343 

439 

480 

359 

314 

367 

460 

514 

230 

367 

315 

394 

44  1 

220 

267 

315 

394 

44  1 

215 

258 

308 

382 

424 

238 

287 

335 

417 

471 

262 

319 

375 

470 

526 

232 

284 

334 

419 

469 

220 

267 

315 

394 

44  1 

332 

284 

334 

419 

469 

232 

284 

334 

419 

469 

220 

267 

315 

394 

441 

215 

258 

308 

382 

424 

243 

293 

343 

429 

480 

29-' 

352 

4  1  1 

514 

5^4 

220 

267 

315 

394 

44  1 

243 

293 

343 

439 

480 

209 

254 

298 

374 

419 

268 

319 

375 

470 

526 

220 

267 

315 

394 

441 

232 

284 

334 

419 

469 

270 

325 

379 

470 

526 

209 

254 

298 

374 

419 

220 

267 

315 

394 

44  1 

232 

284 

3  34 

419 

469 

220 

267 

315 

394 

44  1 

287 

352 

41  1 

514 

574 

220 

267 

315 

394 

44  1 

243 

293 

34  3 

429 

480 

220 

267 

315 

394 

44  1 

220 

267 

316 

394 

441 

I- 


Note   7h«  TMRS  for 
tne  fMB  for  a 


't    sizes    larger    than   4   BRs   are   calculated  by   adding    15%   to   the   4   BR   FMH   for  each   e>ftra   bedroom 
BR   untt     IS    1     15    tlines    the   4BR    fmr.    and    the    FMR    for    a    6   BR   unit    1^    1.30    times    the   4    BR    FMR 


For  example, 
09I2B8 


SCHEDULE  B  ■  "^Alfl  MARKET  PENTS  FOR  EXISTING  HOUSING 
TENNESSEE 


METROPOLITAN  STATISTICAL  AREAS 


EfF  t  BR  3  BR  3  BR  4  BR   Counties  of  MSA/PMSA  within  STATE 


Chattanooga.  TN-GA  MSA 289 

Clarksvina-MoDklnsvlIle.  TN-KV  MSA 267 

Jackson.  TN  MSA   262 

Johnson  City-Kingsport-Brlstol .  TN-VA  MSA 242 

Kno«vt  lie.  TN  MSA 266 

Memohis.  TN-AP-MS  MSA 285 

Nashvi  11a,  TN  MS* 316 


^*ONMETR0POLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4 


8»df ord. . 
Sladsoe. . 
Campbell. 
Carre n . , 
Claiborne 

Cocke  , , . 

Crockett . 
Decatur . . 
Oyer 

Fentress. 


337 

286 

325 

404 

454 

23- 

289 

340 

425 

476 

193 

235 

279 

347 

386 

214 

260 

306 

384 

429 

193 

235 

279 

347 

386 

Gibson  . . 
Greens  , , 
Hamblen. . 
Herdeman. 
Haywood . . 


Henry 
Houston. . 
Jackson. . 

Lake 

Lawrence. 


L Inco I n 
Hcnitnn 
Macon. . 
Maury. . 
Monroe . 


233 

2IS 

214 

318 
212 
234 
233 
333 

214 
197 
185 
218 

227 

257 
237 
214 
227 

237 


262  307  386  432 
264  310  390  436 
285  335  4  19  469 
364  310  390  436 

263  309  386  433 

264  310  390  436 
358  302  378  435 
272  323  401  450 
285  335  419  469 
280  330  400  448 


260 
339 
228 
264 
286 


306 
282 
370 
310 
325 


3«4 
352 
338 
390 
404 


439 
394 
375 
436 
454 


Morgan  . 
Overton. 
Pickett . 
Putnam 
Roane 


220 
227 


309  364  456  509 

289  340  425  476 

262  309  386  433 

286  325  404  454 

280  327  409  458 

235  379  347  386 

363  309  386  433 

362  309  386  433 

267  314  394  440 

280  337  409  458 


351 

413 

517 

580 

336 

421 

511 

567 

315 

374 

466 

525 

294 

346 

433 

485 

325 

381 

477 

534 

345 

405 

505 

565 

386 

454 

566 

636 

Harnllton.  Marlon.  Sequatchie 

Montgomery 

Madi son 

Carter.  Hawk  ins,    Sull Ivan.  Unicoi .  Washington 

Anderson.  Blount.  Grainger,  Jefferson.  Knox.  Sevier 

Union 

Shelby.  Tipton 

CheathafB.  Davidson,  Dickson.  Robertson,  Rutnorford 

Sumner .  Wl I  1 lamson.  Wl l son 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Benton. . 
Bradley . 
Cannon. . 
Chester, 

Clay.  .  .  . 


Coffee 

Cumber  1  and. 
Oe  Kaib. . .. 
Fayette. . .  . 
Frank i in, , . 


ones.  .  ,  , 
Grundy , . . , 
Hancock. . . 
Hardin. . . 
Henderson. 


Hickman, , . . 
Humphreys. . 
Johnson.  .  ,  . 
Lauderdale. 
Lewis 


Loudon . . . 
Mcna 1 ry . . 
Marshal  1 . 
Meigs. .. . 
Moore, 


Note   The  FMRS  'or  u^i  t  •  sizes  larger 
the  FMB  for    a  S  BR  unit  is  i  i 


'mes  the  4eR  fMC. 


Obion. 
Perry. 
Polk. 
Rhea  . 
Scott 


>8teo  Dy  adding  i5%  to  the  4  BR  FMR  for  each  extra  bedroom. 
and  the  FMR  for  «  6  BR  unit  ts  1.30  times  the  4  BR  FMR. 


214 

260 

306 

384 

429 

237 

289 

340 

425 

476 

214 

262 

309 

386 

433 

233 

285 

335 

419 

469 

185 

228 

270 

338 

375 

227 

286 

325 

404 

454 

214 

262 

309 

386 

433 

214 

262 

309 

386 

433 

223 

272 

320 

4  CO 

448 

257 

309 

364 

456 

609 

227 

286 

325 

4C4 

454 

237 

289 

340 

435 

476 

212 

258 

302 

378 

425 

233 

285 

335 

419 

469 

233 

285 

335 

419 

469 

227 

286 

325 

404 

454 

197 

239 

282 

352 

394 

206 

251 

295 

369 

413 

223 

280 

320 

400 

44B 

225 

274 

324 

404 

454 

227 

280 

327 

409 

458 

233 

285 

335 

419 

469 

227 

286 

325 

4C4 

454 

237 

289 

340 

435 

4  76 

227 

286 

325 

404 

454 

221 

272 

310 

392 

4  36 

22S 

274 

324 

404 

454 

237 

289 

340 

425 

476 

237 

289 

340 

425 

476 

193 

235 

279 

347 

386 

For  example . 
091288 


SCHEDULE  B  -  FAIR  MiUKET  RENTS  FOR  EXISTING  HOUSING 


TENNESSEE      continued 

NONMETROPOLITtN  COUNTIES    EFF  1  BR  3  BO  3  BO  4  BO 


Soitn 

Trousdat* 

Warren 

Meakiey 

T  E  «  «  S 

«F'O0PC^I'»N  STA'ISTE;Al 


3M 
214 
220 


»OE«S 


262  309  386  433 

J62  309  386  433 

267  3M  394  440 

260  306  384  429 


N0NMETR0P0LIT4N  COUNTIES 

Stewart 

van  Buran 

Wayne  

wmte  


EFF  1  BR  2  BR  3  BR  4  BR 

H7  339   282   352   394 

220  367   314   394   440 

335  274   334   404   454 

220  267   314   394   440 


EFF  1  BO  2  ec  3  BO  4  BO   :ourt'«»  c'  MSfi  ^MSA  within  STATE 


»t)'l.n«.  TI  USA 288  35  1  413  517  680 

Amarnio.  Tl  MSA 266  323  38  1  475  532 

Austin.  T«  MSA 341  409  482  603  675 

Saaumont  Oort  ArtHur.  TX  MSA 306  371  437  54^  6'3 

Brazoria.  T«  PMSA 305  370  436  545  6  10 

Browniv  1  Ma-Har  t   1  ngen        TK     MSA 271  329  387  484  543 

Br,an-C3t 'aa«  station,  T«  MSA 359  437  613  642  720 

Corpus  CnrlstI,  TX  MSA 313  380  44^  560  627 

Oallas.  TX  PMSA 292  359  421  528  590 

El  Paso,  TX  MSA 368  324  362  477  535 

Fort  Wortn-Ar  I  Ington,  TX  PMSA 292  359  421  52B  590 

aaUaston-Ta«as  CIt,.  TX  PMSA 384  346  40^  509  570 

Houston.  TX  PMSA         273  330  388  466  544 

K  1  1  lean- Tgn^l  e   tx  MSA.. 364  330  377  471  528 

Laraao,  TX  MSA    ,      349  304  356  446  501 

Longvlaw-Marsnal  1  .  TX  MSA 302  366  431  53^  603 

LuObock.  TX  MSA   224  281  368  467  515 

Mc  Al  lan-EdlnOurg-MlsJIon.  TXMJA 270  328  3B5  482  54  1 

Midland,  TX  MSA  346  421  495  RiO  694 

Odassa,  TX  MSA 344  419  493  615  689 

San  Angalo,  TX  MSA 290  353  416  52  1  584 

San  Antonio.  H  MSA 295  354  420  527  586 

Sharman-Oanlsoo.  TXMSA 365  33  1  379  473  530 

Ta«arkana.  TX- Te«arkana .  AR  KSA 244  296  349  437  489 

Tyler.  TX  MSA  ,,             305  370  436  545  6'0 

Victoria.  TX  MSA 372  451  53  1  666  745 

Waco,  T«  MSA 353  303  354  440  490 

Wichita  Falla.  TX  MSA 274  333  393  490  550 


Taylor 

Potter ,  Randal  1 

Hays.  Travis.  Williamson 

Hardin.  Jefferson.  Orange 

Brazoria 

Catiaron 

Brazos 

Nueces.  San  Patricio 

Collin,  Dallas.  Denton.  ElHa.  Kaufman, 

El  Paso 

Jonnson,  Parker,  Tarrant 

Ga I  vest  on 

Fort  Bend.  Harris,  Liberty.  Montgomery, 

Bel  1  .  Coryel 1 

webo 

Gregg.  Harrison 
LuDbock 
H 1  da  1  go 
Midland 

Ector 


i. 


p 

2 


To™  Grefi 

Beiar  .  Con^a ' 


victor ia 
Met  »of\an 

Wichita 


G^jada  ■  utre 


FMR5  *0r  U-" 
FMP  for-     B     5 


'  a'-ge'-  f^an  4 


BRa  a-e  calculated  by  adding  15%  to  *,^b    4  B"  ^MR  for  each  extra  Dedroom    For  example. 
tiB  4HP  FMP.  B-vJ  the  FMP  for  8  6  BP  jn '  t  i8  1  30  tiwes  the  4  BR  FMP,  091288 


SCHEDULE    S     -     F»IR    mPKf    RENTS    FOR    EXISTINO    HOUSING 
TEXAS      continued 


NONMETROPOLITIN  COUNTIES    EfF  I  BR  3  BR  3  BR  4  8R 


NON«ETROPOLIT«N  COUNTIES 


EFF  I  BR  2  BR  3  BH  4  BR 


*nd«rson, 
Angs I Ina. 
Apcner . , , 
Atascosa . 

6ai ley . . . 


Bastrop. . 
Bm 

Bora«n  . . 
S^SwS  ten . 
B'-QO*'  s  .  ,  , 


Bur  1 ason. 
Calawal t. 
Cal 1 anan. 

Car  sor^   .  . 


Charoke«, 
Clay 

Coka  .  ,  .  . 
Co'  1  tngswi 
Comancna. 


Cooka   . . . . 

Crana  

CrosDy 

Dal  lam  . . . . 
Daaf  Smtth. 


Witt. 


Duva  t . . . 
Edwards. 
Fal 19.  .  . 


FloyO 
Frank  ', 


Garza 


Gl asscock. 
Gonza ' as . . 
Gr  lines  ,  .  .  . 

Ha  M 

Hansford. . 


I3t 
269 
3J1 
S37 
323 

23S 
2!5 
217 

<sa 

355 


280  330  413  463 

325  384  480  537 

270  317  397  444 

288  34  1  427  476 

273  323  399  445 

285  336  433  473 

311  366  456  SI3 

266  312  390  437 

240  281  352  396 

311  366  456  512 


237  287  339  m 

235  285  336  4:2 

229  278  326  408 

341  391  344  431 

34  1  291  344  431 

331  380  330  412 

221  270  317  397 

307  253  296  371 

341  291  344  43  1 

339  378  326  408 


254 

309 

364 

-154 

198 

240 

281 

353 

323 

273 

322 

399 

341 

291 

344 

431 

341 

291 

344 

431 

24? 

304 

356 

446 

314 

262 

308 

384 

255 

311 

366 

456 

230 

270 

3'6 

383 

203 

347 

?S9 

364 

235 

385 

336 

422 

223 

273 

322 

399 

244 

296 

348 

437 

337 

288 

34  1 

427 

333 

273 

322 

399 

317 

266 

312 

390 

249 

304 

356 

446 

237 

287 

339 

424 

24  1 

29  1 

344 

431 

24  1 

291 

344 

431 

459 
482 
482 

463 
444 

414 
482 
459 

510 
396 
445 
482 
482 

501 
431 
512 
433 
406 


437 
501 

474 
482 
482 


Andrews.  .  . 
Aransas, . . 
Armstrong. 
Austin. . . , 
Bandera . . . 


Baylor. . 
Blanco. . 
Bosque. . 
Briscoe. 

Brown. . . 


Burnet . . . 
Calhoun. . 

Caisp 

Cass 

Chambers . 


Chi Idress. 
Cochran. . . 
Coleman. . . 
Colorado. . 
Concho .... 


Cottle.  .  .  . 
Crockett. . 
Culberson. 
Dawson .... 
Delta 


Dickens. . 
Don  ley . . . 
East  land. 
Erath. . . . 
Fannin. . . 


F Isher . . . . 

Foaro 

Freestone. 
Ga  1  nes  .  .  .  . 
Gi I lesple. 


sol  lad. . . 

Gray 

Hale 

Haml 1  ton. 
Hardeman. 


198 
355 

241 
273 
237 

331 

217 
203 
24  1 
223 

217 
249 

212 
244 
282 

331 
233 
333 
373 
307 

331 
307 
198 

217 
244 

223 
341 

229 
229 
254 

229 

221 
203 
198 
237 

249 
241 
223 
217 
331 


340  381  352  396 

311  366  456  512 

291  344  431  482 

331  390  488  547 

288  341  427  476 

270  317  397  444 

266  312  390  438 

247  289  364  406 

291  344  431  482 

273  322  399  445 

366  312  390  438 

304  356  446  501 

257  305  380  427 

296  348  437  488 

343  403  505  565 

270  317  397  444 

373  322  399  445 

273  322  399  445 

331  390  488  547 

252  296  371  414 

270  317  397  444 

353  296  37  1  4  14 

240  281  352  396 

266  312  390  437 

296  348  437  488 

273  323  399  445 

391  344  431  482 

278  326  408  459 

278  326  408  459 

309  364  454  510 

378  326  408  459 

270  317  397  444 

247  289  364  406 

240  281  352  396 

288  341  427  476 

304  356  446  501 

291  344  431  482 

273  322  399  445 

366  313  390  438 

370  317  397  444 


Note   The  FMRS  for  unit  sizes  larger  than  4  eC5  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom   For  example, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  'he  dB«  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR  091288 


SCHEDULE  B  -  F»I»  M«RKET 
TEXAS   continued 

SONMETPOPOLITIN  COUMTUS 

RENTS  FOR 

EfF  1  BP 

241   291 
241   291 
252   303 
273   331 

340  390 

198   240 
241   291 
221   370 
255   311 

341  393 

329  278 
337   288 
339   278 
307   252 

330  370 

223   273 
223   273 
314   262 
235   285 
203   347 

255   311 
'98   240 
323   273 
245   296 
317   366 

273   331 
237   288 
335   285 
229   278 
341   391 

323   373 

303   247 
229   278 
241   291 

331  380 

198   340 
198   340 
207   352 
244   296 
358   311 

zas  larger 
nit  la  11 

EXISTING  HOUSING 

2  BO  3  ec  4  BB 

344   431   482 
344   431   482 
354   444   497 

390   488   547 

343  430   491 

28  1   352   396 

344  431   482 
317   397   444 

366   456   5 '2 

347  435   486 

326   408   459 
341   427   476 
326   40a   459 
296   3''1   414 
316   389   433 

322   399   445 
322   399   445 

308   384   43  1 
336   433   472 

389  J«4   40« 

36S   456   512 
28  1   352   396 
322   399   445 
349   437   489 
313   390   437 

390  488   547 
341   427   476 
336   422   473 
326   408   459 
344   431   482 

322   399   445 
289   364   406 
326   40a   459 
344   431   482 
330   4  13   4S3 

28  1   353   396 
28  1   353   396 
396   37  1   4  14 

348  437   488 

3sa  45a  S13 

than  4  BRs  are  calcuiaied  hy 
5  tirnaa  the  4B«  FMR,  and  tn« 

t 

N0NMETR0P0LIT4N  COUNTIES 

EFF  1  BR 

329  278 
231   280 
223   273 
344   296 
317   366 

254  3C9 

207   352 
349   304 
198   340 
355  3<l 

195   337 

355   311 
237   288 
233   373 

255  311 

244  296 

217   266 
249   304 

245  296 
241   291 

217   366 
333   373 
355   311 
212   257 
207   3S3 

330  370 
307   353 
333   373 
221   270 
244   396 

269   325 
255   311 
341   391 

329  278 
341   391 

369   J25 

319   369 

330  370 
198   240 
341   391 

for  each 
times  the 

2  BR 

326 
330 
322 
348 

312 

364 
296 
358 
281 
36S 

379 
366 
34  1 
323 
366 

348 

312 
356 
349 
344 

312 
333 
366 

305 
396 

316 
296 
322 
317 
348 

384 
366 
344 
326 
144 

384 

314 
316 
281 
344 

e»tra 

4  BP 

3  EO 

408 
413 
399 

437 

390 

454 

37  1 
446 
353 
456 

349 
456 

427 
399 
456 

437 

390 
446 

437 
431 

390 
399 
456 

380 
37  1 

389 

37  1 
399 
397 
437 

480 
456 
431 
408 
431 

480 
388 
389 
352 
431 

bodr 
FMR 

li 
PAGE   46 

4  BP 

Mill      ... 

Hock  lay 

445 

Hopk  ma 

46e 

t4utcMin«on 

4  14 

501 

Jim  Mcgg. . 

Jli  Walla 

513 

Kenedy 

512 

438 

501 

LllMSton*. 

482 

nocui locn. 

Marlon  

427 

Maaon 

4  14 

Matagorda. 

Maver 1 ck 

433 

HI  Ian 

Ml  1 18 

445 

Hoora 

Mot  lav  . • . 

NacogdocHea 

Ne»ton 

S37 

512 

482 

459 

413 

Pol  It     

537 

439 

Red  Rwar. 
RafuQio. 

Nota  THa 
t^>a 

396 

PHPS 

for  unit  «1 
for  a  3  BR  u 

482 

adding  1BX  to  t«e  4  BR  F¥0 
FMR  for  a  6  BR  unit  la  1  30 

OOM.   For  axanipla 
09 1 388 
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SCHEDULE  e  -  ma   moKET  bents  fos  existing  mousing 

TEXAS      continued 

N0NXETR0P0LIT4N  COUNTIES    Eff  I  BB  2  BO  3  BB  4  BO 


Robertson. . . 
Rusk 

San  August  In 
San  Saba. . . , 

Scurry 

Sh«lby 

SoM6rv«l ] . ,, 

Stapnens  . . , 
Stoneaa ' 1 . . . 
Sw  8n«r 

T»rry 

T I tu» 

Tyler 

Uoton 

v«l  Verde... 

walker 

Washington. . 

Wheeler 

wn  lacy 

W 1 nk I er 

Wood 

Young 

Zava la    ... 


237  rST  339  424  4^4 

331  280  330  4i2  463 

511  257  304  380  425 

223  373  322  399  445 

229  278  326  408  459 


211  267  304 

203  247  289 

229  J78  326 

229  278  326 

241  291  344 

223  273  322 

244  296  348 

245  296  349 
217  266  312 
220  270  316 

27S  339  399 

245  296  349 

241  291  344 

255  311  366 

198  340  28  1 

213  257  305 

231  270  317 

220  270  316 


380  428 

364  406 

408  469 

408  459 

431  483 

399  445 

437  488 

437  489 

390  437 

389  433 

500  559 

437  439 

431  483 

456  512 

353  396 

380  427 

397  444 

389  433 


NONMETROPOLITAN  COUNTIES  EFF  I  BR  I  BR  3  BP  4  BB 

Runnels 223  273  323  399  445 

5a6"ne 311  357  304  380  435 

San  Jaclnte 2S9  335  384  480  537 

Schleicher 207  353  296  371  414 

snack  leford 233  278  326  408  459 

Sherean 341  jj)  344  43,  45, 

SO" 311  358  303  377  423 

Sterling 207  353  296  371  414 

Sutton 207  252  296  37  1  4  14 

^"'■'■•l' 19a  240  281  352  3»« 

Throckmorton 239  37B  336  408  459 

■''"'hlty 345  308  363  452  508 

Upshur 212  257  305  380  427 

Uvalde 220  370  316  389  433 

Van  Jandt 319  269  314  388  429 

*»!■« 198  240  281  352  396 

Wharton 273  331  390  488  547 

WllOerger 331  270  317  397  444 

*'I«On 195  237  279  349  391 

*'•• 273  331  390  488  547 

ToekU" 333  273  323  399  445 

'•P»«» 311  356  303  377  423 


METR0P0LIT4N  ST4TISTICAL  40EAS 


EFE  1  BB  3  BR  3  EB  4  BB   Counties  o'  MS4/PMS4  »ltMn  STATE 


ProvoOren.  UT  MSA jgj   343   ^03   503   565   Ut»f. 

Salt  Lake  City-agoen.  UT  MSA 335   390  46O  575   645   Oavi 


Salt  Lake.  WeDer 


NONMETBOPOLITAN  COUNTIES    EFF  1  BB  3  BR  3  B»  4 

Beaver 

Cache 

Oaggatt 

EsMTy 

Orand 

Juab 

•Illlard 

Pluto 

San  Juan 


NONMETBOPOLITAN  COUNTIES    EFF  1  BR  3  BR  3  BR  4  BR 


308 

375 

442 

551 

6<7 

384 

345 

407 

508 

STO 

353 

427 

502 

639 

704 

352 

427 

502 

639 

704 

353 

427 

502 

629 

704 

308 

375 

442 

551 

617 

308 

375 

442 

551 

617 

308 

375 

442 

551 

617 

352 

427 

502 

629 

704 

Box  Elder 
Carbon. . . 
Duch«sns . 
Garf (fltd. 
I  ron 


^ot© 


TfT©     FHRS     for 

trte     FMB     for 


Kan* 

Morfltn. . 

Rich 

Sanpvta. 

unit    sii*«    larger    than   4    BR*    are    caiculateO   by   aod'ng    i' 
S   80   untt    IS    1.'6    ttnwB    th«   4BR    FMR.    and    tha   ^MR    for    a 


384 

345 

407 

508 

670 

363 

437 

603 

629 

704 

353 

427 

602 

629 

704 

308 

37S 

443 

551 

617 

308 

375 

443 

651 

617 

308 

375 

443 

551 

617 

353 

437 

502 

629 

704 

384 

345 

407 

608 

570 

308 

375 

442 

551 

617 

o. 
33 


unit 


BR  fMR  for  each  extra  beoroo™ 
s  1.30  times  th«  4  BR  FMR. 


ev ample. 
091388 


SCHEDULE  B    F4I0  MARKET  CENTS  FOB  EXISTING  HOUSING 
UTAH   cont  inowcJ 
NOWMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BP 


NONMETROPOLITAN  COUNTIES    EFF  t  8R  2  BR  3  BR  4  BR 


S»vl»r. . 
Too*)*.. 
«»Mtch. 
tfayn*. .. 


308  375  442  551  617 

284  345  407  508  570 

352  427  502  629  704 

308  375  442  551  617 


SUfMK  It 

Uintah 

Washington. 


352  427  502  629  704 
352  427  502  629  704 
337   405   478   596   670 


VERMONT 

METROPOLITAN  STATISTICAL  AREAS 


EFK     1    8R    2    BR    3    Be    4    BR       Compor>ents    of    MSA/PMSA    wltfiln    STATE 


Bupllngton.  VT  MSA 405 


NOM4E'fiOPOLirAN  COUNTIES 


Add' son 
Banning ton. 
C« 1 vdon  t  a  -  . 
Chi  ttwncJen. 
Es8«x 


579   T24   812   Cfiitter>d«n  county  towns  of  Burlington.  Charlotte 

Col  Chester .  Essex.  Hinesburg.  Jericho,  Ml  1  ton,  R ichmond 
St.  George.  Shelburne.  South  Burlington.  **lllistor 
Winooski 
Franklin  county  towns  of  Georgia 
Grand  Isle  county  towns  of  Grand  Isle.  South  Hero 

EFF  1  EC  2  BR  1  BR  4  BR   Towns  within  non  metropolitan  counties 

325  394  464  579  649 

330  405  475  592  667 

277  335  395  494  554 

375  457  538  6^3  754    Bo 

277  335  395  494  554 


Bue  1  5  .  Hu'^t  '  ngton  ,  Underh  1 


Franklin. 


309 


3'^5   44' 


55' 


Qrand  lal*. 
Laiwlll*... 

Drang* 

Orlaans. 


2"'7  335  395  494  554 

334  406  477  597  668 

330  401  472  590  66  1 

277  335  395  494  554 


Gak-e'-sf  leld.  Bertsnire.  EnosDurg.  Fairfax.  Fairfield 
Fletcher.  Franklin.  Highgate.  Montgomery.  Rtchford 
St   mbars,  St   A'bans.  Sheldon.  Swanton 

A'txj'-g,  Isle  La  Motie.  North  Hero 


Rutland 359   436   513   640 

33' 


7  17 


Waahlngton 

WtndhaM 

W I ndsor 

V  I  B  G  I  N  I  A 

METROPOLITAN  STATISTICAL  AREAS 
Cnar lot tesv 11  tfl .  VA  MSA 


405   475   592   66~ 
34^   427        496   620   695 

355   431   507   634   "''.0 


EFF  1  BC  ;  PR  3    RC  4  EC 
335   408   4:-g   600   e'^i 


CD-int  les  c* 
A  1 bemar 1 e , 


MSA/PMS4  >.  1  thin  STATE 


anna ,  Greene ,  Charlottesville 

Darvllle.  VA  MS* 257   3li   366   45B   513   P  1 1 1  sy  1  va"  '  a  .  Oa^viHe 

Johnson  C 1 t /-K 1 ngspor t -Br tstot .  TN-VA  H5A 242   294   345   433   485   Scott.  Washington.  Bristol 

LynchOurg,  VA  msa  276   34?   395   482   553  Anner^x  ,  Campoel 1 ,  Lynchburg 

Norfolk-Virginia  Beach -NewoQ-- 1  News.  ^A    m^a        335   405   475   595   €65   Gloucester,  James  City.  York,  Chesapeake,  Hampton 

Newport  Ne»s  City,  Norfolk.  PoQuoson,  Portsmouth.  Suffolk 


Mote:  The  FMRS  for  unit  s'les  larger  r'-a"  4  BRs  are  ca'cu'ated  t.  aod-ng  15%  Tg 
th*  FMR  for  a  5  BB  unit  is  i,i5  times  the  4BR  FMR.  nrxl  tn«  FMR  for  a  6  BR 


B    4  BC  FMR  'c  each  antra  bedroom . 
It  15  1  30  times  the  4  BR  FMR. 


For 


exampi e , 
091268 


SCHEDULE  B  -  F*IO  MARKET  RENTS  FOB  EXISTING  HOUSINQ 
V  I  »  G  I  N  1  *   continued 
METROPOLITAN  STATISTICAL  AREAS  E^F 


BB  2  BR  3  BO  J  BB   Counties  of  MSA/PMSA  within  STATE 


Virginia  Beach.  Williamsburg  City 
oicnmorxi  PatersDurg,  VAMSA 30«   368   4  30   539   604   Charles  City.  Cheater  f  1  e  1 0 .  OmwltWle.  Goochland.  Hanover 

Henrico.  Umv   Kent.  Powhatan.  Pr'nce  George 

Col  on  1  a  1  He  '  gnts  .  Hope  we'  i,  Pete'-sburg  Q  ■<  cnrrond 

Ooanowe   VA  MSA 369   327   3B4   48  1   539   Botetourt.  Roanoke.  Roanoke.  Salem 

•  aantngton.  CrMDVAMSA 470   570   67t   838   939   Arlington,  Fetrfa*.  LOUCJoun.  Pr  I  nce  W 1  I  1  1  am .  Stafford 

Alexandria.  Fairfax,  falls  Church  City.  M«r%as8as 

Manassas  Pari,  c  1  ty 


NONMtTaOPOLITAN  COUNTIES    fFf  1  BR  ?  BR  3  BR  «  BR 


August a  . . 
Bedford  . . 
Brunsw 1 CK , 


Buck inghem. 
Carrol  I  - . . . 

Clarke 

Cuipeoer . . . 
0 ickeneon. , 


Fauq  I  ten  ... . 
Frank  1  In.  ,  . . 

Gi les 

Greensvi I  I*. 


Isle  Of  « 1  oh t ■ 

K Ing  aeorg«. , . 

Lancaster 

Lou is« ....... . 

Madi son 


Heck  1  entujrg. 
Montgomery, . 

Nor  thamoton. 

Not  toway .... 
Page 


Pr  tf^ce  Edward. 
Raooahannock. . 
RocKbr idge. . . . 

Russel I  

Smyth 


Spotayl vanta. 


254 

305 

355 

438 

490 

222 

269 

316 

397 

445 

268 

326 

383 

479 

537 

231 

281 

332 

414 

464 

210 

255 

299 

375 

420 

222 

269 

316 

397 

445 

226 

274 

323 

405 

453 

269 

327 

384 

48  1 

539 

279 

339 

400 

499 

559 

239 

27» 

329 

41  1 

460 

2'9 

339 

400 

499 

559 

231 

28  1 

332 

4  '4 

464 

267 

325 

38  1 

477 

534 

210 

255 

299 

375 

420 

269 

327 

384 

480 

538 

2'7 

}«4 

30« 

383 

420 

316 

38! 

453 

563 

635 

243 

297 

350 

437 

490 

2B3 

342 

400 

499 

559 

2B3 

342 

400 

499 

559 

210 

255 

299 

37? 

4  20 

326 

395 

464 

593 

65  1 

254 

305 

355 

438 

4  90 

222 

J69 

316 

397 

445 

269 

327 

384 

48  < 

539 

222 

369 

316 

397 

445 

279 

339 

400 

499 

659 

268 

326 

383 

479 

537 

257 

311 

366 

458 

B14 

226 

374 

323 

405 

453 

316   385   453   S65   635 


NONMJTPOPCL ITAN  COUNTIES    EfF  1  BO  2  BB  3  6e  4  B5 


A  1 1 egnany . . 
Appo"iBt  tox. 

Bath 

Bland 

Buchanan. . . 


Carol tn*. . . 

enariott*.. 

Cr«<S 

Cumberland. 

Essax 


Ftoyd 
Fradtti 
Grayson . 
Hal ifax. 
Highland 


ck  . 


K 1 ng  And  Ouean 
King  W1  n  lam.  . 

Lea 

Lunanburg 

Mathews 


Middlesex 

Nel son 

Nor  t  number  1  and . 

Orange 

Patr ick 


Pulaski 

R 1 cnmond  ... 
Poch  1  ngnam.  . 
Shenandoah.  . 
Southampton. 


Surry. 


268 

271 
268 
226 

257 

316 
222 
210 
222 
243 

267 
269 
226 

222 
268 

243 

243 
229 

222 
243 

243 
235 
243 
283 

231 

267 
243 
268 
269 

217 


326  383  479  537 

326  381  477  534 

326  383  479  537 

274  323  405  463 

311  366  458  514 

385  453  565  635 

269  316  397  445 

255  299  374  419 

269  316  397  446 

J97  350  437  490 


325  381  477  534 
327  384  481  539 
274  323  405  453 
269  316  397  445 

326  383  479  537 

297  350  437  490 

297  350  437  490 

278  329  411  460 

269  316  397  445 

297  350  437  490 


490 


297  350  437 

285  336  420  47  1 

297  350  437  490 

342  400  499  559 

281  332  414  464 

325  361  477  534 
297  350  437  490 

326  383  479  537 

327  384  48  1  539 
264  306  383  420 


217   264   30«   383   420 


Mota:  The  FMPS  for  unit  sizes  larger  than  4  BR*  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom 
tn*  FMR  tor  ■  S  BR  unit  la  I . I»  timet  the  4BR  FMH.  and  the  FMR  for  a  6  BR  unit  U  1.30  times  the  4  BR  FMR. 


For  example. 
091268 


I 

n 

"S. 
« 
it 


< 


n 

g- 


SCHEDULE  B  -  FAIR  HiRKET  RENTS  FOR  EXISTING  HOUSING 
VIRGINIA   contlnuea 


NONMETROPOLITAN  COUNTIES 
Suss«x 

Warran 

»<■• 

Badf ord 

CI  If  ton  Porga  City 

Empor la 

F rader  Icksburg 

Harr  Isontjurg    CI  ty 

Mart  inavl  Ma    City 

Radford . 

Staunton 

wincrwater 

WASHINGTON 


EFF  1  BR  2  8»  3  BR  4  BR 


510 
269 
259 
231 
268 

210 
316 
26S 

269 

326 

268 
269 


255  299  S'S  420 

327  394  481  539 

312  368  460  516 

291  332  414  464 

326  383  479  S37 

255  299  37!  420 

385  453  565  635 

326  383  479  537 

32''  384  480  538 

395  4&4  583  651 


326 

327 


383 


479 
481 


537 
539 


METROPOLITAN  STATISTICAL  «OE«s 


Be' 1  i  r^gr^am  ,  WA  MSA 

Bremerton.  W*  MSA 

Olymola.  WA  MSA 

Rlchtano-Kennew fck-PaSCO,  WA  MSA. 
Seattle.  WA  PM5A 


Spokane.  WA  MSA , . . . 
Tacoma .  WA  PMSA  .  ,  . 
Vancouver.  WA  PMSA. 
Yak Ima.  WA  MSA 


NONMETROPOLITAN  COUNTIES 

TaiGwel I 

Westmoreland 

Wythe 

Buena  vista 

Covington 

Frank! In 

Galax 

Lex Ington 

Norton 

South  Boston  City 

Waynesboro 


EFF  1  BR  2  BR  3  BR  4  BR 


257 
243 
245 
268 
268 


311  366  458  514 

297  360  437  490 

298  346  428  478 
326  383  479  537 
326  383  479  537 


210   255   299   375   420 


226 
268 
258 
222 


274 
326 


323 
383 
367 
316 


409  453 

479  537 

459  515 

397  443 


268   326   383   479   537 


EFF  1  ER  2  BR  3  BR  4  BR   Counties  of    MSA/PMSA  within  STATE 


342 

418 

491 

627 

690 

Whatcom 

345 

420 

493 

616 

692 

Kitsap 

357 

433 

510 

638 

715 

Thurston 

402 

490 

576 

721 

807 

Benton.  Frank! In 

339 

412 

481 

622 

685 

King.  Snohomish 

301 

357 

421 

538 

595 

Spokane 

292 

355 

417 

543 

606 

Pierce 

264 

32  1 

420 

555 

615 

Clark 

3'4 

39  1 

449 

561 

629 

vak ima 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BO  3  BB  4  BR 


NONMETROPOLITAN  COUNTIES 


BR  2  BR  3  BR  4  BR 


Adans 

Chelan. . . 

256 

309 

31  1 
374 
40  t 
374 
«01 

404 
404 
376 
31  t 
34  1 

31  1 
414 
3  1  1 

arge- 

S   1 

364   457 
442   551 
473   591 
442   551 
473   591 

476   595 
476   595 
442   554 

364   457 
403   505 

364   457 
486   60B 
364   45"' 

than  4  BR 
5  t 'mes  th 

512 
6  18 

C  o 1 umb  i a 

33  1 

663 

Garf laid. 

.  .  .  .     331 

663 

Gra/9  Hart 

333 

668 

K  1  )ch  1  tat 

310 

622 

256 

5  12 

Okanogan 

P«nd  Or«t 1 1* 

....    282 

256 

565 
512 

339 

680 

St»v«n9. . 

Note-  The 

the 

FMRS  fo-- 
FMR  for  a 

256 

jnit  sizes 
5  BR  un^T 

5'2 

s  a-" 

a  4B 

Asot In 

C 1  a  11  am 

Cowl  1 tz 

Grant 

Island 

Kittitas 

Lewis 

Mason 

Pacific 

ian   Juan 

Skamani a .  .  

wahk (akum  

ca'cu'ated  D,  adding  15%  to  the  4  BR  FMR  for  each  extra  bedrooni.   For  example, 
FMR,  and  the  FMR  fo--  a  6  BR  unit  is  1  ,  30  times  the  4  8R  FMR.  09t288 


331 

401 

473 

591 

663 

333 

404 

476 

695 

668 

3  10 

376 

442 

554 

622 

256 

311 

364 

457 

512 

266 

311 

364 

457 

512 

339 

414 

486 

608 

680 

282 

34  1 

403 

505 

565 

310 

376 

442 

554 

622 

333 

404 

476 

595 

668 

333 

404 

476 

595 

668 

339 

414 

4S6 

608 

680 

310 

376 

442 

554 

622 

310 

376 

442 

554 

622 

SCHEDULE  8  -  F4IR  MARKET  RENTS  FOR  EXISTING  HOUSING 
WISHINGTON  cont<nu«d 
NONMETROPOLIT«N  COUNTIES    EFF  I  BR  2  BR  3  BR  1  BR 

walla  Walla 331   40l   473   591   663 

WEST    VIRGINIA 


NONMETROPOLITAN  COUNTIES 
Whitman 


EFF  1  BR  2  BR  3  BR  4  BR 
331   401   473   591   663 


METROPOLITAN  STATISTICAL  AREAS 


Charleston.  WV  MSA 

Cuobarland,  MO-WVMSA 

Hunt  tngton-Ashland.  WV-KY-OHMSA. 
ParkersDurg-Mar tet ta ,  WV-OH  MSA.. 

Steubenvn  le-we'rton.  OH-wv  MSA.. 


EFF  1  BR  2  BR  3  BR  4  BR   Counties  of  MSA/PMSA  within  STATE 


347 

421 

496 

620 

695 

Kanawha 

Putnam 

263 

312 

365 

451 

504 

Mineral 

286 

347 

409 

512 

575 

Cabel 1 , 

Wayne 

268 

325 

383 

481 

637 

wood 

275 

335 

392 

492 

553 

Brooke, 

Hancock 

Whee  M  ng  ,  tmv  -  OH  MSA 

NONWETROPOLITAN  COUNTIES 


269   327   386 


Barbour  , . 

Qoor>e  .  . 
Ca  1  r»oun  .  .  . 
Doddr iOg«. 
G ' I mer .... 


Gre«nbrl«r. 

Hardy  

Jackson. , . . 

Lewis  

L  oga  n  


Mar  ion   .  .  .  , 

Merce"- 

Monongal ta. 
Morgan 

Pendiaton. . 


Pocahontas 
Paieign. . . . 


Upshur 
Wetzel  . 
tfyomi ng. 


EFF  1  BP  3  BR  3  BR  4  6B 

249  3C2   356  446  498 

248  300   354  442  495 

288  337   391  508  560 

243  296   349  435  488 

265  318   386  47B  526 


228 

277 

327 

408 

456 

238 

291 

34  2 

428 

479 

288 

337 

391 

508 

560 

249 

302 

356 

446 

498 

239 

291 

342 

428 

479 

294 

357 

420 

526 

588 

234 

286 

337 

421 

472 

294 

357 

420 

526 

588 

238 

291 

342 

428 

479 

238 

291 

342 

428 

4^9 

228 

2T7 

337 

408 

458 

239 

288 

332 

414 

465 

211 

256 

300 

374 

4  20 

239 

288 

337 

421 

472 

249 

302 

356 

446 

49B 

249 

302 

355 

446 

498 

252 

305 

360 

450 

504 

;39 

289 

332 

4  14 

465 

482   540  Marshall.  Ohio 
N0NMETB0P0LIT4N  COUNTIES 
Berkei ey 

Braxton 

Clay 

Fayette 

Grant 

Hampshire 

Harr i son 

Jefferson 

L (ncoln 

Mcdowe 1 1 

Mason     

Monroe  

M'cho'as 

Pleasants 

Preston 

Rando 1 ph 

Roane 

Taylor 

Tyler 

Webster 


EFF  1  BP  2  8R  3  BP  4  BR 


238 

291 

342 

428 

479 

218 

265 

31  1 

391 

437 

248 

300 

354 

442 

495 

228 

277 

327 

408 

458 

238 

29  1 

342 

428 

4-'9 

238 

291 

342 

428 

479 

288 

337 

391 

508 

560 

238 

291 

342 

428 

479 

239 

291 

342 

428 

479 

231 

282 

331 

4  14 

465 

239 

29  1 

343 

428 

479 

239 

291 

342 

428 

479 

239 

268 

337 

421 

472 

228 

277 

327 

408 

458 

211 

256 

300 

374 

430 

294 

357 

430 

526 

588 

249 

302 

356 

446 

498 

288 

337 

391 

508 

560 

242 

296 

349 

435 

488 

21  1 

256 

300 

374 

420 

228 

277 

327 

408 

458 

211 

256 

300 

3"'4 

4  20 

Th«  FMR5  for 
the  FMR  for  a 


It  sizes  large-  tnan  4  BRs  ai-e  calculated  by  add  i  rig 
BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for 


1 5X  to  the  4  BR  FMR  for  each  extra  bedroom 
a  6  BR  unit  Is  1.30  times  the  4  BR  FMR. 


example, 
091288 


SCHEDULE  B  -  F»IR  MARKET  RENTS  FOR  EXISTING  HOUSING 


X  I  S  C  0  N  S  I  H 
METII0P01.ITtN  STATISTICAL  AREAS 

Appl«ton-09nko5n-N««nan.  WI  MSA 

Duluth.  MNWI  M^A  

Eau  Ctalro.  ■!  MSA 

ar««n  Bay.  WI  MSA. 


EFF  I  BR  3  BR  3  BR  <  BR   Counties  of  MSA/PMSA  within  STATE 


2S8 
368 


Janesvina-B«lolt.    HI   dSA 396 

Kanosna.  »!  PMSA 322 

La  Croasa.  HI  MSA 3" 

Maaison   VI  MSA 317 

Milwaukaa.  WI  PMSA 320 

MinnaapoMs-St.  Paul.  MM-WI  MSA 367 

Ratina.  WI  PMSA 301 

Sbaooyuan,  WI  USA 275 

wauasu.  WI  MSA 268 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BO  1  BB 


Adams  ... 
Barron. . . 
Buffalo. . 
Clark. . .. 
Crawford. 


Door  ... 
F lorenca. 
Forest , . . 
Green. . . , 
I  owa 


Jackaon.  .  . 
Juneau .... 
Lafay«tt«. 

L 1 nco 1 n . . . 
Mar inette. 

Menoni  1  nee . 
Oconto. . . . 

Pep  In 

Polk 

Prlca 


Rusk.  .  . 
Sawyer. 

Taylor. 


274 
260 
247 
260 
235 

246 
335 
255 
255 
246 

247 
2-'4 
346 
255 
240 

240 
235 
247 
260 
240 

340 
240 
240 
235 
386 


331  391  489  549 

317  372  466  923 

399  394  441  496 

317  372  466  523 

287  336  422  472 

296  349  43C  4S1 

287  130  432  472 

310  364  457  510 

3  10  362  460  499 

398  392  439  493 


399 


2Si  441  496 

331  391  489  549 

298  352  439  493 
310  3B4  457  510 
289  333  424  4^2 

393  344  430  462 

387  336  432  473 

299  354  44  1  496 
317  373  466  533 
292  344  430  482 


292 
292 
292 
387 
347 


344 
344 
344 
336 
406 


430 
4  30 
430 
422 
510 


482 
483 
483 
472 
573 


326 
352 
334 
326 
361 

393 
385 
387 
385 
445 

366 
333 
336 


385 
415 
382 
387 
425 

461 
453 

461 
455 
538 

431 
393 
385 


Outagamie,  Winnebago 


Eau  CI  aire 


481  538  Calumet, 

530  S83  Ooufllas 
476  534  Chippewa 
481  538  Brown 

531  595  Rock 


578  646  Kenosha 

566  634  La  Crosse 

559  644  Dane 

570  635  Milwaukee.  Ozaukee.  Washington,  Waukesha 

660  737  St  Croix 

539  604  Racine 

491  55  1  Sheboygan 

48'  538  Marathon 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Ash  1  and .  . 
Bayfield, 
Burriet  t .  . 
Columbia. 
Dodge  . . , 


Forxj  Du  Lac. 
Grant   

Green  Lake. . 
Iron  , ,  . . . . 


Jefferson. 

Kewaunee. . 
Larg I ade. . 

Mani tOWOC. 
Marquette. 


Monroe. 
one  Ida . 


Portage. . 
Richland. 


Sauk 

Shawano 

T  r  empea  1  eau . 
y 1 'as 

Washburn. . , . 


Note;  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  caici 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BP  FMR. 


lated  by  adding  15% 
and  the  fmr  for  a  6 


240 

392 

344 

430 

482 

240 

292 

344 

430 

482 

340 

292 

344 

4  30 

482 

350 

303 

357 

446 

500 

250 

302 

357 

446 

500 

260 

317 

3'3 

466 

523 

294 

355 

403 

502 

549 

246 

298 

363 

439 

493 

366 

326 

385 

481 

538 

240 

293 

344 

430 

482 

286 

347 

408 

510 

573 

246 

396 

349 

430 

481 

255 

310 

364 

457 

510 

346 

296 

349 

4  30 

48  1 

240 

393 

344 

4  30 

482 

247 

299 

354 

441 

496 

255 

310 

364 

457 

510 

247 

299 

354 

441 

496 

274 

331 

391 

489 

549 

246 

398 

353 

439 

493 

273 

332 

391 

488 

54' 

240 

292 

344 

4  30 

483 

247 

299 

354 

441 

496 

255 

310 

364 

457 

610 

240 

293 

344 

430 

483 

for 

each 

e«tra 

bedroom. 

times  the 

4  BR 

fMR. 

5C 


exampi e . 
091288 


SCHEDULE  B  -  FAIR  MAPKET  RENTS  fOR  E  "  I  S  T  I  "^G  MOUSING 

WISCONSIN      contirxje<3 

NONMETROPOLlTAN  COUNTIES    EM  1  B«  2  BR  3  BR  4  BR 

•  aupaca. 240   292   344   430   4B2 

wood   274   331   39  1   489   549 

W  V  0  «  I  N  G 

METROPOLITAN  STATISTICAL  AREAS  EFF 

Ca9D«r  .  WV  MS*      .    ,         394 

Ch«yenre.  WV  MSA        326 

^<0^4METROPOLI  lA^*  COUNTIES    £FF   1  SB  2  B»  3  BR  4  BR 

*'D8n/ 252  310  366  45T  507 

CBnipC>«I  I 252  310  366  457  507 

Convef-se 252  3I0  366  457  507 

Fremont 252  310  366  457  507 

Hot  Springs 259  315  372  462  518 

Lincoln 252  3'0  366  457  50^ 

Park 259  315  372  462  518 

Sh«p  tdan 349  427  502  626  705 

Sweet  *at«r 252  3  10  366  457  507 

U'nta  252  310  366  457  507 

was  ton 259   315   372   462   518 

GUAM 

WNMETBCPQLITAN    COUNTIES  EfF     1     BR    2    BR    3    BR    4    BR 

^uam  d1i        494        584        73C       821 

PUERTO         RICO 

METROPOLITAN  STATISTICAL  AREAS  EFF 

Aguad'lla   PP  MSA   225 

Arectbc   PR  MSA 330 

Caguas  ,  PR  PMSA 275 

Mayagijer  .  PR  MS* 225 

Ponce  ,  PR  MSA 320 

Sa-i  Juan ,  PR  PMSA  320 


NONMETRDPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 
wausnara 240  292   344   430  482 


t  BR  2  BR  3  BR  4  BR  Count  lea  of  MSA/PMSA  withfn  STATE 

4S0   563   705   790   Natrona 
394   467   586   654   Larafnie 

NONMETRDPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  8R  4  BR 

Big  Morn 259  315  3"2  462  518 

Carbon 252  310  366  457  507 

Croow 252  315  372  462  518 

Gosnen   252  310  366  457  607 

Johnson 252  310  366  457  507 

NioBrara 252  310  366  457  507 

P'atte 252  310  366  457  507 

Sublette 252  310  366  457  507 

Teton   332  399  472  592  665 

Washakie 259  315  372  462  518 


NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BH  4 


275 

325 

405 

455 

400 

470 

590 

660 

330 

390 

4  90 

545 

275 

325 

405 

455 

390 

460 

575 

645 

BR  2  BR  3  BR  4  BR   Counties  of  M5A/PMSA  wthin  STATE 


Aguada.  AguadlMa.  Isabeia.  Moca 
Aredbo.  Camuy.  Hattllo.  Ouebradiilaa 
Caguas ,  Cayey .  C idra .  Gurabo,  San  Lorenzo 
Ana SCO ,  Cabo  Rojo ,  Morm igueros .  Ma  yaguez .  San 
Juana  Diaz ,  Ponce 


575   64  5   Bayamon .  Sarcel oneta .  Canovanas ,  Caro  H  na ,  Catano 

Corozal.  Dorado.  Fajardo,  Florida.  Guaynabo.  Humacao 
Juncos .  Las  Piedras,  Loiza.  Luqu  n lo.  Manat 1 ,  Naranj 1  to 
R10  Grande.  San  Juan,  Tea  *lta,  Toa  Baja,  Trujlllo  Alto 
Vega  A  1 ta .  Vega  Baj  a 


Note   The  FMRS  'or  unit  sizes  larger  than  4  BRs  are  calculated  Cy  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.   For  example. 
the  FMR  for  a  S  BR  unit  is  1.15  tifnes  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  !s  1.30  times  the  4  BR  FMR.  091288' 


SCHEDULE  B  -  FAJR  MAQKE^  SENT5  fqR  EXISTING  HOUSING 
PUERTO    RICO   continued 
NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BP  4  BR 


Adjuntas 

A  ttjon  I  to 
Barr8'-«3u  '  *.  a  9  . 

C  <  a  I  85     .  .  , 
Comarlo 

Guantca 

Guayant ) la. . . 

Lajas 

Las  Marlaa. . . 
Maunabo 

NaguabO 

Pat n las 

R 1 neon 

Salinas 

Santa  Isabel . 

Vieques 

YatHjcoa 


2<5 

365 

310 

390 

435 

315 

265 

310 

390 

436 

215 

265 

310 

390 

435 

215 

265 

310 

390 

435 

215 

265 

310 

390 

4  35 

315 

265 

310 

390 

435 

215 

265 

310 

390 

435 

215 

265 

310 

390 

4  35 

215 

265 

310 

390 

439 

215 

365 

310 

390 

435 

215 

265 

310 

390 

435 

215 

265 

310 

390 

435 

215 

265 

310 

390 

435 

215 

265 

310 

390 

4  35 

315 

265 

310 

390 

435 

215 

265 

310 

390 

435 

215 

265 

310 

390 

435 

NONMETROOOLITAN  COUNTIES 
Aguas  Buenas 

*rroyO 

C»lba 

Coamo 

Culebra 

Guayama 

Jayuya 

Lares 

«ar1c«o 

Morovis 

OroCOVls 

Penuel as    

Sabana  Graoda 

San  SeDast Ian 

Utuado 

VII lalba 

Yauco 


Efr  t  BR  2  BR  3  BR  4  BR 


215 
215 

215 
215 

215 


215 
215 
216 
215 


215 
215 


215 
215 


265  310  390  435 

265  310  390  435 

265  310  390  435 

265  310  390  435 

265  310  390  435 

265  310  390  435 

265  310  390  435 

266  3  10  390  435 
265  310  390  435 
265  310  390  435 


265 
265 
265 
265 
265 

265 

265 


310  390  435 

310  390  435 

3-0  390  435 

310  390  435 

310  390  435 


310 
310 


390 

390 


435 
435 


e. 


VIRGIN 


ISLANDS 


NONMETacPOL I  TAN  CCUN'IES 


Char ) o*  ta  Ama 1  i 
St   TuoTas  . , . . 


B»  3  e»  4  BR 


420   510   600   750   840 
420   510   600   750   840 


VCNMETOOPOL  I''AN  COUNTIES 
St.  Crotx 


Eft"  ^  BB  :  BE  3  ER  4  BH 
S^-S   455   535   669   749 


Ti-e  CMRS  for 
the  FMP 


't  stze?  is'-ge'" 
a  5  BR  unl  t  's  1  .  ' 


"laa  t-ie  4Be  fub  . 


tea  by  acld'-^g  1 5%  to  the  4  BR  FMR  for  ea 
a  the  FMR  for  a  6  BR  unit  ts  1.30  times 


tra  DedroOT . 
BR  FMR. 


examD' e , 
091288 


SCHEDULE  D  -  FAIR  MARKET  RENTS  FOR  MANUfACTURED  HOME  SPACES  (SECTION  8  EXISTING  HOUSING  PROGRAM) 
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NON  METRO  STA'E   ALABfiMA 


SINGLE 
WIDE  SPACE 


DOUBLE 
WIDE  SPACE 


MSA:  Annlston.  AL 

MSA  ■  Sirwtrtgham,  AL 

MSA ■  Columbus .  GA- AL 

M4A  :  DcSthan,  AL 

MSA  flor«nc«.  al 

>»5*   Hvjnt  Sv'  1  I  e  ,  AL 

MSA   Moc  Me.  Aw 

t*5*    »*Or-t(JOr«»'-,  .  Al 

MSA   '"use*  lOOifl  *L 

fCEP^ION  COUNT*  LIM|$-0NE 

EXCIPTION  COUNTV  MARSHALL 


70 

71 

M 

109 

90 

99 

•B 

7« 

7» 

•« 

TO 

79 

M 

109 

T9 

*B 

T» 

i« 

•2 

108 

■  1 

■9 

•  1 

■9 

I 


NON  METBO  STATE   ALASKA 


MCEP-: 


aq«   AK 


NCN  WE'OO  STA'E   iR:23NA 


NON  l«£'03  S'^ATE   A(»KANS*5 


19a 

173 

193 
193 

•« 

133 

194 
•8 

199 

134 

MSA   f«y«t*e-i''e-5D'"''"gc3a'e   Aa 

M^A    f  o-  •   S*^  M^  ,   AO-OK 

MSA    LMtle  •OC-  -No-- T-  L'tt-e  CCC- 

MSA   Mer»o^*«  ,  TS- A«-M^ 

MSA   P(o«  8 luf f  .  AS 

MSA   TeKarkanft,  Ti-Texa'-ka'"*,  fiP 
l«CtfTtON  COUNTT   lENTON 
fiCEPTiCN  CfjUNTy   LITTLE  RIVEC 

NON  ME''BO  S'ATE   CALIFORNIA 

PUSA  A'-fl-'B  ■■B- 5a"t  8  A->a,   CA 

MSA  a«h«'-S^  'e'  a    CA 

MSA  C^'CO.      CA 

MSA  '''•Sno    CA 

•  MSA  L0»  A'-ig«  i  «»- LO-^g  SpaC^   CA 

MSA  M«rc*d    CA 

MSA  Moa«sto ,  CA 

PMSA  Oak  t  and .  C A 


93 

99 

96 

39 

•8 

99 

91 

91 

39 

30 

109 

121 

93 

9B 

98 

99 

190 

197 

3!7 

357 

141 

316 

150 

197 

2'e 

1*3 

1  7i 

291 

150 

197 

221 

34: 

3a6 

331 

NOTE   TO  IDENTI»V  COUNTIES  (AND  NEW  ENGLAND  TjwNSl  IN  EAC 


SfE  SCHEDULE  E 


SCHEDULE  0  -  fAlR    MARKET  SLnTS  FOR  MANUFACTURED  HOME  SPACES  (SECTION  8  EAISTING  hOuSIM:;  PROGRAM) 


PMSA  0«n8'-d' we'^t  j-8  .  C4 

MS*  R.»ddlng,  C* 

PMS*  R  vers 'de- San  Bernardino, 

MS*  Sacramento.  CA 

MSA  :  Sal  1  nas  -Seas  i  de-Mo'^te'-ey  , 

MSA  San  D < ego .  C» 

PMSA  San  Francisco.  CA 

PMSA  San  Jose,  CA 

MSA  Santa  Barbara-Senta  Mnr'a- 

PMS*  Santa  Cruz .  CA 

PMSA  Santa  Rosa -Pet a ' uma .  C* 

MSA  Stocttton.  CA 

PMSA  va' ie]o-Fai rf ie id -Napa .  CA 

MSA  vtsaMa-Tulare-PortePvUli 

MSA  Yuca  City.  CA 
EXCEPTION  COUNT*   SAN  LUIS  061 


SINGl! 

OOUBl-E 

WIDf  SPACE 

•IDE  SPACE 

223 

336 

tso 

197 

1«T 

242 

173 

306 

315 

370 

359 

383 

363 

343 

313 

365 

177 

270 

339 

286 

239 

275 

324 

242 

338 

272 

150 

197 

ISO 

197 

309 

343 

NON  METRO  STATE   COLDRADC 


PMS*   Bou'der -Longr"ont .  CO 

MSA   Co'oracto  Sp 

r  1  rtgs .  CO 

PMSA   Denver.  CO 

MSA   For 

Col ' -n 

s  -Loveland, 

MSA   Gr»e'e/.  CO 

MSA   PuetjlO.  CO 

E'CEPTION 

COUN-'r 

ALAMOSA 

E'CEPTION 

COUN-^r 

ARCHULETA 

EXCEPTION 

COUNTY 

BACA 

EXCEPTION 

COUNTY 

BENT 

EXCEPTION 

COUNT f 

CHAFFEE 

EXCEPTION 

COUNTY 

CHEYENNE 

EXCEPTION 

COUNTY 

CLEAR  CREEK 

E'CEPTION 

COUNTY 

CONEJOS 

EXCEPTION 

COUNTY 

COSTILLA 

E^CEP''  ION 

COUNTY 

CROWLEY 

E  'CEPTION 

COUNTY 

CUSTER 

EXCEPTION 

COUNTY ■ 

DELTA 

EXCEPTION 

COUNTY 

DELOPES 

EitCEPTION 

COUNTY 

EAGLE 

EXCEPTION 

COUNTY 

ELBERT 

EXCEPTION 

COUNTv 

FREMONT 

EXCEPTION 

COUNTY 

GARFIELD 

EXCEPTION 

COUNTY 

GILPIN 

Ex,CEPTION 

COUNTY 

GRAND 

EUCEPTION 

COUNTY 

GUNNISON 

EXCEPTION 

COUN-'r 

HINSOALE 

223 

343 

141 

159 

253 

273 

134 

150 

134 

150 

134 

150 

113 

134 

134 

ISO 

112 

134 

113 

134 

134 

ISO 

113 

134 

134 

ISO 

113 

134 

113 

134 

113 

134 

134 

150 

134 

ISO 

134 

150 

7  16 

342 

112 

134 

134 

150 

216 

242 

164 

189 

134 

150 

134 

150 

134 

150 

TO  IDENTIFY  C0UN'':ES  (AND 


DtfNS  )  IS  EACH  MSA,  SEE  SCHEDULE  B 


SCHEDULE  D 


40-ET  BEN'S  FOO  MANUFACTURED  KOME  SPACES  (SECTION  8  EXISTING  HOUSING  PROGRAM) 


exception 
exception 

Exception 
except  ion 
exception 
exception 
Exception 
exception 
exception 
exception 
exception 
exception 
exception 
exception 
exception 
exception 
e  x  c  e  p  t i  on 
exception 
exception 
exception 
exception 
exception 
exception 
exception 
exception 
exception 
exception 
exception 
exception 
exception 
exception 
exception 


COUNTY 
COUNTY 
COUNT r 
CGUNTY 
COUNT V 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 


MUECf *N0 

JACKSON 

KIOWA 

KIT  CARSON 

LAKE 

LA  PLA-A 

LAS  ANIMAS 

LINCOLN 

LOGAN 

MESA 

MINERAL 

MOFf AT 

MONTEZUMA 

MONTROSE 

MORGAN 

OTERO 

OURAY 

PAPK 

PHILL IPS 

PITKIN 

PROWEPS 

RIO  BLANCO 

RIO  QRANOE 

ROUTT 

SAGUACHE 

SAN  JUAN 

SAN  MIGUEL 

SEDGWICK 

SLWMI  T 

TELLER 

WASHINGTON 

YUMA 


SINGLE 

DOUBLE 

WIDE  SPACE 

MIDE  SPACE 

112 

134 

134 

ISO 

112  . 

134 

112 

134 

134 

ISO 

134 

1M 

112 

1*4 

112 

134 

112 

114 

134 

100 

112 

134 

2ia 

243 

114 

ISO 

134 

ISO 

112 

134 

112 

134 

134 

150 

194 

ISO 

112 

134 

J16 

242 

112 

134 

216 

242 

1  12 

134 

216 

242 

1  12 

134 

134 

ISO 

134 

150 

1  12 

134 

216 

242 

1  12 

134 

112 

134 

1  12 

134 

NON  METRO  STATE   COW^ECTICUT 

PMSA  Br idgeport -mi l ford,  CT 

PM5A  Brtstol .  CT 

PMSA  Oaribury ,     CT 

PMSA  Hsr tf ord.  CT 

PMSA  MlddtBtOwri.  CT 

PM^A  N«tf  Br  1 ta  'n.  ;t 

MSA  N«w  M8v«n-Mer  a«n .     CT 

MSA  N«w  Lorxlon-No  ^  *  cr, ,     CT-PI 

PMSA  Norwalh.  CT 

PMSA  Stamford,  CT 

MSA  WatertHjry .  CT 

NOTE.  TO  IDEMTIfY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA,  SEE  SCHEDULE  6 


186 

186 

143 

143 

142 

142 

156 

156 

156 

156 

156 

156 

140 

140 

133 

133 

115 

175 

175 

175 

B. 

SO 


< 


e. 


90 

e. 
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NON  METRO  STATE   DELAWARE 

Pits*:  Wtlmlngton.  DE-NJ-MD 
NON  METRO  STATE   DIST.  OF  COLUMBIA 
MSA   Washington.  DC-MD-V* 

K*ON  MfTOO  STATE   FLORIDA 


MS* 
MSA 

PM5A 
MSA 
MSA 
MSA 
MSA 
MSA 
MSA 


B'-Bdenton .  FL 

Os,ton«  Beacn.  FL 

^ort  LauOerdaie-Ho'i ywood- Pompano  Beach,  f L 

Fort  M/«ra-Cape  Coral.  FL 

Fort  PiercB.     FL 

Fort  Wa' ton  Beach,  fl 


nesv  I  1  1 


FL 
.  F  L 


-Palm  Bay.  FL 


Jack  sonv 
Lahalana-W'nte 

MSA   Melbourne- T  »  t u 
DMSA   Miami -Hta'eah,  FL 

MSA   Napl es .  FL 

MSA   Oca'a.  Fl 

MSA   O'-  1  anoo.  F  l 

MSA   Panama  City.  FL 

MSA   Pansaco ' a  ,  FL 

MSA   Sarasota  .  fl 

MSA   Tai lahassee.  FL 

MSA       Tamoa-St.    Pe  tcsburg-Clearwa  ter  ,    FL 

MSA   West  Palm  Beacn-Boca  Raton-Delra/  Beach 
EXCEPTION  COUNTV   BAKER 
EXCEPTION  COUNTY   COLUMBIA 
EXCEPTION  COUNTV   WAKULLA 


SINGLE 
WIDE  SPACE 

DOUBLE 
WIDE  SPACE 

6a 

6S 

t2S 

128 

N/« 

N/A 

172 

172 

108 
173 


1  13 

79 
1  '3 
1  A3 

76 


121 
108 
173 

113 


1  13 

78 
1  13 
143 

69 


NON  METRO  STATE   GEORGIA 

MS*   Albany.  GA 
MSA   Athens.  GA 

MSA   Atlanta.  GA 
MSA   Augusta .  GA-SC 
MSA   Chattnnooga .  TN-GA 
MSA   Columb«JB  .  GA-AL 
MSA   Macon -Warner  Rob  *  '^s 
MSA   Savannah.  GA 
EXCEPTION  COUNTY   BRYAN 
EXCEPTION  COUNTY   TWIGGS 


57 
6  1 
105 


NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  tq^KjS)  j^  EACH  MSA.  SEE  SCMEDUL  f 


SCHtDULC  D  -  FAiO  MARKET  PENTS  FOR  MANUFACTURED  HOME  SPACES  (SECTION  8  EXISTING  HOUSING  PROGRAM) 


NON  METRO  STATE:  HAWAII 

MSA   Honolulu.  MI 
NON  METRO  STATE:  IDAHO 

MSA:  Boise  Ctty,  ID 
NON  METRO  STATE:  ILLINOIS 

PMSA  Aurora-Elgin.  IL 

MSA  Bl  oomfngton-Sksrmal  .  IL 

MSA  criampa  1  gn- ur  tana -Rant  oul  ,  IL 

PMSA  c^ 'cago.  IL 

MS*  Davenport  Poci-  IslarxJMoHna.  lA-IL 

MSA  Decatur,  i  ■_ 

PMSA  jc  let  .  IL 

MS*  Ka-^kakee.  IL 

PMSA  Lak'S  County.  IL 

MSA  Pecria.  IL 

MS*  Rockf ord.  IL 

MSA  St   Louis,  MO-IL 

MS*  Springfield.  IL 


SINGLE 

DOUBLE 

WIDE  SPACE 

VIDE  SPACE 

N/A 

N/A 

N/A 

N/A 

n2 

1)2 

120 

140 

)0€ 

114 

207 

223 

119 

119 

97 

97 

219 

234 

131 

137 

131 

131 

219 

234 

95 

95 

207 

223 

177 

194 

174 

185 

99 

115 

1  14 

121 

MSA 

AnOerson.   ; 

N 

MS4 

e  i  oomi ngton 

,   IN 

PMSA 

C 1 nc inna t  1  . 

OH-KY-IN 

MS* 

E  ikhart -Gosrven,  IN 

MSA 

f va"5vi lie, 

IN-KY 

MS* 
PMSA 

pQi-t  Wayne, 
Ga--  ,  -Mammon 

IN 

d.   IN 

MS* 

Ind 'anapo' \ 

S  ,   IN 

MS* 

KOkomo.   IN 

MSA 

LafB/ette-west  lafa^e 

MSA 
MS* 

L  ou  1  5  V  1  n  e  . 
MijnciO.   IN 

KV-IN 

MSA 

Sootn  Bend- 

Mis^awaks . 

MS* 

Terra  Hauta 

.   IN 

E'CEPTION  COUNTy 

*CAMS 

EXCEPTION  COUNTv 

BLACK FOPD 

E'CfPTION  C3UNTY 

GIBSON 

E  I  -  £  P 

*ION  COUNTY 

GRANT 

EXCEPTION  COUNTy 
EXCEPTION  COUNTY 

HENR- 
J*r 

65 

65 

61 

61 

1  14 

119 

64 

84 

77 

82 

72 

97 

106 

!22 

91 

104 

8d 

96 

78 

1  15 

82 

90 

62 

70 

96 

101 

61 

76 

58 

76 

66 

76 

60 

76 

66 

76 

66 

76 

66 

76 

NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEK  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE  B 


SCHEDULE  0  -  f»IR  MARKET  BENTS  FOR  MANUFACTURED  HOME  SPACES  (SECTION  S  EXISTING  HOUSING  PROGRAM) 


EXCEPTION  COUNTY:  MARSHALL 

EXCEPTION  COUNTY.  RANDOLPH 

EXCEPTION  COUNTY:  SULLIVAN 

EXCEPTION  COUNTY:  VERMILLION 

EXCEPTION  COUNTY:  BAYNE 

EXCEPTION  COUNTY  WELLS 


SINGLE 

DOUBLE 

WIDE  SPACE 

WIDE  SPACE 

74 

78 

S6 

76 

59 

71 

59 

71 

66 

76 

58 

76 

I 


NO^j  MF'^-: 


CW* 


m';a 

Ceda'-  Pbc'T^   M 

MSA 

Davenpc- 1  -Poc»"  1  s  "  ai-<r)*Mol  Ine 

m;* 

Ces  Moines ,  r* 

MSA 

C'jbuQu©,  I A 

MS  4 

lo-a  ci  t,.,  lA 

MSA 

Oiiaha  ,  NE  I A 

MSA 

5  iou«  CI  t /.  I A-NE 

M54 

Waterloo-Cedar  fa'la.  I* 

104 

121 

131 

137 

112 

119 

104 

129 

104 

119 

98 

114 

101 

101 

104 

121 

NON  METOa  STATE'  KANSAS 


MSA 

MSA 


Kansas 

LawrQp. 

Topeka 


City.  MO-KS 
:e,  KS 


K5 

MS*   X'Cntta.  KS 
E»CfPTION  COUNTY   JFfFERSON 

e;'CEPtion  county  OSAGE 


97 

119 

S2 

94 

80 

91 

94 

100 

77 

88 

77 

88 

NON  METRO  STATE   KENTUCKY 


PMSA:  Cincinnati.  OM-KV-IN 

MSA  Cfarksvt 1 1e-Hopklnsvi 'le.  TN-I 

MSA  Eva'->svi  Mo.  IN-KY 

MSA  K*jnt  'rygton- AsMand.  WV-KV-QH 

MSA  Le< ington- Fayette.  KY 

MSA  Loulsvl  ne.  KY-IN 

MSA  Owenscioro.  K¥ 

NQN  METRO  ^TiTf   LOUISIANA 


1  14 

119 

76 

84 

74 

80 

84 

84 

92 

106 

90 

87 

OS 

03 


MSA  A  1  ei'S'^d'-  -a  .  L  A  '8 

MSA  Baton  Oouge .  lA  9^ 

MSA  MO'j'na- Th 'Dods  ■>- ,  s.  A  77 

MSA  La'ayette ,  l A  B4 

MSA  Lake  Char-ie?,  LA  90 

MSA  Monroe,  LA  78 

MSA  New  D'-leans,  LA  96 

NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE  B 


SCHCDULE  D   ■  FAIR  l«A8KET  BEN'S  FOB  MANUF  »C  TURED  HOME  SPACES  (SLCTION  8  E  >  I  S  T  I '^  M0'JSI'«  PROGRAM) 


MS*   Sr»r«v»port  .  LA 

EXCEPTION  COUNTY   GRANT 
EXCEPTION  COUNTT   WEBS^EB 

NON    liCTffO    STATE       MAIME 

MS* :  Bangor .  « 

Its*  L»«1»ton-*ot>jrn ,  ME 

mSA  Portland.  ME 

■5*  Por  t«»outh-Dov«r-Rocrt«sTa'- . 

NON  METRO  ST*TE   MARYL*NO 


SINGLE 

ilOE  SPACE 


DOUBLE 
CI     SPACE 


117 

146 

97 

97 

158 

180 

1J7 

146 

MS*   B»l t1«or«. 

MS*  Cumtfr  1  mna  . 

MS*   Hagarstown. 

MS*  Waahtngton. 
PMS*  Wl iMlngton. 
EXCEPTION  COUNTY 


OC-MD-V* 
DE-NJ-IC 
ST  H*RVS 


NON  METRO  STATE   MASSACHUSETTS 


PMS* 

Boston.  H* 

PMSA 

Brockton.  MA 

PMS  A 

Fa  11  ft  war.  MA-RI 

MS* 

El  tchtxjrg-Laonlnttar  .  M* 

PMS* 

Lawr»oca  -  Kavarh  in,  ma  -  nh 

PMS* 

LowaM.  MA-»*4 

MSA 

Naw  Badford.  ma 

MiSA 

PaMtuckat-Woonaocka? -At t laboro,  01 -MA 

MSA 

PtttBflaid.  MA 

PMS* 

Salaw-OIoocaatar .  MA 

MS* 

Spr 1 ngf laid.  MA 

MS* 

worcaatar,  ma 

NON  METRO  STATE:  MICHIGAN 

PMS*  *nn  ArtxJP.  MI 

MSA  Battia  Cra«k.  MI 

MSA  Bvnton  Harbor,  MI 

PMSA  Oatrolt.  MI 

MSA  f 1 Int .  MI 

MSA  Grand  Rapids.  Mt 

MS*  Jackson.  MI 

MS*  Kalamazoo.  Ml 

MS*  Lanalng-Eaat  Lansing.  MT 


187 

187 

122 

122 

154 

1^4 

172 

172 

128 

138 

167 

167 

97 

97 

1  16 

1  16 

141 

151 

14  1 

15  1 

134 

134 

133 

133 

144 

144 

149 

161 

1  14 

1  14 

100 

100 

161 

172 

139 

139 

104 

1  13 

1  14 

1  14 

120 

123 

134 

155 

NOTE   TO  IDENTIFT  COUNTIES  UNO  NEB  ENGUND  TD»NS>  IN  EACH  MS*  ,  SEE  SCHEDULE  B 


SCHECMJtE  D 


fAiC  MARKET  RENTS  FOR  MANUFACTURED  HOME  SPACES  (SECTION  8  EXISTING  MOUSING  PROGRAM) 


MS* 


us- ego 


MI 


MS4  Sag'naw  -Bay 
EXCEPTION  COUNTY 
E^CEPTON  COUNTY 
EXCEPTION  COUNTY 
tKCEPTION  COUNTY 
EXCEPTION  COUNTY 


C  1  ty-Mldiand. 

SARRv 

IONIA 

OCEANA 

SHUwAS^f  F 

VAN  BoKEN 


NON  Mf-00  STATE   MINNESOTA 


MSA 
MSA 
MSA 
MSA 
MSA 


0  ^j  1  U  r  t-i  .   MN  -  W  1 

'■'■go -Moor  he  ad  . 
MlrMT««pol  is-St  . 
Oocnestep,    mn 
5t,    Cloud.    «N 


NO  MN 

Pau! ,  MN  tfl 


EXCEPTION  COUNTY   POLK 

NON  METRO  STATE   MISSISSIPPI 

MSA   B  <  loK  I  -Qui  f  po'-t  ,  MS 
MSA   Jac*(80n  .  MS 
MSA   M»f»phlB,  TN-AR-MS 
MSA   Pascagoula.  MS 
EXCEPTION  COUNTY   STONE 

NON  METRO  STATE   MISSOURI 


MSA 
MSA 
MSA 
MSA 
MSA 
MSA 


Columbia,  MO 
Jopl in.  MO 
Kansas  City.  MO 
St.  Joseph,  MO 
St.  Lou 
Spr1r>Qf  1«!d 


K 


EXCEPTION  COUNTY   ANDREW 
NON  METRO  STATE:  MONTANA 


SINGLE 

DOUBLE 

WIDE  SP»CE 

WIDE  SPACE 

104 

106 

121 

121 

94 

109 

114 

127 

100 

102 

133 

133 

114 

119 

•a 


84 

9S 

139 

MS 

1«4 

194 

118 

MS 

104 

104 

12S 

142 

T9 

92 

•  1 

109 

•9 

ia« 

•1 

91 

W 

91 

n 

99 

•4 

71 

•1 

99 

•4 

71 

t» 

119 

•4 

101 

99 

119 

9« 

72 

99 

99 

I 

B 


MSA  sniinoB 
MSA  oraat  Falls 
EXCEPTION  COUNTY 
EXCEPTION  COUNTY 
EXCEPTION  COUNTY 
EXCEPTION  COUNTY 
EXCEPTION  COUNTY 
EXCEPTION  COUNTY 
EXCEPTION  COUNTY 


MT 


MT 
BEAVERHEAD 
81 G  MOON 
BLAINE 
BROADWATER 
CARBON 
CARTER 
CHOUTEAU 


167 

1S6 

141 

159 

134 

150 

134 

150 

96 

112 

134 

150 

134 

150 

96 

112 

96 

112 

NOTE   TO  IDEMTIFr  COUNTIES  (4N0  NEW  ENGLtNO  TOWNS)  IN  F«CM  M5» ,  SEE  SCMEDUIE  B 


SCHCOULC    0     -     f*iiJ    MABKEt     RENTS     FOO    MAI*jF  ACTuRED    HOME     SPACES     (SECTION    3     lUl^^lNQ    HOUSING 


EXCEPT  I  ON 

EXCEPTION 
EXCEPT  I  ON 

exception 
exception 
Exception 
sxception 

EXCfPTIGN 

ej-ception 

E "Cf PT  roN 

EXCEPTION 
E;'CEPTION 
EXCEPTION 
E^'CEPTION 
E ' C  E  P  T 1  ON 

exception 
except  ion 
exception 
exception 
e  x  c  e  p  t i  on 
Exception 
Exception 
cxceptiow 
exception 
exception 
exception 

ExCfPTION 
EXCEPTION 
E  X  C  E  P  T I  ON 
EXCEPTION 
E  X  C  E  P  T I  ON 
EXCEPTION 
EXCEPTION 
E  X  C  E  P  T I ON 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPT  ION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 


COUNT  i 
COUNT* 
COUNT  V 
COUNT T 
COUNT y 
COUNTy 
COUNT y 
COUNT  T 
COUNT  r 
COUNT - 
COUNTY 
COUNT r 
COUNTY 
COUNT* 
COUNTY 
COUN^' 
COUNT  V 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 


CjSTEH 

DANIELS 

DAWSON 

DEER  LODGE 

FALLON 

FERGUS 

FLATMEAO 

GALLATIN 

GARFIELD 

Gl  ACIER 

GOLDEN  VALLE 

GRANITE 

HILL 

JEFFERSON 

JUOI TH  BASIN 

LAKE 

LEWI S*  CL AR« 

LIBERTY 

LINCOLN 

MCCONE 

MADISON 

MEAGWER 

MINERAL 

MISSOULA 

MUSSELSHELL 

PARK 

PETROLEUM 

PHILLIPS 

PONDERA 

POWDER  RIVER 

POWELL 

P8AIRIE 

RAVALLI 

RICHLAND 

OOOSEVELT 

ROSEBUD 

5AN0ERS 

SHERIDAN 

SILVER  BOW 

STILLWATER 

SWEET  GOASS 

TETON 

TOOLE 

TREASURE 

VALLEY 

WHEATLAND 


EIIS'IW  MOUSING 

»PCGR*M) 

SINGLE 

DOUBLE 

WIDE  S04CE    WIDE 

SP»C£ 

134 

ISO 

96 

112 

134 

ISO 

134 

ISO 

96 

112 

96 

112 

134 

ISO 

134 

150 

gs 

112 

9t 

112 

M 

112 

134 

190 

W 

IIS 

134 

150 

96 

112 

134 

150 

134 

160 

«$ 

112 

134 

ISO 

9« 

112 

1*4 

ISO 

U4 

ISO 

114 

ISO 

134 

ISO 

134 

ISO 

134 

150 

»« 

112 

»e 

112 

96 

1  12 

(34 

15C 

134 

150 

96 

112 

134 

150 

96 

112 

96 

112 

134 

ISO 

'34 

150 

96 

113 

'50 
1  'J 


a. 
S3 


TG  IDEN'IEt  COUNIIES  (  ANO  *JEW  ESGLINO  Tn»(^5  ]  i^  E4Ch 


«5A   SEE  SCHEOuLE  B 


5CHEDULF  C 


FAIB  MABKET  REN"fS  f  OB    MAKAJF  AC  TUC  E  C  MOWf  SPA-ES  fSEdlON  8  E  I  I  S  M  NfG  HOUSING  PPOGRAM) 


EXCEPTION  COUNTY 
EXCEPTION  COUNTY 


•IBAU" 

VL  ST-NT-PK 


»^CN    METOO  STATE   NEBRASKA 

»$A   L'ncoln.  NE 

MSA       OmaltA  .     Nl'lA 

MS*        S'fXJK     City        lA    NE 

NON    ME'-RO    STATE        NEVADA 

WSA      Las    Vvgas.    NV 
MSA       R»rx> ,     NV 

HON  METRO  STATE   NEW  HAMPSHIPE 

P«5A  L«wi-«r»c«-Hav«rl-in  1  .  MA-NH 

PMSA  Lowal ) .  MA-NH 

MSA  l*anch«8t«r  ,  NW 

PMSA  Has^yua.     NH 

MSA  Portsmouth -Do  ver-Rcx:he8t«r  ,  NH-ME 

NON  METRO  STATE   NEW  JERSEY 


MSA  :     Al  l«ntown-B»thleMetii. 


-Nd 


MSA  Atlantic  Ct ty.  NJ 

PMSA  B«rg«n-Pa88a1c .  NJ 

PMSA  J«raBy  City.  NJ 

PMSA  MKWIasax-Soflwrset -MuntercJon,     NJ 

PM$A  Monmouth-Ocean.    Nj 

PMSA  Newark.     NJ 

PMSA  PhilacJeiDhia,    PA-Nj 

PMSA  Tr»ntOn.     NJ 

PMS*  Vln«lanc)-MH  1  v1  n»-Br  idgeton.  NJ 

PMSA  Wlimtngton.  DE-NJ-MD 

NON  METRO  STATE:  NEW  MEXICO 

MSA       Las    Crucas .     NM 
MSA       A  tbuquertjua  ,     NM 
MSA      Santa    F«,    nm 

EXCEPTION  COUNTY   SANOOVAL 

NON  METRO  STATE   NEW  rORK 

MS*   A ibany-SchanectaOv-Troy .  NV 
NOTE.  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA,   SEE 


5P«Ct 

WIDE 

SPtCE 

96 
134 

lis 

ISO 

M 

102 

113 
98 

101 

119 
114 
101 

106 
137 
171 


250 
250 


14  1 

151 

14  1 

151 

131 

143 

161 

161 

127 

145 

J46 

247 

2  39 

239 

280 

280 

215 

259 

231 

239 

201 

201 

177 

177 

156 

156 

128 

128 

1  15 
130 

1  '5 
120 

137 

171 


SCHEDULE  B 


SCHEDULE  D  -  FAIR  MARKET  RENTS  FOR  MANUFACTURED  HOME  SPACES  (SECTION  8  EXISTING  HOUSING  PROGRAM) 


MSA 

PMSA 

MSA 

MSA 

PMSA 

PMSA 

PMS* 

PMSA 

MSA 

MSA 

MSA 

MSA 


Binghamton,  NY 
Buffalo,  NV 

E 1m1ra .  NV 
Glens  Fai Is.  NY 
Nassau-Suffolk,  NY 
Sew  vc-i.  .  NY 
N'agara  FaM»,  NY 

C-eriga    County,     NY 
pQug'^keacB  *  e  , 


NV 


Ut 


"•cuse , 

-  Rom* . 


EXCEPTION  COUNTY   WESTCHESTEP 


NON  METRO  STATE:  NORTH  CAROLINA 


»S«: 

A-jh^vl  Ite.  NC 

»S» 

8ur  1  (r.gton,  NC 

HS> 

Cneriotte  Gastonfa-Rock  Hn 

1.  NC-SC 

MSA 

Eayatt»y  '  n«,  NC 

MSA 

G'-««nsboro-  -tf'nston-Salem-- 

High  Point.  NC 

MSA 

Hickory.  NC 

MSA 

Jacksonvi lie.  NC 

MSA 

Ral«tg^-Durr>an-,  NC 

MSA 

Wtlmington,  KK 

f'CEO 

TJON  COUNTv   BPUNSWICK 

EXCEPTION  COUNry   CUBRITUCK 

EXCEPTION  COUNTY   MADISON 

NON  ME 

TOO  STA-'E   NCRTH  DAKOTA 

MSA 

B'5"'a'-cu  ,  NC 

MSA 

Pargo  Moorhead,  NDMN 

MSA 

Grand  Forka.  NO 

SINGLE 

DOUBLE 

WIDE  SPACE 

WIDE  SPACE 

102 

102 

123 

123 

110 

110 

137 

137 

tea 

243 

195 

195 

lie 

118 

135 

135 

177 

177 

156 

158 

127 

127 

129 

129 

231 

231 

7> 

»1 

7a 

91 

78 

91 

7B 

91 

SB 

68 

55 

68 

78 

9t 

78 

91 

64 

76 

01 

101 

64 

76 

146 

162 

129 

145 

112 

138 

NON  METRO  STATE   OHIO 


PMSA:  Akron.  OH 

MSA  .  Canton,  QH 

PMSA  Cincinnati.  OH-KY-IN 

PMSA  Cleveland,  OH 

MSA  Columbus ,  OH 

MSA  Oaj-ton-Sof-lngftold.  OH 

PMSA  Hami 1 ton-MiadlatO-n.  OH 

MSA  Hunt  tngton-Aihland.  WV-KY-OH 

MSA :  L 1  ma .  OH 


111 

1  1  1 

80 

80 

1  14 

119 

119 

119 

104 

121 

80 

ao 

NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MS*.  SEE  SCHEDULE  B 


I 

7> 


r 


SCHEDULE  D  -  FAIR  MARKET  RENTS  FOR  MANUFACTURED  HOWE  SPACES  (SECTION  8  EXISTING  HOUSING  PROGRAM) 


SINGLE 
WIDE  SPACE 


PMSA 

MS* 
MS* 
MS* 
MSA 

MSA 

MSA 


Mar-B'  te 
Parker? 
S'subef^ 
Toi»do,  0 
W^^«el  Ing. 
'oungstn 


!  )  1  e-*e  '  --tc 


lifV-OH 
OH-llW 


EXCEPTION  COUNTY 

EXCEPTION  COUNTY 

E"CEPriON  COUNTS 

EXCEPTION  COUNTY 

EXCEPTION  COUNTY 


CHAMPAIGN 
OTTAWA 
PREBLE 
PUTNAM 
VAN  WERT 


NON  METRO  STATE   OKLAHOMA 

MSA   En!d.  OK 

«SA    Fort  Sml th,   AR  OK 

MSA   Lawton.  OK 

MSA   Oklar*o«a  C  1  t ,.  .  OK 

MSA   Tulsa.  OK 
E«CEPTION  COUNTY:  LE  FLORE 
EXCEPTION  COUNTY.  MAYES 

NON  METRO  STATE   OREGON 


34 

76 


DOUBLE 
WIDE    SPACE 


78 

78 

131 

177 

80 

80 

98 

98 

75 

78 

100 

134 

75 

75 

81 

81 

81 

81 

76 

82 

76 

85 

91 
37 

s: 


2 
o 


MSA  Cuoen^-Spr  logf  i  a  !  c3 

MSA  Medf ord,      OR 

PMSA  Port  land.     OR 

MS*  Sa'««.     00 


NON    MET»Q     STATE 


ENNSVL  v'AN:  A 

orvem  ,     Pi  -NJ 


MSA  A  1  tantOwn-B 

MSA  AMoona.    PA 

PMSA  Beaver    County,    pa 

MSA  Erie.     PA 

MSA  HarrlstXJrg-Lobanon-Car  I  i  9la.     pa 

MSA  Jor>natown.     PA 

M$A  Lancaster.     PA 

PMSA  PhHadelphla.     PA    NJ 

PMSA  PittBtxjrgh,     PA 

MSA  Readtng.     PA 

MSA  Scranton--WMWes-Bar'-e,     pa 

MSA  S^^aron,    PA 

MSA .  State  Col  lege,  pa 

MSA :  Ht  n  lamsport .  PA 

NOTE   TO  IDENTIFY  COUNTIES  (AND  NEW  ENGIAND  tqwNS  )  IN  EACH  MSA.  SEE  SCMEDL'LE  B 


167 

'""2 

142 

'50 

IBS 

206 

167 

172 

•a 

82 

116 

1  16 

107 

107 

90 

90 

107 

107 

121 

121 

107 

107 

111 

1  1  1 

201 

201 

M 

93 

111 

11  1 

M 

98 

•2 

82 

•2 

•2 

S2 

•2 

■o 


o. 


SCHEDULE  D  -  FtIR  MlliKET  PENTS  FOP  MANUFICTUPED  HOME  SPACES  (SECTION  S  EXISTING  HOUSING  PROGRAM) 


MSA:  Vork,  PA 
EXCEPTION  COUNTY;  SUSQUEHANNA 

NON  METRO  STATE:  RHODE  ISLAND 

PMSA  Fall  RW«r.  MA-RI 

MSA  New  London -Norwich,  CT-RI 

PM5*  Pawtuckat -Woonsock«t-Att  Isboro.  RI-MA 

PMSA  Providence.  RI 


SINGLE 
WIDE  SPACE 


lit 
82 


DOUBLE 
WIDE  SPACE 


111 
82 


97 

97 

133 

133 

133 

133 

133 

133 

NON  M€TRO  STATE   SOUTH  CAROLINA 

MSA  Anderson.  SC 

MSA :  Augusta.  GA-SC 

MSA :  Char leston,  sc 

MSA  Chanotto-Gastonta-Rock    Hill.     NC-SC 

MSA  Colufrtjta.    SC 

MSA  Florence,  SC 

MSA  Gr-eenvl  1  le-Spartanburg.    SC 

NON  Ui-'ao    S^A'E   SOUTH  DAKOTA 


m:,a   Bap  I  d  C  ' 
MSi   S'ou«  Fb 


■50 
,  SO 


Cna  1 1  anooga  .  T^J-  ga 


1  Me  .  TN-KY 


MSA  Ciarksvtl le-Mopk i 

M5A  Jackson.  TN 

MSA  Johnson  City -Kingsport -Bristol.  TN-VA 

MSA  Ki-%o«vt  lie.  TN 

MSA  Memphi s ,  TN-AR-MS 

MSA  Nashville,  TN 

NON  ME'RO  5T*^£   TEXAS 


«1 
•2 
78 
78 
•8 
81 
88 


81 
84 
78 
91 
78 
81 
88 


ss 

103 

24 

139 

•  1 

61 

S4 

Tt 

T« 

M 

■  1 

■  1 

•4 

•4 

S< 

68 

11 

91 

«1 

10* 

NGN  UFTriQ     STATE   TEXAS 

MSA  Abl lene.  TX 

MSA  An>ar  I  1  1  c.  TX 

MS*  AuSt in,  TX 

MSA  Beaumont -Port  Arthur,  TX 

PMSA  B^azona.  TX 

MSA  Bi-ownsv  n  1  e-Har  1   I  ngen  .      TX 

NOTE       TO  IDENTIFv    COUNTIES     I  AND    Sfrf    ENGLAND    TOWNS)     IN    Z tQH    MS*.     SEE     SCHEDULE    B 


57 

64 

106 

111 

96 

113 

99 

113 

104 

122 

78 

91 

BEST  COPY  AVAiLABLE 


SCHEDULE  D  -  FAIR  MARKET  RENT'S  FOR  MANUFACTURED  HCME  SPACES  (SECTION  8  E  »  I  S  t  I NG  HOuSINKi  PROGRAM) 


MSi 

B^yan-Col leg*  Station.  TX 

»5« 

Corfxjj  Cr>r  1  St  1  .   TX 

PITS* 

D«n«».  T« 

MSA 

E)  P««o.  TX 

PM5A 

Fort  Wor th- Ar 1 Ington,  TX 

PUS* 

aal  v««ton-T«)>a9  City,  TX 

PNSA 

MOJttoo.  TX 

■s» 

Kl  na«n-Tanp1«,  TX 

HSl 

t,ar»do.  TX 

US* 

Lortgvlaw-llarsnan  .  TX 

■s« 

LutoOoch  ,  TX 

US* 

■C  Allan-Edlnb^jra -Misjion 

■S4 

Midland.  TX 

"S» 

Od«asa.  TX 

KSA 

San  Ang«lo.  TX 

■SA: 

San  Antonio.  TX 

USA 

Sh«f"laan-D«n180n ,  TX 

«SA 

TaKarkana.  TX- Taxa'-kaoa  , 

KSA 

Tylar.  TX 

■SA 

Victoria.  TX 

■SA 

Waco.  TX 

irSA 

W1CM  ta  Fal  Is.  TX       ■ 

EXCEPTION  COUMTY   CALLAHAN 

EXCEPTION  COUNTV   CLA» 

EXCEPTION  COUNTY   HOOD 

EXCEPTION  COUNTV   JONES 

EXCEPTION  COUNTV   WISE 

SINGLE 

DOUBLE 

KIDE  SPACE 

WIDE  SPACE 

96 

108 

83 

to* 

■2 

104 

4IO 

124 

■2 

104 

101 

114 

«0« 

12« 

M 

lot 

M 

t4 

tl 

HW 

10S 

rat 

90 

lot 

10* 

II* 

101 

113 

tl 

tt 

ra 

•1 

•4 

•9 

101 

121 

M 

tt 

M 

t2 

•T 

tt 

•  1 

tt 

M 

t2 

M 

tt 

TO 

tt 

n 

(3 

70 

98 

NON  XETRO  STATE   UTAH 


N/A 


ire»:  Provo-Ora.1. 

UT 

MSA:  Salt  Laka  C1ty-Oo<3en. 

EXCEPTION 

COUNTY 

BEAVER 

EXCEPTION 

COUNTY; 

BOX  ELDEP 

EXCEPTION 

COUNTY : 

CACHE 

EXCEPTION 

COUNTY: 

CARSON 

EXCEPTION 

COUHTY 

DAGGETT 

EXCEPTION 

COUNTY: 

DUCHESNE 

EXCEPTION 

COUNTY: 

EMEBY 

EXCEPTION 

COUNTY 

GAQFIELO 

EXCEPTION 

COUNTY  : 

GBANO 

EXCEPTION 

COUNTY 

IRON 

tXCEPTION 

COUNTY 

JUAB 

EXCEPTION 

COUNTY: 

KANE 

EXCEPTION 

COUNTY: 

MILLARD 

EXCEPTION 

COUNTY 

MORGAN 

NOTE   TO  IDENTIFY  CIJJNTIES  ( ANO  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE 


N/A 


IS4 

110 

100 

ItT 

tt 

113 

tt 

113 

tt 

113 

134 

110 

tt 

113 

tt 

113 

134 

110 

96 

112 

134 

ISO 

9t 

113 

•t 

112 

tt 

112 

tt 

113 

9t 

112 

081388 


SCHEDULE  D  -  f»iB  M»«KEt  BENTS  FOB  MANUFACTUBEO  HOME  SP4CES  (SECTION  8  EXISTING  HOUSING  PBOGBAM) 


EXCEPTION 

COUNT r 

PIUTE 

EXCEPTION 

couN-'y 

RICH 

EXCEPT  I  ON 

COUNT y 

SAN  JUAN 

EXCEPTION 

count* 

SANPETE 

EXCEPTION 

COUNT y 

5EVIEP 

E^iCEPTION 

COUNTY 

SUMMIT 

EXCEPTION 

COUNT y 

TOOELE 

EXCEPTION 

COUNT r 

UINTAM 

EXCEPTION 

COUNTv 

WASATCH 

Exception 

COUN"' 

rfASMINGTCN 

EXCEPTION 

COUNTr 

WAVNC 

SU.K3LE 

DOUBLE 

WIDE  SPACE 

MIDE  SPACE 

96 

112 

96 

112 

M 

112 

M 

112 

9S 

112 

96 

112 

108 

120 

134 

150 

96 

112 

96 

112 

96 

112 

NON  METBO  STATE   vEPMQNT 


MSA  Rjr 1 ington, 
EXCEPT  ION  COUNTV 
EXCEPTION  COUNTV 
EXCEPTION  COUNTY 
EXCEPTION  COUNTY 
EXCEPTION  COUNT  < 
EXCEPTION  COUNTY 
EXCEPTION  COUNTY 


VT 

CHITTENDEN 

FRANKLIN 

GRAND  ISLE 

ORANGE 

WASHINGTON 

WINDHAM 

WINDSOR 


143 

164 

144 

166 

123 

141 

135 

155 

133 

154 

137 

158 

176 

203 

189 

217 

NON  MfTBO  STA'E   VISGINIA 


MSA 

Chariot  Tesv  Mir,  ^a 

MSA 

Danvt 11a.  VA 

MSA 

Johnson  C  1  t  y  K  T-.gsDO'-T -6 

MSA 

Lynchburg.  VA 

MSA 

Norfolk-vtrginla  Beach- N 

MSA 

RiChmonO- Petersburg,  VA 

MSA 

Roanoke,  VA 

MS* 

Washington,  DC-MD-VA 

EXCEPTION  COUNTY   APPOMATTOX 

EXCEP 

TION  COUNTY   C»AIG 

172 
76 


NCN  METRC  STATE 


MSA 

Bel  1  ing 

MSA 

Br-emert 

MSA 

01  /™d«8 

MSA 

R  ichian 

PMSA 

Seat  t 'e 

MSA 

Sookane 

PMSA 

Tacoma, 

PMSA 

Vane CUV 

and- Kennew ick -Pasco. 


122 

158 

122 

158 

122 

158 

167 

167 

154 

217 

134 

150 

138 

163 

173 

191 

NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE  B 


Fa;e  market  rents  fob  manufact 


-»CME  SPACES  (iECTION  8  EXISTING  HOUSING  PCOGBAM) 
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SINGLE 
HIDE  SPACE 


MSA:  Y«ktma.  WA 


NON  METRO  STATE:  VEST  VIRGINIA 


M-^A 

MSA 

"S* 

MS* 

MSA 

MSA 


ngton-  As*-i  1  arxJ, 


S  t»ub«". 1 


etta. 

-  We ' rton, 


V  -  K  r  -  OH 
WV-OH 
OH-WV 


E«CEPTIQN  COUNT* 


NON  MFTBO  STATE 


DOUBLE 
WIDE  SPACE 


91 

91 

132 

122 

•4 

•4 

•4 

■4 

n 

T« 

n 

T» 

•2 

M 

MSA 

App 

•tO"-Qi 

MkosM  ^eena'' 

MSA 

Dli: 

J  t " .  MN 

«  I 

MSA 

E«u 

Clair, 

»I 

MSA 

Green  &sy , 

*I 

MSA 

J«n«mv  M  I • 

Baoi t.  trfl 

PMSA 

K«rx)ir-va,  W 

MSA 

L«  C^-oBse, 

»t 

MSA 

M«d 

sor  ,  W 

PMSA 

M  t  ) 
Min 

vauKee 

M  I 

MSA 

■>«apc  '  '  1 

ST   Pau'   M 

PMSA 

Rac 

n«.   Wl 

MSA 

Snedoygan. 

WI 

MSA 

Wsusau,  wl 

NON  METPQ  STATE   « 

>  DM  I NG 

MSA 

Caspar-,  wv 

M$A 

C'Teye'-tr*e  .  k 

V 

fCEPTION 

COUNTY 

ALBANY 

t  X  C  C  P  T  t  ON 

COUNT y 

BIO  MOON 

EXCEPTION 

COUNT  * 

CAMPBELL 

E«CtPTIQN 

COUNTY 

CAOBQN 

EXCCPTION 

COUNTY 

CONVEPSE 

E^CtP 

TION 
TICN 

COUNTY 
COUNTY 

CPOOK 

ExCEP 

FREMONT 

e.:ep 

TION 

COUNT  V 

GOSHEN 

KCEo 

TION 
TION 
^lON 

COUNTY 
COUNTY 
COUN'Y 

MOT  SPPINGS 

E'CfP 

JOHNSON 

EJtCEP 

LA8AMIE 

E'CEP 

TION 

COUNTY 

LINCOLN 

IXCEP 

■'ION 
TION 

COUNT < 
COUN^' 

PARK 

txCEP 

PLATTE 

114 

121 

84 

9S 

106 

115 

112 

119 

112 

119 

liO 

129 

101 

110 

US 

17S 

130 

137 

164 

164 

122 

129 

»« 

99 

•  1 

99 

242 

160 

16Q 

160 

in 

:4; 

242 

160 

242 

160 

160 

160 

160 

160 

160 

1B0 

CCUNT;eS  'AND  NE*  ENGLAND  TOWSSl  IN  EACH  MSA,  SEE  SCHEDULE  8 
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P«GE   ^1 

SINGLE       DOUBLE 

WIDE  SPACE    WIDE  SHACE 

EXCEPTION  COUNTY,  SHERIDAN                                                     924            943 

"»! 

EXCEPTION  COUNTY:  SUBLETTE                                                     f34            tgS 
EXCEPTION  COUNTY   SWEETWATER                                                   2J4            241 
EXCEPTION  COUNTY:  TETON                                                         134            ,-Z 
EXCEPTION  COUNTY   UINTA                                                         ,34            .JX 
EXCEPTION  COUNTY:  WASHAKIE                                                           «34             |*a 
EXCEPTION  COUNTY:  WESTON                                                          ,34            JJJ 

E- 

?3 
CD 

«_ 

ffi 

-) 

-— 

1 

< 

r. 

j^ 

z 

^ 

?t 

<- 

< 

( 

C- 

?- 

cc 

C 

q; 

■< 

C/3 

fr 

"E 

re 

1 

g 

1 

^ 

Cti 

?r 

05 

EC 
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By  virtue  of  the  authority  vested  in  me  as  President  by  the  Constitution  and 
laws  of  the  United  States  of  America,  including  the  Panama  Canal  Act  of  1979 
(93  Stat.  452;  22  U.S.C.  3601  et  seq],  section  8146  of  Title  5  of  the  United  States 
Code,  section  301  of  Title  3  of  the  United  States  Code,  and  in  order  to  return  to 
the  Secretary  of  Labor  from  the  Panama  Canal  Commission  the  administration 
of  the  Federal  Employees'  Compensation  Act  as  it  applies  to  the  employees  of 
the  Panama  Canal  Commission,  it  is  hereby  ordered  as  follows: 

Section  1.  Section  1-307  of  Executive  Order  No.  12215  of  May  27,  1980.  is 
rescinded. 

Sec.  2.  The  transfer  and  other  exercises  of  authority  made  pursuant  to  Section 
1-307  of  Executive  Order  No.  12215  in  Department  of  Defense  Memorandum. 
"Implementation  of  Executive  Order  12215.  'Delegation  of  Panama  Canal 
Functions',"  July  18, 1980,  are  rescinded. 

Sec.  3.  This  Order  shall  be  effective  January  1, 1989. 


THE  WHITE  HOUSE, 
September  19,  1988. 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1632 

Public  Observation  of  Meetings 

agency:  Federal  Retirement  Thnft 
Ir;\esimenl  Board. 
ACnotc  Final  rule. 


summary:  The  Federal  Retirement  Thrift 
Investment  Board  (the  Board]  was 
estabhshed  by  Pub,  L.  99-335  (June  6. 
1986),  to  administer  the  Thrift  Savings 
Plan  for  Federal  employees.  Reguldtions 
of  the  Board  are  contained  m  Title  5 
CFR  (Chapter  VI)  Parts  1600  through 
1699.  The  Executive  Director  of  the 
Board  is  publishing  in  Part  1632  final 
regulations  concerning  procedures 
which  will  govern  public  meetings  of  the 
Board.  These  regulations  implement  the 
Government  rn  the  Sunshine  Act  (5 
U.S.C  552b). 
EFFECTIVE  DATE:  September  22,  1988, 

FOR  FURTHER  INFORMATION  COMTAXTT. 

jiihn  f  O'Meara,  Assistant  General 
Councel  [202]  523-6367 
SUPPLEMENTARY  INFORMATK3N:  The 

Faderal  Retirement  Thift  investment 
Board  published  a  notice  of  proposed 
rulcmakmg  m  the  Federal  Register  on 
April  U.  1986  [53  VR  11864).  No 
conaments  were  received.  After  further 
review  it  was  determined  that  no 
changes  in  the  proposed  notice  were 
required.  According]y.  the  proposed  rule 
is  published  as  a  final  rule. 

The  Federal  Employees'  Retirement 
System  Act  of  1986  established  a  five 
member  Board  which  la  responsible  for 
policies  governing  investments  and  the 
administration  of  the  Thnft  Savings 
Plan.  They  are  appointed  by  the 
President:  however,  the  Speaker  of  the 
House  of  Representatives  and  the 
Majority  Leader  of  the  Senate  each 
recommends  one  candidate  for 
appointment.  Initial  appointments  were 


made  without  the  advice  and  consent  of 
the  Senate.  See  5  L'.S.C.  8472  note. 

Subsequent  appointments  will  be  made 
with  the  advice  and  consent  of  the 
Sf'naie.  Smce  the  Government  m  the 
Sunshme  Act  applies  to  any  agency 
v.hM. h  ;S  headed  by  a  coliegidl  body 
!  omposed  of  two  or  more  individual 
members,  a  majority  of  whom  are 
appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate,  the 
initial  Board  members  will  serve  until 
such  time  as  a  majonty  of  the  Board  is 
confirmed  by  the  Senate  At  that  time 
these  rejrulations  will  apply  to  public 
meetings  of  the  Board.  As  of  September 
16.  1988,  a  mafonty  of  Board  Members 
had  not  been  confirmed  by  the  Senate. 

Regulator}'  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
They  will  affect  only  interna!  procedures 
apphcable  to  the  public  meetings  of  the 
Board. 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
nf  IRBO. 

Rulemaking  and  30-Day  Delay  of 
Effective  Date 

Pursuant  to  5  U.S.C.  553(dK3).  I  find 
that  good  cause  exists  for  making  these 
regulations  effective  in  less  than  30 
days. 

List  of  Subjects  in  5  CFR  Fart  1632 

Administrative  practice  and 
procedure.  Sunshine  Act.  Informatjon, 
Public  meetings. 

Accordingly,  Title  5  of  the  Code  of 
Federal  Regulations  is  amended  to  add 
Pari  1632  to  Chapter  Vi  as  set  forth 
below. 

Federal  Retirement  Thrift  Investment  Board. 
FroDCM  X.  Ca vanaugh, 

Executive  Director 


PART  1632— RULES  REGARDING 
PUBUC  OBSERVATION  OF  MEETINGS 


1632.1  Purpose  and  scope. 

1632-2  Definitions. 

1632J  Conduct  of  agency  buamess. 

1632.4  Meetings  open  to  pubhc  observation. 

1632.5  Exemptions. 

1632.6  Public  announcement  of  meetings. 


Sec. 

1632  7    Meetings  closed  to  public 

observation, 
1632-8    Changes  with  respect  to  publicly 

announced  meeting 
lft32  9     Ceiiificaiion  of  Cenpra!  Counsel. 

163210  Transcnpis.  recordinfts,  and 
minutes. 

163211  Procedures  for  inspection  and 
■lildmmg  copies  of  tran&cnptiuns  and 
minutes. 

Authority:  5  U  S  C.  552h  and  5  U.S  C  M74 
§1632.1     Purpose  and  scope. 

This  part  is  issued  by  the  Federal 
Retirement  Thnft  Investment  Board 

iBoard)  under  section  552b  of  Title  5  of 
the  United  States  Code,  the  Government 
in  the  Sunshine  Act.  to  carry  out  the 
policy  of  the  Act  that  the  public  is 
entitled  to  the  fullest  practicable 
mformation  regarding  the  decis'on 
makmg  processes  of  the  Board  while  at 
the  same  time  preser\ing  the  nghts  of 
individuals  and  the  ability  of  the  Board 
to  carry  out  its  responsibihties.  These 
regulations  fulfil!  the  requirement  of 
subsection  (g)  of  the  Act  that  each 
agency  subject  to  the  provisions  of  the 
Act  shall  promulgate  regulations  to 
implement  the  open  meeting 
requirements  of  subsections  fb)  through 
(f)  of  the  Act. 

§1632^    Definitions. 

For  purposes  of  this  part  the 
following  definitions  shall  apply: 

(a)  The  term  "Act"  means  the 
Government  in  the  Sunshine  Act  5 
use.  552b. 

(b)  TTie  term  "Board"  means  the 
Federal  Retirement  Thnft  Investment 
Board  and  subdivisions  thereof. 

(cj  The  term  "meeting"  means  the 
deliberations  of  at  least  the  number  of 
individual  agency  members  required  to 
take  action  on  behalf  of  the  Board  where 
such  deliberations  determine  or  result  in 
the  joint  conduct  or  disposition  of 
official  Board  business,  f-towever.  this 
term  does  not  include — 

[1)  Deliberations  requced  or  permitted 
by  subsections  [d]  or  (e)  of  the  Act 
(relating  to  decisions  to  close  all  or  a 
portion  of  a  meeting,  or  to  decisions  on 
the  timing  or  content  of  an 
announcement  of  a  meeting),  or 

(2)  The  conduct  or  disposition  of 
official  agency  business  by  circulating 
written  material  to  mdividua!  members 

(d)  The  term  "number  of  mdividual 
agency  members  required  to  take  action 
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on  behalf  of  the  agency"  means  three 
members. 

[e|  The  term  "member"  means  d 
member  of  the  Board  appointed  under 
section  KJl  of  the  Federal  Employees' 
Retirement  System  Act  of  1986.  5  U.S.C. 
B472. 

ff]  The  term  "public  observation" 
means  thdt  the  public  shall  have  the 
nghl  to  listen  and  observe  but  not  the 
nght  to  participate  in  the  meeting  or  to 
record  any  of  the  meetmg  by  means  of 
cameras  or  electronic  or  other  recording 
devices  unless  approval  m  advance  is 
obtained  from  'Kp  Secratary  of  the 
Board. 

3  1632.3    Conduct  of  agsncy  business. 

Members  shall  not  jointly  conduct  or 
dispose  of  official  Board  business  other 
than  m  accordance  with  this  part. 

i  1632.4    Meetings  open  to  puWtc 
observttlon. 

(a|  Except  as  provided  in  §  1632.5  of 
this  part,  every  portion  of  every  meeting 
of  the  agency  shall  be  open  to  pubhc 
observation. 

(b)  The  Freedom  of  Information  Act,  5 
U.S.C.  552.  and  the  Board's 
implementing  regulations.  5  CFR  Part 
1811.  shall  govern  the  availability  to  the 
public  of  copies  of  documents 
considered  in  connection  with  the 
Boards  discussion  of  agenda  items  for  a 
meeting  that  is  open  to  public 
observation. 

fcl  The  Board  will  mamtain  mailing 
lists  of  names  and  addresses  of  all 
persons  who  wish  to  receive  copies  of 
agency  announcements  of  meetings 
open  to  public  observation.  Requests  for 
announcements  may  be  made  by 
telephoning  or  by  writing  to  the  Office  of 
External  Affairs.  Federal  Retirement 
Thrift  Investment  Board.  805  Fifteenth 
Street  .\W..  Washington.  DC  20005 

$1632.5    Exemptions. 

(a)  Except  in  a  case  where  the  Board 
tmds  that  the  public  interest  requires 
otherwise,  the  Board  may  close  a 
meeting  or  a  portion  or  portions  of  a 
meeting  under  the  procedures  specified 
in  5  1632.7  or  5  1S32.8  of  this  part,  and 
withhold  information  under  the 
provisions  of  5  §  1632.6.  1632.7.  1632.8.  or 
1632.11  of  this  part  where  the  Board 
properly  determines  that  such  meeting 
or  portion  of  its  meeting  or  the 
disclosure  of  such  information  is  likely 
to: 
(1)  Disclose  matters  that  are: 
(i)  SpecificaUy  authorized  under 
cntena  established  by  an  Executive 
Order  to  be  kept  secret  in  the  interests 
of  national  defense  or  foreign  policy. 
and 


(ti)  In  fact  properly  classified  pursuant 
to  such  Executive  Order 

[2}  Relate  solely  to  internal  personnel 
rules  and  practices; 

(3)  Disclose  maiters  speciTically 
exempted  from  disclosure  by  statute 
lother  than  section  552  of  Title  5  of  the 
United  States  Code),  provided  that  such 
statute: 

{<]  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue,  or 

(ii|  Established  particular  criteria  for 
withholding  or  refers  to  particiilar  types 
of  matters  to  be  withheld; 

|4)  Disclose  tr4de  secrets  and 
cnmmercidl  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential; 

(5)  Involve  accusing  any  person  of  a 
crime,  or  formally  censuring  any  person; 

(6)  Disclose  mformalum  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy: 

{?]  Disclose  investigatory  records 
compiled  for  law  enforcement  purposes, 
or  information  which  if  wntten  would  be 
contained  in  such  records,  but  only  to 
the  extent  that  the  production  of  such 
records  or  information  would: 

(i)  Interfere  with  enforcement 
proceedings. 

(u)  Deprive  a  person  of  a  right  to  a  fair 
trial  or  an  impartial  adiudication. 

(iii)  Constitute  an  unwarranted 
invasion  of  personal  pnvacy. 

(iv)  Disclose  the  identity  of  a 
confidential  source  and,  in  the  case  of  a 
record  compiled  by  a  cnminal  law 
enforcement  authoniy  in  the  course  of  a 
criminal  investigation,  or  by  a  Federal 
agency  conducting  a  lawful  national 
security  intelligence  investigation, 
confidential  information  furnished  only 
by  the  confidential  source, 

(v)  Disclose  investigative  techniques 
and  procedures,  or 

(vi)  Endanger  the  life  or  physical 
safety  of  law  enforcement  personnel: 

(8)  Disclose  information  contained  in 
or  related  to  examination,  operating,  or 
condition  reports  prepared  by  or  on 
behalf  of.  or  for  the  use  of  the  Board  or 
other  Federal  agency  responsible  for  the 
regulation  or  supervision  of  financial 
institutions; 

(91  Disclose  information  the  premoture 
disclosure  of  which  would: 

li)  Be  likely  to  (A)  lead  to  significant 
speculation  in  currencies,  securities,  or 
commodities,  or  |B)  significantly 
endanger  the  stability  of  any  financial 
institution;  or 

(iij  Be  likely  to  significantly  frustrate 
implementation  of  a  proposed  action 
except  that  paragraph  (B)(9)[ii)  of  this 
section  shall  not  apply  in  any  instance 


where  the  Board  has  already  disclosed 
to  the  public  the  content  or  nature  of  its 
proposed  action,  or  where  the  Board  Is 
required  by  law  to  make  such  disclosure 
on  Its  own  initiative  prior  to  taking  final 
action  on  such  proposal;  or 

(10)  Specifically  concern  the  issuance 
of  a  subpoena,  participation  in  a  civil 
action  or  proceeding,  an  action  in  a 
foreign  court  or  international  tribunal,  or 
an  arbitration,  or  the  initiation,  conduct, 
or  disposition  of  a  particular  case  of 
formal  agency  adjudicalinn  pursuant  to 
the  procedures  in  section  554  of  Title  5 
of  the  United  States  Code  or  otherwise 
involving  a  determination  on  the  record 
after  opportunity  for  a  heanng. 

|bl {Reserved] 

§  1632.6    Publte  announcement  of 
meetings. 

la)  E.xcept  as  otherwise  provided  by 
the  Act,  public  announcement  of 
meetings  open  to  public  observation  and 
meetings  to  be  partially  or  completely 
closed  to  public  observation  pursuant  to 
§  1632.7  of  this  part  will  be  made  at  least 
one  week  in  advance  of  the  meeting. 
Except  to  the  extent  such  information  is 
determined  to  be  exempt  from 
disclosure  under  §  1632.5  of  this  part. 
each  such  public  announcement  will 
stale  the  time,  place  and  subject  matter 
of  the  meeting,  whether  it  is  to  be  open 
or  closed  to  the  public,  and  the  name 
and  phone  number  of  the  official 
designated  to  respond  to  requests  for 
information  about  the  meetmg. 

(b)  If  a  majority  of  the  members  of  the 
Board  determines  by  a  recorded  vote 
that  Board  business  requires  that  a 
meeting  covered  by  paragraph  (a)  of  this 
section  be  called  at  a  dale  earlier  than 
that  specified  in  paragraph  (a)  of  this 
section,  the  Board  shall  make  a  public 
announcement  of  the  information 
specified  in  paragraph  (a|  of  this  section 
at  the  earliest  practicable  time. 

(c)  Changes  in  the  subject  matter  of  a 
publicly  announced  meeting,  or  in  the 
determination  to  open  or  close  a 
publicly  announced  meeting  or  any 
portion  of  a  publicly  announced  meeting 
to  public  observation,  or  in  the  time  or 
place  of  a  publicly  announced  meeting 
made  in  accordance  with  the  procedures 
specified  in  $  1632.9  of  this  part,  will  be 
publicly  announced  at  the  earliest 
practicable  time. 

(d)  Public  announcements  required  by 
this  section  will  be  posted  at  the  Board's 
External  Affairs  Office  and  may  be 
made  available  by  other  means  or  at 
other  locations  as  may  be  desirable. 

(e)  Immediately  following  each  pubUc 
announcement  required  by  this  section, 
notice  of  the  time,  place  and  subject 
matter  of  a  meeting,  whether  the 
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meeting  is  open  or  dosed,  any  chanse  in 
one  of  the  preceding  announcements 
and  the  name  and  telephone  number  of 
the  official  designated  by  the  Board  to 
respond  to  lequests  about  the  meeting. 
shall  also  be  submitted  for  publication 
in  the  Federal  Register. 

$1632.7    MeeUnfis  doeed  to  pubHc 

oOservation. 

(a)  A  meeting  or  a  portion  of  a 
meeting  will  be  closed  to  public 
observation,  or  information  as  to  such 
meeting  or  portion  of  a  meeting  will  be 
withheld,  only  by  recorded  vote  of  a 
majorit\'  of  the  Members  of  'he  Board 
when  It  is  determined  thai  the  meeting 
or  the  portion  of  the  meetmg  or  the 
withholding  of  information  quaUfies  for 
exemption  under  §  1632.5.  Voles  by 
proxy  are  not  allowed. 

lb)  Except  as  provided  m  paragraph 
(c)  of  this  section,  a  separate  vote  of  the 
Members  of  the  Board  will  be  taken 
with  respect  to  the  closing  or  the 
withholding  of  information  as  to  each 
meeting  or  portion  thereof  which  is 
proposed  lo  be  closed  to  public 
ob8er\'ation  or  with  respect  to  which 
information  is  proposed  to  be  withheld 
pursuant  to  this  section. 

(c)  A  single  vote  may  be  taken  with 
respect  to  a  series  of  meetings,  a  portion 
or  portions  of  which  are  proposed  lo  be 
closed  to  public  observation  or  with 
respect  to  any  information  concerning 
such  series  of  meetings  proposed  to  be 
withheld,  so  long  as  each  meeting  or 
portion  thereof  in  such  series  involves 
the  same  particular  matters  and  is 
scheduled  to  be  held  no  more  than  thirty 
days  after  the  initial  meeting  in  such 
series. 

(d)  Whenever  any  person's  interests 
may  be  directly  affected  by  a  portion  of 
the  meeting  for  any  of  the  reasons 
referred  fo  in  exemption  (a)(5).  (a)l61  or 
(a)(7J  of  { 1632.5  of  this  part,  such  person 
may  request  in  writing  to  the  Secretary 
of  the  Board  that  such  portion  of  the 
meeting  be  closed  lo  public  ob8er\'ation. 
The  Secretary,  or  in  his  or  her  absejice, 
the  Acting  St!cretary  of  Ihn  Board,  shall 
transmit  the  request  to  the  members  and 
upon  the  request  of  any  one  of  them  a 
recorded  vote  shall  be  taken  whether  to 
close  such  meeting  to  public 
observation, 

(e)  Within  one  day  of  any  vole  taken 
pursuant  to  paragraphs  (a)  through  (d)  of 
this  section,  the  agency  will  make 
publicly  available  at  the  Board's 
External  Affairs  Office  a  wntten  copy  of 
such  vole  reflecting  the  vole  of  each 
member  on  the  question.  If  a  meeting  or 
a  portion  of  a  meeting  is  to  be  closed  to 
public  observation,  the  Board,  Hnthin 
one  day  of  the  vote  taken  pursuant  to 
paragraphs  (a)  through  (d)  of  this 


section,  will  make  publicly  available  at 
the  Board's  External  Affairs  Office  a  full 
written  explanation  of  its  action  closing 
the  meeting  or  portion  of  the  meeting 
together  with  a  list  of  all  persons 
expected  lo  atttnd  the  meeting  and  their 
affiliation,  excf  pt  to  the  extent  such 
information  is  determined  by  the  Board 
to  be  exempt  from  disclosure  under 
subsection  (cj  of  the  Act  and  3 1632.5  of 
this  part. 

(fj  Any  person  may  request  in  wnling 
to  the  Secretar>'  of  the  Board  thai  an 
announced  closed  meeting,  or  portion  of 
the  meeting,  be  held  open  to  public 
observation.  The  Secretary,  or  in  his  or 
her  absence,  the  Acting  Secretary  of  the 
Board,  will  transmit  the  request  to  the 
members  of  the  Board  and  upon  the 
request  of  any  member  a  recorded  vote 
will  be  taken  whether  to  open  such 
meeting  to  public  observation. 

{f  1632.8    Changes  wtttt  respect  to  publicfy 
snnourtcrd  meetings. 

The  subject  matter  of  a  meeting  or  the 
determination  to  open  or  close  a  meeting 
or  a  portion  of  a  meeting  to  public 
observation  may  be  changed  following 
public  announcement  under  S  1632.6 
only  if  a  majority  of  the  Members  of  the 
Board  determines  by  a  recorded  vote 
that  that  agency  business  so  requires 
and  that  no  earlier  annoimcement  of  the 
change  was  possible.  Public 
announcement  of  such  change  and  the 
vote  of  each  member  upon  such  change 
will  be  made  pursuant  to  (  1632.6(c). 
Changes  m  time,  including 
postponements  and  cancellations  of  a 
publicly  announced  meeting  or  portion 
of  a  meeting  or  changes  in  the  place  of  a 
publicly  announced  meeting  will  be 
pubhcly  announced  pursuant  to 
S  1632.6(c)  by  the  Secretary  of  the  Board 
or.  in  the  Secretary's  absence,  the 
Acting  Secretary  of  the  Board. 

$  1632.9    Certincatton  of  General  Counsel 

Before  every  meeting  or  portion  of  a 
meeting  closed  to  public  observation 
under  §  1632.7  of  this  part,  the  General 
Counsel,  or  in  the  General  Counsels 
absence,  the  Acting  General  CounseL 
shall  publicly  certify  whether  or  not  m 
his  or  her  opinion  the  meeting  may  be 
closed  to  public  observation  and  shall 
state  each  relevant  exemptive  provision. 
A  copy  of  such  certification,  together 
with  a  statement  from  the  presidmg 
officer  of  the  meeting  selling  forth  the 
time  and  place  of  the  meeting  and  the 
persons  present,  witll  be  retained  for  the 
time  prescribed  in  S  1632.10(d). 

5  1632.10    Trsnscrtpts,  recordings,  and 

minutes. 

(a)  The  Board  will  maintain  a 
complete  transcript  or  electronic 


recording  or  transcription  thereof 
adequate  to  record  fully  the  proceedings 
of  each  meeting  or  portion  of  a  meeting 
closed  to  public  observation  pursuant  to 
exemption  ta)(l).  |a)(2).  |al|3).  la)|5|. 
(a)(6}.  (a)(-l.  or  [a|(9Hn)  of  §  1632-5  of 
this  part.  Transcriptions  of  recordings 
will  disclose  the  identity  of  each 
speaker. 

(b)  The  Board  will  maintain  either 
such  a  transcript,  recording  or 
transcription  thereof,  or  a  set  of  minutes 
that  will  fully  and  clearly  describe  all 
matters  discussed  and  provide  a  full  and 
accurate  summary  of  any  actions  taken 
and  the  reasons  therefor,  including  a 
description  of  each  of  the  views 
expressed  on  any  item  and  the  record  of 
any  roll  call  vote  (reneclmg  the  vole  of 
each  member  on  the  question),  for 
meetings  or  portions  of  meetings  closed 
to  public  observation  pursuant  to 
exe-mplions  (a)[8l,  (a)l9Hi)i  A|  or  ia)(10) 
of  §  1632.5  of  this  part.  The  minutes  will 
identify  all  documenls  considered  in 
connection  with  any  action  taken, 

(c)  Transcripts,  recordings  or 
transcriptions  thereof,  or  minutes  will 
promptly  be  made  available  to  the 
public  in  the  External  Affairs  Office 
except  for  such  item  or  items  of  such 
discussion  or  testimony  as  may  be 
determined  lo  contain  information  that 
may  be  withheld  under  subsection  (c)  of 
the  Act  and  S  163Z.5  of  this  part.  These 
documents,  disclosing  the  identity  of 
each  speaker,  shall  be  furnished  to  any 
person  at  the  actual  cost  of  duplication 
or  transcription. 

(d)  A  complete  verbatim  copy  of  the 
transcript,  a  complete  copy  of  Uie 
minutes,  or  a  complete  electronic 
recording  or  verbatim  copy  of  a 
transcription  thereof  of  each  meetmg  or 
portion  of  a  meeting  closed  to  public 
observation  will  be  mamtained  for  a 
period  of  at  leasl  two  years,  or  one  year 
afler  the  conclusion  of  any  Board 
proceeding  with  respect  to  which  the 
meeting  or  portion  thereof  was  held. 
whichever  occurs  later. 

§  1632.11     Procedures  for  InspecUon  snd 
obtaining  copies  of  transcriptions  and 
minutes. 

Id)  .\ny  person  may  inspect  or  copy  a 
transcript,  a  recording  or  transcription, 
or  minutes  described  in  {  1632,10(c|  of 
this  part. 

(bj  Requests  for  copies  of  transcripts, 
recordings  or  transcriptions  of 
recordings,  or  minutes  described  in 
fi  1632.10(c]  of  this  part  shall  specify  the 
meetmg  or  the  portion  of  meeting 
desired  and  shall  be  submitted  in 
wnling  to  the  Secretary  of  the  Board. 
Federal  Retirement  Thrift  Investment 
Board.  805  Fifteenth  Street  NW.. 
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Washington,  DC  20005.  Copies  of 
documents  identified  in  minutes  mdy  be 
made  available  to  the  public  upon 
request  under  the  provisions  of  5  CFR 
Part  1630  |lhe  Board's  Freedom  of 
Information  Act  regulations!- 

jFR  Doc,  8fl-21589  Filed  9-21-88  8:45  am| 
eiUJMG  COOC  S7SO-01-M 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  401 

lAmdt  No.  33:  Docktt  No.  5692S] 

General  Crop  Insurance  Regulatlons; 
Wtieat  Endorsement 

AQENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  amends  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401).  effective  for  the  1989  and 
succeeding  crop  years,  by  amendinj?  the 
Wheat  Endorsement.  7  CFK  iS  401.101.  to 
clanf>'  the  quality  ad)UBtment  of  wheat 
in  relation  to  the  U.S.  Grain  Standards  (7 
CFR  810.2201  etseqj. 
EFFECTIVE  DATE:  September  22.  1988 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation.  US-  Department 
of  Agriculture.  Washington.  DC  20250. 
telephone  i202)  447-3325, 
SUPPLEMEKTARY  INFORMATION:  ThtS 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  nut 
constitute  a  review  as  to  the  need, 
currency,  clanfy.  and  effectiveness  of 
these  regulations  under  those 
procedures  The  sunset  review  date 
established  for  these  regulations  is 
established  as  Apnl  1.  1992. 

lohn  Marshall.  Manager.  FCIC.  (1)  has 
delermmed  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  an  annual  effect  on  the  economy  of 
$100  million  or  more:  (bj  ma)or  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region,  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U  S.-based  enterprises  to 
compete  with  foretgn-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons- 


This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10-450. 

This  program  is  not  subject  to  the 
provi-sions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115.  lune  24.  1983. 

This  action  is  not  expected  lo  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety  Therefore,  neither  an 
Environmenral  Assessment  nor  an 
Environmental  impact  Statement  is 
needed. 

On  Wednesday,  |une  8,  1988.  FCIC 
published  a  proposed  rule  in  the  Federal 
Register  at  53  FR  21455.  to  amend  the 
Wheat  Fjidorsement  (7  CFR  401. 101)  to 
clarify  the  quality  adjustment  of  wheat 
m  relation  to  the  U.S.  Grain  Standards  (7 
CFR  810.2201  et  seq.).  The  public  was 
given  30  days  in  which  to  submit  written 
comments,  data,  and  opinions  on  the 
proposed  rule. 

One  comment  was  received  from  the 
Crop  Hail  Insurance  Actuarial 
Association  (CHIAA)  correctly  affirming 
thai  the  stated  purpose  of  the  proposed 
rule  was  to  make  test  weight  by  class  a 
criteria  forqushty  adjustment,  thus 
correcting  an  omission  in  the  Wheat 
Endorsement.  The  current  Wheat 
Endorsement  provides  in  this  section 
that  a  test  weight  of  53  pounds  will  be 
used  as  a  cntena  in  determining  the 
adjustment,  without  reference  to  class  of 
wheat. 

In  its  comment.  CHIAA  slated  that  the 
pjle  proposed  determines  that  mature 
production  will  be  eligible  for  quality 
adjustment  which  grades  U.S.  No.  5  or 
Sample  Grade  and  that  the  current 
endorsement  has  standards  equal  to 
U.S.  No.  4  grade  (53  pounds).  CHIAA  felt 
that  the  proposed  rule  would  increase 
the  minimum  test  weight  from  50  to  S3 
pounds;  and  correspondingly  increase 
the  maximum  total  damaged  kernels 
from  10  to  15  percent;  and.  the  shrunken 
or  broken  kernels  from  12  to  20  percent. 

A  careful  reading  of  the  present 
endorsement,  however,  determines  that 
no  change  will  be  made  for  some  classes 
of  wheat  and  a  change  of  only  one 
pound  in  test  weight  will  be  made  for 
other  classes.  Under  either  endorsement. 
the  quality  adjustment  occurred  when 
wheat  graded  U.S.  No.  5  for  certain 
factors. 

Upon  review  of  these  regulations. 
FCIC  determined  that  the  test  weight 
used  for  quahty  adjustment  was  not  in 


accordance  with  the  U.S.  Grain 
Standards  as  was  intended.  The  section 
currently  provides  that,  a  test  weight  of 
53  pounds  per  bushel  will  be  used  as  a 
criteria  to  determine  the  adjustment 
without  reference  lo  wheat  class.  To 
conform  to  the  U.S.  Grain  Standards,  the 
lest  weight  by  class  of  wheat  insured 
should  be  used. 

For  this  reason.  FCIC  does  not  accept 
CHIAA's  recommendation  that  this 
proposal  be  revised  to  remain  consistent 
with  the  current  program,  since  there 
appears  to  be  no  difference  in  the 
meaning  or  intent  of  this  section  in  the 
proposed  rule  and  CHIAA's  19B8 — 
CHIAA  714  Small  Grain  f*rovisions  on 
wheat  test  requirements  for  quality 
adjustment. 

Discussions  held  with  representatives 
of  the  Federal  Grain  Inspection  Service 
resulted  in  suggested  language  which, 
while  changing  the  wording  as 
appearing  in  the  proposed  rule  at  53  FR 
21455,  does  not  change  the  meaning  of 
this  section  or  the  intent  of  the  proposed 
rule. 

FCIC  hereby  amends  the  Claim  for 
Indemnity  section  of  the  Wheat 
endorsement  to  incorporate,  by 
reference,  the  U.S.  Grain  Standards  as 
to  those  factors  which  are  relevant  to 
the  insured's  claim. 

This  final  rule  is  designed  to  become 
effective  beginning  with  all  wheat 
planted  in  the  spring  of  1969. 1(  Is  the 
intention  of  FCIC  to  file  this  rule  as  a 
final  rule  by  the  next  appropriate  filing 
date  of  December  31 .  1988.  for  those 
countries  with  an  April  15  cancellation 
date,  as  provided  in  Section  9  of  the 
Wheat  Endorsement. 

However,  this  action  will  have  the 
effect  of  not  providing  appropriate 
provisions  for  test  weight  by  class  for 
those  insured  who  produce  fall  planted 
1989  wheat  of  certain  classes  (1989 
wheat  planted  in  the  fall  of  1988). 
because  the  filing  date  of  December  31 
is  past  the  time  when  such  wheat  is 
planted. 

For  this  reason,  and  in  order  to 
provide  an  equitable  determination  for 
insureds  producing  both  spring  and  fall 
planted  wheat.  RCA  will 
administratively  consider  claims  for 
indemnity  submitted  by  fall  planted 
wheat  insureds  on  the  same  basis  as 
outlined  in  this  rule. 

List  of  Subfects  in  7  CFR  Part  401 

General  crop  insurance  regulations. 
Wheat  endorsement. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  US-C  1501  et  seq.). 
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the  Federal  Crop  Insurance  Corporation 
amends  the  General  Crop  Insurance 
Regulations  in  7  CFR  Part  401.  by 
amending  the  Wheat  Endorsement  (7 
CFR  401 .101 ).  lo  be  effective  for  the  1989 
and  succeeding  crop  years,  as  follows: 

PART  401— lAMENOED] 

1  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows; 
Authority:  (7  US.C  1506. 1516). 

2.  In  the  Wheat  Endorsement  in 
§  401.101,  the  introductory  text  of 
paragraph  7.b.(2)  is  revised  lo  read  as 

follows: 

S  401.101     Wheal  endorsement. 


7.  Claim  for  Indemnity. 

b.  •   *  • 

(2J  Wheat,  which  due  to  insurable 
causes,  grades  not  higher  than  U.S.  No.  5 
because  of  test  weight,  total  damage,  or 
shrunken  and  broken  kernels,  or  which 
meets  the  special  grade  requirements  for 
"garlicky",  "smutty'",  "light  smutty",  or 
"ergoty".  (all  as  graded  by  a  grain 
grader  licensed  by  the  Federal  Grain 
Inspection  Service  or  a  licensed  grader 
under  the  United  Slates  Warehouse  Act) 
will  be  adjusted  by: 

Done  i.i  Waahinglon.  DC.  on  September  19, 
1986. 

Edward  D.  Hews, 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 
(PR  Doc.  66-21039  Filed  9-21-86;  8:45  am] 

BILLMQ  CODE  »4IO-0*-«l 


7  CFR  Parts  418,  419.  427.  and  429 
IDocKetNo  5919S) 

Wheat,  Bariey,  Oat.  and  Rye  Crop 
Insurance  Regulations 

AQENCV:  Federal  Crop  Insurance 
Corporation.  USDA. 
action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  adopts,  as  a 
final  rule,  an  interim  rule  which  was 
published  in  the  Federal  Register  on 
June  22. 1987  (52  FR  23423).  The  interim 
rule  amended  the  Barley,  Oat,  Rye.  and 
Wheat  Crop  Insurance  Regulations  (7 
CFR  Parts  419.  427,  429.  and  418. 
respectively),  effective  for  the  1988 
calendar  year  only,  by  extending  the 
date  for  filing  contract  changes  specified 
in  the  policies  for  insuring  such  crops. 
The  intended  effect  of  this  rule  is  to 
allow  additional  time  for  FCIC  to 
complete  its  studies  of  these  programs 
and  lo  amend  the  contracts  for  the  1988 
crop  year. 


EFFECTIVE  DATE:  September  22, 1988. 
ADDRESS:  W  ritten  comments  on  this 
interim  rule  should  be  sent  to  Peter  F. 
Cole.  Office  of  the  Manager.  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building.  U.S.  Department  of 
Agriculture.  Washington,  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation.  US.  Department 
of  Agriculture.  Washington,  DC,  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  estabhshed  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations 
remains  unchanged  and  is  made  part  of 
each  regulation  affected. 

John  Marshall.  Manager.  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  an  annual  effect  on  the  economy  of 
SlOO  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers. 
individual  industries,  federal.  Slate,  or 
local  governments,  or  a  geographical 
region;  or  [c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U. S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets:  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  Stale  and  local 
officials.  See  the  Notice  related  lo  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
2S115.  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  interim  rule  published  at  52  FR 
23423  amended  Section  16  of  the  policy 
for  each  of  the  crops  affected  which 
provides  thnt  any  changeit  in  the 
contract  must  be  placed  on  file  in  the 


service  office  by  |une  30, 1987.  The 
contract  consists  of  the  application,  the 
policy,  and  the  actuarial  table.  Dlj  to 
the  timeframe  involved  in  making 
changes  for  each  crop  insured  in  each 
county  where  such  insurance  is  offered, 
the  counties  where  changes  were 
scheduled  to  be  on  file  by  June  30.  1987, 
had  that  date  extended  to  July  30. 1987. 

FCIC  was  in  the  process  of  reviewing 
the  wheat,  barley,  oat,  and  rye  crop 
insurance  regulations  with  a  view 
toward  making  necessary  changes  m  the 
policy  for  insurance  based  on  actuarial 
soundness.  In  order  to  allow  time  for 
completion  of  this  review,  and  filing  of 
the  applicable  changes  in  each  ser\ice 
office  before  the  first  required  date  for 
such  filing  (June  30).  FCIC  amended  such 
regulations  by  interim  rule  to  extend  the 
lime  for  filing  program  changes  for  these 
crops  from  |une  30  to  luly  30.  effective 
for  the  1988  calendar  year  only. 

John  Marshall.  Manager.  FCIC. 
determined  that  an  emergency  situutinn 
exists  which  warrants  publication  of 
this  rule  without  providing  for  a  period 
for  public  comment  before  such 
publication.  Without  this  review,  the 
statutory  mandate  that  the  program  be 
actuarially  sound  could  not  be  met.  The 
timeframe  involved  in  making  these 
changes  did  not  permit  filing  of  such 
changes  by  the  present  contract  change 
date  of  June  30.  There  was  not  sufficient 
time  to  provide  for  public  comment  and 
implement  these  changes  prior  to  June 
30.  Consequently,  it  was  determined  thjl 
the  dale  by  which  such  changes  are 
required  to  be  placed  on  file  in  the 
.service  office  shall  be  extended  from 
June  30, 1987  until  luly  30. 1987,  and 
made  effective  for  the  1988  calendar 
year  only  for  Wheal.  Barley.  Oat.  and 
Rye. 

FCIC  solicited  public  comment  on  this 
interim  rule  for  60  days  after  publication 
in  the  Federal  Register.  The  rule  was 
scheduled  for  review  so  that  any 
amendment  made  necessary  by  public 
comment  may  be  pubhshed  in  the 
Federal  Register  as  quickly  as  possible 
thereafter.  No  comments  were  received. 
Therefore,  the  interim  rule  is  hereby 
adopted  as  final. 

List  of  Subjecls 

7  CFR  Part  418 

Crop  insurance.  Wheat. 
7  CFR  Part  419 

Crop  insurance.  Barley, 
7  CFR  Pan  427 

Crop  Insurance,  Oat. 
7  CFR  Pari  429 

Crop  insurance.  Rye. 
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Final  Rule 

Accordingly,  the  Interim  Rule. 
published  in  the  Federal  Re^ster  un 
lune  Z2.  1987,  at  52  FR  234:3,  is  h*'r.-hy 
adopted  as  hnal. 

Aulfaority-  ?  V  S  C  1506  1516 

Dune  in  WdshmRton.  DC.  on  September  29. 
IvWB 

Edward  0.  Hews. 

Aclm^i  Manager-  Federal  Crop  Insurance 
Corporation. 

[FR  Doc  88-21638  Filed  9-21 -8a.  8:45  am) 
MLiJHOCOOe  MIO-0»-M 


Rural  Telephone  Bank 
7CFR  Part  1610 
Loan  Policies 

liily  29.  1988- 

AOEPICV:  Rural  Telephone  Bank.  USDA. 
action:  Final  rule. 

summary:  The  Rural  Telephone  Bank 
(Bdnk)  hereby  amends  Part  1610  Ix)«n 
Policies.  Chapler  XVI  in  Title  7  of  the 
Code  of  Federal  Regulations  by  revising 
two  new  5  J  1610.10  and  1610.11.  These 
sections  establish  the  methodology  for 
determining  the  interest  rate  on  Bank 
loans  and  the  interest  rate  to  be  used  in 
determining  loan  feasibility  This  action 
implements  sections  1411(c)  and  1412  of 
Pub.  L.  100-203.  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (101  Stai. 
1330).  signed  mto  law  December  22, 
1987.  which  amends  section  408(b)  of  the 
Rural  Electrification  Act  of  1936  (7 
U.S-C.  901  et  seq  ). 

All  borrowers  receiving  loan  fund 
advances  on  or  after  December  22, 1987 
under  Bank  loans  approved  on  or  after 
October  1   1987  are  affected  by  the 
addition  of  J  1610.10  and  the  deletion  of 
§  1610.5(bl. 

All  borrowers  receiving  Bank  loans 
supported  by  a  feasibility  study  dated 
on  or  after  December  22.  1987,  will  be 
affected  by  the  addition  of  $  1510.11. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  September  22. 1988. 
FOR  FURTHER  INFORMATION  CONTACT. 
F-  Lamont  Heppe.  Jr..  Chief,  Loans  and 
Management  Branch. 
Teiecommunications  Staff  Division. 
Rural  Electrification  Administration. 
Room  2823— South  Building,  US, 
Department  of  Agriculture.  Washington. 
DC  20250.  telephone  number  (202)  382- 
9550  The  Final  Regulatory  Impact 
Analysis  describing  the  options 
considered  in  developing  this  rule 
amendment  is  available  on  request  from 
the  above  named  individual. 
SUPPLEMENT ARV  INFORMATKMC:  This  rule 
IS  issued  in  conformity  with  Executive 


Order  12291,  Federal  Regulation.  This 
action  will  not  (1)  have  an  annual  effect 
on  the  economy  of  SlOO  million  or  more; 
[2]  result  in  a  major  increase  in  costs  of 
pnces  for  consumers,  individual 
industries,  Federal,  state  or  local 
government  agencies,  or  geographic 
regions;  or  [3]  result  in  significant 
adverse  effects  on  competition, 
employment,  investment  or  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  complete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  Therefore. 
this  rule  has  been  determined  to  be  "not 
major." 

This  action  does  not  fall  wilin  the 
scope  of  the  Regulatory  Flexibility  Act. 
The  Bank  has  concluded  that 
promulgation  of  this  rule  would  not 
represent  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C,  4321  etseq.  (1976))  and.  therefore, 
does  not  require  an  environmental 
impact  statement  or  an  environmental 
assessment. 

This  program  is  listed  m  the  Catalog 
of  Federal  Domestic  Assistance  under 
No  10  851,  Rural  Telephone  Loans  and 
Loan  Guarantees,  and  10.852,  Rural 
Telephone  Bank  Loans.  For  the  reasons 
set  forth  in  the  final  rule  related  Notice 
to  7  CFR  Part  3015,  Subpart  V  (.50  FR 
47034.  November  14.  1985).  this  program 
is  excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consulalion  with 
State  and  local  officials. 

This  rule  amendment  contains  no 
information  or  recordkeeping 
requirements  which  would  require 
approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507  et. 
seq). 

Background 

Histoncally  the  interest  rate  on  Bank 
loans  was  set  at  the  cost  of  money  rate 
as  determined  quarterly  by  the 
Governor,  and  this  rate  was  used  to 
determine  feasibility  and  was  applied  to 
loans  on  the  date  of  loan  approval 

The  Bank  published  a  Final  Rule  in 
the  Federal  Register  on  November  13. 

1987,  which  changed  this  method  by 
providing  for  the  interest  rate  to  be 
determined  monthly  rather  than 
quarterly,  and  to  be  set  at  the  time  funds 
are  advanred  The  rule  was  applicable 
to  all  Bank  loans  approved  on  or  after 
December  1, 1987.  That  rule  is 
superseded  by  this  one 

Comments 

In  the  Interim  Rule  published  March  4, 

1988,  the  Rural  Telephone  Bank  invited 
interested  parlies  to  file  comments  on  or 


before  April  4.  1988.  Five  different 
individual  or  organizations  submitted 
comments  on  the  interim  rule.  They  are: 
(1)  Congressmen  Glenn  Eii>;!ish 
(2]  Con^easmen  Ed  fones 

(3)  National  Telephone  Cooperative 
Aasociation  (NTCA) 

(4)  United  States  Telephone  Association 
(USTA) 

(5)  National  Rural  Telecom  Association 
(NRTA) 

Comments  (1)  and  (2)  were  filed  )ointly. 

as  were  comments  (4)  and  (5). 

All  commentators  noted  that 
subparagraph  (c)(2)(ii)  of  (  1601. 10  of  the 
interim  rule,  which  read.  The  rate  at 
which  dividends  are  payable'  means  the 
total  amount  of  patronage  rufunds  in  the 
form  of  Class  B  slock  for  the  fiscal  year 
divided  by  the  total  amount  of 
outstanding  Class  B  stock  at  the  end  of 
the  fiscal  year."  is  in  conflict  with 
section  40eid)  of  the  Rural 
Electrification  Act  of  1936  as  amended 
by  Pub.  L  10O-203  et  al.  which  slates 
that.  "No  dividends  shall  be  payable  on 
Class  B  stock."  In  the  Final  Rule. 
5  1610.10(c)(2)tii)  has  been  deleted  and 
5  18l0.10(c}l2)(i)  has  been  combined 
with  9  1610.10(c)(2).  This  section  of  the 
Final  Rule  is  In  accord  with  the 
applicable  section  of  the  RE  Act  as 
amended. 

NTCA  commented  (hat  5  1610  10(b)(1) 
does  no!  include  the  information  needed 
to  determine  "the  average  yield  on  the 
day  of  advance  on  outstanding 
marketable  obligations  of  the  United 
States  having  a  final  maturity 
comparable  to  the  final  maturity  of  the 
advance."  Said  information  is  required 
lo  determine  the  initial  interest  rate  on 
advances  under  %  1610.10(b)  and  for 
feasibility  analysis. 

The  methodology  contained  in 
%  1610.10(b)(1)  was  selected  for  a 
number  of  reasons.  The  Treasury's  dally 
yield  curve  gives  the  yield  on  Treasury 
securities  for  different  maturities  It  is 
based  on  the  closing  market  bid  yields 
on  actively  traded  Treasury  securities  in 
the  over-the-counter  market.  Thus,  the 
Treasury  yield  curve  is  the  average  yield 
on  outstanding  marketable  securities  of 
the  United  States. 

The  use  of  yields  derived  from 
Treasury's  daily  yield  curve  is  also 
supported  by  precedent.  The  enabling 
legislation  that  specifies  the  rates  to  be 
used  by  the  Federal  Financing  Bank 
(FFB)  (Pub.  L  93-224)  is.  with  regard  to 
relating  rates  to  "the  current  average 
yield  on  outstanding  marketable 
obligations  of  the  United  Slates  of 
comparable  maturity",  virtually 
identical  to  the  language  in  Pub.  L  KJO- 
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203  The  FFB  uses  the  Treasur>'  yield 
curve  In  setlmg  its  rates. 

The  rales  contained  in  the  Federal 
Reserve  statistical  release  are  taken 
directly  from  the  Treasury  daily  yield 
curve.  The  Treasury  yield  cur\'e  is  linear 
between  10-  and  30-year  maturities  and 
IS  considered  flat  beyond  30  years. 
Straight  line  interpolation  for  maturities 
between  10  and  30  years  and  use  of  the 
30-year  rale  for  maturities  over  30  years 
will  result  in  rates  virtually  identical  to 
rated  obtained  directly  from  the 
Treasury  yield  curve.  Results  from  the 
Treasury  daily  yield  curve  are  not 
available  on  a  timely  basis  to  REA  or 
Ihe  general  public.  The  Federal  Reserve 
slalislical  release  is  published  weekly 
and  is  readily  available.  Thus  rates  used 
by  Ihe  Bank  will  accurately  reflect  the 
average  yield  on  outstanding 
marketable  obligations  of  the  United 
Slates  of  comparable  maturity,  and  they 
will  be  easily  verifiable  by  interested 
parties  This  section  has  not  been 
changed  in  the  Final  Rule. 

In  addition.  NTCA  objected  to  the  use 
of  a  weekly  average  rate  in  $  1610.11(b) 
instead  of  a  daily  rale.  As  a  practical 
mallei  Ihe  closest  rate  obtainable  for  the 
feasibility  determination  would  be  the 
average  yield  for  the  preceding  day  or 
the  day  before  that.  This  would  cause 
certain  administrative  problems. 

The  Bank  Area  offices  are  continually 
working  on  loan  processing  and  may 
arrive  at  the  point  of  making  a 
feasibility  determination  at  any  time. 
This  means  that  these  offices  must 
always  have  a  valid  interest  rate  for  use 
in  the  determination.  While  the  prior 
day's  yields  would  usually  be  available 
by  telephone,  this  would  introduce  a 
potential  for  errors  in  transmitting  the 
data  and  would  make  it  more  difficult  to 
verify  the  data  used. 

The  procedure  set  forth  in  Ihe  Rule 
allows  Ihe  B^mk  staff  to  obtain  a  printed 
copy  of  the  data,  verify  that  it  has  been 
used  correr.tly  in  the  interpolation,  and 
distribute  the  results  to  the  line  offices 
in  8  timely  manner.  This  greatly  reduces 
errors  and  processing  delays. 
Additionally,  use  of  the  preceding 
week  s  average  yields  will  smooth  out 
day  10  day  instability  in  yields  due  to 
noneconomic  forces,  and  thus  reduce 
any  problems  in  arbitrarily  choosing  one 
day  rather  than  another  to  make  a 
feasibility  determination  because  the 
yields  are  relatively  high  or  low  on  thai 
day  This  section  has  not  been  changed 
in  the  Final  Rule. 

USTA  and  NRTA  commented  that 
S  1610.10tc)(2)(i)  of  the  Interim  Rule 
could  result  m  an  overstatement  of  the 
amount  of  funds  received  by  the  Bank 
from  the  issuance  of  Class  B  slock  os  it 
did  not  consider  rescissions  of  Class  B 


stock.  They  note  that  this  problem  could 
be  solved  by  subtracting  Class  B  stock 
rescirtirns  from  the  amount  of  funds 
received  from  the  issuance  of  Class  B 
stock.  REA  agrees,  thus  the  phrase  "less 
rescissions  of  Class  B  stock  during  the 
fiscal  year"  has  been  added  to 
8  1610.10(cll2)  of  the  Final  Rule  to 
provide  for  the  deduction  of  Class  B 
stock  rescissions  from  the  amount  of 
Class  B  stock  issued.  REA  believes  this 
is  the  most  practical  and  effective 
method  to  deal  with  the  issue  raised  by 
USTA  and  NRTA.  consistent  with  the 
scope  and  intent  of  section  1411(c)  of 
Pub.  L  100-203. 

USTA  and  NRTA  contend  that  this 
approach  could  cause  the  amount  of 
Class  B  stock  to  be  overstated  in  certain 
years  and  understated  In  other  years. 
They  recognize  that  the  overall  effect  on 
the  Bank  interest  rate  will  balance  out 
over  time,  but  state  that  the  Bank  rate 
could  be  slightly  higher  or  lower  in  any 
given  year. 

From  1974  to  1987.  rescissions  of  Class 
B  stock  have  averaged  0.5%  of  total 
Bank  advances  for  each  year.  Therefore, 
any  reasonable  adjustment  for 
rescissions  of  Class  B  stock  will  have  a 
very  small  effect  on  the  Bank's  average 
cost  of  money,  rendering  de  minimus 
any  effect  of  the  approach  adopted 
herein  on  overstating  or  understating  the 
amount  received  by  the  Bank  from  Class 
B  stock  in  any  given  year, 

USTA's  and  NRT.^"  s  preferred 
solution  was  for  the  Bank  to  adopt  a 
pohcy  whereby  5  percent  of  each  loan 
advance  would  be  assigned  to  Class  B 
stock,  instead  of  assigning  the  total 
amount  of  Class  B  stock  to  the  first  loan 
advance.  That  suggestion  involves 
policy  considerations  broader  than  the 
scope  of  this  regulation,  and 
consequently  it  has  not  been  adopted. 

USTA  and  NRTA  commented  that 
§  1610,10(h)  of  the  Interim  Rule  is 
advisory  in  nature  and  should  be 
deleted  from  the  Final  Rule,  The  Bank 
acknowledges  that  this  section  is 
advisory  in  nature,  but  since  it  provides 
helpful  information  to  borrowers  on 
scheduling  drawdowns  of  funds,  it  has 
been  retained  m  the  Final  Rule. 

List  of  Subjects  in  7  CFR  Part  1610 

Loan  programs — communications. 
Telecommunications,  Telephone, 

Therefore,  REA  hereby  amends  7  CFR 
Part  1610  as  follows: 

PART  1610— {AMENDEDI 

1.  The  authority  citation  for  7  CFR 
Part  1610  continues  to  read: 

Authority:  85  Stal-  29  et  seq  .  7  US.C  941  el 
seq  ,  as  amended  at  Pub.  L  92-32.  B7  Stal.  65 


et  seq..  and  Pub  L  100-203. 101  Stat.  1330,  et 
&oq 

2  Sections  1610.10  and  1610.11  are 
revised  as  follows: 

§  1610.10    Determination  of  Interest  rate 
on  Bank  loans. 

(a)  .All  loan  fund  advances  made  on  or 
after  December  22, 1987  under  Bank 
loans  approved  on  or  after  October  1, 
1987,  shall  bear  interest  at  the  rate 
determined  as  established  below^  bui 
not  less  than  5  percent  per  annum. 

(b)  The  interest  rate  for  the  period 
beginning  on  the  date  the  advance  is 
made  and  ending  at  the  close  of  the 
fiscal  year  in  which  the  advance  is  made 
shall  be  the  average  yield  on  the  date  of 
advance  on  outstandmg  marketable 
obligations  of  the  Linited  States  having  a 
final  metunty  comparable  to  the  final 
maturity  of  the  advance.  The  interest 
rale  shall  be  determined  to  the  nearest 
0.01  percent. 

(1)  For  this  determination,  the  Bank 
will  use  yields  on  actively  traded 
Treasury  issues  adjusted  to  constant 
maturities  obtained  from  the  Federal 
Hi'serve  SLatistical release  ( ■Treasur> 
rate").  In  accordance  with  standard 
Treasury  procedures,  the  rate  in  effect 
for  any  given  day  is  the  rate  set  at  the 
close  of  business  on  the  preceding  day 
The  30-day  Treasun,  rate  will  be  applied 
to  all  advances  with  a  final  matunty  of 
at  least  30  years  from  date  of  advance 

A  straight-line  interpolation  between 
other  Treasurv'  rales  will  be  used  to 
determine  the  rate  applicable  for 
advances  with  final  maturities  of  less 
than  30  years. 

(2)  The  Bank  will  notify  the  borrower 
in  wnting  of  the  interest  rale  that 
applies  to  each  advance, 

(c)  After  the  fiscal  year  in  which  the 
advance  is  made,  the  interest  rate 
applied  to  the  advance  will  be  the  sum 
of  the  calculations  made  in  paragraphs 
(c)  (1)  through  (5)  of  this  section.  This 
interest  rate  determination  shall  be 
made  by  the  Governor  withm  30  days  of 
the  end  of  each  fiscal  year  and  shall  be 
determined  to  the  nearest  0.01  percent. 

(1 )  The  aggregate  of  all  amounts 
received  by  the  Bank  during  the  fiscal 
year  ftom  the  issuance  of  Class  A  stock, 
multiplied  by  the  rate  of  return  payable 
by  the  Bank  during  the  fiscal  year  as 
specified  in  section  406(cl  of  the  Act, 
which  product  is  divided  by  the 
aggregate  of  the  amounts  advanced  by 
the  Bank  during  the  fiscal  year. 

(2)  The  aggregate  of  all  amounts 
received  by  the  Bank  during  the  fiscal 
year  from  the  issuance  of  Class  B  stock, 
multiplied  by  Ihe  rate  at  which 
dividends  are  payable  by  the  Bank 
during  the  fiscal  year  as  specified  in 


36784      Federal  Register  /  Vol.  53.  No.  184  /  Thursday.  September  22.  1986  /  Rules  and  Regulations 


section  406fdl  of  the  Act.  which  product 
is  divided  by  the  aggregate  of  the 
amounts  advanced  by  the  Bank  during 
the  fiscal  year.  Section  40e(d)  provides 
that  "No  dividends  shall  be  payable  on 
Class  B  stock."  The  "'amounts  received 
by  the  Bank  during  the  fiscal  year  from 
the  issuance  of  Class  B  stock"  means 
the  amount  of  cash  received  during  the 
fiscal  year  for  the  purchase  of  Class  B 
stock,  plus  the  amount  advanced  lo 
borrowers  by  the  Bank  during  the  fiscal 
year  for  such  purchases,  less  any  Class 
B  stock  that  is  rescinded  during  the 
fiscal  year. 

(3)  The  aggregate  of  all  amounts 
received  by  the  Bank  during  the  fiscal 
year  from  the  issuance  of  Class  C  stock, 
multiplied  by  the  rate  at  which 
dividends  are  payable  by  the  Bank 
during  the  fiscal  year  as  specified  in 
section  406(e)  of  the  Act.  which  product 
IS  divided  by  the  aggregate  of  the 
amounts  advanced  by  the  Bank  during 
the  fiscal  year. 

(4)  The  amounts  received  by  the  Bank 
during  the  fiscal  year  from  each  issue  of 
telephone  debentures  and  other 
obligations  of  the  Bank,  multiplied, 
respectively,  by  the  rates  at  which 
mterest  is  payable  by  the  Bank  durmg 
the  fiscal  year  to  holders  of  each  issue. 
each  of  which  product  is  divided, 
respectively,  by  the  aggregate  of  the 
amounts  advanced  by  the  Bank  dunng 
the  fiscal  year. 

(5)  The  amount  by  which  the 
aggregate  of  the  amounts  advanced  by 
the  Bank  dunng  the  fiscal  year  exceeds 
the  aggregate  of  the  amount  received  by 
the  Bank  from  the  issuance  of  Class  A 
stock.  Dass  B  stock.  Class  C  stock,  and 
telephone  debentures  and  other 
obligations  of  the  Bank  during  the  fiscal 
year,  multiplied  by  the  historic  cost  of 
money  rate  as  of  the  close  of  the 
immediately  preceding  fiscal  year, 
which  product  is  divided  by  the 
aggregate  of  the  amounts  advanced  by 
the  Bank  during  the  fiscal  year 

(6)  As  used  in  paragraph  (c)(5)  of  this 
section,  the  term  "histonc  cost  of  money 
rate  as  of  the  dose  of  the  unmediately 
preceding  fiscal  year,"  means  the  sums 
of  the  results  of  the  following 
calculations:  The  amounts  advanced  by 
the  Bank  in  each  fiscal  year  during  the 
period  beginning  with  fiscal  year  1974 
and  ending  with  the  immediately 
preceding  fiscal  year,  multiplied, 
respectively,  by  the  cost  of  money  rate 
for  the  fiscal  year  (as  set  forth  in  Table  I 
for  fiscal  years  1974  through  1967.  and 
as  determined  by  the  Governor  in 
paragraphs  (c)  (1)  through  (5)  of  this 
section  for  fiscal  years  after  fiscal  year 
1987).  with  each  product  then  divided  by 
the  aggregate  of  the  amounts  advanced 
by  the  Bank  from  the  beginning  of  fiscal 


year  1974  through  the  end  of  the  fiscal 
year  just  ended. 

TABLf  I 


For  advances  made  tft 

tnolywr 

The  co«t  0*  money  fSls 

shMtM^ 

^a^A 

501  percent 

S.SSpsrcent 

laTft 

5-U  percent. 

tqT7 

5.00  percerit 

1978,..- 

1979 

5  87  percent 

5  93  percent 

1962    ™_ — — — 

1983     ™. — _ 

8  39  oerceni 
6  99  perceni 

S.OOpercwH. 
5.00pMoanL 

'<9fHI 

1987 1 

SjOOperconL 

•n  rtm  tabW-  "Meat  year"  m©an«  the  i2-mor»th 
penod  onamq  or  Septetnoer  30  of  the  oesgrw'ed 
year 

(d)  A  borrower  with  a  Bank  loan 
approved  on  or  after  October  1. 1987, 
and  before  December  22.  1387.  and  with 
funds  not  fully  advanced  as  of 
December  22. 1987.  may  until  the  next 
advance  under  the  loan  or  March  21, 
1988,  whichever  is  later,  elect  to  have 
the  mterest  rate  specified  in  the  loan 
commitraent  apply  to  the  unadvanced 
portion  in  lieu  of  the  rale  which  would 
otherwise  apply  as  set  forth  in 

5  1610.10(a).  A  borrower  making  such  an 
election  shall  contact,  m  writing,  the 
applicable  Area  Office  of  REA.  The 
Governor  shall  then  adjust  the  interest 
rate  that  applies  lo  the  unadvanced 
portion  of  the  loan  accordingly. 

(e)  If  the  Bank,  pursuant  to  section 
407(b)  of  the  Act.  issues  telephone 
debentures  to  refinance  outstanding 
tf  lephone  debentures  or  other 
obhjjalions,  the  Bank  shall  reduce  the 
interest  rate  charged  on  each  advance  of 
Bank  loan  funds  made  during  the  fiscal 
yearlni)  in  which  the  refinanced 
debentures  or  other  obligations  were 
originally  issued.  The  reduction  shall  bn 
for  the  period  beginnTng  on  the  issue 
dyte  of  the  refinancing  debentures  and 
ending  on  the  date  the  advance  matures 
or  is  completely  prepaid,  whichever  is 
earlier.  This  reduction  shall  be  in 
addition  to  any  other  interest  rate 
reduction  required  by  section  408(b)(3) 
of  the  Act.  The  interest  rate  shall  be 
reduced  by  the  amount  which  fully 
reflects  that  percentage  of  the  funds 
saved  by  the  Bank  as  a  result  of  the 
refinancing  which  is  equal  to  the 
percentage  representation  of  the 

ad%  ance  of  ail  advances  made  during 
the  fiscal  year(s)  involved.  In  no  case. 
however,  shall  the  interest  rate  be 
reduced  lo  less  than  5  percent  per 
annum.  The  interest  rale  reduction  for 


each  advance  shall  be  determined  as 

follows: 

(1)  The  funds  saved  by  the  Bank  as  a 
result  of  the  refinancing  shall  be 
computed. 

(2)  The  advance  shall  be  divided  by 
the  total  of  all  advances  made  during 
the  fiscal  year{s)  involved,  and  stated  to 
the  nearest  01  percent. 

(3]  The  percentage  in  paragraph  (eK2) 
of  this  section  is  multiplied  by  the 
amount  in  paragraph  (e)(1)  of  this 
section  to  determine  (he  savings  for  a 
particular  advance.  The  interest  rate  on 
that  advance  is  then  reduced  to  fully 
reflect  the  savings  over  the  remaining 
amortization  period  of  the  loan  from 
which  the  advance  was  made. 

(f)  Within  60  days  after  the  issue  date 
described  in  paragraph  (e)  of  this 
section,  the  Governor  shall  amend  the 
loan  dcKumentdtion  for  each  advance 
descnbed  in  paragraph  (e)  of  this 
section,  as  necessary,  lo  refiecl  any 
interest  rate  reduction  applicable  to  the 
advance  by  reason  of  paragraph  (e)  of 
this  section,  and  shall  notify  each 
affected  borrower  of  the  reduction. 

[g]  Within  5  days  of  determining  the 
cost  of  money  rale  for  a  fiscal  year,  the 
Governor  shall: 

(1)  Cause  the  determination  to  be 
published  in  the  Federal  Register  in 
accordance  with  section  552  of  Title  5. 
United  States  Code,  and 

|2)  Furnish  a  copy  of  the 
determination  to  the  Comptroller 
General  of  the  United  State.s. 

(h)  A  borrower  should  not  wait  until 
the  end  of  the  fiscal  year  to  submit  a 
requisition  for  an  advance  of  loan  funds 
if  it  wants  the  advance  made  in  that 
fiscal  year.  Borrower  reqmsitians 
submitted  late  in  the  fiscal  year  may  not 
be  processed  m  that  fiscal  year  because 
cf  workload  and  other  f.trlnrs 

3  1610.1 1    Interest  rate  to  be  consMered 
for  purpoees  of  assesstng  tltgiUHty  for 
loans. 

For  purposes  of  dttt- rmining  the 
creditworthiness  of  a  borrower  for  a 
Bank  loan  pursuant  to  section  408(bl(4) 
(i)  and  (ii)  of  the  Act.  the  Governor  shall 
assume  that  the  loan,  if  made,  would 
bear  interest  at  a  rate  equal  to  the 
average  yield  on  the  dale  of 
determination  on  outstanding 
markelabfe  obligations  of  the  United 
Stales  having  a  final  matuniy 
comparable  to  the  final  maturity  of  the 
loan. 

(a)  The  Treasury  rale  will  be  used  for 
this  delerminalion.  The  30-yenr  Treasury 
rale  will  be  used  in  all  feasibility  studies 
for  h>an8  with  a  final  maturity  of  at  least 
30  years  from  the  date  of  the  mortgage 
note  between  the  Bank  and  the 
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borrower.  A  straight-line  tnteriH>lation 
between  other  Treasury-  rates  will  be 
used  to  determine  the  rate  applicable  for 
feasibility  studies  for  loans  with  final 
maturities  of  less  than  30  years. 

(b)  The  Treasury  rate  will  be  obtained 
each  Tuesday,  or  as  soon  as  possible 
thereafter,  from  the  Federal  Reserve. 
The  rate  for  the  current  week,  from  the 
column  labeled  'This  week"  in  the 
Federal  Reseri'e  statistical  release,  will 
be  used  from  that  Wednesday  through 
the  following  Tuesday, 

(c)  As  used  in  this  paragraph,  the 
"date  of  determination"  means  the  date 
of  the  feasibility  study  used  in  support 
of  the  loan  recommendation. 

Dated:  August  17, 1988. 
lack  Van  Maik. 

Acting  Governor.  Rural  Telephone  Bonk 
\Vn  Doc  88-21637  Filed  9-21-88;  8:45  am) 
eiCUNO  COOC  94tO-IS-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  24 

Current  IRS  Interest  Rate  Used  In 
Calculating  Interest  on  Overdue 
Accounts  and  Refunds 

AGENCY:  Customs  Serv  ice,  Treasury. 
ACTION:  Notice  of  calculation  of  interest. 

summary:  The  Tax  Reform  Act  of  1986 

established  a  new  method  of 
determining  the  adjusted  rate  of  interest 

on  applicable  overpayments  or 
underpayments  of  Customs  duties.  The 
new  method  provides  a  two-tier  system 
based  on  the  shorl-Ierm  Federal  rate 
and  is  adiusted  quarterly.  This  notice 
advises  the  public  that  the  interest  rates, 
as  set  by  the  Internal  Revenue  Ser\*ice. 
will  be  11  percent  for  underpayments 
and  10  percent  for  overpayments  for  the 
quarter  beginning  October  1,  1988.  It  is 
being  published  for  the  convenience  of 
the  importing  public  and  Customs 
personnel. 
EFFCcnvE  date:  October  1. 1988. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Hubert  U.  Hamilton.  )r..  Revenue  Branch. 

National  Finance  Center,  U.S.  Customs 

Service.  6026  Lakeside  Boulevard. 

Indianapolis.  Indiana  46278(317)  298- 

1245. 

SUPPLEMENTARY  INFORMATION: 

Background 

By  notice  published  in  the  Federal 
Regjsler  on  |anuary  5.  1967  (52  FR  255). 
Customs  advised  the  public  that  the  Ta.x 
Reform  Act  of  1986  (Pub.  L  99-514), 
amended  26  U.S.C-  6621.  mandating  a 


new  method  of  determining  the  interest 
rate  paid  on  applicable  overpayments  or 
underpayments  of  Customs  duties.  The 
new  method  provides  a  two-tier  system 
based  on  the  short-term  Federal  rale.  As 
amended.  26  U.S.C-  6621  provides  that 
the  interest  rate  that  Treasury  pays  on 
overpayments  wiU  be  the  short-term 
Federal  rate  plus  2  percentage  points. 
The  interest  rate  paid  to  the  Treasury 
for  underpayments  will  be  the  short- 
term  federal  rate  plus  3  percentage 
points.  The  rates  wUI  be  rounded  to  the 
nearest  full  percentage. 

The  interest  rales  are  deterrruned  by 
the  Internal  Revenue  Service  on  behalf 
of  the  Secretary  of  the  Treasury  based 
on  the  average  market  yield  on 
outstanding  marketable  obligations  of 
the  U.S.  with  remaining  penods  to 
maturity  of  3  years  or  less  and  are  to 
fluctuate  quarterly  The  rates  are 
determined  dunng  the  first  month  of  a 
calendar  quarter  and  become  efTective 
for  the  following  quarter. 

Delerminatioo 

It  has  been  determined  that  the  rates 
of  interest  for  the  period  of  October  1. 
laea-December  31. 1988  are  11  percent 
for  underpayments  and  10  percent  for 
overpayments.  These  rates  will  remain 
in  effect  through  December  31.  1988,  and 
are  subject  to  change  on  (anuary*  1. 1989. 
They  will  remam  in  effect  until  changed 
by  another  notice  in  the  Federal 
Register. 
William  Von  Raab, 
Commissioner  of  Customs. 

Dated:  September  13. 1888. 
[FR  Doc,  88-21665  Filed  9-21-88:  fl:45  am) 
BILLMG  CODE  BMO-n^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  172 

I  Docket  No.  84F-0 4081 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Sucrose  Fatty  Acid 
Esters;  Correction 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Admmistration  (FDA)  is  correcting  the 
republication  of  the  final  rule  that 
amended  the  food  additive  regulation  on 
sucrose  faity  acid  esters  (53  FR  22294: 
|une  15,  1988).  The  preamble 
inadvertently  omitted  the  word  "no" 
before  the  word  "toxicological"  in  the 
sentence  "Vogin  reported  toxicological 


or  pathological  changes  from  oral 
administration  of  dimethyl  sulfoxide  to 
monkeys  at  a  dose  of  1  milliliter  per 
kilogram. "  This  document  adds  the  word 
"no"  to  correctly  state  the  results  of  the 
study  reported  by  Vogin. 
EFFCCnVE  DATE:  September  22,  1988 
FOR  FURTHER  tNFOfWATION  CONTACT: 
Blondell  Anderson.  Center  for  Food 
Safety  and  Applied  Nutntion  (HFF-3A4t 
Food  and  Drug  Administration,  200  C 
Street  SW,,  Vi'ashmglon.  DC  20204  2i.)Z- 
472-5690. 

SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  88-13434,  appeanng  at  page  22296 
in  the  Federal  Register  of  Wednesday. 
)une  15. 1988,  first  column.  Ime  17,  the 
word  "no"  is  added  to  correct  the  line  of 
the  sentence  to  read  as  follows:  "Vogin 

reported  no  toxicological  or 

Dated  September  13. 1988. 
Fred  R-  Shank. 

Acting  Director.  Center  for  Food  Safety  and 
Applii'd  Xutrition. 

|FR  Doc  B8-21656  Filed  9-21-aR;  8:45  ami 
BtLUMG  COOC  4110-01-11 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  56  and  57 

Metal  and  Nonmetal  Loading,  Hauling, 
and  Dumping  and  Machinery  ar>d 
Equipment  Standards;  Public  Meetings 

AGENCY:  Mine  Safety  and  Health 

Administration.  Labor. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Mine  Safely  and  Health 
Administration  (MSHA)  will  hold  two 
pubhc  meetings  lo  answer  questions 
about  the  Agency  s  new  loading, 
hauling,  and  dumpmg  and  machinery 
and  equipment  safety  standards  which 
become  effective  on  October  24. 1968. 
DATES:  The  public  meetings  will  be  held 
on  October  4, 1988  in  Denver,  Colorado 
and  October  6.  1968  in  Pittsburgh. 
Pennsylvania.  Each  meeting  wrill  begin 
at  9:00  a.m. 

ADDRESSES:  The  public  meetings  will  be 
held  .it  the  fullowing  locations: 

1,  October  4. 1988— Federal  OfTicc 
Building,  1961  Stout  Street  Room  1617. 
Denver.  CO  80294 

2.  October  6. 1988~Sew!ckley  Country 
Inn.  801  Ohio  River  Boulevard. 
Conference  Center.  Sewicltley.  PA 
15143. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Delimba.  Chief.  Division  of 
Safety.  Metal  and  NonmeUl  Mme  Safety 
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and  Health.  (MSHA),  phone  (703)  235- 

8647. 

SUPPlfMENTARY  INFORMATION:  On 

Aasusl  25.  1988,  MSHA  published  a  final 
r.ile  m  the  Federal  Register  (53  PR  32496) 
rpvismg  its  sdfety  standards  for  loading, 
hduling.  and  dumping  and  machinery 
and  equipment  at  metal  and  nonmetal 
mines.  These  standards  will  take  effect 
on  October  24. 1988.  The  final  rule 
changed  several  provisions  in  the 
existing  standards  to  accommodate 
advances  in  mining  technology.  In 
addition,  alternative  methods  of 
compliance  were  provided  for  many 
standards.  In  response  to  requests  from 
the  mining  community.  MSHA  has 
scheduled  two  public  meetings  to 
provide  individuals  with  an  opportunity 
to  informally  discuss  the  revised 
standards  with  representatives  of  the 
Agency  Each  meeting  is  scheduled  to 
begin  at  9:00  a.m.,  local  time. 

Ddte:  September  16. 1988- 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

tFR  DoL   88-21635  Filed  9-21-88;  8:45  ami 
BiUtHG  COOE  4510-43-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-20 

i  FPMR  Temp.  Reg.  D-74) 

Property  Pass 

agency:  Public  Buildings  Service.  GSA. 
action:  Temporary  regulation. 

SUMMARY:  This  notice  proposes  to 
reissue  reguldtorv'  guidelines  for  the  use 
of  Optional  Form  7.  Property  Pass. 
which  was  erroneously  deleted  from  41 
CFR  Part  101-20  on  July  1.  1987. 
Presently,  there  are  no  regulatory 
guidelines  m  effect  to  control  the 
removal  of  properly  from  Federal 
buildings.  This  proposal  would  eliminate 
this  impediment.  If  this  is  not  corrected, 
It  could  lead  to  serious  external  and 
internal  control  problems  resulting  in  an 
increase  of  thefts  from  Federal 
buildings. 
dates: 

Effective  date:  September  22, 1988. 

Expiration  date:  September  22. 1989. 

Comments  due  on  or  before  November 
21,  1988. 

ADDRESS:  Comments  should  be 
addressed  to:  General  Services 
Administration.  Public  Buildings 
Sen-'ice,  Law  Enforcement  Division 
(PML),  Washington.  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr  Frt^d  T  Herring,  302-535-7274, 


SUPPLEMENTARY  INFORMATION:  The 

General  Services  -Administration  has 
determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  E.O.  12291  of 
February  17. 1981,  because  it  is  not 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
Therefore,  a  Reuglatory  Impact  Analysis 
has  not  been  prepared.  GSA  has  based 
all  administrative  decisions  underlying 
this  rule  on  adequate  information 
concerning  the  need  for.  and 
consequences  of.  this  rule;  has 
detenpined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

List  of  Subjects  in  41  CFR  Part  101-20 

Fire  prevention,  Blind.  Safety. 
Concessions.  Crime.  Federal  buildings 
and  facilities.  Government  property 
management.  Security  measures. 

Authority:  Sec.  ZOStc),  63  StaL  390.  40 
use.  488(c). 

In  41  CFR  Chapter  101.  the  following 
temporary  regulation  is  added  to  the 
appendix  at  the  end  of  subchapter  D  to 
read  as  follows: 

FEDERAL  PROPERTY  MANAGE.MENT 
REGULATIONS  TEMPORARY 
REGULATION  D-74 

.August  22.  1988. 

TO:  Heads  of  Federal  agencies 
SUBIECT:  Property  pass 

1.  Purpose.  This  notice  announces  the 
reissuance  of  regulatory  guidelines 
affecting  the  use  of  Optional  Form  7. 
Property  Pass.  To  accomplish 
established  crime  prevention  goals  and 
nbjectives.  it  is  essential  that  the 
appropriate  external  and  internal 
controls  be  Implemented. 

2.  Effective  date.  This  temporary 
regulation  is  effective  upon  publication 
in  the  Federal  Register. 

3.  Expiration  date.  This  temporary 
regulation  expires  12  months  from  the 
publication  date  in  the  Federal  Register. 

4.  Background.  Federal  Property 
Management  Regulation  101-20.115. 
Property  Pass,  provided  regulatory 
guidelines  for  the  use  of  Optional  Form 
7.  Property  Pass.  These  guidelines  were 
erroneously  deleted  from  41  CFR  Part 
101-20  which  was  updated  and  became 
effective  on  |uly  1. 1987.  Historically,  the 
pass  has  served  as  an  effective  and 
efficient  instrument  in  controlling 
removal  and  theft  of  property  from 
Federal  buildings. 

5.  Explanation  of  changes.  Section 
101-20.110  is  added  to  read  as  follows: 


§  101-20.110    Property  pass. 

(a)  Optional  Form  7,  I>roperty  Pass. 
may  be  used  by  all  agencies  requiring  a 
pass  for  the  removal  of  occupant  agency 
controlled  Gov«?mment  property  from 
Federal  buildings.  The  form  may  be  used 
for  the  removal  of  personally  owned 
property  when  security  regulations  are 
in  force  in  a  given  building. 

(bl  The  form  is  to  be  filled  in  and 
signed  by  the  person  authorizing  the 
removal  of  the  property  The  person 
authorized  to  remove  the  property  is  to 
surrender  the  pass  to  the  guard  when 
leaving  the  building.  The  disposition  of 
the  pass  after  collection  by  the  guard  is 
a  matter  of  administrative  determination 
to  be  made  by  the  using  agency. 

6.  Availability  of  forms.  The  Optional 
Form  7.  Property  Pass  may  be  obtained 
by  submitting  a  requisition  in 
FEDSTRIP/MILSTRIP  formal  to  the; 
General  Services  Administration, 
Furniture  Commodity  Center.  FCNl. 
Washington.  DC  20406. 

7.  Comments.  Comments  concerning 
the  effect  or  impact  of  the  regulation 
may  be  submitted  to  the  GSA.  Public 
Building  Service.  Law  Enforcement 
Division  (PML).  Washington,  DC  20405- 
Comments  should  be  submitted  within 
60  days  of  publication  of  the  regulation 
in  the  Federal  Register. 

[uhn  Alder«on. 

Ading  .^Jlt:ln!straCf>^  of  General  Services. 
(FR  Doc.  88-21620  Filed  9-21-88:  8:45  am] 
BILUNQ  COOC  MTO-?!-* 


FEDERAL  COMMUNICATIONS 

COMMISSION 

47  CFR  Part  73 

Radio  and  Television  Broadcasting; 
Editorial  Corrections 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  Order  makes  several 
editorial  changes  to  Part  73  of  the 
Commission's  Rules,  to  correct 
inaccurate,  outdated  rule  texts. 

EFFECTIVE  DATE:  Si'ptrnih^T  22,  laflfl. 
FOR  FURTHER  INFORMATION  CONTACT: 

Rita  McDonald.  Policy  and  Rules 

Division.  Mass  Media  Bureau  (202)  254- 

3394 

SUPPLCMENTARY  INFORMATION: 

Order 

Adopted:  September  2, 1988. 
Released:  September  13. 1988. 
By  the  Chief,  Mass  Media  Bureau: 
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1.  In  this  Order,  the  Commission 
updates  its  Rules  to  correct  certain 
errors  which  currently  appear  in  Title  47 
of  the  Code  of  Federal  Regulations. 
Specifically,  the  Commission  makes 
editorial  changes  to  47  CFR  73.3517. 
73.3597.  and  73,3615,  as  reflected  below. 
This  information  is  revised  as  part  of  the 
Agency's  oversight  function. 

2.  This  Order  makes  no  substantive 
changes  which  impose  additional 
burdens  or  remove  provisions  relied 
upon  by  licensees  or  the  public.  We 
conclude,  for  the  reasons  set  forth 
above,  that  these  revisions  will  8er\e 
the  public  interest. 

3.  These  amendments  are 
implemented  by  authority  delegated  by 
the  Commission  to  the  Chief.  Mass 
Media  Bureau.  Because  these 
amendments  involve  rules  pertaining  to 
agency  organization,  do  not  impose  any 
additional  burdens,  and  raise  no  issue 
upon  which  comments  would  serve  any 
useful  purpose,  prior  notice  of 
rulemaking,  effective  date  provisions. 
and  public  procedure  on  such  matters 
are  not  required  under  the 
Administrative  Procedure  Act.  5  U,S,C. 
section  553. 

4.  Because  a  general  notice  of 
proposed  rulemaking  is  not  required,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

5.  Therefore.  //  is  ordered.  That 
pursuant  to  sections  4.  5.  and  303,  of  the 
Communications  Act  of  1934,  as 
amended,  and  §  §  0.61  and  0.283  of  the 
Commission's  Rules.  Part  73  of  the  FCC 
Rules  and  Regulations  is  amended  as  set 
forth  below,  effective  upon  publication 
in  the  Federal  Register. 

Federal  Communications  Commission 
Alex  D.  Felker. 

Chief  Mass  Media  Bureau. 

Ust  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting,  Radio 
broadcasting. 

Rule  Amendments 

47  CFR  Part  73  is  amended  as  follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  US.C  secUon*  154  and  303. 

2.  Section  73.3517,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  73.3517    Contingent  applications^ 


(a)  Upon  filing  of  an  application  for 
the  assignment  of  a  license  or 
construction  permit,  or  for  a  transfer  of 
control  of  a  licensee  or  permittee,  the 


proposed  assignee  or  transferee  may. 
upon  payment  of  the  processing  fee 
prescribed  in  Subpart  G  Part  1  of  this 
chapter,  file  applications  in  its  own 
name  for  authorization  to  make  changes 
in  the  facilities  to  be  assigned  or 
transferred  contingent  upon  approval 
and  consummation  of  the  assignment  or 
transfer  '  '  ' 

3.  Section  73.3597  is  amended  by 
revising  paragraph  (c)(3)(ii)  to  read  as 
follows, 

E  73.3597     Procedures  on  transfer  and 
assignment  appHcatlont. 

(c)  '  '  * 

(3)  ■  •   ' 

(ii)  When  the  seller  is  to  receive 
reimbursement  of  his  expenses,  the 
applications  of  the  parties  shall  include 
an  Itemized  accounting  of  such 
expenses,  together  with  such  factual 
information  as  the  parties  rely  upon  for 
the  requisite  showing  that  those 
expenses  represent  legitimate  and 
prudent  outlays  made  solely  for  the 
purposes  allowable  under  paragraph 
(cl(2)  of  this  section. 

4.  Section  73.3615  is  amended  by 
revising  the  second  sentence  of 

paragraph  (e)  to  read  as  follows: 

§  73.3615    Ownership  reports. 

(e)  '  '  ■  The  Ownership  Report  of 
the  permittee  shall  give  the  information 
required  by  the  applicable  form. 

(FR  Doc.  88-21490  Filed  9-21-88:  8:45  am) 
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47  CFR  Parts  73  and  74 

Amendment  of  the  Rules  Reflecting 
Ctianges  in  FCC  Forms 

agency:  Federal  Communications 

Commission. 
action:  Final  rule. 

SUMMARY:  This  Order  rexises  several 
sections  of  Parts  73  and  74  of  the 
Commission's  Rules,  to  update  the 
numbers  and  titles  of  FCC  applications 
forms.  The  revisions  are  made  to  correct 
inaccurate,  outdated  rule  texts. 
EFFECTIVE  DATE:  September  22,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Rita  McDonald,  Policy  and  Rules 
Division.  Mass  Media  Bureau,  (202)  254- 
3394. 

SUPPLEMENTARV  INFORMATION: 

Order 

Adopted:  September  2. 1966. 


Released:  SeptemberlS.  1986. 
By  the  Chief.  Mass  Media  Bureau. 

1.  In  this  Order,  the  Commission 
updates  its  Rules  to  reflect  recent 
changes  in  the  numbers  and  titles  of 
broadcast  application  forms.  This 
information  is  revised  as  part  of  the 
Agency's  oversight  function. 
Specifically.  Forms  349-L  and  349-P 
have  deleted,  and  replaced  with  Forms 
349  and  350;  Form  701  has  been  replaced 
as  o  broadcast  form  by  Form  307:  and 
Forms  346  and  347  have  new  titles. 
Finally,  as  announced  in  an  earlier 
Order  \52  FR  47569.  December  IS.  1987) 
Form  330-P  has  been  replaced  by  Form 
330.  47  CFR  73.3500,  73  3533,  733534, 
73.3536,  74.939,  and  74.951  are 
accordingly  amended. 

2.  This  Order  makes  no  substantive 
changes  which  impose  additional 
burdens  or  remove  provisions  relied 
upon  by  licensees  or  the  public.  We 
conclude,  for  the  reasons  set  forth 
above,  that  these  revisions  will  ser\'e 
the  pubhc  interest. 

3.  These  amendments  are 
implemented  by  authority  delegated  by 
the  Commission  to  the  Chief,  Mass 
Media  Bureau.  Because  these 
amendments  Involve  rules  pertaining  to 
agency  organization,  do  not  impose  any 
additional  burdens,  and  raise  no  issue 
upon  which  comments  would  serve  any 
useful  purpose,  prior  notice  of  rule 
making,  effective  dale  provisions,  and 
public  procedure  on  such  matters  are 
not  required  under  the  Administrative 
Procedure  Act.  5  USC.  553. 

4.  Because  a  general  notice  of 
proposed  rule  making  is  not  required, 
the  Regulator}'  Flexibility  Act  does  not 
apply. 

5.  Therefore,  it  is  ordered,  that 
pursuant  to  sections  4.  5.  and  303.  of  the 
Communications  Act  of  1934,  as 
amended,  and  §§0.61  and  0.283  of  the 
Commission's  Rules.  Parts  73  and  74  of 
the  FCC  Rules  and  Regulations  are 
amended  as  set  forth  below,  effective 
upon  publication  in  the  Federal  Register. 
Federal  Communications  Commission. 

Alex  D.  Felker. 

Chief.  Mtiss  Media  Bureau 

List  of  Subjects  in  47  CFR  Parts  73  and 

74 

Television  broadcasting,  Radio 

broadcasting. 

Amendments 

47  CFR  Parts  73  and  74  are  amended 

as  follows: 

PART73— lAMENDEDl 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 
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Atjthorit>    4"  L'  S  C   1S4.  303. 

§73.3500    lAmendedi 

2.  Section  73.3500,  Applicdtion  and 
report  forms,  is  amended  by  removing: 
Form  Number  and  Title: 

349-L    Appiicdtion  for  an  FM  Booster 

Station  License. 
349-P    Application  for  Authority  to 

Construct  or  Make  Changes  in  an 

FM  Booster  Station. 
701     Application  for  Extension  of 

Construction  Permit  or  to  Replace 

Expired  Permit, 
and  by  adding: 
Form  Number  and  Title: 
307    Application  for  Extension  of 

Broadcast  Construction  Permit  or  to 

Replace  Expired  Construction 

Permit. 

349  Application  for  Authority  to 
Construct  or  Make  Changes  in  an 
F\!  Translator  or  FM  Booster 
Station. 

350  Application  for  an  FM 
Translator  or  FM  Booster  Station 
License. 

Finally,  the  titles  of  Forms  346  and  347 
are  revised  to  read  as  follows: 

Form  number  and  Title: 
346    Application  for  Authority  to 

Construct  or  Make  Changes  in  a 

[-0W  Power  TV.  TV  Translator  or 

TV  Booster  Station. 
3-1"    Application  for  a  Low  Power  TV. 

TV  Translator  or  T\'  Booster 

Station  License. 

3.  Section  73.3533  is  amended  by 
revising  paragraphs  (a)(4),  (al(6),  (a)(7). 
and  (b)  to  read  as  follows; 

§  73.3533  Appltcatton  for  construction 
permtt  or  modification  of  construction 
permit. 

(,i)  ■    '    • 

(4)  FCC  Form  330.  "Application  for 
Authorization  to  Construct  New  or 
Make  Changes  in  an  Instructional 
Television  Fixed  and/or  Response 
Station{s).  or  to  Assign  to  Transfer  Such 
Stationis)." 

(5)  •   '  ' 

(6)  FCC  Form  346.  ■■Application  for 
Authority  to  Construct  or  Make  Changes 
in  a  Low  Power  TV.  TV  Translator  or 
TV  Booster  Station." 

(7)  FCC  Form  349.  "Application  for 
Authority  to  Construct  or  Make  Changes 
in  an  FM  Translator  or  FM  Booster 
Station. ■' 

(b)  The  filing  of  an  application  for 
modification  of  construction  permit  does 
not  extend  the  expiration  date  of  the 
construction  permit.  Extension  of  the 
expiration  dale  must  be  applied  for  on 
FCC  Form  307.  in  accordance  with  the 
provisions  of  §  733534. 


4.  Section  73.3534  is  amended  by 
revising  paragraphs  (a)  and  (e)  to  read 

as  follows: 

§  73.3534  Application  for  eitenston  of 
construction  permit  or  for  constructk>n 
permit  to  replace  expired  construction 

permrt. 

(a)  Application  for  extension  of  time 
within  which  to  construct  a  station  shall 
be  filed  on  FCC  Form  307.  "Application 
for  Extension  of  Broadcast  Construction 
Permit  or  to  Replace  Expired 
Construction  Permit."  The  application 
shall  be  filed  at  least  30  days  prior  to  the 
expiration  date  of  the  construction 
permit  if  the  facts  supporting  such 
application  for  extension  are  known  to 
the  applicant  in  time  to  permit  such 
filing.  In  other  cases,  an  application  will 
be  accepted  upon  a  showing  satisfactory 
to  the  FCC  of  sufHcient  reasons  for  filing 
within  less  than  30  days  prior  to  the 
expiration  date. 

(e)  Application  for  a  construction 
permit  to  replace  an  expired 
construction  permit  shall  be  filed  on 
FCC  Form  307.  Such  applications  must 
be  filed  within  30  days  of  the  expiration 
date  of  the  authorization  sought  to  be 
replaced.  If  approved,  such 
authorization  shall  specify  a  period  of 
not  more  than  6  months  within  which 
construction  shall  be  completed  and 
application  for  license  filed. 

5.  Section  73.3536  is  amended  by 
revising  paragraph  (b)  (51  and  (B)  to  read 
as  foHows: 

§  73.3536    Application  for  license  to  cover 
construction  permit. 

(■i)  •   *    ■ 

(bj  •   •   • 

(5)  FCC  Form  347.  "Application  for  a 
Low  Power  TV,  TV  Translator  or  TV 
Booster  Station  License." 

6.  FCC  Form  350,  "Application  for  an 
FM  Translator  or  FM  Booster  Station 
License." 


PART  74— [AMENDED I 

6.  The  authority  citation  for  Part  74 
continues  to  read  as  follows: 

Authority;  Sees  4.  303.  48  Stat  1066.  as 
amended.  1082.  as  amended  47  U.S.C  154, 
303.  unless  otherwise  noted.  Interpret  or 
apply  sees.  301,  303.  307.  48  Stat.  1081. 1082. 
as  amended,  1083  as  amended;  47  U  SC  301, 
303,307 

§74.939    I  Amended) 

7.  Section  74.939.  Special  rules 
governing  HTS  response  stations,  is 
amended  by  revising  the  reference  to 
FCC  Form  330P.  in  paragraph  fb).  to  FCC 
Form  330. 


a.  Section  74.951  is  amended  by 
revising  the  introductory  text  to  read  as 

follnws: 

§  74.951     Modiflcatton  of  transmission 
systems. 

Formal  application  on  FCC  Form  330 
IS  required  for  any  of  the  following 
changes  or  modifications  of  the 
transmission  systems: 

|FR  Doc.  88-21491  Filed  »-21-88:  8:45  am| 
BtLUNO  CODE  •7t2-St^ 


47  CFR  Part  95 

[FCC  88-2561 

Personal  Radio  Services 

AOEf«CY:  Federal  Communications 

Commission. 

action:  Orden  final  niles. 

summary:  This  document  corrects  and 
clarifies  the  Technical  Regulations  of  the 
Personal  Radio  Ser\'ices.  The  Persona! 
Radio  Services  include  the  General 
Mobile  Radio  Service,  the  Radio  Control 
Service  and  the  Citizens  Band  Radio 
Service.  These  rules  are  being  adopted 
to  correct  errors  and  clarify  matters  that 
were  not  readily  apparent  in  the  text  of 
the  Technical  Regulations. 
DATES:  These  rules  are  effective  October 
24,  1986. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT. 

|ohn  J.  Borkowski.  Special  Services 
Division.  Private  Radio  Bureau.  [202] 
632-4964. 

SUPPI^MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commis.sion"s  Order. 
FCC  88-256,  adopted  |uly  26,  1988.  and 
released  August  17. 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commis.sion's 
copy  contractor.  International 
Transcription  Service  (202)  857-3800. 
2100  M  Street  NW..  Suite  140. 
Washington,  DC  20037. 

Summary  of  Order 

1.  In  this  Order  the  technical 
regulations  of  the  Personal  Radio 
Services  Rules  contained  in  Subpart  E  of 
Part  95.  47  CFR  95.601-95.669  were 
corrected  and  clarified.  The  Personal 
Radio  Services  include  the  General 
Mobile  Radio  Service  (CMRS).  the 
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Radio  Control  Radio  Service  (R/C).  and 
the  Citizens  Band  Radio  Service  (CB). 

2.  Three  years  ago  we  revised  these 
technical  regulations  and  deleted  certain 
unnecessary  provisions.  See  Order.  50 
FR  5074  (198S).  Since  that  time,  it  has 
become  apparent  that  Subpart  E  as 
printed  in  the  Code  of  Federal 
Regulations  may  be  unclear  in  certain 
respects.  The  new  rules  herein  have 
been  rewritten  to  make  them  easier  to 
understand  and  to  clarify  certain  long- 
standing rule  interpretations  related  to 
Subpart  E. 

3.  Section  95.605  (dermitions).  47  CFR 
95.605.  has  been  removed.  Instead,  terms 
are  defined  in  context  where  they  first 
appear  in  the  rules.  A  glossary  of  terms 
has  been  added  as  an  Appendix.  Ail  of 
the  rules  have  been  rewritten  in  their 
entirety  to  standardize  terms.  For 
example,  standard  symbols  for  technical 
units  are  now  used  throughout  (dB,  W. 
RF,  TP.  etc.). 

4.  We  have  removed  certain 
redundant  rules  and  made  certain 
editorial  changes,  including  corrections 
in  5595.607  and  95.B33|c).  47  CFR  95.607 
and  95.633(c).  We  also  clarified  our 
current  policy  interpreting  5  §95.222  and 
95,643.  47  CFR  95.222  and  95.643.  when 
taken  together,  to  prohibit  crystal 
changing  capability  by  the  user  of  an 
R/C  transmitter. 

5.  We  have  removed  the  frequencies 
72.0a  72.16.  72.24.  72.32.  72.40,  72.96  and 
75.64  MHz  from  595.623(a).  47  CFR 
95.623(a).  As  of  December  20, 1987.  these 
ciiannels  are  no  longer  available  in  the 
R/C  service.  S>e  5l95.207(a)l4)  and 
(a)(5).  47  CFR  95.207(a)(4)  and  (8)(5). 

6.  In  5  95.633(a).  47  CFR  95.633(a).  we 
changed  the  rule  to  reflect  the  specific 
frequency  modulation  types  permitted  in 
the  GMRS.  In  §  95.633(c).  47  CFR 
95,633(c),  the  requirement  that  "the 
modulation  percentage  must  be 
sufficient  to  provide  efficient 
communication"  has  been  recodified  to 
slate  that  "the  modulation  must  be 
greater  than  85  percent."  As  a  matter  of 
pohcy  and  procedure,  we  have  had  to 
interpret  this  rule  when  evaluating 
equipment,  We  currently  consider 
modulation  greater  than  85  percent  as 
presumptively  efficient  communication. 

7.  Section  95,661(a).  47  CFR  95,661(8). 
provides  that  each  multifrequency  CB 
transmitter  may  transmit  only  on  CB 
channels.  We  have  added  a  sentence 
explaining  that  transmitters  with 
frequency  capability  for  the  Amateur 
Radio  Services.  Military  Affiliate  Radio 
Systems  and  Civil  Air  Patrol  are  among 
those  that  will  not  be  type  accepted  in 
the  CB  Radio  Service  [see  new 

5  95.661(a)). 

8  We  conclude  that  good  cause  exists 
to  enact  these  rule  corrections  and 


clarifications  without  conducting  a 
notice  and  comment  rule  making 
proceeding  The  changes  to  Subpart  E  of 
Part  95  in  this  document  merely  codify 
long-standing  Commission  rule 
interpretations,  delete  redundant  or 
obsolete  rules  and  make  editorial 
corrections  and  revisions.  These  actions 
wilt  not  result  in  any  change  in 
Commission  type  acceptance  or  type 
approval  procedures  and.  thus,  there 
will  be  no  impact  upon  manufacturers  of 
this  type  of  equipment.  We  therefore 
conclude  that  the  rule  changes  are  minor 
and  noncontroversial  and  that  a  notice 
and  comment  proceeding  is 
unnecessary.  See  5  U.S.C.  5S3(b)(B). 

9.  In  view  of  the  foregoing,  and 
pursuant  to  Sections  4(i)  and  303(r}  of 
the  Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i)  and  303(r).  it  is 
ordered  that  Subpart  E  of  Part  95  of  the 
Commission's  Rules  is  amended  as  set 
forth  below. 

10.  It  is  further  ordered  that  these  rule 
amendments  shall  become  effective 
October  24. 1988. 

Federal  Communi cations  Commission. 
H.  Walker  Feasler  III, 
Acting  Secretary. 

Part  95  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  95 
continues  to  read  as  follows: 

Authority:  Sees  4.  303,  48  Stat.  1066. 1062, 
as  amended;  47  U.S.C.  154,  303. 

2.  The  Table  of  Contents  for  Subpart  E 
of  Part  95  is  revised  to  read  as  follows: 

PART  95— PERSONAL  RADIO 
SERVICES 


Subpart  E~Technlcal  Regulations 

General  Provisions 

S«c. 

95.601  Basis  and  purpose. 

9S.603  Type  acceptance  required. 

95.605  Tv-pe  acceptance  procedure. 

95  607  C5  transmitter  modification. 

Technical  StaodardB 

95.621    GMRS  transmitter  channel 

frequencies. 
95.623    R/C  transmitter  channel  frequencics- 
95,625    CB  transmitter  channel  frequencies 
95.BZ7    Emission  types. 
95.629    Emission  bandwidth. 
95.631     Unwanted  radiation. 
95.633    Modulation  standards. 
95.635    Maximum  transmitter  power. 

Type  Acceptance  Requirements 
95.641    Control  accessibility. 
95.643    R/C  transmitter  antenna. 
95,645    Power  capabiltly. 


95.647    Crystal  control  required. 

95  649    Instructions  and  warnings 

,\ddilional  Type  .Acceptance  Requirements 
For  CB  Transmitters 

95  661     Frequency  capability. 
95  663    CB  transmitter  power. 
95.665    External  controls. 
95.B67    Serial  number. 
95.669     Copy  of  rules. 
Appendix  1 — Glossary  of  Terms 

3.  Subpart  E  of  Part  95  is  revised  in  its 

entirety  to  read  as  follows: 

Subpart  E— Technical  Regulations 

General  Provisions 
£95.601    Basis  and  purpose. 

These  rules  provide  the  technical 
standards  to  which  each  transmitter 
(apparatus  that  converts  electrical 
energy  received  from  a  source  into  RF 
(radio  frequency)  energ>'  capable  of 
being  radiated)  used  or  intended  to  be 
used  in  a  station  authorized  any  of  the 
the  Personal  Radio  Ser\'ices  tnust 
comply.  They  also  provide  requirements 
for  obtaining  type  acceptance  of  such 
transmitters.  The  Personal  Radio 
Ser\'ices  are  the  GMRS  (General  Mobile- 
Radio  Service),  the  R/C  (Radio  Control 
Radio  Service)  and  the  CB  (Citizens 
Band  Radio  Ser\'ice).  For  operating 
rules,  see  Part  95.  Subpart  A— GMRS; 
Subpart  C— R/C;  Subpart  D— CB. 

§  95.603    Type  acceptance  required. 

(a)  Each  GMRS  trcnsm:tter  (a 
transmitter  that  operates  or  is  intended 
to  operate  at  a  station  authorized  in  the 
GMRS)  must  be  type  accepted. 

(b)  Each  R/C  transmitter  (a 
transmitter  that  operates  or  is  intended 
to  operate  at  a  station  authorized  in  the 
R/C)  must  be  type  accepted,  except  one 
that  transmits  only  in  the  26-27  MHz 
frequency  band  and  is  crystal  controlled 
(where  the  transmitted  frequency  is 
established  by  a  crystal  (a  quartz  piezo- 
electric element)). 

(c)  Each  CB  transmitter  (a  transmitter 
that  operates  or  is  intended  to  operate  at 
a  station  authorized  in  the  CB)  must  be 
type  accepted  No  CB  transmitter  type 
accepted  pursuant  to  an  application 
filed  prior  to  September  10. 1976.  shall 
be  manufactured  or  marketed. 

§  95.605    Type  acceptance  procedure. 

Any  entity  may  request  type 
acceptance  for  its  transmitter  in  one  of 
the  Personal  Radio  Services,  following 
the  applicable  type  acceptance 
procedures  in  Part  2  of  this  chapter. 

§  95.607    CB  transmttter  modtfication. 

Only  the  holder  of  the  grant  of 
authorization  of  the  particular  type 
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a:;f.i'pled  CB  transmitter  may  make  the 
tr.odifications  permitted  under  the 
provisions  for  type  acceptance  (see  Part 
2  of  this  Chapter.)  No  grantee  shvall  make 
any  of  the  following  modifications  to  the 
transmitter  without  prior  written 
permission  from  the  FCC  [Federal 
Communications  Commission): 

(a)  The  addition  of  any  accessory  or 
device  not  specified  in  the  application 
for  type  acceptance  and  authorized  by 
tile  FCC  ir.  granting  the  type  acceptance: 

(b)  The  addition  of  any  switch,  control 
or  external  connection: 

(c)  .^ny  modification  to  provide  for 
additional  transmitting  frequencies, 
increased  modulation  level,  a  different 
form  of  modulation,  or  increased  TP  (RF 
transmitter  power  expressed  in  W 
(watts),  either  rnean  powpr  (TP  averaged 
over  at  least  30  cycles  of  the  lowest 
modulating  frequency,  typically  0.1 
seconds  at  maximum  power)  or  peak 
*^nveJape  power  [TP  averaged  dunng  1 
RF  cycle  at  the  highest  crest  of  the 
modulation  envelope),  as  measured  at 
the  transmitter  output  antenna 
terminals,} 

Technical  Standards 

§SS.12t    GMRS  tantmmer  clwnnX 
Iraqusnclam. 

|a)  The  GMRS  transmitter  cfionnnl 
frequencies  1  reference  frequencies  from 
which  the  earner  frequency,  suppressed 
or  otherwise,  may  not  deviate  by  more 
than  the  specified  frequency  tolerance) 
are  462.530  .VIHz.  462.575  MHz,  462.800 
VIHz.  462.625  MHz.  482.650  MHz.  482.675 
MHz,  462.700  MHz.  462.725  MHz.  467  550 
MHz.  467.575  MHz.  467.800  MHz.  467  625 
MHz.  467  650  MHz.  467  675  MHz.  467.700 
MHz  and  487  725  MHz. 

Note:  Certa.n  GMRS  transmitter  channel 
frefj'jencies  are  authorized  only  for  certain 
station  classes  ar.d  station  locations.  See  Part 
15  Subpart  A, 

(b)  Each  GMRS  transmitter  for  mobile 
and  control  operation  must  be 
maintained  within  a  frequency  tolerance 
of  0,0005"«,  Each  GMRS  transmitter  for 
base,  mobile  relay  or  fixed  operation 
must  be  maintained  within  a  frequency 
tolerance  of  0,00025%, 

;  95.623    R/C  trarMKinMr  channet 
fraqiMnct**. 

(a)  The  R/C  transmitter  channel 
frequencies  are  26.995  MHz.  27 1)45  MHz. 
2"  095  MHz.  27  145  MHz.  27.195  MHz. 
27  255  MHz.  72.01  MHz.  72.03  KGlz.  72.05 
MHz.  72.07  MHz.  72.09  MHz.  72  11  MHz. 
72.13  MHz.  72,15  MHz,  72,17  MHz.  72.19 
MHz.  72  21  .MHz.  72.23  MHz.  72.25  MHz, 
72,27  .MHz,  72.29  MHz.  72,31  MHz.  72,33 
.MHz.  72.35  .MHz.  72.37  MHz.  72.39  MHz. 
72  41  MHz.  72  43  MHz.  72.45  MHz.  72.47 
MHz.  72  49  MHz.  72  51  MHz.  72.53  MHz. 


72.55  .VUfz.  72.57  MHz.  72.59  MHz.  72.61 
MHz.  72.63  MHz.  72.65  MHz.  72.67  MHi. 
72.69  MHz.  72.71  Vttlz.  72.73  MHz.  72.75 
MHz.  72.77  JvOfz.  72..  a  MHz.  72.81  .MHz. 
72  83  MHz.  72.85  MHz.  72.87  MHz.  72J9 
MHz.  72.91  .MHz.  72.93  MHz,  72.95  MHz. 
72  97  MHz.  72.99  MHz.  75.41  MHz,  75.43 
MHz.  75  45  MHz.  75  47  MHz.  75.49  .MHz. 
75  51  .VfHz.  75.53  MHz.  75.55  MHz.  75.57 
MHz.  75.59  .vniz.  75  61  .MHz.  75.63  MHz, 
75  65  .MHz.  75  87  MHz.  75.69  .MHz.  75.71 
MHz.  75  73  MHz.  75.75  \Ulz.  75.77  MHz. 
75  81  MHz.  75.83  MHz.  75.85  MHz.  75.87 
MHz.  75.89  MHz.  75  91  MHz.  75.93  MHz. 
75.95  MHz.  75  97  MHz  and  75.99  MHz. 

Note;  Certaui  R/C  transmitter  channel 
freqiienclei  are  authonzed  to  operate  only 
certain  kinds  of  devices  (.see  Part  95,  Subpart 
C.) 

(b)  Each  R/C  transmitter  that 
transmits  in  the  26-27  MHz  frequency 
band  with  a  nnean  TP  of  2.5  W  or  less 
and  used  solely  by  the  operator  to  turn 
on  and/or  off  a  device  at  a  remote 
location,  other  than  a  device  used  solely 
to  attract  attention,  must  be  maintained 
witiiin  a  frequency  tolerance  of  0.01%. 
All  other  R/C  transmitters  must  be 
maintained  within  a  frequency  tolerance 
of0  005»t. 

;  95.629    CB  trantmltlar  ciiaimal 
fra<]iiencl«t. 

(a)  The  CB  transmitter  channel 
frequencies  are: 


Ownnel  m^nber 


6.-. 
6_. 
7 

«  — 
10  _ 

Il- 
13 _ 
14  _ 

is- 
le.. 

17... 
IB... 
10... 
80. 
21- 
22- 
23.. 
24.. 
25  ._ 
26- 
27. 
28- 
29- 
30- 
31- 
32,. 
33- 
34- 
35- 
38- 
37- 


26  985 
26975 

26  965 

27  006 
27  015 
27  025 
27  036 
27  055 
27  065 
27  075 
27,065 
27105 
27  115 
27125 
27,135 
27  155 
Z7I65 
27  175 
27  185 
27  205 
27215 
27  225 
27255 
27  235 
27245 
27.265 
27.275 
27.265 
Z7.29S 
27^05 
Z7315 
Z7.32S 
27J35 
27  345 
Z7355 
27  366 
27375 


38- 
39- 
<0. 


27J85 
27395 
27405 


(b)  Each  CB  transmitter  must  be 
maintained  within  a  frequency  tolerance 
of  0.005%. 

;»S.627    EnWsaion  typm. 

(a)  A  GMRS  transmitter  must  transmit 
only  emission  types  AID.  FiD.  GlD. 
HID.  |1D,  RID.  A3E.  F3E.  G3E.  H3E.  I3E 
or  R3E.  A  non-voice  emission  is  limited 
to  selective  calling  or  tone-operated 
squelch  tones  to  establish  or  continue 
voice  communications.  See  i  95.181  (g) 
and  (h). 

(b)  An  R/C  transmitter  may  transmit 
any  appropriate  non  voice  emission 
which  meets  the  emission  limitations  of 
!  95.631. 

(c)  A  CB  transmitter  may  transmit 
only  emission  types  AID.  HID.  [ID. 
RID.  .^3E.  H3E."]3E.  R3E.  A  non-voice 
emission  is  limited  to  s»-lective  calling  or 
tone^jperated  squelch  tones  to  establish 
or  continue  voice  communications.  See 

i  95.412  (b)  and  (c) 

(d)  No  GMRS  or  CB  transmitter  shall 
employ  a  digital  modulation  or  emission, 

(e)  No  G.MRS.  CB  or  R/C  transmitter 
shall  transrmt  non-voice  data. 

J  95.629    Emission  bandwidth. 

(a)  Ttie  authunzttd  bandwidth 
(maximum  permissible  bandwidth  of  a 
transmission)  for  emission  type  HlD. 
|1D.  RlD.  H3f:.  |3E  or  R3E  is  4  kHz.  The 
authorized  bandwidth  for  emission  type 
AID  or  A3E  is  8  kHz.  The  authonzed 
bandwidth  for  emission  type  FID,  GlD. 
K3E  or  G3E  is  20  kHz. 

(bj  The  authonzed  bandwidth  for  any 
emission  type  transmitted  by  an  R/C 
transmitter  is  8  kHz. 

%  95.631     Unwanted  radiation. 

(a)  In  addition  to  the  procedures  in 
Part  2.  the  following  requirements  apply 
to  each  transmitter  both  with  and 
without  the  connection  of  all 
attachments  acceptable  for  use  *vith  the 
transmitter  such  as  an  external  speaker, 
microphone,  power  cord,  antenna,  etc. 

(b)  The  power  of  each  unwanted 
emission  shall  be  less  than  TP  as 
specified  in  the  applicable  paragraph: 


Efnswm  type        AfiplcetM  twagrachs 


AID,  A3E,  FID, 
GlD,  F3£.  GSe 
wiui  Menn^. 


til.  (3).  (7) 
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^^        Emission  lype        Applicable  paragraphs 

AID.  A3E,  F10,  15),  (61.  (7) 

QlD.  F3E,  G3E 

witrxxil  futenng. 
HID,  JIO.  RIO.  (2),  (4(.  (7) 

M3E.  J3E,  B3E. 
Note:  FUtenng  ralers  lo  the  regiaremem  In 

i  95  633<t» 
R/C As  BpeoSea  m  (i).  (3),  (7) 

(95  627(b). 

CB         AID.  A3E - (1).  (3).  (8).  (9) 

M10,  JlO,  RID,  (2).  (4).  (8).  (9) 

H3E,  J3E,  R3e 
AID.  A3E  type  (1|.(3).  (7) 

accepted  before 

Septeintier  10. 

1976. 
H10.  J1D.  niD.  (2),  (4),  (7) 

H3E.  J3E.  R3E 

type  accepted 

tMlore 

Sepiemtier  io. 
1966. 


Note:  Unwanted  RF  radiation  may  be 
stated  in  mean  power  or  in  peak  envelope 
power,  provided  it  la  stated  in  the  same 
parameter  as  TP, 

(IJ  At  least  25  dB  (decibels)  on  any 
frequency  removed  from  the  center  of 
the  authorized  bandwidth  by  more  than 
50'%  up  to  and  including  100%  of  the 
authorized  bandwidth, 

12]  At  least  25  dB  on  any  frequency 
removed  from  the  center  of  the 
authorized  bandwidth  by  more  than  50% 
up  lo  and  including  150%  of  the 
authorized  bandwidth, 

(3)  At  least  35  dB  on  any  frequency 
removed  from  the  center  of  the 
authorized  bandwidth  by  more  than 
100%  up  to  and  including  250%  of  the 
authorized  bandwidth, 

(4)  At  least  35  dB  on  any  frequency 
removed  from  the  center  of  the 
authorized  bandwidth  by  more  than 
150%  up  to  and  including  250%  of  the 
authonzed  bandwidth, 

(5)  At  least  83  log,,  (f^/S)  dB  on  any 
frequency  removed  from  the  center  of 
the  authorized  bandwidth  by  a 
displacement  frequency  (f^  in  kHz),  of 
more  than  5  kHz  up  to  and  including  10 
kHz 

(6)  At  least  118  log.o  (fa/6.1)  dB.  or  if 
less.  50 -HO  logi,.  (TP)  dB.  on  any 
frequency  removed  from  the  center  of 
the  authorized  bandwidth  by  a 
displacement  frequency  (fj  m  kHz),  of 
more  than  10  kHz  up  to  and  including 
250%  of  the  authorized  bandwidth. 

(7)  At  least  43  -1^  logio  (TP)  dB  on  any 
frequency  removed  from  the  center  of 
the  authorized  bandwidth  by  more  than 
250%. 

(8)  At  least  53  -I-  logic  (TP)  dB  on  any 
frequency  removed  from  the  center  of 
the  authorized  bandwidth  by  more  than 
250%. 


(9)  At  least  60  dB  on  any  frequency 
twice  or  greater  than  twice  the 
fundamental  frequency. 

Note:  If  spunous  or  harmonic  emissions 
result  in  harmful  interference  (any 
transmission,  radiation  or  induction  that 
endangers  the  functioning  of  a 
radionavigation  or  other  safety  service  or 
seriously  degrades,  obstructs  or  repeatedly 
interrupts  a  radiocomniunlcalion  service 
operating  in  accordance  with  applicable 
laws,  treaties  and  regulations),  the  FCC  may. 
at  its  discretion,  require  appropriate  technical 
changes  in  the  station  equipment  to  alleviate 
the  interference,  includuig  the  use  of  a  low 
pass  filter  between  the  transmitter  antenna 
terminals  and  the  antenna  feed  line. 

;  95.633    Modulation  standard*. 

(a)  A  GMRS  transmitter  that  transmits 
emission  types  FID.  GlD.  F3E  or  G3E 
must  not  exceed  a  peak  frequency 
deviation  of  plus  or  minus  5  kHz. 

(b)  Each  GMRS  transmitter,  except  a 
mobile  station  transmitter  with  a  power 
output  of  2.5  W  or  less,  must 
automatically  prevent  a  greater  than 
normal  audio  level  from  causing 
overmodulation.  The  transmitter  also 
must  include  audio  frequency  low  pass 
riltering.  unless  it  complies  with  the 
applicable  paragraphs  of  §  95.631 
(without  filtering  )  The  filler  must  be 
between  the  modulation  limiter  and  the 
modulated  stage  of  the  transmitter.  At 
any  frequency  (f  in  kHz)  between  3  and 
20  kHz.  the  filter  must  have  an 
attenuation  of  at  least  60  logio  (f/3)  dB 
greater  than  the  attenuation  at  1  kHz. 
Above  20  kHz.  it  must  have  an 
attenuation  of  at  least  50  dB  greater  than 
the  attenuation  at  1  kHz. 

(c)  When  emission  type  A3E  is 
transmitted,  the  modulation  must  be 
greater  than  85%  but  must  not  exceed 
100%.  Simultaneous  amplitude 
modulation  and  frequency  or  phase 
modulation  of  a  transmitter  are  not 
permitted. 

(d)  When  emission  type  A3E  is 
transmitted  by  a  CB  transmitter  having  a 
TP  of  greater  than  2.5  W.  the  CB 
transmitter  must  automatically  prevent 
the  modulation  from  exceeding  100%. 

(e)  Each  CB  transmitter  that  transmits 
emission  type  H3E.  )3E  or  R3E  must  be 
capable  of  transmitting  the  upper 
sideband.  The  capability  of  also 
transmitting  the  lower  sideband  is 
permitted. 

§  95.635    Maximum  transmitter  power, 

(a)  No  GMRS  transmitter,  under  any 
condition  of  modulation,  shall  exceed: 

(1)  50  W  Carrier  power  (average  TP 
during  one  unmodulated  Rf"  cycle)  when 
transmitting  emission  type  AID.  FID, 
GlD.  A3&  F3E  or  G3E. 


(2)  50  W  peak  envelope  TP  when 
transmitting  emission  type  HlD,  IID. 
RlD.  H3E,  )3E  or  R3E    ' 

(b)  No  R/C  transmitter,  under  any 
condition  of  modulation,  shall  exceed  a 
carrier  power  or  peak  envelope  TP 
(single-sideband  only)  of: 

(1)  4  W  in  the  26-27  MHz  frequency 
band,  except  on  channel  frequency 
27.255  MHz; 

(2)  25  W  on  channel  frequency  27.255 
MHz; 

(3)  0.75  W  m  the  72-76  MHz  frequency 
band. 

(c)  No  CB  transmitter,  under  any 
condition  of  modulation,  shall  exceed: 

(1)  4  W  Carrier  power  when 
transmitting  emission  type  AID  or  A3E: 

(2)  12  W  peak  envelope  TP  when 
transmitting  emission  type  HID.  (ID. 
RlD.  H3E.  |3E  or  R3E.  Each  CB 
transmitter  which  transmits  emission 
type  H3E.  ]3E  of  R3E  must  automaticallj 
prevent  the  TP  from  exceeding  12  W 
peak  envelope  TP  or  the  manufacturer  s 
rated  peak  envelope  TP.  Whichever  is 
less. 

Type  Acceptance  Requirements 

§  95.64 1    Control  accessibility. 

(a)  .No  control,  switch  or  other  type  of 
adjustment  which,  when  manipulated, 
can  result  in  a  violation  of  the  rules 
shall  be  accessible  from  the  Iransmitter 
operating  panel  or  from  exterior  of  the 
transmitter  enclosure. 

(b)  An  R/C  transmitter  which 
incorporates  plug-m  frequency 
determining  modules  which  are  changed 
by  the  user  must  be  type  accepted  with 
the  modules.  Each  module  must  contain 
all  of  the  frequency  determining 
circuitry  including  the  oscillator  Plug-m 
crystals  are  not  considered  modules  and 
must  not  be  accessible  to  the  user 

§  95.643    R/C  transmitter  antenna. 

The  antenna  of  each  R/C  station 
transmitting  m  the  72-76  MHz  band 
must  be  an  integral  part  of  the 
transmitter.  The  antenna  must  have  no 
gain  (as  compared  to  a  half-wave 
dipole)  and  must  be  vertically  polarized 

§  95.645    Power  capability. 

No  CB  or  R/C  transmitter  shall 
incorporate  provisions  for  increasing  its 
transmitter  power  to  any  level  in  excess 
of  the  limit  specified  in  §  95-635 

§  95.647    Crystal  control  required. 

All  transmitters  used  in  the  Personal 
Radio  Services  must  be  crystal 
controlled,  except  a  R/C  transmittei 
which  transmits  in  the  26-27  MHz 
frequency  band. 
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§  95.649    (nstructions  and  wamlnQs. 

la)  A  user  9  rnslruction  manual  must 
be  supplied  w'.ih  each  transmitter 
mdrketed.  and  one  copy  (a  draft  or 
preliminary  copy  la  acceptable  provided 
a  final  copy  is  provided  when 
completed]  must  be  forwarded  to  the 
FCC  with  each  request  for  type 
acceptance 

[bf  The  instruction  manual  must 
noniain  all  information  necessary  for  thp 
proper  installation  and  operation  of  the 
transmitter  mcluding: 

(1)  Instructions  concerning  all 
rnntrols,  adjustments  and  switches  that 
n.dv  be  operated  or  adjusted  without 
resultJns  in  a  violation  of  the  rules. 

\2)  VVdminjis  concerning  any 
ndiustment  that  could  result  in  a 
V  oldtion  of  the  rules  or  that  is 
recommended  to  be  performed  by  or 
u.Tder  the  immediate  supervision  and 
responsibility  of  a  person  certified  as 
^'^chnicaiiy  qualified  to  perform 
'-  insmitter  maintenance  and  repair 
duties  in  the  pnvate  land  mobile 
services  and  fixed  services  by  an 
organization  or  committee 
rppresenlativp  of  users  of  those  services. 

I3t  Warnings  concerning  the 
replacement  of  any  transmitter 
component  (crystal,  semiconductor,  etc.) 
that  could  result  m  a  violation  of  the 
rules. 

[4J  For  a  CMRS  transmitter,  warnings 
concerning  licensing  requirements  and 
information  concerning  license 
application  procedures 

Additional  Type  AccapUnce 
Requirements  for  CB  Tracuinitters 

§  95.6ei     Frequency  capability. 

(a)  No  transmitter  equipped  with  a 
frequency  capability  not  hsted  in 

3  95.625  wiU  be  type  accepted  for  use  m 
the  CB,  unless  such  transmitter  la  also 
type  aixppled  for  use  m  another  radio 
ser\ice  for  which  the  frequency  is 
authorized  and  type  acceptance  is  also 
required  in  that  radio  service. 
[Transmitters  with  frequency  capability 
for  the  Amateur  Radio  Services.  Military 
Affiliate  Radio  System  and  Civil  Air 
Patrol  will  not  be  type  accepted.) 

(b)  All  frequency  determining  circuitry 
(including  crystals!,  other  than  the 
frequency  selection  mechanism,  in  each 
CB  transmitter  must  be  internal  to  the 
transmitter  and  must  not  be  acceasibie 
from  the  extenor  of  the  tranamiller 
operaling  panel  or  from  the  exterior  of 
the  transmitter  enclosure. 

|c)  No  add  on  device,  whether  internal 
or  external,  ine  function  of  which  is  to 
extend  the  transmitting  frequency 


capability  of  a  CB  transmitter  beyond  its 
onginal  capability,  shall  be 
manufactured,  sold  or  attached  to  any 
CB  station  transmitter. 

;  95.6*3    CB  tranamltter  power. 

The  dissipation  rating  of  all  Lhe 
semiconductors  or  electron  tubes  which 
supply  RF  power  to  the  antenna 
terminals  of  each  CB  transmitter  must 
not  exceed  10  W,  For  semiconductors, 
the  dissipation  rating  is  the  greater  of 
the  collector  or  device  dissipation  value 
established  by  the  manufacturer  of  the 
semiconductor.  These  values  may  be 
temperature  de-rated  by  no  more  than 
50°  C  For  an  electron  tube,  the 
dissipation  rating  is  the  Intermittent 
Commercial  and  Amateur  Service  plate 
dissipation  value  established  by  the 
manufacturer  of  the  electron  tube. 

§  95.665    External  control*. 

ial  Only  the  fnllowing  external 
transmitter  controls,  connections  or 
devices  will  normally  be  permitted  in  a 
CB  transmitter 

(1)  Pnmary  power  connection. 
(Circuitry  or  devices  such  as  rectifiers, 
transformers,  or  inverters  which  provide 
the  nominal  rated  transmitter  pnmary 
supply  voltage  may  be  used  without 
voiding  the  transmitter  type 
acceptance.) 

(21  .Microphone  connection. 

(3)  Antenna  terminals. 

(4)  Audio  frequency  power  amplifier 
output  connector  and  selector  switch. 

(5)  On-cff  switch  for  primary  power  to 
transmitter  This  switch  may  be 
combined  with  receiver  controls  such  as 
the  receiver  on-o^  switch  and  voluroe 
control. 

(6)  Upper/lower  sideband  selector 
switch  [for  a  transmitter  that  transmits 
emission  type  fi.3F.  |3E  or  R3E), 

1^)  Carrier  level  selector  control  (for  a 
transmitter  that  transmits  emission  type 
HlF.,  ]3E  or  R3E.1  This  control  may  be 
combined  with  the  sideband  stlectur 
switch. 

(8)  Channel  frequency  selector  switch. 

(9)  Transmit/receive  selector  switch. 

(10)  Meterts)  and  selector  sw!lch(eB) 
for  monitoring  transmitter  performance. 

(U)  Pilot  lamp(s)  or  melerfs)  to 
indicate  the  presence  of  RF  output 
power  or  that  the  transmitter  control 
circuits  are  activated  to  transmit. 

fb)  The  FCC  may  authorize  additional 
controls,  connections  or  devices  after 
considering  the  functions  to  be 
performed  by  such  addihons. 


S  95.667    Serial  numtwr. 

The  serial  number  of  each  CB 
transmitter  must  be  engraved  on  the 

transmitter  chassis. 

§95.669    Copyofnilea. 

A  copy  uf  Part  95,  Subpart  D,  of  the 
FCC  Rules,  current  at  the  time  of 
packing  of  the  transmitter,  must  be 
furnished  with  each  CB  transmitter 
marketed. 

Appendix  1 — Gloasary  of  Tanns 

The  definitions  used  in  Par!  95,  Subpart  E 
are 

Authorized  bandwidth.  Maximum 
ptfrmissible  bandwidth  of  a  transmission. 

Carrier  power  Average  TP  during  one 
unmodulated  RF  cycle. 

CB.  Citizens  Band  Radio  Service. 

CB  transmitter  A  transmiiler  that  operates 
or  is  intended  to  operate  at  a  station 
authorized  in  the  CB. 

ChanneJ  frequepcjes.  Reference 
frequencies  from  which  the  earner  frequency. 
suppressed  or  otherwise  may  not  deviate  by 
more  than  the  specified  freriuency  tolerance 

Crystal.  Quartz  piezo-elecinc  element. 

Crystal  contrvlled.  Use  of  a  crystal  to 
estabhsh  the  transmitted  frequency 

dB  Decibels. 

FCC  Federal  ComniunicatfonB 
Commission. 

Filiennfi  Refers  to  the  reqiiiremenl  in 
1 95.633(b). 

GMRS.  General  Mobile  Radio  Service. 

CMRS  trarsmitler  A  transmitter  that 
operates  or  is  mtended  to  operate  at  a  station 
authonxed  m  the  CMRS 

Harmful  interference  Any  transmis-sion. 
radiation  or  mduction  thai  endangers  the 
functioning  of  a  radionavigation  or  other 
safety  service  or  seriously  degrades, 
obstructs  or  repeaiedly  intemjpis  a 
radiocommunication  service  operating  m 
accordance  with  Mppli(;at>l«  laws,  infatit-s 
and  regulations. 

Mean  power  TP  averaged  over  at  least  30 
cycles  of  the  lowest  moduUtmg  frequency. 
typically  01  seconds  at  maximum  power. 

P^fak  envelope  power  TP  averaged  dunng  1 
RF  cycle  at  the  highest  crest  of  the 
moduifltion  envelope 

B.'C.  Radio  Control  Radio  Service. 

R/C  transmitter  A  transmitter  that 
operates  or  is  intended  to  operate  at  a  station 
fluihorized  in  the  R/C 

HF  Radio  frequeni'y 

Transmitter  Apparatus  that  converts 
electrical  energy  received  from  a  source  into 
RF  energy  capable  of  being  radiated. 

TP  RF  transmitter  power  expressed  in  W, 
either  mean  or  peak  envelope,  as  measured  at 
the  transmitter  output  antenna  terminals. 

W  Watts 
|FR  Doc  Bft-2ieOB  Filed  9-21-68:  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
AdmlnlstratkKi 

49  CFR  Part  192 

IDocketNo.  P&-t03.  Amdt  Na  132-611 

Transportatton  of  Natural  and  Other 
Gas  by  PtpeHne;  Incofporatlon  by 
Reference  of  ASTM  D2513 

agency:  Research  and  Special  Programs 
Administration  (RSPAl- 
ACTION:  Final  rule, 

SUMMARY:  This  amendment  updates  to 
the  1987  edition  the  existing 
incorporation  by  reference  of  the 
American  Society  for  Testing  and 
Materials  (ASTM|  Specification  D2513. 
"Slandard  Specification  for 
Thermoplastic  Gas  Pressure  Piping 
Systems."  This  update  improves  pipeline 
safety  by  requiring  improved 
technology,  matenals.  and  practices. 
CFFEcnve  date:  This  amendment  takes 
effect  October  24. 1988. 
FOfI  FURTHER  INFORMATION  CONTACT 
Paul  i-  Cory,  (202)  366-4561.  regarding 
changes  on  safety  standards  or  the 
Dockets  Unit,  (202)  366-5046.  for  copies 
of  this  final  rule  or  other  material  in  the 
docket. 
SUPPLEMENTARY  INFORMATION:  Part  192 

incorporates  by  reference  the 
requirements  of  ASTM  D2513 
concerning  thermoplastic  pipe  and 
fittings  using  in  the  transportation  of 
natural  gas.  This  document  is  referenced 
in  several  sections  of  the  Code  of 
Federal  Regulations.  It  is  referenced  in 
§  192.59(a]|ll  as  a  manufacturing 
qualification  for  the  use  of  thermoplastic 
pipe,  in  §  192  63  as  a  slandard  for 
marking  thermoplastic  pipe,  and  in 
§  192. 121  for  the  design  of  thermoplastic 
pipe.  It  is  also  referenced  in  %  192.191  for 
the  design  of  thermoplastic  fitlings.  in 
§  192.281  as  a  standard  for  solvent 
cement,  and  in  §  192. 283  as  burst  test 
requirements  in  qualifying  joining 
procedures  for  thermoplastic  pipe. 

The  1981  edition  is  the  latest  edition 
of  ASTM  D2513  that  is  incorporated  by 
reference,  as  indicated  by  the  listing  in 
Appendices  A  and  B  to  Part  192.  This 
edition  has  been  superseded  by  the  1987 
edition. 

In  response  to  a  petition  of  the 
Plastics  Pipe  Institute  (PPI)  (Petition  No. 
P-^2).  RSPA  has  reviewed  the  1987 
edition  and  finds  that  it  reflects  the 
latest  developments  in  materials  and 
plastic  pipe  technology.  Although  most 
of  the  changes  that  have  been  made 
between  the  1981  edition  and  the  1987 
edition  are  editorial  in  nature,  a  few 


changes  reflect  the  latest  improvments 
in  plastic  pipe  technology  relating  to 
material  properties  and  quality  control 
Accordmgly,  it  is  in  the  interest  of  both 
safety  and  efficient  operation  to  require 
the  use  of  the  1987  edition  for  pipelines 
subject  to  Part  192.  A  summary  of  the 
differences  between  the  1981  and  1987 
editions  was  included  in  the  petition, 
which  is  part  of  the  docket 

In  addition  to  requesting  that  the 
referenced  edition  of  ASTM  D2513  be 
updated,  the  petition  requests  that 
S  192.63(bl  be  deleted.  This  section, 
concerning  matenal  marking,  refers  to 
earlier  editions  of  ASTM  D2513  |1974a 
and  1975b)  that  are  no  longer  in  use.  The 
marking  requirements  established  by 
reference  to  these  earlier  editions  are 
not  relevant  to  newly  manufactured 
materials.  They  were  estabUshed  as  an 
interim  rule  for  marking  plastic  pipe 
until  the  then  existing  reference  to 
ASTM  D2513  could  be  updated.  (See 
Amdt- 192-31.  43  FR  13880.)  Therefore. 
RSPA  is.  by  this  document,  deleting 
paragraph  [bl  of  5  192.63. 

The  petition  further  requests  that 
§  192.2ai(b)(3),  relating  to  handling  of 
solvent  cements,  be  amended  by 
deleting  the  reference  to  Appendix  A  of 
ASTM  D2513.  In  the  1987  edition  of 
ASTM  D2513.  the  safety  requirements 
relating  to  handling  solvent  cements  are 
no  longer  in  Appendix  A.  but  are 
referenced  in  the  body  of  the  ASTM 
D2513  specification.  Specification  ASTM 
D2513  is  incorporated  by  reference  in 
§  192.281(b)(2).  Thus,  the  safety 
requirements  for  handling  solvent 
cements  are  in  effect  through  the 
reference  to  ASTM  D2513  in 
5  192.281(b)(2).  The  out-of-date 
reference  in  §  192.281{b|{3)  ts  not  needed 
and  is  therefore  deleted. 

Because  this  document  does  not 
change  any  of  the  basic  substantive 
requirements  of  Pari  192  in  any 
significant  way,  RSPA  believes  thai 
notice  and  public  procedure  are 
unnecessary.  Therefore,  in  accordance 
with  5  U.S.C.  553.  the  amendment  is 
final.  Also,  the  amendment  will  have  a 
positive  effect  on  the  economy  of  less 
than  SlOO  million  a  year,  will  result  in  a 
cost  savings  to  consumers  and  industry 
and  will  have  no  adverse  effects.  Hence. 
this  action  Is  not  considered  *'ma)or" 
under  Executive  Order  12291  or 
"significant"  under  DOT  procedures. 

RSPA  has  analyzed  this  action  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  it  does 
not  have  sufficient  federalism 
implications  to  warrant  preparing  a 
Federalism  Assessment. 


List  of  Subjects  in  49  CFR  Pari  192 

Pipeline  safety.  Thermoplastic  pipe, 
Incorporation  by  reference. 

in  consideration  of  the  foregoing.  Part 
192  of  Title  49  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  192— (AMENDED) 

1.  The  authority  citation  for  Part  192 
continues  to  read  as  follows: 

Autfaorily:  49  App  U  S  C  1672  and  1604:  49 
CFR  1-53 

$  192^    lAmendedl 

2  In  (  192.63.  paragraph  (b)  is 
removed  and  paragraphs  (c),  (d).  and  (e) 
are  redesignated  (b).  |c).  and  (dj, 
respectively. 

§  192^8    I  Amended  1 

3.  In  S  192.28Hbi.  paragraph  (3)  is 
removed  and  paragraph  (4)  ia 
redesignated  (3). 

Appendix  A     (Amended) 

4.  In  section  U.B.  of  Appendix  A.  item 
(21)  is  amended  by  remo\7ng  "(D  2513- 
81)"  and  adding  In  its  place  "(D  2513- 
87)." 

Appendix  B     (Amended) 

5.  In  Section  1  of  Appendix  B.  the 
listing  for  ASTM  D2513  is  amended  by 
rpmo\nng  "(1981)"  and  adding  in  its 
place  ■'(1987)," 

Issued  in  Washtngon,  DC,  on  September  15. 

1988. 

M.  C>Tithia  Douglass. 

Administrator.  Hesearch  andSpecial 
Program!:  Admrntslraliott. 
\yfi.  Doc  88-214M  Filed  9-21-4S:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 

IDocket  No.  711S8-72S8] 

Pacific  Coast  Groundfish  Fishery 

agency:  National  Manne  Fisheries 
Ser\-ice  (NMFS)  NOAA.  Commerce. 
actiom:  Notice  of  fishing  restriction  and 
request  for  comments. 

summary:  NOAA  issues  this  notice 
modifying  earlier  restrictions  to  limit  the 
levels  of  fishing  for  widow  rockfish 
taken  in  the  groundfish  fishery  off  the 
coasts  of  Washington,  Oregon,  and 
California,  and  seeks  public  comment  on 
this  action.  This  action  is  authorized 
under  regulations  implementing  (he 
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Pacific  Coast  Groundfish  Fisher^' 
Management  Plan  and  is  necessar>' 
because  the  likelihood  of  biological 
stress  IS  greatly  increased  if  landings  of 
widow  rockfish  are  nol  further 
restricted.  This  action  is  intended  to 
lower  fishing  rates,  to  reduce  the  risk  of 
biological  stress  while  allowing  for 
unavoidable  incidental  catches  in  other 
fishenes.  and  to  reduce  the  probability 
of  fisher^'  closure  before  the  end  of  the 
year 

dates:  Effective  0001  hours,  local  time. 
September  21.  1988  until  modified, 
superseded,  or  rescinded.  Comments 
will  be  accepted  through  October  7. 
1988, 

ADDRESSES:  Send  comments  to  Rotland 
.A-  Schmitten.  Director,  Northwest 
Region.  National  Marine  Fishenea 
Service.  7600  Sand  Poinl  Way  NE.  Bldg. 
1.  Seattle,  VVA  98115;  or  E.  Charles 
Fullerton,  Director.  Southwest  Region. 
National  Marine  Fishenes  Service.  300 
South  Ferrv-  Street.  Terminal  Island,  CA 
90731 

FOn  FURTHER  INFORMATIOM  CONTACT: 
William  L.  Robinson  at  206-526-6140;  or 
Rodney  R,  Mclnnis  at  213-514-6202. 
SUP1>L£MEMTARY  INFORMATION:  At  its 
[uiy  1988  meeting,  the  Pacific  Fishery 
Management  Council  (Council) 
recommended  that  the  Secretary  of 
Commerce  (Secretary)  reduce  the  trip 
limit  for  the  widow  rockfish  fishery  off 
Washington.  Oregon,  and  California,  if 
necessary,  to  avoid  reaching  the  12.100- 
metric  ton  optimum  yield  (OY)  quota 
before  the  end  of  the  year.  The  Council 
recommended  that  the  current  trip  limit 
of  30,000  pounds,  which  may  be  taken  in 
only  one  landing  per  week  above  3.000 
pounds,  be  replaced  with  a  3,000-pound 
rnp  limit  with  no  restnction  on  the 
number  of  landings  that  could  be  made. 

The  Secretary  published  a  notice  of 
fishing  restrictions  on  August  5.  1988  (53 
FR  29480)  which  announced  concurrence 
with  the  Council  s  recommendation  and 
stated  that  this  reduced  trip  limit  would 
be  implemented  at  the  appropriate  time 
by  separate  notice  in  the  Federal 
Register  All  other  provisions  of  the  trip 
limit  fijr  widow  rockfish  announced  at 
ni  FR  248  danuary  6. 1988)  remain  in 
effect. 

The  best  available  sdentiAc 
information  as  of  August  IB.  1988 
indicates  that  ihe  3,000-pound  trip  limit 


must  be  implemented  on  September  21. 
1988  in  order  to  avoid  reaching  the  OY 
before  the  end  of  the  year,  Accordingly, 
the  trip  limit  for  widow  rockfish  Is 
reduced  to  3.000  pounds  on  that  date. 
The  States  of  Washington.  Oregon,  and 
California  are  implementing  this  action 
concurrently. 

This  reduction  is  intended  to  allow 
most  incidental  catches  of  widow 
rockfish  to  be  landed  while  greatly 
reducing  target  fishing  on  this  species.  If 
this  action  does  not  sufficiently  control 
landings,  additional  restrictions  may  be 
necessary.  If  the  OY  is  reached  before 
the  end  of  the  calendar  year,  further 
landings  of  widow  rockfish  will  be 
prohibited. 

Secretarial  Action 

The  Secretary  concurs  with  the 
Council's  recommendation  and.  for  the 
reasons  stated  above  and  announced  at 
53  FR  29480  (August  5.  1968),  announces: 

(1)  Effective  at  0001  hours,  local  time, 
on  September  21,  1988.  no  more  than 
3,000  pounds  (round  weight)  of  widow 
rockfish  may  t)e  taken  and  retained,  or 
landed  per  vessel  per  fishing  trip. 

(2)  This  restriction  applies  to  all 
widow  rockfish  taken  between  0  and  200 
nautical  miles  offshore  of  Washington, 
Oregon,  and  California.  All  widow 
rockfish  possessed  from  0-200  nautical 
miles  offshore  of,  or  landed  in, 
Washington.  Oregon,  or  California  are 
presumed  to  have  been  taken  and 
retained  from  0-200  nautical  miles 
offshore  of  Washington.  Oregon,  or 
California  unless  otherwise 
demonstrated  by  the  person  in 
possession  of  those  fish. 

Retention  of  widow  rockfish  by 
foreign  fishing  or  processing  vessels  is 
limited  by  incidental  percentage  limits 
established  under  50  CFR  611.70. 

U.S.  vessels  operating  under  an 
expenmental  fishing  permit  issued 
under  50  CFR  663  10  also  are  subjecl  to 
these  restrictions  unless  otherwise 
provided  in  the  permit. 

Landings  of  groundfish  in  the  pink 
shrimp,  spot  and  ridgeback  prawn 
fisheries  are  governed  by  regulations  at 
50  CFR  663.28.  If  fishing 'for  groundfish 
and  pink  shrimp,  spot  or  ridgeback 
prawns  occurs  in  the  same  fishing  trip, 
the  groundfish  restrictions  in  this  notice 
apply. 


Classification 

The  determination  to  impose  this 
restriction  is  based  on  the  most  recent 
data  available.  The  aggregate  data  upon 
which  the  determination  is  based  are 
available  for  pultlic  inspection  at  the 
office  of  the  Director,  Northwest  Region 
(see  ADDRESSF^l  during  business 
hours  until  the  end  of  the  comment 
period. 

This  action  is  taken  under  authority  of 
50  CFR  663.22  and  663.23.  and  is  in 
compliance  with  E.O.  12291.  The  action 
18  covered  by  the  Regulatory  Flexibility 
Analysis  prepared  for  the  authorizing 
regulations. 

Section  663.23  of  the  groundfish 
regulations  states  that  the  Secretary  will 
publish  a  notice  of  action  reducing 
fishing  levels  in  proposed  form  unless  he 
determines  that  prior  notice  and  public 
review  are  impracticable,  unnecessary, 
or  contrary  lo  the  public  interest.  If 
landings  of  widow  rockfish  are  not 
immediately  restricted,  premature 
closure  of  this  fishery  will  occur, 
resulting  in  discards  of  incidentally 
caught  widow  rockfish  and  disruption  of 
the  market  for  this  species.  Accordingly, 
further  delay  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest,  and  this  action  is  published  in 
final  form. 

The  pubhc  has  had  the  opportunity  to 
comment  on  this  action.  The  public 
participated  in  Groundfish  Select  Group. 
Groundfish  Management  Team,  and 
Council  meetings  in  July  1988  that 
generated  this  management  action, 
which  was  endorsed  by  the  Council  and 
the  Secretary.  A  public  comment  period 
followed  publication  of  the  August  5. 
1968  notice  {53  FR  29480)  announcing  the 
intent  to  lake  this  action.  No  public 
comments  were  received.  Further  public 
comments  will  be  accepted  for  15  days 
after  date  of  filing  with  the  Office  of  the 
Federal  Register. 

List  of  Subjects  in  50  CFR  Part  663 

Fisheries.  Fishing. 

Authority:  16  VS.C  1801  ei  stsj. 

Dflted.  September  19. 1988. 
|{M  P.  Clem, 

Acting  Director.  Office  of  Fishery 
Conservation  and  Management,  National 
Marine  Fishery  Service. 
[FR  Doc.  88-21658  Filed  9"19-8a;  3:02  pm| 
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This  section  of  the  FEDERAL  REGISTER 

contains  notices  to  the  p;*lic  of  the 
proposed  issuance   of  rules  and 
regulations.   The  purpose  of   these  notices 
IS  to  give  interested  persons  an 
opportunity   to  participate  in  tt>e  rule 
making  pnor  to  the  adoption  of  lUe  final 
rules. 


Done  in  Washington  DC  on  September  16. 
1988. 
Edward  D.  Hews, 

Acting  Manager.  Federal  Crop  Insarance 

Corporation. 

[FR  Doc  88-21640  Filed  9-21-88;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance 
7  CFR  Pan  449 

I  Amdt.  No.  1 ;  Doc.  No.  6044S  ] 

Fresh  Market  Sweet  Com  Crop 
Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corpuration.  USDA. 
action:  Withdrawal  of  Notice  of 
IVoposed  Rulemaking. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  publishes  this  notice 
for  the  purpose  of  withdrawing  a  Notice 
of  Proposed  Rulemaking  (NM^) 
amending  the  Fresh  Market  Sweet  Com 
Crop  Insurance  Regulations  by 
extending  the  date  for  filing  actuarial 
changes.  FCIC  has  determined  that 
these  regulations  are  subject  to  further 
review  before  the  issuance  of  any 
proposed  njle  changep  thus  negating  the 
need  for  an  extension  of  filing  date. 
FOR  FURTHER  mFORMATION  CONTACT: 

Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington.  DC  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  On 
Wednesday.  March  2.  1988.  FCIC 
published  an  NPRM  in  the  Federal 
Register  at  53  FR  6655.  which  proposed 
lo  amend  the  Fresh  Market  Sweet  Com 
Crop  Insurance  Regulations  (7  CFR  Part 
4491  to  extend  the  date  for  for  filing 
contract  changes  specified  in  the  policy 
fur  insuring  fresh  market  sweet  corn. 

Upon  review.  FCIC  has  determined 
that  the  Fresh  Market  Sweet  Com 
Regulations  are  subject  to  further  review 
which  has  the  effect  of  negating  the 
need  for  extension  of  the  present  filing 
date  for  contract  changes.  Therefore  we 
believe  that  the  proposed  niie  published 
at  53  FR  6655  should  be,  and  is  hereby, 
withdrawn. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  26 

Fitness-tor-Duty  Program 

agency:  Nuclear  Regulatory 

Conunission. 

ACTIGH:  Proposed  rule. 

summary:  The  Commission  is  proposing 
to  create  a  new  part  to  its  regulations  lo 
require  licensees  authorized  lo  operate 
nuclear  power  reactors  to  implement  a 
fitness-for-duty  program,  the  general 
objective  of  which  is  to  provide 
reasonable  assurance  that  nucleiir 
power  plant  personnel  are  not  under  the 
influence  of  any  substance,  legal  or 
illegal,  or  mentally  or  physically 
impaired  from  any  cause,  which  in  any 
way  adversely  affects  their  ability  to 
safety  and  competently  perfom  their 
duties.  One  major  element  of  a  fitness- 
for-duty  program  and  the  focus  of  this 
rule,  is  to  assure  safety  by  creating  an 
environment  which  is  free  of  the  effects 
of  drugs.  'I"he  rule  would,  with  limited 
exceptions,  apply  to  all  individuals 
granted  unescorted  access  to  protected 
areas,  and  to  any  licensee  or  contractor 
personnel  required  to  respond  to  the 
licensee's  Technical  Support  Center 
(TSC)  or  Emergency  Operations  Facility 
(■iOF)  In  accordance  with  licensee 
emergency  plans  and  procedures.  Under 
the  proposed  rule,  testing  for 
impermissible  drug  use  would  be 
conducted  prior  to  authorizing 
unescorted  access  to  protected  areas  or 
assignment  to  out  activities  within  the 
scope  of  the  proposed  rule,  randomly  for 
such  licensee  and  contractor  personnel, 
after  certain  operational  events.  base"d 
on  reasonable  cause,  and  to  verify 
continued  abstention.  In  addition,  the 
proposed  rule  provides  for  other  basic 
fitness-for-duty  program  elements  such 
as  the  development  of  written  policy 
and  procedures,  provisions  for  the 
training  of  supervisors  and  employees. 
standards  for  drug  testing,  management 
actions,  and  requirements  for  employee 


assistance  programs  and  appeU 

procedures. 

DATES:  Comments  should  be  submitted 
by  November  21.  \98&,  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so.  but 
assurance  of  consideration  cannot  be 
given  except  as  to  comments  received 
on  or  before  this  date. 
ADDRESSES:  Comments  should  be  sent 
to  the  Secrelar>'  of  the  Conunission. 
Attention:  Docketing  and  Service 
Branch.  U.S.  Nuclear  Regulator)' 
Commission.  Washington.  DC  20555.  or 
may  be  hand-delivered  to  the  Office  of 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission.  11555  RockviUe  Pike, 
Rockville,  Mar\'land.  between  the  hours 
of  7:30  a.m.  and  4:15  p.m.  weekdays,  or 
the  Public  Document  Roon,  2120  L  St.. 
NW..  Washington,  DC  20555.  between 
the  hours  of  7:45  am  and  4:30  p.m. 
weekdays. 
FOR  FURTHER  INFORMATION  CONTACT 

Loren  Bush.  Reactor  Safeguards  Branch. 
Division  of  Reactor  Inspection  and 
Safeguards,  Office  of  Nuclear  Reactor 
Regulations,  U.S  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Telephone:  (301)  492-0944. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  5. 1982.  the  Commission 
published  for  comment  a  proposed  rule 
to  require  licensees  to  develop  and 
implement  written  procedures 
concerning  fitness  for  duly  [47  FR 
33980).  Seventy-three  responses 
containing  310  comments  were  received 
and  considered  during  the  Commission 
deliberations  on  the  proposed  rule  (51 
FR  27872).  Subsequently,  in  recognilton 
of  Initiatives  and  commitments  made  by 
the  industr>'  to  develop  and  self-manage 
fitness-for-duty  programs,  the 
Commission  decided  to  defer 
implementation  of  the  rule,  to  issue  a 
policy  statement  to  further  encourage 
such  self-Improvement  and  to  reconsider 
the  need  for  rulemaking  after  evaluating 
the  experience  gained  under  the 
industri,'  program.  The  Commission's 
Policy  Statement  on  Fitness  for  Duly  of 
Nuclear  Power  Personnel  was  published 
in  the  Federal  Register  on  August  4.  1988 
(51  FR  27921).  Ten  respondents 
commented  on  the  pohcy  statement 
(SECY-87-641.  On  December  1.  1987.  the 
Commission  was  briefed  by  the  Nuclear 
Utility  Management  and  Resources 
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Council  (NUMARC)  and  Ihe  NRC  staff 
on  the  experience  gained  to  date  and  on 
the  status  of  implementation  of  the 
Commission's  fitness-for-duty  policy 
statement. 

Discussion 

The  Commission  recognizes  and 
appreciates  the  significant  efforts 
already  undertaken  by  NUMARC.  the 
Institute  of  Nuclear  Power  Operations 
(INPO).  the  Edison  Electric  Institute 
(EEI).  and  each  nuclear  power  reactor 
licensee  in  developing  and  implementing 
fltness-for-duty  programs  for  nuclear 
power  plant  personnel.  Much  progress 
has  been  made  through  the  industry 
efforts  in  achieving  an  environment  in 
which  nuclear  power  plant  operations 
are  free  of  the  effects  of  alcohol  and 
durgs.  Nevertheless,  the  Commission's 
evaluation  of  experience  gained  in  the 
16  months  since  the  policy  statement 
became  effective  indicates  that 
rulemaking  is  now  appropriate.  During 
the  December  1. 1987  briefing  on  the 
implementation  of  the  policy  statement, 
the  Commission  was  informed  that 
licensees  did  not  have  uniform  program 
standards,  there  were  significant 
differences  in  key  program  elements, 
and  that  there  were  many  factors  that 
made  it  unlikely  that  the  nuclear 
industry  could  achieve  uniformity  at  Ihe 
desired  level.  For  example.  (1)  not  all 
licensees  were  conducting  random  tests, 
some  because  of  union  intervention  or 
prohibition  by  state  laws.  (21  dnig 
testing  cutoff  levels  varied  significantly, 
some  of  which  were  inadequate.  (3) 
disciplinary  actions  in  response  to 
positive  test  results  varied  partly  due  to 
the  degree  of  local  tolerance  toward  the 
various  fitness-for-duiy  conditions,  and 
(4).  training  and  awamess  programs 
needed  to  be  improved  by  many 
licensees.  The  current  and  apparently 
continuing  lack  of  uniformity  m  these 
key  program  elements  was  the  basis  for 
the  Commission  request  that  a  proposed 
rule  be  prepared.  The  rule  is  designed  to 
take  into  account  existing  programs, 
rectify  the  shortcomings  as  stated 
above,  and  establish  uniform  standards 
to  promote  the  public  health  and  safety. 

The  proposed  rule  lakes  into  account 
the  many  positive  aspects  of  existing 
industry  programs  while  providing  for 
more  uniform  program  standards,  with 
due  regard  lo  both  public  and  worker 
safety  and  the  rights  of  individuals,  in 
developing  this  proposed  rule,  the  NRC 
staff  considered  public  comments 
received  in  response  to  the  1982 
proposed  rulemaking  and  the  1986  policy 
alalemenl.  The  staff  also  considered 
industry  experience  reported  to  the 
Commission,  together  with  lessons 
learned  by  the  staff  from  evaluating  Ihe 


effectiveness  of  utility  filness-for-duly 
programs,  from  assessing  reported  drug 
related  incidents,  and  from  reviewing 
similar  rules  being  developed  by  other 
Govemraent  agencies. 

The  Commission  also  considered 
whether  the  proposed  rule  should  be 
applicable  to  persons  having  access  to 
information  requiring  protection,  such  as 
national  security  information, 
safeguards  information,  or  propriptary 
information.  The  Commission  believes 
that  determinations  of  eligibility  for 
access  to  protected  information  based 
un  the  current  10  CFR  Part  10,  or  the 
proposed  Nuclear  Power  Plant  Access 
Authorizdlion  Program  policy  statement 
pubUshed  on  March  9,  198H  |53  FR  75341. 
will  provide  a  suitable  mechanism  to 
protect  that  information  from  those 
individuals  whose  trustworthiness  may 
be  in  question. 

In  considering  the  minimum 
requirements  of  this  proposed  ntle.  the 
Commission  has  decided  to  require 
certain  programs  thai  could  be  viewed 
as  rightfully  being  left  lo  the  discretion 
of  hcensee  management  in  structuring 
their  programs  to  meet  fitness-for-duty 
objectives,  dealing  with  employees,  and 
in  establishing  their  benefits.  For 
example,  the  Commission  proposes  to 
require  that  licensees  maintain 
Employee  Assistance  Programs  and  that 
individuals  be  trained  in  the  health 
hazards  of  drug  abuse.  The  Commission 
seeks  comments  as  to  whether  these 
program  elements  should  be  in  Ihe  rule 
or  included  as  recommendations  in 
implementing  guidance. 

tn  addition,  the  Commission  has 
preliminarily  decided  not  to  include 
several  matters  in  the  rule.  These 
matters  are  summarized  in  the 
Appendix  to  this  Federal  Register 
Notice.  The  Commission  seeks 
comments  as  to  whether  these  matters 
should  be  added  lo  the  rule  or  included 
as  recommendations  in  implementing 
guidance.  In  this  regard.  Public  Citizen 
(a  pubUc  interest  group)  submitted  a 
letter  on  June  4. 1987.  petitioning  the 
Commission  to  amend  its  regulations  to 
require  licensees  lo  report:  (11  All 
instances  of  drug  and  alcohol  use  by 
personnel  while  on  duty.  (2)  the  details 
of  fitness-for-duty  programs,  (3)  the 
results  of  rehabilitation  programs,  and 
(4)  the  results  of  drug  testing  programs. 
This  letter  was  not  noticed  due  to  the 
moratorium  on  rulemaking  on  fitness  for 
duty  established  by  the  Commission's 
Policy  Statement  (51  FR  27921). 
However.  NRC  staff  communicated  with 
Public  Citizen  and  informed  them  of  the 
Commission's  intent  to  address  the 
issuf^s  raised.  The  Commission  will 
address  this  request  in  cunjunction  with 


its  consideration  of  public  commenis 
provided  in  response  to  this  proposed 
rule. 

The  Commission  seeks  comments 
from  knowledgeable  persons  on  the 
scientific  and  technical  basis  of  the 
proposed  rule  and  the  consequences  of 
drug  use  on  the  safe  operation  of  a 
nuclear  power  reactor.  The  Commission 
also  seeks  comments  on  the  following: 

1.  Are  there  practical  alternatives  lo 
random  testing,  not  discussed  herein, 
that  provide  equivalent  deterrence  and 
detection  of  drug  use? 

2.  What  practical  alternatives,  not 
discussed  herein,  exist  that  could 
determine  physical  and  mental 
impairment? 

3.  What  rales  of  random  testing  and 
retesling  provide  an  acceptable 
probability  of  detection  and  adequate 
deterrence?  What  should  be  the  basis 
for  any  future  modifications  in  the  rate 
for  random  testing?  Chairman  Zech  and 
Commissioner  Carr  believe,  in  view  of 
Ihe  military's  experience  with  testing 
cited  in  section  IV  of  this  notice,  that  a 
300  percent  annual  testing  frequency  is 
more  appropriate  to  ensure  that  the 
testing  program  provides  an  adequate 
deterrent.  They  request  specific 
comments  as  lo  whether  a  300  percent 
annual  testing  frequency  (Alternative  B) 
or  Alternative  A  in  5  20.24  (aK2)  in  the 
proposed  rule  is  the  more  effective 
testing  scheme.  Is  there  some  olher 
alternative  that  should  be  considered? 
Data  to  support  recommendations  are 
requested. 

4.  Are  there  effective  alternatives  to 
the  "Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs" 
issued  by  Health  and  Human  Services 
(HHS)  on  April  11.  1988  (53  FR  11970) 
thai  the  Commission  should  adopt  as 
minimum  standards  for  fitness-for-duiy 
programs  at  nuclear  power  plants? 

5.  Are  there  any  additional  quahty 
control  measures  or  appeal  procedurt!s 
that  should  be  considered  to  protect  the 
rights  of  individuals  being  tested,  to 
ensure  that  individuals  are  not 
misidenlified  In  Ihe  process  as  drug 
users,  and  lo  provide  a  mechanism  lo 
correct  any  errors?  Specifically,  who 
should  have  access  to  knowledge  of  the 
results  of  unconfirmed  initial  lest  results 
(employee,  immediate  supervisor,  higher 
management  levels)?  What  procedures 
are  necessary  to  assure  appropriate 
privacy? 

6-  Should  the  Commission  provide 
general  giiidance  on  potential 
impairments,  such  as  alcohol  abuse  and 
prescription  drugs?  How  should  such 
guidance  be  implemented  in  a  fitness- 
for-duty  program?  Should  any  random 
testing  program  be  expanded  to 
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encompass  legal  drug  and  alcohol?  If  so, 
should  the  response  to  a  positive  lest  for 
alcohol  be  the  same  as  for  illegal  drugs? 
What  should  be  the  response  to  a 
positive  test  for  legal  drugs? 

7.  How  long  should  a  person  be  barred 
from  performing  activities  within  the 
scope  of  the  proposed  rule  following 
removal  under  the  fitness-for-duty 
policy,  and  under  what  circumstances 
should  reinstatement  be  allowed?  How 
long  should  records  of  this  removal  be 
retained  to  facilitate  future  employment 
decisions? 

8.  Are  the  categories  of  workers 
identified  for  testing  appropriate,  or  is 
some  other  population  (whole  site. 
control  room  operators  only)  necessary/ 
sufficient  for  safely? 

9.  Should  training  on  the  items 
covered  under  3.  4.  and  5  of  5  26.22(a)  be 
provided  to  all  employees  covered  under 
the  rule  so  each  employee  can  recognize 
drugs,  indications  of  the  use,  sale,  or 
possession  of  drugs,  and  impairment  of 

a  person  covered  under  the  rule  and 
know  what  action  to  take? 

10.  Finally,  the  Commission  is 
especially  interested  in  receiving 
comments  on  the  extent  to  which  NRC 
regulations  on  fitness  for  duty  should 
address  other  regidated  activities  not 
currently  within  the  scope  of  this 
proposed  rule.  Regulated  activities  being 
considered  for  rulemaking  or  a 
Commission  statement  of  poUcy  include: 

•  The  construction  and  pre- 
operational testing  of  nuclear  power 
plants  prior  to  the  issuance  of  a  license 
and  the  loading  of  nuclear  fuel. 

•  The  operation  of  nonpower  reactors 
used  in  academic,  research,  and 
commercial  applications. 

■  Fuel  cycle  facilities  involved  in  the 
possession  and  processing  of  plulonium 
or  uranium  in  highly  enriched,  low 
enriched,  or  natural  uranium  forms. 

•  The  utilization  of  nuclear  materials 
in  other  activities  such  as  radiography, 
product  irradiation,  radiopharmaceutical 
production,  nuclear  medicine,  uranium 
milling  activities,  production  and  use  of 
various  sources,  and  radioactive  waste 
disposal  activities. 

While  fully  supportive  of  programs  to 
address  the  national  problems  of  drug 
and  alcohol  abuse  and  to  provide  for  the 
health  and  safety  of  individual  workers, 
the  Conunission's  policy  on  the 
regulation  of  fitness-for-duty  programs 
for  persons  involved  in  the  above 
activities  will  primarily  be  based  upon 
considerations  for  the  safety  of  the 
public  and  fellow  workers. 

In  the  matter  of  requirements  for 
fitness-for-duty  programs  al  nuclear 
power  plants  undergoing  construction 
and  pre-operational  testing,  the 
Commission  requests  views  on:  (1)  The 


relative  safety  significance  of  the  wide 
variety  of  specific  construction  steps 
and  crafts  involved.  (2)  the  extent  to 
which  the  controls  described  above  do 
or  do  not  lend  to  provide  adequate 
identification  or  mitigation  of  individual 
failures  in  performance  in  these  areas 
and.  accordingly,  (3)  the  nature  and 
extent  of  any  fitness-for-duty  program 
elements  which  shoud  be  applied  lo    ^ 
these  activities.  An  example  might  be 
the  welding  or  reactor  primary  system 
boundaries,  structures  and  supports,  and 
safety-related  systems,  as  opposed  lo 
balance  of  plant  welding. 

Although  fitness  for  duly  programs 
are  intended  to  provide  reasonable 
assurance  that  individuals  are  not  using 
or  under  the  influence  of  any  substance, 
or  mentally  or  physically  impaired  from 
any  cause  that  could  adversely  affect 
safety,  the  specific  program  elements 
and  procedures  contained  in  the 
proposed  rule  apply  only  to  drugs.  In 
meeting  the  proposed  rule's 
requirements  that  licensees  provide 
reasonable  assurance  that  its  employees 
are  fit  to  perform  iheir  duties,  specific 
measures  for  addressing  alcohol,  legal 
drugs,  and  other  health  problems,  such 
as  mental  stress  and  fatigue,  are  left  to 
the  discretion  of  each  licensee. 

Commissioner  Roberts  has  the 
following  additional  comments:  After 
reviewing  the  proposed  rulemaking 
"Fitness -for-Duty  Programs".  I  feel  a 
certain  kinship  with  Sisyphus.  I  must, 
then,  repeat  my  objections  to  this 
proposal  and  request  public  comments 
on  them. 

The  stated  general  objective  of  the 
proposed  rule  "is  to  provide  reasonable 
assurance  that  nuclear  power  plant 
personnel  are  not  under  the  influence  of 
any  substance,  legal  or  illegal,  or 
mentally  or  physically  impaired  from 
any  cause,  which  in  any  v.'ay  adversely 
affects  their  abiUty  to  safely  and 
competently  perform  their  duties."  As 
one  who  believes  in  zero  tolerance  of 
drugs  or  alcohol  abuse.  I  fully  agree  with 
this  objective.  However,  the  proposed 
rule  as  written  is  insufficient  in  certain 
fundamental  respects  and  I  question 
whether  it  can  accomplish  this 
objective.  My  specific  commenis  are  as 
follows: 

•  I  still  find  no  nexus  made  between 
the  categories  of  workers  chosen  for 
testing  and  their  safety  related  duties. 
"The  rule  would,  with  limited 
exceptions,  apply  to  all  individuals 
granted  unescorted  access  to  protected 
areas,  and  lo  any  licensee  or  contractor 
personnel  required  to  respond  to  the 
licensee's  Technical  Support  Center 
(TSC)  or  Emergency  Operations  Facility 
(EOF)  in  accordance  with  licensee 
emergency  plans  and  procedures."  I 


would  like  io  see  a  documented  basis 
for  this.  Why  not  the  whole  site?  Why 
not  only  control  room  operators?  This 
may  be  the  correcl  class  of  workers  but ! 
would  like  a  rationale. 

•  The  rule  portends  to  provide 
reasonable  assurance  that  workers  are 
not  impaired  from  a  variety  of 
substances,  yet  it  is  only  focused  on 
illegal  drugs.  I  would  like  commenis  on 
the  nature  of  the  impa'rmenl  suffered  by 
abusing  legal  drug  and  alcohol  If  the 
industry  program  is  sufficient  lo  provide 
a  reasonable  assurance  that  legal  drugs 
and  alcohol  are  not  causing  impairment 
of  workers  at  nuclear  power  plants,  why 
is  it  not  sufficient — in  conjunction  wiih 
the  local  law  enforcement  agencies — to 
provide  the  assurance  for  illegal  drug? 
Why  are  alcohol  and  abuse  of  legal 
drugs  excluded  from  our  area  of 
concern? 

•  The  staff  does  an  excellent  job  in 
describing  Ihe  effects  of  marijuana, 
cocaine,  opiates,  phencyclidine,  and 
amphetamines  and  of  citing  expert 
works  to  support  Iheir  descriptions  I 
note  thai  each  one  of  the  categories  of 
drugs  to  be  tested  have  observable 
effects.  Given  that  the  purpose  of 
random  testing  is  detection  and 
deterrence,  it  seems  to  me  that  testing 
for  cause  would  be  the  preferred 
alternative  since  it  can  also  offer 
detection,  and  deterrence  while  having  a 
much  belter  chance  of  being  found  to  be 
constitutional, 

•  Finally.  I  am  concerned  that  we 
indicate  the  illegal  drugs  to  be  tested. 
the  frequency  of  the  tests,  the  mode  of 
testing  and  yet  are  silent,  olher  than  for 
a  "do  good"  statement,  on  the  details  of 
procedures  to  ensure  proteciion  of  the 
rights  of  those  tested.  How  is  the  NRC 
going  to  ensure  that  those  rights  are 
protected?  If  we  rely  on  the  unions  lo 
protect  their  members,  how  are  we  going 
to  assure  there  will  be  "uniform  program 
standards" "wiyhin  the  industry? 

I  firmly  believe  the  prudent 
Constitutional  path  leads  to 
modification  of  this  rule. 

Options  Considered 

In  developing  this  proposed  rule. 
various  options  were  considered 
covering  the  following  subjects: 

/.  Impairment  amd  Reliability 

The  use  of  alcohol  and  drugs  can 
directly  impair  job  performance.  The 
effects  of  alcohol,  which  is  a  drug,  are 
well  known  and  documented,  and 
therefore,  are  not  repeated  here.  Drugs 
such  as  marijuana,  sedatives. 
hallucinogens,  and  high  doses  of 
stimulants  could  adversely  affect  an 
employee's  ability  to  correctly  iudge 
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s;f  jd'-iODti  and  makf  deLisiojis  (.XL'REG/ 
CR-3ia6.  "Drug  and  Alcohol  Abuse:  TV 
Bases  for  Employee  Assistance 
Programs  in  (he  Niicledr  Industry ." 
gvaildble  from  the  National  TecbsKial 
[nformatmn  St?r\iGe)  The  greatest 
impairment  occurs  shortly  after  use  or 
abuse,  and  the  negative  ^ort-term 
effects  on  hinuaa  performance 
I  including  subtle  or  mai:ginal 
mpainnenls  that  are  difficult  for  a 
<;:,pRi-vi6or  to  detectj  can  last  for  severdl 
hours  or  days. 

Tbe  probkeiB  wiUi  d£4ernunu^ 
impaument  la  tiul  there  are  many 
liegrees  of  phy&ical  and  aeatai 
impairment,  aume  of  wh»ch  ouinoi  tie 
detected  by  curenl  methods. 
Ftu-thenaore.  a  poaiUve  unae  test  nesuit 
does  not  eatablish  tiul  aa  indivtdual  u 
currently  sublet  to  any  physiological  or 
psychological  effects  of  a  dpjg.  The  roost 
direct  measoremenU  o^  current 
impau^nent  from  te^U  of  tjody  fkiids  are 
obtamed  fn>m  testa  of  fluid  m  bram 
t^asue.  foUowed  by  teaU  of  blood  »«rtun. 
Althougii  a  puutive  ur:ne  leal  reaull  auiy 
not  indicate  current  jstpairment.  it  can 
provide  reaaooabie  ev»deooe  to  support 
the  concluuoa  thai  the  person  whs 
impaired  or  loarguxaily  impaired  Fof 
'Sese  reasons,  the  eclMcu  taken  by 
omplovers  ic  response  to  dm^  use  are 
rypically  t>a»ed  on  '  relMbtlity" 
detenniaatAoes  rather  than  observable 
evidence  of  tmpatrment 

Reliability  determinations  are  based 
upon  a  weU-foooded  assaraption  that 
the  use  of  the  drug  or  aicohDl  resnits  in 
impaired  motor  and  mental  functtonmg. 
Thp  sasmnption  that  the  sse  of  Uhat 
drjgs  and  the  nunise  of  alcohol  can 
cause  sifinificaDt  oo-tbe-rob  impauiDent 
14  supporled  by  the  socntrfic  iiterdture. 
The  findings  of  the  studies  ated  herein 
SL-ejaest  the  likely  effects  of  substance 
use  on  fob  pirrfonaance  at  nuclear 
power  plants.  These  were  referred 
studies  (i.e..  subject  to  peer  review  by 
experts  m  the  field  pnor  1o  publication) 
and  so  rf'pr«!3Pnt  acreptable 
experimental  techniques  with  fmdinRS 
that  are  likely  to  be  valid. 

The  foiiowmg  provides  a  summary  of 
•he  research  literature  on  dnig  ase  and 
impairment  for  the  five  dmg  tj'pea  for 
which  random  drug  testirrg  is  rpquired 
[marijuana,  cocaine,  opiates, 
phencyclidine.  and  amphetamines).  The 
recently  published  "Second  Tnennial 
Report  on  Dmg  Abuse  and  Drug  Abuse 
Research  to  the  Congress,"  from  the 
SecreTar>-.  Department  of  Health  and 
l^uman  Services,  pobhshed  in  13B7, 
contams  a  smnmary  of  recent  research 
findings  which  are  consislerrt  with  those 
described  below 


-A.  V!dri)*iaDd 

\.  Back^rauad  freqaenl  anukuig  of 
man|u«na  is  asFoaated  with  a  dedme 
in  socaai.  mental.  psvtifai^Bator.  and 
perceptual  skills  Manruana  irtuiucatton 
hnpairs  mottjr  vehicle  (honing  akiAs  such 
as  motor  coordinatian.  eye  traduns 
skills,  and  perreptual  fvactions 
(Schw«n  and  fiawks,  19ft54.  Marifwtna 
tntoxicatian  inqvurt  sensory /peroeptuai 
performance  sucn  s  heanx>^  und  vision 
(Ntmray.  198bl-  Maniuana  inloiucatiofi 
can  sborten  atlention  span,  decrease 
muivaJ  dexterity,  and  mpair  mofor 
steadiness  (Murrav.  19HB;  NI_:REn/CR- 
3196.  1«3) 

Manioana  intoxicatjon  impairs 
perfonaance  of  cufcnitive  and  phvuicnl 
tasks  iFehr  and  fcalant,  19»3V  Stndtt^s 
have  shown  forms  of  cognitive 
;mpair«r-n1  %wh  as  mterference  wtlh 
i>''iminA,  unpaired  ruim«r*cal  reasoning. 
and  interference  with  the  transfer  of 
informatMMi  from  short-term  to  loo«-term 
memory  and  s»soiT?tThility  to  distrmrlion 
or  stress  (Murray.  IWtft  NimFl'yfCH- 
2196.  19831,  The  'larger  tt*e  dfme,  the 
greater  the  perceived  subjective  effect  of 
a  "hiffh,"  and  the  greater  the  efTed  on 
phymokigic  ridexes.  such  as  increased 
heart  rate  (Blum,  1QM1  Re«ieapchhHs 
clearly  demonstrfited  thnt  the  degree  of 
impairment  in  individna!  sohjects  is 
dose  related,  i.e  .  the  grealer  the  dow, 
the  greflter  the  degree  of  impatrmtrnt 
(Chesher.  ^9m)  It  should  bf?  noted  that 
the  potency  of  Street  samples  of 
marijuana  continues  to  rise,  and  is 
t3fpically  two  (o  four  tmtes  (and  for  some 
14  times)  greater  than  that  used  in  most 
rfisesrch  (Cnhen.  l^WB).  T^  implication 
Ts  that  tmpairment  from  mari)oana  is 
likely  to  be  more  acute  than  that 
reported  m  the  Irtprature. 

There  are  STgnirn:ant  drffenmcta 
between  castial  and  hegvy  users  of 
maripjana.  In  one  sindy.  casual  users  of 
mdnjuana  made  five  limes  as  many 
errors  on  a  divided  attention  tasV  when 
Ihey  were  smoking  an  ad  libitum  dose  of 
maTiiuana  as  they  did  when  they  were 
smokmg  the  planebo.  Heavy  users  did 
not  show  any  increase  of  errors  in  the 
ad  iibitum  dose  condition.  A  similar 
study  comparmg  casual  and  heavy  users 
showed  thai  heavy  users  displayed 
more  hostility,  poorer  work  adjustment, 
and  worse  interpersonal  relations  than 
did  the  casual  users.  [Murray.  1986). 

The  effects  of  marijuana  intoxication 
on  social  interaction  vary  Some 
subiects  become  withdrawn,  other 
subjects  more  aggressive.  Marijuana 
intoxication  generally  affects  social 
behavior  and  interaction  kn  a  variety  of 
measurable  forma,  a  Tact  with  some 
implications  lor  crew  as  well  as 
individual  performance. 


A  study  of  \iie  effects  of  mari^uaaii 
in;uAji.atNin  uii  tehtue  driving 
pdrfurmance  d4jTnantUraU*d  tfial  (hose 
who  were  uiioiLicattid  had  worse 
composite  driving  peffomance  than 
liiotur  who  Wtffe  oot  intoxK.alrd.  Thr 
f>iiidy  also  sh-twed  thdl  even  funaij 
iinmm  of  marifaana  unpaired  chiving 
ability  iKUmoif.  1974;  Fehrand  kaiairi. 

SmdiKS  o/  tbr  effects  of  maniuana  on 
.iircrafi  pilot  performance  showed  thai 
maniuana  can  produce  reuduai 
behavioral  effects  i4  hours  after 
ingestton.  SinpiepeHonnance  measurf- 
r^'tumed  wilhm  basdnie  leveJt  in  a 
r<  l.itjvehr  short  time  highly  (»BipleK 
aspects  of  the  lask  showed  deficits  24 
hours  uftfr  ingestion  I'Vessvaef-  H  at.. 
19B,5.  Waiafa.  1987|  KanRover  effects  ( f 
manjauna  mdiice  signifjr.ant  re^ndoal 
subji-ctrve  and  behavtoral  effects  at 
least  nine  huim  after  smokmg  (le  ,  the 
next  murraag)  iChail.  el  al..  19B5;  Walsh. 
1967] 

Relatively  low  amounts  of  manjuana 
combined  with  alcohol  can  have  serujus 
disruptive  effecte  on  performance 
(Sutton.  19fi3.  Rrif*^  and  Ross,  19651  On 
some  tasks,  the  efferts  of  cffmhrned 
alcohol  and  manfunna  have  shown  an 
antHRtmislic  or  less  than  additive 
reaction  between  the  two  drays.  Low 
doses  of  marijuana  cimbmed  with 
alcohol  produced  an  antagonistic  effect: 
highdo»es  of  roanpiana  combined  with 
alcohol  n»-odaced  additrve  effects.  The 
efferts  produced  by  these  drugs  when 
used  srngulariy  and  in  combination 
produce  qualitatively  and  qnantitalively 
different  effects  iChesher,  19861. 
Another  study  concluded  that  both 
marijuana  and  alcohol  had  signiricani 
effects  on  drivix;g  performance,  and  the 
effects  were  particularly  detrimental 
when  both  drugs  were  combined. 
Marijuana  effects  bad  a  more  rapid 
onset  than  those  of  alcohol  and  were 
somewhat  less  severe  for  most  tasks 
(Peck,  et  a!..  1986). 

Combining  alctifaol  with  sianiuana 
can  significantly  impau  cognitive  and 
psychomotor  task  performance.  Studies 
of  airplane  pilot  performance  in  siajulat-.' 
flight  demonstraled  that  pilots  made 
atgmficant  major  errors  [becomiag  lobt 
or  stalling)  and  muior  errors  (allilude 
and  heading  deviations)  in  performance, 
even  though  they  knew  they  weje  under 
the  influence  of  marijuana  and 
attempted  to  compensate  for  the  eJXecls 
Oanowaky.  et  aU  1976.  Ross  azid  R.o&s. 
1965]  Similar  dnviAgiuxnulator  studies 
showed  major  performance  decrements 
(ability  to  maneuver,  negotiate  cun.es. 
following  another  car.  pa&siag  a  cas. 
etc.]  (Smiley,  el  aJ..  Ufil,  Mo&kowitz 
1985).  Performance  decrements  are  also 
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noted  for  handsteadiness,  execution  of 
movements,  and  body  sway 
(Moskowitz,  1965).  A  battery  of 
cognitive  tests  also  revealed 
performance  decrements  that  were 
additive  when  manjuana  and  alcohol 
were  combined  (Chesher.  1986). 

Based  on  evaluations  of  a  variety  of 
actual  and  simulated  driving 
performance  tasks  under  the  influence 
of  marijuana,  one  study  noted  that 
subjects  intoxicated  on  maniuana 
appeared  to  realize  that  they  were 
impaired  and  compensated  for  this 
impairment  on  task  performance 
whenever  they  could.  Such 
compensation  is  obviously  not  possible 
in  unpredictable  or  emergency  situations 
(Smiley.  1986). 

One  study  notes  that  when  the  subject 
is  intoxicated  due  to  marijuana,  even 
though  the  subjective  feeling  of  being 
"high"  may  no  longer  be  present, 
performance  decrements  may  still  exist, 
possibly  lasting  several  hours.  Thus  an 
operator  may  be  impaired  without 
realizing  that  his  or  her  performance  is 
still  being  affected  by  marijuana 
intoxication  [Blum,  1984). 

Factors  such  as  dosage,  degree  of 
impairment,  and  age  and  experience  of 
the  operator  must  be  considered  when 
generalizing  from  clinical  results  to 
work  settings  (Fehr  and  Kaiant  1983). 
Other  factors  for  consideration  include 
the  type  of  task  to  be  performed  and  the 
environment  in  which  it  is  performed. 

Studies  of  the  long-term  or  chronic 
effects  of  marijuana  use  on  behavior  are 
sparse.  However,  one  study  notes  that 
heavy  chronic  cannabis  users  exhibit 
behavior  labeled  as  "amotivational 
Syndrome".  Characteristics  of 
amotivational  syndrome  include  apathy, 
reduced  drive  and  ambition,  impaired 
ability  to  carry  out  complex  tasks, 
failure  to  pursue  long-term  plans. 
reduced  tolerance  to  frustration, 
diminished  communication  skills, 
neglect  of  personal  appearance,  and 
sluggish  mental  responses.  These 
characteristics  are  not  specific  to 
chronic  cannabis  use;  they  are  found 
with  a  number  of  psychoactive  drugs, 
primarily  those  of  a  sedative-hypnotic 
nature,  and  may  be  labeled  "chronic 
cannabis  intoxication"  (Fehr  and 
Kaiant,  1983). 

Lasting  effects  of  marijuana  use  may 
impair  the  transfer  of  new  information 
into  long-term  memory  storage  (Fehr 
and  Kaiant.  1983).  There  is  increasing 
evidence  that  long-term,  chronic  use  of 
marijuana  may  lead  to  adverse  health 
effect  in  the  individual  (Cohen,  1986). 
However,  empirical  evidence  hnking  the 
effects  of  chronic  use  to  decreased 
performance  is  not  as  well  developed  as 
research  on  the  acute  effects  of  recent 


use  or  intoxication.  Marijuana  can 
induce  acute  memory  impairment  that 
directly  affects  learning  through  a 
dysfunction  of  normal  storage  and 
retrieval  mechanisms  (See  discussion, 
Walsh.  1987). 

2.  Physical  Signs  of  Abuse.  Symptoms 
of  marijuana  use  are  chronic  fatigue  and 
lethargy,  chronic  dry  irritating  cough, 
chronic  sore  throat,  chronic 
coniunctivilis  [red  eyes),  or  dilated 
pupils  (Blum.  1984). 

3.  Tolerance  and  Withdrawal 
Tolerance  to  cannabis  is  complex.  It  is 
know  that  tolerance  to 
tetrahydrocannabinol  (TVICI  develops 
with  prolonged  use.  Novice  users  have  a 
moderate  degree  of  tolerance  which 
actually  decreases  with  repeated  use. 
Tolerance  then  increases  with  heavy 
use.  There  is  no  definitive  evidence  that 
chronic  users  require  increasing  amount 
of  THC  to  mamtain  the  same  effects- 
Experienced  users  do  withstand  higher 
doses  than  novices,  though,  and  it  is 
evident  that  chronic  marijuana  users 
develop  tolerance  to  the  effects  of  THC 
(Agurell  and  Hollister.  1986;  Blum.  198^1- 

Withdrawal  symtoms  after  marijuana 
intoxication  are  mild,  such  a  lassitude  or 
mild  headache.  Withdrawal  symptoms 
after  chronic  marijuana  use  is  halted 
(e.g..  headaches,  stomach  cramps, 
feelings  of  lassitude)  are  attributed  to 
psychological  dependence  (Murray, 
1986). 

4.  Discussion.  The  studies  to  date 
have  focused  upon  the  observable  short- 
term  effects  of  marijuana  intoxication. 
These  studies  of  marijuana  intoxication 
show  significant  effect  on  cognitive  and 
physical  task  performance.  The  fmdmgs 
are  not  entirely  conclusive:  there  are 
inconsistencies,  for  instance,  on  the 
findings  regarding  memory  and  learning. 
This  is  attributed  to  the  methodology  of 
the  studies  as  well  as  the  unique 
charactenstics  of  cannabis,  which  is  a 
complex  psychoactive  substance.  The 
majority  of  studies  suggest,  however, 
that  the  more  complex  a  physical  or 
cognitive  task  becomes,  the  greater  the 
likelihood  that  detectable  manjuana 
intoxication  will  significantly  affect  or 
impair  performance.  Certainly,  the 
performance  of  both  routine  and 
emergency-related  tasks  in  a  nuclear 
power  plant  would  usually  quali^  as 
complex. 

Long-term  studies  of  chronic 
manjuana  use  are  less  conclusive.  This 
is  attributed  to  the  genera!  inadequacy 
of  reported  data  in  clinical  studies;  poor 
sample  sizes;  and  a  lack  of  adequate 
differentiation  between  intoxication, 
withdrawal,  and  residual  effects.  There 
is  also  an  absence  of  before-and-after 
longitudinal  studies  or  regular  users 
{Fehr  and  Kaiant.  1983).  Evidence  is 


accumulating  that  marijuana  may  also 
have  long-term  health  effects  winch 
directly  affect  performance,  such  as 
impaired  memory  (Murray.  1986).  L.ong- 
term  adverse  health  effects  due  to 
chronic  use.  such  as  physiological 
damage,  are  increasingly  evident 
(Cohen,  1966). 

Cultural  and  socioeconomic  factors 
may  influence  the  definition  and 
identification  of  adverse  effects, 
especially  those  related  to  complex 
emotional  or  cogniiive  functions  (Fehr 
and  Kaiant.  1983).  For  example, 
impaired  performance  due  to  manjuana 
intoxication  is  more  likely  to  be 
recognized  in  a  control  room  operator 
than  a  janitorial  worker. 

Cannabis  use  is  usually  combined 
with  tobacco  and  alcohol,  and  less 
frequently  with  cocaine,  phencyclidine 
(PCP),  and  other  drugs  When  combined 
with  other  drugs,  the  effects  of  cannabis 
on  the  user  can  be  influenced  by  the 
other  drugs,  cannabis  can  also  affect  the 
reaction  of  other  drugs  in  the  system 
(Fehrand  Kaiant.  1983). 

Manjuana  ts  known  to  impair  human 
judgment,  short-term  memory,  and 
psychomotor  functions  such  as  dnving 
an  automobile  IMurray.  1986).  Research 
in  the  complex  psychoaclive  and 
behavioral  effects  of  manjuana  has 
produced  somewhat  lim.ited  and 
qualified  conclusions-  It  is  known, 
however,  that  manjuana  can 
significantly  impair  performance  during 
intoxication.  Impairment  due  to 
hangover  effects,  chronic  use.  and 
withdrawal  are  also  possible. 

B.  Cocaine 

1.  Background.  Cocaine  is  a  central 
nervous  system  (CNS)  stimulant. 
Cocaine  has  many  behavioral  and 
pharmacological  properties  which  are 
similar  to  aruf^heiammes  (Fischman. 
NIDA  Research  Monograph  =5^1. 1984). 
Cocaine  primarily  affects  brain 
functions  Cocaine  can  induce  feelings 
of  euphoria,  relieve  fatigue  and 
boredom,  and  produce  effects  which  are 
similar  to  local  anesthetics  (Washlon 
and  Gold.  1987),  Given  cocaine's  recent 
elevation  to  the  status  of  a  major  drug  of 
abuse,  cocaine  psychopharmacology 
and  studies  of  the  general  behavioral 
effects  of  Its  consumption  by  human 
beings  are  not  as  well  developed  as 
studies  of  other  dnigs  of  abuse  (Jones. 
MDA  Research  Monograph  =50.  1984). 
Methods  of  consumption  and  amounts  of 
dosage  vary  widely  Cocaine 
consumption  has  risen  dramatically  in 
the  United  States  throughout  the  1980s, 
Cocaine  is  listed  as  second  among  the 
top  20  controlled  substances  in  1986.  or 
a  percentage  increase  of  253  percent  for 
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emei:geacy  room  auuisfiioiu  ia  a  fi-year 
period  [FiiaaiL  tS67).  Cocaine  ia  a 
powerftti  drug;  uo^  doses  teve  beea 
kaowfi  lo  mduc£  seizures  (Wa^lao  «knd 
Cold.  1067). 

2.  Effecis  an  Perfaroioace.  The 
primary  phyiiol^gicttJ  eSects  of  ujuune 
are  cardiovasculan  heart  rate,  blood 
pressure,  and  body  temperaLure  are 
signifiranlly  raised  Collowu)£  in^Bsiiun 
(Byck.  19B7).  The  eFFects  caused  by 
cocaine  are  relatively  abort  to  durdUoa. 
Cocaine  he^tena  mental  stunulation 
(]ones.  NIDA  Research  Uonogre^h  J»5Q, 
1984).  Many  cocaine  uaers  beCeve  that 
cognttive  and  paycbomotor  tasJt 
performances  are  heightened  under  the 
influence  of  cocaine.  Studies  do  not 
support  this  contention  fFischmaTi. 
N'lDA  Researck  Monograph  srso.  1984) 
Subjective  mood  profiles  of  individuals 
under  the  infhience  of  cocaine  re\-eaJed 
hrig^twred  confusion,  anxietj', 
friemihness.  vigor,  elatron.  arousal,  and 
positive  disposition,  ie..  moods 
cnarscteiistic  of  stiTnulsnt  or 
amptretaHiiire  use  fPischman.  NID.A 
Research  Monograph  i=^,  t9B4). 

Cocaine  intoxication  drematicaRy 
affects  vvwon.  Studies  have 
demonstm^ed  that  vtsron  n  impBtrrd 
during  oocaifK  intoxtcatiotr  swbigcts 
reported  rnaresed  •ensitivity  to  H^t. 
halos  tro«»d  bn^  objects,  end 
difficulty  focusing  the  eyes  (Ste^. 
1987).  0«nn^  o«e  study  w^nch  Tneastired 
drinng  performance  of  swbrpcts  while 
mCoxicaled  oa  oocsine.  100  percent  of 
the  subjects  reported  Utp«es  of  attention 
while  ^viag  «od  iptona^  re^vant 
stimuli,  such  ai  changes  m  traffic  n^ah 
(Siegel,  1987),  Cocaine  can  increase 
imtability.  hyperexcitability,  and  startle 
respcoaes  (Dam,  xmsr,  SiegeL  tmr). 
Sudden  sotuida,  such  as  horns  or  nrcrns. 
caused  violent  responses  in  in4ox>c«t«d 
subfects  (i.e..  rapid  sleermg  or  braking 
while  dnvtnf^  an  autonobiiei. 

Studies  have  d^Doostrated  diat 
cocaine  laloxjcatioa  aiteyfaes  widi  (he 
aoqihation  of  nevr  bebavior  pBOema 
that  requK«  ieamixig  (fWcfasisL  NIDA 
R«aaardi  Monograpli  vsa  KM). 
Impairment  ri  tearniag  kern  been 
evtdeaced  m  the  Hrst  10~1S  niaale« 
after  ntraveaous  adnnnatration  of 
cocaiae:  tbeae  cftects  are  seen  ooly  m 
the  shorl-^enn  inwsfd lately  aftar 
admini*tratiaa(FtschmsA,  1964.  Waiah. 
1987). 

The  bdtef  tiuit  cocaine  eokaaces  work 
performanoe  t»ec«use  ktca  tndian 
MiOfLen  cheu^  coca  ^aves  and 
3'jpposedl>  worked  hanka*  is  noi 
supported  by  reoeal  re«eajrJi.  The 
subjechve  perception  of  woricin^  harder 
18  preeeot  yet  tliiere  is  no  aeawrab^ 
improvement  ia  perWaiaiice  {Ftackman. 
MDA  Research  Uonogr^iptk  -^50.  mM\. 


['.  shoadd  be  ocrted  ihat  current  nrntri  of 
adrainiatrattaa  (Btrai«BCM&.  oasai, 
smoked)  aad  dose  coaoeatratim  are 
much  mojY  urtense  in  eiiects  tlian 
chewmg  coca  leaves  and  may  (vechide 
an  accurate  companaon  otJier  thaa 
anecdotal  obaEnwtioBa. 

Teats  wtuch  neasKred  ■ubft*-*'''  hand- 
gnp  Btreagtfa  and  peactton  tfme  ander  die 
influen'je  of  cocasne  sbowed  no 
significaat  erthanoenexil  or  decTement  in 
performance  [FischmasL  NU3A  Research 
Monograpk  »5a  19i4i. 

S^slanbal  data  tsuat  that 
demonstrate  cocaiaie  i  sinilantiei  to 
ataptketaaanes  in  tkat  periormanoe  m 
ooo-«ieep  deprived  saisfecta  re  neither 
enhanced  nor  mquured  wrtb  numal 
dosagei.  Cbeae  dmgs  are  effective. 
however,  m  petarrunR  steep-dt^nred 
subiects  to  pre-depnvation  perkmnaace 
leveis.  For  example,  inhaiatian  of  up  to 
96  mg  of  cocaine  aikiwed  a  sinep- 
deprived  siib]ec^  to  return  to  pre- 
deprivation  peifuimaoce  lercils 
(Fiachmaa.  NiDA  Research  Monograpb 

Cocame  is  often  used  with  other  drugs 
such  as  ako^L  opialea.  or  CNS 
defjresaants:  tins  paiydrug  use  can  a^ect 
coaopiex  perfomance.  huwever.  specific 
periormance  effects  have  not  been 
adequately  studied  (Byck.  19B7i. 
Cocame  use  with  alcx^xJ  may  mask 
alcohol's  effects,  i.e.  a  po-son  may  feel 
sober  and  alert  under  the  influence  of 
cocame  and  alcohol  though  he  or  she 
may  be  sigmficantiy  impaired  (Stone,  et 
al..  1964;  Sie^el.  19ti7>. 

Depression  is  tyvrptnmutK:  oi 
withdrawal  or  abstinence  ^m  cocaine 
abuae.  Thu  is  coi^^led  with  imtabilily, 
anxiety,  hypeTacaonoisnce.  episodic 
unconacuHaaeas.  and  atteobooal 
dysfunction  and  atarua  dnnng  the  initial 
phaae.  Cocaine  stnoi^ers  m  one  sludT 
rpportpd  impaired  dnving  dannK  this 
time;  several  were  mvolved  m  separate 
coUtsioQs  resnltng  m  major  mjunes 
[Cawta  and  Kleber.  1986:  Sie^.  1967). 

3.  P^ysKxiJSt^s  afAbose. 
Psychokifflcal  and  behavtoraJ  lymptoms 
of  cocaine  abase  are  marked  by 
irritabdity.  decreaaed  or  dyBfnnctional 
attentioa  resdeasceaa,  hypervigdaace. 
paranoia,  and  hallucaatioat  (Sieivet 
1987).  Chronic  or  habitual  use  produces 
unacceptaMe  trritability.  paranoid  and 
delusional  thinking,  ynd  ofhtr 
unpleasant  effects  (Jones.  NiDA 
Research  Moao^aph  ^sa  tiMi. 
Cocatae  psychosiH  may  occur  with 
proion^ed  high-doae  cocaine  use 
(Fischman.  NIUA  Reseanii  Mcmograph 
aSO.  1384), 

Acute  physical  s>'mptam8  of  cocaine 
uijf  i0clutie  increased  blood  pressitre 
and  heart  rate,  hypencokbion.  bhured 
vision,  increased  muscle  tenanin. 


trenwrs.  paipitahons.  sluTivd  speech. 
dysarthria,  tbirat,  aiwreioa,  mydrisis. 
increased  body  lempaeteie  with 
sweating,  hoadwchwi.  dnjaness.  natfspa. 
and  (fcarrtiea  TS«»)fH,  19R71. 

4-  TWeronor  and  Wtthdrrrwa! 
Toleranoe  develops  tyvickty  in  cocaine 
users.  The  effects  on  tHe  central  nervous 
system  whirfi  are  songfat  for  the  cocaine 
"high"  nre  mpitfty  te5»Fm»d  in  frequent 
or  rngttlar  cocBme  nsers  fWashlon  and 
Gold.  19871.  hi  a  recent  study,  the 
subjective  euphoric  effect  increased  in 
intensity  to  a  peak  one  hour  after 
mlryvcnouB  cocaine  miection,  tticn 
declined  toward  the  baseline  al  four 
hrmrs  despite  the  presence  of  conslanl 
plasma  cocaine  lF\-eIs  This  rapid 
lulerance  development  ls  acute  in 
persons  who  use  cocaine  on  a  r(»gular 
b.isis.  Tolerance  development  is 
quantified  as  an  exponential  process 
based  on  the  fmdings  of  tbe  study 
[Ambre,  et  al,  1988).  This  acute 
fnlerance  development  accounts  for  the 
progressive  alteration  of  the  cocaine 
concentration/effect  relationship  in 
individuals  (Ambre.  el  aU  1388). 

Symplams  of  withdrawal  from 
cocaine  can  occur  even  with  reUlively 
high  doses  of  cocaine  still  presenl  m  the 
user's  system.  Due  to  acute  tolerance 
deveiopjnenL  iocrea&ing  the  frequency 
or  size  ol  the  doses  fades  tu  produce  the 
desired  eiTbCts.  The  euphoric  eifecU  are 
consistently  replaced  by  dysphoria  and 
lijiobal  sciuatioos  of  "feiUing  bad" 
i.^iabre.  e«  al.  2988) 

Withdrawal  following  complete 
cessation  of  cocaioe  use  is  nuui.ed  by 
disturtuinoe  aad  changes  in  ski^p 
pnllems  One  study  suKgests  That  these 
changes  are  uiade<|UH(t;ly  cKplamed  by 
the  term  "pnychokiipcaj  d(>pend<!nce  " 
(fnnes.  NIDA  Reaearrfa  Monoip-apb  ?30. 
1984)  These  withdrawal  sjrmptovis  pose 
a  strong  n^ative  incentive  that  make-s  it 
vpr>'  diffictdi  lo  qnit  using  cocaine  as 
long  as  the  drug  ts  avadable  ( Jones, 
MDA  Rtfsearch  Monoferaph  «50. 19M; 
tones  m  Wasfalon  and  Cokl  19B7). 
Further  use  following  withdrawal  can 
produce  imtab&iity.  paranoia,  delusional 
and  confused  thmkmg  and  otfaor 
unpleasant  eSects  fading  to  a  c%  de  of 
ceasing  and  resiunia«  the  aae  of  cocaine 
known  hs  the  "run"  ()t'nes  in  Waiditon 
and  Coid.  1967).  The  asiure  of  cocaine 
abuse  u  tbe  workplace  will  presamably 
be  cyckcal  within  indivtduals  over  time 
(DuPonI  u  Washlon  and  Cold.  19ari. 

S  DtscuBsion.  Acute  tolerance 
df^velopmenl  and  severe  rtnd  unpteasant 
withdraw  til  Bymptoms  pose  a  two-foW 
problem  for  oocaine  users  increfraing 
amounts  of  cocaine  are  r»H}«Tr*»d  to 
tnamtain  the  euphoric  "hif^"  which 
hecomes  harder  to  achieve;  and 
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cessation  of  cocaine  use  is  s  difficult 
and  painful  process  which  casts  serious 
doubts  upon  terming  addiction  to 
cocaine  as  merely  "psychologu:al 
dependence." 

Acute  tolerance  development  hinders 
accurate  studies  of  cocaine  effects  on 
cognitive  and  psychomotor  task 
performance.  Many  single-dose  studies 
have  been  conducted,  yet  their 
applicability  to  regular  users  (e.g.. 
multiple  use  on  a  daily  basis)  is 
questionable.  Cocaine  has  been  much 
less  studied  than  other  drugs  of  abuse 
such  as  naflnjuana  or  heroin.  This  is 
partly  due  to  the  pharmo kinetics  of  the 
drug  itself,  and  partly  due  to  tbe 
inattention  given  to  the  drug  until  the 
late  19706,  when  cocaine  became  very 
popular. 

Cocaine  is  a  relatively  fast-acting  drug 
and  is  quickly  metabolized  and  excreted 
from  the  body  Peak  elTeots  are  usually 
expenenced  10  to  20  minutes  after 
ingestion,  and  total  effects  last  no  more 
than  40  to  50  minutes  (Walsh  and 
Yohay.  1967),  Cocaine's  effects  are 
similar  to  amphetamines  in  that  it 
stimulalps  the  CNS  and  produces 
feelings  of  euphuna.  It  has  been  shown 
that  cocaine  does  not  significantly 
enhance  performance  nor  does  it  always 
create  significant  performanr^ 
decrements  in  normal  dosa^s:  however. 
acute  tolerance  development  defimtely 
complicates  the  con centratioa/ drug 
effect  equatimi.  making  "normal ' 
dusdges  and  consequent  effects  of 
cocaine  dif&cult  to  define.  As  with 
amphetamioes.  cocaine  use  appears  to 
return  sleep-deprived  subjects  to  nornwl 
pre-depreivation  perfurmiince  levels. 

Cocaine  causes  paranoia  and 
aggressiveness  Cocaine  abusers  tend 
toward  violence,  suspiciousness,  and 
[i.uanoia.  There  are  serious  implications 
for  users  of  cocaine  in  the  workplace  at 
<ill  levels.  Social  interaction  is 
presumably  worsened  by  cocaine  nse. 
Cyclical  "runs"  of  cocame  use  by  a 
worker  create  withdrawal  and  recurrent 
use  symptoms  such  as  imtubiliiy  and 
lassitude  followed  by  the  previously 
mentioned  symptoms  of  chronic  use. 
Thus,  while  the  immtdiale  effects  of  the 
drug  on  the  central  nervous  system  may 
not  necessarily  cause  impairment,  the 
overall  effects  on  the  individual  and  his 
or  her  interaction  with  others  are  likely 
lo  create  perfonuance  problems  in  the 
nuclear  power  plant  setting.  The 
behavioral  effects  of  cocaine  during  all 
phases  of  use— intoxication,  hangover, 
dependence,  and  withdrawal — directly 
and  indirectly  impact  performance. 

C  Opiates 

1.  Background.  Opiates,  or  opioids. 
encompass  natural  drugs  denved  from 


ihe  opium  poppy  and  8>'nthetic  drags 
that  possess  distinct  chemical 
structures,  but  similar  pharmacological 
characlenstics  to  oatoral  opium 
products.  The  term  "narcotics"  ts  used 
to  describe  this  class  of  drug  (WooU.  in 
Bennett  Vourakis.  and  Woolf.  1963). 

Opioids  are  used  both  for  medical 
treatment  and  personal  ( recreational) 
reasons.  Opioids  phmanly  affect  tbe 
Central  Nervous  System  (CNS)-  Opioids 
are  among  tbe  most  effective  drugs 
known  to  relieve  pain.  Coounon  effects 
include  mood  changes,  mental  clouding. 
or  more  commonly,  euphoria.  Natural 
opioid  drugs  include  opium,  heroin. 
codeine,  and  morphine.  Synthetic 
opioids  include  faydromorphone 
(DiUudid)  oxymorphooe  (Numorphanj. 
oxycodone  [in  Percodan).  hydrocodone 
(m  Hycodan).  methadone,  propoxyphene 
fDarvon).  meperidine  (Demerol),  and 
other  synthetic  variations.  Though  these 
various  opusids  have  subtle  differences 
in  the  duration  of  effects,  withdrawal 
patterns,  and  absorption,  the 
pharmocolo^c  characteristics  of  these 
drugs  can  be  described  for  the  group  as 
a  whole  (Woolf,  in  Bennett  Vourakis, 
and  Woolf.  1983),  Opioids  are  ingested 
intravenously,  orally,  and  by  inhalalicn. 

Heroin  overdose  ranks  first  among  the 
top  20  controlled  substances  based  on 
national  estimates  of  emergency  room 
Bdmissions.  s  108  percent  increase  since 
1980;  codeine  combinations  and 
Percodan  (licit  use]  are  listed  as  5th  end 
14th  (Frank,  19B7). 

2.  Effects  on  Performance.  There  are 
many  known  effects  of  opioids-  Opioids 
produce  menial  clouding,  promote  faulty 
judgment  reduce  hunger,  induce  feelings 
of  euphoria,  reduce  tbe  ability  to 
concentrate,  reduce  sex  dnve,  produce 
drowsiness,  produce  apathy,  reduce 
activity,  and  reduce  aggressive  drives 
(Woolf.  in  Bennet.  Vourakis.  and  Woolf, 
1983). 

Cognitive  and  psychomotor 
performance  are  generally  impaired  by 
narcotic-iike  drugs,  although  the 
duration  and  extent  of  the  impai.'^nent 
depends  on  the  type  of  opioid,  the  dose, 
and  the  experience  and  drug  history  of 
the  user.  Ingestion  of  low  to  moderate 
amounts  produces  a  short-lived  feeling 
of  euphoria  followed  by  a  state  of 
physical  and  mental  relaxation  which 
persists  for  several  hours  (Walsh  and 
Yohay.  19871. 

Use  of  other  drugs  with  opioids  can 
produce  additive  effects:  combining 
ulcohol  with  opioids  produces  marked 
sedation  and  respiratory  depression  due 
to  the  sedative  effects  of  these  dn^is  on 
the  CNS;  this  can  lead  to 
unconsaousness  or  death  fWootf.  m 
Bennett  Vourakis.  and  Woult  1983). 


3.  Physical  Si^ns  of  Abuse  Opioid  use 
ma>  produce  aide  effects  of  drowsiness, 
constipation,  nausea,  vomiting,  and 
orthostatic  hypotension  fWoolf,  in 
Bennett  Vourakis.  and  Woo4f.  1983). 

Characteristics  of  opioid  users  inchide 
pupillary  constriction,  depression. 
apathy,  or  lethargy'  Flu-like  symptoms 
are  common  symptoms  of  opioid 
withdrawal.  e.g..  watery  eyes,  nausea 
and  vomiting,  muscle  cramps,  loss  of 
appetite,  and  other  sj'mptoms  [Blum. 
19841. 

4.  Tolerance  end  Withdrawal 
Selective  tolerance  may  develop  with 
opioid  use*,  tolerance  may  develop  to 
one  effect  of  an  opioid  but  not  to  others 
(Woolf.  in  Bennett.  Vourakis,  and  Woolt 
1983).  Tolerance  decreases  rapidly 
following  cessation  of  the  drug.  Chronic 
users  may  abstain  from  opioid  use  for 
short  periods  of  time  to  regain  the  "high  ' 
which  they  lost  due  to  increased 
tolerance. 

AU  opioids  are  physically  and 
psydiologically  addictive.  All  produce 
withdrawal  symptoms  with  ladividoal 
differences  in  type  and  seventy.  The 
degree  to  which  addiction  occurs  vanes 
among  the  opioids.  Withdrawal 
symptoms  can  be  violent.  For  mstance. 
withdrawal  from  morphine  produces  the 
following  symptoms  m  order  of  severity 
end  progression  (4  to  10  weeks)  after 
cessation  of  drug  use:  runny  noee. 
extreme  yawning,  nausea,  vomiting. 
diarrhea,  sweating,  cold/hot  flashes. 
aching  ioints.  muscles,  and  bones, 
twitchings.  tremor,  muscle  spasm, 
elevated  temperature,  goose  Oesh. 
dilated  pupils,  blurred  vision,  high  blood 
pressure,  restlessness,  anxiety. 
imtability,  increased  respiration,  and 
insomnia  (WoolX.  in  Beimett  Vourakis. 
and  Woolt  1963). 

If  an  opioid  user  is  addicted  and 
tolerant  of  the  effects  of  one  opioid  he 
or  she  will  usually  be  tolerant  of 
another,  if  one  opioid  is  substitnled  for 
the  effects  of  another,  then  withdrawal 
symptoms  will  cease  uniiJ  the  second 
opioid  is  withdrawn  (Woolf  in  Bennett. 
Vourakis.  and  Woolf  1983). 

5.  Discussiu.n.  The  opioids  are  a  large 
class  of  drugs  primarily  derived  from  the 
poppy.  Opioid  drugs  are  either  natural 
or  synthetic  Opioids  affect  CNS 
functions,  pnmanly  acting  as  s  pain 
reliever,  or.  in  lareer  doses,  a 
hallucinogen.  Cogninve  and 
psychomotor  performance  are  generally 
impaired  during  opioid  intoxication. 
Opioids  are  physically  and 
psychological!)  addictive,  with  severe 
withdrawal  symptoms  during 
abstention,  lasting  up  to  4-10  weeks 
(Wooll.  in  Bcnmelt  Vouraki*.  and  Woolf, 
1983). 
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Particular  attention  should  be  given  to 
licit  use  on  the  job  of  opioid-based 
products,  such  as  pam  relievers  or  other 
prescription  and  over-the-counter  drrigs. 
Sufficient  dosages  can  impair  on-the-job 
performance,  especially  when  combined 
with  other  drugs  such  as  alcohol 
(Moskowitz,  1985). 

D.  Phencychdine 

1  Background.  Phencyclidlne, 
commonly  known  as  PCP.  was  first 
introduced  in  1957.  it  is  now  a  major 
dnig  of  abuse  and  is  hsted  as  Bth  amons 
the  top  20  controlled  substances  based 
on  national  estimates  of  emergency 
room  admissions  (Frank.  1987).  PCP  has 
a  variety  of  effects  on  the  central 
nervous  system  (C\S).  making  an 
adequate  classification  of  the  drug 
difficult,  it  13  best  understood  as  a 
hallucinogen  (Holbrook.  in  Bennett. 
Vourakis.  and  Woolf.  1983!-  PCP  can 
cause  CNS  stimulation  and  depression 
with  a  great  deal  of  variability 
depending  upon  the  dose  and  type  of 
PCP.  PCP  intoxication  begins  several 
minutes  after  ingestion  of  the  drug  and 
usually  lasts  up  to  8  hours  or  more 
(Walsh  and  Yohay.  1987).  PCP  is  well 
known  for  producing  unpredicable  side 
effects  foliowmg  intoxication,  such  as 
acute  psychosis  or  fits  of  agitation  and 
excitability.  Intoxication  in  low  doses  of 
5  to  20  mg  of  PCP  resembles  an  acute 
confused  state  (Marwah  and  Pitts.  NIDA 
Research  Monograph  ^54.  1986).  Higher 
doses  m  excess  of  20  mg  can  elicit 
serious  neurological,  cardiovascular, 
and  psychotic  reactions.  In  fact,  PCP- 
induced  psychosis  is  similar  in  effects  to 
clinical  schizophrenia  (Marwah  and 
Pitts.  MDA  Research  Monograph  c&4. 
1986]. 

There  have  been  relatively  few 
studies  of  the  behavonal  effects  of  PCP 
in  humans  due  to  the  volatility  and 
unpredictability  of  the  side  effects  of 
PCP  Also,  PCP's  opulanty  as  a  drjg  of 
abuse  is  relatively  recent.  However, 
there  are  sufficient  clinical  studies, 
criminal  cases,  and  behavioral 
observations  that  conclusively 
demonstrate  PCP'a  erratic  and  serve 
behavioral  effects. 

2.  Effects  on  Performance.  The 
behavioral  effects  associated  with  PCP 
use  are  variable  and  often  dependent 
upon  both  the  person  and  the 
eni.  ironment.  Clincal  studies  have 
identified  four  phases  of  PCP  abuse  that 
may  appear  in  successive  stages.  The 
first  phase  is  termed  acute  PCP  toxicity. 
Behavioral  effects  include 
combativeness.  catatonia,  convulsions, 
and  coma,  all  of  which  are  dose  related. 
Visual  disturbances,  particularly 
distortion  of  size,  shape,  and  distance 
perception  are  common.  The  first  phase 


may  last  up  to  72  hours.  The  second 
phase  IS  characlenzed  by  grand  mal 
seizures,  coma,  and  death  due  to 
respiratory  depression  following 
sufficiently  high  doses.  The  second 
phase  may  last  up  to  7  days  or  longer. 
The  third  phase  is  characterized  by 
schizophrenia  which  may  last  a  month 
or  longer,  The  fourth  phase  is 
charactenzed  by  PCP-induced 
depression,  especially  serious  due  to  the 
high  likehihood  of  suicide  at  this  time 
(Holbrook.  in  Bennett.  Vourakis.  and 
Woolf.  1983)  Performance  impairment 
at  any  of  these  levels  is  highly  probable. 
Clinical  cases  have  documented  the 
severe  debilitating  physical  and 
psychological  effects  of  PCP  abuse  and 
the  extremely  unpredictalile  behavior 
that  the  drug  causes.  Persona  under  the 
influence  of  PCP  may  precipitate  life- 
threatening  situations  due  lo  the 
disonenting  and  hallucmogenic  effects 
of  PCP  intoxication  (Holbrook.  in 
Bennett.  Vourakis,  and  Woolf.  1983), 

Studies  have  demonstrated  that  PCP 
can  also  elicit  behavioral  effects  in  users 
similar  to  barbiturates  or  other 
sedative/anesthetics  (Balster,  NIDA 
Research  Monograph  ff64. 1986J.  ll  i» 
obvious  that  heavy  users  of  PCP  would 
exhibit  motor  impairment.  Task 
performance  requiring  motor 
coordination,  such  as  driving  an 
automobile,  would  be  signficantly 
disrupted  by  PCP  (Balster,  MDA 
Research  Monograph  ~i^.  1986J.  In  fact 
several  fatal  accidents  involving  PCP- 
tntoxicated  drivers  highlighted  severe 
coordiantion  impairment,  acute 
confusional  state,  and  an  inability  of  the 
Intoxicated  driver  to  think  abstractly  or 
make  rational  decisions  (Lemer  and 
Bums.  NIDA  Research  Monograph  *64 
1986), 

In  combination.  PCP  significantly 
enhances  the  effects  of  classical 
depressant  dnigs.  including  barbiturates 
and  ethanol  (Bolster  and  Wessmger. 
1983:  Balster,  MDA  Research 
Monograph  *f>4.  1986).  Use  of  PCP  with 
other  depressants  such  as  alcohol  is  a 
potentially  lethal  combination  which 
has  an  additive  effect  on  PCP 
intoxication,  and  may  explain  some 
behavioral  observations  of  PCP 
intoxication  (Balster.  NIDA  Research 
Monograph  ff64,  1986). 

PCP  users  have  reported  unique 
intoxicating  effects  of  the  drug  unlike 
those  of  other  drugs  of  abuse.  However. 
self-administration  studies  of  PCP  reveal 
that  patterns  of  abuse  similar  to 
barbiturate  and  alcohol  abuse:  dosage 
intake  is  sufficiently  high  to  cause 
marked  behavioral  effects  (Balster. 
NiOA  Research  Monograph  J^64. 1986). 


3.  Physical  Sfgns  of  Abuse.  PCP 
intoxication  is  marked  by  difficuhies  in 
coordination;  severe  confusional  or 
agitated  state,  inexplicable  mood 
changes  between  lassitude  and  extreme 
agitation:  moods  such  as  suspicion, 
anger,  or  terror  and  erratic  of  violent 
actions  (Balster.  NIDA  Research 
Monograph  tt64. 1986;  Holbrook.  in 
Bennett.  Vourakis.  and  Woolf.  1983). 

4.  Tolerance  and  Withdrawal  Animal 
studies  have  shown  tolerance 
development  following  continuous  use 
of  PCP  (Balster,  MDA  Research 
Monograph  «64. 1986),  Tolerance 
develops  in  human  subjects  with  mildly 
frequent  (daily)  use  (Holbrook,  in 
Bennett.  Vourakis.  and  Woolf.  1983). 
although  implications  of  long-term  use 
are  not  yet  fully  understood  ()atn.  el  al., 
1977;  Marwah  and  Pids,  NIDA  Research 
Monograph  «64. 1986). 

Animal  studies  have  shown  dramatic 
withdrawal  symptoms  following  the 
lerminalion  of  PCP  use.  such  as 
vocalizations:  hyperactivity;  lassitude: 
tremors;  and,  in  one  case,  convulsions 
(Balster.  NIDA  Research  Monograph  ^tv). 
1986).  These  symptoms  appeared  within 
8  hours  of  abstinence  and  were  most 
severe  at  24  hours  (Balster  NIDA 
Research  Monograph  "64.  1986).  PCP 
has  not  been  reported  to  produce 
physical  dependence  even  with  chronic 
use  in  humans.  However,  psychological 
dependence  is  reported  frequently 
among  chronic  users  (Holbrook  in 
Bennett.  Vourakis,  and  Woolf.  1963). 

5.  Discussion.  PCP  Is  a  complex 
hallucinogenic  drug  with  diverse,  and 
often  dangerous  or  lethal,  behavioral 
effects  on  humans.  The  understanding  of 
PCP's  physiologic  and  psychologic 
effects  on  humans  is  still  relatively  new 
It  is  well  known,  however,  thai  PCP  is 
an  unusually  dangerous  psychoactive 
substance  with  unpredictable 
behavioral  effects. 

Long-term  adverse  health  effects  of 
PCP  use  are  significanl.  Irreversible 
memory  loss,  personality  changes,  and 
thought  disorders  have  been 
documented.  Spontaneous  recurrences 
of  drug  effects  (flashbacks)  are  possible. 
Numerous  fatalities  due  to  PCP 
intoxication  have  been  documented 
(Walsh  and  Yohay.  1987).  Obviously, 
these  characteristics  of  PCP 
intoxication,  chronic  use.  and 
withdrawal  have  serious  job 
performance  implications.  It  may  be 
assumed  that  any  use  of  PCP  will 
significantly  impair  the  abuser's  short- 
term,  and  perhaps  permanent  cognitive 
and  psychomotor  capabilities- 
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E.  Amphetamines 

1.  Backsfrcund.  Amphetamines  are 
central  nervous  system  (CNS) 
stimulants.  The  lerm  "amphetamine"  is 
generic  and  applies  to  the  jtrovp  of 
synthetic  compounds  derived  from 
epbednne  (Holbrook  in  Bennett. 
Vourakis.  and  Woolf.  1983)  Examples  of 
common  trade  name  amphetamines  are 
Benzedntie  (racemic  amphetamine  I; 
Dexerdnne  (dextroamphetamine):  and 
Desoxv-n  (methamphetaminel.  The 
behavioral  effects  of  arapbetammes  are 
similar  lo  coLrtinr.  howevejr.  the  two 
tv^ies  of  stimulants  differ  m  that 
amphetamines  have  a  longer  duration  of 
behavioral  effect  and  greater  toxicity 
than  cocame  (Holbnwk:  see  Bennett 
Vourakis.  and  Wootf.  1963). 
Amphetamines  are  found  m  licit  and 
illict  form.  In  general,  amphetamines 
stimulate  pulse:  heart  beat  blood 
preaaure  respiration,  pentpu-ation;  and, 
at  higher  doses,  increase  bod>' 
temperature  and  basal  mctaboUsm  rate 
(Caldwea  1960). 

2.  Effects  on  Performance. 
Amphetamines  are  widely  used  lo 
increase  alertness  and  fijiiht  fatigur. 
Studies  have  shown  that  in  therapeutic 
doees.  amphetamines  increase  alertness. 
decrease  falif^te.  elevate  mood,  and 
frequently  produce  euphona.  Motor 
activity  u  increasi^  and  physical 
performance  of  simple  tasks  is 
improved-  Sleep  patterns  are  distrubed 
and  total  sleep  time  is  decreased 
(Holbrook  in  Bennett  Vourakis,  and 
Woolf.  1983).  Users  of  small  doses 
experience  a  heightened  sense  of  well- 
being,  sharp  attenliveness.  an  increaed 
acuity  of  reflexes,  and  idBelization 
(Caldwell.  19H0). 

The  effects  of  amphetammes  on 
cognitive  and  pitychomotor  task 
performance  are  well  documented. 
Amphetammes  improve  short-term 
phyaica)  performance  in  a  vanety  of 
areas,  such  as  vigilance  performance 
(the  abibty  to  attend  to  sensory  input); 
motor  performance  (swimming,  nmning. 
etc);  learning  ur  au^uisilion  of  motor 
skills:  and  reaction  time.  With 
contruiled  dosea.  the  adverse  effects  on 
physical  performance  were  minimal 
|NUREC/CR-3ei6.  1983).  Simple  short- 
term  cognitive  performance,  such  as 
performing  repetitive  tasks  which  elicit 
fatigue  or  boredom:  simple  math  Icsts: 
verbal  ability  tests,  learning  of  visual 
information;  and  enhanced  ability  lo 
read  and  luuiersUrui  a  furei^n  Unguiige 
improvea  wuh  controiied  duses 
(NUREG;CR-3196.  19ti3).  Tests  of 
cognitive  tasks  requinnjj  relatively  more 
complex  skiils  such  as  calculus  did  not 
show  pcrformaoce  uhanges  under  the 
influence  of  amphelaxmnes  (N'lJREG/ 


CR-3196. 1983).  High  doses  of 
amphetamines,  however,  produce  an 
exaggerated  sense  of  well-being,  high 
energy,  restlessness,  urgency, 
overideatioa  and  gross  temportil 
distortion  (Caldwell.  1960). 

Cognitive  and  psychomotor  task 
performance  decrements  due  to 
amphetamine  uae  on  a  regular  basis  are 
highly  likely  "runs"  or  cycles  sraiilar  to 
cocaine  runs  of  abuse  and  abstinence 
are  also  characteristic  of  amphetamine 
abuse.  Behavioral  effects  due  tu  these 
cycles  of  abuse  would  directly  unpad 
cogiuUve  and  psychomotor  task 
performance.  Secondary  effects  of 
amphetamine  abuse  such  as  hangovers, 
rebound  depressions,  and  insomnia 
directly  impact  cognitive  and 
psychomotor  task  performance. 
Ampihetamme  abuse  among  truck 
dnvers  is  cited  as  one  example 
(Caldwell.  1980). 

Because  of  acute  tolerance 
development,  there  are  fewer 
performance  decrements  experienced  by 
regular  users  of  amphetamines  than  by 
initial  users  One  study  revealed, 
however,  that  after  the  establishment  of 
tolerance  and  sustained  dmj!  levels 
throughout  a  24-bour  period,  drug 
cessation  produced  the  Foliowmg 
performance  effects:  performance 
impairment  initially  decreased  as  the 
drug  level  m  the  aubiect  declined, 
followed  by  increased  impairment  as  the 
adverse  effects  of  drug  withdrawal — 
hypercxdlabUity  and/or  delinam — 
appeared  (Ellinwood  and  Nikaido.  1987). 

3.  Physical  Si^ns  of  abuse.  With  high 
doses,  gastrointestinal  function  may  be 
altered,  and  nausea.  vomitir\g.  diarrht?a, 
and  cramping  may  orcur. 
Cardiovascular  sians  of  hea\*y  use 
include  headache,  hypertension,  pallor, 
palpitations.  CNS  signs  of  heavy  use 
include  hyperrpnexia.  restlessness, 
talkativeness,  insomnia,  violence,  and 
increased  libido  (Caldwell.  1980).  High 
dose  may  result  in  amphetamine 
psychosis,  which  resembles  a  true 
paranoid  schizophrenia  in  the  cHnical 
sense  Amphetamine  addiction  is 
probable  with  continued  or  frequent  use 
(Holbrook  in  Bennett,  Vourakis.  and 
Woolf,  1983). 

Evidence  of  stimulant  intoxication  in 
the  form  of  h>'perexcitability  and 
deterioration  of  driving  skills  occurs 
with  increasing  doses  [EIHawood  and 
Nikaido.  198^)  Aggression  and  violence 
are  potential  side  efTects  of  higher  doses 
of  stimultants-  Highly  toxic  doses  can 
induce  hallucination,  delirium,  and 
delusions  fEllinwood,  1971;  Ellinwood 
and  Nikaido,  1987). 

4.  Tofercnce  and  Withdrawal.  Similar 
to  cocaine,  amphetamine  tolerance 


development  is  rapid  (C^idweU.  19801. 
Chronic  use  ol  the  amphetaimnes  leads 
lo  development  of  a  toleranre  for  the 
stimulant  and  appetite-suppressant 
effects  of  amphetamines,  even  when 
administered  m  low  therapeutic  doses. 
Chronic  abuse  leads  to  high  tolerance 
(Holbrook  in  Bennett.  Vourakis.  and 
Woolf.  1983). 

Amphetamines  are  psychologically 
addictive.  Though  no  pibysical 
withdrawal  symptoms  occur  following 
abrupt  discontinuation  of  use, 
psychological  changes,  such  as  apathy, 
long  penods  of  sleep,  imiability. 
depression,  and  disorientation,  may  be 
prominent  for  several  months.  Paranoia 
may  follow  the  first  seven  days  of 
withdrawal  following  the  abrupt 
cessation  of  hea^-y  use:  delusions  m.iy 
persist  for  up  lo  a  year  (Holbrook  in 
Bennett.  Vourakis.  and  Woolf.  1983). 

5.  Discussion.  .Amphetamines 
stimulate  the  CNS  and  cardiovascular 
system.  Short-term  physical  and  simple 
cognitive  task  performance  is 
heightened  to  a  minor  degree  by  the  use 
of  amphetamines  CompiPx  copnitive 
task  performanre  is  not  hP!Ehrpn»'d  by 
the  use  of  amphetamines  Small  aird 
moderate  doses  of  amphetamines 
enhance  cognitive  and  psychomotor  t.-i^k 
performance  on  specific  and  simple 
tiisks.  such  as  vigHance.  but  these 
performance  enhancements  are  lost  as 
the  complexity  of  the  task  incre8s**s 
{Ellinwood  and  Nikaido.  1987). 
Significant  performance  decrements 
occur  as  a  result  of  acute  tolerance 
development,  h a rtgover  effects,  and 
withdrawal  symptoms.  Thus,  many 
short-term  gains  in  cognitive  and  la?k 
performance  are  outweiijhed  by  the 
adverse  performance  effects  due  lo 
regular  use  of  amphetamines. 

Secondary  effects  of  amphetamine 
abuse  such  as  "runs"  and  withdrawal 
'  crashes"  may  adversely  affect 
cognitive  and  psychomotor  task 
performance.  If  used  frequently, 
amphetamine  addiction  is  likely. 
Chronic  users  of  amphetamiries  are 
likely  to  develop  tolerance  lo  the  C.VS 
effects  of  amphetamines  as  we))  as 
psychologica]  dependence  Withdrawal 
symptoms  are  psychological  and 
produce  a  variety  of  adverse  behaviorsl 
effects  which  directly  impact  cognitive 
and  psychomotor  task  performance 
Similar  to  cocaine  abuse,  the  nature  of 
amphetamine  abuse  in  the  wo.'-kpl&ce 
will  presumably  be  c>'chcal  within 
individuals  over  lime  (Hurst  1987). 

F.  Summary 

Use  of  any  of  the  five  listed  drugs  in 
the  preceding  discussion  can  directly 
and  indirectly  affect  or  impair  oa-the-)ob 
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performance  through  intoxication, 
hangover,  dependence,  or  withdrawal 
effects. 

Emphasis  should  be  placed  upon 
examining  all  phases  of  drug  use  in  the 
workplace,  since  drug-seeking  behavior, 
administration,  acute  and  chronic 
intoxication,  hangover,  and  withdrawal 
phases  of  drug  usage  may  all  have 
detrimentd!  effects  on  individual  and 
team  performance  (Walsh,  1987). 

The  present  ability  to  predict  the 
behavioral  consequences  of  drug  use  i3 
limited;  the  ability  to  accurately  predict 
the  speciHc  behavioral  performance  of 
an  individual  under  the  influence  of  a 
certain  drug  is  minimal  fWalsh.  1987), 

One  applicable  measure  of  drug- 
induced  impairment  in  the  nuclear 
industry  may  be  mjury  rates-  As  one 
researcher  states.  "A  comm.on  but 
incomplete  and  poorly  understood 
thread  that  passes  through  mjury  reports 
IS  the  frequency  with  which  alcohol  and 
drugs  are  involved"  [Walsh.  1967). 

A  multiplicity  of  variables 
complicates  the  drug  dosage/ 
impairment  relationship*  the  type  and 
potency  of  the  drug,  patterns  of 
consumption,  the  individual's  physical 
and  psychological  characteristics,  the 
environment  m  which  the  drag  is  used, 
and  group  interaction.  However,  three 
generalizaUons  may  be  made  regardmg 
\he  drug  dosage; impairment 
relationship:  high  doses  generally  have 
greater  behavioral  effects  than  low 
doses,  well-learned  tasks  are  less 
affected  by  drugs  than  novel  tasks,  and 
motivation  regarding  the  task  is  an 
important  factor  (Walsh,  1987).  Further, 
the  studies  conclusively  demonstrate 
certain  behavioral  effects  of  drug  use 
that  impair  the  user  in  a  variety  of 
cognitive,  psychological,  and  social 
performance  areas. 

A  clear  relationship  has  been 
demonstrated  among  drug  use 
(nonspecific  dosage),  general  behavioral 
effects,  and  impairment.  It  is  obvious 
from  the  research  thai  use  of  any  of 
these  five  drugs  or  types  of  drugs  alone 
or  in  combination  has  the  overwhelming 
potential  to  impair  workers  in  the 
performance  of  their  duties.  The 
question  is  not  whether  drugs  impair 
performance,  but  how  they  do  so  under 
given  circumstances. 

//  Al!ernat!ves  to  Urinalysis 

The  Commission  considered 
techniques  for  analyzing  blood,  breath, 
saliva,  fingernails,  and  brainwave 
patterns  and  concluded  that  there  is  no 
viable  substitute  for  urinalysis  in  the 
near  future,  either  technically  or 
practically, 


A.  Analysts  of  Blood  Plasma 

The  analysis  of  blood  has  some 
significant  advantages  over  urinalysis. 
The  mam  advantage  is  that  there  is  a 
much  more  direct  relationship  between 
blood  levels  of  a  drug  and  impairment, 
since  levels  in  the  blood  are  more 
directly  reflective  of  effects  on  the  CNS. 
tn  the  case  of  alcohol,  of  course,  legal 
limits  defining  probable  impairment 
have  been  established  in  state  law. 
Equivalent  standards  for  other  drugs  arc 
not  generally  available,  but  an  analysis 
of  blood  can  identify  the  extreme  cases 
where  there  is  no  doubt  of  impairment. 
However,  current  data  are  insufficient  to 
establish  cutoff  levels  to  distinguish 
between  impaired  and  unimpaired 
individuals  fConsensus  Report.  Nov.  8. 
198S).  Blood  tests  are  useful  in  post- 
accident  analyses  if  the  subjects  can  be 
sampled  quickly  Another  minor 
advantage  of  blood  testing  is  that  tests 
can  usually  deal  directly  with  the  drug 
of  interest,  rather  than  one  of  its 
metabolites  (in  urine),  and  may  thus 
avoid  some  of  the  problems  with  cross 
reaction.' 

There  are  problems  with  testing  blood 
or  plasma,  however.  One  of  the  most 
significant  is  the  higher  level  of 
intrusiveness  (Dogoloff  and  Angarola, 
1985).  The  drawing  of  blood  involves 
pain  and  trauma  for  some;  concern 
about  AIDS  would  heighten  the  anxiety, 
though  unreasonably.  The  collection  of 
samples  would  be  more  expensive. 
requiring  trained  medical  personnel 
(Walsh  and  Yohay.  1987). 

There  are  also  particular  substances, 
such  as  cocaine,  with  such  a  short  half- 
life  in  the  blood  that  the  chances  of 
identifying  users  through  blood  tests  are 
substantially  reduced  (Washton  and 
Gold.  1987).  Also,  the  concentratKJn  of 
metabolites  in  urine  is  sometimes  higher 
than  the  concentration  of  the  drug  in 
plasma,  as  in  the  case  of  amphetamines 
(Nelson  and  Moffat  1960,  in 
AmphetawLnes  and  Related  Stimulants] 
and  cocaine  (Washton  and  Gold,  1987). 
In  general,  drugs  and  their  metabohtes 
can  be  identified  over  a  longer  period  of 
time  through  urinalysis  (Washlon  and 
Gold.  1987J, 

B-  Analysis  of  Saliva 

The  analysis  of  saliva  is  receiving 
considerable  attention. 
Radioimmunoassay  (RIA)  procedures 
for  testing  saliva  exist;  also  there  is  a 
commercial  kit  available  for  testing 
saliva.  If  technically  feasible,  the  use  of 
saliva  would  avoid  some  of  the 
intrusiveness  and  embarrassment  of 


'  CroM  reactton  occur*  wben  ■  lutMlaoce  other 
ih«n  the  drujt  nr  drui;  m«t«bolite  being  let  led  for  in 
a  Bpectfflen  create!  a  positive  (e«t  result. 


urinalysis.  While  clinical  studies  using 
saliva  have  been  conducted  for  a 
number  of  years  (Caddy.  1984),  saliva 
testing  currently  does  not  represent  a 
viable  alternative  to  urinalysis  fWalsh 
and  Yohay,  1987).  Analyses  of  sahva  for 
purposes  of  detecting  marijuana  use.  for 
example,  have  found  that  such  things  as 
food  consumption  and  mode  of  ingestion 
can  dramatically  affect  the  ability  of 
assays  to  detect  marijuana  use  (Hawks, 
1982)  Also,  there  is  rarely  a  large 
enough  volume  of  specimen  for 
confirmation  purposes. 

C.  Analysis  of  Hair 

One  drug  testing  technique  involves 
the  use  of  hair.  Hair  can  be  used  lo 
identify  where  there  has  been  a  past 
history  of  drug  use.  In  fact,  it  can 
provide  information  on  drug  use  over  a 
much  longer  period  than  can  urinalysis 
(Baumgartner,  Black.  |ones.  and  DIahs. 
19&2).  However,  "hair  analysis  has  not 
been  validated  extensively  enough  in 
clinical  studies  to  make  an  adequate 
assessment  of  its  suitability  for  general 
drug  screening.  [Walsh  and  Yohay. 
1987)."  (Puschel.  Thomasch.  and  Arnold 
1983).  T^is  is  a  very  expensive  lest, 
which  would  prohibit  its  use  for  a  large 
volume  of  tests,  especially  the  initial 
screening  tests.  A  more  appropriate 
application  may  be  for  objective 
diagnosis  of  a  patients  drug  history. 

D.  Analysis  of  Speech 

Another  technique  involves  the 
analysis  of  speech  lo  determine  the  state 
of  a  person's  intoxication.  Since  drugs 
affect  the  neurotransmitters  and 
receptors  in  the  brain,  the  speech  of  the 
alcohol  or  drug  user  is  affected 
accordingly.  The  measure  of  impairment 
Is  derived  from  the  time  and  frequency 
of  spoken  numerical  digits.  This 
technique  is  intended  to  be  a  measure  of 
impairment  of  a  subject  at  the  time  of 
examination,  and  shou'd  avoid 
challenges  based  on  invasion  of  privacy. 
It  is  not  a  lest  for  prior  use  of  drugs 
where  measurable  impairment  no  longer 
exists.  Since  the  impairing  effects  of 
drugs  are  usually  of  bnefer  duration 
than  the  detectable  levels  in  unne.  the 
opportunities  for  detection  of  drug  use 
are  somewhat  less  than  with  urinalysis. 

E.  Analysis  of  Other  Specimens 

Other  techniques  are  at  the 
experimental  or  developmental  stages. 
For  example,  breathalizers  are  being 
developed  for  testing  for  marijuana 
smoking.  Generalized  tests  are  being 
developed  for  body  fluids  ranging  from 
sweat  to  mucous  from  the  eyes. 
Techniques  are  being  developed  to 
analyze  brainwave  patterns  and 
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measure  eye  movement.  Anaylsis  of 
fingernails  is  also  being  considered. 
However,  a  review  of  the  literature 
indicates  thai  the  technical  basis  does 
not  yet  exist  to  support  a  legally 
defensible,  wide  scale  use  of  these 
techniques  either  for  screening  or 
confirmatory  purposes.  Since  urinalysis 
testing  appears  feasible  in  the  short  run, 
other  techniques  will  not  be  considered 
at  ihis  time.  The  Commission  will 
continue  to  monitor  developments  in 
other  testing  technologies  lo  determine 
when  and  if  they  offer  an  improvement 
over  urinalysis. 

///.  Random  Testing  and  Alternatives 

Random  testing  (unannounced  drug 
testing  imposed  in  a  statistically  random 
manner)  serves  two  purposes:  detection 
and  delerence.  It  would  appear  that  any 
form  oi  unannounced  Xe9X\t[g  that  would 
be  administered  so  that  a  person 
completing  a  test  is  immediately  eligible 
for  another  unannounced  lest  would 
satisfy  criteria  for  deterrence.  Several 
polenUal  alternatives  were  considered. 
including  employee  awareness,  other 
types  of  testing  (preemploynienl, 
announced  penodic.  for-causo.  etc). 
reliance  on  behavioral  observations  and 
the  Employee  Assistance  Program, 
various  security  measures,  and 
combinations  of  these  alternatives. 

One  goal  of  the  Commission  in 
proposing  this  rule  is  to  bring  about  a 
nuclear  power  plant  workplace  free 
from  the  effects  of  drugs.  Such  a 
workplace  would  ensure,  to  a  large 
measure,  that  impairment  of  function 
from  drug  use  would  not  adversely 
affect  the  safely  of  nuclear  power  plant 
operations.  A  workplace  free  from  the 
effects  of  drug  use  would  also  help 
assure  the  retiab-lity  of  the  nuclear 
power  plant  workforce  lo  properly 
perform  activities  that  require 
scrupulous  adhert!nce  to  rules  and 
procedures.  Random  tesUng  appears  to 
be  an  effective  means  of  achieving  this 
goal.  The  Commission  concludes  that 
unannounced  random  testing  is  a  strong 
deterrent  to  drug  use.  is  a  necessary 
element  of  an  effei.tive  filness-for-duly 
program,  and  ihat  no  alternative  or 
combination  of  alternatives  would 
provide  an  acceptable  level  of  both 
detection  and  deterrence. 

Systematic  data  on  the  efficiency  of 
random  testing  are  only  available  from 
the  various  programs  implemented  by 
the  Department  of  Defense.  Illicit  drug 
use  in  the  Army  has  been  reported  as 
dropping  from  29  percent  in  1980  to  11.5 
percent  in  1986  (Raezer,  1987).  In  the 
Navy,  rales  have  been  reported  to  have 
dropped  from  47  percent  in  1981  to 
around  4  percent  in  1986  (cited  \nC  & 
Ei\\  June,  1986).  Rates  among  U.S.  Coast 


Guard  personnel  are  down  from  10 
percent  in  1983  to  3  percent  in  1986;  this 
decrease  is  allnbuled  lo  a  random  drug 
testing  program  (Bureau  of  National 
Affairs,  1987).  In  all  three  cases,  the 
reduction  was  measured  by  the  rates  of 
confirmed  positive  tests  during  random 
drug  testing,  and  the  observed  decrease 
in  rates  followed  the  implemenlaiion  of 
the  random  drug  testing  program.  This 
pattern  is  consistent  with  what  would 
be  expected  if  random  drug  testing  was 
to  have  a  strong  deterrent  effect. 
Although  other  factors,  such  as  drug 
education  programs,  negative  press 
associated  with  drug  abuse,  stringent 
disciplinary  action,  and  a  better 
selection  (hiring)  process,  may  be 
affectmg  the  results,  available  data 
indicate  that  there  are  substantial 
reductions  in  drug  use  associated  with 
the  implementation  of  a  random  drug 
testing  program. 

The  Department  of  Transportation 
(DOT)  has  been  the  leading  federal 
agency  in  implementing  drug  testing 
programs  for  private  sector  employees 
subject  to  federal  regulatory  jurisdiction. 
None  of  the  agencies  in  the  Department 
currently  requires  random  drug  or 
alcohol  testing  of  private  sector 
employees,  but  such  requirements  are 
being  actively  considered  through 
proposed  rulemaking. 

The  Federal  Railroad  Administration 
(FRA)  has  detailed  regulations  covering 
alcohol  and  drug  use  by  railroad 
employees  whose  working  hours  are 
regulated  under  the  Hours  of  Sen-ice 
Act  (15  U.SC.  61 1  Under  the  provisions 
of  49  CFR  Pari  219.  employees  are 
prohibited  from  using,  possessing,  or 
being  impaired  by  alcohol  or  controlled 
substances  while  on  duty.  Blood  and 
urine  samples  of  employees  involved  in 
railroad  accidents  are  to  be  taken  and 
preserved.  Railroad  companies  may 
require  breath  or  urine  tests  from 
employees  when  there  is  reasonable 
cause  for  suspecting  prohibited  use  of 
alcohol  or  drugs.  Railrosds  are  required 
to  administer  a  drug  test  to  new 
employees  covered  under  the  Act. 

The  Federal  Highway  Administration 
(FHA)  prohibits  interstate  commercial 
truck  drivers  from  using  amphetamines. 
narcotics,  or  any  habit-forming  drugs, 
and  also  requires  that  they  have  no 
current  clinical  diagnosis  of  alcoholism 
(49  CF*R  391.41).  FHA  is  preparing  a 
notice  of  proposed  rulemaking  that  will 
propose  a  comprehensive  drug  control 
program  applicable  to  all  drivers  in 
interstate  commerce  (See  entry  in 
Unified  Agenda  of  Federal  Regulations 
published  on  October  26. 1987.  52  FR 
406-10). 


The  Federal  Aviation  Administration 
(FAA)  prohibits  flight  crewmembers 
from  being  under  the  influence  of 
alcohol  or  drug.s.  Tests  must  be  takf-n 
within  four  hours  of  acting  as  a 
crewraeraber  when  there  is  a  reasonable 
basis  lo  suspect  a  violation.  The  FAA 
has  suggested  that  random  and 
scheduled  drug  and  alcohol  testing  m^y 
be  needed  for  flight  and  certain  ground 
crewmembers  to  protect  the  public 
safely  (December  9.  1986;  51  FR  4443.il. 
A  DOT  proposed  rule  that  would  require 
random  testing  of  airline  employees 
involved  in  fiight  operations  and 
maintenance  has  been  published  in  the 
Federal  Register  (53  FR  8386). 

The  U.S.  Coast  Guard  (USCC)  is  the 
primary  maritime  law  enforcement 
agency  for  the  U.S.  Il  has  proposed 
regulations  prohibiting  operation  of  a 
vessel  while  intoxicated  (Februar>  9, 
1987;  52  FR  4116).  For  commercial' 
operators,  intovication  is  defined  lo  be 
.04  percent  by  weight  or  more  alcohol  in 
the  blood  or  when  the  effect  of  alcohol 
or  an  illegal  drug  on  the  operator's 
manner  or  behavior  is  apparent.  For 
recreational  operators,  the  only 
difference  is  that  the  applicable 
percentage  is  01  percent.  The  USCG  is 
preparing  a  notice  of  proposed 
rulemaking  covering  use  of  dangerous 
drugs  by  merchant  marine  personnel. 
The  option  being  considered  is  a 
requirement  that  indivTduals  applying 
for  licenses,  certificates  of  registry,  and 
merchant  manner's  documents  proi.  ide 
the  results  of  drug  tests  before  issuance 
or  renewal  (See  entry  in  Unified  Agpcda 
of  Federal  Regulations  published  on 
October  26. 198";  52  FR  40582).  The 
proposal  also  addresses  the  need  for 
random  drug  testing. 

The  potential  alternatives  lo  random 
unannounced  drug  testing  are  many  and 
varied.  They  include  the  following: 

•  Take  no  alternative  action: 

•  Testing  before  employment  or 
badging: 

•  Periodic  drug  testing  [announced 
testing): 

•  "For-cause"  drug  testing: 

•  Behavioral  Observation  Program: 

•  Medical  Screening: 

•  Employee  Assistance  Programs 
(EAPs); 

•  Access  Authorization  Program: 

•  Workplace  security  measures;  and 

•  Employee  awareness  and  education 
programs. 

Although  systematic  data  do  not  exist 
to  compare  the  efficacy  of  these 
approaches,  the  literature  and  the 
findings  of  the  slafTs  data-gathering 
activities  do  suggest  some  advantages 
and  disadvantages  for  each.  These  are 
discussed  below: 
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A.  T-^ke  no  Alternative  Action 

The  first  alternative  to  random  drug 
testing  to  be  considered  is  to  lake  no 
alternative  action.  This  is  dearly  not  a 
viable  alternative.  Statistics  available 
on  drug  use  in  the  workplace  indicate 
that  a  significant  minonty  of  workers 
have  or  are  currently  abusing  drugs  or 
alcohol  in  the  workplace  (Neuner.  1985). 
While  the  exact  statistics  vary  from  one 
source  to  another,  a  middle  range 
estimate  is  that  approximately  10-25 
percent  of  American  workers  abuse 
drugs  and  alcohol  in  the  workplace 
While  the  incidence  of  drug  abuse  m  the 
nuclear  industr>'  can  be  expected  to  be 
lower,  based  in  part  on  the  existing 
security  measures  at  power  plant  sites 
and  the  relatively  aggressive  fitness-for- 
duty  programs  that  charactenze  the 
industry,  the  potential  for  drug  abuse 
still  exists.  The  fact  that  approximately 
two-thirds  of  the  power  plant  licensees 
have  not  implemented  random  testing 
programs,  some  because  of  union 
intervention  or  prohibition  by  Stale 
Idws,  suggests  that  significant 
reductions  in  the  abuse  of  drugs  by 
nuclear  utility  workers  could  be  realized 
when  the  preventive  and  deterrent 
effects  of  industry-wide  random  testing 
programs  are  realized. 

B-  Testing  Before  Employment  or 
Badging 

Testing  before  employment  or  badging 
is  conducted  by  many  employers  to 
ensure  that  mdividuals  who  cannot  meet 
fitness-for-duty  standards  are  no!  placed 
into  sensitive  jobs.  Considered  by 
industry  as  the  first  line  of  protection 
against  drug  problems,  preemployment 
testing  13  specifically  used  to  detect  and 
identify  the  ndlure  of  drug  use.  if  any,  by 
)ob  applicants,  and  to  identify  abusers 
pnor  to  hinng.  Although  screening  has 
focused  on  drug  abuse,  most  large 
industrial  companies  now  include  tests 
for  alcohol  as  part  of  preemployment 
testing  (Willette.  1986).  Individuals  with 
positive  results  generally  do  not  receive 
further  consideration  for  employment 
(McClellan.  1984).  Preemployment 
testing  is  currently  the  most  prevalent 
type  of  drug  testing  (Hanson.  1966). 
Virtually  every  nuclear  power  ulihty 
currently  employees  this  type  of  testing. 

Preemployment  testing  has  some 
disadvantage  As  part  of  a  company's 
hiring  policy,  it  will  certainly  be  known 
to  most  applicants.  This  knowledge 
removes  any  element  of  surprise, 
essentially  making  it  an  announced  test 
and.  therefore,  allows  applicants  to  be 
prepared  for  the  test.  A  sophislicated  or 
'street  smart '  drug  abuser  may  be  able 
to  avoid  detectiorv  and  less  frequent 
users  may  be  Ukely  to  abstain  long 


enough  tu  guarantee  a  "clean"  6ample. 
New  testing  techniques  are  in  the 
process  of  being  developed  thai  may  be 
capable  of  identifying  previous  (several 
months)  drug  use.  However,  these 
techniques  have  not  yet  been  refined. 
Consequently,  the  ability  of 
preemployment  to  detect  substance 
abusers  currently  is  limited.  Even  so. 
licensees  report  that,  typically.  5  percent 
or  more  of  applicants  for  employment  or 
unescorted  access  to  a  power  reactor 
are  tested  positive. 

The  primary  disadvantage  to  using 
preemployment  testing  as  an  altemalive 
to  random  drug  testing  is  that  it  in  no 
way  addresses  substance  abuse  or 
dependency  problems  among  the 
workforce  subsequent  to  employment. 
Applicants  who  pass  the  preemployment 
testing  and  become  employees  may 
never  face  testing  again.  The  deterrence 
factor,  implicit  in  random  drug  testing 
programs,  is  absent-  f*reemployment 
testing  IS  probably  most  effective  when 
it  is  directed  to  keeping  individuals 
currently  experiencing  chemical 
dependency  out  of  the  workforce,  and  is 
thus  a  necessary  part  of  a  total  fitness- 
for-duty  program  but  is  not  sufficient  in 
itself. 

C.  Penodic  Drug  Testing  {Announced 

Testing] 

Periodic  Testing  appears  to  have  few. 
if  any.  advantages  over  random  testing. 
Periodic  testing,  whether  announced  or 
unannounced,  may  be  perceived  by 
employees  as  less  discnminalory  than 
random  testing  in  that,  on  a  given  dale 
all  available  employees  are  tested.  In  a 
random  testing  program,  some 
employees  are  selected  at  random  and 
tested.  Because  it  may  be  impractical  to 
test  the  entire  body  of  employees  on  any 
given  day,  utilities  may  opt  to  use  a 
random  testing  program.  Under  random 
tt?sting,  some  employees  may 
coincidenlally  be  tested  more  frequently 
than  others,  and  the  utility  may  be 
required  to  prove  that  the  selection 
process  is  truly  random  in  reponse  to  a 
legal  challenge,  [f  testing  is  announced 
and  scheduled  at  regular  intervals, 
however,  all  employees  would  be  tested 
equally,  at  least  theoretically. 

Further,  if  selection  for  random  testing 
is  truly  random,  an  employee  could, 
strictly  through  chance,  not  be  selected 
for  testmg  for  an  extended  period  of 
time  As  a  result,  employees  with 
substance  abuse  problems  may  not  be 
detected  in  a  timely  manner,  and  their 
abuse  problems  may  increase  in  seventy 
before  they  are  detected  in  the  random 
testing  prt»gram  or  the  behavioral 
observation  program.  Periodic  testing 
could  ensure  tluil  all  employees  are 
tested  with  adequate  frequency. 


Should  the  testing  be  announced. 
immediate,  pronounced  disciplinary 
action  could  be  taken  without  concern 
that  the  action  is  inappropriately  severe, 
because  any  employee  who  cannot 
remain  drug  or  alcohol-free  for  an 
announced  test  most  likely  has  a  severe 
substance  abuse  problem  and  displays 
an  obvious  disregard  for  the  safety  of 
the  public,  co-workers,  and  self. 

It  is  apparent  that  announced, 
periodic  tests  would  not  identify  some 
drug  abusers  that  penodic  or  random 
unannounced  testing  would  identify, 
and  thai  the  deterrent  value  of 
armounced  testing  would  only  be  short- 
term.  Announced,  periodic  testing  would 
be  less  effective  in  delecting  abuse  of 
drugs  that  are  rapidly  metabolized,  such 
as  cocaine.  It  is  expected,  however,  that 
an  announced,  periodic  program  would 
identify  some  regular  users  of 
prescnption  drugs,  and  users  of  slowly 
metabolized  drugs  such  as  marijuana. 
Because  announced,  periodic  testing 
would  potentially  allow  many 
employees  who  abuse  drugs  to  escape 
detection,  it  seem  clear  that  announced 
tests  would  be  less  effective  than 
random  tests  at  identifying  and 
deterring  the  occasional  drug  users. 
None  of  the  industries  surveyed  in 
NRG  s  review  of  olher  regulated 
industries  or  those  described  in 
hterature  have  adopted  this  approach. 

D.  For-cause  Drug  Testing 

A  for-cause  testing  program  has 
several  positive  features.  In  a  properly 
implemented  program,  when  there  is 
cause  for  a  supervisor  or  co-worker  to 
suspect  that  an  employee  is  unfit  or  the 
employee  has  been  involved  in  an  on- 
the-job  accident,  the  employee  is  given  a 
complete  physical  examination  which 
includes  drug  testing.  This  exammation 
may  identify  health  problems  other  than 
drug  abuse  that  have  diminished  the 
employee's  ability  to  perform  safety- 
related  responsibilities.  The 
examination  can  also  include  testing  for 
legal  drugs  of  potential  abuse,  such  as 
alcohol,  over-the-counter  drugs,  and 
prescription  drugs. 

A  for-cause  program  may  have  fewer 
legal  problems  than  a  random  testing 
program  becaus  there  is  a  specific 
reasonable  cause  for  the  individual  test. 
In  a  random  testing  program,  the  legal 
pjstificatinn  IS  that  there  is  a  possibilily 
that  impaired  employees  are  present 
who  represent  a  potential  risk  to  the 
safety  of  themsleves.  their  co-workers, 
or  the  public.  However,  when  a  for- 
cause  test  18  conducted,  the  employee  in 
question  presents  an  mdividualized 
suspicion  of  illegal  conduct.  Further,  if 
the  motivaUon  for  testmg  is  the 
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investigation  of  an  accident,  the  utility 
has  a  clear  responsibility  to  do 
everything  possible  to  identify  the  cause 
of  (he  accident  to  ensure  that  similar 
accidents  are  prevented  in  the  future. 
There  is  a  body  of  legal  precedent  in 
support  of  for-cause  testing  from  various 
industnes  with  safety  concerns, 
including  railroads,  transportation 
companies,  and  the  aviation  industry. 

Some  of  the  leading  cases  supporting 
for-cause  testing  include:  Schmerber  v. 
Califonua.  384  U.S.  757  (1966).  (blood 
tests  for  alcohol  on  drunk  driving 
arrest);  Division  247  Amalgamated 
Transit  Union  v.  Suscy.  538  F.  2d.  1264 
(7th  Cir.  1976).  cert,  denied,  429  US. 
1029,  (blood  and  urine  testing  of  bus 
drivers  after  an  accident  upheld); 
Shoemaker  \.  Handel  795  F.  2d  1136 
(3rd  Cir.).  cert,  denied.  107  S.  Ct.  577 
(1988).  (urine  and  breath  lest  for 
licensed  jockeys  upheld);  McDonneU\. 
Hunter.  809  F.  2d.  1302  (8th  Cir.  1987), 
(testing  of  prison  guards):  of  RLEA  v. 

Burnley. f.  2d _.  (9th  Cir.. 

decided  February  11.  1988). 

A  random  testing  program  can  be 
expected  to  be  a  stronger  deterrent  to 
chronic  drug  use  than  would  a  for-cause 
testing  program.  When  drug  tests  are 
administered  to  all  employees  on  a 
random  basis,  a  chronic  drug  user  can 
expect,  sooner  or  later,  to  be  identified 
through  the  progrma.  Some  literature  on 
chronic  abusers  indicates  that  they  can 
effectively  hide  their  drug  or  alcohol 
problems  from  supervisors  and  fellow 
employees  for  a  considerable  length  of 
time.  On  the  other  hand,  an  occasional 
drug  user  could  hope  to  escape  being 
detected  by  a  random  drug  lest, 
expecially  if  both  the  tests  and  the 
employee's  drug  use  are  infrequent.  In 
either  case,  if  supervisors  are  highly 
proficient  in  obser\  ing  probable 
impairment,  the  drug-abusing  employee 
may  have  little  expectation  dial  he  or 
she  could  be  impaired  on  duty  and  avoid 
a  for-cause  lest.  Knowing  that  fellow 
workers  are  disciplined  for  on-the-job 
impairment  also  can  be  expected  to 
deter  employees  from  being  impaired  on 
the  job.  Therefore,  for-cause  testing 
might  be  more  effective  in  deterring 
users  from  being  impaired  on  the  |ob 
than  would  a  random  testing  program 
alone. 

There  are  two  principal  disadvantages 
of  for-cause  testing  as  a  substitute  for 
random  testing.  First,  for-casue  testing, 
as  discussed  above,  is  likely  to  be  a  less 
effective  deterrent  against  chronic  drug 
use.  Second,  if  managers  are  unable  1o 
identify  impaired  employees,  for-cause 
tests  will  only  be  administered  after  a 
gross  indicator,  such  as  an  accident, 
shows  that  the  tests  are  warranted;  i.e., 
the  test  will  be  after  the  fact  and  not 


preventative.  Therefore,  with  the 
exception  of  post-accident  testing,  the 
value  of  for-cause  testmg  is  highly 
dependent  on  managers*  and  co- 
workers" abilities  !o  idenfity  employees 
who  are  impaired  and  an  organizational 
cuJture  which  allows  managers  to 
require  testing  wilhcjJ  disrupting 
employer/employee  relationships  or 
incurring  adverse  consequences.  Thus, 
enhanced  supervisor  proficiency  in 
behavioral  observation  through  training 
and  experience,  and  strong  support  from 
company  management,  is  important  in 
the  administration  of  for-cause  testing. 

While  for-cause  drug  testing  is  an 
important  element  of  a  titness-for-duty 
program,  it  does  not  appear  to  be  an 
acceptable  alternative  to  random 
testing. 

E.  Behavioral  Observation  Program 

Behavioral  observation  programs  are 
intended  to  enable  supervisors  to  detect 
changes  in  an  employee's  behavior  and 
to  initiate  the  appropriate  corrective 
action,  usually  a  referral  to  the 
Employee  Assistance  Program  (EAP)  for 
initial  evaluation  and  for-cause  testing. 

Supevisory  referrals  typically  occur 
when  a  job  performance  problem 
becomes  apparent.  In  these  cases,  the 
supervisor  is  responsible  for  identifying 
and  documenting  the  job  performance 
decrement  In  additiorv  he  or  she  meets 
with  the  employee  to  describe  the 
problem,  to  refer  the  employee  to  the 
EAP.  and  to  indicate  that  continued 
impaired  perfomidnce  is  likely  to  lead  to 
disciplinary-  action  or  termination  from 
employment.  The  supervisor  is 
discouraged  from  trying  to  diagnose  the 
root  cause  of  the  problem  or  from  trj'ing 
to  provide  any  counseling  (Trice  & 
Beyer.  1984;  Hoffman  &  Roman.  1984). 
The  EAP  counselor  takes  the 
responsibility  for  these  tasks  and  for 
referring  the  employee  to  appropriate 
resources  (the  same  procedure  is 
followed  when  an  employee  self-refers 
to  the  program).  If  the  employee's  job 
peiformance  does  not  improve,  then 
disciplinary  action  is  taken. 

The  training  that  supervisors  receive. 
usually  from  the  EAP  staff,  in  observing 
employee  behavior  may  allow  them  to 
detect  problems  that  ma\,  be  missed 
altogehterby  a  drug  screening  program 
or  that  are  obvous  to  everyone  once  the 
problem  has  reached  severe  proportions. 
Whereas  a  sophisticated  and  "street 
smart"  drug  abuser  may  be  able  to  avoid 
detection  from  drug  tests,  he  or  she  is 
unlikely  to  be  able  to  maintain 
satisfactory  levels  of  job  performance 
on  a  day-to-day  basis.  As  a  witness  to 
the  employee's  daily  functioning,  the 
supervisor  represents  a  significant 
opportunity  for  identifying  and  removing 


from  duty  the  emloyee  whose  job 
performance  may  adversley  a^ect 
public  health  and  safety. 

There  are  several  disadvantages  to 
relying  on  behavioral  obser\'ation  alone. 
The  primary  disadvantage  is  the 
reliance  on  supervisors'  behavioral 
assessment  skills  to  identify  persons 
unfit  for  duty  and  on  their  willingness  to 
confront  troubled  employees.  The 
reliance  on  supervisors'  behavioral 
assessment  skills  can  be  undermined  by 
the  fact  in  the  course  of  a  regular  work 
day.  supervisors  have  little,  if  any, 
opportunity  to  exercise  the  skills  ihr-y 
have  received  through  training.  If 
training  is  provided  on  an  annual  basiS 
only,  the  skills  can  become  rusty  and 
heighten  any  reticence  the  super\isors 
may  have  initially  experienced  in 
utilizing  these  skils.  Also,  while  the 
behaviors  displayed  by  an  indi\ndual 
intoxicated  by  alcohol  are  obvious  and 
recognizable  to  most  observers,  the 
various  effects  of  the  wide  spectrum  of 
drugs  currently  abused  may  be  less 
familiar  to  8uper\'isors.  further 
disminishing  any  confidence  in 
recognizing  impairment,  or  allowing 
impairment  to  escape  notice  (Wrich. 
1988). 

Several  barriers  to  supervisory 
referral  have  been  identified  in  the 
literature.  These  include  (1)  the 
supervisor's  desire  to  help  the  impair':'d 
employee,  rather  than  expose  him  or  her 
to  potential  disciplinary  action,  (2)  a 
belief  thai  the  formal  system  [i.  e..  the 
Employee  Assistance  Program  (EAPjj 
should  be  used  only  as  a  last  resort,  and 
(3)  the  attempt  on  the  supervisor's  part 
to  counsel  the  impaired  employee 
(Hoffman  &  Roman,  1984).  The 
possibility  that  an  employee  could  lose 
his  or  her  job.  nuclear  safety 
responsibilities,  or  unescorted  access 
clearanace  if  found  to  be  unfit  for  duty 
may  make  supervisors  in  the  nuclear 
industry  just  as  reluctant  to  refer  thp 
employee  as  supervisors  in  other 
industries  in  similary  circumstances  . 

A  number  of  program  components 
that  can  encourage  supervisors  to  m^ke 
referrals  have  been  identified  in  the 
literature.  In  addition  to  a  clear 
company  policy  and  strong  management 
support  for  the  EAP.  the  importance  of 
thorough  and  ongoing  supervisory 
training  has  been  consistently 
emphasized  in  studies  designed  to 
identify  factors  that  increase  EAP 
effectiveness  (Gregoire.  1979;  Morgan- 
Janty.  1982;  Martin.  Heckel.  &  Long. 
19B4).  Providing  consultation  services  by 
EAP  counselor  for  supervisors  and 
continued  program  promotional  efforts 
(e.g.,  posters  and  notices  in  company 
newsletters)  have  also  been  suggested 
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aa  a  means  of  encouraging  supervisor^' 
referrals  fHobson.  1981). 

While  an  effective  behavioral 
observation  program  is  an  important 
element  of  a  fitness-for-duty  program,  it 
does  not  appear,  alone,  to  be  an 
acceptable  alternative  to  random 
teslinfi. 

F.  Medical  Screening 

A  method  currently  used  by  one 
licensee  is  a  medical  evaluation  for 
fitness  of  randomly  selected  employees 
to  estdblish  a  basis  for  the  collection 
dnd  testing  of  urme. 

The  employee  is  medically  evaluated 
IP  three  areas:  chemical  use  or 
dependency,  physical  well-being,  and 
psychological  weil-bemg.  Chemical  use 
or  depencency  is  established  by  using 
eye  evaluation  techniques  covering  such 
items  as  pupil  size,  pupil  reaction  to 
hght.  and  the  ability  of  the  eyes  to 
converge  on  an  object  coming  toward 
the  nose  or  to  track  an  object  from  side 
to  side  and  around  the  face.  In  addition, 
the  condition  of  a  patients  skin,  nose 
and  mouth,  coordination,  and  reflex 
response  are  evaluated.  Some  of  the 
evaluation  is  quite  similar  to  field 
sobriety  tests  conducted  by  local  law 
enforcement  agencies.  Physical  well- 
being  is  revievv'=d  through  a  complete 
evaluation  of  vital  signs,  including  blaod 
pressure,  temperature,  pulse,  respiration, 
and  heart  rate.  A  medical  history  survey 
is  also  conducted  to  determine  the 
current  medical  status  of  the  employee. 
Psychological  well-being  is  determined 
through  a  queslion-and-answer  session 
evaluating  mental  awareness, 
depression,  paranoia,  self-esteem, 
anxiety  and  job  stress,  abnormal 
personality  traits,  and  major  life 
changes. 

There  have  nut  been  sufficient  data 
collected  by  the  licensee  to  establish  the 
effectiveness  of  the  medical  screening 
approach.  There  has  been  a  relatively 
low  rate  of  testing  and.  of  those  few 
actually  submitting  unne  specimens  for 
testing,  less  than  one  half  tested 
positive. 

It  would  seem  that  a  strong  behavioral 
observation  program  with  highly  trained 
and  proficient  supervisors  would  have 
advantages  over  infrequent  medical 
screening  because  the  supervisor  would 
have  opportunities  to  observe  more 
people  more  frequently.  It  would  appear 
that  the  medical  screening  alternative 
would  be  less  effective  than  random 
testing  at  detecting  and  deterring 
occasional  use  of  drugs- 

Medical  screening  does  not  appear  to 
be  a  currently  viable  alternative  lo 
random  testing, 


G  Employee  Assistance  Programs 

A  preliminary  review  of  the  literature 
pertaining  to  Employee  Assistance 
Programs  (ElAPs)  indicates  that  EAPs 
can  play  a  significant  role  in  assuring 
that  persons  with  unescorted  access  to 
nuclear  power  plants  are  fit  to  perform 
their  duties.  The  major  advantages  of 
the  EAP  approach  is  that  the  EAP  can 
respond  to  a  broad  spectrum  of  fitness- 
for-duty  problems,  such  as  psychological 
stress,  that  cannot  be  addressed  in  a 
random  drug  testing  program  alone. 
There  are  several  disadvantages  to  this 
approach,  however,  that  suggest  that  the 
NRC  may  now  want  to  reiy  on  EAPs 
alone  to  assure  a  workplace  free  of  the 
effects  of  alcohol  and  drugs. 

R\Ps  have  been  defined  as  "systems 
lo  provide  professional  care  to 
employees  whose  job  performance  is  or 
may  be  adversely  affected  by 
alcoholism,  drug  dependence,  emotional 
problems,  family  difficulties,  legal 
issues,  eating  disorders,  and  similar 
personal  problems  that  not  only  threaten 
the  employee's  effectiveness  on  the  job 
but  also  lend  to  trigger  a  whole  range  of 
health  problems'"  (Blair,  1985).  Thus,  the 
E.\P  alternative  is  relevant  of  the  entire 
fringe  of  fitness-for-duty  problems. 

The  EAP  literature  describes  several 
program  elements  necessary  to  \he 
successful  resolution  of  employee 
personal  problems  (McGaffey.  1978; 
Sonnenstuhl  &  ODonnell.  19b6;  Foole  & 
Erfurt.  1981;  Phillips  &  Older,  1981; 
Roman.  1981:  Bierman.  1982:  Walsh. 
1982:  Gam.  Sauser.  Evans.  &  Lair.  1983: 
Wnch.  1988).  The  "ideal"  E.AP  has  been 
described  as  including: 

•  Management  support  for  the  ElAP  in 
the  form  of  a  written  policy  statement 
describing  the  program  and  explicit 
written  procedures  for  implementing  the 
program. 

•  Support  for  the  EAP  and 
cooperation  from  employee  unions, 

•  Clearly  defined  )ob  performance 
sTrindards. 

•  Well-tramed  supervisory  staff  and 
knowledge  of  the  EAP  among 
employees. 

•  A  recognition  by  management  that 
performance  problems  can  result  from 
many  different  causes, 

•  Program  staff  who  provide  problem 
diagnoses,  appropriate  referrals. 
treatment  coordination,  and  foUowup. 

•  Comprehensive  treatment 
resources. 

•  Health  insurance  coverage  that  Is 
compatible  with  the  EAP  or  company 
provided  treatment  funds. 

•  A  program  evaluation  process, 

•  An  adequate  budget. 
Employees  typically  gain  access  lo 

EAP  services  through  two  routes,  self- 


referrals  and  suptTVisory  referrals. 
When  the  employee  self-refers,  he  or  she 
may  contact  the  EAP  counselor  drreclty 
or  seek  assistanc*  from  a  snpervisor  to 
make  the  contact.  The  EAP  counselor 
then  meets  with  the  employee  to  assess 
the  nature  of  the  problem  and  lo 
determine  what  resources  are  needed  to 
resolve  it.  The  counselor  may  provide 
the  required  assistance  in  some  cases, 
but  more  frequently  will  refer  the 
employee  to  existing  resources  in  the 
community.  The  EAP  cuunselur 
maintains  contact  with  the  employee 
dunng  the  problem  resolution  phase  and 
often  acts  as  a  coordinator  l>etween  the 
employee  and  his  or  her  supervisor 
while  the  employee  receives  inpatient 
treatment  and  when  the  employee 
returns  (o  work. 

As  discussed  previously  under  the 
Behavioral  Observation  Program, 
supervisory  referrals  typically  occur 
when  a  job  performance  problem 
becomes  apparent.  The  EAP  counselor  is 
responsible  for  diagnosing  the  root 
cause  of  the  problem  and  for  referring 
the  employee  to  appropriate  resources 
{the  same  procedure  is  followed  when 
an  employee  self-refers  to  the  pntgram). 
If  the  employee's  job  performance  does 
not  improve,  then  disciplinary  action  is 
taken. 

Although  the  literature  sufjEgesii}  that 
an  EAP  can  serve  as  a  valuable  tool  in 
assuring  that  employees  in  the  nuclear 
industry  are  fit  for  duly,  the  primary 
benefit  of  an  FAP  hes  in  the  potential  it 
represents  for  assisting  employees  lo 
overcome  personal  problems  that  are 
not  alcohol  or  drug  related  but  that  may 
interfere  with  job  performance.  For 
example,  the  psychological  stress 
associated  with  mantal  or  financial 
difficulties  can  impair  performance  of 
job  responsibilities  but  will  obviously 
not  be  detected  with  drug  testing. 

The  EAP  staff  is  typically  responsible 
for  conducting  employee  awareness 
training,  and  for  training  supervisors  la 
behflvnoral  observation  techniques. 
There  are  regarded  by  the  NRC  staff  as 
important  elements  of  an  effective 
program. 

The  EAP  literature  typicaily  discusses 
program  effectivwieas  in  terms  of  the 
benefits  acxrued  from  program 
implementation  compared  to  the  costs  of 
the  program.  A  number  of  studies  have 
documented  tienefits  along  several 
dimensions.  These  dimensions  include 
reduced  employee  turnover  (Gam, 
Sauser.  Evans  and  Lair.  1981),  reduced 
training  and  employee  replacement 
costs  (Starr  ft  Byram,  1985)  reduced 
employee  uttlizalion  of  insurance 
benefits  (Foote.  Erfurt  Strauchy.  & 
Gaz7.ardo.  1978).  reduced  costs 
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associated  with  incidental  absence 
iGaela.  Lynn.  A  Grey.  19B2|.  and 
reduced  disabibty  payments  (Shore. 
1984).  Although  the  NRC  cannot  be 
pnmarily  concerned  with  these  cost 
savings  lo  the  industnr'.  these  data 
suggest  that  implementation  of  un  EAP 
can  have  significant  positive  effects  on 
employee  availability  and  so  may 
improve  plant  safety  indirectly  by 
contributing  to  adequate  staffing. 

Of  greater  relevance  lo  the  NRC's 
concern  with  public  safety  are  data 
pertaimng  to  reductions  in  on-the-job 
accidents.  Rowland  Austin  of  General 
Motors  reports.  'We  have  found  that 
those  who  participate  in  the  employee 
assistance  program,  as  a  group,  reduce 
their  on-the-)ob  accidents  upward  of  50 
percent"  (1983).  A  study  done  by  the 
Firestone  Tire  and  Rubber  Company 
found  drug  users  almost  four  tunes  as 
likely  to  be  invoved  m  plant  accidents 
(cited  in  Journal  of  Anwrican  Insurance. 
1984-85):  AT&T  found  that  of  110 
parliapants  in  E/\P.  26  had  been 
involved  in  accidents  in  the  2  years 
before  participation  and  only  5  were 
involved  in  accidents  after  ptirticipatjon 
(Gaeta.  1982)  The  L'S.  Pustul  Service 
also  reports  that  the  rale  of  on-the-job 
accidents  has  been  significantly  reduced 
smce  implementation  of  their  EAP 
(Business  Insurance,  1983).  To  the  extent 
that  accidents  in  the  nuclear  industry 
are  related  to  impaired  employee 
performance,  the  existence  and  use  of 
an  EAP  by  troubled  employees  may 
directly  improve  the  safely  of  plant 
npe  rations. 

Data  are  not  currently  available  that 
directly  assess  the  effectiveness  of 
EAP's  in  reducing  dnig  abuse  with 
objective  measures,  Therefore,  the 
relative  effectiveness  of  EAFs  and 
random  drug  screening  programs  on 
direct  measures  of  drug  use  cannot  be 
compared. 

There  are  several  disadvantages  in 
relying  on  the  EAP  approach  alone  to 
assure  that  employees  in  the  nuclear 
industry  are  fit  for  duty.  The  primQr>' 
disadvantage  of  the  EAP  approach  alone 
is  its  reliance  on  supervisors'  behavioral 
observdiinn  skills  to  identify  persons 
unfit  for  duty  and  on  their  willingness  to 
confront  troubled  employees.  (See 
related  discussion  on  Behavioral 
Obersnrvation  Programs  ) 

There  are  two  additional 
disadvantages  of  the  E/\P  approach 
used  alone  First,  the  deterrent  effect 
thought  to  result  from  random  dnig 
screening  will  be  absent,  although  fear 
of  supervisory  detection  in  some  cases 
may  serve  a  similar  deterrent  function. 
Second,  an  EAP  without  random  follow- 
up  drug  testing  lacks  any  objective 
means  of  ensuring  thai  employees  who 


have  entered  treatment  for  drug  or 
alcohol  abuse  problems  ha\  e  been 
rehabilitated  and  can  be  considered 
reliable. 

While  there  arc  drawbacks  on  the 
EAP  approach  alone,  the  merits  suggest 
that  E.-XPs  would  perform  a  vital  role  in 
assuring  fitness  for  duty  in  the  nuclear 
industry,  .^n  EAP's  ability  to  address 
potential  employee  impairment  caused 
by  problems  that  are  not  alcohol  or  drug 
related  justifies  careful  consideration.  It 
is  also  apparent  thai  an  EAP  can  play  a 
significant  function  in  detecting 
substance  abuse  problems  that  may 
otherwise  continue  undetected  through  a 
drug  testing  program,  as  the  EAP-trained 
supen-isor  can  have  frequent 
opporlunitv'  to  identify  on-the-job 
impairment  and  a  diminishing  job 
performance. 

H.  Access  Authorization  Program 

The  NRC  is  considenng  promulgation 
of  an  access  authorization  program  to 
govern  the  grantmg  of  unescorted  access 
lo  employees  in  nuclear  power  plants. 
The  proposed  program,  contained  in  a 
policy  statement  issued  for  public 
comment  on  March  9.  1988  (53  FR  7534). 
would  require  background 
investigations,  psychological 
assessments  (i.e..  testing  and 
interviews),  and  an  ongoing  behavioral 
observation  program  for  employees  with 
unescorted  access.  The  behavioral 
observation  program  that  would  be 
implemented,  should  the  proposed 
policy  statement  become  effective,  is  the 
same  behavioral  observation  program 
that  would  be  implemented  in 
accordance  with  this  proposed  fitness- 
for-duty  rule.  The  requirement  in  this 
proposed  rule  for  licensees  to  conduct  a 
suitable  inquiry  to  determine  if  a  person 
has  a  history  of  fitness-for-duty 
problems  is  compatible  with  the 
background  investigation  that  would  be 
conducted  under  the  access 
aulhonzation  program. 

The  program  under  consideration 
would  expect  the  licensee  to  determine 
whether  the  individual  considered  is  not 
only  reliable  iie..  fil  for  duty)  but  also 
can  be  trusted  with  access  to  nuclear 
facilities.  There  are  a  number  of 
advantages  as  well  as  disadvantages  to 
this  approach  when  compared  lo 
implementing  a  random  drug  testing 
program. 

The  unique  benefit  provided  by  ifae 
access  authonzation  program  is  that  the 
background  investigations  and 
psychological  assessments  are  intended 
to  detect  an  individual  with  a  history  of. 
or  potential  for.  drug  or  alcohol  abuse  or 
other  problems  that  might  make  him  or 
her  unfit  for  duty  before  the  person  is 
granted  unescorted  access. 


The  background  investigations  and 
psychological  assessments,  of  course,  do 
not  deler  dnig  abuse  and  would  not 
detect  individuals  who  dpvelop 
substance  abuse  problems  after  they 
have  been  granted  accrss  The 
hehavioral  observation  component  of 
the  proposed  program  is  designed  to 
improve  the  probability  that  unreliable 
and  untrustworthy  persons  are  dpterlc-d 

Background  investigations, 
psychological  assessments,  and 
behavioral  observation  programs, 
although  sometimes  controversial  in 
terms  of  effectiveness,  are  well  accepted 
for  sensitive  positions  in  various 
industries  and  types  of  government 
service-  "Hie  disadvantages  of  sole 
reliance  on  the  access  authorization 
approach,  however,  include  a  relatively 
weak  deterrent  to  drug  abuse  in 
comparison  to  that  provided  by  random 
drug  testing,  and  a  lack  of  any 
preemployment  drug  testing  or  ongoing 
objective  assessment  of  drug  use. 

I.  Workplace  Security  Measures 

This  approach  to  assuring  that 
employees  writh  unescorted  access  are 
fit  for  duty  includes  such  techniques  as 
searches  of  the  workplace.  The 
advantage  of  this  approach  over  random 
drug  leatmg  is  that  employees  are  likely 
to  be  deterred  from  possessing  or  selling 
illegal  drugs  onsite  to  a  greater  degree 
than  with  random  drug  testing,  because 
these  security  measures  directly  delect 
possession  while  random  drug  testing 
only  assesses  recent  use.  The 
disadvantages  arc  that  it  cannot 
establish  use  of  drugs,  and  it  cannot 
address  other  types  of  fitness  for  duty 
concerns.  Therefore,  workplace  security 
measures,  although  important  elements 
lo  an  effective  program,  should  not  be 
considered  an  adequate  substitute  for 
random  drug  testing 

I.  Employee  Awareness  and  Education 

Programs 

Any  fitness -for- duty  program  based 
solely  on  employee  awareness  and 
education  about  the  deleterious  effects 

of  drug  abuse  is  likely  to  be  incffeclive. 
Behavior  is  notoriously  resistant  to 
change  en  the  basis  of  knowledge  alone. 
Consequently,  this  approach  is  not  hkely 
to  provide  a  powerful  deterrent  to  drug 
ubuse,  As  an  adjunct  to  other  Rtness- 
for-duty  approaches,  however,  employee 
awareness  and  education  can  contribute 
to  a  drug-free  workplace. 

An  employee  awartness  and 
education  program  is  a  necessary 
component  of  drug  testing  and  employee 
assistance  programs  fEAPs).  Employees 
must  be  informed  about  the  rationale  for 
drug  testing  and  about  procedures  for 
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making  referrals  to  the  EAP.  Employee 
awareness  and  education  also  provide 
further  evidence  of  the  seriousness  with 
which  management  views  fitness-for- 
duty  issues. 

In  addition  to  these  benefits,  an 
employee  awareness  and  education 
program  can  be  developed  lo  make  use 
of  the  troubled  employee's  co-workers 
to  detect  potential  fitness-for-duty 
problems  With  training  in  behavioral 
observation,  co-workers  may  be  able  to 
spot  unusual  behavior  even  before  the 
employee  s  supervisor  notices  it.  In 
addition,  co-workers  may  hear  of  drug 
use.  alcohol  abuse,  or  other  employee 
problems  that  would  not  be  detected  by 
the  super\'i3or  until  the  problem  had 
become  so  severe  that  public  health  and 
safety  had  been  jeopardized.  Although 
co-workers  may  be  reluctant  to  report 
unusual  behavior  or  potentially 
damaging  information  m  a  public 
manner,  the  availability  of  a 
confidential  hotline  can  encourage  them 
to  report  and  provide  management  with 
an  opportunity  to  investigate  the 
problem-  Knowing  that  his  or  her  co- 
workers are  trained  to  identify  aberrant 
behavior  also  may  serve  to  deter  an 
employee  from  substance  abuse. 

IV.  Rale  of  Random  Tests 

The  purpose  of  random 
(unannounced)  testing  is  to  provide 
reasonable  assurance  that  employees 
are  fit  for  duty  by  identifying  current 
drug  users  and  by  deterring  drug  users 
from  further  use  or  potential  users  from 
initial  use.  The  frequency  with  which  an 
individual  is  tested  is  relevant  to  both 
the  identification  and  deterrence  goats 
of  the  dnjg  testing  program.  Generally, 
the  more  frequent  the  testing,  the  greater 
the  deterrent  effect  and  the  better  the 
detection  capabilities.  However,  very 
frequent  testing  may  result  in 
unacceptable  economic  or  social  coats. 
Although  there  is  no  research  upon 
which  the  testing  frequency  may  be 
based,  it  seems  reasonable  to  assume 
that: 

•  Any  form  of  u/ionnouncec/ testing 
would  provide  some  level  of  deterrence. 

•  There  would  be  little  deterrent  if  the 
testing  dates  were  predictable  and  the 
drug  user  knew  he  was  not  immediately 
susceptible  to  another  test. 

•  Testing  each  day  would  provide 
more  of  a  deterrent  than  testing  once 
each  week  or  month,  especially  if  the 
daily  activity  was  highly  visible. 

•  Deterrence  is  related  to  either  the 
actual  or  perceived  probability  of 
detection. 

•  The  actual  probability  of  detection 
13  related  to  the  type  of  drug.  dose. 
frequency  of  use.  rate  of  metabolism  and 


excretion  from  the  body,  and  the 
frequency  of  testing. 

•  The  perceived  probability  of 
detection  is  related  to  the  frequency  of 
testing,  the  "publicity"  given  positive 
findings  and  sanctions  imposed,  and  the 
abuser's  knowledge  of  the  rate  of 
metabolism  and  actual  probability  of 
detection. 

For  example,  the  probability  of 
detecting  the  use  of  marijuana,  since  it  is 
metabolized  slowly,  is  much  greater 
than  for  alcohol,  which  is  excreted  in  a 
matter  of  hours.  Chronic  users  of 
marijuana  would  probably  have  the 
greatest  probability  of  detection. 

An  individual  ingesting  a  "typical" 
dose  *  of  marijuana  (e.g..  one  cigarette] 
once  each  month  would  have  a 
probability  of  detection  of  about  six 
percent  if  the  workforce  were  randomly 
tested  using  a  cutoff  level  of  100  ng/ml 
at  a  rate  equal  to  100  percent  during  the 
year.  By  selecting  persons  for  testing 
daily  at  that  rate,  approximately  63 
percent  of  the  workforce  actually  would 
be  tested.  Lowering  that  cutoff  level  lo 
20  ng/ml  would  increase  the  probability 
of  detection  to  about  22  percent.  More 
chronic  or  heavier  use  (i.e..  once  each 
week  or  2  or  3  cigarettes  each  month) 
would  raise  the  probability  of  detection 
to  near  63  percent.  If  the  workforce  were 
randomly  tested  using  a  cutoff  level  of 
100  ng/ml  at  a  rate  equal  to  75  percent 
during  the  year,  the  probabilities  of 
detection  would  be  about  2  percent  for 
monthly  use  and  50  percent  for  chronic 
use  If  the  rate  of  random  testing  were 
equal  to  1Z5  percent  of  the  workforce, 
the  probabilities  of  detection  would  be 
about  9  percent  and  72  percent 
respectively. 

An  individual  ingesting  a  "typical" 
dose  of  cocaine,  i.e..  50-100  mg.  once 
each  week  would  have  a  probability  of 
detection  of  about  13-15  percent  if  the 
workforce  were  randomly  tested  at  a 
rate  equal  to  100  percent  during  the 
year.  If  the  workforce  were  randomly 
tested  during  the  year  at  a  rate  equal  to 
75  percent,  the  probability  of  detection 
for  weekly  use  of  cocaine  would  be 
about  7  percent.  If  the  workforce  were 
randomly  tested  at  a  rate  equal  to  125 
percent,  the  probability  of  detection 
would  be  about  18-23  percent. 

With  less  frequent  testing  (e.g..  10  to 
20  percent  of  workforce  each  year)  the 
probability  of  detection  for  an  individual 
becomes  unacceptably  small  even  for 
relatively  frequent  use.  It  should  be 
noted  that  those  utilities  currently  using 
random  testing  report  between  one  and 
two  percent  positives  associated  with 


*  Stnce  there  ire  ao  quality  controli  In  the  drug 
culiun.  the  quaolily  and  purtty  of  dotaa  vary 
considerably. 


various  rates  of  testing  of  the  workforce 
The  DOT  proposed  anti-drug  program 
proposes  that  each  employer  annually 
test,  randomly  125  percent  of  all  airline 
employees  involved  in  flight  operations 
and  maintenance  (53  FR  B36fi). 

At  the  upper  end  of  the  scale,  the 
individual  U.S.  Navy  commands 
typically  test  randomly  at  a  rate  of  20  to 
25  percent  each  month  (approximately 
300  percent  per  year).  The  evidence  from 
the  military  experience  shows  that  there 
is  an  increasing  deterrent  effect  from 
increasing  the  frequency  of  testing 
(Stotoff.  1985).  Increasing  the  rate  lo  as 
high  as  700  percent  of  the  workforce 
continues  to  show  increasing  deterrence. 
However,  most  of  the  deterrent  effect  is 
realized  below  300  percent.  The  nuclear 
workforce  may  have  different 
characteristics  than  the  military 
workforce.  The  same  factors  that  bear 
on  favorable  rehabilitialion  outcomes, 
discussed  in  Section  VIU.C.  may  also 
lead  to  deterrence  at  lower  testing  rates. 

In  addition  to  the  need  to  conduct 
random  tests  at  a  rate  that  will  provide 
both  suitable  deterrence  and  detection. 
the  Commission  desires  to  use  a 
sampling  strategy  that  assures  that  a 
high  percentage  of  the  population  is 
tested  once  per  year,  and  that  a  low 
percentage  of  individuals  is  tested  more 
than  once  each  year. 

The  selection  of  a  sampling  strategy  is 
guided  by  several  objectives.  The  two 
primary  objectives,  deterrence  and 
detection,  have  been  discussed  above. 
An  effective  testing  strategy  must  assure 
that  all  workers  subject  to  the  rule  are 
continuously  subject  to  testing  at  a  rate 
suitable  for  deterrence-  The  strategy 
should  not  be  overly  burdensome  (o 
either  the  licensee  or  the  employee.  The 
strategy  should  be  cost  effective  and 
easy  to  administer.  Specific  Individuals 
should  not  be  tested  overly  frequently 
(unless  they  have  had  a  conHrmed 
positive  test).  The  strategy  should  be 
nondiscriminatory;  it  should  be 
administered  fairly  across  all 
individuals  and  categories  of  individuals 
to  minimize  negative  effects  on 
employee  morale-  While  it  can  be 
demonstrated  that  different  categories 
of  workers  may  be  more  inclined  to  drug 
abuse  (e.g..  males  versus  females, 
younger  versus  older,  contractor 
personnel  versus  utility  employees), 
considerations  of  perceived  fairness 
suggest  that  alt  categories  of  workers  be 
tested  at  the  same  rate. 

In  selecting  from  among  the  various 
strategies,  however,  some  compromise 
among  the  various  objectives  will  be 
necessary.  For  example,  decreasing  the 
testing  rale  relieves  some  of  the  burden 
on  the  licensee  and  the  Individual 
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worker  However,  decreasing  the  rate 
too  far  jeopardizes  the  deterrent  and 
detection  objectives  of  the  pmgram. 

A  strategy  that  combines  a  high 
testing  rale  for  workers  not  yet  tested  in 
a  given  calendar  period,  with  a  relaxed 
testing  rate  for  already  tested  workers 
[those  with  negative  test  results), 
provides  for  a  reasonable  balance 
among  the  program  objectives.  Several 
alternative  models  were  considered. 

■  A  model  that  tested  at  a  flat  rate  of 
100.  125, 150.  200  and  300  percent  of  the 
population  for  the  year  (see  Table  1)- 


•  A  model  that  tested  at  the  rate  of 
(e.g.)  100  percent  per  year  of  the 
population  for  the  fu^i  period  and 
conlinued  at  this  rate  o(  testmg  for 
subsequent  penods  for  those  not  yet 
tested.  However,  the  rate  of  testing  of 
the  already  Ipsled  population  was 
reduced  to  a  lower  rate  during 
subsequent  periods  of  the  testing  year. 
Variations  of  the  model  were  considered 
using: 
— Monthly,  quarterly,  and  semi-annual 

periods  for  adjusting  the  tested 

population. 


— Testing  rates  for  the  untested 

population  of  100,  125.  and  200  percent 
per  year  of  the  total  population. 
— Testing  rates  for  the  actual  tested 
population  of  10  and  30  percent  per 
year.  (See  Table  2  for  these 
variations.) 

in  Tables  1  and  2.  estimates  were 
based  on  an  assumption  of  1.000 
workers  in  the  population  subject  lo 
testing.  Estimates  based  on  larger 
populations  and  populations  as  low  as 
200  workers  would  generate  figures 
essentially  equivalent  to  those  shown  in 
the  tables. 
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An  evaluation  of  the  alternatives 
indicated  that  strategies  can  l>e 
developed  that  achieve  an  acceptable 
balance  among  the  program  objectives. 
For  example.  Case  9  in  Table  2  would 
have  the  following  characienstios  and 
advantages: 

•  Test  at  a  rale  equal  to  100  percent/ 
year  for  the  first  month.  (For  a 
population  of  1.000.  about  63  tests) 

•  For  the  part  of  the  population  that 
remains  untested  at  the  end  of  a  month, 
test  at  a  rate  equal  to  100  percent/year 
of  the  entire  population  (That  is. 
continue  a  I  83  tests  per  month  on  the 
successivf  ly  reduced  untested 
population.) 

•  For  the  part  of  the  populdtion  that 
has  been  tt;sted  prior  to  the  start  of  a 
given  month,  test  at  a  rale  equal  to  30 
perf:ent  per  year  {2  W  percent  per 


month)  of  the  already  tested  population. 
(For  a  total  population  of  1,000,  this 
would  mean  2  additional  tests  in  the 
second  month  increasing  to  about  20 
additional  tests  in  the  12Ih  month  for  the 
previously  tested  population)  A  testing 
rale  of  30  percent  per  year  for 
individuals  already  tested  at  a  rate  of 
100  percent  or  more  would  provide  a 
modest  level  of  detection  and  deterrence 
while  relieving  some  of  the  burden  from 
the  individuals  who  have  been  tested 
and  found  free  of  drugs  at  the  lime  of  the 
test.  However,  it  should  be  noted  that 
the  deterrent  effect  potentially  will  be 
reduced  for  the  tested  population.  A 
testing  rale  of  10  percent  per  year  was 
judged  80  low  that  a  deterrent  effect 
was  questionable. 

This  strategy  results  m  only  a  few 
more  total  tests  than  testing  at  a  flat,  100 


percent  rate,  and  substantially  ino-easts 
the  percent  of  the  workforce  sampled 
during  the  year  (from  about  63  percent 
to  about  91  percent).  Further,  the  amount 
of  retcsting  done  on  particular 
individuals  ia  not  excessive,  given  tht- 
need  to  retain  some  deterrent  effect. 
even  for  the  already  tested  population. 
While  Case  9  of  Table  2  achieved  an 
acceptable  balance  among  the  program 
objectives,  it  may  not  be  the  oniy 
method  which  does.  To  allow  a 
reasonable  amount  of  flexibility  in 
program  inplementalion,  the 
Commission  proposes,  as  one 
ajtemative,  lo  slate  performance  based 
objectives  rather  than  a  specific 
methodology  in  the  rule.  Alternative  A 
of  the  rule  as  proposed  would  require 
random  tests  to  be  admmistered  in  a 
way  that  at  least  90  percent  of  the 
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individuals  withm  the  scope  of  the  rule 
are  tested  each  year,  that  testinj;  is 
performed  through  the  year  and  that 
testing  rates  for  individuals  already 
tested  with  negative  results  not  be  lower 
then  30  percent  per  year  (2Vi  percent  per 
month)  for  the  remainder  of  the  testing 
year  Alternative  B  of  the  proposed  rule 
would  require  random  tests  to  be 
administered  at  an  annual  rate 
equivalent  to  30  percent  of  the 
population  subject  to  such  testing. 

Other  approaches  were  also 
considered  incliiding: 

•  Occasional,  unannounced,  mass 
testing. 

•  Testing  as  a  part  of  the  annual 
medical  exam. 

•  Testing  "windows"  of  a  few  months 
duration  associated  with  an  annual 
event,  such  as  a  birthday 

However,  these  approaches  were 
considered  to  provide  too  little 
assurance  that  testing  would  be  truly 
random,  and  individuals  would  not  be 
subject  to  testing  through  the  calendar 
year. 

V  Cutoff  Levels 

The  selection  of  cutoff  levels  for 
declaring  the  results  of  a  drug  test  to  be 
"positive"  and  to  lake  some  personnel 
action  is  as  much  an  issue  of  policy  as 
science.  Whereas  the  technologies  of  the 
test  may  permit  very  low  cutoff  levels 
under  ideal  situations,  a  cutoff  level  set 
shghtly  higher  than  the  lowest  that  is 
technically  feasible  provides  generally 
adequate  sensitivity  to  identify  abusers 
while  providing  a  sufficient  buffer  to 
withstand  challenges, 

Prior  to  implementing  a  program  to 
test  unne  for  drugs  of  abuse,  it  is 
important  to  understand  what 
information  unne  tests  provide  and  how 
the  results  can  be  interpreted.  Simply 
stated,  urine  test  results  provide 
information  about  the  concentration  of 
particular  substances  in  the  urine.  The 
concentration  of  a  drug  or  drug 
metabolite  in  the  urine  does  not  provide 
much  information  about 
pharmacologically  active  drugs  in  a 
person's  system,  nor  does  it  provide 
information  about  impairment  (Hawks, 
1982).  The  concentration  of  a  drug  or 
drug  metabolite  in  the  urine  is 
influenced  by  several  factors:  these 
include  the  dose  of  the  drug  taken,  the 
route  of  administration,  frequency  of 
use.  and  the  lime  lapse  from  drug  use  to 
urine  collection  (Manno.  1986.  Hawks  & 
Chiang.  1986).  The  concentration  is  also 
influenced  by  several  factors  unrelated 
to  drug  use  such  as  amount  of  liquid 
recently  consumed,  time  since  previous 
void,  time  of  day  (urine  is  more 
concentrated  in  the  morning  than  later 
in  the  day),  and  recent  dehydrating 


exercise.  Hence,  a  positive  confirmed 
test  result  indicates  only  that  an 
individual  has  recently  ingested  the 
drug  A  positive  result  does  not  provide 
information  about  frequency  of  drug  use. 
pattern  of  use.  drug  dependence, 
legitimacy  of  use,  or  whether  the  person 
was  impaired  when  the  unne  sdmple 
was  collected  (Mdnno.  1986).  Similarly, 
a  negative  test  result  only  means  that  a 
persons  urine  sample  did  not  have  the 
drug  or  drug  metabolite  in  sufficient 
concentration  to  give  positive  results 
{Manno.  1986).  It  does  not  necessarily 
provide  information  about  whether  or 
not  the  mdividual  has  ever  used  the  drug 
or  whether  someone  currently  uses  the 
drug  infrequently  (Hdwks.  1986). 

Because  of  the  numerous  factors  that 
influence  both  the  concentration  of  a 
drug  or  drug  metabolite  in  the  unne  and 
the  levels  of  impairment  expenenced  by 
individuals  at  vunous  concentrations 
(see  previous  discussion  under  section  I, 
Impairment  and  reliability),  it  is  not 
possible  within  the  current  state  of  the 
art  to  set  cutoff  levels  thai  relate  to  a 
precise  measurement  of  performance 
impairment.  Research  has  been  initiated 
and  sometime  in  the  future  it  may  be 
possible  to  address  determination  of 
impairment  based  on  serum  analyses. 

In  determining  the  cutoff  levels 
specified  in  the  proposed  rule.  The  NRC 
considered  what  levels  of  the  drug 
would  probably  be  found  several  days 
after  use  and  the  senaitiviliea  of  the 
various  analytical  methods  available- 
Fur  example,  the  longest  time  reported 
(actual  limes  are  shorter)  that  a  "heavy" 
user  of  marijuana  would  display 
detectable  quantities  at  a  cutoff  level  of 
100  ng/ml  would  be  2  weeks;  should  the 
cutoff  level  be  lowered  to  20  ng/ml.  the 
"detection  time"  would  be  increased  to 
4  weeks,  significantly  increasing  the 
probability  of  detection  and  deterrence. 
For  an  occasional  user  of  marijuana,  the 
longest  detection  time  at  a  cutoff  level  of 
100  ng/ml  would  be  3  days:  lowering  the 
cutoff  level  to  20  ng/ml  would  extend 
the  detection  time  to  10  days.  Fur 
cocaine,  a  typical  dose  of  50-100  mg 
would  be  detectable  for  37-45  hours  at  a 
cutoff  level  of  300  ng/ml.  Heavy  or 
occasional  use  would  not  result  in 
significant  differences  in  detection 
periods. 

The  NRC  also  considered  the  cutoff 
levels  established  by  the  Departments  of 
Health  and  Human  Services  (HHS), 
Defense  (DOD).  and  Transportation 
(DOT).  The  N'RC  has  concluded  that  the 
cutoff  levels  described  in  the 
"Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs" 
issued  by  HHS  on  April  U.  1988  (53  FR 
11970)  should  be  adopted.  Some 
authorities  believe  that  lower  cutoff 


levels  for  initial  screening  tests  of 
marijuana  are  appropriate,  as  discussed 
below.  The  Commission  has  decided  not 
to  take  exception  to  the  cutoff  level  for 
initial  screening  tests  of  marijuana  for 
the  sake  of  consistency  with  the  federal 
guidelines.  The  Commission  invites 
comments  on  this  matter. 

The  Commission  understands  that  all 
of  the  test  levels  set  by  tff<S  are  subject 
to  change  as  warranted  by  advances  In 
technology  or  other  conditions.  Any 
changes  to  the  HHS  Guidelines 
subsequent  to  final  .NRC  rulemaking  of 
fitness-for  duty  programs  will  be 
considered  an  appropriate  rulemaking 
taken  to  amend  the  NRC  rules.  It  should 
be  clearly  understood  that  the 
Commission  regards  the  HHS 
Guidelines  as  minimum  standards. 
Licensees,  at  their  discretion,  may 
implement  programs  with  more  stringent 
standards  [e.g.,  lower  cutoff  levels). 

Considerations  relating  to  the  cutoff 
levels  for  each  drug  are  discussed 
below. 

A.  Marijuana  Metabolites 

An  issue  frequently  raised  when 
testing  for  marijuana  metabolites  is  that 
a  true  positive  test  may  result  from 
passive  Inhalatioa  The  cutoff  level  of 
100  ng/ml  for  initial  screening  tests  was 
set  by  HHS  to  ensure  that  tests  would 
not  result  in  positives  due  to  passive 
inhalation.  It  should  be  noted  that  there 
is  some  disagreement  on  the  level  at 
which  passive  inhalation  Is  a  problem. 
While  some  authorities  believe  that  a 
cutoff  level  of  209  ng/ml  may  be  a 
problem,  others  believe  that  a  cutoff 
level  of  5  ng/ml  would  not  encounter 
significant  passive  mhalation  problems. 
Recent  studies  indicate  that  only  under 
the  most  extreme  conditions  (prolonged 
exposure  to  high  concentrations  of 
marijuana  smoke)  would  passive 
inhalation  lead  to  a  positive  result  at  20 
ng/ml  iCone.  E.|..  et  al .  1987). 

Assay  reliability  al  20  ng/ml  has  been 
raised  as  another  potential  problem.  The 
early  Enzyme  Multiplied  Immunoassay 
Technique  (EMIT')  tests  were  capable  of 
detect  ng  50  ng/ml  of  mariiunna 
metabolites  in  urine  with  95  percent 
confidence  (Peat.  Finkle.  and  Deyman. 
1982).  Improvements  have  been  made  in 
the  EMFP  test,  however,  and  a  number 
of  clinical  studies  indicate  that  false 
positives  are  no  longer  a  problem  at  20 
ng/ml  level  (McBumey.  Bobbie,  and 
Sepp,  1986).  In  fact,  some  studies  show 
an  unnecessarily  high  level  of  false 
negatives  when  higher  cutoff  levels  are 
used  (ICogan.  Razi.  Pierson.  and  Wilson, 
1986). 
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B.  Cocaine  Metabolites 

The  initial  and  confirmatory  cutoff 
levels  as  set  forth  by  HHS  (300  ng/ml 
initial:  150  ng/ml  confirmatory)  are 
sufficiently  low  due  to  delect  regular 
users  who  would  test  at  a  much  higher 
level,  e.g..  10.000  ng/ml  at  peak 
concentration  for  a  normal  user  of 
cocaine.  The  EMIT  tests  currently  used 
by  most  licensees  will  result  in  a 
positive  for  18-27  hours  after  use 
(Vereby.  1987). 

C.  Opiates 

The  fundamental  problem  vvith  opiate 
testing  is  dietary  consumption  of  legal 
substances  (e.g..  poppy  seeds)  and  the 
use  of  over-the-counter  drugs  that  yield 
true  positives.  Testing  someone  who 
look  some  cough  syrup  or  ate  a  poppy 
seed  roll  prior  to  the  test  could  yield  a 
true  positive  that  was  not  due  to  drug 
use.  For  instance,  a  person  who 
consumed  a  normal  dosage  of  cough 
syrup  prior  to  the  test  could  have 
concentrations  of  10,000  ng/ml  in  their 
urine.  A  person  who  ate  a  moderate 
amount  of  poppy  seeds  could  have 
opiate  concentrations  of  1,700  ng/ml. 

The  cutoff  level  for  initial  screening 
tests  for  total  opiate  metabolites  was  set 
by  HHS  at  300  ng/ml;  with  free 
morphine  set  at  25  ng/ml.  Regular  users 
would  have  much  higher  concentrations. 
For  example,  a  person  who  has  been 
given  morphine  as  medication  would 
have  an  approximate  level  of  4.000  ng/ 
ml:  for  codeine  medication  the  level 
would  be  2,000  ng/ml. 

The  NRC  concluded  that  lower  cutoff 
levels  greatly  increase  the  risk  of  true 
positives  due  to  dietar>'  consumption  of 
an  opiate,  not  necessarily  connected 
with  illicit  drug  use.  Chronic  drug  users 
of  opiates  would  be  likely  to  have  much 
higher  concentrations  in  their  systems, 
e.g..  for  codeine  the  level  would  be 
30.000  ng/ml.  To  provide  further 
protection  against  true  positives  due  to 
dietary  consumption  of  an  opiate,  the 
Commission  is  proposing  that  a  Medical 
Review  Officer  review  and  interpret 
positive  confirmatory  test  results  as 
provided  in  the  HHS  Guidelines. 

D.  Phenc-yclidine  (PCP) 

A  typical  user  would  have 
concentrations  of  500-600  ng/ml.  As 
with  cocaine,  the  HHS  specified  cutoff 
level  of  25  ng/ml  is  sufficiently  low  to 
permit  detection  for  a  few  days.  Many 
licensees  are  currently  conducting  initial 
screening  tests  onsite  using  the  EMIT 
lest  with  a  cuto^  level  of  75  ng/ml  for 
PCP. 


E.  Amphetamines 

The  fundamental  problem  with  cutoff 
level  determinations  for  amphetamines 
Is  the  potential  for  cross-reactivity  and 
true  positives  due  to  over-the-counter 
drugs.  In  light  of  this.  HHS  has  set  the 
cutoff  levels  at  500  ng/ml  for 
confirmatory  tests.  Assay  techniques  are 
sensitive  well  below  this  level.  A  regular 
user  of  amphetamines  would  have 
urinary  concentrations  of  5.000-20,000 
ng/ml. 

F  Alcohol 

Alcohol  is  a  drug  whose  effects  are 
well  known  and  documented,  yet 
different  jurisdictions  have  set  different 
levels  belween  0.05  and  0.10  percent 
alcohol  in  the  blood  at  which  one  is 
considered  legally  impaired.  Studies 
have  shown  that  impairment  depends  on 
many  factors  unique  to  each  individual, 
that  impairment  can  exist  at  0.04  or  0.05 
percent  alcohol  in  the  blood,  and  thai  an 
upper  limit  of  0.05  percent  is  reasonable 
given  the  impairing  effects  of  alcohol. 

The  effects  of  alcohol  may  be  felt 
pnor  to  rt^aching  peak  blood  alcohol 
concentration  [B.A.C)  levels  in  the  body. 
In  one  study,  researchers  found  that  the 
time  to  peak  BAC  was  an  average  of  24 
minutes  later  than  the  time  to  peak 
alcohol  effect  [Radiow  and  Hurst.  1985). 

Performance  decrements  due  to 
alcohol  consumption  can  occur  at 
relatively  low  BAC  levels.  One  study 
which  measured  cognitive  performance 
(divided  attention  and  information 
processing)  at  low  BAC  levels  showed 
evidence  of  impairment  beginning  at 
0.015  percent  BAC  and  increased 
impairment  with  increasing  BAC  levels 
(Moskowitz.  et  al..  19851-  One  interesting 
note  on  this  study  is  that  the  subjects 
were  10  males  averaging  25  years  of  age. 
all  moderate  drinkers.  According  to 
epidemiological  studies  this  group  is 
relatively  resistent  to  the  effects  of 
alcohol;  thus  it  is  anticipated  that 
greater  degrees  of  impairment  at  BAC 
levels  between  0015  and  0.06  percent 
would  typically  exist  for  younger,  older, 
and  less  frequent  drinkers  (Moskowitz, 
etal.,  19651. 

A  review  of  literature  on  physiological 
studies  of  low  B.AC  levels  show  that  the 
amplitude  and  velocity  of  smooth 
pursuit  eye  movements  and  saccadic 
eye  movements  are  reduced  by  alcohol. 
These  changes  are  physioiogicaDy 
significant  at  a  BAC  level  of  0.05  percent 
(Linnoila.  el  el..  1986).  Smooth  eye 
pursuit  and  saccadic  eye  movements 
have  been  shown  to  play  a  significant 
role  in  visual  information  processing 
(Flom.  et  al..  1976). 

In  a  recent  review  of  the  literature  for 
the  aviation  industry  it  was  concluded 


that  significant  impairment  is  generally 
noticed  at  the  0.04  to  0.05  percent  levels 
and  that  expenence  did  not  compensate 
for  performance  degradation  resulting 
from  alcohol  use  The  review  also 
included  studies  of  simulated  aviation 
flight,  which  showed  that  decrements! 
effects  on  performance  occurred  in 
terms  of  aircraft  position  errors  and 
procedural  errors  during  the  approach 
phase  of  landing,  instrument  flight 
involving  standard  maneuvers,  and 
other  work  load  measures  at  all  BAC 
levels  between  0  02  and  0.09  percent 
BAC  (Ross  and  Ross.  1985).  Another 
study  (Clayton,  1980)  reported 
significant  impairment  of  driving  skills 
at  the  0.04  to  0.05  percent  levels,  while  a 
more  recent  study  (Moscowitz.  1985) 
reports  significant  impairment  of 
perception  at  even  lower  levels  of  blood 
alcohol- 

The  FA.A  prohibits  any  person  from 
acting  as  a  crewmember  of  an  aircraft 
while  having  0.04  percent  by  weight  or 
more  alcohol  in  the  blood  (14  CFR  91  11 1 
In  addilion.  the  Council  on  Scientific 
Affairs  of  the  .Amencan  Medical 
Association  has  endorsed  the  0.05 
percent  cutoff  limit  for  driving  (COSA, 
1986).  In  one  recent  analysis  of  the 
deterrent  effects  of  reducing  the  legal 
limits  for  blood  alcohol  from  0.08  to  0.05 
percent,  a  14  percent  reduction  in 
fatalities  associated  with  drinking  and 
driving  was  noted. 

Several  statements  may  be  made 
regarding  the  B.\C  level  of  0.05  percent 
and  consequent  impairment: 

•  BAC  levels  in  general  are  highly 
correlated  with  accident  risk  and  are  a 
major  causal  factor  of  serious  accidents 
(O'Hanlon.  et  al..  1986). 

•  There  is  growing  consensus  Ihat  a 
BAC  level  of  0.05  percent  impairs 
cognitive  and  psychomotor  task 
performance  in  a  variety  of  measurable 
forms. 

•  Performance  decrements  at  low 
BAC  levels  (0.015-0.06  percent)  in  a 
dose-related  manner  have  been 
demonstrated  (cf  Moskowitz.  el  al... 
1985).  BAC  levels  above  0.04  percent  arc- 
associated  with  an  accelerated  risk  of 
causing  accidents  (O'Hanlon,  et  al.. 
1986).  However,  it  may  be  reasonably 
assumed  that  even  lower  BAC  levels 
(0.01-0.05  percent)  potentially  increase 
the  risk  of  accident.  Some  researchers 
have  recommended  thai  a  zero  B.AC 
level  be  established  for  tasks  requiring 
complex  cognitive  and  physical 
performance. 

•  Accident  rates  among  persons  with 
a  BAC  le\  el  of  0.05  percent  are 
significant  as  measured  by  automobile 
accidents,  aviation  accidents,  industry 
sun-'eys,  as  well  as  general  population 
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studies,  expenmental  research,  and 
chnical  studies. 

•  Impairment  of  cognitive  and  task 
performance  at  the  BAG  levei  of  0.05 
percent  and  higher  has  significant 
implications  for  power  plant  safety,  and 
is  thus  a  legitimate  concern  for  fitness- 
for-duty  policy  development. 

While  the  potential  adverse  effects  of 
alcohol  cannot  be  discounted,  based 
upon  industry  commitments  made  to  the 
Commission,  the  VRC  believes  that 
programs  already  established  to  meet 
the  Commission  s  Policy  Statement  (51 
FR  279211  and  the  Edison  Electric 
Institutes  "EEl  Guide  to  Effective  Drug 
and  Alcoho!,'Fitness-for-duty  Policy 
Development.'  adequately  address  this 
maUer  without  prescriptive  NRC 
regulation.  These  programs  include  the 
followmg  attributes  for  copmg  with 
alcohol: 

•  All  licensees  have  policies  which 
prohibit  alcohol  on  company  property 
and,  at  a  minimum,  state  that  use  of 
alcohol  that  adversely  affects  job 
performance  is  not  acceptable.  Violation 
of  the  company's  policy  may  result  in 
disciplinary  action  up  to  and  including 
termination. 

•  All  licensees  have  Employee 
Assistance  Programs  that  include 
treatment  of  alcohol  abuse. 

•  All  supervisors,  and  other  key 
employees,  are  trained  in  behavioral 
observation  techniques,  which  include 
detection  of  symptoms  of  alcohol  abuse. 

•  Testing  for  alcohol  is  included  in 
for-cause  tests.  Cutoff  levels  are  usually 
consistent  with  state  law  regarding 
driving  while  intoxicated.  However,  the 
Commission  invites  comment  on 
whether  the  NRC  should  specify  a  cutoff 
level  for  alcohol. 

•  Licensees  have  identified  and  taken 
action  on  a  number  of  fitness-for-duty 
problems  caused  by  abuse  of  alcohol. 

G  Issues  Regarding  Test  Reliability  at 
Very  Low  Cutoff  Levels 

Although  current  assay  techniques 

can  accurately  teat  for  substance 
presence  at  much  lower  levels  than  set 
by  the  HHS  Guidelines,  there  are  issues 
concerning  lest  reliability  at  very  low 
cutoff  levels,  A  well  publicized  issue  ts 
that  the  presence  of  target  substances 
due  to  the  mgestion  of  legal  substances, 
or  in  the  case  of  marijuana,  passive 
inhalation,  can  be  detected  through  low 
cutoff  levels.  These  alternate  sources  for 
trae  positive  results  are  important  to 
consider  in  setting  legally  defensible 
cutoff  levels. 

In  addition,  there  are  fundamental 
questions  concerning  quality  controls  of 
applied  testing  on  a  massive  scale;  e.g., 
test  reliability,  carryover  from  one  assay 
to  another,  and  sample  handling  and 


storage  For  example,  the  gas 
chromatography  coupled  with  mass 
spectrometry  (CC/MS)  method 
essentially  produces  a  fingerprint  of  the 
drug  or  melabohle.  However,  the  assay 
requires  an  "internal  standard" — a 
deuterated  sample  ■>  of  the  drug  or 
metabolite.  Some  percentage  of  this 
added  internal  standard  (approximately 
7  percent)  will  not  have  been  deuterated 
and  will  thus  show  up  as  a  drug  or 
metabolite.  This  can  be  subtracted  out 
of  the  reading  but  at  low  cutoff  levels 
this  adjustment  may  exceed  reasonable/ 
normal  deviations  for  the  lest  itself. 
Thus,  the  purity  of  the  internal  standard 
poses  problems  for  using  very  low  cutoff 
levels.  Also  there  is  variation  in  the 
extraction  procedures,  and  only  75-80 
percent  of  the  drug  or  metabolite  may  be 
extracted.  The  internal  standard  can  be 
used  to  adjust  for  this  variation  but 
within  limits. 

Finally,  technical  and  legal 
implications  of  these  issues  could  pose  a 
problem.  For  example,  TUG  {marijuana) 
deteriorates  in  samples  even  when 
stored  properly.  The  process  of 
establishing  low  cutoff  levels  must 
address  the  problem  of  sample 
deterioration  and  reconfinTiation  at  a 
later  date.  In  genera!,  the  lower  the 
cutoff  level,  the  more  difficult  it  will  be 
to  reconfirm.  Although  assay  technology 
is  sufficiently  precise  in  a  controlled  and 
regulated  setting,  the  fundamental  issue 
is  whether  the  technology  can  be 
performed  at  100  percent  of  its 
capability  at  all  times.  A  general  rule  of 
thumb  used  by  the  DOD  for  determining 
legally  defensible  and  practical  cutoff 
levels  IS  to  double  the  detection  limit  of 
the  specific  assay  technique.  That  is.  the 
DOD  requires  that  an  essay  be  able  to 
detect  concentrations  of  drug  or 
metabolite  in  the  unne  at  50  percent  of 
the  set  cutoff  level.  While  not 
"scientific"  in  its  basis,  it  is  probably 
practical  in  its  anticipation  of  problems 
in  the  legal  process. 

V7  Number  of  Positive  Tests 

\  significant  policy  issue  associated 
with  fitness-for-duty  programs  involves 
the  question  of  how  many  confirmed 
positive  tests  should  be  allowed  on  any 
one  mdividual  before  mandating  action. 
such  as  removal  from  a  safetv  sensitive 
job. 

One  approach  is  to  establish  a  "zero 
tolerance"  for  drugs;  any  mvolvement 
with  drugs  results  in  mandatory  removal 
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from  nuclear  safety  duties.  With  this 
approach,  all  violations  of  policy  are 
treated  with  equal  severity;  onsite  use 
would  have  the  same  consequences  as 
offsile  use.  Furthermore,  any  previous 
offsite  use  admitted  during  Employee 
Assistance  Program  (EAP)  counseling 
would  also  result  in  mandatory  removal, 
which  would  have  a  severe  advense 
impact  on  the  effectiveness  of  the  EAP. 

Another  approach  is  to  permit 
licensees  to  determine  on  a  case-by-case 
basis  what  sanctions,  if  any.  will  be 
imposed.  Inconsistencies  in  the  actions 
taken  would  probably  result  at  the  site 
level  or  between  licensees,  and  leave 
fitness-for-duty  programs  vulnerable  lo 
challenges  through  legal  proceedings. 

The  NRC  believes  public  health  and 
safety  can  be  well  served  if  employees 
are  encouraged  to  voluntarily  seek  help 
before  their  problem  is  manifested  in 
observable  abnormal  behavior. 

The  approach  proposed  by  the  NRC  is 
a  "zero  tolerance"  for  any  involvement 
with  illegal  drugs  within  protected 
areas,  i.e..  any  use.  possession  or  sale  of 
illegal  drugs  within  a  protected  areas 
would  result  in  removal  from  activities 
within  the  scope  of  the  rule  for  a 
minimum  of  five  years,  Any  offsite  use 
of  drugs  would  result  in  mandatory 
removal  from  activities  within  the  scope 
of  the  proposed  rule  until  such  time  as  a 
determination  is  made  thai  the  person  is 
fit  for  duty.  A  second  positive  test  would 
result  in  the  removal  from  activities 
within  the  scope  of  the  proposed  rule  for 
a  minimum  of  three  years  To  ensure 
that  personnel  actions  are  based  upon 
accurate  information  and  to  provide 
safeguards  for  employees,  the  NRC 
proposed  rtnal  review  of  test  results  by 
a  Medical  Review  Officer  as  described 
in  the  "Mandatory  Guidelines  for 
Federal  Workplace  Drug  Testing 
Programs"  issued  by  H}1S  (April  11. 
1988;  53  FR  11970), 

VII  Reinstitutian  of  Unescorted  Access 

The  NRC  has  a  strong  interest  in 
assunng  that  among  nuclear  power 
plant  personnel  who  test  positive,  or  are 
otherwise  determined  lo  be  involved 
with  impairing  substances,  only  those 
who  have  succeeded  In  treatment  are 
allowed  to  regain  their  unescorted 
access  auihonzation.  Consequently,  the 
Commission  believes  that  it  is 
appropriate  to  require  some  time  period 
to  elapse  to  assure,  before  the  individual 
is  returned  to  unescorted  across 
following  the  first  confirmed  positive 
test  result,  that  licensees  have  obtained 
a  high  confidence  thai  the  problem  has 
been  resolved  and  thai  the  individual 
does  not  constitute  a  threat  to  safety. 
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One  approach  to  this  issue  is  to 
establish  a  relative  lengthy  period,  such 
as  90  days  or  longer,  during  which  the 
individual  is  not  permitted  unescorted 
access  while  he  or  she  successfully 
completes  treatment.  Another  approach 
is  to  establish  a  shorter  period  of 
sufficient  duration  (e.g.,  two  weeks)  lo 
permit  the  individual  to  be  referred  to 
the  EAP  for  assessment  and 
development  of  a  treatment  plan.  With 
this  approach,  return  of  the  person's 
unescorted  access  authorization 
depends  upon  the  judgment  that  the 
individual  wilt  not  pose  a  threat  to  plant 
safety  by  a  medical  professional 
qualified  in  the  analysis  and  treatment 
of  substance  abuse  disorders. 

Drug  abuse  "careers"  vary  to  a  great 
extent  between  individuals;  furthermore. 
research  indicates  that  a  relapse  lo 
substance  abuse  can  occur  at  any  time 
after  an  apparently  successful  treatment 
episode.  Therefore,  treatment  programs 
need  to  be  tailored  to  the  individual.  To 
ensure  that  utilities  carefully  assess  the 
nature  of  the  individual's  substance 
abuse  problem  and  develop  plans  for 
appropriate  treatment  and  future 
employment,  the  proposed  rule  would 
require  removal  for  a  minimum  of  14 
days.  A  discussion  of  these  issues  in 
greater  detail  follows. 

A.  Substance  Abuse  Careers 

The  treatment  and  recovery  literature 
indicates  that  an  individual's  pattern  of 
substance  abuse  can  best  be  viewed  as 
a  cycle  that  includes  both  recovery  and 
relapse  (Senay.  1984;  Tims  and 
Leukefeld.  1986;  MadduT^  and  Desmond, 
1986).  The  cycle,  which  has  been 
described  as  the  "substance  abuse 
career"  by  Maddux  and  Desmond  (1986), 
ranges  from  no  use  to  recreational/ 
social  use,  to  problem  use,  to 
dependence  with  the  inability  to 
abstain.  Patterns  within  this  cycle  vary 
not  only  from  individual  to  individual. 
but  over  lime  in  a  given  person. 
Substance  abuse  careers  differ  in  terms 
of  the  type  and  number  of  substances 
used,  whether  they  are  used 
sequentially  or  concurrently,  and  in 
terms  of  the  intensity  of  use.  whether 
episodic  or  continuous.  Little  is 
understood  about  the  sources  of  these 
differences.  Research  has  not  yet 
provided  a  vahd  set  of  predictors  that 
would  allow  individuals  to  be  screened 
for  susceptibility  to  substance  abuse. 

Those  individuals  who  meet  the 
diagnostic  criteria  for  dependence  will 
most  likely  experience  successive  cycles 
of  abstinence,  occasional  use.  daily  use. 
and  treatment  "Dependence"  refers  to 
both  the  altered  physiological  state 
resulting  from  continued  use  of  a 
substance,  and  to  the  behavior  indicated 


by  regular  compulsive  use  [Maddux  and 
Desmond.  1986). 

Substance  abuse  appears  to  not  fit  the 
usual  medical  treatment  model  of  a 
disease  that  is  responsive  to  a  singular 
treatment  episode  (Senay.  1984).  Rather, 
the  recover}'  research  indicates  thai 
there  is  no  one  point  in  lime  that  an 
indixidual  can  be  considered  "cured." 
How'ever,  attempts  have  been  made  to 
identify  a  point  in  time  since  treatment 
at  which  an  individual  can  be 
considered  fully  recovered.  For  example, 
the  Ameriuans  Medical  Association  has 
developed  criteria  for  recovery  that 
include  three  years  of  abstinence  from 
the  primary  drug  of  abuse  and  no  abuse 
of  other  substances.  Other  investigators 
have  recommended  five  years  of 
abstinence  as  a  reasonable  benchmark. 
As  will  be  discussed  below,  however, 
longitudinal  studies  have  failed  to 
isolate  a  threshold  for  length  of 
abstinence  that  determines  permanent 
recovery. 

Consequently,  recovery  is  most 
accurately  described  as  a  process  rather 
than  as  a  state.  Recovery  can  be  defined 
as  the  process  by  which  substance 
abuse  and  related  behaviors  become 
decreasingly  problematic  for  the 
affected  individual.  Alcoholics 
Anonymous  developed  their  12-step 
recovery  model  on  this  premise; 
members  refer  to  themselves  as 
"recoverv'  alcoholics."  recognizing  that 
they  are  always  at  risk  for  relapse 
(Senay.  1984;  Maddux  and  Desmond. 
1966;  Wesson.  Havassy  and  Smith. 
1986)  Because  recover\'  represents  a 
process  rather  than  a  state,  and  because 
an  individual's  progress  through  that 
process  cannot  be  predicted  by  elapsed 
time  since  last  treatment,  revocation  of 
an  employee's  unescorted  access  for  an 
arbitrary-  period  of  time  following  a 
confirmed  positive  test  result  alone 
would  not  ensure  that  that  the 
individual  would  remain  drug  free. 

B.  Relapse  Rates 

"Relapse"  has  been  defined  as  the 
"return  to  substance  use.  following  a 
period  of  voluntary  or  enforced 
abstinence,  at  a  level  of  intensity 
comparable  to  that  attained  before 
abstinence"  (Babor,  Cooney.  Lauerman, 
1986.  pg.  20).  Relapse  lo  the  use  of 
alcohol  and  opioids  has  been 
extensively  studied.  Far  less  information 
is  available  on  the  substance  abuse 
careers  of  those  who  primarily  abuse 
marijuana,  cocaine,  phencycUdine.  or 
other  categories  of  drugs  (laffe.  1984), 
because  abuse  of  those  substances  is  a 
relatively  new  phenomenon. 

II  is  noteworty,  however,  that  the 
alcohol  and  drug  treatment  community 
has  recognized  for  several  years  that  a 


combined  approach  to  drug  and  alcohol 
treatments  is  most  effective,  as  the 
recover}'  process  is  similar  across  the 
various  substance  categones  [Cole,  el 
al,  1981;  Waldorf  and  Biemacki.  1981: 
McClellan.  1984].  Current  research 
supports  this  belief  The  behaviors 
associated  with  dependence  and  relapse 
to  alcohol  and  opiates  are  highly  similar 
(Rounsaville.  1986). 

Many  studies  are  available  that 
address  the  occurrence  of  alcohol 
relapse  on  both  a  short-term  and  long- 
term  basts.  The  short-term  studies, 
defined  by  tracking  of  post-treatment 
individuals  for  a  period  of  two  years  or 
less,  indicate  that  relapse  rates  for 
alcohol  are  quite  high.  For  example,  one 
study  that  followed  685  posl-treatment 
individuals  found  that  63  percent  were 
abusing  alcohol  when  contacted  at  the 
two  year  mark.  A  second  two-year  study 
found  a  67  percent  relapse  rate 
(Vaillant  1983). 

The  relapse  rates  for  opiates  are 
dramatically  similar  to  those  of  alcohol 
One  study  found  67  percent  of  opiate 
dependent  individuals  to  be  readdicted 
within  the  first  six  months  following 
treatment  (Maddux  and  Desmond.  1986) 
In  a  follow-up  study  of  2.009  post- 
treatment  opiate  addicts.  56  percent  to 
7?  percent  had  resumed  daily  use  at  on** 
year  post-treatment  |the  va.nance 
occurred  due  to  individual  measurement 
of  treatment  groups)  (Simpson  ft  Sells. 
1982). 

A  comparison  of  the  longitudinal 
studies  (i.e..  studies  that  have  followed 
alcohol  and  opiate  clients  for  a  period  of 
five  years  or  longer  after  the  initial 
treatment  episode)  again  shows  a 
significant  similarity  in  patterns. 

For  the  majority  of  individuals, 
multiple  episodes  of  relapse  are 
followed  by  periods  of  abstinence 
(Maddu>  and  Desmond.  1986;  Simpson 
and  Marsh.  1986).  However,  the  most 
critical  finding  suggests  that  while 
multiple  episodes  of  the  abstinence/ 
replapse  cycle  tend  to  occur,  relapse 
does  decrease  as  the  period  of 
abstinence  Increases  (Simpson  and 
Marsch.  1986). 

Although  there  are  fewer  studies  of 
other  drug  types,  what  research  has 
been  conducted  suggests  that  relapse 
patterns  to  other  substances  are  similar 
to  those  for  alcohol  and  opioids.  A 
further  study  conducted  by  Hubbard 
and  Marsden  (1986)  compared  the 
relapse  rates  of  four  drug  categories: 
heroin,  other  narcotics,  cocaine,  and 
other  non-narcotic5  which  include 
amphetamines,  sedatives,  barbiturates, 
and  the  minor  tranquilizers.  The  study 
reviewed  Ihe  post -treatment  history  of 
2,280  clients,  randomly  selected  from  41 
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different  treatment  facilities 
representins  the  full  spectrum  of 
trpatment  moddlities  li.e  methadone 
rridintenace.  detoxification,  therapeutic 
r.ommunities.  inpatient  facilities,  out- 
pdtienl  drug  free  counseluiK).  The  timing 
of  relapse  was  simitar  for  ail  four 
categories.  Two-thirds  of  those  who 
relapsed  did  so  within  the  first  90  days 
after  leavins  treatment.  A  widely  cited 
'i'ljdy  that  revit'wed  reUpse  rates  over 
IJ  n:nn^hs  foUowing  trentrnffnt  showed 
th.it  smokers,  alcoholics,  and  heroin 
addicts  are  alike  in  havmg  relapse  rates 
creater  than  50  percent  in  the  first  three 
months  pusl-treatment,  and  60  percent 
relapse  within  the  first  year  po.sl- 
treatment  (Ruunsaville.  1966) 

In  3iimmar>'.  the  literature  suggests 
that  patterns  of  relapse  may  be 
riir.sisfent  across  drug  types  among 
substance-dependent  individuals.  It  is 
critical  in  the  interpretation  of  the 
relapse  and  recovery  literature  to 
understand,  however,  that  the  primary 
focus  of  study  has  been  the  senously 
dysfunctional  alcoholic  or  drug  abuser. 
The  reasons  for  this  are  several.  First, 
alcohol  and  opiate  abuse  have  been  the 
focus  of  the  community-based  treatment 
system,  and  a  high  percentage  of  the 
individuals  who  elect  to  participate  in 
publicly  funded  treatment  are  also 
recipients  of  public  assistance.  The 
employed  and  educated  middle  class 
with  employer-paid  medical  benefits 
have  typically  sought  treatment  in 
private  facilities  or  with  private 
practitioners  Pnvate  facilities, 
unfortunately,  generally  do  not 
participate  in  published  research. 
Hence,  most  of  the  research  literature  is 
based  upon  the  publicly  funded  client, 
and  may  not  directly  apply  to  the  types 
of  individuals  employed  in  the  nuclear 
industry  As  will  be  discussed  below, 
however,  there  are  a  number  of  factors 
that  may  contribute  to  the  effectiveness 
of  treatment  for  individuals  with 
unescorted  access  that  are  not  present 
for  seriously  dysfunctional  substance 
abusers-  Thus,  although  relapse  to 
substance  abuse  is  likely  for  dependent 
individuals  and  can  occur  at  any  time 
post-treatment,  there  is  evidence  to 
suggest  that  early  detection  of  a 
developing  substance  abuse  problem 
and  treatment  may  prevent  relapse 
among  nuclear  workers 

C  Treatment  Effectiveness 

Within  the  context  of  the  substance 
abuse  cycle,  treatment  remains  the  most 
likely  means  by  which  the  successive 
cyrje  will  be  b.oken.  As  mentioned 
fibove.  treatment  may  also  serve  to 
prevent  relapse  in  those  mdividual.s 
whose  substance  abuse  problems  are 
siiU  in  the  developing  stage. 


The  effectiveness  of  treatment  is  well 
documented,  although  it  remains  unclear 
as  lo  why  treatment  works-  Numerous 
longitudinal  studies  have  shown  that 
pre-treatment  levels  of  substance  abuse 
are  generally  higher  than  those  of  post- 
Irealment  abuse  fcf  |affp,  1964}. 
Consequently,  the  goal  of  the  NRC  to 
ensure  fitness  for  duty  will  be  enhanced 
by  treatment. 

Ot  particular  importance  to  the  NRC 
is  the  suggestion  by  the  treatment 
literature  that  the  critical  factor  in 
obtaining  a  positive  outcome  is  not  the 
type  of  treatment,  but  the  amount  of 
treatment  contact  ISimpson.  19M: 
Senay.  1964).  In  fact,  several  large-scale 
treatment  follow-up  studies  have  shown 
that  the  treatment  outcomes  for  those 
participating  in  such  diverse  treatment 
protocols  as  outpatient  drug-free 
counseling,  methadone  maintenance, 
and  therapeutic  communities  are 
statistically  indistinguishable 
(Rounsavilie.  19H6.  Simpson.  1984). 

Although  the  evaluation  of  treatment 
effectiveness  in  regarded  by  the 
research  community  as  m  an 
evolutionary  stage,  several  factors 
associated  with  positive  outcomes  have 
been  identified.  The  most  powerful 
determinant  appears  to  be  the 
individual's  commttment  to  trf  .itment 
and  the  recovery  process  [Simpson, 
1984;  Time  and  Leukfeld.  1986). 
Secondly,  the  therapeutic  process  itself 
can  directly  impact  the  treatment 
outcome.  To  be  effective,  the  process 
should  incorporate  the  individual's 
commitment  lo  change,  sustain  the 
commitment,  and  translate  it  into  action 
(Simpson.  1984),  Third,  the  length  of  time 
in  treatment  has  also  been  identified  as 
a  factor,  with  longer  participation  in 
treatment  being  positively  related  to 
treatment  outcome  (Simpson.  1984:  Tims 
and  Holland,  1984;  Hubbard,  et  al. 
1984). 

In  addition  to  the  various  factors 
associated  with  treatment,  there  are 
several  personal  characteristics  of 
patients  that  are  associated  with  a 
positive  treatment  outcome.  These 
factors  include  a  stable  family 
background,  an  intact  marriage  or 
relationship,  a  stable  and  supportive  iob 
situation,  minimal  involvement  with  the 
criminal  justice  system,  and  limited 
psychological  problems.  Higher 
socioeconomic  status  is  also  a  predictor. 
Those  r.lients  with  the  least  severe 
problems,  and  the  greatest  social  and 
psychological  assets,  tend  to  have  the 
best  prognosis  (Goodwin.  1988; 
RounaaviUe.  19861.  While  the  typical 
worker  within  the  nuclear  industry 
cannot  be  assumed  to  have  all  of  these 


charactenstics,  some  or  most  will  bo 
applicable  to  licensee  employees 
In  summary,  it  appears  that  the 
prognosis  for  rehabilitatinn  among 
licensee  employees  may  be  quite 
positive.  The  NRC  believes  (hat  the 
utilities  should  emphasize  these  factors 
where  appropriate  lo  secure  the  greatest 
probability  that  an  employee  will 
remain  drug  free  and  not  place  public 
health  and  safety  ar  nsk  in  the  future 

D.  Development  of  the  Treatment. 
Follow-up  and  Future  Employment  Plans 

During  the  period  that  unescorted 
access  is  withdrawn  following  the  initial 
finding  of  a  substance  abuse  disorder, 
(he  licensees  should  carefully  assess  the 
nature  of  the  individual's  .substance 
abuse  problem,  and  develop  appropriate 
treatment,  follow-up  and  employment 
plans.  The  goal  of  this  process  is  to 
assure  that  the  individual  will  regain 
unescorted  access  only  after 
determination  that  the  he  or  she  is  fit  for 
duty,  and  that  the  risk  is  minimal  that 
the  individual  will  pose  a  future  threat 
to  public  safety. 

Prompt  response  to  an  initial 
confirmed  positive  test  result  in  the  form 
of  a  treatment  and  employment  plan  is 
likely  to  be  effective  in  resolving 
substance  abuse  problems  among  the 
types  of  persons  granted  unescorted 
access. 

The  NRC  recognixes  that  the 
evaluation  of  a  substance  abuse 
problem  involves  numerous  factors 
unique  to  (he  individual,  and  that  this 
task  is  appropriately  left  (o  the  trained 
judgment  of  a  medical  professional 
qualified  in  substance  abuse  disorders. 
Consequently,  any  individual  receiving 
a  confirmed  positive  test  result  who  is 
retained  for  potential  return  to 
unescorted  access,  will  be  referred 
immediately  to  the  EAP  for  assessment 
of  the  substance  abuse  problem  and 
formulation  of  treatment,  follow-up  and 
future  employment  plans.  Since  the 
success  of  this  effort  is  contingent  upon 
the  reliability  of  the  assessment,  the 
NRC  expects  (hat  each  utility  will 
engage  qualified  individuals  for 
evaluating  substance  abuse  problems. 
Additionally,  the  assessment  process 
should  utilize  assessment  tools  that 
specifically  identify  the  nature  and 
extent  of  the  individual  s  substance 
abuse  pi^iblem.  The  diagnosis  should 
directly  trigger  the  development  of  the 
treatment.  foHow-up.  and  employment 
plans. 

To  be  most  effective,  the  treatment 
plan  should  be  designed  tu  meet  the 
specific  needs  of  the  individual,  giving 
consideration  lo  the  vanous  factors 
discussed  above  Individual  attention  Is 
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especially  critical  in  the  light  of  the 
various  possible  meanings  of  a 
confirmed  positive  test  result.  The  NRC 
recognizes  that  a  positive  test  can 
indicate  any  stage  of  substance  abuse 
along  the  substance  cycle.  For  example. 
an  appropriate  treatment  plan  for  a 
"recreational"  user  might  require  the 
completion  of  the  EAP  assessment  and 
additional  designated  hours  of  drug 
education.  Treatment  may  not  be 
necessary.  Instead,  it  may  be  more 
effective  to  place  an  emphasis  on 
follow-up  random  drug  testing  (e.g..  a 
weekly  rate  initially,  gradually 
decreased  to  monthly  for  at  least  one 
year)  and  periodic  EAP  contact  (e.g., 
sufficiently  frequent  over  an  appropriate 
period  to  achieve  high  confidence  that 
the  problem  has  been  resolved)  Under 
this  approach,  the  employment  plan 
would  include  a  return  of  unescorted 
access  authorization  at  the  end  of  the 
two  week  revocation  period,  with 
minimal  risk  to  plant  safely. 

At  the  other  end  of  the  spectrum,  an 
appropriate  treatment  plan  for  an 
individual  experiencing  substance  abuse 
dependency  will  be  more  complex.  In 
this  case,  the  F.AP  would  likely  make  a 
referral  to  an  inpatient  facility,  and  the 
individual  would  not  be  allowed  to 
regain  unescorted  access  until  intensive 
rehabihtalion  is  completed.  While 
several  studies  have  suggested  that 
emphasis  should  be  placed  on  the  length 
of  treatment  and  not  on  the  treatment 
type,  these  same  studies  further  suggest 
significantly  poorer  outcomes  for 
seriously  dysfunctional  individuals  who 
receive  an  assessment  only,  without 
additional  treatment,  or  who  receive 
detoxification  only,  without  additional 
counseling  [Simpson  and  Marsh,  1986). 
More  extensive  treatment  involvement 
appears  lo  be  necessary  for  these 
individuals- 
Licensees  should  place  emphasis  on 
the  development  of  a  follow-up  plan. 
Assurances  caruiot  be  made  that  plant 
safety  is  maintained  unless  the 
individual's  progress  is  monitored  once 
he  or  she  has  regained  unescorted 
access  The  relapse  and  recovery 
literature  stresses  the  importance  of 
after-care  and  follow-up  monitoring  to 
prevent  relapse.  Because  the  critical 
period  for  relapse  falls  during  the  first  90 
days,  frequent  contract  by  the  EAP, 
possibly  weekly,  will  best  assure  that 
ihe  individual  continues  to  remain 
substance  free.  However,  because  most 
individuals  who  relapse  do  so  wilhm  the 
first  year,  the  follow-up  should  also 
provide  for  continued  EAP  contacts 
following  the  first  90  days,  with 
decreasing  frequency  to  perhaps  one 
contact  per  month.  FoUowup  random 


testing,  intensely  at  first,  with  gradually 
decreasing  frequency  as  the  patient 
progresses  through  the  critical  90  day 
and  one  year  periods  and  beyond  to 
achieve  a  high  confidence  of  full 
recovery,  should  also  be  emphasized  in 
all  follow-up  plans.  FoUow-up  testing 
will  also  serve  to  assure  that  the  goal  of 
public  health  and  safety  continues  lo  be 
met- 

The  employment  plan  should  be  based 
upon  any  limitations  that  need  to  be 
placed  on  the  individual  being  relumed 
lo  work.  The  plan  should  help  the 
individual's  supervisor  understand  what 
his  role  is  in  the  follow-up  plan,  and  set 
conditions  for  full  restoration  to  duty, 
where  appropriate.  To  test  and  evaluate 
the  individual's  substance  abuse 
disorders,  develop  the  plans,  and  obtam 
assurances  that  an  individual  does  not 
constitute  a  potential  hazard  to  safety 
[in  the  case  of  a  "recreational '  user), 
should  be  accomplished  within  two 
weeks. 

In  summer)',  the  NRC  expects  the  two- 
week  minimum  mandatory  revocation 
period  to  be  used  by  the  utilities  in  the 
following  manner  Each  individual 
receiving  a  first  positive  test  rt* suit  wiii 
be  referred  to  the  ElAP  lor  a.ssessmenl  of 
his  or  her  substance  abuse  problem.  The 
assessment  will  direct  the  development 
of  the  treatment  and  employment  plan, 
which  should  be  designed  to  meet  the 
individual's  specific  fitness-for-duty 
needs.  Finally,  the  process  will  be 
completed  with  the  development  of  a 
follow-up  plan  that  specifies  the 
frequency  of  EAP  contact  and  follow-up 
random  drug  testing, 

Seclion-by-Section  Analysis 

The  general  objective  of  fitness-for- 
duty  programs  is  to  provide  reasonable 
assurance  that  nuclear  powerplant 
personnel  are  not  under  the  influence  of 
any  substance,  legal  or  illegal,  or 
mentally  or  physically  impaired  frcm 
any  cause,  which  in  any  way  affects 
their  ability  to  safely  and  competently 
perform  their  duties.  To  accomplish  this 
objective,  the  Commission  is  proposing 
lo  amend  its  regulations  by  adding  a 
new  Pari  26  to  Title  10.  Code  of  Federal 
Regulations.  The  following  seciion-by- 
section  analysis  of  the  principal  sections 
provide  additional  explanatory 
information. 

Section  2S,2  Scope. 

This  section  sets  out  the 
Commission's  propo.sal  as  lo  the 
employee  and  contractor  population  lo 
whom  the  regulation,  including  random 
testing  applies. 

To  achieve  the  general  objective,  the 
Commission  proposes  that  the  rule 
apply  lo  all  persons  with  unescorted 


access  lo  protected  areas,  and  to 
licensee  or  contractor  personnel 
required  to  respond  to  the  licensees' 
Technical  Support  Center  (TSC)  or 
Emergency  Operations  Facility  (EOF). 
The  rule  would  apply  to  these  latter 
categories  of  personnel  because  of  the 
potential  impact  on  public  health  and 
safety  that  could  arise  from  human 
failure  on  their  part.  The  rule  applies  to 
all  persons  with  unescorted  access  to 
protected  areas  because: 

•  Current  programs  are  implemented 
in  accordance  with  the  Commission's 
Policy  Statement  (51  FR  27921)  which 
applies  to  all  persons  within  protected 
areas  al  nuclear  powerplants, 

•  Such  persons  could  introduce  and 
sell  drugs  in  the  workplace. 

•  Any  such  person  under  Ihe 
influence  of  any  substance  could  cause 
a  safety  hazard,  if  not  lo  the  general 
public  lo  him  or  herself  and  lo  fellow 
workers. 

Section  26.10  General  performance 
objectives. 

'iTiis  section  is  intended  to  facilitate 
proper  management  of  fitness-for-duty 
programs  by  establishing  clear  program 
goals. 

Although  filneS5-for-duty  programs 
are  intended  to  provide  reasonable 
assurance  that  individuals  are  not  using 
or  under  the  influence  of  any  substance. 
or  mentally  or  physically  impaired  from 
any  cause  that  could  adversely  affect 
safety,  the  specific  program  elements 
and  procedures  contained  in  the 
propo.sed  rule  apply  only  to  drugs. 
Specific  measures  for  addressing  abuse 
of  alcohol,  and  legal  drugs  (prescription 
and  over-the-counter)  are  to  be 
developed  by  each  licensee.  Other 
factors  that  could  affect  fitness  for  duly 
such  as  menial  stress,  fatigue  and  illness 
are  also  expected  lo  be  addressed  by 
licensee  programs 

In  this  regard,  the  proposed  rule  does 
rot  specifically  address  the  offsile  sale 
or  possession  of  drugs,  the  offsite  use  of 
drugs  determined  by  means  other  than 
chemical  testing,  attempts  to  introduce 
alcohol  or  dnigs  onsite.  nor  what  aclK-ns 
should  be  taken  for  drug  events  in  the 
owner  controlled  area.  Licensees  are 
expected  lo  take  prudent  measures  to 
identify  and  correct  such  problems. 
These  measures,  at  a  minimum,  should 
include  for-cause  testing,  utilization  of 
the  access  authorization  program,  and 
appropriate  investigations  and  searches. 
Furthermore,  licensees  are  expected  to 
properly  manage  their  programs  and 
include  elements  such  as  audits  and 
analysis  of  records  to  provide  feedback 
on  program  performance. 
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The  specific  requirements  described 
;n  the  Program  Elements  and  Procedures 
sections  of  the  proposed  rule  are  not 
inrended  to  prohibit  any  licensee  from 
adopting  and  enforcing  more  stringent 
stdndards. 

S'-'cHun  26.20  Written  policy  procedures. 

This  section  requires  the 
establishment  and  implementation  of 
written  policies  and  procedures  to 
ensure  that  all  persons  clearly 
understand  what  is  expected  of  them 
and  what  consequences  may  result  from 
violation  of  company  policy. 

SfcUon  26.21  Policy  communication  and 

a:varp.'w;s  training.  V 

This  section  requires  appropriate 
;;  aming  to  ensure  understanding  of  the 
pvihcy.  how  !he  program  will  function. 
<ir.d  the  hazards  associated  with  abuse 
i>i  drugs.  This  section  is  intended  to 
f  nsure  that  all  persons  understand  and 
sjpport  the  program  and  its 
implementation. 

Section  26.22  Training  of  supervisors 
and  escorts. 

This  section  requires  appropriate 
training  of  managers  and  supervisors  to 
ensure  they  understand  their  role  in  the 
implementation  of  the  fitness-for-duty 
program.  In  addition,  all  persons  are 
required  to  be  trained  to  ensure  that 
they  are  sufficiently  skilled  to  detect 
conditions  that  arise  from  abuse  or 
presence  of  drugs,  and  to  ensure  that  the 
proper  action  is  initiated. 

This  section  includes  training  in 
behavioral  observation  techniques 
which  are  also  expected  under  the 
proposed  Access  Authorization  Program 
policy  statement  (53  FR  7534).  The  NRC 
will  ensure  that  the  expectations  in  the 
proposed  policy  statement  and  the 
implementing  industry  guidelines  and 
the  requirements  in  this  proposed  rule 
are  compatible  prior  to  publication  of 
any  final  rule  in  the  Federal  Register. 

Stfction  26.23    Contractors. 

This  section  requires  that  contractor 
personnel  be  subject  to.  and  abide  by,  a 
fitnes9-for-duty  program.  Furthermore, 
contractors  are  required  to  not  assign 
any  personnel  previously  removed  from 
any  other  nuclear  power  plant  without 
the  knowledge  and  consent  of  the 
licensee. 

Section  26.24    Chemical  testing. 

This  section  requires  that  chemical 
testing  be  conducted  to  deter  and  detect 
drug  abuse.  The  testing  is  required 
because  the  Commission  is  concerned 
with  the  possible  Impact  on  pubHc 
health  and  safety  if  individuals,  whose 
reliability  is  questionable  because  of 


impairment  due  to  the  use  of  drugs,  are 
permitted  to  perform  important  tasks, 
such  as  manipulating  control 
mechanisms  or  conducting  maintenance 
on  facility  equipment  or  systems.  Tests 
would  be  required. 

•  Itnmedtalely  before  the  initial 
granting  of  unescorted  access  to 
protected  areas  or  assignment  to 
activities  within  the  scope  of  this  part. 

•  On  a  random  basis.  The 
Commission  specifically  invites 
comments  on  a  rate  of  testing  that 
would  provide  a  suitable  deterrent.  Two 
alternatives  are  proposed:  others  would 
be  considered. 

•  For-cause:  and 

•  As  a  follow-up  to  verify  abstention. 
For-cause  testing  is  required  after 

accidents  involving  actual  or  potential 
substantial  degradation  of  the  level  of 
safety  of  the  plant.  This  is  the  level  of 
event  charactenzed  by  an  "alert" 
emergency  classification. 

This  section  adopts  the  "Mandatory 
Guidelines  for  Federal  Workplace  Dnig 
Testing  Programs"  issued  by  the 
Department  of  Health  and  Human 
Services  as  minimum  standards  for 
procedures  for  collecting  and  testing  of 
specimens  and  for  ensuring  the  integrity 
of  the  testing  program.  This  section  also 
adopts  the  HtIS  standards  for 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies."  Licensees  would  be 
permitted  to  conduct  preliminary  tests  to 
reducl  the  number  of  specimens 
forwarded  to  a  contract  laboratory  for 
initial  screening  tests  and  confirmatory 
tests. 

This  section  requires,  through  the 
HHS  guidelines,  that  a  medical  review 
officer  review  and  interpret  positive, 
confirmatory  test  results. 

Section  2625    Employee  Assistance 
Programs  (EAP). 

This  section  requires  licensees  to 
maintain  en  EAP  designed  to  achieve 
early  intervention  and  to  encourage  self- 
referral.  This  section  stipulates  that 
confidentiality  shall  be  extended,  except 
where  safety  considerations  must 
prevail.  In  this  regard,  any  licensee 
receiving  direct  or  indirect  federal 
financial  assistance  in  any  form,  which 
may  include  revenue  sharing  or  tax 
exempt  status,  may  be  required  to 
maintain  confidentiality  of  drug  abuse 
patient  records  in  accordance  with  42 
CFR  Part  2.  Although  this  law  is 
intended  to  ensure  that  an  alcohol  or 
drug  abuse  patient  In  a  federally 
assisted  alcohol  or  drug  abuse  program 
15  not  made  more  vulnerable  than  a 
person  who  does  not  seek  treatment,  the 
determination  of  whether  federal 
assistance  is  provided  Is  much  broader 


|42  CFR  2.12(b)l.  Licensees  who  find  that 
42  CFR  Part  2  applies,  should  inform  the 
Commission  and  propose  a  method  lo 
accomplish  the  goals  of  the 
requirements  set  forth  in  the  proposed 
rule. 

Section  26.27    Management  actions  and 
sanctions  to  be  imposed. 

This  section  requires  that 
management* 

•  Complete  a  suitable  inquiry,  i.e.. 
verificaton  of  employment  history,  to 
determine  if  any  person  was  ever 
removed  from  activities  within  the  scope 
of  the  proposed  rule  or  denied 
unescorted  access  due  to  not  being  fil 
for  duty. 

•  As  a  minimum,  remove  from 
activities  within  the  scope  of  the 
proposed  rule  for  at  least  14  days,  and 
during  any  suspension  period,  refer  for 
assessment  and  counseling,  those 
persons  having  their  first  confirmed 
positive  lest.  Treatment,  follow-up  and 
future  employment  plans  must  be 
developed,  and  any  rehabilitation 
program  deemed  appropriate  must  be 
initiated,  during  such  suspension  period. 
Assurance  of  fitness  must  be  obtained 
prior  lo  return  to  duty. 

•  Remove  from  activities  within  the 
scope  of  the  proposed  rule  for  a 
minimum  of  three  years,  those  persons 
having  a  second  confirmed  positive, 

•  Not  assign  to  activities  within  the 
scope  of  the  proposed  rule  for  a 
minimum  of  five  years,  those  persons 
determined  to  have  been  Involved  in  the 
sale.  use.  or  possession  of  illegal  drugs 
within  a  protected  area. 

•  Permanently  deny  unescorted 
access  lo  those  persons,  who.  having 
been  restored  unescorted  access  after 
the  above  three  or  five  year  periods,  are 
subsequently  found  to  be  involved  with 
illegal  drugs. 

Section  26.28   Appeals. 

This  section  requires  thai  there  be  an 
appeal  process  in  accordance  with  due 
process  and  fundamental  fairness 
considerations  .so  that  adverse  findings 
as  a  result  of  the  required  testing 
program  may  be  subject  to  further 
review  at  the  instigation  of  the  person 
found  to  test  positive  For  proscribed 
substances.  Rather  than  dictate  what 
that  appeal  procedure  should  be,  the 
Commisson  has  limited  itself  to 
proposing  that  there  be  an  appeal 
procedure  and  notes  that  the  grievance 
procedures  contained  in  collective 
bargaining  agreements  may  be  suitable. 
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Section  26.29    Protection  of 
information. 

This  section  requires  the  licensee  lo 
ensure  that  personal  privacy  is 
protected  to  the  extent  possible, 
consistent  with  the  need  to  carr>'  out  the 
fitness-for-duty  program.  Accordingly. 
specific  exceptions  to  the  information 
disclosure  prohibition  are  provided.  This 
list  of  exceptions  is  considered  lo  be 
inclusive  and  no  other  disclosures 
should  be  made.  If  disclosure  of  the 
information  is  necessary  for  emergency 
medical  purposes,  it  is  assumed  that  the 
individual,  or  his/her  representative, 
can  provide  the  basis  for  such  release. 
Regardless,  it  is  not  the  intent  of  this 
provision  to  in  any  way  create  potential 
harm  to  anyone  through  nondisclosure 
during  a  medical  emergency,  tt  should 
be  noted  thai  42  CFR  Part  2  may  prohibit 
licensees  that  receive  federal  financial 
assistance,  from  disclosing  information 
lo  another  licensee  regarding  the  nature 
of  a  person's  problem,  if  that  person 
sought  assistance  on  his  ovvn  initiative. 

Section  26.71    Recordkeeping 
requirements. 

This  section  licensees  to  retain 
records  to  facilitate  inquires  to 
determine  if  a  person  had  been  made 
ineligible  for  assignment  to  activities 
within  the  scope  of  10  CFR  Part  26.  This 
section  also  requires  licensees  to  collect, 
compile  and  analyze  program 
performance  data  and  to  take 
appropriate  actions  to  correct  any 
program  weaknesses  so  identified.  The 
collection  and  analysis  of  data  is 
believed  important  for  the  following 
reasons: 

•  Although  the  proposed  rule  would 
require  elements  that  constitute  an 
effective  program  based  on  current 
information,  fitness-for-duty  programs 
are  part  of  an  evolving  discipline;  and 
lessons  learned  and  advances  in 
technology  may  warrant  future  revisions 
to  the  programs.  The  collection  and 
analysis  of  data  would  support  any 
future  considerations  in  that  regard,  e.g.. 
to  add,  relax,  or  strengthen  a  specific 
requirement.  The  program  performance 
data  would  allow  for  empirical 
evaluation  of  alternative  strategies. 

•  It  Is  expected  that  some  utilities  will 
have  elements  of  their  overall  fitness- 
for-duty  program  that  differ  from  and/or 
exceed  the  minimum  requirements  of  the 
rule.  If  performance  data  are  available, 
the  NRC  could  evaluate  whether  these 
other  program  characteristics  are 
contributing  to  or  detracting  from  the 
program  goals. 

•  Trend  analysis  of  the  data  would 
facilitate  appropriate  inquiry  should 
there  be  indications  of  any  problems. 


such  as  a  possible  failure  in  program 
design  or  implementation. 

The  NRC  developed  a  list  of  data  that 
appear  lo  be  appropriate  based  upon 
informed  reviews  by  appropriate 
professionals  in  other  organizations.  To 
ensure  consistency  of  data  and  to 
facilitate  analysis,  a  draft  form 
accompanies  the  proposed  rule.  The 
Commission  may  request  the  data  on  an 
as-needed  basis. 

Section  26. 73    Reporting  requirements. 

This  section  requires  licensee  to 
inform  the  Commission  by  telephone, 
within  24  hours  of  discovery,  of  all 
significant  fitness-for-duty  events, 
including: 

•  Sale.  use.  or  possession  of  illegal 
drugs  within  the  protected  area. 

•  Any  acts  involving  the  illegal  sale, 
use  or  possession  of  a  controlled 
substance  (onsite  or  offsite)  bv  any 
person  licensed  under  10  CFR  Part  55  to 
operate  a  power  reactor  or  by  any 
supervisory  personnel  assigned  to 
perform  duties  with  the  scope  of  this 
part.  This  includes  the  results  of 
confirmed  positive  tests  on  such 
persons. 

Written  reports  are  required  within  30 
days  documenting  such  notifications 
and  specifying  actions  taken. 

Section  26.80    A udits. 

This  section  requires  licensees  to 
audit  their  fitness-for-duty  program, 
including  those  sections  implemented  by 
contractors,  and  to  take  appropriate 
actions  in  response  to  the  audit  findings. 
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BackfM  Aaatym 

ElecauBe  ihis  ruienirikuig  modifies  a 
pnor  CoBimission  position  by  uikiing  a 
new  rule,  a  draft  bdckfit  aoalysts  haa 
been  prepared  pursuant  to  tOCFR  MIW 
;n  which  a  pretimmary  Findinx  )«  m^de 
that  the  rale  will  proride  a  nuMtantial 
increase  in  the  overall  protection  of 
public  health  and  safely  and  that  the 
direct  and  indirect  costs  of 
implementttlion  are  lustified  in  view  of 
the  increased  pix>iuctiua.  Aj  noted,  the 
Hndiag  is  pretumnary  and  The 
Commrasion  requests  comments  on 
application  of  the  backfii  rule  tn  this 
njlemakmg  ae  presented  m  the  draft 
analysis. 

Under  the  backfti  rule  the  Commission 
has  two  options  with  respect  to  backfits 
it  believes  are  needed  The  Commission 
can  make  the  required  finding  of 
.'iubstantiul  locreaae  in  overall 
protection  of  pubbc  health  und  sefety.  or 
i(  can  decide  that  the  rule  in  question  n 
necessary  to  provide  adequate 
protection  to  the  health  and  safety  of  the 
public  and  thus  not  subject  to  backfil 
analysts  Although  the  draft  backfit 
analysis  adopts  the  first  oplmn,  the 
Commission  also  desires  cnmmeni  on 
which  of  these  two  opliuos  is  the  more 
appropriate  for  this  rulemaking. 

The  draft  backfil  analysis  is  available 
fur  inapecuon  aod  copving  for  a  fer  at 
the  NRC  Public  Document  Ro<ini  at  2120 
I.  Street  NW  flower  level).  Washir^ton. 
UC  Sin^ie  copies  mny  be  obtained  by 
writing  to  the  U.S.  Nuclear  Regula^nry 
Commission,  Washmglotv  DC  20555 

Paperw'ori  R«duction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subiect  to  the  Paperwork  Reduction 
Act  of  19aO(44U^C.  3501  etseq.j  "niis 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  rertew  and 
approval  of  the  paperwork 
requirements. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  6  hours  per  response,  induding 
time  for  reviewing  instruchons. 
searching  existing  data  sources, 
ga  tfaensR  and  naamtammg  the  data 
needed,  and  completing  and  re^wwing 
the  collectton  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 


roliecbon  of  mformation  inciuding 
sufci^L'Stions  for  reduang  this  burtien.  lo 
the  Records  and  Reports  Manairement 
Branch.  Mail  Stop  P-530  Division  of 
lnfr>rmation  Support  Services.  Office  of 
.Administration  and  Re.sourcfB 
Mana|^.meaL  U  S-  Nuclear  Regul«itory 
Comnussion.  Washington.  DC  20555. 
and  to  the  Oftice  of  information  and 
Regulatory  Affairs.  Office  of 
Manaftement  and  Budget,  Washington 
DC  2(1503. 

Rejjiiiiatary  Analysis 

/Vn  analysis  of  the  costs  and  benefits 
of  the  proposed  rule  is  indwded  in  the 

draft  backfit  analysis  descrjt)ed  above 

Envimnmental  Assessment  and  Finding 
of  No  Significant  Environmental  Itn|Mct 

Identification  of  Proposed  Action-  Tin- 
proposed  rule  would  require  licensees 
authorized  to  operate  nuclear  power 
reactors  to  implement  a  filnessfor-tiulv 
program  whose  general  obtecttve  is  tn 
provide  ppasonable  assurance  that 
activities  assonnted  w^th  nuclear  powt  r 
plant  operations  are  carrwd  out  in  an 
environment  which  is  free  of  the  eflccls 
of  drugs.  Under  the  proposed  rule, 
testing  for  impermissible  drug  use  would 
be  cOTtducted  pnor  to  authnnzing 
unescorted  acctws  to  protected  area*  nr 
assignment  to  other  activities  within  the 
scope  of  the  proposed  rule,  randomly  fnr 
such  hcensee  and  contractor  personnel 
after  certain  operahonal  events,  based 
on  reasonable  cause,  and  to  venfy 
continued  abstention  In  addibun.  the 
proposed  rule  provides  for  other  basic 
fitneas-for-duty  program  elements  such 
as  the  development  of  written  poHcy 
and  procedures,  provisions  for  the 
Iruining  of  supervisors  and  employees, 
standards  for  drug  testing,  management 
actions,  and  requirements  foremployei* 
assistance  programs  and  appeal 
procedures. 

The  Need  for  the  Proposed  Action: 
The  Nuclar  Regulatory  Commission 
recognizes  drug  abuse  problems  to  be  a 
social  medical,  and  safety  problem 
affecting  every  segment  of  our  society. 
Given  the  perxrtsiveness  of  the  proble::! 
prudence  indicates  that  the  (lUinimissH-n 
consider  measures  that  would  continue 
to  reasonably  awture  that  ttie  effects  of 
drugs  do  not  adversfly  affect  the  public 
heallh  and  safety 

The  Conumssion  recognizes  and 
apprecidtes  the  significant  efforts 
already  undertaken  by  the  Nudenr 
I'lility  Mana|K>ment  and  Resources 
Council  (^aJMA«C).  the  Instrtute  of 
Nuclear  flower  Opemhonfl  (INPOl.  and 
the  Edison  Elertnc  Institute  [EEl).  and 
each  nuclear  power  reactor  licensee  in 
developing  and  implementing  filncss- 
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for-duty  programs  for  nuclear  power 
plant  personnel.  Nevertheless,  the 
Commissions  evaluation  of  experience 
gained  since  its  policy  slalement  was 
published  in  the  Federal  Register  on 
August  4.  19B6,  indicates  that 
rulemaking  is  now  appropriate  to 
achieve  further  improvements. 

Environmental  Impacts  of  the 
Proposed  Action;  The  proposed  rule 
would  require  certain  management 
actions  and  procedures  intended  !o 
minim  ze  the  probability  of  human  error 
that  could  endanger  the  public  health 
and  safely.  Although  these  activities 
would  have  a  social  and  economic 
impact,  the  impact  on  the  environment 
would  be  positive  in  that  there  would  be 
some  reduction  in  the  probability  of  a 
radioactive  release  due  to  human  error 
by  a  person  impaired  from  the  effects  of 
drugs. 

Alternatives  lo  the  Proposed  Action: 
The  principal  alternative  would  be  to 
take  no  action  and  continue  to  use  the 
Commission's  policy  statement  of 
August  4. 19B6  151  VR  27921).  Since  the 
Commission  has  concluded  that  no 
adverse  environmental  effects  are 
associated  with  this  proposed  action, 
any  alternatives  with  equal  or  greater 
environmental  impact  need  not  be 
evaluated. 

Alternative  Use  of  Resources:  This 
action  involves  the  use  of  health  care 
professionals  and  facilities  not 
previously  considered  in  connection 
with  the  Final  Environmental 
Statements  related  lo  any  licensed 
facilities. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  considered  numerous 
documents  which  are  listed  in  the  above 
bibliography,  and  has  met  with 
representatives  from  NUMARC  and  four 
unions  (The  International  Brotherhood 
of  Electrical  Workers,  the  International 
Union  of  Operational  Engineers,  the  Oil. 
Chemical  and  Atomic  Workers  Union. 
and  the  Building  and  Construction 
Trades  Department  of  the  AFL-CIO).  the 
Federal  Aviation  Administration,  the 
National  Institute  on  Drug  Abuse,  and 
Battelle  Human  Affairs  Research  Center. 

Findings  of  No  Significant  Impact:  The 
Commission  has  determined  under  the 
National  Environmental  Policy  Act  of 
1969.  as  amended,  and  the  Commission's 
regulations  in  Subpart  A  of  10  CFR  Part 
51.  that  this  rule,  if  adopted,  would  not 
be  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  therefore  an 
environmental  impact  statement  is  not 
required. 

Regulatory  Flexibility  Act  Certincation 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  19B0,  5  USC.  605(bl. 


the  Commission  hereby  certifies  tm*4 — -^ 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantia! 
number  of  small  entities  The  proposed 
new  10  CFR  Part  28  applies  lo  certain 
owners  and  operators  of  civilian  nuclear 
power  reactors  and  their  contactors.  The 
companies  that  own  these  facihties  do 
not  fall  within  the  scope  of  "small 
entities"  set  forth  in  the  Regulatory 
Flexibility  Act  or  the  small  business  size 
standards  set  out  in  regulations  issued 
by  the  Small  Business  Administration  in 
13  CFR  Part  121.  Any  costs  to  the  minor 
number  of  small  entities  affected,  i.e., 
contractors,  will  apply  only  to  those 
contractor  employees  working  at  the 
nuclear  power  reactors,  and  would 
probably  be  reimbursed  through  the 
contracL 

List  of  Subjects  in  10  CFR  Pari  26 

Fitness  for  duty.  Chemical  testing, 
Drug  abuse.  Drug  testing.  Employee 
Assistance  Program.  Management 
actions.  Sanctions.  Appeals.  Protection 
of  information.  Reporting  and 
Recordkeeping  requirements.  Nuclear 
power  reactors. 

For  the  reasons  set  out  on  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended. 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  553.  the  NRC 
15  proposing  to  adopt  a  new  10  CFR  Part 
26. 

1.  Part  26  is  added  to  10  CFR  Chapter  I 
lo  read  as  follows: 

PART  26— FITNESS  FOR  DUTY 
PROGRAMS 

General  Provisions 

St'c 

261  Purpose. 

26.2  Scope. 

26.3  Definitions. 

26  4    Interprets  tioos- 

26.6  Exemptions. 

26.7  Information  collectioo  requirements: 
0MB  approval. 

Genera)  Performance  Obiectivea 

26  10     Central  performance  obiectives 
Program  Elements  and  Procedures 

26.20  Written  policy  and  procedures 

26.21  Policy  communication  and  awareness 
trairung. 

26.22  Training  of  supervisors  and  escorts. 

26.23  Contraciors 

26.24  Chemical  testing 

26.25  Employee  Assistance  Programs  (EAPJ 
2627    Management  actions  and  sanctions  to 

be  imposed. 

26.26  Appeals. 

26.29    Protection  of  information 

Inspections.  Records  and  Reports 

2870    Inspections. 

26.71     Recordkeeping  requirements. 


Sec 
26,73 

Reporting  requirements 

AudiU 

26-80 

Audits. 

Enforcement 

26  90 

Violations 

Aulhority:  Sees  53.  fll.  103.  ICH.  107. 161.  68 
Slal  9:t0.  9-.)5.  9.%  937.  939.  948.  as  amended 
(42  Ll.SC  2073.  2111.  2112,  2133,  2134.  2137. 
22011;  sees.  201.  202.  206.  66  Slal.  1242.  1244. 
1246.  as  amended  (42  U.S.C.  5841.  5842.  58461 

For  the  puroees  of  sec  223.  68  Slal.  95ft,  as 
amended  (42  U.S.C.  22731  j  5  26.20.  26.21. 
26.22.  26.23.  26.24.  28.25.  28.27.  26.28,  26.29  and 
26.60  are  issued  under  sees.  161b  end  i.  68 
Slal  948.  and  949  as  amended  |42  USC. 
2201(b)  and  (i)|;  5828-70.  26.71.  and  26.73  arc 
issued  under  ser..  161  o.  68  Slal.  950.  as 
amended  |42  U  S  C  22mio)|. 

Genera)  Provisioiu 
S2$.1    Purpose. 

This  pari  prescribes  requirements  and 
standards  for  the  eslabhshment  and 
maintenance  of  certain  aspects  of 
fitness-for-duty  programs  and 
procedures  by  the  licensed  nuclear 
industry. 

S26.2    Scope. 

(al  The  regulations  in  this  part  apply 
to  licensees  authorized  to  operate  a 
nuclear  power  reactor.  Each  licensee 
shall  implement  a  fitness-for-duty 
program  which  complies  with  ail 
sections  of  this  part.  The  provisions  of 
the  fitness-for-duty  program  must  apply 
to  all  persons  granted  unescorted  access 
to  protected  areas,  and  to  licensee  or 
contractor  personnel  required  lo 
respond  to  a  licensee  s  Technical 
Support  Center  (TSCI  or  Emergency 
Operations  Facility  lEOPI  in  accordance 
with  licensee  emergency  plans  and 
procedures.  The  regulations  in  this  part 
do  not  apply  to  .NRC  representatives. 
law  enforcement  personnel,  and  offsile 
emergency  fire  and  medical  response 
personnel  while  on  official  duty. 

(b|  The  requirements  in  this  part  must 
be  implemented  by  each  licensee 
authorized  to  operate  a  nuclear  power 
reactor  no  later  than  (insert  dale  90  days 
after  publication  of  final  rule),  except  for 
the  requirements  to  implement  random 
drug  testing  contained  in  §  26.24.  which 
must  be  implemented  no  later  than 
(insert  date  180  days  after  publication  of 
final  rule). 

§  26.3    Definition!. 

"Aliquot"  means  a  portion  of  a 
specimen  used  for  testing. 

"Commission"  means  the  Nuclear 
Regulatory  Commission  or  its  duly 
authorized  representatives. 

"Confirmatory  test"  means  a  second 
analytical  procedure  to  identify  the 
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presence  of  a  specific  druj?  or  mefabolHe 
which  IS  independent  of  the  mitwl  tpst 
and  which  uses  a  different  technique 
and  chemica!  pnncipie  from  that  of  the 
initia!  test  in  onjer  lo  ensure  relinbihfy 
and  accuracy 

"Confirmed  positive  te»i"  means  'he 
result  of  a  confirnicrtory  te»t  has 
confirmed  the  presence  of 
concentration?  of  dntgs  or  metabolites 
in  a  specrmer  above  the  "cutoff  level." 

"Cutoff  level"  mean  the  value  set  for 
designating  a  test  re»uJt  as  po«itive. 

"Drug  abuse'  means  the  use  of  a 
psychoactive  substance  for  oti»er  than 
medicsi  purptwes  which  mpaira  the 
phyaicdi.  mentiil.  emotional  or  social 
weli-bem«  of  the  user 

Folluw-up  testing"  means  chemical 
testing  ai  unannounced  inlervals.  during 
or  as  foUow-up  to  treatment,  lo  ensure 
tnal  an  employee  is  maintamtnjt 
abstinence  from  the  previously 
identified  abuse  of  tMtgs. 

Tor-cause  lestuig'  means  chemical 
testjnj?  at  the  re<)ueAl  of  a  Mipervt«or.  or 
other  regponsibie  manHgernenl  official 
b^sed  upon  reasonable  suspicion  that  a 
person  is  impaired  or  may  have  used 
dniiiis. 

liiejeal  drues"  means  a  controlled 
substance  uiciuded  m  Schedule  I  or  U  of 
the  Contraiied  substances  Act,  as 
amended,  Z^  U.S.C.  801.  el  aeq.  The  term 
uleRal  dnncs'does  ncA  mean  the  use  of 
a  controiled  substance  pnrsuant  to  a 
1.  a  iid  prescnption  or  other  u»es 
authonzed  hy  law 

impairment    meaas  defiueat  or 
ujminishmg  oG-tbe-joi)  perfoiwiance 
resulting  from  ph^'sicai  or  psycholof^al 
stressors,  ttiat  may  irxdnde  abuse  of 
liruss  or  other  substances 

Initial  screenmR  test'  oieans  an 
immunoaBay  screen  lo  elamnate 
nt-sauve    urme  speumens  from  further 
ronsideration 

Protected  area  "  has  the  same 
rr.panins  as  in  j  73.2<g|  of  this  chapter, 
an  area  encompassed  by  pbysicai 
b-xmers  and  lo  which  access  w 
ronlroiied 

Random  test    means  a  system  of 
unannounced  dnig  testing  imposed  in  a 
statistically  random  manner  to  a  eroup 
so  thai  all  persom  withm  that  group 
h.jve  an  eqiiaj  probabihty  of  selection. 

Suitable  inquiry'  means  venhcation 
of  empioyment  history  for  a  miniiDim)  of 
the  past  five  years,  obtained  through 
contacts  with  previous  employers  to 
determine  if  a  person  was.  in  the  past, 
tested  positive  for  ilie«al  dniffs.  Bub(ec! 
to  a  plan  for  treating  drvR  abuse 
removed  from,  or  made  meligibtle  lor 
activities  within  the  scope  of  10  GFR 
Part  26.  or  denied  uneaoorted  access  at 
any  other  miclear  power  plant  or  other 


employment  in  accordance  with  a 
f;tnes8-for-duty  poiicy 

I'aannounoed  testins    means 
unannounced  random  tests. 

§  26.4    Intepretatlont. 

Except  as  speciftcaiiy  authorized  by 
the  Cumxnission  in  wntuig,  no 
interpretation  of  the  meaning  of  the 
regulations  m  this  pan  by  ar.y  officer  or 
employee  of  the  Conxmission  other  than 
a  written  mterprelaliun  by  the  Geacrai 
Counsel  will  be  recognized  to  be  binding 
upon  the  Commission. 


The  Committee  may.  upon  application 
of  in\  interested  persuri  or  npon  ris  own 
initiative,  grant  surh  exemptions  from 
the  retpirrements  of  the  regulations  in 
this  part  as  it  determines  are  authonzed 
by  taw  and  will  not  endanger  life  or 
property  or  the  common  defense  and 
security  and  are  otherwise  in  the  public 
interest 

^  2«.7    ktformatkMi  oaUec«nn 
requiremants:  0M8  a^fwowl 
The  Nuclear  Regulator)  Commisaion 

has  .submitted  the  infurmittion  ooiieclion 
requirements  contame*!  in  lius  part  of 
the  Office  of  Maiiagement  and  Uudtfet 
iON4Bj  for  approval  as  required  by  the 
Paperwork  Reduction  Act  of  ia*»0  144 
I '  S.C.  :i5tn  et  seq  ).  OMB  h*.  s  approved 
th(^  mformatioQ  coUection  re(]4uremeots 
Contained  m  this  part  under  control 

number ' 

(b)  The  approved  information 
collection  requirements  contained  in  this 
pari  appear  in  §626.20.26.21.  2fl.22. 
2tJ  23,  26.29.  Zii  ^'l ,  2B  73,  and  ZeiU. 

General  Performan(-e  Obiactives 

S  26.10    General  performance  oblectives. 
Fitness-for-duty  programs  ahali: 

(a)  Provide  reasonable  assurance  that 
nuclear  power  plant  personnel  are  not 
under  the  influence  of  arry  substance, 
legal  or  illegal,  or  mentally  or  physically 
impaired  from  any  cause,  which  in  any 
way  adversely  affects  their  ability  to 
safely  and  competently  perform  their 
duties: 

(b)  Provide  reasonable  measures  for 
the  early  detection  of  persons  who  are 
not  fit  to  perform  activities  witfiin  the 
scope  of  this  part:  and 

(c)  Have  a  goal  of  achieving  a  drug- 
free  workplace  and  a  workplace  free  (»f 
the  effects  of  such  subslances- 

Program  Eteotents  and  Procedures 


§  26.20    Written  poltcy  and  | 

Each  license  subject  to  this  part  shall 
establish  and  implement  written  policies 


'  lEctilorul  Notar  Conirai  numt>0T  wtlt  appPAr  tn 


and  procedurps  destined  to  meet  (he 
aerieral  pprfnimance  n^tiecTives  rmd 
specific  requirements  of  This  part  Each 
licensee  Bhall  retam  a  copy  of  the 
current  wntien  policy  and  procedures  as 
a  record  until  the  ComrrMssion 
termmalps  each  hzcrt^i-  for  which  the 
policy  and  procedures  were  developed 
and.  if  any  portion  of  the  policies  and 
procedures  are  superseded,  retain  the 
superseded  matenal  for  three  yfars  after 
each  change  As  a  minimum,  wnlten 
policies  and  pn^cedures  shell  address 
fitness  for  duty  through  the  following; 

(a)  An  o\'erall  riescnptiun  of  hcensee 
policy  on  fitness  for  duly  The  policy 
shall  address  abuse  of  illegal  drugs  and 
legal  drugs  (e.g.,  alcohol.  pre.scTiplion 
and  over-the-counter  drugs)  Licensee 
pohcy  shall  also  address  other  factors 
that  could  affect  fitness  for  duty  such  as 
menial  stress,  fatigue  and  illness. 
Written  policy  documents  shall  be  In 
sufficient  detail  to  provide  affected 
individuals  with  informalion  on  what  is 
expected  of  them,  and  what 
consequences  may  result  from  lack  of 
adherence  lo  the  policy 

(b)  A  description  nf  programs  which 
are  available  to  persuunei  det>inng 
as.sistance  in  dcahog  wiih  drug  ur  other 
problems  thai  could  adversely  affect  the 
performance  of  activities  within  the 
scope  of  this  part 

(cj  Procedures  lo  be  utilized  in  testing 
for  druga.  incUiduig  procedures  for 
protecting  the  etopbyee  and  the 
integrity  of  the  apecimen.  and  the 
quality  controls  used  to  ensure  \he  iest 
reaults  are  valid  and  attributable  to  the 
correct  individual 

(d)  A  description  of  immediate  and 
follow-on  actions  which  will  be  taken, 
and  the  procedures  to  be  utihzed.  m 
those  cases  where  employees  tH 
cantractofK  assigned  tu  duties  within  the 
scope  of  this  pan  art  delerroimfd  to 
have  twen  involve<i  in  the  use,  sale,  or 
possession  of  itlegtit  druef. 

§  26.21    Policy  communications  and 
awareness  training 

(a)  Persons  assigned  to  activities 
within  the  scope  of  this  part  shall  be 
provided  with  appropriate  traimng  lo 
ensure  they  understands 

(1)  Liceaaee  po4ic>'  and  procedures, 
including  the  methods  thai  will  be  used 
to  implement  the  policy. 

(2)  The  personal  and  public  health  and 
safety  hazards  associated  with  atnise  of 
drugs: 

(3)  The  effect  of  prencnptKin  and  over- 
the-counter  drugs  and  dietary  conditions 
on  drug  test  resulta.  and  the  role  of  the 
Medical  Review  Officer: 

(41  Employee  assistance  programs 
provided  by  the  license*;;  and 
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(5)  What  is  expected  of  them  and 
what  consequences  may  result  from  lack 
of  adherence  to  the  policy, 

(b)  Initial  training  must  be  completed 
prior  to  assigmcnt  to  activities  within 
the  scope  of  this  part.  Refresher  training 
must  be  completed  on  an  annual  basis, 
or  more  frequently  where  the  need  is 
indicated.  A  record  of  the  training  shall 
be  retained  for  a  period  of  at  least  three 
years. 

{!  26.22    Training  of  supervisors  and 
escorts. 

(a|  Managers  and  supervisors  of 
activities  within  the  scope  of  this  part 
shall  be  provided  appropriate  training  to 
ensure  they  understand — 

n  J  Their  role  and  responsibilities  in 
implementing  the  program: 

(2)  The  roles  and  responsibilities  of 
others,  such  as  the  personnel,  medical, 
and  Employee  Assistance  Program 
(EAP)  staffs: 

(3)  Techniques  for  recognizing  drugs 
and  indications  of  the  use.  sale,  or 
possession  of  drugs: 

(4)  Behavioral  observation  techniques 
for  detecting  degradation  in 
performance,  impairment,  or  changes  in 
employee  behavior  (in  the  case  of 
escorts,  the  behavioral  observation 
techniques  shall  cover  detection  of 
impairment):  and 

(5)  Procedures  for  initiating 
appropriate  corrective  action,  to  include 
referral  of  employees  for  counseling  or 
treatment  (in  the  case  of  escorts,  this 
shall  cover  reporting  to  appropriate 
management). 

(b)  Persons  assigned  to  escort  duties 
shall  be  provided  appropriate  training  to 
ensure  they  understand  the  matters 
contained  in  S  26.22(a)(3).  (4).  and  (5). 

(c)  Initial  training  must  be  completed 
prior  lo  assignment  of  duties  within  the 
scope  of  this  part  and  within  3  months  of 
initial  supervisory  assignment,  as 
applicable.  Refresher  training  must  be 
completed  on  an  annual  basis,  or  more 
frequently  where  the  need  is  indicated. 
A  record  of  the  training  shall  be  retained 
for  a  period  of  at  least  three  years. 

§  26.23    Contractors. 

All  contractor  personnel  performing 
activities  withm  the  scope  of  this  part 
for  a  licensee  must  be  subject  to  either 
the  licensee's  program  relating  to  fitness 
for  duty,  or  to  a  program,  formally 
reviewed  and  approved  by  the  licensee, 
which  meets  the  standards  of  this  part. 
Written  agreements  between  licensees 
and  contractors  for  activities  within  the 
scope  of  this  part  shall  be  retained  for 
the  life  of  the  contract  and  will  clearly 
show  thai — 

(a)  The  contractor  is  responsible  to 
the  licensee  for  adhereing  lo  the 


licensee's  fitnessTor-duty  poUcy.  or 
maintaining  and  adhereing  lo  an 
effective  fitness-for-duty  program  which 
meets  the  standards  of  this  part;  and 
(b)  Personnel  having  been  dented 
access  or  removed  from  nuclear  safely 
activities  at  any  nuclear  power  plant  for 
violations  of  fitness-for-duty  policy  will 
not  be  assigned  lo  contracted  work 
without  the  knowledge  and  consent  of 
the  licensee. 

$  26.24    Chamk»l  testing. 

(a)  To  provide  a  means  to  deter  and 
detect  drug  abuse,  the  licensee  shall 
implement  the  following  chemical 
testing  programs  for  persons  subject  to 
this  pari: 

(1(  Testing  immediately  before  the 
initial  granting  of  unescorted  access  to 
protected  areas  or  assignment  to 
activities  within  the  scope  of  this  part. 
(2)  Unannounced  tests  imposed  in  a 
random  manner.  The  tests  must  be 
administered  so  that  a  person 
completing  a  test  is  immediately  eligible 
for  another  unannounced  test 

(i)  Alternative  A:  The  tests  must  be 
conducted  in  a  manner  that  assures  that 
at  least  90  percent  of  the  individuals 
within  the  scope  of  the  rule  are  tested 
each  year,  thai  testing  is  performed 
throughout  the  year  and  that  testing 
rates  for  individuals  already  tested  with 
negative  results  not  be  lower  than  30 
percent  per  year  (2W  percent  per  month) 
for  the  remainder  of  the  testing  year, 
(iil  Alternative  B:  The  tests  must  be 
administered  throughout  the  year  at  an 
annual  rate  equivalent  to  300  percent  of 
the  population  subject  lo  such  testing. 

(3J  Testing  for-cause.  i.e..  immediately 
following  any  observed  behavior 
indicating  possible  drug  abuse:  after 
accidents  involving  a  failure  in 
individual  performance  resulting  in 
personal  injury,  in  a  radiation  exposure 
or  release  of  radioactivity  in  excess  of 
regulatory  limits,  or  actual  or  potential 
substantial  degradations  of  the  level  of 
safety  of  the  plant;  or  after  receiving 
credible  informalion  that  an  individual 
is  abusing  drugs. 

(4)  Follow-up  testing  on  a  random 
basis  to  verify  continued  abstention 
from  the  use  of  drugs. 

(b)  Testing  for  drugs  shall,  at  a 
minimum,  conform  to  the  "Mandatory 
Guidelines  for  Federal  Workplace  Drug 
Testing  Programs"  issued  by  the 
Alcohol.  Drug  Abuse,  and  Mental  Healsh 
Administration  of  the  Department  of 
Health  and  Human  Ser\)ces  [these 
guidelines  are  available  for  review  at 
the  Public  Document  Room,  2120  L  St., 
NW..  Washmgton.  DC  20555.  and  will  be 
published  with  the  final  regulations). 
hereinafter  referred  to  as  the  HMS 
Guidelines.  Licensees,  at  their 


discretion,  may  implement  programs 
wiih  more  stringent  standards  (e.g.. 
lower  cutoff  levels).  Management 
actions  with  respect  to  persons  who  fail 
a  more  stringent  standard,  but  do  no) 
test  positive  under  the  HHS  Guidelines 
incorporated  in  this  rule,  would  also  be 
at  the  discretion  of  the  licensee. 

(c)  Licensees  shall  test  for  all  five 
drugs  or  classes  of  drugs  described  in 
paragraph  2.1(a)  (1)  and  (2)  of  the  HHS 
Guidelines.  In  addition,  licensees  shall 
consult  with  local  law  enforcement 
authorities  and  drug  counseling  services 
lo  determine  whether  other  drugs  arc 
being  used  in  the  geographical  locale  of 
the  facility  and  the  local  workforce. 
Where  appropriate,  other  drugs  so 
identified  must  be  added  lo  the  list  of 
drugs  being  tested.  Conservative  cutoff 
limits  must  be  established  by  the 
licensee  for  these  drugs. 

(d)  Licensees  may  conduct 
preliminary  tests  of  an  aliquot  prior  to 
forwarding  selected  specimens  to  a 
contract  laboratory  meeting  the 
requirements  of  paragraph  (e)  of  this 
section,  provided  the  licensee's  staff 
possesses  the  necessary  training  and 
skills  for  the  tasks  assigned,  their 
qualifications  are  documented,  and 
adequate  quality  controls  are 
implemented.  Quality  control 
procedures  for  preliminary  tests  shall 
include  the  processmg  of  blind 
performance  test  specimens  and  the 
submission  to  the  contract  laboratory  of 
a  sampling  of  specimens  initially  tested 
as  negative. 

(ft)  Quality  controls  and  procedures 
for  contract  laboratories  shall  be 
consistent  with  the  HHS  standards  for 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agenices."  {these  guidelines  are 
available  for  review  at  the  Public 
Document  Room.  2120  L  St..  NW.. 
Washington.  DC  20555.  and  will  be 
published  with  the  final  regulations]. 
Contract  laboratories  shall  conduct 
initial  screening  tests  and  confirmatory 
tests  on  all  specimens  forwarded  for 
testing.  Licensees  shall  submit  blind 
performance  test  specimens  to  contract 
laboratories  in  accordance  with 
paragraph  2.5(d)  (2)  and  (3)  of  the  HHS 
Guidelines. 

§  26.25    Employee  Asslttanca  Programs 
(EAP). 
Each  licensee  subject  to  this  part  shall 

maintain  an  Employee  Assistance 
Program  to  strengthen  fitness-for-duty 
programs  by  offering  ass*^ssment.  short- 
term  counseling,  referral  services,  and 
treatment  monitoring  to  employees  with 
problems  that  could  adversely  affect  the 
performance  of  activities  wilhm  the 
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scope  of  this  part.  EAPs  shouid  be 
designed  to  achieve  early  intervention 
and  provide  for  confidential  assistance 
(except  where  safety  considerations 
must  prevail).  EAP  staff  shall  inform 
licensee  management  when  a 
determination  has  been  made  that  a 
self-referring  individual's  condition 
constitutes  a  hazard  to  himself  or  herself 
or  others. 

^  26.27     Managemvnt  actions  and 
unctions  to  be  imposed. 

(al  Prior  to  the  initial  granting  of 
unescorted  access  to  a  protected  area  or 
the  assignment  to  activities  wilhm  the 
scope  of  this  part  to  any  person,  the 
licensee  shall  obtain  a  written  statement 
from  the  individual  as  to  whether 
activities  within  the  scope  of  this  part 
were  ever  denied  the  individual  and 
shall  complete  a  suitable  inquiry  to 
determine  if  that  person  was.  in  the 
past,  tested  positive  for  illegal  drugs, 
subject  to  a  plan  for  treating  drug  abuse, 
or  removed  from  activities  wilhm  the 
scope  of  this  part,  or  denied  unescorted 
access  at  any  other  nuclear  power  plant 
in  accordance  with  a  fitnesa-for-duty 
policy.  If  such  a  record  is  established, 
the  new  assignment  to  activities  within 
the  scope  of  this  part  or  granting  of 
unescorted  access  must  be  based  upon  a 
management  and  medical  determination 
of  fitness  for  duty  and  the  establishment 
of  an  appropriate  foiiow-up  testing 
program,  provided  the  restrictions  of 
p-jragraph  [b|  of  this  section  is  observed. 
To  meet  this  requirement,  the  identity  of 
persons  denied  unescorted  access  or 
removed  under  the  provisions  of  this 
part  and  the  circumstances  for  such 
denial  or  removal,  including  test  results. 
will  be  made  available  in  response  to  an 
inquiry  by  any  company  or  its 
contractor  falling  under  the  scope  of  this 
part.  Failure  to  list  all  previous 
employers  and  reasons  for  removal  or 
revocation  of  unescorted  access  shall  be 
cause  for  denial  of  unescorted  access. 

(b)  Each  licensee  subject  to  this  part 
shall,  as  a  minimum,  take  the  following 
actions  Nothing  herem  shall  prohibit 
the  licensee  from  taking  more  stringent 
action. 

(1 )  Lacking  any  other  evidence  to 
indicate  the  use.  sale,  or  possession  of 
illegal  drugs  onsile.  a  confirmed  positive 
test  result  shall  be  presumed  to  be  an 
indication  of  offsite  drug  use.  The  first 
confirmed  positive  test  shall,  as  a 
minimum,  result  in  immediate  removal 
from  activiiies  within  the  scope  of  this 
part  for  at  least  14  days  and  referral  to 
the  EAP  for  assessment  and  counsehng 
durmg  any  suspension  period.  Plans  for 
treatment,  follow-up.  and  future 
employment,  shall  be  developed,  and 
any  rehabilitation  program  deemed 


appropriate  must  be  initiated  as 
appropriate,  during  such  suspension 
period.  Satisfactory  management  and 
medical  assurance  of  the  individual's 
fitness  to  adequately  perform  activities 
within  the  scope  of  this  pari  shall  be 
obtained  before  per.niltmg  the 
individual  to  be  returned  to  these 
activities.  Any  subsequent  confirmed 
positive  test  shall  result  in  removal  from 
unescorted  access  to  protected  areas 
and  activities  within  the  scope  of  this 
part  for  a  minimum  of  three  years  from 
the  date  of  removal, 

(2)  Any  individual  determined  to  have 
been  involved  in  the  sale.  use.  or 
possession  of  illegal  drugs  while  within 
a  protected  area  of  any  nuclear  power 
plant  shall  be  removed  from  activities 
within  the  scope  of  this  Part.  The 
mdividuai  may  not  be  granted 
unescorted  access  to  protected  areas  or 
assigned  to  activities  within  the  scope  of 
this  part  fur  a  minimum  of  five  years 
from  the  date  of  removal. 

(3)  Persons  removed  for  periods  of 
three  years  or  more  under  the  provisions 
of  the  above  parac'-aphs  for  the  illegal 
sale,  use  or  possession  of  drugs  and  who 
would  have  been  removed  under  the 
current  standards  of  a  hiring  licensee. 
may  be  granted  unescorted  access  and 
assigned  duties  within  the  scope  of  this 
part  by  a  licensee  subject  lo  this  Part 
only  when  the  hiring  licensee  receives 
satisfactory  medical  assurance  that  the 
person  has  abstained  from  drugs  for  at 
least  three  years.  Satisfactory 
management  and  medical  assurance  of 
the  individual's  fitness  to  adequately 
perform  activities  withm  the  scope  of 
this  pari  shall  be  obtained  before 
permitting  the  individual  lo  peform 
activities  within  the  scope  of  this  part. 
Any  person  granted  unescorted  access 
or  whose  access  is  reinstated  under 
these  provisions,  shall  be  given 
unannounced  follow-up  tests  at  least 
once  every  three  months  for  three  years 
after  reemployment  lo  verify  continued 
abstinence  from  drugs.  Any  confirmed 
use  of  drugs  through  this  process  or  any 
other  determination  of  subsequent 
involvement  in  the  sale,  use  or 
possession  of  illegal  drugs  shall  result  in 
permanent  denial  of  unescorted  access. 

(c)  Refusal  to  provide  a  specimen  for 
testing  and  resignation  prior  to  removal 
for  violation  of  company  policy 
concerning  drugs  shall  be  recorded  as  a 
removal  for  cause.  Such  records  shall  be 
retained  for  the  purpose  of  meeting  the 
requirements  of  S  26.27(aJ. 

(d)  If  a  license  has  reasonable  belief 
that  an  NRC  employee  may  be  under  the 
influence  of  any  substance,  or  otherwise 
unfit  for  duty,  the  licensee  may  not  deny 
access  but  may  escort  the  individual.  In 


any  instance  of  this  occurrence,  the 
appropriate  Regional  Administrator 
shall  be  notified  immediately  by 
telephone.  During  other  than  normal 
working  hours,  the  NRC  Operations 
Center  shall  be  notified. 

S  26.28    Appeals. 

Each  licensee  subject  to  this  part  shall 
establish  a  procedure  for  employees  and 
contractor/vendor  employees  to  appeal 
fitness  for  duty  determinations  that 
could  have  an  adverse  effect  on  the 
individual's  employment.  The  procedure 
must  provide  notice  and  an  opportunity 
to  respond  and  be  consonant  with 
fundamental  principles  of  due  process. 
Where  applicable,  grievance  review 
procedures  contained  in  collective 
bargaining  agreements  covering  the 
bargaining  unit  of  which  the  employee  is 
a  member  will  normallly  meet  this 
requirement,  and  they  may  be  used  for 
this  purpose  whether  or  not  the 
administrative  action  taken  is  a 
grievable  action  under  the  contract. 

§  26.24    ProtecUon  of  Information. 

(a)  Each  licensee  subject  to  this  part, 
who  collects  personal  information  on  an 
employee  for  the  purpose  of  complying 
with  this  part,  shall  establish  and 
maintain  a  system  of  files  and 
procedures  for  the  protection  of  the 
personal  information.  Such  system  shall 
be  maintained  until  the  Commission 
terminates  each  license  for  which  the 
system  was  developed. 

(b)  The  licensee  shall  not  disclose  the 
personal  information  collected  and 
maintained  to  persons  other  than 
assigned  medical  review  officials,  other 
licensees  legitimately  seeking  the 
information  as  required  by  this  part  for 
employment  decisions  and  who  have 
obtained  a  release  from  current  or 
prospective  employees  or  contractor 
personnel,  NRC  representatives. 
appropriate  law  enforcement  officials, 
the  subject  individual  or  his  or  her 
representative,  or  to  those  licensee 
personnel  who  have  a  need  lo  have 
access  lo  the  information  in  performing 
assigned  duties. 

Inspections.  Records  and  Reports 

§  26.70    Inspections. 

(a)  Each  licensee  subject  to  this  pari 
shall  permit  duty  authorized 
representatives  of  the  Commission  to 
inspect  its  records,  premises,  activities, 
and  personnel  as  may  be  necessary  to 
accomplish  the  purposes  of  this  part. 

(b)  Written  agreements  between 
licensees  and  their  contractors  will 
clearly  show  ihal  the — 

(1)  Licensee  is  responsible  lo  the 
Commission  for  maintaining  an  effective 


Federal  Regisler  /  Vol.  53.  No.  184  /  Thui^day.  September  22.  1988  /  Proposed  Rules  36827 


fitness-for-duty  program  in  accordance 
with  this  part:  and 

(2)  NRC  may  inspect,  copy,  or  take 
away  copies  of  any  licensee  or 
contractor  documents,  records,  and 
reports  related  to  implementation  of  Ihe 
licensee's  or  contractor's  fitness-for-duty 
program  under  the  scope  of  tlie 
contracted  activities. 

§  26.71    Reconfkeeping  requirements. 

Each  licensee  subject  to  this  p.irl 
shall— 

(a)  Retain  records  of  inquiries 
conducted  in  accordance  with  9  26.27(a). 
that  result  in  the  granting  of  unescorted 
access  to  protected  areas,  until  three 
years  following  termination  of  such 
access  authorizations; 

(b)  Retain  records  of  confirmed 
positive  tesi  results  which  are  concurred 
in  by  the  Medical  Review  Officer,  and 
the  subsequent  personnel  actions  for  a 
period  of  at  least  three  years:  and 

(c)  Retain  records  of  persons  made 
ineligible  for  three  years  or  longer  for 
assignment  to  activities  within  the  scope 
of  this  part  under  the  provisions  of 

S  26.27lb)n).  (2).  (3)  or  (c),  until  the 
Commission  terminates  each  license 
under  which  the  records  were  created. 

(d)  Collect  and  compile  filness-for* 
duty  program  performance  data  as 

described  in  NRC  Form -'  The 

data  shall  be  analyzed  and  appropriate 
actions  taken  to  correct  program 
weaknesses.  Such  data  and  analysis 
shall  be  retained  for  three  years  and 
made  available  for  inspection  by  the 
NRC. 

5  26.73    Reporting  rsqulrements. 

(a)(t)  Each  licensee  subject  to  this 
part  shall  inform  the  Commission  of 
significant  fitness-for-duty  events 
including: 

lil  Sale,  use.  or  possession  of  illegal 
drugs  within  the  protected  area  and. 

(ii)  Any  acts  involving  the  illegal  sale. 
use  or  possession  of  a  controlled 
substance  by  any  person  licensed  under 
10  CFR  Part  55  to  operate  a  power 
reactor  or  by  any  supervisory  personnel 
assigned  to  perform  duties  within  the 
scope  of  this  parL  This  includes  the 
results  of  confirmed  positive  tests  on 
such  persons. 

(2)  Such  notifications  shall  be  made  to 
the  NRC  Operations  Center  by 
telephone  within  24  hours  of  the 
discovery  of  the  event. 

(3)  Written  reports  documenting  such 
notifications  and  specifying  actions 
taken  shall  be  submitted  within  30  days 
to  the  U.S.  Nuclear  Regulatory 
Commission.  Document  Control  Desk. 


*  lEdilonal  note-  NRC  Fonn  number  will  b« 
putiisfaed  In  the  finnl  reguUtion] 


Washington.  DC  20555.  The  licensee 
shall  also  submit  one  copy  to  the 
appropriate  NRC  Regional  Office. 
Written  reports  shall  not  include  the 
names  of  the  indi\'iduals. 

(b)  Fitness-for-duty  events  shall  be 
reported  under  this  section  rather  than 
reported  under  the  provisions  of  §  73.71. 

Audits 

S  26.60    Audits. 

(a)  Each  licensee  subject  to  this  part 
shall  cause  the  fitnessfor-duty  program 
to  be  audited  at  least  once  every  13 
months.  In  addition,  audits  shall  be 
conducted,  al  least  once  every  13 
months,  of  those  portions  of  fitness-for- 
duty  programs  implemented  by 
contractors.  Licensees  may  accept 
audits  of  contractors  conducted  by  other 
licensees  and  need  not  re-audit  the  same 
contractor  for  the  same  period  of  time.  A 
copy  of  the  audit  report,  to  include 
fitndings,  recommendations  and 
corrective  action  must  be  provided  to 
each  sharing  utility  and  made  available 
on  site  for  NRC  inspection.  Licensees 
retain  responsibility  for  the 
effectiveness  of  contractor  programs 
and  the  implementation  of  appropriate 
correclive  action. 

(b)  Audits  shall  focus  on  the 
effectiveness  of  the  program  and  be 
conducted  by  individuals  qualified  in 
the  subjectfs)  being  audited,  and 
independent  of  both  program 
management  and  personnel  directly 
responsible  for  implementation  of  the 
fitness-for-duty  program. 

(c)  The  result  of  the  audit,  along  with 
recommendations,  if  any.  shall  be 
documented  and  reported  to  senior 
corporate  and  site  management.  The 
resolution  of  the  audit  findings  and 
corrective  actions  shall  be  documented. 
These  documents  shall  be  retained  for 
three  years  and  made  available  for  NRC 
inspection. 

Enforcement 

$26.90    Violations. 

(a)  An  injunction  or  other  court  order 
may  be  obtained  to  prohibit  a  violation 
of  any  provision  of — 

(1)  The  Atomic  Energy  Act  of  1954.  as 
amended; 

(2)  Title  II  of  the  Energy 
Reorganization  Act  of  1974;  or 

(3)  Any  regulation  or  order  issued 
under  these  Acts. 

(b)  A  court  order  may  be  obtained  for 
the  payment  of  a  civil  penally  imposed 
under  section  234  of  Ihe  Atomic  Energy 
Act  of  1954,  for  violations  of — 

(1}  Section  53.  57.  62,  63.  81.  82.  101. 
103. 104, 107.  or  109  of  the  Act; 

(2)  Section  206  of  the  Energy 
Reorganization  Act  of  1974; 


(3)  Any  rule,  regulation,  or  order 
issued  under  these  sections,  or  under 
section  161  of  the  Act; 

(4)  Any  term,  condition,  or  limitation 
of  any  license  issued  under  these 
sections;  or 

(5)  Any  provisions  for  which  a  license 
may  be  revoked  under  section  188  of  the 
Atomic  Energy  Act  of  1954. 

(c)  Any  person  who  willfully  wolates 
any  provision  of  the  Atomic  Energy  Act 
of  1954.  as  amended,  or  any  regulation 
or  order  issued  under  the  requirements 
of  the  Act,  include  regulations  under  this 
part,  may  be  guilty  of  a  crime  and.  upon 
conviction,  may  be  punished  by  fine  or 
imprisonment  or  both,  as  provided  by 
law. 

Dated  at  Rockville.  Maryland,  Ibis  15th  day 
of  September.  19ea. 

For  Ihe  Nuclear  Rijgulatory  Commission. 
Samuel  |.  Chilk. 
Secretary  of  the  Commission. 

lEdilorial  oole:  This  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations! 

Appendix  lo  the  Document 

Fitness- for  Duty  Program  Elements  Not 
IncJuded  in  the  Proposed  W  CFR  Port  26 

The  Commission  has  decided  not  to 
include  several  matters  in  Ihe  proposed 
fitness-fot-duty  rule,  but  seeks 
comments  as  to  whether  these  matters 
should  be  added  lo  the  rule  or  included 
as  recommendations  in  implementing 
guidance. 

1.  Expand  Ihe  scope  of  the  rule  to 
include  other  activities  directly  related 
to  nuclear  safety  by  licensee  and 
contractor  personnel.  This  could  include 
engineering  and  qualily  assurance 
activities  performed  outside  a  protected 
area  and  activities  performed  by 
escorted  licensee  or  contractor 
personnel  within  a  protected  area 
which,  if  not  properiy  performed,  could 
contribute  to  facility  conditions  adverse 
to  public  or  worker  safety. 

2.  Require  that  licensees  take  specific 
measures  to  deter  onsite  sale, 
possession,  or  use  of  alcohol  and  drugs 
and  to  achieve  early  detection  should 
these  problems  exisL  These  measures 
could  include: 

(a)  Searches  of  the  workplace,  which 
would  be  unannounced  and  random. 

(b)  Investigations  designed  to 
determine  whether  there  is  an  existing 
or  potential  problem. 

(c)  A  mechanism  for  discreet 
expressions  of  concern  regarding  the 
condition  of  an  employees'  fitness  for 
duty  in  a  manner  that  can  facilitate 
unrestricted  flow  of  information,  and 

(dl  Information  coUectiDn  from  law 
enforcement  authorities  and  drug 
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counseling  services  concerning  drug 
activity  in  the  local  community, 

3,  The  .\RC  developed  a  list  of  data 
that  appear  to  be  appropriate  based 
upon  informed  reviews  by  appropriate 
professionals  in  other  organizations.  To 
ensure  consistency  of  data  and  to 
facilitate  analysis,  the  draft  form  below 
could  be  utilized.  The  Commission  seeks 
specific  comments  as  to  whether  the 
data  hsted  form  a  relevant  basis  for  the 
tnaluation  of  program  performance,  and 
whether  there  are  any  other  data  which 
would  be  important  in  this  regard. 

BtLLING  CODE  ;S90-Ot-M 


FITNESS-FOR-DUTY  PROGRAH 

PERFORMANCE  DATA 

1-Jun  19 
-Dec  19  _ 

Action  Taken 
Term  Rehab 

Site: 

Period:  Ja 

Contact  'ii~e: 

Ju 
Docket  P's 

Teleohone  Number:  (          ) 

Ave  »  cf  Eniployees: 

Avq  «  of  "Permanent"  Contractor  Employe 
(Contractor  onsite  6  nionths  or  Ion 

Ava  i^  cf  Other  Contractors: 

es: 

ger) 

I.   TESTING                  Employees 

(  *  PCS) 

A.  Preemplovment/Prebadqinq           (  J 

Contractors 
(  #  POS) 

(   ) 

Fend 

R.  Unannounced  Periodic              (  ) 

{   ) 

C.  Unannounced  Random               (  \ 

(   ) 
(   ) 

n.  For  Ciuse  (Incl  Pcst-Accident )      (   ) 

[■  .  Fr.llowup  (Verify  Abstention)        (   ) 

(   ) 

F.  Other  (Describe;        ',                     (  ) 

(   ) 

G.  Drugs  icentified(>') : 

Mari-uana            Amphetamines 

Opiates 

Alcohol 

f   Subjects 
ID'd 

Others 

(Describe)  

Action  Taken 
Term  Rehab 

Cocaine             Phencycl idine 

II.  PROACTIVE  EFFORTS              Total 

#    Kan-Hrs 

Pend 

A.  Searches  of  Workplace         

b.  Searches  of  Personal  Vehicles   

C.  Searches  Using  Dog           

D.  Investigations  by 

Licensee/Contractor          

E.  Investigations/Arrests  by 

Law  Enforcement 

XX 

F.  *  ID'd  by  Supervisor         X\ 

XX 

G.  #  ID'd  thru  Allegs.  to  Employer  JY. 

H.  #  ID'd  thru  Allegs.  to  others 

(NRC,  Law  Enforcement,  etc.)   XX 

XX 

1.  Other  (Describe:            )  T^ 

yy 

Data  should  reflect  only  those  persons  confirmed  to  be  using,  possessing,  or 
selling  drugs.  "Term"  means  terminated,  "Rehab"  means  rehabilitated  (or  counseled) 
and  returned  to  duty,  "Pend"  means  final  disposition  is  pending. 


BEST  COPY  AVAILABLE 
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III.     EAP   PROGRAM  USt    (REFERRAL   SOURCE) 


Disposition 


Dropped 
Emplujecs       Ccr.tractcrs     Rehab       Program       Term       Pend 


A.  Self 

B.  Family 

C.  Friends /Coworkers 

D.  L'fiion 

F.  Supervisors 

F.  Other  (Describe: 


JX^  CAUSE  OF  BEHAVIORAL  PROBLEM  (REASON  FOR  REFERRAL) 

A.  ^le^ta^/E[r^tioIl6l 

E.  Fdmily/Reldtionship  

C.  Jcb  Related  

0.  Medicdl  

E.  Leyi]  

F.  Financial 
C.  Aicchol 

H.  Drugs  

1.  Other  (Describe:  [       


Cnntr  dclors 


V.   SUMMARY  DESCRIPTION  OF  LESSONS  LEARNED: 

Briefly  describe  any  program  changes  since  last  report;  incluce  additional 
drugs  tested  per  10  CFR  26.?4(c) (2) (iv) ;  describe  any  cutoff  levels  lower  than  In 
HHS  Guidelines. 

BILUMG  CODC  7S9(M}I-C 
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10  CFR  Part  26 


FItness-for-Duty  Program;  Meeting 

agency:  Nuclear  Regulatory 
Commission. 


action:  Meeting. 


summary:  The  NRC  staff  will  conduct  a 
nu-eimg  to  further  public  understanding 
of  a  proposed  rule  that  will  require 
nuclear  power  plant  licensees  to 
implement  a  fitness-for-duty  program. 
The  proposed  rule  appears  in  this  issue 
of  the  Federal  Register. 
date:  October  17, 1988. 
ADDRESS:  Holiday  Lin  Crovvne  Plaza 
(Ballroom,  Meeting  Group  No.  4836). 
1750  Rockville  Pike.  Rockville.  MD 
20852.  Telephone:  (301)  468-1100. 1-800- 
();!a-5963. 

FOR  FURTHER  INFORMATION  CONTACT! 
Nancy  Ervm.  Office  of  Nuclear  Reactor 
Regulation,  US.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
telephone  (301 1  492-0946. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  provide  a 
forum  for  discussion  of  issues  raised  by 
the  Commission's  proposed  rule  on 
fitness  for  duty,  and  in  particular, 
aspects  related  to  random  urine  tests  for 
drugs. 

The  NRC  wishes  to  facilitate  the 
public  comment  process  by  providing  an 
opportunity  for  members  of  the  public  to 
raise  issues  and  have  questions 
answered  on  the  proposed  rule. 

The  tentative  meeting  agenda  is 
shown  below: 

Morning  Session 

9:00  am    Opening  Remarks  (NRC) 
9:20-9:30    Brief  History  and  Purpose  of 

Rule  (NRC  staff) 
9:30-10:45     Guidelines  for  Drug  Testing 

Programs  (National  Institute  on  Drug 

Abuse) 
10:45-11:45    Provisions  of  the  Proposed 

Rule  and  Issues  (NRC  staff  and 

Attendees) 
11:4&-1:00    Lunch  Break 

Afternoon  Session 

1:00-3:30    Provisions  of  the  Proposed 

Rule  and  Issues,  cont.  (NRC  staff  and 

Attendees) 
3:00-4.30    Comments  Requested  by  the 

Commission  (NRC  staff  and 

Attendees) 
4:30-4:45    Closing  Remarks  (NRC  staff) 

Dated  at  Washington.  DC.  this  8lh  day  of 
September.  1988 


For  The  Nuclear  Regulatory  Commission. 

Brian  K.  Grimes, 

Director  Division  of  Reactor  Inspection  and 

Safeguard.  Office  of  Nuclear  Reactor 

Regulation. 

|FR  Doc.  88-21414  Filed  9-21-88;  8:45  am] 

BIUJNG  CODE  7590-01 -M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

IDocketNo.  C-2932] 

National  Indemnity  Co.,  et  a\. 

AGENCY;  Federal  Trade  Commission. 
ACTION:  Notice  of  period  for  public 
comment  on  petition  to  reopen  and  set 
aside  the  order. 

summary:  National  Indemnity  Company 
and  six  subsidiary'  respondents  in  the 
order  in  Docket  No.  C-2932.  filed  a 
petition  on  August  30. 1988.  requesting 
that  the  Commission  reopen  and  set 
aside  the  order  concerning  the  failure  to 
comply  with  the  Fair  Credit  Reporting 
Act. 

DATE:  Deadline  for  filing  comments  in 
this  matter  is  October  14.  1988. 
ADDRESS:  Comments  should  be  sent  to 
the  Office  of  the  Secretary.  Federal 
Trade  Commission,  6th  Street  and 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20580,  Requests  for 
copies  of  the  petition  should  be  sent  to 
Public  Reference  Branch,  Room  130 
FOR  FURTHER  INFORMATION  CONTACT. 
George  T.  O'Brien.  Enforcement 
Division.  Bureau  of  Consumer 
Protection.  Federal  Trade  Commission, 
Washington.  DC  20550.  [2021  326-2972. 
SUPPLEMENTARY  INFORMATION:  The 
order  in  Docket  No  C-2932  was 
published  at  43  FR  52467  on  November 
13,  1978.  The  petitioners  are  engaged  in 
the  underwriting  and  sale  to  the  public 
of  property  and  liability  insurance 
throughout  the  United  Stales.  The  order 
requires  that  in  connection  with  the 
consideration  of  applications  for 
insurance  respondents  disclose  to  the 
consumer  that  an  investigative 
consumer  report  may  be  procured  and 
that  the  consumer  has  the  right  to 
request  a  disclosure  of  the  nature  and 
scope  of  the  report.  The  order 
modification  requested  by  petitioners 
would  set  aside  the  order  on  the  basis 
that  they  have  complied  with  the  order 
for  10  years  and  all  but  one  of  the 
petitioners  no  longer  use  investigative 
consumer  reports.  The  petition  was 
placed  on  the  public  record  on  August 
30. 1988. 


Ust  of  Subjects  in  16  CFR  Part  13 

Fair  Credit  Reportmg  Act;  utilizing 
consumer  reports. 
Donald  S.  Clark. 
Secretary 

(FR  Doc  88-21659  Filed  9-21-88;  8:45  am] 
BILUNG  CODC  6750-0 1-M 

16  CFR  Parts  801.  802.  and  803 

Premerger  Notification;  Reporting  and 
Waiting  Period  Requirements 

agency:  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes 
amendments  to  the  premerger 
notification  rules  that  require  the  parties 
to  certain  mergers  or  acquisitions  to  file 
reports  with  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division  of  the  Department  of  Justice, 
and  to  wait  a  specified  penod  of  time 
before  consummating  such  transactions. 
The  reporting  and  waiting  period 
requirements  are  intended  to  enable 
these  enforcement  agencies  to  determine 
whether  a  proposed  merger  or 
acquisition  may  violate  the  antitrust 
laws  if  consummated  and.  when 
appropriate,  to  seek  a  preliminary 
injunction  in  federal  court  to  prevent 
consummation.  This  notice  seeks 
comments  on  one  principal  proposal  and 
two  alternative  approaches  to  revising 
the  rules,  each  of  which  is  designed  to 
eliminate  unnecessary  notification 
burdens  and  to  reduce  incentives  to 
violate  the  rules  The  principal  proposal 
would  exempt  from  the  premerger 
notification  obligations  all  acquisitions 
of  10%  or  less  of  an  issuer's  voting 
securities  on  the  grounds  that  such 
acquisitions  are  unlikely  to  violate  the 
antitrust  laws.  The  alternative  proposals 
would  alter  existing  notification 
procedures  for  acquisitions  of  10%  or 
less  of  an  issuer's  voting  securities.  One 
would  perm.it  the  purchase,  but  require 
that  the  securities  be  placed  in  escrow 
pending  antitrust  review;  the  other 
would  eliminate  the  reporting 
requirement  imposed  on  the  target  firm. 
thus  freeing  the  acquiror  of  its  obligation 
to  give  the  target  prior  notice. 
DATE:  Comments  must  be  received  on  or 
before  November  21,  1988. 
ADDRESSES:  Written  comments  should 
be  submitted  to  both  (1)  the  Secretar\ , 
Federal  Trade  Commission.  Room  136, 
Washington,  DC  20580.  and  (2)  the 
Assistant  Attorney  General.  Antitrust 
Division.  Department  of  |ustice.  Room 
3214.  Washington,  DC  20530. 
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FOU  niRTMEB  INFORMATION  CONTACT 

Kenneth  M.  Davidson.  Attorney, 
Evaluation  OfTice.  Bureau  of 
Competition.  Room  394.  Federal  Trade 
Commission.  Washington.  DC  2n5fla 
Telephone  (202)326-3300. 
SUPf>L£MEMTAKV  INFOMMT10N: 
Regulatory  Flexibility  Ad 

Each  of  these  proposed  amendments 
to  the  Hart-Scott-Rodino  premerger 
notification  rules  Is  designed  to  reduce 
the  burden  and  improve  the 
effectiveness  of  the  premerger 
notification  program.  The  Commission 
has  determined  that  none  of  the 
amendments  is  a  m0|or  rule,  as  that 
term  is  defined  in  Executive  Oder 
12291  The  amendments  will  not  result 
in.  an  annual  effect  on  the  economy  of 
SlOO  milbon  or  more;  a  major  increase  in 
costs  or  pnces  for  consumers,  individual 
industries.  Federal,  Stale,  or  local 
government  agencies,  or  geo^aphtc 
regions:  or  significant  adverse  effects  on 
competition,  employment,  invealment. 
productivity,  innovation  or  the  ability  of 
L'mted  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
m  the  domestic  market.  None  of  the 
proposed  amendments  expands  the 
coverage  of  the  premerger  notification 
rules  in  a  way  that  would  affect  small 
business.  Therefore,  pursuant  to  »*?ction 
605(b}  of  the  Admmistrative  Procedure 
Act.  5  U.SC  fl05{b).  as  added  by  the 
Regulatory  Flexibility  Act.  Pub.  L  96- 
354  (September  19  1980).  the  Fwferal 
Trade  Commisaion  certtBes  that  these 
rules  wUl  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Section  B03  nf 
the  Administrative  Procedure  Act,  5 
Lf  S  C  ft03.  requiring  a  final  regulatory 
ripjubility  analysts  of  some  rules,  is 
ther»?fore  inappHcable. 

Paperwork  Reductioo  .Act 

The  Han-ScottRodino  Premerger 
Notification  rules  and  report  form 
contain  information  collection 
requirements  as  defined  by  the 
Paperwork  Reduction  Act.  44  U^C 
3,Vn-35ia.  These  requirements  were 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  |ONilB  Control 
No.  3064-00051.  Because  the  proposed 
amendments  would  affect  the 
information  collection  requu^mcnt  of 
the  premerger  notifioation  program,  the 
proposed  amendments  have  been 
submitted  to  OMB  for  review  undtvr 
section  3504(h)  of  the  Pap<Twor* 
Reduction  Act  The  Sfjpporting 
Statement  accompanying  the  Request 
for  OMB  Review  estimates  the  principal 
proposal  would  reduce  the  number  of 
noltficattons  required,  on  average,  by  20 


fihngs  per  year  This  would  ruduce  the 
existing  burden  estimate  of  142.000 
hours  annually  by  about  800  hours.  The 
two  alternatives  being  considered  would 
not  materially  change  the  current 
burden  estimate.  Each  of  those  proposed 
procedures  would  be  optional  if 
adopted.  Persons  who  wish  to  do  so 
could  conUnue  to  file  notifications  under 
existing  procedures  Comments  on  the 
Commission's  submission  msy  be 
directed  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  Attention:  Don  Arbuckle. 
Desk  Officer  for  the  Federal  Trade 
Commission. 

BackgrouBd 

S»?rtion  7A  of  the  Clayton  Act  ("the 
act").  15  use  IBa.  as  added  by 
sections  201  and  202  of  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1978.  requires  persons  contemplating 
certain  acqmsitions  of  assets  or  voting 
secunties  to  give  advance  notice  to  the 
Federal  Trade  Commission  (hereafter 
referred  to  as  "the  Commission")  and 
the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division  of  the 
Department  of  [uslice  [hereafter  referred 
to  as  "the  Assistant  Attorney  General"!. 
and  to  wait  certain  designated  periods 
before  the  consummalion  of  such 
acquisilioaa.  The  (ransdcljons  to  wh>ch 
the  advance  notice  requirement  is 
applicable  and  the  length  of  the  wajting 
penod  required  are  set  out  respectively 
in  subsections  (aj  and  fbl  of  section  7A. 
This  amendment  to  the  Clayton  Act 
d<"n?5  not  change  the  standards  used  in 
determining  the  legaHty  of  mergers  and 
acquisitions  under  the  antitmsl  laws 

The  legislative  history  suggests 
several  purposes  und'  rlying  the  act 
Congress  wanted  to  assure  that  large 
acqui.sitiuns  were  subjected  to 
meaningful  scrutiny  under  the  antitrust 
laws  pnor  to  cuniummation.  To  this 
end.  Congress  clearly  inteuded  to 
eliminate  the  Urge  "midntght  merger." 
which  is  negotiated  m  secrvl  and 
announced  just  before,  or  sometimes 
only  after,  the  cloBU\g  lakes  place. 
Congress  also  provided  an  opportunity 
for  the  Commission  or  the  Assistant 
Attorney  General  (who  are  sumcUmes 
hereafter  referred  to  coUeclively  as  the 
"antitnjst  agencies"  or  the  "enforcement 
agencies"]  to  seek  a  court  order 
enjoining  the  completion  of  those 
transactions  (hat  the  agencies  deem  to 
present  significant  antitrust  problcns. 
Finally.  Congress  sought  to  facilitate  an 
effective  remedy  when  a  challenge  by 
one  of  the  enforcement  agencies  proved 
successful.  Thus,  the  act  requires  that 
the  antitrust  agencies  receive  prior 
notification  of  significant  acquisitions. 


provides  certain  tools  to  facilitate  a 
prompt,  thorough  investigation  of  the 
competitive  imphcations  of  these 
acquisitions,  and  assures  the 
enforcement  agencies  an  opportunity  to 
seek  a  preliminary  injunction  before  the 
parties  to  an  acquisition  are  legally  free 
to  consummate  it.  reducing  the  problem 
of  unscrambling  the  assets  after  the 
transaction  has  taken  place  Subsection 
7A(d)(l)  of  the  act.  15  L!  S  C  18a(d)(l). 
directs  the  Commission,  with  the 
concurrence  of  the  Assistant  Attorney 
General,  in  accordance  with  5  U  S  C. 
553,  to  require  that  the  notification  be  in 
such  form  and  contain  such  information 
and  documentary  malenal  as  may  be 
necessary  and  appropridte  to  determine 
whether  the  proposed  transaction  may. 
if  consummated,  violate  the  antitrust 
laws.  Subsection  7A(dl(2)  of  the  act,  15 
use.  ^8a{6){2).  grants  the  Commission, 
with  the  concurrence  of  the  Assistant 
Attorney  General  in  accordance  with  5 
U  S.C.  553,  the  authority  (A|  to  define 
the  terms  used  in  the  act.  (6|  (o  exempt 
additional  persons  or  transactions  from 
the  acfs  notification  und  wailing  peni>d 
requirements,  and  (Cj  to  prescribe  such 
other  rules  as  may  be  necessary  and 
appropriate  to  carry  out  the  purposes  of 
section  7A. 

On  December  15.  1976.  the 
Commission  issued  proposed  rules  and  a 
proposed  Notification  and  Report  Form 
("the  Form")  to  implement  the  act.  This 
proposed  rulemaking  was  published  in 
the  Federal  Regisker  of  l>H;embcr  20, 
197&.  41  FR  554^8  Because  uf  the  volume 
of  public  comment,  ti  l>ecame  clear  to 
the  Commiasmo  that  some  subslanlial 
revisions  would  have  tci  be  made  m  the 
original  rules.  On  |uly  2S.  1977,  the 
Commission  determined  that  additional 
public  comment  on  the  rules  would  be 
desirable  and  approved  revised 
proposed  rules  and  a  revised  proposed 
Notification  and  Report  Form.  The 
revised  rules  and  Form  were  published 
in  the  Federal  Register  of  August  1. 1977. 
42  FR  39040  Addilxmal  changes  in  the 
revised  rules  and  Form  were  made  after 
the  close  of  the  comment  period.  The 
Commission  formally  promulgated  the 
final  rules  and  Form,  and  issued  an 
accompanying  Statement  of  Basis  and 
Purpose  on  July  10, 1978.  The  Assistant 
Attorney  General  gave  his  formal 
concurrence  on  July  18.  1978.  The  final 
rules  and  Form  and  the  Statement  of 
Basis  and  Purpose  were  published  in  the 
Federal  Register  of  July  31,  1978.  43  FR 
33451,  and  became  effective  on 
S^'ptember  5.  197B. 

The  rules  are  divided  into  three  parts, 
which  appear  at  16  CFR  Parts  801.  802. 
and  803.  Part  801  defines  a  number  of 
the  terms  used  in  the  act  and  rules,  and 
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ex^ias  which  aa^uiuUons  are  sub^^ 
to  the  reportiog  and  wailing  period 
requirements  Part  602  contams  a 
number  of  exempHons  from  these 
requiromeata.  Part  803  explahs  the 
procedures  (or  complying  with  the  act. 
The  Notifioatioo  aad  Repori  Form. 
wbjcii  If  oon&pleted  by  persons  re<)uired 
to  file  nouficatton.  is  an  appendix  lo 
Part  803  of  the  rules. 

Changes  oi  a  substantive  nature  have 
been  made  m  the  premerger  notification 
niles  or  Form  on  au  occasions  since 
they  were  first  prDantlgaled  The  first 
was  an  increase  in  the  mtnunum  dollar 
value  exemption  contained  u  (  802.^0  of 
the  rules.  This  amendment  was 
proposed  m  the  Federal  Resistar  of 
August  la  1876, 44  FR  47Q0Q.  and  was 
published  in  final  form  in  the  Federal 
Register  of  November  21. 1979.  44  FR 
607S1.  The  sectrnd  amendment  replaoixl 
the  requirement  that  certntn  revenue 
data  for  the  year  1972  be  provided  in  the 
Notificalion  and  Repori  Form  with  a 
re<)uireroenl  that  comparable  data  be 
provided  for  the  year  1977.  This  change 
was  made  because  total  revenues  for 
the  year  1977  Im^ken  down  by  Standard 
Industnal  Dassificatmn  (SIC)  codes 
became  availdble  from  the  Bureau  of  the 
Census  The  amendment  appeared  in  the 
Federal  Register  of  March  S.  1960. 45  FR 
14205.  and  was  effective  May  3,  1980 

The  third  set  of  changes  was 
published  by  the  Federal  Trade 
Commission  as  proposed  rule  changes  in 
the  Fecieral  Register  of  July  29, 1981. 46 
FR  38710.  These  revisions  were  designed 
to  clarify  and  improve  the  effectiveness 
of  the  niles  and  of  the  Notification  and 
Report  Form  as  well  as  to  reduce  the 
burden  uf  filing  notification.  Several 
comments  on  the  proposed  changes 
were  received  during  the  comment 
period-  Final  rules,  which  adopted  some 
of  ihe  suggestions  received  dunng  the 
comment  period,  but  which  were 
substantially  the  same  as  the  proposed 
rules,  were  published  m  the  Federal 
Register  of  July  29.  1983.  48  FR  3442". 
and  became  effective  on  August  29. 
1983.  The  fourth  change,  replacing  the 
requirement  lo  provide  1977  revenue 
data  with  a  requirvinent  to  provide  1982 
data  on  the  Form,  was  published  in  the 
Federal  Register  of  March  26. 1986,  51 
FR  lOlbfl. 

The  fifth  set  of  ohanftes  to  the  rules 
iind  the  Nolificaliun  and  Report  Form 
WHS  published  by  the  Federal  Trade 
CommistuoD  as  proposed  rules  changes 
in  the  Federal  Register  of  September  24. 
1985.  50  FR  38742.  Those  ihirieer 
proposed  reviaions  were  designed  lo 
reduce  the  cost  to  the  public  nf 
complying  with  the  rules  and  to  improve 
the  program's  effectiveness  Tlie 


Commiaatoo  decided  to  ada|M  nine  of 
the  proposals,  to  reiect  one  propoeaJ  and 
to  defer  action  on  the  other  three.  Final 
rules,  wtuch  adopted  some  of  the 
suggestions  reoerved  from  puUic 
comments,  were  published  in  the 
Federal  RegUter  of  Mardi  &  1967.  52  FR 
7066  and  became  effective  on  April  10, 
1967.  These  changes  inchided  revisions 
to  the  Notification  and  Repori  Fonrn. 
found  in  16  CFR  803  (Appendixl.  The 
Form  had  previously  undergone  minor 
revisions  oa  two  other  occasions 

The  sixth  set  of  amendments  to  the 
premerger  notification  rules  grew  out  of 
the  comments  on  FVoposal  1  of  the 
September  24. 1986.  Federal  Register 
notice,  the  proposed  "acquisition 
vehicle"  rules.  Upon  reviewing  the 
comments  on  the  "acquisition  vehicle" 
proposal,  the  Commission  reconsidered 
its  proposal  and  proposed  a  new 
approach  that  applies  only  to 
partnerships  and  other  entities  that  do 
not  have  milstanding  voting  securities. 
On  March  6. 19B7.  the  Commission 
proposed  in  the  Federal  Register,  52  FR 
7095,  amendments  to  its  premerger 
notification  rules  to  implement  this 
approach.  The  final  rule  was  published 
m  the  Federal  Register  of  May  28. 1987, 
52  FR  20058.  and  became  effective  on 
July  4.  1987. 

The  current  set  of  proposals  grew  out 
of  efforts  by  the  ComjinssioD  to  insure 
coraphance  with  the  antitrust  premerger 
notification  obligations.  The 
Commission  has  investigated  a  number 
of  transactions  in  which  persons 
purchased  voting  secunties  without 
filing  notification  or  waiting  the 
requisite  period.  Few  of  these 
traruaclions  raised  any  competitive 
issues.  In  addition,  in  almost  t;\  erj'  case, 
acquiring  stock  without  notifying  the 
issuer  and  at  the  lowest  posi>ible  price, 
rather  than  escaping  antitrust  review, 
appears  to  have  been  the  reason  fur 
avoiding  the  premerger  notlficatioD 
process. 

The  Commission  recognizes  tliat 
premerger  notification  obligations  can 
create  delay  even  for  acquisitions  that 
do  not  raise  competitive  concerns,  and 
that  this  delay  can  impose  significant 
burdens  on  buyers  and  sellers. 
However,  this  interruption  does  not 
reflect  a  Congressionbl  decision  that  the 
Commission  should  regulate  generally 
the  acquisition  uf  voting  securities  or 
assets,  it  i£,  rather,  the  recpssary 
consequence  uf  preventing 
consummation  while  the  antitrust 
Hgencies  assess  the  likelihood  that 
proposed  transactions  will  violate  the 
antitrust  laws  The  special  treatment  of 
cash  tender  offers  in  section  7A(b}(lJIBJ 
of  the  Act  illustrates  Congressional 


concern  to  avoid  unncoesaary  diaraptioa 
of  the  operatifin  oi  the  narkel  for 
corporate  control  See  122  Cone  Rec  H. 
10,293  [daily  ed.  SepL  16.  1976^  lo 
addition,  the  Cooumsstoa  has  tried  lo 
minimize  any  unneceasary  disruptive 
effect  of  premerger  review  by  the  design 
of  its  procedures  and  the  speed  with 
which  it  reviews  proposed  transactioos. 
In  addition,  whenever  the  Commiseion 
can  determine  that  a  class  of 
transactions  is  unlikely  to  violate  the 
antitrust  laws.  It  has  sought,  with  the 
concurrerKse  of  the  Assistant  Attorney 
General  for  Antitrust,  to  exempt  such 
transactions  from  all  notification 
obligations  and  the  delay  inherent  in 
premerger  review.  Accordir»giy.  the 
Commission  is  exploring  whettier, 
consistent  with  its  antitrust 
responsibilities,  it  can  modify  its 
premerger  notificalion  rules  so  as  to:  (1) 
Substantially  reduce  the  non-antjtrusl- 
related  incentive  to  evade  the 
obligations  of  the  ppogram;  (2)  elimmate 
any  urmeccssary  burden  on  the  parties; 
and  13)  avoid  any  unneeded  interference 
with  the  securities  laws'  disclosure 
requirements  and  the  market  for 
corporate  control. 

Tliis  Notice  discusses  in  some  detail 
the  nature  of  the  transactions  in  which 
the  compliance  problems  have  anscn. 
laws  and  reguletiDca  thai  afTect  the  non- 
antitrust  related  incentives  not  to 
comply  with  the  Commiesions  rules. 
and  the  extent  to  which  these  and  other 
purchases  of  minority  interests  have 
competitive  significance.  U  then  offers 
one  pnncipa!  and  two  dllernalive 
methods  of  modifying  the  rules  that 
would  dmunish  the  avoidance  incentive 
and  explains  what  the  Commission 
believes  are  the  advantages  and 
disedvantasfg  of  each.  "Hie  Commission 
has  underlaVen  the  somewhat  unusual 
step  of  presenting  an  extended 
discussion  of  the  prublem  and  proposing 
two  alternatives  in  addition  lo  the 
principal  proposal  because  this  area 
invoUes  numerou.  .tsues  and  each  of 
the  proposed  solutions  appears 
plausible. 

The  Commission-  therefore,  invites 
interested  persons  lo  submit  conunems 
on  the  nature  and  scope  uf  the  problems 
described,  on  the  desir&bibty  of  each  of 
the  proposed  amendments,  and  on  other 
altemalives- 

Statement  of  Basis  and  Purpose  for  the 
Commission's  Proposed  Revision  erf  its 
Premerger  Notifioatioo  Rules 

The  purpose  of  section  7A  of  Ihe 
Clayton  Act  is  clear  to  give  the  antitrust 
agencies  an  opportunity  to  determine 
whether  a  proposed  acquisitioo  might 
violate  the  antitrust  laws  and  an 
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opportunity  to  challenge  any  such 
transaction  prior  to  conBumrnation.  It  is 
solely  in  order  to  meet  this  objective 
that  secUon  7A  requires  advance 
notification  to  Federal  antitrust  agencies 
of  proposed  acquisitjons- 

The  Act  was  never  intended  to 
generate  public  disclosure  of  slock 
acquisitions.  To  the  contrary.  Section 
7A[h)  sets  forth  a  rigorous 
confidentiality  standard.  Nonetheless,  in 
order  to  assure  that  premerger 
notification  and  information  are 
received  from  the  acquired  person,  in 
circumstances  in  which  the  acquired 
person  might  not  otherwise  be  aware  of 
its  filing  obligation  [eg.,  open  market 
slock  purchasesl,  the  antitrust 
premerger  notification  rules  require  that 
the  acquiring  person  disclose  its 
holdings  and  intentions  to  the  acquired 
person  at  an  eariy  stage-before  the  $15 
million  reporting  threshold  is  crossed. 
(See  18  CFR  803.5.) 

The  securities  laws  have  as  their 
purpose  investor  protection  and  the 
efficient  functiomng  of  capital  markets. 
There  has  been  vigorous  and  continuing 
debate  over  the  years  as  to  when 
Congress  should  require  public 
disclosure  of  stock  acquisitions  through 
the  securities  laws. 

The  antitrust  review  procedures  can 
require  disclosure  to  the  issuer  whose 
stock  is  being  acquired  before  any 
disclosure  to  a  takeover  "target"  can  be 
very  costly,  both  in  terms  of  driving  up 
the  pnce  of  the  stock  and  more  generally 
by  enabling  the  target  to  undertake 
defensive  maneuvers.  As  a  result,  it 
appears  that  some  purchasers  have  used 
various  techniques  to  avoid  their 
antitrust  notitlcation  obhgation.  Their 
aim  has  evidently  been  to  buy  stock 
immediately  and  secretly  and  to  delay 
notice  to  the  issuer  at  least  isitil  public 
disclosure  is  required  by  securities  laws. 

The  Commission  rejects  the  view  that 
violation  of  the  premerger  notification 
requirements  may  be  justified  by  the 
non-antilmst-related  incentive  to  avoid 
disclosure  to  a  takeover  target  or  the 
public  until  required  by  the  securities 
laws  The  Commission  will  continue  to 
require  compliance  with  its  rules. 
Nevertheless,  it  may  be  the  case  that 
certain  aspects  of  the  Commission's 
rules  thai  require  filing  notifications 
create  an  incentive  to  avoid  that 
obligation,  but  do  not  play  any 
significant  role  in  the  effective  operation 
of  the  premerger  review  It  may  be 
possible,  therefore,  to  broaden  the 
circumstances  in  which  voting  securities 
may  be  purchased  without  prior 
notification  to  the  anlitrust  agencies  or 
prior  notice  to  the  target.  In  particular, 
the  Commission  believes  that  the 
premerger  notification  rules  should  be 


amended  if  they  can  be  changed  in  a 
way  that  would  reduce  compliance 
problems  and  reduce  filing  burdens 
while  maintaining  the  program  as  an 
effective  antitrust  enforcement  tool.  If 
such  changes  can  be  made,  a  major 
benefit  would  be  the  freeing  up  of 
Commission  resources  currently 
expended  on  compliance  investigations 
regarding  transactions  that  lack 
antitrust  significance. 

This  Notice  seeks  public  comment  on 
three  alternative  means  of  achieving 
these  ends.  The  principal  proposal 
would  exempt  any  acquisition  of  10 
percent  or  less  of  an  issuer's  voting 
securities,  regardless  of  value.  The 
Commission's  experience,  particularly 
its  eight  years  experience  reviewing 
premerger  notifications,  supports  the 
conclusion  that  such  acquisitions  are 
unlikely  to  violate  the  antitrust  laws 
This  exemption  would  subsume  the 
"solely  for  the  purpose  of  investment" 
exemption  in  section  7A|cll9|  of  the  act 
(15  US.C.  iaalc)(9)t.  and.  as  a  result, 
eliminate  the  need  for  the  parallel 
provision  in  §  802.9  of  the  rules.  The  two 
alternatives  propose  procedures 
designed  to  address  the  apparpntly 
unlikely  possibility  that  an 
anticompetitive  acquisition  of  10  percent 
or  less  might  occur.  One  procedure 
would  allow  an  acquiror  to  purchase  up 
to  10  percent  of  an  issuer's  voting 
securities  without  reporting  to  the 
enforcement  agencies,  provided  that  the 
stock  remains  in  escrow  until  the 
agencies  have  completed  their  antitrust 
review  The  other  would  enable  a 
purchaser  of  up  to  10  percent  of  the 
votmg  securities  of  an  issuer  to  meet  the 
premerger  notification  requirements 
Without  notifying  the  target  firm.  For 
certain  non-consensual  transaction,  ii 
would  eliminate  the  reporting 
requtremeni  currently  imposed  on  the 
target  firm  if  the  acquiring  person 
submits  specified  information  not 
required  by  the  existing  notification  and 
report  form. 

/.  The  Compliance  Problem 

Experience  with  the  premerger 

notification  program  demonstrates  a 
persistent  problem  in  obtaining  full 
compliance  with  notification  obligations 
for  acquisitions  of  10  percent  or  less  of 
an  issuer's  voting  securities.  As  outlined 
above,  those  compliance  problems  are 
largely,  if  not  entirely,  the  result  of  non- 
anti-trust  related  economic  tncentive«(  to 
avoid  the  notification  procedures,  in 
order  to  describe  and  assess  these 
proposals  more  fully,  it  is  important  to 
understand  the  operation  of  the  antitrust 
notification  procedur''S  and  the 
securities  laws,  the  point  at  which  their 
requirements  result  in  disclosures,  and 


the  types  of  transactions  that  are  most 

affected  by  these  requirements. 

A.  Hart-Scott-Rodino  Requirements 

The  Hart-Scott-Rodino  Antitrust 
ImpnjvementB  Act  of  ISTfi  requires  that 
certain  acquisitions  be  reportnd  to  the 
Commission  and  Department  of  justice 
prior  to  consummation.  Assuming  all 
other  criteria  are  satisfied  and  not 
exemptions  are  applicable,  an 
acquisition  of  voting  securities  or  assets 
must  be  reported  to  the  enforcement 
agencies  and  a  waiting  period  must  be 
observed  before  consummation  if  the 
transaction  is  valued  at  $15  million  or 
more,  or  if  the  transaction  would  result 
m  the  acquiring  person  holding  50 
percent  or  more  of  the  voting  securities 
of  an  issuer  with  sales  or  assets  of  $25 
million  or  more.  Section  7A(a)(3)(B|  of 
the  Clayton  Act,  15  US  C.  18a(aI(3)(B|. 
and  i  802.20.  The  Commission's 
regulations  eatabhsh  three  additional 
"notification  thresholds  '  for  acquisitions 
of  voting  seairities  valued  at  more  than 
$15  million.  St,'e  !  801.1(h)  The  next 
thresholds  are  15  percent:  25  percent; 
and.  finally.  50  percent  The  regulations 
impose  a  potential  filing  and  waiting 
requirement  for  each  threshold  that  will 
be  crossed.  However,  subsequent  filings 
can  be  avoided  if  the  initial  filing  Is  for 
the  highest  threshold  the  acquiror  will 
meet.  See,  e.g..  {  802  21  and  examples. 

The  waiting  period  pnor  to 
consummation  of  an  acquisition  is  the 
keystone  of  the  act  During  this  30-day 
period  (15  days  in  the  case  of  a  cash 
lender  offer)  the  antitrust  agencies  can 
examine  whether  the  proposed  ' 

transaction  is  likely  to  violate  the 
antitrust  laws.  See  section  7A(b)  of  the 
act.  They  are  authorized  to  require 
additional  information  from  the  parties 
and  extend  the  waiting  period  up  to 
another  20  days  (10  in  the  case  of  cash 
tender  offers)  to  review  the  additional 
submission.  See  section  7A(e)  of  the  aci 
Armed  with  the  information  developed 
while  the  waiting  penod  preser\'e8  the 
status  quo.  the  agencies  can  and  do 
challenge  proposed  mergers.  See  section 
7A(n  of  the  act.  They  thereby  avoid  the 
complex  remedial  problems  of  undoing 
anticompetitive  transactions. 

Typically,  however,  the  waiting  period 
is  less  than  the  statutory  maximum.  Few 
transactions  need  to  be  challenged,  and 
only  a  small  percentage  receive  requests 
for  additional  information.  For  most 
transactions,  the  agencies  complete  their 
antitrust  review  within  about  two  weeks 
and  terminate  the  wailing  period  in  less 
than  half  of  the  maximum  time  allowed 
by  statute. 

The  filing  obligation  for  a  typical 
acquisition  of  voting  securities  contains 
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two  notification  obligations  The 
acqutnng  person  must  file  the 
Notification  and  Report  Form  with  the 
antitrust  agencies.  See  $  603  2.  It  also 
must  notify  the  issuer  of  the  voting 
securities,  if  the  shares  are  to  be  bought 
from  a  third  party  See  }$  801.30  and 
803.5.  The  acquiror  must  ser\'e  this 
notice  on  the  issuer  prior  to  notifying  the 
enforcement  agencies.  See  {  803.5. 

The  prior  notice  of  the  target. 
therefore.  Is  a  precondition  to  the 
initiation  of  the  waiting  period  for  an 
acquisition  of  voting  securities  from  a 
person  other  than  the  issuer.  Pursuant  to 
§  801.30.  the  waiting  period  begins  when 
the  acquiring  person  files  its 
notification.  The  acquired  person  must 
file  its  notification  withm  the  15  days  |10 
if  the  transaction  is  a  cash  tender  offer) 
thereafter.  Without  notice  from  the 
acquiring  person,  the  acquired  person 
might  not  know  that  its  voting  securities 
were  being  acquired,  that  it  might  have 
a  filing  obligation,  or  when  it  is  required 
lo  file.  Section  803.5{a|,  therefore, 
requires  the  acquinng  person  to  inform 
the  target  firm  of  the  following: 

(i|  The  identity  of  the  acquiring  pcrson; 

(il)  The  fact  that  the  acquinng  person 
inlendfi  to  acquire  voting  securities  of  the 
issuer 

(iUl  The  specific  classes  of  voting  secuntips 
uf  the  issuer  sought  to  be  acquired:  and  if 
known,  the  number  of  securities  of  each  sutJi 
class  that  would  be  held  by  the  acquiring 
person  as  a  result  of  the  acquisition  or,  if  the 
numt>er  is  not  known,  the  specific  nouncatton 
threshold  that  the  acquinng  person  mtends  to 
meet  or  exceed;  and,  if  designated  by  ih*? 
acquiring  person,  a  higher  threshold  for 
additional  voting  secunUos  tt  miiy  hold  m  the 
year  following  the  expiration  of  the  wstinj; 
period: 

(iv)  The  fact  that  the  acquimtion  may  be 
ftubject  to  the  act,  and  that  the  acquiring 
pentnn  will  file  notification  under  the  act  with 
the  Federal  Trade  Commission  and  Assmtant 
Attorney  General: 

(v)  The  anticipated  date  of  receipt  of  such 
nolificatlon  under  S  803.10(c). 

One  exception  to  these  filing 
requirements  should  be  noted.  Congress 
declared  in  section  7A(c}[9)  that 
acquisitions  of  up  to  10  percent  of  an 
issuer's  voting  securities  would  not  be 
subject  to  the  Act's  obligations  if  made 
solely  for  the  purpose  of  investment.  The 
Commission  has  broadened  the  solely- 
for-in vestment  e.xemption  and  permits 
institutional  investors  to  acquire  up  to 
15  percent  of  an  issuer's  voting 
securities  without  filing  notification.  See 
S  802.64. 

At  this  point  in  the  discussion,  then, 
the  class  of  transactions  of  interest 
comprises  acquisitions  of  voting 
securities  that  are  valued  at  more  than 
$15  million  and  are  not  made  solely  for 
the  purpose  of  investment.  These 


proposed  transactions  must  be  reported 
regardless  of  the  percentage  acquired. 
unless  another  exemption  is  applicable. 
For  acquisitions  of  the  slock  of  large, 
publicly-traded  firms  relatively  small 
acquisitions  in  terms  of  percentage 
acquired  may  therefore  be  reportable.  If 
a  firm's  outstanding  voting  securities  are 
valued  at  $1  billion,  a  $15  million 
purchase  would  constitute  only  1-5 
percent  of  the  outstanding  shares  It 
would  require  $50  million  lo  acquire  a  5 
percent  share  or  $150  million  lo  acquire 
a  15  percent  share. 

B.  Securities  Laws 

The  Williams  Act.  passed  in  1966  as  a 
series  of  amendments  to  the  Securities 
Exchange  Act  of  1934,  had  as  its  pnmary 
objective  the  regulation  of  tender  offers. 
Pub-  L  90-439.  82  Stat-  454  (1968).  It 
requires  acquiring  persons  lo  disclose 
pubhcly.  at  the  time  uf  making  a  tender 
offer,  who  the  acquinng  persons  are, 
where  they  will  raise  the  money  for  the 
purchase,  what  their  plans  for  the 
company  are,  and  whether  they  have 
special  agreements  with  other 
shareholders  of  the  target  management. 
Acquirors  are  required  to  keep  the  office 
open  lo  all  shareholders  for  a  minimum 
of  20  business  days.  See  section  14(d)  of 
the  Securities  Exchange  Act  of  1934, 15 
US.C.  7em(d)  and  the  rules  thereunder. 
The  Williams  Act  also  requires  any 
person  who  acquires  beneficial 
ownership  of  more  than  5  percent 
(reduced  in  1970  from  the  original  10 
percent)  of  an  issuer's  voting  securities 
to  make  a  similar  public  disclosure 
within  10  days  after  acquiring  more  than 
5  percenL  See  section  13(d)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78m(d). 

In  some  respects.  Williams  Act 
disclosures  parallel  antitrust  premerger 
requirements  The  securities  law 
disclosures  concerning  tender  offers, 
like  the  antitrust  premerger 
notifications,  take  place  prior  lo  the 
acquisition  of  shares.  Thus,  the  {  803.5 
notice  given  in  connection  with  a  tender 
offer  provides  no  new  information  to  the 
target  firm. 

The  requirement  to  disclose  beneficial 
ownership  under  section  13(d).  however, 
does  not  apply  to  purchases  of  5  percent 
or  less,  and  the  required  disclosures  for 
larger  purchases  need  not  be  made  until 
after  the  5  percent  threshold  has  been 
crossed  Consequently,  an  acquiror  may 
buy  5  percent  without  any  disclosure. 
The  S  803.5  notice  to  the  target  can  thus 
reveal  an  acquirors  otherwise  secret 
plans.  These  acquirors  have  an 
incentive  not  lo  comply  with  the 
premeiger  notification  p.'les  in  order  to 
purchase  shares  more  cheaply  in  secret. 


In  addition,  although  the  section  13(di 
disclosure  obligation  is  triggered  by  tho 
acquisition  of  more  than  a  5  percent 
interest,  an  acquiror  may  accumulate  d 
substantially  larger  percentage  of  the 
target's  shares  before  making  the 
disclosures.  For  example,  the  acquiror 
conceivably  might,  through  block 
purchases,  obtain  a  majority  or  even  aW 
of  the  targets  shares  before  makmg  Ml^ 
public  disclosure  Moreover,  section 
13(d)  permits  the  acquiror  to  continue 
buying  shares  during  the  10  days  tt  hd^; 
to  make  the  disclosures, 

The  percentage  of  shares  an  acquiror 
is  hkely  to  purchase  initialiy  and  during 
this  10-day  period  is  significant  for 
determining  whether  the  level  of 
purchases  at  which  secrecy  is 
maintained  under  the  Wilhams  Act  can 
be  matched  under  the  antitrust  rules 
without  compromising  the  effectiveness 
of  the  premerger  review  program  as  an 
antitrust  enforcement  tool.  U  purchasers 
typically  acquire  enough  voting 
securities  to  transfer  working  control  of 
target  firms  before  they  make  their 
acquisitions  pubfic.  the  Commission 
would  be  unable  to  bring  its  rules  into 
close  harmony  with  section  13td).  The 
enforcement  agencies  must  have 
information  in  advance  from  both  the 
acquiring  and  the  acquired  firm  to 
evaluate  adequately  the  antitrust 
implications  of  a  transfer  of  control.  If. 
however,  purchasers  more  typically 
limit  their  non-public  acquisitions  to  a 
lower  percentage  of  voting  securities — 
one  that  is  unlikely  to  allow  them  to 
infiuencc  the  firm's  management — it 
may  be  possible  to  revise  the  premerger 
notification  requirements  to 
accommodate  the  level  at  which 
Congress  permitted  secrecy  under  the 
securities  Ifws. 

Analysis  of  a  random  sample  of  one 
hundred  Schedule  13D  disclosures  of 
beneficial  interest  filed  with  the 
Securities  and  Exchange  Commi.<:sion 
shows  that  59  of  the  acquirors  held  less 
than  10  percent  of  the  target's  securities 
Of  the  remainder,  it  appears  thai  none 
of  the  acquirors  had  an  incentive  to 
violate  their  premerger  notification 
obligations.  Thofre  acquisitions 
exceeding  10  percent  fell  into  several 
categories:  exempt  from  premerger 
notification  obligations  (because  the 
acquisitions  were  valued  at  $15  million 
or  less  or  were  stock  options);  otherwise 
not  reportable:  made  by  the  issuer's 
managers  who  had  little  reason  to  hide 
their  transactions  from  the  issuer  or 
made  after  filing  the  required  antitrust 
notification.  A  conclusion  that 
acquisitions  of  more  than  10  percent  arc 
less  likely  to  be  involved  in  antitrust 
notification  compliance  problems  would 
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also  be  consistent  with  the 
Commission's  expenence  under  the 
Hart-Scott-Rodino  act  described  in  the 
following  section. 

There  appear  to  be  a  least  two 
reasons  tbat  holdings  greater  than  10 
percent  are  often  not  amassed  before 
filing  a  Schedule  13D.  despite  existence 
of  the  *10  day  window"  between  the 
crossing  of  the  5  percent  threshold  and 
the  mandatory  dtsdosare.  Plr»l.  it  may 
be  difficult  or  irndnly  expensive  to 
acquire  such  holdings  dunng  that  time 
period.  Second,  section  16(b)  of  the 
Securities  Exchange  Act  of  1934,  15 
use  78p(b).  may  discourage  purchases 
beyond  the  10  percent  level.  Section 
16(  b  1  requires  a  person  holding  more 
than  10  percent  of  a  company's  shares  to 
dissjorge  to  the  company  any  profits  that 
person  makes  or  the  sale  of  company 
shares  held  for  less  than  ■«  months. 
Thus,  persons  whose  plans  contemplate, 
ds  one  possitnlity,  selling  shares  within 
the  six-month  period  may  limit  their 
acquisitions  to  less  than  10  percent.  If. 
for  example,  there  objective  is  to  obtain 
control,  acquirors  may  prefer  to  seek 
additional  shares  through  a  tender  offer 
that  conditioos  acceptance  of  additional 
shares  on  having  a  specified  percentaite 
of  shares  tendered.  Then  the  acquiror 
cdQ  be  sure  of  obtaming  control  when  it 
buys  the  tendered  shares  or,  it  the 
acquisition  plan,  fails  because  too  few 
shares  are  tendered,  the  acquiror  risks 
loss  only  on  the  10  percent  holdmg  and 
can  retain  any  gain  if  it  selU  those 
shares  at  a  profit. 

The  abihty  of  acquirors  to  amass 
holdings  greater  than  5  percent  without 
disclosure  may  be  sigmficandy  reduced 
as  a  result  of  legislation  introduced  in 
Congress  to  alter  the  Williams  Act 
requu-ements.  One  approach  would 
narrow  the  "10  day  window"  or  close  it 
entirely  by  forbidding  purchases  beyond 
5  percent  until  disclosure  had  been 
mdde  See.  e.g..  Tender  Offer  Reform 
Act  of  1987,  H.R.  2172. 100th  Cong..  Isl 
Sess.  (1987).  Another  proposal  would,  in 
addition,  lower  the  disclosure  threshold 
to  3  percent  or  less.  Tender  Offer 
Disclosure  and  Fairness  Act  of  1987.  S 
13:3  100th  Cong.,  1st  Sess.  {19871. 

C  Expenencc  under  the  Hart-Scott- 
Rodino  Act 

The  Commission's  experience  with 
the  perraerger  notification  program 
suggests  that  acquiring  persons  have  in 
a  number  of  instances  sought  through 
vanons  devices,  to  avoid  filing 
premerger  notifications-  These  acquirors 
appear  to  have  done  so  not  in  order  to 
escape  or  delay  antitrust  review  but. 
rather  in  order  to  acquire  voting 
securities  prior  to  mfonning  the  issuer. 
Acquirors  have  tried  at  least  two  ways 


to  argue  under  the  Commissioo  s  rules 
that  purchases  of  a  small  percentage  of 
aa  issuer's  voting  securities  were 
exempt:  (1)  They  acquired  shares 
direc^y  and  claimed  the  transaction 
was  exempt  under  i  802.9.  because  the 
share*  were  acquired  "solely  for  the 
purpose  of  inveatment;"  and  {2|  they 
acquired  shares  "indirectly"  through 
brokers  under  what  were  described  as 
option  agreements,  claiming  an 
exemption  under  S  802.31,  In  most  of 
these  instances  the  acquiring  person 
held  less  than  10  percent  of  the  issuer's 
voting  securities.  Furthermore,  in  a 
number  of  these  instances  the  acquirors 
had  actually  filed  or  declared  an 
intention  of  file  the  antitrust 
notifications  for  shares  purchdsed 
subsequent  to  disclosing  their  beneficial 
ov%'nership  under  the  securities  laws. 
This  experience  and  our  assessment  of 
the  current  stitualion  uruler  the 
securities  laws  set  forth  above  sugj<)esl 
that  the  secrecy  based  incentive  to 
avoid  filing  premerger  notifications  is 
greatest  tor  acquisitions  of  less  than  10 
percent. 

Accordingly,  the  Coxumis&ian  believes 
that  most  acquuors  w<)u]d  submit 
additional  purchases  to  an  antitrust 
pr*imerger  review,  if  they  could  acquire 
up  to  10  percent  witLoul  pnur  mUice  to 
the  issuer.  The  question  raised  in  this 
N'otice  is  whether  the  Commission  can 
alter  its  premerger  notification  rules  in  a 
way  that  will  reduce  this  incentive  while 
maintaining  an  effective  antitrust 
enforcement  mechanLsm.  The  answer  lo 
that  question  depends  m  Urge  par!  on 
the  antitiusi  significance  of  acquisitions 
of  up  to  10  percent  of  an  issuer's  voting 
securities 

//,  The  Antitrust  Sisn/ficance  of  30 
Percent  Acquisitions 

The  Commission  has  examined  three 
sources  of  guidance  in  coiiiidering  the 
antitrust  impUcahons  of  ar^quisitioiu  of 
10  percent  or  less:  antitrust  chase  law. 
evperience  with  antitrust  premerger 
filings,  and  federal  statutory 
presumptii»ns-  All  thrte  indicate  that 
.i'-quisitions  of  up  to  in  percent  are  less 
likely  to  violate  the  antitrust  laws  than 
acquisitions  of  greater  percentages. 

A.  Antitrust  Case  Law 

Section  7  of  the  Clayton  Act  prohibits 
acquisitions  where  the  effect  "may  be 
substantially  to  lessen  competition,  or  to 
tend  to  create  a  monopoly  "  15  US  C.  18. 
It  requires  courts  to  predict  whether  a 
slock  acquisition  may  give  the  acquiring 
person  the  power  to  influence  target 
management  in  an  anticompetitive 
manner.  United  States  v.  EJ.  du  Pont  de 
Nemours  andCoi.  353  U.S.  588  (1957). 


An  acqmruig  person  does  not  need  lo 
purchase  as  much  as  50%  of  another 
company's  stock  to  violate  section  7. 
See.  e.».  Denvtir  a  R.G.  W.flfl  Co,  v. 
I  'mt&d  States,  387  U.S.  485  (19^): 
Uwted  States  v.  EJ.  du  PontlJe 
Xeinours  and  Cc  supra.  In  Du  Poni,  the 
court  staled  that  an  acquiaitioa  of  "any 
part  of  the  stock  of  another  corporatioo. 
*   •   '  is  witfam  reach  of  the  Section 
\vhenevf;r  the  reasonable  Uketihood 
appears  that  the  acquisition  will  result 
in  a  restraint  of  commerce  of  in  the 
creation  of  a  monopoly  •   •   •"  353  U.S. 
at  bOl.  The  court  held  that  Du  Pont's  23% 
share  of  General  Motors  secunties 
violated  section  7. 

Other  antitrust  cases  have  recognized 
the  influence  on  a  tar^t's  management 
that  the  holder  of  a  20  percent  interest 
can  ftxert  Sef.  e.g..  Crane  v.  Brig^s.  280 
F  2d  747  (6th  Cir  1960)  {22%  and  the 
power  lo  elect  two  directors  enjoined  as 
a  violation  of  section  7);  jocobson 
Manufacturing  Co.  v.  Ster/mfi  Precision 
Corp..  282  F.  Siipp  598  (E.D,  Wise  196ft) 
(a  22%  owner  "is  going  lo  be  in  position 
to  exercise  some  form  of  contror'l. 
Other  courts  have  indicated  that  it 
would  he  appropriate  to  enjoin  an 
acqutsitiun  that  would  result  in  the 
acquiror  holding  20  percent  of  a  target's 
shares.  See.  e^-  Gulf  and  Western 
Industnes.  Inc.  v  Great  Af'P  Tea  Co.. 
Inc.  47B  F.2d  887  {2d  Cir,  1973]  (19% 
share);  ffamilton  Watch  Co.  v.  Benrus 
Watch  Co.  114  F.  Supp  307  fD.  Conn.). 
atrd.  206  F.2d  738  (2d  Cir.  1953)  (24% 
tihare). 

Acquisitions  of  under  10  percent  have 
received  a  mixed  appraisal  in  cases  not 
involving  section  7.  For  example,  in  Dan 
River.  Inc.  v.  Unitex.  Ltd .  624  F.2d  1216 
(4lh  Cir.  1980).  a  securities  law  case,  iJie 
court  noted  that  20  percent  is 
"frequently  regarded  as  control  of  a 
corporation  '   "   '  [but)  at  this  point  in 
their  purchase  program  when  they  have 
but  some  eight  percent  of  Dan  River's 
stock,  they  could  not  hope  to  exeruse 
control."  624  F.2d  at  1225.  However,  the 
Civil  Aeronautics  Board  has  dedared 
that  a  earner  may  be  in  a  position  lo 
exert  control  over  another  carrift  at  any 
percentage.  See.  e.g..  Taolco-Nurtkeast 
Control  Case.  42  CA-B.  822.  825  (1965): 
Aflefihfny  .-Xirljnes.  41  C.A.B.  743,  744-5 
(1964 J.  With  the  agreement  of  incumbent 
management,  an  acquisition  of  only  a 
few  percent  of  shares  sometimes  has 
been  the  basis  of  a  transfer  of  control  to 
the  acquiror  See  general} v  Matter  of 
CapJan  v.  Uone!  Corp.  14'N.Y.2d  679 
(1964).  affg,  20  A.D.2d  301  (1964);  cf. 
Essex  Universal  Corp  v.  Yates.  305  F.2d 
572  (2d  Cir.  1962). 

There  has  apparently  been  no  section 
7  case  that  addressed  directly  and  tn 
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detail  the  implications  of  en  acquisition 
of  less  than  10  percent  of  the  target's 
voting  securities.  There  are  two  cases, 
however,  that  suggest  that  acquisitions 
of  less  than  10  percent  may  violate 
section  7.  In  the  first,  a  district  court 
issued  a  preliminary  injunction  against 
an  acquisition  of  9.9  percent  of  the 
larget'p  shares.  While  this  injunction 
was  vacated  on  appeal.  Kennecott 
Copper  Corp  v.  Curtiss-Wriaht  Corp.. 
584  F,2d  1195  12d  Cir.  1978).  Uie  reversal 
appears  lo  rest  on  the  inadequate 
definitions  of  producl  and  geographic 
markets  not  on  the  ground  that  a  9.9 
percent  holding  and  the  power  lo  elect 
one  director  was  Insufflcient  lo  trigger 
section  7.  In  Vanadium  Corp.  of 
America  v.  Susquehanna  Corp..  203  F. 
Supp.  686  (D.  Del.  19621,  the  court 
enjoined  Susquehanna,  its  prcsideni  and 
related  interests  from  voting  their 
combined  19.7  percent  block  of  shares  in 
Vanadium  on  the  grounds  that  the 
exercise  of  those  voting  rights  would 
probably  lessen  competition  in  the 
vanadium  market.  It  issued  the 
injunction  notwithstanding  thai  no 
person  or  entity  in  the  Susquehanna 
group  held  as  much  as  10  percent  of 
Vanadium's  shares.  Consequently,  it 
appears  that  a  court  might  also  enjoin 
the  acquisition  of  shares  by  individual 
members  of  a  group  even  where  no 
individual's  holdings  would  be  sufficient 
alone  to  influence  the  target 
management. 

Finally,  in  one  instance  an  acquisition 
of  under  10  percent  resulted  in  an 
interlocking  directorate  which  the 
Commission  found  illegal  under  section 
8  of  the  Clayton  Act.  In  Bor^- Warner 
Corp.  V.  Federal  Trade  Commission.  748 
F.2d  108  (2d  Cir,  1984 1.  Bosch  GmbH  had 
placed  two  of  its  directors  on  the  board 
of  Borg-Wamer  after  acquiring  95 
percent  of  Borg-Wamer's  shares.  The 
Commission  held  that  the  presence  of 
common  directors  on  both  corporate 
boards  violated  both  section  8  of  the 
Clayton  Act  and  section  5  of  the  Federjl 
Trade  Commission  Act.  because  the 
firms  competed  in  three  lines  of 
business.  The  Second  Circuit  reversed 
the  Commission's  order,  but  only  on 
grounds  of  moolness  (competition 
between  the  two  firms  had  ceased  as  a 
result  of  divesting  the  competing 


business  line,  and  the  firms  no  longer 
had  common  directors). 

These  decisions  indicate  that  although 
there  are  circumstances  in  which  the 
acquisition  of  10  percent  or  less  of  an 
issuer's  voting  secunties  may  violate  the 
antitrust  taws,  the  occurrence  of  actual 
anticompetitive  acquisitions  m  this 
range  has  been  rare  or  non-existent.  In 
addition,  there  are  reasons  why 
anticompetitive  acquisitions  of  under  10 
percent  would  be  unusual. 
Anticompetitive  acquisitions  appear  to 
be  of  two  principal  types:  acquisitions 
conferring  control  of  an  issuer,  and 
acquisitions  that  facilitate  collu<iion  by 
obtaining  the  power  lo  elect  a  member 
of  the  issuer's  board  of  directors.  Ten 
percent  is  not  enough  to  guarantee 
control  without  the  agreement  of  the 
issuer's  management;  a  person  seeking 
control  is  therefore  likely  10  purchase 
more  shares  individually  or  set  up  a 
group  to  purchase  the  requisite  shares. 
The  former  would  not  be  protected  by 
an  exemplion  (or  other  rules 
modification)  that  was  limited  to 
holdings  of  10  percent  or  less.  The  latter 
would  require  a  public  disclosure  under 
the  securities  laws  and  would  risk 
liability  under  section  1  of  the  Sherman 
Act  as  well  as  under  section  7  of  the 
Clayton  Act.  Obtaining  a  seat  on  the 
board  of  directors  might  be  an  efficient 
way  to  facilitate  collusion  between  the 
parties,  but  it  loo  would  normally  be  a 
public  act  likely  to  incite  unwanted 
scrutiny  by  the  antitrust  agencies. 
Accordingly,  it  appeurs  probable  that 
nearly  all  acquisitions  of  10  percent  or 
less  will  have  no  antitrust  significance. 

The  same  reasoning  applies  even 
more  forcefully  to  voting  security 
acquisitions  of  5  percent  or  less. 
Obtaining  control  or  a  seal  on  the  board 
is  even  less  likely,  while  al)  the  risks  of 
unwanted  antitrust  scrutiny  from  using  a 
group  or  obtaining  the  seat  are  the  same. 
Moreover,  even  the  sparse  precedent  for 
finding  antitrust  violations  for 
acquisitions  of  less  than  10  percent 
evaporates  for  acquisitions  of  less  than 
5  percent  of  an  issuer's  voting  securities. 
Kennecott,  Vanadium,  and  Borji- Warner 
all  involved  acquirors  of  more  than  5 
percent  We  are  aware  of  no  case  in 
which  a  tribunal  at  any  level  found  a 
violation  of  section  7  for  an  acquisition 


of  less  than  5  percent,  apart  from 
acquisitions  by  a  person  operating  as  a 
member  of  a  group. 

B.  Antitrust  Enforcement  Activities 

Available  records  indicate  neither  of 
the  antitrust  agencies  has  ever 
challenged  an  acquisition  of  10  percent 
or  less  of  an  issuer's  voting  secunties  as 
a  violation  of  section  7.  (In  Borg- 
Wamer.  though,  the  Commission 
challenged  under  5  8  an  interlocking 
directorate  achieved  through  a  9.5 
percenl  acquisition  )  The  complete 
absence  of  aeclion  7  actions  by  federal 
enforcement  agencies  is  not  surprising. 
Rather,  it  is  consistent  with  the 
conclusion  of  the  preceding  section  that 
acquisitions  of  10  percenl  or  less  do  not 
appear  to  have  presented  competitive 
problems. 

This  conclusion  is  further  supported 
by  an  even  more  sensitive  preliminary 
indicator  of  antitrust  enforcement 
interest.  The  Commission  maintains 
records  of  two  levels  of  preliminary 
enforcement  interest  on  all  transactions 
filed  under  the  premerger  notification 
program:  "clearance,"  the  firsl 
Indication  of  antitrust  concern,  initiates 
a  procedure  by  which  the  two  antitrust 
agencies  decide  which  agency  will  begin 
an  in-deplh  review  of  a  transaction,  and 
"second  requests,"  the  procedure  under 
the  act  for  obtaining  additional 
information  from  the  parties  that 
generally  indicates  a  higher  level  of 
concern.  We  have  complete  statistics  for 
the  years  1981-1984  [see  table  below), 
and  these  demonstrate  a  much  lower 
than  average  level  of  enforcement 
interest  in  acquisitions  of  10  percent  or 
less.  Overall,  the  percentage  of 
clearances  for  these  transactions  was 
under  10  percenl.  which  is  less  than  Iwn. 
thirds  the  percent  in  which  clearances 
were  sought  for  all  transactions.  The 
more  recent  but  incomplete  data  for  l»*8r) 
and  1966  show,  for  1986.  a  higher 
number  of  transactions  reported  and  a 
higher  percentage  of  clearances.  The 
larger  number  of  transactions  involving 
acquisitions  of  up  to  10  percent  probably 
reflects  the  larger  number  of 
transactions  reported  overall  that  year 
The  higher  percentage  of  clearances 
may  be  jus!  a  chance  variation. 


Enforcement  Interest  in  Sei^cted  Premerger  Transactions 
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Even  more  sigBificant  are  the  "Becond 
requssl"  data  thai  ahow  virtually  no 
inl£re«f  Id  these  tranaacttoias  beyond  the 
moai  peelimioary  stage.  Tk«  two  second 
Fequest&oa  the  table  involved  apectal 
circumstances.  Both  transactions  were 
subject  to  second  cequfiAts  because  the 
securities  wer«  being,  received  ui 
exchange  for  the  independent^  reporled 
aequisuion  of  100  percent  of  ihe 
acquiror's  aaaeta.  In  other  words,  the 
concern  that  generated  the  second 
request  was  the  mergiag  of  the  two 
businesses,  not  the  acquisition  of  a 
smaft  amount  of  voting  securities  by 
what  wouhd  become  a  shell  corporation. 
Had  fhe  acqmsitlon  of  voting  securities 
in  these  two  instances  been  exempt 
from  reportiBg  obUgations.  the  asset 
acquisitions  would  stilT  have  been 
reported  and  the  agencies' 
investigations,  which  included  issuance 
of  sec«nd  requests,  would  aot  have  beeo 
impeded.  Apart  from  these  transactions 
weloMtwof  no  second  requests  issued 
that  were  for  acquisitions  of  10  percent 
or  less  since  the  program  was 
estaWished  in  1976. 

The  small  number  of  transactions 
reported  in  these  cateRones  and  the  tow 
degree  of  enforcement  mleresl  should  be 
mLerpfet«d  with  some  c»ulio«.  Because 
a  pfcmerser  notrficahoa  cematns  in 
eilect  tar  i  ye<ir.  acquuccs  geoeraUy  file 
Farthehifhest  threshold  they  expect  to 
cross.  Otherwise,  an  additionaf  filing 
and  waiting  period  would  be  required  if 
a  subsequent  acquisition  would  increase 
the  acquiror  s  holding?  over  the  15.  25. 


or  50  percent  thresholdA.  Thus.  It  Es 
possible  that  a  clearance  or  second 
request  recorded  in  these  sLalistics  at  a 
highfp  threshold  level  might  have  been 
sought  by  the  enforcement  agencies  tf 
the  percentage  of  voting  securities 
inteoded  to  be  held  were  10  percent  or 
less.  There  ia.  however,  no  indicBtion  of 
whether  this  is  the  ca.se  ux  any  of  thes*- 
transdctiens. 

In  addition,  historical  data  on 
enforcement  interest  may  not  always  be 
of  great  value  in  aasessing  whether  u 
rules  change  would  be  likely  tu  let 
anticompetitive  transacltoiw  go 
unreported.  H  att  acqu-aULons  up  to  10 
percent  were  exempt,  aore  persons 
mjght  be  encauraged  to  make  initial 
acquisftioriA  wllhin  this  range  before 
making  a  Bling,  and  it  is  possible  that 
some  of  These  acquisitions  would  raise 
compettrivB  asaet.  Nonetheless,  the 
central  fact  that  we  are  unable  to 
uncover  any  instance  of  either  of  the 
antitrust  agencies  ever  challenging  a 
stock  acqutsition  of  teas  than  10  percent 
under  section  7  aUeviutea  this  concern 

The  enforcement  interest  statistics. 
iike  the  cafie  law.  indicate  that  there  has 
heea  relatively  little  antitrust  interest  in 
acquisitions  of  small  percenlagps  of  an 
isfioer's  voting  secunlies.  The 
enforcement  ag«rncies  interest  has  been 
demonstrated  only  at  the  "clearance" 
l«vel  and  even  at  that  level  the  intends! 
has  been  must  lower  than  for  other 
transactions.  There  have  been  no 
relevant  second  requests  Moreo\'er, 
neither  anliirust  agency  has  ever 
challenged  an  acquisition  of  10  percent 


or  lea*  of  an  iBsuer's  voting  gecunties  ss 
a  violation  of  section  7. 

C  Federal  Statutory  Presumptions 

There  are  a  nuraber  of  federal  statute* 
that  estaUiah  reporting  and  other 
regulalury  requirenenta  baaed  on  the 
perc«'ntdge  of  seconties  a  person  holds 
They  frequently  reflect  an  implicit  or 
explicit  assumption  that  below  the 
>)trited  percentage  the  acquiror  is 
unlikely  to  controJ  the  issuer  or  above 
that  percent  it  ia  Ukely  to  control  the 
issuer  Whtle  nr>t  det«*rmm«tive  for  the 
premerger  rules,  the  generalizations  in 
those  laws  provide  a  useful  perfipective 

Federaf  regulatory  statutes  have 
Hcnerally  used  three  percentages  as 
benchmarks:  5, 10.  and  23.  Most  commun 
13  a  presumption  of  control  at  a  25 
percent  holding:  Bank  Holding  Company 
Act  of  195«.  12  U  S.C.  Ift41  pt  se<7.. 
Federal  Deposit  Insurance  Act.  12  U.S.C. 
Ifill  Pt  seq.:  Savings  and  Loan  Insurance 
Corporation  Act.  X2  U.S.C  1730!q)(aUB] 
National  Housing  Act.  12  LT.SC.  l~30d 
fti)(2)(BJ:  and  the  Invpstracnt  Company 
Act  of  1940.  15  IT.S.C.  BOa-2  et  seq. 
Another  significant  group  of  statutes  use 
10  perctJTit  eilhe.''  to  presume  control  or 
the  pfoasibilily  uf  control  or  more  simply 
as  a  notification  threshold:  Federal 
.Aviation  Act  of  1953.  15  U.S.C.  1378(f): 
Securities  E-xchange  Act  of  1934.  15 
U.S.C-  78p|a);  and  Public  Utilities 
Holding  Company  Act  of  1935, 1 5  U.S.C. 
79(b)ta)t9land  (I'oj.  Still  othpr  statutes 
have  used  a  5  percent  holding  as  a 
notificalion  threshold  wUhout  any 
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necessary  Implication  of  control:  Bank 
Holding  Company  Act  of  1656, 12  U.S.C 
ld41(aK2):  SecoriUes  end  Excheivge  Act 
of  1934.  IS  U.S.C  78m(d).  Finally. 
several  acta  have  established  a 
presumption  that  control  does  not  exist 
for  holdings  of  less  than  5  percent:  Bank 
Holding  Company  Act  of  1956, 12  U.S-C 
lS41(a)13);  Federal  Deposit  Insurance 
Act  12  U.S.Cl817ti)(lJ(Al- 

The  legislative  history  of  the 
securities  laws,  especially  of  section 
13(dl  of  the  Securities  Exchange  Act  of 
1934,  includes  extensive  discussion  of 
whether  a  holder  of  5  percent  or  less  is 
likely  to  control  an  Issuer.  Ihe  purpose 
of  section  13(d)  is  to  alert  the 
marketplace  to  rapid  accumulations  of 
securities  which  might  represent  a 
potential  shift  in  control.  Mosinee  Paper 
Corp.  V  Rondeau.  500  F.2d  1011  (7th  Cir. 
1974):  CAFCorp.  v.  Mjlstein.  453  F.2d 
709  (2d  Cir.  1971).  An  acquisition  which 
reaches  the  5%  level  signals  "the  earliest 
possible  moment  of  the  potential  for  a 
shift  in  control."  Mosinee  Paper.  500 
F.2d  al  1016, 

As  noted  earlier,  section  ISjdl  was 
amended  in  1970  to  reduce  from  10 
percent  to  5  percent  the  threshold  level 
at  which  an  acquisition  of  shares  must 
be  disclosed.  The  pnncipal  reason  for 
the  change  waa  evidence  presented  to 
Congress  that  companies  limited  their 
open  market  purchases  to  just  below  10 
percent  as  a  means  of  avoiding  the  pnor 
disclosure  requirement  applicable  to 
ttnder  offers.  Pub  L  91-567.  84  Stat. 
1497  (1970)  Because  of  the  "ten  day 
window."  during  which  additional 
fthares  may  be  bought  prior  to 
disclosure,  the  amendment  may  not 
have  achieved  its  objective.  However, 
the  legislative  hisIor>'  shows  Senator 
Williams'  concern  that  "even  5  percent, 
can  involve  large  amounts  of  money  and 
can  have  a  significant  impact  on 
corporate  control."  Heanngs  ofS.  336 
andS.  3431  Before  the  Subcommittee  on 
Sfcuntjes  vfthe  Senate  Committee  on 
Banking  and  Currencv.  9l8t  Cong.,  2d 
Sess.  1  (1970). 

On  the  other  hand,  the  Chairman  of 
the  Federal  Securities  Acta  Commiltc?e 
of  the  Investment  Bankers  Association. 
who  also  spoke  in  favor  of  the 
a.Tiendment  to  decrease  the  section 
13(d)  threshold,  stated,    VVe  believe  it 
hds  not  been  demonstrated  that 
ownership  of  less  than  10  percent  of  the 
equity  securities  of  any  company 
cnnsblutes  "control"  of  (he  company  in 
any  way.  even  in  the  case  of  large 
corporations  where  the  value  of  9 
percent  of  the  equity  securities  would  be 
many  milliooa  of  dollars."  /iearinifs. 
supra,  at  115. 

If  other  federal  statutes  imply  thai 
holders  of  10  percent  or  less  of  an 


issuer's  voting  securities  are  unlikely  to 
control  the  issuer,  the  legislabve  history 
of  the  Harl-Scctt-Rodino  Act  tends  more 
to  the  opposite  view.  Congress  was 
aware  that  the  premerger  notification 
program  would  require  filing  for  far 
emaller  percentage  acquisitions  of 
voting  securities  than  those  covered  by 
other  statutes.  Representative 
Hutchinson  responded  to  a  criticism  that 
the  notification  requirements  of  the 
act — $15  million  or  15  percent — were  not 
stnct  enough:  "if  Khe  percentage  test 
were  the  only  test  of  substantiality,  the 
cited  statutes  might  provide  appropnate 
guidance.  But  the  l$15t  million  figure,  m 
effect,  operates  to  reduce  the  percentage 
requued  as  the  transaction  gets  larger. 
Thus,  the  two-pronged  committee  test  is 
both  more  flexible  and  more  exact  than 
the  other  statutory  test."  Id.  Cong.  Rec 
H-«140  (daily  ed,  Aug.  2.  19761. 

When  Congress  considered  a  de 
minimis  exemption  for  voting  setmnty 
acquisitions,  it  limited  the  exemption  to 
acquisitions  that  (1)  were  "solely  for  the 
purpose  of  investment."  and  (2) 
constituted  10  percent  or  less  of  the 
outstanding  voting  securities  of  the 
issuer.  Section  7a(c)(9)  of  the  act.  TTie 
Commission  could  and  did  broaden  this 
exemption  using  its  authority  under 
section  7A(d)|2HB)  to  exempt 
■  transactions  which  are  not  likely  to 
violate  the  antitrust  laws.  '  Section 
iiQl.M  exempts  an  acquisition  of  up  to  IS 
percent  of  an  issuer's  voting  secunties 
by  an  institutional  mvestor  if  made 
solely  for  the  purpose  of  investment. 
Neither  this  nor  any  of  the  other 
exemptions  m  the  rules  are  based  on 
o'her  federal  statutory  presumptions 
about  control  of  corporations. 

Overall  these  other  statutory 
presumptions  support  the  proposition 
that  acquisitions  oi  up  to  10  percent  are 
less  likely  to  confer  control  or  create 
competitive  problems  than  acquisitions 
of  greater  pertentaget.  SimiiaHy,  they 
indicate  that  any  such  problems  e>re 
even  less  likely  for  holdings  of  5  percent 
or  less.  In  contrast,  the  $15  million 
reporting  threshold  in  the  Hart-Scott- 
Rodino  Act  and  the  "solely  for  the 
purpose  of  investment"  qualification  to 
its  voting  securities  exemption  indicate 
a  Congrefisional  interest  in  subfeciing 
some  types  of  acquisitions  of  10  percent 
or  less  to  premerger  review.  At  the  same 
time,  however.  Congress  gave  the 
enforcement  agencies  broad  authority  in 
the  act  to  exempt  classes  of  transactions 
that  are  unlikely  to  violate  the  antitrust 
laws, 

///  Proposed  Solutions 

TTie  proposals  outlined  below  are 
directed  al  acquisitions  of  10  percent  or 
less  of  an  issuer's  outstaxiding  voting 


securities.  In  part  because  the  antitrust 
agenoes  appear  never  to  have 
chaiienged  such  an  acquisitioa  such 
acquisitions  appear  unlikely  to  violate 
the  antitrust  laws.  As  the  foregoing 
discussion  makes  clear,  the  Commission 
has  identified  the  10  percent  level  based 
also  in  part  on  marketplace  incentives 
related  to  the  securities  laws.  If  the 
federal  securities  laws  are  amended,  the 
Commission  may  want  to  focus  on  a 
diiTerenI  threshold  lexel  At  present, 
though,  the  10  percent  level  seems 
appropriate  in  li^t  of  both  the  secunlie* 
laws  and  antitrust  enforcement  interest 

There  are  basically  two  approaches  to 
reducing  the  conflict  between  the 
acquiror's  desire  to  purchase  small 
percentages  of  voting  securities  in 
secret,  which  is  permitted  by  the 
securities  laws,  and  the  obligation  lo 
notify  the  issuer  contained  in  the 
premerger  rules.  The  first  is  simply  to 
exempt  small  percentage  acquisitions 
from  all  premerger  obligations,  Tlie 
second  is  to  alter  the  notification 
procedures  in  a  way  that  removes  thp 
obligation  to  notify  the  target  but 
assures  that  the  antilrusl  agencies 
receive  the  information  they  require  and 
have  an  opportunity  to  review  it  before 
consumers  are  harmed  or  remedial 
options  are  lost  or  become  unworkab!> 
complex. 

The  principal  proposal  follows  the 
first  approadi  and  would  exempt  ell 
acquisitions  of  10  percent  or  less  of  an 
issuer's  outstanding  voting  secunlies. 
The  alternative  proposals  follow  the 
other  approach  and  are  designed  to 
prevent  competitive  harm  in  those 
apparently  unlikely  instances  when  an 
acquisition  of  10  percent  or  less  would 
be  anticompetitive.  One  would  permit 
an  acquiror  lo  purchase  10  percent  or 
less  of  an  issuer  s  voting  secunties 
without  filing  notification,  provided  the 
M^ciiritiES  arc  held  m  escrow  until  the 
antitrust  agfjncjes  have  completed  their 
review.  The  other  would  permit  an 
acquiror  to  file  its  prior  notification  for 
an  acquisition  of  10  percent  or  less 
without  notifnng  the  issuer  (who  would 
not  have  a  filing  obligation),  provided 
the  acquiror  supplies  certain  inform6iu)n 
about  the  transaction  and  the  issuer  that 
is  not  now  required.  Under  this 
proposal  the  enforcement  agencies 
would  retain  the  authority  to  seek 
information  from  the  issuer  if  necessar> 

The  Commission  presents  these 
aiiematives  with  the  reco^ition  that 
there  are  disadvantages,  as  well  as 
advantages,  to  each  of  the  proposals.  It 
requests  comments  on  the  provtsions  of 
each  proposal.  It  would  also  welcome 
suggestions  for  other  proposals  as  well 
as  comments  on  the  problems  described 
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m  this  Notice  and  the  proposals  set  out 
below  In  addition,  the  Commission 
would  appreciate  comments  on  several 
specific  issues.  Those  that  relate  to  u 
pdrt;cu!ar  proposal  are  stated  after  the 
discussion  of  that  proposal.  The 
following  questions  concern  all  the 
proposals 

1  Is  promulgation  of  any  one  of  these 
proposals  likely  to  change  significanily 
existing  patterns  of  acquiring  voting 
securities?  Would,  for  example,  many 
more  persons  make  acquisitions  of  up  to 
10  percent  of  the  voting  securities  of  an 
issuer? 

The  dearth  of  antitrust  cases  involving 
acquisitions  of  10  percent  or  less 
suggests  that  it  is  unlikely  that  such 
acquisitions  will  raise  competitive 
problems.  It  is  possible,  however,  that 
some  acquisitions  of  more  than  10 
percent  that  were  found  to  be 
anticompetitive  would  also  have  had 
significant  anticompetitive  effects  if  they 
had  involved  10  percent  or  less.  Special 
treatment  of  acquisitions  of  10  percent 
or  less  could  encourage  some  acquirors 
who  might  not  otherwise  have  done  so 
to  limit  their  initial  or  total  purchases  to 
10  percent-  Under  what  circumstances 
might  acquirors  be  so  influenced,  and  in 
what  situations  would  such  small 
acquisitions  be  likely  to  violate  the 
antitrust  laws? 

2-  Under  any  of  these  proposals,  will  a 
substantial  number  of  purchasers 
typically  seek  to  acquire  more  than  10 
percent  of  the  voting  securities  of  an 
issuer  before  notifying  the  target?  If  so, 
IS  it  likely  that  any  of  these  proposals 
will  effectively  reduce  the  Commission's 
burden  of  policing  compliance  with  the 
premerger  rules? 

Analysis  of  the  random  sample  of 
Schedule  13Ds  filed  with  the  Securities 
and  Exchange  Commission  discussed 
earlier  indicates  that  few  acquirors  with 
an  antitrust  notification  obligation 
exceed  the  10  percent  level  without  first 
previously  satisfying  their  antitrust 
premerger  notification  obligations  The 
Commission's  own  expenence  also 
s.js«psls  that  most,  but  not  all.  such 
df.q  jirors  file  with  the  SEC  and  this 
Commission  before  exceeding  the  10 
percent  level. 

Even  for  those  who  seek  to  acquire 
more,  however,  it  appears  that  the 
incentive  to  a\oid  the  rules  would  be 
dLminished  if  the  Commission 
eliminated  notice  to  the  target  for  a 
lower  percentage  than  the  acquiror  had 
intended  to  accumulate  For  example, 
assume  that  for  S15  million  an  acquiror 
could  purchase  one  percent  of  the  voting 
securities  of  an  issuer,  Assume  further 
thai  the  acquiror  expects  to  obtain  a  $1,5 
million  profit  upon  resale  of  the  shares 
and  that  the  expected  costs  and  profits 


are  proportional  fur  acquisitions  of  5 
and  ID  percent,  provided  the  acquiror 
does  not  notify  the  issuer  prior  to  these 
acquisitions.  Finally,  assume  that  the 
acquiror  can  buy  11  percent  of  the 
shares  before  the  securities  laws  would 
require  a  public  disclosure.  In  deciding 
how  much  to  buy  under  the  current 
premerger  rules,  the  acquiror  must 
balance  a  no  risk  SI. 5  million  profit  on  1 
percent  of  the  stock  against  a  nsky  $16.5 
million  profit  on  11  percent  (This  profit 
IS  risky  because  it  can  be  achieved  only 
by  violating  the  rules,  which  may  result 
in  substantial  civil  penalties.]  If  und**r 
any  of  these  proposals,  the  acquiror 
could  buy  5  percent  of  the  shares 
without  notifying  the  target,  the  acquiror 
would  face  a  different  choice,  balancing 
a  $7.5  million  profit  without  any  risk  of 
violating  the  rules,  against  the  riskier 
S18.5  million  profit  option  If  the  rules 
permitted  the  acquisition  of  10  percent 
without  notice  to  the  target,  the  choice 
would  be  between  the  nsky  S16.S  million 
profit  and  a  legal  profit  of  $15  million.  In 
that  case  the  incentives  appear  to  be 
very  different. 

Are  there  other  factors  which  would 
affect  a  purchasers  decision? 

3  If  Congress  amends  the  securities 
laws  to  eliminate  the  "ten  day  window," 
how  should  that  change  be  reflected  in 
these  proposals? 

Under  those  circumstances,  should  all 
the  proposals  be  restncted  to  voting 
security  acquisition  of  5  pen:ent  or 
lower?  Would  applying  any  or  all  of 
these  proposals  to  acquisitions  of  5 
percent  (or  percentl,  rather  than  10 
percent,  of  an  issuer's  voting  securities 
be  a  better  approach  even  without 
changes  in  the  securiUes  laws?  In  this 
regard,  it  should  be  noted  that  all 
relevant  transactions  identified  by  the 
staff  to  date  as  being  possible  violations 
of  the  premerger  notification 
requirements  have  involved  acquisitions 
of  more  than  5  percent. 

4  Should  the  Commission  revise  the 
other  voting  securities  thresholds  of 

i  BOl.l(h)  if  it  exempts  acquisitions  of  5 
percent  or  10  percent  of  the  voting 
secunties  of  an  issuer? 

For  example,  if  a  10  percent 
exemption  were  adopted,  would  it  make 
sense  to  retain  the  15  and  25  percent 
reporting  thresholds?  Would  the 
program  be  diminished  or  enhanced  by 
replacing  those  with  10  and  20  percent 
thresholds? 

A  The  Principal  Proposal:  An 
Unrestncted  Exemption 

Proposed  $  802.1:4  would  exempt  from 
the  obligations  of  the  act  the 
accumulaUon  by  any  persons  of  up  to  10 
percent  of  any  issuer's  voting  securities. 
Acquirors  would  not  have  to  suspend 


consummation  of  transactions  during  a 
waiting  period  nor  would  they  be 
required  to  notify  the  antitrust  agencies 
or  the  target  of  their  acquisitions  before 
or  after  consummation  This  proposal 
appears  to  address  most  directly  the 
nonantitrusl-related  incentive  to  avoid 
premerger  notification  obligations  that 
acquirors  face  pnor  tu  the  point  when 
I  13{d)  of  the  Securities  Exchange  Act  of 
1934  requires  them  to  disclose  their 
beneficial  ownership  The  Commission 
will  also  consider  whether  a  lower 
percentaRe  exemption,  such  as  5 
percent,  might  be  appropnate, 
particularly  if  the  provisions  of  the 
securities  laws  are  amended. 

.Acquirors  are  reluctant  to  file 
premerger  notifications  because  both 
the  delay  imposed  by  the  waiting  period 
and  informing  the  target  could  increase 
the  cost  to  them  of  acquinng  the  Issuer's 
voting  secunties.  In  general,  this  class  of 
persons  would  not  acquire  more  than  10 
percent  of  a  target's  voting  securities 
because  of  the  stnctures  on  short-swing 
profits  imposed  by  secUon  16|b}  of  the 
Securities  Exchange  Act  of  1934  and 
because  of  the  difficulties  of  acquiring 
more  shares  at  low  prices  in  the  ten-day 
Williams  Act  period.  Where  such 
persons  do  seek  to  acquire  more  than  10 
percent  of  the  shares,  the  Commission 
expects  thai  Ihey  would  comply 
voluntarily  with  the  obligations  of  the 
premerger  notification  program.  Unless 
the  secunties  laws  are  changed,  a  5 
percent  exemption  would  reduce  but  not 
eliminate  this  non-anlitrusl-related 
incentive  to  avoid  premerger  nolincation 
requirements  for  most  persons. 

Currently,  acquisitions  of  voting 
securities  valued  at  more  than  $15 
million,  but  which  constitute  10  percent 
or  less  of  an  issuer's  voting  securities. 
are  exempt  under  9  602.0  if  the  shares 
are  held  "solely  for  the  purpose  of 
investment."  That  exemption  is  not  now 
available  if  the  securities  are  purt.hased 
"with  the  intention  of  influencing  the 
basic  business  decisions  of  the  issuer,  or 
with  the  intention  of  participating  in  the 
management  of  the  issuer."  See  letter  of 
Bureau  Director  Thomas  ).  Campbell 
dated  August  19, 1982.  included  as 
Exhibit  D  in  the  Commission's  Sixth 
Annual  Report  to  Congress  on  the  Mart 
Scott-Rodino  Act  (July  26. 1983),  This 
proposal  would  subsume  that  exemption 
by  eliminating  the  filing  requirement  for 
all  acquisitions  of  10  percent  or  less  of 
an  issuer's  voting  securities,  regardless 
of  the  intent  of  the  acquired  person. 

In  1978  when  the  premerger  rules  were 
originally  adopted,  the  Commission 
rejected  the  suggestion  "that  investment 
intent  should  be  disregarded  and  that  all 
acquisitions  below  the  10  percent  level 
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should  be  exempt "'  43  FR  33490.  July  31. 
197B.  The  Commission's  current 
consideration  of  an  unrestncted  10 
percent  exemption  is  based  on  eight 
years  experience  reviewing  premerger 
notifications  which  supports  the  view 
that  such  acquisitions  are  unlikely  to 
violate  the  antitrust  laws.  It  also 
responds  to  persistent  problems 
enforcing  filing  obligations  for 
acquisitions  of  10  percent  or  less,  an 
continued  suggestions  for  some  type  of 
unrestricted  exemption  for  acquisitions 
of  small  percentages  of  voting  securities. 
See  Comment  20  to  the  proposed 
"acquisition  vehicle"  rule  50  FR  38742. 
September  24,  1985  and  comment  4  to 
the  proposed  "partnership  control"  niie. 
50  FR  7095.  March  6. 1987.  promulgated 
50  FR  20058.  May  29.  1987. 

The  Commission,  with  the 
concurrence  of  the  Assistant  Attorney 
General,  is  authonzed  to  "exempt,  from 
the  requirements  of  |the  act],  classes  of 
*  '  '  transactions  which  are  not  likely 
to  violate  the  antitrust  laws."  Section 
7A(d)(2|(Bl  of  the  act.  The  finding 
required  by  the  statute  can  be 
demonstrated  in  different  ways.  The 
Commission  can  exempt  a  class  of 
transactions  on  the  grounds  that  that 
type  of  transaction  is  inherently  unlikely 
to  be  anticompetitive.  For  example. 
§  602.30  and  section  7A(c)t3)  exempt 
acquisitions  of  voting  securities  by 
persons  who  already  own  50  percent  or 
more  of  an  issuer.  Given  that  such  an 
acquiror  already  controls  the  Issuer  it  is 
possible,  but  not  hkely.  that  as  a  result 
of  the  acquisition  the  issuer  will  act  in  a 
way  that  significantly  diminishes 
competition  in  any  relevant  market  The 
Commission  relied  in  part  on  this 
rationale  when  it  adopted  {  802.35 
which  permits  Employee  Stock  Option 
Plans  (ESOPs)  to  acquire  shares  in  their 
employer's  firm  if  the  employer  controls 
the  ESOP  by  a  contractual  right  to 
appoint  the  plan's  trustees. 

Exemptions  can  also  be  based  on 
enforcement  experience  and  statistics. 
In  1985  the  Commission  proposed  to 
raise  the  §  802.2(b)  "controlled  issuer" 
annual  net  sales  and  total  assets 
thresholds.  That  proposal  was  based  on 
the  observation  that  few  of  the 
reportable  "controlled  issuer" 
transactions  have  raised  competitive 
problems,  not  that  they  could  not  do  so. 
The  proposal  rested  on  the  grounds  that 
many  persons,  whose  transactions 
typically  raised  no  competitive 
problems,  were  unnecessanly  burdened 
by  reporting  obligations  because  of  the 
possibility  that  statistically  unlikely 
anticompetitive  transactions  might 
occur. 


It  is  not  possible  to  say  that  voting 
secunties  acquisitions  of  10  percent  or 
less,  or  5  percent  or  less,  cannot  \iolate 
the  antitrust  laws  The  proposed 
exemption  is  rather  based  on  the 
evidently  low  likelihood  that  "the  class 
of  transactions"  will  violate  the  antitrust 
laws.  The  statistics  compiled  by  the 
Commission,  discussed  earlier, 
demonstrate  a  much  lower  level  of 
enforcement  interest  in  acquisitions  of 
10  percent  or  less  than  in  other 
transactions.  Our  review  of  antitruft 
litigation  and  inability  to  find  any 
section  7  cases  filed  by  the  agency  with 
10  percent  or  less  ownership  provides 
even  stronger  support  for  the  exemption. 
The  conclusion  that  the  class  of 
transactions  is  unlikely  to  violate  the 
antitrust  laws  is  also  supported  both  by 
the  reasons  that  make  it  likely  that 
persons  who  have  anticompetitive 
objectives  would  not  acquire  only  small 
percentages  and  the  likelihood  that  the 
antitrust  agencies  would  become  aware 
of  such  anticompetitive  transactions 
even  without  premerger  notifications.  Of 
course,  such  anticompetitive 
transactions  occur,  the  proposed 
exemption  would  provide  no  basis  for 
arguing  the  legality  of  the  transaction. 

The  advantages  of  proposed  §  80224 
are  clear.  The  exemption  directly 
reduces  the  non-anlitrust-related 
incentives  to  avoid  filing,  its  criteria  are 
objective — 10  percent  or  less  of  an 
issuer's  voting  secunties — and  therefore 
easy  to  administer.  The  antitrust 
agencies  would  not  have  to  devote  their 
resources  to  determining  whether 
particular  acquisitions  were  made  solely 
for  the  purpose  of  investment. 

The  disadvantages  of  proposed 
fi  802.24  are  also  evident.  The  antitrust 
agencies  would  not  have  the  benefit  of 
prior  notice,  information  about  the 
parties  to  a  transaction,  or  the  waiting 
period  to  prevent  any  anticompetitive 
acquisitions  of  10  percent  or  less  of  an 
issuer's  voting  securities.  In  addition, 
the  Commission  may  continue  to  have  a 
significant  compliance  problem  with 
persons  who  seek  to  acquire  more  than 
10  percent  of  the  voting  securities  of 
issuers  without  pnor  disclosure  to  the 
target  companies.  However,  as 
discussed  at  some  length  above,  it 
appears  unhkely  that  an  acquisition  of 
10  percent  or  less  of  the  voting  securities 
of  an  issuer  will  violate  the  antitrust 
laws.  And  the  Commission's  experience 
has  shown  that  most  reportable 
acquisitions  without  notice  to  the  target 
have  been  at  or  below  the  10  percent 
level 

The  Commission  has  considered  the 
foregoing  but  has  not  finally  evaluated 
the  merits  of  proposed  3  802.24.  Its 


further  consideration  would  be  aided  by 
comments  on  the  following  matters. 

1.  When  would  the  antitrust  agencies 
likely  learn  of  an  acquisition  of  10 
percent  or  less  of  the  voting  secunties  of 
an  issuer  if  the  acquisition  were 
anticompetitive? 

The  Commission  could  of  course 
monitor  Schedule  13D  filings,  but  most 
of  those  are  not  transactions  thai  would 
have  antitrust  notification  obligations 
and.  in  any  case,  do  not  contain 
adequate  mformation  to  do  a  quick 
screening. 

2  Should  the  Commission  consider 
some  limitation  on  the  10  percent 
exemption? 

The  Commission  might,  for  example, 
specifically  exclude  transactions  thai 
enable  the  acquiror  to  elect  a  director  or 
that  include  an  agreement  to  appoint 
one  or  more  directors  to  the  issuer's 
board. 

3.  Should  the  Commission  reconsider 
using  the  group  concept  from  the 
securities  laws  if  it  exempts  acquisitions 
of  5  percent  or  10  percent  of  the  voting 
securities  of  an  issuer? 

One  aspect^  the  antitrust  interest  in 
5  percent  holdings  is  raised  by  the 
decision  in  Susquehanna  discussed 
above  that  enjoins  the  exercise  of  rights 
to  2  percent  of  the  issuer's  voting 
securities.  That  decision  was  premised 
on  the  collective  exercise  of  rights  held 
by  a  "group"  holding  19  percent  of  the 
shares.  While  such  groups  can  act 
anticompetitively.  the  antitrust 
premerger  notification  rules  have  not 
used  the  group  concept,  perhaps 
because  the  S15  million  critenon 
effectively  lowers  the  percentage 
threshold  in  large  transacUons.  The 
CommiBsion  never  used  the  secunties 
law  group  concept  in  defining  the 
acquiring  person,  and  formally  deleted 
the  term  "group"  from  the  definition  of 
"entity"  in  a  1983  amendment  to 
S  801.1(a)|21.  46  FR  34428.  luly  29.  1983.  It 
should  be  noted  thai  if  such  a  group 
formed  an  entity  that  was  not  controlled 
under  5  801.1(b)  and  used  that  entity  to 
make  an  acquisihon.  the  transaction 
probably  would  not  be  reportable  if. 
pursuant  to  5801.11(e)  the  entity  did  not 
itself  meet  the  minimum  size -of -person 
lest. 

4.  Would  a  5  percent  exemption 
unduly  complicate  the  rules  by  creating 
for  acquisitions  of  voting  securities  a  5 
percent  unrestricted  exemption  under 
proposed  §  802.24.  on  lop  of  a  10  percent 
"investment  only"  exemption  under 

S  8029,  and  the  15.  25  and  50  percent 
reporting  thresholds  of  §  801.1(h)? 
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B.  The  Escrow  Propo&al 

Proposed  &  801.34  would  pennit 
acquirors  to  purcbasa,  but  aot  take 
posae&sion  of.  up  to  10  perceat  of  an 
issuer's  voting  ftecahUes  without  Eiling  a 
notification.  The  shares  purchased 
would  be  placed  (n  escrow  and  voted  by 
the  escrow  agent  in  proportion  to  the 
votes  cast  by  al)  other  shant.  The 
acqairor  would  be  required  to  fife  and 
obfterve  the  waiting  period  prior  to 
purchasing  more  than  10  percent  of  an 
issuers  voting  securitiea  or  prior  to 
taking  the  shares  out  of  escrow.  Like  the 
unrestncted  exemption,  this  proposal 
directjy  addresses  the  source  of  the 
incentive  not  to  file  antitrust  premerger 
notifications.  Both  permit  the  purchase 
of  shares  without  deiay  or  prior 
notification  to  the  target  The  acqairor 
can  thereby  obtain  the  economk  benerit 
of  acquiring  in  secret.  Thus,  luiless  it 
would  acquire  more  than  10  percent 
pnor  to  making  its  securities  taw 
disclosures,  the  acquiror  has  no 
confWentiality  reasons  to  avoid  its 
subsequent  antitrust  jweraerger 
ohligfltions- 

The  excrow  proposal,  unhke  the 
unrestncted  exemption,  would  not 
necessarily  require  a  codcIusiod  by  the 
Commission  thst  holdings  of  10  percent 
or  less  are  unlikely  to  violate  the 
antitrust  Laws.  Rather  the  proposal  could 
be  based  in  part  on  the  ludgement  that 
in  the  relatively  rare  event  such  antitrust 
enforceLment  actions  muat  be 
undertaken,  the  escrow  axraagemenl 
normally  will  be  an  effective  guard 
against  competitive  harm  and  preserve 
the  opportunity  for  effective  remedies. 
This  procedure  would  not  be  available 
for  acquisitions  through  tender  offers. 
Because  tender  offers  are  announced  in 
advance,  there  is  no  interest  served  in 
delaiing  the  antitrust  review, 

The  pnmary  advantage  of  this 
proposal  IS  that  the  antitrust  agencies 
will  (earn  of  an  acquisition  and  have  an 
opportunity  to  review  it  before  the 
purchaser  can  vote  its  shares-  Its 
weakness  is  that  this  opportunity  occurs 
after  the  shares  have  been  separated 
from  the  pnor  holder(s). 

The  Conunission  has  considered 
whether  it  has  the  authority  under  the 
ad  to  promulgate  the  proposed 
treatment  ol  voting  securities  held  in 
escrow.  The  question  arises  because  this 
proposal  creates  a  procedure  under 
which  the  fiimg  and  waiting 
requirements  of  the  act  would  be  met 
before  shares  are  Laken  out  of  escrow 
but  aAer  they  are  purchased.  In  coatra&L 
the  act  explicitly  prescribes  procedures 
which  provide  for  the  antitrust  review  to 
be  completed  before  an  acquisition 
takes  place.  The  Conunission  has 


concluded  that  its  authonty  under  the 
act  to  ■'define  terms,'"  exempt  certain 
"categories  of  transaclKuis."  and 
prescribe  other  rules  "necessary  and 
appropriate  to  carry  out  the  purposes" 
of  the  act  (section  7A(d)(21  of  the  ad.  15 
U.S.a  18aid)(2)l  would  enable  it  to 
estabU&h  the  procedures  prescribed  in 
proposed  {  80134  as  a  solution  to  the 
problem  described  in  this  Notice. 

The  treatment  of  acquisitions  under 
proposed  (801.34  parallels  the 
treatment  of  tender  offers  under  the 
Commission's  rules.  Section  801.33 
establishes  what  steps  in  the  acquisition 
process  may  be  undertaken  in  a  tender 
offer  prior  to  the  end  of  the  waiting 
period  without  vioiatiog  the  act:  the 
offer  may  be  made,  the  tender  pool  may 
be  established  and  the  shares  may  be 
tendered  but  the  acquiror  may  not 
accept  the  shares  for  payment.  Thus, 
i  801.33  establishes  acceptance  for 
payment  as  the  consummation  of  an 
acquisition.  Similarly,  proposed  S  B0134 
would  determine  the  steps  in  the 
acquisition  process  that  may  be 
undertaken  prior  to  fihng  by  defimng 
when  consummation  of  an  acquisition 
ucciirs  for  certain  escrow  purchases. 

In  one  respect,  though,  the  proposed 
^reatoient  of  these  escrow  purchases 
differs  from  the  treatment  of  tender 
offers.  Proposed  S  B01.34  would  permit 
payment  and  complete  termination  of 
the  previous  shareholder's  nghls 
w;thout  antitrust  review.  In  this  respect 
it  is  more  like  the  acquisition  of 
convertible  voting  securities.  Under 
§  B02-31  the  acquisition  of  unconverted 
securities,  includuig  the  termination  of 
the  previous  shareholder's  rights,  in 
exempt.  Section  (60132  requires  a  filing 
only  when  the  shares  are  subsequently 
exchanged  with  the  issuer  for  voting 
securiliea. 

The  Commission  has  previously 
created  other  procedures  to  permit 
escrow  purchases  before  filing  in  Limited 
circumstances.  Section  5  801.31  allows 
persons  who  tender  their  shares  in  a 
non-cash  tender  offer  to  accept  in 
payment  shares  from  the  offetor.  if  those 
shares  are  placed  ro  escrow  during  the 
pendency  of  their  wailing  period.  Also, 
the  Premerger  Notification  Office  staff 
has  permitted  cash  tender  offerors 
seeking  control  of  an  issuer  to 
consummate  acqutsilions  after  thtt 
expiration  of  their  waiting  periods  even 
if  the  target  held  a  reportable  amount  of 
another  Issuer's  securities.  The  staff  has 
allowed  in  appropriate  trsnsacticnB  the 
reportable  secondary  acquisition  on  the 
condition  Chat  the  secondary  target's 
shaies  be  placed  in  escrow  pending 
expiration  of  the  waiting  period  for  the 
secondary  acquisition. 


It  should  be  noted  here,  however,  that 
the  cirrunifttances  in  which  the 
Commia&ioo  has  permitted  purchases  In 
escrow  have  been  very  limited.  The 
antitrust  enforcement  agencies  have 
opposed  escrow  agreements  and 
continue  to  believe  that,  in  general, 
purr.h'ises  in  escrow  or  hold  separate 
agreements  do  not  adequately  protect 
against  interim  competitive  harm  or 
ensure  adequate  relief-  See,  e^..  FTC  v. 
PPG  Industries,  798  F.  2d  1500  (D.C  Or. 
1986)  and  Application  of  Texas  Air 
Corporation.  U.S.  Department  of 
Transportation.  Order  8G-3-48  (March 
14. 1986).  The  use  of  (he  escrow 
procedures  proposed  here  may  be 
justified  because  the  small  percentages 
of  voting  securities  involved  make  it 
likefy  that  there  wilt  be  no  competitive 
harm  and  that  divestiture  will  be 
available  as  an  effective  remedy. 

Other  agencies  operating  under 
similar  statutes  have  also  permitted 
punrhasea  to  be  made  and  kept  hi 
escrow  before  the  agencies  exercised 
their  power  to  examine  the  transactions 
For  example,  one  airfine  may  not 
acquire  control  of  another  until  Ihe 
proposed  acquisition  had  been  reviewed 
and  approved  by  the  Civil  Aeronautic 
Board  and  now  the  Department  of 
Transportation  49  U  S  C  1378f»lf5). 
Beneficial  ownership  of  10  perrenl  or 
more  of  the  voting  swmntips  of  an 
airline  creates  a  rebuttable  presumption 
of  control.  49  use.  1378(n 
Nevertheless,  the  Department  of 
Transportation  after  a  case  by  case 
review,  permits  the  pnor  acquisition  of 
stock  and  requires  only  that  it  be  placed 
in  a  vobng  trust  while  the  acquisilon  is 
under  revicw- 

The  fact  that  other  asencies  permit 
escrow  purchasps  offers  some  support 
for  the  view  thai  the  Commission  may 
be  justified  in  establishing  a  similar 
procedure.  There  are,  however. 
significant  differences  in  the  procedures 
they  use  and  the  statutes  they  enforce. 
The  CAB,  for  example,  had  extensive 
regulatory  authority  ovpr  airhnes  when 
II  developed  the  escrow  poUry.  Different 
programmatic  needs  or  lej^islotive 
expectations  may  have  different 
implications  for  the  appropriateness  of 
escrow  pro<:edurefl. 

The  Hart-Scott-Rodino  Act  and  its 
legiaUitive  history  unequivocally 
emphasize  the  requirement  and 
expectation  of  antitrust  re\-iew  prior  to 
an  acquisition.  The  focus  on  prior 
review  reflects  the  Congressional 
commitment  to  creating  a  program 
which  would  assure  that  tnosactions 
could  be  evaluated  and.  if  necessary, 
prevented,  before  bustoesses  became  so 
intertwined  as  to  make  it  impossible  to 
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restore  effective  competiton.  However, 
none  of  the  examples  in  the 
Congressional  debate  illustrating  the 
need  for  prior  review  included  an 
acquisition  of  a  small  percentage  of 
voting  securities.  And  none  of  the 
debates  about  establishing  the  Sl5 
million/15  percent  of  voting  securities 
reporting  threshold  mentioned  problems 
of  formulating  antitrust  remedies  for 
such  transactions.  The  Commission  has 
drafted  the  proposed  procedures  for 
escrow  purchases  in  light  of  the  clear 
Cotigressional  concern  specifically  to 
prevent  the  scrambling  of  businesses  by 
assuring  that  the  shares  cannot  be 
voted.  And,  because  the  proposal  is 
limited  to  purchases  of  10  percent  or  less 
of  the  voting  securities  of  an  issuer, 
there  would  appear  to  be  tittle  problem 
in  obtaining  an  effective  divestiture  if 
that  became  necessary. 

In  evaluating  the  merits  of  the  escrow 
purchase  proposal,  the  Commission  is 
considering — in  addition  to  issues 
discussed  above — the  following 
propositions  and  welcomes  comment  on 
them. 

1.  Is  there  a  significant  possibility  of 
competitive  harm  durmg  the  time  the 
stock  would  be  placed  in  escrow  given 
that  acquirors  wilt  not  be  able  to  acquire 
more  than  10  percent  of  an  issuer's 
voting  securities? 

There  is  of  course,  the  possibility  of 
harm  to  the  issuer  from  the  fact  of 
purchase  and  the  concern  about  more  to 
come.  Employees  may  leave,  or 
customers  or  suppliers  may  alter  (heir 
plans  based  on  expectations  of  events 
following  release  of  the  securities  from 
escrow.  "These  effects  seem,  however,  to 
be  of  much  the  same  character  as  those 
resulting  from  a  tender  offer  or  a 
definitive  contract  to  buy  shares,  both  of 
which  can  be  made,  under  the  rules, 
prior  to  filing. 

2.  Would  the  acquisition  of  a  small 
percentajjje  of  shares,  held  in  escrow, 
prevent  an  effective  antitrust  remedy? 

Because  no  intermingling  of  assets  or 
businesses  seems  likely  during  the 
escrow  period,  any  remedy  for  an 
antitrust  violation  would  be  the  sale  of 
the  voting  securities.  In  most  instances 
to  maintain  or  fully  restore  competition 
it  ought  not  be  necessary  to  return  these 
shares  to  their  former  owners,  even  if 
those  owners  were,  de  facto,  in  control 
of  the  business.  The  likelihood  of  the 
remaining  instances  in  which  the 
transaction  would  both  violate  the 
antitrust  taws  and  require  resale  to  the 
former  owner  seems  small. 

The  Commission  is  also  considering 
as  an  alternative  to  a  10  percent  escrow 
proposal,  a  5  percent  escrow  proposal, 
for  the  reasons  and  in  the  circumstances 


described  in  the  unrestncted  exemption 
proposal. 

C  The  Optional  Notification  Proposal 

The  optional  notification  proposal 
would  establish  a  separate  system  for 
antitrust  premerger  notifications  for 
certain  transactions  in  which  the 
acquiring  person  would  hold  10  percent 
or  less  of  the  outstanding  voting 
securities  of  an  issuer.  This  optional 
system  would  require  the  acquiror  to 
submit  specified  public  documents 
describing  the  entity  to  be  acquired,  but 
would  not  require  that  the  issuer  be 
given  notice  of  the  intended  acquisition. 
The  optional  form  would  thus  be 
available  only  for  the  acquisition  of  10 
percent  or  less  of  the  voting  securities  of 
firms  that  file  Schedule  lOKs  with  the 
Securities  and  Exchange  Commission 
and  have  publicly  available  annual 
reports.  Wh\\e  the  acquired  person 
would  no!  be  required  to  file  an  initial 
notification,  the  antitrust  agency 
reviewing  the  fihng  would  remain 
authorized  to  seek  information  from  the 
acquired  person  either  informally  or 
through  a  formal  request  for  additional 
information. 

The  optional  notification  proposal 
would  reduce  the  incentive  to  avoid 
filing  the  antitrust  premerger  notification 
by  eliminating  the  prior  notice  to  the 
issuer  of  the  voting  securities.  Like  the 
other  two  proposals,  its  provisions  Umil 
the  special  Irealment  to  acquisitions  of 
up  to  10  percent  of  the  voting  securities 
of  an  issuer.  Like  the  escrow  proposal, 
but  unlike  the  unrestricted  exemption 
proposal,  the  notification  alternative 
does  not  rely  necessarily  on  a  finding  by 
the  Commission  that  acquisitions  of  10 
percent  or  less  of  the  voting  securities  of 
an  issuer  are  unlikely  to  violate  the 
antitrust  laws.  Like  the  other  proposals, 
it  would  be  likely  to  reduce  the  non- 
antitrust-related  incentive  to  violate  the 
Commission's  rules. 

The  primary  strength  of  this  proposal 
is  that  It  provides  pnor  notice  to  the 
antitrust  agencies  of  transactions.  It 
maintains  the  full  statutory  period  to 
review  and.  m  appropriate  inslanres, 
challenge  them  before  there  is  any 
change  in  the  status  quo.  The  proposal 
has.  however,  several  possible 
drawbacks.  The  antitrust  agencies  may 
contact  the  target  during  the  waiting 
period,  so  that  acquirors  seeking  secrecy 
still  may  be  reluctant  to  file.  In  addition, 
this  proposal  maintains  the  full  waiting 
period,  so  that  those  who  may  be  more 
concerned  about  the  abihty  to  buy  the 
moment  the  price  is  right,  may  still  be 
inclined  to  avoid  filing.  Moreover,  the 
proposal  is  likely  to  reduce  the  initial 
information  available  to  the  antitrust 


agencies  because  the  target  will  not  file 
a  Notification  and  Report  Form 

The  Optional  Notification  and  Report 
Form  attempts  lo  mitigate  this  last 
disadvantage  by  significant  revisions  tu 
the  requirements  of  items  4  and  7.  The 
Optional  Form  would  require  the 
acquiror  to  submit  certain  information 
and  documents  relating  to  the  issuer. 
Items  4(d)  and  4(e}  would  require  that 
the  acquiror  provide  copies  of  Schedule 
lOKs  and  annual  reports  of  the  issuer. 
This  will  assure  some  independent 
verification  of  the  characteristics  of  the 
target  firm.  The  instructions  to  the 
Optional  Form  would  state  that  if  the 
issuer  is  not  required  to  submit  periodic 
reports  to  the  Securities  and  Exchange 
Commission  so  that  the  documents 
listed  in  Item  4[d)  do  not  exist,  then  the 
acquiror  cannot  take  advantage  of  the 
alternative  procedure  allowed  by 
S  a01.30(c)  by  submitting  the  Optional 
Form.  The  actual  documents  must  be 
submitted:  no  incorporation  by  reference 
to  previous  filings  would  be  acceptable 
for  either  item  4(d)  or  4(e).  Item  4(c) 
would  also  be  expanded.  It  would 
require  that  the  acquiror  submit  all 
information  it  has  developed  about  the 
target  or  used  in  consideration  of  the 
takeover,  not  merely  the  information 
prepared  for  officers  or  directors. 

In  addition,  the  form  would  require 
the  acquiror  to  develop  information 
about  the  issuer.  Item  7  would  require 
the  acquiring  person  lo  determine  for 
each  product  or  service  it  offers, 
whether  the  target  produces  a  competing 
product  or  service.  The  form  details  a 
series  of  minimum  efforts  that  the 
acquiror  must  make  lo  identify  the 
target's  businesses.  For  each  competing 
product  or  service,  the  Optional  Form 
requires  the  acquiror  to  identify  the 
geographic  areas  in  which  it  or  the 
issuer  operates.  If  the  acquiror 
concludes  that  the  acquiror  and  the 
issuer  produce  no  competing  products  or 
services,  then  Item  7  requires  that  the 
acquiror  detail  the  search  upon  which  it 
b«sed  that  conclusion.  An  acquiror  who 
does  not  conduct  the  necessary  search 
or  submit  the  required  information  for 
this  item  may  not  use  the  Optional  Form. 

Item  6  would  also  be  expanded  lo 
require  the  acquiror  to  submit  addilinnjl 
information  about  the  issuer.  Items  6l<i|. 
6(e|.  and  Gtf)  would  require  a  description 
of  entities  included  within  the  isuer. 
shareholders  of  the  issuer,  and  holdings 
of  the  issuer,  the  same  information  the 
acquiror  must  submit  about  itself  tn 
Items6(a).  fitb),  andfilc). 

Tlie  Optional  Form  requires  the 
acquiror  to  assemble  or  compile 
information  about  the  issuer  because  the 
antitrust  agencies  will  not  have  the 


F^JBok  Bapilm  /  Vol  S3,  Ho.  t^  j  Th>ff»<toy.  SqMeraber  22.  ITOa  /  Proposed  Rirfes 


beaefii  at »  form  fraa  thw  tsaoer.  Thia 

requireroeBi  comU  b«  (Mudentome  im 
%ota»  nuncea^  Lb  suck  Iwalancca  the 
acquitoE  is  &ree  to  use  Uk  exktiflg 
proGBdisefl.  ttndsr  &«»  J8(lb^ 

The  Optioui  Fonm  and  iostnctioiu 
wcruld  djfi'ex  &om  lis  yrW*M^  fona  and 
loaUnctJoia.  in  a  Bumbei  of  other,  less 
significaat  aieas.  Bacauae  the  optional 
focm.  could  be  oaed  oaly  for  an 
act|uisilioa  a£}OX.arteaaaf  ibe  voUng 
securiliea  ai  an  iaauer.  Rfenuuxs  to 
other  types  of  trafiftactioiia  aod 
queationd  sohcitmg  mfonnatioo  with 
respect  to  other  types  uf  transactions 
wouid  be  dalcted.  Far  exacopic, 
questioQs  cegardiag  a  cash  tender  offer, 
rormatioD  of  a  jomi  venture,  or  aa 
acquLsiUoQ  of  assets  would  be  omitted. 
The  queatioa  requiring  kknlification  of 
the  threshold  to  be  crossed  as  a  result  of 
the  acquidtioQ  would  also  be  delft tffd, 

Finally^  refarence  in  the  insLructioas 
to  the  requirement  that  notice  be  served 
on  tbe  targiet  issuer  regarding  its 
probable  filing  obligation  would  also  be 
dt^Ieted:  in  SBQZ^c]  transaciions  the 
target  issuer  woofd  have  no  niiog 
obllgatfoa  and  the  acquiror  would  not  be 
required  to  nori^  thetar^t  oTtbe 
acquBi&on. 

In  additfon  to  an  Operational 
Notiffcarion  and  Report  Form,  this 
proposal  wGoId  require  a  series  of 
amendments  to  the  rtdes.  The  following 
i  s  a  brfpf  outh'ne  oi  the  necessary 
changesr 

Ptrjpmcd Section  a01J0(c/.  This 
provision  would  Kate  that  the  30-day 
initml  waittng  period  will  commence 
after  an  acqmrm^  person  thst  seeks  to 
acquire  HV  percent  or  less  of  the  voting 
securiffes  of  an  JBS^ser.  in  a  transaction 
otfier  than  a  lender  offer,  fitea  the 
OpttonaJ  Notification  and  Report  Form. 

Thia  ppovwion  together  with  5  a03.5(ct 
would  estabKsfc  three  central  elements 
of  this  procedure.  First,  this  procedure  is 
optional.  Second,  the  acquiring  person 
need  not  give  notice  to  (he  isswer 
(§  aOXSic)].  Third.  Ihe  acquired  person 
hss  no  obtfgation  to  file  a  Notification 
and  R^mrt  Fonn. 

This  propoaal,  hke  the  escrow 
propoaaL  wcntd  not  be  appbcable  to 
artprisitinna  mBcfo  tfaraugb  lender  offers 
becaoac  secarities  tawa  requira  that 
such  of£ers  be  made  openly  with 
advance  ncuce.  As  a  result,  with  respect 
to  such  transjMitioQa.  acqsirors  do  not 
have  an  incentive  to  avoid  fihng 
premerger  notilications  for  the  purpose 
of  atakmg  acquinlions  without  giving 
notice  to  tke  rssues . 

Prvposed  Section  ao&^S.  Thu 
provision  woukl  exempt  certain 
acquired  persons  from  tha  obligation  to 
file  the  Notification  and  Report  Fsra.  It 
would  also  Kkske  dear  that  tbe  acquired 


person  would  aoi  be  rxempl  from  s 

request  for  additional  informatiofi. 

Reraiisr  sedioa  TAtsJ^ll  oaikonzes 
the  antitrust  agencies  to  issue  "second 
reqneatm"  *o  any  person  re<;uiml  to  file 
a  fwtiflcation  onder  sectftm  TAfa),  a 
quick  reading  of  the  statnte  may  suggest 
the  Commission  lacks  the  anthority  to 
reqwire  addWonaf  iiifoiiuatiofi  from 
persons  it  has  ekempted  from  the  initial 
notifteatian  oWigation.  A  doser 
examirratton  suggests,  however  that  the 
detenrnnatire  factor  under  paragraph 
fe)f  1)  is  whether  the  person  was  obliged 
to  fife  a  notification  under  section  7A[a} 
of  the  act.  not  whether  the  Commission 
in  its  discretion  exempted  that  person 
from  that  obtigatfon. 

Proposed  SeUjon  803.1.  This  psovisiun 
would  add  reCerence  to  the  Notification 
and  Report  Form. 

Proposed  Section  803.2^ bf(3i  This 
provtsion  would  reflect  that  the  acqtured 
person  has  no  obUgatton  t»  fkie  if  the 
waiting  period  is  iculiated  by  filing  the 
Optiooai  Form,  and  specify  for  what 
entiLias  the  acquiring  person  is  lo 
complete  the  Optional  Fonn. 

Proposed  Section  803.31  e).  This 
pro^nsion  wMuld  state  that  the  acqaninK 
persttik  must  provide  the  cnpies  of 
certain  SEC  docusoettts  and  »»>M\ml 
reports  descnbin^  the  acquired  entity 
and  recyoired  by  items  4  (d)  and  (el  on 
the  Op^onal  ^orm.  In  contrast,  the  laore 
usual  standard  requires  only  tike 
acquiring  person  to  submit  what  it 
knows  about  the  iaatier.  Because  the 
Coaunissioa  would  intend  to  do  an 
initial  review  without  conH'achng  the 
issuer,  it  would  issiat  that  the  acquiror 
supply  at  a  □unumuv  lbs  mformatiun. 
Of  course.  th«  antitrust  agencies  would 
be  free  to  caatad  the  issuer  for  any 
inforsuaum  they  may  think  relevant,  bat 
the  ejipecwtion  is  that  lorb  iiMtances 
would  be  rare  M  ibe  acquimr  fsils  to 
include  this  required  information  about 
the  issuar.  then  the  filing  will  be  deemed 
deficieat  and  ao  waiting  penod  will  be 
initiated  in  accordancE  with 
Janiio^cKZl- 

Proposed  Sectjon803.5tr I  This 
provision  woald  require  the  acquiror  to 
submit  an  affidavit  that  it  intcnda  to 
make  an  acquisition  of  10  percent  ur  less 
of  the  oatstanding  voting  seciffities. 
SectKin  800.5  is  designed  m  pcirl  to  make 
sore  that  the  antitmal  agencies  do  not 
review  hypothetical  transactions. 

Proposed  Section  80(1.20.  This 
provision  would  reflect  the  fact  the 
second  requests  may  be  msi!«^  lo 
acqadred  persons  that  have  been 
exeanpted.  porsusnt  lo  proposed 
%  aoeJS,  from  Ihe  obliffution  lo  file  a 
notification. 


Prvposed  Part  8GJ  Appendix.  The 
amendment  wouW  add  the  Optional 
NoHfrcatton  and  Report  Fonn. 

Inevaluaflng  the  merits  of  the 
optional  notificatton  proposal  the 
CommissioD  is  considering  the  following 
proposirions  and  welcomes  coiomcBt  on 
them. 

1.  ft  is  likely  that  the  optiooal 
noti^cation  system  can  BignifinantJy 
reduca  the  incentive  to  avoid 
notificatiua.  gjveo  the  delay  inherent  in 
pnor  review? 

2.  Can  tha  satilrust  agenciaa  cooduct 
their  prcaaerget  review  wAthoal 
contacting  tha  acquired  peisoo  and 
other  firms  in  the  mdualry  in  most 
transactions? 

La  thw  camecHoa.  il  ahoutd  be  noted 
CiHiada  recently  adopted  a  prenierger 
notini:ation  program  that  allows  for  a 
boafUlantia)  fiUng  solely  from  the 
Bcquu-ur.  Their  eurly  expenence 
suggeios  It  is  pna&ibte  lo  conduct  some 
reviews  in  secret 

3.  Wottld  the  adoption  of  the  oplion<il 
nolification  system  require  the  fintitrusl 
ai^ncies  to  impose  even  more  stringent 
rules  protechRg  the  coofidantiality  of  th£' 
iniormaiMMk  or  ounUor  the  stock 
transactions  of  persona  who  have 

H(,(  ess  to  informAtion  indadad  on  an 
Optional  Form? 

The  antitiiist  agenciea  have  an 
uiililenushed  record  in  aiaintaining  the 
coofidentuility  of  informalioo  sobmilted 
piir^iiMMl  to  the  premerjvpr  nutificalion 
prngiram.  Most  confidential  mfonnation 
associated  wilh  premerger  fib'nga  is 
cither  not  easily  exploitable  or.  Hke  a 
decision  to  seek  an  iniunction.  v^hiable 
imly  for  a  very  short  time.  The 
infurm<itiaD  contamed  in  the  Op<ionat 
Form,  however,  is  likely  to  come  in  well 
in  advanc«^  of  the  typical  price  run  up 
thaf  prtMiedes  takeover  announcemenls. 

List  of  Subjects 

W  CFR  Parts  am  and  802 

Anlitr\ist 

mCFHPartao^ 

Antitrust,  Reporting  and 
recordkeeping  requireaients. 

IV.  PropostaU 

The  Commission  proposes  lo  amend 
Title  IG.  Chapter  I.  Subpart  \\.  the  Code 
of  Federal  Regulations  as  follows: 

PARTS  801.  803  AMD  803— 
(ANIENDEDr 

1  The  authority  citation  for  Parts  8rn . 
Bt>2  and  803  conlimies  to  read  as  Follows: 

Autboritj-TSecT.VdJoftheCTayion  Act  tS 
(_'  S  C  ttefdt,  US  added  b>'  sec  3m  of  (h*? 
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hiarl-Scolt-Radioo  Antitnul  hnprovemcnis 
Ad  of  ISm  Pub  L  94-435.  90  Stal.  1390 

Z.  In  Ihe  ameadments  the  Commission 
proposes  below  new  laa^oage  is 

indicated  by  arrows:  ( >new 

language  < \  and  ddeiad  Lan^kiage  is 

indicated  by  brack^s:  [deleted 
language!- 

Proposal  1 

This  prtjposa!  would  amend  the  rules 
by  revising  5801 15(bl  and  repuWishing 
the  introductory  text  of  5  8t)1.15, 
removing  $802-9.  and  adding  new 

$H02.24." 

§801.15    AQ^vQSftlon of voUng securttles 
and  aaaeta  tha  acqulsttlon  of  wtiteh  was 


htotivilhstanding  (801. 13.  for  purposes 
of  section  7Ata  1^3)  and  |801.1(hK  none 
of  the  folkwring  wiU  be  held  as  a  result 
of  an  acquisition: 

(b)  Assets  or  voting  secunlies  the 
acquisition  of  which  was  exempt  at  the 
lime  of  acquisition  (or  wo«ld  have  been 
e  X  efnpl,  ha  d  the  act  awS  these  rules 
been  in  effect),  m  the  present 
acquisition  (rf  which  is  exempt,  under 

(seclion  7.Mc](P)  and]  §S 

>802.24< «>2-50iiK2K  802.50(bl. 

R(}2.51|b)  and  802JM  unless  the 
linsitations  contained  to  (section  7A{cH9| 
01  ]  those  sectioos  do  not  apply  or  as  a 
result  of  the  acqoisitioii  would  be 
exceeded,  in  which  case  the  assets  or 
voting  securities  so  acquired  will  be 
held: 


is  sub)ect  to  the  notification  obligations 
of  the  act  and 

[iii)  Reqnires  the  escrow  agent  to  vote 
and  withhold  from  voting  all  such  voting 
securities  placed  into  esoow  in  the 
same  proportion  thai  all  other  votmg 
sectfities  of  the  issuer  are  voted  and 
withheld  from  voting;  and 

(2)  The  acquisibon  is  not  the  result  of 
a  tender  offer. 

[b)  The  release  of  such  voting 
securities  from  escrow  shall  be 
considered  consummation  of  an 
acquisition  of  thoae  voting 
secunliea-< 

Proposal  111 

This  proposal  would  amend  Ihe  rules 
by: 

1.  Sectioa  801J0  is  amended  by 
revising  paragraph  {b|  introductory  text 
and  adding  paragraph  (c)  to  read  as 
follows: 

SS0t.30    Tander  otters  and  acqutsttlons  ol 
voting  aacurltles  from  third  parttas. 

(h)  For  acquis itioos  described  by 

paragraph  (ajof  this  section >for 

which  DO  ootificalion  has  been  filed 
pursuant  to  paragraph  (c)  of  this 

section  < : 


iWZS    IRamowadl 


>i580?.24    Db  minimis  scquisWoos  of 

vowig  aaonndaa. 

An  acqursjtion  of  voting  securities 
shall  he  exempt  from  the  requirements 
of  the  act  if  as  a  result  of  the  acquisition 
Ihe  acquiring  person  would  hold  ten 
percent  or  less  of  the  outstanding  voting 
securftiesof  the  issuer,  regardless  of  the 
dollar  value  of  the  voting  securities  so 
acquired  or  held.  < 

Proposal  II 

This  proposal  would  amend  the  rules 
by  adding  new  180134. 

>  §  60 1.34    De  minimis  scqMisftioas  ol 

voting  securities. 

(a)  An  acquiring!  person  shall  not  be 
considered  to  have  consummated  an 
acquistlion  of  voting  securities  within 
Ihe  meaning  of  the  act  if: 

(1)  The  acquiring  person: 

ji)  Molds  as  a  result  of  the  acquisition 
ten  percent  or  less  of  the  issuer's 
outstandmg  voting  securities; 

(ii)  Immediately  places  into  escrow 
any  voting  securities  whose  acquisition 


>(c]  For  acquisitions  deacrUied 

by  paragraph  |a)  of  this  section,  other 
than  tender  offers,  that  would  result  in 
the  acquiring  person  holding  10  percent 
or  less  of  the  outstanding  voting 
secunties  of  an  issuer,  the  acquiring 
person  may  Hie  notmcatioa  by 
submiltingthe  Optional  NotlHcatiun  and 
Report  Form. 

til  The  waiting  period  required  under 
the  act  shall  commence  upon  such  filmg 
of  nolification  by  the  acquiring  person 
as  provided  in  %  BOa.lO(a);  and 

(2)  Pursuant  to  §  802.25.  the  acquired 
person  is  exempt  from  filing  the 
notiHcation  required  by  paragraph  tbH2) 
of  this  section. 

2.  Section  802.25  is  added  to  read  as 
follows: 

>SB02-.25    Optiooal  Notmcatton  and 

Report  Form  exemption. 

Fur  any  acquisition  in  which  the 
acquiring  person  Bled  an  Optiooal 
Notirication  and  Report  Form  pursuant 
lo  5  801-3t)(c),  ihe  acquired  person  is 
exempt  from  the  obligation  to  file 
notification  described  m  §801-30(b)(2). 
but  is  not  exi^mpi  from  the  obligation  lo 
submit  additional  information  or 
documentary  materia!  pursuant  to 
section  7A(eJ  and  5  803.30.  < 

3.  Section  8031  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


IMX1 

(a)  The  notification  required  by  the 
act  shall  be  the  Notification  and  Report 

Form >or  the  Optional  Notification 

aod  Report  Fonn< set  (orth  in  the 

appendix  to  this  Part  (803),  as  amended 
from  tune  to  tine.  AU  acqairing  and 
acquired  persons  required  to  file 
notification  by  the  act  and  these  rules 
shall  do  so  by  completing  and  ftliog  the 
Notification  and  Report  Formw  or  a 
photostatic  or  other  e^vaJent 
reproduction  thereof,  in  accordance  wilh 
the  instructions  thereon  and  these  rules 

>  except  tha  t  a  cquiring  persons 

may  choose  to  file  instead  the  Optional 
Notification  and  Report  Farm  for 
transactions  described  by  (aoi.30(cl.  in 
accordance  with  the  instructions 

thereon  and  these  rules.  < G>pLes  of 

the  Notification  and  Report  Form 

>and  the  Options!  NatificatioQ  and 

Report  Form< may  be  obtained  in 

person  from  the  PubHc  Reference 
Branch.  Room  130.  Federal  Trade 
Commission.  Sixth  Street  aod 
Pennsylvania  Avenue  NW..  Washington. 
DC,  or  by  writing  to  the  Premerger 
Notification  Office.  Room  303,  Federal 
Trade  Commission.  Washingtoa  DC 
205ea 


4.  5iection  803.2  is  amended  by 
revising  the  seclion  heading  and  by 
adding  [b)(3).  a  beadmg  forfb)(1]and 
the  phrase  ''and  the  C^ilional 
Notification  axtd  Report  Form"  to  the 
introductory  text  ol  paragraph  (c),  the 
first  sentence  of  paragraph  (e),  and 
parai^aph  |d)  after  the  phrase 
"Notification  and  Report  Fom"  to  read 
ds  follows: 

§  S03.2    tnstroctk>ns  Appltcabta  lo 

Notification  and  Report  Form >  ar>d 

Optional  HoeHcatlon  and  Report 
Forai< 

tbllll >  NotificQUoti  and  Report 

Form. ■>  '  *  ' 

>  {Z]  OptJoiuii  Noufication  and 

Report  Form.  Except  as  provided  in 
paragraph  (cj  of  this  seclioa 

[i\  An  acquiring  person  responding  to 
the  request  for  information  about  the 
acquiring  person  in  items  5~S  and  the 
Appendix  to  the  Optional  Notification 
and  Report  Form  must  include 
information  about  itself  and  all  entities 
included  within  the  acquiring  person: 

(ii)  An  acquiring  person  responding  tc» 
the  requesl  for  information  about  the 
acquired  person  in  item  6-6  and  the 
Appendix  to  the  Optional  Notification 
and  Report  Form  must  include 
information  about  the  issuer  whose 
voting  securities  are  to  be  acquired  and 
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all  entities  controlled  by  such  issuer. 

(c)  In  response  to  items  5.  7.  B.  and  9 
and  the  appendix  to  the  Notification  and 

Report  Form >  and  the  Optional 

.N'otification  and  Report  Form  < 

(d)  The  term  "dollar  revenues"  as 

used  in  the  Notification  and  Report 

Form >  and  the  Optional 

Notification  and  Report  Form  < 

(e)  A  person  filing  notiflcation  may 

incorporate  by  reference  only 
.iocumentary  materials  required  to  be 
filt^d  in  response  to  item  4a  of  the 

-N'onncation  and  Report  Form > 

and  the  Optional  Notification  and 

Report  Form >  '  '  ' 

5.  Section  803,3  is  amended  by 
revising  the  introductory  text  and 
adding  paragraph  (e)  to  read  as  follows; 

§  603.3    Statement  of  reasons  tor 
noncompliance. 

A  complete  response  shall  be  supplied 
to  each  item  on  the  Notification  and 

Report  Form >  or  Optional 

Notification  and  Report  Form  < and 

to  any  request  for  additional  information 
pusuant  to  i  7A(e)  and  i  803.20. 
Whenever  the  person  filing  notification 
is  unable  to  supply  a  complete  response, 
that  person  shall  provide,  for  each  item 
for  which  less  than  a  complete  response 
has  been  supplied,  a  statement  or 
reasons  for  noncompliance  The 
statement  of  reasons  for  noncompliance 
shall  contain  all  information  upon  which 
a  person  relies  m  explanation  of  its 
noncompliance  and  shall  include  at 
least  the  followings: 

>  (e)  Provided,  however,  an 

Optional  Notification  and  Report  Form 
will  be  considered  incomplete  and 
deficient  within  the  meaning  of 
5  803.10(c)(21  if  It  is  submitted  without 
the  information  or  documents  required 
by  item  4(dl  and  (e|,  regardless  of  the 
reason  for  non-compliance.  < 

B.  Section  803.5  is  amended  by 
revising  paragraph  (a|(l)  introductory 
text  and  adding  paragraph  (c)  to  read  as 

follows: 


;M3.S    AffldavlU  raqulrad. 

(ai(t )  Section  SOI. JO  acquisitions.  For 
acquisitions  to  which  §  801.30  applies 

>  and  for  which  the  acquiring 

person  is  not  filing  the  Optional 
Notification  and  Report  Form  pursuant 

to  ^BOl. 30(c)  < .  the  notification 

required  by  the  act  from  each  acquiring 
person  shall  contain  an  affidavit, 
attached  to  the  front  of  the  notification, 
attesting  that  the  issuer  whose  voting 
securities  are  to  be  acquired  has 
received  notice  in  writing  by  certified  or 
registered  mail,  by  wire  or  by  hand 
delivery,  at  its  principal  executive 
offices,  of: 

>  [c]  §  a01.30{cl  acquisitions.  For 

acquisitions  to  which  S  801.30  applies 
ond  for  which  the  acquiring  person  is 
filing  the  Optional  Notification  and 
Report  Form  in  accordance  with 
§  801.30(c).  the  notification  required  by 
the  act  from  each  acquiring  person  shall 
contain  an  affidavit  attached  to  the  front 
of  the  notification  attesting  the  good 
faith  intention  of  the  acquiring  person 
filing  notification  to  make  the 
acquisition  described  in  the  Optional 
Notification  and  Report  Form.  < 

7  Section  803  8  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

;e03.S    Certlflcatton. 


(b)  Additional  information  or 
documentary  material  submitted  in 
response  to  a  request  pursuant  to 
section  7A(el  and  S  803.20  shall  be 
accompanied  by  a  certification  in  the 
format  appearing  at  the  end  of  the 

-Notification  and  Report  Form >  or 

Optional  Notification  and  Report  Form 

< completed  in  accordance  with 

paragraph  (a)  of  this  section  by  the 
person  or  individual  to  whom  it  was 
directed. 


8.  Section  803.8  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

1 803  J    Foreign  language  flocuments. 
(a)  Whenever  at  the  time  of  filing  a 

Notification  and  Report  Form >  or 

Optional  Notification  and  Report  Form 
< there  is  an  English  language 


outline,  summary,  extract  or  verbatim 
translation  of  any  information  or  of  all 
or  portions  of  any  documentary 
materials  in  a  foreign  language  required 
to  be  submitted  by  the  act  or  these  rules. 
all  such  English  language  versions  shall 
be  filed  along  with  the  foreign  language 
information  or  materials. 


9.  Section  803.20  is  amended  by 
revising  paragraph  (a)(1),  designating 
the  example  in  (a)(lj  as  1  and  revising  it. 
and  adding  example  2  to  read  as 
follows: 

f  803.20    Requests  for  additional 
infonnatlon  or  documentary  material. 

(dj(l}  Persons  and  individuals  subject 
to  request.  Pursuant  to  section  7A(e)(l). 
the  submission  of  additional  information 
or  documentary  material  relevant  to  the 
acquisition  may  be  required  from  one  or 

more  persons  required >  by  section 

7A(a)  of  the  act  < to  file 

notification,  and.  with  respect  to  each 
such  person,  from  one  or  more  entities 
included  therein,  or  from  one  or  more 
officers,  directors,  partners,  agents,  or 
employees  thereof,  if  so  required  by  the 
same  request. 

Example >8< : 

>!.< A  request  for  additional 

information  may  require  a  corporation 
and.  in  addition,  a  named  officer  or 
employee  to  provide  certain  information 
or  documents,  if  both  the  corporation 
and  the  officer  or  employee  are  named 
in  the  same  request.  See  sub-paragraph 
(b|{3)  of  this  section. 

>  2.  Where  the  acquiring  person 

has  filed  an  Optional  Notification  and 
Report  Form  pursuant  to  {  B01.30(c).  a 
request  for  additional  information  may 
require  the  acquired  person  to  submit 
certain  information  or  documentary 
material  notwithstanding  that  §  80225 
exempts  that  person  from  the  obligation 
to  file  notification,  because  pursuant  to 
section  7A(a]  the  acquired  person  is  a 
person  required  to  file  notification  with 
respect  to  such  acquisition.  < 


10.  The  Appendix  to  Part  803  is 
amended  by  adding  at  the  end.  the 
Optional  Notification  and  Report  Form 

to  read  as  follows: 


•njJNQ  COOC  (75O-01-M 


Federal  Rcgbler  /  VoL  53.  No.  184  /  Thursday.  September  22.  1988  /  Proposed  Rules 


36647 


ANTrmUST  IMPROVEMENTS  ACT 

OPTIONAL  NOTIFICATION  AND  REPOm  FORM 

for  Certain  Mergers  and  Acqulaltlons 


iwaTBucnoNs 


GENERAL 

The  Answer  Sheets  (pp  M6)  constitute  the  Optional 
Notification  and  Report  Form  ( "the  Optional  Form")  re- 
quired 10  be  submitted  pursuant  to  S  803.1(a)  of  the 
premerger  notification  rules  ("the  rules").  Only  those  per- 
sons described  in  S  801 .30  (c)  o<  the  rules  may  fHe  this  Op- 
tional Fonn.  Fding  persons  need  not,  however,  record  their 
responses  on  the  Optional  Form 

Ttiese  Instructions  specify  the  information  whtcTi  must  t)e 
provided  in  response  to  the  Items  on  the  Answer  St>eets. 
Only  the  completed  Answer  Sheets,  together  with  all 
documentary  attaclvnents  are  to  be  filed  with  the  Federal 
Trade  Commission  and  ttw  Oepaftment  of  Justice 
Persons  providing  responses  on  attact^ment  peges  rattier 
than  on  answer  sheets  must  submit  a  complete  set  of  at- 
tachment pages  with  each  copy  of  the  Optional  Form. 
The  term  "documentary  attachments"  refers  to  matenals 
supplied  in  responses  to  Hem  2<fXi).  Item  4  and  to  sut>fms- 
sions  pursuant  to  SS  803.1(b)  and  803.1 1  ot  the  rules 
Infomnatlon — The    central   ofice    for    information    and 
assistance  concerning  the  rules.  16  CFR  Pans  801-803. 
and  the  Optioral  Form  is  Room  303.  Federal  Trade  Com- 
mission.  6lh   Street   and   Pennsylvania  Avenue.   NW, 
Washington.  D  C.  20580.  phone  (202)  326-3100 
Definitions — The  definitions  and  other  provisions  goverrv 
ing  this  (Optional  Form  are  set  forth  in  the  rules,  16  CFR 
Parts  801-803.  The  governing  statute,  tfie  rules,  and  the 
Statement  of  Basis  and  Purpose  for  the  rules  are  set  forth 
at  43  FR  33450  (July  31.  1978).  44  FR  66781  (November 
22.  1979)  and  48  FR  34427  (July  29,  1983) 
AftidavH— Attach  the  affidavii  required  by  S  803  5  to  page 
1  ol  the  Optional  Form. 

Responses  Each  answer  should  identify  the  Item  to 
which  It  IS  addressed.  Use  the  reverse  side  of  tfie  cor- 
responding answer  sheet  or  attach  separate  additional 
sheets  as  necessary  in  answehng  each  Item.  Each  addi- 
tional sheet  should  identify  at  the  top  of  the  page  tfie  Item 
to  which  it  IS  addressed  Voluntary  submissions  pursuant 
to  S  803.1(b)  should  also  be  so  identified. 
Enter  the  name  of  the  person  filing  nofihcation  appearing 
in  Item  1(a)  on  page  1  of  ttie  Optional  Form  and  the  date 
on  which  the  Optional  Form  is  completed  at  tfie  top  of  each 
page  ot  the  Optional  Form,  at  the  top  of  any  sheets  attacfv 
ed  to  comptete  the  response  to  any  Item,  and  at  the  top 
ol  the  first  or  cover  page  of  each  documentary  attachment. 


It  tfie  issuer  wImmo  voting  securities  are  to  b>e  acquired  is 
not  required  to  hie  penodu  reports  to  the  Securities  snd 
Exctiange  Commieston.  so  tfiat  the  documents  listed  in  Item 
4(d)  are  not  available,  then  the  Ophonal  Form  may  not  be 
submitted.  Furthermore,  if  tfie  person  fiUng  notification  is 
unable  to  respond  completely  to  Items  4(e)  or  7  ol  the  Op- 
tional Form,  ttien  tfie  Optional  Form  nuy  not  be  submit- 
ted  (See  16  CFR  S  803.3(e)) 

It  unable  to  answer  any  other  Item  fulfy.  give  such  infomia- 
tjon  as  is  available  and  provide  a  statement  of  reasons  ftx 
noncompliance  as  required  by  S  803.3.  If  exact  answers 
to  any  Item  cannot  be  given,  enter  best  estimates  and  Irv 
dicate  tfie  sources  or  bases  of  such  estimales.  Estimated 
data  should  be  followed  by  tfie  notation,  "est"  All  infor- 
mation should  be  rounded  to  the  nearest  tfiousand  doUara. 

Year— All  references  to  "year"  refer  to  calendar  year.  If 
the  data  are  not  availatile  on  a  calendar  year  basis,  suppfy 
tfie  requested  data  for  tfie  fiscal  year  reporting  penod  which 
most  nearly  corresponds  to  the  calendar  year  specified. 
References  to  "iTKJst  recent  year"  mean  the  most  recert 
calendar  or  fiscal  year  for  wfiich  the  requested  Information 
IS  available 

SIC  Data— This  Optional  Notification  and  Report  Form  re- 
quests information  regarding  dollar  revenues  and  lines  of 
commerce  at  three  levels  with  respect  to  operations  con- 
ducted wWmi  the  United  States  (See  S  800.2(cX1).)  Ml  per- 
sons must  submit  certain  data  at  the  4-digit  (SIC  code)  /n- 
dusfry  level.  To  the  extent  ttiat  dollar  revenues  are  derived 
from  manulactured  operations  (810  major  groups  20-39). 
data  must  also  be  submitted  at  the  5-d)^  pnxAicr  cfass  and 
7-cligH  pmduct  levels  (SIC  based  codes) 

The  term  "dollar  revenues"  Is  defined  In  S  803.2(d). 

References—  In  reporting  infomiation  by  "4-digit  (SIC 
code)  industry"  refer  to  the  1972  edition  ol  the  Standard 
Industnal  Classification  Manual  and  its  1977  supplement 
published  by  the  Executive  Ofhce  of  the  President,  Office 
ol  Management  and  Budget 

In  reporting  information  by  "5-digit  product  class"  ana 
"7-diglt  product"  relet  to  one  or  both  of  the  following 
reference  publications  published  by  the  US  Bureau  of  the 
Census: 

(a)  Numerical  List  of  Manufactured  and  Mineral  Products. 
>9is2  Census  ol  Uanulactures  and  Census  ol  Mineral  In- 
dustries (MC82-R-1)  Make  sure  that  ttie  Numencal  Usl  you 
use  has  MC82-R-1  printed  on  the  cover 


Prtwcy  Act  StatsTTMnt  Section  1 8«a)  ol  Titw  1 5  ol  me  u  S  CoCeautrioaz 
90  tt)«  collection  ol  trils  intormalion.  The  pfimery  use  ol  ITM  mlonnaDon 
<8  to  OefBrmma  wtierrief  tht  mergef  or  acquuition  repmlec  m  the  Optional 
NoOficetion  end  Recon  Fonn  nwf  vIoWe  Itie  amitFust  laws  Furnishing  the 

FTC  llpataw  P«™  C  4  liT*    'fln 


inlormanoo  on  this  Optional  Fom>  is  voluniafv 

ConaummaHon  or  en  acquisition  reoulrad  to  be  reconsC  try  the  statute  csec 
a&OM  without  having  pfDvided  Itae  mluiiuaHui'  may.  hfmim:  rvndsr  a  per- 
son liable  to  civil  penalties  up  to  $10,000  per  day 
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ftots:  Submit  information  using  the  codes  In  ttte  columns 
labeted  "Product  code  puWisfied."  Oo  not  sut)mH  Informa- 
tion using  the  codes  In  the  columns  latieled  "Product  code 
collected." 

(b)  Volume  II,  "Industry  Series,"  (MC82-1-20 
A2-390),  1982  Census  ot  Manufacfuna. 
Note:  Do  not  submit  Information  by  product  codes  erxting 
in  00  rf  the  Numerical  List  of  Manufactured  and  Mineral 
Products  listed  atiove  contains  a  further  breaKdovm.  Fur- 
thermore, wtwn  the  Numerical  List  refers  to  Appendix  C 
for  detail  collected  In  a  apecified  Current  IndusthaJ  Report 
("CIR")  for  the  foUowing  SIC  cods  industries,  you  should 
provide  revenue  in«orTTtalion  using  the  7-diglt  product  codes 
listed  in  the  CIR  in  ttw  columns  labeled  "Published." 
SIC  2392  (CIR  MQ-23X)  SIC  3261  (CIR  MO^ME) 

SIC  3312,  3315,  3316  and  3317  (CIR  MA-33e) 
SIC  3357  (CIR  MO-33L)  SIC  3431  (CIR  M0.34E) 

Items  S,  7,  S,  9  and  the  Insuranea  Appendix  —Supply 
Information  oo/y  with  rsspect  to  operations  conducted  within 
the  United  States,  including  Its  comnxxiwealths,  lerntones, 
possessions  aiKJ  the  Olsthct  of  Columbia.  (See  SS  801 . 1(l<). 
803.2(cXl)) 

Information  need  not  be  supplied  regarding  assets  or  voting 
securities  currently  being  acquired,  wt>en  ttie  acquisition 
IS  exempt  under  ttw  statute  or  njlea  (See  S  803.2(c)(2) ) 

Limited  or  separate  responses  may  be  required  from  the 
person  filing  notification.  (See  S  803.2(b),) 

Fllino— Complete  and  return  two  notarized  copies  (with  one 
set  of  documentary  atlachmenis)  of  this  Optional  Notifica- 
tion and  Report  Form  lo  tfie  Premerger  Notification  Office, 
Bureau  of  Competition,  Room  303,  Federal  Trade  Commis- 
sion, 8th  Street  and  Pennsytvania  Avenue,  N  W, 
Washington,  DC.  20580,  and  three  notarized  copies  (with 
one  set  of  documentary  attachments)  to  Director  of  Opera- 
tions, Antitrust  Division.  Depanmerrt  of  Justice,  Room  321 6, 
10th  and  Pennsytvania  Avenue,  N  W  ,  Washington,  DC. 
20530. 

ITEM  BY  ITEM 

Affidavit— Attach  the  affidavit  required  by  S  803  5  to  page 
1  of  the  Answer  Sheets. 

Applicability  of  S  801 .30(c)— Put  an  X  In  the  Yes  box  to 
Indicate  that  S  801.30(c)  is  spplicable  to  this  acquisition. 
I  e..  that  10%  or  less  of  an  issuer's  voting  securrties  will 
be  scquirsd 

Early  Termination — Put  an  X  in  the  yes  box  to  request  ear- 
ly termination  of  Itie  waiting  period  Notificatioo  of  each 
grant  of  eaity  termination  will  be  published  >n  the  Federal 
Register  as  required  by  S  7A(bX2)  of  the  Clayton  Act 

ITEM  1 
Item  1(a)— Give  the  name  and  headquarters  address  of  the 
person  filing  notification.  The  name  of  the  person  is  the 
name  of  the  ultimate  parent  entity  vKluded  within  that 
person. 

Item  1(b)  — Oivs  the  name  and  headquarters  address  of 


the  issuer  wtK>se  voting  securities  are  to  be  acquired  in  this 
acquisition 

Item  1(c)— Give  the  names  of  all  ultimats  parent  entities 
of  acqulnng  and  acquired  persons  which  are  parties  to  the 
acquisition  whstf>er  or  not  they  are  required  to  file 
notification. 

Item  1(d) — State  the  value  of  voting  securities  held  as  a 
result  of  ttte  acquisition.  (Insert  responses  to  Item  3(c) ) 

Item  1(s>— Put  an  X  in  the  appropriate  box  to  Indicate 
wtiether  ttte  entity  in  Item  1(a)  Is  a  corporation,  partr>ership, 
or  other  (specify) 

(lem  1(f)— Put  an  X  In  the  appropriate  box  to  indicate 
whether  the  entity  in  Item  1(b)  is  s  corporation  or  other 
(speciV) 

Item  1(g)— Put  an  X  In  the  appropnata  box  to  Indicate 
whether  data  himished  Is  by  calendar  year  or  fiscal  year 
If  fiscal  year,  specify  period 

Item  1(h) — Put  an  X  in  tfie  appropnate  box  to  indicate  if 
this  Optional  Form  is  being  filed  on  behalf  of  the  ultimate 
parent  entity  by  arwther  entity  within  the  same  person 
authorized  by  It  to  file  notification  on  its  behalf  pursuant  to 
S  803  2(a),  or  If  this  Optional  Form  Is  being  filed  pursuant 
to  S  803  4  on  behalf  of  a  foreign  person  Then  provide  the 
name  and  mailing  address  of  the  entity  filing  notification 
on  behalf  of  the  reporting  person  named  in  Item  1(a)  on 
trie  Optional  Form. 

Item  1(1) — If  an  entity  within  tt>e  person  filing  notification 
other  than  tlie  ultimate  parent  entity  listed  in  Item  1  (a)  is 
the  entity  which  is  making  tfie  acquisition,  or  If  the  voting 
securities  of  an  entity  ottwr  than  tfie  ultimate  parent  entity 
listed  m  Item  1(a)  are  being  acquired.  prt>vide  the  name  and 
mailing  address  of  that  entity  and  tfie  percentage  of  its 
voting  secumies  field  by  tfie  person  named  in  Item  1(8) 
above.  (If  control  is  effected  by  means  other  than  tfie  direct 
holding  of  the  entity's  voting  tecuntias,  describe  tfte  in- 
termediaries or  the  contract  through  winch  control  is  ef- 
lected  (see  S  801  1(b)). 

ITEM! 

Item  2(a) — Description  ot  acquisition  Briefly  describe  the 
transactxxi  Include  a  list  of  tfie  name  and  mailing  address 
of  each  acquinng  and  acquired  person,  wfietf>er  or  not  re- 
quired to  file  notification  Indicate  what  considerstion  will 
be  received  by  each  party  In  describing  tlie  acquisition, 
include  the  expected  dates  of  any  major  events  required 
to  consummate  the  transaction  (e  g ,  stockholders' 
meetings,  filing  of  requests  for  approval,  otfier  put>llc  fil- 
ings, terminatnns  of  tender  offers)  arxl  tfie  scheduled  corv 
summation  date  of  the  transaction 

If  the  voting  secumies  are  to  be  acquired  from  a  holder  other 
tfian  trie  issuer  (or  an  entity  within  the  same  person  as  tfie 
Issuer)  separately  klentily  (If  known)  such  holder  and  the 
issuer  of  the  voting  secunties. 
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Item  2(f>}— Assets  held  tjy  acquiring  person.  It  assets  of  tfie 
acquired  person  (see  S  801.13)  are  presently  field  by  the 
person  filing  nolificatkMi.  furnish  a  descnption  of  each 
general  class  ot  such  assets  in  the  manner  required  t>y  Item 
2(bXi),  and  the  dollar  value  or  estimated  dollar  value  al  the 
time  they  were  acquired. 

Item  2(c>— VMing  securities  to  be  acquired  Furnish  the 
following  information  separately  for  each  issuer  whose 
voting  securities  will  be  acquired  in  the  acquisition; 

Item  2(cKI) — List  each  class  of  voting  securities  (including 
convertible  vesting  securities)  whk^  will  tie  outstanding  after 
the  acquisition  has  been  completed  If  there  Is  more  than 
one  class  of  voting  securities,  include  a  descnption  of  tfie 
voting  hghts  of  each  dass  Also  list  each  class  of  non-voting 
secunties  which  will  be  acquired  in  the  acquisition: 

Item  2(c)OI) — Total  number  of  sfiares  of  each  class  of 
securities  listed  on  page  3  whk;h  will  be  outstanding  after 
the  acquisition  has  been  completed; 

Item  2(cMIII)— Total  number  of  shares  of  each  dass  of 
secunties  li^ed  on  page  3  which  will  be  acquired  in  this 
acquisition.  If  there  is  mors  than  one  acquiring  person  tor 
any  class  of  securities,  show  data  separately  for  each  ac- 
quinng person; 

Item  2(c)()v)— Identity  of  each  person  acquiring  any 
securities  of  any  dass  listed  on  page  3  If  tfiere  is  more  than 
one  acquiring  person  for  any  dass  of  securities,  show  data 
separately  for  each  acqulnng  person. 

Item  2(cKv) — Dollar  value  of  secunties  of  each  class  listed 
on  page  3  to  be  acquired  in  this  transactnn  (see  S  801 10). 
If  tfiere  Is  more  than  one  acquiring  person  of  any  class  of 
securities,  show  data  separately  tor  each  acquinng  person: 
(If  the  exact  dollar  value  cannot  be  determined  at  the  time 
of  filing,  provide  an  estimated  value  and  indicate  the  basis 
on  which  tfie  estimate  was  made ) 

Item  2(cXvl)— Total  number  of  each  dass  of  securities  listed 
on  page  3  which  will  be  held  by  acquiring  person(s)  after 
the  acquisition  has  been  accomplislied  If  there  is  more  tfian 
one  acquinng  person  for  any  class  of  securities,  show  data 
separately  for  each  acqulnng  person. 

Item  2(cXvll) — Percentage  of  each  class  of  secunties  listed 
under  2(cXvi)  above  which  will  be  held  by  the  acquinng  per- 
5on(s)  after  the  acquisition  has  been  completed  (see 
S  801  12(b))  If  there  is  more  than  one  acquinng  person  for 
any  class  of  security,  show  data  separately  tor  eacii  acquir- 
ing person: 

Item  2(cKvlll)— Dollar  value  (or  estimated  dollar  value)  of 
secunties  to  be  held  as  a  result  of  the  acquisition  (see 
S  801 13) 

Item  2(d) — Furnish  copies  of  final  or  most  recent  versions 
of  all  documents  »vhich  constitute  the  agreement  among  the 
acquiring  person(s)  and  the  person(s)  whose  voting 
securities  or  assets  are  to  be  acquired  (Oo  not  attach  these 
documents  to  page  4  of  the  Answer  Sheets  I 


ITEM  3 

Assets  and  voting  securities  held  as  a  result  ot  the  acquisi- 
tion Stale; 

Item  3(a)-  tfie  percentage  of  the  assets; 
Item  3(b)-  the  percentage  of  the  voting  securities: 
Item  3(c>-  tfie  aggregate  total  dollar  amount  of  voting 
securities  and  assets  of  the  acquired  person  to  be  field  t>y 
each  acquinng  person,  as  a  result  of  the  acquisition  (see 
SS  801.12,  801.13.  and  801.14). 

ITEM  4 

Furnish  one  copy  of  each  of  the  foltowing  documents 

Ham  4(a) — alt  of  the  following  documents  which  have  been 
filed  with  the  United  States  Securities  and  Exchange  Com- 
mission (or  are  to  be  filed  contemporaneously  in  connec- 
tion with  this  acquisition)  by  tfie  person  firing  notificatkin; 
the  most  recent  proxy  statement  and  Fixm  10-K.  each  dated 
not  more  than  three  years  prior  to  the  dato  of  this  Opbonal 
ftotification  and  Report  Form;  all  Forms  10-Q  and  8-K  filed 
since  the  end  of  tfie  penod  reflected  by  tfie  Form  10-K  Iw- 
ing  supplied:  any  registratton  statement  filed  In  connection 
•nth  ttie  transaction  for  vrhtoh  notificatton  is  tieing  Bled.  For 
each  entity  included  within  tfie  person  filing  notification 
which  has  prepared  its  own  such  documents  different  from 
tfiose  prepared  by  tfie  person  filing  notification,  furnish,  in 
additton.  one  copy  of  each  document  from  each  such  other 
entity 

Item  4(b)— tfie  most  recent  annual  reports  and  most  recent 
annual  atxlH  rapods  (of  person  filing  notificalKin  and  of  each 
unconsolidated  United  States  issuer  included  wtthin  such 
person)  and,  if  different,  ttie  most  recant  regularly  prepared 
balance  sheet  of  the  person  filing  notification  and  of  each 
unconsolklated  United  States  issuer  induded  within  such 
person: 

Item  4(c) — all  studies,  surveys,  analyses  and  reports  which 
were  prepared  tor  the  purpose  of  evaluating  or  analyzing 
the  acquisition  with  respect  to  market  shares,  competition, 
competitors,  markets,  potential  for  sales  growth  or  exparv 
ston  into  produd  or  geographic  markets,  and  indicate  (if  not 
contained  In  the  document  itself)  the  date  of  preparation, 
the  name  and  title  of  each  individual  who  prepared  each 
such  document. 

Hern  4(d) — all  of  the  following  items  which  have  tieen  filed 
with  the  United  States  Secunties  and  Exchange  Commis- 
sion by  ttie  entity  whose  voting  securities  are  to  tie  acquired 
(and.  if  different,  tor  each  issuer  included  within  that  enti- 
ty); ttie  most  recent  proxy  statement  and  form  10-K,  each 
dated  not  more  than  three  years  prior  to  the  date  of  this  Op- 
tional Notification  and  Report  Fdmi.  all  Forms  10-Q  and  8-K 
filed  since  the  end  of  the  penod  reflected  by  the  Form  10-K 
t>eing  supplied;  and 

Item  4(e)-the  most  recent  annual  reports  and  the  most  re- 
cent annual  audit  reports  of  the  entity  whose  voting 
securities  are  to  t>e  acquired  (and  o'  each  unconsolidated 
United  Stales  issuer  included  within  that  entity)  and.  if  dif- 
ferent, tfie  most  recent  regularly  prepared  balence  sheet 


bC  4  umAVI 


BEST  COPY  AVAILABLE 


fed«r«t  B^iirteT  /  Vol.  a.  No.  MW  /  Tlairedgy.  September  22. 1966  /  Proyoged  R«>ct 


of  the  entity  wtx)9e  votr>g  secuntie*  are  tote  acquired  and 
of  each  unoonsoMatad  United  Stales  issuer  incfuded  inttvn 
that  entity.  Tbe  reports  must  be  prepared  in  accordance 
with  generally  accepted  accounting prmcipies  and  cenified 
as  such. 

NOTE:  If  the  person  tltiig  no«lficatt>n  does  not  have  copies 
o4  documents  respon^vs  to  Itsnn  4{a)  readHy  available,  iden- 
tification of  sach  documents  and  citation  to  date  and  place 
of  filing  wil  constitute  compliances  alternatively,  the  per- 
son  filing  notification  may  incorporaM  by  reference 
documents  submitted  with  an  aailef  filing  as  ""r'T'^yl  in 
the  staff  formal  interpretations  daed  Apnl  10.  1979,  and 
April  7.  1961.  and  in  ^  803.2(e). 

However,  <o  oowpty  wWt  (tie  act  and  the  rules,  a  person 
electing  to  fit*  tliis  Oiaionel  Form  must  subrrA  copies  al 
documents  reaporwiwe  to  ttema  4<d)  ar^d  «<e)  Neither  iderv 
lification  of  suCI)  documents  and  dtalion  to  dita  and  place 
of  filing  nor  incocporalion  by  retorence  vnill  be  adequate 

Persons  Mng  noMcakon  may  proKide  an  optional  index 
of  documents  caAed  tor  by  Item  4  en  page  S  of  the  Ansiwer 

Sheets 

NOTE;  If  the  person  Ming  no«lfieat)on  »wiWx*Js  any 
documents  called  tor  by  Item  44c)  baaed  on  a  claim  of 
privilege,  the  person  most  provide  a  statement  of  reasons 
for  such  noncompliance  as  specified  in  the  staff  lormal  in- 
tsrpreution  dated  September  t3,  1879,  and  i  8Q3.a(d). 

tTEMS  S  throu)^  B  and  the  Anpewb 

NOTE :  For /tens  J  MiriM«fi «  and  Ma  A^ipandfar  iimted  or 
separate  nesponaas  may  be  raqutrea  ot  the  person  Sling 

notification  (See  i  803.2(b)  and  (c) ) 

ITEMS 

ITEMS  5<a)  —  SUCp.  Theae  Items  request  infonnatioa 
regarding  daHar  revenues  and  Soes  of  commerce  at  three 
levels  with  raeped  to  operations  conducted  within  the 
United  States  by  Oie  peraon  fling  notificalioa  <See  S 
803  2(cXi ).)  AH  persons  tiling  nolHcation  must  sutimit  cer- 
tain data  al  the  44igil  (SIC code)  mtmtry  \m*  To  the«»- 
lent  that  dollar  revenues  are  denved  from  manufacturing 
operations  (SC  major  groups  20-39).  data  mual^sobsaub- 
mitted  at  the  S^i^Aprodua  class  and  T-digil  praductlmials 
(SIC  based  ctxlas) 

Note:  Seethe  "References"  listed  in  tbe  General  Instruc- 
tions to  the  Form.  Refer  to  the  1972  adituw  of  Ihs  Stan- 
dard Industrial  Clasettcation  Manual  and  its  1977  su^yile- 
ment  for  the  4-diglt  (SC  code)  uujustry  codas.  Rat«  10  Iba 
Numencal  Ust  of  Manufactured  and  Mineral  Products,  tas? 
Census  of  Manufactures  and  Census  of  Mineral  Industries 
(MC82-R-1  )fcr  the  S^igll  prodocJ  daae  and  7-digit  product 
codes.  Report  icvenuetforttieS-dlgll  and  7-di^  cedes  ue- 
ing  the  coda*  m  tfie  coiumns  4at)eted  "Product  code 
published  "  De  aot  napoM  ravenuee  ueing  the  cetwnns 
labeled  "Product  code  oaMected~ 

m  T^i    I  f*_  c  4  .*.  .«-  ., 


Insurance  eamers  (2-4gtl  StC  major  group  63)  should 
supply  the  information  nsqtiesled  orlty  witfi  reepBCI  to  in- 
duslnes  noturfthin  2-diglt  major  group  63  Credit  agencies 
other  tttan  taantir,  security  and  commodity  t>rolers,  dealws. 
aajhanges,  and  servicer,  tic«ding  and  other  Investment  of- 
ficaa,  and  real  estate  companies  (2-diglt  SIC  major  groups 
61 .  62.  67  aad  «5)  aho«M  tdantlfy  ar  ejtplau  the  reverwes 
reported  (e.g..  dollar  sales,  lecaiptai. 

Include  the  total  dollar  revenues  tor  1 982  derived  by  all  en- 
tities inctudad  wnfitn  Itie  person  Mng  noiNicabon  al  ttw  (me 
this  Optional  Notificalon  artd  Rtport  Fonn  is  prepared 
(even  if  sucti  eniaiea  ksM  faaoomemcludad  mdlhin  the  par- 
aoo since  1862).  For  example,  M  Ihe  peraon  Hng  noMio- 
Innacquiiedananiityia  1S64.it  must  moludemdenfily'a 
1982  revenues  in  Itema  S(at  and  5<bXi). 

Item  S<a) — OaHarrBMnM*  by'incAady  Provide  aegregala 
4ndi()it  (SIC  code)  mduatry  data  lor  ISBZ. 

Item  5(bXI) — Oollar  revenues  by  manufactured  product. 
Provide  the  tatkxnang  ntormaton  on  the  aggregate  opera- 
tions of  the  peraon  eiing  notKcation  lor  1882  tor  each  7-digit 
product  of  the  peraon  in  2-dig«  SIC  nw|or  groups  20-39 
(manufacttfing  mduethes). 

00  oot  provide  7-digit  data  for  product  codes  ending  in  00 
if  tbe  Numerical  List  d  Manufactured  and  Winaral  Products 
contains  a  Iwttier  breakdown  See  i*80  the 'NOTC' on  pege 

1  of  tbe  tfieee  instructicns  oonoemmg  required  references 
to  Ajjpendix  C  of  the  Numerical  List. 

Hem  5(b)(H>— Protfucfs  aMed  or  Oelgted  WKhn  2-digi1  SIC 
major  grotps  20-39  (manufacturing  mOustries),  identity 
each  product  of  the  person  filing  notification  added  or 
deleted  subeequent  to  1962,  indicate  the  year  0I  addition 
or  deletion,  and  state  total  dollar  leveruies  In  (he  mosl  re- 
cent year  for  each  product  that  has  been  added  Products 
may  be  identified  either  by  7-digll  product  code  or  in  the 
manner  ordmanly  used  by  the  person  filing  notification 

Do  not  include  products  added  since  1962  by  reason  of 
mergers  or  acquisitions  occurring  since  1962.  Dollar 
revenues  denved  from  such  products  should  be  included 
in  response  to  Item  5(bKi)  However,  it  an  entity  acquired 
since  1 982  by  Ibe  person  filing  nolificaliDn  (aod  now  includ- 
ed wMhin  the  peraon)  laelt  has  added  any  prodticts  since 
1982.  these  prcxlucts  and  ttie  dotlar  lavenues  denved 
Vieratrom  sliouid  be  lialed  Iwra.  Products  deleted  by  reason 
of  diapositions  of  assets  or  voting  sacunties  sirce  1962 
should  also  be  listed  here 

■tea  5<b)(HI}-^£toflar  revenues  by  maautactured  ptoduct 
claa.  Provide  the  iollowng  intomution  about  Ihe  aggregate 
Qpecations  of  the  person  filing  noofication  for  the  most  re- 
cent year  for  each  5-digrt  produa  dass  of  the  person  within 
SIC  ma)or  groups  20-39  (manufactunng  induslne^  If  such 
data  tiave  not  been  compiled  lor  Itie  most  recant  year, 
estimates  d  dollar  rsvenuae  by  5-<*glt  product  daes  may 
tie  provided  rf  a  statement  descnbing  tlie  mottiod  of  estima- 
tion IS  furnshed. 
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Ram  5(c)— □affarrevanuasfi^narHnaoufacluniivindusby. 
Provide  ttie  Ulowing  iotonnation  concerning  the  aggragals 
operations  of  the  person  filing  notification  for  the  most  re- 
cent year  for  each  4-digL(SIC  code)  industry  in  SIC  mator 
groups  other  than  20-39  in  mrhich  the  person  engaged  If 
such  data  hove  not  bean  oomplledfbr  the  most  recent  year, 
estimates  at  dollar  revenuee  by  44git  industry  may  be  prty 
vided  if  a  statement  daacrlbing  Itw  mettiod  of  estimation 
IS  furnished.  Industries  tor  wtiich  the  dollar  revenues  total- 
ed less  than  one  million  doMais  in  tbe  most  recent  year  may 
be  omitted. 

NOTE;  TTiis  mUHon  dollar  rnnimum  Is  applicable  only  to 
Item  Sic). 

Insurance  cariars  (2-digit  SIC  mafor  group  63)  should  sup- 
ply the  infoimalion  requested  only  iMth  respect  to  iodustnes 
not  within  9C  major  ^oup  63,  and,  if  voting  securities  of 
an  insurance  carrier  are  being  acqijred  directly  or  indirectly 
should  complete  the  Insurance  Appendix  to  this  Optional 
Form 

rrEM6 

Persons  filing  notification  may  respond  to  Items  6(a).  6(b), 
or  6(c)  tiy  reterenang  a  "documentary  attachment"  tumisfv 
ed  with  this  Optional  Form  if  the  iniormauon  so  referenced 
is  a  complete  raaponse  and  is  up-todate  and  accurate.  In- 
dicate for  each  Kern  the  specific  peoe<s)  of  the  document 
that  are  responsive  to  that  Item. 

Item  6(a)— EnfiWes  wiViin  person  flHng  notification  List  ttie 
name  and  headquarters  mailing  address  of  each  entity  In- 
cluded wttfwi  the  person  fHing  noli*cafion.  Entities  with  total 
assets  of  leas  ttian  $10  mMNon  may  be  omitted 

Item  6(b) — SharelKMeis  ot  person  fUmg  notifcation.  For 
each  entity  (including  the  ultimate  parent  entily)  iiKluded 
within  the  person  filing  notification  the  voting  securities  of 
which  are  held  (see  S  801 .1(c))  by  one  or  more  other  per- 
sons, lisi  tfio  issuer  and  class  of  volirig  securitiea.  Itie  name 
and  headquertera  maiing  address  of  each  other  person 
which  holds  five  percent  or  more  of  the  outstanding  voting 
secunties  of  the  dass,  and  Itie  number  and  pen»ntage  held 
by  that  person  Holders  need  not  be  listed  for  entitles  with 
total  assets  ot  less  tttan  $tO  million 

Item  6{c)— Holdings  of  person  filing  notification  If  the  per- 
son filing  notilication  holds  voting  securities  of  any  issuer 
not  included  within  tiie  person  filing  notification,  list  the 
issuer  and  class,  the  nuntier  and  percentage  held,  and  (op- 
tionally) the  entity  within  the  person  filing  notification  which 
holds  the  secuntiea.  Holdings  of  less  than  five  percent  of 
trie  outstanding  voting  secunties  of  any  issuers,  and 
holdings  of  issuers  with  total  assets  of  less  than  $1 0  million, 
may  t>e  onWed 

Ham  6(d) — Entities  wittin  entity  whoee  voting  secunties  are 
to  be  acquired.  List  the  names  and  lieadquaners  address 
of  each  entity  included  within  tiie  issuer  wfiose  voting 
secunties  are  to  be  acquired  Entities  wKh  total  assets  of 
less  than  $10  million  may  be  omitted. 


Haaa  6(e)— S/MratKMsrs  of  enHly  w/wse  voang  secuitisa 
are  ro  be  acquired  For  each  entity  included  within  the 
issuer  wlwee  voting  securities  are  to  be  acquired  as  welt 
as  the  issuer  KseH  the  voting  secunties  ot  which  are  held 
(see  V8OI  .1(cl)  by  one  or  more  other  persons,  list  the  issuer 
and  riass  ot  voting  sectrities,  tfie  name  and  heedquarters 
mamng  adck^ess  ot  each  other  person  wtxcti  holds  five  per- 
cent or  mors  of  the  oulatanding  voting  sectnties  of  the 
dass,  and  the  number  and  percentage  heW  by  ttiat  per- 
son. Holdars  need  nol  be  listed  tor  enMies  with  total  assets 
of  less  than  $10  million. 

Item  6{fi—HoMmgs  of  entity  wfiose  rating  securities  are 
to  be  scqtarsd.  II  ttw  entity  wtiose  voting  secunties  are  to 
be  acquired  holds  voting  securiliee  cl  any  asuer  not  includ- 
ed within  that  entity,  let  the  issuer  and  dass.  the  numtwr 
and  percentage  held,  and  the  entity  which  holds  the 
secunties.  Holdings  of  less  than  five  percent  of  tfie  outstan- 
ding securiHas  ot  any  issuers,  and  holdings  of  issuers  vuSh 
total  assets  of  less  than  $10  million  may  be  omittad. 

ITEM7 

If,  after  a  diigent  searcti  of  aJ)  relevant  intormalion  available 
to  It  (including,  but  not  limited  to.  drectories  such  as  Starv 
dard  &  Poor's  Corporate  Records,  Moody's  Industrial 
Manual,  Dun  &  Bradstreet  Reference  Booli:  irxlices  such 
as  Predicasts  F  &  S  Index,  trade  journals  and  publications: 
imemai  ixirporate  files;  and  reports,  studies,  analysfis.  or 
memoranda  completed  internally  or  by  outside  consultants 
or  advisors),  the  person  filing  notification  concludes  that 
it  derived  dollai  revenues  in  the  most  recant  year  from 
operations  in  any  4-digil  (SIC  cods)  industnes  n  wtiicii  any 
other  person  which  is  a  party  to  the  acquisition  also  deriv- 
ed dollar  revenues  in  the  most  recent  year  (or  in  which  a 
joint  venture  or  other  corporation  will  denve  dollar 
revenues),  then  for  each  such  4-digit  (SIC  code)  industry: 

Item  7(ay— supply  the  4-digit  SIC  code  and  desaiption  for 
the  industry; 

Item  7(b)— hat  the  name  of  each  person  whKh  is  a  party 
to  the  acquisition  which  also  derived  dollar  revenues  in  the 
4.digit  industry: 

Hem  7(c)— Geograp/»c  market  information  for  the  person 
fifing  notification: 

Item  7(e)(1)— lor  each  4-diglt  industry  within  SIC  major 
groups  20-39  (manufacturing  industries)  listed  in  Item  7(a) 
above,  list  the  states  (or,  if  desired  portions  thereoO  in 
which,  to  the  knowledge  or  belief  of  the  person  filing 
notification,  the  pnxlucis  in  that  4-digit  industry  produced 
by  the  perscn  filing  notification  are  sold  vntfiout  a  signifi- 
cant change  in  their  torm,  wtiether  they  are  sold  t)y  the  per- 
son filing  notification  or  by  others  to  wtiom  suclt  products 
have  t)een  sold  or  resold, 

hem  7(e)(IO— for  each  4-digit  industry  within  SIC  major 
groups  01-17  and  40-4S  (agriculture,  forestry  anO  fishing, 
minmg.  construction,  transportation,  communcatioos.  elec- 
tric, gas  and  sanitary  services)  listed  m  Item  7(a)  above. 
list  the  states  (or.  if  desired,  porbons  thereof)  in  which  the 
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person  filing  notification  conducts  such  operations: 

Item  7(c)0li)— tor  each  *<SigH  Industry  within  SIC  ma)or 
groups  50-51  (wtxjlesale  trade)  listed  in  Item  7(a)  atxjvo,  list 
the  states,  (or,  if  desired,  portions  thereof)  in  which  the 
customers  of  the  person  filing  notification  are  located, 

Hem  /(cKlv)— tor  each  4-digit  industry  within  SIC  ma|or 
groups  52-61,  70,  75,  78.  and  80  (retail  trade,  tMinking.  and 
certain  services)  listed  in  Item  7(a)  above,  provide  the  ad- 
dress, arranged  tjy  state,  county  and  city  or  town,  of  each 
establishment  from  wfilch  dollar  revenues  were  derived  in 
the  most  recent  year  by  the  person  filing  notification. 

Item  7(cXv)— tor  each  4-digit  industry  within  SIC  maior 
group  62.  64-67.  72.  73,  76,  79,  and  81-89  (certain  finance, 
insurance  and  real  estate  groups  and  certain  services)  listed 
n  Item  7(a)  above,  list  the  states  for,  if  desired,  portions 
thereoO  in  which  establishments  were  located  from  which 
the  person  filing  notificalion  derived  revenues  in  the  most 
recent  year,  and 

Item  7  (cKvl)—  tor  each  4-<)igit  industry  within  SIC  63  (in- 
surance) listed  in  Item  7(a)  atiove,  list  the  state(s)  in  which 
the  person  filing  notification  is  licensed  to  write  insurance 
Kern  7(d)— <39ograp/))C  markal  intorwation  for  the  entity 
wtwse  voting  securities  am  to  tie  acquired 

Item  7(dXI) — tor  each  4-digit  industry  within  SIC  ma|or 
groups  20-39  (manufacturing  industnes)  listed  in  Item  7(a) 
above,  list  the  states  (or,  If  desired,  portions  thereof)  in 
which,  to  the  knowledge  Of  belief  of  the  person  filing  notifica- 
tion, the  products  in  ttiat  4-digit  industry  produced  by  the 
entity  whose  voting  securities  are  to  be  acquired  are  sold 
without  a  significant  change  in  their  torm,  wliether  they  are 
sold  by  that  entity  or  tjy  others  to  whom  such  products  have 
been  sold  or  resold; 

Item  7{dXll)— tor  each  4-digit  industry  withm  SIC  ma|Or 
groups  01-17  and  40-49  (agriculture,  forestry  and  fishing 
mining,  construction,  transportation,  communications,  elec- 
tric, gas  and  sanitary  services)  listed  in  Item  7(a)  aljove.  list 
the  states  (or.  if  desired,  portions  thereof)  in  which  the  enti- 
ty whose  voting  secunlies  are  to  be  acquired  conducts  such 
operations, 

(tem  7(dXill)— for  each  4-digit  industry  within  SIC  major 
groups  50-51  (wholesale  trade)  listed  in  Item  7(a)  above,  list 
the  stales,  (or,  if  desired,  portions  thereof)  in  which  the 
customers  of  the  entity  wf>ose  voting  securities  are  to  t)e 
acquired  are  located. 

Item  7(dXlv) — tor  each  4-digit  industry  within  SIC  ma/or 
groups  52-61.  70  75,  78,  and  80  (retail  trade,  banking,  and 
certain  sendees)  Hsted  in  Item  7(a)  atxive.  provide  the  ad- 
dress, arranged  by  state,  county  and  city  or  town,  of  each 
establishment  from  which  dollar  revenues  were  derived  m 
tfie  most  recent  year  by  the  entity  whose  voting  securities 
are  to  be  acquired 

Item  7(dXv)— tor  each  4-digil  industry  within  SIC  ma|or 
group  82.  64-87,  72,  73,  7R  79,  and  81-89  (certain  finance, 
insurance  and  neat  estate  groups  and  certain  services)  listed 


in  Item  7(a)  above,  list  the  states  (or,  if  desired,  portions 
thereof)  in  which  establishments  were  located  from  which 
the  entity  wfx)se  voting  securities  are  to  be  acquired  deriv- 
ed revenues  in  the  most  recent  year,  and 

Item  7(d)(vl)—  tor  each  4-digit  industry  within  SIC  63  (in- 
surance) listed  in  Item  7(a)  aixve.  list  the  state(s)  in  which 
the  entity  whose  voting  securities  are  to  IM  acquired  is 
licensed  to  write  insurance. 

NOTE:  Except  in  the  case  of  those  SIC  ma|or  industry 
groups  mentioned  in  Item  7(cKiv)  and  7(dXiv)  above,  the  per- 
son filing  notification  may  respond  with  the  word  "national"' 
if  business  is  conducted  in  all  50  states 

NOTE:  If.  after  tfie  required  search,  the  person  filing  notifica- 
tion concludes  that  it  derived  no  dollar  revenue  from  any 
4-digit  (SIC  code)  industries  in  which  any  person  which  is 
a  party  to  this  acquisition  also  derived  dollar  revenues  m 
the  most  recent  year,  then  the  person  filing  notification  shall 
provide  a  detailed  descnption  of  the  search  it  conducted, 
including,  but  not  limited  to,  the  sources  it  relied  upon,  the 
files  It  searched,  and  the  name  and  title  of  all  persons 
'esDonsibie  tor  conducting  the  search 

ITEM  8 

Item  8— Put  an  X  in  the  appropriate  box  to  indicate  if  the 
acquired  person  and  an  acquiring  person  maintained  a 
vendor-vendee  relationship  dunng  the  most  recent  year  with 
respect  to  any  manufactured  product  which  the  vendee 
either  resells  or  consumes  in  or  incorporates  into  the 
manufacture  of  any  product  Persons  filing  notification  which 
are  vendees  of  such  producl(s)  shouW  list  each  product  pur- 
chased, identify  each  vendor  which  is  a  party  to  tfie  acquisn 
tion  from  which  tfie  product  was  purchased  and  state  the 
dollar  amount  of  the  product  purchased  from  that  vendor 
dunng  the  most  recent  year 

Manufactured  products  are  those  within  2-digit  SIC  major 
groups  20-39  Any  product  purchased  from  the  vendof  in 
an  aggregrate  annual  amount  not  exceeding  $1  million,  or 
the  manufacture,  consumption  or  use  of  which  is  rujt  at- 
tributable to  the  assets  to  be  acquired,  or  to  the  issuer 
whose  voting  securities  are  to  be  acquired  (including  en- 
tities controlled  tiy  the  issuer),  may  t5e  omitted 

ITEM  9 

Item  9 — Previous  acquisitions  Determine  each  4-digll  (SIC 
codel  industry  listed  in  Item  7|a)  alxive.  in  which  tf>e  per- 
son filing  notification  derived  dollar  revenues  of  $1  million 
or  more  m  the  most  recent  year  and  in  which  the  acquired 
issuer  derived  revenues  of  $1  million  or  more  in  tfie  most 
recent  year 

For  each  such  4-digit  industry,  list  all  acquisitions  made  by 
the  person  tiling  notification  in  the  five  years  prior  to  the 
date  of  filing  of  entities  deriving  dollar  revenues  m  ttiat  4-digit 
ir>dustry  List  only  acquisitKDns  of  more  than  50  percent  of 
tfie  voting  securities  or  assets  of  entities  which  had  annual 
net  sates  or  total  assets  greater  than  $10  million  in  the  year 
prior  to  lf<e  acquisition. 


««-«C  4„  ?«, 
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For  each  such  acquistion,  supply: 

(a)  the  name  of  the  entity  acqured: 

(b)  the  headquarters  address  of  the  entity  pnor  to  the 
acquisition: 

(c)  whether  secunties  or  assets  were  acquired. 

(d)  the  consummation  date  of  the  acquisition. 

(e)  the  annual  net  sales  of  the  acquired  entity  for  ttie  year 
prior  to  the  acquisition; 

(f)  the  total  assets  of  the  acquired  entity  in  the  year  prior 
to  the  acquisition,  and 

(g)  the  4-digt  (SIC  code)  industries  (tiy  number  and  descnp- 
tion) Identified  above  n  which  the  acquired  entity  derived 
dollar  revenues 

ITEM  10 
Item  10(a) — Print  or  type  the  name  and  title,  firm  name, 
address,  and  telephone  number  of  the  individual  to  con- 
tact regarding  this  Notification  and  Report  Form    (See 
S  603  20(bX2K") ) 

Item  10(b>— Foreign  filing  persons  pnnt  or  type  the  name 
and  title,  firni  name,  address,  and  telephone  numbe'  of  an 
individual  kxated  in  the  United  States  designated  for  the 
limited  purpose  of  receiving  notice  of  the  issuance  of  a  re- 
quest for  additional  information  or  documentary  material. 
(See  S  80320(b)(2Kiii) ) 
Certification— (See  S  803  6  ) 
APPENDIX  TO  NOTIFICATION  AND  REPORT  FORM: 

INSURANCE 
Insurance  carriers  (2-digit  SIC  maja  group  63)  are  required 
to  complete  this  Appendix  if  voting  securities  of  an  in- 
surance carrier  are  being  acquired  directly  or  indirectly. 

ITEM  1 
Item  1(A) — Lite  Insurance  Provide  for  the  most  recent  year 
the  amount  of  premium  receipts  (calulated  on  the  accrual 
t^asis)  for  each  of  tfie  Imes  of  insurance  listed  on  page  16 
of  the  Ans^«f  Sheets 

Item  1  (B) — New  Business.  Provide  lor  tfie  most  recent  yea/ 
the  amouni  of  new  life  insurance  business  issued  in  the 
United  States  (exciusn*  of  revivals,  increases,  dividend  ad- 
ditions and  reinsurance  ceded)  for  each  of  the  lines  of  in- 
surance listed  on  page  15  of  the  Answer  Sheets 

ITEM  2 
Item  2(A)— Property  UaOility  Insurance  Provide  for  ftie 
most  recent  year  the  arrwunt  of  direct  premiums  written  in 
the  United  Slates  tor  each  line  of  insurance  soecified  in  Part 
2  of  the  Underwnting  and  Investment  Exhibit  of  your  ear- 
ner s  annual  convention  statement 
Item  2(B) — Provide  for  the  most  recent  year  the  amount 
of  net  premiums  written  in  the  United  Slates  tor  each  line 
of  insurance  specified  m  Part  2  of  the  Underwnting  and  In- 
vestment Exhibit  of  your  carrier's  annual  convention 
statement 

ITEM  3 
Item  3(A) — Title  Insurance  Provide  tor  the  most  recem  year 
the  amount  of  net  direct  title  insurance  premiums  written 
m  the  United  Slates 

Hem  3(B) — Provide  for  the  most  recent  year  the  amount 
of  direct  title  insurance  premiums  earned  in  the  United 
States 
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OPTIONAL  NOTIFICATION  AND  REPORT  FORM  FOR  CERTAIN  MERGERS  AND  ACQUISITIONS 


THE  iNFOflMATtON  nEOUIRED  TO  BE  SUP«>UEO  ON  TWESE  ANSWERS  SmEE^S  IS  SPECIFIED  tN  tm£  INSTRUCTIONS 

►•  Attach  the  Affidavit  required  Dy  §803  5  to  thts  page 


lS  this  ACOoiSi'^ON  Subject  to  |  w  jota-' 

"YES  "NO 


FO«  OFF(CE  uS£  ONLV 
T'mjTm»c1)0'"  NijrTiO«r 


30  ''OO  f*eOOEST  EAflLV  TRMINAThDN  OF  ThE  WAITING  PEmOC  iQrtna  ot  •»TV  wmnna/w/i  «a*  pu/uan^a  <f<  tM  ^KMraf  n*0Mf»f  , 
~  YES  :    NO 


ITEM   1   1(a|  »*AME  AND  MEADOOARTERS  AOOPESS  OF  PERSON  FILING  (b|  HAME  AND  MEADOUAflTtfiS  AOORESS  OF  ENTTTV  WHOSE  VOTING 

NOTIFICATION  '.Jftm^M  ov^t  tnrrt^.  SECURfTiES  AflE  ""O  BE  ACOUIREO 


(ej  LIST  NAMES  OF  ULTIMA ''€  PARENT  EN^i"'.E5  'OF  Ai...  ACQotRiNG 
PERSONS 


LIST  NAMES  OF  ULTIMATE  PARENT  ENTITIES  Of  All  ACQUIRED  PERSONS 


(d)  VALJ6  OF  VOTING  SECURITIES  TQ  BE  ACQUIRED 


(•)  PUT  AN     X 

IN  THE  APP«OPRLATE  BOX  TO  DESCRIBE  ENTITY  FiUNG  NOTIFICATION 

Co'pOfBl'or 

■"    Pmrt^^•r«^«)                                                     "   Ofhw   iSomat/< 

(f)  PUT  AN     X- 

IN  THE  APPROPRIATE  BOX  TO  DESCRIBE  ENTITY  WHOSE  VOTING  SECURfTlES  ARE  TO  6€  ACOUIRED 

~  Coocatjon 

-    r)(t>«r  ^FinitrstyS 

(g)  Data  FURNISHED  BV 


fwcal  /«ar  iao*c>*y  pfKxti 


(h)  PUT  AN     t     IN  THE  APPROPRIATE  BOX  AND  QlvE  the  tAME  ANC  AOORESS  DF  'mE  En'^t  FIl-NG  NO"^1FICATh>^  i*f  afrwr  tr^r  M,m*im  pmrwn  9ntny) 


Ovrson  pursuant  to  |  803  * 


Ti-is  -•cot  L*  &*»iQ  nwo  or  MTxaf  at  tn«  ultunai*  p«r«nt  armty  Oy 
vxitn*'  •rrtiry  (wtrrMT  rn*  »tr^  oanor  authoruM  Dy  N  n  M* 

Dursuan'  to  |  903  2<ai 


(1>  NAME  Of  ENTITY  FILtNG  NQTIFiCATiON 


THIS  FORM  IS  REQUIRED  BY  LAW  and  mu*  Cm  filed  aeparaieiy  Dy  sach 
pef»on  wtxh,  Oy  reason  of  i  mergef  con»o(K3«tion  ex  acquisitHxi,  it  »o6- 
j«:l  toWAotmeCleytor  Act,  15U  SC  M8a,  ta  added  &y  Section  20' 
0*  ttf  Han -Scott- Rod!  fK)  Antitrust  impfovementa  Act  o<  19^6,  PuD  L  No 
9*-*35,  90  Stat  1390,  and  rut«  promulgated  thereoryJef  (heretnaftef  retef 
red  to  as  the  njtes"  or  Dy  section  numoer)  Th«  statirte  afx3  rules  ars  set 
ionr\  m  the  Fede^  RegiatBr  at  43  FR  33*50:  the  rules  may  aieo  Oe  tound 
u^eCFnPam  801-03  Fwture  to  (Ue  tNs  Opttonal  NotMcaOon  and  Asport 
Fofm,  and  to  obsen^  the  raqmred  waiting  penod  Oefors  coosufnmaiir>g 
tf>e  acquisition  in  accordance  wnh  the  appiicaUe  pfovta«jns  of  15  U  S  C 
t  1 8a  and  the  njtes.  tubfects  any  '  'oafson . "  as  deflnad  in  the  rules,  or  any 
indrvKJuaJs  responsible  for  noncompliance  to  ilabtliry  for  a  pertaftv  of  noi 
nxxe  trian  $10,000  tor  each  day  dunng  wtiicn  »ucn  pe'son  ^s  m  /xj<atoo 
ot  15  U  SC   I  laa. 


All  informarion  and  oocurrwmary  mater«i  filed  m  Of  wTtn  this  Optional  Form 
19  confidential  W  la  ««empt  from  disclosufe  undef  tn«  Freedom  of  Intorme- 
t>or  Ad  and  may  De  made  public  onfy  m  an  administrative  or  lodtcial  pro- 
ceeding or  aisctosed  to  Congress  Of  to  a  dufy  autnonzed  commmee  or  sub- 
commmee  o*  C.-'-gress 

Comptete  and  retuf"  fwo  notanzed  copies  («vttri  on«  set  of  ctocumentary 
attachmeota]  of  tnis  Optional  NottflcatkNi  and  Report  Forni  to  Premerger 
NottticatKxi  Omca  Bureau  of  Competition,  Room  303,  Federal  Trade  Corrv- 
misswn,  Was^lng^on.  D  C  20580,  and  fhree  notanzed  copwa  {wttn  ore  set 
ot  documentary  aftachmenta)  lo  Direaor  o(  Operaitona  Antnruat  Division 
Room  3218,  Depart  meni  of  Justice  Wasn.r>gton  DC  2O&30  The  central 
office  tor  informaiior  and  assisunce  with  respect  to  manen  m  conr>eclion 
•rtth  this  Ctofion*  ^ixiitcaiton  and  fleporr  Forv  «  Room  30i  FeoeraJ  Trade 
Commission,  Washington,  D  C.  20580   phone  (202)  326-3i00 
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NAME  OF  PER90N  FILING  NOTIFICATION 


(I)  NAME  AND  ADDRESS  OF  EWTITY  MAKING  ACOUISmON  (F  DIFFERENT  FROM  THE  ULTIMATE  PARENT  ENTITY  IDENTIFIED  IN  tTEM  i(a) 


PERCENT  OF  VOTING  SECURmcS  HELD  BY  EACH  ENfTITY  IDE^fnFIED  IN  ITEM  1(a) 


ITEM  2 

2(s|  DESCRtFTtON  OF  ACQUISITION 


rr.  .*..-*'— C  4  M 
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NAME  OF  P£BSCIN  FHJMO.  MOUFCAIKM 


WbKI)  ASSETS  M6tD  &v  ACOUIRIMQ  ^«SON 


2{c)  VOTING  SECURITIES  TO  BE  ACQUIRED 

IcKi)  LIST  AND  DeSCRiPTtON  Of  VOTING  SeCURfTlES  AND  UST  OF  NON-VOTING  SECURtTIES: 


(CK'I)  'D'Ai-  NUMBER  OP  SHARES  Of  EACH  CLASS  OF  SECUfllTV: 


(cW»0  TOTAL  NUMBER  O^  Si-APES  Of  EACH  ClASS  OF  SECURTTV  BEING  ACQOtRED- 


('(^Ti  ?f.c.i  conf-'tnw  :>^  ■'»«'  iia^Bi 
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NAME  OF  PERSON  RlINQ  NOTIFICATION 


(cMtvl  IDENTirv  Of  PERSONS  ACQUIRING  SECURmfS 


<eKv)  DOLLAR  VALUE  OF  SECURfTlES  IN  EACH  CLASS  Sf  :nG  ACOliPED 


(C)(*l>  TQTAj.  NUMBER  Of  EACH  CLASS  Of  SECURITIES  nEi^C  Bv  ACQUlRiNG  PERSON  AS  A  RESUL'  C*  tmE  ACOJIS^ON 


{tMfK)  PERCENTAGE  Of  EACh  CLASS  Of  SECjRtTtES  ME.r  B>   ACOU'BiNG  ^^RSON  AS  A  RESU-.T  OF  -kE  ACO^iIS-'ON; 


(cKvBO  DOLLAR  VALUE  Of  SECi.JRITiES  TO  BE  HELD  AS  A  RESULT  OF  THE  ACOuiSlTtON 


(dl  SUBMIT  A  COPv  Of  THE  MOS"'  "ECENT  VERSION  OF  CONTRACT  OR  AGREEMENT  (or  ietW  oi  fnom  K  •cou^bi 

00  NOT  A^ACH  THIS  OOCUMES'  -^0  THIS  PAGE  ATTACHMENT  OR  REFERENCE  NUMBER  Qf  CON'^-AC  OR  AGREEMENT  , 
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NAME  0*=  P€i=iSON  PILING  NOTIFJCATKX 

DA-^E 

ITEM   3  ASSETS  AND  VOTING  SECURITIES  MElD  AS  A  RESULT  Of  THE  ACQUISITION 

(Aj  ocoCEN-^AGE  OP  ASSE'S 

(b)  PERCErr-AGE  OF  VO"'iNG  SECURITIES 

[  (c)  AGGREGATE  TOTAL  VALUE 

ITEM    4    PERSONS  PILING  NOTlFCATiON  WAV   PROVIDE  BElOW  AN  OPTIO^AL  tNDEX  REOmRED  TO  BE  SUBMnTED  BY  fTEM  4  (SEE  ITEM  BY  [TEM 

INSTRUCTONSI    TihESE  CXXUMENTS  SKX-LC  *40T  BE  ATTACmEO  TQ  THIS  PAQE 


(■)  DOCUMENTS  FILED  WTH  TVtg  UNITED  S'^A'ES  SECO 
9'  "enSON  FILING  MOTlFtCATiON 


'■ES  AND  E.XCHANGE  COMMISSION 


ATTACHMENT  OR  REFERENCE  NUMBER 


(b(  ANNUAL  REPORTS,  ANNUAL  AULXT  REPORTS.  ANO  REGULARLY  PflEPAREO  BALANCE  SHEETS 
OF  PERSON  RUNG  NOTIFICATION 


ATTACHMENT  OR  REFERENCE  NUMBER 


(C)  STUDIES    SURVEVS    ANALYSES  ANO  REPOP'S  3V  t>£RSON  PilNG  NCIFiCA'iON 


ATTACHMENT  OR  REFERENCE  NUMBER 


(d)  CXXUMENTS  FILED  WTTM  THE  UNHTED  STATES  SECURITIES  ANO  EXCHANGE  COMMlSStON 
BY  ENTmr  WHOSE  VOTING  SeCURmES  ARE  TQ  BE  ACOoiRED  OR  9v  ENTstv  within 
WHICH  THAT  ENTrTV  1$  INCLUDED 


)88 


{•i  ANNUAL  REPORTS,  ANNUAL  AUOTT  REPORTS  ANO  REGULJ^RL''  PREPARED  BALANCE  SHEETS 
BY  ENTTTV  WHOSE  VOTING  SECURfHES  ARE  TQ  BE  ACQUIRED  QP  B*  EN"^:tv  wi'^HlN 
WHICH  THAT  ENTITY  IS  INCLUDED 
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NAME  OF  PERSON  FlLiNQ  NOTIFICATION 


ITEMSfSeethe    References    (isiec  m  the  Gene'ai  instructKx^s  to  r>e  Optional  R)rm  Ret&r  to  the  1 972  ©chtfcxi  o1  the  Srandarcf  ^rWusr.Ta/ 
Cbssification  Ktenual  and  ifi  1977  Supptemeni  lor  the  4-aigit  (SiC  Co<Je}  industry  codes  Re*er  to  the  Numencai  Ltst  c*  Manutac- 
tured  and  Minerai  Products.  i982  Cens^ss  o'  Manufacta-es  and  Census  of  Mineral  industries  iMC82-R-^)  <or  the  5-digrt  pro- 
duct class  ana  7<jigit  product  codes  Repcr  revenues  tor  the  5-digt  and  7-digit  codes  using  the  codes  m  the  columns  Iftbeied 
Product  code  pupiisr-^ed  '    Do  ^ot  'epon  -evenues  as^ig  codes  m  the  columns  labeled  "Producl  code  Colteaed.") 


5<«}  DOLLAR  REVENUES  B'  p^OuSTI 

4-CWGIT 

fNDUSTRV  CODE 

PtxJuci  COd» 


•Sej  TC'AL 
DOLLAR  REVENUES 


rrc  Obi>oh«(  'o™i  C  4  n 
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NAME  OF  PERSON  FIUNG  NOTlFlCATtON 


ITEM  S<bMII)  PRODUCTS  ADDED  OR  DELETED 

DESCRIPTION  {7-DIGIT  PRODUCT  CODE) 


TOTAL  DOLLAR 
REVENUES 


ITEM  5<bK"*«)  DOLLAR  REVENUES  BY  MANUFACTURED  PRODUCT  CLASS 


5- DIGIT 

PRODUCT  CLASS 

CODE 

Product  code 
published 


DESCRIPTION 


TOTAL  DOLLAR  REVENUES 


inem  5(bK"i)  cominued  on  page  9)  . 
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NAME  OP  P£WSON  FtiNtj  NOTTtCATION 


DATI 


HbVM)  DOLLAR  RtVtNUtS  BY  MANt^^ACTUWCO  WTOOyCT  CLASS    CONTINUED 
5-OtGlT 

oaODUCT  CLASS  DESCRIPTION 

CODE 


SW)  DOLLAR  REVENUES  BY  NON-MANUFACTURING  tNOUSTRY 
4-OIGIT 

INDUSTRY 
CODE 


TOTAL  DOLLAR  BEVENUES 


TOTAL  DOLIAP  HEwcmjes 
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NAME  OF  PERSON  FILING  NOTIFICATION 

DATE 

ITEM  6 

fral  ENTITIES  WITHIN  PERSON  FILING  NOTIFICATION 


6(b}  SHAREHOLDERS  OF  PERSON  FILING  NOTIFICATION 


r»x  CXUKrm  •■rm  C  *  '"Vf 
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HA^m  OF  PERSON  niiNO  wnnc«Tx?N 


fi«c|  MOtWNGS  OF  PERSON  FtLrNG  NOTlFICATtON 


(«f)  ENT^es  iNCLuDeo  wrmtN  the  enttty  wftose  vottnq  sccurtties  are  to  be  acquired 


(•)  SHABEMOUSERS  OF  ENTmr  WHOSE  VOTWQ  SECOfHTlES  AftE  TO  BE  ACOWftED 


(n  MOLDINGS  Of  ENTrrr  WHOSE  VOTING  SECURITtES  AR£  TQ  BE  ACQUIRED 


ITEM  7  DOLLAR  REVENUES 

TJi)  *-0»OfT  SC  CODE  AND  DESCRIPTION 


7(bi  NAME  OF  EACH  PERSON  WHICH  ALSO  DERIVED  DOL.AP  REVENUES 


FTC  Cip»uiia  »i»"  C   <     '"IT 
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NAME  OF  PERSON  FILING  "IDTIFICATION 


7«)  GEOGRAPHIC  MARKET  tNFORMATtON  FOR  PERSON  FILING  NOTV^CAlON 


(d)  GEOGRAPHIC  MARKET  INFORMATION  FOR  ENTITY  WHOSE  VOTING  SECURfT«S  ARE  TO  BE  ACQUIRED 


7^)  DESCRIPTKm  OF  SEARCH 
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ITEM  8  VENDOfl-VENDEE  RELATIONSHtP 

'  NO  O  YES  {If  yes  and  you  are  the  vendee,  complete  the  tollowing\ 


PRODUCT  PURCHASES 


ITEM  9   PRIOR  ACOU'SITIONS  [10  M  compte'ec  Oy  scgumng  p«rsoi 


DOLLAR  AMOUNT 


)88 
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NAME  Of  PERSON  FILING  NC 


tlEM  10  lDENT!F«c«ltOfc  O^^  PfR&ON  TO  CONTACT  REGARWNG  TMtS  R€PORT 


lOU)  NAME  Of  CONTACT  PFHSOf. 

TITLE  OF  CONTACT  PERSON 

FIRM  NAME  AND  BUSINESS  ADDRESS 

BUSfNESS  TELEPHONE  NUMBEfi 

tOlbl  IDENTIFICATION  OF  AN  tNOfVIOlML  LOCATED  IN  TmE  UNITEDSTATSS OBSIGNATED  FOR  THE  LIMITED  PURPOSE  OF  BECC*V(WG  MOTICE  Of  »SSl»NC£  OF  A  RE 
QUEST  FO«  ADDITtONAL  INFORMATION  OR  DOCUMENTS  (See  $  fl 


NiME 

TITLE 

ADDRESS 

1 

BUSINESS  TELEPHONE  NUMBER 

CERTIFICATION 


This  OPDOKAt  MOTmCATION  AND  REPORT  FORM,  logetnef  wWi  any  and  a«  appendices  and  artachments  thetalD,  <mm  p 
arxJ  asaempteO  lincJer  my  ^p6ry\ator\  m  accofCance  with  matrucOon*  laaued  Dy  the  Federal  Trade  Commtsaion  SuDfed  to  the  racognidoa 
that  w^efe  »o  inOtcateo.  rea»pnat>te  estimates  have  Deen  made  because  book*  and  records  do  n«  provtde  the  requtred  data,  the  tnfcxma- 
tton  it,  to  the  beet  of  my  ttnowtedge   tnje   correct   and  compiete  tn  accordance  with  ^^9  statute  and  rules. 

NAME  iP*ase  O'ifi;  c  'vo^'  ^  ' ~i 


Subscribed  and  sworn  to  before  me  at  the 

City  of .  State  of . 

tnis day  of 


Signature  . 


My  Commission  expires  , 


Jb868                Federal  Register 

Vol 

53.  No.  184  /  Thursday.  September  22,  1988 

ftoposed  Rules 

NAME  Of  PERSOM  FILING  NOTIFCATION 

MTt 

APPENDIX:  INSURANCE 

ITEII  1 

A  PREMIUM  SECEiPTS 
1  LiFE  INSURANCE 

'•.  OROiNAflY  LIFE  INSURANCE 

lb  QflOUP  LIFE  INSURANCE  |lrv:iu«nfl  Fw 


!.<'«  'n»uranc«    Dut  axciudtng  z'tOH  >i'«  'n«uranc«l 

1e    (NI>JST«IAL  UFE  INSURANCE 

Id.  CBtCXT  LIFE  INSURANCE 
2  AUNUtTY  CONSjOERA^'iONS 

2a   iNOtViOUAi.  ANNUITY  CONSiDeRAT;ONS 

2b    QROOP  ANNUITY  CONSlOeflA'':ONS 
I  HEALTH  rNSuRANCE 

U    'NO'V'OUAt.  M6ALTM  tNSURANCE 

»   GROUP  HEALTH  iNSURAi>*CE 


I   E'"OKjy#M  G'^U0  L''«  in«u>«nc«  •'VI  5«'-»K»'n»«  ■  Grouf) 


I  NEW  BUSINESS 


AMOUNT 

1   ORDINARY   LIFE    NSURANCE 

2  GROUP  LIFE  INSURANCE 

1  'NtXJSTRlAL  UFE  INSURANCE 

4  CREOtT  LIFE  INSURANCE 

TOTAL 

ITEM   2    P»OPEPTY   LiASiLjTv  'NSURANCE 


LINE  OF  INSURANCE 


A    tXRECT  PREMIUMS 


B    NET  P1»EM>UMS 


ITEM  3  TiTiE  INSURANCE 

A  NET  DIRECT  PftEMtUUS  WRITTEN 


B  DIRECT  PnCMHMS  EAfWEO 
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By  Direction  of  the  Commission. 
Itenald  S.  Clark. 
"if  ere  ton,: 
Separate  StatemenI  of  Commissioner  Strenio 

!  am  skeptical  about  whether  the  proposed 
amendments  would  confer  net  benefits. 
Nonetheless,  these  proposals  are  entitled  to 
sehous  consideration  and  public  comment 
should  serve  that  end. 

(FR  Doc.  88-2t524  Filed  9-21-86;  8:45  am] 
BtLUNQ  CODE  6750-Ot-y 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari  300 

iFRL-3450-31 

Intent  to  Delete  the  New  Castle  Steel 
Site  From  the  National  Priorities  Ust 

agency:  F-nvironmenta!  Protection 

.Agency  (EPA). 

action:  Notice  of  intent. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  III  announces  its 
intent  to  delete  a  site  from  the  National 
PVionties  List  (NPL)  and  requests  public 
comments.  The  NPL  is  Appendix  B  to 
the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP), 
which  EPA  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  of  1980  (CERCLA).  as 
amended, 

DATE:  Comments  concerning  the  site 
mjy  be  submitted  on  or  before  October 
24,  1988 

ADDRESSES:  Comments  may  be  mailed 
to  the  Regional  Docket.  Comprehensive 
information  on  the  site  is  maintained 
and  available  through  the  EPA  Regional 
Docket  Clerk. 

The  Regional  Docket  is  located  at  the 
U.S.  EPA  Region  III  office  and  is 
available  for  viewing  by  appointment 
only  from  9:00  a.m.  to  4:00  p.m.  Monday 
through  Friday,  excluding  holidays. 
Requests  for  copies  of  the  information 
from  the  Regional  public  docket  should 
be  directed  to  the  EPA  Region  lU  docket 
office. 

Addresses  for  the  Regional  and  Local 
Docket  office  are: 
U.S.  EPA  Region  III  841  Chestnut 

Building.  Philadelphia.  PA  19107 
Wilmington  Library.  10th  &  Market 

Streets,  Wilmington.  Delaware  19801 
DNREC,  715  Grantham  Lane.  New 

Castle,  Delaware  19720. 
FOR  FURTHER  INFORMATION  CONTACT: 
Colleen  Leden  at  [2\5)  597-8593, 

For  background  information  on  the 
site,  contact; 


Uonard  Nash,  DELMARVA/DC/WV 
CERCLA.  Remedial  Enforcement 
Section  (3HW16),  US,  Environmental 
Protection  Agency,  Region  111.  841 
Chestnut  Building.  Philadelphid,  PA 
19107,  (215)  597-0978, 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents: 

I.     Introduction 

U.     NPL  Deletion  Criteria 

lU.     Deletion  Procedures 

IV.    Basis  for  Intended  Site  Deletion 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  III  announces  its  intent  to 
delete  the  New  Castle  Steel  site  from  the 
National  Priorities  List  (NPL).  Appendix 
B  of  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP). 
and  requests  comments  on  this  deletion. 
The  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  ("Fund")  financed 
remedial  actions.  Any  site  deleted  from 
the  NPL  remains  eligible  for  Fund- 
financed  remedial  actions  in  the  unlikely 
event  that  future  conditions  at  the  site 
warrant  such  action, 

II.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL.  in  accordance  with  40  CFR 
§  3O0.66(c)(7},  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  EPA  will  consider 
whether  any  of  the  following  criteria 
have  been  met; 

(i)  EPA,  in  consultation  with  the  State, 
has  determined  that  responsible  or  other 
parties  have  implemented  all 
appropriate  response  actions  required: 
or 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCL'^  have  been 
implemented  and  EPA,  in  consultation 
with  the  State,  has  determined  that  no 
further  cleanup  by  responsible  parties  is 
appropriate;  or 

(iii)  Based  on  a  remedial  investigation, 
EPA.  in  consultation  with  the  State,  has 
determined  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and.  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Before  deciding  to  delete  a  site.  EPA 
must  first  determine  that  the  remedy  (or 
no  remedy  if  appropriate)  is  protective 
of  pubhc  health,  welfare,  and  the 
environment.  In  addition,  section 
121(nill(c)  of  CERCLA  requires  State 
concurrence  for  deleting  a  site  from  the 
NPL 


Deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibihty  for  subsequent 
Fund-financed  actions  if  future 
conditions  warrant  such  actions.  Section 
105(e)  of  CERCLA  states: 

"Whenever  there  has  been,  after  January  1 
1985.  a  signiftcanl  release  of  hazardous 
substances  or  pollutants  or  contaminants 
from  a  site  which  is  listed  by  the  President  «* 
s  Site  Cleaned  Up  To  Dale  on  the  Naiiona. 
Priorities  List,  the  site  shall  be  restored  to  tht- 
National  Prionties  List  without  application  of 
the  hazard  ranking  system  " 

III.  Deletion  Procedures 

In  the  NTL  rulemaking  published  in 
the  Federal  Register  on  October  15,  1984 
(49  FR  40320).  the  Agency  solicited  and 
received  comments  on  whether  the 
notice  and  comment  procedures 
followed  for  adding  sites  to  the  NPL 
should  also  be  used  before  sites  are 
deleted  Comments  were  also  received 
m  response  to  the  amendments  to  the 
NCP  that  were  proposed  in  the  Federal 
Register  on  February  12. 1985  (50  FR 
5862).  Deletion  of  sites  from  the  NPL 
does  not  itself  create,  alter,  or  revoke 
any  individual's  rights  or  obligations. 
The  NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
Agency  management.  As  is  mentioned  in 
Section  II  of  this  notice.  Section  lOSiel  of 
CERCLA  makes  clear  that  deletion  of  a 
site  from  the  NPL  does  not  preclude 
eligibility  for  future  Fund-financed 
response  actions. 

EPA  Region  III  will  accept  and 
evaluate  public  comments.  The  Agency 
believes  that  deletion  procedures  should 
focus  on  notice  and  comment  at  the 
local  level.  Comments  from  the  local 
community  are  likely  to  be  the  most 
pertinent  to  deletion  decisions.  The 
following  procedures  were  used  for  the 
intended  deletion  of  this  site: 

1.  EPA  Region  III  has  recommended 
deletion  and  has  prepared  the  relevant 
documents. 

2.  The  State  of  Delaware  has 
concurred  with  the  deletion  decision. 

3.  Concurrent  with  this  National 
Notice  of  Intent  to  Delete,  a  local  notice 
has  been  published  in  local  and 
community  newspapers  and  has  been 
distributed  to  appropriate  federal,  state, 
and  local  officials,  and  other  interested 
parties.  This  local  notice  announces  a 
thirty  (30)  day  public  comment  period  on 
the  deletion  package,  which  starts  two 
weeks  from  the  date  of  the  notice, 
October  6.  1988,  and  will  conclude  on 
October  24,  1988. 

4.  The  Region  has  made  all  relevant 
documents  available  in  the  Regional 
Office  and  locol  site  information 
repository. 
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The  coQuneirts  received  dunog  ihe 
notice  and  comment  penod  wili  be 
evaluated  before  the  fmal  d«ciMOO  to 
delete.  The  Region  will  prepare  a 
Responsiveness  Summary,  wtuch  wrill 
address  the  comments  received  during 
the  p'jWic  comment  period. 

A  deletion  will  occur  after  the 
Assistant  Administrator  for  the  Office  of 
Solid  Waste  and  Emergency  Response 
places  a  notice  in  the  Federal  Register. 
The  NPt  will  reflect  any  deletions  m  the 
next  final  update,  Public  notices  and 
copies  of  the  Responsiveness  Summary 
will  be  made  available  to  local  rewdents 
by  Region  10, 

IV.  Bans  for  lntend«d  Site  Oeletioe 

New  Castle  Steel  Co.  (Deemef  Steel). 

New  Castle.  New  Castle  County, 

Delaware 

The  New  Castle  Steel  Site  is  a  3-ficre 
disposal  dump  located  in  New  Cagtle. 
Delaware  The  site  received  foundry 
wastes  from  the  Deeraer  Steel  Corapdiiy 
which  is  located  immediately  across  the 
street  from  the  site.  The  New  Castle 
Steel  Site  is  divided  into  two  parts  by  a 
city  drainage  channel  One  portion  of 
the  site,  the  inactive  disposal  area, 
occupies  1  3  acres  and  the  active  area 
occupies  1,75  acres. 

The  operatioofi  began  in  1907  Solid 
waste  generated  by  the  plant  was  piled 
and  periodically  spread  over  the  surface 
of  two  disposal  areas  across  the  street 
from  the  Deemer  Steel  Company.  The 
waste  consisted  primarily  of  black  sand, 
which  IS  the  non-reclaimable  portion  of 
sand  molds  used  m  steel  casting.  The 
black  sand  may  contain  small  quantities 
of  bentonite  or  com  flour  which  are  used 
as  'brnders'"  to  allow  the  mold  io  be 
formed.  About  1.800  cubic  yards  or  2.430 
tons  of  black  sand  were  generated  each 
year.  Other  waste  materials  sent  to  the 
disposal  areas  and  mixed  with  black 
sand  included  slag,  coke  from  the  oM 
furnace  opersHon.  iron  oxide  scale  from 
heal  treatment,  fine  sand  dust  from  (he 
blasting  roon  b«gJbouse,  and  metaJ 
scrap. 

In  19S6,  aa  aiectrtc  bnaoe  u  put  kilo 
o]»enikio.  oad  id  May  iwi,  •  eoUeettoo 
system  and  bagbeate  frr  pirliMfirm 
controJ  dttat  frora  Iha  tM»>^^-»  ^^^m 
inthiMrd.  Eieclnc  tmnace  4itat  ka4  been 
geaarated  at  a  rate  of  e J  too*  per >ear 
betweofl  1073  aad  l«BaTlua  dittat  wm 
lauted  tmlh  biack  aaad  aad  tptemd  over 
the  actlva  waite  area. 

In  June  ISU,  Deesar  6(ae4 1 
contractor  ta  pr« pate  M 
plans  for  the  hydrogeolofl^eal 
rnvaatigahon  ut  ihe  aits.  Ob  )iiim  2>. 
■iQftA  g,^  r^f-  ^.j>^>*^  ,  rtiTijiltrltrti 
hydrogeologicaJ  xapoti  Io  SPA  and  lfa« 
State  for  their  review.  The 


hydrogeologjcaj  report  showed  tlxat 
there  was  no  effect  on  the  aquifer  used 
for  dnnking  water  io  tke  New  Castle 
area  This  aquifer,  the  PoUMoac  Aquifer, 
is  protected  from  the  site  by  fifty  feet  of 
low  permeability  days  The  report 
concluded  that  the  leachate  generated 
by  the  fill  would  not  conlaiii  significan* 
levels  of  any  toxic  constituents. 

Based  on  the  hydrogeologicdl  study 
the  state  of  Delaware  proposed  in 
jtinuary  198S  thai  the  a'e  be  deleted 
from  the  National  Priontips  List  For 
deletion,  the  EPA  required  thnt  the  other 
potential  modes  of  transmissioo  of  toxic 
materidia  including  air.  soils,  and 
surfdce  runoff  be  exammpd 

In  January  1987,  EPA  collectwj 
dddibonal  waste,  surface  water,  and 
sediment  samples  to  charactenze  the 
extent  of  contamination  at  the  9ite 

After  the  c<»mplption  of  all  sampling, 
the  FPA  pTrpared  en  Endangerment 
Assessment  npori  to  evaluate  the 
md^itude  and  probability  of  actual  or 
potential  threat  to  public  health  or 
welfare  or  the  environment  posed  by  the 
hazadous  substances  present  at  the  site. 

Based  on  the  evaluation  of  all 
available  information  and  data  on  the 
New  Castle  Steel  site,  St  was  determined 
thai  there  exists  no  significant  threat  to 
human  health  or  the  environment.  This 
is  supported  by  a  review  of  the  site's 
history  and  operalions.  an  evaiuatioa  of 
the  environmental  settmg,  and  the  data 
collected  in  the  studies  of  the  site. 

EPA.  with  the  concurreote  of  the  State 
of  Diilaware.  has  determined  that  the 
New  Castle  Steel  site  puses  no 
significant  threat  to  public  health  or  the 
environment  and  therefore  has  decided 
that  implementation  of  remediui 
meuBures  is  not  appropnate. 

Date  Au«!U9l17. 1<M8 
jamefl  Setf. 

Rf^iiwal  Administrator. 

[Vn  Doc.  BQ-llim  Filed  9-21-aft  ik4S  •■) 

aHjjNOcoK  UM-mm 


FEDERAL  COMMUNICATKMiS 

COMMISSION 

47CFRPart73 

[MM  Docket  Na  IMI-0»-37S;  FCC  n-3521 

Ifflprovaraent  tn  Am  Qutfty  of  tba  AM 
Broadcast  S«nrtc«  toy  Itadudog 
Ad|»c«nt  ChanntI  inlartarwiM  and  ^ 
Ellmtnatlns  RMtdcMons  PmUiNaQ  to 
ttw  Protfctad  OaylMM  Cofrtour 

AQcncy:  FedfitaJ  CoHUoaaicaUiMU 
Commission. 


ACTION:  Notice  of  Propost^d  Rule 

Making. 


sumssaiiy:  The  Commission  issued  this 
Notif.-e  of  Proposed  Rule  Making  in 
response  to  comments  received 
concerning  two  issues  raised  m  the 
Notice  of  Inquiry  in  Mass  Media  Docket 
No.  87-267  and  in  responsf  to  a  Petition 
for  Rule  Making  submitted  by  the 
National  Assoctation  of  Broadc»stf*rs 
[RM-614"  retetved  on  Novembers. 
1967)  refjuestiftg  that  the  Commission 
mandate  that  AM  broadcdst  stations  use 
an  audu  atandfird  deveh>ped  by  the 
National  Radio  Svslems  (!!iimmiMee 

DATES:  Comments  due  on  or  before 
November  22.  19aa  and  Reply  Comments 
uuK  U.I  ur  before  December  22, 19S8. 
AOOftCSS:  Federal  Communications 
Commission.  Wa-shuiglon.  DC  2U5M- 
FOR  FURTHER  INFORMATION  CONTACT: 
Hank  VanDeursen.  Mass  Mcdm  Btireau 
(:02)  eU2-96fiO 

SUPf>l£MENTARY  INFORMATION:  Thl3  is  d 
summary  of  the  Cominissiun  s  Notice  of 
Proposed  Rule  Making,  adopted  July  2J0. 
1966  and  n^leaned  September  12,  lUHa. 

The  full  text  of  this  Commission 
proposal  IS  available  for  insp«^ction  and 
copyins  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NVV..  Washington.  DC 
20554.  The  complete  text  of  this  dt-cision 
miay  also  be  purchased  from  (he 
Commission's  copy  contractor. 
International  Transcription  Services. 
(2021  657-3a)U.  21(U  M  Street  NW..  Suite 
140.  Waahuigion.  DC  20037. 

Summar>'  of  Notice 

The  Commission  is  propoaiog  to 
require  that  AM  broadcast  stations 
reduce  emissions  that  cause  adjacent 
channel  interference  and  is  aUo 
proposing  to  give  AM  apphcants  the 
option  of  proposing  facilities  whose 
coverage  areas  would  be  subject  to 
some  interference  if  no  additional 
interference  is  caused  toother  statiooa. 
Specifically,  the  proposed  nvinoms 
would. 

(1|  Require  that  stations  comply  wtlh 
revised  RF  emission  limitations  (RK 
maskj  dav«Jop«d  by  the  NatioattJ  Aadw 
Systems  Committee  (NRSQ.  Ttw/Votfc;^ 
explains  in  deptli  bow  tha 
implem«oUtK>a  oit^SF  maak  shouU 
reduce  the  levels  of  adjacent  channel 
interference  ex^eneivced  by  current 
receivers  and  should  be  effective  in 
prompting  development  of  AM  receivers 
capable  of  improired  fidelity  sound.  Tlie 
RF  made  weidd  be  effective  hi  deafting 
with  potentiet  pf^ta—  immA^f^g 
ovemocUatiaa  («  fmblaai  «nay 
commenters  beheve  to  be  ratkera 
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in  the  AM  ser\'icej  while  also  providing 
licensees  the  flexibility  in  processing 
audio  to  achieve  a  distinctive, 
characteristic  "station  sound." 

The  Commission  is.  at  the  same  time 
sensitive  to  concerns  regarding  cost  of 
procuring  new  measurement  equipment 
to  determine  compliance  with  the  RF 
mask:  However,  the  cost  aspect  may  not 
be  a  problem  as  perceived  by 
commenters  since  new  types  of 
relatively  inexpensive  measurement 
equipment  are  becoming  available,  and 
a  single  piece  of  measurement 
equipment  may  be  shared  among 
several  licensees.  In  that  regard 
however,  extensive  comments  are  also 
solicited  on  establishing  a  presumption 
that  stations  complying  with  the  NRSC 
audio  standard  are  also  in  compliance 
with  the  RF  emission  limitations. 

[2]  Permit  applicants  to  accept  some 
interference  up  to  their  1  mv/m  contour 
coverage  area  provided  that  no 
additional  interference  is  caused  Io 
other  stations.  This  would  allow  some 
stations  to  increase  power  that  could 
permit  significant  improvements  in 
signal  quahty  by  rendering  the  received 
signals  in  its  service  area  more  immune 
to  man-made  and  natural  interference. 

Ex  Parte 

This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  See 
S  1.1231  of  the  Commission's  rules.  47 
CF*R  1.1231.  for  rules  governing 
permissible  ex  parte  contacts- 
Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Art  of  19ftO.  5  U.S  C.  603.  this  proceeding 
would  beneHt  nearly  5.000  AM 
broadcast  station  licensees  by  reducing 
second  and  third  adjacent  channel 
interference.  The  cost  of  modifying 
transmitters  to  comply  with  the  new 
emission  standard  may  be  on  the  order 
of  several  hundred  dollars  per  station- 
Costs  associated  with  an  increase  in 
station  power  are  unknown,  but  would 
be  incurred  entirely  on  a  voluntary 
basis.  Public  comment  is  requested  on 
the  initial  regulatory  flexibility  analysis 
set  out  in  fuU  in  the  Notice  of  Proposed 
Rulemaking. 

Comments 

Pursuant  to  applicable  procedures  set 
forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415  and 
1.419  Interested  parties  may  file 
comments  on  or  before  November  22. 
1968  and  reply  comments  on  or  before 
December  22, 1998.  All  relevant  and 
timely  comments  will  be  considered  by 
the  Commission  before  final  action  is 
taken  in  this  proceeding. 


Legal  Basis 

The  Commission  has  authority  to 
institute  the  proposed  revisions 
contained  within  the  attached  appendix 
pursuant  to  section  4(1)  and  303[r)  of  the 
Communications  Act  of  1934.  as 
amended.  47  L'.S.C.  154(i)  and  303(r). 
FedtTfil  Co mmum cations  Commission. 
H.  Walker  Feaster  III. 
Secreta  ri- 
ll is  proposed  to  amend  47  CFR  Part 
73  as  follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  47  U.S  C.  IMIO.  303Ir). 

2.  Section  73.37,  paragraph  fb) 
introductory  text  would  be  revised  to 
read  as  follows: 

6  73.37    Appltcatiofu  for  broadcast 
facilities,  showing  required. 


(b)  An  application  for  a  new  daytime 
station  or  a  change  in  the  daytime 
facilities  of  an  existing  station  may  be 
granted  notwithstanding  overlap  of  the 
proposed 0.5raV/m  contour  by  the  0025 
mV/m  contour  of  another  cochannel 
station,  provided  that 

3,  Section  73.44  would  be  revised  to 

read  as  follows: 

§73.44    Emission  UmlUtlons. 

Effective  January  1. 1990.  the 
emissions  of  stations  in  the  AM  service 
shall  be  attenuated  in  accordance  with 
the  requirements  specified  in  paragraph 
(a)  of  this  section  Emissions  shall  be 
measured  usmg  a  suitable  swept- 
frequency  RF  spectrum  analyzer  usmg  a 
300  Mz  resolution  bandwidth,  a  peak 
hold  duration  of  10  minutes,  and  no 
video  fiJtenng  Alternatively,  other 
specialized  receivers  or  monitors  with 
appropnale  characlerislics  may  be  used 
to  determine  compliance  with  the 
provisions  of  this  section;  pro\  ided  that 
any  disputes  over  measurement 
accuracy  are  resolved  in  favor  of 
measurements  obtained  by  using  a 
calibrated  spectrum  analyzer  adjusted 
as  set  forth  above. 

(a)  Emissions  10  kHz  to  20  kHz 
removed  from  the  carrier  must 
attenuated  at  least  25  dB  below  the 
carrier  level,  emissions  20  kHz  to  30  kHz 
removed  from  the  carrier  must 
attenuated  at  least  35  dB  below  the 
earner  level,  emissions  30  kHz  to  60  kHz 
removed  from  the  carrier  must 
attenuated  at  least  (5  +  1  dB/kHz]  below 
carrier  level,  emissions  between  60  kHz 


and  75  kHz  of  the  earner  frequency  art- 
attenuated  at  least  65  dB  below  earner 
level,  and  emissions  removed  by  more 
than  75  kHz  must  be  attenuated  at  leat^t 
80  dB  below  carrier  level, 
(b)  [Reserved). 

IFR  Doc.  68-21493  Filed  9-21-88;  8:45  am] 
SILIMQ  coot  •7t^41-•l 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Denial  of  a  Petition  for  Rulemaking; 
Burke  Communication  Industries 

agency:  Natsuna!  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT 
ACTION:  Denial  of  a  petition  for 
rulemaking. 

summary:  This  notice  denies  a  petition 
filed  by  Burke  Communication 
Industries  requesting  that  this  agency 
modify  Federal  Motor  Vehicle  Safety 
Standard  (FMVSSl  125.  Warning 
devices,  to  allow  the  company's 
Inflatable  Safety  Cone  as  an  alternate 
warning  device.  NHTSA  is  denying  this 
petition  as  no  rationale  nor  data  are 
provided  documenting  any  failure  of  the 
existing  Standard  to  meet  the  needs  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act.  the  need  for  Standard  125  to 
be  amended,  or  the  reasons  why  the 
Inflatable  Safety  Cone  is  alleged  to  be 
"inherently"  superior  to  existing 
equipment.  Further,  the  agency  is 
concerned  that,  independent  of  the 
particular  requirements  of  the  existing 
standard,  the  Cone  does  not  possess  all 
of  the  qualities  necessary  for  adequately 
performing  the  safel>  functions  of  a 
warning  device 
FOR  FURTHER  INFORMATIOfI  CONTACT: 

Kevin  Cavey.  Crash  Avoidance  Division, 
Office  of  Rulemaking.  National  Highway 
Traffic  Safely  Administration,  400 
Seventh  Street  SW.,  Wdshington.  DC 

20590,  (202)  at^-z-ao 

SUPPlfMENTARY  INFORMATION:  Federal 
VJotor  Vehicle  Safely  Standard  (FMVSS) 
No.  125.  Warning  devices,  establishes 
requirements  for  devices,  without  self- 
contained  energy  sources,  that  are 
designed  to  be  earned  in  motor  vehicle* 
and  erected  on  the  roadway  to  warn 
approaching  traffic  of  the  presence  of  a 
stopped  vehicle-  The  standard  requires 
the  warning  devices  be  triangular  with 
an  open  center,  covered  with  orange 
nourescent  and  red  reflex  reflective 
material,  and  capable  of  being  erected 
on  the  roadway. 
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In  a  petition  dated  February  23. 1988, 
Burke  Communicaaon  Lnduftrle« 
(petitioner)  reque«ted  that  NHTSA 
amend  Siandard  125  to  aiiow  the 
company's  Inflatable  Safety  Cone  as  an 
alternate  warning  device.  The  Cone 
consists  of  an  inflatable  cone  mounted 
on  a  noninflatable.  sand-fiUed  base  with 
a  round  bottom.  When  inflated,  the 
Cone  stands  approKun«tely  etghteea 
inches  high,  the  inflatable  part  of  the 
Cofie  has  three  broad,  alternating 
stripes,  two  of  which  are  orange. 
Sandwiched  between  the  orange  stripes 
18  a  stripe  which  is  a  "reflective"  silver 
color.  The  base  is  black. 

Petitioner  asserted  that  the  Inflatable 
Safety  Cone  i»  equal  to  or  superior  than 
the  devices  available  under  Standard 
125  by  being  "inherently  safer  and  more 
visible."  Burke  Coounumcatson 
Industries  stated  tts  belief  tiiat  Standard 
125  is  based  in  part  on  desigo 
characlenstics.  not  only  performance 
chafactarMtics.  and  with  certain 
n\odifications  to  Standard  125.  the 
Inflatable  Safety  Cone  would  meet  all 
requtrementi.  Petitioner  provided 
documentation  which  it  atated 
supported  its  position, 

NHTSA  denies  Burke 
Communications  Industries'  petition  for 
the  foUowmg  reasons.  First,  Burke  offers 
no  evidence  thai  Standard  125  fails  to 
meet  the  requirements  of  the  National 
Traffic  and  Motor  Vehicie  Safety  Act 
Contrary  to  the  petitioner's  suggestion 
that  aspects  of  the  standard  are 
impermissibly  design-oriented  the 
standard's  provisions  are  consistent 
with  the  statutory  reqmranent  for 
performance-onented  standards.  In 
keeping  with  existing  case  law.  the 
agency  has  interpreted  that  retjuirement 
as  mandating  that  standards  tie  as 
performance-oriented  or  as  broadly 
staled  as  possible,  but  permitting  the 


standards  that  are  more  narrowly  stated 
when  necessary  to  secure  a  particular 
type  of  safety  perfonnance.  In  the 
agency's  view,  universal  recouoitiun  oj  a 
uniform  symbol  is  critical  to  the  safety 
performance  of  a  warning  device. 

Second,  Burke  offers  no  evidence  that 
Standard  125  its  present  form  fails  to 
fulfill  the  goal  of  ensuring  that  warning 
devices  attract  the  attention  of  and  akrt 
approaching  drivers  to  the  presance  of  a 
stopped  vehicie.  Further,  there  is  no 
showing  of  any  need  for  an  alternate 
warning  device,  such  as  'he  Inflaltible 
Safety  Cone 

Third.  Burke  asserts  the  superiority  of 
the  Cone  by  stating  that  it  contains  no 
rigid  parts  which  may  injure  pede«than<i 
or  cau^e  daauge  to  vehicles  if  struck 
and  destroyed.  NHTSA  has  no  reports 
of  injuries  or  damage  from  the  use  of 
existing  warning  devices  and  Burke  has 
offered  no  such  evidence, 

Fourth,  the  agency  is  concerned  that 
the  Inflatable  Safety  Cone  mighf  not  t>e 
as  effective  as  warning  devices 
complying  with  the  existuij  Standard. 
One  deficiency  is  that  the  Cone  lacks 
the  required  type  of  triangular 
configuration.  'That  configuratiuo  xa 
internationally  recognized  aa  a  symbol 
or  warmng  of  a  slow  moving  vehicle  or 
of  a  motor  vehicle  ua  distress.  The 
Inflatable  Safety  Gone  is  not  so 
recognized.  If  Standard  125  were 
amended  to  include  performance 
characteristics  with  which  the  Cone  can 
comply,  the  included  devices  may  not 
uniquely  warn  of  a  motor  vehicle  iH 
distre-HS-  The  use  of  the  Cone  may  even 
prove  to  be  oiisleaduig  or  ambiguous 
because  it  is  very  mu^  like  plastjc 
c^nes  used  to  tndicate  ruad  rtspair  or 
constnjction- 

,A.noiher  possible  deficiency  involves 
the  question  of  whether  the  Gone  is 
sufficiently  stable  to  ensure  visibility 


under  windy  conditions  Tlie  standard 
addresses  the  issue  of  stability  through 
S5,6,  which  require*  in  part  that  wh**n  a 
warning  device  is  subjected  to  a 
horizontal  wind  of  40  miles  per  hour  in 
any  direction  for  3  minutes,  it  shall  not 
tUt  more  than  10  degrees  from  the 
vertical  and  no  pe'1  of  H  shall  slide  more 
than  3  inches  from  its  initial  position. 
Part  of  the  sapporting  docamentation 
included  results  of  tests  conducted  for 
Burke  by  Container-Quinn  Testing 
Laboratories.  Inc  which  raise  questiimb 
about  the  stabthty  of  the  Cone.  The 
findings  induded  the  fact  that: 

Wh'^n  positioned  along  'he  shnuliif-r  of  a  85 
MPH  wmlrot^Kt  access  highway  th*  cones 
witi  wobbl«  when  passed  by  po«(*ef»j(*c  can 
find  tight  trucks,  and  wiil  Ilp-ovHr  when 
pdMed  by  iargctr  vehiclen  su'ii  as  Ume  (rucks 
and  htises. 

Although  the  test  results  ar**  not 
r^wrted  in  the  context  of  whether  the 
Cone  compbes  with  the  requirements  of 
S5.6  of  Standard  125,  they  raise  doubts 
as  to  whether  the  Cone  would  meet 
those  requirements  and  is  sufficiently 
stable  to  ensure  adequate  visibility 
Stability  is  important  because  if  the 
Cone  may  readily  tip  over  or  wobble 
with  passing  traffic,  making  it  difficult 
for  motorists  to  see  the  device,  its  ability 
to  attract  the  attention  of  and  alert 
oncoming  molorists  may  be  senously 
reduced. 

For  the  preta^ding  reasons.  NHTSA 
denies  the  petition  from  Burke 
Communication  Industnes  to  amend 
Standard  IZ5.  (Sees,  lai  119.  Pub.  L  98- 

5(>3,  80  Stat   718.  \\5  V  S.C.  1392.  1707], 
delegations  of  authonty  at  49  CFR  1.50} 

Issued  on  6epteml)er  19, 1968- 
Barry  Falrice, 

Associate  Adittirustrolor  for  RuJemakJa^ 
(FR  Doc  a&-21M2  Filed  9-21-66;  3:45  amj 
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COMMISSION  ON  CIVIL  RIGHTS 

Colorado  Advisory  Conunltte*; 
Agenda  and  NoUoa  of  Public  Maetlng 

Notice  is  hereby  givea.  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  the  Colorado  Advisory  Committee 
to  the  Commission  will  convene  at  lOiK) 
a.m.  and  ad)oum  at  3KX)  p,m,.  on 
October  4. 1968.  at  the  Grand  junction 
Holiday  Inn.  756  Horaon  Drive.  Grand 
[unction,  Colorado  81506.  The  purpose  of 
the  meeting  is  to  gather  infonnation  on 
the  ballot  measure  which  seeks  to  make 
Enghsh  Colorado's  official  state 
language. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chauper«on.  Maxine  Kurt2 
or  Philip  Montez,  Director  of  the 
Western  Regional  Division  (213)  894- 
3437,  (TDD  213/894-0508)  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  ofTice  at  least  five 
(5|  working  days  before  the  scheduled 
date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission, 

Dated  at  Washi,igt(m.  DC,  September  16. 
1988. 

Susan  ).  Prado, 
.■1  criii^  Staff  Director 
(FR  Doc,  88-21845  FUed  9-21-88:  8i45  am) 
BlLUNa  cooc  ssss-ot-n 


Colorado  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meetlrtg 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Ragulalions 
of  the  U.S  Commission  on  Civil  Rights, 
that  the  Colorado  Advisory  CauBultee 
10  the  Conumsaion  will  convene  at  9:15 
am,  and adjouni at 4:00 pjiu. on 
October  7. 1988.  at  the  iUdiiaon  Hotel 


Denver,  1550  Court  Place.  Denver, 
Colorado  B0202.  The  purpose  of  the 
meeting  is  to  gather  infonnation  on  the 
ballot  measure  which  seeks  to  make 
English  Colorado's  official  stale 
language. 

[Arsons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Maxine  Kurtz 
or  Philip  Montez,  Director  of  the 
Western  Regional  Division  (213)  894- 
3437,  (IDD  213/894-0508),  Hearing 
impaired  persons  who  wU  attend  the 
meeting  and  require  the  services  of  a 
Sign  language  interpreter,  should  contact 
the  Regional  Division  office  at  least  Eve 
(5)  working  days  before  the  scheduled 
date  of  the  raeeling. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission, 

Dated  at  Washington.  DC  September  16. 

1988. 

Susan  |,  Prado, 

Acting  Staff  Director. 

(FR  Doc-  88-21646  Filed  9-21-88:  845  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Materials  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Materials  Technical 
Advisory  Committee  will  be  held 
October  20. 1988,  9:30  a.m.,  Herbert  C. 
Hoover  Building,  Room  B-B41, 14th 
Street  and  Constitution  Avenue  NW,. 
Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  which  affect  the  level  of 
export  controls  applicable  to  matenals 
or  technology. 

Agenda:  General  Session 

1.  Opening  Remarks  by  the  Chairman  & 
Commerce  Representative, 

2.  Introduction  of  Members  and  Visitors 

3.  Presentation  of  Papers  or  Comments 
by  the  Public, 

4  Report  on  New  Committee  Member*. 

5  Summarj'  of  TAC  Chairmen's  Meeting 

6  Presentation  of  Sol-Gel  Materials  by 
Umversity  of  Florida, 

7.  Discussion  of  1989  Plans, 


Executive  Session 

8.  Discussion  of  matters  properly 
classified  under  Executive  Order 
12356,  dealing  with  the  U,S.  and 
COCOM  control  program  and 
strategic  criteria  related  thereto. 
The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  wiU  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  lanuary  10, 1988. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Sbucommittees  thereof,  dealing  with  the 
classified  materials  bated  m  5  U,S.C. 
552(c)(1)  shall  be  exempt  from  the 
provisions  relating  to  pubhc  meetings 
found  in  section  10  (a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act, 
The  remaitung  senes  of  meetings  or 
portions  thereof  will  be  open  to  the 
public, 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628,  U5.  Department  ol 
Commerce,  Washmgton,  DC,  For  further 
information  or  copies  of  the  minutes  call 
Ruth  D.  Fltls,  202-377-4959. 

Dated  September  15.  1988 
Betty  A.  FeinU. 

Acting  Dirf^tor.  Technical  Support  Staff. 
O^jce  of  Techiwto^y  and  Policy  Analysis. 
|PR  Doc.  S8-2ie«6  Filed  9-21-88:  8-45  «mj 
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National  Oceanic  and  Atmosplieric 
Administration 

Pacific  Rshery  Managetnent  Council; 
Public  Meeting 

agency:  .National  Marme  Fishenes 
Service.  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council's  Limited  Entry  Workshop 
Committee  will  convene  a  public 
meeting  on  September  29, 1988,  at  10 
a,m„  at  the  Pacific  Fishery  Management 
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Councirs  Conference  Room  faddress 
below),  to  design  a  questionnaire  on 
limited  entry,  review  the  first  draft  of  a 
wtiite  paper  and  a  press  release,  and  to 
discuss  composition  of  the  workshop 
teams. 

For  further  information  contact 
Lawrence  D.  Six.  Executive  Director, 
Pacific  Fishery  Management  Council. 
Metro  Center.  2000  SW.  First  Avenue. 
Suite  420,  Portland.  OR  97201:  telephone: 
(503)  221-6352. 

Dated.  September  IS.  1966. 
Richacd  H.  Schsefer. 

Director.  Office  of  Fisheries  Conservation  and 
Management,  Sational Marine  Fisheries 
Service 

ira  Doc.  88-21660  Filed  9-21-8&  8:45  am| 
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Pacific  Rsh«ry  ManageiTMnt  Council; 
Public  MMtlnga 

AGENCY;  NaUonal  Marine  Fishenes 
Service.  NOAA.  Commerce 

The  Pacific  Fishery  Management 
Council's  Croundfish  Management 
Team  (GTM)  will  convene  a  public 
meeting  on  October  5. 1988.  at  8  a.m..  at 
the  Pacific  Fishery  Management 
Council's  Conference  Room  (address 
below),  to  prepare  the  annual  stock 
assessment  report  for  the  1989 
groundfish  fishery.  In  addition,  the  GMT 
will  review  sablefish  landings  data  for 
the  vanous  gear  types  and  other 
technical  mformation  pertaining  to 
establishment  of  a  sablefish  allocation 
agreement  for  the  upcoming  year.  Other 
issues  pertaining  to  management  of  the 
groundfish  fishery  also  may  be 
discussed.  Recommendations  arising 
from  this  meeting  wll  be  presented  to 
the  Pacific  Council  at  its  November  IB- 
IS. 1988.  meeting  in  Portland.  OR.  The 
public  meeting  will  adjourn  on  October 
7  at  noon. 

For  further  information  contact  Mr. 
Lawrence  D.  Six,  Executive  Director. 
Pacific  Fishery  Management  Council. 
Metro  Center,  Suite  420.  2000  SW.  First 
Avenue,  Portland,  OR  97201:  telephone: 
(503)  221-«352, 

Date:  September  15. 198a 
RiclunI  H.  ScbMfac. 

Director.  Off  ice  of  Fisheries  Conservation  and 
Management,  XationaJ  Marine  Fisheries 
Sen-ice. 

|FR  Doc.  88-21961  Filed  9-21-88;  8:45  am] 
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South  Atlantic  FIstMiY  ManaganMnt 
Council;  Public  M««tlng« 

agency:  National  Marine  Fishenes 
Service.  NOAA,  Commerce. 


The  South  Atlantic  Fishery 
Management  Council's  advisory  bodies 
will  convene  public  meetings  at  the 
South  Atlantic  Fishery  Management 
Council's  Office  (address  below),  as 
follows; 

Shrimp  Committee  and  Plan 
Development  Team — wdi  convene  on 
October  3. 1988,  at  noon  to  review  the 
status  and  direction  of  the  Shnmp 
Fishery  Management  Plan  (FMP).  The 
public  meeting  will  recess  at  5  p.m.. 
reconvene  on  October  4  at  8;30  a.m.,  and 
will  adjourn  at  noon.  A  detailed  agenda 
will  be  available  to  the  pubUc  on  or 
about  September  22, 1988. 

Red  Drum  Plan  Development  Team — 
will  convene  on  October  13, 1988,  at  1 
p.m.,  to  review  the  draft  red  drum 
profile.  The  public  meeting  will  recess  at 
5  p.m..  reconvene  on  October  14  at  830 
a.m.,  and  will  adjourn  at  1  p.m.  A 
detailed  agenda  will  be  available  to  the 
public  on  or  about  October  4. 1988. 

Red  Drum  Committee — will  convene 
on  October  11. 1988.  at  1  p  m..  to  discuss 
the  Red  Drum  FMP  objectives  and 
possible  management  options.  The 
public  meeting  will  recess  at  5  p  m.. 
reconvene  on  October  12  at  8:30  a.m.. 
and  will  adjourn  at  3  p.m.  A  detailed 
agenda  will  be  available  to  the  public  on 
or  about  October  4. 

For  further  information  contact  Carrie 
R.F.  Knight.  Public  Information 
Specialist,  South  Atlantic  Fishery 
Management  Council,  One  Southpark 
Circle,  Suite  308,  Charleston,  SC  29407: 
telephone:  (803)  571-4.566, 

Dale  September  15.  19flH 
Riduid  K  Sduefm. 

Director.  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

|FR  Doc  88-21662  Filed  9-21-88;  8:45  am) 
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National  Technical  Infonnatlon 
Sarvica 

Qovammant-Ownad  Invantions; 
AvallabHIty  for  Ucwiaing 

September  14, 1988. 

The  inventions  listed  below  are 
owned  by  agencies  of  the  US 
Govenunent  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C  207  to  achieve  expeditious 
commercialization  of  results  of  Federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  compames  and  may  also  be 
available  for  Ucensmg. 

Technical  and  licensing  information 
on  specific  inventions  may  be  obtained 
by  writing  to:  Office  of  Federal  Patent 


Licensing.  U.S.  Department  of 
Commerce,  P  O  Box  1423.  Springfield, 
Virginia  22151. 

Please  cite  the  number  and  title  of 
inventions  of  interest. 
Douglas  |.  Campion. 

Associate  Director.  Office  of  Federal  Potent 
Licensing.  National  Technical  Information 
Service.  V.S  Department  of  Commerce. 

Departmeol  of  Agricultura 

SN  6-903,174  (4,756.800)    Method  for 

Producing  Salts  of 

Monoperoxysulfuric  Acid  and 

Simultaneously  Bleaching  Pulp 
SN  6-904,533  (4,761.280)    Additives 

Useful  as  Crystallization  Inhibitors 

and  Activity  Extenders  for 

Trimedlure.  the  Mediterranean  Emit 

Fly  Attractant 
SN  7-201.143    Control  of  Insects  by 

Fungal  Tremorgenic  Mycoloxins 
SN  7-207.461     Catalysts  for 

Formaldehyde-Free  Durable  Press 

Finishing  of  Cotton  Textiles  with 

Polycarboxylic  Acids 
SN  7-207,588    Inhibition  of  Warmed- 

Over  Flavor  and  Preserving  of 

Uncured  Meat  Containing  Mdterwls 
SN  7-207,592    Method  for  Screening 

Bacteria  and  Application  Thereof  for 

Field  Control  of  the  Weed  Downy 

Brome 
SN  7-212,641     Novel  Virus  Composition 

to  Protect  Agricultural  Commodities 

from  Insects 
SN  7-215,091    Green  Uaf  Volatiles  as 

Synergists  for  Insect  Pheromones 

Department  of  Commerce 

SN  6-732,327  (4.754,863)     Hardware 

Interpreter  for  Finite  State  Automata 
SN  7-031,716  (4.765,750)     Method  of 

Determining  Subsurface  Property 

Value  Gradient 
SN  7-040.683  (4,760,743)    Acoustic 

Scintillation  Liquid  Flow 

Measurement 
SN  7-048,848  (4,765,754)     Inclined 

Contact  Recirculating  Roller  Bearing 

Department  of  Health  and  Human 
Services 

SN  6-824,848  (4.782,846)     Metaphit  and 

Related  Compounds  as  Acylating 

Agents  for  the  (3H)Phencyclidine 

Receptors 
SN  7-110.305    S>Tithetic  Peptides  for  the 

Production  of  Specific  Keratin 

Proteins 
SN  7-205.818    Novel  Prtilein  and  Coding 

Sequence  for  Detection  and 

Differentiation  of  SIV  and  HIV-2 

Group  nf  Viruses 
SN  7-209.108    Activated  Killer 

Monocytes:  Tumoricidal  Activity  and 

Method  of  Monitoring  Same 


SN  7-216.068    SyoUietic  VacciiM 

Against  P.  Falciparum  Malaria 
SN  7-222.684    Synthetic  Vaccine 

Against  AIDS  Virus 
SN  7-222.882    Apparatus  and  Method 

for  Transmitting  Prosthetic 

Information  to  the  Brain 
SN  7-223.270    Cylotoxu:  Aganl  Agauul 

Specific  Virus  Infection 

Department  of  the  Aii  Force 

SN  6-855.047  (4.739,200)     Cryogenic 

Wound  Rotor  for  Lightweight,  High 

Voltage  Generators 
SN  6-656,907  1 4.740,909)     Real  Time 

Data  Reduction  System  Standard 

Interface  Unit 
SN  6-881.899  (4.738.181)     Repetitive 

High-Current  Opening  Switch  for 

Railguns 
SN  6-913.789  (4.739,334)     FJeclrO- 

Opticel  Beamforming  Network  for 

Phased  Array  Antennas 
SN  6-927.021  (4,739,280)    Variable 

Analog  Delay  Lme 
SN  6-940.888    Split  Two  Phased  CCD 

Clocking  Gale  Apparatus 
SN7-O«ail0  (4.740.276)    Fabrication  of 

Cooled  Faceplate  Segmented  Aperture 

Mirrors  (SAM)  by  Eleclroforming 
SN  7-063.869    Fluid  Lock 
SN  7-168.910    Normal  Incidence 

Optical  Switches  Using  Ferroelectric 

Liquid  Crystals 
SN  7-181.480    Large  Angle  Off-Axis 

Beam  Steering  of  a  Phased  Telescope 

Array 
S.N  7-197,053    Three  Dimensional 

Tactical  Element  Situation  13DTES) 

Display 

Departnaol  of  tiw  Amy 

SN  7-188,9.14    Method  of  Making  a 

Femte  Element 
SN  7-200.219    Method  of  Making  a 

Cathode  from  Tungsten  h  Iridium 

Powders  Using  a 

Banumaluminondiate  as  flie 

Impicgnant 
SN  7-Z1J.03S    Method  of  Making  a  Long 

Life  High  Curvat  Density  Catfaade 

from  Tiingilaii  and  Osmiiui  l>owdsB 

Using  Barium  Oamiats  as  aa 

Impregnant 

Departmacrt  of  the  tnterior 

SN  8-833.427 14J'S2.383)    Bubble 

Geaeralor 
SN  7-021.271  (4.756,S0»)    Msbils  Lifting 

Jack 
SN  r-14«,S04    Soft  Borehole 

Deformation  Cague 
SN  7-201,235    Electromagnebe  H« 

Wanting  SysteiD  for  UadatgnwB^ 

Mines 
SN7-2Uj8«0    Rook  Fraswotaltaa 

Method 


Tennessee  Valley  Aii>horily 

SN  7-026.092  (4.743,438)    Process  for 

Producmg  Phosphoric  Add  from  Low 

Ihmt}-  Phosphate  Rock 
SN  7-083.332  (4,743.289)     Llgnosulfonate 

tjs  GranulaUon  Aid-ParUcle  Hardener 

ire  Doc  88-21621  TUed  9-21-88:  6:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGftEEHENTS 

Permitting  Entry  of  Certain  Cotton, 
Wool  Man-Made  FR>ar  TeiitHe 
Produde  Pro<luced  or  Manufactured  In 
Mexico 

September  19,  1988. 

agency:  Committee  for  the 

Implementation  of  Textile 

Agreeaienls(Cn"A). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  pennitting 

entry  of  certain  textile  products. 

EFFCCTIVC  date:  September  26, 1988. 

AUTHOnmr:  F-xecutive  Order  11651  of 

March  3, 1972  as  amended:  Section  204 

of  the  Agricultural  Act  of  1956.  as 

amended  (7  U.S.C.  1854). 

FOR  FURTHER  INFORUA-nOM  CONTACT; 

Martin  ).  Walsh.  Cuirunodily  Industry 

Specialist,  Office  of  1  extiles  and 

Apparel.  U.S.  Deparlment  of  Commerce. 

(202)  377-341X). 

SUPLCMENTARV  WFOmtATION:  A  copy  of 

the  current  agreement  between  the 
Governments  of  the  United  States  and 
the  United  Mexican  Slates  is  available 
from  the  Textiles  Division.  Economic 
Bureau,  US.  Department  of  Stale,  (202) 
647-1998. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U  S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47746.  pubbshed  en  Dsoember  18. 
1987).  Also  see  S3  FR  32421,  published 
on  August  25. 198a 
lamasaBshb, 

Chairman.  Committee  for  the  UtiplememMien 
of  Tex  tile  Agreament^ 

ComminM  fsr  Ike  Impleimmettoe  •(  Texlila 

AgnoBMOts 

Sepleeibv  1«.  ISea. 

CooiRUflsioner  of  Customs. 

Defaitmeml  of  the  Tr»<miry,  Wathutglati.  DC 


Dear  Mr.  Connniioi—er  'Ais^iMoavs 
afottfida-  fae2  diMs  oet  cmmosX.  die  dlmctivs  of 
August  ZZ.  nas  issued  Id  jTMtky  Ike 
QiaiT»i«.€ii»sltllsilana«a>plMa«talio« 
of  Textile  Agreements,  concenilng  •  visa 


acrangetnent  and  exempt  certiTicauoii  fw 
cenaui  ccitoQ.  wool  and  man-made  fiber 
textile  products  produced  or  manufactured  in 
.Mexico 

Effective  on  September  28. 1988.  you  ate 
directed  to  permit  enlT>  for  coneumptioo.  or 
withdrawal  from  warehouse  for  oonsumpUon. 
cotton,  wool  and  man-made  fiber  textile 
products,  produced  or  maaufactured  m 
Mexico  and  exported  bam  Mexico  pnor  lo 
September  15.  1988  regardieee  of  the  vise 
number  shown,  provided  all  other  visa 
requirements  are  met 

AU  goods  exported  from  Mexico  on  and 
after  September  IS  1988.  mcluding  those 
which  would  qualify  for  the  Special  Regime 
shall  be  visaed  using  the  standard  nine  digit; 
letter  forma:  beginning  with  one  numenc  digit 
for  the  lasl  dlendur  >ear  of  export,  followed 
by  "MX."  fi'Miivved  tn  the  digit  1.3  5  7  or  9 
and  then  a  five  digit  numtier.  eg    8MX312345 

Shipments  exporied  on  and  after 
Scplemtier  15. 1988  using  the  visa  formal 
reserved  for  the  Special  Regime  whicb  will  tie 
effective  for  goods  exported  on  or  after 
January  1. 1^88  jmne-digii  number  beginning 
with  even  numbers  2,  4.  6.  or  8  afti-r  the  "M-X" 
country  c»de).  will  tie  derued  entry  and  shall 
require  a  new  visa  or  visa  waiver. 

The  Commttlee  for  the  Implementation  of 
Tr'iiilie  Agreements  has  defermmed  that 
ttiese  actions  iai!  withm  tbe  foreign  affairs 
fxceplioQ  lo  the  ruiemaiung  provisions  of  5 
U  S.C  553ia)lll. 

Smcarely. 
lames  H,  Babb. 

Chairman.  Committee  for  the  Impleotentotion 
of  Textile  Agreements 
(FR  Doc  88-ri653  Filed  9-21-86.  8-46  smj 
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COMODITY  FUTURES  TRADING 
COMMISSION 

Propoaad  Amandnncnta  Relabng  lo 
New  York  Futurea  Exchange,  U.8. 
Traaaury  Bond  Futuraa  and  a  Prapoaal 
to  Recoinnianoa  Trading  In  T1«s( 
Contract 

AOEHCY:  Commodity  Futures  Trading 

Commission. 

ACnoM:  Notioe  of  proposed  cootraci 
maikel  mle  changes 

SUHHABY:  The  New  York  Futures 
Exchange  ("N'YFE")  has  submittad 
proposed  rule  amendments  relatiag  te 
the  eligible  iziaturity  siaodaids  aod 
other  aspects  of  tk«  U.S.  Traaaury  bond 
futures  coofract.  In  accordaace  with 
section  Satl£j  of  the  Cummedity 
Exchange  Act  and  acting  pursuant  to  the 
authoniy  detegetad  by  Qompiodity 
Futures  Trading  Commissioa 
("Camnussun  ")  Regulation  MCUNk  the 
Director  of  the  DivisioB  of  EcoiuuBic 
Analysts,  an  behalf  of  Ibe  Caoax&ijsioD. 
has  dstensiaad  thai  the  pcepoaad 
amendments  aia  «f  major  arnsnniic 
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significance.  In  additioa  the  NYFE  has 
submitted  a  proposal  to  recommence 
trading  in  tlie  U.S.  Treasury  bond 
futures  contract  which  now  is  dormant 
within  the  meaning  of  Commission 
Regulation  5.2.  On  behalf  of  the 
Commission,  the  Division  is  requesting 
comment  on  these  proposals. 
DATE  Comments  must  be  received  on  or 
before  October  24, 1988. 
AOORCSS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington.  DC  20581. 
Reference  should  be  made  to  the 
amendments  to  the  NYFE  U.S.  Treasury 
bond  contract. 

ron  FWrraEK  IMfOWMATION  COMTACT 
Richard  Shilts,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington,  DC  20581  (202)  254-7303. 
tuPPLEMEMTAirv  iNFOmuTiON:  The  most 
significant  amendments  proposed  by 
NYFE  would  reduce  the  mlziimum  term 
of  a  deliverable  U.S.  Treasury  bond 
from  20  years  to  15  years,  change  the 
trading  month  cycle  from  the  February 
to  the  March  quarterly  cycle,  permit 
delivery  throughout  the  expiration 
month,  extend  the  trading  hours  on  the 
last  trading  day.  and  alter  the  times  for 
the  issuance  of  delivery  notices.  The 
amended  contract  would  be 
substantially  similar  to  the  U.S. 
Treasury  bond  futures  contract  traded 
on  the  Chicago  Board  of  Trade. 

The  NYFE  U.S.  Treasury  bond  futures 
contract  is  not  currently  hsted  for 
trading  and  is  dormant  imder 
Commission  Regulation  5.2.  Under 
Regulation  5.2,  an  exchange  must  submit 
for  Commission  review  and  approval, 
pursuant  to  section  5a(12)  of  the 
Commodity  Exchange  Act  (Act)  and 
Commission  Regulation  1.41(b),  an 
appropriate  bylaw,  rule,  regulation  or 
resolution  to  recommence  trading  in  a 
dormant  contract.  Accordingly,  the 
Exchange  has  submitted,  pursuant  to 
section  5a(12)  of  the  Act  and 
Commission  Regulation  1.41(b).  a 
proposal  to  Ust  additional  months  in  the 
contract. 

Because  the  proposed  amendments 
may  affect  the  pricing  basis  of  the 
Treasury  bond  contract,  the  Commission 
13  seeking  comment  on  the  N*YFE's 
proposal. 

Copies  of  each  of  the  Exchange's 
proposed  amendment  will  be  available 
for  inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW  , 
Washington,  DC  20581.  Copies  can  be 
obtained  through  the  OfBce  of  the 


Secretanal  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-6314 

The  material  submitted  by  the 
Exchange  m  support  of  the  proposed 
amendments  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  of  (5  U.S.C.  552)  and  the 
Commission's  regulations  thereunder  (17 
(3T«  Part  145  (1987)).  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOL  Privacy  and  Sunshme  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarlent  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interest  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendments  should  send  such 
comments  to  Jean  A.  Webb.  Secretary, 
Commodity  Futures  Tradmg 
Commission,  2033  K  Street  NW.. 
Washington.  DC.  by  the  specified  date. 

Issued  in  Washington.  DC  on  September  19. 
1988. 

PsuU  A.  ToslllL 

Director.  Division  of  Economic  Analysia. 
[FR  Doc.  88-21618  Filed  9-n-88:  8:45  am] 
BHXMQ  coot  ISSI-OI-M 


DEPARTMEffT  OF  DEFENSE 

Office  Of  Itie  Secretary 

Oef  enae  InteMgafice  Agency  Sdentlflc 
Advtaory  Commtttee;  Cloaad  Meeting 

AOENCV;  Defense  Intelligency  Agency 
Scientific  Advisory  Committee,  Defense. 
ACTION:  Notice  of  closed  meeting. 

StJMMARY:  Pursuant  to  the  provisions  of 

subsection  (d)  of  section  10  of  Pub.  L 

92-483,  as  amended  by  section  5  of  Pub. 

L.  94-409.  notice  is  hereby  given  that  a 

closed  meeting  of  a  panel  of  the  DIA 

Scientific  Advisory  Comnuttee  has  been 

scheduled  as  follows: 

DATE  October  17. 1988  (9:00  am  to  5.00 

p.m.). 

address:  The  DIAC.  Boiling  AFB, 

Washington.  DC- 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Colonel  [ohn  E-  Hatlelid. 

USAF.  Executive  Secretary.  DIA 

Scientific  Advisory  Committee. 

Washington.  DC  20340-1328  (202/373- 

4930. 

tUWLEMENTARV  INFORMATION:  The 

entire  meeting  will  be  devoted  to  the 
discussion  of  classified  information  as 
defined  in  section  552b(c||l).  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  Subject  matter  will 
be  used  in  a  special  study  on  tactical 
intelligence  information  handling 
systems. 


Dotp  September  19.  1988. 
UM.  Byoum, 

Alternate  OSD  Federal  Register  Liaison 
O^icer.  Depanmert  o' Defense. 
(FR  Doc.  88-21634  FilBd  9-21-88:  8:48  am| 
MLUWO  COOC  M10-0T-« 


DEPARTMENT  OF  EDUCATION 

ICFDA  M,072A1 

Notice  Invttlng  Appllcatlone  for  New 
Award*  Under  the  Indian  Education 
Act  of  1988;  Indian-Controlled  SOioota 
for  Flacal  Year  1989 

Purpose:  Provides  grants  for 
educational  enrichment  projects 
designed  to  meet  the  special  educational 
and  culturally  related  academic  needs  of 
Indian  children  in  Indian-controlled 
elementary  and  secondary  schools  or 
local  educational  agencies. 

Deadline  for  Transmittal  of 
Applications:  December  9, 1988. 

Applications  Available:  October  14. 
198& 

A  vailable  Funds:  The  appropriations 
conference  committee  agreed  to  an 
appropriation  of  $3,500,000  for  this 
program  for  fiscal  year  1989. 
Approximately  S3.400,000  will  be 
available  for  new  awards.  The 
appropriations  bill  must  sUU  be  passed 
by  the  Congress  and  signed  by  the 
President. 

Estimated  Range  of  Awards:  $70,000— 
$305,000. 

Estimated  Average  Size  of  Awards: 
$136,000. 

Estimated  Number  of  A  wards:  25. 

Project  Period:  12  or  24  months.  It  is 
anticipated  that  approximately  50 
percent  of  the  awards  will  be  approved 
for  24  months. 

Applicable  Regulations:  (a)  The 
Indian  Education  Program  Regulations. 
34  CFR  Parts  250  and  253.  and  (b)  the 
Education  Department  General 
Administrative  Regulations.  34  CFR 
Part8  74,  75.  77,  78,and80. 

For  Applications  or  Information 
Contact  Elsie  Janifer.  U.S.  Department 
of  Education.  400  Maryland  Avenue 
SW.,  Room  2186.  Washington.  DC  20202. 
Telephone:  (202)  732-1918. 

Program  Authority:  25  U.S.C.  2602(c). 

Daled:  September  16. 1988. 
Beryl  DoTMIt, 

Assistant  Secretary  for  Elementary  and 
Secamiary  Education. 
(FR  Doc  88-21599  Filed  »-21-88: 8:45  am) 
■ujincaoc  woo-ot-« 


[CF0ANO.84.061AI 

Notice  Inviting  Application*  for  New 
Awards  Under  ttie  Indian  Education 
Act  of  1988;  Educational  Services 
Projects  for  Fiscal  Year  1989 

Purpose:  Provides  grants  (1)  to  State 
and  local  educaliunul  agencies.  Indian 
tribes.  Indian  orKiiP.izations  and  Indian 
institutions  to  ser^e  Indian  children 
through  educational  8er\-ices  that  are 
not  available  in  sufficient  quantity  or 
quality,  and  through  innovative  and 
exemplar.'  approaches,  methods,  and 
techniques  in  the  education  of  Indian 
children  and  (2)  for  programs  that  are 
operated  by  consortia  of  Indian  tribes  or 
tribal  organizations,  local  educational 
agencies,  and  institutions  of  higher 
education  to  reduce  dropout  rates  and 
encourage  Indian  students  to  acquire  a 
higher  education. 

Deadline  for  Transmittal  of 
Applications:  December  9, 1988. 

Deadline  for  Intergovernmental 
Review  Comments:  February  8. 1989. 

Applications  Available:  October  14. 
1988. 

A  vailable  Funds:  The  appropriations 
conference  committee  agreed  to  an 
appropriation  of  S3. 710.000  for  this 
program  for  fiscal  year  1989. 
Approximately  $3,010,000  will  be 
available  for  new  awards.  The 
appropriations  bill  must  still  be  passed 
by  the  Congress  and  signed  by  the 
President. 

Estimated  Range  of  Awards:  S7&000- 
$228,000. 

Estimated  Average  Size  of  Awards: 
$131,000. 

Estimated  Number  of  Awards:  23 

Project  Period:  12  or  24  months.  It  is 
anticipated  that  approximately  50 
percent  of  the  awards  will  be  approved 
for  24  months. 

Applicable  Regulations:  (a)  The 
Indian  Education  Program  Regulations, 
34  CFR  Parts  250  and  254.  and  (b)  the 
Education  Department  General 
Administrative  Regulations,  34  CFR 
Parts  74,  75,  77.  78,  79.  and  80. 

For  Application  or  Information 
Con/oct.  Elsie  Janifcr.  U.S.  Department 
of  Education.  400  Maryland  Avenue 
SW..  Room  2166,  Washington.  DC  20202 
Telephone:  (202)  732-1918. 

Program  Authority:  25  U.S.C. 
2621(a)(2).  (c). 

Dated:  September  16. 1988. 
Betyl  Dorselt, 

Assistant  Socreuiry  for  Elemmtaiy  and 
Secondary  Education. 
|FB  Doc  88-21600  Filed  9-21-88:  8-4S  amj 

BtUJNO  COOC  4000-01-41 


ICFDA  No.  84.062A1 

Notice  Inviting  Application*  tor  New 
Awards  Under  the  Indian  Education 
Act  of  1988  Educational  Services 
Projects  lor  Fiscal  Year  1989 

Purpose:  Provides  grants  to  Indian 
tribes.  Indian  organizations,  and  Indian 
institutions  for  educational  services 
projects  designed  to  improve 
educational  opportunities  for  Indian 
adults. 

Deadline  for  Transmittal  of 
Applications:  December  9. 1988. 

Deadline  for  Intergovernmental 
Review  Comments:  February  8. 1989. 

Applications  Available:  October  14. 
1988. 

A  vailable  Funds:  The  appropriations 
conference  committee  agreed  to  an 
appropriation  of  $4,000,000  for  this 
program  for  fiscal  year  1989, 
Approximately  $3,800,000  will  be 
available  for  new  awards.  The 
appropriations  bill  must  still  be  passed 
by  the  Congress  and  signed  by  the 
President. 

Estimated  Range  of  A  words:  $35,000- 
$318,000. 

Estimated  A  verage  Size  of  Awards: 
$122,000. 

Estimated  Number  of  Awards:  31. 

Project  Period:  12  to  24  months.  It  is 
anticipated  that  approximately  50 
percent  of  the  awards  will  be  approved 
for  24  months. 

Applicable  Regulations:  (a)  The 
Indian  Eduation  Program  Regulations.  34 
CFR  Parts  250  and  257.  and  (b)  the 
Education  Department  General 
Administrative  Regulations.  34  CFR 
Parts  74.  75.  77.  78.  79.  and  80. 

For  Applications  or  Information 
Confoct  Elsie  Jenifer,  U.S.  Department 
of  Education,  400  .Mar>'land  Avenue 
SW.,  Room  2166.  Washington.  DC  20202. 
Telephone:  (202)  732-1918 

Program  Authority:  25  U.S.C.  2631(b). 

Dated:  September  16. 1988 
Beryl  DorKlt, 

Assistanl  Secretary  for  Elementary  and 
Secondary  Education. 
(FR  Doc.  aB-;i9(n  Filed  9-21-88:  8:45  am] 
WUJHO  CODE  «DOI>'01-« 


National  Council  on  Indian  Education; 
Executive  Committee  Meeting; 
Correction 

AGENCY:  National  Advisory  Council  on 
Indian  Education. 
action:  Correction  for  notice  of 
executive  committee  meetiiig. 

SUMMARY:  This  notice  corrects  the 
location  and  telephone  number  for  the 
partially  closed  Executive  Committee 


meeting  for  the  National  Advisory 
Council  on  Indian  Education  which  was 
printed  on  September  9,  1988.  in  53  FR. 
Vol.  53.  No.  175.  page  35106.  This 
document  is  intended  to  notify  the 
general  public  that  the  meeting  will  be 
in  Denver.  Colorado  at  the  LaQuinta 
Motor  Inn-Airport  and  the  correct 
telephone  number  is  303/371-5640- 
AOORESS:  LaQuinta  Motor  Inn-Airport. 
3975  Peona  Way,  Denver,  Colorado 
80239  |303/371-'5(>40  or  800/531-5900), 
FOR  FURTHER  INFORMATION  CONTACT: 

Gloria  Duus,  Acting  Executive  Du"ecior 
National  Advisory  Council  on  Indian 
Education.  330  C  Sti-eet,  SW.  Room  4072 
Switzer  Building.  Washington,  DC 
20202-7556.  (202/732-1353). 

Dale:  September  19, 1988-  Signed  at 
Washington,  DC 
Gloria  Duus. 

.'irung  E\ecuiive  Director.  Notional  Advisory 
Council  on  Indian  Education. 
[FK  Doc.  88-21847  Filed  9-21-88:  8:45  amj 
aiUJMG  COOC  4000-«t-H 


DEPARTMENT  OF  ENERGY 

Procurement  and  Assistar>ce 
Management  Directorate; 
Determination  of  Noncompetitive 
Financial  Assistance 

AGENCV:  Department  of  Energy  (DOE) 
action:  Notice  of  inlent. 

SUMMARy:  DOE  announces  that, 
pursuant  to  10  CFR  B00.7(b)(2).  it  mtends 
to  renew',  on  a  noncompetitive  basis,  a 
grant  to  Atlanta  University  to  support 
the  institution's  efforts  in  improvement 
of  the  administrative  infrastructure  of 
the  Umversity's  Center  for 
Computational  Sciences. 

The  grant  is  being  renewed  for  a  one- 
year  penod.  effective  September  30. 
1988,  DOE  support  is  estimated  at 
S164.369  with  the  institution  cost  sharing 
$105,379, 

Procurement  Request  No.:  05- 
88OR21700,001. 

Project  Scope:  This  grant  renewal  will 
allow  the  recipient  to  continue  eRorts  in 
improving  the  administrative 
infrastructure  of  the  University's  Center 
for  Computational  Sciences  and. 
additionally,  enhance  the  pool  of 
minorities  pursuing  careers  m  this  area 
of  science.  Objectives  of  the  project  are 
to  improve  techmcal  support  services: 
improve  grants  and  fiscal  management, 
augment  library  holdings  and  search 
capabilities;  decentralize  administrativr 
polices  and  procednres.  and  enhance 
recruitment  efforts  Accomplishments 
during  the  initial  phase  of  the  project 


JflttTD 


/  Vol  S3.  Na  IM  /  Thunday.  Septembar  22.  igw  /  Notice* 


indicate  that  Atiuta  UslvanHjr  will 
succeMfuUy  ackieve  Am*  «it)i«iiji»«a 
with  ooooniMd  DOB  fiiniMig  aad  tkal 
compeUDon  for  aoppcrt  wo«ld  matt  in 
coiuideraUe  d«Uy  in  adbeviog  nuiw  of 
tha  raaulu  anaapaled  dwing  tbe 
upcoming  pbaaa  of  tke  yiotaci  a*  well  ei 
inhibit  the  obtactive*  at  tfae  DOE 
Minority  Edacational  Isatitntioaal 
Asaialance  Pragram.  Award  i»  therefore 
reatricied  to  Atlanta  UniTefsity. 
ran  narTMOi  ■JoifTiOM  comtact: 
Rufu*  H.  Satlth.  DOE  Projeci  Officer, 
PtxtoDoti  aod  Maaa^amant  Evatoatioa 
Diviaion.  Oak  Ridge  Openboos.  US. 
DcpertDunt  of  Energy,  P.O.  Box  2001. 
Oak  Ridge,  TN  37«31-«7«0,  (615)  576- 
4986. 

lauied  kt  Oak  Ridge.  Tonneaiee.  oo 
September  IS.  1968. 
Pntar  D.  Daytod. 

Dindor.  Pmauwnent  and  Contmcta 
Division.  Oak  Ridg9  Opwoticim. 

[FR  Doc.  66-n6M  Piled  9-Zl-aSi  iUS  am] 
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Financial  As*i«tanc«  Award  to  ti>« 
Stat*  of  Or«gon,  Dapartrnwit  of 
G*otogy  and  MInani  Industrl** 

AOENCy:  Department  of  Energy.  Idaho 
Operationa  Ofiice. 

action:  Notice  of  acceptance  of  an 
unsolicited  application  for  a  financial 
assistance  award. 

mmmajiy:  Baaed  upon  a  determination 
made  puruant  to  10  CFR  B0ai4(eU1), 
the  U.S.  Department  of  Energy  {DOE). 
Idaho  Operationa  OfBce  gives  notice 
that  it  plans  to  award  on  a 
noncompetitive  baaia,  a  $200,000  grant  to 
the  State  of  Oregon.  Department  of 
Geology  and  Mineral  tndtistriea 
(DOCAMT),  910  State  Office  Building. 
Portland,  OR  97201.  The  pending  award 
is  based  on  aa  "Investigation  of  Thermal 
Regime  of  the  Volanic  Axis  of  the  High 
Cascades.  Oregon."  The  proposed  grant 
will  be  a  continuation  of  work 
previously  performed  by  DOGA.MI.  The 
participant  will  obtain  temperature 
gradient,  heat  flow,  and  hydrologic 
iafonnation  along  the  axis  of  Cascade 
volcanism.  Competing  this  effort  would 
have  a  significant  adverse  effect  on 
continuity  of  ongoing  studies.  The 
applicant  has  exclusive  capability 
because  of  its  previous  effort  to  perform 
successfully  the  activity. 

POD  FtWTHBI  IMFOMSATION  COStTACT. 

Trudy  A.  Thome,  Contract  Specialist, 
U.S.  Department  of  Energy,  Maho 
Operationa  Office.  7gS  DOE  Place,  Idaho 


Falla,  Idaho  83402.  Telephone:  (208)  S26- 

9619. 

H.BnBlC3aik. 

Dtnctor,  CanirocM  Momcgement  Dtnsion. 

Idaho  Oparatioat  Office. 

[FR  Doc  68-216)8  Filed  0-21-88;  ft4£  am] 


Qimnta;  0*o<<i*«iii*l  n»*0Mrc*«  Co>»»c< 
»Mmi  Department  of  &iergy. 
ACnose  Intent  to  Negotiate  a  Grant— 
Geothennal  Resourcea  Cooncil.  Grant 
No.  DB-rc07-8BID12787. 

SUifliAilv:  Establishment  and 
D«T*lopi&ent  of  the  International 
Geotbenmal  Association.  Tbe  U.S. 
Dapvtment  of  Bnergy  (DOE),  Idaho 
Operations  Ofllo*  [ID),  intends  to 
negotiate  on  a  ooocompetitive  basis 
with  Geothermal  Resourcea  CoaBdl 
(GRQ— P.O.  Box  MSft  Davis,  CA  9»et7. 

CRC  shall  promote  tbe  sale  of  U.S. 
goods  and  service*  to  the  tnteroationol 
market  through  providing  support 
toward  the  development  of  the 
International  Geoliiemal  Aaaodatioa 
This  shall  include  providing  support  to 
continue  organizational  efforts;  to  help 
in  the  drafting  of  a  character  and  the 
approval  tbmot  and  to  select  a 
location,  prafoabla  In  Davia.  CaUfomia, 
to  establish  a  seoetariat  This  action  is 
to  promote  the  sale  of  U.S.  goods  and 
services  and  will  1)  comply  with  the 
requirement  of  the  19B3  Renewable 
Energy  Industry  Development  Act  2) 
provide  U.&  Companies  easier  access  to 
international  markets,  3)  ooatiiuie  to 
keep  the  VS.  the  focal  point  of 
knowledge  osi  geothermal  energy,  4) 
make  the  U.S.  the  center  of  geothermal 
edacatioQ  and  research,  and  5)  help 
strengthen  the  VS.  worldwide 
leadership  poaition  m  geothermal 
development 

Tbe  anticipated  amount  of  the  Grant 
Is  $28,300.  CRC  is  obuining  support 
from  other  parties  also  to  fund  the  total 
anticipated  two  year  cost  of  $213,000  A 
Determination  of  Noncompetitive 
Financial  Assistance  [DNCF.A]  has  been 
approved  in  accordance  with  DOE 
Financial  Assistance  Rules  10  CFR  Part 
600.7(b)  (2)(i)(B)  and  (Dh  (B)  the 
activity(ies)  is  (are)  being  or  would  be 
conducted  by  the  applicant  using  its 
own  resources  or  those  donated  or 
provided  by  third  parties:  however,  DOE 
support  of  the  activity  would  enhance 
the  public  benefits  to  be  derived  and 
DOE  knows  of  no  other  entity  which  is 
conduction  or  is  planning  to  conduct 
such  an  activity(ie8):  (D)  the  applicant 
has  exclusive  domestic  capability  to 
perform  the  activity  successfully  based 
upon  unique  equipment  propnetar>- 


data.  technical  expertiae.  or  other  such 
unique  qualifications. 

Public  response  may  be  addressed  to 
the  contract  specialist  stated  below. 
FOM  njin>«ii  iMPotaiATiOM  costtact: 
VS.  Department  of  Energy.  Idaho 
Operanoas  Office,  766  DOE  Place.  Idaho 
Falla,  Idaho  83402.  T.  Wade  Hillebrant 
(206)  62ft-0647. 
H.  BraalChik, 

Dinctar,  ConUoca  Manogaimnl  Drrition. 
[FR  Ooc  ■».2MKI  FIM  »-2t-88:  8:46  am) 


I  of  Nesteaiiy  nuw 
RnartcW  Asatotano* 

AOENCY:  Department  of  Energy  (DOE). 
Acnose  Notice  of  intent 


r,  DOS  announces  that 
pursuant  to  10  CFR  e0O.7(b)(2).  II  intends 
to  renew,  on  a  noncompetitive  basis,  a 
grant  to  Texas  Aal  University  to  support 
die  institution's  efforts  In  strengthening 
the  infrastructure  and  research  activities 
of  the  South  Texas  Energy  Research  and 
Development  (STERAD)  Center. 

The  grant  is  b«ing  renewed  for  a  one- 
year  period,  effective  September  30, 
198a  The  total  estimated  coat  ia 
$345,955.  wtiich  cooaists  of  DOE  funding 
ui  the  amount  of  $146,010  and  redpienl 
cost  sharing  of  $19eiMS. 

Procurement  Request  .No.;  05- 
88aR2170a.001. 

Project  Scope:  This  grant  renewal  will 
allow  the  recipient  to  pursue  its  goal  to 
promote  energy-based  science  and 
technology  research  and  development 
efforts  at  the  University  and  the  South 
Texas  region  and  thereby  increase  the 
pool  of  minorities  pursuing  research 
careers  in  these  areas.  During  this  phase 
of  the  projeci.  the  recipient  will  focus  on 
finalizing  improvements  to 
admirustrative  procedures  and  target 
specific  areas  of  research  for 
development  within  the  STERAD 
Center.  Accomplishments  during  the 
initial  phase  of  the  project  indicate  that 
Texas  A»l  University  will  successfully 
dchieve  these  objectives  with  continued 
DOE  funding  and  that  compebbon  for 
support  would  result  m  considerable 
delay  m  achieving  some  of  the  results 
anticipated  during  the  upcoming  phase 
of  the  project  as  well  as  inhibit  the 
objectives  of  the  DOE  Mmonty 
Educational  Institution  Assistance 
Program  ."Vward  is  therefore  restricted 
to  Texas  A&i  University 

FOtt  FURTHCn  INFORMATION  CONTACT: 

Rufus  H.  Smith.  DOE  Project  Officer. 
Personnel  and  Management  Evaluation 
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Division.  Oak  Ridge  Operations.  U.S. 
Department  of  Energy,  P.O.  Box  2001. 
Oak  Ridge.  TN  37831-8790. 1615)  575- 
4988 
h^uud  SI  Osk  Ridge.  Tennessee,  on 

Sfptcmber  15.  1988. 

Pater  D.  Dayton. 

Director.  Prvcurvmcnl  and  Contracts 

Division.  Oak  Ridge  Operations. 

(FR  Doc  88-21891  Filed  9-21-88',  8:45  am| 
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Bonneville  Power  Administration 

Snotiomlth  County  Support 
Transmlaalon  Project;  Floodplain 
Action 

AOENCY:  Bonneville  Power 
Administration  (BPA).  DOE 
ACTiotr.  Notice  of  proposal  to  construct 
a  transmission  line  within  the 
Snohomish  River  floodplaitt  Snohomish 
County,  Washington. 

SUSSMARV:  To  increase  the  capacity  of 
the  electrical  transmission  system 
8er\'ing  Snohomish  County.  Washington. 
BPA  is  proposing  to  replace  one  of  its 
nskilovoll  (kV)  transmission  lines 
between  Snohomish  Substation  and 
Beverly  Park  Substation  (near  Everett) 
with  a  double-circuit  230-kV  line.  A  1.8- 
mile  length  of  the  proposed  project 
would  be  located  within  the  lOO-year 
fioodplain  of  the  Snohomish  River. 

FOR  FURTHER  INFORMATION  CONTACT: 

.Anthony  R.  Morrell.  Assistant  to  the 
.administrator  for  Environment. 
Bonneville  Power  Administration,  P  O 
B.)x  3B21-AI,  Portland.  Oregon  9^208: 
telephone  |503|  230-5136,  Information 
may  also  be  obtained  from  Mr.  Terence 
G  Esvelt.  Pugel  Sound  Area  Manager. 
2091  Queen  Anne  Avenue  North.  Suite 
400.  Seattle.  Washmgton,  98109-1030. 
206-442-4130 

SUPPLEMENTARY  INFORMATION:  The 
existing  115-kV  transmission  line  that 
would  be  removed  is  supported  on  H- 
frame  wood  pole  structures.  It  would  be 
rtplaced  with  two  230-kV  lines  on  one 
set  of  single-pole  tubular  steel 
structures  Crossing  the  Snohomish 
River  floodplain  is  unavoidable  because 
Snohomish  Substation  and  Beverly  Park 
Substation  are  on  opposite  sides  of  the 
floodplain.  The  proposed  route  uses  an 
established  utility  comdor  across  the 
floodplain.  thereby  combining  utility 
rights. of-woy.  and  is  the  shortest  most 
direct  route  possible.  Crossing  the 
floodplain  at  a  narrower  locaUon  would 
require  a  rovindabout  route  more 
disruptive  of  land  uses  and  scenery.  An 
environmental  assessment  (EAj  is  being 
pr'!pared  to  fully  evaluate  the  potential 


impacts  of  the  proposed  project  and 
appropriate  alternatives.  The  EA  will  be 
distributed  in  September  1988  for  public 
review. 

Issued  m  Portland,  Oregon  on  September 
15, 1988 

lobn  S.  Rotiertsoo. 
Duputy  Administrator. 
|FR  Ooc.  88-21682  Filed  9-21-68:  8:45  am) 
BiLum  cooc  s4so-si-a 


Economic  Regtilatory  Administration 

Final  Consent  Order  WItti  Anchor 
Gasoline  Corp. 

AOENCY:  Economic  Regulatory 
Administration.  DOE, 
ACTION:  Final  action  on  proposed 
consent  order. 

SUMMARY:  The  Department  of  Energy 
(DOE)  has  determmed  that  a  proposed 
Consent  Order  with  Anchor  Gasoline 
Corporation,  including  its  wholly  owned 
subsidiar>'.  Canal  Refining  Company, 
(Anchor),  which  was  published  for 
comment  in  53  FR  22694  (June  17, 1988), 
shall  be  made  final  with  certain 
modifications  The  Consent  Order 
resolves  matters  relating  to  Anchor's 
compliance  with  the  federal  petroleum 
price  regulations  for  the  period  August 
19. 1973.  through  January  27. 1981.  to 
resolve  these  matters.  Anchor  will  pay  a 
minimum  of  $9  million  plus  interest,  as 
well  as  specified  percentages  of  its 
annual  adjusted  net  income  for  the  next 
four  consecutive  fiscal  years  beginning 
May  1,  1989,  The  percentages  of  its 
annual  adjusted  net  income  which 
Anchor  must  pay  range  up  to  50%  of  all 
adjusted  net  income  in  excess  of  S5 
million. 

FOR  FURTHER  INFORMATION  CONTACT. 

Office  of  Chief  Counsel  for  Enforcement 

Litigation.  Economic  Regulatory 

Adminstration.  RC-30.  U.S.  Department 

of  Energy.  Washington.  DC  20585  (202) 

586-8900. 

SUPPLEMENTARY  INFORMATION: 

I,  IntrodLjction 

It.  Comments 

Ul.  Analysis  of  Comments 

IV.  Modificabons 

V.  Decmion 

I.  Introduction 

On  June  17,  1988,  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  published 
Notice  in  the  Federal  Register.  Vol  53  at 
page  22694  armouncing  the  execution  uf 
a  proposed  Consent  Order  between 
DOE  and  Anchor  which  would  resolve 
matters  relabng  to  Anchor's  compliance 
with  federal  petroleum  price  regulations 
for  the  period  August  19, 1973,  through 


lanuarj'  27. 1981.  53  FR  22694  (June  17. 
1988).  The  Consent  Order,  which 
requires  Anchor  to  pay  a  minimum  of  S9 
million  plus  interest  as  well  as  specified 
percentages  of  its  annual  adjusted  net 
income  for  the  next  four  consecutive 
years  beginning  May  1, 1989.  is  for  tbe 
settlement  of  Anchor's  maximum 
potential  liability  of  approximately  S,S4 
million.  Under  the  terms  of  the  Consent 
Order.  Anchor  will  pay  $5  million 
(SS.OOCOOO)  to  DOE  wUhm  ten  (10)  days 
after  the  effective  date  of  the  Consent 
Order  Two  million  dollars  (52.000,000) 
will  be  paid  on  or  before  October  1. 
1988,  plus  interest  of  8.67«  per  annum  on 
the  unpaid  balance  of  the  $2,000,000 
accrued  from  the  effective  dale  of  the 
Consent  Order  Seven  hundred  fifty 
thousand  dollars  |$?50.000)  will  be  paid 
on  or  before  September  1,  1990.  plus 
interest  at  the  rate  of  8.67%  per  annum 
on  the  unpaid  balance  accrued  from  the 
effective  date  of  the  Consent  Order. 
Additionally,  a  minimum  participation 
payment  of  one  million  two  hundred 
fiftj  thousand  dollars  ($1,250,000)  will 
be  paid  no  later  than  September  1, 1994 
Anchor  will  also  pay  specific 
percentages  of  its  adtusted  net  income 
in  excess  of  a  prescnbed  minimum 
amount  for  the  next  four  consecutive 
fiscal  years  beginning  May  1. 1989. 
Anchor's  total  payment  will  not  exceed 
$30  million.  After  the  initial  payment  is 
made.  ERA  will  petition  the  DOE's 
Office  of  Hearings  and  Appeals  (OHAj 
pursuant  to  10  CFR  Part  205.  Subpart  V 
for  appropriate  distribution  of  the 
monies  paid. 

The  )une  17, 1988  Notice  provided  in 
detail  the  bases  for  ERA'S  preliminary 
\iew  that  the  settlement  is  favorable  to 
the  government  and  in  the  public 
interest.  The  Notice  solicited  written 
comments  from  the  public  relating  to  the 
terms  and  conditions  of  the  settlement 
and  whether  the  settlement  should  be 
made  final.  The  Notice  also  announced 
a  public  hearing  for  the  purpose  of 
receiving  oral  presentations  on  the 
settlement.  The  hearing  was  held  on  July 
IB,  1988,  at  the  headquarters  of  DOE  in 
Washington.  DC. 

11.  Comments 

ERA  received  four  written  comments, 
and  two  oral  presentations  were  made 
at  the  |uly  18, 1988,  public  heanng.  All  of 
the  written  and  oral  comments  were 
considered  in  making  the  decision  as  to 
whether  the  proposed  Consent  Order 
should  be  made  final. 

The  written  and  oral  comments 
addressed  two  pnncipal  subject 
categories.  Written  comments  from  Ihf 
State  of  California  addressed  only  the 
ultimate  diatribulion  of  the  Anchor 
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settlements  fuods.  Wntten  and  oral 
comments  od  behalf  of  OXY  USA  loc^ 
formerly  Cities  Service  Oil  and  Gaa 
Corporation  [hereinafter  Cities),  sod 
wntten  comments  submitted  by  Kem  Oil 
and  Refining  Corporation  [KemJ.  and 
Lajet  Petroleum  Corporation  axul  Texas 
Napco  (Lajet),  addressed  only 
paragraph  5Ca{a]  of  the  Proposed 
Consent  Order,  which  states  the 
agreement  of  Anchor  and  the  QIA  to 
move  ^intly  to  expunge  a  magistrate's 
Report  and  Recommendation 
(hereinafter  Recommendatian]  fUed 
April  27. 1988,  in  CanaJ  Ref.  Co.  v.  US. 
DepL  of  Energy-  C-A-  No.  87-C-294-E 
(N.D.  Okla.)  (hereinafter  Cana/].  Oral 
comments  on  behalf  of  certain 
unspecified  utilities,  transporters  and 
manufacturers  addressed  both  matters. 


IIL  Analysis  of  < 

The  Jime  17, 1968,  Notice  sobcited 
written  comments  and  provided  for  a 
pubhc  bearing  to  enable  the  ERA  to 
receive  information  from  the  public 
relevant  to  the  decision  as  to  whether 
the  proposed  Consent  Order  should  be 
made  FbMl  as  proposed,  modified  or 
rejected.  To  ensure  public  understanding 
of  the  bases  for  the  proposed  settiement. 
the  lune  17, 1968.  Notice  provided 
information  regarding  Anchor's 
potential  overcharge  liability  and  the 
considerations  governing  the  ERA's 
preliminary  agreefnent  with  the 
proposed  terras.  This  settlement 
information  enabled  the  public  to 
address  more  specifically  the  areas  in 
which  questions  or  concerns  may  have 
existed. 

A.  Distribution  of  Refunds 

The  ]une  17.  i9Ba  Notice  (Notice) 
indicated  ERA'b  detenninatioo  that  60% 
of  the  funds  remitted  pursuant  to  the 
proposed  Consent  Order  were 
attributable  to  alleged  crude  oil 
violations,  to  be  distributed  by  OKA  in 
accordance  with  the  provisions  of  the 
Final  Settlement  Agreement  in  the 
Stnpper  Well  case.  In  re:  The 
Deportment  of  Energy  Stripper  Weil 
Exemption  Litigation.  M.DX.  378  (a 
Kan.)  [Stripper  Well  Agreement). 
Moreover,  the  Notice  indicated  ERA's 
determination  to  petition  the  OHA  to 
distribute  tlie  remaimng  40%  of  any 
amounts  paid  under  the  settlement  to 
purchasers  of  Anchor's  refined 
petroleum  products  who  may  have  been 
harmed  by  the  alleged  regulatory 
violations.  The  State  of  California 
agreed  with  the  attribution  but  urged 
that  the  text  of  the  proposed  Conseol 
Order  should  include  express  reference 
to  the  fact  that  distribuboo  by  OHA  of 
the  60%  of  the  funds  paid  would  be  in 
accordance  with  the  Stnpper  Weil 


.^grepment.  Inasmuch  as  ibe  meiuier  of 
distributioD  of  monies  received  by  the 
DOE  which  are  attnbutable  to  crude  oil 
violations  is  ah^ady  governed  by  the 
Stripper  WeU  Agreement  and  is  not  the 
subject  of  a  bargaining  process,  the  DOE 
believes  it  is  unnecessary  to  include 
such  matters  as  a  specific  provision  in  a 
negotiated  Consent  Order. 

The  representative  of  certain 
unspecified  utilities,  transporters  and 
manufacturers  [hereinafter  collectively 
referred  to  as  end  users]  argued  that 
becaase,  in  his  view,  the  baoihty  of 
Anchor  relating  to  crude  oil  is  much 
higher  than  $20  million  (more  precisely. 
$19.5  million,  as  discussed  in  the  Notice) 
and  bears  a  lower  btigalion  nsk  than  the 
case  pending  against  Anchor,  which 
Involves  refined  petroleum  products,  at 
least  80%.  or  perhaps  as  much  as  100%, 
of  the  Bteelement  monies  paid  should  be 
attributed  to  the  crude  oil  voilstions- 

ERA'S  attribution  of  portion  of  the 
settlement  moniea  to  refined  product 
and  crude  oil  transsctioos  was  the  result 
of  consideration  of  the  various  litigation 
risks  associated  with  the  different  cooes, 
the  linkage  of  certain  refined  product 
Issues  which  would  distixkctly  alter 
dollar  liability  amounts,  and  the 
relatively  early  stage  of  littgation  for 
many  of  the  refined  product  issues  as 
compared  to  the  crude  oil  pricing  issues. 
The  attribution  urged  by  the  end  users, 
however.  Is  advanced  wuhout  any 
factual  support  Therefore,  the  ERA  has 
no  reasoned  basis  to  accept  the  end 
users'  assomption  that  the  crude  oil 
violation  amounts  are  higehr  than  the 
amounts  discussed  in  the  Notice.  In  fsct. 
the  amount  of  the  alleged  crude  oil 
violations  was  Bdjudicated  by  the  DOE's 
Office  of  Hearings  and  Appeals  (OHA) 
and  affirmed  on  appeal  by  the  Federal 
Energy  Regulatory  Commission  (FERC) 
based  on  s  pricing  theory,  not  based  on 
an  entitlements  theory,  as  the  end  users 
surmise.  Canal  Refining  Company.  37 
FERC  1  61 J29  (1986).  The  ERA  does  not 
beleive  any  persuasive  evidence  has 
been  offered  by  counsel  for  end  users  tu 
alter  ERA'e  attribution  of  settlement 
proceeds  to  the  refined  product  and 
curde  oil  issues.  In  any  event,  the  OHA 
may  ultimately  decide  the  proration  uf 
the  distribution.  Moreover,  no  other 
objection  to  the  attribution  of  60%  for 
alleged  crude  oil  violations  and  the 
remaining  40%  for  alleged  violations 
attributable  to  refined  product  sales  as 
discussed  in  the  Notice. 

B.  Paragraph  503(q) 

Pursuant  to  paragraph  503(a)  of  the 
Proposed  Consent  Order,  DOE  and 
Anchor  agreed  to  file  a  joint  motion  lu 
expainge  a  magistrate's 
Recommandation  which  was  filed  April 


27,  1988,  in  Canai  Hef  Co.  v.  US.  DepL 
of  Energy  CA.  No.  a7-C~294-E  (N.D. 
bkia.).  The  DOE  received  written 
comments  from  Cities.  Kem.  and  Lajet 
and  oral  comments  from  Cities, 
objecting  to  this  provision  of  the 
proposed  Consent  Order.  Oral 
comments  were  received  from  the 
representative  of  the  end  users,  who 
also  objected  to  this  proposed  Consent 
Order  provision  but  urged  a  rationale 
entirely  different  from  Cities.  Kem.  and 
Lalet. 

In  its  lengthy  oral  and  written 
comments  regarding  paragraph  503(a), 
Cities  essentially  argued,  as  did  Kem 
and  Lafet  that  expunction  of  the 
Magistrate's  Recommendation  from  the 
official  docket  in  the  Canal  case  would 
be  contrary  to  basic  Constitutional 
percepts  and  sound  pubKc  policy.  These 
general  arguments,  however,  beg  the 
very  specific  issues  presented  by  this 
proposed  Consent  Order- 
First,  the  only  issue  raised  is  whether 
the  DOE  should  file  the  "joint  motion" 
with  the  United  States  District  Court  for 
the  Northcm  District  of  Oklahoma-'  It 
wotild  be  for  the  court  to  determine 
whether  or  not  the  DOE's  position 
requesting  expunction  fs  or  Is  not 
contrary  to  sound  public  policy. 

Second,  the  question  presented  to  the 
court  would  be  whether  the  peculiar 
circumstances  presented  by  the 
Magistrate's  Recommendation  warrant 
an  exercise  of  the  court's  inherent 
authority  to  supervise  whet  properly 
constitutes  the  official  record 
maintained  by  the  clerk,  as  is  the  case 
with  all  motions  for  expunction.  which 
are  not  uncommon. 

Third,  and  most  Important,  the  DOE 
believes  that  its  position  on  the  motion 
is  sound  because  Cities  itself  has 
already  created  the  very  mischief  about 
which  the  parties  were  concerned,  by 
wiscitmg  that  Recommendation  as 
authority*  in  other  proceedings.  Sec 
letter  dated  April  29.  1988.  from  Mary 
Anne  Sullivan  to  George  Brernay. 
submitted  in  Cities  Service  Cawpony. 
Case  No.  HRO-0285.  pending  before  the 
Office  of  Hearings  and  Appeals.* 

Nevertheless,  the  representative  of 
certain  unspecified  end  users  contends 
that  filing  the  motion  to  expunge  could 
constitute  an  acknowledgment  thai  the 


'  D*.-*[)M«  the  expression  of  conf1i<;ting  opuuMu 
by  vanou*  comnienters  ir>  ihii  pnxeAtJing,  iSe 
p«rtin^fil  lubfecl  in  >hii  profewfinj  in  not  the 
•ub»t«ntiv<!  infirmity  o(  the  Mflfpitrste'i 
Ri^cofntaciKlaUiia. 

■  The  RRA  dixi  aut«t  Uul  kem'i  wnilcn 
ciJOtawoU  til  the  prvB«nl  prn<;eeduig 
Biachonrtenzf  the  Mamstrate'i  RrcrnnrntTiiltftiiin 
a.»  "KlvcrM-  praoKdmt  "  Coauncnti  of  lUm  0\\  k 
Ktifining  Co..  )a^  \A.  l«fla 


Recommends tion  Itself  would  be 
injtirious  to  the  DOE's  other  litigation. 
Tht  DOE  disagrees.  Rather,  the  joiol 
motion  is  baa^  on  ibe  recognition  that 
the  misrepresentation  by  others  that  the 
ReGonunendaiioQ  has  judicial  efiect  or 
weight,  when,  as  a  matter  of  law.  it  has 
none,  can  be  injurious. 

In  its  oral  presentation  at  the  heonng 
and  in  its  written  comments,  Qties  also 
suggests  that  expunction  is  unnecessary 
because  a  remedy  for  abuse  already 
exists:  the  other  forum  in  which  a 
miscitation  might  be  presented  could 
discipline  offending  noembers  of  the  bar. 
In  light  of  Cities"  own  misuse  of  the 
Recommendation  before  the  Office  of 
Hearings  and  Appeals,  for  the  purpose 
of  misleadixig  that  tribunal  in  its  own 
case,  the  self-interested  motivation  for 
this  cocmneni  is  apparent 

As  a  theoretical  matter,  however. 
Qties'  argument  is  not  wholly  without 
appeal.  Nevertheless  the  reality  is  that 
other  fora  ore  likely  to  be  sadcUed  with 
the  same  disciplinary  burdens  unless  the 
material  is  expunged  from  the  docket  of 
origio.  Where  there  is  actual  misuse 
rather  than  the  mere  possibility,  the 
court  may,  and  the  DOE  beheves  the 
court  should,  decide  that  it  is 
appropnale  to  act  to  prevent  adverse 
consequences  for  judiciaJ  efficiency  and 
economy. 

AccordiXLgly.  the  DOE  has  concluded 
that  the  motion  should  be  filed  end  the 
United  Slates  District  Court  allowed  to 
deterrame  whether  or  not  that  motion  is 
meritorious. 

Finally.  Cities  argues  thai  the  503(a) 
provision  coupled  with  the  pubbc  record 
of  DOE'S  attempts  to  settle  with  Anchor 
evidence  that  the  proposed  settlement 
with  Anchor  described  in  the  Notice 
was  not  based  on  Anchor's  precarious 
financial  condition,  contrary  to  the 
ERA'S  statements  in  the  Notice.  Cities 
stales  thai  the  pubbc  record  shows  that 
Anchor  and  Canal  have  been  attempting 
to  negotiate  a  settlement  with  ERA  since 
Seplember  1986,  but  previously  ERA  hsd 
been  unwilling  to  settle  Canai  on  terms 
that  would  allow  Canal  to  cootioue  in 
business.  This  assertion  by  Cities  is 
completely  false.  The  ERA  has  never 
attempted  to  negotiate  a  settlement  with 
Anchor,  including  its  wholly  owned 
subsidiary  Canal,  that  would  pre\'ent  it 
from  remaining  in  business.  In  fact 
during  the  extended  period  of 
negotiations,  the  ERA  repeatedly  re- 
evaluated the  company's  financial 
conditions  m  light  of  dianging 
circumstances  ia  order  to  reach  an 
Bgreemeal  which  afforded  maximum  fair 
recovery  for  the  public  by  not 
jeopardizing  the  continuing  operation  of 
Anchor. 


rV'.  Modificatioos 

By  agreements  made  on  September  Z 
and  19. 1988.  the  parties  have  added  a 
new  paragraph  404le}  and  inserted 
additional  language  in  paragraphs  401 
and  404(a).  These  modifications  are 
explained  below,  and  the  paragraphs 
which  are  involved  ore  set  forth  at  the 
end  of  this  notice. 

In  order  to  better  monitor  the  status  of 
Anchor's  financial  condition,  the  ERA 
has  concluded  that  the  rcpjorting 
obligations  regarding  Anchor's  financial 
conditions  should  be  increased.  AiKhor 
and  DOE  have  agreed  to  s  modification 
of  Anchor's  reporting  requirements  by 
adding  a  new  paragraph  404(el  which 
requires  Af>chor  to  provide  DOE  with 
quarteriy  financial  reports. 

The  ERA  has  also  concluded  that 
paragraph  404{a)  should  be  modified  so 
aB  to  make  ciear  that  the  reduction  in 
the  DOE's  claim  in  the  event  of 
bankruptcy  of  either  Anchor  or  Canal 
filiates  only  to  the  dam  against  the 
party  in  bankruptcy,  and  that  the 
obligations  prescribed  by  the  Consent 
Order  continue  to  apply  to  other  parties. 
This  follows  from  the  joint  and  several 
nature  of  the  liability  of  the  entities 
defined  collectively  as  "Anchor"  in 
paragraph  203(c).  The  agreed 
modifications  of  paragraph  404ia) 
include  the  insertion  of  the  words 
"against  the  party  in  bankruptcy"  after 
the  words  "the  DOE's  claim"  and  the 
addition  of  a  new  sentence  ol  the  end  of 
the  parofpTiph.  Additionally,  to  clanfy 
the  application  of  the  definition  of 
"Anchor'*  in  paragraph  203(c)  to  the 
payment  provisions  of  part  IV  of  the 
Consent  Order,  the  parties  have  agreed 
to  modify  paragraph  401  by  inserting  the 
phrase  ".  as  defined  in  paragraph 
2031cMll.  (2).  and  (3),"  between  the 
words  "Anchor"  and  "agrees". 

V.  Decisioii 

By  this  notice,  and  pursuant  to  10  CFR 
205.1991.  tbe  proposed  Consent  Order 
between  Anchor  and  DOE  executed  on 
May  25, 1986,  as  modified  on  September 
2,  1988.  and  as  modified  in  two  respects 
on  September  19. 1988,  is  made  a  final 
order  of  the  Department  of  Energy, 
effective  on  the  date  of  publication  of 
this  notice  in  the  Federal  Regtstor. 

Issued  in  Washington.  DC  t»  September 
19  I9a8 

Robert  G  Hern, 

Depvty  Chief Couosf^  hr  Operottong.  OfTice 
of  Enforcempnl  Litigotion.  Bconomic 
Ho-^ulatory  Adnitnutroiton. 

Modification  to  Consonl  Order 

Para^apAi  404(e)  of  the  Coosent  Order 
is  hereby  modified  in  part  to  read  as 
follows: 


40416).  (^arterly  Reports  Anchor 
shall  proide  to  the  DOE.  on  its  fiscal 
year  quarterly  basis,  a  set  of  Anchor's 
inlemal  Consolidated  Balance  Sheets 
reflecting  Anchor's  financial  position  at 
the  end  of  each  fisca!  quarter  and  of 
Anchor's  internal  Consohdated 
Statements  of  Operations  for  each 
month  during  the  fiscal  quarter 
concerned.  These  quarterly  submissions 
shall  be  provided  no  later  than  thirty 
(30)  days  after  the  close  of  each  quarter 
of  Anchor's  fiscal  years  during  the 
period  from  the  effective  date  of  this 
Consent  Order  to  the  tennination  of  any 
payment  obligations  pursuant  to  this 
Consent  Order. 

Dated.  September  i,  1966, 
I.  the  undersigned,  a  duly  authomed 
represeittaUve  of  Anchor  C^asohne  Corp^ 
hereby  agree  to  and  accept  on  behalf  of 
Anchor  Gasoline  Corp-  the  foregoing 
modification  to  paragraph  404|e]  of  the 
Consent  Order. 
David  G.  Wilson. 
Anchor  Caaoltoe  Corp- 

Daled:  September  Z.  198e 
1.  the  undersigned  a  duly  autborizmi 
ri'prvnentative  of  DO&  hervby  agree  to  aoA 
accept  on  behalf  of  DOE  the  forcgouig 
tnodiftcation  to  paragrapb  iO^^e)  of  the 
Consent  Order 
Mt)ton  C  Loreoz. 

A^'tm^  Deputy  Administrator.  Economic 
RfiUjiulory  Atiminituoiion. 

Modiltcattoa  to  Consent  Order 

Paragraph  4041a]  of  ihe  Consent  Order 
IS  hereby  modified  in  part  to  read  as 
follows; 

404(a)-  Term  of  AgreemenL  Cap  for 
All  Payments.  The  term  of  this  Consent 
Order  shall  expire  on  the  earlier  of  (i) 
the  date  on  wtiich  the  last  payment 
pursuant  to  paragraphs  402  and  403  is 
made  but  in  no  event  prior  lo  September 
1. 1993.  or  (ii)  the  date  on  which  the  firm 
has  paid  to  the  IX)E  a  total  of  $30 
million,  exclusive  of  intpresl  pajTnents, 
provided,  however,  that  m  the  event  of 
either  Anchor's  or  Canal's  bankruptcy, 
the  DOE's  claim  against  the  party  in 
bankruptcy  shall  be  reduced  to  S9 
million,  less  all  prior  principal  payments 
made  porsuanl  to  paragraphs  402(a)  and 
403  (a)  and  (b).  plus  all  accrued  unpaid 
Participation  Payments,  pursuant  to 
paragraph  403ia).  other  than  unpaid 
Participation  Payments  thai  reflect  a 
fadure  to  comply  with  the  Dunimum 
payment  requirements  of  paragraph 
403(b).  plus  all  unpaid  Partictpstioa 
Payments  in  Sales  or  Other  Transfers  of 
Assets  pursuant  lo  paragraph  403(f]. 
plus  accrued  unpaid  interest.  The 
reduction  of  the  DOE's  claim  against  a 
party  in  bankruptcy  shall  not  affect  the 
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obligations  of  any  party  not  in 
bankruptcy  under  this  Consent  Order 

Dated:  September  19.  1988 
1.  the  undersigned,  a  duly  autiiortied 
representative  of  Anchor  Gasoline 
Corporanon.  hereby  agree  to  and  accept  on 
behalf  of  Anchor  Gasoline  Corporation  the 
foregouig  modificalion  to  paragraph  4041a)  of 
the  Consent  Order. 
David  G  Wilsoa 
.4j7cAof  Cosoline  Corporctjon. 

Datedr  September  19. 1968. 
[.  the  undersigned,  a  duly  authorized 
representative  of  DOE.  hereby  agree  to  and 
accept  on  behalf  of  IX?E  the  foregoing 
modificatinn  to  paragraph  404(a)  of  the 
Consent  Order. 
Robert  C.  Heist. 

Deputy  Chief  Counsel  for  Opemtiona,  Office 
of  Enforcement  Litigation.  Economic 
Regulatory  Administration. 

ModifkatioD  to  ConMot  Order 

Paragraph  401  of  the  Consent  Order  is 
hereby  modified  in  part  to  read  as 
follows: 

401.  [n  full  and  final  settlement  of  all 
matters  covered  by  this  Consent  Order, 
and  in  lieu  of  all  other  remedies  which 
have  been  or  might  be  sought  by  the 
DOE  against  Anchor  for  such  matters 
under  10  CFR  205.1991  or  otherwise. 
Anchor,  as  defined  in  paragraph 
203(c)(l|.  (2)  and  (3).  agrees  to  pay  to 
DOE  not  less  than  nine  million  dollars 
($9.000.(XXI)  in  the  manner  specified  in 
the  paragraphs  below.  Payments  shall 
be  by  wire  transfer,  pursuant  to 
directions  to  be  provided  in  a  timely 
manner  to  Anchor  by  DOE. 

Dated;  September  19. 1988. 
1.  the  undersigned,  a  duly  authorized 
representative  of  Anchor  Gesolme 
Corporsboa  hereby  agree  to  and  accept  on 
behalf  of  Anchor  Gasoline  Corpora  boo.  the 
foregoing  tnodificaboo  to  peragrapb  401  of 
the  Cooaent  Order. 
David  C.  Wilsoa 
Anchor  Gasoline  Corporation. 

Dated:  September  IB.  1988. 
L  the  undersigned,  a  duly  authorized 
representabve  of  DOE.  hereby  agree  to  and 
accept  on  behalf  of  DOE  tlie  foregoing 
modification  to  paragraph  401  of  the  Consent 
Order 

Roben  G.  Heiss. 

Deputy  Chief  Counsel  for  Operations.  Office 
of  Enforcement  Lttgation.  Economic 
Hegulolory  Administration. 

[FR  Doc  8»-n85S  Filed  9-21-««:  8.-4S  am| 
stujm  rooc  S4i»-4v4i 


(ERA  OockM  No.  SS-S4-N0 ) 

Brymore  Gei  Marketing,  Inc.; 
Application  to  Extend  Blanket 
Auttiorlzatton  to  Import  Natural  Ga* 
From  Canada 

aoemcy:  Economic  Regulatory 
Administration.  DOE. 
ACnOM:  Notice  of  application  for 
extension  of  blanket  authorization  to 
Import  natural  gas. 

•UMMARV:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  September  8. 1988.  of  an  application 
filed  by  Brymore  Gas  Marketing.  Inc 
(BGMI).  requesting  that  the  blanket 
authorization  previously  granted  in 
DOE/ERA  Opuuon  and  Order  No.  148 
(Order  No.l48).  issued  October  3. 1986 
(ERA  Dkt  No.  86-47-NG),  be  amended 
to  extend  its  term  for  two  years 
commencing  on  the  dale  of  first  delivery 
under  the  extended  import 
authorization.  BGMl's  eiusting  blanket 
import  authorization  allows  it  to  unport 
up  to  a  maximum  of  200  Bcf  of  Canadian 
natural  gas.  Under  the  extension 
requested.  BGMI  would  be  authorized  to 
import  volumes  not  to  exceed  in  the 
aggregate  200  Bcf  of  Canadian  natural 
gas  over  a  two-year  period. 

Quarterly  reports  filed  with  the  ERA 
mdicale  that  BGMI  has  imported  452 
MMcf  of  natural  gas  under  its  current 
import  authorization  as  of  [une  30. 1988. 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATl:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  (October  24. 1988 
ron  njirTt4cit  mfomsatiosi  comtact: 
Linda  Silverman,  Natural  Gas  Division. 

Economic  Regulatory  Administration. 

U.S.  Department  of  Energy,  Forrestal 

Building,  Room  3F-ae4. 1000 

Independence  Avenue  SW_ 

Washington.  DC  20585  (202)  586-7249 
Diane  Stubbs.  Natural  Gas  and  Mineral 

Leasing,  Office  of  General  Cotmsel, 

U.S.  Department  of  Energy,  Forrestal 

Building.  Room  eE-042. 1000 

Independence  Avenue  SW.. 

Washington.  DC  20585  (202)  586-6667 
•ureuMOrrAinr  mfoxmatiosc  BGMI  is 
a  Delaware  corporation  and  has  its 
pnncipal  place  of  business  in  Las  Vegas. 
Nevada.  The  extension  would  cover 
Canadian  natural  gat  imported  on  a 


short-term  or  spot  basis  by  BGMI  ft>r 
resale  to.  or  as  dgpnt  for,  undersign.iipd 
U.S.  purchasers.  The  specific  terms  of 
each  import  and  sale  would  continue  to 
be  nugotinted  on  an  individual  basis 
mcludmg  the  price  and  volumes.  BGMI 
intends  to  use  existing  pipeline  facilities 
to  transport  the  gas. 

In  support  of  its  application,  BGMI 
asserts  that  the  proposed  extension  of 
its  existing  blanket  import  authorization 
is  not  inconsistent  with  the  public 
mterest  since  the  extension  requested 
would  assure  gas  consumers  expanded 
access  to  compeUtively-pnced  Canadian 
gas. 

The  decision  on  this  application  will 
be  made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  unport 
arrangement  in  the  markets  served  is  the 
pnmary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22. 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  appUcant  asserts 
that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

The  ERA  will  condition  any 
authonzation  issued  in  this  proceeding 
on  the  filing  of  quarterly  reports  to 
facilitate  ERA  monitoring  of  the 
operation  and  effectiveness  of  the 
blanket  program.  Further.  ERA  may 
determine  to  start  the  two-year 
extension  of  BGMFs  authonzation  upon 
the  end  of  its  existing  authonzation 
rather  than  upon  the  date  of  first 
delivery  under  the  extension  at 
requested  by  BGMI 

Public  Comment  Proceduret 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  inervene  or 
notice  of  intervention,  as  applicable,  and 
wntten  comments.  Any  person  wishing 
to  become  a  party  to  the  proceeding  and 
to  have  the  wntten  comments 
considered  at  the  basis  for  any  decision 
on  the  application  must,  however,  file  a 
motion  to  intervene  or  notice  of 
mtervention.  as  applicable  The  filing  of 
a  protest  tvith  respect  to  this  appUcation 
will  not  serve  to  make  the  prolestant  a 
party  to  the  proceeding,  although 
protests  and  comments  received  from 
persons  who  are  not  parties  will  be 
considered  in  determining  the 
appropriate  action  to  be  taken  on  the 
application.  All  protests,  motions  to 
inle.  vene.  notices  of  intervention,  and 
written  commentj  mutt  meet  the 


requirements  that  are  specified  by  the 
regulations  in  10  CFR  Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Natural  Cat 
Division,  Office  of  Fuels  Programs. 
Economic  Regulatory  Adminitlration. 
Room  3F-056.  RG-23.  Forrestal  Building. 
1000  Independence  Avenue.  SW., 
Washington.  DC  20585.  (202)  588-9478. 
They  must  be  filed  no  later  than  4  JO 
p  m.  e.d.t„  October  24.  lasa 

The  Administiralor  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parlies,  including  the  parties'  wntten 
comments  and  repbet  thereto. 

Additional  prwiedures  will  be  uted  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  mtervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  tnal-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  materia]  to  a 
decisdon  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties  If  no  party  requests 
addititmal  procedures,  a  final  opinion 
and  order  may  be  issued  bated  on  the 
official  recorti  including  the  appUcatioa 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  BGMl's.  applicatieo  it 
Bvailabia  lor  Inapectkia  aad  oopyeig  ia 
the  Natural  Cu  DiviaWD  Docket  Rsoak 
3F-0Se  at  the  above  addrest.  The  dodiet 
room  ie  span  between  the  hmn  of  8.1)0 
a.m.  aad  4:30  pau  Maoday  tteaagb 
Friday,  except  Padatal  hoUaye. 

1  ta  tWathtegSM.  DC  faplMdw  14. 


CoastaBe*  1.  ftoEMey. 

Acting  Director.  Office  of  Fuels  Progrmns. 
Economic  Jteguhrtnry  AdmiiiislttjXiiML 
(l-'K  Ooc  ae-^on  Filed  «-2t-a8i  8:45  amj 


ENVIROfVIENTAL  PROTECTION 
AGENCY 

(FRL-3451-W 

The  SoUd  Waate  Dileinina:  An  Agemta 
for  Action;  AvaUabiltty  of  a  Draft 
Report  and  ArwKMincaflMni  of  PuMtc 

Hearings 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  availability  and  public 
hearing  dales. 

SUMMADV:  The  Environmental  Protection 
Agency  (EPA)  annoimcet  the 
availability  of  a  draft  report  entitled: 
"The  Solid  Waste  Dilemma:  An  Agenda 
for  Action."  The  report  is  a  draft  of 
EPA's  reponse  to  the  nation's  current 
solid  waste  management  dilemma. 
Amencans  produce  intn^asing  amotmts 
of  garbage  each  year.  This  depletes 
Hiilural  resources  used  to  produce 
products  which  become  waste  and 
depletes  the  capacity  of  facihties  to 
properly  handle  the  waste.  Some  areas 
of  the  nation  are  quickly  running  out  of 
l.ir.dfi;:  space,  and  the  siting  of  new 
landfills,  inanerators.  and  rec>-cling 
facilities  is  strongly  resisted  at  the  local 
level.  EPA's  "Agenda  for  Action"  is  a 
national  strategy  to  deal  vrith  this 
problem.  It  calls  for  responsible  action 
by  all  levels  of  government  and  by 
individual  and  corporate  citizens  to 
reduce  the  amount  and  toxicity  of  waste 
produced  and  to  assume  responsibility 
for  waste  produced.  Consumers  need  to 
buy  reusable  and  recyclable,  rather  than 
disposable,  products.  Manufacturers 
need  to  make  products  which,  at  the  end 
of  their  useful  life,  result  in  waste  of 
lower  quantity  and  toxicity.  Waste 
management  costs  should  not  be 
subsidized;  rather,  iodividuala  and 
companies  should  be  charged  the  full 
cost  of  handling  the  wastes  whicli  they 
generate.  EPA  solicits  public  comment 
on  its  draft  strategy. 

DATCS:  The  Agency  is  seekbig  comment 
on  the  drsfl  Agenda  for  Action  at  four 
public  hearings  which  will  be  held  in 
Saint  Penl.  Minnesota  on  September  27: 
Washingtoe.  VC  on  October  12:  Long 
Beach.  California  on  Octeber  12:  and 
Atlanta.  Oorgia  on  October  17.  EPA  is 
requesting  that  afl  written  comments  be 
submitted  to  t!    Agency  on  or  before 
November  tl.  1988. 

AOomssaa:  (l)  PubJtc  Heariagi.  The 
pubUc  hearingt  will  be  held  Ui  reeatve 
ceeuzMolt  en  tiie  draft  Agenda  for 
.ActiofL  Oral  and  writlea  stalemeots  and 
additioQal  inienBatiee  nay  be 
submillad  at  Iha  peMic  heaclBt*  tor 
inclusion  in  the  official  reconL  Oral 


comments  at  the  bearings  should  be 
limited  to  a  maximum  of  10  minutes  Sor 
each  participant.  Written  comments  of 
any  length  will  be  accepted-  The 
heanngs  will  begm  at  9K)0  ajn. 
[registration  will  begin  at  8:30  a.m.)  and 
will  conclude  at  6i)0  p.m.  unless 
concluded  earlier.  The  hearings  will  be 
held  in  the  following  locations: 

September  Z7, 1986— The  Landmark 

Center  Saint  Paul,  Minnesota 
October  12. 1988 — Sheraton  National 

HotehWashington.  DC 
October  12. 1988— Hotel  Queen  Mar>'; 

Long  Beach.  Gahfomia 
October  17. 1988 — Sheraton  Century 

Center  Hotel:  Atlanta.  Georgia 

If  you  would  like  to  present  oral 
coments  at  one  of  the  four  pubUc 
hearings,  please  notify  in  writing  Ms. 
Gem  Wyer.  EPA  Municipal  Solid  Waste 
Task  Force.  P  O  Box  7219  Silver  Spring. 
MD  20910  or  call  Ms  Elizabth  Oliver 
I  toll-free)  at  1-800-458-5886  Individuals 
will  be  scheduled  on  a  first-come/first 
served  basis.  As  time  allows. 
individuals  may  also  sign  up  during  the 
registration  time  at  the  hearings. 

The  Agency  scheduled  these  heanngs 
in  concert  with  hearings  on  the  recently 
proposed  rule:  "Solid  ^^'a8te  Diaposal 
Facility  Criteria."  That  proposed  rule 
deals  with  the  disposal  of  municipal 
solid  waste  and  is  related  to  this  draft 
solid  waste  slralegj'  The  proposed  rule 
and  heanngs  schedule  were  published 
last  month  in  the  Federal  Register.  For 
information  on  the  proposed  rule  and 
hearings,  see  53  FR  33314-3342  (August 
30, 1988). 

(21  Written  com/renw.— Commenters 
should  send  two  copies  of  their 
comments  and/or  information  to  the 
following  address:  RCRA  Docket 
Information  Center.  VS.  EPA  (OS-30S), 
401  M  Sti^et  SW..  Washington.  DC 
20460.  Comments  should  be  ideatified  by 
the  docket  reference  number  F-88- 
SWDA-FFFFF.  The  docket  is  kicaled  at 
EPA  Headquarters  (sub-baseaent)  and 
is  available  for  viewing  from  Q-SXi  aja.  to 
4:00  p.m.  Kionday  through  Friday, 
excluding  Federal  bohdays.  Docket 
materials  may  be  reviewed  by 
appomtmeat  only.  To  make 
appointments,  the  public  should  call 
(202)  47&-e327.  TTie  public  may  copy 
materials  from  the  docket.  Cojuei  coat 
$.15perpa^ 

.Additional  Information  EPA 
developed  a  report  which  provides 
back^ound  tafoniubon  for  the  A^nda 
for  Action.  The  report  entitled: 
"BackffQtiad  DoeamtDt  for  The  SolU 
Waste  {Meaaa:  An  Amentia  fee 
Actlea."  i*  available  iw  purahaae  ban 
the  Natlanal  TadUioal  iafoiBaMoa 
Service  (NTIS)  at  a  cost  of  S323S.  When 
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ordering  this  report  please  include  the 
PB  order  number  PB88-251137. 
Microfiche  of  the  report  is  available  at  a 
cost  of  Se.95. 

In  addition,  EPA  developed 
appendices,  "Appendices  A-B-C," 
which  summarize  informatton  on 
different  municipal  waste  materials 
These  appendices  are  available  from 
NTIS  al  a  cost  of  $32.95  and  the  order 
number  is  PB68-ZS114S.  Microfiche  of 
the  appendices  is  available  at  a  cost  of 

se.95. 

The  Agenda  for  Action  is  available 
from  the  U.S.  EPA  at  no  charge  by 
calling  the  RCRA  Hollme  at  1-600-424- 
9346:  in  Washington.  DC  call  382-3000. 
•UFPLCMDfTAIIV  INFOiaiATIOM: 
I,  Authority 

The  authority  for  the  activities 
discussed  in  this  notice  are  found  in  the 
Solid  Waste  Disposal  Act  as  amended 
by  the  Resource  Conservation  and 
Recovery  Act  as  amended,  42  U.S.C 
6901  et.  seq.  and  in  the  Toxic  Substances 
Control  Act  as  amended.  IS  U.S.C.  2601 
et.  seq. 

n.  Badcground 

Many  areas  of  the  United  States  are 
today  facing  very  serious  difficulties  in 
safely  and  efficiently  managing 
municipal  solid  waste.  Americans 
relentlessly  produce  more  and  more 
solid  waste  each  year.  At  the  same  time 
we  generate  more  waste,  we  are  running 
out  of  places  to  dispose  of  it  Although 
solid  waste  management  is  primarily  a 
local  responsibiUty,  the  problem  is 
national  in  scope,  [n  response  to  the 
recent  rash  of  environmental  and  siting 
problems,  EPA  created  a  Municipal 
Solid  Waste  Task  Force  in  February 
1968  and  directed  it  to  fashion  a  strategy 
for  improving  the  nation's  management 
of  municipal  solid  waste.  (See  Federal 
Register,  Volume  53,  No.  76,  April  22, 
1988,  pg.  13316-13317.) 

The  report  'The  Solid  Waste 
Dilemma:  An  Agenda  for  Action,"  was 
developed  by  the  Task  Force  after 
numerous  discussions  with  State 
representatives,  various  industries, 
environmental  and  other  public  interest 
groups,  as  well  as  at  three  public 
meetings  held  in  early  May,  1988.  The 
report  presents  the  Task  Force's  draft 
national  action  agenda  to  cope  with  the 
burgeoning  problems  associated  with 
the  nation's  municipal  sohd  waste. 

m.  Scope  of  the  Agenda  for  Action 

For  purposes  of  the  strategy,  the  Task 
Force  considered  "mumcipal  solid 
waste"  as  primarily  residenbal  solid 
waste,  vvitb  some  contribution  from 
commercial,  institutional,  and  industrial 
sources,  Americana  generate  municipal 


solid  waste  at  a  rate  of  over  3.5  pounds 
per  capita  per  day:  some  160  million 
tons  nationally  in  1986.  The  primary 
conatituents  of  municipal  solid  waste 
are  paper  and  paperboard.  yard  waste, 
food  waste,  rubber  and  textiles,  metals, 
plastics,  and  glass.  These  and  other 
components  are  addressed  in  the  report 
The  repori  does  not  attempt  to  grapple 
with  the  issue  of  infectious  waste,  as 
this  issue  is  the  exclusive  subject  of  a 
separate  EPA  Task  Force. 

The  Municipal  Solid  Waste  Task 
Force  identified  several  objectives  for  a 
national  agenda  for  action  to  address 
the  municipal  soUd  waste  dilemma. 
These  objectives,  described  below, 
relate  directly  to  the  overall  goal  of 
closing  the  gap  between  waste 
generation  and  safer  handling  of  all 
wastes.  These  objectives  also  highlight 
the  imporiance  of  participation  and 
planning  In  order  to  achieve  both 
national  and  local  goals  for  integrated 
waste  management.  All  parties  have 
action  roles  and  must  assume 
responsibility:  manufacturing  industries, 
product  distributors  (e.g..  retailers),  the 
waste  management  Industry,  the 
secondary  materials  industry, 
consumers,  and  all  levels  of  government. 

The  Objectives  are: 

1.  Increase  the  waste  planning  and 
management  information  (both  technical 
and  educational)  available  to  States, 
local  communities,  waste  handlers, 
citizens,  and  industry. 

2.  Increase  planning  by  waste 
handlers,  local  communities,  and  States. 

3.  Increase  source  reduction  activities 
by  manufacturing  mdustry  and  citizens. 

4.  Increase  recycling  by  government 
and  individual  and  corporate  cttizens. 

5.  Improve  the  safety  of  municipal 
solid  waste  combustion. 

6.  Increase  the  safety  of  landfills 
The  Agenda  for  Action  discusses  the 

need  for  "integrated  waste 
management"  for  local  communities.  An 
integrated  waste  management  system 
will  contain  some  or  all  of  the  following 
components,  source  reduction,  recycling 
of  materials,  combustion  [incineration), 
and  landfilling.  in  integrated  waste 
management,  all  the  elements  work 
together  to  form  a  complete  system  for 
proper  management  of  municipal  waste. 
Every  commuruty  can  "custom-design" 
its  integrated  waste  management  system 
to  emphasize  certain  management 
practices,  consistent  with  the 
community's  demographic  and  waste 
stream  characteristics. 

Everyone  has  a  role  in  making 
integrated  waste  management  work. 
Industry  has  a  responsibility  to  consider 
source  reduction  and  recyclability  in 
designmg  products  and  packaging,  and 
to  use  secondary  materials  in  their 


manufacture.  Every  individual  and 
corporate  citizen  should  assume 
responsibility  for  waste  disposal  and 
adopt  a  "pay  as  you  throw  "  altitude, 
recognizing  and  paying  the  true  costs  of 
handling  the  wastes  which  the  citizen 
generates. 

Units  of  State  and  local  government 
are  ultimately  responsible  for  managing 
solid  waste  and  planning  the  mix  of 
management  options  that  will  effectively 
handle  the  waste  stream.  The  Federal 
government  should  participate  in 
municipal  soUd  waste  management  by 
establishing  national  goals,  developing 
education  programs,  providing  technical 
assistance,  and  issuing  regulations. 

While  the  Agenda  for  Action  offers  a 
number  of  concrete  suggestions  for 
action  by  government  at  all  levels, 
industiy.  and  private  citizens,  it  also 
underscores  the  need  for  a  fundamental 
change  in  the  nation's  approach  to 
producing,  packaging,  and  disposing  of 
consumer  goods.  In  the  past  "business 
as  usual"  has  meant  an  accelerating 
trend  toward  disposal  products, 
convenience  packaging,  and  an  "out-of- 
Bight  out-of-mind "  altitude  toward  solid 
waste.  As  a  nation,  we  can  no  longer 
afford  this  kind  of  "business  as  usual." 

IV.  Issues 

EPA  is  particularly  interested  in 
receiving  comments  and  information  on 
the  following  issues: 

(1)  Activities.  The  Agenda  for  Action 
suggests  specific  activities  to  be 
undertaken.  EPA  is  interested  in  views 
on  whether  these  activities  are 
appropriate,  whether  others  should  be 
added,  and  which  activities  should  be 
implemented  first. 

(2)  Toxjc  Constituents.  Lead  and 
cadmium  are  heavy  metals  of  particular 
concern  to  the  Agency  Both  have  been 
found  in  high  concentrations  in 
municipal  waste  combustor  ash  and 
lechate  from  municipal  solid  waste 
landfills.  EPA  solicits  information  on 
whether  these  are  appropriate 
constituents  to  pursue  first  and  whether 
there  are  other  toxic  constituents  to  in 
municipal  solid  waste  the  Agency 
should  be  particularly  concerned  about. 
EPA  IS  interested  in  the  public's  view  on 
regulatory  and  non-regulalory 
approaches  to  this  problem. 

(3)  Hetmrchy  of  Integrated  waste 
Management  The  Agenda  for  Action 
discusses  the  heirarchy  of  solid  waste 
management  options.  EPA  is  inlersted  m 
information  to  determine  whether  the 
approach  is  appropriate  and  can  be 
apphed  at  the  local  level. 

(4)  Infonnotion  on  Incentive 
Programs.  The  agenda  for  Action 
discusses  economic  mcentives  to 


encourage  Industries  in  using  or 
processing  secondary  materials,  or 
purchasing  recycled  goods.  EPA  would 
welcome  information  and  views  on 
whether  such  measures  would  be 
appropriate  and  effective. 

(5)  CJeoringhouse  for  Information 
Commenlers  have  suggested  that  EPA 
should  help  to  establish  a  clearinghouse 
of  information  and  assistance  on  solid 
waste  issues  EPA  is  interested  in 
pursuing  this  and  solicits  comment  on 
how  the  cleannghouse  should  be  funded 
(e.g.,  mdusry  contnbutions,  fees.  etc.). 
EPA  would  like  information  on  existing 
clearinghouses  which  could  serve  this 
function.  EPA  is  also  interested  in 
receiving  information  materials  that  the 
cleannghouse  could  make  available  to 
interested  parties. 

(6)  Operator  Certification.  Operator 
certification  programs  are  important  in 
ensuring  safe  operation  of  waste 
nianagemeni  facilities  and  in  raising 
public  confidence  in  the  protection  of 
public  health.  The  Agency  would  be 
interested  in  views  of  others  regarding 
EPA's  position. 

(7|  More  Procurement  of  Recycled 
Goods.  EPA  is  interested  in  the  public's 
view  on  whether  government  should 
give  preferential  treatment  to  the 
procurement  of  recycled  malenals  so  as 
to  help  create  markets  for  these  goods. 

(8)  Government  and  Industry  Roles. 
The  Agenda  for  Action  discusses  the 
roles  of  government  and  industry  in  the 
management  of  municipal  solid  waste. 
Are  appropriate  govemment/indusU^ 
roles  identified? 

(9|  Changes  in  Current  Materials  Use 
Patterns  EPA  solicits  information  on 
actions  that  can  be  taken  to  change 
current  malenals  use  patterns  of 
industry  and  the  public  to  help  reduce 
the  amount  of  solid  waste  being 
generated. 

(10)  Changes  m  Packaging  Practices 
to  Enhance  Recycling.  EPA  solicits 
information  on  actions  that  can  be  taken 
tu  encourage  industry  to  change  their 
product  lines  and  packaging  practices  to 
enchance  recycling  and  increase  the 
safety  of  combustion  and  landfilling. 

{^^]  Household  Hazardous  Wastes 
Household  hazardous  wastes, 
amounting  to  something  less  than  l''b  of 
the  municipal  solid  waste  stream,  is  not 
given  a  high  pnorily  in  the  Agenda  for 
Action.  Is  this  appropriate? 

(12)  Interstate  Transport  Commenlers 
have  expressed  an  interest  in  possible 
Federal  controls  on  the  interstate 
transportation  of  municipal  solid  waste 
EPA  desires  thai  local  and  State 
governments  assume  responsibility  for 
the  wastes  generated  within  their 
jurisdictions,  but  EPA  does  not  believe 
thai  this  calls  for  restrictions  on  the 


transportation  of  wastes  out  of  the 
originating  jurisdictions.  Such 
restrictions  could  stymie  the  concept  of 
sub. slate  or  multi-slate  regional  solid 
wastes  management  solutions,  which 
EPA  also  encourages  Thus,  the  Agenda 
for  Action  does  not  call  for  a  Federal 
role  regarding  interstate  transport  of 
solid  waste.  Rather.  EPA  intends  that 
sound  State  and  regional  planning 
should  provide  a  framework  within 
which  interstate  tiansporlation  can 
occur  in  an  organized  and  logical 
manner  to  provide  for  proper  handling 
of  the  waste.  EPA  is  interested  in  the 
views  of  others  on  this  position. 
|.  Winston  Pwter, 

Assistant  .^dministrxjtor  for  Solid  Waste  and 
Emergency  Response. 
|FB  Doc.  86-21697  Filed  9-21-68;  645  em| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

IDA-88-144SI 

Advisory  Committee  on  Advenced 
Television  Service  Implementation 
Subcommittee 

September  IB,  1988. 

A  meeting  of  the  Implementation 
Subcommittee  of  the  Advisory 
Committee  on  Advanced  Television 
Service  will  be  held  on:  October  13. 
1988,  2:30  p.m..  Commission  Meeting 
Room  (Room  856).  1919  M  Sti^et  NW.. 
Washington.  DC. 

The  agenda  for  the  meeting  will 
consist  of 

1.  Introduction — Chairman  Tieljen 
2  Approval  of  Minutes  of  Last  Meeting 
3.  Repori  of  Working  Parly  1;  Policy  and 

Regulation — Mr  Chariet  |ackson 
4  Report  of  Working  Party  2.  Transition 

Scenarios — Mr. ).  Peter  Bingham 

5.  General  Discussion 

6.  Other  Business 

7  Date  and  Location  of  Next  Meeting 
8-  Adjournment. 

All  interested  persons  are  invited  to 
attend.  Those  interested  also  may 
submit  written  statemenls  at  the 
meeting-  Oral  statements  and  discussion 
will  be  permitted  under  the  direction  of 
the  Implementation  Subcommittee 
Chairman. 

Any  questions  regarding  this  meeting 
should  be  directed  to  Dr  |ames  ].  Tieljen 
al  (609)  734-2237  or  David  R  Siddall  al 
(202)  632-7792. 
H.  Walker  Feasur  III 
Actins  Secretary. 
(FRDoc  eft-21607  Filed  9-21-88;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984 
interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10325  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573,  within  10  days  after  the  dale  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  m  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200153. 

Title:  San  Francisco  Terminal 
i\greemenl. 

Parties: 

Port  of  San  Francisco 

Stockton  Terminal  and  Eastern 
Railroad  Company  IST&E) 

Synopsis:  The  agreement  provides  for 
the  operation  by  ST8cE  of  an  inland 
annex  to  the  Port  on  property  leased  by 
the  Port  in  San  |oaqum  County, 
California.  ST&E  will  provide  inland 
receiving,  delivery,  storage, 
tiansloading,  rail  transfer,  manipulation, 
consolidation  and  distnbution  services 
on  foreign  shipments  moving  through  the 
Port's  lerminal  facilities.  The  underlying 
lease  agreement  is  filed  and 
incorporated  as  a  part  of  this  agreement. 

Agreement  No.:  224-003856-002. 

Title: 

Atlantic  and  Gulf  Terminal 
Conferences 

Discussion  Agreement 

Parlies:  Mid-Gulf  Seaports  Marine 
Terminal  Conference  Terminal 
Operations  Conference  of  Hampton 
Roads  South  Atlantic  Marine  Terminal 
Conference. 

Synopsis:  The  proposed  agreement  is 
to  permit  Agreement  No.  T-3856  to 
continue  in  effecl  for  an  mdefinile 
period. 

By  Order  of  the  Federal  Maritime 
Commission. 

foseph  C  Polking. 
Secmlary. 

Dated-  September  19, 1968. 
(FR  Doc  8&-21670  Filed  9-21-88:  8:45  ami 
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Agream  wt(»>  Fttod 

The  Federal  Maritime  ComauaAioQ 
hereby  gives  notice  that  tfie  following 
agrettraea^s)  has  bttan  &)eci  wi^  tka 
CoiQiaiaMOft  iwreamW  ta  aectioa  15  of 
the  Shi^tflft  Afit,  IfiMk  ftad  tectioa  S  of 
the  Skiy^i^  Act  U  19&L 

Interested  parties  nay  uapect  and 
obtain  a  cony  o£  aack  aarceioaai  at  the 
Washiastoru  DC  Office  o(  tke  Fadaral 
Maritime  Coraauwion,  1100  L  Stre«l 
.VW,  aaom.M3a5  tnleratete  partiei  cuy 
aubmit  proteaU  or  cammenla  on  each 
agreement  ta  the  Secretary.  Fadeial 
Mctfitime  rnairmaninn  Waabiitgtaa,  DC 
20573,  vriAia  IQ  daya  after  the  ^ate  el 
the  Federal  BfgMtrr  in  wkick  ihia  notice 
appears.  The  ra^uirementa  for 
riTwnnfi  ao^  pnteata  art  iound.  in 
$  56QJ  and/u  S72.fi0a  of  Title  M  of  tke 
Code  of  Federal  BegiilflTi'7n8  Iniereated 
persena  «hauM  comuJt  this  section, 
before  coauBanicatiiif  %tfith  the 
Commission  regarding  a  pending 
agreement- 

Any  person  fiting  a  comment  or 
protest  with  the  Commrwion  shall,  at 
rhe  same  time,  deliver  a  copy  of  that 
document  to  the  person  fihng  the 
agreement  at  the  adidreaa  sliowa  below. 

.\greeiaeat  Ncx:  224-2ttllA2. 

TiUe:  Puerto  Kco  Part*  Leue 
Agreement. 

Parties: 

Pacrte  ftica  Porta  Aotbonty  IPocl^ 

Island  Slevedciuis,  iac  ^.csaoe) 

Film^  f*9reyT  Zalna  Kveta  Coiea. 
Contract's  Supoxvioor.  Pvcrto  Rice  Parts 
Authority,  Aparta<b  2tZ9.  San  ptan. 
Puerto  FUcoOOiM. 

Synopersr  Tbe  pnpe«ed  a^rfiement 
aatbarizee  tie  Icaae  of  certain  property 
[Pier  D)  at  the  Perl  He  L«s»oe  for  1^ 
stevedenof  opershon. 

By  Orrier  of  rile  FMtsra^  MaritnM 
Conimi38(on. 
|08«ph  C  PoDiii^ 
Secretary 

Dated.  Sepleniber  1»,  t08a. 
iFR  Ddc  8»-21«lPile^S-21-«B: ObCS a«t 
atujMO  cooe  •?«•-•«-« 


GENERAL  SERVICES 
AOMIffffSTRATIOIV 


Perto 

Membership;  Senk>r  Executive  SrOcm 

agency:  Gpneral  Services 

Administration. 
action:  Notice. 

SUHMARV:  Notice  is  beniry  grvon  of  (be 
names  o£  the  semben  of  Ihe 
Performance  Revnew  Board. 


FOR  FUBIUBI  IHF0MU.T10M  COKTAjCT: 

Gregory  KnaU.  E)eputy  Direcier  of 
Peraoonei.  Generai  Services 
Adnriniatratina.  \&ik  ani  F  Street  NW^ 
Waftkinstco.  DC  aCMO&  UQ2)  5a&-03da. 
turn  If  MTAiw  ■rOMjA  I  ioia  SectkMi 
431 3|cKl^  tfarei^  (&}  ctf  Ti4le  &  U.S.C 
requires  oack  a^aqf  l«  estakiieh  i» 
accatdanee  with  rtjplntifg  pccsciibed 
by  the  Oflwe  of  Pareooael  Maaa^cnenft, 
one  or  SMve  petfamwrf  review  bearde. 
The  boaida  ahatt  wwiew  Ike 
performaase-  rattas  ^  ***^  semer 
execaittwe'i  petWm— re  by  tke 
supmnsor,  akiag  wHk  any 
recommen  de Wnae  to  the  ayyaJBling 
authority  relative  to  the  periaaiaace  ol 
the  aenioc  exacative. 

The  members  of  the  Perforaeftce 
Review  Baard  aie: 

1.  David  P.  Godfrey.  Acting  Chuif  of 
Staff. 

2.  ftobert  C  MacXickan.  Jr..  General 
Counsel. 

3.  Francm  A.  MdDonmtgh.  Deputy 
Commissioner  for  Federal  Inforaiahon 
Resources  Management. 

4.  George  P.  Cordes  Regional 
AdmiaiattalM,  Region  X 

5.  Roger  D.  Daniera  Deputy 
Commissioner.  Federal  Supply  Service. 

6.  Richard  M.  HadseU.  Regional 
Administrator,  National  Cap ilal  Rcgun. 

7.  Duncan  1.  Howaid.  CoauoiMionez, 
Public  Building!  Servica. 

6.  Eaxi  B.  Jaae^  Caouaiaeumer. 
Federal  Property  R«AoiKt:e»  Sctvicm. 

9.  Patticia  A.  Szcrvo,  CommiAsuiaer, 
InfonaaCion  Reeotvces  Maangpmeat 
Service. 

Dated:  Soyli 
Gregory  L.  Koott. 
Deputy  J 
|Fft  Ddc  m-£M3S  rvbrf»~Z1-8K  a>»s  «at 


DEPARTMENT  OF  HEALTH  AND 
HUftUN  SERVICES 

Food  and  DniQ  Admlniatration 
tt>ocfcetNaBSIM>3211 

tntemattooat  DruQ  Scta«diiikio; 
CortventkMi  on  Psycbatropic 
SubctancM;  SttaHifant  SHbctancas, 
C«rtala  MonbarWtufate  S«4aUw«a^ 
Certain  Agonist/ Aniaoottiat 
Subatancaa 

aocmct:  Food  and  E}nig  Admmistrtttion. 
:Nodca. 


concerning  recoauacndotioBs  by  the 
World  Heahk  Qaganizatuin  IWHO)  to 
impaaa  u^tpf^y^WBal  auauifactufiog  and 
distribuliag  natkctiona,  purwunt  to 
tntematiaaaltveatias,  on  certain  drug 
substances.  The  cbmmbsbIb  received  in 
respona*  to  tkia  aa4ice  and/or  public 
meetiKg  wiM  ke  casawieied  n  preparing 
the  U.S.  peoitian  oa  these  propoaals  £u 
a  meetiagat  tke  CoaaiteaioB  ea 
Narcotic  Dkiwe  (CND^  ia  Vteaoa. 
Auatria,  is  FefonMsy  IfifiSu  This  sotice  te 
iasMsd  pucsaant  la  the  ControUed 
Substances  Act 

DiVTHE  Co  suii€  lifts  by  October  24,  1960, 
Req«««tB  fw  a  p&btic  meeting  ami  (he 
reasons  for  such  a  reqsest  by  OcOsber  7, 
19(Kv 


MNtMARY:  The  Food  and  Drun; 

Admmtstration  (FI)AI  taprovidlDir 
interested  persons  with  the  opyortucuty 
to  Bubiut  wnttea  conunsnte  snd  to 

request  an  informal  public  owetmg 


;  Written  comments  to  the 
Dockets  Miuiagemeot  Branch  CHFA- 
30S],  Food  and  £}ru^  Administration.  Rm. 
4-62.  5600  Flahers  Lane.  RockviUe,  MD 
20857.  Requests  fior  a  pubfic  meeting  arul 
the  reasons  for  such  a  ret^ueat  to 
Nicholas  P.  Reutsr.  Office  of  Health 
Affflira.  Food  and  Drug  Administration. 
Seon  Rshers  Une,  RockvUIe.  MD  20857. 
FOR  ^MmiBI  MFORHA-nOM  COWT  ACT: 

NicholM  P.  Reader.  Office  of  MesHh 
Affain  tHFY-20L  Food  and  Drun 
Administraitifliv  MOO  Pishen  Lane. 
Rackmks.  MD  20857.  301-443-13^2. 
SUF^UaCirTARV  fRKMMMfrKMC 

I.  Baciifmiad 

The  tiftrted  States  i»  a  party  to  ih^ 
1971  Convention  on  Psytrhotroptc 
Subsfances  fthe  Convention).  Arficle  2 
of  the  Convenlu)n  provides  that  if  WHO 
has  tnfbrmation  about  a  substance 
which  in  tta  opinron  may  reqorre 
intemationaf  controf  or  change  in  such 
control,  if  shflR  so  noti^  the  Secretary 
General  of  the  United  Nations  and 
provide  the  Secretary-General  with 
informatioa  in  support  of  its  opinion. 
Section  20aC(fK2)(A|  of  the  CSA  (21 
U.S.C.  ffllCdltZlIA)!  provides  that  when 
the  United  States  is  notified  under 
Article  2  of  the  Psychotropic  Convention 
thfit  the  CND  proposes  to  decide  to  add 
a  drug  oc  ftther  substance  to  one  of  Ihn 
schedules  of  the  Convention,  tranfifer  a 
drug  or  substance  from  one  schedule  to 
another,  or  delete  it  &om  the  schedules, 
the  Secretary  of  State  siust  transmit  the 
notice  to  the  Secretary  of  Hcaith  and 
Human  Services  [HHSl.  The  Setjetary 
of  lU^lS  must  then  publish  the  notice  in 
the  Federal  Regislei  and  provide 
opportumly  for  interested  persons  to 
submit  comments  to  aast«l  lllIS  in 
preparing  a  scientific  and  medical 
evaluation  concerning  the  ioteniaUunal 
scheduling  of  the  drug  or  substance. 

In  ld87.  the  Secretary  received  such  a 
notification  on  14  drug  substanceii.  A 


notice  published  in  the  Federal  Register 
of  |une  30,  1987  (52  FR  24344)  solicited 
information  on  these  substances  that 
Wds  eventually  forwarded  to  WHO  This 
information  was  used  by  WHO  to 
prepare  reports  on  each  substance. 
These  reports  were  deliberated  by 
WHO'S  25th  Expert  Committee  on  Drug 
Dependence  (ECDD)  in  April  1986  As 
detailed  below,  the  ECDD  recommended 
no  change  in  the  international 
scheduling  status  of  12  substances  but 
recommended  that  two  substances  be 
added  to  the  schedules  of  the 
Convention  on  f^sychotropic  Substances. 

A-  Substances  Reviewed  and  Not 
Recommended  for  Control 

The  25th  session  of  the  ECDD,  which 
met  April  18  through  22.  1988,  decided 
not  to  recommend  changing  the 
international  scheduhng  status  of  the 
following  12  substances:  Bromisoval. 
butorphanol,  carbromide.  clonidine. 
dezocine,  meptazinol.  methaqualone. 
nalbuphine,  pentazocine,  paraldehyde, 
propylhexedrine,  and  pyrovalerone.  The 
United  Slates  is  not  required  to  take  any 
further  action  on  these  substances. 

B  Substances  Reviewed  and 
Recommended  for  Control 

1  Pemoline. 

WHO  has  recommended  that 
pemoline  be  added  to  Schedule  IV  of  the 
Psychotropic  Convention.  Pemoline  is 
marketed  in  the  United  Stales  and  is 
currently  controlled  in  schedule  fV  of 
the  CSA.  The  drug  substance  was 
previously  evaluated  for  mtemational 
control,  beginning  in  1983  (see  48  FR 
41096,  September  13.  1983;  49  FR  29273, 
luly  19.  1984:  and  50  FR  36486, 
September  6.  1985). 

2  Buprenorphine. 

WHO  has  re<;ommended  that 
buprenorphine  be  added  to  schedule  III 
of  the  Psychotropic  Convention. 
Buprenorphine  is  commercially 
available  in  the  United  States  in  an 
iniectable  formulation  and  is  controlled 
under  the  CSA  in  schedule  V 
Buprenorphine  belongs  to  a  class  of 
compounds  called  the  agonist/ 
antagonists  which  were  re\'iewed  by 
WHO  in  1981.  and  1982  through  1964 
(see  46  FR  21447,  April  10.  1981;  47  FR 
38407,  August  31,  1982;  and  48  FR  37714, 
August  19. 1983). 

The  full  text  of  the  notification  from 
the  Secretary-General  of  the  United 
Nations  is  provided  below  in  section  U 
of  this  noUce.  Section  201  |d)i2KB)  of  the 
CSA  (21  U.S.C.  811(dK2)(Bl)  requires  the 
Secretary  of  HHS,  after  receiving  a 
notification  proposing  scheduling  to 
publish  a  notice  in  the  Federal  Register. 


to  provide  the  opportunity  for  interested 
parties  to  submit  information  and 
comments  on  the  proposed  scheduling 
action. 

IL  United  Nations  Notifications 

The  formal  United  Nations 
notifications  which  identify  the  two  drug 
substances  and  explain  the  basis  for  the 
recommendations  are  reproduced 
below. 

A.  Notification  on  Buprenorphine 
Reference: 

NAR/CL18/1988 

DND  411/1(2)  WHO/ECDD  25 

The  Secrelarj' -General  of  the  United 
Nations  presents  his  compliments  to  the 
Secrelar>'  of  State  of  the  United  Stales 
of  America  and  has  the  honor  to  inform 
the  Government  that  the  World  Health 
Organization,  pursuant  to  article  2, 
paragraphs  1  and  4.  of  the  Convention 
on  Psychotropic  Substances,  has 
notified  the  Secretary -General  by  note 
dated  |une  20. 1968  that  it  is  of  the 
opinion  that  21-cyclopropyl-7-a-l(S)-l- 
hydroxy-1.2,2'lrimethylpropyl]-6.14- 
enrftJ-ethano-6.7.8.14-tetrahydrooripavin 
(hereinafter  referred  to  as 
buprenorphine)  should  be  included  in 
Schedule  III  of  that  Convention, 

In  accordance  with  the  provisions  of 
article  2.  paragraph  2.  of  the  Convention, 
the  Secretary -General  hereby  transmits 
the  text  of  this  notification  as  annex  I  to 
the  present  note. 

The  Director-General  of  the  Worid 
Health  Organization,  m  connection  with 
this  notification,  has  also  submitted 
advance  excerpts  from  the  report  of  the 
Twenty-fifth  WHO  Expert  Committee  on 
Drug  Dependence  (April  18-23. 1988) 
which  renewed,  inter  alia,  the 
substance  buprenorphine  The  excerpts 
from  that  report  are  hereby  transmitted 
as  annex  II. 

In  accordance  with  the  provisions  of 
article  2.  paragraph  2,  of  the  Convention 
on  Psychotropic  Substances,  the 
notification  from  the  World  Health 
Organization  will  be  brought  to  the 
attention  of  the  Commission  on  Narcotic 
Drugs  at  its  next  session  in  February 
1989,  Any  action  or  decision  taken  by 
the  Commission  with  respect  to  this 
notification,  pursuant  to  article  2, 
paragraph  5.  of  the  Convention,  will  be 
notified  to  States  Parties  in  due  course. 
Article  2.  paragraph  5.  reads  as  follows: 

The  Commission,  taking  into  account  the 
communication  from  the  Worid  Mealth 
Organization,  whose  assessments  shall  be 
determinative  as  to  medical  and  scientific 
matters,  and  bcannji  m  mind  the  economic 
social,  legal,  admimsiraii^e  and  other  faciors 
it  may  consider  relevant,  may  add  the 
substance  lo  Schedule  L  IL  111.  or  (V.  The 
Commission  may  seek  further  InformaUon 


from  ihe  World  Hejihh  organization  or  from 
other  appropriate  sources- 
Attention  is  drawn  to  the  fact  that  by 
note  NAR/CL.6/1987  dated  May  13. 1987 
the  Secretary -General  had  already 
requested  information  on 
buprenorphine.  In  view  of  the 
notification  from  W>fO.  any  additional 
up-dated  information  of  the  substance 
would  be  useful. 

In  order  to  assist  the  Commission  in 
reaching  a  decision,  it  would  moreover 
be  appreciated  if  any  economic,  social, 
legal,  administrative  or  other  factors  the 
Government  may  consider  relevant  lo 
the  question  of  the  possible  scheduling 
of  buprenorphine  could  be 
communicated  lo  the  Secretar> -General. 
c/o  the  Division  of  Narcotic  Drugs.  P.O. 
Box  500,  A-1400  Viem^a.  Austria,  by 
October  10. 1988. 

Annex  I 

Note  dated  ^J^ne  1988  addressed  to 
the  Secrettfry  Genera/  by  the  Director- 
Generttl  of  the  World  Health 
Organizatwn 

The  Director-General  of  the  World 
Health  Organization  presents  his 
compliments  to  the  Secretr}' -General  of 
the  United  Nations  and  has  the  honour 
to  inform  him  that  the  World  Health 
Organization,  m  conformity  with  Article 
2.  paragraphs  1  and  4  of  the  1971 
Convention  on  Psychotropic  Substances, 
has  reviewed  information  pertaining  to 
21-cyclopropyl-7-alpha-((5}-l-hydroxy- 
l,2.2-trimethylpropyi}-6.14-e/3(:yo-ethano- 
6.7.8,14-letrahydrooripavme.  and 
referred  to  as  buprenorphine. 

Buprenorphine  meets  the  criteria  of 
Article  2.  paragraph  4  of  the  Convention, 
and  there  is  sufficient  evidence  that  Ihe 
substance  is.  or  is  likely  to  be  abused  so 
as  to  constitute  a  public  health  and 
social  problem  warranting  placing  II 
under  international  control. 

Therefore,  the  World  Health 
Organization  recommends  that 
buprenorphine  he  added  to  Schedule  111 
of  the  Convention  on  Psychotropic 
Substances.  1971. 

Annex  II 

Summary  of  the  Recommendations 
arising  out  of  the  25th  Expert  Committee 
on  Drug  Dependence 

The  25th  ECDD  met  at  headquarters 
between  April  18-23. 1988.  Since  the 
report  of  this  meeting  will  be  published 
in  due  course  of  time  in  T.R.  Series,  this 
paper  gives  details  of  the 
recommendations  made  to  the  Director- 
General  of  WHO 
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4.^  Bitpnmoipkm^ 

4.2.1  Substance  iderrtificotion 

Baprwnorpkume  (WN.  CAS  524ae-79~ 
71.  chei»4cattf21-cy«ropropyl-7-«lph8- 
[  ( 5)-l  -  hyditwy-XZJ-fciwrtby  Ipropy  i  |- 

tetrahydrooripsTizie  is  ako  kzwwn  as 
Temgestlc  sad  Baprcnex.  hs  itzvctHie  is 
closely  Kiated  U>  thai  of  scetarphme 
and  etorphme  (controlled  aodsr 
Schedule  [  and  [V  of  ths  Siogie 
Coaveotianl,  but  can  not  be  es«ily 
converted  into  them.  Th£  auixiher  of 
theoretjcafly  possible  sI«reoisamefs  It 
125.  but  only  two  of  them  have  been 
reported 

4.2.3  Similarity  to  chvitdy  kaowa 
substances  and  efftxts  aa  U»  caitroi 
nervous  system 

BupicncrpfaiBe  cm  be  cIssetBed 
pharmacologically  as  a  pmUml-mu 
opioid  receptor  agonist  it  is  claimed 
that  it  also  has  antagonist  activity  at  the 
kapps  o(»oid  racspior.  k  •  assigssic 
potency  IscstiiDated  (Abe  "^  hi  iff  tisira 
that  of  morphne.  T^t  durstua  sf  aetHn 
IS  longer  probably  because  oi  tha  ti^sr 
receptor  binding.  With  respect  to  both 
analgntic  and  ssfefecttw  effects  and 
respiratory  dcptssstei  tfMrr  sptwaia  to 
be  s  oei^Msg  •fled  ■»  1km  as  tW  dos«  Is 
furtksr  waataMmd  th0«  is  sol  a 
proportioaaae  iocraas*  in  iiy  ■■■I  i 
e^scte.  Raapitalmjr  dm^nmitm,  caoaoC 
be  reversed  fay  the  sflsal  dinjca)  dosos 
of  Bftloxoo*.  bst  b«ssd  oa  dinical 
repocta  it  probably  ea*  be  autasDmaad 
by  very  b^  doses  ol  nairmrwie  Ita 
patteni  of  subiedirvc  smI  ai^  e&cts 
resembles  Uuaa  oi  low  doaes  of  £iiU  ma- 
agonist  opioid  drugs.  HouMiver, 
disaiaiilahtbes  between  buprenorphine 
and  prototypic  muragpmats  such  as 
morphine,  methodone  and  meperidine 
are  also  worthy  of  note  Including  the 
differences  in  die  time  course  and 
intensity  of  physicaJ  dependence. 

The  dng  has  tew  degree  of 
bioavailability  after  orsf  admimstratton 
because  of  erntmrntrvm  Rrvf  pm%s 
metabolism  im  tae  ttver.  It  is  promplty 
and  w«U  sbaarbsd  ah«r  sublingual 
administration,  an  teaporlanl 
consideration  in  its  clincial  use  aa  an 
analgesic 

4  2.3  Dependence  poCentiaJ 

Buprenorphine  piedfUlatas  a 
withdrawal  syndrome  in  morphine- 
dependent  monkeys  and  produces 
partial  sopfvession  or  wilfacbawa)  signs 
m  morptune-depeatfont  monJieys  ot^ 
after  15  hours  oif  withdrawal. 
Buprenorphmc  ia  setf-admisieaervd  by 
the  monkey.  .Neither  afarapt  wtlbdrawai 
nor  cfaaUenges  witb  tfae  pars  opcsts 
antagonist  naloxone,  producadaa 


abstiasiice  syndrame  hb  aMoksys 
chronicaiij  trealed  witk  bupranoipbiae. 
In  num.  Uttic  or  aft  witUnwal  is 
observed  over  the  first  46  hours  aflis  the 
drug  18  discontinusd.  oaly  mild  signs  of 
abstinance  are  noted  from  the  third  to 
the  tenth  day  ol  Aag  arlthdrawai  In  one 
sindji,  iiBiig  a  brm  aabfscts.  rstetiTsiy 
msxlisd  wilbcfcvaNd  eAKts  ■ctedins 
nausea,  vomiting,  rtartaaaw  ss 
insomnia,  and  diarrhoea  were  noted  on 
the  fourteenth  day.  Naloxone  lo  diises 
up  to  4  mg  does  not  precipitate 
buprenorphine  withdarwat  in  subjects 
given  the  buprenorphine  dtnnJcally. 
Clinical  reports  »aggcg»  thai  higher 
doses  at  aakasae  can  reverse  tfae 
efiscls  oi  bspaenorpfaBa  and. 
theorelwaUy,  alvuid  pvecipiUte 
wnlwhawsi.  Wfaas  bupmsvp^ms  has 
bees  admiiBwiTrd  to  hnotn  addicts 
who  are  tben  i  lisMi  ipil  aritb  tesge 
parenlatai  doaes  ti  pautuSf  pic  saa 
agonists,  Ifae  sah|arriwa  a£bcSi  oi  the 
latter  ace  aaskadAy  aMeaaalBd,  probably 
because  bopreaacpbiae  «b  the  nu 
receptsra  acts  as  an  latagpaiBt. 


4.2.4  Actaat  otHise  ond/ar  tiability 
f  likelihood  of  odusf/ 

Abusa  of  bufrsaorphias  has  be«a 

reported  in  the  laedieai  and  selenitic 
literature  iatba  Unitod  ITin^lnm,  West 
Cenaaoy.  ^ie^  Zealand  aad  Australia. 
and  in  the  news^kapers  la  IXaly,  S(»aiA, 
Finland  and  Ireland.  Wbda  bmmI  of 
these  instances  involved  nususa  by 
Lnjectiaa  of  bupreoorphuie  by  heram 
addicts.  SMiabara  of  Ltut  Coauoitlee 
were  aware  of  sooie  tnstsnces  wben 
buprenorphine  was  '"■*-''*^  by 
individuals  whti  were  not  already  """^ 
heroin  or  other  opuuda.  Becausfi  the 
number  of  tuck  cases  axe  ralatiwly 
smalL  the  patterns  of  abuse  have  not 
been  deady  deUneated. 

4 25     Therapeutic  usefuJness 

Buprenorphine  is  currently  marketed 
as  analgesic  in  Injectable  and  subDnguat 
preparations.  Bupreoorphioe  bas  been 
used  in  the  management  of  acute  pain 
and  for  intractable  pain  due  to 
malignant  disease.  It  is  considered  to  be 
particuiarly  useful  because  of  its  prompt 
onset  of  effect  after  sublingual 
admuustralloa,  its  duration  of  action 
which  is  longer  than  that  a!  many  other 
orally  administered  opioid  analgesics, 
and  because  severe  respiratory 
depression  is  very  unfikeiy-  Because 
abrupf  withdraws!  of  buprenorphine 
produces  only  a  mild  absffnemte 
sv-ndrome  with  a  delayed  onset  and 
because  it  suppresses  heroin  use  in 
hedoa  a<ldi£ts.  and  has  reiaforcina 
effects  so  that  it  m  acceptabie  ta  opioid 
abusers^  bu^reaorptane  is  ovrently 
bemg  drvaiofKd  lor  possiUe  aae  m  tbe 


treatment  a*H)  detoxificatMin  oi  ftetotn 
addicts  by  thr  NHfianal  Instftotr  on  Dng 
Abuse  of  tbe  UiiTted  S(iit<es. 

4.2.6    Recvmaeiuiotiua 

On  the  basis  of  the  available  data 
concerning  its  pharmacological  profile 
dependence,  potential  and  ocutal  abuse 
to  dste.  the  Oirannttee  rated  the 
likeKhood  of  abuse  of  buprenorphine  to 
be  moderate  and  the  therapeutic 
usefulness  to  be  moderate  to  high.  The 
degree  of  the  seriousness  of  the  public 
health  and  social  problems  assouated 
with  the  abuse  of  this  drug  to  date  were 
found  to  be  not  great  in  terms  oi 
numbers  of  individuala  mvoived  and  tbe 
impact  of  t^  abuse  on  their  weU  being. 
There  ie.  haweuer.  a  potential  for 
problems  of  conaidfrafaly  greater 
magmtttde  as.  its  rain&tfciiig  and  oaioid 
withdrawal  suppressant  e0ects  become 
better  known  to  those  wbo  are  already 
abusing  opioids  such  as  heroin.  Tbe 
Committee  fudged  tbat  the  potential  (or 
mace  widespread  misuse  by  tbe 
pareDteral  route  was  serious  enough  to 
constitute  a  pabMc  heaUb  aad  social 
problem  warranting  the  placing  of  the 
substance  un<ter  mtenwfwnai  control. 
The  Committee  was  irtso  of  the  oprmon 
thai  on  the  basis  of  our  current 
understanding  of  its  pharmacology,  the 
distinctions  between  the  partial  mu- 
agonist  buprenorphine  and  such 
prolot^'prc  mu-Bgomsts  as  heroin. 
morphine  and  methadone  warrant  the 
use  of  the  1971  Psychotropic 
Convention.  The  Committee 
recommends  plaang  the  drug  in 
Schedule  HI  of  the  1971  Convemfoo. 

B.  Notificatuja  of  Pemoiitw 

Reference: 

NAR/CL  19/1988 

DND  4U/lf21  WHO/ECDD  25 

The  Secrelary-Gaueral  of  the  United 
Nations  presents  bis  comphmenls  lo  the 
Secretary  of  State  of  the  United  States 
of  ,<£Dehca  and  has  Ibe  honour  to  inforsi 
the  CovemmPDt  that  the  World  Health 
Organixation.  pursuaot  to  article  2. 
paraKraphs  1  and  4.  of  the  Convenlioo 
on  Psycbotropa:  Substances,  bus 
notified  tbe  Sacretary-Ceneral  by  aste 
dated  fane  2,  IflBa  that  is  is  of  the 
opinion  that  2-aBuno-5-phaiyi-^ 
o.xa2t.ilin~4-one  or  2  imino-5-pbenyl-4- 
oxazo^jdiruMM  [bereinaiter  referred  lo  as 
pemoline)  sbould  be  iacladed  a 
Schedule  IV  of  tbal  Canvenlioa. 

In  accordaBca  with  the  provisions  of 
article  2.  parsgrsph  2.  of  the  Convf  ntiun. 
the  SH*crelsry-G«D«c8l  hereby  transmits 
the  text  of  this  aotiftcstioa  as  %nm%  I  to 
the  I 
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The  Director  General  of  the  World 
Health  Organization,  in  connection  with 
this  notification,  has  also  submitted 
advance  excerpts  from  the  report  of  the 
Twenty-fifth  WHO  Expert  Committee  on 
Drug  Dependence  (April  18-23,  1968) 
which  reviewed,  inter  alia,  the 
substance  pemoline.  The  excerpts  from 
Ihflt  report  are  hereby  transmitted  as 
annex  U. 

In  accordance  with  the  provisions  of 
article  2,  paragraph  2.  of  the  Convention 
on  Psychotropic  Substances,  the 
notification  from  the  World  Health 
Organization  will  be  brought  to  the 
attention  of  the  Commission  on  Narcotic 
Drugs  at  its  next  session  in  February 
1989-  Any  action  or  decision  taken  by 
the  Commission  wiih  respect  to  this 
notification,  pursuant  lo  article  2. 
paragraph  5,  of  the  Convention,  will  be 
notified  to  States  Parties  m  due  course. 
Article  Z  paragraph  5.  reads  as  follows: 

The  Commission,  taking  into  account  the 
CO  men  uni  cation  from  the  WoHd  Health 
OraaniMlJon.  whose  assessments  shall  be 
determjnative  as  to  medical  and  sctenUfic 
mailers  and  beann^  m  mmd  the  economic, 
scMnal.  lejtaL  sdroinisirative  and  ciher  factors 
i!  may  conatder  relevant,  may  add  tfae 
substance  to  ScheduJe  I.  U.  Ill  or  !V.  The 
Commission  miiy  seek  further  information 
from  the  World  Health  Organization  or  from 
other  appmpnale  sources. 

Attention  is  drawn  to  the  fact  that  by 
note  NARyCI-6/l9e7  dated  May  13, 1987 
the  United  States  Senrelar>'-Cenera]  had 
already  requested  information  on 
pemoline.  In  view  of  the  notification 
from  WHO,  any  additional  up-dated 
information  on  the  substance  would  be 
useful. 

In  order  to  assist  the  Commission  in 
n.'aching  a  decision,  it  would  moreover 
be  appreciated  if  any  economic,  social, 
legal,  admmistrative  or  other  factors  the 
Government  may  consider  relevant  to 
the  question  of  the  possible  scheduling 
of  pemoline  could  be  communicated  to 
the  Secretary-General,  c/o  the  Division 
of  Narcotic  Drugs.  P  O.  Box  500.  A-1400 
Vienna,  Austria,  by  October  10. 1986 

July  29,  1988. 

Annex  1 

IVote  dated  June  Z  1968  addressed  to  the 
Secretary-General  by  the  Director- 
General  of  tbe  Wor/d  Health 
Organization 

The  Director-General  of  the  World 
Health  Organization  presents  his 
compliments  to  the  Secretary -General  of 
the  United  Nations  and  has  the  honour 
lo  mform  him  that  the  World  Health 
Organization,  in  conformity  with  Article 
2.  paragraphs  1  and  4  of  the  1971 
Convention  on  Psychotropic  Substances, 
has  reviewed  information  pertaining  to 


2-amino-5-phenyl-2-oxazulin-4-one  or  2- 
imino-5-phenyl-4-oxazolidmone  and 
referred  to  as  pemoline. 

Pemohne  meets  the  criteria  of  Article 
2,  paragraph  4  of  the  Convention,  and 
there  is  sufficient  evidence  that  the 
substance  is.  or  is  likely  to  be  abused  so 
as  to  constitute  a  public  health  and 
social  problem  warranting  placing  it 
under  international  control. 

Therefore,  the  World  Health 
Organization  recommends  that  pemoline 
be  added  to  Schedule  [V  of  the 
Convention  on  Psychotropic  Substances. 
1971. 

Annex  11 

Summary  of  the  Recommendations 
arising  out  of  the  25th  Expert  Committee 
on  Drug  Dependence 

The  25lh  ECDD  met  at  headquarters 
between  April  18-23. 198S.  Since  the 
report  of  this  meeting  will  be  published 
in  due  course  of  time  m  T.R.  Series,  this 
paper  gives  details  of  the 
recommendations  made  to  the  Director- 
General  of  WHO. 


5.2    Pemoline 

Pemoline  was  first  reviewed  by  the 
22nd  Expert  Committee  on  Drug 
Dependence.  The  view  of  the  Expert 
Committee  at  that  Ume  was  pemoline 
was  not  liked  to  be  associated  with 
significant  public  health  problems  and 
was  not  recommended  for  control. 
Because  of  recent  report  of  a  significant 
illicit  trafficking  m  Africa.  Europe  and 
South  America,  pemohne  was 
recommended  for  re-evaluation  and  for 
possible  scheduling. 

5.2.1  Substance  identification 

Pemoline  (INN.  CAS  2152-34-3)  exists 
in  two  tautomeric  forms,  2-emino-5- 
phenyl-2-oxezolin-4-one  or  2-imino-&- 
phenyl-4-oxazolidinone.  It  is  also  known 
as  phenoxazole.  phenyUsohydantoin 
and  phenylpseudohydantoin.  There  is 
one  chirai  carbon  m  the  molecule.  Thus. 
two  stereoisomers  and  one  racemate 
exist. 

5.2.2  Similarity  to  already  known 
substances  and  effects  on  the  central 
nervous  system 

Pemoline  has  been  classified 
pharmacologically  as  an  amphetamme- 
hke,  indirect  dopamine  agonist  It 
increases  locomotor  activity  m  a  vanety 
of  animal  species.  In  man.  it  decreases 
appetite  and  produces  central  stimulant 
effects.  It  16  not  similar  to  amphetamine 
with  respect  to  some  neurochemical 
mechanisms  but  its  psychotoxic  effects 
can  resemble  those  of  amphetamine.  In 
large  doses  it  can  produce  motor 


stimulation,  byperactrvity,  dyskinesia. 
seizures,  msomma  and  hallucinations 
and  may  aggravate  or  produce 
psychosis. 

Pemoline  is  metabolized  partially  lo 
less  active  metabolites  whidi  are 
excreted  as  conjugates  in  the  urine.  It  is 
not  readily  soluble  in  water  and  is 
usually  administered  orally  as 
magnesium  pennohne.  In  contrast  lo  the 
more  rapid  onset  of  action  of 
amshelamine,  peak  CNS  actions  do  not 
occur  until  2  to  3  hours  after  oral 
ingestion. 

52.3.    Dependence  Potential 

Pemoline  is  not  self-administered  by 
rhesus  monkeys  and  it  does  not  act  os  a 

reinforcer.  Recent  studies  m  non- 
dependent  human  substance  abusers 
demonstrate  that  the  reinforcing 
properties  of  pemoline  are  quite  hmilcd. 
it  is  typically  not  reinforcing  or 
euphorigenic  at  doses  up  lo  37.5  mg  and 
IS  toxic  and  dysphoric  at  doses  of  150 
mg.  At  doses  of  75  mg  it  produces  miid 
CNS  effects  about  equivalent  to  those  of 
15  mg  of  amphetamine.  Its  euphoric 
effects  at  this  dose  are  significantly  less 
than  those  observed  with  30  mg  of 
amphetamine.  In  contract  to  the  value 
placed  on  IS  mg  of  amphetamine 
subjects  did  not  view  any  dose  of 
pemoline  as  having  any  monetary  va!u^ 
Since  the  drug  is  not  readily  soluble, 
parenteral  abuse  of  pe.^olme  is  not  a 
reasonable  likelihood.  The  dependence 
potential  of  pemoline  in  man  has  net 
been  estabhshed  and  evidence  for  or 
against  it  are  not  convincing. 

5.2.4    Actual  Abuse  and/or  Liability 
(Likelihood  of  Abuse} 

There  are  a  few  isolated  case  reports 
of  dependence  upon  pemolme  m  the 
published  literature.  However,  there 
have  been  reports  of  its  abuse  from  the 
governments  of  Belgium.  Federal 
Republic  of  Germany,  Thailand  and  the 
United  Kingdom  and  a  few  emergency' 
room  mentions  by  DAWN  each  year.  In 
several  psychiatric  hospitals  in 
Argentina,  a  few  cases  of  pemoline 
abuse  and  dependence  have  been  seen 
each  year  over  the  last  few  ytars- 
Pemoline  is  marketed  tihcitly  "on  the 
street"  in  the  Uruled  Kingdom  as 
"speed".  Pemoline  has  been  suspected 
as  some  cases  of  the  drugging  of  athletes 
and  in  doping  race  horses.  Over  the  past 
few  years  there  have  been  reports  of 
illicity  trafficking  in.  and  two  seizures  of 
pemoline. 

In  T985  the  Twenty-second  Export 
Committee  on  Drug  Dependence 
reviewed  pemoline  lo  determme  the 
appropriateness  of  international  control 
At  that  time  the  Committee  concluded 
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that  "while  pemoline  has  been  in  use  in 
many  countries,  the  available  data  do 
not  indicate  that  the  drug  has  been  or  is 
likely  to  be  associated  with  significant 
public  health  problems".  Tlie  Expert 
Committee  felt  that  international  control 
of  pemoline  was  not  necessary. 
However,  since  then  there  has  been  a 
Significant  increase  in  amount  of 
pemoline  shipped  across  national 
borders  and  of  international  illicit 
trafficking  as  judged  by  seizures  by  law 
enforcement  authorities. 

For  example  the  seizures  of  pemoline 
m  the  United  Kingdom  increased  from 
U  (8.064  dosage  units)  m  1985  to  17 
11.818.240  dosage  units)  in  1987.  Seizures 
have  been  reported  in  10  other 
countries,  mciudmg  the  recent  seizures 
m  the  Netherlands  dunng  April  1988  of 
6.750  kg.  This  large  quantity  which 
originated  in  Eastern  Europe  was 
destined  for  Africa  via  Western  Europe. 
Exports  of  pemoline  form  one  European 
country  to  Nigena  increased  from  75 
million  dosage  units  in  1985  to  148 
milhon  in  1986  and  78  million  in  1987. 
There  is  no  apparent  legitimate  medical 
use  of  pemoline  in  Nigeria  and  the 
Ministry  of  Health  of  Nigena  has  not 
authorized  any  importation  of  pemoline. 
The  export  from  another  European 
country  increased  from  7.768  kg  in  1985 
to  9.323  kg  m  1986.  These  exports  were 
shipped  indirectly  to  Africa.  Asia  and 
South  America.  The  method  of  payment 
and  shipment  was  such  as  to  clearly 
indicate  an  intention  to  distribute  the 
drjg  for  non-medical  purposes.  At 
present  there  is  very  little  information 
on  what  happens  to  all  this  pemoline. 
and  estimates  of  public  health  and 
social  problems  must  remain  inferences 
drawn  from  the  quantities  of  drug 
moving  m  international  non-medical 
channels.  Despite  the  inferential  nature 
of  The  basis  for  concern,  the  magnitude 
of  the  mtenational  traffic  is  now  difficult 
to  Ignore. 

5-3-5     Therapeutic  Usefulness 

Pemoline  is  available  for  medical  use 
m  a  number  of  countnes.  Depending  on 
the  country  it  may  be  indicated  in  child 
and  adult  psychiatry  for  attention  deficit 
disorders  as  has  been  tned  in  geriatrics 
for  lethargy  and  depressive  syndromes 
mduced  by  medicines  as  well  as  by 
physical  and  mental  fatigue.  In  some 
countnes,  concerns  about  abuse  and/or 
severe  restrictions  on  availability  of 
other  amphetamme-like  agents  have 
sometimes  resulted  in  a  relative 
increase  in  use  of  pemoline.  The 
Committee  rated  the  therapeutic 
usefulness  of  pemoline  as  low  lo 
moderate. 


5.2.6    Recommendation 

On  the  basis  of  the  available  data 
concerning  its  pharmacological  profile, 
dependence  potential  and  documented 
cases  of  actual  abuse,  the  Committee 
rated  the  dependence  potential  as  low, 
The  apparent  demand  for  the  drug  for 
non-medical  purposes  suggests  that 
more  data  is  required  to  resolve 
discrepancy  between  laboratory  based- 
estimates  of  low  abuse  Uabtlity,  and  the 
higher  abuse  liability  suggested  from  the 
lUicit  traffic  and  case  reports.  Reliable 
evidence  of  actual  extensive  abuse  or 
senous  public  health  problems  related 
to  the  non-medical  use  of  pemoline  was 
not  presented  or  uncovered  by  the 
Committee.  However,  given  the  extent 
of  the  documented  amounts  of  drugs 
mov^ng  m  international  channels 
beyond  any  reasonable  medical  need, 
pubhc  health  and  social  problems  of 
serious  degree  are  assumed  to  be 
developing,  and  are  likely  to  become 
more  evident  if  the  current  levels  of  non- 
medical use  persist.  The  therapeutic 
usefulness  of  the  drag  is  low  to 
moderate.  In  the  light  of  this  assessment, 
the  Committee  recommends  scheduling 
of  the  drug  in  Schedule  IV  of  the  1971 
Convention  on  Psychotropic  Substances. 

ni.  Discussion 

Although  WI^O  has  made  specific 
scheduling  recommendations  for  each  of 
the  drug  substances,  the  CND  is  not 
obliged  to  follow  the  WHO 
recommendations.  Options  available  to 
the  CND  include;  (1 }  Acceptance  of  the 
WHO  recommendations;  (2)  acceptance 
of  the  recommendations  lo  control  but 
control  the  drug  substance  in  a  schedule 
other  than  that  recommended;  or  (3) 
reject  the  recommendations  entirely. 

The  substances  recomjnended  for 
control  under  the  Conventions 
(pemoline  and  buprenorphine)  are 
controlled  under  schedules  IV  and  V. 
respectively,  of  the  CSA.  The  proposed 
intemantional  drug  scheduling  actions, 
if  adopted  by  the  CNT).  will  result  in  no 
greater  degree  of  control  of  these 
substances  than  current  domestic 
controls. 

FDA.  on  behalf  of  the  Secretary  of 
HHS.  invites  interested  persons  to 
submit  comments  on  the  WHO  notice 
concerning  these  two  drug  substances. 
FDA.  in  cooperation  with  the  National 
Institute  on  Drug  Abuse,  will  consider 
the  comments  on  behalf  of  HHS  in 
evaluating  the  WHO  recommendations. 
Then,  pursuant  to  section  811(dJ(2)(B)  of 
the  CSA.  HHS  will  recommend  to  the 
Secretary  of  Stale  what  position  the 
United  Slates  should  take  when  voting 
on  the  recommendations  at  the  CND 
meeting  in  February  1969- 


IV.  Submission  of  Comments  and 
Opportuinity  for  Public  Meeting 

Interested  persons  may,  on  or  before 
October  24. 1988.  submitto  the  Dockets 
Management  Branch  (address  above) 
wntten  comments  regarding  this  nolice, 
FDA  does  not  plan  to  hold  a  public 
meetmg  unless  requested  to  do  so,  If  any 
person  believes  that,  m  addition  to  its 
wntten  comments,  a  public  meetmg 
would  contribute  to  the  development  of 
the  U,S  position  on  any  of  these  two 
substances,  a  request  for  a  public 
meetmg  and  the  reasons  for  such  a 
request  should  be  sent  to  Nicholas  P. 
Reuter.  Office  of  Health  Affairs,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857.  on  or  before 
October  7,  1988.  The  short  time  period 
for  the  submission  of  comments  and 
requests  for  a  public  meeting  is  needed 
lo  assure  that  HHS  may,  in  a  timely 
fashion,  carry  out  the  required  action 
and  be  responsive  to  the  United 
Nations.  Comments  are  to  be  identified 
with  the  docket  number  found  m 
brackets  m  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  am. 
and  4  p.m..  Monday  through  Friday. 

This  notice  contains  information  and 
collection  requirements  that  were 
submitted  for  review  and  approval  to 
the  Director  of  the  Office  of 
Management  and  Budget  (OMB), 

The  requirementi  were  approved  and 
assigned  OMB  control  number  OEnO-^lZZe. 

Dated  September  19. 1S8A. 
John  M.  Taylor. 

Associate  Commissioner  for  Reguhlory 
Affairs. 
[FR  Doc  88-21663  Filed  0-21-68:  &4S  am| 
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Health  Care  Financing  Administration 

(K>A-017-N] 

Medicare  Program:  Meeting  of  the 
Advisory  Committee  on  Home  Health 
Clalmt 

AOENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

ACnOM:  Notice  of  public  meeting. 

SUMMARY:  This  nolice  announces  a 
meeting  of  the  Advisory  Committee  on 
Home  Health  Claims  for  the  purpose  of 
studying  the  reasuns  for  the  mcrease  in 
the  denial  of  claims  fur  home  health 
services  during  1986  and  1987.  the 
ramifications  of  the  increase,  and  the 
need  lo  reform  the  process  involved  in 
these  denials.  The  meeting  will  be  open 
to  the  public. 
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DATE:  The  meetmg  will  be  held  on 
October  13. 1988  from  9.30  a.m.  to  4;30 
p.m..  EDT.  and  on  October  14, 1988  from 
M.OO  a.m.  to  2:00  p.nu  EDT. 
ADDRESS:  The  meeting  will  be  held  in 
the  International  Hotel  at  the  Baltimore- 
Washington  International  Airport. 
Baltimore.  Maryland. 

FOR  FURTHER  INFORMATION,  CONTACT: 
VVilhelra  Pickens,  (301)  966-7-176. 
SUPPlfMENTARY  rNFORMATION: 

Purpose 

On  July  1. 1988.  the  Medicare 
Catastrophic  Coverage  Act  of  1988  (Pub. 
L  100-360)  was  enacted.  SecUon  427  of 
Pub.  L  100-360  established  the  Advisory 
Committee  on  Medicare  Home  Health 
Claims.  Additionally,  section  427 
requires  the  Advisory  Committee  to 
report  by  July  1.  3989  to  the 
Administrator  of  the  Health  Care 
Financing  Admmistration  (HCFA)  and 
to  the  Committees  on  Ways  and  Means 
and  Energy  and  Commerce  of  the  House 
of  Representatives,  and  the  Committee 
on  Finance  of  the  Senate,  its  findings  on 
the  denial  of  claims  for  home  health 
services  in  1986  and  1987.  The  Advisory 
Camxnittee  must  study: 

(1)  The  reasons  for  the  increase  in  the 
denial  of  claims  for  home  health 
services  during  1986  and  1987; 

(2)  The  ramifications  of  that  Increase: 
and 

(3)  The  need  to  reform  the  process 
involved  in  the  denials. 

The  Advisory  Committee  will  address 
fuUy  these  three  specified  duties  before 
it  takes  up  any  other  questions.  I'he 
recommendations  of  the  Advisory 
Committee  are  intended  to  be  used  only 
at  the  option  of  HCFA  and  Congress. 

Agenda 

Agenda  items  for  the  meeting  will 
include  orientation,  mtroduction  of  the 
Advisory  Committee  members,  selection 
of  the  Chair,  presentations  from  experts 
in  the  field  of  home  health  services,  and 
discussions  of  directions  and  issues  to 
be  addressed  at  the  following  meetings. 

Agenda  items  are  8U)ect  to  change  as 
priorities  dictate. 

(Catalog  of  Fedtiral  Domestic  Assislance 
Program  No.  13.774.  M(;dicare — 
Supple  men  lary  Medical  Insurance) 

Dated  Sepiccnber  1. 1968. 
WiUUn  L.  Rober. 

Administrator.  Health  Care  Financing 
Administration 

|FR  Doc  a6-Z1655  Rkd  9-21^88,-  8:45  am) 
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Quarterly  Listing  of  Program 
Issuances 

AOCMCV:  Health  Care  Financing 

Administration  (HCFA).  HHS. 
ACnON:  Genera!  notice. 

SUMMARY:  This  notice  lists  HCFA 
manual  instructions,  interpretative  rules, 
and  statements  of  policy  that  were 
published  during  April.  May.  and  June 
1988  that  relate  to  the  Medicare 
program-  Section  40351c)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1987 
(OBRA  '871  requires  thaf  we  publish  a 
list  of  our  is-suances  in  the  Federal 
Register  every  three  months.  The  notice 
contains  information  for  individuals  and 
organizations  to  determine  the  subiect 
matter  of  publications.  It  also  tells 
where  they  may  review  the  documents 
in  their  entirety  and  how  subscnplions 
can  be  obtained. 

FOfI  FURTHCR  INFOftMATION  CONTACT 
Allen  Savadkin  (For  Issuance 

Information  Only|.  (301)  966-5265 
Matt  Plonski  (For  Regulation 

InformaUon  Only  )  (301 )  966-466Z 
SUPPLEMENTARY  INFOmiATK>N:  The 

Health  Care  Financing  Administration 
(HCFA)  is  responsible  for  admimslenng 
the  Medicare  program,  a  program  which 
pays  for  health  care  and  related  services 
for  33  million  Medicare  beneficianes. 
Administration  of  the  program  involvej 
effective  communications  with  regional 
offices.  State  governments,  various 
providers  of  health  care.  fi6cal 
intermediaries  and  carriers  who  process 
claims  and  pay  bills,  and  others.  To 
effectively  communciate  interpretations 
of  the  various  statutes  on  which  the 
program  is  based,  we  issue  regulations 
under  authonty  granted  the  Secretary 
under  section  1871  of  the  Social  Security 
Act  (the  Act)  and  also  issue  various 
manuals,  memoranda  and  statements 
necessary  lo  administer  the  program 
efficiently. 

Section  4035(c)  of  OBRA'87  added  a 
new  section  187l(c|{l)  to  the  ad  that 
requires  that  we  publish  in  the  Federal 
Register  no  less  frequently  than  every 
three  months  a  list  of  all  Medicare 
manual  instructions,  interpretive  rules, 
statements  of  polic>'.  and  guidelmes  of 
general  applicability  We  published  the 
first  listinp  June  9. 1988.  (53  FR  21730) 
and  included  in  that  listing  materials 
issued  since  December  22.  1987.  the 
effective  date  of  OBRA  "87  Although 
regulations  pubhalitrd  lii  accordance 
with  section  ia7l(a)  of  the  Act  are  nol 
subject  to  the  publication  requirement  of 
section  1871(cj,  for  the  sake  of 
completeness  of  the  listing  of 
operational  and  policy  statements  we 


are  mcluding  regulations  (proposed  and 
final)  published. 

This  continuation  notice  lists  the 
manual  instruction  and  program 
memoranda  and  regulations  published 
dunng  Apnl,  May  and  June  1968.  In  this 
Ustmg  of  recently  published  items  wp  do 
not  specifically  identify  interpretive  and 
substantive  rules.  It  is  our  policy  that  al) 
substantive  rules  are  mcluded  in 
regulations. 

A.  How  To  Use  the  Listing 

This  notice  is  organized  so  that  a 
reader  may  review  the  subjects  of  all 
additional  manual  issuances, 
memoranda,  or  regulations  published 
dunng  this  timeframe  to  determme 
whether  any  are  of  particular  interest. 
To  minimize  repetition,  we  expect  it  to 
be  read  in  concert  with  previously 
published  notices.  Most  notably,  those 
unfamihar  with  a  description  of  our 
manuals  may  wish  to  review  Table  1  of 
thepriornoiice  153  FR  21731  lo  21732) 
and  those  seeking  mformation  on  the 
location  of  regional  depository  hbraries 
may  wish  to  review  Table  IV  (53  FR 
21376  to  21377).  We  have  divided  this 
current  listing  into  three  tables. 

Table  I  gives  a  brief  descnption  of 
each  of  the  additional  manuals  and 
memoranda  that  HCFA  published  dunng 
this  timeframe.  Our  manuals  and 
memoranda  are  organii^ed  according  lo 
the  user  of  the  matenals.  e.g..  Hospital 
Manual.  Skilled  Nursing  Facility 
Manual.  Intermediary  Manual.  The 
summaries  in  Table  I  allow  the  reader  to 
determine  whether  routine  issuances  are 
of  interest.  As  discussed  below,  It  is 
possible  for  members  of  the  public  or 
organizations  to  subscribe  to  our 
manuals  and  routinely  receive  all 
issuances.  Paragraph  B  of  this 
Supplementary  Information  mcludes 
information  necessary  to  enter  a 
subscription. 

Table  II  lists,  for  each  of  the 
appropriate  m.anuals.  a  transmittal 
number  unique  to  that  instruction  and  a 
bnef  statement  of  the  subject  matter 
included.  The  subject  matter  in  a 
transmittal  may  consist  of  a  single 
instruction  ur  many.  Holders  of  HCFA 
manuals  substitute  or  add  pages 
accompanied  by  the  transmittal  to 
existing  manuals  to  bring  other 
materials  already  in  the  manual  up  to 
dale.  While  Table  U  hsts  the  sub|ect 
matter  of  the  tTdnsmmal.  often  it  is 
necessary  to  use  information  m  a 
transmittal  in  conjunction  with 
information  currently  in  the  manuals. 
Therefore,  subjects  hsted  m  Table  II 
may  not  be  dealt  with  exhaustively.  This 
table  also  includes  program  memoranda, 
program  information  letters,  and 
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technical  information  letters.  These 
memoranda  and  letters  are  not  avatlabi 
in  the  subscnption  series. 

Table  HI  hsts  all  Medicare  regulations 
and  general  notices  published  in  the 
Federal  Register  dunng  this  penod.  For 
each  item  we  list  the  date  published,  the 
title  of  the  regulation,  and  the  Parts  of 
the  Code  of  Federal  Regulations  [CFR| 
which  have  changes. 

B.  How  to  Obtain  Listed  Material 

•  Manuals 

An  individual  or  organization 
interested  in  routinely  receiving  any 
manual  and  revisions  to  it  may  purchase 
a  subecnption  to  that  manual.  Those 
wishing  to  subscribe  should  contact 
either  the  Government  Printing  Office 
(GPO)  or  the  National  Technical 
Information  Service  (NTIS)  at  the 
following  addresses:  Superintendent  of 
Documents,  Government  Printing  Office. 
Washington,  DC  20402.  Telephone  (202) 
7a3-323d;  National  Technical 
Information  Service,  Department  of 
Commerce.  562S  Port  Royal  Road, 
Springfield.  VA,  22161.  Telephone  (703) 
487-4630. 

In  addition,  individual  transmittals 
listed  in  this  notice  can  be  purchased 
from  NTIS.  Interested  parties  should 
identify  the  transmittalfs)  they  want  and 
contact  NTIS.  GPO  or  NTIS  will  give 
complete  details  on  how  to  obtain  a 
subscription. 

•  Regulations  and  Notices 

Regulations  and  notices  are  published 
in  the  daily  Federal  Register.  Interested 
individuals  may  purchase  individual 
copies  or  may  subscribe  to  the  Federal 
Register  by  contacting  the  Government 
Printing  Office  at  the  following  address: 
Superintendent  of  Documents. 
Government  Printing  Office. 
Washington.  DC  20402.  Telephone  [202] 
783-^238.  When  ordering  individual 
copies,  it  is  necessary  to  cite  either  the 
date  of  publication  or  the  volume 
number  and  page  number. 

C  How  To  Review  listed  Material 

Individuals  or  organizations  that  do 
not  wish  to  purchase  subscriptions  may 
review  identified  items  at  a  local 
Federal  Depository  Library  (FDL).  Under 
the  Federal  Depository  Library  Program. 
government  publications  are  sent  to 
approximately  1400  designated  libraries 
throughout  the  Untied  States.  Interested 
parties  may  examine  the  documents  at 
any  one  of  the  Federal  Depository 
Libraries.  Some  may  have  arrangements 
to  transfer  material  to  a  local  hbrary  not 
designated  as  an  FDL  To  locate  the 


nearest  FDL  individuals  should  contact 

any  library 

In  addition,  individuals  may  contact 
regional  depository  libranes.  which 
receive  and  retain  at  least  one  copy  of 
nearly  every  Federal  Covemmsnt 
publication,  either  in  printed  or 
microfilm  form,  for  use  by  the  general 
public.  These  libraries  provide  reference 
services  and  interlibrary  loans; 
however,  they  are  not  sales  outlets. 
Individuals  may  obtain  information 
about  the  location  of  the  closest  regional 
depository  library  from  any  library. 

D.  General  Information 

It  is  possible  that  an  interested  party 
may  have  a  specific  information  need 
and  not  be  able  to  determine  from  the 
listed  information  whether  the  issuance 
Of  regulation  would  fulfill  that  need.  We 
are  providing  information  contact 
persons  to  answer  general  questions 
concerning  these  items.  Individuals  are 
expected  to  procure  copies  either  locally 
or  as  noted  under  section  B. 

Questions  concerning  items  in  Tables 
I  or  II,  may  be  addressed  to  Allen 
Savadkin,  Office  of  Issuances,  Health 
Care  Financmg  Administration.  Room 
668  East  High  Rise.  6325  Security  Blvd., 
Baltimore.  MD  21207;  Telephone  (301) 
966-5265.  Please  do  not  use  this  contact 
to  request  copies  of  the  listed  items. 

Questions  concerning  the  regulations 
in  Table  in  may  be  addressed  to  Matt 
Plonski.  Regulations  Staff.  Health  Care 
Financing  Administration.  Room  132 
East  High  Rise.  6325  Security  Blvd.. 
Baltimore.  MD  21207,  Telephone  (301) 
966-4662. 

Table  I — Description  of  Manuals  and 
Memoranda 

An  extensive  descriptive  listing  of 
manuals  and  memoranda  was 
previously  pubhshed  at  53  FR  21731.  A 
transmittal  was  issued  dunng  the  April- 
June  quarter  for  the  following  manual 
not  previously  described. 

State  Buy-In  Manual  on  Supplementary 
Medical  Insurance  Enrollment  (HCFA- 
Pub.  24) 

The  State  Buy-In  Manual  contains 
instructions  States  must  follow  for 
enrollment  and  payment  of  premiums  on 
behalf  of  Medicare  beneficiaries.  These 
beneficiaries  are  eligible  under  the 
Supplemental  Security  Income  or 
Medicaid  programs  to  receive  State 
assistance  in  meeting  their  Medicare 
insurance  premiums. 


Table  ii  —Medicare  Manual 
Instructions,  April  June  1988 


Trans.  Na        Manual/Sut)|«ct/Putillcat»on  f4umtw 


twwiiwtoy  UarnMl.  Rvt  2— AuAs,  Roimburwment 
Program  AOninMraiBon  (HCFA-Pub  13-2) 


0  Assessment  o'  Bene*il  Savings  At- 
tntxjtabte  tc  Me(j'cai  Oaview  Activi- 
ties 

o  Apoend'i  6  An  Appfoac^  10  Corv- 
tinge«Tcy  Planning 

0  Maximyn  Pav"»©ni  Per  Visn  for  in- 
OepenOeni  Rjfai  H©aim  Ctin»c». 

0  Prov'Oee'^  Involved  m  Banknjptcr 
Procoodings 

Chair>  ProvKjer  Bankruptcy 
Ret&nior       0'       DocuT^enls       una 
Reccos  ss  Evidence  r.  Lrtigatwr 


Inieanedury  Manual.  Pan  3— Oaims  Process 
(HCFA-Pub,  13-31 


1388.. 
1388.. 


o  Fee  Schedules 
Adpjsted  Foe  Scftoduia- 
CoorO'nalion  wrffi  Camen. 
Chnica)  [>agr*ostic  Labofatory  Serv- 
ces  Siibtect  to  Fee  Scnedirie 
PacKing   and    Mailing    at    l^agneUc 
Tape 

NOtl'ication  of  Inierfnediary  Address 
and/ or  Corporate  Name  Change 

0  iotorTnediar>        Sysiema       Testing 
Projoci  (ISTP) 
Consisleocy  £dii  ''^Qstir^ 

0  ProvKJer  Liar>itr, 

Medicare  Paid  tne  ProvvJer  (or  No"- 
COve«ed  Services,  and  the  Provider 
ShooW  Have  Kr>o*»n  That  the  Serv- 
ices lA/ere  NorKov«red 
Overpayrrtents  Whicf>  Ros4jJt«KJ 
From  Mismlormation  F'dt"  an  OMi- 
oai  Source  Concerning  r*^  Medi- 
care Law  or  Regulations 

O  Claims  Processing  TirT>oiiness 

0  Reduction  rn  ReimOursenieni  Due 
to  Pub  L  99-177  Pub  L  !00-1l9, 
and  Pub   L    'C>0-?G3 

o  Medicare  as  Secorwlanr  Payer  lor 
DisatMd  iryjivMuais 

o  Reprtnt  lo  Correct  PaginatKin 

o  Dentists 

Inpatient     Services     m     Conr>ect»on 
W'tb  Dental  Services 
Dental  Services  Exduston. 
Certification  for  Mosprtat  Adrnrss^ons 
for  Dental  Procedures 
A()(AcaDii>rv  o^  Wanrer  of  Liability  io 
tenia  Or  Services  f^jrnished  t)v  P'O- 
<nders    0*    Services    PayatWe    Under 
Part  A. 

0  ttems  and  Services  W^K.^'  a  Non- 
Feder&i  ProvKjer  Fumisfw^  Pursuant 
to  an  Autboruation  Issued  by  a 
Federal  Agency 

Ettect  of  VA  Payrr>enls  on  Med*care 
Oeductibta  and  Utilization 

o  Billing  ProceAjres  Wi>ere  Medicare 
Benefits  Are  Secondary  to  Employer 
Group  Mealtn  Plans  When  indnnd- 
uals  Are  Enmted  lo  Benefits  Soteiy 
on  tne  Basis  of  ESRO 

o  PsycfuBtnc  Service  Limitation 

0  Oala  Furnished  <n  tne  Part  6  Query 
EifnanatKjn  of  Pan  B  Tranet  Codes 

o  Conditional  Payments  When  Ued^ 
care  is  Secoridary  for  an  ESRO 
Beneftaary 

o  implementaDon  of  0mr«bu8  Budget 
Recoryaliation  Act  of  I9a7  (Pub  L 
100-203) 
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tions, April-June  1988— Continued 


Table  ii.— Meocare  Manual  instruc- 
tions, April^une  1988— Continued 


Manual /Sublect/^Pubiication  NuniMr 


0  impier^e^lation  of  Omnibus  Budgal 
ReconaMlJon  Act  of  1987  (Pub.  L 

tOO-203) 


CwTiars  Marnial,  Part  2— Program  Administration 
IHCFA-Pub.  14-2) 


103 

104. — . 

Processing  Operaitons 
0  Appendo.  B    An  Approacti  to  COfl- 

uni^ncy  Planning 
0  FuncTionai     Surxiaras    'or    Oain» 

processing  Operations 

tiois  Otrier  Considerations. 

Cvriers  Manual.  Part  3— Claims  Process  (HCFA- 
Pub.  14-3) 


o  United  Mme  workers  of  America 
(UMWA) 

Other  Procedu'es 
OetinitKXis 

ServK:es  Reimbursable  Under  Liabil- 
ity insufar»c6 

General  E"ecl  of  Oat>ility  tnsuranca 
on  Med'care  Payments- 
E*lect  of  Payment  by  LiaWtty  Inauf- 
er  or-  EJoductibies 
0  Cuslomafy  Charge  Screens  tor  New 
PhySKiiar^  and  Suppliers 
Changes   m   Compensation   Agree- 
ments 

Customary  Charges  *or  Physiaans" 
Services  m  Outpatieni  Senngs— 
Combined  Billing  Previoi-sfy  Used 
Customary  Cr»rges  'or  PlyStcian 
Services  in  Outpatient  Setftngt— 
unditterentkaied  C^^'ges  B^ied  to 
Patients 

o  BMAO  II    File  Renarie^   "The  Pre- 
vailing Charge  Pnctog  File" 
BMAD  Repo^ng  o*  Phywcians  As- 
sistants (PA) 

6  MAD    Reporting   ot   OccupaiiQnal 
Therapist  SenA»s. 
Procedure  File  (BMAD  ij  Field  il'20 
(Services  Assigned^ 
ProvKJer      and      Beneticao'      Fitee 
(BMAD  ill  and  IV] 

lnt»    Field    Veftficatx>n    of    BMAO 
r4es 
BMAD  and  Mod't-ers 

o  Determining  Reasonable  Cha^ges 
for  Anesffiesia  Services 
Determintng  Reasonable  Ctia'ges 
for  Medically  Directed  Anesthesia 
Sennces  Furmsrwd  On  or  Alter  Apnl 
1,  id&8 

0  Sut>minai  o'  Overpaymeri!  Data  to 
Ptiysioan'  Supplier  Overpayment 
Reporting  System  iPSOfl) 

o  Physican  or  Supplier  Pat»enl  tdeott* 
ficaton  irrformation 
Laboratory 
AnesrhesKslogy  Servj^es 

0  indireci  Payment  Procedure, 
Organaations  That  Quait^y  to  Re- 
cede SMI  Payment  on  Parf  Bids. 
Monrtonng  the  MaKimum  Allowable 
Actual  Charge  iMAAC), 
MAAC.  MAAC-C  and  MAAG-A  Vio- 
iaoons 

0  Physician  Liability 

The  Physician  B  I'ed  For  items  Ot 
Services  Which  He  Sfould  Have 
Knowr.  Were  No;  Covered- 


Manual^'SutJject/F^licaOon  Number 


1254 

1255 


Overpayments       WhK:h      Resulted 
From  Mismformatfon  From  an  Ottv 
oal    Source    Concemtftg    the    Mec>- 
can>  Law  or  RegutatKyis 
0  Medicare  as   Secorx^ary   Payer  *of 

Disabled  individuals 
o  Claim  review 
Review  of  Relevant  mlwmalKJO. 
Checking       C^arrter       Record*      lOf 
Status 

General  irtormaliori  About  Comrnu- 
mcaiions  Between  Cramers  and 
HCFA 
o  Oetemming  rt  a  New  Phyjcian  P'o- 
VKJed  Service  to  a  Meat^^  Manpowef 
Shortage  Area  (hmSA) 
Usl  ot  HMSA- 

CaKuialmg  the  Appropnste  Cu&lom- 
ary  Charge 

New  Physician  Billing  fw   Services 
Performed  m  a  HMSA 
0  EcorxKTKC    index    Data    'or    Phvs*- 
Cians    Sennces   and   Maximum   Al- 
lowances   for    Renal    Transpiama- 
ttons 
o  Lisi  of  CmereC  Ambulator^  Sy^g-cal 
Center  P-ocedures 
Exceptions    to    Ann,uai    Deoucfbie 
and  Coirtsorance 
Paymem  for  Physicians  Services 
o  IrxJirect  Payment  P'ocedu'e 
o  PreparBtion  of  Payment  Reco"?s  'or 
Bills  Prepared  for  Certain  Seniles. 
Ambulatory  Surgcai  Centers  lASCs) 
or  Hoap«tai  Outpat>eni  Departrrwnts- 
o  Postpaymenl       Process       Require- 
ments 

Ptiysician  Supplier  Action  Fiie  and 
the  MR  Annual  Repoa 
Additior\ai  Review  Requiremeots 
MR  Savings  Credit  to*  Sanctions 
and  Ovu  Monetary  Perialty  Cases. 
Deveiopmem  of  Pfepayrnent 
Screens 

HCFA  Mandated  Prepayment 
Screens  and  Parameters 
Quarterly  C:amer  MR  Report 
„  D  Outpatient  Psychiatnc  Servces  Lim- 
itation— Expenses  incurred  'oi  P^iy- 
SKsans'  Services  and  Comprehen- 
srve  OuTpabeni  RehabililatKsn 
(CC^F)  Services 

CXitpalient  Psychiatnc  SenM^es  Umk 
lation  Computation 
Applicability  ot  tfw  Limitation. 
O  Who  Can  Btii  and  Receive  Payment 
for  Clinical  Laboratory  Tests 
Physicians     Biiiings    tor    Diagnostjc 
Tests 

CaiculaTion      of      Fee      Schedute 
Amounts 

Adiuslod  Fee  Schedule 
National  Ljmitation  Amounl. 
0  Conditional  Payments  When  Med^ 
care    is    Secoixlary    1-3'    an    ESRD 
Benetciary 


Table  11.— Medicare  Manual  Instruc- 
tions. April-June  1988 — Continued 


Trans  Na        Manual/Subject' PutKation  Nurrit>e' 


Program  Memorandum,  intermediaries  {HCFA-Pub. 
60A) 


A-S»-5. 

0  Outpelient  Code  Edhor  (OCE)  and 

ASCPncw, 

*-sa-6 

0  E/TO^  in  tne  I9ee  MCPCS  Update 

Tape 

A-e8-7 _ 

0  Imptementation  ot  fiev^seO  HCFA- 

485 '486,  487  Fofms. 

A.a8-6. 

0  Cfianges  m  IC0-9-CM  C-oomg  Ef- 

fective May  1,  1988. 

A-«e-9...- 

A-W-tO.. 


0  Eipanoed    EMC     PRO    Adiuit-^ent 

Records 
0  Lener  to  Part>cipaung  Hosptais  on 

EstaWisriing  a  SmoKe-Free  E">  ■!?»,- 

r-^ent  ir  MeckcareMedK^'d  Ps'^jg- 

petng  Hosortats 
o  P'Obiems     m     identttytng     Mosp'tal 

Outpatient  Su'ge^  Claire*  Reou'^ng 

hCPCS  Coding 
0  Impact    of    Provtsior^    of    Section 

4012ia)  of  OBRA  of  1987  invc-vng 

TEFRA  R«h  MMOs^CMPs 


Program  l^temorarxJum  Gamers  (HCFA-Pub,  60B) 


B-6&-«~ 


o  Implementation  of  Section  4C53  of 
OBRA  1967  (Eiiminaton  ol  15:5 
Floor  for  Physxaan  Pre-,  a,"  n-g 
Charges! 

o  implementation  ot  Sections  ^O^S 
ianeslhesia  servicei  and  4CSi  (p^,r- 
chased  services  i 

0  Counting  Phys»cians-  Ltmt:ed  li- 
cense Practitioners  and  Siipp-t-s 
Who  Have  Elected  tc  Patapa'e  - 
ttie  Medicare  Program  Ei*K'...e 
Apnl  1,  1968 

0  Telepfxxw  D^ectory  Listings  of  d.-- 
ner  Phone  NumOefS  for  Qere^  zn,  y 
Use  m  Obla*nmG  Medicare  l'-'o"'w- 
tion 

0  ImpJementatior  c'  OBRA  6^  P'O.i- 
SKjns  on  Durable  Medical  Eq^p- 
ment  (DME) 


Regionai  Office  Manual.  Medicare  (HCFA-Pub  23-21 


0  The  Contractor  Performance   Eval- 
uation Program  (CPEP) 
CPEP  Rewew  Completion  Daic-s 
Soonng  Methodology 
CPEP  Review  R^wrt 

Recording     and     fi  epoting     C^'LP 
Scores 

Reporting  Scopes 
Cior-ecove  Action  Plan  iCAP). 


Regional  Ottice  t^nuai  (Standards  and 
CerOfication)  (HCFA-Pub  23-4) 


o  Organ    Procurement    Organizations 
(OPOsI 

Organ     Procurement    OrgancatiOiis 
Appiicatxxi  Process 
Organ    Procurement    OgancavDns 
Designation  Reouirement 


Regional  Office  Manual  (Peer  Review  Organiza'ion 
Manual)  (HCFA-Pub  19) 


0  Slfltutory   and    Regulatory    Require- 
ments 

Reouest  tor  Reconsideratici- 

PflO  Recon.sioerat)ons 

Reconsideration  Process. 

Appeals, 
o  Request  »or  Meanng  of  PRO  Denial 

Determ<r«tion 

Piepanng      the       Ackf>owieogment 

Letter 

Assembling  the  Heanng  Clatm  f  ite 

Prepanng  Case  Review 

Routmg  the   Heanng  Oaim  Fiig   to 

theOHA. 

Refxxlirtg  Requrements 
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Table  II.— Medicare  Manual  Instruc- 
tions. April^une  1988 — Continued 


Table  II  —Medicare  Manual  instruc- 
tions. April -June  1988— Continued 


Trans,  NO-    '    Manual/Subject/Pubfication  Number     ,      Trans-  No         Manual/SotJject/PuWcatKXi  Number    I      Trans.  No.        Manual /Subted/Pubticaiion  Number 


Hospital  Manual  (HCf  A-Pub-  10) 


536 
537... 

536  . 

539. 

5A0 


o  Fee  Sct>d(lule$. 
Adiusied  fee  Scf>eduM 
Coordtnabon  With  imermed'anes. 
Clinical  Diagrx^stic  Laboratory  Serv- 
ces  Subtect  lo  Fee  Schedule 

0  Review  ProtocoJ  for  Medtcare  Sec- 
orxlarv  Mosprtal  Review 

0  NoOce  to  3ef>eficiary  o'  PRO 
Review  of  Need  lor  Continued  Care. 

0  Heart  Transplants 

0  Claims  Process<r>g  T[|T>eliness 

0  Reduction  m  Reuriburaement  Due 
10  Pub  L  99-177  Pub  L  vx-n9. 
and  Pub  L  10O-2C3 

0  DefinrtKJns- 
General  Effect  o*  Labiirty  insurance 
on  Medicare  Payments 
Eftect  ot  Payment  by  Uabitity  insur- 
er  on    Deductibles   and   Utjltzatioa 
Provider  Billing  RtgHs  and  Resporv 


'      Provider  Actions 
a2  0  Billing  Procedures 

SuOmtttHig  Inpatienl  Bills  in  No-Pay- 
ment Srtualxxis. 
43     .  jo  Bill  Preparation  for  Cost  ReimburBe- 

meni  Hosprtaia  W^e^B  Medicare 
Benefits  are  Secondary  lo  Employer 
Group  HealtTi  Plans  When  trxSvid* 
I  uals  are  Entifled  to  Ber>efits  Soiety 
or  the  Basis  oi  ESRD 
((-66-2  0  ConditionaJ  Payments  W^en   Medi- 

care   13    Secondary   for   an    ESRD 
Benefiaary 
i*-38-3  0  ImpiementatJon  of  Omnibus  Budget 

I      RoconaliatJon  Act  of  1987  (Pub.  L 
I       100-203) 

Cnnstan  ScterKe  Sanatonum.  Hospital  Manual 
Supp*on>ent  (HCFA-Pub-  32) 


19 

20 


207- 
208 


0  Claims  Procesairig  Tirr>eliness. 

0  BiH  PreparatiGn  for  Cost  Romburse- 
mer>1  Hospitals  Where  Medicare 
Benefris  are  Secor>dary  lo  Emplover 
Group  Hearth  Plans  When  indrvyj- 
uals  are  Entided  O)  Benefits  Sot^iy 
on  the  Basa  of  ESRD 
Home  Health  Agency  Manual 
(HCFA-Pub    m. 

0  Claims  Processir^g  Timetiness 

0  Reduction  tn  Reimbursemeni  Due 
!0  Pub.  L  99-177,  Pub  L  103-119. 
and  Pub-  L  ' 00-203 

0  Medicare  Ber^fits  are  Secondary  to 
Emptovef  Group  Health  Plans  When 
Individuals  are  Entitted  to  Benefits 
Solely  on  the  Bas-s  of  ESRD 


265- 
266.., 


25 

26 

27 _ 

28 

iM-ee-i 


0  Corxliiional  Payments  When  Medi- 
care IS  Secondary  for  an  ESRO 
Ber>efictary 

Skiliad     Nursing     Facibty     Manual 
(HCFAPub    121 

o  Ctaima  Processing  Timeliness. 

0  Reduction  m  Retmburserr^enl  Due 
10  Pub  L  99-177  Put  i_  100-119. 
and  Pub  L   100-203 

0  Bill  Preparaiion  Wht^e  Medicare 
Benefits  are  Secorxiary  lo  Employer 
Group  Health  Plar«  w^en  indtvtd- 
uais  are  Entitled  to  Benef.ts  Sole^ 
on  0>e  Bas«  of  ESRD 

0  Coodrtiorwt  Payments  When  Medi- 
care  m  Secorvlary  tor  an  ESRD 
Ber^fictary 

Rural  Health  Chmc  Mar>ual  (HCFA- 
Pub  27) 

0  Maximum  Payment  Per  V^^srt  'or  trv 
dependent  Rural  Health  Climes 

0  Reduction  m  Reimburserrwnt  Doe 
to  Pub  L  99-177  Pub  100-119. 
and  Pub  L  100-203 

0  Claims  Processing  Ttmeliness- 

O  BUI  Preparatxan  Where  Medicare 
Berwfrts  ve  Secondery  to  Employer 
Group  Hearth  Plans  Wher  indr/Kj- 
uais  are  EntitJed  lo  Bene^ls  Solely 
on  me  Basis  o*  ESRD 

0  Condmonal  Payments  When  Medi- 
care IS  SecorxJary  for  an  ESRD 
Beneficiary 


Rer^al  Dialysis  Facility  Marxjai  (Norv-Hospital 
Operated)  (HCFA-Pub.  29) 


32 o  OaifTis  Processing  Timeiinesa. 

33 0  Reduction   m   Heimtxirsement   Due 

to  Pub  L  99-177  Put]  L  100-119, 
and  Pub  L  100-203 
Bill  Preparation  Where  MedicafB  Ben- 
efris Are  Secorxaary  to  Employer 
Group  Health  Plans  When  Intfivid- 
uals  Are  Entitled  to  Bene^ts  Solely 
on  the  Bas«  of  ESRD 

,  Corx]ttKX\at  Payments  w^en  Medicare 

m  Secondary  for  an  ESRD  Benefka- 

I     wy 

Hospice  Manual  (HCFA  Pub  2i) 


I  o  Claims  Processing  TirT»e*ir>ess- 


Ouipatient  Physical  Therapy  and  Comprehensive 
Outpatient  Rehabditaiion  Faality  Manual  (HCFA- 
Pub.  9) 


I  0  Qaims  Processirtg  Timeliness 


0  Reduction  in  Reimbursement  Due 
lo  Pub  L  99-177  Pub  L  1OT-119. 
and  Puts  L  1 00-203 

o  Claims  Processing  Timeliness 

Medicare  Benefits  are  Secondary  to 
Employer  Group  HeaW^  Plans  When 
ir>dfvidual«  are  Enttled  to  Benefits 
Solety  or.  the  Basis  o*  E5RD 

Corxlitionai  Payments  W^en  Medicare 
m  Secondary  for  an  ESRD  Benefici' 
a/y 


Coverage  lasues  Manual  IHCFA-Pub.  6) 


24 — „ o  ExtracofTXxeal  Photophorese. 


0  Heart  Transplants 

0  Supplies  Used  in  ine  Delivery  o' 
Transctrtar^eous  Eiectnca^'  Nerve 
Stimuiaiion  (TENSl  and  Neuromus- 
cular tioctncai  Stimulation  iNMESl 
Health  MainienarKe  Organization'' 
Compecttve  Medical  Plan  Manual 
(HCFA  Pub    751 

0  Bill  Proceasmg  Procedures 
Inpatient  Bill  Processing 


Stale  Buy4n  Manual  on  Suppiemenlarv  Medical 
Insurance  Enrollmont  (HCFA-Pub  2-1). 


0  Ctvirt  2.   Buynn  (Coverage  Groups 
Atter  December  1973- 
Deemed  Cash  Peapients  ('or  State 
Buy-tn  C'urposes  On'yl 
Termination  arxl  Withdrawal  of  SMI 
After  B'jy-<r  Ends 
The  Pb'^-  B  Premium 
Slate  initialed  Accretion  o(  SSi  Re- 
cipients m  Auto-Accrete  States 
Stale  initiated  DeietKjn  ol  SSI  Re- 
cipien'.s  m  Auto-Accreie  S:aies. 
Erroneous  PW  Accretjon 
Maii>r>g  and  Shipping  Procedures  for 
Slates 

Buy-*n  Transaction  Codes 
State  Initiated  Change  Record 
HCFA       Initiated      Claim      Numb«^ 
Change 

Reoi»est    tor    Resolution    o'    Buy-in 
Problem  Ceases  By  MerT>orandunv 
Ceases  mwoMng  {Duplicate  Briiing 
T^ile    of    Beneficiary    identrfication 
Cooes  for  Medicare  Oualfied  Gov- 
errwTi«nt  Employees 
Railroad  Board  Claims  Numbers, 
US   Treasury  Financial  Commur»ca- 
borw  System  (TFCS)  Procedures. 
Compormntt  Which  Adm-ntsler  itie 
Buy-in  Program, 


Table  hi.— Regulations  and  Notices  Pubusheo  April-June,  1988 


Publication  date/ Cite 


CFRpart 


Regulation  tiO* 


04/07'98(53FR  ii504>. 

04/12/88  l53  FR  12010). 
04/12/68  (53  FR  12016) 


i/Medfcaid  Progranc  A*  Safaty  Standards  lor  Hospitals,  Skilled 

Nuning  Fadttaa,  Hoapioat,  Monaadtate  Care  Faoiities  arxi  Ambulatory 

Surgical  Cenian. 
MotfcafO/Metfcaid  Programs,  Ravisnns  m  Reporting.  Recordkeep»ng.  artd 

Ot^Br  Requirements 
UadkWB  Program;  Changes  to  the  Return  on  Equity  Capital  Provisions  lor 

Outpatient  Hospital  Services. 
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Table  III.— Regulations  and  Notices  Pubushed  April-June,  1988 — Continued 


Publication  date /Cite 

CFRpart 

flegulatior  trtle 

05/06/68  (53  FR  16267; 

431,  43S.  440.  442.  483 — 

405  442.  466 - 

information  Recjuirennents  Contained  m  hCFA  Regulations  (Conecvoi-- 

published  06  ■OS  ■68) 

Mentally  Retarded 
Medicare  ■■  Medicaid  Program;  Long  Term  Caro  Survey 

05/04/88 

os/27/gs 
oe/oi/BS 

OS/09/Be 
08/13/86 
06/15/88 
06/16/88 


(53  FR  15SS7)... 
(53  FB  18498)... 
(53  FR  19950)-. 
(53  FR  21696)... 
(53  FR  22028)... 
(53  FR  22335)... 
(53  FR  22508).. 


06/18/88  (53  FR  22513)... 
06/27/68  (53  FR  24103)... 


43S. 


412.  413 

435,440.441- 

417 

412 


406.411,4 
406,482.- 


405,469.1001,1003... 


Medicaid  Program.  E!ig**ly  o(  Ojatilwd  Severely  impaired  lrx*viduafs 

WX!  Wor* 
Medicare  Program,  Ctiaiges  ic  tne  Inoatiem  Hosprtal  Prospective  Payment 

System  arw  Fiscal  Year  1989  Pares 
Medicaid  Program,  Morr»e  ano  Commur>n>  Based  Serv,ces  ana  Respnatory 

Care  for  ventilator  Dependent  Individuats 
Medicare   Program,    Heattti   Maintenance   Organizatiori   and  Competitive 

Medical  Plans  Coordinated  Open  Enrollment 
Medicare  Program   Ertecfs  o'  Appeals  oti  the  Hospilal  Specific  Portion  ot 

the  Prospecfve  Payment  Pate 
Medicare  as  a  Secondary  ^a.er  and  Medicare  Reccver>  Against  T^.d 

Parties 
Medicare  Medicaid  Programs   Revisions  !c  Conditions  o'  Particioat«?r.  i^r 

Hospitals  and   Conditons   'or  Coverage  ot  Services  ot   independent 

LaDorator«s  and  Conooons  *or  Coverge  or  Suppliers  or  End  Stage 

Pena  Disease  Services 
Medicare  Program    Participation  ir  CHAMPuS  and  CHAMPVA  rHoapirai 

Admissions  ror  vetemas,  Discriaige  Rigriis  f^tice  an-z  Hospital  Respcn- 

sitnlity  10'  Emergency  Care 
Medicaid  Piogram  Coverage  oi  Persor^.  CAie  Services 


04/01/86  (53  FR  10565)... 


04/05/88  (53 

04/12/88  (53 

04/15/66  (53 

04/15/68  (53 

04/18/88  (53 
04/20/88  (53 

05/10/88  (53 

05/17/68  (53 

05/26/88  (S3 


FR  11134).. 
FR  12307)- 
FR  12841)- 
FR  12641)- 


FR  12681).. 
FR  12945)... 

FR  18550)... 

FR  17507)- 

FR  1B986)- 


06/01 /68  (53  FR  20023)- 
06/09/68  (53  FR  21730).. 


I  Medicare  Program:  Peer  Revrew  Ogamraflon  (ikintracls:  Soiicilation  ot 
I      Statements  ot   interest  t'om   In-State   0rgani2al«y,s   (Cor'ects   notce 

piiblisned  03  it  'Sei 
„  Medicare  Program,  Fiscal  Year  1968  LegislaL-ve  Cnanges  to  trie  lnpat.ent 
I      Hospital  Prospectrve  Payment  System 

,  Medicare  Program,  Discontinuation  ol  Preva»rig  Oiarge  DiHerentiais  tor 
I      Specialists 

.  Medicare  Program  Miscellaneous  Ctianges  Affecting  Pavrnent  lor  inpa-  .^m 

I      Hospital   Service   (Corrects   tne   proposed   rule   puDlisned   03  22  St^i 

.j  Medicare  Program,  changes  to  ttie  Lesser  ot  C^sts  or  Cnarges  Pro*is.o-5 

(Corrects  ttie  final  njle  publtsried  03  '29/88) 

Medicaid  Program  Payments  to  institutions 

Medicaid  Prtsgram.  Conditions  tor  Medicare  Payment  (Corrects  tne  tmai 

rule  publts/ied  03''02 '88) 
Medicaid  Program   Treatment  of  Social  Security  Cost  of  Living  Increases 

tor  Individuals  Who  Lose  SSI  Edgitniity 
Meeting  ot  ttie  Advisory  Panel  on  ttie  Development  ot  Uniform,  tveerjs 

Assessment  Instrumentls) 
Medicare  Medicaid    Programs     Organ    Procurement    Organizations    and 
Ogan  Procurement  Protocols  ((Corrects  the  Unai  ryie  publisried  03  01/ 
88) 
Heating  Dy  Administrative  La*  Judges  of  Certain  Merjicare  Claims 
Quarterly  Listing  of  Program  Issuances 


[Catalog  of  Federal  Dotneslic  Assistance 
Program  No,  13.773.  Hospital  Insurance;  and 
Program  No.  13.774.  Medii:are-Supplemenlaty 
Medical  Insurance  Program) 

Dated:  August  26. 1988. 
vVilliaro  L.  Roper, 

Administrator.  Health  CaK  Financing 
Administration. 
|FR  Doc.  88-21854  Filed  9-21-88;  8:45  am] 

SILLING  CODE  4120Hll.il 


Privacy  Act  of  1974;  Revision  to 
Existing  System  ot  Records 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 


ACTION:  Notice  of  revision  of  Privacy 
Act  system  of  records. 

SUMMARY:  .Motice  is  hereby  given  that 
HCFA  is  revising  one  of  its  systems  of 
records,  the  Medicare  Physician 
Indentification  and  Eligibility  Svslems 
(MPIES).  HHS/HCFA/BPO  No  09-70- 
0525.  most  recently  published  at  53  FR 
21920;  June  10. 1988.  The  Notice  is  being 
reviseij  to  reflect  a  change  in  the 
Records  Source  Categories  section  of 
the  system.  The  revision  contains  no 
new  routine  uses. 
EFFECTIVE  DATE:  September  22. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phillip  Brown.  Division  of  Operational 


Initiatives,  Office  of  Program 
Administration.  Bureau  of  Program 
Administration,  Bureau  of  Program 
Operations,  Health  Care  Financing 
Administration.  Room  367  .Meadows 
East  Building,  6325  Security  Boulevard. 
Baltimore.  Maryland  21207.  Tclephor..? 
301-966-7158- 

SUPI>1.EMENTARY  INFORMATION:  HCF.\ 

plans  to  identify  physicians  with  a 
system  comprised  of  unigue  physic; m 
identification  numbers  and  records 
entitled  Medicare  Physician 
Identification  and  Eligibility  Records 
(MPIER).  When  the  notice  of  this  new 
system  was  published  in  lune  1988.  we 
indicated  that  information  would  be 
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submitted  to  each  related  individual 
physician  for  venfication  and  siAnature 
before  submission  to  HCFA  for 
assignment  of  an  identifier  HCFA  has 
decided  thai  the  information  we  will  use 
in  MPIER  is  information  currently 
available  in  earner  systems  and  which 
the  physicians  have  already  certified  to 
our  earners  when  applying  for  a 
provider  number.  There  is  no  need  to 
venfy  the  information  directly  *vith  each 
individual  physician. 

Therefore,  the  applicable  text  of  the 
system  of  recorda  is  revised  to  read  as 
follows: 

09-70-0525 

SYSTEM  NAME: 

Medicare  F^hysician  Identification  and 
EhgibOity  System  (MPIES). 


RECORDS  SOURCC  CATCOOfflCS: 

HCFA  obtains  the  identifying 
information  in  this  system  from  earners. 
Information  in  these  records  concerning 
physicians'  eligibility  for  Medicare 
reimbursement  is  obtained  either 
directly  or  through  Medicare  Regional 
Offices,  contractors,  and  PROs:  from  the 
Department  of  justice:  State  or  local 
judicial  systems;  medical  licensing  and 
certification  agencies  or  orgamzations: 
and  medical  societies  and  associations- 
Dated:  September  19, 1968. 
WlUiam  L.  Roper. 

Administrator.  Health  CanFinancivg 
Administration. 

[FR  Doc  86-21602  Filed  »-21-6«,  6:45  ami 
BILLING  COOC  4120-09-41 


Health  Resources  end  Servicet 
Administration 

Program  Announcement  for  Nursing 
Post-Baccalaureate  Faculty  Fellowship 
Grants 

The  Health  Resources  and  Services 
Admmistration  announces  that 
applications  for  Fiscal  Year  1989 
Nursing  Post-baccalaureate  Faculty 
Fellowship  grants  will  be  accepted 
under  the  authority  of  section  830(bl  of 
the  Public  Health  Service  Act.  as 
amended. 

Legislative  authorization  for  this 
program  expires  September  30,  1988.  For 
FY  1989  the  Admmistration  is  proposing 
to  consolidate  the  vanous  health 
professions  categoncal  programs  into  a 
single,  flexible  grant  authority.  This 
announcement  is  being  made  in  the 
event  that  the  Nursing  Post- 
baccalaureate  Faculty  Fellowship 
Grants  Program  is  reauthonzed  and 
funds  are  made  available  in  FY  1989. 


Publication  of  this  notice  is  a 
contingency  measure  that  will  assure 
that  grants  can  be  awarded  in  a  timely 
fashion  consistent  with  the  needs  of  the 
program  as  well  as  to  provide  for  even 
distnbution  of  funds  throughout  the 
fiscal  year. 

In  addition,  programmatic  changes 
may  result  from  currently  pending 
legislative  action.  Should  such  changes 
be  necessary,  all  applicants  will  be 
notified  at  a  later  date. 

Puiposa 

Section  830(b(  of  the  Public  Health 
Service  Act.  as  amended,  authorizes 
grants  to  public  or  pnvate  nonprofit 
schools  of  nursing  to  cover  the  costs  of 
post-baccalaureate  faculty  fellowships 
to  enable  faculty  to  carry  out  studies  in 
areas  speciBed  by  the  legislation  or  by 
the  Secretary,  Department  of  Health  and 
Human  Services. 

Applicants 

Public  or  private  nonprofit  schools  of 
nursing  are  eligible  to  apply  for  grants  to 
cover  the  cost  of  tuition  and  fees  for 
faculty  members  who  would  qualify  for 
a  post-baccalaureate  faculty  fellowship. 
Stipends  also  may  be  requested  for 
periods  of  full-time  study.  Only  one 
application  will  be  accepted  from  any 
one  school  of  nursina.  A  school  with 
separate  departments  or  more  than  one 
type  of  program  must  submit  a 
combined  request.  A  school  may  request 
fellowship  support  for  more  than  one 
faculty  member. 

Faculty  Eligibility 

To  qualify  for  a  fellowship  a  faculty 

member  must: 

(1)  Hold  a  baccalaureale  degree. 

[Z\  Be  employed  by  the  applicant 
institution  as  a  faculty  member  dunng 
the  period  of  the  awarded  fellowship. 

13)  Be  enrolled  in  a  master's  program 
in  nursing  or  in  a  doctoral  program 
which  requires  a  substantial  study, 
master's  thesis  or  doctoral  dissertation, 
and  anticipate  meeting  master's  or 
doctoral  degree  requirements  by  August 
31, 1990  or  sooner. 

(4)  Undertake  a  reported  study,  thesis 
or  dissertation  focusing  on; 

a.  An  investigation  of  cost-effective 
alternatives  to  traditional  health  care 
modalities,  with  special  attention  to  the 
needs  of  at-risk  populations,  such  as  the 
elderly,  premature  infants,  physically 
and  mentally  disabled  individuals,  and 
ethnic  and  mmonty  groups;  or 

b.  Examination  of  nursing 
interventions  that  result  in  positive 
outcomes  in  health  status,  with  attention 
to  interventions  which  address  family 
violence,  alcohol  and  other  drug  abuse. 


the  health  of  women,  adolescent  care, 
and  disease  prevention;  or 

c.  Factors  within  the  practice  setting 
asaoaated  with  retention  of  nursing 
personnel:  or 

d.  Acute  and  long-term  nursing  care  of 
patients  with  mfectious  diseases. 
particularly  illness  caused  by  the  human 
immunodeficiency  virus  (HIV), 

[5)  Be  licensed  to  prachce  as  a 
registered  nurse  in  a  State. 

Review 

Apphcalions  will  be  reviewed  for 
completeness  and  eligibility.  The  review 
has  several  components.  First,  applicant 
eligibility  must  be  established  and 
secondly,  the  eligibility  of  each  faculty 
proposed  for  a  fellowship  must  be 
determined.  Information  provided  aboul 
each  faculty  and  about  the  proposed 
study  by  the  faculty  member  will  be 
examined.  Final  determination  for 
approval  will  depend  upon  the 
congruence  of  the  study,  thesis  or 
dissertation  with  any  of  the  announced 
study  areas. 

Funding  Preference 

A  funding  preference  was  published 
for  public  comment  and  implemented  in 
Fiscal  Years  1987  and  1988.  This 
preference  states  that  schools  which 
have  been  successful  in  recruiting  or 
retaining  minority  faculty  will  be  given  a 
funding  preference  The  Department  is 
extending  this  preference  for  Fiscal  Year 
1986.  All  eligible  applications,  however, 
will  be  reviewed  and  given 
consideration  for  funding.  The 
Department  believes  that  continued 
efforts  must  be  made  to  increase  the 
number  of  mmonty  faculty  and  students 
in  schools  of  nursing. 

Application  Dfladline 

One  review  cycle  will  be  held 
annually  for  Post-baccaUureate  Faculty 
Fellowship  grant  applications.  To 
receive  consideration  applications  must 
meet  the  deadline  of  January  17. 1989. 
Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

(1)  Received  on  or  before  the 
deadline,  or 

(2)  Postmarked  on  or  before  the 
deadline  date,  and  received  in  time  for 
submission  for  review.  A  legibly  dated 
receipt  from  a  commercial  carrier  or  U.S. 
Postal  Service  will  be  accepted  in  lieu  of 
a  postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Applications  received  after  the 
deadline  dale  will  be  returned  to  the 
applicant. 

The  standard  application  form  PHS 
6025-1.  HRSA  Competing  Training  Grant 
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Af^'pliCdtion.  General  kislmctiun*  and 
r^uppiemenl  for  this  pragraa  have  been 
approved  by  the  OfBce  of  NUnfigemenl 
tind  Budget  The  OMB  dearanoe  is 
number  0915-006a 

Requests  for  application  materials 
shouLd  be  directed  lo:  Grants 
Mtinagement  Officer  iA-23],  Bureau  of 
Health  Professions.  Health  Resources 
and  Services  Admrnislration,  Parklawn 
Building.  Room  8C-22.  5800  Hshfirs 
Lane.  Rockville.  Marvland  20857. 
Telephone:  (301)  M3^915. 

For  technica!  assistance  and  other 
mformation  regarding  this  program, 
contact  The  [>i\nsioii  of  Nursing.  Burenu 
of  Heahh  Professions,  Health  Resources 
snd  Services  Administration.  Parttlawn 
Building,  Room  5C-26,  5600  Fishers  lane. 
Rockxille,  Maryland  10657.  Telephone: 
(3011443-6333. 

This  program  is  listed  at  13.147  in  the 
Catalog  of  Federal  Domestic  Asststaace 
and  18  not  subject  lo  the  provisions  of 
Executive  Order  12372, 
Inlergovemmenlal  Review  of  Federal 
Programs  [as  implemented  through  45 
CFR  Part  100). 

Dated  Au^nM  2H.  19B8 
David  N.  SuntfwaK. 

Admmistratm.  Assrfttant  Si/rswn  Cenerof. 
[FR  Doc.  88-21657  Filed  9-21-86;  B.45  ami 
BILUMG  COOC  «iaa-»4i 


DEPARTMENT  OF  HEALTH  AMD 
HUIAAN  SERVICES  (HHS) 

Office  of  Human  Oeveloprnent 
Services 

[Program  Announcament  No.  HDS-M-31 

Fiscal  Year  1SS9  Coordinated 
Discretionary  Funds  Program; 
AvailaMNty  of  Funds  and  Requesi  for 
Appllcatlona 

agency:  Of&ce  of  Hunum  Development 
Service*.  HHS. 

•  AdmintstraUon  for  Chiidrea.  Youth 
and  Famihes 

•  Administration  on  Develppment 
Disabilities 

•  Adnuatstratioo  lor  Native 
Afnencans 

action:  Correction  to  Fiacal  Year  1969 
Coiwdinaied  Lhscretionar^r  Fnnds 
Program  Announcement  pobiished  on 

Aogost  31.  iflaa. _^_ 

summary:  Thu  noltce  corrects  the 
Office  of  liaman  DeveJopmeiil  Services" 
jiiDS}  Coordinated  Ducretionary  Funds 
I*rograni  announcemenl  published  in  the 
Federal  Register  on  Aii^st  31.  1986  (Sj 
VR  assaa)  by  adding  a  aectwn  on 
matching  requirements  m  Part  U.  This 
section  should  be  dcugDated  section 


'  C"  and  the  current  section  "C"  &bould 
he  desigfialed  section  "D." 
DATES:  The  date  fay  which  applicatioas 
should  be  submitted  remains  the  same: 
November  m  19S8. 
POB  RJITTHCT  IMPOfUaATlOW  COWTACT: 
DepartnienI  of  Health  and  Human 
Ser\'ices.  HDS/Office  of  Policy.  Planning 
and  legislation.  Division  of  Research 
and  Demonstration,  200  Independence 
Avenue.  SW..  Room  724-F,  Washington. 
DC  20201.  Telephone  (202)  755-4580.  To 
provide  24hour  coverage,  calls  to  this 
number  may  be  answered  by  an 
ansMrtifmg  machine. 
SUPPLEMENTARY  INFOMSATIOfC  On 
Augusi  31,  1988.  HDS  published  in  the 
Federal  Register  lU  Fu>cai  Year  1989 
Coordinated  Discretionary  Funds 
Program  annoonceraent  (53  FR  336861. 
The  sechon  on  maltdun^  requirements 
was  inadvertently  omitted. 
The  omitted  nvatenal  u  es  follcrw-s: 

C.  Grantee  Share  of  The  Project 

Under  the  Cixirdinated  Discretioiiar>' 
Funds  Program,  HDS  does  not  make 
grant  award*  for  the  entire  project  cost 
(with  the  exceptions  described  below] 
Successful  applicants  must  contribute 
Si,  secured  from  non-Federal  sources. 
Tor  every  $3  received  in  Federal  funding 
up  to  the  maxuDuna  specified  in  the 
priority  area  description  in  this 
announcement  This  grantee  share 
amounts  to  al  least  25%  of  the  entire 
project  cost 

The  first  exception  relates  lo  proiects 
funded  under  the  Native  Ainencan 
Programs  Act.  where  \he  grantee  ix^tch 
must  be  20%  of  the  total  cost  of  the 
proposed  prefect  ($1  malcii  for  every  S4 
r&quested  from  HDS].  Additionally, 
applicants  re<jue&lLng  funds  under  the 
Native  Ainencan  (Vo$!rams  Act  may 
include  in  their  applicatMMis  a  reqiiest  to 
the  AdnumstratioQ  for  Native 
Americans  for  a  waiver  of  the  noD- 
Ffiderai  cost-ahanng  requirement  for  the 
project  based  on  <5  CFR  133&^.  Such 
requests  will  be  dealt  with  on  a  case  by - 
case  basts  according  to  appUcabie  laws 
and  reguUtions- 

The  aeoond  excepUan  relates  to 
applications  arginating  from  American 
Samoa.  Guam,  the  Virgin  Islands  or  the 
Commonweaitb  of  the  NtHthem  Mariana 
Islands.  Applicants  from  these  insular 
areas  are  covered  by  Section  510(d)  of 
Public  i-aw  85-134,  whiuh  requires  the 
Department  to  waive  "any  requireffloent 
for  local  matching  funds  under  $200,000" 
for  these  temtones, 

The  final  exception  relates  to 
traineeship  projects  XHider  pricHily  areas 
4.4A.  4.4C.1  and  4.4D.1.  in  which  no 
match  or  cost-sharing  is  required. 


The  oon-Federal  share  of  tot^l  projeci 
costs  for  each  budget  period  may  be  in 
the  form  of  grantee-incurred  costs  and/ 
or  third  parly  m-lund  contributioos.  liDS 
strongly  encourages  applicants  to 
propose  a  grantee  share  whu;b  is  more 
than  i5  is  of  the  project  costs.  HDS  also 
encourages  applicauoni  where  the 
malchiog  requirement  wili  be  met  in 
cash  (as  opposed  to  in-kind 
contributions!  from  non-Federal  funding 
sources. 

If  the  required  non-Federal  share  is 
rivU  met  by  a  grantee  for  each  budget 
period  ckinng  the  project  period.  HDS 
will  disaiiow  any  unmatched  Federal 
dollars.  The  amount  of  non-Federal 
share  required  will  be  the  amount 
proposed  by  the  applicant  If  the 
proposed  share  exceeds  25%,  the 
applicant  will  be  required  to  provide  the 
additional  cost-sharing  or  matching. 
Therefore,  applicants  should  be  sore  of 
any  amount  proposed  as  match  before 
including  these  funds  in  their  budgets. 

Daled  Sepiemi>er  19, 19t*. 
Sydiir>  Oboo. 

Assistant  Secretary  for  Human  Deveiopmcnt 
Services. 
(FR  Doc  66-21681  Filed  &-21-*a  a-45  ami 

BOXING  CODE  (las-OMI 


National  Instihites  of  Heattti 
National  Cancer  Instilute;  Meeting 

Pursuant  to  Pub  L  92-453.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors.  Ehvision  of 
Cancer  Etiolog>-  on  October  27-28. 1988. 
The  meetmg  will  be  held  tn  Building  Tl, 
C  Wmg.  Conference  Room  10.  National 
Institutes  of  >lealth.  9000  RocVville  Pike. 
Bethesda.  Mar\iand  20892. 

This  meeting  will  be  open  to  the 
public  from  1  p  m_  to  recess  on  October 
27  and  from  9  a.m  to  adjournment  on 
October  2S  for  discussion  and  review  of 
the  Division  budget  and  review  of 
concepts  for  grants  and  contracts. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  S52b(c)(6j.  Title  5.  U^.C 
and  sec  lOld)  of  Pub.  L  92-463.  the 
meeting  will  be  closed  to  the  public  frum 
9  a.m..  to  approximateiy  12  p-ip.  en 
October  27  for  the  review,  discussion 
and  evaUiaUoc  of  iridividiial  programs 
and  projects  conducted  by  the  Division 
of  Cancer  Etiologj-.  These  programs, 
projects,  and  discussions  could  reveal 
personal  inlonnatioc  coaceraing 
individuals  associated  with  the 
programs  and  profects.  the  disclosure  of 
which  would  constitute  a  clearly 
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unwarranted  invasion  of  personal 
pnvacy 

Mrs.  Winifred  Lumsden,  Committee 
Management  Officer,  National  Cancer 
Institute.  Buildmg  31.  Room  10A06. 
National  Institutes  of  Health.  Bethesda, 
Maryland  20892  (301/498-5708}  will 
provide  summaries  of  the  meelmg  and 
rosters  of  committee  members,  upon 
request. 

Dr.  David  McB.  Howell,  Executive 
Secretary  of  the  Board  of  Scientific 
Counselors.  Division  of  Cancer  Et;oIog>', 
National  Cancer  Institute.  Building  31. 
Room  llAoe,  National  Institutes  of 
Health.  Bethesda,  Maryland  20892  (301/ 
496-6927)  will  furnish  substantive 
program  uiformation. 

Ddied  Sep!emberl3. 1988. 
Betty  ).  Beveridgtt, 

Comn::t'.ee  Mar.ai^emenl  Officer.  NIH 
[FR  Doc.  m~>\?rz  Filed  9-21-68;  8;45  am] 

SILUMa  COOC  4140-4f-ll 


National  Cancer  Institute;  Meeting 
(Division  of  Cancer  Treatment  Board 
of  Scientific  Counselors) 

Pursuant  to  P^ab,  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors.  DCT,  National 
Cancer  Institute.  National  Institutes  of 
Health.  October  6-7,  1988.  Building  3lC. 
Conference  Room  10.  9000  Rockville 
Pike.  Bethesda.  Mar>'land  20892, 

This  meeting  will  be  open  to  the 
public  on  October  6  from  8.30  a.m.  to 
approximately  5  p  m.,  and  agam  on 
October  7  from  9:30  a.m.  until 
adjournment,  to  review  program  plans, 
contract  recompelitions  and  budget  for 
the  DCT  program.  In  addition,  there  will 
be  scientific  reviews  by  several 
programs  m  the  Division.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552bfc)(6].  Title  5.  U  S C 
and  sec.  I0(dl  fo  Pub.  L.  92^63.  the 
meeting  will  be  closed  to  the  public  on 
October  6  from  5  p.m.  to  approximately 
6  p  m..  and  on  October  7  from  8  a.m.  to 
approximately  9:30  a.m..  for  the  review, 
discussion  and  evaluation  of  individual 
programs  and  projects  conducted  by  the 
National  Institutes  of  Health,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  persona! 
pnvacy. 

Mrs,  Winifred  Lumsden.  Committee 
Management  Officer,  National  Cancer 
Institute.  Building  31.  Room  10A06, 
National  Institutes  of  Health.  Bethesda, 


Maryland  20892  (301-496-5708)  will 
provide  summaries  of  the  meeting  and 
rosters  of  committee  membera  upon 
request. 

Dr.  Bruce  A.  Chabner.  Du-ector, 
Division  of  Cancer  Treatment.  National 
Cancer  Institute.  Buildmg  31,  Room 
3A52.  National  Institutes  of  Health. 
Bethesda.  Maryland  20892  (301-490- 
4291)  will  furnish  substantive  program 
information. 

Dated:  September  13. 196«. 
Betty  |.  Beveridge. 

Committee  Mancjiement  Officer,  NIH. 
[FH  Doc  88-21673  FQed  9-21-68:  0:45  am) 

BILUNO  COOC  4l«(H)1-ll 


Public  Health  Service 

National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  N-Phenyt-2-Naphthylamtne 

The  HHS'  .National  Toxicology 
Program  today  announces  the 
availability  of  the  Technical  Report 
descnbing  the  toxicology  and 
carcinogenesis  studies  of  N7phenyl-2- 
naphthylamine.  formerly  used  as  an 
antioxidant  m  the  rubber  industry. 

Toxicolog>'  and  carcinogenesis  studies 
were  conducted  by  fcedmg  diets 
containing  N-phenyI-2-naphthylamme 
(approximately  96%  pure  and  contaming 
less  than  1  ppm  2-naphthyiaminel  at 
vanous  concentrations  to  groups  of 
F344/N  rats  and  B6C3Fi  mice  of  each 
sex  for  14  days.  13  weeks,  or  2  years. 

Under  the  conditions  of  these  2-year 
feed  studies,  there  was  no  evidence  of 
carcinogenic  activity  '  for  male  or 
female  F344/N  rats  fed  diets  containing 
2.500  ppm  or  5,000  ppm  N/phenyl-2- 
naphthylamine.  Decreased  incidences  of 
several  neoplasms  were  observed  in 
dosed  rats:  thyroid  gland  C-cell 
neoplasms  m  males  and  females  and 
mononuclear  cell  leukemia,  pituitary 
gland  adenomas,  and  mammary  gland 
fibroadenomas  m  females.  There  was  no 
evidence  of  carcinogenic  activity  for 
male  B6C3Fi  mice  fed  diets  containing 
2,500  or  5.000  ppm  N/phenyl-2- 
naphthylamine.  There  was  equivocal 
evidence  of  carcinogenic  activity  of  N/ 
phenyl-2-naphthylamine  for  female 
BOCSFi  mice  as  indicated  by  the 
occurrence  of  two  rare  kidney 


'  Tb«  NTP  UMB  fivt  cal^ofim  of  «vld«Dce  of 
orcbumnkr  aciMiy  to  Munutat  tfat  Mnngth  of 
Qw  wtdsuM  of  camiDosnlciQr  ooMnwi  iD  Mch 

•niEMi  fltudyt  fm  caicgortM  (or  poalttvc  mulia 

("clear rvidenc*"  and  "■omr  evidence*);  one 
ciiegory  for  uacertiLn  findings  (  frqiuvocal 
evidence  ").  one  cM\rr%oiy  for  no  ob»ervBble  effiK:U 
I'oo  ev\Atace"\.  and  one  category  for  e^penmentfl 
which  cannot  be  evalunted  because  of  maior  flaw* 
l"lnadeqaa(e  study"). 


neoplasms.  Chemical-relaled 
nonneoplastic  lesions  [nephropathy, 
karyomcgaly.  and  h>'perplasial  occurred 
m  the  kidney  of  rats  and  mice. 

The  study  scientist  for  these  studies  is 
Dr.  Kamal  M-  Abdo  Questions  or 
comments  about  the  contents  of  this 
Technical  Report  should  be  directed  to 
Dr  Abdo  at  PO  Box  12233.  Research 
Triangle  Park,  NC  27^09  or  telephone 
(919)  541-7819;  FTS:  629-7819. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  N-phenyl-2- 
naphthyhmtne  in  F344/N  Rats  and 
B6C3F,  Mice  (Feed  Studies)  (TR  333)  art^ 
available  without  charge  from  the  NTP 
PubUc  Information  Office,  MD  B2-04. 
P  O  Box  12233.  Research  Triangle  Park. 
NC  27709.  Telephone:  [919}  541-3991; 
FTS.  629-3991. 

Dated:  September  14.  ISBA. 
David  P.  fUU. 
Director. 
(FR  Doc  B8-21874  FUed  9-21-88;  8:45  am} 

SIUJHO  COOC  4140-01-U 


National  Toxicology  Program; 
Chemicals  (6)  Nominated  for 
Toxicologlcal  Studies;  Request  for 
Comments 

SUMMARY:  On  |uly  27.  1988.  the 
Chemical  Evaluation  Committee  (CEC) 
of  the  National  Toxicology  Program 
(NTP)  met  to  review  six  chemicals 
nominated  for  toxicology  studies  and  to 
recommend  the  types  of  studies  to  be 
performed,  if  any  With  this  notice,  the 
NTP  solicits  public  comments  on  the  six 
chemicals- 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Victor  A.  Fung.  Chemical  Selection 
Coordinator,  National  Toxicology 
Program.  Room  2B55.  Building  31. 
National  Institutes  of  Health.  Bethesda, 
Maryland  20892,  (301)  496-3511. 
SUPPLEMENT AflV  INFORMATION:  As  part 
of  the  chemical  selection  process  of  the 
National  Toxicology  I^rogram. 
nominated  chemicals  vv'hich  have  been 
reviewed  by  the  NTP  Chemical 
Evaluation  Committee  (CEC)  are 
published  with  request  fpr  comment  in 
the  Federal  Register.  This  is  done  to 
encourage  active  participation  in  the 
NTP  chemical  evaluation  process, 
thereby  helping  the  NTP  to  make  more 
informed  decisions  as  to  whether  to 
select,  defer  or  reject  chemicals  for 
toxicology  study.  Comments  and  data 
submitted  in  response  to  this  request  are 
reviewed  and  summarized  by  NTP 
technical  sta^.  are  forwarded  (o  the 
NTP  Board  of  Scientific  Counselors  for 
use  in  their  evaluation  of  the  nominated 
chemicals,  and  then  to  the  NTP 
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Executive  Committee  for  decision- 
making. The  .NTP  chemical  selecUtiXi 
process  is  summarized  in  the  Federal 
Register.  April  14.  19S1  (46  Fr  21828).  and 
also  in  the  NTP  FY  1987  Annual  Plan, 
pages  17-19 

On  Juiy  27.  11168.  the  CEC  met  to 
evaluate  six  chemicaki  aominaled  to  the 
NTP  for  toxKXjiopcal  studies.  The 
following  tsWe  Irats  the  chenucaia,  iheir 
ChemicaJ  Abstract  Ser\'ice  [CAS] 
registry  numbers,  aod  the  type  of 
toxicologlcal  studies  reconunejided  by 
the  CEC  at  the  meelhig. 


Chafrvcal 

CAS 

/ecomnanctBtnns 

Acrolein -> 

Ac^caod 

AidK:art>  oum*  „. 
Butaoal  onme- 
CyciorMxanane 
Dxtfne 

r»"io-7  _.. . 

1646-75-0 
110-69-0 

ioo-e*-i  . 

HepfOdocUve  ar*: 

ettads. 

Caronooamcfly 

Carcmogeno'V 
C«c»Ki9enK:rtt 

'  C«rcinogentcrty 


Three  of  the  six  chemicaU  have  been 
previously  selected  for  other  type*  of 
toxicology  studies  by  the  NTP.  Acrolein 
was  weakly  positive  in  Salmonella, 
negative  for  sex-lioked  reoesaive  lelhal 
mutations  in  Drosophila,  and  negative 
for  chromrjsomal  aberratinns  and  sister 
chromatid  exchanges  in  Chinese 
hamster  ovary  cHIb  Acrylic  acid  wa-s 
non-mulagn(MC  m  Salomorwlla.  Aldicarb 
oxime  was  oun*motAgemc  in 
Salmonella,  and  was  nejBsative  for 
chromosomal  aberrations  and  sister 
ctiromatid  exchanges  in  Chinese 
hamster  ovary  cc U&. 

In  other  related  actioii.  the  Chemical 
Evaluation  Coounittee  endorsed  the  NTP 
stafT  recommendation  to  conduct 
additional  carcinogencity  studies  of 
pentacholorophenol  in  F344  rats  baised 
on  the  commercial  importance  of  the 
chemical,  the  significant  carcinogenic 
effects  observed  in  the  recently 
completed  two  year  studies  in  mice,  and 
the  lack  of  adequate  carcinogenicity 
data  in  rats  The  previous 
carcinogoenesis  studies  in  Sprague- 
Dawley  rats  were  jodged  not  to  be  fully 
adequate. 

The  Chemical  FvaloBtion  Committee 
also  selected  zearaianol  for  testing  in 
SalnKmella. 

Intereeted  parties  are  requested  to 
submit  pertinent  information  The 
following  types  of  data  are  of  particular 
relevance: 

(1)  Modes  of  production,  present 
production  levels,  and  oocupatianal 
exposure  potenlial- 


[Z]  Uses  and  resulting  exposure  Iirvels. 
where  known. 

{3)  Cocn|>leled.  ongoing  and /or 
planned  toKicolo^c  testing  in  the  pnvate 
aector  indading  detailed  expenmental 
protocols  and  result*,  in  the  case  of 
compieled  studjes. 

(4)  Reouils  of  toxicokigicAl  studies  of 
structuratly  related  compounds. 

Please  sabmit  ail  infonnation  in 
writing  by  Oi-tober  2<.  19aa  Any 
submissions  recevied  after  the  above 
date  will  be  accepted  and  utilized  where 
possible. 

Dated:  September  19. 1968. 
Q»MiA  P.  XaU. 

Direct&r.  S'anonaJ  Toxtcaiogy  Prv^ram. 
|FR  Doc  aft-Cie?5  Fiied  «-21-ee  845  ami 
eiujMC  COOC  4i«-ei'« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Oftic*  of  Ihe  AsvWsnl  Secretar7  lor 
Comifnfnlty  Plsfinvn^  snd 
Devetoproent 

COodtet  Wo.  N-«»-1»S4;  FR-2S9G1 

Enter^»«  Zone  Oevetopment 

AGBWCV:  Office  of  the  Asmslant 
Secretary  for  Community  Planning  and 
Dpvekjproenl.  HUU. 
ACTIOK:  Notaoe. 

SUHMARY:  This  notice  provides  (a) 
additional  data  to  be  used  by  States  and 
local  governments  when  determining 
their  eligibility  to  nominate  an  area  in 
theu"  jurisdiction  as  an  enterprise  zone 
and  [b)  the  time  period  during  which 
State  and  local  governments  will  be 
required  to  submit  their  nominations  to 
HUD, 

EFFECTIVE  DATE:  Nomination  forms  may 
be  submitted  to  in.T3  Field  Offices  on 
September  22. 1388.  The  deadline  for 
submitting  the  forms  vnW  be  45  days 
following  the  effecJive  dale  of  the  final 
rule. 

Under  Title  VTI  of  the  Housing  and 
Community  De^-elopment  Acrt  of  1967 
(ActJ  (Pub."L  1(10-2421.  the  Secretary 
cannot  desij^nate  ary  area  before  the 
first  day  dl  the  first  month  follow^ng  the 
month  m  which  the  effective  dale  of  the 
final  tvXe  occurs  Tlie  final  rule  was 
published  in  the  Federal  Repester  on 
August  16. 13M  133  FR  3t»44{.  ThenUe's 
effective  date  will  be  announced 
fuliowing  compleliOQ  of  the  30 
congressional  session-day  waiting 
period  required  by  section  7{oH3|  of  the 
Department  of  Housing  and  Urban 
Development  Act.  HUD  expects  to 


announce  the  effective  date  early  m 

October  19&8 

FOR  FUirtHER  INFORMATION  CONTACT: 

Michael  T.  Savage.  Depuiy  Dwecior. 
Office  of  Block  Grant  Assistance.  Room 
7250.  Departnienl  of  Hou&mg  and  Urban 
Development  451  Seventh  Street  SW.. 
Washmgton.  DC  20410.  telephone  (202) 
755-65aa.  [This  is  not  a  toll-free 
number.) 

SUPn-EMENTAAV  IMFOflMATION: 
Genera] 

The  Secretary  is  authorized  to 
designate  not  more  than  lt)0  enterprise 
zones  based  entirely  on  rank  order  of 
distress. 

As  specified  in  the  final  rule, 
enterprise  zone  de«j?wtion8  must  be 
reqiiested  on  the  nomination  forms 
(Hl^)  Form  400:i,  OMB  Approval 
Numbej  2506-0099)  pr«*cnf>ed  by  l-fUD 
The  nomination  forms  may  be  obtained 
from  any  H\SO  Regional  Office  or 
Category  A  Fveld  Office  [.A  listing  of  all 
HUD  Rt-gional  and  Categor\-  A  Fteld 
Offices  18  attached  | 

Urban  Developmeat  Actioo  Gual 
Ehgibility 

The  final  rule  requires  that  each 
nominated  jurisdiction  must  have 
current  UDAG  eligibility  based  on 
distress,  and  demonstrated  results  in 
providing  Inw-  and  moderate-income 
housing,  and  equal  opporiunity  in 
housing  and  employment  as  provided  for 
in  24  CFR  570,452-570.453.  The  lists  of 
iurisdictions  which  currently  meet  the 
UDAG  minimum  dislrrss  tests  were 
published  in  The  Federal  Register  on 
Octobers  ard  14,  196" 

Urt»an/Rnrel  De«t^atian 

Under  the  final  rule,  jurisdictions  will 
be  considered  rural  if  they  are  outside  a 
metropoUtan  statistical  area  fMSA)  and 
have  a  population  of  less  than  50.000, 
For  the  purpose  of  these  tests.  MSAs  are 
those  designated  by  the  Office  of 
Management  and  Budget  as  of  [une  30. 
1988.  (All  UDAG-eligible  places  outside 
of  MSAs  are  rural,  since  they  all  have  a 
current  population  of  less  than  50.000  ) 

The  Secrelarj'  will  also  consider 
places  that  are  located  an  MSAs  to  be 
rural  if  they  are  determined  to  be  rural 
by  the  Bureau  of  Census.  Rural  places 
for  each  State  are  idantifted  in  the  1380 
Bureau  of  Census  publication  tilled: 
"Number  of  Inhabilante."  The  Secretarj' 
will  also  consider  to  be  rural  those 
Indian  reservations  which  the  Census 
Bureau  indicates  to  be  principaily  rural 
even  when  located  in  MSAs. 
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EoterpriM  Zone  Eligibility  Data 

One  of  the  most  important  parts  of  the 
nomination  process  is  the  provision  of 
data  to  document  ehgibdily.  The  same 
data  wili  be  used  to  develop  the  ranlt 
order  of  the  nominations  which  will  be 
the  basis  for  designations  by  the 
Secretary. 

Because  of  the  critical  nature  of  the 
data  for  both  eligibility  and  designation, 
Hl-T)  has  worked  extensively  with  the 
Bureau  of  Labor  Statistics  and  the 
Census  Bureau  to  identify  data  sources. 
In  order  to  minimize  questions  regarding 
the  data  at  the  time  of  submission,  any 
prospective  nominee  should 
immediately  contact  the  HtJD  Field 
Office. 

Applicants  must  submit  estimates  for 
all  four  of  the  selection  criteria  (even 
though  some  of  the  criteria  may  not  be 
proposed  as  a  basis  for  eligibiiityl.  The 
procedures  and  data  sources  for 
developing  the  estimates  are  described 
in  the  nomination  form.  Unless 
othenA'ise  specified,  the  data  are 
normally  available  through  HUD  Field 
Offices.  The  following  summarizes  the 
sources  and  date  of  the  data  required  for 
each  test: 

(a}  Population 

The  population  of  the  smallest  group 
of  census-defined  areas  which  include 
the  zone  must  be  at  least  4.000  for  an 
urban  zone  and  l.tXX)  for  a  rural  zone. 
The  source  of  this  population  test  shall 
be  the  100%  count  for  the  1980  census.  If 
the  nominated  zone  follows  the  census 
tract,  block  group  or  enumeration 
district  boundaries,  the  applicant  may 
use  the  100%  population  count  data  as 
found  in  the  HUb  report  "Poverty. 
Income  and  Unemployment  Data."  If  the 
1980  census  area  for  this  test  needs  to  be 
at  a  block  level,  the  population  data 
may  be  found  in  1980  "Block  Statistics  ' 
microfiche  available  from  State  census 
data  centers  and  major  public  libraries. 

(bj  Unemployment 

The  unemployment  test  will  be  based 
on  1987  unemployment  estimates.  The 
nominated  zone  must  have  a  1987 
unemployment  rate  estimated  to  be  at 
least  9.3  percent.  This  threshold  is  15 
times  the  national  1987  rate  of  6.2 
percent.  Data  that  may  be  used  in 
estimating  1987  unemployment  are 
available  in  "Poverty.  Income  and 
Unemployment  Data"  and  the  BLS 
tabulations  titled  "Local  Area 
Unemployment  Statistics — Annual 
Average  for  1987"  and  "1980 
Employment  and  Unemployment  Data" 
by  State. 


(•.::/  Poverty 

The  poverty  test  will  be  based  on  data 
from  the  1980  census.  The  1980  poverty 
data  fur  each  census  tract  is  available  in 
the  report  "Poverty  Income  and 
Unemployment  Data".  If  the  area  is 
untracted.  the  poverty  data  for  the  minor 
civil  division  or  census  county  division 
will  be  available  through  the  HUD  Field 
Office  from  the  1980  census  tabulation 
titled  "Poverty  Tracts  and  MODS"  and 
"Poverty  CCDS". 

(dj  Low  Income 

The  low  income  test  shall  be  based  on 
data  from  the  1980  census.  The  1980 
income  data  are  available  in  the  report 
"Poverty  Income,  and  Unemployment 
Data" 

it'l  Population  Loss 

The  population  loss  test  shall  be 
based  on  a  comparison  of  population 
count  from  the  1970  and  1960  census. 
Population  counts  from  the  1980  census 
tracts,  block  groups  and  enumeration 
districts  are  in  the  report  "Poverty. 
Income  and  UnemplojTnent  Data".  If  the 
census  block  level  data  are  required,  the 
population  counts  may  be  obtained  from 
the  Bureau  of  Census  publications  titled. 
"Block  Statistics",  available  from  any 
State  census  data  center  or  ma)or  public 
library.  The  block  data  are  in  pnnted 
reports  [Series  HC(31|  for  the  1970 
census  and  on  microfiche  for  the  1980 
census. 

Data  Problems 

If  the  applicant  cannot  locate  the 
appropriate  data  or  believe  the  data  to 
be  in  error,  the  applicant  should 
document  what  is  believed  to  be  the 
best  estimate  and  the  rationale  for 
developing  the  estimate.  The  Bureau  of 
Census  and  Bureau  of  Labor  Statistics 
will  review  these  rationales  and  advise 
HI-TD  on  the  best  data  to  be  used. 

Further  Data  Contacts 

For  general  questions  on  the 
procedures  or  data  to  be  used,  contact 
the  HUD  Field  Office  The  appropriate 
State  Employment  Security  Agency  may 
be  of  further  assistance  in  developing 
the  unemployment  estimate.  If  there  are 
problems  with  locating  census  data, 
especially  the  1970  population  data, 
contact  appropriate  state  census  data 
centers,  or  state  universities  For  further 
guidance  and  reterrals  on  data  problems 
contact  |ohn  Nagoski  or  Larry  Blume. 
Data  Systems  and  Statistics  Division 
(202)  755-7390  (This  is  not  a  toll-free 
number,] 


Dare  Stpti>mber  15.  1988. 
lack  R.  Stokvts. 

Assii tant  Secretary  for  Community  Planning 
and  Development. 

Region  I  (BoBtoa) 

Boston  Regional  Office.  Boston  Federal 
Office  Building.  10  Causeway  Street. 
Boston.  Massachusetts  02222-1092 

Frank  Del  Vecchio  (817]  565-5342 

Hartford  Ofrice.  300  Mam  Street, 
Hartford,  Connecticut  06106 

Daniel  Kolesar  (203)  240-4508 

Region  II  (New  York) 

New  York  Regional  Office,  26  Federal 
Plaza,  New  York.  New  York  10278- 
0068 

loan  Dabelko  (212)  264-2885 

Buffalo  Office,  Mezzanine,  Statler 
Building,  107  Delaware  Avenue, 
Buffalo,  .New  York  14202-2986 

Michael  Merrill  |716]  437-.5758 

Caribbean  Office,  Federal  Building 
Fedenco  Degetau.  US.  Courthouse. 
Room  428,  Carlos  E.  Chardon  Avenue, 
Hato  Rcy,  Puerto  Rico  00918-2276 

Rafael  Isem  (809)  753-4935 

Newark  Office.  Military  Park  Building. 
60  Park  Place,  Newark,  New  Jersey 
07102-5504 

Frank  Sagarese  (201)  877-1776 

Region  III  (Philadelphia) 

Philadelphia  Regional  Office,  Liberty 

Square  Building,  105  S,  7th  Street. 

Philadelphia,  Pennsylvania  19106-3392 
John  Kane  (215)  597-1918 
Baltimore  Office,  The  Equitable 

Building,  3rd  Floor,  10  North  Calvert 

Street,  Baltimore,  Maryland  21202- 

1865 
Harold  Young  (301)  962-2417 
Pittsburgh  Office,  412  Old  Post  Office 

Courthouse  Buildmg  7th  Avenue  and 

Grant  Street,  Pittsburgh,  Pennsylvania 

15219-1906 
Jim  Cetsy  (412)  644-5493 
Richmond  Office,  701  Fjisl  Franklin 

Street,  Richmond,  Virginia  23219-2591 
Stuart  Siller  (804)  7-l-2t>24 
Washington,  DC  Office,  Room  3174,  451 

Seventh  Street  SW  ,  Washington,  DC 

2(M  10-5500 
|.imes  McDaniel  (202)  45.3-4520 

Region  IV  (Atlanta) 

Atlanta  Regional  Office,  Richard  B 
Russell  Federal  Building,  75  Spring 
Street  SW  ,  Atlanta,  Georgia  30303- 
3388 

Charies  Straub  (404)  331-5133 

Birmingham  Office.  Daniel  Building.  15 
South  20th  Street.  Birmingham. 
Alabama  35233-2096 

Jasper  Boatvmghl  (205)  731-1645 
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Columbia  Office,  Strom  Thurmond 

Federal  Building,  1835-45  Assembly 

Street.  Columbia.  South  Carolina 

29201-2480 
Thomas  OBnen  (803)  765-5565 
Greensboro  Office.  415  North  Edgeworlh 

Street  Greensboro.  North  Carolina 

27401-2107 
Charles  Ferebee  (919)  333-5711 
Jackson  Office,  Federal  Building.  100 

West  Capital  Street.  Suite  910. 

Jackson.  Mississippi  39269-1096 
limmy  Wilson  (601)  965-4750 
Jacksonville  Office,  325  West  Adams 

Street.  Jacksonville.  Florida  32202- 

4303 
Cleveland  Talmadge  (904)  791-3587 
Knoxville  Office.  One  Northshore 

Building.  1111  Northshore  Drive, 

Knoxville,  Tennessee  37919-4090 
Virginia  Peck  (615)  558-1422 
Louisville  Office,  601  West  Broadway. 

Post  Office  Box  1044.  Louisville. 

Kentucky  40201-1044 
Andrew  Robertson  (502)  352-6141 

Region  V  (Chicago) 

Chicago  Regional  Office,  547  West 

Jackson  Boulevard,  Chicago,  Illinois 

60606-5780 
Richard  Wilson  (312)  353-1696 
Columbus  Office,  200  North  High  Street. 

Columbus,  Ohio  43215-2499 
John  Riordan  (614)  469-6743 
Detroit  Office,  Patrick  V,  McNamara 

Federal  Building,  477  Michigan 

Avenue,  Detroit,  Michigan  48226-2592 
Richard  Paul  (312)  226-4343 
Indianapolis  Office,  151  .North  Delaware 

Street,  Indianapolis,  Indiana  48204- 

2526 
Robert  Poffenberger  (317)  269-5169 
Milwaukee  Office.  Henry  S,  Reuss 

Federal  Plaza,  Suite  1380,  310  West 

Wisconsin  Avenue,  Milwaukee, 

Wisconsin  53203-2290 
Lana  Vacha  (414)  362-3113 
Minneapolis-St,  Paul  Office,  220  Second 

Street.  South.  Minneapolis.  Minnesota 

55401-2195 
Shawn  Huckleby  (6121  370-3019 

Region  VI  (Fort  Worth) 

Fort  Worth  Regional  Office.  1600 

Throckmorton.  Post  Office  Box  2905. 

Fort  Worth.  Texas  76113-2905 
Victor  Hancock  (817)  885-5483 
Little  Rock  Office,  Savers  Building.  320 

West  Capitol.  Suite  700.  Little  Rock. 

Arkansas  72201-3523 
Billy  Parsley  (501)  740-5868 
New  Orleans  Office.  1661  Canal  Street. 

New  Orleans.  Louisiana  70172-0288 
Greg  Hamilton  (.504)  589-7212 
Oklahoma  City  Office.  200  NW  5th 

Street,  Oklahoma  City.  Oklahoma 

73102-3202 


Katie  W'orsham  (405)  231-4803 

San  Antonio  Office.  Washington  Square. 

800  Dolorosa  Street.  San  Antonio. 

Texas  78207-4563 
Robert  W.  Hicks  (512)  229-6819 

Region  VII  (Kansas  City) 

Kansas  City  Regional  Office. 

Professional  Building.  1103  Grand 

Avenue.  Kansas  City.  Missouri  64106- 

2496 
Miguel  Madrigal  (618)  374-3192 
Omaha  Office.  Braiker./Brandies 

Building.  210  South  16th  Street, 

Omaha,  Nebraska  68102-1622 
Joe  lones  (402)  221-3839 
St.  Louis  Office,  210  North  Tucker 

Boulevard,  St.  Louis,  Missouri  63101- 

1997 
David  H.  Long  (314)  425-4322 

Region  VIII  (Denver) 

Denver  Regional  Office,  Executive 
Tower  Building,  1405  Curtis  Street. 
Denver,  Colorado  80202-2349 

Rodney  Lorenzen  (303)  844-3811 

Region  IX  (San  Francisco) 

San  Francisco  Regional  Office,  Federal 

Building,  450  Golden  Gate  Avenue, 

Post  Office  Box  36003,  San  Francisco, 

Cahfomia  94102-3448 
Gordon  McKay  (415)  556-5576 
Honolulu  Office,  300  Ala  Moana 

Boulevard,  Room  3318.  Honolulu. 

Hawaii  9850-4991 
Calvin  Lew  |808)  541-1322 
Los  Angeles  Office,  1615  West  Olj-mpic 

Boulevard,  Los  Angeles,  California 

90015-3801 
Herbert  Roberts  (213)  251-7235 

Region  X  (Seattle) 

Seattle  Regional  Office,  Arcade  Plaza 
Building,  1321  Second  Avenue, 
Seattle,  Washington  98101-2054 

John  Peters  (2061  442-0374 

Anchorage  Office,  701  "C"  Street,  Box 
64,  Anchorage,  Alaska  99513-0001 

William  Melton  (907)  271-4181 

Portland  Office,  520  Southwest  Sixth 
Avenue.  Portland,  Oregon  97204-1596 

John  Bonham  (503)  294-7018 

Indian  Program  Offices 

Office  of  Indian  Programs,  300  South 
Waker  Drive,  Chicago,  Illinois  60606- 
6765 
Leon  Jacobs  (312)  353-1282 
Office  of  Indian  Programs,  Murrah 
Federal  Building,  200  NW.  5th  Street, 
Oklahoma  City,  Oklahoma  73102-3202 
Hugh  Johnson  (405)  231-4101 
Office  of  Indian  Programs,  Executive 
Tower  Building,  1405  Curtis  Street, 
Denver,  Colorado  80202-2349 
Ron  C,  Bailey  (303)  564-2963 


Office  of  Indian  Programs,  One  North 
First  Street,  Suite  400,  Phoenix, 
Arizona  85004-2360 

Gerry  Hammon  (602)  261^197 

Office  of  Indian  Programs,  Arcade  Plaza 
Building,  1321  Second  .Avenue, 
Seattle,  Washington  98101-2054 

Ierr>'  Leslie  (2061  399-5298 

|FB  Doc  88-21831  Filed  9-;i-88.  8:45  am) 

eiu.if*G  cooe  uio-»-« 


DEPARTMErrr  OF  THE  INTERIOR 

Bureau  of  Indian  Affair* 

Information  Collection  Subrnttted  to 
ttie  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  matenal 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phont- 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer, 
Washington,  DC  20503,  telephone  (202) 
395-7340. 

Title  ■■  Tribal  Bingo  Management 
Contracts,  25  CFR  287. 

Abstract:  Respondents  supply 
information  related  to  specific  contrdit 
provisions  agreed  to  by  tribes  and 
private  entities  concerning  the  operation 
and  management  to  tribal  bingo 
facilities.  This  information  is  necessary 
to  determine  if  contracts  are  legally 
sufficient  to  warrant  Secretarial 
approval  pursuant  to  25  U.S.C.  81,  ana  to 
prevent  intrusion  by  major  criminal 
elements  into  tribal  Bingo  activities. 

Bureau  Form  dumber.  BLA-6834. 

Frequency.  Once  every  five  years. 

Description  of  Respondents:  Indian 
tribes  and  private  businesses  which 
choose  to  contract  for  the  operation  and 
management  of  tribal  gaming  facilities. 
and  individuals  who  qualify  as  "parties 
in  interest"  to  a  tribal  gaming 
management  contract. 

Estimated  Completion  Time-.  1.189 
hours. 

Annuo!  Responses:  10, 

Annual  Burden  Hours:  11,890. 
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Bureau  Clearance  Officer.  Cdthie 
Martin  (2021  343-3S77. 
Ro9B  O.  Swimmer. 
.-Is5;s.'u'r!(  Secretary — Indian  Affairs. 
FR  Doc.  38-21676  Filed  9-21-68;  8:45  am) 
eiLUNO  COOC  4310-«3-y 

Bureau  of  L^nd  Management 

[NV-930-0S-4333-11;  NVS-M-461 

Nevada;  Temporary  Closure  of  Certain 
Public  Unda  In  the  L^s  Vegas  District 
(or  Management  of  the  Snore  2S0  Off- 
Highway  Vehicle  (OHV)  Race 

action:  Temporary  closure  of  certain 
public  lands  in  Clark  County.  Nevada  on 
and  adiacent  to  the  SNORE  250  race 
course,  on  September  24. 1988.  Access 
will  be  limited  to  race  officials,  entrants, 
law-enforcement  and  emergency 
personnel,  licensed  permittees  and  nght- 
of-way  grantees. 

SUPPLEMEKTARY  INF0RMAT10M:  Certain 

public  lands  m  the  Las  Vegas  District. 
Clark  County.  Nevada  will  be 
temporarily  closed  to  public  access  from 
0001  hours.  September  24. 1988.  to  2400 
hours,  September  24.  1988.  to  protect 
persons,  property,  and  public  land 
resources  on  and  adjacent  to  the  1988 
S.N'ORE  OHV  race  course.  The  Us 
Vegas  Distnct  Manager  is  the 
authorized  officer  for  the  SNORE  2S0 
OHV  race  and  permit  (NT/'S-Sa-te] 
These  temporary  closures  and 
restrictions  are  made  pursuant  to  43 
CFR  Part  8364.  The  public  lands  to  be 
closed  or  restricted  are  those  lands 
adjacent  to  and  including  roads,  trails 
and  washes  identified  as  the  1988 
SNORE  250  OHV  race  course.  The 
following  public  lands  restricted  or 
closed  are  descnbed  as:  Coodsprmgs 
area;  T.24S..  R.60E..  all  of  sections  30. 
and  31:  T.24S.  R.59E..  all  of  section  36; 
T25S  .  R.59E..  all  of  sections  1.  2. 10. 11. 
14. 15.  22.  28.  and  33.  The  Ivanpah  Valley 
area;  T.28S..  R.59E..  all  of  sections  4.  5.  8. 
9.  17.  20,  22.  and  32.  The  above  legal 
land  descriptions  are  for  public  lands 
within  Clark  County.  .Nevada.  A  map 
showing  specific  areas  closed  to  public 
access  is  available  from  the  following 
BLM  office:  the  Las  Vegas  Distnct 
Office.  4765  Vegas  Dnve.  P  O.  Box 
26569.  Las  Vegas.  Nevada  89126.  (702) 
646-8800-  Any  person  who  fails  to 
comply  with  this  closure  order  vssued 
under  43  CFR  Part  8364  may  be  subject 
to  the  penalties  provided  in  43  CFR 
8360.7. 


Dale:  September  12. 1988. 
Ben  F.  CoUins, 

Dislnc:  Manager.  Las  Vegas  District. 
|FR  Doc  98-21614  Filed  9-21-88;  8:45  am) 
BIUJNQ  COfX  4310-HC-ll 


(NV-030-OS-4333-13I:  Cloaun  Notica  NV- 

03o-e«-oii 

Closure  of  Public  l^nda  In  Nevada 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Emergency  Closure  of  Federal 

Lands. 

SUMMARY:  Notice  18  hereby  given  that  all 
public  lands  in  the  vicinity  of  C-Hill  on 
the  southwest  side  of  Carson  City. 
Nevada,  within  the  1988  Kings  Canyon 
Fire  1835.  are  closed  to  all  vehicles.  This 
closure  is  necessary  to  ensure  that 
seeding  and  other  fire  rehabilitation 
efforts  are  not  damaged  by  vehicle  use. 
DATES:  This  closure  goes  into  effect  on 
September  8. 1988.  and  will  remain  in 
effect  until  the  Carson  City  District 
Manager  determines  It  is  no  longer 
needed. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Matthiessen,  Walker  Resource 
Area  Manager.  Carson  City  District 
Office,  1535  Hot  Springs  Road.  Sutie  300, 
Carson  City.  Nevada  89706.  Telephone 
("021  882-1631. 

SUPPtEMENTARY  INFORMATION:  The 
authunty  for  this  closure  is  43  CFR 
8341  2  and  43  CFR  8364  1  Any  person 
who  fails  to  comply  with  a  closure  order 
IS  subject  to  arrest  and  fines  of  up  to 
SlOOO  and/or  imprisonment  not  to 
exceed  12  months. 

This  closure  applies  to  all  motorized 
vehicles  and  non-motorized  vehicles, 
such  as  mountain  bikes,  excluding  (1) 
any  emergency  or  law  enforcement 
vehicle  while  being  used  for  emergency 
purposes,  and  (2)  any  vehicle  whose  use 
IS  expressly  authonzed  in  writing  by  the 
Walker  Resource  Area  Manager 

The  public  lands  affected  by  this 
closure  are  those  lands  mvolved  in  the 
kings  Canyon  Fire  {835  within; 

Mount  Diablo  Meridiaji,  Nevada 

T15N..  R.  19.  E.. 

Sec.  13; 

Sec.  24; 

Sec.  25. 
T  15N.  R.  20E.. 

Sec  18; 

Sec  30. 

Dated  this  6th  day  of  September.  1968. 
lames  W.  Elliott, 

D:^:r!ct  .Manager.  Carson  City  DistncL 
\YV.  Dnc  B»-2ie(l9  Filed  9-Z1-88: 8:45  am) 

eitXlNG  COOC  43tO-HC-ll 


ICA-940-OS-4520-12;  Group  8981 
Filing  of  Plat  of  Survey:  California 

September  14. 1988. 

1.  This  plat  of  the  following  described 
land  will  be  officially  filed  in  the 
California  State  Office.  Sacramento, 
California  immediately: 

Mount  Diablo  Meridian.  Tehama  County 

T.  2-  N  ,  R  4  F. 

2.  This  plat  representing  the 
dependent  resurvey  of  the  west 
boundary,  a  portion  of  the  north 
boundary,  and  a  portion  of  the 
subdivisional  lines,  and  the  survey  of  a 
portion  of  the  north  boundary,  and  the 
metes  and-bounds  survey  of  certain 
tracts.  Township  27  North.  Range  4  East, 
Mount  Diablo  Mendian,  California, 
under  Group  888  California,  was 
accepted  Apnl  15.  1988. 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  ptal 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Lassen  National  Forest,  U.S.  Forest 
Service. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  Slate 
Office,  Bureau  of  Land  Management, 
Federal  Office  Building.  2800  Cottage 
Way.  Room  E-2841.  Sacramento, 
California  95825. 

Herman  |.  Lyttge, 

Chief.  Public  Information  Section. 

|FR  Doc  88-21610  Filed  9-21-88;  8:45  am] 

BILUNQ  COOC  U 10-40-11 


ICA-940-0S-4520-12;  Group  938| 
Filing  of  Plat  of  Survey;  California 

S,-pleml>er  14.  19««. 

1.  This  plat  of  the  following  described 
land  will  be  officially  filed  in  the 
California  State  Office,  Sacramento, 
California  immediately: 

Mount  Diablo  MeridUo.  Mode  County 
T  4-N.  R,  17  p. 

2.  This  plat  representing  the 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines,  m  Township  47 
North.  Range  17  East.  Mount  Diablo 
Meridian.  California,  under  Group  938 
California,  was  accepted  April  7, 1988. 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authonzed  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 
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4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

5.  All  inquines  relating  to  this  land 
should  be  sent  to  the  California  State 
Office.  Bureau  of  Land  Management. 
Federal  Office  Building,  2800  Cottage 
Way.  Room  E-2841.  Sacramento, 
California  95825. 

Herman  |.  Lyttge. 

Chief  Public  Information  Section. 

[FR  Doc.  68-21611  Filed  9-21-88.  6:45  am] 

BlUINO  COOC  *3I0-»-ll 


ICA-MO-OS-4530-12;  Group  «8«l 
Filing  of  Plat  of  Survey;  California 

September  14.  1988 

1.  These  plats  of  the  following 
descnbed  land  will  be  officially  filed  in 
the  California  State  Office,  Sacramento, 
California  immediately: 

Mount  Diablo  Meridian,  Alpine  County 

T.  10  .N.,  R  19  E.  and 
T  15  N..  R.  20  E. 

2.  These  plats. 

(1)  Represents  the  dependent  resurvey 
of  a  portion  of  the  east  boundary,  and  a 
portion  of  the  subdivisional  lines,  the 
survey  of  the  subdivision  of  section  24, 
and  the  metes-andbounds  survey  of 
Lots  2  and  5  in  section  24.  Township  10 
North.  Range  19  East.  Mount  Diablo 
Meridian.  California, 

(2)  Represents  the  dependent  resurvey 
of  a  portion  of  the  subdivisional  lines, 
the  survey  of  the  subdivision  of  section 
19,  the  mctes-andbounds  survey  of  Lot 

7  in  Section  19.  Township  10  North, 
Ranges  19  and  20  East,  Mount  Diablo 
Meridian,  California,  under  Group  No. 
988  California,  was  accepted  April  15, 
1988. 

3.  These  plats  will  immediately 
become  the  basic  record  of  describing 
the  land  for  all  authorized  purposes. 
These  plats  have  been  placed  in  the 
open  files  and  is  available  to  the  public 
for  information  only. 

4.  These  plats  were  executed  to  meet 
certain  administrative  needs  of  the 
Toiyabe  National  Forest. 

5.  All  inquiring  relating  to  this  land 
should  be  sent  to  the  California  State 
Office.  Bureau  of  Land  Management, 
Federal  Office  Building.  2800  Cottage 
Way.  Room  E-2ftll.  Sacramento. 
California  95825. 

Herman  |.  Lyttge. 

Chief  Public  Information  Section. 

|FR  Doc  88-21612  Filed  9-21-88: 8:45  am) 

BILLING  COOC  «10-«-ai 


lNM-940-08-4220-11;  NM  NM  012317) 

Proposed  Continuation  of  Withdrawal; 
Neiw  Mexico 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture.  Forest  Service  proposes 
that  a  1.515.45  acre  withdrawal  of 
National  Forest  System  land  for  use  in 
connection  with  the  Carson  National 
Forest  continue  for  an  additional  20 
years.  The  land  will  remain  closed  to 
mining,  and  has  been  and  will  remain 
open  to  mineral  leasing. 
DATE:  Comments  should  be  received  by 
December  21. 1988. 

ADDRESS:  Comments  should  be  sent  to: 
New  Mexico  State  Director.  P.O.  Box 
1449.  Sant  Fe,  New  Mexico.  97504-1449. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clarence  Hougland,  BLM,  New  Mexico 
State  Office.  505-988-6554. 

The  Forest  Service  proposes  that 
portions  of  the  existing  land  withdrawal 
made  by  Public  Land  Order  No.  1120  be 
continued  for  a  period  of  20  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  90  Stat.  2751.  43  U.S.C.  1714.  The 
land  is  described  as  follows; 

New  Mexico  Principal  Meridian 

Corson  Notional  Forest 

Agua  Piedra  Winter  Sports  Area  and 
Campground  (formerly  Agua  Piedra  Sports 
Area} 

T.  22  N..  R.  13  E.. 

Sec.4.  lots  2.  3.  4.  and  those  portions  of 
SEV.SWV..SWV,SEV..SE".»SE*<i  within 
the  Santa  Barbara  Grant  Survev: 

Sec  23.  lot  1.  NWViNE'-..E'<!NiEV.NWV., 
including  that  portion  of  the  N^NEV*N 
Ey«  within  the  Santa  Barbara  Grant 
Survey. 

Capulin,  La  Sombra.  and  Cave  Recreation 
Areas  (formerly  Capulin,  La  Sombra,  and 
Cave  Recreation  Area) 

T.  25  N..  R- 14  E.. 
Sec.29.  SWNEV.SWV4,SV!.NWV.SWMi, 

NWViNWy.SW%: 
Sec  30.  NV4SEV.,SW!SWV.NEy., 

Comoles  Campground  (formerly  Comales 
Forest  Camp) 

T  22  N..  R.  13  E., 
Sec.7.  lot  1  and  those  portions  of  the 
E''iNWi/.NEy4.NEViNEViNViiSEV.NE%, 
SEV.SEV.NEV.  located  within  the  Santa 
Barbara  Grant  Survey: 
Sec.  8.  that  portion  of  the  WV.SW  ViNVVV. 
located  within  the  Santa  Barbara  Grant 
Survey. 

Elephant  Rock  Campground  (formerly 
Elephant  Rock  Forest  Camp) 
T.  29  N.,  R.  14  E., 


Sec.  33.  SWV.NEV.. 

Flechodo  Campground  (formerly  Flechado 
Forest  Camp) 
T.  22  N..  R.  13  E., 
Sec.lO.  lot  4  and  those  portions  of  the 

SVsSEV,  located  within  the  Santa 

Barbara  Grant  Survey. 

Cuchillo  and  Cuchillo  Del  Medio 
Campgrounds  (formerly  Forest  Camp  B— 
Cuchillo  del  Medio) 

T.  27  N..  R.  13  E.. 

Sec.22.  NV4SW^SEV..EWNWV,SE"A. 
WWNEV;SEVi  excluding  approximate!> 
.62  acres  lying  within  the  Wheeler  Peak 
Wilderness  Area  (Pub.  L  96-550) 

Goat  Hill  Campground  (formerly  Goat  Hill 
Forest  Camp) 
T.  28  N..  R.  13  E., 

Sec  3.  SEV,SEV4NWV4,NWy.NWV.SEV 

.STV.NEV4SW  y<  excluding  that  portion  of 

Patent  .No.  30740017. 

Junebug  Campground  (formerly  June  Bug  Mill 
Forest  Camp) 

T  29  N..  R.  14  E. 
Sec.34.SEV4NWV,. 

La  Bobita  Overflow  Camp  Area  (formerly  La 
Bobita  Forest  Campl 

T.  29  N.,  R.  14  E, 

Sec  32,  SV4NWV,SEV4,N*4SWV,SEV., 

Twining  Picnic  Ground  and  Trailbead  and 
Taos  Ski  Valley  Winter  Sports  Area 
(formerly  Leroux  and  Twining  Forest  Camp) 

T.  27  N..  R.  14  E..  (unsun-eyed). 
Sec.  4,  SV4SV»S^.  excluding  that  portion 

lying  within  Antoine  Leroux  Grant  and 

that  portion  lying  witiun  Wheeler  Peak 

Wilderness  Area.  (Pub  L  96-5ii01; 
Sec  5.  SEiiSWy.SEy«.SViSEV»SEV4 

excluding  that  portion  in  Patent  No. 

627477; 
Sec  8.  N^4^IEy^NEV.,NEV^NWV^NE^ 

except  .52  acres  in  conflict  with  liES  82. 

and  that  portion  lying  wiOiin  Wheeler 

Peak  Wilderness  Area  (Pub.  L  96-550): 
Sec  9.  NWV4NWV.NEV4.NV4NViNW% 

excluding  that  portion  lying  within 

Antome  l,eroux  Grant. 

Lower  Hondo  Campground  (formerly  Lower 
Hondo  Forest  Camp  A) 

T.  27  N.,  R.  13  E.. 
Sec  27,  S  WNW  V,NW  y.  .N 'aSW  V.NW  V. 
excluding  that  portion  lying  within 
Wheeler  Peak  Wilderness  Area  (Pub.  L 
96-550). 

Mallette  Canyon  Campground  and  Bitter 
Creek  Summer  Home  Site  (formerly  Mallette 
Canyon  Public  Service  Site) 

T  29  N..  R  14  E., 
Sec.  24.  SEV4SEV4SWi4.SW«,SW'4SEVi. 

unsurveyed: 
Sec  25.  NWV<.NWV.SEy4.EViNWV,, 

SV4NWV.SEV..WV»NES<iSEV4. 

SWV4SEVi,EViSWV.,  excluding  those 

portions  in  Patent  No  45811/MS 1274. 
Sec  36,  lots  12, 14. 15  part  of  lot  13. 
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'■Icrzcirtita  Tra.'/head  and  Honda  Cabin 
^'.ir';.-:i5:rctive  Site  (formerly  Manzamia 
/■'j,-?s:  Carr.p  C) 

T  27  N..  R.  13  E., 
Sec  13.  SEV,NW'/4.  SEV«^fEV^NWy«. 

exciudinj?  approximately  1640  acr^s  of 
private  land. 

Sar.'.a  Barbara  Campground (foimerfy  Santa 

Bcrbarzj  Forest  CampJ 

T  22  N  .  R  12  E-. 

Sec.  38.  SE'-^SEV.NKV*,  EWEHSEV*. 
T  22.  .N.,  R.  13  E.. 

Sec- 31.  SWV.SW'-^SW''*, 

Taos  Canyon  Recreation  Areas  (formeriy 
Taos  Canyon  Recreation  Areo) 
T  25.S.  R  13  E.. 
Sec,  22.SWSHSEW. 
Sec  23.  NVuSW'^SEV^,  NWSEViSWV*. 

SWHSEV^SA^'Vi.  SWV«SWV«; 
Sec-  27,  NWV.NEV,.  .VE'-«NW%. 
5W\W%.WV''4. 

Trvcba  Vtsta  Point 
T  21  N  .  R,  11  E..  [unaurveyed] 
Sec  18.  SEWNEWNE^-*  NEV^SE'-^NEVi, 

The  areas  described  aggregate 
1.515.45  acres  m  Taos  and  Rio  Arriba 

Counties. 
The  purpose  of  the  withdrawal  is  lo 

protect  the  substantial  capital 
investment  on  these  sites  located  within 
the  [icanlia,  Cammo  Real,  and  Questa 
Ranger  Distncts.  The  withdrawal 
segregates  the  land  from  location  and 
entry  under  the  mining  law.  No  change 
in  the  segregative  effect  or  use  of  the 
land  is  proposed  by  this  action. 

For  a  penod  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  \n 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  wnting  to  the  New 
Mexico  State  Director  at  the  address 
indicated  above. 

The  authonzed  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  mvestigations  as  are  necessary  lo 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President,  and  Congress,  who  wiU 
determine  whether  or  not  the 
withdrawal  will  be  continued,  and  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  m  the  Federal  Register 
The  existmg  withdrawal  will  continue 
until  such  final  determination  is  made 
Lan7  L  Woodard. 
State  Director 

Dated.  S«plember  9, 1968. 
\VR  Doc  88-21616;  Filed  9-21-88;  8:45  ami 
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[0R-»43M»-4220-11;  QP~W-2A9'.  OA- 
22120(WASH).  On-221&6<WASH>,  Ofl- 
22t97-«(WA8H>.  OR-221»7-^(WASH),  OR- 
22197-GrWASH).  Ofl-22304<WASH)] 

Propo««d  Contlnuatfon  of 
wnhdrawats;  Washington 

AQENCY:  Bureau  of  Land  Management. 

Inlenor. 

ACnOfC  NoUce. 

SUMHAHy:  The  Department  of 
Transportation,  US.  Coast  Guard 
propose*  that  six  separata  land 
withdrawals  continue  for  an  additional 
25  years  and  requests  that  the  lands 
involved  remain  closed  to  surface  entry 
and  mining.  The  lands  have  been  and 
will  remain  open  to  mineral  leasing. 
EFFECnvi  DATE  September  22. 1988. 
FOR  FURTHER  INFORMATION  CONTACT. 
Champ  Vaughan.  BLM  Oregon  State 
Office.  P  O.  Box  2965,  Portland.  Oregon 
97208.  503-231-6905. 
BUPPLCMENTAAY  INFORMATION:  The  U.S. 

Coast  Guard  proposes  that  the  following 
identified  land  withdrawals  be 
continued  for  a  preirod  of  25  years 
pursuant  to  Sectin  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1376.  90  Stat.  2751,  43  U.S.C-  1714.  The 
following  descnbed  lands  and  projects 
are  involved; 

1   OR-22120(WASK).  Executive  Order  of 
March  26,  1909.  Tamgh  PoiDt  (Blake 
Island]  Light  Statiua  -45  sere.  Located  in 
Kitsap  County,  on  the  northeasterly 
comer  of  Blake  liland. 
T  24  N..  R.  3  B..  W  M.,  Wadhinjiton. 

2.  OR-221561WASHI.  Execunve  Order  No. 
3664  of  Apnl  25.  1922.  Eliza  Rock  Light 
Station.  1  acre.  Located  la  Whatcom 
County,  on  Eliza  Rock  in  Belhngham  B«y. 
T  36  N    R.  2  E..  W  M..  WaBhinjit'jn 

3  C)R-22iy7-B(WASHl.  Executive  Onier  -if 

luly  15.  I87S.  Puffin  Ulantl  Li^ht  Stdtion. 
5  acres.  Located  in  Whatcom  County,  on 
a  reef  350  yards  east  of  Puffin  Island. 
T  38  N..  R.  1  W.,  W  M.   Wdshmgton. 

4  OR-22197-FfWASH).  Executive  Order  of 

]uly  15,  1875.  Skip  lack  Inland  Ught 
Statioa  12^  acres,  Located  m  San  fuon 
County,  on  unsurveyed  Skip  fack  Uand. 
T  36  N  ,  R.  3  W..  W  M  .  Wflshtngton. 

5  OR-22197-C(WASHJ.  Executive  Onier  of 

luly  15. 1875,  Iceberg  Point  Light  StaUort 
S.5>  acres.  Located  in  San  {uan  County, 
on  the  south  end  of  Lopez  Island. 

T  34  N,.  R.  2  W .  W  M..  Washington. 
6-  OR-22204{WASH).  Executive  Order  No. 
561  of  Febroary  12. 1907.  Viti  Rocks  Light 
Station.  3  acres.  Located  in  Skagit 
County,  on  Viti  Rocks  at  the  south  end  of 
LLimmi  Island. 

T  36  N  .  R.  2  E..  WM.  Washington. 

The  withdrawals  currently  segregate 
the  lands  from  operation  of  the  public 
land  laws  generally,  including  the 
mining  laws,  but  not  the  mineral  leasing 
laws.  The  Coast  Guard  requests  no 


changes  in  the  purpose  of  segregative 
effect  of  the  withdrawals. 

For  a  penod  of  90  days  from  the  date 
of  publication  of  this  ootice.  all  persons 
who  wish  to  submit  comments. 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuations  may  present  their  views  m 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authonzed  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  also  be 
prepared  for  consideration  by  the 
Secretar>'  of  the  Intenor.  the  President 
and  Congress,  who  will  determine 
whether  or  not  the  withdrawals  will  be 
continued  and  if  so.  for  how  lonji!.  The 
final  determination  on  the  continuation 
of  the  withdrawals  will  be  published  in 
the  Federal  Register.  The  existing 
withdrawals  will  continue  until  such 
final  determmation  is  made. 
B.  UveUe  Black. 

Chief  Branch  of  Lands  and  MineroU 
Operations. 

Dated:  September  14.  1886. 
[m  Doc  88-21617  Filed  9-21-88;  8:45  am] 

BILUNO  COOC  «3i0-»-ll 


[MT-OeO-Oe-4410-021 

Meeting;  Lcwtstown  Dtstrlct  Advisory 
Counci),  MT 

AOCNCV:  Bureau  of  Land  Management — 
Lewistown  District  Office.  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  In 
accordance  with  Pub.  L  92-483  that  a 
meetmg  of  the  Lewistown  District 
Advisory  Coimcil  will  be  held  Thursday. 
October  6. 198fl.  at  8  a.m.  in  the  Banquet 
Room  of  lorgenson's  Restaurant.  1720 
Eleventh  Avenue.  Helena.  Montana.  The 
meetmg  is  being  held  m  Helena  to  allow 
the  District  Advisory  Council  to 
participate  in  a  field  tour  to  be 
conducted  by  the  Butte  District  Office  of 
the  Bureau  of  Land  Management  on 
October  5.  Following  the  meeting,  there 
will  be  a  round  table  discussion  of 
multiple  use  issues  with  members  of  the 
Miles  City  and  Butte  District  Advisory 
Councils.  The  agenda  is  as  follows: 

1.  Approve  minutes  of  last  meeting. 

2.  Update  on  selected  District 
programs 

3.  Status  of  Advisory  Council 
nominations. 

4.  New  business. 

5.  Opportunity  for  public  commenL 

6.  Adjourn. 
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The  meeting  is  open  to  the  public  The 
public  may  make  oral  statements  before 
the  Advisory  Council  or  file  written 
statements  for  the  council's 
consideration.  Depending  upon  the 
number  of  persons  wishing  to  make  an 
oral  statement,  a  per  person  time  limit 
may  be  established.  Summary-  minutes 
of  the  meeting  will  be  maintained  in  the 
Bureau  of  Land  Management  District 
Office  and  will  be  available  for  puhhc 
inspection  and  reproduction  dunng 
regular  business  hours  within  30  days 
following  the  raeeting- 
FOR  FURTHER  INFOPIMATION  CONTACT: 
District  Manager,  Lewistown  District, 
Bureau  of  Land  ManagemenU  Airport 
Road.  Lewistown,  Montana  59457. 

D^te:  Sepieinber  14. 1988. 
WayMZinM. 
District  Manager 
(FR  Doc.  88-21680  Filed  9-21-66;  8:45  aroj 
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(AZ-04(>-0e-4322-02] 

Saflord  District  Grazing  Advisory 
Board  Meeting 

AOENCV:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice  ot  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pub.  L.  92-463,  that  a 
meeting  of  the  Sufford  DistncI  Crazing 
Advisory  Board  will  be  held. 
OATt  Fnday.  October  14. 1988,  9:00  a.m. 
ADDRESS:  Safford  District  Office.  425  E. 
4lh  Street,  Safford  Anzona  85546. 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  meeting  includes  the 
following  items.  Introduction  of  the  new 
board.  Discussion  between  old  and  new 
members.  Management  Update,  and 
business  from  the  floor. 

The  meeting  is  open  to  the  public 
Interested  persons  may  make  oral 
statements  lo  the  Board.  A  wnllen  copy 
of  the  oral  statement  may  be  required  lo 
be  provided  at  the  conclusion  of  the 
presentation.  Written  statements  may 
also  be  filed  for  the  Boards 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
Distnct  Manager.  Bureau  of  Land 
Management.  425  E.  4lh  Street,  Safford. 
Arizona  85546.  by  4:15  p.m..  Thursday. 
October  13. 1988. 

Summary  minutes  of  the  Board 
meeting  will  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  inspection  and  reproduction 
(during  regular  business  hours)  within 
thirty  (30)  days  following  the  meeting. 


Date:  Seplemb€r  16. 1968. 

Ray  A.  Brady, 

District  Manager. 

[FR  Doa  6ft-21679  FUed  9-21-88: 8:45  am| 
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|NM-03-08-441(M)8| 

Intent  To  Prepare  Resource 
Management  Plan  and  lrtvttatk>n  To 
Participate  In  Identification  of  Issues 
and  PtannIng  Criteria 

agency:  Bureau  of  Land  Management. 
Las  Cruces  Distnct.  New  Mexico. 
action:  Notice  of  Intent  to  Prepare 
Resource  Management  Plan. 

SUMMARY:  "Hie  BLM.  Mimbres  Resource 
Area  (formerly  the  Las  Cruces/ 
Lordsburg  Resource  Area).  Las  Cruces. 
New  Mexico,  is  initiating  the 
preparation  of  a  Resource  Management 
Plan  (RMP)  which  will  include  an 
Envnronmental  Impact  Statement  (EIS). 
The  plan  will  guide  and  control  future 
management  actions  on  approximately 
3.6  nuUion  acres  of  public  land  and 
mineral  resources  by  the  BlAfs 
Mimbres  Resource  Area.  The  Code  of 
Federal  Regulations.  Title  43.  Supbparl 
1600,  will  be  followed  for  this  planning 
effort.  The  public  is  Invited  to 
participate  in  the  planning  process, 
beginning  with  the  identification  of 
issues  and  plannmg  criteria  in  June  1989. 
DATE:  Comments  relating  to  the 
identification  of  issues  and  planning 
criteria  will  be  accepted  until  |uly  11. 
1989- 

ADDRESS:  Send  comments  to  Scott 
Florence.  RNiP  Team  Leader.  Bureau  of 
[.and  Management.  Mimbres  Resource 
Area.  1800  Marquess.  Las  Cruces.  New 
Mexico  B80(I5. 
FOR  FURTHER  INFORMATION  CONTACT: 

Tim  Salt.  Area  Manager  or  Scott 
Florence.  RMP  Team  Leader.  Mimbres 
Resource  Area.  (505]  525-8228. 
SUPPLEMENTARY  INFORMATION:  The 
planning  area  will  include  the  public 
land  and  Federal  mineral  ownership  in 
Dona  Ana,  Luna,  Hidalog.  and  Grant 
Counties  in  southwestern  New  Mexico. 
This  encompasses  approximately  3.0 
million  acres  of  BLM-adniinistered 
surface  and  3.6  million  acres  of  Federal 
minerals  under  Federal.  Stale,  or  private 
surface  in  the  four-county  area. 
Anticipated  issues  lo  be  addressed 
during  development  of  the  RMP  include. 
but  are  not  limited  to.  the  following:  (1) 
V*'hich  lands  in  the  Mimbres  Resource 
Area  could  be  transferred  lo  other  than 
BLM  administration  or  require  further 
study,  and  which  lands  would  be 
beneficial  to  BLM  programs  if  acquired: 


(2)  which  public  land  requires  speaa! 
management  practices  to  protect  or 

enhance  significant  scenic  riparian, 
natural,  cultural,  planL  wildlife,  or  other 
values:  (3)  what  public  land  should  be 
designated  as  open.  Umited.  or  closed  to 
motorized  vthicle  access,  and  what 
lands,  if  any.  should  be  managed  for 
intensive  off-road  vehicle  use;  (4)  for 
what  pubhc  land  should  legal  access  be 
acquired,  and  on  which  land  should 
vehicular  access  be  provided:  and  (51 
which  areas  should  be  considered  for 
competitive  mineral  materials  sales  anO 
what  areas,  if  any.  should  be  closed  to 
mineral  material  disposal.  A  number  of 
management  concerns  will  also  be 
addressed  in  the  RMP  and  include,  but 
are  not  limited  to.  the  following:  (1) 
Rights-of-way  exclusion-avoidance 
areas;  (2)  recreation  management;  13) 
watershed  management:  |4)  wildlife 
habitat  managemenL  (5)  livestock 
grazing;  and  (6)  management  of  the  area 
along  the  U.S.  Mexico  border.  These 
preliminary  issues  and  management 
concerns  are  not  final  and  may  be 
further  refined  by  direct  input  through 
active  public  parlicipaUon. 

The  RMP  will  be  developed  by  an 
intBrdisciplinar>'  team  using 
representation  from  the  Team  Leader, 
Technical  Coordinator.  Range 
Conservatiomst,  Geologist.  Realty 
Specialist.  Wildlife  Biologist.  Natural 
Resource  Specialist.  Archeologist, 
Economist,  and  Wnter-Edilor  with 
additional  technical  support  to  be 
provided  by  other  specialists  as  needed. 
A  comprehensive  public  participation 
plan  has  been  prepared.  It  is  intended  tu 
involve  interested  or  affecled  parlies 
early  and  continuously  throughout  the 
planning  process.  An  individual  may 
protest  approval  of  a  Proposed  Plan  only 
with  respect  to  those  items  submitted  in 
wnting  to  the  Area  Manager  during  the 
planning  process.  The  plan  emphasizes 
localized  one-to-one  contacts,  media 
coverage,  direct  mailings,  and  continued 
coordination  with  local,  Stale,  and  other 
Federal  agencies.  Meetings  to  determine 
the  scope  of  the  RMP  and  to  obtain  input 
on  issues  and  planning  criteria  will 
tentatively  be  held  in  Las  Cruces, 
Deming.  Lordsburg.  Silver  City,  and  El 
Paso  in  lune  and  July  1989.  A  scoping 
package  wiIF  be  issued  m  early  )une 
1989,  giving  the  times  and  locations  for 
these  meetings. 

Complete  records  of  all  phases  of  the 
planning  process  will  be  available  to  the 
public  at  the  Mimbres  Resource  Area 
located  in  the  Las  Cruces  District  Office 
throughout  development  of  the  RMP  A 
Draft  and  proposed  plan  including  a 
draft  and  final  EIS  will  be  published. 
This  vnll  be  followed  at  the  completion 
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of  this  project  by  the  publication  of  a 

Record  of  Decision  and  Approved  Plan. 

MoDte  G.  lordan. 

Assoaa.'e  S:a:e  Director. 

[VR  Doc.  88-21678  Filed  9-21 -68:  8:45  ami 

eiUJHG  COOC  U1(KfB-W 

[ES-94O-0ft-4520-13;  (ES-039056.  Group 

24)1 

Missouri;  Filio^of  Plat  of  Dependent 
Resurvey 

September  IJ  1988- 

1.  The  piat  of  the  dependent  resur\ey 
of  a  portion  of  the  east  boundary. 
Township  35  North.  Range  1  East,  a 
portion  of  the  south  boundary. 
Township  36  North,  Range  1  East,  and  a 
portion  of  the  subdivisional  lines. 
Township  35  North.  Range  1  East,  Fifth 
Pnncipal  Mendian.  Missouri,  wit!  be 
officially  filed  m  the  Eastern  States 
Office,  Alexandria.  Virginia  at  7.30  a.m., 
on  October  28.  1988. 

2.  The  dependent  resurvey  was  made 
at  the  request  of  the  United  States 
Forest  Service. 

3.  All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  dependent 
resurvey  and  survey  must  be  sent  to  the 
Deputy  State  Director  for  Cadastral 
Survey.  Eastern  States  Office,  Bureau  of 
Land  Management.  350  South  Pickett 
Street.  Ale.xandria.  Virginia  22304.  prior 
to  7,30  a.m..  October  28.  1988. 

4  Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  S4.00  per  copy. 
Lane  f.  Bouman. 

Deputy  State  Director  for  Cadastral  Survey 
and  Support  Services. 
|FR  Doc  88-21677  Filed  9-21-68;  8:45  am] 
BlUiNG  CODE  «3iO-<U-y 


DEPARTMENT  OF  JUSTICE 

Information  ColiectJon(s)  Under 
Review 

September  19. 1988. 

The  Office  of  Management  and  Budget 
[0MB)  has  been  sent  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Pdperwork  Reduction  Act  (44  U.S-C 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories. 


Each  entry  contains  the  following 
information;  (1)  The  title  of  the  form  or 
collection;  (2)  the  agency  form  number, 
if  any  and  the  applicable  component  of 
the  Department  sponsoring  the 
collection;  (3]  how  often  the  form  must 
be  filled  out  or  the  mformation  is 
collected.  (4j  who  will  be  asked  or 
required  to  respond,  as  well  as  a  brief 
abstract;  (5)  an  estimate  of  the  total 
number  of  respondents  and  the  amount 
of  estimated  time  it  takes  each 
respondent  to  respond;  (8j  an  estimate 
of  the  total  public  burden  hours 
associated  with  the  collection;  and.  (7) 
an  indication  as  to  whether  section 
3504(h)  of  Public  Law  96-511  applies. 
Comments  and/or  questions  regardmg 
the  item(s)  contained  m  this  notice, 
especially  regarding  the  estimated 
response  time,  should  be  directed  to  the 
0MB  reviewer.  Mr.  Sam  Fairchild,  on 
(202)  395-7340  ANT)  to  the  Department 
of  Justice's  Clearance  Officer.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  so  notify 
the  0MB  reviewer  AND  the  Department 
of  Justice's  Clearance  Officer  of  your 
intent  as  soon  as  possbile.  The 
Department  of  Justice's  Clearance 
Officer  is  Larry  E.  Miesse  who  can  be 
reached  on  (202)  633-4312. 

New  CollectioD 

(1)  Petition  for  Temporary  Worker  or 
Trainee 

(2)  M29H.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4}  Individual  or  households,  businesses 
or  other  for-profit.  This  form  will  be 
used  by  an  employer  to  apply  for  an  H 
nonimmigrant  visa  classification  for  a 
foreign  national  to  come  temporarily 
to  the  United  States  to  work  or  to 
receive  training. 

(5)  50.000  responsents  at  one  hour  each 

(6)  50.000  estimated  annual  public 
burden  hours 

(7)  Not  applicable  under  3504(h).  An 
expedited  clearance  (less  than  60 
days]  has  been  requested 

Extension  of  the  Elxpiralion  Date  of  a 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Application  by  Cuban  Refugee  for 
Permanent  Residence 


(2)  I-485A,  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  or  households.  Used  by  a 
Cuban  refugee  to  apply  for  permanent 
resident  status 

(5)  22.224  annual  respondents  at  .5  hours 
each 

(6)  11,112  estimated  annual  burden 
hours 

(7)  Not  applicable  under  3504(h] 

(1)  Application  for  Petition  for 
Naturalization 

(2)  N-455.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  or  households.  Used  by 
an  applicant  for  naturalization  to 
request  transfer  of  petition  to  another 
court 

(5)  3,000  respondents  at  .166  hours  each 

(6)  498  estimated  annual  burden  hours 

(7)  Not  applicable  under  3504lhJ 

(1)  Guarantee  of  Payment 

(2)  1-510.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Businesses  or  other  for-profit.  Used 
by  the  master  or  agent  of  a  vessel  or 
aircraft  to  guarantee  payment  for 
expenses  incurred  for  an  alien 
crewman  who  arrived  in  the  U.S.  and 
18  afflicted  with  any  disease  or  illness 
mentioned  in  section  255  of  the 
Immigration  and  Nationality  Act 

(5)  2,500  respondents  at  166  hours  each 

(6)  415  estimated  annual  burden  hours 

(7)  Not  applicable  under  3504(h). 

(1)  Refugee/ Asylee  Relative  Petition 

(2)  1-730.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  or  households.  Used  to 
file  a  petition  on  behalf  of  the 
applicant's  spouse  and/or  child  who 
has  never  had  refugee  or  asylee 
status,  provided  that  the  applicant's 
status  existed  prior  to  the  approval  of 
his/her  refugee/ a sy less  status 

(5)  2.500  respondents  at  .083  hours  each 

(6)  207  estimated  annual  burden  hours 

(7)  Not  applicable  under  3504(h). 
Larry  E-  Mi»8M 

Department  Clearaace  Officer.  Department  of 
fustice. 
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US  Department  of  Justice 
iTimigration  and  Naturalization  Service 


0MB  t  niS'OOOO 

Peiition  for  Temporary  Worker  or  Trainee 


DO  NOT  WRITE  IN  THIS  BLOCK 

CdwIDf 

Action  Stamp 

fte  Stamp 

A# 

G  ?8cMVOLAG  # 

Petition 

Validity 

D  H   J 

A.  Information  about  this  petition 


1       Thu  petition  IS  b«in9  filed  'O'  {check  one) 

□  HI  Alien  of  distinguished  me'itaf^tJ  abil.iy 

□  H  2  Alien  to  perlcMm  tempotafy  se'vicei  o'  iabo» 
n  H-3  Aden  trainee 


2      Thrt  petition  isa  □  Imtji^idual 

fcheck  approfifiate  boiei)  Q  Accompanying  Aliens 

n  Ntvv  Petition  Q  Group 

□  Amended  PetitMjn  O  MuKipie  Aliens 


B.  Information  about  employer/petitioner 


C.  Information  about  employee  or  trainee 

fSee  msi'uctions  toi  orouo  or  multifile  aliens) 


1      Company  Name 


1      Name  (Family  Name  m  CAPS) 


i     Address  (Numbef  and  Street) 


2     Address  (Number  and  St'e«t) 


iApartment  Number) 


(Town  or  City) 


(State/Country) 


(ZIP/Posl»l  Code) 


[Town  Of  Ctly) 


(Siate/CcHintry) 


(ZiP/Postal  Code) 


3     Address  whe'e  employee  will  work  or  receive  training  (if  diMereni) 


3     Place  of  Birth  (Tc»wn  or  C  ity  i 


(Slate/Country) 


4     mS  Employer  ID  Number 


A     Date  o1  Birth  (Mo/itWOay^  rear)  S     Country  o*C<ti2enship 


5     Date  established  and  number  of  employees 


6     Gross  ar>d  Net  annual  mcome 


6     P'utession  o«  occupation  and  years  of  eNpenence 


7     Social  Seiurity  Number 


7     Number  of  employee!  or  trameei  included  m  thts  petit.c 


8     Alien  Registration  Number 


8     Description  of  business  (nature) 


9      Address  tnU.S  wheteahen  wiH 'es'd*? 


9  Have  you  fi>ed  ar  immigrant  visa  petition  or  application  tor  permanent 
laboc  certification  m  the  alien's  behalf 

□  No D  Yes  (H  Yes,  explain) 

10  Haveyou  tiled  any  other  nonimmigrant  v<sapet]tion(s)on  behalf  of 
the  alien' 

QUO  D  Yei(lf Yesenpldtn) 


10     Add'eiSlowhith  prospective  employee  will  return 


n      Sex 

D  Male 
□  Female 


1?     Maxtal  Status 
□  Married 
D  Widowed 


O  Dtvorted 

D  Single 


1 3     Dates  of  prior  periods  of  stay  m  the  U  S  f or  the  past  6  years  and 
type(s]of  visa 


O.  Information  about  the  position  offered 


2    Hours  per  week 


3   Wages  per  week 


Ovenimt  'die 


4     Other  compensation  (explain) 


Valued  at  (doiiars  per  week) 


5    Dates  of  intended  employment  or  tiaimng  (Mooin^Day  Tear) 
fiom To 


6     Give  a  nontechnical  description  of  the  services  the  p'ospectiwe  employee  is  10  peifoi m  or  the  naming  the  prospective  itamee  will  receive 


rf-i.^We^e-pi 

Hr^jOn-IM-n 

.:.-C 

T.;-.     .-:! 

1 

nr-f.rC 

S«tH 

*«,,.,«. 

tH-v(<l 

«H-.««. 

Form  I-129H  (09/07/88) 
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Complete  for  H-1  Classification 

1  Q      Protessiondl  (Artdch  dneapidnattonastowhy  the  tervKei 

lo  be  peiiormed  re<ju"e  4  perjon  of  H  1  CAliber.  and 

evidence  to  est«bi>sh  eligibility  for  H-1  classiftcation 

(heclied  t>«iow  ) 

Q     US  decree 

Q     Foreign  degree  equ'VdIent  to  a  U  S  degree 

D     State  license  to  practice  protesston 

Q     Combination  of  college-level  education  and 

tpeoaii/ed  tratmng  and  o*  expenence  e4)uiva'eni  to 

a  U  S  degree 

2  □      Prominent  alten  or  group  (Anach  an  explanation  as  to 

why  the  services  to  tm  perfofn^ed  require  a  person  or 
group  of  M- 1  caiibef .  tnd  ev-dence  to  establish  eligibility 
for  H-1  classification  checked  below  ) 
□      ^Jatl0^al  or  >oterr;ational  acclaim  and  recognition 
Q     Recognition  by  e»pe*ts  as  unique  or  traditional 

artist(s)  at  evcept'Onal  ability  m  the  arts,  cultural,  or 

entertainment  fiekl 
n      Exceptional  career  achievement  m  business 
J        n      Accompanying  alien  to  HI    beneticary  (Atlath   an 
expianationof  the  essentiality  to  H  t  beneficiary} 


Complete  for  H-2  Classification 

Artac^i  an  np'anat'on  of  joui  temporary  neetf  for  the  then's 
lervitei,  and  a  labor  Cen-fKation  from  the  u  S  Department  of 
labor  (or  iNf  Governor  o'  Guam  jj  apptop*'ste)  o'  notue  that 
cerTification  cannot  be  made  if  ienifustion  cannor  be  made,  afso 
attach  counfervai'rng  evK/ence,  afong  with  evidence  of 
benefifisrytiett  guj/f  hcaMMU  (o  periotm  lervKei. 

1  employment  IS 
Q  Seasonal 
a  Peak  toad 
□      Intermtnent 

Q      One-time  occurrence 

2  Temporary  need  rs 
D  Unpredictable 
a     Periodic 

Q      Recurrent  annually 


G.  Complete  for  H-3  Classification 

J^rJ^^acJeIC"p^'on  of  the  training  piognm  to  be  provided 
i        IS  ir>e  tranmg  you  mtenij  to  provide  or  similar  fair 

avd'iabie  m  the ahen's country? 

D     No  O     I'M  (If  yes.  explain) 


H.  Employees  Present  Status  (check  the  appropriate  box  bciow 
and  give  the  intorn>AT,on  required  for  the  boa  you  checked  ) 
1        Q     Prospective  employee  'S  Outside  the  United  States  and 
wilt  apply  tor  a  visa  abroad  at  the  following  American 
Consulate         (Name  City  and  Country) 


?       W'H  the  training  benefit  the  alien  in  pursumg  a  career 
abroad  > 
n     No  D    *M  (ifyes.enjMainJ 


O  Prospective  employee  is  exempt  from  obtaining  a 
nonimmigrant  visa  and  will  apply  for  admission  at  the 
foltowing  U  S  port  of  entry    (Provide  City  and  State) 


3       Does  the  trainmg  involve  prod^iive  employment  int.id«rital 
tothetrainir»g' 
D     No  a     Yes  (if  yes.  give  percentage  of  lime) 


Q  Piospective  employee  i$  m  the  United  States  and  n 
applying  for  change  of  nonimmigrant  status  Form  I-S06 
rs  attached 


Oo^s  the  alien  already  have  skills  related  to  the  fammg' 
Zj      ^'-'  O      *«  ('*  ^*S-  e«plain) 


Employee  is  m  the  United  States  ana  is  applying  tor  an 
extension   FormlS39fs  attached  tor  each  employee 


Penalties:    You  may,  by  law,  be  fined  up  to  $10,000  or  imprisoned  up  to  five  year,  or  both,  for  knowvingly  and  willfully 

falsifying  or  concealing  a  material  fact  or  using  any  false  document  m  submitting  this  petition. 


Your  Certification:  I  cet^ify.  under  penally  of  perjury  under  ihe  laws  of  the  United  States  of  America,  that  the  foregoing 
is  true  and  correct  Furthermore.  I  authorize  the  release  of  any  information  from  my  records  which  the  Immigration 
Service  needs  to  determine  eligibility  for  the  benefit  thai  I  am  seeking 


Name  {Type  or  Print) 

T.tie 

i.gr-d'-'e 

Date 

Phone  Number 

Certification  of  person  prepa 

ti-ie  person  above  and  that  it  < 

ring  form 
i  based  on 

if  other 
all  info 

than  above 

rmat-on  of  w 

1  declare  that  1 
hich  1  haveanv  W 

prepared  this 
nowledqe 

dcKument  at  the  request  of 

■.d-e:',::^-,'^.  nt; 

Address 

G  28  )D  Number 


Cormil29H  (09/07/88) 

jFR  Doc,  8a-21625  Filed  9-21-88:  8:45  am) 
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Itemized  Instructions  for  Completing 
Form  I-129H.  Petition  for  Temporary 
Worker  or  Trainee 

Type  or  pnnt  legibly  in  ink.  If  extra 
space  is  needed,  attach  a  continuation 
sheet,  indicate  the  item  number,  and 
sign  each  sheet.  Wnte  N/A  if  the  item 
does  not  apply. 

Section  A— Information  About  the 

Petition 

Item  1.  Classification  sought.  Check  only 
one  clasaificatjon  for  which  you 
wish  LNS  to  determine  the  ahen'a 
eligibility. 

Item  2.  Type  of  Petition.  At  least  two 
boxes  should  be  checked  to  show 
whether  this  petition  is  a  new  or 
amended  petition  for  an  individual, 
accompanying  ahen(5),  group,  or 
multiple  aliens. 

Section  B — Infonnation  About 
Employer/Petitioner 

Item  1.  Name.  Enter  the  petitioning 
organization's  or  individual's 
business  name  which  intends  lo 
employ  or  tram  the  alien.  If  an  agent 
is  the  petitioner  on  behalf  of 
multiple  employers,  enter  the 
agent's  business  name. 

Item  2.  Address.  Enter  the  location  of 
the  organization,  individual,  or 
agent  which  is  filing  this  petition. 

Item  3.  Address  where  employee  will 
work  or  receive  training.  Complete 
if  this  address  is  different  from  the 
petitoner's  address.  Attach  an 
itinerar>'  of  locations  when  the  alien 
will  work  or  receive  training  at 
multiple  locations. 

Item  4.  IRS  employer  ID  number.  Self 
explanatory. 

Hera  5.  Date  established  and  number  of 
employees.  Indicate  the  month  and 
year  that  you  began  operating  as  a 
business  and  the  number  of  persons 
employed  by  your  business. 

Item  6.  Gross  and  net  annual  income. 
Indicate  approximate  income  before 
and  after  expenses  for  the  previous 
tax  year. 

Item  7.  Number  of  employees/trainees 
indicated  in  this  petition.  Specif>' 
the  number  of  aliens  for  whom 
classification  is  being  requested  on 
this  petition.  You  must  follow  the 
procedures  for  including  multiple 
aliens  on  a  smgle  petition. 

Item  8  Description  of  business.  Enter 
the  nature  of  your  business,  such  as 
hospital,  university,  financial 
institution,  or  auto  manufacturer. 

Item  9.  Fihng  of  an  immigrant  visa 
petition  of  application  for 
permanent  labor  certification. 
Check  no  or  yes  to  indicate  whether 
you  have  taken  one  of  these  actions. 


If  yes,  explain  the  stutue  of  the 
immigrant  visa  petition  and/or 
permanent  labor  certification 
application,  where  filed,  the  nature 
of  the  permanent  employment,  and 
final  action,  if  any. 
Item  10.  Nonimmigrant  visa  pelition[s) 
filed.  Check  no  or  yes  to  indicate 
whether  you  have  filed  any  other  H 
or  L  nonimmigrant  visa  petitions  on 
behalf  of  the  alien  in  the  past  six 
years.  If  yes,  indicate  dates  of 
approval  or  denial  and  the  INS 
office  which  approved  or  denied  the 
petitions. 

Section  C — Information  About  Employee 

Item  1.  Name.  When  the  petition  is  for 
an  individual,  indicate  the 
individual's  name.  When  the 
petition  is  for  a  group,  indicate  the 
group's  professional  name  and 
attach  a  list  of  the  names.  Indicate 
each  alien's  name  and  addresss. 
date  and  place  of  birth,  occupation, 
social  security  number,  and  dates  of 
previous  stays  in  the  United  States 
for  the  past  six  years.  When  the 
petition  is  for  accompanying  aliens 
or  multiple  H-2  or  H-3  aliens,  so 
indicate  and  attach  a  list  of  the 
names  of  the  aliens  and  other 
identifj'ing  information  as  required 
above  for  members  of  a  group.  Skip 
items  2-13  if  this  petition  is  for  a 
group,  accompanying  aliens,  or 
multiple  aHens. 

Item  2.  Address.  Enter  the  alien's  current 
address  or  place  of  residence 
whether  in  the  United  States  or  in  a 
foreign  country. 

Item  3.  Place  of  birth.  Self  explanatory. 

Item  4.  Date  of  birth.  Self  explanatory. 

Item  5.  Country  of  citizenship.  Self 
explanatory. 

Item  6.  Profession  or  occupation  and 
years  of  experience.  Enter  the  title 
of  the  alien's  occupation  and  the 
number  of  years  of  work  experience 
and/or  specialized  training  which 
the  alien  has  in  the  occupation. 

Item  7.  Social  security  number.  Enter  if 
the  alien  has  a  US.  social  security 
numbr. 

Item  8.  Alien  registration  number.  If  INS 
has  ever  assigned  the  alien  an  "A" 
number,  such  as  All  664  546.  enter 
the  number,  if  known. 

Item  9.  Address  in  the  U.S.  where  the 
alien  will  reside.  If  known,  enter  the 
alien's  intended  U.S.  address. 

Item  10.  Address  to  which  alien  will 
return.  Enter  the  foreign  address  to 
which  the  alien  will  return  after  his 
or  her  temporary  stay  m  the  United 
States. 

Item  11.  Sex.  Self  explanatory. 

Item  12.  Martial  status. 


Item  13.  Periods  of  slay  in  the  U.S.  for 
the  past  year  and  lypets)  of  visa 
held.  Enter  the  dates  of  all  periods 
of  stay  in  the  United  Stales  from  six 
years  ago  lo  the  present  time  and 
the  type  of  visa  held.  i.e..  6/83  to  6/ 

84  (B-1  visa),  2/86  lo  presenl  (L-1 
visa)  or  9/84  to  12/84  (B-2  visa),  6/ 

85  to  6/87  (H-1  \isa). 

Section  D — Information  About  the 
Position  Offered 

Item  1.  Job  title.  Enter  the  cominon  name 
or  payroll  title  of  the  job  being 
offered. 

Item  2.  Hours  per  week.  Enter  the  basic 
hours  of  work  required  each  week 
and  any  anticipated  ovetime. 

Item  3.  W^ages  per  week.  Enter  the 
weekly  wage  or  salary  to  be  paid 
and  the  overtime  rale  m  accordance 
wnih  Federal,  State,  or  local  law. 

Item  4.  Other  compensation  and  its 
dollar  value.  Specify  other 
compensation  offered,  if  any.  in 
addition  lo  the  alien's  salary,  i.e., 
commissions  bonuses,  housmg.  or 
transportation.  Estimate  the  weekly 
dollar  value  of  such  compensation. 

Item  5.  Dates  of  intended  employment  or 
training.  Indicate  the  starting  and 
ending  dales  of  the  penod  of 
intended  employment  or  training.  In 
the  period  of  time  requested,  you 
may  include  appropriate  time  which 
the  alien  needs  to  be  in  the  United 
Slates  prior  lo  the  date  emplo>Tnent 
or  training  actually  starts  for 
activities  incidental  to  the 
employment  or  training,  such  as 
rehearsals,  purchase  or  rental  of 
equipment,  of  finding  a  place  to  live. 

Item  6.  Nontechnical  description  of 

services  or  training.  Briefly  descnbe 
the  alien's  intended  job  duties  or 
training.  Specif>'  any  special 
working  or  training  conditions. 
Attach  a  separate  sheet  if 
additional  space  is  needed. 

Section  E — H-1  Classification  for  Aliens 
of  Distinguished  Merit  AbiUty 

Item  1.  Check  to  indicate  that  you  are 
seeking  H-1  classification  for  the 
alien  as  a  professional  and  check 
which  criterion  the  alien  meets  to 
qualify  as  a  member  of  the 
professions.  Attach  documentation, 
such  as  copies  of  degrees, 
certificates,  licenses,  and  references 
to  show  that  the  alien  qualifies  as  a 
professional.  In  addition,  explain 
why  the  work  to  be  done  requires 
the  knowledge  and  skills  of  a 
professional. 

Item  2.  Check  to  indicate  that  you  are 
seeking  H-1  classification  for  a 
prominent  alien  or  group  and  check 
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which  CTitanoa  the  aiiec  or  group 
Di£ets  U)  quaJiiy  aa  proBimenL  Refer 
10  Part  n.  Sectioo  Col  the 
instruction  booUel  for  the  type  of 
dociusentatjoo  which  you  must 
attach  to  the  petition  to  show  thdt 
the  alien  or  group  ia  promioenL 
Explain  why  the  work  to  be  done 
requires  the  calibef  of  a  prominent 
alien  or  group. 
Item  3.  Check  if  the  petition  indues 
accompanying  aliea(s).  In  a 
separate  attacfuxient.  explain  bow 
the  alien's  support  services  are 
essential  to  successful  performance 
o/  work  by  the  H-1  individual  or 
group  and  why  the  support  services 
cannot  be  readily  done  by  a  United 
States  worker. 

Section  F — H-2  Clasufication  for  Other 
Temporary  Workers 

l:em  1  Check  the  box  which  describes 
the  nature  of  your  need  for  the  work 
to  be  done.  Also  explatn  in  a 
sepervte  attacfaRient  why  you  need 
the  alien's  servioeB  for  the 
temporary  period  requested. 

Item  Z.  Check  the  box  whK;h  describes 
the  frequency  of  you  need  for  the 
work  to  be  done.  Attach  the  labor 
certification  or  notice  that 
certification  cannot  be  nade  from 
the  Oepartment  of  Labor.  If  you  are 
attaching  a  notu:e  that  oertiftcatian 
cannot  be  made,  you  may  inchide 
counterv'aihng  evidence.  See  Part 
Ul.  paragraph  (C)I4)  o(  the 
instmctioD  booklet.  You  must  also 
provide  evidence  that  the  alien  is 
qualified  to  do  the  work.  The  alien 
muat  bare  any  educatioa.  traimng. 
and  expeneztce  required  in  the  job 
offer  ior  labor  certificatMCL 

Section  G — H-3  CtassiTication  for 

Trainees 

Item  t.  If  ye«  ia  checked,  cieachbe  the 
training  available  in  the  alien's 
country  and  explain  why  you  are 
proposing  to  train  the  alien  in  the 
U.S.  A  detailed  description  of  the 
train:ng  program  must  be  attached 
to  the  petition. 

Item  2.  If  yes  is  checked,  deecnbe  the 
alien's  current  job  and 
qualiiicatioos  and  explam  how  ti'ie 
propoaed  training  wdl  benefit  the 
alien  in  purauing  a  career  abroad. 

I'.em  3.  If  the  training  program  involved 
any  productive  work  of  on-the-job 
training,  you  muat  indicate  what 
percentage  of  the  eUen's  time  will 
be  spent  m  productive  work  or  on- 
the-fob  trammg. 

Item  4.  If  the  alien  has  already  okilia 
related  to  the  type  of  traming  to  be 
provided,  describe  the  extent  of  the 
alien's  current  skills. 


I.MPORTANT  NOTICE 

Plea**  i«*d  t^  <itlmilni  inatiuctions 
for  Gliag  as  H  petiliaa  carvfoUy  for 
the  filing  pracndnr**  anJ  docuraentary 
requirements  foraacfa  H  dasaificalion. 

Public  reporting  burden  for  Ihia 
coliecUoo  of  tnfonnatloo  la  e»tmuited 
to  average  I  hour  per  respooae, 
including  the  time  for  reviewing 
instnicbone.  seaching  existing  data 
sources,  gathenng  and  mauitaining 
the  data  needed,  and  completing  and 
reviewing  the  collection  of 
information.  Send  comments 
re^rding  this  burden  estimate  or  any 
other  aspect  of  this  coUectioo  of 
informatioa,  mciudiog  auggestiona  for 
reducing  this  burden  to:  VS. 
Department  of  Justice,  Immigration 
and  Naturalization  Service  tKoom 
2011).  Washington.  DC.  20536;  and  to 
the  Office  of  Information  and 
Regulatory  Afiairs.  Office  of 
Management  and  Budget  Washington, 
OC2Ua03 

|FR  Ooc  il8-;iii:^  Fded  B-2l~Bei  &4S  usl 
aiuiMS  oocc  uw-w^i 


Antitrust  Division 

Nottc*  Pursuant  to  the  National 
Cooparatlw  Researcti  Act  ot  1984; 
MIcrovtactronIc*  and  Computer 
Technology  Corp. 

Notice  is  hereby  given  that,  pursuant 
to  sectioo  8(a)  of  the  National 
Cooperative  Research  Act  of  19B4. 1.i 
U.S.C  4301  et  seq.  ("the  Act"). 
.Vticroelectronic*  and  computer 
Technology  Corporation  ("MCC'l  has 
filed  a  whiten  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosiog  change*  in  the 
membership  of  MCC  The  additional 
written  notification  was  hied  for  the 
purpose  of  extending  the  protections  of 
section  4  of  the  Act  limiting  the  recovery 
of  antitrust  plaatiffs  to  actual  damages 
under  specified  circumstances. 

On  December  21.  1984.  MCC  and  its 
shareholders  filed  their  anginal 
notification  pursuant  to  section  B<a|  of 
the  Act.  The  Departtnent  of  fustioe  (the 
■'Department ")  published  a  notice  in  the 
Fadacal  Ragislar  pursuant  to  section  6|b) 
of  the  Act  oo  January  17,  1985,  50  FR 
2633  MCC  and  iu  shareholders  filed 
addiUooaJ  notifications  on  March  29. 
1965,  October  21. 1965.  July  30.  ]9i». 
November  7. 1986.  December  23,  law. 
February  25. 1987.  December  23, 1987, 
and  March  4, 188a  The  Department 
published  notices  in  the  Federal  Register 


in  response  to  these  additional 
notifications  on  April  23, 1985  (SO  FR 
'.5989).  September  10,  1986(51  FR  32363). 
December  &.  1986  (51  FR  44132). 
February  3. 1987  (52  FR  3356).  March  It), 
1S87  152  FR  8661).  January  22. 1988  (53 
re  1859),  and  March  28. 1988  (53  FR 
10159),  respectively. 

Effective  on  or  about  August  16, 1988, 
Allied  Corporation  and  each  of  lis 
subsidiaries  are  no  longer  parties  to 
MCC 

JOMph  a  Wklnac 

DiivciorofOpeiuUoaB  Antitrust  Divuion. 
|FR  Doc.  8ft-:il522  Filed  9-21-81);  MS  am) 
BiLum  coot  ««*-<»-■ 


Drug  Enforcement  AAnMctrstion 

lOocketNo.  SS-5fil 

James  J.  KMctand,  Duttttn,  GA;  Hearing 

Notice  IS  hereby  given  thai  on  April 
27. 1988,  the  Drug  Enforcement 
Adminiatralion.  Department  of  Justice, 
issued  to  James  J.  Kirkland.  MI).,  an 
Order  to  Show  Cause  as  to  why  the 
Drag  Enforcement  Adimnistration 
should  not  deny  your  application  for  a 
DEA  Certificate  of  Registration. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  receivr,! 
by  Respondent,  and  wntlen  request  fur 
a  hearuig  having  been  filed  with  the 
Drug  Enforcement  Administration. 
notice  la  hereby  given  tiul  a  hearing  m 
this  matter  will  be  held  oa  Tuesday, 
September  27, 1388.  commencing  at  10:00 
a  m..  at  the  National  Labor  Relations 
Board.  44  Broad  Street,  Suite  900. 
.Atlanta,  Georgia. 

Datrd:  September  15.  isua. 
|ohn  C.  tawB. 

Admtf'tgtrrTtnr.  Pt:^  F.r'prrrmpnt 

AdmintstmtKtn 

|FR  U.jc.  SB-ZIWH  Filed  9-21-88:  8:45  am) 

BILLmQ  coos  WV>.4»-M 


lOockstNa  88-81 

Plara  Pharmacy;  Revocation  of 

ReglstraOon 

On  December  15. 1987,  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Eoforcemenl 
Administratioo  (DEA|.  issued  an  Order 
to  Show  Cause  to  Plaza  Pharmacy 
(Respondent),  1175  Glendale  Drive.  Salt 
Lake  City,  Utah,  proposing  to  revoke  Us 
DEA  Certificate  of  fiiegistration 
AP312r316  The  statutory  basis  for  the 
Order  to  Sliow  Cause  was  that  the 
pharmacy  s  continued  registratioD  was 
consistent  with  the  pubUc  interest. 
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Respondent,  through  counsel, 
requested  a  hearing  on  the  issues  raised 
in  the  Order  to  Show  Cause  in  a  letter 
dated  January  14, 1988.  The  matter  was 
docketed  before  Administrative  Law 
Judge  Mary  Ellen  Bittner.  On  January  21, 
1988,  Judge  Bittner  issued  an  order 
directing  the  agency  to  file  a  prehearing 
statement  on  or  before  Februar>'  10, 
1988.  and  Respondent  to  file  a 
prehearing  statement  on  or  before 
March  2, 1988.  In  the  Order  for 
Prehearing  Statements.  Judge  Bittner 
stated  that,  "Respondent  is  cautioned 
that  failure  timely  to  file  a  prehearing 
statement  as  directed  above  may  be 
considered  a  waiver  of  hearing  and  an 
implied  revocation  of  a  request  for  a 
heanng."  Agency  counsel  timely  filed  its 
prehearing  statement,  however. 
Respondent  did  not  file  a  prehearing 
statement.  The  Administrative  Law 
Judge  requested  that  agency  counsel 
advise  her  of  what  course  the  agency 
intended  to  take  in  the  matter.  On 
March  2. 1988,  agency  counsel  spoke  to 
Respondent's  counsel  who  indicated 
that  the  pharmacy  was  discontmuing 
business,  that  his  client,  the  pharmacy's 
owner,  was  being  sentenced  following  a 
conviction,  and  that  he  would  advise  the 
Administrative  Law  Judge  of  these  facts. 
No  information  was  forwarded  by 
Respondent's  counsel  to  the 
Administrative  Law  Judge  or  agency 
counsel.  In  addition,  the  pharmacy 
refused  to  surrender  its  DE.A  Cerbficate 
of  Registration.  The  agency  requested 
termination  of  proceedings  before  the 
Administrative  Law  Judge.  This  request 
was  granted  on  March  29. 1988. 
Following  the  termination.  Respondent's 
counsel  sent  a  letter  to  Judge  Bittner 
indicating  that.  "Dennis  Robbins 
surrendered  the  DEA  Certificate  of 
Registration  by  following  the 
instructions  on  DEA  form  222."  DEA 
forms  222  are  order  forms  used  to 
document  the  transfer  of  Schedule  I  and 
H  controlled  substances  from  one 
registrant  to  another. 

Since  proceedings  have  been 
terminated  before  the  Administrative 
Law  Judge,  this  matter  was  forwarded  to 
the  Administrator  of  DEA  for  a  final 
determination.  The  Administrator  finds 
that  Respondent  pharmacy  has  waived 
its  right  to  a  heanng  by  failing  to  file  its 
prehearing  statement,  and  now  enters 
his  final  order  in  this  matter  without  a 
hearing  and  based  upon  the  record 
before  him.  21  CI-"R  1301  57.  The 
Administrator  further  finds  that 
Respondent  pharmacy  has  not 
surrendered  its  DEA  Certificate  of 
Registration.  The  forms  which  were  sent 
to  the  DEA  Denver  Office  by  registered 
mail  on  Maich  14. 1968,  were  the 


pharmacy's  unused  DEA  order  forms. 
DEA  form  222.  This  is  apparently  what 
Respondent's  counsel  referred  to  in  his 
letter  to  the  .Administrative  Law  Judge. 
There  were  no  other  documents 
forwarded  to  DEA.  Neither  the 
Certificate  of  Registration,  nor  a 
statement  or  letter  indicating  that  the 
registration  was  surrendered  have  been 
received  by  DEA. 

The  Administrator  further  finds  that 
since  the  Order  to  Show  Cause  was 
issued  on  December  15, 1987,  Mr.  Dennis 
R.  Robbms.  owner  of  Respondent 
pharmacy,  has  been  convncted.  in  the 
Third  Judicial  District  Court,  in  and  for 
Salt  Lake  County.  State  of  Utah,  on  May 
13. 1988.  of  unlawful  distribution  of  a 
controlled  substance  for  value,  falsely 
filing  a  claim  for  public  assistance,  and 
conducting  a  pattern  of  unlawful 
activity,  all  felony  violations  of  Utah 
law.  Mr.  Robbins  was  sentenced  to  five 
years  m  the  Utah  State  Prison  and 
ordered  to  pay  a  fine  of  S5.000.00. 
The  convictions  arose  from  an 
investigation  of  Respondent  pharmacy 
conducted  by  various  law  enforcement 
agencies.  It  was  disclosed  that  the 
pharmacy  was  filling  a  large  number  of 
forged  prescriptions  for  controlled 
substances.  At  least  25  prescriptions  for 
Schedule  D  controlled  substances  seized 
from  the  pharmacy  were  found  to  be 
forgenes.  Many  prescnptions  found  at 
the  pharmacy  were  not  authorized  by 
the  physicians  whose  names  appeared 
on  them  and  many  indicated  refills  far  in 
excess  of  those  permitted  by  law.  These 
prescriptions  were  also  billed  for 
payment  to  Medicaid  Confidential 
sources  of  information  had  advised  that 
they  were  receiving  controlled 
substances  from  .Mr.  Robbins  and 
another  pharmacist  employed  at  the 
pharmacy.  A  Salt  Lake  City  Sheriffs 
Department  Deputy  made  a  series  of 
nine  undercover  purchases  of  Tylenol 
34  and  Valium  from  the  pharmacy.  She 
presented  an  empty  prescription  vial  to 
the  pharmacist.  On  each  of  the  nine 
occasions,  extending  from  January  21. 
1986  to  June  16. 1988.  the  Deputy  receivd 
30  tablets  of  Tylenol  with  codeine  »4 
and  12  tablets  of  Valium.  The  Deputy 
had  no  prescnplion  or  authorization 
from  a  physician  for  the  controlled 
substances.  Six  of  the  illegal  dispensings 
were  made  by  Mr  Robbins.  On  each 
occasion  the  Deputy  was  charged  a 
different  pnce  for  the  same  quantity  and 
brand  of  drug. 

A  search  warrant  was  served  at  the 
pharmacy  on  M«j  5.  1987.  An  audit  of 
controlled  substance  records  at  the 
pharmacy  for  the  period  January  1. 1986 
through  May  5. 1987,  revealed  large 
discrepancies,  including  a  shortage  of 


over  15.000  dosage  units  of  Percodan.  a 
Schedule  U  narcotic  controlled 
substance,  and  a  shortage  of  over  14,000 
dosage  units  of  Valium,  a  Schedule  IV 
controlled  substance. 

The  Administrator  concludes  that 
lacking  any  explanation  or  mitigating 
evidence,  the  past  violabve  history  of 
handling  controlled  substances 
demonstrated  by  the  pharmacy  and  its 
owner.  Mr.  Robbins.  clearly  requires 
that  the  pharmacy's  registrabon  be 
revoked  as  inconsistent  with  the  public 
interest.  DEA  has  consistently  held  that 
the  registration  of  a  pharmacy  may  be 
revoked  as  the  result  of  a  controlled 
substance  related  felony  conviction  or 
unlawful  activity  of  the  pharmacy's 
owner,  majority  shareholders,  officers, 
managing  pharmacist  or  other  key 
employee.  See:  White 's  Best  Buy  Dnj^. 
Docket  No.  87-41.  .53  FR  7251  (1988). 
Bourne  Pharmacy.  Inc..  Docket  No.  B8- 
32,  49  FR  32816  (1984):  Rtver  Forest 
Pharmacy.  Docket  No.  73-6.  38  FR  27417 
(1973).  offd.  501  F.2d  1202  (1974).  The 
pharmacy's  owner  has  been  convicted 
of  a  felony  relating  to  controlled 
substances.  In  addition.  Respondent 
pharmacy  was  unable  to  accotmt  for 
large  amounts  of  controlled  substances. 
The  evidence  before  the  Administrator, 
which  reveals  that  .Mr.  Robbins  and  the 
pharmacy  totally  disregarded  their 
lawful  responsibihties  for  the  proper 
handling  of  controlled  substances, 
compels  the  Administrator  to  conclude 
that  Respondent  pharmacy's  DEA 
registration  must  be  revoked. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration. 
pursuant  to  the  authonty  vested  in  him 
by  21  U.S.C.  823  and  824  and  26  CFR 
0.100(b).  hereby  orders  that  DE-A 
Certificate  of  Registraion  AP3127316. 
pre\iously  issued  to  Plaza  Pharmacy,  be, 
and  it  hereby  is,  revoked.  Any  pending 
applications  for  renewal  of  such 
registration  are  denied.  This  order  is 
effective  October  24, 1988. 
John  C  Lawn. 
.^d.r::.'::stnjtor 

Dated:  September  16. 1988 
(FR  Doc  88-21605  Filed  9-21-88;  845ani) 
BILLING  COOE  «4i(MM-M 


NATIONAL  SCIENCE  FOUNDATION 

Undergraduate  Faculty  Enhancement 
Program 

ClosinR  dales:  Ociober  14. 1988  for  projects 
beginning  summer  1989.  March  3. 1989  for 
projects  beginning  after  summer  1989. 

Copies  of  the  program  announcement 
and  guidelines  for  the  Undergraduate 
Faculty  Enhancement  Program  are 
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available  from  tbe  Fomu  aod 
Publicatioos  Unit,  .NatiooaJ  Saence 
Fouodatioo.  1800  C  Str»et  NW, 
W'atiuD^taa.  OC  20550;  (302/357-7452). 
request  publication  NSF  88^33.  Tbe 
pro-am  anoouncement  codUuu  all 
mformaboo  axud  fonsj  needled  for 
submxsAion  of  propo«di«- 

I.  tntroductioB 

The  leaching  faculty  are  a  key 
element  in  undergraduate  education.  It 
13  important  that  they  be  uilellectuaDy 
\  igoroas  and  excited  about  their 
disciplines,  that  their  knowWd^  of 
recent  development*  in  their  fields  be 
up-to-date,  and  that  they  regard  the 
teaching  of  undergraduates  as  an 
important  and  rewarding  activity.  To 
iheae  ends,  the  Natjooal  Science 
Foundation  (NSF)  provides  leadership 
and  financial  assistance  to  encourage 
culleges  and  universities  to  take  a 
systematic  interest  in  the  cufreocy  and 
vitality  of  the  faculty  who  are  primarily 
involved  in  undergraduate  teadiingand 
to  assist  them  in  enhancing  their 
disciplinary  capabilities  and  teaching 
skills. 

This  announcement  describes  the 
i'ndergraduate  Faculty  Enhancemeut 
Program,  which  makes  grants  for 
L'ndergraudate  Faculty  Seminars  and 
Conferences.  These  provide 
opportunities  for  groups  of  faculty  to 
ieam  about  new  lechoiquea  and  new 
developments  in  their  fieldfi. 

In  addition,  faculty  may  submit  their 
own  research  proposals  to  the 
appropnate  research  programs  at  NSF. 
either  as  regular  research  proposals  or 
through  the  Research  i/i  Undergraduate 
Instiluiioiis  (KUI)  activity  (refer  to  the 
RL'I  announcement  NSF  85-59).  They 
may  also  associate  with  an  existing  or 
proposed  NSF-Bupported  research 
program  through  the  Research 
Opportunity  Awards  fROAJ  activity 
(refer  also  to  NSF 85-59). 

U.  Program  Deacriptiaa 

A.  Purpose  and  Scope 

The  Undergraduate  Faculty  Seminars 
and  Conferences  activity  makes  grants 
to  conduct  regional  or  national 
seminars,  short  courses,  workshops,  or 
similar  actirttiet  for  groups  of  faoilty 
members.  Grants  will  be  made  for  the 
development  and  implementation  of 
ways  to  assist  large  nuAibers  of  faculty 
to  learn  new  ideas  and  techniques  in 
their  fields,  and  to  use  the  knowledge 
and  experience  to  improve  their 
undergraduate  teaching  abilities. 

The  purpose  of  the  program  is  to  meet 
the  needs  of  faculty  who  teach  phmanly 
undergraduate  studenLa.  These  faculty 
need  to  be  fanuliar  with  new 


expehmeiUaJ  Icchniques  aod  ways  of 
incorporaliag  theoi  into  andergraJduaie 
laboratories.  They  need  to  have 
experience  with  new  uut^ltfTtt^nlanon 
and  to  have  the  opportunity  to  evaluate 
its  suitability  for  use  at  theu-  home 
inatitutiona.  They  need  to  be  fanuhar 
with  recent  theoretical  deveiopmeata  ^a 
their  fields  whKh  bear  on  their 
undergraduate  teaching.  They  need 
opportunities  to  symheaize  knowladife 
which  cuts  across  their  own  and  other 
discipliaes.  Finally,  they  need 
opportunities  to  interaci  intensively  with 
experts  in  the  field  and  with  colleagues 
who  are  active  saentists  and  teachers, 
both  dunng  the  course  oi  a  project  aad 
in  a  contmuuig  way  after  the  end  of  a 
proiect. 

Pro>ects  must  be  regiixuil  or  national 
in  scope,  and  may  loclud*^  seraioars, 
short  coursea.  workshops,  and 
conferences,  or  a  series  uf  socfa 
activities,  but  are  not  timitcd  to  thcae. 
Actual  teasions  may  vary  considerably 
in  length,  normaliy  from  a  few  days  to  a 
few  weeka. 

Tbe  kinds  of  activities  which  are 
encouraged  mciude  profecta  which — 

•  Allow  partiapanta  to  gain 
experience  with  recent  developments  in 
thefteld: 

•  EnaWe  participants  to  work  with 
innovative  technok>Rie*  relevant  to  their 
academic  resporwibiUties  and  whtch 
allow  them  to  evaluate  the  technology 

•  Pennit  participants  to  wrjrk  with 
experts  who  have  had  a  part  in 
OTTRinating  the  idvas  which  are  the 
Bub]ect  of  the  projfrct  or  who  have 
worked  exterwively  with  the  ideas  or 
lechni<)ue»; 

•  Allow  participants  to  work  with 
industrial  scientists,  mathematicians. 
and  engineers  and  to  lean  new 
industrial  applications  in  the  field; 

•  Permit  participants  to  obtain 
personal  experience  working  with  new 
ideas  and  techniques,  rather  than  just 
hearing  about  them; 

•  Encourage  participants  to  develop 
instructional  materials  that  include  new 
ideas  and  techinques: 

"  Explore  new  methods  o£  delivery  of 
information,  such  as  the  uAe  of 
computers  or  tel  e  confer  en  ang.  either  in 
work  with  other  participants  during  the 
project  or  m  participants'  activities  after 
the  project 

«  Encourage  sustained  interaction 
among  the  participants  following  the 
project  and  continued  opporiuniLies  fur 
learning  about  the  topics  uf  the  project; 

•  Encourage  the  increased 
participaUoa  of  uaderrepreiiented 
groups  in  science,  mathematics,  and 
engineering. 


*  Although  tht  kinds  of  projects  and 
activities  descnbed  here  are  expected  to 
include  the  maiority  of  those  supporteJ 
through  the  Uod€:graduate  Facuity 
Er.KaaoRment  Program,  proposaiii 
envisuMung  additional  incch<inissn  for 
enhancing  the  vitality  uf  the 
uodergnuiuate  faculty  will  be 
considered  by  NSF. 

B.  Eligibility  Criteria  and  Limitations 

1.  Eligible  Activities 

The  aim  of  the  program  is  to  improve 
the  technical  capability  of  experienced 
faculty  members  in  ways  which  will 
enhance  their  ability  to  teach  up-to-date 
undergraduate  courses  and  laboratories. 
Thus  activities  proposed  must  be 
justified  explicily  by  their  capacity  to 
enhance  pariicipants'  teaching  activitica 
for  undergraduate  students  at  one  or 
more  levals.  It  is  not  appropriate  to 
propose  activilies  which  will  primarily 
benefit  a  faculty  member's  research 
abilities.  On  the  other  hand,  projects  of 
a  purely  pedagogical  nature  which  do 
not  sene  top  enhance  the  faculty 
member's  technical  capability  are  not 
appropriate,  either.  Activities  should  be 
especially  designed  for  experienced 
teachers  and  ordinarily  should  not 
duplicate  parts  of  courses  nonrially 
given  b>'  graduate  departments. 

The  emphasis  of  the  proposed  proiect 
must  be  an  the  active  involvemeal  of  the 
partiapanta  in  working  with  the  topic  of 
the  project  and  in  interaction  with 
scienti&ts.  engineers,  and 
malhem<itjcians  experienced  in  the  topic 
and  with  fellow  participants.  Thus,  for 
example,  in  laburator>'  proj^xls. 
participants  must  have  access  to 
equipment  and  facilities  and  have 
sufficient  lioke  to  become  familiar  with 
experimental  techniques  and  the 
expcruDents  which  may  be  done.  In 
theoretical  projects,  participants  must 
have  suffiaent  opportunity  to  learn  the 
theory  and  explore  its  implications.  In 
all  projects,  participants  must  actually 
work  extensively  with  the  substance  of 
the  topic  and  interest  with  experts. 
Projects  which  are  primanly  lecture 
courses  are  therefore  not  appropriate  in 
most  cases 

The  Foundation  is  concerned  about 
the  underrepresentation  of  women. 
minorities,  and  disabled  persons  in 
careers  in  science,  mathematics,  and 
engineering.  Projects  involving  members 
of  these  groups  as  pari  of  the  stafl'  or  as 
target  audiences  are  espociaUy 
encouraged. 

2.  Eligible  Organizations  and  Fields 

The  program  will  accept  proposals 
from  scieatiata.  engineers,  and 
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mathematicians  represenOng 
appropriate  organizations,  including 
colleges  and  universities,  national 
laboratories,  professional  societies. 
other  non-profit  organizations,  for-profit 
industries  with  the  scientific  expertise 
and  facilities,  and  other  organizations 
which  can  conduct  the  described 
activities. 

The  project  should  have  one  director, 
who  is  responsible  for  Us  operation  as 
well  as  for  its  planning  and 
administration.  Normally,  the  director 
will  be  an  aulhonty  in  the  topic  of  the 
project  and  wall  devote  full  time  to  it 
during  its  operation.  In  some  cases  it 
may  be  appropriate  to  have  an  expert 
other  than  the  director  who  is 
responsible  for  the  substance  of  the 
proiect.  Other  senior  persormel  may  also 
be  involved  if  appropriate.  In  all  cases  it 
is  desirable  that  there  be  sustained 
interaction  between  the  project 
personnel  and  participants. 

Proposals  may  be  submitted  for 
support  in  the  fields  of  science 
engineering,  and  mathematics  ordinarily 
supported  by  the  Foundation,  including 
the  physical  and  biological  sciences. 
social  sciences,  mathematics,  computer 
dnd  information  sciences,  and 
engineering,  or  for  interdisciplinary 
projects  which  deal  primarily  with  these 
fields.  Specifically  excluded  from 
support  are  activities  which  are 
addressed  to  clinical  fields  associated 
with  the  sciences,  such  as  medicine, 
nursing,  clinical  psychology,  and 
physical  education,  as  well  as  activities 
which  primarily  involve  social  work. 
home  economics,  business,  the  arts,  and 
the  humanities. 

3  Types  of  Support  Available  and  Cost 
Shanng 

The  Foundation  will  provide  support 
for  reasonable  direct  costs  of  operating 
the  project,  including  salaries  of  senior 
personnel,  clerical  support,  supplies,  the 
cost  of  publications,  postage  and 
telephone  charges,  and  computer 
5er\1ces.  The  grantee  institution  is 
expected  to  provide  facilities  and 
equipment  necessary  to  operate  the 
project  and  therefore  no  permanent 
equipment  or  facilities  will  ordinarily  be 
supported.  Indirect  costs  will  be 
uUowcd- 

Participant  costs  should  be  shared 
between  the  grant  and  the  participating 
fiiculty  member's  home  institution.  It  is 
expected  that  the  home  institution  will 
bear  travel  costs;  the  cost  of  lodging  and 
meals  for  participants  may  be  requested 
from  the  grant.  If  there  are  other 
participant  costs  the  proposal  should 
describe  them  and  request  funds  for 
them.  No  tuition  or  other  fees  may  be 
charged  to  the  participants.  Participants 


also  may  receive  a  stipend  of  up  to  $250 
per  week  of  the  project. 

Projects  may  be  operated  in  one  or 
more  continuous  sessions.  Although 
summer  may  be  most  convenient  for 
many  directors  and  participants,  it  may 
be  appropriate  to  operate  some  projects 
during  the  academic  year.  Ordinarily. 
awards  will  be  made  for  one  year, 
although  proposals  with  sufficient 
justification  for  projects  which  continue 
over  two  or  three  years  will  be 
considered. 

4.  Selection  of  Participants 

After  awards  have  been  made  by 
NSF,  directors  should  publicize  their 
project's  availability  widely  to  the 
intended  audience.  Faculty  members 
who  wish  to  participate  in  a  particular 
project  will  apply  directly  to  the  project 
director.  Directors,  acting  in 
consultation  with  a  selection  committee 
if  desired,  and  within  the  guidelines 
established  by  NSF  in  this 
announcement,  will  be  responsible  for 
selecting  participants  for  the  project  and 
making  arrangement  for  its  operation. 

The  program  is  mtended  for  those 
whose  primarj'  duties  Ue  m 
undergraduate  teaching.  Participants 
should  ordinarily  have  a  minimum  of 
three  years  of  undergraduate  teaching 
expenence  by  the  beginning  of  the 
project.  The  participants  must  be  drawn 
from  a  regional  or  national  audience; 
where  some  participants  come  from  the 
host  institution,  the  grant  will  not  pay 
participants  support  costs  for  local 
participants. 

The  number  of  participants  in  a 
project  will  depend  on  the  facilities  and 
equipment  available  and  on  the  topic  of 
the  activity.  A  project  should 
accommodate  enough  participants  to 
enable  it  lo  have  an  impact  on  the 
teaching  of  a  subiect  and  to  allow  for 
diversity  in  the  group  of  participants;  a 
minimum  of  10  participants  is  suggested. 
On  the  other  hand,  projects  should  be 
planned  so  that  the  number  of 
participants  is  not  so  large  that  access 
lo  equipment  and  project  personnel  is 
unduly  restricted- 

III.  Preparation  of  Proposals 

This  announcement  sets  forth  basic 
information  needed  for  proposal 
preparation.  Proposers  must  also  consult 
the  publication  Grants  for  Research  and 
Education  in  Science  and  Engineering 
(GRESE)  (NSF  83-57  rev.  11/87)  for 
additional  gmdance.  This  publication  is 
available  from  the  Forms  and 
Publications  Unit.  National  Science 
Foundation.  1800  G  Street  NW.. 
Washington.  DC  20550.  Proposers  should 
use  the  forms  contiiined  m  the 
Undergraduate  Faculty  Enhancement 


Announcement  and  Guidelines  (NSF  8&- 
331  not  those  in  GRESE. 

Except  as  modified  by  the  guidelines, 
standard  NSF  guidelines  on  proposal 
preparation,  submission,  evaluation. 
NSF  awards  (general  information  and 
highlights),  declinations  and 
withdrawals  contained  in  GRESE  are 
applicable. 

More  comprehensive  mformation  is 
contained  m  the  NSF  Grant  Policy 
Manual.  Revised.  (NSF  77-47)  available 
for  purchase  at  $12.00  from  the 
Superintendent  of  Documents. 
Government  Printing  Office, 
Washington.  DC  2fH02.  The  Grant  Policy 
Manual  ordinanly  is  not  needed  m  the 
process  of  preparing  a  proposal. 

In  the  event  thai  the  submitting 
organization  has  never  been  the 
recipient  of  an  NSF  award,  however,  il 
is  recommended  ihbt  appropriate 
administrative  officials  become  fanuliar 
with  the  NSF  policies  and  procedures 
contained  m  the  NSF  Grant  Policy 
.Manual,  Revised,  which  are  applicable 
to  most  NSF  awards.  (If  a  proposal  from 
such  a  institution  is  recommended  for  an 
award,  the  NSF  Division  of  Grants  and 
Contracts  will  reequest  certain 
organizational,  management,  and 
financial  information.  These 
requirements  are  contained  in  Chaper  111 
of  the  Manual.) 

A  proposal  consists  of  the  following 
parts; 

l.Cuver  Sheet 
2,  Project  Summary  Forai 
a.TableofConlenU 
A.  Narrative 

5.  Budgi'l 

6.  Curnculum  Vilai; 

7.  StalemenI  of  CoTeni  and  Pending  Support 

8  Summary  of  Results  of  Prior  NSF  Support 

9  Appendices  (optional) 

1.  Cover  Sheet  The  first  page  of  the 
proposal  will  be  the  cover  sheet 
prepared  in  the  form  found  in  the 
announcement  and  guidelines.  This 
cover  sheet  form  should  be  duplicated 
and  completed.  The  cover  sheet  must 
bear  the  signatures  of  the  proposed 
principal  investigator  and  of  an 
administrative  official  who  is 
empowered  to  commit  the  proposing 
organization  to  the  conduct  and  prudent 
management  of  the  project  if  NSF  agrees 

10  bupport  it. 

2.  Project  Summary  Form  The  second 
page  of  the  proposal  will  be  the  project 
summary  form.  The  information 
provided  on  this  form  is  used  by  the 
program  staff  for  a  vanely  of  purposes, 
including  the  proper  assignment  of 
proposals  to  reviewers.  Name  of 
institution  and  project  title  must  be 
written  exactly  as  given  on  the  cover 
sheet.  Please  enter  the  data  requested  in 
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the  boxes  according  to  the  instructions 
on  the  back  of  the  form.  The  information 
IS  requested  in  the  indicated  format  to 
facilitate  its  input  into  the  NSF  data 
collection  system. 

The  Summary  of  Proposed  Work 
should  be  a  concise  description  of  the 
proposed  activity  suitable  for 
publication  by  the  Foundation  to  inform 
the  general  public  about  its  awards.  The 
text  should  not  exceed  200  words  in 
length.  The  summary  should  be  a  self- 
contained  description  of  the  activity 
which  would  result  if  the  proposal  is 
funded  by  NSF.  not  an  abstract  of  the 
proposal.  The  summary  should  include  d 
statement  of  the  objectives  of  the 
project,  a  short  description  of  its 
operation,  and  a  statement  of  its 
significance  to  undergraduate  teachers 
and  their  atudents.  It  should  be  written 
90  that  a  technically  literate  reader  can 
understand  the  use  of  Federal  funds  m 
support  of  the  project. 

3.  TabJe  of  Contents:  The  proposal 
should  be  paginated  continuously,  and 
the  beginrung  of  each  section  noted  m 
the  table  of  contents. 

4.  Narrative:  The  narrative  provides  a 
detailed  description  of  the  proposed 
project,  and  it  contains  most  of  the 
information  used  to  judge  the  suitability 
of  the  project  for  funding.  Although  no 
particiilar  form  is  required,  the 
description  should  cover  the  following 
points. 

•  What  scientific  engineering,  or 
mathematical  topics  will  be  covered 
during  the  project,  and  in  what  way? 
What  IS  the  significance  of  these  topics 
m  the  field?  To  what  extent  will  the 
coverage  be  experimental  or  theoretical? 

•  What  are  the  qualifications  of  the 
staff,  particularly  the  director,  which 
make  them  especially  qualified  to 
conduct  the  project?  What  is  the 
relationship  between  the  topics  and  the 
director's  professional  activities?  If 
other  people  are  to  take  part  tn  the 
operation  of  the  project,  what 
responsibilities  will  each  take,  and  how 
do  they  fit  into  the  overall  project? 

•  What  experience  does  the  director 
or  otiier  staff  or  the  organization  have 
with  instruction  of  faculty  from  other 
institutions?  What  provisions  does  the 
host  institution  plan  to  make  that  will 
maintain  an  intellectual  setting  that  is 
conducive  to  learning  by  a  group  of 
mature  professionals? 

•  How  will  the  proiect  be  operated? 
What  wiU  be  the  structure  of  the  project, 
and  what  will  be  required  of 
participants  during  the  project?  One  of 
the  features  to  be  addressed  here  will  be 
the  arrangements  for  sustamed 
interaction  of  the  participants  with 
experts  and  among  themselves  during 


the  course  of  the  project  and  after  its 
completion. 

•  In  what  ways  are  the  topics 
particularly  suitable  for  faculty  who 
teach  undergraduates?  Projects  should 
be  designed  to  appeal  to  a  large  number 
of  teachers  of  undergraduates,  either 
wilhm  a  single  discipline  or  across 
several  disciplines. 

•  What  ts  the  mtended  audience  for 
the  project?  Although  projects  should 
not  require  highly  specialized  training 
from  the  participants,  ii  is  reasonable  to 
require  some  background  rplated  to  the 
topics  covered.  What  prerequisites  will 
there  be? 

•  What  information  will  be  requested 
from  applicants?  How  will  participants 
be  selected?  Who  will  be  involved  in 
making  the  selection?  What  efforts  will 
be  made  to  recruit  participants? 

•  What  facilities  and  equipment  are 
available  for  the  project?  'I'his  includes 
meeting  rooms,  scientific  equipment, 
laboratories,  and  computers,  and  also 
the  planned  provision  for  participant 
housmg.  meals,  and  recreation. 

•  How  will  the  project  be  evaluated? 

•  Other  informatiun  needed  to 
provide  a  complete  description  of  the 
project  may  be  included.  The  narrative 
section  should  be  printed  in  a  way 
which  is  easy  to  read  and  should  not 
exceed  15  single-spaced  or  30  double- 
spaced  pages. 

5.  Budget  The  budget  should  be 
presented  on  the  standard  NSF  form. 
The  discussion  in  GRESE,  pp  5-7, 
applies  in  general  The  following 
considerations  apply  specifically  to  this 
program: 

A.  Senior  Personnel  There  must  be  a 
single  project  director  who  will  he 
primarily  responsible  for  administration 
and  operation  of  the  project.  Other 
senior  personnel  may  be  listed  if 
appropriate,  but  proposers  should  keep 
in  mind  the  desirability  of  sustanied 
interaction  with  an  expert  or  experts  in 
the  topic  to  be  covered. 

B.  Other  Personnel  Proiect  directors 
will  need  secretariat  help  in  handling 
apphcations  for  the  project  and 
assistance  in  arranging  for  the  project's 
operation. 

C  Fringe  Benefits  Allowable 
according  to  institutional  policy. 

D.  Equipment  Ordinarily  not  allowed. 

E.  Travel  Allowed  if  necessary  for  the 
operation  of  the  project,  but  not  for 
participant  travel  to  and  from  the 
project. 

F.  Participant  Support  Costs 
Reasonable  costs  for  subsistence  for 
participants  are  allowed.  Include  here 
also  a  stipend  of  up  to  S2S0  per  week 
paid  to  each  participant,  pro  rata  for 


periods  not  an  integral  number  of 
weeks. 

C.  Other  Direct  Costs  Include  here 
costs  of  supplies,  publications,  postage 
and  telephone  charges,  and  computer 
services  as  necessary.  Include  also 
estimated  costs  of  publicizing  the 
availability  of  the  project  to  the 
intended  audience. 

H.  Indirect  Costs.  Calculated 
according  to  the  standard  procedure 
outlined  in  GRESE,  p.  7.  Note  thai 
indirect  cost  agreements  usually  do  not 
allow  indirect  costs  to  be  charged  on 
participant  support  costs  (budget 
category  F). 

6.  Curriculum  Vitae  A  curriculum 
vitae  should  include  a  record  of  the 
director's  education  and  professional 
experience,  honors,  and  a  list  of  relevant 
publications,  particularly  in  the  previous 
5  years.  Also  include  here  vilae  for  other 
senior  personnel  who  will  have  a 
substantial  responsibility  for  the 
operation  of  the  project. 

7.  Statement  of  Current  and  Pending 
Support  Al]  current  and  pending 
externally-funded  support  to  the  director 
and  other  semor  personnel  must  be 
listed  on  the  form  found  on  page  00. 

8.  Results  of  Prior  NSF  Support  If  the 
project  director  has  received  support 
from  NSF  in  the  past  5  years,  the 
proposal  must  include  a  section 
summarizing  the  results  of  that  support 
It  must  include — 

•  The  NSF  award  number,  amount, 
period  of  support,  and  project  title. 

•  A  summary  of  the  results  of 
completed  work.  (To  facilitate  review 
this  summary  should  not  exceed  three 
pages.) 

■  A  list  of  publications  and  formal 
presentations  acknowledging  the  award. 
(Copies  of  publications  should  not  be 
submitted  with  the  proposal) 

9.  Appendices  Material  supplemental 
to  the  rest  of  the  proposal  may  be 
included  as  appendices.  Appendices 
should  be  printed  on  colored  paper  to 
distinguish  them  from  the  text.  It  is 
important  that  appendices,  if  included, 
be  brief  and  easy  to  read. 

One  copy  of  form  1225.  Information 
about  Pnncipal  Investigators,  which 
provides  data  on  sex,  ethnic  origin,  and 
handicap  is  to  be  submitted.  It  should  be 
attached  to  the  signature  copy  of  the 
proposal  cover  sheet.  While  providing 
the  requested  data  is  voluntary. 
submitting  this  form  is  required  by  NSF. 
Omission  of  this  form  will  cause 
considerable  delay  in  processing  the 
proposal.  Any  individual  not  wishing  to 
submit  the  information  should  check  the 
box  provided  for  this  purpose.  Data  will 
he  treated  as  confidential,  and  will  he 
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maintained  in  secure  data  files  in 
accordance  with  the  Pnvacy  Act  of  1974, 
The  information  contained  in  this  form 
will  be  available  only  to  the  NSF  staff 
and  will  not  be  used  in  the  external  peer 
review  process.  All  analyses  conducted 
on  the  data  will  report  aggregate 
statistical  findings  only  and  will  not 
identify  individuals. 

IV.  Review  Criteria 
NSF  evaluates  proposals  on  the  basis 

uf  four  general  criteria; 

1,  Performance  competence — This 
criterion  relates  to  the  capability  of  the 
mvestigatorisl  the  technical  soundness 
of  the  proposed  approach,  the  adequacy 
uf  the  institutional  resources  available, 
and  the  proposer's  recent  science, 
engineenng,  or  mathematics  research 
and  education  performance. 

2  Intrinsic  merit— This  criterion  is 
used  to  assess  the  quaUty,  currency,  and 
significance  of  the  scientific  and 
technical  content  and  related 
instructional  activity  of  the  project 
within  the  context  of  undergraduate 
science,  engmeering.  and  mathematics 
education. 

3  Utility  or  relevance  of  the  project— 
This  criterion  is  used  to  assess  the 
impact  the  project  will  have  on  the 
faculty  participants  and  their 
undergraduate  students. 

4,  Effect  on  the  infrastructure  of 
science,  mathematics  and/or 
engineenng — This  criterion  relates  to 
the  potential  of  the  proposed  project  to 
contnbute  to  better  understanding  or  to 
improvement  of  the  quality,  distribution. 
or  effectivenesss  of  the  Nation's 
sLsentific/engmeering/mathematics 
rf^search.  education,  and  human 
resources  base. 

See  page  9  of  GRESE  for  an  additional 
discussion  of  these  criteria. 

Grants  are  awarded  on  a  competitive 
basis.  In  selecting  propoals  to  be 
supported,  the  Foundation  is  assisted  by 
peer  reviewers,  who  are  scientists, 
engineers,  or  mathematicians  drawn 
primarily  from  the  academic  community 
and  also  from  research  organizations 
and  professional  associations. 

V.  Proposal  Submission 
A.  Target  Dales 

Proposals  for  projects  which  are 
planned  to  begin  dunng  the  summer  of 
1989  should  be  received  in  the 
Foundation  no  later  than  14  October 
1988  in  order  to  allow  time  for  review 
and  evaluation.  Proposals  for  projects  to 
begin  after  the  summer  of  1989  should  be 
received  in  the  foundation  by  3  March 
1989.  Proposals  received  in  March  1989 
may  be  for  projects  which  begin  during 
the  academic  year  1989-90  or  dunng  the 


summer  of  1990;  submission  at  this  time 
may  allow  greater  opportunity  for 
planning  after  the  axmouncement  of  an 
award.  Proposals  received  after  these 
target  dates  will  be  reviewed,  but 
decisions  may  be  delayed  by  their  late 
arrival. 
B.  Required  Materials 

One  copy  of  Information  about 
Principal  Investigators.  Form  1225; 
Fifteen  copies  of  the  complete  proposal; 
Three  extra  copies  of  the  Cover  Sheet: 
Three  extra  copies  of  the  Budget:  Three 
extra  copies  of  the  Project  Summarv- 
Form. 

These  materials  should  be  submitted 
to:  Proposal  Processing  Unit  for 
Undergraduate  Faculty  Enhancement 
Program.  National  Science  Foundation. 
Room  223,  1800  G  Street  NW., 
Washington.  DC  20550. 

The  Foundation  welcomes  proposals 
on  behalf  of  all  qualified  scientists  and 
engineers  and  strongly  encourages 
women,  minorities  and  persons  with 
disabilities  to  compete  fully  in  any  of 
the  educational,  research  and  research- 
related  programs  described  in  this 
document. 

Facilitation  Awards  for  Handicapped 
Scientists  and  Engineers  (FAH)  provide 
funding  for  special  assistance  or 
equipment  to  enable  persons  with 
disabilities  [mvestigaiors  and  other 
staff,  including  student  research 
assistants)  to  work  on  an  NSF  project. 

See  the  FAH  program  armouncement. 
or  contact  the  FAH  Coordinator  in  the 
Directorate  for  Scientific,  Technological, 
and  International  Affairs. 

In  accordance  with  Federal  statutes 
and  regulations  and  NSF  pohcies.  no 
person  on  grounds  of  race,  color,  age. 
sex.  national  ongin.  or  disability  shall 
be  excluded  from  participation  in. 
denied  the  benefits  of.  or  be  subject  to 
discrimination  under  any  program  or 
activity  receiving  financial  assistance 
from  the  National  Science  Foundation. 
NSF  has  TDD  [Telephonic  Dev^ce  for 
the  Deaf)  capability  which  enables 
individuals  with  hearing  impairment  to 
communicate  wnth  the  Division  of 
Personnel  and  Management  for 
information  relating  to  NSF  programs, 
employment,  or  general  information. 
This  number  is  (202)  357-7492. 

The  Foundation  provides  awards  for 
research  in  the  sciences  and 
engineering.  The  awardee  is  wholly 
responsbile  for  the  conduct  of  such 
research  and  preparation  of  the  results 
for  publication.  The  Foundation, 
therefore,  does  not  assume 
responsibility  for  such  findings  or  tneir 
interpretation. 

Catalog  of  Federal  Domestic  Assistance 
Numbers: 


47.041     Engineering 

47.049  Mathematical  and  Physical 
Sciences 

47.050  Geosciences 

47.051  Biological.  Behavioral  and 
Social  Sciences 

47.053    Scientific,  Technological  and 
International  AfTairs 

47.070  Computer  and  Information 
Sciences  and  Engineering 

47.071  Undergraduate  Science, 
Elngineenng,  and  Mathematics 
Education 

Special  Requirements  for  use  of 
Aniroals,  Human  Subjects.  RecombioaDt 
DNA. 

If  any  activity  in  the  proposed  work  is 
likely  to  involve  using  non-human 
vertebrate  animals,  human  subjects,  or 
recombinant  DN.^  techniques, 
additional  information  must  be  supplied. 
Please  see  Grants  for  Research  and 
Education  in  Science  and  Engineering. 
NSF83-5r.  rev  11/87.  page  16  or  contact 
NSF  for  details. 

Copies  of  the  program  announcement 
and  guidelines  for  the  Undergraduate 
Faculty  Enhancement  Program  are 
available  from  the  Forms  and 
PubUcation  Unit.  National  Science 
Foundation,  1800  G  Street  N^'.. 
Washington.  DC  20550;  (202/357-7452), 
request  pubUcation  NSF  88-33,  The 
program  announcement  contains  all 
information  and  forms  needed  for 
submission  of  proposals. 

Questions  of  a  general  nature  not 
addressed  in  this  publication  may  be 
directed  to  the  NSF  staff  by  contacting: 
Undergraduate  Faculty  Enhancement 
Program.  Office  of  Undergraduate 
Science,  Engineering,  and  Mathematics 
Education,  Directorate  for  Science  and 
Engineering  Education,  Room  639. 
National  Science  Foundation, 
Washington,  DC  20550 
Richard  Quinn, 
lAciiniijAdmmisuvtjve  Officer,  USEMB. 

September  19. 1984 
[FR  Doc  88-21686  Filed  9-21-88:  845  ami 
BILUNO  CODE  7S65-01-II 


Instrumentation  and  Laboratory 
Improvement  Program 

Closing  date  Novpmber  21.  1988, 

Copies  of  the  program  announcement 
and  guidelines  for  the  Instrumentation 
and  Laboraton,'  Improvement  Program 
are  available  from  the  Forms  and 
Publications  Unit.  National  Science 
Foundation.  1800  G  Street  N'W.. 
Washington.  DC  2055a  (202/357-7452), 
request  publicaUon  NSF  88-90.  The 
program  announcement  contains  all 
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information  and  forms  needed  for 
submission  of  proposals. 

I.  PrograiD  Oeschptioa 

.4.  Purpose  and  Scope 

Undergraduate  instruction  is  a  vita! 
element  in  the  preparation  of  our 
Nation's  future  scientists  and  engineers, 
teachers,  leaders  in  business  and 
government  and  technically  literate 
citizens.  Students  in  undergraduate 
science,  engineering  and  mathematics 
courses — majors  and  non-majors  alike — 
must  have  laboratory  and/or  field 
experiences  with  suitable,  up-to-date 
equipment  in  order  to  become  involved 
in  the  work  that  is  at  the  heart  of 
scientific  progress  and  understanding. 

The  goal  of  NSFs  Instrumentation  and 
Laboratory  Improvement  program  \\\A] 
13  to  improve  the  quality  of  the 
undergraduate  curriculum  by  supporting 
projects  to  develop  new  or  improved 
instrument -based  undergraduate 
laboratory  courses  in  science, 
mathematics  or  engineering.  (Whenever 
the  word  "laboratory"  is  used  in  this 
document  it  is  intended  to  include  all 
laboratory -like  activities  for 
undergraduates  that  involve  active 
student  participation,  whether 
conducted  in  a  laboratory,  in  the  field,  in 
an  observatory,  or  in  some  other 
suitable  instructiondl  setting.)  lU 
provides  matching  support  for  the 
instrumentation  necessary  to  implement 
undergraduate  instructional 
improvements  at  U.S.  two-year  and  four- 
year  colleges  and  universities. 

ILI  proposals  are  evaluated  and 
funded  collaboratively  by  NSF's 
education  and  research  directorates.  In 
this  way,  lU  18  fully  integrated  into  the 
ongoing  research  and  education 
activities  of  the  Foundation. 

The  specific  objectives  of  ILI  are  to 
encourage  and  support  the: 

•  Introduction  of  modem  instruments 
to  im.prove  the  education  of 
undergraduate  students  in  science, 
mathematics  and  engineenng  courses, 
laboratories,  and  field  work: 

•  Interfacmg  of  computers  with 
scientific  instrumentation  and  other 
appropriate  uses  of  current  technology 
in  science,  mathematics  and  engineering 
instruction: 

•  Development  of  new  ways  for  using 
instrumentation  to  extend  instructional 
capabilities;  and 

•  Establishment  of  eqinpment-shanng 
capability  via  consortia  or  centers. 

The  3trateg>'  underlying  the  highly 
f-ompetitive  nature  of  the 
Instrumentation  and  Laboratory 
Improvement  program  is  to  produce 
projects  that  will; 


•  Set  standards  for  instrumentation 
and  its  instructional  use  against  which 
other  institutions  can  measure  their  own 
performance:  standards  which  they  will 
strive  to  equal  or  exceed; 

•  Yield  products  such  as  laboratory 
manuals,  scholarly  publications,  etc., 
thus  serving  a  common  good  as  well  as 
bringing  local  improvement. 

The  Program  supports  well-focused 
projects  which  will  result  in  a  clear 
improvement  m  the  quality  of 
undergraduate  education.  This  may  be 
done  by  providing  for. 

•  Acquisition  of  new,  often  state-of- 
the-art  instructional  scientific 
equipment; 

•  Upgrading  of  obsolete  or  unreliable 
equipment  with  current  models  that 
significantly  improve  instructional 
capabilities. 

Because  the  objective  of  the  program 
18  to  improve  the  quality  of  instruction, 
projects  based  primanly  on  financial 
need  or  increased  enrollments  are  not 
appropriate-  Projects  are  expected  to 
involve  activities  which  go  well  beyond 
the  basic  level  of  support  that  the 
institution  itself  must  provide  in  order  to 
mamtaui  a  viable  teaching  program. 

\\1  seeks  proposals  that  request  Funds 
for  instuctional  scientific  equipment.  A 
maximum  of  $100,000  may  be  requested 
from  NSF;  grantee  in&litutions  must 
provide  an  equal  or  greater  matching 
contribution.  (See  the  requirements  for 
matching  funds  below.)  The  mimmum 
grant  request  to  IIJ  is  S5.000  in  NSF 
funds. 

Grants  m  support  of  ILJ  activities 
routinely  are  made  for  a  period  of  30 
months.  It  is  expected  that  the  requested 
equipent  will  be  acquired  during  this 
time. 

Presentation  of  the  results  of 
successful  projects  at  professional 
meetings  or  in  appropriate  joumala  is 
highly  encouraged  m  order  that 
institutions  other  than  the  grantees  also 
may  benefit  from  lU  projects. 

Although  the  categories  of  awards  just 
described  are  expected  to  include  the 
majonty  of  pro|ects  supported  through 
ILI.  additional  ideas  and  mechanisms 
will  be  considered  by  NSF. 

B.  EUgibtlity  Criteria  and  Limitations 

1.  Eligible  Institutions 

Proposals  to  the  Instrumentation  and 
Laboratory  Improvement  program  will 
be  accepted  from: 

a.  All  two-year  colleges,  four-year 
colleges,  and  universities  in  the  United 
States  or  its  t*>rr»tnnes; 

b.  Any  formally  organized  consortium 
of  institutions  which  has  an  established 
central  office  and  an  approved  fiscal 
management  capability.  Proposals  from 


informal  consortia  of  institutions  are  not 
eligible- 
Proposals  from  a  consortium  should 
be  submitted  only  in  those  instances 
when  several  institutions  propose  to 
make  joint  use  of  a  single  major  piece 
(or  an  assemblage  of  closely  related 
pieces)  of  equipment. 

2.  Eligible  Fields 

The  Foundation  will  consider 
proposals  for  support  of  projects  in: 

•  Any  field  of  science,  mathematics 
and  engineering  ordmanly  supported  by 
the  National  Science  Foundation, 
including  the  mathematical,  physical 
and  biological  .tciences.  the  social 
sciences,  computer  science,  and 
engineering. 

•  Interdisciplinary  fields  composed  of 
uvtrrlapping  areas  of  two  or  more 
eligible  sciences. 

•  Multiple  disciplines— as  distinct 
from  interdisciplinary  fields. 
Multidisciptinary  proposals  should  be 
submitted  only  in  instances  where 
several  departments  propose  to  make 
loint  use  of  a  single  major  piece  of 
equipment,  or  an  assemblage  of  closely 
related  pieces  of  equipment. 
Departments  are  advised  not  to  combine 
individual  proposals  in  order  to  submit 
them  in  the  multidisciplinary  category: 
each  department  should  submit  its  own 
proposal  unless  equipment  is  to  be 
shared. 

Specifically  excluded  from  lU  support 
are: 

•  Projects  addressed  lo  clinical  fields 
associated  with  the  sciences,  such  as 
medicine,  nursing,  chnical  psychology 
and  physical  education,  and  those  which 
primarily  involve  social  work,  home 
economics,  or  the  arts  and  humanities 
EXCEPT  THA  T  projects  involving 
fundamental  scientific,  mathematical,  or 
engineering  concepts  within  technical, 
professional  or  pre -professional 
programs  are  fully  eligible,  (The  degree 
to  which  these  latter  projects  are 
competitive  will  depend  upon  the 
quality  and  currency  of  the  science 
which  is  to  be  taught.) 

3.  Eligible  Departments  and  Individuals 

•  All  science,  mathematics  and 
engineering  departments  in  an  eligible 
institution  may  participate  in  the  ILI 
competition.  lU  no  longer  imposes  the 
constraint  of  "one  proposal  per 
department"  that  previously  applied. 

•  NSFs  College  Science 
Instrumentation  Program. 

■  Each  principal  investigator  may 
submit  only  one  ILI  proposal  per  closing 
date.  While  one  or  more  coprincipal 
investigators  may  be  named,  one 
specific  individual  must  be  identified  on 
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the  cover  sheet  as  the  principal 
investigator. 

4.  Eligible  Activities 

Although  lU  proposals  are 
encouraged  for  the  improvement  of 
formal  courses  and  laboratories 
traditionally  associated  with 
undergraduate  instruction  for  science. 
mathematics  or  engineering  majors,  in 
particular,  creative  improvements  to 
introductory-level  courses  are  needed 
Examples  of  other  equally  welcome 
activities  include: 

•  Projects  aimed  at  acquainting 
nonscience  majors  with  the  principles 
and  methods  of  science,  mathematics 
and  engineering,  or  with  the  impact  of 
science  and  technology  on  society; 

•  Projects  concerned  with  the 
undergraduate  science  education  of 
prospective  teachers  that  emphasize 
science  content  or  teaching  methods 
especially  relevant  to  the  sciences; 

•  Projects  that  involve  fundamental 
scientific,  mathematical  or  engineering 
concepts  within  technical,  professional 
or  pre-professional  programs; 

•  Projects  to  improve  undergraduate 
honors  programs,  student  research  and 
independent  study.  (See  also  the 
program  announcements  for  Research 
Experiences  for  Undergraduates.  NSF 
88-28,  and  Research  in  Undergraduate 
Institutions.  NSF  85-591. 

Projects  involving  women,  minonlies, 
and/or  disabled  persons  as  part  of  the 
staff  or  as  target  audiences  are 
especially  encouraged,  particularly  if 
they  represent  models  for  increasing  the 
numbers  of  qualified  young  people  in 
these  ^ups  who  may  decide  to  choose 
careet^  in  mathematics,  science,  and 
engineering. 

5.  Eligible  Equipment 

The  types  of  equipment  eligible  for 
inclusion  in  an  lU  proposal  are  Usted 
under  the  section  "Detailed  Budget". 

The  primary  use  of  each  of  the 
equipment  items  to  be  acquired  must  be 
to  benefit  of  undergraduate  science, 
mathematics  and/or  engineering 
instruction.  Items  may  serve  additional 
purposes  in  the  department  at  those 
limes  when  they  are  not  being  used  for 
undergraduate  instruction,  but  these 
ancillary  uses  neither  form  nor  augment 
the  justification  required  for  lU  fimding. 

6.  Ineligible  Items 

Neither  NSF  funds  nor  institutional 
matching  funds  may  be  used  to  purchase 
any  of  the  ineligible  items  listed  below. 

•  Teaching  Aids  (e.g..  fihns.  slides, 
projectors,  "drill  and  practice" 
software),  word-processing  equipment, 
library  reference  materials,  or 


expendables  (e.g.,  glassware. 

chemicals): 

•  Faculty  research  instrumentation; 

•  Laboratory  furmshings  or  general 
utility  items  such  as  office  equipment, 
benches,  tables,  desks,  chairs,  storage 
cases,  routine  supplies  and  general 
consumables: 

•  Maintenance  or  service  contracts — 
even  when  these  are  for  equipment 
procured  through  the  ILI  program; 

•  Salaries,  honoraria,  consulting  fees, 
travel  etc.; 

•  Institutional  indirect  costs  or 
overhead; 

•  Costs  of  installation,  building  or 
laboratory  modification,  or  construction; 
and. 

•  A  flat  percentage  inflation 
allowance. 

7.  Eligible  Project  Size 

Ab  noted  previously,  no  proposal  may 
request  more  than  SIOO.OOO  from  NSF: 
project  costs  in  excess  of  $200,000  must 
be  funded  by  overmatching.  Proposals 
requesting  less  than  S5.000  from  NSF  (for 
a  total  mimmum  project  cost  of  SlO.OOO) 
are  not  eligible. 
C.  Requirements  for  Matching  Funds 

Prospective  lU  grantees  must  agree  to 
provide  matching  funds  in  an  amount 
equal  to  or  greater  than  the  funds 
provided  by  the  Foundation,  The 
proposal  budget  must  detail  all 
expenditures  for  the  project  as  a 
whole — that  is.  for  the  combined  total  of 
requested  NSF  funds  and  the 
institutions  funds,  Matching  funds  must 
be  from  non-Federal  sources.  Funds 
from  an  ILI  grant  or  the  institutional 
matching  contribution  to  it.  may  not  be 
counted  as  an  institutional  contribution 
to  another  Federally  supported  project. 
If  e  grantee  receives  a  gift  of  equipment 
from  non-Federal  sources  that  is 
identical  or  equivalent  to  Hems  listed  in 
the  project's  approved  budget,  the  cash 
value  of  such  gifts  may  be  counted  as 
institutional  matching  funds.  So  also 
may  specifically  negotiated  "deep 
discounts"  from  vendors. 

An  institution  may  obligate  its 
matching  funds  or  receive  gifts  to  be 
counted  toward  matchmg  at  any  time 
following  the  closing  date  under  which 
the  awarded  proposal  was  submitted, 
but  before  the  grant  expiration  date 
specified  in  the  grant  document.  This 
normally  provides  a  period  of  nearly 
three  years  dunng  which  the  institution 
must  fulfill  the  agreement  to  match  NSF 
funds.  To  count  as  matching,  these  funds 
must  be  used  specifically  for  the 
equipment  listed  in  the  project's 
approved  budget  (or  its  equivalent). 


II.  Preparation  and  Submission  of 
FVoposals 

A.  General  Information 

This  announcement  sets  forth  basic 
information  needed  to  initiate  planning 
for  proposal  submission.  Proposers  must 
also  consult  the  publication  Grants  for 
Research  and  Education  in  Science  and 
Engineering  (CRESE)  (NSF  83-57  rev. 
11/87).  for  additional  guidance.  This 
publication  is  available  from  the  Forms 
and  Publications  Unil,  National  Science 
Foundation.  18O0  G  Street  NW.. 
Washington.  DC  20550:  (202/357-7452). 
ILI  proposers  must  use  the  forms 
contained  m  the  program 
announcement,  not  those  in  GRESE. 

Except  as  modified  by  the  g-Jidelines 
set  forth  in  this  announcement,  standard 
NSF  guidehnes  on  proposal  preparation, 
submission,  evaluation,  NSF  awards 
(general  information  and  higMights). 
declinations  and  withdrawals  contained 
in  GRESE  are  applicable. 

More  comprehensive  information  is 
contained  in  the  NSF  Grant  Policy 
Manual.  Revised.  (NSF  77-4")  available 
for  purchase  at  S12.00  from  the 
Superintendent  of  Documents, 
Government  Pnnting  Office. 
Washington.  DC  20402,  The  Grant  Policy 
Manual  ordinarily  is  not  needed  in  the 
process  of  prepanng  an  ILI  proposal. 

In  the  event  that  the  submitting 
organization  has  never  been  the 
recipient  of  an  NSF  award,  however  it 
is  recommended  that  appropriate 
administrative  officials  become  famihar 
with  the  NSF  policies  and  procedures 
contained  in  the  NSF  Grant  Policy 
Manual.  Revised,  which  are  applicable 
lo  most  NSF  awards.  (If  a  proposal  from 
such  an  institution  is  recommended  for 
an  award,  the  NSF  Division  of  Grants 
and  Contracts  will  request  certain 
organizational,  management,  and 
financial  information.  These 
requirements  are  contained  in  Chapter 
III  of  the  Manual.) 

B  Proposal  Preparation 

A  successful  proposal  must  outline  the 
way  in  which  the  planned  project  will 
improve  the  present  program  of 
undergraduate  science,  mathematics  or 
engineenng  instruction.  Each  proposal 
should  demonstrate  that: 

•  The  plan  is  a  logical  step  to  lake  at 
this  time  toward  developing  the 
academic  program  in  question; 

•  Informed,  realistic  plarming  already 
has  taken  place: 

•  The  faculty-  are  competent  to  cany 
out  the  project;  and 

•  Provision  of  the  requested 
equipment  will  make  possible  full 
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;rr.plementdtion  of  the  improvements 
proposed. 

The  equipment  requested  must  be 
appropnate  for  the  project's  objectives. 
Since  (he  Foundation  aims  to  support 
projects  with  maximum  potentia]  for 
continuing  impact,  each  proposal  should 
show  bow  the  equipment  fits  into  the 
department's  current  holdings  and  give  a 
clear  outline  of  the  uutitution's  plans  for 
the  extended  care  and  maintenance  of 
the  equipment. 

C  Proposal  Format 

A  proposal  to  HJ  consista  of  the 

following  pdTts: 

1  Cover  Sheet 

Z.  Project  Summary  Form 

3-  Detailed  Budget  (Equipment  List) 

4  Narrative  tUmited  to  12  double- 
spaced  pages) 

5  Appendices 

1  Cover  Sheet 

The  first  page  of  the  proposal  will  be 
the  cover  sheet  prepared  in  the  forro 
found  m  the  HJ  ajinouncement  and 
(guidelines-  The  announcement  fNSF  BS- 
90]  is  available  from  Fonns  and 
Publications  Unit.  National  Science 
Koundation,  1800  G  Street  !^W  , 
Washington.  DC  20550:  (202/357-7452). 
This  form  should  be  duplicated  and 
completed.  It  must  bear  the  signatures  of 
the  proposed  principal  investigator  and 
of  an  administrative  official  who  is 
empowered  to  commit  the  proposing 
organization  to  the  conduct  and  prudent 
mdnagement  of  the  project  if  NSF  agrees 
to  support  It. 

It  is  important  that  the  cover  sheet  be 
completed  with  the  full  information 
re<^uested-  Most  of  the  items  arc  self- 
explanatory.  Note  that 

•  Social  security  numbers  are  used  by 
the  Foundation  to  monitor  and  facilitate 
thp  receipt  and  processing  of  numerous 
proposals,  as  well  as  to  maintain  award 
data.  The  number  is  solicited  pursuant 
to  the  genera!  authority  of  the 
Foundation  under  the  NSF  Act  of  1950, 
as  amended-  However,  submission  of 
social  security  numbers  is  voluntary  and 
refusal  to  disclose  a  socihI  secunty 
namber  will  not  affect  any  proposal's 
eligibility  for  an  award. 

•  If  hmds  for  this  project  are  being 
requested  from  another  Federal  agency 
or  another  NSF  program,  this  must  be 
indicated  in  the  upper  right  hand  section 
of  the  cover  sheet  if  they  are  not  being 
so  requested  at  the  time  of  proposal 
submission,  but  are  requested 
subsequently  (pnor  to  the  Foundation  s 
anticipated  ILl  announcement  date),  a 
letter  so  stdtmg  should  be  sent  at  that 
time  to  the  lU  office.  This  letter  should 
identify  the  proposal  by  its  NSF  number. 


•  Only  one  copy  of  form  1225, 
Information  about  Pnnicip^l 
Investigators,  which  provides  data  on 
sex,  ethnic  ongin.  and  handicap  is  to  be 
submitted.  It  should  be  attached  to  the 
signature  copy  of  the  proposal  cover 
sheet.  While  provnding  the  requested 
data  IS  voluntary,  SlIBMTmNC  THIS 
FORM  IS  REQUIRED  BY  NSF- 
OMISSION  OF  THIS  FORM  WILL 
CAUSE  CONSIDERABLE  DELAY  IN 
PROCESSING  THE  PROPOSAL  Any 
individual  not  wishing  to  submit  the 
information  should  check  the  box 
provided  for  this  purpose.  Data  will  be 
treated  as  confidential,  and  will  be 
maintained  m  secure  data  files  in 
accordance  with  the  Pnvacy  Act  of  1974. 
The  information  contained  m  this  form 
will  be  available  only  to  the  NSF  staff 
and  will  not  be  used  in  the  external 
ment  review  process.  Ail  analyses 
conducted  on  the  data  wUl  report 
aggregate  statistical  findtn^^s  only  and 
will  not  identify  individuals. 

Z.  P^oj€^ct  Summary  Form 

The  second  page  of  the  proposal  will 
be  the  project  summary  form,  which 
should  follow  the  cover  sheet.  The 
information  provided  on  this  form  is 
used  by  the  program  staff  for  a  variety 
of  purposes,  including  the  proper 
assignment  of  proposals  to  revnewvrs. 
Name  of  institution  and  project  title 
must  be  wntten  exactly  as  fijiven  on  (he 
cover  sheet.  Please  enter  the  data 
reijuesled  m  the  boxes  according  to  the 
instructions  on  the  back  of  the  form.  The 
information  is  needed  m  the  mdicated 
format  to  provide  direct  input  to  the  NSF 
data  collection  system. 

The  Summary  of  Proposed  Work 
should  be  a  concise  descnption  of  the 
project  (aot  of  the  prosposalj.  limited  to 
22  pica  or  18  elite  lines.  It  should  be 
single  spaced.  The  summary  should  tell 
bnefly  the  aim  of  ihe  p^jjeut.  the  major 
mstmments  which  will  be  purchased,  m 
what  applications  they  will  be  used,  and 
why  the  profecl  is  8ignifii:;ant, 
Considerable  care  should  be  taken  when 
writing  the  Summary.  The  Summary  is 
the  reviewers'  first  mipression  u(  the 
project's  merit  I/ihe  pnjject  is 
supported,  the  Summary  will  be 
published  by  the  Fuunddtion  to  inform 
the  general  public  about  its  programs. 
Accordingly,  it  should  be  wntten  so  that 
a  scientifically  literate  lay  person  can 
understand  the  use  of  Federal  funds  in 
support  of  the  projecL 

3  Detailed  Budget 

The  third  page  of  the  proposal  will  be 
the  budget  prepared  according,  to  the 
formal  found  in  the  program 
announcement  This  is  a  complete. 
detailed  list  of  anticipicated  equipment 


acquisitions  showing  Ust  and  discounted 
unit  prices  and  discounted  totals.  The 
budget  must  be  limited  to  the  following 
categones.  with  a  subtotal  shown  for 
each: 

a.  Scientific  Equipment 

b.  Computing  Tools 

c.  Constniction  of  Equipment 
d  Safety  Equipment 

e  Maintenance  Equipment 
f  Shipping  Costs 
g  Required  taxes 

Guidelines  for  the  assignment  of 
eligible  items  to  the  seven  budget 
categones  follow  Each  item  or 
functional  unit  of  equipment  must  have 
a  niimmum  unil  acquisition  cost  of  $500 
(list)  and  a  life  expectancy  of  more  than 
two  years.  [The  specifics  of  a  functional 
unit  are  discussed  in  note  |ii). 
immedialely  following  the  seven  budget 
categories.)  Note  that  these  guidelines 
and  restrictions  apply  to  equipment 
purchased  with  institutional  matching 
funds  as  well  as  to  that  brought  with 
.NSF  funds. 

a.  Scientific  Equipment — to  be  used  in 
any  phase  of  undergraduate  science, 
mathematics  and/or  engineering 
education. 

b.  Computing  Tools — computers. 
peripherals,  software  or  equipment  that 
provides  remote  access  to  central 
computing  systems-  The  equipment  must 
be  for  use  in  specific  curricular 
improvments;  for  example,  interfacing 
with  scienlific  instruments  to  assist 
student  data  acquisition  and 
interpretation,  or  teaching  computer 
science.  Software  essential  to  the 
scientific  and  educational  objectives  of 
the  project  is  permitted.  Each  software 
package  must  be  itemized,  justified,  and 
the  cost  indicated.  Software  ordered  in 
conjunction  with  new  computing 
equipment  is  regarded  as  part  of  a 
functional  unit  and.  accordingly,  need 
not  cost  $500  m  order  to  be  chgible. 

c.  Equipment  Fabrication — including 
materials  and  labor.  Sufficient 
julification  must  accompany  requests  for 
equipment  constpuction  funds,  such  as  a 
detailed  explanation  of  the  advantagps 
of  the  proposed  unts  over  commercially 
available  items.  Requests  for  equipment 
fabrication  must  be  supported  by 
drawings,  diagrams,  parts  lists  and 
estimates  fur  labor  chaises,  as 
appropriate.  Any  use  of  project  funds 
(NSF  of  institutional  matching  monies] 
for  the  modification  or  construction  of 
laboratories  or  other  buildings,  or  for  Ihe 
installahon  of  equipment,  is  specifically 
prohibited. 

d.  Safety  Equipment — such  as  fire 
control  devices,  fume  hoods,  etc..  may 
be  purchased  under  this  program  where 
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necessary  for  the  safe  utilization  of  the 
equipment  requested  in  the  above 
categories. 

e.  Maintenance  Equipment—unique 
Items  specifically  required  for 
calibration,  repair  and  maintenance  of 
the  scientific  equipment  itemized  in  the 
categories  a.,  b-.  and  c.  above.  If  such 
items  are  part  of  a  "package"  offered  by 
the  vendor  at  a  comprehensive  price, 
they  may  be  folded  into  the  basic  item 
of  equipment. 

f.  Shipping  Costs — reasonable 
estimates  should  be  used,  as  opposed  to 
a  flat  percentage. 

g.  State  Taxes— required  taxes  may  be 
included  if  the  institution  cannot  be 
exempted  from  paying  them. 

Following  the  total  amount  of  project 
costs,  list  the  actual  dollar  amount 
requested  from  NSF.  The  amount 
requested  from  the  National  Science 
Foundation  may  not  exceed  50^  of  the 
total  budget,  or  $100,000.  and  may  not  be 
less  than  S5.000. 

Please  note: 

(i)  11  is  important  that  reviewers  be 
able  to  recognize  the  function  of 
requested  equipment.  Therefore,  the 
detailed  budget  should  Ust  all  individual 
Items  by  a  descriptive  name,  and  the 
probable  brand,  model,  and  price.  (Such 
selections  may  be  changed  after  an 
award.)  Each  category  should  be 
subdivided  by  function  or  by  course  so 
as  to  correspond  as  closely  as  possible 
to  the  narrative  which  is  to  follow.  Each 
item  should  be  lettered  to  be  consistent 
with  Ihe  categories  above,  and  to 
facilitate  reference  to  and  from  the 
justification  presented  in  the  narrative. 

(ii)  Budget  items  may  be  either  single 
items  meeting  the  minimum  list  cost 
requirement  ISSOO).  or  part(sl  of  a 
functional  unit  where  the  sum  of  the 
components  meets  the  minimum  cost 
requirement.  A  functional  unit  is  an 
assemblage  of  instruments,  modules. 
and  components  which  together  perform 
a  specific  task  and  which,  once 
assembled,  ordinarily  will  be  kept 
together  as  a  unit.  Examples  of 
functional  units  would  be  an 
oscilloscope  with  appropriate  probes,  or 
a  recording  infrared  spectrophotometer 
with  a  demountable  cell  assembly  and 
appropriate  windows,  or  a  computer  and 
software  needed  for  it  to  achieve  the 
curricular  goals  for  which  it  is  being 
purchased.  A  combination  of 
independent  instruments  needed  for 
some  specific  experiment  or  for  a  single 
laboratory  station  would  not  meet  the 
definition  of  fimctional  unit. 

Each  component  of  a  functional  \mit 
must  be  itemized  and  the  cost  mdicated; 
the  subtotal  for  the  entire  unit  should  be 
entered  as  the  unit  cost  (at  least  $500). 


(iii)  Many  equipment  manufacturers 
routinely  offer  educational  or 
institutional  discounts.  In  preparing  the 
nj  budget,  manufacturers  or  distributors 
should  be  contacted  in  order  to  obtain 
discoimted  pnces  On  the  budget  page. 
the  list  price  should  be  shown,  the 
standard  educational  discount  noted 
and  subtracted,  and  the  discounted  pnce 
used  to  compute  the  total  cost  of  the 
project. 

If  the  proposer  is  able  to  negotiate  on 
en  individual  basis  a  special  discount 
not  routinely  available  to  educational 
institutions,  the  usual  discounted  selling 
price  should  be  listed  m  the  projecfs 
budget.  The  amount  by  which  the 
special  discount  exceeds  the  standard 
educational  discount  may  be  counted  as 
matching  funds. 

4.  Narrative 

The  narrative  presents  moat  of  the 

information  that  determines  whether  or 
not  a  grant  will  be  awarded.  Proposals 
should  be  written  to  respond  to  criteria 
to  be  used  by  reviewers  in  judging  the 
merit  of  the  proposal.  (See  Proposal 
Evaluation) 

The  narrative  must  focus  on  one 
coherent  project  which  would  improve 
undergraduate  instruction  in  a  definite 
way.  The  narrative  must  show  how  the 
requested  equipment  is  necessary  for 
the  project,  and  how  the  various  pieces 
of  equipment  will  be  used  together  to 
implement  it.  A  proposal  seeking 
support  for  several  unrelated  projects  or 
for  a  hst  of  equipment  that  is  to  be  used 
in  unrelated  ways  is  not  appropriate. 

The  narrative  section  must  not  exceed 
12  double-spaced  pages.  Pages  must  be 
numbered  Reviewers  will  not  be 
responsible  for  reading  additional 
narrative  pages  information  applicable 
in  more  than  one  place  may  be  referred 
to  by  page  and  paragraph.  Appended 
information  should  be  restricted  to  those 
appendices  required  in  Section  5  below 
and  lo  tabular  presentations  of  items 
required  to  supplement  the  narrative. 
The  use  of  tabular  form  for  reporting 
details  in  encouraged  Such  information 
should  be  cross-referenced  to  the 
appropriate  portions  of  the  narrative. 

The  narrative  should  conform  to  the 
following  outline: 
a.  The  Present  Situation 

This  section  should  first  present 
information  about  the  institution  and  the 
department,  and  then  should  discuss  the 
perceived  deficiency  that  is  to  be 
addressed.  It  should  open  with  a 
discussion  of  the  institutional  context:  a 
brief  description  of  the  institution,  the 
students  it  ser\'es,  the  department,  and 
the  intended  student  clientele  for  the 
project  being  proposed.  It  also  should 


discuss  the  curriculum  of  which  the 
courses  which  will  be  served  by  the 
project  are  a  part.  (It  cannot  be  assumed 
that  the  reviewers  are  acquainted  with 
the  institution  and  its  science, 
mathematics  or  engineering  programs.) 
Catalog  descriptions  of  specific  courses 
affected  should  be  included  in  Appendix 

rv. 

Second,  this  section  should  briefly 
describe  the  ongoing  support  from  the 
institution  to  the  department  in  order  to 
answer  the  question:  "Does  the 
department  have  adequate  resources 
and  equipment  to  provide  a  sound 
program  into  which  the  present  project 
will  fit?"  A  list  of  major  departmental 
equipment  holdings  should  be  included 
as  Appendix  IV. 

Finally,  this  section  should  present  the 
curricular  deficiency  which  the  project 
would  remedy.  It  should  answer  the 
question:  "What  is  currently  missing 
from  the  curriculum  or  is  not  being  done 
effectively?" 

b.  The  Development  Plan 

This  section  should  answer  the 
question:  "How  is  the  course  and/or 
curriculum  to  be  improved  by  this 
project?"  It  should  contain  a  detailed 
description  of  the  specific  developments 
intended.  Specific  expenments,  student 
projects,  or  course  work  that  would  be 
conducted  with  the  new  equipment  must 
be  presented  in  terms  of  the  scientific 
principles  or  phenomena  to  be  taught, 
and  in  terms  of  the  leaching  methods  to 
be  employed.  This  portion  of  the 
narrative  must  enable  a  group  of 
colleagues  to  judge  the  suitabilit>'  of  the 
planned  change  for  the  intended  student 
audience,  in  the  academic  setting 
discnbed.  Both  the  scientific  and 
pedagogical  aspects  of  the  proposed 
project  will  be  weighed  to  assess  the 
relative  impact  on  science,  mathematics 
or  engineering  education  thai  would  be 
realized  through  the  funding  of  this 
project. 

c.  Equipment 

(1)  The  Equipment  Request 

This  section  should  answer  the 
question:  "Is  each  item  of  equipment 
requested  actually  needed  to  implement 
this  development,  is  it  the  right  piece  of 
equipment  for  the  |ob,  and  is  the  request 
appropriate  for  the  department?"  It 
should  consist  of  some  brief  indication 
as  lo  just  how  each  major  equipment 
item  requested  w^ll  be  used  to  effect 
what  instructional  development.  It 
should  also  include  a  discussion  of  why 
the  particular  equipment  was  chosen 
and  what  alternatives  were  considered 
and  rejected,  and  why.  Effort  should  not 
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be  expended  in  telling  reviewers  what 
functions  a  given  piece  of  equipment  can 
perfonn.  The  crucial  thing  is  for  the 
proposer  to  describe  just  how  the 
requested  equipment  le  to  be  used  m  the 
instructional  plan  being  proposed. 

It  is  the  purpose  of  this  part  of  the 
proposal  to  establish  the  precise 
correlation  between  the  subject-matter 
developments  described  in  the  previous 
sections  and  the  items  of  equipment 
being  requested.  In  the  event  of  a  grant, 
any  items  regarded  as  ineligible,  not 
germane  or  inadequately  justified  will 
be  deleted  from  the  authorized  list  of 
purchases. 

Logical  groupings  of  items  should  be 
made  to  minimize  repetition,  with  each 
entry  cross-referenced  to  the  item 
numbers  given  m  the  budget  (equipment 
hst|  Special  arguments  may  be  needed 
to  explain  requests  for  apparatus  of  a 
quality  or  cost  not  usually  encountered 
m  undergraduate  instruction,  equipment 
which  IS  to  be  fabricated  rather  than 
purchased  as  a  unit,  or  purchases  which 
might  appear  to  be  at  vanance  with  the 
academic  setting  in  which  the  project 
would  operate.  Such  statements  must  be 
i(.eyed  to  developments  desired  in 
undergraduate  instruction.  Therefore. 
proposers  are  cautioned  against 
providing  arguments  based  on 
enhancements  of  graduate-level  courses, 
improvement  of  faculty  research 
capabilities,  or  other  activities  outside 
the  scope  of  ill.  (cf.  Research  in 
Undergraduate  Institutions  Program 
.Announcement.  NSF  85-59.) 

f2]  The  Equipment  on  Hand  for  the 
Project 

This  section  should  answer  the 
question:  "Has  there  been  a  thorough 
s-r-ey  of  the  current  equipment 
inventory  and  does  the  proposal  plan  to 
make  full  use  of  it?"  It  should  consist  of 
3  Ust  indicdting  major  equipment  on 
hand  that  wiU  be  available  for  the 
project,  but  that  is  not  included  in  this 
request. 

(3)  Equipment  Maintenance 

This  section  should  answer  the 
question.  "Is  a  reasonable  plan 
presented  to  ensure  a  maxirouin  usable 
hfetune  for  the  equipment?"  Each 
proposal  should  briefly  but  cleariy 
outline  the  institution's  plan  for 
extended  care  and  maintenance  of  the 
equipment 

d  Faculty  Expertise 

This  section  should  answer  the 
question;  "Does  the  department 
presently  have  personnel  with  the 
expertise  needed  to  complete  the  project 
successfully,  or  is  there  a  firm 
com.iiitment  to  make  an  appropriate 


hire?"  Ii  should  contain  enough 
information  about  the  present  faculty  of 
the  academic  unit  seeking  support  to 
convince  reviewers  that  the  technical 
expertiae  to  carry  out  the  proposed 
project  will  be  present.  Special  attention 
should  be  given  to  the  mdividual  named 
to  direct  the  pro|ecL  Since  the  effective 
accomplishment  of  the  project's  gottla 
depends  in  large  measure  on  the 
pnncipai  investigators  knowledge  of  the 
discipline,  the  curriculum,  and  the 
equipment  this  person  must  leach  m  the 
academic  unit  receiving  support  A 
summary  of  experience  must  indicate 
that  the  pnncipai  investigator  is  an 
appropnate  person  to  direct  this 
particular  project. 

5  Appendices 

Material  that  is  supplementary  to  the 
text  of  the  proposal  should  be  included 
in  the  appendices,  and  may  be  single 
spaced-  Each  appendix  should  be 
printed  on  colored  paper  to  make  it 
easily  distmguishable  from  the  body  of 
the  proposal  The  following  seven 
appendices,  if  relevant  to  the  project 
are  required  Their  omission  can  delay 
processing  or  impede  evaluation. 

I.  Curriculum  vitae  of  the  pnncipai 
investigator  [include  a  list  of  signiGcant 
publications),  plus  a  one-page  resum^ 
for  each  faculty  associate  who  will 
particpate  in  the  project 

n.  Statement  of  current  and  pending 
support  All  current  and  pending 
externally-funded  support  to  the 
pnncipai  investigator  and  co-principal 
investigator  (if  any),  including  this 
proposed  project  must  be  listed  on  \he 
form  found  on  page  22.  This  information 
19  needed  to  assure  thai  the  project 
leaders  wiU  have  time  to  carry  out  the 
pro|ect  and  that  there  is  no  duplication 
of  support. 

in  Statement  of  results  of  prior 
s:.ipport  If  either  the  prospective 
pnncipai  investigator  or  the  co-principal 
investigator  received  support  from 
NSF's  College  Science  Instrumentation 
Program  in  1985. 1968  or  1987.  the 
proposal  must  include  an  Appendix  III 
entitled  ^'Results  from  Pnor  NSF 
Support"  This  appendix  must  describe 
the  earlier  CSIP  project  and  its  mitcomes 
in  sufficient  detail  to  permit  a  reviewer 
(o  reach  an  informed  conclusion 
regarding  the  value  of  the  results 
dchipved.  The  following  information 
must  be  included  m  this  summary 
statement 

•  The  NSF  award  number,  amount 
■ind  penod  of  support; 

•  Title  of  the  project: 

•  A  summary  of  the  results  of  the 
completed  work.  (To  facilitate  review. 
this  lummary  should  not  exceed — for 
ILI — three  double  spaced  pages);  and 


•  A  list  of  publications  and/or  formal 
presentations  acknowledging  the  NSF 
award  (copies  of  such  papers  are  not  to 
be  submitted  with  the  proposal). 

Appendices  IV  through  VTI  need 
provide  no  more  information  than 
should  be  readily  available  to  a 
department  Please  limit  each  to  a 
maximum  of  two  pages. 

IV.  A  hsi  of  all  major  equipment  held 
by  the  department  whether  relevant  to 
the  proposed  project  or  not,  including 
model,  date  of  purchase,  and 
approximate  cost.  Where  this  equipment 
list  IS  too  extensive  to  include  in  two 
pages.  Ust  only  the  most  expensive  and 
moat  relevant  items.  Minor  items  of 
equipment  may  be  listed,  if  so  desired. 
by  categones  fe  g.,  "12  pH  meters  of 
various  models"). 

V.  A  catalog  descnption  of  each 
ccurae  directly  affected  by  this  project, 
the  frequency  of  offenng.  approximate 
enrollment,  and  whether  or  not  required 
of  majors. 

VI.  (Only  for  projects  which  are 
intended  for  majors.)  Summanze  the 
number  of  majors  graduated  each  year 
for  the  past  five  vfears  Provide  an 
estimate  of  the  number  of  graduates 
who  went  on  to  graduate  or  professional 
schools,  and  the  number  who  went 
directly  Into  the  workforce  Where  the 
information  is  available,  list  graduate 
schools  attended  and  organizations 
which  hired  substantial  numbers  of 
graduates. 

VII.  {Only  for  projects  which  include  a 
student  research  component)  A  list  of 
recent  talks  and  papers  involving 
undergraduate  students  in  the 
department  Identify  student  authors 
with  an  asterisk. 

Other  appropriate  appendices  might 
include  schematic  diagrams  of 
equipment  detailed  descnption  of 
speciali2ed  equipment  examples  of 
experiments,  etc.  It  is  important  that 
appendices  be  bnef  and  easy  to  read. 
Voluminous  appendices  cannot  be  read 
by  reviewers  in  the  tune  available  for 
proposal  evaluation.  It  is  inappropnatc 
to  include  institutional  catalogues, 
departmental  curricula,  whole 
laboratory  manuals,  or  other  general 
material 

D.  Proposal  Submission 

Proposals  must  be  received  in  the 
Foundation  by  5J30  p.m.  on  November 
21.  1986  to  insure  inclusion  in  the 
competitive  review  process  established 
for  this  Program. 

Materials  required: 

Fifteen  legible  copies  of  the  coinplete 
proposal; 
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One  copy  of  the  NSF  form,  1225  attached 

to  the  signature  copy  of  the  proposal 

only; 
Three  sets  of  extra  forms,  each  stapled 

into  a  unit  and  containing 
One  copy  of  the  Cover  Sheet 
One  copy  of  the  Budget  (Equipment 

Ijsl).  and 
One  copy  of  the  Project  Summary  Form. 

These  materials  should  be  submitted 
•  I  IVoposal  Processing  Unit  for 
liistrumentatiun  and  Laboratory 
Improvement  I^rogram.  Room  223. 
!^ational  Science  Foundation.  1800  G 
Street  NW..  Washington.  DC  20550. 

The  following  requirements  also  must 
be  met: 

•  All  materials  submitted  to  the 
Foundation  must  be  contained  in  a 
single  package  Secure  packaging  is 
mandatory.  The  Foundation  cannot  be 
responsible  for  tbe  processing  of 
proposals  damaged  m  transit: 

•  Each  copy  of  the  proposal  should  be 
on  standard  size  paper  of  regular 
weight  It  should  be  stapled  only  in  the 
upper  left  comer.  All  pages  must  be 
numbered.  The  duplicating  process 
should  ensure  legibility  for  at  least  5 
years:  and 

•  One  copy  must  be  signed  both  by 
the  pnncipai  investigator  and  by  an 
ndminislrative  official  who  has  t>een 
designated  as  an  Aulhonzed 
Institutional  Representative. 

Do  Not 

•  Staple  the  sets  of  extra  cover 
sheets,  project  summary  forms,  and 
equipment  budgets  to  a  proposal; 

•  Put  covers  on  the  proposals;  or 

•  Send  separate  mformation"  copies 
or  several  packages  containing  parts  of 
a  single  proposal. 

III.  Proposal  Evaluation  and  Award 
Selection 

NSF  evaluates  proposals  on  the  basis 
of  four  general  criteria. 

1.  Performance  competence — This 
criterion  relates  to  the  capability  of  the 
investigalor(s).  tbe  technical  soundness 
of  the  proposed  approach,  the  adequacy 
of  the  institutional  resources  available, 
and  the  proposer's  recent  research/ 
science,  mathematics  or  engineering 
education  performance 

2.  Intrinsic  merit — This  criterion  is 
used  to  assess  the  quality,  currency,  and 
significance  of  the  scientific/ technical 
content  and  related  instructional 
activity  of  the  project  withm  the  context 
of  undergraduate  science,  mathematics, 
and  engineering  education. 

3.  Utility  or  relevance  of  the  project — 
This  criterion  is  used  to  assess  the 
impact  the  project  will  have  ai  the 
proposing  institution,  and  the 


appropriateness  of  the  project  in  the 
local  context 

4.  Effect  on  the  infrastniclure  of 
science,  mathematics  and/or 
engineering—This  criterion  relates  to 
the  potential  of  the  proposed  project  to 
contnbute  to  better  understanding  or  to 
improvement  of  the  quality,  distribution. 
or  effectiveness  of  the  Nation's 
scientific/mathematica/engineering 
research,  education,  and  human 
resources  base. 

See  page  9  of  GRESE  for  an  additional 
discussion  of  thefre  ciileria. 

ILI  grants  are  awarded  on  a 
competitive  basis.  In  selecting  proposals 
to  be  supported,  the  Foundation  is 
assisted  by  merit  reviewers  who  are 
mathematicians,  scientists  or  engineers. 
drawn  primarily  from  the  academic 
community,  and  also  from  research 
organizations  and  professional 
associetians. 

TV.  AnnouDcement  and  AdministraboD 
of  Awards 

•  Decisions  will  be  announced 
individually  through  written  notices  to 
the  institution  and  to  the  principal 
investigator.  Before  such  notice  is 
dispatched,  the  Foundation  can  give  no 
information  concerning  the  probability 
that  any  particular  proposal  will  be 
supported  or  declined-  Proposers  are 
urged  to  refrain  from  making  premature 
inquiries. 

•  Grants  are  administered  in 
accordance  with  the  terms  and 
conditions  described  in  this 
arnouncement.  the  GRESE  and  NSFF.L. 
200,  Grant  General  Conditions,  copies  of 
which  may  be  requested  from  the  NSF 
Forms  and  Publications  L?nit.  More 
comprehensive  information  is  contained 
in  the  NSF  Grant  Policy  Manual 
(Revised)  available  through  the 
Superintendent  of  Documents. 
Government  Pnnting  Office. 
Washington.  DC  20402. 

The  FounddUon  strongly  encourages 
publication  of  research  results  and 
mstructiorial  experiments  developed. 
The  awardee,  however,  is  wholly 
responsible  for  the  conduct  of  the 
project  and  for  preparauon  of  the  results 
for  pubhcatjon.  The  Foundation  does  not 
assume  responsibility  for  project  results 
or  their  interpretation. 

Withm  90  days  after  the  expiration  of 
a  grant  the  pnncipai  investigator  is 
required  to  submit  a  Final  Project  Report 
(\SF  Form  98A).  Fmal  expenditure 
mformaiion  is  supplied  by  the  grantees 
through  the  Federal  Cash  Transaction 
Report  (SF272),  normally  submitted  by 
the  grantee's  financial  officer.  Annua! 
reports  of  progress  are  not  required  of 
lU  grantees. 


If  a  Pnncipai  Inveshgator  (PI)  leaves  a 
project  before  its  completion,  the 
grantee  institution  is  expected  lo  explain 
the  circumstances  in  a  letter  to  the  lU 
Program  Officer  named  in  the  grant 
letter,  and  to  nominate  a  suitable 
replacement.  This  letter  should  include 
the  nominees  curriculum  vitae,  and 
must  be  signed  by  both  the  nominee  and 
by  an  official  authorized  to  act  for  the 
institution  in  such  matters.  The 
appointment  of  a  new  PI  is  not  effective 
until  confirmed  by  the  NSF. 

V.  Check  Ust 

The  following  checklist  of  steps  in 
completing  an  EJ  proposal  is  provided 
for  the  convenience  of  the  proposal 
writer. 

A.  Eligibility 

Determined  for 

•  Department 

•  Field  and/or  Projed 

•  Equipment 

B.  Forms  Completed 

•  Cover  Sheet,  Project  Director's 
Signature  on  one  copy.  Authorized 
Organizational  Representative's 
signature  on  same  copy. 

•  Form  1225  tlnformation  about 
Pnncipai  and  Co/Prmcipal 
Investigators),  submit  only  one  copy, 
attached  to  signature  copy.  Submission 
of  the  form  is  required. 

•  Project  Summary  Form  (Project 
Summary  single-spaced} 

•  Budget  [Equipment  Ust)  completed. 
using  the  required  format 

Must  contain  no  item  with  a  unTl  list 
cost  of  under  $500  luniess  u  is  part  of  a 
functional  unii) 

Equipment  items  numbered  and 
categorized  Subtotals  for  categories 
indicated.  Total  cost  for  project 
indicated.  Anthmelic  checked  for 
accuracy  NSF  request  indicated  (it  may 
not  exceed  50%  of  total  project  cost  nor 
be  more  than  SltW.OOO.  nor  be  less  th-n 
S5.000) 

The  Principal  Investigator  must  have 
submitted  NSF  form  9«A,  Final  Report. 
for  all  completed  NSF-funded  projects. 

C.  Narrative  Completed 

•  All  points  covered 

(a)  Present  situation 

(b)  Development  plan 
|c|  Equipment 

Id)  Persormel 

"  Does  not  exceed  12  double-spaced. 
numbered  pages 

D.  Appendices 

I.  CurricuJum  vilae 
n.  Statement  of  current  and  pending 
support 
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III.  Statement  of  pnor  support  results 

IV.  List  of  departmental  equipment 

V.  Catalog  descnption  of  courses 
affected 

VI.  Information  on  past  graduates 
(needed  if  majors  are  to  be  affected) 

VII.  Student  research  papers  and  talks 
(needed  if  the  project  features  a  student 
research  component) 

VIII.  Other  necessary  information,  if 
any 

E.  Format  Checked 

•  Sections  in  proper  order 

•  Correct  nubmer  of  copies  of 
proposal  and  forms  included 

F  Submission 

■  All  materials  forwarded  in  a  single 
package 

"  Malenals  submitted  in  time  to  reach 
NSF  on  or  before  November  21,  1988 

W.  Other  Programs 

The  NSF  Guide  to  Programs  (NSF  87- 
57]  briefly  describes  all  Foundation 
programs,  most  of  which  are  open  to  all 
institutions.  It  is  available  at  most 
institutions  or  may  be  obtamed  at  no 
cost  by  contacting  the  Forms  and 
Publications  Unit,  Room  232.  NSF. 
Washington.  DC  20550  (202/357-78611. 

The  QJ  Staff  often  has  occasion  to 
provide  informal  guidance  to 
prospective  proposers.  The  following 
contam  the  essence  of  what  we  most 
often  suggest  to  inquirers: 

What  makes  a  good  proposal?  A  good 
proposal  starts  with  a  good  idea.  and.  all 
other  things  equal,  the  better  the  idea 
the  more  likely  a  proposal  is  to  result  in 
an  award.  The  best  proposals  are  those 
to  which  the  reviewers  respond.  ""Of 
course.  I  wish  I  had  thought  of  that!" 
While  relatively  few  proposals  are  this 
striking  and  original,  most  begin  with  a 
good  idea.  Translating  a  good  idea  into  a 
good  lU  proposal  requires  careful 
planning  and  careful  writing.  It  helps  to 
pay  close  attention  to  points  like  these: 

•  Consider  first  what  curricuiar 
improvement  the  project  will  make  and 
what  science  the  students  will  do.  and 
then  ask  yourself  what  instrumentation 
will  be  needed.  The  two  clearly  interact, 
but  focussing  first  on  the  cumculum 
helps  insure  that  the  instrumentation 
will  take  its  proper  place  as  the  means 
for  carr>'ing  out  a  significant  cumcular 
improvement, 

•  Read  the  Guidelines  carefully  and 
include  the  information  they  request. 
The  GmdeUnes  ask  that  proposers 
follow  a  particular  format  for  the 
proposal.  More  importantly,  they  are 
intended  as  a  guide  to  help  write  a 
proposal  which  will  give  reviewers  and 
staff  enough  information  to  understand 
fully  the  qudlity  of  the  proposed  project. 


The  Guidelines  ask  questions  and  raise 
points  which  should  be  addressed  in 
every  ILI  proposal,  whatever  its  form. 

•  Ensure  that  the  proposal  outlines  a 
project  possessing  two  features;  First,  it 
is  an  excellent  way  to  teach  which 
requires  the  requested  equipment  and. 
second,  it  is  a  clear  improvement  in  the 
way  the  students  who  will  use  the 
equipment  are  to  be  taught.  The  keys 
here  are  both  excellence  and 
improvement.  Projects  which  propose  to 
strengthen  a  program  by  doing  largely 
what  everyone  else  already  is  doing,  or 
projects  which  propose  to  add  an 
instrument  to  a  program  which  already 
is  adequately  equipped  without  making 
any  signif!ca.n*  improvement  in  what  is 
to  be  taught,  are  less  persuasive  than 
those  which  provide  both  an  excellent 
idea  and  significant  improvement. 

•  Be  explicit  about  how  the 
equipment  will  be  used  to  make  the 
cumcular  improvement.  The  narrative 
must  contain  specifics.  Reviewers  want 
details  of  expenments  and  applications, 
both  to  show  that  planning  has  been 
done  and  to  help  them  understand  why 
the  particular  application  you  propose  is 
better  than  others  they  see.  Providing 
much  detail  in  the  short  narrative  lU 
permits  is  difficult,  but  careful  writing 
will  allow  you  to  give  the  reviewers 
enough  for  them  to  gain  a  sense  of 
exactly  what  you  plan  to  do.  and  why 
that  plan  is  a  good  one.  Remember  that 
the  reviewers  already  know  what  a 
particular  instrument  will  do;  what  they 
want  to  read  about  is  the  proposer's 
explicit  plan  for  applying  that  capabihty 
m  a  way  that  will  solve  a  significant 
difficulty  in  teaching  science, 
mathematics  or  engmeenng  to 
undergraduates, 

■  Explain  why  the  instruments  chosen 
are  particularly  suitable  for  the  project 
(and  why  others — especially  less 
expensive  alternatives — would  not  be 
equally  useful).  It  often  is  a  good  idea  to 
explain  briefly  what  range  of 
alternatives  were  considered  and 
rejected:  what  simpler  instruments  are 
not  adequate,  and  perhaps  what  more 
sophisticated  ones  exceed  the  current 
needs  Reviewers  u.'iually  are  willing  to 
accept  a  carefully-argued  choice, 

•  Descnbe  why  the  project  proposed 
IS  a  good  way  to  leach  the  subject 
(physics  or  biology  or  whatever)  to  the 
students  who  are  to  be  affected  on  your 
campus,  and  ideally  to  students  in  other 
institutions,  lit  is  quite  desirable,  though 
by  no  means  necessary,  that  what  is 
done  in  your  lU  project  be  of  potential 
interest  to  faculty  and  students  at  other 
m.stitutions.) 

•  Mention  what  work  has  been  done 
in  preparation  for  the  project,  and 
specifically  whether  attempts  have  been 


made  to  try  the  proposed  work  on  a 
small  scale,  or  with  less  suitable 
equipment  which  may  already  be  on 
hand  or  available  through  borrowing. 
Evidence  of  preliminary  work  shows  the 
reviewers  that  careful  planning  has  been 
done,  and  it  may  give  ihem  some  added 
confidence  that  the  project  is  likely  to  be 
successful, 

•  If  possible,  have  someone  not 
connnected  with  the  proposal  read  a 
draft  and  ask  questions  or  suggest 
clarifications.  It's  easy  to  gel  loo  close  to 
a  piece  of  work  and  to  lose  perspective! 

•  If  the  proposal  is  successful,  rejoice. 
make  the  best  possible  use  of  the 
equipment,  and  then  let  other  scientists 
who  may  be  interested  m  your  rRsults 
learn  about  them  through  presentations 
of  publications. 

If  unsuccessful,  consider  the  reviews 
and  NSF  staff  comments  objectively, 
consult  the  staff  if  necessary  and.  if  the 
feedback  does  not  preclude  it.  submit  a 
revised  or  new  proposal  the  next  year. 
Many  awards  made  in  CSlP's  second 
and  third  years  were  to  proposals  that 
were  revised  thoughtfully  and 
resubmitted  after  having  been  declined 
Initially. 

The  Foundation  welcomes  proposals 
on  behalf  of  all  qualified  scientists  and 
engineers  and  strongly  encourages 
women,  minorities  and  disabled  persona 
to  compete  fully  in  any  of  the 
educational,  research  and  research- 
related  programs  described  in  this 
document. 

Facilitation  Awards  for  Handicapped 
Scientists  and  Engineers  (FAH)  provide 
funding  for  special  assi.slance  or 
equipment  to  enable  persons  with 
disabiUUes  (investigators  and  other 
staff,  including  student  research 
assistants)  to  wortk  on  an  NSF  project. 
See  the  FAH  program  announcement,  or 
contact  the  FAH  Coordinator  in  the 
Directorate  for  Scientific.  Technological, 
and  International  Affairs. 

In  accordance  with  Federal  statutes 
and  regulations  and  NSF  policies,  no 
person  on  grounds  of  race,  color,  age, 
sex,  national  origin  or  disability  shall  be 
excluded  from  participating  in,  denied 
the  benefits  of  or  be  subject  to 
discrimination  under  any  program  or 
activity  receiving  financial  assistance 
from  the  National  Science  Foundation. 
NSF  has  TDD  (Telephonic  Device  for 
the  Deaf)  capability  which  enables 
individuals  with  hearing  impairments  to 
communicate  with  the  Division  of 
Personnel  and  Management  fur 
information  relating  to  NSF  programs, 
employment,  or  for  general  information. 
This  number  is  (202)  375-7492. 

The  Foundation  provides  awards  for 
research  and  education  in  science, 


Federal  Register  /  Vol.  53.  No.  164  /  Thursday.  September  2::.  1988  /  Notices 


36923 


mathematics  and  engineering.  The 
awardee  is  wholly  responsible  for  the 
conduct  of  such  work  and  the 
preparation  of  the  result  for  publication. 
The  Fundation,  therefore,  does  not 
assume  the  responsibility  for  such 
findings  or  their  interpretation. 
Catalog  of  Federal  Domestic 
Assistance  Numbers: 
47.041     Engineering 

47.049  Mathematical  and  Physical 
Sciences 

47.050  Geosciences 

47.051  Biological.  Beha\ioraI  and 
Social  Sciences 

47.053    Scientific  TechnoIogicaJ  and 
International  Affairs 

47.070  Computer  and  Information 
Sciences  and  Engineering 

47.071  Science  and  Engineering 
Education 

Animal  Welfare 

If  any  of  the  equipment  listed  in  a  UJ 
proposal  is  likely  to  be  employed  in 
conducting  experiments  using  non- 
human  vertebrate  animals  or  in 
maintaining  such  animals  in  captivity, 
the  "Animal  Welfare"  block  on  the 
cover  sheet  must  be  checked.  In  such 
proposals,  the  narrative  must  contain  an 
assurance  that  the  proposing  institution 
complies  with  the  relevant  guidelines 
issued  by  the  National  Institutes  of 
Health  in  the  Guide  for  the  Care  aiid 
Use  of  Laboratory  Animcls  (NTH 
Pubhcation  85-23.  Revised  1985).  The 
particular  attention  of  proposers  is 
directed  to  "U.S.  Government  Principles 
for  the  Utilization  and  Care  of 
Vertebrate  Animals  Used  in  Testing. 
Research  and  Training."  to  be  found  in 
the  Appendix  of  that  Guide,  Individuals 
desiring  a  copy  of  these  Guidelines  can 
obtain  one  from  the  Division  of 
Research  Ser\-ices,  Building  31.  Room 
4B59,  National  Institutes  of  Health.  9000 
Rockville  Pike.  Bethesda.  MD  20892. 
(NSF  does  not  maintain  a  supply  of  this 
document). 

The  Instrumenlitlion  and  Laboratory 
Improvement  Program  [111]  is  an  integral 
pari  of  NSPs  overall  plan  to  strengthen 
U.S.  undergraduate  education.  In  fiscal 
year  1989.  this  support  extends  to 
instructional  instrumentation,  research 
opportunities  for  undergraduate 
students,  faculty  enhancement,  and 
curriculum  development  in 
undergraduate  calculus  and  engineering. 
ILI  will  be  coordinated  by  the  Office  of 
L^ndergraduate  Science,  Engineering, 
and  Mathematics  Education  (USEME) 
but  proposals  will  be  reviewed 
collaboratively  and  funded  throughout 
NSF 

The  magnitude  of  the  fiscal  year  1989 
lU  Program  will  depend  on  the  quahty 


of  proposals  the  Foundation  receives 
and  the  availability  of  funds. 

Inquiries 

Copies  of  the  program  announcement 
and  guidelines  for  the  Instrumentation 
and  Laboratory  Improvement  Program 
are  available  from  the  Forms  and 
Publications  Unit,  National  Science 
Foundation.  1800  G  Street.  NW.. 
Washington.  DC  20550:  (202/357-7452), 
request  pubhcation  NSF  88-90.  The 
program  announcement  contains  all 
information  and  forms  needed  for 
submission  of  proposals. 

Questions  of  a  general  nature  not 
addressed  in  this  publication  may  be 
directed  to  the  NSF  staff  by  contacting; 
Instrumentation  and  Laboratory 

Improvement  Program.  Office  of 

Undergraduate  Science,  Engineering. 

and  Mathematics  Education, 

Directorate  for  Science  and 

Engineering  Education.  Room  639. 

National  Science  Foundation. 

Washington.  DC  20550. 
Richard  Quinn. 

Acunj/  Admimstratii-e  Officer.  USESfE. 
September  19, 1988 

IFR  Doc.  88-21685  Filed  9-21-88;  8:45  am] 
NUiNG  CODE  7U«-01-M 


Meeting;  Earth  Sciences  Advisory 
Committee 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  for  Earth 
Sciences. 

Dates:  October  17. 18.  and  19, 1988. 

Time: 
9.00  a.m.  to  5:30  p.m.  October  17 
8:30  a.m.  to  5KX1  p.m.  October  18 
8:30  a.m.  to  4:00  p,m,  October  19 

/*/oce.- The  National  Science 
Foundatioa  Room  543. 1800  G  Street 
NW.,  Washington.  DC  20550. 

Type  of  meeting: 
Open 

October  17—9:00  a.m  to  5:30  p.m. 

October  19—8:30  a.m.  to  12  noon 
Closed 

October  18 — 8:30  a.m.  to  5:00  p.m. 

October  19 — 1:30  p.m.  to  4:00  p.m. 

Contact  Person:  Dr.  David  H.  SpeideL 
Section  Head.  Major  Projects.  Room  602. 
National  Science  Foundation, 
Washington.  DC  20550.  Telephone  (302) 
357-9591. 

Summary  minutes:  May  be  obtained 
from  the  Contact  Person  ai  the  above 
address. 

Purpose  of  Meeting:  To  provide 
advice,  recommendations,  and  oversight 
concerning  support  for  research  and 
research-related  aclixities  in  the  Earch 
Sciences. 


Agenda: 
Closed — Oversight  review  of  the 

Instrumentation  and  Facilities 
Program,  including  examination  of 
proposals.  re\newer  comments,  and 
other  pnvileged  matenal. 
Open — Discussion  on  reorganization  of 
the  Committee,  response  to  previous 
oversight  reports,  discussion  of 
educational  issues  in  Earth  Sciences. 
review  and  adopuon  of  the  Long 
Range  Plan  for  Earth  Sciences,  and 
general  discussion. 
Reason  Fur  Chs:n^:  The  meeting  will 
consist  of  a  review  of  grant  and 
declination  jackets  that  contain  the 
names  of  applicant  institutions  and 
principal  investigators  and  privileged 
information  contained  m  declined 
proposals.  The  meeting  will  also  include 
a  review  of  the  peer  review 
documentation  pertaining  to  the 
applicants.  These  matters  are  within 
exemptions  4  and  6  of  the  Government 
in  the  Sunshine  Act. 
M.  Rebecca  WinkW. 
Commttoe  Mcna^emept  Officer. 
(FR  Doc.  86-21699  Filed  ^-21-88;  8:45  am) 
BiLUMG  cooc  nu-ot-m 


MeeUno;  Unguistics  Advl«ory  Panel 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Linguistics. 

Date  fi-  Time:  October  19-20.  1988  9:00 
a.m.  to  5:00  p.m.  each  day. 

Place:  National  Science  Foundation 
1800  G  Street  NW..  Rm  523.  Washington. 
DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Paul  G.  Chapin. 
Program  Director  for  Linguistics.  Room 
320,  National  Science  Foundation. 
Washington,  DC  20550;  (202)  357-7696. 

Summary  Minutes:  May  be  obtained 
from  the  Contact  Person  at  the  above 
address. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  support  for  research  in 
linguistics. 

Agenda:  To  review  and  evaluate 
research  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  pn^posals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information: 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
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exemptions  (4)  and  (6)  of  the 

Government  in  the  Sunshine  Act. 

M.  Rebecca  Wtakler. 

Co,T7.ii;Uee  Manager  Officer 

(FR  Doc.  88-21~in  Filed  9-21-68;  6;45  am] 

BtLUNQ  COOE  7M6-01-II 

Advisory  Cofnmfttee  For  The 
Mathematical  Sclencea;  Meeting 

The  National  Science  Foundation 
announce»  the  following  meeting. 

Name:  Advisory  Committee  for  the 
Mathematical  Sciences. 

Date  6-  Time: 
October  17.  1986—10:30  a.m.  to  5;30  pm 
October  18,  1988—8:30  a.m.  to  5:00  p.m. 
October  19. 1988—8:30  a.m.  to  3:30  p.m. 

Place:  Room  540.  National  Science 
Foundation.  1800  G  Street  NW.. 
Washington.  DC  20550. 

Type  of  Meeting: 
October  17:  Open— 10:30  a.m.  to  12:00 

noon 
October  17:  Closed— 12:00  noon  lo  5:30 

p.m- 
October  18:  Open— 8:30  a.m.  to  9:30  a.m. 

and  3:00  p.m.  to  5:00  p.m. 
October  18:  Closed— 0:30  am.  to  3:00 

p.m. 
October  19:  Open — 8:30  a.m.  lo  3:30  p.m. 

Contact  Person:  Dt.  [udith  S.  Sunley, 
Division  Director.  Division  of 
Mathematical  Sciences.  Room  339, 
National  Science  Foundation. 
Washington.  DC  20550.  Telephone  (202) 
357-9669.  Anyone  planning  to  attend 
this  meeting  should  notify  Dr  Sunley  no 
later  than  October  14, 1988. 

Purpose  of  Committee:  To  provide 
advice  and  recommendations 
concerning  support  for  research  in  the 
mathematical  sciences. 

Agenda: 

Monday.  October  17.  1988— 10:30 am.  to 
12:00  noon  (open) 

Introductory  remarks 
Final  information  on  FY  1988 
Information  on  FY  1989  budget 
Overview  of  responsibiUties  for  program 
oversight  reviews 

Monday.  October  17,  1988—12:00  noon 
to  5:30  p.m.  (Closed) 

Program  Oversight  Reviews,  including 
examinabons  of  proposals,  review 
comments,  and  other  privileged 
material. 

Tuesday.  October  18.  1988— 8:30 am.  to 
9:30  a.m.  (Open) 

Preliminary  discussion  of  program 
oversight  reviews. 

Tuesday.  October  18,  igaS-^^O  Q.m.  to 
3.iX}p.m.  (Closed) 


Program  0\'ersight  Reviews. 
Tuesday.  October  18.  1988— 3:00 p.m.  to 
5:00  p.m.  (Open) 

Progress  on  Advisory  Committee 
recommendations 
— Groups 

— Math/biosciences 
— Geometry 

— Update  of  David  Report 
— Underrepresented  groups 
— Undergraduate  education 

Wednesday.  October  19.  1983—8:30  a.m. 
to  3:30  p.m.  (Open) 

l*rehminary  discussions  of  program 

oversight  reports 
Subcommittee  meetings 

— Education  and  Human  Resources 

— Plannmg 

—Overview  of  program  oversight 
reports 
Recommendations  of  Committee  for 

future  action 
Other  business. 

Reason  For  Closing  The  meeting  will 
consist  of  a  review  of  grant  and 
declination  jackets  that  conlam  the 
names  of  applicant  institutions  and 
principal  investigators  and  pnvileged 
information  contained  m  declined 
proposals.  The  meeting  will  also  include 
a  review  of  the  peer  review 
documentation  pertaming  lo  the 
applicants.  These  matters  are  within 
exemptions  4  and  9  of  the  Government 
m  the  Sunshine  Act 
M.  Rebecca  Winkler, 
Committee  Star.agf^.Tirtnt  Officer. 
(FR  Doc.  88-21702  Filed  9-21-B8;  8:45  am) 
eiLLMO  CODC  7S55-01-M 


Meeting:  Nuclear  Science  Advfaory 

Committee 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  DOE/NSF  Nuclear  Science 
Advisory  Committee. 

Date  and  Time:  Oct.  12.  1968.  4:00  pm- 
10:00  pm. 

Place:  Mesa  Ballroom  B.  Hilton  Hotel 
of  Santa  Fe.  100  Sandoval  St.,  Santa  Fe. 
NTwI. 

Type  of  Meeting:  Open. 

Contact  Person.  Karl  A.  Erb.  Program 
Director  for  Nuclear  Physics.  National 
Science  Foundation.  Washington,  DC 
20550  (202)  357-7993. 

Minutes:  May  be  obtained  from 
contact  person  listed  above. 

Purpose  of  Meeting:  To  advise  the 
National  Science  Foundation  and  the 
D*'partment  of  Energy  on  scientific 
pnonttes  withm  the  field  of  basic 
nuclear  science  research. 


Agenda: 
— NSF  Budgets  and  I*rograms 
— DOE  Budgets  and  Programs 
—NSF  and  DOE  Responses  to  NSAC 

Nuclear  Theory  Report 
—Status  of  Gammasphere,  LCD.  SNO 

Proposals 
— Report  on  NSAC  Instrumentation 

Subcommittee  Activities 
—Report  on  NSAC  Activities 

Concerning  KAON 
— Discussion  of  Possible  Update  of  Long 

Range  Plan 
— General  Discussion  and  Comments 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  88-21700  Filed  9-21-68;  8:45  am| 

BILUNB  COCK  78S5-01-M 


Meeting;  Population  Biology  and 
Physiological  Ecology  Advisory  Panel 

Name:  Advisory  Panel  for  Population 
Biology  and  Physiological  Ecology. 

Date  and  time:  October  12-14, 1988— 
8:30  am.  to  5:00  p.m.  each  day. 

Place:  Room  642.  National  Science 
Foundation.  1800  G  Street  N'W.. 
Washington.  DC  20550. 

Type  of  Meeting:  Closed. 

Contact perons:  Dr.  Stephen  T. 
Threlkeld.  Program  Director,  Population 
Biology  and  Physiolgical  Fxology  (202) 
357-9728.  Room  215.  National  Science 
Foundation.  Washington.  DC  20550- 

Summary  minutes:  May  be  obtained 
from  the  Contract  Person  at  the  above 
address. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  support  for  research  in 
systematic  biology. 

Agenda:  Review  and  evaluation  of 
research  proposal  and  prnjects  as  part 
of  the  selection  process  of  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
fmancial  data,  such  as  salaries:  and 
personnel  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (B)  of  5  U.S.C. 
552b(c).  Government  in  the  Sunshine 
Act. 

M.  Rebecca  Winkler. 
Committee  Management  Officer 
|FR  Doc.  88-21703  Flli?d  9~21-«J;  8:45  ami 
ftlUJNO  cocc  rsss-oi-n 
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NUCLEAR  REGULATORY 
COMMISSION 

[DocfcelNo.  SO-424) 

Georgia  Power  Co.,  Et  Al., 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirement  of  footnote  d-2(c) 
of  Appendix  A  to  10  CFR  Part  20  to  the 
Georgia  Power  Company,  et  al.  (the 
licensee)  for  the  Vogtle  Electric 
Generating  Plant.  Unit  1  (Vogtle  1) 
located  on  the  licensee's  site  in  Burke 
County.  Georgia. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
proposed  action  would  relax  the 
requirement  m  Footnote  d-2tc)  of 
Appendix  A  to  10  CFR  Part  20  which 
states.  "No  allowance  is  to  be  made  for 
the  use  of  sorbents  against  radioactive 
gases  or  vapors."  The  exemption  would 
allow  the  use  of  a  radioiodine  protection 
factor  of  50  for  certain  respiratory 
protection  canisters  used  by  workers  at 
the  licensee's  facility.  Vogtle  1.  The 
iitaff  8  technical  evaluation  of  this 
request  will  be  published  in  a  report 
entitled  "Safety  Evaluation  Report 
Related  to  the  Use  of  Radioiodine 
Protection  Factor  for  Sorbent  Canisters 
at  Vogtle  1." 

The  evaluation  is  responsive  to  the 
licensees  application  for  exemption 
dated  August  26,  1988. 

The  Need  for  the  Proposed  Action: 
The  proposed  exemption  is  needed 
because  the  features  described  in  the 
licensee's  request  are  potential  means  lo 
reduce  occupational  exposure  to 
radiation  for  some  tasks  at  Vogtle  1. 

En  vironmental  Impacts  of  the 
Proposed  Action:  The  proposed 
exemption  will  most  likely  reduce  the 
work  effort  and  occupational  exposure 
for  some  tasks  at  Vogtle  1.  The 
utilization  of  air  punfying  respirators  in 
lieu  of  air-supplied  or  self-contained 
apparatuses,  where  possible,  can  result 
m  person-rem  reductions  estimated 
overall  at  30%  for  tasks  requiring 
radioiodine  protection,  in  a  range  of 
from  Z5%  to  50%  for  several  major  tasks. 
The  light  weight,  less  cumbersome  air 
purifying  respirators  (i.e..  sorbent 
canisters)  can  provide  increased  comfort 
and  mobility  in  most  cases,  and  result  in 
increased  worker  efficiency  and 
decreased  time  on-the-job. 

With  regard  to  potential  radiological 
impacts  lo  the  general  public  the 
proposed  exemption  involves  features 
located  entirely  within  the  restricted 
areas  defined  m  10  CFR  Part  20.  It  does 


not  affect  the  potential  for  or 
consequences  of  radiological  accidents 
and  does  not  affect  radiological  plant 
effluents.  Consequently,  the  Commission 
concludes  that  there  are  no  significant 
radiological  impacts  associated  with  the 
proposed  exemption, 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  signiHcant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action: 
Because  the  staff  has  concluded  that 
there  is  no  significant  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternative  to  this 
exemption  will  have  either  no 
sigmficantly  different  environmental 
impact  or  greater  environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  environmental 
impacts  as  a  result  of  plant  operations. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previosuly  considered  in 
connection  with  the  "Final 
Environmental  Statement  related  to  the 
operation  of  the  Vogtle  Electric 
Generating  Plant.  Units  1  and  2"  dated 
March  1985. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  has  reviewed  the  licensee's 
request  that  supports  the  proposed 
exemption.  The  NRC  staff  did  not 
consult  other  agencies  or  person. 

Fmding  of  No  SigniHcant  Impact 

The  Commission  has  determined  not 
lo  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  lo  this 
action,  see  the  request  for  the  exemption 
dated  August  26, 1988,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW..  Washington,  DC.  and 
at  the  Burke  County  Library.  412  4lh 
Street,  Waynesboro.  Georgia  30830. 

Dated  al  Rockvilie.  Maryland,  this  16th  day 
of  September  1988 

For  the  Nuclear  Regulatory  Commissioo. 
David  B.  Matthews, 

Director.  Project  Direcorate  11-3.  Division  of 
Reactor  Projects  l/U. 
(FR  Doc,  88-21647  Field  9-21-68;  8:45  am] 
BILUNO  COOE  rsKHII-ll 


lOocket  No.  50-206) 

Southern  California  Edison  Co.  and 
San  Diego  Gas  and  Electric  Co.;  San 
Onofre  Nuclear  Generating  Station. 
Unit  No.  1;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considenng  issuance  of  an  amendment 
to  Provisional  Operating  License  .\o. 
DPR-13  issued  to  Southern  Cahfomid 
Edision  Company,  et  al..  (the  licenser  |, 
for  operation  of  San  Onofre  Nuclear 
Generating  Station.  Unit  No.  1.  located 
in  San  Diego  County,  California. 

EnvironmeDtal  .Assessment 

Identification  of  Proposed  Action.  The 
proposed  amendment  would  extend  the 
interim  authonzation  granted  by 
Amendment  .No.  101  dated  May  6. 1988 
lo  permanently  revise  the  steam 
generator  tube  plugging  criteria  to  allow 
tubes  with  defects  in  the  rolled  region  of 
the  tube  sheet  to  remain  in  service 
provided  that  the  first  inch  of  rolled  tube 
contains  no  imperfections.  The  interim 
authorization  expires  al  the  end  of  the 
next  refuehng  outage,  approximately 
December  1988. 

The  .Weed  for  the  Proposed  action. 
The  proposed  amendment  is  required  lo 
allow  steam  generator  tubes  as 
descnbed  above  to  remain  m  serve, 
rather  than  to  remove  them  from  service 
by  plugging. 

Environmental  Impacts  of  the 
Proposed  action:  The  design  basis 
accident  would  continue  to  be  a 
complete  severance  of  a  steam 
generator  tube.  The  proposed  action 
would  preserve  the  required  margins  of 
safety  against  tube  pulioul  under  both 
normal  and  accident  conditions  by 
adhering  to  the  requirements  of  the 
ASME  Code.  Therefore,  the  proposed 
amendment  continues  lo  provide 
reasonable  assurance  that  tube  puUou! 
will  not  occur.  Consequently,  the 
proposed  amendment  would  not  involve 
a  significant  change  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  and  any  radiological  releases 
resulting  from  an  accident  would  not  be 
significantly  greater  than  previously 
delermined.  Because  the  proposed 
amendment  does  not  otherwise  affeci 
routine  radiological  plan!  effluents,  the 
impacts  of  operation  will  be  within 
those  evaluated  in  the  Final 
Environmental  Slatement. 

Therefore.  the  Commission  concludes 
that  there  are  no  significant  radiologi.:ul 
environmental  impacts  associated  wr.h 
the  proposed  amendment.  The 
Commission  also  concludes  that  the 
proposed  action  will  not  result  in  a 
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significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure, 

With  regard  to  nonradio logical 
impacts,  the  proposed  amendment  does 
not  affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commisaion  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Regiiter  on  May  1&.  1988  (53  FR 
17282).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  file  following 
this  notice. 

Alternatives  to  the  Proposed  Action: 
Because  the  Commission  has  concluded 
that  there  are  no  significajit 
environmental  impacts  assoaated  with 
the  proposed  action,  there  is  no  need  to 
examine  altemativea  to  the  proposed 
action. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  Environmental 
Statement  related  to  operation  of  San 
Onofre  Nuclear  Generating  Station.  Umt 
1.  dated  October  1973. 

Agencies  and  Persons  Consulted:  The 
NRC  has  reviewed  the  licensee's  request 
that  supports  the  proposed  amendment. 
The  NRC  staff  did  not  consult  other 
agencies  or  persons. 

rinding  of  No  Significant  Impact 

The  Commission  hat  determined  col 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

Based  upon  the  foregoing 
environmental  assessment,  "Hie 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  la  1988,  as 
supplemented  March  22  and  29, 1988. 
These  doGumenta  are  available  for 
pubUc  inspection  at  the  Commiasion's 
Public  Document  Room.  2120  L  Street 
NW.,  Washington.  DC  and  at  the 
General  Library.  University  of 
California.  P.O.  Box  19S67.  Irvine. 
California  92713. 

Dated  at  Rockvllle.  Mtfyland,  this  16th  day 
of  August  1988. 


Fur  the  Nuclear  Regulatory  Commjssion 
ChariM  M.  TrvnuMlL 

Stumor  Pro/ect  Manager.  Protect  Directorate 
V.  Division  of  Reactor  Project*— Ui  IV.  Vand 
Special  Pnvects.  Office  af  Suciear  Heactor 
Hefgu/ation. 

[FR  Doc  88-21 64fl  Filed  9-21-88:  8:45  am) 
BJLUMG  COOC  rSIO-Ol-M 

[Docket  No.  50-327/3281 

Tenn«s»*«  Valt«y  Authority; 
Envlronmantal  A»»*sam«nt  and 
Finding  of  No  Signmcant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considenng  issuance  of  an  exemption 
from  the  Type  C  testing  requirements  of 
Appendix  J  to  10  CFR  Part  50  to  the 
Tenneaaee  Valley  Authority  (the 
licensee)  for  the  Sequoyah  Nuclear 
Plant  Units  1  and  2.  The  units  are 
located  at  the  licensee's  site  in  Hamilton 
County.  Tennessee.  The  exemption  was 
requested  by  the  licensee  in  its  letter 
dated  Augusta  1988. 

EDvironmental  Assessmeat 

Identification  of  Proposed  Action:  The 
exemption  will  permit  the  hcensee  to 
exclude  from  Type  C  leak  rate  testing 
the  spray  check  valves  located  m  the 
residual  heat  removal  spray  system 
(RURSS)  and  containment  spray  system 
(CSS).  Appendix  J  requires  that  the 
hcensee  perform  leak  rate  testing  of 
valves  that  serve  as  containment 
isolation  valves.  The  need  for  the 
exemption  arose  because  the  licensee 
had  designated  the  affected  valves  as 
containment  isolation  valves. 

Type  C  testing  of  these  valves  cannot 
be  performed  due  to  the  lack  of  manual 
or  remote-manual  block  valves  in  the 
tine  that  are  necessary  to  allow  such 
testing. 

The  staff  has  completed  its  evaluation 
of  the  proposed  exemption.  The  staff  has 
concluded  that  the  exemption  has  no 
adverse  effect  on  the  safe  operation  of 
the  faciUty  and  does  not  significantly 
increase  the  probability  or 
consequences  of  an  accident. 

The  Meed  for  the  Proposed  Action: 
The  propoaed  exemption  is  needed  (o 
permit  the  licensee  to  operate  the  plant 
without  being  in  violation  of  the 
Commission's  requirementa. 

EnvironmentaJ  Impact  of  the  Proposed 
Action:  The  Commission  has  completed 
its  evaluation  of  the  environmental 
impact  of  the  propsed  exemption  to  the 
testing  requirementa  of  Appendix  |.  The 
need  for  such  testing  is  to  ensure  that 
contamment  isolation  valves  once 
closed  do  not  teak  following  an 
accident.  However,  if  leakage  should 
occur,  the  leakage  would  he  into  closed 


systems  which  are  not  open  to  the 
environmenL  Therefore,  the  Commission 
concludes  that  (he  exemption  does  not 
involve  a  significant  environmental 
impact. 

With  regard  to  potential 
nonradiological  environmental  impacts, 
the  proposed  exemption  involves 
systems  located  within  the  restricted 
areas  as  defmed  in  10  CFR  Part  20.  It 
does  not  affect  nonradiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

With  regard  to  potential  radiological 
environmental  impacts,  the  proposed 
exemption  does  not  increase  the 
radiological  effluents  from  the  faciUty 
and  does  not  increase  the  occupational 
exposure  at  the  facility  There  is  no 
significant  increase  in  the  environmental 
impacts  of  accidents  aasossed  in  the 
"Final  Elnvironmental  Statement  Related 
to  the  Operation  of  Sequoyah  Nuclear 
Plants  Units  1  and  2."  dated  July  1974. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
impacts  associated  with  the  proposed 
exemption. 

Therefore,  the  proposed  exemption 
does  not  significttntly  change  the 
conclusions  m  the  'Final  Environmental 
Statement  Related  to  the  Operation  of 
Sequoyah  Nuclear  Plants  Units  1  and  2," 
dated  July  1974. 

Alternative  to  the  Proposed  Action: 
Because  the  staff  has  concluded  that 
there  is  no  significant  environmental 
impact  associated  with  the  proposed 
exemption,  alternatives  with  equal  or 
greater  environmental  impacts  were  not 
evaluated. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  "Final 
Environmental  Statement  Related  to  the 
Operation  of  Sequoyah  Nuclear  Plant, 
Units  1  and  2"  dated  July  1974. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensees 
request  for  the  proposed  exemption.  The 
NRC  staff  did  not  consult  other  agencies 
or  persons- 
Fmding  of  No  Significant  Impact 

The  Commission  had  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption 

Based  upon  the  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment. 
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For  details  with  respect  to  this  action, 
see  the  licensee's  request  for  an 
exemption  dated  August  B,  1988.  which 
is  available  for  public  inspection  at  the 
Commission's  Piiblic  Document  Room. 
Gelman  Building.  2120  L  Street  NW., 
Washington.  DC,  and  at  the 
Chattanooga-Hamilton  County 
Bicentennial  Library.  1001  Broad  Street, 
Chattanooga,  Tennessee  37402. 

Dated  at  RockviUe.  Maryland,  this  19th  day 
of  September  1988. 

For  Ihe  Nuclear  Regulatory  Commission. 
Susanoe  Black. 

Assistant  Director  for  Pro/ects.  TVA  Projects 
Division.  Off  ice  of  Special  Projects. 
IFR  Doc  88-21649  Filed  9-21-88;  8:45  am] 

BIUJMO  CODE  rSSO-OI-M 


Advisory  Comnnittee  on  Reactor 
Safeguarda,  Subcommittee  on 
Advanced  Reactor  Designs:  Meeting 

The  ACRS  Subcommittee  on 
Advanced  Reactor  Designs  will  hold  a 
meeting  on  October  5. 1988.  Room  P-114, 
7920  Norfolk  Avenue.  Bethfsda.  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Wednesday. 
Octobers.  1968—8:30  a.m.  until  the 
conclusion  of  business 

The  Subcommittee  will  review  the 
draft  SER  for  the  liquid  metal  reactor 
(LMR)  Power  Reactor  Inherently  Safe 
Module  {PRISMl  design. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  Ihe 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussion.s 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 


opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Mr. 
Medhat  El-Zeflawy  (telephone  301/492- 
9901)  between  7:30  a.m.  and  4:15  p.m. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Date:  Seplember  15. 1988. 
Mortoo  W.  Libarkin. 
Assistant  Lxeculive  Director  for  Project 
Review. 
IFR  Doc.  88-21651  Filed  9-21-68:  8:45  am| 
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I  Docket  Nos.  S&-282  and  M)-306) 

Northern  Stales  Power  Co.,  Prairie 
Island  Nuclear  Generatir>g  Plant,  Units 
Nos.  1  and  2;  Exemption 

I 

The  Northern  States  Power  Company 
(the  licensee)  is  the  holder  of  Facility 
Operating  Licenses  Nos.  DPR-42  and 
DPR-eO,  which  authonze  operation  of 
the  Prairie  Island  Nuclear  Generating 
Plant,  Units  Nos.  1  and  2,  at  a  steady- 
state  power  level  not  in  excess  of  1633 
megawatts  thermal  for  each  unit.  The 
facilities  ere  pressunzed  water  reactors 
located  at  the  licensee's  site  in  Goodhue 
County.  Minnesota.  The  licenses 
provide,  among  other  things,  that  they 
are  subject  to  all  rules,  regulations  and 
orders  of  the  nuclear  Regulatory 
Commission  {the  Commission)  now  or 
hereafter  in  effect. 

II 

Appendix  K  of  10  CFR  Part  50 
specifies  requirements  and  acceptable 
features  of  evaluation  models  for 
analy2ing  the  heat  removal  from  the 
reactor  core  during  a  loss  of  coolant 
accident  (LOCA)  by  the  emergency  core 
cooling  system  (ECCS).  Sections  I.D.3 
and  I.D.5  are  the  subject  of  this 
(exemption  request.  Specifically,  Section 
I.D.3  is  concerned  with  the  calculation 
of  the  reflood  rate  for  pressurized  water 
reactors.  This  section  requires  that  the 
ratio  of  the  total  fluid  flow  at  the  core 
exit  plane  to  the  total  liquid  flow  at  the 
core  inlet  plane  (carryover  fraction) 
shall  be  used  to  determine  the  core  exit 
flow  and  shall  be  determined  in 
accordance  with  applicable 
experimental  data.  Section  I.D.5  deals 
with  heat  transfer  analysis  during  the 
refill  and  reflood  phase  of  a  LOCA.  This 
section  specifically  requires  that  for 
reflood  rates  of  one  inch  per  second  or 
higher,  the  reflood  heat  transfer 


coefficients  shall  be  based  on  applicable 
experimental  data  for  unblocked  con-s 
including  FLECt-TT  results  ("PWR 
FLECHT  (Full  Length  Emergency 
Cooling  Heat  Transfer).  Final  Report. 
Weslinghouse  Report  WCAP-7665.  April 
1971). 

ni 

By  letter  dated  July  2a  1988.  the 
licensee  requested  exemption  from  he 
requirements  of  Sections  I,D.3  and  I.D-5 
of  Appendix  K.  as  these  requirements 
apply  to  a  new  evaluation  model  for  tiit? 
LOCA  analyses  dealing  with  the  two 
loop  Weslinghouse  plants  such  as  ih*' 
Prairie  Island  Nuclear  Generating  PIdnl. 
Units  Nos.  1  and  2.  In  the  past,  because 
of  modeling  difficulties,  the  evaluation 
model  for  the  LOCA  analyses  for  the 
Weslinghouse  two-loop  plants  such  .■« 
Prairie  Island  assumed  that  treating  the 
low  pressure  upper  plenum  injection 
water  as  injected  into  the  lower  plenum 
in  the  same  manner  as  for  the  three  and 
four-loop  plants  would  provide 
reasonable  results  for  a  two-loop  plant- 
However,  the  new  model  found 
acceptable  (Reference  1)  by  the 
Commission's  staff,  assumes  injection  of 
the  low  pressure  water  directly  into  the 
upper  plenum  as  would  actually  occur  in 
the  plant  in  the  event  of  a  LOCA.  This 
more  accurate  representation,  howevt-r. 
entails  deviation  from  some  modeling 
assumptions  requried  by  10  CFR  Psrt  30, 
Appendix  K.  The  acceptability  of  the 
exemption  request  is  addressed  below. 

IV 

Section  I,D.3  of  Appendix  K  of  10  CFR 
Part  50  assumes  that  a  carryover 
fraction  of  the  liquid  entering  the  corr- 
inlet  plane  at  the  lower  plenum  as 
defined  above  would  exit  the  reactor 
core  and  through  the  loop  pipe.  In  a 
upper  plenum  injection  plant,  the  liqjid 
enters  above  the  reactor  core  and  exrts 
through  the  lower  plenum  as  well  as 
through  the  loop  piping.  Therefore.  1h<- 
carryover  fraction  for  the  upper  plenum 
injection  plants  provides  no  physicial 
meaning  nor  can  it  be  defined  by  the 
existing  codes  (i.e.  WCOBRA/TRAC) 
used  in  the  licensing  calculations.  In 
addition,  the  licensee's  new  evalualion 
model  makes  use  of  revised  codes  lAhu.h 
have  been  demonstrated,  via 
comparison  to  appropriate  experimentvil 
data,  as  capable  of  calculating  the  core 
exit  hquid  flow  without  the  use  of  the 
carryover  fraction  as  defined  in  Section 
LD.3.  Thus,  although  the  carryover 
fraction  has  not  been  calculated,  the 
intent  of  the  requirement  is  met  by 
establishing  the  core  exit  fiow  during 
reOooding. 
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Section  LD.5  of  Appendix  K  of  10  CFR 
Part  50  requires  that  for  reflood  rates  of 
one  inch  per  second  or  higher,  the  heat 
transfer  coefficients  shall  be 
demonstrated  to  be  more  conservative 
than  experimental  data,  including  the 
FLECHT  results.  In  cases  where  refill 
and  reflood  rates  of  less  than  one  inch 
per  second,  the  heat  transfer  coefficients 
shall  be  based  on  steam  cooling  taking 
into  account  any  calculated  flow 
blockage.  These  requirements  were 
based  on  limited  test  data,  at  the  time  of 
rulemaking,  simulating  the  liquid 
entering  the  core  from  the  lower  plenum. 
For  a  reactor  with  upper  plenum 
injection,  the  entire  flow  pattern  is 
different  than  that  assumed  at  the  time 
the  requirement  was  developed.  In  the 
case  of  upper  plenum  injection,  the 
reactor  vessel  is  filled  with  liquid  falling 
or  channeling  through  the  core  into  the 
lower  plenum,  and  the  fuel  assemblies 
are  cooled  by  a  combination  of 
cocurrent  downflow.  cocurrent  upflow, 
and  counter  current  flow  film  boiling 
and  radiation.  In  the  case  where  liquid 
enters  the  lower  plenum,  the  fuel 
assemblies  are  cooled  by  dispersed 
cocurrent  upflow  film  boiling  and 
radiation.  During  the  refill  phase  in  the 
reactor  that  has  upper  plenum  injection, 
the  water  will  fall  into  the  core  and 
contribute  cooling,  and  therefore  the 
assumption  of  only  steam  cooling 
discussed  in  Section  I.D.5  is 
inappropriate.  In  addition,  the  one  inch 
per  second  fiooding  rate  threshold  for 
steam  cooling  during  reflood  was  based 
on  lower  plenum  injection  blockage  heal 
transfer  data  that  is  not  applicable  for 
the  upper  plenum  injection  mode  of 
cooling.  Although  the  licensee's  new 
evaluation  model  found  acceptable  by 
the  Commission's  staff  (Reference  1) 
does  not  contain  the  Umitatioiis  of  I.D.3 
and  I.D.5,  the  new  evaluation  model 
contains  heat  transfer  models  have  been 
verified  and  validated  with  proper 
experimental  data  for  the  refill  and 
refiood  heat  transfer  coefficients  for 
upper  plenum  injection.  The 
experimental  data  include  the  upper 
head  injection  tests  at  the  Westmghouse 
G-2  test  facility  and  the  large  scale 
reflood  upper  plenum  injection  tests  at 
the  Japanese  Cylindncal  Core  Test 
Facihty  (CCTF).  The  G-2  separate  effect 
experiments  provide  information  on  a 
full  length  rtxl  bundle  film  heat  transfer 
in  both  cocurrent  and  counter-current 
flow  with  a  pressure  range  between  20 
and  100  psia  which  is  typical  range  for 
upper  plenum  injection  floodmg 
situations  The  integral  CCTF 
experiments  provide  information  on  the 
core  thermal  hydraulic  and  system 
responses  for  upper  plenum  injecuon. 


Four  CCTF  refiood  tests  were  analyzed 
which  include  a  cold  leg  injection 
reference  test  and  three  combined 
injection  tests  with  various  upper    _, 
plenum  injection  fiow  rates  and 
injection  configurations  simulation 
symmetric  and  skewed  upper  plenum 
injections.  The  comparisons  with  these 
data  indicate  that  the  new  evaluation 
model  provides  a  reasonably  accurate 
description  of  the  local  phenomena  and 
heat  transfer  calculation  for  the  complex 
film  boiling  situation  as  well  aa  the 
system  response  for  an  upper  plenum 
mjection  plant.  Although  the  new  model 
deviates  from  Appendix  K  in  these  two 
particulars,  it  employs  more  accurate 
modeling  assumptions  for  a  two-loop 
plant,  and  the  models  have  been 
validated  by  comparison  with 
appropriate  experimental  data.  Thus, 
the  underlying  mtent  of  the  rule — to 
assure  that  ECCS  evaluation  models 
properly  reflect  applicable  experimental 
data — has  been  satisfied. 

V 

Based  on  the  above  evaluation,  the 
Commission's  staff  considers  the 
licensee's  alternative,  due  to  the 
difference  in  the  method  of  injectmg 
liquid  during  LOCA  conditions,  to  be 
equivalent  to  that  achieved  by 
conformance  with  Sections  I.D.3  and 
IDS  of  Appendix  K  to  10  CFR  Part  50. 
Therefore,  the  licensee's  request  for 
exemption  from  Sections  I.D.3  and  I.D.5. 
as  these  requirements  relate  to  injection 
of  emergency  cooling  directly  into  the 
upper  plenum  of  the  reactor,  may  be 
granted. 

Accordingly,  the  Commission  has 
determined  pursuant  to  10  CFR  50.l2(aJ. 
that  the  requested  exemption  is 
authorized  by  law.  will  not  present  an 
undue  nsk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  secunly.  Further, 
the  Commission  finds  that  special 
circumstances  are  present  for  this 
exemption  m  that  application  of  the 
regulation  in  this  particular 
circumstance  is  not  necessary  to 
achieve  the  undeHying  purposes  of 
Sections  I.D.3  and  I.D.5  of  Appendix  K 
to  10  CFR  Part  50,  and  that  the 
underlying  purpose  of  these 
requirements  is  satisfied  by  the  revised 
model.  The  licensee's  alternative 
methods  as  discussed  in  IV  above  for 
performing  the  thermal/hydraulic 
analysis  are  capable  of  performing  the 
same  demonstration.  Therefore,  the 
Cornnussion  hereby  grants  the 
exemption  request  identified  m  Section 
III  above- 
Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that 


granting  this  exemption  will  have  nu 
significant  impact  on  the  environment 
(53  FR  3594<H. 

This  I  I  I  in|itiiM  m  ■fni  liir  upon 
issuance. 

Dated  at  RockviUe,  Maryland,  thit  IBlh  day 

ofSeptember19Ba. 

For  The  Nuclear  ReguJatory  Commission. 
Gary  M.  Hofabao,  Acting  Director, 
Division  of  Reactor  Projects — ///.  IV.  Vand 
Special  PTvjects.  Off  ice  of  ^ucJear  Reactor 
Regulation. 

Reference  I 

Letter  from  ;\shok  C.  Thadam  (NRC) 
to  W.  I  Johnson  (Westtnghouse) 
"Acceptance  for  Referencing  of 
Licensing  Topical  Report  WCAP-10924. 
Westin^house  Ldrge-Break  LOCA  Best 
Estimate  Meihodulog>',  August  29.  1968. 

[FR  Doc  88-11  fi.SO;  Filed  9-21-8&  8;45  am] 
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SECURmES  AND  EXCHANGE 
COMMISSION 

Forms  UfKi«r  Revlaw  by  Ofticft  ot 
Management  and  Budget 

Agency  Ctecronce  Officer:  Kenneth  A. 
Fogash.  {202J  272-2142. " 

Upon  Written  Reqiwst  Copy 
Available  From:  S*:cunlu!(»  and 
Exchange  Commission.  Office  of 
Consumer  Affairs.  450  Fifth  Sti-eet  MW., 
Washington.  DC  20549 

Revised 

Rule  204-Z  117  CFR  275.204-2].  File  No. 

270- 21S 
Rule  206(4)-3  Il7  CFR  27S.206(4)-3].  File 

No.  270-218 
Rule  206(4M  117  CFR  275.206{4H].  File 

No.  270-304 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S-C.  3501  et  seq.],  the  Secunlies 
and  Exchange  Commission  h(i.s 
submitted  for  OMB  approval  proposed 
amendments  to  Rule  204-2  (17  CFR 
275.204-2).  Rule  206|4h3  117  CW. 
275.20ti(4M).  and  Rule  206(4H  (17  CFR 
275.206J4M).  under  the  Investpient 
Advisers  Act  of  liMO  t  Act  '>. 

Rule  204-2  is  the  recordkeeping  nile 
apphcable  to  registered  investment 
advisers  ("advisers').  There  are 
approximately  10.200  advisors  that  [ 

would  still  be  subject  to  the 
recordkeeping  rule  which  requires 
approximately  224  burden  hours  per 
year  per  adviser. 

Rule  206(4)-3  provides  restrictions  on 
cash  payments  for  client  soticitationa.  It 
is  applicable  to  all  registered  investment 
advisers.  There  are  approximately  216 
advisers  that  would  still  be  sub|ecl  to 


* 
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tiiis  rule  which  requires  approximately  7 
burden  hours  per  year  per  adviser. 

Rule  206(4)-4  requires  advisers  to 
disclose  certain  financial  and 
disciplinary  information  to  clients. 
.Approximately  350  advisers  would  still 
be  subject  to  this  rule  which  requires 
approximately  7.5  burden  hours  per 
adviser 

The  estimated  average  burden  hours 
bre  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  are  not 
derived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  SEC  rules  and  forms. 

Direct  general  comments  to  Robert 
Neal  at  ttie  address  below.  Direct  any 
comments  concerning  the  accuracy  of 
the  estimated  average  burden  hours  for 
compliance  with  SEC  rules  and  forms  to 
Kenneth  A.  Fogaah.  Deputy  Executive 
Director.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20M&-6004,  and  Robert 
Neal.  Clearance  Officer.  Office  of 
Management  and  Budget,  Room  3228, 
New  Executive  Office  Building. 
Washington.  DC  20503 

S',E>lembpr  16.  196a 

|FR  Doc.  88-21667  Fiied  &-21-BB;  845  am] 

BILUWl  COOC  M)O-0l-W 


(Reteas«  No.  34-26079;  Rle  No.  SR-AWEX- 
88-221 

Self-Regutetory  Oryantzatlons; 
Propoeed  Ruto  Change  by  ttie 
Anr>»ricen  Stodc  E>ch«r>ge,  tnc.; 
Relating  to  Changing  ttw  Exercise 
Styte  of  PHlafor  Market  lr>dex  Optk>ns 

Pursuant  to  section  19|bHl)  of  the 
Secunties  Exchange  .Act  of  1934.  15 
U.S-C  78s(b)(1).  notice  is  hereby  given 
that  on  Septembers.  1988.  the  Amencan 
Stock  Exchange.  Inc.  filed  with  the 
Secunties  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I.  11,  nod  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatorv'  oraanization.  The 
Commission  is  publishing  this  notice  to 
••iolicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self -Regulatory  Orgamzation'a 

Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  American  Slock  Exchange.  Inc. 
[  AMEX  ■)  hereby  prDposes  to  change 
the  exercise  feature  of  its  options  on  the 
Major  Market  Index  CXMI")  from 
American- style  to  European-style.  This 
change  would  permit  exercise  of  XMI 
options  only  at  expiration. 


n.  Self-Regulatory  Organizatioa'B 
Statement  of  the  Pmpuee  of,  end 
Statutory  Basis  for,  the  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  TV  below. 
The  self-regulator>'  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C]  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Seif-ReguJatory  Organization  s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Since  1983.  the  Amex  has  been  trading 
options  on  XMI,  a  broad-based  stock 
index  based  on  twenty-leading  blue  chip 
stocks  with  an  American-style  exercise 
feature.  Tlie  Amex  now  proposes  to 
change  the  exercise  feature  of  XNfl 
options  from  Amencan-stV'le  to 
European-style.  American-style  exercise 
permits  holders  of  put  and  call  options 
to  exercise  their  options  on  any 
Exchange  business  day  up  to  and 
including  the  last  trading  day 
(expiration  Friday]  while  European-stj-Ie 
exercise  permits  exercise  only  on 
expiration  Friday. 

The  Amex  proposes  to  implement  the 
change  m  exercise  st>'Ie  on  a 
prospective  basis  effective  at  the 
October  1W8  expiration  rollover.  At  that 
time,  lanuary  1989  expiration  series  will 
be  listed  WTth  European-8t\!e  exercise 
(to  go  along  with  the  November  and 
December  1988  Amencan-style  series 
which  will  be  outstanding  at  that  time). 
February  and  March  European-style 
series  will  be  added  at  subsequent 
expiration  rollovers. 

Currently  Amex  and  other  exchanges 
trade  options  on  broad-based  and/or 
industry  indexes  with  European-style 
exercise  feature  Accordingly,  the 
proposed  modification  to  XMI  will  give 
it  a  similar  exercise  feature  and  does  not 
present  any  novel  issues.  The  Exchange 
will  advise  its  membership  via  circulars 
and  other  communications  of  the  change 
to  XMI's  exercise  feflture  and  the 
method  of  phasing  in  new  series. 

The  proposed  change  is  consistent 
with  section  6jblt5)  of  the  Secunties 
Exchange  Act  of  1934  |1934  Act  )  in 
that  it  will  facilitate  transactions  in 
securities  and  protect  investors  and  the 
public  interest. 

Therefore,  the  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the 


1934  Act  which  pro^-ides.  in  pertinent 
part,  that  the  niies  of  the  Exchange  be 
designed  to  promote  iust  and  equitable 
principles  of  trade  and  to  protect  the 
investing  pubhc. 

B  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  AMEIX  beheves  that  the  proposed 
rule  change  will  not  impose  a  burden  on 
competition. 

C  Self-Regulatory  Organization  'a 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Recfived  from 
^fembers.  Participants,  or  Others 

The  Options  Committee,  a  committee 
of  the  AMEX  Board  of  Governors 
comprised  of  members  and 
representatives  of  member  firms,  has 
endorsed  the  proposed  rule  change. 

No  written  comments  were  either 
solicited  or  received. 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tfaning  for 
Cammisaion  Actioa 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  withm  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  delerminp 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Coounents 

Interested  persons  are  invited  to 
submit  wntten  data,  views  and 
arguments  concerning  the  foregoing 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secrelar>'.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW^ 
Washington.  DC  20549  Copies  of  the 
submission,  all  subsequent  amendments. 
all  written  statements  with  respect  to 
the  propsed  rule  change  that  are  fiied 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rale  chdnjre  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
use.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  N'W..  Washington.  DC 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


BEST  COPY  AVAILABLE 


38930 
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the  principal  office  of  the  above- 
mentjoned  aelf-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  13, 1988. 

For  the  Commission  by  the  Division  of 
Market  ReguUtion.  pursuant  to  delegated 
autbonty 

Dated:  September  15. 1968 
Shirley  E.  HoLUs. 
Assistant  Secretary 
(FR  Doc.  88-21668  Filed  9-21 -aa  8:45  am] 

MLLWO  COM  mO-OI-M 


[R««MM  No.  34-26007;  F1l«  No.  SR-Ptilx- 
B»-251 

Setf-Aeoulatory  OrQanizattont; 
Ptilted«lpMa  Stock  Exchano*.  Inc^ 
Orttor  Approving  Proposed  Rul* 
Chang*  Ratoting  to  For««gn  Currvncy 
Options  Trading  Hours 

On  August  8. 1988  the  Philadelphia 
Stock  Exchange.  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
(" Commission"),  pursuant  to  section 
l9(b](ll  of  the  Securities  Exchange  Act 
of  1934  ("Act")  and  Rule  19b-4 
thereunder,  a  proposed  rule  change 
modifying  the  hours  that  trading  on 
foreign  currency  options  may  be 
conducted  on  the  Exchange.  Notice  of 
the  proposal  appeared  in  the  Federal 
Register  on  August  17, 1988.*  No 
comments  were  received. 

The  proposal  amends  Phlx  Rule  101 
with  respect  to  hours  of  business  for 
dealings  upon  the  Exchange. 
Specifically,  the  proposal  provides  that 
foreign  currency  option  trading  sessions 
shall  be  conducted  at  such  times  as  the 
Board  of  Governors  shall  specify 
between  6:00  p.m.  Sundays  and  3:00  p.m. 
Fndays.'  The  proposed  rule  change 
provides  the  Exchange  with  the 
flexibility  to  conform  its  daytime  tradmg 
segment  hours  to  coincide  with  the 
opening  of  trading  in  the  European 
foreign  exchange  markets.  At  this  time. 
Phlx  anticipates  expanding  the  daytime 
segment  through  an  earlier  opening  for 
foreign  currency  option  trading,  although 
it  has  not  determined  the  precise  early 
morning  tmie  that  trading  will 
conmience.  The  Exchange,  therefore, 
will  file  a  proposed  rule  change  under 
section  19(bK3)(A)  when  it  determmes 


the  time  for  the  early  morning  opening.' 
The  Exchange  represents  that  it  will 
provide  foreign  currency  options 
participants  and  participant 
organizations  with  adequate  notice  of 
any  such  change  in  trading  hours  made 
as  a  result  of  implementation  of  the 
proposed  rule  change* 

Phlx  states  that  the  purpose  of  the  rule 
change  is  to  give  it  the  ability  to 
coordinate  daytime  trading  segment 
business  hours  in  foreign  currency 
options  with  the  active  mommg  segment 
hours  in  the  pnme  European  foreign 
exchange  markets.  Phlx  believes  that  by 
adjusting  its  hours  it  will  be  better  able 
to  meet  the  exchange  rate  nsk 
protection  and  related  hedging  needs  of 
European  manufactunng,  banking  and 
other  commercial  firms.*  Indeed,  a 
survey  of  existing  and  potential  users  of 
Phlx  foreign  currency  options  conducted 
by  the  Exchange  indicates  that  an 
estimated  82%  of  European  brokers  and 
QA%  of  European  banks  queried  would 
utilize  Phlx  foreign  currency  options 
during  extended  daytime  trading  hours. 

The  Commission  finds  thai  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  Securities 
Exchange,  and.  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  regulations  thereunder-  In  1987,  in 
approving  the  Phlx  evening  trading 
segment  for  foreign  currency  options,* 
the  Commission  noted  that  the 
interbank  currency  markets  effectively 
operate  on  a  24  hour  basis  and  found 
that  an  evening  session  furthers  the 
public  interest  and  promotes  the 
protection  of  investors  by  providing 
participants  an  opportunity  to  better 
protect  themselves  against  24-hour 
currency  market  fluctuations.  The 
proposed  rule  change  ensures  that  these 
purposes  continue  to  be  served  by  giving 
Phlx  the  flexibility  to  expand  the  hours 
of  foreign  currency  options  trading  to 
meet  the  exchange  rate  nsk  protection 
and  hedging  needs  of  European-based 
market  participants 

The  Commission  notes  that  since  the 
initiation  of  the  evening  trading 
segment,  each  trading  day  has  been 
deemed  to  commence  at  7:00  p.m.  and 


'  S*cuntiei  Exchange  An  Release  No  25991 
;A4l|[U3l  12.  19881.  53  FR  31 129 

'  Previously  Phix  Rule  101  provided  for  evenuig 
trsdins  of  foreign  currency  options  between  the 
hour*  of  9-flO  p  m  and  11  00  p  m  Sunday*  IhrtMigh 
Thursday*  and  m  the  day'ime  frfim  8-00  ajn.  to  2.30 
pjn.  Mondays  through  Fndayt 


'  Pfiix  has  a>mniitted  to  make  similar  filing 
under  leciion  19lb]ll|(A)  any  ttcne  It  expanda  or 
chanjfes  foreign  currency  opnon  trading  houra  in 
connection  wtih  Rule  101  as  amended 

•  Phlx  antiopatet  makmn  the  first  such  time 
charuje  on  or  around  January  1&  IWB.  Phlx  expects 
thai  the  ciiaORe  will  provide  fur  «  4  30  a  m-  (EST) 
opening  of  foretxn  currency  opiiun  trading. 

•  The  evening  trading  »egment  was  designed  to 
further  this  purpos*^  in  'he  Far  F.ai( 

•  .See  Securities  Exrjiange  Act  Release  No  Z4&52 
llune  2».  1987).  52  FR  25«ai) 


contmue  until  2.:J0  p.m.  the  following 
afternoon.  Phlx  has  represented  that  the 
earlier  opening  of  the  daytime  foreign 
currency  options  trading  segment  will 
not  alter  this  arrangement.  The 
extension  of  the  opening  of  the  daytime 
foreign  currency  options  trading 
segment  will  be  treated  merely  as  an 
extension  of  the  existing  tradmg  day, 
le .  the  trading  day  will  include  the  prior 
evening  segment  plus  the  expanded 
daytime  tradmg  segment.  The 
Commission  is  satisfied,  therefore,  that 
the  proposal  should  not  affect  Phlx  rules 
with  respect  to  position  hmits,  exercise 
limits,  and  other  rules  dependent  on  the 
concept  of  a  "trading  day  "  For  example, 
open  interest  and  volume  will  contmue 
to  be  calculated  at  the  end  of  the 
daytime  tradmg  segment  reflecting 
activity  for  the  entire  tradmg  day  and 
margin  requirements  will  continue  to  be 
based  upon  net  calculation  of  positions 
created  throughout  the  entire  trading 
day.' 

Additionally,  the  Commission  is 
satisfied  that  existing  systems  can 
accommodate  an  expanded  daytime 
trading  segment.  Phlx  represents  that  its 
real-time  trade  comparison  system  will 
be  used  throughout  all  trading  segments. 
Phlx  also  represents  that  it  will  provide 
for  the  expanded  daytime  trading 
segment  transactions  by  assigning 
additional  market  surveillance  and 
operations  staff  personnel  to  cover  the 
earlier  daytime  trading  segment. 

Options  Clearing  Corporation 
I'OCC")  has  represented  that  it.  too,  has 
the  operational  capacity  to  handle  the 
expanded  daytime  tradmg  segment. 
OCC  has  represented  that  it  currently 
processes  foreign  currency  options 
during  off-peak  hours  and  even  a 
significant  increase  in  volume  would  not 
adversely  affect  foreign  currency  option 
processing.  Nevertheless,  OCC  has 
undertaken  to  monitor  its  processing 
performance  and  to  respond  to  any 
degradation  by  committing  more 
resources  to  this  area^ 

Finally,  the  Commission  beli^^"*?  •*  is 
appropnate  that  any  further 
modifications  to  foreign  currency  option 
trading  hours  wiihm  the  parameters  set 
by  this  filing  be  effective  on  filing 
pursuant  to  section  19(bl(3)(A).  This  wili 
enable  Phlx  to  implement  the  change 


^  The  Comraisston  undentanda  thai  the  proposal 
may  impact  the  timing  of  the  compulaiion  of 
deductions  for  net  capital  purpoaea,  however.  It  v»i[l 
not  affect  the  deductions  The  timing  will  be 
coordinated  with  Phlx  before  tmplementalion  of  the 
rule. 

'  Telephone  conversation  between  |oKn  Htatt. 
Senior  Vice  President.  OCC  and  Judith  Poppalardo. 
Staff  Allomey.  Division  of  Market  Regulation.  SEC 
on  S«plemt>er  12. 188d 
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immediately  while  preserving  the 
Commission's  ability  to  review  specific 
changes  that  raise  significant  issues.  For 
the  foregoing  reasons,  the  Commission 
believes  the  proposal  is  consistent  with 
the  Act  and  should  be  approved. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)|2I  of  the  Act,  that  the 
proposed  rule  change  is  approved. 

For  the  CttoimiaMon.  by  the  Diviswm  of 
Market  Regulation,  pursuant  to  delegaled 
flulhonty. 

Dated:  September  16. 1988. 
)onathan  G,  Katz, 
St'CTvlary 
]FK  Doc.  86-ZlHe2  Filed  9-Z1-6B:  8:45  «tn] 

BILUMO  cone  aOTO-^l-M 


IReteaM  No.  34-26066;  File  No.  SR-PHLX- 

86-261 

SeM-Aeffufcatory  Organtzations; 
PhlladetpMa  Stock  Exchmnge,  Inc^ 
Order  Approvtng  Proposed  Rule 
Change  Retottng  to  th*  Size  of  the  UnM 
of  Jrmdtng  of  Brttteft  Pound  Foivtgn 
Currency  Options  Contracts 

On  August  12. 1388.  the  Philadelphia 
Stock  Exchange.  Inc.  ("PHLX"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  '  and  Rule  ]9b-4 
thereunder.'  a  proposed  rule  change 
that  would  increase  the  unit  of  trading 
respecting  British  pound  foreign 
currency  options  contracts  listed  and 
eligible  for  trading  on  the  PHLX  from 
12,500  pounds  to  31.250  pounds. 

Tlie  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
20006  (August  18,  1988).  53  FF  32310 
(August  24,  19881-  No  comments  were 
received  on  the  proposed  rule  change. 

The  purpose  of  the  proposed  rule 
change  is  to  maintain  the  half-size  ratio 
relationship  between  the  unit  of  trading 
of  the  British  pound  foreign  currency' 
option  contract  traded  on  the  PHLX  and 
the  British  pound  futures  contracts 
traded  on  the  Chicago  Mercantile 
Fxchange  l-CMF.")  and  the  Philadelphia 
Board  of  Trade  ("PDOT)  The  CME  and 
the  PBOT  have  both  received  approval 
from  the  Commodity  Futures  Trading 
Commission  to  increase  the  size  of  their 
British  pound  futures  contracts  from 
25.000  to  62,500  pounds,  prompting  the 
PHLX  to  seek  approval  few  an  increase 
in  its  option  contract  size  form  \Z500  to 
31.250  pounds.  In  addition,  the  rule 
change  will  bring  Ibe  size  of  the  British 


pound  contract  into  a  dollar  range 
comparable  to  other  foreign  currency 
option  contracts  traded  cm  the  PHLX.' 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  ,  in  particular,  the 
requirements  of  sectioa  6.*  Specifically, 
the  Commission  finds  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act  because  it  is  designed 
to  facilitate  transactions  in  British 
pound  foreign  currency  options 
contracts  by  allowing  the  Exchange  to 
continue  to  trade  options  on  the  British 
pound  which  are  one  half  the  size  of 
corresponding  futures  contracts  traded 
on  the  CME  and  the  PBOT.  thereby 
maintaining  the  liquidity  of  the  pnmary 
and  derivative  markets  for  the  Bntisb 
pound  by  facilitating  arbitrage,  spread 
and  other  hedging  opportunities 
between  the  foreign  currency  options, 
futures  and  inter-bank  markets. 
Although  increasing  the  unit  of  trading 
on  British  pound  options  will  increase 
the  maximum  position  size  that  can  be 
accumulated  in  this  option,  this  position 
size  IS  less  tbim  can  be  accumulated  in 
Japanese  yen  options  and  is 
commensurate  with  the  maximum 
allowable  position  sizes  in  Canadian 
dollar  options  and  Australian  dollar 
options. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  nutice  of  fihng  thereof  so 
that  the  Exchange  can  commence 
trading  in  British  pound  options 
contracts  with  uiuts  of  trading  of  31.250 
pounds  on  September  18. 1988.  when  the 
larger  British  pound  futures  contracts 
will  be  traded  on  the  CMF.  and  the 
PBOT.  This  would  maintain  the  half-size 
ratio  relationship  between  the  Exchange 
listed  British  pound  options  contract  and 
the  corresponding  future  contracts 
traded  on  the  CME  and  the  PBOT 

It  is  therefore  ordered,  pumsant  to 
section  19fb)(2;  of  the  Act.*  that  the 
proposed  rule  change  (SR-PHLX-88-26) 
is  approved. 


<i5USC7at(b||ini9a:i. 

>  17  on  2«l-19t>-<  (19M] 


*  For  ntamplc.  a  fintiah  pound  ffn-ixTi  corrency 
upUoni  contract  uf  3U^  pouoos.  al  correal 
euhac^  ralea.  repreae&ta  a  U.S.  dollar  valtte  of 
(^3.171.67.  whereas  the  cotafmxable  ECU  cootnd 
dollar  vahie.  far  example,  is  $6a.eoo.aa  the  tapancsc 
y«*ti  contract  dollar  value  ts  $46,708,25  the  Canadian 
do41ar  i:Dtitracf  rahie  is  $41 .405  0(1,  and  the 
AustraiiaD  dollar  contred  valoe  oi  StawiiXI. 

*15.  lIS-C7af(iaB2I. 

•  15  U.S.C  78i(bHz)  (isaz). 


For  the  Conunisston.  by  the  Oi^in'oD  of 

Market  Regulation,  pursuani  to  delegated 

authority* 

Jonathao  G.  Katz. 

Secretary . 

IFR  Doc.  BB-Z1063  Tiled  »-ZI-8a:  8:45  am| 

BILUHC  CODE  H10-01-M 


(Flit  No.  81-772] 

Application  and  Opportunity  for 
Hearing:  lEM,  SJL  <le  C.V. 

September  16, 1988. 

Notice  is  hereby  given  that  lEM.  S  A. 
de  C.V.  [the  '"Applicant")  has  filed  an 
application  pursuant  to  section  12(h)  of 
the  Securities  Exchange  Act  of  1334.  as 
amended,  (the  "1934  Act")  for  an  order 
exempting  Applicant  from  cerlam 
reporting  requirements  under  section  13 
of  the  1934  Act 

For  a  detailed  statement  of  the 
information  presented,  all  persons  are 
referred  to  the  application  which  is  on 
file  at  the  offices  of  the  Commission  in 
the  Public  Reference  Room,  450  Fifth 
Street  NW.,  Washington.  DC  20549. 

Notice  is  further  given  that  any 
interested  person  not  later  than  OcIoIk:: 
12,  1988.  may  subnut  to  the  Commission 
in  wnting  his  views  or  any  substantial 
facts  bearing  on  the  application  or  tht 
desirability  of  a  hearing  thereon.  Any 
such  communication  or  request  should 
be  addressed:  Secretary.  Secunlies  and 
Exchange  Commission.  450  Fifth  Strei't 
NW..  Washington,  DC  20549.  and  should 
stale  briefly  the  nature  of  the  interesi  uf 
the  person  submitting  such  information 
or  requesting  the  hearing,  (he  reason  (or 
such  request,  and  the  issues  of  fact  and 
law  raised  by  the  application  which  he 
desires  to  controvert. 

Persona  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is 
ordered  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearmg  (if  ordered)  and 
any  postponement  thereof  Al  any  time 
after  that  date,  an  order  granting  the 
application  may  be  issued  upon  requpst 
or  upon  the  Commission's  own  motion. 

For  the  Coiniiussion,  by  Ibe  Divtsioa  of 

CorporaUon  Finance,  pureuani  lo  delesattd 

authority. 

Shirley  E.  HoIUa, 

Assiatnni  SecTi£:!ary. 

(FR  Uvc  88-216^  FUed  9-21-8&  8:45  ami 

BIUJNG  COOK  MM-OI-M 


*  17  CFR  2nOJO-3(«)  (IZ)  IIBBS^ 
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[R«toM«  No.  IC-16563;  File  Na  811-3506) 
Premier  Money  Market  Fund.  Inc. 

September  16.  1988, 

AGENCY:  Sectmties  and  Exchange 

Commission  ("SEC"). 
action:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

Applicant:  Premier  Money  Market 
Fund,  Inc.  ("Applicant"). 

Relevant  1940  Act  Sections:  Order 
requested  under  Section  BtO- 

Summary  of  Application:  Applicant 
seeks  an  order  under  Section  B(F)  of  the 
1940  Act  declaring  that  it  has  ceased  to 
be  an  investment  company. 

Filing  Date:  The  application  was  filed 
on  April  1. 1988  and  amended  on  July  20. 
1988  and  September  7. 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearmg  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
October  11. 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
mterest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  Applicant 
with  the  request,  either  personally  or  by 
mail,  and  also  send  it  to  the  Secretary  of 
the  SEC.  along  with  proof  of  service  by 
affidavit,  or,  for  lawyers,  by  certificate, 
Request  notification  of  the  date  of  a 
heanng  by  writing  to  the  Secretary  of 
the  SEC. 

address:  Secretary,  SEC.  450  5th  Street 
NW..  Washington  DC  20549.  Premier 
Money  Market  Fund.  Inc.,  4333 
Edgewood  Road  NE..  Cedar  Rapids, 
Iowa  52499. 

FOR  FURTHER  INFORMATION  CONTACT. 
Cindy  ).  Rose.  Financial  Analyst  (202) 
272-2058  or  Clifford  E.  Kirsch.  Special 
Counsel  (202)  272-2061  (Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATIOM: 

Following  is  a  summary  of  the 
apphcation:  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  The  Applicant  is  an  open-end. 
diversified  management  company.  The 
Applicant  filed  a  Notification  of 
Registration  on  Form  N-8A  and  its 
registration  statement  on  Form  N-1  on 
June  30. 1982.  The  registration  statement 
on  Form  N-1  was  made  effective  on  July 
1. 1963.  No  public  offering  of  the 
Applicant's  shares  was  ever  made. 


2.  The  Applicant  did  not  transfer  any 
of  Its  assets  to  a  separate  trust  within 
the  last  18  months. 

3.  On  December  31. 1987,  the  Fund 
distributed  a)l  of  its  remaining  assets  to 
its  sole  shareholder.  Pacific  Fidelity  Life 
Insurance  Company. 

4.  Apphcant  has  no  secunty  holders 
and  is  not  now  engaged,  nor  proposes  to 
engage.  In  any  business  activities  other 
than  those  necessary  for  winding-up  its 
affairs.  No  assets  are  retained  by  the 
Applicant.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding. 

For  the  Commissioa.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authonty 
Sbiriey  E.  HoUu. 
Assistant  Secretary. 
|FR  Doc.  88-21684  Filed  9-21-88;  8:45  am) 

SILLWO  CODE  M1(M)1-II 


DEPARTMENT  OF  STATE 

ICIII-8/1217] 

The  U.S.  Organization  for  the 
International  Telegraph  k  Telephone 
Consuttatlve  Commtttee  (CCITT). 
Integrated  Services  Digital  NetworV 
(ISDN)  and  Study  Group  C;  Meeting 

TTie  Department  of  State  announces 
that  the  Integrated  Service  Digital 
Network  (ISDN).  loint  Workmg  Party 
and  Study  Group  C  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on 
October  21. 1988  in  Room  BlB2  of  the 
Bellcore  Building.  2101  L  Street  NW  . 
Washington.  DC.  beginning  at  9:00  a  m 

The  purpose  of  the  meeting  is  to 
review  corporate  position  papers  and 
the  results  of  agreed  papers  from  the 
TlSl  Committee  for  submission  to  the 
first  relevant  official  CCITT  Study 
Group  meeting  to  be  held  in  the  19a9- 
1992  Plenary  Period.  During  the  last 
Plenary  Period.  CCITT  Study  Group  XI 
addressed  the  technical  study  areas  that 
are  the  subject  of  review  at  this  meeting. 
It  is  expected  that  Study  Group  XI  will 
continue  to  address  these  studies  dunng 
the  next  Plenary  Penod  as  well. 

Members  of  the  general  public  may 
attend  the  meeting  and  ioin  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  those  intending 
to  attend  should  notify  Bonnie  Savage 
(201)  756-2468  no  later  than  Monday. 
October  17.  1968.  to  gam  access  to  the 
building. 


Date  September  13  1988- 
Earl  5.  Barbeiy. 

Director  Office  .  >''  Trlt^comrnunicotions  and 
Informaiu-n  Standards:  Chairman.  U.S. 
CCITT  S'alional  Committee. 
[FR  Doc  8ft-21824  Filed  9-21-66:  8:45  am] 
MUJNO  cooc  4rio-or-« 


OEPARTMEfTT  OF  TRANSPORTATION 

Office  of  the  Secretary 

(Notice  88-13) 

Senior  Executive  Service  Performance 
Review  Boards  (PRB);  Memberahlp 

aqency:  Department  of  Transportation 

(DOT). 

action:  Notice. 

summary:  dot  publishes  the  names  of 
the  persons  selected  to  serve  on  the 
various  Departmental  Performance 
Review  Boards  (PRB)  established  by 
DOT  under  the  Civil  Service  Reform 
Act. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diana  L.  Zeidel,  Director  of  Personnel. 

and  Executive  Secretary,  DOT 

Executive  Resources  Board.  (202)  366- 

4088. 

SUPPtXMENTARV  INFORMATION:  Title  5 

US  C.  4312  requires  that  each  agency 
implement  a  performance  appraisal 
system  makmg  senior  executives 
accountable  for  organizational  and 
individual  goal  accomplishment.  As  part 
of  this  system.  5  L'.S.C.  4314(c)  requires 
each  agency  to  establish  one  or  more 
PRBs.  the  function  of  which  is  to  review 
and  evaluate  the  initial  appraisal  of  a 
senior  executive's  performance  by  the 
supervisor  and  to  make 
recommendations  to  the  final  rating 
authonty  relative  to  the  performance  of 
the  senior  executive. 

The  persons  named  below  have  been 
selected  to  serve  on  one  or  more 
Departmental  PRBs. 

Is-sueil  m  Washington.  DC,  on  September 
16.  isae. 
Joo  H.  5«>'moiir, 

Assistant  Secretary  for  Administration. 

Senior  Executive  Service — PerformaDce 
Review  Boards 

Office  of  the  Secretary 

Angelo  P.  Picillo 
Deputy  Director.  Office  of 
Administrative  Services  and 
Property  Management 
Barclay  W.  Webber 
Assistant  General  Counsel  for 
Environmental.  Civil  Rights  and 
General  Law 
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Thomas  Herlihy 
Assistant  General  Counsel  for 
Legislation 
Samuel  Podberesky 
Assistant  General  Counsel  for 
Aviation  Enforcement  and 
Proceedings 
Patrick  V.  Murphy 
Deputy  Assistant  Secretary  for  Policy 
and  Program  Development 
Eunice  Thomas 
Director.  Office  of  Small  and 
Disadvantaged  Business  Utilization 
Carolina  L  Mederos 

Deputy  Assistant  Secretary  for  Safety 
Katherine  E.  Collins 

Director.  Office  of  Budget 
Glenda  M.  Tate 
Director.  Office  of  Management 
Planning 
Enke  Z.  Jones 
Chief  Counsel.  National  Highway 
Traffic  Safety  Administration 
Reginald  Bourdon 
Associate  Administrator  for  Policy 
and  International  Affairs.  Maritime 
Administration 

Office  of  the  Inspector  General 

Melissa  ).  Allen 
Deputy  Assistant  Secretary  for 
Adininistration.  Office  of  the 
Secretary 
Carolina  L  Mederos 
Deputy  Assistant  Secretary  for  Safety. 
Office  of  the  Secretary 
Susan  Coughlin 
Deputy  Administrator.  Federal 
Railroad  Administration 
Waiter  R.  Somervilie 
Chief.  Office  of  Civil  Rights.  United 
States  Coast  Guard 
Joyce  Blalock 
Inspector  General.  Government 
Priming  Office 
Bill  D.  Colvin 
Inspector  General.  National 
Aeronautics  and  Space 
Administration 
Anthony  J.  McMahon 
Chief  Counsel.  Federal  Highway 
Administration 
Gene  Richardson 
Assistant  Inspector  General  for 
Investigations,  Agency  for 
International  Development 
Stephen  A.  Trodden 
Assistant  Inspector  General  for 
Auditing.  Department  of  Defense 
Alvin  Tucker 
Deputy  Inspector  General. 
Department  of  Housing  and  Urban 
Development 

Urban  Mass  Transportation 
Administration 

Edward  Babbitt 
Chief  Counsel 
Amparo  B,  Bouchey 


Special  Assistant  for  Policy  and 
Minority  Affairs.  Office  of  the 
Secretary 
Earnest  Hawkins 
Associate  Admmistrator  for 
Administration.  Maritime 
Administration 
Marilyn  S.  Marton 
Director.  Office  of  Acquisition  and 
Grant  Management.  Office  of  the 
Secretary 

United  States  Coast  Guard 

RADM  T.  T  Matteson 
Chief.  Office  of  Personnel 
RADM  R.  T  Nelson 
Chief.  Office  of  Navigation  Safety  and 
Waterway  Ser\'ices 
Michael  M.  Finkeistem 
Associate  Administrator  for  Research 
and  Development.  National 
Highway  Traffic  Safety 
Administration 
Rosalind  A.  Knapp 
Deputy  General  Counsel  Office  of  the 
Secretary 
C  Shannon  Roberts 
Deputy  Director,  Office  of 
Management  Planning.  Office  of  the 
Secrelar)' 
Leon  C.  Watkins 
Director,  Office  of  Civil  Rights, 
Federal  Aviation  Administration 
Mildred  Webber 

Deputy  Assistant  Secretary 

[Intergovernmental  and  Consumer 
Affairs).  Office  of  the  Secretary 

Research  and  Special  Programs 
Administration 

George  Tenley 

Chief  Counsel 
Louis  W.  Roberts 

Director.  Transportation  Systems 
Center 
Melissa  ).  Allen 
Deputy  Assistant  Secretary  for 
Administration.  Office  of  the 
Secretary 
Michael  M.  Finkelstein 
Associate  Administrator  for  Research 
and  Development.  National 
Highway  Traffic  Safety 
Administration 
Jeffrey  R.  Miller 
Deputy  Administrator.  National 
Highway  Traffic  Safety 
Administration 
Enka  Z.  Jones 
Chief  Counsel.  National  Highway 
Traffic  Safety  Administration 
Susan  Coughlin 
Deputy  Adminislratnr.  Federal 
Railroad  Administration 

Maritime  Administraticm 

Karl  E.  Bakke 

Chief  Counsel 
Richard  E.  Bowman 


Associate  Administrator  for  Maritime 
Aids 
Earnest  Hawkins 
Associate  Administrator  for 
Administration 
WiUiam  T.  Hudson 
Director.  Office  of  Civil  Rights.  Office 
of  the  Secretary 
Catherine  A.  Bedell 
Deputy  Assistant  Secretary  for  Public 
Affairs  (Mangement).  Office  of  the 
Secretary 
Amparo  Bouchey 
Special  Assistant  for  PoIic>  and 
Minonty  Affairs,  Office  of  the 
Secretary 
Joan  W.  Bauerlein 
Assistant  Administrator.  Offic*  of 
Government  and  Industry  Affairs, 
Federal  Aviation  Administration 

National  Highway  Traffic  Safety 
Administration 

Erika  Z.  Jones 

Chief  Counsel 
George  Parker 
Associate  Administrator  for 
Enforcement 
Howard  Smolkin 

Managing  Director 
Carolina  L.  Mederos 
Deputy  Assistant  Secretary  for  Safety, 
Office  of  the  Secretary 
WiUiam  T  Hudson 
Director.  Office  of  Civil  Rights.  Office 
of  the  Secretary 
Cynthia  M.  Douglass 
Administrator.  Research  and  5peci.il 
Programs  Administration 

Federal  Highway  Administration 
George  S  Moore.  Jr. 
Associate  Administrator  for 
Administration 
Ronald  E.  Heinz 
Associate  Admmistrator  for 
Engineering  and  Program 
Development 
Edward  W.  Moms.  [r. 

Director.  Office  of  Civil  Rights 
Rosalind  A.  Knapp 
Deputy  General  Counsel  Office  of  the 
Secretary 
Melissa  J.  Allen 
Deputy  Assistant  Secretary  for 
Administration.  Office  of  the 
Secretary 
Erika  Z.  Jones 

Chief  Counsel.  National  Highway 
Traffic  Safety  Administration 

Federal  Railroad  Administration 
Joseph  W.  Walsh 

Associate  Admmistrator  for  Safety 
Raymond  J.  Rogers 

Associate  Administrator  for 
Administration 
Philip  Olekszyk 
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Pirputy  Associaie  Adminwtrator  for 

Safety 
Jdmes  T  McQiit?en 
Associate  Adnunistrator  for 
PasaenRer  and  Freight  Services 
Ro^d.md  A-  Knapp 
Deputy  General  Counsel.  Office  of  ihe 
Secretary 
Jfffrey  R,  Miller 
Deputy  Administrator.  National 
Highway  Traffic  Safety 
Administration 
William  T.  Hudson 
Director.  Office  of  Civil  Rights,  Office 
of  the  Secretary 
Janet  Hale 
Assistant  Secretary  for  Budget  and 
Programs.  Office  of  the  Secretary- 

Federal  A  vialion  Administmtion 

Wayne  I  Barlow 
Executive  Director  for  System 
Operations 
loan  W.  Baueriein 
Assistant  Admimstralor,  Office  of 
Government  and  Industry  Affairs 
Ned!  A,  Blake 
Deputy  Associate  Administrator  for 
Engineering 
Anthony  I.  Brodenck.  Jr 
Associate  Administrator  for  AviaUon 
Standards 
)')3eph  M.  Del  Balzo 

Director,  Eastern  Region 
Robert  L.  Donahue 

Associate  Administraior  for  Airports 
Ariene  I.  Feldman 

Director.  New  England  Region 
Brooks  C.  Goldman 
.Associate  Administrator  for 
AdrmmstraUon 
Kdthieen  M.  Harrington 
Assistant  Administrator  of  Public 
Affairs 
Edwin  S.  Hams.  Jr. 

Associate  Administrator  for 
Development  and  Logistics 
Ddle  E-  McDaniel 
Deputy  Associate  Administrator  for 
Policy  and  International  Aviation 
Herbert  R.  McLure 
Associate  Administrator  for  Human 
[Resource  Nlanagement 
Clarence  R.  Melugin.  Jr 
Executive  Director  for  Regulatory 
Standards  and  Compliance 
William  HL  Pollard 

Director,  Great  Lakes  Region 
Keith  Potts 
Assoaate  Administrator  for  Air 
Traffic 
Quentin  S.  Taylor 
Deputy  Associate  Administrator  for 
Airports 
Gregory  S.  Walden 

Chief  Counsel 
Leon  C.  Watkins 

Director.  Office  of  Civil  Righla 
Robert  Whtttmgton 


Executive  Director  for  Policy.  Plans 
and  Resource  Management 
Carolina  L  Mederos 
Deputy  Assistant  Secretary  for  Safety. 
Office  of  the  Secretary 
Robert  Collins 
Deputy  Assistant  Secretary  for 
Admmislrauon.  Office  of  the 
Secretary 
Wendy  OeMocker 
Assistant  Secretary  for  Public  Affairs, 
Office  of  the  Secretary 
Mildred  Webber 
Deputy  Assistant  Secretary 
(Interttovemmental  and  Consumer 
Affairs}.  Office  of  the  Secretary 
Manlyn  S.  Marton 
Director,  Office  of  Acquisition  and 
Grant  Management.  Office  of  the 
Secretary 
Eunice  Thomas 
Director.  Office  of  Small  and 
Disadvantaged  Business  Utilization. 
Office  of  the  Secretary 
William  T.  Hudson 
Director.  Office  of  Civil  Right*.  Office 
of  the  Secretary 
Glenda  M.  Tate 
Director.  Office  of  Management 
Planning.  Office  of  the  Secretary 

(F-R  Doc  8fl-21596  Filed  9-21-88;  8:45  am) 
BIUMQ  COM  4tf«-n-« 


Federal  Highway  Admir>i»tr»t*on 

Environmental  Impact  Statement 
Alexandria.  VA 

AOENCV:  Federal  Highway 
Administration  (FHWA).  DOT, 
ACTION:  Notice  of  intent. 


SUMMARV:  The  FHWA  is  isatiing  this 

notice  To  advise  the  public  that  an 
en\ironmental  impact  statement  will  be 
prepared  for  a  proposed  hif^way  project 
in  Alexandria,  Virginia 
FOfl  njRTHEn  INFORMATION  CONTACT. 
Cleorfije  E-  Kirk,  [r .  District  Engineer. 
Federal  Highway  Administration.  P,0, 
Box  10045.  Richmond,  Virginia  23240- 
(J045,  Telephone  18(MI  r71-23B0 
SUPPLfMENTAHY  INFORSIATIOK:  The 

FHWA.  in  cooperation  with  the  Virginia 
Department  of  Transportation  (VDOT). 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
construct  a  new  interchange  with 
Interstate  96  at  the  approved  access 
point  of  Clermont  Avenue  m  the  City  of 
Alexandria.  Virginia,  The  proposed 
protect  wiil  also  address  a  connectorts) 
from  Eisenhower  Avenue  to  Duke  Street. 
The  new  interchange  and  cormeclor(5) 
are  considered  necessary  m  order  to 
provide  greater  accessibility  to 
Eisenhower  Avenue  from  \~^  and  from 
Duke  Street,  and  to  alleviate  traffic 


congestion  in  Ihe  vicinity  of  the  existing 
interchanges  at  Telegraph  Road  (Exit  2) 
and  Van  Dom  Street  (Exit  3), 

Alternatives  under  consideration 
include:  (1)  Taking  no  action;  (2)  using 
alternate  travel  modes  (mass  transit); 
and  (3)  transportation  system 
management  improvements  to  the 
existing  street  system  Preliminary 
engineenng  design  variations  of  grade 
and  alignmeni  will  be  incorporated  into 
the  study  of  the  build  alternative 

Letters  describing  the  proposed  action 
and  soliciting  comments  wtU  be  sent  to 
appropnate  Federal.  State  and  local 
agencies,  and  to  pnvate  orgamzations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  an 
interest  in  this  proposal.  A  series  of 
pubhc  meetings  and  a  public  hearingls) 
will  be  held  in  the  City  of  Alexandria, 
Public  notice  will  be  given  of  the  time 
and  place  of  the  meetings  and 
hearing(s}.  The  draft  EIS  will  be 
available  for  pubhc  and  agency  review 
and  comment  pnor  to  the  pubhc  heanng 
No  formal  scoping  meetings  is  planned 
at  this  time. 

To  ensure  that  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  the 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205. 
Highway  Research.  Planning  and 
Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program- 
Issued  on  Sepi ember  IB.  1966. 
Geonte  £.  Kirk.  )f^ 

District  Etjfuneer.  Richmond.  Virginia. 
|FR  Doc  B»-Zlti27  Filed  9-21-88:  8:45  ami 
BILUHQ  COM  4»1D-a-ti 


Envlfonmemal  Impact  Statamenfc 
Prince  William  County.  VA 

AGENCY:  Federal  Highway 
Administrabon  (FHWA).  DOT. 
ACTIOM:  Cancellation  of  notice  of  intenL 


SUNUIARV:  This  notice  reacinds  the 
previous  Notice  of  Intent  issued  on 
August  25. 1987  to  prepare  an 
environmental  impact  statement  for  a 
proposed  highway  project  on  Route  642 
in  Prince  William  County.  Virginia.  The 
proposal  was  to  construct  a  new  four- 
lane  facUily  from  the  intersection  of 
Route  234  to  the  intersection  of  existing 


Federal  Register  /  Vol.  53.  No.  1&4  /  Thursday.  September  22.  1998  /  Notices 


36935 


Route  641,  for  a  total  length  of  about  six 

miles. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  E.  Kirk,  Jr..  Distncl  Engineer, 
Federal  Highway  Administration.  P.O. 
Box  10045,  Richmond,  Virginia  23240- 
0045.  Telephone  (804)  771-2380. 

Issued  on  Seplember  16. 1988. 
George  £.  Kirk,  ]t.. 

District  Engineer.  Richmond,  Virginia- 
|FR  Doc.  8ft-2ia28  Filed  9-21-88: 8:45  ami 
BiUJMO  COOC  «10>S2-M 


Federal  Railroad  Admintstratlon 

IFRA  Waiver  Petition  DocJtet  No.  Pe-8«-41 

Petition  (or  Exemption  or  Waiver  of 
Compliance;  Association  of  American 
Railroads 

In  accordance  writh  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  a  request  for  an  exemption 
from  or  waiver  of  compliance  with 
certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
descnbed  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  and  the  nature  of  the  rebef 
being  requested. 

Interested  parties  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  heanng  in 
connection  with  this  proceeding  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  Any  interested  party  desiring 
an  opportunity  for  oral  comment  should 
notify  FRA,  in  writing,  before  the  end  of 
the  comment  period  and  specify  the 
basis  for  his  or  her  request. 

All  communications  concerning  this 
proceeding  should  identify  the 
appropriate  docket  number  (here. 
Waiver  Petition  Docket  Number  PB-88- 
4)  and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk.  Office  of  Chief 
Counsel.  Federal  Railroad 
Administration.  Nassif  Building,  400 
Seventh  Street  SW..  Washington.  DC 
20590.  Communications  received  before 
November  7, 1988  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
written  communications  concerning  this 
proceeding  are  available  for 
examination  during  regular  business 
hours  (9  a.m. -5  p.m.)  in  Room  8201. 
Nassif  Building.  400  Seventh  Street  SW.. 
Washington.  DC  20590. 

The  FRA  is  considering  a  waiver 
request  filed  by  the  Association  of 
American  Railroads  (AAR)  requesting 
authority  for  its  member  railroads;  all 


railroads  owned  by.  controlled  by.  or 
affiliated  with  its  member  railroads:  and 
all  railroads  owned  by,  controlled  by.  or 
affihated  with  its  other  member 
companies  to  use  the  air  How  method 
for  train  air  brake  qualification  as  an 
alternate  to  the  leakage  test.  (Its 
member  railroads  and  other  member 
companies  are  fisted  in  Appendix  A.) 
Railroads  affiliated  with  the  AAR 
accoimt  for  approximately  95  percent  of 
the  railroad  train  miles  operated  in  the 
United  States.  These  railroads  are 
subject  to  the  regulations  governing  the 
lest  and  inspection  of  the  tram  air  brake 
system  and  have  a  vital  interest  in  the 
establishment  of  regulations  that  permit 
the  highest  degree  of  productivity  and 
efficiency  consistent  with  the  highest 
degree  of  safely.  This  petition  seeks  a 
waiver  of  certain  provisions  of  the 
power  brake  regulations  set  forth  in  49 
CFR  232.12  and  232.13  relative  to 
leakage  lirmtations. 

Among  the  tests  and  inspections  of 
the  air  brake  system  required  by  the 
regulations  is  the  lest  which  quantifies 
the  integrity  of  the  brake  system.  This 
test  determines  that  the  continuity  of  the 
brake  pipe,  or  tram  line,  has  been 
established  by  meeting  the  gradient 
requirement  and  that  the  air  pressure 
throughout  the  brake  pipe  is  not  being 
dissipated  by  excessive  leakage.  Under 
the  existing  regulations,  this  leakage  test 
is  made  on  freight  trains  by  first  filling 
the  brake  pipe  wuh  compressed  air  to  a 
pressure  of  wilhm  15  pounds  of  the 
setting  on  the  feed  valve  of  the 
locomotive,  but  not  less  than  60  pounds 
as  indicated  by  an  accurate  guage  at 
rear  end  of  tram,  and  on  a  passenger 
train  when  charged  to  not  less  than  70 
pounds.  Once  the  brake  pipe  is  charged. 
the  brakes  are  then  applied  by  making  a 
20-pound  brake  pipe  reduction,  and  the 
supply  of  air  to  the  brake  pipe  is  stopped 
by  cutting  out.  or  lapping,  the  automatic 
brake  valve.  Finally,  the  brake  pipe 
leakage  is  read  from  the  locomotive 
brake  pipe  guage.  For  successful 
passage  of  the  test,  the  leakage  must  not 
exceed  five  pounds  per  minute. 

Leakage  in  the  brake  system  affects 
train  handling,  and  thus  FRA  rules  have 
for  many  years  established  the 
maximum  allowable  brake  pipe  leakage 
and  the  maximum  differential  in  brake 
pipe  pressure  (gradient)  between  the 
head  end  of  the  tram  and  the  rear  of  the 
train.  The  relative  uniformity  achieved 
by  maintaining  leakage  within  the 
prescribed  5-pound  fimit  and  the  15 
pounds  per  square  inch  (psi)  gradient 
produces  the  desired  results  for  efficient 
and  safe  train  handlmg. 

Alternatively,  by  monitoring  the  rate 
of  flow  air  reteasd  by  the  automatic 
brake  valve  to  the  brake  pipe  by  means 


of  a  brake  pipe  flow  indicator,  the 
locomotive  engineer  can  be  assured  of 
the  ability  of  the  automatic  brake  valve 
to  control  the  brake  system.  On 
automatic  brake  valves  with  the 
pressure-maintaining  feature,  the  brake 
pipe  pressure  is  maintained  at  the 
desired  level  against  the  effects  of  br^ke 
pipe  leakage.  Thus,  the  brake  system 
leakage  is  offset  sufficiently  if  the  rale  of 
flow  does  not  exceed  a  given  level 
Based  on  tests  conducted  in  Canada  and 
the  United  States,  it  has  been 
determined  that  if  the  gradient  does  not 
exceed  15  psi  and  the  air  fiow  rate  is 
maintained  at  or  below  60  cubic  feet  per 
minute,  the  brake  system  sufficiently 
stabilized  and  within  acceptable  limits 
for  safe  and  efficient  tram  handhng. 
Extensive  testing  has  demonstrated  thdi 
the  limits  of  a  60  cubic-feetper-mmute 
air  fiow  rate  and  a  15-psi  gradient  arc- 
practical  and  safe  requirements  for  the 
qualification  of  tram  air  brake  systems. 

The  air  fiow  method  of  train 
qualification  is  a  more  comprehensive 
test  than  the  present  leakage  test.  Whilf 
the  leakage  method  only  measures  ihe 
amount  of  leakage  from  the  brake  and 
branch  pipes,  the  air  fiow  method  tests 
the  entire  brake  system.  Also,  the 
leakage  method  does  not  test  the 
capability  of  the  pressure-maintaining 
feature  of  the  26L  brake  equipment.  The 
air  fiow  method,  on  the  other  hand,  tests 
the  brake  system  jus!  as  it  is  operated, 
with  pressure-mamtainmg  cut  in. 

The  petitioner  does  not  seek  Ihe 
elimination  of  the  5-pound  leakage  Ins;, 
however,  it  is  important  to  note  thai  th*.- 
leakage  test  does  not  reflect  the 
capacity  of  the  pressure-maintaining 
feature  on  the  automatic  brake  valve  to 
maintain  a  constant  pressure  m  the 
brake  pipe.  Even  though  the  pressure- 
maintaining  feature  on  the  automatic 
brake  valve  supplies  sufficient  air  fiow 
to  safely  compensate  for  leakage  in 
excess  of  5  pounds  per  minute  on 
shorter  trains,  the  arbitrary  limit  in  the 
current  rule  precludes  the  full  utilization 
of  that  feature.  The  petitioner  is  seeking 
a  means  for  determining  the  most 
efficient  length  of  a  tram  for  braking 
purposes  based  on  the  ability  of  the 
automatic  control  valve  lo  compensate 
for  the  leakage  rate. 

The  air  flow  method  represents  a 
much  more  discrete  method  of 
identifying  the  acceptable  leakage  rate 
relative  to  train  length.  While  it  does  not 
measure  the  leakage  rate,  there  is  a 
demonstrable  correlation  between  the 
leakage  rate  and  train  length  for  a  given 
stabilized  rate  of  flow  into  the  brake 
pipe.  Importantly,  for  the  purpose  of 
determining  the  capability  of  the  brake 
system  to  perform  as  intended,  it  is  onij 
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necessary  to  know  that  the  rate  of  air 
flow  has  stabilized  at  80  cubic  feet-per- 
minule  or  lower. 

Railroads  have  used  brake  pipe  flow 
indicators  for  many  year*.  These 
devices  have  been  of  great  assistance  in 
tram  handling  since  the  1950'8.  The 
device  viewed  by  the  locomotive 
engineer  presents  a  semi-drciilar  diaJ 
face  with  numbered  markings  and  an 
indicator  needle.  The  numbered 
markings  represent  a  range  of  air  Dow  in 
cubic-feet-per-minute.  During  the  first 
charging  of  the  brake  system,  the 
indicator  needle  will  move  to  the 
extreme  right,  indicating  a  high  rate  of 
air  flow  while  the  train  Une  is  being 
charged.  As  the  system  becomes 
charged,  the  mdicator  needle  will  move 
to  the  left  as  the  rate  of  air  flow 
decreases.  When  the  brake  system  is 
fully  charged  to  the  pressure  preset  by 
the  regulating  valve,  the  air  flow  will 
siabihze  at  the  level  necessary  to 
maintain  brake  pipe  pressure  at  the 
desired  level  by  replacing  the  air  lost 
through  leakage  in  the  brake  system. 
Under  Ihe  conditions  of  the  requested 
waiver,  the  test  would  not  be 
satisfactonly  completed  until  the  rate  of 
air  flow  stabilized  at  or  below  flO  cubic 
feet  per  minute.  The  device  is  to  be 
clearly  marked  to  allow  easy  recognition 
of  the  rate  of  air  flow.  It  is  proposed  that 
Ihe  device  will  be  calibrated  every  92 
days.  The  petitioner  has  developed 
performance  specificalions  for  the  air 
flow  indicators  and  defined  methods  of 
calibration. 

In  1975,  the  Canadian  railroads 
(Canadian  Natiocal  and  Canadian 
Pacific)  became  involved  in  examining 
the  possibility  of  using  the  air  flow 
method  for  qualifying  train  air  brake 
systems.  After  several  years  of 
extensive  testing,  which  used  the 
expertise  of  the  air  brake  manufacturers, 
determination  was  made  that  the  air 
flow  system  was  acceptable.  In  1964,  the 
Canadian  government  adopted  the  air 
flow  system  as  an  alternate  to  the 
leakage  system  and  has  completed 
rulemaking. 

In  1981.  the  FRA  became  involved 
with  the  air  flow  method  of  train  air 
brake  qualificatioD  and  authorized 
testing  within  the  United  States.  Within 
the  penod  from  1981  to  the  present  lime. 
FRA  has  granted  test  waivers  to  six 
major  United  Stales  railroads.  The  FRA 
has  been  monitoring  these  tests  being 
performed  by  the  railroads  and  has 
reviewed  their  test  data.  During  this  test 
penod  approximately  20a000  train  air 
brake  tests  have  been  conducted  by  the 
air  flow  method,  and  FRA  has  no 
evidence  of  related  train-handhng 
problems. 


[&5ued  in  WaBtiuijjIan.  UC  an  Seplember  14. 
1900. 
PhiUp  OUkslyk. 

Deputy  Asuoaale  Admuiatrotcr  for  Safety. 

.'Uu'on  &  Barbeton  Belt  Railroad 

Company 
Algoma  Central  Railway 
Alton  and  Southern  Railway  Company 
Am  Irak 

Association  of  Amencan  Railroads 
.Mchison.  Topeka  and  Santa  Fe  Railway 

Company 
.-\tlanta  *  Saint  Andrews  Bay  Railway 

Company 
Bangor  and  Aroostook  Railroad 

Company 
Belt  Railway  Company  of  Chicago 
Bessemer  and  Lake  Ene  Railroad 
Burlington  Northern  Railroad  Company 
Canadian  National  Railways 
Canadian  Pacific  Limited 
Central  Vermont  Railway  Inc. 
Chicago  and  Illinois  Midland  Railway 

Company 
Chicago  and  .North  Western 

Transportation  Company 
Chicago  and  Western  Indiana  Railroad 

Company 
CN  Rail 

Consolidated  Rail  Corporation 
CP  Rail 

CSX  Transportation 
CSXT  Inc. 
Denver  and  Rio  Grande  Western 

Railroad  Company 
Detroit  and  Mackinac  Railway 
Duluth.  Missabe  and  Iron  Range 

Railway 
Elgin,  loliet  and  Eastern  Railway 

Company 
Ferrocarril  De  Chihuahua  Al  Pacifico  Sa 
Ferrocarril  Del  Pacifico  Sa  De  Cv 
Ferrocarriles  Nadoaales  De  Mexico 
Galveston.  Houston  and  Henderson 

Railroad 
Grand  Trunk  Western  Railroad 

Company 
Green  Bay  and  Western  Railroad 

Company 
Houston  Belt  and  Terminal  Railway 

Company 
Kansas  City  Southern  Lines 
Lake  Superior  and  Ishpeming  Railroad 

Company 
Maine  Central  Railroad  Company 
Manufacturers  Railway  Company 
.McCloud  River  Railroad 
Missoun-Kansas-Texas  Railroad 

Company 
Montour  Railroad  Company 
Norfolk  and  Portsmouth  Belt  Line 

Railroad  Company 
.Norfolk  Southern  Corporation 
OntdTlo  Northland  Railway 
Peoria  and  Pekin  Union  Railway 

Company 
Pittsburgh  and  Lake  Erie  Raihoad 
Pittsburgh  and  Shawmut  Railroad 


Prescoit  and  Northwestern  Railroad 
Richmond.  Fredericksburg  and  Potomac 

Railroad  Company 
Soo  Lme  Railroad 
Southern  Pacific  Transportation 

Company 
Texas  Mexican  Railway  Company 
The  Texas  Mexican  Railway  Company 
Union  Pacific  Railroad 
Union  Railroad  Company 
Vermont  Railway  Inc. 
Winston-Salcm  Southbound  Railway 

Company 
|FR  Dtic  SO-nstM)  Fili-d  9-21-88;  8:45  am) 
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R1N  2130-AA32 

lOockatNo.  RSSISS-t.NoticeNo.  t| 

Special  Safety  Irtqulry;  Locomotive 
Control  Cab  Safety 

AOENCV:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
AcnoM:  Notice  of  special  safety  inquiry. 

SUMMMir:  FRA  is  initiating  a  Special 
Safety  Inquiry  to  examine  engineering, 
environmental  and  technical  factors 
affecting  the  safety  and  work 
envyonment  of  locomotive  control  cabs. 
DATCS:  (1)  FRA  will  hold  public  hearings 
on  November  2  and  3. 1988,  beginning  at 
9:30  a.m.  at  the  Illinois  Institute  of 
Technology',  Chicago.  Illinois. 

(21  Prepared  statements  to  be  made  at 
the  heanng  should  be  submitted  to  the 
Docket  Clerk  al  least  five  days  before 
the  hearing  date  [close  of  business, 
October  28, 1988).  Parties  not  able  to 
meet  that  deadline  and  those  wishing  to 
include  technical  exhibits  in  their 
presentations  are  encouraged  to  contact 
the  FRA  representatives  listed  below. 

(3)  Persons  not  desiring  to  testify,  but 
wishing  to  submit  written  comments  for 
inclusion  in  the  safety  inquiry  docket 
should  submit  them  to  the  Docket  Clerk 
by  December  3. 1988. 
AOOncssES:  (1)  Hearing  location- 
Illinois  Institute  of  Technology,  Grover 
M.  Herman  Hall,  3241  S.  Federal  Street, 
Chicago.  Illinois  60618. 

(2)  Docket  Clerk.  Office  of  Chief 
Counsel  (RCC-30).  Federal  Railroad 
Administration.  400  Seventh  Street  SW.. 
Washington.  DC  20590  (telephone  202- 
366-0817). 

FOR  FURTHen  INFORMATIOM  CONTACT: 
William  E.  Loftus.  Executive  Director. 
RED-1.  400  Seventh  Street.  SW  , 
Washington,  DC  20590  (telephone  (2021 
366-2257),  or  Difford  Gannett.  Research 
and  Development.  Office  of  Safety, 
RRS-32,  Federal  Raihoad 
Administration.  400  Seventh  StreeL  SW„ 
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Washington.  DC  20590  (telephone  (202) 

366-04661. 

SUPPI.EMENTARY  IHFORMATKMl: 

Background 

Locomotive  cab  safety  has  been  an 
area  of  concern  for  industry,  labor  and 
government  since  passage  of  the 
Railroad  Safety  Art  of  1970.  which  gave 
YKA  broad  powers  to  regulate  in  all 
matters  affecting  railroad  safety.  The 
Federal  interest  centers  on  the  structural 
capabibty  of  the  locomotive  to  sustain 
damage  m  most  accident  situations  in 
order  to  minimize  senous  injuries  or 
crew  fatalities  as  well  as  in-cab  factors 
that  affect  employee  safety.  FRA's 
approach  to  these  issues  has 
emphasized  cooperative  research 
programs  that  have  resulted  in 
significant  changes  in  the  safety  design 
of  control  cabs  and  an  unproved 
working  environment  However,  these 
improvements  have  not  been  universally 
adapted. 

The  workplace  of  Ihe  locomotive 
engineer  is  the  control  cab  of  the  lead 
locomotive.  From  that  cab.  he  or  she 
controls  the  movement  of  the  train  in 
response  to  instructions  transmitted  by 
various  communication  devices. 

The  workplace  environment  in  the  cab 
is  affected  by  noise,  fumes,  visibility 
factors,  and  weather  (heat  or  cold).  The 
crew's  vulnerability  in  a  collision  wnth 
other  railroad  equipment  or  in  a 
colhsion  with  heavy  highway  vehicles  at 
railway  highway  grade  crossings  is  in 
part  a  function  of  the  availabiHty  of 
emergency  egress  facilities  and  the  cab's 
structural  integrity. 

t'RA's  pnmary  interest  is  railroad 
safety,  in  this  instance,  the  safe 
movement  of  the  train  and  safety  of  the 
crew  in  Ihe  cab.  For  many  years,  the 
Federal  Railroad  Administration  has 
encouraged  railroads  and  locomotive 
manufacturers  to  examine  all  aspects  of 
the  locomotive  cab  work  environmenl  as 
a  first  step  toward  improving  industry 
praclicea  in  the  design,  construction  and 
maintenance  of  the  locomotive  cab. 
Much  of  FRA's  effort  has  been  in 
research  to  analyze  problems  and 
identify  solutions.  The  research  has 
been  conducted  in  close  cooperation 
with  railroads  and  labor  organizations 
(Brotherhood  of  Locomotive  Engmeers 
and  United  Transportation  Union)  and, 
at  times,  with  manufacturers. 

1'he  decision  to  hold  a  special  safely 
inquiry  on  locomotive  cab  safety  is 
consistent  with  FRA's  view  that  a  higher 
degree  of  employee  safety  and  an 
improved,  safer  work  environnwnt  can 
be  achieved.  It  is  FRA's  intent  to 
examine,  with  the  active  participation  of 
all  interested  parties,  the  current  state  of 


locomotive  cab  design  and  construction; 
to  identify  problems  and  opportunities 
for  improvement;  and  to  seek  consensus 
on  strategies  for  improving  future 
designs. 

FRA  views  ihe  locoraoUve  cab  safely 
issue  as  focusing  on  specific  areas  of 
concern  which  together  make  up  the 
"system"  of  the  locomotive  cab 
workplace.  Those  areas  of  concern  form 
the  framework  for  this  inquiry.  They  are: 
crashworthiness;  work  environment; 
and  crash  avoidance. 

A  substantial  percentage  of  railroad 
employee  fatalities  and  mjunes  occur 
when  railroad  equipment  coUides  with 
other  railroad  equipment  or  with  motor 
vehicles  at  highway  grade  crossings. 
Sixty-seven  railroad  employees  were 
killed  m  train  accidents  over  the  past 
five  years  (1983-1987).  Forty-seven,  or  70 
percent  of  these  employees,  were  killed 
in  collisions  of  railroad  equipment, 
many  of  them  in  cabooses  or 
locomotives.  Another  eight  employees 
were  killed  when  locomotives  hit 
highway  vehicles  at  grade  crossings. 

Railroad  employees  injured  in 
collisions  of  railroad  equipment  dunng 
the  same  penod  totaled  632.  Another  566 
were  injured  in  railroad  highway  grade 
crossing  collisions  with  motor  vehicles. 
Together,  these  injuries  represent  57.6 
percent  of  all  railroad  employees  injured 
in  train  accidents. 

While  the  number  of  head-on  and 
rear-end  collisions  has  declined  since 
1983.  these  accidents  continue  to 
represent  a  major  safety  concern  given 
the  resulting  fatalities  and  the 
seriousness  of  the  injuries  associated 
with  them. 

This  safely  inquirv'  comes  al  a  time  of 
histonc  change  in  Anierican  railroading. 
.\n  mcreasing  amount  of  highly 
sophistu;aled  operating  and  control 
equipment  is  coming  on  the  market  and 
being  placed  in  the  locomotive  cab. 
Additional  employees  are  being  located 
in  Ihe  cab  due  to  the  progressive 
removal  of  cabooses.  There  are 
currently  no  Federal  regulations 
governing  locomotive  crashworthiness 
(ulher  than  certain  commuter  equipment 
regulations),  nor  are  there  Association 
of  American  Railroads  standards 
concBming  the  subject.  This  is  an 
opportune  lime  to  seek  a  consensus  on 
those  design  elements  and  operating 
procedures  that  can  provide  a  safer 
work  environment. 

We  urge  iniertsted  parties  to  share 
their  views  on  the  requirements  of  a 
safer,  more  environmenlally  acceptable 
workplace  m  their  responses  lo  the 
general  and  specific  questions  listed 
below  We  stress,  however,  thai  our  UsI 
is  illustrative,  not  all-inclusive.  We 
encourage  the  parties  to  present 


comments  on  any  issue  they  identify  as 
falling  within  the  broad  scope  of  this 
inquiry. 

FRA  IS  particularly  interested  in 
technical  papers  or  presentalions  on 
crashworthiness  designs  and  improved 
cab  layouts  and  mstniment  location. 
Railroads  and  manufacturers  are  invited 
to  locate  prototype  locomotives  and 
static  displays  at  Ihe  heanng  site  lo 
demonstrate  the  technical  and  design 
concepts  presented  in  formal  papers  and 
testimony.  Another  specific  area  of 
interest  is  the  use  of  Advance  Train 
Control  System  technology  (.ATCS)  in 
crash  avoidance  and  the  ergonomic 
factors  associated  with  introduction  of 
.ATCS  devices  into  the  locomotive  cab. 

Railroad  employees  who  nde 
locomotives  are  among  the  users  or 
consumers  affected  by  Ihe  design  of  a 
locomotive.  Their  expenences  can  be 
verv'  helpful  in  establishing  pnonties  for 
locomotive  changes.  VVe  invite  the 
partiapalion  of  Ihe  employees  directly 
or  Ihrough  their  employee  organizalions. 

Crasbworthinesa 

During  the  period  1976  to  li<82.  seven 
engineering  studies  were  conducted  to 
review  accident  data  and  make 
recommendations  to  improve  the 
crashworthiness  of  locomotive  cabs  In 
addition,  rear-end  and  automobile 
collision  tests  were  performed  at  the 
Transportation  Test  Center  in  1975.  The 
studies  concluded  the  pnmar\'  cause  of 
fatalities  and  injunes  was  cab  crushing 
due  to  impact  and  override.  The 
secondary  cause  cf  the  injuries  and 
fatalities  was  occupants  bemg  thrown 
around  in  the  cab  and  into  fixed  objects 
with  protuberances  or  no  padding. 

The  most  recent  sludy  by  National 
Space  Technology  Laboratories  (NSTL) 
was  completed  in  1382  (Analysis  of 
Locomotive  Cabs),  and  summarized 
previous  research  and  made  general 
design  recommendations- 

The  NSTL  study  reviewed  accident 
data  for  the  penod  1974-1979.  Similar 
data  for  Ihe  1983-1987  penod  is  shown 
in  [Table  I).  NSTL's  analysis  of  colUsion 
data  in  the  study  indicated  all  fatalities, 
and  96  percent  of  &li  injuries,  occurred 
at  35  miles  per  hour  or  less. 

An  analysis  of  14"  National 
Transportation  Safety  Board  (NTSB) 
railroad  accident  reports  indicated  that 
61  percent  of  all  accidents  occurred 
during  clear  and  dry  conditions.  In  terras 
of  override  frequency  and  seventy 
factors,  a  sample  of  36  .NTSB  accideot 
reports  indicated  53  percent  of  Ihe  train 
collisions  resulted  in  ovemde  with  an 
accompanying  injury  or  fatahty. 

The  engineering  studies  identified 
seven  means  of  improving  the 
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crashworthmess  of  present  locomotives. 
The  studies  also  recommended 
improvements  to  the  cab  environment  to 
reduce  the  probability  of  serious  injury. 
During  the  course  of  the  engineering 
studies,  radically  new  designs  of 
locomotive  front  ends  were  made.  These 
new  designs  were  directed  toward 
providing  adequate  strength  so  that  in 
the  event  of  a  grade  crossing  or  rear-end 
coiHsion  and  override  of  the  cab  by  a 
caboose  or  freight  car,  the  probability  of 
loss  of  survivability  apace  would  be 
minimized.  Unfortunately,  these  designs 
drastically  increased  the  weight  or 
proved  undesirable  for  other  reasons. 

The  seven  recommended 
improvements  to  crashworthiness  were: 
Top  shelf  couplers;  anticlimbers  with 
300.000  pound  capacity:  the  long  hood 
anchored  with  adequate  shear  strength; 
high  capacity  1.250.000  pound  draft 
gears:  increase  vertical  strength  of  cab 
to  support  loaded  freight  car,  increase 
collision  post  strength  to  500.000  pounds 
per  post;  and  increase  wati  thickness  of 
full  width  short  hood  to  ^  inch  and 
attenuate  collision  energy  by  attaching 
sandboxes  to  posts  and  deck  plate- 
There  were  also  five  recommended 
improvements  for  in-cab  safety:  Provide 
adequate  emergency  escape  routes; 
provide  a  l-to-2  inch  layer  of  padding 
and  eliminate  sharp  edges  in  the  cab: 
replace  the  large  control  stand  with  a 
console;  improve  fire  protection;  and 
provide  cab  occupant  restraint. 

The  Burlington  Northern  (BN*)  and  the 
Canadian  National  Railway  (CN)  have 
adopted  some  of  these 
recommendations.  The  BN  ordered  its 
1980  purchased  locomotives  with  an 
improved  collision  post  design,  now 
standard  on  Electro  Motive  Division  SD 
locomotives-  These  collision  posts 
reportedly  can  withstand  300,000  lbs.  at 
the  floor  level  without  yielding.  The  BN 
short  hood  was  made  of  ^"  (375")  steel 
plate  designed  to  address  collision 
speeds  below  15  m.p.h.  Other  short 
hoods  are  made  of  11-gauge  or  090" 
"thick  steel."  The  BN  design  helps 
mitigate  the  override  problem  but  does 
not  provide  roll-over  protection. 

The  CN  design  provides  collision 
posts  each  capable  of  withstanding  a 
500.000  [b  force  at  30"  above  the  deck 
The  General  Electric  Company  (GE) 
recently  completed  an  engineering 
analysis  to  verify  that  this  can  be 
accomplished  on  GE  locomotives.  The 
CN  design  includes  a  full-width  short 
hood  w;!h  a  ''2    steel  plate.  The 
locomotive  is  also  equipped,  as  is  the 
BN  locomotive,  with  anticlimbers.  The 
CN  anticlimber  is  ^"  thicker  than  the 
BN  anticlimber.  making  it  two  inches 
thick.  Recently,  the  Union  Pacific  placed 
an  order  for  137  locomotives  that 


incorporate  most  of  the  CN's  design 

improvements. 

Federal  regulations  deal  in  certain 
design  requirements  for  "multiple  unit" 
(\n,')  electnc  locomotives  in  rail 
commuter  service  [49  CFR  229.141). 
Design  requirements  for  MU 
locomotives  call  for  two  main  vertical 
members  (collision  postsl.  each  having 
an  ultimate  shear  value  of  not  less  than 
300.000  lbs.  at  a  point  even  with  the 
underframe.  The  design  requirements 
also  call  for  anticlimbers  capable  of  a 
vertical  load  of  100.000  ibs. 

Some  but  not  all  diesel  electric 
locomotives  are  being  built  to  meet  or 
surpass  this  collision  post  standard. 
However,  the  collision  force  resistance 
of  some  ENID  GP  locomotives  for  both 
posts  18  only  96,000  lbs.  About  one-half 
of  the  major  railroads  order  locomotives 
equipped  with  anticlimbers. 

Some  of  the  recommendations  listed 
earlier  would  increase  the  weight  of 
four-axle  locomotives.  This  is  not  the 
case  with  six-axle  locomotives.  Ballast 
could  be  removed  from  these 
locomotives  to  compensate  for  added 
weight  brought  about  by  changes  to 
improve  crashworthiness.  The  extent  of 
the  problem  of  an  increase  in  weight  of 
four-axJe  locomotives  needs  to  be 
assessed. 

Work  EavironmeDt 

The  in-cab  environment  of  a 
locomotive  has  evolved  from  the  open 
spartan,  steel-framed  cab  of  the  steam 
days  to  the  top-of-the-lme  cabs  on  some 
locomotives  today  thai  feature  sound 
insulation,  air  conditioning,  ergonomic- 
styled  seats,  console  controls  and  video 
display  devices  for  communications  and 
information  purposes.  However,  in- 
service  locomotive  cabs  may  have  one 
or  all  of  the  following  problems:  noise, 
fumes,  poor  heal/cold  controls,  limited 
visibility,  difficult  egress  and  poor 
seating. 

A  Locomotive  Control  Compartment 
Committee  was  established  in  1971. 
consisting  of  representatives  of  the 
railroad  companies,  Association  of 
American  Railroads  (AAR).  Brotherhood 
of  Locomotive  Engineers.  United 
Transportation  Union  and  FRA.  The 
Committee's  emphasis  has  been  to 
improve  the  safety  of  the  locomotive  cab 
workplace. 

.A.n  early  outgrowth  of  the 
Committee's  work  were  the  "clean  cab" 
design  changes  that  the  AAR  adopted. 
These  items  included  such 
improvements  as  non-skid  floors,  door 
closure  bars,  flexible  hinge  guard 
cushion  pad  for  the  door  frame,  a 
windshield  wiper  protective  cover,  a 
padded  sun  visor  and  improved  seals. 
More  recently,  the  ConunUtee  has 


concentrated  on  improved  functional 
design  of  cab  interiors,  including  the 
placement  of  controls  and 
communication  devices.  The  removal  of 
cabooses  from  many  trains  and  the 
placement  of  additional  operating 
equipment  in  the  cab  requires 
consideration  of  changes  to  the 
conventional  cab, 

Amtrak  has  electnc  locomotives 
(AEM-7)  in  service  that  have  a  control 
console  arrangement  directly  in  front  of 
the  engineer.  The  Canadian  National 
Railway  has  purchased  diesel-electric 
locomotive  units  with  a  similar  control 
console  arrangement  but  incorporating 
additional  cat)  changes.  The  floor  space 
of  the  CN  cab  is  approximately  25 
percent  larger,  and  an  eight-inch 
speedometer  is  located  conveniently  for 
the  fireman/brakeman  and  engineer  to 
see.  There  is  a  centrally  located  radio 
speaker  in  the  ceiling  of  the  cab  in 
addition  to  the  one  m  the  radio  control 
head  on  the  control  console. 

Installation  of  a  control  console  brings 
the  benefit  of  a  noticeable  sense  of 
roominess  in  the  cab.  The  person  at  the 
controls  is  not  closed  in  and  has  easy 
access  to  or  the  ability  to  exit  from  the 
seat.  Forward  visibility  is  improved. 
Display  panels  for  the  "end  of  train" 
information  system  and    Pacesetter" 
slow  speed  control  are  placed  above  the 
console.  The  CN  intends  to  provide 
some  form  of  desk  and  adequate  lighting 
for  the  conductor  in  the  cab. 

Improved  visibility,  lighting,  air 
conditioning,  noise  control  and 
anatomically  designed  seating  are 
addressed  and  achieved  in  CN'a  new 
designs,  as  are  improved  toilet  facilities, 

Six  parts  of  the  Code  of  Federal 
Regulations.  Pari  49.  apply  directly  to 
equipment  specifications  and  the 
mamlenance  of  diesel-electric 
locomotives.  They  are:  Part  210.  railroad 
noise  emission  compliance  regulations: 
Part  223.  safety  glazing  standards;  and 
Part  229,  railroad  locomotive  safety 
standards.  Part  229  covers  general  ttems. 
inspection  and  tests,  safety 
requirements  including  the  brake 
system,  draft,  suspension  and  electrical 
systems,  internal  combustion  equipment, 
steam  generator  and  cabs  and  cab 
equipment. 

Part  231  refers  to  railroad  safely 
appliance  standards  such  as  handholds, 
etc.  Part  232.  railroad  power  brakes  and 
drawbars,  refers  to  the  inspection  and 
performance  of  the  brake  system.  Part 
236  contains  rules  and  instructions  for 
the  interface  of  the  locomotive  and 
signaling  systems. 
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Crash  Avoidance 

In  all  8afet>'  programs,  prevention  of 
accidents  and.  in  the  event  of  an 
accident,  prevention  of  serious  injury  or 
death  are  primary  goals.  The  principal 
purpose  of  railroad  signal  systems. 
operating  rules  and  practices. 
communications,  employee  training  and 
automatic  warning  and  control  systems 
IB  safe  operation. 

Alertness  of  the  locomotive  crew  is  a 
critical  factor  in  crash  avoidance.  Post- 
accident  mvestigaUons  have,  on  several 
occasions,  concluded  that  the  crew  was 
asleep  at  the  lime  of  a  collision.  Over 
the  years,  several  devices  have  been 
used  by  railroads  to  make  certain  the 
locomotive  engineer  remains  alert. 
These  devices,  ranging  from  the  old 
style  "deadman's"  pedal  to  the 
sophisticated  electronic  systems  used  in 
high  speed  passenger  and  freight 
services,  have  not  been  entirely 
satisfactory.  Some  devices  are  said  to  be 
stressful  to  engineers  and.  at  times, 
engineers  have  been  able  to  circumvent 
the  alertness-interrogation  process.  An 
alerter  device  should  be  tamperproof. 
rehable.  inexpensive,  unobtrusive  and 
easily  installed.  FRA  has  funded 
research  on  one  such  device  making  use 
of  ultrasonic  hardware  to  survey  the 
engineer's  physical  motion  without 
being  an  intrusive  element  m  train 
operation.  This  device  is  m  the  early 
stages  of  development  but  represents  an 
effort  to  meet  the  performance  criteria 
listed  above,  and  will  be  on  display  at 
the  hearing-  Papers  and  comments 
concerning  present  and  improved 
devices  are  welcome- 
Safety  is  a  prime  objective  of  the 
ATCS  project  of  the  Railway 
Association  of  Canada  and  the 
Association  of  American  Railroads. 
Through  the  u.se  of  specific,  real-time 
information  on  train  and  track  forces, 
train  location,  automated  route  and 
block  interlocking  and  automated 
enforcement  of  speeds  and  authorities. 
safer  operations  are  achieved  ATCS 
will  space  trains  through  the  use  of 
blocks  (space  mtervals).  similar  to  other 
block  systems  (manual,  automatic  and 
controUed-manual).  However,  it  is  an 
advanced  method  that  will  permit 
several  trains  to  be  in  closer  proximity 
on  the  same  track  at  the  same  time  than 
is  now  the  case  with  conventional 
systems. 

ATCS  can  eliminate  the  potential  for 
train  coHisions  when  the  full  system 
becomes  operational.  The  ATCS  and  the 
Advanced  Railroad  Electronics  System 
(ARES)  being  developed  by  BN.  will 
provide  a  means  of  controlling  train 
speed  in  the  event  the  engineer  and 
other  crew  members  are  not  alert.  At 


present,  some  major  railroads  equip 
their  locomotives  with  alerter  devices  to 
make  certain  the  engineer  is  awake  and 
attentive. 

Installing  ATCS  will  mean  additional 
devices  in  the  cab  that  will  require  the 
engineer  s  attention.  The  equipment  will 
include  video  displays,  keyboards,  and 
radio  equipment.  The  equipment  must 
share  space  with  rear-end  monitoring 
equipment  and.  in  some  cases,  radio 
equipment  to  control  locomotive  units  In 
the  train,  as  well  as  conventional 
control  equipment. 

Presently,  some  railroads  have 
equipped  locomotives  with  event 
recorders  that  record  on  magnetic  tape 
the  performance  of  the  engineer  m 
handling  the  train.  The  latest  event 
recorders  provide  eight  to  ten  channels 
of  information  on  train  performance  and 
handling  including  tram  speed  and 
brake  applications  during  train 
movement.  This  equipment  is 
particularly  valuable  in  accident 
investigations.  In  accordance  with  the 
requirements  of  the  Rail  Safety 
Improvement  Act  of  1988.  FRA  intends 
to  conduct  a  separate  rulemaking  on  the 
use  of  event  recorders. 

Safety  Statistics 

While  the  number  of  rear-end  and 
head-on  collisions  has  decreased  over 
the  last  five  years,  the  potential  for  loss 
of  life,  injury,  and  property  damage  in  a 
collision  of  heavy  railroad  equipment 
has  not  been  eiimmaled.  For  the  years 
1983  through  198",  a  total  of  332  rear-end 
and  head-on  collisions  occurred.  Of  this 
total.  56  percent  were  rear-end  and  44 
percent  head-on  collisions,  resulting  in 
combined  damages  of  S74-4  million. 
Rear-end  collisions  accounted  for  $36.9 
million  and  head-on  collisions  $37.5 
million  in  damages.  For  that  period, 
train  coUisions  resulted  in  47  deaths  and 
632  injuries.  In  addition,  there  were  586 
employee  injuries  and  8  deaths  due  to 
railroad  highway  grade  crossing 
accidents.  During  this  five-year  period. 
1 .416  employee  injuries  were  incurred 
while  operating  on  locomotives.  A 
detailed  listing  of  this  data  is  shown  in 
Table  1. 

Technical  Issues 

We  solicit  specific  comment  on  the 
following  issues:  (a)  Achieving  adequate 
collision  post  and  short  hood  capability 
to  attenuate  a  crash  force:  [b]  achieving 
adequate  anticlimbing  capability  and 
coupler  strength;  (c)  lessening  the 
potential  for  crushing  of  cab  in  an 
override  accident  or  derailment  rollover 
(d)  cab  congestion  of  people  and 
equipment:  (e)  safety  features  such  as  an 
emergency  exit,  occupant  restraints. 
increased  padding  and  removal  of 


objects  with  sharp  edges;  and  (f)  need 
for  a  crew  alerter  device. 

We  ask  you  to  address  the  following 
specific  questions: 

1.  Would  it  be  feasible  for  the  major 
railroads,  with  the  cooperation  of 
locomotive  manufacturers,  to  agree  upon 
locomotive  design  standards  that  would 
enhance  safety  of  cab  occupants  in  the 
event  of  a  collision  or  derailment? 

2.  Are  there  any  technical  barriers  or 
other  objections  to  increasing  the  crash 
attenuation  capability  of  crash  posts 
and  short  hoods  on  six-axle 
locomotives?  On  four-axle  locomotives? 

3.  Are  there  technical  barriers  or  other 
objections  to  providing  a  cab  structure 
that  will  not  crush  under  override  or 
rollover  conditions? 

4.  Are  new  locomotives  presently 
being  ordered  equipped  with 
anticlimbers?  If  not,  why  not? 

5.  What  further  improvements  can  be 
made  to  upgrade  the  work  environment 
of  the  cab,  especially  regarding  noise 
attenuation,  fumes  control,  heating  and 
air  conditioning,  seatmg  comfort  and 
support,  and  other  ergonomic  factors? 
Are  technical  or  economic  limitations 
involved? 

6.  Should  the  size  of  locomotive  cabs 
be  increased  to  accommodate  additional 
crew  members  and  equipment?  Is  this 
economically  and  technologically 
feasible? 

7.  In  order  to  eliminate  a  source  of 
injuries,  should  the  large  control  stand 
be  replaced  with  a  differently  designed 
console?  Does  ihe  console  design 
contribute  to  better  visibility  of  in-cab 
devices  and  to  the  overall  field  of 
vision? 

8.  Have  there  been  occasions  when 
safety  was  adversely  affected  because 
crew  members  were  not  alert?  What  are 
the  advantages  and  disadvantages  to 
providing  alerter  devices  m  cabs. 

9.  Which  of  the  changes  suggested 
earlier  do  you  feel  are  important  or 
unimportant? 

10.  What  would  be  your  priorities  in 
making  design  changes? 

11  Do  you  believe  adoption  of  an 
.AAR  Manual  of  Standards  for  design 
requirements  for  new  locomotives 
would  be  effective  in  obtainmg 
desirable  indu.stry-wide  improvements? 

Demoostrations  and  Exhibits 

II  IS  FRA's  intention  that  the  special 
safety  inquir>'  be  as  comprehensive  as 
possible  in  coverage  of  all  aspects  of  the 
locomotive  cab  safety  issue.  Therefore, 
we  encourage  the  use  of  static  and 
working  displays  of  new  products  and 
research  projects  directly  applicable  lo 
the  inquiry's  purpose  Limited  space  is 
available  in  the  hearing  location.  Grover 
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M  Herman  hldli  at  the  Illinois  Institute 
of  Technology,  for  display  of  mock-up 
models  and  graphic  displays  of  new 
equipment  that  are  also  the  subject  of 
technical  papers  and  direct  testimony  at 
the  hearings.  FRA  is  hopeful  that  track 
space  at  the  AAR's  Research  and  Test 
Department's  Chicago  Technical  Center 
can  be  made  available  for  the  display  of 
the  latest  locomotive  designs  now  m 
prototype  or  in  production.  The  hearing 
schedule  will  permit  tune  for  the 
attendees  to  visit  the  displays  as  a 
practical  demonstration  of  papers  or 
testimony  previously  presented. 

Issued  ir,  \\  dshrngton.  DC.  on  September 
16.  l-MiS. 
John  H.  Riley. 

Adrr:n;s!rc!or. 
WLLIMG  COO€  «»iO-0«-M 


TADLE  1 
Accident  Data  —  1983  to  1987 


1983 
ACCIDENTS 

Coll tsfons: 

Rear  end 40 

Mead  on 36 

Broken  train 15 

Side  and  raking 326 

Railroad  crossing 131 

Derailments 3,004 

Other  train  accidents 354 

Total 17505 

lUJURlES  AND  FATALITIES-ACCIDENTS/IHCIDEHTS 

Collisions 151  (10) 

Derailments 169  (4) 

Rail  highway  crossings 103 

Miscellaneous 43 

Total TCU  TRT 

INJURIES  WHILE  OPERATING  ON  LOCOMOTIVE 

Striking  body 51 

Struck  by  tool  or  other  objects.  11 

Unexpected  movement 72 

Slack  action 37 

Striking  body,  sudden  stop 61 

Defective  seat 15 

Adjusting  seat 6 

Total 7S3 

DAMAGE    111  DOLLARS 

Collisions: 

Rear  end 10,585,565 

Head  on 5,953,802 

Broken  train 382,415 

Side  and  raking 10,546',881 

Railroad  crossing 5,614,114 

Derailments 164,659,964 

Other  train  accidents 10.607,635 

Total  train  accidents 70B735(j;^55 

SOURCE:  FRA  Annual  Accident/Incident  Bulletins 

|FR  Doc.  88-21629  Filed  9-21-68.  6.-15  ami 
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Research  and  Special  Programs 
Administration 

[Docket  No.  PS-96] 

Denial  of  Petition  for  Reconsideration; 
Pipeline  Safety;  Boston  Gas  Co. 

By  letter  of  July  23.  1988,  the  Boston 
Gas  Company  petitioned  for 
reconsideration  of  the  final  rulemaking 
action,  Amendment  191-6.  published  in 
the  Federal  Register  July  1.  1968,  (53  FR 
24942).  In  particular,  the  petitioner 
requested  reconsideration  of  49  CFR 
:91.23(al(6).  a  rule  which,  with  some 
exceptions,  requires  the  reporting  of 
leaks  that  constitute  an  emergency 
involving  certain  gas  pipelines  and  LNG 
facilities.  After  reviewing  the  petition 
and  letters  of  support  by  The  New 
England  Gas  Association,  the  Bay  State 
Gas  Company,  the  Connecticut  Laght 
and  Power  Company,  and  the  American 
Gas  Association,  the  Research  and 
Special  Programs  Administration 
(RSPA)  finds  that  sufficient  information 
or  arguments  have  not  been  presented  to 
justify  grantmg  the  petition,  Therefore, 
for  the  reasons  set  forth  below,  the 
petition  is  hereby  denied. 

Basically  the  petitioner  argues  that 
because  the  meamng  of  "emergency"  is 
indefinite,  enforcement  personnel  and 
operators  will  disagree  over  which  leaks 
are  reportable  as  emergencies.  The 
petitioner  further  asserts  that  this 
situation  is  worsened  by  the  lack  of  a 
reporting  exception  under  §  191-23[b)  for 
unsafe  conditions  that  are  mitigated  by 
venting  or  other  means  before  the  filing 
deadline,  but  not  corrected  by  repair  or 
replacement  until  sometime  later.  To 
firm  up  the  rule,  the  petitioner  suggests 
the  addition  of  a  clarifying  sentence  that 
would  narrowly  define  emergency  leaks 
as  those  "caused  by  a  natural  disaster 
where  gas  in  air  exists  inside  a  building 
that  is  beyond  the  flammable  limit." 
However,  the  petitioner  did  not  explain 
why  this  emergency  should  be  the  only 
one  reportable  under  $  191.23(a)(6). 

RSPA  recognizes  that  "emergency"  is 
not  a  precise  term.  It  is  not  however,  a 
terra  foreign  to  the  gas  pipeline  safety 
regulations-  Under  a  rule  in  existence 
since  1978  (49  CFR  192.615),  operators  of 
gas  pipelines  are  required  to  have 
written  procedures  to  identify  and 
respond  to  emergency  events,  Some  of 
the  pipeline  emergencies  the  procedures 
must  cover  are  identified  in 
§  192.615(a)(3).  while  others  are  left  to 
the  operator  to  identify.  Likewise,  49 
CFR  193.2509  requires  operators  to 
identify  and  respond  to  emergencies 
mvolvmg  LNG  facilities.  Experience  in 
complying  with  these  regulations  will 
provide  a  solid  basis  for  identifying 


emergency  leaks  that  are  reportable 
under  }  191.23(a)(6). 

An  "emergency"  connotes  a 
hazardous  situation  demanding 
immediate  corrective  action  to  protect 
life  or  property  compared  to  one  where 
corrective  action  might  be  postponed. 
This  distinction  was  emphasized  m  the 
preamble  of  Amendment  191-6.  and 
examples  were  given  to  illustrate  types 
of  emergency  leaks  to  which 
5  191.23(a)(6]  applies.  The  preamble  sei 
forth  that  examples  of  leaks  that  may 
constitute  an  emergency  are  those  that 
occur  m  residential  or  commercial  areas 
m  conjunction  with  a  natural  disaster. 
those  where  flammable  vapor  is 
delected  mside  a  building,  and  those 
that  involve  response  by  police  or  fire 
departments  (53  FR  24945).  In  addition, 
the  preamble  explained  that 
I  191.23(a)(6)  IS  aimed  at  leaks  that  are 
"glaring  hazardous  conditions"  rather 
than  leaks  that  require  "prompt  repair" 
as  ongmally  proposed  m  the  notice. 

While  the  grading  of  leaks  as  used  in 
industry-  may  be  indicators  of  the  gravity 
of  the  leak,  they  are  not  necessarily 
indicators  of  an  emergency  as  described 
above.  While  certain  leaks  calied 
"Grade  1"  or  "C"  leaks  m  industry 
parlance  require  'prompf'  action,  they 
would  not  have  to  be  reported  unless 
they  are  emergencies,  such  as  where  a 
flammable  vapor  is  detected  at  or  near 
the  lower  explosive  limit  inside  a 
building  or  have  already  involved  a  non- 
routine  response  by  police  or  fire 
departments.  OPS  recognizes  the  value 
of  accepted  industry  standard 
classifications  for  leaks  and  does  not 
intend  in  this  rule  to  discourage  the  us'' 
of  established  classification  aystem.s. 
There  is  no  intent  to  cause  a  change  m 
standard  classificailons  merely  for  the 
purpose  of  identifying  safety-related 
conditions. 

Furthermore,  leaks  that  are  not 
emergencies  may  be  mitigated  by 
pressure  reduction  and  venting.  RSPA. 
m  discussing  reasons  for  not  including 
pressure  reduction  and  venting  as  an 
exception  to  reporting  an  unsafe 
condition  (53  FR  24946).  did  not  intend 
to  preclude  these  mitigating  measures 
for  leaks  that  are  not  emergencies.  As 
set  forth  m  §  191.25(a).  an  operator 
would  have  to  determine  if  a  leak  is  an 
emergency  and.  if  so.  file  a  report  within 
five  days  after  the  "determination"  but 
no  longer  than  10  days  after  "discovery" 
of  the  leak. 

Potential  differences  of  opinion 
between  operators  and  enforcement 
personnel  over  which  leaks  are 
reportable  under  S  191.23(a)(6)  should  be 
further  minimized  by  instructions 
operators  must  add  to  their  operating 
and  maintenance  (O&M)  plans.  Under 


the  new  §  192  605(f).  operators  must  put 
in  their  O&M  plans  instructions  enabling 
personnel  to  recognize  conditions  that 
potentially  are  reportable  under 
$  191,23.  including  leaks  that 
foreseeably  could  be  emergencies 
reportable  under  §  191.23(a|(6). 
In  view  of  the  long  standing 
requirements  that  operators  have 
procedures  to  identify  and  respond  to 
emergencies  involving  leaks  in  pipelines 
and  LNG  facilities,  the  clarifying 
statements  included  in  the  preamble  of 
Amendment  191-6.  and  the  requirement 
to  describe  in  0*M  plans  leaks  that  may 
be  emergencies.  RSPA  believes  that 
operators  will  have  little  difficulty  in 
applying  S  191,23(a)(6).  Similarly,  there 
should  be  few  disputes  with 
enforcement  personnel  over  which  leaks 
constilule  an  emergency.  Therefore,  it 
does  not  appear  that  the  petitioner's 
suggested  amendment  would  enhance 
the  general  understanding  of  emergency 
leaks.  Rather,  it  would  confine 
S  191.23(a)(6)  to  a  particular  type  of 
emergency,  when  such  a  restriction  was 
clearly  not  intended. 

(49  App.  U.S.C  1872.  49  CFR  1.53) 

Issued  in  Washington.  DC  on  September  18, 
1968. 
M.  Cynthia  Douglass. 

Administrator.  Research  and  Special 

Programs  Administration. 

[FR  Doc  88-21597  FUed  9-21-88;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dale  September  16.  19fi8. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-51 1 .  Copies  of  the 
8ubmissJon(sJ  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasur}'.  Room  2224,  15th  and 
Pennsylvania  Avenue  NW..  Washington 
DC  20220. 

Internal  Revenue  Service 
OMB  Number  New. 
Form  Number:  8804  and  8805. 
Type  of  Review:  New  Collection. 
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Title:  Withholding  Agent's  Transmittal 
of  section  1446  Withholding  and 
Foreign  Partner's  Partnership  Income 
Subject  to  Section  1446  Withholding. 

Description:  Code  section  1446  requires 
partnerships  engaged  in  a  trade  or 
business  m  the  United  States  to 
withhold  on  distributions  made  to 
foreign  partners.  Forms  8804  and  8805 
are  used  by  withholding  agents  to 
provide  IRS  and  affected  partners 
with  data  to  assure  proper 
withholding,  crediting  to  partners' 
accounts  and  compliance. 

Respondents:  Individuals  or  households. 
Businesses  or  other  for-profit.  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping: 


6804 


880S 


Recordkeeping. 29  min  .■»-  29  rain. 

Learning  ibout  the  12  min  —  2  hr»/ll  min, 

law  or  tht  fom. 

Preparing  the  form 17  min  —  37  min. 

Copying,  BBMirabbng.      20  mm 20  mm. 

and  sending  the 

form  to  DIS. 


Frequency  of  Response:  On  occesioo. 
Quarterly. 


Estimated  Total  Recordkeeping  ' 
Reporting  Burden:  316.000  hours. 

OMB  Number:  1545-0086. 

Form  Number  1040C. 

Type  of  Review:  Revision. 

Tit/e:  U.S.  Departing  Alien  Income  Tax 
Return. 

Description:  Form  1040C  is  used  by 
aliens  departing  the  U.S.  to  report 
income  received  or  expected  to  be 
received  for  the  entire  tax  year.  The 
data  collected  is  used  to  insure  that 
the  departing  ahen  has  no  outstanding 
U.S.  tax  liability.  Affected  public  aie 
aliens  departing  the  U.S. 

Respondents:  Individuals  or  households. 

Estimated  Number  of  Respondents: 
2.000. 

Estimated  Burden  Hours  Per  Response: 
3  hours  57  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  7.913 
hours. 

OMB  Number  1545-0090. 

Form  Number  1040SS  and  1040PR. 

Type  ofRev!ew:  Revision. 

Title:  U.S.  Self-EmplojTnent  Tax  Return, 
and  Planilla  Para  La  Declaracion  De 
La  Contribucion  Federal  Sobre  El 
Trabajo  Por  Cuenta  Propia-Puerto 
Rico. 


Description:  Forms  1040SS  (Virgin 
Islands.  Guam.  Amencan  Samoa,  and 
the  Northern  Mariana  Islands)  and 
1040PR  (Puerto  Rico)  are  used  by  self- 
employed  individuals  to  figure  and 
report  seif-emplov^nent  tax  under 
Internal  Revenue  Code  chapter  2  of 
the  Subtitle  A.  and  provide  credit  lo 
taxpayer's  social  security  account. 

Respondents:  Individuals  or  households. 
Farms.  Businesses  or  other  for-profit. 

Estimated  Reportmg  of  Respondents: 
49,766. 

Estimated  Burden  Hours  Per  Response: 
1040SS:  1  hour  52  minutes. 
1040PR:  4  hours  27  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
218.029  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Ser\'ice, 
Room  5571. 1111  Constitution  Avenue, 
NW..  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-395-6880,  Office  of  .Management 
and  Budget.  Room  3001.  New 
Elxecutive  Officer  Building, 
Washington.  DC  20503. 

Dale  A.  Morgan, 

DepartiTter.iai  Reports  Management  Officer. 

fFR  Doc  6a-21630  Filed  9-21-fl8;  8:45  am] 
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Sunshine  Act  Meetings 


Federal   Register 

Vol.  53,  Nu.   364 

Thursday.  September  22.  1988 


This    section   o(   tne    FEDERAL   REGiS^ER 
contains  notices  of  meetings  published 
under   the    "Govefriment    in    the   SunsTwne 
Act"    (Pub     L    34-409)    5    USC-    552b(e)(3). 


FEDERAL  ELECTION  COMMISSION 

[Federal  Register  Na  Sa-21152I 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday.  S*'ptember  22,  1988,  10:00  a.m. 

Tha  Following  Items  Were  Deleted  From  the 
Agenda 

Draft  AO  1988-33 
]dr.  W  Baran  on  behalf  of  '.he  Republican 
Pdrt>  of  Flonda  and  lis  Federal  Political 
Committee 
Draft  AO  1988-35 

Request  Withdrawn  by  Requestor 

DATE  AND  TIME;  Tuesday,  September  27. 

1988,  10:00  a.m.. 

PLACE:  999  E  Street.  WV  .  Washington. 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matiera  pursuant  to  2  U  S  C. 

43-g, 
-■Audits  condiicied  pursuant  to  2  U.S.C.  43'"g, 

438ibl.  and  Title  28.  U  S.C. 
Nid'ters  concerning  panicipatian  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  njles  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday,  September  29. 
1988,  10:00  a.m. 

PLACE:  999  E  Street  NW'..  Washington. 
DC  tNmth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIOEREO: 

Settmg  of  Dates  for  Future  Meetings 
Correction  and  Approval  of  Minutes 
Eligibility  Report  for  Candidates  to  Receive 

Presidential  Pninary  Matching  Funds. 
Draft  1988-33 
Jan  W  Baran  on  behalf  of  the  Republican 

Party  of  Flonda  and  its  Federal  political 

committee 
Draft  198ft-40 

Ronald  I  Brown  on  behalf  of  the  Doug 

Walgren  for  Congress  Committee. 
FY  ■89Mana«emen!  Plan 
Administrative  Matters 


PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr  Fred  EiUnd,  Information  Officer. 
Telephone:  202-376-3155. 
Marjorie  W.  Emmons. 

Secretary  of  the  Commiss.on 

IFR  Doc  86-21763  Filed  9-20-88.  ]  18  pmj 

SlUJNa  COOC  <715-01-H 

UNITED  STATES  INSTm/TE  OF  PEACE- 
NOTICE  OF  MEETtNO 
TIME  AND  DATt:  4  OO-"  00  p  m 
Wednesday,  September  28.  1988, 
PLACE:  1550  M  Street  NW..  First  Floor 
Meeting  Room,  Washington,  DC  20005. 
STATUS:  Open. 

PURPOSE  AND  AGENDA:  The  second  of  a 
series  of  Public  Workshops  scheduled 
by  the  growing  L'nited  Stdles  Institute  of 
Peace,  "Pacifism  and  Citizenship"  will 
address  basic  questions  and 
fundamental  issues  concerning  the 
relationship  between  pacifism  Im  both 
Its  strict  and  broad  senses)  and 
citizenship  (in  terms  of  both  social  and 
political  responsibility}  in  the  United 
States  Drs  Guenter  Lewy  and  Elise 
Bouidmg  will  lead  the  discussion. 
Commentators  include  noted  scholars 
and  public  figures  concerned  with 
pacifism,  peacemaking,  society,  and 
politics. 

COHTACT:  Ms  Aileen  C.  Hefferren. 
Telephone  (202)  457-1700. 
Dated  Sep'ember  19.  1988, 
Samuel  W.  Lewis. 

IFR  Doc  88-21765  Filed  9-20-8a  1:18  pmj 
BILUNG  COOC  3IS5-01-U 

INTER- AMERICAN  FOUNDATION 

INTER-AMERICAN  FOUNDATION  BOARD 

M  E  ETl  NO— C  A  NC  E  LLATI  ON 

TIME  AND  DATE:  September  26,  1988. 

6  00-9,30  p  m 

PLACE:  1515  Wilson  Boulevard.  Fifth 

Floor,  Rossiyn,  Virginia  22209, 

The  Inter-Amencan  Foundation's 
Board  meeting  scheduled  for  September 
26.  1988  has  in'fu  cancelled.  N'o  new 
date  has  been  S'M 
CONTACT  PERSONS  FOR  MORE 
information:  Charles  M  Berk. 
Secretary  to  the  Board  of  Directors.  (703) 
841-3812 

Date  September  19.  1988 
[FR  Doc.  88-21746  Filed  9^20-88;  lilBprnj 
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UNITED  STATES  POSTAL  SERVICE  BOARD 
OF  GOVERNORS 

Meet  ma 

The  Board  of  Governors  of  the  United 
Stales  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  7,5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C-  Section  552b),  hereby  gives  notice 
that  It  mtends  to  hold  a  meeting  at  8;00 
a  m.  on  Tuesday.  October  4.  1988,  at  the 
Richmond  Division.  U.S.  Postul  Service. 
1801  Brook  Road,  Richmond.  Virginia. 
The  meeting  is  open  to  the  public.  The 
Board  expects  to  discuss  the  matters 
stated  in  the  agenda  which  is  set  foilh 
below.  Requests  for  information  about 
the  meeting  should  be  addressed  to  the 
Secretary  of  the  Board.  David  F,  Harris, 
at  (202)  26e--1800. 

There  will  also  be  a  session  of  the 
Board  on  .Monday.  October  3,  1988.  but  it 
will  consist  entirely  of  briefings  and  is 
not  open  to  the  pubhc. 

TueiMld>  Session 

October  4.  1968— 8:00  A.M.  (Open) 

1.  Minutes  of  the  Previous  Meeting. 

September  12-13,  1988. 

2.  Remarks  of  the  Postmaster  General. 

3  Board  of  Governors  1988  Meeting  Schedule. 

4.  Office  of  the  Board  of  Governors  1989 

Budget. 

5.  Review  of  Five  Year  Strategic  Business 

Plan  Outlook,  Pari  I  [Richard  \  Slrasser. 
[r ,  Assistant  Postmaster  General. 
Planning  Department) 

6  Presentation  of  Five-Year  Capital 

Investment  Plan.  (Comer  S.  Coppie, 
Senior  Assistant  Postmaster  General. 
Finance  Group) 

7  FY  1989  Borrowing  for  Capital  Investments. 

(Comer  S.  Coppie.  Senior  Assistant 
Postmaster  General,  Finance  Group) 

8  Capita!  Investments.  {Stanley  W,  Smith. 

Assistant  Postmaster  General.  Facihties 

Department! 
a  Cleveland.  Ohio,  Airport  Mail  FaciUty, 
b  Harrisburg.  Pennsylvania.  General  Mall 

Facility. 
c.  Palatine,  Illinoia,  Mail  Processing 

Facility. 

9  Tentative  .Agenda  for  November  7-8, 1968, 

meeting  m  Washington.  DC. 
David  F  Harris. 
Secretary- 
Paul  J.  Kemp. 

Certifying  Officer  for  the  U.S.  Postal  Service. 
[FR  Doc  88-21724  Filed  9-20-88;  11:02  am] 
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Thursday 
September  22,  1988 


Part  II 


Department  of 
Transportation 


Federal  Aviation  Administration 

14  CFR  Parts  91  and  135 

Special  Flight  Rules  in  the  Vicinity  of  the 

Grand  Canyon  National  Park;  Final  Rule; 

Amendment 
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DEPARTMENT  OF  TRANSPORTATION 

Federa'  Avtation  Administration 

14  CFR  Parts  91  and  135 

[E>ocketNo.  25149:  SFAR  No.  $0-2] 

Special  Flight  Rules  In  the  vicinity  of 
the  Grand  Canyon  National  Park 

agency:  Federal  Aviation 
AJmiaistralion  (FAA),  Department  of 
Transpurlalion.  (DOT). 
ACTION:  Final  rule;  amendment. 

summary:  On  fune  2.  I^RH.  Ihe  FAA 

published  a  final  rule  rhdt  will  restrict 
aircraft  flights  within  a  special  flight 
rules  area  in  the  vicinity  of  the  Grand 
Canyon  National  Park.  This  action 
amends  the  final  rule  to  provide  that 
commercial  operators  that  provide  air 
tours  in  the  Special  Flit^ht  Rules  Area 
lA-ill  continue  their  current  tour  routes 
throuj?h  October  31.  1988,  The  extended 
time  before  the  transition  to  the  new 
tour  routes  wiil  enhance  safety  by 
providms  additional  time  for  ptlut 
training  and  certification.  This 
amendment  only  delays  Ihe  transition  to 
the  new  routes  by  the  commercial  tour 
operators  and  does  not  affect  the  o!her 
portions  of  the  rule  which  restrict 
operations  by  all  other  classes  of 
operators  other  than  commercial  tour 
operators. 

EFFECTIVE  DATE:  September  22.  1988- 
FO«  FURTHER  INFORMATION  CONTACT; 
David  L.  Bennett.  Office  of  the  Chief 
Council.  AGC-230,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington,  DC  20591. 
Telephone:  (202)  267-3491. 
SUPPLEMENTARY  INFORMATION:  On  May 
27.  1988,  the  FAA  issued  Special  Federal 
Aviation  Regulation  (SFAR)  50-2  (53  FR 
20264,  lune  2,  1988).  a  special  federal 
aviation  regulation  revising  prior  flight 
regulations  in  the  vicinity  of  the  Grand 
Canyon  National  Park.  SFAR  50-2 
substantially  adopted  the 
recommendations  of  the  Secretary  of  the 
Interior,  submitted  to  the  FAA  in 
accordance  with  section  3  of  Pub-  L 
100-91. 

In  summary.  SFAR  50-2:  (1) 
Establishes  a  Special  Flight  Rules  Area 
from  the  surface  to  but  not  including 
14,500  feet  MSL  in  the  area  of  the  Grand 
Canyon;  (2]  prohibits  flights  below  a 
certain  altitude  in  each  of  five  sectors  of 
this  area,  with  certain  exceptions.  (3) 
establishes  flight-free  zones  from  the 
surface  to  14.500  feet  MSL  above  large 
areas  of  the  Park;  (4)  provides  for  routes 
for  commercial  tour  operators  and 
transient  operators  through  the  canyon 
area;  and  (5)  retains  certain  existmg 


terrain  avoidance  and  communications 
requirements  for  flights  in  the  area. 

When  SFAR  50-2  was  published.  Ihe 
FAA  requested  comments  on  the  final 
rule  to  provide  interested  persons  an 
additional  opportunity  to  comment  on 
the  details  of  the  rule  adopted. 

By  letter  dated  August  24, 1988,  Scenic 
Airlines.  Inc..  and  thirteen  other 
operators,  petitioned  the  Federal 
Aviation  Administration  [FAA]  for 
exemption  from  Special  Federal 
Aviation  Regulation  (FAR)  SFAR  50-2  to 
exend  the  effective  date  of  Ihe 
regulation  from  September  22. 1988  to 
.Vovember  15. 1988.  Other  operators  also 
submitted  petitions  to  postpone  the 
effective  date  of  the  rule  to  November 
15. 1988. 

Petitioners  staled  that  the  lour 
industry  had  no  advance  notice  of  the 
route  changes  under  SFAR  50-2.  The 
petitioners  further  stated  that  the 
majority  of  tour  operators  in  the  area 
will  be  unable  to  complete  the  training 
of  their  pilots  by  the  effective  date  of  the 
rule  as  originally  proposed.  Due  to  the 
inability  of  the  tour  operators  to  conduct 
the  necessary  training,  the  operators 
will  not  be  able  to  satisfy  the  required 
FAA  route  checks  in  accordance  with 
the  operations  specifications  in  order  to 
operate  in  the  Special  Flight  Rules  Area 
within  the  Grand  Canyon  airspace  by 
September  22.  1988. 

The  pilot  training  on  the  new  routes  is 
being  conducted  while  the  old  routes  are 
being  flown  by  the  commercial  lour 
operators.  The  petitioners  have 
expressed  concern  thai  the  use  of  the 
two  different  routes  simultaneously  may 
cause  conflicting  traffic.  They  point  to 
the  fact  that  commercial  tour  operation 
traffic  is  quite  heavy  now,  but  should 
lighten  in  the  next  few  months. 
Therefore,  the  extensifjn  of  the  time  in 
which  the  new  routes  become  effective 
will  permit  the  pilots  to  train  on  the  new 
routes  in  an  environment  where  the  air 
traffic  will  be  less  heavy,  thereby 
minimizing  any  potentially,  conflicting 
traffic. 

Based  on  the  representations  by  the 
petitioners  as  to  the  number  of  flights 
planned  during  September  and  October, 
the  FAA  finds  that  safety  would  be 
significantly  enhanced  by  an  extension 
of  the  time  available  for  operators  tu 
prepare  and  train  on  the  new  routes  in  a 
period  of  decreased  traffic,  prior  to  the 
transition  of  these  routes  as  required  by 
SFAR  50-2.  Therefore,  for  commercial 
air  tour  flights  conducted  in  the  Special 
Flight  Rules  Area  in  accordance  with  14 
CFR  Part  135  operations  specifications, 
the  FAA  agrees  that  a  delay  of  the 
implementation  of  the  new  tour  routes 
until  November  1.  19B6.  is  in  the  public 
interest.  However,  these  operators  must 


continue  to  operate  in  accordance  with 
Ihe  operations  specifications  issued 
under  SFAR  50-1  until  November  1. 
1988. 

The  Rule 

This  amendment  amends  Section  3(c) 
of  SFAR  50-2  relating  to  those  Part  135 
operators  whose  operations 
specifications  authorize  air  tour  flights 
within  Ihe  Grand  Canyon  National  Park 
Special  Flight  Rules  Area.  T^e  effect  of 
Ihe  rule  is  to  delay  the  transition  to  new 
tour  routes  under  SFAR  50-2  for  such 
operators  until  November  1.  1988. 

In  order  to  obtain  the  safety  benefits 
of  the  delay  in  implemenlatton  of  the 
new  tour  routes  under  SFAR  50-2.  this 
amendment  must  be  issued  prior  to 
September  22.  1988.  This  does  not  allow 
time  for  pubhcation  of  a  notice  for 
proposed  rulemaking  and  for  a  comment 
period.  For  this  reason.  I  find  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  impracticable  and  contrary  to 
the  public  interest-  For  the  same 
reasons.  1  find  that  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

Environmental  Assessment 

An  pr.vironrnental  assessment  of 
SFAR  .V)-2  and  a  Finding  of  No 
Significant  Impact  have  been  placed  in 
the  rules  docket.  As  this  amendment 
simply  delays  briefly  the 
implementation  date  for  the  lour 
operators  in  Ihe  areas  of  the  Grand 
Canyon,  the  FAA  has  determined  that 
no  significant  environmental  impact  will 
result  from  the  new  rules. 

Economic  Evaluation 

The  Department  of  the  Interior,  in 
developing  the  recommendations 
submitted  under  Pub  L.  100-91. 
prepared  a  cost  benefit  analysis  of  the 
proposal  This  analysis  was  submitted 
with  the  DOi  recommendalions  on 
December  29  and  has  been  included  in 
the  FAA  public  docket  for  SFAR  50-2. 
The  DOI  analysis  concluded  that,  on 
balance,  in  view  of  the  minimal  cost 
expected  to  Ihe  air  tour  operators  and 
the  significant  benefits  to  park  resources 
and  visitors,  the  rules  recommended  by 
DO!  would  be  cost-beneficial.  This 
amendment  does  not  affect  that 
assessment. 

Regulator)  Flexibility 

The  Regulatory  Flexibility  Act  of  1980 
requires  agencies  to  indenlify  rules  that 
will  have  a  significant  economic  impat: 
on  small  entities,  including  small 
businesses.  The  annualized  threshold  uf 
significant  economic  impact  for  a  Part 
135  air  laxi  with  9  or  fewer  aircraft  is 
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considered  by  the  FAA  to  be  S3.700  (in 
1986  dollars).  For  reasons  discussed  in 
the  preamble  to  SF.AR  50-2.  the  FAA 
cannot  certify  that  SFAR  50-2  rule 
would  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities.  The 
FAA  has  not  conducted  a  regulatory 
flexibility  analysis  of  the  proposed  rule 
because  the  provisions  of  Pub.  L.  100-91 
preclude  the  adoption  of  alternative 
measures. 

For  the  reasons  set  forth  above,  the 
FAA  has  determined  that  this  proposed 
amendment;  (1)  Is  not  a  major  rule  under 
Executive  Order  12291.  and  (2)  is  not 
considered  significant  under  Department 
of  Transportation  Regulatory  Policies 
and  Procedures  (44  FR  11024;  February 
26,  1979). 

Federalism  Determination 

The  amendment  set  forth  herein 
would  not  have  substantial  direct  effects 
on  the  stales,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
regulation  does  not  have  federalism 


implications  warranting  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  14  CFR  Parts  91  and 
135 

Aircraft,  Aviation  safety.  Air  taxi  and 
commerical  operators.  Grand  Canyon. 

The  Proposed  Special  Federal  Aviation 
Rcjiulation 

For  the  reasons  set  out  above.  Ihe 
Federal  Aviation  Administration  is 
amending  14  CFR  Parts  91  and  135  as 
follows: 

PARTS  91  AND  135— lAMENDEDl 

1.  The  authority  citation  for  Part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1301(7).  1303.  1344. 
1348.  1352  through  1355.  1401.  1421.  1422 
through  1431,  1471,  1472.  1502.  1510. 1522.  and 
2121  through  2125;  Articles  12,  29,  31.  and 
32(a)  of  the  Convention  on  international  Civil 
Aviation  (61  Stat.  1180);  42  U.S-C.  4321  ei  seq.: 
E.0. 11514;  49  U.S.C.  106tg)  (Revised  Pub.  L 
97-449.  January  12. 1983). 

2,  The  authority  citation  for  Pari  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C-  1354(a).  13551a).  1421 
through  1431.  and  1502;  49  U.S.C.  106(g) 
(Revised  Pub.  U  97-449.  January  12. 1983). 


3.  By  revising  section  3(c)  of  Special 
Federal  Aviation  Regulation  No.  50-2 
and  republishing  the  introductor>'  text  of 
section  3  to  read  as  follows: 
Section  3.  Aircraft  operations: general. 

Except  in  an  emergency,  no  person  may 
operate  an  aircraft  in  the  Special  Flighi  Rules 
Area  under  VFR  on  or  after  Septemlier  22. 
1988.  or  under  IFR  on  or  after  April  6. 1989. 
unless  the  operation — 

{c)(l)  Prior  10  November  1. 1988.  is 
conducted  in  accordance  with  a  specific 
authonzaUon  to  operate  in  that  airspace 
incorporated  in  the  operator's  Part  135 
operations  specifications  in  accordance  with 
the  provisions  of  SFAR  50-1.  notwithstanding 
the  provisions  of  Sections  4  and  5:  and 

(2)  On  or  after  November  1. 1988.  is 
conducted  in  accordance  with  a  specific 
authorization  to  operate  in  that  airspace 
incorporated  in  the  operator's  part  135 
operations  specifications  and  approved  by 
the  Fli^t  Standards  District  Office  in 
accordance  with  the  provisions  of  SFAR  50-2. 

Issued  in  Washington.  DC,  on  September 
20.1988. 
T.  Allan  McArtor. 

Administrator. 

(FR  Doc.  88-21843  Filed  9-20-88;  4:47  pmj 
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Agency  (or  Toxic  Substances  and  Disease  Registry 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.; 
International  Society  of  Regulatory  Toxicolog>'  and 

Pharmacology  et  al..  37057 

Agricultural  Marfcettng  Service 

RULES 

Cel-^ry  grown  in  Florida.  36953 

Agriculture  Department 

^rr  ui:>u  Agricultural  Marketing  Service;  Cooperative  State 

Research  Service:  Farmers  Home  Administration; 

Federal  Crop  Insurance  Corporation;  Food  Safety  and 

Inspection  Service:  Forest  Service 

RULES 

Equd!  Access  to  justice  Act;  implpmentation:  awards,  36949 

Alcohol,  Drug  Abuse,  and  Mental  Heatth  Ac^niistration 

NOTICES 

Mpptings;  advisory  committees: 
October,  37053 

Blind  and  Other  Severely  HarKttcapped,  Committee  for 
Purchase  From 

See  Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

Coast  Guard 

RULES  ! 

Bociting  safely:  i 

Electrical  systems  standard.  36070 
Ports  and  waterways  safety: 

Lower  Mississippi  River,  LA;  safety  zone.  36969 
PROPOSED  RULES 

Urdwbridge  operations: 
Florida.  37003 

NOTICES 

Committees:  establishment,  renewal  termination,  etc.: 
Commercial  Fishing  Industrv  Vessel  Advisorv  Committee. 
37075 
Meetings: 
Lower  Mississippi  River  Waterway  Safely  Advisory 
Committee.  37076 

Commerce  Department 

See  Foreign-Trade  Zones  Boaixt  International  Trade 
Administration;  National  Oceanic  and  Atmospheric 
Administration:  National  Technical  Information  Service 


Commission  of  Fine  Arts 

NOTICES 

Meetings.  37020 

Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

NOTICES 

Procurement  list.  1988: 

Additions  and  deletions.  37024 
(2  documents) 


Committee  for  the  implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

China.  37020 

Mauritius,  37021 

Taiwan.  37021 
Export  visa  requirements;  certification,  waivers,  etc.: 

Mexico.  37022 
Textile  consultation;  review  of  trade: 

Thailand.  37023 

Commodfty  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals: 

Chicago  Mercanttle  Exchange — 
Euromark.  Eurosterling,  and  Euroyen  forward  spread 
agreements,  37024 

Consumer  Product  Safety  Commission 

NOTICES 

Nteetmgs;  Sunshine  .\c\.  J70"'-"' 

Cooperative  State  Research  Service 

NOTICES 

Meetings: 
Agricultural  Research  and  Extension  Users  National 
Advisory  Board.  37011 

Defense  Department 

^ee  a/so  Navy  Department 

RULES 

Freedom  of  Information:  implementation: 

Defense  Investigative  Service.  36968 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

37025 
Environmental  statements:  availability,  etc.: 

National  Guard:  Orchard  Training  Area.  ID:  facilities 
development.  37025 
Meetings: 
Base  Realignment  and  Closure  Commission,  37026 

[2  documents) 
Science  Board  task  forces.  37026-27027 
(5  documents) 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation: 
Distrigas  Corp..  37028 
Northern  Natural  Gas  Co,.  3702B 
Poco  Petroleum,  Inc.,  37029 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

A.D.G.  Sportswear  Co.  et  al.,  37065 
Paterson  Gearmotors  et  al.,  37066 
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Employment  Standards  Administration 

NOTICES 

Min:m!]m  wages  fur  Federal  and  Federally-assisted 

construction;  general  wage  determination  decisions. 

Energy  Department 

See  ai^u  Economic  Regulatory  Administration;  Federal 
Energy  Regulatory  Commission 

RULES 

Radioactive  waste  program,  low-levei: 

Disposal  capacity;  unusual  or  unexpected  volumes 
allucdiion  petition  procedures.  36960 

NOTICES 

Atomic  energy  agreements:  subsequent  arrangements.  37028 
Environmental  Protection  Agency 

RULES 

Air  pollurdnts,  hazardous:  national  emission  standards: 

Tesi  melhods.  technical  corrections.  36972 
Federal  claims  collection,  37270 
Hazardous  waste: 

Underground  storage  tanks — 
State  program  approval.  37212 
Technical  requirements.  37082 

PROPOSED  RULES 

Superfund  program: 
Hazardous  substances;  federally  permitted  releases; 
reporting  exemptions.  37005 
Water  pollution  control: 
Ocean  dumping;  site  designations — 
Nome,  AK,  37005 
NOTICES 

Environmental  statements:  availability,  etc.: 
Agency  statements — 
Comment  availability.  37044 
Weekly  receipts.  37044 
Hdzardous  waste: 

Radioactive  mixed  waste  components;  interim  status 
qualification  requirements;  clarification.  37045 
Superfund.  response  and  remedial  actions,  proposed 
settlements,  etc.; 
lacques  Miller  Drum  Site,  TN,  37051 
Toxic  and  hazardous  substances  control: 
Premdnufdcture  notices  receipts.  37048 

Export  Administration  Bureau 

See  International  Trade  Administration 

Farmers  Home  Administration 

RULES 

Program  regulations: 
Dnbt  settlement  actions  processing.  36954 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives. 

British  Aerospace,  36964 

Gulfstream  Aerospace  Corp..  36965 
Control  zones,  36966 
Standard  instrument  approach  procedures,  %967 

PROPOSED  RULES 

Airworthiness  directives; 
Bef.'ch,  36^MJ 

.McDonnell  Douglas.  36994 
Airworthiness  standards: 
Special  conditions — 

Boemg  747-400  lightning  and  radio  frequency  energy 
protection.  36990 


let  routes,  36996 
NOTICES 

Environmental  statements:  availability,  etc.: 

Stewart  International  Airport.  NY,  37076 
Organization,  functions,  and  authority  delegations: 

Bellmgham.  WA.  37077 

Federal  Crop  lnsurar>ce  Corporation 

PROPOSED  RULES 

Crnp  insurance;  various  commodities: 

NLirsf-ry  rr-ip,  .169fi.''> 

Federal  Deposit  Insurance  Corporation 

RULES 

Competitive  Equality  Banking  Act:  implementation: 

.Agricultural  loan  loss  amortization 
Correction.  36963 

NOTICES 

Meetings:  Sunshine  Ac:t,  370"') 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance:  communities  eligible  for  sale: 

Alabama  et  a!..  36977 

North  Carolina  et  al..  36979 
Flood  insurance  program: 

Erosion  benefits,  36973 
NOTICCS 

Radiological  emergency  response  plans  and  preparedness  in 
support  of  nuclear  power  plants:  preparation  and 
evaluation  criteria;  joint  F"EMA/NRC  guidance 
document.  37051 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

lowa-lUinois  Gas  &  Electric  Co.  et  al.,  37030 
Environmental  statements;  availability,  etc.: 

Five  Bears  Hydro,  Inc.  37031 
Natural  gas  certificate  filings: 

CNG  Transmission  Corp.  et  al..  37031 
Natural  gaa  pipeline  rate  filings: 

Colorado  Interstate  Gas  Co.  et  al..  37034 
Preliminary  permits  surrender: 

Sims.  Gerald  L.  et  al..  37036 
Applications,  hearings,  determinations,  etc.: 

Columbia  Gas  Transmission  Corp..  37037 

Columbia  Gulf  Transmission  Co..  37038 

Hall-Houston  Oil  Co..  37038 

Hillin  Production  Co..  37038 

Kentucky  West  Virginia  Gas  Co..  37039 

Lodi  Processing  Corp.  et  al..  37039 

Northern  Natural  Gas  Co..  37039 

Phoenix  Chemical  Co..  37041 

Texas  Eastern  Transmission  Corp..  37037.  37042 
(2  documents) 

United  Gas  Pipe  Line  Co.,  37043 
(2  documents) 

Federal  Maritime  Commission 

NOTICES 

Agreements  tiled,  etc.  37U52 
Agreements  filed,  etc.;  correction.  37052 

Federal  Reserve  System 

NOTICES 

Agency  infurmalion  coUeciion  activities  under  OMB  review, 
37052 
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■Meetings;  Sunshine  Act.  37079 
App/ications.  hearings,  determinations,  etc.: 

F.N.B.  Corp.  et  al..  37053 

Pencore  Financial  Services  Corp.,  37053 


Federal  Trade  Commission 

NOTICES 

Premerger  notification  waiting  periods:  early  terminations. 
37054 


Interior  Department 

See  Fish  and  Wildlife  Service;  !-and  ManagemnnI  Bureau; 
National  Park  Ser\'ice;  Reclamation  Bureau 

Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 
Nonaccrual-expenence  method  of  accounting.  37002 


Fine  Arts  Commission 

See  Commission  nf  Fine  Arts  I 

Fish  and  Wildlife  Service 

PROPOSED  RULES  | 

Fndiingered  and  threatened  species: 
Osierhout  milk-vetch  and  Penland  beardtongue,  37009 

NOTICES 

Comprehensive  conservation  plan/environmental 
statements:  availability,  etc.: 

Arctic  Ndlionai  Wildlife  "Refuge.  AK,  37061 

Food  and  Drug  Administration 

PROPOSED  RULES 

Mfdical  devices; 
Menstrual  tampons;  proposed  absorbency  ranges:  user 
labeling.  37250 
NOTICES 

Meetings: 
Recombinant  human  cytokines  potency  standards: 

workshop.  37059 

Food  Safety  and  Inspection  Service 

NOTICES 

Meetings: 

Meat  and  Poultry  Inspection  National  Advisory 

Committee,  37011 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Texas 
Harvey  Industries.  Inc..  television  manufacturing  plant. 

37012 
Forest  Service 

NOTICES 

Land  and  resource  management  planning:  forest  planning 
revisions  and  amendments  clarification.  37011 

General  Services  Administration 

PROPOSED  RULES 

Federal  property  management; 
Transportation  and  motor  vehicles — 

Electronic  data  interchange  use  to  document  and  pay 
transportation  bills.  37008 

Health  and  Human  Services  Department 

Si^e  a'so  .-Xgency  fur  Toxic  Substances  and  Disease 
Registry:  Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration;  Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
37057 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activilifs  ur-der  OMB  review. 
37059 


International  Trade  Administration 

NOTICES 

■Antidumping: 

Fishnelting  of  mdn-made  fibers  from  japan.  37013 

Iron-metal  castings  from  India.  37014 

Malleable  iron  pipe  fittings  from — 
Thailand,  37014 

Spun  acrylic  yarn  from  japan.  37015 
.'Applications,  hearings,  determinations,  etc.: 

University  of  Illinois  at  Chicago,  37016 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Generalized  System  of  Preferences — 
Eligible  articles  list.  etc..  37062 
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This    secton   of    the    TEDERAL    REGISTER 
contains  regu'atCY  documents  having 
general    app»»cab*tv   and    (epal   effect,    most 
o^    which    are   keyed   to   and   codihed   tn 
the   Code    o*    Federal   Regutatiorts,    whtch    ts 
published    urxte*    &0   titles   pursuant   to   44 
use     1510 
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by    The   Supenntendent   of    Documents 
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DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  1 

Procedures  Retattng  to  Awards  Ur>der 
the  Equal  Access  to  Justice  Act 

agency:  Office  of  the  Secretary'.  USDA. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
regulations  of  the  United  States 
Depdrtment  uf  Agriculture  (Department) 
tn.!!  implement  the  Equal  Access  To 
J.istire  Act  (Act)  (Pub.  L  No.  96-481.  as 
amended  by  Pub.  L  No.  99-&IJ.  and  Pub. 
L.  No,  99-509}.  The  Act  provides  for  the 
award  of  attorney  fees  and  other 
expenses  to  parties  who  prevail  over  the 
Federal  government  in  certain 
administrative  and  court  proceedings. 
These  revised  regulations,  which  reflect 
the  changes  m  the  law  made  by  Pub.  L 
\a  99-80,  and  Pub.  L  No.  99-509, 
fstdblish  procedures  for  the  submission 
^nd  consideration  of  applications  for 
such  awards 

EFFECTIVE  DATE:  October  24,  1988. 
FOR  FURTHER  INFOfUUTKM  CONTACT; 

Rrtbert  L.  Siegler,  Deputy  Assistant 
General  Coun.sel.  Research  and 
Operations  Division.  Office  of  the 
General  Counsel.  USDA  (202)  447-6035, 
5UPPLCMEHTARY  INFORMATION:  On  May 
j  1988  (53  FR  15685),  the  USDA 
proposed  to  amend  its  Equal  Access  to 
[listtce  Act  regulations  to  conform  them, 
with  few  exceptions,  to  the  revised 
model  rules  issued  by  the 
Administrative  Conference  of  the  United 
States,  No  comments  were  received 
during  the  comment  penod  that 
terminated  on  June  2. 1988.  This  rule  has 
bfen  reviewed  under  Secretary  s 
Memorandum  1512-1  and  Executive 
Order  No.  12291  and  has  been 
determined  not  to  be  a  "major  rule" 


since  It  will  not  have  an  annual  effect  on 
the  economy  of  SlOO  million  or  more. 
In  addition,  it  has  been  determined 
•h.it  this  rule  will  not  have  a  significant 
tniinomic  impact  on  a  substantial 
number  of  small  entities 

List  of  Subjects  in  7  CFR  Part  1 

Administrative  practice  and 
procedures. 

Accordingly,  7  CFR.  Subtitle  A.  Pari  1, 
Subpart  ]  is  revised  to  read  as  follows: 

PART  1— (AMENDED] 


Subpan  J — Procedures  Relating  to  Awards 
Under  the  Equal  Access  to  Justice  Act  in 
Proceedings  Before  the  Department 

Gei>era]  ProMsions 


DefiniUons. 

Purpose  of  these  rules. 
When  ihe  Act  appbes. 
Proceedings  covered. 
Eligibility  of  applicants. 
Standards  for  awards. 
Allowable  fees  and  expenses. 
Rulemakms  on  maximum  rales  for 
ttomey  fees. 
Awards  agamst  other  agencies. 
Delegdlions  uf  authon!> 


Sec, 
1.180 

1.181 
1.182 
1.183 
1.184 
1.185 
1.186 
.  1.187 
a 
1186 
1.1B9 

InfOTmation  Required  Frtmi  .applicants 

1190    Contents  of  appii(.a.ion. 

1.191     Net  worth  exhibit, 

1  192    Documentation  of  fees  and  expenses. 

1.193  Time  fur  UiiuR  applu^dtion 

Procedures  for  Coosidermg  AppLicaikias 

1.194  Fihng  and  service  of  documents. 

1.195  Answer  to  application 

1196  Replv 

1 197  Comments  by  other  parUes. 
1,198  Settlement 

1  199  Further  proceedings. 

l.'^X)  Decision 

1,201  Department  review. 

1  202  ludicial  review 

1 .203  Payment  of  award. 

Subpart  J — Procedures  Relating  to 
Awards  Under  the  Equal  Access  to 
Justice  Act  In  Proceedings  Before  the 
Department 

Authority:  5  USC  504(c)tl). 
General  provisions 

§1180    Definitions. 

la!  The  definitions  contained  in 
Subpart  H — Rules  of  Pra«:,liot;  Governing 
Formal  Adjudicatory  Proceedings 


!  i  1.132  of  this  part)  are  incorporated 
into  and  m.ade  applicable  to  this 
subpart. 

(b)  "Adjudicative  Officer"  means  an 
administrative  law  judge,  administrative 
ludge,  or  other  person  assigned  lo 
conduct  a  proceeding  covered  by  the 
Act. 

(c)  "Agency"  means  an  organizational 
unit  of  the  Department  whose  bead 
reports  to  an  official  m  the  Office  of  the 
Secretary 

(d)  Agency  counsel  '  means  the 
attorney  from  the  Office  of  the  General 
Counsel  representing  the  agency  of  the 
Department  administenng  the  statute 
involved  in  the  proceeding. 

!ei  "Days"  means  calendar  days. 
(fl    Department"  means  the  United 
Slates  Department  of  Agriculture. 

§  1.181     Purpose  of  these  rules. 

The  Equal  Access  to  Justice  Act.  5 
U.S.C,  504  [called  "the  Act"  in  this 
subpan).  provides  for  the  award  of 
attorney  fees  and  other  expenses  to 
eligible  individuals  and  entities  who  art? 
parties  to  certain  administrative 
proceedings  |cailed  "adversary 
adjudications")  before  the  Department, 
An  eligible  parly  may  receive  an  award 
when  It  prevails  over  the  Department 
unless  the  position  of  the  Department 
was  substantially  justified  or  special 
circumstances  make  an  award  unjust. 
The  rules  m  this  subpart  describe  the 
parties  eligible  for  awards  and  the 
proceedings  that  are  covered.  They  also 
explain  how  to  apply  for  awards,  and 
the  procedures  and  standards  that  this 
Department  will  use  to  make  awards, 

§  1 . 1 62    When  the  Act  applies. 

The  Act  applies  to  anv  adversary 
adjudication  pending  or  commenced 
before  this  Department  on  or  after 
August  5,  1985.  except  wnth  respect  to  a 
proceeding  covered  under 
5  1.183ia!llUi:i)  of  this  pari,  which  shall 
be  effective  on  or  after  October  21.  1986. 
If  also  applies  to  any  adversary 
adjudication  commenced  on  or  after 
October  1.  1984.  and  disposed  of  fmally 
before  August  5.  1983.  provided  that  an 
application  for  fees  and  expenses,  as 
described  in  subpart  B  of  these  rules, 
has  been  filed  with  the  agency  withm  30 
days  after  August  5.  1985.  and  !o  any 
adversar>  adiudication  pending  on  or 
commenced  on  or  after  October  1, 1981. 
in  which  an  application  for  fees  and 
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other  expenses  was  timely  filed  and  was 
dismissed  for  Idck  of  junsdiction. 

S  1.183    Proceeding*  covered. 

!a|(l)  Thti-se  njles  apply  to  adversary 
ad)udicdtiuns.  These  are: 

(i)  AdiudicaUons  required  by  statute 
to  be  conducied  by  this  Department 
under  5  US.C.  554  in  which  the  position 
of  this  Department  or  any  other  agency 
of  the  Lini'pd  States,  or  any  component 
of  an  agency,  is  presented  by  an 
attorney  or  other  representative  who 
enters  an  appearance  and  participates 
m  the  proceeding. 

(li)  Appeals  of  decisions  of 
contracting  officers  made  pursuant  to 
section  8  of  the  Contract  Disputes  Act  of 
197B  {41  use.  605)  before  the 
Agncuiture  Board  of  Contract  Appeals 
as  provided  m  section  8  of  that  Act  (41 
U.S-C.  607).  and 

(III)  Any  hearing  conducted  under 
chapter  36  of  title  31.  United  States 
Code, 

|2)  Any  proceeding  in  which  this 
Department  may  prescnbe  a  lawful 
present  or  future  rate  is  not  covered  by 
the  Act,  Proceedings  to  grant  or  renew 
licenses  also  are  excluded,  but 
proceedings  to  modify,  suspend,  or 
revoke  licenses  are  covered  if  they  are 
otherwise  "adversary  adjudications." 
The  proceedings  covered  are  adversary 
adjudicalions  under  the  statutory 
provisions  listed  below. 

Agricultural  Marketing  Agreement  Act  of 

1937  C  U  SC  608c|151(A!! 
Animdl  Qudrantme  Act  (21  US.C.  104) 
Animal  Welfare  Act  I?  USC.  2149) 
Archaeological  Resources  Protection  Act  (16 

use  470fri 
Beef  Research  and  Information  Act  (7  USC 

2912) 
Capper-Volsread  Act  {7  U  SC  292) 
Cotton  Resedfcti  and  Promotion  Act  (7  USC. 

2111] 
Egg  Products  inspection  Act  |21  U  SC-  1047) 
F-sg  Research  and  Consumer  Information  Act 

r  use  2^13,  2^14(b)l 
Endangered  Species  Aci  (16  USC  1540(3)) 
Federal  Ldnd  Policy  and  Management  Act  [43 

use  176hl 
Federal  Meat  Inspection  Af.t  (21  USC  604. 

606,  6071P1,  606.  6711 
Federal  Seed  Act  (7  U  S.C  1599) 
Horse  ProtecCon  Act  115  US.C  1823(c).  1625) 
Packers  and  Stockyards  Act  |7  U.S.C  193. 

204.  213,  218d.  221) 
Penshable  Agricultural  Commodities  Act  (7 

use.  499c(Ci.  499d(d|.  499fTc|,  499hfB). 

499h(b]  499h(cl.  499i.  499m(a|| 
Planl  Quaranune  Act  r  USC  163) 
Potafo  Research  and  Promotion  Act  (7  US  C 

28201 
Poultry  Products  Inspection  Act  |21  US.C. 

455.  456.  4'i7|d).  467) 
Swine  Health  Protection  Act  (7  U.S.C 

3a04(b|.  3605(311 
U  S  Cotton  Standards  Ad  (7  U  S.C  51b.  53) 
U  S.  Grain  Standards  Act  |7  U.S.C.  79U)(3J, 

ft5.  86] 


U.S.  Warehouse  Act  (7  U  SC.  246.  253] 
Virua-Serum-Toxin  Act  (21  U  S.C  156) 
Wheat  and  Wheal  Food*  Research  and 
Nutnlion  Education  Act  (7  U.S.C  3409) 

fbt  T^ie  failure  of  this  Department  to 
identify  a  type  of  proceeding  as  an 
adversary  adjudication  shall  not 
preclude  the  Tthns  of  an  application  by  a 
party  who  believes  the  proceeding  is 
covered  by  the  Act;  whether  the 
proceeding  is  covered  will  then  be  an 
issue  for  resolution  in  proceedings  on 
the  application. 

(c)  If  a  proceeding  includes  both 
matters  covered  by  the  Act  and  matters 
Bpecincally  excluded  from  coverage,  any 
award  made  will  include  only  fees  and 
expenses  related  to  covered  issues. 

§  1 . 1 S4    Etigtbllity  of  applicants. 

(a)  To  be  eligible  for  an  award  of 
attorney  fees  and  other  expenses  under 
the  Act.  the  applicant  must  be  a 
prevailing  party  to  the  adversary 
adjudication  for  which  it  seeks  an 
award.  The  term  "party"  is  defined  in  5 
U  S.C  551(3)  The  applicant  must  show 
that  it  meets  all  conditions  of  eligibtity 
set  out  in  §S  1.181  through  1.186 and  in 
5§  1 190  through  1.193  of  this  subpart. 

(b)  The  types  of  eligible  applicants  are 
as  follows. 

11]  an  individual  with  a  net  worth  of 
not  more  than  S2  million: 

(3)  the  sole  owner  of  an 
unincorporated  business  who  has  a  net 
worth  of  not  more  than  $7  million, 
including  both  personal  and  business 
mterests.  and  not  more  than  500 
employees; 

(3)  a  charitable  or  other  tax-exempt 
organization  desci^bed  in  section 
501(c)(3)  of  the  Internal  Revenue  Code 
(26  U.S.C.  5m(cl(3|)  with  not  more  than 
500  employees: 

|4)  a  cooperative  association  as 
defined  in  section  15(a)  of  the 
Agricultural  Marketing  Act  (12  U.S.C 
1141i(a))  with  not  more  than  500 
employees,  and 

15)  any  other  partnership,  corporation, 
association,  unit  of  local  government,  or 
organization  with  a  net  worth  of  not 
more  than  $7  million  and  no!  more  than 
500  employees 

(c)  For  the  purpose  of  eligibility,  the 
net  worth  and  number  of  employees  of 
an  applicant  shall  be  determined  as  of 
the  date  the  proceeding  was  initiated: 
Provided,  that  for  purposes  of  eligibility 
in  proceedings  covered  by 

S  1 183|a)(1)(iil  of  Ihia  part,  the  net 
worth  and  number  of  employees  of  an 
applicant  shall  be  determined  as  of  the 
date  the  applicant  filed  its  appeal  under 
41  use.  606, 

(d)  An  applicant  who  owns  an 
unincorporated  business  will  be 
considered  as  an  "individual"  rather 


than  a  "sole  owner  of  an  unincorporated 
business"  if  the  issues  on  which  the 
applicant  prevails  are  related  primarily 
to  personal  inlei^sls  rather  than  lo 
business  interests. 

(e)  The  employees  of  an  applicant 
include  all  persons  who  regularly 
perform  services  for  renumeration  for 
the  applicant,  under  the  applicant's 
direction  and  control.  Part-time 
employees  shall  be  included  on  a 
proportional  basis. 

(f)  The  net  worth  and  number  of 
employees  of  the  applicant  and  all  of  its 
affiliale-s  shall  be  aggregated  to 
determine  eligibility.  Any  individual, 
corporation,  or  other  entity  that  directly 
or  indirectly  controls  or  owns  a  majority 
of  the  voting  shares  or  other  interest  of 
the  applicant,  or  any  corporation  or 
other  entity  of  which  the  applicant 
directly  or  indirectly  owns  or  controls  a 
majority  of  the  voting  shares  or  other 
interest,  will  be  considered  an  affiliate 
for  purposes  of  this  subpart,  unless  the 
adjudicative  officer  determines  such 
treatment  would  be  unjust  and  contrary 
to  the  purposes  of  the  Act  in  light  of  the 
actual  relationship  between  the 
affiliated  entities.  In  addition,  the 
adjudicative  officer  may  determine  that 
financial  relationships  of  the  applicant 
other  than  those  described  in  this 
paragraph  constitute  special 
circumstances  that  would  make  an 
award  unjust. 

(g)  An  applicant  that  participates  in  a 
proceeding  primarily  on  behalf  of  one  or 
more  other  persons  or  entities  that 
would  be  ineligible  is  not  itself  eligible 
for  an  award. 

S  1.185    Standards  for  awards. 

(a)  A  prevailing  applicant  may  receive 
an  award  for  fees  and  expenses  incurred 
in  connection  with  a  proceeding,  or  in  a 
significant  and  discrete  substantive 
portion  of  the  proceeding,  unless  the 
position  of  the  Department  was 
substantially  justified.  The  position  of 
the  Department  includes,  in  addition  to 
the  position  taken  by  the  Department  in 
the  adversary  adjudication,  the  action  or 
failure  to  act  by  the  Department  upon 
which  the  adversary  adjudication  is 
based.  The  burden  of  proof  that  an 
award  should  not  be  made  to  an  eligible 
prevailing  applicant  because  the 
position  of  the  Department  was 
substantially  justified  is  on  the  agency 
counsel. 

(b)  An  award  will  be  reduced  or 
denied  if  the  applicant  has  unduiy  or 
unreasonably  protracted  the  proceeding 
or  if  special  circumstances  make  the 
award  sought  unjust. 
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$  1.1M    Allowable  fees  and  expenses. 

(a)  Awards  will  be  based  on  rates 
customarily  charged  by  persons  engaged 
in  the  business  of  acting  as  attorneys. 
agents,  and  expert  witnesses,  even  if  the 
services  were  made  available  without 
charge  or  at  reduced  rate  to  the 
applicant. 

(b)  No  award  for  the  feeof  ao 
attorney  or  agent  under  these  rules  may 
exceed  S75.00  per  hour.  No  award  lo 
compensate  an  expert  witness  may 
exceed  the  highest  rale  at  which  the 
Department  pays  expert  witnesses, 
which  IS  set  out  at  S  1 150  of  this  pari. 
However,  an  award  also  may  include 
the  reasonable  expenses  of  the  attorney, 
agent,  or  witness  as  a  separate  ilem.  if 
the  attorney,  agent,  or  witness  ordinarily 
charges  clients  separately  for  such 
expenses. 

(c)  In  determining  the  reasonableness 
of  the  fee  sought  for  an  attorney,  agent, 
or  expert  witness,  the  adjudicative 
officer  shall  consider  the  following: 

(1)  If  the  attorney,  agent  or  witness  is 
in  pnvate  practice,  his  or  her  customary 
fee  for  similar  services,  or  if  an 
employee  of  the  apphcant.  the  fully 
allocated  cost  of  the  services; 

(2)  The  prevailing  rate  for  similar 
services  in  the  community  m  which  the 
attorney,  agent,  or  witness  ordinarily 
performs  services; 

(3)  The  time  actually  spent  in  the 
representation  of  the  applicant; 

(4)  The  time  reasonably  spent  in  light 
of  the  difficulty  or  complexity  of  the 
issues  in  the  proceeding;  end 

|5I  Such  other  factors  as  may  bear  on 
the  value  of  the  services  provided. 

Id)  The  reasonable  coat  of  any  study, 
analysis,  engineenng  report,  test,  project 
or  similar  matter  prepared  on  behalf  of  a 
party  may  be  awarded.  lo  the  extent 
that  the  charge  for  the  service  does  not 
exceed  the  prevailing  rate  for  similar 
services,  and  the  study  or  other  matter 
was  necessary  for  preparation  of  the 
applicant's  case. 

S  1.187    Rulemaking  on  maxtrmim  nf*  for 
attorney  fees. 
(a)  If  warranted  by  an  increase  in  the 

cost  of  hving  or  by  special 
circumstances  (such  as  limited 
availability  of  attorneys  qualified  to 
handle  certain  types  of  proceedings), 
this  Department  may  adopt  regulations 
providing  that  attorney  fees  may  be 
awarded  at  a  rate  higher  than  S75  per 
hour  m  some  or  all  of  the  types  of 
proceedings  covered  by  this  part.  The 
Department  will  conduct  any 
rulemaking  proceedings  for  this  purpose 
under  the  informal  rulemaking 
procedures  of  the  Administrative 
Procedure  Act 


(bl  Any  person  may  file  with  this 
Department  a  petition  for  rulemaking  to 
increase  the  maximum  rate  for  attorney 
fees  in  accordance  with  S  1.2B  of  this 
part.  The  petition  should  identify  the 
rate  the  petitioner  believes  the 
Department  should  establish  and  the 
types  of  proceedings  in  which  the  rate 
should  be  used.  It  also  should  explain 
fully  the  reasons  why  the  higher  rale  is 
warranted.  The  Department  will 
respond  to  the  petition  within  60  days 
after  it  is  filed,  by  initiating  a 
rulemaking  proceeding,  denying  the 
petition,  or  taking  other  appropriate 
action. 

$  1.188    Awards  against  ott>er  agencies. 

If  an  applicant  is  entitled  to  an  award 
because  it  prevails  over  another  agency 
of  the  United  States  that  participates  in 
a  proceeding  before  the  Department  and 
takes  a  position  that  is  not  substantially 
justified,  the  award  or  an  appropriate 
portion  of  the  award  shall  be  made 
against  that  agency. 

§1.189    Delegabons  of  auttiortty. 

The  Secretan,'  of  Agriculture  delegates 
to  the  ludicial  Officer  authority  to  lake 
final  action  on  mailers  pertaining  to  the 
Act  m  proceedings  covered  by  these 
rules.  The  Secretary  by  order  may 
delegate  authority  to  take  final  action  on 
matters  pertaining  to  the  Act  in 
particular  cases  to  other  subordinate 
officials  or  bodies.  With  respect  to 
proceedings  covered  under 
§l,183(a)[l|fii)  of  this  part,  the  Board  of 
Contract  Appeals  is  authorized  by 
statute  [41  U.S.C  607}  to  lake  final 
action. 

Informabon  Required  From  Applicants 

§  1 . 1 90    Contents  of  application. 

(a)  An  application  for  an  award  of 
fees  and  expenses  under  the  Act  shall 
identify  the  applicant  and  the 
proceeding  for  which  an  award  is 
sought.  The  application  shall  show  that 
the  apphcant  has  prevailed  and  identify 
the  position  of  this  Department  that  the 
applicant  alleges  was  not  substantially 
justified  and  shall  briefly  state  the  basis 
for  such  allegation.  Unless  the  applicant 
is  an  individual,  the  application  also 
shall  state  the  number  of  employees  of 
the  applicant  and  describe  briefly  the 
t^'pe  and  purpose  of  its  organization  or 
busmess. 

(b)  The  apphcation  also  shall  include 
a  statement  that  the  applicant's  net 
worth  does  not  exceed  $2  million  lif  an 
individual]  or  S7  million  (for  all  other 
applicants,  including  their  a^iUates). 
However,  an  applicant  may  omit  this 
statement  if: 

(1)  It  attaches  a  copy  of  a  ruling  by  the 
Internal  Revenue  Service  that  it 


qualifies  as  an  organizatiion  described 
in  section  501(c)(3)  of  the  Internal 
Revenue  Code  (26  U.S-C  501lc)|3))  or.  m 
the  case  of  a  tax-exempt  organization 
not  required  to  obtain  a  ruling  from  the 
internal  Revenue  Service  on  its  exempt 
status,  a  statement  that  describes  the 
basis  for  the  apphcant  s  belief  that  it 
qualifies  under  such  section;  or 

\2]  It  states  that  it  is  a  cooperative 
association  as  defined  in  section  15(a)  of 
the  Agricultural  Marketing  Act  (12 
U.S.C.  n4j(a)]. 

(c)  The  application  shall  state  the 
amount  of  fees  and  expenses  for  which 
an  award  is  sought 

(d)  The  application  also  may  include 
any  other  matters  that  the  applicant 
wishes  this  Department  to  consider  in 
determining  whether,  and  m  what 
amount,  an  award  should  be  made. 

(e)  The  apphcation  shall  be  signed  by 
the  applicant  or  an  authorized  officer  or 
attorney  of  the  applicant.  It  also  shall 
contain  or  be  accompanied  by  a  written 
verification  under  oath  or  affirmation 
under  penally  of  perjury  that  the 
mformation  provided  in  the  application 
and  all  accompanying  material  is  true 
and  complete  to  the  best  of  the  signer's 
information  and  belief 

§1.191     Net  worth  exhibn. 

lal  An  apphcant.  except  a  qualified 
tax-exempt  organization  or  cooperative 
association,  must  provide  with  its 
application  a  detailed  e.vhibil  showing 
the  net  worth  of  the  applicant  and  any 
affihates  las  defined  in  5  1184  of  this 
part)  when  the  proceeding  was  initiated. 
The  exhibit  may  be  in  any  form 
convenient  to  the  applicant  that 
provides  full  disclosure  of  the 
applicant's  and  its  affiliates"  assets  and 
liabilities  and  is  sufficient  to  determine 
whether  the  applicant  qualifies  under 
the  standards  m  this  subpart.  The 
adjudicative  officer  may  require  an 
applicant  to  file  additional  information 
to  determine  its  eligibility  for  an  award. 

fb)  Ordinarily,  the  net  worth  exhibit 
will  be  included  in  the  public  record  of 
the  proceeding.  However,  an  applicant 
thai  objects  to  public  disclosure  of 
information  m  any  portion  of  the  exhibit 
and  believes  there  are  legal  grounds  for 
withholding  it  from  disclosure  may 
submit  that  portion  of  the  exhibit 
directly  lo  the  adjudicative  officer  in  a 
sealed  envelope  labeled  "Ccmndentia! 
Financial  Information.  "  accompanied  h\ 
a  motion  to  withhold  the  information 
from  public  disclosure.  The  motion  shall 
describe  the  information  sought  to  be 
withheld  and  explain,  m  detail,  why  it 
falls  within  one  or  more  of  the  specific 
exemptions  from  mandatory  disclosure 
under  the  Freedom  of  information  Act,  5 
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U  S.C.  552(b]  (1)  through  (9}.  The 
matendl  in  question  shall  be  served  on 
counsel  representing  the  agency  against 
which  the  apphcant  seeks  an  award,  but 
need  not  be  sereved  on  any  other  party 
lo  the  proceeding.  If  the  adjudicative 
officer  finds  ihat  the  information  should 
not  be  withheld  from  disclosure,  it  shall 
be  placed  in  the  public  record  of  the 
proceeding.  Otherwise,  any  request  to 
inspect  or  copy  the  exhibit  shall  be 
disposed  of  in  accordance  with  the 
established  procedures  of  this 
Department  under  the  Freedom  of 
Information  Act  (§S  1.1  through  1.23  of 
this  part), 

§  1. 192    Documentation  of  fees  and 
expenses. 

fa]  The  application  shall  be 
accompanied  by  full  documentation  of 
the  fees  and  expenses,  including  the  cost 
of  any  study,  analysis,  engineering 
report,  test,  project,  or  similar  matter,  for 
which  an  award  is  sought. 

[bl  The  documentation  shall  include 
an  affidavit  from  any  attorney,  agent,  or 
expert  witness  representing  or 
appearing  in  behalf  of  the  party,  stating 
the  actual  time  expended  and  the  rate  at 
which  fees  and  other  expenses  were 
computed  and  describing  the  specific 
services  performed. 

(1)  The  affidavit  shall  state  the 
services  performed.  In  order  to  establish 
the  hourly  rate,  the  affidavit  shall  stale 
the  hourly  rate  which  is  billed  and  paid 
by  the  majority  of  clients  during  the 
relevant  time  penods. 

(2)  If  no  hourly  rate  is  paid  by  the 
majority  of  clients  because,  for  instance, 
the  attorney  or  agent  represents  most 
clients  on  a  contingency  basis,  the 
attorney  or  agent  shall  provide 
information  about  two  attorneys  or 
agents  with  similar  experience,  who 
perform  similar  work,  slating  their 
hourly  rate- 

[c)  The  documentation  also  shall 
include  a  description  of  any  expenses 
for  which  reimbursement  is  sought  and  a 
statement  of  the  amounts  paid  and 
payable  by  the  applicant  or  by  any  other 
person  or  entity  for  the  services 
provided 

(d|  The  adiudicative  officer  may 
require  the  applicant  to  provide 
vouchers,  receipts,  or  other 
substantiation  for  any  fees  or  expenses 
claimed,  pursuant  to  S  1 199  of  this  part. 

p.  193    Time  for  filing  application. 

(d)  An  application  may  be  filed 
whenever  the  applicant  hag  prevailed  in 
the  proceediiig  or  in  a  sij^nificant  and 
discrete  substantive  portion  of  the 
proceeding,  but  in  no  case  later  than  30 
days  after  final  disposition  of  the 
proceeding  by  the  Department. 


(b)  For  the  purposes  of  this  rule,  final 
disposition  means  the  date  on  which  a 
decision  or  order  disposing  of  the  merits 
of  the  proceeding  or  any  other  complete 
resolution  of  the  proceeding,  such  as  a 
settlement  or  voluntary  dismissal, 
become  final  and  unappealable,  both 
within  the  Department  and  to  the  courts. 

(c)  If  review  or  reconsideration  is 
sought  or  taken  of  a  decision  as  lo 
which  an  applicant  believes  it  has 
prevailed,  proceedings  for  the  award  of 
fees  shall  be  stayed  pending  final 
disposition  of  the  underlying 
controversy  When  the  United  Slates 
appeals  the  underlying  merits  of  an 
adversary  adjudication  to  a  court,  no 
decision  on  an  appticatmn  for  fees  and 
other  expenses  in  connection  with  that 
adversary  adjudication  shall  be  made 
until  a  final  and  unreviewable  decision 
IS  rendered  by  the  court  on  the  appeal  or 
until  the  underlying  ments  of  the  case 
have  been  finally  determined  pursuant 
to  the  appeal. 

Procedures  For  Considering  Applications 

§  1.194    Filing  and  service  of  documents. 

Any  application  fur  an  award  or  other 
pleading  or  document  related  to  an 
application  shall  be  filed  and  served  on 
ail  parties  to  the  proceeding  in  the  same 
manner  as  other  pleadings  in  the 
proceeding  except  as  provided  m  §  1.191 
of  this  part  for  confidential  financial 
information.  The  provisions  relating  to 
filing,  ser\'ice.  extensions  of  time,  and 
computation  of  lime  contained  in  J  1147 
of  this  part  are  incorporated  into  and 
made  applicable  to  this  subpart,  except 
thai  the  statutory  30  day  time  limit  on 
filing  the  application  as  set  out  in  S  1.193 
of  this  part  may  not  be  extended. 

§  1.195    Answer  to  appDcaUon. 

(a)  Within  30  days  after  service  of  an 
application,  agency  counsel  may  file  an 
answer.  If  agency  counsel  fails  to  timely 
answer  or  settle  the  application,  the 
adjudicative  officer,  upon  a  satisfactory 
showing  of  entitlement  by  the  applicant, 
may  make  an  award  for  the  applicant's 
allowable  fees  and  expenses 

(b)  If  agency  counsel  and  the 
applicant  believe  that  the  issues  m  the 
fee  application  can  be  settled,  they  may 
jointly  file  a  statement  of  intent  to 
negotiate  a  selllemenl.  The  filing  of  this 
statement  shall  extend  the  time  for  filing 
an  answer  for  an  additional  30  days, 
and  further  extensions  may  be  granted 
by  the  adjudicative  officer  upon  request 
by  agency  counsel  and  the  applicant. 

(c)  The  answer  shall  explain  in  detail 
any  objections  to  the  award  requested 
and  identify  the  facts  relied  on  m 
support  of  agency  counsel's  position.  If 
the  answer  is  based  on  any  alleged  facts 


not  already  in  the  record  of  the 
proceeding,  agency  counsel  shall  include 
with  the  answer  either  supporting 
affidavits  or  a  request  for  further 
proceedings  under  $  1.199  of  this  part. 

31.196    Reply. 

Within  15  days  after  service  of  an 
answer,  the  applicant  may  file  a  reply.  If 
the  reply  Is  based  on  any  alleged  facts 
not  already  in  the  record  of  the 
proceeding,  the  applicant  shall  include 
with  the  reply  either  supporting 
affidavnls  or  a  request  for  further 
proceedings  under  S  1  199  of  this  part. 

§  1.197    Comments  by  ottwr  parties. 

Any  party  to  a  pro(.f  edmg  other  than 
the  applicant  and  agency  counsel  may 
file  comments  on  an  application  within 
30  days  after  it  is  3er\ed  or  on  an 
answer  within  15  days  after  it  is  served. 
A  commenting  party  may  not  participate 
further  in  proceedings  on  the 
application,  unless  the  adjudicative 
officer  determines  that  the  public 
interest  requires  such  participation  in 
order  to  permit  full  exploration  of 
matters  raised  in  the  comments. 

$1,196    Settlement 

The  applicant  and  agency  counsel 
may  agree  on  a  proposed  settlement  of 
the  award  before  final  action  on  the 
application,  either  in  connection  with  a 
settlement  of  the  underlying  proceeding, 
or  after  the  underlying  proceeding  has 
been  concluded.  If  a  prevailing  party 
and  agency  counsel  agree  on  a  proposed 
settlement  of  an  award  before  an 
application  has  been  filed,  the 
application  shall  be  filed  with  the 
proposed  settlement. 

S  1  ■  1 99    Further  proceedings. 

(a)  Ordinarily,  the  determination  of  an 
award  will  be  made  on  the  basis  of  the 
written  record.  However,  on  request  of 
either  the  applicant  or  agency  counsel, 
or  on  his  or  her  own  initiative,  the 
adjudicative  officer  may  order  further 
proceedings,  such  as  an  Informal 
conference,  oral  argument,  addihonal 
written  submissions  or,  as  to  Issues 
other  than  substantial  justification  (such 
as  the  applicanl's  eligibility  or 
substantiation  of  fees  and  expenses), 
pertinent  discovery  or  an  evidentiary 
hearing.  Such  further  proceedings  shall 
be  held  only  when  necessary  for  full  and 
fair  resolution  of  the  issues  arising  from 
the  application,  and  shall  be  conducted 
as  promptly  as  possible.  Whether  the 
position  of  the  Department  was 
substantially  justified  shall  be 
determined  on  the  basis  of  the 
administrative  record,  as  a  whole,  which 
is  made  in  the  adversary  adjudication 
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for  which  fees  and  other  expenses  are 

sought. 

(b)  A  request  that  the  adjudicative 
officer  order  further  proceedings  under 
this  section  shall  identify  specifically 
tlie  information  sought  or  the  disputed 
issues,  and  shall  explain  specifically 
why  the  additional  proceedings  are 
necessary  to  resolve  the  issues. 

(cj  In  the  event  that  an  evidentiary 
hearing  is  held,  it  shall  be  conducted 
pursuant  to  S§  1.130  through  1.151  of  this 
part,  except  that  any  hearing  m  a 
proceeding  covered  by  5  "^  183(al|l)(ii]  of 
this  pari  shall  be  conducud  pursuant  lo 
Rules  17  through  25  of  the  Board  of 
Contract  Appeals  contatned  in  §  24.21  of 
this  title. 

§  1.200    Decision. 

The  adjudicative  officer  or  Board  of 
Contract  Appeals  shall  issue  an  initial 
decision  on  the  application  as 
expeditiously  as  possible  after 
completion  of  proceedings  on  the 
application.  Whenever  possible,  the 
decision  shall  be  made  by  the  same 
administrative  )udge  or  panel  that 
decided  the  contract  appeal  for  which 
fees  are  sought-  The  decision  shall 
include  written  findings  and  conclusions 
on  the  applicant's  eligibility  and  status 
as  a  prevailing  party,  and  an 
explanation  of  the  reasons  for  any 
difference  between  the  amount 
requested  and  the  amount  awarded. 
This  decision  also  shall  include,  if  at 
issue,  findings  on  whether  the  posilinn 
of  the  Department  was  substantially 
justified,  whether  the  applicant  unduly 
protracted  the  procef  dings,  or  whelhtT 
special  circumstances  make  an  award 
unjust.  If  the  applicant  has  sought  an 
award  agamsl  more  than  one  agency, 
the  decision  shall  allocate  responsibility 
for  payment  of  any  award  made  among 
the  agencies,  and  shall  explain  the 
reasons  for  the  allocation  made. 

§  1.201    Department  review. 

(a)  Except  with  respect  to  a 
proceeding  covered  by  §  1.183laHl)(ii)  of 
this  part,  either  the  applicant  or  agency 
counsel  may  seek  review  of  the  initial 
decision  on  the  fee  application,  in 
accordance  with  the  provisions  of 

55  1.145(al  and  M46|a)  of  this  part.  If 
neither  the  applicant  nor  agency  counsel 
seeks  review,  the  initial  decision  on  the 
fee  application  shall  become  a  final 
decision  of  the  Department  35  days  after 
it  is  served  upon  the  applicant.  If  review 
is  taken,  it  will  be  in  accord  with  ihe 
provisions  of  fiS  1.145(b)  through  (i)  and 
I.146lb)  of  this  part, 

(b)  With  respect  to  a  proceeding 
covered  by  S  l.lB3(flUl)(ii)  of  this  part, 
either  party  may  seek  reconsideration  of 


the  decision  on  the  fee  application  in 
accordance  with  Rule  29  of  the  Board  of 
Contract  Appeals  contained  in  §  24.21  of 
this  title.  In  addition,  either  party  may 
appeal  a  decision  of  the  Board  of 
Contract  Appeals  lo  the  Court  of 
Appeals  for  the  Federal  Circuit  in 
accordance  with  41  US.C  607. 

S  1.202    Judtola)  review. 

fudicial  review  of  final  agency 
decisions  on  awards  may  be  sought  as 
provided  in  5  U.SC.  504lc)(2). 

§  1.203    Payment  of  award. 

An  applicant  seeking  payment  of  an 
award  shall  submit  to  the  head  of  the 
agency  administering  the  statute 
involved  in  the  proceeding  a  copy  of  the 
final  decision  of  the  Department 
granting  the  award,  accompanied  by  a 
statement  that  Ihe  applicant  will  not 
seek  review  of  the  decision  in  the  United 
States  courts.  The  agency  will  pay  the 
amount  awarded  lo  the  appUcant  within 
60  days,  unless  judicial  review  of  the 
award  or  of  the  underlying  decision  of 
the  adversary  adjudication  has  been 
sought  by  the  applicant  or  any  other 
party  to  the  proceeding. 

Date:  September  19. 1968. 
Richard  E.  Lyng, 
Secivtary  of  Agriculture. 
|FR  Doc  6a>^2ie87  Filed  9-22-a8:  6:45  am) 
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Agricultural  Marketing  Service 
7  CFR  Part  967 

lFV-86-1091 

Celery  Grown  in  Florida;  198S-89 
Marketing  Year  Handling  Regulations 

AGEMCV:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  action  establishes  the 
quantity  of  Florida  celery  which 
handlers  may  market  fresh  during  the 
1988-89  marketing  season  at  6.789,738 
crates  or  100  percent  of  producers'  base 
quantities.  This  final  rule  would 
encourage  Florida  celery  growers  to 
assume  the  risks  of  planting  celery  by 
placing  a  ceiling  on  the  amount  of 
Florida  celery  which  could  be  shipped  to 
fresh  markets.  It  is  intended  to  lend 
stability  to  Ihe  industry  and,  thus,  help 
to  provide  consumers  with  an  adequate 
supply  of  the  product.  However,  as  in 
past  seasons,  the  limitation  on  the 
quantity  of  Florida  celery  handled  for 
fresh  shipment  is  not  expected  to  restrict 
the  quantity  of  Florida  celery  sold  in 
fresh  markets,  since  actual  shipments 


arc  anticipated  to  be  less  than  the 
allotment.  This  action  was 
recommended  by  the  Florida  Celery 
Committee,  the  agency  responsible  for 
local  administration  of  the  order. 
EFFEC17VE  DATES;  August  1.  1988. 
through  July  31, 1989 

fOn  FURTHER  INFORMATKMH  CONTACT 

Beatriz  Rodriguez.  Marketing  Speciahst, 
Marketing  Order  Administration  Branch, 
Room  2325.  South  Duildmg.  F&V.  AMS. 
USDA.  P.O.  Box  96456.  W  ashington.  DC 
20090-6456:  telephone:  (202)  447-2491. 
SUPPLEMENTARY  INFORMATION:  This 

final  rule  is  issued  under  the  marketmg 
agreement  and  Marketing  Order  No.  96" 
{7  CFR  Part  967).  as  amended,  regulating 
the  handling  of  celen,'  grown  in  Florida. 
The  agreement  and  order  are  effective 
under  the  Agricultural  Marketmg 
Agreement  Act  of  1937.  as  amended  (7 
U.S-C  601-674).  hereinafter  referred  !o 
as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  '■non-major" 
rule  under  cnlena  contained  therein- 
Pursuant  to  requirements  set  forth  in 
the  Regulator^'  Flexibihty  Act  [RFA).  the 
Administrator  of  the  Agricultural 
Marketmg  Ser\'ice  (AMSl  hds 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  busmesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  arc 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility 

There  are  seven  handlers  of  celery 
who  are  subject  to  regulation  under  the 
marketing  order  for  Florida  celery 
during  the  course  of  the  current  season. 
and  13  producers  in  the  regulated  are^. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121  2)  as  those 
having  average  annual  gross  revenues 
for  the  last  three  years  of  less  than 
S500.000.  and  small  agricultural  serx'ice 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  53,500.000. 
The  ma|ority  of  handlers  and  producers 
of  Flonda  celery  may  be  classified  as 
smalt  entities. 

This  final  rule  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Florida  Celery 
Committee  (Committee)  end  upon  other 
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available  informaUon.  The  Committee 
met  on  June  9,  t98a  and  recommended  a 
marketable  quantity  of  a789.738  crates 
of  fresh  celery  for  the  1988-89  marketing 
year  beginning  August  1. 198& 
Additionally,  a  uniform  percentage  of 
100  percent  was  recommended  which 
will  allow  each  producer  registered 
pursuant  to  §  967.37(0  of  the  order  to 
market  100  percent  of  such  producer's 
base  quantity.  These  recommendations 
were  based  on  an  appraisal  of  expected 
1988-89  supplies  and  prospective  market 
demand. 

This  final  rule  will  limit  the  quantity 
of  fresh  Florida  celery  which  handlers 
may  purchase  from  producers  and  ship 
to  fresh  markets  during  the  1988-89 
season  to  6.789.738  crates.  This 
marketable  quantity  is  identical  to  the 
15)87-88  marketable  quantity  and  is 
about  20  percent  more  than  the  average 
number  of  crates  marketed  fresh  during 
the  1982-83  through  1988-87  seasons.  It 
IS  expected  thai  the  8.789.738  crate 
marketable  quantity  wiU  be  above 
actual  shipments  for  the  1988-89  season. 
Thus,  the  6.789.738  crate  marketable 
quantity  is  not  expected  to  restnct  sales 
or  shipments  of  Florida  celery. 

This  final  rule  could  encourage 
Florida  celery  growers  to  assume  the 
nsks  of  planting  celery  by  placing  a 
ceiling  on  the  amount  of  Florida  celery 
which  could  be  shipped  to  fresh 
markets  It  is  intended  to  lend  stability 
to  the  industry  and,  thus,  help  to  provide 
consumers  with  an  adequate  supply  of 
the  product.  However,  as  in  past 
seasons,  the  limitation  on  the  quantity  of 
Flonda  celery  handled  for  fresh 
shipment  is  not  expected  to  restrict  the 
quantity  of  Flonda  celery  sold  in  fresh 
markets,  since  actual  shipments  are 
anticipated  to  be  less  than  the  allotment. 

As  required  by  S  967.37(d)(1)  of  the 
order,  a  reserve  of  6  percent  of  the  1988- 
89  total  base  quantities  is  authorized  for 
new  producers  and  for  increases  by 
existing  producers  for  the  1988-69 
season.  However,  there  were  no 
applications  for  new  or  additional  base 
submitted  for  the  1988-89  season. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  action  was  proposed  in  the  |uly 
29. 1988.  issue  of  the  Federal  Re^ster  (53 
FR  286511.  Comments  on  the  proposed 
rule  were  inviled  from  interested 
persons  until  August  29.  1988-  No 
comments  were  received. 

After  consideration  of  the  Information 
and  recommendations  submitted  by  the 
Committee  and  other  available 
information,  it  is  found  thai  this  final 


rule  will  tend  lo  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  US-C  S53.  it  is  hereby 
found  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (1)  This 
action  appbea  to  all  Flonda  celery 
handled  by  handlers  dunng  the  1988-89 
crop  year,  which  began  August  1.  1988. 
and  (2)  handlers  are  aware  of  this 
action,  which  was  recommended  by  the 
Committee  at  a  public  meeting,  and 
need  no  additional  time  lo  comply  with 
the  requirements. 

Usl  of  SubjocU  in  7  CFR  Part  967 

Celery.  Florida,  Marketing  agreements 

and  orders. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  967  is  amended  as 

follows: 

Note:  This  section  will  not  appear  m  the 
Codp  nf  Fedt^ral  Rpgiilationa 

PART  967— CELERY  GROWN  IN 
FLORIDA 

1.  The  authonly  citation  for  7  CFR 
Part  967  continues  to  read  as  follows: 

.'Vutbority;  Sees.  1-19.  48  Stat.  31.  as 

rinend.'d,  7lfS.C.  fim-B74. 

Subpart— Rules  and  Regulations 

2.  A  new  $  967  324  is  addt^d  to  read  as 
follows: 

§  967.324    Handling  regulatton.  marfcetabte 
quantity,  and  uniform  percentage  (of  the 
19Bft-«9  season  beginning  August  1.  198S. 

Id!  The  marketable  quantity 
ps'dblished  under  I  967.36(al  is  6.789.738 
crates  of  celery 

(b)  As  provided  in  §  967.3813),  the 
uniform  percentage  shall  be  100  percent. 

[c)  Pursuant  lo  $  987.36(b).  no  handler 
shall  handle  any  hdr\'ested  celery  unless 
It  IS  within  the  marketable  allotment  of  a 
producer  who  has  a  base  quantity  and 
such  producer  authorizes  the  first 
handler  thereof  to  handle  it. 

Idl  As  required  by  §  967.37(d)(1).  a 
reserve  of  6  percent  of  the  total  base 
quantities  is  hereby  authorized  for  (1) 
New  producers;  and  (2)  increases  for 
existing  base  quantity  holders. 

|e)  Terms  used  herein  shall  have  the 
same  meaning  as  when  used  in  the  said 
marketing  agreement  and  order. 

D>ilod^  Seplemb»  20, 1968. 
Robert  C.  Keeoey. 

Acting  Director.  Fruit  and  Vegetoblr  Division 
|KR  Uoc.  88-21*49  Filed  9-22-88. 143  ara| 
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Farmer*  Horn*  Administration 

7  CFR  Parts  1864  and  1956 

Processing  Debt  Settlement  Actlona 

AQEHCV:  Farmers  Home  Administration. 

L'SUA. 

ACTION:  Final  nile 

8UMHAI1Y:  The  Farmers  Momc 
Adminislratiun  (FmHA)  amends  its 
regulation  on  debt  settlement  for  Farmer 
Programs  (FP)  and  Single  Family 
Housing  (5F>{)  loans  by  revising  and 
renumbering  Fonii  FmHA  456-2.  The 
change  is  required  so  thai  the  form  may 
accurately  reflect  the  current  regulation. 
The  intended  effect  is  to  permit  the  use 
of  short  form  to  debt  settle  its  Single 
Family  Housing  cases. 
EFFECTIVE  DATE:  September  23,  1988. 
FOtt  FURTHER  INFORMATION  CONTACT. 
Betty  Thome.  Realty  Specialist.  Property 
ManjKf'meni  Brantii.  Single  Family 
Housing  Servicing  and  Property 
Management  Division.  Farmers  Home 
Administration.  USD.^.  Room  53()9. 
South  Agriculture  Building.  Washington, 
DC.  20250,  Telephone  (2021  382-1452. 
SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291  and 
has  been  determined  lo  be  exempt  from 
thos*^  requirements  because  it  involves 
only  mtemal  agency  management.  It  is 
the  policy  of  this  Department  to  publish 
for  comment  rules  relating  lo  public 
property,  loans,  grants,  benefits,  or 
contracts,  notwithstanding  the 
ex*'mption  in  5  US.C.  553  with  respect 
to  such  rules.  This  action,  however,  is 
not  published  for  proposed  rulemaking 
since  it  involves  only  matters  involving 
management  making  publication  for 
comment  unnecessary  and  impractical. 
This  program  is  listed  in  Ihe  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.41Q-LOW  Income  Housing  Loans 
and  No-  10.417-Very  Low  Income 
Housing  Repair  Loans  and  Grants. 

For  the  reasons  set  forth  in  the  Final 
Rule  related  Notice(s)  to  7  CFR  Part 
3015.  Subpart  V.  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940. 
Subpart  G.  "Environmental  Program."  It 
is  the  determination  of  FmHA  thai  this 
action  does  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and. 
in  accordance  with  the  National 
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Environmental  Policy  Act  of  1969.  Pub. 
L  91-190.  an  Environmental  Impact 
Statement  is  not  required. 

List  of  Subjects 

7  CFR  Part  1864 

Claims.  Loan  programs — Agriculture. 
Rural  areas. 

7  CFR  Part  1956 

Accounting,  Loan  programs — 
Agriculture.  Rural  areas. 

Accordingly.  Chapter  .XVIU,  Title  7, 
code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1864— DEBT  SETTLEMENT 

1.  The  aulhonty  citation  for  Part  1864 
continues  to  read  as  follows: 

Autborily:  7  U  S  C.  1989;  42  U  S  C  14fli>:  5 
use  301.  31  use  3711.  7  CFR  2-23;  7  CFR 

2.70 

JS  1864.2.  1864.5,  1864.10,  1864  12,  1864.16. 
1864.17,  1864.19  BndEihlbitB    [Amendedl 

2.  The  reference  "Form  FmHA  45&-2'" 
IS  changed  to  read  "Form  FmHA  1956-2" 
in  the  following  sections: 

5 1864.2  (c).  10  and  (j) 

S  1S64.S 

$ia64.l0(l)(i)and(2) 

S  1864.12  (2) 

^  IBM  16  title,  Introductory  text  and  (b) 

(4  places! 
§  1664.17  (a) 
§  1664.19(c) 
Exhibit  B,  under  column  heading  "Form 

Used"  (5  places] 

PART  1956— DEBT  SETTLEMENT 

3.  The  authority  cilation  for  Part  1956 
continues  to  read  as  follows: 

Authority:  7  U.S-C  19B9;  42  U.S-C  1480;  5 
use.  301:  31  US  C.  3711;  7  CFR  i23:  7  Cl-R 
2.70 

Subpart  B — Debt  Settlement— Farmer 
Programs  and  Single  Family  Housing 

§§  1956.57,  1956.70  and  1956.75 
I  Amended  I 

4.  The  reference.  "Form  FmHA  456-2" 
is  changed  lo  read  "Form  FmHA  1956-2" 
in  the  following  sections; 

§  1956.57  (j)(3)  (two  places), 

§  1956.70  (bH2)  and  (b)(3). 

§  1956.75  (a)  introducing  text  and  (b) 

introductory  lexl. 

Dale  [uly  22. 1988. 
Vance  L  Clark. 

Administrator  Formers  Home  Administration. 
IFR  Doc.  88-21636  Filed  9-22-68;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 


10  CFR  Part  50 


Emergency  Planning  and 
Preparedness  Requirements  for 
Nuclear  Power  Plant  Fuel  Loading  and 
Low-Power  Testing 

AQENCV:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  amending  its  regulations 
to  establish  more  clearly  what 
emergency  planning  and  preparedness 
requirements  are  needed  for  fuel  loading 
and  low  power  testing  of  nuclear  power 
plants.  Thp  rule  itself  will  now  require 
.NTRC  fmdings  on  the  licensee's 
emergency  plans  for  dealing  with 
accidents  that  could  affect  persons  on 
site.  The  Commissions  prior  practice  of 
considering  certain  offsite  elements  of 
licensee's  plans  has  been  modified  and 
codified  in  this  regard  to  provide  thai 
NRC  findings  will  be  required  before 
fuel  loading  or  low  power  testing  in 
coordination  with  offsite  personnel  and 
agencies  so  that  necesf;fir>'  resources 
can  be  applied  on  site  for  mitigating  and 
containing  accidents,  and  so  thai  offsile 
agencies  may  be  kepi  informed  of  plant 
events.  The  rule  will  also  change  the 
prior  practice,  never  included  in  the 
prior  rule  itself,  of  reviewing  plans  for 
prompt  public  notification  in  the  event 
of  an  accident.  This  practice  of 
reviewmg  an  offsite  element  of  licensee 
emergency  plans  that  has  no  onaite 
application  is  being  discontinued  as  not 
necessary  for  public  safety.  The  rule 
does  not  change  the  emergency  planning 
requirements  that  must  be  satisfied 
before  full  power  operation  can  be 
riuthonzed.  No  new  requirements  are 
being  imposed  by  the  rtile  beyond  those 
that  have  been  previously  required  by 
rule  and  by  prior  NRC  practice.  The  rule 
makes  clear  that  no  offsite  elements  of 
the  applicant's  emeryency  plan,  other 
than  those  set  forth  m  this  revised  rule, 
need  be  considered  in  connection  with 
low  power  licensmg. 
EFFECTIVE  DATE:  October  24,  198fi. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carule  F.  Kagan.  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulators- 
Commission.  Washington,  DC  20555; 
Telephone  (301 )  492-1632,  or  Michael  T 
Jamgochian,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555;  Telephone  (301)  492-3918. 


SUPPt£HENTARY  INFORMATION: 
1  Background 

On  May  9.  1988.  the  Commission 
published  in  the  Federal  Register  (53  FR 
16435)  a  notice  of  proposed  rulemaking 
which  would  establish  more  clearly 
what  emergency  planning  and 
preparedness  requirements  are  needed 
for  fuel  loading  and  low  power  testing  of 
nuclear  power  plants.  As  detailed  in  Ihe 
notice  of  proposed  rulemaking.  10  CFR 
50.47(dl  as  promulgated  on  Julv  13.  1982 
(47  FR  30232)  provided  that  only  a 
finding  as  to  the  adequacy  of  an 
applicant's  onsite  emergency  planning 
and  preparedness  is  required  for  low 
power.  However,  the  provision  in  the 
Statement  of  Considerations  that 
systems  for  prompt  notice  to  the  public 
in  the  event  of  an  accident  would  also 
be  reviewed  before  low  power  focused 
on  protection  of  persons  off  sile  The 
Statement  of  Considerations  for  the  1982 
rule  change  gave  no  clear  and  consistent 
rationale  for  why  the  particular  element 
dealing  with  public  notification  should 
be  included,  The  foundation  for  that 
rulemaking  was  Ihe  Commission's 
determmation.  described  in  more  detail 
below,  that  the  degree  of  emergency 
planning  and  preparedness  necessary  to 
provide  adequate  protection  of  the 
public  health  and  safety  is  significantly 
less  than  that  required  for  full  power 
operation  in  light  of  the  significantly 
lower  risks  associated  with  even  low 
likelihood  accidents  at  thai  stage  (47  FR 
30233  and  note  1).  Thus,  the  stated 
rationale  for  the  1982  rule  would  seem  to 
undercut  the  need  for  any  prompt  public 
notification  requirement. 

The  Commission  indicated  in  1982 
that,  although  at  low  power  plant 
operators  typically  have  less  experienre 
and  there  is  a  greater  polenlial  for 
undiscovered  defects,  the  risk  to  public 
health  and  safety  at  low  power  is 
significantly  lower  than  at  full  power  as 
a  result  of  several  factors.  Those 
reasons  were  slated  by  the  Commission 
as  follows:  First,  the  fission  product 
inventory  dunng  low  power  lestmg  is 
much  less  than  during  higher  power 
operation  due  to  the  low  level  of  reactor 
power  and  short  period  of  operation. 
Second,  at  low  power  there  is  a 
significant  reduction  m  the  required 
capacity  of  systems  designed  to  mitigate 
the  consequences  of  accidents  compared 
to  the  required  capacities  under  full 
power  operation. 

Third,  the  lime  available  for  taking 
actions  to  identify  accident  causes  and 
mitigate  accident  consequences  is  much 
longer  than  at  full  power.  This  means 
that  operators  should  have  sufficient 
time  to  prevent  a  radioactive  release 
from  occumng.  In  the  worst  case,  the 
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additional  Ume  available  (at  least  10 
hours),  even  for  a  postulated  low 
likelihood  sequence  which  could 
eventually  result  in  release  of  the  fission 
products  accumulated  at  low  power  into 
the  cootainment.  would  allow  adequate 
precautionary  actions  to  be  taken  to 
protect  the  public  near  the  site  (47  FR 
30233). 

The  safety  basis  for  the  1982  rule  was 
reviewed  as  a  necessary  part  of  the 
mstant  proposed  rulemaking.  The 
Commission  reexamined  the  need  at  low 
power  to  review  those  aspects  of 
applicants'  onsite  plana  that  seem 
relevajit  only  to  offsite  protective 
measures  that  might  be  needed  if  there 
were  an  accident  with  offsite  dose 
effects  (53  FR  16436-7).  The  proposed 
rtite  mdicated  that  the  Commission  saw 
no  need  to  review  those  aspects  of 
applicants'  plans  that  did  not  have  a 
direct  relationship  to  onsite  dose  effects 
in  light  of  the  significantly  less  risk  to 
offsite  persons  presented  by  fuel  loading 
and  low  power  testing  as  contrasted 
with  full  power  operation.  On 
reexamination  in  light  of  public 
comment,  the  Commission  has 
reaffirmed  the  safety  conclusion  that  the 
safety  risk  to  the  public  from  low  power 
testing  is  significantly  less  than  the  risk 
to  the  public  from  full  power  operation. 
Acconimgly,  the  rule  is  being  issued  in 
final  form  substantially  as  proposed. 
However,  a  number  of  changes  have 
been  made  in  the  rule  in  response  to 
public  comments. 

II.  Analysis  of  Public  Comments 

Nearly  1700  comments  were  received 
on  the  proposed  rulemaking.  The 
overwhelmmg  majority  were  from 
private  citizens,  mostly  in  the  New 
England  area.  Comments  also  came 
from  utilities,  industry  groups.  Stale  and 
local  government  agencies  and  officials, 
members  of  Congress,  one  Federal 
agency  and  several  local  and  national 
environmental  groups.  The  comments 
ran  approximately  two  to  one  in  favor  of 
promulgation  of  the  proposed  rule.  Of 
those  opposed,  approximately  500  were 
form  letters  from  residents  of  the  area 
surrounding  the  Seabrook  nuclear  power 
plant.  The  remainmg  60  to  70  commenta 
in  opposition  were  from  private  citizens. 
State  and  local  government  officials  and 
envnronmentdl  groups.  The  comments  in 
favor  came  primarily  from  pnvate 
citizens,  with  a  sprinkling  from  utilities, 
nuclear  industry  organizations,  one  local 
government  official  and  one  Federal 
agency. 

Because  of  the  large  volume  of 
comments  received,  it  would  be 
impractical  to  discuss  each  individually. 
The  great  majority  of  comments,  both 
for  and  against  the  proposed  rule,  turned 


on  the  Lommenter's  opimun  on  the 
impact  of  the  rule  on  licensing  the 
Seabrook  facility.  Most  of  the 
individuals  who  wrote  in  support  of  the 
rule  expressed  the  opinion  that  the 
facility  was  ready  to  be  licensed,  that 
the  power  the  facility  would  generate 
was  needed,  and  that  licensing  should 
not  be  allowed  to  be  held  up  by  political 
forces.  Most  commeniers  in  favor  of  the 
rule  also  expressed  the  opinion  that  the 
nsks  to  the  public  from  low  power 
testing  were  considerably  less  than 
those  from  full  power  operation,  and 
thai  prompt  emergency  notification  to 
the  general  public  should  not  i>e 
necessary  at  low  power 

The  significant  commenta  against  the 
rule  fall  within  the  scope  of  fifteen 
separate  major  comments,  These  majur 
comments  and  the  Commission  s 
response  to  them  are  set  forth  below. 

Comment  J.  The  nak  assessments 
upon  which  the  rule  is  based  are  based 
on  operation  over  a  short  time  frame. 
However,  there  is  no  time  hmit  for  low 
power  testing. 

Response.  For  many  years. 
Commission  pKilicy  has  been  to  issue 
separate  "low  power"  licenses  which 
allow  f)  plant  to  load  fuel  and  perform 
testing  and  operator  training  at  power 
levels  up  to  5  percent  whenever  lo  do  so 
would  expedite  the  licensing  process 
without  prejudicing  the  rights  of  any 
intervening  parties.  The  purpose  of  the 
low  power  test  program  is  to 
demonstrate  that  the  overall  plant 
performance  conforms  to  the  established 
design  criteria  and  to  confirm  the 
operability  of  plant  systems  and  design 
features  that  could  not  be  completely 
tested  during  the  preoperational  test 
phase-  Tests  that  are  performed  dunng 
the  program  are  specific  to  the  type  of 
light-water  reactor  (boiling  water 
reactor  versus  pressurized  water 
reactor),  but  typically  mclude 
determination  of  m-core  flux 
distnbutioiv  moderator  temperature 
coefficients,  r^ntrol  rod  worths  and 
adequacy  of  neutron  instrumentation 
and  associated  protective  functions. 
Also,  during  this  time  operators  obtain 
some  valuable  additional  training 
manipulating  the  controls  of  the  reactor 
at  low  power  levels.  In  practice,  many  of 
these  tests  and  manipulations  are 
performed  with  the  reactor  at  less  than  1 
percent  of  rated  power,  and  those  testa 
and  manipulations  which  are  performed 
with  the  reactor  at  "peak"  low  power 
(typically  3  percent  to  4  percent  of  rated 
power)  are  completed  withm  a  day  or 
two.  Based  on  experience  with  U.S. 
commercial  power  plant  startup  teat 
programs,  the  penod  over  which  a 
reactor  would  actually  operate  at  or 


near  5  percent  power  during  the  low 
power  test  program  is  expected  lo  be  at 
most  a  few  weeks,  likewise,  operation  at 
5  percent  power  beyond  these  few 
weeks  would  not  be  economically 
feasible.  The  safety  evaluation 
supporting  this  rule  assumes  that 
operation  under  the  rule  would  be 
consistent  with  this  pnnr  history  and 
practice.  To  further  cUrify  this  point, 
low  power  hcenses  issued  under  this 
rule  will  be  for  purposes  of  fuel  loading 
and  low  power  testing  and  operator 
training  only:  steady-state  operation  at 
or  near  5  percent  for  the  full  license  term 
would  not  be  authorized. 

Comment  2.  The  technical  basis  for 
both  the  current  rule  and  the  1982  rule  is 
flawed  In  that,  at  5  percent  power, 
substantial  inventones  of  biologically 
significant  fission  products  will  be 
developed  in  from  eight  to  forty  days. 
Thus,  while  the  inventory  of  all 
radionuclides  developed  dunng  low 
power  testing  is  reduced  compared  lo 
full  power  operation,  the  inventory  of 
radionuclides  with  public  health 
significance  still  poses  a  substantial 
prompt  public  health  hazard.  In 
addition,  the  inexperience  of  the 
operators  dunng  low  power  testing  and 
the  newness  of  the  system  create  a 
greater  potential  for  undiscovered 
defects  and  incidents. 

Response.  Yes.  there  are  some 
biologically  significant  fission  products 
generated  in  the  reactor  core  dunng  the 
low  power  operation  contemplated  by 
this  rule.  But,  although  during  low  power 
testing  plant  operators  typically  have 
less  experience  and  there  is  a  greater 
potential  for  undiscovered  defects,  the 
risk  at  low  power  is  still  sufficiently  low 
to  provide  reasonable  assurance  that 
public  health  and  safety  is  protected 
even  in  the  absence  of  the  requirement 
for  a  prompt  notification  system  and 
other  purely  offsite  elements  of 
emergency  plans.  This  is  a  result  of 
three  factors,  which  were  stated  earlier 
by  the  Commission  and  which  the 
Commission  reaffirms  in  this  rulemaking 
as  follows:  First,  the  fission  product 
mventory  during  initial  low  power 
testing  is  much  less  than  during  higher 
power  operation  due  to  the  low  level  of 
reactor  power  and  short  period  of 
operation  at  this  power  level.  The 
available  inventory  of  Hssion  products 
that  are  significant  contnbutors  to 
public  health  consequences  would  be 
reduced  by  about  a  factor  of  20  for 
continuous  operation  at  5  percent  power 
compared  to  continuous  full  power 
operation.  However,  as  explained 
above,  based  on  experience  with 
commercial  nuclear  power  plant  st-irtup 
test  programs,  operation  at  or  near  S 
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percent  power  is  only  expected  for  a 
maximum  of  a  few  weeks.  This  would 
result  In  a  further  reduction  in  available 
fission  product  inventory.  Second,  at 
low  power  there  is  a  significant 
reduction  in  the  required  capacity  of 
systems  designed  lo  mitigate  the 
consequences  of  accidents  compared  lo 
the  required  capacities  under  full  power 
operation.  For  example,  the  coolant  flow 
required  to  dissipate  decay  heat  at  10 
hours  following  a  loss  of  coolant 
accident  in  a  typical  pressurized  water 
reactor  would  be  less  than  lU  gallons 
per  minute,  which  is  well  within  the 
capacity  of  normal  make-up  systems. 
Most  of  the  regulatory  requirements  for 
safely  systems  during  reactor  power 
operation.  Including  containment 
integrity,  emergency  core  cooling,  and 
redundant  power  supplies,  are  the  same 
for  5  percent  power  operation  as  they 
are  for  100  percent  power.  Third,  the 
time  available  for  taking  actions  to 
identify  accident  causes  and  mitigate 
accident  consequences  is  much  longer 
than  at  full  power.  This  means  the 
operators  should  have  sufficient  time  lo 
prevent  a  radioactive  release  from 
occurring. 

The  above  safety  evaluation  makes  no 
dssumptions  about  the  time  that  would 
be  needed  to  notify  the  public  offsite 
and  lo  implement  an  offsite  emergency 
response  if  one  would  assume 
hv'pothelically  that  an  offsite  release 
would  occur  it  is  based  solely  on  an 
analysis  of  the  likelihood  that  an  offsite 
release  could  occur  and  of  the  possible 
mugmtude  of  that  release.  However,  as 
an  additional,  separate  consideration, 
the  Commission  also  believes  that,  in 
the  worst  case,  the  additional  time 
available  (at  least  10  hours),  even  for  a 
postulated  low  likelihood  sequence 
which  could  eventually  result  in  release 
of  the  fission  products  accumulated  at 
low  power  into  the  containment  would 
allow  nuiification  of  both  onsite  and 
offsite  emergency  response 
organizations  These  organizations 
would  likely  have  adequate  time  to 
implement  some  offsite  response  should 
that  be  necessary.  Without  a  prompt 
public  notification  system  in  place  and 
an  approved  and  tested  offsite 
emergency  plan,  there  obviously  caimol 
be  the  same  kind  of  reasonable 
assurance  of  offsite  protective  measures 
that  there  would  be  with  a  fully 
reviewed  and  tested  offsite  emergency 
plan  should  there  be  an  offsite  release  at 
low  power.  However,  given  the 
extremely  low  likelihood  of  any 
accident  resulting  in  significant  offsite 
releases,  the  requirements  for 
procedures  to  notify  emergency 
respon-se  organizations  and  the 


additional  time  that  will  likely  be 
available  would  provide  sufficient  time 
for  the  emergency  response 
organizations  to  implement  some  form 
of  pubhc  notification  and  to  carry  out 
some  reasonably  effective  offsite 
emergency  response,  even  if  such  a 
release  were  lo  eventually  occur. 

Comment  3.  Testing  at  low  power  is 
riskier  than  full  power  operation 
because  it  involves  deliberately 
defeating  safety  systems. 

Response.  While  some  selected  safety 
systems  may  be  disabled  during  low 
power  testing,  the  heat  load  and  fission 
product  inventory  are  significantly  less 
than  at  full  power  There  are  a  number 
of  methods  available  to  remove  this 
very  low  heat  load  generated  at  low 
power.  In  addition,  special  procedures 
are  developed  and  followed  for  these 
tests,  which  are  closely  monitored  by 
plant  personnel.  Therefore,  because  of 
the  reduced  heat  load,  small  fission 
product  inventory  and  special  attention 
by  plant  operators,  testing  at  low  power 
does  not  place  the  plant  at  greater  risk 
and  presents  a  significantly  lesser  risk 
than  does  full  power  operation. 

Comment  4.  The  Chernobyl  accident 
occurred  while  the  reactor  was  at  low 
power.  Why  does  the  NRC  still  say  that 
the  nsk  of  low  power  testing  is  low? 

Response.  The  reactor  physics 
characteristics  of  U.S.  light-water 
reactors  are  very  different  from  those  of 
the  graphite-moderated  RBMK  type  of 
reactor  at  Chernobyl.  Positive  void  (and 
moderator  temperature)  coefficients, 
which  played  a  central  role  in  the 
accident  at  Chernobyl,  are  generally 
absent  in  U.S.  reactors.  Where  they  are 
present,  they  have  a  limited  reactivity 
insertion  pniential.  which  precludes 
their  causing  any  significant  reactivity 
transient  and  power  level  increase. 
Substantial  required  shutdown 
reacti\ity  margins  in  conjunction  with 
fast  automatic  insertion  of  control  rods 
on  signals  indicative  of  unsafe 
conditions  provide  protection  against 
the  occurrence  of  reactivity  excursions. 
such  88  that  which  took  place  at 
Chernobyl,  in  commercial  U.S.  reactors. 
U.S.  light-water  reactors  do  not  have  the 
inherent  potential  to  rapidly  elevate 
their  reactor  power  lo  levels  at  which 
plant  risk  becomes  significanL 
Additionally,  the  Chernobyl  reactor 
operated  at  full  power  pnor  lo  its 
accident.  Therefore,  the  buildup  of 
fission  product  inventory  was  much 
higher  than  the  buildup  of  fission 
product  inventory  a1  U.S.  reactor 
operating  under  a  fuel  loading  or  low 
power  testing  hcense. 


Comment  5.  Low  power  licensing  fails 
the  cost-benefit  analysis  required  by 
NEPA. 

Response.  This  issue  falls  outside  the 
scope  of  this  rulemaking,  which  is  only 
designed  to  address  the  requirements 
under  the  Atomic  Energy  Act  for 
emergency  planning  at  fuel  loading  and 
low  power.  The  establishment  of  these 
safety  requirements  does  not  have  a 
significant  environmental  impact  under 
NEPA.  The  question  of  the  correct  NEPA 
analysis  to  be  done  in  support  of  a  low 
power  license  for  any  specific  facility  n 
made  by  case-by-case  determination. 
and  is  not  the  subject  of  this  rulemaking 

Comment  6-  A  low  power  license 
should  not  be  issued  where  it  is  not 
certain  that  a  full  power  bcense  will 
ever  be  granted.  The  Shoreham  reactor 
was  irradiated  unnecessarily. 

Response.  This  again  is  an  issue  that 
is  not  the  8ub)ect  of  this  genenc 
rulemaking.  In  the  past  the  Commission 
has  addressed  this  issue  m  individual 
adjudicatory  opinions,  e.g..  Long  Island 
Liahling  Company  (Shoreham  Nuclear 
Power  Station).  CU-85-12.  21  NRC  15ft? 
(19S5),  and  does  not  believe  that  the 
issue  warrants  resolution  gcnerically  by 
rulemaking. 

Comment  7.  The  proposed  rule  states 
that  the  safety  analysis  performed  in 
1982  18  still  valid  After  performing  that 
analysis,  the  N*RC  decided  to  require 
that  certain  offsite  aspects  of  emergency 
plans  be  in  place  prior  to  low  power 
licensing.  The  NRC  has  given  no 
rationale  for  changing  the  rule,  while 
admitting  that  the  previous  analysis  is 
valid. 

Response.  One  reason  for  this  rule 
change  is  lo  clarify  language  in  the  rule 
itself  that  can  easily  be  read  to  suggest 
that  no  offsite  emergency  planning 
elements  need  to  be  reviewed  prior  to 
fuel  loading  or  low  power  testing.  The 
1982  safety  analysis  supported  the 
proposition  that  those  offsite  aspects  of 
emergency  planning  which  are  pertinent 
to  protecting  persons  on  site  need  be 
considered  prior  to  low  power.  This  rule 
change  will  Incorporate  this  important 
safely  consideration. 

The  provision  in  the  1982  rulemaking 
which  is  being  reconsidered  is  the 
provision  in  the  Supplemental 
Information  that  systems  for  prompt 
notification  of  the  public  in  the  event  of 
an  accident  should  be  in  place  and 
reviewed  at  low  power  However,  this 
change  is  consistent  with  the  1982  safely 
analysis.  Plans  will  still  be  required  for 
notification  of  offsite  planning  and 
response  agencies  so  that  these  agencies 
and  licensees  may.  as  appropriate,  keep 
the  media  and  the  pubhc  informed.  But 
given  the  relatively  low  risk  to  the 
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public  from  low  power  operation,  a 
requirement  for  prompt  notification  of 
the  public  19  far  in  excess  of  what  is 
reasonably  needed.  Nothing  in  the  1982 
rulemaking  logically  supports  the 
contrary. 

Comment  8.  The  NRC  has  previously 
stated  that  review  of  the  licensee's 
onsite  response  mechanism  will 
necessarily  include  aspects  of  some 
offsite  elements.  Why  is  the  NRC 
changing  this  position? 

Response.  See  the  Response  to 
Concern  7.  The  NRC  is  not  changing  its 
expert  conclusion  as  to  the  lower  level 
of  risk  from  low  power  operation. 
However,  this  rulemaking  is  a  more 
logical  result  of  this  expert  conclusion 
than  the  positions  stated  in  the  1982 
Supplemental  LnXormation. 

Comment  9.  The  new  rule  does  not 
address  the  risk  of  a  terrorist  attack  or 
sabotage  at  tow  power. 

Response.  Prior  to  receiving  a  low 
power  hcense.  a  licensee  must  fully 
meet  the  requirements  of  10  CFR  73.55. 
These  requirements  assure  the 
implementation  of  an  acceptable 
security  plan  around  a  nuclear  power 
plant.  These  are  the  same  security 
requirements  ihal  a  licensee  must  meet 
pnor  to  receiving  a  full  power  license. 
While  the  risk  from  terrorism  or 
sabotage  cannot  be  quantified,  it  is  the 
Commission's  judgment  that  compliance 
with  \  73.55  will  reasonably  assure  that 
the  risk  from  terrorism  or  sabotage  at 
low  power  is  sufficiently  low  so  as  not 
to  undercut  the  conclusion  that  low 
power  safety  risks  to  the  offsite  public 
are  relatively  low. 

Comment  10.  The  risks  of  an  accident 
at  low  power  are  not  confined  to  those 
onsite.  If  an  accident  were  to  occur  at 
low  power,  public  panic  could  ensue. 

Response.  The  Commission  responded 
to  a  similar  comment  in  promulgating 
the  1982  rule.  See  Issue  6.  47  FR  at  30234. 
The  Comnussion  is  not  unmindful  that. 
regardless  of  the  ob)ective  lack  of 
danger,  members  of  the  public  may  be 
made  uneasy  and  could  panic 
unnecessarily  if  an  accident  were  to 
occur  at  low  power.  It  was  in  response 
to  this  comment  that  the  Commission 
agreed  to  review,  and  will  continue  to 
review,  certain  offsite  notification 
elements  of  emergency  plans  prior  to 
low  power  testing,  in  particular,  prior  to 
low  power,  means  to  keep  state  and 
local  response  organizations  informed  in 
the  event  of  an  onsite  accident  will  be 
reviewed  and  approved.  These 
organizations,  through,  normal 
communication  mechanisms,  have  the 
capability  to  inform  the  public,  if 
needed,  m  order  to  avert  panic. 
However,  the  Commission  has  found 
that  the  immediate  direct  notification  of 


the  public  called  for  by  the  language  in 
the  1982  rule  preamble  is  far  in  excess  of 
what  IS  necessary  to  keep  the  public 
informed. 

Comment  11  The  change  in  proposed 
$  50.47(d|15)  to  modify  the  requirement 
for  provisions  for  monitoring  offsite 
consequences  from  "in  use"  to 
"available"  will  create  unacceptable 
delay  in  the  identification  of  an  actual 
or  potential  hazard  to  the  puMic 
stemming  from  a  radiological 
emergency. 

Response.  The  final  rule  will  retain 
the  phrase  "in  use '.  The  wording  change 
in  the  proposed  rule  was  not  intended  to 
change  current  NRC  staff  practice  of 
reviewing  licensee  onsile  plana  to 
assure  they  meet  the  intent  of 
9  50.47(b)|9)  and  Planning  Standard  1  of 
NUREG-0664  pnor  to  issuance  of  an 
operating  license  limited  to  fuel  loading 
and  low  power  testing.  While  the  safety 
evaluation  which  supports  the 
ehmination  of  the  prompt  public 
notification  requirement  for  low  power 
suggests  that  an  offsite  release  is 
extremely  unlikely,  the  Commission  slill 
considers  it  prudent  to  have  release 
monitoring  equipment  in  use  on  site  so 
that,  at  a  minimum,  the  hcensee  is  in  a 
position  to  verify  ob|ectlvely  that  no 
release  has  occurred. 

Comment  12.  The  original  rule 
justified  retention  of  emergency 
planning  for  research  reactors,  but  not 
for  commercial  reactors,  since  research 
reactors  were  perceived  to  be  located  in 
areas  of  high  population  density.  This 
contradicts  the  Commission's  current 
posture  that  the  relatively  lower  nsks  of 
low  power  testing  justify  eliminalion  of 
offsite  safety  measures,  since  it 
concedes  that  there  is  an  accident  risk 
at  low  power  serious  enough  that  a 
research  reactor  (much  smaller  than  a 
power  reactor)  needs  a  full  emergency 
plan. 

Response.  The  premise  for  the 
comment  that  research  reactors  with 
power  levels  approximating  those  of 
commercial  nuclear  power  plants 
operating  at  5  percent  of  full  power  are 
required  to  have  approved  offsite 
emergency  plans  is  incorrect.  Rather 
than  requiring  a  "full  pmergency  plan" 
for  research  reactors,  the  Commission's 
regulations  (10  CFR  Part  .50,  Appendix  E. 
10  CFR  50  47(ct.  10  CFR  50.54(q)|  provide 
that  emergency  plan  requirements  will 
be  determined  on  a  case-by -case  basis. 
In  making  this  determination  the 
guidance  of  NRC  Regulatory  Guide  2.6 
and  American  National  Standards 
Institute/Amencan  Nuclear  Society 
15-16  is  used.  In  accordance  with  this 
guidance  and  based  on  the  relatively 
small  risks  posed  by  typical  research 
reactors,  (i.e..  less  than  50  megawatts) 


emergency  planning  involving  offsite 
state  and  local  plans  and  public 
notification  has  not  been  required.  The 
guidance  does,  however,  provide  for 
consideration  of  more  extensive 
planning,  including  all  or  a  portion  of  the 
requirements  listed  in  section  IV  of  10 
CFR  Part  50.  Appendix  E  for  research 
reactors  with  power  levels  greater  than 
50  megawatts.  This  graded  approach  to 
required  emergency  planning  is 
consistent  with  the  current  rule. 

Comment  13.  The  Atomic  Energy  Act 
prohibits  authorization  of  low  power 
testing  prior  to  completion  of  public 
hearings  on  all  issues  material  to  full 
power  licensing. 

Response.  This  comment  is  more 
properly  addressed  to  §  50.57(c|,  which 
provides  for  low  power  licenses  and 
which  IS  not  being  amended  here.  That 
section  provides  thai  a  hearing  is 
required  prior  to  low  power  on  those 
contentions  "relevant  to  the  activity  to 
be  authorized" — that  is.  low  power 
testing,  as  opposed  to  full  power 
operation. 

Comment  14  The  proposed  rule  was 
designed  to  allow  the  Spabrook  facihty 
to  receive  its  low  power  license.  The 
Commission  should  promulgale  a  rule  to 
promote  the  public  heallh  and  safety 
and  not  one  designed  lu  hcense  a 
specific  facility.  The  issue  should  be 
addressed  in  the  pending  Seabrook 
adjudication,  not  m  a  rulemaking. 

Response  In  the  proposed  rule,  the 
Commission  staled  that  its  attention 
was  focused  on  the  emergency  planning 
requirements  for  low  power  testing 
because  of  an  Appeal  Boiird  decision  in 
the  Seabrook  operating  license 
proceeding.  ALAfl-6a3.  And.  for  the 
near  term,  the  only  reasonably 
foreseeable  effect  of  the  rule  change  will 
be  on  the  Seabrook  low  power 
application.  But  this  does  not  make  the 
use  of  rulemaking  inappropriate.  As  the 
Commission  explained,  the  rule  change 
was  proposed  to  correct  a  possible 
discrepancy  between  the  language  of  the 
1982  rule  and  the  language  of  the 
Statement  of  Considerations  which 
potentially  affects  all  license  applicants, 
not  just  the  applicants  for  Seabrook. 
Also,  the  questions  involved  m  the 
proposed  rule  are  genenc  safely 
questions  and  the  Commission  preferred 
lo  obtain  (and.  in  fact,  did  obtain]  a 
broad  spectrum  of  public  comment, 
rather  than  just  the  comments  of  the 
litigants  in  the  Seabrook  proceeding. 

The  Commission  is  free  lo  address  a 
generic  issue  generically,  even  if  the  rule 
change  may  currently  apply  only  to  one 
facility.  5*?e.  e.^..  Siege!  v.  Atomic 
Energy  Commission.  400  F.2d  778  (DC. 
Cir,  1968).  Also  see  Securities  and 
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E\rhange  Commission  v.  Chenery.  332 
U  S  lft4.  202  (1947)  (choice  of  hovw  to 
proceed  lies  within  the  informed 
discretion  of  the  agency). 

The  rule  is  not  intended  to  overrule 
Public  Service  Company  of  New 
Hampshire,  et  aJ.  (Seabrook  Station. 
Units  1  and  2).  CU-87-2.  25  NRC  267  or 
CU-87-3.  25  NRC  875  (1987). 

Comment  15.  Members  of  the  public 
may  need  immediate  medical  attention 
in  the  event  of  an  accident  at  low 
power.  Tlie  new  rule  does  not  provide 
that  arrangements  for  medical  services 
will  be  m  place  for  those  off  site. 

Response  The  purpose  for  the 
requirement  in  10  CFR  50.47(b)[12)  that 
arrangements  for  medical  services  be 
made  was  descnbed  in  the  "SUMMARY" 
section  of  the  Commission's  policy 
statement  on  medical  services  |51  FR 
32904)  dated  September  17. 1986.  as 

follows: 

The  Nuclear  Regu]ator>'  Commission 
i  NRC"  or  "Commission")  believes  that  10 
CFR  50.47(b)(12)  ("ptannirift  standard  (b)(12|"} 
requires  pre-accident  erranKements  for 
mpdtcal  services  Ibeyond  ihe  maintenance  of 
a  hot  of  treattnenl  racilities)  for  individuals 
who  might  be  severely  exposed  lo  dangerous 
levels  of  offsite  rsdiation  following  an 
iiccident  at  a  nuclear  power  plant- 
However,  it  is  highly  unlikely  that 
members  of  the  general  public  would  be 
exposed  to  dangerous  levels  of  radiation 
following  an  accident  at  low  power. 
Therefore,  the  safety  premise  for  the  full 
power  requirement  that  arrangements 
be  made  for  medical  services  docs  not 
apply  to  fuel  loading  or  low  power 
testing. 

Conclusion 

As  indicated  in  the  responses  to  the 
comments,  the  Commission  has  decided 
to  proceed  with  the  proposed  rule 
change  with  some  clarifications  and 
modifications.  The  rule  reconciles  a 
discrepancy  between  the  language  of  the 
Commissions  1982  emergency  planning 
rule  change  and  Ihe  language  of  the 
Supplemental  Information  and  provides 
an  interpretation  of  that  rule  which 
appears  lo  be  fully  consistent  with  the 
Commission's  goals  and  safety 
conclusions  in  1982.  The  majority  of  the 
public,  as  expressed  in  the  comments, 
supports  the  rule.  The  comments 
opposing  Ihe  rule  have  given  no  sound 
reasons  for  the  Commission  to  alter  its 
basic  course. 

Finding  of  No  Significant  Environroenlal 
Impact:  Availability 

The  Commission  has  determined  that 
under  the  National  Environmental  Policy 
Act  of  1969.  as  amended,  and  the 
Commission's  regulations  fai  Subpart  A 
of  10  CFR  Part  51,  this  mle.  if  adopted. 


would  not  be  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  therefore  an 
environmental  impact  statement  is  not 
required.  The  environmental  assessment 
and  finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
availiible  for  inspection  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW..  Washington.  DC  20555, 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
seq).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  number  3150-0011 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  for  this  final 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
analysis  is  available  for  inspection  In 
the  NRC  Public  Document  Room.  2120  L 
Street  NW..  Washington.  DC.  Single 
copies  of  the  analysis  may  be  obtained 
from  Michael  T.  |amgochian.  Office  of 
Nuclear  Regulatory  Research.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555;  Telephone  (301) 
492-3918. 

Regulatory  Flexibility  CertiBcation 

TTiis  Hnal  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  final  rule 
will  reduce  or  at  least  postpone  the 
burden  on  NRC  Ucensees  by  reducing 
the  process  required  before  a  low  power 
license  may  be  granted.  Nuclear  power 
plant  licensees  do  not  fall  within  the 
definition  of  small  businesses  in  section 
3  of  the  Small  Business  Act.  15  U.S.C 
632.  Ihe  Small  Business  Size  Standards 
of  the  Small  Business  Administration  in 
13  CFR  Part  121,  or  the  Commissions 
Size  Standdfds  published  al  50  VK  50241 
(Dec.  9, 1985).  Therefore,  in  accordance 
with  the  Regulatory  Flexibility  Act  of 
1980.  5  U.S.C,  605(b).  the  Commission 
hereby  certifies  that  the  final  rule  will 
not  have  s  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  that,  therefore,  a  regulatory 
flexibility  analysis  need  not  be 
prepared. 

Backfit  Analysb 

The  NRC  has  determined  that  Ihe 
backfil  rule,  10  CFR  50.109.  does  not 
apply  to  this  final  rule,  and  therefore, 
that  a  backfit  analysis  is  not  required  for 
this  Final  rule  because  these 
amendments  do  not  involve  any 


provisions  which  would  impose  backiits 
as  defined  in  lOCFR  5010S(a)(l). 

List  of  SubjecU  in  10  CFR  Part  50 

Antitrust  Classified  information.  Fire 

protection.  Intergoverrunental  relations. 
Nuclear  power  plants  and  reactors. 
Penalty.  Radiation  protection.  Reactor 
siting  cnleria.  Reporting  record  keeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energ>'  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  552  and  553. 
the  Commission  is  adopting  the 
following  amendments  to  Part  50. 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTIUZATION 
FACIUTIES 

1.  The  authority  citation  for  Part  50 

continues  lo  read  as  follows: 

Autborily:  Sees  102.  103,  104.  105,  161,  182. 
ia3.  ia6.  189.  66  SlaL  93a.  937.  938.  »4&.  963. 
954,  955.  956.  as  amended,  see  234.  83  Stal. 
1244.  as  amended  (42  U.S.C.  2732.  2133,  2134. 
2135,  2201.  2232.  2233.  2236.  2239.  22821:  sees. 
201.  as  amended  202.  206,  88  Slat.  1242-  as 
amended.  1244,  1246  [42  US  C  5641,  5M2. 
5646). 

Section  S0.7  aUo  ittsued  under  Piib,  L  95- 
601,  sec  ia  92  Stal  295H 42  U.S.C  5851). 
Section  50.10  also  issued  under  sec*.  101, 165, 
68  Slfll.  936.  955.  ds  dir.fnded  [42  U  S,C.  2131. 
2235),  sec.  102,  Pub.  L  91-190.  83  Stat.  853  |42 
U.S.C.  4332].  Sections  50.23,  50.35,  50,55.  and 
50.56  also  issued  under  sec  185  68  Slat.  955 
[42  U-S  C-  2235}-  Sections  50.33a.  50.55a.  and 
Appendix  Q  also  issued  under  sec  102.  Pub 
L  91-190.  83  Stat  853  142  U.S  C  43.32). 
Sections  50.34  and  50  M  also  issued  under 
sea  204.  88  Stal.  1245  (42  U.S-C  5844). 
Sections  50.58.  5091.  and  50.92  also  issued 
under  Pub.  L  97-415.  96  Slat  2073  (42  VS.C 
2239).  Section  50.7S  also  issued  under  sec. 
122,  68  Slat  939  (42  U.S-C  2152)  Sections 
50.80-50.81  also  issued  under  sec  184  68  Slat 
954.  as  amended  (42  U.S.C.  22341  Section 
50.103  also  issued  under  sec  108.  68  Slat  939. 
as  amtnded  (42  U.S  C.  2138).  Appendix  F  also 
issued  under  sec  187.  68  Slat  955  (42  U.S  C 
2237). 

For  the  purposes  of  sec.  223.  68  Slat,  958  as 
amended  (42  U.S.C  22?31:  58  50,10  (a),  fb). 
and  |c),  50.44.  50.46.  50.48.  5054.  and  50.80(a] 
are  issued  under  sec  161b,  68  Slat  948.  a& 
amended  (42  U.S.C.  2201|b):  {§  50.10  |b)  and 
[cli  and  50.54  are  issued  under  sec.  161i,  68 
Stat,  949.  as  amended  (42  U.S.C  2201(0).  and 
S9  505.  50.55(e).  S0.59(bl.  50.70.  50-71.  50.72. 
50.73.  and  50.78  are  issued  under  sec.  1610,  68 
Stat.  950.  as  amended  (42  U.S.C.  2201(o)). 

2  In  S  30.47.  paragraph  (d)  is  revised 

to  read  as  follows 

$  50.47    Emergency  plans. 


(d)  Notwithstanding  the  requirements 
of  paragraphs  (a)  and  (b)  of  this  secbon. 
and  except  as  specified  by  this 
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paragraph,  no  NRC  or  FEMA  review, 
findings,  or  determinations  concerning 
ihe  state  of  offsite  emergency 
preparedness  or  the  adequacy  of  and 
capability  to  implement  State  and  local 
or  utility  offsite  emergency  plans  are 
required  prior  to  issuance  of  an 
operating  bcense  authorizing  only  fuel 
loading  or  low  power  testing  and 
training  (up  to  5  percent  of  the  rated 
power).  Insofar  as  emergency  planning 
and  preparedness  requirements  are 
concerned,  a  license  authorizing  fuel 
loading  and/or  low  power  testing  and 
training  may  be  issued  after  a  finding  is 
made  by  the  NRC  that  the  stale  of  onsite 
emergency  preparedness  provides 
reasonable  assurance  that  adequate 
protective  measures  can  and  will  be 
taken  in  the  event  of  a  radiological 
emergency.  The  NRC  will  base  this 
finding  on  its  assessment  of  the 
applicant's  onsite  emergency  plans 
against  the  pertinent  standards  in 
paragraph  (b(  of  this  section  and 
Appendix  E.  Review  of  applicant's 
emergency  plans  will  include  the 
following  standards  with  offsite  aspects: 

(1)  Arrangements  for  requesting  and 
effectively  using  offsite  assistance  on 
site  have  been  made,  arrangements  to 
accommodate  State  and  local  staff  at 
the  licensee's  near-site  Emergency 
Operations  Facility  have  t)een  made, 
and  other  organizations  capable  of 
augmenting  the  planned  onsite  response 
have  been  identified. 

(2)  Procedures  have  been  established 
for  licensee  communications  with  State 
and  local  response  organizations, 
including  initial  notification  of  the 
declaration  of  emergency  and  penodic 
provision  of  plant  and  response  status 
reports. 

(3)  Provisions  exist  for  prompt 
communications  among  pnncipal 
response  organizations  to  offsite 
emergency  personnel  who  would  be 
responding  onsite. 

(4)  Adequate  emergency  facilities  and 
equipment  to  support  the  emergency 
response  onsite  are  provided  and 
maintained. 

(5)  Adequate  methods,  systems,  and 
equipment  for  assessing  and  moniionng 
actual  or  potential  offsite  consequences 
of  a  radiological  emergency  condition 
are  in  use  onsite- 

(8)  Arrangements  are  made  for 
medical  services  for  contaminated  and 
injured  onsite  individuals. 

(7)  Radiological  emergency  response 
training  has  been  made  available  lo 
those  offsite  who  may  be  called  to  assist 
in  an  emergency  onsite. 

Dated  al  Rockville.  MD.  lhi«  20th  day  of 
Sfpiember  I98a 


For  the  Nuclear  Regulatory  Cj>mmi9»ion 
Sdmuel  |.  CSiilk. 
Stycretary  of  the  Commission. 
ire  Doc  B8-21809  Filed  9-22-88;  8.45  am| 
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DEPARTMEKT  OF  ENERGY 

Office  of  Nuclear  Er>ergy 

10  CFR  Part  730 

Petttlona  nequestlng  Disposal 
Capacity  for  Unusual  or  Unexpected 
Volumea  of  Low-Lavef  Radtoacttve 
Waste;  Submission  arxl  Evaluation 
Requirements 

AOCNCr:  Office  of  Remedial  Action  and 
Waste  Technology,  Office  of  Nuclear 
Energy  (NE).  Department  of  Energy. 
aCTTOtt:  Final  rule. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  issuing  regulations  for 
implementing  its  responsibilities  under 
section  5lc)(5)  of  the  Low-Level 
Radioactive  Waste  Policy  Amendments 
Act  of  1985  (the  Act!  (Pub  L  99-240). 
This  section  of  the  Act  authorizes  DC)E 
to  grant  lo  commercial  nuclear  power 
reactors  allocations  of  disposal  capacity 
for  low-level  radioactive  waste  resulting 
from  unusual  or  unexpected  operation  or 
maintenance  activities  (referred  to 
herein  as  unusual  volume  allocations). 
The  regulation  sets  forth  the  information 
required  in  petitions  for  unusual  volume 
allocations  and  the  critena  DOE  will  use 
lo  evaluate  such  petitions. 
EFFECTIVE  DATE:  September  23. 1968. 
The  effective  date  for  information 
collections  contained  in  this  rule  is 
October  24. 1988. 
FOfl  FURTNCR  INFOMSATIOM  CONTACT: 

Joseph  A.  Coleman,  NE-24.  Department 
of  Energy.  Washington,  DC  20545, 
Telephone  301-353-4728. 
SUPPLEHEMTARY  INFOflMATM>N: 

L  Background 

On  January  26. 1987.  DOE  published  in 
the  Federal  Register  (52  PR  2792)  a 
Notice  of  Inquiry  soliating  public 
comment  on  issues  that  DOE  considered 
central  lo  lis  management  of  section 
5(c)(5)  of  the  Act.  the  unusual  volume 
allocations  provision.  After 
consideration  of  the  comments  received 
on  the  Notice.  DOE.  on  January  20. 1988. 
issued  a  Notice  of  Proposed  Rulemaking 
m  the  Federal  Register  (53  FR  1594).  The 
notice  responded  to  comments  received 
on  the  earlier  notice  and  set  forth 
proposed  regulations  for  nuclear  power 
reactors  to  use  to  petition  DOE  for 
unusual  volume  allocalions.  and  for 
DOE  to  use  to  evaluate  such  requests.  A 


60-day  public  comment  period  on  the 
Notice  of  Proposed  Rulemaking  ended 
March  21,  and  a  public  heanng  on  the 
proposed  rules  was  held  in  Washington. 
DC.  on  February  25. 1988. 

U.  Summary  of  Conunents  and  DOE 
Responses 

The  Edison  Electric  Institute's  Utility 
Nuclear  Waste  Management  Croup 
(EEI)  was  the  only  entity  lo  provide  oral 
testimony  at  the  public  heanng  and  to 
submit  written  comments.  Yankee 
Atomic  Electric  Company  provided  DOE 
written  endorsement  of  EEl's  comments. 
In  general.  EEfs  comments  were 
supportive  of  the  proposed  regulations. 
However,  the  comments  raised  issues  in 
two  specific  areas:  (1)  The  proposed 
illustrative  list  of  unusual  activities,  set 
forth  in  the  definition  of  "Unusual  or 
Unexpected  Acdvilies"  at  §  730.2  of  the 
proposed  rules,  and  (2)  the  methodology 
for  determining  the  volume  to  be  granted 
in  response  (o  a  particular  request,  al 
5  730.7.  These  comments  and  DOE's 
responses  are  discussed  below. 

.4.  Df-'finition  of  "Unusual  or  Unexpected 

Activity" 

The  definition  of  "Unusual  or 
Unexpected  Activity"  in  the  proposed 
regulation,  under  {  730.2,  included  a  list 
of  reactor  operating  and  maintenance 
activities  illustrative  of  the  kinds  of 
acllvilies  that  would  be  eligible  for 
unusual  volume  allocations.  The  Notice 
off*roposed  Rulemaking  emphasized 
that  the  activities  Hsted  in  the  definition 
are  intended  lo  be  non-exclusive 
guidance  as  to  the  kinds  of  activities 
eligible  for  unusual  volume  allocations, 
and  that  DOE  would  also  consider  olht;r 
activities  not  typically  associated  with 
day  to-day  plant  operations. 

EEI  recommended  that  the  list  of 
activities  in  the  definition  be  amended 
to  include  "decommissioning  activities." 
noting  thai  the  examples  m  the 
definition  only  included  activities 
associated  with  an  operating  reactor,  or 
activities  undertaken  during  a  shut- 
down phase  to  make  the  reactor 
operational  again.  In  evaluating  this 
recommendation.  DOE  has  noted  Ihat 
the  Act  does  not  distinguish  between 
operational  and  decommissioning 
phases  in  the  methodology  for 
calculating  "regular  allocations"  under 
section  5(c)  (1)  through  (4).  Moreover. 
the  Report  of  the  House  Committee  on 
Energy  and  Commerce  (H.  Rep.  No.  99- 
314.  pt.  2.  Dec.  4. 1985.  p.  311  Slates  thai 
•Commercial  reactors  which  have 
received  their  full  power  licenses  but  are 
not  longer  in  operation,  and  including 
reactors  undergoing  decommissioning, 
are  entitled  to  the  same  allocationa 
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available  lo  reactors  which  are  in 
operation  and  have  received  their  full 
power  hcenses. '  It  appears,  then,  thai 
Congress  did  not  consider 
decommissioning  lo  be  a  discrete 
activity  apart  from  those  activities  for 
which  utilities  receive  regular 
allocations.  Therefore.  DOE  does  nol 
believe  that  decommissioning,  itself. 
wilhout  further  description  of  the 
particular  actunlies  involved  in  the 
undertaking,  would  qualify  as  an 
activity  eligible  for  an  unusual  volume 
allocation. 

At  the  same  time,  however.  Congress 
developed  the  methodology  for 
calculating  regular  allocations  from 
statistics  reflecting  average  low-level 
waste  generation  rates  for  commercial 
power  reactors  during  several  years 
prior  to  the  Act.  These  statistics  were 
developed  by  the  Electrical  Power 
Research  Institute,  and  are  detailed  in 
the  report.  "Identification  of  Radwaste 
Sources  and  Reduction  Techniques." 
EPRl  NP-3370.  January  1984.  The  broad 
range  of  activities  that  made  up  the 
^ggrPS^tP  volumes  of  low-level  waste 
from  power  reactors  during  these  years 
did  not  include  activities  uniquely 
associated  with  decommissioning, 
although  some  activities  undertaken  in  a 
decommissioning  project  may  be  similar 
to  activities  employed  in  day-to-day 
operation  and  maintenance  of  a  reactor. 
Because  of  this,  DOE  believes  that  many 
individual  activities  that  may  be 
undertaken  dunng  decommissioning 
may  deviate  from  "norma!  day-to-day 
plant  operations."  as  envisioned  by 
Congress.  Therefore,  particular  activities 
that  are  uniquely  associated  with  a 
decommissioning  effort  may  be  eligible 
fur  unusual  volume  allocations. 

In  addition  to  those  activities  uniquely 
associated  with  decommissioning.  DOE 
believes  that  other  actmties  undertaken 
dunng  decommjssjomng.  including 
activities  that  might  also  be  performed 
during  norma!  operating  conditions,  may 
be  considered  unusual  activities,  if. 
collectively,  the  number  or  frequency  of 
the  aclivities  would  be  significantly 
increased  during  decommissioning. 
However,  in  requesting  an  unusual 
volume  allocation,  the  petitioner  would 
be  required  to  describe  the  constituent 
activities  that  are  planned,  since  there  is 
no  standard  convention  for 
decommissioning  al  this  time. 

Within  the  limitations  of  the  factors 
cited  above,  DOE  agrees  with  the 
recommendation  of  the  commenter.  thai 
decommissioning  activities  be  eligible 
for  unusual  volume  allocations. 
However,  because  the  definition  of 
"unusual  or  unexpected  activities"  in 
the  proposed  rule  is  non-exclusive,  DOE 


does  not  believe  that  it  is  necessary  to 
alter  the  list  of  illustrative  activities  set 
forth  in  the  proposed  rules.  Therefore. 
Ihe  definition  in  the  final  rule  has  not 
been  changed. 

Reactors  that  plan  to  initiate 
decommissioning  projects  before  the 
end  of  the  Interim  access  period  may 
petition  DOE  for  unusual  volume 
allocations  in  accordance  with  the 
regulations  contained  m  this  Notice. 
Because  no  decommissioning  activities 
are  currently  planned  to  begin  before 
1993.  DOE  does  not  believe  that  the 
provision  will  significantly  affecl  the 
disposal  capacity  available  for  unusual 
volume  allocations, 

B.  Volume  Determination 

Section  730.7  of  the  proposed  rule 
described  the  methodology  DOE 
proposed  to  use  lo  calculate  volumes 
granted  in  response  to  eligible  petitions. 
DOE  may  reduce  the  volume  granted,  as 
described  in  §  730.7(b).  (c)  and  (d).  if  the 
total  volume  of  disposal  capacity 
available  lo  DOE  for  distribution  as 
unusual  volume  allocations  becomes 
reduced.  Such  reductions  could  result 
from  departures  from  current  trends  in 
disposal  of  low-level  waste  from 
commercial  power  reactors,  or  from 
inordinate  demand  for  unusual  volume 
allocations  dunng  a  calendar  year. 
These  conditions  are  detailed  in  i  730.8. 

The  unusual  volume  allocation 
granted  in  response  lo  a  petition  may 
also  be  reduced  if  the  petitioning  reactor 
already  has  allocation  volume  in  excess 
of  that  needed  fur  its  ongoing  operating 
and  maintenance  activities  through  the 
rest  of  the  penod.  In  determining  this. 
DOE  would  consider  both  allocation 
volume  received  through  the  regular 
allocation  process,  section  5{c)  (1) 
through  (31  of  the  .Act,  and  any  volume 
received  from  another  low-level  waste 
generator  through  the  provision  of  the 
Act  allowing  the  transfer  of  allocations 
at  any  time,  section  5(c)(4),  Then,  to 
calculate  whether  any  of  the  volume  is 
in  excess  of  that  needed,  the  volume 
projected  for  that  need  is  subtracted 
from  the  remainder  of  the  volume 
available  for  the  period.  Any  excess 
volume  can  be  applied  toward  the 
unusual  activity,  and  the  unusual 
volume  allocation  granted  by  DOE 
would  be  reduced  accordingly. 

EEI  recommended  that  the  formula 
described  in  5  730  7  of  the  proposed 
rules  be  adjusted  so  that  any  disposal 
allocation  volume  Ihat  a  reactor  has 
transferred  to  another  waste  generator 
also  be  subtracted  from  the  volume  that 
may  be  applied  toward  disposal  of  low- 
level  waste  from  the  unusual  activity. 
Because  the  proposed  rule  already 
required  petitioners  lo  factor  in  the 


volume  of  disposal  allocation  they  had 
received  through  a  transfer,  the 
recommended  change  to  the  proposed 
ruie  would  result  in  consistent  treatment 
of  transfers  to  and  transfers  from  the 
petitioning  reactor 

DOE  agrees  with  the  recommendation, 
and  has  altered  the  formula  for 
calculating  unusual  volume  allocalions 
by  adding  S  730.7(a)(5).  The  new 
provision  adds  the  following  categor>'  to 
the  disposal  allocation  commitments 
that  may  be  subtracted  from  the  total 
allocation  that  a  reactor  has  received 
"Any  portion  of  the  reactor's  regular 
allocation  volume  that  has  been 
transferred  lo  another  entity  under  the 
provisions  of  section  5(c)(4)  of  the  Act." 
The  new  provision  also  requires  that 
"the  petitioner  shall  provide  DOE  a  copy 
of  the  allocation  transfer  documentation 
described  in  this  section  of  the  Act." 

DOE  does  not  believe  that  this  change 
lo  the  proposed  rules  will  have  a 
significant  effect.  The  new  provision  will 
be  invoked  only  in  those  cases  where 
the  allocation  that  a  petitioner  has 
received  (l)  exceeds  whet  is  needed  to 
dispose  of  waste  from  activities  other 
than  the  one  for  which  the  peblion  is 
submitted,  and  (2)  the  petitioner  had 
transferred  allocation  prior  to 
submitting  the  unusua)  voJume  petition 
to  DOE. 

III.  Procedural  Requirements 

A.  Executive  Order  No.  12291 

Under  Executive  Order  12291  agencies 
are  required  to  determine  whether 
proposed  rules  are  maior  rules  as 
defined  in  the  Order  DOE  has  reviewed 
this  rule  and  has  determined  that  it  is 
not  a  major  rule  because:  Issuing 
Unusual  Volume  allocations,  as 
proposed  in  this  rule  will  not  have  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more:  will  nol  result  in  a 
major  increase  in  costs  or  pnces  for 
consumers,  individual  industnes. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  have  significant  adverse  effects  on 
competition.  emplo>*ment.  investment 
productivity,  innovation,  or  on  the 
ability  of  United  Stales-based 
enterprises  to  compete  with  foreign- 
based  enterprises. 

B.  Regulatory-  Flexibihty  Act 

In  accordance  with  section  605fb)  of 
the  Regulator)'  Flexibility  Act,  5  U.S-C. 
601,  et  seq..  DOE  finds  that  sections  603 
and  604  of  the  said  Act  do  not  apply  to 
this  rule  because  the  rule  will  affect  only 
electrical  utilities  thai  own  nuclear 
power  reactors,  and  will  not  affect  smal. 
entities. 
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C.  Sat!ona!  Environmental Pohcy  AU 

Issuing  Unusual  Volume  allocations 
un<ier  this  rule  will  oot  result  in  any 
effect  on  the  quality  of  the  human 
enviromnent  because  (1)  the  total 
capacity  for  disposal  of  low-level  waste 
from  commencal  power  reactors  la 
limited  to  11.900.000  cubic  feet, 
irrespective  of  Unusual  Volume 
allocations.  12]  each  dUpo&al  facility 
may  limit  the  volume  of  waste  disposed 
regardless  of  the  availability  of  reactor 
allocations,  and  |3)  the  types  of  waste 
for  which  Unusual  Volume  allocations 
are  granted  must  be  suitable  for  disposal 
at  one  of  the  currently  operating 
disposal  facilities. 

Therefore,  DOE  has  concluded  that 
the  rule  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Accordingly, 
preparation  of  an  environmental 
assessment  or  an  environmental  impact 
statement  is  not  required.  However, 
petitions  that  meet  eligibility 
requirements  will  be  subject  to  review 
under  the  National  Environmental  Policy 
Act. 

D  Paperwork  Reducuon  Act 

The  information  collections  contained 
.n  this  rule  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  as  amended. 
L'nless  otherwise  noted  in  the  Federal 
Register,  the  effective  date  for  these 
information  coliectiona  is  October  24. 
1988. 

List  of  Subjects  in  10  CFR  Part  730 

Nuclear  power  plants  and  reactors, 
waste  treatment  and  disposal.  Issued  in 
Washington.  DC  on  luly  27.  1988, 
lotui  £.  Bnbtitz. 

.\r:,P)i  Dirf^ctLT.  Off  ice  cf  Remedial  Action 
a.iJ  Waste  T^chnolo^y  Office  ofNucfear 
Energy 

For  the  reasons  set  out  in  the 
preamble,  Chapter  11!  of  Title  10  of  the 
Code  of  Federal  Reflations  is  amended 
as  set  forth  below.  Part  730  la  added  as 
set  forth  below- 

PART  730— UNUSUAL  VOLMCS 
ALLOCATION  PETITION 
PROCEDURES 

Subpart  A— Oeneral  Provisions 

730  1     P-jrpose  and  sropp 
73az    Oefinitjona. 
"30J     Commuoicdlion* 

Su«p«1  e— Ai»oca«on  PvObons 

"30-4     riUns- 

T30.5     Coiitenli  of  prIitionB. 

"30  6    Eligibility  criteru. 

730.7     Volume  detenu  nation. 

730-8    Sched'j'ie  for  ilistnbuting  allocations. 


Authority:  Section  5{cH^t-  F^ib.  U  »9-::40,  99 
Stat.  1842  (42  It  S.C.  2021  b-i). 

Subpsft  A^-O^nflrsl  ProvWoos 

§  730.1     Purpose  and  scop«. 

U)  The  reguldtions  in  this  part 
establish  pro<.edure«  fur  submitting 
petitions  and  for  allocating!  disposal 
capacity  under  section  5(cH5}  of  the 
I.ow-Level  Radii>active  Waste  Policy 
Amendments  Act  of  IftftS,  and  prescribe 
criteria  for  determining  eligibility  for 
such  allocations.  The  rpgulations  in  this 
part  apply  to  all  operators  of 
commercial  nuclear  power  reactor  units 
possessing  a  full-power  operating 
license  (pursuant  to  10  CFR  Part  50). 

§  730.2    Definittons. 

As  used  in  this  part. 

■  Act"  mear\s  the  Low-l^eve! 
Radioactive  Waste  Policy  Amendments 
Act  of  1965  (Pub  L  99-240); 

Department"  means  the  U.S. 
Department  of  Energy: 

"Interim  Access  Period"  means  the  7- 
year  period  beginning  January  1. 1986 
and  ending  December  31,  1992; 

"Ucenstng  Period"  means  the  3-year 
period  within  the  interim  access  period 
beginning  lanuary  1, 19M0  and  ending 
December  31.  1992; 

"Regular  Activity"  means  an  event  at 
a  commercial  nuclear  power  reactor 
associated  with  dayto-day  plant 
operations: 

"Regular  Allocation"  means  the 
issuance  of  a  specific  volume  of  low- 
level  radioactive  waste  disposal 
capacity  made  to  each  commercial 
nuclear  power  reactor  based  on  the 
formula  in  section  S^c)  (1)  and  (2)  of  the 
Act  for  use  at  any  of  the  currently 
operating  commercial  disposal  sites; 

'Transition  Period'"  means  the  4-year 
period  within  the  interim  access  period 
beginning  January  1,  1986  and  ending 
December  31. 1989: 

"Unusual  or  Unexpected  Activity" 
means  an  event  at  a  commercial  nuclear 
reactor  not  typically  associated  with 
day-to-day  plant  operations,  including 
but  not  limited  to  sleam  generator 
repair,  pnmary  coolant  recirculation 
pipe  repair  or  replacement,  operation  as 
a  "dry  site"  reactor  within  off-site 
radioactive  liquid  discharge,  major 
equipment  or  hardware  repair,  removal, 
modification,  or  replacemeoL  tnajor 
equipment  modified tion  under  the 
Nuclear  Regulatory  Commission's 
backfit  rule  [10  CFR  SO  109 J,  and 
activities  di;bigned  to  increase  the 
capacity  for  spent  nuclear  fuel  storage 
at  power  reactors. 

"Unusual  Volume  Allocation"  means 
an  Issuance  of  a  specific  volume  of  low- 
level  radioactive  waste  disposal 


cipacily  tu  a  commercial  nuclear  power 
reactor  by  the  Secretary  of  Fjiergy  under 
section  S<d)(5)  of  the  Ad  for  disposal  of 
waste  from  unusual  or  unexpected 
activities. 

"Yearly  Base  Volume    is  the  total  of 
Unusual  Volume  capaaty  in  cubic  feel 
thai  may  be  allocated  by  the 
Department  for  any  calendar  year. 

§  730.3    Communlcationt. 

Any  coramunicalion  or  repi^n 
concerning  the  reguUtion  in  this  part 
and  any  petition  filed  under  these 
regulations  may  be  submitted  to  the 
Director.  Office  of  Remedial  Action  and 
Waste  Technology,  Office  of  Nuclear 
Energy.  U.S.  Department  of  Energy, 
Washington,  DC  20545 

Subpart  B— Anocstton  Petttlon« 
S  730.4  FMng. 

(a)  Petitions  for  Unusual  Volume 
allocations  shall  be  filed  in  triplicate 
with  the  Director.  Office  of  Remedial 
Action  and  Waste  Technology,  Office  of 
Nuclear  Flnergy.  U.S  Department  of 
Energy.  Washington.  DC  20545.  Written 
notification  will  be  provided  to  the 
petitioner  acknowledging  receipt  of  the 
petition. 

(b)  Petitions  may  be  filed  as  needed. 
i.e..  before,  during  or  after  the  activity 
for  which  the  request  is  made. 

(c)  No  Unusual  Volume  allocaUon  will 
be  made  earlier  than  6  months  before 
the  start  of  the  unusual  or  unexpected 
activity  for  which  an  allocation  is 
requested. 

fd)  A  petition  may  be  submitted  for 
additional  capacity  for  disposal  of 
waste  resulting  from  an  unusual  or 
unexpected  activity  for  which  an 
Unusual  Volume  allocation  has  already 
been  made. 

(ej  Petitions  are  granted  conditionally 
upon  use  of  the  volume  allocated  for  the 
activity  stated  in  the  grant.  Within  30 
days  after  all  waste  resulting  from  such 
activity  has  been  disposed,  the  recipient 
of  an  Unusual  Volume  allocation  report 
to  the  Department  the  volume  of  waste 
resulting  from  the  activity  that  has  been 
disposed-  The  excess  of  any  Unusual 
Volume  capacity  allocated  for  the 
activity  will  thereupon  revert  to  DOE. 

9  730.S    Contents  o4  p«tmona. 

(a)  Each  petition  for  an  Unusual 
Volume  allocation  shall  contain  the 
following  information: 

(1)  Name,  address  and  telephone 
number  of  point  of  contact; 

(2)  Name  of  the  reactor  and  utility 
requesting  an  allocation; 

[3J  Detailed  description  of  the  activity 
generating  the  waste; 
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14)  Dates  during  which  the  activity 
occurred  or  will  occur 

(5)  Estimated  dates  [months  and 
years)  during  which  the  waste  will  be 
shipped  for  disposal; 

(6)  ExplandOon  of  the  need  for  the 
Unusual  Volume  allocation.  This 
explanation  shall  include: 

(i)  The  reactor's  regular  allocation  for 
the  period  in  which  the  unusual  or 
unexpected  activity  occurred  or  will 
occur: 

(ii)  The  volume  of  waste  generated  or 
estimated  to  be  generated  by  the 
unusual  or  unexpected  activity; 

(iii)  Explanation  of  the  extent  to  which 
the  reactor's  ri^gular  allocation  for  the 
period  in  which  the  unusual  or 
unexpected  activity  occurred  or  will 
occur  can  accommodate  the  waste 
generated  by  the  unusual  or  unexpected 
activity: 

(iv)  "The  volume  of  disposal  capacity 
requested,  expressed  in  cubic  feet. 

(7)  Statement  that  the  petitioner  has 
not  appUed  to  the  Nuclear  Regulatory 
Commission  for  emergency  access  under 
section  8  of  the  Act; 

(8)  Statement  that  the  waste  for  which 
the  petition  is  submitted  is  suitable  for 
disposal  at  at  least  one  of  the  operating 
disposal  sites  identiHed  in  the  Act. 

(9)  Any  other  infonnation  the 
petitioner  believes  will  assist  in 
evaluating  the  petition. 

(b)  After  the  petition  has  been 
submitted,  the  Department  may  seek 
additional  information  from  the 
petitioner  in  order  to  enable  the 
Department  to  determine  eligibility  for 
an  allocation,  or  to  determine  the 
capacity  to  be  allocated. 

$730.6    EMgtbillty  criteria. 

The  Department  will  use  the  following 
criteria  to  determine  whether  a  petition 
is  eligible  for  an  allocation. 

(a)  The  activity  for  which  the  petition 
is  submitted  should  be  an  unusual  or 
unexpected  activity,  as  defined  in 

fi. 730.2. 

(b)  The  petition  should  demonstrate 
that  the  balance  of  a  reactor's  regular 
allocation  at  the  time  the  unusual  or 
unexpected  activity  occurred  or  will 
occur,  plus  the  balance  of  any  Unusual 
Volume  allocation  the  reactor  has 
received,  will  not  exceed  the  sum  of  the 
volume  that  will  be  needed  for  regular 
activities  during  the  transition  period  or 
the  licensing  period,  as  applicable,  and 
the  volume  that  is  needed  during  the 
period  for  the  unusual  or  unexpected 
activity. 

(c)  The  waste  resulting  from  the 
activity  for  which  the  petition  is 
submitted  should  be  suitable  for 
disposal  at  at  least  one  of  the  operating 
disposal  sites  identiHed  in  the  Act 


S  730.7    Volume  determination. 

(a)  Except  as  adjusted  under 
paragraphs  |b),  Id  or  (d)  of  this  section, 
the  allocation  issued  in  response  lo  a 
petition  shall  be  the  difference  between 
the  volume  that  the  Department 
determines  to  be  required  to  dispose  of 
waste  from  the  unusual  or  unexpected 
activity,  and  that  portion  of  total 
allocations  received  by  the  reactor 
(regular  and  Unusual  Volume 
allocations)  that  will  be  available  for 
application  toward  disposal  of  waste 
from  the  activity.  The  allocation  volume 
that  will  be  available  for  disposal  of  this 
waste  is  the  difference  between  the  lolal 
allocation  volume  that  the  reactor  has 
received,  and  the  sum  of: 

(1)  The  reactor's  regular  allocation 
volume  already  used  for  disposal  of 
waste  from  regular  activities: 

(2)  The  reactor's  regular  allocation 
volume  that  is  expected  to  be  required 
for  disposal  of  waste  from  regular 
activities  through  the  remainder  of  the 
transition  period  or  licensing  period,  as 
applicable; 

(3)  Any  portion  of  the  reactor's  regular 
allocation  volume  that  will  have  been 
used  at  the  time  the  Unusual  Volume 
allocation  is  issued  to  dispose  of  waste 
from  the  activity  for  whidi  the  petition 
is  submitted: 

{4J  Any  portion  of  any  previous 
Unusual  Volume  allocation  that  will 
have  been  used  at  the  time  the  Unusual 
Volume  allocation  is  issued  to  dispose 
of  waste  from  the  activity  for  which  the 
petition  is  submitted;  and 

(5)  Any  portion  of  the  reactor's  regular 
allocation  volume  thai  has  been 
transferred  to  another  entity  under  the 
provisions  of  section  5(c)(4)  of  the  Act. 
The  petitioner  shall  provide  DOE  a  copy 
of  the  allocation  transfer  documentation 
described  in  this  section  of  the  Act. 

(b)  Except  as  provided  in  5  730.8.  if 
the  Department  determines  that  the  total 
Unusual  Volume  awarded  for  any  year, 
as  determined  under  ptiragraph  (a)  of 
this  section,  may  exceed  the  yearly  base 
volume  for  that  year,  as  determined 
under  $  730.8,  the  Department  shall 
reduce  pending  and  subsequent 
allocations  for  that  year  so  that  the  sum 
of  the  volumes  awarded  does  not 
exceed  the  yearly  base  volume. 

(c)  The  capacity  allocated  to  any 
single  reactor  shall  not  exceed  25 
percent  of  the  yearly  base  volume,  as 
determined  under  §  730-8.  during  the 
year  for  which  the  allocation  is  made. 

Id)  If  the  Department  determines  that 
licensing  of  new  reactors  will  result  in 
the  sum  of  regular  reactor  allocations 
and  Unusual  Volume  allocations 
exceeding  11.900.000  cubic  feet,  then 
pending  and  subsequent  allocations  will 
be  reduced  so  that  the  sum  of  all 


allocations  does  not  exceed  11.900,000 
cubic  feet. 

§  730.B    Schedule  for  dUtrttHittng 
allocations. 

(a)  The  yearly  base  volume  that  is 
available  for  disbursement  by  the 
Department  dunng  a  calendar  year  in 
response  to  Unusual  Volume  petitions 
shall  be  determined  as  follows:  The 
800.000  cubic  feet  of  capacity  available 
shall  be  divided  equally  among  the  7 
years.  Any  capacity  not  allocated  m  a 
year  shall  be  distributed  in  equal 
portions  among  subsequent  years. 

(b)  Any  excess  disposal  capacity 
conveyed  to  the  Department  under 

§  730.4(el  shall  be  distnbuted  in  equal 
portions  lo  the  yearly  base  volumes  for 
subsequent  years. 

(c)  The  Department  shall  not  allocate 
more  than  the  yearly  base  volume  in  any 
year,  unless  it  determines  that: 

(l)(il  The  volume  capacity  to  be 
issued  does  not  significantly  exceed  the 
yearly  base  volume,  and 

{li)  A  significant  number  of  petitions 
would  be  affected  by  so  limiting 
allocations;  or 

(2)  It  is  substantially  likely  that  the 
Unusual  Volume  capacity  available  for 
the  remainder  of  the  interim  access 
period  will  exceed  the  capacity  for 
which  petitions  will  be  submitted. 

|FR  Doc  fl8-21B59  Filed  9-22-88;  8:45  ami 
BILLING  CODE  MSO-01-H 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  324 

Agrfcultural  Loan  Loss  Amortization 

AGENCV.  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 

S  324.2(a)|3).  as  published  on  page  2213.1 

of  the  June  14, 1968  issue  of  the  Federal 

Register  (53  re  ZZVyi). 

FOn  FURTHER  INFORMATION  CONTACT. 

William  C.  Crothers,  |202)  898-0906. 

Accordingly: 
§324.2    (Corrected) 

Paragraph  (a)(3)  is  corrected  to  read 
as  follows: 

(a)  •  •  • 

(3)  Which  has  total  assets  of  SlOO 
million  or  less  as  of  the  most  recent 

Report  of  Condition;  and 

Dated;  Seplember  19. 1988. 
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Fetierai  Oeponi  Insurance  Cofpcniuon, 

Hoyle  L  Robuisoo. 

E^ecunve  Secretary 

[7H  Doc.  BB-aaei  Filed  9-22-8ft  8:45  ami 
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DEPARTUEMT  OF  TRAMSPORTATKm 
Federal  Avtetton  AcknMttnOon 

14CFRPart39 

[Docket  No.  69-NM-127-AO;  AnMlL  39- 

60291 

AlrwortMnees  Dlrectfvet;  Brttteh 
Aerospeoe  M<xM  BAe  146  Series 

Atrpianea 

AOENCY:  Federal  Aviation 
AdrainistratioD  (FAAl,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthinesB  directive  (AD). 
applicable  to  Bntish  Aerospace  Model 
DAe  146  senes  airplanes,  which 
C'jirently  requires  inspection  of  the  rear 
Fuselage  lap  >oints  for  cracks,  and  repair, 
!f  necessary.  This  amendment  revises 
ihe  idenlification  of  the  areas  to  be 
inspected.  This  coodiUon,  if  not 
corrected,  could  result  in  cracking  of  the 
rear  fuselage  skin  at  lap  joint  rivet  holes, 
which  could  lead  to  a  reduced  ability  of 
t.he  fuselage  structure  to  withstand 
design  loads. 

EFFECTIVE  DATE:  October  13, 1988. 
AOOffESES:  The  applicable  service 
information  may  be  obtained  from 
Bntish  Aerospace.  Librarian  for  Service 
Bulletins,  P-0  Box  17414.  Dulles 
International  Airport  Washington,  DC 
20041,  This  information  may  be 
examined  at  FAA.  Northwest  Mountain 
Region.  17900  Psatic  Highway  South. 
Seattle.  Washington,  or  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South,  Seattle.  Washington. 

FOR  FURTHEIt  IMFORMATIOH  CONTACT: 

Mr.  William  Schroeder,  Standardization 
Branch.  ANM-llS;  telephone  (206)  431- 
1565.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Padfic  Highway 
South.  C-68966.  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  On  June 
23,  1983.  the  FAA  issued  AD  88-14-08. 
Amendment  39-5972  (53  FR  25137;  July  5. 
1988)  to  require  inspection  of  the  rear 
fuselage  lap  joints  on  Bnbsh  Aerospace 
Model  BAe  148  series  airplanes.  Thai 
AD  identified  the  areas  required  to  be 
inspected  as  stnnger  2. 10.  and  19 
between  fuselage  stations  541.0  and 
672.04.  That  AD  was  prompted  by 
reports  of  improper  bonding  of  rear 
fuselage  lap  joints.  This  condition,  if  not 


corrected,  cooJd  result  in  cracking  of  the 
rear  fuselage  akin  al  Lap  rouits  rivet 
holes,  which  could  lead  to  a  reduced 
ability  of  the  fuaelage  structure  to 
withstand  design  loads. 

Subsequent  (o  the  i&suancf?  of  AD  U6- 
14-0&  the  FAA  was  notified  by  the 
manufacturer  and  the  United  Kingdom 
Civil  Aviation  Authonty  (CAA)  that  the 
area  that  must  be  inspected  al  those 
stringers  is  different  for  the  Bntish 
Aerospace  Model  BAe  146  200  senes 
airplanes,  in  order  to  adequately  detect 
cracking.  This  condition,  if  not 
corrected,  could  lead  to  a  reduced 
abdily  of  the  fuselage  structure  to 
withstand  expected  loading  conditions 
in  service- 

Bntish  Aerospace  has  issued  Service 
Bulletm  5^70.  Revision  1.  dated  July  15, 
1988,  which  describes  eddy  current 
inspections  to  delect  cracking  of  the 
inner  and  outer  fuselage  skin,  and 
rppair.  if  necessary  This  service  bulletin 
identifies  the  area  to  be  inspected  for 
the  Modei  BAe-146  100  senes  airplanes 
as  the  area  between  station  541.0  and 
672.04  at  stnnger  10:  and  the  area  to  be 
inspected  for  the  Model  BAe-146  200 
senes  airplanes  as  stringers  2, 10.  and 
19.  between  fuselage  stations  635.36  and 
766.40.  The  United  Kingdom  CAA  has 
classified  the  ser\'ice  bulletin  as 
mandatory. 

This  airplane  model  is  manufactured 
in  United  Kingdom  and  type  certificated 
in  the  United  States  under  the 
provisions  of  S  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  this  AD  supersedes  AD 
88-14-06  to  require  eddy  current 
inspections  for  cracks  of  the  inner  and 
outer  fuselage  skins,  and  refwir  prior  to 
further  flight,  if  necessary,  m 
accordance  with  the  revised  service 
bulletin  previously  mentioned. 

Since  a  condition  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
IS  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distnbutioo  of  power  and 
responsibilities  among  the  venous  levels 
of  govemraenL  Therefore,  m  accordance 
with  Executive  Order  12612.  if  is 
determined  that  this  final  rule  will  not 
have  sufficient  federahsm  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment- 


The  FAA  has  deterrained  that  this 
regulation  is  an  emergency  regulation 
that  IS  not  considered  to  be  major  under 
Executive  Order  12291  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  smce  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
UOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  Febnjary  26.  19791  If  this 
action  is  subsequently  determined  to 
involve  a  significant/mator  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  Bppropnate.  will  be  prepared  and 
placed  m  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  SubjecU  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Adoption  of  tba  Amendment 

.Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  j  3913  of  Part  39  of  the  Federal 
Aviation  Resulations  (14  CFR  39  13}  as 
follows: 

PART39-<AMENO€D| 

1.  The  authonty  citation  for  Part  39 
continueji  to  read  as  follows: 

Authonty:  49  U.S.C.  MbMs).  1421  and  1423; 
49  U.S  C  lU6{g)  iKffviMd  Pub  L  97-449. 
).inuar>  12.  1983).  and  14  CO*  UW 

§39.13    (Aimndedl 

2.  By  superseduig  AD  88-14-08. 
Amendment  39-5972  {53  FR  25137;  July  5. 
1988),  with  the  following  new 
airworthiness  directive: 

British  Aftrospace:  Applies  to  certain  British 

r\>'svii}H( (•  jBAe)  Model  14ft  aenes 
airplanes,  as  lisied  in  BAe  146  Service 
BuUelm  53-70.  Revision  1.  daied  July  15. 
lyfta  (hereinafter  retwred  lo  as  SB  53-701. 
certificated  in  any  r.atfwory  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  delect  cracking  of  the  rear  fuselage  skin, 
accomplish  Ihe  following 

A  For  Model  BAe  146  200  and  200A  scries 
airplane*  listed  in  paragraph  1  Afllfc)  of  SB 
53-7Q:  Prior  to  the  accumuialton  of  16.000 
landings,  or  within  30  days  after  the  eflectrve 
date  of  this  AD.  whichever  occurs  later,  and 
thereafter  at  intervais  noi  to  exceed  12.000 
Uindings.  inspect  the  \ap  (ami  at  stringer  2 
It^ft.  belween  fuselage  sl<ition&  63536  dnd 
766-40,  for  cracks,  in  accordance  with  SB  5^ 
70.  If  cracks  are  found  which  exceed  the 
limits  specitied  in  SB  53-70.  n?pair  befort! 
further  flight,  in  accordance  with  that  service 
bulletin. 

B  For  Model  DAe  14«  100.  lOOA.  200.  and 
ZOQA  tenes  airplanes  listed  in  paragraphs 
rA(l)(a|.  lA(lJ(bl.andlAnilclofSB53~70: 
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Prior  to  the  accumulauon  of  12.000  landings. 
Qt  wilhin  30  days  after  the  effetlive  date  of 
this  All  whichever  occurs  later,  and 
thereafter  at  intervals  not  to  exceed  9.000 
Undines,  uiapecl  lap  joints  at  stringer  10  left 
und  nghl  between  fuselage  stattuns  5410  and 
fr2  (M  for  Ihe  Model  BAe  146  100  series,  and 
M5.3H  and  706.40  for  the  Model  a^e  146  200 
scries,  for  cracks,  in  accordance  with  SB  S3- 
70  If  cracks  are  found  whtuh  exceed  Ihe 
Hpccified  limits  specified  in  SB  53-70.  repair 
befom  Further  flighL  in  accordance  with  that 
sen-ice  bulletin. 

Note.— BAe  146-1(X)  and  -iOOA  senes 
airplanes  that  have  previously  complied  wilh 
paragraph  B  of  AD  aa-14-Oa.  Amendment  3f»- 
5972.  are  considered  to  have  complied  with 
the  initial  inspection  requirements  of 
paragraph  B.  of  this  AD,  The  inspecaon  is  lo 
be  repeated  in  accordance  with  this  AD  at 
intervals  not  to  exceed  9.01X1  landings,  as 
indicated. 

C  For  Model  BAe  146  200  and  2ll0.^  senes 
airplanes  hsicd  m  paragraph  1  A  |lllr)  of  SB 
&3-70:  Pnor  to  the  accumulation  of  12,000 
landings,  or  within  30  days  after  the  effective 
date  of  this  AD.  whichever  occurs  Later,  and 
thereafter  at  intervals  not  lo  exceed  9.000 
lundings.  inspect  the  lap  iomt  at  stringer  19 
left.  t>etween  fuKela^e  slattunfi  635.36  and 
'f*.4().  for  cracks,  in  accordcince  wuh  SB  53- 
70  If  cracks  are  found  which  ex:t:eed  the 
llniits  specified  in  SB  S3-7a  repair  before 
further  flight,  m  accordance  with  thai  service 
bulletin. 

D.  An  alternate  means  of  compbaoce  or 
adjustmenl  of  the  compliance  time,  which 
provides  an  acceplable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Siandardizaiion  Branch,  ANM-113.  FAA. 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager. 
Standardization  Branch.  A-Wi-llS. 

E  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21. 197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
Bccomplishment  of  the  requirements  of  this 
AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  8er\'ice  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Bntish  Aerospace.  Libranan 
for  Service  Bulletins,  P.O.  Box  17414. 
Dulles  International  Airport. 
Washington.  DC  20041.  This  information 
may  be  examined  at  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  Seattle 
Aircraft  Certification  Office.  9010  East 
Marginal  Way  South.  Seattle, 
Washington. 

This  amendment  supersedes  AD  Bfl- 
14-08.  Amendment  39-5972. 

This  amendment  become  effective 
October  13, 1988. 


Issued  in  Seattle.  Washington,  on 
Si-plember  15  1968. 
DaireUM.  Padenoo. 

Acting  Manager  Transport  Airphr.e 
Dirm-tomte.  Atirraft  Certificatton  Service. 
\rv.  Doc-  (W-21708  Filed  9-ZS-«:  fc45  a.m.) 
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14  CFR  Part  39 

I  Docket  No.  M-MM-135-AD:  Amdt  39- 
60301 

Airworthiness  Dtrectlves;  Gutfstrsam 
Aerospace  Corporation  ModttI  G-IV 

Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMAflYrThis  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Culfstream  Model  C-IV 
airplanes,  which  prohibits  flight  into 
known  or  forecasted  icing  conditions 
until  a  modiHcalion  lo  the  crew  alerting 
system  and  anti-icing  system  is 
installed,  Tliis  amendment  is  prompted 
by  design  deficiency  identified  in  the 
anli-icing  system,  where  a  single 
electrical  or  mechanical  failure  in  the 
bleed  air  valve  would  cause  loss  of  the 
engine  nose  cowl  anti-ice  (NCAT) 
system,  without  any  warning  to  the 
flight  crew.  This  condition,  if  not 
corrected,  could  result  in  loss  of  engine 
power  to  the  affected  engine  whde 
flying  in  icing  conditions, 
CFFECTTVC  DATE  October  13,  1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Culfstream  Aerospace  Corporation,  P.O. 
Box  2206,  Savannah,  Georgia  31402- 
2206.  This  information  may  be  examined 
at  FAA.  Northwest  Mountain  Region. 
17900  Pacific  Highway  South.  Seattle. 
Washington,  or  FAA.  Central  Region. 
Atlanta  Aircraft  Certification  Office. 
1669  Phoenix  Parkway,  Suite  210C. 
Atlanta.  Georgia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr-  James  H.  Williams,  Aerospace 
Engineer.  Atlanta  Aircraft  Certification 
Office.  Systems  and  Equipment  Branch 
1ACE-130A!.  FAA.  Central  Region.  1669 
Phoenix  Parkway,  Suite  210C.  Atlanta. 
Georgia  30349:  telephone  |404)  991-3020. 
SUPPt^MENTARY  INFORMATION:  A  recent 
post-audit  review  of  the  engine  nose 
cow!  anti-ice  (NCAJ)  system  on 
Culfstream  Model  G-IV  airplanes  has 
revealed  a  design  deficiency  in  that 
system.  It  has  been  determined  that  a 
single  electrical  or  mechanical  failure  in 
the  bleed  air  valve  would  cause  loss  of 
the  NCAI  system  on  one  engine,  without 
any  warning  to  the  flight  crew.  This 


condition,  if  not  corrected,  could  lead  lo 
loss  of  engine  power  from  the  al^ected 
en^ne  while  flying  in  icing  conditions. 

The  FAA  has  reviewed  and  approved 
Culfstream  Aircraft  Service  Change 
ASC-51A.  dated  May  IZ  1386.  which 
describes  a  software  change  to  provide 
a  crew  alerting  sjslem  (CAS)  alert,  aural 
tone,  and  master  caution  signal 
whenever  a  malfunction  occurs  in  either 
the  left  or  right  engine  NCAI  system. 
This  Service  Change  also  provides 
instructions  for  installation  of  a 
pneumatic  switch,  three  lines  in  each 
engine  cowling,  two  switches  in  the 
cockpit  overhead  panel,  and  associated 
wiring  from  the  cockpit  to  both  engine 
cowlings.  A  fault  warning  computer. 
Part  Number  (P/N|  70074**4-903  C.  must 
also  be  installed  concurrent  with  thiis 
installdlion.  Accomplishment  of  these 
modifications  will  ehmmete  the  unsafe 
condition  addressed  by  this  AD. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  requires  a  revision 
to  the  FAA-approved  Airplane  Flight 
Manual  to  prohibit  flight  into  known  or 
forecast  icing  conditions,  and  the 
installation  of  placards  m  the  cockpit 
stating  this.  This  AD  also  requires,  prior 
to  flight  into  known  or  forecast  icing 
conditions,  modification  of  the  crew 
alerting  system  and  the  anti-ice  system. 
m  accordance  with  the  service  change 
previously  mentioned.  Once  this 
modification  is  accomplished,  the  AFM 
limitation  and  placards  may  be 
removed. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
18  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
slates,  on  the  relationship  between  the 
national  government  and  Ihe  slates,  or 
on  the  distribution  of  power  and 
respoQsibUities  among  the  vanous  levels 
of  government.  Therefore,  m  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  will  not 
have  a  significant  federalism 
implications  lo  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
thai  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  Is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  P.  l;aa  been 
further  determined  that  this  document 
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involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  H034;  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysts. 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Subjacto  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  tb«  Amendni«ct 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
the  Federal  Aviation  Administration 
amends  (  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  tl4  CFR  39.131  as 

follows: 

PART  39-{  AMENDED] 

I.  The  aulhonty  citation  for  Part  39 
continues  to  read  as  follows: 

Autbortty:  49  U  S.C.  1354(a).  1421  and  1423; 
49  U.S.C-  106(g)  (Revised  Pub  U  97-449. 
January  12. 1963);  and  14  CFR  11-89, 


$39.13    (AjlWKtod) 

2.  By  adding  the  following  new 
airworthiness  directive: 
GulfstrMm  Aarospace  CorporatioiL  Applies 
to  Model  C-(V  airplanes,  senal  numbers 
1000  through  10S9.  certificated  tn  any 
cale^ry  Compliance  required  ai 
mdicJted.  unless  previously 
accomplithed. 
To  prevent  lou  of  engine  power  while 
flying  in  icing  conditions,  accomplish  the 
following: 

A  Wtthui  4fl  houn  after  the  effective  date 
of  this  AO.  inten  the  following  into  the 
LiraitaOons  Section  of  the  FAA-approved 
Airplsne  Flight  Manual  (AFM)  and  alert  Highi 
crewft.  They  nuy  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM 
"Flight  into  known  or  forecast  icing 
conditions  not  approved." 

B.  Within  48  hours  after  the  effective  dale 
of  this  AD.  install  placards  in  front  of  each 
pilot's  station  and  in  dear  view,  stating: 
FUCHT  INTO  KNOWN  OR  FORECAST 
ICLNG  CONDmONS  NOT  APPROVED 

Not*.— Thp  placards  may  t>«  fabricated  of 
suitable  material,  with  W"  aunimum  height 
lettering. 

C-  Pnor  to  fli^t  into  known  or  forecast 
lang  condiuon*.  modify  the  crew  alerting 
system  and  the  anti-ice  system,  tn 
accordance  with  Gulfstream  Aircraft  Service 
Change  ASC-51A.  dated  May  12. 1968.  When 
this  IS  accomplished,  the  AFM  limitation  and 
placards  required  by  paragraph  A.,  above, 
may  be  removed. 

D.  An  aJtemale  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Atlanta  Aircraft  Certifica'ton  Office.  FAA. 
Central  Region. 


Sole. — The  request  for  allemate  means  of 
compliance  should  be  forwanied  through  an 
FAA  Principal  Operaiicms  Inspector  (POI)  or 
Pnncipal  Maintenance  Inspector  (PMU.  as 
appropriate,  who  may  add  any  comments  and 
then  send  it  to  the  .Manager  Atlanta  Aircraft 
Certification  Office 

E.  Speaal  flight  penniis  may  be  issued  in 
accordance  with  FAR  21  197  and  21  199  to 
Operate  airplanes  to  a  base  in  order  to 
comply  with  the  requtrKmeniB  of  this  AD 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  frotn  the 
manufacturer  may  obtain  copies  upon 
request  to  Gulfstream  Aerospace 
Corporation.  PO  Box  2206.  Savannah. 
Georgia  31402-2206.  This  information 
may  be  examined  al  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  FAA. 
Central  Region.  Atlanta  Aircraft 
Certification  Office.  1669  Phoenix 
Parkway,  Suite  210C  Atlanta.  Georgia. 

This  amendment  becomes  effective 
October  13.  iMft. 

Issued  m  Seattle.  Washington,  on 
September  15. 19B8. 
DanvU  M.  Pederson. 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Serx-ice. 

(FR  Doc.  88-21708  Filed  9-22-W;  ft46  am] 
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14  CFR  Part  71 

(AlrapM*  Docket  No.  M-ANE-261 

AfTMnd  th9  Lubmnon,  Now  Hsmpshiro 
Control  Zono 


r:  Federal  Aviation 
Adminiitration  (FAA|.  DOT. 

ACnosc  Final  rule;  confinnation  of 
extension  date 

tUMMAWY:  This  action  amends  the 
deacnption  of  the  Lebanon,  New 
Hampshire  Control  Zone  so  as  to 
provide  protected  airspace  for 
instrument  flight  rules  aircraft  executing 
a  new  instrument  landing  system  (ILS) 
Standard  Instrument  Approach 
Procedure  (SLAP)  to  runway  IB  at  the 
Lebanon  Municipal  Airport.  Lebanon, 
New  Hampshire. 

EFFCCnvc OATH 09O1  ut.c,  November 

17,  1988. 

POm  FlMTHCn  MFOfUMATlON  CONTACT: 

Charles  M.  Taylor.  Airspace  Spet.ialist. 
Operations.  Procedures  and  Airspace 
Branch.  Air  TrafTic  Division,  Federal 
Aviation  Administration,  12  New 
Fjigland  Executive  Park;  Burlington. 
Maasachuaetis  01803  0l7-27O-242a 


SUPPLEMENTARY  INFORMATION: 
History 

On  lanuary  2.  1985  the  FAA  published 
in  the  Federal  Register  Document  84- 
33906  150  FR  90)  a  proposal  to  amend  the 
descnption  of  the  Lebanon.  New 
Hampshire  control  zone  so  as  to  provide 
protected  airspace  for  aircraft  executing 
a  new  Instrument  Landing  system  (ILS| 
Standard  Instrument  Approach 
Procedure  (SLAP)  to  runway  IB  at  the 
Lebanon  Municipal  Airport.  Lebanon. 
New  Hampshire 

Federal  Register  Document  85-11458. 
Published  on  May  13.  1985.  gave  this 
rule  an  effective  date  of  (uly  2,  1985. 

Federal  Register  Document  ^5-14791. 
published  on  June  20.  1985.  suspended 
the  effective  dale  of  the  rule  until  further 
notice  pending  equipment  certification. 

The  FAA  has  determined  that 
certification  of  the  equipment  will  take 
place  prior  to  November  17. 1988. 
therefore  November  17.  1988  Is 
established  as  the  effective  date  for  this 
rule. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore.  (!)  is  not  a  "mator 
rule"  under  Executive  Order  12291  [Z\  is 
not  a  "significant  rule  '  under  DOT 
regulatory  policies  and  procedures  (44 
FR  11034:  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
IS  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  cnlena  of  the  Regulatory 
Flexibility  act. 

List  of  SubjecU  In  14  CFR  Part  71 

Aviation  safety.  Control  zone. 

Adoption  of  the  Effective  Dale 

Accordingly,  pursuant  lo  the  authority 
delegated  to  me.  The  Federal  Regjaler 
Document  85-1 145a  as  published  in  the 
Federal  Register  on  May  13.  1985  [50  FR 
19909)  is  effective  as  of  0901  u.I.c. 
November  17.  1988. 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS. 

1  The  Authority  citation  of  part  7i 
continues  to  read  as  follows: 

Aulbority:  40  U  S.C  1348  (a),  1354(a),  ISIU 
F.xecutive  Order  10854.  49  U.S  C  106[g) 
(RevisfdPub.L  97-449.  January  12.19831  i-I 

CFR  lies 


Issued  m  Burlit^^ton.  Museacbusetta  on 
St*ptemb*^rl5. 19»& 
lames  L  Lucas. 

Manager  Air  Traffic  Divtsion. 
{FR  Doc  88-217(17  Filed  9-22-«8:  ft45  am) 
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14  CFR  Part  97 

(Docket  No.  35706:  Amdt  No.  1383) 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
AdrmniiitraUon  IFAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes. 
amends,  suspends,  or  revokes  Standard 

Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regu)alory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  cntena.  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
faciltties,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  effirient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
dt  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
ench  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference:  Approved 
Ijy  the  Director  of  the  Federal  Register 
on  December  31. 1980.  and  reapproved 
a3  of  January  1. 1982. 
addresses:  Availability  of  matters 
ir.airporated  by  reference  in  the 
umendment  is  as  follows: 

For  Examination 

1  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington,  DC  20591: 

Z  The  FAA  Regional  Office  of  the 
region  m  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1,  FAA  Public  Inquir>-  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  or 

2  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 


By  Subscription 

Copies  of  all  SIAPs,  mafled  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washinaton.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT 

Donald  K.  Funai.  Flight  Procedures 
Standards  Branch  (AFS-230).  Air 
Transportation  Division.  Office  of  Flight 
Standards.  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington.  DC  20591; 
telephone  (202)  267-8277. 
SUPPL£MENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new.  amended,  suspended,  or 
revoked  Stdndard  Instrument  Approach 
Procedures  (SIAPs)  The  complete 
regulatory  description  of  each  SlAI*  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
US.C.  552(a).  1  CFR  Part  51.  and  5  97.20 
of  the  Federal  A\!a!ion  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4. 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  slated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
speaal  format  make  their  verbatmi 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further. 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  Iheir  graphic 
depiction  on  charts  pnnted  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FA*\ 
document  is  unnecessary.  The 
provisions  of  this  amendment  stale  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dales  slated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  fiight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 


days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  3D  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  cntena  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airpons.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
18  impracticable,  and  contrary  lo  the 
public  interest  and.  where  applicable. 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  ■significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  18  80  minimal,  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  nni  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument 
Incorporation  by  reference. 
Robert  L  Goodrich, 

Director  of  Fhght  Standards. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Pari  97)  is 

amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  lYocedures. 
effective  al  0901  G.M.T  on  the  dates 
specified,  as  follows: 

PART  97— (AMENDED] 

1-  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  IJ  S  C.  134a  1354ta).  1421.  and 
1530:49U.S.C.  106(g)  Irevised.  Pub  L»7-44a 
Idnudry  12. 1903;  and  14  CFR  11.49tb)(2). 

§5  «7.23.  97.25.  97  J7.  97^.  97.31.  97.33  and 
97.35    [Amen<*edl 

By  amending:  5  97.23  VOR.  VOR/ 
D»^..  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  %  97.25  LOC.  LOC/DME. 
LDA.  U3A/DME.  SDF.  SDF/DME; 
I  9",27  NDB.  NDB/DME.  §  97.29  ILS. 
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ILS/DVtE.  ISMLS.  MLS.  MLS/DME. 
MLS/R.NAV;  i  97  31  RADAR  SlAPs; 
§  97  33  RNAV  SIAPs;  and  I  97.35 
COPTER  SLAPs.  identified  as  follows: 

Effective  December  15.  lima 
Bermuda  Dunes.  CA— Bermuda  Dunes.  VOR 

RWY  28.  Ong. 
pdlai  SpnnRS.  CA— Palm  Springs  Resional. 

VOR-B.  AmdI.  1 
Thsrmal,  CA-Theraial,  VOR/DME  RWY  30. 

AmdI  3 
Thermal.  CA— Thermal.  VOR-A.  Amdt.  3 
Mananna.  FL— Marianna  .Muni.  VOR/DME-B 

.\mdl  2 
Mananna.  Fl^-Mananna  Muni.  NDB-C. 

Amdl,  1 
Kahului.  Ml— Kahuiui.  VOR  orTACAN  RWY 

2,  Amdl.  7,  CANCELLED 
Porlland.  OR— Portland  Inll.  VOR  RWTT  28R. 

Amdl  1 
Porlland.  OR— Porlland  Inll.  VOR-A.  Amdl,  9 
Pi.nland.  OR— Portland  Inll.  VOR-B.  Amdl.  1 
Por'Jand,  OR— Portland  Inll  LOC  BC  RWY 

lOU  Amdt  13 
Portland.  OR— Portland  Inll.  LOC/DME  RWY 

2a  Amdl.  7 
Portland.  OR— Portland  Inll.  NDB  RWY  2ilL. 

Amdl  3 
Portland.  OR— Portland  Inll.  NDB  RWY  28R 

Amdl.  10 
Portland.  OR— Portland  InlL  ILS  RWY  lOR. 

.Amdl  2» 
Portland.  OR— Portland  toll.  ILS  RWY  2«R. 

Amdl.  12 

EffecLve  November  17.  ima 
Gannijon.  CO— Cunnuon  County.  LOC  RWY 

6,  Amdl.  2 
Panama  City,  FL — Panama  Ctly  Bay  County. 

RADAR-1,  Ong .  CANCELLED 
Pensarola  FL — Pensacola  Regional.  LOC  BC 

RWY  34,  Amdl.  10.  CANCELLED 
S^bnnii,  n.— Sebnng  RegKinal.  NUB  RWY  .16. 

.Amdl,  « 
Decatur,  IL— Decatur,  VOR  RWY  38.  Amdl. 

13 
Decalur,  IL— Decatur,  LOC  BC  RWY  24, 

Amdt  B 
Decalur.  ll^Decatur,  NDB  RWY  8.  Amdt  3 
Decatur,  IL— Decatur.  ILS  RWY  8.  Amdl-  10 
Ames.  lA— Ames  Mum,  VOR  RWY  31  Amdl 

a 

Ames.  lA— Ames  Muni.  LOC  RWY  31.  Amdl. 
5 

Ames.  L\— Ames  Muni.  NDB  RWY  13.  Amdl, 

3 
Ames.  lA— Ames  Mum.  .NDB  RWY  31.  Amdl. 

9 
.Ames  lA— Ames  Muni.  RNAV  RWY  31. 

Amdl.  6 
Clinlon.  lA— Clmion  .Mum.  VOR  RWY  3, 

Amdl,  12 
Clinton.  L^— Clinlon  Mum.  VOR/DME  RWY 

21.  Amdl,  7 
Clinlon.  LA— Clinlon  Muni.  NDB  RWY  3. 

Amdl  4 
CImlon.  b\— Clinlon  Muni.  NDB  RWY  14. 

Amdt,  2 
Clinton.  lA— Clinton  Mum.  ILS  RWY  3.  Amdl. 

1 
Meridian.  MS— Key  Field.  VOR-A.  Amdl,  14 
Selmer.  TN— Rober  Sibley.  NDB  RWY  18, 

Amdl.  4 


Effective  October  20.  I9ea 
Rehoboth  Beacli.  DE — Reiiobolli  Ainanflers, 

VOR-A.  Amdl  8.  CANCEU.ED 
Soulh  Bend.  LS— Michiana  Regional.  VOR 

RWY  18.  .Amdl  5 
South  Bend.  IN— Michiana  Regional.  NDB 

RWY  27,  Amdl.  28 
Soulh  Bend.  IN — Michians  RegionaL  ILS 

RWY  9,  Amdl  4 
South  Btmd.  IN— Michiana  Regional,  ILS 

RWY  27,  Amdl,  32 
South  Bend.  IN— Michiana  RegionaL 

RADAR-1.  Amdl  7 

,  ,  ,  Effective  September  9.  1988 
B,:kersfield.  CA— Meadows  Field.  VOR  RWY 

12L,  Amdt  S 
Bakersrield.  CA— Meadows  Field.  VOR  RWY 

30R.  Amdt.  6 
Baliersneld.  CA— Meadows  Field.  LOC  BC 

RWY  12L.  Amdl  9 
Balcersfield  CA— Meadows  Field.  NDB  RWY 

30R.  Amdl,  5 
Bakersrield.  CA— Meado»«  Field.  ILS  RWY 

30R.  Amdl-  28 

The  FAA  published  an  Amendment  In 
Docket  No  25681.  Amdl.  No.  1781  to  Part 
97  of  the  Federal  Aviation  Regulationii 
(Vol  53  FR  No.  171  Page  34039:  dated 
Friday.  September  2, 1988]  under  Pail  97 
effecUve  20  October  1988.  which  Is 
hereby  amended  as  follows: 

Greensboro.  NC — Piedmont  Triad 
Intemalional.  VOR  RWY  5,  Amdl.  11 

Greensboro,  NC — Piedmonl  Tnad 
International.  ILS  RWY  5.  Amdl.  3 

Uurens.  SC— Uurens  County,  NDB  RWY  7. 
Amdl  I 

Effective  dates  should  read  IS  DEC  88 
vice  20  OCT  88. 

The  FA.A  published  an  Amendment  in 
Docket  No,  25695.  Aradl.  No.  1382  lo  Part 
97  of  the  Federal  Aviation  Regulations 
(Vol  53  FR  No.  177  Page  35311;  daled 
Tuesday.  September  13. 1988)  under 
!  97.31  effective  20  October  1988,  which 
is  hereby  amended  as  follows; 
Wilkes-Barre/Scranton.  PA— Wilkes-Barre/ 

Scranlon.  Inll.  RADAR  1.  Amdl.  11 

should  read  Wilkes-Barre/Scranlon. 

PA— Wilkes-Barre/Scranton  Inll. 

RADAR-1,  Amdl.  11,  CA.NCELLED 

|FR  I>K,  Bfl-21706  Filed  9-22-88;  8:45  am| 
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DEPARTMENT  OF  DEFENSE 
32  CFR  Part  298b 

lOIS  Regulation  01-121 

Detense  InvesUgatlve  Service; 
Freedom  of  Information  Practices 

AGENCV:  Defense  Investigative  Service, 

DoD. 

tCTWXC  Final  rule. 

summary:  This  document  establishes 
the  policy  and  updates  the  procedure  by 


which  the  public  may  request 
information  from  the  Defense 
Investigative  Service  under  the  amended 
Freedom  of  Information  Act,  The 
disclosure  of  information  to  the  general 
public  enables  them  to  grasp  a  better 
understanding  of  the  DIS  mission, 
EFFECnvf  date:  December  in.  1987, 
FOR  FURTHER  INFORMATION  CONTACT 
Dale  L  llartig.  Chief.  Office  of 
Information  and  Public  Affairs.  Defense 
Investigative  Service.  1900  Half  Street 
SW..  Washington.  DC  20324-1700. 
telephone  (202)  475-1082. 
SU1>PL£MEHTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  29eb 

Freedom  of  Information. 

Accordingly,  Title  32,  Chapter  I  is 
amended  by  adding  Part  298b  as 
follows: 

PART  298b— DEFENSE 
INVESTIGATIVE  SERVICE.  FREEDOM 
OF  INFORMATION  PRACTICES 

Ser- 

298b.l     Curpose, 

29eb.2    Onja  niza  (ion. 

2geb.3    Records  Maintained  by  DIS. 

296b.4     PnKedure  for  Release  of  DIS 

Records. 
29eb.S    Information  Require  men  Is. 

Autborily:  5  U5.C  552,  as  amended  by 
Pub  L  93-S02. 

S  2«b.i    PurpoM. 

The  purpose  of  this  pdrt  is  to  establish 
ihe  policy  and  set  forth  procedures  for 
the  public  to  obtain  information  from  the 
Defense  Investigative  Service  (DIS). 

S  29eb^    Organtutioa 

(a]  The  organization  of  DIS  includes  a 
DIS  Headquarters  located  in 
Washington.  DC.  eight  Regions  with 
approximately  4(K)  subordinate 
operating  locations  throughout  the 
Continental  United  States  (CONUS). 
Alaska.  Hawaii,  and  Puerto  Rico;  the 
Defense  Industrial  Security  Clearance 
Office  (DISCO)  Columbus.  Ohio;  the 
Personnel  Investigations  Center  (PIC) 
Baltimore.  Maryland;  the  Office  of 
Industrial  Security.  International  Europe 
(OISI-E).  located  in  Brussels.  Belgium 
with  a  subordinate  office  in  Mannheim. 
West  Germany;  and  the  Office  of 
tndustnal  Security  International  Far 
East  (OISi-FE)  located  in  Yokohama. 
japan  with  a  subordinate  office  in  Seoul. 
Korea. 

(b)  A  copy  of  the  DIS  Maihng  List 
showing  the  addresses  of  all  offices,  ts 
available  to  the  public  upon  request,  and 
may  be  obtained  by  following  the 
procedures  outlined  in  §  298b.4. 
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I  298b.3    Records  Maintained  by  DIS. 

It  is  the  policy  of  DIS  to  make  publicly 
available  all  information  which  may  be 
released  under  the  Freedom  of 
Information  Act  (FOIA).  with  due  regard 
to  protecting  individual  privacy.  DIS 
maintains  the  following  records  which 
may  be  of  interest  to  the  public- 

(a)  DIS  maintains  the  Defense  Central 
Index  of  Investigations  (DCIl).  which 
contains  references  lo  investigative 
records  created  and  held  by  DoD 
Components.  The  records  Indexed  are 
primarily  those  prepared  by  the 

m\  esligative  agencies  of  the  DoD. 
covering  criminal,  fraud, 
counterintelligence,  and  personnel 
security  information.  This  index  also 
includes  adjudication  determinations 
made  by  the  Army.  Air  Force,  and  the 
Directorate  for  Industrial  Security 
Clearance  Review.  Defense  Legal 
Services  Agency.  Information  in  the 
DCII  is  not  usually  available  to  the 
general  public,  since  general  release 
would  violate  the  privacy  of  individuals 
whose  names  are  indexed  therein. 

(b)  Records  required  by  32  CFR  Part 
361.  including  personnel  security  and 
law  enforcement  investigative  records 
and  industrial  security  records. 

(c)  Publications  listed  in  DIS 
Regulation  00-1,  "Indexes  of  Defense 
Investigative  Service  Publications." 
While  this  regulation  will  be  provided 
for  the  convenience  of  possible  users  of 
the  malerials,  such  release  does  not 
constitute  a  determination  that  all  or 
any  of  the  publications  listed  affect  the 
public  or  have  been  cleared  for  public 
release. 

§  29eb.4    Procedure  for  Release  of  DIS 
Records. 

The  following  procedures  are 
applicable  to  requests  for  records  by  the 
public. 

(a)  All  requests  will  be  submitted  in 
writing  and  addressed  to:  Defense 
Investigative  Service.  Office  of 
Information  and  Public  Affairs  (V0020). 
1900  Half  Street  SW..  Washington.  DC 
20324-1700.  Requests  directed  to 
Headquarters  or  field  elements  will  be 
forwarded  to  the  Office  of  Information 
and  Public  Affairs. 

(b)  All  requests  shall  contain  the 
following  information; 

(1)  As  complete  an  identification  as 
possible  of  the  desired  material, 
including  to  the  extent  known,  the  title. 
description,  and  date.  Reference  does 
not  authorize  "fishing  expeditions." 
When  DIS  receives  a  request  which  is 
not  "reasonably  described."  (see  32  CFR 
Part  286)  the  requester  will  be  notified  of 
the  defect. 

(2)  The  request  must  contain  the  first 
name,  middle  name  or  initial,  surname. 


date  and  place  of  birth,  social  security 
number  of  the  individual  concerned, 
and.  if  applicable,  military  service 
number  with  respect  to  material 
concerning  investigations  of  an 
individual. 

(3)  A  statement  as  to  whether  the 
requester  wishes  to  inspect  the  record  or 
obtain  a  copy  of  it. 

(4)  A  statement  that  all  cost  for 
search,  duplication  and  review  (in  the 
case  of  commercial  requester),  will  be 
borne  by  the  requester  even  if  no 
records,  or  no  releasable  records,  are 
found,  if  appropriate. 

(5)  The  full  address  (including  ZIP 
code)  of  the  requester. 

(c)  A  notarized  request  by  an 
individual  requesting  investigative  or 
other  personal  records  may  be  required 
to  avoid  Ihe  risk  of  invasion  of  privacy, 
Requesters  will  be  notified  and 
furnished  appropriate  forms  if  this 
requirement  is  deemed  necessary. 

(d)  When  a  request  is  incomplete  or 
fails  to  include  all  of  the  information 
required,  the  requester  will  be  contacted 
for  additional  information  prior  to 
beginning  release  procedures. 

(e)  DIS  will  dispatch  responses  lo 
requests  within  10  working  days  after 
receipt  by  the  Office  of  Information  and 
Public  Affairs,  unless  an  extension  is 
required  and  the  requester  is  notified  in 
writing. 

(f)  When  the  release  of  information 
has  been  approved,  a  statement  of 
estimated  costs  computed  in  accordance 
with  the  DoD  Fee  Schedule  (32  CFR  Pari 
286).  or  a  statement  waiving  the  fee.  will 
be  included  in  the  notification  of 
approval.  Records  approved  for  release 
Will  generally  be  mailed  immediately 
following  the  receipt  of  fees.  Fees  may 
be  waived  or  reduced  in  accordance 
with  paragraph  6-103.  DoD  5400-7-R  (32 
CFR  Part  286).  Remittances  should  be  in 
the  form  of  a  personal  check,  bank  draft, 
or  postal  money  order.  Remittances  are 
to  be  made  payable  to  the  Treasurer  of 
the  United  States.  Certified  documents 
may  be  requested  for  an  official 
government  or  legal  function,  and  will 
be  provided  at  a  rate  established  by 
DoD  5400.7-R  (32  CFR  Part  2B6)  for  each 
authentication. 

(g)  When  requests  are  denied  in  whole 
or  in  part,  the  requester  will  be  advised 
of  the  identity  of  the  official  making  the 
denial,  the  reason  for  the  denial,  the 
right  of  appeal  of  the  decision,  and  the 
identity  of  the  person  to  whom  an 
appeal  may  be  addressed. 

(h)  Facilities  for  the  review  or 
reproduction  of  record.*}  following 
approval  of  the  request  or  appeal  are 
available  at  the  Defense  Investigative 
Service,  Office  of  Information  and 
Public  Affairs.  Room  5222. 1900  Half 


Street.  SW..  Washing!on.  DC  20324.  Ail 
other  transactions  will  be  conducted  by 
mail. 

(i)  Appeal  of  Denial  of  DIS  Records 
and  Information: 

(1)  All  appeals  will  be  submitted  in 
wrinng  and  addressed  to:  Director. 
Defense  Investigative  Service 
(VOOOO),  1900  Half  Street.  SW.. 
Washington.  DC  20324-1700. 

(2)  All  appeals  will  contain  at  least 
the  same  identification  of  the  records 
requested  as  the  original  request  and  a 
copy  of  the  letter  denying  the  request,  if 
available. 

(3)  All  appeals  will  be  reviewed  by 
the  Director,  DIS  or  the  Special 
Assistant  to  the  Director.  DIS. 
Responses  to  appeals  will  be  dispatched 
within  20  working  days  after  receipt, 
unless  an  extension  is  required  and  Ihe 
appellant  is  notified.  When  a  request  is 
approved  on  appeal,  the  procedures  set 
forth  in  298b  410  will  be  followed. 

§  298b.5    Infonnatton  Requirements. 

The  Office  of  Information  and  Public 
Affairs  will  be  responsible  for 
preparation  of  the  annual  "Freedom  of 
Information  Act  Statistical  Reports"  and 
the  triannual  "Freedom  of  Information 
Act  Cost  Reports."  Both  reports  have 
been  assigned  report  control  svmbol  PA 
[TRA  4  AN)  1365.  No  forms  or' 
publications  are  required  by  this  part 
L  M.  B>'nuiii. 

Alternate  OSD  Federal  Register  Uaison 
Officer.  Deportment  of  Defense. 
S<?ptember  19,  1988, 

[fR  Doc,  88-21  ?93  F.led  9-22-88;  8:45  am] 
BJUJHG  CODE  M1<M)t-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

COTP  New  Orieans.  LA  Regulation  88- 
03;  Safety  Zone  Regulations;  Lower 
Mississippi  River  Mile  507-233.6 

agency:  Coast  Guard.  DOT, 
action:  Emergency  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the 
Mississippi  River  from  mile  507  to  mile 
233.8.  The  safety  zone  is  needed  to 
protect  commercial  vessels  from  a 
safety  hazard  associated  with  record 
low  water  conditions  which  has  resulted 
in  excessive  shoaling  and  low  water  in 
the  navigational  channel.  This  low 
water  has  made  normal  navigation  on 
this  section  of  the  Mississippi  River 
extremely  hazardous.  During  the  safety 
zone,  the  Captain  of  the  Port  in  New 
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Orleans,  Louisiana  may  be  required  to 
issue  various  tow  size  and  draft 
limitations  on  vessels  which  transit  thia 
wa^^/ay.  Tow  sizes  and  draft 
hmitations  will  vary  becauae  of  the 
constantiy  changing  water  condiUona  on 
xi'.e  Mississippi  River.  Also  the  Captain 
of  the  Port  may  be  required  to  dose 
sections  of  the  Mississippi  River  m  order 
for  the  L'-S.  Army  Corps  of  Engineers  to 
conduct  emergency  dredging  operations. 
B^-cause  of  constantly  changing 
cunditions.  mformation  regarding  the 
requirements  of  this  safety  zone  will  be 
specified  in  the  daily  Coast  Guard  Local 
Nutice  to  Mariners  broadcast.  Entr>'  of 
vessels  and  tows  into  the  zone  not 
meeting  the  speafic  restrictions  of  the 
safety  zone  are  prohibited  uxiless 
f)i;thorized  by  the  Captain  of  the  Fort, 
EFFECTIVE  DATES:  This  regulation 
becomes  effective  on  18  July  1986  at 
■yno.  It  will  'erniinate  at  12:00  noon.  30 
October  19d&.  unless  terminated  sooner 
by  the  Captain  of  the  Port. 
FOR  FURTHER  TNFORUATIOM  CONTACT: 
LTIG  Richard  (.  Berard  at  (504)  589-4219. 

SUPPtfMEKTARY  INFORMATION:  Ln 

ducordance  with  5  US-C.  553.  a  notice  of 
proposed  rule  making  was  not  published 
for  this  regulation  and  good  cause  exists 
•or  making  it  effective  m  less  than  30 
days  after  Federal  Reg3§ler  publication- 
Publishing  a  >JPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  prevent  damage  and/or 
unnecessary  delays  'o  the  vessels 
involved- 
Drafting  Information 

The  drafters  of  this  regulation  are 
[.T]G  Richard  |,  Berard.  Proiect  Officer 
:  jr  the  Captain  of  the  Port,  and  CDR 
|uhn  A.  I'nzicker.  Project  Attorney. 
Eighth  Co.i^t  Guard  District  Legal 
Office. 

Discussion  of  Regulation 

The  hazards  requinng  this  regulation 
qre  extreme  low  water  conditions  on  the 
Lower  Mississippi  River.  This  low  water 
has  lead  to  numerous  shoaling 
conditions  and  a  restricted  navigational 
channel.  In  order  to  continue  the 
movement  of  commerce  and  to  prevent 
potentially  hazardous  groundings  of 
vessels  and  tows  on  this  waterway,  the 
Captain  of  the  Port  may  be  required  to 
impose  various  tow  and  draft  size 
limitations  lo  uisure  safe  navigation  of 
the  Lower  Mississippi  River.  Also. 
emergency  dredging  operations  by  the 
U.S.  Army  Corps  of  Engineers  (o 
maintain  the  navigational  channel  may 
require  additional  channel  closures  and 
restrictions  of  vessel  navigation  on  the 
Lower  Mississippi  River.  The  Captain  of 


the  Prjrt  will  continuously  publish  any 
navigation  requirements  via  the  Coast 
Local  Notice  to  MahniT  broadcasts  to 
allow  for  timely  actions  in  this 
emergency  situation. 

This  regulation  is  issued  pursuant  to 
33  use  1225  and  1231  as  set  out  in  the 
authonly  citation  for  all  uf  Part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Flarbors.  Marine  safety  Navigation 
(water).  Security  measures.  Vessels. 
Waterways. 

Regulation 

In  cnnsideration  of  the  foregoing, 
Subpart  C  of  Part  lti5  of  TilJe  33.  Code  of 
Federal  Regulations,  is  amended  as 

follows; 

PART  165— 1  AMENDED  1 

V  Iho  authority  citation  for  Part  165 
continues  to  read  as  follows; 

Aulborily:  33  t;  S.C  1225  and  1231;  bO 
use  191.  49  CFR  1.46  and  33  CFR  lX»-Ug\. 
eon.  6(M_fl,  and  160.5- 

2  A  new  S  1&5.TB40  is  added  to  read 
as  follows: 

§  16S.TB40    Safety  Zona:  Mississippi  R»ver 
from  Mtt«  507  to  MH«  233.8 

(a)  Location  The  following  area  <s  a 
safely  zone:  From  mile  507  lo  mile  233.8 
un  the  Mississippi  River. 

(b)  Effective  date.  This  regulation 
becomes  effective  on  IB  )uly  1988  at 
0900  it  terminates  on  30  October  1986  at 
1200  noon,  unless  terminated  sooner  by 
the  Cctptain  of  the  Port. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  165^1  of  this 
part,  entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  New  Orleans,  LA. 

(2]  This  safely  zone  is  in  effect  from 
0900.  IB  July  1988  until  12:00  noon.  30 
October  1988. 

Ualfd  |uly  18.  1968 
I  W.  Kkrtz. 

Coptam.  U.S.  Coast  Cuord.  Captain  of  the 
fori. 
|FR  Doc  a&-Zin3  Filed  0-23-88;  8:4S  ami 

BiLUNQ  CODE  •»M»-14-«i 


33  CFR  Part  ie3 

iCGD  87-009) 
RIN211&-AC73 

Electrical  System  Standard  and 
Incorporations  by  fleferefica 

AQENCv:  Coast  Guard.  DOT. 
ACTtON:  Final  Rule  and  Editorial 

Changes. 

SUMMARY:  This  rule  amends  the 
regulations  on  electrical  systems  for 


new  recreational  boats  by  incorporating 
Underwriters  Laboratories  fUL) 
Standard  1428— Cables  for  Boats — m 
lieu  of  a  general  reference  to 
independent  testing  laboratories  that  is 
no  longer  considered  useful,  and  by 
deleting  LfL  Standard  83— 
Thermoplastic-Insulated  Wires  and 
Cables.  The  purpose  of  these 
amendments  is  to  add  the  VL  listed  boat 
cable  standard  which  is  now  widely 
used  fur  marine  cable  installed  in 
recreational  boats-  Additionally. 
editorial  changes  lo  the  list  of  other 
standards  incorporated  hy  reference  in 
Part  183.  not  involving  any  substantive 
changes,  reflect  currt-nt  publication 
dates  and  a  change  to  the  address  of  one 
organization. 

DATES:  Effective  March  22.  1989.  The 
incorporation  by  reference  of  UL  1426  in 
Subpart  I  of  Part  183  of  Title  33,  Code  of 
Federal  Regulations  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
March  22.  1989  'I  he  incorporations  by 
reference  of  LfL  1114,  NFPA  70.  SAE 
1378.  lEFJi:  45  and  ASTM  D-1622  in 
Subparts  1  and  I  of  Part  183  of  Title  33. 
Code  of  Federal  Regulations  are 
approved  by  the  Director  of  the  Federal 
Register  as  of  September  23. 1988. 

FOR  FURTHER  INFORMATIOM  COITTACT: 

Mr.  Alston  Colihan.  Office  of  Marine 
Safety.  Security  and  Envu-onmenlal 
Protection.  2100  Second  Street  SW., 
Washington.  DC  20W3-«»1.  (202)  267- 
0961.  between  8  am.  and  3  pjn.  Monday 
througli  Friday,  except  holidays. 

SUPPt^MENTARV  INFORMATION:  The 
Coast  Cuard  published  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  on  November  23. 1987  [5^  VH 
44916]  covering  the  incorporation  by 
reference  of  L'L  Standard  141'6  and  the 
deletion  of  UL  Standard  83.  Interested 
persons  were  invited  lo  participate  in 
this  rulemaking  by  submitting  relevant 
comments-  The  .National  Boating  Safely 
Advisory  Council  whs  consulted  and  its 
opinions  and  advice  have  been 
considered  tn  the  formulation  uf  these 
amendments.  The  transcripts  of  the 
proceedings  of  ihr  .National  Boating 
Safety  Advisory  Council  at  which  this 
rule  was  discussed  are  avadable  for 
examination  in  Room  4304.  U.S.  Coast 
Guard  Headquarters.  2100  Second  Slrt?et 
SW.,  Washington.  UC.  The  minutes  of 
the  meetings  are  available  from  the 
Executive  Director,  National  Boating 
Safety  Advisorv'  Council,  c/o 
Commandant  (G-NAB).  U.S.  Coast 
Guard,  Washmgton,  DC  20593-0001. 

This  rule  amends  the  Electrical 
System  Standard  in  Subpart  1  of  Part  183 
by  replacing  a  general  reference  to 
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conductors  listed  by  independent  testing 
laboratones  with  Underwriters 
Laboratories  (UL)  Standard  1426  and 
deleting  the  reference  to  UL  Standard 
83  Additional  editorial  changes  amend 
the  Electncal  and  Fuel  Systems 
Standards  in  Subparts  1  and  ]  of  Part  183 
with  the  adopnon  of  the  most  recent 
versions  of  American  Society  for  Testing 
and  Materials  lASTM)  Standard  D-1622. 
Institute  of  Elpctncal  and  Electronics 
Engineers.  Inc.  (IEEE)  Standard  45. 
Society  of  Automotive  Engineers  (SAE) 
Standard  1378  and  UL  Standard  1114. 
Another  editonal  change  reflects  the 
current  address  for  the  Institute  of 
Elertncal  and  Electronics  Engineers,  Inc. 
Ill-IEE)  The  Coast  Guard  originally 
planned  to  issue  two  separate  final 
rules:  (1)  the  first  covering  the  removal 
of  the  general  reference  to  conductors 
listed  by  independent  testing 
Uboratories,  the  removal  of  UL  83  and 
the  addition  of  UL  1426.  and  (2)  the 
second  covering  the  editorial  changes  to 
other  incorporations  by  reference.  Since 
both  final  rules  would  have  involved 
t-hanges  lo  55  183.5  and  183.435,  these 
two  projects  have  been  combined  and 
both  are  complete  with  the  publication 
of  this  final  rule  |CCB  87-009!- 

A  regulatory  information  number 
|RI\)  18  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  Apnl  and 
October  of  each  year.  T^e  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  .Agenda. 

Drafting  Infonnation 

The  principal  persons  involved  in 
drafting  these  amendments  are  Mr. 
Alston  Colihan.  Project  Manager,  and 
Christena  Green,  Project  Attorney, 
Office  of  the  Chief  Counsel. 

Discussion  of  Comments 

No  comments  were  received  on  the 
proposal  to  add  L'nderwriters 
Laboratories  (UL)  Standard  1426  and  to 
delete  UL  Standard  83. 

Regulatory  Evaluation 

These  reguKitions  are  considered  to 
be  non-ma]or  under  Executive  Order  No. 
12291  and  non-significant  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  Feb.  26,  1979),  The 
economic  impdcl  of  this  proposal  has 
been  found  to  be  so  minimal  that  further 
evaluation  is  unnecessary-.  Neither  the 
proposal  to  change  the  incorporation  by 
reference  in  the  Electrical  Standard  to 
add  UL  Stand^ird  1426  and  delete  UL 
Standard  83,  nor  the  proposal  to  change 
the  dates  of  other  standards 


incorporated  by  reference  in  the 
Electncal  and  Fuel  Systems  Standards 
would  result  in  any  increased  costs  per 
boat.  There  is  no  specific  boat  cable 
complying  only  with  the  UL  83 
specifications  set  out  in  5  183-435(a)(5), 
and  in  practice,  the  industry  is  already 
using  cable  meeting  UL  1426  or  one  of 
the  other  standards  published  in  this 
subsection. 

Since  the  impact  of  this  final  rule  is 
expected  to  be  minimal,  the  agency 
certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  pnnciples  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federahsm 
Assessment. 

List  of  Subjects  for  33  CFR  Pari  183 

Marine  safety.  Incorporation  by 
Reference. 

For  the  reasons  set  out  in  the 
preamble.  Title  33.  Chapter  L  Part  183  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows; 

PART  183— BOATS  AND  ASSOCIATED 
EQUIPMENT 

1.  The  authority  citation  for  Pari  183 
continues  to  read  as  follows: 

Authority:  46 U.SC.  4302;  49  CFR  1.46. 

2.  Section  1B3.5  is  revised  to  read  as 

follows: 

§  1B3.5    Incorporation  by  reference. 

(a)  Certain  materials  are  incorporated 
by  reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
the  one  listed  in  paragraph  (b)  of  this 
section,  notice  of  change  must  be 
published  in  the  Federal  Register  and 
the  material  made  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register. 
1100  L  Street  NW..  Washington.  DC.  and 
at  the  United  Slates  Coast  Guard 
Recreational  Boating  Product  Assurance 
Branch,  Washington.  DC  20593-0001. 
and  is  available  from  the  sources  listed 
in  paragraph  (b)  of  this  section. 

(b)  The  materials  approved  for 
incorporation  by  reference  in  this  part. 
and  the  sections  affected  are: 


li  183114 
163 -sia 
163  S20 

fi  163.516 


(  lU.SlS 
9  18S.1U 


( 1B3  435 


Air  Movement  and  Conirof  Asso 
cialton.  SO  W.   Uiuverfity  Drive. 
Arlini!iofi  Heighu.  IL  aoao4 
AMCA      210-74:      Laboralofy 
Methods  of  Testing  Faas  for 
Rating*— 19^4, 
A/n*';con  Siociely  for  Tetting  and 
Materials.       1916    Race    Slreel. 
Philad<?lphic.  PA  19103: 
ASTM   [Mn   Rubl>w  Proper- 
ty—ETfcd  of  Liquid*— 1979. 

ASTM      D-1621      Compresiive 
StretiKth    of    Rigid    Cellular 
Pkiilio— 1979 
ASTM  D-1B22  Apparent  Deiwi- 
ty.    of    Rigid    Celtuiar    Plas- 
tiai— 1963 
ASTM  D-2S42  Water  Absorp- 
tion  of  Riflid  Cettular  Pla«- 
110»— t976. 
ln$tiUtte  ofEtxtrreal  and  Electron- 
ics.   Engrnerrs.    tnc.    3435    Ea»t 
4rtti  Street  New  York.  W  10017: 
EEE   45    IEEE    Recommended 
Practice  (or  Electncal  lostal- 
latioiu  on  Shipboard— 1983. 
Cable  Conslruciion 
Sational  Fim  PratecUon   Associa- 
tion. Batlervtnarch  Park.  Quincy. 
MA022B9: 
NFPA  No  70  Nmional  Electn- 
cal Code— 1967.  Artidei  310 

a4O0 

Naval  Publication$  Forms  Center. 
Customer     Service — Code     10S2. 
SJWl  Tabof  Avenue.  Philadelphia. 
PA  IfflZft 
MILSPEC-P-Z1920B         Plaalic 
MalenaL    Cellalar    F^tyure- 
ihane.  Pohis-Iq-^^cc. 

Rigid— ISTtt 
Society  of  Automotive  Engineers, 
tnc  400  Commonwealth   Drive. 
Warrendate.  PA  15096- 
SAE      |37S      Manne      En^me 

Winnj(— 19&4 
SAE  l&S?  High  Tenaion   tftni- 

Iton  Cable— 1968. 
SAE  [1127  B»tter>  Cable— 1980.. 
SAE   |1i:a  Lovi   Tension   Pn- 

mar>  Cable— 1975. 
SAE  I1527DEC85  Manne   Fuel 
Hoaes— 19BS- 
Vnderwnten     Lot>oratortes.     Inc^ 
US  PTtngsten  Road.  Northbrook. 
IL  60062- 
VI  1114  Msnne  lUSCC  Type 
At  Flexible  Fuel  Line  Hose — 
1987. 
UL  112B  Manne  Bimwers— 1977  _ 
UL    14Z6    Cables    for    Boats— 
19H7. 

3.  Section  183.430  is  amended  by 
revising  paragraph  (a){2)(i)  to  read  as 
follows 

§  183.430    Conductors  In  drcuita  of  lesa 
thanSOvolta. 

(a)  '   •   • 

(2)  ■   •   • 

(i)  The  insulating  material 
temperature  rating  requirements  of  SAE 
Standard  ]378;  and 

4.  Section  183.435  is  amended  by 
removing  paragraph  [a  115)  and  by 
revising  paragraphs  (a)  (3)  and  (4]  lo 
read  as  follows: 


I  1B3.430 
i  163.440 


S  163430 
i  1S3.430 


1 183.610 
1 163  435 
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$  183.435    Conductors  In  drcutts  of  50 
vdti  or  mor«. 

fd)  •    •    ' 

13)  A  conductor  that  meets  IF£E 
Stdndard  43. 

(4)  A  conductor  ihal  meela  UL 
Standard  142a 

Dated  Aagust  10. 1988. 
R  T  ^4«bon. 

Rear  Admiral  US  Const  CuarrWh:ff-  Of*'ce 
i^f.S'avigotJon  Safety  and  tVu/envay  Sen/,'i>.i 
I'FR  Doc.  86-:in4  Filed  *-22-«a;e-45  ami 

BrUJMQ  COOC  4«>0-T4-« 


ENVIRONMEMTAL  PROTECTIOM 
AGENCY 

40CFRPttrt61 
IFRL-M49-9! 

National  Emisston  Standards  for 
Hazardous  Air  Pollutants  Sut>parts  and 
Test  Methods;  Technical  Corrections 

aqemcy:  Envux>nmental  Protection 

Aaency  (EPA). 

AcnoM:  Corrections  to  a  final  rule- 

summary:  EPA  is  correcting  errors  in 
the  subparts  and  test  methods  of  40  CFR 
Part  61  m  the  Code  of  Federal 
Retfulations.  Errors  m  the  subparts  and 
test  methods  that  have  been  overlooked 
over  the  years  are  corrected  by  this 
action. 
EFTEcnvf  DATE  September  23. 1968. 

FOR  FURTHCn  MFOAMATION  CONTACT: 

Candace  B.  Sorrell  or  Ro^er  T 
Shigehara  at  (919)  541-1064. 

SUPP1.EHCHTARY  INFORftlATKM: 

List  of  Subiects  in  40  CFR  Part  61 

Air  pollution  control, 
[nlergovemmenta!  relations.  Reporting 
and  recorditeeping  requirements.  Glass 
manufactunng.  Pnmary  copper  smelters. 
Equipment  leaics.  and  Elemental 
phosphorous  plants. 

Date  SepiRtnber  12. 198fl. 
Don  R.  CUy, 

Aci}ng  Assistant  Administrator  for  Air  and 
Radiation 

The  following  corrections  are  made  in 
40  CFR  Part  61  as  published  in  the  Code 
of  Federal  Regulations. 

1  The  authonty  for  40  CFR  Part  61 
continues  to  read  as  follows: 

Authority:  Sections  101, 112, 114. 116.  and 
301  Clean  Air  Act.  as  amended  (42  U.S.C. 
7401.  7412.  7414.  7416.  7601) 


1(«}  =  Cnnversiun  faclor  kg  ^/g'- 

§61.60    1Ameni)«d1 

3.  In  ft  61.60(cl.  the  figure  "1100"  is 
revised  to  read  "1075". 


$61.M    lArrwndedl 

4.  In  \  61  64(aH21.  the  words  "and 
(0(2)'"  are  removed  and  the  word 
"paragraphs"  is  revised  to  read 

■paragraph" 

§61.65    I  Amended] 

5.  In  5  61.63(c).  the  figure  "1,250"  is 

revised  to  read  "'1255*, 


§61.54    lAmended) 

2.  In  \  61.54(d).  a  conversion  factor  ts 
added  to  the  nomenclature  to  read  as 

follows 


S  61.70    U 

6.  In  S  61.70(c)(2)(v),  the  term  in  the 
nomenclature  "A"  is  revised  (o  read 
"At".  "Q"  is  revised  to  read  "Qt"  "M" 
is  revised  to  read  "Mo/",  and  "P"  is 
revised  to  read  "M" 

7.  In  5  61.70(cM4](iv).  the  term  in  the 
nomenclature  "A"  is  revised  to  read 
"At"-  "Q"  is  revised  to  read  "Qt '.  "C"  is 
revised  to  read  "Cci".  and  "P'  is  revised 
to  read  "Pet" 

(61.1S3    lAjnendsdl 

8.  In  S  61.153(bKlJ.  the  figure  "330 
feel"  18  revised  to  read  "328  ft". 

§61^45    (Amended) 

9.  In  §  61-245fb|(l).  the  sentence  is 
revised  to  read  "Monitonng  shall 
comply  with  Method  21  of  Appendix  A 
of  40  CFR  Part  60-" 

10.  In  S  61  245(el(l}.  the  beginning  of 
the  sentence  is  revised  to  read  "Method 
22  of  Appends  A  of  40  CFR  Part  60  shall 
be". 

Appendix  B  {Amended} 

11.  Appendix  B,  Table  of  Contents  is 
amended  as  follows: 

(a)  Revise  first  entry  to  read  as 
follows; 

Method  101 — Determination  of 
particulate  and  gaseous  mercury 
emissions  from  chlor-alkali  plants — air 
streams. 

(bj  Revise  fifth  entry  to  read  as 
follows: 

Method  104 — Determination  of 
beryllium  emissions  from  stationary 
sources. 

(c)  Revise  sixth  entry  to  read  as 
follows: 

Method  105 — Determination  of 
mercury  m  wastewater  treatment  plant 
sewage  sludges 

(d)  By  adding  two  entnes  between  the 
ninth  and  tenth  entry  to  read  as  follows: 

Method  1  Oft— Determination  of 
particuitite  and  gaseous  arsenic 
emissions. 

Method  lOBA— Determination  of 
arsenic  content  in  ore  .samples  from 
nonferrous  smelters 


12.  Appendix  B.  Method  101.  section 
9.5.  nomenclature,  sixth  term  (K)  is 
amended  by  reviamg  the  figure  "17.65 ' 
to  read  "17.64"  and  by  adding  three 
terms  to  read  as  follows: 
V,  =  Av^rfrtye  lids  velocity.  m/»ec  (fl/aec). 
^m>^tju^  nr>  giis  s»irnple  volume  al  stdnJard 

conditions.  »cm  (si:fl 
V«4aidJ  =  Volume  of  water  vapor  al  standard 

condiiions.  scm  (scf)- 

13  Appendix  B,  Method  lOlA  is 
amended  as  follows: 

(a)  In  section  5.1  2.  by  revising  the 
figure  "15'C"  to  read  "14"C". 

(b)  In  section  7.4.  by  revising  "to  8.4" 
to  read  "and 82" 

14.  Appendix  B,  Method  102.  section 
2.4.1.2  Is  amended  by  revising  "20±  4"  to 
read  "2914"  and  by  adding  a  term  to 
the  nomenclature  to  read  as  follows: 

0  0O154  =  |m.  MiOH'R) 

15  Appendix  B.  Method  104.  Title  is 
amended  by  remnving  the  words 
BEFERFJMCE  METtiOD  FOR". 

16.  Appendix  B.  Method  105.  section 
5  4  18  amended  by  adding  the  words 
"before  blending  but. '  between  "("  and 
"after"  to  read    (before  blending  but. 
after     .    " 

17.  Appendix  B.  Method  106  is 
amended  as  follows: 

(a)  In  section  81,  by  adding  the 
heading  "Sample  Peak  Area."  between 
the  section  number  "8.1"  and  the  word 

Determine"  to  read  '8.1  Sample  Peak 
Area.  Determine 

(b)  In  section  8.2.  nomenclature,  by 
adding  two  terms  before  the  term  "P,"  to 
read  as  follows: 

C»  =  Concentration  of  vinyl  chloride  in  the 

bag.  ppm. 
C<=Concenirat»on  of  vinyl  chlonde  m  the 

standard  sample,  ppra. 

(c)  In  section  8.2.  nomenclature,  fifth 
term  (Bwbl  by  adding  the  words  "volume 
fraction"  after  the  word  "analyzed"  to 
read  "analyzed,  volume  fraction," 

18.  Appendix  B,  Method  107,  is 
amended  as  follows: 

(a)  In  section  10.1.  after  Fxiuation  107- 
1.  by  adding  the  nomenclature  to  read  as 
follows: 

where: 

R,  =  Response  Factor,  area  counia/ppm 
A,  =  ChminaiogTam  area  counts  of  vmyl 

chlondr  far  the  sample,  area  cound. 
C.  =  Concentration  of  vinyl  chlonde  in  the 

stdniiiird  sample,  ppm. 

(b)  In  section  10.2,  nomenclature,  by 
revising  the  sixth  term  (V,)  to  read  as 
follows: 
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V,  ^  Volume  of  vapor  phase,  cm  * 

mfrS)      m(l-TS) 

=v,-- 


19.  Appendix  B.  Method  107A  is 
amended  as  foUows: 

(a|  In  section  10.1,  after  Equation 
107A-1,  by  adding  the  nomenclature  to 
read  as  follows. 
where: 
Rf-Chromalograph  response  factor,  ppm/ 

nun. 
C,  =  Concentration  of  vmyl  chlonde  in  the 

slandard  sample,  ppm. 
H,=  Peali  height  of  the  standard  kample.  mm. 

(b)  In  section  10.2.  nomenclature,  by 
adding  a  term  before  "H,"  to  read  as 
follows: 

C™  =  Conrentnition  of  residual  vtny!  chlonde 
monomer,  ppm 

(c)  In  section  10.3.  after  Equation 
107 A-3.  by  adding  the  nomenclature  to 
read  as  follows: 

where: 

TS- Total  solids  in  the  sample,  weight 

fraction. 

(d)  In  section  10.4,  by  revising  the  term 
"Ct"  to  read  "Cm*  ■ 

20.  Appendix  B.  Method  108  is 
amended  as  follows; 

(a)  In  section  3.3.1.  by  revising  "312" 
to  read  "313". 

lb)  in  section  5.1.  last  line  of  first 
paragraph,  by  revising  "(Section  45)"  to 
read  "(Secliim  4.5,1J". 

21.  Appendix  B.  Mrthod  106A.  section 
5.1.  nomenclature,  third  term  fW)  is 
amended  by  adding  the  units  "mg"  after 
the  word  "anaK-Ted"  to  read  "analyzed, 
mg  "  and  by  revising  the  fourth  term  (5) 
to  read  as  follows: 

5  =  {50  ml  sample  •  100j/l0Vg/'"8) 

[FR  Doc.  86-21393  Filed  9-2Z~a&  6:46  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Peru  59  and  63 

National  Flood  Insurance  Program; 
Erosion  Benefits 

AOENCv:  Federal  Insurance 

Administration  (HA).  Federa! 

Emergency  Management  Agencv 

IFEMAJ. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  mterim  rule  contains 
provisions  for  the  implementation  of 


section  1306(cl  of  the  National  Flood 
Insurance  Act  of  1968.  as  amended  (the 
Act).  Section  544  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub,  L.  100-242)  amended  the  Act  by 
adding  subsection  (c)  to  section  1306  of 
the  Act.  Under  this  amendment, 
effective  February  5, 1988.  section 
1306(cl  of  the  Act  provides  for  benefit 
pajTBenls  under  the  Standard  Flood 
Insurance  Policy  (SFIP)  for  demolition  or 
relocation  of  a  structure  insured  under 
the  Act  that  is  located  along  the  shore  of 
a  lake  or  other  body  of  water  and  that  is 
certified  by  an  appropriate  State  or  local 
land  use  authonty  to  be  subject  to 
imminent  collapse  or  subsidence  as  a 
result  of  erosion  or  undermining  caused 
by  waves  or  currents  of  water  exceedmg 
anticipated  cyclical  levels.  This  interim 
rule  estabhshes  cnleria  by  which  States 
can  obtain  the  approval  of  the 
Administrator  to  make  these 
certifications  and  sets  forth  the 
procedures  and  data  requirements  to  be 
used  by  those  States  in  making  these 
certifications.  This  interim  rule  also 
contains  provisions  regarding  other 
aspects  of  section  1306(c)  of  the  Act.  For 
example,  there  are  provisions  regarding 
section  1306(c)(6l(Bl  of  the  Act  (which 
provides  for  condemnation  in  heu  of 
certification),  including  clarification  as 
to  the  form  of  condemnation  issued 
under  a  Slate  or  local  law  that  is 
required. 

EFFECTIVE  DATE:  September  23,  1988. 
COMHEKT  DATE:  November  22. 1988. 
ADDRESS:  Send  comments  or  inquiries  to 
Rules  Docket  Clerk.  Office  of  General 
Counsel.  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  2047^ 
FOR  FURTHER  IWfO«MATK)M  COWTACT: 
Charles  M  Piaxico.  Federal  Emergency 
Management  Agency.  Federal  Insurance 
Administration.  500  C  Street  SW.. 
Washington,  DC  20472;  telephone 
number  (202)  646-3422. 
SUPPI^MENTARY  INFORWATtOPtl  Section 
544  uf  the  Housing  and  Community 
Development  Act  of  1987  fPub.  L  100- 
2421  amended  section  1306  of  the 
National  Flood  Insurance  Act  of  1966  to 
provide  pajTnents  for  demolition  or 
relocation  under  the  National  Flood 
Insurance  Program  (NFIP)  Standard 
Flood  Insurance  Policy  for  insured 
structures  "subject  to  imminent  collapse 
or  subsidence  as  a  result  of  erosion  or 
subsidence  caused  by  waves  or  currents 
of  water  exceeding  anticipated  cychcal 
levels."  Such  structures  must  be  located 
on  land  along  the  shore  of  a  lake  or 
other  bod>  of  water, 

Public  I-aw  100-242  further  provides 
that  where  a  claim  for  such  benefits  has 
been  paid,  subsequent  flood  insurance 


coverage  and  certain  assistance  under 
the  Disaster  Relief  .Act  of  1974  shall  nut 
be  available  unless  the  structure  is 
constructed  or  relocated  behind  a  30- 
year  setback  for  one  to  four  dwelling 
unit  structures  and  behmd  a  60-year 
setback  for  all  other  structures. 
Additionally,  structures  relocated  under 
the  provisions  of  section  1306  of  the  Act 
must  comply  with  the  floodplain 
management  cnteria  set  forth  m  %  60J 
of  the  NFIP  regulations. 

Public  Law  100-242  directs  FEMA  to 
issue  regulabons  establishing  uniform 
standards  and  procedures  for 
certifications  of  structures  subject  to 
imminent  collapse  by  State  or  local 
authonties.  In  the  meantime,  the  statute 
provides  for  valid  clauni  to  be  paid, 
provided  that  the  structure  is  first 
condenmed  under  State  or  local  law.  a 
process  which  vanes  among 
jurisdictions. 

FEIMA  wishes  to  conduct  a  scientific 
assessment  of  available  erosion  rate 
data  and  methodologies  ^or  to 
estabhshing  standards  and  procedures 
for  making  certifications.  However, 
there  is  a  need  to  make  the  certification 
option  available,  as  soon  as  possible,  to 
those  States  which  have  well 
established  programs  of  shoreline 
erosion  assessment  and  management. 
Certification  of  structures  subiect  to 
imminent  collapse  by  such  Stales  would 
avoid  the  idiosyncrasies  of  local 
condemnation  laws  and  processes 
which  may  not  adequately  address  the 
hazards  of  shorehr>e  erosion.  A 
certification  process  which  directly 
addresses  the  erosion  hazard,  and 
which  is  performed  by  experienced 
Slate  agenaes  using  an  established  high 
quality  data  base,  would  assure 
accuracy  and  consistency  m 
determinations  of  imminent  collapse 
and  assure  that  such  determinations 
were  made  in  a  timely  manner  Further. 
early  certification  of  such  structures 
would  encourage  use  of  the  less  costly 
relocation  option,  whereas  the 
condemnation  process  may  not  be 
invoked  m  some  (unsdictions  until 
erosion  has  progressed  to  the  point 
where  relocation  would  be  expensive  or 
unfeasible. 

There  is  also  a  need  to  clanfy.  by 
regulation,  ^'EMA■s  implementation  of 
other  aspects  of  this  legislation  as  soon 
dS  possible  so  thai  the  public  can  be 
belter  informed  of  the  cnteria  and 
processes  for  submitting  claims  and  tfic 
coverage  available.  Therefore.  FEMA 
hus  determmed  that  sufficient  cause 
exists  for  making  this  rule  effective 
immediately  and  that  delaymg  the 
effective  date  until  after  a  comment 
period  would  be  impracticable  and 
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contrary  to  the  public  interest. 
Comments,  however,  are  requested  and 
will  be  considered  before  further 
regulations  are  issued. 

This  intenm  rule  provides  clarification 
on  matters  relating  to  Pub.  L  100-242 
such  as  condenmation  in  lieu  of 
certification,  allowable  relocation  costs, 
certain  limitations  on  benefits,  and  the 
effect  of  not  complying  with  the  setback 
requirements.  In  addition,  this  inlenm 
rule  provides  procedures  and  standards 
for  Stale  certification  of  structures 
subject  to  imminent  collapse. 

Although  Pub.  L  100-242  provides  for 
the  eventual  certification  of  imminent 
collapse  by  both  State  and  local 
authorities,  this  interim  rule  only  allows 
for  State  certification  to  be  made  by 
States  that  meet  the  qualification 
cnlena  defined  in  the  rule.  Furthermore, 
because  nvenne  erosion  data  is 
generally  not  available,  nor  is  the 
criteria  of  imminent  coUapse  defined  in 
this  rule  applicable  to  riverine  areas, 
certifications  by  approved  States  is 
restricted  to  coastal  areas,  including  the 
Great  Lakes.  Claims  for  benefits  in 
riverine  areas  will  continue  to  be 
evaluated  on  the  basis  of  condemnation. 
These  Umitanons  are  necessary  while 
FEMA  addresses  the  need  for,  and 
availability  of.  detailed  erosion  rate 
data  and  evaluates  methods  for 
implementing  erosion  risk  identification 
and  erosion  loss  reduction  standards 
consistent  with  the  NFIP. 

FEMA  has  contracted  with  the 
National  Academy  of  Science*  (NAS) 
for  a  comprehensive  study  of 
approaches  for  erosion  Kone 
management.  In  the  course  of  the  study, 
the  NAS  will  examine  existing  State 
erosion  management  programs,  data  and 
methodologies.  The  NAS  will  also 
provide  guidance  on  options  for 
implementing  coastal  erosion  hazard 
mitigation  standards,  criteria  for 
determining  whether  a  structure  is 
subject  to  imminent  collapse,  and 
criteria  for  establishing  annual  long- 
term  erosion  rates.  Upon  completion  of 
the  study.  FEMA  may  promulgate 
regulations  to  establish:  (1)  Erosion  lone 
management  provisions;  (2)  cnteria  for 
identifying  erosion  risk  zones;  and,  (3| 
erosion  rate  data  for  coastal  areas 
throughout  the  United  States. 
Additionally,  rules  establishing  critena 
by  which  local  government  agencies 
would  be  eligible  to  certify  structures 
subject  to  imminent  collapse  would  then 
be  published. 

The  primary  interim  criteria  for  State 
quahfication  to  perform  certifications  of 
structures  subject  to  imminent  collapse 
require  that  States  provide  evidence  that 
they  have  adopted  statutes  requiring  a 
setback  for  location  of  new  construction 


or  relocated  structures  along  coastal 
shorelines  and  that  such  requirements 
are  uniformly  enforced  throughout  the 
State's  shorelines.  The  setback  must  be 
based  in  whole  or  in  part  on  some 
multiple  of  the  mean  annual  erosion 
rate.  Such  States  maintam  current  and 
accurate  erosion  rale  data  and  are, 
therefore,  qualified  to  certify  structures 
threatened  by  erosion.  Also,  when  the 
relocation  option  is  selected  by  the 
property  owner,  such  State  programs 
ensure  that  relocated  structures  will  be 
properly  sited  beyond  the  specified 
setback. 

The  application  process  requires  that 
copies  of  applicable  State  statutes  and 
regulations,  as  described  above,  be 
submitted  to  FEMA  by  the  Governor  or 
other  duly  authorized  o^icial  of  the 
State  together  with  other  information 
identified  in  the  rule. 

Once  approved  to  make  certifications 
of  imminent  collapse,  and  when 
requested  by  an  insured  to  make  such  a 
certification,  the  State  will  be  required 
to  estabUsh  that  the  structure  is  within 
an  area  experiencing  erosion  adjacent  to 
the  shoreline  of  an  ocean,  bay  or  lake. 
For  purposes  of  this  interim  rule,  a 
structure  will  be  considered  within  the 
zone  of  imminent  collapse  if  it  is  within 
an  area  defmed  as  10  feet  plus  5  times 
the  average  annual  long-term  erosion 
rate  at  the  site.  The  limits  of  this  zone  is 
determined  by  measurement  from  a 
reference  feature  which  is  the  receding 
edge  of  a  bluff  or  eroding  frontal  dune. 
or  if  such  a  feature  is  not  present,  the 
normal  high-water  line  or  the  seaward 
Ime  of  permanent  vegetation  if  a  high- 
water  line  cannot  be  identified.  These 
criteria  take  into  account  erosion  that 
would  be  expected  to  occur  within  a 
three-year  period  and  include  an 
expected  storm  induced  erosion 
component  that  is  equated  to  a  multiple 
of  the  mean  annual  rate.  The  critena 
also  include  recognition  of  the  space 
needed  for  the  equipment  used  m 
structure  relocation  projects. 

In  the  event  that  a  structure  is  not 
situated  within  a  zone  of  imminent 
coUapse  using  the  criteria  descnbed 
above,  the  State  may  also  submit 
scientific  and  technical  information  that 
would  tend  to  support  a  determination 
of  imminent  collapse  by  FEMA.  This 
information  should  t>e  in  the  form  of  a 
technical  report  containing  an  analysis 
of  conditions  at  the  site  demonstrating 
that  there  are  unusual  erosive  or 
stability  factors  that  render  the  site 
subject  to  immment  failure. 

Public  Law  100-242  includes  a 
provision  that  FEMA  verify  that  the 
State  has  followed  certification 
procedures  and  criteria  established  by 
this  rule  and  that  the  final  determination 


of  imminent  collapse  rests  with  the 
Director.  FEMA.  who  has  delegated  this 
authority  to  the  Administrator,  Federal 
Insurance  Administration. 

In  filing  a  claim  for  insurance  benefits 
under  §  1306(cl.  the  insured  would 
include  the  State  certification  and  the 
other  information  descnbed  above  as 
part  of  the  claim  documentation.  The 
insured  and  the  State  agency  will  be 
notifii^d  of  the  Administrator's  decision. 
If  the  Administrator  determines  that  the 
State's  certification  and  supporting  data 
do  not  meet  the  "immmenl  collapse" 
procedures  and  critena  established  by 
this  rule,  then  the  insurance  benefits  will 
be  denied.  Where  the  Administrator 
determines  that  the  imminent  collapse 
certification  procedures  and  criteria 
have  been  met,  and  an  otherwise  valid 
claim  has  been  submitted,  then  the 
insurance  benefits  will  be  paid  subject 
to  the  provisions  of  Pub.  L  100-242. 

FEMA  has  determined,  based  upon  an 
Environmental  Assessment,  that  this 
interim  rule  will  not  have  significant 
impact  upon  the  quality  of  the  human 
environment.  As  a  result,  an 
Environmental  Impact  Statement  will 
not  be  prepared.  A  finding  of  no 
significant  impact  is  included  in  the 
formal  docket  file  and  is  available  for 
public  inspection  and  copying  at  the 
Rules  Docket  Clerit.  Office  of  General 
Counsel.  Federal  Emergency 
Management  Agency.  500  C  Street  SW., 
Washington.  DC  20472. 

This  intenm  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
has  not  undergone  a  regulatory 
flexibility  analysis. 

This  interim  rule  is  not  a  'major  rule  ' 
as  defined  in  Executive  Order  12291, 
dated  February  27. 1981.  and.  hence,  no 
regulatory  analysis  has  been  prepared. 

The  information  collection 
requirements  in  this  interim  rule  will  be 
subrmtted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980.  44 
use  3501  et  seq  Submit  comments  on 
these  requirements  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  726  lackson  Place.  NW.. 
Washington.  DC  20503  marked 
"Attention  Desk  Officer  for  FEMA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
coUec'ion  requirements. 

List  of  Subjects  in  44  CFR  Parts  59  and 
63 

Flood  insurance.  Flood  plains.  Claims. 
Accordingly.  44  CFR  Chapter  I. 
Subchapter  B  is  amended  as  follows: 


Federal  Register  /  Vol.  53.  No.  185  /  Friday.  September  23.  1988  /  Rules  and  Rej^ulations        36975 


PART  59— GENERAL  PROVlSiONS 

1-  The  duthonly  citation  for  f*art  59 
continues  to  read  as  foilowrs; 

Autbority:  42  U  S.C  4001,  et  seff.: 
Reorgumziilion  Plan  No.  3  of  197&  EX).  12127. 

SS9.1    lAmenftwlI 
2.  Section  &9  1  is  amended  as  fallows: 
a.  By  adding  alphabetically,  a 

definition  of  "30-year  setback"  to  rrad 

as  follows: 


"3Q-ye«r  setback"  means  a  distance 
equal  to  30  times  the  average  annual 
long  term  recession  rate  at  a  site. 
measured  from  the  reference  feature. 

b.  By  adding  alphabetically,  a 
definition  of  "eoyear  setback"  to  read 
as  follows: 

"60-year  setbatk"  means  a  distance 
equal  to  60  times  the  average  annual 
long  term  recession  rate  at  a  site. 

measured  from  the  reference  feature. 

c.  By  addmg  alphabetically,  a 
definition  of  "reference  feature"  to  read 
as  follows: 


"Reference  feature"  is  the  receding 
edge  of  a  bluff  or  eroding  frontal  dune, 
or  if  surJi  a  feature  is  not  present,  the 
normal  high-water  line  or  the  seaward 
line  of  permanent  vegetation  if  a  high- 
water  line  cannot  be  identified. 

d.  By  adding,  alphabetically,  a 
definition  of  "zone  or  imminent 
collapse"  to  read  as  follows: 

"Zone  of  imminent  collapse"  means 
an  area  subject  to  erosion  adjacent  to 
the  shoreline  of  an  ocean,  bay.  or  lake 
and  withm  a  distance  equal  to  10  feet 
plus  5  limes  the  average  annual  long- 
term  erosion  rate  for  the  site,  measured 
from  the  reference  feature. 


3.  Part  63  is  added  to  44  CFR  Chapter 
I,  Subchapter  B  lo  r^ad  as  follows: 

PART  63-*IMPLEMENTATK)N  Of 
SECTION  t306<c)  OF  THE  NATIONAL 
FLOOD  INSURANCE  ACT  OF  19&8 

Subpart  A— General 

63  I     Purpose  of  pari. 

(>3.2    Condemnation  in  lieu  of  certification- 

(J3.3    Requiremenl  to  be  covered  by  a 

contract  (or  flood  insurance  by  |une  1. 

196a. 

53.4  Properly  nol  coveird. 

63.5  Coverage  far  rsiotentt  reroovul. 
(U.e    Retmbursiibli:  nJouilion  coits. 


63.7    Amount  of  coverage  and  deductible  on 
effective  date  of  condemnation  or 
certirtcnlion. 

63-8    Limitatfon  on  amount  of  benefits 

63.9  Sale  while  claim  pending. 

63.10  Demolition  or  relocation  conti^ctor  to 
be  joint  payee, 

63  11     Requirement  for  a  commitment  before 

October  1, 1989. 
b.'i  12    Setback  and  community  flood  plain 

niiinrtgement  requirements. 

Subpart  D— State  Certrflcatton  of  Structures 
Sub^  to  Imminent  Cottapse 

63.13  P-jrposf^  of  f'uhpiirl. 

63.14  Cntena  for  State  qualification  to 
perform  imminent  collapse  certifications. 

63.15  StHte  Application  for  ehgibitity  to 
certify  structurt's  Bubject  to  imminent 
collapse. 

63.16  Review  of  Stale  appUcalions  by  the 
Adminislrator. 

63  17    Procedures  and  ddta  requirt'mentis  for 
itiuninent  coUapse  certifications  by 
States. 

63.18    Revievw  of  State  certification  by  the 
Administrator. 
Authority:  42  USC  4001.  et  seq. 

Reorganization  PUn  No.  3  of  l»r8.  E.0. 12127. 

Subpart  A — General 
§  63.1    Purpose  of  part 

The  purpose  of  this  part  is  to 
implement  seciion  1306|c)  of  the 
National  Flood  Insurance  Act  of  1968.  as 
amended  (the  Act).  Section  544  of  the 
Housing  and  Community  Development 
Act  of  1967  (Pub  L.  100-"2421  amended 
the  Act  by  adding  subsection  (c)  to 
seciion  1306  of  the  Act.  Under  this 
amendment,  effective  Februar>'  5, 1988, 
seciion  1306fc)  of  the  Act  provides  for 
benefit  payments  under  the  Standard 
Flood  Insurance  Policy  (SFIP)  for 
demolition  or  relocation  of  a  structure 
insured  under  the  Act  that  is  located 
along  the  shore  of  a  lake  or  other  body 
of  water  and  that  is  certified  by  an 
appropriate  Stale  or  local  land  u.se 
authority  to  be  subject  to  imminent 
collapse  or  subsidence  as  a  result  of 
erosion  or  undermuung  caused  by 
waves  or  currenls  of  water  exceeding 
anticipated  cyclical  levels.  This  part 
establishes  criteria  by  which  Slates  can 
oblain  the  approval  of  Ihe  Admmistrator 
to  make  these  certifications  and  sets 
forth  the  procedures  and  data 
requirements  lo  be  used  by  those  Stales 
in  making  these  certifications.  This  part 
also  contains  provisions  regarding  other 
aspects  of  seciion  130b(c)  of  the  Act.  For 
example,  there  are  provisions  regarding 
section  1306(c)(6)[B)  of  ihe  Act  (which 
provides  for  condemnation  in  lieu  of 
certiricaliun),  including  clarification  as 
to  the  form  of  condemnation  issued 
under  a  State  or  local  law  that  is 
required. 


§  63.2    Conclemnatton  In  Deu  of 
certificatton. 

(a)  The  conoemnaiion  required  by 
section  1306|c|16|!Bi  of  the  Act  m  lieu  of 
cerlincation  nt?ed  not  be  grounded  in  a 
finding  that  the  structure  is  subject  to 
imminent  collapse  or  subsidence  as  a 
result  of  erosion,  but  may  be  issued  for 
other  reasons  deemed  sufficient  by  the 
State  or  local  authority. 

(b)  The  condemnation  may  be  in  the 
form  of  a  court  order  or  other  instrument 
authorized  by  State  or  local  law,  e.g.,  a 
notification  to  the  property  owner  of  an 
unsafe  condition,  or  unsanitary 
condition,  or  other  deficiency  at  the 
property  address,  coupled  with  a 
statement  that  the  property  owner  must 
vacate  the  property  if  Ihe  condition 
giving  nse  to  the  condemnation  notice  is 
not  cured  by  repair,  removal,  or 
demolition  of  the  building  by  a  date 
certain. 

(c)  In  addition  lo  a  condemnation  in 
accordance  with  paragraphs  ja)  and  |h| 
of  this  section,  a  structurf  mast  be  found 
by  the  Administrator  to  be  subieci  lo 
imminent  collapse  or  subsidence  as  a 
result  of  erosion  or  undermming  caused 
by  waves  or  currents  of  water  excei?ding 
anticipated  cyclical  levels  to  be  eligible 
for  benefits  under  section  13()6{c)  of  the 
Act 

§  63.3  Requirement  to  be  covered  by  a 
contract  for  flood  msurance  by  June  i. 
1988. 

The  requirement  in  section 
l306[cl(4)(CKi)  of  the  Act  thai  a 
structure  be  "covered  by  a  contract  for 
flood  insurance  under  this  title — (i)  on  or 
before  |une  1. 1988"  was  met  if 
presentation  of  the  appropriate  premium 
and  a  properly  completed  flood 
insurance  application  form  was  made  to 
the  National  Flood  Insurance  Program  or 
a  Write  Your  Own  (WYO)  Company  on 
or  before  lunel.  19B8. 

§  63.4    Proptrty  not  covered. 

Benefits  under  section  1306(c]  of  the 
Act  do  not  mclude  compensation  for 
items  excluded  under  the  provisions  of 
the  Standard  Flood  Insurance  Policy 
(SFIP). 

§  63.5    Coverage  for  contents  removal. 
Whenever  a  structure  is  subject  to 
imminent  collapse  or  subsidence  as  a 
result  of  erosion  or  undermming  caused 
by  waves  or  currents  of  water  exceeding 
aniicipaled  cyclical  levels  and 
otherwise  meets  the  requirements  of 
section  1306(c)  of  the  Act  so  that 
benefits  are  payable  under  those 
provisions,  the  coverage  in  the  definition 
of  "Direct  Physical  Loss  by  or  from 
Flood"  in  the  SFIP  for  the  expense  of 
removing  contents,  up  to  the  minimum 
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deductible  of  $500.00,  to  protect  and 
preserve  them  from  nood  or  from  the 
imminent  dan>^er  of  flood,  applies  if 
contents  coverage  is  in  effect. 

§  63.6    Reimbursable  relocation  costs. 

In  addition  to  the  coverage  described 
in  S  63,5  of  this  part,  relocation  costs  for 
which  benefits  are  payable  under 
section  1306|cl  of  the  Act  include  the 
costs  of' 

(a)  Removing  the  structure  from  ihe 
site. 

(b)  Site  cleanup, 

(c)  Debris  removal- 
id)  Moving  the  structure  to  a  new  site. 

and 

(e)  At  the  new  site,  a  new  foundation 
and  related  gradinfi.  including  elevating 
the  structure  as  required  by  local  Hood 
plain  management  ordinances,  and 
sewer,  septic,  electric,  gas.  teiephone. 
and  water  connections  at  the  building. 

§  63.7    Amount  of  coverage  and  (Jeductible 
on  effective  date  of  condemnation  or 
certification. 

The  amount  of  building  coverage  and 
the  deductible  applicable  to  a  claim  for 
benefits  under  section  1306(cl  of  the  Act 
are  what  was  in  effect  on  the  date  of 
condemnation  or  certification. 

§  63.8    Limitation  on  amount  of  benefits. 

id)  In  section  1306(c)|3)(C|  of  the  Act, 
the  phrase    under  the  flood  insurance 
contract  issued  pursuant  to  this  tide" 
means  the  value  of  the  structure  under 
section  1306(c)(31(C)  of  the  Act  is  limited 
to  the  amount  of  building  coverage 
provided  by  the  insured's  policy. 

|b)  Where  the  amount  payable  under 
section  1306(c)(l)(AHii)  of  the  Act  for 
the  cost  of  demolition,  together  with  the 
amount  payable  under  section 
1306(cl(llfA)  of  the  Act  for  the  value  of 
the  structure  under  the  demolition 
option,  exceeds  the  amount  of  building 
coverage  provided  by  the  insured's 
policy,  such  amounts  will  be  paid 
beyond  the  amount  of  that  building 
coverage,  even  if  this  payment  exceeds 
the  limits  of  coverage  otherwise 
authorized  by  section  1306ta]  of  the  Act 
for  the  particular  class  of  property 

}e3.9    Sale  whHf  cMm  pw)dh>9. 

If  a  claimant  sells  a  structure  pnor  to 
its  demolition  or  relocation,  no  benefits 
are  payable  to  that  claimant  under 
section  1306(c)  of  the  Act.  and  any 
payments  which  may  have  been  made 
under  those  provisions  shall  be 
reimbursed  to  the  insurer  making  Ihem. 

§S3.10    Demolition  or  relocation 
contractor  to  be  io4nt  payee. 

If  a  demolition  or  relocation 
contractor  is  used,  the  instrumenl  of 
payment  for  benefits  under  section 


1306(c)  of  Ihe  Act  for  the  fee  of  thai 
contractor,  shall  include  that  contractor 
as  a  |oint  payee,  unless  that  contractor 
has  already  been  paid  when  the 
instrument  of  payment  is  issued. 

§  63.11     Requirement  for  ■  commltmeni 
before  October  i.  19B9. 

The  requirement  in  section  1306(c)(7) 
of  the  Act  that  a  commitment  be  made 
on  or  before  September  30. 1969  as  a 
necessary  condition  to  making  any 
payments  after  September  30. 1989.  is 
met  if  before  October  1.  1989. 

(a)  There  is  either  a  condemnation  in 
accordance  with  §  63.2  of  this  part  or  a 
certification  in  accordance  with  subpart 
B  of  this  part,  and 

f  b)  a  policyholder's  notice  of  claim  for 
benefits  under  section  130e(c)  of  the  Act 
is  received  by  the  insurer, 

§  63.12    Setback  and  community  flood 
plain  management  re<)ulren»enis. 

Id)  Whert;  benefits  have  been  paid 
under  section  l;i06(c]  of  the  Act,  the 
setback  requirements  in  section 
I306jc){5)  of  the  Act.  which  if  not  met 
result  in  a  prohibition  against 
subsequently  providing  flood  insurance 
or  assistance  under  the  Disaster  Relief 
Act  of  1974.  shall  apply: 

(1)  To  the  structure  involved  wherever 
It  is  located,  and 

12]  To  any  other  stnictiu-e 
subsequently  constructed  on  or  moved 
to  the  parcel  of  land  on  which  the 
structure  involved  was  located  when  the 
claim  under  section  1306(c)  of  the  Act 
arose. 

(b)  In  addition,  any  structures 
relocated  under  section  1306  of  the  Act 
must  comply  with  the  flood  plain 
management  criteria  set  forth  in  §  60. 3 
of  this  chapter. 

Subpart  B — Slate  Certification  of 
Structures  Subject  to  Imminent  Collapse 

§  63.13    Purpose  of  subpart 

The  purpose  of  this  subpart  is  to 
estabbsh  criteria  under  the  provisions  of 
section  1306(c)  of  the  National  Flood 
Insurance  Act  of  1968.  as  amended,  by 
which  States  can  obtain  approval  from 
the  Administrator  to  certify  that 
structures  are  subject  to  imminent 
collapse  or  subsidence  as  a  result  of 
erosion  or  undermining  caused  by 
waves  or  currents  of  water  exceeding 
anticipated  cyclical  levels.  The  subpart 
also  sets  forth  the  procedures  and  data 
requirements  to  be  utilized  by  those 
States  in  certifying  structures  as  subject 
to  imminent  collapse.  The  Slate 
certification  procedure  represents  an 
option  to  the  use  of  the  procedure 
whereby  a  structure  is  condemned  by  a 
State  or  local  authority  as  a  prerequisite 


to  consideration  for  imminent  collapse 
insurance  benefits. 

§  63. 1 4    Criteria  for  State  qualification  to 
perform  Imminent  collapse  certifications. 

In  order  to  qualify  under  this  subpart, 
the  State  must  be  administering  a 
coastal  zone  management  program 
which  includes  the  following 
components,  as  a  minimum; 

(a)  A  state-wide  requirement  that 
prohibits  new  construction  and  the 
relocation  of  structures  seaward  of  an 
adopted  erosion  setback.  Such  setback 
must  be  based  in  whole  or  in  pari  on 
some  multiple  of  the  local  mean  annual 
erosion  (recession)  rate:  and 

(b)  An  established,  complete  and 
functional  data  base  of  mean  annual 
erosion  rates  for  all  reaches  of  coastal 
shorelines  subject  to  erosion  in  the 
State,  which  is  used  as  the  basis  to 
enforce  Ihese  setback  requirements. 

§63.15    State  application  for  eligibility  to 
certify  structures  subiect  to  Immirwnl 
collapse. 

(a|  Application  pursuant  to  this  part 
shall  be  made  by  the  Governor  or  other 
duly  authonzed  official  of  the  State. 

(b)  The  application  must  be  submitted 
to  the  Federal  Emergency  Management 
Agency.  Federal  Insurance 
Administration.  500  C  Street  SW.. 
Washington.  UC  20472. 

(c)  Documents  to  be  Included  in  Ihe 
application  are  as  follows. 

(1)  Copies  of  all  applicable  State 
statutes  and  regulations  verifying  the 
existence  of  a  coastal  zone  management 
program  including  setback  requirements 
for  new  and  relocated  construction 
which  are  based  in  whole  or  in  part  on 
mean  annual  erosion  rates  established 
for  the  State's  shorelines. 

(2)  A  copy  of  the  State's  mean  annual 
erosion  rate  data  base,  if  not  already 
provided,  showing  such  rates  for  all 
reaches  of  coastal  shorelines  subject  to 
erosion  within  the  State. 

(3)  The  title,  address  and  phone 
number  of  a  contact  person  within  the 
State  agency  having  authority  for 
administenng  the  coastal  zone 
management  program. 

(4]  A  statement  that  adequate 
resources  are  available  to  carry  out  the 
certification  services,  and  that 
certifications  will  be  performed  in 
accordance  with  the  procedures 
described  in  S  63.17 

S  63. 16    Ravlew  of  State  application  by  me 
Administrator. 

(a)  The  Administrator  may  return  the 
application  for  eligibility  upon  finding  it 
incomplete  or  upon  finding  that 
additional  information  is  required  in 
order  to  make  a  determination  as  to  Ihe 
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adequacy  of  the  coastal  zone 
management  program  and  erosion  rate 
data  base. 

(b)  Upon  determining  thai  the  State's 
program  and/or  data  base  does  not  meet 
the  criteria  set  forth  in  §  63,14.  the 
Administrator  shall  in  writing  reject  the 
application  for  eligibility  and  indicate  in 
what  respects  the  Stale  program  and/or 
data  base  fails  to  comply  with  (he 
criteria. 

(c)  L'pon  determining  that  the  Slate 
program  and  data  base  meets  the 
criteria  set  forth  in  §  63.14.  the 
Administrator  shall  approve  the  State  as 
eligible  to  certify  structures  subject  to 
imminent  collapse.  Such  approval. 
however,  is  in  all  cases  provisional.  The 
Administrator  shall  review  the  State 
program  and  data  base  for  continued 
compliance  with  the  crilena  set  forth  in 
this  part  and  may  request  updated 
documentation  for  the  purpose  of  such 
review.  If  the  program  and/or  data  base 
is  found  to  be  inadequate  and  is  not 
corrected  within  ninety  days  from  the 
date  that  such  inadequacies  were 
identified,  the  Adminislralor  may 
revoke  his  approval, 

§  63. 1 7    Proc«dures  and  tfata  requirements 
for  Imminent  collapse  certiflcattona  by 
Stales. 

Any  State  that  h;is  bt-f-n  determined  to 
be  eligible  by  the  .Administrator  may 
certify  that  a  coastal  structure  is  subject 
to  imminent  collapse.  Such  certification 
requires  that  the  State  collect  scientific 
or  technical  information  relative  to  the 
structure  and  its  site  and  provide  such 
information  to  the  insured  to  be  filed 
with  a  claim  for  insurance  benefits 
under  Section  1306  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended.  The 
information  which  is  provided  to  the 
insured  shall  include,  but  is  not  limited 
to.  the  following: 

(a)  Certification  from  the  State  agency 
that  the  structure  is  subject  to  imminent 
collapse.  The  certification  shall  cite  the 
property  address,  legal  description  (e-g.. 
lot.  block),  the  date  of.  and  basis  for  the 
certification,  and 

(b)  Supporting  scientific  and  technical 
data  to  substantiate  the  certification 
consisting  of  the  following: 

(1)  Photographs  of  the  structure  in 
relation  to  the  obvious  peril.  All 
photographs  should  be  labeled  with  Ihe 
location,  direction,  date  and  time  from 
which  they  were  taken.  The  collection  of 
photographs  should  adequately  display 
the  following: 

(i)  Any  evidence  of  existing  damagn. 
The  damage  can  include  loss  or  erosion 
of  soil  near  or  around  Ihe  foundation  or 
structural  damage  to  the  foundation 
components. 


(ii)  Structure  and  waterbody.  These 
photographs  shall  show  both  the 
structure  and  the  waterbody  that 
presents  the  peril.  If  the  structure  is  on  a 
high  bluff  or  dune  and  not  accessible 
from  the  water  side,  the  top  edge  of  the 
bluff  or  dune  will  be  sufficient.  These 
will  usually  be  taken  from  one  or  both 
sides  of  the  structure. 

(iii)  Physical  reference  features  used 
in  the  measurements  discussed  below. 
The  reference  feature  shall  be  in  or  near 
the  area  affected  by  normal  tides,  when 
applicable.  If  a  reference  is  not  clearly 
distinguishable  on  the  photograph,  it 
should  be  annotated  to  identify  the 
feature.  If  possible,  all  reference 
features  described  below  should  be 
photographed  showing  their  relationship 
to  the  site  of  the  threatened  structure. 

(2)  Identification  and  selection  of 
reference  features.  The  following 
reference  features  are  presented 
according  to  priority.  If  the  first  feature 
is  not  present,  the  next  feature  shall  be 
located  and  photographed,  and  so  forth, 

(i)  Top  edge  of  bluff  (chff  topi. 

(ii)  Top  edge  of  escarpment  on  an 
eroding  dune  (i.e.,  a  nearly  vertical 
ercsional  cut  at  the  seaward  face  of  the 
dune).  The  normal  high  tide  should  be 
near  the  toe  of  the  dune  and  there 
should  be  indications  that  the  dune  is 
actively  eroding. 

(iii)  The  normal  high  tide  limit  may  be 
indicated  by  one  of  the  following: 

(A)  Vegetation  line  (the  seaward  most 
edge  of  permanent  vegetation). 

(B)  Beach  scarp  (erosion  line  on 
beach,  usually  a  sharp,  nearly  vertical 
drop  of  U.5  to  3.0  feel  at  the  upper  limit 
of  high  tide). 

(C)  Debris  line  deposited  by  the 
normal  high  tide,  not  by  a  recent  storm. 

(D)  Upper  hmit  of  wet  sand. 

(3)  Distance  measurements  from  the 
threatened  structure  to  the  nearest 
points  on  the  reference  features.  These 
measurements  should  be  taken  from  all 
pholoprHphed  reference  features  to  the 
closes!  point  on  the  supporting 
foundation.  For  purposes  of  making  this 
measurement,  decks,  stairs,  and  other 
exterior  attachments  that  do  not 
contribute  to  the  structural  support  of 
the  building  are  not  considered  part  of 
the  structure.  The  measurements  shall 
be  taken  horizontally  with  a  tape  and 
recorded  to  the  nearest  foot.  The  date 
and  time  of  the  measurement  shall  be 
noted.  The  location  of  the  measurements 
(i.e..  reference  feature  and  closest 
structural  member)  shall  be  identified  on 
the  appropriate  photograph  or  sketch  of 
the  site.  If  some  or  all  of  the  reference 
features  coincide,  this  shall  also  be 
noted  and  identified  on  the  photographs, 
Ri?f(;r(;ncc  features  landward  of  the 


structure  need  not  be  measured,  but 
shall  be  noted  on  the  photographs. 

(4)  A  determination  of  the  average 
annual  erosion  rale  at  the  site  and  a 
copy  of  the  pertinent  section  of  the 
reference  document  used  to  obtain  the 
annual  erosion  rate  at  the  site. 

(5)  Copy  of  the  effective  Flood 
Insurance  Rate  Map  panel  annotated 
with  the  location  of  the  threatened 
structure. 

(6)  In  the  event  that  a  structure  is  not 
situated  within  a  "zone  of  imminent 
collapse"  using  the  criteria  and 
procedures  in  §  B3.17(bj  (1)  through  (.S). 
then  the  State  may  submit  other 
scientific  and  technical  data,  in  addition 
to  the  information  described  in 

§  63.17(b)  [11  through  (5).  that  would 
reveal  unusual  erosive  or  stability 
conditions  at  the  site.  Such  data  must 
include  engineering  analyses  or  reports 
performed  on  the  structure  or  site  which 
evaluates  local  rales  of  erosion,  or  Ihe 
condition  or  stability  of  the  structure's 
foundation  including  supporting  soil. 

(c)  In  the  case  of  structures  planned  to 
be  relocated,  a  certificanon  as  to 
whether  the  proposed  relocation  si'e  ts 
outside  the  30-year  setback  for  1-4 
family  residential  structures,  or  outside 
the  60-year  setback  for  all  other 
structures,  must  also  be  submitted  bv 
the  State, 

§  63.18    Review  of  State  certification  by 
the  Administrator. 

The  Administrator,  after  a  claim  has 
been  filed  by  the  property  owner,  will 
review  the  ceriification  and  data 
prepared  by  the  Slate.  Upon  completion 
of  the  review,  the  State  will  be  nofified 
thai: 

(a)  The  structure  has  been  determined 
to  be  subject  to  imminent  collapse,  or 

(b)  The  structure  has  nol  been 
determined  to  be  subject  to  imminent 
collapse  and  the  basis  for  such 
determination,  or 

(c)  Additional  data  are  needed  to 
venfy  that  the  procedures  and  criteria 
for  imminent  collapse  certification  have 
been  met. 

Dflted:  September  16. 198fl. 
Harold  T.  Ouryee, 
Federal  insurvnct.-  Administrator. 
(PR  Doc  88-21766  Filed  9-22-68:  8:45  am) 
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ACTIOK;  Final  rule. 


summary:  This  rule  lists  communities, 
v^here  the  sale  of  flood  insurance  has 
bfen  authorized  under  the  National 
Fiood  Insurance  f*rogram  (N'FIP).  that 
are  suspended  on  the  effective  date 
shown  m  this  rule  because  of 
noncompliance  with  the  revised 
floodpldin  management  cntena  of  the 
\FIP  If  FE\tA  receives  documentation 
thdt  the  community  has  adopted  the 
required  revisions  prior  to  the  effective 
suspension  date  given  in  this  rule,  the 
community  will  not  be  suspended  and 
the  suspension  will  be  withdrawn  by 
publication  in  (he  Federal  Register 
EFFECTIVE  DATE:  As  shown  in  fourth 
column. 

FOB  FURTHER  INFORMATJOM  CONTACT. 
Frank  H.  Thomas.  Assistant 
Administrator.  Office  of  Loss  Reduction. 
Federal  Insurance  Administration, 
Federal  Center  Plaza.  500  C  Street.  SW  , 
Room  416.  Washington,  DC  20472.  (202) 
M6-271 7 

SUPPLEMENTARY  INFORMATION:  The 
NFIP  enables  property  owners  to 
purchase  flood  msurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  loral  floodplain  management 
measures  aimpH  at  protecting  lives  and 
new  consfrur::on  from  future  flooding. 
Section  1315  ol  the  National  Flood 
Insurance  Act  of  1966.  as  amended  {42 
L'  S-C.  4022).  prohibits  flood  insurance 
coverage  as  authorized  under  the  NFIP 
142  U  S  C.  4001-4128)  unless  an 
appropriate  public  body  shall  have 
adopted  adequate  floodplain 
managemt-nt  x.nasures  with  effective 
enforcement  measures. 


On  August  25. 1986.  FEMA  published 
a  Tinal  rule  in  the  Federal  Register  that 
revised  the  NFIP  floodplain  management 
cntena.  The  rule  became  effective  on 
October  1. 1986.  As  a  condition  for 
continued  eligibility  in  the  NFIP,  the 
cntena  at  44  CFR  60,7  require 
communities  to  revise  their  floodplain 
management  regulations  to  make  them 
consistent  w.th  any  revised  NFIP 
regulation  within  6  months  of  the 
effective  date  of  that  r»?vi5ion  or  be 
subject  to  suspension  from  perticipation 
in  the  NFIP. 

The  communities  listed  in  this  notice 
have  not  amended  or  adopted  floodplain 
management  regulations  that 
incorporate  the  rule  revision, 
Accordin|{ly,  the  communities  are  not 
compliant  with  NFIP  cntena  and  will  be 
suspended  on  the  effective  date  shown 
m  this  final  rule.  However,  some  of 
these  communities  may  adopt  and 
submit  the  required  documentation  of 
legally  enforceable  revised  floodplain 
management  regulations  after  this  rule  is 
published  but  pnor  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  confinue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in  the 
Federal  Register.  In  the  inlenm.  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  dale,  contact  the  appropriate 
FEMA  Regional  Office  or  the  NFIP 
servicing  contractor. 

The  Adnunistrator  finds  that  notice 
and  pubUc  procedures  under  5  U.S.C. 
5J:i(bJ  are  unpracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified.  Each  community  receives  a  90- 


and  30-day  notification  addressed  to  the 
Chief  Executive  Officer  that  the 
community  will  be  suspended  unless  the 
required  floodplain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C 
605(b).  the  Administrator,  Federal 
Insurance  Administration.  FTIMA, 
hereby  certifies  that  this  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  staled  in 
section  2  of  the  Flood  Disaster 
Protection  Act  of  1973.  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  adopt 
adequate  floodplain  management 
measures,  thus  placing  itself  in 
noncompliance  with  the  Federal 
standards  required  for  community 
participation 

List  of  Subjects  in  44  CFR  Part  64 

Flood  in-surance  and  floodplains. 
PART  64— (AMENDED) 

1  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authorit>':  42  U  S.C-  4001  et  seq., 
ReorgiuiizaUoii  I'Un  No,  3  of  1978.  E.0. 1Z127. 

2,  S*^ction  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  (able. 


§64.6    Ust  of  Eligmte  Communittcs. 


State  and  community  name 


Alabafnv 

Muscle  SrxMts.  city  (H  - 

Ramswilte,  io«x"  of 


_:'-t>ncooo'3'eo  areas 

LayiO"   :'f>  :'      

Pemorot"?  ^:"'='i   CTtyo*... 
Secas'tan   :rr,  :;f      , 


nccDOfWed  araa 


Si  CtouQ,  ctiv  zi 

TaTiarac   city  :'      

Georgia  Car*^'"a.  ofy  ol.~~ 

C^iiiOfna  city  ot    _ 

CaNen  Cptv  =iiy  o* 

UnincofDoraieo  arass... 

Evans  ciT>  of      .. 

MiSS'SSipP' 

Ruleviiie,  town  at „ 

Sataria  tcwn  ol    ™. 

North  Caroiira 

aiaaei^oc::   'owft  o< 


OouMr 


unmconxyued  areas — 

C-ltnlon   crty  ol      .... 


Sampaon.. 


c^ 

Eflectiv«ds« 

OHXMr 

Sa(K  X.  1968. 

010368 

Do 

(20333 

Do 

120169 

Do. 

1200S3 

Oo 

120123 

Oa 

120294 

Do. 

120191 

Do 

120058 

Do 

130137 

Do. 

2I003« 

Do. 

210164 

00. 

210060 

Dk 

210101 

Do. 

280167 

Da 

28020S 

Do. 

170020 

Do 

370293 

Da 

370263 

Do 

Federal  Register  /  Vol.  53.  No.  185  /  Friday.  September  23.  1988  /  Rules  and  Regulations        36979 


Stale  and  community  name 


Ufuncorpoated  areas _.„ 

Unmcofpo'aiecJ  areas — _.. 

Tennessee 

Franklin,  crty  C 

Germanlown.  city  ot 

GoodleTtsvilte.  ciiy  of—™.™-. 

Alabama. 

Tuskegee,  city  ol  

Urunconxwatod  areas...... 

Flondtt 

Longwood.  city  of... „..„„„. 

Malabar,  town  ot  _      ,,, 

Mary  Eslher   oTy  of      _._ 

Melbourrw  Beacn.  town  o(  _ 
MeltKHjme  Village  town  oK.. 

Treasure  Islar^d.  ciTy  of 

UnmcofDoraled  areas 

Wesi  Melbourne  cily  ol 

Kentucky 

U'>incorporBte<]  areas~. 
Melbourne,  cty  ot  . 
Mentor,  city  of 

MarylarKt  Unmcorporated  i 

^k>'T^  Cafotirta: 

CreedrTHXK,  city  o( 

UnmcorporaleO  areas 

Durbam,  city  of       

Mobgood.  town  o*  ..,_ 

Wende*!.  town  o» „ 

South  Carobna 

Isle  0*  Palms,  aty  of, »_ 

Lake  City,  city  ol 

Mount  Pleasant,  town  of... 

Tenrvessee 

Kingston  Springs,  cityol- 

Oliver  Sprwigs  lown  ol 

Parts,  Dly  of  

Pigeon  Foq^e.  oty  of 


County 


U^™~.- 

MMvnson , 

Shetiy... _„ 

DavMson/Sumnar  „ 

Macon 

Wtfcer 

Bremnl™. 

Olialoosa  » ™.™»« 


Cam^jtMHi . 

Worcester 


Ourham-. 


CommuMy 
IVo. 


370331 

370342 

470206 
4703S3 
470287 

010150 
010301 

120292 

120024 
120337 
125128 
120329 
12S153 
120315 
120335 

210159 
210250 
210275 
240083 

370107 
370085 
370086 
370116 
3702*5 

455416 
450079 

455417 

470289 
470005 
470090 
475442 


Do. 

Da 

Oo. 
Do 
Oo 

Oct  18.  19 
Do 

Da 
Oo. 
Da 
Oo. 
Da 
Da 
Oa 
Da 

I3o. 
Oa 
Oa 
Oa 

Oo. 
Oo. 
Da 
Do. 
Da 

Oa 

Oo 
Do 

Do. 
Oa 
Oa 
Do 


Harold  T.  Duryea, 

Administrator.  FetJeral Insurance 
Admmistration. 

Issued:  September  19, 1988. 
|FR  Doc  88-21767  Filed  9-22-88;  8;45  um] 
BILLIMG  CODE  eri»-?1-W 

44  CFR  Part  64 

[Docket  No.  FEMA  6807) 

List  of  Communities  Ellgtble  tor  the 
Sale  of  Flood  Insurance 

agency:  Federal  F.mergenty 
Management  Agency.  FEMA. 
ACnON:  Final  rule. 


:  TTiis  rule  iisls  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFIP).  These 
communities  were  required  to  adopt 
floodplain  manaRement  measures 
compliant  with  the  NF"!?  revised 
regulations  thai  became  effective  on 
October  1. 1986.  If  the  communities  did 
not  do  so  by  the  specified  date.  Ihey 
would  be  suspended  from  participation 
in  the  NFIP.  The  communities  are  now  in 
compliance.  This  rule  withdraws  the 
suspension.  The  communities'  continued 


participation  in  the  program  authorizes 
the  sale  of  flood  insurance. 
EFFECTIVE  DATE:  A?  shown  in  fourth 
t{jlumn. 

ADDRESS:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  conimunity.  or  from 
the  NFIP  at;  P.O.  Box  457,  Lanham. 
Maryland  20706.  Phone   (800)  638-7418. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration.  |202) 
646-2717.  Federal  Center  Plaza,  500  C 
Street.  Southwest.  Ruom  416. 
Washington,  DC  20472. 
SUPPLEMENTARY  INFORMATION:  The 
NFIP  enables  property  owners  to 
purchase  flood  msurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  lo  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 

In  addition,  the  Director  of  FEMA  has 
identified  the  Special  Flood  Hazard 
Areas  in  these  communities  by 
publishing  a  Flood  Insurance  Rate  Map. 
in  the  communities  Hsted  where  a  flood 


map  has  been  published.  Section  102  of 
the  Flood  Disaster  Protection  Act  of 
1973.  as  amended,  requires  the  purchase 
of  flood  insurance  as  a  condition  of 
Federal  or  federally  related  fmancial 
assistance  for  acquisition  or 
construction  of  buildings  in  the  Special 
Flood  Hazard  Area  shown  on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.SC. 
605(b).  the  Administrator,  Federal 
Insurance  Administration.  lo  whom 
authority  has  been  delegated  by  the 
Director.  FEMA,  hereby  certifies  that 
this  rule,  if  promulgated  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  these  parlicipnting 
communities. 
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Ust  of  Subjects  in  44  CFR  Part  64 

Flood  insurance  and  floodplains. 
PART  64— {AMENDED] 

1,  The  authority  citation  for  Part  64 
§  64.6    Ust  Of  EUglb4a  Communttles. 


continues  to  read  as  follows: 

Autliority:  42  U.S.C.  4001  **t  »^.. 
Reor^aniiaiion  Plan  No.  3  ol  iy7H.  F.O  12127 

2.  Section  64.6  is  amended  by  adding 


in  alphabetical  sequence  new  entries  to 
the  table. 

In  each  entry,  the  suspension  for  each 
listed  community  has  been  withdrawn. 
The  entry  reads  as  follows: 


Stale  and  coortrrHjorty  natrte 


Nort^  Caroiiria: 

F-jquay-Varma,  town  of 


WhitaKers,  towri  o(... 
Woodland  town  of,., 
Cawtornia. 

Aiascadero.  cir>  of... 


Avaton,  cny  0* — 

Barstow  aty  of 

dovefdate,  afy  of 

Corona,  crty  o*     

Oescent  Cffy   :jt>  o*  — 

Danville  city  of    

Oe«  Mar  crty  o*  

^on  Jones,  crty  o* 

Fountain  Val'ev   crty  at— 

Fremont,  aty  o*     

F-esno.  city  ot 
Lnrncofporaied  areas — 

unnTccporated  areas 

mpenai  Beacn   aty  of... 

Lafayette,  aty  2' 

LOS  Angeles,  -irv  of 

Lynrwwood.  City  of   _ 

jnHxwpfxaied  areas 

Newarx,  city  o*  ■,-■ 

Unincorpcaied  area* — 
unwTcooxxated  am 


Portola  V»Hey  oty  o*  - 
Umncoroorated  areftS- 
San  [>mas,  caiy  ot  . 


Santa  Bartara,  city  of  ...__ 

jnincofTXxated  areas ™ 

Sooo«na,  c*ty  o*  - 

'^e^ac^apl.  aty  3I 

Miittier  crty  ot       

Oklahoma 

Alderson.  towr  of 

Armxna,  lo«*"  ot ■— 

Cantof ,  town  of -, 

i^ieo  Sormgs   rown  of 

Covie,  town  of  ■ 

Oescenl,  !own  ol 

Hartstvxne,  city  of 

Le^"g^  town  of      __— ^ 

..one  jfove  town  al ._.. 

Moften,  town  ot  _„„ 

OaKJarxJ,  lown  o( 

Raiston,  town  0*    ...——. 

nandiett.  town  o( _. 

Roft   town  o(         —____— 

SasaXwa.  town  jl 

U'WKorpo'ated  areas- 

St^iet  town  o' 

Sooffi  Coffeyviite  town  0* 

A:'Vansa5 

Unmcorpofated  a''eas. — 

BucVner  crty  ot 

Gdinarr.  aty  oi      

KnoOel  town  o* 

Lyno.  town  Of    . 

IwWlafxl.  town  of 

Ota.  c*fy  of - 


County 


ErtgecomOe  and  Nasfi.  . 

Nothanipton        

!  Elqecof^be  arxl  Nash.~ 

„...    Nortttampton        , 


San  Louis  Obispo ._ 


Los  Angelas 

San  Bernardino.. 

SoTKxna 

RiversKle 

Def  Norte _ 

Contra  Costa  — ^ 

SenDiogo ™ 

Snhiyou — — 

OariQa 


Humtioldt- 


San  D»ego 

i  Contra  Cosia  — 

,  ,  LOS  Angetes  

,..,  LOS  Angel'^s    .... 

„_,  Nevada 

..-  A«n»eda  — 

Placer  

,,J  Phjmas 
.-.I  San  Mateo 
.. ;  Sacrarnenio 
...j  Los  Ariqetes     _ 
._]  Sar>ta  Bartjara.- 

Sotarx)  — 

Sonoma 

Ksm 


PrattsviUe.  tO¥m  of.. 

Tyroriza,  Oty  0*.. 


LOS  Angsles 


Login- 


Ctum 

SsqusyaM.. 


Cl»y„ 


Cormanly 
No. 

Eftecbvedsis 

370239 

July  4.  1988, 

suspenswn 

wft^dIawn 

3nxi92 

Do 

370422 

Do 

370096 

Do. 

370177 

Do 

060700 

Aug  4.  l?8a. 

suspensMXi 

MntMravvn. 

060098 

Do. 

060271 

Do. 

060376 

Da 

060250 

Do 

060039 

Do. 

060707 

Do- 

060206 

Do. 

060365 

Do. 

060216 

Oa 

065028 

Oo 

06S029 

Do 

Do. 

060065 

Da 

060291 

Do 

065O37 

Do 

060137 

Do 

060635 

Do 

060210 

Do 

Oo. 

060239 

Do. 

0802«4 

Do. 

066052 

Do 

060262 

Da 

06OI54 

Do 

080335 

Do. 

060631 

Da 

080383 

Do 

060084 

Do 

06O16S 

Do 

4002S7 

Do 

480343 

Do 

400012 

Do. 

400290 

Do 

400097 

Do 

400098 

Do. 

400387 

Do. 

400299 

Da 

400395 

Do. 

400196 

Do. 

400313 

Do. 

400164 

Do 

400318 

Da 

400176 

Do 

400191 

Do. 

400497 

Do 

400401 

Do 

400411 

Do 

0S0010 

Aug  16  1988 

0SO115 

Do 

OS02U 

Do 

050032 

Do. 

050263 

Do. 

050203 

Do. 

050357 

Do. 

050279 

Oa 

050371 

Do 
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State  artd  commurwy  rtarne 


Cdlitomia- 

Afturas,  CTty  of  .. 


Bnst>ane  crty  o* 
Caiewco  city  of 
CaMonitt  Cifv.  aty  of  — 
Last  Palo  Ate,  city  ot.- 

Fairfax  aty  of 

Fillmore,  city  o( 

Hottviite  city  of 

laquna  Beach,  cily  Ol.. 
Mutrae,  c*v  ol^ 


Woo'parV    crty  of 

Umrtcorporaled  areas.. 
Oekdate,  aty  of  

Pacitica.  City  of    , 


Placervilie,  ofy  of 

Pieasanton  crty  of 

Rebondo  B^icti  crty  of— 

Ftedwood  Dty,  aty  ol 

St  Helena,  city  of 

San  Carlos,  aty  o* „.. 

Sanger,  crty  of  

San  Juan  Bauttsta,  crty  ot.....™.- 

San  Leandfo,  oty  o* 

San  Marcos  cty  o'    

Unincorporalfcfd  areas 

SanlB  Uana,  crty  of    

Scons  vafWy.  crty  of       

Seaside,  city  o(     „.™_ 

UmrKorporaied  areas 

Titxiroft.  crty  ol    , 

Walnut  Creek,  crty  o(-_____™ 

UnmcoTwarea  areas 

ida'w  Matta  Ky^m  al        ..„.. 

Guam    Guarr    li^mtnry  ni         ,       ,  „  „ , 

Hawaii 

UnirKocporated  areas 

Untr>corpora1ed  areas _. 

I.  outsiana 

Umncorpofaied  areas 

Benton,  town  of 

Gankion,  village  of 

Elizabeth  town  of 

jeane'^tte.  ctty  o* __.__ 

Ma^Sura.  '.cmr-  o'  ,,..._...,_„_ 

Ktorrtpelwr,  wMge  "* 

Mourtd,  Milage  of 

Pollock,  town  o(  ..__ 

Tcktaw.  cfty  of „_— 

votKTgsv*e,  village  of „ 

New  WexiCO- 

Claylon,  town  of , ,., 

Logan  village  of _ 

Los  Rar>cfws  tie  AftxiQuerque.- 

Tenas 

Ano,  city  of  

A,'varadc  crty  of 

Anton,  c*y  ot . — .— 

Baimoft^ea,  crty  o*      

Bartfett.  c-iTy  of 

Bayvew.  lown  o*    ,  , _._ 

Brackettviile.  crty  of  __— _— 
U  niocorporated  areas^—— „- 

Car»>efon,  city  of 

CWIon.  aty  of 

Datsetta.  town  of 

Dublin,  oty  of 

Unincorporaied  areas 

Edcoucri,  crty  of , 

Ferris,  city  of ._. » 

fnone,  afy  of _._—_- 

Umncorporafed  araas ■— 

Hetnon.  crty  ol , 

Hidalgo,  town  of       _ 

MofhtJay.  crty  of 


County 


Communrty 


Orange.. 


Napa 

Stanislaua-- 

SanUaleo.. 


Los  Angelos.... 

San  Mateo 

Napa 

fmano .. 

SanBanito 


SanCtego.. 


Santa  Clara 

Ssnts  Barbara .. 
Santa  Cpuz 


Contra  Coala-. 

Yolo „ 


'Beaumgarri- 


'  Allan 


'AvoyaBes.— 
> St  Helena.. 


'Tangipahoa... 
'L^iyelle 


Quay... 


Cameron- 
Kinney. 

Brooks 


d09QU0.*< 


Ewn.. 


060193 
060314 
0600S7 


060708 
080175 
060415 
060070 
060223 
065045 
060712 
060205 
060386 
060323 


060041 
060012 
0601SO 
06032S 
060208 
000377 
080054 
080289 

oeooi3 

060296 

060337 
080336 


060430 
065070 
080423 
160197 
660001 

issies 

190003 


220032 
220167 
220324 
220080 

220255 
220300 
220124 
220305 
220214 
220358 

350084 
350105 
350123 

480740 
480397 
480353 
480537 
480707 
480102 
480422 
481196 
480478 
480052 
481101 
480219 
480202 
480337 
481076 
480S23 
480851 
481495 
480334 
480699 


Da 
Oo. 
Do. 
Oa 

Do. 
Da 
Da 
Do 
Oa 
Do 
Do. 
Do 
Do 
Aug  18.  1988. 
lusoenawn 

Da 
Do. 
Da 
Oo 
Oa 
Do 
Da 
Da 
Da 
Do. 
Do 
Do 
Da 
Oo. 
Oa 
Oo. 
Oo. 
Do. 
Oa 
Oa 

Oo. 
Oa 

Da 

Oa 
Do. 
Da 
Oa 
Do. 
Da 
Da 
00. 
Da 
Oa 

Da 
Do. 
Oa 

Oa 
Do. 
Do. 
Do 
Do 
Oa 
Da 
Do. 
Do 
Do 
Do 
Da 
Do 
Do. 
Oo 
Do. 
Oa 
Oa 
Da 
Oo. 


•Parifih. 
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Iisued  September  19.  1988 
Harold  T.  Duryee. 

Administrator.  Fedetfj!  Irsurance 

Administration 

[FR  Doc,  88-21^68  Filed  9-22-88;  8:45  am) 

BlUJNG  CODE  GTia-Jl-li 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

49  CFR  Part  830 

Notification  and  Reporting  of  Aircraft 
Accidents  or  Incidents  and  Overdue 
Aircraft  and  Preservation  of  Aircraft 
Wreckage,  Mall.  Cargo,  and  Records 

agency:  Ndtional  Transportation  Safety 

Board. 

ACTION:  Final  rules  with  request  for 

comments. 

SUMMARY:  By  this  revision,  the  National 
Transportation  Safety  Board  fBoardI 
requires  certain  operators  of  public 
aircraft  to  submit  reports  to  the  Board 
on  accidents  involving  public  aircraft. 
This  revision  will  provide  the  Board 
With  information  to  enable  it  to  fulfil! 
the  recent  legislative  requirement  that 
the  Board  submit  a  report  to  Congress 
on  public  aircraft  accidents  and 
incidents. 
DATES:  Er'fectne  Date  October  24. 1988. 

Comments  by:  November  22. 1988. 
ADDRESSES:  Comments  should  be  sent 
in  tnphcate  to  the  General  Counsel. 
National  Transportation  Safety  Board. 
800  Independence  Avenue  SW.. 
Washington.  DC  20594.  This  final  rule 
may  be  amended  in  light  of  comments 
received. 
FOR  FURTHER  INFORMATION  CONTACT. 

John  M.  Stuhldreher.  General  Counsel. 
National  Transportation  Safety  Board. 
800  Independence  Avenue.  SW., 
Washington.  DC  20594  (202-382-6540). 
SUPPLEMENTARY  INFORMATION:  Section 
311  of  the  Airport  and  Airway  Safety 
and  Capacity  Expansion  Act  of  1987, 
Pub.  L  100-223  (December  30. 1987) 
amended  section  304  (a)(6)  of  the 
Independent  Safety  Board  Act  of  1974 
(49  U.S.a  1903(a)(6)}  to  empower  the 
Board  to  establish  regulations  requinng 
persons  to  report  accidents  and  aviation 
incidents  involving  public  aircraft  other 
than  aircraft  of  the  Aimed  Forces  and 
the  Intelligence  Agencies.  Section  311 
required  the  Board  within  18  months  of 
its  enactment  to  report  to  the  Congress 
the  Board's  Hndings  on  public  aircraft 
accidents  and  incidents. 

Section  830.1  regarding  the 
applicability  of  Part  830  is  bemg 
amended  to  reflect  the  expanded 
coverage  of  the  rule  to  include  the 
reporting  of  accidents  and  incidents 


involving  public  aircraft.  Former 
paragraph  (h)  of  S  8301  is  redesignated 
as  paragraph  [c)  and  a  new  paragraph 
(b)  is  added  for  the  reporting  of  pubhc 
aircraft  accidents  and  incidents 

Civil  aircraft  and  public  aircraft  are 
defined  in  the  Federal  Aviation  Act  of 
1958.  as  amended.  49  L'SC.  1301,  and 
the  statutory  definitions  of  these  terms 
are  being  added  to  §  830.2.  It  should  be 
noted  that  section  207  of  the  Airport  and 
Airway  Safely  and  Capacity  Elxpansion 
.Act  of  1987  amended  the  definition  of 
public  aircraft  by  adding  a  new  sentence 
expressing  the  meaning  of  the  phrase 
"used  exciusively  m  the  service  of.  The 
definition  of  public  aircraft  which  is 
being  added  to  §  830.2  includes  the 
foregoing  amendment 

A  new  Subpart  E  (§  830.201  is  being 
added  to  Part  830.  and  it  requires 
operators  of  public  aircraft  excep*  the 
Armed  Forces  and  Intelligence  Agencies 
to  report  accidents  and  covered 
incidents.  Under  5  e.'iO  20.  the  operator 
of  the  pubhc  aircraft  must  file  a  report  of 
the  accident  or  listed  incident  withm  10 
days  which  is  the  same  filing  period  as 
the  one  for  accidents  involving  civil 
aircraft.  The  report  is  to  be  filed  on  a 
preprinted  form  which  is  available  from 
any  of  the  Board's  field  offices  in 
Anchorage.  AK,  Atlanta.  GA;  Chicago. 
IL;  Denver,  CO:  Fort  Worth.  TX;  Kansas 
City.  MO:  Los  Angeles,  CA,  Miami.  FL 
New  York.  NY:  and  Seattle.  WA.  the 
National  Transportation  Safety  Board, 
Washington.  DC  20.594;  and  the  Federal 
Aviation  Administration.  Flight 
Standards  Distnci  Offices.  This 
reporting  provision  will  enable  the 
Board  to  obtain  the  requisite  data  to 
comply  with  the  legislative  directive  to 
report  to  Congress  on  public  aircraft 
accidents  and  incidents. 

The  Board's  statutory  mandate  to 
investigate  aircraft  accidents  is  confined 
to  accidents  involving  civil  aircraft,  and 
this  regulatory  revision  does  not 
authorize  the  Board  to  mvestigate  public 
aircrat  accidents-  Nor  does  this  revision. 
as  would  be  the  case  for  civil  aircraft. 
require  the  immediate  notification  of 
public  aircraft  accidents  or  the 
preservation  of  wreckage.  Largo,  etc. 
Instead,  the  revision  to  Part  830  only 
requires  the  reporting  of  accidents  and 
incidents  concerning  certain  public 
aircraft. 

The  changes  made  in  this  revision 
merely  provide  the  mechanism  for  the 
Board  to  obtain  the  information 
essential  to  comply  with  the'legislative 
directive  that  the  Board  submit  a  report 
to  Congress  on  public  aircraft.  Since  the 
revision  embodies  a  straightforward 
implementation  uf  the  Board's  new 
authority  to  require  the  reporting  of 
public  aircraft  accidents  and  incidents. 


public  comment  on  this  revision  before 
its  adoption  is  not  likely  to  be  helpful.  In 
addition,  public  comment  would 
postpone  the  receipt  of  information  on 
public  aircraft  accidents  and  incidents 
which  would  reduce  the  data  available 
for  the  Board's  report  to  the  Congress. 
Therefore,  the  Board  has  decided  to 
dispense  with  a  notice  of  proposed 
rulemaking.  The  Board  welcomes  and 
will  carefully  consider  comments  that 
are  received,  and  any  required  changes 
in  the  rule  will  be  made- 

Under  the  criteria  of  the  Regulatory 
Flexibility  Act.  the  Board  has 
determined  that  this  revision  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
particularly  because  the  costs  of 
reporting  will  be  minimal. 

List  of  Subiecis  in  49  CFR  Part  830 

Aviation  safety.  Postal  service. 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  49  CFR  Part  830  of  the 
Board's  rules  is  revised  to  read  as 

follows: 

PART  830— NOTIFICATION  AND 
REPORTING  OF  AIRCRAFT 
ACCIDENTS  OR  INCIDENTS  AND 
OVERDUE  AIRCRAFT.  AND 
PRESERVATION  OF  AIRCRAFT 
WRECKAGE,  MAIU  CARGO.  AND 
RECORDS 

Subpart  A— G«n«ral 

Sec. 

830-1    Applicability. 

8302    Definitinns 

Subpart  B — Initial  Notlficstion  of  Aircraft 
Accktenta,  Incldants.  and  Overdue  Aircraft 
S30.5    Immediate  noufication- 
830  9    Information  lo  be  given  in  notiHcalion. 

Subpart  C— Preservation  of  Aircraft 
Wr«ckaQC.  Mall,  Cargo.  ar>d  Recordi 

830.10    Preservation  of  aircraft  wreckage, 
mail,  cargo,  and  records 

Subpart  O — Raporttng  of  Aircraft 
AccKlents,  IrKtdents,  and  Overdue  Aircraft 

^':Ki  IS     Kt-piirls  and  sl>«l«-'ment  to  be  filrd 

Subpart  E— Reporting  of  PubUc  Aircraft 
AccMtonts  and  IrtcklenU 
63i.i20    Reports  to  be  fUed. 

Aulbaritr  «  use.  1441  and  1901  et  seq. 

Subpart  A— General 

{830.1     AppMcability. 

This  part  contains  rules  pertaining  to: 
|a)  Notification  and  reporting  aircraft 
accidents  and  incidents  and  certain 
other  occurrences  in  the  operation  of 
aircraft  when  they  involve  civil  aircraft 
of  the  United  Stales  wherever  they 
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occur,  or  foreign  uvii  aircraft  when  such 
events  occur  in  the  United  Slates,  its 
temtories  or  posseasioos. 

(bj  Reporting  aircraft  accidents  artd 
listed  incidents  m  the  operation  uf 
aircraft  when  they  involve  certain  public 
aircraft. 

(c)  Preservation  of  aircraft  wreckage, 
mail.  car^.  and  records  involxing  all 
civil  aircraft  in  the  United  States,  its 
territories  or  possessions. 

§  830.3    Definitions. 
As  used  in  this  part  the  following 

words  or  phrases  are  defined  as  follows: 

"Aircraft  accidenl"  means  an 
occurrence  associated  with  the 
operation  of  an  aircraft  which  takes 
place  between  the  time  any  person 
boards  the  aircraft  with  the  mtenhon  of 
flight  and  all  such  persons  have 
disembarked,  and  in  which  any  person 
suffers  death  or  senous  injury,  or  m 
which  the  aircraft  receives  substantial 
damage. 

"Civil  aircraft"  means  any  aircraft 
other  than  a  public  aircraft. 

"Fatal  injury"  means  any  inrury  which 
results  in  death  within  30  days  of  the 
accidenL 

"Incident"  means  an  occurrence  other 
than  an  accident,  associated  with  the 
operation  of  an  aircraft,  which  affects  or 
could  affect  the  safety  of  operations. 

"Operator"  means  any  person  who 
causes  or  authorizes  the  operation  of  an 
aircraft,  such  as  the  owner,  lessee,  or 
bailee  of  an  aircraft. 

"Public  aircraft"  means  an  aircraft 
used  exclusively  in  the  service  of  any 
government  or  of  any  political 
subdivision  thereof,  including  the 
government  of  any  Slate,  Temlory.  or 
possession  of  the  United  States,  or  the 
District  of  Columbia,  but  not  including 
any  government-owned  aircraft  engaged 
in  carrying  persons  or  property  for 
commercial  purposes.  For  purposes  of 
this  section  "used  exclusively  in  the 
service  of  means,  for  other  than  the 
Federal  Govemmenl,  an  aircraft  which 
is  owned  and  operated  by  a 
governmental  entity  for  other  than 
commercial  purposes  or  which  is 
exclusively  leased  by  such 
governmental  entity  for  not  less  than  90 
continuous  days. 

"Serious  injury"  means  any  injury 
which:  (1)  Requires  hospitalization  for 
more  than  4B  hours,  commencing  within 
7  days  from  the  date  of  the  injury  was 
received;  (2)  results  in  a  fracture  of  any 
bone  (except  simple  fractures  of  fingers, 
toes,  or  nose);  (3)  causes  severe 
hemorrhages,  nerve,  muscle,  or  tendon 
damage;  (4)  involves  any  internal  organ: 
or  (5)  involves  second-  or  third-degree 
bums,  or  any  bums  affecting  more  than 
5  percent  of  the  body  surface. 


"Substantial  damage"  means  damage 
or  failure  which  adversely  affects  the 
structural  strength,  performance,  or 
flight  charactenstics  of  the  atrcraft.  and 
which  would  normally  require  major 
repair  or  replacement  of  the  affected 
component.  Enjjine  failure  or  damage 
limited  to  an  engine  if  only  one  engme 
fails  or  is  damaged,  bent  fairings  or 
cowling,  dented  skin,  small  punctured 
holes  in  (he  skin  or  fabnc.  ground 
damage  to  rotor  or  propeller  blades,  and 
damage  to  landing  gear,  wheels,  tires, 
flaps,  engine  accessones.  brakes,  or 
wingtips  are  not  considered  "substantial 
damage"  for  the  purpose  of  this  part. 

Subpart  &— Initial  Notifteatton  of 
Aircraft  Accidents,  Incktants,  and 
Overdue  Aircraft 

§  830.5    Immediate  notification. 

The  operator  of  an  aircraft  shall 
immediately,  and  by  the  most 
expeditious  means  available,  notify  the 
nearest  National  Transportation  Safety 
Board  (Board),  field  office  '  when; 

(a)  An  aircraft  accident  or  any  of  the 
following  listed  incidents  occur 

111  Flight  control  system  malfunction 
or  failure; 

(2)  inability  of  any  required  flight 
crewmember  to  perform  normal  flight 
duties  as  a  result  of  injury  or  illnesa; 

(3)  Failure  of  structural  components  of 
a  turbine  engine  excluding  compressor 
and  turbine  blades  and  vanes; 

(4)  In-flight  fire;  or 

(5)  Aircraft  collide  in  flight. 

(6)  Damage  to  property,  other  than  the 
aircraft,  estimated  to  exceed  S25,OO0  for 
repair  (including  materials  and  labor)  or 
fair  market  value  m  the  event  of  total 
loss,  whichever  is  less. 

(7)  For  large  muitiengine  aircraft 
(more  than  12.500  pounds  maximum 
certificated  takeoff  weight): 

(i)  In-flight  failure  of  electrical 
systems  which  requires  the  sustained 
use  of  an  emergency  bus  powered  by  a 
back-up  source  such  as  a  battery, 
auxiliary  power  unit,  or  air-driven 
generator  to  retain  flight  control  or 
essential  instruments; 

(ii)  In-flight  failure  of  hydraulic 
systems  that  results  in  sustained 
reliance  on  the  sole  remaining  hydraulic 
or  mechanical  system  for  movement  of 
flight  control  surfaces; 

(iii)  Sustained  loss  of  the  power  or 
thrust  produced  by  two  or  more  engines; 
and 


>  The  National  TnDSporlabcHi  Safety  Board  Kt-Id 
olTictrs  an  listed  under  l^.S.  Covcmmenl  in  the 
lelephone  directones  In  lite  follnwinft  cttirs: 
Anchoni^e.  Alakks.  Atlanta.  Ca.:  Chicago.  Ill . 
L>«nver.  Colo-.  Fort  Worth.  7tx^  KanMi  CHy.  Mo, 
Ui  Aninlw.  Califs  Miami.  FU^  New  YoHl.  N  V^ 
Seultle,  Wash. 


(iv)  An  evacuation  of  an  aircraft  m 
which  an  emergency  egress  system  is 
utilized. 

(b)  An  aircraft  is  ovenliie  and  is 
believed  to  have  been  involved  in  an 
accident. 

§  830.6    Infomwten  to  be  gtven  ki 

notificatiea. 

The  notification  required  in  $  830.5 
shall  contain  the  following  information, 
if  available: 

(a)  Type,  nationality,  and  registration 
marks  of  the  aircraft; 

(b)  Name  of  owner,  and  operator  of 
the  aircraft; 

(c)  Name  of  the  pilot-in-command; 

(d)  Date  and  time  of  the  accident: 

(e)  Last  point  of  departure  and  point 
of  intended  landing  of  the  aircraft; 

(fl  Position  of  the  aircraft  with 
reference  to  some  easily  defined 
geographical  pomt; 

(g)  Number  of  persorrs  aboard,  number 
killed,  and  number  seriously  injured 

(h)  Nature  of  the  acadent,  the 
weather  and  the  extent  of  danvagc  to  the 
aircraft,  so  far  as  is  known;  and 

(i)  A  description  of  any  explosives, 
radioacnve  materiaU,  or  other 
ddngerous  articles  earned. 

Subpart  C — Preservation  of  Aircraft 

Wreckage,  Mall,  Cargo,  and  Records 

§  830.10    Preservatton  of  aircraft 
wrecka9e,  mat,  car9o.  and  record*. 

fa)  Tlie  operator  of  an  aircraft 
involved  in  an  accident  or  incident  for 
which  notification  must  be  given  is 
responsible  for  preserving  lo  the  extern 
possible  any  aircraft  wreckage,  cargo. 
end  mail  aboard  the  aircraft,  and  all 
records,  including  all  recording  mediums 
of  flight,  maintenance,  and  voice 
recorders,  pertaining  to  the  operation 
and  maintenance  of  the  aircraft  and  lo 
the  airmen  until  the  Board  takes  custody 
thereof  or  a  release  is  granted  pursuant 
to  §  8.3M2(b)  of  this  chapter. 

|b)  Prior  to  the  lime  the  Board  or  its 
authorized  representative  takes  custody 
of  aircraft  wreckag:,  mail,  or  cargo,  such 
wreckage,  mail,  or  cargo  may  not  be 
disturbed  or  moved  except  to  the  extent 
necessary: 

(1)  To  remove  persons  injured  or 
trapped; 

(2)  To  protect  the  wreckage  from 
further  damage:  or 

(3)  To  protect  the  public  from  injar>'. 
(c)  Where  it  is  necessary  to  move 

aircraft  wreckage,  mail  or  cargo, 
sketches,  descriptive  notes,  and 
photographs  shall  be  made,  if  possible, 
of  the  original  positions  and  condition  of 
the  wreckage  and  any  signi^canl  impact 
marks. 
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(d)  The  operator  of  an  aircraft 
involved  in  an  accident  or  mcideni  shall 
retain  all  records,  reports,  internal 
documents,  and  memoranda  dealing 
with  the  accident  or  incident,  until 
authorized  by  the  Board  to  the  contrary. 

Subpart  D — Reporting  of  Aircraft 
Accidents,  Incidents,  and  Overdue 
Aircraft 

3  830. 1 5    Reports  and  statements  to  t>e 
riled. 

(a)  Rt^ports.  The  operator  of  an 
aircraft  shall  file  a  report  on  Board  Form 
6120.1  (0MB  \o.  3147-005)  or  Board 
Form  7120.2  (0MB  No.  3147-0001  j  ' 
within  10  days  after  an  accident,  or  after 
7  days  if  an  overdue  aircraft  is  still 
missing.  A  report  on  an  incident  for 
which  notification  is  required  by 

$  830.5(a)  shall  be  filed  only  as 
requested  by  an  authonzed 
representative  of  the  Board. 

(b)  Crewmember  statement.  Each 
crewmember,  if  physically  able  at  the 
time  the  report  is  submitted,  shall  attach 
a  statement  setting  forth  the  facts, 
conditions,  and  circumstances  relating 
to  the  accident  or  incident  as  they 
appear  to  him.  If  the  crewmember  is 
incapacitated,  he  shall  submit  the 
statement  as  soon  as  he  is  physically 
able. 


(c)  Where  to  file  the  reports.  The 
operator  of  an  aircraft  shall  file  any 
report  with  the  field  office  of  the  Board 
nearest  the  accident  or  incident. 

Subpart  E — Reporting  of  Public 
Aircraft  Accidents  and  Incidents 

§  830.20    Reports  to  be  filed. 

The  operator  of  a  public  aircraft  other 
than  an  aircraft  of  the  Armed  Forces  or 
Intelhgence  Agencu's  shall  file  a  report 
on  NTSB  Form  6120  1  lOMB  No.  3147- 
001)  '  within  10  days  after  an  accident 
or  incident  listed  in  5  830.5(a}.  The 
operator  shall  file  the  report  with  the 
fipid  office  of  the  Board  nearest  the 
accident  or  incident.* 

Sianed  ai  Washinfjton.  DC.  on  this  16th  day 
of  S*?plernber  1988. 
lames  L.  Kolstad, 
Acting  Chairman. 

[FR  Doc  B8-21705  Filed  9-22-«8;  8:45  am) 
BILUMG  CODC  7513-01-41 


INTERSTATE  COMMERCE 
COMMISSION 

49CFRPan  1043 

Surety  Bonds  and  Poitctes  of 
Insurance;  Technical  Amendment 

AGENCY:  Interstate  Commf-rce 
Commission. 


*  Forms  are  obtairiifble  frum  iSu  Board  field 
offices  (see  footnote  IJ.  ihe  National  Transpor'd'ir-n 
Safety  Board  Washiniilon.  DC  20594,  and  ihe 
Federal  Aviation  Administration,  FliRhl  Sland^rds 
Dulnc!  Office, 


AcnoM:  Technical  Amendment 

summary:  In  §  1043,2  the  numbering!  of 
paragraphs  in  (b)|l)  is  nut  correct.  This 
notice  corrects  that  numbering. 

EFFECTIVE  DATE:  September  23.  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathlfjtm  Gdss.  1202)  27S-679fi 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  49  CFR  Part  ](M3 

Insurance,  Motor  carriers.  Surety 
bonds. 


PART  1043— SURETY  BONDS  AND 
POLICIES  OF  INSURANCE 

1.  The  authonty  citation  for  this  Part 
continues  to  read  as  follows: 

Aulhorily:  49  U  S.C.  10101,  10321. 11701. 
10927;  5  U.S  C  553. 

$1043^    ^amended) 

2.  In  S  1043.2  paragraphs  (b)|1)(a)  and 
(b)(1)(b)  are  corrected  by  revising 
paragraph  "(b)(ll(a)"  to  read  '(bKlKi)" 
and  -(bjiljlhl"  to  read  "(bltlUiir- 
Noreld  R.  McGee, 

St^.rvUiry. 

[KR  Doc  88-21M6  Tiled  9-22-68: 8;45  am) 

BiLLIMG  COOC  roTS-Oi-H 


'  To  obtain  ihis  (umi,  ice  footnote  2. 

*  TSe  tocationa  of  the  Board'a  Held  ofTicn  are  Ml 

fonh  in  footnole  1 


36985 


Proposed  Rules 


Federal  Register 
Vol.  53,  N3.  185 
Friday.  September  23.  1988 


TWs  section  o(  the  FEDERAL  REGISTER 

contains  notices  to  the  pubhc  of  the 
proposed  fssuance  o'  rules  and 
regulations    The  purpose  ot  these  notices 
IS   to  gtve  mierested   persons  an 
opportunity  to  partiopate  tn  the  rule 
mailing  pnor  lo  ttw  adoption  ot  tt>e  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  406 

IDoc.  No.  5776S] 

Nursery  Crop  Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
(corporation.  USDA. 
action:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  add  a 
new  Part  406  in  Chapter  IV  of  Title  7. 
Code  of  Federal  Regulations  to  be 
Known  as  Ihe  Nursery  Crop  Insurance 
Regulations  (7  CFR  Part  406).  effective 
for  the  1989  and  succeeding  crop  years. 
The  intended  effect  of  this  rule  is  to:  (1) 
Prescribe  procedures  for  insuring 
nursery  crops  in  counties  approved  by 
the  Board  of  Directors  of  FCIC:  and  (2) 
provide  for  codification  of  the  Nurser>' 
Crop  policy  of  insurance  in  7  CFR  Part 
406  in  the  Code  of  Federal  Regulations. 
DATE:  Written  comments,  data,  and 
upminns  on  this  proposed  rule  must  be 
submitted  not  later  than  October  24. 
1988,  to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole.  Office  of  the  Manager.  Federal 
Crop  Insurance  Corporation.  Room  4090. 
South  Building.  US.  Department  of 
Agriculture.  Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  .^g^cuiture.  Washington.  DC  20250. 
tfjpphone  [202]  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date  for 
these  regulations  is  June  1. 1993. 

John  Marshall.  Manager.  FCIC.  (1)  has 
determined  that  this  action  is  not  a 


major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
SlOO  million  or  more:  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c^  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115.  June  24,  1983- 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety,  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  proposes  to  add  a  new 
Part  406  in  Chapter  IV  of  Title  7.  Code  of 
Federal  Regulations  to  be  known  as  the 
Nursery  Crop  Insurance  Regulations  (7 
CFR  Part  406).  effective  for  the  1989  and 
succeeding  crop  years,  to  provide  the 
provisions  for  insuring  nurser>'  crops. 
This  proposed  rule  offers  insurance 
directly  through  FCIC  which  previously 
had  been  available  only  through  an 
FCIC  reinsured  company. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comments  received  pursuant  to 
this  proposed  rule  will  be  available  for 
public  inspection  and  copying  in  the 
Office  of  the  Manager.  Federal  Crop 
Insurance  Corporation.  Room  4090. 
South  Building.  LIS.  Department  of 
Agriculture.  Washington,  DC  20250. 
dunng  regular  business  hours.  Monday 
through  Friday. 


List  of  Subjects  in  7  CFR  406 

Crop  insurance.  Nursery  crop. 
Proposed  Rule 

Accordingly,  pursuant  lo  the  authority 

contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq.). 
the  Federal  Crop  Insurance  Corporation 
proposes  to  add  a  new  Part  406  in 
Chapter  IV  of  Title  '.  Code  of  Federal 
Regulations,  to  be  known  as  7  CFR  Part 
40f3 — Nursery  Crop  Insurance 
Regulations,  effective  for  the  1989  and 
succeeding  crop  years,  to  read  as 
follows: 

PART  406— NURSERY  CROP 
INSURANCE  REGULATIONS 

Subpart    Regulations  for  tt>e  1989  and 
Succeeding  Crop  Years 

406.1  Availability  of  nursery  crop  insuranLC. 

406.2  Premium  rates,  amounts  of  insurance. 
and  coverage  levels  et  which  indemnities 
shdil  be  computed. 

406.3  OMB  contrn!  numbers. 
4ri6  4     Creditors, 

406-5     Good  faith  reliance  on 

misrepresentdtion. 
406.8     The  contract. 
406"    The  application  and  policy. 
.Authority:  7  U  S  C.  1506,  1516 

^  406.1    Availability  of  nursery  crop 
insurance. 

(a)  Insurance  shall  be  offered  under 
the  provisions  of  this  subpart  on  the 
insured  crop  in  counties  within  the 
limits  prescribed  by  and  in  accordance 
with  the  provisions  of  the  Federal  Crop 
Insurance  Act,  as  amended.  (Ihe  .Act). 
The  counties  shall  be  designated  b>  the 
Manager  of  the  Corporation  from  those 
approved  by  the  Board  of  Directors  of 
the  Corporation. 

(b)  The  insurance  is  offered  through 
two  methods.  First,  the  Corporation 
offers  the  contract  contained  in  this  part 
directly  to  the  insured  through  Agents  of 
the  Corporation.  Those  contracts  are 
specifically  identified  as  being  off(?rf'd 
by  the  Federal  Crop  Insurance 
Corporation.  Second,  companies 
reinsured  by  the  Corporation 
(hereinafter  "Reinsured  companies'") 
offer  contracts  contained  substantially 
the  same  terms  and  conditions  as  the 
contract  set  out  in  this  part. 

(c)  No  person  may  have  in  force  more 
than  one  contract  on  the  same  crop  for 
the  crop  year,  whether  insured  by  the 
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Corporation  or  insured  by  a  Reinsured 
company, 

Id}  If  a  person  has  more  than  one 
contract  under  the  Act  outalanding  on 
the  same  crop  for  the  same  crop  year,  all 
such  contracts  will  be  voided  for  that 
crop  year  but  the  person  will  still  be 
liable  for  the  premium  on  all  contracts 
unless  the  person  can  show  to  the 
satisfaction  of  the  Corportation  thai  the 
multiple  contract  insurance  was 
inadvertent  and  without  the  fault  of  the 
insured. 

{el  If  the  multiple  contract  insurance 
is  shown  to  be  inadvertent  and  without 
the  fault  of  the  insured,  the  contract 
with  the  earliest  application  will  be 
valid  and  all  other  contracts  on  that 
crop  for  thai  crop  year  will  be  cancelled. 
No  Uability  for  indemnity  or  premium 
will  attach  to  the  contracts  so  cancelled. 

(0  The  person  must  renay  all  amounts 
received  in  violation  of  this  section  with 
interest  at  the  rate  contained  in  the 
current  for  delinquent  premiums. 

(g]  An  insured  whose  contract  with 
the  Corporation  or  with  a  Reinsured 
company  under  the  Act  has  been 
terminated  because  of  violation  of  the 
terms  of  the  contract  is  not  eligible  to 
obtain  multi-peril  crop  insurance  under 
the  Act  with  the  Corporation  or  with  a 
Reinsured  company  unless  the  insured 
can  show  thai  the  default  in  the  pnor 
contract  was  cured  prior  to  the  sales 
closing  date  of  the  contract  applied  for 
or  unless  the  msured  can  show  that  the 
termination  was  improper  and  should 
not  result  in  subsequent  ineligibility. 

(h)  All  applicants  for  insurance  under 
the  Act  must  advise  the  agent,  in 
writing,  at  the  time  of  application,  of  any 
previoua  appUcations  for  a  Contract 
under  the  Act  and  the  present  status  of 
the  appbcations  or  contracts. 

(  406^    PrvnuKim  rata*,  acnounts  of 
tnsurano*.  and  oov*ra9a  t«v*l»  at  wtUch 
Indamnfflaa  attafl  b«  cofnputed. 

(aj  The  Manager  shall  establish 
premium  rates.  Eunounts  of  insurance, 
and  coverage  levels,  for  the  insured  crop 
which  will  be  Inciuded  in  the  actuanal 
table  on  51e  in  the  applicable  service 
offices  for  the  county  and  which  may  be 
changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  from  among  those 
contained  in  the  actuarial  table  for  the 
crop  year. 

§406.3    OMB  control  fwmbva. 

OMB  control  numbers  ere  contained 
m  Subpart  H  of  Part  400.  TiHe  7  CFR. 

S  406.4    Cradtton. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien. 


mortgage,  garnishment,  levy,  execution. 
bankruptcy,  involuntary  transferor 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract, 

§  406.S    Qood  fattti  relianca  on 
mtarapraaentatton. 

Notwithstanding  any  other  provision 
of  the  nursery  insurance  contract, 
whenever 

(a)  An  insured  under  a  contract  of 
crop  insurance  entered  into  under  these 
regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation  or  a 
Reinsured  company: 

(1)  Is  indebted  to  the  Corporation  or  a 
Reinsured  company  for  additional 
premiums;  or 

(2)  Has  suffered  a  loss  to  a  crop  which 
IS  not  insured  or  for  which  the  insured  is 
not  entitled  to  an  indemnity  because  of 
failure  to  comply  with  the  terms  of  the 
insurance  contract,  but  which  the 
insured  believed  to  be  insured,  or 
believed  the  terms  of  the  insurance 
contract  to  have  been  complied  with  or 
waived:  and 

(b)  The  Board  of  Directors  of  the 
Corporation  (the  Manager  in  cases 
involving  not  more  than  (SlOO.OOOj  or  a 
Reinsured  company  finds  that: 

(1)  An  agent  or  employee  of  the 
Corpraretion  or  a  Reinsured  company  did 
in  fad  make  such  misrepresentation  or 
take  other  erroneous  action  or  give 
erroneous  advice: 

(2)  Said  insured  relied  thereon  in  good 
faith,  and 

(3)  To  require  the  payment  of  the 
additional  premiums  or  to  deny  such 
insureds  entitlement  to  the  indemnity 
would  not  be  fair  and  equitable,  such 
insured  shall  be  granted  relief  the  same 
as  if  otherwise  entitled  thereto. 
Requests  for  relief  under  this  section 
must  be  submitted  to  the  Corporation  or 
a  Reinsured  company  in  writing 

S40«.«    TTw  contract 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  or  a  Reinsured  company  of 
a  duly  executed  application  for 
insurance  on  a.-forni  prescribed  by  the 
Corporation  or  a  Reinsured  company 
and  payment  of  the  premium  due.  The 
contract  ahalJ  cover  the  nursery  crop  as 
provided  m  the  policy  The  contract 
shall  consist  of  the  application,  the 
policy  and  any  amendments  thereto,  and 
the  county  actuarial  table.  Changes 
made  in  the  contract  shall  not  affect  its 
continuity  from  year  to  year.  No 
indemnity  will  be  paid  unless  the 
insured  complivv  with  all  terms  and 
conditions  of  the  contract.  The  forms 


referred  (o  in  the  contract  are  available 
at  the  applicable  service  offices. 

§  406.7    The  application  and  policy. 

(d|  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  must 
be  made  by  any  person  to  cover  such 
person's  share  in  the  nursery  crop  as 
owner  if  the  person  wishes  to 
participate  in  the  program.  The 
application  shall  be  submitted  to  the 
Corporation  or  a  Reinsured  company  at 
the  service  office  on  or  before  the 
applicable  sales  closing  date  on  file  in 
the  ser\'ice  office. 

(b)  The  Corporation  or  a  Reinsured 
company  may  discontinue  the 
acceptance  of  any  application  nr 
applications  in  any  county  upon  its 
determination  that  the  insurance  risk  is 
e.xressive.  The  Manager  of  the 
Corporation  is  authorized  in  any  crop 
year  to  extend  the  sales  closing  date  for 
submitting  applications  in  any  county, 
by  placing  the  extended  date  on  file  in 
the  applicable  ser\'ice  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  manai^pr's 
determination  that  no  adverse 
selectivity  will  result  during  the 
extended  penod.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
apptu;ation8. 

(cl  A  contract  in  the  form  provided  for 
m  this  subpart  will  come  into  effect  as  a 
continuation  of  the  contract  issued 
under  such  prior  regulations,  without  the 
filing  of  a  new  application. 

(d)  The  apphcation  for  the  1989  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 
400.37.  400.38)  and  may  be  amended 
from  time  to  tirae  for  subsequent  crop 
years.  Tbe  provisions  of  the  Nursery 
Crop  Insurance  Policy  for  the  1989  and 
succeeding  crop  years  are  as  follows: 

Fe<lenil  Crop  Insurance  C^rporstion 
Nursery  Crop  iBsuraoce 
(This  I*  ■  continuous  contract  Ri-fer  to 
Section  15 ) 

NotK  Thit  is  a  contract  wtih  the  Federal 
Crop  Insurance  Corporiitum,  a  United  Stales 
Coverrunent  Agency  The  lermi  ol  the 
contract  are  published  in  the  Fadecal  Rcjifttsr 
under  the  proviBuina  of  tbe  Federal  Register 
Act  144  L'  S.C.  15011.  and  may  not  be  w*iived 
or  vaned  in  any  way  by  the  crop  insurance 
agent  or  anv  other  agent  or  employee  of 
FCIC. 

Agreement  lo  Insure'  Wh  will  provide  the 
insurance  deacnbed  in  this  policy  in  return 
for  the  premium  and  yntir  r^implianc^  with 
ALL  provtstona  of  the  crop  insurance 
contrsci.  . 
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Throughout  this  policy,  "you"  and  'your" 
refer  lo  the  insured  shown  on  the  accepted 
Application  and  '  we."'   us, "  and  "our"  refer 
to  the  Federal  Crop  Insurance  Corporation. 
Unless  the  context  indicates  otherwise,  use  of 
the  plural  form  of  a  word  includes  the 
singular  and  use  of  the  singular  form  of  the 
word  includes  the  plural. 

1.  Insured  Crops. 

a-  The  crops  maured  will  be  all  nursery 
crops  grown  in  the  county  in  standard 
nursery  containers  which  are  listed  on  tbe 
eligible  plant  listing  located  in  the  actuarial 
table. 

b  We  do  not  insure  any  nursery  crops 

which: 

(1|  Are  not  grown  in  fliandard  nursery 
containers; 

(Z)  Are  not  classified  as  woody, 
herbaceous,  or  foliage  landscape  plants; 

13]  Produce  citrus  fruit  or  other  edible  fpjit.i 
or  berries: 

(4)  Are  grown  in  the  field: 

|5)  Are  not  listed  on  the  eligible  plant 
listing  located  in  the  actuanal  table: 

(6)  Have  not  been  inspected  prior  to 
submission  of  your  application: 

(7}  Are  inspected  by  us  and  determined  to 
be  unacceptable; 

(8)  Are  not  grown  m  a  hardiness  zone  listed 
on  the  eligible  plant  listing  for  those  crops:  or 

|9)  Are  not  grown  in  accordance  with  the 
production  practices  for  which  premium  rales 
have  been  established. 

2.  Causes  of  Loss. 

a.  The  insurance  provided  is  against 
unavoidable  damage  resulting  from  the 
following  causes  ocfrumng  wiihin  the 
insurance  penod: 

(1)  Adverse  weather  conditions: 

(2)  Fire; 

(3)  Insects: 

14)  Plant  disease; 

15)  Wildlife: 
(61  Earthquake: 

(7)  Volcanic  eruption;  or 

(61  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  insurance  attaches, 
unless  those  causes  are  excepted,  excluded. 
or  limited  by  the  actuanal  tubie. 

b.  We  do  not  insure  against  any  loss 
caused  by: 

(1 )  The  neglect,  mismanagement,  or 
wrongdoing  by  you.  any  member  of  your 
family  or  household,  your  tenants,  or 
employees: 

(2)  The  failure  lo  follow  recognized  good 
production  practices  for  nursery  crops: 

(3)  Water  contained  by  any  govermnenlal. 
public,  or  private  dam  or  reservoir  project; 

(4)  Flooding  on  any  unit  subject  to  a  flood 
or  water  flowage  easement; 

(5)  Failure  or  breakdown  of  irrigation 
equipment  or  facilities: 

(6)  Failure  lo  carry  out  a  good  tmgation 
practic*  for  the  nursery  crops; 

(7)  The  inability  lo  market  the  nursery  crop 
as  a  direct  result  of  quarantine,  boycott  or 
refusal  of  an  entity  to  accept  production; 

(8)  Any  loss  of  production  due  to  fire, 
where  weeds  and  other  forms  of  undergrowth 
have  not  been  controlled:  or 

(9|  Any  cause  not  specified  in  this  policy  as 
an  insured  cause  of  loss. 

c  Your  must  not  obtain  any  other  crop 
insurance  under  the  Federal  Crop  Insurance 


Act  (Multiple  Peril  Crop  Insurance  Policy  or 
Federal  Crop  Insurance  Policy!  on  the  inaured 
crops.  More  than  one  policy  will  result  in  our 
voiding  the  policies  and  collecting  the 
premium  from  you  unless  the  violation  of  this 
provision  is  found  by  us  tc  have  been 
inadvertent  If  we  determine  that  the 
violation  was  inadverient.  the  policy  with  the 
earliest  date  of  application  will  be  the  one  in 
force  and  all  other  policies  will  be  void- 
Nothing  in  this  paragraph  prevents  the 
insured  from  obtaining  other  hail  and  fire 
insurance  not  issued  under  the  Act  and  which 
is  subject  to  the  provisions  of  section  9 
hereof. 

d-  Although  your  violation  of  a  number  of 
federal  statutes  including  the  Federal  Crop 
Insurance  Act  may  cause  cancellation, 
termination,  or  votdance  of  your  msurance 
contract,  you  are  specifically  directed  to  the 
provisions  of  Title  XII  of  the  Food  Security 
Act  of  1965  (Pub  L-  9»-198)  and  the 
regulations  promulgated  thereunder, 
generallj  referred  to  as  the  sodbuster. 
swampbuster.  and  controlled  substance 
provisions  Your  insurance  policy  will  be 
cancelled  if  you  are  determined  to  be  in 
\^olation  of  these  provisions.  We  will  recover 
any  and  all  monies  paid  to  you  or  received  by 
you  and  your  premium  will  be  refunded. 

3  A'ursery'  Crop  Report. 

a.  You  must  submit  an  armual  crop  report 
lo  us  of  all  of  your  eligible  nursery  crops  in 
the  county  by  unit.  type,  container  size, 
number  of  plants  and  wholesale  price  of 
plants  for  each  month  of  the  crop  year.  This 
report  must  be  submitted  on  or  before 
September  30  preceding  the  crop  year. 

b.  Your  crop  report  may  be  revised  only 
with  our  consent- 

c.  We  may  determine  all  losses  on  the 
basis  of  information  on  your  crop  report  or 
the  inventory  as  determined  by  us. 

d  You  must  designate  separately  any 
inventory  which  is  not  insurable.  Your  annual 
crop  report  wilt  be  used  as  the  basis  to 
determine  your  premium  and  the  amount  of 
insurance  for  each  unit.  If  you  do  not  submit 
the  report  by  the  reporting  dele,  we  may  elect 
lo  determine  the  inventory  for  each  unit  or 
we  may  deny  habiliiy  on  any  unit.  Errors  in 
reporting  units  may  be  corrected  by  us  at  the 
time  of  adjusting  a  loss. 

4.  Amouni  of  Insurance  and  Coveraj^e 
Level. 

a.  Tbe  amouni  of  insurance  and  coverage 
levels  are  contained  in  the  actuanal  table 
and  must  be  elected  on  or  before  September 
30  prior  to  the  crop  year. 

b.  You  may  change  the  amount  of 
insurance  and  the  coverage  level  on  or  before 
the  sales  closing  date  for  that  crop  year. 

5.  Annual  Premium 

a  The  annual  premium  is  due  and  payable 
on  or  before  September  30  preceding  each 
crop  year  and  will  be  earned  in  full  when  the 
policy  becomes  effective. 

b.  Coverage  will  not  begin  if  the  premium 
due  under  this  policy  is  not  paid  wh€!n  due 
and  payable. 

c.  The  annual  premium  amount  of  each  unit 
is  computed  in  accordance  with  these 
subsections: 

(1)  Develop  an  inventory  of  all  eligible 
containerized  crops,  by  type  of  crop  and 
container  sute,  for  each  month  of  Oie 
proposed  policy  penod. 


(2)  Apply  market  values  to  these  inventory 
numbers  using  your  wholesale  pnce  list.  If 
you  discount  pnces  published  in  your 
wholesale  price  list,  the  discounted  pnces 
must  be  used  in  calculating  market  values. 
Record  these  monthly  values  by  type  of  crop 
on  your  insurance  application. 

(3)  Add  ;he  total  monthly  market  values 
separately  for  each  type  of  crop  and  divide 
that  monthly  total  for  each  crop  by  the 
number  of  months  in  che  crop  year  to  get  the 
"Average  Monthly  Market  Value". 

(4)  Add  that  Average  Monthly  Market 
Value  for  each  of  the  eligible  crops  in  the  unit 
to  get  the  "Yearly  Average". 

(5)  Multiply  the  Yearly  Average  by  90%  to 
obtain  the  "Field  Market  Value". 

(61  Multiply  Field  Market  Value  by  the 
coverage  level. 

(7)  Multiply  this  result  by  the  applicable 
premium  rate  contained  in  the  actuanal  table 

6  Amounts  Due  Us- 

a  Interest  will  accrue  at  the  rate  of  one  and 
one  fourth  percent  (1 W^]  simple  interest  per 
calendar  month,  or  any  part  thereof,  on  anv 
unpaid  balance  due  us.  Interest  will  start  on 
the  date  that  noftce  is  issued  to  you  for  the 
collection  of  any  amouni  determined  to  b*^ 
due-  Interest  penalties  and  costs  will  be 
chained  in  accordance  wnth  31  US.C  371? 
and  4  CFR  102-13.  The  penalty  for  accounts 
more  than  90  days  past  due  (31  USC.  3717 
(e)(2l|  is  six  percent  (6%)  per  annum.  Interest 
on  any  amouni  due  us  found  to  have  been 
received  by  you  because  of  fraud  or 
misrepresentation  will  start  on  the  date  ycu 
received  the  amouni  with  the  penalty 
begtiming  90  days  after  the  notice  of  amount 
due  is  issued  to  you. 

c.  All  amounts  paid  will  be  applied  rii^i  to 
costs  and  penalties,  second  to  accrued 
interest,  and  then  lo  reduction  of  the 
pnncipal  t)alance, 

d.  If  we  determine  that  it  is  necessar\'  lo 
contract  with  a  collection  agency  or  to 
employ  an  attorney  to  assist  in  collection, 
you  agree  to  pay  all  of  the  expenses  of 
collection  Those  expenses  will  be  paid 
before  ihe  apphcation  of  any  amounts  to 
interest,  penalties  or  pnncipal 

e.  Any  amount  due  us  may  be  deducted 
from  any  mdenmity  payment  due  you  or  from 
any  replanting  payment  or  from  any  loan  or 
payment  due  you  under  any  Act  of  Congress 
or  program  administered  by  tbe  United  States 
Department  of  Agnculture  or  its  Agencies 
and  from  any  amounts  due  you  form  any 
other  United  States  Government  Agency 

7.  Insurance  Period 

Insurance  attaches  on  October  1  and  ends 
for  each  unit  at  the  earliest  of: 

a.  Sale  or  disposal  of  all  or  a  portion  of  the 
crop: 

b.  Final  adiustmeni  of  the  loss  on  the  part 
of  the  insured  crop  damaged;  or 

c.  Septeml>er  30  of  th^cjop  year. 
6.  Notice  ofDawoge  or  Loss. 

In  case  of  damage  or  probable  loss  you 
must: 

a.  Provide  sufficient  care  to  protect  the 
crop  from  further  damage: 

b.  Provide  us  with  wnllen  notice  within  72 
hours  of  your  discovery  of  the  loss  and  obtain 
our  written  consent  pnor  to: 
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\  I )  Oestroyin^,  seltiog  or  alfaenwise 
disposing  of  any  crop  that  is  damaged  ur 

12)  Chdngin;^  or  discontiamng  your  normctl 
growing  practices  with  respect  (o  car«  and 
maintenance  of  the  insured  crop,  and 

c  Upon  our  requett  provide  complete 
copies  of  your  noreery  crop  wholeaale  pnr.e 
list  for  the  12  month  period  tmmedtalely 
precedina  the  loss  and  your  marketing 
records  for  the  same  period. 

9  Ciatm  for  Indemnity 

a-  Any  cidim  for  indemnity  on  a  unit  m^jst 
be  submi'ted  to  liS  on  our  form  not  later  than 
60  aays  after  the  earhest  of 

|1)  Your  loss:  or 

(2)  September  30  of  the  cmp  year 

b.  We  wiU  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  value  of  the  iniured  crop 
on  the  unit  and  that  any  loss  of  value  has 
been  directly  caused  by  one  or  more  of  the 
insured  causes  dunng  the  insurance  penod: 
and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

c  The  production  to  count  (contairiei^)  will 
be  all  plants  eligible  for  insurance  in  a  unst. 

d  Thfi  indemnity  will  not  exceed  Ihe  lesser 
..f 

( 1 )  The  amount  of  insurance  applicable  to 
the  ijni'  less  91T^  of  the  value  of  said 
(.Umnj^ed  crop  which  is  marke'cibte  al  any 
t:rr.e  af'er  the  loss:  or 

12)  The  amount,  calculated  for  each  unit  as 
ft.Uows- 

Id)  Subtract  field  market  value  B  from  field 
m^irket  value  A  Is^e  section  17)  to  determine 
t.le  total  amounf  of  loss:  and 

(bl  Subtract  therefrom  (he  annual  Ions 
deductible. 

e  Annual  Loss  Deductible  amounta  will  be 
applied  on  an  annual  aggregate  loss 
deductible  bais  for  each  individual  unit 
insured  for  the  crnp  year.  Individual  insured 
losses  occuinng  on  the  lame  unit  dunng  the 
crop  year  may  be  accumulated  (but  each  loss 
must  be  reported  and  valued  by  us(.  The  total 
amount  of  insured  losses  on  a  unit  dunng  the 
crop  year,  less  the  annual  aggreate  loss 
deductible  applicable  to  thai  unit,  is  the 
amount  payable  under  this  poHcy  for  that 
unit  dunng  the  crop  year  at  hmiied  by  the 
amount  of  insurance  for  that  unit- 

f  The  value  of  production  of  any  insured 
crop  may  be  determined  on  the  basis  of  our 
field  appraisals  conducted  after  Ihe  end  of 
the  insurance  penod. 

g  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  insured  crop  is 
damaged  by  haA  or  tire,  appraisals  will  be 
made  in  accordance  with  Ihe  applicable  Form 
FCl-78  or  FCI-78-A.  ■■Request  To  Exclude 
Hail  And  Fire  " 

h  You  must  not  abandon  any  part  of  the 
insured  crop  to  us 

I.  Any  suit  against  us  for  an  mdemniiy  must 
be  brought  m  accordance  with  the  provukins 
of  7  use.  1508|cV  Yo<  must  bring  suit  wtthin 
12  months  of  Ihe  date  notice  of  dental  of  the 
ciatm  IS  received  bj  you 

I  An  indemnity  will  not  be  paid  unie«8  you 
comply  wnh  ail  policy  proviuona. 

k  Under  no  circumsiances  will  we  be 
L;ibie  for  tJ»e  payment  of  ^ainsges 
I'  ijmponsa'ory,  ftumtive.  or  other),  allomey  s 
fees,  orother  charges  m  connection  with  any 


(.Idtm  for  indemnity,  whether  we  approve  or 
iJiftdppruve  such  claim.  (Slate  and  lociil  lawn 
io  the  contrary  are  not  applicable  to  this 
•  nsurance  conlracls.)  We  will  pay  simple 
interest  computed  on  (he  nel  uidemnity 
ultimately  found  to  be  due  by  us  or  by  the 
final  )udumen(  of  a  court  of  aimpelent 
lunadiction.  from  and  tncluding  the  61at  day 
after  the  dale  you  sign,  date  and  submit  to  us 
Vnf  properly  (A»mpleled  FCIC  claim  form 
Interest  will  be  paid  only  if  the  reason  for  our 
failure  to  timely  pay  is  not  due  lu  your  faiUire 
to  provide  informdlioa  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity  The  inlpres!  ra!t>  will  he  that 
eslabiished  by  the  Secretary  of  the  Treasury 
under  section  12  of  the  Contract  Oispuiea  Ad 
of  1978141  use  6111.  and  published  in  Ihe 
Federal  Register  semianually  on  or  about 
tHHuury  1  and  July  1  of  eaiJi  year  and  will 
v^ry  wiiih  each  publication 

I  If  ynu  die.  disappear,  or  are  (udiciaily 
ileclared  incompelent.  or  if  you  are  an  entity 
other  than  an  individual  and  such  enuty  is 
dissolved  after  insurance  attaches  for  any 
crop  year  any  indemnity  will  be  paid  to  the 
person  deterruined  to  be  beneficially  entitled 
rriereto 

m.  if  you  hdve  other  fire  insurance,  fire 
damage  occurs  dunng  the  in8uran(.e  peno4L 
and  you  have  not  elected  to  exclude  fire 
insurance  ^ooi  this  policy  we  wiU  be  luble 
for  kj«s  due  to  fire  only  fur  the  smaller  of  the 
amount 

1 1 )  Of  indemnity  determined  purstiant  to 
this  contract  without  regard  to  anj'  other 
insurance;  or 

121  By  which  the  loss  from  ftre  exceeds  the 
indemnity  pvid  or  payable  under  such  other 
insurance  (For  the  purpnse  nf  this 
subseclion.  the  araotmi  of  loss  fmm  fire  will 
be  the  difference  betwe*^  rh*  f'^ir  marliet 
vnlue  of  the  production  on  the  unit  before  the 
f:re  and  after  the  fire| 

10  Cot^ceolm^nt  ar  Froud- 

We  may  votd  the  tnsoratice  contract  on  all 
f.rnp*  without  affectmg  your  liability  for 
premiums  or  waiving  any  nght.  including  the 
nght  to  collect  any  amount  due  us.  if  ai  any 
time,  you  have  airKiealed  or  misrepresented 
any  ma'enal  fact  or  commil'ed  any  fraud 
relating  to  Ihjs  or  any  other  contract  with  us. 
THh  voidance  will  be  effective  as  of  the 
t>eginnmg  of  the  crop  year  with  respect  to 
which  such  act  or  omission  occurred. 

II  Transfer  of  Rinht  to  Indemnity  on 
IrsLJHMi  Share 

If  you  transfer  any  part  of  your  share 
duruiK  the  (jop  year,  you  may  tmasfer  your 
nghi  to  thi;  apphcable  indemnity.  Hie 
transfer  must  be  on  our  form  and  approved 
by  us  Both  you  and  the  person  lo  whom  you 
Innsfer  your  interest  are  jointly  and 
severally  liable  for  the  payment  of  the 
pri^mium  The  transferee  has  all  hghts  and 
responsib'lities  under  the  coDiracl  conststent 
with  the  transferee  s  interest. 

1 2.  AssigoauHJi  .if  Intiemnity. 

You  mtiy  assign  'o  anuther  party  your  right 
to  an  mdemnity  for  the  crop  year.  The 
assignment  must  be  on  our  form  and  will  not 
be  effective  until  appnivetl  in  writing  by  us. 
The  assignee  may  submil  all  notice*  and 
forms  required  lo  prole<:i  the  iniurunce 
contract  and  lo  claifli  an  indemnity 

13  Subroiifjliop  (Recovery  of  io&s  from  o 
third  party  f 


Berause  you  may  be  able  to  rtfruver  all  or  a 
part  of  your  loss  from  somc«jne  other  than  u*. 
you  must  do  all  you  can  'o  preserve  any  such 
nght  if  we  pay  you  for  your  loss,  then  your 
right  of  recoveiry  will  •(  our  option  belong  to 
us  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14  Acct^sa  tn  \iir<irry 

Any  person  designated  by  us  will  have 
aixess  lo  the  nursery  for  purposes  related  lo 
the  contract 

15  Conlrofi  Term.  Conrelhtion  onif 
THrnunation  Datt^. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  speafted  on  Ihe  epphcation  and 
may  not  be  canceled  by  you  for  such  crop 
year  after  insurance  attaches.  Thereafter,  (he 
contract  will  continue  m  force  for  each 
Succeeding  crop  year  unless  canceled  or 
terminated  as  provided  in  this  seciton  or 
unless  Ihe  premium  is  not  paid. 

b.  This  contraci  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  lM;fore  September 
JO  precinling  such  crop  year, 

c  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  tiny 
other  contract  wilh  you  is  not  paid  on  or 
before  September  30  preceding  such  crop 
year  for  the  contract  on  whicJi  the  amount  i* 
due. 

d.  I  Reserved) 

e.  If  you  die  or  are  {udicuiUy  declared 
incompelent.  or  if  you  are  an  eoUty  other 
than  on  individual  and  such  entity  is 
dissolved.  Ihe  contract  will  laraiiniite  as  of 
Ihe  date  of  death,  judicial  declaration,  or 
diKsiolutinn  If  siic:h  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  Ihe 
cnip  year  and  termmale  al  the  end  Ihereof 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  )otnl  interest 
are  insured  jomtly.  death  of  one  of  the 
persons  will  dissolve  the  ioint  entity 

f.  The  contract  will  terminate  if  no  premium 
Is  earned  for  three  consecutive  years. 

18.  Contract  Changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year  The  date  by 
which  contract  changes  will  be  available  in 
your  service  ofHce  is  )une  30  preceding  the 
crop  year. 

17.  Meaning  of  Terms 

a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  appmved 
by  us  which  are  available  for  public 
inspection  in  your  service  office,  and  which 
show  the  amount  of  insurance,  coverage 
levels,  premium  rates,  pracltces.  and  related 
information  regarding  crop  insurance  in  the 
county. 

b  "Amount  of  insurance"  means  the  value 
computed  by: 

(1)  Multiplying  the  Yearly  Average  by  .9  to 
equal  Held  market  value,  and 

(;:i  Multiplying  (he  result  by  the  coverage 
level. 

(-  "Annual  has  deductible  '  auiiuu  the 
value  computed  by  mbtracting  the  maximiun 
hmii  of  hability  from  the  Field  Market  Value 
For  that  unit 

d.  Xoun/y   means  the  county  shown  on 
ihe  application  and  any  additional  land 
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located  in  a  local  producing  area  bordering 
on  the  county  as  shown  by  the  actuarial 
tabic. 

e.  "Crop  year"  means  the  period  beginning 
October  1  and  extending  through  September 
30  of  Ihe  next  calendar  year  and  is 
designaied  by  the  year  in  which  the  crop  year 
ends.  [The  1986  crop  year  would  be  from 
October  1. 1987  through  September  30. 1988) 

f.  "Field Market  Value  "A "means  the  total 
market  value  of  the  insured  crop  for  the  unit 
involved  (prior  lo  the  loss  occurrence)  had 
the  crop  been  sold  in  ynur  markets  for  the 
values  which  tvould  have  been  reasooabty 
expected  in  the  month  which  the  loss 
occurred,  less  Mt%>  of  such  market  value  to 
eliminate  costs  for  packing,  shipping  and 
sales  commissions  or  other  expenses  not 
insured. 

g  "Field Market  Value  "5"  means  the  total 
market  value  of  the  insured  cmp  for  the  unit 
involved  in  the  loss  (following  the  loss 
occurrence)  less  10%  of  such  market  value  lo 
eliminate  costs  for  packing,  shipping  and 
sales  commissions  or  other  expenses  not 
insured. 

h.  "Insured"  means  the  person  who 
submitted  the  application  sccepied  by  us  and 
does  not  extend  lo  any  other  person  unless 
specifically  indicated  on  the  application  and 
accepted  by  us. 

L  '7nau/i?iy  crf/Jj)"  means  the  crops  insiircd 
under  the  provisions  of  this  policy. 

).  "Loss  ratio"  means  the  ratio  of  indemnity 
lo  premium. 

k  "person"  means  a  partnerhsip. 
associaiioQ.  corporation,  state,  trust  or  other 
legal  entity,  and  wherever  applicable,  a  Stale 
or  a  political  subdivision  or  agency  of  a  Stale. 

1,  "Service  office"  means  the  office 
serviung  your  contract  as  shown  on  the 
application  for  insurance  orsttcb  other 
approved  office  as  may  be  selected  by  you  or 
designated  by  us. 

m  "Tenant"  means  a  person  who  rents 
land  from  another  person  for  a  share  of  the 
crop  or  a  share  of  Ihe  proceeds  therefrom. 

n.  "f./')//' means  all  growing  locations 
within  a  five  mile  radius  of  the  named 
insured  location  designated  on  your  crop 
report.  Crowing  locations  outside  of  the 
named  insured  loc^jlion  but  within  Ihe  county 
must  be  designated  in  the  unit  or  they  will  be 
included  in  the  closest  unit  hsted. 

18.  Descriptive  Headings. 

The  descriptive  headmgs  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affe<:t  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract 

19.  Drtermmationn. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
delerminations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinalions  in  accordance  wilh  Appeal 
Regulations  |7  CFR  Pari  40a  Subpart  \\. 

20.  Nc'tices. 

All  notices  required  lo  be  given  by  you 
must  be  tn  writing  and  received  by  your 
service  office  within  the  designaied  time 
unless  otherwise  pnjvided  by  the  notice 
reifturemenf.  Nonces  required  to  be  given 
immediately  may  be  telephone  or  in  person 
and  confirmed  in  writing.  Tune  of  the  notice 
will  be  determined  by  the  time  of  our  receipt 
of  the  wntten  notice. 


21.  Dates,  Reports,  and  Notices. 

To  preserve  your  rights  under  this 
insurance  contract  you  are  required  lu  file  a 
number  of  repoH.i  And  notices  wilh  us  by 
certain  dates.  The  actual  content 
requirements  and  time  limils  of  those  report* 
and  notices  are  set  out  elsewhere  in  this 
contract  and  you  must  refer  to  those  sections 
for  those  requirements 

As  a  convenience  lo  you  and  without 
limitation  on  our  nghis  under  this  contract  a 
short  description  of  most  of  the  dates,  reports 
and  notices  ha^e  been  compiled  m  this 
section-  Omission  of  any  date,  report  or 
nolle*,  or  any  of  the  requirements  thereof, 
from  this  section  does  not  relieve  you  of  this 
requirement  lo  comply  with  the  terms  of  this 
contract. 

8.  "Application" — A  form  required  by 
Subpart  D  of  Part  40l»  of  ?  CFR  and  each 
individual  program  regulation  The 
application  for  tn.<iurance  form  must  be 
completed  and  filed  m  Ihe  service  office  prior 
to  the  sales  closing  date  (contained  in  the 
actuarial  table]  for  the  first  crop  year  for 
which  an  insurance  policy  is  requested  by  the 
insured. 

b.  "Assignment  of  indemnity"— (^  transfer 
of  conlracl  rights,  made  on  our  form,  and 
effwitive  when  approved  by  us.  It  is  the 
arrangement  whereby  you  assign  your  righl 
to  an  indeinaity  payment  to  any  pari  of  your 
choice  for  the  crop  year 

c.  'Xliatm  for  indemnity"  [See:  section  9^— 
A  claim  made  by  the  insured  for  damage  or 
loss  lo  the  insured  crop. 

d.  "Contract  change  date"^Ti\e  date  by 
which  FQC  makes  any  contract  changes 
available  for  iospecUon  in  the  service  office 
(See:  section  18). 

e.  "Crop  report' — A  report  required  by 
section  3  of  this  contract  Tills  report 
contains,  in  addition  to  other  information,  the 
report  of  the  insured's  share  of  all  inventory 
of  nursery  crops  in  the  county  whether 
insurable  or  uninsurable  and  must  be  filed  on 
or  before  September  30  pnor  to  the  crop  year 

f.  "Damage,  notice  (?f— fSee:  Probable 
loss,  Notice  of)- 

g.  "End  of  insurance  penod.  Dote  of' — The 
date  upon  which  the  insured's  crop  insurance 
coverage  ceases  (See:  section  7\. 

h,  "Insurance  attaches.  Date" — October  I 
of  the  crop  year. 

L  "Intent  lo  abandon.  Notice  or'— The 
written  notice  to  the  Corporation  by  the 
insured  indicating  thai  because  of  damage 
from  an  insured  cause,  the  insured  has 
decided  to  no  longer  care  for  the  crop. 

j.  "Probable  loss.  Notice  of" — A  wntten 
notice  required  to  be  filed  in  the  senice 
office  whenever  an  insured  believes  that  the 
nursery  crops  have  been  damaged  to  the 
extent  that  a  loss  is  probable  (See  sertion  8) 

k-  "Reporting  dote"'~-The  crop  reporting 
date  (contained  in  the  Acluanal  Table)  by 
which  you  are  required  to  report  all  your 
insurable  and  uninsurable  inventory  in  the 
county  in  which  you  have  a  sharv  el  the  time 
insurance  attaches- 

1.  ■So^es  closing  dole '—The  dale 
contained  m  the  actuarial  table  on  file  in  Ihe 
respective  service  office  which  seta  out  the 
final  date  when  an  application  for  insurance 
may  be  filed.  The  sales  closing  dale  of  this 
policy  is  September  30. 


Done  in  WaBhingtoo.  DC  on  September  19, 
1968. 
Edward  D.  Hews. 

Acting  Manager  Federal  Cnop  tngttrancB 

Corporation 

|FR  DxK.  88-21641  Filed  9-22-88:  8:45  am| 

BHXMG  COOC  M)0-0»-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Ch.  1 

Issuance  of  Quarterly  Report  on  the 
Regulatory  Agenda 

AOEMCV:  Nuclear  Regulatory 

Commission. 

ACTION:  Issuance  of  regulatory  agenda. 

SUMHARV:  The  Nuclear  Regtilatory 
Commission  (NRC)  has  issued  the  NRC 
Regulatory  Agenda  for  the  second 
quarter.  April  through  |une.  of  198fi  The 
agenda  is  issued  to  provide  the  public 
with  information  about  NKC'a 
rulemaking  aclivilies.  Each  issue  of  the 
agenda  includes  information  for  one 
quarter  of  Ihe  calendar  year.  The  agenda 
l)riefly  describes  and  gnes  the  status  for 
each  rule  thai  the  NRC  is  considering, 
has  pixjposed.  or  has  pubhshed  with  an 
effective  dale  and  for  each  petition  for 
nilemaking  that  the  NRC  is  considenng. 
ADDRESSES:  A  Copy  of  this  report, 
designated  N'RC  Regulatory  Agenda 
(NLiRECr-0936)  Vol.  7.  No.  2,  is  available 
for  inspection  and  copying  at  a  cost  of 
ten  cents  per  page  al  the  Nuclear 
Regulatory  Commission's  Public 
Document  Room.  2120  L  Street  NW.. 
Lower  Level.  Washington.  DC  20555 

In  addition,  the  U.S.  Government 
Printing  Office  (GPO)  sells  the  NRC 
Regulator^'  Agenda.  To  purchase  it.  a 
customer  may  call  (202)  275-2060  or 
(202)  275-2171  or  wnle  lo  ihe 
Superintendent  of  Documents,  U.S. 
Govemraenl  Printing  Office.  Post  Office 
Box  37082.  Washington.  DC  20013-7082. 
FOn  FlffTTHEn  INFORMATION  CONTACT: 
luanila  Beeson.  Chief  Rules  Review  and 
Editorial  Section,  Regulatory 
Publications  Branch.  Division  of 
Freedom  of  Information  and 
Publications  Set^ice.  OfTice  of 
Adminisli^tion  and  Resources 
Management.  U  S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Telephone:  (301)  492-8926.  loll  free 
number  1800)  368-5642. 

Dated  at  Bethesda.  Maryland,  this  20lh  day 
uf  September  1988. 


36990 
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For  the  Nuclear  Regulaiory  Cooiiaission. 
Donnie  H.  Grimsley, 

£>.,->?.■  .'or  DivisKW  of  Freedom  of  /nformotwn 
ar.ii  Piibiu  ations  Services.  Office  of 
A  Jri'.i'u  titration  and  Resource  Management. 
[FR  D'jc  68-21flin  Filed  9-22-88;  ft:45  amj 

BILLiMG  CODC  75«H)1-1I 


SMALL  BUSINESS  ADMINISTnATION 

13CFRPart  121 

Small  Business  Sl2e  Standards;  Size 
Standard  for  Refuse  and  Cartage 
Collectton  Services 

aqency:  Small  Business  Administration. 
ACTtOM:  Proposed  rule;  extension  of 

comment  period. 

summary:  On  August  15. 1988.  SBA 
published  m  the  Federal  Register  (52  FR 

30691)  a  proposed  rule  which  would 
establish  a  size  standard  of  $1.5  million 
for  "Refuse  and  Garbage  Collection 
Sen,-ices"  within  Standard  Industrial 
Clasgification  (SIC)  code  4212  (Local 
Trucking.  Without  Storage  and  SIC  code 
4953  (Refuse  Systems).  Because  of  the 
degree  of  interest  shown  in  this 
proposed  revision.  SBA  is  extending  the 
comment  penod  an  additional  30  days 
beyond  the  original  date  of  September 
14.  1988. 

DATES:  Comments  due  on  or  before 

OctoberU.  1988. 

AOORCSSCS:  All  comments  to:  Monika 
Edwards  Hamson,  Chairperson.  Size 
Policy  Board.  1441  L  Street.  NW.— Room 
601,  Washington.  DC  20418. 
FOR  FURTMCR  INFORtUTION  CONTACT: 
Robert  N  Ray.  {202]  653-6373- 
SUPPLEMEKTARY  INFORMATION:  SBA  Size 

standard  regulations  directly  affect  the 
eligibility  of  Firms  for  SBA's  assistance. 
Revision  in  the  size  standards  can  have 
a  major  impact  on  firms  whose 
eligibility  is  affected  by  the  change.  A 
number  of  firms  active  in  the  refuse 
collection  activity  of  SIC  code  4212 
(Local  Trucking,  Without  Storage)  and 
SIC  code  4953  (Refuse  Systems)  have 
indicated  that  they  need  an  extension  of 
30  days  to  properly  respond  to  the 
proposed  revision  in  the  size  standard 
for  refuse  and  garbage  collection  firms. 
SBA  recognizes  the  importance  of  firms 
being  able  to  properly  respond  to  ils  size 
revisions  and  is.  therefore,  extending  the 
comment  period  associated  with  this 
proposed  rule  an  additional  30  days 
|am«s  Abdnor, 

Admmtstroior.  US,  SmaJl Business 
Administrvtion. 

[FRDor   ft6-2ia:«  Filed  9-23-88:  8:45  BOll 
Muuf«G  cooe  M»-at-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  21  and  25 
[Oocket  No.  NM-32;  Not)c«  No.  SC-88-«- 


Spectal  Conditions;  Boeing  747-400, 
Lightning  and  Radio  Frequency  (RF) 
Energy  Protection 

agency:  Federal  Aviation 
Administration  (FAA).  DOT- 
ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  Boeing  Model  747-4*X) 
airplane.  This  airplane  will  have  novel 
or  unusual  design  features  associated 
with  8  number  of  high  technoIog>' 
avionic  systems  including  cathode  ruy 
tube  engine  and  flight  information 
displays,  full  authority  digital  engine 
controls,  and  electrical  flap  actuator 
systems.  The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropnate  safety  standards  for  the 
protection  from  the  effects  of  lighting 
and  the  susceptibility  to  external  radio 
frequency  (RF)  energy  sources.  Thia 
notice  contains  safety  standards  which 
the  Administrator  finds  necessary  to 
ensure  that  critical  and  essential 
functions  of  systems  in  the  747-400  are 
maintained. 

DATE:  Comments  must  be  received  on  or 
before  November  7,  1988. 
ADDRESS:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration.  Office  of  thfi 
Regional  Counsel.  Attn:  Rules  Docket 
(ANM-7).  Docket  No.  NM-32.  17900 
Pacific  Highway  South.  C-68966.  Seattle. 
Washington,  98168;  or  delivered  m 
duplicate  to  the  Office  of  the  Regional 
Counsel  at  the  above  address. 
Comments  must  be  marked:  Docket  No. 
NM-32.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a  jn.  and 
4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Vandermolen.  Flight  Test  and 
Systems  Branch.  ANM-Ul.  Transport 
Airplane  Directorate.  Aircraft 
Certification  Service.  FAA.  17900  Pacific 
Highway  South.  C-68966.  Seattle. 
Washington.  98168,  telephone  (206)  431- 
2157. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 


arguments  as  they  may  desire- 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
this  proposal.  The  proposal  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summanzing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
■Comments  to  Docket  No.  NM-32.'"  The 
postcard  wilt  be  date/time  stamped,  and 
returned  to  the  commenter. 

Background 

On  May  17. 19B5.  the  Boeing 
Commercial  Airplane  Company.  P.O. 
Box  3707.  Seattle.  Washington.  98124- 
2207.  submitted  an  apphcation  to  amend 
Type  Certificate  A20WE  to  include  the 
B<3eing  Model  747-400  series  airplane. 
This  airplane  is  a  derivative  version  of 
the  existing  Model  747-300  senes 
airplane.  TJhe  747-400  will  be  delivered 
with  PW4000.  CF6-80C2.  or  RB211-524G 
engines  with  full  authority  digital  engine 
controls.  Maximum  takeoff  gross  weight 
will  be  increased  to  870.000  lbs  Cockpit 
controls  will  be  simplified  and 
automated  for  operation  by  a  crew  of 
two.  Appropriate  hydraulics,  avionics, 
pneumatic,  and  environment  control 
system  changes  will  be  made.  An 
optional  fuel  tank  is  being  offered  In  the 
horizontal  tail  section.  Carbon  brakes 
with  dtgilal  anti-skid  will  be 
incorporated  Scheduled  completion 
dale  for  certification  is  December  1988. 

Lightning  Protection 

The  Boeing  Model  747-400  airplane 
will  be  certificated  with  a  number  of 
high  technology'  avionic  systems 
including  cathode  ray  displays  of  engine 
and  Right  instruments,  full  authority 
digital  engine  controls,  and  electrical 
flap  actuator  systems.  These  electronic 
systems  may  be  vulnerable  to  lighting 
induced  transients  (indirect  effects)  that 
could  be  generated  by  a  lightning  strike 
to.  or  in  the  vicinity  of,  the  airplane. 

These  systems,  which  may  be 
designed  to  perform  critical  as  well  as 
essential  functions,  may  be  susceptible 
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to  disniption  to  both  command/response 
signals  and  the  operational  mode  logic 
as  a  result  of  electrical  and  magnetic 
interference.  To  ensure  that  a  level  of 
safety  is  achieved  equivalent  to  that  of 
existing  aircraft,  a  special  condition  is 
being  proposed  which  requires  that  the 
critical  and  essential  system  functions 
be  designed  and  installed  to  preclude 
component  damage  and  interruption  of 
function  due  to  both  direct  and  indirect 
effects  of  lightning  To  provide  a  means 
of  compliance  with  this  proposed 
special  condition,  a  clarification  of  the 
threat  for  lightning  is  needed. 

Discussion 

The  following  "threat  definition"  is 
proposed  as  a  basis  to  use  in 
demonstrating  compliance  with  the 
lightning  protection  special  condition.  It 
is  based  on  SAE  Report  AE4L-87-3. 

The  lightning  current  waveforms 
(Components  A.  D  and  H)  defined 
below,  along  with  the  voltage 
waveforms  in  Advisory  Circular  (AC) 
20-53A.  will  provide  a  consistent  and 
reasonable  standard  which  is 
acceptable  for  use  in  evaluating  the 
effects  of  hghtning  on  the  airplane. 
These  waveforms  depict  threats  thai  are 
external  to  the  airplane.  How  these 
threats  affect  the  airplane  and  its 
systems  depend  upon  their  installation 
configuration,  materials,  shielding, 
airplane  geometry,  etc.  Therefore,  tests 
[including  tests  on  the  completed 
airplane  or  an  adequate  simulation) 
and/or  venfied  analysis  need  to  be 
conducted  in  order  to  obtain  the 
resultant  internal  threat  to  the  installed 
systems.  The  prnpulsinn  control  sysiems 
may  then  be  evaluated  with  ihia  internal 


threat  in  order  to  determine  their 
susceptibility  to  upset  and  malfunction. 

To  evaluate  the  induced  effects  to 
these  svstems.  three  considerations  are 
required: 

1.  First  Return  Stroke:  (Severe 
Strike — Component  A.  or  Restrike— 
Component  D).  This  external  threat 
needs  to  be  evaluated  to  obtain  the 
resultant  internal  threat  and  to  verify 
that  the  level  is  sufficiently  below  the 
equipment  "hardness"  level;  then 

2.  Multiple  Stroke  Flash:  ( ^ 
Component  D).  A  hghtning  strike  is 
often  composed  of  a  number  of 
successive  strokes,  referred  to  as  a 
multiple-stroke.  Although  multiple 
strokes  are  not  necessarily  a  salient 
factor  in  a  damage  assessment  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an  extended 
penod  of  time.  While  a  single  event 
upset  of  input/output  signals  may  not 
affect  system  performance,  multiple 
signal  upsets  over  an  extended  period  of 
time  (2  seconds)  may  affect  the  systems 
under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 
earned  out  in  response  to  the  multiple 
stroke  environment  lo  demonstrate  that 
the  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 
environment  consists  of  24  pulses  and  is 
described  as  a  single  Component  A 
followed  by  23  randomly  spaced 
restrikes  of  W  magnitude  of  Component 
D  (peak  amplitude  of  50.000  amps),  all 
within  2  seconds.  An  analysis  or  test 
needs  lo  be  accomphshed  in  order  to 
obtain  the  resultant  internal  threat 
environment  for  the  system  under 
evaluation. 


And. 

3.  Multiple  Burst:  (Component  H).  In- 
flight data-gathenng  projects  have 
shown  bursts  of  multiple,  low  amplitude, 
fast  rates  of  nse.  short  duration  pulses 
accompanying  the  airplane  lightning 
strike  process.  While  insufficient  energy 
exists  in  these  pulses  to  cause  direct 
(physical  damagel  effects,  it  is  possible 
thai  indirect  effects  resulting  from  this 
environment  may  cause  upset  lo  some 
digital  processing  systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  low- 
amplitude,  high  peak  rate  of  nse,  double 
exponential  pulses  which  represent  the 
multiple  bursts  of  current  pulses 
obser\'ed  in  these  flight  data  gathenng 
projects.  This  component  is  intended  for 
an  analytical  (or  lest)  assessment  of 
functional  upset  of  the  system.  Again,  it 
IS  required  that  this  component  be 
translated  into  an  internal 
environmental  threat  in  order  to  be 
used.  This  "Multiple  Burst"  consists  of 
24  random  sets  of  20  strokes  within  a 
period  of  2  seconds.  Each  set  of  20 
strokes  is  made  up  of  20  "Multiple 
Burst"  waveforms  randomly  distributed 
within  a  period  of  one  millisecond.  The 
individual  "Multiple  Burst"  waveform  is 
defined  below. 

The  following  current  waveforms 
constitute  the  "Severe  Stnke" 
(Component  A),  "Restrike"  (Component 
D).  "Multiple  Stroke"  (^a  Component  D), 
and  the  "Multiple  Burst"  (Component 
K).  These  components  are  defined  by 
the  following  double  exponential 
equations: 
i(t)  =  lo(o-«-e''-) 
where: 

I  =  time  in  seconds, 

l=curpenl  in  amperes,  and 
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Protection  From  Unwanted  Effects  of 
Radio  Frequency  (RF)  Energy 

Airplane  designs  which  utilize  metal 
skins  and  mechanical  command  and 
control  means  have  traditionally  been 
showm  to  be  immune  from  the  effects  of 
RF  energy  from  ground-based 
transmitters.  With  the  trend  toward 


increased  power  levels  from  these 

sources,  plus  the  advent  of  space  and 
satellite  communications,  coupled  with 
electronic  command  and  control  of  the 
airplane,  the  immunity  of  the  airplane  lo 
RF  energy  must  be  established.  No 
universally  accepted  guidance  to  define 
the  maximum  energy  level  in  which 


civilian  airplane  system  installations 
must  be  capable  of  operating  safely  has 
been  established. 

It  is  not  possible  to  precisely  define 
the  RF  energ>'  lo  which  the  airplane  wdl 
be  exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  RF  energy,  and 
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cPupIl^^  to  cockpit  installed  equipment 
through  the  cockpit  window  apertures  is 
undefined-  Based  on  surveys  and 
andlysis  of  existing  RF  emitters,  an 
adequate  level  of  protection  exists  when 
compliance  with  the  RF  special 
condition  js  shown  with  paragraph  1  or 
2  below 

1.  A  minimum  RF  threat  of  100  volts 
per  meter  average  electric  field  strength 
from  10  KHz  to  20  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
winrg  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2-  An  RF  threat  external  to  the 
airframe  of  the  following  field  strengths 
for  the  frequency  ranges  indicated. 
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To  estdblish  the  vaiues  in  paragraph  2 
above,  an  analysis  was  performed  using 
a  model  of  US.  airspace  and  the 
El •?ctro magnetic  Compalibihty  Analysis 
Center  (ECACl  data  base,  which 
contains  the  characleriatics  of  all  Lf  S 
emitters.  This  analysis  assumed  a 
minimum  separation  distance  between 
the  airplane  and  emitters  as  follows:  m 
the  airport  environment.  230  ft.  for  fixed 
emitters  and  50  ft.  for  mobile  emitters; 
for  the  air-to-air  environment.  50  ft.  from 
interceptor  aircraft  and  500  fL  from  non- 
interceptor  aircraft:  for  the  ground-to-air 
environment.  500  ft.;  and  for  the  ship-to- 
air  environment.  1.000  ft.  The  results  of 
this  analysis  were  then  combined  with 
the  results  of  a  study  of  emitters  in 
European  countries.  The  above  values 
are  therefore  believed  to  represent  the 
worst  case  external  threat  levels  to 
which  an  airplane  would  be  exposed  in 
the  operating  environment. 

Type  Certification  Basis 

The  type  certificauon  (TC)  basis  for 
the  Boeing  Model  747-«X)  series 
airplane  is  proposed  to  be  Part  36  of  the 
Federal  Aviation  Regulations  (FAR), 
Special  Federal  Aviation  Regulation 
(SFAR).  No-  27-6.  and  Part  25  of  the  FAR 
as  amended  by  Amendments  25-1 
through  25-59.  with  the  following 
exceptions;  9  25.571  of  Amendment  25-9: 
§J2.5,251;25  305.  25  607.  25,657.  and 


25.663  of  Amendment  25-22;  $  25.1401  of 
Amendment  25-26:  §5  25.787  and  25.812 
of  Amendment  25-31.  S  25.675  of 
Amendment  25-37;  §  25.1438  of 
Amendment  25-40;  §  §  25.107.  25.109  and 
25.149  of  Amendment  25-41;  §§  25.331. 
25-351  25  789.  and  25.809  of  Amendment 
25-45:  §  25.772  of  Amendment  25-46; 
and  S  25.785  of  Amendment  25-50  and 
§  S  25,365  and  25.783  of  Amendment  25- 
53.  As  proposed,  the  requirements  of  the 
following  sections  do  not  apply  to  this 
type  design  because  the  original 
certification  basis,  which  did  not  include 
these  sections,  has  been  determined  lo 
be  adequate  $$  25.631.  25.832.  25.858. 
and  25  1.529.  The  TC  basis  includes 
special  conditions,  exemptions,  and 
equivalent  safety  findings  which  are 
part  of  the  model  747-3O0  senes 
certification  basis  These  exceptions, 
existing  exemptions  and  the  noise  and 
environmental  requirements  are  not 
pertinent  to  these  special  conditions. 
Special  conditions  concerning  flight 
detJt  electronic  displays,  overhead  crew 
rest  accommodations,  and  the  reliability 
of  electronic  engine  controls  and  thrust 
management  systems  are  also  being 
considered. 

Special  conditions  may  be  issued  and 
amended,  as  necessary  as  a  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  3  21  I01(bj(21  do  not 
contain  adequate  or  appropnate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane.  Special 
conditions,  as  appropnate,  are  issued  m 
accordance  wiih  {  11.49  after  public 
notice  as  required  by  {§  11.28  and 
ll-29(b).  effective  October  14,  1980,  and 
may  become  pert  of  the  type 
certification  basis  in  accordance  with 
S  21.101- 

Conciusion:  This  action  affects  only 
certain  unusual  or  novel  design  features 
on  one  mode!  series  of  airplanes.  It  is 
not  a  rule  of  general  applicability  and 
affects  only  the  manufacturer  who 
applied  to  the  FAA  for  approval  of  these 
features  on  the  airplane. 

List  of  Subjects  io  14  CFR  Parts  21  and 
25 

Air  Transportation,  Aircraft.  Aviation 
safety.  Safety, 

The  Proposed  Special  Conditiooi 

Accordingly,  the  FAA  proposes  th^- 
following  special  conditions  as  pdrt  of 
the  type  certification  basis  far  the 
Boeing  Model  747-400  senes  airplane 

1.  The  authority  citation  for  these 
special  conditions  is  as  follows; 

Aulbority:  40  U  S.C.  1344,  134a(cl.  1152. 
US4UI.  1355.  1421  through  1431.  1502. 
lei.SllbHZ)  42  U.S-C.  1857f-10.  4321  et  seq.; 


E.0  11514.  49  use  106(g)  (Revised  Pub.  L 
97^49.  January  12.  1963). 

2.  Lightning  Protection.  Each 
electronic  system  which  performs 
critical  functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
Critical  functions  are  not  affected  when 
the  airplane  is  exposed  to  itghtning. 

Each  essential  function  of  new  or 
modified  electronic  systems  or 
installations  must  be  protected  lo  ensure 
that  the  essential  function  can  be 
recovered  after  the  airplane  has  been 
exposed  to  lightning- 

For  the  purpose  of  these  special 
conditions,  the  following  definitions 
apply: 

Cntical  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  o 
failure  condition  which  would  prevent 
the  continued  safe  flight  and  landing  of 
the  airplane. 

EssentiaJ  Functions,  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  which  would 
significantly  impact  the  safely  of  the 
airplane  or  the  ability  of  the  flightcrew 
to  cope  with  adverse  operating 
conditions, 

3.  Protection  from  Unwonted  Effects 
of  Radio  Frequency  (RF)  Energy,  the 
airplane  attitude  information  displayed 
by  the  Integrated  Dtsplav  System,  the 
Electrical  Flap  Actuator  System,  and  the 
Full  Authority  Digital  Engine  Control 
System  must  be  designed  and  installed 
to  ensure  that  the  operation  and 
operational  capabilities  of  these  critical 
functions  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high 
energy  RF  fields. 

Issued  in  Seattle,  Washington,  on 
S^-pIemhcr  14.  1**88. 
DarrelJ  M.  Pedersoo. 
Monoifer.  Acung  Transport  Airplane 
Directorate.  Aircroft  CiertificaOon Service, 
Northwest  Mountain  Region. 
|FR  Doc  88-21644  Filed  9-22-86;  8:45  am] 
•NXMO  COOC  4tt0-1>-« 


14  CFR  Part  39 

(Docket  No.  ft«-Ce-2&-ADl 

Alrworthlneu  Dtrectlves;  B«ech  33, 
T34,  35,  36,  T42,  55. 56,  and  95  Series 
Alrplanea 

AOEHCV:  Federal  Aviation 
Administration  (FAA J.  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMAflv:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
[AD),  applicable  lo  certain  Beech  33. 
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T34.  35.  36.  T42.  55.  56.  and  95  Series 
airplanes  which  would  require  repetitive 
inspections  of  the  magnesium  elevator 
control  fittings  for  cracks  and 
replacement  of  any  found  cradted  with 
an  aluminum  fitting.  The  FAA  has 
received  serveral  reports  of  these 
fittings  cracking  in  service.  Cracking  of 
the  magnesium  fittings,  if  allowed  lo  go 
uncorrected,  may  result  in  vibration. 
loss  of  elevator  control,  and  possible 
loss  of  the  airplane. 
DATES:  Comments  must  be  received  on 
or  before  November  25. 1988. 
AOORESSES:  Beech  Service  Bulletin 
Number  2242,  Revision  1,  dated  August 
1988.  applicable  to  this  AD  may  be 
obtained  from  Beech  Aircraft 
Corporation.  Commercial  Service,  Depl. 
52.  P.O.  Box  85,  Wichita,  Kansas  67201- 
0085.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  below.  Send  comments  on  the 
proposal  in  triplicate  to  Federal 
Aviation  Administration.  Central 
Reainn.  Office  of  the  Regional  Counsel. 
Aticnium.  Rules  Docket  No.  88-CE-25- 
AD,  Room  1558,  601  East  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Fnday,  holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Larry  Engler,  Federal  Aviation 
Administration.  Wichita  Aircraft 
Certification  Office,  ACE-120W,  1801 
Airport  Road.  Room  100,  Mid-Continent 
Airport.  Wichita,  Kansas  67209; 
Telephone  (316)  946-4409. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communicaliona 
should  identify  the  reguiaton,-  docket  or 
notice  number  and  be  submitted  in 
triplicate  to  the  address  specified  above. 
All  communications  received  on  or 
before  (he  closing  date  for  comments 
specified  above  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposals  contained  m  this 
notice  may  be  changed  in  the  light  of 
comments  received.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
AU  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Central 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No,  88-CE-25- 
AD.  Room  1558,  601  East  12th  Street. 
Kansas  City,  Missouri  64106. 

Discussion 

Inspection  of  the  elevator  magnesium 
control  fillings  on  Beech  33,  T34,  35,  38, 
T42,  55,  56.  and  95  Series  airplanes 
revealed  several  that  were  cracked  m 
the  vicinity  of  the  four  holes  used  to 
attach  the  fitting  to  the  elevator  and  in 
areas  around  the  fitting  lightening  holes. 
There  has  been  one  report  of  an  in-fiight 
failure  of  this  fitting  which  resulted  in 
the  loss  of  elevator  control  and  severe 
vibrations.  Failure  of  this  fitting  could 
result  in  the  loss  of  the  airplane.  As  a 
result.  Beech  has  developed  Ser\'ice 
Bulletin  Number  2242  Revision  1.  dated 
August  1988,  that  defines  procedures  to 
insp>ect  these  fittings,  and  if  found 
cracked,  replacement  with  an  aluminum 
alloy  casting. 

Since  the  condition  described  is  likely 
lo  exist  or  develop  in  other  Beech 
Models  of  the  same  design,  the  proposed 
AD  would  require  compliance  with  the 
Beech  service  bulletin  on  Beech  33.  T34, 
35.  36,  T42.  55,  56,  and  95  Series 
airplanes. 

The  FAA  has  determined  there  are 
approximately  15.000  airplanes  affected 
by  the  proposed  AD.  The  cost  of  labor 
and  parts  in  the  proposed  AD  is 
estimated  to  be  S1120  per  airplane.  The 
total  cost  IS  estimated  to  be  $16,800,000 
to  the  private  sector.  The  cost  of 
compliance  with  the  proposed  AD  is  so 
small  that  it  would  be  necessary  that  a 
small  entity  own  four  or  more  of  the 
affected  airplanes  for  there  to  be  a 
significant  financial  impact  on  these 
entities.  Few.  if  any,  small  entities  will 
own  this  many  of  the  affected  airplanes. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to 
authority  in  the  Federal  Aviatioin  Act  of 
1958,  as  amended  (49  U.S.C  1301.  et 
spq).  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  major  rule  under  the  provisions 
of  Executive  Order  12291.  (2)  is  not  a 
significant  rule  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
Februat)'  26.  19~9)  and  (3)  if 


promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator>' 
Flexibility  Act.  A  copy  cf  the  draft 
regulator^'  evaluation  prepared  for  this 
action  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES" 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safely.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  aulhontj 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Pari  39  of 
the  FAR  as  follows 

PART  39— (AMENDED) 

1.  The  authority  citation  for  Pari  39 
continues  to  read  as  follows. 

Aulhoritj"  49  U.S  C.  13M|a).  1421  and  1423; 
49  U.S.C.  lOGIgj  IRevised.  Pub  L  97-449 
Ianuar>-12.1983!,andl4CFR  11.89. 

{39.13    (Amended] 

2  By  adding  the  following  new  AD. 

Beech:  Applies  to  the  airplanes  listed  below. 
ceriificated  in  any  categor)* 


I 


SenalNos 


3S-33.  35-A33.  35-B33,  35- 

C33.  E33. 
35.C33*.  E33A 


E33C 

35.    35n.    *35. 


C3S, 

D35,  E35,  F35.  G35,  H35. 
J35  K35,  M35,  N35.  P3S. 
S36.  V35,  V35-TC,  V35A. 
V35A-TC. 

36  , 

95-56.  95-A55,  85-B55,  95- 

B55A 
95-C55        95-C56A.       D55. 

DSSA 
5«TC - ~. 


95.  B96.  B95A.  095A.  E95  - 


CO-1  mroog^  C&- 

1234 
CE-1  Bvouofi  CE- 

2S9 
CJ-1  Oiroogf.  CJ-J5 
D-l  through  D-9066, 

D-t5001  ansa- 

15002 


E-1  trircKjghE-164 
TC-1  Iftrooah  TC- 
1287 

TE-1  through  TE- 

767 
TG-2  Bwoo^  TG- 

83 
TD-2  thfoogh  TD- 

721 


This  AD  also  applies  to  any  of  the 
followinjt  mil!tar>  airplanes  which  have  bepn 
modified  for  avtl  certification  as  described 
on  the  applicable  Federal  Aviation 
Administration  Type  Certificate  Data  Sheet 
or  Aviation  Specification 
T34A.  T34B  (Commercial  Model  45  Series) 
T42A  (Commercial  .Model  95-B55BI 

Note.— The  tnefjneslum  fittings  may  have 
been  installed  as  onginai  equipment  or  as 
replacement  spares 

Compliance:  Requi.'^d  as  indicated,  unless 
already  accomplished. 
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Trj  prevent  the  failure  of  the  magnesium 
elevator  control  finings,  accomphsh  the 
followirrr 

(a)  Within  the  neni  100  houri  time-tn- 
sprvice  (TtSl  after  ihe  effective  dale  of  (hw 
AD.  detennine  the  composition  of  ibe 
elevator  control  fiiiin^i  in  accortUnce  with 
'^.p  'nsirnctioru  coatsined  in  Beech  Service 
Bailetin  ,Vo  £241  RevisuMi  1,  diiled  Adgusl 

III  IE  the  flrrmsrs  are  determined  to  be 
ai-mirrom.  nc  fjiher  actior  is  reqaired  by  this 
AD. 

[2]  If  the  fittings  are  delemimed  to  be 
magnesium,  accomplish  the  actions  speciTied 
below. 

fb)  At  the  time  of  the  inspection  per 
paragraph  (at  above,  and  every  100  hours  TIS 
(.hereafter,  visually  mspect  each  nugnesnim 
elevator  control  fitting  for  cracks  in 
accordance  with  the  above  referenr*^ 
Servtce  Bnlienn. 

'  .;  [f  any  fttting  is  fourKi  to  be  cracked, 
pnor  to  further  flight  replace  the  cracked 
fitting  with  an  aluminum  fittiog  at  de.<N3-ibed 
in  the  above  referenced  Serv)ce  Bufle^n. 

iiJl  The  atiove  mspecltoos  are  do  longer 
required  when  aiummum  fiMijigs  have  been 
mstaUed  on  both  elevators. 

(el  Airplances  may  be  flown  in  accorddnce 
with  FAR  21  197  to  a  location  where  ihi9  AD 
may  be  accomphih. 

<f)  As  eqiuvatenl  raean*  of  cofopliance 
with  this  AD  may  be  a>ed  if  spprored  by  ibe 
Manager,  FAA  Wichita  Aircraft  Certificalum 
Office,  1801  Airport  Road.  Room  100.  Mid- 
Contineot  Airport,  Wichita.  Kaasai  67209; 
Telephone  [316)946-4400. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  lo  herein  upon  request  to 
Beechcraft  Aero  and  Aviation  Centers. 
Beech  Aircraft  Corporation,  Commencnl 
Service,  I>pt.  52.  P  O  Box  85.  Wichita. 
Kansas  67201-0085.  or  may  examine 
these  documents  at  the  FAA.  Office  of 
the  Regional  Coungel.  Room  155a  601 
East  I2(h  Street.  Kansas  City.  Missouri 
64106 

Issued  in  Kansas  City,  Missouri,  on 
September  9. 198a. 
Earsa  L  Taokasley, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certrficai/on  Strrvice. 
iFR  Doc  68-21710  Fifed  9-22-66;  8.45  amj 
nUJMQ  CODC  «t1»-1>ll 


14CFRP«rt39 

[Docket  Na 

AlrwortWiw—  IMncthmt;  McOonrwl 
Douglas  Mod*l  DC-t,  DC-*-«0.  and  C- 
9  (UMlai|)  S«rt««  Atrptams 

AQEMCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
AcnoM:  Notice  of  Propoaed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  a  new 
airworthmpss  directive  (ADJ  which 


vvould  require  thr  installation  of  a 
spoiler  position  sensing  and  indication 
system,  and  a  "spoiler  deployed" 
annunciation  takeoff  inhibit  feature  on 
certain  McDonnell  Douglas  Model  D09. 
DC-9-80.  and  C-«  (Miiitarj-)  series 
airplanes;  and  would  require  installation 
of  a  "spoiler  deployed"  annunciation 
takeoff  inhibit  feature  on  certain 
McDonnell  Douglas  Mode)  DC-9-81, 
DC-9~52.  and  DC-&-63  senes  airplanes. 
This  proposal  is  prompted  by  reports  of 
inadvertent  airplane  lateral  roll  during 
takeoff.  This  condition,  if  not  corrected, 
could  lead  lo  se\'ere  lateral  control 
dificnlties  immediately  after  liftoff. 
DATES:  Comments  must  be  received  no 
later  than  November  18.  I96fi. 
AOOAESS:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Adjnimalratian.  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  (Attn;  ANM-103,  Atlc-ntion: 
Airworthineas  Rules  Docket  No.  B6-NM- 
bO-AD.  17900  Pacific  Highway  South,  C- 
6tt966.  Seattle.  Washington  &816a  The 
tjpphcable  service  infurmatiun  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach.  Cahforma  90ft46.  AttenUon: 
Director  of  Publications.  Cl-LOO  (54-60). 
This  information  may  be  ex.arained  at 
the  FAA.  Northwest  Mountain  Region. 
17900  Pacific  Highway  South.  Seattle. 
Washington,  or  3229  East  Spring  Street, 
l.ons  Beach.  Caiifomia. 
FOR  FURTHEIt  INFORMATION  CONTACT: 

Mr.  Alan  T.  Shinseki,  Aerospace 
Engineer.  Systems  and  Equipment 
Branch,  ANM-132L  FAA.  Northwest 
Mountaut  Region.  Los  Artgeles  Aux:raft 
Certification  Office.  3229  East  Sprutg 
Street,  Long  Beach.  California  90806; 
telephone  1213)  9flfl-5343, 
SUP^LUKNTARV  MFORMATKMC 

Comments  [n\-ited 

Interested  persons  are  uivited  to 
parucipale  in  the  maiing  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  tulmtitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  commenta  specified 
(ibove  will  be  considered  by  the 
Admimstralor  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  wdl  be  available. 
both  before  and  after  (he  closing  date 
Tor  comments,  in  the  Rules  Docket  for 
examination  by  interested  persona.  A 
report  summanzuig  each  FAA/pubiic 
contact  concerned  wab  the  substance  of 


this  proposal  will  be  filed  in  the  Rules 
Docket 

AvailabiKty  of  NPRM 

Any  person  may  obtam  a  copy  of  this 
Notice  of  Prc^KJSed  Rulemakmg  (NPRMl 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attn:  ANM-103|. 
Attention:  Airworthroess  Rules  Docket 
No  8fr-NM-60-AD.  17900  Pacific 
Ui>?hway  South.  C-689e6.  Seattle. 
Washington  96166. 

Discussion 

Recently,  the  FAA  was  advised  thai 
an  operator  of  Model  DC-9  senes 
airplanes,  who  had  vutuntanly  installed 
a  spoiler  position  sensmg  and  indicaliun 
system,  was  currently  de-activating  or 
removing  that  system  from  his  DC-9 
floet  becdu.'ie  the  DC-9  Master  Minimum 
Equipment  ijsl  (MMELl  prohibits  the 
dispatch  of  a  Model  DC-9  airplane  with 
an  inoperative  spoiler  position  sensing 
and  indication  system  installed.  This 
operator  reported  experiencing 
erroneous  spoiler  deployed  indications 
and  other  system  anomalies,  which  had 
rendered  the  system  inoperative:  the 
operator  delermined  that,  smce  the 
system  was  voluntarily  installed  as  an 
optional  action,  in  accordance  with  the 
manufacturer's  recommendation,  the 
system  could  be  removed  without 
causing  degradation  (o  air  safety.  The 
Air  Line  Pilots  Association  |.A1-PA) 
disagrees  with  this  operators  action  and 
has  recommended  that  the  spoiler 
position  sensing  and  mdication  system 
be  required  for  installation  on  the  Model 
DC-9  fleet. 

Six  operators  of  DC-9  series  airplanes 
have  reported  iruitances  of  inadvertent 
airplane  lateral  roll  during  takeoff. 
Investigation  of  those  reported  instances 
revealed  that  a  spoiler  panel  apparently 
recoained  extended  after  the  flight  crew 
had  completed  ground  check  of  the  flight 
control  system,  causing  the  inadvertent 
airplane  roll  after  liftoff.  McI>onnel) 
Douglas  previously  issued  a  number  of 
service  bulletins  concerrung  this  subfect. 
which  contain  procedures  intended  lo 
improve  the  overall  rehabUily  of  the 
spoiler  flight  contml  system  and  prevent 
spoiler  panel's  from  failing  m  their 
extended  positions. 

Additionally,  the  FAA  has  rec-eived 
reports  of  airplanes  returning  to  iheir 
departure  gale  pnor  In  takeoff  because 
Ihe  flight  crew  were  advised  by  an 
outside  observer  that  a  spoiler  panel 
appeared  m  its  extended  position. 

In  1 1^1  of  the  foregoing,  the  FAA  has 
re  evaluated  the  ntred  for  a  spoiler 
position  sensing  and  mdication  system. 
Reassessment  of  system  cnticalness  by 
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the  FAA.  and  review  of  the 
preponderance  of  evidence  produced  by 
the  manufacturer,  the  Air  Transport 
Association  (ATA),  and  ALPA.  has  led 
FAA  to  determine  that  a  spoiler  position 
sensing  and  indication  system  is 
essentia)  to  the  safety  of  flight. 

The  FAA  has  also  reviewed  the  need 
for  a  "spoiler  deployed"  annunciation 
takeoff  inhibit  feature.  Three  of  Ihe  six 
operators  who  have  incorporated  the 
spoiler  position  sensing  and  indication 
system  in  accordance  with  McDonnell 
Douglas  Model  DC-9  Service  Bulletin 
27-173,  subsequently  reported  that, 
during  crosswind  takeoffs.  sufficient 
aileron  input  may  be  required  lo 
command  the  flight  spoilers  beyond  10 
degrees,  which  results  in  activation  of 
the  "spoiler  deployed"  annunciator.  This 
occurrence,  if  improperly  recognized, 
prompts  unwarranted  aborted  takeoffs 
and  creates  an  unsafe  condition  during 
high  speed  rejected  takeoffs. 

One  Model  DG-9-dO  series  airplane 
operator,  who  has  the  spoiler  position 
sensing/indication  system  and  takeoff 
inhibit  feature  as  a  standard 
installation,  indicated  that,  with 
appropriate  training,  the  flight  crew  may 
be  able  to  avoid  those  unwarranted 
aborted  lakeofTs.  Additionally,  this 
operator  slated  that  the  "spoiler 
deployed"  annunciation  should  be 
continuously  available:  this  operator  is 
presently  deactivating  the  factory- 
installed  takeoff  inhibit  featxtre  from  its 
Model  DC-*-dO  fleet. 

The  FAA  disagrees  with  the  actions  of 
this  operator  in  deactivating  the  takeoff 
inhibit  feature;  the  FAA  has  determined 
that  the  "spoiler  deployed" 
annunication/takeoff  inhibit  feature  is 
necessary  for  the  safety  of  the  flight  in 
order  to  prevent  the  occurrence  of 
unwarranted  aborted  takeoffs  caused  by 
non-critical  failure  and  pilot  intentional 
inputs  which  cause  "spoiler  deployed" 
indications. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Model  DC-9  Service 
Bulletin  27-173,  Revision  1.  dated  May 
20. 1982,  which  describes  the  installation 
of  a  spoiler  position  sensing  and 
indication  system  lo  provide  a  visual 
alert  to  the  Right  crew  whenever  spoiler 
panels  remain  in  their  extended 
position:  and  McDonnell  Douglas 
Service  Bulletin  27-257.  Revision  1, 
dated  [une  20. 1988,  which  describes  a 
modification  to  the  spoiler  position 
sensing  and  indication  system  to  inhibit 
the  "spoiler  deployed"  annunciation 
after  throttles  ha -e  been  advanced  to 
takeoff  power,  to  minimize  nuisance 
annunciations. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  other  airplanes  of 
this  same  type  design,  and  AD  is 


proposed  which  would  requu^ 
installation  of  a  spoiler  position  sensing 
and  indication  system  and/or  spoiler 
deployed  annunciation  takeoff  inhibit 
feature,  in  accordance  with  the  service 
bulletins  previously  mentioned. 

It  is  estimated  that  435  Model  DC-9 
series  airplanes  and  186  Model  DC-9-60 
series  airplanes  of  U.S.  registn,'  would 
be  affected  by  this  AD.  It  would  take 
approximately  78  manhours  per  Model 
DC-9  series  airplane  and  8.5  manhours 
per  Model  DC-9-eo  series  airplane  to 
accomplish  the  required  actions,  at  an 
average  labor  cost  of  S40  per  manhour.  Il 
is  also  estimated  the  material/parts  cost 
would  be  $2,700  for  each  Model  DC-9 
series  airplane  and  S200  for  each  Model 
DC-9-80  series  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
52,632,140. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  lo  the 
authority  m  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  US.C.  1301.  et 
seg.).  which  statute  is  construed  to 
preempt  state  law  regulating  Ihe  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  |1) 
imvolves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  Ihe  Department  of  Transportation 
Regulatorj'  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979;  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
because  few.  if  any,  McDonnell  Douglas 
Model  DC-9,  DC-9-60.  and  C-9 
(Military]  series  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulalor>'  evaluation  prepared  for  this 
action  is  conlained  in  the  regulatory 
docket. 

List  of  Subiects  in  14  CFR  Part  39 

.^vlation  safety,  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  |14 
CFR  39,13)  as  follows: 


PART  39-{  AMENDED) 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows; 

Authority:  49  U  SC.  1354(a|.  1421  and  1423. 
49  U.S.C.  106(g)  (Revised,  Pub  L  97-449. 
lanuary  12, 1983),  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  follownng 
airworthiness  directive: 

McDonnell  Doughs:  Applies  to  McDonnell 
Douglas  Model  DC-fl.  DC-9-80.  and  C-9 

(Military)  senes  airplane*,  certified  m 
aoy  category,  wuh  eflectiviiy  ae  Usied  in 
McDonnell  Douglas  Mode!  DC-©  Service 
Bulletins  2"-l"3  Revision  1,  dated  May 
20, 1382.  and  27-237.  Revision  1.  dated 
)une  a).  1988.  Compliance  required 
withm  12  months  after  the  effective  date 
of  this  airworthiness  directive  |AD1, 
unless  previously  accompUshed 
To  eliminate  lateral  control  difficulties 
after  liftoff  during  takeoff,  accomplish  Ihe 
following: 

A  For  McDonnell  Douglas  Model  DC-9. 
DC-9-80.  and  C-9  iMilitary)  senes  airplanes, 
identified  m  McDonnell  Douglas  Model  DC-9 
Service  Bulieiins  27-173  Revision  1.  dated 
May  20, 1982.  and  27-257,  Revision  1.  dated 
[une  20.  1988:  Inslal)  the  spoiler  position 
sensing  and  indication  system  and  spoiler 
deployed  annunciation  takeoff  inhibit  fealu'-e 
in  accordance  with  the  accomplishment 
instructions  of  those  service  bulletins 

B  For  McDonnell  Douglas  Model  DC-9-fll 
DC-ft-62.  and  DC-9-83  senes  airplanes 
identified  in  McDonnell  Douglas  Model  DC-^ 
Ser\nce  Bulletin  27-257,  Revision  1.  dated 
]une  20, 1988:  Install  and  spoiler  deployed 
annunciation  takeoff  inhibit  feature  m 
accordance  with  the  accorophshment 
mstruciions  of  that  service  bulletin 

C  For  all  McDonnell  Douglas  Mode!  DC-&- 
81,  DC-9-82,  and  DC-9-83  airplanes  with  the 
production  equivalent  of  McDonnell  Douglas 
Model  DC-9  Service  Bulletin.  27-257. 
Revision  1,  daled  ]une  20, 1988,  incorporated 
but  presently  deactivated:  Re-acUvate  the 
spoiler  deployed  annunciation  takeoff  inhibn 
feature  in  accordance  with  the  airplane  type 
design  configuration 

D  An  alternate  means  of  compliance  or 
adiuBtmenl  of  the  compliance  time  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  ihe  Manager.  I-os 
Angeles  Certification  Office.  FAA.  Northwest 
Mountain  Region 

Note.— The  request  should  be  forwarded 
through  an  FAA  Pnncipal  Maintenance 
Inspector  |PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Los  Angelas 
Aircraft  Certification  Office. 

E-  Special  flight  permits  may  be  used  in 
accordance  with  F.AR  21.197  and  21199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropnate  spr\'ice  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  ihe  McDonnell  Douglas 
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Corporalion.  3855  Lakewood  Boulevard, 
Long  Beach.  Cdhfomia  90&46.  Attention, 
Director  of  PublicaUons.  Cl-LOO  (54-60) 
These  documenU  may  be  examined  at 
the  FAA,  \orthwest  Mountain  Region, 
17900  Pacific  Highway  South.  Seattle. 
Washington,  or  at  3229  East  Spring 
Street,  Long  Beach.  Cahfomia. 

Issued  in  Seatile.  Washington,  on 
S«ptemberl5. 19B8. 
Darrel]  M.  Pedenon, 
Acting  Monofter.  Transport  Ajipktna 
Directorate.  Aircraft  Certif/caUtm  ServKx. 
[FR  Doc,  88-21711  nted9-22-«8:8;45am) 
•nxma  cooe  mo-rs-ii 


14CFRPart75 

( Alrspaca  Docket  No.  S8-AWP-13I 

Proposed  AfterBtton  of  Jet  Route  J-S, 

CA 

agency:  Federal  Aviation 

Admtniatration  (FAA).  DOT. 

AcnoK  Notice  of  proposed  ruJemalung. 

SuiflNAPTY:  This  notice  proposes  to 
change  the  description  of  jet  Route  1-5 
located  in  the  vicinity  of  Los  Angeles. 
CA.  The  current  abgnment  of  J-S  in  tius 
area  is  aol  osed  because  it  conflicts  with 
1-5  and  1-66  southeast  of  Shafter.  CA. 
*.ery  hig^  frequency  omni-directional 
radio  range  and  tactical  sir  navigational 
aid  (VORTAC).  This  change  would  align 
a  portion  of  J-S  via  J-SO  and  |-«5  to  the 
new  LANDO  intersection  and  then 
proceed  direct  to  Los  Angeles.  This 
action  would  improve  flight  planning, 
DATES:  Conunents  must  be  received  on 
or  before  November  7. 1988. 
AOOiKSSeS:  Send  comments  on  the 
proposal  in  triplicate  to  DirBclor,  FAA. 
Western-Pacific  Region.  Attention: 
Manager.  Air  Traffic  Division.  Docket 
No.  88-AWP-13.  Federal  Aviation 
Administration.  PO  Box  92007. 
Worldway  Postal  Center.  Los  Angeles. 
CA  90009. 

The  official  docket  may  be  examined 
:.i  'he  Rules  Docket,  weekdays,  except 
Federal  holidays,  betwpf^n  8  30  a.m.  and 
5  W  p.m  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916.  800  Independence 
Avenue.  SW,.  Washington.  DC. 

.An  infonrid!  docket  may  also  be 
p\amined  during  normal  busmess  hours 
at  :he  office  of  the  Regional  Ait  TrafTic 
Division. 

FOR  F\mT>4ER  WFOflMAnON  COWTACT: 

Lewis  W.  StUl  Airspace  Branch  (ATO- 

240),  .Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  St^rvice.  Federal  Aviation 
Administration.  800  Independence 


Avenue.  SW..  Washington.  DC  205yi: 
telephone:  (202)  267-9250. 

SUPPLEMOrTART  MFOfmATIOH: 

Commeats  Invited 

Interested  parties  are  invited  to 
participate  m  this  proposed  rulemaking 
by  submitting  such  written  data,  vu'ws. 
or  arguments  as  they  may  desire 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  belpfui  in 
developing  reasoned  regulatory 
decisions  on  the  propcjsal.  Comments 
are  specifically  invited  on  the  overall 
regulator^',  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above-  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  thftr 
commffnts  on  this  notice  must  submit 
with  those  comments  a  self-addressed. 
stamped  postcard  on  which  the 
foliowmg  statement  is  made: 
"Comments  to  Airspace  Dockt:!  No.  8»- 
AWP-13,  '  The  postcard  will  be  date/ 
l;me  stamped  and  returned  to  the 
commenter.  Ail  coramunicaiiona 
received  before  the  spetafied  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
nile  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  AH  comments 
submitted  wilt  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments-  A  n-port  summanzing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
ruienviking  will  be  filed  in  the  docket 

Availability  of  NPRM's 

Any  penion  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administraiion.  Office  of 
Public  Affairs.  Attentian:  Public  inquiry 
Center.  APA-230.  800  Independence 
Avenue.  SW..  Washington.  DC  20591.  or 
by  calling  (202)  267-34*M. 
Communications  must  identify  the 
notice  number  of  this  NPRM,  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  Na 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  ts  cansidering  an 
umendment  to  Part  75  of  the  Federal 
Avirtlion  Regulations  (14  CFR  Part  75)  to 
realign  jet  Route  |-5  between  Los 
Angeles.  CA.  and  Shafter.  CA.  The 
current  alignment  of  J-5  in  this  area  is 


not  used  due  to  conflictions  in  the 
Shafter  area.  This  action  would  improve 
flight  planning.  Section  75 100  of  Part  75 
of  the  Federal  Aviation  Regulations  was 
republished  in  Handbook  74006D  dated 
lanuary  4, 1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
eslablibhed  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  neces)uir>  to 
keep  them  operationally  current.  It. 
therefore — (1|  is  not  a  "roa)or  rule" 
under  Executive  Order  12291.  (2)  is  not  a 
■  significant  rule  '  under  DOT  Regulatory 
Policies  and  Procedures  |44  FR  11034; 
February  26. 1979):  and  (3)  does  not 
warrant  preparation  of  a  rejjnlatory 
evaluation  as  the  anticipated  impact  is 
so  minimal  Since  this  is  a  nHittne  matter 
that  wtII  only  affert  air  traffic 
procedurps  and  air  navigation,  If  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
cnteha  of  the  Regulatory  Flexibility  Act, 

Lift  of  Subjects  in  14  CFR  Part  75 

.'\vi.itton  safety.  )el  routes. 

The  Proposed  AmeodmenI 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administraiion  proposes  to  amend  Part 

75  of  the  Federal  Aviation  Re^ilations 
(14  CFR  Part  75)  as  follows 

PART  75— ESTABLfSHMEWT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Auttwrity:  4S  LI  S  C  1348(8 1.  13Mlal.  1S10: 
Enecunve  C)rd«r  lOBM.  49  U  S.C  10e(i(l 

IRpvis^d  Put'   L-  97-449   Idnuury  IIL  IWDh  14 

CFR  um. 


S7S.100    (Anwndad) 

2.  Section  75  100  is  amended  »^ 

follows 

1-5  IRflviMd) 

From  Li)6  AhrpIm  CA;  INT  l>o«  Angeles 
.15iT(3J7-I>^l  and  Shaflrr.  CA.  ^¥r^^i^6'M) 
radidla,  Shafti>r  MutUnK-  NV:  Lakevipw.  OR: 
Seattle.  WA.  to  VaiKouver.  BC,  The  ainpacc 
within  Canada  la  excluded. 

Issued  in  Washington.  DC.  on  September 
13,  10«8 

Robert  G.  Bums. 

Acting  Manager.  Airspace  Rules  and 
Aeronauiicoi  information  Division. 
|i--R  Doc.  88- ?17U  Filed  9-2:;-8a;  &43  atn| 
BILUNQ  coos  4tfS-tl-« 
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Office  of  the  Secretary 

14  CFR  Part  3B2 

1  OocVet  4S6S7;  Notice  8»-14| 

RIN210S-AA1B 

Nondiscrimination  on  the  Basis  of 
Handicap  In  Air  Travel 

agency:  Office  of  the  Secretary.  DOT. 
ACTION:  Notice  of  extension  of  comment 
period  concerning  proposed  rule  on 
nondiscrimination  on  the  basis  of 
handicap  in  air  travel. 

summary:  In  response  to  requests  from 
(liSdhiliiy  and  airline  industr>'  groups. 
the  Department  is  extending  the 
comment  period  on  its  proposed  rule  to 
implement  the  Air  Carrier  Access  Act  of 
1986.  The  proposed  rule  would  prohibit 
discrimination  by  air  carriers  on  the 
basis  of  handicap  consistent  with  the 
safe  carriage  of  all  passengers.  The 
proposed  rule  would  also  establish 
enforcement  procedures  for  the  rule's 
provisions.  The  comment  period  is  being 
extended  for  an  additional  90  days,  with 
H  30-day  reply  period  to  follow  the  end 
of  the  comment  penod. 
DATES:  Comments  should  be  received  by 
December  19. 1988.  Reply  comments 
should  be  filed  by  )anuary  16,  1989.  Late- 
filed  comments  and  reply  comments  will 
be  considered  to  the  extent  practicable. 
ADDRESS:  Comments  should  be  sent  to 
UoLket  Clerk.  Docket  No.  45657, 
Uepartmenl  of  Transportation,  400  7lh 
Street  SW..  Washington,  DC  20590. 
Room  4107.  For  the  convenience  of 
persons  who  will  be  reviewing  the 
docket,  it  is  requested  that  commenters 
provide  duplicate  copies  of  their 
comments.  Comments  will  be  available 
for  inspection  at  this  address  Monday 
through  Friday  from  9'00  a  m  through 
5:30  p.m.  Commenters  who  wish  the 
receipt  of  their  comments  to  be 
acknowledged  should  mciude  a 
stamped,  self-addressed  postcard  with 
their  comments.  The  docket  clerk  will 
date-stamp  the  postcard  and  mail  it  (o 
the  commenter. 

FOR  FURTMER  INFORMATION  CONTACT. 
Robert  C.  Ashby.  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Fjiforcement.  Department  of 
Transportation.  400  7th  St..  SW..  Room 
10424,  Washington.  DC  20590.  Telephone 
202-366-9306  (voice).  202-755-7687 
(TDD). 
SUPPLEMENTARY  INFORMATION:  The 

Department  of  Transportation  published 
its  notice  of  pruposed  rulemaking 
(NPRM)  to  implement  the  Air  Carrier 
Access  Act  of  1986  on  lune  22. 1988  (53 
FR  23574).  with  a  90-d8y  comment 
period  ending  September  20. 1988- 
Recendy,  the  Department  received  a 


request  from  the  Consortium  for  Citizens 
with  Developmental  Disabilities  (CCDD) 
for  a  90-day  extension  of  the  comment 
period.  T^e  CCDD  request  was  on 
behalf  of  25  disability  groups,  several  of 
which  had  participated  in  the  regulatory 
negotiation  leading  to  the  NPRM. 
Subsequently,  the  Department 
received  a  letter  from  the  .Air  Transport 
A.saociation  (ATA),  which  represents 
many  major  air  earners  and  which  also 
was  a  regulatory  negotiation  participant. 
In  addition  to  supporting  a  90-day 
extension  of  the  comment  period,  the 
ATA  also  requested  a  30-day  reply 
period  following  the  end  of  the  comment 
period.  The  purpose  of  the  reply  period 
would  be  to  allow  persons  to  respond  to 
information  or  arguments  made  in 
comments  received  dunng  the  coment 
period  proper. 

In  the  interest  of  allowing  commenters 
more  time  to  prepare  thorough,  well- 
considered  comments  on  the  complex 
proposals  of  the  NPRM,  the  Department 
is  granting  these  requests.  Consequently, 
the  comment  penod  is  being  extended 
90  days,  closing  on  December  19,  1988. 
The  30-day  reply  penod  will  then  begin, 
ending  on  )anuary  18. 1989. 

The  reply  period  is  intended  only  for 
responses  to  information  and  arguments 
made  in  comments  received  diirmg  the 
comment  period.  The  reply  penod  is  not 
intended  to  be  used  to  raise  new  issues 
or  present  new  information  not 
responsive  to  issues,  information  or 
arguments  in  comments  dorJieteri  during 
the  comment  period. 

In  order  to  make  the  reply  penod 
meaningfuL  commenters  are  requested 
to  ensure  that  their  comments  are 
provided  to  the  Department  by  the 
December  19  closing  date  for  the 
comment  period.  With  the  extension 
granted  by  this  notice,  commenters  will 
have  had  180  days  to  prepare  their 
comments:  consequently,  it  should  be 
possible  for  all  interested  parties  to 
meet  this  deadline. 

The  Department  has  also  been 
requested  to  provide  the  text  of  (he 
.NPRM  in  a  form  readily  usable  by  blind 
persons.  The  Department  has  prepared  a 
cassette  tape  version  of  the  NPRM  for 
this  purpose-  Copies  may  t>e  obtained  by 
calling  or  writing  the  "FOR  FURTHER 
INFORMATION  CONTACT"  person  listed 
above. 

Issued  this  20th  day  of  September,  1988,  at 
Washington.  DC 

Jim  Burnley. 

Stfcreiary  of  Transportation. 

(FR  Doc  88-21936  Filod  9-22-88,  8:45  unj 
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SECURrriES  and  exchange 

COMMISSION 
17  CFR  PART  275 

(Release  No.  tA>1 140:  FHe  No.  S7-19-SS] 

Exemption  From  Registration  as  an 
Investment  Adviser  for  Certain  Smai\ 
Investment  Advisers 

agency:  Securities  and  Exchange 

CommissiofL 

ACTION:  Proposed  rules. 

SUMMARY:  The  Commission  is 
publishing  for  public  comment  two 
proposed  rules  that  would  expand  the 
"intrastate"  and  "small  adviser" 
exemptions  from  registration  under  the 
Investment  Advisers  Act  for  investment 
advisers  who  are  registered  in  each 
state  in  which  they  do  business.  The 
Commission  is  also  publishing  for  public 
comment  amendments  to  five  rules 
under  the  Act  to  relieve  advisers  exempt 
under  these  proposed  rules  from  the 
Act's  recordkeeping  rule,  advertising 
rule,  cash  solicitation  rule,  disciplinary 
disclosure  rale,  and  restrictions  on 
principal  and  agency  cross  transactions- 
These  exemptions  would  significantly 
reduce  federal  regulation  for  certain 
small  advisory  businesses  that  are 
regulated  at  the  state  level. 
DATE:  Comments  must  be  received  on  or 
before  November  22. 1988. 

ADDRESS:  Send  comments  in  tnplicate  to 
Jonathan  G.  Katz.  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street  NW..  Washington.  DC  20549. 
Comments  should  refer  to  File  No.  S7- 
19-88.  All  comraenis  will  be  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street  NW.,  Washington,  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dorothy  M.  Donohue.  Attorney,  or 
Thomas  S.  Harman.  Chief,  Office  of 
Disclosure  and  Adviser  Regulation  (202) 
275-2107.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.,  Mail 
Stop  5-2.  Washington.  DC  20549. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  is  publishing  for  public 
comment  two  new  rules,  rules  203(b)(1)- 
1  and  203|b}(3)-2.  and  amendments  to 
several  rules  under  the  Investment 
Advisers  Act  of  1940  ("Acf)  {15  U.S.C 
80b-l  et  seg).  The  proposed  rule  and 
rules  amendments  would: 

(1)  Exempt  certain  small  advisers  from 
federal  registration  under  the  Act  if 
registered  in  each  state  in  which  they  do 
business; 

(2)  Amend  rule  204-2  (17  CFR  275.204- 
2).  (he  Act's  recordkeeping  rule  so  as  not 
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to  apply  to  "exempl  advisers"  (advisers 
exempt  from  registration  under  the 
proposed  rules  that  do  not  voluntarily 
register  under  the  Act); 

(3)  Amend  rule  206(4M  (17  CFR 
275.Z06{4}-\].  the  advertising  rule,  and 
rule  206(4H  (17  CFR  275.206(4H).  the 
disciplinary  disclosure  rule,  to  relieve 
exempt  advisers  from  complying  with 
their  requirements;  and  amend  rule 
206(4)-3  (17  CFR  275. 206(4 >-3).  the  cash 
3ohcitalion  rule,  to  make  clear  that  the 
rule  does  not  apply  to  exempt  advisers; 
and 

|4)  Amend  rule  206(3M  (17  CFR 
275.206{3)-l).  the  rule  that  provides 
exemptions  for  certain  advisers  from  the 
principal  and  agency  cross  transaction 
provision  of  the  Act.  to  relieve  these 
exempt  advisers  from  the  Act's 
restrictions  on  principal  and  agency 
cross  transactions. 

Advisers  exempt  from  federal 
registration  would  still  be  subject  to  the 
Act's  antifraud  provision.  The 
exemptions  are  not  mandatory:  an 
adviser  meeting  the  conditions  of  either 
exemption  may  elect  to  register  or 
remain  registered  under  the  Act. 

Background 

Representatives  of  the  North 
American  Securities  Administrators 
Association  ("NASAA")  and  the 
Commission  staff  meet  at  least  annually 
to  discuss  current  securities  regulation 
issues  as  directed  by  section  19(c)  of  the 
Securities  Ac!  of  1933.'  enacted  as  part 
of  the  Small  Business  Investment 
Incentive  Act  of  1980."  Recently,  this 
state-federal  dialogue  has  included  a 
discussion  by  representatives  of 
NASAA  and  the  Commission  staff  of  the 
concept  of  exempting  certain  investment 
advisers  from  registration  under  the  Ac:l, 
These  discussions  resulted  in  the 
endorsement  of  draft  rule  proposals  by 
the  Board  of  Directors  of  NASAA  which 
are  substantively  identical  to  the 
exemptions  being  proposed  today. 

The  proposed  exemptions  should 
significantly  diminish  the  costs  and 
paperwork  associated  with  dual  federal 
and  stale  regulation  of  small  advisory 
businesses,  thus  furthering  the  goals  of 
the  Small  Business  Investment  Incentive 
Act '  which  recognizes  that  federal 
regulation  is  often  more  burdensome  to 
small  than  to  large  businesses^  While 


'  15  U  SC.  rr*lc).  NASAA  members  mtiud* 
r*pT*t«ntativet  of  iisre  governments  who««  pnmftry 
*Mi)pnneni  >■  the  regulaOon  of  th«  9^:unt)i^s 
buatneta  wiUim  ibow  ■(•let. 

•  Pub-  L  Mo  96-477  M  SUl  2275  119801 

•  Pub.  L  No  96-477,  94  Sut.  2275  (1980(  SeUion 
19(cH2MD|. 

•  A  reduction  to  compliance  coits  itiould  furlher 
(he  policy  «xpr*Med  in  •ection  19(cl(21(Dl  af  ^emrr 
fe<kr«J  «nd  atate  cooperttion  in  aecunties  meden 


retaining  the  applicability  of  the  federal 
antifraud  provisions,  the  proposed  rules 
would  rely  on  the  states  to  assume 
responsibility  for  the  detailed  type  of 
regulation  that,  at  the  federal  level, 
would  no  longer  be  applicable  to  small 
advisers  exempt  under  these  rules. 

Since  the  adoption  of  the  Investment 
Advisers  Act  in  1940.  slate  governments 
have  become  much  more  active  in  the 
reugjalion  of  investment  advisers- 
Together  with  NASAA.  state  regulators 
have  drafted  a  model  stdte  act 
governing  investment  advisers  and  an 
accompanying  set  of  rules  that  provide  a 
comprehensive  framework  for  regulating 
advisers  which  may  be  modified  to  suit 
the  needs  of  each  state.*  The  rules 
proposed  today  recognize  and  would 
enhance  the  important  role  stales  play 
in  the  regulation  of  investment  advisers. 
The  Commission  has  therefore 
determined  to  propose  to  create  new 
thresholds  for  federal  registration.* 

Discussion 

/  The  Statutory  Scheme 

The  Act  generally  defines  an 
investment  adviser  as  any  person  who, 
for  compensation,  engages  in  the 
business  of  advising  others  with  respect 
to  securities  or  issuing  reports  about 
securities.'  Section  203|b)  (15  U.S.C. 
80b-3(b))  of  the  Act  exempts  three  types 
of  advisers  from  registration.*  The  first 


kiKJudmg  a  •ubttantial  reducQoD  in  coiU  and 
paperwork  to  dunim&h  th«  buniens  of  rawing 
investment  capital  particuiarty  by  unsl)  busintfase*. 

•  NASAA  adopted  Mod»l  Amendments  to  the 
Investment  Advisory  Section  of  the  URiform 
Seojilties  Ac(  of  1956  I'Model  Acl")  on  November 
20.  1986.  \ASAA  adopted    I'niform  Rules  pursuant 
to  the  Model  Amendments  to  the  Inv^grmenl 
Advisory  Section  of  the  llrifiirm  Securities  Acl  of 
1956"  ("Model  Rules  1  on  September  3.  1987  The 
Model  Rules,  wtiich  clo«ei>  follow  ihe  rules  undvr 
't»e  Acl.  have  been  wholly  (ir  larseiy  udopted  by 
four  (tales — Virsinia  Si>«'h  Dakota  t-eorya,  and 
Noi^  Carolina — and  are  bt^^nf^  t-onsidfred  by 
severs!  other  states 

•  These  new  e«tmptiv«  rulirs  an*  being  ptoponed 
punuani  to  ruiemakinfi  aulbonty  granted  the 
Commission  in  Section  206A  115  V  S-C  SlI^-^i.Af  of 
the  Act  Tha(  section  gives  the  Commission 
autbonTy  to  coodition^lly  or  unconditionally  e«m«pi 
any  person  or  persona  or  any  class  rr  classes  of 
persons  from  any  or  all  prmisiiins  of  the  Ad  (f  the 
Conunisaion  finds  such  exemptions  to  be  in  the 
public  iniereit  and  conaisteni  with  the  prolertiuD  of 
inveaiors  and  the  purposes  of  the  Acl. 

'Section  202481(11 1  MS  L'SC  SOtvyaHni). 

•The  Act  also  excludes  cefdin  persons  from  ibe 
dermnion  of   investment  adviser    including  any 
banV:  any  lawyer  accountant,  engineer,  or  teacher 
who  provide  invpslm^nt  advite  s^ikly  incidental  to 
the  practice  uf  iheir  resperiive  prnfesaions.  any 
brT>ker-dealer  who  prov)dei  investment  advice 
solely  incidental  to  the  conduct  of  its  brokirraBe 
business  and  receives  f>o  iipecial  compensation  for 
the  inveatmeni  advice,  any  put^hsher  of  iny  bona 
fide  newspaper  or  tinarvcial  publkation  of  general 
and  regular  circulation,  and  any  person  who  only 
provides  advice  conceminjt  government  secuntiet. 
Section  202|a)(UHAHK)  (1*  ^  S,C.  l»b-2(aHIl|lAH 


exemption,  the  "intrastate"  exemption, 
exempts  any  adviser  whose  clients  are 
all  residents  of  the  stale  within  which 
the  adviser  maintains  its  place  of 
business,  and  who  does  not  furnish 
advice  or  issue  reports  with  respect  to 
securities  listed  or  admiiled  to  unlisted 
trading  privileges  on  any  national 
securities  exchange.  The  second 
exemption,  the  "insurance  company" 
exemption,  exempts  any  adviser  whose 
only  clients  are  insurance  companies. 
The  third  exemption,  the  "small  adviser" 
exemption,  exempts  any  adviser  who, 
among  other  things,  does  not  hold  itself 
out  generally  to  the  public  as  an  adviser 
and  during  the  course  of  the  preceding 
twelve  months  had  fewer  than  fifteen 
clients.' 

The  statutory  exemptions  from 
registration  are  narrow  in  scope.  The 
"intrastate"  exemption  under  the  Act 
cannot  be  relied  upon  by  many  advisers 
whose  business  is  wholly  intrastate, 
because  of  the  prohibition  against 
recommendations  of  exchange-traded 
secunties.  The  "insurance  company" 
exemption  under  the  At;t  is  not  available 
to  an  adviser  with  clients  other  than 
insurance  companies.  The  "small 
adviser '  exemption  under  the  Acl 
contains  a  threshold  level,  fewer  than 
fifteen  clients  in  a  twelve-month  period. 
and  a  "holding  out"  prohibition  '"  that 
in  practice  subtects  many  ariivsers  with 
very  little  business  to  the  registration 
requirements  of  the  Act. ' '  The  proposed 


|e)|  The  proposed  exempliona.  of  courts,  would  nol 
affect  advisers  esclitded  From  the  defmllkm  of 
'Investment  adviser  " 

*  While  the  "small  adviser"  exemption  was 
modified  by  the  \9^  amendments  of  the  Act.  it  ha« 
always  contained  a  fewer  than  fifteen  dtenls 
re<]uiremeni  (Pub  I.  .No  ^68.  76lh  Cong  .  3d  Sess- 
(1940)1  One  rule  has  been  adopled  under  Section 
203.  rule  aXKbtOH  (17  CFR  Z?^-ttaib\\3\-n  which 
spenftea  certain  circumstances  m  which  a  limited 
partership.  mlher  than  each  of  its  indivklual  limited 
partners,  would  be  counted  as  a  "clieni"  of  a 
general  partner  or  other  perton  acting  as  an 
investment  adviser  to  the  panership  for  purposes  uf 
the  rewer-lhan-f^rtoen  clients  rei^utrement  of  section 
2031  bX  3 1. 

'*  The  Commisaion  staff  has  tnlerpreled  "holding 
Itself  nut  as  an  adviser"  to  include  situations  wlM^re 
an  adviser  advertiaea.  uses  the  label,  "investment 
adviser"  on  a  business  card  or  slalmnery.  or  liats 
itself  as  an  adviser  in  a  telephone,  business,  or 
bulldinii  directory  Dai*- M  Mueller  (pub  avail  Feb. 
M  mMl.  The  (^immisslon  stuff  h«i  a!«o  Interpreled 
holding  Itself  out  as  an  adviser    id  include  the 
*iluat>on  where  an  adviser  Ivt*  it  be  known 
i^nerally  by  word  »r  mouth  that  >1  is  available  to 
actepl  new  clients  Peter  H   laiobs  jpub  avail.  Feb 
7  ISTSk  Richard  W  Blanz  (pub  avail  |an  2a  1EM5) 

■ '  Uniform  Form  ADV  117  CFR  m  1|,  Ihe  advi»et 
regiatration  fotm  (ointly  developed  by  the 
Commiaslon  and  NASAA.  is  ujwd  fur  regiBlenng 
advtseni  In  thirty -one  states  and  is  accepted  m  rigbl 
other  states. 
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rules,  if  adopted,  would  expand  the 
availability  of  the  statutory  "intrastate" 
and  "small  adviser"  exemptions.  The 
Commission  estimaies  that 
approximately  one  half  of  all  advisers 
currently  registered  with  the 
Commission  would  be  eligible  for 
exemption  under  either  of  the  two  rules 
and  requests  information  on  the 
percentage  of  advisers  likely  to  take 
advantage  of  the  new  rules  if  they  are 
adopted. 

2.  The  Proposed  Rules 

a.  Distinctions  Between  the  Proposed 
Exemptive  Rules 

The  proposed  rules  would  qualify 
more  advisers  for  exemption  from 
registration  by  focusing  primarily  on  the 
number  of  clients,  the  funds  under 
management,  and  state  registration. 

The  proposed  intrastate  exemption 
would  permit  the  recommendalion  of 
exchange-traded  securities  (unlike  the 
statutory  intrastate  exemption)  by  an 
adviser  who  operates  solely  in  one  state 
and  who.  among  other  things,  had  not 
more  than  fifty  clients  during  the  course 
of  the  preceding  twelve  months  and 
managed  securities  portfolios  with  an 
aggregate  fair  market  value  of  not  more 
than  ten  miUion  dollars  at  the  end  of  the 
adviser's  last  fiscal  year.'*  The 
Commission  seeks  speciflc  comment  on 
whether  either  mle  should  include,  as  a 
condition  of  exemption,  dollar  limits  on 
funds  under  management  and,  if  so. 
whether  the  dollar  limits  proposed  are 
appropriate. 

The  proposed  small  adviser 
exemption,  rather  than  prohibiting  an 
adviser  from  holding  itself  out  as  an 
adviser  like  the  statutory  "small 
adviser"  exemption,  would  be  available 
to  an  adviser  who.  among  other  things, 
hod  no  more  than  twenty-five  clients 
during  ihe  course  of  the  preceding 
twelve  months  and  managed  securities 
portfolios  with  an  aggregate  fair  market 
value  of  not  more  than  one  million 
dollars  at  the  end  of  the  adviser  s  last 
Tiscal  year  '  *  The  Commission  seeks 
specific  comment  on  whether  the 
proposed  limit  on  the  number  of  clients 
IS  apprupriale-  Both  proposed 
t  xemphon*.  like  Section  203(bl(31  of  the 
Acl.  require  an  adviser  to  count  clients 
on  a  "rolling"  basis:  the  adviser  must 
include  nny  clients  it  has  had  over  the 
course  of  ihe  preceding  twelve  months 


to  determine  whether  it  has  had  no  more 
than  the  number  of  clients  permissible 
to  qualify  for  the  exemptions.  The 
Commission  also  seeks  comment  on 
alternative  methods  of  counting  clients. 

While  the  amount  of  funds  under 
management  of  advisers  with 
discretionary  authority  can  be 
determined  with  relative  certainty,  it 
may  be  more  difficult  to  quantify  the 
amount  of  funds  under  management  for 
other  advisers.  The  Commission  expects 
that  many  advisers  who  would  be 
eligible  for  the  proposed  exemptions  will 
not  have  discretionary  authority  over 
client  funds.  Therefore,  the  Commission 
proposes  two  alternatives  lo  quantify 
the  amount  of  funds  under  management 
for  advisers  that  do  not  have 
discretionary  aulhonty — (l)  the  amount 
of  funds  invested  by  clients  in  financial 
products  bused  on  advisory  services 
provided,  and  (2)  the  value  of  securities 
recommended.'*  The  Commission  also 
seeks  specific  comment  on  other 
alternative  methods  to  quantify  the 
funds  under  management  for  advisers 
who  do  not  have  discretionary  aulhoity. 

b.  Conditions  Common  to  the  Proposed 
Elxemptive  Rules 

Both  of  the  proposed  exemptions 
would  be  sub)ect  to  three  conditions. 
First,  the  adviser  would  have  to  be 
registered  in  each  state  in  which  the 
adviser  conducts  business:  of  course,  an 
adviser  relying  on  the  intrastate 
exemption  would  only  be  registered  in 
one  state.  With  respect  to  the  proposed 
rule  exempting  small  advisers,  the 
Commission  seeks  specified  comment 
on  whether  it  should  define  the  phrase 
"does  business"  in  paragraph  [a}  of  thai 
rule  and.  if  so.  how  that  phrase  should 
be  defined.  Second,  the  adviser  could 
nol  act  as  an  ad\']ser  to  any  investment 
company  registered  under  the 
Investment  Company  Act  of  1940 
("Investment  Company  Act"]  (15  U-S.C 
80a-I  el  seq]  or  a  business  development 
company  ("BDC")  that  has  elected  lo  be 
regulated  as  such  under  tlie  Investment 
Company  Act.*"  Third,  the  adviser 
could  not  have  custody  of  client  funds  or 
secunties.  The  Commission  seeks 
specific  comment  on  whether  the 
proposed  exemptions  *'  should  be 
revised  to  prohibit  an  exempt  adviser 
from  having  custody  of  other  client 
assets,  e.g..  deeds  to  real  estate,  art 


work,  or  insurance  policies,  in  addition 
to  client  funds  and  securities." 

3.  Particular  Provntions  of  the  Act  as 
They  Affect  Exempt  Advisers  Under  the 
Proposed  Rules 

If  the  proposed  rules  are  adopted, 
exempl  ad\i8ers  would  still  have  lo 
comply  with  the  antifraud  provision  of 
the  .^cl.'» 

In  addition,  exempt  advisers  would 
generally  be  subject  to  the  antifraud 
provisions  under  other  federal  securities 
taw  and  state  law.'' 

B.  Applicability  of  General  Anti&aud 
Provisions 

Exempt  advisers  still  would  be 
advisers  (as  defined  by  the  Act)  subject 
to  the  Act  s  general  antifraud  provision. 
Section  206.  which  makes  it  unlawful  for 
any  adviser,  using  the  facilities  of 
interstate  commerce,  lo  engage  in  any 
transaction,  practice,  or  course  of 
business  which  operates  as  a  fraud  or 
deceit  upon  any  client  or  prospective 
client. '^^  However,  as  discussed  below, 
the  Commission  is  proposing  rule 
amendments  that  would  make  the  rules 
adopted  under  Section  2065  inapplicable 
lo  exempl  advisers 

b.  Inapplicability  of  Certain  Provisions 

Several  of  the  Act's  provisions,  which 
by  their  terms  apply  only  to  advisers 
registered  or  required  to  be  registered 
under  the  Act.  would  not  apply  lo 
advisers  exempted  by  either  of  the 
proposed  rules.  As  more  fully  discussed 
below,  exempt  advisers  would  not  be 
subiect  to  the  Commission's  "brochure 
rule"  "  or  the  Ac!  s  restrictions  on 


"Olcmirsa  I  be  e^«mpt  ions  under  sections 
aabKH  *  ISM'4  L'  S  C.  iiot>-J  (bKH.  (3))  wouid 
•till  t»e  available  Um  an  adviser  meeting  ail  the 
condttiona  of  eilher  provisMUt 

'  ■  As  the  proposed  mtes  suggest  ao  advtser 
would  dpiermme  whether  ti  meets  the  proposed 
limilallon  on  the  permiasible  dollars  under 
management  once — ai  the  end  uf  lis  ftscai  year. 


'*  These  altemativea  are  patterned  aft.-!  Iiems 
20.B  and  21  in  Part  1  of  Form  ADV 

■*  A  BDC  is  a  doaed'end  mvestment  company 
whose  pniucipal  adtvily  conaisu  of  mvestmg  in. 
and  providing  managenal  assistance  ta  small  and 
growing  businesses  See  15  t.' S  C  S0e'2lAt{4SI 

'*  Paragraph  |a||4i  uf  bolh  proposed  rules- 


' '  Para^aph  [\>]  of  bot*i  proposed  rules  defines 
cueludy  to  include  situations  where  the  adviser 
holdB  rJients'  funds  or  seointies  directly  or 
indirectk   has  any  au!hont>  to  obtain  possessitm  of 
•  htm.  Of  tia»  the  ability  to  appropnale  tbem. 

'•Conversely  any  advtser  exempt  trian 
registration  who  chooses  to  voluntaniy  retiater  (»# 
\v  remain  rejislei^i  under  the  \cl  would  be 
suhjett  lo  all  of  its  provisions 

'•  The  antifraud  provisions  of  some  state  itdtutes 
would  apply  (o  any  per«ion  receiving  consideration 
frooi  another  person  for  rendtrin^  investmtnt 
advice  even  if  the  persoc  rendering  the  tnvestmeni 
advice  IB  Ipchnicallv  excluded  from  Uw  suilutes 
definitions  of  investment  adviser 

»*  Section  206  115  U  SC  SOb-Sl.  The  1800 
amendmenis  to  the  Acl  made  the  antifraud 
pt^.ivi!i>Dn  applicable  to  all  advisers.  wheOier 
nr«istpred  or  not  S  Rep  So.  1^80  BSth  Cooju  2d 
5>eu  7  (isaol  To  enforce  these  provisions.  Om 
Comir^sfuon  hiu  the  power  to  admuuater  oatba  and 
affinnaliona.  subpoena  wttnesaes.  take  evideoca. 
and  requuY  the  produriioa  of  any  relevant 
documents  See  Section  20B  (15  U.S  C  BOb-(>»- 

= '  Role  204-3  (i:*  CFR  275JHH-31 
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ch-irgirv?  performance  fees.'^  In 
addition,  as  proposed,  exempt  advisers 
would  not  be  required  lo  comply  with 
!he  -Act  s  recordkeeping  rule  ^'  Aa 
discussed  m  more  detail  below,  the 
Commission  is  also  proposing 
amendments  to  the  advertismg  rule,^* 
the  disciplinary  disclosure  rule.*'  and 
the  cash  solicitation  rule  ^'  to  relieve 
exempt  advisers  from  these  rules. 
Finally,  the  Commission  is  proposing 
rule  amendments  that  would  make  the 
provisions  of  the  Act  that  restrict  an 
adviser's  ability  to  engage  in  principal 
and  agency  cross  transactions  with 
clients  inapphcable  to  exempt 
advisers ^^  The  Commission  seeks 
specific  comment  on  whether  it  is 
appropnate  to  relieve  exempt  advisers 
from  the  advertising  rule,  the 
disciplinary  disclosure  rule,  and  the 
Act  s  restrictions  on  prmcipfll  and 
agency  cross  transactions. 

7.  The  "Brochure  Rule" 

Elxempt  advisers  would  not  be  subject 
to  the  "brochure  rule"  which,  by  its 
terms,  only  applies  to  registered 
advisers.'"  The  brochure  rule  requires 
registered  advisers  to  provide  to  clients 
the  same  information  required  in  Pari  tl 
of  Form  ADV.  Pan  11  of  Form  ADV 
requires  disclosure  of.  among  other 
things,  the  types  of  advisory  services 
provided;  the  advisory  fees  charged;  the 
adviser's  affihationa  with  o'her 
securities  professionals,  the  adviser's 
participation  in  client  transactions; 
whether  the  adviser  has  discretionary 
brokerage  arrangements;  and  a 
description  of  the  adviser's  education 
and  business  background-  Of  course,  an 
advnser  would  be  required  to  make 
many  of  these  same  disclosures  under 
state  law  ^^ 

2.  Perforniance  Fe^s 

An  exempt  adviser  would  not  be 
subject  to  the  Act's  restrictions  on  the 
charging  of  a  performance  fee.  A 
performance  fee  ties  the  adviser  s 
compensation  to  the  capital  gams  or 
pppreciation  of  a  client's  funds.  Section 


"  Sect'on  206  (15  U  S  C  ai)b-5|. 

"  Seclioo  aM  [15  U  SC.  ftob-!)  and  rule  204-2 
require  roistered  adviaen  lo  keep  certain  booki 
i*nd  records  for  prescnb*^  panoda. 

»*R'jIe20ft44j-t 

"  Rule  M6(-|;-4. 

»*  Riile  :06t4rJ. 

"  Sfclton  20&31  (15  use  aob-a|3)V 

"  Rule  aJ4-3|a|  n?  CFR  27S2n4-3(a|l, 

'•  Rule  a»bVl  of  the  Model  Rules  requtrva 
adviafrs  'o  autke  rhe  tame  diarloauret  required  by 
the  ■  brochiin*  nile  "  The  Model  Rule*  require 
advisera  rejjuiered  or  r«juir»td  lo  be  reftttiered 
purauani  to  the  Model  Ad  to  send  a  brochure 
containing  at  ledst  the  Information  in  Part  II  at  Form 
ADV  'o  all  thentg  and  prospective  dients. 


205  of  the  Act,^°  and  the  rules  adopted 
thereunder,' '  allow  an  adviser 
registered  under  the  Act  lo  charge  a 
performance  fee  only  in  accordance 
with  certain  conditions."' 

3  Recordkeeping  and  Inspection 

The  Commission  is  proposing  an 
amendment  to  rule  2(M~2  stating  that 
advisers  exempt  from  registration  under 
the  Act  by  proposed  rules  203(b)(l)-l 
and  2a3(b)(3]-2  would  not  be  subject  to 
the  Act's  recordkeeping  provision.  Most 
states  require  registered  advisers  lo 
maintain  books  and  records  similar  to 
those  required  to  be  kepi  under  the  Act's 
recordkeeping  rule,  and  the  Commission 
believes  that,  if  rules  203(b)(lhl  and 
203[b){3)-2  are  adopted,  it  may  be  more 
appropriate  for  states  to  assume  sole 
responsibility  for  setting  recordkeeping 
requirements  with  respect  to  exempt 
advisers."  The  Commission  does  not 
intend  (o  conduct  periodic  routine 
inspections  of  exempt  advisers. 

4.  AnUfraud  Rules 

The  Commission  is  proposing 
amendments  to  three  rules  under 
Section  206(4)  (15  U.SC.  80b-6(4))  that 
would  malce  those  rules  inapplicable  lo 
f  xempi  advisers."  Although  section 


»"  SttCfUn  205(d|  of  the  Act  (iS  U  S.C.  B0b-5l.iJl 
eJtcltidi'4  hota  lU  ctivemge  advisers  e^mripl  from 
regittntion  pur*UAal  lo  S«>clion  2mfb)  of  th«  Act  (IS 
U  S.C  aob-^b)).  The  CommiMion  betl<rv«i  ituit  ihtt 
eMduaion  would  trxiludt  advVMn  e sempt  undirtr 
rule*  adopted  und4>r  Section  2n3(b|  who  do  not 
rpgisler. 

••  RuUr  205-1  (17  CFRyS-JOS-l):  Rule  205-2  (17 
CFR  275  20S-2t;  und  Rule  205-3  (17  CFR  276J06-3). 

*'  The  .Ad  allows  a  registered  advaser  la  [;h(irg«  a 
performanr^  fee  knovwn  aa  a  'ful«:rum  Fee.  '  In  a 
registered  tnvesimeni  company  or  those  with  ti 
million  or  mure  in  asMts  ujiiler  managcmeni  TheM> 
fe^s  are  b«sed  on  the  asast  value  of  the  manaiied 
fund  averaged  over  a  specified  period,  and  muai 
tncreaae  or  decreA»e  proportionately  with  the 
Investment  performance  of  the  managed  funds  in 
r«jalk>n  lo  an  appropnate  index  of  »ecunlles  prices 
A  r<>giatered  adviser  also  may  charge  a  perfDrTnanr.e 
fee  ID  accordance  with  rule  2nS-~3  unckT  the  Act. 
Rule  20S-3  allows  a  performance  fee  il:  the  client 
has  at  least  SO0.O00  under  tnanaft^menl  or  a  net 
worth  lh«t  exc««ds  f1  milhun:  compensation  is 
based  on  a  formula  uicludlng  capital  gane  less 
losses  in  the  client's  account  for  a  period  of  «t  least 
one  year,  the  adviser  ressotwMy  believes  that  the 
conlract  r^preaenls  an  arm's  length  arraniienieni 
with  the  dieot  the  adviser  reasonably  believes  that 
Ihe  dlenl  imderalaDds  the  naka  involved  and 
specified  disdotufM  are  made  While  the  McKlel 
Act  prohibits  p«rfonnance  fees.  r)i(epl  as  allowed 
by  rule,  the  Model  Rules  provide  an  exc«ptk>n  to  the 
prohibnion  substantively  intJentical  to  rule  20S-]. 
ModeJ  Rule  10Z|r>-3.  The  Model  Rules  do  not 
contain  a  separate  exemption  for  "fulcrum  fees." 

**  The  recordkeeping  nhjutrnmenls  Id  Model  Rule 
2031h)0)  are  similar  to  the  Act's  recordkeeping 
provision 

**  Section  2(16|4).  and  three  ntlhe  rules  adopted 
thereunder,  apply  lo  both  regislered  and 
unreguiered  tnveatiTtCS- 4«tv!«era  Therefore,  unless 
rules  20H|4)-1  and?Oei4V-4  trr  «m<-nded  they  would 
apply  to  exempt  advisers- 


206.  which  contains  the  Act's  general 
antifraud  provisions,  would  continue  to 
apply,  it  would  seem  more  appropnate 
for  slates  to  have  the  responsibility  for 
the  detailed  regulation  provided  by  the 
antifraud  rules  if  rules  203(b)|l>-l  and 
203(b)(3)-2  are  adopted. 

Rule  20e(4f-l<  (he  advertising  rule, 
restates  the  general  antifraud 
prohibition  of  Section  206(4).'*  and  sets 
forth  four  types  of  advertising  practices 
that  are  prohibited  "  Rule  2.6(4^3.  the 
cash  solicitation  rule,  specifies  the 
manner  in  which  advisers  may  pay  cash 
solicitation  fees.  The  rule  prohibits  an 
adviser  required  to  be  registered  under 
Section  203  from  paying  a  cash  fee  to  a 
solicitor  unless  the  adviser  is  registered 
under  the  Act  *'  and  complies  with  the 
rule's  disclosure  ^*  and  recordkeeping 
requirements.'*  The  Commission  is 
proposing  to  add  a  note  to  the  rule 
clarifying  that  since  exempt  advisers  are 
not  required  to  be  registered  under  the 
Act,  they  are  not  subject  to  the  rule 
although  restrictions  on  solicitation 
arrangements  may  be  imposed  by  stale 
law.*°  Rule  20e{4>-4  requires  certain 


*•  Rule  3im4HUHS|. 

'*  The  rule  prohibits  use  of  tesllmoniats.  past 
pntfltable  reaimmendetiona  (unless  a  list  o'  ^U  the 
pas)  year's  recominend<>iions  are  included). 
rvpreAeoldtions  thai  a  graph,  chart,  or  formula  c<in 
m  and  of  itself  be  used  lo  determine  which 
secuntiea  Id  buy  and  sell,  and  representtthitns  ihitt 
Inveslment  advice  or  any  service  wtU  be  provided 
free  unli^s  it  is  fren  Millet  Rule  KCtaltfV-llt J| 
m«iies  in  an  uneihitAl  practice  to  publish  an 
advertisement  that  does  not  comply  with  rule 
ac»(4)-l 

•'  Hule20e4JM(tt)n)(i). 

**  The  rule  requtrea  Ihe  soliatcir  to  provide  the 
client  with  a  currvnl  c>ipy  of  Ihe  adviaer't  wnlten 
disclosure  statement  and  a  sepamtfi  dis^ hMiure 
dorumani  which  must  include,  among  other  ihmfts  a 
discussion  of  the  nature  of  the  rvlahonthip  t>elween 
the  solkilor  and  Ihe  enivtter.  the  terms  of  Ihe 
compensation  arrangement  between  the  adviser  and 
the  solkilor.  arxl  the  nmounl  thai  the  cUenl  will  be 
charged  for  the  cos)  of  its  solid  I  a  lion. 

"  The  rule  requires  refttsiered  advisers  lo 
maintain  h  copy  of  each  written  agreement  with  » 
sotlcilor.  a  copy  of  each  solicitor  dieclosure 
document,  and  a  copy  of  each  Hcknawledgement 
from  a  client  acknowledging  r«cetpt  of  the  adviser's 
wnilen  discloture  itatemeni  and  the  solidity's 
written  dtscloaure  statement 

*'  Se^-lMn  lOZ(b)  of  the  Model  Act  makes  il 
unlawful  for  any  person,  lo  Ihe  solicttdUon  of 
advisory  clients,  lo  make  any  untrue  sl«teineni  of 
material  fact  or  lo  omii  lo  slate  a  fuel  necessary  m 
order  lo  make  Ihe  statements  m^de.  in  light  of  the 
circumstance*  under  which  they  were  made,  not 
misleading  The  Model  Act  includes  solicHots 
within  Its  definition  of  "investmenl  adviker 
representative  '  and  requires  inveslmenl  adviser 
representatives  to  regisier  under  the  Model  Avt 
SrctKm  401tgl.  a4M:tinn  aOltc)  respectively.  A 
solicitor  that  la  a  retpitt^red  investment  advisor 
representative  is  subject  to  several  of  the  Mode) 
Acts  provisions,  inci»>dlng  the  antifraud  provtsi.'n 
The  Model  Rules  require  a  registered  adviser,  b'li 
not  an  Investmenl  adviser  representative,  lo  keep, 
us  part  of  lis  books  and  records,  its  wnilen 
a^Aemcni  with  a  solicitor  Model  Rule  W3(til- 
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advisers  to  disclose  to  clients  any 
■precarious'  financial  condition  which 
is  reasonably  likely  to  impair  their 
abihiy  to  meet  contractual  commitments 
to  clients,  and  to  disclose  any 
disciplinary  event  material  to  an 
evaluation  of  the  adviser's  integrity  or 
ability  to  meet  contractual  commitments 
to  clients.**  Each  of  these  antifraud 
rules  would  be  inapplicable  to  exempt 
advisers  if  the  proposed  rule 
amendments  are  adopted. 

5.  Prinicipal  and  Agency  Cross 
Transactions 

Section  206(3)  of  the  Act  (15  U.S.C. 
eot>-6(3I|  prohibits  principal  and  agency 
cross  transactions  unless  the  adviser 
discloses  to  the  client  in  writing  before 
each  transaction  the  capacity  in  which 
the  adviser  is  acting  and  the  client 
consents  to  each  transaction  before  it  is 
completed.*"  A  principal  transaction 
occurs  when  an  adviser  sells  securities 
it  owns  to  a  client  or  buys  them  from  a 
client  for  its  own  account,  An  agency 
cross  transaction  occurs  when  the 
adviser  acts  as  broker  to  both  an 
advisory  client  and  the  opposite  party  to 
the  transaction.**  The  Commission  is 
proposing  an  amendment  to  Rule  206(3>- 
1  under  the  Act  to  make  the  restrictions 
of  section  206(3)  inapplicable  to  exempt 
advisers.**  Like  the  rules  under  Section 
206(4).  it  seems  to  be  more  appropriate 
for  stales  to  assume  responsibility  for 
the  detailed  regulations  regarding 
principal  and  agency  cross  transactions 
with  respect  to  exempt  advisors  if  rule 
203(b)(l)-l  and  203(b)(3)-2  are 
adopted.** 

Statutory  Basis 

Rules  2Q3(b)llH  and  203(b)(3)-2  are 
t)eing  proposed  under  sections  206A  and 


•'  Paragraph  (b)  of  Rule  206(4)-4  creates  a 
presumptian  that  for  ten  years  subsequent  to  the 
eteni,  certain  enumerated  disciplinary  events  are 
malertal  These  Include  adverse  avit  and  cnminal 
court  aclions  generally  invoking  fraud  proceedings 
involving  findings  of  violations  of  secunlies  or  other 
inve«!ment  related  laws  and  the  Impoailjon  of 
significant  sanctions. 

•'  Section  206131.  like  alt  the  provisions  of  Section 
206  applies  to  both  registered  and  unregistered 
advtsers  Seesuprv  note  20 

*•  Rule  206(31-2  ir  CFR  rs  206^31-2}  Cfralps  s 
blanket  exemption  for  ngencv  cross  transactions 
under  certain  cimumslttnces  bul  wuuld  not  be 
available  for  exempt  adviser;  because  federal 
rc^ftistrallon  as  an  adviser  Is  one  of  the  conditions  of 
the  blanket  exemption 

**  Rule  ZOBdt-l  exempts  advisers  which  ere  also 
registered  broker -dealers  from  the  prohibititms  of 
se<:tion  206(31  under  certain  conditions  Aa 
proposed,  a  new  paragraph  would  be  added  to  the 
rule  exempting  advisers  exempt  from  registration 
under  rales  203(btt  11-1  or  2tn(b}(3)-2. 

**  The  Model  Act  (section  102(b)|3))  and  Model 
Rules  (Rule  102(0-21  contain  provisions  very  simiUr 
to  Section  205(3]  of  the  Act  and  rules  ZOet  3H  and 
2tSi3}-Z. 


211  of  the  Act,  as  is  the  amendment  lo 
rule  206{3)-l.  The  amendments  to  the 
cash  solicitation  rule,  the  advertising 
rule,  and  Ihe  disctpiinary  disclosure  rule 
are  being  proposed  under  section  206A 
of  the  Act  and  section  206{4)  of  the  Act. 
The  clarifying  amendment  to  the 
recordkeeping  rule,  rule  204-2,  is  being 
proposed  under  section  204  of  the  Act. 

Cost  BeneHt  of  Proposal 

The  rules  proposed  today  would 
neither  require  disclosure  of  new 
information  nor  impose  any  significant 
costs.  Rather,  the  proposed  evemptive 
rules  would  simply  permit  an  adviser 
meeting  the  conditions  of  the 
exemptions  to  forego  registration  (or 
withdraw  its  registration),  thus 
eliminating  \irtually  all  costs  associated 
with  registration,  reporting. 
recordkeeping,  and  disclosure  to  clients 
imposed  under  the  Act.  In  addition,  the 
rule  amendments  proposed  today  would 
relieve  exempt  advisers  from  specific 
rule  restrictions  at  the  federal  level  with 
respect  to  cash  solicitation  fees. 
advertising,  disclosure  of  disciplinar>' 
events  and  adverse  financial  conditions. 
and  from  the  Act's  restrictions  on 
engaging  in  principal  and  agency  cross 
transactions.  T^e  Commission  invites 
specific  comment  on  its  assessment  of 
the  costs  and  benefits  with  respect  to 
today's  proposals,  including  estimates  of 
any  costs  and  benefits  perceived  by 
commenters.  The  Commission  also 
requests  specific  comment  on  how  many 
advisers  would  be  eligible  for  either 
proposed  rule  and  how  many  would 
likely  avail  themselves  of  such 
exemptions  if  adopted. 

Summary  of  Regulatory  Flexibility  Act 
Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Act 
Analysis  ("Analysis")  in  accordance 
with  5  U.SC  603  regarding  the  proposed 
rules.  The  Analysis  considers  the  impact 
that  exemption  from  federal  registration 
would  have  on  small  advisers.  It 
explains  that  the  exemptions,  together 
with  the  amendment  of  several  rules, 
would  eliminate  costs  of  registration 
and  reporting  as  well  as  compliance 
with  the  "brochure  rule."  the 
recordkeeping  rule,  the  performance  fee 
rule,  the  cash  solicitation  rule,  the 
advertising  rule,  the  disciplinary 
disclosure  rule,  and  the  Act's  regulation 
of  principal  and  agency  cross 
transactions  for  e.xempt  advisers.  A 
copy  of  the  Initial  Regulatory  Flexibility 
Act  Analysis  may  be  obtained  by 
contacting  Dorothy  M.  Donohue. 
Securities  and  Exchange  Commission. 


450  Fifth  Street  NW.,  Mail  Stop  S-2- 
Washington.  DC  20549. 

List  of  Subjecls  in  17  CFR  Part  275 

Investment  advisers,  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Proposal 

Title  17.  Chapter  II  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  275— RULES  AND 
REGULATIONS.  INVESTMENT 
ADVISERS  ACT  OF  1940 

1.  The  authority  citation  for  Part  275 
(Continues  to  read,  in  part  as  follows: 

Authority:  Sec  203. 15  U.SC.  80b-3;  Sec. 
204.  15  U.S.C.  flOb-4:  Sec  206A.  15  U.S.C  BOh- 
6A. 

2.  By  adding  88  275.203(b)(ll-l  and 

2-5.203[b)|3f-2  as  follows: 

S  275.203(bH  1  h  1    Exemptton  from 
regtstration  for  certain  lntr«stat« 
Investment  advisers. 

(a|  Section203|a)of  the  Act  [15  U.S.C. 
80b-3(a)]  shall  not  apply  to  any 
inveslmenl  adviser  alt  of  the  clients  of 
which  are  residents  of  the  Stale  within 
which  such  investment  adviser 
maintains  its  principal  office  and  all  of 
its  places  of  business  and  which  is 
registered  as  an  investment  adviser  in 
such  State:  Provided,  that  during  all 
periods  in  which  the  adviser  relies  on 
the  exemption  provided  by  this  rule,  it: 

(1)  Has  had.  during  the  course  of  the 
preceding  twelve  months,  no  more  than 
50  clients: 

(2)  Does  not  act  as  an  investment 
adviser  to  any  investment  company 
registered  or  requried  to  be  registered 
under  the  Investment  Company  Act  of 
1940  |15  U.S.C,  80a-l  e.*  set?],  or  to  a 
company  that  has  elected  to  be  a 
business  development  company 
pursuant  to  section  54  of  the  Investment 
Company  Act  of  1940  |15  U.S.C.  80a-53l. 
and  has  not  withdrawn  its  election: 

(3]  Has  managed,  on  a  discretionary 
or  non-discretionary  basis,  securities 
portfolios  w^ilh  an  aggregate  fair  market 
value  of  not  more  than  ten  milhon 
dollars  at  the  end  of  the  adviser's  last 
fiscal  yean  and 

(4)  Does  not  have  custody  or 
possession  of  any  funds  or  securities  in 
which  any  client  has  any  beneficial 
interest. 

(b)  For  purposes  of  this  rule,  an 
investment  adviser  has  custody  or 
possession  if  il  holds  chents'  funds  or 
securities  directly  or  indirectly,  has  any 
authority  to  obtain  possession  of  them. 
or  has  the  ability  to  appropriate  them. 
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§  275.203<bK3)-2     ExefTHrtkxi  from 
regtstratton  for  certaki  stat*  re^utvrtd 
adv(s«r*  wtth  limited  amount  of  citentt  and 
asaet*  unctar  managamam. 

fa]  Section  203(a]  of  the  Act  [15  U-S-C 
&0b-3(a)|  shall  not  apply  to  any 
investment  adviser  which  is  registered 
as  dn  investment  adviser  in  each  State 
in  which  it  does  business:  Provided. 
that,  during  all  period  in  which  the 
adviser  relies  on  the  exemption 
provided  by  this  ruie  it. 

(11  Has  had.  during  the  course  of  the 
preceding  twelve  months,  no  more  than 
25  clients: 

(2)  Does  not  act  as  an  investment 
adviser  to  any  investment  company 
registered  or  required  to  be  registered 
under  the  Investment  Company  Act  of 
1904  [15  i:  S  C  80a-l  et  seq.].  or  lo  a 
company  that  has  elected  to  be  a 
business  development  company 
pursuant  to  section  54  of  the  Investment 
Company  Act  of  1940  [15  U  S.C.  80a-53|, 
and  has  not  withdrawn  its  election; 

(3)  Has  managed,  on  a  discretionary 
or  non-discretionary  basis,  aecuntjes 
portfolios  With  an  aggregate  fair  market 
value  of  not  more  than  one  million 
dollars  at  the  end  of  the  adviser's  last 
fiscal  yean  and 

(4)  Does  not  have  custody  or 
possession  of  any  funds  or  securities  in 
which  any  client  has  any  beneficial 
[nterest. 

(b)  For  purposes  of  this  rule,  an 
investment  adviser  has  custody  or 
possession  if  il  holds  clients"  funds  or 
securities  directly  or  indirectly,  has  any 
authority  to  obtain  possession  of  them, 
or  has  the  ability  to  appropriate  them. 

2.  By  amending  5  2" 5  204-2  by  revising 
paragraph  (a)  introductory  text  as 

follows: 

;  275.204-2    Booka  and  raconte  to  be 
maintained  by  Invastmant  advtears. 

[dl  Every  investment  adviser  who 
m-jkes  use  of  the  mails  or  of  any  means 
.^r  instrumentality  of  interstate 
;:ommerce  in  connection  with  its 
business  as  an  investment  adviser  (other 
than  one  exempted  from  registration 
pursuant  to  section  203(b)  of  the  Act  jl5 
US.C.  80b-3{b)l  or  mlee  203|b)(l)-l  |17 
CFR  275.203(b)(lHl  or2031b|(3)-2  117 
CFR  275-203(6)13 )-2|  thai  does  not 
register  under  Section  203  of  the  Act) 
shall  make  and  keep  true,  accurate  and 
current  the  following  books  and  records 
relating  lo  its  investment  advisory 
business: 

3.  By  amending  S  275.206(3f-l  by 

revising  the  section  heading 
redesignat.ng  paragraphs  (a)  and  |b) 
[including  the  note)  as  paragraphs  (a)(1) 
and  (aj(2),  respectively,  revising  newly 


redesignated  (a)(2).  and  adding  a  new 
paragraph  (b|  as  follows: 

$375,206(3^1     Exemption  Of  cwtam 

Invattment  advtsara. 


[a  1(21  For  purpose  of  this  paragraph 
fa),  publicly  distributed  written 
materials  are  those  which  are 
distributed  to  35  or  more  persons  who 
pay  for  such  matenals.  and  publicly 
made  oral  statements  are  those  made 
simultaneously  to  35  or  more  persons 
who  pay  for  access  to  such  statements. 


(b)  An  investment  adviser  exempt 
from  registration  pursuant  to  rules 
203(bKlhl  (17  CFR  275.203(bl(l)-li  or 
203lb)(3)-2  (17  CFR  175.203(b|(3|~2|  that 
does  not  register  under  section  203  of 
the  Act  [15  V  S.C.  H0b-3|  shall  be 
exempt  from  section  206(3). 

4.  By  amending  S  275.206(4)-l  by 
adding  a  new  paragraph  (c)  to  read  as 

follows: 

;  27S.206<4)-1    Advertiaemenu  by 
fnvestmenl  atfviaara. 


(c)  This  rule  shall  not  apply  lo  an 
investment  adviser  exempt  from 
registration  pursuant  lo  rules  203(bMl)-l 
[17  CFR  275.203(bl(l|-l  I  or  203(b}(3)-2 
[17  CFR  275  203(b|(3}-21  that  does  not 
register  under  section  203  of  the  Act  (15 
U.S-C.  eOb-3). 

5.  By  amending  8  275.206(4  )--3  by 
adding  a  note  after  paragraph  (a1(1)(i)  lo 
ff.id  as  follows 

§  275.206<4y-3    Casti  paymanU  for  client 
solksttatlons. 


Note  An  investment  adviser  exempt  from 
rt>>tistfdtion  pursuant  to  »tM:li(m  203(b|  of  the 
Act;  (15  U.S.C.  80b-3(b)l  or  rvles  203(bKl)-l. 
(17  CFR  275.203(b)llH|  or  203(bl(31-2.  (17 
CFR  275.203{b)(3K2i  thereunder  that  doe*  not 
regisTer  under  section  203  (15  US.C  80b-3|  of 
the  Act  is  not  required  to  comply  with  thia 
rule. 


6  By  amending  {  275  206(4  M  by 

adding  a  new  paragraph  (g)  after  the 
note  10  paragraph  (f)  to  read  as  follows: 

§  27S.206<4M    Financial  and  dladpltnary 
InfonnaUon  that  Invaatment  adviaefs  must 
diaclos*  to  cllanta. 


(g)  This  ruie  shall  not  apply  lo  an 
investment  adviser  exempt  from 
registration  pursuant  to  rules  203(b)(l)-l 
[17  CFR  27S.203|b|(lhl|  or  203(b)(3h2 
117  CFR  275.203(b)(3H2l  that  does  not 
register  under  section  203  of  the  Act  (15 
U.SC.  80b-3). 


Ry  !he  Cummissiun. 

September  1ft,  1988. 

Shiriey  E.  HoUis, 

Assi$Uint  St^reiary- 

[FK  Dmc  BS-21786  Filed  9-22-88;  6.45  am) 

BiUJHO  COOC  MHMI1-4I 


DEPARTMENT  Of  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

ILn-26-«81 

Public  Hearing  on  Proposed 
Regulations;  Nonaccrual-Experience 
Method  of  Accounting 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

action:  Notice  of  public  hearing  on 

proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  the  nonaccrual- 
experience  method  of  accounting. 
DATES:  The  public  hearing  will  be  held 
on  Thursday.  December  1,  1S88. 
beginning  at  10:00  a  m.  Outlines  of  oral 
comments  must  be  delivered  or  mailed 
by  November  17,  19tt«. 
AOOI^SS:  The  public  hearing  will  be 
held  in  the  IR.S.  Audtlonum.  Seventh 
Floor.  7400  Corridor.  Internal  Revenue 
Building,  nil  Constitution  Avenue. 
NW..  Washingtoa  DC  The  requests  to 
speak  and  ouQinea  of  oral  comments 
should  be  submitted  to  the 
Commissioner  of  Internal  Revenue,  Attn: 
CC.LR:T  (LR-26-681.  Room  4429, 
Washington.  DC  20224 

FOR  FURTHER  INFORMATION  COKTACT 

Carol  Savage  of  the  LegisLitioo  and 
Regulations  Division.  Office  of  Chief 
Counsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue.  NW..  Washington, 
DC  20224.  telephone  202-566-3935  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION:  The 
fiubjecl  uf  the  public  hearing  is  proposed 
regulations  under  section  44A(d)(5)  of  the 
Internal  Revenue  Cnde  of  l»fl6  The 
proposed  regulations  appeared  in  the 
Federal  Register  for  Friday,  Apnl  15, 
19HH  153  FR  12534). 
The  rules  $  6m-601(a|(3)  of  the 
StHtement  of  Procedural  Rules"  (26 
c:FR  Part  501)  shall  apply  with  respect  to 
the  public  hearing-  Persons  who  have 
submitted  wnlten  comments  within  iho 
lime  prescribed  m  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  al  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Thursday, 
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November  17,  1988.  an  outline  of  the  oral 
comments  to  be  presented  at  the  hearing 
and  the  time  they  wish  to  devote  lo  each 
subject. 

Each  speaker  will  be  limited  to  10 
minutes  for  an  oral  presentation 
exclusive  of  the  time  consumed  by 
questions  from  the  panel  for  the 
government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Inlemal  Revenue. 
Dale  0.  Goode. 

Chief.  Technical  SeciJon.  Legislation  and 

Regulations  Division. 

|FR  [>oc.  88-21832  Filed  9-22-88;  8:45  am] 

BlUJMOCOOe  4U0-01-II 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

(CG07HWI-321 

Drawbridge  Operation  Regulations; 
Gutf  Intracoastal  Waterway,  PL 

agency:  Coast  Guard.  DOT. 
ACTION:  Proposed  rule. 


summary:  At  the  request  of  the  City  of 
Treasure  Island,  the  Coast  Guard  is 
considering  a  change  to  the  regulations 
governing  the  Treasure  Island 
Causeway  drawbridge  by  requiring 
advance  notice  for  opening  be  given 
during  certain  periods.  This  proposal  is 
being  made  because  of  a  lack  of 
requests  to  open  the  bridge  at  night.  This 
action  would  relieve  the  bndge  owner  of 
the  burden  of  having  a  person 
constantly  available  to  open  the  draw 
and  should  sliil  provide  for  the 
reasonable  needs  of  navigation. 
DATE:  Comments  must  be  received  on  or 
before  November  7.  1988. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan).  Seventh 
Coast  Guard  District.  909  SE  1st  Avenue, 
Miami.  Florida  33131-3050,  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  on 
the  4lh  Floor  of  the  Brickell  Plaza 
Federal  Building.  909  SE  Isl  Ave., 
Miami.  Florida.  Normal  office  hours  are 
between  7.30  a.m.  and  4  p.m..  Monday 


through  Friday,  except  federal  holidays. 
Comments  also  may  be  hand-delivered 
to  this  address- 
FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  Gerald  Fleming 
at  (305)  536-)103. 
SUPPLCMENTARV  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgement  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander.  Seventh  Coast 
Guard  District,  will  evaluate  ail 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant  Commander  Gerald  Fleming, 
project  officer,  and  Lieutenant 
Commander  ST  Fuger,  )r.,  project 
attorney. 

Discussion  of  Proposed  Regulations 

The  draw  presently  opens  on  signal, 
except  that  from  3  p.m.  to  6  p.m.  Monday 
through  Friday,  and  11  a.m.  to  6  p.m. 
Saturdays,  Sundays,  and  Federal 
Holidays,  the  draw  opens  at  15  minute 
intervals.  In  a  recent  12  month  period 
there  was  an  average  of  less  than  1 
request  each  evening  for  opening 
between  11  p.m.  and  7  a.m.  This 
proposal  would  require  a  10  minute 
advance  notice  for  opening,  between  11 
p.m.  and  7  a.m.  Notification  would  be 
given  by  telephone  or  radiotelephone  to 
the  Treasure  Island  Causeway  toll  booth 
station  which  is  attended  24  hours  per 
day.  The  proposed  rule  would  meet  the 
reasonable  needs  of  navigation 
considering  the  minimal  number  of 
requests  for  opening  during  the  hours  of 
11  p.m.  and  7  a.m. 

Economic  Assessment  and  Certiricatioo 

These  proposed  regulations  are 
considered  lo  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulator)' 
policies  and  procedures  (44  FR  11034; 
February  26.  1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  thai  a  full 
regulatory  evaluation  is  unnecessar>'. 
We  conclude  this  because  there  are  few 
openings  during  the  proposed  advance 
notification  period.  Since  the  economic 


tmpaci  of  this  proposal  is  expected  to  b** 
minimal,  the  Coast  Guard  certifies  that, 
if  adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantia! 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations. 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  cilalion  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  489;  49  CFR  1  46;  33 

CFR  1. 05-1  (g). 

2.  Part  117  is  proposed  to  be  amended 
by  revising  %  117.287(g)  to  read  as 
follows: 

117.287    Gulf  Intracoastal  Waterway. 
Caloosa  ha  tehee  River  lo  Perdido  River. 


(g)  TTie  draw  of  the  Treasure  Island 
Causeway  bridge,  mile  119.0.  shall  open 
on  signal,  except  thai  from  3  p.m.  to  6 
p.m.  Monday  through  Fndaj^  and  from 
11  a.m.  to  6  p.m.  Saturdays,  Sundays, 
and  Federal  holidays,  the  draw  need  be 
opened  only  on  the  hour,  quarter  hour, 
half  hour,  and  three-quarter  hour.  From 
11  p.m.  to  7  a.m.  the  draw  shall  open  on 
signal  if  at  least  10  minutes  advance 
notice  is  given. 

Dated:  September  12. 198a 
Martin  H.  DanieU. 

Rear  Admiral.  US.  Coast  Guard  Commander 
Seventh  Ctxist  Guard  District 
|FR  Doc  86-21715  Filed  9-22-88;  8:45  amj 
SaUNO  CODC  4>lO-t4-H 


POSTAL  SERVICE 

39  CFR  Pan  111 

Business  Repty  Mall 

AGENCY:  Postal  Service. 
ACTION:  f»roposed  rule. 

SUMMARY:  This  proposal  would  amend 
existing  postal  regulations  on  paper 
stock  requirements  for  business  reply 
cards  processed  under  the  automated 
Business  Reply  Mail  Accounting  System. 
The  proposal  would  add  a  five  percent 
tolerance  to  minimum  basis  weight 
specifications  in  order  to  respond  to 
concerns  of  interested  mailers,  while 
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still  meeting  the  requirements  for 
automated  processing  of  these  cards. 
DATl:  Comments  muai  be  received  on  or 
before  October  24. 1986. 
ADDRESS:  Written  comments  on  the 
proposal  shouJd  be  directed  to  Director. 
Office  of  Classification  and  Rates 
Administration,  Room  &430.  U  S.  Postal 
Service,  475  I.  Enfant  Plaza  SW  , 
WashinRton,  DC  202eO-5360. 
FOB  FURTHER  INFORMATtOH  COtTTACT: 
Nicholas  S  Stankosky.  (202)  268-5311. 
SUPPLEMENTARY  INFORMATIOM:  On 
March  2a  1988  the  Postal  Service 
published  a  final  rule  in  the  Federal 
Register  implementing  chanjfes  in  postal 
cidssifiCtf'ions.  rates  and  fees.  53  FR 
9fta8-9943,  As  part  of  these 
implementing  regulations,  the  Postal 
Service  revised  section  917.622  of  the 
Domestic  Mail  Manual  fDMM)  to  set 
forth  minimiim  and  maximum  thickness 
and  paper  basis  weight  requirements  for 
business  reply  cards  eligible  for  the  new 
reduced  fee  for  pre-barcoded. 
automation-compatible  business  reply 
mail  (BRM).  53  FR  9940.  Interested 
persons  were  mvited  to  submit  written 
comments  concerning  the  implementing 
regulations  by  May  3.  1968. 

The  reduced  fee  for  this  pre-barcoded 
BRM  is  based  on  the  Postal  Service  s 
capability  to  process  this  mail  through 
the  Business  Reply  Mad  Accounting 
System  (BRMAS).  BRMAS  provides  an 
automated  method  of  processing  and 
rd'ing  BRM  In  which  each  mail  piece  is 
preprinted  with  a  nine-dig;t  Zip  Code 
barcode  which  identifies  the  type  of 
BRM  [card,  one-  or  two-ounce  letter). 
the  applicable  postage  rate  and  the  BR.M 
permit  holder  All  pieces  must  be 
prebarcoded  and  machinable  so  that 
they  may  be  processed  through  bar  code 
sortert  at  automated  postal  facilities.  A 
software  program  provides  the 
capability  for  the  bar  code  sorter  to  read 
the  address  of  the  BRM.  calculate  the 
appropriate  postage  and  fees,  and  print 
an  Itemized  hi!!  for  each  permit  holder. 
Participating  mailers  whose  mail  pieces 
meet  specific  machinabihty.  readability, 
and  addressing  criteria  obtain  the 
reduced  fee  for  the  return  of  their  cards 
and  letters  under  this  program. 

Because  BRM  cards  that  are  loo 
flim-sy  tend  to  get  rejected  by  aulnmated 
equipment  and  must  be  processed 
manually,  the  Postal  Service  adopted 
implementing  reguiatioo*  which  require 
that  BRMAS  card  stock  meet  minimum 
and  maximum  thickness  and  paper  basis 
weight  specifications  (DMM  91762::) 
This  regulation  requires  that  cards  must 
be  pnnted  on  paper  stock  with  a 
minimum  basis  weight  of  75  pounds  for 
500  sheets  measuring  25  inches  by  38 
inches,  and  have  a  thickness  of  at  least 


007  inch  and  not  more  than  ^11  inch. 
with  the  proviso  that  items  more  than 
0095  inch  thick  are  charged  the  letter 
rate  of  postage.  The  regulation  also 
permits  mailers  to  continue  to  distribute 
existing  paper  stock,  meeting  the 
minimum  thickness  requirement  but  not 
meeting  the  minimum  basis  weight,  until 
October!,  1988. 

The  Postal  Service  received  twenty- 
eight  comments  from  paper  companies 
and  mailers  regarding  these  BRMy\S 
requirements.  All  were  m  general 
agreement  with  the  concept  of 
establishing  a  basic  requirement  for 
machinable  card  stock.  However. 
twenty-five  commenters  expressed  some 
concern  about  the  specific  requirement 
and  asked  that  the  Postal  Service  re- 
evaluate it.  Paper  manufacturers 
expressed  concern  regarding  Iheir 
ability  to  manufacture  and  supply  the 
specified  weight  paper  stock,  while  BRM 
users  were  concerned  about  the 
additional  cost  of  the  paper. 

Based  on  these  comments,  additional 
testing  of  manufacturer  supplied  card 
stock  by  the  Automation  Division. 
Postal  Service  Engineering  Support 
Center,  and  a  review  of  the  standards 
used  by  the  Government  Printing  Office 
m  ordering  paper,  the  Postal  Service  is 
proposing  a  modification  to  the  current 
requirements.  If  adopted,  this  proposal 
would  retain  the  75  pound  paper  basis 
weight  requirement,  but  would  provide 
for  manufacturing  flexibility  by  adopting 
the  Government  Pnntmg  OfTice 
approach  of  allowing  a  plus  or  minus  5 
percent  tolerance.  Thus,  the  proposal 
sets  a  minimum  requirement  that  none 
of  the  paper  can  have  a  basis  weight  of 
less  than  Ti2S  pounds.  The  Postal 
Service  believes  that  this  change  should 
satisfy  the  economic  concerns  of 
manufacturers  and  mailers  without 
sigmficanUy  reducing  the  Postal 
Service's  capability  to  process  this  mail 
through  automation.  Additionally,  the 
Postal  Service  proposes  to  adopt  a 
prohibition,  taken  from  Government 
Printing  Office  specifications,  that  the 
paper  stock  must  be  free  from 
groundwood  and  unbleached  pulp.  This 
provision  will  make  it  clear  that  the  kind 
of  paper  used  in  newspapers  cannot  be 
used  to  manufacture  BRMAS  cards.  In 
consideration  of  this  proposal,  the 
October  1. 1968  deadlme  for  mailer 
compliance  is  being  extended  until 
January  1. 1989.  pending  the  publication 
of  a  Final  rule. 

The  Postal  Ser\'i(::e  also  proposes  to 
restate  that  the  maximum  thickness 
requirement  for  BRMAS  cards  is  0  0095 
inch.  Cards  larger  than  4V«  inches  in 
height.  6  inches  in  length,  or  0.0095  inch 
m  thickness  are  not  eligible  for  the  post 
card  rate  of  postage  and  are  not 


required  to  meet  the  prrtvisions  in 
section  917.622  for  BRMAS  cords.  Cards 
thicker  than  0,0095  inch  are  charged  the 
regular  First-Class  letter  rates,  that  the 
proposed  nile  clarifies  that  they  must 
comply  writh  the  BRMAS  provisions  in 
section  917.611. 

Although  exempt  by  39  U.S.C.  410(a) 
from  the  provisions  of  the 
Administrative  Procedure  Act  regarding 
proposed  rulemaking  (5  U.S.C  553(b].|c)) 
the  Postal  Service  invites  public 
comments  on  the  following  proposed 
revisions  of  Part  917  of  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  m  the  Code  of  Federal 
Regulations.  See  39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Pari  111 

Postal  Service. 

PART  111— [AMENDED] 

1-  The  authonty  citation  for  Part  111 
continues  to  read  as  follows: 

Authority:  5  U  S  C  SSZta):  39  U5  C.  101. 
401.  403.  404.  3001-3011,  3201-3219,  3403-3406 
3621,  5001. 

In  Pari  917.  amend  5  917.622  to  read  as 

follows: 

PART  917— BUSINESS  REPLY  MAIL 
(BRM) 


9 1 7  6    BRMAS  Aulontation  Requirements. 


917.62     A<Mmonal  Ptiystcsl  R*<|uir«m«nts. 

917,622    Business  reply  cards 
prepared  under  the  BRMAS  system  must 
be  printed  on  paper  stock  meeting  a 
standard  industry  basis  weight 
minimum  of  75  pounds,  with  a  five 
percent  tolerance,  for  500  sheets 
measuring  25  Inches  by  38  inches  and 
must  have  a  thickness  of  at  least  0.007 
inch  and  not  more  than  0.0095  inch.  The 
paper  slock  must  be  free  from 
groundwood  and  unbleached  pulp. 

Exception:  The  Postal  Service  will 
permit  BRMAS  mailers  to  use  their 
existing  paper  stock  meeting  the 
minimum  and  maximum  thickness 
requirements  but  not  meeting  the 
minimum  basis  weight  requirements 
until  January  1. 1989. 

Nole:  RRMAS  cards  exceeding  4^  inches 
in  height,  6  inches  in  length,  or  0066  inch  tn 
thickness,  are  sub|eci  lo  postage  at  the 
regular  linglepiece  rate  for  matter  other  than 
cards  in  Exhibit  310  |see  322.2  and  322.4).  and 
must  comply  with  917.B11. 
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.An  appropriate  amendment  lo  39  CFR 
111.3  to  reflect  these  changes  will  be 
pubhshed  if  the  proposal  is  adopted. 
Fred  Eggleston. 

A&s  fitoiit  Ctneivl  Counsel  Legi»laUve 
.')n  ::-ii;7n. 
[FR  Doc  88-21725  Filed  9-22-^  8:45  fua] 

aiLUMO  COOC  7710-13-M 


ENVIRONMENTAL  PROTECTION 

AGENCY 

40  CFR  Parts  1 17.  302.  and  355 

IFRL-3452-7) 

Reporting  Exemption*  (or  Fefieralty 
Permitted  Releases  of  Hazardous 
Substances 

AOeNCv:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule;  extension  of 
com  men  I  period. 

summary:  On  )uly  19. 1988.  the 
Hnvtronmenlal  Protection  Agency  (EPA) 
proposed  a  rule  to  clarify  the  federally 
permitted  release  exemption  from 
release  reporting  and  Uabihty  provisions 
under  the  Comprehensive 
Environmental  Response, 
Compen&ation.  and  Uabihl>  Act  of  19b0 
(CERLA).  as  amended.  The  proposed 
rule  also  addressed  this  exemption  from 
the  release  notification  requirements 
under  Title  111  of  the  Superfund 
Amendments  and  Reauthonaaticn  Act 
of  1986.  Further,  the  Agency  proposed  in 
this  rule  lo  make  conformirtg  changes  to 
the  regulation  describing  the  notification 
requirements  for  releases  of  hazardous 
substances  under  sectirm  311  erf  the 
Clean  Water  Act  (40  CFR  Part  117]. 
Finally,  the  pn>posal  addressed  several 
issues  conrerning  the  apphcability  of 
notification  rmjutrements  under 
CERCLA  lo  certain  types  of  releases. 
Today,  EPA  is  extending  the  comment 
period  on  the  proposed  rule  from 
September  19,  1908  to  October  19. 1988. 
DATES:  Comments  must  be  received  on 
•  ■■r  before  October  19. 1988. 
ADDRESSES: 

Comments:  Comments  should  be 
submitted  in  triplicate  to:  Emergency 
Rt'sponse  Division,  Superfund  Docket 
Cl'Tk,  Attention;  Deckel  Number  101(10) 
FPR.  Room  LG-loa  VS.  Environmental 
I'roteclion  Agency.  401  M  Slreet  SW., 
Washington.  DC  20460. 

DocMet:  Copies  of  materials  relevant 
to  this  rulemaking  are  kept  in  Room  LG- 
100  at  the  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW..  Washington, 
DC  20460.  The  docket  is  available  for 
inspection  between  the  hours  of  9:00 
am.  and  4;00  p.m..  Monday  through 


Friday,  excluding  Federal  holidays. 
Appointments  to  review  the  docket  can 
be  made  by  calling  1-202/382-3046.  As 
provided  in  40  CFR  Part  2,  a  reasonable 
fee  may  be  charged  for  copying  services. 
The  public  may  copy  a  maximum  of  50 
pages  from  any  reguIator>-  docket  at  no 
cost.  Additional  copies  cost  $  20  per 
pa«(> 

FOR  FURTHER  MFORUATtON  COMTACT: 
Mr  Hubert  Witters.  Project  Officer. 
Response  Standards  and  Criteria 
Branch,  Emergency  Response  Division 
(OS-210J.  US-  Environmental  Protection 
Agency.  401  M  Slreet  SW.,  Washington, 
DC  20460.  (202)  382-2463  or  the  RCRA/ 
Superfund  iioUme.  1-800/424-9356;  in 
Washington.  DC,  1-202/362-3000. 

The  toll-free  telephooe  number  of  the 
National  Response  Center  is  1-800/424- 
8802.  in  the  Washingon,  DC 
metropolitan  area,  the  number  is  1-202/ 
426-2675. 
SUPPI^MENTAAV  MFOIHtATKMi:  On  }ulv 

19, 19b8.  FJ'A  proposed  a  rule  (53  FH 
272&B)  to  claniy  reporting  exemptions 
for  federally  permitted  releases  of 
hazardous  substances  (40  Q-'R  Parts  117. 
302,  and  355}.  The  Agency  requested 
comments  on  the  proposed  rulemaking, 
which  were  to  be  received  bv  September 
19. 1988. 

EPA  has  received  several  requests 
from  members  of  the  regulated 
commumty  for  an  extension  of  the 
comment  period  to  allow  time  to  prepare 
their  responses.  The  Agency  has 
decided  to  extend  the  comment  period 
until  October  19. 1988,  to  gf^-e  all 
members  of  the  public  adequate  lime  lo 
review  and  comment  fuUy  oo  the 
proposed  regulation. 

Dated.  September  19. 1S6S. 
looathao  Z.  Cannon, 
Acting  Assistant  Admttuslralor. 
|FR  Doc  SH-21772  Filed  9-22-88: 8:45  am| 
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40  CFR  Part  228 

IFRL-3452-2! 

Ocean  Oumptng:  Proposed 
Designation  of  Sfte;  Nome,  AK 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule. 

summary:  EPA  today  proposes  to 
designate  two  ocean  dredged  material 
disposal  sites  fOD.VfDS)  known  as  the 
Western  ODMDS  and  Eastern  ODVJDS 
located  offshore  of  Nome.  Alaska  for  the 
disposal  of  dredged  material  removed 


from  the  Nome  channel  and  harbor  area. 
This  action  is  necessary'  lo  provide 
acceptable  ocean  dumping  sites  for  the 
current  and  future  disposal  of  dredged 
material.  This  proposed  site  designation 
is  for  an  indefinite  penod  of  time,  but 
the  sites  are  subject  lo  continuing 
monitoring  to  insure  that  unacceptable. 
adverse  environmental  impacts  do  not 
occur. 

date:  Comments  must  l>e  received  on  or 
before  No\  ember  7.  1988. 
ADDRESSES:  Comments  on  this  proposed 
mle  should  be  sent  to-  John  Malek. 
Ocean  Dumping  Coordinator,  Region  X, 
\VD-138- 

The  file  supporting  this  proposed 
designation  is  available  for  public 
inspection  at  the  following  locations: 
EPA  Public  Ir.formaticn  Reference  Unit 

[PIRU),  Room  2904  (rear).  401  M  Street  , 

Southwest  Washington.  DC 
EPA  Region  X,  1200  Sixth  Avenue. 

Seattle.  Washington 
US.  Army  Corps  of  Engineers.  North 

Pacific  Division.  I'-S.  Custom  House, 

220  Northwest  Eight.  Portland.  Oregon 
U.S.  Army  Corps  of  Engineers,  Alaska 

Distnct  Building  21-roa  Eimendorf 

.\FB  Alaska 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Malek.  206/442-1236. 

SUPPtEMCMTARV  INFORMATION:  . 

.A.  Background 

Section  102(c)  of  the  Marine 
Protection.  Research,  and  Sanctuaries 
Act  of  1972.  as  amended.  33  US  C.  1401 
et  5«7  ("the  Act"),  gives  the 
Administrator  the  authority  to  designate 
sites  where  ocean  dumping  may  be 
permitted.  On  October  1. 1986.  the 
Administrator  delegated  the  authority  to 
designate  ocean  dumping  sites  lo  the 
Regional  Administrator  of  the  Region  in 
which  the  site  is  located.  This  site 
designation  is  being  made  pursuant  to 
that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  Chapter  I.  Subchapter  H, 
sccHon  2284)  state  that  ocean  dumping 
site  will  be  designated  by  publication  in 
Part  228.  A  list  of  "Approved  and  Rnal 
Ocean  Dumping  Sites"  was  pubhshed  on 
January  11,  1977  (42  FR  1461  et  sc^  )  and 
was  last  extended  on  August  24. 1984  (49 
FR  33647 et seq).  That  list  established 
these  sites  as  interim  sites.  Interested 
persons  may  participate  in  this  proposed 
rulemaking  by  submitting  written 
comments  within  45  days  of  the  date  of 
this  publication  lo  the  address  given 
above. 

B.  EIS  Development 

Section  102(c)  of  the  National 
Environmental  Policy  Act  of  1969,  42 
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VS.C.  4321  ptseg..  (NEPa)  requires  ihat 
Federal  agencies  prepare  an 
Environmen!al  Impact  Statement  (EISj 
on  proposals  for  legislation  and  other 
maior  Federal  actions  significantly 
affecting  the  quality  of  the  human 
environment.  The  object  of  N'EPA  is  to 
build  into  agency  decision-makinB 
processes  careful  consideration  of  all 
environmental  aspects  of  proposed 
actions  While  NEPA  does  not  apply  to 
EPA  activities  of  this  type.  EPA  has 
voluntarily  committed  to  prepare  ElS'a 
in  connection  with  ocean  dumping  site 
designations  such  as  this  39  FR  16186 
(May  7.  19^4). 

EPA  has  prepared  a  Draft  and  Final 
EIS  entitled  "Environmental  Impact 
Statement  (EIS)  for  Nome,  Alaska. 
Dredged  Material  Disposal  Site 
Designation",  Four  reviewers  submitted 
comments  on  the  draft  EIS,  which  EPA 
assessed  and  responded  to  m  the  Hnal 
EIS.  Comments  that  could  not  be 
appropriately  treated  as  text  changes 
were  addressed  point  by  point  in  the 
final  EIS  following  the  letters  of 
comment.  On  May  25. 1984.  a  notice  of 
availability  of  the  Final  EIS  for  public 
review  and  comment  was  published  m 
the  Federal  Register  (49  FR  22123)  One 
reviewer  submitted  comments  after  the 
close  of  the  public  comment  penod 
cnnceming  the  potential  effects  of 
dredged  matenal  disposal  on  existing 
mineral  leases  and  mining  operations. 
The  comment  was  considered  in 
prepanng  this  rulemaking  notice. 
Because  of  the  dynamic  environment  of 
the  two  proposed  sites,  it  is  unlikely  that 
dredged  matenal  disposal  would  cause 
a  significant  adverse  effect.  Comments 
were  also  received  after  the  close  of  the 
public  comment  penod  from  the  Corps 
of  Engineers  concerning  the  proposal  to 
de-designate  the  Western  ODMDS. 
Coordination  has  continued  with  the 
Corps  regarding  this  issue  and  has 
resulted  m  this  draft  rulemaking  notice 
to  designate  both  sites.  Coordination 
has  included  the  City  of  Nome. 

The  action  discussed  in  this  Final  EIS 
13  designation  for  continuing  use  of  an 
ocean  disposal  site  for  dredged  matenal. 
The  purpose  of  the  designation  is  to 
provide  an  environmentally  acceptable 
location  of  ocean  disposal-  The 
appropriateness  of  ocean  disposal  is 
determined  on  a  case-by*case  basis  as 
part  of  the  process  of  issuing  permits  for 
ocean  disposal. 

Tlie  EIS  discussed  the  need  for  the 
action  and  examines  ocean  disposal 
sites  and  alternatives  to  the  proposed 
action,  including  land-based  disposal 
options. 

The  EIS  presents  the  information 
needed  to  evaluate  the  suitability  of 


ODMDS  areas  for  Tinal  designation  and 
is  based  on  a  disposal  site 
environmental  study.  The  study  and 
final  designation  process  are  being 
conducted  in  accordance  wtlh  the  Act. 
the  Ocean  Dumping  Regulations,  and 
other  applicable  Federal  environmental 
legislation. 

C.  Proposed  Site  Deocription 

The  proposed  sites  are  tocjited 
adjacent  to  shore,  west  und  east  of  the 
entrance  channel  to  Nome  harbor  and 
occupy  a  total  area  of  about  0.67  square 
nautical  miles.  Water  depths  within  the 
areas  range  from  1  meter  along  the 
shoreline  boundar>'  to  maximum  depths 
of  11  and  12  meters  along  the  southern 
boundary  of  the  Western  and  Eastern 
ODMDS  respectively  The  coordinates 
of  the  sites  are  as  follows: 

The  Western  ODMDS  is  located 
adjacent  to  and  west  of  the  entrance 
channel  to  the  Nome.  Alaska,  harbor  It 
abuts  the  shore  and  extends  seaward 
covenng  an  area  of  0-30  square  nautical 
miles.  Its  comer  coordinates  are: 

64d  W  (M*  N  .  IftSd  23'  52*  W. 
64d  29  18*  N  .  IHSd  26"  04*  W. 
64d  29"  13"  N  .  16Sd  25'  22*  W.; 
64d  29"  54*  N,.  16&d  24"  45'  W 

The  Eastern  ODMDS  Is  located 
adjacent  to  and  east  of  the  entrance 
channel  to  the  Nome.  Alaska,  harbor.  It 
abuts  the  shore  and  extends  seaward 
covering  an  area  of  0.37  square  nautical 
miles.  Its  comer  coordinates  are; 

fl4d  29'  54'  N  .  !65d  24'  41'  W., 
64d  29  45'  N  .  Iftod  23'  27'  W.; 
&4d  28"  5?"  \  ,  lB5d  23  29'  W4 
64d  29  07'  \  .  l»V5d  24'  25*  W 

If  dt  any  time  disposal  operations  at 
either  site  cause  unacceptable  adverse 
impacts,  further  use  of  the  site  will  be 
restricted  or  terminated. 

0.  Regulatory  Requirements 

Five  general  cntena  are  used  In  the 
selection  and  approval  of  ocean 
disposal  sites  for  continuing  use.  Sites 
are  selected  so  as  to  minimize 
interference  with  other  marine  activities, 
to  keep  any  temporary  perturbations 
from  the  dumping  from  causing  impacts 
outside  the  disposal  site,  and  to  permit 
effective  monitonng  to  detect  any 
adverse  impacts  at  an  early  stage. 
Where  feasible,  locations  off  the 
Continental  Shelf  are  chosen  If  at  any 
time  disposal  operations  at  an  interim 
site  cause  unacceptable  adverse 
impacts,  the  use  of  that  site  will  be 
terminated  as  soon  as  suitable  alternate 
disposal  sites  can  be  designated.  The 
general  criteria  are  given  in  5228.5  of  the 
EPA  Ocean  Dumping  Regulations,  and 
§228.6  lists  eleven  speciHc  factors  used 


in  evaluating  a  proposed  disposal  site  to 
assure  that  the  general  criteria  are  met. 

The  proposed  sites,  as  discussed 
below  under  the  eleven  specific  factors, 
are  acceptable  under  the  five  general 
criteria,  except  for  the  preference  for 
sites  located  off  the  Continental  Shelf. 
EPA  has  determined,  based  on  the 
information  presented  in  the  Draft  and 
Final  EIS.  that  a  site  off  the  Continental 
Shelf  IS  not  feasible  and  that  no 
environmental  benefit  would  be 
obtained  by  selecting  such  a  site  instead 
of  that  proposed  in  this  action. 
Historical  use  at  the  existing  sites  have 
not  resulted  in  substantial  adverse 
effects  to  living  resouces  of  the  ocean  or 
to  other  uses  of  the  marine  environment. 

The  charactenstics  of  the  proposed 
sites  are  reviewed  below  in  terms  of  the 
eleven  factors. 

7.  Geohgraphicai position,  depth  of 
water,  bottom  topography,  and  distance 
from  coast.  40  CFR  22a.6(a){V. 

Geographical  positions  and  distances 
from  the  coast  for  each  site  are  given 
above.  Water  depth  at  the  sites  range 
from  1  to  12  meters.  Bottom  topography 
Is  similar  at  both  sites.  Slope  gradient  is 
1:120  to  about  -13  meters. 

2.  Location  in  relation  to  breeding. 
spawning,  nursery,  feeding,  or  passage 
areas  of  living  resources  in  adult  and 
juvenile  phases.  40  CFR  228.6(a}(2). 

Breeding,  spawning,  nursery,  and/or 
passage  activities  of  commercially 
important  finfish  and  shell  fish  species 
typical  of  the  Norton  Sound  all  occur  on 
a  seasonal  basis  in  or  near  the  proposed 
sites.  The  two  sites  comprise  a  small 
portion  of  the  available  habitat  of  the 
Sound.  No  unique  breeding,  .spawning, 
nursery,  or  passage  areas  for  living 
resources  occur  in  the  sites.  Feeding  of 
Cray  Whales  may  reach  to  within  about 
770  meters  of  Nome's  shoreline. 
Anticipated  disposal  volumes  represent 
about  2  percent  of  natural  annual 
sediment  transport  for  the  Norton  Sound 
area.  Accordingly,  any  impacts  wouJd 
be  of  very  short  duration  and  minor  in 
nature. 

3.  Location  in  relation  to  beaches  and 
other  amenity  areas.  40  CFR  228.6(aJf3J. 

Both  sites  adjoin  the  shore  at  their 
northern  boundary.  Thus,  they  are  in 
close  proximity  to  the  beaches  on  either 
side  of  the  entrance  channel  to  Nome 
Harbor. 

4.  Types  and  quantities  of  wastes 
proposed  to  be  disposed  of  and 
proposed  methods  of  release,  including 
methods  of  packing  the  waste,  if  any.  40 
CFR  22B.6(aH4). 
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Sediments  from  operations  and 
maintenance  dredging  of  the  Nome 
I  larbor  have  been  dt  posited  annually  in 
either  site  since  1923.  It  ts  expected  that 
disposal  of  project  sands  and  siits  from 
the  turning  basin  and  entrance  channel 
will  continue  to  occur  dunng  summer 
months  at  an  estimated  annual  volume 
of  13.000  cubic  yards.  The  interim  sites 
are  immediatety  adjacent  to  the 
dredging  areas  and  their  use  will 
minimize  transport  time.  All  dredged 
matenal  disposed  et  the  sites  most 
comply  with  the  requirements  of  EPA's 
Ocean  Dumping  Regulations. 

5.  Feasibility  of  surreithnce  and 
monitonng  40CFR228  6(a){5}. 

Surveillance  and  monitoring  of  the 
sites  can  be  accomplished  because  of 
the  proximity  to  shore  and  the  shallow 
depths  of  the  sites.  Monitoring  by  EPA. 
the  Corps  of  Engineers,  and  permittees, 
as  required,  will  occur  as  long  as  the  site 
is  used.  If  evidence  of  significant 
environmental  effects  Is  found,  EPA  will 
lake  appropriate  action  to  alter  or 
terminate  disposal  practices  at  the 
site(s). 

6.  Dispersal  horizontal  transport  and 
vertical  mixing  charactenstics  of  the 
area,  including  prevoi ting  current 
direction,  and  velocity.  40  CFR 
228.6{ajf8f 

Littoral  dnft  will  be  a  pnmary  force 
causing  dispersion  of  material  at  the 
sites.  Except  for  a  small  portion  of  their 
outer  limits  in  mid-summer,  the  sites  are 
in  a  strrgie  mixed  zone.  Both  sites  are  in 
a  highly  dynamic  environment  with  an 
estimated  650.000  cubic  yards  of 
sediments  tran.sported  annually  under 
natural  conditions.  Transport  direction 
appears  to  be  predonunantty  easterly. 
but  has  been  interrupted  by  cuiistrucUon 
of  a  2.600-foot-long  breakwater/port 
facility.  Plans  exist  lo  increase  the 
length  of  the  breakwater  lo  a  total  of 
3. SOD  Linear  feet  in  the  future.  Disposal 
at  the  eastern  or  western  site  would 
occur  to  complement  littoral  drift 
palleros  and  prevent  ftignificanl  build-up 
or  erosion  of  sediments. 

7.  Existence  and  effects  of  current  and 
previous  discharges  and  dumping  in  the 
area  (including  cumulative  effectsl.  40 
CFR  Z2a.6iaU7}. 

The  Kites  have  been  used  for  dredged 
material  disposal  annually  since  192X 
There  has  been  no  indication  that  ike&e 
disposal  events  have  materially  aUered 
the  characteristics  of  the  sites. 


8-  Interference  with  shipping,  fishing, 
recreation.  mineral-extrcKtian. 
desalination,  fish  and  shellfish  culture, 
areas  of  special  scientific  importance. 
and  other  legitimate  uses  of  the  ocean. 
40  CFR  228.6(a}(8f 

Ice  forms  in  Norton  Sound  during  the 
winter  months,  restricting  all 
commercial  and  recreational  vessel 
traffic.  The  sites  lie  outside  the 
navigation  channel.  While  there  is  need 
for  navigational  coordination  during 
dredging  and  disposal,  these  operations 
are  not  expected  to  mterfere  with 
commercial  shipping  in  the  area.  Some 
restrictions  on  recreational  activities 
may  be  necessary  in  the  vicinity  of 
dredging  and  disposal  activities.  The 
sites  do  not  uniquely  support  fisheries, 
but  commercial  and  subswtence 
hhellfishing  do  exist.  Accordingly, 
fishing  and  fish  and  shellfish  culture 
could  be  affected  at  the  site  during  and 
immediately  after  disposal  operations. 
Significant  interference  with  these 
activities  is  not  expected.  No 
interference  with  mineral  extraction, 
desalination,  areas  of  special  scientific 
importance,  or  other  legitimate  uses  of 
the  ocean  are  anticipated. 

9.  The  existing  water  quality  and 
ecology  of  the  site  as  determined  by 
available  data  or  by  trend  assessment 
of  baseline  surveys  40  CFR  22a.6fa}/9/. 

Evaluation  of  existing  information 
indicates  that  disposal  of  dredged 
sediments  from  Nome  Harbor  will  have 
minimal  impact  on  the  water  quality  and 
ecology  of  the  sites.  The  area  is  a 
dynamic,  high-energy  environment; 
water  quahty  parameters 
(concentrations  of  dissolved  nutrients. 
trace  metals,  dissolved  oxygen.  pH.  etc.) 
and  biological  characteristics 
(planklonic  and  benthic  communities) 
are  not  expected  to  be  significantly 
altered  by  dredging  or  disposal 
activities.  Temporary  reductions  in 
water  qualify  and  minor,  temporary' 
disruptions  to  biological  oommunities 
within  the  sites  during  and  after 
disposal  will  occur 

10.  PotentiaJ/y  for  the  dereJa^nent  or 
revnijtaient  of  nuisance  spec/es  in  the 

disposal  site.  40  CFR  2J&6/cUJ0l. 

There  appears  lo  be  little,  if  any. 
potential  for  development  or  recruitment 
of  nuisance  speues  in  the  disposal  sites. 

7  7.  Existence  at  our  in  close  proximity 
to  the  site  of  any  significant  natural  or 
cultural  features  o^  historical 
importance.  40  CFR  228  0faJ(lH 

There  are  no  known  cultural  or 
historical  properties  in  close  proximity 


of  the  .Nome  sites  that  could  be  affected 
by  disposal  activities. 

E.  Proposed  Action 

The  EIS  concluded  that  either  or  both 
of  the  proposed  sites  may  be 
appropriately  designated  fur  use.  The 
proposed  sites  are  compatible  with  the 
general  criteria  and  specific  factors  used 
for  site  evaluation.  Designation  of  the 
Eastern  site  was  specifically  proposed 
as  this  site  was  most  frequently  used. 
Because  of  considerations  for  littoral 
drift,  which  may  be  affected  by  the 
current  or  proposed  lo  be  expanded 
breakwater,  designahon  of  the  Western 
site  is  also  proposed.  Determination 
whether  that  year's  dredged  material 
would  go  to  the  Western  or  Eastern  site 
will  be  made  on  a  case-by-case  basis  by 
the  Corps  of  Engineers,  with  review  by 
EPA. 

The  designation  of  the  Western  and 
Eastern  ODMDS  as  EPA  approved 
Ocean  Dumping  Sites  is  being  published 
as  proposed  rulemaking  Management  of 
the  sites  will  be  delegated  to  the 
Regional  Administrator  of  EPA  Region 
X. 

It  should  be  emphasized  that,  {fan 
ocean  dumping  site  is  designated,  such  a 
designation  does  not  constitute  or  imply 
EPA's  approval  of  actual  disposal  of 
material  at  sea.  Before  ocean  dumping 
of  dredged  material  at  the  site  may 
commence,  the  Corps  of  Engineers  must 
evaluate  a  permit  application  according 
lo  EPA's  ocean  dumping  crilena.  EPA 
will  make  an  independent  evaluation  of 
the  permit  application  and  has  the  nght 
lo  disapprove  the  actual  dumping  if  i! 
determines  that  environmental  concerns 
under  the  Act  have  not  bpen  met. 

F.  Regulatory  As&e&snieDts 

Under  the  R€?gulatory  Klcxibiiily  Act. 
EPA  rs  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  signficant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  maleriaL 
Consequently,  (his  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  i& 
"major"  and  therefore  5ubit?ct  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  SlOO 
million  or  more  or  cause  any  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
"major"  rule.  Consequently,  this  rule 


37008 Federal  Register  /  Vo!.  53.  No.  185  /  Friday.  September  23.  1988  /  Proposed  Rules 


does  not  necessitate  preparation  of  a 
RejjtuUtory  Impact  Analysis. 

This  Proposed  Rule  does  not  contain 
any  information  collection  requirements 
subjec!  to  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980.  44  U  SC.  3501  ef 

List  of  Subjects  in  40  CFR  Part  228 

Wdler  pollution  control. 
Robert  5  Surd. 

Act::!i;  Regional  Administratur  for Hegio/i  X. 

In  consideration  of  the  foregoing, 
S'jbchapter  H  of  Chapter  I  of  Title  40  is 
proposed  to  be  amended  as  set  forth 

beiow 

PART  228— 1AMENDE01 

1  The  authority  citation  for  Part  28 
continues  to  read  as  follows: 

Authority:  33  USC.  1412  and  1418. 

Z.  Section  228.12  is  amended  by 
removing  from  paragraph  (a)(3) 
"Nome— West  Site  and  Nome — East 
Site",  and  adding  paragraphs  36(b)  and 
(37)  as  two  ocean  dumping  sites  fir 
Region  X.  to  read  as  follows: 

^  228. 12  Delegation  of  managemont 
authorrty  for  Interim  ocean  dumping  sites. 


(b)  •   •   • 

(36)  Nome— West  Sue— Rssion  X 

Location:  Md  30"  04*  N  .  165d  25'  52*  W  , 
&4d  29'  18*  N  .  365d  2604*  W  .  64d  29  13'  N,. 
165d  25"  22"  W..  64d  29'  S4'  N..  165d  24  45* 
W 

Size;  0  30  square  nautical  mites. 

Depth  Ranges  from  l-ll  meter*. 

Pnmjry  Use:  Dredged  materitd 

Penod  q{  Use.  Conlinuinji  uae 

Restncttona.  Disposal  shall  be  limited  to 
dredsed  material  from  Nome,  .-XUska.  and 
a<i)dceni  are<is  Use  will  be  coordinated  with 
the  Ciiy  of  Nome  pnor  to  dredging. 
Preference  will  be  given  to  placing  any 
matenal  in  the  inner  third  of  the  site  to 
supplement  littoral  drift,  as  needed. 

f  ri  Nome— East  Site— Region  X. 

Location  64d  29'  54*  N  .  165d  24  41*  W  , 
54d  29"  45'  N  ,  laSd  23'  27*  W,:  ft4d  28'  57'  N., 
16od  23  29"  W-;  &4d  29'  07*  N..  l&5d  24'  25* 
W 

Size-  0,37  square  nautical  miles. 

Deplh.  Ranges  from  1-12  meters. 

Primary  Use  Dredged  material. 

Pennd  of  Use  Continuing  use 

ResIrTCtions  Disposal  shall  be  hmited  to 
dredged  material  from  Nome.  Alaska,  and 
ad(<jceni  areas.  Use  will  be  coordinated  with 
ihe  City  of  ,\ome  prior  to  dredging 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-41 

Use  of  Electronic  Data  Interchange  To 
Document  and  Pay  Transportation 
Bills 

agency:  Federal  Supply  Service,  GSA. 
action:  Proposed  rule. 

summary:  The  General  Services 
Administration  proposes  to  amend  the 
Federal  Property  Manajjement 
Regulations  lo  permit  Federal  agencies 
to  electronically  transmit  carrier  billings 
and  backup  documentation  for  freijihl 
and  passenger  transportation  ser\ices 
as  an  alternative  to  issuing  the  hard 
copy  standard  forms  (SFs)  prescribed  in 
41  CFR  im-Jl-  This  regulation  will 
reduce  paperwork  and  encourage 
implementation  of  electronic  data 
interchange  Govemmenlwide. 
DATE:  Written  comments  must  be 
received  by  no  later  than  4:00  p.m. 
October  24.  1988. 

ADDRESS:  Comments  should  be  sent  to 
the  General  Services  Administration 
(FW'CP),  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  COHTACT 
|ohn  W.  Sandfort,  Collections,  Accounts, 
and  Procedures  Division.  Office  of 
Transportation  Audits.  Office  of  the 
Controller.  (202)  7B6-3065  or  FTS  7Bfr- 
3065. 

SUPPLEMENTARY  INFORMATION:  The 
General  Ser\'ices  Administration  has 
determined  that  this  rule  is  not  k  major 
rule  for  Ihe  purpose  of  Executive  Order 
12291  of  February  17. 1981.  because  it  Is 
not  likely  lo  result  in  an  annual  effect  on 
the  economy  of  SlOO  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
Therefore,  a  regulatory  impact  analysis 
has  not  been  prepared.  GSA  has  based 
all  administrative  decisions  underlying 
this  rule  on  adequate  information 
concerning  the  need  for.  and 
consequences  of.  this  rule;  has 
determined  that  the  potential  benefits  (o 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  Ihe 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

Paperwork  Reduction  Act  of  1980 

This  Notice  of  Proposed  Rulemaking 
does  not  specify  the  formal  of  the  data 
which  must  be  supplied  by  the  carrier 
thereby  allowing  maximum  flexibility 
for  the  industry  and  Government  agency 
to  develop  standards  for  electronic  data 
interchange  [EDI).  Nevertheless,  it  is 
anticipated  that  data  collected  from 
carriers  will  follow  the  guidelines 


proposed  and  utilized  by  industry  as  the 
standard  for  use  of  EDI  in  transportation 
transactions;  namely,  the  Transportation 
Data  Coordinating  Committee's  (TDCC) 
210  Transaction  Set.  found  in  the  TDCC 
publication  entitled  "Volume  III.  Motor 
Industry  Applications  of  the  United 
Stales  Electronic  Dala  Interchange 
Standards." 

The  data  elements  provided  by  the 
carrier  in  invoicing  under  the  210 
Transaction  Set  are  acceptable  to  the 
General  Services  Administration  as  a 
system  providing  sufficient 
documentation  to  audit,  provided  that 
the  Shipment  Identification  Number 
(SID)  block  contains  the  Government 
bill  of  lading  (GBL)  number  of  the 
shipment.  However,  since  the 
Government  provides  Ihe  carrier  with 
the  GBl.  number,  no  additional  data 
colleclion  is  required  from  the  carrier 
The  SID  19  data  already  included  in  the 
210  Transaction  Set. 

Concomitantly,  in  the  hard  copy 
arena,  the  information  collection 
required  from  the  carrier  by  Ihe  Public 
Voucher  for  Transportation  Charges  (SF 
1113)  and  the  GBL  (SF  1103)  or  the  GBL- 
Privalely  Owned  Personal  Property  (SF 
1203).  collectively  referenced  as  the 
GBL  is  less  burdensome  than  the 
collection  requirements  imposed  by  Ihe 
210  Transaction  Set. 

The  carrier  must  initiate  Ihe  SF  1113 
and  provide  data  on  it.  but  it  may 
include  up  to  25  attached  GBL's.  Some  of 
the  information  is  within  the  carrier's 
scope:  for  example,  its  Standard  Carrier 
Alpha  Code,  the  address  to  which  the 
Government  will  remit  payment,  and  the 
date  of  billing.  This  type  of  information 
is  either  mandated  in  the  210 
Transaction  Set  or  is  provided  by  the 
carrier  to  commercial  shippers  in 
ordinary  hard  copy  freight  bills.  Other 
types  of  information,  for  example,  the 
GHL  number  and  "bill  charges  lo" 
addressee,  are  provided  by  the 
Government  and  derived  from  the  GBL. 
Likewise,  this  type  of  information  is 
either  required  by  the  210  Transaction 
Set  or  is  provided  by  Ihe  carrier  to  its 
commercial  shipper  m  ordinary  hard 
copy  freight  bills. 

While  the  carrier  is  responsible  for  the 
accuracy  and  completion  of  the  GBL  the 
Government  provides  most  of  the 
information  on  the  GBL  before  tendering 
it  to  the  carrier.  The  GBL  number  is 
conspicuously  preprinted  on  the  GBL. 
Although  there  have  been  some  cases 
where  a  procuring  Government  agency 
failed  to  specify  the  "bill  charges  to" 
address  (less  than  \%  of  ihe  lime). 
Government  agencies  are  required  lo 
provide  this  dala.  The  carrier  merely 
transcribes  this  address  from  block  13  of 
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the  SF  1103.  for  example,  and  places  the 
information  in  the  upper  left  hand  comer 
of  theSFin3.  The210TransacUonSet 
allows  not  only  billing  address 
information,  but  also  bank  identification 
information.  Other  blocks  on  the  GBL 
are  also  generally  completed  by  the 
Government  but  require  no  transcription 
of  information  to  the  SF  1113;  among 
these  are,  Route  Order/Release  Number 
Appropriation  Chargeable;  Marks  and 
Annotations;  and  Seal  Numbers. 

The  carrier  would  have  to  transcribe 
the  total  claimed  on  the  SF  1113.  but  this 
is  also  required  by  the  210  Transaction 
Set. 

In  summary,  the  only  item  that  the 
carrier  has  to  add  to  the  SF  1113  which 
is  not  specifically  required,  but  only 
generally  allowed  by  the  210 
Transaction  Set.  appears  to  be  the  name 
and  address  of  the  "bill  charges  to" 
addressee,  but  this  is  ordinarily  included 
m  commercial  freight  bills.  Therefore,  no 
additional  collection  burden  is  imposed 
on  industry  eilher  by  the  Government's 
adoption  of  EDI  or  by  the  use  of  the  hard 
copy  SF  1113  and  GBL 

The  collection  of  informalion  from 
carriers  contained  in  this  regulation  has 
been  submitted  to  OMB  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act.  Comments  should  be 
addressed  lo  the  Office  of  Informalion 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503.  Attn:  GSA  Desk  Officer. 

Regulatory  Flexibility  Analysis 

Since  use  of  EDI  will  be  optional 
within  the  discretion  of  each  carrier,  this 
proposed  rule  is  not  expected  lo  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C  601,  et  seq.  An 
Initial  Regulatory  Flexibility  Analysis 
has  therefore  not  been  prepared. 
Comments  are  invited  from  small 
business  and  other  interested  parties. 

List  of  Subjects  in  41  CFR  Part  101^1 

Accounting.  Air  earners.  Claims. 
Maritime  carriers.  Passenger  services. 
Railroads.  Transportation. 

GSA  proposes  to  amend  Pari  101-41 
as  follows: 

PART  101-41— TRANSPORTATION 
DOCUMENTATION  AND  AUDIT 

1.  The  authority  citation  for  41  CFR 
Part  101-41  continues  to  read: 

Aulhotity:  31  U^.C.  3726  and  40  U.S.C. 
4a6(c) 

2.  The  table  of  contents  for  Part  101- 
41  is  amended  by  adding  SS  101-41.006. 
101-m.007.  and  101-41.103  as  follows: 


101-11.006    Eleclronic  data  Interchange  (EDI) 

records. 
101-41.007    EDI  policy 
101-41.103    Procedures  and  slandurdfi  for 

utilizing  EDI. 

3.  Section  101-41.002  is  amended  by 
adding  paragraphs  (c)  and  (d)  lo  read  as 

follows: 

$101-41.002    Definitions. 


(c)  "Electronic  dala  interchange  ' 
(EDI)  means  Ihe  electronic  exchange  of 
transportation  information  by  means  of 
electronic  transmission  of  the 
information  in  lieu  of  the  creation  of  a 
paper  document. 

(d)  "Signature,"  in  the  case  of  an  EDI 
transmission,  means  a  discreet 
authenticating  code  intended  to  bind 
parties  to  the  terms  and  conditions  of  a 
contract. 

4.  Section  101-41  OOfi  is  added  to  read 
as  follows: 

§  101-41.006    Electron^  ctota  Interchange 
(EDO  records. 

(a)  For  the  purposes  of  EDI  only,  a 
paper  or  microform  record  need  not  be 
created  to  satisfy  the  requirements  of 
this  part  if  the  record  is  initially 
prepared  in  a  coordinated  electronic 
exchange  medium.  Each  record  kept  in 
such  a  coordinated  medium  shall  be 
accompanied  by  a  statement  clearly 
indicating  the  type  of  data  included  in 
the  record  and  certifying  that  the 
information  contained  in  it  has  befn 
accurately  duplicated.  This  statement 
shall  be  executed  by  the  person 
duplicating  the  records.  The  records 
shall  be  indexed  and  retained  in  such  a 
manner  that  they  are  easily  accessible 
and  the  carrier  or  the  agency  shall  have 
the  facilities  available  to  locate, 
identify,  and  reproduce  the  records  in 
readable  form  without  loss  of  clarity. 

(b)  The  transmission  of  records 
between  the  agency,  the  carrier,  and  the 
General  Services  Administration  may  be 
in  an  electronic  media. 

5.  Section  101-41  007  is  added  to  read 
as  follows: 

§101-41.007    EDI  policy. 

When  mutually  agreeable  to  the 
procuring  agency  and  the  participating 
carrier,  authorization  is  granted  to  use 
EDI  for  the  procurement  of 
transportation  ser\'ice8.  provided  thai 
there  are  sufficient  procedures  to 
safeguard  the  integrity  of  the  billing  and 
payment  process.  These  procedures 
must  include  use  of  a  letter  of  agreement 
between  the  parties  which  contractually 
binds  each  carrier  participating  in  the 
electronic  exchange  lo  all  of  the 
requirements  of  Part  101-41  with  the 
exception  of  the  forms  being  used.  An 


authenticating  signature  wilt  be  used  m 
each  transaction  as  the  equivalent  of  a 
signature  to  certify  receipt,  delivery  of 
goods,  and  that  the  bill  accurately 
reflects  the  services  provided  and  th;il 
the  carrier  charged  the  lowest  char^tts 
available  for  ihe  senice.  The  use  of 
national  standards  in  the  electronic 
exchange  is  encouraged. 

Subpart  101-41.1— General 

6.  Section  101-41  103  is  added  lo  read 
as  follows: 

S  101-41.104    Procedures  and  standards 
for  utilizing  EDI. 

(a)  The  media,  timing,  and  precise 
format  of  transmissions  of  data  shall  he 
coordinated  in  advance  with  GSA's 
Office  of  Transportation  ,A.udits. 

(b)  The  minimum  data  required  for 
transmission  is  that  data  specified  in 
Part  101-41  which  GSA  must  have  to 
carry  out  its  responsibilities. 

Ddted:  Sfplember  2. 1988. 
Leonard  Yookler, 

Ailing  Commissioner.  Federal  Supply 
Service. 

[FR  Dot  88-21834  Filed  9-22-88;  8:45  ami 
BMJJMG  CODE  VKO-iA-m 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Pan  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Pubtk  Hearing  and 
Reopening  of  Comment  Period  on 
Proposed  Endangered  Status  for 
Astragalus  ostertioutii  (Osterhout 
milkvetch)  and  Penstemon  penlandii 
(Penland  beardtongue) 

AOENCV:  Fish  and  Wildlife  Ser\'ice. 

Interior. 

ACTION:  Proposed  rule;  notice  of  public 

hearing,  and  reopening  of  comment 

period. 

summary:  The  Fish  and  Wildlife  Service 

(Service)  gives  notice  that  a  public 
hearing  will  be  held  in  Kremmling. 
Colorado,  on  the  proposed 
determination  of  endangered  status  for 
Astragalus  osterhoutii  (Osterhout  milk- 
vetch)  and  Penstemon  penlandii 
(Penland  beardtongue)  and  thai  the 
comment  period  on  the  proposal  will  be 
reopened. 

DATES:  The  public  hearing  will  be  held 
on  October  13. 1988.  from  7  p.m.  to  9 
p.m.  Comments  on  the  proposal  must  be 
received  by  October  24. 1988. 
ADDRESS:  The  public  hearing  will  be 
held  at  the  Colorado  Stale  University 
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Extension  Hall.  Eleventh  and  Eagle, 
Kremmling,  Colorado.  Written 
comments  and  materials  should  be  sent 
to  the  State  Supervisor.  U.S.  Fish  and 
Wildlife  Service.  Fish  and  Wildlife 
Enhancement.  730Simm8  Street.  Suite 
290,  Golden.  Colorado  80401.  Comments 
and  materials  received  will  be  available 
for  public  inspection  during  normdl 
business  hours  by  appointment  at  thp 
above  address, 

FOR  FURTHER  INFORMATION  CONTACT; 
lohn  L  Anderson,  US.  Fish  and  Wildlife 
Ser\ice.  Fish  and  Wildlife  Enhancement. 
529  25 1/2  Road.  Suite  B-113.  Grand 
(unction.  Colorado  81505  [303-243-2778 
or  FTS  322-0351). 
SUPPLEMENTARY  INFORMATION: 

Background 

Astragalus  osterhuuir.  and  Penstt^won 
ppr.landu  are  herbaceous  perennial 
wildflowers  endemic  to  Middle  Park,  a 
sagebrush  basin  in  north-central 
Colorado.  They  are  restricted  to 
badlands  of  shale  and  of  siltstone 
sediments  at  2.250-2,350  meters  (7,450- 
7.700  feet)  elevation  within  8  miles  to  the 
north  and  east  of  the  town  of 
Kremmling,  The  habitat  of  both  plants  is 
fragile  and  susceptible  to  damage  from 
off-Toad  vehicle  use. 

The  largps!  population  of  the 
o.^'.prhout  milk-vetch  occurs  on  shale 
benches  along  Muddy  Creek,  the  site  of 
the  proposed  Muddy  Creek  Reservoir. 
While  the  lower  edges  of  this  population 
would  be  inundated  by  the  proposed 
reservoir,  there  would  be  additional 


impacts  to  the  remainder  of  the 
population  from  associated  development 
and  recreational  use  of  the  reservoir  and 
the  surrounding  beaches. 

The  single  Penland  beardtongue  site.  7 
miles  east  of  the  dam  site,  is  a  fragile 
habitat  vulnerable  to  off-road  vehicle 
damage.  Off-road  vehicle  damage  would 
likely  increase  if  the  proposed  respr\-oir 
is  constructed. 

The  Service  proposed  a  determination 
of  endangered  status  for  Astragalus 
osterhoutti  and  Penstemcn  pfnJandn  in 
the  Federal  Register.  |uly  5,  1988  (53  FR 
25181).  The  penod  for  submission  of 
public  comments  on  the  proposal  was 
originally  scheduled  to  end  September  8, 
1988. 

Section  4(b)(5)[EJ  of  the  Endangered 
Species  Act  of  1973,  as  amended, 
requires  that  a  public  heanng  be  held,  if 
requested,  within  45  days  of  the 
publication  of  the  proposed  rule.  On 
August  15,  1988.  the  Service  received 
letters  from  Roland  C.  Fischer. 
Secretary-Engineer  of  the  Colorado 
River  Water  Conservation  District. 
Glenwood  Springs.  Colorado,  and  W.A. 
Needham.  Chairman  of  the  Grand 
County  Board  of  Commissioners.  Hot 
Sulphur  Springs,  Colorado,  requesting  a 
public  hearing  on  the  proposal  to 
determine  endangered  status  for 
Astragalus  osterhoutu  and  Pensteman 
penlandii.  The  Service  has  scheduled 
this  heanng  for  October  13.  1988.  from 
7:00  p.m.  to  9:00  p  m.  at  the  Colorado 
Stale  University  Elxtenaion  Hall, 
Kremmling.  Colorado  Tho'te  parties 


wishing  to  make  statements  for  the 
record  should  have  a  copy  of  their 
statements  available  to  be  presented  to 
the  Service  at  the  start  of  the  heanng. 
Oral  statements  may  be  limited  to  5  or 
10  minutes  if  the  number  of  parties 
present  necessitates  some  limitation 
There  are  no  limits  to  the  length  of 
written  comments  presented  at  this 
heanng  or  mailed  to  the  Service 

In  order  to  accommodate  the  hearing. 
the  Service  also  reopens  the  public 
comment  penod  on  the  proposal- 
Wnlten  comments  may  now  be 
submitted  until  October  24.  1988.  to  the 
Service's  Office  in  the  "ADDRESS" 
section. 

Author. 

The  primary  author  of  this  notice  is 
[ohn  L  Anderson,  botanist  (see 
"ADDRESS"  section  abuve) 

Authority:  The  authority  of  this  action  la 
the  RndanaRred  Species  Act  of  1H73  116  L!  S  C 
15,11  et  seq  ,  Pub  L  93-2U5  87  Stdt  HM.  Pub 
I.  *»-339,  SW  Slal  911   Pub  L  95-6;(Z.  92  Sl^t 
.1-M,  Pub  L  96-15y,  93  Stat   \225.  I>uh.  L  97- 
3(W  96Stsl  1411.  Pub  L99-625.100Sl.it. 
3.7t»i  ll'iHHj.  unless  otherwise  nntt-d 

Ust  of  Subjects  in  50  CFR  Part  17 

Endanjjered  and  threatened  wildlife. 
Fish.  Marine  mammals,  Plants 
(agriculture). 

Dated:  September  19. 1988. 
Galen  L  BuleriMu^. 
Rt'fiional  Director 

\VK  Uoc.  8a-21819  Filed  9-22-8a  8:45  ami 
BICUNO  COOC  «*10-K-« 
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This   section   of   the   FEDERAL   REGISTER 
contains  documents  other  than  rules  or 
proposed   rules   trai   are   applicable   to   the 
public    Notices   of    hearings    and 
tnvestigations.   committee   n-ieetjngs.  agency 
decisions   and    njimgs,    delegations   of 
authofity,    filing   ot    petiions   and 
applications  and   agency  statements  of 
organization   and   'unctions   a'e   examples 
ot    documents   appeanng    in    this    section 

DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

National  Agricultural  Research  and 
Extension  Users  Advisory  Board: 
Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6. 1972  (Pub. 
L  92-»63.  86  Stat,  770-776),  the  Office  of 
Grants  and  Program  Systems. 
Cooperative  State  Research  Service, 
announces  the  following  meeting: 

Name:  National  Agricultural  Research  and 
Extension  Users  Advisory  Board. 

Date:  November  9-11. 1988. 

Time:  8:00  a.m.-5:30  p.m.,  November  9-10. 
1988;  8:00  a.m.-12:00  Noon.  November  11. 
198& 

Type  of  meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  and 
site  visits  as  lime  and  space  permit. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  below. 

Purpose:  The  Board  will  review  research 
and  extension  programs  which  are 
representative  of  thrusts  in  (1)  new  users  and 
new  products.  (2)  new  biological  tools.  (3) 
reducing  unit  costs  of  production.  (4)  water/ 
air  quality  and  resource  conservation.  The 
UAB  wiU  also  visit  a  privately  owned  and 
operated  grain  elevator  and  cob  processing 
plant  Id  learn  what  is  happening  lo  U.S.  grain 
quality  and  to  assess  the  pot  enliat  for 
biomass  products. 

Contact  Person  for  Agenda  and  More 
Information:  Marshall  Tarkington, 
Executive  Secretary.  National 
Agricultural  Research  and  Extension 
Users  Advisorj'  Board.  Room  432-A, 
Adminslratjon  Building.  U.S. 
Department  of  Agriculture,  Washigton. 
DC  202.^10-2200:  telephone  (202)  447- 
3684. 

Done  in  Washington,  DC  this  ISlh  day  of 
September  1988. 
|ohn  Patrick  |ordan, 
A  dmm  is  f  nitor. 
(FRDoc  88-21783  Filed  9-22-68:  ft4Sam| 

BILUNG  CODE  3410-32-M 


Food  Safety  and  Inspection  Service 

(Docket  No.  88-021N] 

National  Advisory  Committee  on  Meat 
and  Poultry  inspection;  Meeting 

Notice  is  hereby  given  that  a  meeting 
of  the  National  Advisory  Committee  on 
Meat  and  Poultry  Inspection  will  be  held 
on  Sunday  and  Monday.  October  30  and 
31. 1988.  in  Monterey.  California,  from 
9;00  a.m.  to  5:00  p.m.,  at  the  Hyatt 
Regency  Monterey.  One  Old  Golf 
Course  Road.  Monterey.  California.  The 
Committee  provides  advice  and 
recommendations  to  the  Secretary  of 
Agriculture  regarding  certain  issues 
pertaining  lo  the  meat  and  poultry 
in.spection  program,  pursuant  to  sections 
7(c).  24.  205.  3m(a)(3).  and  301(c)  of  the 
Federal  Ment  Inspection  Act  (21  U.S.C 
607(c),  624.  645.  661(a)(3).  and  661(c)) 
and  sections  5(a)(3).  5{a)(4).  5(c).  Sib), 
and  11(e)  of  the  Poultry  Products 
Inspection  Act  (21  U.SC,  454(a)(3). 
454(c).  457(b),  and  460(e)),  The  October 
1988  meeting  Vk-ill  include  a  discussion  of 
the  following  topics; 

1.  Improved  Processing  Inspection 
(Discretionary  Inspection) 

2.  Pizza  Proposal 

3.  Exemption  Policy  (Retail  and  Custom 
Exempt) 

4.  Microbiological  and  Residue  Issues 

5.  "Exceeds  I'SDA  Standards" 

6.  Consumer  Outreach  Activities 

7.  Streamlined  Inspection  for  Cattle 

8.  Puerto  Rico  Study 

9.  Verified  Production  Control 

The  meeting  is  open  to  the  public  on  a 
space  available  basis.  Comments  of 
interested  persons  may  be  filed  prior  to 
or  following  the  meeting,  and  should  be 
addressed  to  Ms.  Catherine  M, 
DeRoever,  Director.  Executive 
Secretariat.  L!.S.  Department  of 
Agriculture.  Food  Safety  and  Inspection 
Service.  Room  3175  South  Building.  14lh 
and  Independence  A\  enue.  SW,. 
Washington.  DC  20250.  Background 
materials  are  available  for  inspection  by 
contracting  Ms.  DeRoever  on  (202)  447- 
3002. 

Done  at  Washington.  DC.  on  September  16. 
1968. 
Lester  M.  Crawford, 

Administrator 

IFR  Doc,  88-217&4  Filed  9-22-88:  8:45  am] 

BILUHG  CODE  3410-DM-ll 


Forest  Service 

Land  and  Resource  Management 
Planning 

agency:  Forest  Service.  USDA. 
ACTION:  Clarification  of  final  policy. 

summary:  On  fuly  15  at  53  FR  26807.  the 

Forest  Ser\ice  gave  notice  that  it  was 
issuing  amendments  to  Forest  Servii  e 
Manual  Chapter  1920-Land  and 
Resource  Management  Planning  and 
four  chapters  of  the  accompanying 
Forest  Service  Handboo)^  1909.12 
effective  August  1.  1988.  Subsequent 
inquiries  from  field  personnel  have 
identified  a  need  for  further  clarifica;ion 
on  when  to  implement  amended 
plannirig  direction.  This  notice  provides 
the  necessary  clarification. 

EFFECTIVE  DATE:  This  policy  is  effeciive 

uj'nn  Octoh.T  n.  1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Questions  about  this  policy  should  i  e 
addressed  to  Randy  Sheffield.  Land 
Management  Planning  Staff.  Fore?;i 
Service,  USDA.  P.O.  Box  96090. 
Washington,  DC  20090-6090.  (202)  3  l2- 
B017. 

SUPPLfMENTARV  INFORMATION:  Forest 
Service  policy  on  when  units  are  to 
implement  changes  in  planning  direv:tion 
issued  through  the  Agency's  directive- 
system  is  set  forth  in  Forest  Ser^icf 
Manual  section  1920.3  as  fo)loH-s: 

Regional  guides  and  forest  plans 
begun  prior  lo  issuance  of  this  direction 
are  exempt  from  the  requirements  of  this 
chapter  until  such  time  as  a  significant 
amendment  lo  the  regional  guide  is 
prepared  or.  for  forest  plans,  until  the 
next  scheduled  revision." 

Similar  language  is  found  in  the 
introductory  paragraph  lo  Forest  S  jrvice 
Handbook  1909.12. 

This  policy  was  adopted  in  1984  to 
prevent  serious  disruption  in 
preparation  of  forest  plans  already 
underway.  The  Agency  felt  it  would  be 
counterproductive  to  require  planners  to 
revise  their  preparation  and 
documentation  approach  to  incorporate 
new  procedural  requirements.  Without 
an  exemption  from  new  planning 
direction — which  at  that  time  was 
primarily  limited  to  preparation  and 
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documentii;.3n  requirements — fori'si 
pl^ns  and  retjional  guides  would  be 
subject  to  conijnual  revision. 

This  policy  statement  remained 
unchanged  m  the  July  1988  amendmenis 
toFSMl920andFSH  1909  U.  \^hi':h 
primarily  issued  firsl  lime  dirertion  nn 
implementation,  monitoring,  and 
evaluation  of  forest  plans.  Subsequently, 
a  number  of  field  personnel  have  nghliy 
pointed  out  that  (he  exemplmn  from 
implementation  of  changes  in  planning 
direction  is  inappropriate  when  applied 
Id  implementation,  monitonnj?.  and 
pvHJuation  activities.  These  are 
prospective  MtH  contmuing  planning 
stepi.  Units  9h«u!d  be  able  to  integrale 
the  new  policies  and  procedures 
governing  these  activities  without 
disruption  or  inefTiciency  in  ongoing 
activities, 

Accordingly,  the  following 
clanncalion  on  implementation  of 
changes  in  planning  direction,  will  be 
issued  to  Foffist  Service  personnel  as  an 
amendment  to  FSM  1920.3: 

8  Implement  changes  in  Service-wide 
planning  direction  in  this  chapter  and 
the  accompanying  FSH  1909  12  as 
follows: 

a.  Changes  in  direcnon  ^ovtrntng 
preparation  am!  documentation  of 
n^gtonal  guides  and  forest  plans. 
Implement  changes  in  preparation  and 
documentation  requirements  when  a 
Significant  amendment  to  a  regional 
guide  is  to  be  prepared  or  when  a  forest 
plan  19  to  be  revised,  unless  otherwise 
specificaliy  directed  in  an  interim 
directive.  Do  not  interrupt  or  redirect 
preparation  and  documentation 
activities  begun  prior  to  issuance  of  a 
new  planning  directive,  unless  the  new 
direction  can  be  implemented,  in  whole 
or  in  part,  with  ease  and  efficiency  and 
without  disrupting  established  planning 
schedules  and  activities. 

b  Changes  in  ali  other  planning 
direction.  Implement  changes  in 
direction  governing  fores!  plan 
implementation,  amendment,  monitoring 
and  evaluation,  and  study  of  wilderness 
and  wild  and  scenic  nver  suitability 
upon  issuance  of  a  new  directive 
amendment 

A  corollary  change  is  also  being  made 
to  FSH  1909  12. 

Odie.  St!ptemtier  14,  19A8. 
George  M.  Leooard, 

/\,s.«fwr;o(e  Chief.  Forest  Service. 

\Vn  L)uf:  aa-2ia50  Filed  »-22~fla,  a  45  ami 
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DEPARTMENT  OF  COtWMERCE 

ForetgrvTrade  Zones  Board 

Resolution  and  Order  Approving  the 
Application  of  ttie  Dallas/Fort  Worth 
International  Airport  Board  for  a 
Spectal-Purpose  Subzone  In  Athens. 
Texas 

(•ruceedings  of  the  Foreign-Trade 
Zones  Board.  Washington.  DC. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  US  C,  ma-Blu). 
the  Foreign  Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  dpplicalion  of 
iho  Da!Us/F(jrl  Worth  Intemiitional  Airpurt 
B4)ard.  grantee  of  FTZ  39.  filed  with  the 
Foreign  Trade  Zones  Board  (the  Board)  cm 
November  9. 19fl7,  and  amended  on  liinuary 
29,  IWiB.  requeatins  specmi-purpose  »!tb7one 
stdtus  for  the  tetevisinn  m»inuijii:ttinnK  plan) 
of  Harvey  Indastnes.  Inc  (HIlj  Iwid'ed  tn 
Atheni.  Texas,  itie  Board,  fmdinii  thdt  the 
requiremenls  of  ihp  Korpi^tn  Tr»de  Zones  Act, 
n$  'imended.  and  the  Board'H  regulritions 
would  Ue  satisfied,  and  that  the  prtiposal 
would  be  in  the  publ.r  inlert-st  if  a  restnctton 
la  adopted  requinng  thai  full  Cualoms  duties 
be  paid  on  foreign  television  picture  lultes. 
approves  the  application  subiect  to  the 
condition  Ihat  t-tll  be  required  to  elect 
pnvileged  foreign  ntatiis  (19  CFR  146.41)  on 
iili  §uch  picture  tubes  used  «t  the  fuciiity  that 
are  «ourced  abroad- 

The  Secreiary  of  Commerce,  ag  Ghairman 
and  Executive  Ofticor  of  the  Board.  Is  hereby 
fluthonzed  fo  issue  a  grant  of  authority  and 
Hppropn^te  Board  Order 

Grant  of  Authority  to  Establish  a 
Foreign-Trade  Subzone  in  Athens,  Texas 

Whereas,  by  an  Act  of  Conjjresa 
approved  June  IB.  1934,  an  Act  To 
provide  for  the  estdblishment.  operation. 
and  maintenance  of  foreign-  trade  zones 
in  ports  of  entr>'  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes."  as 
amended  (19  U  S-C  Bla^^u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  pnvilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  junsdiction  of 
the  United  States: 

Whereas,  the  Board's  regulations  (15 
CFR  400.304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result; 


Whereas,  the  Dallas/Fort  Worth 
International  Airport  Board,  grantee  of 
Foreign-Trade  Zone  No.  39.  has  made 
application  (filed  November  9, 198".  FTZ 
Docket  32-fl7.  52  FR  44620,  and  amended 
on  January  29. 19aa,  53  FR  .1411)  in  due 
and  proper  form  to  the  Board  ior 
authority  to  establish  a  special-purpose 
subzone  at  the  television  manufacturing 
plant  of  Harvey  Industni?s,  Inc..  located 
in  Athens.  Texas; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  lo  be  heard;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Art  and  the  Board's 
regulations  (15  CFR  Part  400)  would  be 
satisfied  and  that  the  proposal  would  be 
in  the  public  interest  if  approval  is  given 
subject  to  the  condition  in  the  resolution 
accompanying  this  action; 

Now,  therefore,  in  accordance  with 
the  application  filed  November  9. 198". 
the  Board  hereby  authorizes  the 
establishment  of  a  subzone  at  the 
television  manufactunng  plant  of 
Harvey  Industries.  Inc..  in  Athens. 
Texas,  designated  on  the  records  of  the 
Board  as  Foreign-Trade  Subzone  No. 
39A,  at  the  location  mentioned  above 
and  more  particularly  described  on  the 
maps  and  drawings  accompanying  the 
application,  said  grant  of  authority  being 
subject  to  the  provisions  and  restnctions 
of  the  Act  and  the  regtilations,  and  to 
those  stated  in  the  n'solulion 
accompanying  this  action,  and  also  to 
the  following  express  conditions  and 
limitations: 

Activation  of  the  subzone  shall  be 
commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto,  any  necessary  permits 
shall  be  obtained  from  federal,  slate, 
and  municipal  aulhonties. 

Officers  and  employees  of  the  United 
States  shall  have  free  and  unrestricted 
access  to  and  throughout  the  foreign- 
trade  subzone  in  the  performance  of 
their  official  duties. 

The  grant  shall  not  be  construed  to 
relieve  responsible  parties  from  liability 
for  injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  zone,  and  tn  no  event  shall  the 
United  States  be  liable  therefor. 
The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engin>?er  with  the  Grantee 
regarding  compliance  with  their  I 

respective  requirements  for  the  i 

protection  of  the  revenue  of  the  United      ' 
States  and  the  installation  of  suitable 
fiicihties.  ' 
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In  witness  whereof  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  he 
signed  and  its  seal  to  be  affixed  hereto 
by  Its  Chairman  and  Executive  Officer 
or  his  delegate  at  Washington.  DC.  this 
16th  day  of  September.  1988.  pursuant  to 
Order  of  the  Board 

Foreign-Trade  Zones  Board. 
Ian  W,  Mare*. 

A  ssistant  Secretary  of  Commerce  for  Import 
AdministroUon.  Chairman.  Committee  of 
Alternates. 

Attest: 
(ohn  |.  Da  Ponle.  |r., 
E'\ecutnf  Se-cretary. 

(FR  Doc  B&-2ia2^  FUed  9-22-«:  IMS  Bm| 
BIIXING  coot  3SlO-C»-« 


Intematlonsf  Tradt  Admintotratton 

|A-&«8-<l29] 

Ftshnettlng  of  Man-Made  Fiber*  From 
Japan;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AQENCV:  International  Trade 

AdminiHtration/Import  Administration, 

Commerce. 

action:  Notice  of  preliminary  results  of 

Antidumping  Duty  Administrative 

Review. 

summary:  In  response  to  requests  by  the 
petitioner  and  respondents,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  finding  on  fishnettingof 
man-made  fibers  iwm  lapan.  The 
review  covers  eight  manufacturers  and/ 
or  exporters  and  one  third-country 
reseller  of  this  merchandise  to  the  U.S. 
and  generally  the  period  June  1. 1986 
through  May  31,  1987. 

Two  firms  had  no  shipments  to  the 
U.S.  during  the  penod.  We  used  the  best 
information  available  for  seven  firms 
which  either  failed  to  respond  or 
provided  inadequate  responses  to  our 
original  questionnaire  or  to  our  requests 
for  additional  information. 

Interested  parties  are  invited  lo 
comment  on  these  preliminary  results. 
EFFECnve  OATt  September  23.  1968. 
FOR  FURTHER  tttFORMATION  COMTACT: 
Sheila  Forbes  or  John  Kuiielman.  Office 
of  Compliance,  Intemaiionai  Trade 
Administration.  U.S.  Depdrtmeni  of 
Commerce,  Washington.  DC  20230; 
telephone.  (202)  377-3601. 

SUPPLEMENT ARV  INFORMATION: 

Background 

On  March  3a  1988.  the  Department  of 
Commerce  ("the  Department") 


published  m  the  Federal  Register  [53  FR 
10264)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  finding  on  fishnetting  of 
man-made  fibers  from  Japan  (37  FR 
11560.  June  9. 1972).  The  petitioner  and 
respondents  requested  in  accordance 
with  S  353.53a(a|  of  the  Commerce 
Regulations  that  we  conduct  an 
administrative  review  We  pubhshed 
notices  of  initiation  on  [uiv  9, 1986  (51 
FR  24883)  and  luly  17.  1967  (52  FR 
27036).  The  Department  has  now 
conducted  those  administrative  rc\iew9 
in  accordance  with  section  751  of  the 
Tariff  Act  of  1930  ("the  Tariff  Acf). 

Scope  of  the  Re\iew 

Imports  covered  by  the  review  are 
shipments  of  fishnettixig  of  man-made 
fibers,  currentJy  classifiable  under  item 
numbers  3554520  and  3S5.4530  of  the 
Tariff  Schedules  of  the  United  Stales 
Armotated  and  Harmonoed  System 
numbers  5608.11  00  and  5608.90.10. 

The  review  covers  eight 
manufacturers  and/or  exporters  and  one 
third-countr>'  reseller  of  Japanese 
fishnetting  of  man-made  fibers  to  the 
U.S.  and  generally  the  period  June  1, 
1986  through  May  31. 1987. 

Two  firms  had  no  shipments  to  the 
U.S.  during  the  period.  One  fuTn  did  not 
respond  to  our  ongmal  questionnaire 
and  two  firms  failed  to  respond  to  our 
requests  for  additional  information.  Four 
firms  provided  inadequate  responses  to 
our  requests  for  additional  informabon. 
Specifically.  Nippon  Kenmo  failed  to 
submit  computer  tapes  of  its  U.S.  and 
home  market  sales  or  request  an 
exemption  from  that  requirement, 
provided  no  e.xplandtions  or  worksheets 
to  support  its  claimed  U,S,  expenses, 
provided  an  incomplete  listing  of  home 
market  and  third-country  sales,  and 
refused  to  explain  or  quantify 
differences  between  U  S.  and  home 
market  merchandise.  For  Mitsui's  sales 
of  fishnetting  produced  by  Hakodate, 
Mitsui  also  failed  to  submit  computer 
tapes  of  its  U.S,  and  third-country  sales 
or  request  an  exemption  from  thai 
requirement;  in  its  claimed  adjustments 
for  differences  in  U,S,  and  Canadian 
merchandise  it  did  not  provide  data  on 
direct  factory  overhead;  it  did  not 
quantify  any  cost  differences  between 
U.S.  and  Icelandic  merchandise;  and  it 
did  not  furnish  individual  sales  listings 
for  either  Canada  or  Iceland.  Hakodate 
failed  to  provide  a  complete  Usting  of 
indirect  sales  to  the  U.S..  provided  an 
inadequate  explanation  of  claimed  U.S. 
and  home  market  expenses,  did  not 
provide  data  on  direct  factory  overhead 
in  its  claimed  adjustments  for  U.S.  cost 
differences,  failed  lo  adequately  explain 
and  quantify  the  differences  in  payment 


terms  on  U.S.  and  home  market  sales, 
and  did  not  provide  dates  of  payment  or 
worksheets  for  accounts  receivable  on 
Canadian  and  Icelandic  sales.  Momoi 
failed  to  submit  computer  tapes  of  its 
U.S.  and  home  market  sales  or  request 
an  exemption  from  that  requirement 
provided  an  incomplete  listing  of  home 
market  sales  and.  though  requested, 
provided  madequate  mformation 
concerning  physical  differences  between 
U.S.  and  home  market  merchandise 
based  on  cost  differences  by  !>!>€  of 
fishnetting  (direct  matenals.  direct 
labor,  and  direct  factory  overhead).  For 
these  firms  we  used  the  best  informatiun 
available  for  appraisement  and  cash 
deposit  purposes,  which  was  the  highest 
rate  from  the  last  review. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
prehramarily  determine  that  the 
following  margins  exist: 


Manufacture 
CKportar 

T»TiepencKJ 

Mai»n 

(perceon 

Arnkan 

0e;01/86-05'31/B7 

1»30 

Hakodate , 

gS/Ot/B6-06J31ffl7 

lax 

Haxodat*/ 

Mitso  

06/01 /B3-05/3I/B6 

lejo 

Momo  

06/01/86-06/31/87 

1630 

Mwishita 

06/01/B6-OS/31/67 

'  1266 

Uorams/ 

Mtlsm 

06/01 /86.0S/3I/87 

'  16.30 

Naqarfa 

Sotfnosfto 

06/01 /B2.05/31/M 

1830 

Nepoo 

06/01/96-06/31/67 

1&30 

r^a-Counvy 

«M<*r' 

Wktmrt-i 

FVebc  Ftsfttfig 

Gear/ 

iCanada)-- 

06/01 /S6-05/31/B7 

16  30 

>  No  shofnanu  a^ng  Vte  oonoa.  mar^n  bom  last 
penod  in  wt1«:^  tf>e'e  wve  sr^ipmenti 

Interested  parties  may  request 
disclosure  and/or  an  admimstrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  B  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  35  days  after  the  date  of 
publication  or  the  first  workday 
thereafter  Pre-heanng  briefs  and/or 
wntten  comments  from  interested 
parties  may  be  submitted  not  later  than 
25  days  after  the  date  of  publication. 
Rebuttal  bnefs  and  rebuttals  to  wntten 
comments,  limited  to  issues  raised  m 
those  comments,  may  be  filed  not  later 
than  32  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  indudtngthe 
results  of  its  analysis  of  any  such 
comments  or  heanng. 

Further,  as  provided  by  section 
751(a](lJ  of  the  Tariff  Act,  a  cash  deposit 
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of  estimated  antidumpmi;  duties  based 
on  the  above  margins  shall  be  requirfd 
for  all  shipments  by  the  reviewed  firms 
of  Japanese  fishnetting  of  man-made 
fibers.  For  any  shipments  from  the 
remaining  known  manufacturers  and/or 
exporters  not  covered  by  this  review, 
the  cash  deposit  will  continue  to  be  at 
the  rate  published  in  the  final  results  of 
the  last  administrative  review  for  each 
of  those  firms  (49  FR  18339.  April  30. 
19ft4,  and  53  FR  10264.  March  30.  1988) 

For  any  future  entnes  of  this 
merchandise  from  a  new  manufacturer/ 
exporter  not  covered  in  this  or  prior 
administrative  reviews  whose  first 
shipments  of  Japanese  Tishnetting  or 
man-made  fibers  occurred  after  May  31. 
1987,  and  who  is  unrelated  to  any 
reviewed  firm  or  any  previously 
reviewed  firm,  no  cash  deposit  shall  be 
required.  These  deposit  requirements 
are  effective  for  all  shipments  of 
Japanese  fishnetting  of  man-made  fibers 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751fa)(l) 
of  the  Tariff  Act  (19  L'.S  C.  1675[a)ll]) 
and  19  CFR  353.53a. 

Date  September  9,  198a 
Jan  W.  Maret. 

Asstsiant  Secretary  for  Import 
Admimstraiion 

|FR  Doc.  8a-2132J  Filed  9-22-68;  &i5  am] 
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(C-533-063I 

Certain  Iron-Metal  Castings  From 
India:  Amendment  to  Final  Results  of 
Countervailing  Duty  Administrative 
Review  In  Accordance  Wttti  Decision 
Upon  Remand 

aoewy:  International  Trade 

Administration /Import  Administration. 

Commerce 

ACTION:  Notice  of  Amendment  to  final 

results  of  Countervailing  Duly 

Administrative  Review  in  accordance 

with  decision  upon  remand. 

summary:  The  Court  of  International 
Trade  has  upheld  remand  results 
submitted  by  the  Department  of 
Commerce  on  July  8,  1988.  The  remand 
involved  the  final  results  of  the 
administrative  review  of  the 
countervailing  duly  order  on  certain 
iron-meta!  castings  from  India  for  the 
period  Januar>'  1.  1984  through 
December  31.  1984,  As  a  result  of  the 
remand  decision,  the  Department  has 
determined  the  net  subsidy  to  be  7.31 
percent  ad  valorem. 


EFFECTIVE  DATE;  September  23.  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  Swell  or  Paul  McGarr,  Office  of 
Compliance.  International  Trade 
Administration.  V  S.  Department  of 
Commerce.  Washington.  DC  20230; 
telephone:  (202)  377-3337. 
SUPPlfMEMTARV  INFORMATION: 
Background 

On  December  22.  1986.  the 
Department  of  Commerce  |"the 
Department"!  pubished  m  the  Federal 
Register  (51  FR  45789)  the  final  results  of 
Its  administrative  review  of  the 
countervailing  duty  order  on  certain 
iron-metal  castings  from  India.  The 
review  covered  the  period  January  1, 
1984  through  December  31.  1984.  the 
results  of  that  review  were  challenged  in 
the  Court  of  International  Trade  C'CrT') 
by  Indian  exporters,  RSi  [India).  Pvt. 
Ltd..  et  a!  Pursuant  to  an  injunction 
issued  on  January  20,  1987.  to  continue 
suspension  of  liquidation  of  entries  of 
the  subject  merchandise  pending  final 
judgment  of  the  CIT  On  April  27. 198a 
the  CIT  in  HS/  India  Pvt..  Ltd.  et  al  v. 
United  States,  Slip  Op.  88-49,  remanded 
the  final  results  of  review  to  the 
Department  to  recalculate  the  net  IPRS 
benefit  received  by  RSI.  On  July  8. 1988, 
we  submitted  the  final  results  of  the 
remand  to  the  CIT.  The  rcsmand  results 
were  affirmed  in  Slip  Op  88-110  (August 
22.  1988), 

Remand  Results 

Pursuant  to  the  remand  in  RSI  (India). 
the  Department  was  required  to 
recalculate  the  net  IPRS  benefit  received 
by  RSI,  The  CIT  held  that  the 
Department's  methodology  did  not 
reflect  factual  information  contained  in 
'he  administrative  record  and  that  the 
Department  should  recalculate  RSfs  net 
benefit  by  allocating  benefits  received 
under  the  IPRS  over  the  export  value  of 
all  castings  to  all  markets. 

We  divided  RSI's  total  IPRS  benefit 
received  for  all  castings  by  its  total 
value  of  all  castings  exported  to  all 
markets  to  recalculate  RSfs  net  benefit 
from  this  program.  We  then  weight- 
averaged  this  rate  and  the  rates  from  the 
IPRS  rebate  previously  determined  for 
the  other  companies  under  review  by 
each  company's  share  of  exports  of  the 
subject  merchandise  to  the  United 
States.  The  weighted-average  rate  for 
the  IPRS  is  6,54  percent  ad  valorem  and 
the  new  weighted-average  country-wide 
rate  for  all  programs  for  both 
assessment  and  cash  deposit  purposes  is 
7.31  percent  ad  valorem. 

As  a  result  of  the  remand  decision,  we 
are  amending  the  final  results  of  the 
administrative  review  of  the 


countervailing  duty  order  on  certain 
iron-metal  castings  from  India  for  the 
period  January  1. 1984  through 
December  31. 1984  to  incorporate  the 
reasoning  and  calculations  set  forth 
above.  Accordingly,  we  determined  thai 
the  net  subsidy  during  the  period  of 
review  is  7.31  percent  ad  valorem. 

The  Department  will  instruct  the 
Customs  Service  to  assess 
countervailing  duties  of  7.31  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  the  subject  merchandise  exported  on 
or  after  January  1. 1984  and  on  or  before 
December  31. 19&4. 

The  Department  will  also  instruct  the 
Customs  Service  to  collect  a  cash 
deposit  of  estimated  countervailing 
duties,  as  provided  by  section  751(a)(1) 
of  the  Tariff  Act,  of  7.31  percent  of  the 
fob.  invoice  price  on  all  shipments  of 
this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice. 
|an  W.  Mar«i, 
Assistant  Secretary.  Import  Administration. 

Dale  Scplemher  14. 1988. 
|FR  Doc  8»V-2ia::5  Filed  9-22-88;  8:45  am) 
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IC-S49-B031 

initiation  of  Countervailing  Duty 
Investigation;  Malleable  Iron  Pipe 
Fittings  From  Thailand 

AOENCV:  Import  Admmistraliun. 
International  Trade  Administration. 
Commerce. 
ACTION:  Notice. 

SUMMAAv:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Thailand  of  malleable  iron  pipe 
fittings  (pipe  fittings)  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  receive  benefits  which  constitute 
bounties  of  grants  within  the  meaning  of 
the  counter\ailing  duty  law.  If  this 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  on 
or  brfore  November  23.  1988 
EFFECTIVE  DATE:  September  23,  1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Roy  Malmrose  or  Barbara  Tillman, 
Office  of  Counterxailmg  Duty 
Investigations.  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street, 
and  Constitution  Avenue.  NW., 
Washington.  DC  20230:  telephone  (202) 
377-2815  and  (202)  377-2438. 
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SUPPLEMENTARY  INFORMATION: 
The  Petition 

On  August  30.  1988,  we  received  a 
pc-tition  in  proper  form  from  the  Cast 
Iron  Pipe  Fittings  Committee, 
Washington  DC.  filed  on  behalf  of  the 
lf,S  industry  producing  malleable  iron 
pipe  fittings.  CIPFC  comprises  four  of 
the  five  domestic  manufacturers  of 
malleable  iron  pipe  fittings  and  has 
received  support  for  its  petition  from  the 
one  U.S.  non-CIPFC  manufacturer,  tn 
comphance  with  the  filing  requirements 
of  section  355.26  of  the  Commerce 
Regulations  (19  CFR  355.26).  the  petition 
alleges  that  manufacturers,  producers, 
or  exporters  of  pipe  fittings  in  Thailand 
receive,  directly  or  indirectly,  certain 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  section  303 
of  the  Tanff  Act  of  1930.  as  amended 
(the  Act). 

Since  Thailand  is  not  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)  of  the  Act. 
section  303  of  the  Act  applies  to  this 
investigation.  The  merchandise  subject 
to  this  investigation  is  dutiable  and 
therefore,  in  accordance  with  section 
303{b)  of  the  Act,  petitioner  is  not 
required  to  allege  that,  and  the  ITC  is 
not  required  to  determine  whether. 
imports  of  these  products  from  Thailand 
materially  injury,  or  threaten  material 
injury  to.  a  U.S.  industry. 

Petitioner  has  alleged  that  it  has 
standing  to  file  the  petition.  Specificatty, 
petitioner  has  alleged  that  it  is  an 
interested  party  as  defined  under 
section  771(9)(C)  of  the  Act  and  that  it 
has  filed  the  pf.'tiljun  on  behalf  of  the 
US.  industry  manufacturing  the 
products  that  are  subject  to  this 
investigation. 

If  any  interested  party  as  described 
under  paragraphs  (C),  (D).  (E),  or  (F)  of 
section  771(9)  of  the  Act  wishes  to 
register  support  of  or  opposition  to  this 
petition,  please  file  written  notification 
with  the  Commerce  official  cited  in  the 
'For  Further  Information  Contact" 
section  of  this  notice. 

Initiation  of  [ovestigalion 

Under  section  702lcJ  of  the  Act.  we 
must  determine,  withm  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  a  counlervailing  duty 
investigation,  and  whether  it  contains 
information  redsunably  available  to  the 
petitioner  supporting  the  allegations-  We 
have  examined  the  petition  on  pipe 
fittings  from  Thailand  and  have  found 
that  it  meets  these  requirements. 
Therefore,  we  are  uultatmg  a 
countervailing  duty  investigation  to 
determine  whether  manufdclurcrs. 


producers,  or  exporters  of  pipe  fittings  in 
Thailand  as  described  m  the  'Scope  of 
the  Investigation"  section  of  this  notice. 
receive  bounties  or  grants.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminary  detenninatiun  on 
or  before  November  23, 1988. 

Scope  of  lavestigatioa 

The  United  Slates  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature  On  January  1, 
1989,  the  U.S.  tariff  schedules  will  be 
fully  converted  to  this  Harmonized 
Tariff  Schedule  (KTS)  and  all 
merchandise  entered  or  withdrawn  from 
warehouse  for  consumption  on  or  after 
this  date  will  t)e  classified  solely 
according  to  the  appropriate  UTS  item 
number(8).  Until  that  time,  however,  the 
Department  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  Slates  Annotated  (TSUSAj  item 
number(s)  and  the  appropriate  HTS  item 
numberis)  with  its  product  descriptions. 
As  with  the  TSUSA.  the  ^ffS  item 
numbers  are  pruvidf^d  for  convenience 
and  customs  purposes.  The  wntten 
description  remains  dispositive  as  to  the 
scope  of  the  product  coverage. 

We  are  requeslmg  petitioners  to 
include  the  appropriate  HTS  item 
number(5)  as  well  as  the  TSUSA  item 
numberjs)  in  all  new  petitions  filed  wiih 
the  Department  through  the  end  of  this 
year.  A  reference  copy  of  the  HTS 
schedule  is  available  for  consultation  in 
the  Central  Records  Unit.  Room  B-099. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC  20230  Additionally,  all 
Customs  OfTices  have  reference  copies 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

The  products  covered  by  this 
investigation  are  malieabte  iron  pipe 
fittings,  advanced  in  condition  by 
operations  or  processes  subsMjuent  to 
the  casting  process,  other  than  with 
grooves,  classified  under  TSUSA 
category  610.7400  and  classified  under 
m'S  categor>'  7307. 19.90. 

Allegations  of  Bounties  or  Grants 

Petitioner  lists  a  number  of  practices 
by  the  Government  of  Thailand  which 
nllegedly  confer  bounties  or  grants  on 
manufacturers,  producers,  or  exporters 
of  pipe  fittings  in  Thailand  We  are 
initiating  an  investigation  of  the 
following  programs: 

•  Export  Packing  Credits. 

•  Rediscount  of  Industrial  Bills. 

•  Electricity  Discount  for  Exporters. 

•  Tax  Certificates  for  Exports. 
■  Investment  Promobon  Act 

— Income  Tax  Exemption 


—Goodwill  and  Royalties  Tax 

Exemption 
— Tax  Deduction  for  Dividends 
— Double  Deduction  of  Foreign 

Marketing  Expenses  and  Foreign 

Taxes 

•  Export  ih-ocessing  Zones. 

•  International  Trade  Promotion 
Fund. 

Although  not  specifically  alleged  by 
petitioner,  we  are  also  investigating 
whether  the  manufacturers,  producers  or 
exporters  of  pipe  fittings  in  Thailand 
receive  countervailable  benefits  under 
the  following  programs: 

•  Reduced  Business  Tax  for 
Producers  of  Intermediate  Goods  for 
Export  indiislries. 

•  Holding  of  Foreign  Currency 
Accounts  Under  the  Investment 
Promotion  Act. 

This  notice  is  published  pursuant  to 
section  702{c)l2)  of  the  Act. 
|an  W.  Mares, 

Assistant  Secretary  for  Import 
A  dminisiralion. 
S4iptember  19. 1988. 

|FR  Di)C.  88-21826:  Filed  9-22-68:  8;4S  Sffl) 
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(A-588-0e61 

Spun  Acrylic  Yam  From  .Japan;  Final 
Results  Of  Antidumping  Duty. 
Administrative  Review  and  Revocation 
In  Part 

AGENCV:  International  Trade 

Ad  ministration /Import  Administration. 

Commerce. 

ACTION:  Notice  of  final  results  of 

Antidumping  Thi\y  Administrative 

Re\iew  and  revocation  m  part. 

SUWMARV:  On  fune  8. 1988.  the 
Department  of  Commerce  ("the 
Depiirlment  ■)  published  in  the  Federal 
Register  [53  FR  21507)  the  preliminary' 
results  of  its  administrative  review  and 
tentative  determination  to  revoke  in  part 
the  antidumping  duty  order  on  spun 
acrylic  yam  from  [apan  145  FR  24127, 
April  8,  1980).  The  Department  has  now 
completed  that  administrative  review  in 
accordance  with  section  751  of  the  Tanff 
Art  of  1930. 
EFFECTIVE  DATE;  Septe.Tiber  23. 1988. 

FOR  FURTHER  INFOMMATIOM  CONTACT: 

Biirbara  Victor  or  Dav^d  P.  Mueller. 
Officf  of  Comphance,  Intemaljonal 
Trade  Administration,  U5.  Departmeni 
of  Commerce.  Washington.  DC  20230: 
telephone:  (202)  377-5222/2923. 
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SUPPLEMENTARY  INFORMATION: 
Background 

On  ]<ine  8,  1988.  the  DepartmenI  of 
Commer-e  published  the  preHminory 
results  of  its  administrative  review  and 
tenlalive  detennination  lo  revoke  in  pari 
the  antidumpiny  duty  order  on  spun 
acrylic  yam  From  lapan.  The  review 
covers  eight  exporters  of  this 
merchandise  and  the  periud  April  1. 

1986  through  March  31.  1987. 
We  gave  interested  parties  an 

opportunity  to  comment  on  our 
preUminary  results  and  tentative 
determination  to  revoke  m  part.  We 
received  no  comments.  We  also 
determined  that  there  were  no 
shipments  of  this  merchandise  to  the 
United  States  by  the  firms  during  the 
period  Apnl  1,  1987  through  the  date  of 
the  tentative  determination  to  revoke  in 
pari.  We  advised  the  petitioner  that 
there  were  no  shipments  and  we 
provided  an  additional  opportunity  to 
comment  and  we  received  comments. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  spun  acrvlic  phed  yam  for 
machine  knittmg.  currently  classifiable 
under  items  3105015  and  310.5049  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA|  and  5.V)9  -32.00  of 
the  flarmonized  System 

The  review  covers  eight  exporters  of 
Japanese  spun  acrylic  yam  to  the  United 
Stales  and  the  period  April  1,  1988 
through  March  31,  1987, 

Analysis  of  Comments  Received 

We  received  comments  from  the 
petitioner,  the  American  Yam  Spinners 
Association  (AYSA). 

Commen!  I  AYSA  submitted  import 
statistics  for  the  TSUSA  categories 
covered  by  the  order  for  the  period  April 

1987  through  May  1988,  The  Department 
has  an  obligation  to  verify  this 
information  to  determme  if  the  imported 
merchandise  is  subject  to  the  order. 

Dppartrv^nt  s  PosUior-  The 
Department  reviewed  the  import 
statistics  provided  by  AYSA  as  well  as 
import  statistics  covering  1966  and 
found  that  there  were  no  significant 
changes  in  quantities  under  the 
applicable  TSUSA  classifications-  The 
TSUSA  classifications  covering  spun 
acrvhc  yam  are  "basket '  provisions  and 
include  a  variety  of  products  not  subject 
to  the  antidumping  duty  order  As  stated 
in  our  preliminary  results  of  review,  our 
Tokyo  office  verified  that  there  were  no 
shipments  of  this  merchandise  from  the 
5  firms  seeking  revocation  during  the  4 
years  pnor  to  the  tentative  revocation. 
Moreover  the  Customs  Service  has 
verified  thai  there  have  been  no 
shipments  by  these  firms  for  the  period 


April  1.  1986  through  June  8.  19B8,  the 
date  of  our  tentative  revocation. 

Comment  2.  AYSA  suggests  thai  the 
Department  require  all  exporters  to  stale 
in  wnting  that  they  have  not 
transshipped  spun  acrylic  yam  through 
third  countries  lo  the  United  States. 

Department's  Postition:  As  stated  in 
our  last  notice  of  final  resulta  of 
administrative  review  published  in  the 
Federal  Register  on  November  16.  1987 
(52  FR  43781}.  the  DepartmenI  notified 
the  Customs  Service  of  the  possibility  of 
transshipments.  No  transshipments  have 
been  reported  by  the  Customs  Service. 
We  see  no  need  to  revisit  this  question 
absent  new  information  giving  some 
basis  to  suspect  a  change  in  trading 
patterns  since  the  last  time  this  concem 
was  raised. 

Final  Results  of  Review  and  Revocation 
in  Part 

Based  on  our  analysis,  the  final 
results  of  review  are  unchanged  from 
those  presented  in  the  prehminary 
results,  and  we  revoke  the  order  for  this 
merchandise  exported  to  the  United 
States  by  C  Itoh  and  Co..  Ltd..  Gunze 
Sangyo.  Inc.,  Nichimen  Corp..  Nissho 
Iwaj  Corp.,  and  Teijin  Shoji  Kaisha,  Ltd. 

For  the  remaining  firms  reviewed,  we 
determine  that  the  following  margins 
exist: 


Manutacturw  /exporter 

Mvgin 
(percent* 

Mitsut  4  Co..  Ud .„        _ 

•0 

'  No  sNpntenia  dumQ  the  period:  margns  from 
fav  value  trrvesnciauon 

*  No  shiomefits  dunng  me  [>enod.  margin  fror*  last 
revi»*  in  ^»fnlc^  me'e  onijwe  s^■pmems 

For  the  reasons  set  forth  In  the 
preUminary  results  and  tentative 
determination  to  revoke  in  part,  we  are 
satisfied  that  there  is  no  likelihood  of 
resumption  of  sale.<)  at  less  than  fair 
value  by  C.  Itoh  and  Co..  Ltd..  Gunze 
Sangyo.  Inc..  Nichimen  Corp..  Nissho 
IwQi  Corp..  and  Teijin  Shoji  Kaisha,  Ltd. 
this  partial  revocation  applies  to  alt 
unliquidated  entries  of  Ihis  merchandise 
exported  by  C,  Itoh.  Gunze  Sangyo. 
Nichimen.  Nissho  Iwai  or  Teijin  Shoji 
and  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
lune  a,  1988.  the  date  of  our  tentative 
determination  lo  revoke  with  respect  (o 
these  firms.  The  Department  will 
instruct  the  Customs  Service  not  to 
assess  antidumping  duties  on  all 
appropriate  entries  for  these  firms. 

Further,  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  of  1930.  the 
Department  shall  require  a  cash  deposit 
of  estimated  antidumping  duties  for  the 


other  firms  listed  above.  For  any 
shipments  from  (he  one  remaining 
known  manufacturer/exporter  not 
covered  by  this  review,  a  cash  deposit 
rhall  be  required  at  the  rate  published  in 
the  final  results  of  the  last 
administrative  review  for  that  firm  (49 
Vn  22368,  May  29. 1984}. 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter,  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  occurred 
after  June  8. 1988  and  who  is  unrelated 
to  any  reviewed  firm  or  any  previously 
reviewed  firm,  no  cash  deposit  shall  be 
required. 

These  deposit  requirements  are 
effective  for  at!  shipments  of  |apanesp 
spun  acrylic  yam  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  ihis 
notice  and  shall  remain  in  effect  until 
publication  of  the  next  administrative 
review. 

This  administrative  review, 
revocation  in  part,  and  notice  are  in 
accordance  wilh  sections  751  (al(l)  end 
(c)  of  the  Tariff  Act  (19  USC  1675 
laKl],  (c))  and  sections  353.S3a  and 
353.54  of  the  Commerce  Regulations  (19 
CFR  353.53a.  353,54). 
jao  W.  Mares. 

Assi$tant  Secrotary  for  import 
Admmistrutian. 
Dale:  September  19. 19B8. 

IFR Doc  88-21824  Filed 9-22-88;  845 ami 
BfLUMCCOOE  35t0-0ff-M 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  University  of 
Illinois  at  Chicago 

Pursuant  lo  section  6(cJ  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub 
L  89-651:  80  Stat.  897:  15  CFR  Pari  301 1. 
we  invite  comments  on  the  question  of 
whether  inBlruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  Ihe  United  States. 

Comments  must  comply  with 
S  301.5(a)  (3)  and  (4)  of  Ihe  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce.  Washington. 
DC  202.30.  Applications  may  be 
examined  between  8:30  a.m.  and  5:00 
p.m.  in  Room  1523.  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue  NW.,  Washington,  DC 

Docket  No.  B8-068R  Applicant: 
University  of  Illinois  at  Chicago, 
Purchasing  Division.  P.O.  Box.  6998.  833 
South  Wood  Street.  Chicago.  IL  60680. 
Instrument:  Gas  Chromatograph/Mass 
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Spectrometer  with  Data  System.  Mode! 
MAT  90.  Manufacturer:  Finnigan  MAT 
GmbH,  West  Germany.  Original  notice 
of  this  resubmitted  application  was 
published  In  the  Federal  Register  of 
January  27. 1988, 

Docket  No.  88-088R.  Applicant:  U.S. 
Environmental  Protection  Agency.  MD- 
33.  Research  Tnangle  Park,  NC  27771. 
Instrument:  Gas  Chromatograph/Mass 
Speclrometer/Dala  System.  MAT  90. 
Manufacturer:  Finnigan  MAT.  West 
Germany,  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Federal  Register  of  February  29. 
1988. 

Docket  No.  Q^IUR.  AppJjcanL- 
University  of  California.  San  Diego.  La 
)olla.  CA  92093.  Instrument:  Mass 
Spectrometer,  Mode!  VG  54O0. 
Manufacturer:  y/G  Micromass,  United 
Kingdom.  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Federal  Register  of  April  27. 1988. 

Docket  No.  88-144R.  Applicant: 
University  of  Minnesota,  Department  of 
Aerospace  Engineering  and  Mechanics. 
107  Akerman  Hall.  120  Union  Street  SE., 
Minneapolis.  MN  55455.  Instrument: 
Bridgman  Stockbarger  Growth  System. 
Manufacturer:  Crystalox  Ltd..  United 
Kingdom.  Original  notice  of  this 
resubmitted  application  was  pubhshed 
in  the  Federal  Register  of  April  27. 1988. 

Docket  No.  88-245.  Applicant: 
University  of  Colorado,  Laboratory  for 
High  Voltage  Electron  Microscopy. 
Department  of  Molecular.  CelluJar  and 
Developmental  Biology.  Campus  Box 
347,  Boulder.  CO  80309.  Instrument: 
Goniometer.  Objective  Lens.  Beam 
Deflector  Kit  and  other  Accessories  for 
an  Electron  Microscope.  Manufacturer: 
|EOL  Ltd.,  Japan.  Intended  Use:  These 
accessories  to  an  existing  electron 
microscope  will  be  used  in  numerous 
applications  of  high  voltage  electron 
microscopy  to  biological  materials  for 
basic  biomedical  research.  The  projects 
carried  oul  will  include  studies  of  nerves 
in  both  sensory  systems  and  the  central 
ner\'0us  system;  cancerous  and  normal 
cells  during  cell  division;  the  motile 
apparatus  of  normal  and  abnormal 
sperm:  and  the  structure  of  embryos  as 
ihey  develop.  The  objectives  of  all  the 
investigations  are  the  elucidation  of 
normal  biological  processes  and  the 
understanding  of  diseased  states. 
Application  Received  by  Commissioner 
of  Customs:  August  3.  1988. 

DocJiCt  No-  88-251.  Applicant: 
University  of  Virginia  Medical  Center, 
Box  2B6.  Charlottesville.  VA  22908. 
Instrument  Stopped-Flow  Apparatus. 
Manufacturer:  Hi-Tech  Scientific.  Ltd.. 
United  Kingdom.  Intended  Use:  Studies 
of  fluorescent  dyes  which  demonstrate 
changes  in  fluorescence  intensity  and/or 


spectrum  in  a  manner  which  reflects  the 
environment  in  which  the  probe  is 
located.  Application  Received  by 
Commissioner  of  Customs:  August  8, 
1988. 

Docket  No.  88-252.  Applicant:  Oregon 
Stale  University.  College  of 
Oceanography.  Oceanography  Admin 
Bldg.  104.  Corvallis.  OR  97331-5503 
l:istrument:  Electron  Probe 
Microanalyzer.  Model  CAMEBAX  SX- 
50.  Manufacturer  Camera.  France. 
Intended  Use:  Studies  of  the  formation 
of  the  various  rocks  and  minerals  on 
Earth,  on  the  Moon  and  in  meteorites 
and  ore  deposits.  In  addition.  Ihe 
instrument  will  be  used  in  a  course 
entitled  "Principles  of  Electron 
Microprobe  Analysis"  which  will 
involve  an  introduction  lo  the  principles 
and  usage  of  the  electron  microprobe  for 
analyses  of  geological  materials  (rocks 
and  minerals).  Application  Received  by 
Commissioner  of  Customs:  August  & 
1968. 

Docket  No.  88-253.  Applicant:  Virginia 
Military  Institute.  Route  11.  Lexington. 
VA  24450.  Instrument:  Terrain 
Conductivity  Meter.  Model  EM34-3-DL. 
Manufacturer:  Geomcs.  Ltd..  Canada. 
Intended  Use:  The  instrument  will  be 
used  for  educational  purposes  in  a 
course  which  will  allow  students  lo 
understand  and  become  familiar  with 
geophysical  instruments.  Application 
Received  by  Commissioner  of  Customs: 
Augusts.  1988. 

Docket  No.  88-254.  Applicant  U.S. 
Geological  Sur\ey,  975  W.  3rd  Avenue. 
Columbus.  OH  43212.  Instrument: 
Ground  Conductivity  Electromagnetic 
System  &  Data  Logger.  Model  eKI34-2- 
DL  and  EM-55,  Manufacturer  CISCO. 
Canada.  Intended  Use:  The  instrument 
will  be  used  in  investigations  to  help 
determine  geologic  formation  materials, 
mostly  combining  sand,  gravel,  and  clay. 
A  determination  will  also  be  made  as  to 
the  saturation  of  the  materials  and  the 
approximate  depth  to  ground  water. 
Aireas  of  higher  specific  conductance 
will  also  be  traced  and  recorded.  These 
investigations  will  be  conducted  lo 
determine  the  impacts  of  highway- 
deicing  chemicals,  predominantly 
chloride,  on  the  ground  water  quality  of 
shallow  unconfined  aquifers  that 
underlie  highways  in  Ohio,  and  to 
determine  Ihe  salt  concentration  present 
in  the  soil  and  unsaturated  zone. 
Application  Received  by  Commissioner 
of  Customs:  August  9. 1988. 

Docket  No.  88-255.  Applicant: 
California  State  University,  Long  Beach, 
Chemistry  DepartmenI,  1250  Bellflower 
Blvd.,  Long  Beach,  CA  90840. 
Instrument:  Stopped-Flow 
Spectrofluorimeler.  Model  SF-51. 
Manufacturer:  Hi-Tech  Scientific.  Ltd.. 


United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  to  study  the 
rates  (kinetics)  of  very  fast  reactions  in 
solution:  specifically,  electron-transfer 
reactions  involving  transition  metal 
complexes  and  ions  such  as  the 
silver{ll) — cyclams  and  the  thiones  and 
the  iron(in)  tns(pol>*pyridme)  complexes 
and  amines,  and  acid  catalyzed 
hydrolysis  reactions  of  several  bemi- 
acetals.  The  kinetics  data  obtained  will 
be  used  to  elucidate  the  reaction 
mechanistic  pathways  which  are  crucial 
to  all  chemical  reactions.  In  addition, 
the  instrument  will  be  used  for 
educational  purposes  in  the  courses: 
Chemistry  373  Physical  Chemistry 
Laboratory.  Chemistry  496 
Undergraduate  Research.  Chemislr>'  697 
Directed  Research  and  Chemistry  688 
Thesis  Research.  Applicotian  Received 
bv  Commissioner  of  Cu.'itotr^s:  August  9. 
1988. 

Docket  No.  88-256.  Applicant:  U.S. 
Geological  Survey.  12201  Sunrise  Valley 
Drive,  954  National  Center.  Reslon,  VA 
22092.  Instrument:  Gas  Isotope  Ratio 
Mass  Spectrometer  System,  Model  251. 
Manufacturer  Finnigan  MAT,  West 
Germany.  Intended  Use:  The  instnimeni 
will  be  used  for  stable  isotope  studies 
including  analyses  of  carbon,  nilroge-n, 
oxygen,  and  sulfur.  The  overall  objeriut' 
of  the  investigations  is  a  deduce  the 
geologic  processes  involved  in  the 
formation  and  distribution  of  ore 
deposits.  Application  Received  by 
Commissioner  of  Customs:  August  10. 
1988. 

Docket  No.  88-257.  Applicant  Arizona 
State  University.  Department  of  Botany. 
Tempe.  AZ  85287-1601.  Instrument 
Electron  Microscope  System.  Model 
CM12S  with  Accessories.  Manufacturer 
N.V.  Philips.  The  Netherlands.  Intended 
i/se.The  instrument  will  be  used  for 
research  in  the  following  areas:  (a) 
Maturation  and  early  development  in 
mammalian  oocytes,  (b)  localization  nf 
mRNA  and  cyloskeletal  proteins  during 
maturation  of  Xenopus  eggs.  (c). 
redistribution  of  cell  calcium  during 
exocytosis  in  secretory  cells,  (d) 
extracellular  coats  on  sea  urchm  and 
amphibian  eggs  and  ultrastructural 
modifications  of  these  during 
fertilization,  (e)  immunocytochemical 
localization  of  snake  venom  myotoxins. 
and  (f)  binding  and  mode  of  action  of 
bacterial  mosquito-larvicidal  toxins. 
Application  Received  by  Commissioner 
of  Customs:  August  10,  1988. 

Docket  No.  88-258.  Applicant 
Rensselaer  Polytechnic  Institute,  110  8th 
Street,  Troy.  N'Y  12180-3590-  Instrument 
Molecular  Beam  Epitaxy  System.  Model 
V90S  and  V90H.  Manufacturer  VG 
Scmicon,  Ltd..  United  Kingdom. 
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Intended  Use:  The  mstrumenf  will  be 
used  to  study  the  process  of  molecular 
beam  epitaxy  of  various  meials. 
aemiconductors  and  insulators  onto 
silicon  |Si]  and  gallium  arsenide  (GaAa) 
substrates.  The  instrument  wiU  also  be 
an  integral  part  of  the  training  of 
graduate  students  at  the  Master's  and 
PhD,  levels.  Application  Received  by 
Commissioner  of  Customs:  August  10, 
1988- 

Docket  So.  88-260.  Applicant:  Centers 
for  Disease  Control,  Center  for 
Infectious  Diseases.  1600  Clifton  Road. 
NE..  Atlanta,  GA  30333.  Instrument: 
High  Dose  Rate  Research  irradiator, 
Model  Gammacell  220  Manufacturer: 
Atomic  Energy  of  Canada  Ltd  ,  Canada 
Intended  Use.  The  instniment  wil!  be 
used  for  studies  on  mactivation  of 
infectious  virus  or  virus  infected  cells  to 
determine  the  proper  dose  of  each 
organism  that  does  not  destroy 
antigenicity-  The  instrument  will  also  be 
used  in  radiation  safety  courses  and  for 
individual  instruction.  Application 
Received  by  Commissioner  of  Customs: 
Aiigusi  11.  1988. 

Docket  So.  88-261.  Applicant:  Bard 
College.  Annadale-on-Hudson.  \Y 
12504.  Instrument:  Rapid  Kinetics 
Accessory.  Model  SFA-11. 
Manufacturer  Hi-Tech  Scientific,  Ltd., 
United  Kingdom.  Intended  Use  Studies 
of  the  rate  of  reaction  of  photochromic 
compounds  (indotospirans)  with  acid 
and  bases.  The  instrument  will  also  be 
used  for  undergraduate  teaching  of 
organic  and  physical  chemistry 
Application  Received  by  Commissioner 
of  Customs:  August  11. 1988. 

Docket  No-  88-262.  Applicant:  Food 
dnd  Drug  Administration.  Center  for 
Biologies  Evaluation  and  Research.  8800 
RockviUe  Pike.  Bethesda.  MD  20B92. 
Instrument:  Mass  Spectrometer.  Model 
BIO  ION  20.  Manufacturer:  BIO-ION 
Nordic  AB.  Sweden,  intended  Use: 
Studies  of  proteins  synthesized  by 
recombinant  DNA  technoiogy  and  other 
high  molecular  weight  biomolecules. 
such  as  polysacchandei  and 
polynucleotides,  that  are  not  amenable 
to  direct  analysis  by  other  mass 
spectromelnc  methods.  Application 
Received  by  Commissioner  of  Customs: 
.August  15.  1988. 

Docket  No.  88-^283.  Applicant: 
University  of  California.  Berkeley.  24Ci5 
Bowditch  Street.  Berkeley,  CA  94720. 
Instrument:  NMR  Spectrometer,  Model 
AM  300wb.  Manufacturer  Bruker 
Analytische  GmbH.  We»t  Germany 
Intended  Use:  The  instrument  will  be 
used  for  analysis  of  chemical  and 
biological  materials  during  the  followmg 
experiments,  (a)  Ionic  osmoregulation 
and  bioenergetica  of  cyanobaciena,  (b) 
rpgulation  and  control  of  cytoplasmic 


cellular  pH  and  studies  of  the  acidic 
compartments  m  gdstnc  glands,  (c) 
studies  of  the  chemical  components  and 
how  they  change  in  red  blood  cells, 
mitochtindna.  and  liver  cells,  |d)  organic 
synthesis  of  new  chemical  problems  for 
studying  biological  mechanisms  of 
intracellular  stgnaUing.  The  instruraenl 
will  also  be  used  for  instruction  of  NMR 
techniques.  Application  Received  by 
Commissioner  of  Customs:  August  15. 
1988. 

Docket  No.  88-284  Applicant:  The 
College  of  William  Hk  Mary  in  Virginia, 
Department  of  Physics.  Campus  Drive. 
Williamsburg.  VA  23^H5  Instniment: 
Atomic  Hydrogen  Stiurce  RF  Generator, 
Model  Sr£VIN'  Manufocturr>r  Ijjisk 
Engineering.  Ltd..  Uniied  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  to  produce  a  beam  of  atomic 
hydrogen  of  sufficient  intensity  to  allow 
detailed  studies  of  the  interaction 
between  atomic  hydrogen  and  selected 
negative  ions.  Application  Received  by 
Commissioner  of  Customs:  August  15. 
1988. 

Docket  No.  88-265,  Applicant' 
.National  Bureau  of  Standards. 
GaKhersburg.  MD208HH  Instrument 
Electron  Microscope.  CM30/STEM  with 
Accesaones.  Manufacturer  N.V,  Philips, 
The  Netherlands  Intended  Use:  The 
instrument  will  be  used  for  the  analysis 
of  asbestos  in  air  Other  uses  of  the 
instrument  include:  jaj  Characterization 
of  asbestos  reference  and  proficiency 
testing  materials  to  be  used  by  program 
participants,  (b)  research  and 
development  of  standard  matenats  and 
methods  for  calibration  of  TEM  and 
analytical  electron  microscopy:  {c) 
charactenzauon  of  subrmcromeler 
regions  of  metals,  ceramics,  composites. 
and  geological  materials  for  a  vanety  of 
profectB.  and  (d)  the  study  of 
fundamental  interactions  of  electrons 
with  solids  via  measurement  of 
elastically  and  inelastically  scattered 
electrwns  and  x-rays.  Application 
Received  by  Commissioner  of  Customs: 
August  16.  1966. 

Docket  No  88-266.  Applicant:  Scripps 
Clinic  &  Research  Foundation.  10666  N, 
Torrey  Pines  Road,  La  lolla,  CA  92037 
Instrument.  Stopped-Flow 
Spectrofluorimeter  Syslem.  Model  SF- 
51  Manufacturer.  Hi-Tech  Scientific. 
Ltd..  United  Kingdom.  Intended  Use 
Studies  of  proteins,  other  biomolecules 
and  simple  chemical  systems  The 
experiments  that  will  be  conducted  will 
include  measurement  of  the  microscopic 
rate  and  bmdmg  constants  for  antibody- 
and  semisynthetic  enzyme-c^talyz^d 
reactions  by  following  changes  in  the 
absorbence  and/or  fluorescence 
properties  of  the  materials  undergoing 
reaction  For  the  self-assembUng 


cylotoxin  project,  fast  kinetic  techniques 
will  be  used  to  study  oxime  and 
hydrazone  formation,  siiyl  ether 
hydrolysis  as  well  as  binding 
phenomena.  Application  Received  by 
Commissioner  of  Customs:  August  17. 
1986. 

Docket  No.  88-267.  Applicant  Xavicr 
University.  3800  Victory  Parkway. 
Cincinnati.  OH  45207  Instrument  Rapid 
Kinetics  Accessory.  Model  SFA-11. 
Manufacturer.  Hi-Tech  Scientinc.  Ltd.. 
United  Kingdom,  Intended  Use:  The 
instrument  will  be  used  in  conjunction 
with  a  spectrophotometer  for  teaching 
fundamental  chemical  instrumentation 
techniques.  Application  Received  by 
Commission  of  Customs:  August  17, 
1988. 

Docket  No.  88-268.  Applicant  Virginia 
Institute  of  Marine  Science,  College  of 
William  and  Mary.  Gloucester  Point.  VA 
23062.  Instrument  EJeclroo  Microscope. 
Mode!  CFA1  902.  Manufacturer  Carl 
Zeiss,  West  Germany.  Intended  Use: 
The  instrument  will  be  used  for 
applications  involving  biological 
specimens — primarily  estuarine  fish  and 
shellfish  and  disease  agents  found  in 
them.  The  objectives  of  the 
investigations  are  to  determine  the 
effects  of  pollutants  on  estuarine 
organisms  at  the  level  of  the  individual 
cell  (ultra structural  level).  Application 
Received  by  Commissioner  of  Customs: 
August  17.  1988. 

Docket  No.  H8-259.  Applicant. 
Oklahoma  State  University.  Chemistry 
Department.  105  Physical  Sciences  U 
Stillwater,  OK  74078-0447.  Instrument 
Mass  Spectrometer,  Model  ZAB-2SE. 
Manufacturer  VG  Instruments.  United 
Kingdom.  Intended  Use:  The  instrument 
will  he  used  to  obtain  the  followmg 
research  objectives. 

( 1 )  Identification  of  allelochemicals 
thai  mediate  communiciilion  between 
pl<int8  and  other  plants,  plant- 
mtcroorganisms  and  ptanlins(n:l5 

(2)  Identification  of  reaction  products 
from  photochemically  induced 
rearrangements  and  for  elucidating 
reaction  mechanisms  by  means  of 
daughter  ion  identification  and  isolopic 
studies 

{'.i\  Identification  wnd  characterization 
uf  organic  products  produfied  under 
liquid-phase  high-pressure  ambtent- 
lemperalure  conditions. 

(4)  Identification  of  unknowns  m  coal 
liquids,  petroleum  and  shale  oils  and  fur 
charactenzation  of  synthetic 
intermediates  and  products  to  be  used 
for  thermodynamic,  spectroscopic  and 
separation  studies  by  National  institute 
for  Petroleum  and  Energy  Reser\es- 

(5)  Characterization  of  intermediatei 
in  the  biosynthesis  of  phytealexins. 
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compounds  which  may  be  responsible 
for  plant  resistance  to  bacterial 
pathogens. 

(6)  Characterization  of  complex 
carbohydrates  obtained  from  plant  cell 
waits  after  anhydrous  HF  solvolysis. 

(7)  Development  of  techniques  for  the 
analysis  of  peptides  by  modification  of 
the  sample  target  surface- 
In  addition,  the  instrument  will  be 

used  for  educational  purposes  in 
graduate  research  in  chemistry. 

Application  Received  by 
Commissioner  of  Customs:  August  10, 
lfl88. 

Frank  W.  Creel. 

Director.  Statutory  Impart  Programs  Staff 
\V%  Doc.  Ba-21B27  Filed  9-22-BB:  B:45  am] 
eiLLMa  COOC35ra-OarM 


National  Oceanic  and  Atmosphertc 

Administration 

Caribbean  Fishery  Management 

Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  Caribbean  Fishery  Management 
Council  and  its  Administrative 
Committee,  will  convene  public 
meetings  at  the  Virgin  Isle  Hotel.  St. 
Thomas,  U.S.  Virgin  Islands;  as  follows: 

Council— Ot\  October  4. 1986,  will 
convene  its  64th  regular  public  meeting 
at  9  a.m.,  to  discuss  among  other  topics 
the  proposal  to  include  highly  migratory 
tunas  under  the  Magnuson  Fishery 
Conservation  and  Management  Act.  the 
Queen  Conch  Fishery  Management  Plan 
(FMP),  the  first  shallow-water  reef  fish 
FMP  amendment,  and  other  technical 
and  administrative  matters  related  to 
Council  operations.  The  public  meeting 
will  recess  at  5:30  p.m..  reconvene 
October  5  to  9  a.m..  and  will  adjourn  at 
5:30  p.m. 

Administrative  Committee — On 
October  3  will  convene  its  public 
meeting  at  2  p.m.,  to  discuss  issues 
related  to  the  Committee's  regular 
administrative  operations,  and  will 
adjourn  at  5  p.m. 

For  further  information  contact  the 
Caribbean  Fishery  Management 
Council,  Banco  de  Ponce  Building.  Suite 
1108,  Hato  Rey.  PR  00918:  (8091  751-4926. 

Date:  September  19.  1956. 
|oe  P.  Qem, 

Acting  Director.  Office  of  Fisheries. 
Conservation  and  Management.  National 
Marine  Fisheries  Ser\ice. 
[FP  DiK  88-21786  Filed  9-22-68;  8:45  am| 
8ILLMG  COOC  Ut(l-»-U 


North  Pacific  Fishery  Management 
Council;  Amended  Meeting  Notice 

AQENCV:  National  Marine  Fisheries 
Senice.  NOAA.  Commerce. 

The  agenda  for  the  public  meeting  at 
the  Sheraton  Hotel.  Anchorage.  AK.  of 
the  North  Pacific  Fishery  Management 
Council  and  its  advisory  entities,  as 
published  in  the  Federal  Register  (53  FR 
35345-35346.  September  13. 1988),  has 
been  amended  as  follows: 

The  Council  and  Advisory  Panel 
members  will  receive  an  overview  from 
the  Bycatch  Committee  on  proposed 
bycatch  measures  for  the  Bering  Sea  and 
Aleutian  Islands  on  September  27, 1988. 
at  10:30  a.m 

The  Bycatch  Committee  meeting 
originally  scheduled  for  October  1-4, 
1988.  has  been  cancelled;  however, 
available  committee  members  will  meet 
informally  on  September  29. 1988.  at  7 
p.m..  to  discuss  Bering  Sea  herring. 

The  Council's  Crab  Management 
Committee  will  meet  on  September  26. 
1988.  at  7  p.m.:  the  Council's  Halibut 
Regulatory  Amendment  Advisory  Group 
also  will  meet  on  September  26  at  7  p.m., 
lo  review  proposals  received  for 
allocative  regulations  for  halibut. 

Also  added  to  the  agenda  are  a 
consideration  of  foreign  directed 
allocations  of  groundfish  and  a  possible 
emergency  rule  or  other  action  to 
address  the  issue  of  sablefish  being  used 
mainly  as  bycatch  in  other  target 
fisheries  in  the  Bering  Sea.  All  other 
mformalion  as  published  originally 
remains  unchanged. 

For  more  information  contact 
Clarence  Pautzke,  Executive  Director. 
North  Pacific  Fishery  Management 
Council.  P.O.  Box  103136.  Anchorage, 
AK  99510:  telephone:  (907)  271-2809. 

Date:  September  19, 1988. 
|oe  P.  Clem. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Semce, 
(FR  Doc.  88-21787  Filed  9-22-88;  a-tS  am| 

BIU.MG  COOC  3S10-22-M 


Endangered  Species:  Issuance  of 
Permit;  Harold  M.  Brundage  III,  (P298B) 

On  March  23.  1^88.  Notice  was 
published  in  the  Federal  Register  (53  FR 
9469)  that  an  application  had  been  filed 
with  the  National  Marine  Fisheries 
Service  by  Mr.  Harold  Brundage.  III. 
Environmental  Research  and  Consulting. 
Inc.  320  Bancroft  Road.  Kennelt  Square. 
Pennsylvania  19348  for  a  permit  to 
capture,  weigh,  measure,  tag,  and 
release  shorlnose  sturgeon  [Acipenser 
breviroBtrum]  on  the  Delaware  River 
and  Bay  and  Potomac  River  to 


Chesapeake  Bay;  and  to  collect  eggs  and 
larvae  horn  spawning  areas. 

Notice  is  hereby  given  thai  on 
September  2, 1988,  and  as  authorized  by 
the  provisions  of  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1531- 
1543).  the  National  Marine  Fisheries 
Service  issued  a  Scientific  Purposes 
Permit  for  the  above  taking  to  Mr- 
Harold  Brundage  III.  subject  lo  certain 
conditions  set  forth  herein. 

Issuance  of  this  Permit,  as  required  by 
the  Endangered  Species  Act  of  1973,  is 
based  on  the  finding  that  such  Permit: 
(1)  Was  applied  for  in  good  faith;  (2)  will 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  the  Permit:  and  (3)  will  be  consistent 
with  the  purposes  and  policies  set  forth 
m  Section  2  of  the  Act. 

The  Permit  is  available  for  review  in 
the  following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Ser\'ice,  1825  Connecticut 
Avenue.  NW.,  room  605.  Washington, 
DC:  and 

Director.  Northeast  Region,  National 
Marine  Fisheries  Service,  Federal 
Building.  14  Elm  Street,  Gloucester, 
Massachusetts  01930, 

Date:  August  25. 1986. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources  and 
Habitat  Progroms,  Motional  Marine  Fisheries 
Service. 

jFR  Doc.  88-21836  Filed  9-22-88;  8:45  am) 
BILL1**G  COOC  3SW-22^ 


Marine  Mammal:  Apptlcation  for 
Permit;  Clearwater  Marine  Science 
Center  (P414A) 

Notice  is  hereby  given  thai  an 
Apphcant  has  applied  in  due  form  for  a 
Permit  to  take  a  marine  mammal  as 
authorized  by  the  Marine  Mammal 
Protection  Ant  of  1972  (16  U.S.C  1361- 
1407).  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant:  Clearwater  Marine  Science 
Center.  249  Windward  Passage. 
Clearwater.  Florida  34630 

2.  Type  of  Permit  Public  display 

3.  Nome  and  Number  of  Marine 
Mammal:  Atlantic  bolllenose  dolphin 
(Tursiops  truncatus)  1 

4.  Type  of  Take:  Captive  maintenance 

5.  Location  of  Activity:  Southeast  U.S. 

6.  Period  of  Activity:  One  year. 

The  arrangements  and  facilities  for 
transporting  and  maintaining  the  marine 
mammal  requested  in  the  above 
described  application  have  been 
inspected  by  a  licensed  veterinarian. 
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who  has  certified  that  such 
arrangements  and  facilities  are 
adequate  to  provide  for  tfce  weU-being  of 
the  manne  mammal  involved. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Regisler,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  apphcation  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors- 

Written  data  or  views,  or  requests  for 
a  public  heanng  on  this  appticatioD 
should  be  submitted  to  (he  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Serii-ice.  US. 
Department  of  Commerce.  Washington. 
DC  20235.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  heanng  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  heanng  i»  at  the  discretion  of  the 
.Assistant  Administrator  for  Fisheries- 

All  statements  and  opinions 
containled  m  this  appUcalion  are 
summaries  of  those  of  the  Applicants 
and  do  not  neccssanly  reflect  the  views 
of  the  National  Marine  Fisheries 
Sen-ice. 

Documents  submitted  in  connection 
with  the  above  application  are  availaW* 
for  review  by  interested  persons  in  the 
following  offices' 

Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine 
Fisheries  Service.  1825  CormecHcut 
Avenue,  NW  .  Rm.  805,  Washington.  DC, 
and 

Director.  Southeast  Region.  National 
Manne  Fishenes  Service.  9450  Koger 
Boulevard.  St.  Petersburg.  Flonda  33702. 

Daiei  September  16. 1966. 
Nancy  Foater, 

Df  rector.  Off  ice  of  Protected  Resources  and 
Habitat  Programs. 

!FR  Doc  68-21835  Filed  9-Z2^aa  B-IS  am] 
BaUMO  CODC  SS1fr-21-M 


National  Technical  Information 
Service 

Intention  to  Grant  Exdustve  Patent 
Ucenae;  Roberts  Lat>oratorfes 

The  notice  (FR  Doc  88-19178)  which 
appeared  on  Page  32272  in  the  issue  of 
Wednesday.  August  24. 1986  Vol.  53.  No. 
164  concerning  granting  an  exclusive 
license  m  the  U.S.  is  hereby  withdrawn 
Patent  Application  Serial  Number  7- 


140.269  is  currently  not  available  for 
licensing. 
Douglas  )■  Campion, 

Associate  Director.  Office  of  Federal  Patent 
Licpnsing.  National  Technicol Information 
Sfrvice.  US  Dr^portment  of  Commerce. 
jFR  Doc  98-21820  FiieiJ  9-22-fla:  8:45  amj 
BILUWQ  COOC  3510-M-M 


COMMISSION  OF  FINE  ARTS 
Meeting 

The  Commission  of  Fine  Arts'  neM 
scheduled  meeting  is  Thursday.  27 
October  1988  at  10:00  am  at  the 
Commissions  offices  at  708  lackson 
Place.  NW..  Washington,  DC  2006  to 
discuss  various  projects  affecting  the 
appearance  of  Washington,  DC, 
including  buildings,  memoriRis,  parks, 
etc,  also  matters  of  design  referred  by 
other  agencies  of  the  government. 
Handicapped  persons  should  call  the 
offices  (566-10661  for  details  concerning 
access  to  meetings. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  writlen  or  oral 
st^ipments  should  be  addressed  to  Mr. 
Charles  H.  Atherton.  Secretary. 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  to  Washington.  DC.  IB  Seplember 
1986. 

Charlei  H.  Atherton, 
Secrvlary 
\i-K  Doc  88-21819  Filed  9-2::-«8:  8:45  amj 

aiLUMC  COOC  »no-oi-«i 


SUPI>I^MENTARy  mFORMATIOM: 

Overshipmen!  charges  from  1987  in  the 
amount  of  161.701  dozen  had  been 
previously  charged  to  the  1988 
established  sublimit  33apt./3;i9pt.  As  a 
result  of  consultations  held  luly  26.  1988 
through  [uly  29.  1988,  the  Governments 
of  the  United  Stales  and  the  People  s 
Republic  of  China  agreed  to  deduct 
these  charges  from  the  sublimit,  but  to 
retain  these  charges  against  the  current 
limit  for  Categones  338/339. 

A  description  of  the  textile  categories 
in  lermsof TSU.S A.  numbers  is 
available  in  the  CORREIJKTION:  Textile  - 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annolaied  (See  Federal  Register  notice 
52  FR  47745.  published  on  December  16. 
1987)  Also  see  53  FR  55.  published  on 
January  4.  1988. 
lames  H.  Babb, 

Chairman,  Committee  for  the  Impiementation 
of  Textile  Agreements. 

Comniilloe  for  th«  Imptenwntation  of  Textile 
Agreement  ft 

Septemt)er  19,  1986. 

Commissioner  of  Cu6toms. 

Department  of  the  Tremury.  Washington.  DC 


COMMtTTEE  FOR  THE 
IMPLEMEKTATION  OF  TEXTILE 
AGREEMENTS 

Import  Charges  for  Certain  Cotton 
Textile  Products  Produced  or 
Manufactured  in  tt>e  People's  Republic 
of  China. 

September  19.  ITOB 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

[CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

import  charges. 

EFPeCTTVC  DATE  September  20, 1988. 

Authority:  Executive  OrJer  1 1851  of  March 
3  197Z.  as  amended.  Seciion  Z(M  ot  (he 
.'Vstncultunil  Acl  of  19&ti.  a»  Mmenoed  {? 
U-'S.C.  18S4) 

FOn  FimTHEfl  INFOIHIAT«0N  CONTACT: 
lerome  Turtoia.  Internationa!  Trade 
Specalist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)377-4212. 


Dear  Mr.  Commissimier  To  facilitate 
tmptementaion  of  the  Bilateral  CoHon.  Wool, 
Man  Made  Fiber.  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement  of 
February  2. 198W  t>elween  the  Governments  uf 
ihe  Uniled  Stales  and  the  People's  Republic 
of  China,  I  ri-quesl  iha',  effective  on 
Sfplember  20.  ISBfl,  you  deduct  161.701  dtiien 
fur  tt(n»(l«  exported  in  1987  and  charged  to  the 
1988  sublimit  for  Categories  338pt./339pt.' 
Thi»  amount.  161,701  dozpn.  shall  remain 
charged  lo  the  1988  limit  for  Calegones  338/ 
339. 

This  letter  will  be  published  In  the  Fadefal 
Kegistar. 

Sincerely, 
lames  H.  Babb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements- 
|FR  Doc  88-21741  Filed  9-22-88;  8:45  amj 
MLUHO  CODE  MKMMI-M 


'  lDCate«fM-m  33«pl./33Upt    (jtil>  TSUSA 
nurabMB  381  (SW.  Ml  0425  3S1  3SI6.  381.4030, 
aet  AIM.  Ml  4337  W1  6filll  J81  SMB.  3B1  fW24- 
3M.IK:ia.  M4.I1Z2.1.  ilM  0e29.  384  (K3Z.  384  3Sta 
384  iSOa,  384  2970  and  JmM37  in  CatBgory  338:  and 
M*OZ\X  384.0214.  364.0217.  J84.0Z55.  384,0227, 
i840Z3a  384  QZ31-  384  0233   VMJSOS.  384  0330. 
3840461    384  2T04,  J84  J8T5.  384  28ia  384  2821. 
384  2934,  384  2!I35   i84  2H50  304  2*«0.  3»4  2BB0, 
384  3439.  384  3441  M4  J461  384  MM.  M4  r?04  and 
384  9517  in  C«in('*rv  13« 
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Announcement  of  Import  Limits  for 
Certain  Cotton,  Wool,  Man-Made  Fiber. 
Silk  Blend  and  Ottier  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Mauritius 

September  20. 1988. 

AQENCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  for  the  new  agreement  year 

EFFECTIVE  DATE:  October  3. 1988. 

Authority:  Executive  Order  11651  of 
March  3, 1972,  as  amended;  Section  204 
of  the  Agricultural  Act  of  1956.  as 

amended  (7  U.S.C  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 

.Anne  Novak.  International  Trade 
Speciahst.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 
For  information  on  embargoes  and  quota 
re-openings,  call  (2021  377-3715. 
SUPPLEMENTARY  INFORMATION:  A  COpy 

of  the  current  bilateral  textile  agreement 
between  the  Governments  of  the  United 
States  and  Mauritius  is  available  from 
the  Textiles  Division.  Economic  Bureau. 
U.S.  Department  of  State.  (202}  647-1996. 
A  description  of  the  lextile  categories 
in  terms  of  T.S. U.S. A  numbers  is 
available  in  the  CORRFJj\TION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  Slates 
Annotated  (see  Federal  Register  notice 
52  FR  47745.  published  on  December  16, 
1987). 

lames  H.  Babb. 

Chairman.  Committee  for  the  Implementatioo 
of  Textile  A.iireements. 

Cumniiltee  fur  Ihp  Implementation  of  Textile 
Agreements 
September  20. 1988. 
Commissioner  of  Customs. 
DpportmeM  of  the  Treasurv.  Washington. 
D.C20229- 
Dear  Mr  Commissioner  Under  the  terms  of 
Section  204  of  Ihe  Agricultural  Ad  on956.  as 
smeniied  (7  U.S.C,  18541;  pursuant  to  the 
Bilateral  Cotton,  Wool.  Man-Made  Fiber.  Silk 
Blend  and  Other  Vejielable  Fiber  Textile 
Agreement  of  June  3  and  4.  1985.  as  amended, 
between  Ihe  Governments  of  Ihe  United 
Stalcft  and  Mauritius,  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3.  1972.  as  amended,  you  are  directed 
10  prohibit,  effeclive  on  Oclolwr  3,  1988,  entry 
into  the  United  Slates  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  woo),  man-made  fiber,  silk  blend 
and  other  ve^tHble  fiber  teenies  and  textile 
productii  in  the  following  calej^hes. 
produced  or  manufactured  in  Mauritius  and 
exported  during  the  twelvemonth  period 


which  twgins  on  October  1. 1988  and  extends 
through  September  30. 1989  in  excess  of  Ihp 
f'.illowinft  restraint  levels: 


Category 

Knil  group: 

315.  43B.  *46.  446. 

1 18,669  dozea 

645  end  646.  as  a 

gnxv 

Levels  not  tfi  ■  group: 

:i:ii        

335/635 

SaS«2  dozen. 

337/637 ., 

127,200  (lozeo 

338/339 

236.203  dozen 

340 

252  A35  oo;efi 

341/641 „ 

2fee  MG  aozen 

342/642/842  ._ 

1 7  A  900  doien 

347/M8 

477,530  dozen 

44?               : 

10,796  dMen 

604-A  '. 

587.579  pounds 

fi.'w/fiae 

273,934  doien 

640     

129.214  dozen  of  wticti 

not  rno'e  than  45.225 

So:  en  snail  be  m 

sfiirts  made  from  (abnc 

iMlfi  two  Of  more 

cokxs  m  the  warp 

and/ or  the  tiilmg  w\ 

TSOSA  numners 

381  3132.3813142 

381  3l52,  381  9S35. 

3et  9547   381  9550 

and  384  2306. 

647/648/847 

333,260  dozea 

'  In    Category    604-A,     orxy    TSOSA    numbers 
310  5049  and  310  6045 

Imports  charged  to  the  cntegory  hmils  for 
the  periods  which  began  on  August  1, 19R7. 
October  1,  19H7  and  April  1. 1988  and  extend 
through  September  30, 1988  shall  be  charged 
against  the  restraint  limits  eptabhshed  for 
those  penods  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  esiabUshed 
for  those  periods  have  been  exhiitisK'd  by 
previous  entries,  such  goods  shall  be  subject 
lo  Ihe  hmiis  set  forth  in  thi6  letter. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  bilateral  agreement  of  June 
3  and  4. 1985,  as  amended,  between  the 
Governments  of  the  United  States  and 
Mauribua. 

Also  effective  on  October  3. 19H8.  you  are 
directed  to  diarge  38.966  dozen  for  Calejiory 
341  to  the  limil  established  in  this  letter  for 
Caiegories  341/641, 

In  carrjing  out  the  above  directions,  the 
Commissiuner  of  Customs  should  constnie 
entry  into  the  United  States  for  consumption 
to  include  entr>'  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Commiliee  for  the  Implementation  of 
Textile  /Vgreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
lames  H.  Babb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements, 
(FR  Doc,  88-21803  Filed  9-22-88;  8:45  am) 
BILLWG  COOC  3S1&-OR-W 


Adjustment  of  an  Import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  tn  Tahvan 

September  19. 1988, 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Cusloms  increasing  a 

limit. 

EFFECTIVE  DATE:  September  19. 1988. 

Authonty  Executive  Order  11651  of 
March  3.  1972,  as  amended;  Section  204 
of  the  Agricultural  Act  of  1956.  as 
amended  (7  l*.S  C  1854) 
FOR  FURTHER  INFORMATION  CONTACT: 
lennifer  Tallarico,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S,  Department  of  Commerce, 
(202)  377-4212.  For  information  on  Ihe 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  5(i6-8791.  For  information  on 
embargoes  and  quota  re-openings,  call 
(2021  3"7-3715. 

SUPPLEMENTARY  INFORMATION:  The 
current  limit  for  Category  301  is  being 
increased  for  swing. 

A  description  of  the  textile  categones 
in  terms  of  T.S. U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Caiegories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745.  published  on  December  16, 
1987).  Also  see  53  FT?  62.  published  on 
January  4. 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  lo  assist 
only  in  the  implementation  of  certain  of 
its  provisions, 
lames  H.  Babb, 

Chairman.  Committee  for  the  Impiementation 
a*  Textile  .Agreements 

Committee  for  the  Implenienlabon  of  Textile 
Agreements 

September  19  1;*HH 
Commissioner  of  Customs, 

Di-partment  of  the  Treasury,  WashmKion. 
DC.  20229, 

Dt^ar  Mr,  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  30. 1987  by  the 
Chainmn.  Commiilee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Taiwan  and 
exported  during  the  period  which  bestan  on 
|anuar>'  1. 1988  and  extends  through 
December  31, 1988. 


BEST  COPY  AVAILABLE 
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Efrecti\.<>  on  September  19.  1988.  the 
directive  of  December  30,  1987  is  being 
amended  to  increase  to  480.507  pounds'  the 
limit  for  coiion  textile  products  in  Category 
301.  ds  provided  under  the  terms  of  the 
Luirent  bilateral  agreement  of  .November  18, 
19ft2,  us  amended  and  e,xl*!nd«d. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
dciion  falls  Within  the  foreign  affairs 
exception  of  the  rulemaking  prtivisions  of  5 
use.  553(a)(1), 

Smcerely. 
lames  H.  Babb, 

Chaimmn.  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc-  88-21742  Filed  9-22-88;  8:45  am] 
etLLMG  CODE  3510-OfMI 


Amending  the  Previous  Directive  and 
Detailing  Coverage  of  the  Export  Visa 
and  Certification  Requirements  for 
Certain  Textiles  and  Textile  Articles 
Produced  or  Manufactured  in  the 
United  Mexican  States 

S^-p!ember  20.  IWifl, 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
jCITAl, 

ACTION:  Issuing  a  directive  to  the 
C(»mmi3sioner  of  Customs  amendmg  a 
prpvmus  directive  and  detaiiinj? 
coverage  of  the  existing  visa  anil 
certification  requirements. 


EFFECTIVE  DATE:  September  27. 1988. 

Authority:  Executive  Order  11651  of 
Marr.h  3,  1972,  as  amended.  Section  204 
of  !he  .^gncultural  Act  of  1956.  as 
.3rT;»'nded  (7  U  S  C-  1854| 
FOR  FURTHER  INFORMATION  CONTACT: 
J.inet  Hemzen.  Internationa!  Trade 
Specialist.  Office  of  Textiles  and 
.Apparel.  L*  S  Department  of  Commerce, 
(202)  377-112, 
SUPf>t^MENTARY  INFORMATION:  The  H  S. 

tariff  number  for  Special  Regime 
shipments  [currently  807,0010)  is 
9802-00.80.10  instead  of  9800,00,00.20  (53 
FR  32421). 

The  requirement  thai  the  description 
on  the  Shippers  Export  Declaration  of 
the  cut  parts  to  be  exported  to  Mexico 
for  assembly  must  state  the  correct 
category  or  part  category  has  been 
revised  to  allow  slatmg  the  correct 
merged  category  also. 

The  existing  visa  and  certification 
requirements  cover  merged  and  part 
categories  subject  to  the  U  S.-Mexico 
bilateral  textile  agreement  of  February 
18. 1988. 

A  copy  of  the  current  visa  and 
tertification  arrangement  is  available 


from  the  Textile  Division.  Economic 
Bureaa,  U.S.  Department  of  State,  (202) 
647-1998. 

A  description  of  the  textile  categories 
in  terms  of  T.S, U.S.A.  numbers  la 
available  in  the  CORREI^TION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  Ihe  United  Slates 
Annotated  (see  Federal  Register  notice 
52  FR  47745.  published  on  December  16, 
1987).  Also  see  53  FR  15724.  published 
on  May  3.  1988  and  53  FR  32421. 
published  on  August  25.  1988. 
James  H.  Babb. 

Chairman,  Committee  for  the  Impfemenioiion 
of  Textile  Agreements. 

Committee  For  the  Implementation  of  Tpxtile 
Agreements 

September  20.  1988 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington. 
D.C.  20299 

Dear  Mr  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
August  22. 1988  which  directed  you  lo 
prohibit  entry  into  the  United  States  for 
consumption,  or  withdrawal  from  warehouse 
for  consumption,  of  cotton,  wool  and  man- 
made  fiber  textile  products  in  certain 
specified  calegohes.  including  any  part  or 
merged  calegones  as  estabUshed  in  the 
bilateral  agreement,  produced,  manufactured 
or  assembled  in  Mexico  for  which  the 
Government  of  the  United  Mexican  Stales 
has  not  issued  an  appropnale  export  visa  or 
exempt  certification. 

Effective  on  September  27. 1988.  the  H,S. 
tanff  number  for  Speaal  Regime  shipments 
(currently  807.0010)  should  be  corrected  to 
980200.80.10.  Also,  in  addition  lo  the  correct 
category  or  part  category,  the  correct  merged 
category  may  be  staled  in  the  Shippers 
Export  Declaration  (form  rTA-37aP  or 
successor  document). 

The  following  is  a  list  of  merged  and  part 
categories  established  in  the  bilateral 
agreement  of  Federal  13. 1988: 

Merged  and  Part  Categories 

2m-C/669-C  •  (cordage) 

201-0  Mother) 

300/301/607-Y  » (poly/cotlon  yarn) 

336/636 

337/637 

338/339/638/639 

340/640 

341/641  *  (blouses  other  than  those  with  two 

or  more  colors  in  the  warp  and/or  the 

filling) 


■  The  limit  h«s  not  twen  adjtiBird  to  nccount  (or 
dn>  tmports  exported  after  Decrmber  31. 19B7, 


'  In  Category  201-C,  only  TSUSA  numWn 
31 5.050a  31  S.1000.  315.1500,  316.5500  and  3ia5«]0: 
m  Calegory  ee»-C  only  TSUSA  numbers  348.0ne.V 
348.007,  94&056S  «nd  34»-0575. 

'  In  Category  JOI-O.  all  TSUSA  number*  eacept 
315.aSO0.  315,1000.  315.1500.  316.5500  and  SiaUOO  in 
Cat«;gory  2m-C 

^Category  300/301,  and  In  807-V.  only  TSUSA 
number  310.6034. 

*  In  Categories  341/Ml.  4II  TSUSA  numberm 
except  384  4606.  384.4flia  3M.4612.  304.0505. 
3840511.  384-0S12.  384  2302.  3ft4.2»t.  384.2307. 
184.9110.  384  9120  iind  3<H.4/''a8  in  Categories  341-Y/ 
&41-V. 


341-Y/641-Y  *  {blouses  with  two  or  more 

colors  tn  the  warp  and/or  Ihe  filling) 
342/642 
347/348 
349/649 
351/651 
352/652 

3S9-C*  (coveralls  and  overalls) 
359-0 '  (other) 

369-B*  (handbags  and  luggage) 
360~D*(dt5hlowel5) 
3e&-U>°(shoe  uppers) 
36*M3  ' '  (other) 
e04A  ' "  (acrylic  plied  yam) 
604-O/607-O'"(o'her) 
647/648 

6S9-C  '^  (coveralls  and  overalls) 
659-H  '^  (headwoar) 
659-S  '•  (swtmwear) 
659-0"  (other) 
669-P  ' "  (man-made  fiber  bag«l 


» In  Cat^norytes  341-Y/841-V.  only  TSUSA 
numbers  3IH.4808.  384  4610.  384.4612.  3M  U&US. 

384  0511.  384-0512.  384  23UZ.  3M2304,  384  2307, 
384.9110.  384  9120  and  384  4788  m  OttegnncB  341    V/ 
64I-Y 

•  In  Category  XW-C,  only  TSUSA  numbers 
381  0822.  381  8510.  384  t»Z8  and  384  5Z2Z 

'  In  CateRory  359-0.  all  TSUSA  numtwr*  p^ccpl 
381.0822.  381.8510.  384  0928  unU  384  S2Z2 

•In  Caleijory  SBB-B,  only  TSUSA  numlwr» 
7D6.3Zia  708-3280.  706  364a  706-3650.  70b  41Ub  jnd 
706.4111 

'  In  Category  388-0.  only  TSUSA  numbt-rs 
385,8615.  386.1720.  386 174a  386-2020  3«J  2040. 
366.2420.  388.2440  and  366  2860. 

'"In  Category  3e0~U.  only  TSUSA  nutnlM-ra 
388  0410  and  388.S2ia 

' '  In  Category  389-0.  all  TSUSA  number*  ekcwpl 

385  B815.  36e.172a  3e6174a  36eJ»20,  388.2040, 
368.2420.  368.2440  and  386JE8G0  m  Category  36ft~U; 
386.0110  and  268.5210  In  Catitgory  MO-U.  and 
708.3210.  706^280.  708  3840,  706  3650,  706  4108  and 
7064101  in  Category  380-6 

' » In  Category  604-A.  only  TSUSA  nombfiri 
310.5049  and  310  6045. 

■  ^  In  Otegory  604-0/607-0.  all  TSUSA  numbt^rs 
except  3105049  and  310.6045  in  Category  eO*-A  und 
all  TSUSA  numben  evcepi  310-8034  in  Caiegury 
«)7-Y 

'  *  In  Category  65&-C.  only  TSUSA  numbt-m 
391.3325,3619805.384  2205.  384  2530.384  6606. 
3848607  and  384-9310 

'  *  In  Caiegory  6,59-H.  only  TSUSA  numt»ei9 
7lO-0Sia  703  052a  703  C&30,  703  0540.  703  OMO, 
703.0560.  703.1000.  703  181  a  703  162a  703  1830. 
703.1610  and  703.1860. 

'•In  Category  659-S.  ooty  TSUSA  number* 
381  2340.  381  JlTa  381  9100.  381  957a  384  KOO. 
384  233fl.  384.830a  3848400  and  384,9353 

' '  In  Category  859-0,  all  TSUSA  numbers  encept 
381.3325.  381  9806.  364.2205.  384  2530.  384.8608. 
384.8807  and  384  9310  In  Cst<>gory  8aO-C:  703  (fiia 
703.0520.  703  0530.  703  0540.  703  0550, 
7030580,703  1000,  7(0.1810.  703  1620.  703  16J»i, 
7[K)  1810  and  703  1650  in  Cat<>gory  659-11;  and 
3«1  2340,  381  3I7a  381  9100,  381  957a  384  1700. 
381  2339,  384.8300.  384.8400  and  384.9353  in  Calegoi • 
859-S 

"In  CatDRory  8as-P.  only  TSUSA  numbrra 
385.5300. 
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669-0  '*  (other) 

The  Committee  for  the  Iropleinentatlon  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  5S3la)(l). 

Sincerely. 
lamoa  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc-  86-21804  Filed  9-22-88;  8  45  am] 

BICUNO  CODE  3S10-0R-W 


Announcement  of  Request  for 
Bilateral  Consultations  With  the 
Government  of  Thailand  To  Review 
Trade  in  Category  363 

September  19. 1968. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 

EFFECTIVE  DATE:  September  26, 1986. 
AUTMOmTY:  F.xecutive  Order  11651  of 
March  3. 1972.  as  amended;  section  204 
of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C  1854):  Bilateral 
Textile  Agreement  of  July  27  and  August 
8,  I98'i, 

FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Arnold.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6581.  For  information  on 
embat^oes  and  quota  re-openings,  call 
(202}  377-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202|  377-3740. 
SUPPLEMENTARY  INFORMATION:  On 
August  31.  1988.  the  Government  of  the 
United  States  requested  consultations 
with  Ihe  Government  of  Thailand 
regarding  cotton  terry  and  other  pile 
towels  in  Categon,'  363,  produced  or 
manufactured  in  Thailand. 

Pending  a  mutually  satisfactory 
solution,  the  United  States  has  decided 
to  control  imports  of  Category  363 
during  the  ninety-day  consultation 
period.  If  no  solution  ts  reached  during 
the  consultation  period,  the  United 
States  may  establish  a  prorated  limit  for 
the  period  August  31.  1988  through 
December  31. 1988  at  a  leval  of  5.325.229 
numbers. 


'•In  Category  eeS-O.  all  TSUSA  nyml>er»  except 
348-O0I6.  34a007^,  34ai)a&^  and  34&057S  m  Catrgory 
608-C  and  3883300  in  Catv^ory  869-? 


A  summary  market  statement 
concerning  Category  363  follows  this 
notice. 

Anyone  wishing  lo  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  363.  under  the 
agreement  with  Thailand,  or  in  any 
other  aspect  thereof,  or  to  comment  on 
domestic  production  or  availability  of 
products  included  in  the  category,  is 
invited  to  submit  10  copies  of  such 
comments  or  infomation  lo  lames  H 
Babb.  Chairman,  Committee  for  the 
Implemenlalion  of  Textile  Agreements, 
U.S.  Department  of  Commerce. 
Washington.  DC  20230, 

Because  the  exact  liming  of  the 
consultations  is  not  yet  certain. 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel.  Room 
H3100,  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue  NW.. 
Washington.  DC. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U  S.C.  553(a)ll)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  Strstes  remains  committed 
to  finding  a  solution  concerning 
Category  3B3.  Should  such  a  solution  be 
reached  in  consultations  v^ith  the 
Government  of  Thailand,  further  notice 
will  be  published  in  the  Federal 
Register. 

.A  description  of  the  textile  categories 
m  terms  of  T.S. U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tarifl 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745.  published  on  December  16. 
1987). 

lames  H.  Babb. 

Chairman  Committee  for  the  Implementatian 
of  Textile  .\grppments. 

Market  Statement  CatBgor>  363 — Cotton 
Towels;  Thailand,  August  1S68 

Summary  and  Conclusions 

U.S.  imptHis  of  cotton  towels — Category 
363_from  Thailand  were  13-2  million  units 
during  the  year  ending  May  1968.  three  times 
the  4.4  million  units  imported  a  year  earlier 
Thailand  was  the  fourth  largest  supplier,  and 
the  largest  uncontrolled  supplier,  accounting 
for  ten  percent  of  the  total  imports  in  the  year 


ending  May  1968.  In  the  year  ending  M^y 
1987.  Thailand  ranked  eighth  among  the 
major  suppliers  accounting  for  three  percent 
of  lotat  imports  During  the  first  five  months 
of  lt»88.  imports  fram  Thadand  reached  5.4 
million  units,  neariy  two  and  a  half  limes  Ihe 
level  reached  in  the  same  months  of  1987 

The  sharp  and  subslanual  increase  of  low- 
valued  imports  of  Category  363  cotton  towels 
from  Thailand  is  causing  a  real  risk  of  market 
disruption. 

Production  ami  SlarktH  Share 

The  cotton  towel  market  fiatlened  in  early 
1986.  First  quarter  domestic  production  fell 
one  percent  below  the  first  quarter  1987  level. 
The  US-  manufacturers'  share  of  the  market 
was  76.6  percent  in  the  first  quarter  of  1966 
compared  with  80.8  percent  for  calendar  year 
1987. 

imports  and  Import  Penetration 

US  imports  of  Category  363  cotton  towels 
from  all  sources  reached  a  record  level  132  4 
million  units  in  1987.  During  the  first  five 
months  of  1988.  imports  of  cotton  towels  were 
up  seven  percent  over  the  comparable  pehpd 
in  1987. 

The  import  to  production  ratio  increased  to 
27.2  percent  dunng  the  first  quarter  of  1968, 
14  percent  above  the  23.6  percent  ratio  in 
calendar  year  1987. 

Duty  Paid  Import  Values  and  U.S.  Producer's 
Prices 
Approximately  95  percent  of  Category  363 

cotton  terrv  towel  imports  from  Thailand 
enter  under  TSUSA  Nos.  366.1965  and 
366-2460.  These  towels  arc  being  entered  at 
duly-paid  landed  values  weil  below  V  S 
producer  prices  for  comparable  towels. 

Committee  for  the  Implementatioa  of  Textile 
Agreements 

St'plcmber  19.  1988- 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Woahinglon.  DC 
20229. 

Dear  Mr.  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  USC  18541.  and  the 
Arrangement  Regarding  International  Trade 
in  Tetxtiles  done  at  Geneva  on  December  30, 
1973,  as  further  amended  on  juiy  31.  1986 
pursuant  to  the  Bilateral  Collon.  Wool  and 
Man-Made  Fiber  Textile  .-Xgreement  of  luly 
27.  1983  and  Adgiisl  8. 1983,  as  amended  nn.i 
extended,  between  the  Governments  of  '.he 
United  Slates  and  Thailand,  and  in 
iiCGordance  with  the  provisions  of  Execu*i\e 
Order  11651  of  Marrh  3,  1972.  as  amended, 
you  are  direrled  lo  prohibit,  effective  on 
September  26. 1986.  entry  into  the  tinited 
States  for  consumptmn  and  withdrawal  from 
warehouse  far  consumption  of  cotton  texnle 
products  in  the  Calejiory  363  produced  or 
manufdClured  m  Thailand  and  exported 
during  Ihe  nmety-day  period  which  beg.in  un 
August  31. 1988  and  extends  through 
November  28. 1986.  in  excess  of  4.B21.693 
numbers. 

Textile  products  in  Category  363  which 
have  been  exported  to  Ihe  United  States  prior 
to  August  31, 1988  shall  not  be  subject  to  Ihis 
directive. 
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Tf  v'lle  products  in  Cdlej^ory  363  which 
h.ivff  bft^n  rpie^sed  from  !he  custody  of  the 
U.S.  Ciisioms  Service  under  the  provisions  of 
19  U  S.C-  144a|b)  or  1484|ai(lt(A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
!o  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Texiile  Agreements  has  determined  thai  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use  553(aJ(l). 

Sincerely, 
lames  H.  Babb, 

Chjirnwn.  Committee  for  the  Implementation 
of  Teidsle  Agreements. 
(FR  Doc-  86-21743  Filed  9-22-88;  8:45  am] 

BILUNG  COOC  UiO-OfMU 


COMMITTEE  FOR  THE  PURCHASE 
FROM  THE  BUND  AND  OTHER 
SEVERELY  HANDICAPPED 

Procurement  List  1988;  Addition 

AGENCY:  Comrr.iTtee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Addition  lo  Procurement  List. 

summary:  This  action  adds  to 
Procurement  List  1988  a  commodity  to 
be  produced  by  workshops  for  the  blind 
or  other  severely  handicapped. 
EFFECTIVE  date:  October  24,  1988 
ADDRESS:  Committee  for  Purchrise  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5.  Suite 
no",  1755  Jefferson  Davis  Highway, 
Arhnaton,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
E.  R  Alley.  Ir,  (703)  557-1145, 
SUPPLEMENTARY  INFORMATION: 

On  fuly  8.  1988,  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published  a 
notice  (53  FR  25651)  of  proposed 
addi'.ion  to  Porcuremeni  List  1988. 
December  10,  1987  [52  FR  46926). 

The  current  contractor,  m  submittmg 
information  to  the  Committee  staff  on  its 
annual  sales,  made  statements  regarding 
the  firm's  financial  condition  and 
indicated  that  the  addition  of  this  bpjt 
buckle  to  the  Procurement  List  would 
severely  impact  the  firm. 

The  data  provided  by  the  contractor 
revealed  that  the  value  of  the  current 
contractors  contract  for  the  subject  belt 
buckle  represents  approximately  38%  of 
the  firms  Total  annual  sales  The 
Committee  has  considered  the 
comments  of  the  current  contractor  and 
has  considered  the  comments  of  the 


current  contractor  and  has  determined 
that  the  impact  is  not  serious.  After 
consideration  of  the  relevant  matter 
presented,  the  Committee  has 
determined  that  the  commodity  listed 
below  IS  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C.  46- 
48c  and  41  CFR  51-2  6 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantia!  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b-  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodity  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  produce  the  commodity 
procured  by  the  Government. 

Accordingly,  the  following  commodity 
is  hereby  added  lo  procurement  List 
1988, 

Buckle,  Belt 
8315-0O-275-J513 
Beveriy  L.  Mitknun. 
E.-Kecutive  Director. 

IFR  Doc.  86-21 B16  Piled  9-22-88;  8:45  amj 
nUMQ  COM  M30-3»-« 


Procurenn«nt  List  1988;  Proposed 

Addition 

AGENCY:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Proposed  addition  lo 

procurement  list. 

SUMMARY:  The  Committee  has  received 
a  proposal  to  add  lo  Procurement  List 
1988  a  service  to  be  provided  by 
workshops  for  the  blind  and  other 
Hpverely  handicapped. 
comments  must  S£  received  on  or 
before:  October  24,  1988, 
address:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107. 1755  lefferson  Davis  Highway. 
.Arlington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
E.  R,  Alley.  Ir,  (703)  557-114.'), 
SUPPLEMENTARY  INFORMATION:  This 
notice  IS  published  pursuant  to  41  U.S.C. 
47(aH21  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  action. 

If  the  the  Committee  approves  the 
proposed  addition,  all  entjties  of  the 
Federal  Government  will  be  required  to 
procure  the  service  listed  below  from 
workshops  for  the  blind  or  other 
severely  handicapped. 


It  is  proposed  lo  add  the  following 
service  to  Procurement  List  1988, 
December  10. 1987  (52  FR  46926). 

Grounds  Maintenance.  Naval 
Weapons  Station.  Areas  li-22. 
Yorkfown.  Virginia. 
BevftHy  L  Milkman, 
Executive  Director. 

IFR  DoCL  Sa-ZlSl?  Filed  &-22-88;  6:45  am] 
WJJPMS  COOC  M30-U-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Merchant! le  Exchange 
Proposed  Futures  Contracts 

agency:  Commodity  Futures  Trading 

Commission. 

ACTIOPt:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  contracts. 


summary:  The  Chicago  Mercantile 
Exchange  ("CME")  has  applied  for 
designation  as  a  contract  market  in 
futures  on  (1)  Euromark  forward  spread 
agreements.  (2)  FurosterUng  forward 
spread  agreements  and  [3|  Euroyen 
forward  spread  agreements.  The 
Director  of  the  Division  of  Economic 
Analysis  (Division"')  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
publication  of  the  proposals  for 
comment  is  in  the  public  interest,  will 
assist  the  Commission  in  considering  the 
views  of  interested  persons,  and  is 
consistent  with  the  purposes  of  the 
Commodity  Exchange  Act. 
DATE:  Comments  must  be  received  on  or 
before  October  24.  1988, 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  lo 
jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW  .  Washington,  DC  20581, 
Reference  should  be  made  lo  the 
CME's  proposed  Euromark,  Euroslerling 
or  Euroyen  forward  spread  agrermenl 
futures  contracts 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Shills.  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington,  DC  20581.  (202)  254-7303. 
SUPPLEMENTARY  INFORMATION:  Copies 
of  the  terms  and  conditions  of  ihe 
proposed  futures  contracts  will  be 
available  for  inspection  at  the  Office  of 
the  Secretanal.  Commodity  Futures 
Trading  Commission,  2033  K  Street  NW.. 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
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mail  at  the  above  address  or  by  phone 
at  (202)  254-6314, 

Other  materials  submitted  by  the 
CME  in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9-  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Pnvacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretarial  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  condition  of  the  proposed 
futures  contracts,  or  with  respect  lo 
other  materials  submitted  by  the  CME  in 
support  of  the  applications,  should  send 
such  comments  to  lean  A.  Webb. 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washingotn.  DC  20581.  by  the  specified 
date. 

Issued  m  Washington,  DC  on  September 

19.  1988. 
PauU  A.  Tosini, 

Dirfctnr.  Division  of  Economic  Analysis;. 
|FR  Doc  88-21722  Filed  9-22-88;  8:45  amj 
BtLUMG  CODE  ft351-«1-« 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  (or 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

Title.  Applicable  Form,  and 
Applicable  OMB  Control  Number 

Nomination  for  Appointment  to  the 
United  Slates  Military  Academy,  Naval 
Academy  and  -Air  Force  Academy.  DD 
Form  1870.  OMB  No,  0701-0028. 

Type  of  Request:  Extension. 

Average  Burden  Hours /Minutes  Per 
Response:  10  minutes. 

Frequency  of  Response:  On  occaBJon. 

Number  of  Respondents:  32.640. 

Annual  Burden  Hours:  5.440. 

Annua/  Responses:  32.640. 

Needs  And  Uses:  Individuals  seeking 
a  nomination  to  one  of  the  service 
academies  provide  information  about 
themselves  lo  an  authorized  candidate 
nominating  source  (Member  of 


Congress,  etc.).  The  nominating  source 
uses  the  information  provided  lo  fill  out 
the  nomination  for  appointment  (DD 
Form  1870). 

Affected  Public:  Individuals. 

Frequency:  Continuing. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Dr.  Timothy 
Sprehe. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  Timonthy  Sprehe  at  Office  of 
Management  and  Budget,  Desk  Officer, 
Room  3225,  New  Executive  Office 
Building,  Washington.  DC  20503. 

DOD  Clearance  Officer:  Ms.  Pearl 
Rascoe-Harrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from.  Ms. 
Rascoe-Harrison.  WHS/DIOR.  1215 
Jefferson  Davis  Highway.  Suite  1204. 
Arlington,  Virginia  2220*2-4302. 
telephone  (202)  746-0933. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
September  19, 1988 

IFR  Doc.  88-21794  Filed  9-22-88;  8:45  am| 
eiLLDIG  CODC  M10-014 


Record  of  Decision  for  Facilities 
Development  at  Orchard  Training 
Area,  Idaho 

September  20. 1968. 

AGENCY:  National  Guard  Bureau,  DOD/ 

Idtiho  Militar>'  Division. 

ACTION:  Record  of  Decision  for  Facilities 

Development  at  Orchard  Training  Area. 

Idaho. 

summary:  This  is  the  Record  of  Decision 
rcjiarding  the  Final  Environmental 
Impact  Statement  (FEIS)  for  facilities 
development  at  Orchard  Training  Area. 
Idaho.  The  alternatives  selected  in  the 
Record  of  Decision  are: 

(1)  Upgrade  the  existing  Multipurpose 
Range  Complex  (MPRC): 

(2}  Locate  the  new  Mobilization  and 
Training  Equipment  Site  (MATES) 
facility  at  the  Ori:hdrd  Site;  and 

(3)  Locale  the  new  Ammunition 
Storage  Point  (ASPl  at  the  Orchard  sile. 
SUPPtXMENTARY  INFORMATION:  The 

National  Guard  Bureau  and  the  Idaho 
Military  Division  [IDARNG)  have 
selected  the  alternatives  of  upgrading 
the  MPRC  and  locating  the  MATES  and 
the  ASP  at  the  Orchard  site, 

In  accordance  with  the  Council  on 
Environmental  Quality  Regulations 
concerning  tiering,  the  FEIS  is  limited  lo 
three  specific  proposed  construction 
protects  and  is  tiered  to  the  FEIS  for 
Snake  River  Birds  of  Prey  (SRBOPAl 


prepared  by  the  Bureau  of  Land 
Management  (BUM).  Department  of 
Interior,  in  1979.  The  BLM  prepared  that 
FEIS  for  the  establishment  of  Ihe 
SRBOPA  of  which  Orchard  Training 
Area  is  a  part.  The  FEIS  evaluated  the 
effect  of  IDARNG  ongoing  training  on 
the  raptors  and  their  habitat,  concluding 
that  "25  years  of  National  Guard  use  has 
had  no  kiiown  effects  on  Ihe  birds  of 
prey".  The  National  Guard  began 
training  on  the  area  in  1953  under  a 
Special  Land  Use  Permit  issued  by  the 
BLM.  An  Environmental  .Asse-ssment 
was  prepared  in  1973  by  the  BLM  to 
analyze  National  Guard  training 
activities.  This  Environmental 
Asessment  concluded  thai  the  trammg 
was  compatible.  In  order  to  avoid  future 
conflicts  with  nesting  bird  of  prey  and  to 
minimize  soil  erosion.  Ihe  size  of  the 
training  area  was  reduced  by  moving 
the  boundan,'  away  from  the  Snake 
River  Canyon  rim. 

The  decisions  made  by  the  National 
Guard  are  based  on  the  need  to  update 
the  existing  training  facility.  Upgrading 
the  existing  Multipurpose  Range 
Complex  will  provide  stale-ofthe-cirt 
training  for  the  troops.  Reclocation  and 
upgrading  of  existing  support  facilities 
closer  to  ihe  Orchard  Traming  Area 
(OTA)  will  save  training  time  and 
expense. 

In  the  FEIS.  the  following  ahemalives 
were  evaluated: 

(1)  No  Action  (status  quo  continuance 
of  ongoing  IDARNG  training  aclivilies  at 
the  OTA); 

(2)  Locating  the  MATES  and  the  ASP 
at  the  Owyhee  site: 

(3)  Locating  the  MATES  and  the  ASP 
al  the  Orchard  site:  and 

(4)  Upgrading  the  MPRC. 
Lfnder  the  no  action  alternative. 

impacts  and  benefits  of  the  ongoing 
training  in  the  specific  locations 
proposed  for  the  new  facilities  would 
continue.  The  construction  traffic  would 
not  occur  as  with  the  action 
alternatives.  Also,  there  would  not  occur 
the  benefits  of  construction  employment. 
the  increase  in  permanent  jobs,  and  the 
savings  in  fuel  and  training  time 
expenses. 

The  major  effects  of  the  action 
alternative  at  the  Owyhee  site  would  be 
the  loss  of  17  acres  of  wildlife  habitat, 
withdrawal  of  20  acres  of  grazing  land, 
and  the  consumption  of  3  million  gallons 
of  groundwater  annually.  Al  the 
Owyhee  site  ferruginous  hawks,  a 
candidate  for  threated  species,  nesl  on 
power  poles  between  the  proposed 
MATES  and  ASP  locations.  The  hawks 
may  be  disturbed  by  the  construction 
and  operation  of  these  facilities.  Other 
social  and  economic  effects  include  the 
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add/: :-  of  jpprox;mdlely  IM 
c  ins*niL:ion  jobs  for  12  to  15  manlhs. 
•~e  dddilion  of  rs  permanent  jobs,  and 
the  sdvings  of  n.OOO  work  hours  and 
SjOOOOO  in  equipment  and  fuel  annually. 

The  maior  effects  of  the  action 
alvrnative  at  the  Orchard  site  would  be 
the  loss  of  17  acres  of  wildlife  habitat. 
Howeier.  since  the  location  of  the 
M.-\TES  at  this  site  would  be  outside  the 
SRBOP.-\.  only  8  acres  would  be  lost 
froni  the  SRBOPA.  AddiUonal  effects 
include  the  withdrawal  of  20  acres  of 
£r.jzing  land  and  the  consumption  of  3 
million  gallons  of  groundwater  annually 
Sin.:e  !his  Site  Les  in  the  Mountain 
Home  G.'-nundwater  Management  Area. 
the  Idaho  Department  of  Water 
Resources  will  require  substantiation 
that  adequate  water  is  available  and  no 
previous  nghts  would  be  impacted. 
Social  and  economic  impacts  would  be 
(he  same  as  at  the  Owyhee  Site. 

Due  to  the  possible  disturbance  of  the 
candidate  threatened  species  and  the 
sreater  loss  of  habitat  m  the  SRBOPA  at 
the  Owyhee  site,  the  Orchard  site  was 
selected  as  the  preferred  location. 

The  alternative  to  upgrade  the  MPRC 
would  result  in  the  permanent  loss  of  2 
arret  of  wildlife  habitat.  Although 
training  levels  might  increase  at  the 
MPRC,  this  would  be  balanced  by  less 
training  in  other  areas  of  the  OT.A.  The 
no  action  alternative,  which  is  status 
quo  continuance  of  existing  conditions 
and  activities,  was  not  selected. 

All  practicable  means  to  avoid  or 
minimize  env  ironmental  harm  from  the 
alternatives  selected  have  been 
adopted  To  mitigate  the  loss  of  two 
acres  of  wildlife  habitat  at  the  .MPRC 
and  17  acres  of  wildlife  habitat  at  the 
MATE.S  and  ASP  facihue*.  Und  leased 
from  the  state  iand  adiacenl  to  the 
SRBOPAl  at  the  Orchard  Site  will 
preserve  120  acres  of  similar  wildlife 
and  raptor  habitat.  Furthermore,  the 
ID.'VR.NC  Environmental  Mana|;ement 
Program,  under  the  direction  of  an 
Environmental  Specialist,  will  continue 
to  dev  elop  and  implement  mitigation  for 
trai.iing-related  impacts.  Under  a 
Memorandum  of  Understanding 
between  the  IDAR.\G  and  the  BLM. 
yearly  meetings  are  held  to  momlor  the 
impacts  of  traming  and  mitigation 
actions. 

Durmg  the  past  five  years,  the  BL.M 
and  [DAR.N'G  have  identified  resource 
mianagement  issues  and  implemented 
mitigation  measures: 

ft  1  To  mitigate  mechanical  damage. 
the  ID.-\R.\C  has  lunited  its  use  of 
southern  sectors  of  the  trBining  area  to 
reduce  possible  disturbance  of  nesting 
raptors  in  the  canyon  and  reduce 
impacts  on  erosive  soils: 


(2)  The  IDARNG  conducts  an 
erivu-onmental  awareness  bnefing  for 
troops  using  the  OTA. 

131  To  mitigate  wildfire  impacts,  the 
IDARNG  has  stationed  four  fire-trucks 
within  the  0T.'\  to  suppress  fires  withm 
the  impact  area,  future  plans  include  the 
purchase  of  a  helicopter-mounted  water 
tank  and  an  agreement  with  BLM  to 
suppress  fires  in  the  SRBOP.A  outside 
the  OTA, 

[4)  To  rehabilitate  disturbed  habitat. 
the  IDAR,\G.  under  the  direction  of  the 
BLM.  has  re-seeded  2.500  acres  within 
the  OT.A.  and  more  rehabilitation  is 
planned  for  the  future:  and 

(5)  To  mitigate  noise  impacts  which 
could  disturb  the  raptor),  the  lUARNG 
does  not  conduct  live  firing  exercises 
during  pnme  morning  and  evening 
riiptor  hunting  periods. 

In  response  to  public  romment  on  the 
need  for  assessing  the  impacts  of 
ongoing  training,  the  BIAI.  IDARNG.  the 
Governor  of  Idaho,  and  the  .National 
Guard  Bureau  have  signed  a  loint  policy 
statement  m  which  an  agreement  la 
made  to  develop  an  intensive  four-year 
research  project  on  the  impacts  of 
military  training  in  the  SRBOPA.  At  the 
conclusion  of  the  study  peno<i.  BLM  will 
lead  a  full  National  Environmental 
Policy  Act  review  which  will  examine 
the  impacts  of  all  uses  of  the  SRBOPA. 
In  preparation  for  this  research,  the 
ID.\R.NG  participated  in  an 
interdisciplinary-team  workshop 
convened  by  the  BLM  to  assess 
information  needs  for  the  long-terai 
management  and  preservation  of  the 
SRBOPA. 
Donald  Bunfick, 

Slaior  General.  GS.  Dinctor.  AnnyNaUaaaJ 

Guard. 

Darrell  V.  Maaoiag, 

.^Imor  C*/ie™;,  The  Mjulant  General.  Ida/to. 

;FR  Doc  es-;i()l5  Tiled  »-22-«i  8:45  an) 
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Office  of  the  Secretary 

Meeting  Base  Realignment  and 
Closure  ConuniMion 

action:  Notice  of  business  meeting  and 
public  hearing, 

SUMMART,  The  Defense  Secretary's 
Commission  on  Base  Realignment  and 

Closure  will  hold  a  business  meeting  at 
9:00  a,m.,  October  8,  198a  in  the  Dirksen 
Senate  OlTi-.e  Building.  Room  828.  This 
will  immediately  be  followed  by  a 
hearing  to  lake  testimony  on  future 
military  t>ase  needs  beyond  the  year 
2000, 

For  further  information,  please 
contact:  Russel  Milnes,  (2021  65i-0180. 


address:  Defense  SecTetary's 

Commission  on  Base  Realignment  and 

Closure.  1825  K  Street.  NW,  Suite  JIO. 

Washington.  IK  20006. 

Linda  M.  B>iiiuii. 

Alterrrafe  OSD  Fedfra/  Register  Lltmon 

Officer.  Depcrtineitl  of  Offense. 

Septeniber  19.  19e8, 

|FR  n..a  8B-ri795  Filed  9-22-«a:  MS  iim| 

BILU*IQ  COOe  Mf»41-« 


Meetings:  Base  ResNgmnent  and 
Closure  Commission 

ACTION:  \ohce  of  a  closed  meeting. 

summary:  The  Defense  Secretary's 
Commission  on  Base  Realignment  and 
Closure  will  hold  a  do.sed  meeting  at 
3:00  p  m..  October  8. 1388  to  receive  a 
classiTied  staff  briefing.  This  meeting 
will  be  closed  to  ttie  public  m 
accordance  with  section  5S2b(c)  of  Title 
5,  U.SC,  specifically  subparagraph  (1) 
thereof,  and  Title  5.  U  SC.  Appendix  2, 
subsection  10(d),  The  classified  and 
unclassified  matters  to  be  discussed  are 
so  inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting. 

FOR  FURTMER  INFORMATION  COMTACr 

Russel  Milnes.  (202)  653-0180.  address: 
Defense  Secretary's  Comrmssion  on 
Base  Realignment  and  Closure.  1825  K 
Street.  NW.,  Suite  310.  Washington.  DC 
20006. 

Linda  M.  Synum, 

Alternate  OSD  federal  Register  liaison 

Officer  Deparimenl  t^ Defense. 

September  20, 198», 

|FR  Ooc  08-21840  Filed  S-22-S8:  lt4S  ami 

BKUNQ  CODC  SSIO-OMI 


Defense  Sdenca  Board  Task  Force  on 
Competitive  Strategies 

ACTION:  Notice  of  udvuiory  committee 

meetings, 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Competitive  Strategies 
will  meet  in  closed  session  on  October 
12, 1988  at  the  Pentagon.  Arbngton. 
Virginia, 

The  mission  of  the  Defense  Saence 
Board  is  lo  advise  the  Secretary  of 
Defense  and  the  t'rider  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technicial  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense,  Al  this  meeting  the  Task  Forte 
will  periodically  review  the  application 
of  competitive  strategies  to  the  selection 
of  technologies,  weapons,  and  support 
systems  including  C3  for  emphasis  by 
the  Department  of  Defense- 
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In  accordance  with  section  lOid)  of 
the  Federal  Advisory  Committee  Act, 
f^ib,  L,  No,  92-463,  as  amenderd  (5 
use,  App,  II,  (19821),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting,  concerns  matters  listed  in  5 
U,S,C,  552(c)|l  I  (1982).  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public 
Linda  M,  Bynum. 

Alternate  OSD  Federal  Hegister  Liaison 
Officer.  Deportment  of  Defense. 
September  19, 1988, 

|FR  Uoc  88-21796  Filed  9-22-88:  B:45  am] 

BILUNQ  COOE  SSIO-OI-a 


Defense  Science  Board  Task  Force  on 
Low  Observable  Technology:  Meetings 

ACTION:  Notice  of  advisory  committee 
meetings, 

SUMMARY  The  Defense  Science  Board 
Task  Force  on  Low  Observable 
Technology  will  meet  in  closed  session 
on  October  13-14, 1988  at  the  Pentagon. 
Arlington.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technicial  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense,  Al  these  meetings  the  Task 
Force  will  evaluate  low  observable 
technology. 

In  accordance  with  section  lOfd)  of 
the  Federal  Advisory  Committee  Act. 
Pub,  L  No,  92-183,  as  amended  (5  U,S,C. 
App.  II,  (1982)).  it  has  been  determined 
that  this  DSB  Task  Force  meetings, 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1982),  and  thai  accordingly 
these  meetings  will  be  closed  lo  the 
public. 

Linda  M.  Bynum. 

A  Itcmate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
September  19,  19S& 

|KR  D<ir„  88-21  •'g?  Filed  9-22-88:  a45  am| 
mujNG  COOC  M10-01-« 


Defense  Science  Board  Task  Force  on 
Defense  Industrial  Cooperation  with 
Pacific  Rim  Nations:  Meetings 

ACTION:  .Notice  of  advisory  committee 
meetings, 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Defense  Industrial 
Cooperation  with  Pacific  Rim  Nations 
will  meet  in  closed  session  on  October 
14. 1988  at  the  Institute  for  Defense 
Analyses.  Alexandria.  Virginia, 
The  mission  of  the  Defense  Science 


Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  examine  the  potential  for  achieving 
US  security  objectives  m  Ihe  Pacific  Rim 
area  through  defense  industrial 
cooperation  with  the  nations  of  that 
area. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub  L  92-463.  as  amended  (5  U  S  C, 
App,  IL  (1982)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  tn  5  U,S,C, 
552b(c)|l)  (1982),  and  that  accordingly 
this  meeting  will  be  closed  to  Ihe  public. 
Unda  M.  Bynum. 

.'illemate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
September  19. 1988. 

|FR  Doc,  88-21798  Filed  9-22-88:  a:4.'>  ani| 
SIUJNO  COOC  M10-01-M 

Defense  Science  Board  Task  Force  on 
Army  Subgroup  on  Low  Observable 
Technologies:  Meetings 

ACTUM:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Army  Subgroup  on  Ixiw 
Observable  Technologies  will  meet  in 
closed  session  on  October  17-18, 
November  21-22.  December  5-6, 1988, 
January  11-12.  and  February  8-9. 1983  at 
the  Pentagon.  Arlington.  Virginia, 

The  mission  of  the  Defense  Science 
Board  is  lo  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense,  At  these  meetings  Ihe  Task 
Force  will  examine  and  provide  advice 
regarding  Army  activities  in  the  area. 

In  accordance  with  section  10(d)  of 
the  Federal  .advisory  Committee  Act. 
Pub,  L  92-463,  as  amended  (5  US.C. 
App,  II,  (1982)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U,S.C. 
552b(c|(l)  (1982),  and  that  accordingly 
this  meeting  will  be  closed  to  the  public, 
Linda  M.  Bynum. 

Mlemate  OSO  Federal  Register  Liaison 
Officer  Department  of  Defense. 
September  19, 1988, 

|FR  Doc  88-21799  Filed  9-22-88:  8:45  am) 
eiuJNG  COOC  M10-OI-M 


Defense  Science  Board  Task  Force  on 
Follow  on  Forces  Attack  (FOFA); 
Meetings 

ACTION:  Notice  of  advisory  commiltee 

meetings, 

summary:  The  Defense  Science  Board 
Task  Force  on  Follow  on  Forces  Attack 
(FOFA)  will  meet  in  closed  session  on 
November  15-16, 1988  in  the  Pentagon. 
Afiington.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense,  At  these  meetings  the  Task 
Force  will  continue  lo  review,  m  detail, 
classified  material  associated  with 
conventional  military  capabilities  in 
NATO  to  include  special  large! 
requirements 

In  accordance  with  section  10(dl  of 
the  Federal  Advisory  Commiltee  .Act, 
Pub,  L  92-463,  as  ainended  (5  U  S C 
App.  U.  (19821),  it  has  been  determined 
that  these  DSB  Task  Force  meetings, 
concern  matters  listed  in  5  LI  S.C, 
552b(cl(l)  (1982),  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public, 

linda  M.  Bynum. 

Alternate  OSD  FedemI  Register  Liaison 
Officer  Department  of  Defense 
September  19. 1988, 

(FR  Doc  88-21800  Filed  9-22-88:  8:45  am) 
BILUNQ  COOC  M10-01-M 


Department  of  the  Navy 

Naval  Research  Advisory  Committee; 
Closed  Meeting 

l^irsuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.SC,  App),  notice  is  hereby  given  that 
the  Naval  Research  ,Advisory 
Committee  Panel  on  Countermine 
Capabilities  for  Amphibious  Operations 
will  meet  on  October  4-5, 1988,  The 
meeting  will  be  held  at  the  Center  for 
Naval  Analyses,  4401  Ford  Avenue, 
Alexandna,  VA,  The  meeting  will 
commence  at  9:00  a.m,  and  terminate  at 
4:00  p,m,  on  October  4.  and  commence 
at  8:,10  am,  and  terminate  at  5:00  p,m.  on 
October  5, 1988  All  sessions  of  Ihe 
meeting  will  be  closed  lo  the  public. 

The  purpose  of  the  meeting  is  to 
provide  briefings  for  the  panel  members 
related  to  an  assessment  of  Ihe  mine,/ 
countermine  threat  and  current 
capacitiUes  and  limitations,  and  an 
evaluation  of  the  technological 
approaches  to  detection,  neutralization, 
marking  and  reporting  problems.  The 
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agenda  will  include  discussions  on 
detection  and  reporting,  fielded  and 
developmenfa!  svstems,  and  fechnologj' 
bdsp  programs.  These  bnefings  and 
dLscussions  will  contain  cUaaiHed 
'.nfurrr.alion  thdt  is  sppcincaliy 
authorized  under  cntena  established  by 
Executive  order.  The  classified  and  non- 
i^lds«ified  matters  to  be  discussed  are  so 
mpvlncably  intertwined  as  to  preclude 
opening  any  portion  of  the  meelinR 
Arcordmgiy    ihe  Secretary  of  the  Navy 
has  delemuned  in  writing  that  the  public 
iT.fprfsi  requires  Ihat  all  sessions  i(  Ihe 
meetmji  be  closed  (o  the  pubhc  because 
they  wi!t  be  concerned  with  matters 
listed  in  section  552b(c)(l)  of  title  5. 
Lni'ed  Slates  Code 

This  Notice  is  being  publisht?d  late 
because  operational  necessity 
constitutes  an  exceptional  arcumslance. 
not  allowing  for  15  days"  notice  for  this 
meeting. 

For  further  infornidtton  cunceminR 
this  meeting  contact:  Commander  LW 
Snyder  L'.S-  Navy.  Office  of  Naval 
Research.  800  North  Quincy  Street. 
Arlington.  VA  22217-SOOa  Telephone 
Number  1202)  696-4e7a 

Dii'e,  Sep»emhf!r:n    :38a. 
Jane  M.  Virsa. 

UeutenanL  /ACC.  US.  Nova/ Reseno. 
Fetieral  Register  Liaison  Officer 
[FTi  Dot.  8tt-2I893  Filed  9~22-««;  8:45am] 
aiLLtMO  COOC  M)»-A£-H 


DEPARTMENT  OF  ENERGY 

Assistant  Secretary  for  tntematlonat 
Affairs  and  Energy  Emergencies 

Proposed  SutMequent  Arrangenient; 
Japan 

Pursuant  to  section  131  of  the  Atonuc 
Energy  of  1954.  as  amended  (42  U.S.C. 
.2160)  n<Jtice  is  hereby  ^iven  of  a 
proposed  "subsequenl  arrangenftenl" 
under  the  Agreement  for  Couperalion 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Idpan  concerning  Peaceful  Uses  of 
-Vuciear  Energy' 

The  subsequent  arrdngement  to  be 
carried  oul  under  the  above-mentioned 
agreement  involves  ihe  addition  of  the 
Magnox  reprocessing  plant  located  at 
the  Sellafield  .site  in  :he  United  Stales 
Kingdom  to  .Annex  1  of  Ihe 
Implementing  .Agreement  between  the 
Government  of  (he  United  Stales  of 
America  and  Ihe  Government  of  fapan 
Pursuant  (o  Article  11  of  Their 
.Agreement  for  Cooperation  Concerning 
Peaceful  Uses  of  Nuclear  Energ>'.  The 
Magnox  reprocessing  line  processes 
magnesium -uranium  spent  fuel  from  gas- 


CiKjled  reactors,  and  has  a  capacity  of 
\  TtiX)  metric  ions  per  year. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended. 
It  has  been  determined  ibat  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
Itike  effect  no  sooner  than  fifteen  days 
after  the  date  of  pubhcation  of  this 
notjr.e  and  after  fifteen  days  of 
continuous  session  of  the  Congress, 
beginning  the  day  after  ibc  date  on 
whuh  (he  reports  required  by  section 
131  of  ihe  Alumic  Energ>'  Act  of  1954.  as 
amended  (U.S.C.  2ieO|  are  submitted  to 
the  Commitlee  on  Foreign  Affairs  of  the 
House  of  Representatives  and  the 
Cumnutlee  on  Foreign  Relalions  of  the 
Senate  The  two  time  periods  referred  to 
above  may  run  concurrently. 

For  the  Department  of  Energy. 

Date:  September  19.  19flfl. 
Richard  H  WUUamson, 

Acting  AsiisfanC Senvtary  for  tntemationol 
Affairs  and  Energy  Emerjffittctes. 
fFR  Doc.  88-21051  Filed  9-22-48,  8.45  am) 
BIUJMO  COOC  MfO-et-M 


Economic  Regulatory  Administration 

I  ERA  Oocfcat  Nos.  88-37-LNG;  88-OS-LNG ) 

Disthgas  Corp.;  Authorization  to 
Import  Liquefied  Natural  Gas  From 
Algeria 

agency:  Fxonomic  Regulatory 

AdmmistralKm.  DOE. 

ACTION:  Notice  of  order  granting 

amended  long-fprm  authuhzalion  tn 

import  liquefied  natural  gas  from 

Algeria,  amending  a  short-term 

authorizulion.  and  granting 

inter\'ealionii. 

SUMMARY;  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energj-  (DOE)  gives  notice  that  it  has 
issued  an  order  amending  Distrigas 
Corporation's  fDislrrgasI  authorization, 
issued  in  ERA  Dorjtet  No.  77-011-LNG 
on  December  31.  1977.  under  which 
Distrigas  is  authorized  to  import 
liquefied  natural  gas  (LNGI  from 
Algeria.  The  order  authorizt;s.  in  ERA 
Docket  No.  88-37-LNG.  a  long-term 
amendment  (Amendment  No.  3)  to  the 
April  13. 1976.  sales  and  purcha.se 
agreement  (1976  Agreement)  b<itween 
Distrigas  and  its  supplier.  Sonatrach.  the 
Algerian  national  energy  corporation. 
Amendment  .No.  3.  among  other  things, 
extends  the  term  of  the  1976  Agreement 
until  October  1.  2003,  and  includes 
make-up  provisions  which  could  extend 
the  authorization  until  as  late  as 


October  1.  3)0*1.  Also.  Amendment  No.  3 
changes  ihe  pncing  prrjvistons,  provides 
for  new  transportation  arrangements, 
and  removes  the  strict  lake-or  pay 
provisions  of  the  1976  Agreement  The 
effective  date  of  the  authorization  will 
be  on  the  dale  of  final  approval  and 
acceptance  of  Distrigas  and  Distrigas  uf 
Massachusetts'  pending  application  in 
Federal  Energy  Regulatory  Coininisaion 
Docket  No.  CP88-5a7.  The  order  granted 
intervention  to  all  movants. 

In  ERA  Docket  No.  {kMK-l-NG.  the 
order  amended  a  short-term  import 
authorizndon  granted  Distrigas  by  the 
ERA  in  DOE/ERA  Opinion  and  Order 
No.  228.  issued  on  March  4.  198fl,  and 
further  amended  by  DOE^ERA  OpinHHi 
and  Order  No.  22a-A.  issued  un  June  lU. 
1968.  by  exending  the  term  of  that 
authorization  until  the  effective  date  uf 
Ihe  authorization  granted  pursuant  to 
Amendment  No.  3 

A  copy  of  this  order  is  available  in  the 
Natural  Gas  Division  Docket  Room,  GA- 
076.  Porrestal  Building.  1000 
Independence  Avpnuf».  5W,. 
Washington,  DC  20505,  f202|S«V-9478. 
The  docket  room  is  open  between  the 
hours  of  B:\V)  am.  and  4:30  p.m..  Monday 
through  Fnday.  except  holidays. 

Isswed  in  Wnshingion,  fKT,  on  Sppiember 
16.1488 

Coostancflt  L.  Buckley, 
Acting  Dirvcior.  Offict^  of  Fuels  Ptvgrams. 
Econumir  Hf^htory  Administration. 
|FR  Doc  aa-21852  Filed  9-22-«8.  845  ami 
BIUJMO  COOC  MW-at-M 


lERA  Docket  No.  S«-35-NG1 

Northern  Natural  Gas  Co.;  Order 
Granting  Amendment  to  Authorization 
to  Import  Natural  Gas  and  GrarttiriQ 
Interventions 

AGENCV:  Economic  Regulatory 
Administration.  DOE. 
ACTtON:  Notice  of  order  amending  an 
authorization  to  import  natural  gas. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  DeparlmenI 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  amending  DOE/E3W 
Opinion  and  Order  No.  76  (Order  78J 
that  granted  authorization  to  Northern 
Natural  Gas  Company  (Northern)  to 
import  Canadian  natural  gas.  This  order. 
DOE/ERA  Opinion  and  Order  No.  27a 
issued  in  ERA  Docket  No.  88-25-NG. 
increases  the  volume  of  gas  Northern 
may  import  from  i:i5.00G  Mcf  per  day  up 
to  200.000  Mcf  per  day  from  September 
18,  1988,  through  October  31.  1988.  .All 
other  terms  and  conditions  of  Order  76 
remam  in  effect. 
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A  copy  of  this  order  is  available  for 
inspection  and  copying  in  Ihe  Natural 
Gas  Division  Docket  Room,  GA-076, 
Forreslal  Building.  1000  Independence 
Avenue.  SW  .  Washington,  DC  20858, 
(202)  586-9478-  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p  m..  Monday  through  Friday,  except 
Federal  holidays. 

f$Aued  in  Washmglon.  DC  on  Septenit>er 

16,  1988. 

Constance  L  Buckley, 

Acting  Director.  Office  of  Fuels  Programs. 

Bi:iinoniic  Regulatory  Administratwn. 
jFR  Doc-  88-21853  Filed  9-22-88:  8:45  am) 

BILUMQ  COOC  S4MM)t-4l 


I  ERA  Docket  No,  SS-SO-NQl 

Poco  Petroleum  Inc.;  Application  for 
Authorization  To  Import  Natural  Gas 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Notice  of  application  for 
authorization  to  impori  natural  gas. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  August  25. 1988.  of  an  application 
filed  by  Poco  Petroleum.  Inc.  (Poco)  for 
authorization  to  import  from  its 
Canadian  parent  company,  Poco 
Petroleums.  Ltd.  (Poco  Ltd.).  up  to  15 
MMcf  per  day  of  natural  gas  from  the 
dale  the  authorization  is  granted  through 
October  31. 1989:  up  to  25  MMif  per  day. 
November  1,  1989,  through  April  30. 
1990;  and  up  to  50  MMcf  per  day,  May  1, 
1990.  through  October  31.  2004;  and  25 
MMcf  per  day.  November  1,  2004, 
through  March  31.  2005,  Poco  would 
import  the  gas  as  agent  for  its  Canadian 
parent  and  sell  part  of  it  to  Consumers 
Power  Company  (Consumers)  for 
Consumers  system  supply.  The 
remainder  of  the  imported  gas  would  be 
sold  to  Midland  Cogeneration  Venture 
Limited  Partnership  (Midland)  for  use  as 
generation  fuel  at  Midland's 
cogeneration  facility  to  be  constructed 
from  a  portion  of  the  idled  Midland 
nuclear  plant  in  Midland  County. 
Michigan. 

The  apphcation  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited, 
DATE:  Protests,  motions  to  inter\'ene.  or 
notices  of  intervention,  as  applicable. 
requests  fur  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  October  24. 1988. 
FOR  FURTHER  INFORMATtON: 

Stanley  C  Vass,  Natural  Gas  Division. 


Economic  Reguldlor>'  Administration, 
Forreslal  Building.  Room  CA-076. 
1000  Independence  Avenue,  SW.. 
Washington.  DC  20585.  (202)  586-9482 
Diane  Stubbs.  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  CounseL 
U.S.  Department  of  Energy.  Forreslal 
Building.  Room  BE-042,  uioo 
Independence  Avenue.  SW., 
Washington.  DC  20585.  (202)  586-6667. 

SUPPlfMENTARY  INFORMATION:  Poco.  a 
Delaware  corporation  and  wholly- 
owned  U.S.  subsidiary  of  Poco  Ltd.. 
proposes  to  import  natural  gas  from 
Poco  Ltd.  pursuant  to  two  separate 
natural  gas  purchase  agreements  dated 
April  29. 1988.  executed  by  Poco  Ltd. 
with  Consumers  and  Midland 
respectively.  Under  the  Poco  Lld.- 
Consumers  gas  purchase  agreement 
Poco  Ltd.  would  supply  natural  gas  to 
Consumers  as  fnllows:  up  to  15  MMcf 
per  day  during  the  first  two  contract 
years  and  up  to  25  MMcf  per  day  over 
the  remaining  ten  years  of  Ihe  contract 
term,  which  may  be  extended  at  Poco 
Lld.'s  option  to  March  31.  2005.  The 
contract  also  pro\  ides  that,  if  during  any 
contract  year,  the  volumes  nominated 
for  delivery  by  Consumers  is  less  than 
75  percent  of  the  aggregate  of  Ihe 
maximum  daily  quantities,  then  the 
maximum  daily  quantity  which  Poco 
Ltd.  is  obligated  to  supply  in  the 
following  year  is  reduced  to  133  percent 
of  the  volumes  nominated  for  delivery  in 
the  immediately  preceding  contract 
year. 

The  Poco  Ltd, -Consumers  gas 
purchase  contract  further  provides  that 
the  monthly  contract  price  paid  for  the 
imported  gas  shall  be  composed  of  a 
monthly  demand  charge  and  a  monthly 
commodity  charge.  The  demand  charge 
consists  of  the  sum  of  the  demand 
charges  of  the  following  transporters  of 
the  imported  gas:  TransCanada 
PipcLines  Limited  [TransCanada).  Gr^at 
l.akes  Transmission  Company  (Great 
Lakes),  and  ANR  Pipeline  Company 
(ANR)  For  the  contract  period  prior  to 
January  1. 1990.  the  computation  cf  the 
monthly  commodity  charge  is  tied  to  a 
reference  price  set  at  95  percent  of  the 
lowest  interstate  pipeline  commodity 
charge  incurred  by  Consumers  under  a 
Federal  Energy  Regulalor>'  Commission 
(FERC)  approved  sales  tariff  for  firm 
contracts  of  two  years  or  more  After 
December  31. 1989,  the  provision  "at  a 
100  percent  load  factor"  is  added  to  the 
same  formula.  The  actual  commodity 
charge  is  computed  by  subtracting  the 
total  monthly  demand  charge  from  the 
reference  price.  For  volumes  in  excess  of 
75  percent  of  the  maximum  monthly 
quantity,  the  commodity  charge  paid  by 


Consumers  would  be  lowered  by 
subtracting  the  average  monthly 
demand  charge  divided  by  .75  from  ihe 
reference  price- 
Under  the  Poco  Ltd.-Midland  gas 
purchase  contracl.  Poco  Ltd.  would 
supply  up  to  25  MMcf  per  day  of 
imported  natural  gas  to  Midland 
beginning  on  date  of  first  delivery  in 
1990  over  a  15-year  term  or  such  earlier 
date  as  may  be  required  by  either  U.S. 
or  Canadian  authorities  The  ma.ximum 
daily  quantity  which  Poco  Ltd.  is 
obligated  to  supply  is  subiecl  to 
reduction,  as  under  Ihe  Poco  Lid,- 
Consumers  gas  purchase  contract,  if  the 
volumes  nominated  for  delivery  by 
Midland  fall  below  75  percent  of  the 
aggregate  of  the  maximum  daily 
quantities  during  the  contracl  year. 

Further,  under  the  Poco  Ltd  Midland 
contract,  the  commodity  price  of  the  gas 
is  tied  lo  a  reference  price  consistent 
with  Consumers'  avoided  cost  rates  for 
power  production  from  "qualifying 
facilities"  under  section  201  of  the  Public 
Utilities  Regulatory  Policy  Act.  The 
reference  price  would  be  computed  as 
follows:  $-40  (U.S.]  per  MMBtu  plus  $1.95 
(U.S.)  times  a  fracUon  with  Midland  s 
monthly  fixed  and  variable  expenses  of 
producing  electricity  in  Ihe  numerator 
and  2.29  cents  per  kilowatt  hour  m  the 
denominalor.  The  reference  pnce. 
however,  may  not  be  less  than  a  floor 
price  set  at  Si  "8  per  M.MBtu  as  of 
January  1. 1987.  compounded  al  four 
percent  annually.  The  actual  commodity 
charge  Midland  would  pay  for  the 
imported  gas  would  be  computed  b> 
subtracting  from  the  reference  pnce  the 
total  monthly  demand  charges  of 
TransCanada  and  Great  Lakes  divided 
by  a  factor  of  ,75 

The  applicant  states  that  there  dre  no 
minimum  take  or  minimum  commodity 
bills  in  either  the  Poco  Lld.-Consumers 
or  the  Poco  Ltd. -Midland  gas  purchase 
agreements  but  the  total  monthly 
demand  charges  in  the  demand 
component  of  the  two-part  rate  provided 
for  must  be  paid  regardless  of  the  level 
of  takes.  If  the  firm  transportation 
capacity  which  Poco  Ltd  has  contracted 
for  is  not  fully  used  because  either 
Consumers  or  Midland  took  less  than 
the  maximum  contract  quantity,  then 
both  contracts  allow  credit  against  th*= 
demand  charges  for  excess  pipeline 
capacity  which  Poco  Ltd.  is  able  lo  sell 
to  third  parties.  If  excess  pipeline 
capacity  arises  because  Poco  Lid.  has 
failed  to  deliver  at  least  90  percent  of 
the  sum  of  the  daily  quantities 
requested,  then  Consumers  or  Midland 
may  have  the  excess  pipeline  capacity 
assigned  to  them  in  order  to  be  able  to 
mitigate  the  burden  of  demand  charges 
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they  must  pay  regardless  of  the  level  of 

takes. 

The  gas  imported  for  sale  to 
Consumers  and  Midland  would  enter 
the  U.S.  via  the  Emerson  import  point. 
The  gas  for  delivery  to  Consumers 
would  then  be  transported  by  Great 
Lakes  to  an  interconnection  with  ANR's 
pipeline  facilities  at  Fortune  Lake. 
Michigan,  and  then  by  A.\R  to 
Consumers-  The  gas  for  delivery  to 
Midland  would  be  transported  by  Great 
Lakes  to  a  new  proposed 
interconnection  in  Chippewa  Township. 
Isabella  County.  Michigan,  between  the 
facilities  of  Great  Lakes  and  the 
facilities  of  Michigan  Gas  Storage 
Company  (Michigan),  Michigan  would 
then  transport  the  gas  to  Midland. 
According  to  the  applicant,  no  new 
facilities  are  required  to  deliver  the  gas 
to  Consumers.  However,  to  deliver  the 
gas  to  Midland.  looping  of 
approximately  83.2  miles  of  36-inch 
pipeline  facilities  of  Great  Lakes  would 
be  required. 

In  support  of  the  application,  the 
applicant  asserts  that  the  imported  gas 
would  be  sold  at  market-sensitive  prices 
over  the  term  of  the  import  arrangement 
and  notes  that  under  the  pnce  formulas 
in  the  gas  purchase  agreements,  the 
combined  commodity  charge  and 
demand  charge  components  would  not 
exceed  reference  prices  set  at 
competitive  gas  or  energy  levels. 
Further,  the  applicant  asserts  that  the 
proposed  import  enhances  the  diversity 
of  gas  supplies  for  both  Consumers  and 
Midland  who  are  free  to  purchase  other 
natural  gas  as  they  may  choose  under 
the  terms  of  their  respective  gas 
purchase  contracts.  With  respect  to 
need  for  the  gas.  the  applicant  notes  that 
tinder  a  renegotiated  contract  with 
Trunkime  Gas  Company.  Consumers' 
contract  demand  will  be  gradually 
reduced  from  the  current  700  MMcf  per 
day  level  to  the  360  MMcf  per  day  level 
as  of  November  1,  1989.  With  respect  to 
Midland,  the  applicant  points  out  that 
the  proposed  cogeneration  plant  would 
be  a  new  gas-fired  facility  and  therefore 
a  new  source  of  demand  for  natural  gas. 

The  decision  on  this  application  will 
be  made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22.  1984).  To  the  extent 
there  are  any  issues  that  are  unique  to 
cogeneraiion  facilities,  the  ERA  may 
consider  them  in  making  a  public 
interest  determination. 

Parties  that  may  oppose  this 
application  should  comment  in  their 
responses  on  the  issues  of 


competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
iivercoming  this  assertion. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  (o  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene. 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Natural  Gas  Division,  Office  of 
Fuels  Programs.  Economic  Regulatory 
Administration.  Room  3F-056.  RG-23, 
Forreslal  Building.  1000  Independence 
Avenue.  SW..  Washington,  DC  20585 
(202)  586-9478.  They  must  be  filed  no 
later  than  4:30  p.m.  e.d.t..  Oclober  24. 
1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
neccssar>'  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  A  request  to  file  additional 
written  comments  should  explain  why 
they  are  necessary.  Any  request  for  an 
oral  presentation  should  identify  the 
substantial  question  of  fact.  law.  or 
policy  at  issue,  show  that  it  is  material 
and  relevant  to  a  decision  in  the 
proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 


necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Poco's  application  Is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
3F-056-A  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC  September  IB. 
1988. 

Constance  L.  Buckley, 
Acting  Director.  Office  of  Fuels  Progrvms. 
Economic  Regulatory  Administration. 
[FR  Doc.  88-21854  Filed  9-22-88;  8:45  am| 
BKUNG  CODE  e490-01-M 


Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  ER88-603-O00.et  al.) 

lowa-lllinols  Gas  and  Electric  Co.,  el 
a!.;  Electric  Rate,  Small  Power 
Production,  and  Interlocking 
Directorate  FiHngs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Iowa-Illinois  Gas  and  Electric 

IDockel  No.  ER88-a03-O00t 
September  19.  1988. 

Take  notice  that  on  September  12, 
1986,  Iowa-Illinois  Gas  and  Electric 
Company  (Iowa-Illinois)  tendered  for 
filing  pursuant  to  Part  35  of  the 
Conimission's  regulations  a  Firm  Power 
Transaction  for  the  period  May  1,  1988- 
Oclober  31. 1988  (Transaction),  dated 
May  1.  1988,  between  lowa-tllinols  and 
Interstate  Power  Company  (Interstate 
Power).  This  Transaction  is  provided  for 
under  Service  Schedule  J — Firm  Power 
Interchange  Service  of  the  Mid- 
Continent  Area  Power  Pool  (MAPP) 
Agreement  dated  March  31.  1972,  as 
amended,  of  which  both  parties  are 
signatory  participants.  Service  Schedule 
J  has  previously  been  accepted  for  filing 
by  the  Commission  in  FPC  Docket  No. 
E-7734.  effective  December  31,  1972. 

The  parties  request  an  effective  date 
of  May  1. 1988.  This  date  corresponds  to 
the  beginning  of  the  MAPP  summer 
season  and  accreditation  requirements 
and.  according  to  the  parlies,  refiecls  thn 
benefits  accruing  from  ihe  Transaction 
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A  waiver  of  the  Cummlssion's  notice 
requirements  under  Section  35 
necessary  for  the  implemenlalion  of  the 
Transaction,  as  proposed,  is  requested. 

Comment  date:  October  3. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  Ihe  end  of  this  notice. 

2.  MDU  Resources  Group.  Inc. 

iOocket  No.  ESflfl-61-O00| 
l>eptember  20. 1988. 

Take  notice  that  on  September  14. 
1988,  MDU  Resources  Group.  Inc.  filed 
an  application  with  the  Federal  Energy 
Regulatory  Commission  seeking 
authority,  pursuant  to  section  204  of  the 
Federal  Power  Act.  to  issue  not  more 
than  £50.000,000  of  short-term  debt  on  or 
before  December  31,  1990.  with  a  final 
maturity  no  later  than  December  31, 
1991. 

Comment  date:  October  13, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  lowa-Itlinois  Gas  and  Electric 
Company 

iOuckt!!  No.  ESB8-60--U00J 
September  20. 1988. 

Take  notice  thai  on  September  14. 
1988.  Iowa-Illinois  Gas  and  Electric 
Company  filed  an  application  seeking  an 
order  pursuant  to  Section  204  of  the 
Federal  Power  Act  to  issue  from  time  to 
time  not  more  than  $75  million  of  short- 
term  notes  with  a  final  maturity  date  of 
not  later  than  |une  30. 1991. 

Comment  date:  October  13. 1988.  In 
accordance  with  Standard  Paragraph  E 
Hi  the  end  of  this  notice. 

4.  Ebensburg  Power  Co..  Inc..  Cambria 
County  Project 

IDockel  No.  QFe6- 1074-0031 
Seplember  20, 1988. 

On  August  31. 1988.  Ebensburg  Power 
Company  (Apphcanl)  of  20  S.  Van  Buren 
Avenue.  P.O.  Box  351.  Barberton,  Ohio 
44203.  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  §  292^07  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  m  Cambria  Township. 
Cambria  County,  Pennsylvania.  The 
facility  will  consist  of  one  fluidized  bed 


combustion  boiler,  a  steam  turbine 
generator  and  three  miles  of  115  kV 
transmission  line.  Applicant  states  that 
the  primary  energy  source  will  be  waste 
in  the  form  of  bituminous  coal  refuse. 
The  net  electric  power  production 
capacity  of  the  facility  will  be  48  5  MW. 

Comment  date:  Thirty  days  from 
publication  In  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E,  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Reguialor>'  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Pracice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or  prolets 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protcstants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  CasheU, 
Secretary. 
IFR  Doc.  68-21846  Filed  9-22-68: 8:45  am| 

eiUIMG  COOE  6717-OI-U 

iProJed  No.  6281-006  Catitomlal 

Five  Bears  Hydro,  Inc.;  Availability  of 
Environmental  Assessment 

Sepri-mU-r  16, 1988 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486.  52  FR  47897],  the  Office  of 
Hydropower  Licensing  hiis  reviewed  the 
application  for  an  amendment  of  license 
for  the  Five  Bears  Power  Proiect  and  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  proposed  amendment.  In  the 
EA.  the  Commission's  staff  has  analyzed 
the  potential  environmental  impacts  of 
the  proposed  amendment  and  has 
concluded  that  approval  of  the  proposed 
amendment,  with  appropriate  mitigative 


measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  Ihe 
quality  of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  1000.  of  the  Commission's  offices 
at  825  North  Capitol  Street  NE., 
Washington.  DC  20426 
Loiii  D.  Casbelt. 
St%retary. 
IKR  Doc.  68-21758  Filed  »-22-^;  6:45  amj 

eiLUNQ  COOC  6717-01-M 


I  Docket  Nos.  CP68-798-000  et  al.l 

CNG  Transmission  Corp.  et  al.:  Natural 
Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  bepn  made  with  the  Commission: 

1.  CNG  Transmission  Corporation 
Seplember  14. 1988. 

(Docket  No.  CP88-798-000| 

Take  notice  that  on  September  13. 
1988.  CNG  Transmission  Corporation, 
(CNG).  445  West  Mam  Street. 
Clarksburg.  West  Virginia  26302-2450. 
filed  in  Docket  No.  CP86-79a-000  a 
request  pursuant  to  5  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.2051  for 
authorization  to  provide  a 
transportation  service  for  eleven 
shippers  under  the  certificate  issued  in 
Docket  Na  CP86-311-O00  pursuant  lo 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that  is 
on  file  wtth  the  Commission  and  open  to 
public  inspection. 

CNG  proposes  to  iranspori  gas  for 
CNG  Trading  Company  (an  affihaled 
marketer),  et  ai..  on  an  inlerruptible 
basis  from  various  receipt  points  on  its 
system  to  various  inlerconneclions 
between  CNG  and  certain  local 
distribution  companies  and  pipelines. 
The  proposed  services  are  listed  in  the 
Appendix  hereto  which  shows  the 
receipt  and  delivery  points,  along  with 
the  maximum  daily,  average  daily  and 
annual  volumes. 

CNG  advises  that  the  proposed 
services  have  commenced  under 
§  284.223(3),  as  reported  m  the  ST 
dockets  shown  in  the  Appendix. 

Comment  date:  Oclober  31.  1988,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 
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Appendix  A.— Part  284.  Subpart  G.  Transportation  Transactions  for  the  Period  7-01-88  Through  7-31-88 


Shtopef  custo*T>e* 


Maxwnun 
daityOT. 
average 
(MIyOT. 


Mwuei  DT 


ST88-S491.. 

ST8a-M92... 

ST84-5504, 

5T88-5503 

STa»-5496. 

STee-5499-- 

ST8«-5J9e.. 

ST9B-M94  . 

ST8e-5502,, 

ST8e-550T  .. 

ST9e-5500- 

ST8a-5495  ,. 

5188-5-193 


1.  American  Steet  &  Wire  - 


2-  Coosot«date<J  Fuel  Corp  .. 

3.  Reliance  Gas  Ma^i-eftng 

4.  Kogaa,  inc 

5  Kogas.  Inc 


8.  James  River  #1 _.. 

7.  P  4  N  Energy  Services... 
8-  CNG  Trailing  Company- 
9  Kogas.  Inc 


10.  LaOd  Gas  Manieling..., 

11.  The  Resrjurce  Group.. 

12.  Pipetirte  Markeling     

13  Onio  Gas  Wafi"*?!ing  ..„ 


7/01 /B8 

7/01 /as 

7/01/88 
7/07/88 
7/14/88 
7/01/88 
7/01/88 
7/09/88 
7/13/88 
7/0S/88 
7/15/88 
7/18/88 


2.000 

1.587 

730.000 

3.000 

64 

1M5.000 

SSfiOO 

2(7 

20.075X100 

lOOMO 

800 

36.500.000 

100.000 

800 

36.500.000 

3.500 

80 

1J77.500 

3.SO0 

2.800 

1.387.000 

500.000 

511 

182J00.000 

100,000 

1,481 

3S.SOO.000 

50,000 

390 

18.250,000 

10,000 

127 

3,850,000 

1,200 

800 

438.000 

1. 100 

275 

401.500 


EOQ 

EOG 

EOG 

PNG 

NFG 

NIMO 

NIMO 

NIMO 

MMO 

MMO 

NIMO 

NVSEG 

NVSEG 


LageM  of  Local  Oslnbuaon  Cofnpanes  tLDO  Of  DeOvery  Pointt: 

MGJ— Mope  Gas.  Inc 

NYSEG— New  Yor*  State  Electnc  A  Gas  Corporation 

AGE— Rocnester  Gas  A  Electnc  Corporation 

EOG— East  Otnc  Gas  Comparry 

PNG— Peoples  Natural  Gas  Ccmpanv 

NIMO — N^gars  Monamili  Power  Corporation 

NFG — NatwnaJ  Fuel  Gas  Supply  Corporation 

T'ansco— Tranacor^tifiental  Gas  Pipeline  Corporaiion 

Corgas — Corgas  Pipe*ne  Company  (intrastaiej 

Legem  of  Recent  Pomta 

A— Vanr]ua  »T1enxin»i©cts  between  Tennessee  Gas  Pipeline  Company  and  CNG 

&— Vanous  recent  points  m  WV/PA/Nv 

C — vanous  rterconnects  Ijelween  Texas  Gas  Transmission  Corprxation  and  CNG 

□ — vanous  interconnects  between  Taias  Easiem  Transmission  Corporation  and  CNG 


2.  CNG  Transmission  Corporation 

IDockel  .Sio.  CPB«-798-0l»| 

Sriptery.ber  15,  1988. 

Take  notice  that  on  September  13. 
1988.  CNG  Transmission  Corporation 
(CNG),  445  West  Main  Street. 
Clarksburg.  West  Virginia  26302-24.Tfl. 
filed  in  Docket  No.  CP88-798-(XX)  a 
request,  as  supplemented  on  September 
15.  1988.  pursuant  to  S  157  20,'j  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Acl  |18  CFR  157,205)  for 
authorization  to  provide  a 
transportation  service  for  eleven 


shippers  under  the  certificate  issued  in 
Docket  No,  CPf)6-3n-000  pursuani  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  ftjrth  in  the  request  that  is 
on  file  vvith  the  Commission  and  open  to 
public  inspection. 

Notice  of  the  instant  proposal  was 
issued  September  14.  1988,  By  its 
supplement  filed  on  September  15.  1988, 
CNG  has  changed  the  volume  to  be 
transported  for  American  Steel  ft  Wire 
to  5.CXX)  dt  per  day  equivalent  of  natural 
gas  on  a  maximum  daily  basis  and  to 
1.&25.(XX]  dl  on  an  annual  basis  from 
2.000  dt  and  730.000dt.  respectively. 


Comment  date:  October  31. 1988.  in 
accordance  tivith  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Norttiwest  Pipeline  Corporation 

IDockel  No  CP88-76.'>-000| 
September  15,  1988. 

Take  notice  that  on  September  B,  1988. 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way.  Salt  Lake 
City.  Utah  8411)8.  filed  in  Docket  No. 
CP88-765-000.  a  request  pursuant  to 
§  i  157.20S  and284.223oflhe 
Commission's  Regulations,  for 
authorization  to  provide  a 


^ 
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transportation  service  for  Enron  Oil  and 
Gas  Company  (Enron),  a  producer  of 
natural  gas.  under  the  Northwest's 
blanket  certificate  issued  in  Docket  No. 
CI'8(>-5 78-000  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  futly 
set  forth  in  the  request  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  states  that  purusani  to  an 
Agreement  dated  July  1. 1986,  as 
amended,  under  Rate  Schedule  Tl-1.  it 
proposes  to  transport  up  to  125.000 
MMBtu  per  day  of  natural  gas  for  Enron 
from  points  of  receipt  located  in  the  Big 
Piney  area.  Sublette  and  Lincoln 
Counties.  Wyoming  to  Northwest's  Opal 
Plant  in  Lincoln  County.  Wyoming. 

Northwest  also  states  that  no 
construction  for  new  facilities  will  be 
required  to  provide  this  transportation 
service. 

Northwest  further  states  that  the 
maximum  day,  average  day,  and  annual 
transportation  volumes  would  be 
approximately  125.000  MMBtu.  72,000 
MMBlu  and  26.000.000  MMBtu. 
respectively. 

Northwest  advises  that  service  under 
Section  284.223(a}  commenced  July  3. 
1988.  as  reported  in  Docket  No.  ST88- 
5402  (filed  August  26. 1988). 

Comment  date:  October  31. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Northern  Natural  Gas  Company. 
Division  of  Enron  Corp. 

IDocket  No.  CP88-774-000! 
September  1ft.  1968. 

Take  notice  that  on  September  7. 1988. 
Northern  Natural  Gas  Company. 
Division  of  Enron  Corp.  (Northern).  1400 
Smith  Street.  Houston.  Texas  77251- 
1188.  filed  in  Docket  No.  CP88-774-000 
an  applicant  pursuant  to  sections  7(b) 
and  7(c)  of  the  Natural  Gas  Act,  as 
amended,  for  permission  and  approval 
to  abandon  firm  sales  and  transfer  firm 
sales  service  between  rate  schedules,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northern  requests  authorization  to 
abandon  certain  levels  of  firm  sales 
entitlements  of  its  customers  who  have 
elected  to  reduce  or  convert  to  firm 
transportation  service  a  specified  level 
of  their  firm  sales  entitlements,  and 
transfer  firm  sales  entitlements  between 
firm  rate  schedules,  all  as  required  to 
certincale  levels  of  ser\'ice  found  to  be 
in  compliance  with  the  Commission 
orders  dated  December  22.  1986,  and 
November  9. 1987.  modifying  nnd 
approving  the  April  11.  1986  Stipulation 
and  Agreement  filed  by  Northern  in 
Docket  No.  RP85-206.  Northern  is 


requesting  that  such  authorizations  be 
granted  effective  December  1. 1987.  the 
date  Northern  indicates  is  the  first  day 
of  the  billing  month  following  the 
Commission's  November  9. 1987.  order. 

Northern  indicates  that  in  the 
aggregate,  it  proposes  to  decrease  the 
firm  entitlements  under  the  Contract 
Demand  and  Pipeline  Rate  Schedules  by 
357.321  dl  and  51.857  dt  equivalent  of 
natural  gas  per  day.  respectively,  reduce 
the  hardship  adjustments  under  the 
Contract  Demand  and  Seasonal  Service 
Rate  Schedules  by  60.306  and  1.903  dt 
equivalent  of  natural  gas.  respectively, 
and  increase  the  firm  entitlements  under 
the  Seasonal  Service.  Winter  Period 
Serx'ice.  Peaking  Ser\'ice  and  General 
Scr\'ice  Rate  Schedules  by  92.575  dt. 
IS.-We  dt.  1.372  dt.  and  12,321  dt 
equivalent  of  natural  gas.  respectively. 

Northern  has  indicated  that  it  has 
previously  filed  with  the  Commission 
the  required  information  detailing  the 
volume  service  levels  contained  in  the 
Docket  No.  RP85-206  settlement. 
Northern  slates  that  the  filing  was  found 
by  the  Commission  to  be  in  compliance 
with  the  approved  settlement. 

Comment  date:  October  7. 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Tennessee  Gas  Pipeline  Company 

[Docket  No  CPB»~7S7-O()0l 
September  15, 1968. 

Take  notice  that  on  September  1.  1988. 
Tennessee  Gas  Pipeline  Company. 
(Applicant).  P.O.  Box  2511.  Houston, 
Texas  77252.  filed  in  Docket  No.  CP8&- 
757-000  a  request  pursuant  to  §§  157.205 
and  284.223(b)  of  the  Commission's 
Regulations  under  the  Natural  Gas  .'\ct 
for  authorization  to  provide  a 
transportation  service  for  Superior 
Natural  Gas  Corporation  (Superior),  on 
behalf  of  itself  and  as  agent  for  Walter 
Oil  h  Gas  Corporation,  under 
Applicant's  blanket  certificate  issued  in 
Docket  No.  CP87-n5--O00  on  june  18. 

1987.  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicant  slates  that  pursuant  to  a 
transportation  agreement  dated  luly  21. 

1988.  it  proposes  to  transport  natural  gas 
on  an  interruptible  basis  for  Walter  Oil 
&  Gas  Corporation,  a  producer,  from 
points  of  receipt  located  offshore 
Louisiana,  offshore  Texas,  and  in  the 
states  of  Texas,  Louisiana,  and 
Alabama.  Tennessee  indicates  that  the 
points  of  delivery  are  located  in  the 
stales  of  Texas,  Massachusetts. 
Louisiana.  Mississippi.  New  lersey. 
Pennsylvania.  New  York,  and  Arkansas. 


It  is  also  indicated  that  the  locations  of 
the  ultimate  deliven,'  points  of  the  gas 
are  in  the  states  of  Arkansas.  Missouri, 
New  Mexico,  Kansas,  Nebraska. 
Louisiana.  Mississippi.  Illinois,  Indiana, 
Oklahoma.  Massachusetts.  Connecticut. 
New  lersey.  New  York,  Pennsylvania. 
Rhode  Island,  Delaware,  Kentucky, 
Tennessee.  Iowa,  North  Carolina.  South 
Carolina.  Alabama.  Georgia,  and 
Virginia.  Applicant  asserts  that  no  new 
facilities  are  required  to  implement  the 
proposed  service. 

The  applicant  further  states  that  the 
peak  day  quantities  would  be  50,000 
dekalherms,  the  average  daily  quantities 
would  be  2.000  kekatherms.  and  that  the 
annual  quantities  would  be  730.000 
dekatherms.  Applicant  also  states  that 
service  is  currently  being  performed 
under  the  120-day  provision  of 
§  2a4,223(a)  which  commenced  on 
August  1.  1988,  as  reported  in  Docket 
No.  ST88-5369  (filed  August  24, 1988). 

Comment  date:  October  31.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Easl  Tennessee  Natural  Gas  Compan> 

(Docket  No.  CP8&-683-000) 
September  16, 1988. 

Take  notice  that  on  August  15, 1988. 
as  supplemented  September  8. 1988.  East 
Tenne.ssee  Natural  Gas  Company 
(Applicant),  P.O.  10245.  Knoxville. 
Tennessee  37939-0245.  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  facilities  to  permit  the 
rearrangement  of  the  maximum  daily 
quantities  of  some  of  its  customers,  to 
increase  and  decrease  the  supplemental 
winter  service  (SWS)  of  some  SWS 
customers,  and  to  expand  pipeline 
capacity,  all  as  more  fully  set  forth  m 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically.  Apphcant  proposes  to 
construct  and  operate  facilities,  to 
expand  pipeline  capacity,  to  rearrange 
certain  of  its  customers'  maximum  daily 
quantities  prior  to  the  1989-90  heating 
season  and  increase  the  contract 
demand  of  certain  of  its  customers  in  the 
amount  of  35.165  Mcf  pnor  to  the  1989- 
90  heating  season.  Applicant  also  seeks 
authority  to  revise  supplemental  winter 
service  daily  and  annual  volumes  prior 
to  the  1989-^  heating  season.  Applicant 
indicates  that  twenty  of  its  resale 
customers  and  four  direct  sale 
customers  have  requested  increases.  A 
table  listing  all  of  the  requested  changes 
is  included  as  Exhibit  Z-1  to  the 
application. 
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.\pplicdr.i  itates  ih^\  rt  pruposps  to 
■Ahllzf.  increased  cantract  ifeuajul  from 
Tf'ruiessee  Gaa  Pipefiae  CQmpaB>  arui 
presently  cerlificaled  excess  UN.CJ. 
deliverabiKly  as  Ihe  supply  sources  far 
the  proposed  Uicreased  contfj^.t 
demands. 

Applicant  indicates  that  in  order  to 
**ffectuart!  the  increase  in  firm  service.  U 
proposes  ro  construct  and  operate 
approximately  27,1  miles  of  pipeline 
loop,  to  restage  some  existing 
compressors,  to  add  new  compres.sors  at 
some  existing  comp.'-essot  stations,  and 
'')  add  two  new  compressor  stations,  all 
.it  dn  estimated  cost  of  S23.fl9R,1V> 
.Applicanf  inrficalen  that  it  would 
finance  the  profegt  from  funds  on  hand, 
or  :f  necessary,  from  funds  outside  East 
Tennessee 

ConrrTKnt  date:  October  7,  1988.  m 
accordance  >nth  Standant  Paragraph  F 
a!  Ihe  end  of  his  notice. 

Slandartl  Paca^aphs 

t   .\ny  person  desirvng  to  be  heard  Of 
rriake  any  proles*  with  reference  n>  said 
::l:.i.S  should  on  or  before  the  cofwmertl 
d.'le  file  With  the  Federal  Energy 
Regulatory  Commission.  825  .North 
Capitol  Street.  \E..  Washm)?frm.  DC 
2(J42fi.  a  motion  to  inters  ene  or  a  protest 
i.T  a.  cordance  with  the  reqiurements  of 
Ihe  Commission  3  Hales  nl  Ptactrce  tad 
Procedure  (i»CFRiao_211  and  1B5.2J4J 
and  Ihe  Regulations  under  the  Natural 
Gas  .Act  (10  CFK  157, 10(.  AJ*  protests 
filed  wrlh  the  Cubuqisuuo  wiU  be 
considered  by  it  m  deteramntt  Ihe 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  Ut  the  pfoceediag.  Any  persoo 
wishing  to  b«co<ne  a  parly  lo  a 
proceedmgot  loparOcipaie  as  a  party  m 
any  bearing  Lbereui  mu&i  £U«  a  tnutMjn  to 
ntervene  m  accordancr  with  the 
Com.mission  s  Rules. 

Tdite  farther  aoln:e  thaU  pursua-.t  lo 
the  aiiibociiy  cvatauied  ia  and  subtest  lu 
lunsdicfion  coafejted  upua  tht  Fedeial 
Energy  ReBulatory  Comm.ission  by 
sections  7  and  la  of  the  Natural  LJas  Atl 
and  the  ComnMsaion' s  Rutes  (jf  PracUce 
anil  Procedure,  a  hearing  wiU  be  heki 
withoat  further  notuie  before  the 
Commission  or  its  designee  on  th;s  Qiiog 
if  no  motion  tu  intervene  is  filed  wilbiii 
Ihe  luma  required  heietti.  li  the 
Commission  on  its  own  review  o{  the 
matter  finds  that  a  grarw  of  the 
cerlifirjte  ts  required  by  the  pubtii, 
convenience  and  necessity  If  a  aioiwjn 
for  leave  to  intervene  is  timely  file*!  or  if 
the  Commission  on  its  own  motion 
believes  Ihal  a  formal  hearing  is 
required,  further  aotice  of  such  hearing 
Will  be  duly  given, 

L'ntfer  the  procedure  hereui  pruvuled 
for.  unless  otherwise  advised,  it  will  be 


unnecessary  for  the  applic^mt  tr>  appear 
or  be  represented  at  the  hearHiie. 

C  Any  person  or  Ihe  Commzsston  s 
staff  may.  wilhm  45  days  after  the 
issuance  of  Ihe  instant  ivitice  by  the 
CommissiQO.  file  pursaant  to  Rate  214  of 
the  Cxmmnssnn's  Procedural  Rules  (18 
CFR  365,214t  a  motioft  to  mtervetie  or 
notice  of  tntcTvention  and  pursuant  to 
§  1'i7  2e5of  IbeHemtialransinichTthe 
Natural  Gas  Act  1)8  CHI  lii7JJjS)  i 
protest  to  the  reqoesi.  If  no  protest  is 
filed  within  the  tune  aUoweii  iferetor 
the  prapoaed  activity  ihaU  be  deemed  to 
be  aulhonied  eifective  the  djit  after  the 
lime  akkmrcd  for  fihnK  a  protest,  ii  a 
protest  IS  filed  and  H'l*  wittKlruwD 
within  3tt  (kys  after  the  time  atio^ed  foe 
filing  a  protest  the  mstanl  re<)tiest  sbalt 
be  treated  as  an  ap^ilicaiion  fur 
authonzatton  pursuant  to  sett»a  7  of 
the  Natural  Gas  .\ct 
LoUaCMM*. 
Sfcretory 

ire  Dnc  Oe-JTTSB  Flhid  9<Z-t».  t45  ami 
aiLUNO  COOC  S7t7.«w«l 


I  Oocltet  Nos.  irrm- 23-000  et  al  I 

Colorado  Intei  slute  Gss  Co.;  Natural 

Gas  Pipeline  Rate  FHmgs 

Take  nohce  that  the  following  filings 
have  been  made  with  the  Commnsion. 
The  comment  date  is  s.-^i.-n  d.Tvs  Sroao 
piiblicalioB  in  the  Fad«faS  Reitisler.  in 
accordance  with  Standard  i'ar.i^apn  K. 
at  the  eorii  of  th«?  notice 

1.  ColoraiJo  Interstate  Cas  Company 

l>!i  k.' So.  .\4Tai»-.l)_«)04 
S^piemheria  mm. 

Take  notice  that  on  September  12. 
1988.  Coterarfo  Interstate  Cas  Company 
tendered  the  Solfowmg  fanff  sheets  for 
filing  in  the  captroned  dorhet  porsuant 
to  Order  No.  «»7  and  }  250.1(1  of  the 
Comnwssfon's  Regohrfions  as  part  of  its 
FERC  Gas  Tariff  Set:ond  Revised 
Volume  No.  1-A: 

First  Revised  Sheet  Nol  22.  Supenedkng 

Origioal  Sheet  No.  21 
First  Revised  Sheet  .No  23.  Superseding 

Original  Stieet  No.  23 
Original  Sheet  .So  23A 
First  Revised  Sheet  No.  2*.  Superseding 

Original  Sheet  No.  24 
First  Revised  Siieet  No.  25.  S«{i«fsedu« 

Original  Sheet  .Ma  25 
Original  Sheet  Ko,  25A 
Original  Sheet  .No,  2SB 
First  Revised  Sheet  No.  45.  Superseding 

Original  Sheet  No.  45 
Ongiool  Sheet  Mo  45A 


Trtrnklina  Gas  CooipaDr 

;  ii'ji.kpt  No  \rm-iinnn; 

September  19.  19S«. 

Take  notice  that  on  September  12. 
1988,  Trunkluie  Gas  Coiiipatiy  teiul«re<i 
the  following  tariff  sheets  for  filing  ui 
the  captiotu.>d  ducket  pursuant  lo  Urd^r 
No.  497  and  §  2.50.16  of  the 
Comjmisskaa's  Regulahoas  as  part  of  its 
I-'ERC  Gas  Tariff.  Original  Vokiaie  No.  I: 
Second  Reviseti  SJietH  No  9-B> 
First  Siibiitituie  First  Revised  Sheet  No. 

9-BZ 
First  Sttbalitute  Firsl  Revised  Sheel  Ko. 

9-CC 
First  Ri;%i9ed  Sheet  .No.  »-OC 
First  Subatilule  Original  Rensed  Sheet 

No.  9-DD 
First  Revised  Sheet  Noi  »-LkC 

3.  K  N  Energy,  Inc. 

|D.,..:l.pi  No.  MriB-i»-aaH 

Si'pleabei  It).  lyaL 

Take  nofice  Ihal  on  September  12. 
1988.  K  N  Etmn^  Inr  tendered  the 
following  tariff  sheets  for  ftlmv  m  the 
captioned  docket  pursuant  lo  Order  No. 
497  and  i  250  ItJ  of  the  (j^mmix^imn't 
Regulations  as  part  of  its  H-BC  C^n 
Tariff.  Third  Rer»ed  Vohmte  No.  i: 
Original  Sheet  No  27F 
Original  Sheet  No  27F 
Original  Sheet  No.  SK 
Original  Sheet  .No.  27H 
Original  Sheet  No  271 

Texas  Sea  Rim  Pipeline.  Inc. 

lOuckel  Nci  MTHB-17-0(XII 
September  19. 1908 

Tafcc  notice  that  on  September  12, 
1988.  Texas  Sea  F?im  Ptpch'nc.  Inc., 
tendered  the  following  tariff  sheets  for 
filing  in  the  captioned  tfocltet  pursuant 
lo  Order  No  497  and  8  250. IS  of  the 
Comtnission's  Regularions  as  part  of  its 
FF.RC  Gas  Tariff.  Original  Vofume  No.  T. 
First  Revised  Sheet  No.  2 
First  Revised  Sheet  No.  9 
Original  Sheet  No.  9a 
First  Revised  Sheet  No.  ia 
First  Revised  Sheet  No.  22 
Original  Sheet  Nu.  22a 
First  Revised  Sheet  No.  23 
First  Revised  Sheet  No.  112 
First  Revised  Sheet  No.  113 
First  Revised  Sheet  .Na  114 
FirsI  Rpvuitd  Sheet  No.  115 
First  Revised  Sheet  No.  1  Ift 

Superior  Offsheiu  Pipeltne  Company- 

jDockel  Nu.  MT88-1»-(]Q«) 
September  l*)k  liMa. 

Take  notice  Ikal  on  beirtemlier  12. 
1988.  SofKnor  Ofishjre  PipeiuK 
Compaay  tendered  the  foUrwinji  tanff 
sheets  for  filin)|  in  ihe  capitanEil  doiket 
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pursuant  to  Order  No.  497  and  i  250  16 

of  the  Commission's  Regulations  as  part 

of  iu  FERC  Gas  Tariff.  Original  Volume 

No.  1: 

Second  Revised  Sheet  No.  2 

First  Revised  Sheet  No.  9 

Original  Sheet  No  9a 

Second  Revised  Sheet  No.  10 

Second  Revised  Sheet  No.  19 

Original  Sheet  No.  19a 

First  Revised  Sheet  No.  20 

Second  Revised  Sheet  No.  40 

Second  Revised  Sheet  No.  41 

First  Revised  Sheet  No.  42 

Firsl  Revised  Sheet  No.  43 

First  Revised  Sheet  No.  44 

CNG  Transportation  CorporatioD 

(Docket  Nu  MTim-lS-OOO] 
September  19. 1988. 

Take  notice  that  on  September  12, 
1988,  CNG  Transmission  Corporation 
tendered  the  following  tariff  sheets  for 
filing  in  the  captioned  docket  pursuant 
lo  Order  No.  497  and  §  250.18  of  the 
Commission's  Regulations  as  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  1: 
First  Revised  Sheet  No.  74,  Superseding 

Original  Sheet  No.  74 
Firsl  Revised  Sheet  No.  79,  Superseding 

Original  Sheet  No.  79 
Firsl  Revised  Sheet  No.  80,  Superseding 

Original  Sheet  No  80 
First  Revised  Sheet  No.  120,  Superseding 

Original  Sheet  No  120 
Firsl  Revised  Sheet  No.  121,  Superseding 

Original  Sheet  No.  121 
First  Revised  Sheet  No.  122.  Superseding 

Original  Sheet  No.  122 
First  Revised  Sheet  No.  123.  Superseding 

Original  Sheet  No.  123 
First  Revised  Sheet  No.  124.  Superseding 

Original  Sheet  No.  124 
Firsl  Revised  Sheet  No.  127,  Superseding 

Original  Sheet  No.  127,  Original  Sheet 

No.  133.  Original  Sheet  No.  134. 

Original  Sheet  No.  135 

7.  Williams  Natural  Gas  Company 

IDockel  No.  MT8a-14-000| 
S«plembcr  19. 1988. 

Take  notice  that  on  September  12, 
1988,  Williams  Natural  Gas  Company 
tendered  the  following  tariff  sheets  for 
filing  in  the  captioned  docket  pursuant 
lo  Order  No.  497  and  5  250.16  of  Ihe 
Commission's  Regulations  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  li 
Fourth  Revised  Sheet  .No.  2 
Third  Revised  Sheet  Nos.  95  and  96 
Firsl  Revised  Sheet  Nos.  97-105 
Original  Revised  Sheet  Nos.  106-111  and 

183-193 


B.  El  Paso  Natural  Gas  Company 

|Dm:kul  No  MT88-i:.<X)01 
September  19. 1988 

Take  notice  that  on  September  12. 
1988,  El  Paso  Natural  Gas  Company 
tendered  the  following  tariff  sheets  for 
filing  in  the  captioned  docket  pursuant 
to  Order  No.  497  and  i  250.18  of  the 
Commission's  Regulations  as  pari  of  its 
FERC  Gas  Tariff  Original  Volume  No. 
1-A: 

Substitute  Second  Revised  Sheet  No.  200 
First  Revised  Sheet  No.  227 
Second  Revised  Sheet  No  228  through 

231 
Second  Revised  Sheet  No.  231-A 
Second  Revised  Sheet  Nos.  232  through 

237 
Original  Sheet  Nos.  240  through  254 
Original  Sheet  Nos.  255  through  299 

9.  Phillips  Gas  Pipeline  Company 

IDockiM  No  MT88-5-0001 
September  19. 1988. 

Take  notice  that  on  September  12. 
1988,  Phillips  Gas  Pipeline  Company 
tendered  the  following  tariff  sheets  for 
filing  in  the  captioned  docket  pursuant 
to  Order  No.  497  and  §  250.16  of  Ihe 
Commission's  Regulations  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1: 
Original  Sheet  Nos.  4A  and  4B 

10.  Mid  Louisiana  Gas  Company 
[Docket  No,  MTSfrJl-oooj 
September  19, 1968. 

Take  notice  that  on  September  12, 
1988.  Mid  Louisiana  Gas  Company 
tendered  the  following  tariff  sheets  for 
filing  in  the  captioned  docket  pursuant 
lo  Order  No.  497  and  §  250.16  of  the 
Commission's  Regulations  as  part  of  its 
FERC  Gas  Tariff,  Firsl  Revised  Volume 
No.  1: 
Original  Sheet  Nos.  261  through  26t 

11.  Algonquin  Gas  Transmission 
Company 

jDockel  No.  MT88-1-000] 
September  19. 1988 

Take  notice  that  on  September  12. 
1988.  Algonquin  Gas  Transmission 
Company  tendered  Ihe  following  tariff 
sheets  for  filing  in  the  captioned  docket 
pursuant  lo  Order  No.  497  and  I  250.16 
of  Ihe  Commission's  Regulations  as  part 
of  its  FERC  Gas  Tariff  Second  Revised 
Volume  No.  1; 
First  Revised  Sheet  No.  566 
Original  Sheet  No.  566A 
Original  Sheet  No.  573 
Second  Revised  Sheet  No.  586 
Original  Sheet  No.  586A 
First  Revised  Sheet  No.  592 
Fifth  Revised  Sheet  No.  600 
First  Revised  Sheet  No.  655 
Firsl  Revised  Sheet  No.  658 


First  Revised  Sheet  No  657 
First  Revised  Sheet  No.  658 
Original  Sheet  No.  660 

12.  Questar  Pipeline  Company 

(Docket  No.  MT88-2-0(K)( 
September  19.  1988 

Take  notice  that  on  September  12, 
19ii8.  Questar  Pipeline  Company 
tendered  the  following  tariff  sheets  for 
filing  in  Ihe  captioned  docket  pursuant 
10  Order  .No.  497  and  5  250.16  of  the 
Commission's  Regulations  as  part  of  its 
Original  Volume  No.  lA  of  FERC  Gas 
Tariff 

Firsl  Revised  Sheet  Nos.  101  and  102 
Original  Sheet  Nos.  112  thru  114-A 

13.  Texas  Eastern  Transmission 
Corporation 

(Docket  No  lin'8S-9-l)I)01 
September  19. 1988. 

Take  notice  that  on  September  12, 
1988,  Texas  Eastern  Transmission 
Corporation  tendered  the  following  tariff 
sheets  for  filing  in  Ihe  captioned  docket 
pursuant  to  Order  .No  497  and  §  250.16 
of  the  Commission's  Regulations  as  part 
of  its  FERC  Gas  Tariff  Fifth  Revised 
Volume  No.  1; 

Revised  Second  Revised  Sheet  No.  301 
Revised  Original  Sheet  No.  305A 
Revised  Second  Revi.sed  Sheet  No.  327 
Revised  Second  Revised  Sheet  No,  3,10 
Revised  Ongmal  Sheet  No,  330A 
Revised  Third  Revised  Sheet  No.  400 
Revised  Third  Revised  Sheel  Nos.  484- 

599 

14.  Transconliaental  Gas  Pipe  Line 
Corporation 

(Docket  No.  MT88-3-U(X)| 
S«plemlier  19.  1988 

Take  notice  that  on  September  12 
1988.  Transcontinental  Gas  Pipe  Line 
Corporation  tendered  the  following  tariff 
sheets  for  filing  in  the  captioned  docket 
pursuant  to  Order  No.  497  and  S  250  16 
of  the  Commissions  Regulations  as  purl 
of  lis  FERC  Gas  Tariff  Second  Revised 
Volume  No.  V. 

Third  Revised  Sheet  No.  195 
Third  Revised  Sheet  No  198 
Second  Revised  Sheel  No.  196-A 
Second  Revised  Sheel  No  196-B 
First  Revised  Sheel  No.  196-C 
Original  Revised  Sheel  .No,  196-D 
Original  Revised  Sheel  No,  196-E 
Firsl  Revised  Sheet  No,  199-N 
Firsl  Revised  Sheel  No.  199-0 
Firsl  Revised  Sheel  No.  199-P 
Firsl  Revised  Sheet  No.  199-Q 
First  Revised  Sheet  No.  199-R 
Original  Sheet  No  199-Rl 
Original  Sheel  No.  199-R2 
Firsl  Revised  Sheel  No.  202 
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Second  Substitmg  Ongmai  Slwtl  No. 

262 
Onginal  Sheet  No.  270 
Original  Sheet  No.  271 
Ongmal  Sheet  No.  272 
Ongina!  Sheet  .\o.  27J 
Onjijinal  Sheet  .\'o.  274 
Onsmal  Sheet  .No.  275 
Ongin»l  Sheet  No,  27» 
Onginal  Sti»«<  No.  277 

IS.  Tcxa*  Gas  TiiiiiMMiinii  CnpoaliaB 

[Docket  N'o  MTS&^MWI 
September  1%  igaB. 

Take  notice  that  on  September  U. 
1966.  Texas  Gas  TraasmiMiea 
Corporation  tendered  tiie  foUowaig  LarifX 
sheets  for  filing  in  the  captioned  docket 
purusanl  to  Onirr  No.  407  am)  I350M 
of  the  Commission's  Regulation*  a«  part 
of  Its  FERC  Gas  TanH.  Ongiiral  Volume 
No.  1: 

Substitute  Fourth  Revised  Sheet  Nu.  1 

Substitute  Original  Siieel  No.  lA 

Substitute  Seuisd  Revised  Sheet  N'o.  78 

Ongioul  Sheet  No.  76A 

Fourth  Revised  Sheet  No.  117 

First  Revised  Sfieet  No.  128 

Onginal  Sheet  No.  I^ 

Onginal  Sheet  No.  128 

Onginal  Sheet  No.  129 

Origjoal  Sheet  N«.  130 

Original  SlMct  Mo.  IJI 

Ongmal  Sheet  No.  139A 

Onginal  Sheet  .No.  1388 

Onginal  Sheet  So.  ueC 

Onginal  Sticel  No.  13aO 

Ongmal  Shael  No.  13a£ 

Original  Sheet  No.  139F 

Original  Sheet  No.  139G 

Onginal  Sfceet  No.  I39H 

Original  Sheet  No.  1391 

Onginal  Sheet  No.  139J 

Original  Sheet  No.  139K 

Onginal  Sheet  No.  139L 

Onginal  Sheet  No.  139M 

Original  Sheet  No.  139N 

Original  Sheet  No.  1390 

Ongmal  Sheet  Na  139P 

Ongrnal  Sheet  No.  139Q 

Original  Sheet  No.  139R 

18.  ANR  Pipeline  Company 
IDockel  No.  MTas-l^^JOOf 
S'^ptember  ZCi.  1988 

1  ake  notice  thai  on  September  12. 
1988.  A.NR  Pipehoe  Company  tendered 
the  following  tariff  sheeti  for  tiling  in 
the  captioned  docket  pursuant  to  Order 
No.  497  and  1250.18  of  the  Commission's 
Regulations  as  part  of  its  FERC  Gas 
Tanff,  Original  Volume  No.  l-A: 
Third  Revised  Sheet  .No.  1 
Third  Revised  Sheet  No.  134 
Original  Sheet  No.  1J4A 
Third  R.'Vised  Sheet  No.  133 


Original  Sheet  tia.  138 
Third  Revised  Sheet  .No.  138 
Original  Sheet  No  138.-\ 
Substitute  Original  Sheet  No.  TM 
Substitute  Or^jmut  Sfceet  .No  IBS 
Substilale  Onginel  Sheet  No  >M 
SubMitote  Origwwl  Sheet  No.  1«7 

17.  Soutk  GeergU  Natural  Gas  Company 

(Docket  .No.  MTSO-TI-OOOt 

Septwmfeer  30.  7*Wfl 

Take  notice  that  on  September  12, 
19«*  Soulh  Ceon^  Naterat  Gas 
Company  tendered  the  foflovmig  tariff 
sheeta  for  fiHnu  m  the  cepttoned  docket 
pursuant  to  Order  .No  497  and  S  250  18 
of  the  Commission's  Regnlatinns  aa  part 
of  it»  FEFC  Gas  Tariff,  Ftrst  Revised 
Volume  No.  1: 

Second  Reviaed  Sheet  Nkj.  l&K 
Onginal  Sheet  No.  18K.1 
Third  Re»i»«d  Sheet  Na  let 
First  Revised  Sheet  No.  ieP 
SEcond  Revised  Sheet  No.  laA-^ 
Third  Revised  Sheet  No.  16BB 
Onginal  Sheet  .No.  leBEl 
Original  Sheet  No  ISGC 
First  Revised  Sheet  No,  34? 
Onginal  Sheet  No.  34P,T 
First  Revised  Sheet  No.  J4Q 
Original  Sheet  No  S4QJ 
First  Revised  Sheet  .No  34R 
Second  Revised  Sheet  No  34S 
Third  Revued  Sheet  .No.  341 
Third  Revised  Sheet  No.  34U 
Original  Sheet  No.  .T42.1-34Z.T 

18.  Nortkweat  Pi|wlna  Caiporatiaa 

[Docket  Wo,  MT»»-lM)oaf 
September  20, 1988. 

Take  notice  that  oo  Septeaber  14. 
1988.  Northwest  Ptpeiae  Corpcvatian 
tendered  lie  [a&n*isg  tariif  sheets  for 
filing  in  the  captioned  docket  pursuant 
to  Order  No.  4fl7  aad  J  230.1  ft  ol  the 
Commission's  Regulations  as  part  of  its 
FERC  Gas  Tariff,  On«inal  Vohjnte  No 
l-A: 

Third  Revised  Sheet  No,  4M-A 
Fourth  Revised  Sheet  No.  415 
Onginal  Sheet  Noa.  423  through  500 

19.  Southern  Natural  Gas  Company 
I  Docket  No.  Nrras-a[>-«oo| 

SeptimWr  2a.  ISM 

Taie  Dolice  that  on  September  12, 
1988,  Soothem  Nshiral  Gas  Company 

tendered  the  following  tanff  sheets  for 
filing  in  the  capBooed  docket  porsaant 
to  Order  No.  497  and  §  230116  of  the 
Commission  s  Regulations  as  pert  of  its 
FERC  Gas  TanfT.  Sixth  Revised  Volmne 
No.  1 

Second  Revised  Sheet  No  30W 
Onginal  Sheet  ffo,  30W  J 


Fuiirth  Rmsed  Sheet  No.  30X 
First  Re»tsed  Sheet  No  30CC 
Secood  Revised  Sheet  No  3000 
Fourth  Revised  Sheet  No.  30PP 
Onginal  Sheet  No.  SOPP.l 
Fifth  Revised  Sheet  No.  30QQ 
Original  Sheet  No.  3aVV 
Second  Revised  Sheet  .No.  45R.13 
Original  Sheet  .Na  45R  19a 
Third  Revised  Sheet  No  4SR  20 
Original  Sheet  No.  45R  20b 
First  Revised  Sheet  .No.  45R.?T 
Third  Revised  Sheet  No.  4$lt.22 
Original  Sheet  .Na  45R.22a 
Fourth  Revised  Sheet  No.  4SRa3 
Onginal  Sheet  .Noe.  45Rjas — 43R.2B(! 

Standard  Paragraphs 

K.  Any  person  desirm«  to  be  heerd  or 
to  protest  the  subiect  filing  should  file  a 
motion  to  intervene  or  proteal  with  the 
Federal  Energy  Regulatory  Commission. 
825  ,\0Tfh  Capitol  Street  NE., 
Washini^ton  DC  20428.  m  accordajic 
with  IS  CFR  {  385,214  and  38S.ni.  All 
such  iTwhons  or  protests  shvnJd  be  filed 
Withm  seven  days  after  publScafion  of 
this  notice  in  the  Federal  lagiater, 
Ih^tests  will  he  consideTed  by  the 
CnmmissMn  m  detervuni^  the 
appropnate  action  to  be  takes,  bat  ■nil 
not  serve  to  nuke  the  protestaata 
parties  to  the  proceeding  Any  person 
wishing  to  becooje  a  party  aitst  Lie  a 
motion  with  the  Commission  aad  are 
available  for  public  inspectioD. 
Lots  O.  Cashell. 
Secrefary" 

|F»  Out  88-21781  Filed  »-22-fl8;  8:45  «m| 
BSUMO  coof  srir^i-u 


IProiad  Hoa,  7tlia-0O7 at aL) 

Gerald  L  &  Lois  R.  Simms  e(  al,; 
SuiiBiKJei  of  PiefliiiliMiy  Psnntts  and 
E«wnpth>tia 

S^-,plemi>ef  20.  Ittoft. 

Take  notice  that  the  foUowing 
preliminary  permits/exemptions  have 
been  surrendered  effective  as  described 
in  Standard  Paragrapb  I  al  Ike  end  of 
this  notice 

Gerald  L.  ft  Uiis  R.  Simms 

[froieclNo,  na»-007| 

Take  notice  that  Gerald  L  and  tjiis  R 
Simms.  exempfees  for  the  Davis  Creek 
Hydroelectric  Proiect  ,No  7182.  have 
requested  that  therr  exemption  be 
terminated.  The  exemption  was  issued 
on  Febraary  20. 198B.  and  would  have 
been  located  on  Davis  Oeek  m  Lewis 
County.  Washington,  partially  wittiia 
the  Cifford  Pinchot  Nanoaal  Focesl.  The 
exemplees  h«ve  determined  that  the 
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project  is  not  economically  feasible  and 
have  not  commenced  any  ground- 
disturbing  activities  at  the  project  site. 
The  exemptees  filed  the  request  on 
August  19,  1988 

2,  Wlllard  Ray.  Moulloo  Margie  T. 
Moultoa,  Eric  Paul  Moullon,  Phillip 
Frank  Moullon.  Mar\'a  K,  Grimm 

(Proiect  No  9247-001  ldaho| 

Take  notice  that  Enc  Moulton,  et  al., 
exemptee  for  the  proposed  Pratt  Creek 
Project,  has  requested  that  his 
exemption  from  licensing  be  terminated. 
The  exemption  was  issued  on  June  19, 
1986,  The  project  would  have  been 
located  on  Pratt  Creek  in  Lemhi  County, 
Idaho,  No  construction  or  ground 
disturbing  activities  have  been  initiated 
at  the  proposed  project  location. 

The  exemplee  filed  the  request  on 
|une  13, 1388. 

Standard  Paragraph 

1.  The  prelimin.iry  permit/exemption 
shall  remain  in  effect  through  the 
thirtieth  day  after  issuance  of  this  notice 
unless  that  day  is  a  Saturday,  Sunday  or 
holiday  as  dcscnbed  in  18  CFR  385,2007 
in  which  case  the  permit  shall  remain  in 
effect  through  the  first  business  day 
following  that  day.  New  applications 
involving  this  proiect  site,  to  the  extent 
provided  for  under  16  CFR  Part  4,  may 
be  filed  on  the  next  business  day. 
Lois  D.  Cashell, 
Secretary 

I  PR  Doc  88-21762  Filed  S>-22-6a:  8:45  ani| 
BIUJNO  COOC  S71T.01-II 


(Docket  Noa,  CP87-45 1-000,  et.  al.:  CP87- 
9:-a00i  CP87-92-001.  CPe7-92-002;  and 
CP6»-43-O01| 

Northeast  U.S.  Pipeline  Protects,  Texas 
Eastern  Transmiasion  Corp.; 
Certification  by  Chief  Judge  of 
Discrete  Norttieast  Project 

September  1«,  19ft« 

fhirsuanl  to  the  order  issued  on  July 
27. 1988.  Order  Consolidating  Projects 
and  Ordering  the  Appointment  of  a 
Settlement  Judge.  Docket  Nos  CP87- 
451-008.  el  ol.. '  the  Chief  Administrative 
Law  Judge  (Chief  JudgeJ  has  presided 
over  settlement  negotiations  between 
parties  to  potentially  competibve  open- 
season  applications,  A  purpose  of  these 
negotiations  is  to  eliminate  by  way  of 
settlement  competitive  issues.  This 
could  result  in  additional  discrete 
projects. 

By  order  issued  September  7, 1988.  the 
Chief  Judge  certifiedl  to  the  Commission 
as  a  discrete  project  the  portion  of  the 


Capacity  Restoration  Program  (CRP) 
contained  in  Docket  Nos.  CPB7-92-000, 
CP87-92-001.  CPB7-92-002,  and  CP66- 
45-001  and  described  as  Project  No.  11 
in  Appendix  C  to  the  Commission's  July 
27  order.  Three  conditions  were 
attached  to  the  certification:  that  the 
LNG  reinstatement  portion  of  the  CRP 
Project  IS  discrete  if  the  APEC 
settlement  is  approved  by  the 
Commission;*  if  the  ,APEC  settlement  is 
approved,  Texas  Eastern  Transmission 
Corporation  will  eliminate  or  not  refile 
for  the  100  NlMcfd  of  capacity  to  be 
provided  by  Transcontinental  Gas  Pipe 
Line  Corporation  under  the  APEC 
settlement;  and  if  the  APEC  settlement 
is  not  approied,  the  CRP  Proiect  will 
remain  on  file  and  the  parties  may 
maintain  their  current  positions 
regarding  discreteness. 

The  Chief  Judge  indicated  in  his 
September  7  order  that  only  Tennessee 
Gas  Pipeline  Company  (Tennessee! 
opposes  the  certification  of  the  CRP 
Project  as  discrete  According  to  the 
Chief  Judge,  Tennessee's  opposition  is 
based  on  the  premise  that  all  13 
polentiftliy  competitive  open-season 
projects  compete  one  against  the  other. 
The  Chief  Judge  did  not  find 
Tennessee's  arguments  persuasive, 
because  the  only  portion  of  the  CRP 
Project  not  subiect  to  the  APEC 
agreement  '  (102  MMdtd)  merely 
replaces  the  capacity  lost  when  the  L.\G 
facility  on  l.ong  Island  was  destroyed. 

In  the  July  27  order  the  Commission 
modified  Rule  602  of  the  Commission  s 
Regulations  to  provide  that  comments 
on  any  offer  of  settlement  must  be  filed 
no  later  than  10  days  after  the  filing  of 
the  offer  of  settlement  and  reply 
comments  may  be  filed  no  later  than  15 
days  after  the  filing  of  the  offer.  Because 
the  Chief  Judge's  certification  is  m 
essentially  the  same  procedural  posture 
as  an  offer  of  settlement  filed  by  a  party, 
the  comment  and  reply  deadlines 
provided  in  the  July  27  order  will  apply 
from  the  date  of  this  notice,  .After 
analyzing  all  comments,  the  Commission 
will  determine  whether  this  is  an 
additional  discrete  project, 
Lois  D.  Casbetl, 
Sei-rvtory. 

|FR  Doc.  88-21759  Filed  9-22-88:  8.45  amj 
aauNG  CODE  t717.01.«l 


'  i4FERCiei,isa 


•  Tile  APF,C  ieMlemenl  severs  bom  lh»  open- 
eaiason  proceeding  several  proiecu  as  ditcrele, 
mdudtng  Oiesu-called  fenceto-fence  portion  of  Itie 
CRP  Projecl  By  otupr  iMued  on  Seplemijer  16, 1988 
in  Oodirl  No  CPB7 -4S1 -O09,  Order  Finding 
Addill(in«l  [liaCTele  Proiects,  (he  CommiMlon 
Approved  the  APEC  Betllemcnt 

*  Tile  Cliief  ludffe  spvcifically  ooled  thai  the 
poroon  of  Ihc  CgP  Prorecl  covered  liy  the  APEC 
solUeiDenl  la  not  part  of  his  ceniticalion. 


I  Docket  No  CP88-7e2-OO0] 

Columbia  Gas  Transmission  Corp.; 
Request  Under  Blanket  Authorization 

Seplemljer  19.  i9»ti 

Take  notice  that  on  September  2.  1988, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkie  Avenue.  SE.,  Charleston, 
W'e.st  Virginia  25314,  filed  in  Docket  No. 
CP88-762-CX10  a  request  as 
supplemented  September  9, 1988, 
pursuant  to  !  157.205  of  the 
Commission's  Regulations  for 
authorization  to  provide  transportation 
on  behalf  of  Gypsum  Energy 
Management  Company  (Gypsum 
Energy),  under  Columbia's  blanket 
certificate  issued  in  Docket  No,  CP8i>- 
240-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection, 

Columbia  requests  authorization  to 
transport,  on  an  interruptible  basis  up 
to  a  maximum  of  500  MMBtu  of  natural 
gas  per  day  for  Gypsum  Energy  from 
-•Xrmstrong  County.  Pennsylvania,  to  a 
point  of  delivery  in  Wyoming  County, 
New  York.  Columbia  anticipates 
transporting,  on  an  average  day  400 
MMBtu  and  an  annual  volume  of  182.500 
MMBtu. 

Columbia  stales  that  the 
transportation  of  natural  gas  for 
G\  psum  Energy  commenced  July  22. 
1988,  as  reported  in  Docket  No.  ST8&- 
5053-(X)0,  for  a  120-day  period  pursuant 
to  i  284,223|a)  of  the  Commission's 
Regulations  and  the  blanket  certificate 
issued  to  Columbia  in  Docket  No.  CP86- 
240-000 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  interv-ention  and  pursuant  to  I  15", 205 
of  the  Regulations  under  the  .Natural 
Gas  Act  (18  CFR  157,205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therfor.  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effecti\e  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  IS  filed  and  not  withdrawn 
within  30  days  after  the  lime  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act, 
Lois  D.  Cashsll. 
Sf^crvrary. 

(FR  Doc  B8-21747  Filed  9-22-88:  8:45  am) 
BILUNC  COOC  «717^im 
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[  Docket  No.  TIMSS- 1  -70-00 1 1 

Columbia  Gulf  Transmission  C04  Filing 

September  19,  1988 

Tdke  nolice  that  on  September  6.  1968. 
Columbia  Ciilf  Transmission  Company 
(Columbia  Gulf)  filed  Substitute  Fifth 
Revi.sed  Sheet  No.  31  to  Us  FERC  Gas 
Tariff,  Original  Volume  No.  1.  to  be 
effective  October  1. 1988. 

Columbia  Gulf  states  thai  on  August 
30. 1988.  it  filed  Fifth  Revised  Sheet  No. 
31  in  compliance  with  Commission 
Order  Nos.  472  and  472-A  reflecting 
thirty  (3)  days  prior  lo  the  effective  date. 
Columbia  Gulf  states  that  Substitute 
Fifth  Revised  Sheet  No.  31  corrects  this 
error  reflecting  thirty  (30)  days  prior  to 
the  effective  date. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  625 
North  Capitol  Street.  N.E..  Washington 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (19881).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  26. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropnale  action  to  be 
taken,  but  will  not  serve  to  make 
proteslants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  lo  intervene.  Copies 
of  this  filing  are  on  file  wnth  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbell. 
SfKivtary- 

|FR  Doc  88-21748  Filed  9-2a-«6;  8:45  am] 
BtLUMO  COOC  STIT^t-W 


[Dockvt  No.  CP8&-77B-000] 

Hall-Houston  Oil  Co;  Petition  for  ■ 
Declaratory  Order 

September  20,  19Be 

Take  notice  that  on  September  8.  1988, 
Hail-Houston  Oil  Company  (Hall- 
Houston).  700  Louisiana  Street,  Suit? 
2390.  Houston.  Texas  77002.  filed  in 
Docket  No,  CP88-77ft-000  pursuant  to 
S  385,207  of  the  Commission's  Rules  of 
Practice  and  Procedure  a  petition  for 
declaratory  order  finding  that  certain 
natural  gas  facilities  located  in  the 
Mustang  Island  Area  in  the  federal 
domain  of  offshore  Texas  along  with 
certam  related  activities,  are  gathenng 
facilities  and  activities  under  section 
1(b)  of  the  N'dtural  Gas  Act  and  are. 
therefore,  exempt  from  Commission 
junsdiction,  all  as  more  fully  set  forth  in 
the  petition  which  is  on  file  with  the 


Commi.%sion  and  open  to  public 
inspection. 

Hall-Houston  states  that  it  is  a 
producer  and  gatherer  of  natural  gas. 
Hall-Houston  indicates  that  the  subiecl 
facihlies  consist  of  two  delivery  lines. 
975  miles  of  4-in(:h  pipeline  and  4,49 
miles  of  6-inch  pipeline,  which 
commence  in  Mustang  Island  Area  block 
752.  connect  with  a  production  platform 
located  in  Mustang  Island  Area  block 
781.  and  extend  from  the  platform  to  a 
terminus  at  a  subsea  interconnection 
with  the  Matagorda  Offshore  Pipeline 
System  (MOPS)  in  Mustang  Island  Area 
block  786. 

Halt-Houston  stales  that  natural  gas  Is 
to  be  produced  and  gathered  from  three 
wells  located  in  Mustang  Island  Area 
blocks  752  and  781  and  delivered  into 
MOPS  at  a  subsea  mterconneclion  in 
Mustang  Island  block  786.  Hall-Houston 
explains  that  it  operates  the  facilities 
and  that  various  interest  owners 
identified  in  the  petition  own  the 
facilities  and  the  gas  that  will  fiow 
through  them.  It  is  noted  that  all  of  the 
anticipated  production  is  price 
deregulated.  It  is  indicated  that  basic 
separation  and  dehydration  is  to  be 
performed  at  the  Mustang  Island  Area 
block  781  platform  to  the  extent  needed 
to  qualify  the  gas  for  transmission  tn 
MOPS,  although  the  gas  will  not  be 
treated  or  processed.  Hall-Houston 
asserts  the  facilities  perform  a  gathering 
function  under  the  "primary  function" 
test  set  forth  m  Forwlurci  Imiustnrs. 
Inc..  23  FFJ^Cf  61.063(1983). 

Hall-Houston  states  that  in  the  event 
the  Commission  concludes  that  all  or 
any  portion  of  the  subject  facilities  are 
jurisdictional,  it  requests  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  such  facilities. 

Any  person  desiring  to  be  heard  or  lo 
make  any  protest  with  reference  to  said 
applicatinn  should  on  or  before  Octobt*r 
11,  1988.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20428,  a  motion  to  intervene  or  a 
protest  tn  accordance  with  the 
requirements  of  the  Commissiuna  Rules 
of  Practice  and  Prncedure  (18  CFR 
385  214  or  385.211 )  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157  10)  All  protests  filed  with  the 
Commission  will  be  considered  by  II  tn 
determining  the  apprnpnate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parlies  to  the  pro<:eeding- 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
parly  m  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules- 
Take  further  notice  that,  pursuanl  lo 
the  authonly  contained  in  and  subject  lo 


the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission  s  Rules  and 
Practice  and  Procedure,  a  heanng  will 
be  held  without  further  notice  before  ihe 
Commission  or  its  designee  on  this 
application  if  no  motion  lo  intervene  is 
filed  within  Ihe  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  lo  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  Ihal  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  il  will  be 
unnecessary  for  Hall-Houston  to  appear 
or  be  represented  at  the  hearing. 

Loii  D  C«iheU. 

Secretary 

IFK  Doc  88-21754  Filed  9-;3-aa.  8  45  am] 

•KUNQ  COM  1717-01-11 


(Docket  No.  SAM-1S-OO0I 

Hlllln  Production  Co^  PMttlon  for 
Adjustment 

Issued  Septemtier  19.  IftSfl 

Take  notice  lhal  on  August  30. 1988. 
R.N.  Hillin  filed  with  the  Commission  on 
behalf  of  Hitlin  Production  Company 
(Hillin)  a  petition  for  adjustment  under 
section  502(c)  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA)  requesting  relief 
from  the  Btu  refund  obligation  of  Order 
Nos  399.  399-A.  and  399-B.  Hillin  slates 
(hat  it  18  financially  unable  to  make  Ihe 
Btu  refunds  because  the  production 
value  derived  from  ils  wells  is  obligated 
to  the  Federal  Deposit  Insurance 
Corporation  (FDIC).  that  it  has  ceased 
doing  business  as  a  going  concern,  and 
that  the  FDIC  is  seeking  lo  foreclose  on 
all  Its  properties  Hiilin  therefore 
requests  waiver  of  its  Btu  refund 
obligation. 

The  procedures  applicable  lo  the 
conduct  of  (his  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
CommisBion's  rules  of  practice  and 
procedure  IB  CFR  1101  et  seq  (1988). 
Any  person  desiring  lo  parlictpale  in 
this  adjuBlment  proceeding  must  file  a 
motion  to  intervene  in  accordance  with 
the  provisions  of  Rule  214. 18  CFR 
385.214  (1988)  All  motions  to  intervene 
must  be  filed  within  15  days  after 
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publication  of  this  notice  in  the  Federal 

Register. 

Lots  D.  Cashell, 

Senreio/y. 

|FR  Doc  BS-2t749  Filed  B-22-fi&  S:45  am] 

BILLING  COOC  arir-oi-M 


(Docket  No.  RP88-137-O01 1 

Kentucky  West  Virginia  Gas  Co.;  Filing 

September  19, 1988. 

Take  notice  that  on  September  12. 
1988.  Kentucky  West  Virginia  Gas 
Company  (Kentucky  West)  filed  Second 
Revised  Sheet  Nos,  34  through  38  lo  its 
FERC  Gas  Tanff,  Second  Revised 
Volume  1,  to  be  effective  June  1. 1988- 

Kenlucky  West  states  that  in 
compliance  with  the  Commission's 
Letter  Order  of  August  3. 1968.  the  tariff 
changes  clarify  the  mtent  of  the  original 
filing  herein  to  comply  with  the 
provisions  of  the  Commissions  new 
Purchased  Gas  Adjustment  regulations 
promulgated  in  Order  No.  483. 

Kentucky  West  stales  that  copies  of 
this  filing  has  been  made  upon  each  of 
its  lurisdictional  customers  and 
interested  state  commissions  and  upun 
each  party  on  the  ser\'ice  list. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Ctjmmission.  625 
North  Capitol  Slxeet.  NE..  Washington. 
DC  20426.  in  accordanne  with  Rules  214 
and  211  of  the  Commission  s  Rules  of 
Pracbce  and  Procedure  (18  CFR  385.214. 
385.211  (1388})  Ail  such  motions  or 
protests  should  be  filed  on  or  before 
September  26.  1988,  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropnale  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  lo  become  a  party 
must  file  a  motion  lo  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  For  public 
inspection. 
Uift  0.  CaKhell, 
Sern-fary 
IKR  Dor,.  (»-217SO  Piled  9-22.^:  B.-45  ain] 

BIUIMJ  COOC  e7tT^1^ 


I  Docket  No.  CPSB-783-OO0I 

Lodt  Processing  Corp  and  Jala  Pipe 
Line  Corp.;  Petition  for  Declaratory 
Order  Olsclalmtng  Jurisdiction 

Si.'vit(tmti4^r  20.  l^flB 

Take  notice  thai  on  September  12. 
1980.  Lodi  Processing  Corporation  jLodi) 
and  Inla  Pipe  Line  Corporation  (Jala), 
bolh  of  B39  Kings  Highway.  Suite  200, 


Shreveport.  Louisiana  "1104.  jointly  filed 
m  Docket  No.  CP86-763-00U  a  petition 
for  an  order  declaring  that  certain 
natural  gas  pipeline  facihlies  are 
gathering  facilities  pursuanl  to  section 
l(b]  of  the  Natural  Gas  Act  and  thereby, 
are  exempt  from  the  jurisdiclion  of  the 
Commission,  all  as  more  fully  set  forth 
in  the  petition  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Lodi  stales  that  it  owns  a  natural  gas 
processing  plant  and  gas  gathering 
system  that  has  been  in  operation  since 
the  early  1930's  It  is  slated  that  the  Lodi 
system  consists  of  approximately  75 
miles  of  low-pressure  lines  which  gather 
gas  from  more  than  100  wells  located  in 
Miller  County.  Arkansas.  Caddo  Parish. 
Louisiana  and  Cass  and  Manon 
Counties.  Texas.  It  is  further  staled  that 
gas  is  gathered  to  the  Lodi  plant  in 
Marion  Coimty,  Texas  where  residue 
gas  is  delivered  at  the  tailgate  of  the 
plant  to  an  mterslate  pipeline. 

lala  slates  that  it  owns  a  smaller 
natural  gas  gathenng  system  and 
processing  plant  that  has  been  in 
operation  since  the  1930's,  It  is  stated 
that  ihe  Jala  system  consists  of  over  120 
miles  of  low-pressure  lines  which  gather 
gas  from  more  than  160  wells  located  in 
Manon  County.  Texas  and  Caddo 
Parish,  Louisiana.  Il  is  stated  thai  the 
gas  is  gathered  to  the  (ala  plant  in 
Caddo  Parish,  Louisiana,  where  residue 
gas  18  delivered  at  the  luUgate  of  the 
plant  to  industrial  customers. 

Il  IS  explained  that  although  both  Lodi 
and  Jala  are  owned  by  the  same 
individuals,  each  plant  is  operated 
separately  and  the  gas  gathered  into  and 
processed  at  ihe  respective  plants  has 
never  been  commingled.  In  addition,  it  is 
explained,  that  all  gas  gathered  to  and 
processed  at  each  plant  is  owned  by 
Lodi  and  {ala  or  iheir  affiliates. 

It  is  explained  thai  Lodi  and  jaU 
propose  lo  interconnect  two  previously 
unconnected  8-inch  pipelines  which 
currenlly  gather  gas  from  wells  in  bolh 
Marion  County.  Te.xas  and  Caddo 
Parish,  Louisiana,  to  the  respective 
plants.  II  is  stated  that  upon  completion 
of  the  interconnection,  gas  from  the 
wells  historically  gathered  lo  and 
processed  at  the  Lodi  plant  will  be  able 
to  flow  directly  to  the  Jala  plant  while 
gas  from  wells  historically  gathered  to 
and  processed  at  the  )ala  plant  will  be 
able  to  flow  directly  to  the  Lodi  plant.  Il 
is  stated  ihat  through  revalving  at  both 
plants,  the  processed  gas  from  the 
tailgate  of  either  plant  can  be 
commingled  with  wet  gas  coming  into 
the  interconnected  pipeline  for  gathering 
to  and  further  processing  at  the  other 
plant,  and  delivery  into  a  different 


market  al  the  tailgate  of  such  other 
plant. 

Ixidi  and  Jala  slate  that  the  Lodi  and 
]ala  systems  were  constructed  as 
gathering  systems,  exempt  from 
Commission  regulation  under  section 
l[b)  of  the  NGA,  Lodi  and  jala  maintain 
that  the  interconnected  pipeline 
between  the  two  plants  would  continue 
to  be  a  non-junsdiclional  gathenng  line 
It  is  maintained  that  gas  m  the 
interconnected  line  is  not  of  pipeline 
quality  and  that  the  interconnected  line 
will  remain  "behind  the  plant."  Il  is 
stated  that  Ihe  gas  in  Ihe  mterconnected 
line  would  not  be  gathered  to  a  central 
point  until  it  ^ei^ches  the  lailgate  of  the 
plant  from  which  it  is  ultimately  sold 
Further.  Lodi  and  lata  contend  that  the 
length,  diameter  and  operating  pressure 
of  the  interconnection  line  satisfy  the 
Farmland  criteria  and  thai  the  overall 
configuration  of  the  interconnected 
system  reflects  a  gathering  function 

Any  person  desiring  lo  be  heard  or  in 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  October  3. 
1988.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426,  a  motion  lo  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  All  protests  filed 
wnlh  the  Commission  will  be  considered 
by  il  in  determining  the  appropnale 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parlies  lo  the 
proceeding  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  parly  in  any  heanng 
therein  must  file  a  motion  to  inter\'pne  in 
accordance  with  the  Commission's 
Rules. 

Lois  D  Caafaell, 
Secretary. 
(FR  Doc  86-21755  Filed  9-22-Bflc  8:45  ami 

BILLMQ  COOf  •717-0l-« 


[Docket  No.  CPM-699-000} 

Northern  Natural  Gas  Co.;  Petition  tor 
Declaratory  Order 

September  16, 1988. 

Take  notice  that  on  August  19, 1988. 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp  (Northem).  1400 
Smith  Street.  P.O.  Box  1188.  Houston, 
Texas  77251-1188,  filed  in  Docket  No. 
CP8a-699-000  8  petition  pursuanl  to 
section  207(a)(2)  of  the  Commission  s 
Rules  of  Practice  and  Procedure  (18  CFR 
385.207(a)(2))  for  a  declaratory  order  to 
terminate  a  conlrovery  between 
Northern  and  United  Gas  Pipe  Line 
Company  (United),  all  as  more  fully  set 
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forth  m  the  petition  which  is  on  file  wth 
the  Commission  and  open  to  public 
inspection. 

Northern  requests  that  \he 
Commission  msue  an  order  herein 
decianng  [I]  th^t  under  the  gas 
exchange  agreement  between  United 
and  Northern  ddted  August  10,  1979.  as 
amended.  (Northerns  Rate  Schedule  No. 
X-1031  Ithel9'9  Agreement  1,  and  the 
Commission  9  order  of  Apni  28.  1980. 
Xorthwpst  Aiaskon  Pipeline  Company 
(11  FERC  ?  61.0881.  neither  party  to  the 
1979  Agreement  need  provide  volumes 
for  a  co3l-free  exchange  if  the  providing 
of  such  volumes  would  cause  a 
delnment  lo  that  party:  and  (2)  that. 
under  the  19^9  .AHreemeni  and  the 
Commission  s  order  of  Apni  28,  1980, 
Northern  is  required  to  tender  to  United 
for  exchange  on  a  cost-free  basis  natural 
gas  from  Notthems  Gulf  Coast 
production  only  when  to  do  so  is 
beneficial  to  Northern's  system, 

Northern  states  that  at  the  time  the 
1979  Agreement  was  negotiated  and 
entered  into.  United  had  for  several 
years  been  suffenng  from  inadequate 
gas  supplies  and  resulting  curtailments 
to  its  cuatomers.  It  is  stated  that  United 
had  recently  entered  into  an  agreeinent 
with  Northwest  Alaskan  Pipeline 
Company  (Northwest  Alaskan}  to 
purchase  up  to  45a000  Mcf  of  natural 
gas  per  day  to  be  produced  in  Canada 
and  delivered  to  the  United  States 
Canadian  border  at  the  beginning  of  the 
Northern  Border  Pipehne  Company 
(Northern  Border)  system.  It  is  stated 
thai  an  application  for  a  certificate  of 
public  convenience  and  necessity  had 
recently  been  filed  by  Northern  Border 
seeking  authority  to  construct  and 
operate  the  Northern  Border  system,  as 
described  in  detail  at  11  FERC  %  61,088 
During  the  same  penod.  Northern  states 
that  It  had  been  contracting  with 
producers  for  substantial  volumes  of  gas 
in  the  general  Gulf  Coast  area  of  the 
United  States  It  is  stated  that  United,  of 
course,  had  no  facilities  near  the 
Northern  Border  pipeline  and  Northern 
did  not  have  pipelines  that  could 
directly  connect  its  Gulf  Coast  reserves 
lo  Its  main  line  system,  which  originates 
in  west  Texas  and  terminates  in 
northern  Minnesota  and  Michigan,  thus, 
presenting  the  opportunity  for  a 
benefScial  exchange  of  gas. 

Northern  states  that  the  1979 
Agreement,  on  Original  Sheet  No.  1777. 
notes 

W  Kerens.  Norihem  has  contracted  and 
expect*  to  continue  to  contract  with  various 
producers  !o  purchase  qurfnhties  of  natural 
gat  from  areas  includinif,  but  no!  necessarily 
limiled  to.  the  offshore  victntues  of  ihe  Texas 
and  Louisiana  Gulf  Coast  (Golf  CoatI 
volumes}  and  lo  nontrsct  wuh  other  naiural 


Ras  pipelrne  companies  for  etchungn  and 
transportation  in  order  lo  receive  such 
purchases  into  its  own  system:  and 

Whereas  United  desiren  lo  have  Northern 
receive  [LlnMed  sj  Alberta  volumes  from 
Northern  Border  for  United's  account  and  to 
have  Northern  redeliver  thermally-equivaleot 
volumeft  to  United  a)  mutually  aftreeable 
points  on  United's  pipehne  system,  including, 
but  not  necessarily  limited  to  the  Texas  and 
Louisiana  Gulf  Coast,  or  to  other  pipelinmi  for 
United's  account  (United's  receipt 

poiDlBj  ■    *    • 

Northern  stales  that  the  1979 
Agreement  thus  contemplated 
exchanges  of  Canadian  Gas  for  Gulf 
Cosst  gas  to  the  extent  that  such 
exchanges  were  mutuaMy  beneficial  but 
with  the  recognition  that  gas  other  than 
Gulf  Coast  gas  may  be  tendered  to 
United  for  whatever  reason, 

It  is  stated  that  the  1979  Agreement 
further  provides,  under   RATES 
ARTICLE//: 

2.1     To  the  extent  that  »as  volumes  are 
exchanged  pursuant  lo  Article  I  of  this 
agreement  Llnifed  and  Northern  anticipate 
that  such  services  will  t>e  muiuaily  beneficial 
and  substantially  equal  in  which  event  no 
consideration  on  the  par!  of  either  parly  shall 
l>e  required  of  the  other  However,  should 
either  party  incur  transf)ort<ilion  or  facility 
cnsis  which  in  its  sole  ludgmeni  are 
disproportionate  to  the  benefits  that  party 
denves  from  said  exchanae  (excluding  costs 
which  Northern  incurs  in  making  i(»  (iulf 
Coast  volume  available  to  United  and  the 
Northern  Border  costs  which  United  incurs  in 
making  gaa  available  to  N'orthemj.  then  the 
parlies  shell  endeavor  to  ajiree  on  an 
equitable  division  of  au^Ji  costs.  If  such  an 
dHreement  cannot  be  reached  then  either 
party  may  make  other  arranRements  for 
delivery  of  such  gas  to  its  own  system. 

Northern  states  that  it  was  hoped  and 
anticipated  by  the  parties  that  all 
volumes  could  be  exchanged  to  Ihe 
mutual  benefit  of  each.  However,  the 
parties  clearly  recognized,  states 
Northern,  thai  this  was  a  long-term 
agreement  and  that  circumstances  could 
change  which  would  require  either  party 
to  incur  detriments  in  order  lo  tender  to 
the  other  party  the  exchange  volumes 
desired  by  the  other  party  and  provided 
for  such  contingencies  in  Article  11  as 
quoted  above 

Northern  stales  that  a  hearing  was 
held  in  the  so-called  Northern  Border 
Pre-build  Project  in  1979  and  1980  in 
phases.  Phase  II-B  including  testimony. 
evidence  and  briefs  concerning  the  1979 
Agreement.  Both  Northern  and  United 
presented  witnesses  stating  lo  the  effect 
that  exchanges  under  the  1979 
Agreement  were  expected  to  be 
mutually  beneficial,  it  is  stated. 

Northern,  claims  that,  in  its  Brief  of 
March  13. 1980.  it  was  noted  thai  the 
parties  expected  that  (he  Agreement 
would  be  mutually  beneficial  and  that 


the  benefits  would  be  Bubstsntiatly 

equal. 

United.  It  IS  claimed.  In  its  Brief  of 
March  13. 1980.  in  describing  the  1979 

Agreement  staled, United  has 

agreed  in  principle  lo  exchange  the 
volumes  it  purchases  '  '  '  for  natural 
gas  which  Northern  will  have  available 
from  production  in  the  Gulf  Coast  area 
This  agreement  provides  for  a  cost-free 
exchange  of  equivalent  volumes,  *  *  ' 
thus  minimizing  Ihe  overall  cost  impaci 
to  United's  markets.  ' 

Norihem  claims  that  the 
Commission's  Stuff  in  its  Reply  Brief  of 
March  20. 1980.  noting  United's 
characterization  of  the  1979  Agreement 
as  an  "agreement  in  principle  '  and  alao 
noting  Ihe  paucity  of  evidence 
concerning  Northern's  ability  to  deltver 
Gulf  Coast  gas  and  United's  ability  lo 
receive  same,  expressed  concern  as  lo 
whether  the  benefits  would  indeed  be 
mutual,  as  the  parties  had  hoped 
Northern  claims  that  the  Staff  was 
concerned  that  Norihem  may  incur  costs 
lo  make  gas  available  to  United  and 
requested  that  further  evidence  be 
submttled  on  the  question  of  mutual 
benefits  between  Northern  and  United 
from  the  exchange 

Northern  stales  thai  drcumstanceb 
were  changing  substantially  and  rapidly 
during  the  period  from  the  time  Ihe  1979 
Agreement  was  entered  into  and  the 
Norihem  Biirder  pipeline  went  into 
operation  in  late  1982.  First  of  all. 
Northern  asserts  that  the  Natural  Gas 
Policy  Act  of  1978  was  beginning  to 
show  its  effects  with  increases  in  the 
availability  of  domestic  gas  supplies; 
second,  the  price  of  Canadian  gas  at  the 
border  had  increased  from  $2.1h  to  S4.94 
per  Mcf  third,  conservation  measures 
were  affecting  dumeslic  gas  marltets: 
fourth,  higher  gas  costs  were  adversely 
affecting  domestic  markets:  and  finally. 
US.  pipelines  were  beginning  lo  feel  the 
flrsi  pangs  of  the  take-or-pay  pain  that 
became  endemic  m  the  19808.  Northern 
stales  that  from  Ihe  beginning  of  the 
exchanges  in  1982.  United  rarely — on 
but  a  few  occasions  during  the  life  of  the 
1979  Agreement— dehvered  450,000  Mcf 
in  any  day  to  Northern  Border  for 
delivery  to  and  exchange  with  Northern. 
Northern  further  states  that,  as  noted  in 
a  Commission  order  of  |une  16,  1987,  in 
Nort/}west  Alaskan  Pipe/me  Company, 
39  FERC  \  61.301  at  61.977.  in  February 
of  1983.  United  issued  a  force  majeure 
notice  to  Norihem  Alaskan,  which 
resulted  in  an  agreement  which  reduced 
subslantlally  ihe  minimum  daily  and 
annual  take  levels  for  1983  and  1984 
Northern  states  also  that  the  minimum 
daily  takes  were  reduced  to  20  percent 
in  1983  and  30  percent  in  1984.  Northern 
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further  stales  thai  the  Commission's 
June  16.  order  also  noted  that  in  August 
of  1984  United  again  issued  a  force 
ma/eure  notice  resulting  in  a  settlement 
between  Northern  Alaskan  and  United 
providing  for  a  mintmum  lake  level  for 
United  of  150.000  Mcf  per  day,  again  far 
short  of  the  maximum  under  the 
contract.  In  February  of  1986  United. 
again  on  the  basis  of  a  claim  oi  force 
majeure,  reduced  its  takes  lo 
approximately  23.000  Mcf  per  day,  it  is 
stated. 

United.  Northwest  Alaskan,  and  its 
supplier.  Pan  Alberta  Gas  Limited  (Pan 
Alberta  I,  entered  into  a  comprehensive 
settlement  agreement.  Northern  slates, 
to  be  effective  on  or  about  luly  1. 1987. 
As  described  in  the  Commission's  )une 
16  order  (39  FERC  at  61.978-91. 
Northwest  Alaskan,  Pan  Alberta  and 
United  agreed  to  a  release  of  Pan 
Alberta's  take-and-pay  claims  for  the 
contract  years  1985,  1986  and  a  portion 
of  1987  and  a  reduction  of  the  purchase 


price  and  the  take-and-pay  levels  for 
United's  volumes  for  a  2-year  period, 
approximately  )uly  1. 1987,  through  lune 
30. 1989,  It  is  further  stated.  Norihem 
also  states  that  the  settlement  provides 
that  United  shall  take  a  minimum  daily 
volume  of  25.0tK!  Mcf  during  the  interim 
period  and  a  minimum  annual  average 
day  volume  of  40.000  Mcf  Northern 
states  that  the  settlement  further 
provides  that  the  agreement  also  reduce 
Pan  Alberta's  obligation  to  deliver  to 
United  in  excess  of  200.000  Mcf  in  any 
day  during  the  2-ypar  period  toward 
satisfaction  of  United's  minimum  annual 
purchase  obligation  of  more  than  50,000 
Mcf  per  day  above  the  volume  requested 
by  United  on  the  previous  day. 

Most  significantly.  Northern  argues. 
the  settlement  agreement  provided  that 
United  and  Northwest  Alaskan  offer  lo 
release  at  the  request  of  Pan  Alberta  all 
or  a  portion  of  the  gas  volume 
entitlement  of  United  in  excess  l.SO.OOO 
Mcf  per  day.  provided  that  Pan  Alberta 


Of  a  third  party  designated  by  Pan 
Alberta  assumes  United's  obligations  for 
that  portion  of  the  Northern  Border  cost 
of  ser\'ice  attributable  to  any  capacity 
released  in  conjunction  with  the  release 
of  the  volumes.  Northern  argues  further 
that  United,  over  the  2-year  period,  has 
disabled  itself  from  delivering  more  thdn 
200.000  Mcf  per  day  to  Norihem  and 
permanently  has  exposed  itself  to  being 
incapable  of  delivering  more  than 
150.000  Mcf  per  day  to  Northem  for 
exchange. 

During  all  this  time.  Northem  slates, 
while  United  was  delivering  only  small 
volumes  to  Northem  in  its  market  area. 
Northem  had  lo  utilize  other  means  of 
getting  its  Gulf  Coast  area  gas  to  its 
market  area,  as  contemplated  by  the 
1979  Agreement. 

Northem  indicates  that  the  table 
below  shows  the  approximate 
differences  between  Northern's  Gulf 
Coast  Production  and  United's 
deliveries  of  Canadian  Gas  to  Northem. 


Northerns  avef89e  t)a»lv  Gu«  Coasi  production  (MMcl) - 

UnMed's  average  da>ly  delivertes  to  Nortrwm  from  Notnem  Border  Pipehna  Co.  (MMcf)  ~ 
DMterenCB  (MMcf) 


S2S 

172 


462 
1S6 
307 


277 
156 
122 


204 

34 
170  I 


Coincidental  with  United's  declining 
market  requirements,  as  evidenced  by 
its  low  lakes  from  Northwest  Alaskan. 
Northem  states  that  it  was  also 
experiencing  declines  in  its  annual 
market  requnements  due  to  some  or  all 
of  the  factors  that  were  affecting  United. 
In  dealing  with  its  producer-supplier 
problems,  Norihem  has  been  shedding 
reserves,  particularly  its  higher  cost  Gulf 
Coast  reserves,  it  is  stated.  Additionally, 
it  has  been  scheduling  its  takes  from  its 
various  sources  of  supply  in  a  manner 
which  allows  it  to  optimize  its  sales 
weighted  average  cost  of  gas  (WACOG], 
Northem  stales.  Hence,  today,  Northem 
concludes  that  It  does  not  have 
deliverahilily  in  the  Gulf  Coast  area  of 
anywhere  near  450,000  Mcf  per  day. 
Moreover,  Northem  concludes  further 
that  because  of  the  prices  of  much  of  its 
Gulf  Coast  gas  supplies.  Northem 
schedules  takes  from  that  area  near 
minimum  levels  so  as  to  minimize  Ihe 
adverse  impact  of  higher  cost  gas  on  its 
WACOG. 

Northem  explains  that,  over  the 
course  of  the  very  difficult  last  several 
years.  Norihem  and  United  have  made 
every  effort  to  accommodate  each  other 
to  obtain,  to  the  limited  extent  possible. 
the  mutual  benefits  of  the  cost-free 
exchange  and  lo  otherwi&e  assist  each 
other  in  moving  gas  at  mintmum  cost. 


Recently,  Northem  states.  United, 
contrary  to  its  previous  method  of 
operating  under  the  1979  Agreement 
with  Northem.  has  been  contending  that 
Northem  has  an  absolute  obligation  to 
provide  up  to  450.000  Mcf  of  natural  gas 
per  day  on  a  cost-free  and  firm  basis, 
apparently  ignoring  the  provisions  of  Ihe 
1979  Agreement  thai  cost-free 
exchanges  are  to  take  place  only  on  a 
mutually  beneficial  basis.  United 
contends,  in  a  letter  dated  August  4, 
1988.  that  Northem  has  not  been  living 
up  to  the  1979  Agreement,  it  is  said. 
Northem  slates  that,  by  letter  dated 
August  9, 1988.  it  responded  in  detail  to 
United's  August  4th  letter  explaming  the 
meaning  of  and  the  history  of  operations 
under  the  1979  .Agreement.  Northem 
indicates  that  it  offered  to  seek 
alternatives,  such  as  the  transportation 
conlemplaled  by  Section  2.1  of  the  1979 
Agreement,  to  accommodate  United 
However.  Northem  states  that,  by  letter 
dated  August  11, 1988.  United  appears  lo 
maintain  a  hard  tine  that  Northem  is 
refusing  to  perform  obligations  under  the 
1979  Agreement.  Norihem  stales  further 
that,  by  letter  of  August  15. 1988. 
Northem  expounded,  reiterating  its  offer 
to  continue  the  cooperation  that  both 
parties  had  relied  on  in  the  past. 

Norihem  asserts  that  it  continues  to 
offer  to  work  with  United  to  assist  in 
making  Canadian  gas  available  to 


United's  system,  and  thai  it  is  time  for 
the  Commission  to  step  in  and  declare 
the  obligations  of  the  parlies  under  Ihe 
1979  Agreement. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  October  7. 
1988,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18CFR 
385.214  or  385.211).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  proleslants  parlies  to  the 
proceeding. 
Lois  D.  Casbell, 
Sfcretary. 

jFR  Doc  88-21^56  Filed  6^.23-88-  B;45  am] 
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[Docket  No.  RP88-252-000) 

Phoenix  Chemical  Co.:  Petition  for 
Declaratory  Order 

SeptembtJr  IH.  iytt« 

Take  notice  that  on  September  12, 
1988,  Phoenix  Chemical  Company 
[Phoenix).  16675  Highway  20  West.  East 
Dubuque.  Illinois  61025-0229.  filed  in 
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Docket  ^^o.  RP88  252-000  a  petition 
under  Rule  207  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.207)  for  a  declaratory  order  asking 
the  Commisstoa  to  confmn  that 
Northern  Naturai  Gas  Company 
(Northern)  has  the  discretion  to  waive 
section  6  of  Rate  Scedule  FT-l  of  its 
effective  FERC  tariff,  and  that  the  grant 
of  such  a  waiver  to  Phoenix  in  tfie 
circunisiaooes  described  in  the  Petitron 
will  constitute  a  vahd  exercise  of  such 
discretion. 

Phoenix  states  section  6  is  Sdid  to 
contain  nonunations  procedures 
inteoded  to  spedfy  bow  naturai  gas  is 
scheduled  fur  receipt  and  delivery  under 
Nortbem  8  "open-access"  transportation 
program.  Phoenix  contends  that 
confusion  surrounding  how  those 
procedures  should  be  applied  over  a 
long  holiday  period  has  resulted  m 
Northern's  aot  accounting  for  deliveries 
of  natural  gas  made  on  Phoenix'  behalf 
ajid  hMa  resulted  in  8  60000  MMBtu 
overdelivery  to  Northern.  As  a  result. 
Phoenix  states  that  it  has  be«i  exposed 
to  substantial  excess  usage  penalties 
imposed  by  the  local  dislnbution 
company  to  which  the  BaOOO  MMBtus 
were  to  be  delivered  for  Phoenix' 
accouat.  ^forthe^^  lliinoia  Gas  Company 
(NIGASJ.  Phoenix  slates  that  NIGAS 
has  assessed  these  penalties  in  spite  of 
the  fad  that  neither  Northern.  NIGAS  or 
any  other  party  fnvotved  in  the  relevant 
transaction  has  incurred  any  out-of- 
pocket  costs  or  other  harm.  Moreover. 
Ptwenix  contends  that  the  ma^itude  of 
the  threatened  penalties,  which 
represent  a  windfall  to  NIGAS.  has  been 
muttiplisd  by  a  delay  In  addressing  a 
resulting  mistake  in  nommatioos  doe  to 
comMned  nationai  end  nonnal  weekend 
holidays. 

Phoenix  states  that  these  unique 
circumstances,  as  set  forth  more  fully  in 
the  Petitioa  whkii  is  on  file  and 
available  for  public  inspectiwi  at  the 
Commission,  fostify  accordifig  Hioenix  a 
waiver  of  the  strict  requtrements  of 
section  6.  but  that  NIGAS  has  opposed 
grant  of  the  waiver  by  Northern. 
Accordingly.  Phoenix  stales  that 
Northern  has  to  date  been  unwilling  to 
grant  the  waiver,  presumably  for  fear  of 
being  accused  by  NIGAS  of 
discriminatory  treatment.  Phoenix 
further  states,  however,  that  Northern  is 
willing  to  grant  such  a  waiver,  if 
regulatorily  permissible.  In  addition,  if 
such  «  waiver  u  permissible.  Northern 
has  agreed  to  make  approphate 
adjustments  in  its  July  billings  to  reflect 
the  waiver  on  a  retroactive  basis 

Accordingly.  Phoenix  asks  that  the 
Commissioii: 

1.  Oedare  that  Northern  is  suthonzed 
to  gr«nt  Ptioenix  the  waiver  it  requests 


and  that  it  is  reasonable  and 
appropriate  that  Ftioenix  be  grented  a 
waiver  of  section  6  of  Northern's  Rate 
Si:hedule  fT-l  for  the  fuly  2-5. 1988. 
period; 

2.  Confirm  that  Northern  is  authorized 
to  adpist  its  biilmg  statements  to 
Phoenix  and  NIGAS  for  the  month  of 
Inly  1988  to  correct  the  effects  of  the 
lack  of  such  waiver  and 

X  Grant  the  requested  relief  as  a 
matter  of  summary  disposition. 

Any  person  desinng  to  be  he.^rd  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  October  19, 
1968.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington  OC 
2042S.  a  motion  to  intervene  or  a  protest 
m  aocordance  with  the  requirements  of 
the  Commiasion  s  Rules  of  Practice  and 
Procedure  (18  CFR  383.214  or  365-211). 
All  protests  Hied  with  the  Commission 
will  be  considered  by  it  in  dttlermimng 
the  appropriate  actioa  to  be  taken  but 
wiU  ao4  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  persfin 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission  s  Rules. 

Uls  D.  Casben. 

Set  re/on- 

{F'R  Doc  a8-217S7  Filed  9-Z2-M:  S:4Sain| 

BKUNa  COOK  snr-««-a 

(Oockat  Na  CMS-B0e-OO61 

Texas  Eavtom  Transmission  Coip; 
PstMon  To  Amend 

Septf-mber  2a  198ft. 

Take  notice  that  on  August  31.  1988. 
Texas  Bastem  Transmission 
Corparalion  (Texas  F^stem).  Post  Office 
Box  2S21.  Houston,  Texas  77252.  filed  a 
pelitioQ  to  amend  the  order  issued 
September  12. 1988,  in  Docket  No  CPRS- 
808-Ooa  pursuant  to  section  71t)  of  the 
Natural  Gas  Act.  so  as  to  authonxe 
additional  delivery  points  for  the 
transportation  of  natural  gas.  all  as  more 
fully  set  forth  in  the  petition  on  file  with 
the  Commtsston  and  open  to  public 
inspection. 

Texas  Eastern  .'States  that  by  the  order 
issued  September  12.  1988.  CNG 
Transmission  Corporation  (CNGt  and 
Texas  Eastern  were  authorized  to 
implement  a  project  to  provide 
additional  gas  supplies  !o  Baltimore  Gas 
and  Electric  Company  (BGAE)  and 
Washington  Gas  Light  tympany  |WGLt, 
whereby  CNG  was  authorized  to  sell  a 
total  of  120.000  dt  to  BCiAE  and  WGU 
and  Texas  Eastern  was  authohxed  to 
construct  and  operate  pipeline  loops  on 
lis  Penn|ersey  system  and  render  a 


tfdnsportation  service  for  CNG  of  up  to 
120.000  dt  of  natural  gas  per  day, 
pursuant  to  a  precedent  agreement 
dated  August  9.  1985.  and  a  pro  forma 
C^sTrensportation  Agreement 
(Agreement)  !t  is  asserted  that  the 
Agreement  provides  that  Texns  Eastern 
will  receive  natural  gas  for 
transportation  from  CNG  a!  the  exisling 
interconnection  between  their  systems 
a*  the  Oakford  Storage  Pool  in 
Westmoreland  County.  Pennsylvania, 
dnd  redeliver  quantities  nf  gas 
transported  to  CNG  at  the  exi.'^ling 
interconnection  of  their  systems  al 
Texas  Fjistem's  Perulack  Compressor 
Station  in  luniata  County.  Pennsylvania- 
Texas  F^stem  also  states  that 
acceptance  of  the  certificate  by  Texas 
Eastern  was  deferrvd  pending  n^solulion 
of  ismiea  on  court  appeal,  and  that 
Texas  Eastern  has  accepted  the 
certificate  and  construction  is  in 
pHTgress  to  commence  transportation  on 
November  1. 1988. 

Texiis  Eastern  alleges  that  in  order  to 
enhance  operating  flexibility  between 
their  systems,  Texas  Edslom  and  CNCi 
havp  agreed  to  add  existing  aulhoriTed 
points  of  interconnection  between  their 
systems  as  additional  transportation 
delivery  points  to  CNG  under  the 
Agreement,  and  Tevds  Edstem  therefore 
requests  the  Commission  to  amend  the 
September  \Z.  1986.  order  to  authonze 
Texas  Eastern  to  add  additional 
delivery  points  under  the  Agreement 
piirtttianl  to  an  Amendment  dated  fuly 
13.  19H8. 

Texas  Easteno  also  allegtts  that  the 
Ameodment  provides  that  on  any  d^y 
dunng  the  Summer  Months  (defined  as 
the  calendar  mouths  of  April  through 
October,  inclusive,  in  any  calendar 
year),  and  upon  request  by  CNG,  Texas 
Eastera  would  make  dehveries  ol  gas 
under  the  Agreement  to  CNG  al  the 
existing  point  of  interconnection  of 
pipeline  facUitiefi  ot  Texas  Easltm  and 
CNG  at  the  Letdy  Storage  Pool,  in 
Clinton  Comity.  Pennsylvania. 

In  addition.  Texas  Eastern  alleges  thdt 
the  amendment  further  provides  that  on 
any  day  during  the  Winter  Months 
(defined  as  the  cdltmdar  months 
beginning  in  November  of  any  year  und 
ending  on  the  last  day  of  March  of  the 
following  calendar  year).  Texas  Eastern 
would  make,  upon  the  request  of  CNG 
and  to  the  extent  practical,  deliveries  of 
ndtur.il  gas  tn  CNG  under  the 
Agreement  at  the  l>pruiack  point  of 
delivery  by  displacement  of  quantities 
of  gas  otherwise  debverable  by  CNG  to 
Texas  Fjistem  al  points  of  delivery 
under  the  CSS  Storage  AjiTeements 
betw<»f  n  Texas  Eastern  and  CNG  dated 
March  20. 1984.  December  28. 1979.  and 
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March  11.  1968.  Texas  Eastern  maintains 
however,  that  it  would  not  be  obligated 
under  the  Amendment  to  request 
deliveries  of  natural  gas  under  the  CSS 
Storage  Agreement  solely  to  permit 
Texas  Eastern  to  delivery  natural  gas  by 
displacement  under  the  Amendment. 

Texas  F.astem  states  that  the  Leidy 
interconnection  presently  serx-es  as  a 
receipt  and  delivery  point  under  varous 
storage,  transportation,  and  exchange 
arrangements  between  CNG  and  Texas 
Eastern,  and  has  historically  served  as  a 
key  balancing  point  for  the  CNG  and 
Texas  Eastern  dispatchers  in  their  day 
to  day  operations,  and  that  approval  of 
the  Amendment  would  likewise  enhance 
flexibility  in  rendering  the  120.000  dt/ 
day  transportation  service,  !l  is  also 
staled  that  no  additional  facUities  are 
required  as  the  Amendment  provides 
thai  the  additional  point  is  not  a  firm 
delivery  obligation  and  is  subject  to 
mutually  agreeable  dispatching 
arrangements. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
October  11. 1988.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  tn  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  I*ractice  and 
Procedure  (18  CFR  384,214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 


considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Lois  D.  Casbell, 
Secretory. 

(FR  Doc  88-21751  Filod  9-22-88;  8:45  am) 
«LUMG  COOE  6717-01 -H 

(Docket  Nos.  CP88-767-O00,'  CPe8-76e- 
000,  CPSe- 770-000.  CP88-771-OO0.  CPB*- 
772-000.  CPea-773-OOO} 

United  Gas  Pipe  Line  Co.;  Request 
Under  Blanket  Authorization 

September  20. 1988- 

Take  notice  that  on  September  7, 1988. 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478.  Houston,  Texas  77251- 
1478.  filed  in  Docket  No.  CP88-767-O00 
e(  ai.  requests  pursuant  to  5  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  (18  CVK  157.205) 
authorization  tu  transport  natural  gas 
for  various  customers  under  Uniled's 
blanket  certificate  issued  in  Docket  No. 
CP88-6-000,  pursuant  to  section  7  of  the 
NGA,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 


'  Not  coniolidaled 


United  proposes  to  transport,  on  an 
intemiptible  basis,  natural  gas  for 
specified  customers,  as  noted  in  the 
Appendix  hereto.  It  is  stated  that 
transportation  between  the  parties 
provide  for  United  to  receive  natural  gas 
from  various  existing  points  of  receipt 
on  its  system  m  Louisiana  and 
Mississippi.  United  states  that  each 
serx'ice  has  commenced  in  accordance 
with  5  284.223(a I  of  the  Regulations 
United  states  that  no  new  facilities  are 
required  to  provide  the  propsed 
services. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commissions  Procedural  Rules  [16  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  inter\'ention  and  pursuant  to  $  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  prtJtest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest-  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  tlie  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Ca&hell. 
Seci^lary. 


Appendix 


FIM 

Customer 

RedelMry  point 

loterrupttye  TransportatMO 

OodietNM. 

Peali 

Average 

Annual 

DoOetNo-' 

(MVBtu/d) 

(MMBtu/dl 

(MMBturai 

ST68 

CP9S-767-000 

s/7/es 

Itroa  «  Serwne  Parish,  la  or,  Reo  nrver. 

2,060 

3.060 

751.900 

6228 

CP9e-768-000 

9/7/B8 

TsKaco  Gas  Ma/kebng. 
Inc- 

lA. 

Souttiem  MR7,   TxGas.  Tervwissee  &  Inloma- 
bor^l  Mffwjrais  Corp   in  Ouacma  Parish,  LA 
A  Gult  Souir.  in  Morehouse  Pansh,  LA. 

25,750 

25.750 

9.396.750 

5363 

CP8»-770-tl00  .  „ 

9/7/S8 

MidCon  Mwketing  Coip    . 

GuH  Sooth  m  St  Chartes  Parish,  LA 

41J00 

41.200 

15,036.000 

6229 

CP8»-771-«XI 

9/7/M 

The  Resource  Group 

AK20  C»iat™cal  Plant.  Mobile  County.  AL... , 

s.tso 

5.t50 

1.679.750 

a£.oso 

36.050 

13.158.250 

Chemictls.  tnc- 

CP8li-?73-O00 

9'7/88 

Consonaated  Fuel  Corp 

MRT  in  Ouacrvta  Pansh  LA   « 

77^ 

77^50 

28.196.250 

*  Report  ot  service  under  Section  264  223(a)  ot  ttie  RegUations 


IFR  Doc.  BS-21752  Filed  0-22-88,'  8:45  am] 
nUJNQ  COOC  «717^>1-M 

I  Dochet  No.  CP«8-804-000 1 

United  Gas  Pipe  Line  Co.:  Request 
Under  Blanket  Authortzatlon 

SeptembtT  19, 1988 


Take  nali(»  that  on  September  14, 
1988,  United  Gas  Pipe  Line  Company. 
(United),  P.O  Box  1478.  Houston,  Texas 
77251-1478,  filed  In  Docket  No  CP88- 
804-000  a  request  pursuant  lo  $  157,205 
of  the  Commission's  Regulations  under 


the  Natural  Gas  Act  (18  CFR  157,205)  for 
authorization  to  provide  a 
transportation  scr\'ice  for  MidCon 
Marketing  Corporation  (MidCon).  a 
marketep.  under  its  blanket  certificate 
issued  in  Docket  No,  CP88-&-000. 
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pursuant  to  section  7  of  thp  Naturfi!  Gas 
Act,  ail  as  more  fuUy  set  forth  in  the 
apphcalion  that  is  on  file  with  the 
Commi-tsion  and  open  to  public 
inspection 

L'nited  stdles  (hdt  pursuant  to  a 
transporidtjon  agreement  ddled  June  22. 
19B8.  it  proposes  lo  transport  up  to 
103.000  MMBtij  iMMBtuI  per  day 
equivalent  of  n^turdl  gas  on  an 
interruptible  basis  for  MidCon  from 
points  of  receipt  listed  in  Exhibit  "A"  uf 
the  agreement  which  accompanies  the 
apphcation  to  delivery-  points  listed  in 
Exhibit  ■  B".  which  transportation 
sprvrcc  mvolvcB  ititercoonecttona 
between  Uniti;d  and  v'arious 
transporters. 

United  advises  that  service  under 
I  284,223(a)  commenced  Attgust  4,  1968. 
as  reported  in  Docket  No  ST88-5347 
(filed  AuRUSt  23. 19681,  United  farther 
advices  that  it  would  tranBport  103.000 
MXiBtu  on  an  average  day  and 
37.595J000  MMBtu  annual^. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission. 
file  parsuanl  to  Rute  214  of  the 
Commwsions  Procedural  Rules (18 CFR 
iSS2\4i  a  motion  to  intervene  or  notice 
of  laterveotjon  and  pursuant  to  S  IS7.20S 
of  the  Re:9uidt»ons  under  (he  Natural 
Gas  Act  {U  CFR  157.205)  a  pfotest  to  the 
request.  If  no  protest  i«  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authonzed  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  19  filed  and  not  withdrawn 
withtn  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  reqtrest  shall 
be  treated  as  an  appbcatuui  for 
authorization  pursuant  lo  sectJon  7  of 
the  N'alyralCas  Act 
LoisD.CaAefl, 
Secretary- 
[FR  Doc  ft8-21753  Filed  9-22-611:  B:4S  am] 

BILLiMQ  COOC  VlT-OI-Ji 


ENVIROfMEMTAL  PROTECTION 
AGENCY 

IER-FRL-3453-51 

Envtiuriinwital  Impact  Statement*  and 
Regulations;  AvaiaMtty  of  EPA 
CommenU 

Availability  of  EPA  comments 
prepared  September  5.  1988  through 
Sepfember  9.  1988  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c]  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 


can  be  direct*Kt  (o  'he  Office  of  Federal 
Activities  at  (202)  :i«2-507<l. 

An  explanation  of  the  ratings  assigned 
to  draf\  eniriprMimt*ni8(  impact 
statements  (EIS*l  was  p'thtished  in  FR 
dated  April  22  1W«  153  FR  13318) 

Draft  ElSa 

ERP  \o  D-COE-E3ei63-SC.  Rating 
I.O,  Gills  Creek  Flood  Control  Wan, 
Implementdtion.  Richland  County.  SC 

Summary:  EPA  has  no  objections  to 
the  project  as  proposed 

ERP  No  CM-'AA-D402:i5-MD  Rating 
EOZ  UL/33R  Runway  Extension. 
Ballimore/Washmgton  International 
Airport,  Approv.il  and  Funding.  Anne 
.Anandel  County.  MU. 

Summary:  EPA  htta  Gb)ucii(ins  lo  the 
proposed  protect  (hie  to  potential  noise. 
air  quality,  and  water  quality  impacts 
and  requested  additional  analysts  and 
mitigation  measures  be  included  in  the 
fmal  document. 

ERP  No.  D-FHW-H40l38-Na  Rating 
EC2,  US  Z75  Improvement.  Mercer  to 
Waterloo.  Fundiog.  Douglas  County.  NB. 

Sufflinary:  Q'A  retjuesied  additional 
information  to  assess  twth  direct  and 
indirect  impacts  to  biological  resources. 

FmalElSs 

ERP  No.  F-GSA-Kei018-CA.  Oakland 
Federal  Buildmg  Construction 
.Approval.  Alameda  County.  CA 

Summar>'  EPA  requested  a  copy  of 
the  Record  of  Decision  when  it  is  issued. 

ERP  No  F-NPS-L6n7i-,\K.  Kenai 
Fjords  National  Park.  Wilderness 
Recommendations,  Designation  or 
N  on  designation.  AK. 

Summary:  Review  of  the  final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory  No  formal  comments 
were  sent  to  the  agency 

ERP  No.  F-.\PS-L61173-AJC.  Gales  of 
the  Arctic  Nddonat  Park  and  Presen-e 
Wilderness  Recommendations, 
Designation  or  NondesignatioiL  AK. 

Summary  Review  of  the  final  EiS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  comments 
were  sent  to  the  atfoncy. 

ERP  No  F-NRC-AOOl  50-00. 
Decommissioning  of  Nuclear  Facilities, 
Implementation. 

Summary  EPA  offered  several  minor 
concerns  relating  to  the  final  EIS. 
including  acceptable  levels  of  residual 
radioactivity  and  proper  managemenl 
and  disposal  of  hazardous  waste. 

Ddted.  Septemtwr  21)  l^MJa. 
William  D.  Dickerson. 

Deputy  Director.  Office  of  FederoJ  Activities 
IFR  Doc  88-21863  Filed  9-22-88;  8:45  ami 
aiUJNO  COOC  «S«0-5<MI 


(ER-^RL-3453-41 

Environmental  Impact  Statements; 
Notice  of  AvaiiabMity 

Responsible  Agenty  Office  of  Federal 
Activities.  General  Information  (202) 
3aZ-5074  or  (202)  382-51)76. 

Availability  of  Environmental  Impact 
Statements  Filed  September  12.  1988 
Through  September  16.  1988  Pursuant  (u 
4ti  CFR  1506.9. 

EIS  No.  880303,  Final.  COE.  TX. 
Buffalo  Bdyou  and  Tributaries. 
Comprehensive  Flood  Damage 
fVevention  Study.  Implemiintjtion. 
Harris,  Fort  Bend,  and  Waller  Counties. 
TX.  Due:  October  24,  19ea  Contact: 
Charles  R.  HHrbaugh  (409J  766-^044. 

EJS  No.  880304.  Fioal.  aiR  FL  .Mdrtm 
County  Beach  Erosion  Control  I>o)ect. 
Implementatjon.  Hutchinson  and  jupiler 
Islands.  Martin  County,  FX,  Due. 
October  24.  1988,  Contact:  Dan 
Malanchuk  (904|  791-1696. 

EIS  No.  880305.  Final.  EPA,  FL.  MXC. 
Gulf  of  Mexico  Ocean  Dred^d  Material 
Disposal  Site  (OOMDS)  Designation  for 
Fiw  Grained  Dredged  Matenal  from  the 
Pensacola  Navy  Homeporl  Profect  and 
Other  Future  Projects.  FL,  Due:  October 
24.  1988.  Contact  Reginald  Rogers  (404) 
347-2126 

EIS  No,  880306.  Fmal  SCS.  M& 
Whites  Creek  Watershed  Protection  and 
Flood  Prevention  PUn.  Funding,  Possible 
404  Pennil  and  Implementation.  Webster 
County.  MS.  Due:  October  24,  1988. 
Contact:  L  Pete  Heard  (601)  965-5205 

EIS  No.  B80307.  Final.  BLM.  NM. 
Socorro  Resource  Area  Management 
Plan.  Implementation.  Las  Cnices 
District.  Socorro  and  Catron  Counties, 
NM.  Due:  October  24.  1988,  Contact: 
Harlen  Smith  (505)  805-0412. 

FLS  .No-  8HD30fi.  Final,  SFW.  AK, 
Arctic  National  Wildlife  Refuge 
Comprehensive  Coriser\ation  Plan. 
Wilderness  Review  and  Wild  River 
I'ldn.  Implementiitjon.  AK.  Due:  October 
24. 198a  Contact:  WiUtam  Knauer  (907) 
786-3399. 

EIS  No  680:il)9.  Final.  COE.  PA.  NY, 
Ml.  IN.  OH.  IL.  Wl.  MN.  Great  Lakes 
Connecting  Channels  and  Harbors 
Improvement  Study  and  Feasibihty 
Report.  Implemenlalion.  PA.  NY.  MI.  IN. 
OH.  IL.  WI  and  MN.  Due:  October  24, 
1986.  Contact;  Jim  Galloway  (313|  226- 
7590. 

Amended  Notices 

EIS  No.  8«n:»3.  Draft.  SFW.  NY.  VT. 
Lake  Champlain  Sea  Lamprey  Control 
Temporary  Pgm.,  Use  of  Lampncides 
and  an  Assessment  of  Effects  on  Certain 
Fish  Populations  and  Sport  Fisheries. 
Implementation.  Clinton,  Essex  and 
Washington  Cos..  NY  and  Addison  and 
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Chittenden  Cos,,  VT,  Due:  April  15,  1989. 
Contact:  Ralph  Abele.  |r  (617)  965-5100 

Published  FR  11-1^-87— Review 
period  extended, 

EIS  No  880152.  Draft.  USA.  PRO, 
NAT.  Nationwide  Biological  Defense 
Research  Program.  Continuation, 
Implementation.  Due:  October  4.  1988. 
Contact:  Charles  Dasey  (301)  86J-2732. 
Published  FR  5-2&-88-Review  period 
extended. 

EIS  No.  880287.  DSuppl.  AFS.  OR.  ID, 
Waliowa  Whitman  National  Forest. 
Land  and  Resources  Management  Plan, 
Additional  Alternative.  Implementation. 
Baker.  Union.  Waiiowa.  Grant.  Malheur 
and  Umatilla  Counties.  OR  and  Adams, 
Nez  Perce  and  Idaho  Counties.  ID.  Due: 
December  12, 1988.  Contact:  Bruce 
McMillan  (503)  52^-6319, 

Published  FR  9  9-88— Review  period 
extended,  mcorrect  date  published  in  9- 

&-aeFR. 

Dated:  $eptemb^  20.  1988 
WtliiaiB  D.  OicksrsoD. 

Deputy  Director,  Office  of  Fedorol  AcliviUes. 
IFR  Doc.  S6-218G2  Filed  9-22-88:  8:45  ami 
SILUHO  COOC  SfiSS-SO-ll 


[FRL-3452-61 

Clarification  of  Interim  Status 
OuaUricatlon  Requlrementa  for  the 
Hazardous  Components  of 
Radioactive  Mixed  Waste 

AOEMCY:  Environmental  fVotection 

Agency  fEPA). 

AcnoN:  Clarification  notice. 

SUsniAirr:  The  Environmental  Protection 
.Agency  (EPA)  is  today  publishing  a 
notice  which  clanfips  requirements  for 
facilities  that  tredt  store  or  dispose  of 
radioactive  mixed  waste  to  obtain 
interim  status  pursuant  to  Subtitle  C  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  Radioactive 
mixed  wastes  are  wastes  that  contain 
both  hazardous  waste  subject  to  RCRA 
and  radioctive  waste  subject  to  the 
Atomic  Energ>'  Act  (AEA).  Additionally. 
this  notice  addresses  "notification" 
requirements  for  handlers  of  radioactive 
mixed  waste. 

OATC:  Owners  and  operators  of  facilities 
treating,  stonng,  or  disposmg  of 
radioactive  mixed  waste  in  Stnt*^  not 
authorized  by  September  23, 1988  lo 
administer  the  Federal  hazardous  waste 
program  in  lieu  of  EP.^  must  submit  a 
RCRA  Part  A  permit  application  lo  EPA 
by  March  23, 1989  to  qualify  for  interim 
status  Facilities  treating,  storing  or 
dispo.sing  of  nidioaclive  mixed  waste  in 
States  that  received  authonzatioin  by 
September  23.  1988  are  not  subject  lo 
RCRA  regulations  until  the  Slate  revises 


Its  existing  authonzed  hazardous  waste 
program  to  include  authority  to  regulate 
radioactive  mixed  waste  Owners  and 
operators  must  then  comply  with 
applicable  State  requirements  regarding 
interim  status. 

To  date,  four  Slates  (i.e.,  Colorado. 
South  Carolina.  Tennessee,  and 
Washington)  have  been  authorized  to 
regulate  radioactive  mixed  wastes.  In 
those  States,  owners  and  operators  must 
comply  with  the  applicable  Slate  law 
governing  interim  status  for  radioactive 
mixed  waste  facilities  if  it  is  more 
stringent  than  the  otherwise  applicable 
provisions  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Shackleford.  Office  of  Solid  Waste 
[WH-563B),  U.S.  Environmental 
Protecliun  Aijency,  401  M  Street  SW.. 
Wdshin>jlon,  DC  2046O.  (202)  382-2221. 
SUPPLfMENTAAY  INFOftMATtON: 

A.  Backgroond 

In  1976.  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  as  amended, 
was  passed  to  provide  for  development 
and  implementation  of  a  comprehensive 
program  to  protect  human  health  and 
the  environment  from  the  improper 
management  of  hazardous  waste. 
Specifically.  Subtitle  C  of  RCRA  creates 
a  managment  system  intended  to  ensure 
that  hazardous  waste  is  safely  handled 
from  the  point  of  generation  to  final 
disposal.  To  acomplish  this.  Subtitle  C 
requires  the  Agency  first  lo  define  and 
charactenze  hazardous  wasle.  Second,  a 
hazardous  waste  manifest  system  was 
implemented  to  track  the  movement  of 
hazardous  waste  from  the  point  of 
generation  to  ultimate  disposal. 
Hazardous  waste  generators  and 
transporters  must  employ  appropriate 
management  practices  and  procedures 
to  ensure  the  effective  operation  of  the 
manifest  system  Third,  owners  and 
operators  of  treatment,  storage  or 
disposal  facilities  (TSDFs)  must  comply 
with  standards  the  Agency  established 
under  section  3C)04  of  RCRA  that  "may 
be  necesary  to  protect  human  health 
and  the  environment  "  These  standards 
are  implemented  exclusively  through 
permits  issued  to  TSDF  owners  and 
operators  by  the  Agency  or  authorized 
States.  Until  final  permits  are  issued, 
treatment,  storage,  end  disposal 
facilities  must  comply  with  the  interim 
status  regulations  found  in  40  CFR  Part 
265.  which  were  promulgatd  mostly  on 
May  19.  1980 

Under  RCRA  interim  status,  the  owner 
or  operator  of  a  TSDF  may  operate 
without  a  final  petTT.it  if  (1)  The  facility 
existed  on  November  19.  1980  (or 
existed  on  the  effective  date  of  statutory 
or  regulatory  changes  under  RCRA  that 


render  the  facility  subject  to  the 
requirements  to  have  a  permit  under 
section  300S);  12)  the  owner  or  operator 
complies  with  the  notification 
requirements  of  section  3010  of  RCRA; 
and  [3)  the  owner  or  operator  submits  a 
RCRA  Pari  A  permit  application  |40  CFR 
270.70).  Interim  status  is  relamed  until 
the  Agency  or  authorized  State  makes  a 
formal  decision  to  issue  or  deny  the  find! 
TSDF  permit. 

As  provided  by  section  3006(b)  of 
RCRA.  States  may  apply  to  EPA  for 
authorization  to  administer  and  enforcr 
a  hazardous  waste  program  pursuant  lu 
Subtitle  C  of  RCRA  Authonzed  State 
programs  are  earned  out  m  lieu  of  EPA. 
To  date,  forty-four  Stales  have  received 
final  autfaonzation  to  administer  the 
basic  hazardous  waste  program.  Of 
these  foriy-four  Slates,  only  four  (ie.. 
Colorado.  South  Carolina,  Tennessee, 
and  Washington)  have  received  the 
additional  authorization  needed  to 
regulate  radioactive  mixed  waste.  In 
these  States,  which  had  base  program 
authonzation  by  ]uly  3. 19Ba  the  State  s 
regulations  on  interim  status  for  mixed 
waste  facibties  control. 

The  other  forty  Slates  with  base 
program  authonzation  must  still  revise 
their  existing  programs  to  include 
authority  to  regulate  the  hazardous 
component  of  radioactive  mixed  waste. 
In  the  twelve  Stales  and  trust  temtones 
(i.e.,  Alaska.  Amencan  Samoa. 
California.  Connecticut.  Hawah.  Idaho. 
Iowa.  Mananna  Islands.  Ohio.  Puerto 
Rico.  Virgin  Islands,  and  Wyoming) 
unuuthonzed  lo  carry  out  their  own 
RCRA  hazardous  waste  program, 
radioactive  mixed  waste  is  subject  to 
Federal  hazardous  waste  regulations 
administered  by  EPA. 

Historically  substantial  confusion 
and  uncertainty  have  surrounded  the 
apphc-abihty  of  RCRA  to  hazardous 
wastes  containing  certain  radioactive 
materials  (ie.,  source,  special  nuclear  or 
byproduct  matenal  as  defined  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(be  Stat.  9231).' This  uncertainty 
stemmed,  to  a  large  extent,  from  the 
exclusion  of  source,  special  nuclear  and 
byproduct  materia!  from  the  definition 
of  solid  wasle  under  section  1004(27)  of 
RCRA. 

To  clarify  State  responsibilities  with 
regard  to  the  hazadous  components  of 
radioactive  mixed  waste,  the  EPA 
published  a  notice  in  the  Federal 
Register  of  July  3.  1986  J51  FR  24504] 
That  notice  recognized  that  States  had 
not  previously  been  authorized  under 
RCRA  to  regulate  radioactive  mixed 
waste  because  of  continuing  debate 
surrounding  the  extent  of  RCRA 
junsdictjon  over  this  category  of  waste. 
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Through  that  notice.  EPA  clarified  Us 
position  that  the  hazardous 
component's)  of  mixed  waste  was 
subject  to  RCRA  regulation. 
Accordingly.  Slates  were  required  to 
revise  their  existing  hazardous  waste 
programs  and  apply  for  RCRA 
authonzation  to  regulate  radioactive 
mixed  waste  in  accordance  with  the 
deadlines  set  forth  in  the  [uty  3. 1986 
notice.  Similarly,  such  authority  must 
now  be  sought  by  States  initially 
submitting  an  application  for  RCRA 
Hnal  authorization. 

Since  publication  of  the  July  3. 1966 
notice,  the  Agency  promulgated  new 
deadlines  for  State  hazardous  waste 
program  modifications  (the  "Cluster 
Rule. "  September  22, 1986,  51  FR  33712) 
This  subsequent  rulemaking  established 
annual  deadlines  for  States  to  submit 
program  changes  in  groups  or  clusters 
when  seeking  Agency  authorization.  For 
State  program  changes  occurring  after 
June  1964.  the  groups  or  clusters  were  to 
correspond  to  successive  twelve-monlh 
periods  beginning  each  July  1  and 
ending  June  30  of  the  following  year  In 
accordance  with  the  schedule 
established  by  the  Cluster  Rule.  Slates 
which  applied  for  Final  authorization 
before  July  3, 1968  were  required  to 
revise  existing  hazardous  waste 
programs  to  include  the  authority  to 
regulate  the  hazardous  component  of 
radioacltve  mixed  waste  by  July  1. 1988 
(or  by  July  1. 1989  If  a  statutory 
amendment  Is  necessary).  States 
initially  seeking  final  authorization  after 
July  3, 1987  were  required  to  seek 
authorization  for  radioactive  mixed 
waste  as  part  of  their  application  for 
final  authorization.  Any  Slate  applying 
for  HSWA  corrective  action  must 
concurrently  seek  authority  for 
radioactive  mixed  waste.  The  July  3. 
1986  notice  addressing  RCRA's 
applicability  to  TSDFs  handling 
radioactive  mixed  waste  did  not, 
however,  address  the  issue  of  interim 
status. 

B.  CUrifkatloa  of  tfa«  Deftoitioa  of 
Byproduct  Matorial 

At  the  same  time  that  EPAs  rules 
governing  State  programs  for 
radioactive  mixed  waste  were  t>elng 
developed  and  implemented, 
controversy  arose  over  which  wastes 
are  mixed  and  therefore  subject  to 
RCRA  and  which  wastes  are  pure 
"byproduct  material"  and  therefore 
exempt  from  RCRA  regulations  as 
provided  by  section  1004(27).  To 
delineate  RCRA  applicability  to  their 
byproduct  material  waste  streams,  the 
Department  of  Energy  (EKDE)  issued  an 
interpretive  rule  on  May  1.  1987  (52  FR 
15937).  In  that  rule  DOE  stated  that  the 


term  byproduct  materia)  as  it  applies  to 
DOE-owned  wastes  (i.e..  any 
radioactive  matenal  except  special 
nuclear  material  yielded  io  or  made 
radioactive  by  exposure  to  the  radiation 
incident  to  the  process  of  producing  or 
utilizing  special  nuclear  material)  refers 
only  to  the  actual  radionuclides 
dispersed  or  suspended  in  the  waste 
substance.  That  interpretation  is 
consistent  with  the  position  issued  on 
January  8, 1987  by  the  EPA  and  the 
Nuclear  Regulatory  Commission  (NRC) 
in  a  document  entitled  "Guidance  on  the 
Definition  and  Identification  of 
Commercial  Mixed  Low-Level 
Radioactive  and  Hazardous  Waste  and 
Answers  to  Anticipated  Questions." 
Therefore,  as  DOE  clarified  in  its  May  1. 
1987  byproduct  rule,  any  matrix 
containing  a  RCRA  hazardous  waste  as 
defined  in  40  CFR  281  and  a  radioactive 
waste  subject  to  the  AEA  is  a 
radioactive  mixed  waste.  Such  wastes 
are  subject  to  RCRA  hazardous  waste 
regulations  regardless  of  further 
sut>cla8sification  of  tJie  radioactive 
waste  constituent  as  high-level  low- 
level,  transuranic,  etc 

C.  Interim  Status 

As  discussed  previously.  RCRA 
section  3005(a)  prohibits  treatment 
storage,  or  disposal  of  hazardous  waste 
without  a  permit  after  November  19. 
1980.  However,  section  300S(e)  of  RCRA 
provides  that  facilities  in  existence  on 
November  19. 1980  or  on  the  date  uf 
statutory  or  regulatory  changes  which 
subject  the  facility  to  RCRA 
requirements,  may  continue  treatment. 
storage,  or  disposal  under  "intenm 
status"  pending  a  final  decision  on  its 
permit  application.^  To  qualify  for 
interim  status  under  section  30Q5(e),  the 
owner  or  operator  of  a  TSDF  m 
existence  must  submit  a  Part  A  permit 
application  and  meet  applicable 
notification  requirements  under  section 
3010  of  RCRA. 

EPA  has  become  aware  that  many 
TSDPs  handling  radioactive  mixed 
waste,  both  in  authorized  and 
unauthorized  Stales  [EPA'administered 
hazardous  waste  programs),  have  been 
substantially  confused  about  the 
regulatory  status  of  their  particular  mix 
of  hazardous  waste.  Further,  these 
owners  and  operators  are  uncertain 
about  how  to  qualify  for  intenm  status  if 


'  Howovw  if  a  faclhty  hai  p«^i(Mj»ly  h«d  li« 
intenm  •utui  lefiiufulvd.  (he  luaAtty  la  tMrrvd  by 
•iHtuie  inm  qualltymn  lot  mronn  ctaiua  for  a  ncfwly 
ll«ed  waaie  (RCRA  a«:tion*)OS(*M  1)1  If  only 
ceruin  untU  al  the  facility  havt  prtviously  bad 
loleruD  alatua  l8nniiul»d.  UtM  the  facility  ouy 
ofwrata  newly -raipiJaUK]  unrU  undsr  intnfia  aiatua 
(ae*  40  CFK  V^7Z) 


they  are  handling  radioacltve  mixed 
waste. 

The  July  3. 1986  notice  addressing 
RCRA  s  applicability  Io  TSDF's  handling 
radioactive  mixed  waste  did  not  address 
the  issue  of  interim  status.  Given  that 
omission  and  subsequent  definitional 
clfirifications  on  which  radioaclive 
waate  streams  are  subject  to  RCRA 
regulation.  EPA  has  determined  that 
substantial  confusion  about  interim 
status  requirements  existed.  The 
primary  purpose  of  this  notice,  therefore, 
is  to  clarify  RCRA  interim  status 
requirements  with  respect  Io  TSDF's 
managing  radioactive  mixed  waste.  The 
requirements  are  discussed  below. 

7.  Requimment  That  Facilities  Be  "in 
Existence" 

Intenm  status  provides  temporary 
authorization  to  continue  hazardous 
waste  management  activities  at 
facilities  engaging  in  such  activities  al 
the  lime  Ihal  they  first  become  subject 
to  RCRA  regulation.  Without  interim 
status,  the  activities  would  have  to 
cease  until  a  permit  application  was 
filed  and  reviewed  and  final  permit 
issued. 

One  of  the  conditions  for  qualifying 
fur  intenm  status  under  section  3005(e) 
is  that  the  facility  be  "in  existence" 
either  on  November  19. 1980  or  on  the 
dale  of  the  regulatory  or  statutory 
change  which  first  subjects  the  facility 
to  RCRA  permitting  requirements.  Under 
EPA  regulations  si  40  CFR  260.10  and 
270.2.  to  be  "in  existence"  (i.e..  to  be  an 
existing  hazardous  waste  management 
facility  or  existing  facility)  means  thai 
the  facility  is  either  operating  or 
construction  of  such  a  facility  has 
commenced  on  the  relevant  date. 

As  applied  to  facilities  handling 
radioactive  mixed  waste  in  States 
unauthorized  Io  implement  a  hazardous 
waste  program  (i.e..  without  base 
program  authonzation)  as  of  the  date  of 
this  notice,  EPA  believes  that  facilities 
in  operation  or  under  construction  as 
radioactive  mixed  waste  treatment, 
storage,  or  disposal  facilities  on  fuly  3, 
1968  may  qualify  for  interim  status 
under  section  30051e)ll)(AKii)  of  RCRA. 
The  Agency  interprets  this  provision  as 
applying  to  such  facilities  in  existence 
on  fuly  3.  1988  because  the  )uly  3.  1988 
notice  was  EPA  s  first  official 
pronouncement  to  the  general  public 
that  RCRA  permitting  requirements  are 
applicable  Io  radioactive  mixed  waste. 
In  view  of  the  level  of  confusion 
surrounding  regulation  of  radioactive 
mixed  waste  pnor  to  that  time.  EPA  will 
treat  the  )uly  3. 1986  notice  as  the 
relevant  regulatory  change  for 
establishing  that  facilities  In  existence 
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on  Ihal  date  may  qualify  for  mterim 
status  if  other  applicable  requirements 
are  met 

Facilities  treating,  storing,  or 
disposing  of  radioactive  mixed  waste 
but  not  other  hazardous  waste  in  a  State 
with  base  program  authorization  are  not 
subject  Io  RCRA  regulation  until  the 
State  program  is  revised  and  authorized 
to  issue  RCRA  permits  for  radioactive 
mixed  waste.  The  effective  dale  of  the 
Stale's  receipt  of  radioactive  mixed 
waste  regulatory  authonzation  from 
EPA  will  therefore  be  the  regulatory 
change  that  subjects  these  "TSDrs  to 
RCRA  permitting  requirements.  Any 
facility  treattog,  slonng,  or  disposing  of 
radioactive  mixed  waste,  or  any  such 
facility  at  which  construction 
commenced  by  the  effective  date  of 
authonzation  for  the  State's  radioactive 
mixed  waste  program  re\ision  may 
quahfy  for  interim  status  if  the  other 
requirements  described  below  are  met 
However,  owners  and  operators  of 
TSDFs  in  authorized  States  are  subject 
Io  all  applicable  Stale  laws.  A  State  can 
establish  its  own  date  for  qualifying  for 
interim  status  but.  in  order  to  tw  no  less 
stringent  than  the  Federal  program,  that 
date  may  not  be  after  the  effective  date 
of  EPA's  authorization  to  the  Stele  to 
regulate  radioactive  mixed  waste 

Some  facilities  in  States  with  base 
program  authorization  as  of  July  3. 1986 
may  already  have  interim  status  under 
RCRA  because  they  handle  other  RCRA 
hazardous  wastes.  These  facilities 
should  submit  a  revised  Part  A  permit 
application  reflecting  their  radioactive 
mixed  waste  activities  within  six 
months  of  the  Slate's  receipt  of 
authonzation  for  radioactive  mixed 
waste. 

2  Requirements  to  File  0  Permit 
Application 

To  qualify  for  interim  status  under 
RCRA  section  3005(e)  (1).  the  owner  or 
operator  of  an  "existing"  facility  must 
submit  a  Part  A  permit  application. 
Under  40  CFR  270 10(e),  existing 
facilities  in  unauthorised  Slates  must 
submit  Pdri  A  of  their  permit  application 
no  later  than  six  months  after  the  date 
of  "publicalion  or  regulations"  which 
first  require  them  to  comply  with 
technical  standards,  or  thirty  days  after 
ihey  firsl  become  subject  to  the 
technical  standards,  whichever  is  first. 
Although  the  |uly  3.  1986  notice  clarified 
RCRA  jurisdiction  over  radioactive 
mixed  waste,  il  specifically  addressed 
only  the  issue  of  Slate  authonzation. 
Application  of  the  time  periods  specified 
in  40  CFR  27Q.10(e)  to  facilities  located 
in  unauthorized  States  was  not 
addressed.  Furthermore,  the  ]uly  3. 1986 
notice  was  technically  nut  a  regulation. 


which  is  the  trigger  for  S  270.10(e)  in 
norma)  circumstances.  As  a  rwult 
owners  and  operators  in  unauthorized 
States  could  legitHnalely  have  been 
confused  as  to  whether  (and  when)  they 
were  required  to  submit  a  Part  A  permit 
application-  Under  S  270.10le)(2).  EPA 
finds  that  the  confusion  is  substantial 
and  IS  attributable  pnmarily  to  (1) 
ambigmties  surrounding  the  40  CFR 
parts  260-285  regulatory  status  of  mixed 
waste.  (2)  the  narrow  scope  of  the  July  3. 
1966  notice  and  (3)  uncertainty  regarding 
DOE  8  final  definition  of  byproduct 
malenal  which  had  direct  bearing  on 
RCRA  apphcabihty  to  Federally -owned 
radioactive  mixed  wastes  and  indirect 
bearing  on  commercial  radioactive 
mixed  wastes. 

EPA.  therefore,  is  exercising  its 
authority  today  under  $  270,10tel(2)  to 
extend  the  Part  A  permit  application 
filing  dales  for  owners  and  operators  of 
facilities  handling  radioactive  mixed 
waste  in  unauthorized  States.  Owners 
and  operators  of  radioactive  mixed 
waste  facilities  in  operation  or  under 
construction  as  of  July  3.  1986  (See  45  FR 
33066.  May  19. 1960)  in  unauthorized 
States  must  submit  RCRA  Part  A  permit 
applications  or  modifications  within  six 
months  of  the  date  of  publication  of 
today's  notice  to  qualify  for  interim 
status.  This  is  predicated  on  the 
Agency's  determination  that  the  time 
periods  specified  in  §  270.10(e)  are 
triggered  as  of  the  date  of  publication  of 
this  notice  given  the  circumstances 
presented  herein.  !t  should  be  noted, 
however,  that  radioactive  mixed  waste 
land  disposal  facilities  must  also  submit 
a  final  (Part  B)  permit  application  and 
certification  of  compliance  with 
applicable  ground-water  monitoring  and 
financial  assurance  requirements  within 
twelve  months  from  the  date  of  this 
notice  pursuant  to  section  30O5[e)t3]  of 
RCRA.  Failure  to  do  so  may  result  in 
loss  of  interim  status  for  the  affected 
umts  and  possibly  for  the  facility. 
Facilities  other  than  land  disposal  must 
submit  Part  B  of  the  permit  application 
in  accordance  with  deadlines 
eatabbshed  by  the  EPA  Regional  Office. 

Mixed  waste  TSDFs  in  Slates  with 
ba.se  program  authorization  must 
comply  with  applicable  State 
requirements  and  deadlines  for 
obtaining  intenm  status  as  prescribed  in 
authorized  State  law.  Radioactive  mixed 
waste  land  dispusdl  facilities  obtaining 
interim  status  in  authorized  Slates  are 
nevertheless  subject  Io  the  section 
3005(e)(3)  one-year  provision  on  loss  of 
interim  stilus  for  newly-lisled  wastes. 
Thus,  the  owners  or  operators  of  such 
facilities  must  submit  the  Stale  analogue 
of  the  Part  D  permit  application  and  the 


required  certifications  within  twelve 
months  of  the  effective  dale  of  the 
Slate's  authorization  to  regulate 
radioactive  mixed  wesle.  Failure  to 
submit  the  Part  B  permit  application  or 
the  required  certifications  will  result  in 
loss  of  mterim  status  for  the  afTeded 
units  and  possibly  for  the  faaUty. 
Facilities  other  than  land  disposal  must 
submit  the  Part  B  permit  application  in 
accordance  with  deadlines  established 
by  the  authorized  Stale  program. 

3  Requirement  to  Comply  with  Section 
3010  Notification 

The  final  condition  for  obtaining 
interim  status  under  section  300&(e)  of 
RCRA  IS  notification  of  hazardous  waste 
activity  under  section  30l0(al  of  RCRA 
Section  3010(8)  requires  persons 
handling  hazardous  wastes  al  the  lime 
of  publication  of  EPA's  initial  hazardous 
waste  regulations  (on  May  19. 1980)  to 
notify  EPA  of  their  hazardous  waste 
activity  within  90  days  (i.e.,  by  August 
la.  1980),  Section  3010(a)  also  allows  the 
-Administrator  discretion  on  whether  to 
require  persons  to  provide  such 
notification  not  later  than  90  days  after 
promulgation  or  regulations  identifjing  a 
substance  they  handle  as  hazardous 
w  aste  thereby  providing  EPA  with  a 
current  picture  of  the  hazardous  waste 
universe. 

Although  many  facilities  currently 
treating,  storing,  or  disposing  of 
radioactive  mixed  waste  were  doing  so 
m  May  1980.  EPA  believes  that  the 
status  of  radioactive  mixed  waste  was 
sufficiently  unclear  that  no  notification 
under  section  3010(3)  was  required  by 
August  18.  1980  for  facilities  handling 
such  waste  [See  45  FR  "6631-32, 
November  19,  1980).  Nor  has  notificatjon 
subsequently  been  required  as  part  of 
EPA  promulgation  of  additional  RCR,^ 
regulations.  Therefore,  EPA  has 
determined  thai  it  is  unreasonable  tu 
penalize  owners  and  operators  of 
fdcihties  currently  handling  radioactive 
mixed  waste  for  any  failure  to  file 
notification  under  Section  3O10, 

Further,  EPA  finds  that  TSDFs  have 
'  complied  with  the  requirements  of 
section  3fll0(a]'  for  purposes  of  section 
3005(e)  interim  status  under  40  CFR 
270.70la)(l).  Thit  finding  is  predicated 
largely  on  the  fact  that  radioactive 
mixed  waste  will  not  be  sub|ecl  to 
hazardous  waste  regulations  in  the  vast 
majonty  of  Stales  until  they  revise  their 
programs  to  include  such  authority. 
TTiese  program  revisions  could  lake  until 
luly  3. 1989  fur  States  needing  a 
slBlutury  amendment.  Because 
notification  would  be  linked  to 
radtoachve  mixed  waste  authorization 
fur  these  States,  receipt  of  this 
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information  would  be  fragmented. 
Moreover,  the  Agency  has  been  aware 
of  the  magnitude  of  the  potential 
radioactive  mixed  waste  universe  for 
some  time  since  each  NRC  and  S'RC 
Agreement  State  tmcensee  is  a  potentifl! 
handier  of  radioactive  mixed  waste. 
Thus,  no  further  notification  of  EPA 
under  S  270.70(a)|l)  is  required  in  order 
for  facilities  treating,  storing  or 
disposing  of  mixed  waste  to  qualify  fur 
interim  status.  However.  TSDF  owners 
and  operators,  like  generators  and 
transporters  of  radioactive  mixed  waste, 
must  obtain  an  EPA  Identification 
Number  in  accordance  with  the 
procedures  set  forth  in  40  CFK  265.11  if 
they  do  not  already  have  one.  The 
Identification  Number  may  be  obtained 
by  completing  EPA  Notification  Form 
8700-12  and  submitting  it  to  the  EPA 
Regional  Office  serving  the  area  where 
the  hazardous  waste  activity  is  located. 

D.  Joint  RegiJation  of  Radioactive 
Mixed  Waste 

As  stated  previously,  a  single 
radioactive  mixed  waste  stream  is 
subject  to  regulation  by  two  separate 
Federal  agencies  (ie..  EPA  and  NRC.  or 
EPA  and  DOE|,  This  dual  regulatory 
system  requires  handlers  of  waste 
formerly  regulated  exclusively  by  NRC 
or  DOE  to  also  comply  with  RCRA 
regulations  for  hazardous  waste 
management.  EPA  is  committed  to 
minimizing  the  impact  of  RCRA 
regulations  by  developing  a  strategy  for 
joint  regulation  of  radioactive  mixed 
wastes  that  will  effect  program 
implementation  in  the  least  burdensome 
manner  practicable. 

One  area  of  the  radioactive  mixed 
waste  regulator>'  process  which  may 
lend  itself  to  streamlining  occurs  when 
regulator>  requirements  for  hazardous 
and  radioactive  waste  management  d.*-? 
duplicative.  When  this  occurs, 
compliance  with  regulations  governing 
radioactive  waste  management  may 
accomplish  a  level  of  environmental 
protection  that  may  be  commensurate 
with  that  required  under  RCRA  for 
hazardous  waste  management  or  vice 
versa.  In  such  instances.  EPA  will 
accept,  to  the  extent  possible, 
information  already  submitted  to  the 
NRC  when  processing  the  RCRA  permiL 
Moreover,  EPA  and  NRC  are  assessing 
the  feasibility  of  developing  a  joint 
permitting/licensing  guidance  that  wM 
address  these  concerns.  Suggestions 
from  the  regulated  community  regarding 
duplicative  requirements  and 
simplification  of  the  licensing/permitting 
process  are  welcome.  Comments  should 
be  specific  and  should  document  how 
equivalent  protection  of  human  health 
and  the  environment  from  hazardous 


waste  is  achieved.  The  Agency  urges 
States  authorized  to  regulate  radioactive 
mixed  waste  to  adopt  a  comparable 
practice  when  implementing  Its 
hazardous  waste  program. 

E.  Coosistency  with  the  Atomic  Ener^ 

Act 

Publication  of  the  clanrication  notice 
addressing  RCRA  applicability  to 
radioactive  mixed  waste  precipitated  a 
vanety  of  concerns  from  the  regulated 
community,  most  of  which  reflected 
confusion  about  the  RCRA  program- 
However,  two  issues  were  commonly 
raised,  namely.  (1)  the  appropriateness 
of  RCRA  hazardous  waste  regulations 
for  managing  waste  containing 
radioactive  components  and.  (2) 
compliance  with  RCRA  would  result  in 
violation  of  a  basic  tenet  of  radioactive 
waste  management,  that  of  keeping 
radiation  exposures  as  low  as 
reasonably  achievable  (AJLARA) 

These  concerns  prompted  the  FJ'.^ 
and  the  NRC  to  jointly  review  their 
respective  regulations  in  an  effort  to 
deimeale  the  extent  of  inconsistencies 
between  EPA"s  hazardous  waste  and 
NRC's  radioactive  waste  management 
requirements.  No  inconsistencies  were 
identified  as  a  result  of  this  comparison 
although  RCRA  was  more  prescriptive 
in  some  instances  and  differences  in 
stnngency  wen  observed.  Differing  or 
more  stringent  regulations  do  not 
necessarily  constitute  inconsistent 
requirements.  For  example,  the 
comparison  of  container  management 
regulations  (See  10  CFR  Parts  61  and  71 
and  40  CFR  Part  284,  Subpart  I)  revealed 
that  they  covered  different  aspects  of 
container  management.  NRC  regulations 
provide  requirements  for  packaging  and 
placement  for  land  disposal  |lncludmg 
the  use  of  fill  and  Iiquid-absorbenl 
materials)  (See  10  CFR  fil.51  and  10  CFR 
4<)— M|  while  EPA  regulations  provide 
prescriptive  provisions  for  the  design, 
use,  and  inspection  of  contamers  at 
storage  facilities  and  describe  how  spills 
from  storage  areas  are  to  be  mitigated. 
Bf)!h  agencies  have  reguUtions  on 
packaging  and  waste  transport.  Here. 
the  regulatory  requirements  were  found 
tn  be  complementary  rather  than 
conflicting 

Although  NRC  and  FJ'A  waste 
management  regulation."!  differ  m 
stringency  and  scope,  the  technical 
requirements  were  not  found  to  he 
inconsistent.  Section  1006(h)  of  RCRA 
precludes  any  solid  or  hazardous  waste 
regulation  by  EPA  or  a  State  that  is 
■'mcongislenf  with  the  requirements  of 
the  AEA.  In  such  instances,  the  AEA 
would  take  precedence  and  the 
inconsistent  RCRA  requirement  would 
be  Inapplicable. 


EPA  recognizes  that  implementation 
of  the  dual  regulatory  program  for 
radioactive  mixed  waste  management 
might  result  in  instances  where 
compliance  with  both  sets  of  regulations 
is  not  only  Infeasible  but  undesirable. 
Therefore.  EPA  urges  the  regulated 
community  to  bring  to  our  attention  all 
cases  of  actual  inconsistency  which  may 
form  the  basis  for  future  rulemaking 
and/or  technical  or  policy  guidance. 

Ddttd  September  16. 19flfi. 
Lm  M.  Tbooijs. 
Admmistrator  Environmental  Protection 

Agenry 

|FR  D.^c  B6-21778  Filed  9-22-88;  8:45  Bm| 

BUJMO  coot  WOW 


rOPTS-51714;  FnL-34S2-91 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufscture 
Notices 

AQENCY:  Environmental  Protection 
Agency  (FJ'A). 
Acnoir.  Notice. 

summary:  Section  5(a)(iy  of  the  Toxic 
Substances.  Control  Act  (TSCA) 
requires  any  person  who  intends  to 
manufacture  or  import  a  new  chemcial 
substance  to  submit  a  premanufacture 
notice  |PMN)  to  EPA  at  least  90  days 
before  manufacture  or  import 
commences.  Statutory  requirements  for 
section  5(a)(1)  premanufacture  notices 
are  discussed  in  the  final  rule  published 
in  the  Federal  Rejpsler  of  May  13.  1983 
(48  FR  21722),  This  notice  announces 
receipt  of  forty-eight  such  PMNs  and 
provides  a  summary  of  each 
DATES:  Close  of  Review  Periods: 
P  88-1878.  88-1879,  88-1880.  November 

22.  1!*88. 
P  88-lftai.  88-1B82.  November  23,  1988, 
P  88-1B83.  88-1884.  88-1885.  88-1886.  88- 
1887,  88-1888.  88-18a9.  88-1890,  88- 
1891.  88-1892.  88-1893.  88~tB94.  88- 
1895.88-1896  Nov  pm.her  2fi,  1988 
P  88-1897.  88-1898.  88-189*1,  B8-19<)n,  88- 
1901,  88-1902.  88-19(13,  88-1904.  88- 
1905.  88-190*i,  88-1907.  88-19(k8,  Bft- 
1909.  88-1910,  88-1911,  November  27, 
1988, 
P  88-1912.  88-1913,  88-1914,  November 

28,  1988. 
P  88-1915.  88-1916,  88-1917,  88-1918,  88- 
1919.  86-1920.  88-1921,  88-1922.  88- 
1923.  88-1924.  88-1925.  November  29, 
1988 
Written  comments  by: 
P  88-1878,  88-1879,  88-1880,  October  23. 

1988. 
P  88-1881,  88-1882.  October  24. 1988. 
P  88-1883.  88-1884.  88-1885. 
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P  88-1886.  88-1887.  88-1888,  88-1889.  88- 
1890.  88-1891,  88-1892.  88-1B93.  88- 
1894,  88-1895.  88-1896.  October  27. 
1988 
P  8ft-1897.  88-1898,  88-1899.  88-1900.  88- 
1901.  68-1902.  88-1903,  88-1904.  88- 
1905.  88-1906.  88-1907.  88-1908.  88- 
1909.  88-1910.  68-1911,  October  28. 
1968- 
P  88-1912.  88-1913.  88-1914.  October  29. 

1988. 
P  88-1915.  88-1916.  68-1917,  88-1918,  88- 
1919,  88-1920,  88-1921.  88-1922.  88- 
1923,  88-1924.  88-1925.  October  30, 
1968. 
ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
■  [OPTS-517i4r'  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790).  Office  of 
Toxic  Substances.  Ejivironmental 
Proleclion  Agnecy  Rm.  L-lOO,  401  M 
Street.  SW..  Washington,  DC  20460. 
(202}  554-1305 

FOR  FURTHER  INFORMATK3N  CONTACT: 
Lawrence  Culleen,  l*remanufarture 
Notice  Management  Branch,  Chemical 
Control  Division  (TS-974).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Rm,  E-611.  401  M 
Street.  SW,.  Washington.  DC  20460  (202) 
382-3725 

8UFPLEMENTARV  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA,  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p  m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

P 88-1878 

Manufacturer,  Confidential. 

Chemical.  (G)  Alicyclic  heterocyclic 
polyether  polyurelhane. 

Use/Production.  (G)  Curing  agent 
(industrial  use).  Prod,  range:  20.000- 
155.000  kg/yr. 

P  88-1879 

Manufacturer.  Confidential. 

Chemical  (G)  Slyrenated 
methacrylate  polymer. 

Use /Production.  (S)  Automotive 
coaling.  Prod,  range:  200.000-250.000  kg/ 

yr- 

P  88-1880 

Importer.  Keichhold  Chemicals.  Inc. 

Chemical.  (G)  Polyurethane. 

Use/Import.  (S)  Laminating  adhesive 
for  packaging.  Impori  range: 
Confidential. 

P  88-1881 

importer.  Emser  Industries.  Div. 


Chemical.  (S)  Poly(oxy-1.4- 
butandilyHociranylmeihyH 
(oxiranylmelhyl): 

Polylelrahydrofluraneglycidylethen 
polytetramethylenoxjdediglycidylelher. 

Use/Import  (S)  Component  of  epoxy 
systems.  Import  range:  Conndential. 

P  88-1882 

Manufacturer.  Confidential. 

Chemical.  (GJ  Amine  salt  of 
sulfonated  heterocyclic  compound. 

Use/Production.  (G)  Open, 
nondisperaive.  Prod,  range:  Confidential. 

P  88-1883 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkenyl  subslUuled 
succinic  anhydride  product  with 
substituted  ethanol. 

Use/Production.  (G)  Contained  use. 
Prod,  range:  Confidential. 

P  88-1684 

Manufacturer.  Confidential. 

Chemical,  (G)  Substituted 
polyetheraraine. 

Use/Production.  (G)  Contained  use. 
Prod,  range:  Confidential. 

P  88-1885 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted 
polyetheramine. 

V$e/Production.  (G)  Contained  use. 
Prod,  range:  Confidential. 

PB8-188G 

Importer.  Confidential. 

Chemical.  (G)  Aminoalkylated 
polydimethyl  siloxane. 

Vsv/lmport  (G)  Polish  ingredient. 
Import  range:  Confidential. 

P  88-1887 

Manufacturer.  Confidential. 

Chemical.  (G)  Water  reducible 
urethane  alkyd. 

Use /Production.  (S)  Varnish  enamel. 
Prod,  range:  Confidential. 

P  88-1888 

Manufacturer.  Confidential. 

Chemical  (G)  Water  reducible 
polyester  polymer. 

Use/Production.  (S)  Industrial  naking 
finishes.  Prod,  range:  Confidential. 

P  88-1889 

Importer.  Henkel  Corporation. 

Chemical.  (G)  Modified  fatty  acid. 
amine  salt. 

Use/Import.  (G)  Emulsifier.  Import 
range:  Confidential. 

Toxicity  Doto.  Acute  oral  toxicity: 
LD50  5.000  mg/kg  8pecie8(Rat).  Acute 
dermal  toxicity:  LD50  2.000  mg/kg 
species[RaO.  Eye  irritation:  slight 
speciesJRabbit).  Skin  irritation: 


negligible  speciestRabbit).  Mutagenicity: 
negative.  Skin  sensitization:  negative 
species! Guinea  pig). 

P88-1B90 

Importer.  Confidential. 
Chemical  (G)  Polycaprolactoneesler. 
Use/Import.  (S)  Laminating  adhesive. 
Import  range:  Confidential. 

P  88-1891 

Importer.  Marubeni  America 
Corporation. 

Chemical  (S)  Oxirane,  2.2-(oxybis-|2- 
1  -ethy  lenediyloxy  methylenebis-. 

Use/Import.  (S)  Monomer  for 
ihermosetllng  resins.  Impori  range:  50- 
10.000  kg/yr. 

P8&-1892 

Manufacturer.  Confidential. 

Chemical  [G]  Vanadium  oxide 

Use/Production.  (G)  Active 
component  for  batteries.  Prod,  range: 
Confidential. 

Toxicity  Data:  Acute  oral  toxicity: 
LD50  549.1  mg/kg  8pecies(Rat).  Acute 
dermal  toxicity:  LD50  2.000  mg/kg 
8pecie8(Rabbit).  Eye  irritation:  strong 
specie8(Rabbit).  Skin  irritation: 
negligible  species(Rabbil)-  Mutagenicity: 
negative.  Skin  sensitization:  negative 
species[Guinea  pig). 

P  88-1693 

Importer.  Confidential. 

Chemical  (S)  PhenyI-2.4.6- 
trimethylphenylmehtanone. 

Use/Import  (S)  Phloinitiatnr.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD5n  850  mg/kg  species(Ral). 

P  68-1894 

Importer.  Confidential. 
Chemical  (G)  OHg(4-(alpha- 

hydroxyisobutyriO-alpha-methystyrene) 
Use/Import.  (S)  Photoinitiator.  Import 

range:  Confidential. 
Toxicity  Data.  Acute  oral  toxicity: 

LD50  2.000  mg/kg  specie5(Rat). 

Mutagenicity:  negative. 

P  68-1895 

Manufacturer.  Confidential 
Chemical  (G)  Hydroxy!  terminated 

polyester  urethane. 
Use/Production.  (G)  Open. 

nondispersive.  Prod,  range:  Confidential. 

P  68-1896 

Importer.  Organic  DyestuIT 
Corporation. 

Chemical  (G)  Reactive  blue  71. 

Use/Import  (S)  Coloring  (mixture). 
Import  range:  3,000-6,000  kg/yr. 

P  88-1897 

Importer.  Confidential. 
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Chemical.  (G)  Carboxylated  acryiated 
epoxy  novaUc  resin. 

Use.  Import  [S]  Elhch  resist.  Impurt 
range-  Confidential. 

P  88-1898 

Importer.  Marubeni  Amenca 
Corporation. 

Chemical.  [S>]  Poiy(oxy{epoxyethyl- 
1.2-cyc!ohexanediyl) ). alpha-hydro  xy- 
omega.-hydroxy-ether  with  2-ethyi-2- 
(hydroxymethyl)-1.3-propanediol. 

Use/Import.  (S)  Resin  for  powder 
coaling.  Import  range:  Confidential. 

P  88-1899 

Manufacturer.  Reichhold  Chemicals. 

Inc. 

Chemical-  [Q]  Maleated  rosin  ester 
modified  with  alkyl  phenol, 
formaldehyde  condensate. 

Use  Production.  (SJ  Ink  vehicle  for 
lilhographtc  printing.  Prod,  range: 
Confidential. 

P  88-1900 

Importer.  Atlantic  Industries,  Inc. 

Chemtcal.  (G)  Substituted  aromatic 
azo  compound. 

Use.  Import.  (S)  Reactive  dye  fov 
textiles.  Import  range:  Confidential. 

P  88-1901 

Importer.  Atlantic  Industries.  Inc. 

Chemical.  (G)  Substituted  aromatic 
azo  compound. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 

P  88-1902 

Importer.  Atlantic  industries.  Inc. 
Chemical.  (G)  Substituted  aromatic 

azo  compound. 

Use  Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential 

P  88-1903 

Importer  Atlantic  industries.  Inc. 

Chemical  |G)  Substituted  aromatic 
azo  compound. 

U^e  Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 

P8a-1904 

Importer.  Atlantic  Industries,  Inc 
Chemical.  (G)  Substituted  azo 

compound. 

Use  Import.  (S)  Reactive  dye  for 

textiles,  import  range.  Confidential. 

P 88-1905 

Importer.  .Atlantic  Industries.  Inc. 

Chemical.  (G)  Substituted  aromatic 
azo  compound. 

Use/Import  (S)  Reactive  dye  for 
textiles  Import  range:  Confidential. 

P  88-1906 

Importer.  Atlantic  Industrrea.  Inc 


Chemical.  (G)  Substituted  aromatic 
azo  compound. 

Use./Import  (S)  Reactive  dye  for 
textiles,  import  range:  Confidential. 

P  88-1907 

Manufacturer.  HiTek  IMIymers. 

Chemical-  (G)  Urethane  modified 
ppoxy  resin  dispersion 

Use.  Production.  (S)  Reactive  dye  for 
textiles.  Prod,  range:  Confidential. 

P  88-1908 

Manufacturer.  E.i.  Du  Pont  De 
Nemours  A  Co..  Inc. 

Chemical.  (G)  Ethylene  copolymer. 

Use/Praductjon.  (G)  Intermediate. 
Prod,  range:  Confidential. 

P  88-1909 

Manufacturer.  E.i.  Du  Pont  De 

Nemours  &  Co..  Inc. 

Chemical.  (G)  Ethylene  copolymer 
Use. /Product} on.  (G)  Molding 

applications.  Prod,  range:  Confidential. 

P 88-1910 

Importer.  Confidential. 

Chemical.  (G|  Hydroxy  acrylic  resin. 

Use.^Import.  (S)  Resin  fur  coatings. 
Import  range:  Confidential. 

P  88-1911 

Manufacturer  The  Dow  Chemical 
Company. 

Chemical.  (G)  Partially  polymerized 
unsaturated  aromatic  hydrocarbon. 

Use/Production.  (G)  Binder.  Prod. 
ffinge:  Confidential 

P  88-1912 

Manufacturer.  Confidential. 

Chemical.  \G]  Aliphatic  polyurethane. 

Use /Prod act  I  on  (G)  Adhesive.  Prod. 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  2,000  mg/kg  species(Rat}. 

P  8a-1913 

.Manufacturer  E.I.  Du  Pont  De 
Nemours  Co.,  Inc. 

Chemical.  (G)  Styreno  acrylic 
copolymer. 

Use /Production.  (G)  Open. 
nondispersive  use.  i*rod.  range: 
Confidential. 

P  88-1914 

Manufacturer  Confidential. 

Chemical.  (S)  Methyl  quaternary  of 
oxyethylated  tnethyienetetramine. 

Use/Production.  (S)  Drilling,  mining. 
F^od.  range:  Confidential. 

P  88-1915 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Aminoarylamide. 
Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidanlial. 


P  88-1916 

Manufacturer  Confidential. 
Chemical.  fC)  Polyurethane  resin. 
Use/ Production.  (G)  Ink  resin.  Prod 
range:  Confidential. 

P  88-1917 

Manufacturer  Confidential. 

Chemical.  (C)  Styrenaled  polyacrylale 
urethane. 

Use/Productian.  (G)  Automotive 
refinish  binder  resin.  Prod,  range: 
210.000-250.000  kg/yr. 

P  88-1918 

Importer.  Confidential. 

Chemical.  (G)  Hexandedioic  acid 
polymer  with  a  substituted  diisocyanate 
and  a  mixed  diol, 

Use  Import  (S]  Manufacture  of 
adhesives.  Import  range:  Confidential 

PB8-1919 

Importer.  Confidential 

Chemical.  (G)  Oxepanone.  polymer 
with  a  substituted  isocyanate.  a 
substituted  organic  acid,  and  a 
ulkyldiamme.  amme  salt. 

Use/Import.  (S)  Top  ajat  for  fabrics. 
Import  range;  Confidential 

P  88-1920 

Importer.  Confidential, 
Chemical  (G)  Uexanedioic  aad, 
polymer  with  a  mixed  diol.  a  subsliluled 
diisocyanated.  a  substituted  organic 
acid  and  a  diamine,  amine  s^ilt. 

Usc/lmpnrt  (S)  Elastic  coating  for 
fabrics.  Import  rangH.  Confidential. 

P8B-19Gn 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  acid/polyol 
copolymer. 

Use /Production.  (G]  Emulsion 
stabilizer.  Prod  range:  Confideotial. 

P 88-1922 

Manufacturer.  Texaco  Chemical 
Company. 

Chemical.  (S)  4- 
Morpholinecarboxaldehyde. 

Use/ Production.  [S)  Solvent.  Prod, 
range:  Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
L050  5.O0O  mg/kg  species  (Ral). 

P  88-1923 

Manufacturer.  Ciba-Ceigy 
Corporation. 

Chemical.  (G)  Diethylenelriamine 
expoxide  adduct. 

Use/ Production.  (S)  Coating.  i*rod. 
range:  Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
LDS50  2.000  mg/kg  speaes  (Rat).  Acute 
dermal  toxicity:  LX)50  mg/kg  n  species 
(Ral). 
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P  88-1024 

Importer  Shcrex  Chemical  Company. 

Chem.ical.  (S)  Oxirane.  2.2'-(1.6- 
hexandediylbts(oxymethylene)bis). 

Use/Import.  (S)  Reactive  diluent 
expoxy  resins.  Import  range: 
Confidential 

Toxicity  Doto.  Acute  oral  toxicity: 
LD50  2.900  mg/kg  species  (Rat). 

P 88-1925 

Importer.  Mitsui  Toatsu  Chemicals 
America. 

Chemical.  (S)  Eicosanedioic  acid. 

Use/Import.  (S)  Curing  agent  for 
acrylic  resin.  Import  range:  3,600-12.000 
kg/yr. 

Date:  September  19. 1988. 
Slaven  Newburji-RLnii. 
Chief.  Pubhc  Data  Branch,  /nfomiation 
Management  Division,  Office  of  Toxic 
Substances. 
|FR  Doc.  88-21778  FUed  9-22^^:  8:45  am] 

BILLING  COOE  «9«O-60-« 


Jacques  IMitler  Drum  Site;  Proposed 
Settlement 

AGENCY:  Environmental  i*roIeclion 

Agency, 

ACTION:  Notice  of  proposed  settlement. 

summary:  Under  section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA).  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
lacques  Miller  Drum  Site.  Nashville. 
Tennessee,  with  Space  Park  East  Ltd. 
EPA  will  consider  public  comments  on 
the  proposed  settlement  for  thirty  days. 
EPA  may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Mr.  Herb  Miller.  Environmental 
Scientist,  Investigation  and  Cost 
Recovery  Untl  Site  Investigation  and 
Support  Branch.  Waste  Management 
Division.  U.S.  EPA.  Region  IV.  345 
Courtland  St..  NE..  Atlanta.  GA  30365. 
404-347-5059. 

Written  comments  may  be  submitted 
to  the  person  above  on  or  before 
October  24. 1988. 

Diite:  S<?ptember  14, 1988. 
Lm  a.  D«Hihn«.  til. 
Acting  Rt^ionai  Administrator. 
\FR  Doc  88-^21781  Filed  9-22-68;  8:45  am] 
Bn.LtNa  cooc  «««o-«o-v 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

NUCLEAR  REGULATORY 
COMMISSION 

Criteria  for  Preparation  and  Evaluation 
of  Radiological  Emergency  Response 
Plans  and  Preparedness  In  Support  of 
Nuclear  Power  Plants  (Criteria  for 
Utility  Offsite  Planning  and 
Preparedness) 

The  NuLlt'ar  Regulalury  Commission 
(NRC)  and  the  Federal  Emergency 
Management  Agency  (FEMA)  have 
jointly  developed  the  document  entitled: 
Criteria  for  Preparation  and  Evaluation 
of  Radiological  Emergency  Response 
Plans  and  Preparedness  in  Support  of 
Nuclear  Power  Plants  {Criteria  for 
Utility  Offsite  Planning  and 
Preparedness!.  The  document  is 
published  as  Supplement  1  to  NUREG- 
0654/FTeMA-REP-l.  Revision  1.  The 
guidance  contained  in  this  document  is 
to  be  used  for  the  development,  review 
and  evaluation  of  offsite  utility 
radiological  emergency  planning  and 
preparedness  for  accidents  at 
commercial  nuclear  power  plants.  It 
applies  to  those  situations  in  which 
State  and/or  local  governments  decline 
to  participate  in  the  planning  and 
preparedness  process  for  such 
accidents. 

While  Supplement  1  contains  changes 
and  additions  to  the  evaluation  criteria 
of  NUREG-0654/FEMA-REP-l.REV.l. 
no  changes  have  been  made  to  its  16 
planning  standards.  The  existing 
evaluation  criteria  have  been  modified 
to  address  utility-developed 
compensalorj'  measures  resulting  from 
the  non-participation  of  Stale  and/or 
local  governments  in  emergency 
planning  and  preparedness. 

Supplement  1  was  previously 
published  as  an  interim-use  document  in 
November  19fl7  and  was  noticed  in  the 
Federal  Register  152  FR  45866. 12/2/87) 
with  comments  invited  by  February  29. 
1988.  Twenty-four  comment  letters  were 
received.  Fifteen  comment  letters 
opposed  issuing  Supplement  1  and  nine 
comment  letters  supporied  issuing  it 
Single  copies  of  a  detailed  analysis  of 
the  comments  and  the  changes  that  they 
prompted  in  this  final  version  of 
Supplement  1  can  be  obtained  by 
writing  to  the  NRC  contact  listed  below. 
A  summary  of  the  significant  changes 
made  to  the  inf^nm-use  document 
follows: 

(1)  Language  on  the  application  of  the 
guidance  to  operating  reactors  was 
added  to  the  Introduction. 

(2)  A  description  of  the  Commission's 
"realism  rule"  10  CFT?  50.47c(1)  (52  FR 
42709)  and  its  relationship  to  the 


implementing  guidance  in  Supplement  1 
was  added  to  the  Introduction. 

(3)  A  statement  that  the  NRC  will 
defend  any  legal  challenges  to  its 
assumptions  related  to  the  realism  rule 
was  added  in  Section  D.  of  the 
Introduction. 

|4)  The  definitions  of  the  "Offsite 
Response  Organization"  and 
"Nonparticipaling  Organization"  were 
sharpened  to  indicate  more  clearly  that 
the  "Offsite  Response  Organization" 
includes  voluntar>'  and  private 
organizations  and  local.  State  and 
Federal  governments  who  participate  in 
emergency  plarming  while  the  "Non- 
participating  Organization"  is  restricted 
to  only  State  and  local  governmental 
units  who  decline  to  participate  in 
emeigency  planning. 

(5)  The  term  "liaison"  is  used  to 
describe  those  utility  personnel  who 
would  advise  and  assist  State  and  local 
officials  during  an  actual  emergency. 

(6)  Guidance  that  would  have 
discouraged  the  use  of  "standins"  for 
State  and  local  personnel  during 
exercises  was  deleted. 

One  free  copy  of  Supplement  1.  to  the 
extent  of  available  supply,  is  obtainable 
by  writing  to:  Document  Control  Branch. 
Distribution  Section.  Office  of 
Administration  and  Resources 
Management.  U.S.  Nuclear  Regulator)' 
Commission,  Washington.  DC.  20555. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marshall  E.  Sanders.  Chief.  Program 
Development  Branch.  Technological 
Hazards  Division.  Federal  Emergency 
Management  Agency.  500  C  Street.  SW. 
Washington.  DC  20472  telephone 
number  202/64&-4131  or  Edward  M, 
Podolak,  |r.  Senior  Emergency 
Preparedness  Specialist.  Emergency 
Preparedness  Branch.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555  Telephone  number  301/492- 
3167. 

Dated  this  12th  day  of  September  198B  a\ 
Washinyiion.  DC. 
Frank  |.  Congel, 

Director,  Division  of  Radiation  Protection  and 
Emergency  Preparedness,  Office  of  Nuclear 
Reactor  Regulations.  U.S.  Nuclear  Regulatory 
Commission. 
Richard  W.  Krimni. 

Assistant  Associate  Director.  Office  of 
Natural  and  Technological  Hazards.  Slate 
and  Local  Programs  and  Support  Federal 
Emergency  Management  .Agency. 

|FR  Doc  Sfl-217f>9  Filed  9-22-68;  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

AgreefnenUs)  Filed;  City  of  Long 
Beach 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  fihnj?  of  Ihp 
foilowini^  agreementlsl  pursuant  to 
section  5  of  the  Shipping  Act  of  19ft4. 

Interested  parties  may  inspect  and 
obtam  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Fedefai 
Mantime  Commission.  1100  L  Street. 
N'W'..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Mantime  Commission.  Wa«hingtoa  DC 
20573.  withm  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  ReguiationA. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200109-001. 

TtVe:  City  of  Long  Beach  Pi^ferential 
Assignment  Agreement. 

Parties:  City  of  Long  Beach  (City) 
Cooper/T.  Smith  Stevedoring  Co..  Inc. 
(Assignee). 

Synopsis:  The  agreement  amends  the 
existing  agreement  to  (1)  correct  the 
description  of  assignment  of  Berth  62 
facUitie*  to  include  Parcel  2.  (2)  adjust 
the  guaranteed  throughput  to  reflect  the 
reduced  area  available  to  Assignee  for 
its  operations  and  (3)  releaae  Assignee 
from  obligation  to  indemnify  the  City 
from  claims  occurring  prior  to 
September  1, 1988,  on  Parcel  2. 

By  Order  of  the  Federal  Mariiim* 
Co  mm  I S8  ton. 

Dated:  September  Za  19M. 
loseph  C  PoHdng. 
Secretary 

|FR  Doc  88-?I8S7  Rted  2-22-88;  8:45  am] 
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Agreements  FHed;  Georgia  Ports 
Autftortty  and  Jugoflntta 

The  Federal  Register  Notice  of 
September  14.  1988.  (Vol.  53.  No.  178. 
Page  35560)  incorrectly  stated  that 
Agreement  No.  224-200137  is  a  lease  of 
paved  premises  to  be  used  only  for 
storage  and  handhng  containers,  trjjilers 
and  chassis  located  within 
Containerport  Garden  City  Termmal. 
Port  of  Savannah.  The  Notice  should 
have  stated  that  the  proposed  agreement 
modifies  the  rate  schedule  of  Agreement 
No.  224-200137  and  increases  rates 
pursuant  to  clauses  in  that  Agreement 
in  addition,  the  Agreement  should  have 


been  idenlified  as  Agreement  No.  224- 
2001 37-001 

By  Order  of  the  Federal  Maritime 

Commission. 

loMph  C  Potkins. 

Secretary 

Dated:  Septemi>er  20. 1988 
(FR  Doc  B8-21858  Filed  9-22-88;  (fc46  am| 
■tLLMG  COOC  tnO-Ot-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  under  Review 

Sepit:mber  19. 1988 

Background 

On  lune  15. 1984.  the  OfBce  of 
Management  and  Budget  (OMBJ 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  itj 
approval  authonty  under  the  Paperwork 
Reduction  Act  of  1960.  as  per  5  CFR 
1320.9.  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
Information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFT* 
1320.A."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
ofTicial  OMB  inventory  of  currently 
approved  collections  of  information,  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  infonnalion  instrument(s)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  reports,  which  are  Ijeing 
handled  under  this  delegated  iiuthonty. 
have  received  initial  Board  approval 
and  are  hereby  published^for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  coilectioa  along 
with  an  analysia  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority.  DATE.  Comments  must  be 
received  withm  fifteen  working  days  of 
the  date  of  publication  in  the  Federal 
Register. 

AOOittSSCS:  Comments,  which  should 
rf  fer  to  (he  OMB  DfH;kel  number  [or 
.■\gency  form  number  in  the  case  of  a 
new  information  collection  that  has  not 
yet  been  assigned  an  OMB  number), 
should  be  addressed  to  Mr  William  W 
Wiles.  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System.  20th  and  C 
Streets  NW.,  Washington.  DC  20551.  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  515  p.m.  Comments  received 
may  be  mspecled  in  room  B-1122 
between  845  a  m  and  5:15  p  m..  except 
as  provided  m  $  261. 6(a)  of  the  Board's 
Rules  ReKarding  AvaiUKili'y  of 
Information,  12  CFR  261.6(a). 


A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Roberi  Neal.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  New 
FAyrutive  Office  Building.  Room  3208. 
Washington.  DC  20503 
FOR  FURTHER  MFOMMATION  COMTACT:  A 

cop>  of  the  request  for  clearance  (SF  83). 
supporlmg  statement,  and  other 
documents  that  will  be  placed  into 
OMB's  pubhc  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below.  Federal  Reserve  Board 
Clearance  Officer — Nancy  Steele — 
Division  of  Research  and  Statistics. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC  20551 
1202-»52-3822| 

Pnfposoi  to  approve  under  OMB 

dfflegateii  authority  the  extension,  with 
revision,  of  the  following  report 

1.  Report  title:  Cnnimercial  Bank 
Report  of  Consumer  Credit, 

Agency  form  number  VK  2571. 

OMB  Docket  number  7100-0080. 

Frequency:  Monthly. 

Reporters:  Commercial  banks. 

Annual  reporting  hours  2.880, 

Estimated  average  hours  per 
response:  0.6. 

Number  of  respondents:  400. 

Small  businesses  are  not  affected. 

General  description  of  report 

This  information  collection  Is 
voluntary  |12  U  SC.  225a  and  248(aM2)l 
and  IS  given  confidential  treatment  |5 
VS.C.  5S2(b)(4)l 

This  report  collects  information 
monthly  from  a  sample  of  4O0 
commencat  banks  on  consumer 
installment  credit.  On  the  September 
report  only,  respondents  provide 
information  on  total  noninstallmt'nt 
credit  The  major  proposed  re^ixon 
wnuld  add  a  new  section  to  the  report 
form  requesting  monthly  informstion  on 
the  amounts  outstanding  of  consumer 
installment  credit  that  have  been  sold 
without  recourse  and  included  in 
packages  of  asset  backed  spcurities. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension, 
without  revision,  of  the  following 
reports: 

7.  Report  title:  Quarterly  Gasoline 
Company  Report 

Agency  form  number  FR  2580. 

OMB  Docket  number:  710(M)009. 

Frequency:  Quarterly. 

Reporters:  Gasoline  companies. 

Annual  reporting  hours:  7. 

Estimated  average  hours  per 
response:  0.15. 
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Number  of  respondents:  11. 
Small  businesses  are  not  a^ectcd. 

General  description  of  report 

This  information  collection  is 
voluntary  (12  US.C.  263.  461  and  353  et 

seq\  and  is  given  confidential  treatment 
l5U.S.C.552(bH41| 

This  report  collects  information  on  the 
amount  outstanding  of  retail  credit  card 
accounts  at  gasoline  companies.  These 
data  are  included  in  the  installment 
credit  component  of  total  consumer 
credit  which  :s  used  by  the  Federal 
Reserve  in  general  financial  analysis  for 
monetary  policy  purposes. 

2.  Report  title:  Quarterly  Report  of 
Interest  Rates  on  Selected  Direct 
Consumer  Installmunt  Loans 

Agency  form  number  FR  2835. 

OMB  Docket  number:  7100-0085. 

Frequency:  Quarteriy 

Reporters:  Commercval  banks. 

Annual  reporting  hours:  175. 

Estimated  overage  hours  per 
response.-  0.25. 

Number  of  respondents:  1 75. 

Small  businesses  are  not  affected. 

General  description  of  report: 

This  information  collection  is 
volunlarj'  (12  U.S.C  248(a)f2)]  and  is  not 
given  confidential  treatment. 

This  report  collects  interest  rale 
information  quarterly  on  selected 
consumer  installment  loans  from  a 
sample  of  175  member  banks.  This 
information  helps  the  Federal  Reserve  to 
assess  interest  rate  developments  and  is 
used  in  general  financial  analysis  for 
monetary  policy  purposes. 

Board  of  Governor  of  the  Federal  Reserve 
System.  September  19. 1968. 
WUUam  W.  Wiles. 
Secretary  of  the  Board. 
IFR  Doc  88-21721  Filed  9-22-B8;  B:45  am) 
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F.N.B.  Corp^  et  aU  Formations  of; 
Acquistlona  by,  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225  14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(cl  of  the  Act  (12 
U.S.C.  1842(cl). 

Each  application  is  available  for 
Immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 


inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors,  Any  comment  on 
an  apphcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
14.  1988. 

A.  Federal  Reserve  Bank  of  Cleveland 
()ohn  I.  Wixted,  )r .  Vict-  President)  1455 
East  Sixth  Street,  Cleveland.  Ohio  44101: 

\.F.N.B.  Corporation.  Hermitage. 
Pennsylvania;  to  acquire  6.27  percent  of 
the  voting  shares  of  The  Farmers 
National  Bank  of  Emlenton.  Emlenton. 
Pennsylvania. 

2.  First  Bancorporation  of  Ohio. 
Akron.  Ohioc  to  acquire  100  percent  of 
the  voting  shares  of  The  First  National 
Bank  in  Massillon.  Massillon.  Ohio. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Roberi  E.  Heck.  Vice  President)  li>4 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303: 

1.  SouthTrust  Corporation. 
Birmingham.  Alabama;  to  acquire  80 
percent  of  the  volmg  shares  of  The 
Wiregrass  Bank  &  Trust  Company. 
Headland.  Alabama. 

C  Federal  Reserve  Bank  of  Chicago 

Pavid  S.  Epstein,  Vice  Presdient)  230 
South  LaSatle  Street.  Chicago.  Illinois 
60690: 

1 .  First  Interstate  Corporation  of 
Wisconsin.  Sheboygan.  Wisconsin;  to 
acquire  100  percent  of  (he  voting  shares 
of  First  Interstate  Bank  of  Northern 
Indiana,  National  Association,  South 
Bend.  Indiana. 

D.  Federal  Reserve  Bank  of  Sl  Louis 

(Randall  C.  Sumner.  Vice  Presdient)  411 
Locust  Street.  Sl  Louis.  Missouri  63166: 

1.  Central  Bancompany.  (efferson 
City.  Missouri:  to  acquire  100  percent  of 
the  voting  shares  of  Centerre  Bank  of 
Branson.  Branson.  Missouri. 

E.  Federal  Researve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President}  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  HMC  Holding  Company,  Sioux 
Falls,  South  Dakota;  to  become  a  bank 
holding  company  by  acquiring  85 
percent  of  the  voting  shares  of  Gary 
Stale  Bank.  Gary,  South  Dakota. 


Board  of  Governors  of  the  Federal  Reserve 
System.  September  19. 19BS. 
lames  McAfee, 

Associate  Secretary  of  the  Board 
|FR  Doc  88-21719  Filed  9-22-88: 8:45  amj 
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Penncore  Financial  Services  Corp^ 
Application  To  Engage  de  novo  In 

Permissible  Nonbanking  Activities 

The  company  listed  m  this  notice  has 
filed  an  application  under  }  225.23(81(1) 
of  the  Board's  Reguldlory  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4|c](B)  of  the  Bank 
Holdins  Company  Act  fl2  US  C. 
l&43|cl(81)and  5  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  cJimmence  or  to 
engage  dc  novo,  either  directly  or 
through  a  subsidiarv'.  in  a  nonbanking 
activity  that  is  listed  in  J  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  Stales. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wnting  on  the 
question  wheiher  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience.  incj"eased 
competition,  orgdins  in  efficiency,  thai 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources. 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  prarlices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summanzing  the 
evidence  that  would  be  presented  ai  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal  Comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  14. 1988 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
fVesident)  100  North  6th  Street. 
Philadelphia.  Pennsylvania  1910S: 

I.  Penncore  Financial Senices 
Corporation.  Newtown,  Pennsylvania;  to 
engage  de  novo  through  its  subsidiary, 
Commonwealth  Courier  Services,  Inc., 
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.Vewton.  Pennsylvania,  in  courier 
services  and  to  provide  for  contract 
courier  ser\'ices  for  tran.sportation  of 
nonbearer  instruments  of 
Commonwealth  Slate  Bank  customers 
pursuant  to  §  225.25(b)(10)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Resene 
System.  September  19. 198a 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Dm;  88^21720  Filed  9-22-8B;  8:45  am| 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Earty 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U  5  C.  18a.  as  added  by  Title  II  of  the 

Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  lo  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
Genera!  advance  notice  and  to  wail 
designated  periods  before 
consummaiion  of  such  plans.  Section 
7.'\(b)(2)  of  (he  Act  permits  the  agencies. 
m  individual  cases,  to  terminate  this 
waifmg  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
penod  provided  by  law  and  the 
premerger  notification  rules.  The  gran's 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
Genera!  for  the  Antitrust  Division  of  the 
Department  of  justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 

Transactions  Granted  Early  Termi- 
nation Between  August  28.  1988 
AND  September  16.  1988 


Transactions  Granted  Early  Termi- 
nation Between  August  28.  1986 
AND  September  16.  1988 — Contimied 


Transactions  GRA^^■ED  Early  Termi- 
nation Between  August  28.  i988 
AND  September  16,  1988— Continued 


Narte  of  acqumnq  oerson. 
rwrne  of  scqmred  person. 
'^a^le  of  acquvet)  entity 


Matthew  L  GoW;  Manutac- 
lurrig  AcqusTKX^  Associ- 
aies.  LP ,  Hayes  moW- 
trgi  1  IOC     .  ,j 

Genefa*  instAiment  Corpo-  | 
ratnn:  Btzenan  Partners  | 
bmied  Partners^v.  \ 

Oalmo     Victor     Mottinga  i 
Coaxxaoon 

tte*  Corporatior.  The  Men»ey 
Gfxxc  inc  .  Signal  Capftal 
Hoktnga  Corporation 


Dale 

terrrkr^l- 


B8-220e  I  Oe/22/M 


Name  of  acqutrma  person; 
name  of  acquned  person; 
name  ot  acqutfed  enOty 


The  Hen(ey  Group.  Inc..  He! 
CorporatKxi.  lief  Corpora- 
lion 

ttef  Corporation:  Oak  Irxlus- 
tnes.  Inc.  Oak  industries, 
inc 

ttel  Corporatjon.  American 
President  Comparaea, 
Ltd .  American  Presideni 
Companiea.  Lid 

ftei  Corporation:  Sante  Fe 
Soutnem  Pacific  Corpora- 
tion, Sante  Fe  Southern 
Pacific  Gorporatwn  

Wesnnghouse  Eiec'nc  Cof- 
porattor',  w  H  Hawks; 
NatKJial  EiecTic   inc.. 

Charges  E  B'afJ'ey,  c/o 
Siar*wicri  Panriers.  tnc^ 
autlarfJ-SundstrafVj  fnc.; 
Buila»d-5urxlsi»arKJ   'nc  ,,  . 

H  J  Metnj  Company. 
Robert  M  Hams  and 
Ceafy  W  Hams.  NutntJon 
Industries  Corporation 

Centei  Corix'fatio''  Te*6- 
ComrnumcattonB,  (nc, 

Tele-Communicaricns,  Inc. 

Teiecomr^notions  Inc.; 
Centei  Corooralion; 
C«nte<  Corjxyaiion     , 

FPL  GrOfjD.  I'K  Nwl  Si 
Jonn.  Tyfnef  i^oods  Cor- 
DOraiton         

Sanford  Corporation; 
Borden.  Inc.,  StorUog 
PlastcsCo        

Pabk)  Raul  Alarcon,  Jeffrey 
H.  Smutyan.  Emnws 
Broadcasting  Corporation 
of  New  Yorn 

Slue  Cross  0)  Wesiern  kjwa 
and  Soutn  Dahoia.  Plan 
lf>vestrT>efil  FurxJ.  Inc.; 
Plan  Investment  Fund. 
Inc  

Angeli  Real  Estate  Compa- 
ny: Forum  Group.  Inc. 
forum  Group,  ir^: 

Pacific  Duniop  Limited.  Nu- 
cleus Umrted.  f^udeua 
Urruted  

Paciiic  Ounlop  bmrted.  Nu- 
cleus Umrted,  "''eiectrort- 
CS  Mddirigs  LtfTHied    

Akij«co(ag«>t  Eiectfokoc 
Lauren  h  Girard  Jf ; 
AAt  Systems    inc  

Operatir^  Erxjineefs  Perv 
sion  Trust  The  Pfjdenhai 
insurarxre  Compar>y  Cap- 
(ta)  Place  Moief  Jcwit  Verv- 

WilUam  J  Scnoen,  MeaW> 
Marugement  Associates. 
kic .  Heattt)  Management 
AsSDoaies,  mc 

EGAG  Inc  CerKO  Cap<tai 
Companv  Astropnysics 
Researcn  Corporatioo 

CerK»  Caprtal  Company. 
EG4G.  inc.  EG4G   inc 

The  R«  Tirrto-?irv:  Corpora- 
bon,  PLC  Aihed-Signai 
kK..  Alied-Sior»l  Inc 


ee-2244 

88-2250 
86-2251 
86-226S 
88-2373 

8&-Z310 

88-2313 
88-2336 
68-234! 


M-2187 
RA_2'A8 


Dale 


06/22/88 

06/22/sa 
06/22/88 

06/22/88 

06/22/88 
08/22/88 
08/22/88 
08/22/68 
08/22/88 

08/23/68 

08/23/88 
08/23/88 
08/23/88 
06/23/88 
08/23/88 


06/24/88 
08/24/88 


•  of  acquiring  parson, 
B  Of  acquired  person; 
w  of  acquired  entrty 


CtBA^JElGV  Urr^led,  Her- 
bert F  Jofir^son  Distribut- 
ing Trust.  Rydeiie  Labora- 
tories. Inc  .  _ 

Blue  Cross  and  BJue  SNeid 
ol  NebrasKa;  Plan  Invest- 
ment Fund.  inc.  Plan  In- 
vestment FuTKl,  Inc        __ 

The  l^oapect  Group,  inc. 
Figgie  mtenattpni  inc.; 
Figgle  Intemaiionel  inc  -„ 

Omentenee  C8H  SA. 
Monoilh  Portland  Cement 
Compeny;  Monoiih  Port- 
land Cemer4  Company 

ML-Lee  Aoqutaftion  Fund, 
LP.;  cot  Hottngs.  Inc.; 
COI  Hottnga.  Inc _ 

ML-Lee  Acquisition  Fund. 
LP,  Amencan  Heatth 
Compan«$.  Inc.  Ameri- 
can Hetfth  Companies, 
mc   --_ 

Stale  Farm  Mutual  Automo- 
bile msurartce  Company; 
Brooktree  Corporation, 
Brooktiee  Corporation 

Eh  S  Jacobs;  Charles  E. 
Slolr.  Dubuque  Pacturtg 
Company 

EM  S.  Jacobs,  Joseph  A. 
Erman.  Beef  Nebraska. 
mc.... 

Ek  S.  Jacobs;  Michaet  M. 
Erman;  Beol  Netxasha. 
Inc 

Ek  S,  Jabobs.  Nebraska 
Boxed  Beef  Co :  Nebras- 
ka Boxed  Beet  Co 

The  Morgan  Star^  Lever- 
aged Eqirity  Fund  II.  LP.; 
P»i«p  F  Arwcnutz;  Rw 
Grande  Industnes.  >rK  

Maxwell  Communtcabons 
Corixxation  pk:;  Macmi- 
len,  Inc  .  Macmrflan.  irK. ... 

Norttwest  Corporation; 

Western  Savings  and 
Loan  Association.  West- 
em  Savings  ar>d  Loan  As- 
sociation, 

U  S  West,  mc .  Westing- 
house  Eiectnc  Corpora- 
bort;  Westingfiouse  Ftnan- 
aai  Services,  mc 

The  Chror^icte  Pubiistw>g 
Comperty:  •lack  Kent 
Cooke  Cooke  CaMeW 
swo  (nc 

Jack  Kent  Cooke.  The 
Chrorwrie  PutjAshmg 

Company:  Slate  TV  Cable. 

JWP  Inc .  DynCorp,  C>yT>. 
Corp 

Sor^tracti.  PanrwrwJle  East- 
ern Corporation,  Panf^rv 
die  Esiem  Corporation   

Stewart  A  Resn<ii.  The 
Rayo  Company,  The 
RayO  Compaf»y    _ _. 

Nippon  S»wipan  Co,  Ltd.; 
Bancorp  Hawai,  lr»c.; 
Bank  of 


Dale 


8S-2363 
88-2364 


06/26/86 
08/24/M 
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Transactions  Granted  Early  Termi- 
nation Between  Alxsust  28,  1988 
AND  SEPTEMecR  16.  1 988— Conbnoed 


Name  of  acquving  person; 
name  oJ  acqured  person; 
name  of  acquired  ertily 


Meh"n  l  Wheeii*  Pf(ce 
Communicaftons  Co'po'a- 
tioo,  Ca/dinat  B(oa(Jca3»- 
ir^  Corporaiioo _ 

Pnmwica  Corporation ,  T  he 
A  L  WUiams  Ccpofafion. 
Tl\e  A  L  Williams  Corpo- 
fBtiOn  . 

Hewieti  Pac*.ard  Companf, 
Ociei  Commurwcauorta 
CoTx>-atton,  Octei  Cottk 
rnuntcatons  Corporstion  ... 

Heichor  C.*wi:eoge  Lt"ined; 
Theodo-e  A  S.-™iti  Otiv 
wKJd»e  ConstnKiixi  Gorr*- 
pany._ 

Heco,  Inc,  SSC  Assooatea, 
LP,  TT>e  Stop  4  Shop 
CoTipan-efi.  Inc 

Af-iencan  Ejipujss  Comua- 
ny  firsi  Capita*  Hokltfias 
Tjjfp ,  F^s!  Capiia'  Hotd- 

rtxjs  (l^or? 
Tne  Nw»  Corporation  umrt- 

ol   c*TcxliX:!  Movofs    Inc. 

PrOQuCl  Movers.  \nc      .    ..... 

►■Uirten  H  Man.  ZafiB  Corp. 
Zd/re  Gorp  _  _. 

'JatKxia'  Sea  P'odu.rts  Um- 
"led.  Treasure  Isle.  Inc., 
Ti  ano  Wo  of  (is  subs^ 
af^es  _. 

Vrtin  and  vaicK  PLC;  Uarli 
IV  Induetres.  Inc.  Rucsorv 
Fwemar*  Irx:  ... 

'  -txelxja'd  Cofporaton 
Snwjer  Lun*er  Products 
Tj:!  Inc  Lumtier  Products 
LO     IrtC  ,. 

Aon  GorpocaiKKL  Paul  R. 
Oavies,  Re>isurafX» 

Agency.  Inc      .  .  .„ 

Stuart's  Drug  and  Surreal 
S.iOPN  Inc  EHwn  J. 
B'oosky  Eastern  Hospital 
Supply    loc 

Pflul  R  OaviBs,  Aon  Corpo- 
ratKXi  Aon  Corporation, .... 

Beiarsdori  AG,  Technical 
Tape,  irv: .  TecfwiKai 
Tape  tnc  

Teie-Commt#i«:aiK)os,  tnc, 
Giancano  Parretli,  Com- 
monweatm  Tneatrjt,  Inc  .. 

Marmon  Ho*dtf^9S  Inc., 
(Prtzlier  F  amity), 

McMenry  Sand  S  Gravel 
Co .  Inc.  McHenry  Sand 
a  Gravel  Co    Inc 

Oltn  COfporatkX).  D"  Beurt 
R  Servaas,  c/o  Se'Vaas. 
Inc .  Bndgepon  Bfass 
Corporation 

Tele-Commun»caiions  inc . 
Cabievision  international 
c/o  Cross  Country  Cabia, 
'nc .  Cal>ievison  Interna- 
bonaJ.LP 

Bums  Philp  A  Company 
Limited.  U'vted  Biscuits 
(HoWingsi  ptc  SOPoaBy 
B'andS  irvxirpcaied 

Whiflpoo*  Corporation,  Em- 
erson Electric  Co  :  Erner- 
Bon  Contract  Divsoa  Inc . 


Date 
PtlNNa      ternwiat 


e8-22S8 

88-2259 


88-2395 
88-2395 
88-2421 


08/29/88 
06/29/88 


08/2S/88 

08/20/88 

06/29/88 
08/29/88 


Transactions  Granted  Earlv  Termi- 
nation Between  August  28.  1988 
ANO  SePTEMBEH  16,  1 988— Contiix»ed 


Nameoi  acqiMnr>9  person; 
name  o(  acqueed  person. 
narrte  ot  acguxed  entity 


86-2228     06/31/66 


PMNNo. 


DavKj  H    Murdoc*,   Beverly  | 
Enterprises    inc.   Beverly 
E/iterpnses.  mc  .     .       J 

Pbzer  Inc.;  Orif  Research 
LatxKaiooes,  ifK  ,  Oral 
Research  Laboratories. 
mc. 

UAL  CorporatXKi;  Texas  Air 
CorporaMn.  ContinerMal 
AMnes,  lnc_-__ 

GuM  A  Western  Inc.  Anhu^ 
Goldberg.  Great  Dane  Fi- 
f»ance  Cottwenv  - - 

Pyro  Friergy  Cjdtp.  Bii0(*e 
R  Morns  Green  R/ver 
Coal  Co..  mc 


Cost»n  Group  PLC:  Boddto 
R  Moms.  Green  n««r 
Coa)  Co  ,  Itk _. 

Joseph     F      Oiapmer     i;i,  I 
Peoples     F^rs'     F«Tanc«al  j 
Savtrtgs  ano  Loar   Asso- 
ciatton:    Peoples   First    F»- 
r^noal  Savings  ar>3  Loan  j 
Association I 

SCEcorp,  BurWngion  Norlh- 
em  inc .  B^  Geothermal, 


inc 


Laidlaw  Transportation  Lim-  1 
Hed  CnvHTwact.  Inc  ,  Wi-  I 
terns  Tnjcfcing  C-ompam    J 

Nicfwel  Corporalion  The  I 
Rymer  Company  Sea  ' 
Watch  intematior^l.  Ltd—.] 

CBS  mc.  r^x  Bfoadcasi 
Group  Inc .  TVZ  of  Mtam^ 
Inc _ 

Arrxyicap  E«p*ess  Cornpa- 
ny-  !r«e(I.TEK  Computer 
Corporation  in'eltiTEK 

Computer  Corpcatwn 

mte'state  Securities  lr>c , 
JCvison,  Lane.  Spece 
Smith  a  Cc- .  irx  ,  Jc»wv 
son.  Larw.  Space  Sm«h 
&  Co.,  Inc  

ML  Media  Ct>portjn>ty  Part- 
ners L  P  Pnme  Cable  of 
Mary:  and  inc  Prme 
Cable  o'  Maryiartd   irx: 

ML  Media  Opportuntty  Pert- 
rw^  L  P .  PnTie  Cable 
LvntHid  Partnership. 

PnfT*  Catte  tl,  trK 

Eagle  Oot^es  lr>c.  BINV 
CtotTung,  l-^:; .  BINV 
Ootntng.  irK        

\WFS  Rnarxaal  Corporation, 
Bulcher  and  Company  in- 
corporated. Butcher  & 
Sinper  IrK  

Echhn.  Inc ;  GkN  pkr,  GKN 
Attermarkel  Import  Parts, 
mc -,- ._ 

Dean  Foods  Company; 
Ric.*iara  A  STiaw  lr>C-. 
Rtcnard  A  s*i8w,  mc   ,    , 

Hawtter  Siddetey  Groi^} 
Put>i<:  umrted  Companv: 
Dranetr  Techrwtogws, 
Inc  Qfa/K^ti  TacnrK* 
ogies,  mc . 


88-2230 


Date 
tarmrtai- 


09/02/88 


88-2262  I  09/02/88 
88-2311 


88-231 S 


68-2453  ' 

88-2454 
Ba>24S9 

88-8477 
88-2287 
88-2334 


09/02/88 


09/02/88 


09/02/ae 

09/02/66 

09/02/68 

09/02/88 
09/02  88 
09/02/88 


TRANSACTIONS  GRANTED  EaRLV  TERMI- 
NATION Between  August  28,  1968 
AND  September  16,  1986 — Conbnued 


Name  o*  acqumrig  persot 
name  o*  acquree  persort; 
r^ame  0<  acomred  entcy 


I       Dais 
PMN  No       termnat- 


Mawker  SuMetey  Group 
Pjbhc  L»r«ied  Company: 
Dranetz  TecnnoiogieB, 
IrK-.  Drar^etr  TecOnot 
ogies  try:  .   . 

Glenn  R  Jones.  AccuCabM 
Co  ,  AccuCaWe  Co 

Tootsie  Roll  irvjustries,  Inc; 
Ciiarms     Compere    Em- 
ployee    Stock     OwreNp 
Plan  Trust  Oafm  Coe»-  I 
pa^ ' 

WrfUam  R  B*?rWey  JerroM  j 
S  Pressmari,  Master  Pt>  | 
lection  Enterprises.  IrK         I 

James  M  Fait  j&Tte^  M  j 
Fajj  Mutual  Security  Life  I 
msurarvre  Co  - I 

The  Dun  a  BradsiTtiei  Cor-  | 
poraiton          Corwr^ewaal 
C-redrt  Gnjup    Inc  ,  Ankert- 
can       Credrt       mdemrWy  i 
Comparry - I 

^he  May  Department  Stqrea  ( 
Comparer    "^'^y^  PruOentiBl 
InsurarKe     Compar*y     o* 
Amenca.     Pnmac     Center  I 
Assocates^  LP        

The  Prudential  Insurance 
Compa'»y  o*  Amerx;a.  The 
May  Departmerx  Sttiree 
Company.  Pnmec  Cenl» 
Associaies,  LP _.- 

Masco  mdusines.  Inc.  Aulo 
Style  Inc  .  Auto  Style,  mc. 

T&N  pier  Medard  H  Crorin: 
Aerodyne  l'>»res»mert 
Castings,  mc 

Pussel  CorporaHorr  OuaMy 
Mills,  inc:  Oual'ty  Mills. 
(nc.  ...     -  - 

James  N  Blue.  Korr-McGee 

'       Corporation.       Sequoyah 

Fuels  Corprxation     _  _ 

KonmiLbiKe  Wessarwn  NV. 
Walter  N  Mirpaui.  Orvo 
Pure  Foods,  mc 

Mcwane,  mc .  ITT  Corpora- 
tion: ITT  Kerv>edy  Valve 
Orvtsion  

MEI  Druiers.fied  !nc  Manno- 
fwf  Foods  mcoriKxaied: 
Harmor^y  Fooos  Incorpo- 
rated .    

VtfK:eni  A.  Was*.,  National 
Car  Rental  System.  lr»c: 
Naeonai  Car  Rentai 
System  liK 

George  Wimpey  PLC: 
Orarw  Quarry  Company. 
Orange  Ouar^  Company . 

ML-Lee  Acquisition  FixkI. 
LP  Stanley  Mok*ng  Cor- 
poration, Stanley  Hoking 
CorporatvDn    .. 

ML-Lee  Acquwrtjon  Fi.#id  I 
LP .  Stantey  iniernrs  t 
C<irporat>on.  Sianiey  mie-  i 
r»ors  Corporation        .    . 

verTecn  Healttxare  Corpo-  [ 
'aXKy-'  IrK  .  Avon  Prod-  I 
wcl9  IrK  Foster  Medtcai  i 
Corporation- [ 

Herben  H  Haft  The  Kroger  i 
Co :  The  Kroger  Co i 


88-2404 
8&-24t9 


09/02/88 

09/02/88 


88-2428  !  09/02 /Bfl 


ftft-24A9  I  09'0?/sa 


86-2304  '  09/07/88 


88-2306  I  09/07 '88 

) 
88-2343  \  0»/07/Wt 


88-246C  09/07/88 
88-2232  I  09/06/88 
88-2288  '  09/08/efl 

8ft-22S3  I  09/08/86 

1 

88-2351  I  09/08/88 

88-2374 
88-2<10 

88-2435  I  09/08/88 

S8'2456  .  09'08/fle 


88-2331  I  09/09/88 
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Transactions  Gbanted  Early  Tebmi- 
NATION  Between  August  28.  1988 
AND  September  16,  1 988— Contmoed 


Transactions  Granted  Earlv  Termi- 
nation Between  August  28.  1988 
AND  September  i6.  1988— Continued 


Transactions  Granted  Early  Termi- 
nation Between  August  28.  1988 
AND  September  16,  1988— Continued 


Narne  0'  acqumnq  person, 
name  erf  acquired  person, 

Date 

PMNNo. 

terminat- 

lar^ of  acqu»9d  entitv 

ed 

Afabtan  invesime<n  Bantuog 

Corpofatxy          mNVEST- 

CORPi     EC       Estate     of 

joseo'^      L       Gfeenbefg. 

•^esicnestef  ^ariis.   'nc . 

arc  ArwTy  Da-ces.  "x: 

88-2333 

09/09 /Bfi 

C.iiuHo      Associates.      LP. 

R  ^   Scnefef  CoTxxanon. 

n  p  Scneraf  Conxxaoon    . 

88-2340 

09/09/88 

Oca-Ge^   Ldvittec.    Ubety 

L8a.sing       T^jst       LOerty 

i.easir*q  Tfuai 

68-2397 

09/09/86 

==ecs(Co,  ;nc    M*   Cteoef  J 

Wassev    Southwest   8ev- 

'      erage  CorpOfaoor 

B»-240S 

09/09/86 

Pi-soos  D*c   PefKiwan  Cofpo 

■aton    Pertnwan  Pharma- 

;eviT)ca»  3fouo 
Ar-rvsTux^q  WorW  "xJustnes, 

•x:        ^aFarge     Coppee 

Ar^eiTcan        Otear        T,e(  ' 

'Comoany.  irc 
i"X3  DetavaJ.  inc  .  Varo.  inc 

varc    nc 
'Ccve'^try  CwpofatKxi,  Maxv 

care    Heanrt    Plana,    inc., 

M«j<icare '  MeaWiAmenca 

^ennsytvanta.  inc 
Amencan  Westeni  Corpcya- 

twn     E«on    CoftxxatKXi, 

E«Kon   ChemicaJ   Compa- 


ae-24t2  ;  09/06/aa 


<,nq 


WofW      pToductionB, 
Rooen    S    Howard: 
Butiaw  Bfoadcasbng  Co. 


Toocan  Pnotmq  Co .  Ltd.. 
Roftefl  Memog.  Sc ,  Herco 
Tecnncnogy  Cere 

Aibena  Port  P'oOucers 
Marnetiog  BoarO.  Goenf. 
oq  Meat  'nc  Weste*" 
"owa  Port  Comoany  ft 
M*o  Meat  CofpofatKXi 

E«on  Corooianon,  Mrs 
Vfwar  Smitn  Mr*.  Vrvan 
Smitn  

Tyco  Laboraiooes  nc  Ara- 
Dian  inveatrrter't  Bank.-ng 
■ConxxaDo*^  CNVEST- 

CO«P!  EC.  Mueller  Hold- 
lOQS  Co«T3 

Cenuai  NatKy^i-Oonesi^ian 
IOC  A^t^HJ^  W  Ao<jefson, 
S*  ary)  Pa"'cia  a  Arxler- 
sen  D  F  Mui^Dfl  C-C-m- 
pany 

Marti  C  Sartwd  fltwaW  m 
Scoft,    ifKer^off"   Ccpora- 

tKX' 

Marx  C  San^om,  Fran*  j 
Scott,  intertonn  Corpora- 
aor 

Ctccm  Zapata  Ccpo'a- 
non  Zapata  F^ia^cial 
Services   inc 

"^e  SatKXiai  Mutuai  i^ife 
AjS-SOCiatKjn  ol  Australasia 
-!d  The  Eourtaole  Lite 
4s^S4jrance  Soaety  of  lt>e 
^  S  'ntegrty  Lrfe  ir^sur- 
ance  Company 

Rjsse<l  CorporatHDn,  Qua'itv 
MiHs.    inc  ,    Ouahty    Mills. 


09/12/86 
09/12/88 


88-2383  09/12/88 


88-2392 

86-2425 
66-2426 

66-2440 


09/12/B6 

00/12/ee 

09/12/68 
09/12/68 


k-2444  :  09/12/88 


Hanv  O*  ac<ju»nng  person; 
name  o*  acqwfM  person 
name  of  acquired  en«y 


The  interpuOlic  G*om>  ol 
Comparaes.  inc.  G. 
Smoot  FaNgren.  ^afitgren 
6  Sww*.  i«c 

Moms  D  Jaffe,  Jr  Apache 
Corporation.  Apacne  Cor- 
porabon       , 

H&R  Block,  inc.  Acoesa  i 
T^cnnoto^.  Inc .  Accesa  j 
Tacnnoiogv  mc 

The  CAtPiS  FOOD  industry  , 
Co,  i-id,  Hansen  Foods.  | 
•nc-.  Hansen  Footfs,  lr»c 

Triton  Group  Ltd.  Nora 
Pascarelia.  Aftslom  Sizz- 
m.  tnc    ,  .  ,  .,      . 

The  Hongkong  and  Shar>g- 
riai  HoteM.  Ltd.  Gotham 
Assooaios.  ^tova-Par* 
New  yor*.  Inc   N  V 

Uberty  Mutual  insurar>c« 
Company.  Tr»e  Travelers 
Corporation.  Keystone 
Providerrt  Life  insi#anoe 
Company 

Mar*  B  "-terman  Kauf"^" 
8"d  Broad  fnc  ,  UfwversaJ 
Guaranty  Life  irisurance 
Company  ^ 

MGi  Propertjes.  Tuniar 
Equty  investors.  Inc.; 
Turner    Eq^    Invoatefs. 

mc    

Cym  Wagner.  Jr..  Irtsiico 
Corporation,  insiteo  Cor- 
poration   .__ 

Jack  E  Brown.  rr>siico  Cor- 
poration, insrtco  CorpQft- 
lion  

GTU  Entrepose.  Mt  Seftiy 
w  Suthvan.  Hubbard 
Cortstrucnon  Co,  Orange 
Pavwig  &  Constructton  Co 

Jeremy  M  Jacobs  anO  Mar 
garet  D  JacoOs  Oqder. 
Corporatior,  Wh©e*ir-Q 
Downs  Racing  Associa- 
tion, Inc  

Southmarfc  CofporaOon; 
Beverty  H.*(s  SavinQS; 
Beverty  HtUs  Savirigs 

Citicorp.  Zapata  Corpon- 
tion.  Zapata  Auiorriottve 
Leas)r>a  Corp 

Cal    Fed    income    Partr^ers 
LP.    HaroW    S     Wenal,  i 
Palmetto   Square   Assoo-  i 
ates.  Lid  I 

U  E  (  pic  The  Nuc*eu»,  '■ 
iTK     T^e  Nucleus,  Inc    

Nippon  Mwitng  Company 
brrwed  Goo»d  'nc  Gould 
Inc      . 

The  Fulcmm  tii  Lirnned 
Partnership,  American 
Stores  Company;  UChy 
Stores,  (nc _. 

Caparo  Group  LKJ ;  Uattorai 
mtergroup.  Inc.:  BuM 
Moose  TuD*  Company 

Commumcaborw     Trarismn- 
Sion.  Inc  .  ALC  Commur^i- 
catwr^s  Corporation;  ALC  ' 
Commur^catwn*  Corpoft-  1 
Hon  J 


88-2473 
88-2476 
66-2463 
86-2469 


66-2556 
6^2519 

66-2527 

66-2393 

66-2396 


Dale 
tarmrtat- 


09/12/68 
09/12/86 
09/12/66 
00/12/88 
00/12/88 


09/12/86 
09/12/68 
09/12/86 

00/12/86 
09/13/86 

09/13/68 

09/14/68 
09/14/88 


rtameoi  acqutfod  persorx 

PMNNo. 

Dm 

IMIIMIIUI- 

•d 

Gteno  R   jor^es.  Mc-^aei  S, 

Maurer  Mai^4r 

es-!417 

09/14/88 

Gtenn  R    Jones.   Botoert  E. 

Schtoss.  ScWosa 

■8-2416 

M/14/ee 

The     Fulcrum     in     Limrted 

Partnersh^,    LSJ   Acquisi- 

Son  Corporation,  LSI  Ac- 

quisflion  Corporation 

SS-2420 

09/14/66 

Time    Incorporated.    South- 

land         Communicatiorwi, 

Inc  .  Soutr>tand  Cor^vnum. 

cat»or«,  Inc 

m-24s« 

os/14/ee 

Gtonn    R     Jones.    Rchard 

Henderson.    The    Realty 

Umrted                                 — 

B«-2457 

09/14'8e 

Ward     Whrte     Group     pIC; 

SchotJer»twn  Stores  Cor- 

poration;       H«S/Slraus8 

Aaaooaies     and     Pann- 

ea-24S0 

09/14/86 

Atan  Gwry;  RMS  Cat>le  In- 

MfMl  Partrws;  Womeico 

C^ito  TV,  mc             

eS-2464 

09/14/66 

Alan  Gerry,  Wometco  CaUe 

lnv«istors     umrted.     Wo- 

f^alcoCat)te  TV,  inc  _  . 

es-24«s 

09/14/66 

Ward  Whrte  Group  ptc.  Mr 

Oonatd  ScWonger.  RAS/ 

Svauas   Assooaies   and 

Ptnn-,Jers«¥  CorpO(atNVt_ 

e8-24«9 

09/14/86 

Claude  C.  RwicoiA  Gener- 

aie  Occidanlate;  Oivnond 

88-2495 

09/14/66 

AlsxarKler     A     Alexander 

Services.  »nc  ,  thco,  inc  _ . 

88-2542 

09/14/68 

T>i6      Gates      Corporaiwn. 

Linear  Corporation.  Spun 

Steel,  tnc .__ 

88-2555 

09/14/66 

Paulo    Productt    Company. 

US.    Steel    Supply    ln&, 

US  Sieei  Socpty  Inc 

88-2384 

09/15/86 

L»e«  Hokfcngs  Corporation; 

Oemon     Creations,      inc. 

Damon  C/eaborw.  inc , 

09/15/86 

Urwersal  fumflt^e   Umlect; 

Kemp      Furniture      trvJus- 

triM,  tnc  ,  Kemp  Funiture 

industries  »nc     

88-2443 

09/15/66 

Mmrtesoia    Power    &    Ughl 

Company               Baukot- 

Noonan.      mc ,      Baukd- 

NoOfWMl.  inc 

88-2513 

09/15/66 

Mitsui  Toatsu  Chenvcais,  In- 

corporated  E>    Amos  H, 

Anderson,    Arxterson   De- 

vetopment  Comparry 

88-2484 

09/16/66 

A-R    Townsend,  Sr     James 

M   Fail.  Pima  Capital  Co.. 

Lincoln    Life    ft    Casualty 

Company 

88-2493 

09/16/86 

AvTon  B    FoQeknan.  Robert 

A.  Kathary:  RAK  Owelop- 

ment,  inc                       „ 

88-2524 

09/16/88 

LIT   HokJmQS  PLC;   Loe   S, 

Casty;  Shathtft  investmenl 

Corp  .                                „ 

88-2530 

09/16/86 

Astror\aulic$  Corporation  cH 

Amenca.    Bitzenan    Pan- 

1;    Keartott    Guidance    8 

Navigation  Corporabon 

88-2532 

09/16/86 

/ 
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Transactions  Granted  Early  Termi- 
nation Between  August  28.  1988 
AND  September  16,  1988 — Continued 


Name  ol  act|u«inp  parson. 

Dale 

PMNNa 

lerminBl- 

name  ot  BCQuved  entity 

ed 

Takata  Corporation;  Gener- 

al    Motors     Corporation; 

Fisner     Body     Overseas 

Corporation  ,.  ..             ., .. 

09/16/88 

Computer  ScwricM  Corpo- 

ration, indei  Group,  inc.. 

Index  Group,  Inc — 

88-2571 

09/16/68 

Cai   Fed  Income  Partners 

and  Tortt  The  Po*o  ChA 

Jotnt  Venture 

B8-2S72 

09/16/88 

Cal   Fed   Income   Partners, 

LP;   RaMberry   Devetop- 

ors  Four.  kic.  The  Pok> 

Club  Joint  Venture 

68-2573 

09/16/86 

Bnttsn     &     Commorrwealth 

Hotdngs  Pt-C.  Datatease 

Corporation.       Oataloase 

Corporalon                  

88-2576 

09/16/8B 

First     Interstate      Bancorp; 

PinnacJe      West      Caprtal 

Corporabon;  MeraSank  o( 

Phoerwc  Anzorta.,, .- 

88-2SB4 

09/16/66 

Robert   W.   Plaster.  Empve 

Gas  CorporaiMyi.  Empire 

Gas  Corporation  .„._., — _„ 

88-2592 

00/16/66 

FOR  FURTHER  INFORMATION  CONTACr 

Sdiidra  M  Pedv.  Contact 
Representative.  Premcrxer  Notificdiion 
Office.  Bureau  of  Competition.  Room 
303.  Federal  Trade  Commission. 
Washington.  DC  20580.  (202)  326-3100. 

Dy  direction  of  the  Commission. 
Donald  S.  Oatk, 

St'cretary. 

\\K  »o<:  afr-aiB14  Filed  9-22-BB;  8:45  am) 

BIUJMG  CODE  4750-0  t-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Subnnitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  puWishes  a 
list  of  information  collection  packages  il 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB]  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  The  following  are  those 
PHcknges  submitted  to  OMB  since  the 
ld<tt  list  was  published  on  September  16. 

Social  Security  Administration 

(Cull  Reports  Clearance  Officer  on  301 -«6S- 
4149  lor  copies  of  packa^) 


1.  Railroad  Employment 
Questionnaire— 096D-007B— The 
information  collected  by  the  SSA-671  is 
used  by  the  Social  Security 
Administration  to  coordinate  data  with 
the  Railroad  Retirement  Board  in  order 
to  correctly  process  claims  for  Social 
Security  benefits.  Respondents: 
Individuals  or  households:  Number  of 
Respondents:  125.000:  Frequency  of 
Response:  On  occasion;  Average  burden 
per  response:  S  minutes:  Estimated 
Annual  Burden;  10.416. 

Public  Health  Services 

(Call  Reports  Clearance  Officer  on  202-245- 
2100  for  copies  of  package) 

2.  Protection  of  Human  Subjects — 
Certification  and  Recordkeeping 
Requirements— 092S-0137— The  Public 
Health  Service  Act  mandates  that 
institutions  receiving  support  for 
research  involving  human  subjects 
report  to  the  Secretary  and  to  the 
Institutional  Review  Board  (IRB)  of  thai 
research  in  accordance  with  45  CFR  46. 
Records  are  minutes  of  the  IRB  review. 
Respondents:  Slate  or  iocal 
governments.  Federal  agencies  or 
employees.  Non-profit  institutions.  Small 
businesses  or  organizations.  Businesses 
or  other  for  profit;  Number  of 
Respondents:  For  reporting  purposes. 
250-  for  refxirdkeepmg.  2500:  Frequency 
of  Response:  Reporting/ Recordkeeping: 
On  Occasion/Annually:  Average  burden 
per  response:  Reporting;  .083: 
Recordkeeping;  6:  Total  Annual  Burden: 
15.022- 

3.  Patent  Term  Restoration 
Regulations  (Regulatory  Review  Period 
Revisions-Due  Diligence)  Final  Rule— 
0910-0233 — These  information  colleclicm 
provisions  enable  patent  term  extension 
applicants,  patent  holders,  and 
interested  parties  to  request  revisions  to 
regulatory  review  period 
determinations,  file  due  diligence 
petitions,  and  request  hearings. 
Respondents:  Individual  or  households. 
Businesses  or  other  for-profit.  Small 
businesses  or  Organizations;  Number  of 
Respondents:  1:  Frequency  of  Response; 
On  occasion;  Averazge  Burden  per 
Response:  200  hours;  Estimated  Annual 
Burden:  200  hours. 

4.  Collection  and  Evaluation  of 
Human  Tissues  and  Cells— 0925-0152— 
Epidemiological  data  is  collected  to 
compare  the  environmental 
characteristics  of  non-cancer  control 
autopsy  tissues  to  those  of  surgically 
derived  cancer  cases  when  analyzmg  for 
binding  level  of  carcinogens, 
composition  of  macromolecutcs 
complexed  with  text  chemicals,  and 
susceptibility  of  tissues  to  chemically 
induced  transformation  and 


tumorigenesis.  Respondents:  Individuals 
or  households;  Number  of  Respondents: 
11:  Frequency  of  Response:  Annually; 
Average  Burden  per  Response:  33  hours; 
Estimated  Annual  Burden:  4  hours. 

5.  The  Baseline  Survey  and  Instrument 
and  Preliminary  Approach  to  the 
Cummunitv  Intervention  Trial  for 
Smoking  Cessation  (COMMIT)— 0925- 
0309 — The  National  Cancer  Institute  has 
designed  the  Community  Interxention 
Trial  for  Smoking  Cessation  (COMMIT) 
This  large-scale  trial  will  test 
community -based  strategies  to  produce 
long-term  cessation  among  smokers, 
particularly  heavy  smokers.  Clearance  is 
herein  being  requested  for  the  pretesting 
and  fielding  of  cohort  surveys  which 
will  assess  and  monitor  the  progress  of 
this  trial.  Respondents.  Individuals  or 
households;  Number  of  Respondents; 
27.200;  Frequency  of  Response: 
Annually:  Average  Burden  per 
Response:  0.131  hours:  Estimated 
Annual  Burden:  3.5"  hours. 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 
PHS:  (2021  245-2100 
HCFA;  (301)966-2088 
FSA;  (202)  245-0652 
SSA:  (301)  965-4149 
OS:  (202)  245-6511 
OHDS:  (202)  472-4415 

Written  comments  and 
recommendations  for  the  proposed 
information  coilertions  should  be  sent 
directly  to  the  appropriate  O.MB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building.  Room  3208,  Washington, 
DC  20503.  ATTN  Shannah  K'oss- 
McCallum. 

Dale:  September  19. 1988. 
lames  V.  Oberthaler. 

Deputy  Assistant  Secretary  for  Infonnation 
Resources  ManoeemenL 
|FR  Doc  Sa-2ir40  Filed  9-22-ft8.  8:43  am) 
BIUJHQ  COOE  4150-04-M 


Agency  for  Toxic  Substances  and 
Disease  Registry 

I  Announcement  No.  811) 

Cooperative  Agreement  With 
International  Society  of  Regulatory 
Toxicology  and  Pharmacology; 
Availability  of  Funds  for  Fiscal  Year 
1988 

Introduction 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
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the  availability  of  funds  in  Fiscal  Year 
1988  for  a  cooperative  agreement  with 
ihe  International  Society  of  Regulatory 
Toxicology  and  Pharmacology  (ISRTP), 
Council  for  Health  and  Environmental 
Safety  of  Soils  (CHESS]  to  assist  the 
development  of  scientifically  sound  and 
consistent  methodology  for  the 
assessment  of  environmental  and  pubhc 
health  risks  from  conlamintited  soils. 
This  is  not  a  format  request  for 
applications.  Assistance  will  be 
provided  only  to  the  ISRTP/CHESS  for 
the  support  of  this  project.  No  other 
applications  are  solicited  or  will  be 
accepted. 

Authority:  This  coop<?rat!ve  agreetnpnt  in 
authorized  by  section  104(tHlfA(51  of  the 
Comprehensive  Environmental  Response, 
Compensation  and  Liability  Act  of  1960 
(CERCLA),  as  amended  by  the  Superfund 
Amendments  and  Reaufhonzation  Act  of 
1966  {SAR.M.  The  Calaloji  of  Federal 
Domestic  Assistance  Number  is  13  101 

Reasooa  For  Proposing  ISRTP  as 
Recipient  of  Thi«  Cooperative 
Agreement 

The  ISRTP  is  a  unique  non- 
governmental organization  that  is 
organized  and  operates  exclusively  to 
promote  improved  linkage  of  scientific 
principles,  data  and  information  to  the 
legal  aspects  of  toxicological  and 
pharmacological  regulations,  The  ISRTP 
brings  together  lawj-ers,  scientists,  and 
government  officials  to  discuss 
significant  developments,  public 
opinions,  and  ideas  that  impact  or 
influence  regulatory  actions.  Convinced 
that  the  current  regulatory  status  with 
respect  to  the  wide  range  of  soil 
contamination  issues  was  in  a  state  of 
uncertainty,  the  ISRTP  created  a  focused 
organization  called  the  Council  for 
Health  and  Safety  of  Soils  rCHESS).  The 
overall  mission  of  ISRTP/CHESS  is  to 
facilitate  through  the  scientific  process 
the  preservation,  use  and  management 
of  land  consistent  with  the  protection  of 
public  health  and  the  environment. 

This  cooperative  agreement  will  allow 
ISRTP/CHF.SS  to  stimulate  and  promote 
fundamental  advances  for  developing 
methodologies  to  assess  public  health 
and  environmental  risks  from 
contaminated  soils  through  expert 
committees,  public  and  scientific 
symposia,  workshops,  published 
proceedings,  and  technical  papers. 
These  activities  will  allow  the 
identification  of  major  scientific  issues, 
research  needs,  and  data  gaps  in  this 
increasingly  important  area  of  health 
and  safely  assessment. 


Cooperative  Activities 

1  ISRTP  Activities 

a-  [Develop  a  generic  "Decision  Tree" 
methodology  which  can  be  used  hy 
multiple  agencies  in  the  Federal,  State, 
and  private  sectors  for  the  assessment 
of  public  health  implications  from 
contaminated  soils. 

b  Develop  a  peer  review  process  thai 
assures  that  the  "Decision  Tree"  is 
scientifically  sound  and  mepts  the  needs 
of  State,  local,  and  Federal  officials 

c.  Publish  relevant  malenals  and 
organize  a  series  of  regional  workshops/ 
conferences  in  order  to  improve  public 
understanding  of  policy  and  technical 
issues. 

d.  Develop  training  materials  and 
courses  for  use  by  those  involved  in 
evaluating  sites  and  making  decisions 
on  remediation.  Develop  course 
materials  for  schools  teaching  public 
health,  medicine,  and  environmental 
engineering. 

Z  ATSDR  Activities 

a.  Provide  a  science  liaison  to  the 
ISRTP/CffF^S. 

b-  Where  appraphate.  participate  and 
serve  on  the  expert  committees.  This 
includes  collaboration  on  the 
development  of  final  reports  and 
recommenda  tions. 

c  Collaborate  and  participate  as 
appropriate  in  regional  workshops/ 
conferences  and  other  technology 
transfer  functions. 

d.  Collaborate  in  the  development  of 
educational  materials  for  courses  and 
for  schools  of  medicine  and  public 
health. 

Availability  of  Funda 

Approximately  S50.000  will  be 
available  in  Fiscal  Year  1988  to  fund  this 
cooperative  agreement.  It  Is  expected 
that  the  cooperative  agreement  will 
begin  on  or  about  September  30,  1988. 
and  depending  upon  the  availability  of 
funds,  will  be  funded  in  12-month  budget 
periods  within  a  4-year  project  period. 
Continuation  awards  will  be  made  on 
the  basis  of  satisfactory  progress  in 
meeting  project  objectives  and  on  the 
availability  of  funds.  The  funding 
estimate  outlined  above  may  vary  and  is 
subject  to  change 

Grantee  Financial  Participation 

There  are  no  grantee  cost 
participation  requirements  for  this 
program. 

Other  Review  Requirements 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  i:!372. 
Intergovernmental  Review  of  Federal 
Programs. 


Infonnation 

Information  regarding  the  business 
aspects  of  the  project  may  be  obtained 
from  Harvey  Rowe.  Grants  Management 
Specialist.  Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control.  2SS  E.  Paces  Ferry 
Rodd  N'E,.  Atlanta,  GA  30305.  telephone 
(404)  842-6575  Information  regarding 
the  technical  aspects  may  be  obtained 
from  Dr  Allan  S.  Susten.  Project  Officer, 
Extramural  Program  Branch.  Agency  for 
ToMc  Substances  and  Disease  Registry, 
1600  Clifton  Road.  NT..,  Chamblee  28- 
South.  Atlanta.  GA  30333.  telephone 
(404J  488-4630. 

Dated'  September  19. 1988.  ' 

Walter  R.  Oowdla. 

Acting  Admintstrvtar.  Agency  for  Toxic 
Substfjnces  and  Disease  Registry. 
jFR  Due,  68-.'18(n  Filed  »-22-e8;  845  «m| 
BUJJNO  COOE  41«0-70-ia 


Alcohol.  Drug  Abuse  and  MenUri 

Health  Administration 

Alcohol.  Drug  Atxiae  and  Mental 
Hearth  Advisory  Board;  Meeting 

agency:  Alcohol.  Drug  Abuse,  and 
Mental  Health  Administration. 
MOTICE  .Notice  of  meetings 


SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
Alcohol.  Drug  Abuse,  and  Mental  Health 
Advisory  Board  in  the  month  of  October 
1988.  The  Board  will  discuss  issues  in 
areas  of  treatment,  research,  prevention, 
and  education  vt«i-a-vts  the  legislative 
mandate. 

Committee  .\'unw:  Alcohol,  Drug 
Abuse,  and  Mental  Health  Advisory 
Board,  ADAMHA. 

Date  and  Time:  October  20-21:  9:00 
a.m. 

Place  Parklawn  Building.  Conference 
Room  G.  5600  Fishers  1-ane.  Rockville. 
Maryland  20857. 

Status  of  Meeting:  Open. 

ContacU  Barbara  Wagner,  Room  12C- 
05,  Parklawn  Building.  5600  Fishers 
Lane.  Rockville.  Maryland  20857,  (301) 
443-1910. 

Purpose: 'Y\\c  Board  assesses  the 
national  needs  for  alcoholism,  alcohol 
abuse,  drug  abuse,  and  mental  health 
treatment  and  prevention  services  and 
the  extent  to  which  those  needs  are 
being  met  by  State,  local,  and  private 
programs,  and  programs  receiving  funds 
under  Title  V  and  Paris  B  A  C  of  Title 
XIX  of  the  Public  Health  Ser^-ice  Act. 
The  Board  provides  advice  and 
recommendations  to  the  Secretary  and 
to  the  Administrator.  Alcohol,  Drug 
Abuse,  and  Mental  Health 
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Administration,  respecting  these 
activities  to  assist  in  guidmg  national 
strategies  aimed  at  the  amelioration  of 
alcohol,  drug  abuse,  and  mental  health 
problems. 

Substantive  infonnation.  summary  of 
the  meeting,  and  rosters  of  committee 
members  may  be  obtained  as  follows: 
Ms.  Barbara  Wagner,  Room  12C-05. 
Parklawn  Building,  5800  Fishers  Lane. 
Rockville.  Maryland  20857.  (301)  443- 

i?no. 

Ddle:  September  19.  1988. 
PeSgy  W.  CockfiU. 

Committee  Manuftement  Officer.  Alcohol. 
Drug  Abuse,  and  Mental  Health 
AJniinistration. 
|FR  Doc.  88-21»05  Filed  9-22-88;  8:45  an)| 

BKiJIM]  COOE  4I«0-2IMI 


Food  and  Drug  Administration 

Woricshop  on  Potency  Standards  for 
Recombinant  Human  Cytoklner,  Public 
Meeting 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Adniinislration  (F'DA)  is  announcing  a 
workshop  to  discuss  the  establishment 
of  potency  standards  for  recombinant 
human  cytokines. 

DATE:  The  workshop  will  be  held  on 
Thursday.  November  3,  8:30  a.m.  to  5 
p.m  .  and  Friday.  November  4. 1988.  8:30 
a.m.  to  12  m. 

ADDRESS:  The  workshop  will  be  held  at 
the  National  Cancer  institute  (NCI), 
Frederick  Cancer  Research  Facility, 
BIHr.  549.  Siiltiin  St.,  Frederick.  MD 
21701-1013 

FOR  FURTHER  INFORMATION  CONTACT: 
For  information  and  preregistration: 
Margaret  Fanning,  &)nference 
Coordinator,  PRI.  NCI-Frederick 
Cancer  Research  Facility,  P.O.  Box  B 
Frederick,  MD  21701-1013.  301-<J9a- 
1089. 
If  additional  information  is  needed: 
Theresa  L.  Gerrard.  Center  for 
Biologies  Evaluation  and  Reseiin  h 
(HFB^SJO).  Food  and  Drug 
Administration.  8800  Rockville  Pike, 
Bethesda.  MD  20857.  301-496-9084. 
SUPPLEMENTARY  INFORMATION:  On 
November  3  and  4.  1988,  FDA.  in 
conjunction  with  Biological  Response 
Modifers  Program  (BRMP).  National 
Cancer  Institute,  and  the  National 
Institute  of  Allergy  and  Infectious 
Diseases  (NIAID).  is  sponsoring  a 
workshop  on  potency  standards  for 
recombinant  human  cytokines-  The 
purpose  of  this  workshop  is  to  discuss 
the  establishment  of  standards  for  IL-1, 


TNF.  CM-CSF  C-CSF.  M-CSF,  IL-3,  IL- 
4,  and  IL-6.  FDA  requires  biological 
potency  testing  for  the  licensure  of 
biological  products.  However,  many 
cytokines  are  currently  being  used  in 
clinical  trials  before  recognized 
standards  are  available.  The 
establishment  of  biological  standards 
for  cytokines  would  be  of  benefit  to 
manufacturers,  regulatory  agencies,  and 
clinicians.  BRMP  would  like  to 
standardize  cytokines  and  provide 
distribution  services  for  these  standards 
in  the  same  way  that  it  has  established 
and  distributed  the  BRMP  standard  for 
11^2. 

The  goal  of  this  workshop  is  to 
improve  standardization  of  specific 
cytokine  bioassays.  The  sessions  will 
include  selected  presentations  of 
specific  cytokine  bioassays  describing 
procedure,  unit  definition,  data 
calculation,  and  standardization.  A 
general  discussion  of  the  pros  and  cons 
of  the  different  assays  as  well  as  the 
potential  for  standardization  will  follow 
each  session.  Criteria  for  the  selection  of 
standards  will  be  discussed  but  actual 
testing  and  selection  of  the  standards 
will  be  done  by  the  sponsors  as  a 
followup  to  this  meeting. 

To  obtain  a  copy  of  the  tentative 
agenda  and  preregistration  packet 
contact  Margaret  Fanning  (telephone 
and  address  above).  Persons  planning  to 
attend  should  be  aware  that  space  is 
limited  and  should  contact  Margaret 
Fanning  as  soon  as  possible. 

Daiod  September  16. 1988. 
lohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

jFR  Doc.  88-21723  Filfd  9-22-ftB:  fl:45  am) 
BKXIHO  COOe  41W-01'H 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
([>ochetNo.N-ft8-ie65) 

Submission  of  Proposed  Information 
Collection  to  the  Office  of 
Management  and  Budget 

agency:  Office  of  Administration.  HUD. 
ACTION:  Notice 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the  subject 
proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 


proposal.  Comments  should  refer  to  the 
proposal  hv  name  and  should  be  sent  to: 
lohn  Alliso'n.  OMB  Desk  Officer,  Office 
of  Management  and  Budget.  New 
Executive  Office  Building,  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Crisly.  Reports.  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7ih  Street. 
Southwest.  Washington.  DC  20410. 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

8UPPL£MENTARV  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  infonnation.  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

The  Notice  lists  the  following 
information:  (l)The  title  of  the 
information  collection  proposal;  (21  the 
ofTice  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use,  (4)  the  agency  form 
number,  if  applicable:  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal.  (6)  how  frequently  information 
submissions  will  be  required:  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 
\  'Authority:  Sef:tion  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C-  3S07;  Section  7\d)  of 
the  Department  of  Housing  and  Urban 
Oevelopment  Act.  42  U.S  C.  3S35(dl. 

Ddte:  September  19. 1986. 
David  S.  Cristy, 

Deputy  Director  Information  Policy  and 
Management  Division- 
Proposal  American  Housing  Survey — 

1989  Metropolitan  Sample  (AHS-MS) 
Office:  Policy  Development  end 

Research 
Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
1989  AHS-MS  is  a  longitudinal  study 
that  collects  current  information  on 
the  quality,  availability,  and  cost  of 
housing  in  ten  selected  metropolitan 
areas.  It  also  provides  information  on 
demographic  and  other  characteristics 
of  the  occupants.  Federal  and  local 
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government  agencie3  use  AHS  data  to      Form  Number  AHS-61.  62,  63, 66.  67.  68.      Frequency  of  Submission:  Annually 
evaluate  housing  issues.  ^nd  590  Reporting  Burden: 

Respondents:  Individuals  or  Households 


na^aSiJL  *  ^'sssusi*^  x    tsuiLs?    -  ewdenhort 


Total  Estimated  Burden  Hours.  ^.386 

Status.  Revision 

ContacL  Duane  T,  McGough.  HUD.  [202] 

755-5060.  Leonard  |.  Nonr>',  Census. 

(301)  763-6550.  John  Allison.  OMB. 

(202)  395-6880 

Date:  September  19,  1988. 
(FR  Doc,  88-?lfl65  Filed  9-22-88:  8-45  am) 
0IUJMO  COM  4?11M)I-H 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-030-Oe-43 11-131 

Lifting  of  Closure  and  Restrictions  on 
Public  Lands;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior 

action:  Notice  of  hftmj?  of  August  30 
closure  and  restnctiona  on  public  lands 
pursuant  to  43  CFR  8364.1. 

summary:  The  following  activities  were 
prohibited  or  restricted  on  BLM 
aclmiaistpred  public  lands  in  the 
Rdwlins  District  until  further  notice: 
—Using  chain  saws  on  public  lands 
north  of  1-80  IS  prohibited  without  a 
special  permit  obtained  from  the  BLM. 
— Building,  mainiaining,  attending  or 
using  a  fire,  campfire  or  open  charcoal 
grill  .n  dU  forests  and  woodlands  in 
the  d:str:ct,  except  at  designated 
developed  recreation  sites  is 
prohibited.  Stoves  using  propane  or 
white  gas  may  still  be  used. 
—Smoking  is  prohibited,  except  within 
an  enclosed  vehicle  or  building,  a 
developed  recreation  site  or  while 
stopped  in  an  area  at  least  three  feet 
in  diameter  that  is  barren  or  cleared 
of  ail  flammable  material. 
Thesp  restrictions  or  prohibitions  no 
longer  apply. 

EFFECTIVE  DATE:  September  15.  1988. 
ADDRESS:  Bureau  of  Land  Management, 
1300  Third  Street.  Rawlins.  VVY  82301. 

FOR  FURTHER  INFORMATION  CONTACT: 

(Jeorge  Phiihps,  Bureau  of  Land 
.Management.  P.O.  Box  870.  Rawlins. 
Wyoming.  82301.  telephone  (307)  324- 

7171.6X1.375. 


U;ite:  September  16, 1960. 
Leslie  A.  Otivcr, 
Acting  District  Monofter 
[FU  Doc  88-21841  Filed  9-22-68:  8:45  am) 
BtLXJNQ  cooc  *av>-33-m 


EA2-920-06-4212-12:  A-231101 

Arizona;  Conveyance  of  Pubiic  Land  in 
Exchange  for  Private  Land 

September  16. 1988. 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

actkm:  Notice  of  exchange  of  land. 

SUMMARY:  This  action  informs  the  public 

of  the  completion  of  an  exchange 
between  the  United  Slates  and  Rancho 
Verdad,  a  Wyoming  Partnership.  The 
United  Stales  transferred  510  acres  of 
public  land  in  Pima  County  and 
accepted  title  to  1,580.87  acres  of  private 
land  in  Yavapai  County. 
FOR  FURTHER  INFORMATION  CONTACT. 
Marsha  Luke,  BLM  Arizona  State  Office. 
P,0.  Bnx  16563.  Phoenix.  Arizona  85011 
(e02) 241-5534. 

SUPPLEMENTARY  INFORMATION:  On  May 
16.  1988,  the  Bureau  of  l.,ind 
Management  trangferred  thp  following 
described  and  by  Patent  No  02-68-0032, 
pursuant  to  the  Federal  L.and  Policy  and 
Management  Act  of  October  21. 1976: 
Gila  and  Sail  Rivet  Meridian.  Ari2ooa 
T  12S.  R.  IIE.. 

Sec.  25.  \E'^*NEV«,  NSiSEVtNEV*.  SWVi 
SEV^NE"^.  E^W*^.  W'^EVi.  SWV, 
\WW.  WWSW%. 
Comprising  510  atires 
In  exchange  the  following  described 
land  was  conveyed  to  the  United  States: 
Cila  and  Salt  River  Meridian.  Arizona 
T.  11  N..  R  3  F. . 
Sec.  20.  lou  13  and  14: 
Sec.  21.  lutii  1  to  10.  incl..  IS  and  16  (surface 

only); 
Sec  ZS.  lots  1  to4.  incl..  Wl^EV^.W^, 
Excepting  the  portion  commencing  at  the 
NE  '■*  comer  of  said  sec  25.  said  comer 
being  a  G.LO.  brass  cap;  Thence  S. 
0T2O  59'  E..  148.27  ft  ,  to  a  1  ft.  X  1.5  ft.  x 
1.5  ft.  matpflia  rock  with  a  cross  scribed 
on  lop  markins  the  NW'y«  comer  of  sec. 
30.  T  n  N..  R.  4  E.;  Thence  S.  00*18  31' 
E..  1.988  24  ft,,  lo  a  stone  opproximateiy  4 
In.  X  10  in.  and  6  m.  above  ground  with 
"HES"  scribed  on  the  east  face,  said 


ilone  being  the  comer  No  2  of  H.ES.  No. 
324  and  the  true  Point  of  Besinning; 
Thence  S  0O*02'3B"  E  .  on  a  Ime  twtwctn 
the  HES  comer  No  2  and  Ihe  SE%  comer 
of  said  sec.  25  as  marked  by  G.LO.  brass 
cap.  a  distance  of  790.86  ft.  to  a  ""fc-in. 
rebar  with  cap  stamped  "LS  13015"; 
Thence  S.  47'37  U2*  W  .  1.M7  77  ft,  lo  a 
H-tn.  rebar  with  cap  stamped  "[,S 
13015";  Thence  S,  00'02'36*  W  .  420,00  ft , 
(0  a  S-tn.  rebar  with  cap  stamped  "LS 
13015";  Thence  S.  40*30'24'  E.,  2,214.58 
ft ,  to  the  True  Point  of  Beginning, 
containing  20  01  acres,  more  or  less 
Basis  of  Bearing  was  on  line  From  the 
NEW  comer  of  said  sec  25  lo  Ihe  SEV. 
comer  of  said  sec.  25  as  located  in  the 
field  and  from  BLM  notes  that  stale  a 
bearing  of  N.  00*10'  W  (surface  only  In 
lots  1  and  2.  W^^NEV*  and  WVi.  except 
meles  and  bounds  descnption): 

Sec  25,  EWNE^4,  SWV;NEV4  (surface 
only); 

Sec29,NWNWV4: 

Sec  33.  SWA 

Comprising  1.580.87  acres. 

The  purpose  of  this  notice  is  lo  inform 
the  public  and  interested  State  and  local 
government  officials  of  the  exchange  of 
public  and  private  land. 
John  T.  Mttus, 

Chief.  Brunch  of  Lands  and  Minerals 
OperoUona. 
FR  Doc  B8- 21821  Filed  9-22-68;  B:45ami 

BIUJNG  CODE  43t0-)3-« 


Bureau  of  Reclamation 

Availability  of  Planning  Report/Draft 
Environmental  Statement,  Westslde 
Irrigation  Project,  et  at. 

AGENCY:  Bureau  of  Reclamation.  Bureau 
of  Land  Management.  Interior. 
ACTION:  Notice  of  availability  of 
Planning  Repori/Orafl  Environmental 
Statement.  Westside  Irrigation  Project. 
Big  Horn  Division.  Pick-Sloan  Missouri 
Basin  Program.  Wyoming. 

SUMMARY:  Pursuant  to  section  102(2)(C) 

of  the  National  Environmental  Policy 
Act  of  1969.  as  amended,  the 
Departmeni  of  the  Interior  has  prepared 
a  planning  report/draft  environmental 
statement  (PR/DES)  on  the  development 
of  liie  Westside  Irrigation  Project,  which 
would  irrigate  4,068  acres  along  the  Big 
Horn  River  in  north  central  Wyoming. 
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The  land  is  administered  by  the  Bureau 

of  Land  Management 
Availability:  Copies  of  the  PR/DBS 

are  available  for  inspection  at  the 

following  locations: 

Washington  Liaison  Office — Resources 
Management.  Room  7456.  Bureau  of 
Reclamation.  Washington.  DC  20240. 
Telephone:  (202)  343-4778. 

Denver  Office  Library.  Code  7921-A, 
Bureau  of  Reclamation,  Denver 
Federal  Center,  Denver.  CO  80223. 
Telephone:  (303)  236-6963, 

Rrpiona!  Director,  Bureau  of 

Kecldmation.  Missouri  Basin  Region, 
P  O.  Box  36900.  Bilhngs.  MT  59107- 
6900.  Telephone:  (406)  657-6214. 

Grass  Creek  Resource  Area  Manager. 
W^orland  District.  Bureau  of  Land 
Management.  PO  Box  119.  Worland. 
VVY  82401.  Telephone'  (307)  347-9871. 
Single  copies  of  the  PR/DES  may  be 

uhtamed  on  request  from  the 

Washington  Liaison  Office,  the  Regional 

Director,  or  the  Grass  Creek  Resource 

Area  Manager,  at  the  above  address 

Copies  will  also  be  available  for 

inspection  in  libraries  in  the  vicinity  of 

Ihe  project. 
Duted.  September  16. 1988- 

C  Dale  Duvall 

Commissioner 

IFK  Doc  Bft-2in8  Filed  9-22-88:  8:45  am| 
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Fifth  and  Wildlife  Service 
1  FES  88-331 

AvallaMlity  of  F>nal  Environmental 
Impact  Statement  Arctic  National 
Wildlife  Refuge,  AK 

agency:  Fish  and  Wildlife  Service. 
Intf.nur. 

action:  Notice  of  availability  of  a  Hnal 
environmental  impact  statement  for  the 
proposed  Comprehensive  Conser^'ation 
Plan.  Wilderness  Review,  and  Wild 
River  Plans  for  the  Arctic  National 
Wildlife  Refuge.  Alaska, 

summary:  The  U.S.  Fish  and  Wildlife 
Service  has  prepared,  for  public  review. 
a  Final  Comprehensive  Conservation 
Plan.  Environmental  Impact  StatemenL 
Wilderness  Review,  and  Wild  River 
i'l.ins  (Plan)  for  the  Arctic  National 
Wildlife  Refuge.  Alaska,  pursuant  to 
sections  3U4(g](l),  605.  lOUa  and  1317  of 
the  Alaska  National  Interest  Lands 
Conservation  Act  of  1960;  section  3(d)  of 
the  Wilderness  Act  of  1964;  and  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969.  The  Plan  describes 
seven  alternatives  for  managing  the 
refuge  and  the  environmental 
consequences  of  implementing  each 
alternative.  The  document  also 


determines  the  suitability  of  all  the 
federal  lands  in  the  refuge  outside  of  the 
"1002"  coastal  plain  area  and  the 
existing  Arctic  Wilderness  for  inclusion 
in  the  National  Wilderness  Preservation 
System. 

dates:  a  Record  of  Decision  will  be 
issued  no  sooner  than  Novemher  9.  1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

William  Knauer.  Refuges  and  Wildlife, 
U.S.  Fish  and  Wildlife  Service.  1011  E. 
Tudor  Road.  Anchorage.  Alaska  99503: 
telephone  (9071  786-3399 
SUPPLEMENTARY  INFORMATION:  A 
summary  of  the  Plan  has  been  prepared 
and  will  be  sent  to  all  persons  and 
organizations  who  participated  in  any 
part  of  the  planning  process,  such  as 
scoping  meetings,  workshops,  or  in  other 
types  of  communication  with  the 
planning  team.  Copies  of  the  complete 
Plan  will  be  sent  lo  federal  and  state 
agencies.  Native  corporations,  local 
governments,  and  other  organizations 
and  individuals  who  have  already 
requested  copies.  A  limited  number  of 
copies  of  both  documents  are  availdble 
upon  request  from  .Mr.  Knauer. 

Copies  of  the  complete  Plan  are 
available  for  public  review  at  the  office 
of  the  Regional  Director,  at  the  above 
address:  at  the  Arctic  National  Wildlife 
Refuge  Office.  Room  226.  Federal  Bldg.  a 
Courthouse.  101  12th  Ave..  Fairbanks. 
Alaska  997D1,  and  at  the  following 
locations: 
IVS.  Fish  and  Wildlife  Senice.  Division 

of  Refuge  Management.  U.S. 

Department  of  the  Interior  Bldg.,  18th 

&  C  Streets  NW.,  Washington.  DC 

20240 
U.S.  Fish  and  Wildlife  Service.  Refuges 

and  Wildlife.  500  NE.  Multnomah 

Street.  Suite  1692.  Portland.  OR  97232 
U.S.  Fish  and  Wildlife  Service,  Refuges 

and  Wildlife,  500  Gold  Avenue  SW.. 

Room  1306.  Albuquerque.  NM  87103 
U.S.  Fish  and  Wildlife  Service.  Refuges 

and  Wildlife.  Federal  Building.  Fort 

Snelling.  Twin  Cities,  MN  55111 
U.S.  Fish  and  Wildlife  Service.  Refuges 

and  Wildlife.  Richard  B.  Russell 

Federal  Bldg..  75  Spring  StreeL 

Atlanta,  GA  30303 
US.  Fish  and  Wildlife  Service.  Refuges 

and  Wildlife.  One  Gateway  Center. 

Suite  700.  Newton  Comer.  MA  02158 
U.S.  Fish  and  Wildlife  Service.  Refuges 

and  Wildlife,  134  Union  Blvd.. 

Ukewood.  CO  80225 

Date:  September  16. 19B8. 
Bruce  Blanchard, 

Ojiviiar.  Em  ironmenlal Profecl  Hevievf 
(KR  Doc  e»-21B44  Filed  9-23-68;  8:45  amj 
aiUJMQCOOE  43l>-fii-N 


National  Park  Service 

Dinosaur  National  Monument  CO 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  correction  of  the  map 
pertaining  to  the  selection  of  an  access 
road  m  fee  and  adjacent  scenic 
easement  pursuant  to  the  Act  of 
September  8  I960  (74  Stat.  857-661)  and 
withdrawal  of  the  federally -owned 
lands  involved  in  this  correction. 

summary:  On  September  10,  1985. 
pursuant  to  the  authority  cited  in  the 
above  paragraph,  there  was  published  in 
FR  Vol.  50,  No.  175.  pages  36923  and 
36924  a  notice  of  the  selection  of  the 
Dinosaur  National  Monument  entrance 
road  serving  the  east  entrance  to  the 
monument  at  Deerlodge  Park. 

The  location  of  the  road  selected  and 
the  lands  and  ownerships  involved  are 
depicted  on  Drawing  No.  122/92.003 
entitled  "Dinosaur  National  Monument 
l^nd  Status  Map  09." 

It  has  recently  been  discovered  that  a 
short  segment  of  road  and  scenic 
easement  connecting  the  Cross 
Mountain  overiook  and  view  area  to  the 
road  identified  in  the  above  referenced 
publication  was  madvertanlly  omitted 
from  Drawing  No.  122/92.003 

Tliorefore.  pursuant  to  the  reasons 
and  the  authority  cited  above  the 
following  federally-owned  lands  are 
added  to  Dinosaur  National  Monument 
and  said  lands  are  hereby  withdrawn 
from  all  forms  of  enlr>'  and 
appropriation  under  pubhc  land  laws 
and  the  peneral  mining  and  mineral 
leasmg  laws  As  provided  in  section  2|al 
of  the  Act.  supra,  the  lands  included  in 
this  notice  constitute  a  part  of  the 
Dinosaur  National  Monument  and. 
therefore,  are  subject  to  the  laws  and 
regulations  applicable  thereto. 
.Notwithstanding  the  inclusion  of  these 
lands  into  the  monument,  the  Bureau  of 
Land  Management  is  authonzed  to 
administer  the  lands  hereby  selected  for 
scenic  easement  control  for  the  purpose 
of  liveslock  grazing  insofar  as  grazing  is 
consistent  with  section  3  of  the  Act  of 
September  6. 196a 

The  lands  affected  by  this  notice  and 
correction  are  all  located  within  the 
SEV*  SEV4  of  Sec  22  and  the  WW  SWU 
of  Sec.  23  in  T.  6  N..  R.  98  W..  6lh  ?M., 
Moffat  County,  Colorado.  The  additional 
roadway  selected  embraces 
approximately  4.82  acres  in  fee 
consisting  of  a  strip  200  feet  wide  and 
approximately  l.OSO  feet  long.  The 
additional  scenic  easement  embraces 
approximately  12.14  acres  and  lies  in 
two  strips  400  feet  wide  each  on  both 
sides  of  the  adjacent  lo  the  200  foot 
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roadway  These  parcels  will  now  be 
dpptcted  on  the  revised  Drawing  No. 
122/92.003  entitled  "Dinosaur  National 
Manumenl  Land  Status  Map  09'"  with  a 
revision  date  identical  to  this 
publication  date. 

DATES:  The  efTective  date  of  this  notice 
and  correction  shall  be  thp  date  of  the 
Federal  Register  in  which  this  notice 
appears. 

ADDRESSES:  The  revised  drawing  and 
the  scenic  easement  estate  and 
restrictions  are  on  file  in  the  office  of  the 
Superintendent  at  Dinosaur  National 
Munument.  Dinosaur,  Colorado;  the 
National  Park  Service,  Rocky  Mountain 
Regional  Office.  Land  Resources 
Division  in  Lakewood.  Colorado  and  the 
National  Park  Service,  Land  Resources 
Division.  Branch  of  Coordination  and 
Control,  Washington.  DC. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Chief.  Land  Resources  Division.  Rocky 
Mountain  Region.  National  Park  Service. 
P  O.  Box  25287.  Denver,  Colorado  80225. 
Telephone  303-96^-2610. 
William  Penn  Mott.  ]r . 
D.'T-'  ,■,,■,- 

[FR  Doc  8ft-21837  Tiled  9-22-88:  8:45  am| 
Bnxma  cooc  «3>»-70-« 


Upper  Delaware  Scenic  and 
Recreatiooal  Riven  Citizens  Advisory 
Council  Meeting 

agency:  Upper  Delaware  Citizens 
Advisory  Council,  National  Park 
Service:  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
of  the  forthcoming  meeting  of  the  Upper 
Delaware  Citizens  Advisory  Council 
Notice  of  this  meeting  is  required  under 
the  Federal  .Advisory  Committee  Act. 
date:  October  28.  1988,  7:00  p.m. ' 
address:  Town  ofTuslen  Hall. 
Narrowsburg.  New  York 
FOR  FURTHER  INFORMATION  CONTACT: 
John  T  Hulzky,  Superintendent;  Upper 
Delaware  Scenic  and  Recreational 
River,  P  O.  Box  C,  Narrowsburg.  NY 
12764-0159:  717-729-8251. 
SUPPtfMENTARY  INFORMATION:  The 
.Advisory  Council  was  established  under 
section  704(0  of  the  National  Parka  and 
Recreation  .Act  of  1978,  Pub  L  95-625. 
16  use.  1724  note,  to  encourage 
maximum  public  involvement  m  the 
development  and  implementation  of  the 
plans  and  programs  authonzed  by  the 
.Act.  The  Council  is  to  meet  and  report  to 
the  Delaware  River  Basin  Commission, 


the  Secretary  of  the  Interior,  and  the 
Governors  of  New  York  and 
Pennsylvania  in  the  preparation  and 
implementation  of  the  management 
plan,  and  on  programs  which  relate  to 
land  and  water  use  in  the  Upper 
Delaware  region.  The  agenda  for  the 
meeting  will  surround  management  of 
the  Delaware  watershed  water  supply. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Council  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Upper 
Delaware  Citizens  Advisory  Council. 
P.O.  Box  &4.  Narrowsburg.  NY  12764. 
Minutes  of  the  meeting  will  be  available 
for  inspection  four  weeks  after  the 
meeting,  at  the  permanent  headquarters 
of  the  Upper  Delaware  Scenic  and 
Recreational  River  River  Road,  l^* 
miles  north  of  Narrowsburg,  New  York; 
Damascus  Township.  Pennsylvania. 
.Alec  Gould. 

A{t!t>/i  Regional  Director,  Mid-AUanUc 
Region. 
[FR  Doc.  88-21838  Filed  9-22-88;  8:45  am) 
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upper  Delaware  Scenic  and 
Recreational  Riven  Citizens  Advisory 
Council  Meeting 

AQENCY:  Upper  Delaware  Citizens 
Advisory  Council.  National  Park 
Service;  Interior. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the  date 
of  the  forthcoming  meeting  of  the  Upper 
Delaware  Citizens  Advisory  Council. 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act. 
OATH:  November  18,  7:00  p.m.' 

Inclement  Weather  Reschedule  Date: 
November  26.  1988. 
ADORESS:  Zane  Grey  House. 
Lackawaxen.  Penn.sylvania. 
FOR  FURTHER  INFORMATION  CONTACT: 
fohn  T  Hutzky,  Superintendent:  Upper 
Delaware  Scenic  and  Recreational 
River.  P,0.  Box  C.  Narrowsburg.  NY 
12764-0159:  7l7-729-fl251. 
SUPPLEMENTARY  INFORMATION:  The 
.Advisory  Council  was  established  under 
section  704(f)  of  the  National  Parks  and 
Recreation  Act  of  1978.  Pub.  L  95-€25. 
16  use.  1724  note,  to  encourage 
maximum  public  involvement  in  the 
development  and  implementation  of  the 
plans  and  programs  authorized  by  the 
Act  The  Council  is  to  meet  and  report  to 
the  Delaware  River  Basin  Commission, 
the  Secretary  of  the  Interior,  and  the 


Governors  of  New  York  and 
Pennsylvania  in  the  preparation  and 
implementation  of  the  management 
plan,  and  on  programs  which  relate  to 
land  and  water  use  in  the  Upper 
Delaware  region.  The  agenda  for  the 
meeting  will  surround  Future  plans  for 
Zane  Grey  House,  and  information 
regarding  Zane  Grey,  the  author. 
The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Council  a  written  statement 
concerning  agenda  items  The  statement 
should  be  addressed  to  the  Upper 
Delaware  Citizens  Advisory  Council. 
P,0.  Box  M.  Narrowsburg.  NY  12764. 
Minutes  of  the  meeting  will  be  available 
for  inspection  four  weeks  after  the 
meeting,  at  the  permanent  headquarters 
of  the  Upper  Delaware  Scenic  and 
Recreational  River.  River  Road,  1% 
miles  north  of  Narrowsburg.  New  York; 
Damascus  Township.  Pennsylvania. 

Alec  Gould, 

Acting  Regional  Director.  Kfid-Atlantic 

Region. 

{PR  Doc.  88-21839  Filed  9-22-88;  6:45  Bm| 
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INTERNATIONAL  TRADE 
COMMISSION 


iTA-503<a)-16  and  332-2601 


President's  Ust  of  Articles  Which  May 
Be  Designated  or  Modified  as  Eligible 
Articles  for  Purposes  of  the  U.S. 
Generalized  System  of  Preferences 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
scheduling  of  hearing. 


'  Announcemrnls  ofcarK^tliiliun  (h>«  (o 
incipfTif'nt  wetHher  will  b€  m«d«  by  redio  itollona 
WUNH.  WDIX:.  WSUL  and  WVOS. 


'  Announcements  of  cancetUtion  tluv  (u 
inckfiMnt  weather  will  b«  m^Ae  b>'  radio  •tiiic 
WDNK  WDLC  WSUL  end  WVOS. 


:  Following  receipt  on  August 
29. 1988.  of  a  request  from  the  U.S.  Trade 
Representative  made  in  part  at  the 
direction  of  the  President,  the 
Commission  instituted  investigation  No. 
TA-503{a)-16  and  332-260  under 
sections  503(a]  and  131(b)  of  the  Trade 
Act  of  1974  (19  U  S.C.  2463(a)  and 
2151(b))  and  section  332(g)  of  the  Tariff 
Act  of  1930  (19  U-S.C.  1332(g))— 

(11  Pursuant  to  sections  503(a)  and 
131(a)  of  the  Trade  Act,  and  the 
authority  of  the  President  delegated  to 
the  U.S.  Trade  Representative  by 
sections  4(c)  and  8(c)  and  (d)  of 
Executive  order  11846.  as  amended,  to 
advise  the  President,  with  respect  to 
each  article  listed  in  Part  A  of  the 
attached  Annex,  as  to  the  probable 
economic  effect  on  U.S.  industries 
producmg  like  or  directly  competitive 
articles  and  on  consumers  of  the 
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elimination  of  U.S.  import  duties  under 
the  U.S.  Generalized  System  of 
Preferences  IGSP).  In  providing  its 
advice,  the  USTR  requested  the 
Commission  to  assume  that  benefits  of 
the  GSP  would  not  apply  to  imports  that 
would  be  excluded  from  receiving  such 
benefits  by  virtue  of  the  "competitive 
need"  limitations  specified  in  section 
504((;)of  the  Act. 

(2)  Pursuant  to  section  332(g)  of  the 
Tariff  Act  and  the  direction  of  the 
FVesident — 

[.\]  To  advise  the  President,  with 
rnspRct  to  each  article  listed  in  Part  B  of 
the  attached  Annex,  as  to  the  probable 
economic  effect  on  U.S.  industries 
producing  like  or  directly  competitive 
articles  and  on  consumers  of  the 
rifmoval  of  articles  in  Part  B  from 
eligibility  for  duty-free  treatment  under 
the  GSP 

(B)  In  accordance  with  section 
5M|c}(3}(A)(i)  of  the  Trade  Act.  to 
advise  the  President  on  whether  any 
industry'  in  the  United  States  is  likely  to 
be  adversely  affected  by  wniving  the 
competitive  need  limits  for  countries 
specified  with  respect  to  the  articles 
listed  in  Part  C  of  the  attached  Annex 
and  for  the  Philippines  for  certain 
ulcohoU;  and. 

(C)  To  advise  the  f^esident.  with 
respect  to  whether  products  like  or 
directly  competitive  with  those 
described  in  Part  A  of  the  altdched 
Annex  were  being  produced  in  the 
Ignited  Slates  on  |anuary  3.  1985,  for 
purposes  of  section  504(d)  of  the  Trade 
Act. 

EFFECTIVE  DATE:  September  15. 1988. 
FOfl  FUHTWER  INFORMATION  CONTACT. 
ID  Textiles  and  apparel.  Mr.  Larry 
Butler  (202-252-1470) 

(2)  Chemical  products.  Ms  Cynthia 
Trainer (202-252-1354) 

(3)  Minerals  and  Metals.  Mr.  jim  Lukes 
(202-252-1426) 

14)  General  Manufacturers,  Mr.  Eric 

l^anger  (202-252-1497) 

AH  of  the  above  are  in  the 
Commission's  Office  of  Industries.  For 
mformalion  on  legal  aspects  of  the 
investigation  contact  Mr.  William 
Gearhart  of  the  Commission's  Office  of 
the  General  Coun«el  at  202-252-1091. 

Background 

The  USTR  announced  the  items  which 
have  been  sen!  to  the  Commission  for 
probable  economic  effect  advice  in  the 
Federal  Register  of  July  20.  1988  (53  FR 

24733). 

Public  Hearing 

A  public  hearing  in  connection  with 
the  investigation  will  be  held  in  the 
Commission  f  leanng  Room.  500  E  Street 


SW.,  Washington.  DC  20438.  beginning 
at  9:30  a.m.  on  October  11.  1988,  and 
continuing  as  required  on  October  12 
and  13.  All  persons  shall  have  the  right 
to  appear  by  counsel  or  in  person,  to 
present  information,  and  to  be  heard. 
Persons  wishing  to  appear  at  the  public 
hearing  should  file  a  request  to  appe.ir 
and  should  file  a  prehearing  briefs 
(original  and  14  copies)  with  the 
Secretary.  United  Slates  International 
Trade  Commission.  500  E  St..  SW.. 
Washington.  DC  20436,  not  later  than 
noon.  October  3,  1988.  Posthearing  briefs 
must  be  Tied  by  October  19,  198a 

Written  Submlssioos 

In  lieu  of  or  in  addition  to 
appearances  at  the  public  hearing, 
inti^rested  persons  are  invited  to  submit 
written  statements  concerning  the 
investigation.  Written  statements  should 
be  received  by  the  close  of  business  on 
October  19. 1988.  Commercial  or 
financial  information  which  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Ccmfidential  Business 
Infomiiition'  at  the  top.  All  submissions 
n;queslinj;  confidential  treatment  must 
conform  with  the  requirements  of  $  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons.  Al!  submissions 
should  be  addressed  to  the  Secretary  at 
the  Commissions  office  in  W'ashington. 
DC. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  252-1810. 

By  onier  of  the  Commlssion. 
Kennelh  R.  Masoa. 
Sei^rvtary. 
Issued.  September  2a  1968. 

Annex  ' 

A.  Petitions  to  add  products  to  the  list 
of  eligible  articles  for  the  Generalized 
Systems  of  Prefcrcnces- 
1519.30.40 
2905.17.00 
2907.11.00 
2917.19.15 
2917.19.2510 
291B.]9.50(pg 
3817.10.00 
701910.40 
9607.20.00 
96O7.2D.0O40 
9607.20.0080 


B.  Petitions  to  remove  products  from 
the  list  of  eligible  articles  for  the 
Cfcneralized  System  of  Preferences. 
2804.69.10 

2916.39.15 
2933.90-47 
7307.93.30 
9025.11.20 

C.  Petitions  for  waiver  of  compeIiti%'e- 
need  limit  for  a  product  on  the  list  of 
eligible  products.* 

9503.90.50  (Mexico) 
9503  90.60  (Mexico) 
9.503.90.70  (Mexico) 

IFR  Dor   B8-21885  Filed  &-22-«8:R:4S  ami 
BILUHG  CODE  702O-20-M 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  to  Engage  tn  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by49U.S.Cl0524(bl(l)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  m  49  U.S.C. 
105241b). 

a.  1.  Parent  Corporation:  Lane  County 
Implement  Inc..  East  Hwy.  96,  Box  647, 
Dighton,  KS.  67839 

2.  Wholly-owned  subsidiaries  Ness 
County  Implement  Inc..  East  Hwy.  96. 
N(;ss  City.  KS.  67560. 

b.  1-  Parent  corporation  and  address 
of  principal  office:  Lock  (oint  Tube  Co., 
inc..  1400  Riverside  Drive.  South  Brnd. 
Indiana  46616. 

2.  Wholly-owned  subsidianes  which 
will  participate  in  the  operations,  and 
Slate(s)  of  incorporation:  (i)  Roman 
Manufacturing,  Inc.;  an  Indiana 
corporation. 


C-  1  Parent  KypofBiKXi  a^n-z  adoress 
ol  pnncipa)  ofhce  Toyota  Molcx 
Sates,  USA..  w>c ,  i900i  S  West- 
ern Avenue.  Ton-ance  Caiifomo 
9CI509  CaWo»T« 

2.    WtyjOy-owned    sutiSKkantsS    •'fucf 
wO)   participate   <i   me   opwatuxis 
(0  Tovota  MoiOf  Otstnbauxs,  toe 
l&OOl     S      Western     Aveooe 
TonancQ,  Cawioma  &QS09  CaUlomifi 


■  Sw  USTR  Faderal  Re«uter  ncilice  of  )bly  20. 
19B8  (S3  FR  27433)  for  BrIicJe  deftCHpttOtU. 


*  Ad\-ice  IB  filsn  requested  for  th^  Fliillpplfm  t»-ilh 
reap«cl  lo  cxrlAin  alcol^ols  (f-fTS  1519.30  W  and 
2«fi.17.(»). 


y 
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State  ot 


(ii)  Vencie  Processor?,  inc  .'VCH. 
T'anstxxi  [>visi(yi,  ^9001  S 
rtestem  Avertue.  Torranc*. 
Oflltfomia  905O9         


NoraU  R.  McGee. 

\FH  I>^.  «a-21Hflr  Filed  9-23-88;  8:45anil 

BtU.lMO  COOC  r03S-01-ll 


[Finance  Docket  No.  31317] 

Bad  Water  Une^  AcQuisltion  and 
Operation  Exemption 

Bad  Water  Une  (BWL)  has  filed  a 
notice  of  exemption  to  acquire  by 
purchase  and  to  operate  approximately 
26  6  route  miies  of  rail  line  of  Chicago 
and  North  Western  Transportation 
Company  (C*N\V]  located  at  Shobon. 
WY  and  extending  from  milepost  699.0 
to  milepo3t  725.6  at  Riverton.  WY  The 
agreement  for  the  transfer  of  this  rail 
hne  between  BWL  and  CSNW  was  to  be 
consummated  approximately  on  or 
before  September  1.  1988. 

This  transaction  will  also  involve  the 
issuance  of  securities  by  BWL  which 
Will  be  a  Class  III  earner.  The  issuance 
of  these  secunties  will  be  an  exempt 
transaction  under  49  CFR  1175  1 

Any  comments  musl  be  filed  with  the 
Commission  and  served  on:  Peter  F. 
Monarly,  Werner,  McCaffrey,  Brodsky  & 
Kaplan,  P,C  ,  suite  BOO.  1350  New  York 
Avenue  N'W  .  Washington.  DC  20(Xk>- 
4797.  and  Mack  H.  Shumate,  jr..  Chicago 
and  North  Western  Transportation 
Company,  One  North  Western  Center. 
Chicago,  IL  60606. 

BWL  has  provided  the  appropriate 
State  Misioric  Preser\ation  Officer  with 
the  identification  of  sites  and  structures 
la)  listed  ;n  the  National  Register  of 
Historic  Places,  and  (b)  50  years  old  and 
older,  that  will  be  transferred  as  a  result 
of  the  transaction. 

The  notice  is  filed  under  49  CFR 
1 150,31-  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  September  7.  1988. 


By  the  Commission,  jane  F.  Mackatl, 
Director.  Office  of  Proceedings. 
NoreU  R.  McGee, 
Secuvtary. 

[Fit  Doc  88-21632  Filed  9-22-88;  8:45  am] 
nuMO  COOC  noi-oi-ai 


f  Rnance  Docket  No.  313141 

Fort  Worth  A  Weatem  Railroad  Co^ 
Acqufattlon  and  Operation  Exemption 

Fort  Worth  tk  Western  Railroad 
Company  (FT^W),  a  noncarrier.  has  filed 
a  notice  of  exemption  to  acquire  end 
operate  approximately  6.65  miles  of 
railroad  of  Burlington  Northern  Railroad 
Company  (BN)  located  in  Fort  Worth. 
TX.  The  rail  line  extends  from  milepost 
00,00  (the  old  freight  house)  along  a  line 
referred  to  as  "City  Lead"  to  milepost 
741.05  (the  Eighth  Avenue  Yard)  and 
then  to  milepost  736.30  (Northeast  21st 
Street).  FWW  will  also  acquire 
incidental  trackage  nghls  to  operate 
over  1,646  feet  of  rail  line  owned  by  St. 
Louis  Southwestern  Railway  Company. 

The  agreement  for  transfer  of  the  lines 
between  FWW  and  BN  was  to  be 
consummated  on  or  about  September  8, 
1988.  This  transaction  will  also  involve 
the  issuance  of  secunties  by  FWW. 
which  will  be  a  Class  III  carrier.  The 
iBsuance  of  these  securities  is  an  exempt 
transaction  under  49  CFR  1175.1. 

FWW  must  preserve  intact  all  sites 
and  structures  more  than  50  years  old 
until  compliance  with  the  requirements 
of  Section  106  of  the  National  Historic 
Preservation  Act.  16  U.S.C  470.  is 
achieved.  See  Class  Exemption  —  Acq. 
f-  Oper.  of  ft  Lines  under  49  USC 
10901.  4  I,C,C2d  305  (1988).' 

Any  comments  must  be  filed  with  the 
Commission  and  served  on  Kevin  M, 
Sheys,  of  Weiner.  McCaffrey.  Brodsky  & 
Kaplan.  PC,  1350  New  York  Avenue 
NW..  Suite  800.  Washington.  DC  20005- 
4797.  and  Ethel  A.  Allen.  3800 
Continental  Plaza,  777  Main  Street.  Fort 
Worth.  TX  76102. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  (he  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under 49  US.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 


>  FWW  haa  certtriwd  th«(  it  Sai  Idenliried  luch 
ntea  and  siruclum  to  ih«  «ppropfi«tt  aUle  hiilonc 
prwnarvation  ofTice  for  Te^aa. 


petition  to  revoke  will  not  automatically 
slay  the  transaction. 
Decided  September  14.  1988. 

By  the  Commission.  )ane  F.  Mackall. 
Director,  Office  of  Proceedings. 
NonU  R.  McG««, 
Secretary 

\V^  Doc  88-21  ft33  Filed  9-22-88.  ft  45  am] 
BILLMQ  COOC  ?03«~«1-N 


Ralaaaa  of  Waybill  Data  to  Truatec  of 
ttia  Chicago,  Mlaaourt  and  Western 
Railroad  Co. 

The  Commission  has  received  a 
request  from  the  Tnistee  of  the  Chicago, 
Missouri  and  Western  Railroad 
Company  (CMftW)  for  permission  to 
access  certain  1985,  1986  and  when, 
available.  1987  waybill  data  for  use  by 
the  Trustee,  his  counsel,  and  expert 
consultants.  The  CMAW  is  currently 
operating  in  bankruptcy  while  the 
Trustee  assesses  alternatives  for  its 
future.  The  presiding  judge  in  the  matter 
has  directed  the  Trustee  to  evaluate 
whether  the  CM&W  can  be  reorganized 
as  a  operating  entity  in  whole  or  in  part 
or  disposed  of  in  whole  or  part.  Access 
to  certain  waybill  data  will  permit  the 
Trustee  to  analyze  traffic  flows  via 
CMAW's  major  gateways — Chicago.  Si. 
I,.oui».  and  Kansas  City — in  order  to 
assess  the  potential  interest  for 
voluntary  coordination  agreements 
between  CM&W  and  other  railroads  and 
to  review  the  potential  interest  of  other 
earners  in  purchasing  CMiW  assets. 

Specifically,  the  Trustee  requests 
certain  selected  data  items  for  only 
those  waybill  records  which  are 
geographically  relevant  to  his  enalysls. 
Accordingly,  the  Trustee's  request  is 
restricted  to: 

(1)  Waybill  records  for  traffic  which 
originates  in  IL.  MO  or  KS  and 
terminates  in  IL,  MO  or  KS:  or 

(2)  Waybill  records  for  traffic  which 
originates,  terminates  or  interchanges  at 
one  of  the  following  points:  Chicago,  lU 
joliet.  lU  Lincoln.  IL;  Springfield.  lU  E. 
St.  Louis.  IL/St.  Louis,  MO.  and  Kansas 
City.  MO/KS, 

The  Commission  requires  rail  carriers 
to  file  way  bill  sample  information  if  in 
any  of  the  past  three  years  (hey 
terminated  on  their  lines  at  least:  (1) 
4.500  revenue  carloads  or  (2)  5  percent 
of  revenue  carloads  in  any  one  Stale  (49 
CFR  Part  1244).  From  this  waybill 
information,  the  Commission  has 
developed  a  Public  Use  File  that  has 
satisfied  the  majority  of  all  waybill  data 
requests  while  protecting  the 
confidenlialily  of  proprietary  data 
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submitted  by  the  railroads.  However,  if 
confidential  waybill  data  are  requested, 
as  in  this  case,  we  will  consider 
releasing  the  data  only  after  public 
notice  is  given  and  certain  protective 
conditions  are  met.  More  specifically. 
under  the  Commission's  rules  for  release 
of  waybill  |Ex  Parte  385  (Sub-No.  2).  49 
CFR  1244.8}.  we  will  not  release  any 
confidential  waybill  data  until  after:  (1) 
Public  notice  is  provided  so  affected 
parlies  have  an  opportunity  to  object 
and  (2)  certain  requirements  designed  to 
protect  the  data's  confidentiality  are 
agreed  to  by  the  requesting  parly. 

If  any  parties  object  to  this  request, 
they  should  file  their  objections  (an 
original  and  3  copies)  with  the  Director 
of  the  Commissions  Office  of 
Transportation  Analysis  (OTA)  within 
14  calendar  days  of  the  date  of  this 
notice.  Objections  should  identify  the 
parties  seeking  the  waybill  data,  state 
the  purpose  for  which  the  data  are 
sought,  and  include  all  grounds  for 
objection  to  the  full  or  partial  disclosure 
of  the  requested  data  The  Director  of 
OTA  will  consider  these  objections  in 
dettfrmining  whether  to  release  the 
requested  waybill  data.  Any  parties  who 
objected  will  be  timely  notified  of  the 
Director  8  decision. 

Contact  Elaine  Kaiser  or  James  Nash. 

(202) 275-7684. 

Norela  R.  McGea, 

Spt:!ytor\ 

IKK  Doc  aft-21K33  Filed  »-22-«8:  8:45  am) 

BILLMQ  COOC  7D3fr-«1-«l 


DEPARTMEKT  OF  LABOR 

Labor  Advtaory  Conunittee  for  Trade 
Negotlationa  and  Trade  Policy; 
Meeting 

Ihirsuant  to  the  provisions  of  the 
Federal  Advisor)'  Committee  Act  (Pub. 
L  92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steenng 
Subcommittee  for  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 


Date,  time  and  place:  October  11. 
1988.  9:30  a.m..  Rm.  4215  A&B  Frances 
Perkins.  Department  of  Labor  Building. 
200  Constitution  Avenue  NW.. 
Washington.  DC.20210. 

Purpose:  To  discuss  trade  negotiations 
and  trade  policy  of  the  LNted  States. 

This  meeting  will  be  closed  under  the 
authonty  of  section  10(d)  of  the  Federal 
Advisory  Commillee  Act  and  5  U.S.C. 
552b(c)ll).  The  Committee  will  hear  and 
discuss  sensitive  and  confidential 
matters  concerning  U.S.  trade 
negotiations  and  trade  policy, 

FOR  FURTHER  INFORMATION,  CONTACT: 

Fernand  Lavailee.  Executive  Secrelar>', 
Labor  Advisor>  Committee.  Phone:  (202) 
523-6565.  Signed  at  Washington.  DC  this 
16th  day  of  September  1988. 
Eugene  K.  Lewson. 

Deputy  Under  Sffcretary  International  Affairs. 
IFR  Doc  88-^1730  Filed  9-22-88:  8:45  am] 
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Office  of  the  Secretary 

Delegation  of  Auttiortty  and 
Assignment  of  Reaponaibllity;  Office 
of  Labor-Management  Standards 

Effective  July  6.  198ii.  I  have  delegated 
authonty  to  Mr  William  White.  Deputy 
Assistant  Secretary  for  Labor- 
Management  Standards,  and  have 
assigned  to  him  responsibility  for 
performing  a!!  of  the  duties  and 
functions  previouslj'  assigned  to  the 
Assistant  Secretary  for  Labor- 
Management  Standards. 

This  delegation  will  remain  in  effect 
until  a  duly  appointed  Assistant 
Secretary  for  Labor-Managemenl 
Standards  takes  office. 

Signed  at  Washington.  DC.  this  16th  day  of 
September.  lt*88. 

Ann  Mclaughlin, 

Secrvtary  of  Labor. 

[FR  Doc.  H8-2172H  Filed  9-23-88;  8:4S  amj 

BtUJMG  COOC  4StO-«ft-H 


Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance;  A.D.G. 
Sportswear.  Co.  et  al. 

Pelihons  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

T^e  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
mibject  matter  of  the  investigations  ma> 
request  a  public  heanng.  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below. 
not  later  than  October  3. 1988. 

interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  3, 1988. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  601  D  Street  NW.,  Washington. 
DC  20213 

Signed  at  Washlngtoa  DC  tliis  12lh  day  of 
September  1988. 
Glean  M.  Zech. 

Acting  Director.  Office  of  Trade  Adjttstawnt 
Assistance. 


Appendix 


PBMoner  (unon/worfcars/flrm) 


ADG-  Sponswear  Co  (ILGWUI  __-., 

Bayou  R«80urce6,  Hk  (Worfcars)   

Brazos  Gas  Compressmg  Co  (Company)... 
Con««<t.  Inc  (Company)  . 


Core  Sflrvce  inc  (Conipany>„ 
Core  Service,  inc  (Compainy)^ 
Core  5«rvicfl.  Inc  (Company) „ 
Core  Servic«.  loc  (Company)™ 
Core  Sery«ce.  loc  (Compaf^_ 
Core  Service  inc  (Company)  . 
Culberson  Wen  Service  Inc  (Cornpanyt„ 


TX 

HourtoaTX 

Corpus Cfviali,  TX.. 

Vtetofta.TX 

Holbfonviile.  TX  .. 
Camzo  Spnngs.  TX 
San  Anlomo,  TX I 

HoustoaTX 

: I 


Dale  of 

pemion 


TX... 


9/12/86 
9/12/88 
9/12/88 
9/12/88 
9/12/88 
9/12/88 
9/12.'B8 
9/12/88 
9/12/88 
9/12/88 
9/12/88 


8/30/88 
8/12/88 
8/30/88 

9/1/88 
8/30/88 
8/30/88 
8/30/88 
8/30/88 
8/30/86 
8/30/88 

9/1/88 


PeWion 

r*o 


Arttdes  produced 


20.933  Women  s  CVesses 

20.934  Crude  CM  &  Gas 

20.935  .  ON  ana  Gas. 

20.936  Oii 
Ori 

,  CM 
Ot. 
Oil 
O* 
Ol 
OJt. 


20.937 
20.938 
20.939 
20.940 
20.941 
20.942 
20.943 
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APp£*iDix — Continued 


Date 

fecetv«c] 


peVbon 


Aflctes  produced 


Got  Togs.  Ifx:  (U-GWUJ   - 

'>jtjrym  and  9rBvman,  try:  RGWUl,     ., 

t^isf^ers  Btg  Wheel  (Worfcef^t 

f-encn  'oo  &  SuDDiy  Co  I'm;  (Conipany) 

jeoc*v»c«i  Sendee  kic  fWoAerrt 

3*esp«  Ofl  Co  fCornpanvl 

GraeKi'  EJ  Paso  Corp.  (Wortiarsl. 

Mailitxxlon.  Co   {WoO«*r») __„-___-_„_ 

iSC  Syslems  Corp  pWorVen) - 

i  I  Ml  ''istMji'Ml  Shoe  Co  (UFOwj  

MNO  CMtig  Cov  ISoudivn  0>v  I  <CMwany) 

MNO  CMIng  Coip  (Nonhar^  On  )  (Cofi^anv) 

Martfte  P»1ro4«um  Corp  (Company! 

Matloon  Gament  Co  (ILGWU) 

Mirffln  OUhnfl  Co  (Wcrten>    . 

Murray  Macflfnery  (G  U  P  )   - 

Pacesetter  Soortwiaar  tACTWU) 

S  W  Jack  Orriang  Ca  (Wor*ar»)  ^ 

Seara  Truck  Ire  Serv  Cantar  (WorttanJ 

5tandartl.Cooaa-71taictiflr  Varrta  Co-  (ACTWA)  ^ 
Si-  Marya  Bar  Co  (WorMnI 

StmOari  CM  Producaon  Ca  (Company) 

SmnOari  Oa  Producaon  Co  tComiMnyt  - 

Standard  Qa  Producaon  Ca  IConiptngi 

Wastangtor  Mtg  Co,  Inc  (Company) 

¥Vi»B  Dndaig  Co  (Woilwral - -.. 

Brama  Gaa  Comproaaaig  Co.  rCoMpariy) 

nacovary  Reaourcea  Ccrv  fWorlian} 

Daa  Caa  Appwal  mc  (Conipany; 

Ekloo  Apparal  Co..  mc  iCompany)  _ 

♦■i^rwod  Mtfa.  Inc.  (Fiariilii)  (Company) 

ll«>iaaoa  Mala,  tac  (Qiimn  (Convant) 

>*)««>od  Mala.  IK  Vtod  Soaao  Spnnga)  IConv*. 

nyl 
Heavy  Duty  l^g.  Co  (Coraparty) — 


Boston.  MA 
,  BoMon.  MA     _    

ElUrooa  C«y.  PA .— 

Odasaa.  t» 

SWttord.  TH 

AMarta.  TX 

I  EiPaao.  TX  

'  Maya,  KS      — 

I  Spokane.  WA _. 

Mannail.  MO      

MagnMa.  Tx      

Bndgeoort.  Tx     _.._ 

Mooston,  TX 

Matloan.  H 

I  MCIia.KS 

wt  .  

PA 

S<jcWianaan.  «)V 

Clay.  NY 

Chattanooga,  tn 

SI  Marya.  PA    

Caapar.  WY _ 

Oklahonw  Ctty,  OK.. 

Latayatla.  L>    

NaanyiHe.  TN 

EUrtk^g.  TX  

Chou*anl.  LA    . 

Gortiam,  KS 

Moneniaald.  TN    . 

Elktor,  KY 

FranWm.  KV 

QamatalKV 

Red  Bofeng  Spiaiga, 
TN 

Gamaboro,  TN 


B/12'9e 

8 '31 '88 

2<)9Ai  ' 

e/U'M 

e'5i/e8 

20  945 

9/12/ea 

&■  30/88 

2C9A8  1 

8/12/86 

9' I '88 

2t)847 

9'1J'88 

4-?9/88 

20,948 

8/12/m 

8/30/88 

20,949 

9/12'Se 

8.30/68 

2C960  1 

9/12/88 

9/1/88 

20,951 

9/12/88 

8'26/e8 

20,962 

9/12/88 

8/30/98 

20,953  ] 

»/<2fm 

8/30/88 

20,954  • 

>/i2/ae 

8' 30/88 

K^^^ 

9/1298 

9  2' 88 

20  956 

9/12/88 

8/31/88 

20  957 

9/12  88 

8,X'88 

aC95« 

9/12/88 

8/ 28  88 

20  959 

9/12/88 

8/29 '88 

20  960 

9/12/88 

8/25/88 

20  961 

9/ 12/88 

9/1/88 

20,962 

9/12/88 

8,31/88 

20,963 

9/12/98 

8/25/88 

20,964 

9/12/88 

8/29/88 

20,965 

9/12/88 

8/29/88 

20  966 

9/12/98 

8/29/88 

20  967 

9/12/a8 

s/ivae 

20  968 

9/12/88 

8/29/88 

20  969 

9/12/88 

8/30/88 

20  970  1 

9/12/88 

8/31/88 

20971 

9/12/88 

8/15/88 

20,972 

9/12/88 

8/16/88 

20  973 

*/i2/ea 

8/15/88 

20  974 

«/i2/ae 

8/15/88 

20,975  1 

9/12/88 

8/15/88 

20,976 

9/12/88  ,     B/15/S6 


Lwies'  Siurls 

Rfltad  MercftMvAsa 

Truck  D««*orW«) 

Oil  &  Gas  Oau 

O'ude  CXI  &  Natural  Gas 

Jeans,  Slurta  Jackets  &  Shorn 

Cwf«UServces 

Mm  Comoutsrs  A  Perpher*  i:>e<rH:es. 

Mer  s  Morti  ^OOlweai 

Oil  S  Gas  Drilling 

◦ri  ft  Gas  DnHing 

Oil  A  GaB 

Ladies  Ora&ses  &  Acpar« 

CruOe  CM  &  C>as 

Grev  Iron  Casings 

Mer's  Topcoats  &  Suits 

Grvxle  Oi  &  Gas 

Sates  ana  Service  ot  'we%  ard  Batteoes 

Grey  Vam 

Pacfcagtfig  ParVT>on» 

Crude  CX 

CrudsO* 

C/TudeOii 

Men  s.  Women  s  A  C^dian  s  Appwei 

On  &  Cias  OnBioQ 

oa  and  Gas 

CnideOt 

Uen  &,  woman's  4  CTaldran  •  Appw«l 

Men  s.  Women's  A  CVi«lren  s  A^iparal. 

Man  8.  Wo*T»en  8  A  ChiWrer  s  Apcwel 

Men's.  Woman's  A  CMdrsn  s  Ajsperal. 

Men's.  Women's  A  ChMren  s  Apparel. 


20.977     PMen's.  WcKneri  s  A  C^uven  9  Appa'el. 


|FR  Ddc  aS-21731  PUed  0-22-68:  8:45  sm] 


DfnniiMttofw  R>gM  dfcig  EMglbMlty 
To  Appty  for  Worttcr  AdMtm«nt 
AMistanc«;  Pstoraon  Qaamiotor*  •) 


In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  herein  presentj 
summaries  of  determinations  regarding 
etigibittty  to  apply  for  adjustment 
assistance  issued  during  the  period 
September  5.  1988-September  9.  1988. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certifscalion  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met 

(1 )  That  a  significant  number  or 
proportion  of  the  workers  m  the 
workers  firm,  or  an  appropriate 
subdiviaion  thereof,  have  become  totally 
or  partially  separated. 

12!  That  sales  or  production,  or  both. 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 


appropriate  aubdivision  have 
contnbuted  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  m  sales  or  production. 

Negative  DaienniiuitioiM 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  [3J 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firms 

TA-W-20.761;  Paterson  Cearmotors. 
Paterson.  Nf 

In  the  following  cases  the 
investigation  revealed  that  cntenon  (1) 
has  not  been  met  for  the  reasons 

specified. 

TA-  W-20. 750;  American  Felt  &  Filter 
Co..  Siaffordville.  CT 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA'W-20,799:  National  Plastics  Corp^ 
/eaniietlt?.  PA 

Increased  imports  did  not  contribute 
unpurtanlly  to  workers  separalioas  at 

\Le  firm. 

TA-W-2D.795:  Gavm  Jblecironics. 
Sowersft.  Nf 


Increased  imports  did  not  contribute 
Importantly  to  workers  separations  at 
the  firm. 

TA-W-20.823:  Berol  Corp..  Bern!  USA 
Division.  Fairlawn.  NJ 

Increased  imports  did  not  contribute 
importantly  lo  workers  separations  at 
the  firm. 

TA-  W-20.816:  Lone  Star  Industries, 
I 'lah  Division.  Sa!t  Lake  City.  LfJ 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA'W-20^1;  Vtctory  Class.  Inc.. 
/eannette.  PA 

Increased  imports  did  not  contribute 
importantly  lo  workers  separations  at 
the  firm. 

TA-W~20.8N.  Fisher-Stevens.  Inc.. 
Totowa.  NJ 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-20.802: KingSeeley  Termoa Co.. 
Scotsman  Div..  Aiberta  Lea.  MN 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 
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TA'W-20.812:  Damon  Creations.  Inc.. 
North  Bergen.  N} 
Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

rA'W^20M35:  Sears  Repair  Parts  Depot. 
PennsQuken.  NJ 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-20.785:  Simmonds-Rond  Co.. 
Charleroi,  PA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974, 

TA'W-SO.SOO:  Ughtcraft  Corp.. 
Youngwood.  PA 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

Affirmative  DelerminationB 

TA-W~20.759:  Material  Things. 
Braintree.  MA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  23. 
1987  and  before  |uly  31. 1988. 
TA-W-20.757;  Kason  Merchandising 
Fixture.  Binghowton.  NY 

A  ceriification  was  issued  covering  all 
workers  separated  on  or  after  June  16, 
1987. 

TA-  W-20. 797:  Miller  Printing 

Equipment  Corp..  Pittsburgh.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  27. 
1988. 

TA-W-20.798: NCR  Corp..  Cambridge. 
OH 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  29, 
1987. 

TA-  W-20.804:  Allen  Automated 
Systems,  Saginaw.  Ml 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  6, 
19B7. 

TA-W-20,790:  Automation  Components. 
Inc.,  Pickville.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  26.  198". 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  September  5. 
19B8-September  9.  1986.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434.  U.S. 
Deparlmenl  of  Labor.  601  D  Street.  NW.. 
Washington.  DC  20213  during  normal 


business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 
Clean  M.  Zech, 

Acting  Director.  Office  of  Trade  Adjustment 

.Assistance. 

Dated:  Sepicmber  13. 1988. 

|FR  Doc  88-21732  Filed  9-22-88:  8.45  am| 
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Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretar>'  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rales  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretar\' 
of  Labor  purbuant  to  the  provisions  of 
the  Davis-Bacon  Aci  of  March  3.  1931.  as 
amended  (46  Stat.  1494.  as  amended.  40 
U.S.C.  276h)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rales  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  lo  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  fur  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 


impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersede  as  decisions  thereto,  contain 
no  expiration  dales  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Re^ster.  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  lo  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  of 
ever>'  contract  for  performance  of  the 
described  work  within  the  geographic 
area  indicated  as  required  by  an 
applicable  Federal  prevailing  wage  law 
and  29  CFR  Part  5.  The  wage  rales  and 
fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPOl  documenl  entitled 
"Genera!  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rale  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanalon.  forms  for  the  purpose  of 
submiltmg  this  data  may  be  obtained  b> 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  2O0  Constitution 
Avenue.  NW..  Room  S-3504. 
Washington.  DC  20210. 

Modifications  lo  General  Wage 
Determination  Decisions 

Thp  numbers  nf  the  decisions  listed  in 
the  Government  Prmlmg  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

VOLUME  I 

Delaware- 

DE88-2  (|an  8,  1988)  ..„ p.  94. 

New  York: 

NY88-3  (Ian  B.  1988) pp.  702-703 

NY88-7  (Jan.  8.  19881...- p.  739, 

NY88-12  (Ian.  8.  1988) p.  791. 

NY88-18  (Ian.  8.  1988) pp  830-831- 

Pennsylvama; 

P.^88-22  (Ian  8.  1988) pp.  990.  993. 

PA88-Z4  (Jan.  &  1S88) p.  1006. 

Virginia: 

VA88-1  (]an  8.  19681 P- 1118- 
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VA8a-2  (I-m  6.  1388) -  p.  112Z 

VAB8-7  (Ian,  8.  1968) p.  1134. 

VA88-13  (jHn.  tt.  1968) pp  1148- 

t148a. 

VABd-18  llan.  8.  19881 _,  p.  lieof. 

VA»ft-21  (Jan.  B.  1988) p.  UeOn. 

V.^a8-22  (Jan.  a  1988) p.  116(^. 

West  Virfunia; 

WV88-2  (Ian.  8,  I9e8)„ pp.  1182-1186, 

pp.  1188- 
1191.  p 
1194.  pp. 
1197-1198, 

WV88-3  (fan.  8. 1988) pp.  120e-12TH 

VOLUME  U 
MiMOuri: 

MOM-1  lUn  a.  1988} 

Wisconsin. 

Wlaa-l  (Jan-  S.  1988) 

W188-1  ijan,  a.  1988) 

VOLUhtElU 
Ciilorado 

C0«e-1  (Ian. 

C088-2  [jan- 

COB8-*  (Jan. 
Iiidho: 

1088-1  \\<irL  i 
Montana 

MT88-Z  (Jan, 
North  Dakota: 

ND88-2  (Ian 
Orp^on 

OR88-1  (Jan. 
l.Uh: 

tTBS-l  [|jn, 
VVrishinplon. 

W.^8ft-1  (Jan 

WAW-2t]an 


p.  563 


p.  1064 
p.  1098. 


&  1988U.. 

8.  1988)--. 
8.  1988J  — 

J.  1988] 

6,  1988).— 

8.  I9S8I..,- 

a  1968).-- 

a  1988)  „ 

a  1988)... 
8.  1988). 


WA88-8(lHn  a  19881  _ 

WA88-*  (Jan.  a  1968} ..—... 


.   p    104. 

-  p.  114. 

-  p.  120. 

.  p,  143. 
p.  189. 
.  p  238 
.  pp.  302-303. 

.  p.  338. 

,  p.  371. 

.  pp.  387-388. 

-  p  412 
p.  42a 


GeneraJ  Wage  Detennination 
PuWrcation 

General  wage  determmatjons  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  (hose  noted  al>ove.  may  be 
found  in  the  Government  Printing  Office 
(GPO)  dtKument  entilied  "GentTiil 
Wdge  Determinations  Issued  L'nder  The 
D;ivis-Bacon  .\nd  Related  Acts  '.  This 
publication  is  available  di  each  of  t)ie  5<> 
Regional  Government  Depository 
Lbranes  and  many  of  the  1,400 
Govenunent  Depository  Libraries  across 
the  counlrj'.  Subscnptians  may  be 
purchased  from;  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington,  DC  20*02.  (202)  78^ 
3238. 

When  ordering  subscnptionfa),  be 
sure  to  specify  the  Statefs)  of  interest. 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
lanuary  1)  whirh  includes  all  current 
general  wage  detertnma lions  for  the 
States  covered  by  each  volume 
Throughout  the  remainder  of  the  year, 


regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  16li]  day  oi 
September  1088. 
Alaa  L.  Moss. 

Director.  Division  of  Wage  DetermutaUoM 
|FR  Doc.  88-21642  Filed  9-22-88:  8:45  amj 
8ILLMO  CODE  4S1ft-27-H 


Mine  Safety  and  Health  Administration 
( DoclMt  No.  l«-4a-l62-C) 

Consolidation  Coal  Co.;  Petition  for 
ModHtcatton  of  AppMcatlofi  of 
Mandatory  Safety  Standard 

Consfilidaled  Coal  Company,  1800 
W'jshmgton  Road.  Pittsburgh. 
Pennsylvania  1S241  has  filed  a  pelibon 
to  mo<iif>'  the  application  of  30  CFR 
751103-41  a  J  (automatic  fire  sensor  and 
warning  device  systems;  in.stallalion; 
minimum  requiremenisl  to  iis  Amonate 
No.  Jl  Mine  (I.D.  No.  46-04421 1  located 
in  McDowell  Guunty,  West  Virginia.  The 
petiOun  IS  filed  under  section  lOltc)  of 
the  Federal  Mine  Safety  and  Health  Act 

of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  On  October  lii.  1987.  petitioner  was 
granted  a  modification  of  30  CFR 
75-1103~4[a}  to  use  air  in  belt  entries  for 
ventilating  active  working  places,  to 
install  an  early  warning  fire  detection 
system,  and  to  monitor  the  air  with  a 
carbon  mono.xide  detection  system 
(docket  number  M-a7-28-C] 

Z.  T^ts  petition  concerns  paragraph 
1{d)  of  the  Decision  and  Order  which 
states  that  the  velocity  of  air  in  the  belt 
conveyor  entry  shall  be  50  feet  a  minute 
or  ^eater  and  have  a  definite  and 
distinct  movement  in  the  designated 
direction.  The  velocity  of  the  air  current 
in  the  belt  conveyor  entry  shall  not 
exceed  300  feel  per  minute. 

3.  Petitioner  states  that  paragraph  1(d) 
should  be  modified  to  state  thai  low- 
level  carbon  monoxide  sensors  shall  not 
be  used  where  the  velocity  of  the  air 
current  in  the  belt  conveyor  entry  is  less 
than  50  feet  a  minute  or  where  the  air 
current  does  not  have  a  definite  and 
distinct  movement  in  the  designated 
direction. 

4  In  support  of  this  request,  petitioner 
stales  that  large  quanlilies  of  methane 
are  liberated  from  the  coal  bed  during 
mining  and  from  the  mine  surface  after 
mining  To  ensure  that  the  amount  of 
methane  is  less  than  1.0  volume  percent. 
it  must  be  diluted  and  removed  using 
large  quantities  of  air.  A  restriction  of 
air  velocity  to  300  feet  per  minute  in  the 
oulby  belt  entries  would  result  in 
insufficient  air  movement  in  the  section 


belt  entries,  thus  allowing  methane  to 
accumulate  In  addition,  present  and 
projected  mining  conditions  require  a 
minimum  amount  of  entries  to  be  driven. 

5.  For  these  reasons,  petitioner 
requests  an  amendment  to  the 
previously  granted  petition  modifying 
the  application  of  30  CFR  7S  1103-4(a). 

Request  for  Conunenls 

Persons  interested  m  this  petition  may 

furnish  written  cimmf^nls.  These 
comments  must  be  filed  wilh  the  Office 
uf  Standards.  Regulations  and 
Variancf'S.  Mine  Safety  and  Health 
Administration,  Room  827.  4015  Wilson 
Boulevard.  Arlington.  Virginia  222t)3  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  24. 1968. 

Copies  of  the  petition  are  available  for 
Inspection  at  that  address. 

Date:  September  19. 1988. 
Pfltrida  W.  Sttvey. 

Director.  Office  of  StnndanJs.  Reguhlions 
and  Variances. 

[FR  Dcx:.  88-21738  rOed  9-22-88:  8:45  mml 
BILLWa  CODE  4ilO-4«-M 


(Docket  No.  l*-8«-160-C) 

Consolidation  Coal  Company;  Petition 
for  Modiftcatton  of  App^tcatran  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company,  Consol 
Plaza,  Pittsburgh.  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  Cf^'R  75-326  (aircourses 
and  belt  haulage  entries)  to  its 
Mflllhew.s  Mine  (I.D.  No.  40-00520) 
located  in  Claiborne  County.  Tennessee 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follow: 

1.  Oi  January  30, 19*».  petitioner  was 
granted  a  modification  of  30  CFR  75.326 
to  use  air  in  belt  entries  for  ventilating 
active  working  places,  to  inBlall  an  early 
warning  fire  detection  system,  and  to 
monitor  the  air  with  a  carbon  monoxide 
detection  system  (docket  number  M-65- 

n-C). 

2.  This  petition  concema  paragraph 
l(dj  of  the  Decision  and  Order  which 
states  that  the  velocity  of  air  in  the  bell 
conveyor  entry  shall  be  50  feet  a  minute 
or  greater  and  have  a  definite  and 
distinct  movement  in  the  designated 
direction.  The  velocity  of  the  air  current 
in  the  belt  conveyor  entry  shall  not 
exceed  300  feet  per  minute. 

3.  Petitioner  states  that  paragraph  1(d) 
should  be  modified  to  state  that  low- 
level  carbon  monoxide  sensors  shall  not 
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be  used  where  the  velocity  of  the  air 
current  in  the  belt  conveyor  entrj'  is  less 
than  50  feet  a  minute  or  where  the  air 
current  does  not  have  a  definite  and 
distinct  movement  m  the  designated 
direction. 

4.  In  support  of  this  request,  petitioner 
states  that  sevpre  roof  conditions  and 
roof  falls  have  caused  airways  to 
become  restricted  To  adequately 
ventilate  the  working  sections,  the 
velocity  and  volume  of  air  in  the  outby 
areas  must  be  increased.  A  restriction  of 
the  air  velocily  to  300  feet  per  minute 
would  reduce  the  air  movement  m  the 
section  belt  entries  and  result  in 
accumulations  of  methane  and  dust.  In 
addition,  the  present  and  projected  size 
of  the  mine  requires  an  increased 
velocity  and  volume  of  air  to  ensure 
comphance  with  the  standard. 

For  these  reasons,  petitioner  requests 
an  amendment  to  the  previously  granted 
petition  modifying  the  application  of  30 
CFR  75.326. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  wnth  the  Office 
of  Standards,  Regulations  and 
Vanances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  cm  or  before 
October  24. 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

l^ale:  September  19. 198a 
Patricia  W.  Silvay, 

Director.  Office  of  SUmdartis,  RegutotuutM 
and  Variances. 
|FR  Doc  88-21734  Filed  9-22-88;  6:45  ami 

BSJJNG  CODE  4Sl0-43-a 

I  Docket  No.  M-88-161-C1 

Consolidation  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company  Consol 
Plaza.  Pittsburg,  Pennsylvania  15241  has 
filed  a  petition  to  modif>  the  application 
of  30  CFR  75,1103-4(8)  (automatic  fire 
sensor  and  warning  device  systems: 
installation:  minmium  requirements)  to 
Its  Matthews  Mme  |1.D.  No.  40-00520) 
located  in  Clairbome  County. 
Tennessee.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mme  Safely 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  On  January  24.  1986.  petitioner  was 
granted  a  modification  on  30  CFR 
75.1103-4(a]  to  use  air  in  belt  entnes  for 


ventilating  active  working  places,  to 
install  an  early  warning  fire  detection 
system,  and  to  monitor  the  air  with  a 
carbon  monoxide  detection  system 
(docket  number  M-85-12-C). 

2.  This  petition  concerns  paragraph 
ltd)  of  the  Decision  and  Order  which 
states  that  the  velocily  of  air  in  the  bell 
conveyor  entry  shall  be  50  feet  a  minute 
or  greater  and  have  a  definite  and 
distinct  movement  in  the  designated 
direction.  The  velocity  of  the  air  current 
in  the  belt  conveyor  entry  shall  not 
exceed  300  feel  per  minute. 

3.  Petitioner  states  that  paragraph  1(d) 
should  be  modified  to  state  thai  low- 
level  carbon  monoxide  sensors  shall  not 
be  used  where  the  velocity  of  the  air 
current  in  the  belt  conveyor  entry  is  less 
than  50  feet  a  minute  or  where  the  air 
current  does  not  have  a  definite  and 
distinct  movement  in  the  designated 
direction. 

4.  In  support  of  this  request,  petitioner 
states  that  severe  roof  conditions  and 
roof  falls  have  caused  airways  to 
become  restricted-  To  adequately 
ventilate  the  working  sections  the 
velocity  and  volume  of  air  in  the  outby 
areas  must  be  increased.  A  restriction  of 
the  air  velocity  to  300  feet  per  minute 
would  reduce  the  air  movement  in  the 
section  belt  entries  and  result  in 
accumulations  of  methane  and  dust  In 
addition,  (he  present  and  projected  size 
of  the  mine  requires  an  increased 
velocity  and  volume  of  air  to  ensure 
compliance  wilh  the  standard 

5.  For  these  reasons,  petitioner 
requests  an  amendment  to  the 
previously  granted  petition  modifying 
the  application  of  30  CFR  75.1103-4(a). 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  wntten  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  24. 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dale:  September  19;  1988. 

Patricia  W.  Silvey. 

Director  Off  ice  of  Standards,  R^uloUona 

and  Variances. 

[FR  Doc.  88-21735  Filed  9-22-88,  8  45  ami 
BILLma  coot  4$iO-4»-M 


IDockal  No.  ll-«8-16»-C] 

C.P.G.,  Inc.;  Petition  for  Modification  of 
Application  of  Mandatory  Safety 
Standard 

C.P.G..  Inc..  Box  159.  Fedscreek. 
Kentucky  41524  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.1710 
(cabs  and  canopies)  to  its  No.  2  Mine 
fl  D  No.  1&-15524)  IcKated  in  Pike 
County.  Kentucky.  The  petition  is  filed 
under  section  ItHfc)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  The  mine  is  in  the  Pond  Creek  coal 
seam  and  ranges  from  30  to  48  inches  in 
height. 

3.  Petitioner  states  that  due  to  an 
unei-en  coal  bed  and  a  low  overall  seam 
height  the  use  of  canopies  on  the  mine's 
electric  face  equipment  would  result  in  a 
dimunution  of  safety.  The  canopies 
could  strike  the  roof  and  dislodge  roof 
bolts  creating  the  danger  of  a  roof  falL 
and  the  canopies  would  also  li.mil  the 
visibility  and  operating  position  for  the 
operator  creating  the  chances  for  an 
accident. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  m  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safely  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  24. 1988.  Copies  of  the  petition 
are  available  for  Inspection  at  that 
address. 
Patriiia  W.  SUvsy. 

Director.  Offtce  of  Standards.  Heguhtions 
and  VariQDces. 
Date:  September  la  1988. 

\FK  Doc-  8»-2t73:i  Filed  9-22-88;  8:45  ami 
BILUNQ  COOC  4SlO-4»-« 


I  Docket  No.  M-88- 1  &&-C  I 

Dominion  Coat  Corp.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Dominion  Coal  Corporation,  P.O.  Box 
7a  Vansant,  Vagmia  24656  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1701  (abandoned  areas,  adjacent 
mines;  driUing  of  boreholes)  to  its 
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Dominion  No.  U  Mine  (I,D  No.  44- 
03763)  located  in  Buchanan  County. 
Virjiinia.  The  petition  is  filed  under 
section  101|cl  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977 

A  summary  of  the  petitioner's 
statements  follows: 

1  The  petition  concerns  the 
requirement  that  a  borehole  or 
boreholes  would  be  drilled  lo  a  distance 
of  at  least  20  feet  in  advance  of  the 
working  place  and  would  be  continually 
maintained  to  a  distance  of  at  least  10 
feet  m  advance  of  the  advancing 
working  face  whenever  any  working 
place  approaches  within  50  feet  of 
abandoned  areas  in  the  mine  as  shown 
by  surveys  and  certified  by  a  registered 
engineer  or  surveyor,  or  within  200  feet 
of  any  other  abandoned  areas  of  the 
m;ne  which  cannot  be  inspected  and 
which  may  contain  dangerous 
accumulations  of  water  or  gas;  or  within 
200  feet  of  any  workings  of  an  adjacent 
mine. 

2.  Petitioner  requests  a  modification  of 
the  standard  to  allow  for  a  20-foot  cut  to 
be  taken  in  the  face.  In  further  support 
of  this  request,  petitioner  states  that: 

(a)  The  provision  requiring  20-foot  test 
holes  to  be  drilled  at  a  45  degree  angle 
at  S-foot  inter\'als  in  the  rib.  restricts  the 
depth  of  9  cut  that  can  be  extracted  with 
a  continuous  miner 

(b)  A  continuous  mining  machine  is 
designed  to  take  a  2D-^oot  cut  without 
the  controls  of  the  mining  machine 
passing  the  last  row  of  roof  supports, 

(c)  Petitioner  proposes  to  drill  five 
holes  in  the  face  of  the  entry,  spaced  at 
5-foot  intervals:  one  hole  in  each  comer 
of  the  entry  ^  feet  deep  and  3  holes  \n 
the  face  of  the  entry  30  feet  deep.  The 
holes  drilled  in  the  comer  of  the  entry- 
would  be  at  30  degree  angles  to  the  rib. 
The  hole  drilled  5  feet  from  the  left  nb 
would  be  on  a  105  degree  angle  to  the 
face.  The  hole  in  the  middle  of  the  entry 
would  be  a  90  degree  angle  to  the  face 
and  the  hole  dnlled  5  feet  from  the  nght 
rib  would  be  a  75  degree  angle  lo  the 
face  with  a  margin  of  error  of  ■*-  /  -5 
degrees.  This  pattern  would  provide  a 
10-foot  barrier  in  alt  directions  to  the  cut 
to  be  taken.  This  pattern  would  also 
prevent  the  cut  being  taken  from 
interescting  with  any  entry  driven  in  an 
unexplored  old  works  10  feet  or  greater 
in  Width;  and 

Id)  It  IS  more  practical  to  dnl!  a  30 
degree  angle  as  opposed  to  driUing  a  45 
degree  angle  due  to  the  size  of  the  drill 
and  the  length  of  the  drill  steel,  as  well 
as  the  restnced  area  available  to 
maneuve  the  drilling  machine. 

3.  Petitioner  slates  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 


RequMt  for  ConuneDls 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  bpfor«» 
October  24.  19Ha.  Copies  of  the  petition 
are  available  fur  inspection  at  that 
address. 

Dare  September  16, 1966. 

Patricia  W  SUvay, 

Ditvttor.  Office  of  Standards.  Regulations 

and  Variances. 

\fV.  Doc  0B-21737  Filed  9-22-88;  8:45  am| 
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IDOCt(«t  No.  lll-«»-15«-CI 

Elk  Run  Coal  Co.,  Inc.;  Petition  for 
Modtficatton  of  Application  of 
Mandatory  Safety  Startdard 

Elk  Run  Coa!  Company.  Inc..  PO  Box 
497.  Sylvester.  West  Virginia  25193  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.328  (aircourses  and  belt 
haulage  entnes)  to  its  Castle  Mine  (ID 
No  46-07009)  located  in  Boone  County, 
West  Virginia.  The  petrtion  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977 

A  summary  of  the  petitioners 
statements  follows 

1.  The  petition  concerns  the 
requirement  that  entnes  used  as  intake 
and  return  aircourses  be  separated  from 
bell  haulage  entries  and  that  belt 
haulage  entries  not  be  used  to  ventilate 
active  working  places 

2.  As  an  altemafe  method,  petitioner 
states  that  an  early  warning  fire 
detection  system  would  be  installed.  A 
low-level  carbon  monoxide  detection 
system  would  be  installed  in  all  belt 
entries  utilized  as  intake  aircourses.  The 
low-level  CO  system  would  be  capable 
of  giving  warning  of  a  fire  for  fours 
hours  should  the  power  fail;  a  visual 
alert  signal  would  be  activated  when  the 
CO  level  is  10  ppm  above  the  ambient 
level  and  an  audible  signal  would  sound 
al  15  ppm  above  the  established 
ambient  level  All  persons  would  be 
withdrawn  lo  a  safe  area  at  10  ppm  and 
evacuated  at  15  ppm.  The  CO 
monitoring  system  would  initate  the  fire 
alarm  signals  at  an  attended  surface 
location.  This  responsible  person  would 
notify  the  working  sections  and  other 
personnel  who  may  be  endangered, 
when  the  established  alert  and  alarm 
levels  are  reached.  The  CO  system 


would  be  capable  of  identifying  any 
activated  sensor 

3.  The  CO  monitonng  system  would 
be  vi.sually  examined  at  least  once  each 
coal  producing  shift  and  tested  for 
functional  operation  weekly  to  ensure 
the  monitoring  system  is  functioning 
properly.  The  monitoring  system  would 
be  calibrated  with  known 
concentrations  of  CO  and  air  mixtures 
at  least  monthly. 

4  If  at  any  time  the  CO  monitoring 
system  or  any  portion  of  the  system  has 
been  deenergized  for  reasons  such  as 
routme  mumtenance  or  failure  of  a 
sensor  unit,  the  belt  conveyor  may 
continue  to  operate  provided  the 
affected  portion  of  the  belt  conveyor 
entry  would  be  continuously  partrolled 
and  monitored  for  CO  by  a  qualified 
person  using  hand-held  CO  detecting 
devices. 

5  The  details  for  the  fire  detection 
system  would  be  included  as  a  part  of 
the  Ventilation  System  and  Methane 
Dust  Control  Plan. 

6.  The  permanent  stoppings  separating 
the  conveyor  belt  entries  from  the  intake 
escapeway  would  be  specifically 
approved  in  the  Ventilation  System  and 
Methane  and  Dust  Control  Plan. 

7  The  concentrations  of  respirable 
dust  would  comply  with  30  CFR 
70.HX>Ib)  and  would  be  determined  by 
establishing  a  designated  area  in  the 
mine  3  Ventilation  Plan,  with  a  specific 
sampling  location  as  required  by  30  CFR 
75.3l6-l(b)t2J  that  is  always  within  200 
feet  out  by  the  working  face  of  the 
section  in  the  intake  airways. 

8.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments-  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virgina  22203  All 
comments  mu.st  be  postmarked  or 
received  in  that  office  on  or  before 
October  24. 1988.  Copies  of  the  petition 
are  available  for  inspection  at  thai 
address. 
Patricia  W.  SUvey. 

Diretlor.  Office  of  Standards.  Reffulolions 
and  Variances. 

Date:  September  10. 1988. 
[m  Dor.  8a-217:ifi  Filed  9-22-88:  8845  amj 
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Mineral  Mining  Co.,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Mineral  Mining  Company.  Inc..  P.O. 
Box  3ti8,  Artemus,  Kentucky  40903  has 
filed  a  petition  to  modify  the  apphcation 
of  30 CFR  75313  (methane  monitor)  to 
its  Minr-  No  1  (1  D.  No  15-16261)  located 
in  Knox  County.  Kentucky.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows 

1  The  petition  concerns  the 
requirement  that  methane  monitor  be 
installed  on  electric  face  cutting 
equipment,  continuous  miners,  longwall 
face  equipment  and  loading  machines. 
The  monitor  is  required  to  be  kept 
operative  and  properly  maintam<?d  and 
frequently  ti-stt-d 

2.  Petitioner  states  that  no  methane 
has  been  detected  m  the  mine.  The  three 
wheel  tractors  are  perimssibte  DC 
powered  machines,  with  no  hydrsuhcs. 
The  bucket  is  a  drag  type,  where 
approximately  30.-40%  of  the  coal  is 
hand  loaded.  Approximately  20%  of  the 
time  that  the  tractor  is  m  use.  it  ts  usc^d 
as  a  man  tnp  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  handheld  continuous 
oxygen  and  methane  monitors  instead  of 
methane  morutore  on  three  wheel 
tractors.  In  further  support  of  this 
request  petitioner  states  that: 

(a)  Each  three  wheel  tractor  would  be 
equipped  lAntb  a  handheld  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  would  be 
trained  id  the  use  of  the  detector 

(b)  Pnor  to  alk)wing  the  coa)  loading 
tidctor  in  the  face  area,  a  gas  test  would 
be  performed  to  deterrmne  the  methane 
concentration  m  the  atmosphere.  When 
the  elapsed  time  between  tripe  does  not 
exceed  20  minutes,  the  air  quality  would 
be  monitored  continuously  after  each 
trip.  This  would  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  lo  assure  the  detection  of  any 
undetected  methane  buildup  between 
trips; 

(c)  If  one  percent  methane  is  detected, 
the  operator  would  manually  deenergtze 
the  battery  tractor  immediately. 
Production  would  cease  and  would  not 
resume  until  the  methane  level  is  lower 
than  one  percent; 

(dj  A  spare  continuous  monitor  would 
be  available  to  assure  that  all  coal 
hauling  tractors  would  be  equipped  with 
a  continuous  monitor. 

(e)  EUich  monitor  would  be  removed 
from  the  mine  at  the  end  of  the  shift,  and 


would  be  inspected  and  charged  by  a 
qualified  person.  The  monitor  would 
also  be  calibrated  monthly:  and 

(0  No  alterations  or  modificaitons 
would  be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  slates  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  ftafely  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petitioner 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  24. 1988.  Copies  of  the  petition 
are  available  for  mspection  at  that 
address. 
Patricia  W.  SUvey. 

Director.  Office  of  Standards,  Regulations 
and  Variances. 
Dale:  Sf  plember  19,  IBBa. 

jFR  Eioc  e»-:i-39  Filed  9-22-88;  8:45  am| 
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[Docket  Na  ll-«»-1i2-C) 

PolcovU:h  Coal  C04  Petition  for 
Modification  of  Application  of 
Marxlatory  Safety  Standard 

Polcovich  Coal  Company.  511  South 
Kickory  Street.  Mount  Carme!. 
Pennsylvania  17851  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1400  (hoisting  equipment:  general]  to 
Its  Buck  Slope  (I.D.  No.  36-07975) 
located  in  Columbia  County. 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Ad  of  1977, 

A  summary  of  the  petitioner's 
^tdtementt  follows: 

1.  The  petition  concerns  the 
requirement  that  cages,  platforms  or 
other  devices  which  are  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  catches  or  other 
approved  devices  that  act  quickly  and 
effectively  in  an  emergency 

2.  Petitioner  stales  that  no  such  safery 
catch  or  device  is  available  for  the 
steeply  pitching  and  undulating  slopes 
with  numerous  curves  and  knuckles 
present  in  the  mam  haulage  slopes  of 
this  anthracite  mine. 

3-  Petitioner  further  believes  that  if 
makeshift"  safety  devices  were 
instalfced  they  would  be  activated  on 
knuckles  and  curves  when  no 
emergency  existed  and  cause  a  tumbling 
effect  on  the  conveyance. 


4.  As  an  alternate  method,  petitioner 
proposes  lo  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope, 
above  the  main  connecting  device  The 
hoisting  ropes  would  have  a  factor  of 
safety  in  excess  of  the  design  factor  as 
determined  by  the  formula  specified  in 
the  Amerir.an  National  Standard  for 
Wire  Rope  for  Mines. 

5  Petitioner  slates  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  th.-it  afforded  by  the  standard. 

Request  for  Conunenls 

Persons  interpsted  in  this  petit'on  may 
furnish  written  comments  These 
comments  must  be  filed  with  the  OffiLp 
of  Standards.  Regulations  and 
Variances.  Mine  Safet)  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203  All 
comments  must  t>e  postmarked  or 
received  in  that  office  on  or  before 
October  24,  1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Date:  September  19. 1988 
Pstrioa  W.  SUvey. 

Director  Offtce  of  Standards.  Regulol.ons 
{^ntf  Vartcnces. 
IFR  Doc.  8fr-aao«  Filed  9-22-88:  8  45  am) 


NUCLEAR  REGUtATOflY 
COMMtSSlON 

f  Doc«tet  NOL  50-269.  50-270.  and  50-2S7J 

Duke  Power  Co^  Issuance  of 
Amendments  to  FscUity  Operating 
Licenses 

The  U,S  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  Nos,  170. 170,  and 
167  to  Facility  Operating  License  Nos. 
DPR-38.  DPR-47.  and  DPR-55  issued  (o 
Duke  Power  Company  (the  licensee), 
which  revised  the  Technical 
Specifications  for  operation  of  the 
Oconee  Nuclear  Station.  Units  1.  2.  and 
3  fihe  facility}  located  m  Oconee 
County,  South  Carolina.  The 
amendments  were  effective  as  of  the 
dale  of  issuance 

The  amendments  revise  the  Technical 
Specifications  to  support  operations  of 
Unit  3.  Cycle  11,  at  full  rate  power. 

The  apphcation  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  .Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission  s  rules  and  regulations.  Thje 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
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Commission's  rules  and  remjlatums  tn  10 
CFR  Chapler  [,  which  are  set  forth  in  the 
hcense  amendments- 
Notice  of  Consideration  of  Issuance  of 
Amendments  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  m  the  Federal  Register  un 
[uly  29.  1988  (53  FR  28735).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement  Based  upon  the 
enviommental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  these  amendments  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment.  (53  FR  36140) 
For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendments  dated  May  16. 1988.  (2| 
Amendment  Nos.  170,  170.  and  167  to 
License  Nos.  DPR-38.  DPR-47.  and  DPR- 
55  and  (3).  the  Commission's  related 
Safety  Evaluation  and  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street.  NW..  and  at  the  Oconee 
County  Library,  501  West  South  Broad 
Street.  Walhalla.  South  Carolina  29691 
A  copy  of  Items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
US-  Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Attention: 
Director.  Division  of  Reactor  Pro|ecIs  1/ 
IL 

Dated  at  Rocimlle.  Mdryland  this  19th  d«y 
of  Septemt)er  1986. 

For  ihe  Nuclear  Re^utiitory  Cornmi»«ion 
Helen  N  Pastj*. 

Proierf  Manager.  Pm/ecl  Direclomia  tl~3. 
DnisiOP  of  Reactor  Pwft^ls-i/ll. 
(HI  Doc  88-21811  Filed  9-22-e&  a:4S8m| 
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(Ooacat  No.  50-416] 

System  Energy  Resources.  Inc^  st  al^ 
ConskJeratlon  of  Issuaoca  of 
Amendment  to  Faculty  Operating 
License  ar>d  Opportunity  for  Hearir>g 

The  U  S.  Nuclear  Regulatory 
Commission  (the  Commissionj  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No-  NPF- 
29  issued  to  Mississippi  Power  and  Light 
Company,  South  Mississippi  Electric 
Power  Association  and  System  Energy 
Resources,  Inc..  (the  licensees)  for 
operation  of  the  Grand  Cutf  Nuclear 
Station,  Unit  1   located  in  Claiborne 
County.  Mississippi. 

The  proposed  amendment  would 
change  Technical  Specification  3612. 


"Containment  Leakage,'  and  the 
associated  Table  36  4-1.  "Containment 
and  Drywell  Isolation  Valves."  by 
excluding  certain  small  valves  tn  lest, 
drain,  and  veni  hnes  from  local  leak  rate 
tests  and  placing  them  under 
administrative  contnil  for  leak  tight 
inlegnty 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  19.'>4,  us  amended 
(the  Act),  and  the  Commission's 
regulations. 

By  October  24. 19&B.  the  licensees  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  heanng  and  a  petition  for  leave  to 
intervene.  Requests  for  a  heanng  and 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  I*raclir.e  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date.  Ihe  Commission,  or  an 
Atomic  Safety  and  Licensing  Eioard 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
iJcensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  of  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order 

As  required  by  10  CFR  2  714.  a 
petition  for  leave  to  mten-ene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  m  the  prr>ceeding.  and 
how  tha  tnleresr  may  be  affected  by  the 
result  of  proceeding-  The  petition  should 
specifically  explain  the  reasons  why 
intervention  should  be  permitted  with 
particular  reference  to  Ihe  following 
factors:  (1)  The  nature  of  the  petitioner  s 
right  under  the  Act  to  be  made  a  party 
to  the  proceeding;  (2)  the  nature  and 
extent  of  the  petitioner's  property, 
financial,  or  other  interest  in  the 
proceeding;  and  (3)  the  possible  effect  of 
any  order  which  may  be  entered  in  the 
proceeding  on  the  petitioner's  interst. 
The  petition  should  also  identify  the 
spwjiftc  aspecttsi  of  the  subject  matter 
of  the  proceeding  to  which  petitioner 
wishes  to  intervene  Any  person  who 
h.is  filed  a  petition  for  leave  to  intervene 
or  who  has  been  admitted  as  a  party 
may  amend  the  petition  without 
requesting  leave  of  the  Board  up  to 
fifteen  (15)  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 


petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  Ihan  (151  days  prior  to  Ihe 
first  prehearing  conference  scheduled  in 
the  proceeding,  a  pelilioner  shall  file  a 
supplement  to  Ihe  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  that  are  sought  to  be 
litigated  >n  Ihe  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  al  leasl  one 
contt^ntion  wiil  not  be  permitted  to 
participate  as  «  party, 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  lo  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  lo 
present  evidence  and  cross-examine 
witnesKes. 

A  request  for  a  hearing  or  a  petition 
for  leave  lo  intervene  shall  be  filed  with 
the  S«.'cretary  of  the  Commis.sion.  Lfniled 
States  Nuclear  Rpgulatnry  Commission. 
Washington.  DC  20555.  Attention 
D<x.keting  and  Service  Branch,  or  may 
be  delivered  lo  the  Commissions  Public 
Document  Room.  2120  L  Street  NW  . 
Washington.  DC,  by  the  above  date. 
Where  petitions  are  filed  during  Ihe  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  lo  Western 
Union  at  1-600-325-6000  in  IMlssouri  1- 
800-542-67(X)|  The  Western  Union 
operator  should  be  given  Datagram 
Idenlificalion  Number  3737  and  the 
following  message  addressed  to  Elinor 
C  Adensam  petitioner  s  name  and 
telephone  number  date  petition  was 
mailed:  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice  A  copy  of  the  petition 
should  be  also  sent  to  the  Office  of 
General  Counsel.  US  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  and  to  Nicholas  S.  Reynolds, 
Elsquire.  Bishop.  Liberman,  Cook.  Purcell 
and  Reynolds  1200  17th  Street  NW.. 
Washington,  DC  20036.  attorney  for  the 
licensees. 

Nonttmely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission.  Ihe  presiding  officer,  or  the 
presiding  Atomic  Safely  and  Licensing 
Board,  thai  the  petition  and/or  request 
should  he  granted  based  upon  a 
balancing  of  the  factors  specified  m  ID 
CFR  2.714  (a)(1)  (iHv)  and  2714  (d) 
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If  a  request  for  hearing  is  received,  the 
Commission's  sta^^  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  lo  the 
completion  of  any  requiring  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  31. 1988. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Documenl 
Room.  2120  L  Street.  NW..  Washington. 
DC  20555.  and  at  the  Hinds  Junior 
College.  McLendon  Library.  Raymond. 
Mississippi  39154. 

Dated  at  Rockvllle.  Maryland  this  15lh  day 
of  September.  1988. 

For  the  Nuclear  Regulalory  Conunisuon. 
Lester  L.  Kintner. 

Senior  Prvjict  Manager.  Project  Diractoroit 
fI-1.  Division  of  Reactor  Profects  l/II. 
IFR  Dor  ft8-2lR12  Filed  9-22-B6;  8:45  am) 
MLUHO  cooc  rS9(Mli-H 


SEcuRrriES  and  exchange 

COMMISStON 

[ReteSM  Mo.  34-26092;  FUe  No.  SR-Amei- 

M-1S] 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  Increased  Flexibility  In 
Determir>lng  Position  and  Exercise 
Umtta 

On  June  16.  1988,  the  American  Stock 
Exchange.  Inc.  (■"Amex"  or  "Exchange"), 
submitted  to  the  Securities  and 
E.xchange  Commission  fCommission"). 
pursuant  to  section  19(b)(1)  of  Ihe 
Securities  Exchange  Act  of  1934 
(Act")  '  and  Rule  l9b-4  *  thereunder,  a 
proposed  rule  change  to  amend  Amex 
Rule  904  lo  provide  greater  flexibility  in 
Ihe  establishment  of  position  and 
exercise  limits  for  slock  options. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
25846  (June  24. 1988).  53  FR  25224  (July  5, 
1988).  No  comments  were  received  on 
the  proposed  rule  change. 

Currently,  position  limits  for 
individual  slock  options  are  determined 
in  accordance  with  a  three-tiered  system 
established  in  April  1965.^  Pursuant  to 


this  system,  an  underlying  stock  which 
meets  specific  standards  governing 
trading  volume  and/or  number  of 
outstanding  shares  *  will  qualify  the 
overlying  option  for  either  an  8.000. 
5,500,  or  3,000  contract  position  limit 
Under  current  practices,  the  Exchange 
reviews  Ihe  volume  and  outstanding 
share  information  of  all  underlying 
stocks  every  six  months  (in  |anuar>'  and 
|u!y|  to  determine  which  contract  limit 
shall  apply  for  the  following  six  months- 
If  an  underlying  stock  meets  the 
requirements  of  a  higher  position  limit, 
the  higher  limit  is  effective  the  first 
business  day  following  the  [anuarj'  or 
[uly  expiration. 

The  proposed  rule  change  will  revise 
the  current  review  procedures  such  that 
the  Exchange,  m  its  discretion,  may 
increase  an  option's  position  limit  before 
the  next  six-monlh  review  dale  if. 
subsequent  to  one  six-month  review  but 
prior  to  the  next  review,  an  increase  in 
the  option's  trading  volume  and/or 
outstanding  shares  would  make  a  stock 
eligible  for  a  higher  position  limit  al  the 
next  review  period,  Nothing  in  the 
proposed  rule  change,  however,  shall 
change  the  current  six-month  review 
process  that  occurs  m  January  and  July. 
In  this  regard,  even  if  an  option  becomes 
eligible  for  a  higher  position  limit 
between  review  periods,  all  subsequent 
calculations  of  that  option's  trading 
volume  and/or  outslanding  shares  for 
position  limit  purposes  will  continue  lo 
bt'  based  Upon  the  six-month  period 
immediately  preceding  the  January  or 
July  review  period,  whichever  is 
appropriate.  The  proposed  role  change 
also  does  not  alter  Ihe  existing  position 
limit  criteria  relating  lo  outstanding 
shares  and/or  trading  volume.* 


MSUSC78«tbKI}(lSK!|. 
>  17  CFR  24ai9t>^  (19881 
'  Sw  Securittes  Exchanjte  Ac(  ReleiM  No  21B07 
(March  2S,  1985).  SO  FR  15440  (Apnl  4. 19B&). 


*  PuMuanl  lo  Ibf  currenl  »y%\tm.  po«ilton  Umil* 
are  ae  rullowt:  |l )  B.O00  cnntracu  for  options  on  an 
underiymg  uicunly  whicfa  had  Iracilng  volume  nf  «t 
leasl  4a000,0(U  nharei  or  Irading  voIuitif  of  st  It^nst 
30.1)00.000  shares  and  al  \.ta%\  120-000-000  shanks 
outslanding  duruift  the  most  n^ccnl  fix-muntli 
penod.  (21  !i.SOO  conlrarte  for  options  on  un 
iindertymg  security  wtucb  had  trading  tnltiine  oFa( 
leant  ^XKIOAlOO  8harp«  or  trui-ling  volume  of  at  leuet 
15.000.000  abares  and  al  lr<iii  40.000(100 shares 
outslanding  dunrv  the  most  recent  six-nontti 
pen«J;  (31  3,U0O  contracts  for  all  oOivr  options- 

*  For  Bumplp.  under  current  Amcti  rulc».  if 
dunns  The  first  two  monlhs  alter  a  am-month  rex  icw 
H  atotik  with  *n  options  position  (unit  of  5.SO0 
contracts  trsdec  40.000.000  slurp-S.  (he  pocilion  limtt 
would  remain  at  5.SO0  conlructs  evrm  (hough  ttie 
option  would  quiltfy  for  an  6.000  ctmrraci  limit  at 
the  fiMt  six-month  retnew-  Ttie  Amex  pro(K*Md  r^e 
change  wpuU  allow  ihe  A""-   si  jw  dtaccetion.  lo 
rciiae  the  limit  lo  &.00D  conirada  after  the  iitock  bjtd 
reached  the  rvqulremenla  for  an  8.000  contract  lumi. 


The  Amex  slates  that  the  proposed 
rule  change  is  designed  to  provide 
liquidity  to  certain  options  without 
increaKing  the  potential  for  market 
manipulation.  The  Amex  notes  that 
frequently  an  underlying  slock  meets  or 
surpasses  the  eligibility  requirements  for 
a  higher  position  limit  prior  to  the  next 
six-month  review.  The  Amex  notes 
further  that,  under  current  niles.  an 
option  thai  qualifies  for  a  higher  position 
limit  before  the  next  review  period 
remains  al  Ihe  lower  limit  until  the  next 
semi-annual  review  is  conducted.  The 
Exchange  suggests  that  limiting  an 
option  which  is  qualified  for  a  higher 
position  limit  lo  the  lower  limit  can 
discourage  market  participation  by 
institutions  and  other  market 
participants  with  substantial  hedging 
needs. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  in  particular  the 
requirements  of  section  6  and  the  Rules 
and  Regulations  thereunder  More 
specifically.  Ihe  Co.'nmission  believes 
that  the  proposed  rule  change  will  help 
provide  additional  liquidity  to  certain 
options  by  increasing  instilulional  and 
individual  investor  participation  in  the 
trading  of  those  options  without  aitormg 
the  existing  position  limit  criteria.  In 
addition,  because  options  are  used  lo 
hedge  existing  stock  portfolios,  the 
Commission  believes  that  acceleration 
of  the  date  upon  which  a  qualified 
option's  increased  position  limit  lakes 
effect  will  provide  investors  with  a 
useful  tool  to  hedge  more  effectively 
underlying  stock  positions.  At  the  same 
time,  because  the  current  position  limit 
criteria  for  equity  options  have  not 
changed,  the  Commission  does  not 
believe  thai  the  proposed  rule  change 
raises  any  additional  market  disrupiiun 
or  manipulation  concerns.* 

The  Commission  believes  further  that 
any  increase  in  an  option's  position  limit 
before  a  semi-annual  review  period  will 
not  result  in  investor  confusion.  The 
Amex  specifically  has  indicated  that  it 
will  provide  its  member  firms  with 
adequate  notice  of  any  increase  so  as  to 
ensure  the  investment  community  is 
aware  in  advance  of  the  changed 
position  limit.' 


'  5ef  nolM  3-4-  sui'n 

'  In  this  regard,  the  Comminston  experts  th.ii  the 
Am?x  wtU  e\4rrcifte  judRmeni  in  delermminn 
whether  lo  raise  iin  option's  limil  fto  th«t  (he  six- 
month  review  will  remam  «»  (he  review  period  for 
the  overwhelming  majonly  of  optfoaa,-  For  example, 
it  would  be  more  cnnstsient  wilb  ih«  Ametv 
dtsrrelton  under  the  propose  rule  for  ii  to  rai»e  ih« 
limit  for  an  option  with  a  5.S00  limit  if  the 
underlying  atock  reacbea  the  40.0O0.0lX)  aharr 
trading  thre«hold  two  months  before  a  li:^ 'month 
review  than  if  it  pcaciied  it  ene  week  before  c  ft- 
montb  review 


37074 


Federal  Register  /  Vol.  S3.  No.  185  /  Friday.  September  23.  1988  /  Notices 


Finally,  the  Commission  believes  that 
the  proposed  rule  change,  along  with  the 
recf^ntly  approved  two-year  pilot 
prni^ram  permitting  a  position  limit 
exemption  for  up  to  twice  the  existing 
position  limit  where  equity  option 
posiitons  are  hedged  on  a  one-for-one 
basis  with  underlying  stock.'  will  assist 
specialists  and  market  makers  in 
adequately  meeting  their  obligations  to 
maintain  a  fair  and  orderly  market. 

l!  19  therefore  ordered,  pursuant  to 
section  19(bH2)  of  the  Act,*  that  the 
proposed  rule  change  be.  and  hereby  is. 
approved. 

F'T  tSe  C.Tmmission,  hy  rtip  Division  of 
.Mnrket  Reiiulaftijn.  punuani  to  delegated 
authority  "* 

Ddied  Septemberig,  icwa 
ShiHey  E.  HoOn. 
Assistan!  Secrflary. 
I  PR  One  Bfl-ZIMZ  Filed  9-22-8&  8:45  am] 

BIUJMG  COOC  MIO-OI-H 


I  ReleSM  Mo.  34-26090;  Fl«  No.  SR-NSCC- 

88-71 

Self-Aegulatory  OrgarUzatlon;  FlUng 
and  Order  Granting  Acceiented 
Approval  of  Propoaed  Ruto  Change  by 
National  Securttiea  Clearing 
Corporation  Relating  To  EJiminating 
Bond  Fonn  (Regietered  or  Bearer)  aa  a 
Match  Criterion 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  ofl934.  15 
use.  7Bs(b}(lJ.  notice  is  hereby  given 
that  on  August  11. 1988.  NSCC  filed  with 
the  Securities  and  Elxchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I.  U.  and  III  below, 
which  Items  have  been  prepared  by 
NSCC.  The  Commission  is  approving  the 
proposal  on  an  accelerated  basis 

I.  Self-Regulatory  OrgAiuzdtioii'B 
Statecaeal  of  tlie  terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
amend  NSCCs  Rules  by  eliminating 
bond  form  (registered  or  bearer]  ass 
ma'ch  criterion. 

II.  Self- Regulatory  Orgaoizatioa's 
Statement  of  tbe  Purpose  of.  aod 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  Its  fihng  with  the  Commission. 
NSrCC  has  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
pfupo>*ed  rule  change. 


•  Sf':  Secontie*  Exchaoge  Act  Rt^lcsa*?  No  .i573B 
{M-ty  24.  19861.  53  PR  30201  ({uM  ;L  ISSS). 
•15US.C.  79fttbM2Ml«a) 
'"  17  CFR  a»-30-3(ttl(121  (1988), 


The  text  of  these  statements  may  be 
p.xdmined  at  the  places  specified  in  Item 
IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  fC)  below,  of  the  most  significant 
aspects  of  such  statements. 

,4,  SelfRe^vhtory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Ru!e 
Chan^ 

The  purposes  of  the  proposed  rule 
rhan«e  are;  fll  To  a<;commoddte  the 
^mt-ndmenli)  to  Muniujpa!  Securities 
Rulemaking  Board  (-MSRB"]  Rules  G- 
12lc|  and  G-15(a)  relating  to  delivery 
requirements  for  municipal  seoirilies, 
which  were  set  fcirlh  in  an  MSRB  rule 
change  (File  No.  SR-MSRB-87-121  and 
approved  by  the  Commission:  '  and  (2) 
to  remove  an  inconsistency  in  the  NSCC 
rules  relating  to  the  delivery 
requirements  for  corporate  bonds  and 
unit  investment  trusts.  The  amendmenis 
to  MSRB  Rules  C-12(c)  and  C>~lS(d) 
eliminate  th£  requirement  that 
interdealer  and  customer  confirmations 
designate  whether  secunties  are  in 
registered  form.  Therefore,  the  MSRB 
has  requested  that  NSCC  modify  its 
procedures  by  removing  the  borid  form 
(registered  or  bearer)  as  a  match 
criterion  for  the  comparison  of 
municipal  bond  transaction. 

Elimination  of  the  bond  form 
designation  requirement  for  other  debt 
securities  will  bring  NSCC  proredures  in 
line  with  NSCC  Rule  44f5)f<:)  which 
stales:  "Each  delivery  of  bonds  that  are 
i.tsuable  in  either  coupon  or  registered 
form  shall  be  settled  by  delivery  of 
bonds  in  either 

form  *  '  '  notwithstanding,  that  there 
may  be  a  charge  for  inlerchanginff  or>e 
form  with  the  other."  Since  the  Prop<)8ed 
rule  change  relates  to  the  prompt  and 
arxuratp  clearance  and  settlement  of 
secunties  transactinns.  it  is  consistent 
with  the  Secunties  F.xchanfiie  Act  of 
1934.  as  amended,  and  the  rules  and 
regulations  thereunder. 

R  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  perceive  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  on 
competition. 

C  Self-Regulation  Organization's 
Statement  an  Comments  on  the 
Proposed  Rule  Change  Received  from 
Mfmhers.  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  were  soHcited  by  NSCC 
pursuant  to  Important  Notice  A  3042, 


*  Stv  <>>^^untm  Exrh«ng<>  Ad  R«ltssc  No  254K) 
(March  IS.  ISSB).  63  PTt  9837 


P*S  ^834.  dated  August  B.  1388.  No 
coments  have  been  received. 

III.  Discussion  of  Proposal 

The  Commission  believes  thai  this 
proposal  is  consistent  with  the  Act. 
particularly  Section  t7A  of  the  Act  TTie 
purposes  of  this  proposal  are: 

(1)  To  accomroodale  certain  changes 
to  the  rules  of  the  MSRB  dealing  with 
the  delivery  of  municipal  securities:  and 

(21  To  remove  an  mtema! 
inconsi.«»1ency  m  NSCCs  own  rules 
relating  to  the  form  (registered  or 
bearer)  of  bond  delivery. 

The  Commission  finds  good  cause  For 
approving  the  proposal  prior  lo  the 
thirtieth  day  after  publication  of  notice 
of  the  filing  The  Commission  believes 
that  it  is  in  the  public  interest  to  have 
harmony  among  the  self-resulalory 
organization  rjles  that  sovem  delivery 
of  secunties  and  inasmuch  as  the 
related  MSRB  rule  change  will  become 
effective  on  September  18.  liWS.  it  would 
be  m  the  public  interest  for  NSCCs  nile 
change  also  lo  become  effective  by  that 
dale. 

IV.  Solicitation  of  Coauneots 

Interested  persons  are  invited  lo 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
Persons  making  written  submissions 
should  file  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW  . 
Washington.  DC  20549  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communicaljons  reldtiiig  lo  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  thai 
may  be  withheld  from  the  public  in 
accordance  with  provisions  of  5  U.S.C 
552.  will  he  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Section.  450  Fifth  Street  NW., 
Washmgton.  DC  20540 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the 
abovemenlioned  self-regulatory 
organization-  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submilled  by 
October  14, 1988. 

//  IS  therefore  Ordered,  pursuant  to 
section  19(bH2|  of  the  Senirilies 
Exchange  Act.  that  the  above-mentioned 
proposed  rule  change  (SR-NSCC-8S-7J 
be,  and  hereby  is.  approved.  For  the 
Commission  by  the  Divisitm  of  Market 
Regulation,  pursuant  to  delegated 
aulhonly. 
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Dated  Stptemb«r  16. 198& 
Sbirl«y  E.  HoUU. 
Assistanl  Sacretory- 
IFR  Doc.  68-21780  Piled  9-22-86:  845  ami 

BNJJHO  COOC  MW-Ot-e 


SMALL  BUSINESS  ADMINISTRATION 

f  [>*cl*ration  of  Disaatar  Loan  Araa  #6655} 

South  Dakota;  Declaration  of  Dlsaater 
Loan  Area 

The  Counties  of  Butte.  Custer.  Fall 
River.  Lawxence,  Meade,  and 
Pennington  in  the  State  of  South  Dakota 
constitute  an  Economic  Injury  Disaster 
Loan  Area  as  a  result  of  damages  from 
forest  fires  which  occurred  on  July  5  and 
July  2^.  1988.  Eligible  small  businesses 
without  credit  available  elsewhere  and 
small  dgnruitural  cooperatives  without 
credit  available  elsewhere  may  file 
applications  for  economic  injury 
assistance  until  the  close  of  business  on 
June  13.  1989  at  the  address  listed 
below:  Disaster  Area  4  Office.  Small 
Business  Administration.  P.O  Box 
13795.  Sacramento,  California  95853- 
4795.  or  other  locally  announced 
locations.  The  interest  rate  for  eligible 
small  business  concerns  without  credit 
available  elsewhere  is  4  percent  and  9 
percent  for  eligible  small  agricultural 
cooperatives  without  credit  available 
elsewhere. 

(Caialov  of  Federal  Domestic  Assistance 
Program  No.  59002.) 

Dale.  September  12,  1988. 
lames  Abdnm. 
Administrvtor 
|FRr>or  8H-21829  Filed  9-23-88: 6:45  am] 

aiLUMQ  CODE  M2S-0VH 


Capital  Equity  Corp.;  Surrender  of 
License 

lUcansa  No.  06/06/-0263] 

Notice  is  hereby  given  that  Capilul 
Equity  Corporation  (CEC).  1865 
Wooddale  Boulevard,  Baton  Rouge, 
Louisiana  70806  has  surrendered  its 
License  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958.  as 
amended  (Ac!).  CEC  was  licensed  by 
the  Small  Business  Administration  on 
March  11.  1983 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
of  the  License  was  accepted  on 
September  14,  1988.  and.  accordingly,  all 
rights,  privileges,  and  franchises  derived 
therefrom  have  been  terminated. 


(Catalog  of  Federal  DomeBlic  AsiiBtancp 
Program  No  59.011.  Small  Businens 
Investment  Companiesl 

Dated:  September  16,  198ti 
Robert  G.  Lioeberry. 
Deputy  Associate  Administrator  for 
Investment. 

(FR  Doc.  88-21830  Filed  ft- 22-8*  8-.45  ami 
eiUJNQCOOC  M2S-01-* 


DEPARTMEffT  OF  TRANSPORTATION 

Office  of  the  Secretary  of 
Transportation 

Meeting  on  Revisions  to  the  Carriage 
of  Goods  by  Sea  Act 

agency:  Department  of  Transportation. 
Office  of  the  Secretary. 
ACTION:  Notice  of  meeting. 

SUMMARY:  A  meeting  on  the  proposed 
res  isions  to  the  Carriage  of  Goods  by 
Sea  Act  (COGS-M  has  been  scheduled. 
Members  of  the  general  public  may 
attend  and  participate  in  the  discussion 
subject  to  instruction  of  the  Chairman. 
The  meeting  agenda  will  include  a 
review  of  the  need  for  COGSA  revisions 
and  the  international  trade  imphcalions 
related  thereto,  the  transportation  cost 
changes  resulting  from  any  COGSA 
revisions,  and  the  importance  of 
uniformity  of  law  in  any  new  regime, 
DATE:  The  meeting  is  scheduled  for  8:30 
a.m.  on  Thursday.  October  20.  1988. 
ADDRESS:  The  meeting  will  be  held  at 
the  Department  of  Transportation.  400 
7lh  Street.  SW..  Washington.  DC  in 
Room  2230. 
FOR  FURTHER  INFORMATtON  CONTACT: 

John  D.  Coakley,  Office  of  Assistant 
Secretary  for  Policy  and  Internationa! 
Affairs.  Room  10300.  Department  of 
Transportation.  Washington.  DC  20590. 
(telephone  (202)  365-9504). 
SUPPtfMENTARY  INFORMATION:  To 
facilitate  entn,'  into  the  building 
members  of  the  general  public  planning 
to  attend  should,  prior  to  October  20. 
notify  the  Office  of  International 
Transportation  and  Trade.  P-20  Room 
103(K).  Department  of  Transportation, 
Washington.  DC  20590  {telephone  (202) 
366-4368)  of  their  name,  affiliation, 
address  and  telephone  number. 

Dated:  Seplember  20. 1988. 
Arnold  Levioe. 

Director.  Office  of  Intemational 

Transportation  and  Trade.  Department  of 

Transportation. 

[FR  Doc  88-21745  Filed  9-22-88;  8  45  am] 

BILLMO  CO«4tW-U^ 


Rtness  Determination  of  Iowa 
Airways.  Inc. 

aqency:  Office  of  the  Secretary.  DOT 
ACTION:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  88-&-39, 
Order  to  Show  Cause. 

SUMMARV:  The  Department  of 
Transportation  ia  proposing  to  find  Iowa 
Airways,  Inc..  fit.  willing,  and  able  lo 
provide  commuter  air  service  under 
section  419(c)l21  of  the  Federal  Aviation 
Act. 

All  interested  persons  wishing  to 
respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  .^l^  Carrier  Fitnes.s 
Division.  P-56.  Department  of 
Transportation.  400  Seventh  Street.  SW  , 
Room  6420.  Washington,  DC  20590.  and 
ser\'e  them  on  all  persons  listed  in 
Attachment  A  to  the  order.  Responses 
shall  be  filed  no  later  than  October  5. 
1988, 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Carol  A-  Woods.  Air  Carrier  Fitness 
Division  (P-56.  Room  6420).  U  S- 
Departmenl  of  Transportation.  400 
Seventh  Street,  SW  .  Washington.  DC 
20590.  1202)366-2340, 

Dijtfd  S«plprnben9, 1988 
Gregoo'  S.  Dole, 

.\cting  Assistant  Secretory  ^rPoiicy  and 
in  lemotional  Affairs. 

|FR  Doc  88-21856  Filed  9-22-8a  8:4S  am) 
•UJNC  COOC  Mto-ea-M 


Coast  Guard 

lCG0ft8-0791 

Commercial  Fi8h(r>g  Industry  Vessel 
Advisory  Committee 

agency:  Coast  Guard.  DOT. 
ACTION:  Request  for  applications. 

SUMMARY:  llie  U.S  Coast  Guard  is 
seeking  applications  for  appointment  to 
membership  on  a  commercial  fishing 
industry  vessel  advisory  committee 
presently  being  established  by  the  Coast 
Guard  as  required  by  the  Commercial 
Fishing  Industry  Vessel  Safety  Act  of 
1988. 

When  established,  the  committee  will 
act  in  an  advisory  capacity  to  the 
Commandant  of  the  Coast  Guard  on 
matters  relating  to  the  safety  of 
commercial  fishing  vessels. 

Tbe  appointment  of  17  members  will 
be  as  followB:  Ten  (10)  members  from 
the  commercial  fishing  industry  who 
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rf^flect  a  regional  and  representaliona! 
bdUnce  and  have  experience  in  the 
operation  of  vessels  to  which  Chapter  45 
of  Title  46.  United  States  Code,  applies 
or  as  crew  memt>er  or  processing  line 
worker  on  an  uninspected  fish 
processins?  vessel  one  (1|  member 
representing  naval  architects  or  marine 
stin-eyors;  one  ft)  member  representing 
manufacturers  of  equipment  for  vessels 
to  which  Chapter  45  applies:  one  (1) 
member  representing  education  or 
training  professionals  related  to  fishing 
vessel,  fish  processing  vessel,  fish 
tender  vewel  safety,  or  personnel 
qudlifications:  one  (l)  member 
representing  underwriters  that  insure 
vessels  to  which  Chapter  45  applies;  and 
three  (3)  members  representing  the 
general  public,  including  whenever 
possible  an  Independent  expert  or 
consultant  In  maritime  safety  and  a 
member  of  a  national  organization 
composed  of  persou  representing 
owners  of  vessels  to  which  Chapter  45 
applies  and  persons  representing  the 
marine  insorance  induatry.  Members 
will  nonnaHy  serve  a  term  of  three 
years,  except  that  one  third  of  the  initial 
members  will  serve  a  terra  of  one  year 
and  one  thhd  of  the  initial  members  will 
serve  a  term  of  two  year*.  A  limited 
portion  of  the  merabershtp  may  serve 
consecutive  terms. 

To  achteTm  the  balance  of  membership 
required  by  the  Federal  Advisory 
Comiaitlee  Act  the  Coast  Coard  i» 
especially  interested  in  reoehnng 
applicationj  from  minonties  and 
women.  When  estabhshed,  the 
committee  is  expected  to  meet  at  least 
once  each  year. 

DATE:  Request  for  applications  should 

be  received  not  later  than  October  24, 

1988. 

AOOAE8S:  Persons  interested  in  applying 

should  write  to  Coounandant  (C-MTH). 

U.S.  Coast  Guard  Headquarters.  7100 

Second  Street  SW..  Washington.  DC 

20593-0001. 

FOA  FUIVTHER  MFOftHATION  COKTACT 

Mr  N.W.  Lemley.  Marine  Technical  and 

Hazardous  Materials  Division  (C-MTIi). 

Room  1218.  U.S.  Coast  Guard 

Headquarters.  2100  Second  Street  SW^ 

Washington.  DC  20593-0001,  (202)  267- 

0001 

September  15. 1980. 

|.D.  SipM. 

RearAdfTJitnf.  U.S.  Coast  Gourd  Chief.  Office 

of  Sfartne  Safely.  Security  ami  EvnimrtmePtof 

Protection 

IFR  Doc  as^^ntt  FUed  9-22-BB;  MS  am| 

•ILUMQ  COOC  «t1S-H-« 


|CGDS«-OeO) 

Lower  Mlsstsstppl  River  Waterway 
Safety  Advisory  Committee;  Meeting 

Pursuant  to  section  lOfaJ  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-403;  5  US.C.  App  I)  notice  is 
hereby  given  of  a  meeting  of  the  I.ower 
Mississippi  River  Wflt(?rway  Safety 
Advisory  Committee  The  meeting  will 
he  held  on  Tuesday,  October  11. 13B8.  in 
the  29th  floor  boardroom  of  the  World 
Trade  Center,  2  Canal  Street.  New 
Orleans.  LA  at  9:00  a.m.  The  agenda  for 
the  meeting  consists  of  the  following 
items: 

1.  Call  lo  Order. 

2.  Mrnules  of  the  12  |uly  1988.  meeting. 

3.  Report  by  the  Coast  Guard  on  items 
discussed  from  12  July  1988.  meeting. 

A.  Anchorage  area  modification 

B.  Line  of  Demarcation  between  the 
Inland  and  Internationa!  Rules  of  the 
Road. 

C.  VTS  New  Orleans  sector  radio 
frequencies. 

4.  Sectorizatton  of  bridge- to- bridge 
radio  on  the  Mississippi  River. 

5  Report  from  the  Ad  Hoc  Committee 
on  GNO  Bridge  RACON. 

6.  New  Business. 

7.  AdfOummeaL 

The  purpose  of  this  Advisory 
Committee  la  to  provide  coosidlation 
and  advice  to  the  Commandn'.  Eighth 
Coast  CuArd  Otstnct  on  ail  areas  of 
martttme  safety  affecting  this  waterway. 

The  meeting  is  open  to  the  public 
Members  of  the  public  may  present 
wntten  or  oral  statements  at  the 
meeting. 

Additional  information  may  be 
obtained  from  Commander  GA.  Btrd. 
USCG,  &x0ciibve  Secretary.  Lower 
Mississippi  Rirer  Waterway  Safet>- 
Advlflofy  Committee,  c/o  Q-)mmandcr 
Eighth  Coast  Guard  {oan|  Room  1141, 
Hale  Boggs  Federal  Dutldmg.  500  Camp 
Street,  New  Orleans.  LA  7013O-3396. 
telephone  number  154>4)  5fl9-6.U4. 

[3d!i'd  5^piember  12.  IMflS. 
A.E.HMa. 

Captain.  US.  Coast  Cuard  Chief  of  Staff. 
Eivht/t  Cnott  Gvard- 

[KR  Uoc  8B-I1717  FUed  9-22-8ft  ft4S  am| 
BiLUm  COOC  4SIV-14-M 


F«def*8l  AvMlon  Administration 

Stewart  Intema-ilonat  Airport; 
Newburgh,  NY;  Envtronmental  Impact 
Statement 

AQEHCV:  Federal  Aviation 
Admmislratton.  DOT. 
action:  Notice  of  intent 


summary:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  and  considered  for  the 
adoption  of  the  proposed  plan  to 
facilitate  development  on  a  portion  of 
Strwart  international  Airport  New  York. 

FOB  FURTHER  INFORMATION  CONTACT. 

Frank  Stiuefflta.  Environmi^ntHl 
Specidlisl.  FAA  F-dSlfrn  Reg'on  Office, 
Airports  Division.  AE.^-6^0.  Fitzgerald 
Federal  Building.  (FTC  International 
Airport,  lamatca.  New  York  11430: 
Telephone  No.  (718)  917-0902. 

on 

James  P.  McGuinness.  NYS 
Department  of  Transportaiiun.  loint- 
Lead  AgenL  Stewart  Airport,  BldR  *n38. 
1035  First  Street,  Stewart  Airport.  New 
York  IZSSO;  Telephone  No.  (914)  5*i4- 
2H». 

SUPPt-EMENTARY  INFORM ATtON;  The 
FAA.  m  cooperation  with  the  New  York 
Stale  Department  of  Transportation 
(joint  lead  a^ent— NYSDOT)  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  adoptinjjt  a  plan  for 
proposed  devdopmcnt  of  Stewart 
Inlemalional  Airport's  Noise  Buffer 
Area.  Stewart  International  Airport 
contiists  of  approximately  9,700  acres 
consistinfjt  of  l.TtX)  acres  of  existing 
Hemnaulical  facilities  and  a  B.OOO  acre 
noise  buffer  area.  The  site  is  owned  by 
the  State  of  New  York  and  is  located  in 
Orange  County,  New  York. 

The  proposed  project  is  in  response  to 
Sections  400  and  401  of  the  New  York 
State  Transportation  I-aw.  wbtch 
provides:"'   '  '  for  the  economic 
development  of  the  area  around  the 
airport,  the  joining  together  of  such 
economic  development  and  the  airport 
operations,  the  identification  and 
implemenlatioo  of  ways  of  working  with 
the  locdl  community  to  accomplish  the 
program  and  the  identification  of  non- 
aviation  uses  and  purposes  and 
prorations  of  use  or  purposes  for 
detfrminations  of  in  lieu  of  tax 
payments."  The  EIS  will  evaluate 
altemrttive  development  scenarios 
including  the  no-build  alternative. 

The  EIS  will  evaluate,  but  not  be 
limited  to  the  cumulative  impacts  on  the 
affected  environment  for  the  following 
resource  areas:  noise  quality,  surface 
water  hydrology  and  quality,  air  quality, 
wetlands,  wildlife,  habitrtL  upland 
vegetation,  recreation.  geolog>'  and  soils 
and  groundwater.  The  EIS  will  also 
evHiuHte  impacts  on  the  affected 
environment  resultmg  form 
infrastrticture  development  traffic  and 
induced  economic  growth  associated 
with  project  development. 
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Public  Scoping  Meeting 

To  ensure  that  the  full  range  of  issues 
relating  to  the  proposed  project  are 
addressed  end  all  potential  significant 
issues  are  identified,  comments  and 
suggestions  are  being  solicited.  To 
facilitate  the  receipt  of  comments  a 
public  scoping  meeting  will  be  held  on 
October  25.  1^58,  at  7:00  p.m.  at  Stewart 
International  i^irport  in  the  International 
Arrivals  Building.  Building  128,  First 
Street,  Stewart  Internationa!  Airport. 
Newburgh.  New  York. 

Written  comments  may  be  matted  to 
the  informational  contact  persons  no 
later  than  November  7,  1988. 

Issui-'d  in  Jamaica,  NY.  on  September  15, 
19&a 

Louis  P.  DeRose. 

Assisloni  Manager.  Airports  Division.  FAA. 
Eastern  Region. 
[FR  Doc.  Bft-21MS  Filed  9-Z2-BB:  8:45  ami 
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Flight  Service  Station  at  BelHngham. 
WA;  Notice  of  Closing 

Notice  is  hereby  given  that  on  or 
about  September  30,  1958,  the  flight 
service  station  at  Beltingham. 
Washington,  will  be  closed.  Services  to 
the  aviation  public  formerly  provided  by 
this  facility  will  be  provided  by  the 
automated  flight  service  station  in 
Seattle,  Washington.  This  information 
will  be  reflected  in  the  FAA 
Organization  Statement  the  next  time  it 
is  issued. 
(Sec.  313(«1.  72  Stat.  752;  49  U.S,C.  1354-1 

iHSUfid  in  Sealile,  Washington,  on 
Septembers,  1988. 
Frederick  M .  Isaac, 

Acting  HegionaJ  Adminialrotor.  Northweit 
Mountain  Hesion 
|FR  Uoc.  88-21846  Filed  B-22-88;  8:46  am) 
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Maritime  Administration 

(DocketNo.M-007| 

Application  of  Foreign  Underwriters 
To  Write  Marine  Hull  Insurance 

The  Mtiritime  Administration 
(MARAD)  has  received  applications 
under  46  CFR  Part  249  from  the 
following  French  underwriters,  lo  write 
marine  hull  insurance  on  subsidized  and 
Title  XI  program  vessels:  Assurances 
Generales  de  France  (AGF)  La  Concorde 
Cie.  D"  Assurances.  Groupe  des 
Assurances  Nationales  Inceudie 
Accidents.  Assurance  du  Group  de  Paris 
(AGP]  La  Reunion  Francaise  S.A., 
C.A.M.A.T..  Cie  D'  Assurances 
Maritimes,  Aeriennes  &  Terr. 


In  accordance  with  46  CFR  249,7(d). 
interested  persona  are  hereby  afforded 
an  opportunity  to  bring  to  MARAD's 
attention  any  discriminatory  laws  or 
practices  relating  to  the  placement  of 
marine  hull  insurance  which  exist  in  the 
applicant's  country  of  domicile 

Responses  to  this  notice  must  be  sent 
to  the  Secretar\'.  Maritime 
AdminislTBtion,  Room  7300.  Department 
of  Transportation,  400  Seventh  Street. 
SW..  Washington.  DC  20590,  and  must 
be  received  by  close  of  business  on 
October  7. 1988. 

lames  E-Sawi 

Secretan:  Maritime  Administration. 
Date:  Seplember  20. 1988. 
(FR  Doc.  88-21785  Filed  9-22-88;  8:45  am] 
BtUJIta  COOC  M10-S1-W 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  September  19.  1988. 

The  Department  of  Treasur>'  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement[s)  lo  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1960,  Pub.  L.  96-511. 
Copies  of  the  submissionfs)  may  be 
obtained  by  cdllmg  the  Treasurv'  Bureau 
Clearance  Officer  hsted.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasur>'.  Room  2224. 
15th  and  Pennsylvania  Avenue  NW., 
Washington,  DC  20220 

Internal  Revenue  Service 

OMB  Numbp.r:  1545-0191. 

Form  Number:  4952. 

Type  of  Review:  Resubmission. 

Title:  Investment  Interest  Expense 
Deduction. 

Description:  Form  4952  is  used  by 
tfi-xpayers  who  paid  or  accrued  interest 
on  money  borrowed  to  purchase  or 
carry  investment  properly.  The  form  is 
used  to  compute  the  allowable 
deduction  for  interest  on  investment 
indebtedness  and  the  information 
obtained  is  necessary  to  verity  the 
amount  actually  deducted. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
800.000. 

Estimated  Burden  Hours  Per 
Response/Recordkeeping: 


Rrecordkeeping — 1  hour  5  minutes 
Learning  about  the  law  or  the  form — 16 

minutes 
Preparmg  the  form — 55  minutes 
Copying,  assembling,  and  sending  the 

form  to  IRS — 20  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Average  Recordkeeping/ 
Reporting  Burden:  2.O80.OO0  hours. 

Clearance  Officer  Gamck  Shear  (2021 
535-4297.  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue. 
Washington,  DC  20224. 

OMB  Reviewer  Mile  Sunderhauf 
(202)  395-6880.  Office  of  Management 
and  Budget.  Room  3001.  New  Executive 
Office  Building.  Washington.  DC  20503 
Dale  .K.  Morgan. 

Deportmentcl  Rfi>orts  Management  Officer 
[FR  Doc  88-21726  Filed  9-22-88;  8:45  ami 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  tor 
Review 

Date:  September  19. 1988 

The  Department  of  Trea!"ur>'  has 
submitted  the  following  public 
information  colieclion  requiremenlfs)  to 
OMB  for  review  and  cledrance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submissionis)  may  be  obtained  by 
calling  the  Treasun.  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  lo  the  OMB  reviewer  li.'iled 
and  to  the  Treasur\  Department 
Clearance  Officer,  Department  of  the 
Treasur>',  Room  2224, 15th  and 
Pennsylvania  Avenue  N'W..  Washington. 
DC  20220, 

Internal  Revenue  Ser\ice 

OMB  Number  1545-0152. 

Form  Number  3115. 

Type  of  Review:  Revision. 

Title:  Application  for  Change  in 
Accounting  Method. 

Description:  Form  3115  is  used  by 
taxpayers  who  wish  to  change  their 
method  of  computing  their  taxable 
income.  The  form  is  used  by  the  IRS  to 
determine  if  electing  taxpayers  have  met 
the  requirements  and  are  able  to  change 
to  the  method  requested. 

Respondents:  Individuals  or 
households.  Farms.  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
15.000. 

Estimated  Burden  Hours  Per 
Response/ Recordkeep  ing: 
Recordkeeping — 98  hours  17  minutes 
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Learning  about  the  law  or  the  form — 6 

hours  58  minutes 
Prepdnng  the  form — 11  hours  40  min'jtes 
Copying,  assembling,  and  sending  the 

form  to  IRS— 46  minutes 

Frequency  o^ Response:  Annually. 

Estimated  Total  Record keeptng/ 
Reporting  Burden:  77.733  hours. 

0MB  Sumhen  1545-0575 

Form  Number  5330. 

Type  o^ Review:  Revision. 

Title-  Return  of  Excise  Taxes  Related 
to  Employee  Benefit  Plans 

Description:  Code  sections  4971.  4972. 
4973(a|.  4975.  4976.  4977,  4978  4978A. 


4979.  4979A.  and  4980  impose  various 
excise  ta^es  in  connection  with 
employee  benefit  plans.  Form  5330  is 
used  to  compute  and  collect  these  taxes. 

Respondents:  Individuals  or 
households,  Busmesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
10.100. 

Estimated  Burden  Hours  Per 
Response/ Recordkeeping: 
Recordkeeping — 12  hours  26  minutes 
Learning  about  the  law  or  the  form — 7 

hours  56  minutes 
Preparing  and  sending  the  form  to  IRS — 

8  hours  29  minutes 


Frequency  of  Response:  On  occasion. 
Estimated  Total  Recordkeeping/ 
Reporting  Burden:  291.688  hours. 

Clearance  Officer  Garrick  Shear. 
(202)  535-4297.  Internal  Revenue 
Service.  Room  5571,  WW  Constitution 
Avenue  NW..  Washington,  DC  20224 

OSW  Heviev<.er  Milo  Sunderhnuf, 
f202)  395-6680.  Office  of  Mandgemenl 
and  Budget.  Room  3001,  New  Executivf 
Office  Building.  Washington.  DC  20503. 
Dale  A  Morgan. 

Departpn.  nial  Reports,  Management  Officer. 
\\H  Doc  88^21727  Filed  9-22-fl8;  8:45  am) 

BtLUMO  COM   MIO-?V-M 
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Sunshine  Act  Meetings 


Federal    Register 

Vol,  53,  No,  185 

Friday.  September  23.  1088 


The  s«Aon  of  the  FEDERAL  REGISTER 

contains   notices  of  meetings  published 
under    the     ■Governmem    tn    the    Sunshine 
Acf    (Pub     L     9A-409)    5    U  S  C     552b(e)(3} 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  date:  Commission  Meeting, 
Tue^^l..>-  St-piember27, 1988,  10:00  a.m. 
LOCATION:  Room  556.  Westwood 
Towers.  5401  Westbard  Avenue, 

Bethesda,  MdryldPd 
MATTERS  TO  BE  CONSIDERED: 
Open  to  the  Public 

1.  Kerosene  Heaters  Petition  CP Sy-l.—The 
Staff  will  bne(  the  Commission  on  petition  CT 
87-1  from  the  National  Kerosene  Heater 
Association  The  petition  requests  the 
development  nf  a  consumer  product  saf*:'t\ 
ruie  for  kerosene  heaters  cnntaininj; 
requirements  to  limit  nitrogen  dioxide 
emissions  of  kerosene  heaters  now  set  forth 
in  the  Under^\Titers  Laboratones  standard  fnr 
kerosene  heaters  designated  VL  standard  64" 
TTie  Ommi*iPion  decided  to  allow  the 
petitioner  to  make  an  oral  presentation  a1  the 
meeting 

The  staff  w;l!  also  brief  the  Comnussion  on 
the  International  Association  of  Fire  Chiers 
request  that  the  Commission  require  kerosene 
heaters  be  labeled  to  warn  against  flare-up 
fires. 

Closed  to  the  Public 

2.  Compliance  Status  Report.— The  staff 
will  brief  the  Commission  on  the  status  of 

vrtnous  compliance  matters 

FOR  A  RECORDED  MESSAGE  CONTAINING 

THE  LATEST  AGENDA  INFORMATION,  CALL: 

301^92-5709 

CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Sheldon  D  Butts.  Office 
of  the  Secretdr>',  5401  Westbard  Ave.. 
Bethesda,  MD  20207  301^92-6800 
(FR  Doc  88-21946  Filed  9-21-88;  3.51  pm) 
BtLUNG  COOC  S35S-01-M 


FEDERAL  DEPOSfT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 


al  5:05  p.m.  on  Monday.  September  19, 
1988.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  (1) 
matters  relating  to  the  possible  closing 
of  certain  insured  banks;  and  (2)  the 
request  of  Lisbon  Bank  end  Trust 
Company,  Lisbon.  Iowa,  for  an 
exemption  pursuant  to  348.4(bl(l  I  of  the 
Corporation's  rules  and  regulations. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C,  C 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L,  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  pubhc;  that  no 
earher  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 
considered  m  a  closed  meeting  by 
authoritv  of  subsections  (c)(6).  (c)[8| 
Icll9)(AJ(ii).  and(c}(9)[B)of  the 
"Govemmenl  m  the  Sunshine  Act"  (5 
U.S.C,  552b[c)(6j,  [c)18),  (cH91{Al[nl,  and 
(c)[9)(B)i 

The  meeting  was  held  in  Room  6221  of 
the  FDIC  Building  located  at  550  ■  17th 
Street,  NW..  Washington.  DC. 

Dated  September  20.  1988 
Federal  Deposit  Insurance  Corporeticn 
M.  fane  Wtlliamson. 
Assislan:  Executjve  Secretary 
|FR  Doc  88-21940  Filed  9-21-«8;  2-40  pm] 
BILUMG  COM  «7t4-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  10:00  am  ,  Wednesddv, 

September  28,  1988. 
PLACE;  Marnner  S  Eccles  Federal 
Rpser\e  Board  Building.  C  Street 
entrance  between  20th  and  2l8l  Streets. 
NW.,  Washington.  DC  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 
1,  Matters  relating  to  the  Plans 
administered  under  the  Federal  Resene 
System's  employee  benefits  program. 


Z.  Personnel  actions  [appointments, 

promotions,  assignments,  reassignments.  and 
saldry  actions)  involving  mdividudl  Federal 
Reserve  System  employees 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

tNFORMATiON:  Mr  [nspph  R  Coyne. 

Assistant  in  rhe  Br.^rd.  !JfC'  4?:-32(>4. 
You  may  c.ai:  [dCC  ■ihZ-:-:.^''   ;>^'i:ir.r.ini: 
at  approximately  5  p.m.  two  business 
da\8  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting 

Doite  September  20  1988 
James  McAfee. 

.^LSsocicte  Si'crplcry  of  the  Board. 

;FR  Doc  88-21939  Filed  9-21-68:  2  39  pm| 

BILUHC  COOC  «210-01-M 

NATWtAAL  HEOIATKMI  BOARD 

TIME  AND  DATE  2:00  p  m  .  Wednesday, 

Octobers,  1988. 

PLACE:  Board  Hearing  Room  8th  Floor, 

1425  K,  Street.  N'W\.  Washington.  DC 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED! 

1.  Ratification  of  the  Board  actions  talven 
by  notation  voting  during  the  month  of 
September,  1988 

2  Other  priority  mailers  which  may  come 
before  the  Board  for  which  notice  will  be 
gnen  al  the  t-tir'ipsi  practicable  lime, 

SUPPUEMENTARY  INFORMATION:  Copies 

of  the  monthly  report  of  the  Boards 
notation  voting  actions  will  be  available 
from  the  Executive  Directors  office 
following  the  meeting. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr  Charles  R.  Bames. 
Executive  Director,  Tel:  (202]  523-5920. 

Date  of  \utice  September  19,  1988. 
Charles  R.  Barnes, 

Executive  Director.  Notional  Mediation 
Board. 

[FR  Doc  88-21938  Filed  9-12-88;  2:34  pm] 
BtUJHG  CODE  7SSO-01-M 
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Corrections 
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This    sectJoo    of    me    FEDERAL   REGISTER 
contains   ecldcxial    cor-ections   of   previously 
puWisfied    Presidential,    Rule,    Proposed 
Rule,   and   Nottce  documents  and  vokicoes 
of   tne  Code  of   Federal   Regulations 
These  corrections  are  prepared  by   the 
Office  ot   the  Federal  Register    Ageocy 
prepared  correcftor^  are  issued   as  signed 
docufTients  and  appear  in   9\e  appropriate 
document   categoric  elsewhere  in   the 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

( ID-943-06-4220- n :  I- 1 5320  St  a4 1 

Proposed  Continuation  of  Withdrawal 
Idaho 

Correction 

In  notice  document  88-19747 
appearing  on  page  33549  in  the  tsaue  of 
Wednesday,  August  31. 1968.  make  the 
following  correction; 


In  the  third  column,  under  Boise 
Meridian,  Idaho,  under  T,  10  N  .  R.  22  E,, 

Sec.  17,  should  read  "  SW>.-,SEV4  '. 

BtLLMO  CODE  1fi05-01-0 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Heattti 
Administration 

29  CFR  Parts  1910  and  1926 
[DocketNo.  H^33I 

Occupational  Exposure  to  Asbestos, 
Tremolite,  Anttiophylllte  and  ActlnoUte 

Currf^ction 

In  rule  document  8&- 20556  bemnninj^ 
on  page  35610  in  the  issue  of 
Wednesday,  September  14,  1988,  m.-ikp 
the  following  corrections. 

1.  On  page  35610,  in  the  second 
column,  in  the  third  complete  paragraph, 
in  the  19th  hne,  "regulatory"  should  read 
"Regulatory". 

2.  On  page  35611.  in  the  second 
column,  m  the  second  complete 


pdrdgrdph.  in  the  fourth  line,  "exits" 
should  read  "exists". 

3-  On  page  35613.  in  the  third  column, 
the  heading  '12.  New  Construction" 
should  read  "2,  New  Construction". 

4.  On  page  35616.  m  Table  2.  in  the 
heading,  the  footnote  designation  "*'" 
should  read  "'". 

5.  On  page  35617.  in  the  first  column, 
m  the  first  complete  paragraph,  m  the 
eighth  line,  'Two"  should  read  "two". 

6  On  page  35619.  in  the  first  column, 
in  the  second  complete  paragraph,  m  the 
third  !me,  "lowet"  should  read  "lowest" 

7  On  the  same  page,  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  fourth  line,  "lowet" 
should  read  "lowest", 

8  On  page  35621.  m  the  third  column, 
in  the  last  paragraph,  in  the  seventh  line. 
"Eleven"  should  read  "EL  even" 

9.  On  page  35623,  in  the  second 
column,  in  the  third  complete  paragraph. 
in  the  29th  hne.  "air-hauling"  should 
rprfd  "dir-handling". 

BUXMO  COOC   l&OS-Ot-O 


Friday 

September  23,  1988 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Parts  280  and  281 
Underground  Storage  Tanks;  Technical 
Requirements  and  State  Program 
Approval;  Final  Rules 


BEST  COPY  AVAILABLE 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  280 

(FRL-6338S-3I 

Underground  Storage  Tanka; 
Technical  Requirements 

AGENCY:  Environmentdi  Protection 
Agency  I  EPA). 
ACnoH:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  I'EPA)  today  finalizes 
resuidttons  for  und'-rground  storage 
tanks  contdinini?  petroleum  or 
substances  defined  as  hazardous  under 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Actof  1980ICERCLA).  except  any 
substance  regulated  as  a  hazardous 
waste  under  Subtitle  C  of  the  Resource 
Conservation  and  Recovery  Act 
|RCRA).  These  reaulations  were  first 
proposed  on  April  17.  1987  (52  FR  12662) 
and  a  subsequent  Supplemental  Notice 
was  published  on  December  23. 1967  (52 
FR  46638), 

Under  Section  9003  of  RCRA.  FPA 
must  establish  requirements  for  ledk 
detection,  leak  prevention,  financial 
responsibility,  and  corrective  action  for 
all  underground  storage  tanks 
containing  regulated  substances  as 
necessary  to  protect  human  health  and 
the  environment.  Today's  final  rule  sets 
forth  requirements  satisfying  the 
mandates  of  section  9003.  except  that 
final  requirements  concerning  ftnanaal 
responsibility  will  be  addressed  later  by 
EPA  in  another  Federal  Register  notice. 

EFFCCnVE  DATE  December  22. 1988. 
except  5  280.22(g)  which  is  effective 
October  24.  1988. 
ADDRESS:  The  docket  for  this 
rulemaking  (Docket  No.  LIST  2-1)  is 
located  at  the  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington.  DC  20460.  The  docket  is 
open  from  9:30  am.  to  330  p.m.,  Monday 
through  Fnday,  except  for  federal 
holidays.  You  may  make  an 
appointment  to  review  docket  materials 
by  caUing  (202)  475-9720  You  may  copy 
a  maximum  of  50  pages  of  matenal  from 
any  one  regulatory  docket  at  no  cost. 
Additional  copies  cost  S0.20  per  page. 

FOR  FURTHER  INFORMATION  CONTACT: 

Call  the  RCRA/Superfund  Hotline  at 
(800)  424-t*346  [toll  fi-ee)  or  382-JOOC  (m 
Washington.  DC). 

SUPPLfMENTARV  INFORMATION:  The 

contents  of  today's  preamble  are  listed 
in  the  following  outlme 


I  Authority 
ILBackgnNind 

A.  Subtitle  (of  RCRA 

R  Operaiing  Pnnciples 

C  Summary  of  Apnl  17  Proposed  Rul« 

0  Public  Comment  on  Ihe  Propoaal 

E.  Siimmary  of  the  Supplemental  Nobce  and 

ttie  Notice  of  Availdbiiliy  of  New 
Information 

F.  Influences  on  the  Final  Rule 
1.  Scope  of  the  Problem 

Z.  New  Cause-of- Release  Information 
3  Industry  Codes  and  Practices 

4.  Industry  Trends 

5.  UST  System  Technology  Development 

6.  Leaking  USTs  Present  a  Ifnique 
Regulatory  Challenge 

7  Fjnergtng  Slate  and  l^cal  UST  Programs 
and  EPA'8  Approach  to  ReguUUon 
G  Conclusions  Smce  Proposal 

IIL  Today's  ruisl  Rule 

A  Summary  of  Today's  Final  Rule 

B  Md|or  Points  of  Departure  from  Apnl  17 

Proposal 
1 ,  More  Frequent  Tank  Tightness  Testing  of 

Existing  Unprotected  Tanks  During  Ibe 

li)-Year  Upgrade  Penad 

2  l^ss  Frequent  Monitoring  of  New  and 
Upgraded  Tanks  Until  Age  10 

3  Gradual  Phase-tn  of  Ri^lease  Detection 
Brtsed  on  .\ge 

4  More  Sinngeni  Requirements  for 
Presnurized  Piping 

C  Alternative  Approaches  Considered 
1  New  UST  Systems  Containing  Petroleum 
a.  F.xjsimg  UST  Systems  Containing 
Petroleum 

3  Hazardous  Substance  UST  Systems 

4  CorTe(.tive  AcUon 

IV.  Anolyais  of  Todsy^  Rule 
.\  PrMjtram  Scope 

1  Applicability 

2  Regulatory  Exclusions 

3  Deferral  of  Reeulitions 

4  DefmiUuas 

E  UST  Systems:  Design.  Construction. 
Ingidilation.  and  Noliricalion 

1  Desisji  Hnd  Construction  RequiremeniR 
($20020) 

Z.  Installation  |3S  2B0-20  (d)  and  (ej) 

3.  Upgrading  of  Existing  Systems  (f  2BCUn] 
4  Notitlcation  15  280.22) 

C.  General  Operating  Requirements 

1.  Spill  and  Overfill  Prevention  and  Control 
($S  280.20  and  280,30) 

2  Operation  and  Mdinlenance  of  Corrosloo 
Protection  (J  280-31) 

3  Inspection  and  Maintenance  of  the  Tank 
System  fS  280.311 

4.  Compalibility  ()  2a0.32) 
5- Repairs  ($260-33) 

6.  Reporting  and  Recordkeepli^  ({  28(L34) 
D  Release  Detection 
I  Overview 

2.  Section-by  Sect  ion  Analysis 

E.  Release  Reporting.  Invesligaliun  and 

Confirmation 
1  Overview 
2.  Section-by -Section  Analysis 

F.  Release  Response  and  Corrective  Action 

for  UST  SyBlems  Containing  Regulated 

Substances 
1  Background 
2.  Major  Issues  Influencmg  the  FinmlRuIe 


3.  Sect  ion- by-Section  Analysis 
G.  Out-orService  UST  Systems  and  Closures 

1-  Introduction 

2  Temporary  Closure  (i  2ao."0| 

3.  Permanent  Closure  (S  280.71) 

4  A&sesstng  the  Site  at  Closure  (S  200  72} 

5.  Applicability  to  Previously  Closed  UST 
Systems  ((280.731 

6-  Closure  Records  (5  280.74) 
H-  Analysis  of  Other  Significant  Comments 

1-  Reluinuf  on  Codes  Developed  by 
Nationally  Recognized  Organizations 

2-  Addi'innai  Decisionmaking  Authonly  for 
IfTipIemeniing  Ajjencies 

V.  Relationship  to  Other  Aspects  of  the  UST 

System  Pn>gram 

A-  Intanm  Prohibition 

a  Notificallon 

C-  Le«kiQg  Underground  Storage  Tank  Trust 

Fund 
D  Fjiempled  Tank  Studies 

VL  ReUbonship  to  Otb«r  Agency  Programs 

A.  CFJ*a.A 

B.  Hazardous  Wdsie  Tank  Program 
C  Hazardous  Waste  Management 

Regulations 
1.  Hazardous  Substances 
Z.  Petroleum  and  Petroleum-based 
Substances 
D.  Used  Oil  Regulaitons 
E.SPCC 

F.  DOE  High  Level  Radieaclive  Waste 
Program 

Vn.  Econocnic  and  Regulatory  Impacts 
A.  Regulatory  Impact  Analysis 

1.  Executive  Order  12291 

2  Costs 

3.  BeneDts 

4  Cost  Effectiveness  of  the  Final  Rule 

5.  Economic  Impacts  on  Existing  Facilllies 

6.  Integration  of  Technical  Standards  and 
Financial  Responsibility  Rules 

B  ReRulatory  Flexibility  Act 
1.  Small  Entities  Potentially  Affected  by  Ihe 
Rule 
C  Paperwork  Reduction  Act 

Via.  list  of  Subiects  in  40  CFR  Part  280 

L  Authority 

These  regulations  are  Issued  under  (he 
authonly  of  sections  2002.  9001.  9002, 
9003,  9004,  9005.  and  9008.  9007.  and  9009 
of  the  Solid  Waste  Disposal  Act  of  1970. 
aa  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended  (42  USC  8912.  6991, 
6991(af,  e991(b}.  6991(c].  6991(d).  e991[e). 
ft991(f).  flnd69911hl). 

II.  Background 

A.  Subtitlt'  I  of  RCRA 

The  Hazardous  and  Solid  Waste 
Amendments  of  19B4  extended  and 
strengthened  the  provisions  of  the  Solid 
Waste  Disposal  Act  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  of  1976.  One  major  portion 
of  RCRA  as  amended.  Subtitle  I, 
provides  for  the  development  and 
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implementation  of  a  comprehensive 
regulatorv/pfogram  for  ■'underground 
storage  tanks"  containing  "regulated 
substances"  end  releases  of  these 
substances  to  the  environment. 

Subtitle  I  defines  'underground 
Storage  tank"  as  a  tank  system, 
including  its  pipmg,  that  has  at  least  10 
percent  of  its  volume  under^ound. 
Throughout  this  preamble  and  final  rule, 
the  terms  "underground  storage  tanks." 
"USTs."  and  "UST  systems"  include 
both  the  underground  storage  tank 
vessel  and  the  underground  piping 
connected  to  it. 

"Regulated  substances  '  are  defined  as 
substances  defined  as  hazardous  under 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  except 
hazardous  wastes  regulated  under 
Suhlille  C  of  RCRA,  and  petroleum. 

Subtitle  I  excludes  the  followng  from 
the  definition  of  USTs: 

■  Farm  or  residential  tanks  of  1,100 
gallons  or  less  capacity  storing  motor 
fuel  for  noncommercial  purposes; 

•  Tanks  storing  heating  oil  for 
consumptive  use  on  the  premises  where 
stored; 

"  Sepiic  tanks; 

•  Pipeline  facilities  (including 
gathering  hnes)  regulated  under  the 
Natural  Gas  Pipeline  Safety  Act  of  1968. 
the  Hazardous  Liquid  Pipeline  Act  of 
1979.  or  Slate  laws  comparable  to  these 
Acts; 

•  Surface  impoundments,  pits,  ponds, 
and  lagoons. 

•  Storm-water  or  wastewater 
collection  systems: 

•  Flow-through  process  tanks: 

"  Liquid  traps  or  associated  gathering 
lines  directly  related  to  oil  or  gas 
production  and  gathering  operations; 
and 

•  Storage  tanks  situated  on  or  above 
the  Door  of  underground  areas,  such  as 
basements  and  cellars. 

Subtitle  I  contains  several  major 
provisions  for  the  regulation  of  UST 
systems.  Section  9002  requires  UST 
system  owners  to  notify  states  of  the 
existence  of  their  UST  systems.  These 
notification  requiremente  were 
addressed  in  a  final  rule  published  by 
EPA  on  November  8. 1985  (50  FR  46602). 
Section  9002.  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
also  requires  thai  slates  use  the 
notifications  they  receive  to  compile 
tank  inventories.  Under  Federal  grant 
agreements,  stales  are  providing  EPA 
with  aggregated  data  from  these 
notifications. 

Under  section  9003.  EPA  must 
promulgate  regulations  applicable  to  all 


owmers  and  operators  of  UST  systems 
as  necessary  to  protect  human  health 
and  the  environment.  In  promulgating 
these  regulations,  section  9003(b) 
authorizes  the  Administrator  to 
distmguish  between  types,  classes,  and 
ages  of  underground  storage  tanks. 
Section  9003  requires  EI*A  to  issue 
design,  construction,  installation,  and 
compatibility  standards  for  new  tanks, 
as  well  as  requirements  applicable  to  all 
tank  owners  and  operators  concerning 
leak  detection,  recordkeeping,  reporting, 
closure,  corrective  action,  and  financial 
responsibihty. 

Section  9003|h|.  as  amended  by 
SARA,  gives  EPA — and  states  under 
cooperative  agreements  with  EPA — 
authority  to  clean  up  petroleum  releases 
from  UST  systems  or  to  require  their 
owners  and  operators  to  do  so.  It  also 
establishes  a  trust  fund  to  finance  these 
activities. 

Section  9004  permits  EIP.A  to  authorize 
states  to  implement  their  own  UST 
programs  in  place  of  the  Federal 
requirements  if  the  state's  requirements 
are  "no  less  stnngent"  than  EPA's  and 
provide  for  adequate  enforcement. 
Programs  which  are  less  stringent  in 
certain  areas  may  receive  approval  for 
an  interim  period- 
Other  provisions  of  Subtitle  I  pertain 
to  definitions  (section  9001);  entry, 
inspection,  and  information  gathenng 
(section  9005);  enforcement  (section 
9006);  Federal  facilities  (section  9007); 
state  authorities  (section  9008).  and 
studies  and  reports  to  Congress  required 
of  EPA  (section  9009). 

This  preamble  and  final  rule  pertain 
to  the  requirements  mandated  by 
sections  9003  (a),  (c),  (e)  and  (g);  they 
also  meet  the  study  requirements  of 
sections  9009  [a)  and  (b).  Final  rules  for 
state  program  approval  requirements, 
under  section  9004,  are  found  elsewhere 
in  today  s  Federal  Register.  Final  rules 
for  financial  responsibihty  requirements 
for  petroleum  UST  systems,  under 
sections  9003  |a)  and  (d).  will  be 
promulgated  by  EPA  at  a  later  date. 

Section  9003(cl  requires  EPA  to 
establish  the  following  minimum 
^technical  requirements  for  all  UST 
systems:  To  maintain  a  leak  detection 
system  or  comparable  system  designed 
to  identify  releases  to  protect  human 
health  and  the  environment;  to  maintain 
records  of  any  such  release  detection 
system:  to  report  releases  and  corrective 
action  taken;  to  take  corrective  action  in 
response  to  a  release;  and  to  close  tanks 
to  prevent  future  releases  Under  section 
9003(e),  EPA  must  also  establish 
performance  standards  for  new  UST 
systems.  At  a  minimum,  these  standards 
must  include  design,  construction. 


installation,  release  detection,  and 
compatibility  standards. 

Until  the  promulgation  of  today's  final 
rule,  section  9003(gl  established  an 
"Interim  Prohibition'  that  allowed 
installation  of  UST  systems  after  May  8. 
1985.  only  if  the  UST  system  is  protected 
from  corrosion,  prevents  releases  due  to 
corrosion  or  structural  failure  for  the 
operational  fife  of  the  tank,  and  is 
constructed  of  material  compatible  with 
the  substance  to  be  stored.  The  law 
allowed  an  exemption  from  the 
requirement  of  corrosion  protection  if  an 
UST  system  is  located  at  a  site  havmg  a 
soil  resistivity  measured  at  12.000  ohms/ 
cm  or  greater.  An  interpretive  rule 
concerning  the  Interim  Prohibition  was 
published  on  )une  4. 1986  (51  FR  204181 
These  Interim  Prohibition  requirements 
are  replaced  by  todays  final  rule  for 
new  tank  standards,  except  in  those  few 
cases  where  the  Agency  has  decided  to 
defer  regulatory  action  on  some  types  of 
UST  systems  For  these  deferred  UST 
systems,  the  Intenm  Prohibition  will 
continue  to  apply  until  EPA  takes  action 
in  the  future  either  to  regulate  or  not 
regulate  them  [see  $$  280.10  and  26011 
of  the  final  rule). 

B.  Operating  Print  iplfs 

Faced  with  the  mandate  of  Subtitle  I. 
EPA  recognized  several  unusual  aspects 
of  the  regulated  universe  that  have 
created  special  problems  in  developing 
an  effective  regulator^  approach.  First. 
the  regulated  universe  is  immense, 
including  over  2  million  UST  systems 
esUmated  to  be  located  at  over  700.000 
facilities  nationwide.  Second,  over  75 
percent  of  the  existing  systems  are  made 
of  unprotected  steel,  a  type  of  tank 
system  proven  to  be  the  most  likely  to 
leak  and  thus  create  the  greatest 
potential  for  health  and  environmental 
damage.  Third,  most  of  the  facilities  to 
be  regulated  are  owned  and  operated  by 
very  small  businesses,  essentially  "Mom 
and  Pop  '  enterprises  not  accustomed  to 
dealing  with  complex  regulatory 
requirements.  Fourth,  numerous 
technological  innovations  and  changes 
are  now  underway  in  various  sectors  of 
the  UST  system  service  community. 

In  response  to  the  unique  aspects  of 
this  regulated  community,  and  the  clear 
need  for  comprehensive  management  of 
USTs  during  their  operatmg  life.  EPA 
has  identified  and  followed  several  key 
operating  principles,  described  briefly 
below,  m  developing  the  final 
regulations  for  USTs. 

•  The  UST  program  must  be  based  on 
sound  national  standards  that  protect 
human  health  and  the  environment. 

•  The  UST  regulatory  program  must 
be  designed  to  be  implemented  at  the 


\ 
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stafe  and  local  levels.  State  and  local 
governments  have  been  and  continue  lo 
be  the  authorities  most  capable  of 
effective  oversight  of  UST  systems  and 
response  to  releases. 

•  The  regulations  must  be  kept 
simple,  understandable,  and  easily 
implemented  by  the  owner  and  operator 
in  order  to  facilitate  voluntary 
compitance.  Section  9003(b)  specifically 
indicates  that  technical  capability  can 
be  considered  in  developing  the  Subtitle 
'  rules. 

•  The  regulations  must  not  inhibit 
new  UST  technologicaJ  developments. 

•  The  reguJations  must  be  designed  to 
retam  the  flexibility  necessary  to 
accommodate,  where  possible,  the 
special  needs  of  the  UST  regulated 
community,  which  is  largely  composed 
of  small  businesses  with  limited 
resources  available  for  capital 
improvements. 

•  In  order  to  encourage  the  utmost 
voluntary  compliance,  the  regulations 


should  build  upon  currpnt  industry 
trends  and  tie  into  and  utilize  ongoing 
industry  initiatives  townrd  more  sound 
I 'ST  management.  Toward  this  end, 
section  9003(b)  specifically  authorizes 
EPA  to  consider  industry  practices  and 
consensus  codes  in  developing 
appropriate  UST  regulations  The 
Agency  expects  the  nationwide  use  uf 
these  new  management  practices  to 
yield  direct  environmental  benpfiis 

By  reflecting  these  operating 
principles  in  the  final  UST  regulations. 
the  Agency  believes  it  has  taken  the 
most  effective  approach  toward 
protecting  human  health  and  the 
environment. 

C  Summary  of  April  17  Propostfd  Rate 

On  April  17,  1987,  EPA  proposed 
regulations  for  USTs  storing  either 
petroleum  or  hazardous  substances 
(other  than  hazardous  wastes  regulated 
under  Subtitle  C  of  RCRA)  ("52  FR  IZWZi. 
These  proposed  regulatory  measure*  set 


requirements  for  both  new  and  existing 
UST  systems  to  control  the  major  causes 
of  releases  from  these  tank  systems  and 
included,  among  other  things,  corrosion 
controls,  proper  installation 
requirements,  and  spill  and  overfill 
prevention  measures 

Figure  1  illustrates  several  key  aspects 
of  the  regulatory  program  proposed  in 
April  19e7',  requirements  for  corrosion 
protection  and  monthly  release 
detection  at  all  new  UST  systems:  the 
phase-m  of  either  monthly  release 
detection  or  periodic  tightness  testing 
combined  with  inventory  control  at  al! 
existing  USTs,  within  3  years  if 
unprotected  from  corrosion  and  within  5 
years  if  protected:  and  the  upgrading  of 
all  existing  UST  systems  to  the  new  tank 
standards  within  10  years.  In  addition. 
the  proposed  new  and  upgraded  tank 
standards  for  hazardous  substance 
USTs  required  secondary  contumment 
with  interstitial  monitoring 
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Figure  1  does  not  illustrate  several 
other  requirements  and  standards 
proposed  for  both  new  and  existing  L'ST 
systems;  The  design  and  installation  of 
new  UST  systems;  spill  and  overfill 
prevention:  UST  system  repair  system 
closure;  release  detection  methods  and 
performance;  and  release  confirmation. 
reporting,  and  response  [including 
corrective  action  requirements}.  These 
proposed  requirements  and  the  manner 
in  which  they  may  have  changed  in  the 
final  rule  are  descnbed  in  detail  later  in 
today's  preamble.  Several  major  points 
of  departure  from  the  proposal  are 
identified  and  discussed  in  section  III 
below. 

D  Public  Ccmment  on  the  Proposal 

EPA  received  over  5.000  individual 
comments  from  over  1.100  commenters 
on  the  April  17  proposal,  including 
verbal  and  written  comments  from  the 
three  public  hearings.  In  general,  these 
public  comments  supported  the 
Agency's  overall  approach  to  the 
proposed  regulations  and  the 
substantive  requirements  for  new  and 
existing  UST  systems. 

Many  comments  addressed  specific 
parts  of  the  proposed  rule,  suggesting 
changes  or  calling  attention  to  potential 
problems.  These  specific  comments  are 
discussed  below  in  today's  preamble.  In 
summary,  many  comments  tended  to 
center  on  three  areas;  Concern  for  the 
impact  the  UST  rule  would  have  on 
small  businesses,  calls  for  EPA  to  adopt 
more  stringent  requirements  for  certain 
sensitive  areas,  and  suggestions  on  the 
best  way  to  phase  in  release  detection. 
(See  the  corresponding  sections  in 
today's  preamble  for  a  full  discussion  of 
these  comments.)  The  rmancial 
responsibility  requirements  generated 
more  public  comment  than  any  other 
single  area.  Comments  on  this  issue  will 
be  addressed  in  the  financial 
responsibility  final  rule  that  will  appear 
in  a  later  Federal  Register. 

E.  Summary  of  the  Supplemental  Notice 
and  the  Notice  of  Availability  of  New 
Information 

After  the  April  17  proposal  appeared. 
EPA  realized  that  some  aspects  of  the 
technical  standards  needed  to  be 
clarified  and  that  more  pubhc  comment 
on  these  matters  was  needed. 
Consequently,  EPA  published  a 
Supplemental  Notice  on  December  23, 
1987  [52  PR  48638).  This  Supplemental 
Notice  dealt  with  four  areas  pertaining 
to  the  proposed  technical  requirements: 

(1)  Use  of  "static  inventory  control"  to 
monitor  used  oil  UST  systems; 


(2)  A  listing  of  subslances  subject  to 
petroleum  UST  standards; 

(3)  Alternatives  to  release  monitoring 
for  piping  and  tanks  protected  from 
externa!  corrosion;  and 

(4)  An  alternative  definition  of  "flow- 
through  process  tank." 

Public  response  concerning  these  issues 
IS  discussed  in  later  sections  of  this 
preamble. 

On  March  31,  1988.  EPA  published  a 
Notice  of  Availability  of  additional 
information  for  public  comment.  It 
announced  the  availability  of 
information  pertaining  to  several 
technical  areas  of  the  proposed  rule 
mcludmg  general  operating 
requirements,  release  detei  !;on  and  tank 
closure.  This  new  information  was 
submitted  by  commeniers.  gathered  in 
meetings  or  conferences  and  produced 
by  Agency  research  programs.  Few 
public  comments  were  provided 
concerning  these  documents. 

F.  Influences  on  the  Final  Rule 

In  the  preamble  to  the  Apnl  1" 
proposal,  the  Agency  discussed  the 
scope  and  nature  of  the  problem  posed 
by  UST  systems  and  several  important 
influences  on  the  development  of  the 
proposal  (52  FR  12865-12671).  Today's 
final  rule  builds  on  that  earlier 
information  and  has  benefited  from 
numerous  conmients  provided  by  the 
public  on  the  issues  highlighted  in  the 
proposal.  The  following  section  bnefly 
discusses  several  areas  that  have 
received  further  consideration  from  EPA 
in  the  development  of  todays  final  njles. 

1.  Scope  of  the  Problem 

The  preamble  to  the  proposed  rule  (52 
FR  12665)  presented  estimates  of  the 
number  of  leaking  UST  systems  based 
on  EPA  studies,  local  government 
experiences,  and  industry  estimates 
Among  the  statistics  cited  were  the 
percentage  of  systems  failing  tightness 
testing,  the  percentage  of  systems 
actually  leaking,  the  correlation  of  tank 
age  to  failure,  and  the  extent  and  impact 
of  soil  and  ground-water  contaminatinn 
from  USTs,  After  the  proposed  rule  was 
issued.  EPA  completed  an  additional 
study  of  the  causes  of  release  from  \  'ST 
systems.  This  new  study  was  placed 
into  the  public  docket  and  announced  as 
available  for  comment  in  the  December 
23,  1987,  Supplemental  Notice.  This 
study,  "Causes  of  Release  from  UST 
Systems."  and  the  public  comments  on  it 
were  important  in  developing  today  s 
preamble  and  final  rule 

a.  Current  Estimates  of  'Non-Tight" 
UST  Systems.  In  the  preamble  to  the 


proposal  (52  VR  12665),  EPA  cited 
evidence  that  numerous  UST  systems 
are  non-tight  and  may  be  leaking,  This 
evidence  was  based  largely  on  three 
studies  EPA's  "Underground  Motor  Fuel 
Tanks:  A  National  Survey  '  reported 
tank  tightness  testing  results  and  found 
that  35  percent  of  over  450  tank  systems 
surveyed  nationwide  failed  tightness 
testing;  Suffolk  County  s  UST  program 
data  revealed  that  26  percent  of  over 
6.000  tank  systems  tested  in  this  New, 
York  county  failed;  and  a  Chevron- 
sponsored  testing  program  found  that 
nearly  10  percent  of  over  3,000  of  their 
UST  systems  failed 

Commenters  responding  to  the 
proposal  who  had  experience  with 
tightness  testing  provided  various 
claims  that  between  11  and  48  percent  of 
existing  UST  systems  failed  under  test 
conditions.  In  an  EPA-sponsored 
meeting,  a  group  of  expenenced. 
independent  installation  contractors 
expressed  their  expert  judgment  that 
increased  awareness  of  the  UST 
problem,  use  of  better  tanks,  and  use  of 
better  installation  and  maintenance 
procedures  have  decreased  the 
probability  of  present-day  systems 
testing  non-tjght  to  about  20  percent,  in 
contrast  to  the  50  percent  of  UST 
installations  they  believed  would  have 
tested  non-tight  several  years  ago. 

After  publication  of  the  proposal.  EPA 
studied  several  additional  pieces  of 
information  concerning  causes  of 
relear*e  from  UST  systems  For  example. 
EPA  further  reviewed  the  records  of 
over  10.000  tightness  test  results  from 
local  UST  programs  [in  Suffolk  County, 
New  York;  Austin.  Texas;  and  San 
Diego.  California).  EPA  also  analyzed  an 
extensive  and  detailed  historical  set  of 
records  from  a  Texas  tank  testing 
company  (the  Service  Station  Testing 
Company  of  San  Antonio,  Texas).  The 
EPA-sponsored  report.  "Causes  of 
Release  from  UST  Systems,"  is  based  on 
all  these  data  and  concludes  that 
approximately  25  percent  of  existing 
UST  systems  are  found  to  be  non-Ught 
when  tested  using  current  methods  and 
ihdt  loose  tank  fittings  or  faulty  piping 
causes  84  pen:ent  of  these  tightness  test 
failures.  Figure  2  summarizes  the 
Agency's  findings  concerning  the 
causes-ofrelease  profile  as  denved  from 
tank  testing  results  and  documented 
follow-up  at  over  10,000  UST  systems 
conducted  nationwide. 
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b.  Estimated  UST  Systems  with 
Releosps-  Current  indications 
concerning  the  number  of  UST  systems 
nationwide  that  have  had  releases  in  the 
past  or  are  now  leaking  are  less  precise 
than  (he  tank  tightness  data,  but  the 
Aj^ency  believes  the  informatum  that  is 
available  is  significant  nonetheless.  As 
discussed  in  the  preamble  to  the 
proposed  rule,  in  many  places  in  the 
nation  (hat  are  atiU  without  state  or 
local  UST  regulatory  programs  today, 
release  detection  oniy  takes  pldce  when 
someone  sees  or  smells  the  release  (52 
re  12665).  These  historical  data  suggest 
thai  only  about  10  percent  of  release 
incidents  in  these  areas  are  discovered 
by  inventory'  controls  or  mechanical 
release  detection  methods.  Although  the 
large  number  of  incidents  thai  are 
known  to  threaten  or  have  contaminated 
ground-waier  wells  is  significant,  it  Is 
not  an  accurate  prediction  of  leaking 
I'ST  systems  because  most  L'ST 
systems  are  not  located  near  wells. 

As  the  result  of  aggressive  UST 
monitonng  programs  in  two  states,  over 
5.000  UST  sites  in  California  and  3.0O0 
sites  in  Florida  have  been  identified  as 
having  had  releases  dunng  the  past 
th.-ee  years.  These  recent  discovenes 
already  exceed  10  percent  of  the  number 
of  UST  sites  in  each  of  these  states,  and 
the  number  of  releases  identified  in  )usi 
these  two  states  may  soon  exceed  the 
cumulative  total  of  releases  reported  to 
all  the  states  up  until  1985  (see  52  FR 
12665).  At  a  more  local  level.  UST 
system  programs  in  Dade  County. 
Flonda.  and  San  lose.  California,  have 
also  identified  (through  required  release 
detection  and  system  closure 
procedures)  that  well  over  10  percent  of 
their  UST  facilities  have  had  some 
noticeable  or  significant  releases  into 
the  surrounding  soil  and  groundwater. 
Thus,  the  initial  findings  by  state  and 
local  UST  regulatory  programs  that  are 
particularly  aggresstve  appear  to 
corroborate  an  industry-sponsored 
study  (than  previously  cued  Chevron 
investigation)  that  found  approximately 
10  percent  of  their  l.OfXi  UST  facilities 
locaied  throughout  the  South  and 
Southwest  of  the  United  Stdtes  have  had 
an  adverse  impact  on  nearby  ground 
water  in  the  form  of  released  product 
floating  on  top  of  the  ground-water  table 
(see  52  FR  12666). 

Public  communis  received  in  response 
to  the  proposal  concerning  this  subject 
are  not  conclusive.  Some  industry 
sources  provided  very  low  estimates, 
claiming  that  from  0  to  3  percent  of  UST 
systems  have  had  releases.  Others 
claimed  the  actual  number  of  leaking 
tank  systems  could  be  as  high  as  50 
percent  in  some  areas.  Many  estimated 


thai  the  actual  range  is  somewhere 
between  B  to  2fl  percent  of  UST  sites. 
and  the  average  of  all  estimates 
reported  by  commenters  falls  into  this 
range.  As  shown  m  the  previous  figure 
(Figure  2),  approximately  25  percent  of 
till  systems  are  now  testing  as  non-tight. 
About  15  percent  of  the  sites  whose 
systems  were  tested  actually  proved  to 
have  a  leak  under  normal  operating 
conditions  (lank  and  delivery  piping 
leaks),  and  this  proportion  falls  withm 
the  above-estimated  range  provided  by 
the  commenters. 

Some  commenters  attempted  to 
provide  additional  insight  into  the 
relationship  between  tank  age  and 
failure  by  indicating  thdt  Itinks  begin  to 
fail  tightness  tests  [and  leak)  at  a  much 
greater  frequency  after  12  years.  In 
addition,  the  recent  EPA  causes-of- 
release  study  includes  one  study  that 
indicated  10  to  13  percent  of  the  tanks 
that  are  12  to  13  years  old  were  non- 
tight.  This  IS  more  than  double  the 
proportion  of  non-tight  tanks  tested  in 
other  age  groups.  In  another  study,  of 
the  tanks  actually  found  to  be  leaking, 
42  percent  of  the  leakers  were  15  to  20 
year«  old.  and  30  percent  of  the  leakers 
were  10  to  15  years  old.  All  of  the  tanks 
that  were  leaking  were  made  of  bare 
steel.  This  demonstrates  that  the  critical 
age  in  a  typical  unprotected  »teel  tank's 
life  is  the  period  between  10  to  20  years 
of  age  when  breakthrough  from 
corrosion  is  most  likely  (o  begin. 

Some  commenters  disputed  the 
seventy  of  the  threat  posed  to  the  nation 
by  leaking  UST  systems,  which  was 
discussed  m  the  preamble  to  the 
proposed  rule.  For  example,  one 
suggestion  was  that  the  data  presented 
in  the  preamble  indicate  less  than  0.008 
percent  of  the  total  area  uf  the  United 
Slates  is  affected  by  contamination  due 
to  leaking  UST  systems.  In  general.  EPA 
finds  this  line  of  reasoning 
unpersuasive.  In  particular,  this 
argument  ignores.  (1)  that  population 
density  in  the  nation  is  not  uniform 
(with  most  areas  being  sparsely 
populated  or  unpopulated);  (2)  that  lank 
systems  are  generally  located  near 
populated  areas  to  provide  the  fuel  for 
these  centers  of  human  activity  and;  |3) 
that  there  are  numerous  documented 
cases  of  drinking  water  wells  that  have 
been  threatened  or  already  destroyed  by 
leaking  UST  systems  nationwide.  The 
dispersal  of  leaked  contaminants  within 
ground-water  aquifers  can  also  affect  an 
area  many  times  larger  than  the  soil- 
conlaminaied  area.  Further  information 
gathered  over  the  coming  years  of  UST 
program  implementation  will  ascertain 
the  full  magnitude  of  the  impacts  that 
leaking  UST  systems  pose  in  terras  of 


contamination  to  the  nation  s 
environment,  but  EPA  concludes  thai 
the  evidence  collected  to  ddte,  including 
the  information  provided  by  commenters 
on  the  proposal,  clearly  supports  the 
need  for  today's  final  rule*. 

2.  New  Cause-of-Release  Information 

EPA's  new  information  concerning 
rt-leases  from  UST  fiystem.-.  comes 
pnmdfily  from  public  comment  and  an 
EPA-sponsored  study  ("Causes  of 
Release  from  UST  Systems  ')  that  was 
made  available  for  public  comment  in 
the  December  23. 1387,  Supplemental 
Notice.  Review  of  this  information  has 
resulted  in  the  following  findings 
concerning  the  major  caused  of  releases 
today; 

•  Most  releases  do  not  come  from  the 
tank  pwrtion  of  UST  systems,  because 
piping  releases  occur  twice  as  often  as 
tank  releases; 

•  Spills  and  overfills  are  the  most 
common  causes  of  releases; 

•  Vanous  nonoperalional  UST 
components  at  the  top  of  USTs  are  loose 
and  leak  in  the  event  of  overfills: 

•  Although  the  older  bare  steel  tanks 
fail  pnmarily  by  corrosion,  the  "new 
generation"  USTs  (i.e.,  coated  and 
calhodicaily  protected  steel,  fiberglass- 
clad  steel,  and  fiberglass  tanks)  have 
nearly  eliminated  failure  induced  by 
external  corrosion; 

•  Corrosion,  poonnstallation 
techniques  and  workmanship,  accidents. 
and  natural  events  (e.g..  frost  heaves) 
are  the  four  major  causes  of  failure  for 
piping:  and 

•  When  piping  fails,  pressuna-ed 
systems  pose  a  significant  added  threat 
of  sudden,  large  releases. 

Thus,  the  major  causes  of  releases 
from  UST  systems  are  due  to  failures  of 
unprotected  tanks,  leaks  in  delivery 
piping,  leaks  from  vent  pipes  and  fittings 
on  lop  of  the  tank,  and  spill  and  overfill 
errors.  Comments  received  on  the 
onginal  proposal  (52  FR  12fihS-1266fl) 
and  the  Supplemental  Notice  concerning 
causes  of  release  generally  fend  to 
corroborate  the  above  findings  The 
following  information  summanzes  some 
of  the  most  relevant  findings  >hal  are 
important  in  guiding  today  ••  (iiandard- 
setting. 

a.  Tanks.  Most  existing  i«nks  are 
made  of  bare  steel.  Numer.,.,*.  tank 
failure  histories  indicate  ih^'  when  bare 
steel  tanks  fail  they  almoKi  -ilways  do  so 
because  of  external  corrosion.  Of  all  of 
the  current  causes  of  release  corrosion 
of  bare  steel  (tanks  and  ptpe^l  is  by  far 
the  most  Important. 

Tank  manufacturers  havf-  r>?$ponded 
to  this  problem  with  a  "new  generation" 
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of  tanks.  Innovative  tanks  began  to 
appear  about  20  years  ago  in  the  United 
States  in  three  basic  forms:  Fiberglass- 
reinforced  plastic  (FRP):  steel  with  a 
corrosion-resistant  coating  and  cathodic 
protection:  and  steel-FRP  composite.  A 
dramatic  acceleration  in  the  use  of  new 
generation  tanks  occurred  with  the 
introduction  of  the  federal  law's 
"Interim  Prohibition"  three  years  ago. 
These  protected  tanks  now  are 
estimated  to  account  for  about  20  to  25 
percent  of  existing  USTs.  Although 
"new"  in  terms  of  protective  designs. 
some  of  each  of  the  new  types  of  tank 
systems  have  been  in  the  ground  for 
over  20  years.  Reported  failures 
obser\'ed  in  the  field  due  to  corrosion  (or 
other  reasons)  are  very  rare. 

failures  (leaks)  at  all  existmg  FRP 
tanks  appear  to  have  occurred  at  less 
than  a  rate  of  0.05  percent  per  year  of 
the  total  FRP  tanks  installed  nationwide. 
Many  commenters  and  other  sources 
support  the  field  estimates  collected  by 
EPA  that  less  than  0.5  percent  of  the 
total  number  of  existing  FRP  tanks  have 
ever  leaked.  Although  some  installation- 
related  failures  have  occurred  in  the 
past,  heightened  installer  awareness  of 
proper  practices  and  techniques 
appropriate  to  FRP  technology, 
manufacturer-sponsored  contractor 
education  programs,  and  production 
quality  assurance  appear  to  be 
responsible  for  a  consistently  decreasing 
failure  rate  of  FRP  tanks.  The  most 
important  reported  failure  mode  for 
these  tanks  is  improper  installation 
practices- 

One  new  tank  type,  the  ST1-P3.  is  a 
favonte  of  corrosion  engineers  These 
steel  tanks  have  an  external 
noncorrodible  coating  and  a  factory- 
applied  metal  anode  thai  sacrifices  itself 
to  protect  any  bare  spots  on  the  tank, 
and  the  tank  vessel  is  electrically 
isolated  from  any  attached  piping.  Very 
few  failures  have  ever  been  reported, 
and  those  failures  are  due  to  installation 
damage  or  improper  maintenance,  not 
design  In  Ontario.  Canada,  where  STI- 
P3  tanks  have  been  widely  used,  the 
number  of  tank  releases  due  to 
corrosion  is  reported  to  be  declining  as 
old  tanks  are  replaced  with  STI-P3 
tanks. 

The  steel-FRP  composite  tanks  have 
not  been  used  as  widely  as  either  the 
FRP  or  coated  and  cathodically 
protected  tanks  described  above 
Approximately  65,000  have  been 
installed  in  this  country.  No  corrosion- 
related  failures  have  been  reported. 
Many  commenters  suggested  that  this 
type  of  tank  has  several  advantages 
over  both  FRP  and  coated  and 
cathodically  protected  steel  tanks,  such 


as  durability,  no  need  for  maintenance, 
and  an  added  bamer  between  the  lank 
and  the  environment  should  the  steel 
tank  be  breached  by  internal  corrosion. 

As  the  threat  of  external  corrosion  is 
reduced  by  new  tank  designs,  internal 
corrosion  may  eventually  become  the 
primary  cause  of  failure  for  steel  tanks. 
Internal  corrosion,  however,  occurs  far 
less  frequently  and  takes  longer  to 
manifest  Itself  than  external  corrosion. 
Many  commenters  have  reported 
problems  with  Internal  corrosion  under 
the  drop  tube  (i.e..  fill  pipe  located 
within  the  tank]  of  steel  tanks.  Data 
submitted  from  the  tank  lining  industry 
confirm  these  reports  The  tank 
manufacturing  industry,  however,  began 
to  respond  (o  this  problem  several  years 
ago  by  including  "striker  plates"  under 
all  openings  of  their  new  tanks. 

Lining  tank  interiors  is  another  way  to 
prevent  releases  due  to  internal  and 
external  corrosion.  Tank  interior  lining 
has  been  employed  by  major 
corporations  and  small  businesses  both 
as  a  short-term  solution  for  potentially 
leaking  tanks  and  as  a  preventive 
measure  for  temporarily  giving 
structurally  sound,  non-leaking  existing 
tanks  the  same  protection  from 
corrosion-induced  releases  that  "new 
generation  '  tanks  have.  Data  indicate 
this  to  be  a  successful  procedure  for 
extending  an  existing  tank's  operational 
life.  Even  when  employed  in  the  abser.ce 
of  external  cathodic  protection,  failure 
rates  are  reported  to  be  very  low, 
apparently  because  current  industry 
consensus  codes  only  recommend  the 
use  of  lining  when  the  tank  shell  is 
assessed  lo  be  able  to  withstand  the 
expected  rate  of  corrosion  at  the  site 
(determined  by  assessing  the  tank's 
existing  condition). 

b.  Piping.  Most  commenters  rated 
delivery  piping  the  most  significant 
source  of  releases  and  reported  releases 
occurring  twice  as  frequently  from 
piping  as  from  bare  steel  tank  releases. 
Two  types  of  piping  systems  are 
commonly  used;  Suction  piping,  which  is 
used  m  low-volume  applications  where 
only  a  few  dispensers  are  needed;  and 
pressurized  piping,  which  is  used  in 
high-volume  applications  where  many 
dispensers  are  fed  from  one  tank.  Each 
piping  system  has  unique  advantages 
and  disadvantages,  discussed  below. 

Suction  piping  is  considered  by 
commenters  to  be  safer  than  pressurized 
piping  because  it  operates  at  less  than 
atmospheric  pressure.  If  the  pipe 
develops  a  leak,  air  or  ground  water  is 
usually  drawn  into  the  pipe  instead  of 
product  leaking  out.  Commenters 
suggested,  however,  that  suction  piping 
systems  do  not  operate  efficiently  in  a 


number  of  settings,  such  as  at  Mgh 
altitudes,  in  hot  climates,  or  in  high- 
volume  delivery  situations. 

Pressurized  piping  systems  reportedly 
are  used  at  about  95  percent  of  new 
retail  motor  fuel  system  installations.  If 
the  delivery  line  is  breached,  free 
product  is  released  until  the  pressure  in 
the  pipe  equals  the  pressure  outside  the 
pipe.  Without  addnsn  instrumentation  or 
devices,  large  volumes  of  product  can  be 
pushed  out  of  breaches  in  the  piping 
when  product  is  dehvered  to  the  pump. 
Pressurized  piping  simply  pushes  more 
volume  to  meet  this  increase  in  demand, 
releasing  large  amounts  of  product 
quickly  into  the  environment- 
Comments  received  by  EPA  indicate 
that  the  releases  from  pressurized  piping 
systems  can  be  catastrophic  in  the 
absence  of  monitoring  and  automated 
pump  flow  restriction  devices.  Incidents 
involving  releases  of  thousands  of 
gallons  have  been  reported  to  EPA  by 
experienced  installers.  It  is  estimated 
that  at  least  70  percent  of  the  volume  of 
product  lost  through  pressurized  pipe 
releases  could  be  avoided  by  retrofitting 
each  line  with  a  simple,  inexpensive, 
continuous  in-line  pressure  monitor  that 
automatically  restricts  product  flow  In 
the  presence  of  a  significant  line  leak. 
Both  suction  and  pressurized  piping 
are  often  damaged  by  external 
corrosion.  Cathodic  protection  of  steel 
piping  would  significantly  reduce 
corrosion  failures.  Presently,  most  steel 
piping  18  protected  by  galvanizing  and 
coating,  or  coating  and  wrapping.  The 
threaded  portions  at  joints  are  the  most 
common  failure  points  because  the 
protection  is  removed  from  them  while 
threading  and  is  never  replaced.  In  these 
cases,  cathodic  protection  would  reduce 
joint  failures.  Other  joint  failures  result 
from  untighlened  joints,  cross-threaded 
joints,  or  improperly  made  joints. 
Improving  the  installer's  education  and 
skills  in  the  complex  task  of  pipe 
installation  would  reduce  these  piping 
failures. 

Also,  installers  and  others  have 
estimated  that  piping  is  damaged  10 
percent  of  the  time  at  new  installatiocs 
between  the  installation  of  equipm^t 
and  completion  of  paving.  They  strongly 
recommend  that  a  test  of  new  equipment 
before  start-up  is  essential  as  a  sound 
practice,  particularly  with  pressurized 
piping. 

Natural  forces  and  accidents  also 
cause  piping  failures  The  piping  is  near 
the  surface  of  the  ground  and.  thus, 
subject  to  frost  heaves  and  overloading. 
In  addition,  the  starting  and  slopping  of 
product  delivery  causes  the  piping  lo 
move  and  shift.  This  eventually  causes 
joint  failure  in  many  piping  systems. 
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"New  generation"  pipms^  systems 
comparable  to  the  "new  generation"  of 
tanks  are  under  development  but  not 
widely  used. 

c.  Nonoperational  Components. 
Nonoperational  components  consist  of 
tank  bung  holes,  tank  manholes,  vent 
and  fill  lines,  vapor  recovery  lines,  and 
manifold  piping  (the  piping  used  in 
connecting  tanks  together).  These 
components,  all  located  above  the  top  of 
the  tank,  are  called  nonoperational 
because  releases  from  these  sources  do 
not  occur  under  normal  operating 
conditions.  Releases  from  them  are 
usually  unseen  because  they  are 
underground.  These  releases  are 
episodic  and  usually  of  small  volume, 
because  they  only  occur  when  the  lank 
is  overfilled  or  when  manifolded  tanks 
are  filled  through  the  piping  connectiing 
the  tanks  together.  Generally,  when  an 
overfill  occurs,  the  volume  of  product 
contained  in  the  fill  tube  above  the  loose 
nonoperationaJ  component  will  be 
forced  out  into  the  environment  until  the 
product  level  In  the  UST  drops  below 
the  leaking  component  These  leakmg, 
nonoperational  components  are  reported 
to  be  most  often  caused  by  improper 
installation  practices,  such  as  loose 
bung  hole  plugs  not  being  tightened  at 
installation  or  vent  lines  being 
handtightened  on  top  of  the  tank. 

Two  solutions  are  available  to  stop 
this  type  of  release:  either  ensure  proper 
installation  of  these  different  types  of 
fittings  or  eliminate  overfills. 
EliminatioQ  of  overfilling  of  the  tank  is 
the  surest  remedy  and  is  probably  the 
easiest  to  accomplish  with  overfill 
shutoff  devices  now  widely  available. 
Most  releases  associated  with 
nonoperational  components  would  be 


prevented  if  overfills  were  successfully 
eliminated. 

d.  Spills  and  Overfilh.  In  addition  to 
episodic  releases  from  nonoperational 
components,  there  is  an  even  more 
prevalent  source  of  release  (hat  takes 
place  at  the  tank  fill  port  during  tank 
filling.  Although  usually  small  in 
volume,  spill  and  overfill  releases  are 
probably  the  most  common  causes  of 
release  from  I  'ST  systems.  These 
releases  usually  occur  at  the  surface  of 
the  ground  around  the  top  of  the  fill  pipe 
when  the  deliver>'  trucks  hose  is 
disconnected  from  the  fill  pipe  Most  of 
these  releases  go  unreported  due  to  the 
typically  small  volume  of  product  lost 
[generally  less  than  the  volume  of  the 
delivery  truck  s  hose)  Most  excavated 
bare  steel  tanks,  however,  show 
evidence  of  spilled  matpnal,  such  as 
dissolved  asphalt  coating  near  the  fill 
pipe.  Regulatory  officials  in  Dade 
County  (Florida)  cite  spills  and  overfills 
as  the  primary  cause  of  release— 45 
percent  of  reported  releases  These 
surface  releases  are  at  least  twice  as 
numerous  as  tank  or  piping  releases 

Spills  most  often  occur  at  the  fill  pipe 
opemng  when  the  delivery  truck's  hose 
is  disconnected,  usually  releasing  only  a 
few  gallons.  Overfills  occur  far  less 
frequently  but  usually  release  much 
larger  volumes.  Overfills  generally  result 
in  a  release  from  loose,  nonoperational 
components  located  above  the  tanks  fas 
discussed  in  the  previous  section),  or 
from  the  top  of  the  tank  a  vent  pipe  as 
product  II  forced  out  dunng  overfilling 
of  the  system.  Experienced  installation 
contractors  emphasize  to  EPA  that  the 
control  of  spills  and  control  of  overfills 
are  two  different  problems  and 
equipment  that  controls  one  may  not 
control  the  other. 


3  Industry  Codes  and  Practices 

In  thf  prf?amhle  to  the  proposed  rule 
(.S2  FR  12B70I.  EPA  identified  numerous 
industry  consensus  codes  and 
recommended  practices  that  influenced 
the  development  of  the  proposed 
regulatory  program  A  table  was 
provided  listing  several  codes  and 
practices  concerning  the  proper 
management  of  UST  systems  that  have 
been  developed,  mostly  in  the  past 
decade,  by  mduairy  associations, 
nationally  recognized  professional 
organizations,  and  independent  testing 
laboratones,  Since  the  proposal  of  the 
Federal  rule  over  a  year  ago.  these 
consensus  code-making  groups  and 
industry  standard-selling  activities  have 
contmued  at  an  increased  rate.  (Refer  to 
section  IV.H.l,  for  a  more  detailed 
discussion  clarifying  the  use  of  codes 
developed  by  nationally  recognized 
organizations  or  independent  testing 
laboratories.) 

Table  1  reflects  a  sampling  of  the 
current  status  of  this  national  consensus 
code-making  network.  TTie  codes  and 
standards  marked  with  an  asterisk  have 
been  reviewed,  updated,  or  revised  over 
the  past  year.  For  example,  last  summer, 
the  American  Petroleum  Institute 
reviewed  several  of  its  recommended 
practices  (e.g..  API  1631  and  1615)  and 
improved  the  guidance  provided  m  these 
documents.  In  addition,  several  new- 
codes  are  now  under  development  or 
have  been  recently  added.  For  example, 
the  .National  Leak  Prevention 
Association  was  formed  and  developed 
an  industry  consensus  code  for  the 
interior  lining  of  tanks  INLPA  631). 
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TABlE    1.      SELECTED  N*TiONAl   CONSENSUS  COOES  *N0  RECOMMENDED  PRACTICES  FOR  UST  MANAGEMENT 


MAJOR    TECHNICAL    TOPICS   Of    The    FiNAl    EPA   UST    RjlE 


DOCUMENT 
NUMStR 


DESIGN   AND  CORROSION  UST    SYSTEM  REPAIR  OPERATING  SFTiTii  RELEASE    REPORTING 

CONSTRUC'ION P-WTECT.QN INS'ALIAIION  ANDRETROflT  REQUIREMENT  DETECTION  AND  CORRE C T I . E    ACT  I  ON  CLOSURE 


«ric3n   National    Standarfls    In^Titute    (ANSI 
ANS'    B31.4  X  . 


Amtjrican    Pefroieuffl    "o^titoT^    LAP') 

•  API  SL  « 
■      AP.  ■?F 

AP'  650  . 

AP  1 604 

•  AP'  '6'!> 

AP.  16?e 

•  AP'  '63' 

AP'  16!^  « 

API  ??0? 


American  SoceTy  tor  Testing  ana  Materials  (ASTM) 

ASTM  (Stee' 

Piping,  tubing, 

and  f  . t tings)  m 

•  ASIM  A  53-e?o  « 

•  ASTM  Aie?/A18?M-e7  X 

•  ASTM  D  40? '-86  X 
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TABLE  I.   SELECTED  NATIONAL  CONSENSUS  COOES  AND  RECOMMENDED  PRACTICES  FOR  UST  MANAGEMENT  (CONTINUED) 


MAJOR  TECHNICAL  TOPICS  OF  THE  FINAL  EPA  UST  RULE 


DOCUMENT 
NUMeER 


DESIGN  AND 
CONSTRUCTION 


CORROSION 
PROTECTION 


INSTALLATION 


UST  SYSTEM  REPAIR 
AND  RETROFIT 


OPERATING 
REQUIREMENT 


RELEASE 
DETECTION 


RELEASE  REPORTING 
AND  CORRECTIVE  ACTION 


Association  of  Composite  Tanks  (ACT) 

•  ACT  100  «  » 

Factory  Mutual  (FM) 
FM  19K)  « 

National  Association  of  Corrosion  Engineers  (NACE) 

NACE  J»P-OI69-e5  X  > 

NACE''RP-0n2-72  »  « 

NACE  RP-0 184-84  « 

NACE  RP-0?75-75  «  « 

NACE  RP-0285-e5  «  « 

NACE  RP-05  72-85    «  x 

National  Fire  Protection  Association  (NFPA) 

"  NFPA  30  «  « 

•  NFPA  321  > 

•  NFPA  J27 
■  NFPA  328 

•  NFPA  329 

•  NFPA  385 


National  Leak  Prevention  Association  (NLPA) 
••  NLPA  651  «  ■ 


T*8lE    I.     SELECTED  NA'iON*;    CONSENSUS  COOES  ANO  RECOMMENDED  PRACTICES  rOR  UST  MANAGEMENT    (CONTINUED) 


MAJOR  TECHNICAL   TOPICS  Of   THE  FINAL   EPA  uST  RULE 


DOCUMENT 
NUMBf  R 


DESIGN  AND 
CONS'RUC'iON 
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Tnble  1  provides  a  snapshot  of  the 
depth  and  »cope  of  the  collective 
wisdom  that  has  developed  over  the 
past  several  years  in  the  United  Stales 
concerning  the  proper  standards  for  LIST 
^ys(ems■  The  recent  updates  and 
additions  to  this  list  of  industry 
consensus  codes  and  recommended 
practices  reflect  what  appears  to  be  a 
resurgence  of  interest  in  several  areas  of 
sound  UST  management  practices 
Numerous  commenters  on  the  proposal 
cited  specific  developments  in  these 
consensus  codes  and  provided  copies  of 
some  of  the  most  recent  codes  that  were 
added  or  updated  and  revised.  In 
general,  they  provided  a  reminder  to 
EPA  that  this  improving  body  of 
knowledjiiie  should  be  understood  and 
considered  during  the  development  of 
today  s  final  rule. 

4  Industry  Trends 

The  nature  and  extent  of  the  public 
response  to  the  proposal  has  generally 
confirmed  that  a  significant  level  of 
voluntary  industry  upgrading  and 
replacement  programs  is  already 
underway.  The  closure  and  replacemeni 
trends  briefly  discussed  in  the  preamble 
to  the  proposal  (52  FR  12B71)  were 
confirmed  by  some  commenters. 
Numerous  major  oil  companies. 
independent  marketers  of  retail  motor 
fuel,  transportation  fleet  operators 
(fiovemment  and  phvatel.  and  various 
manufacturers  with  USTs  have  clearly 
embarked  on  their  own  UST  system 
management  programs  before 
promulgation  of  today's  final  rule. 

One  of  the  most  encouraging  trends 
has  been  the  Increasing  use  of  protected 
UST  systems  nationwide  EPA  estimates 
that  there  arc  currently  over  450.000 
UST  systems  in  use  today  that  are 
protected  from  external  corrosion  This 
expanding  use  of  an  important  and 
necessary  approach  to  the  prevention  of 
releases  has  increased  rapidly  over  the 
past  three  years,  particularly  after  the 
Interim  Prohibition  went  into  effect  in 
May  1985  (section  9003(g)  of  RCRA). 
making  illegal  the  installation  of  bare 
stppl  UST  systems.  EPA  estimates  that, 
during  the  past  three  years  over  50.000 
TfW  protected  tanks  were  installed 
annually.  To  date,  over  210.000  FRP 
tanks.  120.000  coated  and  cathodlcally 
protected  tanks,  and  65,000  steel-FRP 
( omposile  tanks  have  been  installed  In 
addition,  an  estimated  70.000  tanks  have 
had  their  interiors  lined  to  prevent 
releases,  and  another  50.000  UST 
systems  are  estimated  to  have  been 
provided  with  field-installed  corrosion 
protection  systems.  According  to  tank 
manufacturers,  the  number  of  new  bare 
steel  tanks  installed  over  the  past  three 
years  has  dropped  precipitously 


Early  findings  from  several  local  UST 
programs  visited  by  EPA  staff  since  the 
proposal  have  confirmed  the  beginnings 
of  an  accelerated  rate  of  closure  of  old, 
.substandard  UST  systems  (for  example, 
in  Suffolk  County.  New  York:  Austin. 
Texas:  Dade  County.  Florida;  and 
Sunnyvale.  California).  A  rapid  rate  of 
closure  appears  to  manifest  itself  when 
each  of  these,  and  several  other,  local 
UST  programs  initiate  their  release 
detection  requirements.  Thus.  EPA's 
earlier  projections  that  as  much  as 
three-fourths  of  the  existing  UST 
universe  will  be  closed,  upgraded,  or 
replaced  to  the  requirements  of  the 
Interim  Prohibition  withm  10  years 
appears  to  be  realistic  |52  FR  12671) 
Today's  final  rule  will  further  ensure 
that  these  positive  changes  are 
accomplished  and  mcreased. 

EPA  believes  these  are  important 
developments  because  the  successful 
implementation  of  this  program  depends 
a  great  deal  on  the  regulated 
community's  voluntary  compliance.  The 
Agency  is  convinced  that  the  most 
widespread  compliance  will  be 
facilitated  by  technically  sound 
standards  that  are  capable  of  easy 
implementation  by  a  highly  varied 
regulated  community.  Thus,  as  much  as 
possible,  the  Federal  technical 
requirements  must  rely  on  familiar 
industry  codes  and  build  on  recognized 
and  effective  trends  occurring  in  the 
field  of  UST  management  that  are 
consistent  with  protection  of  human 
health  and  the  environment. 

5  UST  System  Technology  Development 

As  discussed  in  the  preamble  to  the 
proposal,  the  array  of  technical  control 
opUons  available  to  address  causes  of 
releases,  as  well  as  response  to  releases 
that  occur,  also  appears  to  be  growing. 
Numerous  commenters  provided 
technical  information  to  EPA  about 
newly  available  equipment  being 
marketed  for  use  in  the  prevention. 
detection,  and  correction  of  releases 
from  UST  B>-stems.  New  equipment  for 
use  either  inside  or  outside  of  the  UST 
system  to  detect  releases  from  the 
undergroimd  tank  or  attached  piping  is 
being  introduced  for  sale  at  many  trade 
shows  and  industry  fairs  nationwide, 
including  less  expensive  methods  for 
providing  secondary  containment  with 
interstitial  monitoring  for  both  existing 
and  new  UST  systems. 

Several  new  types  of  equipment 
capable  of  preventing  spills  and  overfills 
appear  to  be  less  costly  and  more  easily 
retrofitted  to  existing  tanks  than  earher 
models.  For  example,  several  new 
models  of  line  leak  detectors  have 
recently  been  introduced  to  the  UST 
market  that  are  more  sophisticated  and 


sensitive  than  older  types  of  equipment 
In  addition,  numerous  companies  have 
contacted  EPA  about  their  development 
efforts  in  the  area  of  retrofitting 
preventive  devices  onto  existing  tanks 
or  refurbishing  old  tanks.  Makers  of 
nylon  tanks  are  m  the  process  of 
&oticilmg  the  approval  of  Underwriters 
laboratories  of  Canada  in  that  country. 
Finally,  vapor  gas  vacuum  extraction 
techniques  for  use  in  the  subsurface 
cleanup  of  volatile  substances  are  also 
under  accelerated  development  and 
investigative  use  m  several  places 
nationwide.  This  cleanup  technique  has 
reportedly  had  widespread  use  in  West 
Germany  for  a  number  of  years 

In  summary,  business  in  the  UST 
control  technolog>  sector  appears  to  be 
booming,  and  invention  is  proceeding  at 
a  rapid  pace.  .All  this  activity  is  a  good 
indication  that  in  the  future,  simpler, 
cheaper,  and  more  dependable 
equipment  will  be  produced  to  aid  in  the 
prevention,  detection,  and  correction  uf 
r*=lease8.  Experienced  persons  in  UST 
management  in  the  public  and  private 
sectors  have  told  EPA  staff  thai  the 
current  level  of  control  technology 
development  by  far  exceeds  any 
previous  efforts  within  this  industry  In 
order  to  avoid  interfering  with  this 
ongoing  development  of  innovative  and 
more  environmentally  protective  new 
technologies,  the  Agency  has  chosen  to 
wnte  regulations  that  allow  room  for 
these  new  developments. 

6  Leaking  USTs  Present  a  Unique 
Reguiaton,'  Challenge 

EPA  believes  its  approach  to  setting 
standards  for  UST  systems  on  a  national 
scale  will  have  to  be  different  from  most 
national  environmental  programs 
because  the  UST  problem  is 
significantly  difTerent.  This  difference  is 
mainly  due  to  three  factors:  The  large 
number  of  facihties  to  be  regulated,  the 
comprehensive  scope  of  the  regulations, 
and  the  nature  of  the  regulated 
community. 

The  most  significant  problem  is  the 
sheer  size  of  the  regulated  community. 
Nationally,  over  700.000  UST  facilities 
account  for  about  2  miUton  UST 
sv.stems,  an  average  per  state  of  about 
14.000  UST  facilities  and  40.000  USX 
systems.  Estimates  indicate  that  roughly 
75  percent  of  exishng  UST  systems  are 
unprotected  from  corrosion  In  addition, 
because  a  relatively  high  proportion  of 
UST  facilities  (10  to  30  percent)  already 
have  had  a  leak,  or  will  soon  leak  unless 
measures  are  taken  to  upgrade  them,  the 
average  number  of  leaking  UST  systems 
may  range  from  1,400  to  4.200  per  stdie 
in  the  near  future. 
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The  large  number  of  tank  owners  and 
tank  systems  has  also  led  EPA  to 
conclude  that  the  Rnal  federal  L'ST 
standards  must  include  a  phase-m 
period  for  certain  requirements  that 
dpply  to  existing  tank,  systems.  Although 
all  federal  requirements  are  in  effect 
immediately  for  new  tanks,  owners  and 
operators  will  have  additional  time  lo 
upgrade  existing  tank  systems  to  the 
corrosion  protection  standard  for  new 
UST  systems,  and  to  install  release 
detection  equipment  for  existing  UST 
s>  stems.  This  phased-in  approach  is 
needed  to  estabhsh  a  reasonable 
schedule  that  recognizes  the  limited 
capability  of  700.000  UST  owners  and 
supporting  service  and  manufacturing 
industries  to  respond  immediately  to 
n'pw  national  regulations,  and  provides 
sufficient  flexibility  for  implementing 
aaencies.  T^e  experience  of  slates  that 
have  already  been  operating  L'ST 
regulatory  programs  is  that  it  takes 
several  years  for  most  owners  or 
operators  of  existing  UST  systems  to 
understand,  plan,  and  arrange  for  the 
purchase,  scheduling,  and  installation  of 
necessar>'  services  and  equipment 
required  by  the  regulations.  The  phase- 
in  approach  also  has  the  added  benefit 
of  allowing  time  for  continued 
development  and  improvement  of 
available  technologies  in  the 
marketplace  for  prevention  and 
detection  of  releases  from  UST  systems 
!as  discussed  previously  in  this  section 
of  the  preamble). 

in  addition,  today's  final  rule 
establishes  comprehensive  requirements 
for  the  management  of  a  wide  range  of 
L'ST  systems  These  final  standards  for 
UST  systems  are  designed  to  reduce  the 
number  of  releases  of  petroleum  and 
hazardous  substances,  increase  the 
ability  to  quickly  detect  and  minimize 
the  contamination  of  soil  and  ground 
water  by  such  releases,  and  etwure 
adequate  cleanup  of  contamination.  To 
do  this,  the  standards  in  some  way  must 
affect  every  phase  of  the  life  cycle  of  a 
storage  tank  system:  Selection  of  the 
tank  system;  installation,  operation  and 
maintenance:  closure  and  disposal;  and 
cleanup  of  the  site  m  cases  of  product 
release.  As  a  result,  these  standards 
must  be  techmcally  adequate  to  ensure 
the  wide  array  and  needed  level  of 
improved  performance  when 
implemented-  At  the  same  time,  these 
wide  rangmg  requirements  must  be 
straightforward  enough  to  be 
understood  and  to  be  carried  out 
successfully  hundred  of  thousands  of 
times  nationwide. 

A  third  problem  is  the  nature  of  the 
regulated  community.  A  lar^e  proportion 
of  USTs  ace  owned  by  small  businesses 


with  S500.000  or  less  in  lolal  assets.  For 
example.  72  percent  of  all  retail  motor 
fuel  outlets  are  owned  by  small 
businesses.  An  important  influence  in 
the  making  of  today's  technical 
standards  has  been  EPA's  attempt  to 
mimmize  the  regulatory  impact  on  small 
businesses  without  compromising  the 
statutory  requirements  to  protect  human 
health  and  the  environment.  EPA's 
efforts  to  minimize  the  regulatory  impact 
are  discussed  in  a  Regulatory  Flexibility 
Analysis  conducted  for  this  rule,  as 
specified  by  the  Regulatory  Flexibility 
Act  of  1980.  and  a  summary  of  (hat 
analysis  is  presented  later  in  this 
preamble- 
Specifically,  the  Agency  is  convinced 
that  the  national  UST  standards  must  be 
kept  simple  and  implementable  by  state 
and  local  officials  because  many  UST 
facilities  are  owned  and  operated  as 
small  local  businesses,  such  as  "Mom 
and  Pop"  gasoline  service  stations  and 
convenience  stores.  These  small 
entrepreneurs,  who  are  used  to 
operating  their  business  with  minimal 
regulation,  will  be  significantly  affected 
by  environmental  regulations  for  UST 
systems.  The  experience  of  stale  and 
local  agencies  with  UST  programs  is 
that  large  national  businesses  that  own 
tanks  are  generally  willing  and  have 
already  begun  to  comply  with  UST 
requirements.  Owners  of  small 
businesses,  however,  generally  need 
constant  reminders  and  technical 
assistance  to  bring  them  into 
compliance.  Given  the  nature  of  this 
regulated  community,  a  regulatory 
program  often  will  be  most  effectively 
carried  out  by  the  level  of  government 
closest  lo  the  problem,  and  thus  able  to 
respond  quickly  and  to  create  a  visible 
presence. 

7  Emerging  State  and  Local  UST 
Programs  and  EPA  s  Approach  lo 
Regulation 

Many  states  and  locahties  have 
adopted  requirements  applicable  to  UST 
systems.  Although  these  state  and  local 
requirements  are  diverse  and  vary  in 
stringency.  EPA  believes  that  the 
formulation  of  federal  standards  should 
build  upon  the  many  effective  state  and 
local  programs  now  in  operation  or 
about  to  begin  operanng  in  order  to 
utilize  this  reservoir  of  accumulated 
UST  experience  m  a  way  that  can 
rapidly  develop  into  a  strong  federal- 
state  partnership  for  addressing  this 
national  concern.  Section  9004  also 
indicates  Congressional  intent  that 
states  with  effective  programs  are  lo 
play  a  major  role  in  implementing  the 
program. 

At  least  16  stales  and  hundreds  of 
local  programs  are  currently  addressing 


the  ground-water  contamination  and 
cleanup  problems  posed  by  leaking  UST 
systems  through  established  regulatory 
programs.  Several  states,  such  as 
California.  New  York,  and  Florida,  and 
local  UST  programs  such  as  those  in 
Suffolk  County  (New  York).  Dade 
County  (Florida),  and  Austin  (Texas), 
have  established  specific  UST  system 
regulations  that  include  standards  for 
design,  construction,  and  installation  of 
new  UST  systems;  closure,  retrofitting, 
and  repair  of  existing  UST  systems,  and 
release  detection  and  corrective  action 
requirements  for  all  UST  systems.  EPA 
believes  this  type  of  state  and  local  UST 
program  activity  nationwide  will 
increase  sigmficantly  with  today's 
promulgation  of  EPA  s  technical 
standards.  Similar  to  the  expenences  in 
the  three  lead  states  identified  above, 
other  slates  will  begin  to  wrestle  for  the 
first  time  with  the  reality  of  how  to 
implement  their  UST  programs.  As  the 
dangers  posed  by  existing  UST  systems 
become  more  widely  known,  local  UST 
programs  and  involvement  should 
increase  significanUy  over  current 
levels. 

Given  the  large  number  of  UST 
facilities,  tank  systems,  and  potential 
cleanups  needed.  EPA  is  convinced  that 
many  aspects  of  this  regulatory  program 
will  be  most  effectively  earned  out  at 
the  state  level  of  government.  Local 
government  involvement  in  this 
regulatory  program  will  he  important. 
For  example,  a  small  city  with  about  700 
facilities  and  2.000  tank  systems  within 
Its  furisdiction  should  be  able  lo 
implement  a  manageable  regulatory 
program.  If  each  of  those  700  facilities 
installs  one  new  tank  dunng  the  next 
five  years,  that  would  be  about  three 
installations  per  week.  If  that  small  city 
requires  a  city  inspector  to  be  present  at 
each  installation,  an  inspector  must  be 
in  the  field  three  times  a  week  for  this 
task  alone.  In  addition,  the  inspector 
could  be  required  to  be  present  for 
periodic  tank  testings,  closures, 
upgrading  or  retrofit,  and  cleanups. 

Confronted  with  the  above 
implementation  realities,  EPA  has 
developed  a  more  decentralized 
approach  for  addressing  the  realities  of 
the  national  UST  regulatory  program. 
This  approach  is  based  un  several 
critical  factors.  First,  as  more  and  more 
slate  and  local  governments  become 
involved,  the  work  of  the  UST  program 
must  be  routinely  carried  out  in 
thousands  of  jurisdictions  nationwide. 
Several  operating  slate  and  local  UST 
programs  already  report  that  they  are 
very  busy  "running  the  store," 
expressing  surpnse  at  the  size  of  the 
regulated  community,  and  that  fairly 
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simple  tasks  must  be  routinely  repeated 
numerous  times  for  the  implementing 
agency  to  be  successful  m  bringing  UST 
systems  into,  and  maintaining, 
compliance. 

Second,  visits  to  several  state  and 
local  UST  programs  have  shown  that 
they  have  often  developed  their  own 
unique  requirements  and  methods  of 
implementation,  adapted  lo  the  types  of 
tanks,  physical  environment,  and 
regulated  community  with  which  they 
are  concerned  while  they  are,  at  the 
same  time,  all  geared  toward  solving 
similar  technical  problems.  They  need 
the  Hexibihly  to  continue  and  to 
improve  upon  approaches  which 
address  the  specific  environmental 
needs  of  their  communities.  They  have 
common  implementation  problems, 
however,  and  have  expressed  the  need 
for  better  technical  aids,  such  as  data 
management  tools. 

Third,  many  state  and  local 
govemmtnta  that  already  implement 
UST  programs  report  a  significant  level 
of  visible  on-site  monitonng,  requiring  a 
constant  "regulatory  presence"  to 
effectively  ensure  this  regulated 
community's  compliance  with  UST 
requirements.  A  significant 
environmental  gain  is  achieved  through 
implementation  at  the  local  level  by 
these  individual  UST  programs.  Thus, 
improving  their  performance  will 
produce  maximum  environmental 
benefits  and  best  ensure  the  success  of 
the  UST  program  nationwide.  As  the 
head  of  the  "distribution  system"  of 
USTrelated  technical  information  and 
implementation  tools.  EPA  believes  thai 
Its  Implementation  efforts  should  be 
focused  on  serving  the  netv.  ork  of  state 
and  local  programs  through  listening  to 
iheir  concerns  and  helping  them  solve 
implementation  problems  with  tools  that 
improve  the  effectiveness  of  their 
programs. 

Finally.  EPA  beheves  that  a  more 
decentralized  approach  to  the  federal 
implementation  of  the  UST  program  is 
needed  to  ensure  real  gains  m  protection 
of  human  health  and  the  environment. 
Because  there  are  so  many  UST  sites 
nationwide,  it  would  be  very  difficult  to 
establish  a  credible  federal 
implementation  presence  through 
compliance  monitoring  and  enforcement 
at  the  federal  level  A  more  realistic  and 
effective  approach  is  for  EPA  to  provide 
support  tools  and  guidance  to  state  and 
local  regulators  thai  can  be  used  to 
improve  their  programs  compliance 
performance. 

In  adopting  this  role,  the  Agency  has 
recognized  thai  it  must  not  only 
establish  sound  national  standards  but. 
more  importantly,  must  focus  on 
improving  the  performance  of  the  stale 


and  local  implementing  agencies. 
Approval  of  state  programs  to  operate 
"in  lieu  of  the  federal  program  takes  on 
a  new  meaning  under  this  approach 
because  it  becomes  a  basic  soundness 
tesl  to  ensure  that  the  work  associated 
with  implementation  of  these  state  or 
local  requirements  will,  in  fact,  cause 
the  needed  level  of  improvement  in  UST 
system  management  when  carried  out 
by  the  regulated  community  The    ■ 
requisite  state  enforcement  authority 
and  technical  standards  must  be 
ensured  and  will  be  the  focus  for 
approval  by  EPA.  Thus,  overall 
successful  performance  and 
implementation  of  this  new  national 
program  is  less  focused  on  Implementing 
detailed,  national  technical  standards 
than  it  is  on  establishing  the  national 
UST  program  in  a  way  that  ensures 
effective,  environmentally  protective 
programs  al  the  grassroots  level  and 
improving  the  performance  of  these 
programs  over  time.  EPA's  final 
requirements  for  state  program  approval 
are  presented  in  detail  elsewhere  in 
today's  Federal  Register. 

Thus,  in  recognition  of  its  approach  to 
UST  implementation.  EPA  has 
attempted  to  establish  final  technical 
standards  that  are  protective  of  health 
and  the  environment  but  at  the  same 
time,  are  simple,  understandable  and 
implementable  by  state  and  local 
officials.  EPA  also  recognizes  that  there 
is  often  more  than  one  proper  way  to 
address  specific  technical  problems  that 
are  the  focus  of  the  final  regulations. 
Therefore,  the  Agency  has  attempted  to 
[dentify  and  offer  as  many  effective 
alternative  technical  approaches  as 
possible  pariicularly  where  this 
flexibility  can  be  applied  in  the  future 
by  the  implementing  agencies.  In  this 
way.  the  final  technical  requirements 
remain  focused  on  the  key 
environmental  problems  which  the 
implementing  agencies  face.  Promoting 
the  network  of  state  and  local 
implementation  is  the  best  way  to 
ensure  that  significant  protection  of 
human  health  and  the  environment  will 
be  achieved  by  today's  final 
requirements. 

G.  Conclusions  Since  Proposal 

EPA  has  drawn  several  conclusions 
from  the  influences  discussed  above  and 
m  the  background  sections  of  the 
preamble  to  the  proposed  rule  (52  FR 
32663-12671).  Some  of  these  conclusions 
support  the  direction  and  emphasis  set 
forth  in  the  proposal  and  others  indicate 
a  need  for  change  in  the  final  rule. 

Given  the  large  size  of  the  existing 
regulated  universe  and  the  proportion  of 
these  UST  systems  that  have  leaked  or 
are  presently  leaking,  there  is  a  need  to 


finalize  today's  rules  as  an  important 
step  to  alleviate  this  important  threat  to 
the  nation's  ground-water  resources. 
The  number  of  sites  needing  significant 
cleanup  due  to  a  number  of  poor  past 
UST  management  practices  is  expected 
to  be  in  the  tens  of  thousands 
nationwide 

Cause-of- re  lease  information  related 
to  unprotected  tanks  supports  EPA's 
proposed  approach  for  upgrading  of 
unprotected  tanks.  The  new  information. 
however,  mdicates  a  need  for  more 
frequent  monitoring  of  unprotected 
tanks  than  was  proposed.  By  contrast 
protected  tanks  appear  to  need  less 
frequent  monitonng  than  proposed. 
Also,  pressunzed  piping  systems  need 
more  stringent  monitong  than  was 
proposed. 

Increased  activity  in  the  review  and 
improvement  of  national  consensus 
codes  supports  EPA's  proposed  reliance 
on  these  codes  as  providing  the  most  up- 
to-date  consensus  practices  and 
expertise  concerning  what  constitutes 
proper  UST  system  management.  The 
nationwide  increase  in  the  use  of 
protected  systems,  the  recent  number  of 
tank  closures,  and  the  development  of 
new  prevention,  detection,  and 
corrective  action  technologies  are 
encouraging.  The  final  rules  must  be 
designed  to  foster  and  take  advantage  of 
these  trends.  They  must  be  simple  and 
easily  implementable  by  the  regulated 
community  lo  ensure  the  maximum  level 
of  voluntary  participation  by  lank 
system  owners  and  operators  The 
Agency  continues  to  believe  that  the 
size  and  nature  of  this  regulated 
universe  presents  several  unique 
regulatory  challenges  that  necessitate 
the  phase-ln  of  some  of  the  requirements 
for  existing  UST  systems  to  ensure  that 
genume  implemenlation  is 
accomphshed. 

The  continuing  and  rapid  emergence 
of  numerous  stale  and  local  UST 
programs  is  expected  and  will  be 
encouraged  by  EPA  because  this  is 
where  the  "real  work"  of  this  new 
national  program  must  actually  lake 
place  The  Agency's  approach  to  UST 
program  implemenlation  must  start  with 
a  technically  sound  set  of  national 
standards.  These  requirements. 
however,  must  be  kept  simple  and 
implementable  because  most 
improvements  in  actual  UST 
performance  (and  protection  of  human 
health  and  the  environment)  are 
expected  to  be  achieved  by  working 
closely  with  state  and  local  governments 
over  time  to  increase  the  level  of  the 
effectiveness  of  their  UST  programs. 
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III.  Todays  Final  Rule 

This  section  provides  a  summary  of 
F.PAs  final  rule.  It  also  identifies  and 
describes  several  ma)or  points  of 
departure  from  the  proposed  rule, 
several  dltemative  strategies,  public 
comments  on  them,  and  the  Agency's 
rationale  for  the  direciion  of  the  final 
rule  in  several  other  key  areas.  More 
detailed  summaries  of  all  the  public 
corrunents  and  the  Agency's  responses 
to  them  can  be  found  in  the  "Comment 
and  Response  Summaries  Background 
Document"  that  has  been  placed  into  the 
public  docket  in  support  of  today's  final 
rule. 

A.  Summary  of  Today's  Final  Rule 

EPA  is  today  promulgating  regulations 
for  underground  tanks  storing  either 
petroleum  or  hazardous  substances 
other  than  hazardous  wastes  regulated 
under  Subtitle  C  of  RCRA.  These 
requuements  establish  measures  for 
both  new  and  existing  UST  systems  to 
prevent,  detect  and  clean  up  releases 
from  these  systems.  These  Final 
requyements  of  Part  280  fulfill  the 
mandates  of  RCRA  sectiorw  9003  (a),  (c). 
and  (e).  and  sections  9009  (a)  and  (b). 
The  major  elements  of  today's  final  rule 
are  noted  below. 

•  New  UST  systems  must  be  designed 
and  constructed  to  retain  their  structural 
mtegrity  for  their  operating  life,  in 
accordance  with  national  consensus 
codes  of  practice  (see  Table  1  provided 
earher  in  this  preamble).  All  tanks  and 
attached  piping  used  to  deliver  the 
stored  product  must  be  protected  from 
external  corrosion.  Cathodic  protection 
must  be  monitored  and  maintained  to 
ensure  that  UST  systems  remain  free  of 
corrosion. 

•  Nationally  recognized  industry 
mslallation  standards  must  be  followed 
in  placing  new  UST  systems  m  service 
(see  Table  1).  Owners  and  operators  of 
new  USTs  must  certify  that  proper 
installation  procedures  were  followed 
and  identify  how  the  installation  was 
accomplished. 

•  Owners  and  operators  of  both  new 
and  existing  UST  systems  must  follow 
proper  tank  filling  practices  to  prevent 
releases  due  to  spills  and  overfUls  In 
addition,  owners  and  operators  of  either 
new  or  upgraded  UST  systems  must  use 
devices  that  prevent  overfills  and 
control  or  contain  spills. 

■  Tanks  must  be  repaired  m 
accordance  with  nationally  recogruzed 
industry  codes  (see  Table  1).  These 
national  codes  include  several  tests  that 
must  be  conducted  to  ensure  quality 
repairs. 

•  To  close  UST  systems,  mdustry- 
recommended  practices  must  be 
followed-  the  UST  system  can  be 


removyd  from  the  ground  or  left  in  place 
after  removing  all  regulated  substances 
and  cleaning  the  tank,  fiUmg  it  with  an 
inert  substance,  and  closmg  it  to  all 
future  outside  access  (see  Table  1).  In 
addition,  owners  and  operators  must 
perform  an  asseasmenl  at  the  lime  of 
L'ST  closure  to  ensure  that  a  release  has 
not  occurred  at  the  site.  If  a  release  has 
occurred,  then  corrective  action  must  be 
taken 

■  Release  detection  must  t>e  mstituled 
at  all  UST  systems.  For  petroleum  UST 
systems,  several  methods  will  be 
allowed,  although  tank  owners  and 
operators  must  adhere  to  requirements 
concerning  their  use.  In  addition,  owners 
and  operators  must  follow  special 
requirements  for  pressurized  delivery 
lines.  Petroleum  UST  systems  are  not 
required  to  have  secondary  containment 
With  interstitial  monitoring  Ail  new  or 
upgraded  UST  systems  storing 
hazardous  substances,  however,  are 
required  to  have  secondary  containment 
with  interstiUai  monitoring,  unless  an 
alternate  release  detection  method  is 
approved  by  the  implementmg  agency. 
The  owners  and  operators  must 
demonstrate  to  the  implementing  agency 
that  a  release  detecUon  method  will 
detect  releases  of  the  stored  substance 
m  a  maruier  no  less  stringent  than  the 
release  detection  methods  allowed  for 
petroleum  USTs  and  that  a  method  of 
corrective  action  is  available  to  clean  up 
a  release  of  the  hazardous  substance 
should  one  occur. 

*  Generally,  release  detection  at 
existing  UST  systems  must  be  phased  m 
over  a  S-year  penod  based  on  the  age  of 
the  tank.  The  okiest  UST  syitems 
[usually  unprotected  from  corrosion)  are 
required  to  phase  m  release  detection 
within  1  year,  and  the  newest  tank 
systems  (usually  protected  from 
corrosion)  by  the  end  of  the  5-year 
penod.  Release  detection  for  all 
pressurized  delivery  Imes  must  be 
retrofitted  withm  2  years- 

*  Penodic  lank  tightness  testing 
(every  S  years)  combined  with  monthly 
inventory  control  is  allowed  at  new  or 
upgraded  UST  systems  for  10  years  after 
new  lank  installation  or  existing  lank 
upgrade.  After  10  years,  monthly  release 
detection  is  required 

*  Either  monthly  release  detection  or 
a  combmatioo  of  annual  tank  tightness 
testing  with  monthly  inventory  control  is 
required  of  substandard  existing  USTs 
until  they  are  upgraded.  Existing  UST 
systems  must  be  upgraded  or  closed 
within  10  years  of  the  effective  date  of 
the  final  rule,  or  within  1  to  5  years  if  a 
release  detection  method  is  not 
available  that  can  be  applied  during  ilie 
required  phase-in  penod  for  release 
detection-  Upgrading  of  petroleum  UST 


systems  includes  retrofitting  of 
corrosion  protection  and  both  spill  and 
overfill  controls  at  all  tanks.  Upgrading 
of  hazardous  substance  UST  systems 
also  includes  secondary  cnnlainment 
and  mterstitial  monitoring  or  an 
alternate  release  detection  method 
approved  by  the  miplementing  agency. 

•  Tank  owners  and  operators  must 
report  suspected  releases  Indications  of 
a  release  must  be  reported  to  the 
implementing  agency,  including  positive 
results  from  release  detection  methods. 
unless  the  initial  cause  of  the  alarm  has 
been  immediately  investigated  and  the 
alarm  is  found  to  be  false  After 
reporting  suspected  releases,  owners 
and  operators  must  perform  release 
investigation  and  confirmation  tests 
and.  where  a  release  is  confirmed  must 
begin  corrective  action 

•  Owners  and  operators  of  leaking 
UST  systems  must  follow  measures  for 
corrective  action.  Immediate  corrective 
action  measures  include  mitigation  of 
safety  and  fire  hazards;  removal  of 
saturated  soils  and  floating  free  product: 
and  an  assessment  of  the  extent  of 
further  corrective  action  needed.  A 
corrective  action  plan  would  be  required 
for  long  term  cleanups  addressing 
ground-water  contamination,  although 
these  cleanups  could  begin  upon 
notification  of  the  implementing  agency 
by  the  owner  and  operator.  Cleanup 
levels  would  be  established  on  a  sile-by* 
site  basis  as  approved  by  the 
implementing  agency. 

5-  Major  Points  of  Departure  from  Aprit 
17  PropOBal 

Today's  final  rule  includes  four 
release  detection  requirements  that 
represent  significant  changes  to  Ihe 
proposed  rule: 

|1)  More  frequent  tank  tightness 
testing  (annual)  of  unprotected  tanks 
during  the  initial  10-year  upgrading 
penod; 

(2)  Less  frequent  monitonng  of  new 
and  upgraded  tanks  until  age  lO, 

(3)  Phasem  of  release  detection  over 
5  years  at  existing  tanks  based  on  age: 
and 

(4)  More  stringent  release  detection 
for  all  pressurized  piping  systems. 

The  final  requirements  in  each  of 
these  areas,  and  EPA  s  rationale  for 
revismg  the  proposal,  are  summanzed 
below  and  shown  graphically  in  Figure 
3  The  shaded  areus  indicate  the  major 
changes  from  Ihe  proposed  approach. 
More  detailed  discussions  of  these 
major  points  of  departure  are  also 
provided  in  later  sections  of  today's 
preamble. 
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1,  More  FrequenI  Tank  Tightness 
Testing  of  Existing  Unprotected  Tanks 
During  the  10- Year  Upgrade  Period 

!n  the  proposed  rule  (§5  280-40  and 
280.41).  EPA  provided  owners  and 
operators  of  existing  UST  systems 
without  corrosion  protection  with  two 
options  for  release  detection,  but  only 
dunng  the  proposed  IQ-year  upgrade 
penod.  The  two  options  were:  (1)  To 
perform  monthly  release  detection 
monitoring  or.  (2)  to  conduct  monthly 
inventory  control  combined  with  a  tank 
tightness  test  every  3  years.  The  option 
of  tank  tightness  testing  (in  combination 
with  inventory  control)  was  proposed 
because  ti^tness  testing  is  already 
widely  practiced.  The  proposed 
frequency  of  testing  every  3  years  was 
based  on  the  Agency's  behef  that  the 
industry  could  no(  accomplish  testing  of 
such  a  large  universe  of  existing  tanks 
on  a  more  frequent  basis  because  the 
supply  of  testing  services  couJd  not 
respond  to  such  a  large  demand. 

SeveraJ  commentert  suggested  that 
the  proposed  tank  tightness  testing 
ailemative  be  allowed  in  the  final  rule 
but  only  if  the  testing  were  required 
more  frequently.  EPA  now  shares  the 
concerns  of  those  commenters.  The 
.Agency  is  particularly  concerned  about 
unprotected  existing  tanks,  which  have 
the  greatest  probability  of  leaking.  New 
mformation  on  causes  of  release  has 
prompted  the  Agency  lo  believe  that 
tightness  testing  conducted  once  every  3 
years  leaves  too  much  time  between 
tests  during  which  an  un[H^tecled  steel 
tank  may  develop  corrosion  holes  and 
release  product.  Therefore,  in  the  final 
rule  the  Agency  requires  Ibet  tank 
testing  be  performed  every  year  during 
the  10-year  upgrade  period,  instead  of 
every  third  year  as  was  proposed. 
Because  unprotected  steel  tank  systems 
pose  the  greatest  threat  to  the 
environment  and  public  health,  EPA 
believes  that  increasing  the  frequency  of 
ttj^htness  testing  will  provide  better 
environmental  protection  and  is 
therefore  warranted. 

With  regard  to  EPA's  initial  concern 
that  such  a  frequency  would  be 
impractical  or  difficult  to  achieve, 
numerous  public  comments  were 
received  from  the  release  detection 
industry  indicating  their  belief  that  more 
frequent  tank  tightness  testing  is 
feasible.  Commenters  also  venfied  that 
tank  tightness  testing  is  already  a 
commonly  used  release  detection 
method,  and  its  technology  and 
resources  are  currently  widely 
available 


2-  Less  Frequent  Monitoring  of  New  and 
Upgraded  Tanks  Until  Age  10 

EPA's  proposed  approach  for  new 
USTs  required  either  frequent-to- 
continuous  (at  least  monthly)  release 
detection  monitonng  or  semiannual  tank 
tightness  testing  in  combination  with 
monthly  inventory  control.  The  Agency 
proposed  frequent-Io-continuous 
monitonng  at  new  tanks  because,  the 
more  frequently  release  detection  Is 
applied,  the  more  likely  an  actual 
release  will  be  detected  when  it  occurs, 
as  explained  in  detail  in  the  proposal  (52 
FR  12720).  and  thus  it  was  believed  to  be 
needed  to  ensure  adequa  te  protection  of 
the  environment  and  public  health 

Several  commenters  questioned  the 
proposal  to  require  more  frequent 
release  detection  at  new  protected  tanks 
than  at  existing  folder)  unprotected 
tanks.  New  information  on  causes  of 
release  (see  section  II. F-  of  the 
preamble)  confirms  that  new  tanks  are 
the  least  likely  to  leak.  The  probability 
of  new  or  u[^graded  tanks  leaking. 
particularly  early  in  their  operational 
lifetime,  is  extremely  low.  Therefore,  the 
Agency  agrees  with  commenters  who 
suggested  that  new  tanks  should  be 
allowed  to  be  monitored  less  often  than 
proposed. 

Today's  final  rule  replaces  the 
proposed  seauaonual  tank  testing  with  a 
requirement  to  conduct  tank  testing  at 
least  every  fifth  year  dunng  the  first  10 
years  of  the  USTs  operational  life  at  a 
new  or  upgraded  UST  As  proposed, 
however,  tank  testing  must  be  used  in 
combination  with  monthly  inventory 
control  to  be  considered  an  approved 
release  detection  method.  Because  long- 
term  expenence  with  tank  corrosion 
protection  techz>otogy  is  not  yet 
extensive,  and  because  existing  bare 
sleel  tanks  rarely  fail  before  10  years  of 
age.  today's  final  rule  requires  monthly 
release  detection  at  protected  and 
upgraded  tanks  only  after  they  pass 
their  tenth  year  of  operation. 

3  Gradual  Phase  in  of  Release  Detection 
Based  on  Age 

EPA  proposed  to  phase  in  release 
detection  at  existing  UST  systems  over  a 
3-year  penod  for  USTs  unprotected  from 
corrosion  and  a  5-year  penod  for  USTs 
protected  from  corrosion.  This  approach 
was  proposed  because  it  was  believed 
lo  be  the  fastest  schedule  reasonably 
iroplementabie  and  would  require 
unprotected  tanks  (which  have  the 
greatest  potential  to  leak]  to  have 
release  detection  m  place  sooner  than 
protected  tanks.  In  the  preamble  lo  the 
proposal  152  FR  12877).  the  Agency 
identified  three  approaches  towards 
phasing  tn  of  release  detection:  (1)  A 


rapid  phase-in  (over  1  to  2  years).  (2)  a 
gradual  phase-in  (over  3  to  5  years),  and 
(3)  a  class  approadi  requinng  a  rapid 
phase-in  at  the  most  sensitive  UST 
locations  and  more  gradual  phase-in 
elsewhere.  After  considering  pubhc 
cooiments  received  on  this  issue,  the 
Agency  has  decided  tn  today's  final  rule 
to  retain  the  gradual  phase  in  approach 
but  to  base  the  phase-in  on  the  age  of 
the  UST  system,  with  the  oldest  tanks 
being  reqiured  to  have  release  detection 
first. 

The  preamble  to  the  proposal  solicited 
public  comment  on  the  appropriateness 
of  considering  tank  age.  vulnerabihty  of 
hydrogeology.  distance  to  dnnking 
water  wells,  distance  lo  vital  ecological 
systems,  and  any  other  factors  in  the 
selection  of  a  phase-in  approach  for 
release  detection.  Most  commenters 
supported  the  gradual  phase-in  to  take 
place  over  time  penods  ranging  from  3 
to  10  years,  but  recommended  that  it  be 
based  on  age.  A  few  recommended  the 
rapid  phaae-in  approach,  and  most  of 
those  recommended  that  the  phase-in  he 
based  on  age 

Today's  final  rule  requires  the  oldest 
tanks,  with  or  without  corrosion 
protection,  to  apply  release  detection 
within  the  fu^t  year  and  the  newest 
tanks  no  later  than  5  years  after  the 
effective  date  of  today's  rule.  "Hiis 
approach  is  believed  to  offer  several 
advantages:  (1)  EPA  has  concluded  that 
the  phasing  in  of  release  detection  at  all 
existing  UST  systems  in  the  large 
universe  la  implementable  within  5 
years;  (2)  the  age-based  sequencing 
schedule  ensures  thai  implementation  uf 
the  requirements  will  take  place  in  an 
orderly  fashion  that  will  spread  out  the 
demand  for  release  detection  services 
and  avoid  bottlenecks;  {'.i)  it  gives  higher 
prionty  to  older  unproferted  tanks, 
which  have  been  found  to  have  the 
greatest  potential  to  leak,  and  (4)  it  still 
allows  the  newer,  protected  tanks, 
which  are  the  least  likely  to  be  leaking. 
to  wait  until  the  fifth  year,  as  did  the 
proposed  rule.  In  choosing  the  gradual 
approach,  the  Agency  agrees  with  those 
commenters  who  c;led  the  rapid 
approach  as  being  impossible  to 
implement  with  such  a  large  universe  of 
UST  systems.  In  addition,  the  gradual 
approach  is  supported  by  numerous 
existing  industry,  state,  and  local 
management  programs  which  utilize  the 
gradual  approach  as  the  most  feasible 
phase-in  approach.  The  reasons  the 
Agency  is  taking  this  gradual  phase-m 
approach  are  discussed  in  more  detail 
later  in  this  preamble  (section  IV. D. 2.). 
Tlie  class  approach  was  deemed 
unimplementable  for  other  reasons 
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discussed  in  more  detail  later  in  this 
section  of  the  preamble. 

4  More  Stringent  Requirements  for 
Pressurized  Piping 

The  proposed  rule  contained  release 
detection  requirements  for  pressurized 
piping  in  addition  to  those  requirements 
for  new  tank  systems.  Specifically. 
automatic  release  detection  and  shutoff 
devices  were  proposed  for  the 
pressurized  piping  at  new  tank  systems 
unless  continuous  release  detection  or 
interstitial  monitoring  was  installed. 
Suction  piping  systems  were  exempt 
from  the  proposed  requirements  if  other 
minimum  constniction  requirements 
were  met  (see  52  FR  12774).  Information 
obtained  by  the  Agency  at  the  time  of 
the  proposal  indicated  that  20  to  30 
percent  of  all  reported  releases  are  due 
to  piping  failures.  EPA  also  suspected 
that  pressurized  piping  systems,  which 
are  reporiedly  the  most  commonly  used 
withdrawal  system  at  new  retail  motor 
fuel  installations,  were  responsible  for 
the  larger  releases. 

Infonnation  obtained  by  EPA  after 
publication  of  the  proposal  Isoe  section 
IJ  F.  of  today's  preambkl  indicates  that 
piping  system  failures  are  responsible 
for  a  much  greater  percentage  (80  to  eS 
percent)  of  release  incidents  than 
previously  thought.  Public  comments 
rpceived  by  EPA  confirmed  the  Agency's 
belief  that  failure  of  pressurized  piping 
systems  frequently  results  in  large 
releases. 

In  today's  rule.  EPA  has  set  forth  more 
Btnngent  release  detection  requirements 
for  pressurized  piping  systems.  Systems 
must  be:  (1)  Equipped  with  automatic 
shutuff  devices  or  automatic  flow 
restrictors  and  use  either  annual  line 
testing  or  monthly  release  detection 
monitoring;  or  U)  have  continuous 
intersfitul  or  vapor  monitoring 
combint'd  with  either  shutoff  devices  or 
alarms.  These  requu-ements  will  ensure 
th'it  product  releases  from  the  most 
vulnerable  portion  of  the  UST  systems 
are  minimized.  (Today's  preamble 
section  IV.D.3.b.  discusses  these 
requirements  more  fully.) 

C.  Alternative  Approaches  Considered 

\.  New  UST  Systems  Containing 
Petroleum 

In  the  preamble  to  the  proposed  rule 
(52  FR  12673-12675),  EPA  described 
three  basic  regulatory  options  that  were 
considered  for  new  petroleum  tanks:  (I) 
Protected  single-walled  tanks  with 
release  detection;  (2)  secondary 
containment  with  interstitial  monitonng; 
and  (3)  a  class  approach  under  which 
more  protective  requirements  would 
apply  'o  UST  systems  located  where  a 


release  could  pose  a  particularly  high 
risk.  The  Agency  solicited  comments  on 
each  of  these  general  approaches  to 
regulate  new  petroleum  tanks,  and 
announced  that,  based  on  comments 
received  and  on  any  additional  data 
gathered  prior  to  promulgation,  it  would 
give  further  consideration  to  each  uf 
them  before  finahzmg  today  s  rules. 
Numerous  comments  were  received 
concerning  these  options,  and  EPA 
developed  additional  information  after 
the  proposal  that  is  relevant  to  this 
issue.  (EPA  solicited  comment  on  this 
new  infurmatlun  in  the  December  23, 
1987,  Supplemental  Notice  and  in  the 
March  31. 1980.  Notice  of  Availabtltly  ) 

Based  on  EPA'  s  information  and  on 
public  comment,  the  Agency  has 
decided  to  proceed  with  the  proposed 
approach  of  protected  smgle-waUed 
tanks  with  release  detection  for  new 
petroleum  UST  systems.  The  Agency's 
basic  rationale  for  this  choice  as 
explained  in  the  preamble  of  the 
proposal  remains  unchanged.  The 
following  discussion  bnefiy  higiilights 
some  of  the  contems  raised  by 
commenters  and  the  influences  that  the 
new  infonnation  had  on  this  final 
decision. 

a.  Option  1:  Protected  Single- Walied 
Tanks  With  Release  Detection.  Several 
commenters  supported  EPA's  proposed 
approach  of  allowing  protected  single- 
walled  tanks  with  release  detection  to 
be  used  at  all  new  petroleum  UST 
systems.  They  agreed  that  this  approach 
is  protective  of  human  health  and  the 
environment,  confirmed  that  it  is 
already  widely  in  use  by  industry  and  in 
numerous  state  programs,  and  that  i1  is 
available  as  a  vi/able  and  effective 
alternative  lo  interstitial  monitoring. 

Some  commenters,  however. 
suggested  that  the  approach  of  protected 
single-walled  UST  system  with  leak 
detection  approach  is  not  -as 
implementable  as  secondary 
containment.  They  stated  thai 
secondary  containment  is  a  more 
straightforward  technical  approach 
because,  in  the  long  nm.  it  simplifies 
implementation  by  allowing  relatively 
easy  determination  of  the  USTs 
compliance  status.  Another 
disagreement  with  this  option  is  the 
belief  expressed  by  some  commenters 
that  the  probability  of  releases  to  the 
environment  occurring  at  single-walled 
tanks  with  release  detection  is  much 
greater  compared  to  UST  systems  with 
secondary  containment  and  interstitial 
monitoring. 

EPA  agrees  with  those  commenters 
who  suggested  that  there  will  probably 
be  more  releases  to  the  environment 
from  protected  single-walled  UST 
systems  with  release  detection  than 


from  systems  equipped  with  intershtial 
monitoring.  One  of  the  advantages  of 
secondary  containment  is  the  potential 
f[<r  delecting  a  leak  before  a  release  to 
the  environment  actually  occurs. 
Secondary  cont<iinment  thus  provides  a 
second  barrier  against  release. 

Although  there  are  several  reasons 
why  EPA  has  not  mandated  secondary 
containment  with  interstitial  monitonng 
at  new  petroleum  UST  systems,  the  most 
imporiant  reason  is  that  it  is  not 
believed  to  be  necessan,'  lo  protect 
human  health  and  ttie  enviromnenl  at 
such  systems  (in  contrast  lo  hazardous 
substance  UST  systems,  discussed  m 
section  I1I.C.3.  below  1.  The  new  causes 
of  release  information  (discussed 
previously  in  today  s  preamble)  shows 
that  the  use  of  new,  protected,  singie- 
walled  USTs  has.  so  far.  resulted  m  the 
virtual  disappearance  of  failures, 
because  these  new  L'STs  have 
prevennve  controls  for  the  mam  cause 
of  past  tank  failures:  Corrosion  of 
unprotected,  bare  steel.  Th?s  new 
informotion  also  revealed  that  protected 
UST  piping  thai  is  carefully  installed 
and  immediately  tested  is  expected  to 
significantly  reduce  the  occurrence  of 
release  incidents  from  this  other  major 
component  of  the  UST  system  la 
reduction  of  at  least  two-thirds 
according  to  expenenced  installer 
estimates),  fhpmg  failures  will  noL 
however,  be  prevented  to  the  same 
degree  as  tank  failures. 

Thus,  the  Agency  has  concluded  that 
petroleum  releases  will  be  dramatically 
reduced  using  protected  UST  systems. 
This  fact  must  also  be  considered  with 
the  knowledge  that  numerous  effective 
methods  of  release  detection  are 
available  and  are  being  used  at 
petroleum  UST  sysiems  nationwide. 
These  methods  of  detection  will  enable 
actions  to  be  taken  that  wil!  minimize 
the  extent  of  the  few  releases  that  do 
occur.  Also,  the  nature  of  petroleum 
products  and  the  widely  available 
technologies  for  their  clean  up  provides 
the  means  lo  ensure  that  adverse 
impacts  from  such  releases  (when  they 
occur)  can  be  managed  and  remediated 

In  consideration  of  all  of  the  abiwe 
factors,  the  Agency  has  concluded  that 
single-walled  protected  UST  systems 
combined  with  the  release  detection 
required  today  will  adequately  protect 
human  health  and  the  environment. 

NotK  A^  di9)cu»sed  earlier  m  ibts  secuoD  of 
the  preamble.  Ip<idys  final  approach  to  new 
petroleum  UST  lyslenn  has  been  further 
t.-i!lored  to  allow  mfrequpnl  Uphtness  testing 
of  protected  or  upgraded  tanks  fcomhined 
with  inventory  control)  tor  ihe  first  lO  years 
of  their  operaung  hfe,  with  more  release 
monitoring  i^uired  of  the  UST  cysiem 
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piping — including  continuous  momiunn^  of 
pr<'ssiirized  lines. 

b.  Option  1:  Secondary  Contairwient 
Wilh  Interstitial  Momtohng.  Several 
commenters  supported  the  use  of 

secondary  containment  with  interstitial 
monitonr.g  for  various  reasons, 
including:  Product  releases  would  be 
completely  contained  and  prevented 
from  adversely  impacting  the 
environment  and  public  health;  it  is  a 
more  rapid  and  reliable  form  of  release 
detection:  ihe  cost  is  comparable  to 
single-walled  UST  syslems  with  release 
detection;  and  the  need  for  conducting 
site  asses-sments  and  corrective  action 
would  be  avoided.  Others,  however, 
opposed  its  required  use  wilh  new 
petroleum  tanks  for  reasons  such  as: 
The  greater  capital  and  mstallation 
costs  do  not  justify  the  environmental 
gams  that  would  be  achieved  (in 
comparison  to  the  smgie-walled 
approach);  and  this  approach  is  not 
compatible  with  current  trends  in 
industry  that  are  well  underway  in 
upgrading  existing  LIST  systems. 

As  previously  stated.  EPA  agrees  that 
secondary  containment  with  interstitial 
monitoring  would  most  hkely  result  in 
fewer  releases  to  the  environment 
compared  to  protected  smgle-walied 
UST  systems  with  release  detection. 
L'ST  systems  having  secondary 
Lontainment  and  interstitiai  mnnstoring 
are  not  perfect,  however,  and  faitures  of 
these  systems  will  also  occur  and  result 
in  some  releases  into  the  environment 
:h^t  will  have  to  be  remediated. 
.Mlhough  protected  smgle-walled 
riv  stems  would  result  m  more  releases, 
the  Agency  has  concluded  that  this 
incre.Hse  is  not  a  significant  added  threat 
to  human  health  and  the  environment 
given  that  release  detection  will 
minimize  the  extent  of  these  additional 
releases,  and  the  availability  of 
petroleum  cleanup  technologies  is 
widespread  and  capable  of  alleviating 
any  resultant  adverse  impacts.  In 
addition,  the  Agency  is  concerned  that 
m.iny  owners  and  operators  would 
delay  upgrading  their  existing  petroleum 
L'ST  systems  to  the  extent  allowed  by 
law  or  even  to  the  point  of 
noncompliance,  because  of  the 
perception  on  the  part  of  many 
commeniers  of  the  significance  of  higher 
capital  and  installation  costs  that  would 
result  from  requiring  secondary 
con'ainment  and  interstitial  monitoring 
[compared  to  protected  smgie-walled 
L'STs  with  release  monitormg). 

c.  Option  3:  Chssifjcction  Approach. 
FPA  recognized  from  the  outset  that 
releases  from  petroleum  UST  syslems 
located  in  certain  sensitive  areas  pose  a 
greater  risk  of  harming  human  health 


and  the  environment  than  others-  As  a 
consequence,  one  of  Ihe  regulatory 
options  the  Agency  considered 
extensively  in  developing  the  final  rule 
was  a  federal  claBsification  approach 
based  upon  the  potential  impact  of  a 
release.  Under  this  approach,  a  class  or 
classes  of  UST  systems  located  in  high- 
risk  areas  would  be  subject  to  more 
protective  requirements  than  UST 
systems  located  in  less  sensitive  areas. 

Although  the  proposed  baseline 
standards  for  prevention  and  detection 
of  releases  made  no  differentiation 
based  on  class,  the  Agency  requested 
comment  in  the  April  17  proposal  on  the 
general  desirability  and  feasibility  of  a 
classification  approach  to  regulating 
UST  syslems.  EPA  also  sought  comment 
on  a  specific,  two-tiered  classification 
scheme.  Under  this  scheme,  owners  and 
operators  of  UST  systems  located  in 
high-risk  areas,  defined  as  the  area 
within  a  specified  distance  of  a  public 
drinking-water  well,  would  be  required 
to  use  secondary  containment.  The 
baseline  standard  of  protected,  single- 
watted  tanks  with  release  detection 
would  be  allowed  in  low-risk  areas. 

EPA  received  several  comments  that 
favored  or  opposed  inclusion  of  a 
federal  classification  approach  in  the 
final  rule.  Several  commenters  in  favor 
of  a  class  approach  suggested,  and  the 
Agency  has  considered  since  proposal, 
alternative  regulatory  schemes  with 
respect  to  how  requirements  should 
differ  among  UST  systems  in  different 
classes.  The  schemes  exammed 
included  accelerating  the  schedule  for 
upgrading  of  existing  UST  systems  to 
new  tank  standards  or  for  compliance  of 
existing  UST  systems  with  release 
detection  requirements  in  high-risk 
areas;  imposing  more  stringent  design 
requirements  (e.g..  secondary 
containment)  in  high-risk  areas;  and 
imposing  more  stringent  design 
requirements  in  all  areas  except  those 
designated  as  low  risk  by  the 
implementing  agency.  The  Agency  also 
explored  several  potential  criteria 
proposed  by  commenters  for 
differentiating  among  classes. 
Hydrogeologic  criteria,  such  as 
proximity  to  ground  water  used  for 
drinking  water,  were  considered  most 
extensively.  The  criterion  EPA  selected 
for  detailed  analysis  was  distance  to  a 
public  water  well.  (For  discussion  of  the 
results  of  the  analysis  see  the 
Regulatory  Impact  Analysis  for  the 
Technical  Regulations.) 

As  pointed  out  by  several 
commenters,  the  concept  of  a 
classification  approach  to  regulating 
UST  systems  is  appealing  for  many 
reasons.  Because  the  potential  impact  of 


a  release  is  greater  in  more  sensitive 
areas,  a  classification  approach  tailors 
the  level  of  protection  to  the  nsk  posed 
in  a  particular  area.  EPA's  analyses  of 
various  classification  schemes  indicated 
that,  without  considering  the  costs  of 
implementation,  the  benefits  of  a 
classification  approach,  primarily  in 
terms  of  corrective  action  costs  avoided, 
could  be  significant.  Cleanup  of 
contamination  is  especially  difficult  and 
expensive  in  sensitive  areas,  such  as 
where  ground  water  used  for  drinkmg 
water  is  affected.  Classification  could 
also  provide  a  priority-setting  scheme 
for  enforcement  and  corrective  action. 

Despite  the  advantages,  EPA  has  not 
included  a  classification  approach  in  the 
final  rule.  Commenters'  arguments 
against  a  Federal  classification 
approach  influenced  the  Agency's 
decision.  EPA  agrees  with  commenters 
that  the  baselme  requirements  set  by  the 
final  rule  will  adequately  protect  the 
environment  in  all  areas  while  also 
encouraging  timely  voluntary 
compliance  by  avoiding  unnecessary 
additional  complexity  and  providing 
reasonable  flexibility  for  UST  system 
owners  and  operators.  Although  EPA 
supports  the  concept  of  differential 
protection  based  on  the  potential  impact 
of  a  release,  the  Agency  believes  that. 
for  this  program,  classification  at  the 
Federal  level  is  neither  feasible  nor 
practical.  EPA  is  particularly  concerned 
about  the  potential  hindrance  to  slate 
program  approval  and  the  difficulties  of 
implementing  a  classification  approach 
at  the  federal  level. 

Due  to  the  size  and  nature  of  the 
community  to  be  regulated,  the  success 
of  this  program  depends  largely  upon 
implementation  at  the  state  and  local 
levels.  Most  states,  however,  have  not 
developed  classification  systems. 
Development  of  appropriate  and 
workable  classification  schemes  could 
take  significant  time  and  resources 
given  the  number  of  environmental  and 
other  factors  thai  must  be  considered. 
The  Agency  is  concerned  that  the  steps 
necessary  lo  define  critena  and  then 
identify  high-risk  and  low-risk  areas  in 
states  that  have  not  yet  done  so  could 
delay  implementation  of  the  program 
and  divert  scarce  resources  from  efforts 
to  achieve  the  improvements  of  the 
baseline  UST  regulatory  requirements. 
which  will  provide  most  of  the  benefits. 
This  additional  complication  may 
discourage  slates  from  seeking  approval 
altogether.  The  Agency  has  concluded 
that  the  potential  reluctance  of  states  to 
implement  this  program  as  a 
consequence  of  requiring  a  classification 
approach  could  result  in  less  successful 


Federal  Rej^ster  /  Vol.  53,  No,  185  /  Friday,  September  23,  1988  /  Rules  and  Regulations        37103 


protection  of  the  environment  and 
human  health. 

In  addition,  even  without 
implementation  delays,  a  federal 
classification  scheme  is  not  likely  to 
provide  significant  real  additional 
protection.  Several  commeniers  stated 
(and  the  Agency  has  concluded)  that,  at 
the  federal  level,  any  criteria  used  to 
classify  would  have  lo  be  simple  (such 
as  specified  distance  to  a  water  well) 
because  implementation  of  a 
classification  scheme  based  on  more 
complex  criteria  would  not  be  feasible. 
Yet.  given  ihe  diverse  hydrogeologic 
conditions  that  exist  in  the  United 
States,  no  single,  simple  classification 
criterion  would  be  appropriate 
everywhere.  For  example,  a  distance  to 
dnnking-water  well  criterion,  as 
presented  in  the  preamble  to  the 
proposal,  is  meaningless  in  locations 
such  as  Phoenix,  Arizona,  where  the 
depth  to  ground  water  is  so  great  that 
releases  from  UST  syslems  will  rarely 
contaminate  drinking-water  wells;  or  in 
places  like  Dade  County.  Florida,  where 
ground  water  may  move  so  fast  that  a 
release  could  travel  the  standard 
distance  within  a  short  period  of  lime. 
Because  defining  and  identifying  high- 
risk  areas  is  so  highly  dependent  on 
local  (site-specific)  hydrogeologic  and 
other  factors.  EPA  believes  that  state 
and  local  implementing  agencies  can 
make  the  most  meaningful 
determinations  of  classes. 

Although  the  Agency  has  concluded 
that  a  classification  approach  a1  the 
federal  level  is  neither  feasible  nor 
desirable,  EPA  believes  tha^a 
classification  approach  to  regulating 
UST  syslems  at  the  state  or  local  levels, 
where  local  environmental  conditions 
are  belter  known,  may  be  both  feasible 
and  appropriate.  Under  today's 
approach,  the  Agency  allows  but  does 
not  require  states  to  use  a  classification 
approach  if  il  is  appropriate  for  the 
conditions  in  the  stale.  For  example, 
states  that  have  already  developed  a 
classification  scheme  may  decide  to  use 
it  to  regulate  USTs.  For  such  states,  the 
potential  difficulties  associated  with 
implemenimg  a  classification  approach 
to  regulating  UST  syslems  may  lie 
significantly  reduced. 

2.  Existing  UST  Syslems  Containing 
Petroleum 

a.  Mandatory  Upgrading  or 
Replacement  of  Substandard  UST 
Systems.  In  the  preamble  lo  the 
proposal,  the  Agency  identified  four 
regulatory  approaches  lo  scheduling  the 
upgrade  or  replacement  of  substandard 
existing  UST  systems.  (1)  Rapid  upgrade 
or  replacement  (within  3  lo  5  years  of 
final  rule  promulgation),  (2)  gradual 


upgrade  or  replacement  (within  6  lo  12 
years  of  final  rule  promulgation).  (3)  no 
required  upgrade  or  replacement,  and  (4) 
scheduling  of  upgrade/replacement 
based  on  a  class  approach  (upgrade  or 
replace  tanks  located  in 
environmentally  vulnerable  areas  first). 
EPA  proposed  lo  Implement  scheduling 
of  mandatory  upgrade/replacement 
using  the  gradual  approach  (within  10 
years  after  the  effective  date  of  the  final 
rule)  and  has  retained  this  requirement 
in  today's  final  rule. 

Many  commenters  supported  the 
proposed  10-year  compliance  period  for 
the  reasons  identified  in  the  preamble  to 
the  proposal  (52  FR  12676).  However, 
some  recommended  a  shorier  time 
period,  stating  their  belief  that  industry 
resources  could  meet  the  demand  and 
ihal  a  faster  upgrading  schedule  would 
prevent  a  significant  number  of  future 
product  releases.  In  contrast,  other 
commenters  suggested  a  longer 
compliance  period  than  proposed  and 
argued  thai  more  time  was  needed  to 
become  familiar  with  the  UST 
regulations,  that  owners  of  multiple  tank 
syslems  would  not  be  able  to  finance 
upgrades/replacements  in  10  years  or 
less,  and  that  the  service  industry  would 
need  more  time  to  implement  upgrades 
for  this  large  universe  of  existing  tank 
systems. 

As  stated  in  the  proposal,  the  Agency 
agrees  that  if  upgrading  could  be 
completed  in  the  shorier  compliance 
period  (3  to  5  years)  il  would  decrease 
the  number  of  product  releases  and 
thereby  provide  greater  protection  of 
human  health  and  the  environment. 
However,  the  Agency  also  agrees  wilh 
those  commenters  who  believe  that  the 
large  number  of  existing  UST  systems 
essentially  precludes  industr>'  from 
implementing  upgrade  requirements 
faster  than  the  proposed  10-year  period. 
Furthermore.  EPA  is  in  agreement  with 
many  of  these  same  industry 
commenters  who  indicated  thai  a  10- 
year  compliance  period  is  a  reasonable 
time  period  and  would  not  be  overly 
burdensome.  EPA  is  aware  of  numerous 
industry  upgrading  programs  that  have 
already  started  and  wilt  be  completed 
within  this  time  frame. 

EPA  continues  lo  believe  that  the 
alternative  of  not  requiring  upgrade/ 
replacement  of  substandard  systems  is 
simply  unacceptable  because  the 
Agency  has  concluded  that  UST  owners 
probably  would  not  upgrade  if  it  is  not 
required.  The  universe  of  1.4  lo  2  million 
UST  systems  largely  consists  of 
unprotected,  bare  steel  tanks.  The  new 
causes  of  release  information 
summarized  previously  in  this  preamble 
(and  derived  from  the  "Causes  of 


Release  from  UST  Syslems"  report) 
confirms  that  the  unprotected  segment 
of  the  UST  universe  is  very  likely  lo  leak 
due  lo  corrosion  and  piping  failures  and, 
therefore,  presents  a  significant  threat  to 
the  public  health  and  environment. 
Historical  lank  replacement  rates, 
established  trends  in  the  closure  of 
existing  retail  motor  fuel  businesses 
over  time,  and  the  imposition  of  this 
new  regulatory  program  are  expected 
together  to  result  in  rapid  decrease  in 
these  substandard  UST  systems 
nationwide.  However,  a  lolally 
voluntary  program  of  UST  system 
upgrading  is  not  expected  by  EIPA  to 
result  in  the  timely  upgrade  or 
replacement  of  UST  syslems  on  a 
nationwide  basis,  particularly  given  the 
large  number  and  heterogeneous  nature 
of  this  universe  of  existing  UST  systems. 
In  order  lo  ensure  human  health  and  ihe 
environment  are  protected,  the  Agency 
has  established  a  clear  ni^tional  goal  of 
upgrading  all  substandard  UST  syslems 
within  10  years  that  rejer  is  a  purely 
voluntary  approach  as  inadequate.  This 
goal  is  intended  to  prompt  all  UST 
owners  and  operators  lo  plan  for  and 
undertake  ihe  upgradinj,;  Nieps  that  are 
needed  lo  protect  human  health  and  the 
environmenl. 

Another  option  considered  by  the 
Agency  in  development  of  the  proposal 
was  lo  further  require  upgrade  and 
replacement  based  on  the  use  of  a  class 
approach  that  scheduled  more  rapid 
UST  system  upgrades/replacements  in 
the  most  vulnerable  areas  (e.g.. 
ecologically  sensitive  sues  or  sites  in 
close  proximity  to  drinking  water 
sources)  while  allowing  other  UST 
systems  lo  be  phased  in  on  a  more 
gradual  basis.  Many  commenters 
recommended  staggering  the 
implementation  schedule  for  upgrade/ 
replacement  based  on  other  factors 
(besides  class)  such  as  lank  age.  lank 
size  and  type,  proximity  to  human 
populations,  and  the  measured 
corrosivity  of  a  site.  The  common 
concern  among  these  commenters  was 
thai  a  staggered  schedule  would  prevent 
all  owners  from  being  allowed  to  wait 
until  the  last  minute  to  bnng  their 
existing  substandard  lank  systems  into 
comphance  and  would,  thereby,  ensure 
a  more  even,  implemenlable,  and 
serviceable  demand  for  tank  upgrade/ 
replacement  over  the  10-year  period. 

The  Agency  has  decided  not  lo 
require  Ihe  phase-in  of  upgrading  based 
on  the  class  approach  strategy,  or  on  the 
basis  of  any  other  factor,  for  several 
reasons.  Although  many  factors  on 
which  to  base  lank  upgrade/ 
replacement  have  been  identified, 
because  of  the  serious  ramifications  to 


371M        Federal  R»gMtaf  /  Vol.  53.  No.  IftS  /  Friday.  September  23.  1968  /  Rule«  and  Regulations 


the  owner  and  operator  associated  with 
the  technical  requirements  for 
upRTading.  EPA  believes  no  singJe  nsk- 
bd?»ed  factor  is  appropnate  or  applicable 
to  mandate  nationwide  for  all  existuiK 
UST  systems.  Todays  Rcneral  10-year 
requirement  tn  the  final  rule  also  allows 
imptemeniing  aKencies  in  approved 
staled,  or  under  State  law.  the 
opporlunity  to  decide  the  slavered 
schedule  on  which  upgrades  should  b« 
conducted  and  what  factoris)  are  most 
applicable  to  their  tank  population. 
Rpb^iirdlesfi  of  what  type  of  slate  action 
15  t^ken.  upgrading  is  already  rapidly 
taking  place  throuj^h  nuraerrjus  mdu3tr> 
programs.  Todays  final  approach  allows 
them  to  connnue  to  use  the  numerous 
different  phase-in  approaches  that  are 
already  successfully  underway.  EPA 
believes  this  flexibility  should  also 
encourage  others  to  upgrade  because 
they  can  set  their  own  schedules  to  meet 
tne  ir)-year  deadline.  Thus,  EPA  has 
concluded  that  much  of  this  regulated 
cnrnmunity  wdl  have  completed  these 
voluntary  prnjtrams  of  closure  and 
uparading  within  the  mandated  10-year 
period,  and.  therefore,  the  number  of 
♦?xi'»tin]^  USTs  that  otherwise  will  have 
to  be  upgraded  by  the  end  of  this 
upkir-iding  period  !S  expected  to  be 
fpUiiively  small.  The  implementation  of 
toddy  s  final  requirements  for  release 
detection  (and  the  financial 
responsibility  requirements  to  be 
pr    .ided  later)  are  also  expected  to 
prompt  rapia  upgradinijand  should 
work  to  ensure  that  (he  implementation 
difficulties  at  the  end  of  the  iO-year 
penod  that  were  ated  by  some 
commenters  are  not  encounteretl  due  to 
a  baLkiofi  of  upgrading  demand- 
In  summary.  EPA  beheves  thai  the  10- 
year  upgrade  requirement  will  not 
present  an  undue  burden  on  industry 
and  IS  implementable.  but  is  needed  to 
prompt  a  significant  portion  of  this 
regulated  community  into  making  the 
upgrades  and  improvements  necessary 
fo  protect  human  health  and  the 
environment.  It  will  also  provide 
industry  and  the  states  with  some 
flexibibty  that  will  allow  (and  thereby 
encourage)  them  to  determine  their  own 
approaches  and  schedules  for  ensunng 
tank  upgrade/replacement  programs  are 
implpmented  expeditiously  within  the 
nationally  mandated  timeframe. 

b.  Methods  of  Release  Detection.  The 
mdjonty  of  existing  UST  systems  are  not 
currently  being  monitored  for  releases  to 
the  environment.  Therefore.  EPA 
continues  to  believe  that  a  fundamental 
godl  of  today's  regulatory  approach 
must  includfe  the  establishment  of 
reliable  release  detection  at  all  UST 
systems.  In  the  proposal  (52  FR  1287Q|. 


the  Agency  required  all  existing 
substandard  UST  systems  to  comply 
with  one  of  the  six  release  detectK)n 
nif  thods  proposed  for  new  USTs  (52  FR 
1 J713).  The  dual  ob|ective  of  this 
proposed  approach  was  to  allow  for  the 
continued  development  of  release 
detection  technologies  and  also  to 
'■ns'jre  that  only  sound  and  reliable 
'■'lease  detection  methods  were  used. 
Particularly  for  petroleum  UST  systems, 
'he  Agency  believed  many  releases 
would  be  dpif'ried  if  an  appropriate 
method  was  selected  and  properly  used. 

In  the  preamble  to  the  proposal  |52  FR 
12676).  EPA  identified  that  a  wide 
v\irJety  of  release  detection  methods 
lapplied  either  internally  or  externally 
to  the  tank)  w^re  currently  on  the 
market  but  with  linuled  data  available 
f:oncerniog  their  performance.  This  lack 
I'f  performance  data  and  field 
experience  was  corroborated  by  many 
cDmmenters.  Although  num*;rous 
comments  were  received  regarding  the 
rpleasp  detection  methods  proponed  (see 
section  IV  D.  of  today  s  preamble  for  a 
summary  and  discussion  of  these 
comments),  the  Agency  did  not  receive 
any  comments  that  opposed  the  general 
approach  of  mandating  the  use  of  at 
least  one  of  the  allowed  methods  at 
existing  UST  systems  Other 
commenters  noted  their  successful  use 
of  different  types  of  methods 

Performance  data  obtained  from 
'jommenters  and  from  EPA-sponsored 
re'iearch  since  proposal  support  the 
-Agency  s  decision  to  retain  'he  proposed 
approach  in  the  final  rule.  (KPA  solicited 
public  comment  concerning  this  new 
information  on  March  31.  1968;  52  FR 
10403.)  The  Agency  is  convinced  that  the 
proposed  release  detection  methods. 
when  properly  applied  and  performed  as 
specified  m  the  final  rule,  will 
.successfully  detect  the  large  number  of 
leaks  believed  to  already  have  occurred. 
Kor  example,  over  the  past  year  in 
California  and  Florida,  several  thousand 
UST  system  releases  have  been 
identi^ed  using  these  methods  of  release 
detection,  and  there  appear  to  be  few 
instances  where  releases  have  been 
later  discovered  through  other  means 
|e  «  .  off-Site  impacts)  when  release 
detection  was  being  properly  conducted 
at  a  site. 

3  Hazardous  Substance  UST  Systems 

L'ST  systems  containing  hazardous 
substances  were  proposed  to  have 
secondary  containment  with  interstitial 
monitoring  unless  the  owner  or  operator 
obtained  a  vanance  by  demonstrHting 
thai  another  release  detection  method 
would  be  effective  in  detecting  releases 
of  that  substance  from  a  single-watled 
UST  (see  52  FR  12677.  April  17. 19S7). 


The  reasons  for  selecting  this  proposed 
approach  were:  (1 )  Information  is  not 
available  on  the  applicability  and 
demonstrated  reliability  of  release 
defection  methods  at  most  hazardous 
substance  USTs.  and  (2)  few  industry 
and  state  and  local  agency  UST 
programs  yet  apply  to  hazardous 
substance  USTs  and.  thus,  there  is  little 
collective  experience  on  management  of 
such  USTs.  The  Agency  recognized  that 
some  release  detection  methods  for 
petroleum  UST  systems  might  also 
perform  well  at  some  hazardous 
substance  USTs.  Hazardous  substance 
USTs.  however,  store  an  array  of 
individual  chemical  compounds  that 
vary  widely  in  their  physi(;al  and 
chemical  characteristics  and  that  may 
not  be  readily  or  reliably  detected  usinji 
release  detection  methods  developed  for 
single-walled  UST  systems  storing 
petroleum  products.  They  also  may  not 
be  able  to  be  as  readily  addressed  by 
corrective  action  technologies  thai  are 
already  widely  available  for  petroleum 
releases.  Therefore,  the  proposed 
approach  required  secondary 
containment  at  all  new  hazardous 
substance  UST  systems,  unless  owners 
and  operators  could  demonstrate  that  an 
alternative  release  detection  method 
could  be  reliably  applied  and  operated 

Several  commenters  were  opposed  lo 
the  proposed  secondary  containment 
approach  at  new  hazardous  substances 
UST  systems  because:  (IJ  They  do  not 
believe  that  chemicals  designated  as 
hazardous  substances  are  any  more 
hazardous  than  petroleum  products 
(and.  therefore,  should  not  have  lo  meet 
more  stnngent  requirements),  and  (2) 
EP.^  has  not  provided  a  technically 
vahd  explanation  of  why  singie-walled 
USTs  are  appropnate  for  petroleum 
products  but  not  for  hazardous 
substances.  It  was  also  suggested  that. 
instead  of  having  a  lengthy  and  costly 
vanance  procedure  on  a  case-by-case 
basis,  the  Agency  should  mcorporale  a 
variance  in  the  final  rule  for  certain 
classes  of  hazardous  substances 

The  Agency  has  decided  to  retain 
secondary  containment  for  all  new 
hazardous  substance  USTs  in  today's 
final  nile  because  EPA  has  not  received 
any  additional  information  or  data  since 
proposal  to  convince  the  Agency  that 
reliable  and  appropnate  release 
detection  methods  are  generally 
available  for  hazardous  substance 
USTs-  The  Agency  continues  to  believe 
that  under  certain  conditions,  hazardous 
substances  will  pose  a  greater  risk  lo 
human  health  or  the  environment  than 
petroleum  products  Furthermore,  there 
are  proven,  reliable  and  available 
release  detection  methods  and  cleanup 
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technologies  for  petroleum,  whereas  the 
applications  of  these  same  release 
detection  methods  and  cleanup 
technologies  are  neither  proven  nor 
available  for  hazardous  substances. 

Also  retained  m  the  final  rule  is  the 
proposed  exception  for  those  owTiers 
and  operators  who,  by  means  of  a 
variance,  can  demonstrate  that  a  release 
detection  method  (other  than  interstitial 
monitoring)  can  be  successfully  installed 
and  operated  at  a  specific  hazardous 
substance  UST  system  to  detect  releases 
of  the  stored  substance.  An  additional 
requirement  m  the  final  rule  is  that  an 
owner  and  operator  must  also 
demonstrate  that  a  corrective  action 
method  is  available  to  clean  up  the 
release.  The  Agency  decided  not  to 
structure  the  variance  procedure  by 
classes  of  hazardous  substances 
because  physical  properties  of 
chemicals  withm  a  class  can  be  quite 
variable  (for  example,  wide  ranges  in 
solubility  and  volatility)  and  require 
different  corrective  action  approaches, 
and  one  release  detection  method  would 
not  reliably  detect  all  of  the  chemicals 
within  that  class.  {A  more  detailed 
discussion  on  the  final  rule  regarding 
hazardous  substance  USTs  is  presented 
in  section  IV. D.  of  today's  preamble.) 

A  detailed  discussion  of  the  methods 
of  release  detection  allowed  for  existing 
petroleum  UST  systems  is  also 
presented  in  section  IV. D.  of  today's 
preamble. 

4.  Corrective  Action 

An  important  facet  of  today's  final 
strategy  for  regulating  underground 
storage  tanks  is  to  ensure  that  public 
and  private  dnnking  water  supplies  are 
protected,  and  that  necessary  steps  are 
taken  to  abate  other  health  and  safety 
threats  (such  as  fires  and  explosions) 
due  to  present  and  future  releases  from 
UST  systems.  As  descnbed  previously 
in  this  preamble,  tens  of  thousands  of 
UST  systems  are  believed  to  have 
already  leaked  substantial  quantities  of 
regulated  substances  into  the 
environment  and  numerous  public  and 
private  wells  have  already  been 
threatened  or  destroyed.  As  discussed  m 
the  preamble  to  the  proposal  (52  FR 
12678).  the  development  of  a  regulatory 
program  for  corrective  action  started 
with  three  assumptions:  (1)  The  need  to 
implement  the  requirements  through  the 
extensive  participation  of  state  and 
local  UST  programs;  (2)  the  approach 
taken  must  be  able  to  work  as  the 
nature  of  the  UST  corrective  action 
problem  changes  over  time:  and  (3)  a 
process  must  be  set  up  that  ensures 
owners  and  operators  get  quickly  to  the 
task  of  cleaning  up  all  releases,  although 
the  completion  of  corrective  action  may 


take  a  long  period  of  time  at  any  one 
site. 

The  proposal  provided  for  separate 
but  very  similar  corrective  action 
processes  for  UST  systems  that  contain 
petroleum  and  those  that  contain 
hazardous  substances.  In  the  proposal, 
the  Agency  solicited  comment  on 
whether  the  proposed  requirements 
should  be  integrated  into  one  subpart. 
The  proposal  also  divided  the  regulatory 
requirements  for  corrective  action  into 
two  stages:  (1)  Immediate  abatement 
actions  that  all  owmers  and  operators 
must  take  in  response  to  a  release;  and 
(2)  long-term  investigation  and  remedial 
action  measures  that  may  be  taken  on  a 
site-specific  basis  to  protect  human 
health  and  the  environment.  The  Agency 
solicited  public  comment  on  the 
approach  taken  to  these  immediate 
abatement  [Stage  I),  and  long-term 
remedial  action  [Stage  II]  issues  in  the 
proposal.  These  and  numerous  other 
corrective  action  issues  are  discussed  in 
more  detail  in  the  following  section  of 
this  preamble  that  addresses  the 
seclion-by-seciion  analysis  of  the  final 
corrective  action  rules  (see  section 
IV. F.).  The  following  discussion  briefly 
highlights  the  major  decisions  and 
influences  (including  public  comment) 
that  went  into  the  development  of  the 
Agency's  final  approach  to  corrective 
action  for  UST  systems  storing  regulated 
substances. 

a.  Corrective  Action  for  Heguhted 
Substances.  The  proposal  provided 
separate  corrective  action  processes  for 
UST  systems  stonng  petroleum  and 
those  storing  hazardous  substances 
(proposed  Subparts  F  and  G).  The  stated 
purposes  of  this  approach  were:  (1)  To 
avoid  confusion  over  which  procedures 
must  be  followed  at  a  release  site;  and 
|2)  to  construct  an  approach  towards 
hazardous  substances  corrective  action 
that  was  very  similar  to  the  one  for 
petroleum,  except  that  it  was  intended 
lo  move  the  owners  and  operators  more 
quickly  to  collect,  array,  and  assess  the 
information  needed  to  determine  liie 
nature,  extent,  and  hazard  of  the 
corrective  action  release  (52  FR  12682). 
The  dividing  line  between  Stage  I  and 
Stage  II  of  the  process  was  intended  to 
occur  earlier  in  the  response  lo  a 
hazardous  substance  release,  thus 
following  more  closely  the  RCRA 
Subtitle  C  hazardous  waste  tank 
approach  to  corrective  action.  This 
proposed  approach  was  an  attempt  lo 
provide  a  response  process  for 
hazardous  substances  that  recognized 
the  relatively  greater  hazards  that  could 
be  posed  by  hazardous  substances 
releases,  and  that  ensured  that  there 
was  consistency  with  the  corrective 


action  approach  required  for  hazardous 
waste  tanks.  EPA  solicited  comments  on 
whether  the  petroleum  and  hazardous 
substance  requirements  for  corrective 
action  should  be  merged  m  the  final 
rule. 

In  response  to  public  comments 
received,  and  several  other  revisions 
made  in  the  final  corrective  action  rules, 
the  Agency  has  decided  to  consolidate 
the  requirements  for  UST  corrective 
action  into  Subpart  F  for  all  regulated 
substances  (both  petroleum  and 
hazardous  substances)  for  the  reasons 
discussed  below.  All  of  the  comments 
received  by  EPA  concerning  the  merging 
of  the  two  proposed  subparts  were  in 
favor  of  il,  although  they  made  different 
suggestions  on  how  to  accomplish  this 
consolidation  (discussed  in  more  detail 
later  in  the  seclion-by-seclion  analysis 
of  this  preamble). 

Although  the  preamble  to  the  proposal 
described  the  Agency's  intention  lo 
foster  quicker  investigatory  and  cleanup 
actions  at  hazardous  substances  release 
sites,  as  was  pointed  out  by  some 
commenters,  the  few  differences  in  the 
actual  regulatory  language  between  the 
two  separate  subparts  was  not  likely  to 
attain  thu*  end.  In  fact,  most  of  the 
requirements  within  the  two  proposed 
subparts  were  the  same.  The  most 
significant  differences  were  that  a  free 
product  investigation  was  not  a  required 
step  for  hazardous  substance  responses, 
and  a  more  rapid  (within  30  daysf  and 
detailed  reporting  of  certain  information 
was  required  by  owners  and  operators 
with  hazardous  substance  releases  (see 
proposed  §  280.74(b))  than  for  those  with 
petroleum  releases.  Prompted  by  these 
public  comments,  additional  review  of 
these  proposed  differences  has  led  the 
Agency  lo  agree  that  they  do  not 
necessarily  lead  to  faster  corrective 
actions  at  hazardous  substance  release 
sites.  Furthermore,  even  if  this  end  was 
achieved  somewhat  for  hazardous 
substance  releases,  the  Agency  does  not 
believe  it  would  protect  human  health 
and  the  environment  to  move  less 
quickly  towards  the  remedial  actions 
required  with  petroleum  releases.  Thus, 
in  the  merger  of  the  two  subparts  in 
today's  final  rules,  the  Agency  has 
developed  a  process  that  ensures  the 
most  rapid  reporting,  investigation,  and 
corrective  action  at  all  UST  release  sites 
that  is  believed  lo  be  attainable  (the 
details  of  today's  consolidation  are 
discussed  in  more  detail  later  in  section 
IV.F.  of  today's  preamble). 

Because  the  requirements  of  the  two 
proposed  subparts  were  largely  the 
same.  EPA  also  believes  that  today's 
merger  of  them  into  one  consolidated 
Subpart  F  for  all  regulated  substances 
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HVoid>i  a  significant  soarce  of  potential 
confusiun  within  the  re^utated 
community  Despite  the  slijihf 
procedural  differences  between  the  two 
subparts,  the  .Agency  is  now  convinced 
that  the  work  invoivt^ii  in  mvesIisHtiog 
petroleum  and  hazardous  stihstance 
releases  wiii  be  very  similar  Also,  given 
that  the  simiJdnties  in  the 
characteristics  of  different  petroleum 
prndiicts  are  expected  to  lead  to  motr 
rapid  and  widespread  understdndin^  of 
how  to  ri^spond  routinely  to  petroleum 
T'-'eases  (mostly  gasoline^  the  actual 
investigation,  initial  abatement  of 
hazards,  and  the  availahility  of 
i  or-ective  aiifion  technology  for 
petroleum  releases  may  result  m  more 
Tiipid  and  effective  releasf  responses  at 
Sites  with  pef-oleum  releasers  than  those 
with  a  hazrirdous  subsiance  release. 

The  .AKen'.y  -  nit.r,  .f^  to  believe  that 
under  certam  conditions,  hazardous 
substance  releases  can  ptrae  a  greater 
hazard  to  human  health  and  the 
Hnvirfmment  than  petroleum  releases, 
iiowever.  the  consolidated  requirements 
in  tixjay's  finai  rules  have  bfjen  designed 
to  allfjw  the  miplementmg  agency  to 
r.iuse  the  owner  and  operator  to  move 
js  :  jpidiy  as  IS  necessary  to  idenhfy 
j:td  control  dny  such  addmunal 
pi'tential  threats  For  example,  under  the 
ftnaf  rules,  the  identification  and 
recovery  of  free  product  now  mu.st  be 
I  ,)nsidered  ^t  both  petroleum  and 
h  izardous  substance  release  sites.  This 
required  consideration  of  free  product 
rt=rovery.  however  does  not  hinder  the 
progress  of  corrective  action  at  sites 
with  releases  of  hazardiwa  suiJStanres 
h^'cause  the  presence  jnd  recovery  of 
i'.'P  pmduct  ;s  already  •,oraethm«  that 
mus!  be  commonly  considered  at  all 
rf^lpdSf.'  >iiea  |wheth*T  p#*troleum  or 
hazardous  iubsidnc^s:  The  final  ruic 
allows  enough  flexibihry  to  ensurt  that 
this  type  of  action  is  tailored,  under  the 
direction  of  the  implementing  agency,  to 
site  conditions  and  the  type  of 
su't'stance  released. 

b.  Stage  I  Invesltgntron  of  He/ease^ 
and  I/jitnediate  Convctive  Action.  EPA 
proposed  requirements  for  the  first  sla^e 
of  the  correcljve  action  process  (Stage  1) 
by  esiriblishing  immediate  steps  that 
must  be  taken  to  abate  imminent  health 
and  safety  hazards  whenever  a  release 
is  confirmed.  The  basic  approach 
assured  that  the  following  activities 
wore  undertaken  by  the  owner  Hnd 
operator  at  all  sites  with  a  confirmed 
release:  fl)  Immediate  notification  of  the 
impJeraenting  agency:  f2]  actions  needed 
to  stop  further  releases.  (31  mitigation  of 
Sdffty  hazards  due  to  fire  and  exptcision; 
|4)  removal  of  contammated  soils,  (5) 
investigation  of  the  existence  and  extent 


(if  floating  free  product;  and  |6J  initiation 
of  the  removal  of  free  product  and 
submittal  of  h'ee  product  recovery  plan 
unless  directed  to  do  otherwise  by  the 
implementing  agency. 

Numerous  public  f;ommt>nt8  on  issues 
related  to  these  proposed  requirements 
are  d;s(;u8sed  in  more  detail  later  in  this 
preamble.  In  Reneral.  many  commenters 
believed  the  proposal  was  unclear  as  to 
what  exactly  had  to  be  done,  and  by 
whom,  to  comply  with  the  requirements. 
F.F.\,  in  response  to  these  commenters. 
hds  revised  the  language  in  the  final  rule 
to  clarify  which  elements  of  ihf  initial 
response  actions  are  mandatory  and 
which  are  discretionary  The  mandatory 
re()uirements  are  mtf»nded  to  ensure 
three  goals  are  accomplished: 

•  To  bnng  leaking  UST  sites  under 
control  with  respect  to  immediate  health 
and  siifely  hazards; 

■  To  stabilize  the  site  so  that 
contaminHtion  will  not  worsen  as 
investigation  and  potentially  long-term 
rpmedial  actions  are  considered:  and 

•  To  be  self-implementing  in  that 
these  measures  emphasize  the 
responsibility  of  the  owner  and  operator 
to  lake  immediate  action  without 
.jw.iihng  approval  of  the  implementing 
agency. 

All  Bites  with  releases  of  regulated 
substances  must  investigate  the  area 
around  the  UST  system  to  be  able  lo 
characterize  the  size  und  nature  of  the 
release  (e.g..  a  small  spill  or  a  large, 
lontinuing  slow  release)  The  findings  of 
this  initial  investigation  must  be 
reported  lo  the  imptementmg  agency. 
which  has  the  discretion  to  require  a 
more  exten.sive  site  characterization 
bd^ed  on  these  initial  findings.  The 
proposal  has  also  been  revised  to  make 
ifna  more  extensive  exammation  of 
ETOind  water  and  soil  contaminatinn 
mandatory  when  the  initial  investigation 
reveals  that  a  significant  release  has 
occurred  (eg.,  free  product  floating  on 
the  ground  water  or  saturated  Koils  in 
tlie  subsurfat:e).  even  in  the  absence  of 
direction  from  the  implementing  agency. 
Thuti.  today's  final  rule  requires  all 
releases  that  senously  threaten  or 
impact  ground  water  to  be  Bulomatic<illy 
investigated  by  the  owner  and  operator 
til  churactertze  the  extent  of  ground- 
water contamination  and  any  noil 
contamination  remaining  at  the  site. 

c  Stage  II:  Long  Tfrw  Corrective 
Acf.-on  Options.  EPA  also  proposed 
rpqiiirements  for  the  second  sta^e  of  the 
corrf'clive  action  process  (Stage  U) 
addressing  long-term  remediation  of 
contaminated  soils  and  cround  water. 
The  Agency  solicited  public,  r.ommpnt  on 
three  regulatory  options  for  establishing 
lung-term  cleanup  requirements;  (1) 


National  cleanup  standards,  with  a 
vanance  provision;  (2)  site-specific 
standards  to  match  the  risk  presented 
and  (3)  a  prf^ptermined  class  approach 
The  proposal  emphasized  the  second 
approach,  with  its  sitp-specific  cleanup 
targets  based  on  (1)  the  data  from  the 
detailed  site  investigation  of  soil  and 
ground-water  contamination  performed 
by  the  owner  and  operwlor  and  (2]  the 
site-specifir  risk  present  as  determined 
by  the  implementing  agency  using 
exposure  and  risk  assessment 
techniques. 

EPA  received  public  comments  for 
and  a^amst  each  of  the  three  options  for 
establishing  cleanup  levels.  The 
majority  of  twmmenters  preferred  the 
proposed  site-specific  approach  as  the 
best  vray  lo  accommodate  the  diversity 
of  UST  releases  nationwide  Those  in 
favor  of  estabhshing  national  cleanup 
standards  in  the  regiddUons  expressed 
the  opinion  th^t  this  would  expedite 
cleanups  and  provide  greater  national 
consistency  in  cleanup  results 
Supporters  of  the  class  approach  cited 
the  wisdom  uf  tailoring  f.leanup  efforts 
to  B  predetermined  assessment  of  risk 
based  un  prospective  classifications  tied 
to  ground  water  vulnerabdity.  EPA  has 
decided  to  retain  the  site  specific 
approach  in  the  final  rules. 

For  the  same  reasons  that  were  cited 
in  the  preamble  to  the  proposal  (S2  FR 
12680-126821  and  supported  by  most 
commenters.  EPA  continues  to  believe 
that  the  site-specific  approach  is  the 
most  appropriate  because  it  allows 
implementing  agencies  the  necessary 
fiexibility  to  address  corrective  action 
based  on  the  unique  arcumstances  of 
the  site,  it  also  enables  state  and  local 
governments  to  build  upon  their  own 
experiences  wht-n  assessing  the  need  for 
and  extent  of  corrective  action.  EPA  is 
nut  convinced  that  a  national  standards 
approach  will  result  in  more  rapid  and 
consistent  levels  of  corrective  action.  No 
data  were  provided  that  demonstrate 
this  position.  In  fact,  the  Information 
available  lo  the  Agency  about  UST 
cleanup  technologies  indicates  that  the 
level  of  actual  cleanup  achieved  is  much 
more  dependent  on  the  limitations 
associated  with  current  corrective 
action  equipment  and  the  problems 
posed  by  indt\idual  site  conditions,  than 
it  is  on  the  cleanup  levels  established  in 
a  corrective  action  plan  (or  by 
regulation),  In  selecting  the  site-specific 
Hpproach.  the  Agency  notes  that  it  does 
not  preclude  the  use  of  the  other  two 
approaches  by  implementing  agencies. 
Some  stales  already  are  using  a 
statewide  standards  approach. 

The  Agency  rxintinues  to  believe  that 
the  site-specific  risk  assessment  process 
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can  be  streamlined  to  ensure  that  the 
corrective  action  needed  at  a  site  can  be 
identified  rapidly  and  initiated  quickly. 
ECPA  maintains  the  position  expressed  in 
the  proposal's  preamble  (52  FR  12681} 
thai  Bite-specific  cleanup  levels  will 
have  to  account  for  potential  exposure 
of  the  public  to  contamination  at  the 
site.  If  B  drinking  water  supply,  public  or 
pnvate,  is  affected  or  threatened  by  the 
release,  then  the  cleanup  levels  in  the 
corrective  action  plan  should  be 
established  using  heallh-based  levels  as 
the  target  for  cleanup  of  the  release, 
unless  an  alternative  source  of  drinking 
water  can  be  provided  to  the  potentially 
affected  public  The  Agency  is 
developing  further  guidance  concerning 
the  use  of  risk  assessment  and  exposure 
assessment  techniques  for  releases  at 
UST  sites.  These  efforts  are  expected  to 
further  streamhne  the  site-specific 
approach  to  regulation  promulgated 
today.  (Further  discussions  of  the  site- 
specific  approach  to  standard  setting 
and  corrective  action  plans  are  provided 
later  in  the  section-by-section  analysis 
in  section  IV.F.  of  today's  preamble.) 

IV.  Analysis  of  Today's  Rule 

A.  Program  Scope 

\.  Applicability 

As  described  previously,  this  rule 
generally  applies  to  all  owners  and 
operators  of  UST  systems  containing 
regulated  substances.  Regulated 
substances  consist  of  either  petroleum 
or  any  substance  defined  in  section 
101(14)  of  CERCLA  (but  not  including 
any  substance  regulated  as  a  hazardous 
waste  under  Subtitle  C).  The  following 
sections  discuss  the  tank  systems 
subject  to  exclusions  from  today's 
requirements  and  the  deferral  of 
regulation  for  other  UST  systems. 

2.  Regulatory  Exclusions 

The  regulatory  exclusions  in  today's 
final  rule  are  based  on  a  number  of 
statutory  provisions  and  regulatory 
considerations.  Section  9003(a)  of  RCRA 
requires  the  Administrator  lo  establish 
an  UST  program  "as  may  be  necessary 
to  protect  human  health  and  the 
environment."  In  addition,  section 
9003(b)  allows  the  administrator  to 
consider  such  factors  as  tank  size  and 
quantity  of  substances  stored  when 
establishing  necessary  requirements. 
The  Agency  believes  that  this  statutory 
language  allows  some  flexibility  for  EPA 
lo  concentrate  its  resources  on  tanks 
that  pose  the  gretiie.sl  potential 
environmental  Ihreat.  Section  9001 
defines  Ihe  imiverse  of  the  UST  program 
ond  indicates  that  EPA  should  regulate 
tanks  containing  an  "accumulation  '  of 
regulated  substances.  Section  9001  also 


excludes  tanks  regulated  under  Subtitle 
C  from  the  jurisdiction  of  Subtitle  I. 
Finally,  section  1006  of  RCRA  generally 
requires  integration  of  RCRA  wTth  the 
Federal  Water  PoUuhon  Control  Act:  the 
Safe  Drinking  Water  Act:  the  Marine 
Protection.  Research,  and  Sanctuaries 
Act;  and  the  Atomic  Energy  Act. 

Based  on  these  provisions,  the  Agency 
is  today  excluding  from  regulation 
several  types  of  tank  systems.  These 
exclusions  will  decrease  the  regulatorj' 
burden  on  implementing  agencies  so 
they  can  focus  their  resources  on  types 
und  classes  of  tanks  that  pose  a 
significant  threat  lo  human  health  or  the 
environment.  Unlike  statutory 
exclusions,  regulatory  exclusions  may 
be  modified  by  the  Aigency  in  the  future 
should  new  information  show  that 
regulation  of  such  an  excluded  tank  type 
is  necessary. 

Four  classes  of  tanks  are  excluded 
from  regulation  in  the  final  rule:  UST 
systems  containing  mixtures  of 
hazardous  waste  and  regulated 
substances;  equipment  and  machinery 
that  contain  regulated  substances  for 
operational  purposes;  wastewater 
treatment  tanks  regulated  under  the 
Clean  Water  Act;  and  UST  systems 
excluded  via  one  of  three  de  minimus 
exclusions.  A  specific  regulatory 
exclusion  for  UST  systems  containing 
mixtures  of  hazardous  waste  and 
regulated  substances  was  included  in 
the  proposed  rule  (52  FR  12687).  The 
preamble  of  the  proposal  also  discussed 
de  minimus  exclusions.  The  other  two 
regulatory  exclusions  were  regulatory 
deferrals  in  the  proposal.  The  rationale 
for  these  exclusions  is  discussed  below. 

a.  Tanks  Regulated  Under  Subtitle  C 
ofRCHA.  Because  USTs  containing  a 
mixture  of  hazardous  wastes  (regulated 
under  SubUtle  C  of  RCRA]  and  regulated 
substances  (regulated  under  Subtitle  1) 
are  subject  to  dual  iurisdictian  from 
Subnile  C  and  Subtitle  I  EPA  is  today 
excluding  these  tanks  from  Subtitle  I 
regulation.  As  evidenced  by  the 
exclusion  of  substances  covered  under 
Subtitle  C  withm  the  statutory  definition 
of  "regulated  substance,"  the  Agency 
believes  that  this  exemption  is 
consistent  with  Congressional  intent  not 
to  have  redundant  requirements  under 
these  two  progrant*.  Because  of  the 
continued  coverage  of  these  tanks  by 
Subtitle  C  the  exclusion  of  these  tanks 
from  Subtitle  I  regulations  will  not 
present  a  risk  to  human  health  and  the 
environment,  and.  thus.  Subtitle  I 
regulation  is  no!  "necessary  to  protect 
human  health  and  the  environment." 

Several  commenters  pointed  out  that 
in  the  proposed  nile  this  exclusion 
applied  only  to  mixtures  of  hazardous 


wastes  and  hazardous  substances.  This 
wrordmg  would  subject  tanks  that 
contain  mixtures  of  hazardous  wastes 
and  petroleum  to  regulation  under  both 
Subtitle  C  and  Subtitle  1.  The 
commenters  requested  that  the  wording 
be  changed  so  that  all  mixtures  with 
hazardous  wastes  regulated  under 
Subtitle  C  would  be  excluded  from  these 
regulations. 

The  original  wording  in  the  proposal 
was  based  upon  the  statutory 
jurisdiction  of  the  program.  Under 
section  9001(2)(A).  the  exclusion  of 
tanks  regulated  under  Subtitle  C 
pertains  only  to  tanks  containing 
hazardous  substances,  not  to  tanks 
containing  petroleum.  EIPA.  however, 
agrees  with  the  commenters  that  dual 
regulation  of  tanks  containing  hazardous 
wastes  and  petroleum  is  not  necessar> 
and  has  changed  the  wording  of  this 
exclusion  appropriately.  This  excluMon 
now  apphes  to  all  tanks  subject  lo 
regulation  under  Subtitle  C  that  contain 
mixtures  of  hazardous  wastes  and  either 
petroleum  or  non-petroleum  regulated 
substances. 

b.  Equipment  and  Machinery  That 
Contain  Regulated  Substances  for 
Operational  Purposes.  Equipment  and 
machinery  that  contain  regulated 
substances  for  operational  purposes, 
such  as  hydraulic  lift  tanks  and 
electrical  equipment,  are  excluded  from 
today's  regulations.  These  specific  tank 
categories  were  deferred  from  regulation 
in  the  proposal,  and  the  Agency 
requested  comments  on  whether,  and  to 
what  extent,  these  tanks  should  be 
subject  to  regulation  under  the  UST 
program.  Several  commenters 
responded  to  this  request  and  gave 
several  reasons  why  these  tanks  should 
not  be  legulaled  as  UST-s.  Their 
comments  included  three  main  points; 
The  tanks  are  scU-monttoring:  the  tanks 
pose  a  minimal  risk  to  human  health  and 
the  environment:  and  there  have  been 
few  leaks. 

Because  these  tanks  contain  regulated 
substances  solely  for  operational 
purposes,  the  commenters  argued  that 
the  loss  of  regulated  substance  would  be 
accompanied  by  faulty  operation  of  Ihe 
equipment  or  machinery  and  thus  the 
equipment  is  ■self-monitoring."  Second, 
the  threat  to  human  health  and  the 
environment  was  judged  to  be  minimaJ 
because  the  tan^is  contain  small 
amounts  of  regulated  substances-  Also, 
the  commenters  said  that  these  dexnces 
rarely  leak.  Data  submitted  for  leaks 
from  electrical  equipment,  for  example, 
show  a  leak  incidence  much  lower  than 
that  for  other  types  of  tanks  such  as 
those  at  service  stations. 
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Th)s  category-  of  tanks  includes 
hydraulic  lifts  and  electrical  equipment. 
Although  commenters  did  not  suggest 
oiher  specific  types  of  tanks  that  would 
fail  within  this  class,  ElPA  believes  that 
other  tanks  of  this  type  would  also  be 
included,  provided  that  the  tanks  meet 
two  major  criteria:  The  equipment  or 
machiner>  contains  small  amounts  of 
regulated  substances  solely  for 
operational  purposes:  and  a  loss  of 
regulated  substance  is  accompanied  by 
faulty  operation  of  the  equipment  or 
machinery',  such  that  a  loss  of  fluid 
ca'jses  knowledge  of  the  loss. 

in  excluding  this  category  of  tanks, 
the  Agency  agrees  with  the  commenters 
that  these  types  of  tank  systems  pose  a 
relatively  low  level  of  risk  compared  to 
other  types  of  storage  tanks  for  the 
reasons  given  above.  Moreover,  the 
Agency  recognizes  that  these  tanks, 
although  within  Subtitle  I  jurisdiction, 
are  not  central  to  the  Congressional 
concerns  that  created  this  program. 
Thus,  regulation  of  these  tank  systems 
appears  at  this  lime  to  be  unnecessary 
under  section  9003(3). 

EPA  also  believes  that  this  potentially 
overwhelming  large  universe  would 
require  considerable  effort  on  the  part  of 
implementing  agencies  even  for  just 
notificdtion.  with  very  little  discemable 
environmental  benefit.  For  example,  the 
universe  of  hydraulic  lift  tanks  alone 
has  been  estimated  at  350.000  to  600.000 
lifts.  These  figures  do  not  include 
elevator  lifts.  Regulation  of  these  types 
of  tanks  would  unnecessarily  divert 
implementing  agency  resources  from 
other,  more  serious  health  threats 
Therefore,  today's  fmal  rule  excludes 
such  tanks. 

c-  Wastewater  Treatment  Tanks 
Regulated  Under  the  Clean  Water  Act 
The  Agency  is  today  excluding  all 
wastewater  treatment  tanks,  including 
any  oil-water  separators,  that  are 
sub|ect  to  regulation  under  either 
section  402  or  307(b)  of  the  Clean  Water 
Act  (CWA)  (33  U.S.C.  1151  and 
following).  These  tanks,  including  tanks 
at  most  publicly  owned  treatment  works 
and  many  private  treatment  facilities, 
would  otherwise  be  subject  to  dual 
regulation.  Because  these  tanks  are 
subject  to  regulation  under  the  CWA. 
further  regulation  under  Subtitle  I  is 
unnecessary  to  protect  human  health 
and  the  environment  and  would  be 
inconsistent  with  section  1006(b)  of 
RCRA.  This  exclusion  is  analogous  to 
the  "wastewater  treatment  unit" 
exclusion  under  the  RCRA  Subtitle  C 
program  (see  40  CFR  260.10.  264,1,  and 
265.1). 

In  addition,  tanks  that  treat 
wastewater  or  storm  water,  but  which 
are  not  covered  by  the  applicable 


sections  of  the  CWA.  are  being  deferred 
from  today's  final  regulations.  Such 
tanks  might  include  many  oil-water 
separators  found  at  vanous  facilities. 
Further  discussion  of  these  tanks  can  be 
found  under  the  deferral  section  of  this 
preamble. 

d.  De  Minimis  Exclusions.  Today's 
final  rule  has  been  modified  lo  exclude 
the  following  tanks;  (1)  Those  that  have 
a  capacity  of  less  than  110  gallons;  (2) 
those  holding  a  very  low  concentration 
of  regulated  substances;  and  (3)  those 
that  serve  as  emergency  backup  tanks, 
hold  regulated  substances  for  only  a 
short  penod  of  time,  and  are 
expeditiously  emptied  after  use. 

The  statutory  definition  of  tank 
includes  all  devices  that  "contain  an 
accumulation  of  regulated  substances." 
Although  legislative  history  provides  no 
guidance  on  the  meaning  of  the  phrase 
■'accumulation  of  regulated  substances." 
the  Agency  believes  the  statutory 
language  provides  some  flexibility  to 
define  the  imiverse  of  regulated  facilities 
in  a  manner  that  focuses  regulatory 
resources  on  the  tanks  posmg 
substantial  risk  from  storage  of 
regulated  substances  and.  thereby, 
fosters  development  of  a  program  that 
most  effectively  protects  human  health 
and  the  environment-  Thus,  sections 
9001  and  9003(a)  authorize  FJ»A  to 
exclude  from  its  regulations  tanks 
containing  de  minimis  amounts  of 
regulated  substances.  EPA  requested 
comment  in  the  proposed  rule 
concerning  de  minmis  exclusion 
criteria. 

A  number  of  comments  addressed  the 
issue  of  including  a  de  minimis 
exclusion  in  the  rule  for  tanks  thai  hold 
a  small  quantity  of  regulated 
substances.  The  overwhelming  majority 
of  the  commenters  believed  that  such  an 
exclusion  should  be  part  of  the  final 
rule.  Some  commenters  suggested  that  a 
small-capacity  exclusion  would  reduce 
the  regulatory  burden  on  the 
implementing  agencies  and.  thus,  result 
m  a  more  effective  program.  Some 
commenters  believed  that  a  small- 
capacity  exclusion  was  justified  because 
small  quantities  of  regulated  substances 
pose  less  of  a  health  nsk  than  do  larger 
quantities. 

In  deciding  to  include  a  regulatory 
exclusion  for  tanks  that  contain  small 
quantities  of  regulated  substances  in 
today  s  rule,  the  .Agency  had  to  balance 
the  benefits  and  drawbacks  of  such  an 
exclusion.  The  Agency  agrees  with  the 
commenters  who  though!  that  without 
an  exclusion  such  as  this,  the  regulated 
universe  could  be  overwhelmingly  large. 
Such  a  large  universe  would  require 
considerable  efforts  by  the 
implementing  authorities  even  for 


notification,  diverting  their  attention 
away  from  other,  more  potentially 
environmentally  hazardous  classes  of 
tanks.  The  Agency  agrees  that  small 
tanks  pose  less  danger  to  the 
environment  than  larger  tanks, 
generally,  due  to  the  smaller  quantity  of 
regulated  substances  available  to  leak, 
In  certain  cases,  however,  the 
mismanagement  of  even  small  quantities 
of  regulated  substances  could  pose 
serious  danger  to  human  health  and  the 
environment.  Nevertheless,  the  Agency 
hus  decided  that  the  detriments  of 
attempting  to  regulate  these  small  tanks 
greatly  outweigh  any  potential  benefits 
from  regulation  of  this  class  of  tank  and 
has,  therefore,  adopted  this  exclusion. 

Several  comments  were  received  with 
suggested  sizes  for  a  de  minimis  cutnff 
These  sizes  ranged  from  100  gallons  to 
5.000  gallons.  Slate  and  local  agencies 
with  de  minimis  exclusions  use  cutoffs 
that  range  from  60  to  2.100  gallons. 
Because  it  was  apparent  that  there  was 
no  standard  size  for  the  de  minimis 
exclusion,  the  Agency  chose  the  size 
limit  of  110  gallons  capacity.  According 
to  one  commenter.  this  size  is  below  the 
smallest  petroleum  product  lank 
routinely  mass  produced  (275  gallons), 
and  a  110-galIon  level  coincides  with  the 
Department  of  Transporlaliun  defmilion 
for  minimum  portable  tank  for  the 
transportation  of  hazardous  materials. 
Tanks  likely  to  be  exempted  under  this 
exclusion  include  many  small  sumps 
and  other  atypical  tanks. 

The  Agency  is  also  today  excluding 
tanks  that  contain  de  minimis 
concentrations  of  regulated  substances. 
Because  "an  accumulation  of  regulated 
substances"  could  include  within  the 
regulated  universe  USTs  holding 
regulated  substances  in  any  amount,  no 
matter  how  small,  the  regulated  universe 
could  include  a  vast  number  of  tanks 
that  contain  regulated  substances  only 
in  small  concentrations.  These  very 
small  concentrations  could  occur 
accidentally  (through  contamination)  or 
by  design  (for  example,  underground 
tanks  storing  food  that  contains  a 
preservative  that  is  a  regulated 
substance),  The  Agency  has  not 
included  a  specific  percentage  threshold 
as  the  de  minimis  cutoff  because  of  the 
many  difficulties  with  measuring  tank 
contents  for  low  concentrations.  Instead, 
on  a  case-by-case  basis,  the 
implementing  agencies  will  determine  if 
tanks  that  hold  very  low  concentrations 
of  regulated  substances  are  excluded  via 
the  de  minimis  concentration  rationale 
Tanks  that  are  hkely  to  meet  this  criteria 
include  those  that  are  used  to  treat 
storm  water  and  municipal  wastewater, 
tanks  that  store  potable  water  that  has 
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been  treated  with  chlorine,  and  in- 
ground  swimming  pools.  EPA  believes 
that  such  tanks  pose  a  minimal  threat  to 
human  health  and  the  environment,  and 
the  inclusion  of  such  tanks  in  the 
regulated  universe  would  impose  an 
undue  burden  on  the  implementing 
agencies  because  of  the  potentially  large 
numbers  of  such  tanks.  Other  types  of 
tanks  with  very  low  concentrations  of 
regulated  substances  may  also  be 
excluded. 

The  third  de  minimis  exclusion 
included  in  today's  rule  pertains  to 
tanks  that  are  emergency  spill 
protection  tanks  or  overflow  tanks,  and 
are  emptied  expeditiously  following  use. 
This  exclusion  is  analogous  to  the 
exclusion  for  emergency  response 
treatment  and  containment  under  the 
RCRA  Subtitle  C  program  (see  40  CFR 
264.1  and  265.11.  Included  in  this 
category  are  many  types  of  sumps  and 
secondary  barrier  tanks.  This  exclusion 
does  not  specify  a  maximum  time  a  tank 
may  hold  material,  but  applies  only  to 
tanks  that  are  rarely  used  and  are 
emptied  shortly  after  use.  The  purpose 
of  this  exemption  is  to  allow  appropriate 
immediate  response  to  emergency 
situations.  These  tanks  are  used  for 
temporary  storage  of  substances  in 
response  to  a  leak,  spill,  or  other 
unplanned  occurrences.  Regulation  of 
such  tanks  is  unnecessary  because  they 
arc  rarely  used  and  expeditiously 
emptied  and.  therefore,  are  unlikely  to 
have  any  long-term  leaks.  Many  of  these 
tanks  may  also  be  able  to  be  visually 
inspected  because  Ihey  rarely  hold 
regulated  substances.  Several 
commenters  expressed  concern  that  the 
way  the  proposed  rule  was  written,  the 
Agency  may  have  been  requiring  infinite 
layers  of  secondary  containment.  For 
example,  in  the  proposal,  an  UST 
system  was  defined  to  include  a 
secondary  containment  system,  but 
there  were  references  to  requiring 
secondary  containment  for  a  hazardous 
substance  UST  system.  Thus,  it 
appeared  that  secondary  containment 
was  required  to  surround  secondary 
containment.  By  including  this  exclusion 
in  the  final  rule,  the  Agency  believes 
that  any  potential  confusion  regarding 
the  need  for  secondary  barriers 
(containment)  for  secondary  barrier 
(containment)  systems  has  now  been 
eliminated. 

Sumps  designed  to  store  petroleum  or 
hazardous  substances  during  periodic 
cleaning  or  maintenance  of  machinery 
or  equipment  are  not  included  in  this 
exclusion.  An  example  of  this  type  of 
sump  is  turbine  oil  sumps  that  are  used 
during  maintenance  of  electric  power 
generation  turbines. 


3.  Deferral  of  Regulations 

In  the  proposal  preamble  (52  FR 
12667).  EPA  discussed  its  proposed 
deferral  of  requirements  for  the 
following  categones  of  UST  systems: 
wastewater  treatment  tanks,  sumps, 
systems  containing  used  oil,  systems 
containing  radioactive  waste,  systems 
containing  electrical  equipment, 
underground  bulk  storage  tanks,  and 
hydraulic  Ufi  tanks.  The  Agency 
requested  comments  on  whether  the 
deferrals  were  appropriate  for  each 
category  and,  if  not,  what  regulations 
would  be  necessary. 

In  today's  final  rule,  the  Agency  has 
revised  the  proposal  In  several  ways.  As 
a  result  of  these  revisions,  tanks  in  some 
of  these  categories  will  fall  within  the 
scope  of  the  regulatory  exclusions 
described  above,  some  will  be  subject  to 
full  regulation,  and  some  will  continue 
to  be  deferred  from  regulation.  Tanks 
that  are  deferred  rather  than  excluded 
are  subject  to  interim  UST  requirements. 
but  excluded  tanks  are  not  subject  to 
any  regulatory  requirements.  These 
revisions  are  bnefly  summarized  below: 

•  Wastewater  treatment  tanks  now 
fall  under  two  parts  of  today's  final  rule. 
Wastewater  treatment  tanks,  including 
oil-water  separators,  that  fall  under  the 
jurisdiction  of  section  402  or  307(b}  of 
the  CWA  are  excluded  from  today's 
regulatory  requirements  (as  discussed 
above  in  IV.A.2.).  The  remaining 
wastewater  treatment  tanks  continue  to 
be  deferred  from  Subparts  B,  C,  D.  E  and 
G  of  today's  regulations,  but  are  subject 
lo  interim  requirements  under  Subpart  A 
and  corrective  action  under  Subpart  F. 

•  Many  sumps  are  excluded  from 
regulation  under  the  CWA-regulated 
wastewater  treatment  exclusion,  and 
others  via  one  or  more  of  the  de  minimis 
exclusions;  others  may  be  excluded  as 
part  of  the  statutory  exclusion  for  storm- 
water  and  wastewater  collection 
systems.  Many  of  those  that  are  not 
excluded  continue  to  be  deferred  from 
Subparts  B,  C.  D.  E  and  G  under  the 
"field-constructed  tank"  deferral.  Such 
UST  systems  are  subject  to  the  interim 
prohibition  under  Subpart  A  and 
corrective  action  under  Subpart  F- 
Sumps  that  are  neither  excluded  nor 
deferred  from  regulation  are  subject  to 
today's  regulation. 

•  Field-constructed  tanks,  which 
include  many  tanks  classified  as 
underground  bulk  storage  tanks  in  the 
proposal,  are  deferred  from  Subparts  B. 
C  D.  E  and  G  but  are  subject  to  interim 
requirements  under  Subpart  A  and 
corrective  action  under  Subpart  F. 

•  UST  eystems  that  contain 
radioactive  wastes  and  other 
radioactive  materials  have  been 


deferred  from  Subparts  B,  C.  D.  E  and  G 
but  are  subject  lo  interim  requirements 
under  Subpart  A  and  corrective  action 
under  Subpart  F. 

•  UST  systems  containing  electrical 
equipment  and  hydraulic  lift  tanks, 
which  had  been  deferred  in  the 
proposal,  are  both  examples  of 
equipment  or  machinery'  using  regulated 
substances  for  operational  purposes.  As 
discussed  above  in  IV.A.2.,  both  types  of 
tanks  have  been  excluded  from 
regulation  under  Subtitle  1. 

•  Tanks  containing  used  oil  are  no 
longer  deferred  but  are  subject  to  full 
regulation  under  today's  final  rule. 

Today's  final  rule  also  includes 
deferral  of  some  subparts  of  the 
regulations  for  the  following  additional 
categories  of  tanks: 

•  Airport  hydrant  fueling  systems  and 
tanks  storing  diesel  fuel  for  emergency 
power  generation  at  plants  regulated  by 
the  Nuclear  Regulatory  Commission  are 
deferred  fi'om  the  technical  standards 
set  forth  in  Subparts  B.  C.  D.  E  and  G 
but  are  subject  lo  interim  requirements 
under  Subpart  A  and  corrective  action 
under  Subpart  F. 

•  UST  systems  that  store  fuel  solely 
for  use  by  emergency  power  generators 
are  deferred  from  the  release  detection 
requirements  under  Subiitle  D.  All  other 
regulatory  requirements  apply  to  these 
tanks. 

EPA's  decisionmaking  on  these 
various  tank  t>i>es  is  discussed  in  more 
detail  in  the  sections  below. 

a.  Wastewater  Treatment  Tonks^  In 
the  proposal.  EPA  deferred  wastewater 
treatment  tanks  from  UST  regulation  in 
order  to  gather  more  information  on  the 
need  to  regulate  these  tanks  and  the 
appropriate  type  of  regulation.  EPA 
included  oil-water  separators  (which  are 
considered  treatment  tanks)  within  the 
scope  of  wastewater  treatment  tanks. 

In  the  proposal  preamble.  EPA 
specifically  requested  comments  on 
whether  wastewater  treatment  tanks 
should  be  regulated  under  Subtitle  I  (52 
FR  12687).  Almost  all  comments 
submitted  were  opposed  to  regulating 
wastewater  treatment  tanks  under  UST 
regulations  The  commenters  stated  that 
wastewater  treatment  tanks  are  process 
devices  and  flow-through  process  tanks, 
not  storage  tanks;  thus,  they  should  not 
be  regulated  under  the  UST  program. 
Several  commenters  also  stated  that 
wastewater  treatment  tanks  contain 
large  volumes  of  water  and  only  small 
amounts  of  oil  or  hazardous  materials 
and,  thus,  pose  no  major  threat  to 
human  health  or  the  environment.  It  was 
also  stated  that  wastewater  treatment 
tanks  that  are  currently  excluded  by 
RCRA  are.  however,  currently  covered 
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by  the  CVVA.  They  should  not.  therefore, 
be  regulated  under  UST  regulations.  In 
addition,  several  commented  pointed 
out  that  if  wastewater  treatment  tanks 
were  to  be  included  in  the  final  rule. 
there  is  presently  no  practical  method  of 
performmg  a  tightness  test  on  these 
tanks  because  the  tanks  are  typically 
open  to  the  atmosphere.  Inventory 
reconcihation  is  not  feasible  because  the 
very  high  throughput  would  require 
more  accurate  metenng  than  is  currently 
available 

EPA  does  not  agree  with  the 
commeniers  who  argued  that 
wastewater  treatment  tanks  are  outside 
the  scope  of  Subtitle  I  as  "How-through 
process  tanks"  or  part  of  a  slorm-water 
or  wastewater  collection  system,  which 
are  excluded  from  the  junsdiction  of  this 
program  under  section  9001(1). 
Wastewater  treatment  tanks  are  not 
part  of  a  production  process,  nor  are 
they  part  of  a  collection  system.  See 
section  IV  A. 2.  for  further  discussion  of 
the  scope  of  the  flow-through  process 
tank  and  storm-water  and  wastewater 
collection  system  exclusions.  EPA  does, 
however,  agree  with  commenters  that 
the  universe  of  treatment  tanks  could 
add  a  large  administrative  burden  that 
could  reduce  the  ability  of  the 
implementing  agencies  to  regulate  more 
senous  threats  to  the  environment. 

After  review  of  all  available 
information.  EPA  now  believes  that 
wastewater  treatment  tanks  that  are 
currently  covered  by  sections  402  and 
307[b)  of  the  CWA  should  be  excluded 
from  UST  regulations  as  discussed  in 
the  previous  section.  In  addition,  some 
of  these  treatment  devices,  such  as 
those  treating  municipal  sewage. 
typically  contain  de  minimis 
concentrations  of  regulated  substances 
and  are  therefore  excluded  under 
today's  rule. 

Wastewater  treatment  tanks  not 
covered  by  the  CWA  or  otherwise 
excluded  will  continue  to  be  deferred 
under  these  regulations.  Oil-water 
separators  and  other  similar  treatment 
devices  fall  under  the  definition  of 
'wastewater  treatment  tank"  under 
today's  rule.  The  deferral  for  those 
wastewater  treatment  tanks  not 
regulated  by  the  CWA  reflects  the 
Agency's  uncertainty  regarding  the 
nature  of  this  tank  population  and  the 
appropriateness  of  some  of  the  UST 
reguUlions  for  these  tanks.  For  example. 
some  types  of  leak  detection  [such  as 
tightness  testing)  and  inventory 
reconciliation  would  not  appear  to  apply 
to  treatment  tanks. 

b.  Sumps,  in  the  preamble  of  the 
proposal  [IZ  PR  12887).  the  Agency 
requested  that  commenters  submit 
information  on  the  number,  location. 


and  substances  stored  m  sumps;  how 
sumps  are  prutected  to  prevent  releases 
from  occurring;  leak  history;  and 
whether  the  proposed  UST  regulations 
would  be  appropriate  for  sumps.  Most  of 
the  commenters  who  responded 
believed  that  rcgulatjuns  for  sumps 
should  continue  to  be  deferred  because 
sumps  are  small,  temporary  storage 
facilities  that  are  frequently  visually 
mnnttored  and  that  contain  mostly 
water  and  only  small  amounts  of 
petroleum  or  hazardous  substances. 
AI<iO.  commenters  stated  that  regulation 
of  sumps  would  pose  an  unmanageable 
regulatory  burden  for  the  implementmg 
agencies  and  would  require  an 
mdi\  .dualized  approach  for  each 
location.  Some  commenters  suggested 
that  de  minimis  size.  time,  and 
throughput  exclusions  be  developed  to 
prevent  sumps  from  becoming  subject  to 
t.'it"'  regulations.  The  only  commenters 
vvhu  supported  regulation  of  sumps  did 
not  believe  that  Subtitle  1  was  the 
appropriate  reguiatory  authority. 

Although  commenters  did  not  submit 
data  that  would  enable  EPA  to 
dt'temnne  the  total  number  of  sumps 
natUfHwide,  the  Agency  realizes  that  the 
namber  of  sumps  potentially  subject  lo 
Subtitle  1  IS  very  large  and  could  pose  an 
unmanageable  regulatory  burden.  In 
addition,  the  Agency  agrees  with  the 
commenters  that  many  sumps  are  small, 
temporary  storage  facilities  that  contain 
only  small  amounts  uf  petroleum  or 
hazardous  substances.  No  information 
was  submitted  concerning  whether 
sumps  pose  a  significant  threat  to 
human  health  or  the  environment. 

As  discussed  above,  today's  final  rule 
contains  de  minimis  size.  time,  and 
concentration  exclusions  that  are 
expected  to  apply  to  many  sumps  Also, 
sumps  that  are  part  of  a  storm-water  or 
wastewater  collection  system  are 
excluded  by  statute  fmm  UST 
regulations.  These  exclusions  will  allow 
the  implementing  agencies  to  focus  their 
resources  on  US'!  systems  that  are  a 
more  significant  threat  to  the 
environment  and  human  health.  The 
Agency  believes,  however,  that  large 
sumps  that  contain  significant  quantities 
of  regulated  substances  over  a  period  of 
time  do  not  warrant  such  exclusion, 
because  they  are  indistinguishable  from 
other  regulated  tanks.  Therefore, 
factory-built  sumps  are  subject  to  all 
requirements  under  today's  final  rule  if 
they  are  not  subject  to  any  other 
exclusion.  Fteld-constructed  tanks, 
including  fie  Id -constructed  sumps,  are 
deferred  until  information  can  be 
obtained  on  what  regulations  (if  any) 
are  appropnate  for  these  systems  as 
discussed  in  the  following  section. 


Therefore,  the  final  rule  no  longer 
contains  a  deferral  for  sumps 

c.  Fiefd'Constructed  Tanks.  In  the 
proposal  preamble.  EP.A  specifically 
requested  comments  concerning  the 
applicability  of  Subtitle  I  (53  FR  12686) 
to  underground  bulk  storage  tanks 
(UBSTs),  In  the  proposal  preamble,  EPA 
considered  LIBSTs  as  those  tanks  whose 
total  capacity  was  20.000  gallons  or 
greater.  Several  commenters  stated  their 
belief  that  because  UBSTs  pose  a  major 
environmental  concern  and  are  closely 
related  to  other  USTs.  they  should  be 
regulated  under  Subtitle  1  in  the  final 
rule.  It  was  also  slated  by  some 
commenters  that  secondary  containment 
of  UBSTs  is  feasible  and  other  existing 
leak  detection  method.s  are  applicable  to 
UBSTs.  On  the  other  hand,  there  were 
some  commenters  who  opposed  the 
inclusion  of  UBSTs  in  the  regulation 
stating  that  the  differences  between 
UBSTs  and  normal  USTs  are  loo  great 
and  that  many  leak  detection  and  leak 
prevention  methods  are  not  applicable 
to  UBSTs.  There  were  also  requests  by 
some  commenters  that  the  definition  of 
UBST  be  clarified  and  included  not  only 
in  the  preamble  but  also  in  the  final 
regulation. 

After  reviewing  the  comments.  EPA 
has  modified  the  deferral  of  UBSTs  to  a 
deferral  for  tanks  that  are  field- 
constructed.  Although  many  bulk  tanks 
are  expected  to  be  deferred  because 
they  are  field-constructed,  the  capacity 
of  these  tanks  no  longer  determines  their 
regulatory  status. 

Field-construrted  tanks  are  usually 
constructed  of  steel  or  concrete,  shaped 
like  flat  vertical  cylinders,  and  have  a 
capacity  of  greater  than  50.000  gallons. 
In  contrast,  factory-constructed  bulk 
tardea  are  typically  long,  horizontal 
cylinders  and  are  less  than  12  feel  In 
diameter.  Tanks  that  are  principally 
fdciorybuilt  but  are  assembled  in  the 
field  are  considered  fwctory-buitt  tanks 
For  example,  welding  two  halves  of  a 
factory-constructed  tank  together  in  the 
field  does  not  qualify  the  tank  as  a  field- 
constructed  tank 

The  deferral  of  regulation  for  field- 
constructed  tanks  U  largely  based  on 
the  fact  that  design  and  construction 
methods  for  field-constnicied  tanks  are 
different  from  those  for  factory-built 
tanks.  EPA  has  not  had  sufficient  lime  to 
develop  appropnate  regulations  related 
to  design  and  construction  for  such 
tanks- 
Comment  was  divided  on  the 
applicability  of  present  leak  detection 
and  leak  prevention  methods  to  bulk 
tanks.  Some  commenters  argued  that 
existing  leak  detection  methods  are 
applicable  to  UBSTs.  while  others  stated 
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that  the  differences  between  UBSTs  and 
normal  USTs  are  too  great  to  use  most 
presently  available  leak  detection  and 
prevention  methods  for  such  tanks.  EPA 
believes  that  the  division  of  bulk  tanks 
into  field-constructed  and  factory-built 
tanks  simplifies  this  issue. 

EPA  believes  that  because  of  the 
different  design  and  construction 
methods  used  for  field-constructed 
tanks,  as  well  as  the  very  large  size  of 
some  field-constructed  tanks,  the 
majority  of  the  leak  detection  methods 
presently  available  do  not  work  for  such 
tanks.  Leak  prevention  methods  may 
also  differ  for  such  tanks.  The  deferral 
for  these  tanks  is  due  in  part  to  this 
restricted  availability  of  appropriate 
leak  detection  methods. 

By  contrast  EPA  believes  that 
currently  available  leak  detection 
methods  are  applicable  to  factory-built 
tanks.  Factory-built  tanks,  even  those 
that  are  very  large,  generally  conform  to 
standard  design  and  construction 
methods  that  allow  the  use  of  widely 
available  leak  detection  methods. 

EPA  agrees  with  commenters  that 
tanks  that  hold  large  amounts  of 
regulated  substances  do  pose  a 
relatively  larger  potential  danger  to 
human  health  and  the  environment  than 
other,  smeller  tanks.  However,  until 
regulations  are  developed  to  govern 
design  and  construction  of  field- 
constructed  tanks,  they  will  be  deferred, 

d.  Systems  Containing  Radioactive 
Materials.  At  proposal,  the  Agency 
requested  comment  on  the  issue  of 
whether  tanks  containing  radioactive 
materials,  including  high-level 
radioactive  waste  and  tanks  containing 
mixtures  of  low-level  radioactive  waste 
and  other  materials,  should  meet  the 
proposed  standards  or  whether  separate 
standards  should  be  developed.  No 
commenters  supported  regulation  of 
these  USTs  under  Subtitle  I.  The 
commenters  stated  that  radioactive 
waste  and  materials  tanks  at  nuclear 
facilities  are  regulated  by  the  Nuclear 
Regulatory  Commission  (10  CFR  50.34a) 
and  that  further  regulation  of  these 
tanks  under  Subtitle  I  would  be 
duplicative  and  possibiy  inconsistent. 
One  commenter  noted  that  these  tanks 
are  typically  made  of  stamltMis  steel  and 
have  a  capacity  of  approximately  1,000 
gallons.  The  tanks  are  pressure  tested 
before  the  nuclear  facility  is  licensed  to 
operate  and  are  retested  every  10  years. 
In  addition,  they  are  constantly 
monitored  for  loss  of  pressure  and 
radiation  leakage-  Commenters  also 
noted  that  the  current  Department  of 
Energy  management  program  for  tanks 
containing  high-level  radioactive  waste 
IS  as  stringent  as.  and  in  some  cases 
exceeds,  the  proposed  UST  rule. 


Because  tanks  containing  radioactive 
wastes  and  other  radioactive  materials 
at  nuclear  facilities  are  regulated  by  the 
Nuclear  Regulatory  Commission,  these 
tanks  could  be  subject  to  overlapping 
jurisdiction  under  Subtitle  I  and  the 
Atomic  Energy  Act  of  1954  (42  U.S.C. 
2011  and  following).  The  Agency, 
however,  lacks  complete  information  on 
whether  these  regulations  fully  cover  all 
appropriate  areas  addressed  under 
Subtitle  I.  The  Agency,  therefore,  is 
deferring  regulation  of  these  tank 
systems  until  more  information  can  be 
gathered. 

e.  Systems  Containing  Electrical 
Equipment  Under  the  proposed 
definition  of  "tank."  large  numbers  of 
utility  units  in  urban  and  residential 
areas  (e.g..  underground  transmission 
cables  and  vaulted  transformers  for 
large  trunk  lines)  could  be  subject  to 
regulation.  At  the  time  of  the  proposal. 
the  Agency  deferred  regulation  of  these 
structures  based  on  its  behef  that 
inclusion  of  these  structures  in  the  UST 
program  would  be  impractical  and 
unnecessary.  EPA  requested  that 
commeniers  submit  information  on  the 
number,  location,  and  substances  stored 
in  these  units;  how  they  are  protected  lo 
prevent  releases;  teak  history:  and 
whether  the  proposed  regulations  would 
be  appropnate  for  these  units. 

All  of  Ihe  commenters  in  this  area 
were  opposed  to  inclusion  of  electrical 
equipment  structures  in  the  UST 
program.  The  commenters  stated  that 
these  units  are  not  primarily  used  for 
storage  and  that  the  utilities  industry 
already  takes  many  precautions  to 
prevent  releases.  Dielectric  fluids, 
typically  naphthenic  mineral  oil  and 
synthetic  fiuids  such  as  polybulene  or 
alkylbenzene.  are  used  m  underground 
cable  piping  and  vaulted  transformers  to 
prevent  the  cables  and  transformers 
from  overheating.  Underground  cable 
piping  is  cathodically  protected  and  is 
coated  to  prevent  corrosion.  The  piping 
is  subjected  to  pressure  tests  both 
before  and  after  insertion  of  the  cable 
and  addition  of  the  dielectric  fluid. 
Electronic  monitors  at  the  utility's 
control  center  indicate  potential 
releases  of  fluid  (i  e..  when  the  required 
oil  pressure  cannot  be  supplied  by  the 
associated  pumping  station).  In  addition. 
transmission  line  routes  are  routinely 
inspected  to  identify  potential  sources  of 
piping  damage,  such  as  the  misuse  of 
construction  equipment.  Information 
submitted  by  commenters  showed  that 
from  1978  to  1985.  utilities  nationwide 
reported  an  average  of  less  than  1  leak 
per  100  circuit  miles  of  cable.  In  19ft5. 
there  were  23  reported  leaks  involving 
low-pressure  systems  and  6  reported 
leaks  involving  high-pressure  systems. 


Of  the  low  pressure  system  leaks,  only 
one  occurred  belowground. 

The  Agency  believes  that  there  are 
already  strong  incentives  for  the  utilities 
industry  to  prevent  releases  from 
underground  equipment  because  these 
leaks  could  result  in  system 
malfunctions  and  widespread  power 
outages.  The  industry  has  developed 
rtlease  response  procedures  for 
notification,  containment,  and  cleanup 
in  the  event  of  a  release.  In  addition, 
despite  its  widespread  use,  underground 
electrical  equipment  appears  to  pose  a 
minimal  threat  to  the  environment 
because  of  the  low  leak  incidence  for 
such  UST  systems.  Moreover,  many  of 
these  systems  also  fall  within  the 
statutory  exclusion  for  storage  tanks 
situated  on  or  above  the  floor  of 
underground  areas,  such  as  basements 
and  cellars.  Therefore,  to  allow  the 
implementing  agencies  to  focus  their 
limited  resources  on  more  significant 
potential  threats,  the  Agency  has 
decided  to  exclude  underground 
electrical  equipment  from  the  final  rule 
as  equipment  and  machinery  that 
contain  regulated  substances  solely  for 
operational  purposes. 

f.  Hydraulic  Lift  Tanks.  In  the 
proposal  preamble.  EPA  deferred  the 
application  of  the  proposed  technical 
standards  lo  hydraulic  lift  tanks: 
however,  these  tanks  would  have  been 
subject  to  Subparts  F  and  G  of  the 
proposed  rule  (i.e..  corrective  action). 
"Hydraulic  lift  tanks"  are  those  tanks 
used  lo  store  fluid  used  in  hydraulic  lifts 
at  service  stations  and  similar  devices 
such  as  lubrication  oil  reser\'oirs  for 
elevators.  After  review  of  all  available 
information.  EPA  has  now  decided  that, 
like  the  electrical  equipment  tanks 
discussed  above,  hydraulic  lift  tanks 
will  be  excluded  in  the  final  rule  as 
equipment  or  machinery  that  contain 
regulated  substances  solely  for 
operational  purposes. 

In  the  proposal  preamble,  EPA 
specifically  requested  comments  on 
whether  hydraulic  Uft  tanks  should  be 
regulated,  and  if  regulated,  to  what 
extent  {52  FR  12689).  In  response, 
several  commenters  stated  that 
hydraulic  lift  tanks  should  not  be 
regulated  under  the  final  rule  because 
they  are  not  used  for  storage  and  many 
of  them  are  almost  completely 
aboveground.  It  was  suggested  by 
several  other  commenters  that  hydraulic 
lift  tanks  not  be  regulated  because  they 
pose  either  minimal  or  no  threat  to 
human  health  or  the  environment  and 
are  self-monitoring.  If  problems  do  arise, 
the  lifts  cease  to  operate  when  they  lose 
fluid.  U  was  also  mentioned  by  several 
commenters  that  due  lo  the  location  of 
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hydraulic  lift  tanks  (eg.,  under 
buildings),  the  cost  impact  involved  in 
bnn^ing  these  tanks  under  regulation 
would  be  substantial.  Finally,  several 
commenlers  stated  that  the  inclusion  of 
hydraulic  lift  tanks  in  the  regulation 
would  cduse  severe  unpacts  on  the 
irr,plementing  agency,  the  number  of 
hydraulic  lifts  has  been  estimated  at 
over  800,000.  Several  commenters 
suggested,  however,  that  special 
standards  be  developed  specifically  for 
h}draulic  lift  tanks.  It  was  also 
suggested  that  only  those  hydraulic  lift 
tanks  thai  exceed  100  gallons  be 
regulated  under  the  final  rule. 

ElPA  deferred  regulation  of  hydraulic 
lift  tanks  at  proposal  to  allow  time  to 
gather  additional  information  on  the 
subject.  In  the  preamble  to  the  proposdl, 
however,  EPA  identified  several  reasons 
why.  based  on  preUmmary  mformation. 
the  Agency  feit  that  regulation  of  such 
tanks  would  be  unnecessary.  After 
reviewing  all  comments  submitted,  EPA 
believes  that  it  is  appropriate  to  exclude 
ail  hydraulic  Uft  tanks  from  regulation. 
EP.'X  agrees  with  those  commenters  who 
stated  that  hydraulic  Uft  tanks  pose  a 
minimat  thrp^t  to  the  environment  and 
are  se!f-mon:;ormg.  The  Agency  is  today 
excluding  these  types  of  tanks  as 
equipment  that  contains  regulated 
substances  solely  for  operational 
purposes  Isee  section  IV.A.2.b.  above). 

s,  Used  Oi!  USTs.  The  Agency 
proposed  to  defer  regulation  of  used  od 
USTs.  The  Agency  indicated,  however, 
that  it  might  apply  the  proposed 
technjcal  standards  to  used  oil  USTs  in 
the  final  rule  following  public  comment 
on  the  appropriateness  of  the  technical 
standards  for  used  oil  USTs.  EPA 
considered  the  many  comments  received 
on  this  issue  and  has  decided  to  include 
used  od  USTs  in  the  final  regulation. 
pijblic  comments  received  by  EPA  and 
proposed  revisions  to  the  final  rule  as 
they  relate  !o  the  appropriateness  of  the 
technical  standards  for  u-sed  oil  USTs 
are  discussed  below 

In  the  preamble  to  the  proposed 
regulations.  EPA  requested  comments 
on  the  following  issues  relating  to  used 

Oil. 

•  Are  the  petroleum  L'ST 
requirements  appropnate  for  recycled 
used  oil  and/or  used  oi!  bound  for 
disposal? 

•  Do  the  minor  constituents  found  in 
used  oil  (such  as  water  and  metals)  alter 
the  appropriateness  of  the  requirements? 

•  Is  It  appropriate  to  have  different 
standards  for  relatively  smaller  tanks, 
such  as  those  used  by  used  oil 
generaturs  and  burners,  than  for  larger 
tanks,  such  as  those  used  by  used  oil 
processors? 


In  additioa  EPA  also  requested 
comment  on  the  impact  of  the  proposed 
regulations  on  the  recycling  of  used  oil. 

In  a  supplemental  Federal  Register 
Notice  (52  FR  48638.  December  23.  1987], 
EPA  requested  comment  on  the 
appropnateness  of  using  alternative 
methods  of  release  detection  for  used  oil 
USTs.  to  supplement  those  listed  m 
%  280.41  of  the  proposed  rule  The 
Agency  specifically  requested  comments 
on  the  use  of  static  inventory  control  as 
a  method  of  release  detection  for 
smaller  used  oil  USTs.  This  request  was 
prompted  by  the  Agency's  belief  that 
some  of  the  release  detection  methods 
proposed  in  S  280.41  may  not  be 
practical  or  effective  for  used  oil  USTs 
due  to  the  physical  characteristics  of 
used  oil.  On  the  other  hand,  the  Agency 
believes  that  the  static  inventory 
method  of  release  detection  may  be  very 
effective  and  practical  for  use  with 
small  used  oil  USTs.  "Static  inventory 
control"  has  been  renamed  as  "manual 
tank  gaugmg    m  the  final  rule  and  In  the 
rest  of  this  preamble's  discussion  of  this 
method  of  release  detection. 

The  Agency  believes  that  the  risks 
associated  with  release's  fn^m  used  oil 
USTs  may  be  different  from  those  of 
other  USTs.  but  the  overall  level  of  nsk 
is  similar  to  that  of  other  petroleum 
products.  Releases  from  used  oil  USTs 
may  be  less  iikeiy  to  occur  than  from 
petroleum  USTs.  but  the  health  nsks 
posed  may  potentially  be  greater 
berause  of  the  possibility  of 
contaminants  in  the  used  oil.  The 
appropriateness  of  further  regulation. 
under  RCRA  SubMtle  C.  will  be 
determined  by  results  of  studies 
currently  in  progress  At  this  time,  the 
Agency  has  determined  that  used  oil 
USTs  should  be  regulated  under  Subtitle 
I  because  there  is  evidence  of  leaks  that 
indicates  a  signtticanl  threat  to  human 
henlth  and  fht!  environment. 

In  reply  to  ElPA's  request  for 
comments  about  the  appropnaleness  of 
the  proposed  regulatiun  for  used  oil 
USTs.  public  comment  was  divided. 
Several  commenters  slated  that  used  oil 
USTs  should  be  covered  by  Subtitle  I 
regiilatmns  because  the  risk  to  ground 
water  was  esseniially  the  same  as  for 
other  petroleum  produtJs.  and  thai 
management  of  all  underground  tanks  at 
a  facility  that  had  both  used  oil  tanks 
and  other  Subtitle!  regulated  tanks  (e.g., 
a  5er\ice  station)  would  be  facilitated 
by  a  single,  inclusive  regulation  (Subtitle 
Ij  In  contrast,  some  commenters  stated 
that  the  risk  from  used  oil  USTs  was 
insignificant  tindL  thus,  used  oil  USTs 
should  permanently  be  exempted  from 
regulation.  Others  stated  that  used  oil 
USTb  should  be  regulated  under  RCRA 
Subtitle  C  because  the  hazardous 


constituents  in  used  oil  make  it  more 
dangerous  than  other  petroleum 

^u^oducts. 

^prhe  Agency  agrees  with  those 
r-ommenters  who  noted  that  used  oil 
presents  nsks  similar  to  other  petroleum 
prnducts  and  that  Subtitle  I  regulations 
are  appropnate.  Today's  final  rule 
reflects  this  by  applying  the  petroleum 
l.'ST  requirements  to  used  oil  USTs.  wiih 
limited  exceptions  discussed  below. 
Release-8  from  both  used  oil  USTs  or 
other  petroleum  USTs  can  be  prevented, 
or  at  least  limited,  by  sound 
management  practices  As  a  result,  the 
Agency  has  decided  to  require  used  oil 
USTs  to  meet  the  same  upgrading, 
operation  and  maintenance,  corrosion 
protection,  corrective  action,  and 
closure  requirements  that  are  applicable 
to  other  petroleum  USTs. 

The  Agency  received  comments 
requesting  an  exemption  from  Subtitle  I 
regulations  for  small  tanks. 
Recommended  cutoff  sizes  ranged  from 
TOO  to  3.000  gallons.  In  addition,  several 
commenters  also  requested  regulatory 
exemptions  for  small  vessels  used  to 
trap  used  oil,  as  well  as  tanks  holding 
regulated  substances  for  short  time 
periods.  As  discussed  above,  in  today's 
final  rule  EPA  is  exempting  from  the 
regulations  USTs  that  are  UO  gallons  or 
less.  Thus,  small  traps  are  excluded 
from  regulation.  With  respect  to  tanks 
that  hold  regulated  substances  for  short 
periods  of  time,  today  s  rule  includes  an 
exemption  for  emergency  spill  collection 
tanks.  The  regulations  do.  howe^'er. 
apply  to  any  other  used  oil  USTs.  the 
majority  of  which  are  the  500-  and  550- 
gatlon  tanks  often  found  at  gasoline 
service  stations  Most  of  these  USTs  are 
old  and  are  believed  to  be  a  common 
source  of  releases  of  used  oil  USTs  that 
contain  used  oU  that  is  used  as 
substitute  for  healing  oil  are  excluded. 

The  Agency  received  several 
comments  noting  particular 
characteristics  associated  with  used  oil 
or  ui»ed  oil  USTs  that  make  some  of  the 
proposed  technical  standards  in  Part  2ti0 
inappropriate  for  used  oil  LrSTs  holding 
less  than  1.100  gallons.  In  response  to 
these  comments,  today's  fmal  rule 
contains  different  requu^ments  for  small 
used  oil  USTs  in  two  areas:  Release 
detection  and  overfill/spill  protection 
First,  with  respect  to  release  detection, 
many  commenters  noted  their  support 
for  manual  tank  gauging  (formerly  calk-d 
"static  inventory  control  )  by  itself  as 
an  alternative  leak  detection  method  for 
used  oil  USTs  Tod^y  s  final  rule  allows 
the  use  of  this  alternative  release 
detection  method  as  the  sole  method  of 
release  detection  for  any  petroleum  US T 
with  a  capacity  of  550  gallons  or  less 


Fedaial  Regbtar  /  Vol.  53,  hk)   185  /  Friday.  September  23.  1988  /  Rules  and  Regulations        37113 


Manual  tank  gauging  may  be  used  in 
combination  with  periodic  tank 
tightness  testing  oa  petroleum  tanks 
with  a  capacity  between  55  and  1.000 
g'illons.  (These  provisions  are  discussed 
m  more  detail  in  section  IVJ).  of  this 
preaaible.l 

Today's  final  rule  also  provides  an 
exemption  from  the  rule's  spill  and 
overfill  protection  controls  for  USTs  that 
are  filled  in  small  increments.  (Thi»  is 
a>so  discussed  in  more  detail  later  in 
this  preamble  under  spill  and  overfill 
prevention  for  new  USTs.)  The  Agency 
agrees  with  the  commenters  that  used 
oil  USTs  that  are  filled  manually  ia 
small  incremeots  do  not  pose  the  same 
nsk  to  human  health  and  the 
environment  from  spifls  and  o\'erfilI»  as 
other  USTs. 

The  Agency  received  additional 
comments  related  to  design  standards 
and  agrees  wrth  those  who  requested 
cathodk:  protection  for  new  used  oil 
tanks.  In  addition.  EPA  is  requiring  that 
owners  and  operators  upgrade  or 
replace  therr  used  oil  USTs  accordfng  to 
the  time  period  of  today's  fini>J  mlc  (10 
years).  EPA  disagrees,  however,  with 
♦he  commenters  who  argned  that  these 
tanks  shoold  be  subject  to  secondary 
containment  Decanse  the  physical  and 
chemical  charartensfics  of  used  oil  are 
similar  to  petroleum  prothK-ts.  th* 
release  detecrinn  and  conwrtiv^  action 
technologH^s  should  be  similarly 
appHcable  to  used  oil  Thus,  the  final 
rule  subfects  osed  oil  USTTs  to  the 
release  detection  requirements 
applicable  to  petroleum  l^T  systems 
rather  than  secondary  contaminant 
required  for  hazardous  salwlance  UST 
systems. 

b-  Airport  Hydrant  Fuv/in^  Systems-  A 
number  of  commercial  airports  and 
airports  at  Department  of  Defense  bases 
use  hydrant  fueling  systems.  These 
systems  geoeratty  consist  of  one  or  more 
bulk  starage  tanks  that  may  be  either 
below  or  abovejnxnind  and  that  are 
connected  by  undergroond  piping  to 
venous  aircraft  fueling  locatiuns  on  the 
airport  Hydranls.  otherwise  known  as 
fiiei  dispens»*rs.  are  connected  to  the 
pipe  networks  and  dispense  fuel  into 
aircraft.  These  systems  are,  in  same 
cases,  very  large  m  size  and  contain 
great  volumes  of  fuel  Many  airports 
have  miles  of  piping,  which  is  typically  8 
to  24  inches  in  diameter,  and  the  total 
capacity  of  the  systems  can  be  many 
miUioos  of  gallons- 
Through  a  bnef  mvestigalion  of  these 
systems,  the  Agency  believes  that  some 
of  these  systems  do  not  meet  the 
statutory  definition  of  an  UST  system, 
and  are  thus  outside  of  the  jurisdiction 
of  Subtitle  I.  Hydrant  systems  that  have 
aboveground  storage  tanks  are  not 


regulated  tank  systems  unless  10 
percent  or  more  of  the  capacity  of  the 
system  is  in  the  belowground  pipelines, 

Howe\'er,  hydrant  systems  with 
belowground  storage  tanks  and  those 
with  aboveground  storage  tanks  but 
whose  pipdinea  account  for  10  percent 
or  more  of  the  system  s  capacity  are 
within  to  Subtitle  I  jurisdiction  as  UST 
systems.  The  special  problems  posed  by 
requiring  hydrant  systems  to  meet  many 
of  the  requirements  in  today's  final  rule 
have  motivated  the  Agency  to  look 
further  at  these  systems,  and  have  led  to 
today's  deferral  of  regulations  for  these 
systems. 

The  Agency  continues  to  examine 
questions  regarding  the  construction, 
operaiion.  maintenance,  and  monitoring 
of  hydrant  systems.  Preliminar>' 
information  indicates  that  hydrant 
systems  typically  have  cathodic 
protection,  and  are  monitored  for  leaks 
on  a  daily,  monthly,  and  annual  basis. 
Inventory  monitoring  is  often  used,  but 
the  sensitrnfy  of  this  technique  is  very 
limited  due  to  the  large  volume  these 
systems  typically  handle.  No  single  leak 
test  however,  appears  to  be  an  industry 
standard- 

Since  proposal,  the  Agency  has 
become  aware  of  several  leak  incidents 
from  hydrant  system*  that  resulted  in 
environmenfal  damage.  Because  of 
limited  infonnatron  on  fhi*  subject, 
however,  the  .Agency  ts  unclear  about 
the  extent  of  this  problem.  In  addition, 
to  the  nature  of  these  systems, 
especially  the  tvpicslly  large  amount  of 
piping,  cpftain  re<|oin»menls  m  today's 
rule  (such  as  leak  detection  for  piping 
systems)  may  not  be  feasible  for 
hydrant  systems.  For  these  re»»cms.  the 
Agency  IS  deferring  regulation  of 
Subparts  E  C  D.  E  and  C  for  all  airpt:)rt 
hydrant  systems,  inciudine  the 
undergroond  tank  portions  of  those 
system*,  to  .illow  more  time  to  gather 
information 

i.  Backap  Diesei  Tanks  at  Xuilear 
Fach'iltes.  Following  publication  of  the 
proposed  regulations,  a  commenler 
r^iised  the  issue  of  the  apphcabibty  of 
the  UST  regulations  to  tanks  at  nuclear 
powt^r  plants  that  store  diesel  fuel  for 
use  in  emergency  situaUons.  According 
to  the  commcnter,  these  tanks  are 
already  extensively  regulated  by  the 
Nuclear  Regulatory  Commission  INRC). 
and  further  regulation  by  EPA  could 
re.sult  m  an  uverly  burdrnsimu'  program 
if  the  regulations  were  inconsistent.  Not 
only  would  these  nuclear  faciUtiea  be 
required  Us  meet  dual  regulatory 
programs,  but  structural  changes  to  the 
systems  as  a  result  of  the  UST 
regulations  could  result  in  an 
amendment  to  the  plant's  license. 
according  to  a  commenler.  The 


cummenter  also  pointed  out  that  any 
shutdown  of  the  backup  Fuel  system 
|e.g„  for  retrofitting)  could  result  in  the 
entire  nuclear  f>ower  plant  being  shut 
down. 

The  Agency  is  today  defemng  the 
requirements  of  Subparts  B,  C  D,  E  and 
G  for  these  tanks  pending  completion  of 
H  review  of  the  NRC  regulations  (10  CFR 
Pijrt  50  Appendix  A)  governing  these 
tanks  to  determine  whether  further 
regulation  is  necessary  to  protect  human 
health  and  the  envnronment  or  would  be 
inconsistent  with  \RC  regulations  for 
proposes  of  section  1006.  If  this  research 
indicates  that  the  NRC  regulations  are 
not  adequate  or  are  not  as  complete  as 
the  UST  regulations.  ElPA  may  require 
these  tanks  to  be  subject  to  Subtitle  I 
regulations,  or  it  may  develop  a  separate 
set  of  standards  applicable  to  this  class 
of  tank, 

j.  VST  Systems  Associated  w/'th 
EmetT$oru:y  Generators.  In  today's  rule. 
F.P.\  IS  defemng  Subpart  D  n^quiremeni;; 
for  UST  systems  associated  with 
emergency  power  generators.  Such 
tanks  are  common  m  the  telephone 
irKlustry  and  the  electnc  utility  indusln 
These  tanks  often  store  d>esel  fuel 
wtuch  serves  as  a  source  of  backup 
power  in  remote  locations  (for  exampif 
at  teleptione  switching  locations  |.  Th:s 
is  d  deferral  of  the  release  deteciton 
requirements  only*,  owners  and 
operators  .■[  these  syste.ma  must  comply 
with  all  other  subparts  of  ihis  rule. 

Several  commenters  argued  that  thesi 
tanks  should  not  be  regulated  at  all  for 
the  following  reasons:  they  are  general!;. 
smaR  in  size  (fypicaUy  under  500 
gallons  I;  most  are  leu  than  S  yean  old: 
they  are  often  at  unmanned  stations  m 
remote  locations:  they  contain  diesel 
fuel,  which  IS  less  mobile  than  gasoline 
due  to  its  higher  visccTpity:  and  many  are 
filled  only  annually. 

The  Agency  does  not  agree  that  these 
reasons  merit  an  exclusion  from  the 
UST  regulations.  The  requirement  ihiil 
these  tanks  be  monitored  eauh  month  is 
unworkable,  however,  because  the>  are 
often  located  m  remote  areas  and  an- 
visited  very  infrequently.  Therefore. 
EPA  is  deferring  Subpart  D  requiremeni^ 
for  these  tanks  tc  allow  time  to  develop 
workable  release  detection 
requirements  for  these  tank  systems. 

4.  Definitions 

The  following  sections  address  man> 
of  the  terms  that  are  used  in  the 
statutory  language  and  elsewhere  m  the 
final  regulations  Since  prtiposal.  many 
terms  have  been  redefined  or  clarified 
as  a  result  of  comments.  The  following 
sections  contain  the  revised  definitions. 
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the  rationale  for  the  chdngns.  and  the 
Agency's  interpretation  of  these  terms 

a.  Definitions  of  Terms  in  the  Statutt:- 

(1)  Underground  Storage  Tank. 
Underground  storage  tank  is  defined  in 
the  statute  as  any  one  or  a  combination 
of  tanks  [incUidtn;^  undergnjund pipes 
connected  thereto)  that  is  used  lo 
contain  an  accumulation  oi  regulated 
substances,  and  the  volume  of  which 
(including  the  volume  of  the 
underground  pipes  connected  thereto)  is 
10  percent  or  more  beneath  the  surface 
(■f'  the  ground. 

Today's  rule  sets  forth  the  following 
definitions  for  terms  used  in  the 
statutory  definition  of  underground 
storage  tank: 

(a)  Tank  is  a  stationary  device 
designed  to  contain  an  accumulation  of 
regulated  substances  and  constructed  of 
non-earthen  materials  (e.g..  concrete, 
steel,  plastic)  that  provide  structural 
support. 

Several  commenters  stated  that  the 
definition  of  tank  in  the  proposed  rule 
was  too  broad,  and  included  devices 
that  do  not  store  regulated  substances 
but  rather  use,  treat,  collect,  or  capture 
regulated  substances.  By  expanding  the 
scope  of  tank  beyond  just  storage  tanks, 
say  the  commen'ers.  EPA  departed  from 
its  Congressional  mandate  and  created 
a  program  that  is  overly  inclusive  and 
d'.fticult  lo  manage.  The  commenters 
also  argued  that  the  mclusion  of 
hydraulic  lift  tanks,  electrical 
equipment,  oil-water  separators,  sumps, 
treatment  tanks,  and  other  devices  not 
normally  regarded  as  storage  tanks 
would  overwhelm  the  Agency's  ability 
to  adequately  enforce  the  regulations. 
Also,  the  added  burden  of  regulating 
these  devices  would  be  disproportionate 
to  their  potential  environmental  harm. 
Few  of  these  devices  have  documenti'd 
leak  hisfones.  according  to  the 
comme.n'crs, 

Throushout  the  development  of  the 
LST  regulations,  where  there  has  been 
ambigui'y  m  the  terms  defining  the 
jurisdiction  of  the  Subtitle  I  program,  it 
has  been  the  Agency's  policy  to  define 
the  scope  of  the  UST  regulations 
broadly  and  interpret  the  exclusions 
relatively  narrowly  By  taking  this 
approach,  the  Agency  hoped  to  avoid 
prematurely  eliminating  from  its 
)un,^dictiun  tanks  that  may  pose  an 
environmental  threat.  This  policy  has 
dff'jrded  the  Agency  the  opportunity  to 
giiiher  more  information  on  the  various 
cUsses  of  tanks  m  the  potential 
regulated  universe.  EPA  has  retained  the 
prerogative  to  narrow  the  scope  of  the 
program  by  regulation  rather  than 
statutory  interpretation,  taking  into 
account  potential  environmental  and 
health  nsks,  implementability.  and 


administrative  burden.  The  Agency 
def:ided  that  this  approach  would  result 
in  a  program  that  provides  maximum 
protection  to  human  health  and  the 
environment  while  taking  into  account 
the  regulatory  burdens  associated  with 
the  program.  Fiirther  explanation  of 
these  regulatory  exclusions  is  Found 
earlier  in  this  preamble  under  IV.A.2. 
Regulatory  Exclusions,  many  of  which 
deal  with  precisely  those  tanks  about 
which  commenters  expressed  concern. 

Accordingly.  EPA  disagrees  with 
commenters  who  argued  that  EPA's 
definition  of  "tank"  results  in  an 
unduthorizcd  expansion  of  its  regulatory 
program  under  Subtitle  I.  Although  EPA 
acknowledges  that  this  program 
includes  only  "storage"  tanks.  Congress 
defined  "storage"  in  section  9001  of 
RCRA  as  "containing  an  accumulation 
of  regulated  substances."  EPA's 
interpretation  of  the  Subtitle  I 
jurisdiction  to  encompass  any  devices 
holding  an  accumulation  of  any 
regulated  substances  (unless  subject  to 
a  statutory  exclusion)  is  thus  not 
inconsistent  witli  the  statute.  Moreover. 
this  definition  is  the  same  as  that  which 
has  been  used  in  the  Subtitle  C  tank 
program  for  years. 

(b)  Underground  pipes  conuected 
thereto  means  all  underground  piping, 
including  valves,  elbows,  joints,  flanges, 
and  flexible  connectors  attached  to  a 
tank  system  through  which  regulated 
substances  flow  For  the  purpose  of 
determining  how  much  piping  is 
connected  to  any  individual  UST 
system,  the  piping  that  ioms  two  UST 
systems  should  be  allocated  equally 
between  the  systems.  Tanks  that  are 
simply  manifolded  together  are 
considered  as  one  UST  system, 
fiowever.  if  an  exempt  tank  is 
connected  by  piping  to  a  regulated  tank, 
half  of  the  piping  is  allocated  to  each 
tank  system.  This  allocution  of 
connected  piping  is  an  attempt  to 
reconcile  two  conflicting  statutory 
provisions:  Section  9001(1}  slates  that  an 
UST  system  includes  the  tank  and  all 
underground  pipes  connected  thereto 
but  also  states  that  a  statutorily 
excluded  UST  system  also  includes  all 
of  the  piping  connected  to  it.  As  a  result, 
half  of  the  piping  is  allocated  to  the 
regulated  tank  system  and  half  to  the 
excluded  tank  system  if  two  are 
connected. 

In  the  RCRA  Subtitle  C  tank  rules,  the 
starting  point  of  the  "connected  piping" 
is  the  point  at  which  the  contained 
substance  is  initially  considered  to  be  a 
hazardous  waste.  It  should  be  noted  that 
the  above  terms  as  ihey  apply  here, 
while  similar,  are  different  than  the 
Subtitle  C  definition. 


fcj  Regulated  Substance.  Today's 
definition  of  "regulated  substance"  in 
the  final  rule  codifies  the  statutory 
definitions  of  "regulated  substance"  and 
"petroleum"  and  provides  additional 
clarification  concerning  the  coverage  of 
certain  substances  and  mixtures  of  these 
substances  under  the  regulabons. 

(i)  Oveniew.  In  the  April  17  proposal, 
the  Agency  codified  the  statutory 
definition  of  regulated  substance.  Thus, 
"regulated  substance"  was  defined  to 
include:  (1)  Any  substance  listed  under 
section  101(14)  of  CERCLA.  except  those 
regulated  as  hazardous  waste  under 
Subuile  C  of  RCRA;  and  (2)  petroleum, 
including  crude  oil  or  any  fraction  of 
crude  oil  that  is  Hquid  at  standard 
conditions  of  temperature  and  pressure. 
The  term  "petroleum"  was  also 
separately  defined  as  crude  oil,  crude  oil 
fractions,  and  refined  petroleum 
fractions  including  gasoline,  kerosene, 
heating  oils,  and  diesel  fuels.  The 
proposal  addressed  mixtures  of 
petroleum  and  any  hazardous  substance 
with  a  "50  percent  rule,"  and  under 
which,  for  example,  an  UST  system 
containing  a  mixture  that  was  50  percent 
or  more  petn.ileum  was  proposed  to  be  a 
"petroleum  UST  system." 

In  the  Supplemental  Notice  of 
December  23. 1987,  the  Agency  proposed 
further  clanfication  of  these  definitions 
by  requesting  public  comment  on  a 
specific  list  of  substances  and  blends 
that  would  be  subject  to  the  petroleum 
UST  requirements  This  list  was 
intended  to  be  comparable  to  the  list  of 
CERCLA  hazardous  substances  (not 
including  hazardous  wastes).  Thus,  an 
owner  or  operator  would  have  to  comply 
with  the  UST  regulations  only  if  one  or 
more  of  the  stored  substances  were  on 
either  of  the  two  lists  of  regulated 
substances.  The  proposed  list  of 
petroleum  substances  would  also  be 
used  to  determine,  for  purposes  of 
release  detection  requirements,  if  a 
substance  would  be  regulated  as  a 
petroleum  UST  system. 

The  few  comments  the  Agency 
received  about  the  proposed  definition 
of  regulated  substance  asked  for  further 
clarification  of  the  term  petroleum.  The 
commenters'  concern  was  whether  the 
release  detection  requirements  for  new 
hazardous  substance  USTs  (i.e., 
secondary  containment),  or  those  for 
new  petroleum  USTs.  applied  lo 
particular  substances.  EPA  also  received 
numerous  comments  on  the  proposed 
list  of  petroleum  substances  contained 
in  this  Supplemental  Notice.  In  general, 
most  commenters  expressed  preference 
for  this  proposed  list  because  it  was 
more  specific  and  clarified  which 
substances  had  lo  meet  the  release 
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detection  requirements  for  petroleum 
USTs.  However,  some  o»her  commenters 
questioned  this  approach  because  of  the 
difficulty  in  prepwring  a  complete  bsl 
and  the  loss  of  flexibility  such  a  speafic 
list  would  entail  as  the  composition  of 
petroleum  products  rhanged  over  lime. 
NmneruQs  commenters  provided 
suggestions  for  adding  or  deleting 
spectfw:  bubsiancei  trt>m  the  l»t. 

In  today's  final  rule,  the  proposed  list 
of  petroleum  sut>slances  in  the 
Supplemental  Notice  is  not  used, 
although  the  general  categones  from  the 
list  have  been  included  in  the  final 
definition  of  regulated  substance.  Thus, 
the  definition  of  reguiated  substance 
retains  the  siatutory  language  that  was 
originially  proposed,  except  that  it  has 
been  revised  to  reference  the  petroleum 
refining  process  and  imiiude  a  bst  of 
seven  basic  categories  of  petroleum  or 
petroleum-based  substances  considered 
by  EPA  to  be  "regulated  substances.' 
This  addition  to  the  federal  definition  is 
intended  to  respond  to  those 
commenters  who  requested  more  clarity 
about  the  scope  of  petroleum  substances 
included  withm  Subtitle  1  luhsdiction. 
The  final  rule  also  includes  defmitions 
for  hazardous  substances  UST  systems 
and  petroleum  UST  systems  for  the 
purpose  of  clanfymg.  as  requested  by 
some  commenters.  which  regulated 
sutistances  are  sut»)ect  to  the  secondary 
containment  requirements  for  new  USTi 
slonna  hazardous  substances  and  which 
are  subject  to  the  release  detection 
requirements  for  new  USTs  stonng 
petroleum  or  petroleum  products-  |These 
terms  and  iheir  use  to  discern  how 
mixtures  are  treated  are  discussed  m 
section  tV  A  4  b  ) 

(ii)  Revisions  in  the  final  ruh  and 
public  comments  on  the  proposal  In  the 
final  rule  regulated  suhitance  is  defined 
as:  "|a)  Any  substance  defined  in 
section  l(.n(H|  of  the  Compreb«?nsi\e 
Environmental  Response. 
Compensation,  and  Liabihfy  Ac!  of  1980 
[but  not  including  any  substance 
regulated  as  a  hazardous  waste  under 
Subtitle  C),  and  !b|  petroleum,  including 
crude  oil  or  any  fracnon  thereof  that  is 
liquid  at  standard  condmons  of 
temperature  and  pressure  I  BO  dewees 
Fahrenheit  and  14  7  pounds  per  square 
inch  atisolule)  The  regulated  s«b«i«nce' 
includes  but  is  not  limited  to  petroleum 
and  petroleum- based  subetances 
comprised  of  a  complex  blend  of 
hydrocarbons  derived  from  crude  oil 
t)iraugh  processes  of  separation. 
cooversioa,  upgrading,  and  finishing, 
such  as  motor  fuels.  }<ei  fueis.  diatiUate 
fuel  oUs.  residual  fuel  oils,  lubncanls, 
petroieom  soheDts.  and  used  oiia."  In 
summary,  the  proposal's  codification  of 


the  statutory  definition  of  "rpgiilated 
i;ut)8tance"  has  been  retained  m 
sections  (a)  and  (b)  of  the  final 
definition  (sf-e  above!.  Also,  the 
proposal's  elaboration  of  the  meaning  of 
petroleum  m  a  separate  definition  of  the 
term  has  been  deleted  (see  section  (i.i) 
below),  but  several  gf-neral  categories  in 
that  proposed  definition  have  been 
listed  in  the  final  defmilion  of  regulated 
substance  to  respond  lo  some 
commenters'  requests  for  clarification  of 
the  scope  of  the  substances  covered  by 
tht-  mgulations. 

The  first  part  of  today's  final 
definition  of  regulated  substance 
(section  |a)|  refers  to  the  specific  list  of 
f-ubstances  (both  chemicals  and 
discarded  chemical  products)  that  are 
defined  by  regulation  under  CERCLA 
(see  40  CFR  Pari  302)  The  Subtitle  I 
program  covers  all  hazardous 
substances  except  those  that  are 
hazardous  wastes  Few  comments  were 
submitted  concernmg  this  list  or  section 
(b)  of  the  pmpospd  definition  (the 
statutory  definition  of  petroleum).  The 
two  questions  raised  in  most  public 
tumments  were  (1)  whether  the  storage 
of  ti  particular  substance  was  regulated 
under  Subtitle  1.  and  |2|  whrti  release 
detection  was  required  for  new  irST 
systems  storing  a  particular  substance 
(see  section  (iii}  below). 

EPA  originally  proposed  to  define 
petroleum  as  crude  oil.  any  fractions  of 
crude  oil  and  refined  petroleum 
fi'actions.  such  as  gastilme,  kerosene. 
heating  oils,  and  diesel  fuels.  In  the 
Srtipplemental  Notice  to  the  proposal 
EPA  requested  comment  on  the 
appropriateness  of  adding  to  the 
definition  a  specific  bsl  of  substant-PS 
that  was  based  or  the  fundamental 
petroleum  refinery  process-  Many 
commenters  agreed  with  the  pro(»osed 
use  of  the  crude  oil  separation  pn>ce9ses 
Hs  the  basis  for  delenmining  which 
substances  should  be  sub|ect  to 
petroleum  US'f  standards.  However. 
others  believed  that  basing  the 
df-finilinn  r/pefrnleum  strictly  on  the 
steps  m  the  separation  process  was 
inappropnate.  These  commenters 
pointed  out  thdt  this  approach  could 
result  in  similar  substances  being 
regulated  differently,  such  as  unleaded 
motor  gasoline  being  considered  a 
petroleum  substance  and  leaded  motor 
gasoline  a  hazardous  substance  because 
lead  is  added  in  steps  subsequent  to 
basic  separation  processes.  Other 
commenters  pointed  out  the  difficulty  in 
determinuig  the  exact  point  in  the 
refinery  process  at  which  a  substance  is 
cousidered  petroleum  and  at  which 
point  it  becomes  a  chemical  produi.t 
distinct  from  petroleum. 


In  the  refinery"  process,  separation 
involves  (wo  steps;  atmosphenc  and 
vacuum  distillation  Heat  is  apphcd  to 
crude  oil.  which  separates  into 
individual  fractions  because  of 
differences  in  boiling  points  or  boiling 
ranges.  Some  of  these  fractions  can  be 
used  directly  from  a  dislillalton  tovrcr 
however,  many  of  the  products  must  go 
through  further  treatment.  This 
treatment  is  known  as  conversion, 
which  includes  such  processes  as 
hydrocracking.  catalytic  cracking, 
coking,  and  alkylation  These  processes 
are  used  lo  change  the  molecular  weijrhl 
and  boiling  ranges  of  the  fractions. 
Upgrading  ts  the  process  of  impro\nng 
the  quality  of  the  petroleum  fraction  by 
removing  sulfur,  nitrogen,  and  oxygen. 
The  heating  involved  with  this  process 
adds  stability  and  remo\TS  waxes, 
allowing  lowpr  pour  points.  Finishing 
does  not  m*»an  distillation  to  pure 
chemical  products,  but  is  the  final  step 
before  a  petroleum  product  is  sold  at 
retail.  An  example  of  finishing  is  the 
addition  of  certain  chemicals  to  m^tor 
gasoline.  Additives  may  include  octane 
enhancers,  which  either  raise  or  lower 
octane  ratings,  dyes  for  pnxluct 
identification  by  color,  and  detergerits 
that  remove  deposits  from  engines. 
These  additives  may  be  lifted 
hazardous  substances.  Thecomplexiiy 
of  this  process,  the  variety  of  chemic^il 
products  produced,  and  the  variety  of 
chemical  additives  mixed  with 
petroleum  products  in  the  refmery 
process  has  led  lo  some  confusion  about 
which  substances  are  "petroleum"  or 
"hazardous  substance"  under  Subtitle  L 

To  overcome  this  confusion  and 
respond  to  comments  received  on  the 
proposal,  the  final  rule  does  not  include 
a  separate  definition  of  petroJeuni. 
Instead,  the  final  rule  language  for 
"regulated  substance"  ha*  been 
amended  to  clarify  what  petroleum  and 
petroleum -based  substances,  hazardous 
substances,  and  mixtures  are  within  the 
regulated  universe 

ITie  final  definition  of  regulated 
substance  has  been  revised  to  refer  to 
products  from  the  refinery  proxress.  ami 
it  lists  seven  general  categories  of 
petnileum  and  petroleum-brtsed 
substances  so  that  the  breadth  of  the 
coverage  of  the  regulatiorts  it  clear- 
Each  of  these  general  categories  m  fiict 
consists  of  many  specific  indivkfua! 
products  or  substances.  By  not 
individually  listing  these  difTerent 
products  and  grades,  EPA  intends  that 
any  future  adjustments  m  specific 
product  compos'.tion  [for  exa.Tiple. 
changes  made  to  respond  to  market 
demands)  will  not  afieci  the  product  s 
classification  as  a  "regulited 
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substance."  These  seven  categories 
correspond  to  the  major  categories  in 
the  list  of  petroleum  substances  and 
mixtures  proposed  in  the  Supplemental 
N'otice  Nearly  all  petroleum  products  in 
use  today  are  included  in  the  seven 
categories  listed  in  the  defimtion.  The 
sjeneral  reference  in  the  dermition  to  the 
products  from  the  refining  process 
fdisrussed  above)  will  aid  in  idenlifyinK 
the  remaining  unlisted  regulated 
substances  Under  this  approach.  EP.'\ 
will  nut  need  to  continually  update  the 
list  (for  example,  motor  gasolines  is  a 
Citegory  of  regulated  substance  now 
and  in  the  future,  although  new  blends 
of  motor  gasoline,  such  as    mid-grade  " 
may  be  developed  or  new  additives  may 
be  used). 

The  Agency  believes  thai  this 
approach  will  make  It  easier  to 
determine  the  regulatory  status  of  an 
individual  substance  or  blend  under 
Subtitle  I  and  ease  the  implementation 
burdens  on  the  UST  ovmer  and 
operator,  and  the  implementing  agency. 
Any  owner  or  operator  trying  to 
determine  whether  a  tank  system 
contains  "regulated  substances"  and  is 
subject  to  Subtitle  I  requirements  must 
first  determine  if  the  substance  belongs 
to  one  of  the  seven  general  categories  of 
regulated  petroleum  substances.  If  not. 
then  the  owner  or  operator  next  must 
determine  whether  the  stored  matenal  is 
included  within  the  production  process 
and  physical  properties  description  for 
petroleum  products.  If  not.  then  the 
owner  or  operator  must  finally 
determine  whether  the  substance  is 
listed  as  a  hazardous  substance  un^r 
section  101(14)  of  CERCLA  (seeWCI-'R 
Table  302  4)  except  for  these  listed  as 
*  hazardous  wastes  '  under  Subtitle  C  of 
RCR.A  If  the  substance  has  not  met  one 
of  these  three  definitions,  then  it  is  not  a 
regulated  substance. 

(Ml J  Petroleum.  The  proposed 
d*?finition  of  petroleum  has  been  deleted 
from  the  final  rule  A  separate  definition 
of  petroleum  was  not  included  in  the 
final  rule  because  now  no  regulatory 
distinctions  are  based  solely  on  whether 
the  stored  substance  ts  "petroleum  '  or  a 
"hazardous  substance."  However, 
regulatory  distinctions  concerning  the 
selection  of  release  detection  equipment 
are  based  on  whether  a  new  tank 
system  is  a  "petroleum  UST  system"  or 
a  'hazardous  substance  L'ST  system." 
All  other  technical  requirements  are  the 
same  for  all  UST  systems  storing 
regulated  substances. 

in  response  to  commenters'  concerns 
about  how  to  determine  what  type  of 
release  detection  is  applicable  to  a  new 
UST  system,  the  final  rules  include 
definitions  that  distinguish  between 


"petroleum  UST  systems'  and 
hazardous  substance  UST  systems." 
Owners  and  operators  of  new  petroleum 
UST  systems  may  utilize  a  vanety  of 
release  detection  methods  because 
petroleum  or  petroleum-based  substance 
releases  are  more  predictable  in  their 
fate  and  transp<3rt  underground,  create 
relatively  well-known  exposure  risks. 
and  are  subject  to  more  widely 
available  release  detection  and 
corrective  action  technologies.  For 
regulatory  purposes,  petroleum  UST 
systems  may  store  petroleum  or 
petroleum-based  substances,  petroleum 
and  de  minimis  hazardous  substance 
mixtures  [e.g..  used  oil),  or  hazardous 
substances  with  properties  similar  to 
petroleum  products.  Thus,  the  ly'pes  of 
stored  substances  subject  to  the  release 
detection  requirements  for  new 
petroleum  UST  systems  are  somewhat 
broader  in  scope  than  what  constitutes 
simply  "petroleum."  This  is  reflected  in 
B  revised  deBnitton  of  "petroleum  UST 
system,"  which  includes  a  replacement 
of  the  proposal's  50-perceni  niie  for 
petroleum-hazardous  substance 
mixtures  with  a  de  minimis  rule.  (See 
the  discussion  in  section  IV.A.4.b. 
concerning  the  definitions  of  "hazardous 
substance  UST  system"  and  "petroleum 
UST  system.  ■) 

The  Agency  will  continue  to  use  the 
statutory  definition  of   petroleum  '  for 
purposes  of  the  LUST  Trust  response 
program  under  section  9003(h).  Except 
for  the  requirement  that  petroleum  must 
be  a  liquid  at  standard  conditions  of 
temperature  and  pressure,  the  term  has 
the  same  definition  as  the  term 
"petroleum"  defined  under  CERCLA 
st'ctions  lOT(H)  and  1011331.  The  Agency 
interprets  these  terms  to  include  the 
same  substances,  i  e..  crude  oil  and 
refined  fractions  of  petroleum,  including 
gasoline  and  diesel  fuels.  The  term 
"petroleum"  includes  the  inherent 
"hazardous  substance  '  constituents  in 
cnide  or  refined  oil  but  does  not  include 
contaminants  present  m  or  mixed  with 
the  petroleum.  Under  section  9003(h). 
the  Agency  may  undertake  or  order 
corrective  action  with  respect  to  a 
release  of  petroleum  from  an  UST 
system.  The  response  program,  however, 
is  not  limited  to  UST  systems  containing 
solely  petroleum  but.  rather,  requires 
only  that  the  release  from  the  UST 
contain  petroleum.  Thus,  petroleum- 
hazardous  substance  mixtures  would 
also  be  subject  to  the  section  9003(h| 
corrective  action  authorities.  This  is 
consistent  with  Congressional 
statements  concerning  the  jurisdiction  of 
the  section  9003fh|  program.  (See  H.R. 
Conf  Rep  No  962.  99th  Congress.  2d. 
Sess..  p.  228(1986].l 


(d)  A  tank  is  10  percent  or  more 
beneath  the  surface  of  the  ground  if  ii» 
volume  (including  the  volume  of  its 
connected  underground  piping)  is  10 
percent  or  more  beneath  the  ground 
surface  or  otherwise  covered  with 
earthen  materials. 

This  definition  reflects  the  intent  of 
tiie  UST  regulations  to  govern 
underground  tanks  that  could  leak 
directly  into  the  ground  undetected. 
Thus,  the  following  types  of  tanks  are 
included  within  UST  lurisdiction:  Tanks 
that  are  underground:  in-ground  open- 
top  tanks:  and  tanks  thai  are  above 
grade  but  are  covered  with  earthen 
materials  (for  example,  to  comply  with 
fire  codes).  Tanks  that  are  above  the 
ground  surface  and  are  covered  with 
non-earthen  materials  are  not  included 
withm  the  scope  of  this  definition. 

The  phrase  "so  that  physical 
inspection  is  precluded"  has  been 
removed  from  this  definition  since 
proposal.  One  commenter  argued  that 
this  phrase  could  be  construed  to  bring 
under  the  jurisdiction  of  the  UST 
program  any  totally  aboveground  tank 
that  is  permanently  covered  or  shielded 
from  view  (e.g.,  by  insulation).  EPA 
agrees  with  this  commenler  thai  such 
tanks,  as  long  as  their  volume,  including 
the  volume  of  connected  underground 
piping,  is  not  10  percent  or  more  beneath 
the  surface  of  the  ground,  are  not  the 
focus  of  this  program  and  should  not  be 
subject  to  UST  regulations  These  tanks 
are  not  subject  to  the  same  corrosive 
forces  as  are  underground  tanks  and 
may  be  more  easily  inspected  visually 
than  other  belowground  tanks. 

Other  commenters  referred  to 
aboveground  tanks  thai  are  enclosed  in 
concrete  vaults  and  are  surrounded  by 
inert  matenal  such  as  sand  or 
verroicuiite.  The  commenters  believed 
that  these  tanks  should  not  be  defined 
as  USTs.  Under  the  changes  to  this 
definition  in  today's  rule,  aboveground 
tanks  surrounded  by  sand  would  be 
withm  the  scope  of  these  regulations, 
because  sand  is  an  earthen  matenal  and 
has  the  potential  to  create  corrosion. 
Vermiculite  is  not  considered  an  earthen 
matenal  and  would  not  promote 
corrosion,  and.  therefore,  tanks  that  are 
covered  by  this  matenal  are  not 
considered  USTs. 

The  statute  excludes  nine  types  of 
tanks  from  the  definition  of  underground 
storage  lank.  Eight  of  these  nine  types  of 
exclusions  are  descnbed  below.  The 
ninth,  on  septic  tanks,  is  not  discussed 
because  no  changes  have  been  made  to 
the  proposal  and  no  comments  were 
submitted  to  EPA  on  this  exclusion. 

f2)  Form  or  Residential  Motor  Fuel 
Tank  Exclusion.  The  first  group  of  tanks 
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excluded  by  the  statute  is  "farm  or 
residential  tanks  of  1.100  gallons  or  less 
capacity  used  for  storing  motor  fuel  for 
noncommerciai  puipoees."  FoWowing 
are  definitions  for  the  key  terms  of  this 
exemption. 

fa)  A  form  tank  is  a  tank  located  on  a 
tract  of  land  devoted  to  the  production 
of  crops  or  raising  of  animals,  including 
fish.  To  be  exempt  from  UST 
jurisdiction,  a  farm  tank  must  be  located 
on  the  farm  prtiperty.  "Farm"  includes 
fish  hatcheries,  rangeland,  and  nurseries 
with  growing  operations. 

"Farm"  does  not  include  laboratories 
where  animals  are  raised.  land  used  to 
grow  limber,  and  pesticide  aviation 
operations.  Moreover,  this  definition 
does  not  include  retail  stores  or  garden 
centers  where  the  product  of  nursery 
farms  is  marketed,  but  not  produced. 
This  defimtion.  as  promulgated,  is 
unchanged  from  the  proposal. 

One  commenter  argued  that  tanks  at 
golf  courses  are  essentially  the  same  as 
tanks  at  sod  farms:  both  types  are  used 
to  hold  fuel  in  support  of  sod  and  turf 
development.  For  these  reasons,  the 
commenter  contended,  these  tanks 
deserve  to  be  included  under  the  farm 
exemption.  The  Agency  does  not  agree 
that  the  similarities  between  sod  farms 
and  golf  courses  merit  inclusion  of  tanks 
at  golf  courses  within  the  farm  tank 
exclusion  The  Agency  does  not  believe 
the  term  "farm"  under  section  9001  of 
RCRA.  reasonably  interpreted,  includes 
golf  courses  or  other  places  dedicated 
primarily  to  recreational,  aesthetic,  or 
other  non-agricutural  activities. 

(b)  Motor  Fuel  in  today's  rule  means 
petroleum  or  a  petroleum-based 
substance  that  is  motor  gasoline, 
aviation  gasoline.  No  1  or  No.  2  diesel 
fuel,  or  any  grade  of  gasohol,  and  is 
typically  used  in  the  operation  of  a 
motor  engine. 

As  originally  proposed,  motor  fuel 
was  defined  as  petroleum-based  fuel 
used  in  the  operation  of  an  engine  that 
propels  a  vehicle  for  transportation  of 
people  or  cargo.  In  the  general 
interpretation  of  this  phrase,  motor  fuel 
was  limited  to  motor  gasoline  and  diesel 
fuel  used  in  automobiles,  trucks,  and 
buses.  Many  commenters  felt  that 
gasohols  should  be  added  lo  the  list  of 
motor  fuels,  because  alcohol-type  fuels 
are  an  alternative  energy  source 
encouraged  by  many  states  such  as 
Cuhfomia.  Commenters  also  feh  that  the 
term  motor  fuel  should  not  be  restricted 
lo  vehicles  used  for  transportation 
purposes  because  some  motors  are 
stationary  engines.  The  Agency  agrees 
that  the  proposed  definition  was 
unnecessarily  restnctive. 

The  final  rule  lists  five  types  of  motor 
fuel  that  are  typically  used  lo  operate 


motor  engines.  Gasohols  are  included  as 
motor  fuels  because  EPA  agrees  with 
public  comment  that  these  are 
commonly  used  as  and  understood  to  be 
motor  fuels.  The  proposed  language 
restricting  "motor  fuel"  to  fuels  used  in 
transportation  has  been  deleted  from  the 
definition  because  the  term  "motor  fuel" 
does  not  in  itself  describe  a  use  of  the 
fuel,  but  rather  describes  a  type  of  fuel. 
The  statutory  exclusion  already 
contains  a  "use"  limitation  by  restncting 
the  exclusion  lo  motor  fuels  stored  for 
"noncommercial"  purposes. 

Accordingly,  today's  final  rule  defines 
motor  fuel  in  terms  of  specific  types  of 
fuel.  The  definition  lists  typical  uses  to 
give  descriptive,  not  restrictive, 
information  about  these  substances.  The 
final  rule  thus  includes  fuels  used  in 
stationary  motors.  The  structure  of  this 
definition  parallels  that  of  heating  oils. 

(3)  Heating  OH  Tanks  Exclusion.  The 
second  group  of  tanks  excluded  from 
UST  iunsdiction  by  statute  are  tanks 
used  for  stonng  "heating  o:!  for 
consumptive  use  on  the  premises  where 
stored. "  Following  are  definitions  for 
key  terms  of  this  exclusion: 

(a}  Heating  Oil  means  petroleum  that 
is  No.  1.  No.  2.  No.  4-light,  No.  4-heavy. 
No.  5-light.  No.  5-heavy  and  No.  6 
technical  grades  of  fuel  oil;  other 
residual  fuel  oils  (including  Navy 
Special  Fuel  Oil  and  Bunker  C):  and 
other  fuels  when  used  as  substitutes  for 
one  of  these  fuel  oils.  Heating  oil  is 
typically  used  in  the  operation  of 
heating  equipment,  boilers,  or  himaces. 

The  proposed  rule  defmed  heating  oil 
as  either  one  of  eight  technical  grades  of 
fuel  oil  (No.  1:  No.  2:  No.  4-Ught;  No.  4- 
heavy;  No.  Slight;  No.  5-heavy;  No.  6: 
and  residual)  or  fuel  oil  substitutes  such 
as  kerosene  or  diesel  when  used  for 
heating  purposes.  This  definition  has 
been  revised  in  the  final  rule  to  clarify 
which  technical  grades  of  fuel  oil  the 
Agency  believes  are  heating  oil.  In 
addition,  the  definition  has  been  revised 
m  rt?spon8e  to  comments  on  the  use  of 
ht^ating  oil  substitutes. 

The  list  of  grades  of  fuel  oils  has  been 
reworded  because,  since  proposal,  the 
Agency  has  discovered  thai  "residual" 
is  not  a  specific  technical  grade  of  fuel 
oil.  but  refers  to  several  grades  of  fuel 
derived  from  cerlatn  operations  in  the 
refinery  process.  Also,  Navy  Special 
Fuel  Oil  and  Bunker  C  are  included  in 
the  final  definition  as  examples  of 
residual  fuels. 

Several  commenters  suggested 
changes  to  the  dertnitton  to  modify  the 
applicability  of  the  beating  oil  exclusion 
lo  tanks  storing  fuel  oil  substitutes. 
Several  commenters  stated  that  both  No. 
2  diesiil  fuel  and  kerosene  should  be 
included  as  heating  oil  because  their 


chemical  makeup  is  similar  to  each 
other  and  No.  2  fuel  oil.  Additional 
commenters  thought  that  the  exclusion 
should  not  be  limited  to  oil  used  for 
heating  purposes.  T^e  Agency  agrees 
that  the  heating  limitation  is 
inconsistent  with  the  statutory  language 
of  the  exclu-sion  that  limits  "use"  only 
by  requiring  "consumptive"  use  The 
final  rule  definition,  therefore,  includes 
heating  as  a  typical  use  of  the  fuels  but 
does  not  limit  the  exclusion  lo  fuels  so 
used.  The  exclusion  does,  however,  limit 
the  use  of  substitutes  lo  those  situations 
where  the  substitute  is  actually  used  in 
place  of  one  of  the  technical  grades  of 
fuel  oil.  For  example,  tanks  that  contain 
used  oil  at  a  typical  retail  gas  station  are 
not  excluded  unless  the  used  oil  is 
consumed  on-site  as  a  substitute  for  fuel 
oil  (burned  in  an  on-site  space  heater, 
for  example).  Tanks  thai  store  used  oil 
awaiting  recycling  pickup  are  not 
heating  oil  tanks.  Another  example  of  a 
tank  that  is  not  a  heating  oil  tank  is  one 
that  stores  diesel  fuel  for  an  on-site 
motor  generator.  Even  though  diesel  fuel 
is  sometimes  burned  in  boilers  as  a 
substitute  for  heating  oil.  it  is  the  fuel  of 
choice  for  internal  combustion  engines. 
It  is,  thus,  not  a  substitute  for  one  of  the 
technical  grades  of  heating  oil  in  this 
situation. 

Thus,  heating  oil  is  defined  in  the  final 
rule  m  terms  of  specific  grades  of  oil  or 
their  substitutes.  A  sentence  has  been 
added  to  the  definition  listing  typical 
uses  of  heatmg  oil.  This  list  provides 
descriptive,  not  restrictive,  information 
about  these  substances  and  parallels  the 
definition  of  motor  fuel 

(b)  Consumptive  use  means  used  on 
the  premises.  Accordingly,  this 
exclusion  applies  lo  tanks  at  residential. 
commercial  and  industrial  facUities 
storing  heating  oil  that  is  used  at  the 
same  site.  The  heating  oil  exclusion 
does  not  apply  to  the  storage  of  heating 
oil  for  resale,  marketing,  or  distribution. 

In  the  preamble  to  the  proposed  rule, 
EPA  stated  that  "consumptive  use"  was 
not  intended  to  be  limited  to  only  space 
heating  purposes,  and  described  other 
uses  of  healing  oil  that  would  qualify  for 
this  exclusion.  This  definition  has  been 
modified  since  the  proposed  rule  to 
clarify  thai  tanks  holding  heating  oil  for 
any  on-site  use.  such  as  heating  or  to 
power  a  generator,  are  exempt  from 
regulation. 

Several  commenters  supported  this 
interpretation  of  consumptive  use. 
Healing  oil  used  to  produce  steam, 
process  heat,  electricity,  and  emergency 
power  were  among  the  consumptive 
uses  that  the  commcnlers  thought 
should  be  included  in  the  heating  oil 
exclusion.  Today's  definition  clarifies 
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thai  these  u^es  are  w.ihin  the  scope  of 
this  exclusion. 

Several  commenters  argued  that  tanks 
storing  djesel  fuel  for  use  tn  emergency 
generators  should  be  exempt  as  tanks 
storing  heating  oil.  As  expiaineJ  above. 
no  restftcUons  are  bemst  placed  on  the 
use  of  the  heating  oil  under  this 
exclusion,  except  that  n  be  used 
consumptively  on-site. 

(c)  On  the  premises  where  stored 
means  tanks  located  on  the  same 
property  where  the  stored  heating  oil  is 
used  Tanks  are  excluded  as  long  as  the 
oil  is  stored  anywhere  on  the  same 
properly.  "On  the  premises*'  is  not 
limited  to  the  building  where  the  healing 
oil  is  stored  Thus,  centralized  heating 
units  using  heating  oil  that  ser\'e  more 
than  one  building  on  the  same  property 
would  be  excluded, 

In  addition,  several  commenters 
provided  suggestions  that  would  result 
in  narrower  interpretations  of  this 
exclusion  by  regulating  one  of  the 
following  segments:  AU  residential  and 
commercial  tanks;  all  commercial  tanks; 
ill!  tanks  at  commercial  and  government 
buildings;  all  residential  buildings  of  six 
or  more  units:  or  all  tanks  above  a 
certain  size.  The  Agency  recognizes  the 
concerns  expressed  by  these  comments 
but  believes  that  the  statutory  language 
prevents  adoption  of  such  suggestions 
Under  the  statute,  the  exclusion  of 
heuting  oil  tanks  is  not  limited  to  certain 
cdtegones  of  heating  oil  tanks  (e.g..  only 
residential  or  only  tanks  less  than  1.100 
gallons).  Congress  did  recognize, 
however,  that  heating  nil  tanks  may 
require  some  regulation  and  required 
ihat  EPA  study  this  universe  of  exempt 
tanks  and  make  recommendations 
concerning  regulation  fsection9009|. 

i4i  Pipeline  Facthties  ExcJusion.  The 
fourth  exclusion  covers  "Rnv  pipeline 
focjfjty  /jnchiding  eothenng  lines}  [1) 
rt'guiattM  under  the  Natural  Cas 
Pipelww  i>jiiety  Act  of  19t>8  149  US  C 
App.  1671.  ef  seg.  j,  (2)  regulated  under 
the  Hazardous  Liquid  Pipeline  Safefv 
Act  of  1979  (49  U-S-C.  App.  2001,  et  seg  ). 
or  |.3)  which  IS  an  intrastatp  pipeline 
fdcilitv  regulaled  under  state  laws 
comparflble  to  the  provisions  of  the  laws 
referred  to  above. 

"Pipeiirtf!  facMiUes  (indading 
^thenn^  A.^t!.':/■' include  new  and 
existing  pipe  nghts-ofway  and  any 
equipment,  facihties.  i>r  buildings  used 
m  the  transportation  of  gas  (or 
hazardous  liquids,  which  indude 
petroleum  and  any  other  liquid 
designated  by  the  Secretary  of 
Transportation)  or  the  treatment  of  gas 
or  designated  hazardous  liquids  during 
the  cour&e  of  transportation. 

The  definition  of  pipeline  faalihes 
was  adapted  from  the  defmition  of  that 


tfrm  as  used  tn  the  Natural  Gas  Pipeline 
Safety  Act  of  1968  (NGPSA)  and  the 
Hazardous  Liquid  Pipeline  Safety  Act  of 
1979.    Pipeline  facility  '  may  also 
mckide  any  such  intrastate  facility  as 
defined  and  regulated  under  state  laws 
comparable  to  these  two  federal 
statutes.  This  definition  includes  sumps, 
dnp  tanks,  skimmer  pits,  lubrication  oil 
collection  devices,  and  any  other 
containers  that  are  directly  connected  to 
regulated  oil  or  gas  pipelines  or  gas 
plants.  This  equipment  would  qualify  as 
equipment  *i»*ni  in  the  transportation  of 
gas  or  hazardous  liquid  or  the  tnjatment 
of  gas  or  hazardous  liquuls  during  the 
course  of  transportation 

One  commenter  pointed  out  that  the 
definition  of  pipeline  facilities  In  this 
rule  differs  from  the  definition  which 
appears  in  the  NGPSA.  This  commenter 
believed  the  ,\yency  was  mandated  by 
Congress  to  adopt  the  dcfmition  from 
the  NGPSA.  The  Agency  intended  that 
the  definition  thai  appears  in  these 
regulations  mean  the  same  as  that 
defmiiion  thai  appears  in  N(iPSA;  the 
word  changes  were  only  for 
abbreviation.  The  Agency  has  retained 
the  wording  from  the  prt)posed  rule, 

/5J  Surface  impourdmfnts.  Pits.  Ponds 
and  Lagoons  ExcJusion.  The  fifth 
exclusion  covers  any    surtace 
impoundment  pit.  porfd  or  ia,iioun.  "  A 
surface  impoundment  is  defined  as  a 
natural  topographic  depression,  man- 
made  excavation,  or  diked  area  formed 
primanly  of  earthen  malenats  (although 
it  may  be  lined  wiin  man-made 
matenalsl  that  is  not  an  iniection  well. 

Since  the  proposed  regulations,  this 
definition  has  been  changed  and  no 
longer  stipulates  that  the  surface 
impoundment  be  designed  to  hold  an 
accumulation  of  regulated  substances. 
This  phrase  created  confusion  among 
commenters  and  was  considered 
unnecessary. 

/6}  Storm-  Watfir  or  l4-*JSJewwref 
CaJJection  Systems  Exciuston.  The  sixth 
exclusion  cover*  a  ''storm-watf*r  or 
wastewater  roltectton  system.  "  A 
storm-water  or  wastewater  collection 
system  is  defined  as  ait  piping,  pumps, 
conduits,  and  any  other  eqiupmeot 
necessary  to  collect  and  transport  the 
flow  of  surface  water  ruf>off  resulting 
from  precipitation,  ordompstic. 
commercial,  and  industrial  waste  water 
to  <ind  from  detention  areas  or  areas 
where  treatment  ts  designated  to  occur. 
The  collection  of  storm  water  and 
wastpwater  dops  not  inrJude  treatment 
except  where  incidental  to  conveyance. 

This  definition  is  substantially  the 
same  as  the  proposed  definition,  with 
one  addition  to  danfy  that  treatment  is 
not  included  as  part  of  a  coJIechun 
system. 


The  Agency  received  several 
comments  on  the  definition  of  a 
collection  system  and  also  on  the 
apphcabitity  of  the  UST  regulations  to 
wastewater  treatment  tanks.  In  general. 
the  commenters  were  critical  of  any 
attempt  by  the  Agency  to  define 
collection  system  so  that  treatment 
tanks,  including  oil-water  separators, 
would  he  regulated.  The  various  reasons 
and  arguments  used  by  commenters  are 
discussed  below. 

Several  commenters  stated  that 
treatment  tanks  are  logically  included  as 
part  of  the  collection  system,  and  that 
Congress  intended  to  exclude  the  tanks 
from  these  regulations  The  word 
"system"  implies  that  everything  related 
to  the  collection  of  storm  water  and 
wastewater,  including  piping  and  tanks, 
should  be  excluded,  according  to 
commenters. 

Two  commenters  stated  that  il  is 
illogical  to  exclude  the  pipes  and  pumps 
of  a  coUechon  system  but  not  the 
treatment  tanks.  The  sole  purpose  of 
these  tanks,  one  commenter  pointed  out. 
18  to  reduce  the  degree  of  contamination 
of  the  water  and  lessen  the  threat  of 
environmental  harm  Another 
commenter  stated  that  regulation  of 
wastewater  treatment  tanks  would 
penalize  those  who  pretreat  at  the 
request  of  a  I*OTW.  and  regulation  may 
discourage  on  site  treatment.  Both 
comments  disagreed  with  any  attempt  to 
regulate  these  tanks.  Several 
commenters  argued  that  treatment 
tanks,  and  in  particular  oil  water 
separators,  should  be  excluded  because 
they  are  flow-through  process  tanks. 
Several  commenters  beheve  that 
treatment  tanks  are  already  regulated 
under  other  federal  laws,  including  the 
Clean  Water  Act  and  the  Safe  Dnnking 
Water  Act.  Further  regulation  under 
SutKitle  I  would  be  unwarranted  and 
unnecessary,  according  to  the 
conuDeoters. 

EPA  does  not  agree  with  commenters 
who  argued  that  a  collection  system 
includes  tanks  where  treatment  is 
designuled  to  occur.  Collection  and 
treatment  are  separate  and  distinct 
functions.  The  Agency  continues  to 
believe  that  the  collectJTTn  system 
includes  all  piping,  pumps,  and  conduits 
that  extend  to  and  from  areas  where 
treatment  is  designated  to  occiir 

The  Agency  does  not  believe  that  il  re 
illogical  tn  regtilale  wastewater 
treelmeni  tanks,  although  their  purpose 
is  to  lessen  the  concentration  of 
regulated  substances  in  the  water.  Such 
tanks  serve  as  receptacles  for  regulated 
substances,  and  may  leak  as  any  other 
tanks  may  Icsk.  with  ad\'erse  results.  To 
cutegoncally  exclude  all  such  tanks 
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from  regulation  may  risk  environmental 
damage. 

EPA  also  does  not  agree  with 
commenters  who  argued  thai  IredlmenI 
tarxks.  particularly  oil-water  separators, 
should  be  classified  as  flow-through 
process  tanks  and  therefore  excluded. 
Treatment  tanks  do  not  form  part  of  a 
production  process,  so  they  cannot  be 
classified  as  flow-through  process  tanks. 

EPA  does  agree,  however,  with  the 
commenters  who  argued  that  some 
wastewater  treatment  tanks  are 
adequately  regulated  by  other  Federal 
rcgulatiuns.  After  reviewing  the 
comments.  El^A  has  decided  not  to 
regulate  any  wastewater  treatment 
tanks  thai  are  pari  of  a  wastewater 
treatment  facility  that  is  subject  to 
regulation  under  either  section  402  or 
307(b)  of  the  Clean  Water  Act.  The 
primary  reason  for  this  decision  is  that, 
because  such  tanks  are  already  subject 
to  regulation  under  the  CWA.  additional 
regulation  under  Subtitle  I  is 
unnecessary  lo  protect  human  health 
and  the  environment.  Other  wastewater 
treatment  tanks  may  be  excluded 
because  they  contain  only  de  minimis 
concentrations  of  regulated  substances. 
Wastewater  treatment  tanks  that  are 
not  subject  to  regulation  by  the  CWA 
sections  402  or  307(b)  and  that  contain 
greater  than  de  minimis  concentrations 
of  regulated  substances  will  continue  to 
be  deferred  from  regulation.  This 
deferral  reflects  the  Agency's 
uncertainty  regarding  the  nattue  of  these 
tanks  and  the  appropriateness  of  the 
UST  regulations  to  wastewater 
treatment  tanks.  More  discussion  on 
wastewater  treatment  tanks  is  provided 
under  that  heading  in  section  IV. A. 3. 

(7f  Flow-Through  Process  Tank 
Exclusion.  The  seventh  exclusion  covers 
any  flow-through  process  tank.  Under 
today's  final  rule,  a  flow-through 
process  tank  is  a  tank  that  forms  an 
integral  part  of  a  production  process 
through  which  there  is  a  steady. 
variable,  recurring,  or  intermittent  flow 
of  materials  during  the  operation  of  the 
process.  Flow-through  process  tanks  do 
not  include  tanks  used  for  the  storage  of 
materials  prior  to  their  introduction  to 
the  process  or  for  the  slorage  of  finished 
products  or  by-products  from  the 
production  process. 

Todays  definition  differs  from  the 
proposed  definition  m  several  respects. 
This  exclusion  now  applies  to  tanks  that 
are  a  part  of  a  production  process, 
rather  than  to  tanks  that  are  pari  of  an 
industrial  or  commercial  process.  It  now 
applies  not  only  to  tanks  with  steady  or 
uninlerrupted  (low.  but  also  to  tanks 
with  variable,  recurring,  or  inlermiltenl 
flow.  The  exclusion  also  now  applies  lo 
tanks  that  hold  intertnediales. 


The  scope  of  the  flow-through  process 
tank  exclusion  has  been  one  of  the  most 
difficult  to  define  and  most  controversial 
interpretative  issues,  due  to  the  lack  of 
legislative  guidance  and  a  commonly 
understood  technical  meaning,  as  well 
as  the  potential  fur  the  exclusions, 
broadly  interpreted,  to  encompass 
nearly  all  of  the  UST  universe. 

Although  the  definition  of  the  terms 
■■flow-through"  and  "■process"  have 
undergone  several  changes  since  FJ'A's 
first  Inlerprelation  in  the  April  1986 
guidance,  these  changes  have  been 
intended  to  clarify  the  Agency's 
interpretation  of  the  scope  of  the 
exclusion  and  not  lo  fundamentally  alter 
that  interpretation.  EPA  believes  thai 
this  exclusion  encompasses  tanks  that 
are  an  integral  part  of  a  production 
process  and  through  which  materials 
flow  during  the  operation  of  thai 
process.  Application  of  leak  detection  or 
other  tank  standards  lo  such  tanks 
would  generally  be  difficult  lo 
implement  and  potentially  disruptive  to 
vital  production  processes.  The  changes 
to  this  definition  smce  the  April  1986 
guidance  have  resulted  from  comments 
on  the  April  guidance,  on  the  proposed 
defiolUon.  and  on  the  Supplemental 
Notice.  These  comments  are  discussed 
below. 

The  original  definition  of  Ihis  term 
that  appeared  in  the  April  1966  guidance 
document  defined  flow-through  process 
tank  to  include  any  tank  thai  was  part  of 
a  "manufacturing"  process  that  bad 
■'steady  or  uninterrupted  flow."  The 
original  definition  did  no*  ^.fer  to  tanks 
that  held  intermediates.  This  definition 
was  thought  b>  many  commenters  (o  be 
too  restrictive  in  two  respects:  They 
staled  that  not  only  tnanuiac luring  tanks 
but  also  other  industrial  and  commercial 
tanks  should  qualify;  and  that  Ihe 
requirement  that  the  flow  be  steady 
would  mean  many  tanks  thai  operate  in 
a  batch  Fashion  outside  the  scope  of  this 
exclusion. 

The  Agency  agreed  to  some  degree 
with  these  early  commenters  and.  thus. 
included  in  the  19B7  proposal  a  different 
defmiboD  than  the  one  thai  appeared  in 
the  1986  guidance.  The  proposed 
dt:finition  applied  to  "industrial  and 
commercial"  tanks,  rather  than  to 
"manufacturing"  tanks.  1\te  definition 
continued  to  restncl  this  exclusion, 
however,  lo  tanks  with  a  "steady  or 
uninterrupted"  flow  of  materials  but 
added  "during  the  operation  of  the 
process '  in  an  attempt  to  accommodate 
commenters'  concerns  regarding  batch 
processes  The  proposed  definition  also 
stipulated  that  lanks  that  stored 
intermediates  were  not  flow-through 
process  tanks. 


In  the  proposal  preamble,  the  Agency 
expressed  concern  over  what  types  of 
tanks  would  qualify  as  "'flow-through 
process  tanks"  if  the  definition  were 
expanded  lo  include  non-sleady  flow 
Specifically.  EPA  was  concerned  ihat 
tanks  at  gasoline  stations,  airports, 
rental  car  agencies,  and  other  such 
"commercial "  locations  could  be 
constnied  to  be  flow-through  process 
lanks  if  the  flow  of  materials  was 
allowed  to  be  recurring.  Thus,  such  an 
interpretation  could  exclude  most  tanks 
from  the  regulated  UST  universe  These 
concerns,  in  part,  led  lo  the  issuance  of 
a  supplemental  notice  requesting 
comments  on  clarifying  "process"  lo 
mean  "production  process'^  rather  than 
■■industrial  and  commercial  process"  as 
proposed  in  April  1987. 

Several  commenters  addressed  the 
issue  of  the  types  of  facilities  where 
How-lhrough  process  lanks  may  be 
located,  in  resp(m.se  to  requests  for 
comments  m  both  the  proposed  rule  anij 
the  supplemental  notice.  Comments  m 
response  to  the  proposed  definition 
showed  general  agreement  with  the 
change  (since  the  April  guidance)  to 
"industrial  and  commercial"  from 
■■manufacturing"  One  commenter  stated 
that  no  qualifiers  should  be  included  on 
the  term  "process."  Examples  of  non- 
manufacturing  processes  given  by  ono 
commenter  included  oil  and  gas 
production,  gas  processing,  wastewater 
collection  and  treatment,  and  recycling 
tanks.  Other  commenlers  suggesied  that 
hydraulic  lifts.  oU-water  separators,  anc 
electrical  equipment  should  be  flow- 
through  process  tanks- 
Several  commenters  supported  the 
change  proposed  tn  the  Supplemental 
Notice  to  "production  process"  from  an 
"industrial  or  commercial  process." 
According  lo  commenters,  this  change 
"makes  sense."  "is  in  accordance  with 
Congressional  intent. '  and    clanfies 
that  storage  tanks  are  not  flow'through 
process  lanks."  Several  commenters. 
however,  argued  that  the  change  lo 
"production  process"  would  be  a 
narrowing  of  the  exclusion  that  is  not 
supported  by  Congressional  intent.  Thi? 
change  would  also  not  be  easier  to 
implement,  according  lo  one  commenter 
One  commenter  suggested  that  flow- 
through  process  tanks  used  in  the 
distribution  of  electric  power  were  an 
example  of  a  flow-through  process  tank 
lhat  is  cleariy  "industrial  or  commercial 
process,^'  but  is  not  necessarily 
"production."  Another  commenter 
staled  that  "production"  implies  a 
tangible  good  is  produced,  and  thus  a 
"production  process"  is  no  different 
than  a  "manufacturing  process." 
Specifically,  this  commenter  referred  to 
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tanks  in  the  dry  cleaning  industry,  which 
would  be  outside  the  scope  of  this 
exemption  if  a  tangible  good  wag 
required  to  be  produced. 

With  respect  to  the  interpretation  of 
the  term  "flGW-ihrough. "  several 
commenters  believed  that  the 
requirement  that  the  flow  be  steady  or 
uninterrupted  (during  the  operation  of 
the  process)  was  too  restrictive,  and 
would  result  in  the  regulation  of  many 
tanks  that  the  commenters  beheved 
qualify  for  this  exclusion.  For  example, 
these  commenters  pointed  out  that  many 
tanks  in  a  process  stream  are  batch 
tanks,  where  the  flow  of  matenals  is 
recurring  or  interrupted.  Such  tanks  are 
common  in  the  chemical  industry.  The 
commenters  also  cited  process  tanks 
with  variable  flows,  for  which  there  is 
no  flow  some  or  most  of  the  time,  as 
examples  of  the  type  of  tank  that  should 
be  included  in  this  exclusion. 

The  preamble  to  the  proposed  rule 
discussed  allowing  tanks  that  have  an 
interruption  in  steady  flow  due  to 
periodic  mdinlenance  or  emenjency 
shutdown  to  remain  within  the  scope  of 
this  exclusion.  The  proposal  preamble 
digo  stated  that  if  a  flow-through 
process  tank  regularly  stores  matenals 
dunng  penod  of  interruption,  it  is  a 
storage  tank  and  not  a  flow-through 
process  tank  Several  commenters 
stated  that  tanks  that  "store"  substances 
under  these  circumstances  should  still 
qualify  for  this  exclusion  because  it  may 
not  be  possible  to  remove  all  the 
material  from  the  lank,  and  that  this 
requirement  seemed  to  imply  that  these 
tanks  must  be  completely  empty  when 
'.ne  process  was  not  in  operation. 

In  the  proposal  preamble,  the  Agency 
also  asked  for  comments  on  whether 
"integral  to  the  process"  would  include 
govemmentally  required  wastewater 
treatment  tanks  that  are  a  necessary 
part  of  the  mdustnal  or  commercial 
process  Several  commenters  stated  that 
wastewater  treatment  tanks,  including 
Oil-water  separators,  should  be 
considered  flow-through  process  tanks 
because  treatment  of  wastes  is  a 
process  and  is  an  integral  part  of  any 
facility.  One  commenter  stated  that  oil- 
water  separators  should  not  be 
considered  flow-through  process  tanks 
because  they  are  covered  in  UL  1316. 

The  discussion  of  flow-through 
process  in  the  proposal  preamble  stated 
that  tanks  that  store  intermediates  were 
not  flow-through  process  tanks.  Several 
commenters  argued  that  tanks  storing 
intermediates  are  a  necessary  part  of 
the  process  in  order  for  the  process  to  be 
conducted  safely  and  to  allow  for  an 
adequate  supply  of  raw  matenals  to  be 
used  in  batch-operated  processes.  They 
further  stated  that  intermediate  tanks 


store  matenals  on  a  very  temporary 
basis  and  consequently  do  not  pose  the 
same  hazards  as  a  tank  that  is  m  use  at 
all  times. 

KPA  also  requested  factual 
information,  in  particular  process 
diagrams,  indicating  what  tanks  should 
be  excluded  as  flow-through  process 
tanks,  given  the  nature  of  the  specific 
process  and  function  of  the  tank  One 
commenter  provided  the  following 
examples:  Holding  tanks;  feed  tanks, 
mixmg  tanks:  tanks  that  hold  matenals 
being  cut  in  concentration;  and  other 
tanks  in  the  process  train. 

As  discussed  above,  the  definition  of 
flow-through  process  tank  as 
promulgated  today  is  different  in  several 
respects  from  the  proposed  definition. 
The  major  differences  are:  The 
substitution  of  the  phrase  "production 
process"  for  "industrial  or  commercial 
process";  the  change  lo  "steady, 
variable,  recurring,  or  inlermiltent"  flow 
from  "steady  or  uninlemipted"  flow; 
and  that  tanks  storing  intermediates  are 
now  included  as  flow-through  process 
tanks. 

With  respect  to  the  interpretatusn  of 
the  term  "process."  the  Agency  agrees 
with  those  commenters  who  supported 
the  change  to  "production  process"  from 
"indusina!  and  commercial  process." 
and  is  incorporating  that  phrase  into  the 
definition  of  flow-through  process  tank. 
EPA  does  not  agree  with  commenters 
who  argued  that  this  wording  is  an 
unauthonzed  narrowing  of  the 
interpretation  of  this  term.  In  response 
to  the  commenter  who  slated  thai  the 
word  "production"  imphes  "making"  or 
"manufacturing,"  and  that  the  phrase 
"production  process"  would  then  be 
interpreted  as  "manufacturing  process." 
the  Agency  does  not  intend  to  limit  this 
exclusion  only  to  manufactunng 
processes.  Rather,  any  process  at 
manufacturing,  commercial,  or  industrial 
facilities  where  a  tangible  good  or 
service  is  produced  or  performed  may 
be  considered  a  production  process. 
Production  processes  include  a  wide 
vanety  of  facilities  and  processes, 
including  many  at  petroleum  refineries, 
chemical  manufacturing  facilities,  and 
automobile  assembly  plants.  EPA  does 
not  agree,  however,  that  "process" 
should  be  unqualified.  Allowing  the 
interpretation  of  this  term  lo  be 
unrestricted  could  result  in  an 
unreasonable  interpretation  of  this 
exclusion,  which,  in  effect,  removes 
virtually  all  tanks  from  UST  regulation 
since  a  tank  related  to  any  process 
through  which  there  is  a  periodic  flow  of 
m.qterials  describes  most  storage  tanks. 

The  Agency  has  changed  its  previous 
definition  to  allow  steady,  variable, 
recurring,  or  intermittent  flow.  Based  on 


comments  received  on  the  proposed 
rule,  the  .Agency  realized  that  the 
revised  definition  did  not  effectively 
include  batch  process  tanks,  contrary  to 
the  Agency's  intention,  because  batch 
processing  can  involve  flows  that  are 
other  than  steady  or  uninterrupted 
during  the  operation  of  the  process.  In 
addition.  EPA  limited  "flow-through"  to 
steady  or  uninterrupted  flow,  rather 
than  "recurring"  flow  lo  avoid 
eliminating  jurisdiction  over  tanks  with 
periodic  inflow  and  outflow,  including 
UST  systems  at  gasoline  filling  Gtalions. 
The  Agency  now  believes,  however,  that 
by  allowing  variable  or  recurring  flow, 
but  limiting  this  exclusion  lo  production 
processes,  this  concern  is  no  longer 
relevant.  Tanks  that  do  form  a  pari  of  a 
production  process  are  often  operated  in 
a  batch  fashion,  where  inflow  and 
outflow  are  periodic  rather  than  steady 
or  uninterrupted.  EPA  believes  that  the 
inclusion  of  such  tanks  is  consistent 
with  the  intent  of  this  exclusion,  which 
is  to  preclude  regulation  of  tanks  that 
form  an  integral  part  of  a  production 
process. 

Under  the  same  rationale.  EPA  agrees 
with  commenters  that  tanks  that  hold 
intermediates  may  be  an  integral  part  of 
a  production  process.  Accordingly, 
tanks  that  store  intermediates  as  part  of 
a  production  process  are  flow-through 
process  tanks.  Similarly,  the  Agency 
agrees  with  the  commenter  who 
suggested  that  holding  tanks,  pulse 
tanks,  feed  tanks,  mixing  tanks,  tanks 
thai  hold  material  being  cut  in 
concentration,  and  other  tanks  in  the 
process  stream  are  flow-through  process 
tanks. 

The  Agency  does  not  agree,  however, 
that  wastewater  treatment  tanks, 
including  oil-water  separators,  are  flow- 
through  process  tanks.  These  tanks  do 
not  form  an  integral  part  of  a  production 
process.  Wastewater  treatment  tanks 
typically  follow  the  production  process, 
and  in  no  way  contribute  lo  the 
production  itself  Many  of  these 
treatment  tanks,  however,  fall  within  the 
regulatory  exclusion  for  tanks  thai  are 
subject  lo  CWA  requirements  or  are 
excluded  because  they  contain  o'e 
minimis  concentrations  of  regulated 
substances;  wastewater  treatment  tanks 
that  are  not  excluded  are  deferred  from 
these  regulations  (see  section  IV.A.3.). 
For  the  same  reasons,  hydraulic  lifts  and 
electncal  equipment,  which  commenters 
suggested  should  be  defined  as  flow- 
through  process  tanks,  are  not. 
Hydraulic  lift  tanks  and  electrical 
equipment  do  not  form  part  of  a 
production  process 

One  commenter  requested 
clarification  on  whether  processes  in 
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service  industries,  specifically  the  dry 
cleaning  industry,  would  qualify  as 
■'production  processes."  In  the  dry 
cleaning  industry,  the  main  "product. ' 
the  cieamng  of  garments,  is  really  a 
service.  As  slated  above.  EPA  does  not 
intend  to  restrict  the  phrase  "production 
process"  Si>lely  to  industnes  where  a 
tangible  good  is  produced.  Tanks  that 
contain  regulated  substances  thai  are 
integral  to  ihe  dry  cleaning  process  are 
eligible  for  consideration  as  flow- 
through  process  tanks.  The  tanks  ui  dry 
cleaning  machines,  however,  store 
regulated  substances  pnor  to  their 
introduction  to  the  cleaning  process. 
Thus,  these  tanks  are  not  flow-through 
process  tanks. 

(8)  Liquid  Traps  or  Cathering  Lines 
Related  to  Oil  or  Gas  Production  and 
Gathering  Operations.  The  eighth 
exclusion  covers  "liquid  traps  or 
associated  5<jr/?er//^  lines  directly 
related  to  oil  or  gas  production  and 
gathering  operations."  The  liquid  trap 
exclusion  refers  to  sumps,  well  cellars, 
and  other  traps  used  in  association  with 
oil  and  gas  production,  gathering,  and 
extraction  operations  {including  gas 
production  plants),  for  the  purpose  of 
collecting  oil.  water  and  other  liquids. 
Such  bquid  traps  may  temporarily 
collect  liquids  for  subsequent 
disposition  or  reinjection  Into  a 
production  or  pipeline  stream,  or  may 
collect  and  separate  liquids  from  a  gas 
stream. 

This  exclusion  applies  only  lo  traps 
and  gathering  hnes,  and  does  not 
include  other  storage  tanks  at  oil  and 
gas  production  sites.  Similarly,  although 
liquid  traps  are  often  used  in  activnties 
other  than  oil  end  gas  production,  the 
only  liquid  traps  excluded  from  UST 
jurisdiction  under  this  provision  are 
liquid  traps  used  for  the  purpose  of 
separating  oil  and  gas  liquids  from 
water  at  oil  and  gas  production 
facilities.  Liquid  traps  used  in 
conjunction  with  landfill  methane  gas 
production  facilities  are  within  this 
exclusion  and  would  not  t>e  subjecl  lo 
UST  jurisdiction.  Liquid  traps  such  as 
grease  and  oil  traps  at  gas  stations, 
however,  are  not  within  this  exclusion. 

Gathering  lines  are  defined  as  any 
pipeline,  equipment,  facility,  or  building 
used  in  the  transportation  of  oil  or  gas 
during  oil  or  gas  production  or  galhenng 
operations. 

Several  commenters  argued  that  EPA 
misinterpreted  Congressional  intent 
because  the  proposal  preamble  implied 
that  this  exclusion  was  limited  (o 
unused  oil.  The  commenters  suggested  it 
should  apply  to  both  used  and  unused 
oil  at  oil  and  gas  production  sites.  The 
Agency  agrees  with  these  commenters 
because  this  exemption  is  aimed 


generally  at  collection  traps  and 
gathering  lines  at  oil  and  gas  production 
facilities  and  does  not  distinguish 
lietween  produced  oil.  used  nil.  or 
unused  oil  at  those  facilities. 

Although  many  petroleum  pipebne 
facilities  are  regulated  under  the 
Hazardous  Liquid  Pipeline  Safely  Act  of 
1979.  and  thus  pxcludcd  from  Subtitle  I 
junsdiction.  lank^  associated  with 
gathering  lines  in  rural  areas  are 
statutorily  cxempl  from  Department  of 
Tninsportation  regulalions.  Tanks 
associated  with  rural  oil  and  gas 
pipelines,  however,  are  exempted  as 
"gathering  tines"  under  this  exclusion. 
Thus,  tanks  associated  with  rural 
pipelines  that  are  not  excluded  from 
Subtitle  I  jurisdiction  via  the  exclusion 
for  pipeline  facilities  would  be  subjecl  to 
this  exclusion. 

{9)  Underground  Areas  Exclusion.  The 
ninth  exclusion  covers  "storage  tanks 
situated  in  an  underground  area  (such  as 
a  basement,  cellar,  mine  working,  drift, 
shaft,  or  tunnel)  if  the  storage  tank  is 
situated  upon  or  above  the  surface  of 
the  Hoor." 

This  exclusion  applies  lo 
"underground  rooms"  in  which  tanks  are 
located  on  or  above  the  floor  surface. 
The  purpose  of  this  exclusion  is  to 
remove  from  UST  jurisdiction  tanks  that 
are  technically  underground  but  that 
also  are,  in  a  practical  sense,  no 
dilTerenl  fi'om  aboveground  tanks.  They 
are  situated  so  that,  to  the  same  extent 
as  tanks  aboveground.  physical 
inspection  for  leaks  is  possible.  Thus, 
the  requirement  to  be  able  lo  physically 
inspect  the  tank  for  leaks  is  consistent 
with  the  purpose  of  this  exclusion- 
Tanks  located  in  a  below-grade 
structural  vault,  cellar,  basement,  mine 
or  other  underground  room  would  be 
included  in  this  exclusion  if  the  tanks  sit 
upon  or  above  the  surface  of  Ihe  fioor 
and  there  is  sufficient  space  lo  enable 
physical  inspection  of  Ihe  tank,  but  not 
necessarily  the  tank  bottom.  An 
underground  lank  that  has  a  secondary 
containment  system  that  allows  physical 
mspeclion  of  the  tank  would  also  qualify 
for  this  exclusion. 

b.  Definition  of  Terms  Used  m  the 
Regulations.  In  addition  to  Ihe  preceding 
definitions  of  terms  that  clarify  the 
statutory  exclusions  in  section  9()01  of 
Subutle  1.  the  Agency  is  setting  forth  the 
following  definitions  of  terms  used  in 
the  rule.  This  section  today  contains 
several  terms  that  were  not  defined  in 
the  proposed  rule.  These  terms  have 
been  included  today  in  response  to 
request.s  from  commenters  or  to  clarify 
other  terms  used  in  today  s  rule.  These 
terms  include  cathodic  protection  tester, 
dielectric  matenal.  maintenance,  pipe  or 
piping,  repair,  and  upgrading.  Several 


terms  that  appeared  in  the  proposed  rule 
do  not  appear  in  this  section  of  the 
preamble  because  they  are  no  longer 
defined  in  the  final  rule  These  terms  are 
discussed  (along  with  comment 
summaries  and  responses)  m  section 
IV. D.  of  today's  preamble  and  include 
interstitial  monitoring,  inventory  control, 
secondary  barrier,  and  tank  tightness 
testing.  AJso.  liquid  trap  is  now  defined 
and  discussed  in  the  statutory  exclusion 
section  inlVA.l, 

Finally,  several  terms  have  not 
changed,  did  not  receive  public 
comments  since  proposal,  and  thus  are 
not  included  here:  Electrical  equipment 
operational  life:  overfill  release:  positive 
sampling,  test,  or  monilonng  results; 
release  detection;  and  underground 
release.  Explanations  of  these  terms  are 
found  in  the  preamble  lo  the  April  1987 
proposal. 

(If  Aboveground  Release. 
"Aboveground  release"  means  any 
release  to  the  surface  of  the  land  or  to 
surface  water.  This  includes,  but  is  not 
limited  lo.  releases  from  the 
aboveground  portion  of  an  underground 
Storage  lank  system  and  atioveground 
releases  associated  with  overfills  and 
transfer  operations  as  the  regulated 
substance  moves  to  or  from  an  UST 
system. 

Two  commenters  asked  if  the 
applicability  of  this  term  is  determined 
by  where  the  material  escapes  the  UST 
or  where  it  is  eventually  found. 
Commenters  stated  that  a  release  from 
below  the  ground  may  eventually 
migrate  lo  the  surface,  and  a  spill  lo  the 
ground  could  infiltrate  into  the 
subsurface.  The  Agency  has  interpreted 
this  term  lo  apply  to  all  leaks  from  the 
aboveground  portion  of  an  UST, 
including  spills  and  overfills.  The  source 
of  a  leak,  rather  than  its  ultimate 
destination,  is  the  determinant  in 
assigning  a  leak  to  this  category. 

{2}  Ancillary'  Equipment.  "Ancillarj' 
equipment"  means  any  devices 
including,  but  not  limited  to.  such 
devices  as  piping,  fittings.  Oanges. 
valves,  and  pumps,  thai  are  used  to 
distribute,  meter,  or  control  the  fiuw  of 
petroleum  or  hazardous  substances  to 
and  from  an  underground  storage  lank. 

This  defmition  has  not  changed  since 
the  proposed  rule.  Some  commenters 
asked  if  certain  equipment,  such  as 
aboveground  meters  and  pumps,  was 
considered  to  be  anciilarv'  equipment, 
and  to  what  extent  such  equipment 
would  be  regulated.  EPA  has  clanfied 
the  discussion  of  ancillary  equipment  in 
the  section  on  release  detection  to 
address  the  commenters  concerns. 

(31  BeJawground  Release. 
"Belowground  release"  moans  any 
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release  to  the  subsurface  of  the  land  and 
to  ground  water.  This  includes,  but  is 
not  limited  to.  releases  from  the 
belowground  portions  of  an 
underground  storage  lank  system  and 
belowground  releases  associated  with 
overfills  and  transfer  operations  as  the 
regulated  substance  moves  to  or  from  an 
underground  storage  tank. 

This  definition  is  slightly  different 
from  the  proposed  rule,  which  contained 
different  definitions  for  this  tenn  in  the 
preamble  and  the  rule.  EPA  has  adopted 
the  more  general  definition  set  forth  in 
the  proposal  preamble.  The  definition  in 
the  final  rule  has  also  been  clanfied  by 
substilutmg  the  term  "regulated 
substance"  for  "petroleum"  to  include 
all  regulated  UST  systems. 

(4)  Cathodic  Protection.  "CaLhodic 
protection"  is  a  technique  to  prevent 
corrosion  of  ^  meta!  surface  by  making 
that  surface  the  cathode  of  an 
electrochemical  cell.  For  example,  a 
tank  system  can  be  cathodically 
protected  through  the  application  of 
either  galvanic  anodes  or  impressed 
current. 

The  phrase  "for  example"  has  been 
added  to  this  definition  since  the 
proposed  rule  to  emphasize  that 
cathodic  protection  may  be  provided  by 
either  galvanic  anodes  or  impressed 
current,  but  is  not  required  to  be  one  of 
the  two.  Any  other  technique  that 
provides  cathodic  protection  may  also 
be  used. 

(5)  Cathodic  Protection  Tester. 
"Cathodic  protection  tester"  means  a 
P'TSon  who  can  demonstrate  an 
i:nder3tanding  of  the  principles  and 
measurement  of  all  common  types  of 
cathodic  protection  systems  as  applied 
to  buned  or  submerged  metal  piping  and 
tank  systems.  This  person  must  hai-e 
education  and  experience  m  the 
measurement  of  cathodic  protection  of 
buried  metal  piping  and  tank  systems. 
This  definition  was  also  added  to  ihe 
final  rule  m  response  to  comments  on 
the  quaiificaiions  necessar>'  for 
corrosion  protechon  test  personnel  and 
is  discussed  in  more  detail  in  section 
IV. C. 2.  of  this  preamble. 

(6f  Ccympuiible-  "Compatible"  means 
the  ability  of  two  or  more  substances  to 
maintain  their  respective  physical 
properties  upon  contact  with  one 
another  for  the  design  hfe  of  the  tank 
system  under  conditions  hkely  lo  be 
encountered  in  the  UST. 

One  commenter  suggested  that  the 
proposed  definition,  which  based 
cnmpfitibiiity  upon  whether  substances 
could  maintain  physical  and  chemical 
properties    upon  contact  with  one 
another  for  extended  periods  of  time 
and  under  varied  environmental 
conditions  (i.e..  at  different 


temperatures)."  was  ambiguous  due  to 
the  phrases  "extended  periods  of  time" 
and  "varied  environmental  conditions 
(i  e..  at  different  temperatures!"  The 
Agency  agrees  that  these  terms  were 
vague  and  has  replaced  the  phrase  with 
for  the  design  hfe  of  the  lank  system 
under  conditions  likely  to  be 
encountered  in  Ihe  L'ST." 

/  -7  Corrosion  Expert.  A  "corrosion 
expert '  is  a  person  who,  by  reason  of 
thorough  knowledge  of  the  physical 
sciences  and  the  pnnciples  of 
engmeenng  and  mathematics  acquired 
by  a  professional  education  and  related 
practical  experience,  ts  qualified  to 
engage  m  the  practice  of  corrosion 
control  on  buned  or  submerged  metal 
piping  systems  and  metal  tanks.  This 
person  must  be  accredited  as  being 
quflhfied  by  the  National  Association  of 
Corrosion  Engineers  (NACE)  or  be  a 
registered  professional  engineer  who 
has  certification  or  licensing  that 
includes  education  and  experience  in 
corrosion  control  of  buried  or 
submerged  metal  piping  systems  and 
metal  tanks. 

As  proposed,  this  definition  required 
NACE  certification.  One  commenter 
pointed  out  that  NACE  provides 
accreditation,  not  certification  of 
corrosion  expertise.  NACE  does  in  fact 
accredit  and  certify  corrosion  expertise. 
The  final  definition  has  been  modified  to 
lake  this  into  account.  NACE  also  has 
recently  introduced  a  certification 
program  for  cathodic  protection 
specialists  and  cathodic  protection 
testers. 

Several  commenlers  argued  thai  the 
requirements  for  a  corrosion  expert 
were  unnecessarily  strict,  and  that  their 
use  would  exclude  many  qualified 
people  from  work  on  UST  systems. 
Many  people,  the  commenten  argued. 
did  not  have  NACE  certification  or  a 
professional  engineering  degree  but 
were  highly  qualified  based  on  their 
experience.  The  requirements  of  the 
definition  [specifically,  that  a  corrosion 
expert  be  accredited  by  NACE  or  have 
other  types  of  licensing  or  certification) 
are  not  expected  by  EPA  lo  exclude 
such  qualified  persons  from  work  as 
corrosion  experts  unless  they  cannot 
satisfy  the  tests  for  accreditation.  Thus, 
they  are  intended  lo  provide  some  type 
of  assurance  to  tank  owners  and 
operators,  as  well  as  implementing 
agencies,  that  a  corrosion  expert 
actually  has  achieved  a  minimum  degree 
of  experiise  and  experience  needed  to 
ensure  corrosion  is  managed  in  a  way 
that  prevents  leaks  from  UST  systems 
and  hereby  protects  human  health  and 
the  environment,  People  who  have 
attained  the  necessary  qualifications 


through  expenence  should  be  able  lo 
easily  become  NACE  accredited. 

(8)  Dielectric  Material  A  "dielectric 
material"  is  one  that  does  not  conduct 
direct  electric  current.  Dielectric 
coalings  are  used  to  electrically  isolate 
UST  systems  from  the  surrounding  soils. 
Dielectric  bushings  are  used  lo 
electncally  isolate  portions  of  the  UST 
system  (i.e..  tank  from  piping).  This 
definition  was  added  to  the  final  rule  in 
response  lo  comments;  see  section 
IV.B.3.b  of  today's  preamble  for  further 
discussion  of  this  issue 

(9J  Excavation  Zone.  "Excavation 
zone"  Is  defined  as  the  volume 
containing  the  tank  system  and  backfill 
material  bounded  by  the  ground  surface. 
walls,  and  floor  of  the  pit  and  trenches 
mto  which  the  UST  system  is  placed  at 
the  lime  of  installation. 

The  Agency  has  changed  this  term  in 
the  final  rule  from  excavation  "area"  to 
excavation  "zone"  to  indicate 
measurement  in  three  dimensions. 

{Wl  Existing  Tank  System.  "Existing 
tank  system"  means  a  tank  system  used 
to  contain  an  accumulation  of  regulated 
substance  or  for  which  installation  has 
commenced  on  or  before  the  effective 
dale  of  this  regulation.  Installation  is 
considered  to  have  commenced  if:  (I) 
The  owner  or  operator  has  obtained  all 
Federal,  Slate,  and  local  approvals  or 
permits  necessary  to  begin  physical 
construction  of  the  site  or  installation  of 
the  tank  system,  and  (2)  if  either  (a)  A 
continuous  on-site  physical  construction 
or  installation  program  has  begun,  or  (b) 
the  owner  or  operator  has  entered  into 
contractual  obligations — which  cannot 
be  canceled  or  modified  without 
substantial  loss — for  physical 
construction  at  the  site,  or  installation  of 
the  tank  system,  to  be  completed  within 
a  reasonable  time. 

Existing  tanks  that  are  converted  from 
tanks  storing  non-regulated  substances 
to  tanks  storing  regulated  substances 
after  the  effective  date  of  Ihe  rules  are 
considered  "new  tank  systems"  and  are 
required  to  meet  new  lank  standards. 

One  commenter  slated  that  the 
language  in  the  preamble  to  the 
proposed  rule  implied  that  UST  systems 
that  were  permanently  taken  out  of 
service  or  decommissioned  before  the 
effective  date  of  the  regulations  are 
"existing  lank  systems."  Tanks  that 
have  been  taken  out  of  service  would 
not  meet  the  definition  of  'existing  tank 
system"  if  they  contained  no  regulated 
substances.  However,  the  definition  of 
"existing  lank  system"  is  only  relevant 
to  the  determination  of  when  certain 
requirements  must  be  met,  not  which 
requirements  apply.  Certain  regulatory 
requirements  apply  lo  out-of-service 
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tanks  that  were  used  in  the  past  for  the 
storage  of  regulated  substances.  Subpart 
C  ( j  280-70)  addresses  oul-of-service 
tanks,  and  this  issue  is  addressed  in 
section  IV. G.  of  this  preamble. 

(11)  Free  Product.  "Free  product" 
refers  to  a  regulated  substance  that  is 
present  as  a  non-aqueous-phase  liquid 
(e.g..  liquid  not  dissolved  in  water). 

The  proposal  defined  free  product  as 
"regulated  substance  in  the  non-aqueous 
phase  (e.g..  liquid  not  dissolved  in 
water)  that  is  beneath  the  surface  of  the 
ground."  One  commenter  suggested  that 
this  phrase  should  include  a  non- 
aqueous phase  regulated  substance  that 
is  on  surface  water.  The  Agency  agrees 
that  this  is  free  product  and  has 
modified  the  defmition  accordingly. 
Other  commenlers  suggested  thai  EPA 
clarify  Ihe  definition  to  clearly  exclude 
vapors  from  this  definition.  The  Agency 
agrees  that  vapors  are  not  free  product 
and  has  added  the  term  liquid'  to  the 
definition.  Another  commenter 
suggested  a  lower  thickness  limit  of  one- 
eighth  of  an  inch  be  used  as  a  cutoff; 
any  layer  of  product  with  thickness 
lower  than  this  should  not  be  considered 
free  product.  The  Agency  does  not  agree 
with  this  concept  because  in  some 
instances  very  thin  layers  may  still  be 
retrievable.  The  regulations  require  that 
free  product  must  be  removed  lo  the 
maximum  extent  practicable  as  a  part  of 
the  total  Site  cleanup 

Other  commenlers  suggested  that  the 
definition  be  modified  lo  include  a  field 
criteria  for  use  in  corrective  action.  The 
Agency  has  chosen  to  not  include  this 
type  of  cnteria  because  determining  the 
presence  of  free  product  and  the  extent 
to  which  It  can  be  removed  depends  on 
site  conditions  and  the  technology 
employed.  EPA  believes  that  it  is 
preferable  to  leave  this  delermmation  to 
the  discretion  of  the  implementing 
agency.  This  issue  is  discussed  in  more 
detail  m  section  IV. F.  of  this  preamble 

(12)  Hazardous  Substance  UST 
System.  "Hazardous  substance  UST 
system"  means  an  UST  system 
containing  either  (a)  hazardous 
substances  defined  in  section  101(14)  of 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  19ft0  (but  not  including  any 
substance  regulated  as  a  hazardous 
waste  under  Subtitle  C)  or  (b)  any 
mixture  of  such  substances  and 
petroleum  that  is  not  regulated  as  a 
petroleum  UST  system.  Thus,  the  final 
rule,  in  effect,  defines  a  hazardous 
substance  UST  syslem  as  any  UST 
syslem  storing  regulated  substances 
which  is  not  a  petroleum  UST  system.  It 
is  essentially  a  catchall  for  any  UST 
system  for  which  the  effectiveness  of 
petroleum  release  detection  and 


corrective  action  technology  is 
uncertain.  By  contrast,  in  the  proposed 
rule,  a  hazardous  substance  tank  syslem 
was  defined  as  a  system  containing  an 
accumulation  of  hazardous  substances 
or  a  mixture  of  such  substances  and 
petroleum  in  which  hazardous 
substances  comprise  greater  than  50 
percent  of  the  weight  or  volume  of  Ihe 
mixture.  The  change  from  the  proposed 
to  Ihe  final  definition  eliminates  the 
proposed  50- percent  mixture  rule  for 
distinguishing  lanks  subject  to  the 
petroleum  release  detection 
requirements. 

Many  commenlers  agreed  with  the 
Agency's  proposal  in  the  Supplemental 
Notice  that  a  substance  not  found  on  the 
pelroletim  list  but  listed  under  CERCIJK 
should  be  regulated  as  a  hazardous 
substance.  Other  commenlers  felt  that  if 
a  hazardous  substance  was  a 
constituent  in  petroleum,  then  that 
substance  should  be  regulated  like 
petroleum  when  it  is  stored  m  its  pure 
form.  Other  commenlers  stated  Ihe 
converse  argument:  Th,it  because  some 
hazardous  subslanr.es  are  constituents 
in  pEtroleum,  then  petroleum  should  be 
regulated  as  a  hazardous  substance. 

The  final  rules  distinguish  petroleum 
and  petroleum-based  substances  from 
other  hazardous  substances  or  mixtures 
for  the  purposes  of  determining  which 
type  of  release  detection  requirements 
apply  to  new  UST  systems.  UST 
systems  storing  petroleum,  including  its 
natural  or  refiner>-added  "hazardous 
substance"  constituents  [and  stored 
materials  with  petroleum-like 
characteristics),  are  allowed  to  use  a 
wide  range  of  release  detection  methods 
in  today's  rule  because  petroleum  has 
chemical  and  physical  properties  that 
make  it  highly  delectable  and  amenable 
to  a  wide  array  of  available  corrective 
action  technologies.  A  hazardous 
substance  in  its  pure  form,  however, 
does  not  necessarily  retain  the  same 
charactenstics  when  it  is  a  constituent 
in  petroleum.  Thus.  Ihe  storage  of  such 
hazardous  substances  in  new  UST 
systems  is  governed  by  Ihe  release 
detection  requirements  for  non- 
petroleum  regulated  substances,  i.e.. 
secondary  containment.  In  the  final  rule. 
the  determination  of  which  type  of 
release  detection  requirement  is 
appropriate  at  an  UST  storing  a 
regulated  substance  is  not  based  on  the 
Agency's  interpretation  of  the  definition 
of  "petroleum"  or  "hazardous 
substance."  (For  further  discussions  of 
the  differences  between  petroleum  and 
hazardous  substance  USTs  and  their 
associated  release  detection 
requirements,  see  also  section  IV.D.2.  on 
hazardous  substance  release  detection, 
and  section  11I.C.3.  on  alternative 


approaches  to  hazardous  substance  UST 

systems.) 

In  the  proposed  rule,  an  UST  system 
was  regulated  as  either  a  petroleum  or 
hazardous  substance  UST  system  based 
on  whether  "petroleum"  or  "hazardous 
substances"  were  stored  in  the  system 
The  problem  of  how  lo  regulate  a 
mixture  of  petroleum  and  hazardous 
substance  was  addressed  in  Ihe 
proposed  definitions  of  hazardous 
substance  UST  and  petroleum  UST  by 
the  "50-percenl  rule."  A  mixture  of 
regulated  substances  was  subjecl  to 
either  the  petroleum  UST  system 
requirements  or  hazardous  substance 
UST  system  requirements  depending  on 
which  of  these  substances  comprised 
more  than  50  percent  of  the  mixture  At 
proposal,  the  Agency  thought  this  was  a 
straightforward  wsy  to  decide  which 
release  detection  requirements  for  new 
UST  systems  were  applicable  to  a 
mixture  or  blend  of  petroleum  and 
hazardous  substances.  After  proposal 
however,  the  Agency  became  concerned 
that  this  approach  would  prove  to  he 
unworkable  because  of  the  difficulty  of 
measunng  constituent  concentrations 
and  the  uncertainty  of  how  lo  address 
constituents  of  petroleum  thai  are  also 
hazardous  substances.  In  addition,  therv 
is  not  a  single  percentage  value  that  is 
applicable  to  all  mixtures  and  blends  for 
determining  when  the  substance  will  no 
longer  be  reliably  detected  by  one  of  thn 
release  detection  technologies  allowed 
under  Ihe  rule  for  petroleum  USTs.  and 
there  is  a  wide  variation  in  the  degree  of 
"hazardousness  ■  among  the  many 
substances  listed  in  section  101(14)  of 
CERCLA. 

For  these  reasons,  in  the 
Supplemental  Notice,  the  Agency 
considered  replacing  the  50-percenl  rule 
with  a  specific  list  of  all  substances  and 
blends  of  regulated  substances  that 
would  be  regulated  under  petroleum 
UST  requirements.  Any  other  blend  or 
mixture  of  regulated  substances  would 
be  subject  to  hazardous  substance  UST 
requirements.  Many  commenlers 
supported  Ihe  proposed  50-percent  rule 
because  it  was  clear  and  because  it 
would  be  difficult  to  list  all  petroleum 
substances.  Others  supported  the  50- 
percenl  rule  approach  but  recommended 
alternative  percent  values  ranging  from 
1  percent  to  50  percent.  Many 
commenlers,  particularly  slate  agenci*  s. 
supported  the  idea  of  a  list  because  it 
would  lessen  the  need  for  determining 
how  to  regulate  a  particular  stored 
mixture,  and  thereby  decrease  the 
burden  on  the  implementing  agencies-  It 
was  also  beheved  to  give  the  owner  and 
operator  clear  guidelines  in  determining 
the  status  of  blends  and,  therefore. 
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which  release  detection  method  lo  use. 
These  commenters  said  ihat  any 
percentage  method  would  be 
cumbersome  and  difficult  to  enforce 
n*?cau9e  i!  would  be  difficuU  to  measure 
concentraUons  in  the  UST  system. 

After  consideration  of  all  of  these 
■-omments.  EPA  concluded  that  neither  a 
pfrcentaKe  rule  nor  a  comprehensive  list 
^f  petroleum  or  petroleum-bdsed 
■iubstdnces  is  a  practical  solution  to  the 
problem  of  how  to  determme  which 
fiiends  and  mixtures  of  regulated 
substances  must  meet  the  release 
detection  standards  for  new  UST 
s\  stems  storing  hazardous  subsiances. 
;  Ve  the  discussion  concerning 
rt.'gulated  substance"  in  section 
[V  A,4.a,  earher  in  this  preamble  for  the 
reasons  why  the  Agency  rejected  the 
proposed  comprehensive  list  approach.) 
The  main  drawback  to  the  percent 
approach  is  the  vanability  of  a 
meanmgful  value.  For  example,  5- 
percenl  pesticide  mixed  in  oil  or  5- 
percent  pentachlorophenol  mixed  in 
mineral  spirits  for  application  purposes 
should  be  stored  m  L'STs  with 
secondary  containment  and  interstitial 
monitoring  because  of  the  high  toxicity 
nf  these  substances  and  the 
anavaiUbiiily  of  highly  effective 
corrective  action  technologies  and 
release  detection.  In  contrast,  a 
hazardous  substance  such  as  methanol 
fhat  18  highly  flammable  as  a  pure 
product  can  be  blended  \n  relatively 
high  proportions  wi:h  motor  gasoline 
and  not  change  the  flammable  nature  of 
!hff  motor  gasohne  It  can  be  safely 
stored  in  a  protected  single-walled  tank 
because  release  detection  and  corrective 
action  technology  are  available  for  the 
petroleum-methanol  mixture:  and  these 
methods  are  the  same  or  ver>'  similar  to 
those  used  for  petroleum  products.  Thus, 
the  appropriate  percentage  value  to  use 
in  determining  the  release  detection 
requirements  that  must  be  used  al  a  new 
L'ST  storing  a  mixture  of  regulated 
substances  should  be  determined  by  the 
implementing  agency  based  on  a 
consideration  of  the  following  factors: 
The  availability  of  reliable  and  sensitive 
release  detection,  the  availability  of 
effective  corrective  action  technologies, 
and  the  inherent  toxicity  of  the 
substance  stored. 

The  final  rule,  therefore,  does  not 
contain  a  "i>0-percent  rule'  to  determine 
how  mixtures  of  pelroieum  and 
hazardou.s  substances  should  be 
regulated  Rather,  the  final  rule  lists 
specific  substances  subject  to  the 
petroleum  UST  system  requirements  and 
uses  a  de  minimis  standard  to  determine 
when  other  mixtures  of  petroleum  and 
hazardous  substances  are  subject  to 


petroleum  UST  system  standards  A 
"petroleum  UST  system"  is.  thus,  one 
which  contains  petroleum  or  petroleum 
and  de  minimis  amounts  of  other 
regulated  substanc*^.  Any  other  UST 
system  is  a  haxardous  substance  UST 
system  and  must  be  provided  with 
secondary  containment  or  obtain  a 
vanance.  The  de  minimis  amount  of 
hazardous  substance  mixed  with  a 
petroleum  product  is  that  amount  m 
which  the  additional  hazardous 
substance  does  not  alter  the 
detectability.  effectiveness  of  correchve 
action,  or  toxicity  of  the  petroleum  to 
any  significant  desree 

(i3/HydrauJicLift  Tank.  '•Hydnjulic 
bft  tank"  means  a  tank  holding 
hydraulic  fluid  for  a  closed-loop 
mechanical  system  that  uses 
compressed  air  or  hydraulic  fluid  lo 
operate  lifts,  elevators,  and  other  similar 
devices. 

One  commenter  staled  that  the 
dennition  of  this  term  in  the  proposal 
did  not  include  elevator  lifts,  !n 
response,  the  Agency  changed  this 
definition  to  Include  lifts  that  operate  by 
compressed  air  or  hydraulic  fluid.  This 
change  properly  includes  all  elevator 
lifts  within  the  hydraulic  lift  definition. 

fl4)  Implementing  Agency. 
^'Implementing  agency"  means  EPA.  or. 
in  the  case  of  a  slate  with  a  program 
approved  under  section  9004  for 
pursuant  to  a  memorandum  of 
agreement  with  FPA).  the  designated 
state  or  local  agency  responsible  for 
carrying  out  an  approved  UST  program. 

As  the  definition  states,  section  9004 
empowers  the  Agency  to  approve  a  state 
program  lo  operate  in  lieu  of  the  federal 
program.  The  state  agency  responsible 
for  carrying  out  an  approved  program  is 
the  lead  implementing  agency  for  the 
UST  program.  A  state  may  decide  to 
work  through  designated  local  agencies 
to  carry  out  the  approved  program.  It  is 
important  to  note  that  the  local  or  stale 
agency  responsible  for  the  enforcement 
of  the  UST  regulations,  particularly  once 
(he  state  program  is  approved,  is 
expected  to  be  an  owner  and  operator's 
first  contact  in  any  situation  involving  a 
leaking  UST  system.  The  stale  and  local 
agencies  could  thpn  contact  EPA  if 
necessary. 

(15)  Maintenance.  "Maintenance"  is 
the  normal  operational  upkeep  to 
prevent  an  UST  from  releasing  product. 
This  definition  has  been  added  since 
proposal  in  response  to  requests  by 
several  commenters  for  cUhficahon  of 
this  term.  The  comments  and  Ihe  use  of 
this  term  are  discussed  further  in  section 
IVC,2.  of  this  preamble 

(W)  New  Tank  System.  "New  tank 
system"  means  a  lank  syslem  that  will 


be  used  to  contain  an  accumulation  of 
regulated  substance  and  for  which 
installation  has  commenced  after  the 
effective  date  of  this  regulation. 

Existing  tanks  Iha'  are  converted  after 
the  effective  date  of  this  regulation  from 
tanks  storing  non-regulated  substances 
to  tanks  storing  regulated  substances 
are  considered  new  UST  systems  and 
are  required  to  meet  new  tank 
standards 

/  J  7/  Petroleum  UST  System. 
"Petroleum  UST  system"  means  an  UST 
system  containing  petroleiun  or  mixtures 
of  petroleum  with  de  minimis  quantities 
of  other  regulated  substances  Such 
systems  include  those  containing  motor 
fuels,  distillate  fuel  oils,  residual  fuel 
oils,  lubncants.  petrolexun  solvents,  or 
used  oils. 

In  the  proposed  rule,  a  petroleum  UST 
system  was  defined  as  a  syslem  that 
contained  an  ar.rumuiiition  of  petroleum 
or  a  mixture  of  regulated  substances  and 
petroleum  in  which  petroleum 
comprised  greater  than  50  percent  of  the 
weight  or  volume  of  the  mixture.  In  the 
Supplemental  Notice,  th*'  Agrncy 
proposed  the  development  of  a  list  of 
petroleum  or  petroleum-based 
substances  subject  to  the  petroleum  UST 
system  requirements.  Based  on  public 
comment,  however,  the  Agency  has 
decided  that  il  would  be  unworkable. 
time  consuming,  and  largely 
unnecessary  tospedfically  identify  all 
possible  petroleum  products,  petroleum- 
based  substances,  and  mixtures  of  these 
substanceB  with  hazardous  substances 
that  should  be  subject  to  petroleum  UST 
standards. 

The  definition  for  petroleum  UST 
systems  has  been  revised  in  two  ways 
in  the  final  regulation.  The  50-perceni 
rule  for  mixtures  has  been  deleted  and 
replaced  with  a  limitation  of  non- 
petroleum  regulated  substances  to  de 
minimis  levels.  Use  of  this  approach  is 
intended  to  belter  determine  if  an  UST 
system  qualities  for  the  new  petroleum 
UST  release  detection  methods  (see  also 
definition  of  hazardous  substance  UST 
system),  in  addition,  a  list  consisting  of 
seven  general  categories  of  substances 
has  been  added  to  the  petroleum  UST 
system  definition  to  more  clearly 
identify  the  major  types  of  petroleum 
and  petroleum-based  substances  that 
may  be  stored  in  new  protected  smgle 
wailed  tanks  with  release  detection 
rather  than  only  in  UST  syslems  thai 
meet  the  secondary  containment 
requirements.  These  categories  are  not 
substances  that  necessarily  must  be 
defmed  as  pelmleum  under  CERCLA. 
but  instead  are  substances  for  which  the 
Agency  has  determined  single-walled 
tanks  with  cathodic  protection  and 
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monthly  release  detection  are  adequate 
to  protect  human  health  and  the 
environment.  Other  mixtures  of 
regulated  substances  (for  example. 
petroleum  products  mixed  with  non- 
indigenous  hazardous  substances  or 
contaminated  petroleum  products)  will 
have  to  be  considered  on  a  case-by-case 
basts  by  Ihe  implementing  agency,  using 
the  de  minimis  rule.  The  EPA 
anticipates  thai  few  blends  and 
mixtures  will  present  interpretation 
difftcutbes.  See  part  (12)  of  this  section 
for  an  explanation  of  the  application  of 
the  de  minimis  rule. 

{J8f  Pipe  or  Piping  A  "pipe"  or 
"piping"  is  any  hollow  cylinder  or 
tubular  conduit  that  is  constructed  of 
non-earthen  matenals.  This  definition 
has  been  added  since  the  proposed  rule 
at  the  suggestion  of  a  commenter  (see 
sections  IV.B  1  and  IV.CS  of  this 
preamble  for  further  d»5f,u8sion). 

{Wf  Repair.  "Repair"  means  to  restore 
a  tank  or  UST  system  component  that 
has  caused  a  release  of  product  from  the 
UST  system. 

This  term  has  been  added  since 
proposal  in  response  lo  public 
comments  requesting  additional 
clarification  concerning  the  differences 
between  repair,  upgrading  and 
maintenance.  Refer  to  section  IV.C.5.  of 
today's  preamble  for  further  discussion 
of  this  issue, 

(20)  SARA-  "SARA"  means  the 
Superfund  Amendments  and 
Reauthorization  Act  of  19R6. 

(27)  Sump.  This  term  has  been  deleted 
from  the  Rnal  rule. 

Several  commenters  slated  that  (his 
definition  was  ambiguous  due  to  the 
inclusion  of  the  term  "temporarily." 
They  suggested  it  be  removed  or  that  an 
actual  time  be  substituted.  The  Agency 
agrees  and  has  eliminated  the  definition 
from  Ihe  final  rule  This  dcfinitiGn  is  no 
longer  needed  because  the  final  rule  no 
longer  contains  any  requirements  or 
provisions  specific  In  sumps. 

(32)  Upgrade  An  "upgrade"  is  the 
addition  or  retrofit  of  some  portion  of  an 
UST  systems,  such  as  cathodic 
protection,  lining,  and  spill  and  overfill 
controls,  to  improve  the  ability  of  the 
UST  lo  prevent  the  release  of  product  in 
accordance  with  %  280.21. 

Although  this  term  was  not  defined  in 
the  proposal,  it  has  been  added  al  the 
recommendation  of  commenters.  Further 
discussion  of  upgrading  is  presented  in 
section  IV.B.3.  of  today  s  preamble. 

(23)  UST  System  or  Tank  System. 
"UST  system  '  or  "lank  system  "  means 
an  underground  storage  tank,  connected 
underground  piping,  umJerEround 
ancillary  equipment,  and  containnioni 
system,  if  any.  Tins  defininon  has  been 
changed  to  include  withm  the  UST 


system  only  underground  ancillary 
equipment 

1  wo  commenters  suggested  that  the 
phrase  "underground  piping"  be  defined 
to  exclude  any  non-welted  piping  such 
as  vent  lines  EPA  does  not  agree  with 
ihe  commenters.  Eiecause  such  "non- 
wetted"  piping  can  contain  regulated 
substances,  pttrticularly  when  the  tank 
is  overfilled.  EPA  believes  that  certain 
requirements  in  this  rule  are  applicable 
to  this  t>pe  of  piping.  Clarification  hag 
been  added  m  today's  rule  regarding 
which  requirements  are  applicable  to 
"non-wetted"  piping. 

(24)  Waslvwater  TrfCtment  Tank- 
"Wastewater  trealment  tank"  means  a 
tank  that  is  designed  to  receive  and 
treat  an  influenl  wastewater  through 
physical,  chemical,  or  biological 
methods. 

This  riefinilion  has  been  changed 
since  the  proposal  so  that  it  no  longer 
includes  only  tanks  regulated  under  the 
Clean  Water  Act.  This  term  now  refers 
to  any  tanks  that  are  designed  to  treat 
wastewater.  Of  these,  only  some  are 
regulated  under  the  CWA.  This  change 
was  required  due  to  the  different 
regulations  for  CWA-regulated  and  non- 
CWA-regulaled  wastewater  treatment 
tanks. 

B  UST  Systems:  Design,  Construction. 

Installation,  and  Notification 

The  following  sections  present  major 
issues  raised  by  public  comments  and 
new  information  gathered  since 
proposal  concerning  the  design. 
construction,  installation,  and 
notification  of  UST  systems.  Also,  these 
sections  discuss  changes  in  the  final  rule 
based  on  these  public  comments  and 
this  new  information 

1.  Design  and  ConstrucUun 
Requirements  (§  260.20) 

As  discussed  in  the  preamble  to  the 
April  17  proposal  (52  FR  12695).  EPA 
concluded  that  national  design  and 
construction  requirements  are-  needed 
for  new  UST  systems,  especially  wilh 
regard  to  corrosion  protection.  In 
discussing  general  approaches  lo  design 
and  construction  standards.  EPA 
concluded  that  industry  codes  of 
practice  adequately  address  proper 
design.  EPA  invited  comments  on  the 
methods  that  should  be  used  lo 
recognize  development  of  future  codes 
of  practice  that  meet  the  intent  of  the 
requirements  of  the  proposed  rule 
concerning  the  design,  construction,  and 
protection  from  corrosion  of  UST 
systems.  Many  comments  were  received 
by  EPA  on  this  issue. 

Many  commenicrr  cuj^ested  that  EPA 
set  detailed  design  standards  in  the  final 
rule.  Some  new  or  alternate  methods  for 


tank  design,  fabrication,  or  protection 
techniques  were  suggested.  For 
example,  a  few  commenters  suggested 
ihdt  concrete  tanks  fbould  be  more 
explicitly  allowed.  One  suggested 
adding  unbonded  polyethylene  wrap  as 
an  option  for  corrosion  protection  EPA 
still  believes,  however,  that  Ihe  general 
approach  taken  at  proposal  of  relying  on 
industry  codes  of  pracrice.  rather  than 
specifying  detailed  regulatory  standards. 
is  more  appropriate  because  this 
approach  allows  new  and  effective 
technologies  lo  be  developed  and  put 
into  use. 

In  today's  final  rule.  EPA  simply 
requires  thai  all  new  tanks  be  designed 
and  manufactured  according  to 
standards  of  a  nationally  recognized 
organization  or  an  mdependent  testing 
laboratory  These  requirements  also 
allow  the  use  of  concrete  or  stainless 
steel  tanks  if  the  implementing  agency 
determines  that  the  design,  construction 
method,  and  corrosion  protection  system 
would  prevent  the  release  of  any  stored 
regulated  substances  in  a  manner  that  is 
no  less  protective-  of  human  health  and 
environment  than  tanks  allowed  by  the 
requirements  of  5  2a0.20(al  (IH^I- 
Specific  design  and  construction  issues 
are  discussed  in  detail  below. 

a.  Tank  Requirements  ($280.20[aU. 

(1)  Fabrication-  As  discussed  in  the 
preamble  to  the  April  17  proposal  (52  FR 
12fi96I.  EPA  proposed  to  require  one  of 
three  fabrication  techniques  for  tanks: 
Fiberglass-reinforced  plastic  (FRP), 
coaled  and  cathodicaliy  protected  steel, 
and  sleel-fiberglass-reinforced  plastic 
composite.  The  allowed  fabrication 
techniques  were  chosen  to  provide 
protection  of  buried  structures  from 
galvamc  corrosion  by  using  either  a 
cathodic  protection  system  or 
noncorrodible  materials.  Although 
comments  were  submitted  suggesting 
flaws  in  each  of  the  UST  types  listed  m 
the  proposal,  the  data  submitted 
indicate  excellent  performance  of  all 
these  protected  tanks.  Recent  studies 
sponsored  by  EP.A  have  yet  lo  identify  a 
documenled  case  of  failure  by  corrosion 
of  these  protected,  "new  generation" 
tanks  having  in-service  ages  of  up  to  30 
years.  Therefore,  today  s  nde  is 
unchanged  with  respect  to  these  new 
tank  fabrication  requirements. 

Information  obtamed  by  the  Agency 
since  proposal  on  performance  of  each 
of  the  three  fabrication  techniques 
specifically  allowed  in  the  final  rule  is 
briefly  summanzed  below.  Additional 
discussion  is  presented  earlier  in  Ihe 
Causes  of  UST  Releases  section  of 
today's  preamble. 

FRP  Tanks.  Nearly  200.000  FRP  tanks 
have  been  installed  nationwide,  with 
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Si)fTie  as  old  as  22  years  old  There  were 
some  failures  of  these  tanks  when  firsl 
introduced:  however,  modification  of 
installation  practices  and  lank  design 
has  reduced  the  annual  failure  rale  to 
less  then  0.05  percent.  If  the  lank  fails, 
failure  usually  occurs  soon  after 
installation  and  is  due  lo  improper 
installation. 

Coated  and  Cathodically  Protected 
Tanks.  Approximately  100,000  of  these 
tanks  have  been  installed  at  UST  sites. 
Though  some  of  the  tanks  are  over  20 
\ears  old,  the  majority  have  been 
installed  within  the  last  5  years.  There 
have  been  ver>'  few  failures  of  these 
systems  to  date.  None  of  the  failures 
have  resulted  m  a  warranty  claim.  The 
few  failures  that  did  occur  were  due 
either  to  improper  mslallation  practices 
or  tri  not  following  monilonnR 
prucedures  correctly.  Cathodic 
protection  technology  has  been  widely 
applied  to  pipelines  and  other  buried 
metal  structures  for  over  30  years.  A 
dramatic  reduction  in  failures  has 
resulted  from  the  use  of  cathodic 
protection  on  pipelines 

Composite  Tanks.  This  tank  type  is 
not  as  popular  in  this  country  as  the 
other  types  of  protected  tanks,  but  has 
been  widely  used  in  Europe 
.Approximately  65,000  composite  tanks 
have  been  installed  in  the  U.S.  and  have 
been  m  use  for  about  25  years  without  a 
single  reported  corrosion-related  failure. 
The  current  manufactunng  standards  for 
these  tanks  are  .much  more  stringent 
than  they  were  in  the  past.  Even  though 
'here  is  not  as  much  historical 
performance  data  on  composite  tanks  as 
there  is  for  FRP  or  coated  and 
cathodically  protected  tanks,  EPA  has 
confidence  in  their  future  performance 
because  of  the  fault-free  performance  of 
the  older  tanks  of  this  type  and  the  more 
stringent  manufacturing  standards  that 
are  now  in  use. 

/2/  Cormsion  Protection — Corrosion 
Experts.  EPA  proposed  in  §  280.20(a) 
that  field-installed  cathodic  protection 
systems  should  be  designed  by  an 
;r.dependent  corrosion  expert.  The 
-Agency  requested  comments  on  the 
merits  of  this  approach,  and  several 
rinmments  were  received  by  EPA  on  this 
issue.  Most  of  the  comments  strongly 
opposed  the  requirement  of  an 
independent"  corrosion  expert  because 
"hey  felt  that  this  requirement  would 
place  an  unnecessary  rmanciai  burden 
on  owners  In  addition,  they  pointed  out 
that  the  term  "independenf  should  not 
be  required  because  very  few 
independent  corrosion  experts  are 
available.  Some  suggested  that  the  term 
"independent"  should  be  replaced  with 
"certified"  or  "qualified."  Others 


suggested  the  use  of  "in-houae"  expert 
because  an  "in-house"  corrosion  expert 
would  have  better  working  knowledge 
of  the  systems  to  be  protected,  condition 
of  use,  and  the  surrounding 
environmental  condition. 

Although  no  clear  evidence  was 
submitted  to  Indicate  that  corrosion 
protection  systems  that  are  designed  by 
independent  experts  would  perfonn 
belter  or  worse  than  systems  designed 
by  non-independent  experts, 
information  obtained  from  public 
comments  indicates  that  relatively  few 
independent  corrosion  experts  are 
available  to  fulfill  the  large  demand  for 
system  designs.  In  the  final  rule.  EPA 
hag,  therefore,  deleted  the  requirement 
that  the  corrosion  expert  must  be 
independent.  Thus,  the  use  of  in-house 
personnel  is  acceptable  provided  that 
they  meet  the  definition  of  "corrosion 
expert" 

Composite  Tanks.  In  the  preamble  to 
the  proposal  (52  FR  12698),  EPA  invited 
comments,  standards,  and  documented 
performance  data  for  FRP-steet 
composite  tanks  (also  called  "clad" 
tanks).  Several  comments  were  received 
by  EPA  on  the  issue  of  whether  or  not 
cathodic  protection  is  needed  for 
composite  tanks. 

EPA  believes  that  cathodic  protection 
for  this  type  of  tank  is  not  needed 
because  the  exterior  of  the  steel  tank  is 
bonded  to  a  thick  fiberglass  shell  that 
has  inherent  corrosion  resistance 
properties.  EPA  was  unable  (o  identify 
one  case  where  this  type  of  tank  has 
failed  due  to  corrosion  and  also  noted 
that  one  major  manufacturer  of  this  type 
of  tank  recently  began  to  offer  Ufetime 
guarantees  from  failure  for  its  tanks. 
Thus,  in  the  final  rule.  EPA  has  retained 
the  provision  that,  as  long  as  these  tanks 
are  designed  and  manufactured 
according  to  a  recognized  national 
standard  of  practice,  FRP-steel 
composite  tanks  do  not  require  cathodic 
protection. 

At  proposal,  industry  codes  for 
composite  tanks  were  still  in  draft  form. 
Commenfers  suggested  that  composite 
tanks  should  be  excluded  from  the  final 
rule  until  UL  1746  is  final.  EPA  disagrees 
with  this  comment  because 
manufacturers  are  now  being  approved 
under  this  standard  in  its  draft  form. 
Moreover,  EPA  has  amended  the  rule  to 
reference  a  new  indu.stry  consensus 
design  standard,  ACT-lOO,  "for  the 
fabrication  of  FRP  clad  or  composite 
underground  storage  tanks"  submitted 
by  a  commenter  Accordingly,  EPA  has 
concluded  that  it  is  unwarranted  lo 
delay  allowing  the  use  of  composite 
tanks  given  their  outstanding 
performance  to  date  and  the  availability 


of  the  ACT-lOO  design  standard  and  the 
draft  UL  1746  performance  standard. 

No  12,000  ohm/cm  Exclusion.  As 
discussed  in  the  preamble  to  the  April 
17. 1987,  proposal  (52  FR  12D98).  EPA 
had  proposed  dropping  the  12.000  ohm/ 
cm  exclusion  for  underground  tanks 
contained  in  the  Interim  Prohibition  (see 
section  9003[g)(2(  of  RCRA).  As  slated  in 
the  proposal,  this  measurement  alone 
does  not  adequately  define  a  soil's 
propensity  to  corrode.  Soil  resistivity 
varies  with  depth  and  moisture  content 
and  corrosivity  has  been  demonstrated 
in  soil  with  a  30,000  ohm/cm  reading. 

Many  comments  were  received  by 
EPA  on  this  issue.  Some  requested  that 
EPA  retain  the  12.000  ohm/cm  exclusion 
in  the  final  rule.  Others  agreed  with  the 
proposed  approach  stating  there  is  no 
technical  basis  to  establish  a  single 
number  by  which  the  corrosivity  of  all 
soils  can  be  measured.  EPA  continues  to 
believe  that  use  of  a  single  resistivity 
variable  is  Inadequate  to  measure  the 
propensity  to  corrode.  Therefore.  EPA 
has  decided  not  to  include  the  12,000 
ohm/cm  exclusion  in  the  final  rule. 

Some  commenters  suggested  that 
there  are  situations  where  the 
surrounding  soils  are  not  corrosive  and 
requested  that  a  mechanism  for  relief 
from  the  corrosion  protection 
requirements  be  provided  for  those 
situations;  for  example,  a  soil  that  is 
uniform  and  very  dry  (low  moisture 
content),  where  the  groundwater  table 
continuously  stays  several  feet  below 
the  bottom  of  the  UST  installation,  and 
the  area  above  the  installation  is  paved 
to  prevent  percolation  of  rainfall  and 
runoff  EPA  agrees  with  these 
commenters  and  is  including 
S  2dl.20(a)|4).  which  allows  an 
exemption  for  metal  tanks  from  the 
requirement  that  all  UST  systems  be 
corrosion  protected  provided  that  a 
corrosion  expert  determines  that  the  site 
is  not  r.nrrosive  enough  to  cause  a 
release  during  the  tank's  operating  life. 
In  addition,  owners  and  operators  must 
retain  records  of  this  determination  for 
the  operational  life  of  the  tank.  These 
records  should  include  evidence  of  the 
corrosion  expert's  qualifications  and  the 
results  of  the  site  assessment 

Alternative  Designs.  In  the  proposed 
rule  (5  280.20(a)(4|).  other  tank  designs 
are  allowed  if  the  implementing  agency 
determines  them  to  be  no  less  protective 
of  human  health  and  the  environment  In 
response  to  the  proposal,  commenters 
requested  approval  for  several  types  of 
tanks  including  those  constructed  of 
concrete,  stainless  steel,  and  steel 
encased  in  polyethylene.  Several  other 
commenters  reported  to  the  Agency 
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other  potentially  useful  designs  such  as 
nylon  tanks. 

As  a  result  of  these  comments.  EPA 
sought  information  on  several  of  these 
alternative  designs  and  continues  to 
believe  ihat  with  certain  materials  of 
construction  and  under  certain  site- 
specific  soil  conditions,  alternative 
systems  can  be  designed  that  will 
adequately  protect  human  health  and 
tht  environment  In  addition.  FJ.A  is 
aware  of  new  design  techniques  being 
researched  that  appear  promising  but 
are  not  commercially  available.  The 
Agency  does  not  desire  to  restrict  or 
eliminate  emerging  technologies  and 
rt-cognizes  the  numerous  sile-specific 
factors  that  may  allow  for  the  use  of 
alternative  designs.  Therefore,  today's 
nilc  continues  to  provide  that  the 
implementing  agency  may  approve 
allernaUves  that  are  no  less  protective 
of  human  health  and  the  environment 
than  the  specified  designs. 

The  Agency  has  not  however,  added 
any  of  these  altemathe  designs  lo  the 
designs  specifically  allowed  by  the 
regulation  because  there  is  not  enough 
documented  history  about  the 
performance  of  these  systems  or 
industry  consensus  codes  governing 
their  fabncation  and  use.  One  system, 
for  example,  consists  of  a  steel  lank 
surrounded  by  a  thick,  high-density 
polyethylene  "iacket."  The  "iackct"  is 
intended  to  provide  both  corrosion 
protection  and  secondary  containment 
It  h.^s  been  reported  to  EPA  that  over 
1 ,000  of  these  tanks  have  been  installed. 
Some  local  and  slate  implementing 
iifif  ncies  have  been  approving  tiiis 
(iestgn.  Sometimes,  speciflc  monitoring 
iir  demonstrations  have  been  required  to 
injure  that  the  design  provides 
protection  equal  lo  that  provided  by  the 
other  types  of  protected  tanks.  It  has 
also  been  reported  that  several 
rrifinufacturers  of  this  type  of  lank  have 
l.'t-i>un  the  process  of  working  with 
independent  testing  laboratories  toward 
developing  testing  and  evaluation 
methods  for  steel  tanks  encased  in 
noncuaodible  secondary  containment 
structures.  This  process  may  take 
several  years  to  complete  however  The 
Agency  does  not  wish  to  unduly  restrict 
the  use  of  this  type  of  product  in  the 
interim  and  recognizes  that  the 
manufacturers  need  to  have  continued 
product  sates  to  be  able  to  fund  the 
needed  development  and  testing  nf 
these  evaluation  methods.  Thus.  EPA 
Views  Ihe  type  of  approval  allowed 
under  §  2ao.20(a)i4)  as  essential  to  the 
contuiued  development  of  such  new 
tank  systems.  For  example,  the  long- 
term  performance  of  a  system  is  difficult 
to  establish  in  the  absence  of  allowing 


actual  installations  in  the  field. 
Accordingly,  the  final  rule  preserves  the 
proposal's  allowance  of  the  use  of 
alternative  new  designs  as  long  as  they 
are  approved  by  implementing  agencies 
lo  adequately  protect  human  health  and 
the  environment 

Implementing  agency  approval  of 
alternative  new  tank  designs,  or  special 
designs  for  specific  sites,  will  only  be 
provided  if  the  UST  system  is 
determined  to  be  no  less  protective  of 
human  health  and  the  environment  than 
the  other  types  of  tanks  already  Usted  in 
today's  rule  Accordingly,  an  alternative 
design  must  meet  the  two  basic  criteria 
that  all  of  the  other  methods  meet:  (1)  It 
must  be  designed  and  constructed  to 
prevent  releases  due  lo  structural  failure 
for  the  operating  life  of  the  system,  and 
(2)  it  must  be  designed  to  prevent 
releases  due  lo  corrosion  for  its 
operating  fife.  For  example,  the 
■jacketed"  tanks  described  earher 
obviously  meet  the  structural  criteria 
because  earJi  inner  steel  lank  is  built  lo 
the  U.L.  58  standard.  These  types  of 
tanks  are  also  designed  lo  prevent 
releases  due  to  corrosion  because  the 
secondary  containment  jacket  isolates 
the  steel  tank  from  the  surrounding  soil. 
However,  in  the  absence  of  an  existing 
consensus  code  applicable  to  the  jacket, 
or  a  long-term  performance  record,  it  is 
difficult  to  determine  if  releases  due  to 
corrosion  will  be  prevented  for  the 
tanks'  operating  life.  Thus,  the 
implementing  agency  could  allow  the 
use  of  this  type  of  tank  if  a  nahonal 
consensus  code  is  eventually  developed 
for  the  jacket  or  this  outer  jacket  is 
determined  to  be  free  of  holes  at  least  as 
frequently  as  cathodically  protected 
tanks  are  checked  (after  installation  and 
every  3  years  thereafter).  The  integrity 
of  this  outer  jacket  can  be  ensured  in 
several  ways,  including  several  methods 
of  interstitial  monitoring  or  the  periodic 
performance  of  a  tank  slructure-lo-soil 
potential  measurement  by  a  cathodic 
protection  tester. 

b.  Piping  Hequinments  ($  2B0^b}). 
The  proposed  rule  |52  FR  12698) 
required  the  same  corrosion  protection 
for  piping  systems  as  used  for  the 
underground  storage  tank  itself.  Two 
typefi  of  protection  systems  were 
allowed:  fiberglass  piping,  or  coated  and 
cathodically  protected  steel  piping.  The 
same  as  for  the  tanks,  provisions  for 
approval  of  allemalive  piping  methods 
were  also  proposed.  Today's  rule 
remains  largely  as  proposed,  although 
the  requirement  for  an    independent 
corrosion  expert"  has  been  revised  to 
delete  the  requirement  for 
independence,  and  an  option  for 
approval  of  alternative  designs  by  a 


corrosion  expert  has  been  added.  These 
issues  are  discussed  below.  In  addition. 
the  extent  of  corrosion  protection  of 
components  and  possible  alternate 
matenals  of  construction  were 
highlighted  as  issues  in  the  proposal  for 
public  comment  and  are  discussed  in 
detail  below. 

(1)  Independent  Corrosion  Expert 
EPA  proposed  in  §  280.20(b)  that  steel 
piping  coated  and  cathodically 
protected  with  a  field-installed  cathodic 
protection  system  must  be  designed  by 
an  independent  corrosion  expert  The 
Agency  requested  comments  on  the 
merits  of  tliis  approach.  Several 
comments  were  received  by  EPA 
regarding  the  need  for  an  independent 
corrosion  expert  concerning  the 
protection  of  steel  tanks.  (See  section 
IV.B.l.a.(2).  for  a  discussion  of  this 
issue.)  In  response  lo  these  comments. 
EPA  has  removed  the  requirement  thai 
the  corrosion  expert  must  be 
independent. 

(2)  Corrosion  Protection  of  Tank 
System  Components.  The  Agency 
invited  comments  on  which  tank 
cc*mpanents.  if  any.  should  be 
cathodically  protected  and,  if  cathodic 
protection  is  not  required,  what  form  of 
corrosion  protection  is  appropriate. 
Several  comments  were  received  by 
EPA  on  this  issue-  Some  suggested  that 
EPA  should  require  cathodic  protection 
on  FRP-Bteel  composite  tanks  as  well  as 
any  steel  fittings  on  FRP  tanks.  Some 
suggested  that  all  metallic  components 
of  the  UST  system,  including  metallic 
connectors,  swing  joints,  flexible 
connectors,  and  riser  connections 
should  be  coated  or  cathodically 
protected.  Other  commenters  suggested 
that  cathodic  protection  on  steel  fittings 
on  FRP  tanks  is  unnecessary  and  that 
components  like  bung  hole  plugs  and 
pump  housings  do  not  need  cathodic 
protection. 

EJPA  agrees  with  the  commenlen*  who 
stated  that  cathodic  protection  of  tank 
fillings  is  not  needed  because  these 
components  are  located  at  the  top  of  the 
tank  and  rarely  contact  the  sloied 
product  Section  2a0.20(a )  of  the  final 
rule  has  been  modified  lo  restrict  the 
applicabihly  of  the  corrosion  protection 
requirements  to  "any  portion 
underground  thai  routinely  contains 
product" 

EP.^'s  causes  of  release  study 
indicates  that  the  operational  piping 
portion  of  UST  systems  is  twice  as  likely 
as  the  tank  portion  to  be  the  source  of 
the  release.  I*ipmg  failures  are  caused 
equally  by  poor  workman.ship  and 
corrosion.  Threaded  metal  areas  made 
active  by  threading  have  a  high 
propensity  to  corrode  if  not  coaled  and 
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CcJthodically  protected.  Today's  rule 
specifically  requires  the  corroaion 
protection  of  operational  underground 
piping  and  components  that  are  in 
contact  with  the  soil  and  convey  product 
to  or  from  the  tank  (e.g..  flexible 
connectors,  swing  joints,  pipe  fittings, 
and  impart  valves),  whether  m  metalhc 
or  FRP  piping  runs.  Nonoperational 
components,  such  as  vent  and  vapor 
recovery  Imes.  on  the  other  hand,  need 
nnl  have  corrosion  protection  because 
these  components  should  never  conlain 
free  liquid  product,  particularly  under 
today's  requirements  for  overfill 
prevention  {see  S  280-30),  Metallic 
components,  such  as  swing  joints,  do  not 
need  cathodic  protection  if  they  are 
placed  in  pump  housm^s  and  are  not  in 
contact  with  the  ground. 

The  Agency  also  mviled  suggestions 
on  the  use  of  pipes  other  than  FRP  and 
corrosion-protected  steel  pipe.  One 
commenter  suggested  use  of  copper 
tubing.  Today  s  rule  allows  copper 
tubing  under  two  circumstances.  First. 
copper  piping  would  be  allowed  if  a 
corrosion  expert  determines  that  the  site 
is  no!  corrosive  enough  to  result  in  a 
release  dunng  the  operational  life  of  the 
piping  Second,  copper  piping  would  be 
allowed  if  the  design  and  construction 
methods  and  corrosion  protection  are 
determined  by  the  implementing  agency 
to  prevent  the  release  of  any  stored 
substances  m  a  manner  no  less 
protective  of  human  health  and  the 
environment  than  the  requirements  in 
§  280.20(b)  (1).  (2)  and  (3). 

c.  Spill  and  OverfUl  Control 
(§  28020fc}).  Design  and  construction 
requirements  for  new  UST  systems 
include  spill  and  overfill  equipment 
requirements.  These  additional 
requirements  are  discussed  below  in 
section  IV  C.1-,  "Spill  and  Overfill 
Control.  ■ 

d-  Other  Issues,  fl/  Internal  Corrosion 
In  The  preamble  to  the  April  17  proposal 
{ 52  FR  12699).  EPA  solicited  comments 
on  whether  internal  corrosion  could 
become  a  major  source  of  failure.  EPA 
requested  comments  based  on  the 
industry's  field  expenences  with 
internal  corrosion  protection  systems  in 
terms  of  design,  mstallation.  efficacy  of 
performance,  and  problems  found  EPA 
also  requested  information  on  the  need 
for  internal  corrosion  protection  and 
whether  it  should  be  required, 
particularly  for  all  new  steel  UST 
systems- 

The  Agency  has  received  several 
comments  on  this  issue.  Many  expressed 
the  opinion  that  mtemal  corrosion  is  one 
of  the  causes  of  lank  leaks.  Some 
suggested  mandating  internal  tank  lining 
!o  reduce  or  to  eliminate  internal 
corrosion  and  thereby  prevent  leaks. 


Some  suggested  that  EPA  require  the 
use  of  striker  plates  below  fill  and  gauge 
fittings  A  few  suggested  requiring  the 
use  of  soft  tipped  inventory  dipsticks. 
Some  commenters  look  the  position  that 
internal  corrosion  is  not  a  problem  and 
should  not  be  regulated 

EPA  agrees  with  the  commenters  who 
argued  that  tank  lining  will  reduce  the 
incidence  of  failures  resulting  from 
internal  corrosion.  The  Agency  is  not, 
however,  mandating  the  requirement  of 
tank  lining  on  new  tanks  because  it  has 
concluded  that  striker  plates,  now 
required  under  the  consensus  codes. 
solve  the  problem.  At  present,  evidence 
is  limited  concerning  the  potential  of 
internal  corrosion  to  cause  newly 
constructed  tanks  to  fail.  Eletimates  of 
the  incidence  of  internal  corrosion- 
induced  tank  failures  range  from  5  to  60 
percent  of  the  total  steel  tank 
population.  Several  tank  lining 
companies  submitted  data  that  indicate 
internal  corrosion  is  a  significant  cause 
of  release.  By  contrast,  internal 
corrosion  was  not  found  to  be  a 
significant  cause  of  release  in  an  EPA- 
sponsored  study  of  over  400  tank 
closures  carefully  investigated  by 
Suffolk  County.  New  York,  health 
department  o^icials.  The  results  of  this 
study  and  other  information  lead  the 
Agency  to  believe  that  the  incidence  of 
steel  tank  failures  due  to  internal 
corrosion  is  probably  less  than  10 
percent  of  the  total  tank  universe,  that  it 
occurs  most  often  in  smaller  tanks,  and 
that  it  takes  place  later  in  the 
operational  life  of  these  tank  systems. 
The  few  cases  of  internal  corrosion 
holes  tfaat  were  witnessed  in  this  study 
appeared  to  be  generally  located  at  the 
bottom  of  the  lank  fill  pipe  opening  and 
often  could  have  been  prevented  if 
striker  plates  had  been  used.  These 
findings  are  corroborated  by  numerous 
tank  manufacturers  who  submitted 
comments  on  the  proposal,  citing  their 
collective  experiences  that  internal 
corrosion  is  not  a  problem  on  tanks 
equipped  with  striker  plates.  Many  of 
them  suggested  that  the  use  of  striker 
plates  below  the  fill  and  gauge  fittings 
wdl  protect  the  primary  location  where 
mtemal  corrosion  occasionally  breaks 
through. 

EPA  agrees  with  the  comroenters  who 
believe  that  stnker  plates  can  largely 
eliminate  the  internal  corrosion 
problem.  The  final  rule,  however,  does 
in  effect,  require  the  use  of  striker  plates 
because  they  are  standard  on  new  steel 
tanks  and  included  in  the  referenced 
codes  of  practice  developed  by 
nationally  recognized  associations  or 
independent  testing  laboratories.  The 
Agency  agrees  with  commenters  who 
suggested  that  the  use  of  soft-tipped 


dipsbcks  will  also  reduce  internal 
corrosion.  The  final  rule  does  not. 
however,  include  tins  alternative 
because  it  is  not  needed  with  striker 
plates  now  standard  on  all  tanks- 

(2}  Man  ways.  The  Agency  requested 
comments  and  information  about  the 
required  use  of  manways  on  top  of  new 
tanks  and  whether  traditional 
"bunghole"  systems  of  tank  entry  would 
result  in  a  significant  reduction  in 
releases.  Several  comments  were 
received  by  EPA  on  this  issue. 
Commenters  were  divided  on  the 
requirements  of  manways.  Some  of  them 
felt  that  manways  do  not  reduce  the 
number  of  leaks,  but  may  instead  add 
another  potential  source  of  release. 
Some  felt  that  the  requirement  of 
manways  is  necessary  because  a 
number  of  costly  release  investigations 
can  be  avoided  by  manual  inspection 
from  inside  a  tank.  A  few  commenters 
supported  manways  but  fell  that  their 
use  should  not  be  mandated 

EPA  agrees  with  the  commenters  who 
recommended  manways  as  a  sound 
practice  but  believed  Ihey  should  not  be 
required  in  the  final  rule.  Although 
manways  facilitate  the  manual 
mspeclion  of  the  interior  of  a  tank,  other 
forms  of  release  detection  make  internal 
inspections  and.  thus,  ihe  use  of 
manways  unnecessary  (see  discussion 
in  section  IV.B.2.g.(2).  concerning 
iniemal  inspections  and  release 
detection). 

Z.  Installation  (SS  280.20  (d)  and  (e)) 

a.  Overview.  As  was  discussed  in  Ihe 
preamble  to  the  April  17  proposal  (52  FR 
12700-12702).  improper  installation  is 
often  a  cause  of  release  from  various 
components  of  the  UST  system.  The 
public  comments  on  the  original 
proposal  and  on  the  Supplemental 
Notice  (December  23.  1987)  have 
reinforced  the  belief  that  proper 
inslaltution  is  critical  to  preventing 
releases  from  the  UST  system.  The  new 
causes  of  release  information  obtained 
by  the  Agency  since  proposal  (which  is 
discussed  in  section  II.F.2.  of  this 
preamble)  indicates  that  improper 
installation  is  one  of  the  major  causes  of 
underground  storage  tank  and  piping 
failures.  Additionally,  the  majority  of 
mdustry  experts  felt  that  improper 
installation  causes  many  of  the  piping 
failures.  TTiough  the  reported  failure 
rates  of  FRP  and  prolected-sleel  tanks 
are  very  low.  failures  that  have  occurred 
are  usually  related  to  improper 
installation 

Some  of  the  installation  practices  that 
have  been  identified  as  leading  to  UST 
system  releases  include:  Non- 
homogeneous  backfill,  which  ts  often 
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cited  as  causing  localized  corrosion  of 
unprotected  steel  tank  system 
componefits;  improper  selection  and 
placement  of  backfill,  which  leads  to 
structural  failure  in  FRP  tanks:  loose 
filting  in  the  bungs  and  vent  hnes,  which 
leak  when  the  tank  is  overfilled:  and 
improper  layout,  fabrication,  and 
installation  (backfill  placement  and 
inadequate  cover)  of  the  delivery  piping, 
which  can  lead  to  loose  or  broken  pipe 
and  fittings. 

The  proposed  rule  addressed  these 
installation  problems  in  S  260.20  (c)  and 
(d).  Section  260.20(c)  listed  the  specific 
requirements  for  conducting  a  proper 
installation.  Section  280.20(dt  required 
owners  and  operators  to  indicate  on  the 
notification  form  how  proper  installation 
was  ensured.  The  comments  and 
revisions  for  the  final  rule  on  both  of 
these  sections  are  discussed  in  more 
detail  below. 

b.  Installation  Practices.  EPA 
proposed  in  S  2S0.20(c)  that  all  tanks 
and  piping  be  installed  in  accordance 
with  the  manufacturer's  instructions  and 
nine  specific  requirements  that  were 
based  on  the  major  installation  steps 
outlined  m  two  industry  codes: 
Petroleum  Equipmeni  Institute  RPlOO-88 
and  American  Petroleum  Institute  161S. 
The  Agency  requested  comment  on  this 
approach,  in  particular  the  use  of  a  final 
system  test,  after  backfill  is  placed 
around  the  storage  system  but  before  it 
IS  placed  into  operation,  to  ensure 
proper  installation. 

Comments  were  received  that 
supported  the  proposed  approach.  Many 
commenters.  however,  suggested 
refinements  or  exceptions  to  several  of 
the  nine  specific  requirements.  In 
addition,  the  industry  consensus  codes 
from  which  the  nine  requirements  were 
derived  have  been  revised  and  reissued 
since  the  proposal.  These  two  codes  are 
now  in  substantial  agreement,  and  their 
recommended  practices  are  reported  to 
be  widely  used  by  installers.  One  of  the 
reasons  that  the  Agency  included  the 
nine  specific  installation  provisions  in 
the  proposal  was  to  emphasize  certain 
important  basic  points  already  set  forth 
in  the  national  consensus  codes. 

EPA  now  believes  that  the  recently 
revised  codes  addressing  proper 
insIaiUtion  practices  are  even  closer  in 
representing  a  national  consensus  and 
provide  appropriate  guidance  for  proper 
installation.  The  nine  specific 
requirements  have,  therefore,  been 
deleted  from  the  final  rule  as 
unnecessary  and  are  replaced  with  a 
more  genera!  performance  standard  (in 
§  280.20  (d)  and  (e))  that  simply  requires 
that  owners  and  operators  ensure  that 
the  UST  systems  are  installed  in 
accordance  with  nationally  accepted 


codes  of  practice  and  the  manufacturers' 
instructions  (if  any). 

An  example  of  an  installation  practice 
that  requires  the  consideration  of  both 
the  national  consensus  codes  and  the 
manufacturer's  instructions  is  the  joining 
of  FRP  piping  to  metallic  components. 
The  consensus  codes  provide  general 
guidance  concerning  where  and  how  to 
make  such  joints,  but  the  two  major  FRP 
piping  manufacturers  provide  specific 
initiructions  concerning  the  details  of 
fabricating  this  type  of  joint. 

c.  Ensuring  Proper  Installation.  EPA 
proposed  in  §  2B0.2O{d)  thai  owners  and 
operators  indicate  from  a  list  of  methods 
on  the  proposed  notification  form  which 
method  they  used  to  ensure  proper 
installation.  Also,  proposed  $  280.20(d) 
required  that  owners  and  operators 
obtain  the  installer's  signature  certifying 
which  method  was  used  to  ensure 
proper  installation.  EPA  requested 
comment  on  the  advisability  of  requiring 
owners  and  operators  to  use  one  or 
more  of  these  methods  and  the  relative 
merits  of  each  method. 

In  general,  all  comments  supported 
EP.^'s  contention  that  requirements  for 
ensuring  proper  installation  are 
warranted.  Each  approach  that  EI^A  had 
identified  to  ensure  proper  installation 
was  favored  by  at  least  one  commenter 
No  data  were  submitted  to  EPA  in 
response  to  the  proposal  that  showed 
any  of  these  methods  to  be  unworkable, 
ineffective,  or  preferred  over  all  the 
others.  Therefore,  all  but  one  of  them 
have  been  retained  in  today's  fma!  rule. 
and  they  have  been  renumbered  as 
S  280.20(e). 

The  one  method  that  has  been  deleted 
from  the  final  rule  was  the  testing  for 
leaks  during  and  after  installation.  This 
method  was  deleted  because  all 
national  consensus  codes  for 
installation  require  such  testing  during 
and  after  installation  and  thus  this 
testing  is  part  of  proper  installation 
under  S  2B0.20(d).  and  not  an  optional 
method  of  certification  as  required 
under  S  280.20(e), 

Other  methods  of  ensuring  proper 
installation  were  suggested  by 
commenters.  The  first  suggestion  was  to 
certify  owners.  Although  the 
certification  of  owners  could  improve 
installation  practices,  the  Agency  is 
concerned  that  the  implementation  of  an 
education  and  testing  program  of  this 
magnitude  would  be  very  difficult  to 
accomplish  and  not  likely  to  be  very 
effective,  because  owners  do  not  usually 
install  their  own  tanks.  Some 
commenters  suggested  that  EPA  develop 
a  national  installer  certification 
program.  EPA  believes,  however,  that 
Implementing  such  a  orogram  at  the 
national  level,  paiticuJariy  given  the 


large  number  of  installers  necessary, 
would  be  unworkable  and  would  delay 
implementation  of  this  rule.  Also,  the 
fact  that  proper  installation  can  be 
effectively  ensured  by  a  variety  of 
approaches  makes  a  national  program 
for  certification  of  installers 
unnecessary.  EPA  believes  that  slate 
and  local  governments  are  in  a  much 
better  position  to  develop  such  programs 
as  they  deem  necessary. 

Some  commenters  suggested  requiring 
certification  of  installers  by  a 
professional  organization.  EPA  is  not 
aware,  however,  of  any  professional 
association  that  is  in  a  position 
currently  to  certify  the  large  number  of 
installers  expected  to  be  needed  in  the 
following  years  and,  therefore,  has  not 
required  such  certification  m  the  final 
rule- 

Section  280.20(e)  of  the  final  rule 
requires  owners  and  operators  to 
indicate  on  the  notification  form  which 
method  for  ensuring  proper  installation 
was  used.  Although  EPA  believes  that 
the  use  of  one  or  more  of  Ihe  methods 
allowed  (i.e.,  manufacturer  or 
implementing  agency  certification  of  the 
installer  inspection  of  the  installation 
by  a  professional  engmeer  or  the 
tmplemenlal  agency:  completion  of 
manufacturers  installation  checklist:  or 
another  method  as  approved  by  the 
implementing  agency]  vnW  improve 
installation  practices  today's  allowance 
of  a  variety  of  methods  will  give  owners, 
operators,  and  implementing  agencies 
fiexibility  to  choose  the  most 
appropriate  methods, 

EPA  has  also  retained  the  requiremeni 
in  the  final  rule  that  owners  and 
operators  obtain  the  installer's 
certification  that  the  installation  was 
properly  performed.  Thus.  §  280.22(f)  of 
the  final  Notification  Requirements 
requires  owners  and  operators  to  have 
the  installer  certify  on  the  notification 
form  that  the  UST  system  was  installed 
in  accordance  with  the  performance 
standards  of  §  280.20(d).  A  signature 
block  is  provided  on  the  notification 
form  for  the  installer.  EPA  intends  that 
owners  and  operators  will  obtain  the 
signature  of  the  person  primarily 
responsible  for  the  installation  of  the 
tank  and  piping  system.  In  cases  where 
the  owner  functions  as  the  general 
contractor,  hiring  several  parties  to 
conduct  the  tank  and  piping  installation. 
then  the  owner  could  be  considered  the 
installer. 

In  the  proposal  preamble,  comments 
were  requested  on  the  advisability  of 
requiring  a  site  plan  and.  if  it  were 
required,  what  level  of  detail  was 
nece8sar>'.  Most  commenters  favored 
the  requiremeni  for  a  site  plan  but 
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differed  on  Lhe  level  of  detdij  required 
for  rh*;  plan.  Same  commenlers  favored 
a  simple  sketch  and  others  Uvored  an 
engineering  drawing  thai  would  locate 
the  tarJ^s  and  the  piping,  indicate  the 
sizes  and  routrng  of  the  piping,  and 
indicate  the  locaiion  of  structures  on  the 
site.  Information  obtained  from  the 
"Cauaes  of  Release  Sttidy"  fsee  section 
U.F.2.  of  today's  preamble]  indicates 
that  site  plans  are  prepared  volunlarily 
by  most  major  corporations  and  are 
required  in  some  jurisdictions  when 
applying  for  building  permits. 

The  Agency  has  determined  that  ft 
will  not  make  site  plans  a  requirrd 
rt'cord  because  it  is  no?  necessary  fo 
ensure  compliance  with  the  technical 
requirements  promuigalfd  today.  A  site 
plan  is.  however,  a  use^Jl  tool  for 
owners  and  operators.  The  Agency 
r.utes  thdf  si'e  plans  are  recommended 
in  recent  updates  of  national  codes 
addressed  to  the  installation  of  new 
L'ST  systems. 

3,  Upgrading  of  Exialing  Systexna 
(§zao,2ii 

EPA  proposed  in  |  2a0.21fa)  that 
withm  Ifl  year?  after  the  effective  date 
of  the  fmal  rule,  all  existing  UST 
sysf'^ms  conply  with  the  requirements 
for  new  L'ST  iystams  under  {  280-20  and 
hive  a  Seiii- installed  cartiodic 
prntectiOT:  systein  designed  by  an 
mdependenr  conrmion  experX.  If  these 
requirements  could  not  be  met.  these 
L"ST  systems  wnuld  have  to  be  closed. 
The  Ageiu:y  r^tqiiesfed  comments  on 
these  propoied  reqiiireniests  and  the 
need  for  ufgrnding  UST  systems  to 
prevent  releases  (ste  52  FR  12702- 
12705). 

a.  Mandatory  Upgrading  Schedule.  (J) 
Overview-  EPA  concluded  in  the 
proposal  (52  FH  12702-12704)  that  the 
universe  of  1.4  to  2  millron  existing  L'ST 
systems  presents  a  sigmficani  threat  to 
the  public  health  and  environment  from 
product  rokrtses  due  *o  spiUs,  overfills, 
and  corrosion  of  unprorected  steel  tank 
systems.  Presently,  the  ma|onty  of 
existing  UST  systems  ^re  not  equipped 
with  any  cif  th«  release  prevsntion  or 
detection  featrires  that  were  proposed. 
The  Ageacy  also  concluded  that  if  these 
existing  .systems  we'-e  retroTilted  with 
safeguards  proposed  for  new  UST 
systems,  a  significarJ  auoiber  of  product 
releases  couM  be  prevented  or 
minimized 

EPA  propcsed  two  different  schedules 
for  implementing  UST  system  upgrades: 
One  for  installation  <^  release 
prevenuon  (corrosjon  proleclion  and 
spill/overfiil  controUUand  another  for 
release  dtleclion. 

■  Corrosion  protection  (which  would 
consist  of  calhodic  protection  for  hare 


steel  tanks,  for  example),  and  spill  and 
overfill  controls  were  propoeed  to  be 
mstalled  at  all  existing  UST  systems 
within  10  years  (see  S2  FR  12774  and 
12779). 

*  Release  detection  at  unprotected 
and  protected  exJstiag.  UST  systean  was 
proposed  to  b«  phased  in  at  3  and  5 
years,  reapectiveiy.  with  monthly 
release  detection  monitoring  proposed 
for  ali  UST  systems  after  10  years. 

•  UST  systems  that  could  not 
implement  a  reliable  and  effective 
release  detecttoa  method,  or  thai  did  not 
nieef  upipBiie  requirements  for  corrosion 
protection  and  spill  and  overfill  controls, 
within  the  reqiured  time  &ames 
proposed  were  to  be  replaced  (to  meet 
new  tank  standards)  or  permanently 
closed. 

The  proposed  implementation 
srhedule  for  release  deltcrnin  hati  been 
Lhnn^ed  in  rhe  final  rule  to  requice 
existing  LST  v^stems  -Xi  phase  in 
r*>fpa'W  detecnon  based  un  d^  over  (he 
first  S  years  afier  the  rule  s  effective 
date.  (Further  discussion  about  the 
Agency's  rationale  for  changmg  this 
proposed  requirement  is  presented  In 
section  rV-D.3.  a£  today  I  preamble.)  In 
todays  6nal  ruk.  the  Agency  h^s 
retained  the  proposed  requirement  thai 
all  substandard  existing  L'ST  systems  be 
closed,  pepiaced.  or  retrofitted  with 
LurrosuMi  ppotectian  and  spill  and 
overfill  control  equipment  within  IQ 
years  rfler  the  rule  s  effective  date.  The 
final  requirements  concerning  the 
upgrade  of  corrnsion  protection  and  spill 
and  overfill  coatrols  [indicating  public 
r.i?mment8  on  (hjs  issue)  are  discussed 
below.  The  schedule  issues  are 
discussed  first,  followed  by  the 
upgrading  methods. 

(2)  Approaches  to  Today's  Rule. 
During  development  of  tiie  proposed 
rule,  the  Agency  considered  several 
approaches  and  requirements  for 
scheduling  upgrade  and  replacement  of 
existing  subsl'imiard  UST  systems, 
including:  rap>«i  upgrarU  and 
replacement  (e.g..  w:lhin.5toayear»), 
gradual  upt^raiie  and  ntplacement 
(within  6  (o  I2yearstv  and  no  required 
upgrade  and  replacement  of  existing 
LIST  systems.  S'A  selected  the  gradual 
approach^ pT'-'posing  that  all  existing 
UST  systems  stormg  cegulated 
substances  be  required  to  either  upgrade 
to  new  tank  standards  within  10  years 
I  '.hrough  retrofiUing  or  replacement)  or 
be  permanently  closed. 

Many  commenters.  mcluding  several 
segments  of  the  UST  service  industry. 
supported  the  lO-year  upgrade  period. 
believing  that  this  is  a  reasonable  tune 
frame  to  allow  thetr  indaslry  to  respond 
to  the  large  universe  of  existing  tanks 
that  will  need  to  be  upgraded,  replaced. 


or  closed.  As  discussed  in  the  preamble 
to  the  proposal  (52  FR  127134).  one 
important  advantage  of  this  approarh  is 
that  il  appears  to  rompK-ment  current 
industry  trends  towards  upgraihng  or 
replacing  voluntarily,  while  setting  a 
clear  target  date  by  which  all  upgrades 
and  replacements  must  be  completed. 
This  approach  provides  flexihtlity  to 
implementing  agencies  by  allowing  them 
to  choose  from  numerous  alternative 
phase-in  approaches  (e.g.,  based  on  lank 
age.  tank  type,  or  environmental 
vtdnerability  of  the  site)  the  most 
appropriate  and  applicable  method  to 
achieve  an  orderly  transition  in  meeting 
the  ID-year  compliance  deadline.  In 
summary,  both  F.PA  and  many 
commenters  beheve  that  the  proposed 
10-year  compliance  pennd  w:il  provide 
time  that  is  adequate  to  implempnt  the 
required  improvements  at  the  I  4  in  2 
million  UST  systems  n-itionwuy' 

Other  commenters  stated  rhat  :he  \0~ 
yearmaadarory  upgrade  fKn«d  fsKn 
ambitious  and  should  be  relaxed  (or 
lengthened)  for  those  owners  and 
operators  with  multiple  tank-s.  with 
financial  limitations,  or  in  states  where 
upgrade/replacement  programs  have 
already  been  implemented.  EPA 
continues  fo  remain  unconvinced, 
however,  that  extending  the  proposed 
compliance  penod  will  significantly 
lessen  the  burden  on  multiple  tank 
owners  or  on  owners  and  operators  with 
limited  Rnancial  resources  because  if 
bare  steel  tanks  are  allowed  to  continue 
operation  after  10  years,  many  will 
eventually  leak  and  require  corrective 
action  that  is  much  mnr*'  bordcnaome 
than  upgrading.  EPA  also  txpects  that 
most  UST  owners  and  operators  will 
make  the  decision  to  upgrade  or  replace 
existing  UST  systems  within  10  years 
anyway  (see  52  FR  12071 ).  For  example, 
many  owners  and  operators  will  choose 
to  conduct  their  upgrades  prior  to 
implementation  of  release  detection 
(withiQ  the  first  3  years)  because  it  is 
more  cost  effective  and  practical  to 
implement  aH  required  upgrades  at  a 
Site  at  (he  same  time,  before  the  tank 
system  leaks 

Many  owners  and  operators  are 
currently  upgrading  or  replacing  their 
existing  UST  systems  in  response  to 
pressiires  other  than  Federal  regulatory 
requirements  (for  example,  voluntary 
upgrading  prap-ams.  insurance  and 
Itabihty  concerns,  and  Slate  and  local 
upgrading  requirements).  For  this 
reason,  some  commenters  suggested  that 
the  lOyear  mandatory  upgrade 
requirement  is  unnecessary  and  should 
be  deleted  from  the  regulations-  The 
Agency  agrees  that  these  positive 
upgrading  and  rspUceraent  trends  will 
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probably  continue  over  the  next  several 
years,  even  without  a  regulatory 
requirement.  EPA  is  concerned. 
however,  that  reliance  only  on  these 
voluntary  activities,  without  the  added 
incentive  of  a  regulatory  deadline,  will 
result  in  a  significant  number  of  UST 
systems  not  being  upgraded  or  replace 
over  the  next  10  years.  EPA  has 
concluded  that  thic  is  a  situation  (hat 
would  not  protect  human  health  and  (he 
environment  nationwide. 

Some  commenters  supported  a  phase- 
in  period  that  is  mure  rapid  than  the 
proposed  10  years  because  the  longer  it 
takes  to  upgrade,  the  more  releases  to 
the  environment  that  will  occur,  posing 
additional  risk  to  the  public  health  and 
environment.  More  than  half  of  all 
existing  UST  systems  are  over  10  years 
old  and  constructed  of  unprotected,  bare 
steel  without  any  spiU  and  overfill 
prevention  equipment.  EPA's 
information  on  causes  of  release  {see 
earlier  discussion  on  causes  of  release] 
confirms  that  these  tank  systems  are  the 
most  likely  to  have  releases  due  to 
corrosion,  piping  failures,  and  spills  and 
overfills.  Therefore,  the  Agency 
recognizes  thai  a  more  rapid  upgrade 
schedule  will.  a1  least  theoretically, 
prevent  a  significant  number  of  release 
incidences  that  may  occur  at  existing 
substandard  UST  systems. 

Other  Information  obtained  by  the 
Agency  during  development  of  the 
proposal  (see  52  FR  12704).  however, 
indicated  that  not  even  the  most 
aggressive  Slate,  local,  or  industry  UST 
programs  have  required  upgrading  or 
replacement  in  as  short  a  timeframe  as  3 
to  5  years  because  it  is  universally 
accepted  as  unimplementable  given  the 
nature  and  size  of  the  regulated 
community.  The  Agency  believes  that  a 
mandator*',  rapid  upgrading  approach 
could  not  be  successfully  implemented 
because  a  large  portion  of  the  regulated 
community  consists  of  small  businesses 
that,  if  faced  with  a  shorter  deadline. 
would  continue  their  substandard 
operations  resulting  in  widespread 
noncompliance.  Thu.s,  while  a  shorter 
upgrade  period  appears  theoretically 
advantageous  in  terms  of  the 
environmental  and  health  risks  avoided, 
EPA  has  concluded  that  it  is  unlikely  to 
genuinely  achieve  more  proleclion  of  the 
public  health  and  environment  than  the 
proposed  approach  because  it  is 
unimplementable  by  significant  portions 
of  this  regulated  community. 

Many  commenters  (those  supporting 
the  proposed  10-year  mandatory 
upgrade  period,  as  well  as  the  other 
approaches}  recommended  that  UST 
system  upgrades  and  replacements  be 
phased  in  using  a  staggered  approach 


over  the  upgrading  period.  They  believe 
that  this  would  lesson  the  burden  on  the 
UST  service  industry  by  preventing 
numerous  owners  from  waiting  unlil  the 
end  of  the  10-ycar  compliance  period  to 
complete  their  upgrades  or 
replacements.  Tank  age  was  the  factor 
most  frequently  suggested  as  the  basis 
for  phase-in  of  UST  system  upgrades 
because  of  the  belief  that  older  UST 
systems  have  the  greatest  probability  of 
leaking  due  to  corrosion  Others 
suggested  that  the  corrosive  nature  of  a 
site,  the  presence  or  absence  of 
corrosion  protection,  or  the 
environmental  vulnerability  of  an  art^a 
should  be  used  as  the  basis  for 
determining  the  upgrade  schedule. 
Given  the  enormous  size  of  the 
existing  UST  system  universe  and  the 
practical  implementation  difficulties  that 
owners  and  operators  face  as  they 
upgrade  necessary  improvements  to 
prevent  future  releases.  EPA  agrees  that 
the  implementation  of  the  upgrade/ 
replacement  requirements  should  be 
phased  in.  The  Agency  decided, 
however,  not  to  require  Ihe  phase-in  of 
UST  system  upgrades  or  replacements 
based  on  tank  age  or  any  other  factor  in 
the  final  rule  for  several  reasons.  First, 
EPA  believes  that  numerous  UST 
systems  will  be  upgraded  or  closed  over 
the  next  10  years  even  m  the  absence  of 
any  Federal  deadhne  in  the  regulations. 
Upgrading  programs  are  already  well 
underway  in  numerous  companies,  and 
more  are  expected  to  begin  nationwide 
in  response  to  these  regulations.  As 
discussed  earlier  in  the  background 
section  of  this  preamble,  numerous 
system  closures  will  also  occur  because 
of  this  new  regulatory  program.  Thus. 
EPA  has  concluded  that  only  a  portion 
of  the  existing  UST  system  owners  and 
operators  are  likely  to  wait  unlil  the  end 
of  10-year  complidnce  period  to 
complete  their  upgrades  or 
replacements.  Second,  upgrading  or 
replacement  represents  a  significant 
undertaking  for  UST  system  owners  and 
operators  and  the  Agency  has  identified 
many  appropriate  factors  (including,  for 
example,  tank  age.  site  location,  and 
other  business-related  reasons)  already 
being  successfully  used  by  owners  and 
operators  to  schedule  replacements/ 
upgrades.  In  an  attempt  to  stimulate 
scheduled  actions  and  company 
programs  in  this  area,  the  Agency  does 
not  want  to  artificially  restnct  them  to 
phase-in  programs  based  on  age.  Third, 
the  Agency  has  concluded  that  a  simple 
deadline  provides  a  clear  national  goal, 
and  that  this  is  all  that  is  necessary  to 
prompt  the  required  upgrading/ 
replacement  actions  over  the  lO-year 
period.  Finally,  today's  approach  of  a  lO- 


year deadline  provides  implementing 
agencies  with  the  freedom  to  decide 
whether  State  or  local  UST  programs 
should  hove  a  scheduled  phase~in  period 
and.  if  so.  the  methods  they  will  use  to 
doit. 

Finally,  some  comtnenters 
recommended  that  EPA  provide 
variance  procedures  in  the  final  rule  thai 
would  enable  the  avoidance  (or  delay) 
of  implementation  of  the  upgrading 
requirements  for  owners  and  operators 
who  show  reasonable  progress  in 
upgrading,  for  those  lacking  financial 
resources  to  upgrade,  for  protected 
tanks  installed  prior  to  final  rule 
promulgation,  and  for  States  where  UST 
upgrade  programs  have  already  been 
implemented.  The  use  of  such  variances 
in  the  final  rule  was  rejected,  however. 
because  the  Agency  believes  that  where 
upgrading  has  been  allowed  to  be 
phased  in  over  10  years,  there  is  no 
justification  for  further  delay  in  bringing 
substandard  systems  into  compliance 
with  requirements  necessary  to  ensure 
protection  of  human  health  and  the 
environment. 

b-  Tank  Upgrading  Methods  for 
Corrosion  Protection  (§  280.2 If bj). 
Today's  final  rule  allows  three  methods 
of  lank  upgrading  for  corrosion 
protection,  as  suggested  by  a  number  of 
commenters.  EPA  believes  that  each  of 
the  upgrading  methods  described  below 
has  been  demonstrated  to  be  protective 
of  human  health  and  the  environment. 

fl)  interior  Lining.  The  first  of  the 
options  for  upgrading  a  tank  is  lo 
internally  line  the  tapk  in  accordance 
with  the  lank  repaipprovisions  of 
§  280.33.  To  use  thisVechnique  as  the 
sole  method  for  meeting  the  corrosion 
protection  upgrade,  the  tank  must  be 
internally  inspected  after  10  years  and 
every  5  years  thereafter  The  inspection 
must  be  conducted  m  accordance  with  t 
code  of  practice  developed  by  a 
nationally  recognized  association  or 
independent  testing  lab  to  ensure  that 
Ihe  lined  tank  is  performing  adequately 
Interior  lining  used  as  the  sole  method 
ior  corrosion  protection  is  not  regarded 
as  a  permanent  upgrade,  but  is  adequate 
if  il  continues  lo  meet  original  lining 
design  specifications  as  determined  by 
periodic  inspections.  If  the  lined  tank 
does  not  meet  the  original  design 
specifications,  it  no  longer  meets  the 
upgrading  requirements  and.  if  it  cannot 
be  repaired  in  accordance  with  industry 
codes,  it  is  subject  to  the  unprotected 
tank  requirements  and  must  be  replaced 
after  1998. 

Numerous  comments  were  received 
suggesting  that  the  use  of  internal  tank 
lining  of  existing  UST  systems  should  be 
more  clearly  allowed  as  an  upgrade 


37132        Fedwai  Register  /  Vol    53.  Ni.    IBS  /  Friday.  September  23.  198B  /  Rulea  and  Regulations 


option.  Data  submitted  by  the 
commenlars  and  duta  developed  by  tlPA 
since  proposal  indicate  th^t  lined  t«mkj| 
rarely  caose  releases  to  the 
envkrooment  even  in  the  absence  of 
external  corrosion  protcrlion  mi-Hsurss. 
Tank  lining  haji  been  reported  by  Umng 
companies  aa  already  ha»tng  been  used 
to  repair  or  prevent  releases  in  ov«r 
300.000  h&HV.p.s,  uil  tank.s  and  ovar  7U,U00 
motor  fuel  tanks  during  the  last  25  years. 
Lhs!  year,  an  EPA-sponsored  study  at 
I  5T  programs  autaide  the  U.S.  revealed 
that  internal  Itmng  of  tanks  has  been  in 
wide  use  in  Europe  and  Canada  for  the 
pHst  decade.  At  least  one  major  insurer 
of  L'STi  m  the  VS.  requires  thai 
unprotected  steel  tanks  over  15  years  of 
age  be  lined  as  a  preventive  measure  for 
internal  corrosion. 

Several  experienced  lank  operators 
commented  that  if  steel  tanks  are 
prop*?r!y  lined  their  life  can  be  extended 
for  3t  least  10  years  with  leak-free 
performance.  They  noted  significant 
econoouc  and  operational  udviintd^s  tu 
Iinm^  alone  ds  an  upgrade  {e.g..  it  avoids 
the  need  to  reinstall  the  tank  and  can  be 
done  relatively  quickly),  tind  Ihey 
suggested  that  EPA  allow  tank  lining  as 
an  upgrade  option.  EPA  now  believes 
that  either  tank  lining  alone  or  tank 
lining  combined  with  external  cathodic 
protection  is  a  reliable  upgrade  measure. 
Accordingly,  the  final  rule  has  been 
revised  to  more  dearly  indii;ate  that 
these  are  acceptable  upgrade  oplions 
under  specific  ijir.deiines  and 
requirementii. 

EPA  also  agrees  with  cummenters  that 
internal  corrosion  is  a  potential  problem 
for  tanks  in  the  futaire  but  does  not 
believe  enouiih  e\'idence  is  available  to 
S'jg^eesf  rhat  requirmj?  tank  lining  for  all 
.steel  tanks  is  warranted  at  this  time 
Although  conimenlers  suhrmlled  data 
rh.it  demonstrated  the  existence  of 
iri'.rna!  corrosion,  there  were  cuaflicUng 
Views  as  to  its  frequency  and  cau.ses 
and  the  seventy  of  its  effects.  Some 
commenters  stated  that  all  tanks  more 
than  15  years  old  should  be  lined 
because  of  the  potential  for  failures  due 
to  internal  corrosion.  Other  commenters 
stated  thai  modem  fuels  and  tank 
management  practices  have  virtually 
eliminated  internal  corrosion. 

As  previously  addressed  in  the 
discu5sion  of  mternal  corrosion  under 
the  new  lank  standards  (section 
IV.Bl.d.).  EPA  believes  that  motsl 
internal  cornssion  incidents  have  been 
due  to  dip-sticking  tanks  without  striker 
plates.  Now  thdt  striker  plates  are 
standard  equipment  on  tanks,  the 
problem  of  internal  corrosion  for  newer 
tanks  has  been  substantially  resolved. 
In  the  final  rules,  tanks  over  10  years  of 


dge  muat  be  either  internally  inspected 
or  tined  ta  meet  the  upgrade 
requiremeiifii.  U  iatemal  corrosion  is 
occumng.  thff  iateraai  inapection  wijl 
detect  iL  The  Luang  cades  tei|aire  rfti* 
in.stalljti(»n  of  slhitct  plates.  Although 
EPA  *i»iU  continue  to  study  Ihis  pntentia! 
problem  in  th«  coming  years,  the  Una\ 
rule  does  not  require  lotemal  corrosion 
prolectioB  practicRS  beyond  what  is  now 
contained  m  industry  codes. 

(2}  Cathodic  Pivtection.  A  second 
option  £or  upgrading  a  tank  is  cathodtc 
protection.  Section  2ft0.211b||2| 
describes  requirements  for  upgrading  an 
existing  VST  by  cathodic  protection. 
The  cathodic  protet.tion  system  must 
meet  the  mciunanents  for  new  tank 
systems.  c:scept  rtiat  the  tank  and  piping 
do  nut  need  to  have  an  external 
dielectric  coating.  These  cathodic 
proti^-ttion  requirements  for  e.xisting 
I'STs  were  included  in  the  prt^iposal  and 
w»fre  supported  by  the  commenters. 
St*\cr.il  ciimmenlers.  however, 
expressed  concern  that  not  aH  e.X)Sting 
IJSTs  are  sound  enough  (o  be  upgraded. 

Concern  was  expressed  over  allowing 
cathodic  pruteclion  retrofits  on  old 
tanks  that  could  have  one  of  the 
following:  Plugged  corrosion  holes  (see 
new  causes  of  release  information  in 
section  U.F.2.  of  this  preamble);  severe 
external  pitlmg  corrosion  that  h:aves  a 
lower  margin  of  safety  in  the  eveat  that 
the  cathodic  protection  system  fedy;  and 
internal  corrosion.  The  Agency  agrees 
with  these  cmnmenters  that  oniy  sound 
tanks  should  be  upgraded  wUh  eafhodic 
protection  and  ift  mctudcng  iospecnan 
and  testing  requirements  ior  ■pg^'aded 
laoks  in  the  &nal  rule.  Review  «sF 
industry  standards  for  nifemal 
i  nspection  to  assess  ehe  seed  ior  repair 
of  OSTs  has  cnnviBcetf  ERA  tiiaf  tanks 
can  be  safely  upgraded  if  these  indastry 
standards  are  Followed. 

There  are  three  ways  to  ensure- that 
tanks  are  safely  aad  corrffcily  >ipgraded 
with  cathodic  protection.  First  latxk 
lightness  testing  may  be  med  bo  fudge 
the  stroctural  integrity  of  newer  ta.iks 
that  are  upgraded  with  cathodic 
protection,  because  EPA  has  concluded 
that  newer  tanks  are  much  less  Ukely  to 
have  corrosion  holes  than  older  tanks. 
This  option  for  tank  lightness  testing 
may  be  used  only  on  tanks  under  10 
years  of  age.  EPA  concluded  in  "Causes 
of  Release  from  L'ST  Systems"  that 
corrosion  breakthrough  is  unlikely  in 
unprotected  tanks  under  10  years  of  age. 
For  example,  m  one  study  less  than  2 
percent  of  tanks  testetl  which  were 
under  11  years  of  age  were  found  to  he 
leaking.  Tightness  testing  will,  therefore. 
Fidequately  identify  the  few  younger 
i-inks  that  may  be  currently  leaking  or 


have  corrosion  holes.  However,  the 
younger  tanks  must  be  tightness  tested 
twtre.  The  first  tightness  test  must  be 
performed  before  the  inslallatiou  of 
cathodic  protertion  to  ensure  that  the 
tank  IS  not  currenlly  leaking.  The  second 
tiyhtae^s  test  fwuHt  be  performed 
between  3  and  9  months  after  the 
initiation  at  cadhodic  protection  to 
ensure  that  the  cathodic  protection  has 
not  opened  any  boles  ^al  were 
previously  plugged  with  corrosion 
products.  IbformBtion  obtained  from 
EPA-spnosored  expert  panels  «id  public 
cotnmenta  indicated  that  corrosion  holes 
often  do  not  leak  because  the  cor njeion 
byproducts  plug  the  holes.  Tbis 
information  also  indicated  thai  <::irhodir. 
protection  can  cause  these  '  rur.i  plugs  ' 
to  loosen  and  begin  leaking  souii  after 
the  protection  is  applied  Although  EPA 
does  not  have  data  on  how  oftRn  ihis 
loosening  occurs,  this  phenomenon 
appears  to  have  occurred  in  a  few  cases 
when  cathodic  protection  was  applied  to 
gas  pipelines.  EPA  believes  that 
performing  a  second  tank  tightness  lest 
3  lo  6  months  after  cathodic  protection 
is  applied  wUl  usually  detect  this  type  of 
leak  before  significant  releases  occur. 

A  second  way  to  ensure  this  type  of 
upgrading  is  successful  ts  to  use  monthly 
monttonng.  Ukc  the  tightness  testing 
option,  this  method  may  be  used  only  on 
tanks  under  10  years  of  age.  EPA 
believes  thai  very  few  tanks  under  10 
years  of  age  will  leak  after  cathodic 
protection  has  been  installed.  T>ie 
Agency  believes,  however,  that  some 
method  of  assessment  is  needed  to 
protect  human  health  and  the 
environment  m  ihe  unlikely  event  that 
an  unsound  tank  la  retrofitted  with 
cathodic  protectiun.  As  discussed  in 
section  lU.D.  of  this  preamble,  monthly 
release  detection  provides  highly 
reliable  mdicarmmi  of  tank  integrity. 

A  third  method  applies  to  older  tanks. 
For  tanks  10  years  of  age  and  older. 
these  two  methods  above  [either  a  pair 
of  tank  tightness  tests  or  monthly 
release  detection  monitoring)  are 
inadequate  to  ensure  structural 
soundness  before  the  cathodic 
protection  systtnn  is  insralled.  These 
older  tanks  must  instead  be  internally 
inspect^  and  assessed.  As  described 
above,  unprotected  tanks  often  corrode 
through  but  do  not  leak  because  the 
corrosion  product,  backfill,  and  interior 
sludge  seal  the  hole.  EPA  concluded  in 
"Causes  of  Release  from  UST  Systems" 
that  about  50  percent  of  the  corrosion 
holes  in  tanks  are  plugged  and  do  not 
leak.  The  study  aUo  showed  that 
approximately  7  percent  of  the  tanks  of 
12  lo  15  years  of  age  leaked.  EPA  has 
concluded  from  these  data  that  as  many 
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as  7  percent  of  existing  USTs  are 
corroded  through,  but  not  leaking.  Many 
more  existing  tdnks  may  be  heavily 
corroded  and  not  suitable  for  cathodic 
protection  alone  as  an  upgrading 
measure. 

EPA  understands  that  several  firms 
that  offer  cathodic  protection  upgrade 
services  use  other  methods  lo  ensure 
that  the  tank  is  structurally  sound  before 
this  upgrade  option  is  recommi^nded. 
These  procedures  appear  to  vary 
somewhat  from  firm  to  firm.  One 
component  of  the  approach  commonly 
involves  a  statistical  analysts  of  tlie 
likelihood  of  the  tank  having  corrosion 
holes  baaed  upon  the  characteristics  of 
the  site  soils  and  the  age  of  the  tank. 
The  database  for  this  analysis  varies, 
but  usually  contains  large  numbers  of 
tank  failures  from  Canada  and  the 
United  States. 

This  approach  appears  to  have  merit, 
but  it  is  not  included  explicitly  in  the 
final  rule  because  its  effectiveness  was 
not  fully  demonstrated.  The  Agency  was 
unable  to  evaluate  its  effectiveness  for 
two  reasons.  First  EPA  does  not  have 
long-term  performance  data  for  a  large 
number  of  tanks  that  have  been 
assessed  in  this  way  prior  lo  upgrading. 
Second.  Ihe»e  practices  vary  from  firm 
to  &rm  and  are  not  established  in  an 
industry  consensus  code.  Such  options 
for  assessment  may  be  used,  however, 
where  they  have  been  determined  by  the 
implemenliQg  agency  to  prevent  releases 
in  a  manner  thai  is  no  less  protective  of 
human  health  and  the  environment  than 
internal  inspection  or  tightness  testing. 

EPA  proposed  that  the  cathodic 
protection  system  for  upgraded  tanks  be 
designed  by  an  independent  corrosion 
expert.  Commenters  opposed  to  the 
requirement  that  the  corrosion  expert  be 
independent  were  concerned  thai  this 
was  precluding  the  use  of  in-house 
personnel.  The  issue  of  independence  is 
discussed  earher  in  this  preamble  in 
relation  to  the  design  of  field-installed 
cathodic  protection  systems  for  new 
tank  systems  (section  IV.B.1  ).  EPA 
agrees  with  these  commenters  that 
companies  should  be  able  to  use  their 
own  qualified  or  trained  employees. 
Accordingly.  El'A  has  dropped  the 
requirement  that  the  corrosion  expert  be 
"independent" 

Commenters  also  suggested  that 
because  the  proposed  rule  required  thai 
a  corrosion  expert  design  the  retrofit 
cathodic  protection  system,  the  final 
rule  should  not  dictate  a  particular 
cathodic  protection  system  design.  EPA 
agrees  with  these  commenters  and  has 
decided  not  to  require  a  specific  retrofit 
cathodic  protection  method  in  the  final 
rule  provided  that  a  corrosion  expert 


determines  the  appropriate  method 
based  on  the  conditions  at  the  site. 

(3)  Cathodic  Protection  and  Internal 
Lining.  A  third  option  is  to  both  line  and 
cathodically  protect  the  tank.  The  lining 
Is  intended  to  provide  protection  from 
uitemal  corrosion:  the  cathodic 
protection  prevents  extenor  corrosion. 
Because  inlemai  corrosion  rarely  occurs 
above  the  bottom  third  of  the  tank,  a  full 
lining  may  not  be  required  if  an  internal 
inspection  shows  a  sound  tank  exterior. 
The  cathodic  protection  system  must 
meet  the  same  requirements  as  the  new 
tank  cathodic  protection  system  except 
for  dielectric  caalings.  The  lining  must 
be  installed  in  accordance  with  the 
requirements  of  §  280.33 

c  Upgrading  Piping  (^  280.2Uc}i. 
Upgrading  of  an  UST  system  requires 
upgrading  the  system's  piping  as  well. 
Metal  piping  must  be  upgraded  in 
accordance  with  the  requirements  for 
new  piping,  except  that  a  dielecinc 
coating  is  not  required  if  the  existing 
piping  is  not  upgraded  by  replacement. 
Pipe  lining  is  a  developing  technology 
that  may  eventually  become  a  viable 
option  for  upgrading  some  types  of  sleel 
pipes;  however,  the  technology  requires 
more  development  and  testing  to  prove 
its  effectiveness  for  use  on  small- 
diameter  pipes  and  thus  is  no)  an  option 
for  upgrading  in  the  final  rule. 

d.  Tank  Upgrading  Methods  for  Spill 
and  Overfill  Control  (§  280.21{d)l.  To 
prevent  spills  and  overfills  associated 
with  product  transfer  to  the  UST  system, 
all  existing  UST  systems  must  comply 
with  the  requirements  for  new  UST 
system  spilJ  and  overfill  prevention 
equipment,  as  specified  in  §  280.20(c]. 
These  additional  requirements  are 
discussed  below  in  section  IV.C.l. 

4.  Notification  (§  280.22) 

Section  280.22  of  the  proposed  rule 
included  notification  requirements  for 
new  and  existing  UST  systems.  These 
requirements  are  substantially  the  same 
in  today's  final  rule.  Sections  280.22  (a). 
(b).  and  (g|  have  been  deleted  because 
their  effective  dates  have  passed. 
Section  VU  of  the  notification  form 
(certification  of  compliance)  has  been 
revised  to  reflect  changed  language  in 
the  installation,  release  detection,  and 
corrosion  protection  requirements.  The 
five  tank  columns  on  this  section  of  the 
notification  form  have  been  deleted  to 
simplify  the  form.  EPA  believes  that  the 
same  installation  assurance,  release 
detection,  corrosion  protection  and 
financial  responsibility  measures  will 
usually  be  used  at  all  of  the  new  tank 
systems  at  any  one  location.  Any  sites 
where  different  measures  are  used  for 
each  tank  can  be  certified  with  copies  of 
this  form. 


C  Genera!  Operating  Requirements 

1.  Spill  and  Overfill  Prevention  and 
Control  (SS  280.20  and  280.30) 

a.  Introduction  The  surface  spills  and 
overfills  thai  occur  al  UST  systems  a."^ 
usually  the  result  of  human  error,  not 
equipment  failure  There  are  two  major 
types  of  surface  releases:  (1)  Spilling, 
which  results  from  improper  dispensm^j 
practices  such  as  disconnecting  Ihe 
delivery  hose  from  the  tank's  fill  pipe 
before  the  hose  has  drained  completely, 
and  (2)  overfilling,  which  occurs  when 
the  lank  liquid  level  exceeds  tank 
capacity  and  product  escapes  through 
tank  bung  holes,  vent  lines,  or  fill  ports 
Spills  and  overfills  occur  on  a  relatively 
frequent  basis;  however  they  are 
usually  not  reported  because  they  are 
typically  small  in  volume — less  than  25 
gallons — and  can  be  easily  contained 
and  cleaned  up. 

Basically,  the  proposal  required 
owners  and  operators  to  follow 
procedures  and  provide  equipment  lo 
prevent  these  releases  or  lo  immediately 
contain  and  clean  them  up.  In  the 
proposed  rule,  proper  transfer 
procedures  had  to  be  followed  during  ail 
deliveries.  For  new  UST  systems,  the 
Agency  proposed  the  inslallalion  of 
alarms  in  conjuncbon  with  liquid  level 
sensors,  automatic  shutoff  devices  that 
halt  further  delivery  of  product  into  the 
UST  at  a  predetermined  level,  or  the 
installation  of  catchment  basins  to 
contain  overfills  or  spills  (e.g.,  product 
left  in  dehvery  hoses  at  the  time  of 
disconnect),  EPA  also  proposed 
requiring  the  immediate  installation  of 
spill  and  overfill  equipment  on  any  UST 
system  thai  used  external  leak  detection 
devices.  Existing  UST  systems  not  using 
external  leak  detection  devices  were 
allowed  up  to  10  years  to  come  into 
compliance  with  the  proposed 
requirements  for  spill  and  overfill 
equipment. 

In  the  Agency's  study  of  the  causes  of 
releases  from  UST  systems  completed 
since  proposal,  many  people  contacted 
and  interviewed  m  the  field  rankrd 
spills  and  overfills  as  the  most  frequent 
cause  of  release  rather  than  the  distant 
third  identified  in  the  preamble  to  the 
proposal  (52  FR  12667J  For  example, 
spills  and  overfills  are  reported  in  Dade 
County,  Florida,  to  be  the  leading  cause 
of  release  from  UST  systems. 
Experienced  installation  contractors 
reported  that  they  repeatedly  and 
frequently  observe  various  indicators  of 
spUJ  and  overfill  problems,  such  as 
discolored  sod  above  and  around  the 
tank  and  the  dissolving  of  the  tank's 
bituminous  coating  below  the  drop  tube 
connection  to  the  tank  fill  opening  Field 
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observations  also  implicafed 
nonoperational  components  such  as 
bung  hole  plugs  and  vent  lines  as  a 
frequent  cause  of  release  in  overfills.  In 
addition,  most  expenenced  hands  in  the 
field  felt  that  spills  and  overfills  were 
two  separate  problems  that  must  be 
iiddressed  separately. 

Based  upon  public  comments  and  new 
findings  on  causes  of  product  release, 
the  Agency  has  made  several  changes  in 
today's  final  rule  for  spills  and  overfiUs: 
The  rule  has  been  reorganized  to 
dddress  apparent  confusion  voiced  by 
commpnters  concerning  the  presentation 
of  requirements  for  new  and  existing 
USTs.  an  exemption  from  equipment 
reqiiirempnts  iS  provided  for  UST 
systems  filled  with  small  volume 
deliver)'  of  no  more  than  25  gallons;  and 
the  physical  presence  of  an  attendant  is 
not  required  during  the  filling  of  the  UST 
system  as  long  as  the  transfer  operation 
IS  otherwise  monitored  by  mechanical  or 
electronic  means.  Although  EPA 
recoHnizes  that  the  owner  and  operator 
may.  through  private  agreement,  ensure 
that  ultimate  responsibility  for  the 
exercise  of  proper  delivery  techniques  is 
borne  by  the  transport  carrier  the  final 
rule  still  holds  the  owner  and  operator 
responsible  for  preventing  damages  to 
human  health  and  the  environment  due 
to  spills  because  the  Aj^ency  does  not 
have  jurisdiction  over  transport  carriers. 

The  specific  spill  and  overfill 
equipment  requirements  of  the  final  rule 
are  discussed  below.  These 
requirements  apply  to  all  new  UST 
system^  as  of  the  effecnve  date  of  this 
rulemak>ng,  and  existing  UST  systems 
must  meet  the  requirements  within  10 
years  of  that  effective  date  (see  section 
iv  C.T  e  below).  In  addition,  general 
operating  procedures  for  spill  and 
overfill  control  are  applicable  to  both 
new  and  existing  UST  systems  as  of  the 
effective  date  of  the  rule  (see  section 
IV.Cl.f.  below]. 

b.  Spill  Prevention  f§  280-20{cJfIJfiJt. 
The  Agency  has  concluded  that 
repeated  spills  can  frequently  cause 
significant  environmental  damage. 
Although  most  surface  spills  are  small  in 
volume,  because  they  are  often  repeated 
they  can  eventually  contaminate  soil 
and  ground  water  Thus,  the  final  rule 
requires  use  of  spill  prevention 
equipment  {such  as  a  small  catchment 
basin  around  the  fill  port)  at  all  new  and 
existing  UST  systems.  Catchment  basins 
are  the  most  prevalent  form  of  spill 
prevention  used  today. 

The  proposed  rule  sperified  that  when 
catchment  basins  were  used  they  would 
be  targe  enough  to  contain  the  volume  of 
the  hose.  In  response,  several 
commenlers  objected  to  EPA  relying  on 
this  larger  sized  catchment  basin 


technology  because  of  concerns  about 
the  potential  fire  or  explosion  hazard 
resulting  from  the  buildup  of  petroleum 
fumes  in  the  catchment  basin  area,  the 
cranking  of  catchment  basins  due  to 
freezing  of  accumulated  water,  or  the 
potential  that  these  containment  devices 
would  provide  the  dehverer  with  a  false 
sense  of  security  that  would  prompt 
carelessness  during  delivery.  However, 
no  commenters  provided  any  data  to 
EPA  that  indicated  the  occurrence  of 
any  fires  or  explosions  due  lo 
vaporization  of  product  in  a  basin, 
regardless  of  its  size.  In  any  event,  EPA 
believes  that  compliance  with  the  proper 
transfer  procedures  required  in 
S  2ao.30[aJ  will  prevent  fuel  from 
frequently  collecting  in  the  basins,  and 
normal  maintenance  suggested  by  the 
equipment  manufacturer  will  prevent 
water  from  accumulating  and  freezing. 
Several  commenlers  said  that  small  apili 
catchment  basins  are  preferred  in  many 
circumstances.  They  also  said  that  if 
overfill  prevention  equipment  is  also 
used,  the  problem  of  emptying  a  full 
transfer  hose  should  rarely  be 
encountered.  Overfill  prevention  devices 
currently  available  in  the  United  States 
either  allow  the  transfer  hose  to  drain  at 
a  very  slow  rate  into  the  tank  or  can  be 
manually  overridden  to  empty  the  hose 
contents  into  the  tank.  As  a 
consequence,  today's  final  rule  deletes 
the  proposed  size  speciHcation  for  spill 
catchment  basins,  thus  leaving  the 
determination  of  the  appropriate  volume 
to  the  discretion  of  the  owner  and 
operator  The  design  or  size  of  the 
catchment  basin  Icombined  with  the 
type  of  overfill  prevention  equipment 
also  being  required  today)  should  be  of 
sufficient  size  to  contain  spills  and 
prevent  releases  to  the  environment.  For 
example,  if  the  catchment  basin  has  a 
means  for  releasing  its  contents  into  the 
tank  or  another  containment  structure  in 
order  to  provide  more  room  in  the 
catchment  basin,  a  smaller  volume 
catchment  basin  (e.g..  the  standard  5- 
gallon  size)  should  be  adequate 
equipment  for  preventing  spills. 
Catchment  basins  without  any  means 
for  drainage  and  requiring  manual 
unloading  may  need  to  be  of  larger 
volume. 

For  those  concerned  that  the  use  of 
catchment  basins  of  any  size  or  type 
may  present  a  safely  hazard.  EPA 
allows  use  of  alternative  devices  to 
prevent  spills  if  ihey  are  approved  by 
the  implementing  agency  as  preventing 
spills  in  a  manner  that  is  no  less 
stringent  m  protecting  human  health  and 
the  environment.  For  e.'iample,  a  device 
thai  would  prevent  release  from  the 
transfer  bose  when  detached  from  the 
fill  pipe,  such  as  a  dry  disconnect 


coupling,  could  satisfy  this  requirement 
This  provision  Is  intended  to  provide 
flexibility  in  a  rapidly  developing 
technological  area  that  will  allow 
continued  development  of  new  and 
improved  spill  prevention  equipment 

c.  Overfth  Prevention 
f^2m20fcffJJfn}J.  Agency  data  show 
that  overfill  prevention  is  also  very 
important,  not  just  for  the  prevention  of 
large  overfills  released  from  the  top  of 
vent  or  fill  lines,  but  also  overfills  that 
slowly  leak  out  from  the  fittings  at  the 
lop  of  the  overfilled  tank,  such  as  the 
bung  connections.  In  today's  final  rule, 
therefore,  all  new  UST  systems  are  also 
required  to  use  overfill  prevention 
equipment. 

All  new  UST  systems  must  be 
equipped  with  overfill  protection  by 
installing  one  or  more  of  the  following- 

•  A  device  that  will  alert  the  transfer 
operator  when  the  tank  is  no  more  than 
90  percent  full  by  restricting  the  flow 
into  the  tank  or  triggering  a  high-level 
alarm; 

•  A  device  that  will  automatically 
shut  off  flow  into  the  lank  when  the  tank 
is  no  more  than  95  percent  full;  or 

•  An  equivalent  device  approved  by 
the  implementing  agency. 

These  altemalives  are  essentially  the 
same  as  those  presented  in  the  proposed 
rule  except  for  the  clarification  that  flow 
resthclors  (i.e..  ball  float  valves)  are 
also  allowed.  Although  not  specifically 
mentioned  in  the  proposed  rule,  several 
commenters  felt  that  flow  restnclors 
were  adequate  for  spill  and  overfill 
prevention  and  are  the  most  widely  used 
method  at  present.  Flow  restrictors  do 
not  shut  off  inflow  completely  but 
instead  significantly  reduce  the  rate  at 
which  product  enters  the  tank.  The 
transporter  can  tell  when  the  fiow  is 
reduced  and  slop  delivery.  Some 
commenters  emphasized  that  many 
USTs  are  already  using  flow  restrictors 
successfully  Upon  review  of  these 
devices,  the  Agency  has  concluded  that 
the  flow  restrictors  are  protective  of 
human  health  and  the  environment, 
particularly  if  Ihey  are  coupled  with  the 
requirement  of  S  280.30  that  all  transfers 
be  closely  monitored,  The  final  rule 
allows  the  use  of  flow  restrictors  for 
overfill  prevention. 

EPA  is  concerned,  however,  that  this 
type  of  overfill  prevention  may 
jeopardize  the  integrity  of  the  lank  if  a 
pressurized  product  delivery  system  is 
used.  Pressurized  transfer  of  up  lo  30  psi 
is  sometimes  used  with  heavier  fuels. 
Most  tanks  can  safely  withstand 
pressures  of  only  5  psi,  and  flow 
restrictors  may  allow  a  much  higher 
pressure  to  develop  during  pressunzed 
delivery,  causing  tanks  lo  rupture.  The 


Federal  Regigter  /  Vol.  53.  No.  185  /  Friday.  September  23.  1988  /  Rules  and  Regulations        37135 


Agency  has  no  information  to  indicate 
that  such  failures  are  common.  Almost 
all  of  the  UST  systems  addressed  in 
today's  rule  are  not  filled  by  pressurized 
delivery.  The  delivery  hose  connection 
for  this  type  of  delivery  usually  includes 
a  back-pressure  sensor  that 
automatically  discoimecis  the  hose  if 
pressure  develops  in  the  tank. 

EPA  has  decided  that  if  an  owner  and 
npt-ralor  uses  either  a  high-level  alarm 
ur  d  flow  restrictor,  the  devices  must  be 
activated  at  90  percent  of  lank  capacity. 
In  the  proposal,  the  high-level  alarms 
were  required  lo  be  activated  at  95 
percent  of  tank  capacity.  EPA  has 
decided  on  the  stricler  standard  for  both 
of  these  devices  because  neither  device 
is  a  total  shutoff  device.  Also,  both 
devices  are  subject  lo  the  operator's 
response  to  terminate  the  transfer. 

AutomaUc  shutoff  devices  do  not 
require  operator  action  to  prevent 
overfills.  Automatic  shutoff  devices 
prevent  overfilling  by  automatically 
shutting  off  flow  at  the  fill  pipe  before 
the  tank  fills  up  to  the  top.  Already  in 
widespread  use  in  Europe,  this  approach 
is  designed  to  completely  eliminate 
overfills  due  to  human  error.  The 
Agency  believes  this  is  the  simplest  type 
of  overfill  device  for  new  and  existing 
UST  systems  installing  overfill 
prevention  equipment.  Inexpensive 
shutoff  devices  that  are  easy  lo  install 
have  recently  become  available  to  the 
U.S.  market,  with  the  potential  for 
additional  innovative  technology  to 
enter  the  market  soon.  Those  who  wish 
to  use  an  overfill  prevention  device 
other  than  those  mentioned  in  the  rule 
may  satisfy  the  overfill  prevention 
requirement  with  use  of  alternative 
devices  approved  by  the  implementing 
agency  as  being  no  less  stringent  in 
protecting  human  health  and  the 
environment. 

d-  Exemptions  {§  280.20(c}(2}}.  Several 
Lummenters  pointed  out  thai 
infrequently  filled  UST  systems  pose 
less  nsk  of  releases  from  spilling  and 
overfilling  than  systems  filled  on  a  more 
regular  basis  and.  therefore,  should  be 
exenipt  from  spill  and  overfill 
prevention  equipment  requirements. 
Other  commenters  suggested  that  UST 
systems  filled  manually  in  small 
increments,  such  as  most  used  oil  tanks. 
pose  significantly  less  risk  than  those 
receiving  large-volume  deliveries. 

The  Agency  is  continuing  to  require 
spill  and  overfill  prevention  equipment 
on  infrequently  filled  tanks  in  the  final 
rule.  Though  a  tank  may  be  filled  only 
occasionally,  it  is  the  potential  size  of 
overfills  that  conrems  FJ'A.  Although 
infn?quent  filling  reduces  the  likelihood 
of  a  spill  or  an  overfill  release 
somewhat,  it  does  not  guarantee  that  a 


spill  or  an  overfill  that  does  occur  would 
be  of  small  quantity.  In  addition.  EPA 
feels  that  in  the  future,  as  today's 
requirements  are  implemented,  carriers 
of  product  may  become  accustomed  to 
land  dependent  on)  dp\ices  such  as 
high-level  alarms  or  shutoff  devices  and 
would,  therefore,  be  less  attentive 
during  product  delivery  due  lo  reliance 
on  prevention  equipment  to  indicate 
completion  of  the  delivery  Finally,  the 
implem»^nting  agency  would  often  be 
unable  to  determine  the  actual  filling 
frequency  for  purposes  of  determining 
whether  a  particular  UST  system  should 
be  exempt  from  spill  and  overfill 
requirements,  creating  compliance 
monitoring  difficulties.  Consequently, 
the  Agency  has  retained  the  required 
use  of  spill  and  overfill  prevention 
equipment  for  infrequently  filled  tanks. 

The  final  rule  does  not.  however, 
require  new  UST  systems  filled  through 
transfers  of  no  more  than  25  gallons  to 
use  spill  or  overfill  prevention 
equipment  (§  280.20).  The  25-gaUon  limit 
was  selected  because  the  .Agency 
understands  it  is  a  common  industry 
practice  at  automotive  service  centers  to 
use  containers  up  to  this  volume  for 
handling  used  oil  prior  lo  puttmg  it  mio 
the  UST.  EPA  has  concluded  that  the 
likelihood  of  overfilling  the  tank  is  small 
because  the  volume  of  the  transfer  is 
much  smaller  than  the  volume  of  the 
tank.  In  addition,  the  maximum  size  of 
the  spill  or  overfill  that  could  occur  from 
a25  gallon  transfer  is  25  g<i  lions  This 
quantity  is  easier  to  contain  and  clean 
up  than  the  maximum  size  spill  or 
overfill  that  could  occur  from  a  transfer 
of  several  thousand  gallons.  EPA  has 
concluded  that  proper  Dperaling 
practices  and  procedures  (required 
under  i  280.30 J,  such  as  checking  the 
available  tank  volume  before  each 
transfer,  will  adequately  protect  human 
health  and  the  environment. 

e.  Compliance  Schedule  for  Imtiai 
Spill  and  Overfill  Equipment  (§§  2S0^ 
and  280.21).  In  the  proposal,  the 
schedule  for  compliance  required  use  of 
spill  and  overfill  prevention  equipment 
at  the  time  of  installation  of  all  new  UST 
systems.  All  existing  UST  systems  must 
be  upgraded  within  10  years  of  the 
effective  date  of  the  final  regulations. 
EPA  has  retained  this  10-year 
requirement  as  an  adequate  period  of 
time  to  retrofit  existing  UST  systems. 

EPA  has  deleted  the  proposed 
requirement  to  partially  phase  in  the  use 
of  spill  and  overfill  equipment  whenever 
any  external  method  of  detection  is 
installed  at  an  existing  tank.  Some 
commenters  expressed  confusion  about 
when  such  equipment  would  have  to  be 
retrofitted  to  tanks  that  already  have 
installed  externa!  monitoring  methods. 


EPA  agrees  that  mandating  this  phase-in 
approach  does  present  such 
implementation  problems  and 
unnecessarily  hinders  owner  and 
operator  flexibility  m  selecting  their 
own  schedule  for  compliance  within  the 
10-year  deadline.  This  proposed 
approach  could  unduly  discourage  the 
use  of  external  methods  of  detection. 
Furthermore,  research  completed  by 
EPA  after  proposal  [and  made  available 
for  public  comment  on  March  31. 1988) 
has  convinced  the  .Agency  that  spills 
and  overfills  do  not  pose 
insurmountable  problems  to  the  use  of 
external  methods  of  detection  that 
require  the  immediate  retrofit  of  spill 
and  overfill  equipmeni. 

As  suggested  by  commenters.  EPA 
C4jnsidered  requiring  retrofitting  spill 
and  overfill  prevention  devices  earlier. 
for  example,  at  the  time  of  installation  of 
all  release  detection  equjpmeni  or 
during  a  scheduled  general  system 
upgrade.  The  Agency  decided  against 
such  earlier  deadiinef  primarily  due  to 
iJie  implementation  difficulties  this 
would  pose.  EPA  believes  that  the 
limited  population  of  installers 
precludes  the  rapid  installation  of  spill 
and  overfill  controls  at  all  of  the  UST 
sites  nationwide.  Although  EPA  has 
decided  to  retain  ihe  10-year  tune 
penod.  Ihe  Agency  expects  ihat  many 
tank  owners  and  opHralors  will  retrofit 
these  devices  in  lesf  than  10  years  even 
though  it  IS  not  mandatory  to  do  so.  In 
many  cases,  retrofii  of  spill  and  overfill 
equipment  at  the  time  of  release 
detection  retrofit  or  of  corrosion 
protection  upgrading  wnl!  be  more  cost 
effective.  Finally,  the  less  stringent 
release  detection  requirements  that  are 
allowed  in  today's  final  rules  for  fully 
upgraded  tanks  will  actually  provide  an 
innentive  to  initiate  eariier  retrofitting  to 
meet  spill  and  overfill  prevennon 
requirements.  TTie  discussion  of  release 
detection  requirements  for  upgraded 
tanks  is  provided  m  section  V.D.  of 
today's  preamble. 

f.  General  Operating  Procedures  for 
Spill  and  Oi-erfill  Control  f§  230.30).  In 
addition  to  installation  of  release 
prevention  equipment,  the  Agency  has 
retamed  m  the  final  rule  the  general 
operating  procedures  for  both  new  and 
existing  UST  systems  that  were 
proposed  to  prevent  spills  and  overfills. 

Proposed  5  280.30(a]  staled  that  the 
owner  and  oneralor  must  ensure  that 
releases  do  not  occur  and  must  be 
physically  present  to  observe  the 
transfer  of  product.  Many  commenters 
suggested  that  the  driver  of  the  delivery 
vehicle  should  be  held  responsible  for 
any  releases  during  delivery,  and  that 
having  someonp  physically  present  who 


37136        Federal  Registef  /  Vol  53.  No.  185  /  Friday.  Seplember  23.  1986  /  Rules  and  Regulations 


rpp-Tisents  the  owner  and  operator 
during  all  deliveries  is  impractical  and 
costly  Although  EPA  agrees  that 
responsible  earners  are  the  primary 
dSents  in  the  field  to  prevent  spills  and 
overfills,  for  the  purpose  of  complying 
with  today's  requirements,  the  UST 
system  owner  and  operator  is 
responsible  for  preventing  spills  and 
nverfilU-  The  Agency  must  take  this 
approach  because  it  has  no  legal 
authonty  lo  regulate  transporters  under 
Subtitle  I.  Thus,  regardless  of  whether 
the  owner  and  operator  decides  to  share 
(by  contract)  responsibility  fur  the 
monitoring  of  the  transfer  with  the 
earner,  under  today's  final  regulations 
ihe  owner  and  operator  will  continue  to 
be  responsible  in  (he  event  that  there  is 
a  release  during  delivery.  See  section 
IV  E.2.d.  of  the  preamble  and  5  280.53  of 
the  final  rule  for  the  requirements  of 
owners  and  operators  in  the  event  of  a 
spill  or  overfill- 

The  proposed  rule  required  thai  a 
person  be  physically  preseni  at  all  limes 
d'jring  the  transfer  of  product  to  be  able 
to  respond  quickly  to  a  spdl  or  overfill 
(proposed  S  280.30),  Some  commenlers 
suggested,  however,  that  many  UST 
systems  are  in  large  tank  farms  where  il 
would  not  be  feasible  or  economical 
(especially  dunng  multiple  filling 
operations)  to  have  someone  preseni  at 
each  tank  during  the  time  it  was  being 
filled.  In  response  to  these  suggeslions. 
EPA  IS  changing  this  requirement  in  Ihe 
ftnai  rule  to  simply  require  that  all 
delivenes  be  monitored  constantly.  This 
change  allows  for  a  person  at  the  stle 
(but  not  necessarily  at  the  transfer 
point)  to  monitor  a  transfer  using  temoU: 
sensing  equipment  that  can  prevent  a 
spill  or  an  overfill  from  occurring.  This 
change  will  continue  lo  meet  Ihe  intent 
of  the  proposed  requirement,  thai 
delivery  be  monitored,  and  will  also 
accommodate  operations  encountered  ai 
large  lank  farms  where  il  is  difficult  for 
a  person  to  be  at  every  tank.  Many  of 
these  installations  have  central 
monitonng  stations  where  all  the  tanks 
can  be  supervised  through  remote 
control  monitonng  and  shutoff 
equipment,   i 

2,  Operation  and  Maintenance  of 
Corrosion  Protection  ($  280.31) 

As  discussed  m  the  preamble  lo  the 
April  17  proposal  (52  FR  12666-12667), 
corrosion  was  found  lo  be  one  of  Ihe 
common  causes  of  release  in  existing 
underground  tank  and  piping  systems 
that  are  unprotected  from  corrosion.  The 
consensus  of  experts  in  the  field 
contacted  by  EPA  indicates  thai  the 
installation  and  proper  operation  and 
maintenance  of  corrosion  protection 
systems  can  significantly  reduce  the 


incidence  or  volume  of  release  due  to 
corrosion  Officials  in  Onlanu.  Canada, 
Denmark,  and  Sweden  have  cited  Ihe 
success  of  such  corrosion  proleclion 
programs  initMted  m  their  respective 
countries  during  the  early  lo  mid-1970s. 
The  proposed  rule  addressed  operation 
and  maintenance  of  corrosion  protection 
systems  in  §  280.31  (see  preamble 
discussion  in  52  FR  12707). 

a  Extent  uf  Corrosion  ProlPcOon 
(if  ^80.31  fail  EPA  proposed  in 
§  280.31(a)  thai  all  corrosion  protection 
systems  must  be  operated  and 
maintained  to  continuously  provide 
corrosion  pruieciiun  lo  buned  metal 
components  of  the  UST  system.  Public 
comments  on  proposed  S  280.31 
supported  the  necessity  of  routine 
maintenance  of  the  corrosion  protection 
systems  by  qualified  field  personnel. 

The  Agency  also  invited  comments  on 
which  components,  if  any.  should  be 
cathodically  protected;  whether  there 
are  noncorrodible  melal  alternatives  for 
that  component:  and  what  form  of 
corrosion  protection  is  appropriate  if 
cathodic  protection  is  not  required  (52 
FR  12707).  Many  comments  were 
received  in  ihis  area.  In  summary,  some 
commenters  suggested  that  all 
corrosionprolected  metal  componenls 
of  UST  systems,  including  swing  joints. 
HeKible  connectors,  and  riser 
connertion.s,  should  be  monitored 
regularly-  Other  commenlers  suggested 
thai  some  componenls.  such  as  bung 
plugs  and  the  pump  housing,  do  not  need 
cathodic  protection  and  maintenance. 
(.As  discussed  in  more  detail  earlier  in 
this  preamble  in  the  section  on  new 
piping  design  and  construction 
requirements  (seclion  IV  B.l.b.(2).I  In  Ihe 
final  rule.  EPA  requires  protection  of 
delivery  piping  and  thai  portion  of  the 
tank  routinely  storing  regulated 
substances,  ftequiremenls  for  spill  and 
overfill  equipment  and  practices  will 
prevent  releases  from  the  top  of  the  tank 
and  vent  piping. 

EPA  agrees  with  commenlers  who 
found  If  unnecessary  to  require 
protection  for  portions  of  the  system 
thai  would  not  regularly  contain  product 
or  are  nol  in  contact  wilh  the  soil,  even 
if  situated  underground.  Bung  plugs  are 
inserted  into  unused  openings  al  the  top 
of  a  tank  and  are  not  subieci  lo  releases 
except  in  the  evenl  of  overfills.  Delivery 
piping  ts  defined  as  that  portion  of  Ihe 
UST  system  piping  through  which 
product  IS  introduced  into  the  tank  or 
delivered  from  Ihe  tank.  Cathodic 
protection  is  not  required  for  the  fill 
pipes  of  tanks  that  have  a  drop  lube 
because  the  drop  lube  is  the  part  of  the 
tank  that  routinely  contains  product. 
The  drop  tube  is  not  in  contact  with  the 


soil  and  thus  does  not  require  calhodu. 
protection.  Vent  piping  is  nol  used  for 
delivery  of  pruduci  and  presents  a 
minimum  risk  for  release  lo  the 
environment.  In  fact,  vent  piping  would 
be  a  potenliaJ  release  source  only  in  the 
event  of  overfill  conditions  The  relea-ie 
polential  from  bung  plugs  and  vent 
piping  will  be  eliminated  or 
substantially  reduced  by  the 
requirements  for  overfill  prevention 
equipment  required  m  5  280.30  of 
today's  rule  and,  therefore,  the  Agency 
has  nol  required  their  cathodic 
protection  in  today's  rule. 

Pump  housings,  when  contained  In  the 
equipment  manway  at  the  lop  of  a  tank. 
do  not  come  in  conlaci  wilh  the  .soil  and 
thus  do  not  require  cathodic  protection. 
Other  pump  housings  are  often  isolated 
from  the  soil  by  being  submersed  in  the 
product  in  the  tank  or  situated  in  the- 
dispenser  housing  above  grade  and. 
therefore,  do  not  require  calhodic 
protection.  Only  those  pump  housings 
thai  are  in  contact  with  the  ground  and 
putenlially  contain  product  require 
cathodic  prelection. 

b-  Qualifications  for  Corrosion 
PersonneH§2d0.31(b}l.  EPA  propo-sed  m 
S  280.31(b)  that  all  calhodic  protection 
syslems  be  inspected  and  designed  by 
on  "independent"  corrosion  expert 
Most  of  the  comments  received  by  E]'A 
in  this  area  strongly  opposed  the 
requirement  of  an  "independent" 
corrosion  expert.  EPA  agrees  that  the 
proposed  requirement  for  the 
independence  of  the  expert  is  not 
needed  and  has  deleted  this  term  from 
the  final  rule.  (See  section  IV.B.l.a.(2) 
above  for  a  discussion  of  Ihis  issue  ) 

Other  commenlers  pointed  out  thai 
the  maintenance,  operation,  and 
inspection  of  an  installed  calhodic 
protection  system  could  be  performed 
by  people  who  have  much  less  training 
than  a  corrosion  expert.  EPA  agrees 
wilh  these  comments,  recognizing  thai 
most  of  these  inspections  are  now  bein>; 
conducted  by  trained  specialists.  Thus, 
EPA  has  replaced  the  term  "independent 
corrosion  expert "  with  "qualified 
cathodic  protection  tester"  m  the  final 
rule.  Calhodic  prtMection  testers  must  be 
able  to  demonstrate  educalion  and 
experience  in  Ihe  measurement  of 
cathodic  protection  of  buried  or 
submerged  metal  piping  syslems  and 
metal  tanks.  A  definition  lo  ihis  effect 
has  been  added  to  the  final  rule.  The 
National  Association  of  Corrosion 
Engineers  (NACE)  has  developed  an 
examination  thai  can  be  used  to  ensurt! 
that  cathodic  proleclion  testers  are 
qualified. 

c.  inspection  Schnduh  {§§  280.31  (b) 
andfcfl  EPA  proposed  a  minimum 
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inspection  schedule  for  cathodic 
protection  systems  in  S  280.3l[b).  For 
field-installed  calhodic  protection 
systems,  the  proposal  required  that  the 
system  be  tested  within  6  months  of 
Installation  and  at  least  annually 
thereafter.  For  factory-installed  calhodic 
protection  systems,  it  was  proposed  that 
each  system  should  be  tested  within  B 
months  of  installation  and  al  least  every 
5  years  thereafter.  For  all  impressed 
current  systems,  the  proposed 
requirement  was  inspection  and/or 
testing  as  appropriate,  and  at  least 
annually.  The  Agency  invited  conunents 
on  the  advantages  and  disadvantages  of 
allowing  less  frequent  inspections/ 
testings  for  those  tanks  that  are 
equipped  wilh  premanufactured 
corrosion  proleclion  (52  FR  12707). 

Several  comments  were  received  in 
these  areas.  Some  commenters  felt  that 
the  proposed  testing  requirements  for 
field  installation  were  excessive  and 
that  there  is  no  technical  reason  lo 
differentiate  between  field-  and  faclory- 
inslalled  syslems.  After  consultation 
wilh  groups  of  industry  experts  during 
the  public  comment  penod.  EPA  now 
agrees  with  the  commenlers  who 
recommended  that  all  cathodic 
proleclion  systems  should  be  tested  al 
the  same  frequency  and  the  Agency  is 
now  requiring  in  ihe  final  rule  that  ail 
cathodic  proleclion  systems  be  tested 
within  6  months  of  installation  and  al 
least  every  3  years  thereafter.  Tliese 
intervals  are  sufficient  lo  detect  any 
damage  or  failure  of  the  system  and  to 
take  remedial  action  in  time  to  prevent 
slructural  failures  due  lo  corrosion.  EPA 
understands  that  this  lime  interval  is 
consistent  wilh  sound  practice  as  is  now 
recommended  in  the  recently  revised 
NACE  code  and  by  major  tank 
manufacturers. 

EPA  proposed  in  §  280.31(c)  that  all 
UST  systems  with  impressed  current 
cathodic  protection  systems  must  be 
inspected  every  60  days  to  ensure  that 
the  equipment  is  running  properly.  This 
equipment  inspection  is  required  in 
addibon  lo  the  testing  of  the  cathodic 
protection.  EPA  has  received  many 
comments  on  this  seclion.  Several 
commenters  supported  the  proposed 
approach,  with  some  further  suggesting 
that  impressed  current  systems  must  be 
inspected  six  times  a  year  wilh  intervals 
not  exceeding  75  days.  Some 
commenlers  suggested  monthly 
inspection  of  all  systems  while  others 
suggested  immediate  testing  after 
installalion  for  all  impressed  current 
systems  and  annually  thereafter.  No 
commenters  stated  that  periodic  testing 
of  an  impressed  current  system  should 
not  be  required. 


EPA  agrees  with  the  commenlers  who 
said  ihal  inspection  al  eo-day  intcrxals 
is  protective  of  human  heatlh  and  the 
environment  because  loss  of  power  to 
the  anodes  for  60  days  is  very  unlikely 
lo  result  in  corrosion  failure.  Thus,  the 
proposed  inspection  approach  has  been 
retained  in  the  final  rule.  This  inspeclion 
is  conducted  lu  .simply  ensure  that  the 
equipment  is  runnmg  properly  and  is 
relatively  straightforward  for  most 
impressed  current  systems.  Most  of 
these  systems  include  a  tight  on  the 
control  panel  that  indicates  proper 
operation.  No  special  training  is 
required  to  perform  this  inspection. 

d.  Recordkeeping  (§  280.3 1/dJf  EPA 
proposed  in  5  280.31(d)  that  records 
documenting  the  proper  operation  of 
corrosion  protection  systems  must  be 
maintained.  EPA  requested  comments 
on  this  proposed  requirement,  and  none 
were  received  The  Agency  hiis  made 
slight  changes  m  the  wording  of  this 
requirement  to  make  the  intent  of  the 
final  requiremenl  clear.  This  minor 
change  does  not  change  the  substance  of 
the  proposed  requirement.  The  records 
that  are  maintained  must  provide  the 
results  of  testing  from  the  last  two 
service  checks  required  in  5  280.31(b) 
(which  must  be  performed  by  a 
fxirrosion  proleclion  tester)  and  the  last 
three  mspeclions  required  under 

S  280.31(c)  (which  can  be  performed  by 
Ihe  owner  and  operator).  EPA  believes 
thai  this  record  will  provide  sufficient 
information  to  demonstrate  that  the 
proper  operation  and  maintenance  of 
the  calhodic  protection  system  is  being 
carried  out. 

e.  General  Performance  Standards  for 
Testing.  Section  280.31(e)  also  proposed 
three  criteria  to  be  used  while  testing 
cathodic  protection  systems.  ElPA 
received  several  comments  regarding 
this  approach,  with  most  of  Ihem 
suggesting  that  EP.^  should  include  all  of 
the  five  criteria  as  defined  in  NACE  RP~ 
02-85.  Based  on  ihe  suggeslions  of  these 
commenters.  EPA  now  believes  that 
industry  codes,  such  as  NACE  RP-02-85 
and  API's  "Guide  for  Inspection  of 
Refinery  Equipment."  developed  by 
nalionally  recognized  associations 
provide  clearer  and  more  complete 
guidance  about  the  use  of  these  criteria 
to  determine  the  adequacy  of  cathodic 
protection.  These  criteria  are  also  better 
explained  in  technical  documents  such 
as  these  industry  codes.  In  addition, 
these  criteria  are  subject  to  continued 
review  and  can  be  revised  to  reflect  new 
measurement  techniques  thai  result 
from  increased  understanding  of 
corrosion  phenomena. 

Accordingly.  §  280.31(e)  has  been 
deleted,  and  there  is  no  explicit  listing  of 


the  three  criteria  from  the  proposed  rule. 
The  proposed  critena  have  been 
replaced  with  a  more  general 
performance  standard  (in  S  2fl0.31(b)) 
that  requires  the  service  checks  be 
performed  in  accordance  with  a 
nationally  accepted  code  of  practice. 
This  approach  accommodales  the 
concerns  of  ihe  commenters  who 
recommended  that  all  five  of  the  NACE 
chleria  should  be  allowed  lo  be 
considered.  Al  the  same  time,  this 
approach  encourages  the  application  of 
the  proper  standard  becduse  these 
national  codes  are  presented  within  the 
context  of  significant  technical  guidance 
as  lo  Ihe  proper  use  of  each  cnleria. 
Thus,  m  the  final  rule,  owners  and 
operators  are  being  held  lo  ihe  use  of  at 
least  these  cntena  as  recommended  in 
these  national  codes 

f.  NolificaUon  Requirement  EPA 
proposed  in  $  280.31(0  that  owners  and 
operators  of  new  UST  systems  must 
certify  compliance  with  the  corrosion 
protection  requirements  on  the 
notification  form  submitted  pursuant  to 
5  280.22-  No  comments  were  received  by 
EPA  on  this  requirement.  In  the  final 
rule,  this  section  has  been  moved  for 
clanty  to  S  280.22(e).  which  identifies 
notification  requirements. 

3.  Inspection  and  Maintenance  of  the 
Tank  System  II  280.31) 

In  the  preamble  to  the  proposed 
regulation,  the  Agency  discussed  three 
alternatives  for  the  required 
maintenance  and  inspection  of  the  tank 
system  (52  FR  12707).  EPA  proposed 
requirements  for  the  mumtenance  and 
inspection  of  corrosion  protection 
syslems  and  requested  comments  and 
information  on  the  need  for  broader 
requirements.  Two  allemalHes  were 
described  that  addressed  the 
maintenance  and  inspection  of  the 
entire  site  or  other  tank  sysiem 
equipment  in  addition  lo  the  corrosion 
protection  system. 

a.  Site  or  System  Inspections.  Many 
comments  were  received  by  EPA  on 
these  alternative  inspection 
requirements.  Some  commenlers  felt 
that  inspection  of  the  entire  site  or  of  the 
tank  system  is  of  little  practical  benefit 
and  unnecessary  because  such  an 
inspection  alternative  would  be 
duplicative  of  the  leak  detection 
requirements  One  commenler  suggested 
conducting  inspections  of  Ihe  entire  UST 
site. 

EPA  agrees  with  commenters  who 
staled  that  site  inspection  is  duplicative 
of  leak  detection.  Institution  of  release 
detection  syslems  should  provide 
effective  warning  of  releases  from  most 
of  the  components  of  the  tank  system. 
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thereby  elirr.indluig  the  nupd  to  require 
the  RPneral  inspeciions.  Also,  the 
nid)oniy  of  L'STs  are  completely 
underground  and  inaccpssible  to 
inspection,  rendering  total  system 
inspection  impractical. 

b.  Inspections  for  Tank  Deflection. 
Small  distortions  of  the  tank  diameter 
are  expected  at  the  installation  of  USTs, 
and  the  tanks  are  designed  with  an 
allowance  to  wilhstand  them-  Improper 
backfill  or  failure  to  install  foundation 
anchors  (or  failure  of  the  anchoring 
system)  can  lead,  however,  to  excessive 
distortion  resulting  in  rupture  of  the 
tank.  One  way  to  venfy  this  distortion  is 
by  measunng  tank  deflection  [variation 
from  true  diameter).  EPA  had  requested 
comments  on  penodic  tank  deflection 
measurements  for  steel  or  FRP  tanks  as 
a  means  of  preventing  tank  fadures. 
Many  comments  were  received  by  EPA 
on  this  inspection  method.  Some 
requested  EPA  to  mandate  periodic 
denection  monilonng  for  FRP  tanks  in 
the  final  rule.  Others  stated  the  view 
thai  FRP  tanks  do  not  require  periodic 
deflection  monitoring  because  virtually 
all  deflection  ceases  after  (he  first  year. 
Some  also  recommended  vertical 
diameter  measurements  for  alt  new 
tanks  to  verify  initial  installation  results. 

The  Agency  disagrees  with 
commenlers  who  suggested  penodic 
tank  deflection  monitonng  for  FRP 
tanks  The  low  incidence  of  failure  in 
FRP  tanks  (less  than  0.5  percent),  which 
has  been  declming  substantially  over 
the  last  10  years,  argues  against  the 
need  for  periodic  deflection 
me-3='jreraen!s.  The  Agency  has. 
therefore,  chosen  not  to  mandate 
periodic  deflec^:on  measurement  in  the 
fir.ai  rule  The  .-Vgency  belie\es  that 
excessive  deflection  in  FRP  tanks  is 
usually  due  to  improper  installation  and 
occurs  so'.in  after  the  installation  is 
complete  DeOecfion  measurements 
during  and  immediately  following 
installation  are  required  by  the  tank 
manufacturers  for  purposes  of  warranty 
validation.  EPA  believes  that  these  are 
sufficient  for  the  protection  of  human 
health  and  the  environment. 

In  addition,  investigators  conductmg  a 
study  of  deflection  monitoring  of  FRP 
tanks  in  Suffolk  County  (New  York) 
have  reported  to  EPA  that  the  deflection 
measurement  is  often  difficult  to  obtain 
unlfss  special  provisions  are  made  for 
taking  this  measurement  when  the  tank 
is  installed.  Special  tools  and  training 
are  required  to  prevent  damage  to  the 
fill  pipe  tank,  seal  (53  FR  10403)  when 
obtaining  access  to  the  tank  for 
conducting  the  lest. 

c  Momtonng  Corrosion  Protection  at 
Composite  Tanks.  The  Agency  had  also 
requested  comments  on  requiring 


corrosion  protection  inspection&  fur 
composite  tanks.  Some  commenters 
stated  thttt  composite  tanks  should  be 
mouitored  to  ensure  the  integrity  of  the 
FRP  coating,  using  the  same  criteria 
used  for  the  cathodic  protection 
inspections.  Others  fell  thai  inspections 
of  composite  tanks  are  anr"cea5ary 
after  installation.  The  Agency  disagrees 
with  the  commenlers  who  recommended 
thai  composite  tanks  be  periodically 
monitored  to  ensure  the  integrity  of  the 
FRP  coating.  U  has  been  reported  to  EPA 
that  most  composite  tanks  pass  when 
tested  through  the  measurement  of 
electrical  continuity  between  some 
structure  of  the  tank  and  the  soil: 
however,  the  tanks  that  have  "failed" 
this  test  showed  no  evidence  of  external 
corrosion  once  they  were  excavated  and 
inspected.  This  is  a  point  of  continuing 
controversy  withm  the  National 
Association  of  Corrosion  Engineers. 
Based  tm  th»*  superior  performance  of 
ci;mpostte  tanks  to  date  (no  documented 
fdiiures  due  to  external  corrosion),  EPA 
has  decided  not  to  mandate  the 
corrosion  protection  monitoring  of 
composite  tanks  in  the  final  rule. 

4  Compatibility  |§  280.32) 

In  the  proposed  rule,  EP.A  set  forth  a 
i^ennrai  performance  standard  requiring 
owners  and  operators  to  use  an  UST 
system  made  of  or  lined  with  materials 
compatible  with  its  stored  substances. 
Incompatibility  could  result  in  the 
structural  detenoration  of  the 
containment  vessel  or  piping  and  cause 
releases  into  the  environment  (see  52  FR 
1270&-12710].  Because  EPA  has  found  no 
significant  evidence  that  incompatibilily 
is  a  cause  of  release  from  USTs.  the 
final  rule  contains  no  additional 
requirements  and  thus  remains  the  same 
as  proposed. 

a.  Compatibility  of  FRP  Tanks  with 
Alcohol-Blended  Fuels-  Since  the 
proposal  appeared,  EPA  sought 
additional  mformation  on  problems 
reportedly  caused  by  incompatibihty  of 
FRP  tanks  and  alcohol-blended  fuels. 
This  search  included  conversations  with 
several  groups  very  familiar  with  these 
fuels  and  the  FRP  lank  industry.  In  all  of 
the  information  reviewed,  only  one 
release  case  was  suspected  to  be  caused 
by  incompatibility  problems,  In  addition, 
EPA  has  be(?n  unable  to  fmd  any 
dtfmonstrated  incompatibility  problem 
with  lO-ptrcent  alcohol-blended  fuels 
'iHil  FRP  tank  'iystems. 

There  are  two  types  of  FRP  tanks.  The 
standard  FRP  lank  is  compatible  %vith  up 
to  lO-percenl  alcohol-blended  fuels.  The 
second  type  of  FRP  tank  is 
manufactured  with  a  »peciat  resin  that 
ensures  corapattbiliiy  with  blended  fuels 
containing  greater  than  lO-percenl 


alcohol.  Although  the  higher  percentage 
alcohol-blended  fuels  (11  to  100  percent) 
might,  over  long  periods  »f  time  (at  least 
theoretically),  pose  compatibility 
problems  in  standard  FRP  tanks,  the 
actual  threat  posed  is  believed  to  be 
very  small  for  two  reasons.  First,  the 
current  and  proiected  use  of  OAygenated 
fuels  shows  a  trend  that  will  increase 
the  use  of  ll)-percenl  alcohol-blended 
fuels  but  that  will  not  increase  the 
percentage  of  alcohol  in  the  fuels. 
Second,  information  provided  to  the 
Agency  indicates  that  numerous  facets 
of  industry  (tank  manufacturers,  tank 
owners,  and  distributors)  are  very 
aware  of  and  concerned  with  alcohol- 
blended  fuels  and  FRP  tank  and  piping 
compatibihty  problems.  Industry 
practice  is  for  the  lank  owner  or 
operator  to  contact  the  manufacturer 
when  a  different  product  is  to  be  stored 
thus  allowing  the  manufacturer  lo  check 
its  records  concerning  the  compatibUity 
of  the  stored  substance  and  exishng 
laxxk  system.  Numerous  tanks  have  been 
relined  with  different  resins  that  are 
compatible  with  the  new  fuels.  EPA  has 
added  a  note  to  the  performance 
standard  which  refers  to  industry  codes 
that  can  be  used  as  guidance  lo  help 
owners  and  operators  with  alcohol- 
blended  fuels  satisfy  the  compatibihty 
requirement. 

5.  Repairs  f§  280.33) 

In  S  2B0.33  of  the  proposed  rule.  EPA 
proposed  conditions  under  which 
repairs  to  an  UST  would  be  allowed  As 
discussed  in  the  preamble  to  the 
proposal  (52  FR  12710-12711).  numerous 
stale  UST  programs  already  address  this 
topic  in  their  regulations.  Eight  stale 
programs  refer  to  industry  guidelines 
that  should  be  followed  in  making 
repairs.  Since  proposal.  EPA  has 
continued  to  investigate  the  subject  of 
UST  system  repairs.  Numerous 
commenlers  on  the  proposal  addressed 
this  subject.  II  is  obvious  from  the 
response  received  and  other  work 
undertaken  by  the  Agency  that  there  is  a 
great  deal  of  interest  and  ongoing 
activity  in  the  field  of  UST  management 
concerned  with  UST  system  repairs 
(including  the  development  of  new 
codes  and  practices).  As  discussed 
below,  today's  final  rule  incorporates 
several  changes  to  the  proposed 
requirements  concerning  UST  repairs, 
including  the  deletion  of,  revision  of. 
and  addition  to  several  of  the  conditions 
in  the  proposal 

a.  Repair  and  Lining  (§  280.33{a)). 
Under  \  280..33(a).  EPA  proposed  to 
allow  the  repair  and  lining  of  a  lank  if 
four  requirements  were  met:  (1)  A 
vacuum  lest  was  conducted.  (2)  the 
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lining  material  was  compatible  with  the 
regulated  substance  stored.  (3)  the  lank 
was  inspected  internally  and 
uttrasonically  tested,  and  (4)  the  tank 
had  not  been  repaired  or  relined 
previously.  Today's  final  rule  revises 
some  of  these  proposed  requirements  as 
discussed  below. 

In  5  2e0.33(a){l),  EPA  proposed 
requiring  that  a  vacuum  test  be 
conducted  on  repaired  tanks.  This 
requirement  was  intended  lo  ensure 
sound  repairs  (52  FR  12711).  The  vacuum 
test  is  no  longer  required  for  reasons 
that  are  discussed  in  more  detail  in 
subsection  d.  below. 

In  §  280.33(a)(2).  EPA  proposed 
requiring  that  the  lining  material  applied 
to  the  interior  of  the  tank  be  compatible 
with  the  regulated  substance  stored.  All 
commenlers  agreed  that  this  provision 
was  necessary  and  pointed  out  that  it  is 
one  that  is  already  being  followed  in 
current  industry  practice.  The  specific 
requirement  has.  therefore,  been  deleted 
but  the  lining  matenal  is  still  required  in 
the  final  rule  to  be  compatible  with  the 
regulated  substance  stored  in  the  lank 
because  this  concern  is  incorporated 
into  all  current  codes  and  practices  and 
one  of  these  must  be  followed  under  the 
final  rule. 

In  §  280.33(a)(3).  FJ>A  proposed 
internal  inspection  and  ultrasonic 
testing  of  a  tank  to  determine  that  it  was 
structurally  sound.  Under  today's  final 
rule,  the  tank  must  still  be  internally 
inspected  and  determined  to  be 
structurally  sound,  but  the  ultrasonic 
test  is  no  longer  required.  EPA  received 
comments  concerning  the  methods  to 
test  a  tank  to  ensure  that  it  is  still 
structurally  sound.  These  comments 
indicated  that  alternative  tests  were 
available  to  determine  the  structural 
integrity  of  the  tank.  National  codes, 
including  API  16J1  and  NLPA  631. 
provide  alternative  methods.  Currently 
available  data  submitted  and  developed 
independently  by  EPA  concerning  field 
performance  of  tank  Hning  indicate  that 
if  these  codes  are  followed,  the  lined 
tanks  will  perform  ver>'  well  (see  the 
discussion  of  interior  lining  under  the 
upgrading  section  presented  earlier  in 
this  preamble).  EPA  has  learned  that 
Underwnters  Laboratories  is  currently 
developing  a  performance  lest  (Subject 
1856);  however,  it  is  still  in  the  draft 
stage  at  this  time  Consequently,  today's 
final  rule  reflects  the  conclusion  that  it 
is  not  necessary  to  require  a  specific  test 
to  ensure  structural  soundness.  Thus. 
EPA  has  substituted  a  performance 
requirement  m  §  280.33(d)(1)  of  the  final 
rule  that  the  internal  inspection  be 
conducted  in  accordance  with  codes  of 
practice  developed  by  a  nationally 


recognized  association  or  independent 
testing  laboratory. 

For  purposes  of  assisting 
implementation  of  this  general 
requirement,  the  final  rule  includes  the 
note  that  the  lining  and  repair 
procedures  described  m  API  1631  and 
NLPA  631  may  be  used  to  comply  with 
\  280.33(a).  These  codes  describe  lest 
protocols  for  inspecting  tanks  to 
determine  the  structural  soundness.  The 
use  of  the  ball  peen  hammer  test  is 
described,  as  well  as  the  use  of 
ultrasound.  The  codes  include  criteria 
for  minimum  allowable  remaining 
thickness  and  maximum  number  of 
perforations  per  unit  area  in  determining 
the  condition  of  the  tank.  The  codes  also 
specify  tests  to  ensure  that  the  repairer 
lining  has  been  performed  correctly. 
EPA  intends  by  this  approach  to  allow 
other  applicable  national  codes  (such  as 
UL  1856)  developed  in  the  future  lo  be 
used  in  meeting  this  requirement. 

In  §  2a0.33(a)(4).  EPA  proposed 
limiting  UST  repair  to  only  tanks  that 
had  not  been  previously  repaired.  In 
other  words,  a  tank  could  be  repaired 
only  once  so  as  to  avoid  continued 
repair  of  an  UST  that  was 
fundamentally  unsound  (52  FR  12711). 
Some  of  the  commenlers  suggested  that, 
under  this  approach.  EPA  needed  to 
resolve  definitional  questions 
concerning  what  constitutes  a  repair 
versus  simple  preventive  maintenance. 
They  expressed  concern  that  the 
proposed  one-time  repair  provision 
might  preclude  the  use  of  preventive 
maintenance  that  would  otherwise 
prevent  leaks.  Other  commenters 
opposed  this  requirement,  staling  that 
structurally  sound  tanks  could  be 
repaired  repeatedly:  they  also  provided 
extensive  data  showing  that  repaired 
tanks  had  an  excellent  performance 
record.  Other  commenters  opposed 
allowing  any  repairs  to  tanks  that  had 
leaked. 

After  study  of  the  comments,  review 
of  the  submitted  performance  data  on 
repaired  tanks,  and  further  study  of  the 
codes.  EPA  agrees  that  restricting  repair 
to  a  single  time  is  unnecessar)'.  The 
submitted  record  of  repaired  tanks  was 
found  to  be  very  good  and  numerous 
EPA  contacts  with  lank  lining  users  and 
regulators  have  generally  confirmed  the 
accuracy  of  this  performance  record. 
Therefore.  EPA  has  concluded  that  the 
tank  repair  codes  already  in  existence 
(and  in  use  for  years)  provide  adequate 
standards  and  guidelines  for 
determining  if  a  particular  tank  qualifies 
for  repair.  Consequently.  EPA  has  not 
included  the  one-time  only  repair 
requirement  in  the  final  rule  and  will 
allow  tanks  to  be  repaired  more  than 


once  provided  that  they  meet  the 
standards  for  repairabihty  m  the 
applicable  codes  and  that  the  repair  is 
completed  in  compliance  with  these 
standards.  If  a  tank  has  leaked  product, 
however,  the  requirements  for  corrective 
action  must  be  met  and  will  sometimes 
require  removal  of  the  tank  in  order  lo 
complete  the  appropnate  cleanup 
measures  even  if  it  is  determined  lo  be 
structurally  sound  and  repairable. 

b.  Cathodic  Protection  (§  280.33(e}l.  In 
S  280.33|b).  EPA  proposed  that  all  steel 
tanks  with  corrosion  holes  that  are 
subsequently  repaired  be  retrofitted 
with  a  cathodic  protection  system  thai  is 
designed  by  an  independent  corrosion 
expert  and  operated  and  maintained  in 
accordance  with  §  280.31.  Again, 
comments  were  received  objecting  lo 
the  requirement  of  the  use  of  an 
"mdependent"  corrosion  expert  on  the 
grounds  that  many  companies  employ 
corrosion  experts  and  that  requiring  an 
independent  expert  would  be 
unnecessary  and  burdensome.  A.s 
discussed  earlier  m  this  preamble  in 
section  IV.B.la..  EPA  is  drcpping  the 
requirement  for  an  "independent" 
corrosion  expert  in  the  final  rule. 

Comments  were  also  received 
indicating  that  the  addition  of  a  calhodic 
protection  system  to  a  tank  that  was 
repaired  by  lining  was  not  necessary 
and  represented  a  significant  additional 
expense.  In  view  of  the  excellent 
performance  record  to  date  with  relintd 
tanks.  EPA  agrees  with  this  point  lo 
some  extent.  Accordingly,  in  the  final 
rule.  EPA  will  allow  lining  alone  as  ar. 
upgrade  alternative  for  corrosion 
prelection  provided  that  it  is  done 
within  the  confines  of  one  of  the 
national  codes.  In  other  words,  a  lank 
that  is  determined  to  be  structurally 
sound  under  the  criteria  in  the  codes 
may  be  upgraded  by  Urung  alone  for  a 
10-year  period.  The  interior  of  the  tank 
must  be  reinspected  at  the  end  of  the  10- 
year  period  following  the  lining.  If  this 
inspection  shows  the  tank  is  still  sound, 
again  in  conformance  with  the  existing 
codes,  the  upgrade  can  be  extended  for 
use  for  another  5  years.  Thus,  in  the 
final  rule,  lining  alone  (without  cathodic 
protection)  provides  an  allowable 
upgrade  for  corrosion  protection  for  a 
10-year  period.  This  penod  may  be 
extended  in  5-year  increments  by 
inspecting  the  lank  according  to  the 
codes  and  demonstrating  that  the  tank  is 
still  sound  and  that  the  lining  can 
prevent  releases  for  another  5  years. 

c.  Authorized  Repair  for  FRP  Tanks 
(§ 280.33(b)).  In  §  280.33(c).  EPA 
proposed  that  repairs  to  FRP  tanks  be 
made  only  by  the  manufacturer's 
authorized  representatives.  Many 


37140        Federal  Register  /  Vol.  53.  No.  185  /  Friday.  Septgmher  23.  19B8  /  Rules  and  Regulations 


commenis  were  received  opposing  this 

prupased  requirement 

Commenters  argued  thdt  qualified  in- 
hou'ie  personnel  should  be  allowed  to 
perform  repairs  and  that  such  a 
restriction  would  hmit  the  opportunity 
for  private  enterprise  and  small 
businesses  to  enter  into  the  FRP  repair 
industry.  They  also  expressed  roncems 
that  restricting  repairs  to  the 
manufacturer  s  authorized 
representatives  would  mcrease  the  cost 
to  the  owners  and  operators.  Finally. 
fhey  believed  that  such  a  restriction 
could  result  in  insufficient  repair 
capability  and  cause  delays  in  repair. 
parlicuJarly  m  less  populated  and  more 
remote  rej^ions. 

Several  comments  were  also  received 
th.^I  supported  the  proposed 
requirements  slating  that  long-term 
repair  of  FRP  tanks  requires  the  use  of 
proper  repair  materials  and  techniques, 
Commenters  in  favor  of  this  position 
argued  that  only  the  manufacturer  has 
the  requisite  knowledge  of  the 
appropriate  materials  and  methods  lo 
repair  the  specific  composition  of  FRP 
used  m  its  tanks.  They  pointed  out  that 
those  manufdcfurers  have  already 
established  auihorized  representatives 
tramed  m  the  proper  methods  and 
supplied  with  the  quality-assured  and 
correct  malen-ils.  They  also  suggested 
that,  because  the  manufacturer  bears 
continuance  of  product  liability,  only  the 
manufacturers  authorized 
representatives  should  be  allowed  to 
repair  FRP  tanks. 

After  carefully  considering  the 
arsuments  on  both  sides.  EPA  has 
decided  to  change  the  proposed 
requirement  to  allow  not  only  the 
manufacturer  s  authorized 
representativi's  to  repair  FRP  tanks  but 
to  also  allow  qualified  in-house 
personnel  to  rnnduct  repairs  if  a  code  of 
practice  de\eioped  by  a  nationally 
recognized  organization  or  Independent 
testing  labor-j'ory  is  followed. 

Information  presented  by  commenters 
convinced  the  Agency  that  there  are 
other  qualified  and  competent 
individuals  who  could  provide  reliable 
and  proper  repair  services  for  FRP  UST 
systems.  Though  there  are  no  currently 
established  industry  standard  codes  for 
repair  of  FRP  tanks,  at  least  one 
nationally  recognized  organization  is 
presently  developing  such  a  code. 
Therefore,  the  Agency  believes  it  would 
be  imprudent  lo  restrict  repair  services 
to  only  manufacturer's  authorized 
representatives  The  Agency  also 
believes  that  allowing  repairs  to  be 
CGndu'.'»'d  by  other  qualified  in-house 
personnel  in  accordance  with  an 
mdustr>  code  of  practice  will  help 
ensure  that  there  are  adequate  repair 


personnel  available  to  provide 
competent  repair  services  in  a  timely 
manner. 

d.  Vacuum  Tfsi  In  5  2B0.33(d).  EPA 
proposed  requiring  that  a  vacuum  test 
(at  5,3  in  Hg)  be  performed  on  the  tank 
following  repair.  Section  a80.33iri 
proposed  the  added  requirement  of 
h.iving  a  tank  tightness  test  performed 
wnhin  une  year  following  the  repair  of  a 
tank  Comments  were  received  on  the 
techniciil  details  of  these  tests  and  on 
whether  they  were  really  needed  to 
determine  that  the  repaired  tank  was 
sound  and  would  not  release  product  to 
the  environment.  Several  commenters 
questioned  the  technical  adequacy  and 
appropnaleness  of  the  use  of  a  vacuum 
test.  ob)ectini;  to  this  requirement  as 
possibly  damaging  some  types  of  tanks. 

As  a  result  of  the  lethnical 
information  supplied  by  these 
commenters.  EPA  agrees  that  release 
detection  (see  5  28043  fdHh)  of  the 
final  rule),  and  quality  control 
inspections  performed  accorriing  lo 
established  industry  sl.indard.s.  should 
provide  sufficient  ensurance  that  the 
repair  or  lining  of  the  lank  was 
performed  correctly,  and  thus,  a  vacuum 
test  ia  not  necessary.  The  current  good 
performance  of  repaired  tanks,  most  of 
which  were  not  vacuum  tested,  points  to 
the  validity  of  these  comments.  In 
addition.  EPA  agrees  that  the  lest  could 
be  harmful  in  some  cases-  Consequently, 
the  AgeQcy  has  dropped  the  requirement 
of  a  vacuum  test  from  the  final  rule. 

EPA  has  also  decided  that  the 
proposed  requirement  for  a  tank 
tightness  test  within  one  year  following 
repair  is  not  always  necessary  because 
il  duplicates  the  industry  practice  of 
internally  inspecting  lined  tanks  and  the 
release  detection  requirements  that 
apply  to  the  repaired  lank.  The  good 
performance  record  of  repaired  tanks 
makes  such  an  additional  requirement 
unnecessary. 

e.  Pipes  and  Fittings  (§  280.3:nc)).  !n 

§  280.33(el  of  the  proposal.  EPA  required 
replacement  of  pipes  and  fittings  from 
which  a  release  had  occurred  due  to 
corrosion.  The  proposal  did  allow  (he 
lightening  of  loose  fittings  and  joints  for 
purposes  of  repairs.  Comments  were 
received  indicating  that  FRP  piping 
could  be  satisfactorily  repaired  and  that 
some  types  of  valves  could  also  be 
repaired  adequately  without 
replacement.  EPA  believes  that 
replacement  of  metal  pipe  sections  and 
fittings  that  released  product  because  of 
corrosion  or  other  damage  is  slill 
necessary  but.  in  response  lo  the  issues 
raused  by  several  commenters.  will 
allow  repairs  of  FRP  piping  in  the  final 
rule.  The  final  rule  does  not  prohibit 
repairs  of  metal  vatves  provided  that 


these  can  be  done  in  a  manner  that 
provides  sufTicient  protection  against 
releases.  To  ensure  that  these  allowable 
repairs  are  carried  out  according  to 
sound  practice.  EPA  requires  that  all  of 
the  repaired  sections  be  tested  and 
shown  to  be  tight  so  that  they  will  not 
have  a  release  after  they  are  put  back 
into  service. 

f.  Recordkeeping  (§  280.33(f)).  In 
5  280.33(g)  of  the  proposal.  EPA  required 
owners  and  operators  of  a  repaired  tank 
to  maintain  records,  including  signed 
certification,  capable  of  demonstrating 
compliance  with  the  requirements  of  this 
section. 

Comments  were  received  suggef  ting 
that  a  log  should  be  required  for  each 
tank  which  would  document 
installation,  repairs  and  maintenance, 
products,  tests,  and  results.  EI'A  agrees 
that  such  a  log  would  be  a  useful  means 
for  owners  and  operators  to  document 
their  compliance  with  UST  management 
requirements  and  would  encourage  it. 
EPA  believes,  however,  that  specifically 
requinng  a  log  as  opposed  to  other 
methods  of  recordkeeping  Is 
unnecessary. 

The  final  rule  retains  the  general 
requirement  that  owners  and  operators 
maintain  records  demonstrating 
compliance  with  this  section  for  the 
operating  life  of  the  UST  system. 

6,  Reporting  and  Recordkeeping 

(5  280.34) 

a  Introduction.  In  the  preamble  (o  the 
proposal  (52  FR  12711).  the  Agency 
identified  the  importance  of  (he 
retention  by  (he  UST  system  owner  and 
operator  of  key  records  of  operation  on 
site,  and  reporting  of  significant  events 
to  the  implementing  agency.  Because 
routine  reporting  would  create  an 
overwhelming  burden  for  the 
implementing  agency  due  (o  the  size  of 
the  large  regulated  universe,  records  will 
often  be  the  only  way  for  implementing 
agencies  to  determine  that  certain 
important  regulatory  actions  actually 
took  place.  Such  recordkeeping  also 
prompts  the  owner  and  operator  to  carry 
out  regularly  scheduled  actions  that  are 
necessary  lo  protect  human  health  and 
the  environment  Reporting  of  significant 
developments  (such  as  leaks  and  large 
overfills)  provides  information  to 
implempnting  agencies  early  enough  for 
them  to  ensure  effective  action  is  taken 
by  owners  and  operators  to  correct  the 
problem.  In  general,  the  proposal 
consisted  of  simple  but  essential 
recordkeeping  and  reporting 
requirements:  Recordkeeping  that  is 
sufficient  lo  ensure  each  owner  and 
operator  can  demonstra(e  the  recent 
compliance  status  of  the  facility:  and 
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reporting  that  allows  for  early 
involvement  of  the  implementing  agency 
should  an  UST  system  failure  need  to  be 
corrected. 

The  proposal  required  owners  and 
operators  to  report  three  significant 
events  to  the  implementing  agency:  (1) 
New  UST  system  installation:  (Z)  final 
closure:  and  (3)  a  suspected  release  from 
an  UST  system  and  any  subsequent 
actions  needed  to  contain,  correct,  and 
clean  up  a  release.  An  UST  system 
owner  and  operator  who  experiences  no 
problems  in  the  operation  of  the  UST 
system  would  only  have  minimal 
reporting  requirements.  Imposed  at  the 
installation  and  closure  of  the  facility. 
Only  in  the  event  of  system  failure  and  a 
confirmed  release  would  the  reporting 
requirements  substantially  increase,  and 
the  level  of  this  increase  would  be 
directly  related  lo  (he  significance  of  the 
threa(  posed  to  the  environment. 
Recordkeeping  was  proposed  that  would 
demonstrate  the  use  of  requisite 
prevention  and  monitoring  equipment  as 
well  as  the  facility's  recent  compliance 
status,  as  displayed  through  recent 
release  detection,  maintenance,  and 
testing  results. 

Public  comments  on  the  proposal 
generally  supported  the  Agency's 
proposed  approach  to  recordkeeping 
and  reporting  although  some  concerns 
were  raised  about  the  scattered 
placement  of  these  requirements 
throughout  the  rule.  Some  commenters 
stated  that  this  format  made  it  difficult 
for  them  to  find  and  made  it  confusing  lo 
determine  all  of  the  owner  and 
operator's  recordkeeping  and  reporting 
responsibilities.  In  response  to  this 
concern,  the  final  rule  includes  m  one 
section  of  the  rule  j  \  280.34)  a  reference 
or  directory  to  all  of  the  reporting  and 
recordkeeping  requirements  found 
elsewhere  in  the  rule. 

Other  commenters  suggested  that 
additional  and.  in  some  cases,  more 
complete  records  be  required  in  the  final 
rule.  As  explained  below,  however, 
today's  recordkeeping  and  reporting 
requirements  have  remained  essentially 
the  same  as  were  proposed.  A  few 
minor  recordkeeping  requirements  have 
been  added  and  a  few  additional  pieces 
of  information  must  be  reported  during 
corrective  actions  to  assist  the 
implementing  agency's  assessment  of 
the  release  problem.  These  few  changes 
to  specific  recordkeeping  and  reporting 
requirements  are  discussed  elsewhere  in 
today's  preamble  as  part  of  the  more 
detailed  analysis  of  the  final  rule's 
technical  requirements  for  closure; 
release  detection;  tank  system  repair, 
operation  and  maintenance;  and 
corrective  action. 


b.  Summary  of  Final  Approach.  EPA 
received  widespread  support  for  the 
general  notion  that  at  least  some 
recordkeeping  and  reporting  is  essential 
to  ensure  owners  and  operators  adhere 
to  the  technical  standards  being 
promulgated  today.  EPA  did  not  receive 
any  information  or  comments  to 
persuade  it  that  a  significant  departure 
from  the  proposed  approach  was 
necessary  or  appropriate.  Thus,  the  final 
rule  essentially  retains  the  proposed 
approach- 

As  discussed  m  the  preamble  to  the 
proposal  [52  FR  12712).  recordkeeping  is 
necessary  to  ensure  compliance  with  the 
technical  standards  for  release 
detection,  closure,  operation  and 
maintenance  of  corrosion  protection 
systems,  and  UST  system  repair.  The 
Agency,  as  well  as  many  commenters. 
believes,  however,  that  demonstration 
of  compliance  of  all  requirements  over 
the  total  operating  life  of  the  facility  is 
impractical  and  unnecessary  to  protect 
human  health  and  the  environment. 
Today's  approach  is  predicated  on  the 
intent  to  impose  the  minunum  burden  on 
the  regulated  community  while  at  the 
same  time  ensuring  that  all  owners  and 
operators  will  be  able  to  demonstrate  at 
the  request  of  the  implementing  agency 
whether  their  UST  system  is  being 
managed  in  a  manner  that  will  protect 
human  health  and  the  environment.  For 
example,  the  lime  frames  for  record 
retention  were  established  to  enable  a 
demonstration  of  recent  facility 
compliance  slatus  prior  to  an  on-site 
visit.  EPA  is  convinced  that  today's  final 
recordkeeping  requirements  are 
essential  and  serve  both  the 
implementing  agency's  and  regulated 
community's  mutual  interest  Many 
owners  and  operators  may  decide  to 
keep  more  detailed  records  than  are 
required  or  retain  records  For  longer 
than  today's  minimum  time  frames. 
Stale  and  local  governments  may  want 
to  require  additional  recordkeeping. 

Today's  final  reporting  and 
notification  requirements  are  also 
intended  to  foster  the  self- 
implementation  that  underlies  today's 
final  technical  standards.  Under  today's 
reporting  requirements,  an  owner  and 
operator  do  not  have  any  reporting 
obligations  over  the  entire  service  life  of 
the  facility  beyond  the  initial 
notification  at  installation  and  the  final 
notification  of  permanent  closure  unless 
a  suspected  release  in  the  environment 
has  occurred.  Given  the  enormous  size 
of  this  regulated  community,  the  Agency 
has  concluded  that  it  is  impractical  and 
unnecessary  to  overburden 
implementing  agencies  with  periodic  or 
routine  reports  from  UST  facilities  that 


are  operated  properly  and  have  no 
adverse  environmenlal  impacts.  The 
Agency  expects  that  most  UST  systems 
will  rapidly  improve  and  move  inio  this 
categorj'  during  the  coming  10-year 
upgrade  period. 

Reporting  of  releases  and  corrective 
actions  taken  is  explicitly  required 
under  section  900j|c]  of  RCRA. 
Although  EPA  expects  numerous 
releases  will  be  identified  within  this 
large  regulated  community,  the  .\genry 
has  concluded  that  reporting  them  to  the 
implemenung  agency  is  a  necessary  fir^t 
step  lo  ensure  protection  of  human 
health  and  the  environment.  Today's 
final  approach  to  the  reporting  of 
releases  and  corrective  action  is  based 
on  the  simple  assumpbon  that  the  more 
senous  a  release  and  its  impacts  are.  the 
greater  the  necessity  for  interaction  with 
(and  reporting  to)  the  implementing 
agency.  The  implemenling  agency  is 
expected  to  ensure  that  the  public 
interest  is  represented  during  cleanup 
decisionmaking  and  actual  corrective 
action  activities.  The  greater  the  threat 
to  human  health  and  the  environment, 
the  more  reporting  and  governmental 
oversight  that  is  needed. 

Public  comment  on  recordkeeping  was 
generally  favorable  Some  commenters, 
however,  objected  to  the  differentiation 
between  on-site  and  off-site  record 
maintenance  and  availability  Under  the 
proposal,  records  kept  off-sile  had  to  be 
available  within  24  hours  while  on-site 
records  had  to  be  immediately 
available.  Other  commenters  objected  to 
the  requirement  for  providing  off-site 
records  within  24  hours,  noting  that 
sometimes  important  records  arc 
retained  at  corporate  headquarters  far 
removed  from  the  UST  sites.  EPA  agree-s 
that  there  should  be  no  real  distinction 
for  availability  of  records  and  that  the 
24-hour  allowance  may  seem 
inequitable  to  those  who  must  maintain 
records  that  are  immediately  available 
on-site.  However,  the  provision  in  the 
final  rule  remains  unchanged.  Records 
retained  at  the  site  must  be  available 
immediately  because  EPA  has 
concluded  that  there  is  no  reason  that 
they  should  not  be  except  that  they  are 
not  present  or  up-to-date  when 
requested.  When  records  are  maintained 
at  a  business  office  off-site,  they  must  be 
located  at  a  readily  available  site  and 
provided  upon  request  (§  280.32(cl).  This 
change  to  require  olT-slte  records  to  be 
provided  "upon  request"  responds  to 
those  commenters  who  pointed  out  that 
the  proposed  24-hour  limit  was  often 
impossible  lo  achieve  when  records  are 
stored  at  ofT-site  locations.  This  change 
is  also  made  to  provide  some  discretion 
to  the  on-site  inspector  who  can  talk  to 
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the  owner  and  operator  and  determine 
where  the  records  are  stored  off-sile  and 
decide  whether  they  should  be  made 
aviiiUble  for  inspection.  If  the  records 
are  easiiy  accessible,  the  inspector  may 
request  that  ihey  be  made  immediately 
available.  This  change  also  responds  to 
the  commenter  who  believed  there 
should  be  the  same  time  allowed  for 
providing  records  stored  either  on-  or 
Qff-§ile  because  off-site  records  must  be 
provided  wiihm  the  time  frame 
requested  by  the  implementing  agency 

EPA  believes  that,  under  most 
circumstances,  copies  of  the  ongmals 
should  be  maintained  on-site.  If  copies 
are  not  maintained  at  the  sites,  the 
owner  and  operator  will  have  to  take  on 
the  added  burden  of  providing  the 
implementing  agency  with  these  copies 
in  an  expedited  fashion  when  they  are 
requested. 

Also,  the  Agency  has  determined  that 
it  will  not  make  site  plans  a  required 
record  because  it  is  not  necessary  to 
ensure  compliance  with  the  technical 
requirements  promulgated  today.  A  site 
plan  is,  however,  a  useful  tool  for 
owners  and  operators.  The  Agency 
notes  that  site  plans  are  recommended 
in  recent  updates  of  national  codes 
addressed  to  the  installation  of  new 
UST  systems. 

Finally,  as  noted  above,  in  response  to 
commenters'  confusion  over  the  various 
recordkeeping  and  reporting 
requirements  in  the  proposal,  the  final 
rule  has  been  revised  to  include  a 
directory  in  i  C80.34  that  is  intended  to 
simply  summarize  and  identify  the 
recordkeeping  and  reporting 
requirements.  This  new  section  is 
intended  to  eliminate  the  confusion 
identified  by  several  commenters  when 
trying  to  locate  their  recordkeeping  and 
reporting  responsibilities  in  the 
proposal.  Each  item  of  reporting  and 
recordkeeping  is  identified  and  hsted. 
including  a  reference  to  the  section  of 
the  final  rule  in  which  full  details  may 
be  found.  Requirements  with  respect  to 
the  general  availability  and 
maintenance  of  records  are  presented 
along  with  this  directory  section  and 
have  not  changed  since  proposal,  except 
for  the  slight  extension  of  the  allowable 
period  for  making  off-site  records 
available  to  the  Inspector  (see 
discussion  above). 

D  Release  Detection 

This  section  of  today's  preamble 
provides  a  summary  of  the  Agency's 
final  approach  to  release  detection,  the 
proposed  rule,  and  the  major  changes 
from  the  proposal.  A  section-by-section 
analysis  of  the  final  rule  (IV.D.2.1 
discusses  in  detail  the  final  release 
detection  requirements,  mcluding 


highlights  of  major  public  comments 
received. 

1.  Overview 

a.  General  Approach  to  Release 
Detection.  As  described  earlier  in  this 
preamble,  today's  requirements  that 

new  and  existing  UST  systems  be 
properly  mstalled.  protected  from 
corrosion,  and  equipped  with  spill  and 
overfill  protection  will  dramalically 
reduce  UST  system  releases.  Release 
detection  is  an  essential  backup 
measure  to  prevention,  particularly  for 
unprotected  steel  UST  systems  (pnor  to 
upgrading  or  replacement)  and 
pressurized  pipmg  because  they  arc 
more  prone  to  releases,  A  variety  of 
release  detection  methods  have  been 
successfully  applied  to  USTs.  These 
methods  can  be  grouped  into  six  general 
categories:  tightness  or  precision  tests, 
t'ink  gauging  systems,  inventory  control 
methods,  groundwater  monitonng, 
vapor  monitoring,  and  interstitial 
monitoring.  E^ch  was  discussed  in  the 
preamble  to  the  proposal  (52  FR  12714). 
State  and  local  programs  have  chosen  to 
rely  on  different  combinations  of  these 
methods.  They  all  appear  to  be 
successfully  detecting  releases  when 
properly  applied.  To  maintain  fiexibilily 
in  the  selection  of  release  detection 
methods,  both  for  the  implementing 
agencies  and  for  the  owners  and 
operators,  the  proposal  allowed  the 
selection  of  release  detection  to  be 
tailored  to  the  characteristics  of  each 
site  and.  therefore,  avoided  unnecessary 
disruption  of  successful  state  and  local 
programs.  The  most  important  features 
of  the  proposed  and  final  rules  are 
summarized  in  the  sections  below. 

b  Highlights  of  the  Proposed  Hule.  In 
the  proposed  rule,  the  release  detection 
strategy  relied  on  the  use  of  either 
monthly  detection  methods  or  a 
combination  of  tightness  testing 
(performed  semiannually  to  every  5 
years)  and  monthly  inventory  control. 
Frequent  testing  dramatically  increases 
the  probability  of  detecting  a  release 
and  reduces  the  length  of  time  a  release 
can  go  undetected.  A  30-ddy  frequency 
was  selected  as  a  practical  monitoring 
frequency  that  was  sufficient  to  protect 
human  health  and  the  environment.  The 
proposed  rule  required  only  one  release 
detection  method  at  each  UST  site, 
because  frequent  use  of  one  monitoring 
method  was  sufficient  to  discover 
releases  before  they  could  cause 
significant  damage  to  the  enviroranenl. 

Current  industry  practices  generally 
do  not  include  frequent  release 
detection  and  most  releases  that  are 
discovered  are  detected  through  impacts 
on  the  Gurroundinp  rnmmunity  or  large 
inventory  losses.  Consequently. 


substantial  time  and  effort  will  be 
required  to  reach  the  goal  of  monthly 
monitoring  for  all  UST  systems.  The 
proposal  phased  in  detection 
requirements  over  5  years  to  allow  the 
leak  detection  industry  time  to  expand 
and  to  more  evenly  schedule  the 
demand  for  detection  equipment.  The 
proposed  rule  also  allowed  less  frequent 
use  of  tank  testing  (every  3  or  5  years 
when  combined  with  monthly  inventory 
controls)  dunng  the  first  10  years  of  the 
program.  The  goal  of  the  proposed 
approach  was  the  installation  of  release 
detection  as  quickly  as  possible  on  the 
tanks  most  likely  to  leak. 

To  ensure  fiexibihty.  all  proven 
methods  of  release  detection  were 
allowed  in  the  proposed  rule.  In  the 
absence  of  adequate  data,  the  proposed 
rule  did  not  set  one  performance 
standard  for  all  release  detection 
methods.  Instead,  each  method  was 
required  to  meet  performance  and 
design  standards  specific  to  that 
method.  These  standards  were  based  on 
the  experience  of  state  programs  that 
indicated  these  methods  were  effective 
under  the  specified  conditions. 

c.  Major  Changes  in  the  Final  Rule. 
Although  the  overall  release  detection 
strategy  has  not  changed  from  the 
proposal,  specific  requirements  on  how 
and  when  release  detection  must  be 
conducted  have  changed.  The  four  most 
significant  revisions  to  the  proposed 
regulations  include: 

•  More  frequent  monitoring  of 
existing  unprotected  tanks  during  the  10- 
year  upgrade  period: 

•  Less  frequent  monitoring  of  new 
and  upgraded  tanks  until  age  10; 

•  Gradual  phase-m  of  release 
detection  based  on  tank  age;  and 

•  More  stringent  requirements  for 
pressurized  piping. 

These  changes,  discussed  generally  in 
section  III.B.  of  today's  preamble,  are 
presented  m  detail  in  the  appropriate 
parts  of  the  section-by-section  analysis 
below  Additional  revisions  made  to  the 
release  detection  requirements  are  also 
discussed  in  the  section-by-section 
analysis. 

In  addition,  three  important 
organizational  changes  were  made  in 
response  to  commenters'  concerns.  First. 
in  the  proposed  rule,  the  requirements 
for  hazardous  substance  USTs  were  m  a 
subsection  of  the  petroleum  UST 
requirements,  and  several  commenters 
noted  that  they  had  difficulty  finding 
and  understanding  the  requirements  for 
these  systems.  In  response  to  this 
concern,  the  release  detection 
requirements  for  petroleum  and 
hazardous  substance  USTs  have  been 
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separated  in  the  final  rule  and  placed  in 
II  280  41  and  280.4Z  respectively. 

Second,  tanks  and  associated  piping 
were  treated  in  the  proposed  rule  as  a 
single  unit.  Each  method  of  release 
detection  applied  to  the  tank  was 
required  also  to  detect  leaks  from 
piping.  In  another  section  of  the 
proposed  rule,  there  were  additional 
release  detection  requirements  that 
could  only  be  applied  to  the  piping. 
Commenters  noted  that  this  structure 
limited  fiexibility  in  meeting  the  release 
detection  requirements  by  forcing  the 
same  method  to  be  used  for  tanks  and 
piping-  They  noted  that  the  same  method 
may  not  work  for  both  tanks  and  piping 
and  several  viable  detection  methods 
for  piping  were  excluded.  In  addition, 
the  infonnaiJon  on  causes  of  release 
indicates  that  piping  is  generally  a 
Greater  release  threat  than  tanks.  Thus, 
today's  final  rule  treats  piping 
separately  from  and  with  equal 
importance  to  the  lank.  The  release 
detection  methods  for  tanks  and  piping 
have  been  separated  in  the  final  rule 
into  §5  280  43  and  28044.  respectively. 

Third,  in  the  final  rule,  the  release 
detection  requirements  for  each  type  of 
UST  system,  including  allowed  methods 
and  required  frequencies  of  testing,  have 
been  consolidated  into  two  brief 
sections  (5§  280.41  and  280.42).  The 
detailed  performance  standards  for  each 
method  of  detection  are  now  contained 
in  §§  280.43  and  280,44.  The  section-by- 
section  analysis  of  the  preamble 
parallels  this  structure  so  that  all 
discussion  of  the  phase-in  schedule,  the 
methods  and  combinations  of  methods 
allowed  for  each  type  of  system,  and 
frequencies  of  testing  are  discussed  first 
(sections  IV.D.2.  a-c.).  Discussion  of 
research  and  public  comments  on  the 
technical  details  of  each  detection 
meiliod  for  tanks  and  piping  is  reserved 
for  later  sections  (IV.D.2.  d-e.). 

2.  Section -by-Section  Analysis 

a.  General  Requirements  (§28040).— 
(IJ  Use  of  One  Release  Detection 
Method.  In  the  proposed  rule,  a  single 
release  detection  method  could  be  used 
to  meet  the  requirement  to  delect 
releases  from  both  the  tank  and 
connected  piping.  As  discussed  in  more 
detail  in  the  preamble  to  the  proposed 
rule  (52  FR  12718-12719).  the  use  of 
redundant  methods  of  release  detection 
was  not  required  at  each  UST  site 
because  the  Agency  was  not  convinced 
that  the  required  use  of  these  "backup" 
methods  would  provide  significant 
environmental  gains  in  comparison  to 
the  adverse  impacts  on  program 
implementation.  Some  commenters 
opposed  allowing  only  one  method  of 
release  detecUon  primarily  because  they 


believe  all  the  methods  are  unreliable 
and  insufficiently  developed. 
particularly  external  methods.  Other 
commenters,  however,  agreed  with 
EPA's  position  on  this  issue  and  cited 
their  own  satisfactory  experience  with 
the  various  methods. 

The  final  rule  continues  to  allow  the 
ijsn  of  a  single  properly  installed  and 
operated  release  detection  method  for 
lunks  when  testing  is  performed 
monthly.  When  less  frequent  monitoring 
is  ubed  it  must  be  backed  up  by  use  of 
monthly  inventory  control.  Owners  and 
operators  remain  free  to  use  multiple 
motliods  if  they  desire,  and  stale  and 
local  programs  can  require  redundant 
systems. 

EPA  decided  against  requiring 
multiple  methods  because  frequent  use 
of  a  single  detection  method,  when 
combined  with  the  prevention  measures 
contained  in  other  sections  of  the  rule,  is 
sufficient  to  protect  human  health  and 
the  environment.  The  performance 
standards,  design  criteria,  and 
Umitalions  on  the  methods  contained  in 
the  rule  are  intended  to  ensure  thai  the 
optimum  performance  of  each  release 
detection  method  is  achieved.  Repealing 
the  teal  monthly  dramatically  reduces 
the  possibility  of  failing  to  delect  a  leak. 
Each  test  serves  as  a  separate  check  of 
the  integrity  of  the  UST  system.  Field 
reports  confirm  the  success  of  single 
methods  in  detecting  releases  from  UST 
systems.  For  example,  Dade  County. 
Florida,  has  detected  over  350  releases 
using  ground-water  monitoring  vvcUs. 
EPA's  research  on  the  best  ways  to  use 
some  of  the  different  release  detection 
methods  is  directed  towards  improving 
the  field  performance  of  various  types  of 
methods.  For  tanks  and  suction  piping 
systems,  one  detection  method, 
combined  with  prevention  efforts, 
should  virtually  eliminate  undetected 
releases. 

The  Agency  chose  not  to  rely  on  one 
method  of  detection  for  pressurized 
piping,  however.  Even  with  good  efforts 
at  prevention,  these  systems  may  still 
result  in  significant  releases. 
Consequently,  the  final  rule  requires 
existing  and  new  pressurized  lines  to 
use  both  automatic  line  leak  detectors 
and  another  leak  detection  method 
(either  monthly  monitoring  or  annual 
line  tightness  tests). 

(2)  Scope  of  Release  Detection 
(§280.40(Q)(1)}.  The  proposed  rule 
provided  a  general  requirement  that  the 
release  detection  method  be  "capable  of 
detecting  a  release  from  any  portion  of 
the  UST  system."  The  purpose  of  this 
requirement  was  to  ensure  detection  of 
both  tank  and  piping  leaks.  A  few 
commenters  objected  to  the  general 


nature  of  the  wording  of  the  requirement 
because  it  includes  some  portions  of  the 
UST  system  such  as  vent  lines,  fill  pipes, 
and  bungs  on  the  top  of  the  tank  that  do 
not  normally  contain  regulated 
substances.  Some  tank  tightness  test 
methods  do  not  test  the  top  of  the  lank 
and.  thus,  do  not  detect  the  presence  of 
holes  in  the  vents  and  bungs.  These 
porMons  of  the  tank  only  leak  when  the 
tank  is  overfilled. 

EPA  shares  the  concern  of 
commenierii  that  a  strict  interpretation 
of  tlie  wording  in  the  proposed 
requirement  could  result  in  some  release 
detection  methods,  particularly  non- 
overfill  tightness  tests,  not  being 
allowed  because  they  cannot  delect 
releases  from  portions  of  the  UST 
system  that  do  not  normally  leak.  The 
final  rule's  wording  that  the  methods 
must  be  able  to  detect  a  release  from 
"any  portion  of  the  tank  and  the 
connected  underground  piping  that 
routinely  contains  product"  is  intended 
to  make  clear  that  lank  tightness  test 
methods  that  do  not  overfill  the  tank  can 
be  used,  as  long  as  they  meet  the  other 
applicable  performance  standards  and 
another  acceptable  method  is  used  to 
test  or  monitor  the  piping. 

Furthermore,  releases  from  the  top  of 
the  lank  or  vents  occur  during  overfills, 
which  are  not  a  normal  operating 
condition-  Prevention  of  overfills  is 
addressed  in  5  280.20(c).  5  280.21(d),  and 
§  280.30.  which  together  require  that  ail 
new  and  upgraded  tanks  have  overfill 
prevention  equipment  and  spill 
catchment  devices  and  that  proper 
filling  procedures  be  followed  to  prevent 
these  "nonoperational"  releases.  These 
requirements  are  intended  to  prevent 
these  types  of  releases:  thus.  EPA  does 
not  believe  methods  of  release  detection 
must  be  used  that  will  detect  them. 

The  additional  information  on  causes 
of  release  that  EPA  has  collected  since 
the  proposal  (see  section  II-F.  of  this 
preamble)  reinforces  the  fact  that  piping 
is  a  major  source  of  releases.  Therefore, 
the  final  rule  continues  to  require  that 
the  methods  of  release  detection  that 
are  used  must  be  capable  (either  singly 
or  in  combination)  of  detecting  a  release 
from  both  the  tank  vessel  and  the  piping 
that  conveys  product. 

(3)  Installation,  Operation. 
Calibration,  and  Maintenance 
(§  2m40(a)(2})  To  ensure  that  the 
release  detection  method  will  rehably 
detect  releases  once  in  place,  the 
proposed  rule  required  installation, 
calibration,  operation,  and  maintenance 
according  to  manufacturers' 
specifications.  At  proposal,  the  Agency 
decided  against  requiring  certification  of 
installers  and  servicers  of  release 
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detection  equipment  because  these 
programs  are  not  currently  developed 
and  there  are  other  effective  approaches 
for  ensurmg  proper  installation  (52  FR 
12719).  As  discussed  below,  commenlers 
stated  that  the  rule  should  require 
certification  of  installers  and  servicers 
of  release  detection  equipment.  After 
consideration  of  these  comments,  EPA 
continues  to  beheve  that  such  a 
requirement  would  hinder  rapid 
installation  and  flexibUity  in  designing 
effective  ways  lo  regulate  installers. 
Today's  final  rule  will  remain  as 
proposed  for  the  reasons  discussed 
below. 

The  UST  release  detection  field  is  a 
new  and  proliferating  area  of 
technology,  and.  because  of  this,  some 
commenters  suggested  that  a 
certification  program  should  be  required 
for  installers  and  operators  of  release 
detection  equipment  to  ensure  high 
quaUty  work  and  lo  assist  owners  and 
operators  in  selecting  qualified 
personnel.  Certification  by  EPA  or  slate 
agencies  was  suggested.  Other 
commenters  felt  that  a  state  or  Federal 
certification  program  would  limit  the 
number  of  installers,  would  increase  the 
cost  of  release  detection  provided  by 
those  installers  who  were  already 
certified,  and  would  delay  mdespread 
application  of  release  detection 
methods.  Some  of  these  commenters 
suggested  alternatives  to  state  or 
Federal  installer  certification. 

By  including  the  performance 
standard  in  the  proposed  rule.  EPA 
acknowledged  that  ensuring  proper 
installation  and  operation  of  equipment 
IS  important.  Although  a  certification 
program  is  a  viable  approach  to 
achieving  this  goal.  E^A  disagrees  with 
commenters  who  fell  that  state  or 
Federal  certification  is  the  only  way  to 
ensure  quality  installations.  Elxisting 
state  programs  that  lack  certification 
programs  have  been  effective  at 
discovering  releases.  As  commenters 
noted,  there  are  numerous  possible 
approaches  to  ensure  proper 
installation.  Mandating  certification 
would  unnecessarily  restrict  states  from 
designing  alternative  effective  ways  lo 
regulate  installers. 

EPA  agrees  with  commenters  that  the 
;:me  required  to  conduct  a  certification 
program  would  seriously  hinder  rapid 
implementation  of  release  detection. 
Installing  leak  detection  quickly  or. 
existing  tanks,  which  are  primarily 
unprotected  steel,  will  be  of  significant 
environmental  benefit,  even  in  the 
absence  of  certification.  For  these 
reasons,  no  additional  requirements 
have  been  included  in  the  flnat  rule  lo 


ensure  release  detection  instaUalion  and 

operation, 

M)  Meeting  the  Performance 
Standards  (§280.40{a)(3)).  In  the 
proposars  preamble  (52  FR  12714- 
12718),  the  Agency  described  three 
possible  approaches  to  ensure  the 
quality  of  release  detection  equipment 
used  to  meet  the  regulations.  EPA 
solicited  comments  on  a  general 
performance  standard,  certification  of 
methods,  and  a  method-specific 
performance  standard.  The  Agency 
proposed  the  method-specific  approach 
because  it  offered  the  greatest  flexibility 
and  facilitated  rapid  program 
implementation.  Commenters  generally 
agreed  with  the  advantages  and 
disadvantages  ascribed  to  each 
approach,  and  many  concluded  that  the 
method-specific  approach  is  the  best 
possible  at  present.  The  final  rule  thus 
retains  method-specific  standards  by 
requiring  each  method  used  meet  the 
standards  in  %  280.43  or  $  2ti(}.44. 

Commenters  generally  agreed  with 
both  the  explanation  and  the  conclusion 
in  the  proposal  prea.mble  concerning  the 
use  of  method-specific  release  detection 
standards.  Many  commenters  believe 
that  the  method-specific  approach 
would  be  the  most  reahstic  approach 
given  our  current  knowledge  and  that  it 
would  allow  the  widest  range  of  choices 
among  effective  technologies.  Some 
commenters.  however,  believed  a 
general  standard  should  be  formulated 
based  on  the  standard  specified  for  tank 
tightness  testing  (0  1  gallon  per  hour). 
Because  the  method-specific  standard 
would  allow  varying  performance 
standards,  these  commenters  felt  that 
many  owners  would  simply  select  the 
cheapest,  least  effective  method.  Other 
commenters  recommended  a 
certification  approach,  feeling  that 
consistency  was  less  important  than 
ensuring  that  the  regulated  community 
knew  exactly  what  devices  met  the 
standards. 

The  preamble  to  the  proposal 
contained  an  extensive  discussion  of  the 
merits  of  each  of  the  three  approaches  to 
regulating  release  delection.  One 
approach  considered  by  the  Agency  was 
to  specify  a  general  standard  for  the 
leak  rate  or  quantity  which  must  be 
detected  by  a  method  and  not  specify 
individual  methods  or  restrictions  on 
their  use  This  approach  was  viewed  as 
providing  the  most  consistent  level  of 
performance  and  the  one  that  best 
challenged  manufacturers  to  develop 
defensible  performance  claims  for  their 
equipment-  This  approach  is  not  used  in 
the  final  rule  for  two  reasons.  First,  the 
.^ge^cy  does  not  have  sufficient 
information  to  relate  leak  rates  to  the 


quantity  of  product  detected  by  external 
methods  under  all  possible  site 
conditions.  Second,  eliminating  the 
specific  methods  in  the  rule  would  slow 
program  implementation  by  forcing 
owners  and  operators  to  wait  for 
detailed,  extensive  performance 
information  before  conducting  release 
detection.  The  final  rule,  however, 
incorporates  the  fiexibiliiy  of  a  general 
performance  standard  by  allowing,  in 
addition  to  specific  methods,  any 
method  which  can  detect  a  0.2  gallon  per 
hour  leak  rate  with  a  probability  of 
detection  of  0.9!>  and  a  probability  of 
false  alarm  of  0.05  within  a  month.  For  a 
discussion  of  this  addition,  see  section 
IV. D. 2. a. 4.  of  today's  preamble. 

A  certification  approach  applied  at 
the  federal  level  would  provide  the 
tegulated  community  with  the  clearest 
direction  concerning  which  release 
detection  equipment  was  acceptable. 
This  approach  is  not  used  in  the  final 
rule  because  it  would  slow  program 
implementation  and  reduce  the  choices 
available  to  owners  and  operators  over 
the  next  several  years.  Further,  it  was 
not  viewed  as  necessary  because 
comparable  performance  information  for 
each  method  can  be  generated  by 
private  efforts  without  federal 
involvement. 

Research  results  and  data  submitted 
by  commenters  after  the  proposal  have 
reinforced  the  Agency's  belief  ihat  all  of 
the  methods  that  were  proposed  are 
effective  release  delection  techniques  if 
used  within  the  context  of  certain 
constraints  (discussed  m  the  section  on 
individual  methods).  EI'A  believes  that 
offenng  a  broad  selection  of  methods 
will  make  it  easier  for  owners  and 
operators  to  comply  with  the  regulation. 
Also,  a  broad  selection  is  consistent 
with  the  encouragement  of  existing 
industry  trends  and  state  programs, 
which  have  utilized  a  variety  of  release 
technologies  and  which  have  been 
proven  effective  at  discovering  leaks. 
Information  gathered  by  EPA  suggests, 
but  does  not  conclusively  prove,  that  all 
of  the  methods  included  in  the  rule  can 
detect  at  least  a  0.2  gallon  per  hour 
release  within  30  days  when  used  in 
accordance  wilh  the  restrictions  on  that 
method.  The  Agency  believes  that  all 
methods  will  eventually  be  able  to  prove 
they  reliably  detect  0.2  gallon  per  hour 
releases  and  has  included  that  as  a 
standard  for  approving  new  methods. 
This  standard  is  discussed  in  section 
IV, D. 2.8.4,  Allowing  a  range  of  methods 
with  specific  standards  does  not  mean 
the  cheapest,  least  effective  method  will 
be  selected,  because  cost  and 
effectiveness  are  not  necessarily  related. 
For  matance.  under  some  site  conditions 
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(e.g.,  ground  water  within  the 
excavation  zone),  manual  ground-water 
sampling  may  be  the  cheapest  method 
and  will  reliably  detect  releases 
substantially  smaller  than  0.2  gallon  per 
hour. 

(5)  Delay  in  Detection  Probabilitif>s 
{§280.40(a)(3f}.  As  discussed  tn  the 
proposal  preamble  (52  FR  12719).  a 
complete  release  detection  performance 
standard  includes  not  only  the  leak  rate 
or  quantity  that  a  method  must  detect, 
but  also  the  probabilities  of  detection 
(PD)  and  false  alarm  (PFA).  In  the 
proposed  regulations,  complete 
standards  of  this  type  were  included  for 
in-tank  detection  methods  in  the  section 
on  specific  methods.  Research  results 
and  commenters'  concerns  have  caused 
the  Agency  to  make  several  important 
changes  in  the  final  rule.  The 
probabilities  have  been  moved  to  the 
general  requirements  section 
(§  2e0.40(a)(3))  and  changed  slightly,  and 
the  effective  date  has  been  delayed  for 
two  years.  These  changes  are  discussed 
below. 

The  proposal  preamble  emphasized 
the  statistical  nature  of  detecting  leaks 
and  the  large  number  of  variables  that 
add  lo  the  uncertainty  in  declaring  a 
leak.  The  probability  of  detecting  a  leak 
is  dependent  on  its  size.  All  methods  are 
more  likely  to  discover  large  leaks  than 
small  ones.  Wilh  regard  lo  detecting  the 
smallest  leaks,  the  Agency  recognized 
that  good  methods  properly  operated 
may  mislakenly  declare  a  leak  when 
none  exists  (false  alarm)  or  fail  to 
discover  some  leaks  (missed  detection). 
Consequenlly.  the  standards  for  lank 
tightness  testing  and  automatic  in-tank 
monitoring  included  the  requirement 
that  methods  detect  a  specified  leak  rate 
with  a  PD  of  0.99  and  a  PFA  of  001.  The 
Agency  remains  convinced  that 
specifying  probabilities  in  this  manner 
better  defines  the  performance 
standards  and  should  help  owners  and 
operators  make  informed  choices  about 
leak  detection. 

The  final  rule  retains  the  PD  and  PFA 
as  part  of  the  leak  detection 
performance  standard.  The  probabilities 
have  been  removed  from  the  standards 
for  specific  methods  and  placed  in  the 
general  requirements  section.  This 
change  expands  the  coverage  of  the 
probabilities  to  include  automatic  line 
leak  detectors  and  interstitial  monitors 
as  well  as  tank  and  line  tighmess  tests 
and  automatic  in-tank  monitors.  The 
Agency  made  this  change  to  clarify  that 
all  leak  rates  or  quantities  specified  as 
part  of  a  method-specific  standard  in 
§  280.43  or  §  28044  must  be  detected 
with  the  same  level  of  reliability. 

The  proposed  rule  set  the  PD  at  0.99 
and  the  PFA  at  0.01.  In  the  final  rule,  the 


PD  has  been  changed  lo  0.95.  and  the 
PFA  has  been  changed  lo  0.05.  The 
Agency  made  this  change  for  several 
reasons. 

First,  the  Agency  is  not  convinced  thai 
the  0.99/0.01  specification  was  a 
realistic  standard  given  the  wide  range 
of  variables  affecting  leak  delection 
results.  EPA's  study  of  lank  testing 
methods  has  attempted  to  determine 
performance  at  this  level  of  precision 
and  only  2  methods  of  the  25  studied 
could  meet  the  standard-  No  study  of 
this  sort  has  been  undertaken  for  the 
other  methods  covered  by  the 
probabilities  in  the  final  rule.  Further, 
EPA  does  not  plan  to  conduct  studies 
similar  to  the  one  for  tank  tightness 
testing  for  other  leak  delection  methods. 
Rather,  the  Agency  intends  that 
manufacturers  should  evaluate  their 
methods  lo  prove  they  meet  the 
standard  in  the  rule,  Thus,  the  change  in 
the  final  rule  will  encourage 
manufacturers  to  undertake  this 
research-  EPA  is  developing  procedures 
for  testing  release  detection  equipment 
in  a  common  way  to  help  manufacturers 
in  evaluating  their  equipment.  EPA 
chose  the 095/0.05  specification  in  the 
final  rule  because  it  is  a  level  of 
performantie  attained  by  a  modified 
commercial  tank  test  method  in  the 
National  Motor  Fuel  Survey.  In  addition, 
several  commenters  felt  that  a 
probability  of  delection  of  0.95  was 
more  realistic  and  was  adequate  to 
protect  human  health  and  the 
environment. 

Because  the  final  rule  requires 
frequent- to-continuous  monitoring,  the 
change  in  probabihties  will  have  tittle 
environmental  impact,  For  example,  a 
test  which  detects  0.1  gallon  per  hour 
leaks  95  percent  of  the  time  in  one  test 
will  discover  99.9  percent  of  01  gallon 
per  hour  leaks  in  3  consecutive  tests. 
Further,  tests  that  meet  this  standard  are 
virtually  certain  to  detect  leaks  larger 
than  this  threshold  and  will  detect  a 
significant  number  of  leaks  below  ihe 
threshold.  Under  either  standard,  large 
leaks  will  be  caught  immediately  and 
small  leaks  will  be  discovered  before 
they  cause  environmental  damage. 

The  final  change  in  this  section  of  the 
final  rule  is  a  delay  in  the  effective  date 
of  the  probabilities.  As  discussed  above. 
few  methods  have  been  proven  to  meet 
the  complete  standard  specified  in  the 
proposed  rule.  However,  preliminary 
results  from  the  EPA's  tank  testing  study 
{Notice  of  Availability;  53  FR  10403) 
indicate  thai  several  methods  could 
meet  the  standard  with  simple  changes 
in  procedures  and  equipment.  The 
Agency  also  wanted  to  allow  time  for 
manufacturers  of  automatic  tank 
gauging  systems,  automatic  hne  leak 


detectors,  and  interstitial  monitors  to 
prove  that  their  systems  meet  the 
complete  standard.  The  Agency  believes 
manufacturers  can  make  the  necessar> 
changes  to  their  methods  and  evaluate 
their  performance  in  2  years.  Until  the 
probabilities  become  effective,  methods 
need  only  detect  the  leak  rate  or 
quantity  specified  for  that  method  in 
§  280.43  and  5  280.44.  Methods  installed 
or  conducted  dunng  this  2'year  phase-m 
will  not  need  to  be  performed  again  or 
replacJid  afier  the  probabilities  become 
effective,  but  all  methods  used  after  thai 
period  of  time  will  have  to  achieve  the 
probabihty  standard. 

(6)  Reporting  of  Positive  Monitoring 
Results  (§  280.40(b)).  The  proposed  rule 
contained  a  provision  in  Subpart  E  thai 
the  owner  and  operator  must  report  all 
suspected  releases  indicated  by  the 
results  of  release  detection  monitoring 
Perhaps  because  this  release  delection 
reporting  requirement  was  in  a  different 
subpart  from  the  release  detection 
technical  requirements,  commenters 
stated  that  it  was  unclear  when  a 
suspected  release  needed  to  be  reported 
To  clarif>'  and  strengthen  the 
requirement  to  report  all  suspected 
releases,  a  provision  has  been  added  to 
Subpart  D  (5  280.40(b))  in  the  final  rule 
cxphcilly  stating  that  any  indication  by 
the  release  detection  method  ihat  a 
release  has  occurred  must  be  reported  in 
accordance  wilh  reporting  procedures 
described  in  Subpart  E. 

It  is  intended  that  all  release  delection 
equipment  be  operated  at  least  at  the 
level  of  sensitivity  indicated  in  the 
performance  standard.  For  example,  2 
years  after  the  effective  date  of  the  rule 
the  tightness  lest  threshold  (i.e..  test 
result  that  indicates  a  suspected  release:  i 
should  be  set  to  detect  0.1  gallon  per 
hour  leak  rates  with  a  PD  of  95  percent 
and  a  PFA  of  5  percent;  this  threshold 
value  may  differ  for  various  lightness 
testing  devices  Manufacturers  of  the 
release  detection  equipment  must 
determme  what  this  threshold  value 
must  be  to  meet  the  performance 
standard  and  inform  operators  of  their 
equipment.  Until  the  manufacturpr  sets 
such  a  threshold,  tank  test  operators 
should  continue  to  use  ihe  current  0.05 
gallon  per  hour  threshold.  For  most  lank 
testing  methods,  this  will  approximate 
the  threshold  level  for  detecting  01 
gallon  per  hour  leaks.  The  owrner  and 
operator  would  report  a  suspected 
release  when  a  test  result  exceeds  0.05 
gallon  per  hour  or  the  threshold  value 
provided  by  the  manufacturer  in 
accordance  with  \  280.50. 

it  is  important  lo  note  that  the 
performance  standards  such  as  0.2 
gallon  per  hour  or  Vfe  inch  of  product  on 
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top  of  the  ground  water  are  device 
performance  standards  set  to  exclude 
less  effective  equipment.  The  standards 
dre  not  aiiowabte  con  tain  Lnation  levels. 
Owners  and  operators  are  stiij 
responsible  for  correcting  leaks  and 
cleaning  up  any  product  rdeased  lo  the 
environment,  it  is  in  their  interest  to  use 
the  most  effective  release  detection 
equipmeni  and  operate  it  so  the  device 
detects  releases  as  quickly  as  possible 
to  avoid  potentially  costly  corrective 
dctiun. 

(7}  Pbase-m  of  Release  Detection 
lii  280.40(c)l.  The  proposed  rule  required 
a  3-  or  5)  ear  phase-m  of  release 
detection,  with  the  shorter  phase-in 
penod  apphed  to  USTs  without 
protection  from  corrosion  and  the  longer 
phase-in  to  those  USTs  with  corrosion 
prrjtection.  These  phase-m  periods  were 
based,  m  part,  on  the  experiences  of 
several  slate  and  local  UST  programs  in 
initiating  release  detection  under  a 
phase-in  schedule  that  was  tvpicallv  3  to 
5  years  (52  FR  126/7,  12703-127M).  this 
phase-m  was  proposed  to  ensure  that 
tanks  with  the  greater  risk  of  ieakins 
[those  unprotected  from  corrosion)  had 
release  defection  installed  first.  As 
discussed  m  the  proposal  preamble,  the 
total  phase-m  penod  covers  5  years  to 
aiiow  enough  time  for  the  release 
detecbon  mdustry  to  respond  to  the 
demand,  owners  and  operators  of 
existing  tanks  to  plan  their  needs,  and 
implementing  dwencies  to  develop  their 
programs.  The  proposed  rule  also 
required  closure  of  existing  USTs  thai 
could  not  meet  the  phase-m  schedule. 

Commenters  recommended  a  variety 
of  pha»e-m  periods  and  generally 
recommended  age  as  the  most 
appropriate  basis  for  the  phase-in. 
Therefore.  \  280.40(c|  of  the  final  rule 
phases  in  the  implanentation  of  release 
detection  over  1  lo  5  years  ba&ed  on  (he 
age  of  the  system  (oldest  tanks  first  )- 
Reqmring  the  oldest  tanks  to  phase  in 
release  detection  sooner,  within  1  year, 
ensures  that  those  UST  systems  most 
likely  to  leak  are  addressed  first.  Tlie 
final  rale  also  retams  the  proposed 
reqoirenicnt  of  closure  of  any  USTs  that 
cannot  meet  the  release  detection 
requirements  by  the  phase-in  date.  A 
significant  addibon  to  the  final  rule  is 
the  requirement  that  existing  systems 
with  pressurized  pfping  must  retrofit  line 
leak  detectors  within  2  years.  Comments 
received  regarding  the  phase-in  of 
release  detection  are  discosaed  in  more 
detail  below. 

Commenters  recommended  a  range  of 
lime  penods  from  3  to  10  years  for 
completing  the  phase-in  of  release 
detection.  Comntenlera  supportlAg  a 
longer  period  believed  that  the  proposed 


phase-in  periods  would  overburden  the 
release  detection  industry,  resulting  in 
poor  quality  installations  and  late 
compliance,  and  cause  ec<jnomi(, 
hardship  to  owners  and  operators. 
Those  commenters  recommending 
shorter  phase-m  penods  believed  that  a 
tijihter  schedule  would  prrvent 
siEHificant  environmenla!  dHmage.  The 
Agency  has  derided  m  the  final  rule  lo 
rptaln  the  overall  5-year  phase-in  time 
penod  for  the  same  reasons  outhned  in 
the  proposal  preamble  (52  FR  12fi77. 
12703.  and  12704J  Baspd  on  experience 
at  the  stdte  and  local  level,  FPA  does 
not  believe  release  detection  can  be 
instailed  and  conducted  at  over  700iKX) 
UST  sites  nationwide  m  less  than  5 
years.  Not  only  will  it  be  difficult  to  do 
in  less  than  5  years,  but  some  of  the 
release  detection  systems  installed  on  a 
more  expeditious  timetable  coold  be 
lower  quality  as  a  resulL  As  discussed 
above,  however,  the  greatest  release 
potential  will  be  during  this  interim 
period.  Thus,  lengthening  the  phase-in 
period  would  result  in  unacceptably 
greater  environmental  damage- 
Moreover,  e\'en  accepting  commenters" 
concerns  abrrut  economic  burdenfi. 
lengthening  the  pha^e-in  would  not 
provide  a  resokition  because  retrofitting 
would  still  be  necessary  ultimately  and 
would  be  coupled  with  gresler 
corrective  action  costs  brought  on  by  the 
delay  in  detection.  For  these  reasons, 
today's  final  rule  retains  the  5-year 
phase-in  period 

During  the  5-year  phase-in  period,  it  is 
important  lo  direct  release  detection 
efforts  at  the  existing  UST  systems  most 
likely  lo  leak.  Many  commenters 
recommended  achieving  this  goal  by 
phasing  in  release  detection  based  on 
the  age  of  the  UST  system.  They  pointed 
rt.it  that  this  approach  also  has  the 
advantage  of  stabilizing  the  dem<ind  for 
release  detection,  resulUng  m  less 
burden  for  both  the  release  detection 
industry  and  the  owners  and  operators. 
It  also  has  the  advantage  of  addressing 
first  the  tanks  thrtt  are  most  likely  to 
leak.  Several  cotnnienier?  pu'Died  onl 
their  concerns  that  if  the  phaetf-in  is  not 
sequenced  in  its  miplemenlation.  the 
regulated  community  wdl  coilecLively 
wail  until  the  last  mmule.  and 
unavoidable  furlber  delays  will  ensue.  A 
fpw  commenters  opposed  an  age-based 
schedule  because  il  was  loo  simplistic 
or  Ignored  other  important  factors 

The  Agency  agrees  with  commenters 
suggesting  a  release  detection  phase-in 
schedule  based  on  age,  AlthouKn  age  is 
not  the  only  factor  in  determining  when 
d  lank  wiH  leak,  it  is  an  important  factor 
that  IS  readily  understood  and 
detexmzned  and,  therefore  easy  to 


implement.  This  approach  is  already 
being  used  successfully  m  several  stale 
and  local  proKrama,  The  approach  in  the 
final  rule  is  not  a  radical  departure  from 
the  proposed  phase-m  schedule.  The 
causes-of-release  study  indicates  that 
most  existing  protected  USTs  are  less 
than  10  years  old.  Under  both  the 
proposed  and  final  phase-in  schedules. 
these  tanks  must  phase  in  release 
detection  within  5  years  after 
promulgation  EP.A  believes  that  the 
main  impact  of  the  revised  schedule  will 
be  to  spread  out  the  phase  in  of  release 
detection  on  unprotected  USTs.  whjch 
represent  over  75  percent  of  UST 
systems,  over  years  1  through  4  rather 
than  require  it  all  a1  year  3.  resulting  in 
fewer  implementation  bottlenecks. 

Some  commenlers  recommended  a 
class  approach  (sensitive  areas  first)  to 
phasing  in  release  detection.  Although 
the  concepJ  of  retrofitting  release 
detection  in  vulnerable  areas  first  is 
appealing.  EPA  does  not  believe  it  is 
possible  lo  identify  sensitive  classes  in 
any  meaningful  way  at  the  Federal  level 
(see  section  ni.C.  of  this  preamble). 
States  can  choose  to  phase  in  release 
detection  based  on  a  class  approach 
wiiboul  losing  the  ability  to  receive 
slate  program  approval  (see  J  3flL33)  if 
they  complete  a  phase-in  of  release 
detection  at  all  existing  tanks  within  5 
years  and  pressurized  piping  in  2  years. 

FPA  8  infurmation  on  the  causa*  of 
release  clearly  uidicales  that 
pressurized  piping  represents  a  major 
source  of  uncontrolled  releases.  None  of 
the  requu-ements  for  existing  systems  in 
the  proposed  rule  addressed  ihe  threat 
of  catastrophic  releases  from 
pressurized  pipmg.  Consequently,  in  the 
suppltmiental  notice  (52  FR  48638),  the 
Agency  requested  comment  on  the  idea 
of  requiring  existing  systems  lo  retrofit 
line  leak  detectors  on  pressurized 
piping.  Commenters  generally  fell  that  ii 
was  appropnale  to  require  such  a 
retrofit  and  recommended  a  variety  of 
phase-in  schedules.  EPA  agrees  wiih 
cummenters  who  recoramendetl  a  short 
phase-in  schedule  because  this  piping  is 
a  significant  environmenlal  hazard. 
retrofitting  line  leak  detectors  is 
relatively  easy  and  inexpensive,  Ihe 
devices  art*  highly  effective  (see  section 
IV.D.2.e.l-  of  the  preamble),  and  many 
systems  are  already  equipped  with  the 
devices  Consequently,  the  final  rule 
requires  that  existing  pressurized  piping 
meet  the  same  standards  as  new  piping 
2  years  after  the  effective  date  of  the 
rule  (see  section  IV-D.2.b-2.  of  the 
preamble  for  piping  requirements). 

(8)  Closure  if  Release  Detection  Is  Not 
Installed  f290.40(df).  In  the  proposed 
rule.  EPA  required  closure  of  an  existing 
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UST  system  if  a  method  of  release 
detection  was  not  installed  by  the  end  of 
the  specified  phase-in  period.  Most 
existing  USTs  are  not  protected  from 
corrosion  and.  thus,  are  likely  to  corrode 
and  eventually  teak.  The  selected  phase- 
in  schedule  discussed  above  is 
considered  the  maximum  time  that  these 
systems  should  be  allowed  to  operate 
without  release  detection.  Therefore,  the 
final  rule  continues  lo  require  thai  UST 
systems  be  closed  If  release  delection 
cnnnol  be  retrofitted  or  applied  by  the 
phase-in  dale. 

One  commenler  noted  thai  Ihe  closure 
procedures  of  the  proposed  rule  required 
Q  site  assessment  of  the  excavation  zone 
before  closure,  the  results  of  which 
might  delay  closure  beyond  the 
allowable  time  frame.  Although  the 
Agency  recognizes  that  closure  can  be  a 
time-consuming  process,  il  should  nol 
require  any  more  time  than  the  selection 
and  installation  of  release  detection 
equipment.  The  final  rule  requires  that, 
by  the  phase-in  date,  the  owner  musl 
remove  the  lank  or  fill  it  with  inert 
material  and  complete  the  site 
assessment.  Should  a  release  be 
discovered,  responding  to  ihe  findings  of 
the  site  assessment  is  part  of  corrective 
action  and  need  not  be  completed  by  the 
phase-in  deadtme.  Owners  and 
operators  are  expected  to  plan  ahead  lo 
ensure  that  they  complete  installation  of 
release  detection  or  the  closure 
procedures  by  Ihe  specified  dale.  This 
will  allow  the  implementing  agency  lo 
ensure  compliance  with  both 
requirements  with  a  single  inspection. 
For  these  reasons.  EPA  has  retained  in 
the  final  rule  the  provision  to  complete 
closure  by  the  end  of  the  phase-in 
period. 

(9)  Other  Changes.  One  of  the  general 
requirements  in  the  proposed  rule 
required  a  site  assessment  prior  to  the 
installation  of  any  external  leak 
detection  system  to  ensure  compliance 
with  the  performance  standards  for  the 
particular  method  used.  To  clarify  thai 
the  site  assessment  is  intended  to 
include  only  an  analysis  of  selected 
factors  wittiin  or  beneath  the  excavation 
zone,  the  general  requirement  has  been 
deleted,  and  the  only  assessment 
requirements  are  contained  in  I  280.43 
(e)(6)  and  (fl(7)  of  the  final  rule.  These 
changes  are  discussed  below. 

The  importance  of  a  site  assessment 
in  correctly  selecting  and  applying  an 
exiemal  method  was  discussed  in  the 
proposal  preamble  (52  FR  ;2720-12722). 


Although  numerous  Factors  were  listed 
in  the  proposal  preamble  concerning  a 
site  assessment.  EPA  stressed  ihal  the 
assessment  should,  at  a  minimum, 
ensure  compliance  with  the  method- 
specific  restrictions  in  the  proposed  rule 
EPA  requested  comment  on  the  proposal 
lo  include  these  or  other  site  variables 
in  the  assessment  requirement.  Some 
commenlers  stated  their  belief  that  a 
complete  site  assessment  is  loo 
extensive  a  technique  lo  be  required  for 
demonstrating  the  performance  of 
external  release  detection  and  does  not 
provide  much  useful  information 
because  conditions  at  the  site  change 
constantly.  Mosl  commenlers,  however. 
agreed  that  a  site  assessment  is 
appropriate  before  inslallalion  of 
external  release  detection  systems.  In 
fact,  these  commenters  wanted  to 
extend  this  provision  by  requiring  site 
assessments  for  all  release  delection 
methods,  thereby  requiring  a  quick 
national  survey  of  all  UST  sile 
conditions.  Others  suggested  at  least 
requiring  a  sile  assessment  periodically 
at  aU  USTs. 

The  Agency  continues  lo  believe  that 
sile  assessment  of  the  excavation  zone 
is  necessary  lo  ensure  the  reliability  of 
exiemal  method.s  The  Agency  also 
agrees  with  comments  stating  that  the 
site  assessment  requires  no  more 
information  beyond  checking  a  site  for 
compliance  with  the  restrictions  on  the 
methods.  Conditions  in  and  below  the 
excavation  zone  must  be  known  before 
an  external  method  is  selected  or 
installed  because  inappropriate 
excavation  conditions  can  render  some 
external  methods  ineffective.  Internal 
methods  are  not  typically  affected  by 
site  conditions,  and  those  methods  that 
are  affected  (eg.,  water  table  level  can 
affecl  lightness  tests)  can  account  for 
these  conditions  without  performing  a 
site  assessment,  The  ma)or  factors 
determining  the  effectiveness  of  ground- 
water and  vapor  monitoring  were 
included  in  the  method-specific 
performance  requirements  in  the 
proposed  rule,  and,  for  mosl  sites,  an 
adequate  assessment  will  require 
evaluation  of  only  those  faclors. 

The  Agency  decided  against  requiring 
a  more  extensive,  more  frequent,  or  a 
more  widely  applied  sile  assessment 
because  of  the  unnecessary  burden  il 
would  place  on  implementing  agencies 
and  the  possible  delays  in  release 
detection  compliance  it  would  cause- 
The  Agency  beUeves  that  Ihe  greatest 


benefit  for  existing  systems,  short  of 
upgrade  or  replacement,  will  be 
obtained  by  conducting  release 
detection  as  quickly  as  possible.  The 
sile  assessment  for  certain  external 
methods  is  retained  in  the  final  rule  in 
S  280.43  (e)(6)  and  (f)(7)  because  EPA 
believes  il  is  important  to  ensure  that 
these  methods  work  properly.  The  site 
assessment  is  not  intended  to  be  a 
general  search  for  contamination  at  the 
site.  Any  contamination  found,  however, 
must  be  reported,  and  the  owner  and 
operator  must  comply  with  the 
corrective  action  requirements  of 
Subpart  F.  A  more  detailed  search  for 
conlaminaljon  is  required  when  tanks 
close  under  Subpari  C. 

b.  Requirements  for  Petroleum  UST 
Systems  (§  280.41).  (If  Requirements  for 
Petwieum  Tanks  f§  2B0.4Ua)}—(a} 
Oveniew.  The  proposed  rule  offered  a 
variety  of  release  detection  methods  for 
petroleum  UST  systems  New  or  existing 
UST  systems  could  perform  accurate 
monthly  monitoring  using  automatic 
tank  gauges,  vapor  monitors,  ground- 
water monitors,  inlerslitial  monitors,  or 
other  methods  approved  by  the 
implementing  agency.  The  proposal 
allowed  two  exceptions  to  the  monthly 
monitoring  requirement.  First,  when 
combined  with  monthly  inventory 
control,  tank  tightness  tests  could  be 
performed  semiannually  at  new  UST 
systems.  The  proposal  allowed 
semiannual  tightness  testing  and 
inventory  reconciliation  for  new  tanks 
because  the  combinalion  was  believed 
to  be  as  accurate  as  monthly  monitoring. 
Second,  when  combined  with  monthly 
inventory  control,  tank  tightness  tests 
could  be  performed  less  frequently  at 
existing  USTs  during  the  10-year 
upgrade  period  (ever\'  3  years  for  bare 
steel  systems  or  every  5  years  for 
protected  tanks).  Less  infrequent  tank 
tests  for  existing  USTs  were  permitted 
during  the  phase-in  period  because  ihe 
Agency  believed  ihe  release  detection 
industry  lacked  the  capacity  lo  perform 
monthly  monitoring  at  all  existing  tanks 
in  3  to  5  years. 

The  use  of  monthly  monitoring 
methods  has  been  retained  as  an  option 
for  all  petroleum  UST  systems  In  the 
final  rule.  The  final  rule  also  contains 
two  exceptions  for  tightness  testing 
similar  to  those  in  the  proposal.  An 
overview  of  the  release  detection 
pequiremenls  is  presented  in  Figure  4. 
During  the  lO-year  upgrade  period  at 
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existing  tanks  that  are  not  adeqtjdtcly 
protected  from  corrosion  dnd  lack  spill 
and  overfill  equipment,  the  rule  now 
requires  either  |1  J  annual  tank  tests  and 
monthly  inventory  controls,  or  (2) 
monthly  nTonitonng.  Trinks  thai  meet  the 
standards  lor  new  or  upgraded  tanks  are 
required  either  (1)  to  cimducl  tank  tests 
every  5  years  combined  with  mcjntnK 
inventory  controls  for  a  10- year  period 
fi>ilowinR  the  date  of  installrUion  or 
L.pgrdde  or  untii  1998.  whichever  is  iatrr, 
ur  12)  to  conduct  monthly  monitonn^ 
Also,  in  both  cases,  by  the  end  of  tne  10- 
year  period,  these  USTs  must  be  usinjj 
an  approved  m<")nth!y  monitorin>^ 
method 
BILLING  coot  SS^O-W-M 
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ibi  Monthly  monitonng.  In  the 
proposal  preamble,  EPA  discusseci  a 
■,  dtikiy  of  possible  release  detection 
strategies  ranging  from  continuous 
monitoring  la  an  infrequent  "check"  of 
the  tank  system  (52  FR  12B76-12677). 
"Frequent-to-continuous*'  detection 
methods  were  proposed  by  the  Agency 
because  more  frequent  sampling 
improves  the  chances  of  finding  leaks 
and  limits  ihe  length  of  time  over  which 
leaks  can  progress  unchecked.  As  a 
result,  the  proposal  required  tanks  to  be 
monitored  at  least  monthly  unless  the 
owner  or  operator  chose  an  option  Ihdt 
included  less  frequent  tank  tightness 
testing  in  combination  with  monthly 
inventory  acntrol.  (Monthly  inventory 
control  does  not  by  itself  meet  the 
requirements  for  "monthly"  monitoring 
and  must  be  combined  with  periodic 
tightness  testing.) 

Commenters  were  divided  over 
whether  monthly  monitoring  providf^s 
adequate  environmental  protection  and 
whether  it  was  unduly  burdensome  EPA 
continues  to  believe  that  the  monthly 
monitoring  frequency  offers  effective 
environmental  protection,  Moreover. 
checkmg  the  release  detection 
equipment  once  a  month  is  not  difficult 
or  expensive,  according  to  several 
commenters  and  .Agency  research.  More 
frequent  monitoring  would  necessitate 
the  use  of  contmuous  monitors,  which 
dre  not  needed  at  all  sites  and  which 
may  be  less  effective  at  some  sites. 
Thus,  the  final  rule  (§  280.41(a))  requires 
monthly  monitoring  as  a  baseline  for  all 
new  and  existing  petroleum  UST 
systems. 

(c)  Tank  Tightness  Testing  and 
Inventory  Control  {§ 280-41  fa ff2}).  In  the 
preamble  to  the  proposal,  EPA  noted 
practical  problems  with  conducting 
monthly  monitoring  at  all  existing  tanks 
over  the  proposed  phase-m  period. 
These  methods  have  not  been  practiced 
on  a  mass  scale  in  the  past,  and  the 
Agency  expressed  the  concern  that  the 
mdustry  did  not  have  sufficient  capacity 
to  capably  install  monthly  monitonng  at 
1.4  million  USTs  in  5  years.  Because 
lank  tightness  testing  and  inventory 
control  are  commonly  used  as  effective 
release  detection  methods  not  requinng 
the  installation  of  pei-manent  equipment. 
EPA  allowed  these  methods  as  options 
for  existing  USTs  during  the  lf>-year 
phase-m  period  for  upgrading  (see 
section  IV.D.2.b.l). 

The  large  number  of  existing  systems 
to  be  tested  and  the  limited  industry 
capacity  caused  the  Agency  to  propose 
less  frequent  tank  testing  for  existing 
systems  than  for  new  systems:  every  3 
years  at  unprotected  existing  systems 
and  every  5  years  at  protected  existing 


systems.  The  proposed  frequencies  were 
st'lerted  in  recognition  of  the  differing 
probability  of  releases  at  unprotected 
and  protected  UST  systems.  For  new 
tanks,  the  proposal  allowed  monthly 
inventory  control  combined  with 
semiannual  lightness  testing  because  the 
combination  was  believed  to  be  as 
effective  as  monthly  monitoring  using 
the  other  approved  methods. 

Many  commenters  were  concerned 
about  the  use  of  tank  tightness  testing 
and  inventory  control  as  an  alternative 
to  the  monthly  monitonng  requirements. 
Commenters  particularly  questioned  the 
appropriateness  of  more  frequent 
monitoring  being  proposed  for  new 
tanks  than  for  existing  unprotected 
tanks.  Although  there  was  a  variety  of 
opinions  on  what  the  proper  frequencies 
were,  commenters  unifonnly  felt  that 
new  tanks  were  less  likely  to  leak  and 
should  be  monitored  less  often  than 
existing  tanks.  The  new  information 
presented  in  the  "Causes  of  Release 
Study"  corroborates  these  concerns  that 
the  most  senous  environmental  threat  is 
posed  by  older,  unprotected  steel  tanks 
(see  section  II. F.  of  the  preamble). 
Available  evidence  demonstrates  that 
new  or  upgraded  tanks  are  extremely 
unlikely  to  leak  over  their  normal 
operational  lifetimes  especially  within 
10  years  of  installation  or  upgrade.  EPA 
solicited  comments  on  this  issue  and 
this  new  information  in  the 
supplemental  notice  published 
December  23,  1987  (52  FR  48641-48642). 
Most  commenters  agreed  with  the 
Agency's  conclusions  on  these  matters, 
which  are  reflected  in  the  final  rule. 

The  Agency  continues  to  believe  that 
monthly  monitonng  cannot  be  installed 
on  all  UST  systems  within  5  years  and 
that  aliowing  tightness  testing  combined 
with  inventory  control  will  ensure  that 
release  detection  can  be  provided  to  all 
existing  USTs  as  soon  as  possible. 
During  the  phase-in  penod,  EPA 
believes  that  prionty  should  be  given  to 
requinng  application  of  available 
release  detection  resources  to  older  bare 
steel  systems-  Accordingly,  in 
§  280.41(a)(2).  the  final  rule  requires  that 
if  owners  and  operators  of  existing 
unprotected  UST  systems  choose 
tightness  testing,  it  must  be  p*^rformt'd 
yearly  rather  than  every  3  years  ari 
proposed.  Existing  protected  systems 
(with  spill  and  overfill  prevention 
eqi"pmenl)  are  required  to  be  tested 
every  5  years  during  the  10-year 
upgrading  period,  the  same  as  proposed. 
Because  extremely  few  new  or  upgraded 
tanks  are  expected  to  leak  during  the 
first  10  years  of  their  operational  life, 
under  the  final  rule  (§  280.41(a)(1)).  these 
tanks  may  also  conduct  tightness  testing 


every  5  years.  This  approach  has  the 
advantage  of  encouraging  upgrade  or 
replacement  of  unprotected  tanks  before 
the  end  of  the  phase-in  period,  resulting 
in  improved  environmental  protection. 
At  the  end  of  the  10-year  upgrading 
period  or  at  the  end  of  the  10-year 
operational  life  of  new  or  upgraded 
systems,  these  tanks  must  be  equipped 
with  a  monthly  monitonng  method. 

The  proposed  rule  required  tank 
tightness  testing  to  be  combined  with 
inventory  control  (or  another  method  of 
equivalent  performance)  for  several 
reasons.  Fr*!quent  tank  tightness  testmg 
is  not  practical  because  it  requires 
extensive  preparation,  including  a 
shutdown  of  operations.  It  is.  however,  a 
sensitive  method  that  provides  very 
accurate  results.  Manual  inventory 
control  is  less  sensitive  but  can  provide 
nearly  continuous  (daily)  release 
detection  that  can  reliably  detect  larger 
releases.  The  rule  proposed  the 
combination  of  the  two  techniques  to 
compensate  for  each  componenfs 
disadvantages.  Several  commenters  on 
the  proposed  rule  viewed  the 
combination  of  techniques  as  redundant 
and  stated  that  each  method  is  adequate 
on  its  own.  Other  commenters  agreed 
that,  separately,  each  of  these 
techniques  would  be  an  inadequate 
release  detection  method. 

The  Agency  evaluated  different 
approaches  to  tank  tightness  testing  and 
inventory  control  since  the  proposal 
(Notice  of  Availability:  53  FR  10403). 
The  results  of  the  studies,  which  are 
discussed  m  more  detail  in  the  preamble 
section  on  these  methods,  confirm  that 
monthly  inventory  control  is  effective  at 
reliably  delecting  larger  leaks  (about  1 
gallon  per  hour)  and  that  tank  testing 
can  reliably  detect  much  smaller  leaks 
(0.1  gallon  per  hour).  This  research  and 
information  submitted  by  commenters 
convinced  KPA  to  retain  the 
combination  of  infrequent  tank  testing 
and  monthly  inventor>'  control  in  the 
final  nile  as  an  exception  to  monthly 
monitoring  in  certain  situations. 

The  proposed  semiannual  tightness 
testing  and  inventory  control  for  new 
USTs  has  been  deleted  from  the  Final 
rule,  because  the  Agency  does  not 
believe  that  the  combination  is  as 
effective  as  the  other  monitonng 
methods  The  Agency  continues  to 
believe  that  monthly  monitoring  is 
necessary  to  protect  human  health  and 
the  environment:  less  frequent 
monitoring  is  allowed  only  as  an  interim 
measure.  Currently,  conducting  monthly 
tank  tightness  testing  is  not  a  practical 
or  economical  method.  Tank  testing 
methods  may  be  developed  in  the  future. 
however,  that  can  be  performed  on  a 
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monthly  basis  to  detect  leaks  of  0.2 
gallon  per  hour.  The  final  rule  allows  the 
use  of  this  method  without  inventory 
control  once  the  method  is  proven  to 
meet  the  performance  standard  in  the 
section  on  other  methods  (§  280.43(h)). 

fd)  Manual  Tank  Gauging 
(§  280.4 l(a}{3)).  In  addition  to  the  other 
release  detection  methods  in  the 
proposed  rule,  the  final  rule  also 
includes  manual  tank  gauging.  The 
Agency  requested  comment  on  the  use 
of  this  method  in  the  supplement  to  the 
proposed  rule  (52  FR  48641).  citing  a 
study  submitted  by  a  commenter  on  the 
proposal  showing  that  this  method  was 
effective  for  used  oil  tanks.  EPA 
conducted  an  analysis  of  this  study 
(Notice  of  Availability:  53  FR  10403)  and 
found  that  weekly  tank  gauging  can 
detect  0.2  gallon  per  hour  leaks  with  a 
PO  of  95  percent  and  a  PFA  of  5  percent 
for  tanks  smaller  than  550  gallons. 

Because  it  provides  the  same  level  of 
protection  as  other  monthly  monitoring 
methods,  the  final  rule  allows  use  of  this 
method  for  any  tank  with  nominal 
capacity  of  550  gallons  or  less.  Detailed 
discussion  of  research  and  comments  on 
the  inclusion  of  this  method  is  provided 
in  Section  IV.D.2^.(2).  of  todays 
preamble. 


(2)  Requirements  for  Petroleum  Piping 
(§  280.4Ub)i.-^a)  Oven- lew  The 
proposed  regtilation  required  that  each 
release  detection  method  chosen  for  the 
tank  also  detect  releases  from  the 
piping.  In  addition,  new  pressurized 
piping  was  required  to  have  equipment 
capable  of  detecting  and  shutting  off  a 
release  of  at  least  2  gallons  per  hour 
unless  the  piping  had  continuous  or 
interstitial  monitoring.  Suction  piping 
that  meets  certain  minimum  design 
specifications  was  exempt  from  these 
release  detection  requirements. 

Commenters  agreed  that  pressurized 
piping  was  allowable  but  that  additional 
release  detection  requirements  were 
necessary.  Some  commenters  had 
reservations  about  automatic  shutoff 
devices  and  flow  restrictors  and 
recommended  backup  release  detection 
or  double-walled  piping.  New 
information  acquired  by  the  Agency 
since  proposal  on  causes  of  release 
indicates  that  pressurized  piping,  along 
with  spills  and  overfills,  is  the  major 
source  of  releases,  particularly  large- 
volume  catastrophic  releases  (see 
section  Il.F.  of  this  preamble).  Because 
of  this  new  information,  the  Agency 
requested  additional  comment  on 
release  detection  issues  related  to 


underground  pipmg  in  the  supplemental 
Federal  Register  notice  published 
December  23. 1987  (52  FR  48641-48642). 

The  final  rule  has  been  revised  to 
reflect  the  importance  of  preventing  and 
rapidly  detecting  piping  releases  by 
including  additional  release  detection 
requirements  for  pressurized  piping  and 
further  encouraging  the  use  of  suction 
systems.  Figure  5  summarizes  the 
requirements  for  petroleum  piping. 
Pressurized  piping  must  have  a  release 
detection  device  that  monitors  the  line 
at  least  hourl>'  and  automatically  shuts 
off  or  restricts  product  flow  or  sounds 
an  alarm  when  there  is  an  indication  of 
a  leak.  The  owner  and  operalor  must 
also  conduct  either  monthly  monitoring 
or  an  annual  line  tightness  test.  The 
monthly  monitoring  may  include  vapor 
monitoring,  ground-water  monitoring, 
interstitial  monitoring,  or  other  methods 
that  meet  the  performance  standard  or 
are  approved  by  the  implementmg 
agency.  The  performance  standards  for 
the  piping  release  detection  methods  are 
contained  in  a  separate  section  of  the 
rule  (§  280.44)  and  are  discussed  in 
section  IV.D  2.e.  below. 
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PetroleLim  Piping  --  Overview  of  Release  Detection  Reou^en^e'^ts 


Suction 


European* 


1 


Pressurized 


(Requirements  phased  *n 
with  tank  requirements) 

American 


iRequirements  phased  m 
within  2  years) 


No 
Requirements 


Line  Test  Every 
3  Years 

--  or  -■ 
Monthly  Wonitonng 


Hourly 
Test  for  3  Gal  Hf  Release 

•  Flow  Restriction;  or 

•  Flow  Shutoff;  or 

•  A^arm 


Annual 
Line  Test 


Monthly 
Monitoring 

Ground  Water 

Vapor 

Interstitial 

Other  Method 


American        The  delivery  line  has  at  least  one  check  valve  (sometimes 
called  a  fooMave)  located  avi/ay  from  the  dispenser,  usually 
near  the  tank. 

'  European  :    The  delivery  line  is  intrinsically  safe  because  it  is  sloped  to 

drain  back  into  the  tank  and  there  is  only  one  check  valve  on  the 
line  next  to  the  dispenser  unit. 
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Figure  5 
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The  Agency  notes  that  one  release 
detection  method  can  be  used  as  the 
sole  method  if  it  can  meet  both  the 
hourly  release  detection  requirement 
and  the  annual  or  monthly  release 
detection  requirements.  For  example, 
double-walled  piping  with  continuous 
interstitial  monilonnji  thai  meets  the 
performance  standard  continues  to  be 
an  acceptable  option  for  pressurized 
piping?  and  would  nut  require  shutoffs, 
restrictors,  or  tightness  tests.  The  system 
must  be  equipped,  however,  with  an 
alarm  that  will  indicate  when  a  release 
into  the  interstitial  space  has  begun. 

Suction  piping  systems  meeting  the 
"no  leak"  criteria  described  below  in 
subsection  (c)  continue  to  be  exempt 
from  release  detection.  Other  suction 
systems  must  operate  with  monthly 
release  detection  or  a  line  tightness  test 
every  3  years. 

fb)  Requirements  for  Pressurized 
Piping  (§ 280.41(b)(1))-  As  discussed  in 
the  proposal  preamble  (52  FR  12743- 
12745).  the  Agency  was  concerned  that 
pressurized  piping,  which  uses  a  pump 
in  the  tank  to  force  product  through  the 
line  to  the  dispenser,  could  result  m 
large  volumes  of  product  being  quickly 
released  to  the  environment  through  a 
hole  or  crack.  In  contrast,  suction  piping 
appears  to  be  intrinsically  much  safer 
because  product  is  transferred  at  less 
than  atmospheric  pressure  by  a  pump 
near  the  dispenser  drawing  product  from 
the  tank  by  suction,  and  failures  will 
result  in  air  or  ground  water  flowing  into 
the  pipe  rather  than  product  being 
released  during  operation.  The  Agency 
considered  not  allowing  pressurized 
piping  at  new  installations  but  its 
widespread  use.  the  availability  of 
release  detection  technology  (see 
discussion  below),  and  some  of  the 
operational  limitations  of  suction  piping 
persuaded  EPA  to  include  it  in  the 
proposed  rule. 

Commenters  agreed  with  EPA's 
position  that  pressurized  piping  could 
result  in  large-volume  releases  in  the 
absence  of  release  detection  but  felt  that 
pressurized  piping  with  release 
detection  should  be  allowed  in  the  final 
rule.  They  noted  that  pressurized  piping 
is  widely  used,  economical.  efTicienl. 
dependable,  and  not  susceptible  to 
vapor  lock.  Commenters  also  noted  that 
suction  piping  is  more  expensive  to 
operate  and  requires  longer  times  to 
dispense  product  and  that  its  use  is 
restricted  by  elevation  above  sea  level, 
height  differences  between  storage  and 
delivery,  flow  rate,  temperature,  and 
length  of  horizontal  piping.  The  Agency 
has  continued  to  allow  the  use  of  both 
suction  and  pressurized  piping  in  the 


final  rule  subject  to  the  requirements 
discussed  below. 
•  immediate  Detection  of  Lar^  L^aks 

(§280.41(b)(W)). 

At  proposal,  data  received  from  state 
agencies  indicated  that  ptpmg  was 
involved  in  20  to  35  percent  of  all 
releases.  Pressurized  piping  was  also 
identified  as  the  most  common 
petroleum  dispensing  system  at  new 
installations.  Documented  cases  raised 
the  possibility  of  sudden  large  releases 
from  these  systems.  These  factors  led 
the  Agency  to  conclude  that  additional 
release  detection  was  required  for 
pressurized  piping  so  that  large-volume 
releases  could  be  slopped  as  quickly  as 
possible.  The  monthly  monitoring 
frequency  required  for  the  tank  was 
considered  inadequate  given  the 
potential  environmental  damage  due  to 
a  release  from  pressurized  piping.  At 
proposal,  piping  pressure  sensing 
methods  were  commercially  available 
that  manufacturers  claimed  could  d^jtecl 
and  shut  off  a  release  of  at  least  2  gal/hr 
from  pressurized  piping.  Although  the 
performance  of  these  devices  had  not 
been  evaluated,  the  magnitude  of  the 
problem  and  the  availability  of  control 
technology  caused  the  Agency  to  require 
shutoff  devices  in  the  proposed  rule.  The 
proposal  preamble  requested 
information  on  the  field  performance  of 
pressurized  piping  release  detectors  |52 
FR  12744). 

A  variety  of  approaches  are  available 
to  rapidly  detect  large  leaks  in 
pressurized  Imes  Two  mam  types  of 
continuous  in-line  release  detection 
devices  are  commercially  available  for 
pressurized  piping:  Flow  restrictors  and 
flow  shutoff  devices.  Both  devices  react 
to  pressure  behavior  in  the  line,  A  flow 
restrictor  monitors  the  increase  in  line 
pressure  after  the  dispenser  is  turned  on. 
If  there  is  a  leak  in  the  line  preventing 
the  line  from  reaching  operating 
pressure,  the  restrictor  allows  a  limited 
flow  of  product  through  the  line  to  the 
dispenser,  and  thereby  signals  a  leak  to 
the  operator  An  automatic  shutoff 
device  monitors  pressure  changes  during 
periods  when  the  dispenser  is  off  If  the 
line  pressure  drops  enough  to  indicate  a 
leak,  the  pump  turbine  is  shut  off.  and 
no  product  can  be  dispensed.  In  addition 
to  in-line  detectors,  continuous 
interstitial,  vapor  or  ground-water 
monitors  may  also  give  rapid  reliable 
warning  when  a  leak  occurs. 

Commenters  generally  agreed  with  the 
need  for  pressunzed  piping  release 
detection  that  was  conducted  more 
frequently  than  monthly.  Many  felt  that 
only  flow  restrictors  should  be  required 
because  they  are  widely  available  and 
have  proven  performance-  Based  on 


information  from  UST  installers  and  on 
causes-of-release  data,  flow  restrictors 
operating  at  a  3  gallon  per  hour 
detection  limit  will  eliminate  80  to  95 
percent  of  the  volume  of  releases 
occurring  from  piping.  These  devices 
have  been  in  use  for  years  and  can  be 
immediately  installed  at  a  large  number 
of  existing  or  new  UST  installations. 

The  Agency  recognizes  that  other 
methods  of  frequent  piping  detection 
can  achieve  the  same  level  of 
performance  as  flow  restrictors. 
however.  The  proposed  rule  allowed 
interstitial  monitoring  or  continuous 
ground-water  or  vapor  monitonng 
instead  of  automatic  shutoff  devices  buf 
did  not  include  a  performance  standard 
for  these  methods.  Research  conducted 
since  the  proposal  (Notice  of 
Availability:  53  FR  1CM03)  shows  th.^; 
under  certain  circumstdnces  ground- 
water monitoring  wili  not  allow 
immediate  detection  of  a  release.  1  o 
ensure  an  equivalent  minimum  level  oi 
protection  against  catastrophic 
pressurized  piping  releases,  the  final 
rule  includes  the  requirement  that  dll 
pressurized  piping  have  automatic  hi,*" 
leak  detectors  that  provide  warning  of  .'. 
gallon  per  hour  releases  within  an  hour 
EPA  expects  that  this  requirement  can 
be  met  using  flow  restrictors.  automatic 
shutoff  devices,  continuous  interstitial 
monitors,  and  some  continuous  vapor 
monitors.  Continuous  ground-water 
monitoring  may  also  meet  this 
requirement  under  certain  site 
conditions  (e.g.,  shallow  water  table) 
EPA  expects  that  some  of  these  de\  ices 
will  be  sufficiently  sensitive  to  meet  iht- 
additional  monitoring  requirements 
discussed  below  If  a  device  meets  buih 
standards,  no  additional  monitonng  is 
required.  A  detailed  discussion  of  the 
performance  of  these  systems  is 
contained  in  section  IV.D.2.C.  of  today  s 
preamble. 

•  Additional  Monitoring  for  Smaller 
Leaks  (§280.41(b)(l)(ii)) 

Commenters  suggested  the  use  of 
inventory  control  or  line  tightness 
testing  in  conjunction  with  flow 
restrictors,  shutoff  devices,  or 
continuous  monitors.  The  new  causes- 
of-release  information  acquired  since 
proposal  shows  even  more  strongly  that 
piping  is  a  major  source  of  leaks  fnom 
UST  systems  Because  of  the  importan'  t 
of  controlling  pressunzed  piping 
releases.  EPA  agrees  that  addiiiondl 
release  detection  beyond  the  immedidU. 
detection  discussed  above  is  necessarv 
Flow  restrictors  may  not  detect  small 
releases,  so  additional  monitonng  is 
necessary  to  detect  these  releases 
Therefore,  the  final  rule  has  been 
revised  to  require  an  annual  line 
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tightness  test  or  monthly  momtonng 
using  one  of  the  accepted  methods  for 
tank  morLitorin^.  Line  tjghtoess  testuifj  is 
more  sensitive  ihan  the  other  methods 
(see  section  IV.D^.e.  below)  and  so  can 
be  conducted  less  frequently  k>r 
pquivalent  protection.  Further,  because 
of  the  problems  cited  by  cominenlers 
with  the  reliability  of  flow  restriclors 
tind  the  ability  of  operators  to  ovemde 
them,  the  final  rule  also  requires  thai  the 
operation  of  the  line  leak  detector  be 
checked  annudUy  in  accorddnce  with 
manufacturer  s  requirement.'i.  This 
system  of  checks  will  limit  the 
likelihood  that  pressurized  piping  will 
release  Urge  volumes  suddenly.  This 
approach,  coupled  with  requirements  for 
'.orrosion  protection  and  careful 
;nstaIlation  and  testing  of  pipm;^  {which 
will  significantly  lower  the  incidence  of 
piping  releases  over  time),  will  protect 
human  health  and  the  environment. 

•  Secondary  Containment  \jr  Piping. 

Some  commenters  recommended  that 
:;econdfjry  containment  with  interstitial 
TLionitonng  be  required  for  all 
pressurized  tines  The  Agency  feels, 
"owever.  that  the  release  detection 
options  described  above  for  single- 
'.mailed  pipes  are  protective  of  human 
"pa.th  and  the  environment  and  that  the 
^idditional  sinngency  gamed  by  doubte- 
V.  ^iled  pipes  does  not  need  to  be 
required.  EPA  also  notes  that 
serondariJy  contained  pipmg  is  a 
rf  Idtively  new  technology  that  would 
rpqiure  significant  new  training  of 
installers  to  "de-bug"  the  applications  of 
this  technology  for  widespread  use.  In 
any  event,  the  monthly  or  annual  tests 
wiU  delect  the  araall  slow  leaks  from 
piping  while  the  shuloffs  or  restnctors 
wiil  detect  the  large  releases  EPA 
agrees  that  secondary  containmenl  for 
piping  IS  environmentally  protective. 
r>ad  o%vners  and  operators  may  choose 
to  install  continuous  mterstitsal  moaitors 
which  meet  the  above  standards. 

(c)  Requirements  for  SucUon  Piping 
/§  280.4 Ub  1(2)).  \n  the  proposed  rule,  all 
release  detection  requirements  were 
waived  for  suction  piping  that  meets  six 
des'gn  and  operating  standards 
concerning  pressure.  sJope.  run  of  the 
piping  system,  and  use  of  property 
[exhaled  check  valves.  This  pipmg  design, 
common  in  Europe,  ensures  that  little,  if 
any.  product  wdl  be  released  if  a  br^ak 
in  the  line  occurs.  The  Agency  also  felt 
that  this  exemption  would  encourage  the 
use  of  suction  piping  over  pressunzed 
piping  wherever  possible,  which  is 
desirable  because  suction  systems  are 
less  likely  to  leak  than  pressurized 
systems.  Suction  systems  which  do  not 
meet  the  chtena  for  exemption  were 
required  to  be  monitofed  in  the  same 


manner  as  the  tank,  because  the  Agency 
beheved  small,  conlmuiog  releases  were 
pt^&sihle  from  these  systems  Changes  m 
the  requirements  fur  both  exempt  and 
non-exempt  systems  are  discussed 
below. 

•  Design  Criteria  Revised. 

The  proposed  rule  contained  design 
crltena  for  exempt  suction  systems 
concerning  the  number  and  pUicement  of 
check  valves  and  the  nlope  (jf  the  piping 
because  small  releases  can  (Hxur  in  an 
improperly  designed  or  installed  system 
Two  of  these  cnfena  have  been  deleted 
and  one  criterion  has  been  added  m  the 
final  niie.  First,  commenters  nuled  thai 
the  2-percent  slope  mandated  in  the 
proposed  rule  is  difTicuit  to  meet  using 
current  design  practices,  and  the  API 
and  PEI  codes  of  practice  recommend  a 
2-percent  slope.  Commenters  also  noted 
that  a  2-percent  6iope  der-reases  the 
maximum  distance  between  the  tank 
and  the  pump,  thus  Uoutmg  station 
design.  In  the  final  rule,  therefore,  the 
specific  value  for  the  slope  has  been 
eliminated,  and  only  the  general 
requirement  has  been  retained  that  the 
slope  be  such  that  pruduci  will  drain 
back  into  the  tank  when  suction  is 
released. 

Second,  the  proposed  rule  also 
required  thai  suction  systems  have  only 
one  check  valve  as  close  to  the  pump  as 
possible  and  not  have  a  foot  valve 
These  crifena  overidp.  however,  and  the 
foot  valve  restriction  has  been  deleted 
from  the  final  rule.  This  change  does  not 
weaken  the  final  rule  because  the 
requirement  for  only  one  check  valve 
near  the  pump  will  prevent  a  large 
\  olume  of  product  being  held  in  the 
portion  of  the  p»pe  from  which  a  leak 
could  occur 

Finally,  today's  nite  contains  an 
additional  provision  that  exempt  suction 
^ivslems  must  have  a  mean.s  of  venfying 
compliance  with  the  design 
requirements.  In  the  preamble  lu  the 
prT>pofial.  the  Agency  noted  thai  suction 
systems  m  West  Germany  are  equipped 
vMth  a  means  of  ensunng  that  the 
contents  of  the  line  are  und^r  iesa  than 
atmospheric  pressure  (S2  FR  12745>.  '["his 
serves  to  ensure  that  if  a  hole  m  the  hne 
develops  the  liquid  drains  back  into  the 
tank  and  is  not  released  to  the 
environment.  Although  the  Agency 
received  no  comments  directly  related 
to  this  issue,  commenters  did  note  that 
ser\'ice  contractors  frequently  correct 
operational  problems  with  suction 
systenks  by  adding  additional  check 
valves  to  the  Ime.  An  inspector  could 
not  easily  di8GO\'er  this  alteration  and 
the  system  could  begm  to  leuk. 
Consequendy,  (he  Agency  decided  to 
require  that  exempt  suctroo  systems  be 


equipped  with  a  means  for  an  inspector 
to  readily  determme  that  the  system 
continues  to  meet  the  design 
requirements. 

•  Son-Exempt  Sucltan  Systems 
Under  (he  pro{>ased  rule.  American- 
design  suction  systems,  which 
commonly  have  a  check  valve  near  the 
lank  or  at  piping  unions,  were  required 
to  have  release  detection  conducted  as 
frequently  as  for  the  tank.  Commenters 
on  the  prop(isal  noted  that  elmunatmg 
check  valves  at  piping  unions  or  near 
the  tank  is  not  practical  m  some 
apphcations  and  requested  that  these 
systems  also  be  exempt  from  release 
detection  requirements.  The  causes  of 
release  in/ormaiion  acquired  by  EPA 
clearly  indicates  that  l>oth  types  of 
suction  piping  arc  dramatically  less 
likely  to  have  lai^e  leaks  than 
pressurized  systems.  Based  on  this 
information.  EPA  requested  comment  on 
the  use  of  less  frequent  testing  (every  1 
or  3  years)  for  suction  systems  in  the 
supplement  to  the  proposed  rules  (52  FR 
48042).  Commenters  disagreed  on  an 
acceptable  testiT>g  frequency  but 
generally  agreed  that  all  fonna  of 
suction  line  pose  a  limited 
environmental  threat.  EPA  agrees  with 
commenters  who  noted  thai  non-exempl 
suction  systems  can  have  small 
continuing  releases  under  some 
conditions  and.  therefore  should  not  be 
exempt  from  detection  requirements. 
Because  the  leaks  from  these  systems 
are  limited  and  will  usually  be  signaled 
by  operating  problems,  EPA  believes 
thai  a  3-year  frequency,  in  conjunction 
with  required  prevention  measures,  is 
protective  of  human  health  and  the 
environment.  The  reduced  frequency  of 
testing  for  these  systems  should  further 
encourage  the  use  of  suction  systems 
over  pressurized  systems,  even  for 
applications  where  the  exempt  design 
requirements  are  impractical  These 
incentives  add  to  the  environmental 
protection  provided  by  the  piping 
release  detection  standards. 

c.  Requirements  for  Hazardous 
Sabstaniie  OST  Systems  (§280.42)  The 
proposed  rule  required  the  use  of 
secondary  banners  with  interstitial 
monitoring  at  all  new  or  upgraded  UST 
systems  storing  hazardous  substances, 
unless  the  owner  and  operator  (1 1 
Demonstrated  that  an  allemalive 
method  of  release  detection  would 
accurately  and  reliably  detect  a  release 
of  the  hazardous  substance  from  the 
UST  sy^Iem  and  |2l  obtained  approval 
to  use  another  method  from  the 
implementing  agency.  Also,  in  the 
proposal  owners  ami  operators  of 
exisbng  hazanluus  substance  USTs 
were  allowed  during  the  lO-year 
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upgrade  peritjd  to  use  any  of  the 
methods  of  detection  allowed  for 
petroleum  USTs.  if  the  performance 
requirements  for  that  method  could  be 
met.  At  the  end  of  the  proposed  ir>-year 
upgrade  period,  owners  and  operators 
would  have  to  upgrade  or  replace  this 
release  detection  with  secondary 
conluinment  and  interstitial  monitoring 
unless  a  variance  was  approved. 

After  consideration  of  numerous 
public  comments  submitted  on  these 
issues  and  additional  research.  EPA 
continues  to  believe  that  release 
detection  and  corrective  action 
technologies  are  not  as  readily 
understood  or  widely  used  for  the  broad 
range  of  hazardous  substances  as  they 
are  for  petroleum.  EIPA  believes  that 
secondary  containment  continues  to  be 
the  most  effective  demonstrated  method 
of  release  detection  for  new  UST 
systems  containing  hazardous 
substances.  Thus,  EPA  has  retained  the 
proposed  approach  in  the  final  rule  but 
has  revised  (1)  the  performance 
standards  for  the  secondary 
containment  and  (2)  the  procedures  for 
receiving  a  variance.  In  the  final  rule,  in 
applying  for  variance,  owners  and 
operators  of  new  or  upgraded  UST 
systems  must  provide  (in  addition  to  the 
demonstration  of  the  effectiveness  of  a 
release  detection  method)  information 
about  applicable  corrective  action 
technologies,  the  inherent  health  risks, 
the  chemical  and  physical  properties  of 
the  stored  substance,  and  any  relevant 
characteristics  of  the  particular  UST  site 
that  would  impact  a  future  clean-up, 
These  factors  will  be  used  by  the 
implementing  agency  to  guide  its 
decision  on  whether  to  allow  the 
alternate  release  detection  method  for 
the  hazardous  substance. 

(1)  Release  Detection  Requirements 
(^  280.42(a)  and  (b)).  Commenters  took  a 
variety  of  positions  regarding  the 
necessity  of  secondary  containment  for 
hazardous  cibstance  USTs.  Many  fell 
that  the  approach  in  the  proposal  was 
appropriate  while  others  thought  that 
specific  chemicals,  or  all  regulated 
substances,  should  be  treated  in  a 
manner  similar  to  petroleum.  Many  of 
these  arguments  centered  on  the 
similarities  or  differences  between 
certain  hazardous  substances  and 
components  of  petroleum.  Commenters 
also  disagreed  about  the  most  effective 
form  of  secondary  containment,  some 
favoring  double-walled  tanks,  and 
others  advocating  excavation  liners. 
Commenters  generally  were  opposed  lo 
allowing  soils  as  an  excavation  liner 
due  to  the  difficulty  of  ensuring  that  the 
soils  were  properly  treated  and 
compacted. 


The  final  rule  has  retained  the 
proposed  secondary  containment 
requirement  for  new  and  upgraded 
hazardous  substance  UST  systems  with 
some  significant  revisions.  The  final 
secondary  containment  requirement  is 
bused  on  both  technical  and 
implementation  considerations.  From 
the  technical  perspective,  secondary 
contaiiunent  is  believed  desirable 
because  it  en9ures  that  all  hazardous 
substance  USTs  will  be  provided  with 
effective  detection  methods,  and.  if  a 
leak  occurs  from  the  primaiy 
containment  stnicture  into  the 
interstitial  space,  corrective  action  will 
be  simplified  because  it  is  very  unlikely 
to  impact  the  surrounding  environment. 
As  discussed  in  later  sections  of  today's 
preamble.  EPA  has  extensive 
information  on  the  performance  of 
various  release  detection  methods  and 
corrective  action  technologies  already 
being  applied  to  petroleum  tanks.  (The 
Agency  allowed  single-walled  tanks  and 
release  detection  for  storage  of 
petroleum  substances  because  of  the 
detectability  of  these  substances  and  the 
belief  that  small  releases  could  be 
cleaned  up  relatively  easily.) 
Information  about  the  performance  of 
release  detection  and  corrective  action 
methods  for  hazardous  substances. 
however,  is  not  as  readily  available. 
Most  importantly,  there  is  very  limited 
field  experience  with  detection  methods 
for  hazardous  substance  tanks.  This  is 
made  more  significant  by  the  fact  that 
numerous  hazardous  substances  are 
more  toxic  than  petroleum  and  are  less 
likely  than  petroleum  to  be  detected  by 
smell  or  taste.  It  is  also  important  to 
note  that,  when  replacing  these 
hazardous  substance  tanks,  industry  has 
generally  chosen  to  put  them 
aboveground.  in  vaults,  or  in  double- 
walled  tanks.  This  lack  of  information 
and  experience  with  effective  single- 
walled  tank  strategies  for  hazardous 
substance  USTs  has  caused  the  Agency 
to  conclude  that  secondary  containment 
is  the  most  technically  prudent  approach 
to  protecting  human  health  and  the 
environment. 

In  today's  final  rule,  the  Agency  has 
given  important  consideration  to  both 
teclinical  and  implementation  concerns. 
From  an  implemenlalion  standpoint,  the 
secondary  containment  requirement  is 
considered  feasible  by  EPA  because 
thert  are  significantly  fewer  hazardous 
substance  systems  subject  lo  regulation 
than  there  are  petroleum  tanks.  !n 
addition,  secondary  containment 
apprears  to  be  consistent  with  existing 
industry  practices  and  state  regulations 
for  storage  of  these  substances.  As 
noted  in  the  preamble  to  the  proposal. 


state  and  local  programs  have  adopted  a 
variety  of  requirements  for  hazardous 
substance  USTs  that  tend  to  emphasize 
secondary  containment.  In  addition, 
these  regulatory  programs  are  generally 
not  as  widespread  or  well  established 
as  petroleum  tank  programs,  which 
makes  adoption  of  the  secondary 
containment  standard  less  disruptive  to 
ongoing  Implementation.  Although  EPA 
recognizes  that  some  hazardous 
substances  can  be  both  detected  and 
cleaned  up  as  easily  as  petroleum,  there 
are  many  chemicals  that  cannot  and 
specific  criteria  for  distinguishing  them 
for  UST  release  detection  purposes  arc 
difficult  to  establish,  especially  in  a  rule 
to  be  applied  nationwide.  Commenters 
did  not  provide  any  workable 
approaches  on  new  information  upon 
which  EPA  could  develop  such  criteria. 
Owners  and  operators  are  eligible  for  a 
variance  if  they  can  demonstrate  that 
effective  detection  and  cleanup 
technologies  exist  for  the  specific 
hazardous  substances  being  stored  [see 
the  next  section  of  the  preamble). 

The  specific  requirements  for 
secondary  containment  of  hazardous 
substance  UST  systems  have  been 
revised  based  on  public  comment  and 
new  information.  Many  commenters 
assumed  that  the  proposal's  alternative 
for  secondary  containmenl  with 
interstitial  monitoring  required  full 
secondary  containment  that  would 
prevent  the  release  of  chemicals  to  the 
environment  even  in  the  event  of  a 
catastrophic  tank  failure.  The  proposal. 
however,  was  intended  only  to  ensure 
detection  of  releases  and  not  necessarily 
to  contain  them.  For  example,  it  allowed 
both  excavation  zone  liners  and  double- 
walled  tanks  that  did  not  have  360' 
coverage  of  the  inner  wall.  Based  on 
commenters"  concerns  and  the  preceding 
discussioti.  the  final  rule  requires  for 
new  or  upgraded  UST  systems  stonng 
hazardous  substances  that  the  outer 
barrier  be  capable  of  containing  a 
release  until  it  is  detected  and  cleaned 
up.  The  effect  of  this  requirement  is  to 
require  both  double-walled  tanks  and 
liners  to  completely  surround  the  inner 
tank  and  be  checked  for  releases  as 
frequently  as  necessary  to  prevent  the 
release  of  hazardous  substances  lo  the 
environment  should  a  leak  occur.  This 
monitoring  would,  at  a  minimum,  need 
to  be  conducted  at  least  monthly. 

In  the  final  rule,  the  .\gency  has  taken 
an  approach  that  is  based  on  the  one 
followed  for  hazardous  waste  tanks 
under  Subtitle  C  of  RCRA  (40  CFR  Paris 
264,  265:  Subpart )).  it  is  the  Agency's 
belief  that  many  of  the  hazardous 
substances  covered  in  today's  rule  have 
properties  that  are  very  similar  to  those 
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01  tidurdous  waste.  Consequently,  both 
rules  require  thai  a  ieak  at  any  time 
during  the  operational  life  of  the  faality 
will  be  contained  until  it  is  detected  and 
removed  from  the  containment  system. 
Because  there  are  signiHcantly  more 
hazardous  substance  UST  systems  than 
hazardous  waste  tank  systems,  and 
because  Subtitle  1  UST  systems  are  not 
part  of  a  permitting  program,  the  Agency 
has  retained  the  perfQrmanceK>nen(ed 
approach  thai  was  proposed.  (It  is  the 
same  general  approach  used  for 
petroleum  tanks.)  This  performance- 
onented  monitonng  approach  is 
inlended  to  provide  enough  flexibility  to 
control  the  greater  number  and  variety 
of  hazardous  substance  tanks,  without 
the  use  of  permits,  while  at  the  same 
time  providing  the  same  level  of 
protection  as  provided  by  the  lank 
requirements  under  Subtitle  C  of  RCRA, 

(3/  Vanance  to  ReJeose  Detection 
l§  280.42(bli.  As  stated  in  the  proposal 
preamble.  EPA  recognizes  that 
secondary  bamert  with  interstitial 
monitonng  may  not  be  necessary  for  all 
hazardous  substance  UST  systems 
because  there  may  be  alternate  release 
detection  methods  that,  based  on  the 
tank  system  characteristics,  location, 
and  the  nature  of  the  substance  stored 
152  FR  12741).  adequately  protect  human 
health  and  the  environmenL  TTie 
Agency,  therefore,  proposed  to  ailow  the 
use  of  other  release  detection  methods  if 
the  owner  or  operator  demonstrated  that 
•an  alternate  method  reliably  detects  the 
r«!lease  of  the  hazardous  substance  from 
tr:p  UST  system  and  obtains  the 
approval  of  the  implementing  agency 
fsee  proposed  S  28a41ib)J 

A  number  of  commented  supported 
'.tit  vanance  provision,  while  others 
o:>p<)sed  allowing  a  variance  m  any 
situation.  7"he  Agency  has  concluded 
that  the  risks  posed  by  the  use  of  an 
dliemate  method  will  be  minimized  by 
requiring  the  owner  and  operator  to 
apply  for  a  variance,  and  by  stipututins! 
fhdl  an  alternate  release  detection 
r  elhod  can  be  substituted  only  if  it  ts  as 
r>  li-ible  as  those  used  for  petroleum  and 
np'roteum-based  substances,  and  all 
p'-rfarmance  cntena  for  the  release 
i)(;!pction  method  are  satisfied  a(  the 
Site  In  addition,  information  about 
deniable  corrective  action  technologies. 
and  the  inherent  health  risks  and 
chemical  properties  of  the  substance 
s'ored.  will  also  need  to  be  provided  by 
ihp  owner  and  operator  to  the 
inip)pmentin>4  agency  for  review  These 
other  factors  may  ovemde  the 
detectability  criteria.  For  example,  if  a 
g:ven  vapor  moniloriag  device  delects  a 
hazardous  substance  with  better 
sf  n.sitivity,  dccuracy.  and  response  time 


than  It  dt^'tects  petroleum.  an<l  if  all  the 
other  cntena  for  the  operalirm  nf  the 
method  are  met  at  the  site,  then  the 
owner  and  operator  is  eligible  In  apply 
for  a  vanance  from  the  secondary 
barrier  requirement.  However,  the 
implementing  agency  will  approve  the 
alternate  method  only  after  considenng 
the  additional  information  about  the 
characteristics  of  the  substance  stored 
and  the  availability  of  corrective  action 
methods  for  that  substance  if  a  release 
occurs  at  the  site.  Thus,  although  an 
effective  and  accurate  vapor  monitonng 
method  is  available,  the  implementing 
agency  may  decide  not  to  approve  the 
variance  request  if  the  UST  is  located 
near  a  dnnking  water  weil  or  there  is  no 
corrective  action  technology  that  can  be 
applied  to  remove  the  release  before  this 
resource  is  adversely  impacted. 

For  existing  hazardous  substance 
USTs,  the  Agency  allows  the  use  of 
alternate  release  detection  for  up  to  10 
years,  at  which  time  owners  and 
operators  must  have  applied  for  and 
received  a  vanance  and  must  have 
upgraded  the  existing  system  to  new 
tank  standards.  Although  the 
application  for  s  variance  can  be  made 
any  tune  within  the  lO-year  upgrade 
penod  for  existing  USTs.  the  owner  and 
operator  most  meet  the  appropriate 
performance  itaodards  m  \\  280.43  and 
28044  for  an  alternate  release  detection 
method  at  all  times  dunng  the  10-year 
interim  penod- 

la)  Apphcation  Process.  In  the 
preamble  to  the  proposal,  the  Agency 
requested  comments  on  procedures  that 
could  be  used  by  owners  and  operators 
to  apply  for  a  vanance  (52  FR  12743). 
Commenters  provided  a  number  of 
suggestions  on  how  the  vanance 
application  process  could  be 
impleraenled.  These  suggestions 
mcluded  a  vanance  application 
procedure  B4miUr  to  the  tme 
promulgated  in  the  final  rules  for 
hazardous  waste  tanks  (40  CVH  Paris 
2*A  and  285).  a  "nationwide'  vanance 
application  procedure  for  singie 
comp»inies  stonnj^  similar  products  in 
f  jp.k  svil-^rr-.s  locMlf  ri  in  several  states. 
i^r  d  loint  petitioning  procedure  for 
l1  fft'rent  companies  in  the  same  stale 
that  have  similar  characlensrics  of 
tanks.  Bubslaoces,  and  release  detection 
merhods 

The  Agency  evaluated  all  the 
^tiKgesled  application  procedures  and 
decided  to  defer  the  specific 
implementation  details  to  the 
implementing  agencies  Numerous 
factors,  such  as  differences  amonii  the 
traditional  procedures  already  followed 
by  implementing  agencies,  vanabibty  of 
sitp  r.nnditions.  and  the  numt>er  and 


configuration  of  tanks  at  each  site, 
suggest  that  administrative  details  for 
dc'jhng  with  this  variation  should  be  left 
to  the  specific  agpnry  reviewing  the 
request.  The  Ag^'ncy  pl^ns  to  develop 
information  oboot  a  number  of  variance 
appHcfltinn  options  that  can  he  used  by 
the  implementing  agencies  in  designing 
a  vanance  pnxresa  m  thtrir  junsdirlion. 
The  fiHtil  rule  contains  only  the  baseline 
requironwnlB  that  the  owner  and 
operator  must  satisfy  in  order  to  use  a 
substitute  method  of  detection  at  new  or 
upgraded  hazardous  substances  USTs: 
these  requirements  are  to;  (1) 
Demonstrate  the  detectability  of  the 
substance  using  the  alternative  release 
detection  method:  (2)  provide  data  about 
the  corrective  action  technology  that 
will  clean  op  a  release  within  the 
ronslraints  of  the  UST  site 
t:haractHnslics  and  Ihe  inherent 
chemicdl.  physical  and  health-risk 
properties  of  the  substance:  and  |3) 
(iblain  variance  approval  before  the 
inslalltition  and  operation  of  the 
alternate  release  deleclKjn  method 

ibj  Evaluation  Cntena  In  response  fo 
tPA's  requests  for  public  comment  on 
the  type  of  infonmatton  and  mteria  that 
could  be  used  by  the  implementing 
agencies  to  grant  vanances  (52  FR 
12742).  commenters  recommended  that 
EPA  develop  a  list  of  hazardous 
substances  that  would  qualify  for 
variances  on  a  class  basis  They  also 
recommended  that  EPA  develop  a  list  of 
hazardous  substances  that  are 
petroleum  like  substances  as  well  as 
identify  physical  properties  for 
hazardous  substances  that  could  be 
considered  for  vanances.  No 
commenters  provided  a  workable  set  of 
<:ntena  for  doing  this,  however 
Significant  new  informalinn  was  not 
provided  by  commenters  concerning  the 
characteristics  of  hazardous  subslancps. 
The  Agency  proposed  to  compile  a 
similar  list  of  Ihe  specific  petroleum 
substances  but  rejected  this  approach  in 
Ihe  final  rule  (See  section  IV  A. 4.  for  a 
discussion  of  Ihe  definition  of 
"petroleum"  and  "petroleum  UST 
systems.  ')  After  considenng  the 
different  evaluation  cntena  m  a 
vanance  program.  Ihe  Agency  decided 
that  a  %pecinc  set  of  national  evaluation 
cntena  is  not  workable  given  Ihe 
diversity  of  the  chemical  properties  of 
the  hazardous  substances.  Ihe  USTs  in 
whM:Ji  they  are  stored,  and  the 
variability  of  site  charactenslic^.  The 
Agency  beheves  that  specific  vanance 
program  implementation  details  (for 
example.  Ihe  use  of  "class"  vanances) 
are  best  left  to  the  implementing 
agencies.  The  Agency  does,  however 
intend  to  assist  ihe  implementing 
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agencies  in  their  variance  program 
development  by  providing  alternative 
procedures  for  simplifying  the 
application  and  approval  process  and  by 
providing  more  information  about  the 
general  criteria  that  must  be  satistfed  at 
a  minimum  nationally  in  each  variance 
application. 

(c)  Specific  Changes  to  the  Rule.  The 
final  variance  requirements  only  differ 
in  minor  ways  from  those  in  the 
proposed  rule.  The  requirement  to  notify 
the  implementing  agency  of  the  intent  to 
conduct  a  demonstration  for  a  vanance 
has  been  removed.  Instead,  owners  and 
operators  will  be  required  "to 
demonstrate  thai  an  alternate  method 
can  detect  a  release"  before  it  is  used  at 
a  new  or  upgraded  UST  system.  Thus, 
prior  notification  is  simply  an  item  of 
administrative  convenience  that  can  be 
required  by  implementing  agencies  at 
their  discretion.  The  final  requirements 
make  clear  tiidt  it  is  advantageous  for 
the  owner  and  operator  to  apply  as 
early  as  possible,  because  an  alternative 
method  cannot  be  used  to  meet  the  new 
or  upgraded  hazardous  substance  UST 
system  release  detection  requirements 
without  approval  of  a  variance  by  the 
implementing  agency. 

In  the  final  rule,  owners  and  operators 
are  also  required  to  submit  to  the 
implementing  agency  information  about 
the  availability  of  corrective  action 
technologies  that  could  be  used  should 
there  be  a  release  of  the  stored 
hazardous  substance  at  that  site, 
including  a  consideration  of  any  unusuul 
health  nsks  that  are  posed  by  a  release 
of  the  stored  substance.  The  Agency 
beheves  that  this  additional  type  of 
information  is  needed  by  the 
implementing  agency  to  be  able  to 
evaluate  vanance  applications.  This 
change  is  tn  response  to  those 
commenters  who  believed  that  the 
proposed  approach  was  not  stringent 
enough  and  could  result  in  adverse 
impacts  to  human  health  and  the 
environment.  Also,  these  new  cnleria 
provide  the  further  clarification  of 
evaluation  critena  that  was  suggested 
as  needed  by  other  commenters.  ElPA 
believes  these  general  criteria  will  more 
adequately  (than  the  proposed 
approacJi)  ensure  that  only  variances 
will  be  applied  for  thai,  if  approved,  will 
protect  human  health  and  the 
environment. 

d.  Methods  of  Release  Detection  for 
Tanks  (§28043).  The  proposed  rule 
presented  in  one  section  the  release 
detection  options  that  addi^ssed  the 
complete  UST  system  (both  tanks  and 
piping).  It  also  specified  in  one  section 
the  methods  that  need  to  be  combined, 
the  frequency  of  testing,  and  the 


apphcable  performance  standards.  The 
final  rule  has  been  reorganized  in 
rcspoitse  to  several  commenters  who 
stated  that  this  format  was  unclear  and 
that  it  was  confusing  in  the  way  it 
combined  lank  and  piping  detection 
methods  and  petroleum  and  hazardous 
substance  requirements.  All  of  the 
general  requirements,  such  as 
combinations  and  lestmg  frequencies, 
are  now  contained  in  5  28041  for 
petroleum  and  §  280.42  for  hazardous 
substances.  Any  substantive  changes  in 
these  areas  are  discussed  in  previous 
sections  of  the  preamble  [IV.D.2.  b.  and 
C.).  The  final  rule  in  §  280.43  now  simply 
lists  the  methods  that  can  be  used  for 
detecting  leaks  in  tanks  and  the 
conditions  under  which  they  can  be 
used  to  meet  the  requirements  of 
§  280.41  and  S  280-42.  The  methods 
applicable  to  underground  piping  are 
listed  seperately  in  §  280.44  and  are 
discussed  in  a  later  section  of  this 
preamble  (IV.D.2.e.i 

(1}  Inventory  Control  (§  280.43(0/ f 
The  proposed  rule  allowed  the  use  of 
monthly  inventor>'  control  m 
combination  with  penodic  lank 
tightness  testing  as  a  method  of  release 
detection.  Although  listed  as  a  separate 
method  in  the  fmai  rule,  inventory 
controls  still  must  be  combined  with 
another  method  of  detection  (see  section 
IV.DJib.l.  above)  The  Agency 
acknowledged  that  inventory  control  is 
affected  by  many  vanables  but 
maintained  that  the  technique  is 
effective  when  correctly  performed  by 
trained  personnel.  The  proposed  rule 
contained  weekly  and  monthly 
performance  standards  and  procedural 
requirements  to  optimize  the 
effectiveness  of  inventory  control. 

Commenters  generally  felt  that  the 
performance  standards  and  the 
procedures  were  loo  stringent,  and  that 
the  method  was  unreliable  because  the 
variables  were  essentially 
uncontrollable.  EP.-^'s  research  since 
proposal  demonstrates  that  the 
proposed  rule  would  in  fact  result  in  an 
unacceptable  rate  of  false  alarms: 
consequently,  the  final  rule  has  been 
revised  1o  eliminate  Ihe  proposed 
weekly  performance  standard  and  to 
change  the  monthly  performance 
standard  to  1  percent  of  monthly 
product  throughput  plus  130  gallons.  In 
addition,  the  proposed  requirement  that 
only  tanks  partially  v%'ithm  the  ground 
water  perform  a  monthly  lesl  for  water 
within  the  tank  has  been  expanded  to 
apply  to  all  tanks.  Also,  the  proposed 
limitation  on  the  accuracy  of  the 
dispensing  meter  has  been  revised  to 
make  il  consistent  with  local  weighls 


and  measures  standards.  These  changes 
are  discussed  in  more  detail  below. 

(a)  Performance  Standord.  EPA 
proposed  that  inventory  control  be 
conducted  to  delect  a  release  of  at  least 
5  percent  of  flow-lhroueh  on  a  weekly 
basis  and  0.5  percent  of  flow-through  on 
a  monthly  basis;  the  latter  standard  was 
based  on  an  API  recommended  practice. 
The  Agency  was  concerned  that  having 
only  a  monthly  inventory  control 
requirement  would  lead  lo  large  releases 
occurrmg  for  a  month  before  detection. 
Therefore,  the  proposal  mcluded  a 
weekly  loss  standard  that  was  intended 
to  provide  early  warning  of  major 
losses. 

Several  commenters  stated  that  the 
proposed  5  percent  weekly  and  0.5 
percent  monthly  flow-through 
requirements  were  too  sinngent  and  loo 
difficult  to  achieve,  particularly  the 
weekly  requirement  They  also  fell  that 
the  weekly  requirement  would  result  in 
many  false  alarms,  thus  unnecessarily 
burdening  owners  and  operators  and  the 
implementing  aeencies.  They  euggesled 
that  detection  of  such  small  leaks  from 
tanks  with  low  flow-through  of  product 
was  difficult,  that  the  temperature 
influences  on  volume  were  too  great  lo 
obtain  accurate  data,  and  that  the 
technology  w-as  nol  sufficiently 
developed  to  detect  small  releases  and. 
at  the  same  lime,  ensure  agamsl  false 
alarms.  Other  commenters  supported  the 
monthly  flow  through  requirement. 

In  response  to  commenters'  concerns. 
the  Agency  has  since  proposal 
evaluated  several  approaches  to 
inventory  control  lo  determine  the 
minimum  leak  rate  that  could  be  reliably 
detected.  The  evaluation  considered 
basing  inventory  leak  determinations  on 
the  percent  of  throughput,  percent  of 
throughput  plus  a  constant  volume,  or 
number  of  da>  s  exceeding  a  given  loss. 
A  data  base  of  actual  inventorv-  records 
consisting  of  over  20.000  measurements 
at  nearly  800  tanks  nationwide  was  used 
in  a  computer  simulation  of  leak  rates. 
The  study  indicated  that  the  proposed 
monthly  standard  would  result  in  a  large 
number  of  false  alarms  (approximately 
30  percent  on  a  monthly  basis).  The 
most  sensitive  of  these  inventory  control 
methods  would  delect  a  loss  of  about  1 
gallon  per  hour  at  a  PD  of  95  percent  and 
a  PFA  of  5  percent.  This  investigation 
revealed  that  using  sophisticated 
statistical  inventory  control  or  pooUng 
the  inventory  data  for  several  months 
would  improve  the  sensitivity  of  all  the 
methods.  Notice  of  this  study  was 
published  for  comment  in  the  Federal 
Register  (S3  FR  10403).  A  commenter 
submitted  a  study  thai  confirmed  the 
high  false  alarm  rale  of  the  monthly 
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standard  and  indicated  that  the  weekly 
requirement  also  hdd  an  unacceplably 
high  false  alarm  rate  {over  50  percent). 

In  response  to  these  comments  and 
the  studies  discussed  above.  EPA  has 
modified  the  fma!  rule  The  Agency 
acknowledijes  that  other  methods  can 
detect  smaller  releases,  but  the  final  rule 
allows  inventory  control  combined  with 
tank  testing  for  use  dunng  the  phase-in 
period  or  with  new.  protected  tanks 
because  of  its  general  effectiveness,  low 
implementation  costs,  and  ease  of 
application.  As  discussed  above, 
however,  the  proposed  5  percent  weekly 
detection  rate  produces  an  unacceptably 
high  false  alarm  rate,  as  does  the 
proposed  0.5  percent  monthly  standard. 
Consequently,  the  requirement  for 
weekly  inventory  control  has  been 
omitted  from  the  final  rule  and  the 
monthly  requirement  has  been  changed 
to  1.0  percent  of  flow-through  plus  130 
gallons,  which  has  a  false  alarm  rate  of 
about  5  percent.  The  Agency  believes 
that  owners  and  operators  will  take 
inventory  results  more  seriously  when 
the  number  of  false  alarms  are  reduced. 
EPA  has  further  concluded  that 
inventory  control  offers  a  practical  and 
effective  means  of  detecting  releates 
only  when  combined  with  tank  testing 
or  automatic  lank  gauginfT 

In  addition  lo  the  performance 
standard,  the  proposed  rule  contained 
six  restnctions  that  had  to  be  followed 
when  conducting  inventory  control.  The 
restrictions  that  received  the  moat 
comment  involved  measurement 
accuracy  (to  ^  inch),  the  accuracy  of 
the  dispensing  meters,  and  the 
requirement  to  measure  water  only 
when  some  portion  of  the  tank  is  below 
ground  water.  These  restrictions  are 
discussed  below. 

(b)  Dipstick  Measurement  Accuracy. 
At  proposal,  the  Agency  believed  that 
reading  dipsticks  to  the  nearest  W  inch 
could  be  performed  and  that  reading  to 
this  level  would  reduce  major  errors 
involved  with  the  measurement  of  the 
stored  product's  height  (52  FR  12727).  A 
number  of  commenters  felt  that  many 
factors  interfere  with  precise  dipstick 
measurements,  and.  therefore,  it  is  not 
reasonable  to  require  accurate 
measurements  for  an  imprecrse  method. 
Commenters  also  felt  that  the  '■%  inch 
requirement  was  inconsistent  with 
existing  conversion  tables,  which  are 
usually  marked  in  whole  inches.  Other 
commenters  suggested  ."easons  why 
dipstick  methods  of  measurement  were 
inappropriate.  The  EPA-sponsored 
research  discussed  in  the  previous 
section  indicates  that  increased  sdck- 
reading  accuracy  down  to  and  including 
fi^-inch  does  improve  the  performance  of 


inventory  control.  The  Agency  also  has 
concluded  that  existing  dipsticks 
marked  to  1  inch  can  be  successfully 
read  to  the  nearest  V^  inch  to  improve 
accuracy,  or  that  conversion  tables  can 
be  modified. 

(c)  Dispensing  Meter  Accuracy. 
Accurate  metenng  is  essential  to 
inventory  control.  Therefore,  based  on 
the  National  Conference  on  Weights  and 
Measures  Standard,  the  Agency 
proposed  that  dispensing  should  be 
metered  lo  within  5  cubic  inches  for 
every  5  gallons  of  product  withdrawn. 
even  if  il  meant  that  certain  owners  and 
operators  would  have  to  install  or 
calibrate  dispensing  meters.  Several 
commenters  preferred  the  requirement 
lo  be  6  cubic  inches  per  5  gallons,  in 
accordance  with  the  Ntilional  Dureau  of 
Standards  (NBS)  Handbook  2t44,  or  (hat 
it  be  the  same  as  the  local  weights  and 
measures  standards.  EPA  agrees  with 
commenters  that  local  weights  and 
measures  calibration  standards  will  be 
adequate  lo  ensure  accurate  inventory 
reconciliation  where  these  standards  are 
applicable.  At  dispensing  meters  that 
are  not  covered  by  local  weights  and 
measures  standards,  the  nationally 
recognized  NBS  standard  is  appropriate- 
The  final  rule  has  been  revised 
accordingly  lo  allow  bolh  calibrHlion 
standards. 

{d}  Monthly  Water  Check.  The 
proposal  required  the  measurement  of 
any  water  in  the  tank  at  least  monthly  if 
any  portion  of  the  tank  is  within  the 
water  table-  Water  in  a  tank  could  result 
from  ground-water  intrusion,  indicating 
that  there  is  a  hole  in  the  tank.  One 
commenler  suggested  more  frequent 
measurement  of  water  under  alt 
situations  rather  than  only  in  those 
cases  where  the  lank  is  partially  within 
the  water  table-  The  Agency  agrees  that 
water  could  enter  the  tank  even  when 
the  water  table  is  deep  |e  g..  when  rain 
water  temporarily  collects  in  the 
excavation  pit).  The  presence  of  water 
in  a  tank  can  indicate  a  hole  in  the  tank, 
whether  ihe  water  comes  from  ground 
water  or  rain  water.  The  provision  now 
requires  the  water  measurement 
monthly  at  all  tanks  conducting 
inventory  control.  The  monthly 
frequency  was  retained  because  it 
agrees  with  the  frequency  of  other 
release  detection  methods,  which  was 
selected  as  the  frequency  that  is 
protective  of  human  health  and  the 
environment.  The  measurement  of  water 
in  the  tank  is  a  simple  procedure 
routinely  conducted  by  many  operators 
already,  so  this  requirement  should  not 
significantly  increase  the  operator's 
burden. 


(2)  Manual  Tank  Gauging 
(§280.43(6)).  In  the  supplement  lo  the 
proposed  rule  (52  FR  48635),  EPA 
requested  comments  on  the  use  of  static 
inventory  control  [or  manual  tank 
gauging)  as  a  release  detection 
technique  for  used  oil  (or  other  types  of) 
UST  systems.  Commenters  generally 
supported  the  use  of  this  detection 
method,  although  they  differed  widely 
on  what  tanks  should  be  allowed  to  use 
this  method,  how  long  the  test  should 
be.  and  how  frequently  it  should  be 
performed.  Research  submitted  by  one 
commentcr.  and  EPA's  own  analysis, 
indicates  that  this  methad  is  as  effective 
as  inventory  control  at  smaller  tanks 
(below  2.000  gallons)  and  can  reliably 
detect  leaks  of  0.2  gtillon  per  hour  for 
tanks  of  550  gallons  or  smaller. 
Consequently,  final  rule  allows  its  use 
us  ihc  sole  release  detection  method  for 
tanks  550  gallons  or  less  in  capacity. 
Also,  manual  lank  gauging  can  he  used 
in  Ihe  final  rule  for  tanks  of  551  to  2.000 
gallons  as  a  substitute  for  Ihe  inventory 
control  part  of  the  mrthod  (that 
combines  monl>;ly  inventory  control 
with  periodic  tank  tightness  testing). 
Manual  tank  gauging  cannot  be  used  to 
meet  the  release  detection  requirements 
at  tanks  larger  than  2.orx)  gallons. 

Commenters  were  divided  over  the 
applicubllity  and  effectiveness  of 
manual  lank  gauging.  Some  commenters 
recommended  that  manual  tank  gauging 
be  approved  because  It  is  effective  and 
Inexpensive  and  because  used  oil  poses 
less  environmental  riiik  than  other 
regulated  substances.  They  also  noted 
that  the  lack  of  piping  and  small 
deliveries  at  these  tanks  made  releases 
less  likely.  Some  commenters  opposed 
Ihe  use  of  manual  tank  gauging  because 
they  believed  the  method  is  not 
sensitive  enough  and  includes  loo  much 
room  for  human  error.  These 
commenters  also  frequently 
recommended  requiring  secondary 
conlainmenl  for  used  oil  because  it 
contains  hazardous  constituents  and  no 
other  detection  methods  are  as  effective. 

As  discussed  earlier  in  today's 
preamble  (section  IV.A.3.g.).  the  Agency 
believes  that  used  oil  does  not  differ 
substantially  from  petroleum  products 
and  should  t/e  regulated  in  Ihe  same 
manner.  Consequently,  today's  final  rule 
requires  that  these  tanks  conduct 
accurate  monthly  monitoring  using  the 
methods  applicable  lo  other  petroleum 
tanks.  The  Agency  requested  comments 
in  the  supplement  to  the  proposed  rule 
on  the  possibility  of  including  manual 
lank  gauging  as  a  monitoring  alternative: 
specifically,  for  used  oil  tanks  or  other 
types  of  tanks.  Commenters 
recommended  a  wide  range  of  specific 
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requirements.  Suggested  frequencies 
ranged  from  daily  to  every  5  years  and 
suggested  test  lengths  ranged  from  6 
hours  lo  72  hours  or  longer.  Some 
commenters  recommended  this  lest 
should  apply  to  other  regulated 
substances,  especially  products  similar 
to  used  oil.  Commenters  disagreed  on 
the  appropriate  size  limit  for  tanks 
allowed  to  use  this  method. 

In  order  lo  determine  more  precisely 
Ihe  performance  of  this  method.  EPA 
analyzed  a  report  submitted  by  a 
commenler.  EPA's  evaluation  (Notice  of 
Availability:  53  FR  10403)  indicates  that 
for  tanks  smaller  than  550  gallons, 
manual  tank  gauging  can  detect  02 
gallon  per  hour  leaks  with  a  PD  of  0.95 
and  a  PFA  of  0.05  when  performed  in 
accordance  with  today's  rule.  For  tanks 
between  550  gallons  and  2.000  gallons 
the  method  achieves  the  performance  of 
inventory  control.  For  those  tanks,  the 
method  is  capable  of  detecting  leaks  of  1 
gallon  per  hour  or  less  with  a  PD  of  95 
percent  and  a  PFA  of  5  percent,  even 
under  extreme  temperature  conditions. 
Based  on  commenters'  suggestions  and 
these  study  results,  the  final  rule 
includes  manual  tank  gauging  as  an 
allowed  leak  detection  method.  In 
today's  rule,  only  tanks  of  550  gallons  or 
smaller  may  use  this  as  the  sole  method 
of  release  detection.  Larger  tanks  (551- 
2.000  gallons)  may  use  it  in  place  of  the 
inventory  control  part  of  the  release 
detection  method  that  combines 
mventory  control  writh  periodic  tank 
tightness  testing. 

According  to  the  Agency's  evaluation, 
the  performance  described  above  can  be 
achieved  if  the  following  limitations  are 
met;  The  test  period  is  at  least  36  hours. 
depth  measurements  are  taken  twice 
and  averaged,  and  the  depth  Is  read  to 
the  nearest  one-eighth  of  an  inch.  These 
criteria  have  been  included  in  today's 
final  rule. 

(3)  Tank  Tightness  Testing 
(§  230.43(c)).  The  proposed  rule  allowed 
periodic  tightness  testing  in  conjunction 
with  monthly  inventory  control  as  a 
release  detection  method  for  all  tanks. 
While  acknowledging  the  uncertain 
performance  of  tank  testing,  the  Agency 
believed  that  it  was  a  demonstrated  and 
effective  method  that  would  be 
available  to  meet  the  large  demand  for 
release  detection  following 
promulgation.  To  maximize  the 
performance  of  lank  lightness  tests,  the 
proposed  rule  included  a  performance 
standard  of  0.1  gallon  per  hour  at  a  PD 
of  99  percent  and  a  PFA  of  1  percent 
Commenters  disagreed  about  whether 
tightness  testing  should  be  included  in 
the  r\ile  and  what  level  of  performance  it 
should  be  required  to  meet.  Additional 


evaluation  by  EPA  indicates  that 
although  few  methods  can  now  meet  the 
proposed  standard,  several  methods 
could  make  a  few  changes  lo  equipment 
and  protocol  and  meet  the  proposed 
standards.  For  these  reasons,  the  final 
rule  retains  the  proposed  lank  testing 
standard  of  0-1  gallon  per  hour. 

(a)  Performance  Standard.  At 
proposal.  EPA  recognized  that  many 
factors  such  as  temperature  changes, 
tanlt  end  deflection,  and  vapor  pockets 
affect  the  accuracy  of  tank  tightness 
tests  (52  FR  12724-12725).  To  limit  the 
allowable  methods  to  those  that  most 
effectively  compensate  for  these 
problems,  the  Agency  included  a 
performance  standard  in  the  proposed 
rule.  The  level  of  this  standard  was 
selected  based  on  the  results  of  the 
national  survey  of  underground  motor 
fuel  storage  tanks  and  the  experience  of 
tightness  testing  practitioners:  little 
evidence  was  available  lo  support  the 
NFPA  329  criterion  of  0.05  gallon  per 
hour.  The  proposed  standard  of  01 
gallon  per  hour  at  a  PD  of  99  percent  and 
a  PFA  of  1  percent  was  belie\'ed  to  be 
the  maximum  performance  achievable 
on  the  typical  sizes  of  tanks  in  use.  A 
high  PD  was  included  to  adequately 
protect  human  health  and  the 
environment,  and  a  low  PFA  was 
included  lo  prevent  a  heax-y  burden  on 
owners  and  operators  and  the 
implementing  agencies  that  is  caused  by 
investigating  a  large  number  of  false 
alarms. 

In  the  proposal  preamble.  EPA 
acknowledged  that  there  was 
insufficient  information  on  the 
performance  of  available  tank  tightness 
lests.  particularly  their  ability  to  meet 
the  NFPA  329  standard  of  0.05  gallons 
per  hour  with  the  proposed  probabihiies 
of  detection  and  false  alarm.  It  was 
further  stated  that  the  Agency  was 
beginning  en  investigation  lo  acquire 
this  data  (52  FR  12724-12725).  Since  that 
time.  EPA's  research  laboratory  at 
Edison.  New  |ersey.  has  evaluated  25 
tank  tightness  testing  methods 
representing  a  wide  range  of 
approaches.  During  each  evaluation, 
blind  tests  were  conducted  by  company 
operators,  the  data  were  evaluated  by 
EPA.  and  computer  models  were  used  to 
simulate  leak  rates  and  probabilities 
and  compare  them  to  the  operational 
data-  The  results  of  these  evaluations 
indicate  that,  while  most  of  these 
currently  available  methods  of  tank 
tightness  testing  are  capable  of  delecting 
leaks  of  0.1  gallon  per  hour,  only  a  few 
could  presently  detect  this  leak  rate  at 
the  specified  probabihties.  Even  with 
the  oftentimes  simple  equipment  and 
procedural  changes  that  are  necessary 


to  achieve  the  needed  level  of  improved 
performance,  some  methods  probably 
would  not  be  able  to  meet  the  proposed 
PD  and  PFA.  Notice  of  the  results  of  this 
study  was  published  in  the  Federal 
Register  on  March  31, 1988  (53  FR 
10403). 

Some  commenters  fell  that  tightness 
testing  is  too  unreliable  to  be  an 
allowable  release  detection  method,  at 
least  without  further  evaluation.  Several 
commenters  slated  that  the  proposed 
standard  was  too  stringent  to  be  met 
with  existing  technology,  particularly  for 
larger  tanks.  Others  recommended  a 
more  stringent  standard  fur  the  release 
rate,  usually  citing  the  NFPA  329 
criterion  of  0.O5  gallon  per  hour  as  the 
way  to  spur  development  of  the 
technology.  One  commenter  suggested 
that  the  performance  standard  should 
become  more  stringent  over  time  as  the 
methods  develop.  The  proposed 
standard  was  supported  by  some 
commenters. 

Based  on  the  Agency's  evaluation  of 
tank  tightness  test  methods  and  the 
concerns  raised  by  these  commenters, 
the  final  performance  standard  has  been 
revised.  Many  of  the  methods  evaluated 
by  EPA  at  its  Edison.  New  jersey 
laboratory  were  able  lo  detect  a  release 
of  0.1  gallon  per  hour  so  this  value  was 
retained  in  the  final  rule.  The  detection 
probabilities  associated  with  the 
standard  have  been  moved  to  the 
general  requirements  section  (and  are 
discussed  earlier  m  this  preamble  m 
section  IV.D.2.a.).  During  the  two  years 
before  these  probabilities  are  efi'ective, 
the  Agency  believes  additional 
standards  are  needed.  Thus,  the  final 
rule  language  has  been  changed  to 
include  the  requirement  that  tank  test 
methods  must  account  for  the  effects  of 
thermal  expansion  or  contraction  of  the 
product,  vapor  pockets,  tank 
deformation,  evaporation  or 
condensation,  and  the  location  of  the 
water  table.  These  variables  have  been 
identified  as  important  in  EPA  research 
(Notice  of  Availability;  53  FR  10403)  and 
in  the  NFPA  329  recommended  practice. 

The  Agency's  evaluation  indicates 
that  many  lightness  lest  methods  can 
meet  the  final  performance  standard 
with  relatively  minor  procedural  or 
equipment  changes.  Such  changes, 
however,  have  not  been  developed  and 
instituted  by  the  manufacturers  of  many 
of  the  different  devices,  tried  in  the  field, 
or  evaluated  in  laboratory  conditions.  In 
addition,  manufacturers  have  not 
described  their  performance  in  terms  of 
probability  of  detection  and  probability 
of  false  alarm  in  the  past.  There  wdl  be 
a  large  demand  for  tightness  testing  for 
release  detection  and  confirmation 
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foiiowing  promulgation  of  the  final  rule. 
Tightness  testing  is  the  most  widely 
available  release  detection  method  and 
the  method  that  is  likely  to  be  used  by 
many  L'ST  owners  and  operators  over 
the  next  5  to  10  years.  EPA  was 
concerned  that,  if  few  or  none  of  the 
tightness  lest  methods  could  meet  the 
perforraince  standard,  there  would  be 
insufficient  industry  capacity  to  meet 
demand  for  release  detection.  For  these 
reasons,  the  final  rule  has  been  revised 
to  delay  the  effective  date  of  the 
probabilities  of  detection  and  false 
alarm  [see  discussion  of  this  delay  in 
section  fVD  2.8.5  above) 

The  Ajjency  decided  to  give 
manufacturers  2  years  in  which  to 
develop  and  put  into  operation  the 
necessary  procedural  and  equipment 
changes  or  to  develop  new  methods  that 
meet  the  entire  performance  standard. 
Such  a  delav  was  recommended  by 
some  commenters  and  will  ensure  that 
necessary  equipment  and  procedural 
changes  can  be  made  by  method 
manufacturers.  As  discussed  previously 
m  the  preamble,  the  Agency  believes 
significant  environmental  benefit  can  be 
obtained  by  conducTing  release 
detection  quickly.  The  delay  in 
performance  standards  should  allow 
more  wide  spread  and  rapid  testing  of 
tanks. 

(b)  Relationship  of  the  Filial 
Performance  Standard  to  STPA  329.  As 
noted  above,  some  commenters  felt  that 
the  proposed  performance  standard  of 
0  1  gallon  per  hour  al  a  PD  of  99  percent 
and  a  PFA  of  1  percent  was  too  lenient 
and  was  a  relaxation  of  the  standard 
currently  followed  by  the  industry, 
which  IS  005  gallon  per  hour 
recommended  in  NTPA  329  However. 
the  Agency  has  concluded  that  the  final 
performance  standard  is  not  less 
stnngent  than  NTPA  329.  First,  the 
standard  in  the  final  rule  still  requires 
testers  to  declare  a  leak  at  a  threshold 
value  of  0,05  gallon  per  hour  (see  section 
IV  D,2,a.4,  above).  Second,  the  NTPA 
;5Uideline  specifies  a  detectable  leak  rate 
but  does  not  specify  the  probability  with 
which  this  leak  rate  must  be  detected. 
Most  existing  volumetnc  methods  will 
detect  0  05  gallon  per  hour  leaks  al  least 
a  portion  of  the  time,  A  relatively  poor 
method  that  detects  a  leak  of  0.1  gallon 
per  hour  with  a  PD  of  50  percent  and  a 
PFA  of  1  percent  could  still  claim  to 
meet  the  NTPA  criterion  because  the 
probability  of  detecting  a  leak  is  not 
specified.  Direct  companson  to  the 
.Agency's  performance  standard  shows 
that  the  NFPA  329  critenon  would  allow 
more  leaks  to  go  undetected  and  also 
cause  more  false  alarms,  EPA's  final 
performance  standard  intended  to 


eliminate  the  use  of  poor  tightness  test 
methods,  ensure  that  more  leaks  are 
detected,  and  cause  fewer  false  alarms. 
Thus.  It  provides  for  better  protection  of 
human  health  and  the  environment 
while  ensuring  unnecessary  or 
counterproductive  burdens  on  owners. 
operators,  and  implementing  agencies 
are  minimized. 

fi:)  Lar^e  Tanks.  In  the  preamble  to 
the  proposed  rule.  EPA  staled  its  doubts 
that  the  performance  standard  was 
attainable  for  largo  tanks  (52  FR  12725). 
Some  commenters  agreed  and  some 
disagreed.  Research  al  EPA's  Edison 
facility  suggests  that  the  0.1  gallon  per 
hour  standard  cannot  be  met  for  large 
tanks  using  current  test  methods.  Rather 
than  allowing  less  stringent  test 
methods  for  large  tanks,  which  would 
create  the  potential  for  ignoring  large 
releases.  EPA  beheves  that  owners  and 
operators  of  large  tanks  will  have  to 
select  other  release  detection  methods 
besides  tank  tightness  testing  unless 
improved  or  new  methods  are 
developed  that  allow  the  standard  to  be 
met  for  the  larger  tanks.  (See  section 
IV, A, 3.  of  this  preamble  on  bulk 
underground  storage  tanks.) 

(4)  Automatic  Tank  Gouging  Systems 
(§2m43(d)).  Automatic  tank  gauging 
systems  (ATGS)  were  included  in  the 
proposed  rule  as  one  of  the  options  for 
release  detection  (although  the  name  of 
this  option  as  proposed  was  "automatic 
monitoring  of  product  level  and 
inventory  control").  These  monitors 
generally  have  two  modes  of  operation; 
Leak  detection  mode  (product  level 
monitoring)  and  inventory  control  mode. 
The  proposed  rule  required  that  (he  leak 
detection  mode  be  used  at  a  minimum 
once  a  month  and  meet  a  performance 
standard  of  0-2  gallon  per  hour  with  a 
PD  of  99  percent  and  a  PFA  of  1  percent 
and  that  the  automatic  inventory  control 
be  conducted  to  meet  the  performance 
requirements  for  manual  inventor^' 
control.  Some  commenters  stated  their 
belief  that  ATGS  are  unreliable, 
unproven,  and  too  costly.  Other 
commenters  felt  that  the  proposed 
performance  standards  were  too 
stringent.  Many  commenters  favored  the 
use  of  ATGS  but  suggested  changes  to 
the  requirements  in  the  proposed  rule. 
As  discussed  below,  the  Agency  has 
retained  ATGS  in  S  2flO  43(dl  of  the  final 
rule  The  proposed  leak  rate  standard 
has  been  retained  but  the  probabilities 
have  been  revised  and  iheir  efTective 
dale  delayed  2  years.  The  proposed 
requirement  thai  the  tank  be  80  percent 
full  at  the  time  of  the  lest  has  been 
deleted-  These  changes  and  comments 
are  discussed  in  more  dt^luil  bt:i0W. 


(a)  Performance  Standard.  At 
proposal,  the  Agency  recognized  there 
were  limited  performance  data  on 
ATGS.  and  that  there  was  still 
significant  opportunity  for  human  error. 
However.  ATGS  were  a  relatively 
commonly  used  release  detection 
method  with  the  potential  to  be  very 
sensitive  in  detecting  leaks,  and  EPA 
wanted  to  include  as  many  effective 
release  detection  options  as  possible  in 
the  rule  to  provide  fiexibiliiy  (52  FR 
12736-12737),  To  limit  the  allowable 
ATGS  to  those  that  effectively  control 
the  possible  sources  of  error,  the 
proposed  rule  included  a  performance 
standard  of  0.2  gallon  per  hour  with  a 
PD  of  99  percent  and  a  PFA  of  1  percent. 
The  0.2  gallon  per  hour  value  was  based 
on  the  equipment  manufacturers'  claims. 
This  performance  standard  was 
intended  to  challenge  manufacturers  to 
prove  that  their  systems  could  meet  the 
standard. 

Some  commenters  felt  that  ATGS 
were  unproven  and  unreliable  as  a 
release  detection  method  primarily 
because  of  their  sophisticated  electronic 
components.  Other  commenters  felt  that 
the  PD  was  too  stringent,  while  others 
agreed  with  this  part  of  the  proposed 
performance  standard.  A  commenter 
provided  a  study  conducted  over  several 
months  at  an  operating  service  station 
equipped  with  several  ATGS.  One  of  the 
deviues  already  clearly  achieved  (he 
proposed  performance  standard.  This 
study  confirmed  the  Agency's 
conclusion  that  ATGS  can  be  effective 
in  field  situations;  thus,  (his  release 
detection  method  has  been  retained  in 
the  final  rule. 

EPA's  own  research  and  the  results  of 
the  field  evaluation  of  ATGS 
demonstrate  that  0  2  gallon  per  hour 
leaks  can  be  reliably  detected  by 
several  of  the  difTicult  types  of  available 
devices,  and  the  proposed  leak  rate  of 
0.2  pallon  per  hour  has  been  retained  in 
the  final  rule,  but  the  PD  has  been 
changed  to  95  percent  and  (he  PFA  to  5 
percent.  In  addition,  the  final  rule 
schedules  the  PD  and  the  PFA  standards 
to  lake  effect  2  years  after  the  effective 
dale  of  today's  rules  (see  discussion  of 
this  delay  in  section  IV.D  2.a.5.  above), 
Any  owner  or  operator  installing  an 
ATGS  in  the  intervening  2  years  will  not 
have  to  replace  it  after  2  years,  unless  it 
does  not  meet  the  performance 
standard.  EPA's  review  of  the  systems 
now  available  indicates  (hat  they  should 
be  able  to  meet  the  standards  with  only 
minor  adjustments. 

Some  commenters  felt  that  the  Agency 
should  set  a  delectable  leak  rate  for 
ATGS  of  0.1  gallon  per  hour  rather  than 
the  0.2  gallon  per  hour  requirement  in 
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the  proposed  rule,  EPA.  however,  does 
not  agree  because  current  equipment  as 
presently  used  cannot  meet  such  a 
standard,  and  the  suggested  approach 
would  effectively  eliminate  A'TGS  as  a 
release  detection  method.  Furthemtore. 
since  the  product  level  test  is  conducted 
monthly,  the  performance  of  this  method 
can  statistically  equal  or  exceed  the 
sensitivity  achieved  by  periodic  tank 
testing,  even  though  the  monthly 
performance  standard  is  less  stringent. 
The  Agency  intends  to  keep  as  many 
effective  methods  available  lo  the 
owners  and  operators  so  thai  they  will 
have  Hexibility  in  selecting  a  release 
detection  method  that  best  suits  their 
needs. 

(b)  80-Percent-Fui}  Requirement.  The 
proposed  rule  required  that  the  tank  be 
80  percent  full  during  the  monthly  test. 
This  requirement  was  intended  to 
ensure  that  a  targe  portion  of  the  tank's 
surface  was  checked  for  releases  (52  FR 
12737). 

Many  commenters  opposed  this 
requiremenl  because  it  would  be 
difficult  for  tanks  with  low  monthly 
flow-through  to  implement,  and  it  would 
also  be  an  impediment  to  businesses 
with  UST  systems  that  are  in  use 
continuously.  New  information  now 
indicates  thai  this  limit  on  conducting 
the  (est  is  unwarranted.  Information 
from  experienced  UST  field  personnel,  a 
study  in  Suffolk  County,  NY,  and 
comments  received  by  EPA  demonstrate 
that  most  corrosion  holes  occur  in  the 
sides  and  bottom  of  tanks,  not  the  top. 
so  there  is  little  need  to  always  test  the 
top  of  the  tank  for  releases. 

In  the  absence  of  a  specific 
requirement,  release  detection  tests 
conducted  every  30  days  are  expected  to 
include  tests  over  the  range  of  levels  (o 
which  the  tank  is  typically  filled,  so 
those  areas  of  ihe  tank  routinely  in 
contact  with  product  will  be  tested.  The 
inventory  control  requirement  will  also 
ensure  that  releases  from  the  top  of  the 
tank  are  detected  if  they  occur.  Also, 
many  owners  and  operators  do  not  keep 
their  tanks  80  percent  full  during  normal 
operation:  if  tanks  are  rarely  filled 
above  a  certain  point,  testing  above  that 
point  is  simply  unnecessary.  Also,  the 
overfill  prevention  requirements  in 
S  280.20  and  §  280.30  of  today's  rule  will 
prevent  product  from  reaching  the  very 
top  of  the  tank.  Therefore,  the  Agency 
has  deleted  this  requirement  from 
today's  final  rule. 

Although  testing  at  80  percent  of 
capacity  is  no  longer  required,  the 
testing  procedure  should  be  conducted 
when  the  tank  is  near  its  highest  level 
and  the  testing  should  be  conducted 
after  waiting  a  sufficient  lime  after  the 
deliverj"  of  the  product.  This  waiting 


period  is  necessary  because,  after 
product  is  added  to  the  tank,  it  takes 
time  for  the  product  to  mix  and  achieve 
the  nearly  static  condition  necessary  to 
conduct  meaningful  product  level 
monitonng  (52  FR  12725).  EPA 
anticipates  that  this  wailing  period  will 
become  a  part  of  the  manufacturer's 
recommended  procedures  as  they 
attempt  to  meet  today's  standard 
conceminB  detection  probabilities. 

(c)  Combination  with  Inventory 
Control  In  combination  with  ATGS,  the 
proposed  rule  required  inventory  control 
that  meets  the  same  performance 
standards  required  for  manual  inventory 
control.  Inventory  control  was  required 
in  addition  to  product  level  monitoring 
because  it  was  believed  that  product 
level  monitoring  was  not  as  accurate  as 
tank  tightness  testing  or  external 
methods  and.  therefore,  a  backup 
release  detection  method  was  needed. 
This  requirement  is  not  burdensome 
because  ATGS  routinely  collect  the 
information  needed  to  conduct 
inventory  control.  No  commen(s  were 
received  on  this  issue  Therefore, 
invenlor>'  control  is  still  required  in 
conjunction  with  ATGS  in  the  final  rule. 
Some  of  the  performance  standards  for 
inventory  control  have  been  revised  m 
today's  final  rule  and  are  discussed  in 
section  IV.D.2.d.l.  above. 

(d)  Effectiveness  with  Piping.  A 
commenter  was  concerned  about  the 
effectiveness  of  ATGS  in  detecting 
releases  from  piping.  EPA  agrees  that,  in 
the  leak  detect  mode,  this  method  will 
not  delect  piping  leaks,  and  the 
inventory  mode  will  detect  piping  leaks 
but  not  with  sufficient  sensitivity  lo 
detect  small  leaks.  The  causes-of- 
release  information  collected  by  EPA 
since  the  proposal  (see  section  II. F.  of 
this  preamble)  indicates  thai  piping  is  a 
major  source  of  releases.  Therefore,  the 
final  rule  has  added  several 
requirements  for  piping  (see  section 
IV.D.2.b.2.  of  this  preamble).  The  owners 
and  operators  of  UST  systems  using 
ATGS  as  a  release  detection  method  for 
the  tank  will  have  to  select  an 
additional  means  of  release  detection 
for  the  piping,  such  as  Ime  tightness 
lesting- 

(5)  Vapor  Monitoring  f§  280.43(e) I. 
The  proposed  rule  allowed  the  use  of 
vapor  monitoring  in  the  excavation  zone 
as  a  method  of  release  detection  as  long 
as  certain  conditions  end  limitations 
were  met  that  mawmize  performance. 
The  information  available  to  the  Agency 
at  the  time  of  proposal  indicated  that 
vapor  monitonng  was.  under  optimum 
conditions,  a  sensitive  and  reliable 
release  detection  method.  Research 
conducted  by  the  Agency  since  the 
proposal,  as  well  as  information 


submitted  by  commenters.  has 
confirmed  that  vapor  monitonng  is 
capable  of  detecting  extremely  small 
leaks  (0.003  gallon  per  hour)  under 
certain  conditions.  Some  of  the  proposed 
conditions  concerning  Ihe  use  of  this 
method,  however,  now  appear 
unnecessary.  In  summar>'.  the  final  rule 
includes  vapor  monitoring,  omits  the 
500-ppm  background  restriction,  and 
allows  monitonng  for  selective 
components  of  the  stored  regulated 
substance,  including  tracers  mixed  in 
the  substance. 

(a)  Effectiveness  of  Method  Some 
commenters  expressed  concern  that 
vapor  monitoring  was  not  developed 
enough  to  be  relied  upon  as  a  sole 
method  of  release  detection.  The 
Agency  solicited  comments  and 
additional  data  on  the  effectiveness  of 
vapor  monuoring  in  the  propo&al 
preamble  (52  FR  12726).  EPA  included  it 
as  a  method  of  release  deleclion  in  the 
proposal  because  existing  data 
indicated  that  it  should  be  an  extremely 
sensitive  monitoring  tool  and  it  has 
already  been  used  successfully  in  some 
state  and  local  UST  programs.  The 
Agency  has  received  no  research  results 
or  data  from  commenters  that  would 
cause  it  to  alter  its  earlier  conclusions. 
In  fact,  several  commenters  submitted 
detailed  field  and  experimental  data 
venfying  the  effectiveness  of  vapor 
monitoring.  A  theoretical  computer 
modeling  study  done  by  FJ*A  confirme 
these  results  (Notice  of  Availabihty:  53 
FR  10403).  .Although  there  are  still  not 
enough  data  to  specify  a  more  complete 
performance  standard  for  this  method 
(in  terms  of  probability  of  detection, 
false  alarm,  and  leak  rate),  the  Agency 
believes  this  method  will  provide 
effective  release  detection,  and  has 
retained  it  as  an  option  in  the  final  rule. 
as  long  as  it  meets  the  limitations 
discussed  below. 

In  response  to  concerns  raised  by 
some  commenters.  the  Agency  wishes  to 
note  that  in  the  final  rule,  a  vapor 
monitoring  well  does  not  necessarily 
mean  a  typical  ground-water  well. 
Instead,  a  vapor  monitonng  well  means 
any  sampling  point  from  which  vapors 
are  collected  and  brought  to  the  monitor 
by  any  means. 

(b)  Background  Concentration.  In  the 
proposed  rule,  EPA  limited  the  use  of 
vapor  monitoring  to  those  areas  with 
less  than  500-ppm  background 
concentration  of  total  organic 
hydrocarbons  in  the  soil  gas  of  the 
excavation  zone.  Many  commenters  felt 
that  the  500-ppm  restriction  was  too 
stringent,  stating  that  natural 
background  concentrations  of  methane. 
for  example,  are  higher  than  500-ppm  m 


BEST  COPY  AVAILABLE 


37162        Federal  Register  /  Vol.  53.  No.  IBS  /  Friday.  September  23.  1988  /  Rules  and  Regulations 


some  areas  of  the  country.  Other 
commented  wanted  a  reslhction  based 
on  site-by-site  evaluations.  The  500-ppra 
background  level  was  originally  set  as 
an  attempt  to  recognize  that  background 
effects  can  interfere  wilh  effective  vapor 
monitoring  (52  FR  12729-12731). 
Commenters  described  research  and 
field  experience,  however,  tlat  indicate 
vapor  monitoring  should  work  well  at 
several  thousand  ppm  levels  m  thp  soil 
gas  if  a  volatile  substance  (such  as 
gasoline)  is  being  stored  in  the  tank.  In 
addition.  EP.A  research  has  shown  that 
at  many  sites  having  no  recorded 
release  from  the  UST  system,  the  total 
background  concentration  exceeds  the 
500-ppm  level.  This  (yi>e  of  background 
level  is  probably  due  to  an  accumulation 
of  spills  and  overfiUs. 

To  avoid  precluding  the  use  of  vapor 
monitoring  at  many  sites  where  it  is 
potentially  apphcabie.  no  specific 
numerical  restrictions  on  background 
levels  18  included  in  today's  final  rule. 
Instead,  there  is  now  a  more  general 
performance  requirement  that  the 
background  concentration  must  not 
mierfere  with  the  ability  of  the  method 
used  to  detect  releases.  For  example,  at 
a  site  with  too  high  a  background  IpvpI 
(eg.,  over  10.000  ppm  for  gasoline),  leaks 
may  not  produce  a  detectable 
concentration  increase  over  background. 
Determining  if  the  background  levels  are 
too  high  depends  on  the  resolution  of  the 
sensor,  the  volatility  of  the  product 
being  monitored,  and  other  site 
conditions. 

fc}  Measurable  Component.  Several 
commenters  expressed  concern  that  the 
proposal  did  not  allow  monitoring  for 
specific  components  of  the  stored 
substance  and.  instead,  appeared  to  be 
focusing  only  on  total  organ-.c 
hydrocarbons  as  the  detection  criterion. 
EP.Vs  research  indicates  that  monitoring 
for  specific  components  or  tracer 
compounds  may  be  very  advantageo-js 
under  certam  site  conditions  because  it 
eliminates  some  of  the  difficulties  with 
background  interference  levels  and  false 
alarms.  For  example,  sensors  that  detect 
only  the  lightest  components  of  i^asoline 
le.g..  butanes  and  penlanesj  may  suffer 
fewer  problems  with  high  background 
levels  because  these  constituents 
vaporize  so  rapidly  that  the  potentially 
confounding  effects  of  past  spills  at  the 
site  are  minimized. 

Monitormg  for  these  components 
might  also  allow  spills  to  be  more  easily 
disanguished  from  equipment  leaks, 
because  the  level  of  the  light  chemical 
components  would  return  to  background 
levels  more  quickly  if  it  was  suddenly 
elevated  due  to  an  episodic  pvf?nt  like  a 
spill  Similarly,  if  a  carefully  selected 


tracer  compound  that  is  not  already 
present  at  the  site  is  placed  in  the  lank, 
background  interference  problems  can 
be  eliminated.  Some  of  the  advantages 
of  tracer  methods  were  also  discussed  in 
the  proposal  preamble  {52  FF  12730). 

For  the  above  reasons,  EPA  believes 
that  effective  vapor  munitoring  systems 
can  be  designed  to  monilor  for  specific 
components,  tracer  compounds,  or  total 
organic  hydrocarbons.  Consequently, 
the  Agency  explicitly  allows  these 
addibonal  methods  in  §  280.43(e)  of  the 
final  rule. 

(d)  SeasUivily  of  Uw  Vapor  Munilur 
The  proposed  rule  stated  that  the 
threshold  of  the  vapor  monilor  must  b** 
preset  specifically  for  the  type  of 
regulated  substance  stored  in  the  UST. 
This  requirement  was  included  in  an 
attempt  to  increase  the  sensitivity  of  the 
monilor  to  detect  reledses  in  areas  with 
back^ound  hydrocarbon  levels.  Since 
prnposal,  however,  changes  have  been 
made  to  the  vapor  monitormg 
requirements  based  on  public  comment 
and  new  EPA  analysis  that  make  this 
requirement  unnecessary  or  even 
luidesirable.  Tracer  compounds  may 
now  be  used  for  vapor  moniloriog.  so 
sf>ecincity  of  the  monitor  to  the 
regulated  substance  is  undesirable.  The 
EPA-sponsored  computer  modeling  that 
W.-1.S  conducted  on  vapor  monitonng 
pfrfomance  indicated  that,  in  some 
riircumslances.  a  monitor  would  be  more 
effective  if  it  monitured  for  a  single 
component  of  the  stored  substance  than 
the  complete  stored  substance  because 
it  would  be  able  to  differentiate  more 
distinctly  between  a  leak  of  that 
component  and  exisdng  background 
hydrocarbon  levels.  Again,  specificity  of 
the  monitor  to  the  complete  regulated 
subatance  would  be  undesirable.  The 
final  rule  now  simply  requires  that  the 
monitor  be  capable  of  detecting  a 
significant  increase  above  background 
of  the  regulated  substance,  a  comf>onpnt 
or  components  of  the  substance  or  a 
tracer  compound.  This  change  will  allow 
the  use  of  existing  sensitive  monitors 
such  as  those  measuring  BTX  (b*?nzene, 
toluene,  xylene)  or  "total  hydro<:arbons  ' 
because  they  can  detect  cnmponpnts  of 
many  regulated  substances. 

(6)  Ground-  Water  ^fon:tor!^,{: 
(§2eo.43(ff).  The  proposed  rule  allowed 
the  use  of  monitoring  for  free  product  on 
top  of  the  ground-water  table  to 
determine  the  presence  of  a  release  from 
an  UST  system.  Many  commenlers 
agreed  with  this  approach  to  release 
detection  but  wanted  EPA  to  ease  some 
of  the  limitations  placed  on  the  use  of 
the  method.  The  final  rule  still  allows 
monitoring  on  top  of  the  water  table  for 
free  product  but  with  several  changes: 


Well  placement  is  no  longer  Imuled  to 
the  excavation  zone;  the  well  screen 
must  be  designed  to  prevent  cioj^ing 
and  inlerc**pt  llie  water  table  at  both 
high  and  low  i;round  water  conditions: 
and  the  well  must  be  sealed  from  the 
ground  to  the  top  uf  the  filter  pack. 

(a)  Effectivvncss.  In  the  proposal  the 
Agency  recognized  that  there  are 
several  concerns  about  the  use  of 
ground-water  monilonng,  primarily  ihe 
fact  that  the  resource  being  protected 
(i.e..  ground  walerj  is  the  medium  in 
which  the  n^lease  is  delected.  The 
Agency  included  this  release  detection 
method  in  the  proposed  rule,  however. 
because  this  method  has  been 
demonstrated  to  successfully  detect 
small  petroleum  releases  and  it  is 
currently  in  widespread  use  in  sfveral 
state  UST  programs,  such  as  that  m 
Florida.  EPA  proposed  limiting  ground- 
water monilonng  only  to  floating  free 
product  because  its  presence  can  be 
detected  more  quickly  and  reliably 
following  a  release  than  can  dissolved 
product.  The  pmposed  rule  also 
cuntamed  several  limitations  on  well 
design,  well  placement,  and  equipment 
performance  that  together  were 
intended  to  limit  ti>e  use  of  this  method 
to  those  conditions  under  which  rapid 
detection  could  be  ensured. 

MtMJt  commenters  supported  ground- 
water monitonng  as  a  release  detection 
method  in  cttmmon  use  thai  has 
successfully  detected  leaks.  One 
commenter  expressed  reservations 
about  the  method,  saying  that  released 
product  can  migrate  away  from 
monitoring  wells  around  an  UST  system 
and  ciaimed  some  problems  with 
Florida's  program.  EPA  continues  to 
acknowledge  that  the  method  is  not 
completely  nsk-free  and  also  believes 
that  It  provides  a  level  ofproleclion 
equivalent  to  the  other  allowed  release 
detection  methods  In  addition,  not 
allowing  ground-water  munitonng  in  Ihe 
rule  would  forcetstates  like  Florida  that 
depend  pnmaril  jon  ground-water 
monitonng  to  completely  revamp  their 
programs,  thus  disnipting  established 
and  efTecti\e  progTams,  delaying 
implemenlation,  and  unnecessarily 
increasing  expenditures  because  of  the 
replacement  of  all  the  existing  wells 
with  other  equipment,  Therefore,  in 
consideralifin  of  the  limitations 
discussed  below.  EPA  has  retained 
ground-water  monitoring  as  an  option  in 
the  final  rule 

{b}  Limitations.  The  limits  on  well 
placement  in  the  proposal  restricted  this 
method  to  areas  with  the  water  table  20 
feet  or  less  below  the  surface  and  with 
soils  having  a  hydraulic  conductivity  of 
at  least  0.01  cm/sec  Also,  the  wells  had 
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to  be  placed  within  the  excavation  zone. 
I'hese  restrictions  were  intended  to 
ensure  rapid  detection  by  minimizing 
the  distance  thai  a  release  must  move 
between  the  UST  and  the  monitoring 
point  and  minimizing  the  time  taken  to 
move  that  distance.  Ground-water 
monitoring  was  also  limited  to  use  with 
products  that  are  immiscible  in  water 
and  lighter  than  water  so  the  product 
can  be  detected  by  the  monitors. 

•  Depth  to  Ground  Water 

Many  commenters  believed  that  the 
proposed  20-foot  maximum  deplh-to- 
ground-water  restriction  was  too 
stringent  and  requested  that  this 
maximum  value  be  increased  or  even 
deleted  entirely  from  the  final  rule. 
Others  agreed  with  the  proposed  rule. 
The  Agency  still  believes,  however,  that 
increasing  the  allowable  maximum 
depth  would  increase  the  volume  of  the 
release  that  could  occur  before 
detection.  Detection  of  releases  is  also 
slower  and  less  certain  with  deeper 
weiifi  because  subsurface  geology  can 
inadvertantly  direct  product  away  from 
the  monitoring  welts,  even  if  they  are 
located  close  to  the  UST  system.  EPA 
research  conducted  since  the  proposal 
suggests  that  20  feet  is  the  maximum 
depth  to  ground  water  that  will  permit 
detection  in  30  days  when  the  hydraulic 
conductivity  is  0.01  cm/sec  (Notice  of 
Availability;  53  FR  10403).  Also,  once  a 
release  is  detected  by  a  deeper  well, 
corrective  action  will  be  more  difficult 
and  costly  because  more  product  has 
been  released.  Therefore,  EPA  has 
retained  in  the  final  rule  the  20-foot 
depth-to-ground-water  restriction  when 
ground-water  monitoring  is  used  as  the 
sole  release  detection  method.  If  this 
method  is  used  as  a  supplemental 
device  to  another  approved  form  of  leak 
detection  or  as  a  release  investigation 
method.  EPA  encourages  the  use  of 
these  wells  at  greater  depths  or  in  less 
permeable  soils. 

•  Placement  of  Monitoring  Welts. 
Commenters  also  objected  to  the 

proposed  requirement  that  the 
monitoring  wells  intercept  the 
excavation  zone.  One  commenter  noted 
[hat  this  requirement  could  result  in 
existing  tanks  being  punctured  during 
drilling  of  the  well  Another  commenter 
said  such  a  requirement  violates  some 
existing  state  laws  intended  to  prevent 
contamination.  The  Agency  shares  this 
concern  as  one  expressed  by  numerous 
regulators  in  the  field.  Apparently,  not 
all  owners  and  operators  of  existing 
USTs  know  the  orientation  and 
dimensions  of  their  UST  system,  not  all 
well  drillers  have  the  equipment  to  find 
the  exact  location  of  their  UST.  and 
errors  in  well  installation  can  occur 


even  when  the  placement  of  the  UST  is 
known. 

Although  Q  slight  increase  in  the 
allowable  distance  between  the  UST 
and  the  well  may  result  in  slightly  larger 
releases  before  detection.  EPA  decided 
thai  this  was  preferable  to  the 
catastrophic  reltase  that  would  occur  if 
a  tank  were  punctured.  Today's  fmal 
rule  has  been  revised  lo  require  that  the 
monitoring  wells  or  devices  be  placed 
within  the  excavation  zone  or  as  close 
to  the  excavation  zone  as  is  technically 
feasible.  This  change  also  applies  to 
new  tanks  although  placing  the  wells  in 
the  e\cavation  zone  should  rarely  be 
technically  infeasible. 

The  soil  hydraulic  conductivity 
limitation  is  retained  in  the  final  rule 
and  will  have  to  be  met  whether  the 
welt  is  placed  outside  or  inside  the 
excavation  zone.  Thus,  the  revision  on 
well  placement  is  not  a  major  change 
because  wells  are  allowed  outside  the 
excavation  zone  only  when  the  well  is 
in  close  proximity  to  the  UST  system, 
the  soil  is  very  porous,  and  released 
product  can  move  quickly  lo  the  well.  If 
the  soil  outside  the  excavation  zone 
cannot  meet  the  conductivity 
requirement,  the  well  must  be  placed 
inside  the  zone. 

•  Imrjiiscibh  in  Water. 

The  proposed  rule  required  that  the 
regulated  substance  be  immiscible  in 
water  and  have  a  specific  gravity  less 
than  one  in  order  to  use  ground-water 
monitoring.  These  requirements  were 
needed  lo  ensure  that  released  product 
would  float  on  top  of  the  water  table, 
where  it  could  be  detected  by  the 
monitors.  The  Agency  has  retained 
these  requirements  in  the  final  rule  but 
notes  that  ground-water  monitoring  is 
intended  for  use  with  gasoline  and  other 
substances  thai  are.  in  fact,  slightly 
soluble  in  water.  Thus,  the  immiscibility 
requirement  does  not  exclude 
substances  which  are  in  fact  slightly 
soluble.  The  slight  solubility  will  not 
interfere  with  rapid  detection  because 
most  of  the  product  is  still  floating  on 
lop  of  the  water  table  where  the  monitor 
can  sense  it.  For  example,  gasoline  has 
been  successfully  detected  by  ground- 
watermooitoring  in  state  programs  such 
as  Florida's. 

(c)  Design  Specifications.  In  the 
proposed  rule.  EPA  did  not  include  any 
design  specifications  for  the  monitoring 
wells  and  networks  because  site 
conditions  vary  widely  throughout  the 
U.S.,  and  the  Agency  wanted  lo  allow 
the  implementing  agencies  and  owners 
and  operators  as  much  flexibility  as 
possible  in  designing  the  wells  and 
monitoring  network  lo  fit  the  site. 
Commenters  suggested  that  the  rule 


should  conlam  more  specific 
requirements  and  restrictions.  EPA 
continues  to  believe  that  tailoring  the 
wells  and  the  network  to  the  specific 
conditions  will  result  in  belter  release 
detection,  so  few  specific  requirements 
can  (or  should)  be  included  at  the 
national  level.  bi  addition,  most  states. 
such  as  Florida,  that  are  relying  on 
ground-water  monitoring  as  the 
preferred  release  detection  method  have 
already  included  detailed  design 
specifications  in  their  UST  programs. 

However,  upon  further  review  of  the 
proposed  limitations  and  capabilities  on 
ground-water  monitoring  and  the 
experience  using  this  method  in  Florida. 
and  other  areas,  the  Agency  did  decide 
that  three  well-design  criteria  should  be 
added  lo  the  final  rule  to  prevent 
common  problems.  First  if  the  top  of  the 
water  table  is  above  or  below  the 
screened  interval  of  the  well,  then  the 
free  product  floating  on  top  of  the  water 
table  will  not  be  able  to  enter  the  well 
and  be  detected  by  the  monitor.  For  this 
reason,  today's  final  rule  requires  that 
the  monitoring  well  screen  must  allow 
entry  of  regulated  substance  into  the 
well  under  both  high  and  tow  ground- 
water conditions.  Second,  the  final  rule 
requires  that  screening  be  designed  to 
prevent  migration  of  soil  or  filter  pack 
into  the  well,  which  would  clog  the 
screen  and  prevent  product  from 
entering  and  being  detected  Tlie  third 
criterion  added  lo  the  final  rule  is  the 
requirement  that  the  wells  be  seated 
from  the  surface  to  the  top  of  the  filter 
pack,  which  will  prevent  possible 
contamination  by  hydrocarbons  washed 
from  the  surface  by  rain  water  that 
might  cause  a  false  alarm  or  mask  a 
future  release. 

(d)  Sensitivity  of  Monitor.  The  last 
limitation  included  in  the  proposed  rule 
to  ensure  rapid  detection  using  ground- 
water monitoring  was  a  performance 
standard  requiring  that  the  monitoring 
equipment  be  capable  of  detecting  the 
presence  of  at  least  one-eighth  of  an 
inch  of  free  product  on  top  of  the  ground 
water.  This  value  was  selected  because 
it  is  the  maximum  performance  that 
manufacturers  continue  lo  claim  can  be 
achieved  by  existing  automated 
monitoring  equipment.  This  requit^ment 
was  intended  to  apply  both  to 
automated  and  manual  monitoring 
techniques.  Some  commenters  wanted 
to  make  the  standard  more  stnngent  by 
reducing  the  criterion  of  one-eighth  of  an 
inch  of  free  product  in  the  well  lo  one- 
sixteenth  of  an  inch  or  by  replacing  it 
with  nonquantitative  terms  such  as 
detection  by  "sheen*  or  by  human  sight 
or  smell.  The  commenters  felt  that  the 
Agency  did  not  give  enough  justification 
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for  selecting  the  Vg-inch  value  and  thai  it 
is  essentially  defining  the  volume  of  an 
acceptable  release. 

The  Agency  reiterates  that  the  Vti-inch 
requirement  was  selected  as  the 
performance  standard  because  it  is  Ihc 
sensitivity  of  existing  automated 
equipment,  nut  because  it  is  an 
acceptable  release.  A  preliminary  EPA 
analysis  indicates  thtit  several 
commercial  devices  can  detect  W  inch 
of  product  on  top  of  a  water  table 
(Notice  of  AvuiUbihIy:  53  FR  10403).  To 
set  a  performance  standard  that  is  more 
Gtringent  than  can  be  met  by  existing 
lechnolofiy  wuuld  eliminate  use  of  this 
method,  wfacb  has  provtfn  effective  in 
several  local  UST  j.To^.'ams.  The  Agcjncy 
considered  allowing  only  manual 
methods  of  collectuig  and  anul>'zing 
j{round-w\iN?'  samples,  which  may  be 
more  senainve  ih^n  aulometcd 
m::nilora  Iicivever.  n.aiiuol  mulhuds  are 
\cry  subjecir.o  andean  only  be 
conducltid  intemiJllenlly,  wh^^reas 
uutomated  mtflkods  c&n  be  conJinmius 
and  are  les»  subjective.  Thprpfore. 
today's  rin«l  rule  retain*  t'v.f  '.i-inch 
performancu  standard,  und  bnih  manual 
and  autorratcd  mor.ltoring  ara 
acceptable. 

/  *y  InlerbtJtui  Monitorir.g 
(§  :^d0.43(g}j.  InlercepUon  barrinrs  and 
interstiti'j!  monitoring  were  two 
methods  of  release  detection  allowed  in 
the  proposed  rule.  Because  lliey  are  two 
distinct  methods  used  to  detect  relpa:*f  s. 
they  were  treated  separately.  These 
methods  and  the  requirements  that  were 
proposed  for  them  were  diiicussed  in 
detad  in  the  preamble  to  the  proposed 
rule  (52  FR  U735-12739J.  Commenters 
were  in  favor  of  allowing  these  methods 
but  suggested  changes  to  some  of  the 
requirements.  In  response  to  comments 
on  several  technical  issues  raised  in  the 
proposal  concerning  both  methods.  EPA 
has  changed  some  of  the  technical 
requirements.  Based  on  these  comments, 
the  final  rule  has  consolidated  the 
requirements  for  both  methods  into  one 
section,  ehminaled  the  use  of  soil/clay 
liners,  and  added  a  requirement  to 
prevent  interference  with  effective 
cathodic  protection. 

Section  280.41  of  the  proposed  rule 
allowed  monitoring  between  an  UST 
and  two  types  of  impermeable  barriers 
as  two  separate  release  detection 
methods.  The  first  method,  proposed  in 
5  280.41|fl,  allowed  moniloring  for 
liquids  m  the  unsaturated  zone  between 
an  UST  and  an  mierceplion  barrier 
immediately  below  it.  Interception 
barriers  are  basically  partial  excavation 
zone  liners:  they  are  located 
immediately  below  the  UST  and  come 
only  pari  of  the  way  up  the  sides  of  the 


excavation  pit.  The  second  method, 
proposed  in  §  280.41(h),  allowed 
interstitial  monitoring  between  an  UST 
and  a  secondary  barrier  that  surrounds 
the  entire  UST  system.  These  barriers 
are  not  the  partial,  catch  basin-type  of 
barriers  allowed  under  the  first  method. 
These  barriers  are  either  integral  to  the 
tank  system  design  itself  (e.g.,  double- 
walled  tanks  or  pipes)  or  they  are 
located  within  the  UST  excavation  area 
along  the  bottom  and  sides  of  the  pit 
and  present  a  barrier  between  all  ports 
of  the  UST  system  and  the  environment 
(e.g..  ficxible  membrane  pit  liners). 

Using  either  of  the  above  barrier-type 
methods,  the  interstitial  spaue  between 
the  tanks  and  the  barrier  uan  be 
monitored  by  a  variety  of  devices 
designed  to  detect  a  variety  of  changes 
in  operating  conditions  (e.g..  pressure 
changes  with  douhlc-'valled  tanks  or 
presence  of  liquid  or  {.ar^toud  product  in 
the  )nter»liiial  space  Leiween  the  barrier 
and  the  UST  system).  Because  improper 
di:stgn  can  make  these  syalems 
ineffective,  the  propn&ed  nio  included  a 
number  of  design  criteria  lo  ensure 
effectiveness  as  a  release  detection 
method, 

(a)  Comiolidathn  of  Sccifon^.  The 
proposed  rule  included  a  set  of  general 
performance  slundatds  and  design 
limitcitions  for  each  method  lu  ensure 
effective  detection  of  released  product. 
The  requirements  for  the  two  methods 
were  essentially  the  same.  Despite  their 
similarity,  they  were  included 
separately  in  the  proposed  nile  to  make 
it  clear  that  they  are  two  distinct 
proposed  methods  and  that  both  are 
acceptable  means  of  detecting  releases. 
These  two  methods  were  not  intended 
to  prevent  releases,  but  were  intended 
to  contain  releases  long  enough  to  direct 
the  regulated  substance  to  a  monitor  for 
detection;  EPA  intended  that  release 
prevention  be  covered  in  the  UST  design 
and  installation  sections  of  the  rule  (52 
FRl2735-12/'39). 

Today's  final  rule  has  been 
reorganized  so  that  the  performance 
requirements  for  both  of  these  methods 
are  discussed  in  a  single  section 
(§  2eo.43(g)).  The  Agency  has  decided  to 
eliminate  the  separate  and  duplicative 
sections  in  the  proposed  rule  on 
interception  barriers  and  interstitial 
monitoring  because  this  appeared  to  be 
a  source  of  confusion  lo  some 
commenters.  This  is  only  an 
organizational  change,  not  a  deletion  of 
a  possible  release  detection  method,  and 
does  not  change  the  substantive  intent 
of  the  proposal.  The  consolidated  design 
and  performance  limitations  for  both 
methods  remain  as  proposed  with  the 
exception  of  the  changes  noted  below. 


(bj  Performance  Standard.  Tlie 
proposed  rule  required  that  the 
interstitial  monitor  between  an  UST  and 
a  secondary  barrier  be  capable  of 
detecting  any  release  from  the  UST  into 
the  interstitial  area.  One  commenter 
objected  to  this  wording  because  it 
requires  that  the  interstitial  monitor 
would  be  capable  of  detecting  any 
release,  no  matter  how  small,  The 
Agency  disagrees  with  the  commenter 
and  believes  thai  interstitial  raomtors 
should  be  capable  of  detecting  a  release 
into  the  interstitial  area.  The  available 
data  on  monitor  perfonnance  indicates 
thot  they  are  very  sensitive  and  will,  in 
fact,  be  able  to  delect  the  type  und  size 
of  release  that  is  likely  lo  uci.ur  from  a 
secondarily  contained  UST  system. 
Ideally.  EPA  agree*  with  the  commenter 
that  a  performance  aljtndard  should  be 
included  in  the  rule  to  df-finc  the 
sensitivity  of  intersiitial  monitors.  The 
data  are  insufficient,  however,  to 
determine  a  performaniu*  standard- 
Secondary  containment  wiih  inleistitml 
monitoring  is  a  very  sensitive  release 
detection  method  and  is  bFilieveJ  to 
provide  maximum  protection  of  humuii 
lienlth  and  the  environment,  and  (he 
Agency  Hid  not  wont  tn  eltminnte  it  from 
ihu  rule  for  Uick  of  a  ipcciftc 
performance  standard.  Therefore,  the 
final  rule  continues  to  require  that 
interstitial  monitors  be  capable  of 
dulecting  a  leak  from  any  portion  of  iho 
tank  that  routinely  contains  product 

fc)  Soil/Cluy  Liners-  The  Agency 
solicited  comments  on  the  performance 
of  barriers  for  purposes  of  UST  release 
detection  (52  FR  12736, 1273l»).  The 
subject  the  Agency  received  the  most 
comment  on  was  the  question  of  the  use 
of  soil/clay  liners-  Some  commenters 
approved  of  the  use  of  soil/clay  liners 
but  suggested  that  these  Imers  needed 
more  stringent  limitations.  Other 
commenters  recommended  that  these 
liners  not  be  allowed  in  the  final  rule 
because  they  are  not  impermeable  to  all 
gasoline  constituents.  Recently 
completed  studies  by  EPA's  Office  of 
Solid  Waste  on  the  effectiveness  of  soil/ 
clay  liners  compared  to  synthetic  liners 
(Notice  of  Availability.  53  FR  10403).  as 
well  as  information  submitted  by 
commenters  on  (he  proposal,  have 
caused  the  Agency  to  delete  this 
proposed  technical  option  from  today's 
final  rtile.  This  means  that  barriers 
constructed  from  native  soils  or 
artificially  treated  soils  (for  example, 
bentonite-sealed  soils)  are  excluded 
from  use  under  the  revised  performance 
requirements  for  barriers.  In  general, 
soil/clay  barriers  are  not  being  allowed 
because  there  is  enough  evidence  about 
the  inadequate  perfonnance  of  these 
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materials  as  reliable  barriers  to  question 
their  reUability  for  release  detection 
purposes. 

(d)  Interference  with  Cathodic 
Protection.  Several  other  commenters 
noted  that  barriers  that  completely  line 
the  excavation  might  interfere  with  the 
cathodic  protection  system.  For 
example,  flexible  membrane  barriers  are 
usually  non-conductive  and  could 
electrically  isolate  the  anodes  from  the 
tank  system,  preventing  the  flow  of 
protective  current.  The  Agency  agrees 
that  this  could  be  a  problem  although  no 
failures  of  this  type  have  been  reported. 
A  general  requirement  has.  therefore, 
been  added  to  the  rule,  stipulating  that 
barriers  must  not  interfere  with  cathodic 
protection  (5  28a.43(gn.  EPA  believes 
this  can  be  met  in  most  cases  simply  by 
ensuring  that  the  components  of  the 
protection  system  are  placed  inside  the 
barrier  system. 

(e}  Compatibility  of  Liner  with 
Product.  The  proposed  rule  contained  a 
requirement  that  the  secondary  barrier 
be  compatible  with  the  regulated 
substance  lo  prevent  the  product  from 
eroding  the  integrity  of  the  liner  over 
time,  causing  holes  and  possible 
releases  to  the  environment  (52  FR 
12735. 12736, 12739).  The  Agency  agrees 
with  commenters  who  noted  that  a  small 
amount  of  liner  deterioration  is 
inevitable.  Accordingly,  the  wording  of 
the  proposed  compatibility  performance 
requirement  in  $  280.43(g)  has  been 
changed  to  indicate  that  some 
deterioration  is  permissible  as  long  as  it 
does  not  prevent  the  detection  of  a 
release.  This  requirement  was  revised  to 
ensure  that  a  basic  level  of  compatibility 
is  achieved  and  to  make  the  owners  and 
operators  responsible  for  ensuring 
barrier  materials  (e.g..  flexible 
membrane  liners)  are  compatible  with 
the  product  stored  (see  also  S  280.32). 

{8J  Other  Methods  of  Release 
Detection  (§  280.43(h)j.  As  discussed  in 
the  preamble  to  the  proposal  (52  FR 
12739-12740).  EPA  has  identified  over 
250  commercially  available  release 
detection  devices.  The  Agency 
continues  to  believe  that  methods  of 
detection  other  than  the  seven  general 
methods  Usted  in  the  rule  may  also  be 
able  to  successfully  delect  releases 
under  certain  circumstances.  Thus,  the 
proposed  rule  allowed  the  use  of  other 
methods  of  release  detection  if  they 
were  approved  by  the  implementing 
agency  as  no  less  stringent  than  one  of 
t)ie  other  methods  listed  m  the  rule. 
Commenters  generally  preferred  that 
any  mechanism  for  approval  of  a  new 
method  be  at  the  federal  level 
(discussed  m  more  detail  below).  The 
final  rule,  however,  retains  the  approval 


mechanism  as  proposed  but  provides  an 
additional  mechanism  for  allowance  of 
other  methods.  A  new  method  may  be 
used  if  il  can  delect  a  release  of  0.2 
gallon  per  hour  or  150  gallons  within  a 
month  with  a  PD  of  95  percent  and  a 
PFA  of  5  percent.  The  Agency  felt  that 
adding  the  second  alternative 
mechanism,  one  which  is  self- 
implementmg.  will  provide  consistency 
among  methods,  offer  additional 
flexibility  for  owners  and  operators  to 
choose  new  or  improved  technologies  of 
equivalent  protection  to  those 
specifically  allowed  in  the  rule,  and  spur 
innovation. 

(a)  Other  Methods  Approved  by 
Implementing  Agencies.  The  specific 
methods  EPA  proposed  have 
demonstrated  effectiveness  in  the  field 
end  are  already  m  extensive  use.  An 
important  purpose  for  including  these 
methods  was  lo  make  it  clear  that  their 
use  was  allowed  for  meeting  the 
proposed  release  detection  requirements 
and  under  what  conditions  they  could 
be  used.  The  Agency  intends  to  continue 
to  develop  and  provide  information 
helpful  to  the  implementing  agencies  in 
evaluating  new  methods.  EPA  will  also 
continue  lo  foster  identification  and 
development  of  new  methods.  .Mthough 
the  Agency  wants  to  allow  new 
methods,  it  was  also  concerned  that,  to 
protect  human  health  and  the 
environment,  they  be  limited  to  the 
methods  that  are  at  least  as  slringent  as 
the  methods  proposed.  Therefore,  the 
proposed  rule  included  a  mechanism  to 
allow  the  use  of  a  new  release  detection 
method  if  the  owner  or  operator  could 
demonstrate  lo  the  implementing  agency 
that  the  method  could  delect  releases 
before  they  migrated  beyond  the 
excavation  zone  as  effectively  as  one  of 
the  methods  already  in  the  rule. 

Generally,  commenters  agreed  with 
the  need  for  allowing  new  mcihods  but 
most  fell  it  should  be  a  federal  approval 
process  conducted  by  El^A,  not  by  the 
implementing  agency  as  proposed.  The 
commenlers  were  opposed  to  delegating 
approval  authority  to  the  implementing 
agencies  because  the  lengthy  and 
repealed  (for  each  state  or  local  agency) 
approvals  would  discourage  method 
development  and  because  stale  and 
local  officials  do  not  have  the 
knowledge  to  make  these  evaluations. 
All  of  the  commenters  felt  that  the 
approval  mechanism  would  be  more 
efficient  at  the  federal  level,  where 
approval  could  be  granted  one  time, 
rather  than  50  times,  by  means  of  an 
approved  list  or  a  revised  regulation. 

As  stated  in  the  proposal,  the  Agency 
wants  to  foster  innovation  and 
development  of  new  release  detection 


methods  and  lo  allow  them  to  be 
implemented  quickly  (52  FR  12739). 
Therefore,  the  Agency  is  concerned  that 
the  development  and  publication  of  a 
federal  list  of  approved  methods  or  a 
revised  regulation,  as  suggested  by  some 
commenlers.  would  take  too  long.  The 
Agency  could  decide,  at  some  future 
time,  to  revise  the  final  regulation  to  add 
new  general  methods.  The  Agency  is 
con\inced.  however,  that  allowing 
approval  by  the  implementing  agency, 
including  those  at  the  state  and  local 
level,  will  enable  a  new  method  to  be 
used  more  quickly  because  the 
implementing  agencies  would  not  have 
to  wait  for  a  Federal  approval  before  a 
method  could  be  implemented.  In 
addition,  the  precedent  set  when  a  new- 
method  passes  an  evaluation  in  one 
implementing  agency  should  facilitate 
succeeding  reviews  by  other  agencies. 

Implementing  agencies  are  developing 
UST  programs  quickly,  and  the  Agency's 
primary  concern  is  to  meet  their  needs 
as  rapidly  as  possible.  The  Agency's 
research  on  release  detection  methods 
wUl  provide  important  information  to 
state  and  local  agencies  for  use  in  their 
decisions  on  which  release  detection 
methods  to  allow.  The  Agenc)'  will 
continue  lo  encourage  pnvate  sector 
evaluation  of  new  release  detection 
methods  and  the  exchange  of  this 
information  with  the  implementing 
agencies.  In  addition,  as  discussed 
below,  the  Agency  is  providing  another, 
self- implementing  alternative  for  use  of 
methods  not  expUcitty  included  in  the 
rule. 

In  addition  to  the  reasons  given 
abo\'e.  8  Federal  approval  listing 
process  or  a  revised  regulation  would 
not  ease  some  of  the  problems  that 
commenters  foresee  with  delegating 
approval  to  the  i.mplementing  agencies 
EPA's  inclusion  of  methods  \v.  the  final 
rule,  or  its  subsequent  endorsement  of  a 
new  method,  does  not  automatically 
make  the  method  acceptable  in  a  state 
because  states  or  local  governments 
may.  under  their  own  authority,  impose 
release  detection  requirements  more 
stringent  than  EPA's.  Each  state  can 
review  each  method  and  decide  whether 
or  not  to  allow  it.  In  fact,  a  number  of 
slate  and  local  agencies  ai^  already 
implementing  their  own  UST  programs, 
and  some  of  these  programs  have  more 
restricted  lists  of  approved  methods 
than  the  federal  rule.  Thus,  the  final  rule 
retains  the  proposed  option  of  approval 
of  other  methods  by  implementing 
agencies. 

The  standard  for  implementing  agency 
approval  has  been  changed  in  the  final 
rule  to  make  il  consistent  with  other 
changes  in  the  rule.  The  revised  ground- 
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water  monitoring  standard  nu  longer 
requires  that  the  monitoring  wells  pass 
through  the  excavation  zone.  As 
discussed  in  section  IV.D.2.d.6.  above, 
the  Agency  did  not  believe  that  this 
requirement  was  necessary  to  protecl 
human  health  and  the  environment.  The 
revised  method  can  no  longer  detect  a 
release  before  it  migrates  beyond  the 
excavation  zone,  making  the  standaxd 
for  implementing  agency  approval 
meanmgless.  To  retain  the  consistency 
between  rhts  section  and  the  method 
requirements,  the  standard  for 
comparing  new  and  existing  methods  in 
the  final  rule  has  been  revi.sed.  The 
standard  now  specifies  that  methods 
approved  by  the  implementing  agency 
must  be  as  effective  as  one  of  the  other 
methods  allowed  in  the  rule.  Methods 
are  considered  to  be  equivalently 
protective  if  they  can  detect  a  small 
release  as  quickly  and  reliably  as  other 
methods  included  in  the  rule.  This 
change  is  consistent  with  changes  in 
§  280.42(b)(5J(i)  {see  section  IV.D.2.C.2. 
of  the  pream.ble). 

(b)  Other  Methods  That  Meet  a 
Performance  Standard.  The  Agency 
included  in  the  final  rule  a  second 
mechanism  by  which  a  new  release 
detection  method  can  become  approved. 
A  new  method  may  be  used  to  meet  the 
release  detection  requirements  if  it  can 
be  demonstrated  to  delect  a  leak  rate  of 
03  gallon  per  hour  or  150  gallons  within 
a  month  with  a  PD  of  95  percent  and  a 
PFA  ol  5  pcrcunt.  This  performance 
standard  for  alternative  release 
detection  methods  contains  two 
equivalent  leak  rates,  and  the  owner  or 
operator  may  demonstrate  compliance 
with  either  format.  Although  external 
monitoring  methods  are  capable  of 
detecting  very  small  releases,  it  is  more 
difficult  to  demonstrate  that  they  meet  a 
small  hourly  release  rate  than  a  larger, 
though  equiviiient,  volume.  The  Agency 
was  concerned  that,  if  only  the  0.2 
gallon  per  hour  release  rate  was 
included  in  this  performance  standard, 
manufacturers  of  new  and  effective 
external  monitoring  equipment  or 
experimental  methods  would  be 
discouraged  from  developing  the 
methods  or  would  be  unable  (o 
demonstrate  compliance  lo  the 
Btatisfaclion  of  the  implementing 
agency.  As  discussed  previously.  EPA 
wishes  to  encourage  development  of 
new  release  detection  methods. 

Unlike  the  performance  standards  for 
the  specific  allowable  release  detection 
methods,  the  PD  and  PFA  values  for  the 
performance  standard  for  new 
alternative  methods  are  effective 
immediately.  As  discussed  above  in 
section  IV.D.2.a.5..  compliance  with  the 


probabilities  applicable  to  all  methods  is 
delayed  for  two  years.  This  delay  was 
included  in  the  Unal  rule  to  allow 
manufacturers  time  to  modify  existing 
.  methods,  which  are  already  in  wide  use, 
and  develop  the  required  documentation 
of  performance  while  still  providing  the 
immediate  release  detection  needs 
required  in  the  rule.  These  allowable 
methods  were  identified  in  the  rule 
because  they  are  widely  used  and 
expected  to  work  well,  often  without 
significant  improvements.  New 
alternative  methods,  however,  should  be 
developed  from  the  beginning  to  meet 
the  most  stringent  performance 
requirements.  In  addition,  the  Agency 
was  concerned  that  only  requiring  a 
leak  detection  capabiUty  of  0.2  gallon 
per  hour  could  be  interpreted  to  allow 
imprecise  methods  such  as  inventory 
control  to  be  used  alone  for  the  first  2 
years  of  the  program.  Methods  such  as 
ATGS  can  already  operate  almost  to  the 
required  probabilities  of  detection  and 
false  alarm,  whereas  inventory  control 
cannot  come  close  to  these  levels,  and 
lo  allow  its  use  alone  even  for  2  years 
would  be  harmful  to  human  health  and 
the  environment. 

Ihe  evidence  gathered  by  FPA  from 
laboratory  evaluations  and  field 
experience  indicates  that  the  methods 
specifically  proposed  (except  inventory 
Cuntrol)  should  be  able  lo  meet  this 
performance  sland.ird  now  or  In  the 
near  future  (see  discussions  above  for 
eaiJi  method).  As  new  methods  use  this 
mechanism  to  become  approved,  this 
will  ensure  consistency  of  performnnco 
among  new  methods.  The  net  effect  of 
including  this  alternative  in  the  final  rule 
is  lo  move  closer  to  the  general 
performance  standard  for  all  methods 
considered  desirable  by  many 
commenters  [see  discussion  in  section 
IV.D.2.a.4.  above). 

The  addition  of  this  alternative  will 
have  the  effect  desired  by  commenters 
and  EPA  of  spurrmg  innovation  and 
development  of  new  technology  for 
release  detection  because  there  is  now  a 
specific  and  measurable  goal  for 
manufacturers  to  work  towards.  In 
particular,  this  approach  will  provide 
nexibttily  to  develop  new  release 
detection  methods  for  unusual  UST 
systems  such  as  bulk  tanks,  for  which 
current  methods  are  mappropriate  or 
expensive.  This  approval  mechanism 
will  have  the  additional  advantage  of 
allowing  a  new  method  proven  to  meet 
the  standard  to  be  used  without  any 
approvals  in  states  which  allow  this 
approval  mechanism. 

This  approach  also  clarifies  what 
minimium  equivalent  performance  must 
be  demonstrated  to  the  implementing 


agency  under  the  other  approval 
procedure  for  new  methods  (see 
preceding  section).  EPA  did  not, 
however,  want  lo  make  this 
performance  standard  the  only  means 
by  which  a  new  method  could  become 
approved  because  it  may  not  be  possible 
to  easily  determine  a  leak  rate  for  some 
methods  within  the  next  few  years, 
particularly  external  ones.  Such 
methods  can  still  be  very  effective  at 
detecting  releases  and  the  Agency 
wants  to  encourage  the  development  of 
sensitive  methods.  If  method  developers 
can  demonstrate  to  the  implementing 
agencies  the  sensitivity  of  their  methods 
in  ways  other  than  leak  rates,  then  they 
should  be  able  to  do  so.  For  these 
reasons,  the  performance  standard 
approach  to  approving  new  methods  is 
included  in  the  final  rule  in  addition  to. 
not  in  place  of,  the  proposed  mechanism 
requiring  review  by  the  implementing 
agency. 

e.  Methods  of  Release  Detection  for 
Piping  (§  280.44).  The  general  release 
detection  requirements  for  pressure  and 
suction  lines  are  discussed  in  section 
IV.D.2.b.2.  of  this  preamble.  This  section 
discusses  the  performance  standards  for 
tho'je  required  release  detection 
methods. 

One  cnmmenter  noted  that  piping  and 
tank  release  detection  methods  should 
be  separated  because  not  all  tank 
methods  apply  to  piping  and  vice  versa. 
A  separate  section  addressing  piping 
release  detection  methods  has  been 
added  to  the  final  rule  to  address  these 
concerns.  Separating  the  methods  for 
tanks  and  piping  allows  owners  and 
operators  greater  flexibility  in  designing 
a  system.  For  example,  at  e  station  with 
extensive  piping,  installing  flow 
restrictors  and  conducting  an  annual 
lightness  test  for  the  piping  and  using 
vapor  monitoring  for  the  tanks  may 
better  protect  the  environment  and  cost 
less  than  Installing  vapor  monilonng  for 
both  the  tanks  and  piping, 

Ihe  proposed  rule  required  either 
continuous  monitoring  devices  or 
automatic  shutoff  devices  on  all 
pressurized  lines  as  well  as  a  line 
tightness  test  in  conjunction  with 
scheduled  tank  tightness  tests.  The 
proposed  rule  established  a  leak  rate  for 
the  automatic  shutoff  device  and 
indirectly  required  line  tests  lo  meet  the 
tank  test  standard  (0-1  gallon  per  hour 
with  a  PD  of  99  percent  and  a  PFA  of  1 
percent)  but  set  no  other  performance 
standards.  The  Agency  requested 
comment  regarding  the  field 
performance  of  pressurized  piping 
release  detection  methods  (52  FR  12744). 
Commenters  noted  that  additional 
performance  parameters  should  be 
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provided  in  the  rule,  such  as  detection 
limits  and  line  operating  characteristics. 
The  Agency  agrees  and  has  accordingly 
added  further  specifications  to  the 
piping  release  detection  methods 
allowed  in  the  final  rule  to  ensure  that 
they  meet  these  minimum  performance 
standards.  Thus,  probabilities  of 
detection  and  false  alarm  have  been 
added  for  the  automatic  line  leak 
detectors  and  line  tightness  tests;  and 
(for  reasons  explained  earlier)  the 
effective  date  of  these  probabilities  is 
delayed  for  2  years.  Because  leak  rates 
depend  on  the  pressure  in  the  line,  the 
Agency  agreed  with  commenters 
suggesting  that  the  minimum 
performance  standards  for  line  leak 
detectors,  which  operate  by  delecting 
changes  in  line  pressure,  should  be 
specified  in  terms  of  the  line  operating 
pressure.  Each  of  the  piping  release 
detection  methods  is  discussed  below. 

(If  Automatic  Line  Leak  Detector 
(§  280.44(a)}.  The  proposed  rule  required 
that  the  automatic  shutoH'  device  be 
capable  of  detecting  and  shutting  off  a 
release  of  at  least  2  gallons  per  hour. 
This  value  was  selected  based  on 
manufacturers'  claims.  Most 
commenters  fell  that  Ihe  performance 
standard  suggested  in  the  supplemental 
notice  (52  FR  48638)  of  0.1  gallon  per 
hour  with  a  PD  of  99  percent  and  a  PFA 
of  1  percent  was  too  stringent,  and  that  2 
gallons  per  hour  was  below  the 
detection  level  of  flow  restrictors. 

Tlie  performance  standard  in  the  final 
rule  for  automatic  piping  release 
detection  methods  (including  flow 
restrictors.  shutoff  devices,  and 
interstitial  or  external  monitors)  has 
been  set  at  3  gallons  per  hour  at  10  psi 
with  a  PD  of  95  percent  and  a  PFA  of  5 
percent.  The  3  gallons  per  hour  value 
and  the  probabilities  were  selected 
based  on  a  study  conducted  by  EPA's 
Office  of  Research  and  Development  of 
the  behavior  of  pressurized  lines,  an 
evaluation  performed  and  submitted  by 
a  commenter.  and  manufacturers' 
written  claims.  The  value  of  10  psi  was 
also  selected  because  It  is  the  pressure 
at  which  a  t>'pical  line  leak  detector 
operates.  A  manufacturer  can  test  a 
device  at  any  convenient  operating 
pressure  and  mathematically  convert 
the  results  lo  10  psi  to  determine  if  the 
device  meets  the  performance  standard. 
As  discussed  elsewhere  in  today's 
preamble  (section  rVJ).2.a.5.),  the 
effective  dale  of  Ihe  PD  and  PFA  is 
delayed  for  2  years  following 
promulgation. 

The  final  rule  also  requires  that  an 
automatic  line  leak  detector  be  capable 
of  checking  for  releases  hourly  and 
either  restrict  or  shut  off  flow  of  product 


or  be  equipped  with  an  audible  or  visual 
alarm.  The  Agency  intends  the  term 
automatic  line  leak  detector  lo  include  a 
wide  variety  of  devices  that  meet  the 
standard  including  automatic  shutoff 
devices,  automatic  flow  restrictors. 
continuous  interstitial  monitors, 
continuous  vapor  monitors,  or 
continuous  ground-water  monitors.  The 
hourly  detection  frequency  was  selected 
because  pressurized  lines  can  release 
large  volumes  of  product  quickly,  so 
very  frequent  monitoring  is  necessary 
during  operation  lo  protect  human 
health  and  the  environment.  The 
equipment  currently  on  the  market 
either  operates  continuously  or  conducts 
a  test  each  time  the  pump  is  turned  on  to 
dispense  product,  provided  several 
minutes  have  elapsed  since  the  previous 
dispensing,  so  meeting  this  requirement 
should  not  be  difficult.  The  Agency 
believes  the  operators  must  be  alerted 
immediately  lo  l^ie  presence  of  leaks  in 
pressurized  lines.  To  do  this,  a  clear 
indication  such  as  flow  restriction  or 
shutoff  or  an  alarm  is  considered 
necessary. 

The  final  rule  also  contains  the 
requirement  that  all  automatic  line  leak 
detectors  be  checked  annually 
according  to  manufacturer's 
requirements.  This  requirement  was 
added  in  response  to  commenters' 
concern  that  line  leak  detectors  can 
malfunction  or  be  overridden  by  unwise 
operators.  The  possible  burden  of  an 
annuel  maintenance  check  is 
outweighed  by  the  importance  of 
detecting  and  stopping  pressurized 
releases. 

(2)  Line  Tightness  Test  (§  280.44(b}}. 
The  line  tightness  test  that  is  required  in 
the  final  rule  annually  for  pressurized 
piping  and  every  3  years  for  American- 
style  suction  systems  is  part  of  the 
tightness  test  option  thai  was  proposed 
for  the  entire  UST  system.  Work 
conducted  at  ELTA's  test  laborator>'  in 
Edison,  N).  has  demonstrated  that  line 
tightness  test  methods  should  be  able  to 
meet  a  performance  standard  of  0.1 
gallon  per  hour  with  a  PD  of  95  percent 
and  a  PFA  of  5  percent  with,  perhaps, 
some  minor  modifications  in  procedure 
and  equipment  (see  section  rV.D.2.b.2.). 
Therefore,  this  performance  standard 
has  been  adopted  in  the  final  rule-  As 
discussed  above  and  in  section 
IV.D.2.a.5.,  application  of  the 
performance  standard  for  line  tightness 
testing  has  been  delayed  for  2  years. 

As  discussed  above,  the  performance 
standards  for  line  release  detection  must 
be  stated  in  terms  of  the  line  operating 
pressure.  The  value  of  1.5  bmes  the 
operating  pressure  was  selected  for  the 
line  tightness  test  because  must 


operators  are  currently  performing 
tightness  tests  at  this  pressure,  it  is  the 
procedure  recommended  by  N'FPA  329 
for  hydrostatic  testing,  and  it  covers  the 
range  of  line  operating  pressures, 
including  suction  lines.  It  should  be 
noted  that,  for  safety  reasons,  all  line 
tightness  tests  should  be  performed  at 
positive  pressure,  not  a  vacuum,  even 
for  suction  lines.  For  cx.imple.  most 
suction  lines  operate  at  3  to  5  psi 
negative  pressure:  therefore,  tightness 
tests  should  be  conducted  at  about  7  psi 
positive  pressure. 

(3f  Applicable  Tank  Methods 
{§  280.44(c}).  In  the  proposed  rule,  six 
categories  of  tank  release  detection 
were  allowed  to  meet  the  monitoring 
requirement  for  the  "UST  system," 
which  included  the  associated 
underground  pipmg.  As  discussed  in 
section  IV.D.l.a.  above,  the  final  rule 
now  separates  the  release  detection 
methods  for  tanks  and  piping  because 
not  all  tank  release  detection  methods 
can  be  used  for  piping  and  vice  versa. 
As  noted  by  commenters.  some  of  the 
tank  monitoring  methods  are  in  fact 
applicable  to  piping,  such  as  vapor 
monitoring,  groundwater  monitoring. 
and  interstitial  momtonng.  and  the 
Agency  wanted  lo  include  their  use  as 
an  option  for  piping  release  detection. 
Therefore,  the  fmal  rule  allows  monthly 
monitoring  with  one  of  the  applicable 
lank  monitoring  methods  if  it  is  capable 
of  detecting  a  release  from  the  portion  of 
the  underground  piping  routinely 
containing  product  and  meets  the 
restrictions  applicable  to  the  use  of 
those  methods.  This  is  one  of  the  options 
for  the  monthly  release  detection 
requirement,  in  addition  to  the 
automatic  line  leak  detector 
requirement. 

f.  Recordkeeping  {§  280.45).  The 
proposed  rule  required  that  all  UST 
system  owners  and  operators  maintain 
records  on  the  release  detection  systems 
required  in  the  rule.  The  requirement  to 
keep  records  of  performance  claims,  test 
results,  and  equipment  maintenance 
was  Included  because  of  Ihe  importance 
of  each  of  these  activities  in  the 
successful  detection  of  releases  and  in 
demonstrating  compliance  to  the 
implementing  agency.  Commenters 
generally  felt  that  the  requirements  were 
too  burdensome  and  would  be 
particularly  difficult  to  achieve  if  the 
testing  was  done  by  a  sen'ice  company. 
The  main  areas  of  concern  were  the 
requirement  to  keep  performance  claims 
and  the  components  of  an  adequate 
performance  claim. 

Today's  final  rule  retains  the 
recordkeeping  requirements  as  proposed 
with  two  revisions.  First  only  release 
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detection  equipment  permanently 
located  on-site  must  have  written 
documentation  of  calibration, 
maintenance,  and  repair  on  file.  Second. 
manufacturers'  schedules  of  calibration 
and  maintenance  for  release  detection 
equipment  must  be  retamed  for  5  years 
from  the  ddle  of  installation. 

The  Agency  required  in  the  proposed 
rule  that  all  UST  system  owners  and 
operators  maintain  three  types  of 
records  demonstrating  compliance  with 
the  applicable  release  detection 
requirements:  documentation  of  method 
performance  monitoring  results;  and 
general  operation,  maintenance,  and 
repair.  It  was  felt  that  these  records 
demonstrate  that  certain  past  events 
important  to  effective  release  detection 
using  that  method  actually  took  place 
and  could  be  used  by  implementing 
agencies  to  determine  compliance  (52  FR 
12747)  In  general,  commenters  felt  that 
the  proposed  recordkeeping 
requirements  as  a  whole  were  too 
burdensome  The  Agency  believes, 
however,  that  the  requirements  are  not 
particularly  burdensome  because  many 
of  the  records  will  be  supplied  by 
manufacturers,  sales  personnel,  or 
8er\'ice  people,  not  much  paperwork  is 
involved  and  the  required  records  would 
generally  be  kept  on  file  anyway:  and 
paperwork  will  be  added  infrequently. 
in  general,  some  records  are  needed  to 
remind  the  owners  and  operators  when 
maintenance  is  scheduled  and  to  help 
ihem  keep  the  equipment  under 
warranty-  Finally,  properly  maintained 
records  are  necessary  to  allow  later 
analysis  of  the  tank  systems  by  either 
the  owners  and  operators  or  the 
implementing  agency  in  the  event  of  a 
release  investigation  or  system  closure 
Each  of  the  individual  requirements 
receiving  comment  or  revised  in  the 
final  rule  is  discussed  below. 

The  requirement  to  maintain 
manufacturers'  performance  claims  and 
justifications  for  5  years  was  intended  to 
encourage  manufacturers  to  evaluate 
their  equipment  and  develop 
documentation  of  the  proof  of 
performance  and  to  cause  owners  and 
operators  to  review  this  information 
while  selecting  an  appropriate  release 
detection  method.  Many  commenters 
expressed  confusion  over  what  these 
performance  claims  would  be  and  were 
concerned  that  the  owners  and 
operators  were  being  required  to 
substantiate  the  claims.  It  was  not  the 
intent  of  the  proposed  or  final  rule  to 
require  the  owners  and  operators  to 
provide  the  proof  of  performance  claims, 
only  for  them  to  ask  for  and  acquire 
information  from  the  manufacturer.  In 
order  to  compete  and  successfully 


market  equipment,  the  manufacturer  will 
have  to  develop  convincing 
documentation  demonstrating  that  the 
release  detection  method  meets  the 
minimum  performance  requirements. 

As  discussed  in  the  proposal 
preamble  (52  FR  12719).  there  are 
several  types  of  information  that  the 
manufacturer  should  include  in  this 
ducumeniation  and  that  the  owners  and 
operators  should  look  fur.  The  final  rule 
does  not  require  any  specific 
information,  however.  EPA  recognizes 
thai  the  level  of  detail  will  vary  by  type 
of  method  and  that,  over  lime, 
manufacturers  will  develop 
standardized  claims  that  will  help  guide 
the  owners  and  operators.  This 
requirement  will  place  owTiers  and 
operators  In  the  position  of  having  to 
review  the  claims  and  select  a  system 
that  will  meet  regulatory  requirements. 
Thus,  owners  and  operators  are 
responsible  for  achieving  the  goal  of 
effective  release  detection  and 
demonstrating  to  the  implementing 
agency  that  the  owners  and  operators 
have  made  an  effort  lo  comply  with  the 
regulation.  For  these  reasons,  this 
section  of  the  final  rule  will  remain 
unchanged  from  the  proposal. 

The  proposed  rule  required  that  all 
records  of  calibration,  mamlenance.  and 
repair  be  maintained  by  all  owners  and 
operators  for  at  least  one  year.  These 
are  important  procedures  for  the  proper 
functioning  of  release  detection 
equipment,  particularly  automated 
systems,  and  must  be  available  for 
inspection  to  demonstrale  that  the 
system  is  working  as  well  as  it  can.  One 
commenter  noted  thai  the  recordkeeping 
requirements  would  be  difficult  lo  meet 
for  owners  and  operators  who  hire 
release  detection  services  to  do  the 
monitoring,  EPA  agrees  with  this,  and 
today's  final  rule  states  that  this 
requirement  applies  only  to  owners  and 
operators  of  equipment  permanently 
located  on-site.  Owners  and  operators 
who  hire  release  detection  services  need 
not  retain  the  servicing  records  of  their 
ctmtractors.  Owners  and  operators, 
however,  must  ensure  that  the  service  is 
performed  well  and  accordmg  lo 
specifications  and  will  be  responsible 
for  the  cleanup  of  any  undetected 
releases 

Another  addition  lo  today's  final  rule 
that  was  not  m  the  proposed  rule  is  the 
requirement  that  any  schedule  of 
required  calibration  and  maintenance 
provided  by  the  release  detection 
equipment  manufacturer  must  be 
retained  for  5  years  from  the  date  of 
installation-  This  infonnation  should  be 
provided  by  most  m^nufac'urers  in  ihe 
same  brochures  as  performance  claims; 


thus,  this  new  requirement  should  not 
result  in  much  additional  paperwork. 
This  requirement  was  added  as  a 
clarification  to  the  final  rule  to  remind 
owners  and  operators  of  ihe  importance 
of  mamtaining  these  data.  With  this 
requirement,  implementing  agencies  can 
verify  that  required  maintenance  and 
caUbratmn  were  performed.  Also,  if 
ownership  of  a  site  is  transferred,  the 
new  owner  or  operator  will  be  able  to 
understand  and  ensure  that  the  proper 
schedule  is  maintained. 

g.  Other  Release  Detection  Issues. — 
f]/  Release  Detection  Variances  for 
Low-Risk  Sites-  In  the  Supplemental 
Notice  (52  FR  48641 ).  EPA  noted  that 
protected  tanks  in  some  areas  of  the 
country  may  not  require  frequent-to- 
continuous  release  detection.  EPA 
requested  comments  on  whether,  within 
these  less  sensitive  areas,  variances 
should  be  allowed  for  prolecled  tanks  lo 
conduct  internal  inspections  or  less 
frequent  monitonng  EPA  requested 
comment  on  the  appropriateness  of 
these  alternative  release  detection 
approaches  and  under  what  conditions 
they  might  be  used.  There  was  little 
agreement  among  commenters  on  either 
issue,  and  no  specific  recommendations 
on  how  low-risk  areas  could  be  defined 
or  identified  at  the  federal  level  The 
final  rule  does  not  include  a  release 
detection  variance  for  low-risk  areas 
because  of  the  difficulty  m  operalionally 
defining  and  implementing  a  variance 
procedure  which  adequately  protects 
human  health  and  the  environment. 

Commenters  who  supported  the  use  of 
the  variance  felt  that  it  would  improve 
environmental  protection  by  focusing 
resources  on  UST  systems  in  higher  risk 
areas.  Commenters  opposed  to  the 
variance  noted  that  leaks  can  pose 
environmental  problems  even  in  low- 
risk  areas,  Their  expenence  suggested 
that  impermeable  formations  may 
actually  have  hidden  fractures  that 
allow  product  to  reach  deep  ground 
water  and  necessitating  expensive 
cleanup  efforts.  They  further  suggested 
that,  under  any  circumstance,  product 
teaks  may  pose  an  explosion  hazard. 
These  commenters  also  noted  the 
difficulty  of  managing  a  variance 
process. 

The  Agency  agrees  with  commenters 
who  noted  significant  problems  with  a 
variance  procedure.  No  commenters 
were  able  lo  suggest  a  manageable 
variance  procedure  given  the  size  of  the 
UST  universe.  As  noted  earUer  in  the 
preamble,  defining  sensitive  or  low-nsk 
areas  at  the  Federal  level  ts  problematic 
[see  section  Uf.  of  today's  preamble). 
Because  the  Agency  could  not  develop 
reasonable  critena  for  granting 
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variances  on  a  case-by-case  or 
prospective  basis,  no  release  detection 
vanance  is  mcluded  in  the  final  rule. 
Consequently,  less  protective  detection 
options  such  as  infrequent  monitoring 
for  protected  tanks  over  10  years  of  age 
will  not  be  permitted  in  any  areas 
regardless  of  risk. 

(2)  Interval  Inspection  as  an 
Alternative  to  Release  Detection.  The 
Agency  also  considered  the  use  of 
interna!  inspections  as  a  substitute  for 
release  detection.  EPA  solicited 
comment  in  the  December  23. 1987. 
supplement  to  the  proposal  on  the  use  of 
internal  inspections  at  low  risk  UST 
sites.  The  Agency  received  many 
comments  both  for  and  against  this 
option.  In  general,  supporters  of  internal 
inspections  believe  that  this  would 
provide  important  information  on  the 
internal  and  external  corrosion  and  the 
structural  integrity  of  tanks.  Some 
commenters  specifically  recommended 
allowing  internal  inspection  as  a  release 
detection  alternative  at  low-risk  sites 
(e.g.,  sites  that  are  not  in  vulnerable 
ground-water  supply  areas  or  in  close 
proximity  to  surface  waters  and 
residential  areas)  while  others 
supported  its  use  at  all  UST  sites. 
Schedules  for  conducting  internal 
inspections,  such  as  at  periodic  intervals 
(e.g..  every  3  to  5  years:  or  ever  10  to  15 
years)  or  based  on  lank  age.  were 
recommended  by  several  commenters. 

Reasons  given  by  commenters  not 
supporting  this  option  included:  (1)  Not 
all  tanks  are  constructed  with  manways. 
(2)  tntcmol  inspections  are  time 
consuming  and  would  be  cost  effective 
only  for  larger  (bulk)  tanks.  (3)  internal 
inspections  do  not  provide  sufficient 
information  on  lank  integrity,  and  (4) 
inspections  are  a  safety  risk  to  the 
inspector. 

The  Agency  does  not  have  sufficient 
data  on  the  performance  of  tanks 
subject  to  internal  inspection  programs 
that  would  allow  it  lo  determine  that 
such  an  approach  without  release 
detection  would  be  protective  of  human 
health  and  the  environment.  The  Agency 
is  aware  thei  internal  inspections  are 
widely  used  b)  owners  and  operators  of 
bulk  tanks  U-\  evaluating  tank  integrity. 
Based  on  insufficient  information  on  the 
use  of  internal  inspections  with  all  USTs 
and  the  lack  of  industry  consensus 
codes,  however,  the  Agency  has  decided 
not  to  include  this  as  a  release  detection 
alternative  in  the  final  rule. 

E.  Release  Reporting,  Investigation  and 
Confirmation 

1.  Overview 

Because  UST  systems  are  hidden  from 
direct  observation,  suspected  releasea" 


eajr 


must  be  investigated  to  identify,  or 
confirm,  that  an  UST  system  is  the 
source  of  a  release.  Monitoring  results 
and  other  indicators  in  the  environment 
are  the  only  suggestions  of  a  release  In 
general,  corrective  action  cannot  be 
slaried  until  the  UST  system  and  UST 
Bile  are  investigated  and  a  release  is 
confirmed. 

The  propnised  rule  required  that  all 
suspected  releases  be  reported  to  Ihe 
implementing  agency  isee  proposed 
§  280.50).  Suspected  releases  included: 
positive  monitoring  results  from  testing, 
monitoring  and  samplmg,  unusual 
operating  conditions,  and  the  discovery 
of  regulated  substances  in  the 
environment.  All  suspected  releases  had 
to  be  immediately  investigated,  unle.ss 
the  owner  and  operator  elected  to 
proceed  directly  lo  corrective  action. 

As  discussed  in  the  preamble  to  the 
proposed  rule  (52  FR  12747-12751).  the 
development  and  implementation  of 
criteria  and  procedures  to  determine  the 
appropriate  circumstances  to  initiate, 
conduct  and  conclude  the  confirmation 
process  can  be  technically  complex. 
This  situation  is  further  affected  by  the 
fact  that  owners  and  operators  are 
typically  reluctant  lo  begin  what  they 
consider  to  be  the  costly  process  of 
confirmation.  Although  this  testing  is 
inexpensive  relative  to  corrective  action 
costs,  owners  and  operators  typically 
want  to  avoid  all  unnecessan.'  costs.  The 
Agency's  proposed  release  reporting  and 
confirmation  requirements  were 
established  in  the  belief  that  neariy  all 
suspected  releases  must  be  investigated 
before  conducting  even  more  elaborate 
and  cosily  abatement  procedures.  The 
first  step  was  to  quickly  eslabhsh  if  the 
UST  system  is  actually  leaking.  Prompt 
reporting  of  suspected  releases  also  was 
proposed  so  thai  responsible  authorities 
could  take  action  to  ensure  that 
investigations  are  timely,  properly 
designed  and  performed,  and  protective 
of  human  health  and  the  environment. 

The  Agency  proposed  several 
alternative  procedures  for  investigating 
suspected  releases  including:  Different 
combinations  of  lank  and  line  lightness 
testing,  inventory  reconciliation  review. 
testing  of  secondary  containment, 
checking  equipment  operation,  soil 
coring  and  analysis,  and  other  methods 
specified  by  an  implementing  agency. 
Numerous  comments  were  received  m 
response  to  the  proposed  requirements. 
Most  commenters  took  issue  with  ihe 
proposal's  attempt  to  provide  specific 
direction  and  guidance  and  suggested 
that  even  more  details  were  needed  to 
successfully  implement  this  approach. 
For  example,  several  commenters 
questioned  how  soil  sampling  results 
were  to  be  interpreted  and  when  the  soil 


coring  analysis  and  investigations  could 
be  accepted  as  definitive.  In  addition, 
commenters  pomted  out  that  the  actual 
steps  in  confirmation  are  determined  on 
a  sile-by-site  basis.  Other  commenters 
were  concerned  with  the  discretion 
provided  the  implementing  agencies  in 
directing  owners  and  operators  in  the 
investigation  of  ofT-sile  impacts- 

As  discussed  elsewhere  in  today's 
preamble,  ElPA  has  received  very 
encouraging  information  about  the 
general  efficac>'  of  tank  tightness 
testing.  Also,  it  has  become  clear  from 
comments  and  informaiion  received  that 
lank  tightness  testing  is  the  most 
prevalent  technique  now  in  use  to 
determine  if  a  suspect  system  is  in  fact 
leaking.  Thus,  tightness  testing  is  a  key 
confirmatory  step  m  the  final  rule 
required  of  all  owners  and  operators, 
unless  they  choose  lo  immediately 
conduct  an  initial  site  investigation 
instead. 

The  fact  that  the  overwhelming 
majority  of  release  investigations  are 
presently  conducted  using  either  a 
tightness  test  (as  suggested  by  several 
commenters]  or  a  small-scale  site 
investigation  has  influenced  Ihe  final 
rule  as  presented  today.  Accordingly. 
the  five  proposed  investigation 
alternatives  have  been  replaced  with  the 
requirement  to  use  these  two  prevalent 
methods.  Alternative  methods  that  are 
no  less  stringent  and  are  approved  by 
the  implementing  agency  are  still 
allowed.  Today's  rule  has  been  revised 
lo  more  clearly  establish  the  end  point 
for  investigation  and  confirmation 
procedures.  These  procedures  end  when 
a  successful  tightness  test  is  obtained  or 
when  the  data  from  environmental 
testing  do  not  significantly  exceed 
background  levels.  (However,  these 
investigations  may  resume  if  additional 
evidence  to  the  contrary  is  presented  or 
is  discovered.) 

2.  Seclion-by-Section  Analysis 

a.  Reporting  Requirements  (§280.50). 
The  proposal  [§  2B0.50)  required  owners 
and  operators  to  report  to  the 
implemenung  agency  within  24  hours 
any  monitoring  results  from  any  release 
detection  methods  specified  in  Subpart 
D  that  indicated  that  a  release  may  have 
occurred.  Also,  the  obser\'ation  of  any 
unusual  operating  conditions  al  the  UST 
system  that  could  be  indicative  of  a 
release,  as  well  as  any  indication  of  the 
presence  of  released  substances  in  the 
envnronmenl  surrounding  the  UST,  had 
lo  be  reported.  The  proposed 
requirement  for  the  implementing 
agency  to  be  informed  eariy  in  the 
confirmation  process  was  believed 
necessary  so  that  the  implementing 
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agency  would  be  assured  that  proper 
mvesUgatjon  procedures  were  used. 
Comroenters  generally  responded  that  \\ 
is  not  neceisary  to  report  all  suspected 
releases-  Tbey  tdentitied  situations  in 
which  obvious  false  alarms  would  have 
to  be  reported,  and  casnditions  that 
would  be  disruptive  to  the  operation  of 
the  facility.  They  pointed  out  that  the 
large  number  of  what  would  prove  to  be 
unnecessary  reports  could  overwhelm 
The  implementmg  agency. 

The  A^ncy  acknowJedses  thdt  some 
of  the  situations  brought  lo  its  attention 
could  indeed  result  in  a  slenificant 
number  of  false  lor  unnecessary) 
reports.  For  example,  the  erratic 
behavior  of  dispensmg  equipment  may 
warrant  further  investigation  before 
reporting  because  th»  behavior  can  be 
CdLised  by  more  than  just  a  leak  in  the 
hne  Accordingly,  the  final  regulation 
hds  been  revised  to  allow  owners  or 
operators  to  verify  the  proper  operation 
of  their  equipment  before  reporting  a 
suspected  release.  If  the  faulty 
equipment  is  immediately  repaired  or 
replaced  and  further  inspection  fails  to 
conl'irra  the  initial  result,  the  incident 
does  not  need  to  be  reported.  In  the  case 
of  inventory  control,  the  rule  now  allows 
d  second  month  of  data  (o  be  collected 
to  verify  the  possibility  of  a  reiease 
before  reporting.  This  does  not  mean 
that  all  mvenrory  discrepancies  must  be 
confirmed  by  a  second  month's  data. 
L'nder  some  conditions,  it  may  be 
necessary  for  owners  and  operators  !o 
immediately  report  an  inventory 
discrepancy.  What  level  constitutes  a 
suspected  loss  depends  on  the  size  of 
the  tank,  monthly  throughput,  and  other 
operating  practices.  The  appropriate 
arhon  level  must  be  worked  out  in 
advance  of  using  this  method. 

Other  situations  such  as  the  physical 
presence  of  the  regulated  substance  or 
unusual  concentrations  of  vapor  stiil 
require  immediate  reporting  (The 
requirement  for  reporting  soil 
concentrations  of  100  parts  per  million 
or  more  has  been  removed  because 
specific  national  action  levels  cannot  be 
estabUshed  for  each  affected  medium;  a 
more  reportable  condition  is  whether 
new  contamination  was  found  based  on 
a  change  from  earber  conditions  at  this 
site,  rather  than  arbitrary  numerical 
standards  and  levels.)  Failure  to 
determine  that  an  opwrationai  pnblem 
IS  caused  by  faulty  equipment  will  also 
require  reporting.  In  addition,  as  m  the 
proposal,  the  Agency  requires  the 
owners  and  operators  to  report  off-site 
conditions  that  might  indicate  a  release 
hds  occurred  and  that  are  brouaht  to 
their  attention  by  a  third  party.  This  is 
intended  to  expedite  the  process  of 


quick  identificatiofi  of  release  incidents 
by  giving  the  getterul  pnblic  additional 
'ivenues  to  report  their  observations 

h  /nvestrg(jtinns  Duf-  tn  Off  Site 
Impacts  f2&)Sll  Under  the  proposed 
rule,  the  owner  and  nperntor  had  lo 
investigate  suspected  releases  that  were 
indicated  by  off-site  impacts  and  as 
required  by  the  implementing  agency. 
The  unintended  interpretation  of  this 
requirement  was  that  the  implementing 
agency  could  direct  the  owner  and 
operator  to  conduct  off-si(e 
invpstigations  in  response  to  the 
discovery  of  off-site  impacts. 
Commenters  strongly  objected  to  this 
proposed  requirement  because  they  fell 
that  it  was  improper  to  conduct 
investigations  on  property  not  under 
their  control  and  because  of  the 
apparent  wide  discretion  given  the 
implementmg  agency  in  deciding  whHt 
confirmation  steps  are  needed  in  an  off- 
stte  investigation 

The  final  rule  includes  revised 
language  that  restates  the  requirement 
so  it  is  clear  that  owners  and  operators 
must  investigate  their  own  UST  system 
and  site  when  requested  by  ihe 
implementing  agency  and  based  on  the 
discovery  of  off-sile  impacts.  The 
potential  for  environmental  damage  is 
too  great  to  allow  the  source  of  a  reiease 
to  go  unidentified  and  unchecked. 
Limiting  the  investigation  to  ihe  on-site 
UST  system  should  minimize  problems 
suggested  by  commenters  associated 
With  the  investigation  of  releases  on 
properly  owned  by  other  parlies.  The 
.\guacy  did  not  intend  that  owners  and 
operators,  under  these  regulations,  must 
conduct  investigations  on  property 
belonging  to  others.  In  the  final  rule,  the 
investigation  has  been  limited  to  the 
determination  of  whether  the  owner  and 
operator's  UST  system  is  the  source  of 
the  off-site  impact.  If  regulated 
substances  have  been  released  from  an 
owner  and  operator's  system,  as 
determined  by  an  on-site  investigation 
and  confirmation,  then  they  wiU  be 
responsible  for  any  necessary  corrective 
action,  whether  on-  or  off-aite. 

c.  HeJf^se  InvesUfiation  Prof:^dures 
fij  280  32  (a)  and  lb})  As  discussed  m 
Ihe  proposal  preamble  (-52  FR  12748- 
12751).  the  Agency  considered  three 
approaches  to  release  coofinnaiion; 
detailed,  step-by-step  procedures; 
confirmation  directed  compifteiy  by  the 
implemrating  agency:  and  a  basic  but 
not  detailed,  set  of  requirements.  The 
first  approach  was  reiecled  because  it  is 
not  feasible  to  identify  and  address  all 
possible  type.8  of  releases  and  site 
conditions  in  the  regulation.  The  second 
approach  was  rejected  because 
implementation  of  release  investigation 


would  be  delayed  until  implementing 
agencies  had  the  time  and  resources  to 
determine  the  appropriate  methods  for 
each  individual  site  and  because  owners 
and  operators  would  generally  delay 
action  until  their  renpfmsibilities  were 
determined  by  the  implementing  agency. 
Thus,  the  Agency  selected  the  third 
approach  as  providing  sufficient 
guidnncp  as  well  as  flexibiljly 

To  implement  this  approach,  the 
proposed  rule  provided  five  specific 
procedures  for  reiease  investigation. 
Any  one  procedure  could  be  used 
depending  on  the  preference  of  the 
owner  and  operator  and  the  way  m 
which  a  suspected  release  was 
identified.  These  procedures  were:  (1) 
Performing  a  site  investigation  under  Ihe 
direction  of  the  implementing  agency;  (2) 
checking  Ihe  interstitial  area  of  a 
secondary  containment  system;  13)  in 
the  case  of  a  failed  t!ghtne<;s  test, 
checking  invent(ir>'  records,  relesling  of 
each  portion  of  the  system,  and 
analyzing  soil  samples:  (4)  in  the  case  of 
an  inventory  discrepancy,  performing 
tightness  tests  and  analyzing  soil 
samples;  and  (5)  performmg  any  other 
investigation  procedure  that  is  no  less 
stringent  than  those  above  if  approved 
by  the  implementing  agency  This 
selection  of  release  investigation 
procedures  was  intended  to  address  al) 
possible  situations  and  allow 
investigation  to  begin  quickly  even  in 
Ihe  absence  of  guidance  from  the 
implementing  agency  (although  such  an 
interaction  was  considered  most 
defiirablel 

Mos(  commenters  disagreed  with  the 
proposed  approach,  particularly  the 
degree  of  authority  given  to  the 
implementing  agencies.  Some  of  these 
commenters  requested  more  specific 
guidance  on  investigation  procedures, 
particularly  what  to  do  given  certain 
findings  and  when  to  end  an 
investigation.  The  specific  investigation 
technique  receiving  the  most  comment 
was  the  .soil  coring  requirement. 
Commenters  felt  il  was  an  expensive 
and  difficult  process,  the  results  of 
which  are  not  definitive  in  confirming  a 
release  as  there  are  many  sources  of  soil 
hydrocarbons  other  than  a  current 
release.  The  proposed  rule  was  also 
unclear  about  what  actions  should  be 
taken  based  on  Ihe  results  of  soil 
sampling.  This  requirement  was 
proposed  to  be  combmed  with  the 
tightness  test  because  it  was  believed 
thai  tightness  tests  might  not  be 
determinative  and  could  not  delect  very 
small  releases.  This  requirement  was 
deleted  in  the  final  rule  because  it  is 
now  apparent  (see  discussion  below) 
that  tightness  testmg  is  a  reasonably 
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sensitive  and  reliable  method.  Soil 
sampling  and  analysis  may  still  be  part 
of  the  site  investigations  process  as 
discussed  in  section  (3).  below. 

(J)  Timing  of  Release  Investigation 
and  Confirmation.  The  Agency  required 
in  Ihe  proposal  that  all  suspected 
releases  be  investigated  within  seven 
days  of  initial  reporting  Commenters 
were  equally  divided  on  whether  this 
period  was  loo  long  or  too  short.  The 
Agency  recognizes  that  there  are  some 
situations,  such  as  the  presence  of 
product  in  the  environment,  where  aj»-* 
immediate  response  to  a  suspected  \ 
release  is  required.  In  other  cases,  such 
as  when  relatively  small  inventory 
discrepancies  appear,  greater  time 
intei^als  may  be  allowed.  The  rule  has 
been  changed  to  recognize  this;  a  second 
month  of  data  collection  is  allowed  for 
inventory  control  confirmation,  seven 
days  are  allowed  for  testing  of  the 
lightness  of  tanks  and  hnes;  and  24 
hours  are  allowed  for  checking  the 
operation  of  monitoring  and  dispensing 
equipment. 

(2)  Tightness  Test  (2d0.52(a)).  Since 
proposal,  the  results  of  three  studies 
have  influenced  the  Agency's  thinking 
on  effective  release  investigation 
procedures.  The  evaluation  of  25 
tightness  test  melhods  at  the  EPA  Office 
of  Research  and  Developments 
laboratory  at  Edison.  New  Jersey  (53  FR 
10403)  indicates  that  current  equipment, 
operated  with  some  procedural 
modifications,  should  be  able  to  delect 
teaks  as  small  as  0.10  gal/hr  (see  section 
IV. D.  of  this  preamble  for  further 
discussion  of  tightness  testing  and  these 
results).  In  Cahfomia,  a  state  with  a 
large  UST  population  and  an  active  UST 
program  (and  in  numerous  other  state 
and  local  programs),  tightness  testing  is 
often  the  preferred  approach  to  release 
investigation.  The  new  information  on 
the  causes  of  release  from  UST  systems 
(discussed  earlier  in  this  preamble) 
demonstrates  thai  the  most  common 
sources  of  releases  are  pressurized 
piping  and  loose  fittings  and  bungs  on 
top  of  the  tank,  which  only  teak  during 
tank  overfill.  The  easiest  way  lo  detect 
releases  from  piping  is  a  line  tightness 
test,  end  Ihe  overfill-t>'pe  of  lank 
tightness  test  wilt  identify  bad  fillings 
on  lop  of  the  tank.  For  all  of  these 
reasons,  the  Agency  has  concluded  that 
tightness  testing  is  a  much  more 
effective  method  of  release  investigation 
than  was  known  al  proposal,  is  often  the 
most  logical  test  with  which  to 
investigate  a  suspected  release,  and  is 
currently  the  mosi  practiced 
confirmalion  tool  nationwide. 

Based  on  the  above  conclusion  that 
tightness  testing  is  the  most  effective 


first  step  in  release  confirmation,  the 
Agency  revised  the  final  rule  to  ensure 
Ihal  the  appropriateness  cf  this  method 
is  highlighted-  Consequently,  the 
sections  of  the  proposed  mie  presenting 
the  several  alternative  invesligation 
procedures  have  been  dcJeted  from  the 
final  rule.  (In  doing  this.  EPA  agrees 
with  several  commenters  thai  some  of 
these  procedures  were  incomplete  and 
unnecessar>'  on  a  site-specific  basis.)  In 
their  place  are  two  alternative 
investigation  steps,  the  first  of  which  is 
to  conduct  tightness  tests  lo  determine 
the  integrity  of  the  tank  and  piping.  If 
ihe  tesi  results  indicate  there  is  a  leak 
from  a  portion  of  the  UST  system  thai 
routinely  contains  product,  the  owner 
and  operator  must  slop  the  leak  and 
begin  corrective  action  (releases  from 
other  portions  of  the  UST  system  are 
addressed  in  reporting  and  cleanup  of 
spills  and  overfills  in  \  280.53).  If  the 
tightness  test  indicates  that  the  UST 
system  is  not  leaking  and  there  is  not 
evidence  of  environmental 
contamination,  the  final  rule  does  not 
require  further  actions  of  the  owner  and 
operator.  However,  if  evidence  of 
environmental  contamination  is  still 
present  and  unexplained,  the  second 
alternative  invesligation  step  must  take 
place.  The  second  step  requires 
conducting  an  initial  site  investigation    ' 
{see  section  (3)  below). 

This  revised  approach  is  intended  lo 
provide  clearer  guidance  and  definitive 
end  points  as  was  requested  by  several 
commenters.  tn  addition,  tightness 
testing  IS  a  fatniUar  lechmque  for  many 
owners  and  operators  and  is  the  most 
readily  available  and  inexpensive 
investigation  procedure.  Therefore,  by 
emphasizing  its  use  as  the  primary 
release  invesligation  procedure,  many 
owners  and  operators  will  more  likely 
begin  investigation  quickly  on  their  own 
without  waiting  for  (he  implementing 
agency  to  direct  them.  This  capability  of 
quick  response,  plus  the  sensitivity  of 
lightness  testing  and  its  ability  to 
pinpoint  all  sources  of  a  leak,  will 
minimize  Ihe  potential  damage  lo  human 
health  and  the  environment  from  a 
suspected  release.  Moreover,  tightness 
testing  is  frequently  the  first  step  in 
corrective  action  lo  determine  whal 
must  be  done  to  stop  a  release.  Thus, 
making  il  a  part  of  release  investigation 
will  be  cost  effective  for  owners, 
operators,  and  implementing  agencies. 

(3}  Site  Check  (§  280.52(b))-  The 
proposed  rule  (§  280,51[a)(l))  allowed 
owners  or  operators  to  investigate 
suspected  releases  by  conducting  an 
initial  site  investigation  of  the  UST  site 
under  the  direction  of  the  implementing 
agency.  The  final  nile  retains  this  option 


as  the  second  step  in  the  release 
confirmation  process.  The  site 
assessment  requirements  in  the  original 
proposal,  however,  have  been 
significantly  modified  lo  provide  owners 
and  operators  greater  fiexibility  in 
consideration  of  different  site 
conditions.  The  requirements  have  also 
been  modified  lo  be  more  consistent 
with  the  assessment  activities  required 
under  the  closure  and  corrective  action 
provisions  of  the  final  rule. 

The  initial  site  assessment  allowed 
under  the  proposed  release  confirmation 
provisions  was  intended  to  be  similar  to 
the  invesligation  performed  under  the 
closure  and  corrective  action  provisions. 
The  objective  of  each  of  these 
assessments  is  to  measure  for  the 
presence  of  released  regulated 
substances  and  provide  a  preliminary 
indication  of  the  need  for  and  scope  of 
further  corrective  action  activities.  They 
are  not  intended  to  defme  the  full  extent 
or  localion  of  soils  contaminated  by  a 
release. 

Despite  this  similarity  in  purpose, 
however,  the  proposed  rule  specified 
different  sampling  melhods  and 
assessment  techniques.  As  a  result,  a 
number  of  commenters  expressed 
confusion  concerning  the  nature  and 
scope  of  the  assessment  and  requested 
more  specific  guidance  on  investigative 
procedures  Therefore,  to  clarify  the 
rule's  objectives  and  ensure  thai  the 
results  obtained  from  each  type  of 
assessment  are  comparable,  similar  site 
check  requirements  have  been 
incorporated  into  the  release 
confirmalion.  closure,  and  corrective 
action  subparts  of  the  final  rule. 

The  site  investigation  allowed  under 
the  proposed  rule  had  lo  be  conducted 
under  the  direction  of  the  implementing 
agency.  As  noted  above,  a  number  of 
comments  criticized  the  degree  of 
authority  given  lo  the  implementing 
agency  under  these  provisions-  EPA 
agrees  that  the  proposal  did  not  give 
owners  and  operators  adequate 
guidance  for  determining  the  objectives 
and  goals  of  the  site  investigation.  This 
could  have  resulted  in  wide  variations 
in  the  nature  and  scope  of  Ihe  site 
assessments  conducted  under  the 
proposal  and  in  inconsistencies  in  the 
resulting  data  and  their  interpretation. 
The  proposal  also  could  have 
inadvertently  required  the  implementing 
agencies  to  commit  significant  resources 
to  the  management  of  site  assessments 
given  the  large  number  of  assessments. 
projected  to  be  conducted  over  the  next 
5  to  10  years.  Therefore,  Ihe  final  rule 
allows  the  owner  and  operator  to  plan, 
select  methods,  and  conduct  the  initial 
site  check.  These  changes,  however,  do 
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not  diminish  or  restrict  in  any  way  the 
authority  of  the  implementing  agency  to 
participate  in  the  planning  and 
performance  of  site  investigation 
activities  of  the  owner  and  operator. 
These  chaiiges  will  allow  the 
implementing  agency  to  determine  the* 
scope  of  their  involvement  in  the  site 
i.T.estigaiion  program  and.  at  the  same 
time,  avoid  unnecessary  and  potentially 
costly  delays  in  the  implementation  of 
each  assessment  by  the  owner  and 
operator. 

The  final  rule  does  not  require  the 
owner  and  opexator  to  i'5e  a  particular 
type  of  measurement  method  or 
assessment  technique.  A  nii3)ber  of 
commenters  questioned  l*"c  epr 'icability 
and  effectiveness  of  the  mvps'.^-.'ivf? 
procedures  discussed  in  the  p~:>pr>ed 
rule,  and  suggested  other  methods  that 
may  be  equally  effective  in  vancns  sile- 
Fpecific  situations.  EP.^  agrees  that  a 
given  sampling  method  or  measurement 
technique  may  not  provide 
rep'esentative  results  for  all  types  of 
regulated  substances  and  site 
conditions.  For  example,  soil  pas 
sampling  may  not  be  appropriate  where 
the  regulated  substance  contains 
compounds  that  are  non-volatile  or 
where  the  local  ceology  and  hydrolofiy 
significantly  restrict  the  movement  of 
the  volatilized  organic  species. 

To  address  this  problem,  the  Hnal  rule 
requires  the  owner  and  operator  to 
measure  for  the  presence  of  reguialed 
substances  in  the  area  where 
contamination  is  mosl  likely  to  be 
present.  Any  factors  that  may  affect  the 
identification  of  the  source  or  presence 
of  contamination  must  be  considered  in 
order  to  ensure  that  the  assessment  will 
provide  accurate  and  rehable  results. 
The  rule  specifies  the  factors  deemed  to 
be  the  most  important  in  selecting  the 
measurement  method  and  in  conducting 
the  initial  site  check. 

Measurements  must  be  taken  in  the 
dred  surrounding  the  L'ST  system  where 
ror.iamination  is  most  likely  to  be 
present  Samples  may  be  collected  from 
any  depth  as  long  as  they  are  taken 
where  contamination  is  most  hkeiy  to 
hdve  migrated  or  accumulated  given  the 
specific  characteristics  of  the  site  and 
the  regulated  substance.  Most  regulated 
substances  will  tend  to  migrate  down 
and.  as  a  result  the  Agency  believes 
that  samples  taken  at  depths  below  the 
UST  system  s  suspect  components  will 
generally  satisfy  the  requirements  of  this 
subsecuon.  The  contaminants  m  some 
regulated  substances,  however,  may 
float  on  the  water  table  or  dissolve  in 
the  ground  water.  Consequently,  the 
nature  of  the  regulated  substance  and 
the  depth  to  ground  water  around  the 


UST  system  are  important  factors  to  be 
considered  when  developing  an 
assessment  plan. 

The  owner  and  operator  may  also  find 
it  necessary  to  conduct  the  initial  check 
in  an  area  that  extends  outside  of  the 
excavation  zone  of  the  UST  system. 
Although  the  Agency  believes  that 
S'lmpling  in  the  excavation  zone  will 
generally  provide  the  most  accurate 
information  about  the  presence  and 
source  of  contamination  at  an  UST  site. 
it  may  not  be  possible  to  identify  the 
precise  location  of  the  excavation  zone 
or  gain  reasonable  access  to  the  areas 
adjacent  lo  the  tank  and  piping  due  to 
interfering  structures.  In  addition. 
samples  taken  from  the  excavation  zone 
will  not  give  any  information  concerning 
the  extent  of  contamination.  Where 
contamination  poses  an  imminent  threat 
to  human  health  and  the  envu-onirient  on 
adjacent  property,  it  may  be  niore 
appropriale  lo  take  samples  at  or  near 
the  site's  properly  line  that  is  ajacenl  to 
the  off-eile  point  of  impact  For  example, 
seepage  of  liquid  or  vapors  into 
occupied  residences  or  Into  drinking 
water  supplies  may  necessitate 
sampling  bI  the  adjoining  property  line 
so  that  corrective  action  activities  can 
be  expedited.  In  Fuch  cafes,  the 
mitigation  of  conlaminafion  in  the  soil  or 
ground  water  around  the  building  or 
well  may  be  more  important  than  ^rst 
identifying  the  cause  of  the 
contamination,  particularly  where  there 
are  several  possible  sources  of 
suspected  releases. 

The  spectHc  factors  identified  in  the 
final  rule  were  selected  to  ensure  that 
representative  assessment  information 
is  obtained  during  release  confirmation. 
Consideration  of  these  factors  by  the 
owner  or  operator  is  deemed  by  EPA  to 
be  the  minimum  requirements  for 
adequately  evaluating  the  area 
surrounding  the  tank.  They  are  not 
intended  to  be  exhaustive  nor  should 
they  be  given  equal  weight  at  all  sites. 
The  importance  of  each  of  the  factors 
must  he  evaluated  carefully  in  view  of 
the  regulated  substances  suspected  of 
being  present  and  the  specific 
conditions  at  the  site. 

d  HefX)rtins  and  Cleanup  of  Spills 
and  Overfills  fi}  280  531.  In  the  proposal. 
Ihe  Agency  specified  that  spills  and 
overfills  which  resulted  in  the  release  of 
a  rej^ulated  substance  meeting  or 
exceeding  the  reportable  quantity  (RQ) 
under  CERCI^  (40  CFR  Part  302).  or 
spills  and  overfills  of  petroleum 
exceeding  25  Rations  or  causing  a  sheen 
on  surface  water,  muai  be  reported  to 
the  implementing  agency  within  24 
hours.  The  proposed  approach  has  been 
maintained  in  the  final  rule. 


In  the  preamble  to  the  proposed 
regulation,  the  Agency  requested 
comments  on  Ihe  appropriateness  of  the 
reporting  cutoff  of  25  gallons  for 
abovcground  releases  of  petroleum  to 
land  and  surface  water.  Commenters 
were  divided  on  this  issue.  Many 
supported  the  2S-gallon  cutoff  while 
some  requested  that  it  be  rdised  to  much 
higher  levels  and  a  few  requested  that  it 
be  lowered.  The  Agency  has  retained 
the  proposed  reporting  levels  while 
allowing  individual  state  and  local 
implementing  agencies  Ihe  ability  to 
select  other  amounts  under  certain 
conditions.  In  all  cases,  the  spill  or 
overnil  must  be  immediately  contained 
and  cleaned  up,  and.  if  it  i3  not,  then  it 
must  be  repoiled  to  the  iraplGmenling 
agency.  The  point  at  which  a  report 
mu-st  be  submitted  to  the  implmsentfng 
agency  is  an  administrative 
convergence,  and  the  Agency  intends  lo 
leave  some  discretion  to- the  slates  on 
this  area. 

The  Agency  believes  thai  spills  often 
occur  at  many  of  the  facilities  in  this 
[.-,-.     ,    t    -  --nunity.  In  fact. 
t  .;■  members  of  the 

I  inanity  have  reported  to 

EP.\  thai  c-piILs  and  ovcrfdls  are  the 
second  mos'  common  source  of  release 
to  the  environment.  This  conc:Iusion  is 
based  in  part  on  observations  made 
during  tank  removal  of  obviously 
crnlaminaled  soil  around  areas  of  the 
tank  where  spills  might  be  expected  to 
occur.  This  soil  contamination  can  be 
caused  by  emptying  fill  hoses  onto  the 
ground  after  delivery,  either  by  accident 
when  the  hose  is  disconnected  from  the 
tank  or  on  purpose  when  the  tank  is 
inadvertently  overfilled  and  the  hose 
cannot  be  drained  into  Ihe  tank. 
Although  any  one  incident  may  or  may 
not  result  in  a  significiint  threat  at  a 
particular  site,  the  Agency  has 
concluded  that  the  repeated  occurrence 
of  these  releases  over  time  does 
represent  a  serious  threat  to  human 
health  and  the  environment. 

The  concern  al>out  spills  reporting  is 
that  spills  appear  lo  occur  very 
frequently,  although  generally  in  small 
quantities.  The  requirement  lo  report  all 
spills,  regardless  of  their  size,  could 
cause  the  impjemenling  agency  to  be 
overwhelmed  with  reports  of  numerous 
small  spiits  that  do  not  represent  a 
significant  threal  to  human  health  and 
theenvimnment  The  Agency  believes 
very  little  threat  is  posed  by  sm.iiler 
spills  if  they  are  contained  and 
immediately  cleaned  up,  including 
contaminated  surface  soils  The 
installation  of  catchment  basins 
required  in  Subpart  B  in  the  final  rule 
should  reduce  the  number  of  releases  to 
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the  environment  the  cost  of  cleanup  for 
owners  and  operators  and  the  number  of 
incidents  wAere  reporting  is  necessarj'. 

The  Agency  has  retained  the  proposed 
RQ  approach  to  indicate  lo  the  ownur 
and  operator  when  reporting  is 
necessary.  For  petroleum,  this  appro;ioh 
requires  reporting  of  aboveground 
rirleuscs  lo  land  in  excess  of  25  gallons, 
and  of  aboveground  releas-^s  to  vvti'er  if 
the  result  is  an  oil  sheen  on  the  water,  in 
accordance  with  the  requiiernents  of  40 
CFR  Part  110  The  rationale  for  this  was 
provided  in  the  pre^imble  to  tl'.a 
proposal.  The  .^ge^cy  a'.so  recogO-ies 
that,  in  some  ca^es.  it  may  not  be 
possible  to  immedialety  cle^n  up  a  spill 
of  less  than  26  gallons.  When  \h\> 
occurs,  the  owr*a  ■I'^ti  oper*i^oi  ii 
required  to  report  'he  sji'ill  to  ths 
implementing  agency 

A  spill  or  overfill  resiJ'ing  in  the 
relcaHC  of  a  hazardous  subiiance  to  the 
environment  must  be  report*- J  if  the 
\  olume  equaU  or  ex  :eeds  its  F.Q  as 
defined  under  CERCLA  {At)  CFR  Part 
:ki2].  The  RQ  for  a  particular  hazardous 
substance  m^y  re-sult  in  a  vclumc  that  is 
less  thin  25  gjllons.  The  Agcicy  feels  it 
15  necessary  to  place  t.ghler  controls  on 
hazardous  substances  because  of  their 
generally  greater  threat  lo  human  health 
und  Ihe  enviromner-L  An  additional 
discussion  oE  this  issue  is  provided  in 
section  VLA.  of  this  preamble.  The 
release  of  a  hazardous  substance  equal 
to  or  in  excess  of  its  RQ  muit  also  be 
reported  to  the  National  Response 
Center  immediately  (rather  than  witbin 
24  hours)  under  sections  102  and  103  of 
CERCLA  and  to  appropriate  slate  and 
iocal  emergency  response  authorities 
under  Title  III  of  SARA.  The 
requirements  of  today's  rule  do  not 
change  the  responsibilities  of  owners 
and  operators  lo  meet  the  requirements 
of  these  other  EPA  rules.  Thus,  in  the 
case  of  a  spill  or  overfill  of  a  regulated 
hazardous  substance  from  an  UST.  the 
owner  and  operator  is  subject  to  two 
reporting  requirements.  The  impact  of 
additional  reporting,  however,  is 
minimal  because  the  goal  of  The 
National  Response  Center  is  essentially 
to  inform  local  implementing  agencies. 
This  will  already  have  been  done  when 
the  owner  or  operator  fulfills  the 
requirements  in  today's  rules. 

Although  reporting  triggers  have  been 
estabhshed  for  aboveground  releases, 
this  does  not  reheve  the  owner  and 
operator  of  the  responsibility  to 
undertake  all  other  appropriate 
elements  of  the  aarrective  action 
process  under  Subpart  F  for  any 
aboveground  n-lease.  regardless  if  it  is 
more  or  less  than  the  reportable 
quantity. 


F.  Release  Response  and  Corrective 
Action  for  UST  Systems  Containing 
Regulated  Substances 

1.  Background 

Release  response  and  corrective 
action  for  UST  systems  include 
activities  to  investigate,  report,  abate, 
and  remedy  releases  of  regulated 
substances  into  the  environment.  To 
ensure  that  necessary  steps  are  taken  to 
protect  human  hesltJi  and  the 
environment  at  ail  sites  discovered  to 
have  8  release,  EPA  proposed  steps  that 
all  owners  and  operators  must  tiike 
quickly  lo  identify  and  reduce  any 
immediate  health  and  safety  threats 
posed  by  releases.  In  addition,  proposed 
requuemcnts  mandated  the 
investigation  and  amelioration  of  the 
long-term  threats  to  human  health  and 
the  environment  nosed  by  pelesses  thai 
have  migrated  beyond  ine  UST  system 
lo  contammate  surrounding  soil  and 
ground  water.  Long-terra  arttons  would 
begin  after  an  implementing  agency 
determined  that  additionul  coiieclive 
action  was  needed  to  protect  human 
health  and  the  environment  Tti.s 
delenranalion  wus  to  be  made  on  the 
basts  of  data  guthered  and  subiiiilted  by 
the  owner  and  operator  and  a  sile- 
specific  exposure  assessment  poriormed 
by  the  implemenung  agency.  Finally,  the 
proposal  distinguished  between  releases 
of  petroleum  and  hazardous  substances 
by  eslablishmg  separate  corrective 
action  requirements  for  them  in  different 
sections  of  the  proposed  regulations 
(Subpart  F  for  petroleum  and  Subpart  C 
for  hazardous  substances). 

Today's  final  rule  builds  upon  this 
proposed  approach,  but  also  reflects 
several  important  changes  that  respond 
to  concerns  raised  by  commenters  on 
Ihe  proposal: 

•  The  Agency  has  consolidated  the 
proposed  requirements  for  petroleum 
and  hazardous  substances  into  one 
section  of  the  final  rule  in  Subpart  F. 
This  consolidation  deletes  the  extensive 
duplication  of  requirements  in  the 
proposal  caused  by  separating  them  into 
two  sections. 

•  The  proposed  basic  framework  and 
most  of  the  proposed  requirements  for 
the  initial  abatement  steps  required  at 
all  release  sites  are  retained  in  the  final 
rule.  Changes  have  been  made, 
however,  to  some  of  the  proposed 
requirements  in  response  to  public 
comments.  These  changes  are  intended 
to  clarify  the  owner's  and  operator's 
res ponsibiH ties  for  identifying  and 
addressing  the  initial  health  and  safet>' 
threats  posed  by  releases. 

•  The  final  rule  retains  the  proposed 
requirements  for  long-term  corrective 
actions,  vrhicfa  follow  a  site-specific 


approach  for  establishing  clean-up 
target  levels.  This  section  of  the  ride  has 
been  amended,  however,  to  clarify  that 
Ihe  owner  and  operator  may  proceed, 
under  certain  conditions,  wi'h  corrective 
action  before  a  corrective  action  plan 
has  been  approved  by  the  implementing 
agency. 

•  In  response  to  concerns  raised  by 
several  commer:ers.  EPA  has  revised 
several  of  the  proposed  requirements  lo 
clarify  the  responsibihties  of  owners 
and  operators.  Some  changes  clanfy 
when  owners  and  operators  must 
irJtiate  specific  corrective  action  steps, 
such  as  detailed  soil  and  ground-water 
investigations,  particulariy  in  the 
absence  of  clear  direction  from  Ihe 
implementing  agency.  Other  changes 
more  clearly  identify  what  owners  »ir 
operators  must  do  lo  carry  out  their 
rfispcnaibiUiies  in  such  areas  wa  the 
initial  site  Investigation,  detailed 
invtfsti'satiuns  for  soil  and  ground-Wdler 
contamination,  and  free-product 
removal. 

•  The  final  rule  clarifies  the 
requirements  concerning  the  pubhc 
participation  process  for  con^ctive 
action.  The  final  rule  emphasizes  th'- 
necd  to  ensure  public  access  (prtaian'v 
thrt? ii)^h  existing  state  procedures)  to 
information  pertainiug  Jo  specific 
corrective  actions. 

In  the  preamble  to  the  proposed  UST 
corrective  action  rule.  EPA  requested 
comments  on  several  corrective  action 
issues:  The  general  scope  of  the 
proposed  requirements;  how  exphcitl> 
these  requirements  should  be  detailed  in 
the  rule;  whether  the  proposed  minimum 
site  investigation  requirements  were 
appropriate;  and  the  desirability  of  the 
proposed  site-specific  approach  to 
setting  cleanup  goals  for  UST  sites.  EP.\ 
also  requested  comment  on  the 
definition  of  free  product,  the  adequacy 
of  existing  state  administrative  authority 
for  public  participation  in  corrective 
action,  and  corrective  action 
requirements  for  tanks  ccmlaining  a 
mixture  of  reguJated  substances  (see  5Z 
FR  12678-12bH3  and  12751-12757).  EPA 
received  comments  on  all  these  issuer, 
as  well  as  on  oiher  issues  not  raised 
specifically  by  the  Agency  m  the 
proposal. 

Although  many  commenters  tieheved 
that  the  proposed  corrective  action 
reguiations  were  essentially  sound.  FPA 
received  a  wide  array  of  responses  vvi 
key  issues.  For  example,  although 
several  commenters  disagreed  with  'he 
Agency's  proposed  requirements  ff>r 
site-specific  cleanup  standards,  other? 
supported  this  approach  Several 
general  concerns  were  repeatedly  raised 
by  numerous  commenters  as  they 
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commented  on  specific  proposed 
requirements:  What  muKt  be  done  and 
tv  whom,  how  much  discretion  should 
be  granted  to  the  implementing  agency 
ti)  change  specific  requirements,  and 
what  minimum  objectives  must  be  met 
during  the  various  steps  in  the  corrective 
.iction  process.  As  noted  previously, 
these  general  concerns  have  prompted 
EPA  to  make  several  changes  m  the 
final  rule,  and  clarifications  appear 
bt'low  m  the  following  two  subsections 
of  today's  preamble- 
General  concerns  raised  by 
f  ommenters  are  briefly  discussed  and 
responded  to  in  the  next  subsection  of 
ihis  preamble  (section  IV-F.2.1; 

•  Site-specific  approach  to  corrective 
action; 

•  Discretion  for  implementing 
agencies. 

•  Clarification  of  owner  and  operator 
responsibilities:  and 

•  Consolidation  of  requirements  for 
petroleum  and  hazardous  substances. 

Following  the  discussions  of  these 
issues,  section  1V.F.3-  provides  a 
■^ection-by-section  analysis  that  more 
specifically  addresses  the  changRS  made 
'Q  the  proposed  requirements  in  the 
development  of  today's  final  corrective 
action  rule,  and  the  highlights  of  the 
public  response  that  prompted  these 
revisions. 

2.  Major  Issues  Influencing  the  Pinal 

Rule 

a.  Site-Specific  Approach  to 
Corrective  .'Action.  In  the  proposed  rule. 
EPA  selected  a  site-specific  approach 
for  setting  cleanup  target  levels  for  long- 
term  corrective  actions.  These  cleanup 
levels  would  be  keyed  to  data  obtained 
from  a  detailed  site  investigation  of  soil 
and  ground-water  contamination  by  the 
owner  and  operator,  and  from  a  site- 
specific  exposure  assessment  conducted 
by  the  implementing  agency.  As 
discussed  in  the  preamble  to  the 
proposal  (52  FR  12B80-12682).  EPA 
believed  this  approach  would  allow 
implementing  agencies  the  necessary 
flexibility  to  develop  their  own 
programs  or  implement  existing 
programs.  Given  the  size  of  the 
regulated  community  and  the  diversity 
of  LIST  environmental  settings.  EPA 
concluded  that  the  site-specific 
approach  was  the  most  effective 
framework  for  enabling  implementing 
agencies  to  assess  the  extent  of 
necessary  corrective  action  in  individual 
cases. 

The  final  rule  retains  EPA's  selection 
of  the  proposed  site-specific  approach 
for  UST  corrective  action  requirements. 
A  central  element  of  this  site-specific 
approach  is  the  establishment  of  site- 
specific  cleanup  standards  that 


adequately  protect  human  health  and 
the  environment.  In  the  preamble  to  the 
proposed  rule  (52  FR  121)78-126831.  EPA 
asked  for  comments  on  whether  the 
long-term  cleanup  requirements  of  th- 
UST  corrective  action  rule  should  be 
established:  (a)  On  the  basis  of  national 
cleanup  standards,  with  a  variance 
provision:  (b)  to  reflect  ground-water 
classification  schemes  where  national 
standards  would  apply  in  some  settings. 
and  site-specific  cleanup  levels  in 
others:  or  (c)  as  site-specific  standards 
as  proposed. 

EPA  received  comments  that 
supported  each  of  these  options,  with 
suggestions  on  how  to  implement  the 
preferred  option.  Most  commenters  who 
supported  establishing  national  cleanup 
standards  believed  that  standards 
expedite  cleanups  and  provide  greater 
consistency  In  cleanup  goals.  They  did 
not  provide  EPA  with  information, 
however,  that  showed  that  the  use  of 
national  cleanup  standards  would 
substantially  hasten  the  UST  corrective 
action  process  or  relieve  administrative 
burdens.  In  addition,  EPA  is  not 
convinced  that  the  use  of  a  single 
cleanup  standard  for  UST  cleanups  will 
achieve  greater  consistency  in  the 
protection  of  human  health  and  the 
environment  than  a  site-by-site 
exposure  assessment  approach.  At  the 
present  time,  the  Agency's  assessment 
of  UST  corrective  action  shows  that 
cleanup  results  are  generally  limited  by 
the  available  technology  and  particular 
site  conditions  rather  than  by  a  cleanup 
standard.  EPA  also  believes  that  the 
aile-specific  exposure  assessments  for 
UST  releases  required  in  today's  final 
rule  can  be  streamlined  so  that  they  will 
not  delay  corrective  action,  as  some  of 
these  commenters  feared.  The  Agency 
intends  to  work  with  implementing 
agencies  to  develop  methods  to 
streamline  site-apectfic  exposure 
assessments  without  diminishing 
protection  of  human  health  and  the 
environment. 

Some  commenters  supported  the  use 
of  a  ground-water  classification  system 
for  UST  corrective  action  decisions.  As 
discussed  earlier  in  today's  preamble, 
however,  EPA  has  concluded  that 
developing  a  classification  system  at  the 
federal  level  is  extremely  difficult  and 
unworkable.  EPA  leaves  to  the 
discretion  of  implementing  agencies  the 
choice  of  whether  to  establish  or 
incorporate  existing  ground-water 
classification  systems  to  assist  in  their 
UST  corrective  action  decisions  The 
Agency  notes  that  the  required 
investigations  at  UST  sites  and  a  site- 
by-site  approach  for  UST  corrective 
action  will  likely  incorporate  many  of 


the  same  factors  used  in  establishing  a 
ground-water  clasaificalion  system. 

In  developing  tf>day's  final  rule.  EPA 
notod  that  the  majiirity  of  commenteis 
preferred  the  proposed  site-specific 
approach.  The  primary  reasons  cited 
were  thut  this  approach  best 
accommodates  the  diversity  of  UST 
release  situations  and  also  reduces,  in 
the  aggregate,  the  cost  of  compliance. 
EPA  notes,  however,  that  its  decision  to 
promulgate  a  site-specific  approach  to 
long-term  UST  corrective  action  does 
not  preclude  states  from  establishing 
cleanup  standards  in  their  own  UST 
corrective  action  programs.  The  Agency 
recognizes  that  some  stales  already 
have  elected  to  develop  and  use 
statewide  cleanup  standards,  sometimes 
in  conjunction  with  site-specific 
exposure  assessments  as  part  of  u 
variance  procedure. 

b,  Discretion  for  Implementtnsi 
Agencies.  The  proposed  corrective 
action  rule  afforded  UST  implementing 
agencies  considerable  discretion  and 
fiexibility  in  developing  their  own  UST 
corrective  action  process.  For  example. 
EPA  proposed  language — such  as 
"unless  directed  to  do  otherwise  by  the 
implementing  agency"  and  "or  as 
directed  by  the  implementing  agency" — 
to  indicate  that  these  agencies  could  add 
their  own  requirements  or  instruct  an 
owner  and  operator  to  bypass  certain 
requirements  on  a  case-by-case  basis. 
EPA  felt  that  the  diversity  of  UST 
settings  and  release  situations  required 
the  implementing  agency  to  have 
flexibility  in  tailoring  many  aspects  of 
the  corrective  action  response  so  that 
different  releases  could  be  cleaned  up 
effectively  and  efficiently, 

EPA  received  comments  regarding  the 
appropriate  level  of  discretion  provided 
to  the  implementing  agencies.  Some 
commenters  warned  that  vague  rule 
language  could  lead  to  arbitrary 
requests  by  the  implementing  agency, 
others  suggested  that  EPA  curtail  the 
implementing  agency's  authority  by 
issuing  more  detailed  requirements. 
Several  commenters  were  concerned 
about  delays  in  site  cleanups  that  might 
ensue  because  of  additional  requests  by 
implementing  agencies.  Another 
suggestion  was  to  expand  the 
implementing  agency's  discretion  to 
require  the  UST  owner  and  operator  to 
start  a  site  cleanup  before  a  corrective 
action  plan  is  finalized. 

In  response,  EPA  has  revised  the  final 
rule  to  clarify  which  elements  of  the 
UST  corrective  action  process  are 
mandatory  and  which  are  discretionary. 
As  a  result,  the  final  rule  mandates  the 
response  requirements  that  must  be 
followed  for  all  releases  \%  2B0.61),  the 
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investigation  and  cteanup  requirements 
that  are  mandatory  unless  otherwise 
directed  by  the  implementing  agencv 
IH  28ab2'aDd  2a0.a3).  and  the 
iidditional  site-characterization  and 
cleanup  steps  that  may  be  required  of 
UST  owntM^  and  operators  if  certam  site 
conditions  exist  or  that  may  be  required 
by  the  iBspiementing  agency  |H  280.64 
through  2rtaeb).  EPA  notes.  hovTever. 
that  section  9006  of  RCRv\  enables  stale 
and  bcal  regulation  tu  tx?  more  stringent 
than  the  federal  I  iST  program.  Thus, 
even  i/  EPA  removed  discretion  from  the 
federal  rules,  FJ'A  nould  not  have  the 
authority  to  prevent  imptomenting 
agencies  from  imposing  more  extensive 
requirements  than  EPA  nnder  state  or 
local  taw. 

Commenters  expressed  concerns  that 
cleanup  of  soil  and  ground  water  may  be 
delayed  due  to  lengthy  revievra  of  the 
corrective  action  plans  by  the 
implementing  aacncies  or  by 
uncooperative  owners  and  operators.  In 
response.  FJ'A  has  made  two  changes  in 
the  final  ruic.  First,  EPA  has  added  the 
phrase  "'as  appropnate  '  preceding  the 
list  of  factors  that  the  implementing 
agency  must  conatder  when  re%'icwing  a 
corrective  action  plan  in  S  2a0.66ib). 
This  change  makes  it  clear  that  the 
irpptementing  agency  need  not  formally 
consider  all  these  factors  if  the  agency 
determines  anahsis  ai  ihese  factors  is 
not  necessary  to  ensure  protection  of 
human  health  safety,  and  the 
environment  Sfrcond.  Fi^A  has  pro%'ided 
ihdt  owners  and  operators  may  tjegio 
cleanup  of  soil  and  ground  water  Iwfore 
their  corrective  action  pian  is  approved 
by  the  implementing  aeency  subject  to 
conditions  descnhed  m  |  2a0.66(d). 

In  addition,  under  existing  law.  EPA 
ur  authorizea  UST  implementing 
agencies  can  miervene  to  rr-spond  to 
clean  up  releases  from  UST  systems. 
Under  seaion  9003(h)(21  of  RCRA.  EPA 
and  states  under  cooperative  agreement 
are  authorized  to  step  m  and  take 
corrective  actions  for  releases  of 
petroleum  from  USTs  m  situations 
mctudin«  the  fntlowing:  (1)  The  owner  or 
':;.eratitf  fails  to  comply  with  the 
established  cieanup  schedule;  (2)  there 
IS  a  need  to  take  emergency  action;  (3) 
the  cost  of  a  corrective  action  exceeds 
the  resources  supplied  by  the  fmanctal 
responsibility  mechanism  provided  by 
the  owner  or  operator  or  (4)  the  owner 
or  operator  is  insoK-enl  For  a  release 
from  a  hazardous  substance  UST.  EPA 
has  the  authoriiy  under  CERCXA  to 
respond.  Stales  are  not  provided  such 
&ulhorit>  uncier  CERCLA.  but  may  have 
their  own  authorities  under  state  law. 

c.  CJanffcatioti  of  OtnTier  and 
Operator  Responsibilities.  Many 


commenlers  expressed  the  opinion  that 
the  proposed  rule  was  difficoil  to 
inlerpret  with  respect  to  what  had  to  be 
done  and  by  whom  to  comply  with  the 
federal  re^ruirpments,  EPA  agrees  with 
these  commentprs  that  the  language  of 
the  proposed  nile  was  sometimes 
unclear  regarding  the  specific 
responsibilities  of  UST  owners  and 
operators.  The  Agency,  therefore,  has 
revised  the  final  rule  to  make  clearer 
which  elements  of  the  corrective  action 
rule  are  mandatory  and  which  are 
discretionary. 

EPA  has  concluded  that  the  following 
basic  steps  are  required  to  ensure  an 
^fective  response  to  every  release: 
rapid  oolification  that  a  release  has 
occurred,  investigation  to  mitigate  fife, 
explosion,  and  vapor  hazards; 
preventing  further  release  of  the 
regulated  substance  from  the  leaking 
UST  system,  and  removing  free  product 
from  the  environment.  These  steps  are 
required  of  e\'er>'  o%vner  and  operator  m 
response  to  a  UST  release:  implenienlmg 
agencies  may  not  change  these 
requirements. 

Similariy,  EPA  believes  that  the 
following  initial  site  investigation  and 
abatement  steps  are  usually  necessary 
to  protect  human  health  and  the 
environment:  Estimating  the  nature  and 
quantity  of  the  release:  removing  as 
much  of  the  regulated  substance  from 
the  UST  system  as  necessary'  to  prevent 
further  release  to  the  environment;  and 
gathering  mformation  about  the 
locations  of  weds,  subsurface  sewer 
lines,  and  populations  surrounding  the 
release  site.  Thus,  the  final  rule  holds 
UST  owners  and  operators  responsible 
for  these  actions  unless  the 
implementing  agency  directs  them  to  do 
otherwise  in  response  to  site-specific 
considerations. 

The  baseline  requirements  for  initial 
release  response  and  corrective  actjon 
are  covered  in  Jfi  28061  through  280.63 
of  the  final  rule.  As  noted  above,  the 
requirements  of  §  260.61  in  the  fmdd  rule 
describe  mandatory  uuual  response 
measures  to  be  taken  by  UST  owners 
and  operators  without  exception.  All 
UST  owners  and  operators  are 
rcsponaible  for  meetmg  the 
requirements  of  §S  2e()  ti2  and  260.63. 
unless  the  implecientinji  ejiency  directs 
them  to  do  otherwise.  Sections  280.64 
and  ^60-%  address  those  requirements 
for  which  owners  and  operators  arr 
responsible  if  certam  site  conditions 
exist.  Section  28066  describes  soil  and 
ground-water  cleanup  steps  that  may  be 
initiated  by  the  owner  and  operator  or 
required  at  the  dirertu  r  of  the 
implementing  tigency. 


d.  Consolidation  of  Corrective  Action 
Requirements  for  Petrohum  and 
Hazardous  Substances.  In  the  preamble 
of  the  proposed  rule.  EPA  requested 
comments  on  whether  the  corrective 
action  requiremenls  for  petroleum  USTs 
(Subpart  F)  and  hazardous  substance 
USTs  (Subpart  G)  should  be  integrated 
into  one  subperi  or  should  remain 
separate  (52  FR  12678).  All  commenters 
responding  to  this  request  favored  the 
integration  of  Subparts  F  and  G;  they 
differed  only  in  their  suggestions  to  EPA 
on  how  to  combine  the  two  rules. 

Today's  final  rule  has  consolidated 
into  Subpart  F  all  the  corrective  action 
requiretuents  for  releases  from 
underground  storage  tank  systems 
storing  substances  regulated  by  Subtitle 
1.  The  title  of  this  subpart  has  been 
revised  to  make  clear  that  it  addresses 
both  release  response  and  corrective 
action  activities.  As  can  be  inferred 
from  the  new  ude.  an  appropnate 
response  to  a  release,  particularly  those 
small  in  size  that  were  caught  quickly 
and  remedied.  ma>  not  need  to  include 
long-term  corrective  action,  if  the  initial 
response  measures  adequatel>  protect 
human  health  and  tlie  environment. 

The  general  applicability  sections  cf 
the  proposed  petroleum  and  hazardous 
substance  requirements  (proposed 
§  280.60  and  §  280.70.  respectivelyj  have 
been  replaced  with  a  single  new  section 
This  revised  section  slates  that  where 
RCRA  Subtitle  C  corrective  action 
requirements  apply  to  I'ST  releases  al 
permitted  RCRA  facihties.  Subtitle  I 
corrffiive  act:>.in  r^q'^irements  will  no! 
apply  EPA  has  added  this  provision  to 
avoid  possible  duplication  of 
requirements. 

The  initial  abatement  requirements 
have  been  retained  in  the  final  rule.  In 
response  to  commenters  who  preferred 
the  more  detailed  )an<?uase  used  in 
proposed  Sut»part  G  the  Agency  has 
earned  forward  the  language 
emphasizmg  immediate  action  to 
prevent  further  releases  and  the 
containrr»ent  of  \n5ible  releases  to  the 
environment.  The  principal  change  in 
the  initial  abatement  requirements 
provides  owners  and  operators  and 
implementing  agmcies  greater 
discretion  for  detpm^mmg  the  need  for 
and  timing  of  t  ontaminaled  soil  removii] 
and  the  authonty  to  decide  appropriate 
soil  management  alternatives  on  a  site- 
by-site  basis. 

The  proposed  rule  for  hazardous 
substance  USTs  had  no  separate  section 
comparable  to  the  proposed  petroleum 
rule's  requirements  for  free  product 
removal.  By  merging  Subparts  F  and  C. 
EPA  extends  the  free  product  removal 
requirements  to  afl  regulated  substance 
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releases,  including  removal 
requirements  detailing  precautions  and 
other  measures  to  foilow  during 
recovery  operations.  EPA  recognizes 
that  detection  and  removal  of  some 
hazardous  substances  can  be  far  more 
difficult  than  removal  of  petroleum  free 
product,  especially  in  areas  of  complex 
hydrojjpology.  The  Agency  beheves. 
however,  that  the  free  product  removal 
requirements  allow  implementing 
dgencies  sufficient  flexibility  to  consider 
frictors  that  complicate  the  detection 
and  removal  of  free  product  and  to 
dd|u5l  the  pace  of  actions  to  remove  free 
product  accordingly. 

Both  proposed  rules  had  requirements 
aoveming  additional  investigations  and 
!he  cleanup  of  contaminated  soils  and 
ground  water  at  UST  release  sites.  The 
fma!  rule  also  contains  these 
requirements  in  §§  280,65  and  280.66, 
which  are  discussed  m  more  detail  later 
m  the  next  subsection  of  this  preamble. 

Both  proposed  rules  contained 
reporting  requirements-  The  hazardous 
substance  rule,  however,  required 
additional  specific  reporting  items,  such 
as  likely  migration  routes  and  proximity 
to  population  centers.  These  additional 
reporting  items  have  not  been  retained 
in  the  initial  site  investigation 
requirements  of  Subpart  F  because  they 
are  largely  duplicative  of  the  reporting 
requirements  contained  within  final 
§  280.63,  which  governs  initial  site 
charactenzation.  Moreover, 
implementing  agencies  continue  to  have 
the  aulhonty  to  require  the  reporting  of 
additional  specific  information  should 
the  need  anse. 

The  public  participation  requirements 
of  both  rules  have  been  combined  into  a 
Single  section  of  the  final  rule 

3.  Section-by-Section  Analysis 

In  writing  the  final  rule.  EPA  revised 
proposed  5§  280.60  through  280,66  to 
clarify  (he  release  response  and 
corrective  action  steps.  Most  of  the 
changes  are  editorial,  prompted  by 
concerns  or  confusion  expressed  on  the 
part  of  commenters  Some  substantive 
changf;s.  however,  were  also  made  m 
response  to  public  comments.  The 
following  sections  discuss  in  detail  the 
changes  made  to  the  proposal  as 
reflected  m  today's  final  rules  Issues 
raised  by  commenters  on  the  proposed 
requirements  and  the  Agency's 
consideration  of  these  issues  are  also 
briefly  discussed. 

a  Generay/^  250,60/ Proposed 
§  280.60  applied  the  corrective  action 
requirements  of  Subpart  F  to  all  UST 
systems  except  those  exempted  by 
statute  or  regulation.  Owners  and 
operators  of  tank  systems  for  which 
other  subparts  of  the  proposed  technical 


standard  are  deferred  were  nonetheless 
required  to  comply  with  the  Subpart  F 
requirements  in  response  to  confirmed 
releases. 

[n  the  final  rule,  EPA  has  added 
language  to  clarify  the  applicability  of 
Subtitle  C  or  Subtitle  1  requirements  to 
L'STs  at  RCRA-permitted  facilities  and 
to  avoid  potential  overlap  in  regulatory 
authonty.  Section  280.60  of  the  final  rule 
reflects  the  fact  that  the  Subtitle  C 
corrective  action  requirements  under  the 
authonty  of  RCRA  3tJ04)u]  will  apply  to 
many  releases  from  UST  systems 
located  at  RCRA-permitted  facilities, 
regardless  of  the  regulated  substance 
stored.  For  USTs  not  covered  by  3004(u). 
including  facilities  without  a  final  RCRA 
permit.  Subtitle  I  corrective  action 
standards  will  apply  to  releases  from  all 
petroleum  and  hazardous  substance 
tanks  covered  under  Subtitle  I.  UST 
corrective  actions  underway  at  facilities 
having  interim  status  under  RCRA  may 
be  subject  to  review  under  the  RCRA 
corrective. action  program  during  the 
development  of  a  final  permit,  and  these 
ongoing  corrective  action  activities  may 
be  mcorporated  into  the  facility's  RCRA 
permit. 

b.  Initial  Response  and  Reporting 
Requirements  (§  280.61 1.  Proposed 
%  280.61  (initial  abatement  requirements 
and  procedures)  has  been  separated  into 
three  new  sections  tn  the  final  rule: 
initial  response  |§  280.81).  initial 
abatement  measures  and  site  check 
(§280.62).  and  initial  site 
charactenzation  (§  280.63).  These 
sections,  plus  free  product  removal 
15  280.64).  encompass  the  first  phase  of 
the  UST  corrective  action  process.  As 
with  the  proposal.  EPA  intends  these 
final  requirements  to  achieve  three 
goals:  (1)  To  bring  UST  release  sites 
under  control  with  respect  to  immediate 
health  and  safely  hazards;  (2]  to 
stabilize  the  site  so  that  contamination 
will  not  worsen  as  investigations  and 
potentially  applicable  long-term  cleanup 
plans  are  considered;  and  (3)  to  be  self- 
implementing,  in  that  these  measures 
emphasize  the  responsibility  of  the 
owner  and  operator  to  take  quick  action 
without  awaiting  direction  from  the 
implementing  agency.  Thus.  %\  280.62 
through  280  64  in  the  final  nile  represent 
the  baseline  release  response  and 
corrective  action  requirements  that  are 
mandatory  for  alt  UST  owners  and 
operators  and  all  releases,  unless  the 
implementing  agency  directs  otherwise. 
The  rule  has  been  reformatted  to  make 
thi.s  clearer  The  initial  response 
requirements  of  5  280.61  are  mandatory 
for  all  owners  and  operators  and  all 
releases  without  exception.  In  addition. 
§5  aaO.bO  through  280  64  have  newly 
added  reporting  sections.  The  new 


placement  of  these  reporting 
requirements  clarifies  the  owner's  and 
operator's  responsibilities  with  respect 
to  the  timing  and  content  of  the  required 
reports 

The  final  requirements  of  $  260.61  for 
initial  response  and  reporting  are 
essentially  identical  lo  those  proposed. 
The  pnmary  difference  is  that  the 
wording  has  been  changed  lo  make 
unambiguous  the  response  required 
withm  24  hours  These  initial  actions 
include:  Reporting  the  confirmed  release 
to  the  implementing  agency:  taking 
immediate  steps  to  prevent  further 
release  to  the  environment;  and 
mitigating  fire,  explosion,  and  vapor 
hazards,  EPA  recognizes  that,  in  some 
cases,  it  may  not  be  possible  to 
complete  these  steps  within  24  hours. 
For  example,  it  is  sometimes  easier  to 
confirm  that  a  release  has  occurred  than 
to  identify  the  precise  location  of  the 
release  from  the  UST  system.  Similarly. 
it  may  take  longer  than  24  hours  to 
adequately  vent  hazardous  vapors  from 
building.  In  revising  this  section, 
however.  EPA  emphasizes  the  potential 
urgency  of  a  release  and  the 
responsibihty  of  the  owner  and  operator 
to  quickly  respond. 

c  Initial  Abatement  Measures  and 
Site  Check  (§28062}.  In  order  to  clarify 
the  on-site  management  steps  that  EPA 
believes  are  necessary  to  abate  hazards 
and  stabilize  the  site,  the  Agency  has 
grouped  initial  abatement  requirements 
into  S  280.62.  Two  of  the  requirements  in 
this  section  are  carried  forward  from 
those  in  proposed  Subpart  G.  First. 
S  280.62(a)(1)  requires  removal  of  the 
regulated  substance  from  the  tank  as 
"necessary  to  prevent  further  release  to 
the  environment."  EPA  has  added  this 
phrase  to  acknowledge — as  some 
commenters  pointed  out — that  some 
situations  may  not  require  complete 
removal  of  product  from  the  tank  (e.g..  if 
the  release  is  clearly  demonstrated  to  be 
from  one  tank  that  is  part  of  a  multiple 
tank  system).  Second,  |  280  62(a)(2) 
carries  forward  the  requirement  lo 
visually  inspect  aboveground  releases  or 
exposed  belowground  releases  and  lo 
prevent  further  migration  of  the  released 
substance  into  surrounding  soils  and 
ground  water  (e.g.,  by  using  sorbents 
and  berms  lo  control  the  flow  of 
product). 

Section  280.62(a)(3)  has  been  added  to 
clarify  EPAs  proposed  requirement  to 
"mitigate  fire  and  safety  hazard-s. "  EPA 
agrees  with  commenters  who  noted  that 
these  hazards  may  persist  or  reappear 
beyond  the  initial  response  phase  and, 
thus,  must  be  monitored  and  remedied 
throughout  the  cleanup  process.  The 
new  requirement  also  emphasizes  that, 
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if  present,  these  hazards  may  require 
mitigation  both  within  and  beyond  the 
boundaries  of  the  UST  site  {e.g.,  in 
subsurface  sewer  lines  or  nearby 
buildings). 

The  requirement  in  proposed 
5  280.62(a)(4)  to  remove  "visibly 
contaminated  soil  from  the  UST 
excavation  zone"  has  been  deleted.  EPA 
received  many  comments  on  this 
proposed  requirement  Most 
commenters  expressed  confusion 
regarding  the  definition  of  visible  soil 
contamination  and  other  concerns 
related  to  the  appropriate  liming  and 
extent  of  soil  removal.  Commenters 
identified  cases  where  a  strict 
interpretation  of  the  requirement  (e.g.. 
removal  of  slightly  discolored  soils) 
would  translate  into  aggressive  soil 
removal  that  would  be  unnecessary, 
technically  mfeasible.  and  very  costly, 
Some  commenters  noted  that  extensive 
soil  removal  at  UST  sites  could 
exacerbate  problems  of  ihe  nation's 
limited  landfill  capacity,  if  these  soils 
were  taken  off-site  for  disposal.  Other 
commenters  suggested  that  soil  removal 
or  treatment  (beyond  that  which  is 
needed  to  address  immediate  health  and 
safety  hazards)  should  be  considered  as 
pari  of  the  long-term  plan  for  corrective 
action.  Many  commenters  suggested  thai 
EPA  consider  various  in  situ  or  on-site 
treatment  methods  as  alternatives  to 
immediate  removal  and  disposal  of 
contaminated  soils. 

EPA  agrees  with  these  commenters  In 
particular.  EPA  is  concerned  that 
requiring  immediate  and  extensive 
excavation  of  contaminated  soil  may 
transfer  contamination  lo  other  media 
(e.g..  air),  may  transfer  risk  from  one  site 
lo  another,  or  may  spread  contamination 
at  the  release  site  beyond  its  existing 
exlenl.  These  outcomes  are  inconsistent 
with  EPA's  objeclive  to  protecl  human 
health  and  the  environment.  Further. 
EPA  did  not  intend  to  preclude 
consideration  of  alternative  on-sile  or  in 
situ  treatment  methods. 

As  a  result.  EPA  has  created  a  new 
S  2fi0.62(aK4)  to  clarify  the  objectives  of 
soil  management  thai  must  be 
undertaken  dunng  the  initial  phases  of 
corrective  action.  The  new  requirement 
slates  that  UST  owners  and  operators 
must  remedy  hazards  posed  by 
contaminated  soils  that  are  excavated 
or  exposed  as  a  result  of  release 
confirmation,  site  investigation, 
abatement,  or  corrective  action 
measures.  These  hazards  include  vapor 
threats  and  potenha)  leaching  of 
contaminants.  EPA  believes  this  new 
requirement  addresses  concerns  raised 
by  commenters  by  more  clearly  stating 


the  scope  and  the  objectives  of  initial 
soil  management. 

In  contrast  to  the  proposed 
requirement  for  soil  removal,  EPA  has 
not  prescribed  a  specific  management 
method.  The  final  rule  does,  however. 
require  that  any  exposed  soils  be 
managed  as  necessary  to  remedy 
hazards  such  as  those  mentioned  above. 
EPA  expects  there  will  be  UST  release 
situations  where  prompt  soil  removal 
and  disposal  may  be  the  most  effective 
option  (e.g.,  where  there  are  relatively 
small  quantities  of  contaminated  soil  in 
urban  areas  having  high  potential  for 
human  exposure  to  vapors,  and  where 
excavation  equipment  is  already  on-site 
for  use  in  investigating  the  tank  system). 
In  such  situations,  soil  removal  may  be 
necessary  lo  bring  the  site  under  control 
with  respect  to  immediate  threats  and 
might  also  be  adequate  to  complete 
cleanup  at  the  site.  In  response  to 
commenter's  concerns  that  soil 
management  not  simply  transfer  risk. 
EPA  has.  however,  added  a  new 
requirement  to  the  rule.  If  the  owner  and 
operator  choose  to  treat  or  dispose  of 
contaminated  soils,  they  must  comply 
with  applicable  state  and  local 
requirements.  (See  also  section  Vl.B.  of 
today's  preamble:  Relationship  to  Other 
Agency  Programs.) 

EPA  received  comments  regarding  the 
explicitness  of  the  proposed  site 
investigation  requirements  for  corrective 
action,  as  well  as  for  release 
confirmation  and  tank  closure  activities. 
Some  commenters  requested  more 
specificity;  others  pointed  out  the 
difficulty  of  prescribing  uniform 
requirements  for  all  sites.  In  response, 
ElPA  has  revised  the  rule  (adding  new 
§  5  280.52(b).  280.62(b)  and  280.72(a))  to 
make  consistent  the  site  investigation 
requirements  for  release  confirmation, 
corrective  action,  and  tank  closure  and 
lo  avoid  potential  duplication  of  these 
requirements  within  the  rule.  (See 
section  IV.E.2.C.  of  this  preamble  for  an 
explanation  of  these  site  investigation 
requirements.)  EPA  believes  this  revised 
statemenl  of  site  check  responsibilities, 
in  conjunction  with  the  new  initial  soil 
management  requirements,  addresses 
commenters"  request  for  greater  clarity 
concerning  their  investigation 
responsibilities  without  unduly 
restricting  alternative  investigative 
teciiniques. 

EPA  recognizes,  however,  that  the 
primary  hazard  posed  by  conlaminated 
soil  at  some  sites  will  be  as  a  conlinuing 
source  of  ground-water  contamination. 
EPA  addresses  this  concern  through  the 
final  requirements  for  site 
characterization  and  for  delineating  the 
extent  and  location  of  contaminated 


soils  (S§  280.63  and  280.65).  As 
discussed  later  in  this  preamble,  these 
investigation  results  must  be  considered 
by  the  owners  and  operators  and  by  the 
implementing  agency  with  respect  to 
site-specific  exposure  potential  and 
effects  on  ground-water  resources.  EP.^ 
beheves  that,  m  some  cases,  it  may  be 
preferable  to  treat  contaminated  soil  on 
site  or  in  situ.  The  Agency  is  preparing 
technical  information  that  will  help 
owners  and  operators  and  implementing 
agencies  assess  the  potential  hazards 
posed  by  contaminated  soils  and 
alternative  methods  to  Ire-al  or  dispose 
of  them. 

Section  280,62ib)  m  the  final  rule 
stales  that  owners  and  operators  are 
required  to  report  their  initial  abatement 
steps  lo  the  implementing  agency  within 
20  days  of  release  confirmation  Some 
commenters  noted  thai  this  lime  frame, 
which  was  proposed  in  §  280.61la)l5|. 
could  be  interpreted  to  mean  that  EPA 
expected  all  the  abatement  measures  in 
proposed  §  280.61(a)  to  be  completed 
within  20  days.  EPA  expects  that  many 
of  the  initial  abatement  requirements 
can  and  should  be  completed  within  20 
days,  but  that  some  aspects  of  soil 
management  and  free  product 
investigations  and  removal  may  require 
more  time  to  complete.  EPA  has  thus 
amended  the  wordmg  to  clari^  that  the 
objective  of  this  provision  is  to  require 
owners  and  operators  to  report  their 
progress  to  the  implementing  agency 

d.  Initial  Site  Charactenzation 
(§280.63).  Proposed  as  §  280.61(bl.  this 
requirement  has  been  amended  (and 
renumbered  as  §  280.63)  to  clarify  the 
responsibility  of  owners  and  operators 
to  collect  and  submit  site  information  to 
the  impleJnenting  agency.  Several 
commenters  noted  that  the  same 
techniques  can  be  used  to  confirm  a 
release  and  to  investigate  contamination 
at  a  site.  They  expressed  concern  that 
important  information  gained  while 
confirming  a  release  or  abating 
immediate  hazards  should  also  be 
included  in  the  information  submitted  to 
the  implementing  agency.  Section  280.63 
in  the  final  rule  emphasizes  this  point 
and  requires  that  owners  and  operators 
submit  all  pertinent  information  about 
the  site  and  nature  of  the  release. 

In  addition.  H  280.63(al  (1)  through  (4) 
in  the  final  rule  describe  the  minimum 
site  investigation  requirements  that  the 
owner  and  operator  must  follow  in  the 
absence  of  other  direction  provided  by 
the  implementing  agency.  Section 
280.63(a)(1)  is  unchanged  from  proposal, 
and  it  requires  information  on  the  nature 
and  estimated  quantity  of  the  release. 

Section  280.61(a)(2)  continues  to 
require  owners  and  operators  to  submit 
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information  from  readily  available 
sources  nr  site  investigations  regarding 
SLirroundmg  populations,  .subsurface  soil 
condihons,  climate,  and  land  use  (e,^.. 
from  sources  such  as  US.  Geological 
Survey  maps.  Soil  Conservation  Service 
maps,  and  local  agencies).  L'ST  owners 
and  operators  are  not  automatically 
required  to  conduct  surveys  to  colled 
this  informatjon  if  it  is  not  already 
available. 

!n  addition,  two  new  requirements 
have  been  added  to  this  section.  First, 
information  about  water  quality  at  all 
wells  potentially  affected  by  the  release 
partially  supplants  the  more  general 
proposed  requirement  for  ground-water 
and  surface  water  sampling  formerly  in 
5  280,61  (bH31.  As  discussed  in  more 
detail  in  section  IV.C  f  of  this 
preamble — investigation  for  soil  and 
ground-water  cleanup — (he  proposed 
requirement  to  delineate  the  extent  and 
location  of  dissolved  ground-water 
contamination  has  been  amended.  The 
final  rule  requires  full  characterization 
of  dissolved  ground-water 
contamination  if  certain  site  conditions 
are  met.  or  at  the  direction  of  the 
implementing  agency.  If  nearby  existing 
wells  are  potentially  affected,  however. 
EPA  requires  the  owner  and  operator  to 
immediately  characterize  their  quality 
and  use  because  they  are  potential 
human  exposure  points  and  because 
pumping  at  these  wells  can  affect 
contaminant  migration.  Second,  several 
commenters  noted  that  subsurface 
sewer  lines  are  often  conduits  for  rapid 
migration  of  vapors  or  liquid  product. 
Thus.  EPA  now  requires  owners  and 
operators  to  submit  information  on  the 
location  of  subsurface  sewer  lines  (if 
any)  at  the  site- 
Section  zao.e-KajfS)  cross-references 
the  site  investigation  requirements 
described  earlier  and  requires  the  owner 
and  operator  to  submit  the  results  of  this 
investigation  as  part  of  the  site 
characterization  report.  This  new 
section  replaces  proposed  S  2fl0.81(b](2). 
which  required  sampling  of  surface  and 
subsurface  soils.  As  described  earlier, 
this  char.i^e  clarifies  the  investigation 
requirements  and  eliminates  their 
possible  duplication  within  the  rule.  The 
liming  and  reporting  of  this  investigation 
Is  unchanged. 

Section  2a0.63(a)(4]  replaces  proposed 
S  280.ei[b|{3),  which  required  sampling 
of  surface  and  ground-water  at  the  site. 
This  new  section,  in  conjunction  with 
S  280.65  (descnbed  in  subsection  f., 
beiowj.  reduces  the  ambiguity  noted  by 
some  commenters  regarding  the  scope  of 
site  investigations.  In  the  final  rule.  EPA 
requires  characterization  of  dissolved 
ground-water  contaniination  when  the 


following  conditions  exist:  There  is 
evidence  that  drinking  water  wells  have 
been  affected,  free  product  is  detected 
on  the  water  table  or  within  the  aquifer: 
there  is  evidence  that  contaminated  soil 
is  in  contact  with  ground  water:  or  as 
directed  by  the  implementing  agency. 
Thus,  the  presence  or  absence  of  free 
product  at  an  UST  release  site  is  one  of 
the  factors  used  to  decide  whether 
further  investigations  of  soil  and  ground- 
water contamination  are  necessary.  The 
requirement  to  irvestigate  for  free 
product  is  unchanged  from  the  proposed 
§  280.61(a){61.  Thefinal  rule  simply 
requires  owners  and  operators  to 
submit,  as  part  of  the  Initial  site  report, 
their  findings  that  establish  the  presence 
or  absence  of  free  product.  EPA  believes 
this  action  is  warranted  for  several 
reasons: 

•  The  requirement  reinforces  for 
owners  and  operators  the  importance  of 
the  free  product  investigation; 

•  The  free  product  investigation 
requirement  now  also  applies  to 
releases  from  hazardous  substance 
L'STs,  which  may  contain  products  that 
are  denser  than  water  and.  therefore, 
may  be  harder  to  detect  and  locale;  and 

•  The  conclusion  that  no  free  product 
is  found  provides  another  important 
consideration  for  (he  implementing 
agency  as  it  decides  if  a  corrective 
action  plan  will  need  to  be  submitted  by 
the  owner  and  operator. 

EPA  believes  this  synthesis  of 
informatjon  from  the  initial  site 
investigation  is  essential  for  owners  and 
operators  to  begin  to  fully  assess  their 
cleanup  responsibilities,  and  it  provides 
the  implementing  agency  with 
information  to  decide  if  a  corrective 
action  plan  is  necessary.  Section 
28063(b)  replaces  the  proposed 
requirement  for  reporting  site 
investigation  results  The  new  section 
clarifies  that  the  information  must  be 
submitted  in  a  manner  that  is  clear  and 
sufficiently  detailed  to  demonstrate  its 
applicability  and  technical  adequacy,  or 
m  a  format  developed  by  the 
implementing  agency  to  achieve  these 
same  goals. 

e.  Free  Product  Removal  (§280.64).  In 
response  to  commenters.  EPA  has  made 
minor  revisions  to  the  free  product 
removal  requirements.  Commenters 
raised  four  issues:  Applicability,  the 
definition  of  free  product,  the  extent  of 
removal,  and  the  timing  of  removal. 
These  issues  are  discussed  below. 

First.  EPA  agrees  with  those 
commenters  who  suggested  that  free 
product  removal  requirements  similar  lo 
those  proposed  for  petroleum  releases 
should  also  apply  lo  hazardous 
substance  releases-  The  final  rule's 


Subpart  F  merges  the  proposed  rule's 
Subpjirts  F  and  C  to  make  free  product 
rf.'moval  requirements  applicable  to  all 
releases. 

Second.  EPA  has  revised  the 
definition  of  free  product  to  clarify  the 
scope  of  free  product  removal.  Several 
commenters  noted  that,  as  proposed,  the 
broad  definition  of  free  product  could  be 
interpreted  to  mean  that  removal 
requirements  apply  to  product  bound  to 
soil  particles  or  present  as  vapors.  EPA 
notes  thai  these  forms  of  product  are 
addressed,  as  appropriate,  in  other 
sections  of  today's  final  rule  and  has 
revised  the  definition  of  free  product  to 
more  narrowly  refer  to  a  regulated 
substance  that  is  present  as  a  non- 
aqueous phase  liquid  (e.g..  not  dissolved 
in  water)  EPA  has  also  deleted  the 
reference  to  "floating"  free  product 
(from  proposed  \  280  62)  to  clarify  that 
product  more  dense  than  water  is  also 
subject  to  the  free  product  removal 
requirements. 

Third,  other  commenters  requested 
clarification  on  how  much  free  product 
was  required  to  be  removed.  In  the  final 
rule,  the  Agency  has  retained  the  phrase 
"maximum  extent  practicable"  as  the 
cnlerion  for  free  product  removal 
operations  al  UST  release  sites  EPA  has 
not  specifically  defined  maximum 
practicable  removal  because  the  extent 
of  removal  Is  largely  determined  by 
available  technologies  and  sIte-specirK; 
conditions.  Consequently.  EPA  believes 
that  implementing  agencies  should  have 
the  discretion  to  develop  operational 
criteria  for  determining  the  presence  of 
free  product  and  the  extent  of  its 
removal  leg.  product  that  flows  in 
response  lo  gravity  or  a  minimum 
product  thickness  observed  in  wells)- 
EPA  has,  however,  added  to  the  final 
rule  a  minimum  objective  for  free 
product  removal  operations.  This  new 
requirement  stales  that,  at  a  minimum, 
free  product  removal  systems  should  be 
designed  to  abate  further  migration  of 
free  product  (I.e  .  beyond  small  seasonal 
or  recovery-related  fluctuations). 

Fourth,  several  commenters  offered 
their  views  about  the  appropriate  timing 
of  product  removal.  Most  commenters 
agreed  with  EPA's  proposal  that  free 
product  removal  operations  should 
begin  as  quickly  as  possible,  but 
cautioned  that  hasty  and  improperly 
conducted  removal  could  spread 
contamination  vertically  at  the  site.  In 
the  final  rule,  EPA  continues  to  require 
that  removal  begin  as  quickly  as 
practicable  (9  280.62{a)[fi)].  Revised 
\  2flO,M(B)  emphasizes,  however,  that 
free  product  removal  must  be  conducted 
in  a  manner  that  minimizes  the  spread 
of  contamination  and  thai  is  appropriate 
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to  the  hydrogeologic  conditions  at  the 
site.  EPA  is  aware,  for  example,  of  site 
conditions  where  trenching  or  vapor 
extraction  to  recover  free  product  would 
be  preferable  lo  drawing  down  the 
water  table — and  the  free  product 
plume — in  order  to  collect  and  remove 
free  product.  EPA  is  preparing  technical 
resource  documents  to  assist 
implementing  agencies  in  advititng 
owners  and  operators  about  potential 
complications  when  removing  free 
product.  Similarly,  in  response  to 
commenters  concerns.  EPA  has 
extended  the  time  period  for  owners  and 
operators  to  report  to  implementing 
agencies  concerning  their  free  product 
removal  from  30  lo  45  days.  This  change 
will  allow  owners  and  operators  more 
time  lo  properly  plan  for  free  product 
removal,  especially  for  removal 
operations  involving  dense  product  or  al 
hydrogcoiogically  complex  sites. 

In  addition,  some  commenters 
requested  EPA  clarify  permitting 
requirements  for  discharges  from  the 
pioducl  recovery  system.  Others 
suggested  that  EPA  exempt  UST 
cleanups  from  NPDES  requireinenls  or 
eslablish  numerical  limits  for  emergency 
permits.  In  response.  EPA  has  revised 
$  280.64(a)  to  clarify  that  all  discharges 
are  to  be  properly  treated,  in  compliance 
with  applicable  Fedeial.  slate  and  local 
regulalions.  In  addition,  EPA  is 
mvestigating  methods  to  expedite, 
where  applicable,  the  NPDES  permitting 
process  for  discharges  necessitated  by 
UST  corrective  action. 

f.  hvestiiintionx  for  Soi!  and  Ground- 
Water  Cleanup  (§  280.65).  Proposed 
6  280.63  has  been  renumbered  §  280.65 
in  the  final  rule.  As  proposed,  this 
section  required  the  owner  and  operator 
lo  investigate  the  extent  of  soil  and 
ground-WBler  contamination  jjI  an  UST 
release  site  when  the  initial  site 
investigation  showed  that  contaminated 
soil  remained  at  the  site,  or  when  the 
required  soil  removal  showed  thai  the 
released  product  or  product  from 
contaminated  soil  may  have  reached 
ground-water.  In  addition,  the 
implemenUng  agency  could  direct  the 
owner  and  operator  lo  conduct  such  an 
investigation. 

Several  commenters  requested  that 
EPA  clarify  the  minimum  sampling 
requirements  for  these  investigations. 
Other  commenters  suggested  ihat  these 
more  extensive  investigations  be  better 
coordinated  wilh  ihe  soil  and  ground- 
water sampling  required  earlier  in  the 
corrective  action  process.  One 
commenter  noted  that  the  phrase 
"product  from  contaminated  soil"  would 
be  difficult  to  define  and  might  be 
interpreted  to  require  extensive 


investigation  at  virtually  all  sites.  In 
addition.  EPA  recognizes  that  some 
amount  of  contaminated  soil  will  be 
present  at  most  UST  release  sites,  but 
that  the  threat  posed  by  this 
contamination  will  depend  on  several 
factors. 

In  response  to  these  comments.  EPA 
has  revised  this  section  to  clarify  the 
situations  that  trigger  more  extensive 
site  investigations.  EPA  notes  that  the 
objective  of  these  investigations  is  to 
support  decisions  concerning  whether 
poil  and  ground-water  cleanup  or  other 
corrective  action  measures  are 
necoBsery  al  the  site.  Consequently,  EPA 
has  revised  the  rule  to  belter  relate 
these  requirements  lo  site-specific 
threats  to  ground-water  contamination. 

Final  §  280.65  describes  three  specific 
sile  circumstances  requiring  full  for 
characlerizalion  of  sod  and  ground- 
water conlaminelion:  (1)  When  release 
confirmation  or  previous  corrective 
action  measures  indicate  that  ground- 
water wells  may  have  been  affected  by 
the  release.  (2)  when  free  product  is 
found  on  ihe  water  table  or  within  the 
aquifer,  and  (3)  when  any  oilier  sile 
investigations  show  that  conl3mina^ed 
soil  may  be  in  contact  with  ground 
water. 

EPA  recognizes  that  cbaraclerizatton 
of  soi!  and  ground-water  contamination 
may  also  be  necessary  at  sites  where 
there  are  no  "automatic  Iri^crs."  Thus, 
the  final  rule  retains  the  aulhorily  of  the 
implementing  agency  to  request  an 
investigation.  Final  S  w80.65(a)(4J 
clarifies  that  Ihe  implementing  agency 
should  consider  the  potential  effects  of 
contamination  at  the  site  m  relation  lo 
nearby  surface  and  ground-water 
resources  when  deciding  whether 
further  investigations  are  warranted.  In 
particular,  EPA  expecis  that  information 
required  under  §  200.63  will  provide 
implementing  iigencieb  with  important 
information  for  determining  if  more 
extensive  invesligattons  are  required. 

In  revising  the  rule.  EPA  sought  to 
bolter  tailor  the  investigation 
requirements  to  site  conditions  that  pose 
a  potential  ihreal  to  ground-water 
resources-  EPA  believes  the  final  rule 
clarifies  those  situations  that  trigger 
more  extensive  site  investigations  and 
better  coordinates  ibe  objectives  of  the 
revised  corrective  action  requirements 
w  ithin  a  sile-specific  framework. 

g.  Corrective  Action  Plan  (§  280.66).  In 
the  final  rule,  proposed  5  280.64  has 
been  renumbered  as  §  28066  and 
retitled  as  "Corrective  Action  Plan." 
This  revised  section  responds  lo 
commenters'  requests  for  clarification  of 
the  owners'  and  operators' 
responsibilities  for  submilttng  corrective 


action  plans  jCAPs)  and  of  the 
implementing  agencies'  responsibility  to 
request,  review,  and  approve  a  CAP. 
Subtitle  I  of  RCRA  directs  ihe  Agency  lo 
promulgate  corrective  action  regulations 
applicable  lo  owners"  and  operators'  of 
UST  systems.  The  corrective  action  plan 
approval  process,  however,  integrates 
the  responsibility  of  owners  and 
operators  lo  ameliorate  the  adverse 
effects  of  UST  releases  with  the 
responsibility  of  implementing  agencies 
to  determine  how  they  will  carry  out 
their  established  public  health  policies. 
EPA's  role  is  to:  (1)  Establish  the 
responsibility  of  owners  end  operators 
lo  achieve  adequate  protection  of 
human  health,  and  (2)  establish  a 
baseline  framework  for  evaluating  and 
approving  corrective  action  plana. 

Several  commenters  requested 
clarification  of  the  owners'  end 
operators'  responsibilities  for  corrective 
action  beyond  immediate  abatement 
steps  and  removal  of  free  product.  In 
response,  §  2B0.66(a)  of  the  final  rule  has 
been  revised  lo  clarify  that  owners  and 
operators  are  responsible  for  submilting, 
when  requested  by  the  implementing 
ygency,  a  corrective  action  plan  that 
provides  for  adequate  protection  of 
human  health  and  the  env-ironmenl. 
Section  280.6e(b)  of  the  final  rule  sets 
forth  Ihe  faclors  that  implementing 
agencies  must  consider  when  approving 
a  corrective  action  plan.  Consequently, 
this  section  also  Ec-r\  es  to  inform 
owners  and  operators  of  the  minimum 
elements  required  in  the  plans  they 
submit. 

Sume  commenters  suggested  the 
Agency  establish  explicit  criteria  that 
implementing  agencies  could  use  lo 
determine  w  hcther  a  CAP  is  needed  and 
to  evaluate  CAPs  after  they  are 
submitted.  As  described  in  the 
preceding  sections.  EPA  has  revised 
several  parts  of  the  pre  posed  rule  lo 
clarify  the  objectives  of  each  step  of  the 
corrective  action  process.  Owmers  and 
operators  are  responsible  for  carrying 
out  and  reporting  these  actions,  thus 
providing  the  implementing  agency  with 
a  good  basis  for  determining  the 
necessity  for  additional  cleanup. 

EPA  beheves  it  would  be  difficult  and 
unproductive  lo  incorporate  more 
explicit  evaluation  criteria  in  today's 
rule.  As  described  eariier  in  this 
preamble.  EPA  received  wide  support 
for  the  proposed  site-specific  corrective 
action  goals  and  has  retamed  this 
approach  in  the  final  rule.  Implementing 
agencies,  however,  may  choose  to 
develop  their  own  site-specific 
corrective  action  goals,  or  they  may 
base  cleanup  goals  on  statewide 
numerical  standards  or  aquifer 
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characteristics.  Rather  than  develop 
criteria  that  may  conflict  with  a  state  or 
local  agency's  preferred  method,  EPA 
has  chosen  to  identify  m  the  rule  those 
factors  that  are  generally  necessary  for 
carrying  out  corrective  actions 
regardless  of  the  chosen  method  for 
setting  precise  cleanup  goals.  For 
Rxample,  these  factors  include  the 
persistence  of  the  released  substance 
and  the  hydrogeologic  conditions  at  the 
Site.  EPA  sees  its  role  primarily  as 
providing  technical  support  for 
interpreting  these  factors  m  the  context 
of  site-specific  application  of  corrective 
action  lechnoiogies.  In  particular.  EPA  is 
developing  technical  information  and 
supporting  materials  to  assist 
i.-npiementmg  agencies  in  relating  site 
assessment  results  to  the  feasibility  of 
alternative  technologies,  and  for 
evaluating  how  well  these  technologies 
are  achievi.ng  cleanup  at  a  site  In 
addition.  EPA  is  beginning  to  develop 
me'hoda  to  expedite  exposure 
assessments.  Other  profjrams  within 
EPA.  such  as  the  Office  of  Ground-water 
Protection,  may  also  be  called  upon  to 
prov-ide  support  for  evaluating  ground- 
water resources. 

The  overall  objective  of  longer  term 
UST  corrective  actions  is  to  adequately 
protect  human  health,  safety,  and  the 
environment  from  contaminants 
remaining  m  soils  or  ground  water  after 
initial  abatement  measures  and  free 
product  removal.  The  Agency  prefers 
that  this  objective  be  achieved,  where 
practicable,  through  reducing 
contaminant  concentrations  in  soil  or 
ground  water  to  levels  protective  of 
health  and  the  environment.  In  some 
situations,  however,  the  Agency  would 
require — under  the  standard  in 
S  280.66fa| — that  human  health  be 
protected  from  exposure  to 
contaminants  through  other  appropriate 
measures,  such  as  providing  an 
alternative  water  supply. 

EPA  cannot  project  the  outcome  of  its 
site-specific  approach  to  all  UST 
releases  because  the  consideration 
accorded  to  some  factors,  such  as 
aquifer  resource  value  and  its  current 
and  potential  use,  is  largely  left  to  state 
and  local  pohcy.  If  an  UST  release 
affects  a  public  or  pnvate  dnnking 
water  source,  however,  the  owner  and 
operator  must  expect  that  the  states 
health-based  dnnking  water  standards 
would  apply  to  the  cleanup  If  the  owner 
and  operator  cannot  meet  thfse 
standards  through  cleanup  technologies, 
then  they  should  expect  that  they  will  be 
required  to  provide  an  alternate  source 
of  drinking  water  or  to  provide 
treatment  of  the  water  to  the  people 
affected.  Similarly,  the  owner  and 


operator  should  expect  that  UST 
releases  that  threaten  current  or 
potential  water  supplies  will  come  under 
close  scrutiny  by  the  implementing 
agency.  In  these  cases,  the  corrective 
action  requirements  will  likely  be 
influenced  by  the  mobility  of  the 
contaminants  at  the  site  and  the 
estimated  time  and  spatial  extent  over 
which  the  remaining  contamination  may 
pose  a  threat.  At  a  minimum,  approved 
CAPs  would  likely  include  requirements 
for  lon^-term  monitoring,  continued 
control  of  ground-water  flow  at  the  site, 
and  notice  of  continuing  hazard  in  the 
property  deed. 

The  final  rule  retains  the 
implementing  agency's  authority  to 
require  submissum  of  a  CAP  based  on 
information  received  from  early 
corrective  action  measures.  (EPA 
expects,  for  example,  that  implementing 
agencies  might  choose  this  option  for 
UST  releases  thdt  are  of  great 
magnitude  or  in  close  proximity  (o 
dnnking  water  resources.)  Final 
§  280.66(a|,  however,  has  been  revised 
to  make  clear  that  the  implementing 
agency  must  first  review  the  submitted 
matenai  before  requesting  the 
submission  of  a  CAP  or  additional 
information.  This  section  also  has  been 
revised  to  enable  owners  and  operators 
to  submit  a  CAP  for  soil  and  ground- 
water cleanup  based  on  their  own 
mitialive  and  assessment  of  the  severity 
of  the  release.  They  need  not  wait  for 
the  implementing  agency  to  request  a 
CAP- 

Several  commenters  expressed 
roncem  that  lengthy  reviews  by  the 
implementing  agency  might  slow  the 
pace  of  UST  cleanups,  creating  delays 
that  could  make  implementing  the  final 
CAP  more  difficult,  because  of  the 
spread  of  contamination  while  delays 
persist.  Some  commenters  also 
s'j^ested  that  owners  and  operators 
should  be  allowed — after  a  specified 
length  of  time — to  interpret  inaction  on 
the  pari  of  the  implementing  agency  as 
approval  of  the  CAP. 

Given  the  number  of  releases  that  are 
expected  to  be  detected  in  the  near 
future.  EPA  acknowledges  that  there  is 
potential  for  delayed  cleanups  under  the 
proposed  approach  if  implementing 
agencies  are  unable  to  review  alt  the 
CAPs  in  a  timely  manner.  The  Agency 
concluded,  however,  that  the 
alternatives  suggested  by  commenters 
were  inappropriate.  To  respond  to  this 
issue,  however.  {  280.66(d)  has  been 
added  to  allow  owners  and  operators  to 
begin  cleanup  of  soil  and  dissolved 
contaminants  in  ground  water  without 
CAP  approval  provided  they:  (1)  First 
notify  the  implementing  agency  of  their 


intention  to  begin  cleanup,  (2)  comply 
with  modifications  imposed  by  the 
implementing  agency,  including  hailing 
cleanup  activities,  and  (3)  incorporate 
these  initial  measures  in  the  CAP  to  be 
reviewed  and  approved  by  the 
implementing  agency. 

EPA  has  added  this  provision  with  the 
goal  of  encouraging  effective  and 
expedited  cleanup  of  soil  and  ground 
water.  EPA  emphasizes,  however,  that 
the  implementing  agencies  remain  the 
final  arbiter  for  approving  CAPs. 
Implementing  agencies,  therefore,  can 
require  the  owner  and  operator  to  revise 
their  CAPs  and  to  modify  the  cleanup 
techniques  in  use  at  a  site,  including 
mitigating  adverse  consequences  of 
cleanup  activities.  Since  the 
implementing  agency  retains  this 
authority.  EPA  expects  that  owners  and 
operators  who  choose  to  initiate  cleanup 
prior  to  approval  of  this  CAP  will  select 
cleanup  technologies  that  are  widely 
used  and  recognized  to  be  effective.  EPA 
believes  some  cleanup  techniques,  such 
as  extrachon  and  treatment  of 
petroleum  vapors  from  soils,  can  be 
initialed  with  liUle  nsk  of  worsening 
contamination  at  the  site  EPA  also 
notes  that  states  need  not  adopt  the 
policy  of  owner-  and  operalor-tniliated 
cleanup  for  state  progrum  approval. 
Moreover,  if  states  ch(>oBe  this  option 
they  can  tailor  its  use  to  best  meet  their 
needs.  For  example,  the  implementing 
agency  can  identify  specific  cleanup 
technologies  that  are  widely  applicable 
without  prior  review  or  approval  and 
those  that  always  require  explicit  plan 
approval.  Similarly,  implementing 
agencies  can  decide  to  limit  this  option 
for  use  only  at  releases  from  certain 
USTs.  such  as  petroleum  USTs. 

h.  Reporting  (Proposed  §  280.65}.  The 
reporting  requirements  in  this  section  of 
the  proposed  rule  have  been 
consolidated  with  the  requirements  in 
S  280.51  of  the  final  rule  because  they 
are  part  of  the  release  confirmation 
process. 

i.  Public  Participation  f§  280.67).  The 
proposed  public  participation  rule 
required  implementing  agencies  to 
provide  opportunity  for  public  review 
and  comment  on  all  CAPs  and  to 
consider  these  comments  before 
approving  CAPs. 

Although  commenters  agreed  that 
public  participation  is  desirable,  many 
commenters  expressed  concern  thai 
protracted  public  participation  during 
the  development  of  aii  CAPs  could 
unnecessarily  delay  some  UST  cleanups. 
For  example,  cleanup  efforts  could  be 
delayed  while  the  development  of  a 
CAP  was  submitted  to  lengthy  public 
review  and  deliberation.  Also. 
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mandating  public  participation  for  all 
CAPs  could  divert  implementing  agency 
resources  from  other  cleanup  activities 
iiuch  as  oversight  of  ongoing  cleanup 
operations. 

EPA  agrees  wjth  commenters  who 
urged  that  implementing  agencies  strike 
u  balance  between  the  involvement  of 
the  public  in  corrective  action  decisions 
.*nd  the  someiunea  competing  need  lo 
protect  human  heulih  and  the 
environment  through  quirk  and  effective 
responses  to  an  UST  reltuse.  To 
acknowledge  these  sometimes 
r'^nfTclinc  objfVTiivp':,  the  final  rule  lor 

'  'i'  ■  .blic 

h  „;    ...:^  cinUST 

-Tts,  jlihough  the  public  nred  not 
■  L.lved,  as  A  maltcruf  roulloe.  in  ell 
'.AIM. 

Implementing  egencie*  continue, 
howevf  *  ti  ^  .  .c  the  responsiliillty  and 
HtJt^or  He  pi:bhc  about 

CAP:  iHlif  urrrss  to  ihe 


|i.ir:iCiprtii;^n  >    ^'iift;;:'it';'.;i  fo'  US  i 
corrective  actmn  s:rt:>>&  Iht;  need  for 
ndpquHtp  public  nctsce.  particularly  tu 
those  parlieft  who  could  be  directly 
-iffected  by  th^?  release  and  the  planned 
t  orreciivc  action.  liPA  BxptcLs  thut  the 
public  will  be  provided  adequate 
oppoilimily  lo  parlictpate  in  and  aid  the 
UST  cleanup  prowss. 

EPA  does  not  agree  with  those 
commenters  who  opposed  including  any 
public  participation  requirements  in  the 
UST  corrective  action  nde.  Id  parlicuUr. 
EPA  does  nol  agree  with  the  concerns 
raised  thai  RCRA  does  nol  explicitly 
require  public  participation  under 
Subtitle  I.  EPA  believes  that  seclion  7004 
of  RCRA  specifically  mandates  that  all 
of  the  Agency  s  RCRA  programs  provide 
for  the  opportunity  for  public 
participation,  including  the  RCRA 
Subtitle  1  program.  This  statutory 
mandate,  combined  with  long-standing 
EPA  policies  to  involve  the  public  in  the 
cleanup  of  contaminated  sites,  has 
prompted  EPA's  decision  to  keep  the 
public  participation  requirements  in 
Subpart  F.  In  meeting  this  need, 
however.  EPA  has  intended  to  require 
public  notice  and  participation  in  UST 
corrective  actions  in  a  form  that  does 
not  unnecessarily  disrupt  what  slate 
UST  programs  already  require  and 
provide. 

The  final  rule  requires  public 
notification  and  public  availability  of 
information  on  CAPs.  The  implementing 
agency  must  notify  the  public  about 
each  confirmed  release  requiring  a  CAP. 
This  notification  requirement  remains  as 
proposed,  although  the  rule  no  longer 


mandates  implementing  agencies  to 
formally  consider  and  respond  lo  public 
comment  before  approving  a  CAP.  The 
implementing  agency  must  also  provide 
public  notice  if  implementation  of  the 
CAP  does  not  achieve  ihe  established 
cleanup  levels  and  the  implementing 
agency  is  considering  terminating  the 
CAP  In  most  Eletcs,  those  affected  by 
the  releasr-j  are  often  kept  well  informed 
through  personal  contarts  with  tlie  state 
response  staff.  Today's  requirements  are 
not  intended  to  change  this  practice  of 
personal  contact  a»  nnr  itf  the  first 
points  of  public  notice  in  the  exibting 
slate  UST  pn)gr3:nf(.  This  method  of 
notice  has  been  added  to  the  rule  lo 
make  this  clear.  The  list  of  public  notice 
vehicles  contained  in  the  rulH.  however, 
is  not  inirndftd  lo  he  exhaustive. 

la  addition  to  this  notification 
rcquircmnT^t,  '.l.e  final  rule  requires  the 
tmpl(;mf:n'ing  agency  to  pfrovidf?  public 
arct  3E  to  site  rcteuee  inftirrnation  and 
ilecifilons  rnr,rpm*.:ip  the  CAP  By 
prcvidlr^  -  '  '  ■-'■.cess 

to  infnir  cs 

ensure  '  .      ... 
parbcipaiiim  m  .spiruilic  CAP;,  ol  interest 
lo  the  affected  sectors  of  Ihe  public. 
Because  the  Agency  conetders  psjblic 
nntification  and  public  accc.<}»  to 
informalion  to  be  the  key  components  of 
public  parllcipalion  for  all  CAPs.  ttie 
final  rule  emphasizes  Ihe  importance  of 
these  two  requirements. 

The  implementing  agency  may  hold  a 
public  meeting  to  consider  public 
comments  on  a  CAP  if  uuffirient  public 
interest  is  shown  concerning  a  proposed 
CAP.  EPA  uses  the  phrase  "public 
meeting"  in  the  rule  to  emphasize  that  a 
formal  public  hearing  is  not  required. 
EPA  intends  that  a  public  forum  be 
provided,  in  keeping  with  the  stale's 
administrative  procedures,  to  inform  the 
public  and  allow  public  comment  on  a 
CAP.  The  implementing  agency  will 
decide  when  public  meetings  are 
warranted  on  a  case-by-case  basis.  EPA 
expects  that  large  releases  involving 
extensive  corrective  action  will  include 
correspondingly  more  extensive  public 
participation  because  public 
linderslanding  and  acceptance  is  critical 
lo  the  success  of  these  CAPs. 

In  summary,  the  final  rule  emphasizes 
the  implementing  agency's  lesponsibility 
to  involve  the  public  in  a  manner  that 
best  serves  the  environmental  goals  of 
the  CAP. 

G.  Out-Of-Service  UST  Systems  and 

Closures 

1.  Introduction 

As  discussed  in  the  preamble  to  the 
proposed  rule,  the  principal  objective  of 
the  UST  system  closure  requirements  is 


lo  identify  and  contain  existing 
contamination  and  to  prevent  future 
releases  from  UST  systems  no  longer  in 
service  (52  FR  12757).  Available 
information  suggested  that  UST  systems 
improperly  closed  in  the  past  have  had 
undetected  releases  that  later  required 
corrective  action.  More  of  these  systems 
may  be  found  to  have  leaked  and,  in  the 
future,  require  additional  corrective 
action.  Because  a  large  number  of 
existing  UST  systems  are  expected  tci 
close  in  Ihe  next  5  to  10  years.  n*A 
believes  tlial  it  is  particularly  important 
lo  require  proper  management 
procedures  for  out  of-seni.e  UST 
systems  so  tlial  conlaminalio':  due  Ic 
improperly  closed  UST  systems  can  be 
prevented  from  posing  a  threat  of 
uddilional  release?  in  thp  T'i'-jt*  und 
nireded  conecti",  •    . 
idenl-iAed  av.d  to. 
the  propGsal  ge:         .,     _ 
th^il  proper  closure  is  animp^iitaxit 
BBpert  nfsoiind  UST  munatfemefil 

•I  -     - 

5^ 

Set:..-..  -J.-.      ■       — -;- 
rcQuiiemen'.s  ih.it  must  t>e  complied 
with  at  all  UST  syblems  lempofaM'iy 
closed  fur  less  than  12  months.  Il  bW.. 
requires  tanks  ihii?  do  nut  mt-tl 
lei^uiremenls  lor  new  or  upgraded  UFTr* 
and  tlitit  are  UV^u  out  of  seaice  for  12 
months  or  longer,  to  permanenlly  clo^^. 
Those  USTs  t!mt  do  mbet  re^uitemeni:. 
for  new  or  upgiadcd  USTb  can  remair. 
indefinitly  out  of  scmce.  Section  2C0  7". 
provides  requiremenis  for  permanently 
closing  or  changing  the  service  of  an 
UST  Etystem.  including  identification  mI 
alternative  methods  for  permanent 
closure  and  procedures  for  cominuing 
the  service  life  of  an  UST  syslefa  whan 
it  is  to  be  used  for  the  storage  o{  non- 
regulated  substances.  Section  280.72 
describes  the  requirements  for  assessing 
the  UST  system  excavation  zone  at 
closure.  Section  280.73  requires  owners 
and  operators  to  apply  the  permanent 
closure  and  site  assessment 
requirements  of  the  final  rules  to  UST 
systems  taken  out  of  service  before  the 
effective  date  of  the  regulations,  if  so 
directed  by  the  implementing  agency. 
Section  2M.74  lists  the  recordkeeping 
requirements.  These  proposed 
requirements,  highlights  of  public 
comments  on  them,  and  the  Agencj's 
approach  to  the  final  UST  system 
closure  standards  are  discussed  in  more 
detail  below. 

2.  Temporary  aosure  (S  280.70) 

To  prevent  owners  and  operators  from 
improperly  closing  UST  systems  in  the 
future.  EPA  proposed  requirements  in 
§  280.80  (aHb)  for  tanks  temporarily 
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taken  out  of  service  for  up  to  24  months. 
These  provisions  only  covered  UST 
systems  when  a  regulated  substance 
was  left  in  the  tank  and  did  not 
distinguish  between  unprotected  tanks 
and  protected  tanks  that  met  the 
requirements  for  new  or  upgraded  UST 
systems. 

The  applicabihty  of  these 
requirements  depends  upon  what 
constitutes  (t.*mporary  closure.  Although 
a  number  of  siig^'estions  were  received, 
generally  commenters  recommended 
defining  temporarily  closed  based  on 
both  the  use  of  the  lank  and  how 
frequently  regulated  substances  are 
typically  moved  through  it  The  failure 
to  fill  and/or  lake  regulated  substances 
from  a  tank  on  a  regular  basis,  however, 
was  not  always  considered  to  be  a 
reasonable  criterion  for  determining  the 
tank  was  temporarily  closed. 
Commenters  cited  several  examples  of 
infrequently  used  tanks  where 
temporary  closure  was  not  appropriate, 
including  emergency  generator  tanks 
and  backup  system  tanks  from  which 
fuels  were  not  typically  dispensed  for 
long  periods  of  time. 

The  Agency  believes  that  owners  and 
operators  will  generally  pay  more 
attention  to  tank-s  that  are  used 
frequently  than  to  those  that  are  used 
only  occasionally  or  are  lemporanly 
closed.  Thus,  the  operation  and 
maintenance  procedures  used  to  ensure 
the  integrity  of  a  tank  and  the 
effectiveness  of  release  detection  efforts 
instituted  to  identify  leaks  in  and 
around  a  tanit  will  be  somewhat  related 
to  whether  the  tank  is  bein^  actively 
used  or  not.  Other  possible  factors  in 
determining  whether  a  tank  is 
temporarily  closed  include  adherence  to 
the  normal  operation  and  maintenance 
procedures  at  the  facility,  the  types  and 
amounts  of  regulated  substances  stored 
at  the  facility,  the  likelihood  that  an 
undetected  leak  has  occurred  or  may 
occur  in  the  future,  and  the  potential 
that  the  lank  has  become  a  receptacle 
For  illegal  dumping.  The  Agency  does 
not  intend  that  the  emergency  generator 
and  backup  fuel  system  tanks  cited  by 
commenters  should  be  subject  to 
automatic  closure  requirements  merely 
because  regulated  substances  are  not 
moved  through  the  tanks  on  a  regular  or 
frequent  basis.  If.  however,  the 
infrequent  use  of  such  a  tank  cannot  be 
justified  as  part  of  its  purpose  and/or  if 
the  operation,  maintenance,  or  release 
detection  procedures  associated  with 
the  tank  are  inadequate  or  inconsistent 
with  the  monitoring  procedures  required 
for  operating  tanks,  the  lank  will  be 
considered  temporarily  closed  and,  after 
12  months  is  up.  subject  to  permanent 


closure  requirements  in  accordance  with 
§  280.70(c)  of  the  final  rule. 

Several  commenters  pointed  out  that 
proposed  5  280.80  (a|-(b).  which  covered 
temporary  removal  from  use  and 
temporary  closure,  only  applied  at  tanks 
where  the  regulated  substances  were 
left  in  the  tank  As  a  result,  if  the 
regulated  substances  were  removed 
from  the  tank,  the  proposed  rule 
appeared  to  exclude  LfST  systems*  from 
the  further  application  of  the  temporary 
closure  provisions.  EPA  intended, 
however,  that  the  closure  requirements 
should  be  applicable  to  all  UST  systems 
that  are  taken  out  of  service  regardless 
of  the  quantity  of  regulated  substance 
remaining  in  the  tank.  The  Agency  also 
believes  that  continuation  of  release 
detection  is  not  necessary  when  the 
regulated  substances  and  residual 
malerial  have  been  adequately  removed 
from  the  UST  system.  Therefore,  the 
revisions  to  S  280.70(a)  of  the  final  rule 
subject  tanks  from  whjch  the  regulated 
substances  have  been  removed  to  the 
temporary  closure  provisions,  but  allows 
the  owner  or  operator  to  discontinue 
release  detection  as  long  as  the  UST 
system  is  completely  empty. 

The  final  rule  also  does  not  contain  a 
requirKment  to  test  the  integrity  of  a 
temporarily  closed  tank  before  refilling, 
although  several  commenters  suggested 
that  such  a  lest  should  be  conducted 
before  materials  are  reintroduced  into 
an  empty  tank.  EPA  does  not  agree  that 
such  a  requirement  would  provide 
significant  benefits.  There  is  no 
evidence  that  empty  tanks  are  more 
vulnerable  to  structural  failure  than 
filled  tanks,  In  addition,  the  Agency 
believes  that  the  release  detection 
standards  set  forth  in  the  final  rule  are 
sufficient  to  rapidly  detect  any  leaks  or 
structural  failures  that  may  occur  once 
the  system  is  brought  back  into  service. 

Several  commenters  requested 
guidelines  for  determinmg  when  an 
adequate  amount  of  the  regulated 
substance  has  been  removed  from  a 
tank  to  preclude  the  tank  from  the 
temporary  closure  requirements  In 
response  to  these  comments,  the  final 
rule  makes  it  clear  all  tanks  that 
contained  a  regulated  substance  are 
subject  to  the  temporary  closure 
requirements  regardless  of  the  amount 
of  material  remaining  in  the  tank  when 
it  is  taken  out  of  sen.'ice.  If  the  tank  is 
empty,  however,  the  owner  and  operator 
are  not  required  to  maintain  release 
detection  around  the  tank.  The  term 
"empty"  is  defined  by  incorporating  the 
definition  of  "empty  container"  set  forth 
in  EPA  regulations  under  Subtitle  C  of 
RCRA.  This  definition  requires  all 
materials  to  be  removed  that  can  be 


removed  using  commonly  employed 
practices-  No  more  than  2,5  centimeters 
(one  inch)  of  residue  or  0  3  percent  by 
weight  of  the  total  capacity  of  the  tank 
can  remain  in  the  system.  EPA  believes 
that  this  definition  Is  adequtite  to  ensure 
that  the  regulated  substances  remaining 
in  the  tank  will  not  pose  an 
unreasonable  risk  to  human  health  and 
the  environment  if  a  relea.<ie  oc:curs 
during  the  temporary  closure  period. 

To  prevent  owners  and  operators  from 
indefinitely  postponing  permanent 
closure.  EPA  proposed  in  3  280.ao(c)  that 
all  tanks  be  closed  that  had  been  out  of 
service  for  more  than  24  months.  This 
period  was  considered  a  reasonable 
time  for  tank  owners  and  operators  to 
decide  whether  to  permanently  close  or 
continue  the  use  of  a  lank.  The  period 
recommended  to  be  allowed  for 
temporary  closure  by  commenters 
varied  greatly.  Commenters  cited 
numerous  cases  where  mandatory 
permanent  closure  after  24  months  of 
temporary  closure  was  neither 
appropriate  nor  justified.  Most  state 
regulatory  authorities  commenting  on 
this  proposal  recommendr>d  a  shorter 
temporary  closure  period. 

One  of  the  princ ip-il  r-iasons  cited  by 
the  commenters  recommending 
extending  the  temporary  closure  period 
was  that  tanks  in  compliance  with  the 
appropriate  corrosion  protection  and 
leak  detection  procedures  dn  not  pose  a 
significant  threat  of  future  releases.  The 
commenters  also  argued  that  the 
permanent  closure  of  such  tanks  would 
create  an  economic  hardship  without 
providing  any  significant  environmental 
benefit.  EPA  agrees  with  these 
commenters  that  UST  systems  that  are 
adequately  protected  from  corrosion 
and  equipped  with  release  detection 
systems  pose  a  significantly  tower 
threat  to  human  health  and  the 
environment  than  unprotected  tanks. 
This  conclusion  is  also  consistent  with 
the  comments  submitted  by  state 
regulatory  authorities  that 
recommended  a  reduction  of  the  closure 
period.  Their  recommendations  are 
believed  to  stem  primarily  from  the 
stales'  experience  with  unprotected, 
bare  steel  tanks  and.  consequently. 
strongly  suggest  that  significant  damage 
to  the  public  health  and  the  environment 
could  occur  if  unprotected  tanks  are 
allowed  to  temporarily  close  and  are  left 
unattended  for  long  periods  of  time. 
Therefore,  i  280.70(c)  in  the  final  rule 
reduces  the  allowed  period  for 
temporary  closure  of  unprotected  tanks 
from  24  months  to  12  months.  Any 
temporarily  closed  UST  systems  that  do 
not  comply  with  the  performance 
standards  for  new  tanks  under  §  280.20 
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or  the  upgrade  requirements  for  existing 
tanki  undier  {  28(V21  must  permanently 
close  after  the  12  month  terriporary 
closure  period  ends.  However.  I'ST 
systems  th*it  comply  with  the 
performance  standards  for  new  or 
upgraded  LIST  systems  set  forth  in  the 
final  rule  may  remain  out  of  8er\'ice 
indefinitely  so  long  as  they  remain  in 
compliance  with  the  operation. 
maintenance,  and  release  detection 
requirements  of  the  final  rule.  Since 
spilling  and  overfilling  associated  with 
product  transfer  should  not  be  a 
problem  around  tanks  that  have  been 
temporarily  closed.  UST  systems  are  not 
required  to  satisfy  the  spili  and  overfill 
requirements  for  new  and  upgraded 
systems  in  order  to  be  excluded  from  the 
12  month  permanent/closure  provisions 
in  the  final  rule. 

Many  commenters  also  beheved  that 
owners  and  operators  should  have  a 
mechanism  for  seeking  and  obtaining  an 
extension  of  the  temporary  closure 
period  (to  avoid  the  permanent  closure 
requirements)  on  a  case-by-case  basis. 
These  comments  pointed  out  that  the 
automatic  permanent  closure  of  certain 
types  of  tanks  was  not  appropriate  after 
12  or  24  months  (for  example,  where 
nearby  road  construction  has 
temporarily  closed  the  business  using 
the  tanks).  In  response  to  these 
comments,  a  provision  has  been 
incorporated  allowing  the  implementing 
agency  to  approve  an  extension  of  the 
temporary  closure  period  to  address 
situations  where  permanent  closure  of 
an  unprotected  UST  system  is  not 
appropriate  after  12  months.  To  ensure 
that  the  variance  process  is  not  used  to 
postpone  corrective  action  activities. 
however,  the  owner  or  operator  must 
complete  a  site  assessment  before  the 
extension  can  be  applied  for. 

3.  Permanent  Closure  (5  280.71) 

The  proposed  rule  required  the  owner 
or  operator  of  an  UST  to  notify  the 
implementing  agency  and  assess  the 
excavation  zone  at  least  30  days  before 
permanent  closure.  Several  of  the 
commenters  argued  that  completion  of 
the  site  assessment  at  least  30  days 
pnor  to  permanent  closure  was  not 
.liways  appropriate,  for  example,  in 
cases  wftere  a  tank  is  to  be  closed  by 
removal  or  when  closure  is  part  of  a 
corrective  actioa  In  response  to  these 
valid  comments,  S  280.71|a|  of  the  final 
rule  has  been  revised  to  allow  more 
flexibility  by  requiring  the  owner  or 
operator  to  conduct  an  excavation  zone 
assessment  after  notifying  the 
implementing  agency  but  before 
completion  of  permanent  closure.  The 
final  requirements  continue  to  require 
notification  at  least  30  days  before 


completion  of  premanent  closure.  To 
avoid  any  potential  conflict  between  the 
notification  requirements  of  this  section 
and  the  response  requirements  under 
the  corrective  action  provisions, 
closures  initiated  as  a  result  of 
corrective  actions  under  Subpart  F  are 
not  subject  to  the  notification 
requirements  m  §  2ao.71(a|  because  the 
implementing  agency  will  have  ab^eady 
been  notified  as  part  of  the  correclive 
action  activities. 

The  methods  for  permanent  closure 
were  proposed  in  {  280.80(0  and  the 
revised  methods  are  set  forth  in 
$  280.71(b)  tn  the  final  rule.  Emptying  the 
tank  by  removal  or  filling  with  an  inert 
solid  matenal  was  a  prerequisite  for 
permanent  closure  under  the  proposed 
rule.  The  term  "empty,"  however,  was 
not  defined  In  the  proptised  rule  In 
response  to  those  commenters  who 
argued  thai  the  amount  of  residual 
materials  remaining  in  the  tank  system 
must  be  defined  in  order  to  minimize 
any  future  threat  to  human  health  or  the 
environment,  the  final  rule  requires  the 
tank  to  be  "emptied  and  cleaned  by 
removing  all  bquids  and  accumulated 
sludges."  In  accordance  with  EPA's 
efiort  to  budd  upon  accepted  industry 
consensus  codes,  a  note  following  final 
5  2ao.71(c!  identifies  API  1604  and  API 
1631  as  guidance  on  cleaning  and 
closure  procedures  that  may  be  used  to 
comply  with  these  requirements.  EPA 
believes  thai  following  these  codes 
concerning  the  rerao\  al  of  regulated 
substances  and  cleaning  of  tanks  before 
permanent  closure  will  ensure  human 
health  and  the  environment  are 
protected.  These  codes  also  address  the 
concerns  expressed  by  a  number  of 
commenters  regarding  the  disposal  and 
reuse  of  tanks  that  have  been  removed 
from  the  ground.  Allhough  not  mandated 
in  the  final  rules,  adherence  to  the 
guidance  in  these  codes  concerning 
these  aclivibes  will  ensure  the  safe 
handling  of  tanks  and  will  minimize  the 
risk  of  releases  dunng  closure. 

The  note  following  §  260  71(c)  also 
contains  a  reference  to  the  crilena 
issued  by  the  Nationa!  Institute  for 
Occupational  Safety  and  Health.  These 
criteria  provide  guidance  concerning  the 
prevention  of  deaths  and  injuries  to 
workers  involved  in  the  assessment. 
dt'Conlamination,  and  cleanup  of  spills 
and  leaks  around  underground  storage 
tanks.  EPA  suggests  this  code  is 
particularly  important  to  consider  iji  the 
closure  of  hazardous  substance  tardea. 

The  final  rule  continues  to  allow 
owners  and  operators  to  permanently 
close  tanks  by  either  removing  the  tank 
from  the  ground  or  filling  the  tank  with 
an  inert  solid  material.  S«:'veral 


commenters  recommended  that  the  rule 
require  removal  except  when  the  tank  is 
located  under  or  immediately  adjacent 
to  other  structures.  Their  concerns 
focused  upon  the  potential  for  releases 
of  residual  materials  remaining  in  a  tank 
after  it  is  filled  with  inert  fill  and  left  m 
place.  EPA  believes,  however,  that  thi' 
final  requirement  concerning  the 
removal  of  all  hquids  and  accumulated 
sludges  from  the  tank  (required  b\ 
§  280.71(b)}  and  use  of  the  procedures 
outlined  in  API  1604  and  API  1631  wili 
adequately  prevent  the  future  release  of 
residual  material  afier  a  tank  is  filled. 
TTierefore.  the  final  rule  allows  "r-ither 
method  of  permanent  closure 

Several  commenters  recommended 
further  clarification  of  the  meaning  of 
"inert  solid  matenal. '  The  Agency 
believes  that  permanent  closure  m-place 
will  adequately  rmmmize  the  likelihood 
of  future  releases  only  if  the  inert  fUl 
material  specifications  and  fill 
procedures  used  al  closure  are  adequate 
to  prevent  the  tank  from  surfacing  after 
closure,  will  support  the  structural 
inlegnty  of  the  tank  as  it  detcnorates 
over  lime  (to  avoid  cave-ins),  and  will 
completely  seal  the  tank  and  associated 
piping  from  future  use  as  a  tank  systerr. 
However,  the  Agency  has  decided  to  not 
specify  m  detail  the  materials  for  fillmjc 
a  tank  because  of  the  numerous  choices 
available  and  the  special  considerations 
and  problems  inherent  in  each.  Sand  or 
concrete,  for  example,  may  restrict 
future  cnnstpjcuon  activities  on  the  site 
or  may  complicate  future  removal  and 
corrective  action  acnvities  around  the 
lank.  EPA  believes  that  such  decisions 
should  be  left  to  the  owner  and  operator 
to  make  on  a  site-specific  basis. 

EPA  also  agrees  with  the  commcntors 
who  argued  that  the  permanent  closure 
requirements  set  forth  in  the  proposed 
rule  precluded  the  reuse  of  UST  systems 
for  unregulated  substances.  As  a  re?iu!t, 
sound  tanks  could  be  forceably 
discarded  even  though  this  would  serve 
no  environmental  purpose.  Therefore, 
final  §  280.71(c)  gives  owners  or 
operators  a  third  method  of  closing  an 
UST  system.  This  method  allows  the 
owner  or  operator  to  complete  a  change- 
in-service,  which  wili  allow  the  tank  to 
be  used  to  store  non-regulated 
substances.  To  complete  a  change-tn- 
servtce  and  avoid  the  other 
requirements  under  permanent  closure, 
the  implementing  agenc>'  must  be 
notified  at  least  30  days  before  the 
change-in-ser\ice  is  completed,  and  the 
tank  must  be  cleaned  and  emptied  by 
removing  all  liquids  and  accumulated 
sludges.  In  addition,  the  owner  and 
operator  must  assess  the  site  in 
accordance  with  |  280.72. 
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4.  Assessing  the  Site  a(  Closure 

l§  280,721 

The  requirements  for  assessing  the 
excavation  zone  around  an  UST  system 
were  proposed  in  S  280.80(d).  Several 
assessment  methods  were  hsled  for 
saUsfying  these  requirements,  including 
the  use  of  external  monitoring  release 
dsiectjon  methods  allowed  under 
§  280.4V  Several  commenters 
questioned  the  applicability  of  une  or 
more  of  these  methods  m  certain  9ile- 
specific  situations.  Some  commenters 
suggested  that  other  equally  effective. 
methods  may  be  appropnate.  including 
internal  release  detection  monitonng  it 
was  also  suggested  that  the  nature  and 
extent  of  the  excavation  zone 
assessment  should  take  into 
consideration  various  site-specific 
factors,  many  of  which  focused  upon 
whether  the  tank  is  closed  by  removal 
or  by  closure  in  place 

The  final  rule,  as  set  forth  in  {  280.72, 
specifies  minimum  requirements 
necessary  to  adequately  charactenze 
i.he  presence  of  contamination  where  it 
13  most  hkely  to  be  present  at  the  UST 
site.  All  of  the  methods  listed  m  the 
proposed  rule  have  been  deleted  except 
the  use  of  external  monitoring  release 
detection  methods,  which  continue  to  be 
allowed  if  they  are  operated  in 
accordance  with  the  final  §  280.43 
requirements  at  the  time  of  closure. 
Some  of  the  other  methods  suggested  by 
commenters,  such  as  internal  release 
detection  monitoring,  were  not 
incorporated  into  the  final  rule  because 
they  do  not  monitor  the  condition  of  the 
environment  outside  the  tank.  EPA 
remains  convinced  that  this  ts  an 
important  last  step  before  permanent 
closure  is  complete  to  ensure  prior 
releases  are  not  missed  or  ignored  at 
closure  hke  they  have  been  in  the  past. 

Minimum  assessment  standards  have 
been  set  forth  m  the  final  rule  to 
coincide  with  the  requirements  set  forth 
in  Subparts  E  and  F.  These  standards 
are  designed  to  ensure  that  assessment 
information  ts  representative  of  the 
site  s  condition  and  is  obtained  before 
closure.  In  order  to  be  representative, 
the  measurement  methodology  selected 
by  the  owner  or  operator  must  take  into 
consideration  factors  such  as  the  nature 
of  the  stored  substance,  type  of  backfill 
used  around  the  tank,  and  the  depth  to 
ground  water.  Any  other  factors  must  be 
considered  that  may  be  appropriate  for 
identifying  the  presence  and  source  of 
contamination  from  the  UST  system.  For 
example,  soil  gas  samplmg  could  be 
used  if  the  regulated  substance  contams 
compounds  that  are  highly  volatile  and 
if  the  local  geology  and  hydrology  do  not 
Significantly  restrict  the  movement  of 


the  volatilized  organic  species. 
However,  if  the  regulated  substance 
consists  primarily  of  heavier 
hydrocarbons  and,  as  a  result  the 
concentration  of  vapors  in  the  soil  is 
expected  to  be  very  low.  soil  sampling 
may  be  needed  to  provide  the  necessary 
representative  analytical  results. 

The  site  assessment  methodology 
used  by  the  owner  and  operator  must 
also  consider  the  method  of  closure.  The 
two  allowed  tar.k  closure  methods  may 
be  treated  differently  because  tanks  that 
are  removed  from  the  ground  enable  the 
bottom  of  the  excavation  to  be  visually 
inspected.  A  visual  inspection  of  the 
tank  and  excavation  zone  should 
provide  sufficient  information  for 
determining  if  and  where  the  substances 
stored  in  the  tank  have  leaked  mto  the 
subsurface  soil.  Using  this  information,  a 
variety  of  sampling  methods  may  be 
adequate  to  make  an  initial 
determination  of  the  presence  of 
contamination  and  the  need  for 
corrective  action. 

On  the  other  hand,  the  presence  and 
size  of  leaks  from  tanks  that  are  closed 
in  place  cannot  be  visually  determined 
and.  consequently,  a  more 
comprehensive  assessment  is  necessary. 
Therefore,  several  measurement 
methods  may  be  required  to  determine  if 
contamination  is  present  around  the 
tank.  For  example,  soil  gas  samples  may 
be  used  to  help  identify  where  soil 
samples  should  be  taken.  EPA  believes 
that  these  changes  will  give  the 
implementing  agency  greater  flexibility 
to  consider  a  vanety  of  site-specific 
factors  in  defining  the  nature  and  extent 
of  an  assessment.  For  example,  although 
EPA  believes  that  samples  taken  below 
an  UST  system  will  generally  provide 
the  most  representative  results,  the  final 
rule  would  allow  samples  to  be  taken  at 
any  depth  or  location.  However,  a  state 
inspection  may  determine  that  soil 
samples  taken  from  the  backfill 
surrounding  a  tank  or  soil  gas  samples 
taken  at  depths  where  significant 
volatilization  has  occurred  may  not  be 
representative  and  additional  testing 
could  be  required. 

The  proposed  rule  in  §  2S0.80(e) 
required  the  owner  and  operator  to 
comply  with  the  corrective  action 
requirements  if  a  release  was 
discovered  as  a  result  of  the  activities 
conducted  under  any  of  the  closure 
provisions  or  by  any  other  manner.  As  a 
result  of  comments  that  emphasized  the 
interrelationship  between  the  corrective 
action  provisions  and  the  closure 
requirements,  the  Agency  believes  that 
the  critena  for  initiating  corrective 
action  during  closure  activities  should 
be  the  same  as  the  cntena  for  initiating 


corrective  action  at  any  other  time 
during  the  operational  life  of  an  UST 
system  The  final  rule  sets  forth  these 
criteria  in  S  280.72fb). 

5.  Applicabihtv  to  Previously  Qosed 
UST  Systems  ('§  280.73) 

To  address  contammation  threats 
expected  to  result  from  past  closure 
practices,  EPA  proposed  m  §  280.80(dl 
that  UST  systems  not  properly  closed  m 
accordance  with  recommended  mdu»tr>' 
practices  before  the  effective  date  of  the 
final  regulation  be  revisited  and 
properly  closed.  The  closure  activities 
were  to  include  a  site  assessmeni  of  the 
UST  system,  and  notification  to  the 
implementing  agency.  In  addition,  EPA 
proposed  in  this  subsection  to  exept 
tanks  that  were  previously  closed  in 
accordance  with  one  of  the  existing 
industry  consensus  codes  from  these 
sites  assessment  requirements.  The 
Agency  specifically  requested  comments 
on  these  previsions  in  die  proposal. 

EPA  proposed  lo  apply  the  closure 
rules  retroactively,  recognizing  that 
significant  manpower  and  cost  could  be 
required  lo  locate  all  previously 
abandoned  tanks  and  to  conduct  site 
assessments.  To  reduce  this  burden  and 
focus  only  upon  abandoned  tanks  that 
possed  the  greatest  potential  of  leaking 
in  the  future,  (he  proposed  provisions 
were  Umited  to  tanks  that  had  not  been 
properly  closed  pursuant  to  one  of  the 
industry  consensus  codes  in  existence  at 
the  time.  Those  consensus  codes  were 
believed  to  require  only  removal  of  the 
product  stored  in  the  tank. 

Upon  review  of  numerous  public 
comments  received  on  this  approach,  it 
appears  that  the  procedures  used  to 
close  mo«t  abandoned  tanks  have  not 
been  well  documented  in  the  past, 
making  it  difficult  to  determine  what 
constituted  complianc*-  with  this 
requirement  and  whetner  a  tank  was 
properly  closed.  Moreover,  several 
commenters  argued  that  previous 
industry  consensus  codes  were  not 
designed  to  ensure  containment  of  the 
material  m  the  abandoned  tank  and  may 
have  actually  facilitated  early  releases 
due  to  the  practice  of  punching  holes  in 
the  bottom  of  the  tank.  Thus,  the 
commenters  suggested  that  tank  systems 
closed  by  using  practices  considered 
state-of-the-art  at  the  time  were  just  as 
likely  to  leak  as  those  that  wore 
improperly  closed.  It  was  also  noted  by 
several  commenters  thai  the  retroactive 
application  of  the  closure  provisions  and 
imposition  of  site  assessment 
requirements  upon  owners  and 
operators  of  abandoned  tanks  would  be 
cosily  to  implement  and  would  require 
the  commitment  of  significant  resources 
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by  the  implementing  agencies  to  track 
down  and  enforce. 

EPA  now  believes  that  many  of  the 
concerns  raised  by  commenters  are 
probably  well  founded  if  the 
requirements  were  applied  lo  all  USTs 
closed  before  the  effective  date  of  the 
regulations.  Such  a  "broad  brush" 
approach  would  be  very  difficult,  if  not 
impossible,  to  enforce  because  of 
significant  problems  in  locating  the  large 
number  of  tanks  abandoned  in  the  past. 
in  identifying  previous  owners  and 
operators,  and  m  properly  apportioning 
responsibility  for  the  site  assessment 
and  closure  activities  As  noted  earlier. 
the  lack  of  documentation  would  also 
make  it  difficult  for  the  implementing 
agencies  to  determine  if  a  tank  bad  been 
"properly  closed." 

EPA  continues  to  believe,  however 
that  a  number  of  previously  abandoned 
UST  systems  still  contain  regulated 
substances  or  may  pose  a  threat  to 
human  health  and  the  environment.  As 
discussed  in  the  preamble  of  the  April 
17  proposal,  slate  UST  program  incident 
reports  examined  by  EPA  revealed 
approximately  300  releases  reported 
between  1970  and  1984  that  implicated 
abandoned  UST  systems.  In  addition. 
EPA  expects  more  releases  from  the 
numerous  operating  USTs  closed  before 
the  effective  date  of  the  notification 
requirements  (May  8. 1986)  and  before 
the  effective  dale  of  todays  regulations. 
Because  there  is  a  reasonable 
probability  that  releases  from  such 
tanks  may  pose  a  threat  lo  human  health 
and  the  environment,  the  application  of 
the  closure  provisions  to  these  tanks, 
and  in  particular  the  site  assessmeni 
requirements,  may  be  necessary  and 
appropriate. 

EPA  now  believes  that  for  tanks 
closed  or  abandoned  before  the 
effective  dale  of  today's  regulations,  the 
closure  provisions  should  only  be 
applied  selectively  under  the 
discretionary  authority  of  the 
implementing  agency.  These  agencies 
are  in  the  best  position  lo  identify 
abandoned  tanks  that  may  have  been 
improperly  closed,  and  to  gauge  the 
nature  and  extent  of  the  threat  posed  by 
those  tanks.  They  are  also  better  able  to 
identify  the  responsible  owners  and 
define  the  appropriate  site  assessment 
techniques.  This  approach  is  intended  lo 
enable  the  implementing  agencies  to 
effectively  allocate  their  resources  and 
only  focus  upon  abandoned  tanks  that 
are  auapecled  of  posing  potentially 
significant  problems.  This  revised 
approach  also  reduces  the  unnecessary 
burden  upon  owners  and  operators  of 
the  discovered  abandoned  tanks  by 
eliminating  the  requirement  for  them  to 


revisit  and  conduct  a  site  assessmeni  at 
all  tanks  that  have  been  previously 
closed  and  removes  the  uncertainty 
associated  with  the  "improper  closure" 
standard. 

Therefore,  the  final  rule  deletes  the 
proposed  requirement  to  conduct  site 
assessments  at  all  tanks  improperly 
closed  before  the  effective  date  of  the 
final  regulations.  The  final  rule. 
however,  requires  owners  and  operators 
of  abandoned  tanks  to  comply  with  the 
closure  provisions  if  so  directed  by  the 
implementing  agency  when  il 
determines  there  is  a  reasonable 
probability  that  the  lank  poses  a 
potential  threat  to  human  health  and  the 
environment  either  now  or  in  the  future. 

6.  Closure  Records  (5  280.74) 

The  recordkeeping  requirements 
associated  with  closure  were  set  forth  in 
§  280-80(g)  of  the  proposed  rule.  These 
requirements  have  been  reorganized  in 
the  final  rule  in  5  280,74  but  have  not 
been  significantly  changed.  The 
principal  change  was  the  elimination  of 
the  reference  to  $  280  43  concerning  the 
maintenance  of  release  detection 
records.  Because  these  requirements  are 
in  5  280.70(a)  of  the  final  rule  through 
the  reference  lo  Subpart  D.  and  are 
thereby  made  applicable  to  all  out-of- 
serx'ice  and  closed  UST  systems. 
repetition  of  the  reference  is  not 
considered  necessary. 

H.  Analysis  of  Other  Significant 

Comments 

1.  Reliance  on  Codes  Developed  by 
Nationally  Recognized  Organizations 

As  described  in  the  preamble  to  the 
proposed  rule  (52  FR  12696).  the 
regulations  required  that  all  UST 
systems  be  designed,  constructed,  and 
protected  from  corrosion  in  accordance 
with  a  code  of  practice  developed  by  a 
nationally  recognized  association  or 
independent  testing  laboratory.  In 
today's  final  regulations,  the  Agency  has 
also  included  the  use  of  industry  codes 
for  other  technical  sections  of  the  rule 
(such  as  upgrading  and  repair  of  existing 
USTs).  The  Agency  has  noted 
throughout  today's  final  technical 
regulations  specific  codes  of  practice 
that  have  or  may  be  developed. 

EPA  did  not  receive  any  comments 
that  were  against  or  critical  of  the  use  of 
industry  codes.  One  commenter  did 
express  the  need  for  public  input  during 
the  development  of  Federal  technical 
regulations.  The  Agency  agrees  that 
public  participation  is  necessary  for  the 
development  of  sound  industry  codes 
and  practices.  In  fad,  the  Agency  wants 
to  expand  the  use  of  and  reliance  on 
industry  codes  in  order  lo  provide  a 


means  for  improving  existing  methods  or 
developing  alternative  methods  of  UST 
system  management  EPA  does  not 
intend  to  adopt  inadequate  codes  but 
wants  to  provide  a  flexible  approach  lo 
codemaking  by  relymg  on  nationally 
recognized  organizations  to  develop 
new  and  im.proved  codes  and  practices 
through  a  public  process. 

EPA  is  today  clarifying  this  issue  to 
alleviate  any  future  misunderstandings. 
EPA  interprets  a  "nationally  recognized 
organization"  to  mean  a  technical  or 
professional  organization  that  has 
issued  standards  formed  by  the 
consensus  of  its  members.  The 
organization  should  ensure 
consideration  of  all  relevant  \iewpoints 
and  interests,  including  those  of 
consumers  and  future  or  existing  and 
potential  industry  participants,  and  the 
resulting  standards  should  be  widely 
accepted  and  technically  sound.  Thus, 
any  code  developed  by  an  organization 
should  be  based  upon  a  broad  range  of 
technical  information,  end  performance 
crtieria  should  be  central  elements  of 
the  resulting  standards.  EPA  believes 
that  the  following  organizations,  which 
have  codes  and  standards  referenced  in 
today's  regulations,  are  examples  of 
"nationally  recognized  organizations": 

American  Petroleum  Institute  (APIl 
Assorlaiion  of  Composite  Tanks  (ACT) 
Nstional  AFSQCiation  of  Corrosmn  Engineers 

(NACEl 
National  Fire  Protection  Association  (NFP.^) 
National  L^ak  Prevention  Association 

(NLPAl 
Petroleum  Equipment  Institute  (PEI) 
Steel  Tank  Institute  (STl) 
Underwnters  Laboratory  (UL) 

Other  similar  organizations  may  also 
be  considered  "nationally  recognized." 

The  final  rule  does  not  require  the  use 
of  a  particular  issue  of  any  code.  The 
consensus  codes  are  frequently  revised 
and  updated  The  Agency  believes  that 
requiring  the  use  of  "the  most  recent 
edition"  would  cause  undue  confusion  in 
the  regulated  community.  For  example,  a 
facility  may  be  installed  in  accordance 
with  codes  that  are  current  at  the  time 
but  may  not  have  the  equipment  thai 
meets  the  codes  that  are  current  10 
years  later.  EPA  has  concluded  that  the 
indu5tr>'  codes  that  are  in  effect  at  the 
date  ofpublicalion  of  the  final  rule  are 
protective  of  human  health  and  the 
environment.  The  use  of  future  editions 
of  the  codes  in  place  of  the  editions  that 
are  now  in  effect  is  not  required,  but  is 
encouraged  as  the  updated  codes  will 
probably  provide  for  newer,  more 
effective  technologies  and  practices.  The 
use  of  past  codes  that  have  been 
replaced  by  new  editions  by  the 
effective  date  of  this  rule  is  not  allowed 
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because  some  pdst  recommended 
industry  practicps  were  not  fully 
protective  of  human  healih  and  the 
environment. 

The  Office  of  Management  and  Budget 
has  discussed  regulatory  codes  and 
standards  (0MB  Circuldr  An9.  d^ted 
October  26.  1982).  0MB  encourages  the 
reh'ance  on  voluntary  .standards, 
commonly  referred  to  as  industry 
standards  or  consensus  codes.  The 
developers  of  such  codes  are  called 
voluntary  standards  bodies,  and  are 
defined  by  0MB  to  Include  private 
sec'or,  domestic,  or  multinational 
nrgunizations — such  as  nonprofit 
Drganizations:  industry'  associations, 
professional  and  technical  societies. 
institutions,  or  groups;  and  recognized 
testing  laboratories — that  plan,  develop. 
establish,  or  coordinate  voluntary 
standards.  EPA  interpretation  of  the 
phrase  "nationally  recognized 
..rsanization"  is  intended  to  encourage 
•he  development  and  use  of  voluntary 
sMnd^rd.s. 

Z  Additional  Decisionmaking  Authority 
for  Implementing  Agencies 

As  discussed  elsewhere  in  todays 
Federal  Register.  EPA  is  promulgating 
reqjiremenls  !in  Part  281)  for  judging  the 
stringency  of  slate  programs  to  be 
approved  to  operate  in  iieu  of    the 
Federal  program."  Under  section  9004  of 
RCRA,  the  state  program  must  contain 
specific  progrtim  elements  that  are  no 
less  stringent  that  the  correspondrng 
Federal  technical  requirements  Instead 
of  requiring  a  detailed  hne-by-line 
review  and  comparison  of  state 
requirements  to  Federal  technical 
requirements,  EPA  is  today  findUzing  an 
dpproach  to  program  approval  thai  will 
compare  state  programs  to  the 
attainment  of  several  general  Federal 
obiectives  that  underhe  the  specific 
technical  requirements  provided  in  Part 
280. 

In  support  of  this  approach,  on 
December  23.  1987.  EPA  proposed  to 
include  additional  language  in  the 
technical  requirements  that  was 
intended  to  ensur*this  approval  process 
is  flexibly  implemented  (52  FR  48647).  In 
order  to  establish  the  Federal  objective 
for  each  program  element,  EPA 
requested  comment  on  the  addition  of 
specific  language  into  several  sections 
of  the  technical  standards  that  would 
clarify  the  Agency's  intent  to  allow  slate 
implementing  agencies  to  substitute 
their  own  procedural  and  administrative 
requirements  for  those  set  forth  in  the 
Federal  requirements.  Such 
administrative  requirements,  while 
essential  for  direct  implementatton  of 
the  Federal  program,  do  not  represent 
the  only  possible  approach  for 


protection  of  human  health  and  the 
envirotiment.  and  thus  are  not  part  of 
the  Federal  objectives  for  defining  what 
requirements  must  be  *'no  less  stringent" 
under  section  9004  of  RCRA. 

Today's  final  technical  standards 
include  several  of  these  wording 
changes  proposed  on  December  23, 1987. 
A  list  of  the  speafic  sections  and  the 
changes  that  have  been  made  in  the 
final  rules  are  provided  in  Table  Z. 

Table  2.— Wording  Changes  in  the 
Final  Ruue 


AdcMionai  language  tft  the 

tmtf  rules 

Subpart  B-UST 

Adding   "or   Kconftng   lo 

SysWTO  Dewgn. 

ConsinjctK}n. 

kwtaiiation  and 

agency"  ai  the  end  of 

NotlftC«BOi1:  SoCtMO 

each  paregrapn 

?80  20  (a)(?)(«). 

(b)(2}(tv) 

Subpart  C-Ganoral 

AOdng  "or  n  another  rea- 

Operating 

sonable    kntetravne    es~ 

Requirementsr 

tabiished  by  iha  vnpie- 

Section  280  3i(bMi) 

memmg  agency'  to  the 

Subpan  D— fteleafie 

Addmg    "or    tor    anottter 

Detection.  Section 

2&0  45  (a),  (b),  (c) 

aher  the   lenm   'tor   5 

Soboan  E— Release 
Rooomng, 
iiTve&ligation.  and 
Confirmatwn  Soctjon 
280  50. 
Section  280  S3  ta). 

(b) 
Section  280  53 

(aXD.  (b). 


Subpart  F—Reiaase 

Response  and 
Correctrve  AcT«xi  'or 
UST  Svsiems 
Containng  Peiroieum 
or  Hazardous 
Substances: 
Section  280?t 


SectKXi  280  82(b)  _ 
Secftoo  260  63(b)  _ 
SubpvT  G— Oul-ol- 
ServtceUST 


Closure:  Section 
280  nia) 


years,  and  at  teest 
one  year ' 
Addff>g  or  another  rea- 
sooat>»e  Bm*  per^jd 
specified  by  the  imple- 
meneng  agency"  aher 
the  larm  "24  hours" 
Do. 

Adding  "or  anoiher  roa- 
sonabie  amours  9pec»- 
lied  by  ffw  vnptemenling 
agency"  after  the  term 
"25  galons". 


Adding  w  w*trw^  anotnof 
reaaonabte  penod  ot 
ftme  deternwted  t^  the 
implemenbng  agency 
SfMr  the  dtferent  report- 
feiQ  periodi  of  24  hours. 
20  daytL  45  days,  and 
25  days,  raspecbvoty 
Oo- 
Do 

Adding  "or  another  ree- 
sonaCiie  penod  ol  ivne 
deierrTwwd  by  the  irrt- 
plementing  agency 

atter  the  comma  r\  the 
fm  »f^enca. 


In  general,  the  Agency  decided  to 
include  (his  additional  language  in  the 
final  technical  requirements  to  ensure 
that  different  state  procedural  and 
administrative  approaches  could  be 
judged  no  less  stringent  than  the 


corresponding  Federal  program.  As 
discussed  in  more  detail  elsewhere  in 
today's  Federal  Register.  KPA  has 
concluded  that  different  slate 
procedurtil  and  administrative 
requirements  can  be  uspd  and  still 
achieve  the  underlying  performance 
objective  being  established  today  for 
each  program  element.  It  is  the  Agency's 
intent  to  allow  the  stales  a  significant 
amount  of  discretion  in  this  matter,  as 
long  as  ihey  can  demonstrate  that 
overall  program  performance  in  each 
program  element  will  not  be  adversely 
impacted  by  their  use  of  differing 
administrative  practices  and 
procedures. 

Many  commenters  were  in  favor  of 
this  more  flexible  approach  lo  state 
program  approval  and  most 
recommended  the  additional  language 
be  provided  in  the  final  technical  rules 
to  ensure  a  line-by-hne  review  is 
avoided.  Other  conunenters  expressed 
concern  that  additional  language  in  the 
technical  rules  would  encourage  states 
lo  ignore  the  Federal  mrxlel.  Finally,  one 
commenler  opposed  the  flexible 
approach  and  stressed  the  Agency 
should  "hold  the  line"  in  maintaining 
that  states  adhere  to  national  regulatory 
decisions,  even  if  only  in  procedural 
matters. 

EPA  disagrees  with  those  commenters 
who  opposed  the  addition  of 
implementing  agency  administrative 
discretion  in  the  technical  requirements. 
They  appeared  to  want  lo  hold  states  to 
line-by-line  compansons  lo  the  Federal 
program  as  the  preferred  way  to 
determine  if  they  are  no  less  stringent. 
Thus,  they  were  generally  opposed  to 
Ihe  use  of  Federal  objectives  for 
purposes  of  state  program  approval,  as 
much  as  to  the  addition  of  greater 
discretion  in  the  techmcal  requirements 
that  would  ensure  this  approach  could 
be  implemented. 

As  is  discussed  in  the  preamble  to  the 
slate  program  approval  regulation 
elsewhere  in  today's  Federal  Regiister, 
EPA  has  adopted  the  Federal  objectives 
approach  to  assessing  state  programs 
for  purposes  of  state  program  approval 
Thus,  the  final  technical  standards  rule 
also  includes  the  proposed  language 
providing  additional  authority  lo 
implementing  agencies  with  respect  to 
certain  procedural  or  administrative 
requirements. 

V.  Relationship  To  Other  Aspects  of  the 
UST  System  Program 

A.  Interim  Prohibition 

Section  9003(g)  of  RCRA  SubUtle  1 
sets  forth  requirements  for  tank  systems 
installed  between  May  7, 1965,  and  90 
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days  after  today's  promulgation  of  final 
new  tank  performance  standards. 
During  this  period,  UST  may  be  installed 
unless  it  is  corrosion  protected,  made  of 
noncorrodible  materials,  or  otherwise 
designed  and  constructed  to  prevent 
releases  during  the  operating  life  of  the 
facility  due  lo  corrosion  or  structural 
failure.  The  tank  material(s)  of 
construction  must  also  be  compatible 
with  the  substancels)  lo  be  stored. 
The  final  standards  for  new  tank 
systems  in  today's  rule  (as  discussed  in 
section  IV.  of  this  preamble)  are 
designed  to  replace  the  Interim 
Prohibition  requirements.  These  final 
performance  standards  address  design. 
construction,  installation,  release 
detection,  and  compatibility  for  new 
lank  installations.  The  Interim 
Prohibition  will,  however,  remain  in 
effect  by  regulation  for  those  tanks  that 
have  been  deferred  from  coverage  under 
the  technical  standards  in  Subpart  A 
(e.g.,  some  sumps,  and  field-constructed 
bulk  tanks). 

B.  Notification 

On  November  8. 1985.  EPA  published 
the  Final  Rule  on  Notification 
Requirements  for  Owners  of 
Underground  Storage  Tanks  (50  FR 
46a02j.  A  form  to  be  used  for  the 
required  notification  was  included  as 
purt  of  the  rulemaking. 

The  UST  rules  and  standards  for  new 
tanks  promulgated  today  are  not 
intended  to  aflect  these  established 
notification  requirements  except  to  add 
to  the  information  required  to  be 
aubm.slted  with  the  notification 
requirements  (see  section  IV.B).  These 
existing  requirements  have  been 
recodified  into  §  280.22  of  today's  final 
rule.  Owners  of  existing  UST  systems 
were  required  lo  notify  their  designated 
state  agencies  by  May  8, 1986.  Owners 
of  new  or  replacement  UST  systems 
must  notify  their  designated  state 
agencies  within  30  days  of  bringing  the 
tank  into  use  by  submission  of  Ihe 
November  8. 1985.  Federal  form,\or  an 
approved  alternate  state  nolifit^tion 
form. 

Section  9a02(a){6)  of  RCRA  requires 
that,  beginning  30  days  after  the 
issuance  of  today's  final  new  lank 
perfonnance  standards,  any  person  who 
sells  a  tank  intended  to  be  used  in  a 
UST  system  must  advise  the  lank 
purchaser  of  the  owner's  notification 
requirements.  This  requirement  is 
effective  30  days  after  publication  of  the 
new  tank  performance  standards  that 
are  being  promulgated  today.  This 
requirement  is  codified  in  S  280.Z2{e)  of 
today's  rule. 


C.  Leaking  Underground  Storage  Tank 
Trust  Fund 

Amendments  to  Subtitle  I  of  RCRA 
enacted  as  part  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA)  provide  for  a  Leaking 
Underground  Storage  Tank  Trust  Fund. 
The  amendments  (section  9003(h)) 
provide  funds  for  cleanup  of  petroleum 
spills  from  UST  systems  and  give  EPA. 
and  states  that  enter  into  a  cooperative 
agreement  with  EPA.  the  authority  lo 
respond  to  releases  of  petroleum  from 
UST  systems.  Almost  all  of  the  states 
have  entered  into  these  agreements  with 
EIPA  and  are  now  responding  to 
petroleum  releases  from  UST  systems 
using  Trust  Fund  revenues.  These 
amendments  lo  RCRA  were  necessary 
beciTuse  no  other  Federal  environmental 
program  includes  specific  authority  for 
response  to  releases  of  petroleum  from 
UST  systems,  although  releases  of 
petroleum  affecting  navigable  waters 
can  be  responded  lo  under  section  311  of 
the  Clean  Water  Act. 

Section  9003(h)  provides  that  the 
Administrator  may  issue  an  order 
requiring  corrective  action  prior  lo  the 
promulgation  of  today's  final  corrective 
action  regulations  under  Subtitle  I.  With 
the  promulgation  of  today's 
requirements,  the  Administrator  may 
use  this  same  order  authority,  us  well  as 
Ihe  enforcement  authority  of  section 
9006,  to  require  owners  or  operators  lo 
undertake  corrective  action. 

The  Leaking  Underground  Storage 
Tank  Trust  Fund  is  being  financed  by 
taxes  on  motor  fuels  to  pay  for  response 
costs  in  a  limited  set  of  circumstances. 
Until  the  effective  date  of  today's  final 
technical  standards  December  22. 1988, 
the  Administrator,  or  states  under 
cooperative  agreements,  may  use  the 
Fund  to  pay  for  a  particular  corrective 
action  whenever  the  action  is  necessary 
to  protect  hurnan  henlth  and  the 
environment.  Afier  that  date,  the  statute 
provides  for  the  use  of  the  Fund 
primarily  where  the  financial  resources 
of  the  owners  or  operators  are  not 
sufficient  to  pay  for  the  costs  of 
corrective  action,  or  if  the  owner  or 
operator  is  otherwise  unidentifiable, 
unwilling,  or  incapable  of  carrying  out 
corrective  action  properly-  In  some 
cases,  an  identifiable  and  solvent  owner 
or  operator  may  be  in  compliance  with 
all  UST  financial  rcsponsiblity 
requirements  [to  be  (iiscussed  in  a  later 
Federal  Register  Notice)  but  lack 
financial  resources  lo  pay  the  entire  cost 
of  a  response.  In  those  cases,  the 
Administrator  or  a  state  with  a 
cooperative  agreement  is  authorized  lo 
use  the  Fund  lo  pay  the  costs  that 
exceed  the  level  of  financial 


responsibility  required  of  the  owner  and 
operator  by  the  financial  responsibility 
regulations. 

If  the  owner  and  operator  has  failed  to 
maintain  the  required  level  of  financial 
responsibility,  the  Trust  Fund  may  not 
be  used,  unless:  (1)  There  is  no  solvent 
owner  or  operator  (2)  there  is  an 
imminent  and  substantial  threat  to 
himian  health  or  the  environment;  or  (3) 
there  is  a  need  to  take  corrective  action 
outside  the  facility  including  the 
provision  of  alternative  water  supplies 
or  relocation  of  residents. 

Ninety  days  after  publication  of 
today's  regulations,  cleanups  under  the 
Trust  Fund  must  be  conducted  in 
accordance  with  the  corrective  action 
requirements  (Part  280  Subpart  G). 

D.  Exempted  Tank  Studies 

The  regulations  finalized  today  do  not 
apply  to  certain  tank  systems  that  were 
exempted  by  statute  under  section  9001 
of  Subtitle  1.  Section  9009(d)  and  (e)  of 
Subtitle  I  requires  that  EPA  conduct  a 
study  of  several  of  these  systems  and 
submit  a  report  to  Congress  that 
includes  recommendations  as  to 
whether  these  tanks  should  be  regulated 
in  the  future.  The  Report  to  Congress 
will  be  issued  later  this  year. 

The  Report  lo  Congress  will  cover  the 
following  exempted  tanks  whose 
volume,  including  piping,  is  at  least  10 
percent  belowground: 

•  Farmer  residential  tanks  of  1,100 
gallons  or  less  capacity  used  for  storing 
motor  fuel  for  nontximmerical  purposes, 
and 

•  Tanks  used  for  storing  heating  oil 
for  consumptive  use  on  the  premises 
whore  stored. 

VI.  Relationship  To  Other  Agency 
Programs 

Tliis  section  discusses  Ihe  reldiionship 
of  today's  final  rules  to  cerlain  other 
EPA  regulatory  programs.  This 
discussion  is  for  informational  purposes 
only. 

A.  CERCL\ 

Section  105  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  (CERCLA.  or 
Superfund)  requires  development  of  a 
list  of  national  priorities  among  known 
sites  with  releases  and  threatened 
releases  of  hazardous  substances, 
pollutants,  and  contaminants.  The 
National  Contingency  Plan  (40  CFR  Part 
300)  regulates  development  of  the 
National  Priorities  List  (of  sites  with 
releases)  as  well  as  appropriate 
responses  to  the  most  serious  releases. 
These  regulations  currently  apply  lo 
releases  of  CERCLA-designated 
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hazardous  substances  from  underground 
storage  tanks.  CERCLA.  however,  does 
not  apply  to  releases  of  petroleum  from 
LSTs  or  other  sources. 

Releases  of  hazardous  substances 
from  UST  systems  may  require  removal 
or  remedial  action  responses  by  federal 
or  state  agencies,  m  accordance  with  40 
CP'R  Part  300  Some  UST  releases  of 
hazardous  substances  are  already 
included  in  the  National  Priorities  List. 
When  today's  final  rules  become 
effective  (withm  90  days),  owners  and 
operators  of  LIST  systems  that  release 
hazardous  substances  will  be  subject  to 
the  corrective  action  provisions  of  the 
rules  and.  in  selected  cases,  the  removal 
or  remedial  action  measures  of  40  CFR 
Part  300.  h  18  the  responsibility  of  the 
owner  and  operator  of  a  hazardous 
substance  UST  system  that  releases 
hazardous  substances  to  consult  with 
•he  implementmg  agency  to  determine 
the  appbcabrhty  of  CERCLA 
requirements  and  Subtitle  [  release 
response  and  corrective  action 
requirements  under  Subpart  F. 

Under  sections  102  and  103  of 
CERCLA.  EPA  has  promulgated 
regulations  (40  CFR  Part  302)  that 
identify  h««ardous  substances  and 
quantities  of  releases  of  these  hazardous 
substances  that  must  be  reported  to  the 
National  Response  Center.  Those 
regulations  contain  reporting 
requirements  for  releases  equal  to  or  in 
excess  of  the  established  reportable 
quantities  (RQs).  Under  CERCLA. 
owners  and  operators  of  all  kmds  of 
storage,  transportatioa  and  disposal 
facilities  containing  hazardous 
substances  must  report  releases  to  the 
National  Response  Center.  Owners  and 
operators  of  L'STs  with  releases  of 
hazardous  substances  that  exceed  the 
RQs  set  forth  m  40  CFR  Part  302  will 
continue  to  be  subject  to  those  CERCl-A 
reporting  requirements. 

Under  today's  rule,  ovroers  and 
operators  that  store  hazardous 
substances  in  L'STs  are  also  required  to 
report  spill  or  overfill  releases  of  these 
substances  from  L'STs  that  exceed  the 
RQ  to  the  implementmg  agency  withm 
24  hours,  or  another  period  specified  by 
the  implementing  agency,  and 
immediately  begin  containment  and 
cleanup  of  the  release.  Owners  and 
operators  with  spills  or  overfills  of 
hazardous  substances  from  USTs  that 
are  less  than  the  reportable  quantify  will 
not  be  subject  to  the  release  reportmg 
requirements  although  they  will  still  be 
responsible  to  immediately  contain  and 
clean  them  up. 

B  Hazardous  Waste  Tank  Program 

Under  RCRA  Subtitle  C,  EPA 
promulgated  regulations  for  tank 


systems  containing  hazardous  wastes 
(40  CFR  Parts  264  and  265.  luly  14.  1986) 
including  underground  tanks.  The  RCRA 
Subtitle  I  rules  promulgated  today  apply 
to  L'STs  contairung  "regulated 
substances."  The^e  regulated 
substances  mclude  petroleum  and 
hazardous  substances  defined  in  sectioa 
1011141  of  CERCLA.  except  for 
hazardous  wastes  regulated  under 
Subtitle  C.  The  exclusion  of  hazardous 
wastes  from  the  definition  of  regulated 
substance  avoids  most  of  the 
overlapping  jurisdiction  of  Subtitle  I  and 
Subtitle  C.  An  overlap  in  jurisdiction 
does  exist,  however,  for  USTs 
coniaining  petroleum  wastes  that  are 
subiect  to  the  provisions  of  RCR-^  3014. 
This  overlap  is  discussed  in  the  next 
section. 

There  is  also  a  potential  overlap  in 
jurisdiction  for  USTs  containing 
mixtures  of  petroleum  and  hazardous 
wastes.  Today's  final  rules  resolve  this 
potential  overlap  by  excluding  such 
USTs  from  the  universe  of  L'STs  subject 
to  today's  requirements.  Unless 
otherwise  exempted,  such  L'STs  would 
be  subfect  to  the  requirements  of 
Subtitle  C,  It  is  intended  that  today's 
rules  regulate  a  different  set  of  UST 
systems  from  those  subject  to  regulation 
under  Subtitle  C- 

C.  Hazardous  Waste  Management 
Regulations 

Section  3001  of  the  Resource 
Conservation  and  Recovery  Act  requires 
EPA  to  identify  wastes  that  pose  a 
hazard  to  human  health  and  the 
environment  if  improperly  managed. 
Under  the  regulatory  program 
established  by  Subtitle  C  of  RCRA.  EPA 
has  developed  a  process  that  identifies 
and  publishes  lists  of  hazardous  wastes. 
Generators  must  determine  whether 
their  waste  is  on  one  of  the  lists  in  40 
CFR  Part  261,  Subpart  D,  U  a  waste  is 
not  listed  as  a  hazardous  waste,  waste 
generators  are  required  to  determine  if 
their  waste  is  hazardous  either  by 
testing  it  to  determine  if  it  exhibits  any 
"r.haractenstics. '  based  on  knowledge 
about  the  physical  and  chemical 
composition  of  the  waste-  In  the  latter 
case,  testing  of  the  waste  is  not 
necessary  if  it  is  believed  that  it  would 
not  exhibit  a  hazardous  waste 
characlerislic.  The  waste  generator, 
however,  remains  responsible  for 
making  the  correct  determinations 
concerning  the  characlenstics  of 
reactivity,  corrosivity.  ignilabihty.  and 
extraction  procedure  (EP)  toxicity,  as 
specified  in  40  CFR  Part  281,  Subpart  C. 

1.  Hazardous  Substances 

Many  hazardous  substances  regulated 
by  the  Subtitle  I  tank  rules  are  currently 


on  EPA"3  hazardous  waste  lists  of 
commencai  chemical  products  at  40  CFR 
261.33  (el  and  (f).  The  products  become 
hazardous  wastes  when  discarded. 
including  when  spilled  and  (hen  not 
cleaned  up  and  used  for  their  intended 
purpose.  Soils,  water,  or  other  debris 
contaminated  by  these  products  are 
subject  to  regulaiiim  as  hazardous  waste 
(see  40  CFR  26l.;i:){d|].  A  person 
removing  such  contammated  soil  or 
debris  during  a  cleanup  is  a  hazardous 
waste  generator,  subject  to  S  261.5  or 
Part  262. 

2  Petroleum  and  Petroleum-based 
Substances 

Petroleum-contaminated  soils  are  not 
an  EPA-listed  hazardous  waste.  Based 
on  its  physical  and  chemical  nature, 
petroleum-contaminated  soil  would  not 
exhibit  the  hazardous  characteristics  of 
corrostvily  or  reactivity  under  10  CFR 
Part  261.  Some  state  UST  programs  have 
reported  to  the  Agency  that  they  require 
the  use  of  the  EPA  tests  for  ignilability 
and  EP  toxicity  to  assist  m  making 
decisions  about  whether  to  manage  the 
petroleum-contaminated  soils  on-  or  off- 
site.  Other  states  have  simply  declared 
that  the  soils  are  not  a  hazardous  waste 
and,  therefore,  do  not  require  testing  or 
management  as  a  hazardous  waste- 
Other  states  require  management  of 
petroleum-contaminated  soils  as  a 
"special  waste"  that  must  receive 
special  handling  to  control 
environmental  and  human  health  risks 
believed  to  be  associated  with  the 
volatile  organic  chemical  emissions 
knowTi  to  come  from  such  soils. 

Although  some  stales  require  the  use 
of  the  EPA  tests,  petroleum- 
contaminated  soils  do  not  satisfy  the 
EPA  criteria  for  an  ignitable  hazardous 
waste  A  substance  is  classified  as  a 
hazardous  waste  if  it  exhibits  the 
characteristic  of  ignitability  according  to 
one  of  the  following  four  criteria  (40  CFR 
26121}  as  determmcd  by  using  an  ASTM 
or  Administrator-approved  testing 
procedures.  The  substance  must  be:  (1) 
A  liquid  containing  less  than  or  equal  to 
24  percent  alcohol  having  a  flashpoint 
less  than  140"  F:  (2)  a  nonhquid.  but 
capable  under  standard  temperature 
and  pressure  of  causing  fire  through 
friction,  absorption  of  moisture,  or 
spontaneous  chemical  changes  which 
bums  so  vigorously  and  persistently  that 
it  creates  a  hazard:  (3)  an  ignitable 
compressed  gas.  as  defined  in  49  CFR 
173. 300:  or  (4)  an  oxidizer  as  defined  in 
40  CFR  173.151.  Gasoline-contaminated 
soils  do  not  satisfy  criteria  (11.  (3).  or  (4). 
They  do  satisfy  the  nonliquid 
requirement  of  critenon  (2);  however, 
the  Agency  has  concluded  that  they  are 
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very  unlikely  to  ever  be  capable  of 
causing  fire  by  friction,  absorption  of 
moisture,  or  spontaneous  chemical 
changes.  These  soils,  therefore,  should 
not  be  a  hazardous  waste  under  Subtitle 
C  of  RCRA  due  to  ignitability. 

Several  states  contacted  by  EPA 
reported  that  they  have  conducted 
thousands  of  EP  toxicity  tests  on 
petroleum-contaminated  soils  and  they 
have  never  exhibited  the  characteristic 
of  EP  toxicity  at  numerous  sites 
nationwide  where  soils  were 
contaminated  by  both  leaded  and 
unleaded  gasolines.  This  result  is 
expected  because  the  extraction 
procedure  is  designed  to  identify 
individual  wastes  that  are  hazardous 
due  lo  their  potential  to  leach  significant 
concentrations  of  eight  specific  metals. 
four  insecticides,  and  two  herbicides  in 
a  municipal  landfill  scenario.  When 
subjected  to  the  EP  toxicity  test,  the  only 
constituent  of  concern  for  soils 
contaminated  by  petroleum  is  lead.  The 
extremely  high  adsorption  coefficient  of 
lead,  however,  indicates  that  such  soils 
are  unlikely  to  ever  exhibit  the 
charactenstic  of  EP  toxicity. 

In  summary,  the  evidence  collected  by 
or  reported  to  the  Agency  to-date 
indicates  il  is  very  unlikely  that 
petroleum-contaminated  soils  will  be 
found  to  exhibit  any  of  the 
characteristics  of  hazardous  waste  as 
currently  defined  by  EPA  regulations. 
However,  EPA  is  also  aware  that  there 
are  potential  threats  that  need  to  be 
considered  in  the  management  of 
petroleum-contaminated  soils.  For 
example,  petruleum-cunlaminated  soils 
(particularly  motor  fuels)  can  contribute 
significant  amounts  of  volatile 
compounds  to  the  air  or  be  the  source  of 
dissolved  contaminants  [such  as 
benzene)  in  ground-water  resources. 
Today's  final  regulations  leave  the  off- 
site  management  of  these  concerns  to 
existing  state  and  local  requirements. 
EPA  believes  there  are  several  ways  lo 
properiy  manage  petroleum- 
contaminated  soils  that  are  not 
hazardous  wastes,  including  the 
following  approaches  that  are  already 
being  used  in  various  states: 

•  Define  petroleum-contaminated 
soils  as  a  non-hazardous  waste  that 
requires  disposal  into  permitted  solid 
waste  facihties. 

•  Define  it  as  a  special  waste  that 
requires  special  handling  (such  as  land 
spreading,  heat  treating,  or  disposal  in 
designated  fill  areas)  that  is  tailored  to 
remove  the  threats  posed  by  the  volatile 
constituents  of  the  petroleum. 

•  DeHne  petroleum-contaminated 
soils  as  a  hazardous  waste  that  must  be 
treated  or  disposed  of  under  the 
hazardous  waste  standards. 


EPA  intends  to  study  this  technical 
issue  further  and  provide  more 
information  to  the  public  and  the 
implementing  agencies  concerning 
alternative  ways  to  manage  petroleum- 
contaminated  soils  when  they  are 
managed  on-sile  or  removed  ofT-site. 
This  information  may  include,  for 
evample.  a  description  of  different  test 
methods  that  could  be  used  to 
charactenze  petroleum-contaminated 
soils  in  a  more  meaningful  fashion  than 
present  methods.  EPA  is  currently 
investigating  techniques  to  measure  and 
assess  the  condition  of  petroleum- 
contaminated  soils,  and  handling  and 
treatment  alternatives  that  can  be  used 
ic  properiy  manage  the  potential  risks 
they  pose  to  human  health  and  the 
environment. 

Finally.  EP.^  notes  that  under 
proposed  revisions  to  the  toxicity 
charactenstic  under  the  Agency's 
hazardous  waste  regulations  (40  CFR 
261.24).  benzene  and  a  number  of  other 
compounds  would  be  added  to  those 
constituents  that,  when  measured  in 
waste  leachate.  will  determine  whether 
a  waste  exhibits  a  hazardous  waste 
characteristic.  (Sec  51  FR  21648;  jime  13. 
1986.)  When  these  rule  revisions  are 
issued  in  final  form,  a  large  amount  of 
petroleum-contaminated  soils  that  are 
currently  considered  nonhazardoua  may 
have  to  be  managed  as  hazardous 
waste.  For  example,  all  petroleum- 
saturated  soils  may  be  characterized  as 
a  hazardous  waste  under  the  proposed 
revisions.  EPA  is  unsure  of  the  impacts 
of  this  proposed  rule  change  at  this  time, 
and  in  fact  recently  requested  additional 
pubhc  comments  on  the  levels  for 
benzene  and  other  constituents.  [See  53 
FR  18024;  May  19.  1988.)  However,  the 
public  comment  penod  is  closed  on  this 
issue.  The  Agency  will  provide  further 
guidance  on  this  issue  at  a  later  date. 

D.  Used  Oil  Reguhlions 

Underground  tanks  storing  used  oil 
(e.g..  automobile  and  truck  used 
crankcase  oil)  are  under  the  jurisdiction 
of  Subtitle  I.  Pursuant  to  section 
9001(2)(B}  of  RCRA.  underground  tanks 
containing  "petroleum,  includmg  crude 
oil  or  any  fraction  thereof  which  is 
liquid  at  standard  conditions  of 
temperature  and  pressure  '  '  *"are 
within  the  scope  of  Subtitle  \.  Since  used 
oil  is  primarily  composed  of  petroleum, 
although  It  may  contam  contaminants 
due  to  use  of  the  oil.  il  is  subject  to 
Subtitle  1  requirements.  Owners  and 
operators  of  UST  systems  containing 
used  od  were  required  to  notify 
designated  state  agencies  of  the 
presence  of  such  tanks  by  May  B,  1986. 
Owners  and  operators  of  newly 
installed  used  oil  UST  systems  have 


also  been  subject  lo  the  requirements  of 
the  Interim  Prohibition,  which  has  been 
m  effect  since  May  8, 1985. 

As  discussed  above,  however,  today's 
regulations  exclude  any  tanks  regulated 
under  Subtitle  C  of  RCRA.  Under 
Subtitle  C.  EPA  has  the  authority  to 
regulate  recycled  oil,  and  to  regulate 
used  oil  that  is  disposed  of  under 
Subtitle  C  if  such  oil  is  identified  or 
listed  as  a  hazardous  waste.  Under  the 
authority  of  Subtitle  C  of  RCRA.  EPA 
proposed  lo  list  used  oil  as  hazardous 
waste  (50  FR  4926^-49270.  November  29. 
1985)  and  has  proposed  standards  for 
recycled  oil  (50  FR  49250-4925a 
November  29,  1985).  Since  those 
publications  in  the  Federal  Register. 
several  important  decisions  in  terms  of 
these  proposed  rulemakings  have  been 
made,  namely: 

(1)  Storage  of  used  oil  (even  when 
recycled)  will  be  regulated,  and 

(2)  Recycled  oil  will  not  be  listed  as  a 
hazardous  waste  (51  FR  41900. 
November  19. 1986). 

The  storage  of  used  oil.  however,  is 
not  currently  regulated  as  a  hazardous 
waste  under  Subtitle  C  Unless  and  until 
the  Agency  regulates  the  storage  of  used 
oil  as  a  hazardous  waste  under  Subtitle 
C.  il  will  be  subject  lo  SubUtle  L 
Accordingly,  the  Agency  is  today 
including  application  of  the  technical 
requirements  to  used  oil  UST  fiyslems. 
This  is  discussed  in  further  detail  in 
section  W.A. 

E.  SPCC 

Under  section  311  of  the  Federal 
Water  Pollution  Control  Act,  EPA  has 
promulgated  regulations  for  the 
prevention  of  oil  spills  into  navigable 
waters.  These  rules  (40  CFR  Part  112) 
known  as  the  Spill  Pteveniion  Control 
and  Countermeasure  (SPCC)  regulations 
are  intended  to  prevent  and  contain 
releases  of  oil  into  surface  waters  which 
are  navigable. 

Comparatively  few  UST  sj-slcms  are 
subject  to  SPCC  regulations.  Only  those 
tanks  of  greater  than  42.000  gallons 
capacity  that  are  located  near  navigable 
waters  of  the  U.S.  or  adjoining 
shorelines  may  be  affected.  UST 
systems  which,  due  to  their  location, 
could  reasonably  be  expected  lo 
discharge  oil  into  or  upon  navigable 
waters  of  the  United  States  or  adioimng 
shorelines  and  which  have  a  storage 
capacity  greater  than  42.000  gallons  are 
subject  lo  both  todav's  rules  and  the 
SPCC  rules. 

F  DOE  High-level  RadiooctJve  Waste 
Program 

Under  the  Atomic  Energy  Act  of  1954 
142  U.S.C.  2001  etseq.Y  the  U.S. 
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Department  uf  Energy  (DDE)  has 
promulgated  njles  for  the  rr.c'inagement 
of  high-levei  radioactive  waste  resulting 
from  atomic  energy  defense  activity 
DOE  Orders  5480,1.  54fl0.2,  and  58202 
regulate  the  underground  storage  of 
these  wastes,  including  rorrective 
actions  in  the  event  of  a  release. 

The  L'ST  rules  include  ihe  storage  of 
radioactive  waste  because  any 
radionuclide  is  a  "hazardous  substance" 
under  CERCLA  and  thus  a  regulated 
substance  under  Subtitle  I.  However,  in 
view  of  the  differences  m  high-level 
radioactive  waste  from  other  RCRA 
Subtitle  I  regulated  substances  and  the 
much  larger  tanks  storing  this  waste, 
EPA  is  today  deferring  regulatory  action 
on  these  DOE  radioactive  waste 
facilities.  Until  a  determination  is  made 
as  to  whether,  and  how,  the  UST  njles 
should  apply  to  DOE  facilities  storing 
high-level  radioactive  wastes,  today's 
UST  requirements,  except  corrective 
action  and  the  Interim  Prohibition 
requirements,  do  not  apply  to  these 
facilities-  More  details  are  provided  on 
this  in  section  I\'.A. 

VII.  Economic  and  Reguiator>  Impacts 

Section  VII  A.  discusses  the 
Regulatory  Impact  Analysis  of  the  final 
rule  required  by  Executive  Order  12291. 
Section  VII. B-  discusses  the  analysis  of 
the  effects  of  the  final  rule  on  small 
businesses  required  by  the  Regulatory 
Flexibility  Act.  Section  VII.C.  addresses 
requirements  under  the  Paperwork 
Reduction  Act,  [A  full  draft  of  the 
Regulatory  Impact  Analysis  for  the  final 
rule  IS  available  as  part  of  the 
background  docum.ents  supporting  this 
rulemaking-) 


A.  Regulatory'  Impact  Analysis 
1.  Executive  Order  12291 

Executive  Order  12291  (46  FR  13193. 
February  19, 1981)  requires  regulatory 
agencies  to  conduct  a  Regulatory  Impact 
Analysis  (RIA)  for  any  major  rule.  EPA 
has  conducted  an  RIA  to  assess  the 
regulatory  impacts  of  the  technical 
standards  rule  for  USTs  based  on  the 
guidelines  contained  in  the  Office  of 
Management  and  Budgt-t  s  "Interim 
Regulatory  Impact  Analysis  Guidance" 
and  EPA's  "Guidelines  for  Performing 
Regulatory  Innpact  Analysis."  The 
objective  of  the  analysis  is  to  examine 
the  anticipated  costs,  benefits,  and 
impacts  of  the  final  rule  rather  than  to 
select  a  regulatory  option.  Based  on  the 
results  of  the  analysis,  the  Agency  has 
concluded  that  the  technical  standards 
regulations  being  promulgated  today 
represent  a  major  rule  that  produces 
significant  net  benefits  to  society. 

As  described  in  today's  preamble, 
these  technical  standards  pertain  to 
tank  system  design,  construction,  and 
installation,  leak  detection, 
recordkeeping,  reporting,  closure,  and 
corrective  action.  For  the  proposed  rule 
[52  FR  12761-12769).  EPA  conducted  an 
RIA  to  compare  several  regulatory 
alternatives.  Each  of  these  alternatives 
is  discussed  in  detail  in  the  "Regulatory 
Impact  Analysis  for  I*ropoBed  Technical 
Standards  for  Underground  Storage 
Tanks"  (April  1987),  (This  RIA  for  Ihe 
proposed  rule  is  contained  in  Appendix 
B  of  the  RIA  for  the  fmal  rule  )  The  RIA 
for  Ihe  Final  rule  does  not  consider 
various  options.  Instead,  it  concentrates 
on  the  impacts  of  Ihe  provisions  of  the 
final  rule  (see  sections  III.  and  IV,  of 


todays  preamble  for  a  full  description  of 
the  requirements  of  the  final  rule.) 

The  final  rule  refines  the  proposed 
rule  (April  17.  1987|  by  phasing  in 
requirements  for  release  detection  over 
a  period  of  5  years  for  existing  tanks 
(based  on  the  age  of  the  lank)  and  by 
establishing  more  stringent  requirements 
for  pressurized  piping  Most  of  the  other 
requirements  in  the  final  rule  pertaining 
to  corrosion  protection  and  release 
detection  are  the  same  as  in  the 
proposed  rule. 

2.  Casts 

Compliance  with  the  rule's 
requirements  for  release  detection, 
system  inspections  and  upgrading,  and 
corrective  action  will  require  large 
expenditures  by  most  UST  owners  and 
operators,  In  addition,  the  large 
population  of  USTs  means  that  the  total 
costs  for  all  USTs  will  be  substantial 
from  the  standpoint  of  the  economy  as  a 
whole. 

Table  3,  column  2.  displays  the  costs 
of  the  final  rule  for  the  entire  UST 
population,  by  category  of  costs.  These 
cost  estimates  represent  costs 
calculated  using  the  UST  Model,  a 
model  developed  by  the  Agency  to 
simulate  the  release  and  transport  of 
petroleum  products.  These  estimates 
assume  a  total  of  1.7  million  USTs  and  a 
total  of  30  years  of  costs  after 
promulgation  of  the  rule,  discounted  at  a 
rate  of  3  percent  annually.  Based  on 
EPA's  analysis  and  assumptions,  the 
estimated  cost  of  the  final  rule  is 
expected  to  be  approximately  S69  billion 
over  a  period  of  30  years,  or  S3.6  billion 
per  year  (discounted  at  a  rate  of  3 
percent). 


Table  3,— Costs  Under  the  Base  Case  and  Final  Rule 


Total  OW.  M  USTs 

Cost  componeot 

Bus 

case 
(mUlom) 

Final  rul* 
(mttons) 

Total 
(naikm) 

Per  UST 

S1S.e90 

440 
'0 

$32,300 

4.9a0 
31.970 

$12,410 
4.540 
31.970 

$7,300 

2.670 

18.800 

otw 

20.330 

6».2S0 

4S.920 

28.770 

Source  UST  Model  runs   Afxfl  1968 

'  No  cost  IS  ascfbed  '^«fe  E)eca<jse  rto  cotrecirve  acoon  is  fequrod  m  the  base  cas«. 


In  order  to  evaluate  the  incremental 
costs  of  the  final  rule,  EPA  estimated  the 
costs  that  would  be  incurred  by  UST 
owners  and  operators  in  the  absence  of 
any  further  regulations.  These  costs  are 
presented  in  column  1  of  Table  3  as  base 
case  cost.  Subtracting  the  base  case 
costs  from  the  costs  under  the  final  rule 
yields  the  incremental  cost  of  the  final 


ruU-  shown  by  cost  category  in  Table  3, 
column  3  This  incremental  cost  is 
expected  to  be  approximately  $48  billion 
over  30  years  or  $2.5  billion  on  an 
annual  basis  [discounted  at  an  annual 
rate  of  3  percent].  The  administrative 
costs  of  implementing  the  final  rule  are 
not  included  m  this  analysis. 


3.  Benefits 

The  final  rule's  requirements  for  leak 
detection  and  prevention  and  corrective 
action  will  provide  society  with  a 
variety  of  benefits.  The  benefits  are 
defined  as  reductions  in  damages  under 
the  rule  in  comparison  to  the  base  case. 
Two  kinds  of  damages  are  considered  in 
Ihe  RIA:  Those  that  occur  before  a 
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release  is  delected,  such  as 
contamination  of  private  and  public 
wells;  and  those  that  occur  after  a 
release  is  detected,  such  as 
contamination  of  soil  and  ground  water. 

The  pre-detection  damages  are  S2,l 
billion  under  the  final  rule,  and  $4.8 
billion  in  the  base  case.  The  incremental 
benefits  of  regulation  resulting  from  this 
decrease  in  pre-detection  damages  are 
therefore  S2.7  billion.  The  post -detection 
damages  are  estimated  to  be  $52.8 
billion  under  the  base  case,  and 
negligible  under  the  final  rule.  (Under 
the  final  rule,  corrective  actions  must  be 
performed  as  soon  as  a  release  is 
detected  which  accounts  for  this  drastic 
reduction  in  post-detection  costs.)  The 
incremental  benefits  of  regulation 
resulting  from  a  decrease  in  post- 
detection  damages  are  therefore  S52.8 
billion.  The  total  incremental  benefits  of 
the  rule,  including  the  benefits  from 
reduction  in  both  pre-  and  post- 
detection  damages,  are  $55.5  billion  ($2.7 
billion  due  to  reduction  of  pre-detection 
damages  and  $52.8  billion  due  to 
reduction  of  post-detection  damages). 
The  yield  in  benefit  for  each  UST  is 
about  $31,000. 

EPA  believes  that,  in  addition  lo  the 
benefits  summarized  above,  many 
additional  benefits  of  release  detection 
and  prevention  cannot  be  expressed 
quantitatively  or  in  purely  monetary 
terms.  Examples  of  these  important 
benefits  include  the  prevention  of  added 
risks  to  human  health,  the  value  of 
preventing  damage  lo  the  ability  of 
streams  to  support  life,  and  the  basic 
value  of  preventing  contamination  of 


ground-water  resources  whether  or  not 
they  are  currently  being  used. 

In  an  attempt  to  provide  some 
measure  of  these  benefits.  EPA  has 
quantified  the  health  benefits  of  the 
release  detection,  prevention,  and 
corrective  action  portion  of  the  final 
rule,  bul  has  expressed  the  benefits  in 
terms  of  cancer  cases  avoided  and  the 
reduction  in  numbers  of  USTs  posing 
cancer  ri.sks  in  excess  of  a  specified 
threshold  (Table  4).  Of  the  two 
scenarios  shown  m  Table  4.  one 
scenario  assumes  that  people  will  no! 
use  water  that  smells  or  tastes  badly. 
The  other  scenario  assumes  that  people 
will  use  water  whether  it  seems 
contaminated  or  not. 

Table  4.— Reductions  in  Health  Risks 
Due  To  Release  Prevention  and  De- 
tection IN  THE  Final  Rule 
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4.  Cost  Effectiveness  of  the  Final  Rule 

A  comparison  of  the  incremental  costs 
of  the  final  rule  to  its  incremental 
benefits  Is  shown  in  Figure  6.  The  figure 
shows  the  incremental  costs  of  the  final 
rule  to  be  S48.9  billion,  which  include 
repair,  system  upgrading  and 
replacement,  release  deleclion.  and 
corrective  action  for  the  entire 
population  of  1.7  million  USTs.  In 
contrast,  the  incremental  benefits  of  the 
rule  arc  estimated  lo  be  S55.5  billion. 
These  benefits  consist  largely  of 
reductions  in  damages  occurring  after 
releases  are  detected,  but  also  include 
reductions  in  well  and  vapor  damages 
and  lost  product  occurring  before  the 
detection  of  releases.  By  subtracting 
costs  from  benefits,  the  net  dollar 
benefits  of  Ihe  final  rule  over  the  next  30 
years  are  estimated  to  have  a  present 
value  of  S6.6  billion,  or  S4.000  per  UST. 
In  addition  to  the  benefits  measured  in 
dollar  terms,  the  rule  also  significantly 
reduces  damages  to  human  health  and 
the  environment. 
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5.  Economic  Impacts  on  Existing 
Facilities 

An  economic  impact  analysis  wds 
performed  for  the  general  industry'  and 
retail  marketing  sectors  havmg 
petroleum  USTs  and  for  firms  having 
hazardous  substance  USTs.  TTie  results 
of  this  analysis  indicate  that  firms  in  the 
retail  motor  fuel  marketing  sector  would 
be  most  adversely  affected,  for  several 
reasons:  they  have  a  greater  number  of 
small  firms  thai  are  more  vulnerable  to 
significant  regulatory  expenditures; 
regulatory  expenditures  in  this  sector 
are  likely  to  be  greater  because  motor 
fuel  retail  outlets  generally  have  the 
greatest  number  of  USTs  per  outlet:  and 
firms  in  the  retail  mntor  fuel  marketing 
sector  do  not  have  the  option  of  closing 
thotr  USTs  and  using  alternative  storage 
methods.  The  RIA  reaches  the  FoUowing 
ronclusions: 

•  By  year  ten.  43  percent  more  small 
firms  are  projected  to  close  under  the 
final  rule  than  m  the  base  case. 

•  Most  economic  impacts  of  the  final 
rule  occur  in  the  first  5  years  after  its 
imposition. 

•  Most  ciosures  of  existing  outlets  are 
caused  by  corrective  action  expenses. 

•  Were  corrective  action  to  be 
performed  in  the  base  case  as  well  as 
under  the  final  rule,  the  model  predicts 
that  a  higher  percentage  of  outlets 
would  survive  under  the  final  rule  than 
m  the  base  case. 

B.  Integration  of  Technical  Standards 
and  Financial  Responsibility  Rules 

EPA  prepared  separate  RlAs  for  the 
proposed  technical  standards  and 
financial  responsibility  rules  in  order  to 
estimate  the  costs  and  economic 
impacts  of  each  proposed  rule.  As  many 
commenters  pointed  out.  a  major 
weakness  of  this  approach  was  that  the 
two  RIAs  could  not  easily  be  used  lo 
assess  the  combined  impacts  of  the 
proposed  technical  standards  and 
financial  responsibility  rules  lo 
construct  an  "after  regulation"  picture  of 
the  regulated  community.  Commenters 
also  noted  that  certain  indirect  costs 
that  would  be  imposed  on  the  regulated 


community  were  not  included  in  either 
RLA.  They  explained  that  m  order  to  buy 
insurance  to  satisfy  the  financial 
responsibility  requirements.  UST 
owners  and  operators  would  have  tu 
upgrade  their  USTs  by  installing  release 
detection  systems  sooner  than  required 
by  the  technical  standards  rule. 

In  response  to  these  comments.  EPA 
has  revised  its  approach  in  preparing 
the  RIAs  for  the  final  rules,  so  that  the 
two  RIAs  now  perform  the  following 
functions: 

*  Account  for  the  indirect  costs  of 
having  lo  upgrade  tank  systems  sooner 
to  procure  financial  assurance:  and 

•  Estimate  the  combined  costs  and 
economic  impacts  of  both  sets  of 
requirements. 

The  RIA  for  the  financial 
responsibility  rule  assumes  the  technical 
standards  rule  in  its  base  case  in  order 
to  estimate  its  costs  and  economic 
impacts.  The  costs  incurred  in 
upgrading,  replacing,  retrofitting,  and 
corrective  action  are  attributed  to  the 
technical  standards  rule.  Costs  incurred 
to  upgrade  sooner  than  required  by  the 
technical  standards  rule  in  order  to 
obtain  financial  assurance  are  attributed 
to  the  financial  responsibility  rule.  By 
using  the  technical  standards  rule  as  the 
base  case  and  computing  the 
incremental  costs  of  the  financial 
responsibility  rule,  the  overall  costs  to 
the  regulated  community  can  be 
estimated  properly. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
of  1980  (5  U.S.C.  601  et  seq  }.  agencies 
publishing  a  proposed  or  final  rule  must 
prepare  and  make  available  for 
comment  a  Regulatory  Flexibility 
Analysis  that  describes  the  potential 
impact  of  the  rule  on  small  entities  (i.e.. 
small  business,  small  organizations,  and 
small  government  jurisdictions).  The 
purpose  of  the  Regulatory  Flexibility  Act 
is  lo  ensure  that  regulations  do  not 
impose  unnecessary  costs  or  other 
burdens  on  such  entities.  As  part  of  its 
RIA.  EPA  has  examined  the  potential 
impact  of  today's  rule  on  small  entities 
and  has  concluded  that  the  rule  will 


have  a  significant  impact  on  a 
substantial  number  of  small  entities,  as 
described  below: 

1.  Small  Entities  Polentially  Affected  by 
the  Rule 

The  Agency  divided  the  businesses 

potentially  affected  by  the  rule  into 
three  categories:  Firms  engaged  in  retail 
motor  fuel  marketing  (e.g..  gasoline 
service  stations),  fi.-Tns  engaged  in  other 
businesses  (general  mdustr>'  category), 
and  local  government  entities.  EPA 
focused  the  emphasis  of  the  Regulatory 
Flexibility  Analysis  on  the  retail  motor 
fuel  marketing  sector  because  (1)  all 
firms  in  this  sector  must  store  their 
product  in  underground  storage  tanks; 
(2)  about  three-quarters  of  all  retail 
motor  fuel  outlets  are  owned  or 
operated  by  small  businesses:  and  (3) 
the  data  base  for  this  sector  is 
reasonably  accurate  and  will  capture 
the  most  severe  small-business  impacts 
likely  to  occur  as  a  result  of  the  rule. 

a.  Small  Businesses  in  the  Retail 
Motor  Fuel  Marketing  Sector.  For  this 
Regulatory  Flexibility  Analysis,  small 
businesses  in  the  retail  motor  fuel 
marketing  segment  are  defined  as  firms 
with  less  than  S4.6  million  in  annua! 
sales  and  include  all  firms  with  only  one 
or  two  outlets.  Firms  with  S4,6  million  in 
sales  will  typically  have  approximately 
S500.000  in  assets  and  a  net  worth  of 
about  5250,000.  EPA  estimates  that  in 
1984.  small  businesses  either  owned  or 
operated  72  percent  of  the  193.(KX)  retail 
motor  fuel  outlets  in  the  United  States. 

To  examine  the  rule's  potential 
economic  impact  on  small  businesses. 
EPA  estimated  the  rates  at  which 
existing  firms  in  the  retail  motor  fuel 
marketing  sector  would  leave  the 
industry  with  and  without  regulations. 
For  the  purposes  of  this  analysis,  EPA 
estimates  that  these  outlets  have 
historically  tended  to  exit  the  industry 
at  a  rate  of  3  lo  4  percent  per  year.  If 
releases  occur  at  the  level  estimated  by 
the  RIA  and  no  revenue  increases  are 
possible  for  small  businesses,  this  rale 
would  increase  to  6.2  percent  per  year, 
assuming  average  corrective  action 
costs. 
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b  Small  Businesses  in  the  Genera/ 
Industry  Sector.  An  estimated  24  to  41 
percent  of  all  USTs  in  the  general 
industry  sector  are  owned  by  firras  with 
less  than  SI  million  in  assets  A  typical 
small  firm  m  this  segment  was  assumed 
to  have  $300,000  in  assets  and  net  profits 
of  $21,000  a  year.  Overall,  these  firms 
represent  about  12  percent  of  all  UST- 
owning  firms  m  the  general  industry 
sector. 

The  coat  of  corrective  action  for  non- 
plume  release  {i.e..  no  ground-waler 
contamination)  would  leave  a  small 
ijeneral  industry  firm  m  severe  financial 
distress,  and  the  cost  of  corrective 
dction  for  a  plume  release  (i.e.. 
contamination  of  ground  water)  would 
lead  to  the  failure  of  the  firm.  Replacmj^ 
a  tank  would  cause  a  small  general 
industry  firm  a  temporary  financial 
hardship:  however,  this  hardship  would 
not  senously  threaten  the  survival  of  the 
firm. 

c  Smail  Local  Government  EntitiPS- 
Local  government  entities  of  all  sizes 
own  USTs.  In  1982.  the  typical 
municipality  with  a  population  less  than 
50,000  had  general  revenues  of  $1-7 
million.  The  costs  of  replacing  even  a 
single  UST  would  represent  2  percent  of 
the  revenue  of  such  a  municipality,  a 
significant  expenditure  that  would  have 
to  be  taken  into  account  when  planning. 
A  corrective  action  that  required 
cleaning  up  a  dispersed  plume  would 
represent  more  than  13  percent  of  the 
general  revenues  of  such  a  community,  a 
sum  that  would  probably  cause  severe 
financial  distress. 

in  1982.  of  the  36.888  local 
governments  classified  as  counties, 
municipalities,  and  townships.  37.581 
(approximately  97  percent)  had 
populanons  of  50,000  or  less.  Almost  all 
UST-owning  local  governments  would. 
therefore,  be  subject  to  potentially 
substantial  economic  impacts  under  the 
technical  standards  rule  if  an  UST 
release  occurred. 

C  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  (44  U.S.C  3501  et  seq. ) 
and  have  been  assigned  OMB  Control 
Number  2060-0068.  Reporting  and 
recordkeeping  burden  on  the  public  for 
this  collection  is  estimated  at  8.265.220 
hours  for  the  1,750.000  respondents,  with 
an  average  of  4  hours  per  response 
These  burden  estimates  include  all 
aspects  of  the  collection  effort  and  may 
include  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 


needed,  and  completing  and  reviewing 
the  collection  of  information. 

If  you  wish  to  submit  comments 
regarding  any  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  or  if  you  would  like 
a  copy  of  the  informatinn  collectton 
request  (please  reference  ICR  «tl3eO). 
contact  Rick  Westlund.  Information 
Policy  Branch.  PM-223,  U  S. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washington.  DC  20400  (202- 
382-2745);  and  Marcus  Peacock.  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503 

List  of  Subtects  in  40  CFR  Part  280 

Admirustration  practice  and 
procedures.  Confidential  busmesa 
information.  Ground  wtiler,  Hazardous 
matenals.  Reporting  and  recordkeeping 
requirements.  Underground  slurage 
tanks.  Water  puilutjun  control.  Water 
supply. 

September  8  19R8 
Lae  Thomas. 

Administrator 

For  the  reasons  set  out  m  the 
Preamble.  Part  280  of  Title  40  of  the 
Code  of  Federal  Regulations  is  revised 
to  read  as  follows. 

PART  280— TECHNICAL  STANDARDS 
AND  COfUtECTIVE  ACTION 
REQUIREMENTS  FOR  OWNERS  AND 
OPERATORS  OF  UNDERGROUND 
STORAGE  TANKS  <UST) 

S4rfipan  A    Pfognwi  Scope  and  tntehm 


230.10     Appticability. 

2ao.n    Interim  prohibition  for  deferred  UST 
systems. 

280-12    DeTmiUons- 

Subpert  fr— UST  Systems:  Design, 
Construction,  Instsftstlon  snd  MoUflcslion 

2a0.2O    Performance  standards  for  new  l.'ST 

systems, 
zao^l     Upgrading  of  existing  irST  systems 
2aO  22    Notification  requirements 

Subpart  C — OensrsI  Operating 
Re 


280.30    Spill  and  overfill  control 
280-31     Operation  and  maintenance  of 
corrosion  protpclion. 

280.32  CompaUbility. 

280.33  Repairs  allowed. 

280  34    Reportina  and  record  kef  ping 

Subpsrt  D    ns*ssss  Detsctton 

280.40  General  requtremenls  for  all  UST 
systems. 

280.41  Requirements  for  petroleum  UST 
systems. 

280  42    Requirements  for  hazardous 
substance  UST  systems. 


280  43    Methods  of  release  delectioo  For 

tanks. 
280  44     Melhods  of  release  detection  for 

piping 
280  45     Rtrleaw  delection  ri'cordkeepLng. 

Subpart  E — flslssss  Reporting. 
InvesOgatton.  snd  Conflrmation 

2aaS0    Reporting  i)f  suspected  relfases 
280.51     InvestisAtion  due  to  off-site  impacts. 
280.&2     Release  invetbgelion  and 

confimuiUan  step*. 
280.53    Reporiinx  and  cleanup  of  spills  and 

overflils- 

Subpart  r  nateasa  Response  and 
Corrective  Action  for  UST  Systems 
Containing  Patrolsum  or  Haurdous 
Substances 

280.60     GeneriiL 

28aBl     Initial  resp«>n»e 

280.&2    Initial  abatement  m«()sure»  and  site 
check. 

280-63    Initial  site  characteriuition. 

280&4     Kree  product  removal 

28a63     lnve4iligations  for  soil  and  ground- 
water cleanup 

280-66    Cdrrpclive  action  plan 

280  67     public  parttripation 

Subpart  G— Out-of-Service  UST  Systems 
■ndCloeure 

280.70    Temporary  closure. 

280  71    Permanent  closure  and  changes-in- 

service, 
280  72    Assessing  the  site  at  doatire  or 

chanj{e~in-tervtc« 
280.73    Applicability  to  previously  closed 

UST  systems. 
ZHa74    Closure  records. 
Appendix  I — Noiificaiton  for  Underground 

St()rs>;e  Tanks  (Form). 
Appendix  If — Ust  of  Agendes  Designated  to 

Receive  Notifications 
.^[iptmilix  III— Statement  for  Shipping  Ttckets 

and  Invoices 
Aulhorily:  42  U-S.C  8912.  8891,  6a91(aJ. 
6991(bl.  6991(ct.  fi991id).  e9Snie).  6^1(0. 
8991[h| 

Subpart  A — Program  Scope  and 
interim  ProMfomon 

$2fto.i0    AppMcabliiy. 

(a)  The  requirements  of  this  part  apply 
to  all  owners  and  operators  of  an  UST 
system  as  defined  in  5  280 12  except  as 
otherwise  provided  m  paragraphs  (b), 
(c|.  and  (d|  of  this  section  Any  UST 
system  listed  in  paragraph  (c)  of  this 
section  must  meet  the  requirements  of 

\  28011. 

(b]  The  following  UST  systems  are 
excluded  from  the  requirements  of  this 
part: 

(1}  Any  UST  system  holding 
haziirdous  wastes  listed  or  identified 
under  Subtitle  C  of  the  Solid  Waste 
Disposal  Act.  or  a  mixture  of  such 
hazardous  waste  and  other  regulated 
substances. 

(2)  Any  wastewater  treatment  tank 
system  that  is  part  of  a  wastewater 
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treatment  facility  regulated  undex 
section  402  or  307(b)  of  the  Clean  Water 
Act. 

(3)  Equipment  or  machinery  that 
contains  regulated  substances  fur 
operational  purposes  such  as  hydraulic 
lift  tanks  and  electrical  equipment 
tanks. 

(4)  Any  UST  system  whose  capacity  is 
110  gallons  or  less. 

(5)  Any  UST  system  that  contains  a  de 
minimis  conceniration  of  regulated 
substances. 

(8)  Any  emergency  spill  or  overflow 
containment  UST  system  that  is 
expeditiously  emptied  after  use. 

(c|  Deferrals.  Subparts  B,  C.  D,  E  and 
C  do  not  apply  to  any  of  the  following 
types  of  UST  systems: 

(1)  Wastewater  treatment  tank 
systems: 

(2)  Any  UST  systems  containing 
radioactive  material  that  are  regulated 
under  the  Atomic  Energy  Act  of  1954  (42 
U.S.C.  2011  and  following); 

(3)  Any  UST  system  that  is  part  of  an 
emergency  generator  system  at  nuclear 
power  generation  facilities  regulated  by 
the  Nuclear  Reguldlor>'  Commission 
under  10  CFR  Part  50.  Appendix  A; 

(4)  Airport  hydrant  fuel  distribution 
systems;  and 

(5)  UST  systems  with  field- 
constructed  tanks. 

(d)  Deferrals  Subpart  D  does  not 
apply  to  any  UST  system  that  stores  fuel 
solely  for  use  by  emergency  power 
generators. 

§  280.1 1     Interim  prohibition  for  deferred 
UST  systems. 

(a)  No  person  may  install  an  UST 
system  listed  m  §  2fi0.10(c)  for  the 
purpose  of  storing  regulated  substances 
unless  the  UST  system  (whether  of 
single-  or  double-wall  construction): 

(1)  Will  prevent  releases  due  to 
corrosion  or  structural  failure  for  the 
operational  life  of  the  UST  system; 

(2)  Is  cuthudically  protected  against 
corrosion,  constructed  of  noncorrodible 
material,  steel  clad  with  a  noncorrodible 
material,  or  designed  in  a  manner  to 
prevent  the  release  or  threatened 
release  of  any  stored  substance:  and 

(3)  Is  constructed  or  lined  with 
material  that  is  compatible  with  the 
stored  sul)stance. 

(b)  Notwithslandmg  paragraph  (a|  of 
this  section,  an  UST  system  without 
corrosion  protection  may  be  installed  at 
a  site  that  is  determined  by  a  corrosion 
expert  not  to  be  corrosive  enough  to 
cause  it  to  have  a  release  due  to 
corrosion  during  its  operating  life. 
Owners  and  operators  must  maintain 
records  that  demonstrate  compliance 
with  the  requirements  of  this  paragraph 
for  the  remaining  life  of  the  tank. 


Note:  The  National  Association  of 
Comjsion  Engineers  Standard  RP-OZ-as. 
"Control  of  External  Corrosion  on  Metallic 
Buried.  Partially  Buried,  or  Submerged  Liquid 
Storage  Systems."  may  be  used  as  guidance 
for  complying  with  paragraph  (b)  of  this 
sfcticm 

§2S0.12    Definttlons. 

"Aboveground  release"  means  any 
release  to  the  surface  of  the  land  or  to 
surface  water.  This  includes,  but  is  not 
limited  to.  releases  from  the  above- 
ground  portion  of  an  UST  system  and 
aboveground  rtflcases  associated  with 
overfills  and  transfer  operations  as  the 
regulated  substance  moves  to  or  from  an 
UST  system, 

"Ancillary  equipment"  means  any 
devices  including,  but  not  limited  to. 
such  devices  as  piping,  fittings,  flanges. 
valves,  and  pumps  used  to  distribute, 
meter,  or  control  the  flow  of  regulated 
substances  to  and  from  an  UST. 

"Belowground  release"  means  any 
release  to  the  subsurface  of  the  land  and 
to  ground  water.  This  includes,  but  is 
not  limited  to.  releases  from  the 
belowground  portions  of  an 
undergroimd  storage  tank  syslem  and 
belowground  releases  associated  with 
overfills  and  transfer  operations  as  the 
regulated  substance  moves  to  or  from  an 
underground  storage  tank. 

"Beneath  the  surface  of  the  ground" 
means  beneath  the  ground  surface  or 
otherwise  covered  with  earthen 
materials. 

"Cathodic  protection"  is  a  technique 
to  prevent  corrosion  of  a  metal  surface 
by  making  that  surface  the  cathode  of  an 
electrochemical  cell.  For  example,  a 
tank  system  can  be  cathodically 
protected  through  the  application  of 
either  galvanic  anodes  or  impressed 
current. 

"Cathodic  protection  tester"  means  a 
person  who  can  demonstrate  an 
understanding  of  the  principles  and 
measurements  of  all  common  types  of 
cathodic  protection  systems  as  applied 
to  buried  or  submerged  metal  piping  and 
tank  systems.  At  a  minimum,  such 
persons  must  have  education  and 
experience  in  soil  resistivity,  stray 
current,  structure-to-soil  potential,  and 
component  electrical  isolation 
measurements  of  buried  metal  piping 
and  tank  systems. 

'CERCLA  '  means  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980. 
as  amended. 

"Compatible"  means  the  ability  of  two 
or  more  substances  to  maintain  their 
respective  physical  and  chemical 
properties  upon  contact  with  one 
another  for  the  design  hfe  of  the  tank 
syslem  under  conditions  likely  to  be 
encountered  in  the  UST. 


"Connected  piping"  means  all 
underground  piping  including  valves. 
elbows,  joints,  flanges,  and  flexible 
connectors  attached  to  a  tank  system 
through  which  regulated  substances 
flow.  For  the  purpose  of  determining 
how  much  piping  is  connected  to  any 
individual  UST  system,  the  piping  that 
joins  two  UST  systems  should  be 
allocated  equally  between  them. 

"Consumptive  use"  with  respect  to 
heatmg  oil  means  consumed  on  the 
premises. 

"Corrosion  expert"  means  a  person 
who,  by  reason  of  thorough  knowledge 
of  the  physical  sciences  and  the 
principles  of  engmeering  and 
mathematics  acquired  by  a  professional 
education  and  related  practical 
experience,  is  qualified  to  engage  in  the 
practice  of  corrosion  control  on  buried 
or  submerged  metal  piping  systems  and 
metal  tanks.  Such  a  person  must  be 
accredited  or  certiried  as  bemg  qualified 
by  the  National  Association  of 
Corrosion  Engineers  or  be  a  registered 
professional  engineer  who  has 
certification  or  licensing  that  includes 
education  and  experience  in  corrosion 
control  of  buried  or  submerged  metal 
piping  systems  and  metal  tanks. 

"Dielectric  matenal"  means  a  matenal 
that  does  not  conduct  direct  electrical 
current.  Dielectric  coatings  are  used  to 
electrically  isolate  UST  systems  from 
the  surrounding  soils.  Dielectnc 
bushings  are  used  to  electrically  isolate 
portions  of  the  UST  system  (e.g..  tank 
from  piping). 

"Electrical  equipment"  means 
underground  equipment  that  contains 
dielectric  fluid  that  is  necessary  for  the 
operation  of  equipment  such  as 
transformers  and  buried  electrical  cable. 

"Excavation  zone"  means  the  volume 
containing  the  tank  system  and  backfill 
material  bounded  by  the  ground  surface, 
walls,  and  floor  of  the  pit  and  trenches 
into  which  the  UST  system  is  placed  at 
the  time  of  installation. 

"Existing  tank  syslem"  means  a  tank 
system  used  to  contain  an  accumulation 
of  regulated  substances  or  for  which 
installation  has  commenced  on  or  before 
December  22. 1988,  Installation  is 
considered  to  have  commenced  if: 

(a)  The  oivner  or  operator  ha* 
obtained  all  federal,  state,  and  local 
approvals  or  permits  necessary  to  begm 
physical  construction  of  the  site  or 
installation  of  the  tank  system:  and  if. 

(b)(l}  Either  a  continuous  on-site 
physical  construction  or  installation 
program  has  begun:  or. 

(2)  The  owner  or  operator  has  entered 
into  contractual  obligations — which 
cannot  be  cancelled  or  modified  without 
substantial  loss — for  physical 
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construction  al  the  site  or  installation  of 
the  tank  system  \o  be  completed  within 
a  reasonable  time 

Farm  tank"  is  a  lank  located  on  a 
tr^ct  of  land  devoted  to  the  production 
of  crops  or  raising  animals,  includmg 
fish,  and  associated  residences  and 
improvements.  A  farm  tank  must  be 
located  on  the  farm  property.  '"Farm" 
in'^liidi^s  fish  hatcheries,  r-ingeland  and 
nurseries  with  growing  operations. 

"Flow-through  process  tank"  is  a  tank 
that  farms  tin  integral  part  of  a 
production  process  through  which  there 
IS  a  steady,  variable,  recurring,  or 
inlermiltent  flow  of  materials  durmg  the 
operation  of  the  process.  Flow-through 
process  tanks  do  not  include  tanks  used 
for  the  storage  of  malenals  prior  to  their 
introduction  into  the  production  process 
or  for  the  storage  of  finished  products  or 
by-products  from  the  production 
prucess. 

Free  product"  refers  to  a  regulated 
Hub.stance  that  is  present  as  a  non- 
aqueous phase  liquid  (eg,,  liquid  not 
dissolved  in  water.) 

Gathering  lines  '  means  any  pipeline. 
^cuipment,  facihty.  or  building  used  in 
'he  transportation  of  ou  or  gas  during  oil 
or  gds  production  or  gathering 
operations. 

f  hazardous  substance  UST  systeni" 
meuns  an  underground  storage  tank 
system  that  contains  a  hazardous 
substance  defined  in  section  101(14)  of 
the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980  (but  not  including  any 
substance  regulated  as  a  hazardous 
waste  under  subtitle  CI  or  any  mixture 
of  such  substances  and  petroleum,  and 
which  is  not  a  petroleum  UST  system. 

Heating  oil"  means  petroleum  that  is 
No.  1,  No,  2.  No  4 — light.  No.  4 — heavy, 
No.  5~!ight,  No,  5 — heavy,  and  No.  6 
technical  grades  of  fuel  oil.  other 
residual  fuel  oils  (including  Navy 
Special  Fuel  Oil  and  Bunker  C]:  and 
other  fuels  when  used  as  substitutes  for 
one  of  these  fuel  oils.  Heating  oil  is 
typically  used  in  the  operation  of 
heating  equipment,  boilers,  or  furnaces. 

flydraulic  hft  tank"  means  a  tank 
holding  hydrauhc  fluid  for  a  closed-loop 
mechanical  system  that  uses 
compressed  air  or  hydraulic  fluid  to 
operate  hfts,  elevators,  and  other  similar 
devices. 

"Implementmg  agency"  means  EPA, 
or.  m  the  case  of  a  state  with  a  program 
approved  under  section  90O4  (or 
pursuant  to  a  memorandum  of 
agreement  with  EPA),  the  designated 
state  or  local  agency  responsible  for 
carrying  out  an  approved  UST  program 

Liquid  trap"  means  lumps.  well 
cellars,  and  other  traps  used  in 
association  with  oil  and  gas  production, 


gathering,  and  extraction  operations 
(including  gas  production  plants),  for  the 
purpose  of  collecting  oil.  water,  and 
other  liquids.  These  liquid  traps  may 
lemporanly  collect  liquids  for 
subsequent  disposition  or  reinjection 
into  a  production  or  pipeline  stream,  or 
may  collect  and  separate  liquids  from  a 
gas  stream. 

"Maintenance"'  means  the  normal 
operational  upkeep  to  prevent  an 
underground  storage  tank  system  from 
releasing  product 

"Motor  fuel"  means  petroleum  or  a 
petroleum- based  substance  that  is  motor 
gasoline,  aviation  gasoline,  No.  1  or  No. 
2  diesel  fuel,  or  any  grade  of  gasohol, 
and  is  typically  used  in  the  operation  of 
a  motor  engine. 

"New  lank  system"  means  a  tank 
system  that  will  be  used  to  contain  an 
accumulation  of  regulated  substances 
and  for  which  installation  has 
commenced  after  December  22. 1988. 
(See  also  "Existing  Tank  System.") 

"Noncommercial  purposes"  with 
respect  to  motor  fuel  means  not  for 
resale, 

"On  the  premises  where  stored"  with 
respect  to  heating  oil  means  UST 
systems  located  on  the  same  property 
where  the  stored  heating  oil  is  used. 

"Operational  life"  refers  to  the  period 
beginning  when  installation  of  the  tank 
system  has  commenced  until  the  time 
the  tank  system  is  properly  closed  under 
Subpart  G. 

"Operator"  means  any  person  in 
control  of.  or  having  responsibility  for. 
the  daily  operation  of  the  UST  system. 

"Overfill  release"  is  a  release  that 
occurs  when  a  tank  is  filled  beyond  its 
capacity,  resulting  in  a  discharge  of  the 
regulated  substance  lo  the  environment, 

"Owner"  means: 

(a)  !n  the  case  of  an  UST  system  in 
use  on  November  B.  1984.  or  brought  into 
use  after  that  datp,  any  person  who 
owns  an  UST  system  used  for  storage, 
use.  or  dispensing  of  regulated 
substances,  and 

(b)  In  the  case  of  any  UST  system  in 
use  before  November  a.  1984.  but  no 
longer  tn  tiae  on  that  dale,  any  person 
who  owned  such  UST  immediately 
before  the  discontinuation  of  its  use. 

"Person"  means  an  individual,  trust, 
firm,  joint  stock  company.  Federal 
agency,  corporation,  state,  municipality. 
commission,  political  subdivision  of  a 
state,  or  any  interstate  body  "Person" 
also  includes  a  consortium,  a  joint 
venture,  a  commercial  entity,  and  the 
United  States  Government. 

"Petroleum  UST  system"  means  an 
underground  storage  tank  system  that 
contains  petroleum  or  a  mixture  of 
petroleum  with  de  minimis  quantities  of 
other  regulated  substances.  Such 


systems  include  those  containing  motor 
fuels,  jet  fuels,  distillate  fuel  oils, 
residual  fuel  oils,  lubricants,  petroleum 
solvents,  and  used  oils. 

"Pipe"  or  "Piping"  means  a  hollow 
cylinder  or  tubular  conduit  that  is 
constructed  of  non-earthen  materials. 

"Pipeline  facilities  (including 
gathering  lines)"  are  new  and  existing 
pipe  nghls-of-way  and  any  associated 
equipment  facilities,  or  buildings. 

"Regulated  substance"  means: 

(a)  Any  substance  deTmed  in  section 
101(14)  of  the  Cumprehensive 
Environmental  Response.  Compensation 
and  Uabihty  Act  (CERCLA)  of  1980  (but 
not  including  any  substance  regulated  as 
a  hazardous  waste  under  subtitle  C], 
and 

(b)  Petroleum,  including  crude  oil  or 
any  fraction  thereof  that  is  liquid  at 
standard  conditions  of  temperature  and 
pressure  (60  degrees  Fahrenheit  and  14.7 
pounds  per  square  inch  absolute). 

The  term  "regulated  substance"  includes 
but  is  not  limited  to  petroleum  and 
petroleum- based  substances  comprised 
of  a  complex  blend  of  hydrocarbons 
derived  from  crude  oil  though  processes 
of  separation,  conversion,  upgrading, 
and  nnishing.  such  as  motor  fuels,  jet 
fuels,  distillate  fuel  oils,  residual  fuel 
oils,  lubricants,  petroleum  solvents,  and 
used  oils. 

"Release"  means  any  spilling,  leaking, 
emitting,  discharging,  escaping,  leaching 
or  disposing  from  an  UST  into  ground 
water,  surface  water  or  subsurface  soils, 

"Release  detection"  means 
determining  whether  a  release  of  a 
regulated  substance  has  occurred  from 
the  UST  system  into  the  environment  or 
mlo  the  interstitial  space  between  the 
UST  system  and  its  secondary  barrier  or 
secondary  containment  around  it- 

"Repair"  means  to  restore  a  lank  or 
UST  system  component  that  has  caused 
a  release  of  product  from  the  UST 
system. 

"Residential  tank"  is  a  tank  located 
on  property  used  primarily  for  dwelling 
purposes. 

"SARA"  means  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1966. 

"Septic  tank"  is  a  water-tight  covered 
receptacle  designed  to  receive  or 
process,  Ihroogh  liquid  separation  or 
biological  digestion,  the  sewage 
discharged  from  a  building  sewer  The 
effluent  from  such  receptacle  is 
distributed  for  disposal  through  the  soil 
and  settled  soUds  and  scum  from  the 
tank  are  pumped  out  periodically  and 
hauled  to  a  treatment  facility. 

"Storm-water  or  wastewater 
collection  system"  means  piping,  pumps, 
conduits,  and  any  other  equipment 
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necessary  to  collect  and  transport  the 
flow  of  surface  water  run-off  resulting 
from  precipitation,  or  domestic, 
commercial,  or  industrial  wastewater  lo 
and  from  retention  areas  or  any  areas 
where  treatment  is  designated  to  occur. 
The  collection  of  storm  water  and 
wastewater  does  not  include  treatment 
except  where  incidental  to  conveyance. 

"Surface  impoundment"  is  a  natural 
topographic  depression,  man-made 
excavation,  or  diked  area  formed 
primarily  of  earthen  materials  (although 
it  may  be  lined  with  man-made 
materials)  that  is  not  an  iniection  well. 

"Tank"  is  a  stationary  device 
designed  to  contain  an  accumulation  of 
regulated  substances  and  constructed  of 
non-earthen  materials  (e.g.,  concrete, 
steel,  plastic)  thai  provide  structural 
support. 

"Underground  area"  means  an 
underground  room,  such  as  a  basement, 
cellar,  shaft  or  vault,  providing  enough 
space  for  physical  mspection  of  the 
exterior  of  the  tank  situated  on  or  above 
the  surface  of  the  floor. 

"Underground  release"  means  any 
belowground  release. 

"Underground  storage  lank"  or  "UST" 
means  any  one  or  combination  of  tanks 
(including  underground  pipes  connected 
thereto)  that  is  used  to  contain  an 
accumulation  of  regulated  substances, 
and  the  volume  of  which  (including  the 
volume  of  underground  pipes  connected 
thereto)  is  10  percent  or  more  beneath 
the  surface  of  the  ground.  This  term 
does  not  include  any: 

(a)  Farm  or  residential  tank  of  1,100 
gallons  or  less  capacity  used  for  storing 
motor  fuel  for  noncommercial  purposes: 

(b)  Tank  used  for  storing  heating  oil 
for  consumptive  use  on  the  premises 
where  stored: 

(c)  Septic  tank; 

(d)  Pipeline  facility  (including 
gathering  lines)  regulated  under: 

(1)  The  Natural  Gas  Pipeline  Safety 
Act  of  1968  (49  U.SC.  App.  1671,  et  seq.). 
or 

(2)  The  Hazardous  Liquid  Pipeline 
Safely  Act  of  1979  (49  U.S  C.  App.  2001. 
etseg.],  or 

(3)  Which  is  an  intrastate  pipeline 
facility  regulated  under  slate  laws 
comparable  to  the  provisions  of  the  law 
referred  to  in  paragraph  (d)(1)  or  (d)(2) 
of  this  definition; 

(c)  Surface  impoundment,  pit.  pond,  or 
lagoon: 

(f)  Storm-water  or  wastewater 
collection  system: 

(g)  Flow-Trough  process  tank; 

(h)  Liquid  trap  or  associated  gathering 
lines  directly  related  to  oil  or  gas 
production  and  gathenng  operations;  or 

(i)  Storage  tank  situated  in  an 
underground  area  (such  as  a  basement 


cellar,  mineworking.  dnft,  shaft,  or 
turuiel)  if  the  storage  tank  is  situated 
upon  or  above  the  surface  of  ihe  floor. 
The  term  "underground  storage  tank"  or 
"UST"  does  not  include  any  pipes 
connected  to  any  tank  which  is 
described  in  paragraphs  (a)  through  (i) 
of  this  definition. 

"Upgrade"  means  the  addition  or 
retrofit  of  some  systems  such  as 
calhodic  protection,  lining,  or  spill  and 
overfill  controls  to  improve  the  ability  of 
an  underground  storage  tank  system  lo 
prevent  the  release  of  product. 

"UST  system"  or  'Tank  system" 
means  an  underground  storage  tank, 
connected  underground  piping. 
underground  ancillary  equipment,  and 
containment  system,  if  any 

"Wastewater  treatment  lank"  means 
a  tank  that  is  designed  lo  receive  and 
treat  an  influent  wastewater  through 
physical,  chemical,  or  biological 
methods. 

Subpart  8 — UST  Systems:  Design, 
Construction,  Installation  and 
Notification 

$  280.20    Performance  standards  lor  new 
UST  systems. 

In  order  to  prevent  releases  due  to 
structural  failure,  corrosion,  or  spills  and 
overfills  for  as  long  as  the  UST  system  is 
used  to  store  regulated  subslances.  all 
owners  and  operators  of  new  UST 
systems  must  meet  the  following 
requirements. 

(a)  Tanks.  Each  tank  must  be  properly 
designed  and  constructed,  and  any 
portion  underground  that  routinely 
contains  product  must  be  protected  from 
corrosion,  in  accordance  with  a  code  of 
practice  developed  by  a  nationally 
recognized  association  or  independent 
testing  laboratory  as  specified  below: 

(1)  The  tank  is  constructed  of 
fiberglass-reinforced  plastic:  or 

Nolo:  The  following  industry  codes  may  be 
used  lo  comply  with  paragraph  laMl)  of  this 
se<:tion:  Undtirwnters  L.aboralones  Standard 
1316.  "Standard  for  Glass-  Fiber-Reinforced 
Plastic  Underground  Storage  Tanks  for 
Petroleum  Products":  Underwriter  s 
Laboralones  of  Canada  CA^f4-Se'I5-Ma3, 
"Standard  for  Reinforced  Plastic 
Underground  Tanks  for  Petroleum  Producls"; 
or  American  Society  of  Testing  and  Materials 
Standard  D4021-88.  ••Standard  Specification 
for  Class-Fiber-Remforced  Polyester 
Underground  Petroleum  Storage  Tanks." 

(2)  The  tank  is  constructed  of  steel 
and  cathodically  protected  in  the 
following  manner 

(i)  The  tank  is  coated  with  a  suitable 
dielectric  malerial; 

(li)  Field-installed  cathodic  protection 
systems  are  designed  by  a  corrosion 
expert; 


(lii)  Impressed  current  systems  are 
designed  lo  allow  determination  of 
current  operating  status  as  required  in 
$  280.31(c):  and  ' 

(Iv)  Cathodic  protection  systems  are 
operated  and  maintained  in  accordance 
with  S  280.31  or  according  to  guidelines 
established  by  the  implementing  agency: 
or 

Note:  The  following  codes  and  standards 
may  be  used  to  comply  with  paragraph  Ta)(::) 
of  this  section: 

(A)  Sieel  Tank  Institute  "Specification  for 
STI-P3  System  of  EMemai  Corrosion 
Prolection  of  Underground  Steel  Storage 
Tanks"; 

(B)  Underwriters  Lalioralones  Standard 
1746.  "Corrosion  Protection  Systems  for 
Underground  Siorape  Tanks ': 

(C)  Underwnters  Laboratones  of  Canada 
CAN4-Sa(»-M65.  "Standard  for  Steel 
Underground  Tanks  for  Flammable  and 
Combustible  Liquids."  and  CAM4-C03.1-Ma5. 
"Standard  for  Galvanic  Corrosion  Protection 
Systems  for  Underground  Tanks  for 
FJammabie  and  Combustitili^  Liquids."  and 
CAN+-S631-Mft4.    Uolaiing  Bufchings  for 
Siee!  Underground  Tanks  Proiected  with 
Coatings  and  Calvanic  Systems":  or 

(D)  National  Association  of  Corro6Jon 
Engineers  Standard  RP-C2-6S.  "Control  of 
Exiemal  Conxjsion  on  Mt-iailic  Buned, 
Partially  Buried,  or  Submerged  Uqutd  5lorag<- 
Systems.'*  and  Underwniijr?  Ldboratones 
Standard  5fl.  "Standard  for  Steel 
Underground  Tanks  for  Flammable  and 
Combustible  Liquids." 

(3)  The  tank  is  constructed  of  a  steel- 
fiberglass-reinforced-plastic  composite; 
or 

Note;  The  following  Industry  codes  may  be 
used  to  comply  with  paragraph  (9)13)  of  this 
secUon:  Underwnters  L.at>oraiones  Siandand 
1746.  "CiirroBion  I*r()li!Ciion  Systems  for 
Underground  Storage  Tank:*.'  or  the 
Association  for  Compo&Me  Tanks  ACT-100, 
■Speafication  for  the  Kabncation  of  FRP  Clad 
Underground  Storage  Tanks." 

(4)  The  tank  is  constructed  of  metal 
without  additional  corrosion  protection 
measures  provided  that: 

(i)  The  tank  is  installed  al  a  site  that  is 
determined  by  a  corrosion  expert  not  lo 
be  corrosive  enough  to  cause  it  to  have  a 
release  due  to  corrosion  dunng  its 
operating  fife;  and 

(ii)  Owners  and  operators  maintain 
records  that  demonstrate  compliance 
with  the  requirements  of  paragraphs 
(a)(4)(i)  for  the  remaining  life  of  the 
tank;  or 

(5)  The  tank  construction  and 
corrosion  protection  are  determined  by 
the  implementing  agency  to  be  designed 
lo  prevent  Ihe  release  or  threatened 
release  of  any  stored  regulated 
substance  in  a  manner  that  is  no  less 
protective  of  human  health  and  the 
envirorunent  than  paragraphs  (a)  (1) 
through  (4)  of  this  section. 
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(b)  Piping.  The  pipinjt  that  routinely 
contains  regulated  substances  and  is  in 
contact  with  the  ground  must  be 
properly  designed,  constructed,  and 
protected  from  corrosion  in  accordance 
with  a  code  of  practice  developed  by  a 
nationally  recognized  association  or 
independent  testing  laboratory  as 
specified  below: 

(1)  The  piping  is  constructed  of 
fiberglass-reinforced  plastic;  or 

Note;  The  following  codes  and  standards 
rr.dy  be  ujted  to  comply  with  paragraph  (b)(1) 
of  this  section. 

(Al  Underwrilfra  La bord tones  Sub|ecl  971. 
'XX  Lisfed  Non-Metal  Pipe". 

(B)  Underwriters  Laboratones  Standard 
^7.  "Pipe  Connectors  for  Flammable  and 
Comhiisiibie  and  LP  Gas"; 

(C)  Underwnters  Laboratones  of  Canada 
Guide  L'LC-107.    Glass  Fiber  Reinforced 
Plastic  Pipe  and  Fittings  for  Flammable 
Liquids  ':  and 

ID)  Underwriters  Laboraiones  of  Canada 
Standard  CAN  4-S6ai-M81.  "Flexible 
L'nderxround  Hose  Connectors." 

|2|  The  piping  IS  constructed  of  steel 
and  cathodically  protected  in  the 
following  manner 

ii)  The  piping  is  coated  with  a  suitable 
dielectnc  material; 

III)  Field-installed  cathodic  protection 
8>  stems  are  designed  by  a  corrosion 
expert; 

[iii]  Impressed  current  systems  are 
designed  to  allow  determination  of 
current  operating  status  as  required  in 
$  2a0.31(c);  and 

(iv)  Cathodic  protection  systems  are 
operated  and  mauitained  in  accordance 
with  S  280.31  or  guidelines  established 
by  the  implementing  agency:  or 

Note:  The  following  codes  and  standards 
may  be  used  !o  comply  wiih  paragraph  (bl(21 
of  this  section; 

\.\)  National  Fire  Protection  Association 
Standard  30.  'Flammable  and  Combustible 
Liquids  Code" 

iB|  Amencan  Petroleum  Institute 
Puhlication  1615.  ■bialallatjon  of 
Underground  Petroleum  Storage  Systems": 

(C)  Amencan  Petro'-'um  Institute 
Publication  1632,  "Cainodic  Protection  of 
Underground  Petroleum  Storage  Tanks  and 
Piping  Systems ';  and 

(D(  National  Association  of  Corrosion 
Engineers  Standard  RP-Ol -69.  'Control  of 
External  Corrosion  on  Submerged  Metallic 
Piping  Systems  ' 

(3)  The  piping  is  constructed  of  metal 
without  additional  corrosion  protection 
measures  provided  that: 

(i)  The  piping  is  installed  at  a  site  that 
ts  determined  by  a  corrosion  expert  to 
not  be  corrosive  enough  to  cause  it  to 
have  a  release  due  to  corrosion  during 
Its  operating  life;  and 

{ii)  Owners  and  operators  maintain 
records  that  demonstrate  compliance 
with  the  requirements  of  paragraph 


(b)(3)(i)  of  this  section  for  the  remaining 
life  of  the  piping:  or 

Note:  National  Fire  Protection  Associaliun 
Standard  30.  "Flammable  and  Combustible 
Liquids  Code  ";  and  NaUonal  Association  of 
Corrosion  Engineers  Standard  RP-01-09. 
"Control  of  Ejitemal  Corrosion  on  Submerged 
Metallic  Piping  Systems,"  may  be  used  to 
comply  with  paragraph  |h)(3)  of  this  section. 

(4)  The  piping  construction  and 
corrosion  protection  are  determined  by 
the  implementing  agency  to  be  designed 
to  prevent  the  release  or  thnjatened 
release  of  any  stored  regulated 
substance  in  a  manner  that  is  no  less 
protective  of  human  health  and  the 
environment  than  the  requirements  in 
paragraphs  (b)  (1)  through  (3)  of  this 
section. 

(c)  SpiH  and  overfill  prevention 
equipment.  (1)  Except  as  provided  in 
paragraph  (cll2)  of  this  section,  to 
prevent  spilling  and  overfilling 
associated  with  product  transfer  to  the 
UST  system,  owners  and  operators  must 
use  the  following  spill  and  ovprfill 
prevention  equipment: 

(i)  Spill  prevention  equipment  that 
will  prevent  release  of  product  to  the 
envirorunent  when  the  transfer  hose  is 
detached  from  the  Till  pipe  (for  example, 
a  spilt  catchment  basin};  and 

(ii)  Overfill  prevention  equipment  that 
will: 

[A)  Automatically  shut  off  flow  into 
the  tank  when  the  tank  is  no  more  than 
95  percent  full;  or 

[Bl  Alert  the  transfer  operator  when 
the  tank  is  no  more  than  90  percent  full 
by  restricting  the  flow  into  the  tank  or 
tnggenng  a  high-level  alarm. 

(2]  Owners  and  operators  are  not 
required  to  use  the  spill  and  overfill 
prevention  equipment  specified  m 
paragraph  (c)(1)  of  this  section  if: 

(1)  Alternative  equipment  is  used  that 
15  determined  by  the  implementing 
agency  to  be  no  less  protective  of  human 
health  and  the  environment  than  the 
equipment  specified  in  paragraph  (r.)(l) 
(i)  or  (ii)  of  this  section;  or 

(u)  The  UST  system  is  filled  by 
transfers  of  no  more  than  25  gallons  at 
one  time. 

(d)  Installation.  All  tanks  and  piping 
must  be  properly  installed  in  accordance 
with  a  code  of  practice  developed  by  a 
nationally  recognized  association  or 
independent  testing  laboratory  and  in 
accordance  with  the  manufacturer's 
instructions. 

Note:  Tank  and  piping  lyatem  inslallation 
practices  and  procedures  described  in  the 
following  codes  may  be  used  to  comply  with 
the  requirements  of  paragraph  (d)  of  this 
section: 

(i)  American  Petroleum  Institute 
Publication  161S,  "Installation  of 
Under^ound  Petroleum  Storage  System  '.  or 


(ii)  Petroleum  F-quipment  Institute 
Publication  RPIOO.  "Recommended  Practici<s 
for  Installation  of  Underground  Liquid 
Storage  Sysicms'*;  or 

(in)  Amencan  Natumal  Standards  Institute 
Standard  Et31  3,  "Petroleum  Refinery  Piping. ' 
and  Amencan  National  Standards  Institute 
Standard  B31  4  "Liquid  Petnileum 
Transportation  Piping  System  " 

(e)  Certification  of  installation.  All 
owners  and  operators  must  ensure  thai 
one  or  more  of  the  folluwing  methods  of 
certification,  testing,  or  inspection  is 
used  to  demonstrate  compliance  with 
paragraph  (d)  of  this  section  by 
providing  a  certification  of  compliance 
on  the  UST  notification  form  in 
accordance  with  S  280.22, 

(1)  The  installer  has  been  certified  by 
the  tank  and  piping  manufacturers:  or 

(2)  The  installer  has  been  certified  or 
licensed  by  the  implementing  agency;  or 

(3)  The  installation  has  been 
inspected  and  certified  by  a  registered 
professional  engineer  with  education 
and  experience  in  UST  system 
installation;  or 

(4)  The  installation  has  been 
inspected  and  approved  by  the 
implementing  agency:  or 

(5)  All  work  listed  in  the 
manuFacturer's  installation  checklists 
has  been  completed;  or 

(6)  The  owner  and  operator  have 
complied  with  another  method  for 
ensuring  compliance  with  paragraph  (d) 
of  this  section  that  is  determined  by  the 
implementing  agency  to  be  no  less 
protective  of  human  health  and  the 
environment. 

§  290.2 1     Upgrading  of  extttlng  UST 
■ystema. 

(a)  Alternatives  allowed  Not  later 
than  December  22. 1998,  all  existing  UST 
systems  must  comply  with  one  of  the 
following  requirements: 

(1)  New  UST  system  performance 
standards  under  5  280.20: 

(2)  The  upgrading  requirements  in 
paragraphs  (b)  through  (d)  of  this 
section:  or 

(3)  Closure  requirements  under 
Subpart  C  of  this  parL  including 
8fi^licable  requirements  for  corrective 
action  under  Subpart  F. 

(b)  Tank  upgrading  requirements. 
Steel  tanks  must  be  upgraded  to  meet 
one  of  the  following  requirements  in 
accordance  with  a  code  of  practice 
developed  by  a  nationally  recognized 
association  or  independent  testing 
laboratory: 

(1)  Interior  lining.  A  tank  may  be 
upgraded  by  internal  lining  if: 

(i)  The  lining  is  installed  in 
accordance  with  the  requirements  of 
fi  280^3.  and 
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(ii)  Within  10  years  after  lining,  and 
every  5  years  thereafter,  the  lined  lank 
is  Internally  inspected  and  found  to  be 
structurally  sound  with  the  lining  still 
performing  in  accordance  with  original 
design  speci^cations. 

(2)  Cathodic  protection.  A  tank  may 
be  upgraded  by  cathodic  protection  if 
the  cathodic  protection  system  meets 
the  requirements  of  §  280.20(al(2)  (ii). 
(lii).  and  (iv)  and  the  integrity  of  the  tank 
is  ensured  using  one  of  the  following 
methods; 

(i)  The  tank  is  internally  inspected 
and  assessed  to  ensure  that  the  tank  is 
structurally  sound  and  free  of  corrosion 
holes  prior  to  installing  the  cathodic 
protection  system;  or 

(ii)  The  tank  has  been  installed  for 
less  than  10  years  and  is  monitored 
monthly  for  releases  in  accordance  with 
\  280.43  (d)  through  (h):  or 

(ill)  The  lank  has  been  installed  for 
less  than  10  years  and  is  assessed  for 
corrosion  holes  by  conducting  two  (2} 
tightness  tests  that  meet  the 
requirements  of  \  2d0.43(c).  The  first 
tightness  test  must  be  conducted  prior  to 
instalhng  the  cathodic  protection 
system.  The  second  tightness  test  must 
be  conducted  between  three  (3)  and  six 
(6)  months  following  the  first  operation 
of  the  cathodic  protection  system;  or 

(iv]  The  tank  is  assessed  for  corrosion 
holes  by  a  method  that  is  determined  by 
the  implementing  agency  to  prevent 
releases  in  a  manner  that  Is  no  less 
protective  of  human  health  and  the 
environment  than  paragraphs  (b)(2)  [i] 
through  (iii)  of  this  section. 

(3)  Interna}  lining  combined  with 
cathodic  protection.  A  tank  may  be 
upgraded  by  both  internal  lining  and 
cathodic  protection  If 

(i)  The  lining  is  installed  in 
accordance  with  the  requirements  of 
S  280.33;  and 

(ii)  The  cathodic  protection  system 
meets  the  requirements  of  S  2ao.20(a)(2) 
(ii).  (iii).  and  (iv). 

Note:  The  following  codes  and  standards 
may  be  used  to  comply  with  this  section: 

(A)  Amencan  Petroleum  Institute 
Publication  1631  "Recommended  Practice  for 
the  Intenor  Uning  of  Existing  Steel 
Underground  Storage  Tanks"; 

(B)  National  Leak  Prevenoon  As-socialion 
Standard  631.  "Spill  Prevention.  Minimum  10 
Year  Life  Extension  of  Existing  Steel 
Underground  Tanks  by  Lining  Without  the 
Addition  of  Cathodic  Protection"; 

(C)  National  Association  of  Corrosion 
Engineers  Standard  RP-a2-6S,  "Control  of 
External  Corrosion  on  Melalhc  Buried. 
Partially  Buried,  or  Submerged  Liquid  Storage 
Systems":  and 

(D)  American  Petroleum  Institute 
Publication  1632.  •Cathodic  Protection  of 
Underground  Petroleum  Storage  Tanks  and 
Piping  Systems." 


(c)  Piping  upgrading  requirements. 
Metal  piping  that  routinely  contains 
regulated  substances  and  is  in  contact 
with  the  ground  must  be  cathodically 
protected  in  accordance  with  a  code  of 
practice  developed  by  a  nationally 
recognized  association  or  independent 
testing  laboratory  and  musi  meet  the 
requirements  of  %  280.20(b)l2)  (ii).  (iii). 
and  (iv). 

Note:  The  codes  and  standards  listed  in  the 
note  following  %  280.20(b)(2)  may  be  used  to 
comply  with  this  requirement. 

(d)  Spill  and  overf iii  prevention 
equipment.  To  prevent  spilling  and 
overfilling  associated  with  product 
transfer  to  the  UST  system,  alt  existing 
UST  systems  must  comply  with  new 
UST  system  spill  and  overfill  prevention 
equipment  requirements  specified  in 

5  280.20(c). 

§  280.22    Notification  requlrementm. 

(a)  Any  owner  who  brings  an 
underground  storage  lank  system  into 
use  after  May  8. 198C.  must  within  30 
days  of  bringing  such  tank  into  use, 
submit  in  the  form  prescribed  in 
Appendix  I  of  this  part,  a  notice  of 
existence  of  such  tank  system  to  the 
state  or  local  agency  or  department 
designated  in  Appendix  U  of  this  part  to 
receive  such  notice. 

Note:  Owners  and  operators  of  UST 
systems  that  were  in  the  ground  on  or  after 
May  8. 1986.  unless  taken  out  of  operation  on 
or  before  l.inuar>'  1, 1974,  were  required  to 
notify  the  designated  stale  or  local  agency  in 
accordance  with  the  Hazardous  and  Solid 
Waste  Amendments  of  1984.  Pub.  L  98-616. 
on  a  form  published  by  EPA  on  November  8, 
1965  (50  FR  46602)  un)esa  notice  was  given 
pursuant  io  section  103(cJ  of  CERCLA. 
Owners  and  operators  who  have  not 
complied  with  the  notification  requirements 
may  use  portions  I  through  VI  of  the 
notification  form  contained  in  Appendix  I  of 
this  part 

(b)  In  stales  where  state  law. 
regulations,  or  procedures  require 
owTiers  to  use  forms  that  differ  from 
those  set  forth  in  Appendix  I  of  this  pari 
to  fulfill  the  requirements  of  this  section. 
the  state  forms  may  be  submitted  in  lieu 
of  the  forms  sel  forth  in  Appendix  I  of 
this  pari.  If  8  slate  requires  that  its  form 
be  used  in  lieu  of  the  form  presented  in 
this  regulation,  such  form  must  meet  the 
requirements  of  section  9002. 

(c)  Owners  required  to  submit  notices 
under  paragraph  (a)  of  this  section  must 
provide  notices  to  the  appropriate 
agencies  or  departments  identified  in 
Appendix  II  of  this  part  for  each  tank 
they  own.  Owners  may  provide  notice 
for  several  tanks  using  one  notification 
form,  but  owners  v.ho  own  tanks 
located  at  more  than  one  place  of 
operation  must  file  a  separate 


notification  form  for  each  separate  place 
of  operation. 

(d)  Notices  required  to  be  submitted 
under  paragraph  (a)  of  this  section  must 
provide  all  of  the  informaUon  in  sections 
I  through  VI  of  the  prescribed  form  (or 
appropriate  slate  form)  for  each  tank  for 
which  notice  must  be  given-  Notices  for 
tanks  installed  after  December  22. 19S8 
must  also  provide  all  of  the  informaUon 
in  section  VII  of  the  prescribed  form  (or 
appropriate  state  form)  for  each  lank  for 
which  notice  must  be  given. 

(e)  All  owners  and  operators  of  new 
UST  systems  must  certify  in  the 
notification  form  compliance  with  the 
following  requirements: 

(1)  Installation  of  tanks  and  piping 
under  S  280.20(e): 

(2)  Calhodic  protection  of  steel  tanks 
and  piping  under  5  28020  (a|  and  |b); 

(3)  Financial  responsibility  under 
Subpart  H  of  this  part;  and 

(4)  Release  detection  under  \\  280.41 
and  280.42. 

(f)  All  owners  and  operators  of  new 
UST  systems  must  ensure  that  the 
installer  certifies  in  the  notification  form 
that  the  methods  used  lo  install  the 
tanks  and  piping  complies  with  the 
requirements  in  §  260.^(dt. 

(g)  Beginning  Oclober  24, 1988,  any 
person  who  sells  a  tank  intended  to  be 
used  as  an  underground  storage  tank 
must  notify  the  purchaser  of  such  tank 
of  the  owner's  notification  obligations 
under  paragraph  (a)  of  this  section.  The 
form  provided  in  Appendix  IH  of  this 
part  may  be  used  to  comply  with  this 
requirement, 

Subpan  C — General  Operating 
Requirements 

$  280.30    Sptll  and  overfill  control 

(aj  Owners  and  operators  must  ensure 
that  releases  due  to  spilling  or 
overfilling  do  not  occur.  The  owner  and 
operator  must  ensure  that  the  volume 
available  in  the  tank  is  greater  than  the 
volume  of  product  to  be  transferred  to 
the  tank  before  the  transfer  is  made  and 
that  the  transfer  operation  is  monitored 
constantly  to  prevent  overfilling  and 
spilling. 

Note:  The  transfer  procedures  described  in 
NaUonal  Fire  Proleclion  AssociaUon 
Publication  385  m»y  be  used  to  comply  with 
paragraph  (aJ  of  this  secUon.  Further 
guidance  on  spiU  and  overhll  prevention 
appears  in  American  Petroleum  Institute 
fHiblication  1621,  "Recommended  Practice  for 
Bulk  Liquid  Stock  Control  at  Retail  Outlets," 
and  National  Fire  Protection  Association 
Standard  30.  "Flammable  and  Combusuble 
Liquids  Code." 

(b)  The  owner  and  operator  must 
report,  investigate,  and  clean  up  any 
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spills  and  overfills  in  accordance  with 
5  280-53, 

3  280.31    Operation  and  maln(»nanc«  of 
corrosk>n  protectkm. 

All  owners  and  operators  of  steel  UST 
Si  stems  with  corrosion  protection  must 
comply  with  the  following  requiremenia 
to  ensure  that  releases  due  to  corrosion 
are  prevented  for  as  long  as  the  UST 
system  is  used  to  store  regulated 
substances: 

(a)  All  corrosion  protection  systems 
must  be  operated  and  maintained  to 
continuously  provide  corrosion 
protection  to  the  metal  components  of 
that  portion  of  the  tank  and  piping  that 
routinely  contain  regulated  substances 
and  are  in  contact  with  the  ground. 

(b)  All  UST  systems  equipped  with 
cathodic  protection  systems  must  be 
inspected  for  proper  operation  by  a 
qualified  cathodic  protection  tester  in 
accordance  with  the  following 
requirements: 

{\]  Frequency.  All  cathodic  protection 
systems  must  be  tested  within  6  months 
of  tnstallabon  and  at  least  every  3  years 
thereafter  or  according  to  another 
reasonable  time  frame  established  by 
the  implementing  agency;  and 

(2)  Inspection  cnteho.  The  critena 
that  are  used  to  determine  that  cathodic 
protection  is  adequate  as  required  by 
this  section  must  be  in  accordance  with 
a  code  of  practice  developed  by  a 
nationally  recognized  association. 

Note;  National  Agsociation  of  Corrosion 
Engineers  Standard  RP-02-a5,  ■Control  of 
External  Corrosion  on  Metallic  Buned. 
Partially  Buned.  or  Submerged  Liquid  Storage 
Systems. "  may  be  used  to  comply  with 
paragraph  (b|(2)  of  this  section- 

(c)  UST  systems  with  impressed 
current  cathodic  protection  systems 
must  also  be  inspected  every  60  days  to 
ensure  the  equipment  is  running 
properly. 

(d)  For  UST  systems  using  cathodic 
protection,  records  of  the  operation  of 
the  cathodic  protection  must  be 
maintained  (in  accordance  with 

S  280.34)  to  demonstrate  compliance 
with  the  performance  standards  in  this 
section.  These  records  must  provide  the 
following: 

(1)  The  results  of  the  last  three 
inspections  required  in  paragraph  (c)  of 
this  section:  and 

(2)  Tke  results  of  testing  from  the  last 
two  inspections  required  in  paragraph 
(b)  of  this  section. 

S2M.32    CompstlbWty. 

Owners  and  operators  must  use  an 
UST  system  made  of  or  lined  with 
materials  that  are  compatible  with  the 
substance  stored  in  the  UST  system. 


Note;  Ownem  and  operators  storing 
alcohol  blends  may  use  the  following  codes 
to  comply  With  the  reguirvments  of  this 
StfCtnm 

(a|  American  Pfifrolfum  In.iti(uie 
Publication  lft26.  "StonnR  and  Handling 
Ethanol  and  Gasoline- Eihanol  Blends  at 
Dietnbulion  TprmiriaU  and  S*rrvice  Stations"; 
and 

(b)  Amencao  Peirolemn  Institute 
Publication  1627,  "Storage  and  Handling  of 
CHSuline-Meihanol/Cosolvent  Blends  at 
Distribution  Termindls  and  Service  Stations." 

$280.33    Repain  allowed. 

Owners  and  operators  of  UST  systems 
must  ensure  that  repairs  will  prevent 
releases  due  to  structural  failure  or 
corrosion  as  long  as  the  UST  system  is 
used  to  store  regulated  substances.  The 
repairs  must  meet  the  following 
requirements: 

(a)  Repairs  to  UST  systems  must  be 
properly  conducted  in  accordance  with 
a  code  of  practice  developed  by  a 
nationally  recognized  association  or  fin 
independent  testing  laboratory 

Note:  The  following  codes  and  standards 
may  be  used  to  comply  with  paragraph  (a)  of 
this  section:  .National  Fire  Protection 
Association  Standard  30.  "FUmmable  and 
Combustible  bquids  Code",  American 
Petrtiieum  Institute  Publication  2200, 
"Repainng  Crude  Oil.  Liquified  Petflfiiin 
Gas,  and  Product  Pipelines  ',  Amencan 
Petroleum  Institute  Publication  1831. 
"Recomni ended  Practice  for  the  Interior 
Lining  of  Existing  Steel  Underground  Storage 
Tanks";  and  National  Leak  Prevention 
Association  Standard  631.  "Spill  Prevention, 
Minimum  10  Year  Life  Extension  of  Existing 
Steel  Underground  Tanks  by  Lining  Without 
the  Addition  of  Cathodic  Protection." 

(b)  Repairs  to  Fiberglass-reinforced 
plastic  tanks  may  be  made  by  the 
manufacturer's  authorized 
representatives  or  in  accordance  with  a 
code  of  practice  developed  by  a 
nationally  recognized  association  or  an 
independent  testing  laboratory 

(c)  Metal  pipe  sections  and  fittings 
that  have  released  product  as  a  result  of 
corrosion  or  other  damage  nust  be 
replaced.  Fiberglass  pipes  and  fittings 
may  be  repaired  in  accordance  with  the 
manufacturer's  specifications. 

(d)  Repaired  tanks  and  piping  must  be 
tightness  tested  in  accordance  with 

\  280.43(c)  and  (  280.44(b)  within  30 
days  following  the  date  of  the 
completion  of  the  repair  except  as 
provided  in  paragraphs  (d)  (1)  through 
(3).  of  this  section: 

fl)  The  repaired  tank  is  internally 
uispected  in  accordance  with  a  code  of 
practice  developed  by  a  nationally 
recognized  association  or  an 
independent  testing  laboratory,  or 

(2)  The  repaired  portion  of  the  UST 
system  is  monitored  monthly  for 


releases  in  accordance  with  a  method 
specified  in  %  280.43  (d)  through  (h):  or 

(3)  Another  test  method  is  used  that  is 
determined  by  the  implementing  agency 
to  be  no  less  protective  of  human  health 
and  the  environment  than  those  listed 
above. 

(e)  Within  6  months  following  the 
repair  of  any  cathodically  protected 
UST  system,  the  cathodic  protection 
system  must  he  tested  m  accordance 
with  5  280.31  (b)  and  |c|  to  ensure  thai  it 
is  operating  properly. 

(0  UST  system  owners  and  operators 
must  maintain  records  of  each  repair  for 
the  remaining  operating  life  of  the  UST 
system  that  demonstrate  compliance 
with  the  requirements  of  this  section. 

5  280.34    Reporting  and  recordkeeping. 

Owners  and  operators  of  UST  systems 
must  cooperate  fully  with  inspections, 
monitoring  and  testing  conducted  by  the 
implementing  agency,  as  well  as 
requests  for  document  submission, 
testing,  and  monitonng  by  the  owner  or 
operator  pursuant  to  section  9005  of 
Subtitle  I  of  the  Resource  Conservation 
and  Recovery  Act.  as  amended. 

{b)  Reporting  Owners  and  operators 
must  submit  the  following  information  to 
the  implementing  agency 

(1)  Notification  for  all  UST  systems 

(i  280.22).  which  Includes  certification  of 
installation  for  new  UST  systems 
(5  280.20(el). 

(2)  Reports  of  all  releases  including 
suspected  releases  ($  280.50).  spills  and 
overfills  (S  280.53).  and  confirmed 
releases  (5  280.61): 

(3)  Corrective  actions  planned  or 
taken  including  initial  abatement 
measures  (5  280.621,  initial  site 
charactenzaiion  (5  280  63).  free  product 
removal  (S  280.64).  investigation  of  soil 
and  ground-water  cleanup  (5  280. 65). 
and  corrective  action  plan  (§  280.86); 
and 

(4)  A  notification  before  permanent 
closure  or  change-in-service  |5  280.71). 

(b)  Recordkeeping-  Owners  and 
operators  must  maintain  the  following 
information: 

(1)  A  corrosion  expert's  analysis  of 
site  corrosion  potential  if  corrosion 
protection  equipment  is  not  used 

(5  280.20(a)(4):  $  28020(b)(31). 

(2)  Documentation  of  operation  of 
corrosion  protection  equipment 

[%  280.31): 

(3)  Documentation  of  UST  system 
repairs  (J  280.33(f)): 

(4)  Recent  compliance  with  release 
detection  requirements  1$  280.45):  and 

(5)  Results  of  the  site  investigation 
conducted  at  permanent  closure 

(5  280.74). 
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(c)  A  vailabtlity  and  Maintenance  of 
Records.  Owners  and  operators  must 
keep  the  records  required  either 

(1)  Al  the  UST  site  and  immediately 
available  for  inspection  by  the 
implementing  agency:  or 

(2)  At  a  readily  available  alternative 
site  and  be  provided  for  inspection  to 
the  implementing  agency  upon  request. 

(3)  In  the  case  of  permanent  closure 
records  required  under  S  280.74.  owners 
and  operators  are  also  provided  with  the 
additional  alternative  of  mailing  closure 
records  lo  the  implementing  agency  if 
they  cannot  be  kept  at  the  site  or  an 
alternative  site  as  indicated  above. 

Note:  The  recordkeeping  and  reporting 
requirements  tn  this  section  have  beun 
approved  by  the  Office  of  Management  and 
Budget  and  have  t>eco  asslgnet^  0MB  Control 
No  2050-00B8 

Subpart  D— Release  Detection 

^  280.40    General  requirements  for  all  UST 

systems. 

(a)  Owners  and  operators  of  new  and 
existing  UST  systems  must  provide  a 
method,  or  combination  of  methods,  of 
release  detection  that: 

(1)  Can  detect  a  release  from  any 
portion  of  the  tank  and  the  connected 
underground  piping  that  routinely 
contains  product: 

(2)  Is  installed,  calibrated,  operated, 
and  maintained  in  accordance  with  the 
manufacturer's  instructions,  including 
routine  maintenance  and  service  checks 
for  operability  or  running  condition;  and 

(3)  Meets  the  performance 
requirements  in  §  280.43  or  280.44.  with 
any  performance  claims  and  their 
manner  of  determination  described  in 
writing  by  the  equipment  manufacturer 
or  installer.  In  addition,  methods  used 
after  December  22.  1990  except  for 
methods  permanently  installed  prior  lo 
that  date,  must  be  capable  of  detecting 
the  leak  rate  or  quantity  specified  for 
that  method  in  §  2eo.43"lb).  (c).  and  (d) 
or  280.44  (a)  and  (b)  with  a  probability 
of  detection  of  0.95  and  a  probability  of 
false  alarm  of  0.05. 

(b)  When  a  release  detection  method 
operated  in  accordance  with  the 
perfonnance  standards  in  S  280.43  and 
S  280.44  indicates  a  release  may  have 
occurred,  owners  and  operators  must 
notify  the  implementing  agency  in 
accordance  with  Subpart  E. 

(c)  Owners  and  operators  of  a)!  UST 
systems  must  comply  with  the  release 
detection  requirements  of  this  subpart 
by  December  22  of  the  year  listed  in  the 
following  table: 


SCHEDUl-E  FOR  PHASE-IN  OF  ReL£ASE 

Detection 


v<at 
system 

Year  when  release  *?lei:lio.T  is  'equtft*! 
ibv  Oecemtier  22  ol  me  year  mOKateO) 

nsutod 

1989 

1990 

1991 

1992 

1993 

Belore 
1985 

RD 

P 

or 

uo- 

Itnown 
1965-69 
1970-74 
1975-79 
1 960-68  . 

P/RD 

P 

P 

P 

RO 

RD 

RD 

^*ow  tanks  (afler  Oeoembet  22)  inunediaiety  upon 
tnstallaiion. 

P^Must  t>egm  reteese  df^tection  for  ait  pressui- 
aed  pong  m  acconjancs  nnin  §2S0.<9i(b)(i]  and 
Kfit3  42(bT(4). 

F)0  ^  Musi  begm  release  detection  lor  tanks  and 
sucton  piping  in  accorOancc  wfth  §  260  4l|a). 
i  2B0  41(bK2).  and  §  260.42 

Id)  Any  existing  UST  system  that 
cannot  apply  a  method  of  release 
detection  that  complies  with  the 
requirements  of  this  subpart  must 
complete  the  closure  procedures  in 
Subpart  G  by  the  date  on  which  release 
detection  is  required  for  that  UST 
system  under  paragraph  {c)  of  this 
section. 

§  290.41     Requirements  for  petroleum  UST 
systems. 

Owners  and  operators  of  petroleum 
UST  systems  must  provide  release 
detection  for  tanks  and  piping  as 
follows: 

(a)  Tanks.  Tanks  must  be  monitored 
at  least  every  30  days  for  releases  using 
one  of  the  methods  Lsted  in  §  280-43  (d) 
through  (h)  except  that: 

(1)  UST  systems  that  meet  the 
performance  standards  in  §  280.20  or 
§  280.21,  and  the  monthly  inventory 
control  requirements  in  §  280.43  (a)  or 
(b(.  may  use  tank  tightness  testing 
(conducted  in  accordance  with 

§  280.43(c))  at  least  every  5  years  until 
December  22.  199B.  or  until  10  years 
after  the  lank  is  installed  or  upgraded 
under  8  2B0.21(b).  whichever  is  later 

(2)  UST  systems  that  do  not  meet  the 
performance  standards  in  §  28020 or 

5  280.21  may  use  monthly  inventory 
controls  (conducted  in  accordance  with 
§  280.43(a)  or  (b]]  and  annual  tank 
tightness  testing  (conducted  in 
accordance  with  §  280.43(c))  until 
December  22, 1998  when  the  tank  must 
be  upgraded  under  §  280.21  or 
permanently  closed  under  §  280.71:  and 

(3)  Tanks  with  capacity  of  550  gallons 
or  less  may  use  weekly  tank  gauging 
(conducted  in  accordance  with 

§  280.43(b)). 

(b)  Piping.  Underground  piping  that 
routinely  contains  regulated  substances 


must  be  monitored  for  releases  in  a 
manner  that  meets  one  of  the  following 
requirements: 

[i)  Pressurized  piping.  Underground 
piping  that  conveys  regulated 
substances  under  pressure  must: 

(i)  Be  equipped  with  an  automatic  line 
leak  detector  conducted  in  accordance 
with  S  280.44(a);  and 

(ii)  Have  an  annual  line  tightness  test 
conducted  in  accordance  with 
fi  260.44(b]  or  have  monthly  monitoring 
conducted  in  accordance  with 
S  280.44(c). 

(2)  Suction  piping-  Underground 
piping  that  conveys  regulated 
substances  under  suction  must  either 
have  a  line  tightness  test  conducted  at 
least  every  3  years  and  in  accordance 
with  §  280.44(b).  or  use  a  monthly 
monitoring  method  conduct  in 
accordance  with  §  280.44(0}.  No  release 
detection  is  required  for  suction  piping 
that  is  designed  and  constructed  to  meet 
the  following  standards: 

(i)  The  below-grade  piping  operates  at 
less  than  atmospheric  pressure; 

(ii)  The  below-grade  piping  is  sloped 
80  that  the  contents  of  the  pipe  will 
drain  back  into  the  storage  tank  if  the 
suction  is  released; 

(iit)  Only  one  check  valve  is  included 
in  each  suction  line; 

(iv)  The  check  valve  is  located 
directly  below  and  as  close  as  practical 
lo  the  suction  pump;  and 

(v)  A  method  is  provided  that  allows 
compliance  with  paragraphs  (bH2)  (ii>- 
(iv)  of  this  section  to  be  readily 
determined. 

§  260.42     Requirements  for  hazardous 
substance  UST  systems. 

Owners  and  operators  of  hazardous 
substance  UST  systems  must  provide 
release  detection  that  meets  the 
following  requirements; 

|a]  Release  detection  at  existing  UST 
systems  must  meet  the  requirements  for 
petroleum  UST  systems  in  §  28041.  By 
December  22, 1998.  all  existing 
hazardous  substance  UST  systems  must 
meet  the  release  detection  requirements 
for  new  systems  in  paragraph  (b)  of  this 
section. 

(b)  Release  detection  at  new 
hazardous  substance  UST  systems  must 
meet  the  following  requirements; 

(1)  Secondary  containment  systems 
must  be  designed,  constructed  and 
installed  to: 

(i)  Contain  regulated  substances 
released  from  the  tank  system  until  they 
are  detected  and  removed; 

(ii)  Prevent  the  release  of  regulated 
substances  to  the  environment  at  any 
time  during  the  operational  life  of  the 
UST  system:  and 
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(III)  Be  checked  for  evidence  of  a 
relea««  at  least  every  30  days. 

Note.— The  provisions  of  V)  CFR  2&V13:i. 
Containment  and  Detpction  af  RHeases,  may 
be  used  'o  comply  with  these  rwjuiremefi's 

(2)  Double-walled  tanks  musl  be 
designed,  constructed,  and  installed  to. 

fi)  Contain  a  release  from  any  portion 
of  the  inner  tank  within  the  outer  wall, 
and 

(ii)  Detect  the  failure  of  the  inner  wall. 

(3)  External  liners  (including  vaults! 
must  be  designed,  constnjrted.  and 
installed  to: 

(i)  Contain  100  percent  of  the  capacity 
of  the  largest  tank  within  its  boundary: 

(ii)  Prevent  the  intefference  of 
precipitation  or  ground-water  intrusion 
with  the  ability  to  contain  or  detect  a 
release  of  regulated  substances;  and 

(iiij  Surroond  the  tank  completely  (i.e.. 
it  IS  capable  of  preventing  lateral  as  well 
as  vertical  migration  of  regulated 
substances). 

(4)  Underground  piping  must  be 
equipped  with  secondary  containment 
that  satisfies  the  requirements  of 
paragraph  [bK^]  of  this  section  (e.g.. 
trench  tloers,  jacketing  of  double-walled 
pipe).  In  addition,  underground  piping 
that  conveys  regulated  substances  under 
pressure  must  be  equipped  with  an 
automatic  tme  leak  detector  in 
accordance  with  |  2aa44(a). 

(5)  Other  methods  of  release  detection 
may  be  used  if  owners  and  operators: 

(i]  Demonstrate  to  the  implemenbng 
agency  that  an  alternate  method  can 
detect  a  release  of  the  stored  substance 
as  effectively  as  any  of  the  methods 
allowed  in  $$  2flO. 43(b)  through  (h)  can 
detect  a  releaae  of  petroleum; 

[ii]  Provide  information  to  the 
implementing  agency  on  effective 
corrective  action  lechnokigies.  health 
nsks.  and  cbefnicai  and  physKal 
properties  of  the  stored  substance,  and 
the  characteristics  of  the  UST  site:  and. 

(iii)  Obtain  approval  £rom  the 
impiBoenting  agency  to  use  the 
alternate  relnse  detection  method 
before  the  inslallatioo  and  operation  of 
the  new  UST  system. 

$  2M.43    MatfWMia  of  rstsaia  d«t«ctton  for 


withdrawals,  and  the  amount  still 
remaining  in  the  tank  are  recorded  each 
operating  day: 

(2)  The  equipment  used  is  capable  of 
measuring  the  level  of  product  over  the 
foil  range  of  the  tank's  height  to  the 
nearest  one-eighth  of  an  inch; 

(3)  The  regulated  substance  inputs  are 
reconciled  with  delivery  receipts  by 
measaremeni  of  the  tank  inventory 
volume  before  and  after  deliver)': 

(4}  Delivenes  are  made  through  a  drop 
tube  that  extends  to  within  one  foot  of 
the  lank  bottom. 

(5)  Product  dispensing  is  metered  and 
recorded  within  the  local  standards  fur 
meter  calibration  or  an  accurac-y  of  6 
cubic  inches  for  every  5  gallons  of 
product  withdrawn:  and 

(6)  The  measurempnt  of  any  water 
level  (n  the  bottom  of  the  tank  is  made 
to  the  nearest  one-eighth  of  an  inch  at 
least  once  a  month. 

Note:  Practices  desi:nbed  in  the  Amencan 
Petroleum  tnatllute  Publication  1621. 
"Recommended  Practice  for  Bulk  Ljqijid 
Slock  Control  a)  Relsil  Oulli^  '  may  be 
used,  wtere  appttc«b4e.  u  guidance  in 
meeung  the  requirenents  of  tfaii  paragraph. 

[h)  Manual  tank  gauging  Manual  lank 
gauging  tnust  meet  the  following 
requirements: 

(1)  Tank  liquid  level  measurements 
are  taken  at  the  beginning  and  ending  of 
a  period  of  at  least  36  hours  during 
which  Qo  liquid  is  added  to  or  removed 
from  the  tank; 

(2)  Level  measurements  are  based  on 
an  average  of  two  consecutive  stick 
readings  at  both  the  beginnuig  and 
ending  of  the  period; 

(3)  The  equipment  used  is  capable  of 
measuring  the  level  of  product  over  the 
full  range  of  the  tank's  height  to  the 
nearest  one-eighth  of  an  inch; 

(4)  A  leak  is  suspected  and  sub)ect  to 
the  requirementa  of  Subpart  £  if  the 
variation  between  beginning  and  ending 
measurementa  exceeds  the  weekly  or 
monthly  standards  in  the  following 
table: 


Each  method  of  release  detection  for 
tanks  used  to  meet  the  requirements  of 
S  280.41  must  be  condxicted  in 
accordance  with  the  fonowing: 

(a)  limntoty  central  Product 
inventory  control  (or  another  test  of 
equivafeni  performarKe)  must  be 
conducted  ntontWy  to  detect  a  release  of 
at  least  1.0  percent  of  flow-throngh  phiS 
130  gftllona  on  a  monthly  basis  in  the 
following  manner 

(1)  Inventory  vohnne  roeasorements 
for  regulated  substance  inputs. 


UonmrMndird 

(BMrags  of  lour 

MM 

550 

1  ingMrm 

Sgaaois. 

gaum 

or  l«ts. 

561-1000 

13  grtora 

TjaJcis 

3««or«i 

UgWons 

2.000 

guora. 

(5)  Oniy  tanks  of  550  gallons  or  less 
nominal  capacity  may  use  this  as  the 
sole  method  of  release  detection.  Tanks 
of  551  to  2.000  gsHons  may  use  the 
method  in  place  of  manual  inventory 


control  in  \  280.431a]-  Tanks  of  greater 
than  2,000  gallons  nominal  capacity  may 
not  use  (his  methiKl  lo  meet  the 
requirements  of  this  subpart. 

(c)  Tank  tfghtness  testing  Tank 
tightness  testing  (or  another  test  of 
equivalent  perfonnancf)  must  be 
capable  of  detecting  a  0.1  gallon  per 
hour  leak  rale  from  any  purtion  of  the 
tank  that  routinely  ci>nlains  product 
while  accounting  fur  the  effects  uf 
thermal  expansion  or  cgnlrut-tion  of  the 
product,  vapor  pockets,  lank 
deformation,  evaporation  or 
condensation,  and  the  location  of  the 
water  table. 

(d)  Automatic  tank  gauging. 
Equipment  for  automatic  tank  gauging 
that  tests  for  the  loss  of  product  and 
conducts  inventory  (.-ontrol  must  meet 
the  following  requirements: 

(1)  The  automatic  product  level 
monitor  test  can  detect  a  02  gallon  per 
hour  leak  rate  from  any  portion  of  the 
tank  that  routinely  contains  product; 
and 

(2)  Inventor>'  control  (or  another  test 
of  equivalent  performance)  is  conducted 
in  accordance  with  the  requirements  of 
5  280,43|a]- 

(e)  Vapor  monitoring-  Te^tinR  or 
monitoring  for  vapors  within  the  soil  gas 
of  the  excBvattoo  zone  must  meet  the 
fuliuwing  requirements: 

11)  The  materials  used  as  backfill  are 
sufhuently  porous  (e.g..  gravel,  sand, 
crushed  rock)  to  readily  allow  diffusion 
of  vapors  from  releases  into  the 
excavation  area; 

|2)  The  stored  regulated  substance,  or 
a  tracer  compound  placed  in  the  tank 
system,  is  sufficiently  volatile  (e.g.. 
gasoline)  to  result  in  a  vapor  level  that  is 
detectable  by  the  monitoring  devices 
located  in  the  excavation  zone  in  the 
event  of  a  release  from  the  lank: 

( 3 1  The  measurement  of  vapors  by  the 
monitoring  device  is  not  rendered 
inoperative  by  the  groond  water. 
rainfall,  or  soil  moisture  or  other  known 
interferences  so  that  a  release  could  go 
undetected  for  more  than  30  days: 

(4)  The  level  of  background 
contamination  in  the  excavation  zone 
will  not  interfere  with  the  method  used 
to  detect  releases  h^m  the  tank; 

(5)  The  vapor  monitors  are  designed 
and  operated  to  detect  any  sigmficanl 
increaae  in  concentration  above 
background  of  the  regulated  substance 
stored  in  the  tank  system,  a  component 
or  components  of  that  substance,  or  a 
tracer  compound  placed  in  iHp  tank 
system; 

[8)  In  the  UST  excavation  zone,  the 
site  is  assessed  to  ensure  compliance 
with  the  requirements  in  paragraphs  (ej 
(1)  through  (4)  of  this  section  and  to 
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establish  the  number  and  positioning  of 
monitoring  wells  that  will  delect 
releases  withm  the  excavation  zone 
from  any  portion  of  the  tank  that 
routinely  contains  product:  and 

(7)  Monitoring  wells  are  clearly 
marked  and  secured  lo  avoid 
unauthorized  access  and  tampering. 

(f)  Ground-water  monitoring.  Testing 
or  monitoring  for  liquids  on  the  ground 
water  must  meet  the  following 
requirements: 

(1)  The  regulated  substance  stored  is 
immiscible  in  water  and  has  a  specific 
gravity  of  less  than  one; 

(2)  Ground  water  is  never  more  than 
20  feel  from  the  ground  surface  and  ihe 
hydraulic  conductivity  of  the  soil|s) 
between  the  UST  system  and  the 
monitoring  wells  or  devices  is  not  less 
than  0.01  cm/sec  (e.g..  the  soil  should 
consist  of  gravels,  coarse  to  medium 
sands,  coarse  silts  or  other  permeable 
matenals): 

(3)  The  slotted  portion  of  the 
monitoring  well  casing  must  be  designed 
to  prevent  migration  of  natural  soils  or 
filter  pack  into  the  well  and  lo  allow 
entry  of  regulated  substance  on  the 
water  table  into  the  well  under  both 
high  and  low  ground-water  conditions; 

(4)  Monitoring  wells  shall  be  sealed 
from  the  ground  surface  to  the  top  of  the 
filter  pack. 

(5)  Monitoring  wells  or  devices 
intercept  the  excavation  zone  or  are  as 
close  to  it  as  is  technically  feasible; 

(6)  The  continuous  monitoring  devices 
or  manual  methods  used  can  detect  the 
presence  of  at  least  one-eighlh  of  an 
inch  of  free  product  on  top  of  the  ground 
water  in  the  monitoring  wells: 

(7)  Within  and  immediately  below  the 
UST  system  excavation  zone,  the  site  is 
assessed  to  ensure  compliance  with  the 
requirements  in  paragraphs  (fj  (1) 
through  (5)  of  this  section  and  to 
establish  the  number  and  positioning  of 
monitonng  wells  or  devices  that  will 
detect  releases  from  any  portion  of  the 
tank  that  routinely  contains  product; 
and 

(8)  Momtoring  wells  are  clearly 
marked  and  secured  to  avoid 
unauthorized  access  and  tamperins- 

(gl  Interstitial  monitoring.  Interstitial 
monitonng  between  the  UST  system  and 
a  secondary  barner  immediately  around 
or  beneath  il  may  be  used,  but  only  if 
the  system  is  designed,  constructed  and 
installed  to  detect  a  leak  from  any 
portion  of  the  tank  that  routinely 
contains  product  and  also  meets  one  of 
the  following  requirements: 

(1)  For  double-walled  UST  systems, 
the  sampling  or  testing  method  can 
detect  a  release  through  the  inner  wall 
in  any  portion  of  the  tank  that  routinely 
contains  product: 


Note:  The  provitions  outlined  in  the  Steel 
Tank  Institute  a  "Standard  for  Dual  Wall 
Underground  Storage  Tanks"  may  t>e  used  as 
guidance  for  aspects  of  the  design  and 
construction  of  underground  steel  double- 
walled  tanks. 

(2)  For  UST  systems  with  a  secondar>' 
barrier  within  the  excavation  zone,  the 
sampling  or  testing  method  used  can 
delect  a  release  between  the  UST 
system  and  the  secondarj-  bamer: 

(i)  The  secondary  barrier  around  or 
beneath  the  UST  system  consists  of 
artificially  constructed  material  that  is 
sufficiently  thici^  and  impermeable  |at 
least  10''cm/sec  for  the  regulated 
substance  stored)  to  direct  a  release  to 
the  momtoring  point  and  permit  its 
detection: 

(ii)  The  barrier  is  compatible  with  the 
regulated  substance  stored  so  that  a 
release  from  the  UST  system  will  not 
cause  a  detenoration  of  the  bamer 
allowing  a  release  lo  pass  through 
undetected; 

(iii)  For  cathodically  protected  tanks, 
the  secondary  barrier  must  be  installed 
so  that  it  does  not  interfere  with  the 
proper  operation  of  the  cathodic 
protection  system; 

(iv)  The  ground  water,  soil  moisture, 
or  rainfall  will  not  render  the  testing  or 
sampling  method  used  inoperative  so 
that  a  release  could  go  undetected  for 
more  than  30  days; 

(v)  The  site  is  assessed  to  ensure  that 
the  secondary  barrier  is  always  above 
the  ground  water  and  not  in  a  25-year 
flood  plain,  unless  the  barrier  and 
monitoring  designs  are  for  use  under 
such  conditions;  and. 

(vi)  Monilonng  wells  are  clearly 
marked  and  secured  to  avoid 
unauthorized  access  and  tampering. 

(3)  For  tanks  with  an  internally  fitted 
liner,  an  automated  device  can  detecl  a 
release  between  the  inner  wall  of  the 
tank  and  the  liner,  and  the  liner  is 
compatible  with  the  substance  stored. 

(h)  Other  methods.  Any  other  type  of 
release  detection  method,  or 
combination  of  methods,  can  be  used  if: 

(1 )  It  can  detect  a  0.2  gallon  per  hour 
leak  rale  or  a  release  of  150  gallons 
within  a  month  with  a  probability  of 
detection  of  0.95  and  a  probability  of 
false  alarm  of  0.05:  or 

(2)  The  implementing  agency  may 
approve  another  method  if  Ihe  owner 
and  operator  can  demonstrate  that  the 
method  can  detect  a  release  as 
effectively  as  any  of  the  methods 
allowed  in  paragraphs  (cj  through  (h)  of 
this  section.  In  comparing  methods,  the 
implementing  agency  shall  consider  the 
size  of  release  that  the  method  can 
detect  and  the  frequency  and  reliability 
with  which  it  can  be  detected.  If  the 
method  is  approved,  the  owner  and 


operator  must  comply  with  any 
conditions  imposed  by  the  implementing 
agency  on  its  use  to  ensure  the 
protection  of  human  health  and  the 
environment. 

5  2B0.44    liletho<te  of  release  detection  for 
ptpinfl. 

Each  method  of  release  detection  for 
piping  used  to  meet  the  requirements  of 
§  280  41  must  be  conducted  in 
accordance  with  the  following: 

(a)  Automatic  line  leak  detectors. 
Methods  which  alert  the  operator  to  the 
presence  of  a  leak  by  restncting  or 
shutting  off  the  flow  of  regulated 
substances  through  pipmg  or  tnggenng 
an  audible  or  visual  alarm  may  be  used 
only  if  they  detect  leaks  of  3  gallons  per 
hour  at  10  pounds  per  square  inch  line 
pressure  withm  1  hour.  An  annual  test  of 
the  operation  of  the  leak  detector  must 
be  conducled  in  accordance  w  ith  the 
manufacturer's  requirements, 

(b)  Une  tightness  testing.  A  periodic 
test  of  piping  may  be  conducled  only  if  il 
can  delect  a  01  gallon  per  hour  leak  rale 
at  one  and  one-half  times  the  operating 
pressure. 

(c)  Applicable  tank  methods.  .Any  of 
the  methods  in  $  280.43  (e)  through  (h) 
may  be  used  if  they  are  designed  to 
detecl  a  release  from  any  portion  of  the 
underground  piping  that  routinely 
contains  regulated  substances. 

§  2SG.45    Release  detection  recordkeeptn^. 

Ail  UST  system  owners  and  operators 
must  maintain  records  in  accordance 
with  $  280-34  demonstrating  compliance 
with  all  applicable  requirements  of  this 
Subpart.  These  records  must  include  the 
following: 

(a)  All  wntten  performance  claims 
pertaining  to  any  release  detection 
system  used,  and  the  manner  in  which 
these  claims  have  been  justified  or 
tested  by  the  equipment  manufacturer  or 
installer,  must  be  mainlained  for  5 
years,  or  for  another  reasonable  period 
of  time  determined  by  the  implemcntmg 
agency,  from  the  date  of  installation; 

(b)  The  results  of  any  sampling, 
testing,  or  m.onjtoring  must  be 
maintained  for  at  least  1  year,  or  for 
another  reasonable  period  of  time 
determined  by  the  imptementing  agency, 
except  that  the  results  of  lank  tightness 
testing  conducted  in  accordance  with 

S  2e0.43(c)  must  be  retained  until  ihe 
next  tes!  is  conducted:  and 

(c)  Written  documentation  of  all 
calibration,  maintenance,  and  repair  of 
release  detection  equipment 
permanently  located  on-site  must  be 
maintained  for  at  least  one  year  after 
the  servicing  work  is  completed,  or  for 
another  reasonable  time  penod 
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determined  b>  the  inaplementmg  agency 
Any  schedules  of  required  calibralion 
and  maintenance  provided  by  the 
release  detection  equipment 
manufacturer  must  be  retained  for  5 
years  from  the  date  of  lnsla!latior>. 

Subpart  E— Release  Reporting. 
InvectigaUon,  and  Cofiflrmatk>n 

S  280.50    Reporting  of  suspected  retesses. 

Owners  and  operators  of  L'ST  systems 
must  report  to  the  implementing  agency 
within  24  hours,  or  another  reasonable 
time  period  specified  by  the 
implementing  agency,  and  follow  the 
procedures  in  5  280.52  for  any  of  the 
following  conditions: 

(a)  The  discovery  by  owners  and 
operators  or  others  of  released  rpgulated 
substances  at  the  UST  site  or  in  the 
Burrounding  area  (such  as  the  presence 
of  free  product  or  vapors  in  soils, 
basements,  sewer  and  utihty  lines,  and 
nearby  surface  water), 

(b)  Unusual  operating  conditions 
observed  by  owners  and  operators  (such 
as  the  erratic  behavior  of  product 
dispensing  equipment,  the  sudden  loss 
of  product  from  the  UST  system,  or  an 
unexplained  presence  of  water  in  the 
tank)!,  unless  system  equipment  t«  found 
to  be  defective  but  not  leaking,  and  is 
immediately  repaired  or  replaced;  and, 

(c)  Monitoruig  results  from  a  release 
detection  method  required  under 

S  280.41  and  {  280.42  that  indicate  a 
release  may  have  occurred  unless: 

[1)  The  monitoring  device  is  found  to 
be  defective,  and  is  inunediately 
repaired,  recalibrated  or  replaced  and 
additional  mcmitonng  does  not  confirm 
the  initial  result  or 

(2)  In  the  case  of  inventory  control  a 
secood  month  of  data  does  not  confinn 
the  initial  result. 

S  2«0.S1    Invwtfgatfon  du*  to  orr-sHa 


When  required  by  the  implementing 
agency,  owners  and  operators  of  UST 
systems  must  follow  the  procedures  in 
S  280.52  to  determine  if  the  UST  system 
rs  the  source  of  ofT-site  impacts.  These 
impacts  include  the  discovery  of 
regulated  substances  (such  as  the 
presence  of  free  product  or  vapors  in 
soils,  basements,  sewer  and  utility  tines, 
and  nearby  surface  and  drinking  waters) 
that  has  been  observed  by  the 
implementing  agency  or  brought  to  its 
attention  by  another  party. 

9  2«O.S2 


Unless  corrective  action  is  initiated  in 
accordance  with  Sabpart  F,  owners  and 
operators  must  unmediately  investigate 
and  oonfinii  all  suspected  releases  of 
regulated  sobstanc^es  requiring  reporting 


under  S  280l50  within  7  days,  or  another 
reasonable  time  period  specified  by  the 
implenjentiog  agency,  using  either  (he 
following  steps  or  another  procedure 
approved  by  the  implementing  agency: 

fa)  System  test.  Owners  and  operators 
must  conduct  tests  (according  to  the 
requirements  for  tij^htness  testing  in 
§  2H0.45(c)  and  (  2a0.44fbn  that 
determine  whether  a  leak  exists  in  that 
portion  of  the  tank  that  routinely 
contains  product,  or  the  attached 
delivery  piping,  or  both. 

[1}  OwTwrs  and  operators  must  repair, 
replace  or  upgrade  the  UST  system,  and 
begin  corrective  action  in  accordance 
with  Subpart  F  if  the  test  results  for  the 
system,  tank,  or  delivery  piping  indicate 
ihdt  a  leak  exists. 

(2)  Further  investigatTon  is  not 
required  if  the  test  results  for  the 
system,  tank,  and  dehvery  piping  do  not 
indicate  that  a  leak  exists  and  if 
environmental  contamination  is  not  the 
basis  for  suspecting!  a  release. 

(3)  Owners  and  operators  must 
conduct  a  site  check  as  described  in 
paragraph  (b)  of  this  section  if  the  test 
results  for  the  system,  tank,  and  delivery 
piping  do  not  indicate  that  a  leak  exists 
but  environmental  contamination  is  the 
basis  for  suspecting  a  release 

(b)  Stte  check.  Owners  and  operators 
must  measure  for  the  presence  of  a 
release  where  contamination  is  mosf 
likely  to  be  present  at  the  UST  site  In 
selecting  sample  types,  sample 
locations,  and  measurement  methods, 
owners  and  operators  must  consider  the 
nature  of  the  stored  substance,  the  type 
of  initial  alarm  or  cause  for  suspicion. 
the  type  of  backfill,  the  depth  of  ground 
water  and  other  factors  appropriate  for 
identifyirtg  the  presence  and  source  of 
the  release. 

(1)  If  the  test  results  for  the 
excavation  zone  or  the  UST  site  indicate 
that  a  release  has  occurred,  owners  and 
operators  must  begin  corrective  action 
in  accordance  with  Subpart  F; 

(2)  If  the  test  results  for  the 
excavation  zone  or  the  UST  site  do  not 
indicate  that  a  release  has  occinred, 
further  investigation  is  not  required. 

3  2»0^    fta^oftino  and  ctMnup  of  ipMs 
■ndovarfWa. 

(a)  Owners  and  operators  of  UST 
systems  must  contain  and  tnunedialely 
clean  up  a  spill  or  overfill  and  report  to 
the  implementing  agency  within  24 
hours,  or  another  reasonable  time  period 
specified  by  the  implementing  agertcy, 
and  begin  corrective  action  m 
nccordance  with  Subpart  F  in  the 
following  cases: 

(1)  Spill  or  overfill  of  petroleum  that 
results  in  a  release  to  the  environment 
that  exceeds  25  gallons  or  another 


reasonable  amount  speafied  by  the 
implementing  agency,  or  thai  causes  a 
sheen  on  nearby  surface  water:  and 

(2)  Spill  or  overfill  of  a  hazardous 
substance  that  results  in  a  release  to  the 
environment  that  equals  or  exceeds  its 
reporldble  quantity  under  CERCLA  (40 
CFR  Part  302) 

(b)  Owners  and  operators  of  UST 
systems  must  conlaui  and  immediately 
clean  up  a  spill  or  overfill  of  petroleum 
that  is  less  than  25  gallons  or  another 
reasonable  amount  specified  by  the 
implementing^  A^am-.y.  and  a  spill  or 
overfill  of  a  hazardous  substance  thai  is 
less  than  the  reportable  quantity.  If 
cleanup  cannot  be  accomplished  within 
24  hours,  or  another  reasonable  time 
period  established  by  the  impiementmg 
agency,  owners  and  operators  must 
immediately  notify  the  implementing 
agency. 

Note:  Pursuant  to  U  M'-fi  and  335.40.  » 
rele.aie  of  a  bazardoua  substance  equal  tu  or 
in  excess  of  its  repurtable  quantit>  most  al»o 
b^  reponed  unmediaiely  (rtither  ihan  within 
^■t  hours)  to  the  Nationai  Rtrsi:>ons«  Center 
uiuiLT  •teclifjfis  im  and  103  of  the 
Ci)n^;<rehen»tve  Environmental  ReftpoDse. 
Cijinpeasaimn.  and  Ui«biiii>  Act  of  1960  and 
to  approprmte  stale  aad  local  authoitUe* 
under  Title  III  of  ihf  Superfund  AmendinentB 
iind  Reauthonzation  Act  of  \^r-t\ 

Subpart  F— Releaaa  Response  and 
Correcthre  Action  for  UST  Systems 
Contatning  Petroleum  or  Hazardous 
Substances 

S280.S0    GwMnl. 

Owners  and  operators  of  petroleum  or 
hazardous  substance  UST  systems  must, 
in  response  to  a  confirmed  release  from 
the  UST  system,  comply  with  the 
requirements  of  this  subpart  except  for 
USTs  excluded  under  {  280.10(b)  and 
UST  systems  subiecl  to  RCRA  Subtitle  C 
corrective  action  requirements  under 
section  30O4(u]  of  the  Resource 
Conservation  and  Recovery  Act  as 
amended. 


S2S0.61 

l.'pon  umfirmation  of  a  release  in 
accordance  with  {  2aa52  or  after  a 
release  from  the  UST  system  is 
identified  in  any  other  manner,  owners 
and  operators  must  perform  the 
Mluwing  initial  response  actions  withm 
24  hours  of  a  release  or  within  another 
reasonable  period  of  lime  determined  by 
the  implementing  agency. 

(h|  Report  the  release  to  the 
implementiog  agency  (e.g..  by  telephone 
or  electronic  mail): 

(b)  Take  immediate  action  to  prevent 
any  further  release  of  the  regulated 
substance  mto  the  envirorunent;  .ind 


Federal  Register  /  Vol.  53.  No.  165  /  Friday,  September  23.  1966  /  Rules  and  Regulations        37205 


(c)  Identify  and  mitigate  fu-e. 
explosion,  and  vapor  hazards. 

§  2S0.62    Initial  abatement  measures  and 
site  check. 

(a)  Unless  direcled  to  do  otherwise  by 
the  implf  menting  agency,  owners  and 
operators  must  perform  the  following 
abatement  measures: 

(1)  Remove  as  much  of  the  regulated 
substance  from  the  UST  system  as  le 
necessary  to  prevent  further  release  to 
the  envirorunent: 

(2)  Visually  uispert  any  aboveground 
releases  or  exposed  Delowground 
releases  and  prevent  further  migration 
of  the  released  substance  into 
surrounding  soils  and  ground  water. 

(3)  Continue  to  monitor  and  mitigate 
any  additional  fire  and  safety  hazards 
posed  by  vapors  or  free  product  that 
have  migrated  from  the  UST  excavation 
zone  and  entered  into  subsurface 
slmctures  (such  as  sewers  or 
basements): 

(4)  Remedy  hazards  posed  by 
conlamuiated  soils  that  are  excavated 
or  exposed  as  a  result  of  release 
confirmation,  site  investigation. 
abatement,  or  corrective  action 
activities.  If  these  remedies  include 
treatment  or  disposal  of  soils,  the  owner 
and  operator  must  comply  with 
applicable  Stale  and  local  requirements; 

(5)  Measure  for  the  presence  of  a 
release  where  contamination  is  most 
likely  to  be  present  at  the  UST  site, 
unless  the  presence  and  source  of  the 
release  have  been  confirmed  in 
accordance  with  the  site  check  required 
by  $  280  52(bl  or  the  closure  site 
assessment  of  §  2ao.72(aj.  In  selecting 
sample  types,  sample  locations,  and 
measurement  methods,  the  owner  and 
operator  must  consider  the  nature  of  the 
stored  substance,  the  t>pe  of  backfill, 
depth  to  ground  water  and  other  factors 
as  appropriate  for  identifying  the 
presence  and  source  of  the  release;  and 

(6)  Investigate  to  determine  the 
possible  presence  of  free  product,  and 
begin  free  product  removal  as  soon  as 
practicable  and  in  accordance  with 

§  280.64. 

(b)  Within  20  days  after  release 
confirmation,  or  withui  another 
reasonable  period  of  time  determined  by 
the  implementing  agency,  owners  and 
operators  must  submit  a  report  to  the 
implementing  agency  summanzmg  the 
initial  abatement  steps  taken  under 
paragraph  (a]  of  this  section  and  any 
resulting  information  or  datd. 

§  280.63    tnttM  «He  characterization. 

(a)  Unless  directed  to  do  otherwise  by 
the  implementing  agency,  owners  and 
operators  must  assemble  information 
about  the  site  and  the  nature  of  ttie 


release,  uicludmg  information  gamed 
while  confirming  the  release  or 
completing  the  imual  abatement 
measures  in  §  2d0.60  and  S  2d0.6l.  This 
information  must  include,  but  is  not 
necessarily  limited  to  the  following: 

(1)  Data  on  the  nature  and  estimated 
quantity  of  release; 

(2)  Data  from  available  sources 
and/or  site  investigations  concerning 
the  following  factors:  surrounding 
populations,  water  quality,  use  and 
approximate  locations  of  wells 
potentially  affected  by  the  release, 
subsurface  soil  conditions,  locations  of 
subsurface  sewers,  cliroalological 
conditions,  and  land  use: 

(3)  Results  of  the  site  check  required 
under  §  280.62(a)(5):  and 

(4]  Results  of  Uie  &ee  product 
investigations  required  under 
5  2ao.62(a)(6).  to  be  used  by  owners  and 
operators  to  determine  whether  free 
product  must  be  recovered  under 
§  280.64. 

(bl  Withm  45  days  of  release 
confirmation  or  another  reasonable 
period  of  nme  determined  by  the 
implementing  agency,  ovmers  and 
operators  must  submit  the  information 
collected  in  compliance  wiih  paragraph 
[a]  of  this  section  to  the  implementing 
agency  in  a  manner  that  demonslrales 
its  applicability  and  technical  adequacy, 
or  in  a  format  and  according  to  the 
schedule  required  by  the  implementing 
agency. 

§  280.64    Free  product  removal. 

At  sites  where  investigations  under 
§  280.a2(a|(6)  indicate  the  presence  of 
free  product  owners  and  operators  must 
remove  free  product  to  the  maximum 
extent  practicable  as  determined  by  the 
implementing  agency  while  continuing. 
as  necessan,',  any  actions  initiated 
under  §§  280.61  through  280.63.  or 
preparing  for  actions  required  under 
§§  280.65  through  280.66.  In  meeting  the 
requirements  of  this  section,  owners  and 
operators  must: 

(a)  Conduct  free  product  removal  in  a 
manner  thai  minimizes  the  spread  of 
contamination  into  previously 
uncontammated  zones  by  using 
recovery  and  disposal  techniques 
appropriate  to  the  hydrogeologic 
conditions  at  the  site,  and  that  properly 
treats,  discharges  or  disposes  of 
recovery  byproducts  in  compliance  with 
applicable  local.  State  and  Federal 
regulations; 

(b)  Use  abatpmenl  of  free  product 
migration  as  a  minimum  objective  for 
the  design  of  the  free  product  removal 
system: 

(c)  Handle  any  flammable  products  in 
a  safe  and  competent  manner  to  prevent 
fires  or  explosions;  and 


(d)  Unless  du^cted  to  do  otherwise  by 
the  implementing  agency,  prepare  and 
submit  to  the  implementing  agency, 
within  46  days  after  confirming  a 
release,  a  free  product  removal  report 
that  provides  at  least  the  following 
information; 

(1)  The  name  of  the  person(5) 
responsible  for  implementing  the  free 
product  removal  measures; 

(2)  The  estimated  quantity.  Ij-pe.  and 
thickness  of  free  product  observed  or 
measured  in  wells,  boreholes,  and 
excavations; 

13)  The  type  of  free  product  recovery 
system  used. 

(4)  Whether  any  discharge  will  take 
place  on-site  or  off-site  during  the 
recovery  operation  and  where  this 
discharge  will  be  iocatect 

(5}  The  type  of  treatment  applied  to, 
and  the  effluent  quality  expected  from, 
any  discharge; 

(B)  The  steps  that  have  been  or  are 
being  taken  to  obtain  necessary  permits 
for  any  discharge,  and 

(7)  The  disposition  of  the  recovered 
free  product 

§  280.65    Investigattons  for  soil  and 
grour>0-water  desnup. 

(a)  In  order  to  determine  the  full 
extent  and  location  of  soils 
contaminated  by  the  release  and  the 
presence  and  concentrations  of 
dissolved  product  contamination  in  the 
ground  water,  owners  and  operators 
must  conduct  investigations  of  the 
release,  the  release  site,  and  the 
surrounding  area  possibly  affected  by 
the  release  if  any  of  the  following 
conditions  exist 

(1)  There  is  evidence  that  ground- 
water wells  have  been  affected  by  the 
release  (e.g..  as  found  during  release 
confirmation  or  previous  corrective 
action  measures); 

(2)  Free  product  is  found  to  need 
recovery  in  compliance  with  §  280.64; 

(3)  There  is  evidence  that 
contaminated  soils  may  be  in  contact 
with  ground  water  (e.g..  as  found  dunng 
conduct  of  the  imUal  response  measures 
or  investigations  required  under 

§§  280.60  through  280-64);  and 

(41  The  implenienang  agency  requests 
an  investigation,  based  on  the  potential 
effects  of  contaminated  soil  or  ground 
water  on  nearby  surface  water  and 
ground-water  resources. 

(b)  Owners  and  operators  must  submit 
the  information  collected  under 
paragraph  (a)  of  this  section  as  soon  as 
practicable  or  in  accordance  with  a 
schedule  established  by  the 
implementing  afipncy 
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§  280.66     Corrective  action  plan. 

laj  At  any  puinl  after  reviewing  the 
information  submitted  ;n  compliance 
with  §  280.61  through  §  260  63,  the 
implementmg  agency  may  require 
owners  and  operators  to  submit 
additional  mfnrmation  or  to  develop  and 
submit  a  corrective  action  plan  for 
responding  to  contaminated  soils  and 
ground  water  If  a  plan  is  required, 
owners  and  operators  must  submit  the 
plan  according  tu  a  schedule  and  formal 
established  by  the  implementing  agency. 
Alternatively  owners  and  operators 
may.  after  fulfillmg  the  requirements  of 
S  280.61  thr'^u^h  5  280,60,  choose  to 
submit  a  corrective  action  plan  for 
responding  'j  contaminated  soil  and 
ground  water  In  either  case,  owners 
and  operators  are  responsible  for 
submitting  a  plan  that  provides  for 
adequate  protection  of  human  health 
and  the  environment  as  determined  by 
the  implementing  agency,  and  must 
modify  their  plan  as  necessary  to  meet 
this  standard- 
lb)  The  implementing  agency  will 
approve  the  corrective  action  plan  only 
after  ensuring  that  implementation  of 
the  plan  will  adequately  protect  human 
health,  safety,  and  the  environment.  In 
making  this  determination,  the 
implementing  agency  should  consider 
the  following  factors  as  appropnate; 

(1)  The  physical  and  chemical 
characteristics  of  the  regulated 
substance,  including  its  toxicity, 
persistence,  and  potential  for  migration; 

(2)  The  hydrogeologic  characteristics 
of  the  facility  and  the  surrounding  area: 

{3]  The  proximity,  quality,  and  current 
and  future  uses  of  nearby  surface  water 
and  ground  water 

(4i  The  potential  effects  of  residua! 
contamination  on  nearby  surface  water 
and  ground  water; 

[5)  An  exposure  assessment;  and 

(6)  Any  information  assembled  in 
compliance  with  this  subpart. 

|c)  Upon  approval  of  the  corrective 
action  plan  or  as  directed  by  the 
implementing  agency,  owners  and 
operators  must  implement  the  plan, 
including  modifications  to  the  plan  made 
by  the  implementing  agency  They  must 
monitor,  evaluate,  and  report  the  results 
of  implementing  the  plan  in  accordance 
With  a  schedule  and  in  a  format 
established  by  the  implementmg  agency. 

Id)  Owners  and  operators  may,  in  the 
interest  of  mmimizing  environmental 
contamination  and  promoting  more 
effective  cleanup,  begin  cleanup  of  soil 
and  ground  water  before  the  corrective 
action  plan  is  approved  provided  that 
they 

(1)  Notify  the  implementmg  agency  of 
their  intention  to  begin  cleanup; 


(2)  Comply  with  any  conditions 
imposed  by  the  implementing  agency. 
including  halting  cleanup  or  mitigating 
adverse  consequences  from  cleanup 
activities:  and 

(3)  Incorporate  these  self-initiated 
cleanup  measures  in  the  corrective 
action  plan  that  is  submitted  to  the 
implementing  agency  for  approval. 

§  280.67    Public  participaUon. 

(a)  For  each  confirmed  release  that 
requires  a  corrective  action  plan,  the 
implementing  agency  must  provide 
notice  to  the  public  by  means  designed 
to  reach  those  members  of  the  public 
directly  affected  by  the  release  and  the 
planned  corrective  action.  This  notice 
may  include,  but  is  not  timited  to.  public 
notice  in  local  newspapers,  block 
advertisements,  public  service 
announcements,  publication  in  a  state 
register,  letters  to  individual  households, 
or  personal  contacts  by  field  staff. 

(b)  The  implementmg  agency  must 
ensure  that  site  release  information  and 
decisions  concerning  the  corrective 
actum  plan  are  made  available  to  the 
public  for  inspection  upon  request. 

fc)  Before  approving  a  corrective 
actujn  plan,  the  implementing  agency 
may  hold  a  public  meeting  to  consider 
comments  on  the  proposed  corrective 
action  plan  if  there  is  sufficient  public 
interest,  or  for  any  other  reason. 

{d|  The  implementing  agency  must 
give  public  notice  that  complies  with 
paragraph  (a)  of  this  section  if 
implementation  of  an  approved 
corrective  action  plan  does  not  achieve 
the  established  cleanup  levels  in  the 
plan  and  termination  of  that  plan  is 
under  consideration  by  the 
implementing  agency 

Subpart  G — Out-of-Service  UST 
Systems  and  Closure 

§  280.70    Temporary  closure. 

(aj  When  an  L'ST  system  is 
temporarily  closed,  owners  and 
operators  must  continue  operation  and 
maintenance  of  corrosion  protection  in 
accordance  with  §  280  31.  and  any 
release  detection  in  accordance  with 
Subpart  D.  Subparts  E  and  F  must  be 
complied  with  if  a  release  is  suspected 
or  confirmed.  However,  release 
detection  is  not  required  as  long  as  the 
l.'ST  system  is  empty.  The  UST  system 
is  empty  when  ail  materials  have  been 
removed  using  commonly  employed 
practices  so  that  no  more  than  2.5 
centimeters  (one  inch)  of  residue,  or  0.3 
percent  by  weight  of  the  total  capacity 
of  the  UST  system,  remain  in  the  system. 

(b)  When  an  UST  system  is 
temporarily  closed  for  3  months  or  more. 


owners  and  operators  must  also  comply 
with  the  following  requirements: 

(1)  Leave  vent  hnes  open  and 
functioning;  and 

(2)  Cap  and  secure  all  other  lines, 
pumps,  manways.  and  ancillary 
equipment. 

(c)  When  an  UST  system  is 
temporarily  closed  for  more  than  12 
months,  owners  and  operators  must 
permanently  close  the  UST  system  if  i1 
does  not  meet  either  performance 
standards  in  §  280  20  for  new  UST 
systems  or  the  upgrading  requirements 
in  J  280.21,  except  that  the  spilt  and 
overfill  equipment  requirements  do  not 
have  to  be  met.  Owners  and  operators 
must  permanently  close  the  substandard 
UST  systems  at  the  end  of  this  12-month 
period  in  accordance  with  §§  260.71- 
280.74.  unless  the  implementing  agency 
provides  an  extension  of  the  12  month 
temporary  closure  period.  Owners  and 
operators  must  complete  a  site 
assessment  in  accordance  with  §  280.72 
before  such  an  extension  can  be  applied 
for. 

§  280.71     Permanent  closure  and  changes- 
In-service. 

(a)  At  least  30  days  before  beginning 
either  permanent  closure  or  a  change-in- 
service  under  paragraphs  (b)  and  (c)  of 
this  section,  or  within  another 
reasonable  lime  period  determined  by 
the  implementing  agency,  owners  and 
operators  must  notify  the  implementing 
agency  of  their  intent  to  permanently 
close  or  make  the  change-in-service. 
unless  such  action  is  in  response  to 
corrective  action.  The  required 
assessment  of  the  excavation  zone 
under  %  280.72  must  be  performed  after 
notifying  the  implementing  agency  but 
before  completion  of  the  permanent 
closure  or  a  change-in-service. 

(b)  To  permanently  close  a  tank. 
owners  and  operators  must  empty  and 
clean  it  by  removing  all  liquids  and 
accumulated  sludges.  All  tanks  taken 
out  of  service  permanently  must  also  be 
either  removed  from  the  ground  or  filled 
with  an  inert  solid  material. 

(c)  Continued  use  of  an  UST  system  to 
store  a  non-regulated  substance  is 
considered  a  change-in-service.  Before  a 
change-inservice.  owners  and  operators 
must  empty  and  clean  the  tank  by 
removing  all  liquid  and  accumulated 
sludge  and  conduct  a  site  assessment  in 
accordance  with  §  280.72. 

Note:  The  rotlowing  cleaning  and  closure 
procedures  may  be  used  lo  comply  with  this 
section: 

|A)  Amencan  Petroleum  Institute 
Recommended  Practice  1B04.  "Removal  and 
Disposal  of  Used  Underground  Petroleum 
Storage  Tanks"; 
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(Bl  American  Petroleum  Institute 
Publication  2015,  "Cleaning  Petroleum 
Storage  Tanki  : 

(C)  Amencan  Petnjleum  Institute 
Recommended  Practice  1631.  "Interior  Lining 
of  Underground  Storage  Tanks."  may  be  used 
as  guidance  for  compliance  with  this  section: 
and 

(D)  The  National  Institute  for  Occupational 
Safety  and  Health  "Criteria  for  a 
Recommended  Standard  *  *  *  Working  in 
Confined  Space"  may  be  used  as  guidance  for 
conducting  safe  docure  procedures  at  some 
hazardous  substance  tanks. 


§  280.72    Assessing  the  site  at  closure  or 
c  ha  nge-ln-serv(c«. 

iii)  Before  permanent  closure  or  a 
change-m-service  is  completed,  owners 
and  operators  must  measure  for  the 
presence  of  a  release  where 
contaminahon  is  most  likely  to  be 
present  at  the  UST  site.  In  selecting 
sample  types,  sample  locations,  and 
measurement  methods,  owners  and 
operators  must  consider  the  method  of 
closure,  the  nature  of  the  stored 


substance,  the  type  of  backfill,  the  depth 
to  ground  water,  and  other  factors 
appropriate  for  identifying  the  presence 
of  a  release.  The  requirements  of  this 
section  are  sati^^fied  if  one  of  the 
external  re!t;dse  detection  methods 
allowed  m  k  280.43  (e)  and  (f]  is 
operating  in  accordance  with  the 
requirements  in  §  280.43  at  the  time  of 
closure,  and  indicates  no  release  has 
occurred. 

(b)  If  contaminated  soils, 
ciinlaminated  ground  water,  or  free 
product  85  a  liquid  or  vapor  is 
discovered  under  paragraph  [a)  of  this 
section,  or  by  any  other  manner,  owners 
and  operators  must  begin  corrective 
action  in  accordance  with  Subpart  F. 


I  280.73    Appltcabllity  to  previously  closed 
UST  systems 

When  directed  by  the  implementing 
agency,  the  owner  and  operator  of  an 
UST  system  permanently  closed  before 
December  22.  1988  must  assess  the 


excavation  zone  and  close  the  UST 
system  in  accordance  with  this  Subpart 
if  releases  from  the  UST  may.  in  the 
judgment  of  the  implementing  agency, 
pose  a  current  or  potential  threat  to 
human  health  and  the  environment 

§  2S0.74     Ctowr*  r*cords. 

Owners  and  operators  must  maintain 
records  in  accordance  with  {  280,34  that 
are  capable  of  demonstrating 
compliance  with  closure  requirements 
under  this  Subpart,  The  results  of  the 
excavation  zone  assessment  required  in 
§  260,72  must  be  maintained  for  at  least 
3  years  after  completion  of  pertTianent 
closure  or  change-in-service  in  one  of 
the  following  ways: 

(a)  By  the  owners  and  operators  who 
took  the  UST  system  out  of  service; 

(b)  By  the  current  owiiers  and 
operators  of  the  UST  system  site;  or 

(c)  By  mailing  these  records  to  the 
implementing  agency  if  they  cannot  be 
mamtamed  at  the  closed  facility. 

SILUNG  COOC  «56e-W-M 
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.Appendix  I — NotiflcatioD  For  UDderground  Storage  Tanks  (Form) 


Notification  for  Underground  Storage  Tanks 


f  ir>H  Knl'iUx-i'. 


STATE  USE  ONLY 


GENERAL  INFORMATION 


Nr)iirK»IM>o  IS  rrquirfd  b*  h«t*r»l  l«*  Un  kM  uodrriniund  tank-  thi 
usrd  til  vliirr  r^ubttcd  Mbslancr%  urKF  Janusrv  I  l<l''4  Ihal  irr  in  iFii  { 
Mi>)l.l'*))*    jrrhalirr  broughKniiiiiscinrrMai  I.  |4M    The tnT^xmalK 

■  ^i  imcntlrd 


ItK  (>r;n-|jn  purfV.H  nl  'fli«  n tulnni  p...|[rjm  i-  1.^  I.VJli  jtnl 

^ri>urHl  idnL^  ihji  Mitrc  ■>(  h4\c  %i<tiv-ij  |K-iii>k-uni  •»  ?u/drJ<>ir-  ^h^uiKi-^  li  '^ 
i\p[Viid  ihai  iht  inl>iifn«)i»n  \i>u  pintiOc  «i)l  hi  Kix-0  <m  icj>«>niiM\  jia'kihk 
ninnh  ot  inihc  jhsi'fk^  III  «4Khri\i>nJ->  \i>u<  kmmktJ^  htki  .h  mtiJImitMi 

WiMi  Mum  Nolif*?  Vv'tH>n  4lin2  «l  R(  KA  j<.  ^iiTKmtnl  rvMiiiUN  ih^i  >ink-» 
■.  >i.mpii.O  Liunt'-  i>l  uiHJvi)iri>umJ  ijnk'>(kii  ilniv  tvyubiktl  •>utKWiKi'«  mu^  niHilt 
JtM^tuKJ  Mdii.  >>r  liKjt  dprrxio  111  iIK'  ixiskntt  ••■  ihtir  unL«  thtntr  nK.in> 

(ji  in  iht.  LdMi'  i>l  jn  unck'yi>>urHl  ^iw~j)!i,  uni  in  u««-  im  Voti-niK'f  »  l***^  <■• 
tif.iuiffii  ini.>  UM.-  jtu-i  ihji  dak-  jft^  ptT«'n  who •■wn^.^n  iinJ((|ti<>tit<J  <.r>>rd|h  uiU 
([<«.ij  l>>i  vhi'  i<i>r;)^'.  uw.  »i  di^pciiMny  ii|  kiinUitr)  ■>u>>«iu'h.v%.  ^nd 

(hi  in  itK-  cjic  >•■  dm  undvi^ixund  «ia»jp.  uiik  m  ux-  (<vl»it  Ninhmlx'i  H  NM 
nui  n<-  !i>n^-T  inirH-onthiiiljk.dot  [vruinHhiM>«ini-iJ''U^hidni  otinvduK-lt  Vli'u 
:tK  tJi-iiimlinu^lKm  111  it^  ui*- 

What  Tanlt^  An  tarliidrtf?  I  ndiip><uiid  v|i>m^-  unk  ■>  tklim.^  j*  jm  ork  >-t 
..•mhiiMiion  III  unk«  ifui  ih  i^uvd  i<<v<>ntum  jn  A^iMnwkuion  t4  'ic^itkiki]  "tih 
-ijrKC*-'4ndi-i»hix»-».i|unK  iini.linJin^v'>nni-i.u-J  iii«ifi*i|[i»utkl  p<pui)-t  ■«  Ml".  .>i 
m.in  hi-rKjthihi(£H'iiiH)  S.lHVl■\Jmpt^,■^  JKufKk-(|!t.>«iiid  M(tl.*vi,nin^  l.|Usi>liiii 
intj  ."I  .•!  div»*,l  linl.  jnd  2.  ■mlu*irwl««>hi'm»  pv^ikHK'^.  hi,Thni<h»  i<(  liini>|!ani> 

WIM  laakt  \re  KtrtMdrd?   Ijnkv  Km..u-d  Ir.in  ilv  y nd  ..u  m.i  M.h.ii  i.. 

n<iiilii,.>i-<>n  (Mht-i  ijnlx-i.M.tiMk'O  iTi>m  nxiiUjiH-n  jn 

l.ljrnii'i  ri^HJviiiulunLs'il  t  l<ii)ult.>n>»r  k*«<irff«4ti't  us^dliM  ^■l<•»1^m••«>•f  lui-l 

I.i4iil.-u-<-iJ  l.'i  .j.>Mii)ihijM.i:..i  i.ir  ^,l>l-^.mr•ll^.  lis^  .-nilv  pr. !"•*■■  m iKfi  -l.'nl 

S  ,pi,...i,k- 


4  ,       .       ..       ,,  .  i.rti  ixlmj;  ([.iihi'inp  lirn.-.!  ri'^uUK'tl  nndvl   lf>l    N.iin-j:   f  i.i' 

:■,■-    ..I  -^i...    X.i.'ll*!*'   r><  ihi  Md/jrjMU' I  <i|u>d  I'liv-bni' Sjk*'..>    \ti  ■■'  I'^^'^-lt 

Hn«.nt- .iii.niij^uii.  pif^-linr  iMiliti  tv-gubk-d  tiiHkr  Suu*  lii«v 

%.  'mil.K'c  mtfinundnxntt.  pit«.  piinilv  im  Li|!i»>f^t. 

fc.  Nimm  * jki  t«  «^»k  »jK-r  oilk\iM<n  «skm*. 

7.  llti«  -tti>i»i|ih  p(ii%.vv>  unk« 

t-tiMUidujpMit  a«vici.iK-d|UilKrir^JtiKvdiK\ilt  (^-UlcO)ll••1|.>t|U^prl^)ucIl•<n.tnd 

^llK-rtn|C  •ifKijiixn^ 

*.  -iixd^-  ijnk«  Miiuk«l  in  jn  uMcr|tii>untl  jtn  (suth  j«  j  hjwmrni    ivIUt 

mirK'KxtkiniE  diiit.  >hjli   ix  mniKll  il  iK'  u>>r>i|ii;  Mnk  n\tiiuicd  up»n  xr  jh><it  itw 

Mirlj<.v  III  ihi  lUitif 

HhM  .Sub! lintn.  Arc  (  uvcntf?  ItH-  nnninjiHin  H-i^uiorninis  jpplt  m  iinJct- 
)ii>iiind  >ti>rj(Bi  tdnk>-  irui  t  unUin  ri,-yublvU>wtKijiKt-^  lhi>  >iHluiKNdn\  Mihvljrkv 
di'liiK^  d>  hu/JrlJl•lr^  HI  M.-viit>n  101  iMi  <i|  ihc  ( iifliprctk-nx^c  I  ntiionrmnLiI 
Ri-k|titf)v  (••mpcri'uii.'njndl  Mhilit\  Vml  MmuK  I  K(  I  At  w.ihiK  cx«.cp*u>n-l 
itn"*  iirf>i4diM.i'%  rvyuUHd  JH  lM/ii>d<w«  lajM**  und^'  Suhiiik  (  •<<  tt(  KA  II  jtvt 
i(KliidL-v  fVMKkuin  i- 1(  <iihK'  •nI  kI  .tn\  IrdtiiiW  iK-ii-iil  whiih  ii  liquid  .ii  <>ijn(Lt'(J 
v>ind>i>i>ir>  III  k'nifurjiiirt  and  pr(.-»iiti'  IMt  dt'iiiTV>  t  jhn-nfkil  ^nd  M  "^  pi<tinii<.  po 
ttjujti.  >fkf>  ■■(^••tuk  I 


Uhm  Tu  Nuttf)?  <  iinpk'K'd  nHi>lH,jiH> 

;i>i.il  j|  ifk  liiptit  lhi«  ruin 

WhMTuNtMtft?  I  < 

..Un  .■>■!  .-I  ..pirji.,m 
VI,,.   »     I«»i6    I   OnoM. 


[Vni(iir\     ^nt  owner  nho  hmiKinfti  faiK  if>  niitid  i 
shall  br  subf*^  tu  •  cnil  pmalit  mx  m  ncrrd  MUD 
■r  <i>r  Btuth  IbK*  infiirmaixifi  n 


iiiffis  «tl»i>U  tkr  - 


<  I  hi  j«kl<o 


I  OWNEDSHIP  OF  TANK(S) 


Oyi'^er  Name  : 


Sfeei  A<:d'ess 

County 

-■V 

S-a.« 

Zip  Code 

Area  Coae 

Phone  N'jf 

nbef 

Q  C^'-e-'  O  Sra-e  Of  Local  Gov  t 

'■'"■'  '-'     05,A*3caityiDno 


D 


Pf  ivate  O' 
Corpofate 

■jncenaii^ 


II.  LOCATION  OF  TANKISI 


-t  sdf^e  35  Sect'u*"'  ■   '■'la.'K  Ukjji  ""'e'e  LJ  ■ 
Facl^'ly^4arT>e  or  Company  Site  loefti<t«f  asappttcatue 

Street  Address  or  State  Road  as  applicable 


County 


C'ty  (nearest 


trxJ'cate 
numtier  ot 
tanks  at  itiis 
location 


Mark  txx  here  if  tank(si 
are  tocated  on  lar>d  witf'  r 
an  Indian  reservation  or 
on  other  Indian  irLtst  lands 


n 


"  ^ai^e  as  SeciiC"- 


.,  D 


III.  CONTACT  FCnSON  AT  TANK  LOCATION 


IV.  TYPE  OF  NOTIFICATION 


□      Mar* 


V.  CERTIFICATION  (RMtf  and  tign  •»•>  complillni  SwHon  VI.) 


-"  ',  ^^--^i^'  penally  of  law  thai  I  nave  pe'sonany  examined  and  am  familiar  with  ine  tntornnation  submitted  m  itus  and  ai 
.    .-^  ^-■-.  B'-d  trial  based  on  my  inquiry  ot  those  mdtviduais  immediately  responsible  for  obtaining  itie  information  I  belie 
•'^■z  '^ifoi-mation  istrue  accurate,  and  complete 


ith  ine  tntormation  submitted  m  this  and  all  attached 

nohlA  fr\r  /^r^taininn  if\a  inlnrmalinn     I  Kalia^g  that  th6 


%arne  and  otfrcal  title  of  owmer  or  owner  s  authorized  represrniatu' 


Signature 


Date  Signed 


CONTINUE  ON  REVERSE  SIDE 
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Owrwf  Nam*  (trom  Section  1)  _ 


.  Location  (from  Secttoo  II)  _ 


.  Page  No  ot Pages 


VI  DESCRIPTION  OF  UNOEnCflOUNO  STORAGE  TANKS  (CompiM  lor  etch  lank  tl  mit  tocalton  J 


Tank  Idenltficalion  No  (e.g.,  ABC-123}.  or 
Arbitranly  Assjgr>ed  Seguenlial  Number  {e.g..  1.2.3...) 


Tank  No. 


Tank  No  Tank  No.  Tank  No 


1,  Status  of  Tank 
(Mar*  all  that  apply  XI 


Currently  in  Use 

Temporarily  Out  ol  Use 

Permanently  Out  of  Use 

Brought  into  Use  after  5/8-'e6 


[ZZI 


en 

CZ3 


[=Z] 
IZZl 


2  Estimated  Age  (Years) 


3  Estimated  Total  Capacity  (Gallons) 


4  Material  of  Conslaiction 
(Mark  one  E  J 


Slee* 

Conct^te 

Fiberglass  Reintorced  Plastic 

Unknown 

Other.  Please  Specify 


(ZZI 


CZZI 


Cathodic  Protection 


S.  Inlemal  Protection 
(Mark  all  that  appiy  x; 

Inieriof  Lining  (e  g  .  epoxy  resins) 

Nor>e 
Unknown 

Othef .  Please  Specily 


CZZl 


CZJ 


CZZI 


CZI! 
CZZ) 


6  External  Protection 
(Mark  all  that  apply  fE> 


Cathodic  Protection 

Painted  {e  g  ,  asphaltic) 

Fiberglass  Reinforced  Plastic  Coated 

None 

Unknown 

Other.  Please  Specify 


zz: 
zz: 


IZZl 


dZ] 


7.  Piping 
(Mark  alt  that  apply  K ) 


Bare  Sleei 

Galvanized  SieeJ 

Fiberglass  Reinforced  Plastic 

Cathodicaiiy  Protecled 

Unknown 

Oihof  Pieaso  Specify 


LZZ] 
[ZZ] 
IZZ3 


cu 


}  &ubstar>ce  Currently  or  Last  Stored  3    Empty 

in  Greatest  Quaniiiy  by  Volume  ^       . 

b   Petroleum 

( Mark  al'  that  apply  X  >  r^ 

Diesel 

Kerosene 

Gasoline  (including  alcohol  blerxJs) 

Used  Oil 

Other  Please  Specify 

c.  Hazardous  Substartce 

Pteate  Indicate  Name  of  Principal  CERCLA  Substance 

OR 

Chemical  Abstract  Service  (CAS)  No 

Mark  box  B  if  tank  stores  a  mixture  ol  substances 

d.  Unknown 


czn 


CZZ 

cz: 


EZZ 


CZZ 


IZZD 


9.  Additional  Information  (for  tanks  permanently 
take''  out  of  service) 

a.  Estimated  date  last  used  (mo- yr* 

b    Eb,!imated  quantity  of  substance  remaining  (gat ) 

c.  Mark  box  O  if  tank  was  filled  with  inert  material 

(eg    sand  concrotet 


EPA  Po""  7S3CJ    I 


-.sea  9  68)  n^v^'-^- 


37210 
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Owner  ^^ame  '  'rom  5ec!ion 


.  Pages 


VII   CERTIFICATION  OF  COMPLIANCE  (COMPLETE  FOR  AIL  NEW  TANKS  AT  THIS  LOCATIONI 


instaiiat>op  I  mart"  ail  t^at  apC'r  ■ 

1 I  The  tpstaller  has  &eer  ce'1;fied  by  me  tank  and  pii>ng  manulactufefS 

I 1  The  installer  has  Men  certi'ied  or  licensed  by  the  fnolef^enttng  agency 

I 1  The  irstaflaton  ^as  beer,  insoected  and  cer!>t>ed  by  a  reg-slefed  pfo'essKXial  eogineer- 

I I  The  rnsta(iatKX>  "^s  been  msoec'ed  arn  apCKo-/eo  by  !^e  imptemenltng  agency 

I I  All  work  itsted  on  the  manulacturer  s  installation  checklists  has  been  completed 

! I  Another  method  was  used  as  allowed  by  the  Htiplementtng  agency  Please  soec'ty 


1 1     Release  Detection  (mark  alt  that  apply) 

1 — I  Manual  tank  gaugjng 

I 1  Tank  trqhtne&s  testing  with  mvento'y  controls 

I I  Automatic  tank  gauging 

I I  Vapor  monitoring 

I I  Ground  water  monitoring 

I I  (nterstitrai  monttormg  withm  a  secondary  barner 

I I  intefstittal  morMtormg  withm  secondary  contawimeni 

1 I  Automatic  ime  leak  detectors 

I I  Lif>e  tightness  testing  r 

I I  Anothef  method  aHowed  by  the  imp(emer»tw?Q  ager»cy  F>le8se  specify 


xrosion  Protection  (it  applicable  I 

jjspeciiied  tor  coaled  steet  tank^  with  cal^odic  protection 

I i  As  specified  tor  coatecTij^el  piping yith  catfiodic  pf0tect»on 

I — i  Another  rneihod  attowed  by  ih^s^oj^eniir>g  agerxTy  Please  specify 


1 3    I  have  'tnanciai  responsibitiiy  in  accordance  with  SuCparl  I  Please  spec'iy 
Method     


Pobcv  NumDef 


1 4    OATH     I  certtty  that  it^e  mtormalion  conctff nmg  mstatlation  provided  -n  Item  1 0  is  true  to  ttie  best  ol  my  beltet  and  knowtedge 
inslaHer        


aiLUNQ  COM  UM-^O-C 
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Appendix  II — Ust  of  Agencies 
Designated  To  Receive  Notincations 

Alabama  (EPA  Korni).  Alabama  Department 
of  Environmental  Management.  Ground 
Water  Section/Water  Divi&ion.  1751 
Congressman  W.L  Dickinson  Drive, 
Montgomery.  Alabama  36130,  205/271-7823 

Alaska  (EPA  Form),  Department  of 
Environmental  Conservation.  Box  0, 
Juneau,  Alaska  99811-1800,  g70/46&-2653 

American  Samoa  (EPA  Form),  Executive 
Secretary.  Environmental  Quality 
Commission.  Office  of  the  Governor. 
American  Samoan  Government.  Pago  Pago, 
American  Samoa  96799;  Attention:  UST 
Notification 

Arizona  (EPA  Form).  Attention:  UST 
Coordinator.  Arizona  Department  of 
Environmental  Quality.  Environmental 
Health  Services.  2005  N.  Central.  Wioenix. 
Arizona  esOfM 

Arkansas  (EPA  Form).  Arkansas  Department 
of  Pollution  Control  and  Ecology,  P.O.  Box 
9583,  Little  Rock.  Arkansas  72219.  501/562- 
7444 

California  (State  Form).  Executive  Director, 
Stale  Water  Resources  Control  Board.  P.O. 
Box  100.  Sacramento.  California  95801.  916/ 
445-1533 

Colorado  (EPA  Form),  Section  Chief 
Colorado  Department  of  Health.  Waste 
Management  Division.  Underground  Tank 
Program.  4210  East  11th  Avenue.  Denver. 
Colorado  80220.  303/320-8333 

Connecticut  (State  Farm).  Hazardous 
Materials  Management  Unit.  Department  of 
Environmental  Protection.  State  Office 
Building.  765  Capitol  Avenue.  Hartford. 
Connecticut  06106 

Delaware  [State  Form],  Division  of  Air  and 
Waste  Management,  Department  of 
Natural  Resources  and  Environmental 
Control.  P.O.  Box  1401.  89  Kings  Highway. 
Dover.  Delaware  19903,  302/726-5409 

Dtttrict  of  Columbia  (EPA  Form).  Attention: 
UST  Notificalion  Form.  Department  of 
Consumer  and  Regulatory  Affairs. 
Pesticides  and  Hazardous  Waste 
Management  Branch.  Room  114.  5010 
Overlook  Avenue  SW..  Washington.  DC 
20032 

Florida  (State  Form).  Florida  Department  of 
Environmental  Regulation.  Solid  Waste 
Section,  Twin  Towers  Office  Building.  2600 
Blair  Stone  Road.  Tallahassee.  Florida 
32399.  904/487-4398 

(H?orgia  (EPA  Form).  Georgia  Department  of 
Natural  Resources,  Environmental 
Proteciton  Division.  Underground  Storage 
Tank  Program.  3420  Norman  Berry  Drive. 
7th  Floor  Hapeville,  Georgia  30.354.     404/ 
656-7404 

Guam  (State  Form).  Administrator.  Guam 
E-ivironmental  Protection  Agency.  P,0.  Box 
Z999.  Agana.  Guam  96910.  Overseas 
Operator  (Commercial  call  646-88631 

Hawaii  (ElPA  Form),  Adnimistraior, 
Hazardous  Waste  Program,  545 
Halekauwila  Street.  Honolulu.  Hawaii 
96813.808/548-2270 

Idaho  (EPA  Form).  Underground  Storage 
Tank  Coordinator.  Water  Quality  Bureau. 
Division  of  Environmental  Quality.  Idaho 
Department  of  Health  and  Welfare.  450  W. 
State  Street.  Boise.  Idaho  83720.  208/334- 
4251 


Illinois  (EIPA  Form),  Undergrotind  Storage 
Tank  Coordinator,  Division  of  Fire 
Prevention.  Office  of  State  Fire  Marshal. 
3150  Executive  Park  Drive,  Springfield. 
Illinois  62703-4599 

Indiana  (EPA  Form).  Underground  Storage 
Tank  Program.  Office  of  Environmental 
Response.  Indiana  Department  of 
Environmental  Management.  105  South 
Meridian  Street.  Indianapolis.  Indiana 
46225  **< 

Iowa  (State  Fonr:)-  UST  Coordinalor.  Iowa 
Department  of  Natural  Resources,  Henry  A. 
Wallace  Building,  900  East  Grand.  Des 
Moines.  Iowa  50219.  512/281-81.55 

Kansas  (EP.^  Form),  Kansas  Deparlmenl  of 
Health  and  Environment.  Forbes  Field. 
Building  740.  Topeka,  Kansas  66620,    913/ 
296-1594 

Kentucky  (State  Form),  Department  of 
Environmental  Protection.  Hazardous 
Waste  Branch.  Fort  Boone  Plaza.  Buildmg 
-Z.  18  Reilly  Road.  Frankfort.  Kentucky 
40601,  501/564-6716 

Louisiana  (State  Form),  Secretary,  Louisiana 
Department  of  Environmental  Quality.  P.O. 
Box  44068.  Baton  Rouge,  Louisiana  70804, 
501/342-1265 

Maine  (State  Form).  Attention:  Underground 
Tanks  Program.  Bureau  of  Oil  and 
Hazardous  Material  Control.  Department  of 
Environmental  Protection.  Slate  House — 
Station  17.  Augusta,  Maine  04333 

Mar>land  (EPA  Form),  Science  and  Health 
Advisory  Group,  Office  of  Environmental 
Programs.  201  West  Preston  Street, 
Baltimore.  Mar>land  21201 

Massachusetts  (FJ'A  Form).  UST  Regislr>. 
Department  of  Public  Safety.  1010 
Commonwealth  Avenue,  Boston, 
Massachusetts  02215.  617/566-4500 

Michigan  |EPA  Form).  Michigan  Department 
of  State  Police,  Fire  Marshal  Division. 
General  Office  Building.  7150  Harris  Dnve. 
Lansing.  Michigdn  48913 

Mirmesota  (State  Form),  Undt'rground 
Storage  Tank  Program,  Division  of  SuliJ 
and  Hazardous  Wastes.  Minnesota 
Pollution  Control  Agency,  520  West 
Lafayette  Road.  St  Paul,  Minnesota  Sf.l.'iS 

Mississippi  (State  Form),  Department  of 
Natural  Resources,  Bureau  of  Pollution 
Control.  Underground  Storage  Tank 
Section.  P.O.  Box  10385.  Jackson. 
Mississippi  39209.  601/961-5171 

Missouri  (EPA  Form).  UST  Coordinator. 
Missouri  Department  of  Natural  Resourucs, 
PO,  Box  176.  lefferson  City.  Missouri 
65102.  314/751-7428 

Montana  (EPA  Form),  Solid  and  Hazardous 
Waste  Bureau.  Department  of  Health  and 
Environmental  Science.  Cogswell  Bldg.. 
Room  B-201.  Helena,  Montana  59620 

Nebraska  (EPA  Form).  Nebraska  State  Fire 
Marshal.  P.O.  Box  94677,  Lincoln,  Nebraska 
68509-4677,  402/471-9465 
Nevada  (EPA  Form).  Attention:  UST 
Coordinalor.  Division  of  Environmental 
Protection.  Department  of  ConserNahon 
and  Natural  Resources.  Capiioi  Complex 
201  S.  Fall  Street,  Carson  City  Nevada 
89710.  800/992-0900,  Ext.  4670.  702/885- 
4670 
New  Hampshire  (FJ'A  Form).  NH  Depl.  of 
Environmental  Services.  Water  Supply  and 
Pollution  Control  Division.  Hazen  Drive. 


P.O.  Box  95,  Concord.  New  Hampshire 
03301.  AtlenUon-  UST  Registration 
New  Jersey  (State  Form),  Underground 
Storage  Tank  Coordinator,  Department  of 
Environmental  Protection.  Division  of 
Water  Resources  (CN-029),  Trenton.  New 
lersey  08625.  609/.292-0424 

New  Mexico  (EPA  Form),  New  Mexico 
Environmental  Improvement  Dinsion, 
Groundwater/Hazardous  Waste  Bureau. 
P,0.  Box  968.  Santa  Fe,  New  Mexico  37504, 
505/827-2933 

New  York  (EPA  Form).  Bulk  Storage  Section. 
Division  of  Water,  Department  of 
Environmental  Conservation.  50  Wolf 
Road.  Room  326.  Albany.  .New  York  12233- 
0001.  518;457-4351 

North  Carolina  (EPA  Form).  Di\-ision  of 
Environmental  Management.  Ground- 
Water  Operations  Branch.  Department  of 
Natural  Resources  and  Community 
Development.  P.O.  Box  27687,  Raleigh. 
North  Carohna  27611.  919/733-3221 

North  Dakota  (State  Form),  Division  of 
Hazardous  Management  and  Special 
Sludips  North  Dakota  Department  of 
Health,  Box  5520,  Bismarck.  North  Dakota 
56502-5520 

Norlhem  Mariana  Islands  (EPA  Form)  Chief. 
Division  of  Environmental  Quality,  PO 
Box  1304.  Commonwealth  of  Northern 
Mariana  Islands,  Saipan.  CM  96950,  Cable 
Address:  Gov.  NMl  Saipan,  Overseas 
Operator  6984 

Ohio  [State  Form),  State  Fire  Marshal's 
Office.  Department  of  Commerce.  8895  E. 
Main  Street,  Reynoldsburg,  Ohio  43066. 
State  Hotline  800/282-1927 

Oklahoma  [EP.^  Form].  Underground  Siorage 
Tank  Program.  Oklahoma  Corporation 
Comm..  )im  Thorpe  Binldjr.g.  Oklahoma 
City.  Oklahoma  73105 

Oregon  (State  Form),  Underground  Storage 
Tank  Program.  Hazardous  and  Solid  Wast' 
Division.  Department  of  Environmental 
Quality,  811  S.W  Sixth  Avenue.  Portland. 
Oregon  98204,  503/229-5788 

Pennsylvania  (EPA  Form)  PA  Department  of 
Environmental  Resources,  Bureau  of  Water 
Quality  Management,  Ground  Water  Unit 
9th  Floor  Fulton  Building.  PO  Box  2063. 
Harrisburg,  Pennsylvania  1"*120 

Puerto  RiCO  (EP.^  Form).  Direclor.  Water 
Quality  Control  Area.  Environmental 
Quality  Board.  Commonweallh  of  Puerto 
Rico.  Sanlurce.  Puerto  Rico,  809/725-0717 

Rhode  Island  (EPA  Form).  UST  Registration. 
Department  of  Environmental 
Management.  63  Park  Street.  Prov  idence, 
Rhode  Island  02903.  401/277-2234 

South  Carolina  (State  Form).  Ground-Water 
Protection  Division.  South  Carolina 
Department  of  Health  and  Environmental 
Control.  2600  Bull  Street.  Columbia.  South 
Carulma  29201.  803/758-5213 

South  Dakota  (EPA  Form),  Office  of  Water 
Quality,  Department  of  Water  and  Natural 
Resources,  joe  Foss  Building.  Pierre.  South 
Dakota  57501, 

Tennessee  (EPA  Form),  Tennessee 
Department  of  Health  and  Elnvironment, 
Division  of  Superfund  Underground 
Storage  Tank  Section.  150  Ninth  Avenue. 
North.  Nashville,  Tennessee  37219-5404 
615/741-0690 
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Texas  jEPA  Fjrni).  Ur.dergruund  Sioraj^e 
TdnV  Prosu-am.  Texa»  Waler  Commission. 
P  O  Box  13067.  Ausun.  Texas  78711 

Utah  (EPA  Forml.  Division  of  Envirormental 
Health.  PO  B.jk  45500,  Sati  Ukc  City, 
Utah  &4145-O500 

Vermont  (State  Form).  Uodefground  Storage 
Tank  Program.  Vermont  AEC/Wasie 
Mdnaftement  Division,  State  Office 
Buiidms.  MoDtpetier.  Verrnonl  05602.  802/ 
828-3395 

Vin;inia  (EPA  Form),  Virginia  Water  Control 
Board.  P.O.  Box  11143.  Richmond,  Virginia 
23230-1143.  804/^57-6685 

Virgin  Islands  (EPA  Fonn),  205nj 
Coordinator,  Division  of  Natural  Resources 
Managemoni.  14  F  Building  111.  Watergut 
Homes.  Christidnstead.  Sl  Croix,  Virgin 
Islands  00820 

VVashinK''in  (Slate  Form),  Underground 
Storage  Tank  Notirica^ion.  Solid  and 
Hazardous  Waste  Proaram,  Department  of 
Ecology  M,  S  PV-11,  Olympia.  Washington 
98504-8711.  206/459-6318 

West  Virginia  I'EPA  Fonr.l,  Allentloti:  UST 
Notification,  Solid  and  Hazardous  Waste, 
Ground  Water  Branch.  West  Virginia 
Department  of  Natural  Resources.  1201 
Greenbnar  Street.  Charle.ston,  West 
Virginia  25311 

W.sconsm  (Stale  Form).  Bureau  of  Petroleum 
Inspection,  PO  Box  7989  M-idlson. 
Wiscon'iin  srrr.  eo8,'26&-7Q05 

W\'ommg  fEP,-\  Form  I.  Wafer  Quality 
Division.  Department  of  Environmental 
Quality  Her^chler  Building,  4th  Floor  West 
122  West  2Sth  Street.  Cheyenne,  Wyoming 

62002.  307/777-7781 

Appendix  tTI — Statement  for  Shipping 

Tickets  and  Invoices 

Note. — ,'\  fe^i^rni  law  (the  Resource 
Cunservaiion  and  Recovery  Act  |RCR-A|.  as 
amended  !Pub  L  98-616])  requires  owners  uf 
certain  underground  storage  tanks  to  notify 
designated  Stale  or  local  agencies  by  May  8. 
1!566.  of  Ihe  evislence  of  their  tanks- 
Noiificaiions  for  tanks  brought  into  use  after 
May  8.  l<48d.  must  be  made  withm  30  days 
Consult  EPA's  regulations,  issued  on 
November  8.  1385  (40  CFR  Part  2801  lo 
determine  if  you  are  affected  by  this  iaw. 

[FRDoc  88-21153  Filed  9-22-88;  8  45  am] 
BILUMO  cooc  ftsao-so-M 


40  CFR  Part  281 
IFRL-33a5-4] 

Underground  Storage  Tanks;  State 
Progrwn  Approval 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule 


SUWMAry:  The  Environmental  Protection 
Agency  (EPA)  today  finalizes 
regulations  for  approval  uf  states  to  run 
underground  storage  tank  programs  m 


lieu  of  the  federal  pixjgram.  These 
regulations  were  first  proposed  on  April 
17. 1987  (52  FR  12853)  and  were  further 
developed  in  a  subsequent 
Supplemental  Notice  published  on 
Der.ember  Z3. 1987  (52  FR  48638), 

Subtitle  I  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
establishes  a  federal  prtigram  for  the 
regulation  of  underground  storage  tanks 
(USTs)  Subtitle  I  of  RCRA  also  allows 
EPA  lo  approve  state  programs  to 
operate  tn  place  of  the  federal  L'ST 
requirements  If  those  slate  programs 
have  standards  that  are  no  less  stnngent 
than  the  federal  requirements  and 
provide  adequate  enforc»!ment  of 
compliance  with  those  standards.  States 
with  approved  UST  programs  will  have 
primary  enforcement  responsibility  with 
respect  to  UST  program  requirements  in 
their  slates  Today  s  rule  establishes 
final  requirements  for  approval  of  state 
UST  programs  and  for  streamlined 
procedures  to  be  used  in  submitting  and 
evaluating  stale  applications, 
DATES:  These  regulation!,  will  become 
effective  on  December  22. 1988. 
AOORESSes:  The  public  docket  for  this 
rulemaking  is  available  for  public 
inspection  from  9:00  a,m  to  4.-00  p.m., 
Monday  through  Fnday.  excluding 
holidays  at:  Office  of  Underground 
Storage  Tanks  (WH-562A|.  Docket  No. 
UST  4.  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW  .  Washmgton. 
DC  204e0.  Call  (202)  475-9720  to  make 
an  appointment  with  docket  clerk. 
FOR  FURTHER  tNFORMATION  CONTACT 
RCRA/SUPERR'ND  Hotline.  (800)  424- 
9346;  or  in  Washmgton.  DC.  (202)  382- 
3000. 
SUPP1.EMEHTARY  INFORMATION:  The 

contents  of  today's  preamble  are  listed 

in  the  following  ouUme: 

I.  Authonly 

II.  Background 

A.  Subtitle  I  of  RCRA  iSt-ctirm  90041 

B.  Summary  of  the  Apnl  17  Pniposal 

C.  Summary  of  Su^iplemental  Notice 

D.  Summary  of  Public  Commenls 

F.-  Important  Influences  on  Twlay's  Rule 
in.  Summary  of  Today's  Rule 

A.  Summary  of  Today  •  Rule 

B.  Strategy  for  Slate  Program  Approval 

IV  Analysis  of  Today  s  Rule 

A-  Subpart  A — Purp»i»e,  General 

Requirements  and  Scope  (39  2:81.10- 

281  121 
B-  Subpart  B — tiomponeoia  of  a  Program 

Application  |9S  281,20-281  25] 
C  Subpart  C~Cntcna  for  "No  Less 

Stnngent  ■  {39  281-30-281.36) 
D-  Subpart  I>— Adequate  Enforcement  of 

Compliance  If  f  281.40-281  43) 
F,.  Sutjpart  E — Approval  Procedures 

(39  281,56-281.52] 
F  Subpart  F— Withdrawal  of  Approval  of 

Slate  Programs  ( fi  3  281.60-281  61) 

V  Relationship  lo  Other  EPA  Programs 


A  Leaking  Underground  Storage  Tank 
Petroleiun  Response  Fund 

B.  RCRA  Hazardous  Waste  Program 
VI.  Economic  and  Regulatory  Impacts 

A  Regulatory  Impact  Analysis 
B  Regulatory  Flcxibihry  Act 

C.  Paperwork  Reduction  Act 

I.  Authority 

These  regulations  are  promulgated 
under  secUons  9004,  9005.  9006  and  2002 
of  Ihe  Solid  Waste  Disposal  Act.  as 
amended. 

U.  Background 

A.  Subtitle  {  of  RCRA  (section  9004) 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  added  Subtitle  1  to 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  Subtitle  I 
establishes  a  federal  program  for  the 
regulation  of  underground  storage  tanks 
and  has  the  following  components. 

Section  9002  requires  each  owner  of 
an  underground  storage  tank  (UST)  in 
operation  after  1973  lo  notify  the 
designated  slate  agency  of  the  existence 
of  the  tank  and  the  tank  age.  size.  type, 
location,  and  use.  This  nonfication  was 
due  on  May  8. 1986.  or  within  30  days 
after  an  owner  bnngs  a  new  UST  into 
use. 

Section  9003(a)  requires  EPA  to 
promulgate  standards  and  requirements 
for  new  and  existing  USTs  covering 
detection,  prevention,  and  correction  of 
releases.  These  regulations  are  set  forth 
in  the  final  UST  technical  standards 
published  elsewhere  in  today's  Federal 
Regisler 

Section  9003(g)  establishes  a 
prohibition  on  the  installation  of  certain 
USTs  from  May  B.  1985  until  the 
effective  dale  of  EPAs  new  tank 
performance  standards  established 
under  section  9003(e).  Section  9003(hJ, 
added  lo  Subtitle  1  under  section  205  of 
Ihe  Superfund  Amendments  and 
Reauthorization  Act  of  1988.  estabhshes 
a  program  for  clpanup  of  petroleum  from 
leaking  USTs. 

Section  9004  provides  a  procedure  by 
which  states  may  administer  and 
enforce  state  UST  programs  in  lieu  of 
the  federal  program  established  under 
section  9003  Under  section  9004.  stales 
may  submit  their  programs  to  EPA  and 
will  be  approved  by  EPA  if  the  state 
program  meets  the  requirements  for 
notification  found  under  section  9002, 
provides  for  adequate  enforcement  of 
compliance  with  all  program 
requirements,  and  includes  requirements 
that  are  no  less  stringent  than  the 
coResponding  federal  UST  technical 
standards  for  leak  detection  and 
prevention,  recordkeeping  for  leak 
detection,  reporting  of  releases  and 
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corrective  action,  corrective  action, 
closure,  financial  responsibility,  and 
new  tank  standards.  Section  9004 
specifies  that  a  slate  program  submitted 
to  EPA  for  approval  may  cover 
petroleum  substances,  hazardous 
^ub8tHnces  (not  including  hazardous 
wastes),  or  both. 

Under  Subtitle  I.  a  state  with  an 
approved  UST  program  has  primary 
enforcement  responsibility  for  the 
requirements  of  its  program.  EPA  retains 
authority  to  take  enforcement  action  in 
approved  states  as  necessary  and  will 
notify  the  designated  lead  state  agency 
of  any  such  Intended  action  in 
accordance  with  procediices  contained 
in  a  memorandum  of  agreement 
executed  with  EPA  and  section 
9006(a)(2)  of  RCRA.  In  this  rulemaking, 
EPA  establishes  requirements  that  a 
state  UST  program  must  meet  in  order 
for  EPA  to  approve  the  program  under 
section  9004.  These  regulations  are 
codified  in  Part  281  of  the  Code  of 
Federal  Regulalions. 

In  section  9004,  Congress  clearly 
provided  EPA  the  authonly  to  authorize 
state  UST  programs  to  operate  in  lieu  of 
the  federal  program.  Congressional 
intent  that  SubUlle  I  be  implemenled  at 
the  stale  level  is  supported  by  its 
legislative  history.  In  introducing  the 
Subtitle  I  legislation  in  1984.  its  sponsor 
staled;  ■'The  purpcjse  of  this  amendment 
is  to  establish  a  constructive  federal  role 
to  aid  the  states  in  establishing 
pmgrams  to  safeguard  their  water 
supplies.  Passage  of  this  program  will 
help  to  ensure  consistency  between 
state  programs  and  tank  standards  and 
measured  progress  toward  oui  goal  of 
protecting  ground  water  from  this 
ubiquitous  source  of  contamination."  130 
Cong.  Rec.  9164  (daily  ed.  luly  25.  1984) 
(statement  of  Senator  Durenberger). 
Accordingly.  EPA  believes  that 
Congress  intended  EPA  to  play  an 
important  leadership  role  by 
establishing  USTcnteria,  and  that, 
consistent  with  statutor>'  requirements, 
the  stale  and  local  govemm.ents  should 
carry  out  the  program  wherever 
possible.  This  Congressional  intent  has 
been  influential  in  shaping  today's  final 
rule  for  state  UST  program  approval. 

B.  Summary  of  the  Apnl  1 7  Proposal 

The  April  17.  1987  proposal  (52  FR 
12853)  sohciled  public  comments  on 
several  topics  concerning  requirements 
and  procedures  for  approving  state  UST 
programs  to  operate  in  place  of  federal 
UST  rogulahons.  In  the  proposal.  EPA 
discussed  the  two  criteria  for  approval 
that  are  required  under  section  9004  of 
RCRA.  El'A  described  requirements  for 
ensuring  "'adequate  enforcement  of 
compliance",  including  the  specific  legal 


authorities  that  must  be  available  to  the 
state  enforcement  agency.  The  proposal 
also  presented  three  possible 
approaches  that  could  be  used  to 
determine  whether  state  technical  and 
program  requirements  are  "no  less 
stringent"  tlian  the  federal  standards. 

In  addition,  the  proposal  contained  a 
number  of  procedural  and 
administnitive  requirements.  The 
proposal  oulbned  the  components  of  a 
standard  application  for  approval.  These 
components  include:  A  program 
description;  an  Attome>  General's 
statement;  an  implementation  plan  that 
includes  a  Memorandum  of  Agreement; 
and  copies  of  all  applicable  state  laws 
and  regulahons.  Furthermore,  the 
proposal  suggested  procedures  that  EPA 
will  follow  when  evaluating  stale 
apphcations  for  approval  or  when 
withdrawing  approval  of  state  programs. 
The  procedures  for  reviewing  a  stale 
apphcation  for  approval  must  be 
completed  wilhm  180  days,  according  lo 
section  9004,  and  the  proposal  provided 
details  on  how  the  review  should 
proceed:  (1)  Confirm  that  an  application 
is  complete:  (2)  review  the  application: 
(3)  publish  a  tenlaiive  decision  in  the 
Federal  Regisler  (4)  consider  public 
comments  and  hold  public  heanngs  if 
necessar>':  and  15)  publish  a  final 
decision  m  the  Federal  Regist«'. 

Finally,  the  proposal  reflected  Ihe 
provision  in  section  9004  that,  in  cases 
when  a  slate  program  has  requirements 
that  are  less  stringent  in  certain  areas 
than  corresponding  federal 
requirements.  EPA  could  approve  these 
programs  on  an  interim  basis  The 
proposal  clarified  the  requirements  and 
procedures  concerning  the  content  and 
review  of  a  state  application  for  such 
interim  approvals. 

C  Summary  of  Supplemental  Notice 

ElPA  published  a  Supplemental  Notice 
on  December  23. 1987  (52  FR  46638)  that 
requested  public  comments  on  some 
aspects  of  state  program  approval  that 
EPA  believed  needed  further 
clarification.  The  two  parts  of  this 
supplemental  notice  that  dealt 
specifically  wnth  state  program  approval 
are  summarized  below. 

One  pari  of  the  supplemental  notice 
addressed  the  "no  less  stringent"  issue 
and  provided  further  details  for  public 
review  and  comment  on  how  the 
Agency  intended  to  implement  iis 
proposed  approach  to  state  program 
approval:  A  comparison  of  each  of  the 
tt-'chnical  program  elements  of  the  slate 
program  to  the  federal  objectives  for  the 
corresponding  program  elements.  For 
example,  a  state's  regulations  for  release 
detection  as  a  whole  would  be 
compared  to  the  federal  objectives  for 


release  detection  As  long  as  the  stale 
prograni's  overall  requirements  for 
release  detection  were  "no  less 
stringent"  than  the  federal  objectives  for 
release  detection,  then  EPA  could 
approve  that  state  program  element  An 
esscnhal  part  of  this  process  was  the 
identification  m  the  supplemental  notire 
of  federal  objectives  for  each  of  Ihe 
eight  program  elements  T^ese  federal 
objectives  were  proposed  to  clarify 
what  constitutes  acceptable  "no  less 
stringent"  requirements  in  state 
programs. 

The  other  part  of  the  supplemental 
notice  concerning  the  issue  of  state 
program  approval  requested  comment 
on  pro\iding  additional  nexibilily  to 
implementing  agencies  by  changing  the 
wording  of  several  sections  of  Ihe 
technical  standards  proposed  on  Apnl 
17.  These  proposed  wording  changes 
were  intended  to  allow  state 
Implementing  agencies  to  subsiJtule 
their  own  procedural  and  administrative 
requirements  for  those  detailed  in  the 
federal  technical  standards  for  USTs. 

D.  Summary  of  Public  Corrments 

EPA  received  many  comments 
regarding  both  the  April  17  proposed 
rule  for  state  program  approval  and  the 
December  23  supplemental  notice.  Four 
major  issues  were  identified  by  public 
comment:  Implemeniatian  by  states  and 
localities:  adequate  enforcement:  no- 
less-stringenl  cniena:  and  federal 
funding.  These  issues  are  bnefly 
highlighted  below  and  discussed  m  more 
detail  in  section  IV  of  today's  preamble, 

•  ImplementaCfPn  by  states  and 
lacahties.  Many  commenters  expressed 
concern  about  the  potential  for  a  lack  of 
national  consistency,  which  they 
believed  would  be  an  inherent  result  of 
the  proposed  rule  for  stale  program 
approval.  They  recommended  that  EP.A 
not  approve  state  regulations  that  would 
be  different  and  perhaps  more  stringent 
than  the  federal  rule  In  addition, 
several  other  commenters  were 
concerned  that  implementation  of  the 
UST  program  by  local  governments 
specifically  those  with  different 
technical  regulations,  would  cause 
confusion  for  the  regulated  community. 
EPA  received  other  comments 
concerning  implementation  by  local 
governments.  Generally,  these 
commenters  requested  that  EPA's  final 
approval  rule  require  that  states 
negotiate  with  localities  and  include 
them  in  plans  for  UST  program 
implementation. 

•  Adequate  enforcement  en torio.  In 
defining  what  constitutes  "adequate 
enforcement",  commenters  particularly 
wanted  clarification  of  EPA's  policy 
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regarding  enfurcement.  Some 
commenteps  requested  that  broad 
objectives  be  developed  as  a  means  of 
approval  in  the  federal  rule,  and  some 
suggested  such  objectives  should  be  part 
of  the  regulations.  Others  thought  that 
guidance  alone  would  be  appropnate. 
Commenlers  also  objected  to  the 
requirements  for  inspections  and 
surveys,  and  wanted  clarification  of 
EPA's  expectations.  Regarding  legal 
authorities  required  for  enforcement, 
many  commenlers  felt  that  states  must 
be  allowed  to  evaluate  theu"  own 
penalties  and  devise  their  oia-t: 
approaches  on  a  case-by-case  basis,  and 
that  EPA  could  require,  at  a  minimum, 
general  categones  of  authonties  without 
dictating  their  terms.  Finally,  many 
commenlers  expressed  concern  about 
ElPA  8  public  participation  requirements 
for  state  program  approvals.  Some 
commenters  suggested  that  states 
should  be  allowed  to  assess  the  degree 
of  participation  necessary  for  each 
individual  case,  while  others  questioned 
the  statutory  authority  for  requiring 
specific  levels  of  participation  as  criteria 
for  approval. 

•  No  less  stringent  criteria.  In  the 
April  17  preamble.  EPA  had  considered 
three  options  for  determining  whether 
state  programs  meet  the  no-less- 
stringent  cntena.  Some  commenters 
supported  EPA's  proposed  approach 
(option  3).  which  compares  the  state  and 
federal  programs  element-by-element.  as 
the  most  flexible  and  implementable-  An 
'element",  was  one  of  the  paragraphs 
(1)  through  (8)  in  section  9004(a).  Each 
paragraph  defined  an  element,  for 
example,  release  detection.  Others 
claimed  thai  only  the  holistic  approach 
of  option  1  that  evaluates  the  overall 
results  of  a  program  gave  states 
sufficient  flexibihty.  These  commenters 
also  stressed  that  e^ectiveness  in 
meeting  the  environmental  goals  should 
be  considered  first  in  approving  states 
rather  than  the  ability  to  meet  specific 
individual  legal  requirements.  A  few 
commenters  supported  the  hne-by-iine 
approach  of  option  2.  believing  that  the 
flexibihty  of  the  other  options  could  lead 
to  the  approval  of  inadequate  programs. 

Many  comments  were  received  on 
EPA's  proposed  approach  to 
implementing  stale  program  approval. 
Most  commenters  agreed  with  the  use  of 
objectives  for  determining  the 
stringency  of  state  programs  and  liked 
the  objectives  that  EPA  outlined  in  the 
December  23  supplemental  notice.  In 
general,  they  believed  the  objectives 
would  facilitate  state  program  approval 
by  allowing  state  programs  the 
necessary  room  to  develop  regulations 
appropnate  to  the  individual  state's 


geographical  rharaclenstics  and 
regulated  communities.  For  the  same 
reason,  these  commenters  also  liked 
EPA"8  proposal  to  provide  slates 
additional  decisionmaking  authority 
withm  the  technical  and  financial 
responsibility  regulations. 

Some  commenters.  however,  did 
expr(?ss  reservations  about  EPA's 
proposed  approach  to  provide  states 
with  flexibility  Most  of  these 
commenters  felt  that  while  flexibility 
was  an  admirable  goal,  consistency  was 
also  important.  These  commenlers 
argued  that  the  proposed  regulations, 
particularly  the  additional  state 
decisionmaking  authonty  in  ihe 
technical  standards,  allowed  too  much 
flexibility  to  the  states  without 
providing  assurances  that  such 
flexibility  was  necessary  to  protect 
human  health  and  the  environment.  A 
few  commenters  disagreed  completely 
with  the  objectives  approarJi  and  staled 
that  objectives  were  not  a  substitute  for 
detailed  technical  requirements. 

•  Federal  funding  Some  commenlers 
raised  the  issue  of  the  high  cost  of 
developing  slate  UST  programs 
compared  to  the  small  amount  of  federal 
funding  available  lo  assist  state  program 
development.  They  protested  that  EPA 
wanted  states  to  r\in  a  program  without 
sharing  sufficient  funds  to  make  it 
possible  and  they  urged  the  Federal 
Covemment  to  provide  more  grant 
money. 

E.  Important  Influences  on  Today's  Rule 

In  developing  today's  fmal  rule  for 
state  program  approval,  the  Agency  has 
taken  into  consideration  several 
charactenstics  of  the  UST  system 
universe  that  are  associated  with  any 
attempt  to  regulate  UST  system 
management.  The  following  sections 
identify  and  discuss  the  influence  of 
specific  features  of  the  UST  system 
imiverse  on  the  approval  of  slate 
programs. 

1.  Leaking  USTs  Present  a  Unique 
Regulatory  Challenge 

FJPA  s  approach  to  the  regulation  of 
UST  systems  on  a  national  scale  must 
be  different  from  that  undertaken  by 
most  of  Its  other  regulatory  programs 
because  the  UST  problem  is 
significantly  different.  This  difference  is 
mainly  due  to  two  factors;  The  large 
number  of  facilities  to  be  regulated  and 
the  nature  of  the  regulated  community. 

The  most  significant  problem  is  the 
sheer  size  of  the  regulated  community. 
Nationally,  over  700.000  UST  facilities 
account  for  about  2  million  UST 
systems  Estimates  indicate  that  roughly 
75  percent  of  existing  UST  systems  are 
unprotected  from  corrosion  (and  thus 


present  a  serious  environmental  risk).  A 
relatively  high  proportion  of  UST 
facilities  (10  to  30  percent)  already  have 
had  a  leak,  and  soon  others  will  leak 
unless  measures  are  taken  to  upgrade 
them 

Another  problem  arises  from  the 
nature  of  the  regulated  community.  A 
large  proportion  of  USTs  are  owned  by 
small  businesses  with  S50(),(XX)  or  less  in 
total  assets  For  example.  72  percent  of 
all  retail  motor  fuel  outlets  are  owned 
by  small  businesses  These  small 
entrepreneurs,  who  are  used  to 
operating  their  businesses  under 
minimal  regulation,  will  be  significantly 
affected  by  enMronrnf-'ntuI  regulations 
for  UST  systems.  In  the  promulgutton  of 
the  technical  standards  elsewhere  in 
today's  Federal  Register,  EPA  has 
attempted  to  minimize  the  regulatory 
impact  on  small  businesses  without 
compromising  the  statutory 
requirements  to  protect  human  health 
and  the  environment. 

In  addition,  the  problem  of  releases 
from  USTs  is  multi-faceted.  There  are 
three  major  sources  of  release  incidents: 
Product  delivery  piping  failures: 
corrosion  of  unprotected  tanks;  and 
spills  and  overfills  Environmental 
regulations  for  UST  systems  must  be 
aimed  at  preventing  these  different 
types  of  petroleum  and  hazardous 
substance  releases  as  well  as  increasing 
the  ability  lo  quickly  detect  and 
minimize  the  contamination  of  soil  and 
ground  water  by  such  releases,  and 
ensuring  adequate  cleanup  of 
contamination.  To  do  this.  UST 
regulatory  requirements  must  address 
every  phase  of  the  life  cycle  of  a  storage 
tank  system:  Selection  of  the  tank 
system;  mstallation:  operation  and 
maintenance:  financial  responsibility: 
closure,  and  cleanup  of  the  site  where 
releases  have  occurred 

In  summar>'.  Ihe  size  of  this  regulated 
community,  the  predominance  of  small 
business  ownership  of  the  UST  systems, 
and  Ihe  need  for  comprehensive 
management  of  an  UST  so  that  releases 
are  minimized  dunng  its  operating  life 
present  a  unique  regulatory  challenge. 
This  challenge  calls  for  the 
consideration  nf  new  approaches  from 
federal,  state,  and  local  regulators.  Some 
existing  state  and  local  UST  programs 
already  provide  effective  UST 
management  through  a  vanety  of 
different  approaches.  In  developing  a 
strategy  for  approval  of  state  UST 
programs.  EPA  has  been  guided  by  a 
realization  that  there  is  often  more  than 
one  way  lo  ensure  sound  UST 
management  using  different  regulatory 
approaches. 
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2  Challenges  for  Compliance  and 
Enforcement 

The  experience  of  state  and  local 
agencies  that  are  currently  implementing 
UST  programs  dcmonalrales  two 
realities.  First  large  businesses  are 
generally  willing  and  have  already 
begun  to  comply  with  UST  requirements- 
Second,  small  business  owners,  with 
limited  resources  and  knowledge  of 
federal  regulations,  often  need  more 
direct  attention  and  technical  assistance 
to  ensure  compliance.  Given  the  unique 
nature  of  this  regulated  community.  EPA 
believes  the  UST  regulatory  program 
will  be  most  effectively  carried  out  by 
those  who  are  closest  to  the  problem, 
who  can  respond  quickly,  and  who  can 
create  a  visible  presence,  that  is.  the 
state  and  local  governments. 

In  addition,  successful  implementation 
of  this  program  depends  a  great  deal  on 
the  regulated  community's  voluntary 
compliance  with  the  requirements 
because,  ultimately,  they  are  responsible 
for  conducting  the  work  under  this  new 
program.  Also,  the  large  number  of 
facilities  and  the  numerous  tjpes  of 
activities  that  take  place  on-site 
preclude  the  implementing  agency  &xira 
being  present  to  ensure  that  tank 
management  activities  are  performed 
properly.  Compliance  is  best  prompted 
by  owners  and  operators  who  are 
clearly  informed  of  the  regulations  and 
in  close  contact  with  the  regulators. 
Interaction  between  regulators  and  UST 
system  owners  during  the  development 
of  a  regulator)'  program  and  during 
program  implementaUon  can  be  used  to 
gain  acceptance  witWn  the  regulated 
community,  and  may  be  most  effective 
at  the  state  and  local  level.  Another 
incentive  for  voluntary  compliance  can 
be  the  type  of  regulations  developed  at 
the  state  level.  For  example,  the  federal 
technical  requirements,  where  possible, 
rely  on  familiar  industry  codes  and  build 
on  recognized  trends  developing  in  the 
field  of  UST  management. 

Because  much  of  the  environmental 
improvement  from  the  UST  program  will 
come  from  the  regulated  community's 
voluntary  compliance,  the  process  of 
approving  state  programs  should 
recognize  that  regulatory  approaches 
developed  in  response  to  the  specific 
needs  of  different  local  areas  may  be 
more  appropriate  and  thus  better 
understood  by  the  regulated  community. 

3.  State  and  Local  UST  Programs  Are 
.Mready  Underway 

Many  states  and  locahlies  have 
already  begun  to  address  the  ground- 
water contamination  threat  and  cleanup 
problems  posed  by  leakirig  USTs.  At 
least  16  slates  have  developed  UST 


programs  that,  al  a  minimum,  regulate 
the  basic  elements  of  proper  UST 
system  management-  Although  all  of 
these  programs  address  petroleum  UST 
systems,  only  a  few  currently  include 
hazardous  substance  USTs  within  their 
scope.  Other  states  have  enacted 
legislation  and  are  developing  a 
regulatory  program  Because  many  of 
these  states  plan  to  use  EPA's  rules  to 
guide  their  own  regulatory  decisions. 
EPA  expects  state  progress  in 
developing  regulations  to  proceed 
rapidly  with  the  appearance  of  today's 
final  rule  on  the  techmcal  standards. 
This  high  level  of  slate  activity  has 
taken  many  routes.  Some  stale  programs 
have  established  stringent  release 
detection  for  existing  USTs  (CaUfomia 
and  Florida),  and  others  emphasize 
state-of-the-art  prevention  technologies 
for  new  USTs  (New  York.  California, 
and  New  Hampshire).  Some  are  phasing 
in  the  upgrading  or  replacement  of 
existing  substandard  systems  (Florida. 
Connecticut  and  Delaware).  Others 
have  attempted  to  tailor  their  standard- 
setting  based  on  proximity  to  sensitive 
ground-water  locations  (Maine  and 
South  Carolina).  EPA  has  closely 
studied  these  state  regulatory  program 
approaches  and  found  that  diversity  on 
important  technical  issues  is  often  the 
rule  rather  than  the  exception.  EPA 
believes  that  its  approach  toward  the 
approval  of  state  programs  must 
accommodate  these  differences  where 
such  initiatives  are  no  less  stringent 
than  the  federal  program. 

Many  count>'  and  municipal 
governments  also  are  already 
implementing  UST  programs.  Over  100 
major  aties  in  the  US.  have  developed 
local  UST  ordinances  and  programs. 
Some  programs  are  operated 
independently  of  the  state;  others  are 
part  of  a  wider  state  regulatory  program. 
The  implementation  role  of  local 
agencies  in  the  UST  regulatory  effort  is 
being  encouraged  in  many  states  in 
hopes  of  making  use  of  available  local 
manpower  (such  as  fire  marshals  and 
building  code  officials)  and  thus 
improving  overall  enforcement  and 
administrative  capabilities.  Three  of  the 
leading  state  UST  programs— New  York. 
Florida,  and  CaUfomia — have  begun  to 
work  out  solid  worUng  relationships 
with  local  UST  programs  within  the 
state,  a  policy  that  is  believed  to  be 
critical  to  the  success  of  the  state 
program.  In  several  of  the  eastern  urban 
counties  of  New  York,  the  state  has 
delegated  authority  to  the  county 
governments,  allowing  the  state  agency 
to  focus  its  efforts  on  implementing  the 
UST  program  in  the  less  urban  counties 
wliere  local  UST  programs  are  less 


developed  In  Florida.  Dade  and 
Broward  counties  have  been  given 
authority  to  implement  the  UST  program 
in  their  jurisdictions.  Several  other 
counties  in  the  state  are  reported  to  be 
considering  local  UST  programs. 
CaUfomia  has  given  responsibiUty  for 
administering  and  enforcing  the  state 
UST  program  to  over  100  local  county 
and  city  agencies. 

In  order  to  protect  vuUierable  ground- 
water suppUes  or  in  response  to  a  senes 
of  local  incidents,  some  local 
governments  have  issued  their  own 
ordinances,  regulations  or  by-laws,  evi-n 
m  the  absence  of  any  state  regulatory 
action.  In  some  cases,  these  local 
controls  predate  the  corresponding  stale 
regulations  and  may  be  more  stnngent 
than  their  state  counterparts.  Savannah. 
Georgia;  New  Orleans.  Louisiana;  and 
San  Anlomo  and  Austm,  Texas  are 
examples  of  locaUties  that  have  created 
their  own  UST  regulations.  In 
Massachusetts,  at  least  78  communities 
have  enacted  some  level  of  UST 
controls.  EPA  has  noted  over  the  past 
three  years  that  these  indepeodeot 
actions  at  the  local  level  often  are  the 
precursors  to  the  development  of  an 
UST  program  for  the  entire  stale  (as 
occurred  in  CaUfomia.  Florida,  and  New' 
York). 

EPA  beUeves  the  high  level  of  local 
UST  program  activity  nationwide  wiU 
increase  with  today's  promulgation  of 
the  federal  technical  standards  and  as 
numerous  state  programs  begm  to 
develop  or  revise  their  own  regulatory 
standards  in  response.  Also,  as  other 
stales  begin  lo  wrestle  with  the  reaUty 
of  how  to  implement  their  UST  programs 
and  as  the  dangers  posed  by  existing 
UST  systems  become  more  widely 
known,  local  UST  programs  and 
involvement  should  increase 
significantly  over  current  levels. 

4.  EPA's  National  UST  Program  Strategy 
and  State  Program  Approval 

The  factors  discussed  above  led  EPA 
to  conclude  that  the  approach  taken  in 
today's  final  rule  is  the  most  effective 
way  to  implement  this  approval 
program.  First  the  slate  program 
approval  language  of  section  9004  of 
RCRA.  as  well  as  its  legislative  history 
indicates  that  Congress  intended  state 
and  local  UST  programs  to  have  a 
pivotal  role  in  the  national  UST 
program.  At  the  same  time,  however,  it 
is  clear  that  Congress  intended  EPA  to 
lead  in  establishing  and  supporting 
standards  necessary  lo  protect  human 
health  and  the  environment  nationwide. 
The  "no  less  stringent"  and  "adequate 
enforcement"  criteria  must  be  met  to 
ensure  protection  of  the  nation's  ground 
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water.  Second,  the  nature  of  the 
problem,  the  regulated  community,  and 
the  work  involved  in  implementing  the 
regulatory  program  dictate  that  the 
actual  day-to-day  work  take  place  at  the 
slate  and  local  level.  EPA  has  concluded 
that  much  of  the  environmental 
improvement  to  be  gained  under  (his 
program  will  be  made  through 
supporting  and  building  the 
implementation  efforts  of  slate  and  local 
UST  programs.  Third,  substantial 
activity  is  already  occtirring  m  states 
and  localities,  and  EPA's  approval 
process  should  work  to  build,  rather 
than  disrupt,  this  established  network. 
The  Agency's  roie  in  approval,  therefore, 
must  focus  on  encouraging  the  state  and 
local  govertunents  to  carry  out  their  own 
unique  programs.  The  approval  of  state 
programs,  however,  is  just  one  step  in  a 
long-term  strategy  to  develop  a  national 
UST  program.  EPA  must  look  ahead  to 
the  actual  implementation  of  the 
program  after  approval  has  been  given. 

In  facing  the  implementation 
challenge  that  today  confronts  the 
national  UST  program,  EPA  has 
concluded  that  the  approval  approach 
established  today  is  necessary  (o 
address  the  realities  of  the  UST 
regulatory  program.  First,  as  more  slate 
and  local  governments  become  involved, 
the  work  of  the  UST  program  must  be 
routinely  repeated  in  thousands  of 
jurisdictions  nationwide.  Several 
operating  state  and  local  UST  programs 
already  report  that  they  are  quite  busy 
running  the  store,"  and  express 
surprise  at  the  size  of  the  regulated 
community  and  how  fairly  simple  tasks 
must  be  routinely  repeated  numerous 
times  for  the  implementing  agency  to  be 
successful  in  bringing  UST  systems  into, 
and  maintaining,  compliance. 

Second,  visits  to  several  state  and 
:)cal  UST  program  offices  have  shown 
^at  they  have  developed  their  own 
-nique  requirements  and  operate 
differently  even  though  they  are  geared 
'awards  solving  similar  technical 
problems.  They  need  the  HexibUity  to 
continue  to  improve  upon  their  own 
dpproaches.  They  have  common 
-mplementation  problems,  however,  and 
have  expressed  the  need  for  better 
technical  aids,  such  as  data 
management  tools- 
Third,  many  state  and  local 
'ovemments  that  already  implement 
-."ST  programs  report  a  significant  effort 
'0  provide  visible  on-site  monitoring. 
which  means  a  constant  "regulatory 
presence"  is  needed  to  effectively 
ensure  the  regulated  community's 
compliance  with  UST  requirements.  A 
significant  environmental  gain  is 
achieved  through  the  implementation  at 


the  local  level  by  these  individual  UST 
programs.  Thus,  improving  their 
performance  will  produce  ma.ximum 
environmental  benefits  and  ensure  the 
success  of  the  UST  program  nationwide. 
Accordingly.  EPA  believes  its 
implementation  efforts  should  be 
focused  on  serving  the  network  of  state 
and  local  programs  through  listening  to 
their  concerns  and  helping  them  solve 
implementation  problems  with  tools  that 
improve  their  programs'  effectiveness. 

Approval  of  state  programs  thus 
becomes  a  basic  competence  test  to 
ensure  thai  the  work  associated  with  the 
implementation  of  regulatory  controls 
by  the  state  program  will,  in  fact,  cause 
the  needed  level  of  improvement  in  UST 
system  management  by  the  regulated 
community.  A  requisite  level  of 
enforcement  authority  and  technical 
standards  must  be  ensured,  and 
therefore  must  be  the  focus  for  approval 
by  EPA,  Other  program  performance 
and  implementation  capability  concerns 
are  less  of  a  focus  for  state  program 
approval  and  more  of  a  question  of 
improving  implementation  of  the 
national  UST  program  over  time  after 
states  have  received  program  approval. 
ElPA  recognizes  that  the  nature  of  the 
problem  and  the  work  involved  in 
effective  direct  implementation  of  the 
regulation  by  EPA  will  overwhelm  the 
Agency's  capabilities  and  resources. 
Accordingly,  the  strategy  for  state 
program  approval  must  focus  on 
ensuring  that  a  bottom-lme  level  of 
protection  is  maintained,  but  at  the 
same  time  must  avoid  setting 
requirements  that  would  prevent  or 
discourage  the  development  of  sound 
state  and  local  UST  programs  that 
should  be  approved  to  operate  "in  lieu 
of  the  federal  program.  The  aim  of  state 
program  approval  is  to  develop  the 
state-federal  partnership  that  will  allow 
both  parlies  to  focus  on  preventing 
leaking  USTs  from  causing  further 
environmental  contamination. 

III.  Today's  Rule 

A.  Summary  of  Today's  Rule 

EPA  IS  promulgating  today  a  final 
regulation  for  approval  of  state 
underground  storage  tank  programs 
under  section  9004  of  RCRA.  to  be 
codified  at  40  CFR  Part  281.  This 
regulation  establishes  criteria  for  state 
programs  m  the  areas  of  'no  less 
stnngent '  and  "adequate  enforcement" 
of  compliance.  The  major  elements  of 
today's  rule  are  outlined  below 

In  defining  "no  less  stnngent,"  EPA  is 
promulgating  crilena  m  the  form  of 
objectives.  These  ubfectives  are 
established  for  seven  of  the  eight 
technical  program  elements:  New  UST 


systems  design,  construction,  and 
installation:  release  detection;  general 
operating  requirements;  upgrading  of 
existing  USTs:  release  reporting, 
investigation  and  confirmation;  out-of- 
service  USTs  and  closure:  and  release 
response  and  corrective  action.  The 
objective  for  the  element  of  financial 
responsibility  will  be  provided  by  EI'A 
when  the  final  technical  requirements  in 
this  area  are  provided  at  a  later  date. 
These  objectives  represent  the  minimum 
standard  that  the  state  program  must 
auhieve  in  order  to  be  considered  "no 
less  stringent"  than  the  ftfderal 
requirements.  Through  these  objectives, 
EPA  intends  to  provide  the  states  with 
the  fiexjbihty  to  develop  an 
administrative  approach  that  best  suits 
the  needs  of  the  stale  while  ensuring 
thai  an  adequate  level  of  performance  is 
achieved  In  protecting  human  health  and 
the  environment  m  all  states 

In  determining  "adequate 
enforcement".  EPA  has  defined  the 
minimum  authorities  and  procedures  a 
state  must  have.  The  state  must  have 
authority  to  inspect  records,  inspect 
sites,  and  require  monitoring  and  testing 
by  the  owner.  The  state  must  also  have 
procedures  for  inspecting  sites  and 
reviewing  records.  The  state  must  have 
legal  authority  to  obtain  a  temporary 
restraining  order  and  a  preliminary 
injunction,  and  to  assess  or  sue  to 
recover  penalties.  In  addition,  the  state 
must  allow  opportunity  for  public 
participation  in  enforcement  actions. 

Finally,  the  components  of  a  state 
application  for  program  approval  are 
described  in  the  regulation.  These 
components  include;  A  Governor's 
transmittal  letter;  a  descnption  of  the 
slate  program;  a  description  of 
compliance  monitoring  and  enforcement 
procedures:  where  interim  approval  is 
sought,  a  schedule  for  finol  approval;  a 
Memorandum  of  Agreement,  which 
defines  the  roles  and  responsibilities  of 
EP.A  and  the  approved  state;  an 
Attorney  General's  statement,  which 
certifies  lo  the  state's  authonties  for  the 
eight  technical  program  elements  and 
for  enforcement  and  compliance 
monitoring:  and  copies  of  the  applicable 
slate  statutes  and  regulations.  EPA 
believes  that  the  above  requirements 
ensure  that  approved  state  programs 
meet  the  requirements  set  oul  in  RCRA 
section  9004. 

B  Strategy  for  Stale  Program  Approval 

In  the  April  17  preamble.  EPA 
proposed  three  options  for  evaluating 
whether  a  state  program  is  "no  less 
stringent."  As  slated  in  the  proposal. 
EPA's  preferred  approach  was  to 
compare  the  stale  and  federal  programs 
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element-by-element.  (Section  9004(a)  of 
RCRA  establishes  those  elements  that 
must  be  included  m  a  state  program  in 
order  to  receive  EPA  approval;  under 
today's  rule  an  element  is  a  discrete 
segment  of  a  mmprehensive  UST 
management  program  that  has  an 
identifiable  objective.}  EPA  believed 
this  option  gave  the  best  combination  of 
fiexibihty  and  ease  of  implementation. 
On  December  23. 19B7.  EPA  requested 
public  comment  on  certain  general 
objectives  provided  as  the  criteria  for 
determining  the  stringency  of  each 
program  element.  Today,  the  Agency  is 
promulgating  these  criteria  substantially 
as  presented  in  the  December  23  notice 
(although  ihe  objective  for  financial 
responsibility  will  be  promulgated  at  a 
later  date  with  its  associated  techmcal 
rules),  except  that  they  do  reflect  the 
points  of  departure  made  lo  the 
proposed  underlying  technical  standards 
(discussed  elsewhere  in  today's  Federal 
Register)  and  public  comments  on  the 
supplemental  notice- 
As  discussed  in  the  December  23 
notice,  EPA  does  not  believe  that  the 
specific  federal  requirements  in  the  Part 
280  regulations  provide  the  only 
definitive  and  protective  approach  for 
UST  regulation.  In  developing  the 
federal  technical  standards,  EPA 
recognized  that  other  approaches  would 
meet  EPA's  overall  performance 
objectives.  These  federal  technical 
standards  ere  by  necessity  more 
detailed  and  specific  than  the  objectives 
they  are  designed  lo  meet  because  the 
federal  regulations  must  be  able  to  be 
implemented  by  the  regulated 
community  and  must  be  enforceable  in 
those  stales  without  approved  slate 
programs.  As  indicated  in  today's  rule, 
EPA  does  not  believe  that  the  individual 
requirements  set  forth  within  the  federal 
program  elements  should  necessarily 
preclude  stales  from  developing  other 
approaches  that  will  achieve  the  overall 
objectives  of  performance  identified  for 
purposes  of  stale  program  approval. 

The  objectives  in  Subpart  C  of  today's 
final  rule  identify  the  performance 
standards  for  each  element  that  the 
federal  requirements  are  intended  to 
meet  and  that  a  state  program  must 
meet  in  order  to  be  as  stringent  as  the 
federal  program.  They  ensure  that  slate 
programs  meet  the  basic  standards 
estabUshed  by  the  federal  program  but. 
ai  the  same  time,  do  not  dictate  the 
methods  the  states  can  use  in  reaching 
these  standards.  EPA  believes  this 
approach  to  slate  program  approval  will 
provide  the  stales  wilii  significant 
flexibility,  permit  allemalive  methods  of 
implementation,  and  still  ensure  that 
state  UST  programs  achieve  the  same 


result  in  protecting  human  health  and 
the  environment  as  the  federal  program. 

Under  section  90O4.  EPA  also  must 
ensure  that  state  programs  demonstrate 
"adequate  enforcement"  of  compliance 
with  program  requirements.  EPA 
proposed  that  states  demonstrate 
compliance  monitoring  and  enforcement 
authorities  and  basic  compliance 
rooniloring  procedures.  In  addition.  EPA 
solicited  comment  on  whether  it  should 
require  a  demonstration  of  enforcement 
response  procedures.  As  a  result  of 
public  comments,  the  Agency  is 
promulgating  regulations  for  adequate 
enforcement  that  require  state  programs 
to  demonstrate  compliance  monitoring 
and  enforcement  authorities  and 
procedures  for  implementing  those 
authorities  (except  in  the  area  of  public 
participation,  where  EPA  will  allow  the 
state  to  choose  between  specific 
authorities  or  procedures).  As  explained 
above.  EPA  seeks  lo  approve  a  variety 
of  slate  programs  and  to  encourage 
stales  to  use  innovative  approaches  in 
all  program  areas,  includmg  monitoring 
compliance  and  undertaking 
enforcement  actions,  in  the  near  future. 
EPA  will  be  issuing  additional  guidance 
on  "adequate  enforcement"  that  will 
provide  examples  of  acceptable 
compliance  monitoring  and  enforcement 
programs  currently  being  used  by 
several  slates. 

Today  EPA  is  also  clarifying  the  issue 
of  program  scope.  In  evaluating  the 
state's  program  scope.  EPA  considered 
requiring  states  lo  include  all  the 
jurisdictional  definitions  listed  in  the 
federal  technical  standards  rule.  EPA 
concluded,  however,  that  this  would  be 
both  burdensome  and  unnecessary. 
Instead,  the  state  must  describe  its 
junsdiclion  and  regulated  population  in 
the  program  descnption  lo  show  that  its 
program  includes  the  UST  population 
that  is  covered  by  the  federal  program. 
Broad  stale  authorities  are  sufficient  if, 
under  state  law.  they  cover  the  same  or 
a  greater  universe  than  the  federal 
program.  Stales  may,  of  course,  choose 
to  adopt  any  of  the  terms  that  are 
included  in  the  list  of  definitions  in  the 
federal  regulations  at  40  CFR  280,12. 

rv.  Analysis  of  Today's  Rule 

The  following  sections  of  this 
preamble  include  discussions  of  the 
major  issues  and  address  the  public 
comments  received  in  response  to  the 
April  17  proposed  rule  and  December  23 
supplemental  notice. 

EPA  has  reorganized  the  proposed 
rule  for  two  reasons.  First,  the  Agency  is 
incorporating  as  Subpart  C  of  today's 
rule  the  criteria  for  "no  less  stringent"  as 
proposed  on  December  23,  1987  (52  FR 
48638),  except  for  the  criterion  for 


financial  responsibihty  which  will  be 
promulgated  at  a  later  date  along  with 
its  supporting  technical  rules.  Second, 
the  Agency  has  clarified  the 
requirements  for  adequate  enforcement 
as  a  component  of  the  state's 
application.  Previously,  the  adequate 
enforcement  demonstration  was 
proposed  lo  be  part  of  the  program 
description.  Today,  the  Agency  is 
promulgating  the  adequate  enforcement 
requirements  in  a  separate  subpart  of 
the  rule.  Further  explanation  of  this 
change  can  be  found  later  tn  this 
preamble  (section  IV  .B).  For  ease  of 
reference,  the  following  preamble 
discussion  is  organized  to  address  each 
subpart  of  the  rule  separately. 

A.  Subpart  A — Purpose,  Genera] 
Requirements,  and  Scope  (§§281.10 
through  281.12) 

Section  9004  of  RCRA  sets  forth  a 
number  of  requirements  for  state  UST 
program  approval.  Section  9004[a) 
establishes  the  elements  that  must  be 
included  in  a  stale  program  in  order  lo 
receive  EPA  approval.  In  order  to 
correspond  with  the  technical 
requirements  promulgated  elsewhere  m 
todays  Federal  Register  (or  to  be 
promulgated  later,  in  the  case  of  the 
financial  responsibility  standards).  EPA 
refers  to  these  program  elements  as  new 
UST  systems;  upgrading  of  existing  UST 
systems:  general  operating 
requirements:  release  detection:  release 
reporting,  investigation  and 
confirmation;  release  response  and 
corrective  action;  oul-of-service  UST 
systems  and  closure;  and  financial 
responsibility.  Section  9004(b)  requires 
that  each  of  the  stale  program  elements 
be  no  less  stringent  than  the 
corresponding  federal  program  elements 
for  final  approval.  (A  discussion  of  the 
Agency's  approach  lo  determining  "no 
less  stringent"  is  provided  in  Subpart  C 
of  this  section  of  the  preamble.)  Under 
section  9004(b}  slate  programs  may 
receive  intenm  approval  as  long  as 
certain  (but  not  all)  requirements  are  no 
less  stringent  than  the  corresponding 
federal  standards.  In  the  preamble  to  the 
April  17  proposal.  EPA  solicited 
comments  on  the  requirement  that  a 
state  seeking  intenm  approval  must 
have  each  program  element  present  in 
some  form  before  interim  approval.  No 
commenls  were  received  on  this  issue, 
however.  The  proposed  regulatory 
language  simply  provided  that  a  state 
must  have  requirements  in  ail  the 
program  elements,  including  the  less 
stringent  ones,  as  a  condition  of 
receiv-ing  intenm  approval.  The 
proposed  rule  did  not  specify  the  type  of 
requirements  the  stales  must  have  for 
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these  other  less  stringent  elements. 
Therefore,  the  Agency  is  cidrifyin^  that 
a  state  must  have  at  least  general 
statutory  authonfy  for  the  less  stnnsent 
elements. 

EPA  received  many  aimments 
regarding  the  program  elements 
necessary  for  rntenm  approval.  Many 
commenlers  expressed  concern  that 
same  of  the  most  difficult  program 
elements  to  achieve  were  required  to  be 
no  less  stringent '  at  the  time  of 
rippiication  m  order  for  a  state  to  qualify 
for  mtenm  approval.  The  coramenters 
suggested  that  EPA  chanf;e  this  in  the 
final  ruie.  The  Agency  agrees  vnth  these 
commenlers  that  the  program  element 
requirements  required  to  be  no  less 
stringent  at  the  time  of  application,  such 
as  financial  responsibility,  may  be  the 
most  difficult  to  develop.  The  Agency, 
however,  has  promulgated  these  no  less 
5'nngent  requirements  subslaniidlly  as 
proposed  because  they  are  set  forth  by 
statute  and  cannot  be  changed  through 
rulemaking. 

in  the  proposal,  the  elements  of  a 
state  program  that  must  be  immediately 
no  less  stringent  were  listed  as 
corrective  action,  fmancial 
responsibility,  notification,  and  new 
tank  performance  standards.  Those 
elements  that  could  be  less  stringent 
were  listed  as  leak  detection  and 
prevention,  recordkeeping  for  leak 
detection,  reporting  of  releases  and 
corrective  action,  and  closure.  Since  the 
April  17  proposal,  the  elements  of  a 
program  have  been  reorganized  to 
parallel  the  order  in  the  technical 
standards,  and  the  new  tank 
performance  stan.^  -is  have  been 
divided  mto  standi.  Js  for  upgrading 
existing  UST  systems  and  general 
operating  requirements  as  well  as 
standards  for  new  tank  design, 
construction,  installation  and 
notification. 

In  order  to  be  no  less  stringent  than 
the  federal  program,  a  state  must  have 
requirements  for  upgrading  of  existing 
UST  systems  and  for  general  operating 
requirements.  For  purposes  of  interim 
approval  of  state  programs,  these 
elements  are  considered  to  be  part  of 
the  new  tank  performance  standards. 
Therefore,  a  state  applying  for  interim 
approval  must  have  requirements  that 
meet  the  federal  objectives  for  the 
following  elements:  New  tank  design, 
construction,  installation,  and 
notification:  upgrading  existing  L'ST 
systems;  general  operating 
requirements:  release  response  and 
corrective  action;  and  financial 
responsibility. 

If  a  state  chooses  to  apply  for  interim 
approval,  it  is  accepting  the  limitations 
associated  with  it.  It  must  upgrade  all 


less  stnngent  authonties  within  the 
federal  law's  established  timeframes. 
EPA  acknowledges  that  this  limitation 
will  make  interim  approval  less 
attractive  to  slates,  and  will  discourage 
states  from  applying  for  interim 
approval.  Today's  rule,  however, 
provides  procedures  for  both  final  and 
mtenm  approval,  including  the 
automatic  expiration  of  interim  approval 
when  a  state  with  interim  approval  does 
not  submit  a  program  revision  within  the 
prescribed  time  periods. 

Under  sections  9004  {a}  and  (dj,  the 
state  L'ST  program  must  also  provide  for 
adequate  enforcement  of  compliance. 
The  Agency  propOMd.  and  today  is 
finalizing,  requirements  oiandating 
certain  state  legal  authorities  and 
procedures  for  compUaoce  monilonng 
and  enforcement-  These  regulatory 
requirements  are  found  in  §S  281.40 
through  2til.43  and  are  discussed  in 
greater  detail  Later  in  thus  preamble. 

The  following  section  of  the  preamble 
explains  the  parts  of  the  state's 
application  that  must  be  provided  to 
demonstrate  coverage  of  all  of  these 
requirements. 

B.  Subpart  B — Components  of  a  Program 
Application  {§§281.20  through  28125} 

Today's  regulation  identifies  (he 
components  thai  must  be  included  in  the 
state  program  application  package 
submitted  to  EPA.  Many  commenters 
requested  that  the  Agency  keep  the 
application  process  as  flexible  and 
streamlined  as  possible.  The  Agency 
attempted  to  do  this,  and  has  simplified 
the  process  even  further  by  designing  a 
standard  state  application  form  thai  will 
be  provided  m  a  Slate  Program 
Approval  Handbook  to  be  issued  before 
the  effective  date  of  t.his  rule.  The  use  of 
this  application  form  is  optional  and  the 
state  may  submit  whatever  appbcatjon 
form  that  it  prefers  as  long  as  it  meets 
the  regulatory  requirements.  As  outlined 
in  %  281-20  (a)  through  |g|,  the  state's 
application  must  at  least  contain  the 
following  basic  parts,  (t)  A  transmittal 
letter  from  the  Governor  of  the  state;  (2) 
a  description  of  the  current  slate 
program;  (3)  a  description  of  comphance 
monitonng  and  enforcfiment  procedures; 
(4)  a  schedule  for  interim  approval, 
where  applicable;  f51  a  M»'mof^ndum  of 
Agreement  (6)  a  statement  from  the 
state  Attorney  General;  and  (")  copies  of 
ail  applicable  state  laws  and 
regulations.  Although  for  purposes  of 
clarity  today's  rulemaking  separately 
addresses  the  Attorney  General's 
statement  and  the  demonstration  of 
adequate  enforcement,  the  state  may 
join  the  two  into  one  document  in  the 
application  package. 


The  Agency  had  originally  proposed 
that  stales  submit  an  iraplementation 
plan  as  part  of  the  application  for 
program  approval.  The  proposed 
implementation  plan  included:  a  long 
term  implementation  strategy;  a 
schedule  for  interim  approval;  and  a 
Memorandum  of  Agreement  fMOA). 

One  commenter  expressed  concern 
that  the  implementaliun  plan  [proposed 
%  281.22}  was  redundant  and  therefore 
burdensome  to  require  both  a  program 
description  and  an  implementation  plan. 
This  comraenter  questioned  the  purpose 
of  a  long  term  implementation  strategy, 
interpreting  it  to  suggest  that  EPA  would 
conduct  detailed  oversight  of  approved 
state  programs.  The  cocnmcnler  asked 
whether  the  Agency  would  disapprove  a 
state  that  did  not  achieve  the  goals  laid 
out  in  the  long-term  implementation 
strategy. 

The  Agency's  intention  is  to  conduct 
oversight  in  a  manner  that  allows  for 
changing  circumstances.  The  original 
intent  of  the  long-term  implementation 
strategy  was  to  provide  a  starting  point 
that  the  Agency  could  use  to  determine 
the  amount  of  assistance  the  stale 
needed  to  improve  its  UST  program. 
EPA  expects  that  a  Bignificanl  amount  of 
this  improvement  will  occur  after  stale 
program  approval.  As  a  result,  the 
information  provided  by  ihe  plan  can 
and  should  be  satisfied  apart  from  the 
approval  process,  and  thus  the  proposed 
long-term  implementation  strategy  is 
unnecessary  Because  EPA  believes  that 
the  implementation  plan  is  no  longer 
necessary  for  approval,  and  to  be 
consistent  with  its  efforts  to  streamline 
the  application  package,  EPA  has 
deleted  the  proposed  requirement  for  an 
unplementation  plan.  The  schedule  for 
interim  approval  and  the  MOA  are  now 
separate  apphcation  components. 

A  brief  description  of  each  of  the 
reorganized  components  in  the  final  rule 
is  provided  below. 

1  Transmittal  Letter  \\  281.20(a)) 

A  transmittal  letter  signed  by  the 
Governor  of  the  stale  must  accompany 
the  original  state  application.  This  letter 
st'r\'es  to  transmit  the  state's  formal 
request  for  UST  program  approval,  and 
indicates  that  the  Governor  has 
appro\'ed  the  designated  lead  state 
agency  for  implementation  of  the  UST 
program. 

2.  Program  Descnplion  (§  281.21) 

The  program  descnption  is  intended 
to  provide  EPA  and  the  public  with 
basic  information  on  the  extent  of  the 
state's  effort  to  manage  UST  systems. 
During  the  formal  180-day  application 
review  penod,  EPA  must  issue  a  public 
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notice  of  the  tentative  decision  to 
approve  or  disapprove  a  state  program 
application.  As  part  of  that  notice,  EPA 
must  note  the  availability  for  inspection 
by  the  public  of  Ihe  state  program 
application.  The  information  in  the 
program  description  is  necessary  to 
ensure  that  the  public  is  informed  of  (1) 
the  state's  scope  and  jurisdiction,  and 
(2)  the  stale's  plans  for  implementing  an 
UST  regulatory  program  in  lieu  of  the 
federal  program.  Many  commenters 
asked  how  EPA  would  use  the  resource 
information  in  the  program  description. 
In  particular,  they  were  concerned  that 
specific  staffing  and  funding  figures 
would  be  sot  by  EPA  in  determining 
state  approval  or  disapproval.  EPA 
notes  that  slates  have  been  receiving 
federal  grant  funds  for  program 
development  since  1986.  These  grants. 
which  require  matching  state  funds. 
have  enabled  stales  to  develop 
notification  systems,  obtain  necessary 
legislation,  write  regulations  and 
policies,  and  hire  and  train  staff.  In 
addition,  most  states  now  have  LUST 
Trust  Fund  cooperative  agreements  that 
pro\ide  funds  for  corrective  action.  stalT 
hiring  and  training,  and  enforcement 
and  cleanup  activities.  Through  the 
grants  and  cooperative  agreements,  and 
matching  slate  funds,  most  stales  have 
demonstrated  sufficient  staffing  and 
managemeni  capability  for  purposes  of 
state  program  approval. 

The  program  description  must  address 
several  subjects.  First  the  scope  of  the 
state's  UST  program  is  described. 
including  the  extent  of  the  slate  s 
jurisdiction  and  whether  the  stale 
program  is  a  "partial"  or  "complete" 
program.  Knowledge  of  program  scope  is 
important  for  approval  because  the 
approved  state  program  is  formally 
designated  to  operate  in  lieu  of  the 
federal  program.  Thus,  the  stale  program 
must  regulate  at  least  the  same 
categories  of  UST  systems  and 
substances  as  the  federal  program  to 
avoid  non-regulation  by  slates  of 
categories  of  UST  systems  that  Congress 
intended  to  be  regulated  under  the 
national  UST  program.  The  program 
description  also  indicates  whether  the 
state's  authority  extends  to  Indian 
lands.  For  those  states  that  do  not  have 
authority  over  their  Indian  lands,  EPA 
will  implement  an  UST  program  on 
those  lands- 

Although  the  Agency  received  no 
comments  on  program  scope.  EPA  is 
providing  further  clanficalion  of  its 
requirements  in  this  area  with  regard  to 
partial  and  complete  programs.  To 
demonstrate  that  the  state  program 
covers  the  same  universe  as  the  federal 
program,  the  state  definilions  will  be 


compared  to  the  following  six  basic 
terms,  defined  in  Subtitle  L  that  EPA 
believes  are  essential  in  defining  the 
scope  of  the  federal  LIST  universe. 
Those  six  terms,  which  are  defined  in 
Section  9001  of  Subtitle  I  are;  operator 
person,  release,  regulated  substances, 
petroleum,  underground  storage  tank. 
(Of  course,  the  slate  may  incorporale 
any  of  the  other  terms  that  are  included 
m  the  list  of  definitions  in  the  federal 
regulations  al  40  CFR  280.12.)  The 
Agency  does  not  require  the  state  to  use 
the  exact  definitions  of  these  terms 
promulgated  in  the  federal  regulations. 
Broadly  wrilien  state  authorities  will  be 
sufficient.  allhouj;h  the  Agency  may  ask 
for  a  clarification  if  it  is  not  clear  that  a 
stale  definition  includes  the  same 
jurisdiction  as  the  federal  program.  For 
example,  rather  than  defining 
"underground  storage  tank,"  a  statute 
that  could  regulate  any  facihty  with 
potential  for  release  into  air,  soil  or 
ground  water  would  be  sufficient 

Section  281.12(a)  allows  the 
Admmistralor  to  approve  either  partial 
or  complete  state  programs  as  specified 
in  section  9(KM|a)  The  definition  of  a 
"partial"  state  program  is  one  that 
regulates  either  petroleum  tanks  only  or 
hazardous  substance  tanks  only.  To 
receive  program  approval,  a  partial  stale 
program  must  include  within  its 
jurisdiction  all  of  the  major  categories  of 
UST  systems  that  are  addressed  within 
the  scope  of  the  federal  program  for 
either  petroleum  tanks  or  hazardous 
substance  tanks  For  instance,  a  state 
program  only  covering  petroleum  tanks 
will  not  be  approved  if  it  does  not  cover 
retail  motor  fuel  UST  systems.  The  state. 
however,  does  not  have  to  have 
immediate  jurisdiction  over  all 
categories  of  petroleum  lanks.  To  be 
approved  in  such  cases,  the  state  must 
reach  an  agreement  wilh  EPA  in  the 
Memorandum  of  Agreement  on  how 
those  tanks  not  in  the  state  scope  will  be 
regulated,  and  the  stale  also  must 
provide  a  schedule  showing  its  plan  for 
expanding  its  jurisdiction  so  that  these 
tanks  will  be  regulated  by  the  state. 

A  "complete"  state  program  regulates 
both  petroleum  and  hazardous 
substance  tanks,  and  the  slate  must 
have  jurisdiction  over  at  least  the  same 
categories  of  tanks  as  the  federal 
program.  As  discussed  above,  the  state 
may  indicate  in  the  MOA  how  any  lank 
not  in  its  junsdiction  will  be  covered  as 
long  as  it  provides  a  schedule  for 
expanding  its  jurisdiction  Those 
categories  of  USTs  that  EPA  had 
proposed  to  defer  but  now  regulates  in 
the  final  technical  standards  must  be 
included  within  the  scope  of  the  state 
program.  For  example,  used  oil  USTs 


need  to  be  regulated  under  state 

programs. 

Today's  final  technical  rules  do  not 
cover  certain  UST  systems.  Because  Ihe 
Agency  currently  has  insufficient 
information  to  decide  whether  to 
regulate  these  deferred  USTs.  the 
question  of  what  (if  any)  standards  are 
appropriate  will  be  considered  in  the 
future-  Deferred  l?ST  8y<:iems.  however, 
are  sub/ect  to  interim  prohibition  and 
the  rekase  response  and  corrective 
action  requirements  under  the  federal 
program.  UST  systems  storing  fuel  for 
emergency  generators  are  subject  to  all 
but  the  release  detection  requirements. 
Thus,  EPA  and  the  state  must  agree  on 
how  lo  oversee  compliance  of  the 
regulatory  requirements  applicable  lo 
any  deferred  USTs  m  the  MOA.  Slates 
may  want  to  consider  including  the  list 
of  deferred  USTs  within  their  statutory 
authority  from  the  start  to  avoid  the 
necessity  for  future  changes  to  expand 
their  jurisdiction  when  and  if  federal 
regulations  for  the  deferred  systems  are 
eventually  published 

EPA  has  exempted  by  regulation 
certain  other  categories  of  UST  systems 
entirely,  and  stales  will  not  need  to 
include  these  systems  within  their 
jurisdictions  in  order  to  have  adequate 
program  scope  for  approval.  The 
categories  of  USTs  that  are  deferred  and 
exempted  are  described  elsewhere  in 
today  s  Federal  Register. 

Todays  rulemaking  does  not  hinder 
stales  from  implementing  a  state 
program  that  is  broader  in  scope  than 
the  federal  program  (5  281  12lal(3)i.  A 
state  program,  for  example,  may 
regulate  all  heating  oil  tanks,  although 
lanks  used  for  stonng  heating  oil  for 
consumptive  use  on  the  premises  where 
stored  are  excKided  from  the  federal 
UST  program.  In  such  cases,  the 
additional  scope  of  coverage  is  not 
reviewed  by  EPA  as  pari  of  the  state 
program  approval  process.  In  addition,  if 
EPA  were  asked  to  provide  enforcement 
assistance.  EPA  cannot  enforce  these 
additional  state  requirements  On  the 
other  hand,  in  approved  stales  with 
requirements  (such  as  release  detection  i 
that  are  more  stringent  than  the 
corresponding  federal  requirements,  the 
more  stringent  requirements  are  pari  of 
the  approved  program  and  are  federally 
enforceable  [\  261 12(al(3!J. 

Second,  this  program  description  will 
also  describe  the  organizational 
structure  of  an>  slate  and  local 
implementing  agencies  administering  the 
UST  program  within  a  state.  The 
program  description  must  generally 
identify  the  major  jurisdictional 
responsibilities,  program  operation 
roles,  and  lines  of  communication  and 
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authority  of  these  implementing 
agencies.  Copies  of  any  Memoranda  of 
Underslanding  (MOUsJ  or  vvntien 
agreements  for  coordination  of  intra- 
state responsibiUlies  should  be 
provided. 

In  addition,  the  program  descnption 
should  identify  the  number  of  persona 
currendy  involved  in  UST  pro-am 
operations,  their  general  functions,  and 
the  staff  expected  to  be  employed  in  the 
near  future  (if  available).  State 
applications  should  also  explain  any 
limitations  on  hiring  or  the  utilization  of 
existing  staff.  This  information  is 
requested  so  that  the  public  will  be 
mformed  of  operating  constraints  when 
the  approval  application  is  made 
available  to  the  public  through  the 
formal  review  process.  This  information 
would  rarely  be  a  determining  factor  in 
assessing  the  adequacy  of  the  state's 
program  for  regulating  the  UST  system 
universe.  In  their  response  to  the 
proposal,  many  slates  commented  on 
their  current  resource  problems.  The 
Agency  will  not  dictate  staffing  levels 
for  purposes  of  state  program  approval. 

Third,  the  program  descnption  should 
explain  any  plans  the  state  program  has 
for  meeting  the  esbmated  future  costs  of 
administering  the  program.  There  will  be 
no  minimum  base  number  used  by  EPA 
m  approving  state  programs.  Ail  states 
must  have  some  source  of  funding 
independent  of  federal  grant  monies. 
The  Subtitle  I  federal  grants  are 
provided  by  Congress  as  seed  money  for 
use  by  states  to  initiate  program 
development,  among  other  things.  EPA 
received  many  comments  about  the  high 
costs  of  implementing  UST  programs  m 
the  states.  EPA  will  not  expect  states  to 
have  all  necessary  funds  available  at 
the  tune  of  application  for  approval.  As 
with  Btafrmg.  EPA  will  approve  states 
that  need  to  develop  additional  funding 
sources,  and  believes  that  funding  is  s 
longer-term  issue  that  is  largely  separate 
and  apart  from  the  state  program 
approval  process. 

In  conclusion.  EPA  does  not  expect 
the  resource  information  required  tn  the 
program  descnption  to  result  m  the 
disapproval  of  stale  programs.  Only  in 
the  unlikely  situation  where  a  state 
clearly  has  insufScient  staff  or  funds  to 
implement  its  program  wilt  EPA 
disapprove  the  state  because  of 
inadequate  resource  levels.  The  program 
descnptioru  m  general  wiU  be  used  by 
EPA  and  the  pubhc  as  background 
information  that  wUl  help  to  ensure  that 
a  viable  state  program  do«a  exist 
Additional  guidance  on  the  program 
description  and  the  other  parts  of  the 
application  is  being  made  available  to 
slates  in  the  form  of  a  State  Program 


.Approval  Mandbook.  which  EPA  has 
developed  to  help  states  implement 
toddy's  rule. 

In  the  April  17  proposal.  EPA  required 
states  to  include  a  description  of  their 
compliance  momtonng  and  enforcement 
procedures  in  the  program  description, 
in  reorganizing  the  proposal.  EPA  ts  now 
including  compliance  monitoring  and 
enforcement  as  separate  parts  of  the 
application.  The  Attorney  General's 
statement  {{  281.25]  should  include  the 
state's  authorities  for  compliance 
monitoring  and  enforcement.  The  slate's 
demonstration  of  adequate  enforcement 
(S  231.22)  will  ensure  that  the  sUte  has 
appropnate  procedures  for 
implementing  those  aulhonties.  EPA  s 
cntena  for  evaluating  the  adequacy  of 
the  state's  authonties  and  procedures 
are  explained  under  Subpart  D  of  this 
preamble. 

3.  Description  of  Compliance  Monitoring 
and  Enforcement  Procedures  (8  281^) 

The  descnption  of  compliance 
momtonng  and  enforcement  procedures 
must  include  information  on  the  stale's 
procedures  for  UST  population 
identification,  general  compliance 
monitoring,  and  general  enforcement 
response.  More  specifically,  the 
implementing  agency  must  have  systems 
for  Updating  and  maintaining  an 
inventory  of  the  UST  population; 
collecting  and  maintaining  data  on 
violators  and  monitoring  thfir 
subsequent  comphance  status  over  time: 
and  exercising  legal  authonties  to  lake 
enforcement  actions  against  violators, 
bring  them  into  compliance,  and  deter 
other  potential  violators. 

4  Schedule  for  Inlenra  Approval 
(5  281.23) 

States  applying  for  mfenm  approval 
must  include  a  schedule  to  propose. 
finalize,  and  change  the  necessary 
regulations  and  legislation.  The  schedule 
should  address  mator  milestones  in  the 
program  development  process,  for 
example,  submission  of  draft  legislation, 
proposal  of  reflation,  and  promulgation 
of  fmal  regulations. 

5  Attorney  Generars  Statement 
($261.25) 

A  fifth  component  of  the  state  UST 
program  application  is  a  statement  from 
the  state  Attorney  General  certifying 
that  state  laws  and  regulations  provide 
adequate  authonty  to  implement  the 
required  elements  of  an  approved 
program.  The  Attorney  General  s 
statement  is  the  foundation  for  ensuring 
that  ibe  state  UST  propram  is  no  less 
stnngenl  than  the  federal  program.  The 
Attorney  General,  or  an  independent 
legal  counsel  for  the  slate,  must  certify 


that  the  state  laws  and  regulations 
provide  authonty  to  unplcment  the 
program  descnbed  m  the  application 
and  has  legal  authorities  for  compliance 
monitoring  and  enforcement  that  meet 
the  requirements  of  ${  281.40  through 
28143. 

6.  Memorandum  of  Agreement  (S  281.24) 

The  MOA  explains  EPA's  and  the 
lead  state  agency's  respective 
responsibilities  for  UST  program 
administration  and  enforcement.  The 
state  staff  will  develop  the  draft  MOA  in 
close  consultation  with  EPA  staff.  The 
MOA  will  be  particularly  important  if  a 
stJte  IS  applying  for  approval  of  only  a 
partial  UST  program.  In  addition,  if  the 
state  program  does  not  cover  the  same 
muverse  of  underground  storage  tanks 
as  the  federal  program,  the  MOA  should 
include  an  agreement  between  the  state 
and  EP.A  with  regard  to  how  those  tank 
systems  not  covered  by  the  stale 
program  will  be  rpgulaled. 

EPA  received  comments  suggesting 
that  local  agencies  be  allowed  to  sign 
the  MOA.  The  MOA.  however,  is  signed 
only  by  EPA  and  the  lead  state  agencv 
because  it  is  important  to  have  all  UST 
program  issues  within  the  state 
coordinated  by  one  lead  state  agency. 
The  need  fur  coordination  makes  it 
impractical  for  other  participating  slate 
agencie<>  and  all  the  local  authorities  to 
sign  the  MOA.  In  addition.  EPA  is  only 
Hiithonzed  to  approve  states 

7  Copies  of  All  Applicable  State  Laws 
and  Regulations  (S  281.20) 

Copies  of  all  applicable  state  laws 
and  regulations  are  essential  for  EPA  lo 
evaluate  the  state  program's  scope  and 
technical  requirements-  This  information 
will  also  serve  as  the  b<is)s  for 
establishing  a  record  of  the  state  laws 
and  regulations  regarding  USTs  in 
approved  states.  EPA  will  codify  state 
programs  by  incorporating  stale  laws 
and  regulations  by  reference  as  part  of 
Its  final  approval  of  the  state  program. 
Codification  will  enable  all  Interested 
parties  to  receive  notice  of  which  slate 
laws  and  regulations  comprise  the 
SubtiUe  I  program  in  approved  stales- 
Anolher  reason  the  Agency  codifies 
state  laws  and  regulations  is  lo  clanfy 
the  requirements  that  are  effective  tn 
that  stale  for  purposes  of  federal 
enforcement.  Once  the  state  program  is 
approved,  it  operates  in  lieu  of  the 
federal  UST  program.  Therefore,  if  EPA 
were  to  take  an  enforcement  action  in 
an  approved  state,  it  would  do  so  using 
federal  authonties  but  citing  violations 
uf  state  law  or  regulations. 
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C.  Subpart  C — Critena  for  "No  Less 
Sthngent"  (§§281.30  through  281.36} 

1.  Background 

a.  Summary  of  pubhc  comments.  In 
the  preamble  to  the  April  17  proposal  (52 
FR  12858).  EPA  solicited  comments  on 
three  options  for  determining  whether 
technical  requirements  in  slates  seeking 
approval  are  no  less  stringent  than  the 
corresponding  federal  standards. 
Several  states  commented  on  the 
importance  of  two  goals;  Establishing 
flexible  criteria  for  approval  of  state 
programs,  and  clearly  identifying  the 
minimum  state  program  requirements  in 
the  final  state  program  approval 
regulation.  EPA  recognizes  that  these 
two  goals  may  often  be  in  tension,  and 
today's  fmal  rule  attempts  to  strike  a 
balance  between  them  through  the 
eslablishment  of  clear  baseline  criteria 
that  will  accommodate  effective  existing 
state  UST  programs  to  the  greatest 
extent  possible  consistent  with  the 
statute. 

The  Agency's  preferred  option 
consisted  of  comparing  the  overall 
requirements  within  each  technical 
program  element  of  the  slate  program  to 
the  federal  objective  for  that  element. 
\\'hether  the  state  program  clement  was 
no  less  stringent  would  be  determined 
by  its  performance  in  meeting  the 
overall  federal  objectives  for  that 
element.  The  two  rejected  options 
included  (1)  a  holistic  evaluation  that 
would  compare  the  overall  stringency  of 
the  total  state  program  to  the  total 
federal  program,  which  would  allow 
trade-offs  between  program  elements 
(for  example,  balancing  less  stringent 
financial  responsibihty  with  more 
stringent  release  detection 
requirements),  and  (2)  a  line-by-line 
comparison  of  speciHc  state  and  federal 
requirements.  In  the  second  of  these  two 
options,  all  the  federal  requirements 
would  be  matched  by  identical  or 
closely  similar  state  requirements  for 
purposes  of  state  program  approval. 

Many  comments  were  received  on 
these  options  for  defining  "no  less 
stringent."  Some  commenters  felt  that 
only  the  holistic  approach  would  allow 
slates  sufficient  flexibility.  Some 
commenters  believed  that  only  a  line- 
by-line  review  would  result  in  no  less 
stringent  state  programs.  Other 
commenters  agreed  with  the  Agency's 
preference  for  the  element-by-element 
approach  as  a  balance  between 
flexibility  and  certainly.  EPA  carefully 
reviewed  these  comments  and  still 
prefers  the  element-by-element 
approach.  This  decision  was  based  on 
EPA's  intention  (1)  to  develop  a  state 
program  approval  process  that  will 
allow  stales  lo  use  altemattve 


approaches  in  program  development 
and  implementation,  and  (2)  to  ensure 
that  state  programs  meet  the  baseline 
standards  established  in  the  federal 
program  to  protect  human  health  and 
the  environment. 

In  the  preamble  to  the  April  17 
proposal,  EPA  requested  comment  on 
whether  to  include  state  approval 
criteria  in  regulation  or  guidance;.  Many 
commenters  wrote,  and  the  Agency 
agrees,  that  including  the  criteria  in 
regulation  would  ensure  needed 
consistency  and  clanty  in  approving 
state  programs.  Subpart  C  of  today's 
final  rule  provides  the  criteria  all  states 
must  meet  before  receiving  approval, 
and  that  EPA  wiU  use  in  judging  each 
state  application. 

In  lis  supplemental  Federal  Register 
notice  of  December  23. 1987.  Fi^A 
proposed  cntena  for  state  program 
approval  m  the  fomi  of  objectives  for 
each  of  the  eight  technical  program 
elements;  New  UST  system  design. 
construction,  installation  and 
notification;  upgrading  existing  UST 
systems;  general  operating 
requirements;  release  detection;  release 
reporting  and  investigation;  corrective 
action;  out-ofser\'ice  and  closed  UST 
systems;  and  financial  responsibility. 
Through  the  process  of  identifying  the 
underlying  purpose  of  the  federal 
technical  requirements  in  each  program 
element  EPA  developed  the  proposed 
federal  objectives.  The  Agency's  own 
interpretation  of  administrative  and 
procedural  details  that  were  in  the 
technical  rule  were  intentionally  left  out 
of  the  federal  objectives. 

These  objectives  represented  the 
Agency's  expectations  of  what 
constituies  a  no-less-stringent  state 
program.  By  requiring  the  state  to 
achieve  the  objectives  underlying  the 
detailed  federal  requirements  in  each 
element  rather  than  match  each 
regulatory  detail  of  the  federal 
requirements.  EPA  provides  a 
performance -based  measure  for 
evaluating  programs  and  recognizes  that 
the  precise  details  in  the  federal 
program  are  not  the  only  feasible 
approach  lo  UST  regulation.  By 
establishing  these  objectives,  EPA  also 
provides  a  framework  for  approval  that 
guarantees  that  each  state  UST  program 
provides  a  minimum  level  of  protection. 

Many  comments  were  received  on 
EPAs  proposal  to  use  the  objectives  as 
criteria  for  state  program  approval. 
Many  commenters  agreed  with  the 
objectives  approach  and  felt  that 
objectives  would  allow  development  of 
regulations  appropriate  to  the 
geographical  characteristics  and  the 
profile  of  the  regulated  community  of 


each  individual  state.  Some  commenters 
agreed  with  the  objectives  approach,  but 
they  suggested  thai  the  objectives 
needed  to  be  more  specific  m  several 
areas.  The  Agency  has  reviewed  each  of 
the  objectives  and  provided  greater 
specificity  for  several  of  them.  More 
details  and  guidance  are  included  m 
today's  preamble  in  the  sedion-by- 
section  discussion  of  the  objectives  for 
each  program  element.  Other 
commenters  expressed  concern  that  the 
objectives  not  be  confused  with 
regulations  and  emphasized  that  the 
objectives  should  be  viewed  by  the 
states  as  no  less  stringent  review 
cntena.  but  not  as  the  model  to  be 
copied  into  slate  regulations,  EP.A 
agrees  with  these  commenters  and.  ;n 
the  following  section,  has  provided 
further  guidance  on  how  states  should 
develop  regulations  that  will  meet  the 
performance  goals  set  out  m  the 
objectives.  Furthermore,  the  Agency  has 
developed  a  Handbook  for  Stale 
Program  Approval  that  will  give  more 
guidance  and  cla.nficaiion  on  meeting 
the  objectives. 

One  commenter  discussed  the  legality 
of  the  federal  objectives  approach.  This 
commenter  argued  that  the  approach 
was  illegal,  5a>'mg  that  Congress  did  not 
authorize  EPA  to  create  a  subset  of  the 
federal  requirements  that  would  be  u&fd 
lo  assess  the  adequacy  of  state 
programs.  However.  EPA  does  not  agree 
with  the  commenter  who  argued  thflt  the 
federal  objectives  and  element-by- 
element  approach  promulgated  today 
are  inconsistent  with  Congressional 
mlent.  First-  under  today's  rule.  EIP.A.  is 
not.  contrary-  to  the  commenter's 
suggestion,  picking  and  choosing  a 
subset  of  federal  requirements  by  which 
to  judge  the  6tnngenc>  of  state  UST 
programs.  Instead,  the  federal  objectives 
and  the  eiemenl-by-element  approach 
are  designed  to  identify,  on  a  holistic 
basis,  the  environmental  performance 
standards  to  be  achieved  by  the 
technical  requi.Tments  in  each  program 
area.  State  programs  will  be  required  to 
achieve  the  performance  standard  for 
each  program  area  rather  than  match 
each  detail  in  the  federal  rule.  EPA  docs 
not  believe  that  the  environmental 
objectives  approach  set  out  in  today's 
rule  will  result  in  the  approval  of  slate 
UST  programs  that  are  less  stringent 
than  the  federal  UST  program. 

Second,  the  language  of  section  90M 
is  consistent  with  the  federal  objectives 
and  element-by-element  approach 
promulgated  in  today's  rule.  Section 
9004(b)  requires  EPA  to  judge  the 
stringency  of  state  programs  by 
comparing  the  state  requirements  in 
seven  program  areas  to  the 
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r.orrfjsponding  federal  standdrds. 
Nothing  in  the  statutory'  language 
suggests  that  a  hne-by-hne  comparison 
must  be  made  between  individual  state 
requirements  and  corresponding  federal 
reguiaUons  Rather,  paragraphs  (a)  and 
(b)  of  section  9004,  when  read  together, 
strongly  suggest  that  the  relevant 
comparison  is  to  the  standard  set  in 
each  federal  program  area 

Consistency  among  state  programs 
was  an  objection  raised  by  many 
commenlers  who  are  concerned  thai 
IJST  programs  that  vary  from  state  to 
slate  will  create  an  excessive 
compliance  burden  on  those  members  of 
the  regulated  community  operating  in 
more  than  one  state.  These  commenters 
bt^lieve  some  flexibility  for  states  is 
useful,  but  that  uniformity  and 
consistency  are  equally  important.  Some 
commenters  pointed  out  that  the  federal 
technical  rule  is  the  result  of  extensive 
research  and  analysis,  and  they 
suggested  that  states  should  be 
encouraged  to  adopt  the  federal 
standards. 

EPA  does  not  believe,  however,  thai 
the  specific  federal  requirements  in  the 
technical  rule  provide  the  only  definitive 
approach  for  protection  of  human  health 
and  the  environment-  Many  of  the 
specific  details  of  the  federal  regulations 
are  necessary  to  establish  requirements 
that  the  regulated  community  can  follow 
and  that  the  Agency  can  enforce.  State 
regulations  must  accomphsh  the  same 
underlying  goals  that  the  federal 
requirements  aim  to  achieve.  If  a  stale 
chooses  to  accomplish  them  using 
different  methods  or  administrative 
procedures  than  the  federal  government, 
however,  EPA  does  not  believe  that  that 
choice  should  preclude  program 
approval. 

b.  The  technical  standards  rule  and 
state  program  approval.  The  details 
provided  in  the  technical  rule  had  to  be 
included  so  that  the  regulated 
community  could  understand 
specifically  what  had  to  be  done  to 
comply  with  federal  requirements,  and 
so  that  the  regulations  could  be 
enforceable  by  EPA.  Given  the  nature  of 
the  state  program  approval  process.  EPA 
is  aware  that  state  program  reviews  will 
inevitably  entail  some  comparison  of 
specific  federal  and  state  technical 
rt-^uirements  because  EPA  s  technical 
requirements  provide  a  model  against 
which  the  state  p^gram  can  be 
meabured.  The  .Agency  is  concerned  that 
requiring  such  a  line-by-!ine  review  of 
state  programs  would  result  m  delays 
that  would  be  due  to  issues  having  little 
to  do  with  that  actual  stringency  of  the 
state  program  or  its  overall 
performance.  Thus,  in  order  to  establish 


the  federal  objectives  for  each  program 
element.  EPA  distinguished  between 
those  requirements  in  its  technical 
standards  that  are  substantive  baseline 
environmental  standards  from  those 
procedural  and  administrative 
requirements  that  are  necessar)-  to 
protect  human  health  and  the 
environment,  but  are  not  the  only 
approach  for  doing  so.  The  former  only 
are  the  basis  for  state  program  approval 
under  the  "no  less  stringent'"  standard. 
The  latter  may  also  be  advised  through 
a  variety  of  approaches  established  by 
the  implementing  agency  in  states  that 
have  not  yet  received  program  approval. 

In  the  Supplemental  Notice.  EPA 
requested  comment  on  whether  changes 
were  needed  in  several  provisions  of  the 
proposed  UST  technical  standards  to 
ensure  the  intended  flexibility  was 
available  for  the  approval  of  states  that 
are  no  less  stnngent.  These  changes 
would  allow  states  to  substitute  their 
own  procedural  and  administrative 
requirements  for  those  set  forth  by  EPA 
in  the  federal  technical  standards.  Many 
commenters  supported  allowing  states 
additional  latitude  in  this  exercise  of 
administrative  discretion,  specifically  as 
pertains  to  the  development  of 
administrative  and  procedural 
requirements.  In  considering  this  issue, 
EPA  noted  that  several  state  and  local 
programs  are  already  implementing 
varying  procedural  and  administrative 
requirements  that  appear  to  be  effective. 
For  the  above  reasons,  EPA  has  decided 
to  integrate  this  additional  decision- 
making authority  into  the  final  technical 
rule.  (See  the  preamble  discussion  in 
support  of  that  rule  elsewhere  in  today's 
Federal  Register  notice.) 

c-  Achieving  the  objective  In 
developing  a  state  UST  program.  EPA 
believes  all  states  will  have  the  same 
problem  the  Agency  had  in  defining 
sufficiently  clear  requirements  so  that 
the  regulated  community  will 
understand  their  responsibilities  under 
the  rules  and  can  be  held  to  comply  with 
them.  UST  system  owners  and 
operators,  the  interested  public  and 
state  inspectors  will  need  to  know  and 
be  able  to  understand  the  minimum 
state  requirements  that  apply  to  the 
complete  operation  (from  installation  to 
closure)  of  all  UST  systems.  However, 
the  final  objectives  promulgated  in 
today's  state  program  approval 
regulations  do  not.  and  were  not  meant 
to.  restrict  stales  to  all  the  specific 
details  of  the  federal  program.  EPA 
intends  to  allow  stales  to  choose  a 
number  of  methods  that  will  establish 
UST  programs  with  clear, 
understandable  requirements.  The  three 
major  methods  are  discussed  below. 


First,  a  state  may  adopt  or  incorporate 
by  reference  today's  final  technical 
regulations.  EPA  already  has  some 
indications  that  several  states  plan  to  do 
this.  These  technical  requirements  have 
been  developed  with  the  thought  that 
state  programs  may  use  them  as  the 
model  for  their  state  UST  regulations. 
This  approach  is  the  simplest  and  takes 
advantage  of  the  effort  made  by  EPA  to 
develop  implementable  and 
environmentally  protective  regulations. 

Second,  a  state  may  develop  a 
different  regulatory  approach  that  is. 
however,  analogous  to  the  federal 
program  because  it  satisfies  the 
performance  objectives  for  each 
program  element.  EPA's  final  technical 
requirements  reflect  administrative  and 
technical  decisions  that  do  not  always 
have  to  be  duplicated  for  a  stale 
program  to  be  no  less  stringent  in 
performance.  For  example,  the  federal 
requirements  for  new  UST  system 
matallations  mandate  the  use  of 
nalionalty  accepted  codes.  The  same 
performance  objective  (sound 
installations  at  all  new  USTs)  may  be 
achieved  if  the  state  simply  requires 
owners  and  operators  to  use  certified 
installers  and  the  stale  has  a  system  of 
licensing  or  certifying  installers  that 
includes  adherence  to  these  same  codes. 
If  a  state  uses  another  approach  or 
requires  a  different  method  than  that 
specified  under  the  federal  program,  the 
stale  must  demonstrate  that  it  has 
achieved  the  federal  objective  within 
that  program  element  to  be  accepted  to 
operate  'in  lieu  of  the  federal  program. 

In  adopting  this  second  approach,  Ihe 
state  may  develop  difTerent  regulations 
that  provide  as  specific  and  clear 
directions  for  the  owners  and  operators 
as  do  the  federal  requirements.  One 
advantage  of  this  method  of  rulemaking 
thai  the  regulated  communilies  will 
understand  their  rcspunsibiUties  and 
can  be  held  to  comply  with  them. 

Altprnulivety.  a  state  may  choose  to 
promulgate  regulations  that  are  more 
general  and  then  supplement  these  with 
detailed  policies  and  guidelines  to 
instruct  the  regulated  community  and 
Ihe  public  of  its  requirements  and 
procedures  for  implementing  the 
regulations.  These  general  requirements 
must  at  least  provide  the  state  with 
authority  to  hold  alt  UST  system  owners 
and  operators  responsible  for  achieving 
the  overall  performance  goals  provided 
in  Ihe  obiectives.  even  if  the  state 
regulations  do  not  specify  exactly  how 
to  meet  each  performance  goal.  This 
method  of  rulemaking,  however,  has  a 
significant  disadvantage  in  that  it  may 
increase  the  stale's  implementation 
burden  because,  to  be  enforceable,  any 
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such  general  requirements  must  be 
supplemented  by  other  state  actions  that 
ensure  adequate  clarification  of  how,  at 
a  minimum,  to  achieve  the  performance 
goal.  Supportive  actions  could  consist  of 
stale  administrative  policies,  technical 
interpretations,  procedures,  or 
guidelines  that  more  clearly  establish 
how  the  general  requirements  can  be 
met.  For  example,  if  the  state  regulations 
require  the  use  of  only  approved 
methods  of  release  detection,  then  some 
system  for  review  and  approval  of 
release  detection  methods  must  be 
developed  by  the  state  that  will  not 
result  in  approval  of  methods  less 
stringent  than  those  allowed  under  the 
federal  program. 

Several  commenters  on  the  December 
23  supplemental  notice  expressed 
concerns  about  this  type  of  stale 
approach  and  whether  state  guidelines 
should  be  sufficient  for  program 
approval  as  opposed  to  detailed  state 
regulatory  requirements.  Several  other 
commenters  fell  that  procedures  and 
guidelines  would  be  adequate  to 
demonstrate  the  adequacy  of  a  state 
program  and  that  this  could  significantly 
expedite  program  approvals,  thus 
allowing  Ihe  state  to  concentrate  its 
resources  on  cleanups  and  other 
necessary  activities.  Two  commenters 
objected  to  allowing  stale  guidelines  or 
procedures  to  replace  slate  regulations 
for  given  requirements.  One  of  these 
commenters  wrote  thai  regulations  and 
statutes  should  be  required  in  order  to 
eliminate  the  possibility  of  an  informal 
change  m  policy  or  of  enforcement 
problems,  llie  other  commenter  felt  that, 
in  order  to  provide  fair  notice  and 
clarity  of  state  methods,  such  guidelines 
or  procedures  must  be  submitted  for 
public  notice  and  comment. 

In  response  to  those  commenters  who 
expressed  concerns  over  whether  slate 
guidelines  should  be  sufficient  for 
purposes  of  program  approval.  EPA  is 
clarifying  that  guidelines  are  not  a 
substitute  for  regulations.  Guidance 
documents  and  written  policies  are  not 
generally  enforceable,  while  regulations 
do  have  the  force  of  law.  However, 
because  EPA's  Subtitle  1  program 
approval  process  focuses  on  whether  a 
state  program  meets  federal 
performance  objectives,  an  approvable 
program  will  not  need  to  have  the  same 
level  of  detail  and  specificity  in 
regulations  that  would  be  required  if  the 
approach  to  program  approval  involved 
a  comparison  of  individual  state 
requirements  with  the  federal  standards- 
State  requirements  that  meet  the 
underlying  federal  objectives  are 
sufficient  for  approval  in  terms  of 
meeting  the  no  less  stringent  criteria. 


irrespective  of  whether  or  not  they  are 
supplemented  with  additional  guidance 
or  procedures.  However,  if  the  state 
does  nol  provide  specific  enough 
direction  to  the  regulated  community 
and  public  on  how  to  implement  the 
state  regulations,  Ihe  slate  may  not 
receive  approval  for  their  UST  program. 
General  regulations  are  difficult  to 
enforce  because  the  vagueness  and  lack 
of  specificity  may  confuse  owners  and 
operators  who  will  then  be  less  likely  to 
try  and  comply  with  them.  Without  the 
ability  to  provide  adequate  enforcement 
through  clear  direction,  the  state 
program  will  not  be  approvable.  One  of 
Ihe  criteria  for  withdrawing  approval  of 
state  programs  (§  281.60(1)}  is  the  lack  of 
ability  to  enforce  stale  regulations;  thus, 
il  is  also  a  criterion  for  approval.  An 
instance  of  where  clear  direction  might 
be  needed  occurs  in  the  objective  for 
release  investigation,  confirmation  and 
reporting,  which  says  that  a  state  must 
have  standards  that  require  prompt 
reporting  of  confirmed  releases.  The 
state  should  define  what  "prompt"  is 
using  a  number  so  that  the  owners  and 
operators  have  a  clear  direction  on 
when  such  reporting  must  be  done  and 
so  that  the  slate  has  the  ability  to 
determine  and  then  to  enforce  a 
violation  of  this  reporting  requirement. 
Therefore,  where  specific  state 
standards  are  not  embodied  m  statute  or 
regulations,  the  Agency  will  consider 
policies  or  guidance  documents 
submitted  with  the  state  application  for 
approval  if  they  are  used  to  support 
applicable  general  stale  regulations. 

Third,  a  state  can  use.  for  example,  a 
combination  of  the  above  approaches 
that  copies  some  elements  of  Ihe  federal 
program  tn  some  elements,  and  uses  a 
different  regulatory  approach  in  other 
program  elements.  The  state  program 
will  have  met  the  no  less  stnngent 
criteria  for  state  program  approval  if  the 
regulations  within  each  element  achieve 
the  performance  objectives  for  those 
elements. 

d.  State  approaches  to  groundwater 
classification.  EPA  recognizes  that 
releases  from  UST  systems  located  in 
certain  sensitive  areas  could  pose  a 
greater  risk  to  human  health  and  the 
environment  than  other  areas.  In 
developing  the  technical  regulations,  the 
Agency  considered  and  requested 
comments  on  a  federal  classification 
approach  under  which  a  class  or  classes 
of  UST  systems  located  in  higher  risk 
areas  would  be  subject  to  more  stringent 
requirements  than  UST  systems  located 
in  less  sensitive  areas.  After  careful 
consideration  of  this  issue,  EPA  rejected 
the  concept  of  a  federal  ground-water 
classification  scheme  in  promulgating 


the  final  technical  regulations  for 
underground  storage  tanks.  (This  is 
discussed  in  more  detail  in  the  technical 
standards  rule,  published  elsewhere  in 
today's  Federal  Register.)  The  Agency 
Blrongly  believes  that  the  classification 
of  ground  water  must  be  based  on  highly 
localized  hydrogeological  circumstances 
and,  therefore,  that  classification  should 
be  a  state  or  locally  initiated  activity. 
The  Agency  has  also  concluded  that 
criteria  for  a  national  scheme  of 
classification  (that  is,  one  that  could 
encompass  all  the  conditions  across  the 
country)  could  not  be  developed  and 
feasibly  applied  to  the  national  UST 
program. 

A  classification  approach  to 
regulating  UST  systems  at  stale  or  local 
levels,  however,  where  local 
environmental  conditions  are  belter 
known,  may  be  feasible  and 
appropriate;  such  a  classification 
approach  could  result  in  improved 
environmental  management.  For 
example,  several  states  have  karst  or 
limestone  areas  where  contamination, 
once  released,  is  nearly  impossible  to 
contain.  In  such  areas,  the  slate  is  free 
to  consider  whether  secondary 
contaimnent  with  interstitial  monitoring 
could  provide  enhanced  leak  detection 
and  better  prevent  releases  in  these 
sensitive  areas.  Under  today's  approach 
to  program  approval,  the  Agency  aIlDw.s. 
but  does  not  require,  states  to  develop  a 
classification  approach  for  use  in 
determining  whether  more  stringent  leak 
detection  and  containment  standards 
should  apply  to  UST  systems  being 
located  in  sensitive  or  high-risk  areas. 
States  that  have  already  developed  a 
classification  system  may  decide  to  use 
it  to  regulate  USTs.  Under  today's  final 
rule  for  state  program  approval,  the 
federal  objectives  must  be  the  minimum 
requirements  in  all  areas  of  the  state  for 
the  program  to  be  determined  "no  less 
stringent"  than  the  federal  program; 
however,  states  could  use  a 
classification  scheme  to  establish 
standards  for  certain  areas  that  are 
more  stnngent  than  those  under  the 
federal  program. 

e.  The  use  of  state  variances  in 
approved  programs.  The  Agency 
solicited  comment  on  the  use  of 
technology-  and  risk-based  vanances  in 
the  preamble  to  the  proposed  EPA 
technical  standards  rule  (52  FR  12739 
and  43&41).  Technology-based  variances 
are  included  in  the  federal  technical 
regulations  (published  elsewhere  in 
today's  Federal  Register).  For  example. 
the  release  detection  standards  allow 
owners  or  operators  to  use  non-specified 
methods  of  release  detection  if  they  can 
demonstrate  to  the  implementing 
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agency,  or  if  the  implementing  agency 
otherwise  determines,  that  the 
alternative  method  will  achieve 
performance  that  is  as  effective  as  the 
allowed  methods.  Risk -based  variances 
would  allow  less  frequent  or  alternative 
approaches  to  release  detection  of 
protected  tanks  in  areis  where  the  risk 
to  human  health  and  the  environment  is 
believed  to  be  lower  (for  example. 
where  ground  water  is  deep  and  not 
vulnerable  to  contamination).  The 
Agency  has  decided  not  to  include  nsk- 
based  vanances  in  the  federal  technical 
standards  rule  because  it  is  the 
Agency's  experience  that  variances 
based  on  site  characteristics  are 
generally  difficult  to  justify  and 
implement,  in  a  regulated  community 
the  size  of  the  national  UST  community, 
such  a  provision  would  be  practically 
impossible  for  EPA  to  implement 
throughout  the  nation.  Instead,  the 
Agency  has  developed  national 
standards  that  set  a  baseline  of 
protection  in  all  areas. 

This  subject  also  arises  in  connection 
with  stale  program  approval.  In  the 
December  23. 1987  Supplemental  Notice 
(52  FR  48645}.  the  Agency  solicited 
comments  on  whether  slate  programs 
should  be  approved  if  they  had  a 
variance  procedure  for  owners  and 
operators  of  petroleum  UST  systems 
that  allowed  alternative  and  less 
stringent  release  monitoring  methods  in 
lower  risk  areas  (for  example,  a  state 
could  prospectively  classify  such  lower 
risk  areas).  The  Agency  received  some 
comments  in  favor  and  some  in 
opposition  to  this  approach.  In 
reviewing  these  comments,  the  Agency 
has  decided  not  to  allow  approval  of 
state  programs  that  do  not  maintain  the 
minimum  federal  objectives  in  all  areas 
of  the  state.  An  important  reason  for  not 
accepting  the  use  of  less  stringent 
release  detection  in  "lower  risk  areas"  is 
the  difficulty  in  clearly  establishing 
what  constitutes  a  lower  risk.  Several 
state  o^icials  commented  that  they 
would  not  be  allowed  by  the  public  to 
"write-ofT'  less  vulnerable  areas 
Another  commenter  questioned  the 
judgement  of  classifying  lower  risk 
areas  based  on  ground  water  because  a 
safety  and  health  hazard  (explosive  or 
toxic  gases)  could  be  present  at  any  site 
with  a  release.  EPA  agrees  that  the  final 
technical  standards  for  release  detection 
have  been  developed  to  enable  the  eariy 
detection  and  minimization  of  all 
releases  to  ensure  that  present  and 
future  ground  water  uses  are  protected 
at  all  sites  and  that  all  health  and  safety 
threats  are  avoided.  The  state 
requirements  can  do  no  less  if  they  are 
to  be  considered  no  less  stringent.  For 


this  reason,  todays  find!  ^ti^ie  pri  i^ram 
approval  objectives  for  nu  less  stringent 
programs  do  not  allow  approval  of 
slates  if  these  stales  permit  less 
stringent  release  detection  in  areas  that 
are  described  or  classified  as  less 
vulnerable,  whether  on  a  caae-by-case 
or  class  basis. 

If  a  slate  prtigram  includes  a  variance 
procedure.  It  can  still  be  approved  if  the 
state  can  demonstrate  that  its  eligibility 
cntena  and  procedures  tor  reviewing 
site-specific  or  more  general  technology- 
type  variance  requests  will  ensure  no 
less  stringent  protection  of  human 
health  and  the  environment.  However,  if 
a  state  allows  variances,  it  must  agree  to 
issue  them  only  m  a  manner  that  is  no 
less  stringent  in  protecting  human  health 
and  the  environment  as  the  federal 
program.  Terms  of  this  agreement  will 
be  specified  in  the  MOA  mcluded  in  the 
state  program  application. 

Following  is  a  more  detailed 
explanation  of  the  obieclives  associated 
with  approval  of  no-less-strlngent  state 
program  elements. 

2.  New  UST  Systems  and  Notification 
(5  281.30) 

EPA  has  concluded  that  an  important 
objective  of  the  national  UST  program  is 
fur  all  new  UST  systems  to  be  designed, 
constructed,  mstalled.  and  protected 
from  corrosion  m  a  manner  that  will 
prevent  releases  during  their  operating 
life.  Also,  certain  notification 
requirements  should  be  met  when  new 
USTs  are  installed.  States  can  achieve 
this  ob)eclive  in  several  ways:  Adopt 
the  same  new  UST  system  requirements 
found  in  the  federal  technical  standards; 
require  new  UST  systems  to  be  built  and 
mstalled  in  accordance  with  nationally 
recognized  industry  designs  and 
standards  by  incorporating  the 
applicable  national  codes  and  practices 
directly  into  slate  requirements;  or 
adopt  such  codes  by  reference  into  stale 
regulation.  The  proposed  federal 
objective  for  new  UST  systems  has  been 
revised  somewhat  to  refiect  changes 
made  m  the  final  technical  standards 
and  public  cnmment  received  on  the 
proposed  ob|ective.  The  objectives  for 
design  and  construction  have  been 
merged  with  the  installation  objective  to 
emphasize  the  common  reliance  on 
established  codes  in  today's  final 
technical  standards  rule. 

Some  commenlers  were  concerned 
that  a  general  dependence  on  current 
national  consensus  codes  would  not  be 
protective  of  the  human  health  and  the 
environment.  As  discussed  In  the 
preamble  to  the  technical  standards 
rule,  pubhshed  elsewhere  in  today's 
Federal  Register,  ETA  does  not  agree. 
The  Agency's  analysis  of  these  industry 


codes  and  practices,  public  comments 
on  the  proposal,  and  new  information  on 
the  causes  of  releases  from  UST  systems 
has  led  to  the  conclusion  that 
implementation  of  these  nationally 
recognized  codes  will  protect  human 
health  and  the  environment.  EPA  notes 
that  several  of  these  codes  for  new  UST 
system  design,  construction,  and 
installation  have  been  revised  and 
improved  since  the  publication  of  EPA  s 
proposed  technical  requirements  on 
April  17.  1987. 

Another  commenter  was  concerned 
that  slate  requirements  adopting  current 
industry  codes  will  not  reflect  future 
improvements  in  technology  when  they 
occur.  The  Agency  believes  the  current 
industry  codes  and  standards  are 
already  protective  of  human  health  and 
the  environment.  If  a  stale  adopts 
current  codes  and  those  codes  are  later 
updated  and  improved  in  response  to 
new  knowledge  and  technological 
developments,  the  stale  may  decide  to 
adopt  the  revised  code,  but  it  will  not 
generally  be  required  to  do  so  for 
purposes  of  program  approval  They 
may  need  to  submit  program  revisions  in 
the  future,  however,  if  the  federal 
technical  standards  are  revised  based 
on  a  new  code. 

One  commenter  suggested  that  EPA 
specify  which  industry  standards  were 
acceptable.  The  commenter  believed 
that  EPA  should  not  assume  that  all 
standards  developed  by  all  national 
groups  were  adequate.  For  each  element 
in  which  codes  have  been  developed, 
the  final  federal  technical  standards  Iihi 
the  appropriate  codes  that  may  be  used 
for  purposes  of  compliance. 

The  federal  objective  concerning  spill 
and  overfill  equipment  (S  281  30(b)) 
requires  that  the  stale  program  ensure 
that  all  owners  and  operators  of  new 
UST  systems  install  equipment  to 
prevent  spills  and  lank  overfills.  In 
addition,  when  tanks  are  upgraded,  such 
equipment  must  be  Installed  as  part  of 
the  upgrade.  The  proposed  objective 
($  28l.32(bl)  was  modified  to  reflect 
changes  in  the  final  technical  rule.  The 
federal  requirement  for  spill  and  overfill 
equipment  was  originally  contained  in 
Subpart  C.  General  Operating 
Requirements.  In  today  s  final  technical 
standards  rule,  this  requirement  for 
equipment  has  been  moved  to  Subpart 
B.  UST  System  Design,  Construction, 
installation  and  Notification.  To  remain 
consistent  with  this  formatting  change  in 
the  federal  technical  standards  rule,  the 
final  objective  for  spill  and  overfill 
equipment  has  been  included  with  the 
objectives  for  New  UST  Systems  In  the 
state  program  approval  rule 
a  281.304b)). 
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To  be  no  less  stringeri^in  this  area, 
the  state  must  have  requirements  that 
all  new  tanks  must  have  spill  and 
overfill  equipment  (except  as  noted 
below)-  Equipment  to  provide  such 
protection  includes  small  catchment 
basins  for  spills,  and  alarms,  automatic 
How  restrictors,  or  shutoff  devices  for 
overfill  prevention-  A  provision  has 
been  added  to  clarify  that  states  do  not 
have  to  require  spill  and  overfill 
equipment  on  tanks  that  are  manually 
filled  through  the  addition  of  less  than 
25  gallons  of  product  at  a  time  (for 
example,  used  oil  storage  collection 
tanks  at  service  stations  that  are 
manually  filled  in  small  volumes).  This 
change  recognizes  the  limited  equipment 
exemption  that  has  been  added  to  the 
final  EPA  technical  standard  concerning 
spill  and  overfill  equipment. 

The  proposal  allowed  state 
substitution  of  requirements  on 
transporters  in  lieu  of  spill  and  overfill 
equipment.  Several  commenlers  were 
concerned  that  this  pro\nsion  could 
interfere  with  current  regulations  set 
forth  by  the  U.S.  Department  of 
Transportation,  and  that  they  would 
also  not  provide  sufficient  spill  and 
overfill  protection.  EPA  agrees  that  this 
problem  cannot  be  adequately  solved  by 
procedures  required  on  the  transporters 
alone  and  that  requiring  UST  preventive 
equipment  is  more  protective.  Therefore, 
the  final  objective  has  been  revised  to 
no  longer  allow  for  substitution  of 
procedural  requirements  on  transporters 
in  lieu  of  spill  and  overfill  equipment  on 
the  UST  system. 

The  federal  objective  concerning  the 
notification  requirement  (5  281.30(c))  is 
that  the  slate  program  ensures  that  all 
owners  of  new  UST  systems  notify  the 
implementing  agency  of  the  USTs 
existence.  Under  section  9002  of  RCRA, 
this  notification  requirement  already  has 
been  implemented  nationally  for 
existing  UST  systems.  Owners  of 
existing  and  new  UST  systems  were 
required  to  notify  the  designated  slate 
agency  of  the  existence,  age.  size,  type, 
use  and  location  of  their  USTs  beginning 
May  1986.  Therefore,  states  may  be 
approved  if  they  only  require  owners 
and  operators  of  new  UST  systems  to 
notify  the  stale  agency  because 
notifications  of  existing  USTs  have 
already  taken  place  under  existing 
federal  authorities. 

Although  It  was  not  included  as  a 
requirement  for  state  program  approval, 
the  Apnl  17  proposal  solicited  comment 
on  whtther  approved  states  must 
require  updated  notifications  from 
owners  and  operators  of  existing  USTs 
[52  FR  12857).  Updates  of  existing 
notifications,  however,  are  not 


mandated  by  federal  law  and  are  not 
part  of  the  final  federal  technical 
requirements.  In  general,  commenlers 
concurred  with  the  decision  not  to 
include  updating  as  a  state  program 
approval  requirement,  although  several 
pointed  out  that  such  updated 
information  may  be  useful  to  the  state. 
A  few  commenters  expressed  their 
belief  that  slates  should  be  required  to 
update  existing  tank  notification 
precisely  because  this  data  is  useful  to 
the  state  for  enforcement  purposes. 
Although  some  states  may  choose  to 
have  notification  updates  as  part  of  their 
program.  EPA  is  no!  requiring  collection 
of  this  information  for  purposes  of  state 
program  approval  because  it  is  not 
required  under  the  federal  program. 

Another  commenter  pointed  out  that 
the  federal  notification  form  was 
proposed  (on  April  17)  to  be  revised  to 
include  a  new  compliance  status  section 
that  must  be  filled  out  by  new  UST 
system  owners  and  operators.  The 
commenter  questioned  why  this 
additional  information  was  not  included 
in  the  objective  for  new  UST  systems  in 
approved  state  programs.  While  this 
information  will  be  useful  to  the 
implementing  agency.  EPA  is  not 
convinced  that  such  a  requirement  is 
necessary  to  achieve  the  federal 
objective  for  new  UST  systems.  The 
new  UST  system  compliance  checklist  is 
to  assist  in  compliance  monitoring,  and 
will  not  act  as  a  substantive 
performance  standard.  Because  the 
additional  information  is  an 
enforcement  tool  rather  than  a  new  UST 
system  standard,  it  is  not  required  as 
part  of  the  objective  for  new  UST 
systems.  Thus,  states  will  be  lefi  with 
the  discretion  as  to  whether  or  not  they 
desire  to  use  the  notification  form  to 
collect  this  additional  information  on 
new  UST  installations  for  purposes  of 
compliance  monilonng 

3.  Upgrading  Existing  UST  Systems 

(fi  281.31) 

An  important  national  objective  is  to 
ensure  that  unprotected  steel  UST 
systems  are  either  upgraded  or  replaced 
within  10  years.  This  phase-m  of 
protected  tank  systems  is  expected  to 
prevent  numerous  leaks  that  would 
otherwise  occur  in  the  future  due  to 
corrosion  of  unprotected  steel.  The 
upgrading  of  existing  UST  systems 
ensures  that  existing  USTs  meet 
essentially  the  same  standards  of 
protection  as  new  UST  systems.  Thus, 
by  1998.  all  UST  systems  must  prevent 
releases  due  to  corrosion,  and  spills  or 
overfills.  This  10-year  schedule. 
however,  does  not  include  installation  of 
release  detection  devices,  which  must 
be  completed  within  5  years  according 


to  the  release  detection  objective  at 
8  2ai.33(bl. 

This  10-year  goal  may  be  achieved  in 
two  general  ways.  First,  the  state  may 
develop  a  phase-m  schedule  that  will 
bring  all  the  USTs  into  compbance 
incrementally  dunng  the  10- year  period. 
The  phase-in  schedule  could  be  based 
on  the  age  of  the  tank,  ground-water 
sensitivity,  county,  zip  code  or  any  other 
factor  chosen  by  the  state.  Second,  the 
state  may  establish  the  same  baseline 
goal  as  the  federal  requirements  (1998). 
without  specif>ing  a  detailed  phase-in 
schedule. 

The  proposed  objective  for  upgrading 
existing  UST  systems  included  a 
provision  that  allowed  states  to 
demonstrate  in  the  state  program 
approval  application  how  other  state 
requirements  will  achieve  this  federal 
goal  without  an  explicit  10-year 
deadline.  In  the  Supplemental  Notice. 
EPA  described  what  such  a 
demonstration  might  consist  of  and 
requested  comments  on  this  approach. 
While  several  commenters  encouraged 
the  use  of  this  more  flexjble  approach, 
other  commenters  objected  that  the  10- 
year  deadline  was  not  simply  a  goal  to 
work  toward  but  that  it  was  a 
requirement  that  must  be  achieved.  The 
language  in  the  proposed  objective 
created  confusion  on  this  point.  The 
discussion  of  this  objective  in  the 
Supplemental  Notice  further  raised 
commenlers"  concerns  because  it  said 
that  states  could  establish  other 
requirements  that  might  reasonably 
achieve  the  same  general  objective  by 
prompting  most  unprotected  tanks  to  be 
upgraded.  One  commenter  asked  for  s 
definition  of  "most  tanks.*'  Another 
commenter  argued  that  if  EPA's  best 
judgment  dictates  that  tanks  should  be 
upgraded  within  10  years  (as  required  m 
the  federal  technical  standards),  then  a 
state  program  that  does  not  arcomp!is-h 
this  is  not  as  stringent  as  the  federal 
program. 

The  Agency  has  considered  these 
arguments  and  has  deleted  the  provision 
that  allows  a  demonstration  of  how 
upgrading  will  be  achieved  wiLhout  a  lO- 
year  deadline.  An  important  goal  in  the 
federal  technical  standards  rule  is  for  all 
existing  UST  systems  storing  regulated 
substances  to  be  requu'ed  either  to 
upgrade  to  new  tank  standards  within 
10  years  through  retrofit  or  replacement. 
or  be  permanently  closed  Most 
commenters  to  the  proposed  technical 
standards  rule  supported  this 
requirement  (for  further  discussion,  see 
the  Preamble  to  the  final  federal 
technical  standards  rule  elsewhere  in 
today's  Federal  Register).  The  Agency 
was  concerned  that  the  provision  in  the 


37226 


Federal  Register  /  Vol  53.  No.  las  /  Friday,  September  22.  1968  /  Rules  and  ReguUlions 


proposed  objective  woulJ  lead  states  to 
believe  'hat  a  time  period  greater  than 
10  years  for  upgrading  was  allowable  In 
addition,  il  was  undear  what 
information  would  provide  an  adequate 
detr.onstration.  The  Agency  was 
concpmed  that  the  interpretations 
would  vary  widely  on  what  was 
sufficient  for  the  slate  program  to  be 
approved  and  guidance  on  the  subiect 
has  proved  difficult  to  provide.  For  all 
these  reasons,  the  Agency  has  deleted 
the  proposed  provision  that  allowed  the 
stale  to  demonstrate  how  the  goal  of 
upgrading  existing  USTs  within  10  years 
would  be  achieved  without  a  deadline 

4  General  Operating  Requiremenis 
(5  281,32) 

An  imponant  objective  of  the  final 
EPA  technical  standards  is  the 
prevention  of  release*  through  the 
proper  operation  and  maintenance  of 
(he  UST  system.  EPA  has  concluded  that 
the  improper  operabon  of  UST  systenu 
can  result  m  significaat  releases  into  the 
environment.  To  achieve  the  objective  of 
the  corre«pondi7ig  federal  requirementa 
in  this  program  element,  a  state  program 
needs  to  demonstrate  thai  the  risk  of 
operation-related  releases  is  mimmized 
This  obiective  consists  of  five  different 
provisions:  (1)  The  use  of  procedures  to 
prevent  overfills  and  spills  dunng 
transfer  (2)  the  maintenance  of 
corrosion  protection  mechamams;  |3) 
ensuring  the  continued  compatibility  of 
the  regulated  substance  stored  with  the 
UST  systems.  14)  ensuring  only  sound 
upgrades  and  repairs,  which  are 
performed  in  accordance  with 
nationally-recognized  practices,  and  \b] 
maintenance  of  recordkeeping 
necessary  to  demonstrate  recent  faalily 
compliance. 

The  final  technical  standards  requu-e 
that  spills  and  overfills  be  prevented 
through  the  use  of  proper  procedures 
dunng  product  transfer  (}  2fil^al).  In 
response  to  one  commenter  s  concern 
that  the  proposed  objective  in  this  area 
was  not  specific  enough  regarding 
proper  transfer  procedures,  the  final  rule 
now  requires  that  steps  be  taken  to 
ensure  that  the  space  in  the  tank  is 
sufficient  to  receive  the  volume  being 
transferred  and  that  the  transfer 
operation  is  monitored  constantly.  This 
change  makes  it  clearer  thai  the 
Agency's  intent  in  this  aspect  of  the 
objective  ts  consistent  with  the  final 
technical  standards- 

The  objective  concerning  the 
operation  and  maintenance  of  corrosion 
protection  has  been  modified  in 
response  to  commentera'  concerns 
(5  281  32{b)|.  One  commenler  correctly 
pointed  out  that  the  proposed  obieclive. 
which  stated  that  UST  systems  must  "be 


operated  and  maintained  to  prevent 
releasee  due  to  corro!>iun  for  the 
operating  life  of  the  UST  systems  if  they 
have  been  equipped  with  corrosion 
protection",  was  mit  speafic  enough  lo 
ensure  that  states  achit:ved  the  same 
performance  goals  as  the  t-orrysponding 
EPA  technical  standards.  Thus,  the 
revisions  to  the  final  wording  uf  the 
provision  clarify  EPAs  intent  ihtil 
procedures  for  operation  and 
maintenance  of  corrosion  protection  Vjc 
camed  out  by  someone  knowledgeable 
and  trained  in  corrosion  protection.  7  he 
goal  IS  to  ensure  that  the  necessary 
protection  is  in  place  and  operating 
property.  A  note  has  been  added  for 
further  guidance  to  suggest  that  slate 
requirements  in  this  are^  build  on 
several  existing  national  codes  (such  as 
those  established  by  the  National 
Association  of  Corrosion  Ejigineers). 

State  programs  must  hold  owners  and 
operators  responsible  for  ensuring 
compatibility  between  tank  systems  and 
their  stored  substances  ($  2tn.32tcn- 
EPA  has  concluded  that  incompatibtlily 
can  result  in  releases  due  to  slructiiral 
detenoration  of  tanks  or  piping.  EPA 
recommends  the  use  of  certain  industry 
t:ode8  for  en3unT>g  the  compatibility  of 
alcohol-blended  fuels  with  fiberglass 
tanks.  For  purposes  of  program 
(ippraval.  a  general  stale  requirement  in 
this  area  would  be  suffiaent  tas  il  is  in 
EPA's  final  technical  standard  m 
§  280  32). 

The  general  operating  objective 
includes  a  provision  that  addresses  UST 
system  up^ading  and  repairs 
(5  281.32|dJ).  An  addilional  requirement 
that  has  been  added  to  this  objective  is 
thai  the  system  be  found  structurally 
sound  before  upgrades  or  repairs  can 
take  place.  EPA  has  concluded  that  such 
fin  assessment  is  an  important 
performance  ob)ecbve  because  all  repair 
and  upgrade  technologies  depend  on  the 
stnjctural  soundness  of  the  existing 
systRm,  Today's  rmal  technical 
standards  for  upgrading  and  repairs 
emphasize  this  initial  assessment  of 
tank  system  soundness  before  a  repair 
or  upgrading.  The  change  to  the  federal 
objective  similarly  reflects  (his 
clarification  of  the  corresponding 
federal  requirements.  Hiis  change  also 
is  made  to  respond  lo  concerns  raised 
by  some  commenters  on  the  December 
23  Supplemental  Notice  that  the 
proposed  objective  appeared  to  ignore 
the  emphasis  on  an  initial  assessment 
that  was  included  in  the  proposed  (and 
now  final)  technical  standard 
concerning  repairs. 

To  clarify  the  proposed  objective.  ElPA 
has  revised  the  language  for  the  final 
rule  to  ensure  that  states  mandate  that 


such  assi'Si>ntt:nts  are  conducted  There 
are  several  app.'odches  fur  deturmioing 
the  ^.tructurai  uitcgrity  of  tanks,  for 
example,  internal  inspections,  vacuum 
tests,  and  tightness  testing.  To  meet  this 
objeclive.  a  sl«tla  may  allow  several 
approaches,  mandate  a  specific  lest 
technology,  ut  simply  require  that  a 
general  performance  level  be  achieved. 

This  objective  als«  enbures  ihal 
upgrades  and  rL-pairs  are  conducted  in  a 
manner  Ihal  will  prevent  future  releases 
for  the  remaining  tolerating  life  uf  the 
UST  system.  Under  today's  final 
technical  rules,  a  steel  tank  that  is 
structurally  sound  may  l>e  upgraded  or 
repaired  by  u&e  of  an  internal  lining 
alone  (without  cathudic  protection),  by 
retrofitting  with  a  cathodic  prol»-chon 
system,  or  both.  FRP  tanks  must  be 
repaired  by  the  tank  manufacturer's 
authorized  representative  or  in 
accordance  with  national  codes  FJ*A'6 
final  technical  &tandardi>  require  the  use 
of  applicable  national  codes  and 
standards  to  ensure  sound  repairs  and 
upgrading  practices.  Thu<i.  the 
stringency  uf  the  state  requirement  will 
be  considered  m  light  of  these  existing 
nalionaUy  reci>gnized  practices. 

The  final  provision  of  the  general 
operating  objective  establishes  thai 
btate  programs  must  require  UST 
owners  and  operators  to  maintain 
records  of  monitunng.  testings,  repairs 
and  closure  sufficient  to  demonstrate 
recent  faulity  cumpbance  stalus.  except 
that  repair  and  upgrading  records  must 
be  kepi  for  the  operating  life  of  the 
facility  (§  281.3£{el].  As  discussed  m 
greater  detail  in  the  preamble  to  the 
final  technical  standards  rule  (elsewhere 
in  today's  Federal  Regisler).  the  Agency 
has  concluded  that  some  recordkeeping 
requirements  are  necessary  to  establish 
the  recent  compliance  status  of  this 
large  regulated  communily  because 
regular  reporting  and  frequent  and 
routine  inspections  at  all  sites  are  not 
feasible.  One  commenter  requesled  that 
EPA  specify  extensive  recordkeeping 
requirements  for  state  programs, 
including  site  plans  and  lank  tests.  EPA 
encourages  states  to  require  thai  owners 
and  operators  keep  site  plans  on  file  as 
they  could  be  useful-  However,  EPA  will 
leave  this  administrative  requirement. 
as  well  as  other  specifics  of 
recordkeeping,  to  the  discretion  of  the 
state  according  to  the  needs  of  its 
particular  UST  program. 

In  evaluating  whether  a  state  program 
is  no  less  stringent  in  this  area,  the 
Agency  will  consider  four  points 
pertaining  to  the  state's  recordkeeping 
requirements.  First,  the  state  must 
require  records  addressing  the  same 
areas  of  the  program  that  are  mandated 
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under  the  federal  technical  standards. 
These  areas  are  listed  in  the  objective 
und  include  release  detection 
monitoring,  corrosion  protection  testing, 
lesling  and  certifications  for  repairs  and 
upgraded  UST  systems,  and  site 
assessments  at  closure.  Second,  the 
state  program  must  require  records  to  be 
retained  long  enough  lo  demonstrate 
recenl  facility  compliance.  EPA  has 
designed  the  final  technical  standards  to 
represent  a  minimum  paperwork  burden 
that  will  stilt  enable  an  inspector  to 
.iKsess  current  facility  compliance 
during  an  on-site  Inspection.  These 
requirements  in  the  technical  standards 
rule  may  provide  a  guide  for  slates  to 
follow  in  developing  their  own 
requirements. 

Third,  the  stale's  requirements  must 
ensure  that  documenlalion  of 
compbance  is  sufficiently  detailed  to 
nnable  an  inspector  to  evaluate 
( ompliance  in  the  areas  mentioned 
'ibove.  For  example,  site  assessment  test 
lesults  that  demonstrate  the  condilion  of 
ihc  site  at  closure  must  be  availablc- 
linally.  the  state  program  must  require 
Ihal  all  on-site  records  be  made 
immediately  available  when  requested 
1y  representatives  of  the  slate  agency, 
or  provided  promptly  lo  the  inspector 
when  they  are  stored  off-site.  If  a  state 
requires  routine  reporiing.  or  collects 
.jnd  maintains  this  information  itself, 
then  an  owner  and  operator  may  not 
need  to  maintain  records  on-site  in  order 
for  the  state  program  lo  meet  this 
objective. 

5.  Release  Detection  (S  2B1.33) 

The  detection  of  releases  from  new 
and  existing  UST  systems  is  an 
important  objective  in  the  federal 
program.  In  the  preamble  to  the 
December  23  Supplemental  Notice  (52 
FR  48645).  EPA  discussed  five  major 
provisions  of  the  performance  objective 
for  release  detection.  These  provisions 
included  requirements  for:  (1)  The 
phase-in  of  release  detection 
requirements:  (2)  new  petroleum  lank 
systems;  (3)  the  applicabihty  of  release 
detection  to  both  tanks  and  piping,  and 
the  capability  of  detection  methods 
used;  (4)  new  hazardous  substance  UST 
systems:  and  (5)  all  existing  UST 
systems. 

EPA  received  numerous  comments  on 
these  proposed  objectives,  as  well  as  the 
April  17  proposed  technical 
requirements  for  release  detection,  The 
comments  related  to  the  proposed 
objective  are  addressed  below,  while 
the  comments  on  the  federal  technical 
standards  for  release  detection  are 
discussed  in  the  preamble  to  the  federal 
technical  standards  rule  published 
elsewhere  in  today  s  Federal  Regisler. 


The  final  technical  standards  for  release 
delection  have  been  revised  to  reflect 
public  comment  as  well  as  new 
information  available  to  the  Agency 
since  proposal  regarding  the  causes  of 
releases  from  UST  systems.  These 
changes  in  the  federal  technical  rule  are 
summarized  in  Section  IV. D.  of  the 
preamble  to  that  final  rule  package. 

First,  more  frequent  tank  tightness 
testing  (annual)  of  unprotected  tanks  is 
required  during  the  10-year  upgrading 
period.  Second,  less  frequent  monitoring 
of  new  and  upgraded  tanks  is  allowed 
for  10  years  from  installation  or  upgrade, 
or  by  1998  if  it  is  later,  at  which  point 
release  monitoring  must  become  more 
frequent.  Third,  the  schedule  for  phase- 
in  of  release  detection  over  1  to  5  years 
at  existing  tanks  will  be  based  on  age; 
and  fourth,  release  detecbon  is  phased- 
in  sooner  on  pressurized  piping  systems 
(within  2  years). 

EPA  has  modified  the  substance  and 
organization  of  the  proposed  release 
detection  objective  in  today's  final  rule 
as  a  result  of  these  changes  and  the 
reformatting  of  the  final  technical 
standards.  The  changes  in  the  format  for 
the  final  release  detection  objective 
resulted  in  a  section  for:  General 
methods,  phase-in  of  the  requirements. 
requirements  for  petroleum  tanks  and 
piping,  and  requirements  for  hazardous 
substance  USTs.  The  following 
discussion  addresses  the  changes  lo  the 
federal  objective  for  release  detection  in 
greater  detail. 

a.  General  methods  (§  2dl.33(a}}.  An 
important  provision  of  the  release 
detection  objeclive  is  for  state  programs 
to  ensure  that  only  those  methods  are 
used  that  can  detect  releases  from  UST 
systems  as  effectively  as  methods 
allowed  under  the  federal  program.  The 
technical  standards  for  release  delection 
specify  general  performance  and  design 
requirements  for  several  different 
detection  methods  lo  ensure  reliable 
detection  of  releases.  Accordingly,  the 
proposed  objective  for  stale  programs 
generally  required  the  use  of  methods 
that  are  as  effective  as  the  methods 
allowed  under  the  federal  standards, 
and  that  the  method  be  designed, 
installed,  operated  and  maintained  so 
that  releases  are  detected. 

A  few  commenters  expressed  concern 
that  this  provision  of  the  proposed 
objective  was  vague  and  should  include 
some  of  the  details  from  the  proposed 
technical  standards  concerning 
allowable  methods.  For  example,  one 
commenler  expressed  concern  that  the 
wording  of  the  proposed  objective 
would  allow  states  to  use  different  types 
of  interstitial  monitoring,  and  that  such 
flexibility  would  place  an  undue  burden 


of  oversight  and  evaluation  on  the  state 
implementing  agency, 

EPA  does  not  agree  that  the  objective 
must  include  the  same  details  contained 
in  the  final  federal  technical  standards. 
As  slated  earlier,  state  programs  do  not 
have  to  mandate  exactly  the  same 
requirements  as  the  corresponding 
federal  standards  in  order  to  be  no  less 
stringent.  The  state  program  must  have 
an  approach,  however,  thai  will  ensure 
at  least  an  equivalent  level  of 
performance  as  the  federally-allowed 
methods.  EPA  plans  lo  issue  guides  soon 
concerning  the  performance  and  correct 
use  of  various  generic  methods  of 
release  detection  that  should  assist 
stales  in  developing  their  own 
guidelines  and  evaluations  of  release 
detection  methods 

The  provision  of  the  proposed 
objective  regarding  general  methods  has 
been  revised  lo  reflect  changes  made  in 
the  final  release  detection  technical 
standards.  First,  wording  has  been 
added  to  5  281  33(a)(1)  clarifying  that 
release  detection  methods  must  be  able 
lo  deled  releases  from  any  portion  of 
the  UST  system  "that  routinely  contains 
the  regulated  substance.'*  EPA  interprets 
this  phrase  to  include  all  underground 
delivery  piping  and  the  tank  vessel  itself 
(except  for  the  verj'  top  of  the  tank, 
which  is  protected  by  overfill  prevention 
requirements).  This  clarification  ensures 
that  several  viable  methods  of  release 
detection  are  not  disallowed  (for 
example,  in-lank  level  gauges  that 
cannot  detect  releases  due  to  loose  bung 
hole  covers,  or  double-walled  tanks  that 
do  not  cover  the  full  3G0-degree 
circumference  of  the  tank). 

TTie  proposed  objective  for  release 
detection  specified  that,  in  general,  the 
method  of  release  detection  chosen  must 
be  capable  of  detecting  a  release  of 
regulated  substances  before  it  migrates 
beyond  the  excavation  area.  This 
phrase,  "before  it  migrates  beyond  the 
excavation  area,"  was  intended  to  be 
the  performance  goal  that  the  state 
requirements  must  meet.  The  Agency 
requested  comments  on  this  language  in 
the  Supplemental  Notice,  specifically  on 
what  types  of  state  requirements  would 
ensure  a  similar  level  of  performance  as 
the  federally-allowed  methods.  The 
Supplemental  Notice  discussed  the 
placement  of  ground-water  monitoring 
wells  as  an  example  of  possible 
flexibility  in  specific  requirements  EPA 
noted  that  state  regulations  permitting 
ground-water  monitoring  wells  to  be 
located  outside  the  excavation  zone 
might  be  acceptable  if  another  method 
was  combined  with  the  wells.  One 
commenter  pointed  to  a  contradiction 
between  this  example  and  the 
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performance  requirement  and  asked  for 

clanfication. 

The  phrase  "before  il  migrates  beyond 
the  excavation  area"  has  been  deleted 
in  the  final  objective  for  release 
detection  because  it  precludes  the  use  of 
some  acceptable  oul-of-tank  methods  of 
release  detection  that  are  soinetimes 
installed  just  beyond  the  excavation 
zone,  such  as  ground-water  monitoring 
wells.  The  stale  should  be  able  to  allow 
the  use  of  the  same  release  detection 
rr.ethods  that  are  allowed  under  the 
federal  technical  standards.  EPA  has 
deleted  the  original  phrase  and  added  a 
second  sentence  that  speaties  the 
fartors  that  must  bti  considered  when 
companng  other  release  delecUon 
methods  against  the  methods  approved 
in  the  federal  technical  standards.  This 
change  alters  the  basic  performance 
goal  that  the  state  requirpmenls  o'>i 
release  detection  methods  must  achieve; 
tiie  new  performance  goal  consists  of  a 
comparison  with  the  federally-allowed 
rr-Pthods.  The  federal  technical 
s:andards  allow  six  methods  of  release 
detpction  and  also  allow  any  other 
rT-.ethod&  that  meet  either  of  two  more 
general  release  detection  requirements. 
One  of  these  requirements  is  a  release 
detection  rate  of  0-2  gallons  per  hour 
;  I  im  43(hHi))-  The  alternative  is  a 
(  nr.pariaon  test  of  the  effectiveness  of 
ihe  proposed  method  againgt  (he  first  six 
methods,  which  consists  of  a 
demonstration  by  the  ov»mer  and 
i!pfTa:or  for  the  implementing  agency 
(5  2a0  43(h)(iil)  Therefore,  the  language 
in  the  fmal  release  detection  objective 
for  slate  program  approval  is  intended 
to  allow  the  state  to  permit  the  use  of 
any  of  the  federally-approved  methods 
as  well  as  any  methods  that  the  sta'e 
determines  are  as  effective  aa  the 
federally-approved  melhoiis. 

Second.  $  281  33(a)(2)  has  been 
revised  to  specify  that  all  methods  must 
be  properly  calibrated  in  addition  to 
being  designed,  installed,  operated,  and 
maintained  to  detect  releases.  This 
minor  change  makes  the  obiective 
■-onsisient  with  the  approach  in  the  final 
'echmcai  standards.  Third,  wordirjg  has 
h**en  added  that  makes  t!  clear  that  all 
rppthods  must  be  implemented  in 
accordance  with  the  capabilities  of  the 
meihod.  This  change  reflects  an 
amendment  to  the  technical  standards 
lo  clarify  that  a  method  not  only  has  to 
be  capable  of  detecting  small  releases 
but  must  also  be  operated  in  a  marmer 
that  will  make  use  of  those  capabilities. 

b.  Phase  I n  of  requir*fmf-nts 
(§2B1.33ibl}  As  discussed  m  the 
preamble  to  the  December  23 
SLipplemenla!  \olice,  EP.^  has  also 
con'.Iuded  that  to  b*?  no  less  stringent,  a 


stale  prognim  must  ensure  that  release 
detection  is  apphed  at  all  UST  systems 
as  rapidly  as  required  under  the  federal 
program.  The  Agency  is  convmced  that 
numerous  existing  LIST  systeme  are  now 
leaking  and,  therefore,  an  important 
performance  objective  for  slate 
programs  is  quick  detection  to  enable 
initiation  of  release  response  and 
corrective  action.  The  proposed 
objechve  allowed  stales  the  flexibility 
to  complete  this  phase-m  m  different 
ways  providing  that  it  is  completed  as 
rapidly  as  under  the  federal  technical 
standards  rule  Several  commenters 
supporteti  this  approach.  Several  others, 
however,  expressed  the  belief  that  EPA 
should  not  permit  any  variation  from  the 
proposed  federal  technical  standards 
with  regard  to  phase  in  dates  for 
purposes  of  state  program  approval. 
These  commcnters  were  concerned  that 
the  proposed  objective  would  allow  any 
state  phase-in  method  to  be  approved 
and  did  not  clearly  identify  evaluation 
criteria  for  delermming  acceptable  stale 
phase-in  approaches- 

In  today's  final  technical  standards 
rule.  EPA  has  decided  to  phase  m 
release  detection  over  1  to  5  years  al  all 
UST  systems  following  a  specific 
schedule  (hat  is  based  on  the  age  of  Ihe 
UST  system.  This  approarii  was 
suggested  by  numerous  commenters. 
Although  F-PA  recommends  thai  a 
HiRular  approach  be  used  by  stale 
programs,  the  Agency  has  decided  to 
retam  flexibility  in  the  final  objective  to 
continue  to  allow  states  to  use  other 
phase-in  approaches.  EPA  believes 
numerous  other  reasonable  approaches 
are  possible  includmg  the  phase-in  of 
release  detection  sooner  at  UST  systems 
|f'(  ated  near  dnnking  water  wells.  The 
key  tu  meetmg  this  federal  ab>ective  is 
to  ensure  that  release  detection  is 
siJrieduled  to  be  completed  al  all  UST 
systems  before  the  end  of  the  5-year 
phase-m  period 

in  response  to  some  commenters* 
concern  about  the  clarity  of  this 
objective,  the  final  objective  has  been 
revised  to  mandate  that  slates  provide 
"an  orderly  schedule  that  completes  " 
the  phase-m  within  5  years  Although 
slates  do  not  have  to  use  the  criterion  of 
age  to  be  no  less  stnngenl  in 
performance,  they  must  provide  a  phase- 
in  schedule  that  result*  in  significant 
segments  of  the  regulated  community 
using  release  detection  methods  well 
before  the  end  of  the  5-year  hme  period. 
Approaches  that  allow  a  ma|only  of  the 
regulated  community  to  wait  until  the 
end  of  the  S-year  period  would  not  be 
accepted  as  an  'orderly  schedule," 
Allowing  the  maior  portion  of  the 
regulated  community  to  wait  until  the 


end  of  the  period  will  result  in  serious 
noncompliance  because  much  of  the 
regulated  community  will  wait  until  the 
last  minute  to  apply  release  detection-  A 
scarcity  of  release  detection  services 
would  then  result  when  everybody 
begins  to  demand  these  services  at  the 
same  time,  and  releases  will  continue  to 
go  undetected  in  the  interim. 

EPA  has  also  darified  fi  281.3S(b)(2)  to 
require  thai  each  state's  phase-m 
approach  mandate  that  either  release 
detection  be  applied  or  the  system  be 
closed.  The  objective  for  release 
detection  proposed  on  December  23  did 
not  include  a  conditional  requirement  lo 
close  the  UST  system  if  the  owner  or 
operator  chose  not  (o  apply  release 
detection.  One  commenter  argued  that 
the  requirement  lo  close  is  a  powerful 
incentive  to  ensure  thai  release 
detection  takes  place,  and  therefore,  is 
important  to  Ihe  achievement  of  the 
objective.  This  commenter  pointed  out 
that  such  a  requirement  was  proposed  in 
the  federal  technical  standards  and  is 
important  lo  ensure  that  facilities  are 
not  allowed  to  operate  in 
noncompliance  (without  release 
detection]  after  the  phase-in  period  is 
over  EPA  agrees  with  this  commenter 
and  has  revised  this  objective  to  include 
this  requirement. 

The  final  objective  has  been  changed 
also  by  adding  the  requirement  that 
release  detection  methods  thai  can 
detect  a  release  within  an  hour  must  be 
applied  at  all  pressurized  underground 
piping  within  2  years  of  the  effective 
date  of  the  federal  requirements.  This 
change  reflects  the  increased  stnngency 
of  the  final  technical  standards 
concernirkg  release  detection  for 
pressurized  piping.  EPA  believes  that  an 
important  performance  obiective  is  that 
state  programs  ensure  that  automatic 
flow  reatnctors  or  shutoff  equipment  or 
other  hourly  monitoring  methods  (such 
as  vapor  monitoring)  with  alami^  be 
applied  to  all  pressurized  piping  as 
rapidly  as  is  required  under  the 
corresponding  federal  requirements.  The 
Agency  has  concluded  thai  pressurized 
piping  without  such  release  detection 
equipment  poses  a  serious  threat  to 
human  health  and  the  en\.ironmenl. 

c.  Requirvmenta  for  petroleum  tanks 
(§2S1 33fcfl  Another  important  aspect 
of  Ihe  proposed  release  detection 
objective  was  for  all  release  detection 
methods  to  be  applied  at  least  monthly. 
except  that  for  10  years,  infrequent 
tightness  testing  combined  with  monthly 
inventory  control  could  be  used.  As 
discussed  in  the  preamble  to  Ihe 
proposed  technical  standards.  EPA 
believes  thai  repeated  monitoring  on  a 
frequent  to  continuous  basis  is  the  first 
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step  toward  minimizing  threats  posed  by 
releases  from  UST  systems,  particularly 
existing  systems  unprotected  from 
corrosion-  ElPA  did  not  receive  any 
comments  on  this  aspect  of  the  release 
detection  objective  except  that  one 
commenter  requested  further 
clarification  of  the  proposed  frequency 
requirements.  However,  three  important 
changes  in  today's  final  technical 
standards  have  resulted  in  a  revision  lo 
this  provision  of  the  final  objective  in 
§  2fl1.33(c].  and  they  are  discussed 
below. 

First.  Ihe  final  technical  standards  for 
release  detection  have  been  revised  lo 
allow  tightness  testing  every  5  years 
combined  with  monthly  inventory 
control  for  the  first  10  years  after  the 
tank  is  installed  or  upgraded,  or  until  10 
years  from  the  effective  date  of  today's 
requirements,  whichever  is  later.  The 
final  objective  has  been  re\'ised  to 
reflect  these  changes  in  S  281  33(c)(1). 
After  10  years,  monthly  monitoring  must 
be  conducted,  even  at  protected 
petroleum  tanks  equipped  with  spill  and 
overfill  prevention  devices.  Again,  this 
change  reflects  the  performance 
requirements  in  EPA's  final  technical 
standards. 

Second,  the  fmal  release  detection 
standards  have  been  changed  to  require 
either  monthly  monitoring  or  annual 
tightness  testing  in  combination  with 
monthly  inventory  control  for  all 
existing  petroleum  tanks  unprotected 
from  corrosion  or  not  equipped  with 
spill  and  overfill  prevention  devices. 
The  final  objective  has  been  revised  to 
reflect  these  changes  in  §  281.33(c}{2]. 

Third,  al!  the  final  release  detection 
technical  standards  have  been 
reorganized  and  the  release  detection 
objective  has  been  changed  accordingly 
to  reflect  this.  Thus,  today's  fmal 
objective  highlights  more  clearly  the 
requirements  for  petroleum  tanks  by 
featuring  them  in  new  S  281.33(c}. 

d.  Requirements  for  petroleum  piping 
(§281.33(dl).  Another  important  aspect 
of  the  release  detection  objective  is 
monitoring  of  the  underground  piping 
attached  to  the  tank.  In  the  proposed 
objective  fas  well  as  Ihe  proposed 
federal  technical  standards  for  release 
detection),  alt  underground  piping  had  to 
meet  the  same  release  detection 
requirements  as  the  tanks  except  that 
new  pressurized  lines  without 
continuous  monitoring  had  to  use 
automalicshuloff  equipment.  Today's 
final  objective  concerning  release 
detection  for  the  piping  reflects  several 
changes  that  are  due  to  revisions  made 
to  the  final  technical  standards. 

First,  to  be  consistent  with  the  final 
technical  standards,  the  provision  in  the 
objective  pertaining  to  release  detection 


for  petroleum  piping  has  been  separated 
from  the  one  for  the  tanks.  This  change 
is  intended  to  clarify  the  different 
performance  objectives  that  must  be 
achieved  for  the  piping.  In  addition. 
monthly  inventory  control  as  a  method 
of  release  detection  is  not  sufficient  lo 
meet  this  requirement  because  it  is  not 
as  effective  as  any  of  those  methods 
allowed  under  the  federal  technical 
standards  (see  S  2S1.33(a)|l]). 

Second,  a  phrase  has  been  added  to 
clarify  that  only  underground  piping  that 
routinely  contains  petroleum  must  have 
release  detection.  Stale  requirements  do 
not  have  lo  address  release  detection  for 
fill  pipes  and  vent  pipes  to  be 
considered  no  less  stringent. 

Third,  the  objectives  for  pressurized 
lines  have  been  made  clearer  to  indicate 
that  all  such  lines  must  be  equipped 
with  release  detection  that  is  able  to 
detect  a  release  within  an  hour  by 
restricting  or  shutting  off  flow  or 
soundmg  an  alarm.  In  addition  lo  hourly 
release  detection  equipment,  monthly 
monitoring  must  be  applied  lo 
pressurized  piping  or  annual  tightness 
tests  must  be  conducted.  Reflecting 
clarifications  of  the  final  technical 
standards,  these  changes  indicate  the 
Agency's  increased  concern  about  the 
threats  posed  by  pressurized  piping- 
Fourth,  the  objective  for  suction  piping 
has  been  changed  to  make  clear  that 
these  types  of  lines,  as  in  the  federal 
technical  standards,  must  be  tightness 
tested  every  three  years.  Two  possible 
exceptions  exist.  Testing  every  three 
years  is  not  necessary  if  a  monthly 
method  of  release  detection  is  in  use,  for 
example,  release  detection  that  already 
applies  to  the  tank.  The  other  possible 
exception  lo  testing  every  three  years  is 
in  the  case  where  the  suction  piping 
system  is  designed  bo  that  product 
always  drains  back  into  the  tank  when 
the  suction  is  released  and  the  design  of 
the  piping  is  such  that  an  inspector  can 
immediately  determine  the  integrity  of 
the  piping  system.  These  types  of  piping 
systems  generally  have  an  easily 
accessible  check  valve  near  the 
dispenser  that  an  inspector  can  test  lo 
identify  if  the  system  is  working 
correctly.  Further  discussion  on  the 
technical  aspects  of  the  design  of  a 
suction  piping  system  may  be  found  in 
the  preamble  to  the  final  technical 
standards  rule  (section  IV, D.}  and  in  the 
preamble  to  the  proposed  technical 
standards  rule  (52  FR  12745]. 

fi.  Requirements  for  hazardous 
iiubstance  UST  systems  (§281.33(e}). 
The  final  provision  of  the  release 
detection  objective  is  release  detection 
for  hazardous  substance  UST  systems. 
The  proposed  objective  specified  that  all 
existing  systems  must  meet  (he  same 


requirements  as  existing  petroleum  UST 
systems,  and  that  all  new  UST  systems 
must  use  secondary  containment  and 
interstitial  monitoring  unless  the  state 
approves  another  method.  EPA  is  today 
promulgating  the  final  objective 
substantially  as  proposed.  The  objective 
has  been  reformatted,  however,  lo  add 
clarity  and  to  reflect  Ihe  organization  of 
the  final  technical  standards  rule. 

First,  the  release  detection  objective 
for  hazardous  substances  for  both  new 
and  existing  UST  systems  has  been 
consolidated  into  one  two-part  objective 
The  objective  for  existing  hazardous 
substance  UST  systems  (5  281.33(el(1Il 
is  followed  by  the  objective  for  new 
ones  (S  281.33(e)(2J).  The  wording  in  the 
objective  for  existing  UST  systems 
refers  back  to  the  objectives  for 
petroleum  UST  systems  for  purposes  of 
simplicity,  but  the  meaning  of  the 
requirement  is  imchanged  from  the 
proposal. 

Second,  a  couple  of  minor  wording 
changes  have  been  made  to  the 
proposed  language  concerning  the 
objective  for  new  UST  systems  in 
5  281.33(e)(2).  The  deletion  of  the  "no 
less  stringent'"  language  and  the 
substitution  of  wording  that  holds 
variance  approvals  only  to  methods  that 
are  "as  effective  as"  methods  already 
allowed  under  the  state  program  is 
intended  to  clarify  that  the  performance 
of  the  methods  sought  under  a  variance 
must  be  judged  relative  to  other 
methods  allowed  by  a  state  program- 
In  addition,  an  effective  clean  up 
technology  must  be  identified  for  the 
hazardous  substances  being  stored  in 
the  tank.  This  language  has  been  added 
to  simply  make  the  objective  consistent 
with  the  revisions  to  the  variance 
allowed  in  the  federal  technical 
standards  rule.  This  information  on 
clean  up  technologies  will  allow  the 
state  to  make  a  more  informed  decision 
when  evaluating  requests  for  a  variance 
from  the  secondary  containment 
requirement.  In  some  cases  this  may 
lead  the  state  to  determine  that  existing 
corrective  action  methods  are 
unsatisfactory  even  thouph  release 
detection  technolog>'  for  the  hazardou.s 
substance  is  available 

6.  Release  Reporting,  Investigation,  and 
Confirmation  (S  281.34) 

The  objective  of  this  program  element 
is  lo  ensure  that  all  suspected  below 
ground  releases  are  promptly 
investigated  and  all  confirmed  releases 
are  immediately  reported,  including  all 
spills  and  overfills  that  are  not 
contained  and  cleaned  op.  EPA  will 
consider  the  following  points  in 
determining  whether  a  state  program  is 
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no  less  stringent  than  the  corresponding 
federal  program  requirements. 

First  the  state  must  require  the 
investigation  of  all  suspected  releases. 
The  final  federal  technical  standards 
allow  the  owner  and  operator  to  double- 
check  data  and  relest  and  repair  release 
detection  equipment  before  determining 
thai  an  unusual  condition  or  signal  at 
the  site  signifies  a  suspected  release. 
The  discover>'  of  released  regulated 
substances  at  the  UST  site  or  in  the 
surroundrng  area  must,  at  a  minimum, 
be  a  trigger  for  investigating  a  suspected 
relfiase  EPA  notes  that  many  different 
methods  are  being  used  already  to 
investigate  suspected  releases  and  they 
can  be  tailored  to  site-specific 
conditions. 

Another  aspect  of  this  obiectjve  is 
that  the  state  requirements  will  need  to 
establish  how  and  when  a  suspected 
release  is  determined  to  be  a  confirmed 
relcdse  and  corrective  aciion  must 
begin  It  is  important  that  state 
requirements  for  release  investigation 
be  clear  on  this  point.  Ambiguity  on  how 
a  suspected  release  must  be  investigated 
and  when  it  is  confirmed  m-jy  result  in 
dt;!ays  on  the  part  of  the  owner  and 
operator  m  initiating  clean  up  actions. 
Because  such  delays  could  increase  the 
threat  to  human  health  and  the 
environment,  vague  stale  requirements 
would  be  less  stringent  thai  the  federal 
le^^hmcal  standards  rule,  which 
esrabhshes  a  failed  tightness  test  or  a 
finding  of  significant  contamination  in 
the  bottom  of  the  UST  system 
excavation  zone  as  two  separate  ways 
of  confirming  a  rc-icase-  A  stale  program 
must  ensure  that  unintended  delays  in 
reporting  confirmed  releases  that  may 
occur  as  a  result  of  uncertainly  are 
avoided. 

Second,  the  state  must  require  a 
prompt  investigation  of  all  suspected 
re'.eases.  The  federal  technical 
standards  specify  completion  of  the 
investigation  within  7  days  for  another 
time  period  specified  by  the 
implementing  agency).  In  conirasl.  the 
federal  objective  for  state  program 
approval  purposes  simply  requires 
"prompt"  investigation  because  EPA 
believes  the  precise  definition  of  what 
constitutes  a  prompt  investigation 
should  be  left  to  the  discretion  of  the 
states  Within  reason.  EPA  selected  7 
days  as  a  time  limit  in  the  final  technical 
standards  because  the  Agency  believes 
that  the  type  of  investigation  |a 
tightness  test  or  initial  site  investigation) 
that  18  being  required  at  the  federal  level 
can  be  arranged  and  earned  out  within 
that  time  period.  The  ability  to 
investigate  a  site,  however,  can  depend 
on  the  site  and  on  the  avaiUbility  of  the 


existing  service  community.  Therefore,  a 
slate  that  allows  some  additional  lime 
for  completing  investigations  may  still 
be  considered  no  less  stringent,  For 
example,  a  state  that  requires  more 
intensive  or  complex  investigations  may 
need  more  than  7  days  to  complete.  EPA 
intends  to  be  flexible  m  interpreting  the 
promptness  of  a  required  state 
investigation  in  consideration  of  these 
factors.  However.  EPA  also  notes  that  if 
a  state  program  allows  owners  and 
operators  to  carry  out  the  same  or 
similar  investigations  as  required  by 
EPA  significantly  beyond  the  7  days  (for 
example.  30  days),  that  stale  program  is 
not  likely  to  meet  the  objective  with 
regard  to  prompt  investigation 

Third,  EPA  has  concluded  that  spills 
and  overfills  are  generally  identifiable 
through  visual  observations  and  that 
romedial  action  should  be  taken  as  soon 
as  possible  after  such  a  discovery.  The 
federal  technical  standard  mandates 
that  all  spills  be  contained  and  cleaned 
up.  and  reported  when  they  are  not 
cleaned  up  or  when  they  are  greater 
than  certain  volumes  (for  example. 
greater  than  25  gallons  for  petroleum 
releases).  To  meet  the  federal  objective 
in  this  area,  the  stale  must  require  that 
spills  and  overfills  be  cleaned  up.  Those 
spills  and  overfills  that  are  not 
completely  cleaned  up  must  also  be 
reported  so  that  the  state  can  ascertain 
whether  further  corrective  aciion  is 
necessary.  The  Agency  is  aware. 
however,  of  states  that  have  varying 
levels  for  automatically  reporting 
aboveground  releases  Under  today's 
rule,  a  stale  wilh  higher  reporting  levels 
than  those  under  the  final  EPA  technical 
standards  (for  example.  Florida's 
requirement  for  reporting  of  all  spills  or 
overfills  of  petroleum  greater  than  100 
gallons)  can  be  considered  no  less 
stringent  if  two  conditions  are  satisfied: 
(1)  The  slate  mandates  that  the 
unreported  spills  be  completely 
contained  and  cleaned  up:  and  (2)  the 
slale  has  requirements  that  identify  the 
specific  steps  an  owner  and  operator 
must  take  to  ensure  unreported  spills 
and  overfills  are  contained  and  cleaned 
up  in  a  manner  that  will  protect  human 
health  and  the  environment.  (For 
example.  Flonda  has  several 
requirements  in  its  regulations  that  will 
result  in  complete  containment  and 
removal  of  all  released  product. 
including  contaminated  soils.) 

EPA  has  chosen  a  reporting  threshold 
of  25  gallons  because  it  feels  that  its 
requirements  are  sufficient  to  guide 
owner  and  operator  activities  for  spills 
under  this  amount,  but  that  spills  larger 
than  25  gallons  must  be  reported  so  that 
further  and  more  specific  guidance  can 


be  obtained  by  the  owner  and  operator. 
However,  if  state  regulations  are  more 
specific  than  the  federal  regulations  and 
provide  more  exiensivp  guidance  for 
how  to  carry  out  a  clean-up  at  the  sites 
with  larger  spills  or  overfills,  then  EPA 
believes  that  the  state  could  allow  a 
larger  reporting  threshold  and  still  be 
considered  no  less  stringent.  Under  the 
above  objective,  for  program  approval 
purposes,  a  state  may  decide  to 
specifically  guide  and  direct  spill 
responses  through  regulations  or 
enforceable  policies  and  procedures. 
EPA  believes  the  selection  of  an 
approach  in  this  area  is  a  matter  of 
administrative  discretion  and  is  best  left 
to  state  decision-makers  who  must 
choose  how  to  effectively  implement  the 
program  in  their  stales. 

7.  Release  Response  and  Corrective 
Action  (S  281.35) 

An  important  objective  of  the  federal 
program  is  that  release  response  and 
corrective  action  be  taken  as  needed  to 
protect  human  health  and  the 
environment  at  all  sites  with  confirmed 
releases.  For  purposes  of  determining 
whether  the  state  program  will  achieve 
this  objective  as  effectively  as  the 
corresponding  federal  requiremenls.  Ihe 
Agency  proposed  to  evaluate  the 
stringency  of  a  state  release  response 
and  corrective  action  program  by 
focusing  on  several  key  aspects.  First. 
the  state  program  must  require  that 
confirmed  releases  from  the  UST  system 
are  promptly  stopped.  Second,  the  stale 
program  must  require  immediate  steps 
to  slop  migration  of  the  release,  and 
ensure  that  health  and  safety  hazards 
are  quickly  mitigated.  Third,  the  stale 
program  must  require  that  adverse 
impacts  to  soil  and  ground  water  be 
investigated,  identified,  and  cleaned  up 
as  necessary  lo  protect  human  health 
and  ihe  environment.  Fourth,  the  slate 
program  must  require  timely  reporting  of 
release  responses  and  corrective  actions 
taken,  including  informabon  necessar>' 
to  establish  cleanup  goals  and  to 
monitor  cleanup  progress  at  the  site. 

As  discussed  in  the  preamble  to  the 
April  17  proposal  (52  FR  12751).  the 
experiences  of  several  state  and  local 
UST  programs  indicate  that  no  matter 
what  approach  is  taken  in  the 
regulations,  the  actual  work  associated 
with  UST  release  response  and 
corrective  action  in  the  field  commonly 
translates  into  two  general  phases:  (1) 
Immediate  abatement  actions  that  are 
typically  required  at  many  UST  sites  (for 
example,  control  of  explosion  threats 
and  free  product  removal),  and  (2)  long- 
term  release  response  and  corrective 
action  associated  with  soil  and  ground- 
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water  remediation.  For  purposes  of  stale 
program  approval.  EPA  proposed  that 
state  requirements  could  achieve  the 
federal  obiectives  for  release  response 
and  corrective  action  without  being 
identical  to  the  federal  technical 
standards.  In  fact,  many  of  the  operating 
stale  and  local  UST  programs  have 
requirements  that  are  more  general  than 
the  technical  standards  proposed  by 
EIPA.  As  discussed  previously  in  today's 
preamble,  when  state  requirements  are 
more  general  in  nature,  they  tend  to 
place  a  greater  burden  on  the  slale  to 
supply  site-specific  directions  and  to 
oversee  more  closely  corrective  actions 
taken.  Recognizing  the  need  for  clear 
technical  direction  at  clean>up  sites, 
some  states  have  established  release 
response  and  concctive  aciion  funds 
that  provide  the  slate  agency  wilh  the 
capability  lo  take  over  a  signiftcanl  part 
of  the  responsibility  for  remedial  action 
after  the  owner  or  operator  reports  a 
release. 

Today's  final  technical  requirements 
for  release  response  and  corrective 
action  mandate  that  the  owner  and 
operator  conduct  an  initial  site 
investigation  and  promptly  abate  health 
and  safety  threats.  Free  product  must 
also  be  recovered  to  prevent  further 
movement  of  the  released  product 
within  the  soil  or  ground  water.  Once 
the  initial  abatement  of  hazards  has 
been  completed,  certain  conditions  may 
require  that  a  more  detailed  soil  and 
ground-water  investigation  be 
undertaken.  After  each  step  in  the 
corrective  action  process,  the  owner  is 
required  to  report  to  the  implementing 
agency.  In  some  cases  the  implementing 
agency  may  require  a  corrective  aciion 
plan  that  specifies  how  further  cleanup 
will  be  conducted.  At  this  point,  further 
corrective  action  of  soil  or  ground  water 
proceeds  on  a  site-specific  basis. 

Several  commenters  responded  to  the 
Agency's  request  for  input  concerning 
the  proposed  approach  to  the  release 
response  and  corrective  action 
objective.  Most  of  them  agreed  wilh  the 
fiexibilily  provided  by  the  proposed 
objective  and  stated  that  it  not  only 
provided  for  adequate  protection  of 
human  health  and  the  environment  but 
was  also  feasible  for  state  agencies  to 
implement. 

Another  commenter  expressed 
concern  with  the  proposed  objetlive, 
saying  thai  it  was  too  vague,  and  thai 
almost  all  the  details  of  the  proposed 
federal  corrective  action  standards  had 
been  left  out.  This  commenler  also 
pointed  out  thai  the  objective  omitted 
requiremenls  for  reporting  and  public 
participation,  and  requested  that  they  be 
included  in  Ihe  final  objective. 


After  considering  all  the  comments. 
EPA  agrees  wilh  the  commenter  who 
suggested  that  more  detail  had  lo  be 
included  in  the  ob)ective  for  release 
response  and  corrective  action,  and  has 
provided  more  specificity  in  the  final 
rule.  In  particular,  the  Agency  has 
clarified  in  the  objective  that  when  a 
potential  threat  to  human  health  exists, 
such  as  the  presence  of  free  product  in 
the  soil  or  ground  water,  a  more 
extensive  mvesligation  of  contamination 
must  be  conducted.  The  Agency  also 
agrees  with  this  commenter  that  the 
objective  should  be  expanded  to  ensure 
that  stale  programs  include 
requirements  for  corrective  action 
reporting  and  public  participation  in  the 
corrective  action  process,  and  the  final 
objective  includes  such  requirements. 

In  general,  the  Agency  has  concluded 
that  the  stales  should  be  left  with  the 
flexibility  to  choose  whether  lo  adopt 
the  federal  corrective  acuon  approach  or 
to  adopt  an  altemalive  approach  that  ts 
more  suitable  to  the  pattern  of  work  and 
procedures  already  used  by  the 
implementing  agency.  Therefore.  ElPA 
believes  that  the  overall  goal  of  the 
federal  requirements  in  the  area  of 
release  response  and  corrective  action  is 
to  ensure  that  the  basic  release  response 
and  corrective  action  steps  that  may  be 
necessary  at  the  site  to  protect  human 
health  and  the  environment  be  earned 
out  at  the  site.  In  order  lo  be  no  less 
stringent  than  the  federal  release 
response  and  corrective  action  program. 
the  state's  approach  must  ensure  that 
the  same  basic  work  will  get  done  m  as 
timely  and  effective  a  manner  as  is 
required  by  the  corresponding  fiideral 
technical  requirerpents.  Tliis  objective 
can  be  met  in  a  state  that  does  not  have 
all  of  EPA's  release  response  and 
corrective  action  technical  requiremenls 
in  slate  regulaiions.  In  the  same  manner 
as  the  other  objectives.  EPA  wnil  require 
state  programs  to  meet  the  underlying 
performance  goals  of  the  federal 
program,  rather  than  all  the  details 
contained  m  the  federal  technical 
regulations.  The  following  discussion 
addresses  this  final  objective  in  greater 
detail. 

0.  Assess  and  stop  further  releases 
(§281.35(0)).  EPA"s  final  technical 
standards  require  that  all  confirmed 
releases  are  promptly  investigated  and 
slopped  (§  280.61  in  the  final  technical 
rule).  To  demonstrate  the  state 
program's  stringency  in  comparison  to 
this  provision  of  the  federal  objective, 
the  state  must  provide  requirements  that 
ensure  that  the  owner  and  operator  is 
obligated  to  promptly  take  action  to 
assess  and  stop  any  ongoing  releases  at 
the  site.  The  actions  appropnate  lo  slop 


a  release  will  vary  depending  on  how 
the  release  was  confirmed  (for  example, 
through  a  tightness  test  or  presence  of 
fuel  in  nearby  utility  lines)  as  well  as  the 
conditions  at  the  site  (such  as  a  Four- 
tank  gasoline  station  with  pressurized 
lines  versus  a  one-tank  operation  wilh 
suction  lines).  If  the  confirmation  of  the 
release  identifies  the  tank  or  piping 
component  responsible  for  the  release, 
then  actions  to  prevent  future  releases 
could  include  emptying  the  problem 
tank  or  not  using  the  suspect  piping  nm 
until  it  is  replaced  or  repaired.  However, 
if  Ihe  location  of  the  source  is  unknown. 
then  the  entire  UST  system  or  systems 
will  need  to  be  considered  suspect  and 
addressed  accordingly. 

The  use  of  Ihe  word  "promptly"  in  the 
objective  is  intended  to  mean  that  the 
stale  must  require  that  owners  and 
operators  take  such  steps  quickly  to 
minimize  future  releases.  TTie  less 
prompt  such  actions  are.  the  more  likely 
it  is  that  future  releases  will  nol  be 
minimized  and,  therefore,  the  state's 
requirement  will  not  be  considered  no 
less  stringent  by  EP.A.  To  provide 
adequate  enforcemenl  of  such  a 
requirement,  the  state  musl  clearly 
define,  using  a  number,  the  time  hdrr-f 
within  which  an  owner  or  operator  is 
expected  to  respond  to  this  requir^mt-ni. 
General  slale  requirements  thai  are 
further  clarified  by  detailed  technical 
guidance  or  policies  will  be  sufficient  to 
demonstrate  that  a  stale  program  is  no 
less  stringent  in  this  area. 

b.  Initial  abatement  activities 
(§  281.35(b)l  EPA's  final  technical 
standards  require  each  site  with  a 
confinned  release  lo  be  investigated  and 
addressed  to  ensure  that  any  Immediate 
threats  lo  health  and  safety  are 
identified  and  brought  under  control 
(§  280.62  in  the  final  technical  rule). 
L'nder  ibe  fedt^ral  program,  some  of  the 
concerns  thai  musl  be  identified  and 
addressed  at  Ihe  site  include:  Explosive 
gas  levels  or  vapor  threats  that  are  due 
to  the  exposure  of  contaminated  soils: 
the  off-Site  impacts  of  free  product  (or 
resulting  vapors)  on  nearby  water, 
sewer  lines,  or  in  building  basements: 
and  the  location  of  any  nearby  ground- 
water users  who  could  be  exposed  to  or 
threatened  by  dissolved  contaminants  In 
their  drinking  water.  The  objective 
underlying  these  federal  requirements  is 
to  ensure  that  owners  and  operators 
take  action  to  identify,  contain,  and 
mibgate  any  immediate  health  and 
safety  threats  that  are  posed  by  a 
release  (such  as  mitigation  of  explosive 
or  other  hazards  posed  by  released  gas 
or  vapors).  Accordingly,  a  slale  is  no 
less  stringent  than  the  federal  program  if 
its  program  contains  such  requirements. 
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The  actions  taken  lo  mitigate  the  effects 
of  the  release  at  a  particular  site  will  be 
tailored  lo  the  nature  of  the  release  and 
the  sensitivity  of  the  site  and  the 
surrounding  area.  (See  the  discussion  on 
this  subiect  provided  in  the  preamble  to 
the  final  technical  standards  rule 
published  elsewhere  m  today's  Federal 
Regisfer)  The  state  may  decide  to  have 
an  inspector  immediately  conduct  a 
review  of  the  site,  or  it  may  instruct  the 
owner  and  operator  to  do  the  review 
and  submit  the  information  to  the  state 
The  state  program  must  clarify  the 
general  actions  that  the  owner  and 
operator  are  expected  to  perform  to 
identify,  contain,  and  mitigate  any 
immediate  health  and  safety  hazards.  In 
addition,  the  state  must  require  that  the 
site  must  be  investigated  for  free 
product  and  if  present,  begin  free 
product  removal. 

c  Investigation  of  impacts  on  soil  and 
ground  water  (§  281.35fcJl  Another 
important  aspect  of  the  release  response 
and  corrective  action  objective  is  the 
investigation  and  tdentiHcation  of  the 
extent  of  adverse  impacts  on  soil  and 
ground  water  at  all  sites  with  confirmed 
releases.  EPA's  final  technical  standards 
rule  includes  the  requirement  lo 
investigate  all  sites  to  characterize  the 
presence  of  contamination  in  the  area  of 
this  site  moat  likely  lo  have  been 
impacted  (e.g..  below  the  excavation 
zone:  see  §  230.63  in  the  final  technical 
standards  rule}.  A  more  detailed 
investigation  of  the  extent  of  soil  and 
ground  water  contamination  (including 
dissolved  product)  is  required  if  free 
product  18  present  on  or  within  the 
aquifer,  or  if  contaminated  soil  is  in 
contact  with  ground  water  (S  280.65  in 
the  final  technical  niJe}.  Even  if  these 
conditions  are  not  present,  the 
implementing  agency  can  require  the 
more  detailed  site  investigation  if  a 
potential  threat  to  nearby  surface  or 
ground  water  is  believed  to  exist. 

To  be  no  less  stringent  than  these 
federal  technical  standards,  a  state  must 
provide  requirements  that  mandate  an 
initial  investigation  of  every  site  with  a 
release  to  identify  possible  adverse 
impacts  on  sod.  ground  water,  and 
nearby  surface  waters.  The  slate 
requirements  could  establish  the  need  to 
charactenze  the  extent  of  ground-water 
contamination  at  all  sites  (which  would 
be  more  stringent  than  the  federal 
approach]  or  alternatively  the  state 
could  require  that  a  more  extensive 
investigation  be  performed  based  on  site 
conditions  identified  during  an  initial 
investigation.  If  the  second  approach  is 
used,  the  state  must  develop  a  method 
or  policy  for  determining  when  further 
site  investigation  is  required,  and  this 


policy  must  include  the  existence  of  a 
potential  threat  to  human  health  and  the 
environment.  Pulential  threats  may 
include  evidence  that  dnnkmg  water 
wells  have  been  affected,  that  free 
product  IS  present  on  or  within  the 
aquifer,  or  that  contaminated  soil  is  m 
contact  with  the  ground  water.  As  with 
the  other  aspects  of  the  release  response 
and  corrective  action  objective,  more 
detailed  requirements  concerning  what 
constitutes  an  initial  versus  a  full  site 
investigation,  and  when  a  detailed 
investigation  must  be  conducted,  can  be 
eslabhshed  by  the  state  through  the  use 
of  guidelines,  written  policies,  and 
implementation  protocols  and 
procedures  as  long  as  the  owner  and 
operator  will  be  required  to  undertake 
the  investigation  when  requested  by  the 
implementing  agency 

In  response  to  a  concern  raised  by  one 
commenter.  this  aspect  of  the  overall 
objective  has  been  modified  lo  require 
investigation  for  nearby  surface  water 
impacts.  This  amendment  is  consistent 
with  a  change  made  to  the  final 
technical  standards  in  S  2d0.65(a)i4). 

d.  Soil  and  ground-water  remediation 
(§287.35(d}}.  Another  objective  for 
release  response  and  corrective  action  is 
the  cleanup  of  contaminated  soil  and 
ground  water  identified  at  the  site  as 
necessary  to  protect  human  health  and 
the  environment.  For  example,  the 
extent  of  remediation  may  be  based  on 
a  site-specific  risk  analysis  that  includes 
potential  human  exposure. 
Alternatively,  a  state  may  use  statewide 
numencal  standards  to  establish 
cleanup  levels  at  a  site  In  evaluating 
this  aspect  of  the  objective,  the  Agency 
does  not  intend  to  distinguish  between 
the  two  approaches  when  determining 
whether  a  program  is  no  less  stringent. 
In  either  case,  the  stale  requirements 
must  ensure  that  remediation  provides 
adequate  protection  of  human  health 
and  the  environment. 

To  be  approved  as  no  less  stringent. 
EPA  will  consider  the  following  points 
in  evaluating  whether  the  state  pnjgram 
provides  for  release  response  and 
corrective  action  as  necessary  to  protect 
human  health  and  the  environment.  The 
state  must  have  authority  to  require  an 
owner  and  operator  lo  develop  and 
submit  for  approval  information 
concerning  how  remediation  of 
contaminated  soil,  ground  water,  and 
nearby  surface  water  at  the  site  will  be 
conducted  ($  281.35|el).  In  addition,  the 
state  must  be  able  lo  require  the 
implementation  of  steps  for  release 
response  and  corrective  action  after 
they  have  been  identified.  The  release 
response  and  corrective  action  steps 
must  consider  the  risk  posed  lo  human 


health  and  the  environment  by 
contamination  at  the  site  and  address 
potential  routes  of  human  exposure. 

e.  Reporting  on  corrective  octJons 
taken  (§  281.35(e)}.  Another  objective  of 
federal  release  response  and  corrective 
action  requirements  is  to  require  the 
owner  and  operator  to  report  to  the 
implementing  agency  on  corrective 
actions  taken  in  response  to  confirmed 
releases.  In  today's  final  technical 
standards  rule.  EPA  requires  the  owner 
or  operator  to  submit  status  reports  and 
to  report  plans  for  future  corrective 
action  activities,  such  as  free  product 
removal  or  soil  and  ground-water 
remediation  ({§  280.61  through  280.65  In 
the  final  technical  standards  rule).  The 
proposed  release  response  and 
corrective  action  objective  for 
determining  no  less  stringent  state 
programs  inadvertently  did  not  include 
provisions  for  corrective  action 
reporting.  EPA  agrees  with  Ihe 
commenter  who  argued  that  this  is  an 
important  aspect  of  state  corrective 
action  programs  and  that  reporting  must 
be  included  in  the  final  rule  as  a  no-less- 
stnngent  cntenon.  A  certain  amount  of 
reporting  and  recordkeeping  on  the  part 
of  owners  and  operators  is  necessary  for 
adequate  oversight  by  the  implementing 
agency  and  to  ensure  that  owners  and 
operators  properly  carry  out  their 
corrective  action  responsibilities.  Thus, 
today's  final  rule  includes  an  added 
objective  that  mokes  clear  that  states 
must  require  timely  and  complete 
reporting  on  corrective  action  steps 
planned  and  taken  [%  281.35(e)].  This 
change  makes  the  final  objective  fully 
consistent  with  the  corresponding 
federal  technical  standards  in  the  final 
rule,  and  responds  to  the  concern  raised 
by  public  comment. 

In  determining  whether  a  state 
program  meets  the  objective  in  the  area 
of  corrective  action  reporiing.  EPA  does 
not  require  that  states  copy  the  same 
details  as  are  required  in  the  federal 
standards.  General  reporting 
requirements  tliat  obligate  the  owner 
and  operator  to  report  on  corrective 
actions  taken  and  planned  should  be 
sufficient  for  a  state  to  meet  this 
objective.  EPA  will  examine  the 
following  factors  in  determining  whether 
a  slate  is  no  less  stringent  than  this 
aspect  of  the  release  response  and 
corrective  action  objective  The 
reporiing  on  corrective  action  plans 
must  result  in  the  information  being 
made  available  to  the  state  quickly  to 
ensure  that  steps  are  being  taken  lo 
prevent  further  contamination,  and  so 
that  technical  direction  can  be  provided 
by  the  9tate.  In  addition,  the  level  of 
detail  reported  to  the  state  should  be 
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sufficient  to  oversee  the  process  of 
corrective  action  and  ensure  technical 
adequacy.  The  state  should  be  able  to 
require  reporting  on  all  phases  of 
corrective  action  lo  ensure  that 
corrective  action  in  fact  is  taking  place 
and  is  sufficient  to  protect  human  health 
and  the  environment.  In  addition, 
information  on  the  site  and  the 
surrounding  area  should  be  reported  so 
that  the  corrective  action  can  be  tailored 
to  the  specific  conditions  of  the  site  and 
the  nature  of  the  release,  initial 
corrective  action  steps,  results  of 
investigations  of  soils  and  ground  water, 
and  plans  and  status  reports  on  long- 
term  remediation  of  contamination  at 
the  site  are  among  the  types  of  specific 
information  thai  the  state  might  require 

/  Public  participation  in  reJease 
response  and  corrective  action 
{§  281.35(f)}.  To  achieve  this  aspect  of 
the  objective,  the  stale  must  provide 
opportunity  for  public  participation 
when  a  confirmed  release  requires  a 
corrective  action  plan.  This  provision 
was  not  included  in  the  objective 
proposed  in  the  December  23 
Supplemental  Notice.  In  order  to 
respond  to  concerns  raised  by  public 
comment  on  the  proposal,  and  to  remain 
fully  consiBtent  with  the  final  federal 
technical  standard  fS  280.67),  a  public 
participation  provision  has  been  added 
to  the  final  release  response  and 
corrective  action  objective, 

Section  7004(b)  of  RCRA  and  long- 
standing Agency  policy  indicate  a  need 
to  be  open  to  the  involvement  of  any 
interested  member  of  the  public  in  site- 
specific  cleanup  decisions.  EPA  does  not 
intend  lo  prescribe  the  nature  and 
extent  of  the  public  involvement 
procedures  to  be  followed  by  the  state. 
Rather,  EPA's  intention  is  that  a  forum 
be  provided  that  is  in  keeping  with  the 
stale's  administrative  procedures  for  the 
interested  public  to  express  its  views  on 
the  proposed  corrective  actions  for 
serious  UST  releases.  To  achieve  this 
aspect  of  the  federal  objective,  the  state 
must  ensure  open  access  lo  information 
pertaining  lo  specific  corrective  actions 
for  those  members  of  the  public  thai  are 
potentially  affected  by  the  release  or 
any  planned  corrective  action.  EPA  does 
not  expect  this  to  be  a  significant 
additional  burden  because  many  slates 
already  have  been  involving  the  public 
in  the  decisionmaking  process  for  UST 
cleanups  for  many  years.  For  example, 
many  slates  already  allow  for  public 
access  to  their  site  files  and  those  most 
affected  by  the  release  are  usually  kept 
well  informed  through  personal  contacts 
with  the  stale  response  staff. 


8.  OuI-of-Senice  UST  Systems  and 
Closure  (J  281.36) 

EPA  has  concluded  that  UST  systems 
temporarily  or  permanently  closed  can 
pose  a  significant  threat  to  human 
health  and  the  environment  if  they  are 
not  managed  properly.  To  be  no  less 
stringent  in  this  program  element,  the 
state  must  demonstrate  that  it  can 
satisfy  two  objectives:  (1)  Releases  from 
temporarily  closed  UST  systems  must  be 
minimized,  and  (2)  future  releases  must 
be  prevented,  and  existing  conditions 
needing  corrective  action  identified  and 
corrected  at  permanent  closure.  EPA 
believes  these  goals  can  be  met  in 
different  ways. 

To  ensure  that  releases  are  minimized 
from  temporarily  closed  UST  systems, 
the  state  must  mandate  that  the  general 
operating  requirements  continue  to  be 
practiced  (S  281.36(a)ll)).  For  those 
tanks  where  product  remains  in  the  UST 
system,  the  release  detection,  corrosion 
protection,  reporting,  and  release 
response  and  corrective  action 
requirements  must  be  followed  lo 
achieve  these  general  operating 
requirements  A  state  may  allow  release 
detection  requirements  to  cease  if  all 
product  is  removed  from  temporarily 
closed  UST  systems  (§  281.36(a)(2)). 

Another  aspect  of  the  closure 
objective  states  that  each  UST  system 
must  be  closed-off  to  outside  access  if  it 
is  temporarily  closed  (§  281.36(a)(3)). 
Although  this  was  not  addressed  in  the 
proposed  objective,  it  is  included  in 
today's  final  rule  in  o.''der  to  follow  more 
closely  the  mtent  of  the  corresponding 
technical  standards  in  this  area.  The 
objective  refiects  the  underlying  concern 
in  the  fmal  technical  standards  that  a 
tank  temporarily  closed  for  extended 
periods  of  time  could  (unknov«i  to  the 
owner  and  operator)  be  tampered  with 
or  misused  as  a  waste  sump  or  storage 
pit.  or  otherwise  become  the  source  of 
accidents  dunng  the  period  of  temporary 
closure.  To  be  able  to  salisfj,-  Ihis  aspect 
of  the  objective,  the  stale  program  must 
specify  when  a  lank  system  is 
considered  to  be  temporarily  closed  due 
to  the  fact  that  it  has  been  removed  from 
service. 

EPA's  final  technical  standard 
specifies  that  the  tank  must  be  closed- 
off  from  outside  access  if  the  UST 
system  is  temporarily  closed  for  greater 
than  3  months.  The  objective  has  been 
written  to  allow-  some  state 
administrative  discretion  as  to  whal 
defines  an  "extended  period  of  time"  for 
temporary  closure.  Thus,  while  this 
means  that  states  will  not  be  held 
strictly  to  the  90-day  time  period 
specified  in  the  final  lechnical  standards 
for  closing  off  outside  access  to  the  tank. 


the  state  still  must  establish  clearly 
when  temporary  closure  begins  in  order 
to  meet  this  objective-  Also,  the  longer  a 
state  allows  for  a  defmition  of 
"temporary",  the  less  likely  they  will  be 
able  to  demonstrate  that  they  are  no  less 
stringent  m  this  area. 

EPA's  final  technical  standards  set  a 
maximum  limit  of  1  year  for  allowing 
unprotected  tanks  to  be  closed 
temporarily,  unless  the  implementing 
agency  allows  a  longer  time  period  on  a 
sIte-by-site  basis.  This  time  period 
limitation  is  primarily  lo  make  sure  that 
permanfnt  closure  takes  place,  and  the 
casual  temporarv  abandonment  of 
numerous  unprotected  USTs  for 
extended  periods  of  time  is  thereby 
avoided.  Although  this  subject  also  was 
not  addressed  m  the  proposed  objective, 
it  is  included  in  the  final  objective  lo 
more  closely  reflect  the  intention  of  the 
final  technical  standards.  To  meel  this 
objective,  the  state  must  ensure  that 
unprotected  UST  systems  do  not  remain 
out  of  service  for  more  than  one  year.  A 
state  may  choose  to  allow  extensions  to 
this  one  year  limit  tn  which  case  the 
state  must  require  that  a  site  assessment 
be  conducted  to  make  sure  that  a 
release  has  not  already  occurred  from 
the  UST  system.  The  time  limit  for  the 
temporary  closure  of  USTs  has  been  set 
at  one  year  to  ensure  that  owners  and 
operators  of  unprotected  USTs  that  are 
unused  are  held  responsible  for 
protecting  the  UST  system  from 
corrosion  or  permanently  closing  it.  If 
Ihe  unprotected  UST  system  is  new  or 
has  been  protected  from  corrosion,  then 
the  tank  may  remain  temporarily  out  of 
service  for  an  indefinite  period  of  time 
(altJiough  the  other  requirements  for 
temporary  closure  still  apply). 

Adverse  environmental  and  public 
health  impacts  at  all  permanently  closed 
UST  systems  may  be  caused  by  future 
releases  as  well  as  past  releases.  To 
avoid  these  impacts,  the  state  mus-.i 
mandate  that  regulated  substances  and 
accumulated  sludge  be  removed  prior  to 
closure  and  that  the  site  condition 
around  the  UST  system  be  assessed.  To 
determine  if  there  are  any  present  or 
past  releases  at  closure,  the  stale  should 
ensure  that  the  condition  of  the  site 
below  the  UST  system  is  evaluated  by 
the  owner  and  operator.  This  evaluation 
can  be  done  by  any  of  the  methods 
allowed  at  the  federal  level  or  approved 
by  the  state  as  protective  of  human 
health  and  the  environment.  The  state 
may  choose  to  hold  owners  and 
operators  responsible  for  using 
appropriate  national  codes  of  practice  or 
specify  the  particular  steps  needed  lo 
ensure  a  tank  is  completely  emptied  and 
cleaned. 
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EPA*«  technical  standard  for  closure 
also  mandates  notification  b«fore 
permanent  closure  so  that  a  state  or 
local  inspector  may  choose  to  be 
present.  For  purposes  of  program 
approval  the  state  is  only  required  to 
have  owners  and  operators  report  al  the 
time  of  closure.  EPA  has  concluded  pnor 
notification  is  not  essential  to  achievmg 
the  underlying  objective  m  this  area, 
particularly  if  a  state  has  established  a 
different  method  of  compliance 
monitonng  and  has  decided  that  notice 
before  closure  is  unnecessary  under  th-it 
approach.  If  the  site  assessment 
confirms  the  existence  of  a  release 
requinng  some  corrective  action,  then 
release  response  and  corrective  action 
requirements  must  be  followed. 

9.  Financial  Responsibility  (}  281.37— 
Reserved) 

.\q  important  objective  of  the  federal 
program  is  that  owners  and  operators  of 
UST  systems  containing  petroleum  have 
adequate  financial  responsibibty  to 
undertake  corrective  action  and  meet 
third-party  liability  claims.  An  objective 
for  financial  responsibility  was 
proposed  in  the  December  23. 1987 
Supplemental  Notice.  "Hie  federal  law 
mandates  $1  million  per  occurrence  w  i  th 
appropriate  aggregate  amounls  as  the 
minimum  level  of  assurance  needed  by 
most  owners  and  operators  of  petroleum 
L'ST  systems  to  meet  cleanup  and 
liability  costs  for  a  one-time  release  The 
final  objective  in  this  area  will  be 
provided  at  a  later  date  when  the  final 
technical  requirements  for  financjal 
responsibility  are  promulgated  by  EP,-\ 
Slates  will  need  to  be  no  less  stringent 
in  this  area  to  be  able  to  receive 
proRram  approval  from  EPA. 

10  Fuiancial  Responsibility  for  UST 
Systems  Containing  Hazardous 
Substances  (§  281.38— Reserved) 

EPA  18  also  developing  financial 
responsibility  requirements  for  USTs 
containing  hazardous  substances.  These 
regulations  will  require  owners  and 
operators  to  maintain  evidence  that 
funds  are  readily  available  in  the  event 
of  a  release  from  their  USTs  to  pay  for 
the  costs  of  corrective  action  and  third- 
party  liability  for  property  damage  and 
bodily  injury-  On  February  9. 1968.  EPA 
issued  an  Advance  Notice  of  Proposed 
Rulemaking  for  financial  responsibility 
requirements  for  USTs  containing 
hazardous  substances  (53  FR  38181  In 
this  advance  notice  of  proposed 
rulemaking,  ElPA  solicited  commpnts 
and  information  about  the  appnsches 
under  consideration.  The  Agency 
intends  to  propose  financial 
responsibility  requirements  for  USTs 
cnnlainmg  hazardous  substances  in  the 


near  hjture.  and  at  that  time,  a  federal 
objective  for  such  requirements  will  also 
be  proposed  for  purposes  uf  state 
program  approval. 

Until  these  requiremenl.s  are  finalized. 
KPA  18  reserving  this  section  of  today's 
state  program  approval  rule  for  this 
federal  objective.  For  a  slate  to  receive 
program  approval,  a  state  does  not 
currently  need  to  have  the  authority  to 
wnle  finaocial  reaponsibihty 
requirements  for  USTs  containing 
hazardous  substances  f  luwever,  if  a 
state  plans  to  regulate  UST  systems 
cnntaming  hazardous  substances  in  the 
stale  program,  then  the  slate  bhould 
consider  obtaining  the  necessary 
authonty  m  the  near  future.  When  EPA 
promulgates  final  requirements  fur 
financial  responsibihly  for  UST  systems 
containing  hazardous  substances,  each 
state  with  an  approved  program  will 
have  to  submit  a  revision  that 
incorporates  corresponding  changes  into 
Its  state  program. 

D  Subpart  O — Adt^untp  Enforcement  of 
Comphatice  (§§28140  ihrou.^h  28143) 

In  the  April  17. 1987  proposed  rule,  the 
Agency  set  minimum  requirements  for 
sfates  seeking  to  demonstrate  adequate 
enforcement  of  compliance  for  program 
approval.  In  the  proposed  §S  281.30 
thnjugh  281.3Z  the  Agency  sel  forth 
three  categories  of  requirements:  (1) 
Legal  authorities  and  procedures  for 
collecting  and  maintaining  data  on  the 
regulated  community:  (2]  legal 
authorities  for  enforcement  that  must  be 
."ivailable  to  the  implementing  agency: 
and  (3)  options  for  either  prncpdural 
r*;quirements  or  legal  authon'ies  for 
public  participation.  Section  281  33  of 
the  proposed  rule  set  requirements  for 
shanng  of  information.  The  Agency 
received  several  comments  on  this 
subpart  of  the  proposal  and  is  today 
clanfying  in  the  final  rule  its 
expectations  of  what  constitutes 
adequate  enforcement  of  compliance  for 
purposes  of  state  program  approval.  The 
final  requirements  are  discussed  in 
detail  in  this  section  of  the  preamble 

In  summary,  under  todav's  final  rules 
(55  281  40  through  281  43|,'stales  must 
have  adequate  compliance  monitoring 
authority  so  that  tank  owners  or 
operators  can  be  required  by  the  state  to 
furnish  information  related  to  their 
tanks  and  conduct  monitoring  or  testing. 
States  must  also  have  authority  to  enter 
and  inspect  any  site  subject  to 
regulation.  In  addition,  a  stale  must 
have  procedures  for  Inspections: 
evaluation  of  records,  recordkeeping; 
enforcement  against  violators:  and 
encouraging  cititen  reports  of  suspected 
violations.  A  state  must  also  have 
enforcement  authority  sufficient  to: 


Immediately  restrain  violators  or 
potential  violators  by  order  or  by  suit; 
sue  in  a  court  of  competent  jurisdiction. 
and  assess  or  sue  to  re<;over  civil 
ponalttcs  and  procedures  to  implement 
these  authorities  Finally  a  stale  must 
provide  for  public  participation  in 
enforcement  proceedings  by  using  one 
of  three  public  participation  options: 
Providing  one  of  two  types  of  authority 
to  allow  citizen  intervention  in  civil 
actions;  or  more  general  public 
involvement  procedures  in  comphaace 
monilonng  and  enforcement  actions. 

in  the  preamble  to  the  proposed  rule 
(52  FR  12H5*i).  the  Agency  requested 
comments  on  how  it  should  evaluate 
compliance  monitoring  and  enforcement 
procedural  requirements  m  stale 
programs,  for  example,  m  the  form  of 
broad  ob)ectiV6s  or  specific 
requirements.  Many  commenters 
expressed  concern  regarding  the  amouol 
of  flexibility  to  be  allowed  in  developing 
state  enforcement  programs.  Several 
commenters  requested  that  stales  only 
be  required  to  meet  broad  objectives  in 
the  regulations  or  in  guidance  One 
commenter  asked  that  enforcement 
procedural  requirements  be  clearly 
outlined  and  defined. 

In  response  to  the  comments,  the 
Agency  is  clarifying  its  expectations  for 
the  requirements  ffir  adequate 
enforcement  of  compliance.  In 
developing  the  requirements  for 
adequate  enforcement,  the  Agency 
seeks  to  maintain  flexibility  in 
approving  a  variety  of  state  programs. 
and  encourages  slates  lu  use  innovative 
approaches  in  raonitonng  compliance 
and  carrying  out  enforcement  actions. 
Consistent  with  that  mtent  today's 
regulations  Ju  nut  mandate  the  detaiU 
of  compliance  monitoring  and 
enforcement  pro<;edure8  for  purposes  of 
program  approval.  Instead,  the 
regulations  set  forth  certain  authorities 
and  programs  ur  procedural  areas  that 
should  enable  a  statt  program  tu 
demonstrate  adequate  enforcement  of 
compliance  with  its  technical 
requirements 

(Note  that  the  insertion  of  the  no  less- 
stringent  criteria  (in  Subpart  C  S  281.30 
of  the  final  Tuia]  has  caused  thi; 
adequate  enforcement  requirements  to 
be  reorganized  into  Subpart  D.  §§  281.40 
to  281.43  of  the  final  rule  ) 

1.  Requirements  for  a  Gomphance 
Monilonng  Program  15  281.40] 

a  Legal  authortltps  for  compliance 
(§281  40(qHc}1  Proposed  5  281.30  (a) 
and  (b)  required  that  slate  employees 
have  the  authority  to  obtain  from  an 
owner  or  operator  any  information  on 
their  USTs  necessary  to  determine 
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compliance.  State  employees  must  also 
have  the  authority  to  require  the  owner 
or  operator  to  conduct  monitoring  or 
testing,  and  the  authority  to  enter  the 
site  to  conduct  such  testing  themselves. 

One  commenter  suggested  thai  these 
authorities,  particulariy  the  authority  to 
require  the  owner  or  operator  to  conduct 
testing,  will  place  unnecessary  burdens 
on  the  owner  and  operator.  The  Agency 
believes  that  these  authorities,  which 
are  analogous  to  federal  authorities 
under  Subtitle  I,  are  necessary  to  ensure 
that  states  have  the  means  of  monitoring 
compliance,  gathering  necessary 
information,  and  assessing  the  potential 
risk  to  human  health  and  the 
environment.  The  Agency  is 
promulgating  the  language  of  these 
sections  substantially  as  proposed. 

The  Agency  is  clarifying  today  the 
intent  of  this  section  by  making  two 
changes.  First,  the  term  "employee  of  the 
state"  as  it  appeared  in  proposed 
5  281,30(a)  has  been  replaced  by  the 
language  of  Subtitle  I.  Section  9005. 
which  provides  for  such  inspection 
authority  for  "any  officer,  employee,  or 
representative  or  the  Environmental 
Protection  Agency  duly  designated  by 
the  Administrator  *  *  *  or  any  officer. 
employee,  or  representative  of  a  state 
with  an  approved  program."  Since  the 
proposal,  the  Agency  has  become 
concerned  that  the  term  in  the  statute 
may  be  construed  to  be  broader  in  scope 
than  "employee";  thus,  for  purposes  of 
the  final  rule,  the  Agency  has 
substituted  (he  law's  more  inclusive 
language.  Because  of  the  nature  of  the 
regulated  universe,  many  stales  are 
likely  to  depend  on  personnel  other  than 
state  employees  to  inspect,  monitor,  and 
test  UST  systems.  For  example,  the 
implementing  agency  may  delegate  such 
responsibility  to  the  local  building 
inspector  or  fire  marshal.  Because  the 
Agency  did  not  intend  to  restrict  the 
original  authority  provided  by  the 
statute  to  only  employees  of  the  state, 
the  term  "employee"  is  being  replaced 
by  "representative"  in  the  final  rule's 
5  281.40(a}.  The  term  "employees"  is 
being  replaced  by  "representative"  in 
the  final  rule's  §  281.40[b)  for  the  same 
reasons. 

Second,  in  order  to  be  consistent  with 
the  terms  and  definitions  found  in  40 
CFR  28012,  and  the  wording  used  in  the 
rest  of  the  technical  standards  finalized 
elsewhere  today,  the  Agency  is 
replacing  the  phrases  "his/her  tanks, 
tank  contents,  and  associated 
equipment"  in  proposed  §  281.30  (a)  and 
(b)  with  the  more  concise  term,  "the 
UST  syslem",  in  the  final  rule's  5  281.40 
(a)  and  (b).  This  change  does  not  alter 
the  substantive  meaning  of  the 


requirement.  The  phrases  "underground 
storage  tank  *  and  "undei^round  storage 
tank  program"  in  §  281.30{b]  of  the 
proposed  rule  were  replaced  with  "UST 
syslem"  in  the  final  rule's  6  261  40(c]  for 
the  same  reason. 

6.  Procedures  for  compliance 
monitoring  (§§  282.40  (d)  through  (g)}. 
Proposed  5  281.30  (c)  through  (g)  set 
requirements  for  compliance  monitoring 
programs,  including  inspections  and 
record  reviews.  Several  commenters 
requested  that  the  Agency  clarify  its 
expectations  regarding  a  compliance 
monitoring  program.  These  commenters 
were  primarily  concerned  thai  the 
Agency  may  be  restricting  flexibility  in 
developing  compliance  monitoring 
programs  by  requiring  certain  types  and 
numbers  of  inspections  under  these 
programs.  Furthermore,  these 
commenters  were  concerned  that  the 
proposed  regulatory  language  could  be 
interpreted  as  requiring  resource- 
intensive  activities,  such  as  a  minimum 
number  of  scheduled  inspections  and 
comprehensive  surveys  of  all  UST 
systems. 

Although  the  proposed  regulations  set 
general  requirements  for  a  compliance 
monitoring  program,  the  Agency  did  not 
intend  thai  states  must  develop  a 
"traditional"  inspection  and  record 
collection  program  for  purposes  of  state 
program  approval.  In  particular,  the 
Agency  has  no  intention  of  requiring 
states  to  undertake  a  specific  number  of 
inspections,  record  reviews,  or 
enforcement  actions.  As  discussed 
above,  the  Agency's  Intention  was  and 
still  is  to  provide  the  states  with 
maximum  flexibUity  consistent  with 
statutory  requirements.  Thus,  the 
Agency  intends  to  approve  programs 
with  Innovative  approaches  to  gathering 
compliance  data  as  long  as  they 
adequately  ensure  compliance.  Such 
compliance  monitoring  and  inspection 
programs  may  range  from  programs  thai 
target  portions  of  the  tank  population,  to 
programs  that  use  permitting.  The 
Agency  is  clarifying  this  intent  in  the 
final  rule  by  making  several  changes  lo 
proposed  %%  281.30  (dHgl-  These 
requirements  and  associated  comments 
are  addressed  in  greater  detail  below. 

■  Requirements  for  record  collection 
(§  281.40(d)).  Proposed  §  281.301c) 
required  states  to  have  procedures  for 
receiving,  evaluating,  and  investigating 
all  records  and  reports  and  for 
investigating  failure  to  submit  these 
reports.  The  Agency  is  promulgating  the 
language  of  this  section — now  numbered 
§  281 .40|d)— substantially  as  proposed. 

Comments  on  this  section  expressed  a 
genera]  concern  that  the  requu-ements 
may  be  resource- in  tensive.  One 


commenter  requested  clarification  on 
how  the  proposed  requirements  would 
be  interpreted.  Specifically,  the 
commenter  asked  how  it  might 
determine  if  an  owner  or  operator  failed 
to  submit  records,  and  what  proportions 
of  those  identified  must  be  investigaled. 
The  Agency  believes  that  it  is  neither 
desirable  nor  necessary  to  promulgate 
additional  requirements  that  specify 
procedures  for  receipt  and  investigation 
of  required  records  and  reports.  The 
general  wording  in  the  final  rule  was 
retained  in  order  to  provide  maximum 
nexibility  for  stales  in  developing  these 
programs.  In  response  to  the 
commenters'  concerns,  it  is  the  Agency's 
intent  to  encourage  states  to  develop  a 
potentially  wide  range  of  procedures 
that  allow  the  implementing  agency  to 
identify  owners  and  operators  who  have 
not  submitted  required  records  and 
reports. 

Consistent  with  this  approach,  the 
Agency  has  not  specified  procedures  for 
identi^ing  noncompliance.  Therefore,  m 
promulgating  S  281 .40(d).  the  Agency  is 
clarifying  its  intent  by  deleting  the  word 
"all"  from  the  language  in  the  proposal. 
Section  261.40(dl.  as  promulgated. 
requires  states  to  develop  procedures  for 
evaluating  records  and  reports  bul  does 
not  specify  the  number  or  percentage  of 
reporis  to  be  evaluated. 

For  further  clarification,  the  Agency  is 
also  deleting  the  word  "possible"  from 
the  phrase  "possible  enforcement" 
"Possible  "  was  removed  because  it  was 
only  needed  where  "all"  records  had  to 
be  evaluated,  but  this  final  action  does 
not  change  the  meaning.  The  Agency 
believes  that  the  discretion  to  undertake 
an  enforcement  action  is  inherent  in  the 
slate's  authority  to  run  the  program. 

The  proposal  established  that  state 
programs  "must  provide  for 
investigation  for  enforcement  of  failure 
to  submit  these  records  and  reports", 
and  today  the  Agency  is  removing  the 
phrase  "for  investigation"  from  the  final 
wording  in  §  281.40[d}  to  clarify  its 
intent  not  to  Umit  specific  means  of 
enforcement.  Under  the  final  rule,  the 
implementing  agency  must  have  a 
program  for  investigating  owners'  or 
operators'  failure  to  submit  records  or 
reports  for  purposes  of  determining 
whether  enforcement  is  warranted.  The 
Agency  thus  clarifies  that  the  slates 
have  discretion  lo  determine  whether. 
when,  and  by  what  means  such  failure 
warrants  further  investigation  and 
enforcement  actions. 

•  Requirements  for  inspection 
procedures  (§  28240  (e)(2j  and  (e)(2)}. 
The  proposed  §  261.30(d)  required  states 
to  have  inspection  and  surveillance 
procedures,  including  periodic 
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:;ispeotion8,  lo  ensure  compliance  with 
program  requirements.  For  clarification, 
the  proposed  §  281.30  (d)  and  (e)  have 
bppn  renumbered,  respectively,  as 
5  281.40(el(l)  and  3  381.40(eJ(2). 

The  Agpncy  received  a  number  of 
1  umments  on  these  proposed 
requirements,  particularly  the  definition 
of  "shall  maintain  a  program  for 
periodic  inspections."  Many 
commenters  were  concerned  about  the 
resources  that  would  be  necessary  to 
implement  a  traditional  inspection 
program  with  respect  to  the  UST 
universe.  One  commenler  requested  that 
the  Agenry  specify  the  number  of 
inspections  to  be  accomplished  within  a 
given  time  penod  and  the  frequency  of 
inspections.  The  Agency  agrees  with  the 
cnmmenters  that  the  requirements  for 
.nspection  and  surveillance,  as 
proposed,  could  suggest  that  a 
•raditional  inspection  pros^ram  is 
rpcii_:ired  for  program  approval,  which 
would  be  impossibly  resource-intensive 
liiven  the  targe  UST  universe.  This  was 
not  the  Agency's  intent.  Therefore,  the 
final  rule's  requirements  hav*?  changed 
ihe  wording  of  the  proposed  i  2B1.30(dl 
!q  clarify  that  greater  flexibility  is 
available  in  this  area  for  purpose  of 
dpproving  state  programs 

In  promulgating  §  281  4<:)(eHl)  today, 
tne  Agency  has  retained  the  general 
requirement  that  the  state  has 
inspection  procedures,  but  has  replaced 
'.^,e  description  of  "penodic  ■  inspections 
with  "systematic"  inspections.  The 
Agency  has  promulgated  a  requirement 
for  "systematic"  inspections  to  clarify 
i!s  expectations  with  regard  lo  slate 
inspection  programs.  The  Agency 
expects  slates  to  conduct  inspections 
but  has  chosen  not  to  mandate  a 
particular  number  of  inspections  within 
a  specified  time  penod.  Instead,  the 
Agency  encourages  slates  to  develop  a 
method  for  determining  when  to  conduct 
mapections  and  encourages  other,  more 
innovative  methods  of  determining 
compliance  Examples  of  systematic 
inspection  programs  include  targeting 
inspections  to  certain  lank  groups  or 
tank  activities  (for  example,  at  closure) 
and  developing  permitting  programs. 

in  the  preamble  lo  the  proposed  rule, 
the  Agency  requested  comment  on  the 
need  for  requinng  enforcement 
procedures.  One  commenter  noted  that 
states'  legal,  procedural,  and 
institutional  processes  and  structures 
are  relevant  to  assessing  adequate 
enforcement  The  Agency  agrees  thai  an 
adequate  enforcement  program  must  not 
only  have  the  legal  authorities  to  carry 
out  enforcement  actions,  but  also  the 
procedures  for  exercising  these 
authorities.  To  clarify  that  mtenl.  the 


Agency  has  added  lo  S  281  40(e)(1),  the 
requirement  that  states  provide  for 
enforcement  of  failure  to  comply  with 
program  requirements.  This  requirement 
is  consistent  with  final  {  261.40(d). 
which  requires  that  states  not  only  have 
procedures  for  receipt  of  records  and 
reports  but  also  provide  for  enforcement 
of  failure  to  submit  such  documents.  In 
addition,  this  requirement  wdl  ensure 
that  the  regulated  community  and  the 
public  are  provided  with  an  opportunity 
to  learn  what  procedures  will  be  in 
effect  m  the  state. 

The  proposed  5  281.30fe}  set 
requirements  for  the  manner  in  which 
compliance  monilonng  information  will 
be  gathered.  The  purpose  of  these 
requirements  was  to  ensure  thai  all 
types  of  state  inspection  procedures 
were  conducted  in  a  manner  that  will 
produce  evidence  admissible  in  court. 
Stales  are  expected  to  be  well  aware  of 
the  need  to  conduct  inspections  properly 
for  these  reasons,  and  should  be  easily 
able  lo  demonstrate  compliance  with 
this  requirement.  No  comments  were 
received  on  this  requiremenl.  and  the 
Agency  is  making  adjustments  only  lo 
remain  consistent  with  the  changes  to 
the  inspection  program  requirement,  as 
described  above,  and  renumbering  the 
subsection  to  emphasize  its  purpose  as 
an  addendum  to  the  previous 
requirement. 

•  Requirements  for  public  reporting 
(§281.40(fil  Section  281.30(f)  of  the 
proposed  rule  required  states  to  develop 
a  program  for  encouraging  and 
processing  public  reports  of  violations. 
The  purpose  of  the  proposed 
requirement  was  to  ensure  that  slate 
appliCftnts*  efforts  to  monitor 
compliance  were  open  (o  this  important 
additional  source  of  information 
regarding  compliance  Several 
commenters.  however,  did  not 
understand  the  purpose  and  scope  of 
this  rffqutrement.  One  commenter 
requested  clarification  on  what  type  of 
Citizen  complaints  had  lo  be  addressed 
by  the  program.  For  example,  would 
speculation  concerning  a  possible 
violation  be  considered  a  complaint  thai 
must  be  investigated? 

The  final  requirements  hnve  been 
revised  to  ensure  that  states  develop 
programs  that  respond  to  public  reports 
of  both  speculated  or  confirmed 
violations.  The  purpose  of  this 
requirement  is  lo  encouraj^^e  citizens  to 
provide  information  to  implementing 
agencies — for  example,  report  a 
suspected  release — that  may  be  crucial 
to  early  response,  mvpatigation.  and 
compliance  efforts  by  the  implementing 
agency.  Such  a  program  is  particularly 
crucial  in  light  of  the  large  UST  universe 


and  the  impractlcality  of  large-scale 
enforcement  efforts.  This  clurificalion  of 
the  scope  of  this  requirement,  however, 
is  not  intended  by  the  Agency  to  require 
stales  to  develop  a  substantial  public 
outreach  program.  On  the  contrary, 
providing  a  telephone  line  for  citizens  lo 
call  if  they  suspect  a  leak  or  other 
violations  would  be  Ihe  basic  kind  of 
program  thai  will  meet  this  requirement 
Accordingly,  the  Agency  has  reworded 
S  281.40(fj  of  the  final  rule  to  clarify  that 
state  investigation  procedures  must 
allow  for  follow-up  on  lips  and  other 
reports  and  complaints  to  determine 
their  validity.  The  Agency,  however,  is 
not  promulgating  specific  requirements 
concerning  such  a  program,  and  states 
are  encouraged  to  adopt  follow-up 
procedures  that  are  tailored  lo  their 
specific  UST  programs. 

•  Requirements  for  monitoring 
compliance  over  time  (§  281.40fg)). 
Section  281 .30|g)  of  the  proposed  rule 
required  stales  to  maintain  a  "program 
which  is  capable  of  making 
comprehensive  surveys  of  all  facilities 
and  activities  subject  lo  regulations." 
and  that  any  resulting  compilation, 
index,  or  inventory  of  such  facilities  be 
made  available  to  EI'A  upon  request. 

Many  commenters  objected  lo  this 
requirement  because  of  the  significant 
resource  demands  it  would  impose  on 
the  states.  In  particular,  one  commenter 
was  concerned  about  having  to  maintain 
the  capabilities  to  conduct 
"comprehensive  surveys  of  alt  facilities 
and  activities."  and  because  this  would 
be  extremely  resource-intensive,  the 
commenter  asked  for  more  guidelines  in 
implementing  this  requirement.  Another 
commenter  questioned  the  requirement 
for  approvable  states  to  provide  EPA, 
upon  request,  an  inventory  or  list  of 
facilities  in  violation  of  UST 
requirements,  because  it  would  be 
hurden.some  and  unnecessary. 

The  primary  purpose  of  this 
requirement,  as  propo.sed.  was  to  ensure 
that  stales  are  able  lo  assemble 
information  on  the  regulated  community 
that  can  be  used  to  measure  their 
compliance  status.  This  requirement  is 
based  on  section  9002  of  Subtitle  I. 
which  mandates  Ihe  establishment  of 
state  inventories,  and  the  necessity  of 
such  inventories  for  effective 
compliance  monitoring.  The  Agency 
intended  lo  allow  stales  flexibility  in 
determining  how  extensive  the  survey 
undertaking  must  be.  provided  that  they 
achieve  the  purpose  of  measuring 
compliance.  In  response  to  concerns  of 
the  commenters,  and  to  clartfy  its  intent, 
the  Agency  has  substantially  altered 
proposed  i  281.30(g)  by  deleting  the  first 
sentence  pertaining  to  a  program  for 
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making  "comprehensive  surveys."  The 
final  rule  simply  requires  that  a  stale 
program  must  maintain  the  dale 
collected  through  inspections  and 
evaluation  of  records  in  a  manner  that 
allows  Ihe  implementing  agency  lo 
monitor  over  time  the  compliance  status 
of  the  regulated  community. 

Section  281.40(g)  also  requires  that 
states  make  any  compilation,  index,  or 
inventory  of  such  facilities  and  activities 
available  to  EPA  upon  request-  With 
respect  to  the  commenler  who 
questioned  the  necessity  of  using  such 
inventories  to  oversee  stale  actions,  the 
Agency  wishes  lo  clanfy  that  this 
requirement  was  not  intended  to  be 
used  as  an  oversight  tool.  Although  the 
Agency  is  promulgating  this  part  of  the 
requirement  as  proposed,  the  Agency 
does  not  intend  to  request  submission  of 
this  information  on  a  regular  basis  and 
will  negotiate  specific  reporting 
requirements  with  Ihe  states  as  part  of 
Ihe  MOA  and  the  annual  state  grant 
process.  The  Agency  prefers  that 
reporting  of  information  on  state 
enforcement  programs  be  managed 
through  the  MOA  between  the  state  and 
the  EPA  Regional  Administrator.  The 
Regions  will  negotiate  specific  reporting 
requirements  with  each  of  iheir  stales 
and  wiU  incorporate  those  requirements 
into  the  Slate  Grant  Workplan. 

•  Requirements  for  updating  of 
notification.  The  preamble  to  the 
proposed  rule  (52  FR  12857)  described 
how  Ihe  Agency  considered  and  rejected 
requiring  states  to  include  a  requirement 
for  updating  UST  notification 
information  by  owners  and  operators  as 
a  condition  of  slate  program  approval. 
This  issue  was  raised  in  the  proposal  in 
the  context  of  adequate  enforcement  of 
compliance:  however,  the  Agency 
considers  it  lo  be  primarily  a  no  less 
stringent  issue.  This  issue  is  discussed 
earher  in  today's  preamble  in  section 
C2. 

2.  Requirefflenta  for  Enforcement 
Authority  (5  281.41) 
The  proposed  §  281.31  eslablished 

requiremenis  for  legal  authorities  for 
enforcement.  The  Agency  proposed  that 
slates  demonstrate  some  specific 
enforcement  authorities  as  a  condition 
of  program  approval.  This  was  to  ensure 
that  states  have  sufficient  authorities  to 
carry  out  an  enforcement  program  in 
heu  of  the  federal  program.  The  final 
rule  includes  only  a  few  changes  lo  the 
proposed  requirements. 

The  proposed  S  281, 31(a)  specified  ihe 
authorities  necessary  to  implement 
remedies  for  violations  of  stale  program 
requirements.  Section  281.31(a)(1) 
required  thai  states  have  the  authority 
to  issue  a  temporary  restraining  order 


that  would  prevent  violators  or  potential 
violators  by  order  or  by  suit  from 
engaging  in  unauthorized  activity  that  is 
endangering  or  causing  damage  to 
public  health  or  the  environment.  One 
commenter  requested  that  the  Agency 
define  "unauthorized  activity".  This 
term  is  intended  to  include  any  activities 
that  result  in  noncompliance  with  the 
regulations.  The  Agency  is  promulgating 
this  requirement — now  numbered 
§  281.41(a) — substantially  as  proposed. 

Section  281.31(a)(2)  m  the  proposed 
nile  required  that  stales  have  authority 
lo  sue  in  a  court  of  competent 
jurisdiction  for  a  preUminary  or 
permanent  injunction.  The  Agency 
received  no  comments  on  this  section 
and  is  promulgating  the  requirement  as 
proposed.  Both  this  section  and 
§  2B1. 31(a)(1)  in  the  proposed  rule — now 
numbered  $  2ai.41(alll)  and  (a)(2)— are 
standard  legal  authorities  and  are  often 
located  in  a  general  enforcement  statute. 
The  Agency  expects  ihat  most  slates 
should  be  able  to  easily  satisfy  these 
requirements. 

Section  281.31(a)(3)  of  the  proposed 
rule  set  the  authorities  that  stales  were 
required  lo  have  to  recover  civil 
penalties.  In  this  section,  the  Agency 
required  slates  lo  be  able  lo  recover 
civil  penalties  for  failure  lo  notify  or  for 
submitting  false  notification  information 
■'up  10  at  least  SlO.OOO  per  lank."  For 
failure  lo  comply  with  state 
requirements  or  slijndards.  the  penalties 
were  required  to  be  assessible  "up  to  al 
least  SlOXXK) "  for  each  tank  for  each  day 
of  violation. 

The  Agency  received  a  number  of 
comments  concerning  the  penalty 
authorilies.  particularly  regiarding  the 
phrase  "up  lo  al  least  SlO.000"  for  each 
day  of  violation  of  state  requirements. 
Several  commenters  interpreted  the  rule 
lo  mean  that  EPA  was  dictating  a 
minimum  civil  penalty  of  $10,000.  These 
commenters  argued  that  the 
determination  of  whether  civil  penalties 
are  necessary  for  effective 
implementation  should  be  made  at  the 
stale  level. 

The  Agency  agrees  with  Ihe 
commenters  that  the  proposed  language 
in  this  section  was  unclear  as  written, 
and  is  clarifying  that  the  intent  is  lo 
require  states  to  have  authority  to 
asse.ss  a  wide  range  of  penalties  cither 
for  each  violation  or  for  each  tank 
system  for  each  day  of  violation. 
Therefore,  the  Agency  is  promulgating 
this  revised  section  as  §  281  41(a)(3)  of 
Ihe  final  rule  lo  require  Ihat  slates  "be 
capable  of  assessing  avtl  penalties  up 
lo"  the  requisite  amount  per  violation  or 
for  each  iank  for  each  day  of  violation. 
One  commenter  requested  thai  EPA 
lower  ihe  limit  for  the  penalty  authority 


from  SlO.OOO  to  $5,000  for  each  tank  for 
each  day  of  violation  and  suggested  thai 
a  S5.000  penalty  level  was  sufficient  to 
promote  comphance.  The  Agency  agrees 
with  this  commenler  and  has  changed 
the  requirement  for  civil  penalties 
accordingly.  The  penalty  level  was 
originally  set  al  SlO.OOO  for  each  tank  for 
each  day  of  violation  to  reflect  the 
penalty  authority  that  Congress 
provided  to  EPA  for  enforcement  of  the 
federal  program.  Slates,  however,  do  nol 
necessarily  have  lo  have  the  same 
penally  level  authority  lo  run  an 
adequate  UST  program.  A  high  penally 
level  is  often  used  as  an  incentive  for 
compliance,  and  generally  stales  do  not 
actually  ever  exercise  this  authority  to 
the  full  amount.  In  addition,  much  of  the 
regulated  community  consists  of  small 
businesses,  therefore  a  $5,000  penally 
level  is  more  than  adequate  to  promote 
compliance.  EP.A  notes  that  most  states 
already  have  the  authority  to  assess 
SS.OOO  for  each  \Toiation  The  language 
change  in  this  section  is  also  consistent 
with  the  Agency's  intent  to  allow  stales 
flexibility  in  carrying  out  enforeement 
actions.  Under  the  promulgated 
§  281.41(a)(3).  st.^lps  may  determine 
during  specific  enforcement  actions  thai 
a  lower  penalty  may  be  sufficient  to 
ensure  compliance  and  similarly  are  not 
restricted  to  S5.000  for  each  lank  for 
each  day  of  violation  as  a  maximum 
penalty  if  additional  authonty  is 
obtained.  Thus,  EPA  expects  that  e  slate 
will  evaluate  violations  on  a  case-by- 
case  basis,  and  enforce  fines  according 
to  the  seventy  of  environmental  hazard, 
the  intentions  of  the  owner  and 
operator,  a  history  of  past  violation?,  or 
other  extenuating  circumstances. 

The  proposed  5  281.31  fb)  and  (cl— 
now  §  281.41  (b)  and  (c)  in  the  final 
rule — required  standard  enforcement 
authorities  regarding  burden  of  proof 
and  appropriateness  of  penalties  sought 
to  violations  delected.  The  Agencv' 
received  no  comment  on  these 
requirements  and  no  changes  have  been 
made  since  proposal 

3.  Requirements  for  Public  Participation 
(§  281.42) 

The  proposed  §  281.32  set  forth  three 
options  that  slates  may  choose  from  lo 
ensure  that  the  opportunity  for  public 
participation  in  enforcement 
proceedings  is  provided.  The  purpose  of 
providing  public  participation  in  the 
decisionmaking  process  is  to  promote- 
public  involvement  in  implementation  of 
the  UST  program  in  the  state.  The  first 
option  set  in  the  proposed  §  281.32  w-as 
authority  that  allows  intervention  as  of 
right  in  any  civil  action  to  enforce  UST 
requirements.  The  second  option  was 
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assurance  thdl  the  implementing  agency 
will  provide  at  least  30  days  for  public 
r.nmmenl  on  all  proposed  settlements: 
wtlt  investigate  and  provide  whiten 
r.  5ponseB  lo  all  citizen  complainls:  and 
v-ill  not  oppose  citizen  intervenlion.  The 
■  hiid  option  was  authority  lo  hUuw 
intorvention  analogous  to  Federal  Rule 
l.M;a)(2).  To  fulfill  this  requirement. 
stutes  must  comply  with  only  one  of  the 
Ihree  options. 

The  Agency  received  a  number  of 
comments  on  the  requirements  for 
public  participation.  It  appears  that 
m  ^ny  commenters  did  not  understand 
i.h.it  only  one  of  the  three  options  must 
i.r  met.  Several  commenters  expressed 
!^-'  Opinion  that  the  Agency's 
tp  n-jiremenls  were  inappropridte  for  a 
-.■'.E  that  emphasized  flexibility  in  state 
;  ri'i^r-im  development-  For  example, 
ri.'vi^ral  commenters  objected  to  EPAs 
i::::tjting  the  level  of  public  participation 
'•>  enforcement  proceedings  The 
■ '  mmenters  argued  that  states  and 
■'.  .jlities  have  more  expertise  than  the 
•'  'j^-ral  government  in  identifying 
'  ■'-  cnistances  in  which  public 
:  1'  !i':ipaIion  is  appropriate.  Another 
.    p.  em  expressed  by  commenters  is 

,  1*  certain  public  participation 
'     •  pdures  may  strain  available 
: --xurces.  In  particular,  commentrrs 
"  j|*?cted  to  the  requirement  in  the 
r apposed  S  281.32(b)(2)  that  stales 
investigate  a//  citizen  complamts 
(iommenters  also  objected  to  the 
refjuirement  that  slates  provide  30  days 
•'■r  public  comment  on  all  proposed 
:^''tilements  uf  civil  enforcement  actions. 
("'ne  commt--n'Hr  indicated  thdl  this 
■'•qujremen'  would  be  a  tremendous 
'jurden  on  implementing  agencies. 
Conversely,  one  commenter  objected  to 
the  option  approach,  and  stressed  the 
need  for  very  speciTic  public 
participatiun  requirements. 

The  Agency  has  retained  the  option 
:^pp^oach  in  the  Tmal  rule  because  each 
of  the  options  separately  provides  an 
adequate  opportunity  for  public 
participation  .jnd  requirmg  all  Ihree 
options  woiihl  be  unnecessary  To 
emphasize  th/it  the  Agency  is  providing 
options  for  'hrs  requirement,  the  Agency 
has  added  the  phrase  "any  one  of  the 
following  thrpp  options"  to  the  first 
sentence  in  §  J81,42  of  the  final  rule.  The 
Agency  has  alio  changed  the  order  of 
the  requirements  for  clarification.  The 
option  for  the  authority  presented  in  the 
proposed  $  2^1. 32(c)  is  promulgated  as 
Ihe  first  opnon  in  §  281.42(a)  of  the  final 
rule.  The  Agency  has  presented  this 
authority  first  because  it  recognizes  thai 
most  states  wilt  already  have  an 
authority  annlogous  to  Federal  Rule 
24(a](2}.  Several  commenters  from  state 


agenaes  noted  that  they  have  \U\» 
authority.  The  other  options  for  legal 
authority  proposed  in  9  281.32  are 
renumbered  .iccordingly:  Proposed 
S  2Sl,32(a]  ia  now  §  281.42(b);  proposed 
5  281.32(b)  IS  now  5  281.42(c). 

Because  the  Agency  received  a 
number  of  comments  regarding  the 
specific  requirements  for  the  third 
option— proposed  as  I  2S1. 32(b) — the 
Agency  has  made  several  changes  'n 
this  requirement  as  $  281.42(c|  of  the 
final  rule.  The  Agency  has  revised  Ihe 
requirement  that  stales  ensure  "public 
notice  of  and  provide  at  least  30  days 
for"  public  comment.  In  the  final  rule, 
the  Agency  has  simply  required  that 
states  must  "provide  notice  and 
opportunity  for"  public  comment.  These 
changes  will  allow  the  stale  to  develop 
procedures  for  notification  in  methods 
other  than  publishing  (which  implied 
that  states  may  have  to  publish  at) 
notices  in  a  newspaper).  The  Agency 
has  also  deleted  the  requirement  that 
responses  to  o// citizen  complainls  must 
be  written.  The  Agency  does  not  believe 
that  the  specifics  in  the  requtremeni  are 
necessary  lo  ensure  public  participation; 
given  the  nature  of  the  universe, 
responding  in  writing  to  all  citizen 
complaints  would  be  an  overwhelming 
burden  on  state  and  local  resources. 
.Many  citizen  complaints  can  be  handled 
effectively  by  telephone  In  the  final 
requirement,  the  method  of  response  is 
not  specified,  and  the  word  "all"  is 
deleted.  The  new  language  reflects  the 
need  for  flexibility  in  UST  enforcement 
due  to  Ihe  nature  of  the  regulated 
universe 

4.  Sharing  of  information  (S  281.43) 

The  proposed  S  281.33(a)  set  forth 
procedures  for  slates  to  share  with  the 
Agency  information  obtained  or  used  in 
the  state  program.  Section  281.33(b)  of 
the  proposed  rule  indicated  that  the 
Agency  will  furnish  approved  slales 
wiih  any  information  necessary  for 
administermg  the  state  program. 
Information  submilted  to  the  Agency 
under  a  claim  of  confidentiality  subject 
lo  the  conditions  in  40  CFR  Pari  2  will 
nol  necessarily  be  treated  as 
confidential  by  the  slate  unless  the 
owner  and  operator  reapplies  for 
confidentiality.  The  Agency  received  no 
comment  on  this  section  and  is 
promulgatmg  tt  in  the  final  rule  in 
§  281,4:J. 

£".  Subpart  E^Approval  Procedures 
/§^  281.50  through  281.32) 

1  Approval  Procedures  For  State 
Programs  (8  28VS0) 

Slales  may  submit  an  application  for 
approval  on  Ihe  dale  of  promulgation  of 


the  federal  technical  requirements. 
Though  slales  may  apply  to  operate  all 
aspects  ot  the  L'ST  program  for  both 
petroleum  and  hazardous  substance 
tanks,  approvjil  of  state  UST  programs 
may  also  occur  in  phases  Section  9004  of 
RCRA  authorizes  inlenm  approval  of 
slate  progriims  for  a  brief  lime-penod 
and  also  authonzes  approval  of  certain 
types  of  partial  programs  (this  is 
discussed  under  the  analysis  of  the 
program  description  earlier  in  this 
preamble).  EPA  regional  offices  will 
review  stale  applications  lo  determine  if 
the  application  is  complete.  Section 
281.40(c)  of  the  proposed  rule  allowed 
EPA  180  days  for  review  and  approval 
of  complete  stale  applications. 
Commenters  suggested  that  this  lime 
period  be  shortened  and  thai  an 
additional  time  period  be  established  for 
determination  of  the  completeness  of  an 
application.  EPA  has  decided,  however, 
to  promulgate  this  seclion  substantially 
as  proposed  because  section  9004  of 
RCRA  establishes  180  days  as  the  time 
period  for  accepting  and  reviewing  slate 
applications,  and  EPA  does  not  believe 
that  it  is  possible  to  accommodate  all 
the  required  procedures  in  a  shorter 
period.  For  example.  30  of  these  180 
days  are  necessary  for  a  public 
comment  period-  EPA  staff  will  be 
available  to  states  to  work  with  them  in 
developing  both  their  applications  and 
programs.  Additionally,  EPA  encourages 
states  to  participate  in  pre-applicaiion 
reviews  with  the  Agency's  regional 
offices  in  order  to  facilitate  final 
approval  and  ensure  thai  applications 
will  be  complete  upon  submittal. 

Comments  on  other  aspects  of  the 
approval  procedures  were  not  received. 
The  Agency  includes  a  brief  description 
of  the  process  here  for  informational 
purposes.  As  part  of  Ihe  application 
review  process,  under  S  281.50(e)  of  Ihe 
final  rule,  the  EPA  Regional 
Administrator  will  make  a  tentative 
recommendation  on  approval  or 
disapproval  EPA  then  will  publish  a 
Icntalive  determination  in  the  Federal 
Register  and  allow  30  days  for  public 
notice  and  comment.  EPA  will  hold  a 
public  hearing  if  there  is  sufficient 
public  interest  shown  during  Ihe 
comment  penod.  Next,  under  S  281.50(f) 
of  the  final  rule,  the  EPA  Regional 
Administrator  will  evaluate  the  public 
comments  and  make  a  final  decision  on 
approval  or  disapproval  within  the 
slatulonly  mandated  180  days.  EPA  will 
publish  this  decision  in  Ihe  Federal 
Register. 

2.  Interim  Approval  ({  281.51) 

Section  281.51  of  Ihe  final  rule 
establishes  the  procedures  for  approt/al 
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of  state  revisioas  to  inlenm  programs. 
Initially,  state  programs  may  be 
approved  for  a  penod  of  1  to  3  years 
from  the  dale  of  promulgation  of  the 
fedtTijI  technical  standards,  even  if  Iheir 
requirements  are  less  stringent  than 
federal  standards  for:  Release  dett^ction; 
release  reporting  and  investigation;  and 
out-of-9er\ice  or  closed  UST  sy5t»;ms. 
Slates  seeking  interim  approval  are 
required  lo  submit  a  &cht:dule  (di&cussed 
in  section  IV.B.  of  this  picamble)  that 
outlines  Ihe  major  steps  and  milestones 
for  obtaining  the  additional  statutory 
and/or  regulatory  authorities  necessary 
for  final  program  approval. 

States  applying  for  interim  approval 
must  submit  to  EPA  an  amended 
application  with  their  completed 
program  revisions  by  the  end  of  the 
applicable  time  period.  The  amended 
appbcation  need  only  cover  changes  in 
the  state  program  since  the  award  of 
interim  approval.  Ei^A  must  review  this 
nmendud  application  using  the  same 
procedures  applied  lo  the  ongmal 
dppltcatiOD.  The  RegitmMl  Adrainislraior 
will  publish  Ihe  tentative  delerminatton 
on  Ihe  amended  appijCdt:on  m  the 
Federal  Register,  and  will  m-nke  a  final 
determination  within  180  days.  In  the 
April  17  proposal,  the  Agency  proposed 
in  5  281.4He)  thai  ihe  approved  status  of 
the  stale's  inlenm  program  would  expire 
automatically  if  EPA  disapproves  its 
iimended  application.  One  commenter 
expressed  concern  that  this  provision 
dues  nol  allow  fur  instances  where  a 
program  amendment  is  submilted  and 
disapproved  early  in  the  specified  time 
frame,  when  opportunity  still  exists  to 
correct  Lhe  deficiencies  and  reapply. 
F.PA  did  not  intend  this  situation  to 
occur  and  has  addt'd  language  to  clarify 
the  Situation.  A  state  may  re-submit  an 
application  any  time  until  the  last  day  of 
its  allowed  interim  period.  The  state 
program  will  revert  to  EPA  only  if  the 
stale  submission  is  disapproved  and  a 
revised  application  is  not  submitted 
before  expiration  of  the  interim  period. 
If  a  state  apphcatiun  for  final  approval 
IS  received  at  the  end  of  the  interim 
pt-riod.  EPA  will  evalualr  the 
submission  after  termination  of  the 
interim  period  and  will  either  determine 
the  stale  s  program  to  be  complete  and 
dpprovable.  or  will  determine  the 
application  to  be  unappruvable.  in 
which  case  the  stale  program  will 
automatically  revert  to  EPA. 

EPA  inlerprcts  the  interim  period  as 
that  period  of  time  the  state  has  (o 
submit  an  amended  application.  Slates 
seeking  interim  and  then  final  approval 
are  required  lo  submit  two  separate 
approval  appbcations  for  interim  and 
final  approval  and  undergo  the  180-day 


EPA  review  twice.  Slales  receiving 
interim  approval  must  submit  a 
complete  npplir.ation  for  final  approval 
by  tlie  end  of  tho  interim  penod  or 
automatic  expiration  of  approval  will 
occur.  The  expiration  of  inlrnm 
approval  under  Subtitle  1  does  not 
require  EPA  to  terminate  or  withdraw 
the  program,  because  the  approval 
terminates  aulomattcally  under  the 
statute.  Stale  programs  wilh  expired 
interim  approval  may.  ihiough  a 
Memorandum  of  Understanding  with 
EPA.  continue  lo  implement  parts  of  the 
federal  UST  program  until  they  apply  for 
and  receive  final  approval. 

3.  Revision  of  Approved  Stale  Programs 
15  281.52) 

At  some  point  in  ttie  future  it  may  t>e 
necessary  for  states  to  submit  revisions 
to  approved  programs  for  approval  by 
EPA.  Tnis  neei!  for  revision  may  occur, 
for  example,  when  federal  or  state 
authorities  aie  changed  by  new 
legislation  or  mlemiiking.  FP.'^  will  treat 
revit»ed  applications  m  the  same  way  as 
amended  applications  in  thai  only  those 
program  areas  effected  by  the  change 
will  be  subject  to  review  by  EP.^; 
however,  the  review  process  will  be 
streamlined.  Instead  of  publishing  a 
tentative  determination  m  the  Federal 
Register,  EPA  will  publish  a  proposed 
determination  that  may  become  find! 
immediately  after  60  days.  This 
■immediate-fmal"  rulemaking  procedure 
has  been  used  in  state  prograrq  approval 
under  Subtitle  C  of  RCRjV  and  for 
approval  of  revisions  to  State 
Implemcniation  Plans  under  the  Clean 
Air  Act, 

One  commenter  asked  whether  the 
meaning  of  "adverse  comments"  in 
proposed  \  281.42(cl  referred  to  public 
comments  opposing  EPA's  decision  or  lo 
public  comments  supporting  program 
disapproval.  In  today's  rulemaking  the 
Agency  has  clarified  the  meaning  of  that 
section  by  explicitly  referring  to 
"significant  negative  comment  opposing 
Ihe  proposed  revision",  ff  EPA  receives 
public  comments  that  strongly  oppose 
the  propo.sed  revision  and  provide  good 
reasons  for  EPA  lo  reconsider  its 
decision,  the  Agency  may  choose  one  of 
two  options.  The  Agency  ir.ay  publish  a 
notice  in  Ihe  Federal  Register 
withdrawing  the  immediate-final 
decision  and  return  lo  the  procedures  for 
inili.tl  and  amended  applications  ffiMind 
in  §  281.50).  Alternatively,  the  Agency 
may  publish  a  notice  m  the  Federal 
Register  that  responds  to  the  significant 
negc-live  comments  and  describes  the 
./Kgency  s  final  decision.  In  addition,  if 
EPA  has  reason  to  beheve  thai  a 
particular  revision  will  receive 
significant  negative  comment,  EPA  may 


choose  lo  follow  the  usual  review 
procedures  for  program  applications. 
rather  than  begin  wilh  the  immediate- 
final  rulemaking  process 

One  commenter  misunderstood  EPAs 
intent  in  this  last  case.  EPA  will  not 
reject  a  revision  simply  because 
negative  public  comment  is  anticipated 
or  received.  Rather,  the  procedures  for 
publishing  EPA's  determination 
regarding  the  stale's  application  will 
follow  those  procedures  normally  used 
rather  than  the  streamlined  immediate- 
final  rulemaking  procedures.  This  course 
of  action  allows  more  time  for  Ihe 
consideration  of  public  comment. 

F.  Subpart  F—Wkthdrawa}  of  Approval 
of  Stale  Programs  (§§  281.80  through 
281SJ} 

No  comments  were  received  on  this 
part  of  the  proposed  regulations.  EPA  is 
promulgating  these  sections 
substantially  as  proposed  EPA  has 
designed  two  withdrawal  procedares  for 
circumstances  11)  when  an  approved 
state  volunlarily  transfers  program 
responsibilities  back  lo  EPA.  or  (2)  when 
EPA  initiates  proceedings  to  determine 
if  approval  of  a  state  program  should  be 
withdrawn.  If  EPA  initiates  withdrawal, 
the  proceedings  are  to  be  conducted  in 
accordance  with  adjudicatorj'  hearing 
proceedings  as  outlined  in  40  CFR  271.23 
(b)  and  (c)  of  the  RCRA  Subtitle  C  state 
program  approval  regulation.  EPA 
considered,  but  has  rejected  at  this  time, 
an  alternative  to  the  Subtitle  C  approach 
calling  for  withdrawal  procedures  by 
regulation  ralher  than  an  adjudicatory 
hearing  process  An  example  of  this 
alternative  approach  is  found  in  40  CFK 
145.34.  under  the  Underground  Injection 
Control  fUIC)  program-  Subtitle  I  of 
RCRA.  covering  the  regulation  of 
underground  storage  tank  systems,  lacks 
the  explicit  statutory  direction  provided 
lo  the  UlC  program  under  the  Safe 
Drinking  Water  Act  and  a  precedent  for 
adjudicatory  hearings  in  withdrawal 
proceedings  has  been  established  for 
RCRA  under  Subtitle  C.  [The  A«ency  is. 
howe\r'r.  re-evaluatins  the  withdrawal 
procedures  found  in  40  CFK  2"l-23  of  th" 
Subtitle  C  slale  prngrdm  approval 
regulations.  Since  this  rule  incorporates 
those  procedures  by  reference,  any  fma! 
Agency  changes  will  aulamaticaliy  t-iJ^e 
effect  in  §§281.60  through  281.61  of 
today's  rule.)  No  public  comments  we-e 
received  on  this  issue  so  KPA  has 
chosen  to  incorporate  ihe  ad|udicatory 
hearing  procedures 

In  §  281  60(a}  of  today's  final  nile,  the 
Agency  has  clarified  the  criteria  for 
withdrawal  of  stale  program  approval 
The  criteria  proposed  on  Apn)  17. 1987 
required  the  Agency  to  consider  whether 
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a  state  is  taking  timely  and  appropriate 
enforcement  action  and  to  evaluate  the 
quality  and  number  of  state  compliance 
inspections.  The  Agency  is  promulgating 
fmal  cntena  that  are  more  consistent 
with  the  requirements  for  adequate 
enforcement  as  promulgated  today,  by 
pmphasizing  its  expectations  for  quality 
t-nforcemt- nt  actions  rather  than 
quantitative  successes.  The  final 
withdrawal  cntena  require  the  Agency 
lu  consider  whether  the  stale  agency  is 
impiementmg  an  adequate  enforcement 
program  by  evaluatmg  the  quality  of 
state  enforcement  actions. 

The  cnlena  for  withdrawal  also 
ir.Llude  failure  to  have  adequate 
statutory  or  regulatory  authority.  This 
would  include  failure  to  submit  an 
application  for  program  revision  when 
requested  by  EPA  as  a  result  of  changes 
to  Subtitle  I  statutory  authorities  or 
regulatory  provisions  However,  the 
final  rule  contains  no  provisions  setting 
a  timeframe  for  states  to  submit  such 
fippiications  The  appropriate  timeframe 
fur  such  revisions  has  been  a  difficult 
issue  in  other  state  approval  programs. 
The  Agency  intends  to  provide  a 
timeframe  for  revisions  of  Subtitle  I 
s'ate  programjS  each  time  a  change  in 
federal  statutory  or  regulatory 
provisions  is  published  in  a  notice  in  the 
Federal  Register 

Finally,  the  Agency  is  making  one 
change  to  S  281.60(a)  to  change  "the 
Administrator  must"  to  "the 
Administrator  may"  withdraw  program 
approval  This  change  now  makes 
I  281,60(a)  consistent  with  §  271.22(a)  of 
The  RCRA  Subtitle  C  regulations.  It  was 
the  Agency's  intention  to  use  the  same 
approach  for  withdrawing  program 
approval  as  the  Subtitle  C  program,  and 
this  correction  has  been  made  to  reflect 
that  intention. 

v.  Relationship  to  Other  EPA  Programs 

A  Leaking  Underground  Storage  Tank 
pfftroleum  Response  Fund 

The  Superfund  Amendments  and 
Reauthorization  Act  of  1986  amended 
Subtitle  I  to  establish  a  Leaking 
Underground  Storage  Tank  (LUST)  Trust 
Fund  to  provide  funds  for  corrective 
action  and  enforcement  for  releases 
from  USTs  storing  petroleum.  The  long- 
term  goals  of  the  Trust  Fund  cleanup 
program  and  UST  prevention  program 
are  to  protect  human  health  and  the 
environment,  primarily  from  releases  to 
ground  water  caused  by  leaking  USTs. 
Cleanmg  up  releases  using  the  Trust 
Fund  is  an  immediate  need,  but  by  itself 
IS  a  short  term  and  temporary  solution. 
The  long-term  solution  is  for  stales  to 
develop  prevention  programs,  which 
over  time  will  result  in  fewer  leaking 


tanks  needing  (.leanup  responses.  States 
must  also  develop  financial  assurance 
mechanisms  that  will  provide  funds  for 
future  cleanups. 

EPA.  therefore,  has  made  a  link 
between  the  LUST  Trust  Fund  and  UST 
regulatory  program  to  ensure  that  future 
conlamtnalion  is  minimized.  After  the 
effective  date  of  today's  final  nile.  a 
state's  success  in  making  reasonable 
progress  toward  submitting  a  completed 
application  for  state  program  approval 
may  be  grounds  for  increasing  state 
access  to  the  Trust  Fund  in  FY  90  and 
thereafter.  EPA  realizes  that 
"reasonable  prxigi^ss"  toward 
submitting  a  complete  application  will 
vary  depending  upon  the  status  of  the 
individual  slate  program.  EPA  intends  to 
develop  cinteria  for  measuring  state 
progress,  and  will  evaluate  progress  for 
each  individual  state  during  FY  89. 

B.  RCRA  Hazardous  Waste  Program 

State  UST  program  requirements  and 
approval  procedures  will  be  treated 
independently  of  state  authorization 
under  other  related  ElPA  programs. 
Federal  UST  legislation,  under  Subtitle  I 
of  RCRA.  was  developed  to  address  an 
environmental  problem  not  adequately 
covered  by  existing  EPA  programs. 
Regulations  governing  (anks  storing 
hazardous  wastes  have  been 
promulgated  under  Subtitle  C  |40  CFR 
Parts  264  and  265.  )uly  14. 1986).  These 
regulations  are  only  applicable  to 
hazardous  wastes,  the  storage  of  which 
18  exempted  from  today's  technical 
standards  under  %  280.10.  Approval  of  a 
state  UST  program  under  Subtitle  I  of 
RCRA  does  not  entitle  a  stale  to 
implement  hazardous  waste  lank 
requirements  under  Subtitle  C  of  RCRA, 
For  additional  informatjon.  see 
'Relationship  to  Other  EPA  Programs" 
discussed  under  the  promulgation  of 
federal  UST  technical  standards. 
published  elsewhere  in  today's  Federal 
Register. 

VI.  Economic  and  Regulatory  Impacts 

A  Regulatory  Impact  Analysis 

Under  Executive  Order  12291.  EPA 
must  determine  whether  a  new 
regulation  is  a  "major"  rule  and  prepare 
a  Regulatory  Impact  Analysis  (RIA)  in 
connection  with  a  major  rule.  A  "major" 
rule  IS  defined  as  one  that  is  likely  to 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more:  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state,  and  local  government 
agencies  or  geographic  regions:  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment. 
productivity,  innovation,  or  on  the 


ability  of  US  -based  enlerpnses  m 
domestic  or  export  markets.  In  the  Apnl 
17  proposal,  the  Agency  stated  its  belief 
that  an  RIA  was  not  needed  for  the  Part 
281  rulemaking. 

One  commenter  requested  that  a 
regulatory  impact  analysis  be  performed 
for  the  Part  281  regulations,  but  EPA  still 
believes  that  this  regulation  will  have 
none  of  the  above  effects.  The 
requirements  for  state  UST  programs  as 
outlined  in  this  proposal  will  not  add 
substantial  costs  beyond  those  imposed 
under  the  federal  UST  regulations 
proposed  elsewhere  m  today's  Federal 
Register.  Because  this  rulemaking  does 
not  meet  the  definition  of  a  major 
regulation,  the  Agency  has  not 
conducted  a  Regulatory  Impact 
Analysis.  A  Regulatory  Impact  Analysis. 
however,  has  been  prepared  for  the 
federal  technical  requirements  and  the 
results  are  described  in  the  preamble  to 
that  regulation,  published  elsewhere  in 
today's  Federal  Register.  Today's 
rulemaking  was  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  as  required  by  Executive  Order 
12291. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  that  describes  the  impact  of  a 
proposed  or  final  rule  on  small  entities 
(i.e..  small  businesses,  small 
organizations,  and  small  govemmenlal 
juriadictions).  No  regulatory  flexibility 
analysis  is  required  if  the  head  of  an 
agency  certifies  the  rule  will  not  hav 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule,  in  itself,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  because 
federal  UST  requirements  will  already 
be  in  effect  m  all  slates  seeking  program 
approval  subsequent  to  promulgation  of 
federal  UST  requirements  under  Subtitle 
I.  Therefore,  no  regulatory  flexibility 
analysis  has  been  prepared.  EPA  has 
determined  that  the  final  nile  for  UST 
technical  standards  under  Subtitle  I. 
published  elsewhere  in  today's  Federal 
Register  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  based  on  the 
analysis  prepared  for  the  final  rule, 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Papem'ork 
Reduction  Act,  44  U.S.C.  3501  etseg.. 
and  have  been  assigned  OMB  Control 
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Number  2050-0067.  The  one-time 
reporting  and  recordkeeping  burden  on 
the  public  for  this  collection  is  estimated 
at  15.272  total  hours,  or  1,632  hours  for 
the  6  respondents  per  year  over  nine 
years  (with  an  average  of  272  hours  per 
response).  These  burden  estimates 
include  all  aspects  of  the  collection 
effort  and  may  Include  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  completing 
and  reviewing  the  collection  of 
information,  etc. 

If  you  wish  to  submit  comments 
regarding  any  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  or  if  you  would  tike 
a  copy  of  the  information  collection 
request  (please  reference  ICF  #1355), 
contact  Rick  Westlund.  Information 
Policy  Branch,  PM-223.  US. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washington.  DC  20460  (202- 
362-2745):  and  Marcus  Peacock,  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503.  The  final  mie 
will  respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

Lis!  of  Subjects  in  40  CFR  Part  281 

Administrative  practice  and 
procedure.  Hazardous  materials, 
Petroleum,  State  program  approval, 
Underground  storage  tanks. 

Duie:  September  8,  IflftS. 
Lee  M.  Thomai. 
Admin  istrvior 

For  reasons  set  out  in  the  preamble, 
Title  40  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  a 
new  Pari  281  as  follows: 

PART  281— APPROVAL  OF  STATE 
UNDERGROUND  STORAGE  TANK 
PROGRAMS 

Subpart  A— Purpose,  General 
Requtrements  and  Scope 

Sai.lO     Purpose. 

Zai.ll    General  requirements 

2«1 12    Scope  and  definitions. 

Subpart  B— Components  of  a  Program 
Appltcation 

201  20     iTogram  dpplicHtion. 
281.21     Description  of  stale  program 
fcfll.22    Procedures  for  adcquiite 

enforcpmeni 
281,23    Schedule  for  inlenm  approval, 
2H]  ,24    Memorandum  of  agreement. 
2B1  25     A'tonifv  General's  statemeiil 

Subpart  C— Criteria  for  No  Less  Stringent 

261.30  New  UST  system  design, 
construction,  installation,  and 
notificaUon. 


281  31     Upgrading  existing  UST  systenis 
26132    General  operating  requirements. 
281 .33    Release  detection. 
381  34    Release  reporiing.  investigation,  and 

confirmation. 
281-35    Release  response  and  corrective 

action. 

281.36  Oulof-9er\ic€  UST  systems  and 
closure. 

281.37  Financial  responsibility  for  USTs 
containing  petroleum.  {Reserved ) 

281.38  Financial  responsibility  for  USTk 
coniaining  hazardous  substances 
[Reser\cdl 

Subpart  D— Adequate  Enforcement  of 
Compliance 

281.40  Requirements  for  compliance 
monitoring  program  and  aulhorily. 

281.41  Requirements  for  enforcement 
authonty- 

281  42    Requirements  for  public 

participation. 
281-43    Sharing  of  inforaialion. 

Subpart  E— Approval  Procedures 

281-50    Approval  procrdures  for  sidle 

programs, 
281.51    Amendment  required  al  end  of 

interim  period. 
281  52     R(f%tston  of  approved  stair  programs 

Subpart  F— Withdrawal  of  Approval  of  SUte 

Programs 

281.B0    Criteria  for  withdrawal  of  approval 

of  slate  programs. 
281  51     Procedures  for  withdraM'al  of 

approviil  of  stale  programs- 
Aulhority:  Sections  2002.  9004.  9005,  9006  of 
the  Solid  Waste  Disposal  Act,  as  amended  by 
the  Resource  Conservation  and  Recover)'  Ac) 
of  1976,  as  ijfnended  (42  ti  S  C  fWi2,  ft991  (c|. 
(dl,  (e)). 

Subpart  A— Purpose,  General 
Requirements  and  Scope 

§261.10    Purpose. 

(a)  This  subpart  specifies  the 
requirements  that  stale  programs  must 
meet  for  approval  by  the  Administrator 
under  section  9004  of  RCRA.  and  the 
procedures  EPA  will  follow  in 
approving,  revising  and  withdrawing 
approval  of  state  programs. 

(b)  State  submissions  for  program 
approval  must  be  in  accordance  with  the 
procedures  set  out  in  this  part. 

(c)  A  state  may  apply  for  approval 
under  this  subpart  at  any  time  after  the 
promulgation  of  release  detection, 
prevention,  and  correction  regulations 
under  section  9003  of  RCRA. 

(d)  Any  slate  program  approved  by 
the  Administrator  under  this  part  shall 
at  all  times  be  conducted  in  accordance 
with  the  requirements  of  this  part. 

§  28  M 1    General  requirements. 

(a)  State  program  elements.  The 
following  substantive  elements  of  a 
stale  program  must  be  addressed  in  a 
slate  application  for  approval: 


(1)  Requirements  for  all  existing  and 
new  underground  storage  tanks: 

{ij  New  UST  systems  (design. 
construction,  installation,  and 
notiHcation): 

(ii)  Upgrading  of  existing  UST 
systems: 

(iii)  General  operating  requirements; 

(iv)  Release  detection: 

(v)  Release  reporting,  investigation. 
and  confirmation: 

|vi|  Out-of-service  USTs  and  closure: 

|vii)  Release  response  and  corrective 
action:  and 

(viiij  Financial  responsibility  for  UST 
systems  containing  petroleum. 

(2)  Provisions  for  adequate 
enforcement  of  compliance  with  the 
above  program  elements. 

fb)  Final  approval.  The  state  must 
demonstrate  that  its  requirements  under 
each  state  program  element  for  existing 
and  new  UST  systems  are  no  less 
stringent  than  the  corresponding  federal 
requirements  as  set  forth  in  Subpart  C  of 
this  part,  except  as  provided  in 
paragraph  (c)  of  this  section.  The  state 
must  also  demonstrate  that  it  has  a 
program  that  provides  adequale 
enforcement  of  compliance  with  these 
requirements. 

(c)  Interim  approval.  (1)  The 
Administrator  may  approve  stale 
programs  with  requirements  less 
stringent  than  the  federal  requirements 
for  a  period  of  1  to  3  years  from 
September  23. 1988.  Such  interim 
approval  may  be  granted  only  if  state 
regulatory  and/or  legislative  change  is 
required  in  order  for  the  slate  program 
to  be  no  less  stnngenl  than  the  federal 
requirements  and  standards  under  Part 
280  for  one  or  more  of  the  following 
program  elements:  Release  detection  al 
existing  UST  systems;  release  reporting 
and  investigation;  and  out-of-service  or 
closed  UST  systems. 

(2)  A  state  program  may  receive 
interim  approval  if  it: 

{!)  Has  requirements  for  three 
elements: 

(A)  Release  Detection; 

(B)  Release  Reporiing.  Investigation, 
and  Confirmation:  and 

(C)  Out-of-Service  UST  Systems  and 
Closure:  and 

(ii)  Has  requirements  that  are  no  less 
stringent  than  the  corresponding  federal 
requirements  for  five  elements: 

(A)  New  UST  System  Design. 
Construction,  Installation  and 
Notification; 

(B)  Upgrading  Existing  UST  Systems; 

(C)  Genera!  Operating  Requirements: 

(D)  Release  Response  and  Corrective 
Action;  and 

(E)  Financial  Responsibility  for  UST 
systems  containing  petroleum;  and 
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(iiil  Provides  for  adequate 
enforcement  of  compliance  with  these 
requirements. 

13)  A  state  with  a  program  that  has 
received  interim  approval  must  receive 
final  approval  of  an  amended  program 
containing  program  elements  that  are  no 
less  stringent  than  the  corresponding 
federal  program  elements  under  Subpart 
C  m  accordance  with  the  following 
schedule: 

[k)  If  only  state  regulatory  action  is 
required,  the  state  must  submit  an 
amended  program  to  EPA  for  approval 
before  September  23.  1989. 

(ii}  If  only  state  lesfisialive  action  is 
required,  the  state  must  submit  an 
amended  prosram  to  EPA  for  approval 
before  September  23.  1990- 

(iii)  If  both  slate  legislative  and 
regulatory  action  are  required,  the  slate 
must  submit  an  amended  program  to 
ECPA  for  approval  before  September  23. 
1991. 

(d)  States  with  programs  approved 
under  this  part  are  authorized  to 
administer  the  state  pro-am  in  lieu  of 
the  federal  pr^jgram  and  wilJ  have 
primary  enforcement  resp^msibility  with 
respect  to  the  requirements  of  the 
approved  program.  EPA  retains 
authority  to  take  enforcement  action  in 
approved  states  as  necessary  and  will 
notify  the  designated  lead  stale  agency 
of  any  such  intended  dction. 

§  28 1 . 1 2    Scope  and  def intliona. 

[h]  Scope.  1 11  The  Administrator  may 
approve  either  partial  or  complete  state 
programs.  A  "partial"  slate  program 
reguiales  either  solely  L'ST  systems 
containing  petroleum  or  solely  UST 
systems  contdining  hazardous 
substances,  if  a  "partiai '  stale  program 
is  approved.  EPA  will  administer  the 
remaining  part  of  the  program.  A 
"complete"  state  program  regulates  both 
petroleum  and  hazardous  substance 
tanks, 

(2)  EPA  Will  administer  the  UST 
program  on  Indian  lands,  except  where 
Congress  has  clearly  expressed  an 
intention  to  grant  a  state  authority  to 
regulate  petroleum  and  hazardous 
substance  USTs  on  Indian  lands.  In 
either  case,  this  decision  will  not  impair 
a  stale's  ability  to  obtam  program 
approval  for  petroleum  and/or 
hazardous  substances  on  non-Indian 
lands  in  accordance  with  this  part. 

(;il  Nothing  in  this  subpart  precludes  a 
state  from: 

(i)  Adopting  or  enforcing  requirements 
that  are  more  stringent  or  more 
extensive  than  those  required  under  this 
part:  or 

(lil  Operating  a  program  with  a 
greater  scope  of  coverage  than  that 
required  under  this  part  Where  an 


approved  state  program  has  a  greater 
scope  of  coverage  than  required  by 
federal  law.  the  additional  covemge  is 
not  part  of  the  federally-approved 
program. 

(bj  Definitions.  (1)  The  definitions  in 
Part  280  apply  to  all  subparts  of  this 
part. 

[Z]  For  the  purpose  of  this  part,  the 
term  "interim  approval"  means  the 
approval  received  by  a  state  program 
that  meets  the  requirements  in 
§  281.n(c)  (1)  and  (2)  for  the  time  period 
defined  in  §Z81.-i](c)(3). 

(3)  For  the  purposes  of  this  part  (he 
term  'Tmal  approval"  means  the 
approval  received  by  a  state  program 
that  meets  (he  requirements  in 
5  281.11(b). 

Subpart  B — Components  of  a  Program 
Application 

§  281.20    Pro-am  application. 

Any  state  that  seeks  to  administer  a 
program  under  this  part  must  submit  an 
application  containing  the  followir^ 
parts: 

(a)  A  transmittal  letter  from  the 
Governor  of  the  slate  requesting 
program  approval: 

(b)  A  description  in  accordance  with 
§  281.21  of  the  state  program  and 
operating  procedures: 

fc)  A  demonstration  of  the  stale's 
procedures  to  ensure  adequate 
enforcement; 

Id)  A  schedule  for  obtaining  needed 
authorities  under  interim  approval, 
where  applicable; 

[e]  A  Memorandum  of  Agreement 
outlining  roles  and  responsibilities  of 
EPA  and  the  implementing  agency; 

(f)  An  Attorney  General's  statement  in 
accordance  with  §  281.25  certifying  to 
applicable  state  authorities:  and 

[g^  Copies  of  all  applicable  stale 
statutes  and  regulations. 

Note:  EPA  has  designed  an  optional 
application  form  that  is  available  far  use  by 
state  applicants. 

§  281.21    Detcrlptton  of  state  program. 

A  state  seeking  to  administer  a 
program  under  this  part  must  submit  a 
description  of  the  program  it  proposes  to 
administer  under  state  law  in  lieu  of  the 
federal  program.  The  description  of  a 
state's  existing  or  planned  program  must 
include: 

(a)  The  scope  of  the  state  programs 

(1)  Whether  the  state  program 
regulates  UST  systems  containing 
petroleum  or  hazardous  substances,  or 
both: 

(2J  Whether  the  state  is  applying  for 
interim  or  final  approval; 


(3)  Whether  (he  s(ate  program  is  more 
stringent  or  broader  in  scope  than  the 
ftrderal  program,  and  in  what  ways:  and 

|4)  Whether  die  state  has  any  existing 
authority  over  Indian  lands  or  has 
existing  agreements  with  Indian  tnbea 
relevant  to  the  regulation  of 
underground  storage  tanks. 

(b)  The  organization  and  structure  of 
the  state  and  local  agencies  with 
responsibility  for  administering  the 
program.  The  jurisdiction  and 
responsibilities  of  all  state  and  local 
implementing  agencies  must  be 
deUneated.  appropriate  procedures  for 
coordination  set  forth,  and  one  stale 
agency  designated  as  a  "lead  agency"  to 
facilitate  communications  between  EPA 
and  the  slate. 

(c)  Staff  resources  to  carry  out  and 
enforce  the  required  state  program 
elements,  both  existing  and  planned, 
including  (he  number  of  employees, 
agency  where  employees  arc  located, 
general  duties  of  the  employees,  and 
current  limits  or  restrictions  on  hiring  or 
utilization  of  staff. 

(d)  An  existing  state  funding 
mechanism  to  meet  the  estimated  costs 
of  administering  and  enforcing  the 
required  state  program  elements,  and 
any  restrictions  or  limitations  upon  this 
funding, 

S  28 1 .22    Procedures  for  adequate 
enforce«ncnt 

A  state  must  submit  a  description  of 
Its  compliance  monitoring  and 
enforcement  procedures,  including 
related  state  administr.ilive  or  judicial 
review  procedur».'S. 

9  281.23    Schedule  for  interim  approval. 

For  a  state  program  that  must  modify 
Its  statutory  or  regulatory  requirements 
for  release  detection,  release  reporting 
and  investigation,  and  oul-of- service  or 
closed  UST  systems  in  order  to  be  no 
less  stringent  than  the  federal 
requirements,  the  plan  must  include  a 
schedule  for  making  such  changes  and 
for  submitting  an  amendment  to  the 
slate  applicatmn  in  accordance  with 
5  281.51, 

§  281.24    Memorandum  of  agreement 
EPA  and  the  approved  state  will 
negotiate  a  Memorandum  of  Agreement 
(MOA)  containing  proposed  areas  of 
coordination  and  shared  responsibilities 
between  the  slate  and  EPA  and  separate 
EPA  and  state  roles  and  responsibilities 
in  areas  including,  but  nol  limited  to: 
Implementation  of  partial  state 
programs;  enforcement:  compliance 
monitoring;  EPA  oversight;  and  sharing 
and  reporting  of  information.  At  the  time 
of  approval,  the  MOA  must  be  signed  by 


Federal  Register  /  Vol.  53.  No.  185  /  Friday.  September  23.  1986  /  Rules  and  Regulations        37243 


the  Regional  Administrator  and  the 
appropriate  official  of  the  state  lead 
agency, 

§  281.25    Attorney  General  s  statement. 

(a)  A  state  must  submit  a  written 
demonstration  from  the  Attorney 
General  that  the  laws  and  regulations  of 
the  stale  provide  adequate  authority  to 
carry  out  the  program  described  under 

§  281.21  and  to  meet  other  requirements 
of  this  part.  This  statement  may  be 
signed  by  independent  legal  counsel  for 
the  state  rather  than  the  Attorney 
General,  provided  that  such  counsel  has 
full  aulhority  to  independently  represent 
the  state  Agency  in  court  on  all  matters 
pertaining  to  the  state  program.  This 
statement  must  include  citations  to  the 
specific  statutes,  administrative 
regulations,  and  where  appropriate, 
judicial  decisions  that  demonstrate 
adequate  aulhority  to  regulate  and 
enforce  requirements  for  UST  systems. 
Stale  statutes  and  regulations  cited  by 
the  slate  Attorney  General  must  be  fully 
effective  when  the  program  is  approved. 

(b)  If  a  state  currently  has  aulhority 
uver  underground  storage  lank  activities 
on  Indian  Lands,  the  statement  must 
contain  an  appropriate  analysis  of  the 
state's  authority. 

Note:  The  reporting  requiromenis  under  this 
section  have  been  approved  by  the  Office  of 
Management  and  Budget  (OMQ)  and  have 
been  assigned  OMB  Control  Number  2050- 
0067. 

Subpart  C — Criteria  for  No-Less- 
Stringent 

>  281.30     New  UST  system  design, 
construction,  installation,  and  notification. 

In  order  to  be  considered  no  less 
stringent  than  the  corresponding  federal 
requirements  for  new  UST  system 
design,  construction,  inslattalion.  and 
notification,  the  slate  must  have 
requirements  that  ensure  all  new 
underground  storage  tanks,  and  the 
attached  piping  in  contact  with  the 
ground  and  used  to  convey  the  regulated 
substance  stored  in  the  lank,  conform  to 
the  following: 

(a)  Be  designed,  constructed,  and 
installed  in  a  manner  that  will  prevent 
releases  for  their  operating  life  due  to 
manufacturing  defects,  structural  failure, 
or  corrosion. 

Note:  Codes  of  practice  developed  by 
niilionally-recognized  organizations  and 
national  independent  tesUng  laboratones 
may  be  used  to  demonstrate  that  the  stale 
program  requirements  are  no  less  stringent  in 
this  area. 

(b)  Be  provided  with  equipment  to 
prevent  spills  and  tank  overfills  when 
new  tanks  are  installed  or  existing  tanks 


are  upgraded,  unless  the  tank  does  not 
receive  more  than  25  gallons  at  one  time. 

(c)  All  UST  system  owners  and 
operators  must  notify  the  implementing 
slate  agency  of  the  existence  of  any  new 
UST  system  using  a  form  designated  by 
the  state  agency. 

§  281.31     Upgrading  existing  UST  systems 

In  order  to  be  considered  no  loss 
stringent  than  the  corresponding  federal 
upgrading  requirements,  the  stale  must 
have  requirements  that  ensure  existing 
UST  systems  will  be  replaced  or 
upgraded  before  December  22. 1998.  to 
prevent  releases  for  their  operating  life 
due  to  corrosion,  and  spills  or  overfills. 

§  281.32    General  operating  requirements. 

In  order  to  be  considered  no  less 
stringent  than  the  corresponding  federal 
general  operating  requirements,  the 
state  must  have  requirements  that 
ensure  all  new  and  existing  UST 
systems  conform  to  the  following: 

(a)  Prevent  spills  and  overfills  by 
ensuring  that  the  space  in  the  tank  is 
sufficient  to  receive  the  volume  to  be 
transferred  and  that  the  transfer 
operation  is  monitored  constantly; 

(b)  Where  equipped  with  cathodic 
protection,  be  operated  and  maintained 
by  a  person  with  sufficient  training  and 
experience  in  preventing  corrosion,  and 
in  a  manner  that  ensures  that  no 
releases  occur  during  the  operating  life 
of  the  UST  system: 

Note:  Codes  of  practice  developed  by 

nationBlly-reccignized  organiitations  and 
national  independent  testing  laboraloric& 
may  be  used  to  demonstrate  the  slate 
program  requirements  are  no  less  stringent. 

[cj  Be  made  of  or  lined  with  materials 
that  are  compatible  with  the  substance 
stored; 

(d)  At  the  time  of  upgrade  or  repair,  be 
structurally  sound  and  upgraded  or 
repaired  in  a  manner  that  will  prevent 
releases  due  to  structural  failure  or 
corrosion  during  their  operating  lives: 

(e)  liave  records  of  monitoring, 
testing,  repairs,  and  closure  maintained 
that  are  sufficient  to  demonstrate  recent 
facility  compliance  status,  except  thai 
records  demonstrating  compliance  with 
repair  and  upgrading  requirements  must 
be  maintained  for  the  remaining 
operating  life  of  the  facility.  These 
records  must  be  made  readily  available 
when  requested  by  the  implementing 
agency. 

§  281.33    Release  detection. 

In  order  to  be  considered  no  less 
stringent  than  the  corresponding  federal 
requirements  for  release  detection,  the 
state  must  have  requirements  that  at  a 
minimum  ensure  all  UST  systems  are 


provided  with  release  detection  that 
conforms  to  the  following: 

(a)  GeneraJ  methods.  Release 
detection  requirements  for  owners  and 
operators  must  consist  of  a  method,  or 
combination  of  methods,  that  is: 

(1)  Capable  of  detecting  a  release  of 
the  regulated  substance  from  any 
portion  of  the  UST  system  that  routinely 
contains  regulated  substances — as 
effectively  as  any  of  the  methods 
allowed  under  the  federal  technical 
standards — for  as  long  as  the  UST 
system  is  in  operation.  In  comparing 
methods,  the  implementing  agency  shall 
consider  the  size  of  release  that  the 
method  can  detect  and  the  speed  and 
reliability  with  which  the  release  can  be 
detected. 

(2]  Designed,  installed,  calibrated, 
operated  and  maintained  so  that 
releases  will  be  detected  in  accordance 
with  the  capabilities  of  the  method. 

(b)  Phase-in  of  requirements.  Release 
detection  requirements  must,  at  a 
minimum,  be  scheduled  to  be  applied  at 
all  UST  systems: 

(1)  Immediately  when  a  new  UST 
system  is  installed: 

(2)  On  an  orderly  schedule  that 
completes  a  phase-in  of  release 
detection  at  all  existing  UST  systems  (or 
their  closure)  before  December  21. 1993. 
except  that  release  detection  for  the 
piping  attached  to  any  existing  UST  Ihat 
conveys  a  regulated  substance  under 
greater  than  atmospheric  pressure  must 
be  phased-in  before  December  22, 1990. 

(c)  Requirements  for petroieum  tanks. 
All  petroleum  tanks  must  be  sampled, 
tested,  or  checked  for  releases  at  least 
monthly,  except  that: 

(1)  New  or  upgraded  tanks  [that  is. 
tanks  and  piping  protected  from  releases 
due  to  corrosion  and  equipped  with  both 
spill  and  overfill  prevention  deuces] 
may  temporarily  use  monthly  invenlor>' 
control  (or  its  equivalent)  in 
combination  with  tightness  testing  (or  its 
equivalent)  conducted  every  5  years  for 
the  first  10  years  after  the  lank  is 
installed  or  upgraded  or  until  December 
22. 1998.  whichever  is  later,  and 

(2)  Existing  tanks  unprotected  from 
releases  due  to  corrosion  or  without 
spill  and  overfill  prevention  devices  may 
use  monthly  inventory  control  (or  its 
equivalent)  in  combination  with  annual 
tightness  testing  (or  its  equivalent]  until 
December  22. 1998. 

(d)  Requirements  for  petroleum 
piping.  All  underground  piping  attached 
to  the  lank  that  routinely  conveys 
petroleum  must  conform  in  the 
following: 

(1)  If  the  petroleum  is  ■:onveyed  under 
greater  than  atmospheric  pressure: 
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fi)  The  piping  must  be  equippwd  with 
release  detection  that  detects  a  release 
within  an  hour  by  restricung  or  shutting 
off  flow  or  sounding  an  alarm;  and 

(ii]  The  piping  must  have  monthly 
monitoring  applied  or  annual  tightness 
tests  conducted. 

[2)  [f  suc'ion  hnes  are  used: 

(i)  Tightness  tests  must  be  conducted 
at  least  once  every  3  years,  unless  a 
monthly  method  of  detection  is  applied 
to  this  piping;  or 

(ii)  The  piping  is  designed  to  allow  the 
contents  of  the  pipe  to  drain  back  into 
the  storage  tank  if  the  suction  is 
relt'ased  and  is  also  designed  to  allow 
an  inspector  to  immedialeiy  determine 
the  integrity  of  the  piping  system. 

(el  Requirements  for hczanhws 
substance  USTsystems.  Ail  UST 
systems  storing  hazardous  substances 
must  meet  the  following; 

[1]  All  existing  hazardous  substance 
UST  systems  must  comply  with  all  the 
requirements  for  petroleum  UST 
systems  in  paragraphs  [c]  and  (d)  of  this 
section  and  after  December  22, 1998, 
they  must  comply  with  the  following 
paragraph  fe!(2)  of  this  section. 

(2)  All  new  hazardous  substance  UST 
systems  must  use  interstitial  monitoring 
w;thm  secondary  containment  of  the 
tanks  and  the  attached  underground 
piping  that  conveys  the  regulated 
substance  stored  in  the  tank,  unless  the 
u'wner  and  operator  can  demonstrate  to 
the  state  (or  the  state  otherwise 
determines)  that  another  method  will 
detect  a  release  of  the  regulated 
substance  as  effectively  as  other 
n:ethods  allowed  under  the  state 
program  for  petroleum  UST  systems  and 
that  effective  corrective  action 
technology  is  available  for  the 
hazardous  substance  being  stored  that 
can  be  used  to  prtitect  human  health  and 
the  environment. 

§  28 1 .34    Release  reportlno,  investigation, 
and  conftrmation. 

In  order  to  be  considered  no  less 
strmgent  than  the  corresponding  federal 
requirements  for  release  reporting. 
ir.vesUgation.  and  confirmation,  the 
stdte  must  have  requirements  that 
ensure  all  owners  and  operators 
conform  wirh  the  foUowinH^ 

(a)  Promptly  investigate  all  suspected 
releases,  including: 

[II  When  unusual  operating 
conditions,  release  detection  signals  and 
environmental  conditions  al  the  site 
suggest  a  release  of  regulated 
substances  may  have  occurred;  and 

\2.]  When  required  by  the 
implementing  agency  to  determine  the 
source  of  a  release  having  an  impact  in 
the  surrounding  area;  and 


(b)  Promptly  report  all  confirmed 
underground  releases  and  any  spills  and 
overfills  that  are  not  contained  and 
cleaned  up. 

(c|  Ensure  that  all  owners  and 
operators  contain  and  clean  up 
unreported  spills  and  overfills  m  a 
manner  that  will  prolecl  human  health 
and  the  environment. 

S  281^5    Release  response  and  corrsctivs 
action. 

In  order  lo  be  considered  no  less 
stringent  than  the  corresponding  federal 
requirements  for  release  respunse  and 
corrective  actum,  the  stale  must  have 
requirements  that  ensure; 

(a)  All  releases  from  UST  systems  are 
promptly  assessed  and  further  releases 
are  slopped; 

fb)  Actions  are  taken  to  identify, 
contain  and  mitigate  any  immediate 
health  and  safety  threats  that  are  posed 
by  a  release  (such  activities  include 
investigation  and  initiation  of  free 
product  removal,  if  present  |: 

(cl  All  releases  from  UST  systems  are 
investigated  to  determine  if  there  are 
impacts  on  soil  and  ground  water,  and 
any  nearby  surface  waters.  The  extent 
of  soil  and  ground  water  contamination 
must  be  delineated  when  a  potential 
threat  to  human  health  and  the 
environment  exists- 

(d)  All  releases  from  UST  systems  are 
cleaned  up  through  soil  and  ground 
water  remediation  and  any  other  steps. 
as  necessary  to  protect  human  health 
and  the  environment; 

(e)  Adequate  mformation  is  made 
available  to  the  state  to  demonstrate 
that  corrective  actions  are  taken  in 
accordance  with  the  requirements  of 
paragraphs  (a}  throui^h  (d)  of  this 
section.  This  infurmatiun  must  be 
submitted  in  a  timely  manner  that 
demonstrates  its  technical  adequacy  to 
protect  human  health  and  the 

fn;  ironment;  and 

(f)  In  accordance  with  S  280.67.  the 
state  must  notify  the  affected  public  of 
all  confirmed  releases  requinng  a  plan 
for  soil  and  ground  water  remediation, 
and  upon  request  provide  or  make 
available  mformation  to  inform  the 
interested  public  of  the  nature  of  the 
release  and  the  corrective  measures 
planned  or  taken. 

§  2B 1 .36    Ou1-of -service  UST  systems  and 
closure. 

In  order  to  be  considered  no  less 
stringeni  than  the  corresponding  federal 
requirements  for  temporanly  closed 
UST  systems  and  permanent  closure,  the 
stale  must  have  requirements  that 
ensure  UST  systems  conform  with  the 
following; 


(a)  Removal  from  service.  AM  new  and 
existing  UST  systems  temporarily  closed 
must: 

(1)  Continue  to  comply  with  general 
operating  requirements,  release 
reporting  and  investigation,  and  release 
response  and  airreclive  action; 

(2)  Continue  to  comply  with  release 
detection  requirements  if  regulated 
substances  are  stored  in  the  lank: 

(31  Be  closed  off  to  outside  access;  and 
(4)  Be  permanently  closed  if  the  UST 
system  has  not  been  protected  from 
corrosion  and  has  not  been  used  in  one 
year,  unless  the  state  approves  an 
extension  after  the  owner  and  operator 
conducts  a  site  assessment 

(b)  Permanent  closure  of  UST 
systems.  All  tanks  and  piping  must  be 
cleaned  and  permanently  dosed  in  a 
manner  that  eliminates  the  potential  for 
safety  hazards  and  any  future  releases. 
The  owner  or  operator  must  notify  the 
state  of  permanent  UST  system  closures. 
The  site  must  also  be  assessed  to 
determine  if  there  are  any  present  or 
were  past  releases,  and  if  so.  release 
respK)ase  and  corrective  action 
requirements  must  be  complied  with. 

(cj  All  UST  systems  taken  out  of 
service  before  the  effective  date  of  the 
federal  regulations  must  permanently 
close  in  accordance  with  paragraph  (b) 
of  this  section  when  directed  by  the 
implementing  agency 

S  281.37    Flnanctal  responsibility  for  USTs 
containing  petroleum.  EM  (Reserved] 

S  281  36    Flnanctal  responsibtllty  for  USTs 
containlr>g  hazsrdous  sutistances. 

I  Reserved  I 

Subpart  D — Adequate  Enforcement  of 
Compliance 

$  281.40     Re<}ulremen1i  fof  compltance 
monitonng  pro9nim  and  »irtt»ortty 

(a)  Any  authorized  representative  of 
the  state  engaged  in  compliance 
inspections,  monitoring,  and  testing 
must  have  authority  to  obtain  by  request 
any  information  from  an  owner  or 
operator  with  respect  to  the  UST 
systemis)  that  is  necessary  lo  determine 
compliance  with  the  regulations. 

(b)  Any  authorized  representative  of 
the  state  must  have  authority  to  require 
an  owner  or  operator  to  conduct 
monitoring  or  testing. 

(c)  Authorized  representatives  must 
have  the  authority  lo  enter  any  site  or 
premises  subject  to  UST  system 
regulations  or  in  which  records  relevant 
to  the  operation  of  the  UST  Bystem{5l 
are  kept,  and  to  copy  these  records, 
obtain  samples  of  regulated  substances, 
and  inspect  or  conduct  the  monitoring  or 
testing  of  UST  system(s). 
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(d)  State  programs  must  have 
procedures  for  receipt,  evaluation, 
retention,  and  investigation  of  records 
and  reports  required  of  owners  or 
operators  and  must  provide  for 
enforcement  of  failure  to  submit  these 
records  and  reports. 

(e)(l )  State  programs  must  have 
inspection  procedures  to  determine, 
independent  of  information  supplied  by 
regulated  persons,  compliance  with 
program  requirements,  and  must  provide 
for  enforcement  of  failure  to  comply 
with  the  program  requirements.  States 
must  maintain  a  program  for  systematic 
inspections  of  facilities  subject  to 
regulations  in  a  manner  designed  lo 
determine  compliance  or  non- 
compliance, to  verify  accuracy  of 
information  submitted  by  owners  or 
operators  of  regulated  USTs.  and  to 
verify  adequacy  of  methods  used  by 
owners  or  operators  in  developing  that 
information. 

(2)  When  inspections  are  conducted. 
samples  taken,  or  other  Information 
gathered,  these  procedures  must  be 
conducted  in  a  manner  (for  example, 
using  proper  "chain  of  custody" 
procedures)  that  will  produce  evidence 
admissible  in  an  enforcement 
proceeding,  or  in  court. 

(f)  Public  effort  in  reporting  violations 
must  be  encouraged  and  the  state 
enforcement  agencyties)  must  make 
available  information  on  reporting 
procedures.  Slate  programs  must 
maintain  a  program  for  investigating 
information  obtained  from  the  public 
about  suspected  violations  of  UST 
program  requirements. 

(g)  The  state  program  must  maintain 
the  data  collected  through  inspections 
and  evaluation  of  records  in  such  a 
manner  that  the  implementing  agency 
can  monitor  over  time  the  compliance 
status  of  the  regulated  community.  Any 
compilation,  index,  or  inventory  of  such 
facilities  and  acUvities  shall  be  made 
available  to  BCPA  upon  request. 

§  281.4 1    Requirements  for  enforcement 
authority. 

(al  Any  state  agency  administering  a 
program  must  have  the  authority  lo 
implement  the  following  remedies  for 
violations  of  state  program 
requirements: 

(1)  To  restrain  immediately  and 
effectively  any  person  by  order  or  by 
suit  in  stale  court  from  engaging  in  any 
unauthorized  activity  that  is 
endangering  or  causing  damage  to 
public  health  or  the  environment; 

(2)  To  sue  in  courts  of  competent 
jurisdiction  to  enjoin  any  threatened  or 
continuing  violation  of  any  program 
requirement; 


(3)  To  assess  or  sue  to  recover  in  court 
civil  penalties  as  follows: 

(i)  Civil  penalties  for  failure  lo  notify 
or  for  submitting  false  information 
pursuant  to  tank  notification 
requirements  must  be  capable  of  being 
assessed  up  to  S5.000  or  more  per 
violation. 

(ii)  Civil  penalties  for  failure  lo 
comply  wiih  any  stale  requirements  or 
standards  for  existing  or  new  tank 
systems  must  be  capable  of  being 
assessed  for  each  instance  of  violation, 
up  lo  $5,000  or  more  for  each  tank  for 
each  day  of  violation,  If  the  violation  is 
continuous,  civil  penalties  shall  be 
capable  of  being  assessed  up  to  SS.OOO 
or  more  for  each  day  of  violation. 

(b)  The  burden  of  proof  and  degree  of 
knowledge  or  intent  required  under  state 
law  for  estabUshing  violations  under 
paragraph  (a)|3)  of  this  section,  must  be 
no  greater  than  the  burden  of  proof  or 
degree  of  knowledge  or  intent  thai  EPA 
must  provide  when  it  bnngs  an  action 
under  Subtitle  I  of  the  Resource 
Conservation  and  Recovery  Act. 

(c)  A  civil  penalty  assessed,  sought,  or 
agreed  upon  by  the  state  enforcement 
agencyltes)  under  paragraph  [a}(3)  of 
this  section  must  be  appropriate  lo  the 
violation. 

§  28 1 .42    Requirements  for  public 
pariicipatton. 

Any  state  administcnng  a  program 
must  provide  for  public  participation  in 
the  state  enforcement  process  by 
providing  any  one  of  the  following  three 
options; 

(a)  Authority  that  allows  inIer\'ention 
analogous  to  Federal  Rule  24(aH2),  and 
assurance  by  the  appropriate  state 
enforcement  agency  that  it  will  not 
oppose  intervention  under  the  state 
analogue  to  Rule  24(a)(2)  on  the  ground 
that  the  applicant's  interest  is 
adequately  represented  by  the  State. 

(b)  Authority  that  allows  intervention 
as  of  right  in  any  civil  action  to  obtain 
the  remedies  specified  in  §  281.41  by  any 
citizen  having  an  interest  that  is  or  may 
be  adversely  affected;  or 

(c)  Assurance  by  the  appropriate  state 
agency  that: 

|1|  It  will  provide  notice  and 
opportunity  for  public  comment  on  all 
proposed  settlements  of  civil 
enforcement  actions  (except  where 
immediate  action  is  necessary  lo 
adequately  protect  human  health  and 
the  environment); 

(2)  It  will  investigate  and  provide 
responses  lo  citizen  complaints  about 
violations;  and 

(3)  It  will  not  oppose  citizen 
intervention  when  permissive 
intervention  is  allowed  by  statute,  rule, 
or  regulation 


§  281.43    Shartrtg  of  information. 

(a)  Slates  with  approved  programs 
must  furnish  EPA.  upon  request,  any 
information  in  stale  files  obtained  or 
used  in  the  administration  of  the  state 
program.  This  information  includes: 

(1)  Any  information  submitted  to  the 
state  under  a  claim  of  confidentiality. 
The  state  must  submit  that  claim  to  EIPA 
when  providing  such  information.  Any 
information  obtained  from  a  slate  and 
subject  lo  a  claim  of  confidentiality  will 
be  treated  in  accordance  with  federal 
regulations  in  40  CFR  Pari  2:  and 

(2)  Any  information  Ihat  is  submitted 
to  the  state  without  a  claim  of 
confidentiahly.  EPA  may  make  this 
information  available  to  the  public 
without  further  notice. 

(b)  EPA  must  furnish  lo  slates  with 
approved  programs,  upon  request,  any 
information  in  EI*A  files  that  the  slate 
needs  lo  administer  its  approved  slate 
program.  Such  information  includes: 

(1)  Any  information  that  is  submitted 
lo  EPA  without  a  claim  of 
confidentiality:  and 

(2)  Any  mformation  submitted  lo  EPA 
under  a  claim  of  confidentiality,  subject 
to  the  conditions  m  40  CFR  Pari  2 

Subpart  E— Approval  Procedures 

§  281. so    Approval  procedures  for  state 
programs. 

(a|  The  following  procedures  are 
required  for  all  appHcations.  regardless 
of  whether  the  application  is  for  a 
partial  or  complete  program,  as  defined 
in  §  281.12,  or  for  inlenm  or  final 
approval  in  accordance  with  $  281. 11. 

(b)  Before  submillmg  an  application  to 
EPA  for  approval  of  a  slate  program,  lhf= 
slate  must  provide  an  opportunity  for 
public  notice  and  comment  in  the 
development  of  its  underground  storage 
tank  program. 

(c)  When  EPA  receives  a  stale 
program  application,  EPA  will  examine 
the  application  and  notify  the  state 
whether  its  application  is  complete,  m 
accordance  with  the  application 
components  required  in  §  281.20.  The 
180-day  statuton,'  review  penod  begin;; 
only  after  EPA  has  determined  that  a 
complete  application  has  been  received. 

(d)  The  slate  and  EPA  may  by  mutual 
agreement  extend  the  review  period. 

|e]  After  receipt  of  a  complete 
program  application,  the  Administrator 
will  tentatively  determine  approval  or 
disapproval  of  the  state  program.  EPA 
shall  issue  pubhc  notice  of  the  tentative 
determination  in  the  Federal  Register,  in 
enough  of  the  largest  newspapers  in  ihr 
state  to  attract  statewide  attention;  and 
to  persons  on  the  state  agency  mailing 
list  and  any  other  persons  who  the 
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agency  has  reason  to  believe  are 
interested.  Notice  of  the  tentative 
determination  must  also: 

(1)  Afford  the  public  30  days  after  the 
notice  to  comment  on  the  state's 
application  and  the  Administrator's 
tentative  determination;  and 

(2)  Include  a  general  statement  of  the 
areas  of  concern,  if  the  Administrator 
indicates  the  state  program  may  not  be 
approved;  and 

(3)  Note  the  availability  for  inspection 
by  the  public  of  the  state  program 
application:  and 

(4)  Indicate  that  a  public  hearing  will 
be  held  by  EPA  no  earlier  than  30  days 
^fter  notice  of  the  tentative 
determination  unless  insufficient  public 
interest  is  expressed,  at  which  time  the 
Regional  Administrator  may  cancel  the 
public  hearing. 

(f)  Within  180  days  of  receipt  of  a 
complete  state  program  application,  the 
Administrator  must  make  a  final 
rietermination  whether  to  approve  the 
-r!ate  program  after  review  of  all  public 
i:omments.  EPA  will  give  notice  of  Us 
lietermmation  in  the  Federal  Register 
.nnd  codify  the  approved  state  program. 
J  he  notice  must  include  a  statement  of 
■.'  e  reasons  for  this  determination  and  a 
i'jsponse  to  significant  comments 
-■   ,e;ved. 

281-51     Amendment  required  at  end  of 
interim  period. 

(a]  State  programs  that  meet  the 
requirements  of  section  281, life)  [1}  and 

(2)  may  be  approved  for  1  to  3  years 
from  September  23.  1988.  States  that 
recei\e  such  mtenm  approval  must 
adopt  requirements  that  are  no  less 
stringent  than  the  correspondmg  federal 
Tf  quirements  and  standards  within  the 
timeframes  specified  under 
§  281  ll(c)f3], 

(b]  By  the  end  of  the  specified  time 
period,  a  st.jte  with  interim  approval 
must  submit  to  EPA  an  amendment  to  its 
application  that  includes  all  modified 
and  new  requirements  for  any  of  the 
elements  contammg  less  strmgent 
requirements.  Such  amended 
applications  must  also  include  a 
modified  program  description,  an 
.Attorney  General's  statement  and  a 
Memorandum  of  Agreement  that 
incorporate  the  amended  program 
requirements,  and  copies  of  ail 
applicable  state  statutes  and 
regulations. 

fcj  Upon  receipt  of  the  application 
amendment,  the  Administrator  shall 
follow  the  same  review  and  approval 
procedures  as  required  in  §  281.50. 

fd}  If  a  state  fails  to  submit  an 
amendment  within  the  specified 
timeframe,  the  interim  approval  of  the 
state  program  expires  upon  the 


applicable  date  established  under 
§  281.11(c).  and  the  Subtitle  I  program 
automatically  reverts  to  EPA. 

(e)  If  a  state  submits  an  amendment  to 
the  program  application  within  the 
timeframe  specified  under  S  281.11(c)(3) 
and  the  amendmant  is  disapproved  after 
the  end  of  the  time  period,  the  interim 
approval  of  the  slate  program  expires 
immediately  upon  disapproval  and  the 
Subtitle  I  program  automatically  reverts 
to  EPA. 

in  If  interim  approval  of  the  state 
program  expires.  EPA  must  notify  the 
regulated  community  and  the  public  of 
the  re-establishment  of  the  federal 
program  through  a  notice  in  the  Federal 
Register 

§  281.52     Revision  ol  approved  state 
programs. 

[a]  Either  EPA  or  the  approved  state 
may  initiate  program  revision.  Program 
revision  may  be  necessary  when  the 
controlling  federal  or  state  statutory  or 
regulatory  authority  is  changed  or  when 
responsibility  for  the  state  program  is 
shifted  to  a  new  agency  or  agencies.  The 
state  must  inform  EPA  of  any  proposed 
modifications  to  its  basic  statutory  or 
regulatory  authority  or  change  in 
division  of  responsibility  among  state 
agencies,  EPA  will  determine  in  each 
case  whether  a  revision  of  the  approved 
program  is  required- 
lb)  Whenever  the  Administrator  has 
reason  to  believe  that  circumstances 
have  changed  with  respect  to  an 
approved  state  program  or  the  federal 
program,  the  Administrator  may  request, 
and  the  state  must  provide,  a  revised 
application  as  prescribed  by  EPA. 

(c)  The  Administrator  will  approve  or 
disapprove  program  revisions  based  on 
the  requirements  of  this  Part  and  of 
Subtitle  !  pursuant  to  the  procedures 
under  this  section,  or  under  section 
281  50  if  EPA  has  reason  to  believe  the 
proposed  revision  will  receive 
significant  negative  comment  from  the 
public. 

(1)  The  Administrator  must  issue 
public  notice  of  planned  approval  or 
disapproval  of  a  state  program  revision 
in  the  Federal  Register  in  enough  of  the 
largest  newspapers  in  the  state  to 
attract  statewide  attention;  and  by 
mailing  to  persons  on  the  state  agency 
mailing  list  and  to  any  other  persons 
who  the  agency  has  reason  to  believe 
are  interested.  The  public  notice  must 
summarize  the  state  program  revision. 
indicate  whether  EPA  intends  to 
approve  or  disapprove  the  revision,  and 
provide  for  an  opportunity  to  comment 
for  a  period  of  30  days. 

(2)  The  Administrator's  decision  on 
the  proposed  revision  becomes  effective 
60  days  after  the  date  of  publication  in 


the  Federal  Register  in  accordance  with 
paragraph  (c)(1)  of  this  section,  unless 
significant  negative  comment  opposing 
the  proposed  revision  is  received  during 
the  comment  period.  If  significant 
negative  comment  is  received.  EPA  must 
notify  the  state  and  within  60  days  after 
the  date  of  publication,  publish  in  the 
Federal  Register  either: 

(ij  A  withdrawal  of  the  immediate 
final  decision,  which  will  then  be 
treated  as  a  tentative  decision  in 
accordance  with  the  applicable 
procedures  of  §  281.50  [e]  and  (f):  or 

(ii]  A  notice  that  contains  a  response 
to  significant  negative  comments  and 
affirms  either  thai  the  immediate  final 
decision  takes  effect  or  reverses  the 
decision. 

(d)  Revised  state  programs  that 
receive  approval  must  be  codified  In  the 
Federal  Register. 

Subpart  F— Withdrawal  of  Approval  of 
State  Programs 

§  261.60     Criteria  for  withdrawal  of 
approval  of  state  programs. 

(a)  The  Administrator  may  withdraw 
program  approval  when  the  Agency 
determines  that  a  state  no  longer  has 
adequate  regulatory  or  statutory 
authority  or  is  not  administering  and 
enforcing  an  approved  program  in 
accordance  with  this  part  The  state 
must  have  adequate  capability  to 
administer  and  enforce  the  state 
program.  In  evaluating  whether  such 
capability  exists,  the  Agency  will 
consider  whether  the  state  is 
implementing  an  adequate  enforcement 
program  by  evaluating  the  quality  of 
compliance  monitoring  and  enforcement 
actions. 

(b)  Such  withdrawal  of  approval  will 
occur  only  after  the  state  fails  to  take 
appropriate  action  within  a  reasonable 
time,  not  to  exceed  120  days  after  notice 
from  the  Administrator  that  the  state  is 
not  administering  and  enforcing  its 
program  in  accordance  with  (he 
requirements  of  this  part, 

§  281.61     Procedures  for  withdrawal  of 
approval  of  state  programs. 

(dj  The  following  procedures  apply 
when  a  state  with  an  approved  program 
voluntarily  transfers  to  EPA  those 
program  responsibilities  required  by 
federal  law. 

(1)  The  state  must  give  EPA  notice  of 
the  proposed  transfer,  and  submit,  at 
least  90  days  before  the  transfer,  a  plan 
for  the  orderly  transfer  of  all  relevant 
program  information  necessar>'  for  EPA 
to  administer  the  program. 

(2)  Within  30  days  of  receiving  the 
state's  transfer  plan,  EPA  must  evaluate 
the  plan  and  identify  any  additional 
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ir.formation  needed  by  the  federal 
government  for  program  administration. 

(3)  At  least  30  days  before  the  transfer 
is  to  occur.  EPA  must  publish  notice  of 
the  transfer  in  the  Federal  Register;  in 
enough  of  the  largest  newspapers  in  the 
state  to  attract  statewide  attention;  and 
lo  persons  on  appropriate  slate  mailing 
lists. 

(b)  When  EPA  begins  proceedings  lo 
determine  whether  to  withdraw 
approval  of  a  state  program  (either  on 
its  own  initiative  or  in  response  to  a 
petition  from  an  interested  person), 
withdrawal  proceedings  must  be 
conducted  in  accordiince  with 
procedures  set  out  in  40  CFR  271.23  (b) 
and  (c).  except  for  §  271.23(b)(8)(iii)  to 
the  extent  that  it  deviates  from 
requirements  under  §  281.60. 
[PR  Doc.  83-21159  Filed  9-22-68;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  801 

[Docket  NO-  S6N-0479) 

Medical  Devices;  Labeling:  User 
Labeling  for  Menstrual  Tampons; 
Proposed  Ranges  of  Absorbency  for 
Menstrual  Tampons 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
.Administration  (FDA)  ia  proposing  to 
dmend  its  regulations  to  require  that 
manufacturers  of  menstrual  tampons 
add  to  each  tampon  package  label  a 
letter  designation  of  the  range  of 
absorbency  of  the  products.  The  purpose 
of  the  proposed  rule  is  to  enable 
consumers  to  compare  the  absorbency 
of  one  brand  and  style  of  tampons  with 
the  absorbency  of  other  brands  and 
styles. 

Labeling  of  tampons  to  allow 
consumers  to  compare  the  absorbency 
of  different  brands  and  styles  is 
important  because  the  use  of  tampons  is 
associated  with  toxic  shock  syndrome 
(TSS).  a  rare  but  sometimes  fatal 
disease,  and  the  risk  of  contracting  TSS 
increases  with  the  use  of  tampons  of 
higher  absorbency.  FDA  is  proposing 
this  rule  under  the  Federal  Food.  Drug, 
and  Cosmetic  Act. 

FDA  is  also  announcing  the 
availability  of,  and  requesting  comments 
on.  a  citizen  petition  submitted  by  the 
Public  Citizen  Health  Research  Group 
(HRG)  concerning  absorbency  labeling 
for  tampons. 

DATE:  Comments  on  the  proposed  rule 
and  on  HRGs  petition  by  December  22, 
1988.  FD.A  IS  proposing  that  any  final 
rule  based  on  this  proposal  lake  effect 
for  packages  of  tampons  initially 
introduced  or  initially  dehvered  for 
i:'-    i  .•  ■:  n  'nto  commerce  6  months 
-:■  ^   •-  :iiv    f  publication  in  the 
Federal  Register. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305].Food  and  Drug  Administration. 
Room  4-62.  5600  Fishers  Lane.  Rockville, 
MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Les  VVeinstein,  Center  for  Devices  and 
Radiological  Health  (HFZ-64).  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-4874. 
SUPPLEMENTARY  INFORMATION: 

A.  Toxic  Shock  Syndrome  (TSS) 

B.  Current  Special  Labeling  Requirements  for 

Menslrual  Tampons 


C.  TSS  Education 

D.  Menstrual  Tampon  Absorbent^  Claims 

E.  American  SoHpfy  for  Testing  and 

Materials'  Effort  to  Develop  a  Standtird 
F  Public  Citizen  Health  Research  Croup 
Petition* 

1.  The  )u)y  29.  isaz.  petition 

2.  The  August  20. 1987.  petition 
C.  FDA  Reconsideri  Its  Position 

H.  Manufacturers'  Voluntary  Arlions 
I.  Basis  for  Proposed  Rule 
|.  Other  Options  for  Expres.itn||  Abnorbenry 
on  Package  Labels  Considered  by  FDA 

1.  Absorbency  values 

Z.  Absorbency  lerms 
K.  Discussion  of  Proposed  Rule 
L.  References 
M.  Envtronmenlat  Impact 
N.  Economic  Impact 
O.  Request  for  Comments 

A.  Toxic  Shock  Syndrome  (TSS) 

TSS  is  a  rare  but  senous  and 
sometimes  fatal  disease  that  occurs 
most  often  in  menstruating  women  30 
years  of  age  or  younger  who  use 
tampons,  although  it  can  occur  in  any 
person  of  any  age  (Ref.  6).  TSS  is 
believed  to  be  caused  by  a  bacterium, 
Staphylococcus  aureus,  that  produces  a 
toxin  or  toxins  (Ref.  6).  TSS  is 
characterized  by  a  rapid  drop  in  blood 
pressure  and  shock.  The  warning  signs 
of  TSS  include  a  sudden  fever  (usually 
102  'F  or  more),  vomiting,  diarrhea, 
fainting,  near  fainting  or  dizziness  when 
standing,  a  sunburn-like  rash,  and 
shedding  of  the  skin  of  the  palms  of  the 
hands  and  soles  of  the  feet  1  or  2  weeks 
after  onset  of  the  illness. 

In  the  Federal  Register  of  June  22. 1982 
(47  FR  26062).  FDA  published  a  final  rule 
to  require  manufacturers  of  tampons  to 
include  information  about  TSS  in  the 
labeling  of  the  devices  (21  CFR  801.430), 
FDA  stated  in  the  preamble  to  that  rule 
that  a  reasonable  estimate  of  the 
incidence  of  TSS  is  between  6  and  17 
per  100,000  menstruating  girls  and 
women  per  year  (47  FR  26982).  and  that 
women  30  and  under  and  teenage  girls 
are  at  greater  risk  of  contracting  TSS  (47 
FR  26986).  The  actual  incidence  of  TSS 
remains  unknown,  primarily  because  of 
the  lack  of  an  ongoing  active  TSS 
reporting  system.  In  1980,  the  Centers  for 
Disease  Control  (CDC)  initiated  the 
national  TSS  surveillance  system 
(predominantly  a  passive  reporting 
system)  and  CDC  tabulates  all  cases 
that  are  reported.  CDC  advises  that 
from  a  peak  of  about  120  reported  cases 
in  1  month  in  1980  (Ref.  1),  the  numbers 
of  new  reported  TSS  cases  have  leveled 
off  and  are  now  reported  at  a  national 
rate  of  approximately  14  cases  per 
month  (Ref.  37).  CDC  estimated  thai  its 
passive  surveillance  system  delects 
approximately  15  percent  of  the  TSS 
cases  that  actually  occur  (Ref.  1).  Thirty- 
nine  deaths  from  TSS  have  been 


reported  to  FDA's  medical  device 
reporting  (MDR)  system  during  the 
period  December  1984  through  May  1967 
(Ref,  45). 

Several  epidemiologic  studies  have 
demonstrated  that  there  is  a  statistically 
significant  association  between  tampon 
use  and  the  occurrence  of  TSS.  These 
studies  were  conducted  by  CDC  (Refs.  1 
and  2),  the  Utah  State  health  department 
(Ref.  3).  the  Wisconsin  State  health 
department  (Ref.  4).  and  the  Minnesota, 
Wisconsin,  and  Iowa  State  health 
departments  (iheTri-State  study)  (Refs. 
5.  7,  and  8).  Based  upon  an  evaluation  of 
the  risk  factors  associated  with  TSS.  the 
Tri-State  study  also  concluded  that  use 
of  high  absorbency  tampons  Increased 
the  risk  of  contracting  TSS.  This 
conclusion  was  supported  by  the 
Institute  of  Medicine  of  the  National 
Academy  of  Sciences,  which  reviewed 
all  the  unavailable  scientific  data  on 
TSS  m  1981  (Ref.  6), 

The  association  between  TSS  and 
tampon  absorbency  is  an  imporiant 
Finding  of  the  Tri-State  study.  The 
Hnding  was  based  on  a  subset  of 
patients  who  each  used  exclusively  one 
tampon  brand,  and  within  that  brand, 
one  style.  Fifty-four  patients  (out  of  a 
total  of  80  in  the  study)  and  104  controls 
(out  of  a  total  of  160  in  the  study!  were 
in  that  subset  of  patients.  Several 
statistical  analyses  were  performed  on 
the  data,  permitting  a  calculation  of  the 
likely  relative  risk  of  TSS  posed  by 
tampons  of  different  absorbencies 
within  the  same  brand.  The  results  of 
the  analyses  can  be  represented  by  the 
relative  risk  of  TSS  for  each  of  four 
tampon  absorbencies.  set  out  below  in 
terms  of  mean  absorbency  (fluid 
capacity)  in  grams  (Ref.  5). 
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In  summary,  the  Tri-State  study  (Ref. 
5)  confirmed  the  one  finding  consistent 
among  all  TSS  epidemiologic  studies: 
tampon  use  is  associated  with  TSS.  In 
addition,  the  Tri-S:Hte  study 
demonstrated  tliat  there  is  an 
association  between  the  level  of  tampon 
absorbency  and  TSS.  Moreover,  based 
on  its  assessment  of  all  the  current 
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information  respecting  TSS.  the  Institute 
of  Medicine  of  the  National  Academy  of 
Sciences,  through  lis  Committee  on  TSS, 
recommended  that  use  of  high 
absorbency  tampons  be  minimized 
|Ref.  6). 

The  conclusions  in  a  recent  report 
(Ref.  46)  of  a  study  of  the  relationship  of 
tampon  use  to  cases  of  TSS  conducted 
by  CDC  fully  support  the  Tri-State 
study's  conclusions  regarding  the  role  of 
tampon  absorbency  in  TSS  risk.  The 
CDC  study  includes  cases  of  TSS  with 
onset  between  January  1, 1983,  and 
December  31. 1984.  and  compares  the 
data  of  285  tampon-associated  cases  of 
TSS  where  the  woman  reported  using  a 
single  brand  of  tampon,  to  age-  and 
year-matched  controls  from  a  national 
sur\'ey  of  tampon  usage.  CDC  found  that 
users  of  all  brands  of  tampons  have 
elevated  "odds  ratios"  (a  measure  of 
relative  risk)  for  TSS  compared  to 
nonusers  of  tampons.  Based  on  an 
analysis  of  the  215  cases  in  which  the 
users  gave  information  as  lo  the 
absorbency  of  tampon  used.  CDC  also 
found  that  the  relative  risk  of  TSS 
generally  increases  as  the  absorbency  of 
the  tampon  increases  and  that  vv'ithoul 
regard  to  the  chemical  composition  of 
the  tampon,  for  each  gram  increased  in 
absorbency.  there  is  a  significant 
increase  in  the  risk  of  illness  (Refs.  46 
and  47).  This  finding  is  valid  over  the 
entire  range  of  absorbencies  represented 
by  each  category  of  chemical 
composition,  which  indicates  that  use  of 
a  low  absorbency  tampon  is  likely  to 
reduce  the  risk  of  TSS. 

To  provide  a  perspective  on  the 
overall  risk  of  contracting  TSS.  the  CDC 
report  describes  one  study  stating  that 
the  estimated  incidence  of  TSS  is 
between  2  and  4  cases  per  100.000 
menstruating  girls  and  women  per  year. 
lliese  incidence  data  are  based  on  data 
from  one  study  from  a  limited 
geographical  area,  northern  California, 
and  should  be  considered  as  a  subset  of 
the  overall  national  incidence  data. 
There  is  currently  no  explanation  for 
this  reported  lower  incidence  of  TSS.  It 
is  possible,  however,  that  earlier  reports 
of  higher  incidences  were  based  on  data 
from  time  periods  in  which  higher 
absorbency  tampons  and  higher  risk 
tampons  were  widely  used  (Ref  47). 

In  the  years  since  the  initial  research 
on  and  evaluation  of  TSS  were  done, 
TSS  epidemiologic  data  have  been 
reevaluated  and  critiqued.  Concerns 
have  been  raised  regarding  the  validity 
of  the  results  owing  to  possible  bias  in 
the  reporting  of  data  to  the  investigators. 
In  1982.  the  (ournal  of  the  American 
Medical  Association  (|AMA)  published 
an  article  describing  biases  that,  taken 


together,  could  allegedly  reproduce  the 
association  between  tampon  use  and 
TSS  (Ref  9),  albeit  ariificially.  Because 
of  that  possibility,  the  authors  of  the 
1982  |AMA  article  questioned  the 
conclusion  that  there  was  an  association 
between  tampon  use  and  TSS.  However, 
in  an  editorial  response  accompanying 
the  article.  B.  S.  flulka  (a  member  of  the 
Institute  of  Medicine  Committee  on  TSS) 
expressed  a  contrary  view  (Ref  11).  The 
editorial  used  the  Tri-State  study  data  to 
demonstrate  that  a  large  error  in 
reporting  tampon  use  versus  nonuse 
would  have  been  necessary  to 
invalidate  the  data  establishing  an 
association  between  tampons  and  TSS. 
Because  of  the  great  amount  of  careful 
sur\'eillance  actually  done  at  the  time  of 
the  Tri-State  study.  FDA  concludes  that 
such  a  large  error  was  not  a  reasonable 
possibility. 

A  1984  study  published  in  the 
American  Journal  of  Medicine  (Ref  10) 
expressed  an  additional  concern 
regarding  the  validity  of  the  Tri-State 
study  results.  The  1984  study  tested  how 
physicians'  diagnostic  judgments  were 
influenced  by  knowledge  of  a  patient's 
gender,  menstrual  history,  or  menstrual 
product  use  based  on  the  premise  that 
physician  bias  in  recognizing  TSS  could 
influence  the  basis  tampon/TSS 
association  data.  The  study  concluded 
that  there  was  a  bias  towards 
diagnosing  TSS  in  tampon  users.  The 
1984  study,  however,  involved 
physicians  diagnosing  TSS  after  several 
years  of  publicity  about  the  reported 
association.  It  did  not  demonstrate  that 
physicians  who  diagnosed  TSS  cases 
that  were  included  in  epidemiologic 
case  control  studies  conducted  in  1980 
were  influenced  in  making  a  TSS 
diagnosis  by  a  patient's  use  of  tampons. 
In  both  CDC's  first  study  (Ref  1 )  and  the 
Wisconsin  State  health  department 
study  (Ref  4).  the  researchers  closed 
case-admission  before  the  appearance 
of  national  news  media  coverage  linking 
TSS  with  tampon  use. 

FDA  continues  to  believe  that 
substantial  scientifically  sound  evidence 
shows  that  there  is  an  association 
between  the  use  of  tampons  and  TSS 
and  that  Increased  absorbency  is 
associated  with  increased  risk.  The 
consensus  of  the  scientific  community  is 
that  women  who  choose  to  use  tampons 
.should  use  tampons  with  the  minimum 
absorbency  needed  to  control  menstrual 
flow  in  order  to  reduce  their  risk  of 
contracting  TSS. 

B.  Current  Special  Labeling 
Requirements  for  Menstrual  Tampons 

Based  on  the  evidence  of  the 
increased  risk  of  TSS  associated  with 
the  use  of  tampons,  particularly  by 


young  women  and  girls,  the  severity  and 
rapid  onset  of  the  disease,  and  the 
significant  risk  of  death  for  users  who 
contract  TSS.  FDA  concluded  that 
failure  to  inform  consumers  about  TSS 
constituted  an  omission  of  material  facts 
about  tampons  (47  FR  26983). 
Accordingly,  in  the  Federal  Register  of 
June  22. 1982  (47  FR  26982),  FDA 
established  21  CFR  801.430  to  require 
manufacturers  of  menstrual  tampons  lo 
include  certain  information  about  TSS  in 
the  labeling  of  the  devices.  Section 
601.430  allows  a  manufacturer  to 
provide  the  TSS  information  only  in  the 
package  insert  if  the  following  alert 
appears  prominently  and  legibly  on  the 
package  label: 

ATTENTION:  Tampons  are  associated 
with  Toxic  Shock  Syndrome  (TSS).  TSS  is  a 
rare  but  serious  disease  that  may  cause 
death.  Read  and  save  the  enclosed 
information. 

The  TSS  information  required  by  the 
regulations  must  be  placed  prominently 
and  legibly  in  a  package  inseri  or  on  the 
package  of  menstrual  tampons  in  terms 
understandable  to  the  layperson  and 
must  include  the  following: 

1.  Warning  signs  of  TSS  and  what  lo 
do  if  these  or  other  signs  appear 

2.  The  risk  of  TSS  of  all  women  using 
tampons  during  their  menstrual  period. 
especially  the  reported  higher  risks  to 
women  under  30  years  of  age  and 
teenage  girls,  the  estimated  incidence  of 
TSS.  and  the  risk  of  death  from 
contracting  TSS; 

3.  The  advisability  of  using  tampons 
v.'ith  the  minimum  absorbency  needed  to 
control  menstrual  flow; 

4.  How  to  avoid  the  risk  of  getting 
tampon-associated  TSS  by  not  using 
tampons,  and  possibly  reduce  the  nsk  of 
getting  TSS  by  alternating  tampon  use 
with  sanitary  napkin  use;  and 

5.  The  need  to  seek  medical  attention 
before  again  using  tampons  if  TSS 
warning  signs  have  occured  in  the  past, 
or  if  women  have  any  questions  about 
TSS  or  tampon  use. 

As  discussed  in  the  following  sections 
of  this  preamble,  FDA  believes  that 
§  801.430  does  not  ensure  that  women 
are  provided  with  the  information  they 
need  to  select  the  lowest  absorbency 
needed  to  control  menstrual  flow  and 
thus,  to  reduce  the  risk  of  contracting 
TSS.  Moreover,  tampon  manufacturers 
have  been  unable  to  agree  to  provide,  on 
a  voluntary  basis,  absorbency 
information  that  would  facilitate 
interbrand  comparisons  of  products.  For 
these  reasons.  FDA  is  now  proposing  to 
amend  S  801.430,  as  described  in  detail 
In  Section  K  of  this  preamble,  to  require 
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that  manufacturers  provided  additional 
dbsorbency  informdtion. 

C.  TSS  Education 

The  agency  continues  to  provide 
mfurmation  to  the  public  about  TSS 
throygh  p'jblic  statements  and 
professional,  consumer,  and  ind'jstry 
education  programs.  Althouj^h  FDA 
informs  the  general  pubhc  about  TSS 
because  it  can  stnke  anyone,  not  just 
rampon  users.  FDA  is  especially 
concerned  about  the  prospective  or  new 
trimpon  user  who  may  not  read  tampon 
^dbeling  information  or  understand  its 
significance  In  an  effort  to  reduce  the 
seventy  and  the  incidence  of  TSS  in  this 
group,  FDA  conducted  a  nationwide 
poster  education  program  designed  to 
educate  teenage  girls  about  TSS.  its 
symptoms,  and  what  to  do  should  the 
5>  mploms  occur.  Because  younger 
women  and  teenage  giris  are  at  the 
greatest  nsk  of  contracting  TSS  and 
have  little  or  no  experience  upon  which 
!o  draw  in  evaluatmg  the  absorbency  of 
different  tampon  brands  and  stales,  they 
could  benefit  the  most  from  absorbency 
information  on  the  labeling  of  tampons. 

0.  Menstrual  Tampoo  Absorbency 

Claims 

In  June  1983,  FDA's  Center  for  Devices 

and  Radiological  Health  sent  a  letter 
(Ref.  13]  to  all  manufacturers  of  tampons 
regarding  absorbency  claims  on  lampon 
packaging.  The  letter  noted  that  some 
tampon  packages  featured  advertising  or 
promotional  material  thai  stressed 
ebsorbency  and  that  this  emphasis  was 
at  vanance  with  advice  to  use  the 
mmimum  absorbency  needed  to  control 
menstrual  flow.  The  agency  requested 
that  all  manufacturers  add  lo  the  outside 
package  label  of  tampons  the  advice  lo 
u3e  the  minimum  absorbency  needed  to 
control  menstrual  flow  and  to  place  this 
advice  next  to  the  promotional  messages 
about  absorbency  Because  all 
manufacturers  complied  voluntarily 
with  this  request.  FDA  believes  thai 
they  recognize  the  public  health  value  of 
the  advice  to  use  the  minimum 
absorbency  needed. 

E.  American  Society  for  Testing  and 
Materials'  Effort  to  Develop  a  Standard 

On  July  13.  1981.  FDA  asked  the 
chairperson  of  the  American  Society  for 
Testing  and  Materials  (ASTM) 
Committee  on  Medical  and  Surgical 
Materials  and  Devices  (the  committee) 
to  form  a  task  force  to  develop  a 
standard  for  tampons  [Ref.  14)  FDA 
believed  that  the  private  sector  was 
interested  in  developing  a  standard  thai 
would  address  concerns  regarding 
absorbency  and  that  the  appropriate 
forum  in  which  to  develop  such  a 


standard  would  be  ASTNI  The  agency 
suggested  that  the  standard  include  a 
method  for  determining  tampon 
absorbency  and  provide  for  appropriate 
labeling. 

In  response  to  FDA's  request,  the 
committee  first  met  with  representatives 
from  consumer  groups,  industry,  and 
FDA  in  November  1981.  The  committee 
agreed  to  set  up  a  task  force  lo  develop 
a  voluntary  standard  for  tampans.  The 
task  force,  formally  established  in 
January  1982.  was  composed  of 
representatives  from  the  following 
organizations:  Coalition  for  Medical 
Rights  of  Woman;  Women  Health 
International;  National  Consumers 
League;  National  Women  s  Health 
Network:  Boston  Women's  Health  Book 
Collective;  Empire  State  Consumer 
Association.  Inc.:  Personal  Products: 
Internationa!  Playtex.  Inc.;  Kimberly- 
Clark  Corp..  leffrpy- Martin.  Inc.: 
Tambrands,  Inc.  (formerly  Tampax); 
Sentinel  Consumer  Products,  Inc.;  and 
FDA.  The  task  force  made  a 
commitment  to  develop,  among  oth'-r 
things,  a  standard  test  method  for 
measuring  lampon  absorbency  and  a 
means  for  expressing  absorbency  on 
tampon  labeling 

F.  Public  Qtizeo  Health  Research  Group 
Petitioai 

/.  The  July  29.  1982.  Petition 

On  July  29. 1982.  the  Public  Citizen 
Health  Research  Group  (HRG) 
petitioned  I-T)A  to  establish  a 
performance  standard  for  tampons  that 
would  (1)  prescribe  a  test  method  for 
deiermming  tampon  absorbency;  (2) 
require  tampon  manufacturers  to 
determine  the  absorbency  of  each  of 
their  styles  of  tampons  using  the  lest 
method  adapted  by  the  ASTM  task  force 
{!he  Syngyna  (simulated  vagina)  lest): 
(3)  establish  a  uniform  nomenclature  for 
tampon  absorbency;  and  (4)  compel 
manufacturers  to  disclose  absorbency 
on  the  outside  of  the  tampon  packages. 

On  September  22, 1982,  FDA  issued  a 
tentative  response  (Ref.  19)  to  HRC's 
petition.  The  agency  stated  that, 
although  It  agreed  in  substance  with  the 
objectives  of  the  petition.  FDA  preferred 
to  work  actively  with  the  ASTM  tampon 
task  force  because  the  agency  believed 
that  the  voluntary  standards  process 
was  the  most  efficient  and  economical 
method  available  for  developing  uniform 
tampon  absorbency  testing  and  labeling. 
FDA  also  pointed  out  that  scientific  data 
regarding  the  relationship  of  absorbency 
to  the  risk  of  TSS  were  limited.  The 
agency  promised  that  it  would  monitor 
the  ta«k  force's  progress,  and  indicated 
that  the  agency  would  reconsider  its 
position  if  it  became  evident  that  the 


task  force's  efforts  were  being  delayed 
or  were  not  adequately  addressing  the 
issues  of  absorbency  and  disclosure. 

On  November  2. 1982.  HRG  submitted 
a  supplement  to  its  petition  (Ref.  20). 
which  staled  that  HRG  considered 
tampons  to  be  misbranded  within  the 
meaning  of  section  502(a|  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  use.  352(a)).  HRG  reiterated  its 
request  that  FDA  establish  a 
performance  standard  for  tampons. 

On  April  22.  1983.  FD.A  issued  a  final 
response  denying  HRG's  petition  as 
supplemented  (Ref.  21).  As  FDA  had 
stated  in  its  September  22. 1982. 
tentative  response  to  HRG.  the  agency 
continued  to  agree  in  substance  with  the 
objectives  of  the  petition  but  preferred 
lo  work  with  the  ASTM  task  force 
instead  of  initiating  regulatory  action  or 
rulemaking.  However.  FDA  also  advised 
HRG  that,  if  regulatory  action  or 
rulemaking  became  necessary  or  if  ihe 
task  force's  activities  became  delayed 
and  the  public  health  was  apparently 
being  compromised.  FDA  would 
reconsider  its  position. 

2.  The  August  20.  7987.  Petition 

On  August  20. 1987.  FDA  received 
another  citizen  petition  1B7P-0280CP) 
from  HRG  concerning  absorbency 
labeling  of  tampons.  FDA  is  announcing 
the  availability  of  this  petition  and 
invites  interested  persons  to  submit 
written  comments  on  it.  Two  copies  of 
any  comments  are  lo  be  submitted  by 
December  22. 1988.  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  In  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  oITice 
above  between  9  am.  and  4  p.m.. 
Monday  through  Friday. 

In  its  August  20. 1987.  petition.  HRG 
requests  that  FDA: 

1.  Issue  ft  njlu  on  an  expedited  basis  that 
would: 

a  Eliminate  Ihe  unstandardized 
nomenclature  ("lunior. "  'regular.'  "tuper," 
"super  plui")  used  by  tampon  msnufaclurers 
to  describe  absorbency. 

b.  Require  tampon  manufaciurers  lo 
determine  the  fluid  capaoty  of  each  style  of 
tampon  ihcy  manufacture  using  the  "syngyna 
test."  which  iimulales  tampon  use  conditions 
in  humana.  Require  manufacturer*  lo  test, 
and  periodically  retest.  a  siaiistically 
significant  number  of  tampons  to  auure  that 
fluid  capaaty  measuremeni  is  accurate. 

c.  Require  tampon  manufaciurers  to  assign 
a  single  number  to  absorbency  haaed  on 
syngyna  test  results.  For  example,  currently 
marketed  tampons  will  yield  syngyna  lest 
results  ranging  from  5  to  Ifl  grama  of 
absorbed  liquid  Absorbency  factors  on 
tampon  pactcages  would  range  from  5  to  18. 
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where  5  would  signify  the  least  absorbent 
brand  and  18  the  mosl  absortjent. 

d.  Require  tampon  manufacturers  lo 
disclose  these  numerical  absort>ency  factora 
on  the  outside  of  tampon  boxes  in  a  uniform 
fashion,  with  the  message  that  higher 
absorbency  is  associated  with  a  higher  risk  of 
TSS.  ■  •  • 

2.  Announce  in  ihe  notice  of  proposed 
rulemaking  that  Ihe  agency  intends  to  issue  a 
final  rule  as  expeditiously  as  possible  and  to 
make  the  rule  effcclive  upon  publicalion  so 
Ihal  manufacturers  may  immediately  begin 
making  plans  for  changing  tampon  labels  in  a 
manner  thai  is  consistent  with  the  proposed 
rule. 

3.  Declare  that  any  tampons  sold  after  the 
effective  date  of  Ihe  mle  are  misbranded 
under  the  Federal  Food,  Drug,  and  Cosmetic 
Act  and  ihal  the  agency  will  commit  Ihe 
necessary  resources  to  enforce  the  Hnal  rule- 


FDA  will  consider  HRG's  August  20, 
1987.  petition  and  any  comments 
received  on  it  when  Ihe  agency 
considers  the  comments  received  on  the 
proposed  rule,  and  will  include  in  any 
final  rule  or  in  any  document 
withdrawing  the  proposed  rule  a  final 
response  lo  the  petition. 

G.  FDA  Reconsiders  Its  Position 

The  ASTM  task  force  met  frequently 
for  more  than  3  years.  It  appointed  two 
subcommittees,  one  on  test  methods  and 
the  other  on  labeling,  to  prepare 
separate  sections  of  the  voluntary 
standard.  The  subcommittee  on  test 
methods  agreed  on  the  Syng>'na  teat  (see 
Sections  F.  and  K.  of  this  preamble)  as 
the  test  method  for  measuring  absorbent 
capacity.  The  subcommittee  on  labeling 
failed  to  reach  agreement  on  an 
approach  to  tampon  absorbency 
labeling.  In  an  attempt  to  resolve  the 
impasse  at  the  subcommittee  level,  the 
full  task  force  discussed  a  number  of 
alternative  approaches  to  tampon 
labeling,  such  as  Ihose  set  out  in  Section 
I.  of  this  preamble.  However,  the  full 
task  force  never  reached  a  consensus 
either  among  the  lampon  manufacturers 
or  between  the  manufacturers  and  the 
consumer  members  of  the  task  force  on 
a  means  for  expressing  tampon 
absorbency  on  labeling. 

On  April  16. 1984.  a  coalition  of 
consumer  and  women's  health 
organizations  urged  FDA  lo  develop  a 
comprehensive  performance  standard 
for  tampons  thai  would  include 
standardized  absorbency  testing  and 
labeling  [Ref.  24). 

On  May  2, 1984,  the  task  force 
unanimously  passed  a  resolution  tabling 
any  further  discussion  of  absorbency 
labeling.  On  April  18. 1985.  the  task 
force  recommended  to  its  parent  ASTM 
committee  that  the  task  force  become 
inactive  because  Ihe  task  force  could 
not  resolve  its  di^crences  regarding 


labeling.  The  task  force  has  not  met 
since  that  date. 

Citing  the  failure  of  the  task  force  lo 
reach  a  consensus  on  a  voluntary 
absorbency  standard.  HRG  wrote  to 
FDA  on  May  7. 1984  (Ref.  25}.  HRG 
requested  thai  FDA  reconsider  its  April 
22. 1983.  response  to  HRG  (Ref.  211  and 
initiate  a  proceeding  to  establish  a 
performance  standard  under  section  514 
of  the  act  (21  U.S.C.  260d)  for  the  device 
or.  in  the  alternative,  establish 
requirements  with  respect  to  a  method 
for  determining  absorbency  and  with 
respect  lo  a  lampon  labeling  format  for 
disclosing  absorbency. 

The  failure  of  the  ASTM  effort  led 
FDA  to  reconsider  its  position.  In 
reconsidering.  FDA  once  again  reviewed 
the  scientific  data  regarding  lampon 
absorbency  and  TSS.  FDA  concluded 
thai  the  data  showed  an  association 
between  tampon  absorbency  and  TSS. 
Accordingly,  on  June  22, 1984  (Ref.  261. 
FDA  advised  HRG  and  the  consumer 
and  women's  health  organizations  that 
had  written  to  the  agency  on  April  18, 
1984,  that  the  agency  planned  to 
promulgate  a  rule  that  would  include  a 
standardized  absorbency  test  and 
absorbency  labeling  requirements  for 
tampons  (Ref.  24),  FDA  believed  then,  as 
it  does  now.  that  the  scientific  data 
support  such  a  rule,  which  would  allow 
women  to  choose  the  least  absorbent 
tampon  for  their  needs,  thus  reducing 
their  relative  risk  of  contracting  TSS. 

On  August  20. 1985.  FDA's  Obstelrics- 
Cynecology  Devices  Pane!  |lhe  Panel! 
discussed  the  safety  of  tampons  in 
general,  the  association  of  tampons  with 
TSS  in  particular,  and  the  need  to 
formulate  a  research  agenda  to 
investigate  and  address  various  safety 
concerns  related  to  tampons.  T^e  Panel 
discussed  each  of  these  issues  as 
requested  in  a  citizen  petition  submitted 
by  Woman  Health  International  and  the 
Empire  State  Consumer  Association  on 
September  11. 1984  (Ref.  30).  The  Panel 
supported  (Ref.  31)  FDA's  plan  lo 
promulgate  a  tampon  absorbency 
labeling  regulation  that  would  facilitate 
interbrand  comparison,  and 
recommended  an  absorbency  rating 
system  based  on  a  single  test  method. 

The  Panel  also  recommended  the  FDA 
consider  including  "content"  (ingredient) 
labeling  in  the  tampon  absorbency 
labeling  regulation.  This 
recommendation  resulted  from  the 
Panel's  discussion  of  ingredient  labeling 
for  scented  tampons.  During  that 
discussion,  a  consumer  group  suggested 
that  FDA  regulate  scented  tampons  as 
cosmetics  so  that,  as  cosmetics,  scented 
menstrual  tampons  would  be  required  lo 
bear  ingredient  labeling. 


However,  if  FDA  regulated  scented 
tampons  as  cosmetics,  their  labeling 
would  not  change.  Under  21  CFR  701.3 
(FDA's  regulation  governing  the 
declaration  of  ingredients  in  cosmeticsl. 
a  fragrance  may  be  listed  on  the  label  of 
a  cosmetic  as  "fragrance."  and  no 
further  information  is  required  on  the 
label  The  only  manufacturer  of  scented 
tampons  already  lists  "fragrance"  as  sn 
ingredient.  Accordingly.  FDA  has 
decided  not  to  regulate  tampons  as 
cosmetics. 

Because  several  consumers  testified 
before  Ihe  Panel  in  favor  of  ingredient 
labeling  for  other  than  scented  tampions, 
FDA  invites  interested  persons  to 
submit  comments  with  relevant  data 
and  information  on  the  need  for  surh 
labeling  as  well  as  on  the  kind  of 
ingredient  labeling  that  would  be 
appropriate.  The  agency  also  invites 
such  persons  to  submit  comments 
setting  out  the  basis  for  FDA  to  require 
ingredient  labeling  for  other  than 
scented  tampons,  under  the  act  or  any 
other  law  administrated  by  the  agency 

H.  Manufacturers"  Voluntar>  Actions 

On  lanuary  8,  19B6.  Mr.  Edwin  Shu'l. 
Ir.,  President  of  Tambrands.  Inc.,  wrote 
to  FDA  of  Tambrands'  intention  lo 
include  absorbency  labeling  on  all 
tampons  marketed  by  the  firm  (Ref.  33). 
Mr,  Shuti  sent  FDA  an  addendum  to  this 
letter  on  January  27, 1986  (Ref.  34). 
stating  that  Tambrands  intended  to  use 
the  Syngyna  test  method  for  absorbency 
proposed  during  the  ASTM  tampon  task 
force  deliberations.  Tambrands  also 
slated  that  it  would  use  the  followmg 
absorbency  ranges  to  correspond  lo  its 
existing  absorbency  terms:  lunior — 4  to 
6  grams  of  fluid  absorbed,  Regular — 6  to 
9  grams.  Super — 9  to  12  grams,  and 
Super  Plus — 12  to  16  grams. 

On  January  27. 1986.  FDA  wrote  lo  the 
other  tampon  manufacturers  informing 
them  of  Tambrands'  intended  actions 
and  asking  whether  they  planned  to  take 
any  action  regarding  lampon 
absorbency  testing  and  labeling  (Ref. 
35).  On  January  30. 1986.  FDA  sent  a 
similar  letter  lo  a  representative  of 
several  consumer  groups  asking  for  the 
groups"  comments  on  Tambrands' 
proposed  labeling  scheme  (Ref.  361-  The 
responses  the  agency  received  from  the 
tampon  manufacturers  and  from  the 
consumer  groups  are  described  below. 

Responses  from  manufacturers:  The 
other  four  manufacturers  of  tampons, 
International  Playtex,  Inc..  Personal 
Products.  Inc.  Sentinel  Consumer 
Products,  and  Kimberly-Clark  Corp., 
responded  that,  liJte  Tambrands.  they 
would  test  their  tampons  for  absorbency 
using  the  Syng%'na  test  method  [Refs.  36. 
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39.  40,  and  41).  However,  the 
manufacturers  did  not  agree  on  a 
labelini?  plan 

Two  compdnies.  Kimberly-Clark  Corp. 
[Rpf.  38)  and  Sentine!  Consumer 
Products  (Ref  39).  indicated  that  they 
would  adopt  a  labeling  plan  u';;ng  the 
ahsnrbency  ranges  suggested  by 
Tambrands  and  thdt  they  would  retain 
their  currently  used  absorbency  terms. 
The  combined  sales  of  Tambrands  and 
these  two  manufacturers  represent 
about  TQ  percent  of  the  tampon  market. 

Two  other  companies.  International 
Piaytex.  Inc.  (Ref.  40).  and  Persona) 
Products.  Inc.  (Ref.  41).  which  represent 
approximately  30  percent  of  the  tampon 
market,  staled  that  they  would  label 
each  style  of  their  tampons  with  a  single 
number  representing  absorbency  in 
grams  instead  of  using  a  range  of 
absorbency  and  would  also  retain 
currently  used  terms  of  absorbency. 
These  two  firms  stated  that,  lo  alJow  for 
variations  in  absorbency  of  tampons, 
the  number  placed  on  the  label  would  be 
stated  with  an  allowance  of  a  plus  or 
minus  1  gram  variation.  Thus,  for 
example,  a  tampon  that  was  determined 
by  the  Syngyna  test  to  absorb  9  grams  of 
the  test  solution  would  be  characterized 
on  the  package  label  as  absorbing  9  ±  1 
grams. 

In  sum.  each  tampon  manufacturer 
voluntarily  agreed  to  adopt  the  same 
absorbency  testing  method  for  tampons, 
but  the  manufacturers  did  not  agree  on  a 
way  to  represent  the  results  of  this 
testing  on  tampon  labeling,  nor  did  they 
agree  on  a  unified  approach  to  the  use  of 
descriptive  absorbency  terms 

Responses  from  consumer  groups- 
Representatives  of  two  consumer  groups 
responded  lo  the  January  30.  1986.  letter 
(Refs.  42  and  43).  The  two  groups 
supported  Tambrands'  approach,  but 
stated  that  the  agency  needed  to 
mandate  a  uniform  approach  m  the  face 
of  the  nonuniform  approach  offered  by 
the  industry  The  two  groups  also  stated 
that  their  views  were  widely  shared 
among  all  the  consumer  groups  listed  in 
Section  E.  of  the  preamble  who  had 
been  mvolved  with  the  task  force 
deliberations  on  a  voluntary  standard. 

1.  Basis  for  Proposed  Rule 

FDA  IS  proposing  a  rule  to  ensure 
uniform  absorbency  testing  of  tampons 
and  to  standardize  a  method  of 
expressing  absorbency  on  tampon 
package  labels.  FDA  is  proposing  this 
rule  for  several  reasons  First.  FDA 
believes  that  additional  tampon 
absorbency  mformalion  is  necessary  to 
eodble  menstruating  women  to  make 
mterbrand  comparisons  and  choose  the 
lowest  absorbency  needed  to  control 
menstrual  flow  and.  thus,  reduce  their 


risk  of  contracting  TSS.  Second,  a 
manufacturer's  failure  to  provide 
absorbency  information  in  the  labeling 
constitutes  omission  of  a  material  fact 
that  misbrands  the  device  under  the  act 
because  current  labeling  docs  not 
provide  adequate  directions  for  tampon 
use  and  misleads  consumers  who  want 
to  use  tampons  with  the  minimum 
absorbency  needed  to  control  menstrual 
flow  Third.  FDA  has  concluded  that 
manufacturers  will  not  voluntarily  agree 
to  provide  absorbency  information  that 
will  facilitate  interbrand  comparisons  of 
tampons. 

The  act  gives  FDA  broad  authority  lo 
regulate  medical  devices  for  human  use. 
The  word  "device"  is  defined  in  section 
2m(h)  of  the  act.  Under  section  513  of 
the  act  (21  US C  3eOc).  FDA  has 
classified  menstriial  tampons  as  class  II 
devices  (perform. tnce  standards)  in  21 
CFR  8ft4,S46(}  and  8M.5470. 

Section  701(a)  of  the  act  (21  U.S.C. 
371(a))  authorizes  FDA  lo  promulgate 
substantive  binding  regulations  for  the 
efficient  enforcement  of  the  act, 
Wcmbcrfierv-  flynson.  Westcott  & 
Dunning.  Inc..  412  U.S.  609  (1973):  see 
also  Weinberger  v  Bcntex 
Pharmaceuticals.  Inc.  412  U.S.  645.  653 
(1973).  National  /\ss'n  of 
Pharmaceutical  Manufacturers  v.  FDA. 
637  F,2d  877  (2d  Cir  1981);  National 
Confectioners  Ass'n  v.  Cotifano.  569 
F  2d  990  (DC.  Cir  1978);  National 
Nutritional  Foods  Ass'n  v.  Weinberger. 
512  F.2d  688  (2d  Cir).  cert,  denied.  423 
U.S.  825(1975). 

Under  the  proposed  rule,  any  tampon 
that  IS  not  labeled  as  requned  and  that 
is  initially  introduced  or  initially 
delivered  for  introduction  into 
commerce  after  the  effective  date  of  a 
final  rule  would  be  mtsbranded  under 
sections  201(n)  and  502  (aj  and  (r)(l)  of 
the  act  (21  U.S.C.  321(n)  and  352  (a)  and 

(nni). 

Section  502(a)  of  the  act  provides  that 
a  device  is  misbranded  if  "its  labeling  is 
false  or  misleading  in  any  particular." 
Section  201(n)  of  the  act  provides  that, 
m  determining  whether  labeling  of  a 
regulated  article  (such  as  a  device)  is 
misleading: 

*  *  ■  ihere  shall  be  taken  into  account 

■   *   *  not  only  representalions  made  or 
Suggested  by  stalement.  word,  design,  device, 
or  any  combination  thereof,  but  also  the 
extent  to  which  the  labeling  *   *   *  fatls  to 
reveal  facts  materidl  in  the  light  of  such 
representations  or  materlaj  with  respect  to 
consequences  which  may  result  from  the  uso 
of  the  Hiiicle  lo  which  the  labeling  *   *  * 
relates  '   '   '. 

Tampon  labeling  currently  advises 
women  to  use  tampons  with  the 
minimum  absorbency  needed.  This 
advice  is  based  on  the  association 


between  increased  absorbency  and  TSS. 
It  is  difficult,  however,  for  women  lo 
heed  this  advice  because  there  is  no 
information  on  tampon  labeling  with 
which  a  woman  can  make  interbrand 
comparisons  with  respect  lo 
absorbency.  (Although  manufacturers 
may  use  common  terms  to  represent 
absorbency,  these  terms  have  different 
meanings  across  brands.  For  example, 
one  manufacturer's  tampon  labeled  as 
"regular"  was  found  to  absorb  between 
12  and  13  grams  of  fluid,  while  another 
manufacturer's  "super"  tampon 
absorbed  only  9  grams.  Moreover, 
between  products  labeled  with  the  same 
term,  e.g..  "super."  FDA  has  found  a 
variance  in  absorbency  of  up  lo  7  grams 
(Ref.  27).)  This  omission  of  uniform 
absorbency  information  from  the 
labeling  constitutes  an  omission  of  a 
material  fact  and  renders  tampons 
misbranded  within  the  meaning  of 
section  502(a)  of  the  act. 

The  courts  have  upheld  FDA  s 
authority  to  prevent  false  and 
misleading  labeling  by  promulgating 
regulations  requiring  label  warnings  and 
other  affirmative  disclosures,  see.  e.g., 
Cosmetic,  Toiletry  and  Fragrance 
Association  v.  Schmidt.  409  F.  Supp.  57 
(D.DC.  1976).  aff'd  without  opinion. 
Civil  No.  75-1715  (D.C.  Cir,  August  19. 
1977).  even  in  the  absence  of  a  proven 
cause-and-effecl  relationship  between 
product  usage  and  harm.  Council  for 
Responsible  Nutrition  v,  Goyan.  Civil 
No.  80-1124  (D  D  C  August  1. 1980) 

Section  502(0(11  of  the  act  provides 
that  a  device  is  also  mtsbranded  unless 
its  labeling  bears  adequate  directions 
for  use.  AdequHtP  directions  for  use 
means  adequate  directions  under  which 
a  layperson  can  use  a  device  safely  and 
for  the  purpose  for  which  it  is  intended 
(see  21  CFR  801  5  and  801  6)  A  woman 
cannot  use  tampons  safely  if  she  cannot 
determine  which  tampons  have  the 
minimum  absorbency  that  she  needs  to 
control  menstrual  flow  Because  current 
tampon  labeling  does  not  contain  any 
information  with  which  a  woman  can 
determine  the  relative  absorbency  of 
different  brands  of  tampons,  tempons  do 
not  bear  adequate  directions  for  use. 
and  therefore  are  misbranded  under 
section  502(f)(1)  of  the  act. 

PDA  may  impose  testing  requirements 
in  a  labeling  regulation  promulgated 
under  its  general  rulemaking  authority. 
See.  e.g..  American  Frozen  Food  Inst.  v. 
Mathews,  413  F.  Supp.  548  (D.D.C.  1976). 
off  d  per  curiam  sub  nom.  American 
Frozen  Food  Inst.  v.  Callfano.  555  F.2d 
1059  (D.C.  Cir.  1977);  see  also  National 
Nutritional  Foods  Ass'n  v.  Weinberger, 
supra.  Thus.  FDA  may  require  that  all 
tampon  manufacturers  use  the  same  test 
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method  to  determine  absorbency.  lo 
ensure  that  there  is  uniformity  in 
measuring  tampon  absorbency.  A 
similar  requirement  is  imposed  in  21 
CFR  801.420(c)(4)  on  hearing  aid 
manufacturers  and  distributors  who 
must  determine  and  state  technical  data 
values  for  hearing  aid  labeling  in 
accordance  with  specified  test 
procedures.  The  hearing  aid  regulation 
has  been  upheld.  American  Speech  and 
Hearing  Ass'n  v.  Califano,  Med.  Devices 
Kept.  (CCH)  No,  77-1327.  §5  15.004. 
15,007  (D.D.C.  August  23. 1977).  affd.  No. 
77-1327  (D.C.  Cir.  Dec.  19. 1977).  Food 
regulations  promulgated  under  section 
701(a)  of  the  act  also  impose  many  such 
specific  testing  requirements.  See,  e.g.. 
21  CFR  113.40  (tests  for  low-acid  canned 
foods);  21  CFR  155.190(b)(2)(i)  (test  for 
determining  drained  weight  of  canned 
tomatoes):  21  CFR  161.190  (method  for 
determining  color  designation  of  tuna). 

The  proposed  rule  does  not  require 
that  tampons  perform  at  a  specified 
level  of  absorbency.  only  that  each 
manufacturer  measure  the  absorbency 
of  its  tampons  and  slate  the  results  on 
package  labeling. 

).  Other  Options  for  Expressing 
Absorbency  on  Package  Labels 
Considered  by  FD.\ 

FDA  is  proposing  to  require 
.ihsorbency  lo  be  expressedAn  tampon 
labels  using  letter  designations  of  the 
ranges  of  absorbency.  Before  deciding 
on  this  approach,  FDA  considered 
alternative  approaches,  as  described 
below.  These  alternatives,  and  the 
approach  FDA  has  selected,  are  based 
on  the  agency's  understanding  of  the 
currently  available  manufacturing 
technology  and  data  on  incremental  TSS 
risk  associated  with  increased 
absorbency.  Ideally,  a  very  small 
variation  in  absorbency  would  exist  for 
all  production  of  a  single  style  of 
tampon,  such  that  the  range  of 
absorbencies  contained  in  a  given  box 
could  be  accurately  represented,  for 
example,  by  a  single  number.  Combining 
such  information  on  absorbency  with  a 
clear  indication  that  each  increment  in 
absorbency  was  associated  with  an 
increase  in  TSS  risk  would  allow  FDA  to 
consider  more  narrow  absorbency  range 
categories.  Although  FDA  is  inviting 
comments  on  the  relative  advantages 
and  disadvantages  of  the  alternative 


approached  described  below,  the  agency 
also  solicits  information  and  comments 
on  the  technical  feasibility  of  offering 
more  absorbency  ranges,  without 
significant  overlap  in  absorbencies  of 
products  in  adjacent  ranges. 

/.  Absorbency  Values 

FDA  considered  proposing  to  require 
that  absorbency  be  represented  on 
tampon  labeling  by  a  single  number, 
rather  than  by  a  range.  This  alternative 
is  similar  to  that  described  in  the  August 
20. 1987.  petition  from  HRG  discussed  in 
section  F.  of  this  preamble.  With  this 
alternative,  if  a  tampon  manufacturer 
determined  that  a  particular  tampon 
style  absorbed,  on  average.  7  grams  of 
fiuid.  the  manufacturer  would  represent 
the  absorbency  of  such  tampons  as  "7" 
on  the  label.  However,  because  the  "7" 
would  represent  an  average  absorbency. 
any  one  tampon  in  a  package  might 
actually  absorb  fewer  than  6  grams  of 
fiuid  or  more  than  8  grams  of  fluid. 
Variations  in  raw  materials,  production, 
and  even  testing  contribute  to  this 
uncertainty.  For  example,  the 
absorbency  of  a  raw  material  such  as 
cotton  may  be  infiuenced  by  its  natural 
moisture  content,  which  in  turn  may  be 
affected  by  the  geographical  area  in 
which  it  is  grown  and  by  the  conditions 
under  which  it  is  harvested,  transported, 
and  stored.  The  humidity  level  at  the 
time  of  tampon  production  may  also 
cause  batch-to-batch  or  run-to-run 
variations  in  absorbency.  In  addition, 
minor  differences  in  testing  procedures 
among  laboratories  and  within  a  given 
laboratory  could  cause  differences  in 
results  of  absorbency  testing.  Thus. 
although  FDA  believes  that  a  single 
number  representing  absorbency  would 
be  easy  for  consumers  to  understand, 
the  agency  does  not  believe  that,  at  this 
time,  a  single  number  is  sufficiently 
accurate.  Moreover.  FDA  does  not 
believe  that,  using  currently  availnhle 
technology,  it  is  possible  to  make  a 
tampon  the  absorbency  of  which  is 
accurately  represented  by  a  single 
number.  Should  technology,  quality 
control,  and  testing  improve  to  the 
extent  that  variation  is  significantly 
reduced,  however,  this  alternative 
would  be  more  viable. 

FDA  also  considered  proposing  that 
absorbency  be  expressed  with  a  single 
number  followed  by  "+:  'x'  "  grams  m 


order  to  more  accurately  express 
absorbency.  given  the  variations 
between  individual  tampons  in  a  single 
box.  while  retaining  some  of  the 
simplicity  of  a  single  number.  FDA 
believes,  however,  that  this  approach 
might  be  confusing  to  some  consumers. 
For  example,  a  box  of  tampons  labeled 
"absorbency  7±  15  grams"  would 
contain  some  tampons  that  actually 
absorb  more  than  tampons  from  a  box 
labeled  "absorbency  9±  1.5  grams." 
FDA  is  concerned  that  many  consumers 
would  focus  on  the  "7"  and  the  "9"  and 
not  recognize  this  overlap  in 
absorbency.  (FDA  has  other  concerns 
about  overlappping  absorbencies  which 
will  be  discussed  below.) 

Therefore,  to  clearly  express  the 
variation  in  absorbency  of  tampons  of  a 
particular  style.  FDA  has  proposed  that 
manufacturers  represent  absorbency 
using  ranges.  Ranges  allow  an  accurate 
expression  of  the  variation  in 
absorbency  of  individual  tampons, 
provide  consumers  with  meaningful 
information,  and  are  technologically 
feasible. 

FDA  considered  a  proposal  allowing 
manufacturers  the  flexibility  to  market 
an  unlimited  number  of  absorbency 
ranges.  I'his  approach  would  be 
technologically  feasible  and  would  offer 
the  theoretical  advantage  of  providing 
for  the  development  of  a  greater  variety 
of  products,  thus  increasing  consumer 
choice.  At  the  same  time,  however,  this 
approach  could  result  in  product  lines 
with  overlapping  absorbencies.  For 
example,  one  product  could  be  labeled 
"absorbency  6-9  grams"  and  another 
product  could  be  labeled  "absorbency 
7-10  grams." 

While  consumers  would  be  expected 
to  notice  thai  the  ranges  overlap.  FDA  is 
concerned  that,  under  this  approach, 
consumers  could  have  the  misleading 
impression  that  tampons  in  a  "7-10" 
package  are  all  more  absorbent  than 
tampons  in  a  "6-9"  package.  In  fact, 
however,  there  would  be  tampons  in  tlie 
"6-9"  package  that  would  be  more 
absorbent,  and  thus  pose  a  higher  risk  of 
TSS.  than  many  tampons  in  the  '"7-10" 
package.  To  show  this,  a  representation 
of  the  distribution  of  product 
absorbencies  for  tampons  in  a  6-9  gram 
absorbency  range  is  set  out  in  figure  A. 
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For  comparison  purposes,  a  similar  representation  for  tanipons  in  a  7-10  gram  absorbency  range  is  added  i 
figure  B. 
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The  shaded  area  in  Figure  B  shows  the  overlap  between  the  ranges  and  demonstrates  that  the  absorbency  and  risk  ot 
TSS  associated  with   tampon  from  a  package  with  the  lower  range  could  be  larger  than  that  of  a  tampon  from  the 
higher  range  package.  The  region  of  overlap  is  reduced,  but  still  pronounced  in  figure  C,  which  compares  a  5-9 
gram  absorbency  range  with  an  &-11  gram  absorbency  range. 
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Only  when  a  6-9  gram  absorbency  rangp  is  compared  with  a  9-12  gram  absorbency  range  is  the  overlap 
significantly  reduced.  33  seen  m  figure  D. 
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Thus,  only  in  this  latter  case  with  virtually  nonoverlapping  ranges  could  consumers  be  assured  that  products 
in  a  lower  range  had  lower  absorbency  and  presented  a  lower  risk  of  TSS  than  those  in  a  higher  range. 
Accordingly,  FDA  is  proposing  to  have  tampon  absorbencies  fall  into  nonoverlapping  ranges. 
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The  agency  believes  that  currently 
marketed  products  have  average 
absorbencies  that  fall  into  the  proposed 
nonoverlapping  ranges.  Thus,  it  appears 
that  adoption  of  this  approach  will  not 
diminish  consumer  choice  in  terms  of 
existing  products,  although  FD.A 
recognizes  that,  if  finalized,  this 
approach  would  limit  new  formulations 
For  example,  a  line  of  tampons  targeted 
with  an  average  absorbency  of  9  grams 
could  not  be  marketed  under  this 
proposal  Based  on  data  available  to 
FDA  as  to  the  stale  of  current 
technoiog>-.  tampon  manufacturers  with 
small  variations  in  production  and 
absorbency  testing  results  for  a 
particular  style  could  target  mean 
product  absorbencies  of  8  4  grams  in 
order  to  be  in  the  6-6  absorbency  range 
Such  manufacturers  could  target  mean 
product  absorbencies  of  9.8  grams  in  the 
9-12  absorbency  range.  The  closest  a 
manufacturer  could  get  to  an  average 
absorbency  of  9.  therefore,  would  be  8.4 
or  9,6,  under  the  current  proposal  and 
with  current  technology  In  the  absence 
of  the  product  with  an  average 
absorbency  of  9.  consumers  would  likely 
choose  a  tampon  with  higher 
absorbency.  and  higher  risk  of  TSS.  if 
any  greater  absorbency  were  desired 
While  FDA  concludes  that  the 
development  of  intermediate  ranges 
would  allow  greater  consumer  choice, 
the  agency  has  tentatively  concluded 
that  overlapping  ranges  would  not 
provide  unambiguous  absorbency  and 
risk  information  or  facilitate  interbrand 
comparisons.  FDA  does  not  rule  out  the 
possibihty  that  manufacturers  may.  in 
the  future,  be  able  to  improve  quality 
control  and  provide  accurate 
absorbency  information  using  narrower 
ranges,  for  example,  by  making  two 
ranges,  8-^  and  9-12,  mto  three,  6-8.  8- 
10.  and  10-12. 

FDA  reiterates  its  request  for 
comments  on  the  technical  feasibility  of 
offering  more  narrow  absorbency  range 
categories  and  specifically  invites 
comment  on  the  impact  of  the  proposed 
rule  on  choices  of  absorbency  levels 
now  available  to  consumers. 

2-  Absorbency  Terms 

FDA  considered  alternatives  that 
would  have  eliminated  or  standardized 
currently  used  absorbency  terms  such  as 
"regular"  or  "super."  in  light  of  the  fact 
that  data  show  tampon  users  may  use 
more  than  one  brand  [Refs.  5  and  46) 
and  are  familiar  with  and  rely  on 
absorbency  terms  in  making  purchasing 
decisions  (Refs.  33  and  43).  At  this  time, 
women  must  rely  in  part  on  absorbency 
lerms  for  interbrand  comparisons.  The 
labeling  system  envisioned  in  this 
proposal,  however,  would  require 


objective  information  about  absorbency 
to  appear  on  all  tampon  packages  in  a 
uniform  format.  This  approach  would 
enable  consumers  to  make  interbrand 
comparisons  and  purchasing  decisions 
based  on  letter  absorbency 
designations.  Therefore,  this  proposal 
does  not  include  restrictions  on  the  use 
of  absorbency  terms.  The  agency  invites 
comment  on  whether  further  action  to 
standardize  lahehng  is  warranted  in 
order  to  ensure  that  tampon  absorbency 
information  is  conveyed  to  consumers  in 
a  clear,  nonmisleading  fashion. 

K.  Discussion  of  Proposed  Rule 

As  described  m  paragrfiphs  1  and  2 
below.  FDA  is  proposing  to  add  new 
paragraphs  (e|  and  (f)  to  5  801.430. 
Additionally.  FDA  is  proposing  several 
redesignations  and  clarifications 
described  in  paragraphs  3  through  6. 

1.  In  new  paragraph  |e).  FDA  is 
proposing  that  the  statements  required 
in  paragraph  (e)  be  prominently  and 
legibly  placed  on  the  package  label  of 
tampons,  unless  the  tampons  are  exempt 
under  current  paragraph  [el.  which  is 
redesignated  as  proposed  paragraph  (g). 
The  phrase  "prominently  and  legibly" 
means  that,  under  section  502(c)  of  the 
act.  a  tampon  would  be  misbranded  if 
any  of  the  required  information  is  not 
displayed  in  such  a  manner  as  to  render 
It  likely  to  be  read  by  the  ordinary 
individual  under  customary  conditions 
of  purchase  and  use 

In  new  paragraph  le}(l),  FDA  is 
proposing  to  require  that  one  of  the  six 
tetter  designations  of  absorbency  set  out 
below  be  prominently  and  legibly  placed 
on  the  tampon  package  label  to  allow 
consumers  to  determine  tampon 
absorbency  and  compare  absorbency 
among  brands  or  styles  of  tampons. 


Ranges  oi  absorMncy  n 
grams  ■ 


I   Loner  <}esagnalK>n 


6  sndiMJar  . 
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9-12 

12-15 

15-18 - .. 
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, .  I  Abaortwncy  A 
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'  These  ranges  an  cte)>nM  respectrvery  as  )ot- 
lowft  less  man  or  equal  10  6  grams  gre«ie(  inari  6 
grams  up  to  and  rHMiOinq  9  9r«r>s  i^eale*  trten  9 
grarns  'jp  to  arxJ  >nclu(>^  i2  gratis  greate*  'fan  '2 
gi»m%  up  to  arxl  «xludv>g  i  S  aran«.  groaier  inan  i  % 
grams  up  lo  and  ir^cJuding  18  grams,  arv]  gitiawt 
mart  IS  grams 

FDA's  data  jRef.  27)  indicate  that 
current  production  of  tampons  from 
across  all  manufacturer's  lines  shows 
absorbencies  ranging  from  4  to  18  grams. 
Because  of  the  reduced  effectiveness  of 
tuinpons  with  absorbency  of  less  than  4 
grams  in  preventing  leakage  of 
menstrual  fluid,  FD.^  does  not  expect 


tampons  to  be  made  wnth  absorbency 
below  that  level.  The  highest 
absorbency  tampon  made  in  the  last 
decade  or  so  absorbed  between  20  and 
21  grams  of  fluid  Because  of  a 
continuing  concem  that  very  high 
absorbency  tampons  present  a 
significantly  higher  (relative)  risk  of 
TSS.  VDfii  does  no!  expect 
manufacturers  to  make  tampons  with 
absorbencies  exceeding  18  grams.  If 
manufacturers  seek  product  approval  for 
such  a  tampon  in  the  future,  absorbancy 
range  "F"  would  be  established. 

FDA's  data  |Ref.  27)  further  indicate 
that  tampon  absorbencies  vary  within  a 
single  manufacturing  lot.  particularly 
when  lot-lo-iot  variations  are 
considered.  Therefore,  even  though  the 
scientiTic  evidence  linking  the  risk  of 
TSS  with  tampon  absorbency  shows 
that  there  is  a  significant  increase  in  risk 
for  each  gram  increase  in  absorbency 
[See  Section  A  of  this  preamble  for 
additional  discussion  of  the  link 
between  tampon  absorbency  and  TSS 
risk),  the  absorbency  variance  within 
each  lot  precludes  any  means  of 
identifying  for  consumers  the  actual 
absorbency  of  and.  therefore,  the  risk 
posed  by.  a  particular  tampon.  FDA 
believes,  however,  that  manufacturers 
can  produce  tampons  within  specific 
absorbency  ranges  and  that  any  lot  of 
tampons  labeled  with  a  particular 
absorbency  range  should  not  include 
significant  numbers  of  individual 
tampons  outside  that  absorbency  range 
(See  paragraph  2.  of  this  Section  K.  for 
further  discussion  of  tampon  production, 
sampling,  and  absorbency 
measurement).  To  permit  manufdcturers 
of  tampons  lo  express  absorbency  in 
terms  of  ranges  of  absorbency  is 
consistent  with  (he  scientific 
Information  on  TSS  nsk  m  that  a  group 
of  tampons  within  a  higher  absorbency 
range  than  another  group  of  tampons 
does  present  an  increased  risk  of  TSS. 

FDA  IS  proposing  a  simplified  letter 
designation  for  the  abosrbency  ranges 
because  it  will  allow  consumers  to 
easily  discriminate  between  products. 
The  use  of  a  numerical  designation  for 
the  ranges  on  the  package  label,  e.g..  6- 
9.  9-12.  etc..  could  be  confusing  because 
of  the  use  of  a  common  number  in  each 
adjacent  range.  Thus,  the  agency 
believes  that  the  use  of  a  letter 
designation  is  both  necessary  and 
sufficenl  to  provide  clear,  easy  to 
understand  information  to  consumers. 

In  new  paragraph  (e)(2|,  FDA  is 
proposing  to  require  that  manufacturers 
include  on  the  package  label  an 
explanation  of  the  range  of  absorbency 
shown  on  that  label.  For  example,  a 
tampon  package  labeled  "Absorbency 
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B"  would  be  required  lo  bear  an 
explanation  thai  each  tampon  enclosed 
in  the  package  has  the  capacity  to 
absorb  more  than  6  grams  and  up  to  and 
including  9  grams  of  fluid.  FDA  is  also 
proposing  to  require  that  manufacturers 
describe  on  the  package  label  how 
consumers  can  use  the  range  of 
absorbency.  eg .  consumers  should  use 
the  absorbency  ranges  to  compare 
different  tampon  brands  and  styles  and 
choose  the  minimum  absorbency  needed 
lo  control  menstrua!  flow  and,  thereby. 
reduce  the  risk  of  contracting  TSS. 

In  new  paragraph  [e)|3),  FDA  is 
proposing  that  terms  currently  used  in 
labeling  lo  represent  absorbency  (e.g.. 
regular,  super,  and  super  plus)  of 
tampons  may  continue  to  be  used  in  the 
labeling  provided  that,  if  a  term  of 
absorbency  is  used,  it  is  required  to  be 
placed  on  the  package  label  in  dose 
proximity  to  its  corresponding  letter 
designation  of  the  range  of  absorbency 
each  time  the  term  of  absorbency  is 
used. 

The  agency  is  specifically  requesting 
public  comment  as  to  whether  these 
proposed  labeling  requirements  would 
influence  consumer  choices  in  selecting 
a  tampon  with  a  lower  absorbency  level. 

2.  In  new  paragraph  (f),  FDA  is 
proposing  to  require  that  manufacturers 
use  a  test  based  on  the  tampon 
absorbency  testing  method  (the  Syng\,'na 
test)  that  was  agreed  upon  by  the  ASTM 
task  forces  subcommittee  on  test 
methods  (Refs.  15. 17,  and  27).  (See 
Section  G.  of  this  preamble.) 

To  evaluate  the  feasibility  of  the 
Syngyna  test.  FDA  sampled  and  tested 
tampons  to  determine  if  their  fluid 
absorbency  as  measured  by  the 
Syngyna  test  was  homogeneous  from 
lot-to-lot  and  from  run-to-run  within 
given  lots  (Ref.  27).  The  data  show  that 
there  is  a  distribution  of  absorbencies 
represented  by  tampons  in  a  single  lot. 
That  distribution  tends  to  widen  as  lot- 
to-lot variations  are  considered.  Such 
variations  would  be  expected  to  occur 
because  of  differences  in  raw  material 
(eg.,  cotton,  rayon)  or  in  production 
conditions  (humidity).  The  data  show 
that  statistical  tolerance  limits  can  be 
placed  such  that  the  probability  is  95 
percent  that  the  fluid  absorbency  values 
for  a  given  brand  and  tampon  style  He 
within  the  stated  tolerance  limits,  if 
mean  absorbency  is  rounded  to  the 
nearest  0.1  gram,  Based  on  these  data. 
FDA  believes  that  it  is  feasible  for 
manufacturers  lo  use  the  Syngyna  test 
method  to  determine  tampon 
absorbency. 

Accordingly,  in  new  paragraph  (f), 
FDA  is  proposing  to  require  that 
manufacturers  measure  the  absorbency 
of  individual  tampons  and  calculate  the 


mean  absorbency  of  the  production  run. 
lot.  or  batch  by  rounding  to  the  nearest 
0.1  gram.  Further,  in  new  paragraph 
(0(1).  FDA  is  proposing  to  require  that 
manufacturers  design  and  implement  a 
sampling  plan  that  includes  collection  of 
representative  samples  of  adequate  size 
to  yield  consistent  tolerance  intervals 
such  that  the  probability  is  95  percent 
that  at  least  95  percent  of  the 
absorbencies  of  the  individual  tampons 
within  a  brand  and  style  fall  within  the 
range  of  absorbency  stated  on  'he 
package  label,  i.e..  there  will  be  no 
significant  overlap  in  absorbency 
between  ranges.  Where  a  manufacturer 
experiences  differences  in  raw  material 
or  production  conditions  such  that  a 
wide  distribution  of  absorbencies  is 
produced  within  a  style,  the 
manufacturer  would  have  to  increase  its 
sampling  and  testing  lo  demonstrate 
that  the  outlying  high  and  low  absorbing 
tampons  in  Uie  lot  or  run  are  actually 
small  in  number.  In  the  case  of  a 
demonstrably  narrow  distribution  of 
abosrbencies  within  a  style,  the 
manufacturer  could  reduce  its  sampling 
and  testing  and  still  demonstrate  that 
only  a  small  number  of  tampons  in  the 
lot  or  run  could  be  outside  the 
absorbency  range  on  the  package  label. 

The  agency  invites  comments  on  the 
degree  to  which  this  approach  assures 
that  there  are  a  small  number  of 
tampons  outside  the  absorbency  range 
stated  on  the  package  idbel  and  whether 
a  tolerance  level  of  90  percent  as 
opposed  to  the  95  percent  proposed  in 
this  rule  would  be  sufficient  lo  provide 
that  assurance. 

In  new  paragraph  (fl(2|,  FDA 
describes  the  proposed  absorbency 
testing  method,  the  S>Tigj'na  test. 

In  new  paragraph  (0(31.  FDA  would 
require  that  a  manufacturer  that  wants 
to  propose  the  use  of  an  alternative  lest 
method  that  yields  results  that  are 
equivalent  to  those  yielded  by  the 
Syngyna  test  submit  a  cidzen  petition  in 
accordance  with  21  CFR  10.30.  If  FDA 
approves  an  alternative  test  method. 
FDA  will  publish  a  notice  of  such 
approval  in  the  Federal  Register. 

3.  In  current  S  e01.430[b),  in  the  last 
sentence.  FDA  is  proposing  to  add 
reference  to  new  paragraphs  (e)  and  (f)- 
FDA  is  proposing  that  the  last  sentence 
read  in  pertinent  part  ""   '   '  menstrual 
tampons  shall  be  labeled  as  set  forth  in 
paragraphs  (c).  (d|.  and  (e)  of  this 
section  and  tested  for  absorbency  as  set 
forth  in  paragraph  (f)  of  this  section." 

4.  In  current  5  801.430Idl(3).  FDA  is 
proposing  to  conform  the  language  used 
to  the  information  in  proposed  new 

5  801.430(e)(2).  Thus.  FDA  is  proposing 
that  §  801.430(d)(a)  be  revised  lo  read  as 
fo)lows;  "(3)  The  advisability  of  using 


tampons  with  the  minimum  absorbency 
needed  lo  control  menstrual  flow  in 
order  to  reduce  the  risk  of  contracting 
TSS." 

5.  FDA  is  proposing  to  redesignate 
current  paragraph  (e)  as  paragraph  (gl. 
with  a  minor  clarification.  FDA  Is 
proposing  that  new  paragraph  (g)  read 
as  follows:  "Any  menstrual  tampon 
intended  to  be  dispensed  by  a  vending 
machine  is  exempt  from  the 
requu-ements  of  this  section."  FDA 
stated  in  the  preamble  to  the  final  rule 
published  in  the  Federal  Register  of  |une 
22. 1982  (47  PR  28988)  requiring 
manufacturers  to  include  information 
about  TSS  in  the  labeling  of  tampons, 
that  any  tampon  dispensed  by  a  vending 
machine  is  exempt  from  the 
requirements.  FDA  had  concluded  that  it 
is  not  necessary  to  have  TSS 
information  either  on  vending  machine 
tampons  or  on  the  outside  of  the  vending 
machine  itself  because  women  only 
infrequently  purchase  tampons  from 
vending  machines  and  will  be  made 
aware  of  the  association  between  TSS 
and  tampons  from  the  tampons  they 
purchase  from  other  retail  sources.  FDA 
conlioues  to  exempt  vending  machine 
tampons  from  the  TSS  information 
requirements  of  §  801.430  and  is 
proposing  to  exempt  them  from  the 
absorbency  labeling  requirements  as 
well.  The  agency  is.  however, 
specifically  requesting  public  comments 
on  these  exemptions. 

6.  FDA  is  proposing  to  redesignate 
current  paragraph  {Vi  as  paragraph  (h) 
and  revise  it  to  state  the  effective  dale 
of  any  final  rule  based  upon  this 
proposal.  FDA  is  proposing  that  any 
final  rule  become  effective  as  to  any 
tampon  that  is  initially  introduced  or 
initially  delivered  for  introduction  into 
commerce  6  months  after  its  date  of 
publication  in  the  Federal  Register. 
Although  FDA  believes  that  a  6-month 
effective  date  is  reasonable  for 
relabeling,  the  agency  understands  that, 
if  reformulation  or  redesign  is 
undertaken  (on  a  manufacturer's  own 
initiative  as  a  result  of  this  proposal), 
more  time  may  be  required  for 
developing  and  implementing  new 
production  methods.  Therefore,  FDA 
invites  comments  and  supporting  data 
on  any  need  for  an  effective  dale  greater 
than  6  months  (and  if  any  need,  how 
long),  after  publication  of  a  final  rule. 

FDA  also  is  proposing  in  redesignated 
paragraph  (h)  that  any  menstrual 
tampon  not  labeled  as  required  in 
§  801  430  (c),  (d).  and  (e)  is  misbranded 
under  sections  201(n)  and  502  (a)  and  (fl 
of  the  act- 
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L.  Refer«n<:es 

The  fallowing  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  [address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 
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M.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(aH11]  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  signincant  effect  nn 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required 

N.  Economic  Impact 

FDA  has  examined  the  economic 
consequences  of  the  proposed  rule  in 
accordance  with  the  criteria  in  section 
1(b)  of  Executive  Order  12291  and  found 
that  the  rule,  if  promulgated,  will  not  be 
a  major  rule  under  Executive  Order.  The 
agency  also  has  considered  the  effect 
that  the  proposed  rule  would  have  on 
small  enlilies  including  small 
businesses.  The  agency  believes  that 
none  of  the  affected  manufacturers 
meets  the  definition  of  a  small  entity 
under  the  Regulatory  Flexibility  Act 
{Pub.  L.  96-354).  Therefore.  FDA  certifies 
under  the  Regulatory  Flexibility  Act  thai 
the  proposed  rule  would  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

There  are  five  major  manufacturers  of 
tampons  in  the  United  States.  These 
manufacturers*  tampon  products 
comprise  99  percent  of  the  market.  FDA 
estimates  that  this  regulation  will 
impose  direct  costs  of  S66.000  on  each 
tampon  manufacturer  for  redesignating 
and  printing  labels,  redesignating 
package  inserts,  and  absorbency  testing. 
If  manufacturers  choose  to  reformulate 
products  to  have  a  tampon  style  in  a 
greater  number  of  ranges,  they  may 
incur  additional  direct  costs  of  about  $6 
million  each.  Additionally,  there  are  11 
private  label  manufacturers  or 
distributors  of  store  brand  tampons. 
FDA  estimates  thai  this  regulation  will 
impose  costs  of  S2.240  on  each  of  these 
private  label  manufacturers  or 
distributors  for  redesigning  and  printing 
labels  and  package  inserts,  A  further 
description  of  these  costs  and  the 
methods  for  estimating  them  can  be 
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found  in  the  threshold  assessment  on 
file  with  the  Dockets  Management 
Branch  (address  above). 

Section  801.430(el  and  (f)  of  this 
proposed  rule  contains  collection  of 
information  requirements.  As  required 
by  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  FDA  has 
submillftd  a  copy  of  this  proposed  rule 
to  the  Office  of  Management  and  Budget 
(OMB)  for  its  review  of  these  collection 
uf  information  requirements.  Other 
organizations  and  individuals  desiring 
to  submit  comments  on  the  collection  of 
information  requirements  should  direct 
them  to  FDA's  Dockets  Management 
Branch  (address  above)  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB,  Rm.  3208,  New  Executive 
Office  BIdg..  Washington.  DC  20503. 
Attn:  Desk  Officer  for  FDA. 

O.  Request  for  Comments 

Interested  persons  may.  on  or  before 
December  22. 1988.  Submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
beading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  BOl 

Labeling,  Medical  devices.  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act.  it  is  proposed 
that  Part  801  be  amended  as  follows: 

PART  801— LABELING 

1.  The  authority  citations  under  the 
sections  in  21  CFR  Part  801  are  removed 
and  the  authority  citation  for  21  CFR 
Part  801  is  revised  lo  read  as  follows: 

Authority:  Sec.  701.  52  Stat  1O55-10&6  as 
amended  (21  USC  371):  21  CFR  5.10. 
S  801.420  also  is  issued  under  sees.  201  (h), 
(k).  (m).  and  (n).  502.  519.  520(el.  704.  52  Stat. 
1041  as  amended.  I05O-1O51  as  amended,  67 
Slat.  477  as  amended.  90  Slat.  564-565.  567, 
575  (21  U.S.C.  321  (h).  (k).  (m).  and  [n).  352, 
360i.  360j(e).  374):  %  801.430  is  issued  under 
seca.  2m(nJ.  502.  701(a),  52  Stat.  1041  as 
amended.  1050-1051  as  amended.  1055  (21 
U.S.C.  321(n).  352.  371(a)):  21  CFR  5.11. 

2.  Section  801.430  is  amended  by 
revising  paragraphs  (b)  and  (d)(3).  by 


redesignating  paragraphs  (e)  and  (f)  as 
paragraphs  (g)  and  (h).  respectively,  and 
revising  them,  and  by  adding  new 
paragraphs  (e)  and  (f)  to  read  as  follows: 

§  S0 1 .430    User  labeling  for  menstrual 

tampons. 

(b)  Data  show  that  toxic  shock 
syndrome  (TSS),  a  rare  but  serious  and 
sometimes  fatal  disease,  is  associated 
with  the  use  of  menstrual  tampons.  To 
protect  the  public  and  lo  minimize  the 
serious  effects  of  TSS.  menstrual 
tampons  shall  be  labeled  as  set  forth  in 
paragraphs  (c).  (d|.  and  (e)  of  this 
section  and  tested  for  absorbency  listed 
in  this  paragraph  representing  the 
absorbency  as  set  forth  in  paragraph  (f) 
of  this  section, 

(d)  ■  •  ' 

(3)  The  advisability  of  using  tampons 
with  the  minimum  absorbency  needed  lo 
control  menstrual  flow  in  order  to 
reduce  the  risk  of  contracting  TSS. 

(e)  The  statements  required  by  this 
paragraph  shall  be  prominently  and 
legibly  placed  on  the  package  label  of 
menstrual  tampons  in  conformance  with 
section  502(c)  of  the  act  (unless  the 
menstrual  tampons  are  exempt  under 
paragraph  (g)  of  this  section). 

(1)  Menstrual  tampon  package  labels 
shall  bear  one  of  the  six  letter 
designations  of  absorbency  of  the 
production  run,  lot  or  batch  as 
measured  by  the  test  described  in 
paragraph  (f)  of  this  section. 


Rangsso) 

absorbency  in 
grams' 

Lenar  designation  o*  absorbency 

6  and  under 

6-B 

Absorbency  A. 

Absorbency  B. 
Absorbency  C. 
Absorbency  D. 
Absorbency  E. 
Absorbency  F 

9-12 

12-15 

is-ia 

above  18  , _ 

'  These  ranges  are  de^ned.  respectivoly.  as 
(oliow&.  less  tr\an  or  equal  to  6  g'ams:  greater  than 
6  grams  up  lo  and  indtiding  9  grams;  greater  than  9 
grams  up  to  and  ir»ciudir>g  12  grams:  greater  tt^n  12 
grams  up  to  and  tnduding  i5  grams,  greater  ttian  15 
grams  up  to  arxJ  inckjdmg  16  grams,  end  greater 
than  16  grams. 

(2)  The  package  label  shall  include  an 
explanation  of  the  range  of  absorbency 
and  a  description  of  how  consumers  can 
use  the  range  of  absorbency  to  make 
comparisons  of  absorbency  of  tampons 
to  allow  selection  of  the  tampons  with 
the  minimum  absorbency  needed  to 
control  menstrual  flow  in  order  to 
reduce  the  risk  of  contracting  TSS. 


(3)  Use  of  terms  of  absorbency  is 
optional.  If  a  term  of  absorbency  [e.g., 
Regular.  Super,  or  Super  Plus]  is  used. 
its  corresponding  letter  designation  of 
the  range  of  absorbency  shall  be  placed 
on  the  package  label  in  close  proximity 
each  time  the  term  of  absorbency  is 
used. 

(f)  A  manufacturer  shall  measure  the 
absorbency  of  individual  tampons  using 
the  test  method  specified  in  paragraph 
(f1(2)  of  this  section  and  calculate  the 
mean  absorbency  of  a  production  run, 
lot.  or  batch  by  rounding  lo  the  nearest 
0.1  gram. 

(1)  A  manufacturer  shall  design  and 
implement  a  sampling  plan  that  includes 
collection  of  representative  samples  of 
adequate  size  lo  yield  consistent 
tolerance  intervals  such  that  the 
probability  is  95  percent  that  at  least  95 
percent  of  the  absorbencies  of 
individual  tampons  within  a  brand  and 
type  are  within  the  range  of  absorbency 
stated  on  the  package  label. 

(2)  In  the  absorbency  lest,  an 
unJubricalcd  condom  is  attached  to  the 
large  end  of  a  glass  chamber  with  a 
rubber  band  (see  Figure  1)  and  pushed 
through  the  small  end  of  the  chamber 
using  a  smooth,  finished  rod.  The 
condom  is  pulled  through  until  all  slack 
is  removed.  The  tip  of  the  condom  is  cut 
off  and  the  remaining  end  of  the  condom 
is  stretched  over  the  end  of  the  tube  and 
secured  with  a  rubber  band.  A 
preweighed  (to  the  nearest  0.01  gram) 
tampon  is  placed  within  the  condom 
membrane  so  that  the  center  of  gravity 
of  the  tampon  is  al  the  center  of  the 
chamber.  An  infusion  needle  (14  gauge) 
is  inseried  through  the  septum  created 
by  the  condom  tip  until  It  contacts  the 
end  of  the  tampon.  The  outer  chamber  is 
filled  with  water  pumped  from  a 
temperalure-controiied  waterbalh  to 
maintain  the  average  temperature  at 
27±1  °C.  The  water  returns  to  the 
waterbath  as  shown  in  Figure  2. 
Syngyna  fluid  (10  grams  sodium 
chloride,  0-5  gram  Certified  Reagent 
Acid  Fuchsin.  1,000  milliliters  distilled 
water)  is  then  pumped  through  the 
infusion  needle  at  a  rate  of  50  milliliters 
per  hour.  The  test  is  terminated  when 
the  tampon  is  saturated  and  the  first 
drop  of  fluid  exits  the  apparatus.  The 
water  is  then  drained  and  the  tampon  is 
removed  and  immediately  weighed  to 
the  nearest  0.01  gram.  The  absorbency 
of  the  tampon  is  determined  by 
subtracting  its  dry  weight  from  this 
value. 
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(3)  The  Food  and  Drug  Administration 
may  permit  the  use  of  an  absorbency 
test  method  different  from  the  test 
method  specified  in  this  section  if  the 
following  conditions  are  met: 

(i)  The  manufacturer  presents 
evidence,  in  the  form  of  a  citizen 
petition  submitted  in  accordance  with 
the  requirements  of  §  10.30  of  this 
chapter,  demonstrating  that  the 
alttrnative  test  method  will  yield  results 
that  are  equualent  to  the  results  yielded 
b>  the  test  method  specified  in  this 
section:  and 

(n)  FDA  approves  the  method  and  has 
published  notice  of  its  approval  of  the 
ahernHtive  test  method  in  the  Federal 
Register 
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FIGURE  1  -  SYNGYNA  TEST  CHAMBER 
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(g)  Any  menstrual  tampon  intended  to 
be  dispensed  by  a  vending  machine  is 
exempt  from  the  requirements  of  this 
section. 

(h)  Any  menstrual  tampon  that  is  not 
labeled  as  required  by  paragraphs  (c) 
and  (d)  of  this  section  and  that  is 
initially  introduced  or  initially  delivered 
for  introduction  into  commerce  after 
December  20. 1982.  or  that  is  not  labeled 
as  required  by  paragraphs  (c),  (d),  and 
(e)  of  this  section  and  that  is  initially 
introduced  or  initially  delivered  for 
introduction  into  commerce  after  (insert 
date  6  months  after  the  date  of 
publication  of  the  final  rule),  is 
misbranded  under  sections  201(n)  and 
502(a)  and  (f)  of  the  act. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
Otis  R.  Bowen. 
Secretary  of  Health  and  Human  Services. 

Dated:  )une  2. 1988. 

|FR  Doc  8«-21fi64  Filed  9-22-88:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart  13 

!  FRL-3364-9 1 

Claims  Collections  Standards 

agency:  Environmental  Protection 

Agency. 

AcnOM:  Final  rule. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPAl  is  revising  its 
regulation  at  40  Code  of  Federal 
Regulations.  Chapter  I  by  adding  a  new 
Part  13  This  revision  is  necessary  to 
implement  the  Debt  Collection  Act  of 
1982  (Pub.  L  97-365).  the  Federal 
guidelines  for  Agency  debt  collection 
issued  by  the  Department  of  Justice  and 
the  General  .-Xccounling  Office  (4  CFR 
101  et  seq.]  and  the  guidehnes  of  the 
Office  of  Personnel  Management  15  CFR 
550  et  seq  ]  on  offsets  against  employee 
salaries. 

This  regulation  will  enhance  EPA's 
ability  to  collect  its  debts  and  reduce 
delinquencies  by  providing  guidance  to 
lis  officers  and  employees  on  the 
procedures  authorized  by  the  Deb! 
Collection  Act  of  1982. 
DATt;  October  24.  1988. 
FOR  FURTHER  INFORMATTON  CONTACT: 

Ray  E.  Spears.  EPA  Claims  Officer,  at 

(202)  382-4548. 

SUPPL£MEKTARY  INFORMATION:  On 

August  25.  1987,  the  U.S.  Environmental 
Protection  Agency  (EPA)  requested 
public  comment  on  its  proposed  claims 
collection  standards.  We  received 
comments  from  one  commenter.  The 
commenter  questioned  whether  EPA 
continues  to  have  "common  law 
authonty"  to  assess  interest  on 
delinquent  debts  owned  by  State  and 
local  governments.  We  reviewed  the 
Government's  position  on  the  issue  of 
the  continued  validity  of  common  law 
authority  for  interest  assessments.  We 
have  concluded  that  continued 
assessment  of  interest  on  State  and 
local  governments  is  consistent  with  the 
United  States'  position  that  the  Debt 
Collection  Act  did  not  abrogate  the 
assessment  of  interest  on  outstanding 
debts  authorized  outside  of  that  statute. 

The  commenter  also  raised  several 
questions  concerning  the  relationship  of 
the  claims  collection  standards  to  EPA's 
procedures  for  grant  resolutions  under 
40  CFR  Part  30.  The  claims  collection 
standards  control  EPA's  collection, 
compromise,  suspension,  termination, 
offset  and  referral  of  delinquent  debts. 
The  regulation  clearly  slates  at  §  13.4 
that  it  does  not  supersede  or  require 
omission  or  duphcation  of 


administrative  proceedings  required  by 
contract  statute,  regulation  or  other 
Agency  procedures.  As  such,  the 
regulation  does  not  alter  the  grant 
requirements  of  Part  30.  Accordingly,  we 
do  not  find  that  further  clahBcatlon  of 
the  regulation  is  needed. 

Lastly,  the  commenter  suggests  that 
the  concept  of  retroactive  application 
precludes  applying  the  procedures  of  the 
regulation  to  existing  grants.  As 
indicated  above,  the  regulation  controls 
EPA's  collection  and  resolution  of  its 
debts,  it  does  not  address  either  the 
rights  or  available  procedures  of 
grantees  under  grant  agreements;  such 
rights  and  procedures  are  defined  by 
EPA's  grant  regulations  and  the  grant 
agreement  ilaelf  Accordingly,  the  Issue 
of  retroactive  application  of  the 
regulation  to  grantees  is  not  relevant 
and  changes  to  the  regulation  have  not 
been  made. 

The  Administrator  has  determined 
that  this  Final  regulation  is  not  a  "major 
rule"  as  defined  in  Executive  Order 
12291,  dated  February  17, 1981.  because 
it  will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  SlOO  million  or  more: 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3|  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  Foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  further  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  business,  small 
organizational  units  and  small 
governmental  jurisdictions. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(O.MBI  for  review  as  required  by 
Executive  Order  12291.  Any  wntten 
comments  from  OMB  and  any  EPA 
response  to  those  comments  are  in  the 
public  docket  for  this  rule  making. 

List  of  SubjecU  in  40  CFR  Part  13 

Claims.  Government  employees. 

Wages. 

Ujt-d  S'-pipmber  13. 1988. 
Lee  M.  Thomas, 

Administwlor. 

For  the  reasons  set  forth  in  the 
preamble.  40  CFR  Chapter  I  is  amended 
by  adding  a  new  Part  13  to  read  as 
follows: 


PART  13— CLAIMS  COLLECTION 
STANDARDS 

Subpart  A— General 

S«c 

13.1  Purpose  and  BCOpe. 

13.2  Definitions. 

13.3  Interagency  claimt. 

13.4  Other  remedies. 

13.3    Claims  involving  criminal  activtfieB  or 

misconduct 
13.6    Subdivision  of  claims  not  authorized 
13  7    Omission  not  a  defenie. 

Subpart  8 — Collectton 

13.8  Calleciion  rule. 

13.9  Initial  notice. 

1310    Aggressive  collection  actions: 
documeniaiion. 

13.11  Interest,  penalty  and  administrative 
costs. 

13.12  Interest  and  charges  pending  waiver 
or  review. 

13.13  Cuntracting  for  collection  services. 
1314    Use  of  credit  reporting  agencies. 
13-15    Taxpayer  information. 

1316    Liquidation  of  collateral, 

13.17    Suspension  or  revocation  of  license  or 

eligibility, 
1318    IiutaUmeni  payments. 
13  19    Analysis  of  costs;  automation; 

prevention  of  overpayments. 

delinqiiencies  or  d(>rdLill9 

Subpart  C— Admtmstraltva  Offset 

13.20  Administrative  offset  of  general  debts. 

13.21  Employee  salary  offset — general 

13.22  Salary  offset  when  RPA  ii  the  creditor 
agency. 

13.23  Salary  offset  when  EPA  is  not  the 
creditor  agency. 

Subpart  D — Compromlie  of  Debts 

13-24    General. 

13.23    Standards  for  compromiiie. 

13.26  Payment  of  compromised  claims. 

13.27  joint  and  several  liability 

13.28  Execution  of  releases 

Subpart  E— Suspenaton  of  Coflection 
Action 

13  29    Suspension — general 

15  3(1    Stitndrtrds  for  su.spension. 

Subpart  F — Termination  of  Debts 

13  31     Termination — general- 

13.32  Standards  for  termination. 

Subpart  G— Referrals 

13.33  Referrals  to  the  Department  of  lustice. 
Authority:  Federal  Claims  Collection  Act  of 

1966,  as  amended.  31  U  SC  3711  etseq.  the 
Federal  Claims  Collection  Standards.  4  CFR 
Parts  101-105;  5  L'  S  C  552a,  5512,  and  5514. 

Subpart  A— General 
§13.1    Purpose  and  scope. 

This  regulation  prescribes  standards 
and  procedures  for  the  Environmental 
Protection  Agency's  (EPA's)  collection 
and  disposal  of  debts.  These  standards 
and  procedures  are  applicable  to  all 
debts  for  which  a  statute,  regulation  or 
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contract  does  not  prescribe  different 
standards  or  procedures.  Ttus  regulation 
covers  EPA's  collection,  cnmpromise. 

suspension,  termination,  and  referral  of 
debte. 

.U3.2    Definitions. 

|a)  "Debt"  means  an  amount  owed  to 
the  United  Stales  from  sources  which 
include  loans  insured  or  guaranteed  by 
the  United  Stales  and  all  other  amounts 
due  the  United  Slates  from  fees,  grants. 
contracts,  leases,  rents,  royalties, 
services,  sales  of  real  or  personal 
property,  overpayments,  fines,  penalties. 
damages,  interest  forfeitures  (except 
those  arising  under  llie  Uniform  Code  of 
Military  Justice),  and  all  other  similar 
sources.  As  used  in  this  regulation,  the 
terms  "debf  and  "claim"  are 
synonymous. 

(b)  "Delinquent  debt"  means  any  debt 
which  has  not  been  paid  by  the  date 
specified  by  the  Government  for 
payment  or  which  has  not  been  satisfied 
in  accordance  with  a  repayment 
agreement. 

(c)  "Debtor  ■  means  an  individual, 
organization,  association,  corporation, 
or  a  Stale  or  local  government  indebted 
to  the  United  States  or  a  person  or  entitj 
with  legal  responsibility  for  assuming 
the  debtor's  obligation. 

(d)  "Agency"  means  the  United  States 
Environmental  Protection  Agency. 

(e)  "Administrator"  means  the 
Administrator  of  EPA  or  an  EPA 
employee  or  official  designated  to  act  on 
the  Administrator's  behalf. 

(f)  "Administrative  offset"  means  the 
withholding  of  money  payable  by  the 
United  States  to.  or  held  by  the  United 
States  for,  a  person  to  satisfy  a  debt  the 
person  owes  the  Government. 

(g)  "Creditor  agency"  means  ihe 
Federal  agency  to  which  the  debt  is 
owed. 

(h)  "Disposable  pay"  means  that  pari 
of  current  basic  pay.  special  pay. 
incentive  pay.  retired  pay.  retainer  pay. 
or  in  the  case  of  an  employee  not 
entitled  to  basic  pay.  other  authorized 
pay  remaining  after  the  deduction  of  any 
amount  described  in  5  CFR  581.105  (bl 
through  if)-  These  deductions  include, 
but  are  not  limited  to:  Social  secunty 
withholdings;  Federal.  Slate  and  local 
tax  withholdings;  health  insurance 
premiums;  retirement  contributions;  and 
life  insurance  premiums. 

(i)  "Employee"  means  a  current 
employee  of  the  Federal  Government 
including  a  current  member  of  the 
Armed  Forces. 

(i)  "Person"  means  an  individual,  firm, 
partnership,  corporation,  association 
and,  except  for  purposes  of 
administrative  offsets  under  Subpart  C 
and  Interrst,  penalty  and  administrative 


costs  under  Subpart  B  of  this  regulation, 
includes  State  and  local  governments 
and  Indian  trit>es  and  components  of 
tnbal  govemmtmls. 

(k)  "Employee  salary  offset"  means 
the  admmistrative  collection  of  a  debt 
by  deductions  at  one  or  more  officially 
established  pay  intervals  from  the 
currtnt  pay  account  of  an  employee 
witho«*the  employee's  consent. 

(1)  "Waiver"  means  the  cancellation. 
remission,  forgiveness  or  non-recovery 
of  a  debt  or  debt-related  charge  as 
permitted  or  required  by  law 

§  1 3.3    Interagency  cMms. 

This  regolabon  does  not  apply  to 
debts  owed  EPA  by  other  Federal 
agencies.  Such  debts  will  be  resolved  by 
negotiation  between  the  agencies  or  by 
referral  to  the  General  Accounting 
Offic-e  (GAOl 

S  13.4    Ott>er  remefiies. 

(a)  This  regulation  does  not  supersede 
or  require  omission  or  duplication  of 
administrative  proceedings  required  by 
contract,  statute,  regulation  or  other 
Agency  procedures,  e.e .  resolution  of 
audit  findings  under  grants  or  contracts, 
informal  grant  appeals,  formal  appeals. 
or  review  under  a  procurement  contract- 

(b)  TTie  remedies  and  sanctions 
available  to  the  Agency  under  this 
regulation  for  collecting  debts  are  not 
intended  to  be  exclusive.  The  Agency 
may  impose,  where  aothonied.  other 
appropriate  sanctions  upon  a  debtor  for 
inexcusable,  prolonged  or  repeated 
failure  to  pay  a  debt.  For  example,  the 
Agency  may  stop  doing  business  with  a 
grantee,  contractor,  borrower  or  lender 
convert  the  method  of  pajTnent  under  a 
grant  or  contract  from  an  advance 
payment  to  a  reimbursement  method;  or 
revoke  a  grantee's  or  contractor's  letter- 
of-credit. 

§  1 3.S    Claims  involving  cnminal  ectMties 
or  misconduct 

(a)  The  Administrator  will  refer  cases 
of  suspected  cnminal  activity  or 
mL-iconduct  to  the  EPA  Office  of 
inspector  Goieral.  That  office  has  the 
responsibihty  for  investigating  or 
referring  the  matter,  where  appropriate, 
to  the  ttepartment  of  )ustice  iDOf).  and/ 
or  returning  it  to  the  Administrator  for 
further  achons.  Examples  of  activities 
which  should  be  referred  are  matters 
invoiving  fraud,  anti-trust  xiolations. 
rmbezzleroent  theft,  false  claims  or 
misyse  of  Government  money  or 
property. 

(b)  The  Administrator  %vill  not 
administratively  compromise,  terminate. 
suspend  or  otherwise  dispose  of  debts 
involving  criminal  activity  or 


misconduct  without  the  approval  of 
DOI. 

§13.6    Sutxtiviston  of  daims  nol 
authonze<L 

A  claim  will  not  be  subdivided  to 
avoid  the  S20.000  limit  on  the  Agenc>  s 
authority  to  compromise,  suspend,  or 
lerminate  a  debt  A  debtor's  liability 
ansing  from  a  particular  transaction  or 
contract  is  a  single  claim 

S  13.7    Omtsston  not  a  defense. 

Failure  by  the  Administrator  to 
comply  with  any  provision  of  this 
regulation  is  not  available  to  a  debtor  as 
a  defense  against  pa>'menl  of  a  debt. 

Subpart  B— Collection 

§  13.e    Cf^lectkKi  ruie. 

la)  Tbe  Administrator  takes  action  to 
collect  all  debts  owed  the  United  States 
arising  out  of  EPA  activities  and  lo 
reduce  debt  delinquencies.  CollecUoa 
actions  may  include  sending  written 
demands  to  the  debtor's  last  known 
address.  Written  demand  may  be 
preceded  by  other  appropriate  action, 
including  immediate  referral  lo  DOI  ft^r 
litigation,  when  such  action  is  necessar> 
to  protect  the  Government's  inlerest- 
The  Administrator  may  contact  the 
debtor  by  telephone,  in  person  and/or  :n 
writing  to  demand  prompt  payment,  to 
discuss  the  debtor's  position  regarding 
the  existence,  amount  or  repayment  oi 
the  debt,  lo  inform  the  debtor  of  its 
nghts  [e.g..  to  apply  for  waiver  of  the 
indebtedness  or  to  have  an 
admuiistrative  review)  and  of  the  basis 
for  the  debt  and  the  consequences  of 
nonpayment  or  delay  in  payment. 

(b]  The  Administrator  maintains  an 
administrative  file  for  each  debt  and/nr 
debtor  which  documents  the  basis  for 
the  debt,  all  admimstrative  collection 
actions  regarding  the  debt  (including 
communications  lo  and  from  the  debtor! 
and  Its  final  disposition.  Information 
from  a  debt  file  relating  to  an  mdividual 
may  be  disclosed  only  for  purposes 
which  are  consistent  with  ihis 
regulation,  the  Privacy  Act  of  1974  and 
other  applicable  law. 

§13.9    Inttiai  notice. 

(a)  When  the  Administrator 
determines  that  a  debt  is  owed  EPA  he 
provides  a  wntien  initial  notice  to  the 
debtor.  Unless  otherwise  provided  by 
agreement,  contract  or  order,  the  initial 
notice  informs  the  debtor 

(1 )  Of  the  amount,  nature  and  basis  of 
the  debt; 

|2)  That  payment  is  due  immediately 
upon  receipt  of  the  notice; 

(3)  That  the  debt  is  considered 
delinquent  if  it  is  not  paid  within  30 
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days  of  the  date  mailed  or  hand- 
delivered; 

(4)  That  interest  charges  and.  except 
for  Slate  and  local  governments  and 
Indian  tribes,  penalty  charges  and 
administrative  costs  may  be  assessed 
against  a  delinquent  debt: 

(5)  Of  any  rights  available  to  the 
debtor  to  dispute  the  validity  of  the  debt 
or  to  have  recovery  of  the  debt  waived 
(citing  the  available  review  or  waiver 
authority,  the  conditions  for  review  or 
waiver,  and  the  effects  of  the  review  or 
waiver  request  on  the  collection  of  the 
debt),  and  of  the  possibihty  of 
assessment  of  interest,  penalty  and 
administrative  costs:  and 

(6)  The  address,  telephone  number 
and  name  of  the  person  available  to 
discuss  the  debt. 

(b)  EPA  will  respond  promptly  to 
communications  from  the  debtor. 
Response  generally  will  be  within  20 
days  of  receipt  of  communication  from 
the  debtor. 

(c)  Subsequent  demand  letters  also 
will  advise  the  debtor  of  any  interest 
penalty  or  administrative  costs  which 
have  been  assessed  and  will  advise  the 
debtor  that  the  debt  may  be  referred  to  a 
credit  reporting  agency  [see  J  13.14},  a 
collection  agency  (see  S  13  13)  or  to  DOj 
(see  S  1333]  if  it  is  not  paid. 

}13.10    Aognntn  cotoctlon  actions: 
dociNffMnlSuon. 

(a)  EPA  takes  actions  and  effective 
follow-up  on  a  timely  basis  to  collect  all 
claims  of  the  United  States  for  money 
and  property  arising  out  of  EPA's 
activities.  EPA  cooperates  with  other 
Federal  agencies  in  their  debt  collection 
activities. 

(b)  All  admmistrative  collection 
actions  are  documented  in  the  claim  file, 
and  the  bases  for  any  compromise, 
termination  or  suspension  of  collection 
actions  is  set  out  in  detail.  This 
documentation,  including  the  Claims 
Collection  Litigation  Report  required 

S  13.33.  is  retained  in  the  appropriate 
debt  file. 

$13.11     liTt«r«st  ptnalty  and  admtnistrattv* 


(a)  Interest 

EPA  will  assess  interest  on  all 
deUnquent  debts  unless  prohibited  by 
statute,  regulation  or  contract. 

(1)  Interest  begins  to  accrue  on  all 
debts  from  the  date  of  the  initial  notice 
to  the  debtor.  EPA  will  not  recover 
interest  where  the  debt  is  paid  within  30 
days  of  the  date  of  the  notice.  EPA  will 
assess  an  annual  rale  of  interest  that  is 
equal  to  the  rate  of  the  current  value  of 
funds  to  the  United  States  Treasury  [i.e.. 
the  Treasury  tax  and  loan  account  rate) 
as  prescnt>ed  and  pubhshed  by  the 


Secretary  of  the  Treasury  in  the  Federal 
Regiater  and  the  Treasury  Fiscal 
Requirements  Manual  Bulletins,  unless  a 
different  rate  is  necessary  to  protect  the 
interest  of  the  Government.  EPA  will 
notify  the  debtor  of  the  basis  for  its 
finding  that  a  different  rate  is  necessary 
to  protect  the  mterest  of  the 
Government. 

(2)  The  Administrator  may  extend  the 
30-day  period  for  paymeni  where  he 
determines  that  such  action  is  in  the 
best  interest  of  the  Government.  A 
decision  to  extend  or  not  to  extend  the 
payment  period  is  final  and  is  not 
subject  to  further  review 

(3)  The  rate  of  interest,  as  initially 
assessed,  remains  fixed  for  the  duration 
of  the  indebtedness.  If  a  debtor  defaults 
on  a  repayment  agreement,  mterest  may 
be  set  at  Oie  Treasury  rate  in  effect  on 
the  date  a  new  agreement  is  executed. 

(4)  Interest  will  not  be  assessed  on 
interest  charges,  administrative  costs  or 
later  payment  penalties  However, 
where  a  debtor  defaults  on  a  previous 
repayment  agreement  and  interest, 
administrative  costs  and  penalties 
charges  have  been  waived  under  the 
defaulted  agreement  these  charges  can 
be  reinstated  and  added  to  the  debt 
principal  under  any  new  agreement  and 
interest  charged  on  the  entire  amount  of 
the  debt. 

(b)  AdminiBtrative  costs  of  colhcUng 
overdue  debts.  The  costs  of  the 
Agency's  administrative  handling  of 
overdue  debts,  based  on  either  actual  or 
average  cost  incurred,  will  be  charged 
on  all  debts  except  those  owed  by  State 
and  local  governments  and  Indian 
tribes.  These  costs  include  both  direct 
and  indirect  costs.  Admimstrative  costs 
will  be  assessed  monthly  throughout  the 
period  the  debt  is  overdue  except  as 
provided  by  \  1312. 

(c)  Penalties.  As  provided  by  31  US  C. 
3717(e)(2).  a  penalty  charge  will  be 
assessed  on  all  debts,  except  those 
owned  by  State  and  local  governments 
and  Indian  tribes,  more  than  90  days 
delinquent.  The  penalty  charge  will  be 
at  a  rate  not  to  exceed  6%  per  annum 
and  will  be  assessed  monthly 

(d|  Allocation  of  payments.  A  partial 
payment  by  a  debtor  will  be  applied 
first  to  outstanding  administrative  costs, 
second  to  penalty  assessments,  third  to 
accrued  interest  and  then  to  the 
outstanding  debt  principal. 

(e)  Waiver.  (1)  The  Administrator  may 
(without  regard  to  the  amount  of  the 
debt)  waive  collection  of  all  or  part  of 
accrued  interest  penalty  or 
administrative  costs,  where  he 
determines  that — 

[ij  Waiver  is  justified  under  the 
critena  of  S  13-25; 


(li)  The  debt  or  the  charges  resulted 
from  the  Agency's  error,  action  or 
inaction,  and  without  fault  by  the 
debtor  or 

(iii)  Collection  of  these  charges  would 
be  against  equity  and  good  conscience 
or  not  in  the  best  interest  of  the  United 
States. 

(2)  A  decision  to  waive  interest, 
penalty  charges  or  administrative  costs 
may  be  made  at  any  lime  prior  lo 
payment  of  a  debt.  However,  where 
these  charges  have  been  collected  prior 
to  the  waiver  decision,  they  will  not  be 
refunded.  The  Administrator's  decision 
to  waive  or  not  waive  collection  of  these 
charges  is  a  final  agency  action 

$  1 3. 1 2     Interest  and  charges  pending 
wafwr  or  rcvtaw. 

Interest  penalty  charges  and 
administrative  costs  will  continue  to 
accrue  on  a  debt  during  administrative 
appeal,  either  formal  or  informal,  and 
dunng  waiver  consideration  by  the 
Agency:  except,  that  interest  penalty 
charges  and  administrative  costs  will 
not  be  assessed  where  a  statute  or  a 
regulation  specifically  prohibits 
collection  of  the  debt  during  the  period 
of  the  administrative  appeal  or  the 
Agency  review. 

S  13.13    Contracting  for  coNectton 

Mrvlc««. 

EPA  will  use  private  collection 
services  where  it  determines  that  iheir 
use  is  in  the  best  interest  of  the 
Government  Where  ElPA  determim^s 
that  there  is  a  need  to  contract  for 
collection  services  it  will — 

(a)  Retain  sole  authority  to  resolve 
any  dispute  by  the  debtor  of  the  validity 
of  the  debt  to  compromise  the  debt  to 
suspend  or  terminate  collection  action, 
lo  refer  the  debt  to  DOI  for  litigation, 
and  to  take  any  other  action  under  this 
part  which  does  not  result  in  full 
collection  of  the  debt; 

(b)  Require  the  contractor  to  comply 
with  the  Privacy  Act  of  1974.  as 
amended,  to  the  extent  specified  in  5 
U.S.C.  552a(m).  with  applicable  Federal 
and  State  laws  pertaining  to  debt 
collection  practices  \e g .  the  Fair  Debt 
Collection  Practices  Act  (15  U.S.C.  1692 
etseq.]].  and  with  applicable  regulations 
of  the  Internal  Revenue  Service: 

(c)  Require  the  contractor  to  account 
accurately  and  fully  for  all  amounts 
collected:  and 

(d)  Require  the  contractor  to  provide 
to  EPA,  upon  request  all  data  and 
reports  contained  in  its  files  relating  to 
its  collection  actions  on  a  debt 

5  13.14    Um  Of  cr*dit  reporting  agendet. 

EPA  reports  delinquent  debts  to 
appropnate  credit  reporting  agencies. 
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(a)  EPA  provides  the  following 
information  to  the  reporting  agencies: 

(1)  A  statement  that  the  claim  is  vafid 
and  is  overdue; 

(2)  The  name,  address,  taxpayer 
identification  number  and  any  other 
information  necessary  to  establish  the 
identity  of  the  debtor 

(3)  The  amount,  status  and  history  of 
the  debt;  and 

(4)  The  program  or  pertinent  activity 
under  which  the  debt  arose. 

(b)  Before  disclosing  debt  information. 
FJ'A  will: 

(1)  Take  reasonable  action  to  locate 
the  debtor  if  a  current  address  is  not 
available:  and 

(2)  If  a  current  address  is  available. 
notify  the  debtor  by  certified  mail, 
return  receipt  requested,  that 

(i)  The  designated  EPA  official  has 
reviewed  the  claim  and  has  determined 
that  it  IS  valid  and  overdue; 

(ii)  That  within  60  days  EPA  intends 
to  disclose  to  a  credit  reporting  agency 
the  Information  authorized  for 
disclosure  by  this  subsection;  and 

(iii)  The  debtor  can  request  a 
complete  explanation  of  the  claim,  can 
dispute  the  mformation  in  EPA's  records 
concerning  the  claim,  and  can  file  for  an 
admimstrative  review,  waiver  or 
reconsideration  of  the  claim,  where 
applicable. 

(c)  Before  information  is  submitted  lo 
a  credit  reporting  agency.  EPA  will 
provide  a  wntten  statement  lo  the 
reporting  agency  that  all  required 
actions  have  been  taken.  Additionally, 
EPA  wilt  thereafter,  ensure  that  the 
credit  reporting  agency  is  promptly 
informed  of  any  substantive  change  in 
the  conditions  or  amounts  of  the  debt 
and  promptly  verify  or  correct 
information  relevant  to  the  claim. 

(d)  If  a  debtor  disputes  the  validity  of 
the  debt  the  credit  reporting  agency  will 
refer  the  matter  to  the  appropriate  EPA 
official.  The  credit  reporting  agency  will 
exclude  the  debt  from  its  reports  until 
EPA  certifies  in  writing  thai  the  debt  is 
valid. 

§  13. IS    Taxpayvr  information. 

(a)  The  Administrator  may  obtain  a 
debtor's  current  mailing  address  from 
the  Internal  Revenue  Ser\'ice. 

{bj  Addresses  obtained  from  the 
Internal  Revenue  Ser\ice  will  be  used 
by  the  Agency,  its  officers,  employees, 
agents  or  contractors  and  other  Federal 
agencies  only  to  collect  or  dispose  of 
debts,  and  may  be  disclosed  to  credit 
reporting  agencies  only  for  the  purpose 
of  their  use  in  preparing  a  commercial 
credit  report  on  the  taxpayer  for  use  bv 
EPA. 


$  13.16    Lkjuidatlon  of  collaterat 

Where  the  Administrator  holds  a 
security  instrument  with  a  power  of  sale 
or  has  physical  possession  of  collateral. 
he  may  Uquidate  the  security  or 
collateral  and  apply  the  proceeds  to  the 
overdue  debt.  EPA  will  exercise  this 
right  where  the  debtor  fails  to  pay 
within  a  reasonable  time  after  demand. 
unless  the  cost  of  disposing  of  the 
collateral  is  disproportionate  to  its  value 
or  special  circumstances  require  judicial 
foreclosure.  However,  collection  from 
other  businesses,  including  liquidation 
of  security  or  collateral,  is  not  a 
prerequisite  to  requinng  payment  by  a 
surety  or  insurance  company  unless 
e.xpressly  required  by  contract  or 
statute.  The  Administrator  will  give  the 
debtor  reasonable  notice  of  the  sale  and 
an  accounting  of  any  surplus  proceeds 
and  will  comply  with  any  other 
requiremenls  of  law  or  contract. 

§  13.17    Suspertslon  or  revocation  of 
llc«nM  or  ellglMUty. 

When  collecting  statutory  penalties, 
forfeitures,  or  debts  for  purposes  of 
enforcement  or  compelling  comphance. 
the  Administrator  may  suspend  or 
revoke  licenses  or  other  privileges  for 
any  inexcusable,  prolonged  or  repeated 
failure  of  a  debtor  to  pay  a  claim. 
Additionally,  the  Administrator  may 
suspend  or  disqualify  any  contractor, 
lender,  broker,  borrower,  grantee  or 
other  debtor  from  doing  business  w:!h 
EPA  or  engaging  m  programs  EPA 
sponsors  or  funds  if  a  debtor  fails  to  pay 
its  debts  to  the  Government  within  a 
reasonable  time,  Debtors  will  be  notified 
before  such  action  is  taken  and 
applicable  suspension  or  debarment 
procedures  will  be  used.  The 
Administrator  will  report  the  failure  of 
any  surety  lo  honor  its  obligations  lo  the 
Treasury  Department  for  action  under  6 
U.S.C.11. 

S  13.18    Instaflment  payments. 

(a)  Whenever,  feasible,  and  except  as 
otherwise  provided  by  law.  debts  owed 
to  the  United  States,  together  with 
interest,  penalty  and  administrative 
costs,  as  required  by  §  13.11.  will  be 
collected  m  a  single  payment  However, 
where  the  Administrator  determines 
that  a  debtor  is  financially  unable  to  pay 
the  indebtedness  in  a  single  payment  or 
that  an  allemalive  pa>'ment  mechanism 
is  in  the  best  interest  of  the  United 
States,  the  Administrator  may  approve 
repayment  of  the  debt  in  installments. 
The  debtor  has  the  burden  of 
establishing  that  it  is  financially  unable 
to  pay  the  debt  in  a  single  pajTnent  or 
that  an  alternative  pa^vinent  mechanism 
is  warranted.  If  the  Administrator 
agrees  to  accept  payment  by 


installments,  the  Administrator  may 
require  a  debtor  to  execute  a  written 
agreement  which  specifies  all  the  terms 
of  the  repayment  arrangement  and 
which  contains  a  provision  accelerating 
the  debt  in  the  event  of  default  The  size 
and  frequency  of  mstallment  payments 
will  bear  a  reasonable  relation  to  the 
size  of  the  debt  and  the  debtor's  ability 
to  pay.  The  installment  payments  will  be 
sufficient  in  size  and  frequency  to 
liquidate  the  debt  in  not  more  than  3 
years,  unless  the  Administrator 
determines  that  a  longer  period  is 
required,  installment  payments  of  less 
than  $50  per  month  generally  will  not  be 
accepted,  but  may  be  accepted  where 
the  debtor's  financial  or  other 
circumstances  justify.  If  the  debt  is 
unsecured,  the  Administralor  may 
require  the  debtor  to  execute  a  confess- 
judgment  note  with  a  tax  carry-forward 
and  a  lax  carry-back  pro\is:on.  Where 
the  Administrator  secures  a  confess- 
judgment  note,  the  Administrator  will 
provide  the  debtor  a  written  explanation 
of  the  consequences  of  the  debtors 
signing  the  note. 

(b)  If  a  debtor  owes  more  than  one 
debt  and  designates  how  a  voluntar>' 
installment  payment  is  lo  be  applied 
among  the  debts,  that  designation  w-ill 
be  approved  if  the  Administrator 
determines  that  the  designation  is  in  the 
best  interest  of  the  United  States.  If  the- 
debtor  does  not  designate  how  the 
paymeni  is  to  be  applied,  the 
Administrator  will  apply  the  pajTiient  to 
the  various  debts  in  accordance  with  the 
best  interest  of  ihe  United  Stales,  paying 
special  attention  to  applicable  statutes 
of  limitations. 

§  13.19    Analysis  of  cost*;  wtomaUon; 
prevention  of  overpayments,  delinquencies 
ordefautts. 

(a)  The  Administrator  may 
periodically  compare  EPA's  costs  in 
handling  debts  with  the  amounts  it 
collects. 

(b)  The  Administrator  may 
periodically  consider  the  need, 
feasibility,  and  cost  effectiveness  of 
automated  debt  collection  operalions- 

(c)  The  Administrator  may  establish 
internal  controls  lo  identify  the  causes 
of  overpayments  and  delinquencies  and 
may  issue  procedures  to  prevent  future 
occurrences  of  the  identified  problems. 

SUBPART  C— Administrative  Offset 

^  13.20    Admimstrative  offset  of  general 
debts. 

This  subpart  provides  for  EPA's 
collection  of  debts  by  administrative 
offset  under  section  5  of  the  Debt 
Collection  Act  of  1982  (31  U.S.C.  3716), 
other  statulor>'  authorities  and  the 
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common  Uw.  It  does  not  apply  (o  ofTsels 
agriinst  employee  salaries  covered  by 
§  S  13  21.  13  22  and  13.23  of  this  subpart. 
EP.^  will  collect  debts  by  administrtitive 
offsets  where  it  determines  that  such 
collections  are  feasible  and  are  nol 
otherwise  prohibited  by  statute  or 
contract. 

EPA  will  decide,  on  a  case-by-case 
basis,  whether  collection  by 
administrative  offset  is  feasible  and  that 
its  use  furthers  and  protects  the  interest 
of  the  United  States. 

(a)  Standards.  (1)  The  Administrator 
collects  debts  by  administrative  offset 
it— 

(i)  The  debt  is  certain  in  amount 

(ii]  Efforts  to  obtain  direct  payment 
from  the  debtor  have  been,  or  would 
most  likely  be.  unsuccessful  or  the 
Administrator  and  the  debtor  agree  to 
the  offset; 

[iiil  Offset  is  not  expressly  or 
implicitly  prohibited  by  statute, 
regulation  or  contract 

fiv)  Offset  is  cost-effective  or  has 
siexiificant  deterrent  value; 

IV)  Offset  does  not  substantially 
impair  or  defeat  program  objectives;  and 

fvi)  Offset  is  best  suited  to  further  and 
protect  the  Government's  interest. 

(2)  The  Administrator  may,  m 
determining  the  method  and  amount  of 
the  offset,  consider  the  financial  impact 
on  the  debtor. 

(b)  Irteragency  offset.  The 
Administrator  may  offset  a  debt  owed  to 
another  Federal  agency  from  amounts 
due  or  payable  by  EPA  to  the  debtor,  or 
may  request  another  Federal  agency  to 
offset  a  debt  owed  to  EPA.  The 
Adm-.istrator  may  request  the  Internal 
Rev.'  je  Service  to  offset  an  overdue 
debt  from  a  Federal  mcome  tax  refund 
due  a  debtor  where  reasonable  attempts 
to  obtain  payment  have  failed. 
Interagency  offsets  from  employee 
Sdlanes  will  be  made  in  accordance 
with  the  procedures  contained  m 

§§  13,22  and  13,23. 

(c)  Multiple  debts.  Where  moneys  axe 
available  for  offset  against  multiple 
debts  of  a  debtor,  it  will  be  applied  in 
accordance  with  the  best  interest  of  the 
Government  as  determined  by  the 
Administrator  on  a  case-by-case  basis. 

(d)  Statutory-  bar  to  offset. 
Administrative  offset  will  not  be  made 
more  than  10  years  after  the 
Government's  right  to  collect  the  debt 
first  accrued,  unless  facts  material  to  the 
Government's  right  lo  collect  the  debt 
were  not  known  and  could  not  have 
been  known  through  the  exercise  of 
reasonable  care  by  the  officer 
responsible  for  discovenng  or  collecting 
the  debt.  For  purposes  of  offset,  the  right 
to  collect  a  debt  accrues  when  the 
appropriate  EPA  official  determines  that 


a  debt  exists  (e.g..  contracting  ofllcer. 
grant  award  official,  etc.).  when  il  is 
affirmed  by  an  administrative  appeal  or 
a  court  having  (unsdictton.  or  when  a 
debtor  defaults  on  a  payment 
agreement  whichever  is  latest  An  offset 
occurs  when  money  payvible  to  (he 
debtor  is  first  withheld  or  when  EPA 
requests  offset  from  money  held  by 
another  agency. 

(e)  Pre-offset  notice.  Before  initiating 
offset  the  Administrator  sends  the 
debtor  written  notice  of: 

jl)  The  basis  for  and  the  amount  oF 
the  debt  as  well  as  the  Ajjency's 
intention  lo  collect  the  debt  by  offset  if 
payment  or  satisfactory  response  has 
not  been  received  within  30  days  of  the 
notice; 

|2)  The  debtor's  right  to  submit  an 
alternative  repayment  schedule,  to 
inspect  and  copy  agency  records 
pertaining  to  the  debt,  to  request  review 
of  the  determination  of  indebtedness  or 
to  apply  for  waiver  under  any  available 
statute  or  regulation;  and 

(3)  Applicable  interest,  penalty 
charges  and  administrative  costs. 

10  Alternative  repayment.  The 
Administrator  may,  at  the 
Administrator's  discretion,  enter  into  a 
repayment  agreement  with  the  debtor  in 
lieu  of  offset.  In  deciding  whether  to 
accept  payment  of  the  debt  by  an 
alternative  repayment  agreement  the 
Administrator  may  consider  such 
factors  as  the  amount  of  the  debt  the 
length  of  the  proposed  repayment 
period,  whether  the  debtor  Is  willing  to 
sign  a  confess-judgment  note,  past 
Agency  dealings  with  the  debtor, 
documentation  submitted  by  the  debtor 
indicating  that  an  offset  will  cause 
undue  financial  hardship,  and  the 
debtor's  financial  ability  to  adhere  to 
the  terms  of  a  repayment  agreement 
The  Admimstrator  may  require  financial 
documentation  from  the  debtor  before 
considering  the  repayment  arrangement. 

(g)  Review  of  administrative 
determination.  (1)  A  debt  will  not  be 
offset  white  a  debtor  is  seeking  either 
formal  or  informal  review  of  the  validity 
of  the  debt  under  this  section  or  under 
another  statulfi,  regulation  or  contract 
However,  interest,  penalty  and 
administrative  costs  will  continue  to 
accrue  during  this  period,  unless 
otherwise  waived  by  the  Administrator. 
The  Administraiur  may  initiate  offset  as 
soon  as  practical  after  completion  of 
review  ur  after  a  debtor  waives  the 
opportunity  to  request  review. 

Ul  The  Administrator  may 
i^dministra lively  offset  a  debt  prior  to 
the  completion  ut  a  formal  or  informal 
review  where  the  determmes  that 


(i)  Failure  to  take  the  offset  would 
substantially  prejudice  EPA's  ability  to 
collect  the  debt;  and 

(ii)  The  time  before  the  first  offset  is  to 
be  made  does  not  reasonably  permit  the 
completion  of  the  review  procedures. 
(Offsets  taken  prior  to  completion  of  the 
review  process  will  be  followed 
promptly  by  the  completion  of  the 
process  Amounts  recovered  by  offset 
but  later  found  not  lo  be  owed  will  be 
refunded  promptly.) 

(3]  The  debtor  must  provide  a  written 
request  for  review  of  the  decision  lo 
offset  the  debt  no  later  than  15  days 
after  the  date  of  the  notice  of  the  o^sel 
unless  a  different  time  is  specifically 
prescribed.  The  debtor's  request  must 
state  the  basis  for  the  request  for 
review. 

(4)  The  Administrator  may  grant  an 
extension  of  time  for  filing  a  request  for 
review  if  the  debtor  shows  good  cause 
for  the  late  filing.  A  debtor  who  fails 
timely  to  file  or  to  request  an  extension 
waives  the  right  to  review. 

(5)  The  Administrator  will  issue,  no 
later  than  60  day.s  after  the  filing  of  the 
request  a  wnlten  final  decision  based 
on  the  evidence,  record  and  applicable 
law. 

§  13.21    Employe*  salary  oflsel— oenerat 

(a]  Purpose.  This  section  establishes 
EPA's  policies  and  procedures  for 
recovery  of  debts  owed  to  the  United 
Slates  by  installment  collection  from  the 
current  pay  account  of  an  employee. 

(b|  Scope.  The  provisions  of  this 
section  apply  to  collection  by  salary 
offset  under  5  U.S.C.  5514  of  debts  owed 
EPA  and  debts  owed  to  other  Federal 
agencies  by  EPA  employees.  This 
section  does  not  apply  to  debts  owed 
EPA  arising  from  travel  advances  under 
5  U.S.C.  5705.  employee  training 
expenses  under  5  U  S  C.  4108  and  to 
other  debts  where  collection  by  salary 
offset  is  explicitly  provided  for  or 
prohibited  by  another  statute. 

(c|  References.  The  following  statutes 
and  regulations  apply  lo  EPA'a  recover>- 
of  debts  due  the  United  States  by  salary 
offset; 

(1)  5  U.S.C.  5514,  as  amended, 
governing  the  installment  collection  of 
debts: 

(2) 31  use.  3716. governing  the 
liquidation  of  debts  by  administrative 
offset; 

(3)  5  CFR  Part  550.  Subpart  K.  setting 
forth  the  minimum  requirements  for 
executive  agency  regulations  on  salary 
offset:  and 

(4)  4  CFR  Parts  101-105.  the  Federal 
Claims  Collection  Standards. 
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§13.22    Salary  offset  wtwn  EPA  Is  the 
crvdHor  agency. 

(a)  Entitlement  to  notice,  hearing, 
written  response  and  decision.  (1)  Prior 
to  initialing  collection  action  through 
salary  offset.  EPA  will  first  provide  the 
employee  with  the  opportunity  to  pay  in 
full  the  amount  owed,  unless  such 
naijfication  will  compromise  the 
Government's  ultimate  ability  to  collect 
the  debt 

(2)  Except  as  provided  m  paragraph 
{b]  of  this  section,  each  employee  from 
whom  the  Agency  proposes  to  collect  a 
debt  by  salary  offset  under  this  section 
IS  entitled  to  receive  a  written  notice  as 
described  in  paragraph  (c)  of  this 
section. 

(3)  Each  employee  owing  a  debt  to  the 
United  States  which  will  be  collected  by 
salary  offset  is  entitled  lo  request  a 
hearing  on  the  debt  This  request  must 
be  filed  as  prescribed  in  paragraph  (dj  of 
this  section.  The  Agency  will  make 
appropriate  hearing  arrangements  which 
are  consistent  with  law  and  regulations. 
Where  a  hearing  is  held,  the  employee  is 
entitled  to  a  written  decision  on  the 
following  issues: 

(i)  The  determination  of  the  Agency 
concerning  the  existence  or  amount  of 
the  debt:  and 

(ii)  The  repayment  schedule,  if  it  was 
not  established  by  written  agreement 
between  the  employee  and  the  Agency. 

(b)  Exceptions  to  entitlement  to 
notice,  hearing,  written  response  and 
final  decision.  The  procedural 
requirements  of  paragraph  (a)  of  this 
section  are  not  applicable  to  any 
adjustment  of  pay  ansing  out  of  an 
employee's  election  of  coverage  or  a 
change  in  coverage  under  a  Federal 
benefits  progrnm  (such  as  health 
insurance)  requiring  periodic  deductions 
from  pay.  if  the  amount  to  be  recovered 
was  accumulated  over  four  pay  periods 
or  less.  However,  if  the  amount  to  be 
recovered  was  accumulated  over  more 
than  four  pay  periods  the  full  procedures 
prescribed  under  paragraph  (d)  of  this 
section  will  be  extended  to  the 
employee. 

(c)  Notification  before  deductions 
begin.  Except  as  provided  in  paragraph 
(b)  of  this  section,  deductions  will  nol  be 
made  unless  the  employee  is  first 
provided  with  a  minimum  of  30  calendar 
days  written  notice.  Notice  will  be  sent 
by  certified  mail  (return  receipt 
requested),  and  must  include  the 
following: 

(1)  The  Agency's  determination  that  a 
debt  is  ow'ed,  including  the  origin. 
nature,  and  amount  of  the  debt; 

[2)  The  Agency's  intention  to  collect 
the  debt  by  means  of  deductions  from 
the  employee's  current  disposable  pay 
account 


(3)  TTie  amount,  frequency,  proposed 
beginning  date  and  duration  of  the 
intended  deductions.  (The  proposed 
beginning  date  for  salary  offset  cannot 
be  earlier  than  30  days  after  the  date  of 
notice,  unless  this  would  compromise 
the  Government's  ultimate  ability  to 
resolve  the  debt); 

(4)  An  explanation  of  the 
requirements  concerning  interest, 
penalty  and  administrative  costs: 

(5)  The  employee's  right  to  inspect 
and  copy  all  records  relating  lo  the  debt 
or  to  request  and  receive  a  copy  of  such 
records: 

(6)  If  not  previously  provided,  the 
employee's  nght  lo  enter  into  a  wntten 
agreement  for  a  repayment  schedule 
differing  from  that  proposed  by  the 
Agency  where  the  terms  of  the  proposed 
repayment  schedule  are  acceptable  to 
the  Agency.  (Such  an  agreement  must  be 
in  writing  and  signed  by  both  the 
employee  and  the  appropriate  EPA 
official  and  will  be  included  in  the 
employees  personnel  file  and 
documented  m  the  EPA  payroll  system); 

(7)  The  right  to  a  hearing  conducted 
by  a  hearing  official  not  under  the 
control  of  the  Administrator,  if  a  request 
is  filed: 

(8)  The  method  and  time  for 
requesting  a  hearing; 

(9)  That  the  filing  of  a  request  for 
hearing  within  15  days  of  receipt  of  the 
original  notification  will  slay  the 
assessment  of  interest  penalty  and 
administrative  costs  and  the 
commencement  of  collection 
proceedings: 

(10)  That  a  final  decision  on  the 
hearing  (if  requested)  will  be  issued  at 
the  earliest  practical  date,  but  no  later 
than  BO  days  after  the  filing  of  the 
request  unless  the  employee  requests 
and  the  hearing  official  ^ants  a  delay  in 
the  proceedings: 

(llj  That  knowingly  false  or  frivolous 
statements,  representations  or  evidence 
may  subject  the  employee  to — 

(i)  Oisciphnary  procedures  under  5 
U.S.C.  Chapter  75  or  any  other 
applicable  statutes  or  regulations; 

(ii)  Criminal  penalties  under  18  U.S.C 
286.  287.  1001  and  1002  or  other 
applicable  slatufor>'  authority;  or 

(iii)  Penalties  under  the  False  Claims 
Act.  31  use.  3729-3731,  or  any  other 
applicable  statutor>'  authority; 

(12)  Any  other  rights  and  remedies 
available  under  statutes  or  regulations 
governing  the  program  for  which  the 
collection  is  being  made:  and 

(13)  That  amounts  paid  or  deducted 
for  the  debt  except  iidministrative  costs 
and  penalty  charges  where  the  entire 
debt  is  not  waived  or  terminated,  which 
are  later  waived  or  found  not  owed  lo 


the  United  States  will  be  promptly 
refunded  to  the  employee. 

(d)  Request  for  hearing.  An  employee 
may  request  a  heanng  by  filing  e  wntten 
request  directly  with  the  Director, 
Financial  Management  Division  (PM- 
226F),  U.S.  Fjivironmental  Protection 
Agency.  401  M  Street  SW-,  Washmgton. 
DC  20400.  The  request  must  stale  the 
bases  upon  which  the  employee  disputes 
the  proposed  collection  of  the  debt.  The 
request  must  be  signed  by  the  employee 
and  be  received  by  EPA  within  15  days 
of  the  employee's  receipt  of  the 
notification  of  proposed  deductions.  The 
employee  should  submit  in  writing  all 
facts.  CMdence  and  witnesses  which 
support  his/her  position  lo  the  Director, 
Financial  Management  Division,  within 
15  days  of  the  date  of  the  request  for  a 
hearing.  The  Director,  Financial 
Management  Division,  will  arrange  for 
the  services  of  a  hearing  official  no! 
under  the  control  of  the  Admimstrator 
and  will  provide  the  hearing  official 
with  all  documents  relating  to  the  claim 

(e)  Requests  for  hearing  made  after 
time  expires.  Late  requests  for  a  hearing 
may  be  accepted  if  the  employee  can 
show  that  the  delay  in  filing  the  request 
for  a  hearing  was  due  to  circumstances 
beyond  the  employee's  control. 

(f)  Form  of  bearing,  written  response 
and  final  decision.  (1)  Normally,  a 
hearing  will  consist  of  the  hearing 
official  making  a  decision  based  upon  a 
review  of  the  claims  file  and  any 
materials  submitted  by  the  debtor. 
However,  in  instances  where  the 
hearing  official  determines  that  the 
vahdity  of  the  debt  turns  on  an  issue  of 
veracity  or  credibility  which  cannol  be 
resolved  through  review  of  documentary 
evidence,  the  hearing  official  at  his 
discretion  may  afford  the  debtor  an 
opportunity  for  an  oral  hearing.  Such 
oral  hearings  will  consist  of  an  informal 
conference  before  a  hearing  official  in 
which  the  employee  and  the  Agency  will 
be  given  the  opportunity  to  present 
evidence,  witnesses  and  argument  If 
desired,  the  employee  may  be 
represented  by  an  individual  of  his/her 
choice.  The  Agency  shall  maintain  a 
summary  record  of  oral  hearings 
provided  under  these  procedures. 

(2)  Written  decisions  provided  after  a 
request  for  hearing  will,  at  a  minimum, 
slate  the  facts  evidencing  the  nature  and 
origin  of  the  alleged  debt:  and  the 
hearing  official's  analysis,  findings  and 
conclusions. 

(3)  The  decision  of  the  hearing  official 
is  final  and  binding  on  the  parties. 

(g)  Request  for  waiver.  In  certain 
instances,  an  employee  may  have  a 
statutory  righl  lo  request  a  waiver  of 
overpayment  of  pay  or  allowances,  e.g.. 


37276        Federal  Register  /  Vol    5i.  No.  1B5  /  Friday.  Seplember  23.  1988  /  Rules  and  Regulations 


5  U.S.C.  55S4  or  5  U.S.C  57C4lij.  When 
an  employee  requests  vvdiver 
consideration  under  a  n^ht  authorized 
by  statute,  further  collection  on  the  debt 
will  be  suspended  until  a  final 
administrative  decision  is  made  on  the 
wdiver  request  Howei-er.  where  if 
appears  that  the  Government's  ability  io 
recover  the  debt  may  be  ddverseiy 
affected  because  of  the  employee's 
resignation,  termination  or  other  action. 
suspension  of  recovery  is  not  required. 
During  the  period  of  the  suspension, 
interest,  penalty  charges  and 
administrative  costs  will  not  be 
assessed  against  the  debt.  The  Agency 
will  no)  duplicate,  for  purposes  of  salary 
offset,  any  of  the  procedures  already 
provided  the  debtor  under  a  request  for 
waiver. 

[  h  1  Method  and  source  of  collection.  A 
debt  will  be  collected  in  a  lump-sum  or 
by  installment  deductions  at  established 
pay  intervals  from  an  employee's 
current  pay  account,  unless  the 
employee  and  the  Agency  agree  to 
alternative  arrangements  for  payment. 
The  alternative  payment  schedule  must 
be  m  wnting,  signed  by  both  the 
employee  and  the  Administrator  and 
will  be  documented  in  the  Agency's 
files. 

|i)  Limitation  on  amount  of  deduction. 
The  size  and  frequency  of  installment 
deductions  generally  will  bear  a 
reasonable  relation  to  the  size  of  the 
debt  and  the  employee's  ability  to  pay. 
However,  the  amount  deducted  for  any 
period  may  not  exceed  15  percent  of  the 
disposable  pay  from  which  the 
deduction  ts  made,  unless  the  employee 
has  agreed  in  wnting  to  the  deduction  of 
a  greater  amount  If  possible,  the 
instaiiment  payments  will  be  in  amounts 
sufncient  to  liquidate  the  debt  in  three 
years  or  less.  Installment  payments  of 
less  than  $Z5  normally  will  be  accepted 
only  in  the  most  unusual  circumstances. 

I  ij  Dumlior  of  deduction-  If  the 
employee  is  financially  unable  to  pay  a 
debt  in  a  lump-sum  or  the  amount  of  the 
debt  exceeds  15  percent  of  disposable 
pay.  collection  will  be  made  in 
installments  Installment  deductions  will 
be  made  over  the  penod  of  active  duty 
or  employment  except  as  provided  in 
paragraph  (a)|ll  of  this  section. 

( k  I  Whan  deductions  may  be^w.  \  1 ) 
Deductions  to  hquidale  an  employee's 
debt  will  begin  on  the  date  staled  in  the 
Agency  s  notice  of  intention  Io  collect 
from  theemplo>ee  s  current  pay  unless 
the  debt  has  been  repaid  or  the 
employee  has  filed  a  timely  request  for 
hearing  on  issues  for  which  a  hearing  ts 
appropriate 

(2j  If  the  employee  has  filed  a  timely 
request  for  hearing  with  the  Agency, 
dedi  ctions  will  hr-^m  after  the  heanng 


nfficia!  has  provided  the  employee  with 
a  final  written  decision  indicating  the 
amount  owed  the  Government. 
Following  the  decision  by  the  hearing 
o^tcial,  the  employee  will  be  given  30 
days  to  repay  tiie  amount  owed  prior  to 
collection  through  salary  offset,  unless 
otherwise  provided  by  the  hearing 
official. 

(t)  Liquidation  from  final  check.  If  the 
employee  retires,  resigns,  or  the  period 
of  employment  ends  before  collection  of 
the  debt  is  completed,  the  remamder  of 
the  debt  will  be  offset  from  subsequent 
payments  of  any  nature  due  the 
employee  (e.g..  final  salary  payment, 
lump-sum  leave,  etc). 

fm)  Recovery  from  other  payments 
due  a  separated  employee.  If  the  debt 
cannot  be  liquidated  by  offset  from  any 
final  payment  due  the  employee  on  the 
date  of  separation,  EPA  will  hquidate 
the  debt,  where  appropriate,  by 
administrative  offset  from  later 
payments  of  any  kind  due  the  former 
employee  (e.^..  retirement  pay).  Such 
administrative  ofTsel  will  be  taken  in 
accordance  with  the  procedures  set 
forth  in  \  13.20. 

(n)  Employees  who  transfer  to  another 
Federal  agency.  If  an  EPA  employee 
transfers  to  another  Federal  agency 
prior  to  repaying  a  debt  owed  to  EPA, 
the  following  action  will  be  taken: 

(1)  The  appropriate  debt-claim  form 
specified  by  the  Office  of  Personnel 
Management  (OPM)  will  be  completed 
and  certified  to  the  new  paying  office  by 
EPA.  EPA  will  certify:  That  the 
employee  owes  a  debt;  the  amount  and 
the  basis  for  the  debt;  the  date  on  which 
payment  is  due;  the  dale  the 
Government  9  rights  to  collect  the  debt 
first  accrued:  and  thai  EPA's  regulations 
implementing  5  U  S  C.  5514  have  been 
approved  by  OPM. 

(2)  The  new  paying  agency  will  be 
advised  of  the  amount  which  has 
already  been  collected,  the  number  of 
installments  and  the  commencement 
date  for  the  first  installment,  if  other 
than  the  next  officially  established  pay 
penod.  EPA  will  also  identify  to  the  new 
paying  agency  the  actions  it  has  taken 
and  the  dates  of  such  actions- 

(3)  EPA  will  place  or  will  arrange  to 
have  placed  in  the  employee's  official 
personnel  file  the  information  required 
by  paragraphs  (n]  (1)and  (2)  of  this 
section. 

14)  Upon  receipt  of  the  official 
personnel  file  from  EPA.  the  new  paying 
agency  will  resume  collection  from  the 
employee's  current  pay  account  and  wdl 
notify  both  the  employee  and  EPA  of  the 
resumption. 

(ol  Interest,  penalty  and 
adminislrotive  cost.  EPA  will  assess 
interest  and  administrative  costs  on 


debts  collected  under  these  procedures. 
The  following  guidelines  apply  to  the 
assessment  of  these  costs  on  debts 
collected  by  salary  offset: 

(1 )  A  processittg  and  handling  charge 
wilt  be  assessed  on  debts  collected 
through  salary  offset  under  this  section. 
Where  offset  begun  prior  to  the 
employee's  receipt  of  the  30-day  written 
notice  of  the  proposed  offset,  processing 
and  handling  costs  will  only  be  assessed 
after  the  expiration  of  the  30-day  notice 
period  and  after  the  completion  of  any 
hearing  requested  under  paragraph  (d) 
of  this  section  or  waiver  consideration 
under  paragraph  fg)  of  this  section. 

(2)  Interest  will  be  assessed  on  aU 
debts  not  collected  within  30  days  of 
either  the  date  of  the  notice  where  the 
employee  has  not  requested  a  hearing 
within  the  allotted  tune,  completion  of  a 
hearing  pursuant  to  paragraph  (d)  of  this 
section,  or  completion  of  waiver 
consideration  under  paragraph  [g]  of 
this  section,  whichever  is  later.  Interest 
will  continue  to  accrue  during  the  period 
of  the  recovery. 

(3)  Deductions  by  salary  offset 
normally  begin  prior  to  the  time  for 
assessment  of  a  penalty.  Therefore,  a 
penalty  charge  will  not  be  assessed 
unless  deductions  occur  more  than  120 
days  from  the  date  of  notice  to  the 
debtor  and  penalty  assessments  have 
not  been  suspended  because  of  waiver 
consideration  by  EPA. 

(p)  Non -waiver  of  right  by  pay  men  L 
An  employee  B  payment  under  protest  of 
all  or  any  portion  of  a  debt  does  not 
waive  any  rights  which  the  employee 
may  have  under  either  these  procedures 
or  any  other  provision  of  law. 

(q)  Refunds.  EPA  wiH  promptly  refund 
to  the  employee  amounts  paid  or 
deducted  pursuant  to  this  section,  the 
recovery  of  which  is  subsequently 
waived  or  otherwise  found  not  owing  to 
the  United  States.  Refunds  do  not  bear 
interest  unless  specifically  authorized 
by  law. 

(r)  Time  limit  for  commencing 
recovery  by  salary  setoff.  EPA  will  not 
initiate  salary  offset  to  collect  a  debt 
more  than  10  years  after  the 
Government's  nght  to  collect  the  debt 
first  accrued,  unless  facts  material  to  the 
right  to  collect  the  debt  were  not  known 
and  could  not  have  been  known  through 
the  exercise  of  reasonable  care  by  the 
Government  official  responsible  for 
discovpnng  and  collecting  such  debts. 

§  1 3  23    Salary  offset  artwn  EPA  !•  not  tfw 
credttof  agency. 

The  requirements  below  apply  when 
EPA  has  been  requested  to  collect  a 
debt  owed  by  an  EPA  employee  to 
another  Federul  agency. 
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(a)  Format  for  the  request  for 
recovery.  (1)  The  creditor  agency  must 
complete  fully  the  appropriate  claim 
form  specified  by  OPM. 

(2j  The  creditor  agency  must  certify  to 
EPA  on  the  debt  claim  form:  The  fact 
that  the  employee  owes  a  debt:  the  date 
that  the  debt  first  accrued;  and  that  the 
creditor  agency's  regulations 
implementing  5  U.S.C.  5514  have  been 
approved  by  OI^  and  send  it  to  the 
Director,  Financial  Management 
Division  (PM-226F).  US.  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington.  DC  20460. 

(3)  If  the  collection  is  to  be  made  in 
installments,  the  creditor  agency  must 
also  advise  EPA  of  the  number  of 
installments  to  be  collected,  the  amount 
of  each  instaiiment.  and  the 
commencement  date  of  the  first 
installment,  if  a  date  other  than  the  next 
established  pay  period. 

(4)  Unless  the  employee  has 
consented  in  writing  to  the  salary 
deductions  or  signed  a  statement 
acknowledging  receipt  of  the  required 
procedures  and  this  information  is 
attached  to  the  claim  formTthe  creditor 
agency  must  indicate  the  actions  it  took 
under  its  procedures  for  salary  ofTset 
and  the  dates  of  such  actions. 

(b)  Processing  of  the  claim  by  EPA — 
(1)  Incomplete  claims.  If  EPA  receives 
an  improperly  completed  claim  form,  the 
claim  form  and  all  accompanying 
material  will  be  returned  to  the 
requesting  (creditor)  agency  with  notice 
that  OPM  procedures  must  be  followed 
and  a  properly  completed  claim  form 
must  be  received  before  any  salary 
offset  can  be  taken.  The  notice  should 
identify  specifically  what  is  needed  from 
the  requesting  agency  for  the  claim  to  be 
processed. 

(2)  Complete  claims.  If  the  claim 
procedures  in  paragraph  (a)  of  this 
section  have  been  properly  completed, 
deduction  will  begin  on  the  next 
established  pay  period.  EPA  will  not 
review  the  merits  of  the  creditor 
agency's  determinations  with  respect  to 
the  amount  or  validity  of  the  debt  as 
stated  in  the  debt  claim  form  EPA  will 
not  assess  a  handling  or  any  other 
related  charge  to  cover  the  cost  of  its 
processing  the  claim. 

(c)  Employees  separating  from  EPA 
before  a  debt  to  another  agency  is 
collected— [V  Employees  separating 
from  Government  sen'ice.  If  an 
employee  begins  separation  action 
before  EPA  collects  the  total  debt  due 
the  creditor  agency,  the  following 
actions  will  be  taken: 

(i)  To  the  extent  possible,  the  balance 
owed  the  creditor  agency  will  be 
liquidated  from  subsequent  payments  of 


any  nature  due  the  employee  from  EPA 
in  accordance  with  S  13.22(1); 

[ii)  If  the  total  amount  of  the  debt 
cannot  be  recovered.  EPA  will  certify  to 
the  creditor  agency  and  the  employee 
the  total  amount  of  EPA'a  collection; 
and 

(til)  If  EPA  is  aware  that  the  employee 
is  entitled  to  payments  from  the  Civil 
Service  Retirt-ment  and  Disability  Fund 
or  other  similar  payments,  It  will 
forward  a  copy  of  the  claim  form  to  the 
agency  responsible  for  making  such 
payments  as  notice  that  a  debt  is 
outstanding.  EPA  will  also  send  a  copy 
of  the  claim  form  to  the  creditor  agency 
so  that  it  can  file  a  certified  claim 
against  the  payments 

(2)  Employees  who  transfer  to  another 
Federal  agency.  If  an  EPA  employee 
transfers  to  another  Federal  agency 
before  EPA  collects  the  total  amount 
due  the  creditor  agency,  the  folIov«ng 
actions  will  be  taken: 

(i)  EPA  will  certify  the  total  amount  of 
the  collection  made  on  the  debt;  and 

(ii)  The  employee's  official  personnel 
folder  will  be  sent  to  the  new  paying 
agency.  (It  is  the  responsibility  of  the 
creditor  agency  to  ensure  that  the 
collection  is  resumed  by  the  new  paying 
agency.) 

Subpart  D — Compromise  of  Debts 

§  13.24    General. 

EPA  may  compromise  claims  for 
money  or  property  where  the  claim. 
exclusive  of  interest,  penalty  and 
administrative  costs,  does  not  e.xceed 
S20.000.  Where  the  claim  exceeds 
520,000.  the  authority  to  accept  the 
compromise  rests  solely  with  DOf.  The 
Administrator  may  reject  an  offer  of 
compromise  in  any  amount.  Where  the 
claim  exceeds  S20,000  and  EPA 
recommends  acceptance  of  a 
compromise  offer,  it  will  refer  the  claim 
with  its  recommendation  to  DO]  for 
approval  The  referral  will  he  in  the 
form  of  the  Claims  Collection  Litigation 
Report  ICCLR)  and  will  outline  the  basis 
for  EPA's  recommendation  EPA  refers 
compromise  offers  for  claims  in  excess 
of  SIOO.OOO  to  tb<-  Commercial  Litigation 
Branch.  Civil  Division.  Department  of 
Justice.  Washington.  UC  20530.  unless 
otherwise  provided  by  Department  of 
Justice  dt?!egations  or  procedures.  EPA 
refers  ofiera  of  compromise  for  claims  of 
S20.000  to  $100,(tno  to  the  United  Slates 
Attorney  in  whose  ludicial  district  the 
debtor  can  be  found.  If  the 
Administrator  has  a  debtor's  firm 
written  offer  for  coraproniise  which  is 
substantial  in  amount  but  the 
Administrator  is  uncertain  as  to  whether 
the  offer  should  bo  accepted,  he  may 


refer  the  offer  and  the  supporting  data  to 

DO]  or  GAO  for  action. 

§  13.25    Standards  for  compromise. 

(a)  EPA  may  compromise  a  claim 
pursuant  to  this  section  if  EPA  cannot 
collect  the  full  amount  because  the 
debtor  does  not  have  the  financial 
ability  to  pay  the  full  amount  of  the  debt 
within  a  reasonable  time,  or  the  debtor 
refuses  to  pay  the  claim  in  full  and  the 
Government  does  not  have  the  ability  to 
enforce  collection  in  full  within  a 
reasonable  time  by  enforced  collection 
proceedings.  In  evaluating  the 
acceptability  of  the  offer,  the 
Administrator  may  consider,  among 
other  factors,  the  followir\g: 

(1)  Individual  debtors,  (i)  Age  and 
health  of  the  debtor; 

(ii)  Present  and  potential  income: 

(iii)  Inheritance  prospects; 

(iv)  The  possibility  that  assets  have 
been  concealed  or  improperly 
transferred  by  the  debtor; 

(v)  The  availability  of  assets  or 
income  which  may  be  realized  by 
enforced  collection  proceedings;  or 

(vi)  The  applicable  exemptions 
avadable  to  the  debtor  under  State  and 
Federal  law  in  determining  the 
Government's  ability  to  enforce 
collection. 

(2)  Municipal  and  quasi-municipal 
debtors.  [\]  "The  size  of  the  municipality 
or  quasi-municipal  entity: 

(ii)  The  availability  of  current  and 
future  resources  sufficient  to  pay  the 
debt  U'.^..  bonding  authority,  rate 
adjustment  authority,  or  taxing 
authority);  or 

(iii)  The  ratio  of  liabilities  (both  abort 
and  long  term)  to  assets. 

(3)  Commercial  debtors,  (i)  Ratio  of 
assets  to  liabilities; 

(lij  Prospects  of  future  income  or 
losses:  or 

(iii)  The  availability  of  assets  or 
income  which  may  be  realized  by 
enforced  collection  proceedings 

(b)  EPA  may  compromise  a  claim,  or 
recommend  acceptance  of  a  compromise 
to  DO),  where  there  is  substantia!  doubt 
concerning  the  Government  s  ability  to 
prove  its  case  in  court  for  the  full 
amount  of  the  claim,  either  because  of 
the  legal  issues  involved  or  a  bona  fide 
dispute  as  to  the  facts.  The  amount 
accepted  in  compromise  in  such  cases 
will  fairly  refiect  the  probability  of 
prevailing  on  the  legal  issues  involved, 
considering  fully  the  availability  of 
witnesses  and  other  evidentiary  data 
required  to  support  the  Government's 
claim.  In  determming  the  liiigative  risks 
involved.  EPA  will  give  proportionate 
weight  to  the  hkelv  amount  of  court 
costs  and  atlomev  fees  the  Government 
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may  incur  if  it  is  unsuccessful  in 

litigation. 

(cj  EPA  may  compromise  a  claim,  or 
recommend  acceptance  of  a  compromise 
to  DOJ,  if  the  cost  of  collection  does  not 
[ustify  the  enforced  collection  of  the  full 
amount  of  the  debt.  The  amount 
accepted  in  compromise  in  such  cases 
may  reflect  an  appropriate  discount  for 
the  administi-ative  and  liti^ative  costs  of 
collection,  taking  into  consideration  the 
time  it  will  take  to  effect  collection. 
Costs  of  collection  may  be  a  substantial 
factor  in  the  settlem.ent  of  small  claims, 
but  normally  will  not  carry  great  weight 
in  the  settlement  of  lan?e  claims.  In 
determining  whether  the  cost  of 
collection  justifies  enforced  collection  of 
the  full  amount.  ElPA  may  consider  the 
positive  effect  that  enforced  collection 
of  the  claim  may  have  on  the  collection 
of  other  similar  claims. 

(d)  Statutory  penalties,  forfeitures  or 
debts  established  as  an  aid  to 
enforcement  and  to  compel  compliance 
may  be  compromised  where  the 
Administrator  determines  that  the 
Agency's  enforcement  policy,  in  terms  of 
deterrence  and  secunng  compliance 
(both  present  and  future],  will  be 
adequately  served  by  accepting  the 
offer. 

§  13.26    Payment  of  compromised  claims. 

The  Administrator  normally  will  not 
approve  a  debtor's  request  to  pay  a 
compromised  claim  in  installments. 
However,  where  the  Administrator 
determines  that  payment  of  a 
compromise  by  installments  is 
necessary  to  effect  collection,  a  debtor's 
request  to  pay  in  Lnstallments  may  be 
approved.  Normally,  where  installment 
repayment  is  approved,  the  debtor  will 
be  required  to  execute  a  confess- 
judgment  agreement  which  accelerates 
payment  of  the  balance  due  upon 
default. 

$13^7    Joint  and  s«v«ra4  liability. 

When  two  or  more  debtors  are  jointly 
and  severally  liable,  collection  action 
will  not  be  withheld  against  one  debtor 
until  the  other  or  others  pay  their 
proportionate  share.  The  amount  of  a 
compromise  with  one  debtor  is  not 
precedent  in  determining  compromises 
from  other  debtors  who  have  been 
determined  to  be  jointly  and  severally 
liable  on  the  claim. 

i  1 3.28    Executk>n  of  releases. 

Upon  receipt  of  full  payment  of  a 
claim  or  the  amount  compromised.  EPA 
will  prepare  and  execute  a  release  on 
behalf  of  the  United  States  The  release 
will  include  a  provision  which  voids  the 
release  if  it  was  procured  by  fraud. 


misrepresentation,  a  false  claim  or  by 
mutual  mistake  of  fact. 

Subpart  E— Suspension  of  Collection 
Action 

§  13.29     Suspension — general 

The  Administrator  may  suspend  the 
Agency's  collection  actions  on  a  debt 
where  the  outstanding  debt  principal 
does  not  exceed  $20.(KX).  the 
Government  cannot  presently  collect  or 
enforce  collection  of  any  significant  sum 
from  the  debtor,  the  prospects  of  future 
collection  justify  retention  of  the  debt 
for  periodic  review  and  there  is  no  risk 
of  expiration  of  the  statute  of  limitations 
during  the  period  of  suspension. 
Additionally,  the  Administrator  may 
waive  the  assessment  of  interest. 
penalty  charges  and  administrative 
costs  during  the  period  of  the 
suspension.  Suspension  will  be  for  an 
established  time  period  and  generally 
will  be  reviewed  at  ledst  every  six 
months  to  ensure  the  continued 
propriety  of  the  suspension  DO) 
approval  is  required  to  suspend  debts 
exceeding  $20,000.  Unless  otherwise 
provided  by  DOI  delegations  or 
procedures,  the  Administrator  refers 
requests  for  suspension  of  debts  of 
$20,000  to  $100,000  to  the  United  States 
Attorney  in  whose  district  the  debtor 
resides.  Debts  exceeding  $100,000  are 
referred  to  the  Commercial  Litigation 
Branch.  Civil  Division.  Department  of 
justice,  for  approval. 

9  13.30    Standarda  for  suspension. 

(a)  Inability  to  locale  debtor  The 
Administrator  may  suspend  collection 
on  a  debt  where  he  determines  that  the 
debtor  cannot  be  located  presently  but 
that  there  is  a  reasonable  belief  that  tht- 
debtor  can  be  located  in  the  future. 

(bj  Financial  condition  of  dt-blor.  The 
Administrator  may  suspend  collection 
action  on  a  claim  when  the  debtor  owns 
no  substantial  equity  in  real  or  personal 
property  and  is  unable  to  make  payment 
on  the  claim  or  effect  a  compromise  but 
the  debtor's  future  financial  prospects 
justify  retention  of  the  claim  for  penodu; 
review,  provided  that: 

(1)  The  applicable  statute  of 
limitations  will  not  expire  dunng  the 
period  of  the  suspension,  can  be  tolled 
or  has  started  running  anew: 

(2)  Future  collection  can  be  effected 
by  offset,  notwithstanding  the  IQ-year 
statute  of  limitations  for  administrative 
offsets:  or 

(3)  The  debtor  agrees  to  pay  intert-st 
01.  the  debt  and  suspension  is  likely  to 
enhance  the  debtor's  at)ility  to  fully  pay 
the  principal  amount  of  the  debt  with 
interest  at  a  later  date. 


(c)  Request  for  waiver  or 
administrative  review — mandatory.  The 
Administrator  will  suspend  collection 
activity  where  a  statute  provides  for 
mandatory  waiver  consideration  or 
administrative  review  prior  to  agency 
collection  of  a  debt.  The  Administrator 
will  suspend  EPA's  collection  actions 
during  the  period  provided  for  the 
debtor  to  request  review  or  waiver  and 
during  the  period  of  the  Agency's 
evaluation  of  the  request. 

(d)  Request  for  waiver  or 
administrative  review — permissive.  The 
Administrator  may  suspend  collection 
activities  on  debts  of  $20,000  or  less 
during  the  pendency  of  a  permissive 
waiver  or  administrative  review  where 
he  determines  that: 

(1)  There  is  a  reasonable  possibility 
that  waiver  will  be  granted  and  the 
debtor  may  be  found  not  owing  the  debt 
(in  whole  or  in  part); 

(2)  The  Government's  interest  is 
protected,  if  suspension  is  granted,  by 
the  reasonable  assurance  that  the  debt 
can  be  recovered  if  the  debtor  does  not 
prevail;  or 

(3!  Collection  of  the  debt  will  cause 
undue  hardship  to  the  debtor. 

(e)  Refund  barred  by  statute  or 
ragutation.  The  Administrator  wil! 
ordinarily  suspend  collection  action 
during  the  pendency  uf  his  consideration 
of  a  waiver  request  or  administrative 
review  where  statute  and  regulation 
preclude  refund  of  amounts  collected  by 
the  Agency  should  the  debtor  prevail. 
The  Administrator  may  decline  to 
suspend  collection  where  he  determines 
that  the  request  for  waiver  or 
administrative  review  is  frivolous  or 
was  made  primarily  to  dpjay  collection. 

Subpart  F— Termination  of  Debts 
§  13.31     Termination — general. 

The  Administrator  may  terminate 
collection  actions  and  write-off  debts, 
including  accrued  interest,  penalty  and 
administrative  costs,  where  the  debt 
principal  does  not  exceed  $20,000.  If  the 
debt  exceeds  $20,000,  EPA  obtains  the 
approval  of  UO)  in  order  to  terminate 
further  collection  actions.  Unless 
otherwise  provided  for  by  DO) 
regulations  or  procedures,  requests  to 
terminate  collection  on  debts  in  excess 
of  $100,000  are  referred  to  the 
Commercial  Ljligation  Branch,  Civil 
Division.  Department  of  justice,  for 
approval  Debts  in  excess  of  $20,000  but 
$100,000  or  less  are  referred  to  the 
United  States  Attorney  in  whose  judicial 
district  the  debtor  can  be  found. 
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§  13.32    Standards  for  termination. 

A  debt  may  be  terminated  where  the 
Administrator  determines  that: 

(a)  The  Government  cannot  collect  or 
enforce  collection  of  any  significant  sum 
from  the  debtor,  having  due  regard  for 
available  judicial  remedies,  the  debtor's 
ability  to  pay.  and  the  exemptions 
available  to  the  debtor  under  State  and 
Federal  law; 

(b)  The  debtor  cannot  be  located, 
there  is  no  security  remaining  to  be 
hquidated,  the  applicable  statute  of 
limitations  has  expired,  and  the 
prospects  of  collecting  by  offset  are  too 
remote  to  justify  retention  of  the  claim; 

(c)  The  cost  of  further  collection 
action  is  likely  to  exceed  the  amount 
recoverable; 

(d)  The  claim  is  determined  to  be 
legally  without  merit:  or 


(e)  The  evidence  necessary  to  prove 
the  claim  cannot  be  produced  or  the 
necessary  witnesses  are  unavailable 
and  efforts  to  induce  voluntary  payment 
have  failed 

Subpart  G — Referrals 

§  13.33     Referrals  to  the  Department  ol 
Justice. 

(a)  Prompt  rt^ferral.  The  Administrator 
refers  to  DO|  for  litigation  all  claims  on 
which  aggressive  collection  actions  have 
been  taken  but  which  could  not  be 
collected,  compromised,  suspended  or 
terminated.  Referrals  are  made  as  early 
as  possible,  consistent  with  aggressive 
agency  collection  action,  and  within  the 
period  for  bringing  a  timely  suit  against 
the  debtor. 


(1)  Unless  otherwise  provided  by  DO] 
regulations  or  procedures,  EPA  refers  for 
litigation  debts  of  more  than  $100,000  to 
the  Commercial  Litigation  Branch  Civil 
Division,  Department  of  justice, 
Washington.  DC  20530. 

12)  Unless  otherwise  provided  b>  DO] 
regulations  or  procedures.  EPA  refers  for 
litigation  debts  of  $100,000  or  less  to  the 
United  States  Attorney  in  whose  judicial 
district  the  debtor  can  be  found. 

(b)  Claims  Collection  Litigation 
Report  (CCLR).  Unless  an  exception  has 
been  granted  by  DOj,  the  CCLR  is  used 
for  referrals  of  all  administratively 
uncollectible  claims  to  DOj  and  is  used 
to  refer  all  offers  of  compromise. 

(FR  Doc-  88-21694  Filf  d  9-22-86.  8.45  am] 
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Commerce  Department 

See  Export  Administration  Bureau:  International  Trade 
Administration:  Minority  Business  Development 
Agency:  National  Institute  of  Standards  and 
Technology 

Conservation  and  Renewable  Energy  Office 

PROPOSED  RULES 

Consumer  produLts: 
Test  procedures;  refrigerators,  refrigerator-freezers,  and 

freezers.  37416 

Defense  Department 

See  Oibo  Defense  Nuclear  Agency;  Navy  Department 

NOTICES 

Meetings: 

DIA  Defense  Intelligence  College  Board  of  Visitors,  37334 
DIA  Scientific  Advisory  Committee.  37334 

Defense  Nuclear  Agency 

NOTICES 

Senior  Executive  Service: 

Performance  Review  Board;  membership.  37334 

Economic  Regulatory  Administration 

NOTICES 

Remedial  orders: 
Tesoro  Petroleum  Corp..  37335 


Education  Department 

NOTICES 

Gran's;  availability,  etc.: 
Postsecondary  education  improvement  fund — 

Student  community  ser\'lce  competition  innovative 
projects.  37335 

Employment  and  Training  Administration 
RULES 

Federal-State  unemployment  compensation  program: 
Tax  credits  reduction.  37424 

Energy  Department 

See  also  Conservation  and  Renewable  Energy  Office; 
Economic  Regulatory  Administration:  Energy 
Information  Administration:  Federal  Energy  Regulatory 
Commission;  Hearings  and  Appeals  Office.  Energy 
Department 

NOTICES 

-Meetings: 

National  Petroleum  Council.  37344 

Energy  Information  Administration 

NOTICES 

Meetings: 
American  Statistical  Association  Committee  on  Energy 
Statistics,  37336 

Environmental  Protection  Agency 

RULES 

Toxic  substances: 
Testing  requirements — 

2-mercaptonbenzothiazole;  correction.  37393 
Aniline,  etc.:  correction.  37393 
Water  pollution  control: 
Indian  lands;  underground  injection  control  programs. 

37396 
Underground  injection  control  program;  dual  completion 
monitoring  mechanical  integrity  test  for  dual 
completion  wells 
Water-in-annulus  mechanical  integrity  test  interim 
approval  extension.  37296 
Underground  injection  control  programs — 
Oxygen  activation  method  mechanical  integrity  lest  for 
injection  well  classes  l-V,  37294 
PROPOSED  RULES 
Toxic  substances: 

Polychlorinated  biphenyls  (PCBs) — 
Disposal  and  storage  of  waste;  notification 
requirements,  37436 
Testing  requirements — 

Aniline,  and  chloro-bromo-,  and/or  nitrate-anilines: 
correction.  37393 
NOTICES 

Meetings: 

Science  Advisory  Board.  37344 
Pesticides;  receipts  of  State  registrations:  correction,  37393 
Superfund:  response  and  remedial  actions,  proposed 
settlements,  etc.: 

National  Anodizing.  Inc..  37344 
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Water  pollution  control: 
Clean  Water  Act — 
Class  I  and  II  administrative  penalty  assessments. 
3'345 

Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings;  Sunshine  Act,  37388 

12  documents) 

Export  Administration 

See  International  Trade  -Administration 

Export  Administration  Bureau 

NOTICES 

Export  privileges,  actions  affecting: 
Parl<,  long  Hee,  et  al  ,  37326 

Farm  Credit  Administration 

NOTICES 

Meetings:  Sunshine  .Act,  37388 

Farmers  Home  Administration 

PnOPOSED  RULES 

Pro2r:irr.  rfiJ  i.citions: 
Operatinii  Ijuns.  annual:  delinquent  borrowers,  37317 

Federal  Aviation  Administration 

NOTICES 

.Ad\isor>  circulars;  availability,  etc.; 
Aircraft- 
Public  aircraft.  37383 

Federal  Communications  Commission 

RULES 

Krequency  allocations  and  radio  treaty  matters: 

Voluntary  use  of  406.025  MHz  emergency  radiobeacons 
by  ships  for  distress  situations,  37307 
Radio  stations:  table  of  assignments: 

.Alabama  and  Florida.  37309 

Georgia,  37311 

Hawaii.  37310 

Maine,  37310 

Michigan,  373U 

Texas,  37309 

Washington,  37310 

PROPOSED  RULES 

Radio  stations;  table  of  assignments: 

Mississippi.  37322 

Pennsylvania.  37322 

Texas.  37323 
NOTICES 

.Agency  information  collection  activities  under  OMB  review. 

37345 
Common  carrier  8er\-ices. 

Tariff  Review  Plan  (1989);  issuance,  37346 
Rulemaking  proceedings;  petitions  filed,  granted,  denied. 

etc,  37346 
Applications,  hearings,  determinations,  etc.: 

Lift  Him  Up  Outreach  Ministries,  Inc.  et  al„  37346 

Federal  Deposit  Insurance  Corporation 

NOTICES 

.Meetings:  Sunshine  Act,  37388 
(2  documents) 


Federal  Emergency  Management  Agency 

RULES 

Flood  insurance:  communities  eligible  for  sale: 
Illinois  et  al,.  373(X) 

Oklahoma  el  al,,  37304 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  gas  companies  (Natural  Gas  Act): 
Sales  and  purchases  abandonment  under  expired, 
terminated,  or  modified  contracts 
Correction.  37291 
NOTICES 

Environmental  statements:  availability,  etc.: 

Azure  Mountain  Power  Co..  37336 

Calaveras  County  Water  District  et  al,  37336 

Enviro  Hydro.  Inc..  37336 
Meetings;  Sunshine  Act.  37389 
Applications,  hearings,  determinations,  etc.: 

Kentucky  West  Virginia  Gas  Co..  37337 

Federal  Highway  Administration 

RULES 

Motor  carrier  safety  regulations: 

Commercial  driver's  license  program;  waivers,  37313 

Federal  Home  Loan  Bank  Board 

NOTICES 

Federal  Savings  and  Loan  Insurance  Corporation: 

Insurance  premium.  37347 
Applications,  hearings,  determinations,  etc.: 

First  Federal  Savings  Bank,  37348 

Federal  Maritime  Comnn:ssion 

NOTICES 

Agreements  filed,  etc..  37348.  37349 

(2  liocumentsl 

Federal  Railroad  Administration 

RUUS 

Signal  and  train  control  systems,  devices,  and  appliances: 
installation,  inspection,  maintenance,  and  repair 
Departure  testing.  37311 

Financial  Management  Service 

Sie  Fis(,,i!  S.r\,i  c 

Fiscal  Service 

RULES 

Bonds  and  notes,  U,S,  savings: 
Investment  yield  and  maturity  period  tables,  37521 
Paying  agent  qualifications.  37510 
Special  endorsement  payments.  37519 

NOTICES 

Bonds  and  notes.  U.S.  savings; 
Agent  fee  payment.  37533 

Food  and  Drug  Administration 

RULES 

Human  druys: 
Antibiotic  drugs — 

Doxonibiran  hvHriK  hliiiiHf  iniertinn.  37291 

Foreign  Claims  Settlement  Commission 

NOTICES 

Meetings;  Sunshine  Act.  37391 
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Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc: 

Idaho  Panhandle  National  Forests,  ID,  37324,  37325 

:2  documents) 

Harry  S.  Truman  Sctiolarship  Foundation 

NOTICES 

Scholarship  programs;  closing  date  for  nominations,  37349 

Healtti  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry: 
Centers  for  Disease  Control;  Food  and  Drug 
Administration;  Health  Care  Financing  Administration; 
Health  Resou-'ces  and  Services  Administration 

Healtti  Care  Financing  Administration 

NOTICES 

Medicaid: 
State  plan  amendments,  reconsideration:  hearings — 
California.  373S2 

Healtti  Resources  and  Services  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Health  Resources  and  Services  Administration — 
Health  Care  Delivery  and  Assistance  Bureau.  Director. 

37353 
(2  documents) 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Special  refund  procedures,  inip.leme.^itatK.m,  3"3;^7 

Housing  and  Urban  Development  Department 

RULES 

Public  and  Indian  housing: 

Indian  Housing  Act;  implementation,  37494 
.Mutual  help  homeownership  opportunity  program;  self- 
help  development.  37503 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

37354.  37490 

(2  documents) 
Grants;  availability,  etc.; 
Community  development  block  grant  program — 

Community  development  work  study  program.  37490 

Indian  Affairs  Bureau 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

37355 
Reservation  establishment,  additions,  etc.: 
licarilla  Apache  Reservation.  NM.  37355.  37356 

(2  documents) 
Pueblo  of  Acoma  Reservation.  MM.  37357 
Pueblo  of  Laguna  Reservation,  NM,  37358 

Interior  Department 

See  Indian  Affairs  Bureau:  Land  Management  Bureau 

Internal  Revenue  Service 

RULES 

Income  taxes 
Foreign  corporation  branch  profits  tax 
Correction.  37294 

International  Trade  Administration 

See  also  Export  Adnimistratiun  Bureau 


NOTICES 

Countervailing  duties; 
Textile  mill  products  from  Mexico,  37327 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment; 
Southern  Railway  et  al.,  37359 

Justice  Department 

5/^e  ,:,'.s-.T  Foreign  Claims  Settlement  Commission 
NOTICES 

Pollution  control;  consent  judgments; 

Akzo  Coatings  of  America,  Inc,  el  al„  37340 

Labor  Department 

See  also  Employment  and  Training  Administration;  Pension 
and  Welfare  Benefits  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

37360 

Land  Management  Bureau 

RULES 

Coal  manangement: 
Lease  terms  readjustment:  procedures,  37296 

PROPOSED  RULES 

Rights-of-way,  trespass,  and  criminal  law  enforcement: 
Public  lands;  unauthorized  use,  occupancy,  or 
development  for  transportation,  etc..  37319 

NOTICES 

Realty  actions;  sales,  leases,  etc.; 

Nevada,  37358 
Resource  management  plans,  etc: 

Pony  Express  Resources  Area.  UT.  37359 

Maritime  Administration 

PROPOSED  RULES 

Subsidized  vessels  and  operators: 
Operating-differential  subsidy  for  bulk  cargo  vessels 
engaged  in  worldwide  services:  exclusion  of  cargoes 
reserved  for  U.S.-flag  carriers.  37536 

Minority  Business  Development  Agency 

NOTICES 

Business  developiTunt  center  program  applications: 
Ohio.  37331 

National  Credit  Union  Administration 

NOTICES 

Privacy  Act:  systems  of  records,  37360 

National  Institute  for  Occupational  Safety  and  Healtti 

See  Centers  for  Disease  Control 

National  Institute  of  Standards  and  Technology 

NOTICES 

Information  processing  standards.  Federal: 
Standard  generalized  markup  language  (SGML).  37332 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978:  permit  applications, 

etc,  37374 

Navy  Department 

NOTICES 

Meetings: 
Naval  Academy.  Board  of  Visitors,  37334 
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Nuc'ear  Regulatory  Commission 

NOTICES 

Fn\ironmentai  statements:  availability,  etc.: 

GPU  Nuclear  Corp..  37375 

-Niagara  Mohawk  Power  Corp..  37376 
Meetings: 

Reactor  Safeguards  Advisory  Committee.  37377 
.'Applications,  hearings,  determinations,  etc.: 

T^nnpstipp  Valley  Authority.  3"37fl 

Office  of  United  States  Trade  Representative 

S-^f'  Trrjiip  RHpreser.lfi'H  p.  Office  of  L'n::ed  States 

Pacific  Norttiwes)  Electric  Power  and  Conservation 

Planning  Council 

NOTICES 

Power  plan  amendments: 
Columbia  River  Basin  fish  and  wildlife  program.  37379 

Pension  and  Welfare  Benefits  Administration 

RULES 

F.rnpluvee  Retirement  Income  Secunty  Act;  fiduciary 
responsibility: 
Civil  penalties  under  section  502(i);  amount  involved,  etc.. 

3-474 
Civil  sanctions  under  section  502(i);  procedure* 
established.  374'7 

PROPOSED  RULES 

Federal  E.T.ployees  Ret.remenI  System  Act: 

Civi!  peci;t:es    37488 

Public  Healtti  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry. 
Centers  for  Disease  Control;  Food  and  Drug 
Administration:  Health  Resources  and  Services 
Administration 

Securities  and  Exctiange  Commission 

RULES 

Securities. 

Lost  and  stolen  secunt.es  progriim  3'*2in 
NOTICES 

Self  regulatory  organizations;  proposed  rule  changes: 
\ationa!  Association  of  Securities  Dealers,  inc..  37380, 
37381 
12  documents] 
Self-regulator>-  organizations:  unlisted  trading  pnviieges: 
Philadelphia  Stocis  Exchance   Inc    37381 

State  Department 

NOTICES 

H'gh-risk  exports  s'andards  identification.  37382 
Tennessee  Valley  Auttiority 

NOTICES 

Meetings:  Sunshine  Act,  37391 

Toxic  Substances  and  Disease  Registry  Agency 

5ee  Agency  f:jr  Toxic  S'.bs'ari.-ps  and  Disp:i.sp  Registry 

Transportation  Department 

See  also  Federal  Aviation  Administration:  Federal  Highway 
.Administration:  Federal  Railroad  Administration: 

Maritime  .Administration 

NOTICES 

.Aviation  proceedings; 
Certificates  of  public  convenience  and  neccessitv  tind 

foreign  air  carrier  permits:  weekly  applications.  37382 


Treasury  Department 

See  Fiscal  Service;  Internal  Revenue  Service 

Truman,  Harry  S.,  Scholarship  Foundation 

See  Harry  S.  Truman  Scholarship  Foundation 

United  States  Information  Agency 

■oncEs 

Grants,  dva. lability,  etc. 

Central  American  Program  of  Under^aduate  Scholarships 
(CAMPUS).  37383 
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contains    regulatory    documents    havrng 
general    appiicabiliTy   and    iegal   ettect.    most 
of    which   are    keyed   to    ana   codifted   m 
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published    undef    50   titles    pursuant   to   44 
use     1510 
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DEPARTUENT  OF  AGRICULTURE 
Agiicultural  Marketing  Service 

7  CFR  Part  910 

[  Lemon  Regulation  632  j 

Lemons  Grown  In  Catlfomla  and 
Arizona;  Limitation  of  Handling 

AGENCY:  Agricuitural  Marketing  Service. 

USD  A. 

action:  Final  rule. 

summary:  RegulBtion  632  establishes 
the  quantity  of  fresh  Cahfornia-Anzona 
lemons  that  may  be  shipped  lo  market  at 
255,300  cartons  during  the  period 
September  25  through  October  1. 1988. 
Such  action  is  needed  to  balance  the 
supply  of  fresh  lemons  with  market 
demand  for  the  period  specified,  due  to 
the  marketing  situation  confronting  the 
lemon  industry. 

DATES:  Regulation  632  (§  910.932)  is 
effective  for  the  penod  September  25 
through  October  1,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rdymcnd  C.  Mdrtin.  Section  Head, 
Volume  Control  Programs,  M;irketing 
Order  Administration  Branch,  K^V, 
AMS,  USDA,  Room  2523.  South  Building. 
P.O.  Box  96456,  Washington,  DC  20090- 
6456:  telephone:  (202)  447-5697 
SUPPl£MENTARV  INFORMATION:  This 
final  rule  has  been  reviewed  under 
F..\ecutive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  lo  the  scale  of 
business  subject  to  such  actions  in  order 


that  small  businesses  will  not  be  unduly 

or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No  910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act."  7  U.S  C.  601-674).  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1988-69.  The 
committee  met  publicly  on  Septemlier 
20,  1988.  in  Ixis  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended,  by  an  8  to  5  vote,  a 
quantity  of  lemons  deemed  advisable  to 
be  handled  dunng  the  specified  week 
The  committee  reports  that  the  demand 
for  lemons  is  weakening. 

Pursuant  to  5  U  S.C.  553.  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponmg  the 
effective  date  of  this  action  until  30  da>  s 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  al  an  open 
meeting.  It  is  necessary,  in  oider  to 
effectuate  the  declared  purposes  of  the 
Act.  to  make  these  regulator>'  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provi|ions  and 
the  effective  time. 

Ust  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California.  Arizona,  Lemons. 


For  the  reasons  set  forth  in  the 

preamble.  7  CFR  Part  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sec8. 1-19,  48  Stat.  31.  as 
amended;  7  U.S.C,  601-674. 

2.  Section  910.932  is  added  to  read  as 
follows: 

Note. — This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  910.932    Lemon  Re9ulatk>n  632. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  penod  September  25. 
1988,  through  October  1.  1988.  is 
established  at  255.300  cartons. 

Dated:  September  21  1988. 
Robert  C.  Keeney. 

Actjn^  Director.  Frvii  and  Vegetable  Division. 
[FR  Di>c  ab-21937  Filed  ^2^-88:  845  amj 

BILUMG  CODE  341CH32-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

iRel.  No.  34-26096;  Rle  No.  57-47-851 

Lost  and  Stolen  Securities  Program 

AGENCY:  SecLtrilies  and  Exchange 

Commission. 

ACTION:  Adoption  of  Amendments. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  adopting  amendments  to 
Rule  17f-l  under  the  Secunties 
Exchange  Act  of  1934  which  governs  the 
Lost  and  Stolen  Securities  Program 
("Program").  The  amendmenwi  (1) 
Amend  the  definition  of  the  term 
"reporting  institution"  to  include 
government  securities  brokers  and 
dealers;  (2)  grant  an  exemption  from 
Program  registration  to  any  reporting 
institution  that  limits  its  securities 
activities  exclusively  to  uncertificated 
secunties.  global  certificate  securities 
issues  or  securities  for  which  neither 
record  nor  beneficial  owners  can  obtain 
negotiable  securities  certificates,  and 
add  reporting  and  inquiry  exemptions 
for  those  securities;  (3)  define  the  terms 
"uncertificated  secunty"  and  "global 
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certificate  securities  issue":  (4)  granl  an 
exemption  from  Program  registration  to 
any  reportmg  institution  whose  business 
activities  do  not  involve  the  handhng  of 
securities  certificates:  (5)  amending  the 
exemption  from  Program  registration  to 
any  reporting  institution  who  is  a 
member  of  a  national  securities 
exchanse.  effects  securities  transactions 
through  the  trading  fdcilities  of  the 
exchange  and  who  does  not  receive  or 
hold  customer  securities;  (6)  eliminate 
the  current  reporting  and  inquiry 
exemptions  for  registered-form 
government  and  agency  securities:  (7) 
define  the  terms  "customer"  and 
"securities-rtlated  transaction"  for 
purposes  of  the  customer  inquiry 
exemption;  (8)  clarify  when  the  inquiry 
exemption  applies  to  transfer  agents;  (9) 
clarify  that  only  the  reporting  institution 
that  originally  made  a  loss  report  must 
report  the  recovery  of  the  certificates; 
(10)  require  participants  to  make  reports 
to  the  Federal  Bureau  of  Investigation  in 
all  cases  where  potential  criminal 
activity  may  be  indicated;  and  (11) 
codify  prior  Commission  interpretations 
that  transfer  agents  must  report  lost, 
stolen  or  counterfeit  securities  only  if 
they  receive  notification  from  non- 
reporting  institutions  or  if  the  securities 
wifre  in  the  transfer  agent's  possession 
at  the  time  of  the  loss. 
EFFECTIVE  DATE:  These  amendments  will 
become  effective  December  2",  198fl- 
FOR  FURTHER  INFORMATION  CONTACT: 
Ester  Saverson.  Jr..  at  202/272-2775, 
Mai!  Stop  5-1.  Division  of  Market 
Regulation.  Securities  and  Exchange 
Commission.  Washington.  DC  20549. 
SUPPLEMENTARY  INFORMATION:  On 

November  29. 1985,  the  Commission 
proposed  for  comment  amendments  to 
Rule  17f-l  under  the  Securities 
Exchdnge  Act  of  1934  C'Acf)  '  that 
sought  to  clarify  common  questions 
abdut  the  Lost  and  Stolen  Securities 
Program  I'Program  ').  codify  certain 
longstanding  interpretations  of  Rule  17f- 
1.  focus  the  Rule  on  negotiable 
certificated  securities  and  effectuate 
certain  recommendations  made  by  the 
General  Accounting  Office  ("CAO")  in 
Its  May  1984  Report  on  the  Program."  In 
response  to  the  Proposal  Release,  the 
Commission  received  24  comment 
letters-'  Commentators  generally 


'  S«curitie»  Exchange  Aci  Release  No  22671 
(Novemljer  29. 19a^l.  50  FR  50624  (-proposal 
Release'  I 

"CAO.  SEC$  Efforts  h-  Fmd LtMt on<i Slvhn 
Securities  [May  1*W)  (CAO  Report') 

*  The  Commission  received  commenls  from  the 
L"  S  Department  of  fhe  Treasury-,  Bureau  of  the 
Putilic  Debt:  Secunfies  Transfer  Association 
I  STA'l;  Southeastern  Secunties  Transfer 
Association,  Inc.  i'SESTA  l.  Amenc*ii  Transtech, 


supported  the  amendments,  but 
suggested  certain  modifications.  As 
discussed  below,  the  Commission  agrees 
with  many  of  the  commentators* 
suggestions  and  is  adopting 
amendments  that  are  modified  in 
response  to  certain  of  their  suggestions.* 

I.  Background 

The  Program  was  established  In  1977 
to  assist  institutions  and  the  public  in 
tracking  and  deterring  trafficking  in  lost, 
stolen,  missing  and  counterfeit 
securities.*  The  Commission  established 
the  Program  to  provide  a  central 
facilities  manager  to  whom  Program 
participants  report  and  inquire  about 
missing,  lost,  counterfeit  and  stolen 
securities  certificates.  The  data  base 
currently  is  operated  by  the  Securities 
Information  Center  ("SIC")  in  Wellesley 
Hills,  Massachusetts,"  which  was 
designated  by  the  Commission  to 
receive  and  process  reports  and 
inquiries  of  missing  securities.'  When  a 
securities  certificate  comes  into  the 
possession  of  a  Program  participant,  the 
Program  participant  must  make  an 
inquiry  to  SIC  to  determine  whether  the 
securities  certificate  previously  was 
reported  lost,  missing,  counterfeit  or 
stolen.  When  an  inquiry  into  the  system 
matches  a  missing,  lost,  counterfeit  or 


SecuritiM  InduBir)  Awocfalion  ("SIA"):  Intt-mul 
Security  Assoaalion.  Pinnnclal  Finns  I'tSA").  |  C 
Bradford  a  Co.  (•Bradford"  I;  Boettcher  a  Co 
(  Bo<?ttcher"l;  Dre«el.  Bumham  Lambert.  Inc 
I'Drexel' ):  Goldman  Sachs  A  Co.  ("Ooldmiir) 
SocKb  ),  Merrill  Lynch  Pinrrc  Fenner  h  Smith 
Incor;K>rated  ("Merrill  Lynch"):  Dcun  Witter 
Reynolds.  Inc.  (Dean  Witler  I;  AutFLx,  Inc.; 
Atnencan  Bankers  Associatmn:  California  Banker* 
Association  | "CBA");  Bank  of  Amenca:  Citibank. 
Continental  Bank.  The  Morgan  Bank;  Sovran  B«nk. 
I  tnlon  Bank:  Hospital  Trust:  Chtcafio  Cl^anng 
House  Association  ("CCHA"):  and  the  Amencan 
Bar  A«socl>itKin  ("ABA")  A  summary  of  the 
comments  received  has  been  placed  in  the  public 
file  for  this  proceeding.  Sev  Fue  No  S7-47-aS- 

*  In  accordance  with  neciion  17A(d)(3|{A)1i)  of  the 
Act.  the  Commission  consulted  with,  and  requested 
the  views  of.  the  federal  bank  regulatory  aKenrjes  at 
least  IS  days  prior  to  this  announcement. 

*  In  1975.  section  \7(t]{\\  was  adopted  as  part  of 
the  Secunties  Acts  Amendments  of  197S  Scv  Pul>  I. 
No.  94-29  (June  5.  IffTSI.  That  Section  granted  the 
CommJsaton  broad  rulemaking  uuthortiy  to  eslfitili«h 
procedures  for  reporting  and  mquinnfi  abuut 
missing,  lost,  stolen  and  cuunierfeit  securities 
Punuant  to  this  authority  the  Commission  adopiird 
Rule  17r-l  in  1976.  See  Sflcuniies  FAchange  Act 
Re-ieaae  Nos.  130S3  (Decemb4>r  10.  1976).  41  PR  WSZZ 
and  15867  (May  23. 1979),  44  FR  31501 

*  SIC  is  operated  by  AuIsk  Syslema.  a  lubsldinry 
of  the  InlemstJonal  Thomson  Organization,  Inc 

'  As  of  OecemlierSI.  1986.  this  data  base 
ccmtained  information  on  securities  certificates  wuh 
a  market  value  of  approximately  t12  billioa  The 
appraximalely  20.000  Pro^Bm  parUclpanls  (nciude. 
among  otberv.  bmkera.  deaiert;  members  of  the 
Federal  Reserve  System;  tmnks  whose  deposits  are 
insured  b>  the  Federal  Deposit  Insurance 
Corporation:  registered  transfer  agents,  members  ol 
nattooal  Mcurlties  exchanges:  registered  clearing 
agencies,  and  participants  of  rugistered  deanng 
agenaes. 


Stolen  security  report,  commonly 
referred  to  as  a  "hit,""  SIC  provides  the 
inquiring  financial  institution  with  the 
name,  address  and  telephone  number  of 
the  institution  that  reported  the  loss.  The 
institution  that  reported  the  toss  also  is 
notified,  as  is  the  Federal  Bureau  of 
Investigation  ("FBI")  if  there  are  any 
indications  that  potential  criminal 
activity  may  be  involved. 

When  program  participants  do  not 
comply  with  Rule  17f-l.  they  not  only 
undermine  the  effectiveness  of  the 
Program,  but  also  incur  risk  of  rmancial 
losses  they  otherwise  might  avoid. 
Inquiry  assures  participants  that 
securities  in  their  possession  have  not 
been  reported  as  missing,  lost. 
counterfeit  or  stolen.  Without  inquiry, 
the  program  participant  or  its  customers 
could  give  value  for  securities  that  were 
missing,  lost,  counterfeit  and  stolen 
securities. 

Rule  17f-l  was  last  amended  in  1979. 
Since  that  time,  the  Commission  and  the 
fmancial  institutions  that  use  the 
Program  have  gained  important 
experience  with  the  Program.  The 
Commission  believes  that  it  is  now 
apprupnale  to  reassess  the  scope,  costs 
and  benefits  of  the  Program  and  the 
requirements  of  Rule  17f-l.  A  discussion 
of  the  proposed  amendments, 
commentators"  suggestions  and  the 
adopted  amendments  follows. 

II.  The  Amendments 

A.  HfporlJtifi  Institutions 

The  Commission  is  adopting  an 
amendment  to  the  definition  of  the  term 
"reporting  institution"  to  clarify  that 
government  securities  brokers  and 
dealers  are  required  to  register  with  SIC 
and  must  comply  with  the  reporting  and 
inquiry  provisions  of  the  Rule  The 
Commission  believes  that  this 
amendment  to  the  definition  of  reporting 
institution  should  eliminate  any 
confusion  about  the  application  of  Rule 
17f-Ts  requirements  to  government 
securities  brokers  and  dealers.^ 

The  Commission  also  believes  ft  is 
appropriate  at  this  time,  in  light  of  the 
recent  increase  in  regulation  of  the 
government  securities  markets  and  the 
internationalization  of  the  securities 
markets,  to  remind  the  industry  of  the 


'  Section  17(0(11  of  the  Act  and  Rule  17f-l 
thereunder  always  have  mandated  Program 
r«gi9trBlioa  for  all  brokers  and  dealers.  Including 
government  secuntiea  brokers  and  dealers  as  well 
as  municipal  brokers  arwj  dealers,  regardless  of 
whf;iber  they  are  registered  with  the  Commlsiion  as 
broker-dealers.  Moreover,  section  102  of  the 
G{>vemmeni  Secunties  Act  speciRcally  requirvs  that 
government  secuhlies  brokers  and  dealers 
particlpttiB  in  the  Program.  Sew  Covemmeal 
Securilitfs  Act  of  1086.  Pub.  L  Nu  90-^71 


Federal  Register  /  Vol    fi3.  No.  186  /  Monday,  September  26.  1988  /  Rules  and  Re^jlatlons       37283 


scope  of  the  definition  of  "reporting 
institution."  For  example,  foreign  branch 
offices  of  a  registered  broker-dealer  are 
reporting  institutions.*  In  addition,  all 
participants  in  registered  clearing 
agencies  are  "reporting  institutions" 
under  the  Rule.'°  Thus,  mortgage 
bankers  that  may  become  members  of 
Ihe  recently  registered  MBS  Clearing 
Corporation  are  reporting  institutions 
and.  unless  an  exemption  is  available, 
will  be  required  to  register  with  SIC. 
Similarly.  non-U.S.  entities  that  are 
participants  of  registered  clearing 
agencies  will  be  required  to  register  with 
SIC  and  make  appropriate  inquiries  and 
reports." 

B.  Exemptions  from  Program 
Registration 

The  Commission  proposed  several 
amendments  to  the  RuJe  17f-l 
registration  exemptions."  Specifically, 
(he  Commission  proposed  to  replace  the 
exemption  for  broker-dealers  that 
engage  solely  in  the  sale  of  variable 
contracts  or  limited  partnership  interests 
and  that  do  not  take  or  hold  securities 
subiect  to  the  reporting  and  inquiry 
provisions  of  the  Rule  with  a  more 
functional  exemption  that  takes  into 
account  Ihe  increasing  immobilization  of 
securities.  The  Commission  is  adopting 
the  proposed  amendments,  which 
exempt  any  reporting  institution  whose 
securities  activities  mvolve  exclusively 
uncertificated  securities  issues,  global 
securities  issues  or  securities  issues  for 


*  Foreign  afBUales  of  registered  broker -deulers 
are  iKit  reporting  institutions  merely  by  virtue  of 
their  afTiliohon. 

'"Section  3(a)(24l  of  the  Act  defines  a  clearing 
agency  participant  to  be  "any  person  who  uses  a 
diraruig  agency  lo  clear  or  settle  securitiet 
trsnaactioiu  or  lo  transfer,  pledge,  lend,  or 
hypothecate  seaihtiet-  Such  term  does  not  mclude  a 
person  whose  only  use  of  a  clearing  agency  Is  |A} 
through  anolht^r  person  who  is  a  parliapanl  or  (B| 
as  a  pledgee  of  seGuniies.'  This  defuulion 
enrompasi^efl  corTain  entities.  parDcularly  savings 
and  loan  institutions,  thai,  except  for  their 
membership  in  a  registered  clearing  aftency,  would 
nol  be  deemed  reporting  institutions  under  the  Rule. 
The  Commission  also  believes  it  is  foreseeable  thai 
other  msututiona  that  are  nut  otherwise  "reporting 
inslUutiuns"  (for  example,  insurance  companies  and 
pension  funds)  some  day  may  beaime  ditvct 
parUcipants  tn  one  or  mon>  rcKister^d  depositories, 
making  them  reporlmg  inauttilians  for  purposes  of 
the  Program. 

' '  Rule  l7f-l(d)(lMii|  provides  an  exemption  from 
inquiry  for  securities  nKWived  directly  from  another 
reporting  institution.  Thus.  non-U-S  enliUes  that  are 
fiubiecl  lo  Rule  1?f-I  beaiuse  thi^y  are  clearing 
participants  could  avail  themselven  of  thai  inquiry 
exemption  for  aecunuea  Ibey  receive  from 
registered  U,S.  cleanng  agencies  or  other  "reporting 
inilitutiona"  such  as  U.S.  broker-dealera.  Nu 
exemption  generally  would  be  available,  however, 
for  securities  thai  I'.S.  broker-dealers  or  cleanng 
agencies  receive  frtim  non-US.  entities  ihat  »ire  not 
"reporting  institutions  '  and  they  thus  would  be 
required  to  inquire  on  those  certiftcalet- 

'•S(?f  Rulel7f-l(bl, 


which  neither  record  nor  beneficial 
owners  can  obtain  negotiable  securities 
certificates  ("functionally  unceriificated 
issues").  The  Commission  believes  that 
it  is  appropriate  to  exempt  these  entities 
from  participation  in  the  Program  for  the 
reasons  discussed  in  the  Proposal 
Release.  Expressed  simply,  the  basis  for 
these  amendments  is  that  uncertificated 
securities  cannot  be  lost  or  stolen  in  a 
manner  thai  can  be  detected  through  the 
Program.  The  Commission  also  is 
adopting;  the  proposed  definitions  of  the 
terms  "unceriificated  security"  and 
"global  certificate  securities  issues,"  No 
commentators  objected  to  these 
amendments:  six  supported  them." 

This  exemption  is  expected  to  apply 
infretjuently  because  few  institutions 
deal  exclusively  in  uncertificated  issues. 
Moreover,  under  this  definition,  if  an 
exempt  institution  accepts  a  single 
securities  certificate  for  any  reason,  it 
loses  its  exemption  and  must  register 
with  SIC*  The  Commission  expects 
that  an  institution  that  loses  its 
exemption  under  these  circumstances 
would  remain  registered  for  at  least  six 
months. 

Although  this  exemption  currently  has 
limited  applicability,  it  may  become 
increasingly  important  as  uncertificated 
securities  become  more  widely 
accepted.*'  The  Commission  believes 
that  an  increasing  number  of  securities 
issues  will  be  available  in  book-entry- 
only  form  m  the  future  as  the  increased 
cost  savings  and  processing  efficiencies 
resulting  from  immobilization  are 
recognized.  Additionally,  the 
Commission  believes  that  investors  will 
become  receptive  to  securities  issues 
that  do  not  provide  negotiable 
certificates  as  evidence  of  ownership.  At 
that  time,  the  Commission  expects  that  a 
larger  number  of  reporting  institutions 
will  be  able  lo  take  advantage  of  this 
exemption  from  registration. 

The  Conmiission  also  is  adopting  an 
amendment  to  exempt  any  reporting 
institution  whose  business  activities 
never  include  the  handling  of  securities 


' '  See  comments  of  ABA.  AuteiL  Continental 
Bank.  ISA,  SIA  and  Sovran  Bank- 

'*  For  example  thf  Commission  undentands 
that,  if  an  issuer  of  a  global  security  issue  were  to 
default,  physical  certificates  would  be  issued  tn  all 
registered  owners.  In  that  event,  any  reporting 
institution  handlrng  thai  issue  chat  previously 
claimed  ao  exemption  from  refostration  because  its 
busmess  was  hmiled  lo  functionally  uncertincaled 
issues  would  lose  its  exemption  and  would  be 
required  to  register  with  SIC 

'*  Examples  of  insluiiuns  that  cunvntly  may  be 
at'le  to  claim  the  exemption  are  broker-dealers  thai 
handle  only  limited  partnership  tntere^ts.  mutual 
fondfi  thai  do  nut  perrmi  invesiu/a  to  obtain 
negobable  certificates  and  Ihe  Opilons  Cleanng 
Corporation,  which  deals  bxcluaively  wilh 
uncertificAted  options 


certificates,  including,  among  other 
things,  safekeeping,  pledge,  purchase, 
transfer,  redemption  or  sale.  The 
Commission  believes  this  amendment 
properly  exempts  certain  secunties 
firms,  that,  because  of  the  nature  of  their 
business,  never  have  occasion  to  inquire 
of,  or  report  lo,  SIC.  For  example,  the 
Commission  understands  that  there  are 
some  broker-dealers,  self-styled 
"mergers  and  acquisition  specialists." 
whose  business  is  strictly  limited  lo 
bringing  together  potential  buyers  and 
sellers  of  businesses.  In  the  past,  these 
institutions  have  been  required  to 
register  as  reporting  institutions.  The 
Commission  believes,  however,  that 
because  these  firms  do  not  have 
occasion  to  handle  securities 
certificates,  they  should  not  be  subject 
lo  the  Rule's  reporting  and  inquiry 
provisions;  nor  should  they  be  required 
to  register  with  SIC  and  pay  the 
attendant  fees.  A  secunties  firm  that 
claims  an  exemption  from  registration 
under  this  provision  must  realize, 
however,  that  if  it  accepts  even  one 
securities  certificate  for  processing, 
however,  even  on  an  accommodation 
basis,  it  will  be  required  to  register  with 
SIC  and  otherwise  to  participate  in  the 
program  for  at  least  six  months. 

The  Commission  also  is  amending  the 
exemption  from  registration  for 
members  of  national  securities 
exchanges  who  effect  securities 
transactions  exclusively  on  the  fioor  of 
the  exchange  solely  for  other  members 
and  who  do  not  receive  or  hold 
customer  securities.  The  amendment 
deletes  the  phrase  "solely  for  other 
members"  from  the  Rule  to  codify 
Commission  interpretations  that  fioor 
brokers,  floor  traders  and  specialists  are 
exempt  from  registration.'*  The 
Commission  received  no  comments 
opposing  this  amendment  and  received 
five  comments  favoring  it." 


**  Although  the  iimendment  may  exempt  these 
enliliec  from  registration,  they  would  continue  to  be 
"reportinn  institutions  '  under  the  Rule.  Thus  other 
rvporling  itis'itutions  wi!)  no"  be  burdened  with 
deiermmin^  whether  the-te  exempt  entiltes  are 
reporting  inBtitoliona  fur  purpases  of  the  inquiry 
exemption  In  Rule  17f-l(d)n)(ii)  II  also  is 
stgnifirant  ih*tt  these  entities,  as  "reporiins 
institu lions."  are  required  b>  Rule  17f-l  to  report  tii 
SIC  any  secunties  which  are  lost,  stolen  or 
discovered  to  be  imasing  or  counterfeit  while  in 
(hf!ir  pos&e&sion.  PraclicaUy  spf^akiDfi  of  course, 
these  broker-dealer*  rarely  wnll  need  to  moke 
reports,  because  they  almosi  never  t>old  securities 
certificates.  Should  Ibe  need  lo  make  ■  nrport  anse. 
however,  the  Commission's  designee  has 
established  procedures  for  what  it  calhi  "permiMlve 
reports"  that  floor  traders  floor  brokers  and 
speciatists  should  une. 

> '  Sef  cummenls  of  American  Bankers 
AsBOdation.  ABA  Continental  Bank,  SIA  and 
Sovran  Bank 
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The  amendment  also  substitutes  the 
phrase  "through  the  trading  facihties  of 
the  exchange"  for  the  phrase  "00  the 
floor  of  the  exchange"  to  clarify  (hat 
members  that  use  the  Intermarket 
Trading  System  and  other  mter-market 
linkages  will  not  lose  the  protection  of 
the  exemption. 

C  Repart:ng  Requirements 

1.  Reports  lo  the  Commission  or  SIC 

When  making  reports  to  the 
Commission  or  SiC  under  Rule  17f-lfcl. 
reportmg  insti'utions  must  file  Form  X- 
17F-1A-  The  Commission  is  concerned 
that  many  Program  participants  are  not 
using  the  appropriate  check-off  box  on 
Form  X-17F-1A  to  indicate,  when 
appropnate,  that  certificates  were  lost  in 
the  L'.S.  mails  It  is  essential  thnf 
participants  indicate  on  their  reports  to 
SIC  when  a  mail  loss  has  occurred.  That 
indication  enables  prompt  notification 
to  the  Postal  Service  of  losses  that  are 
under  its  investigative  junsdiction. 
Because  Rule  17f-l(c)l5)  has  not 
previously  been  conformed  to  clarify 
that  participants  must  indicate  on  Form 
X-17F-1A  that  a  mail  loss  occurred,  if 
appropriate,  the  Commission  has 
adopted  a  technical  conforming 
amendment  to  make  clear  Program 
participants  responsibility  to  use  the 
mail-loss  check-off  box. '  * 

2.  Reports  to  Appropriate  Law 
Enforcement  Agencies 

Prior  to  these  amendments,  Rule  17f- 
lic)  required  all  reporting  institutions,  in 
cases  where  potential  criminal  activity 
was  indicated,  to  notify  not  only  SIC, 
but  also  the  "appropriate  law 
enforcement  agency."  within  specified 
time  frames.  The  Commission  proposed 
to  amend  the  Rule's  reporting 
requirements  by  adding  a  definition  of 
the  phrase  "appropriate  law 
enforcement  agency  '  to  codify  prior 
Commrs.sion  policy, 

The  Commission  has  decided  not  lo 
adopt  the  definition  as 
proposed.  '^Although  several 


"  !n  a  stmiUr  vein  ihe  CommiSHion  reminds 
pariicipar.ts  thai  t!tey  should  include  on  Form  X- 
17F-1A  is  accurate  as  ?oMlble  a  dollar  value  ft.r 
the  secunties  ;hey  are  reporting 

"The  Commission  proposed  (o  tlaUne  >hz  ptiraw 
appropnate  law  enforcement  agency  "  lo  mean  one 
or  more  of  Ihe  follDwioff  11)  Th«  local  police,  shenff 
or  similar  authority  (n  all  cases  mvolihng 
counierfeitinj;.  Io«s  or  theft,  wherr  there  Is 
substantial  basis  for  beUetms  cnminal  atitivity  waa 
involved  \2]  The  Federal  Bureau  of  Investigation 
(FBI)  In  all  cage*  involving  counterfeitinjj,  toss  or 
Ihefl.  where  there  is  substanual  ti«S!S  for  believing 
(.nminal  acltvity  was  involved.  |a|  of  any  security  In 
excess  of  SS.OOO  or  [bl  regardless  of  market  value,  of 
any  wcunty  from  a  federally  insured  bank  or  of  any 
tecunty  which  is  a  direct  obligation  of.  or  guarantee 
ai  lo  prmcipal  and  interest  by.  the  United  Stales,  or 


commentators  agreed  that  clarification 
of  Program  participants'  reporting 
responsibihties  was  needed,  only  one 
commentator,  the  internal  Security 
Association/Financial  Firms, 
specifically  agreed  with  the  proposed 
definition.  Many  of  the  commentators 
argued  that  requiring  up  to  three 
duplicate  reports  to  various  law 
enforcement  agencies,  as  the  proposed 
amendment  would  have  done  in  some 
cases,  would  be  overly  burdensome  on 
reporting  institutions.  Moreover,  these 
commentators  believed  that  the 
proposed  definition  was  too  complex 
and  would  have  led  to  more,  rather  than 
less,  confusion  about  participants' 
reportmg  responsibilities.^ 

The  Commission  agrees  that  the 
proposed  definition  could  have  imposed 
duplicative  administrative  and  financial 
burdens  on  Program  participants.  The 
Commission  instead  has  decided  to 
amend  Rule  17f-l  to  require  reporting 
institutions  to  report  only  to  SIC  and  the 
FBI  the  theft,  counterfeiting  or  loss  of 
securities  where  there  is  a  substantial 
ba-sis  for  believing  criminal  activity  may 
be  involved.  After  review,  the 
Commission  has  concluded  that 
manddling  reports  solely  to  SIC  and  the 
FBI  can  reasonably  be  expected  to  lead 
to  notification  of  all  interested  law 
enforcement  agencies  through  referral 
through  the  VBl's  National  Crime 
Information  Center  (■■NCJC'i  and 
through  other  FBI  referrals. *'Thua.  all 
law  enforcement  agencies  should 
receive  prompt  notification  of  criminal 
activity  within  their  juri.sdiction  and 
reporting  institutions  will  be  spared  the 
burdens  of  determining  whom  to  notify 
and  of  making  multiple  notifications. 

Program  participants  should  realize 
that  the  Commission'*  decision  to 
require  that  reports  be  made  solely  to 
SIC  and  the  FBI  does  not  in  any  way 
affect  Program  participants'  independent 
notification  obligations  under  other 
statutes,  rules  or  regulations.  Further, 
the  Commission  believes  that,  as  a 
metier  of  good  business  practice, 
participants  should  continue  routinely  to 
report  lo  the  police  and  all  federal  law 
enforcement  agencies  with  jurisdiction 


iiny  security  issued  or  ^aranteed  by  s  corpomlinn 
in  which  the  United  Slates  has  a  direct  or  indirect 
Interest  and  131  Ihe  Lfnited  Statn  Secret  Service  in 
all  caaea  involving  the  theft,  loas  or  counlerfetttng  of 
any  security  which  u  a  direct  obligation  of.  or 
ftuaraniMd  by,  a  corporation  in  which  the  United 
Slates  ha«  a  dired  or  Indlred  loteresi 

^See  fienerally  comments  of  ABA.  Amencan 
Transtech.  Bank  of  America,  CBA  Conttnetilal 
Bank.  Hoapttal  Trust,  Morgan  Bank.  SIA.  BTA  and 
Union  Bank. 

"Furthermore,  certain  taw  enforcement  agendea 
have  access  to  SlC's  database  through  computer 
terminals  tmked  to  BICs  computers  l*ee  infra  note 


all  losses  where  potential  criminal 
activity  may  be  indicated." 

As  an  alternative  to  its  proposed 
definition,  the  Commission  requested 
comment  on  the  advisability  of 
centrahzlng  in  SIC  the  responsibility  for 
reporting  losses  and  thefts  to 
appropriate  law  enforcement  agencies. 
Four  commentators.  Autex.  Bank  of 
America,  SIA  and  Sovran  Bank, 
responded  favorably,  stating  that 
centralizing  reporting  in  SIC  would  ease 
the  burden  on  Program  participants  and 
most  likely  would  ensure  that  all 
interested  law  enforcement  agencies 
would  receive  prompt  notification  of 
losses  and  thefts  within  their 
jurisdiction.  The  Commission  has 
determined,  however,  that,  because 
there  is  no  centralized  reporting 
mechanism  to  which  SIC  could  make 
reports,  it  might  be  overly  burdensome 
and  costly  for  SIC  to  assume  Program 
participants'  reporting  responsibilities. 
Moreover,  because  this  reporting 
obligation  is  limited  to  cases  of  potential 
criminal  activity,  the  Commission 
believes  it  is  sensible  that  the  reporting 
institution  involved  have  a  direct 
obligation  to  notify  a  law  enforcement 
agency.  Therefore,  the  Commission  has 
decided  not  to  centralize  law 
enforcement  agency  reporting  in  SIC  at 
this  time." 

Several  commentators,  including  the 
SIA.  urged  the  Commission  to  adopt  a 
definition  of  the  phrase  "appropriate 
law  enforcement  agency"  that  would 
permit  participants  to  notify  any 
appropriate  law  enforcement  agency. 
These  commentators  also  focused  on  the 
burden  compliance  with  the  proposed 
definition  would  place  on  participants 
and  advocated  that  the  Commission 
define  "appropriate  law  enforcement 
agency"  consistent  with  its  past 


''The  Commistton  believes  Ihe  propaaed 
defintlion.  thouiih  not  adopted,  serves  as  a  useful 
guide  for  reporting  institutions  See  supra  note  J8 

**Allhnii^h  SIC  has  provided  several  regional 
offices  of  the  FBI.  Secret  Service,  and  U  S  Postal 
Service  with  computer  terminals  that  ihey  use  lo 
Inquire  of  SIC.  SIC  and  these  law  cnforcemeot 
agencies  have  not  established  a  mechanism  through 
which  SIC  could  provide  them  with  reports  SIC 
receives  of  lost,  stolen  or  missing  certiFicales,  SIC 
currenlly  noliries  the  FBI  and  Secret  Service  on  a 
voluntary  basts  of  iill  hits  Ihlis  occur  when  an 
Inquiry  malches  a  report  of  a  lost,  missing  or  stolen 
certificate)  wtlhin  their  respective  lurisdiclions. 
rather  than  notifying  these  agencies  when  the  Ions  is 
unginally  discoverfid  and  a  report  Is  sent  to  SIC 
Thus,  because  It  is  critical  that  the  appropriate  law 
enforcemeiil  agencies  begin  an  Inveatigatton.  If  one 
u  warr<inled.  immedlaiely.  the  Commlsaton  stresses 
ihal  S1C«  Informalion-shartng  arrangement  with 
ibeae  law  enforcement  agencies  does  not  relieve 
Pri>gram  parlicipanls  of  iheJr  Dotificetion 
reaponsibtllUes. 
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interpretation. '*The  Commission 
believes,  however,  that  its  prior 
interpretation  caused  confusion  within 
the  industry  and  did  not  ensure  that  law 
enforcement  officials  were  receiving 
prompt  notification  of  losses  and  thefts. 
Tlierefore.  the  Commission  has  rejected 
this  recommendation  in  favor  of 
mandating  reports  solely  to  the  FBI." 

3.  Transfer  Agent  Reporting 
Requirements  to  Commission,  SIC  and 
Appropriate  Law  Enforcement  Agencies 

The  Commission  has  determined  to 
adopt  an  amendment  to  Rule  17f-l  to 
codify  a  longstanding  Commission 
interpretation  that  transfer  agents  must 
notify  SIC  of  lost,  stolen  or  counterfeit 
securities  certificates  only  if  they 
receive  notification  from  a  non-reporting 
institution  or  if  the  securities  certificates 
were  in  their  possession  or  control  at  the 
time  of  the  loss. "The  Commission 
believes  that  requiring  transfer  agents  to 
make  reports  to  SIC  in  all  instances  in 
which  they  are  informed  of  the  theft  or 
counterfeiting  of  serunties  would  be 
unduly  burdensome  for  them.  Often, 
registered  transfer  agents  are  informed 
of  losses,  theft  or  counterfeiting  by  other 
reporting  institutions,  who  already  have 
a  duty  under  the  Rule  to  report  to  SIC. 
Requiring  a  duplicate  report  only  would 


**)n  1W77,  the  Commission  tsaued  a  rvlease 
outlimog  general  guidelines  for  reporting  inatltutiuns 

10  determine  which  agency  was  the  "appropr^ale 
law  enforcement  agency  "  In  thai  release  the 
Commission  slated  ihat  a  "(glood  failh 
determination  and  notificaiion  to  [local  law 
enforcement  wgfr.i-ies.  the  FBI  or  the  US  Serrpt 
Senlcel  shall  be  deemed  in  compliance  wUh 
paraHTaph  (Mill  of  S2401?f-1  '  Secuhties  F.xchunge 
Act  Release  No  138.12  (Augusi  b.  ^97^)  «  FR  41022. 
41(123  n.  10. 

■^Continental  Bank  and  CCflA  noted  in  their 
comments  thai  the  federal  t>ank  regulators  impose 
an  regulaicd  banks  a  requirement  thai  they  report 
tossea,  Ihefis  or  counterfeiting  of  securities  lo  the 
FBI.  the  U.S.  Allomey  and  the  appropriale  federal 
bank  regulatory  agency  within  seven  days.  The 
Cotnnussjon  recognizn  thai  re^jutnng  these  banks 
to  comply  fully  with  the  Commission's  rules  in 
addition  lo  their  appropnate  regulatory  agencies' 
requirements  la  duplicative.  Thus,  lo  relieve 
somewhat  th^  burden  on  these  inslHutiona.  the 
Commission  has  adopted  an  amendment  which 
would  (wmiii  these  banks  m  file  with  the  FBI  the 
Criminal  Rflferrai  Form  required  by  the  Iwink 
renulator^.  instead  of  Form  X-lTF-lA  The  Cnmindl 
Referral  Form  must  be  filed  within  the  time  frames 
specified  in  Rule  17f-l.  however  Moreover  these 
financial  institutions  will  continue  lo  be  required  to 
file  Form  S-17F-1A  with  SIC  and  the  transfer  agent 
for  the  issue  The  Commission  considered 
permitting  banks  lo  file  Ihe  Criminal  Referral  Form 
with  SIC  as  well,  however.  Ihe  Criminal  Referral 
Form  does  not  request  all  the  information  required 
by  Rule  17f-l(cl[5).  Thus,  the  Commission  believes 

11  tfl  necessary  Ihat  banks  continue  lo  file  Form  X- 
1?F-IA  with  SIC. 

••5wr  Securities  Exchanjte  Act  Release  No  138J2 
(August  6. 1977).  42  FR  42A51  Specif  tea  II  y.  the  Rule 
as  amended  provides  Ihal  a  transfer  agent  is  not 
rffquired  to  noti^  SIC  if  it  receives  nolificalioii  on  a 

Form  y■^7F-■^A. 


serve  to  add  both  to  the  transfer  agent's 
and  SIC's  administrative  burden. 
Accordingly,  the  Rule  as  amended  is 
designed  lo  ensure  that,  should  an 
individual  shareholder  report  the  loss 
directly  to  a  transfer  agent  or  should  the 
loss  occur  at  the  transfer  agent,  the 
transfer  agent  would  be  required  to 
notify  SIC. 

Morgan  Bank  and  the  STA 
recommended  that  the  Commission 
exempt  registered  transfer  agents  from 
the  appropriate  law  enforcement  agency 
reporting  requirement-  These 
commentators  argued  that  it  is  the 
securityholder's  responsibility  lo  report 
losses  or  thefts  of  securities.  They 
believe  thai  transfer  agents  only  should 
be  required  to  advise  securityholders  of 
their  obligation  to  notify  the  appropriate 
officials.  The  Commission  has  (decided 
not  to  adopt  such  an  exemption  for 
transfer  agents.  Although  the 
Commission  agrees  that  the  individual 
securityholder  is  primarily  responsible 
for  notifying  the  appropriate  authorities 
in  the  case  of  a  theft,  the  Commission 
also  believes  that  mdividual  investors 
may  not  always  have  the  sophistication 
to  determine  that  they  should  notify  the 
KDl  or  Secret  Service  and.  instead,  may 
notify  only  local  authorities.  It  is  more 
likely  in  such  instances  that  other 
interested  authorities  might  receive 
notification  too  late,  if  at  all.  to  promptly 
initiate  their  investigations. 

The  Commission  believes,  therefore, 
that  ensuring  timely  notification  of  the 
proper  federal  authorities  of  securities 
thefts,  losses  and  counterfeiting 
outweights  the  burdens  imposed  on 
transfer  agents  by  this  requirement, 
particularly  where,  as  here,  the  reporting 
obligation  is  triggered  by  the  possibility 
of  criminal  activity.  Accordingly,  the 
Commission  is  amending  Rule  17f-l  to 
require  a  transfer  agent  to  report  to  the 
Commisson.  SIC  and  the  FBI  only  if  it 
receives  notification  of  the  loss,  theft  or 
counterfeiting  from  a  non-reporting 
institution  {e.g..  an  individual 
securityholder)  or  if  the  security  was  in 
its  possession  at  the  time  of  the  loss. 

4.  Recovery  Reports 

The  Commission  has  decided  to  adopt 
the  proposed  amendments  that  clarify 
which  l^rogram  participants  have  the 
responsibility  under  Rule  17f-l{c)(41  to 
report  to  SIC  (and  the  registered  transfer 
agent  for  the  issue)  recoveries  of 
securities  previously  reported  missing, 
lost  or  stolen.  The  Commission  received 
eight  comments  favoring  this 


amendment  and  no  comments  opposing 

It." 

The  obligation  to  report  recoveries  is 
limited  to  the  institution  ihat  originally 
reported  the  security  as  missing,  lost  or 
stolen.  Some  reporting  institutions  in  the 
past,  however,  have  interpreted  the  Rule 
to  mean  that  all  reporting  institutions 
that  learn  of  a  recover^'  of  a  security 
previously  reported  as  lost,  missing  or 
stolen  must  report  this  recovery  to  SIC 
and  the  registered  transfer  agent  for  the 
security  involved.  Thus,  the  Commission 
has  decided  to  amend  the  Rule  to  clarify 
that  only  the  reportmg  institution  that 
originally  reported  a  security  as  lost. 
missing  or  stolen  must  report  the 
recovery  of  that  secunty  lo  SIC.  a 
registered  transfer  agent  for  the  issue, 
and  the  FBI." 

Two  commentators  urged  the 
Commission  also  to  permit  (or  require) 
the  registered  transfer  agent  for  the 
issue,  even  if  it  was  not  the  original 
reporting  institution,  to  make  recovery 
reports. "These  commentators  suggested 
that  because  transfer  agents  often  are 
notified  of  a  recovery  when  the  ongmal 
reporting  institution  is  not.  it  would  be 
efficient  to  permit  them  to  make 
recovery  reports.  The  Commission  has 
decided,  however,  not  to  permit 
recovery  reports  from  a  transfer  agent 
who  is  not  the  original  reporting 
institution.  The  Commission 
understands  that  SIC  routinely  informs 
the  recovering  institution  of  the  original 
reporting  institution's  identity  and  the 
name  and  phone  number  of  a  contact 
person  at  that  institution.  Thus,  the 
original  reporting  institution  can  report 
the  recovery. 

By  permitting  deletions  from  the  data 
base  only  on  instructions  from  the 
original  reporting  institution  and.  thus, 
only  when  the  recovery  report  data 
elements  match  exactly  those  of  the 
earlier  reports,  the  integnty  of  the  data 
base  is  protected.  Permitting 
participants  other  than  the  original 
reporting  institution  to  report  recoveries 
might  permit  the  holder  of  stolen 
securities  to  remove  the  report  of  loss  on 


"See  comments  of  American  Bankers 
Association,  ABA,  Contineolal  Bank.  ISA.  Morgan 
Bank.  SIA.  ST/V  and  SovTun  Bank, 

"•One  commentator  requested  ihtsi  ihe 
Commission  restate  Ihe  Rule's  recond  retention 
requiremenlii  for  unsinal  repotting  iDBtituhoos,  Set 
Dnitel  comment  The  commentator  requested  Ihal 
parlicipanU  be  reminded  of  Ihe  imporiance  of 
maintaining  accurate  records  of  reporta  lo  SIC 
inctijding  recnrdft  of  why  the  report  onginally  w*s 
made  Rule  17f-ltg)  provides  that  records  roast  be 
kept  for  three  years  The  CoramiMiDO  stresaea  that 
this  is  a  mlnmium  i^quirement  and  encourages 
participants  lo  retain  these  records  as  long  as  is 
feasdile. 

■*See  comments  of  Amencan  Transtech  and 
SESTA 
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file  with  SIC  and  thereby  facih'Iale 
negotiation  of  those  Viilueless  securities 
While  recognizing  thdt  reports  of  lost, 
missing  or  stolen  securities  certificates 
(cuid  remain  in  the  data  base  even 
though  another  reporting  institution  had 
recovered  the  certificates,  the 
Commission  believes  that  it  Is  far  better 
to  mnintam  a  slightly  over-inclusive 
drUa  base  than  one  that  is  under- 
mcJu&ive 

Furthermore.  SIC's  system  at  this  lime 
{.annol  accept  recovery  reports  from 
participants  other  than  the  original 
reporting  msti'ijtion.  The  Commission  is 
working  with  SIC.  however,  to  enable 
the  transfer  agent  for  the  issue  involved 
10  make  a  rf»covery  report  Once  SIC 
completes  the  necessary  system 
enhancemenla,  the  Commission  will 
reconsider  this  requirement. 

D  Inquiry  Requiremenls 

Rulel7f-l(dtjll  of  the  Rule  requires 
reporting  institutions  (other  than 
transfer  agenlsl  to  inquire  about  every 
securities  certificate  that  comes  into 
their  pos«esston.  unless  an  exemption 
exists.  The  Commission  proposed  three 
amendments  lo  the  exemptions  in 
subparagraph  Id)  to:  (1)  Reduce  the 
SlO.OOO  de  mminiis  transaction 
exemption  to  S5.000;  |2)  resinct  the 
i9cupe  of  the  customer  exemption;  and 
l:i]  clarify  that  transfer  agents  are 
exempt  from  the  inquiry  provisions  of 
the  Rule  only  when  they  are  acting  in 
their  capacity  as  transfer  agent.  The 
Commission  received  substantial 
cumment  on  these  proposals. 

1  The  De  Minimis  Transaction 
F.xempuon 

Rule  17f-lid)(l)(iv)  currently  provides 
that  no  inquiry  is  required  if  a  reporting 
institution  receives  certificates  as  part 
nf  d  transaction  valued  at  £10.000  or 
less.***  This  exemption  is  called  the  de 
minimis  transaction  exemption. 

In  its  May  \9M  Report  concermng  the 
Program.  GAO  recommended,  among 
other  ihmgs.  that  the  Commission  either 
eliminate  or  reduce  the  $10,000  de 
minimis  iransdctiun  exemption,  GAO 
stated  that  a  reduction  of  the  de  minimis 
exemption  would  result  m  an  increase  m 
tne  number  of  secunties  certificates 
recovered.  Accordingly,  in  the  Proposal 
Release,  the  Commission  requested 
comment  on  lowenng  the  existing  de 
minimis  transaction  exemption  to  $5,000 


and  also  on  raising  the  exemption 

ceiling  or  eliminating  it  entirely. 

The  Commission  received  numerous 
comments  on  this  proposal, 
overwhelmingly  against  lowenng  the  de 
minimis  ceiling.^'  Most  commentators 
indicated  that  industry  perceptions  of  an 
appropriate  ceiling  have  not  changed 
smce  the  $10,000  level  was  eslabliehed- 
The  SIO.OOO  ceilmg  was  set  in  1979  after 
extensive  industry  comraenl.  Comments 
submitted  in  1979  indicated  that  a 
ceiling  below  $10,000  would  increase 
userexpense?  dramatically,  without 
corresponding  returns  in  the  form  of 
recovered  certificates.  Consistent  with 
these  earlier  findings,  the  vast  majority 
of  commentators  strongly  disagreed 
with  lowering  the  de  minimis 
transaction  exemption.  The  comments 
also  indicated  that  reduanj;  the 
threshold  reporting  level  to  S5.000  would 
result  in  a  significant  increase  m  the 
number  of  inquiries  reporting 
institutions  would  he  required  to 
make.'*  Ail  the  commentators  noted 
that  inquiring  of  SIC's  data  base  is  an 
extremely  labonoua  process.  Thus,  these 
commentators  believe,  thew  costs  of 
compliance  also  would  increase 
signincantly.  Addibonaily,  many 
commentators  believe  that  the  savings 
10  reporting  institutions  from  increased 
"hits"  would  not  increase  in  proportion 
to  the  increased  inquiry  costs.** 

Relying  on  commentator  experience 
and  cost  estimates,  the  Commission  has 
determined  that  the  potential  benefits  of 
lowering  the  exemption  do  not  outweigh 
the  potential  increased  compliance  costs 
and.  thus,  has  concluded  that  lowering 
the  de  minimis  transaction  exemption  is 
not  warranted.  As  noted  above.  Program 
participants'  costs  could  increase 
substantially,  as  could  the  cost  of 
administering  the  Program.  Moreover,  it 
is  not  clear  that  lowering  the  exemption 
would  increase  substantially  the  number 
of  "hits"  to  participants.  As  noted  by  the 
American  Bankers  Ass4>ciation  in  its 
comments.  SIC's  statistics  show  that 
currently  20%  of  all  inquiries  involve 
transactions  with  securities  valued 
under  $10,000.  Similariy.  SIA  noted  that 
GAG'S  own  findings  showed  that 
approximately  30%  of  the  secunties 


'^  The  phraa«    a«  pan  of  £  Udrua*-tiun  '  m«dr.» 
he  etit  J-p  pitck;itie  ji  »ecuntie»  p^iffervd  by  a 
1.4'   roer  i'ur  k  rrunsiictiua.  Reportkntt  insiiiutious 
^huiiid  noi  evjiiuc<te  euch  type  of  Mcuniy  s«p<iraiel> 
'ij  ^ec  whf!her  each  meets  the  de  mimn^'s  thresfauld. 
hul  rather  participants  should  look  at  all  (he 
9ecuri<i<?8  involved  m  the  transdCli»n  to  deiermtne 
whether  Ihe  exemplion  applies 


'-.See  coTomunis  of  American  B«iikers 
.\sso<:i«tion.  ABA.  Bwtlcher  Brndfofd.  Contmenla! 
Bank.  Deui  Witter.  HosfMtal  Trust.  MsttiU  Lynch. 
SIA.  SESTA  and  Sovran  Bank 

»*  In  lis  comments  the  SIA  atatert  thrtt  some  of  itB 
rrn'mt>eni  estimated  that  th*  numiter  o(  matvdaied 
mquinca  wooid  tncreaae  by  as  tnucb  as  60%. 

**  Somp  conuncalalorft  staieil  that  drms  with  a 
valup  [ess  than  $U.OO(J.4£S,G(W  are  not  frequently 
subject  tf.  criminal  aiiturily  (Further  theAmcnciin 
Bar  As«or?aHon  af«lwl  thttt  it  t»eh*-ve«  thai  lowennfi 
Itw  tbreabokl  for  inquines  only  could  rmilt  in 
dimlniahin^t  returns  wtien  compuml  «*ilh  the 
Increased  costs  lo  be  borne  by  reporting  uitities-) 


found  through  the  program  in  1980 
involved  transactions  of  less  thai 
$10,000.  SIA  believes  this  evidence 
shows  that,  where  ciraimstances 
warrant,  participants  already 
voluntarily  inquire  of  SIC  about 
securities  even  if  their  value  is  less  than 
SIO.OOO.  Thus,  lowering  the  ceiling  would 
not  significantly  increase  the  number  of 
hits.  The  Commission  agrees  that  the 
best  interpretation  of  this  evidence  is 
that  Program  participants  are  exercising 
good  business  judgment  in  determining 
when  to  inquire  and  are  permissiveiy 
inquiring  on  securities  Ihey  believe  may 
pose  undue  risk.^* 

(t  bears  repeating  that  Program 
participants  must  use  their  judgmenl  in 
deciding  whether  to  inquire  voluntarily 
on  securities  certificates  even  (hough 
they  are  permitted  to  claim  an  inquiry 
exemption  with  respect  to  those 
certificates.  The  Commission  believes 
that  strong  incentives  to  inquire 
voluntarily  continues  to  exist  in  many 
instances.  For  example,  any  time  a 
customer  asks  a  reporting  institution  to 
guarantee  his  or  her  signature,  the 
reporting  institution  may  wish  to  make  a 
inquiry. 

The  Commisuon  believes  it  is 
appropnate  to  retain  the  current  de 
minimis  transaction  exemption  and  to 
continue  to  leave  to  Program 
participants  the  business  decision  of 
when  lo  inquire  permissiveiy  on  lower- 
valued  transactions.  Although  the 
Commission  specifically  requested 
comment  on  whether  the  de  minimis 
transaction  exemption  cctlmg  should  be 
raised,  few  commentators  addressed 
that  question.  While  four  commentators 
suggested  generally  that  some  increase 
might  be  appropnate."'*  some  rejected 
the  notion  of  raising  the  ceiling.** 
Industry  perception  seems  to  be  that  the 
SIO.OOO  threshold  strikes  an  appropriate 
balance  belween  the  need  to  delect  lost. 
stolen  and  counterfeit  securities  and  the 
need  to  establish  some  minimum  below 
which  Ihe  Incremental  costs  of  inquiry 
are  outweighed  by  the  likely  returns. 

2  The  Customer  Exemption 

The  Commission  proposed  to  bmit 
and  clarify  Ihe  exemption  from  the 
inquiry  requirement  of  certain  securities 
certificates  thai  are  received  from  a 
Program  participant  s  customers.*'  The 


*•  Rule  17l-l(e(  provides  thai  npartintt 
tnstilulions  may  nrport  lo  or  imfuire  of  SiC 

v'jlant&nly  on  iitiy  secuply  not  utherwise  rwinired 
l>y  the  Kuie 

•*  Sw  comeovola  of  ABA.  Hovpiiak  Trust.  Memli 
I  ynch  and  StA- 

"  See  Cr>mmp»ils  of  Dreiel  and  Gofdmao  Sachb 

»^Rulel7f-lld|(lKlil) 
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Commission  has  decided  not  to  adopt 
the  proposed  amendments  and  instead 
is  amending  the  customer  exemption  by 
defining  the  term  "customer"  to  mean 
any  person  with  whom  the  reporting 
institution  has  entered  into  at  least  one 
prior  securities-related  transaction.  The 
Commission  also  amended  the  Rule  to 
include  a  definition  of  the  phrase 
"securities-related  transaction."  That 
term  is  defined  as  "a  purchase,  sale  or 
pledge  of  investment  securities,  or 
custodial  arrangement  for  investment 
securities.  * 

As  noted  in  the  Proposal  Release,  the 
Division  of  Market  Regulation  in  the 
past  has  interpreted  the  customer 
exemption  to  apply  only  when  a 
Program  participant  received  securities 
certificates  registered  in  the  delivering 
customer's  name  and  (1]  the  program 
participant,  on  at  least  one  occasion, 
inquired  of  SIC  with  respect  lo  securities 
certificates  previously  received  from 
this  customer  or  (2)  the  security  was 
previously  sold  to  Ihe  customer  by  that 
reporting  institution.  The  Commission's 
proposed  modification  only  would  have 
exempted  participants  firom  inquiring  on 
certificates  registered  in  the  customer's 
name  if  the  participant  sold  the 
securities  to  the  customer  originally,  as 
verified  through  the  participant's 
internal  records. 

Twelve  commentators  strongly 
disagreed  with  this  proposed  change.^^ 
The  commentators  believe  that  requiring 
participants  to  verify  through  their 
internal  records  that  they  sold  the 
securities  to  the  customer  effectively 
would  eliminate  the  exemption.  They 
believe  it  would  be  more  cost-effective 
lo  inquire  of  SIC  on  every  customer 
transaction  than  to  check  manually  their 
records  to  determine  whether  they  sold 
the  securities  to  the  customer.  They  also 
stressed,  however,  that  inquiries  to  SIC 
are  labor-intensive  and  costly.  Many 
stated  that  the  proposed  amendment 
would  increase  significantly  the  number 
of  inquiries  (o  SIC  on  a  daily  basis, 
potentially  overburdening  both  Program 
participants  and  SIC. 

The  Commission  agrees  with  these 
commentators  that  the  proposed 
amendment  effectively  would  have 
mandated  inquiry  on  every  customer 
transaction.  Moreover,  the  Commission 
believes  the  amendment  is  not 
necessary  in  light  of  the  Senate  hearings 
on  Organized  Crime  held  in  the  early 
19708,  current  industry  perceptions 
about  which  types  of  securities  are  more 
likely  to  be  subject  to  criminal  activity. 


and  the  likely  burden  the  proposed 
amendment  would  place  on 
participants.** 

Several  commentators  indicated  that 
the  securities  industry  continues  to 
believe  that  bearer-form  and  street- 
name  securities  are  the  types  of 
securities  which  pose  the  greatest  risk  to 
Program  parlicipanls-  As  the  SIA  noted 
in  its  comments.  Program  participants 
already  are  subject  to  various  self- 
regulatory  organization  rules  requiring 
participants  to  "know  their 
customer."  *°  Moreover,  most  Program 
participants  require  the  presenter  of 
registered  securities  certificates  to 
present  proof  of  identity  before  they  will 
accept  securities.  The  Commission  has 
decided,  for  these  reasons,  not  to  amend 
the  rule  lo  require  verification  that  the 
firm  previously  sold  the  securities  to  the 
customer. 

The  Commission  has  decided, 
however,  to  adopt  a  definition  of  the 
term  "customer"  to  clarify  for  Program 
participants  when  the  inquiry  exemption 
IS  available  to  them.  The  amendment 
provides  that  a  "customer"  is  any 
person  with  whom  the  participant  has 
entered  into  a  sale,  purchase  or  pledge 
of  investment  securities,  or  a  custodial 
arrangement  for  investment  securities. 
Requiring  some  prior  securities-related 
transaction  should  ensure  that  the 
Program  participant  previously 
investigated  the  customer's  identity  and, 
thus,  should  inhibit  forgeries  of 
securities  certificates.*'  Moreover,  the 


**  See  comments  of  American  Bankers 
Assoctslioa  ABA.  Boetlcher.  Bradford,  CCHA. 
Conlitiental  Bank.  Dean  Wtiter.  Drexf  I.  Hospital 
TruKt.  Merrill  Lynch.  SIA  and  Sovtan  Bank. 


"  Sife  Hearings  before  t/te  Permanent 
Suhcomrr^ittee  cm  tnvesUgvuoi.s.  Or^nned 
C.rimf>~Stoten  Stfcunties.  Senate  Commi'lee  on 
GovemmBnl  Op«-atlon»,  92nd  Cong-  1st  Sess. 
(1971);  e3rd  Con^.  1st  Sess  (1973):  93  Cong..  Sod 
Sess.  [19741  |"1V73  Heartnfcs"). TesltnMXiy  at  the 
bearings  mdicctted  that  bearer  secunties  and 
securities  reKtslervd  in  street  ndtne  were  most  likely 
to  be  subjecl  to  cninmal  acttvity  By  contrast,  it  was 
pointed  out  thai  spcunDfts  certpficales  regiittered  in 
owners'  names  cotistilute  a  small  portion  of  the 
stolen  s(.»cuntieB  traffic  The  individuals  lesiifytng 
believfd  that  mquiry  on  these  types  of  secontjea 
would  not  result  in  a  significant  rmmber  of  hits  See. 
eg.  id,  1973  Hearings  at  643,  647-648  (Testimony  of 
WilUam  Fitzpolnck  and  Roger  Biirk).  The 
Commission  was  well  aware  of  the  relatively  low 
pttibablhty  of  successful  negotiation  of  registered 
customer  securities  when  it  cmftad  the  customer 
evempllon.  The  exemptions  tn  the  Rule's  inquiry 
reqiilrements  thus  were  stniciured  lo  make  inquiry 
unnecessar>'  in  the  majonty  of  mslunces  and  to 
require  inquiry  only  in  those  circumstances  most 
likely  to  involve  missing,  lost,  counterfeit  or  stolen 
certificates.  See  H.  Rep  No  229.  Mth  Cong..  103-104 
(1975).  Letter  frum  Man;  L  Weinberg.  Attorney. 
Division  of  Market  Regulation,  lo  lames  M  Ueeper. 
Trust  Department,  Th«  Bank  of  New  Orleans  and 
Trust  Company  (November  27. 1!97fl);  Letter  ^m 
Gregory  C  Yadley.  Attorney.  Dinsion  of  Market 
Regulation,  to  the  Honorable  Dick  Clark.  L^niled 
Stales  Senate  (September  25. 197A). 

*"  Sutt.  eg.  NYSE  Rule  405:  NASO  Monnal  section 
21(b) 

*'  Program  pAninpants  should  be  aware, 
however,  that  the  Commission  will  coostrae  this 


Commission  believes  that  this  is  an 
objective  standard  that  Program 
participants  should  be  able  to  apply 
easily  in  determining  whether  they  may 
claim  the  exemption  and  should  be 
readily  enforceable  by  participants' 
appropriate  regulator>'  agencies.  Thus. 
the  amended  exemption  would  apply 
when  B  reporting  institution  receives  a 
securities  certificate  registered  in  the 
name  of  one  of  its  customers,  as  that 
term  now  is  defined  in  the  rule,  or  if  the 
securities  previously  were  sold  to  that 
customer  and  the  sale  is  verified  through 
the  reporting  institution's  internal 
records.  As  we  noted  earlier,  however, 
the  Commission  strongly  encourages 
reporting  institutions  to  inquire 
voluntarily  when  circumstances  suggest 
that  inquiry  would  be  advisable. 

3.  The  Transfer  Agent  Exemption 

The  Commission  is  adopting  an 
amendment  to  Rule  17f-i(d)fl|  clarifying 
that  Ihe  inquiry  exemplion  for  transfer 
agents  is  available  only  to  reporting 
institutions  that  receive  securities 
certificates  in  their  capacity  as  transfer 
agents,  paying  agents,  exchange  agents, 
tender  agents  or  registrars.**  The 
Commission's  proposed  amendment 
clarified  that  the  exemption  applied  to 
reporting  institutions  acting  in  the 
capacity  of  transfer  agent  for  the  issue. 
Several  commentators  requested. 
however,  that  the  Commission  apply  the 
exemption  to  these  institutions  when 
acting  in  their  capacity  as  paying  agents. 
exchange  agents,  tender  agents  or  bond 
registrars.*^  In  particular,  Citibank 
noted  that  often  agents  are  appointed  to 
process  corporate  reorganizations  such 
as  mergers,  tender  offers  and  exchange 
offers.  In  performining  these  functions. 
these  agents  have  the  same 
securityholder  records,  particularly  stop 
files,  that  transfer  agents  possess.** 
Because  the  transfer  agent  inquiry 
exemption  is  based  on  the  fact  that 
transfer  agents  possess  a'n  accurate 
record  of  lost,  stolen,  missing  and 
counterfeit  securities  certificates,  the 
Commission  believes  it  appropriate  to 


ei^emptinn  stnctly  For  vhample.  If  a  cufitomer 
presents  securities  regtste-red  in  his  or  her  name,  as 
well  as  someoDc  else's  {eg-  s  spousp'sl.  Ihe 
exemption  is  available  only  if  l«>th  owners  are 
"customers"  under  the  derinition. 

*-  The  Commission  received  commenis  from 
seven  entities  that  favored  the  danfication  of  the 
exemption-  See  comments  of  American  Bankers 
A»SDci»tion.  Bank  of  Amenca,  Continental  Bank. 
ISA.  Morgan  Bank.  STA  and  Sovran  Bank 

*  *  See  commenis  of  American  Bankers 
Association.  Bank  of  America  and  Otil>ank 

*•  A  "slop  file"  is  a  transfer  agent's  record  of  all 
securities  certifioales  that  secMnlyholdera  have 
reported  to  lite  transfer  agent  as  miasm^.  stolen  nt 
otherwise  not  suitable  for  transfer. 
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exiend  the  exempUon  to  all  agents  who. 
in  Iheir  capacity  as  paying  agents, 
exchange  agents,  tender  agents  or  bond 
registrars,  are  in  possession  of  these 
securityholder  records.  To  claim  this 
inquiry  exemption,  however,  these 
agents  must  have  possession  of  both  thf 
issuer's  securityholder  list  and  the 
current  stop  file.*'  The  Rule  is  being 
amended  to  requu^  both  types  of 
mformation.  The  same  reasoning  applies 
when  transfer  agents  are  acting  in  tiie 
capacity  of  registrar  for  bond  or  other 
debt  issues. 

E.  Securities  Subject  to  Inquiry  and 
Reporting  Requirements 

1.  US.  Government  and  Agency 
Secuhbes 

The  Commission  has  decided  to  adopt 
the  proposed  amendment  elmiinating 
the  reporting  and  mquirj'  exemption  for 
registered  U.S.  Government  and  U.S. 
Government  agency  securities 
('■government  securities").  Tlie 
Commission  received  seven  comments 
on  Its  proposed  elimination  of  this 
exemption.  Six  commentators  supported 
this  amendment  *'  and  one  opposed 
it-*' 

Bearer-form  government  securities 
have  been  subject  to  the  mquiry  and 
reportmg  requirements  of  the  Rule  since 
1979.  Inquiries  and  reports  on  those 
seciunties  originally  were  processed  by 
the  Federal  Reserve  Bani(s.  In  1979. 
however,  the  Board  of  Governors  of  the 
Federal  Reserve  System  advised  the 
Commission  that  the  Federal  Reserve 
Banlts  no  longer  wished  to  process 
mquiries  concerning  lost  or  stolen 
bearer  secunties  and  that  reports  and 
inquiries  about  those  securities  should 
be  directed  elsewhere.  Following  notice 
and  comment,  the  Commission  revised 
the  Program  to  require  that  reports  and 
inquiries  about  lost  and  stolen 
government  bearer  certificates  be  made 
to  SIC.*"  At  that  time,  the  Federal 
Reserve  Banks  continued  to  provide 
services  similar  to  those  provided 
through  the  Program  for  registered -form 
government  securities  issues.  The 
Federal  Reserve  Banks,  however,  no 
longer  provide  those  services  for 


**  W*  undenund  that  il  U  BUndard  indusrry 
practice  thai  '-he«<>  aflmts  Mcnre  ihc  bmmi  recent 
lecunfTholder  and  stop  List  from  the  record  aft^nt 
inrnediaUly  before  tbeae  agents  perform  itunr 
FuncbCMW.  We  beiieve  thia  is  iio4  only  •ound 
businen  practkce.  but  also  occeisu-y  fur  'be 
eoempdon  fnm  inquiry  to  apfity 

*  *  See  com^ota  ol  American  BankKrs 
.^ssorjattcm.  Asicx.  Oexel.  Gokfanan  Sartw.  ISA 
and  Sovrmn  Bank. 

*'  S«eeaniDcial>(if  HoafHlal  Tmat 

**  See  Secuntie*  Exx^ao^  .\ct  Rele.tse  \o   1586:" 
iMay  23.  18"9|.  44  FR  3150a 


registered-form  government  securities.*' 
Therefore,  the  Comjnis.sion  believes  il  is 
critical  that  SIC  take  over  this 
responsibility.*" 

The  maiohly  of  all  new  government 
secunties  issues  are  issued  in  book- 
entry-only  form  through  the  Federal 
Reserve's  book-entry  system  and  thus 
would  be  excluded  from  the  Program 
under  these  amendments.  The 
Commission  believes,  however,  that 
certificated  government  securities 
should  be  covered  by  the  Program.'* 
Moreover,  the  Government  Securities 
Act  of  1986.  enacted  on  October  9. 
19fl6,**  amended,  among  other  things. 
section  17(f)  of  the  Act  to  require 
reporting  institutions,  including 
government  securities  brokers  and 
dealers,  to  report  and  inquire  about 
government  secunties.  The  legislation 
also  amended  section  17(0  to  require  the 
Commission  and  the  Secretary  of  the 
Treasury  to  enter  into  an  agreement  to 
share  on  a  regular  basis  information 
about  lost,  missing,  stolen  and 
counterfeit  government  securities. 

2.  Securities  Not  Assigned  CUSfP 
Numbers 

The  Conunission  has  decided  not  lo 
adopt  the  proposed  amendment 
eliminating  the  exemption  for  securities 
not  assigned  CUSIP  cumbers  ("non- 
CUSIP  securities").*'  Commentators' 


••  The  U  S  Dtptinmefit  ot  ibe  Trv^uury 
(Treasury   \  wil!  ciinUnue,  of  caurw!,  lo  handle 
ddims  for  tecnntytKildKrs  of  Imi  or  slolen 
govemnieni  secuniips  The  (^mmission  wishes  to 
stress  thai  its  amend/iiMnt  to  the  Pwgrwn  in  no  way 
18  meant  'o  aff»^  Tr«»a«Lry's  r«^iiIatlon«  Sef 
Rureflii  i)f  the  PuWic  Uetr!  conmetit 

*"  In  ita  report  on  'he  ProKram  c;At)  alao  atiungly 
recomniended  thai  Ihea^  »ecurHiirs  be  brought 
within  the  acope  of  the  ft-ogr'in'  St^*'  CAO  Report, 
'iuprc!  note  1  at  14-IB 

* '  The  Department  of  th*"  Tredsur>.  Bureau  of 
Pirt>l:c  Ctebt  (■■Btiira-j  '1  waa  tontemed  that 
fliminattnit  thei(ov^miiient  »ecur:t\  PXfmption 
Muuld  bnr^  U  S  savingi  noiea  and  txinds  wllhm 
'he  9<-.ope  nf  the  Program  Aa  the  Bureau  noted. 
now^er,  these  seruntwa  are  not  rregoriable  and 
'.unncF*  be  assigned  Thua  PrrMtraoi  partiripanta 
f.e^er  wrnild  have  ofxaMon  to  mq«ire  abmit  (hcic 
fypea  if  aecnntieii  and  their  incluaion  in  the 
Prjitram.  the  Bureau  belie*ea  la  mil  warranted 

The  Commisaion  sftrees  with  the  Bureau  thai 
mciiwton  of  V  S  as^injt  bonda  and  notes  tn  the 
Program  ta  not  ner««iarv  The  romnuMton  la 
a-TiendinR  Rule  ll'-lffj,  whtch  Um'k  thf  typea  of 
secnnllea  that  are  exrmpf  from  the  reportma  anvl 
mquiry  reqairementa  of  the  Prncr^m   ^imx^I}  oit'pf^ 
sectintiea  for  which  neither  rwrorrt  oor  benefKMl 
nwnera  can  obtain  a  neftotiable  semntiea  certtf^ciiie 
tire  exempt  tmm  the  Prn^ram  Thiia.  the  Crnnrntsston 
helie\ea  that,  because  U  S.  aavinffs  borxlft  and  noies 
4re  no)  rkegotiable.  Ibey  will  be  evempl  (tvin  inquiry 
tind  repohifift  ufxler  the  RaJe 

"Sof  Pub.  L  Mo  lW-67  [CVlotter  28-  19B6) 

**  CfSIP  ta  ttie  Committee  on  t  'nifntm  Secinltea 
iilL-nuficatton  ProceArrea  that  created  the  CUSIP 
numbenntt  system  71:;  CDf^IT  •'mnbenng  system 
provMea  the  aniire  financial  tndtialrv  with  a 
''nnunun  and  uniform  l^oRuafte  to  idt*ntif>'  »ecuntie» 
for  u«e  in  proceaauis  and  recording  aecunliea 
TrunsoctioRS- 


response  to  this  proposal  was  mixed. 
Several  commentators  responded  that 
they  favored  inclusion  of  nonCLJSIP 
securities  m  the  Program.**  GAO.  in  it* 
May,  1984  report  on  the  Program,  also 
called  for  inclusion  of  non-CUSlP 
securities  because  their  inclusion  would 
make  the  Program's  data  base  more 
comprehensive.**  Several 
commentators,  however,  raised  the 
concern  th^t  no  alternative  uniform 
descriptive  system  other  than  CUSIP  has 
been  adequately  developed.**^  Because 
of  the  difficulty  of  accurately  describing 
non-CUSIP  securities,  these 
commentators  believe  the  additional 
costs  of  including  them  in  the  Program 
surpass  the  usefulness  of  their  inclusion 
at  this  time 

The  Program  currently  is  CUSIP- 
driven;  in  other  words,  the  CUSIP 
number  is  vital  to  identifying  accurately 
a  particular  security.  Moat  secunties 
processing  systems  similarly  are  built 
around  CUSIP  numbers.  A  security 
receives  a  CITSIP  ntunber  if  it  is  traded 
on  a  national  securities  exchange,  is 
listed  in  the  National  Quotation 
Bureau's  "pmk  sheets."  is  traded  on  a 
national  basis,  or  is  of  significant 
investor  interest.  Typically,  short-term 
or  ver>'  thinly  traded  securities  are  not 
assigned  CL'SIP  numbers  The 
Commission  has  limited  the  reporting 
and  inquiry  requirements  of  Rule  171-1 
to  securities  assigned  CUSIP  numbers 
because  it  believes  that  these  non- 
CUSIP  secunties  are  neither  widely  held 
by  public  investors,  nor  readily 
negotiable  or  often  subject  to  loss,  theft, 
or  counterfeiting.  The  Commission  thus 
agrees  with  these  commentators  that,  at 
least  until  an  adequate  descriptive 
system  is  designed.  It  is  neither  cost- 
effective  nor  feasible  for  non-CUSIP 
secunties  lo  be  included  in  the  Program 
on  a  mandatory  basis. 

Currently  SIC  is  accepting  reports  and 
inquiries  on  non-CUSIP  secunties  on  a 
voluntary  basis,  assigning  "pseudo" 
CUSIP  numbers  lo  non-CUSIP  securities. 
Until  an  mdustry-wide  descnptian 
system  is  devetopeiJ,  the  Commission 
believes  that  voluntary  repf>rting  of  non- 
CUSIP  securities  in  the  system  is  the 
hest  way  to  maintain  maximum  Program 
efficiency  and  accuracy  The 
Commission  wishes  lo  stress  'o  Program 
participants,  however,  the  importance  of 
providing  as  complete  a  descnption  of 
non-CUSIP  securities  as  possible  when 


**  S«r  comment*  nf  .^B.^,  Autt-K  Drftxel, 

Goldman  Sarha  and  ISA 

*"  See  CAO  Rapurl,  aupni  twte  2.  al  14-;8- 
'*  See  oiinmenta  at  Amencaa  Bankers 

A>«ucialion.  CBA.  CCI-tA.  ConhneDiol  Bdnk. 

Hufpilijl  Truil  and  Suvmn  BurJi 
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making  voluntary  inquiries  and 
reports.*' 

3.  Bond  Coupons 

In  the  Proposal  Release,  the 
Commission  requested  comment  on 
whether  it  should  eliminate  the  reporting 
find  inquiry  exemption  for  bond 
coupons.  The  issue  was  raised  in 
response  to  GAO's  recommendation 
that  the  Commission  broaden  the  scope 
of  the  Rule's  reporting  and  inquiry 
requirements  to  include  bond  coupons. 

The  Commission  has  decided  not  to 
adopt  the  proposed  amendment  thai 
would  eliminate  this  exemption  The 
Commission  received  numerous 
comments  indicating  that  reports  and 
inquines  on  bond  coupons  would  be 
enormously  costly  for  reporting 
institutions  without  corresponding 
benefits  in  the  form  or  recovery  of  lost 
and  stolen  coupons.*'  In  fact,  requiring 
inquiries  on  bond  coupons  might  expose 
reporting  institutions  to  greater  risk  by 
rpquirtng  more  handling  of  the  coupons 
than  is  now  neces8ar>'.  Additionally, 
several  collecting  agent  banks  noted  in 
their  comments  that  they  routmely  do 
not  pay  a  coupon  presenter  until  they 
receive  venfication  from  the  issue  that 
the  coupons  are  accepted. 

4.  Exemptions  for  Transactions  That  Do 
Not  Involve  Certificates 

The  Commission  is  adopting  the 
proposed  amendment  to  Rule  17f-l(f)  to 
exempt  from  the  reporting  and  inquiry 
requirements  uncertificated  securities 
for  which  neither  record  nor  beneficial 
owners  can  obtain  negotiable  securities 
certificates.  No  commentators  disagreed 
with  this  proposal,  and  several 
supported  it.^*  As  discussed  in  the 


'*  TTie  Commiasion  alao  Biresses  ihr  imporianci? 
of  providing  CiiSIP  number*  to  SIC  whenever  Ibt 
security  baa  been  aasigaed  a  CUSIP  number.  SIC 
ha«  tndimied  the  Cotnmiamion  thJi  Program 
(■Articipantfe  frpquenfty  have  inquired  oi  or  reported 
In  SIC  on  certificates  and  claimed  thp  aeoirity  had 
no  CliSiP  number  when,  in  fact,  the  aer.unly  was 
uastgried  a  CliSIP  number  Repoitb  and  inquinta 
entered  into  SlCs  data  base  wiihoui  tne  apptopndie 
(JUSIP  number  make  SICs  data  base  Lnucruraie 

SIC  also  has  infomied  the  Oimmission  that  many 
reportmg  tiuttluttona  are  not  mcluding  applicable 
rertlfiCHtp  number  prefixes  and  suffixes  when  they 
hTv  reporiing  and  inquinng  ITte  p^u^  ision  of 
prefixes  and  suffixas  h»s  t>een  aiiindalory.  howevrr 
t.nce  197B  .';*>e  Rule  17f-lirt|S)(vn}  and  Seruniiea 
Ruchnnjie  Act  RHeaae  Ho  15867  (July  1. 1779),  44  FR 
316O0.  Identification  of  prefixes  and  suffixes  is 
cnlicai  lo  ensure  (hat  the  diita  base  contains 
accurate  uiid  specific  Lnfonr.aiion- 

'"S#wciimmenla  of  Amp".!  an  Banl"?r» 
Aaaociatioo.  American  Transtech  COfA. 
t.onllrtental  Bank.  Merr^LI  Lyntih.  SESTA  at>d  Union 
Pank. 

**  See  commenti  of  Amencan  Bankers 
AMCkcfatMHi.  ABA.  Contiorntiif  Bank.  Mof)ian  Bitiik, 
ST/\  and  Sovran  Bank 


Proposal  Release,  the  Program  in  its 
currenl  form  has  no  applicability  to 
these  functionally  uncertificated  issues. 
The  Commission  beheves.  therefore, 
that  these  types  of  securities  should  be 
exempt  from  the  reporting  and  mquiry 
provisions  of  the  Program.  The 
Commission  also  adopted  definitions  of 
the  terms  "uncertificated  security"  '° 
and  "global  certificate  securities 
issues." " ' 

UL  Summary  of  Final  Regulatory 
Flexibility  Analysts 

The  Commission  has  prepared  a  Final 
Regulatory  Flexibility  Analysis 
{■'Analysis")  in  accortlance  with  5  U.S.C, 
604,  as  amended  by  the  Regulatory 
Flexibdity  Act  (the  "RFA").  on  the 
amendments  to  Rule  17f-l.  No 
comments  were  received  specifically 
concerning  the  Initial  Regulatory 
Flexibility  Analysis  prepared  at  the  time 
of  the  Proposed  Release.  The  Analysis 
notes  thai  the  amendments  to  this  Rule 
are  part  of  the  Commission's  review  of 
the  Lost  and  Stolen  Securities  Program 
("Program"*).  The  Analysis  also  notes 
that  the  amendments  concern-  1  ] 
Program  registration.  2)  reporting  of  lost, 
stolen,  missing  and  counterfeit  securities 
certificates  to  SIC  and  law  enforcement 
agencies:  and  3)  inquir>'  of  SIC  about 
securities  certificates  that  come  into 
their  possession.  Specifically,  the 
Analysis  discusses  that  certain 
exemptions  from  the  Rule's  registration, 
reporting  and  inquiry  requirements  have 
been  expanded  and  clarified  and  that 
these  changes  should  reduce  the  burden 
on  all  affected  entities,  including  small 
transfer  agents. 

The  Commission  recognizes  its 
ottligation  to  formulate  compliance  and 
reporting  requirements  that  take  into 
account  the  economic  impact  of  small 
transfer  agents.  The  RFA  directs  the 
Commission  to  consider  significant 
alternatives  to  the  amendments  that 
would  accompbsh  the  slated  objectives 
of  applicable  statutes  and  minimize  any 
Hignifir^nl  economic  impact  on  small 
transfer  agents.  As  discussed  in  the 
Analysis,  the  Commission  considered 
the  alternatives  set  forth  in  the  RFA  in 
developing  the  amendments.  The 
amendments  lo  Rule  ]7f-l  do  not 
impose  additional  reporting  or 
recordkeeping  requirements,  and 


""  The  definition  of  the  term  "uncertirtuited 
spcunty  "  I*  Ibe  same  aa  the  definilion  of  tiiat  term 
tn  sectkni  6-102/b|  of  the  offwiul  1977  version  of  (he 
Uniform  Commercial  Code  ("UCCJ. 

*'  A  gjottflt  certificate  aerunliea  lastie  is  one  for 
which  a  sinfile  master  certificate  repreaenttjH;  the 
enure  Uaue  is  regislerwi  tn  the  nominee  name  of  a 
regiaund  deahiig  agency  and  for  which  beneficial 
owner*  cannot  rvoeive  nogoUable  secunties 
cei-ii5cales- 


establish  minimum  performance 
standards,  rather  than  particular  design 
standards  Accordingly,  the  Commission 
believes  that  any  costs  incurred  by 
small  transfer  agents  because  of  the 
amendments  are  far  outweighted  by  the 
benefits  that  will  accrue  to  the  securities 
industry  from  the  more  efficient  and 
effective  operation  of  the  Program. 

A  copy  of  the  Analysis  may  be 
obtained  by  contacting  ]oseph  B. 
McDonald.  |r..  Division  of  Market 
Regulation.  U.S  Secunties  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20.549.  or  al  [202]  272- 
2411. 

list  of  SubjecU  in  17  CFR  Pari  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

W.  Statutory  Basis  and  Text  of 
Amendments 

The  Commission  amends  Chapter  11  of 
Title  17  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

1  The  authority  citation  for  Part  240  is 
amended  by  adding  the  following 
citation. 

Authority:  Sec  23  48  Slal  Ott,  as 
amended.  (5  U.S.C  rswl  '   '   '  S  240.t7f-l  is 
disu  aulhonzfd  under  seclions  Z  17  and  17A. 
48Stai.  esn.eeSiHi  137,  i4i  iisu.sc  7eb, 

78q. -8q-l| '    '    ' 

2  B>  revising  §  240.17f-l  lo  read  as 
follows: 

§240.171-1  Raqutrcmantt  foe  reporttr>fl 
and  Inquiry  wtth  rasp*ct  to  mlsaing,  lost. 
countarMi  of  stotwi  tocufWa. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  The  tenri  "rrporting  institution" 
shall  include  every  national  secunties 
exchange,  member  thereof,  registered 
securities  association,  broker,  dealer. 
municipal  securities  dealer,  government 
secunties  broker,  goverrmient  securities 
dealer,  registered  transfer  agent, 
registered  clearing  agency,  participant 
therein,  member  of  the  Federal  Reserve 
System  and  bank  whose  deposits  are 
insured  by  the  Federal  Deposit 
Insurance  Corporation; 

(2)  The  term  "uncertificated  security" 
shall  mean  a  security  not  represented  by 
an  instrument  and  the  transfer  of  which 
is  registered  upon  books  maintained  for 
that  purpose  by  or  on  behalf  of  the 
issuer 

(3)  The  term  "global  certificate 
fecurities  issue"  shall  mean  a  secunties 
issue  for  which  a  single  master 
certificate  representing  the  entire  issue 
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IS  retjistpr^d  in  the  nominee  name  of  a 
registered  cl*;dnng  agency  and  for  which 
beneficid!  owners  cannot  receive 
negotidble  securities  certificates: 

(4)  The  term  "customer"  shall  mean 
'iuy  person  with  whom  the  reporting 
institution  has  entered  into  at  least  one 
prior  secun'ies-related  transaction:  and 

(5)  The  term  "securities-related 
transaction"  shall  mean  a  purpose,  sale 
or  pledge  of  investment  securities,  or  a 
custodial  arrangement  for  investment 
spcurities. 

th)  Every  reporting  institution  shall 
register  with  the  Commissinn  or  its 
designee  in  accordance  with 
instructions  issued  by  the  Comrpission 
t'xcept: 

( 1 1  A  member  of  a  national  securities 
t\(,hange  who  effects  securities 
transactions  through  the  trading 
f-icilities  of  the  exchange  and  has  not 
received  or  held  customer  securities 
within  the  last  six  months; 

i21  A  reporting  institution  that,  within 
the  last  SIX  months,  limited  its  securities 
activities  exclusively  to  uncertificated 
securities,  global  securities  issues  or  any 
src'jrities  issue  for  which  neither  record 
r.Qf  beneficial  owners  can  obtain  a 
ii<^aotiabie  securities  certificate;  or 

(3)  A  reporting  institution  whose 
L'jsmess  activities,  within  the  last  six 
months,  did  not  involve  the  handling  of 
sfrcnrilies  certificates. 

(c)  Reporting  requirements — (1)  Stolen 
■."cunlies. 

iO  Every  reporting  institution  shall 
report  to  the  Commission  or  its 
designee,  and  to  a  registered  transfer 
dgent  for  the  issue,  the  discovery  of  the 
iheft  or  loss  of  any  securities  certificates 
where  there  is  substantial  basis  for 
believing  that  criminal  activity  was 
involved  Such  report  shall  be  made 
withm  one  business  day  of  the 
discovery  and,  if  the  certificate  numbers 
of  the  securities  cannot  be  ascertained 
at  that  time,  they  shall  be  reported  as 
soon  thereafter  as  possible. 

(u)  Ever>  reporting  institution  shall 
promptly  report  to  the  Federal  Bureau  of 
Investigation  upon  the  discovery  of  the 
theft  or  loss  of  any  securities  certificate 
where  there  is  substantial  basis  for 
believing  that  criminal  activity  was 
involved. 

(21  MissiP.g  or  tost  securities  Ever>' 
reportmg  institution  shall  report  to  the 
Commission  or  its  designee,  and  to  a 
registered  transfer  agent  for  the  i^sue. 
the  discovery  of  the  loss  of  any 
securities  certificate  where  criminal 
actions  are  not  suspected  when  the 
securities  certificate  has  been  missing  or 
lost  for  a  period  of  two  busmess  days. 
Such  report  shall  be  made  withm  one 
business  day  of  the  end  of  such  period 
except  that 


(i)  Securities  certificates  lost  in  transit 
to  customers,  transfer  agents,  banks, 
brokers  or  dealers  shall  be  reported  by 
the  delivering  institution  by  the  later  of 
two  busmess  days  after  notice  of  non- 
receipt  or  as  soun  after  such  notice  as 
the  certificate  numbers  of  the  securities 
can  be  ascertained. 

(ii|  Securities  certificates  considered 
lost  or  missing  as  a  result  of  securities 
counts  or  verifications  required  by  rule, 
regulation  or  otherwise  [e.g..  dividend 
record  date  verification  made  as  a  result 
of  firm  policy  or  internal  audit  function 
report)  shall  be  reported  by  the  later  of 
ten  business  days  after  completion  of 
such  securities  count  or  verification  or 
as  soon  after  such  count  or  verification 
as  the  certificate  numbers  of  the 
securities  can  be  ascertained. 

(ill)  Securities  certificates  not  received 
during  the  completion  of  delivery, 
deposit  or  withdrawal  shall  be  reported 
m  the  following  manner: 

(A)  Where  delivery  of  the  securities 
certificates  is  through  a  clearing  agency, 
the  delivering  institution  shall  supply  to 
the  receiving  institution  the  certificate 
number  of  the  security  within  two 
business  days  from  the  date  of  request 
from  the  receiving  institution.  The 
receiving  institution  shall  report  within 
one  business  day  of  notification  of  the 
certificate  number 

(B)  Where  the  delivery  of  securities 
certificates  is  in  person  and  where  the 
delivering  institution  has  a  receipt,  the 
delivering  institution  shall  supply  the 
receiving  institution  the  certificate 
numbers  of  the  securities  within  two 
business  days  from  the  date  of  request 
ft-om  the  receiving  insfitution.  The 
receiving  institution  shall  report  withm 
one  business  day  of  notification  of  the 
certificate  number; 

(C)  Where  the  delivery  of  securities 
certificates  is  in  person  and  where  the 
delivering  institution  has  no  receipt,  the 
delivering  institution  shall  report  within 
two  business  days  of  notification  of  non- 
receipt  by  the  receiving  institution:  or 

(D)  Where  delivery  of  securities 
certificates  Is  made  by  mail  or  via  draft, 
if  payment  is  not  received  within  ten 
business  days,  the  delivering  institution 
shall  confirm  with  the  receiving 
institution  the  failure  to  receive  such 
dehvery:  if  confirmation  shows  non- 
receipt,  the  delivering  institution  shall 
report  within  two  business  days  of  such 
confirmation. 

(3)  Counterfeit  securities.  Every 
reporting  institution  shall  report  the 
discover^'  of  any  counterfeit  securities 
certificate  to  the  Commission  or  its 
designee,  to  a  registered  transfer  agent 
for  the  issue,  and  to  the  Federal  Bureau 
of  Investigation  within  one  business  day 
of  such  discovery. 


(4)  Transfer  agent  reporting 
obligations-  Every  transfer  agent  shall 
make  the  reports  required  above  only  if 
it  receives  notification  of  the  loss,  theft 
or  counterfeiting  from  a  non-reporting 
institution  or  if  it  receives  notification 
other  than  on  a  Form  X-17F-1A  or  if  the 
certificate  was  in  its  possession  at  the 
time  of  the  loss. 

(5)  Recovery.  Every  reporting 
institution  that  originally  reported  a  lost. 
missing  or  stolen  securities  certificate 
pursuant  to  this  Section  shall  report 
recovery  of  that  securities  certificate  to 
the  Commission  or  its  designee  and  to  a 
registered  transfer  agent  for  the  issue 
within  one  business  day  of  such 
recovery  or  finding.  Every  reporting 
institution  that  onginally  made  a  report 
in  which  criminality  was  indicated  also 
shall  notify  the  Federal  Bureau  of 
Investigation  that  the  securities 
certificate  has  been  recovered. 

(6)  Information  to  he  reported.  All 
reports  made  pursuant  to  this  Section 
shall  include.  If  applicable  or  available, 
the  following  information  with  respect 
to  each  securities  certificate: 

(i)  Issuer 

(ii)  Type  of  security  and  serieB: 

(iii)  Date  of  issue; 

(iv)  Maturity  date: 

(v)  Denomination; 

(vi)  Interest  rate; 

(vii)  Certificate  number,  including 
alphabetical  prefix  or  suffix; 

(viii)  Name  in  which  registered: 

(Ix)  Distingushing  characteristics,  if 
counterfeit: 

(x)  Date  of  discovery  of  loss  or 
recovery; 

(xi)CUSIP  number. 

(xii)  Financial  Industry  Numbering 
System  ("FINS")  Number:  and 

(xiii)  Type  of  loss. 

(7)  Forms.  Reporting  institutions  shall 
make  all  reports  to  the  Commission  or 
its  designee  and  to  a  registered  transfer 
agent  for  the  issue  pursuant  to  this 
section  on  Form  X-17F-1A.  Reporting 
institutions  shall  make  reports  to  the 
Federal  Bureau  of  Investigation  pursuant 
to  this  Section  on  Form  X-17F-1A. 
unless  the  reporting  institution  is  a 
member  of  the  Federal  Reserve  System 
or  a  bank  whose  deposits  are  insured  by 
the  Federal  Deposit  Insurance 
Corporation,  in  which  case  reports  may 
be  made  on  the  form  required  by  the 
institution  s  appropriate  regulatory 
agency  for  reports  to  the  Federal  Bureau 
of  Investigation. 

(d)  Required  inquiries.  (1)  Every 
reporting  institution  (except  a  reporting 
institution  that,  acting  in  its  capacity  as 
transfer  agent,  paying  agent,  exchange 
agent  or  tender  agent  for  an  equity  issue, 
or  registrar  for  a  bond  or  other  debt 
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issue,  compares  all  transactions  against 
a  shareholder  or  bondholder  list  and  a 
current  list  of  stop  transfers)  shall 
inquire  of  the  Commission  or  its 
designee  with  respect  to  every  securities 
certificate  which  comes  into  its 
possession  or  keeping,  whether  by 
pledge,  transfer  or  otherwise,  to 
ascertain  whether  such  securities 
certificate  has  been  reported  as  missing. 
lost,  counterfeit  or  stolen,  unless: 

(i)  The  securities  certificate  is 
received  directly  from  the  issuer  or 
issuing  agent  at  issuance; 

(li)  The  securities  certificate  is 
received  from  another  reporting 
institution  or  from  a  Federal  Reserve 
Bank  or  Branch: 

(iii)  The  securities  certificate  is 
received  from  a  customer  of  the 
reporting  institution:  and 

(A)  is  registered  in  the  name  of  such 
customer  or  its  nominee;  or 

(B)  was  perviously  sold  tu  such 
customer,  as  verified  by  the  internal 
records  of  the  reporting  institution; 

(iv)  The  securities  certificate  is 
received  as  part  of  a  transaction  which 
has  an  aggregate  face  value  of  $10,000  or 
less  in  the  case  of  bonds,  or  market 
value  of  $10,000  or  less  in  the  case  of 
stocks:  or 

(v)  The  securities  certificate  is 
received  directly  from  a  drop  which  is 
affiliated  with  a  reporting  institution  for 
the  purposes  of  receiving  or  delivering 
certificates  on  behalf  of  the  reporting 
institution. 

(2)  Form  of  inquiry.  Inquiries  shall  be 
made  in  such  manner  as  prescribed  by 
the  Commission  or  its  designee. 

(e)  Permissive  reports  and  inquiries. 
Every  reporting  insituiion  may  report  to 
or  inquire  of  the  Commission  or  its 
designee  with  respect  to  any  secuntn's 
certificate  not  otherwise  required  by  this 
section  to  be  the  subject  of  a  report  or 
inquin,'.  The  Commission  on  written 
request  or  upon  its  own  motion  may 
permit  reports  to  and  inquiries  of  tfie 
system  by  any  other  person  or  entity 
upon  such  terms  and  conditions  as  it 
deems  apprupnate  and  necessary  in  the 
public  interest  and  for  the  protection  of 
investors. 

(f)  Exemptions.  The  following  types  of 
securities  are  not  subject  to  paragraphs 
(c)  and  (d)  of  this  section: 

(1)  Security  issues  not  assigned  CUSIP 
numbers: 

[2]  Bond  coupons; 

(3)  Uncertificated  securities; 

(4)  Global  securities  issues,  and 
(51  Any  securities  issue  for  which 

neither  record  nor  beneficial  owners  can 
obtain  a  negotiable  secunbes 
certificatet. 
By  Ibo  CommisBion. 


Doled;  September  ZO,  1988. 
Shirley  E.  HoUb. 
Assistant  Secretary. 
(Mt  Doc.  B8-21919  Kiled  9-23-Wk  B:4S  am] 

SILLING  CODE  RI1(H}1-4I 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

1SCFRPart157 

[Docket  No.  RMe7-16-000) 

Abandonment  of  Sales  and  Purct^ases 
of  Natural  Gas  \)n<ier  Expired, 
Terminated,  or  Modified  Contracts; 
Correction 

l»f>Uf  il  Svplembor  \A,  1901). 

AOENCV:  Federal  Energy  Regulatory 

Commission.  DOE. 

ACTtON:  Final  rule;  correction  notice. 

summary:  On  February  5. 1988.  the 

Commission  issued  a  final  rule  regarding 
abandotiment  of  sales  and  purchases  of 
natural  gas  under  expired,  terminated, 
or  modified  contracts  (53  FR  4121  (Feb. 
12. 1988)).  and  on  )uly  22.  ia88,  issued  an 
order  denying  rehearing  and  clarifying 
the  final  rule  (53  FR  29002  (Aug.  2, 
1988))  This  notice  makes  technical 
corrections  to  {  157.30  to  accurately 
cross  reference  paragraphs  (c)  and  (dj. 
EFFECTIVE  DATE:  September  14. 1988. 
FOft  FURTHER  INFORMATION  CONTACT: 
Jacob  Silverman.  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington,  DC  20426.  (202)  357- 
B315 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  IS  CFK  Part  157 

Natural  gas. 

PART  157— (AMENDED) 

1.  The  authority  citation  for  Part  157 
continues  to  read  as  follows: 

Authority:  Natural  Gas  Act,  15  U.S.C.  717- 
717w  (19821;  Deparuneoi  of  Energy 
On^anizatlon  Acl.  42  U.SC.  7101-7352  (1982). 
E  O  12008.  3  CFR  1978  Comp..  p.  142;  Natural 
Gas  Policy  Act  of  1978. 15  US  C  3301-3432 
(-19821. 

$157.30    (Amended) 

2  In  S  157.30,  paragraph  (e|  after 
"paragraph  (c)"  add  "or  (d)". 

3.  In  S  157.30.  paragraph  (e)  after 
"paragraph  (c)"  remove  "or  (d)". 
Lois  D.  CaabelL 
Secretary. 

[FR  Dot  ea-21343  Filed  9-23-88;  8:45  am| 
■ILLMC  COOC  f7ir.-01-«l 


DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  450 

[Docket  No.  »aN-0?321 

Antibiotic  Drugs;  Doxor\it>icin 
Hydrochloride  Iniection 

AGENCY:  Fond  and  Drug  Administration. 
ACTiON:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  to  provide  for 
the  inclusion  of  accepted  standards  for  a 
new  dosage  form  of  doxorubicin 
hydrochloride,  doxorubicin 
hydrochloride  injection.  The 
manufacturer  has  supplied  sufficient 
data  and  information  to  establish  its 
safety  and  efficacy. 
DATES:  Effective  October  26.  1988; 
comments,  notice  of  participation,  and 
request  for  hearing  by  October  26. 1988: 
data,  information,  and  analyses  to 
justify  a  heanng  by  November  25.  1988. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm 
4-62.  5600  Fishers  Lane,  Rockville.  KID 
20857. 

FOR  FURTHER  INFORMATION  COKTACT: 
Peter  A.  Dionne,  Center  for  Drug 
Kvaluation  and  Research  (|-tFD-52a). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20a57.  301- 

SUPPt£MENTARY  INFORMATION:  FDA  has 

evaluated  data  submitted  in  accordance 
with  regulations  promulgated  under 
section  507  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  357).  as 
amended,  mth  respect  to  a  request  for 
approval  of  a  new  dosage  form  of 
doxorubicin  hydrochloride,  doxorubicin 
hydrochlonde  injection.  The  agency  has 
concluded  that  the  data  supphed  by  th*^ 
manufacturer  concerning  this  anlibiolic 
drug  are  adequate  to  establish  its  safetj 
and  eOicacj'  when  used  as  directed  in 
the  labehng  and  that  the  antibiotic  drug 
regulations  should  be  amended  in  21 
CFR  450.24.  and  in  21  CFR  450,224  by 
redesignating  ii  as  21  CFR  450  224a.  and 
by  adding  new  21  CFR  450224  and 
4S0.224b  to  provide  for  the  inclusion  of 
accepted  standards  for  the  product. 

Environmental  Unpad 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  thai  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore. 


37292       Federal  Register  /  Vol.  53.  No.  186  /  Monday,  Seplember  26.  1988  /  Rules  and  Regulations 


neither  an  environmental  assessment 
nur  an  environmental  impact  statement 
IS  required 

Submitting  Commenla  and  Filing 
Objections 

This  final  rule  announces  standards 
that  FDA  has  accepted  in  a  request  for 
approval  of  an  antibiotic  drug.  Because 
this  final  rule  is  not  controversial  and 
because  when  effective  it  provides 
notice  of  accepted  standards.  FDA  finds 
that  notice  and  comment  procedure  is 
unnecessary  and  not  in  the  public 
interest.  This  final  rule,  therefore, 
becomes  effective  October  26. 1988. 
However,  interested  persons  may.  on  or 
before  October  26. 1988.  submit  written 
comments  to  the  Dockets  Management 
Branch  [address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  am.  and  4  p.m..  Monday 
through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  final  rule  may  file 
objections  to  it  and  request  a  heanng 
Reasonable  grounds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file  (1)  on 
or  before  October  26. 1986.  a  written 
notice  of  participation  and  request  for 
hearing,  and  (2)  on  or  before  November 
25, 1988.  the  data,  information,  and 
analyses  on  which  the  person  relies  to 
justify  a  hearing,  as  specified  in  21  CFR 
314.300.  A  request  for  a  heanng  may  not 
rest  upon  mere  allegationa  or  denials, 
but  must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
no  genuine  and  substantial  issue  of  fact 
precludes  the  action  taken  by  this  order, 
or  if  a  request  for  hearing  is  not  made  in 
the  required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  peraonls]  who  requestls)  the 
hearing,  making  findings  and 
conclusions  and  denying  a  hearing.  All 
submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  headmg  of  this 
order  and  filed  with  the  Dockets 
Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  heanng.  a 
submission  of  data,  information,  and 
analyses  to  justify  a  heanng.  other 
comments,  and  grant  or  denial  of  a 


heanng  are  contained  in  21  CFR  314.300. 
All  submissions  under  this  order,  except 
for  data  and  information  prohibited  from 
public  disclosure  under  21  U.S.C.  331(() 
or  18  US  C.  1905,  may  be  seen  in  the 
Dockets  Management  Branch  (address 
above)  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Pan  450 

Antibiotics,  antitumor. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
aiithonty  delegated  to  the  Commissioner 
of  Food  and  Unigs,  Part  4.V)  is  amended 
as  follows: 

PART  450— ANTTTUMOR  ANTIBIOTIC 
DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  450  continues  to  read  as  follows: 

Authority:  Sec  507  59  Slat.  4«3  as 
amended  121  I)  S.C  357).  21  CFR  5.10. 

2.  Section  450.24  is  amended  by 
redesignating  paragraphs  (a||l)(iii). 
(a)(l)(iv).  (a)(lllv),  and(a)|1)(vi)as 
paragraphs  (a||ll(iv|,  |a|(ll(v),  (a)|l)(vi), 
and  (a|ll|(vii).  respectively,  by  adding 
new  paragraph  (8)(l|(iii).  by  revising 
paragraph  (a|(3)|il.  by  redesignating 
paragraphs  (b)|3),  (b|(4|,  (b)(5),  and 
(b)16|  as  paragraphs  (b)(4),  (b)(5),  (b)(6), 
and  (b|(7).  respectively,  and  by  adding 
new  paragraph  (b)(3)  to  read  as  foOows: 

}  450.24    Doxorubfctn  hydrochlorKJe. 

(a)-   •   • 

(ir  •  • 

(ill)  It  contains  no  depressor 

substances. 

(3)-    •    • 

(i)  Results  of  tests  and  assays  on  the 
batch  for  doxorubicin  hydrochloride 
content,  microbiological  activity, 
depressor  substances,  moisture,  pH, 
crystalhnity,  and  identity. 

(b)  •  •   • 

(3)  Depmssor substances.  Proceed  as 
directed  in  I  436  35  of  this  chapter. 


§  450.224*    (R«d«si«nat*d  (rotn  ;;  450.224) 

3.  Section  450.224  IS  redesignated  as 
i  450.224a  and  new  {}  450  224  and 
450.224b  are  added  to  Subpart  C  to  read 
as  follows: 

i  450.224    Ooionbtdn  hydrochkxide 
InlTTshto  do—g*  focm*. 

3  450.2246    DoioruMdn  tiydrochlodd* 


doxorubicin  hydrochlonde  in  an 
isoosmotic  diluent.  Each  milliliter 
contains  doxorubicin  hydrochloride 
equivalent  to  2  milligrams  of 
doxorubicin  hydrochloride.  Its 
doxorubicin  hydrochlonde  potency  is 
satisfactory  if  it  is  not  less  than  90 
percent  and  not  more  than  115  percent 
of  the  number  of  milligrams  of 
doxorubicin  hydrochlonde  that  it  is 
represented  to  contain.  It  is  sterile.  It  is 
nonpyrogenic.  Its  pH  is  not  less  than  2.5 
and  not  more  than  3.5.  It  passes  the 
identity  test.  The  doxorubicin 
hydrochloride  used  conforms  to  the 
stiindards  prescribed  by  §  450.24(81(1) 

(2)  Labeling.  II  shall  be  labeled  in 
accordance  with  the  requirements  of 
i  432.5  of  this  chapter. 

(3)  Requests  for  certification:  samples. 
In  addition  to  complying  with  the 
requirements  of  S  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on: 

(A)  The  doxorubicin  hydrochloride 
used  in  making  the  batch  for 
doxorubicin  hydrochlonde  content, 
depressor  substances,  microbiological 
activity,  moisture.  pH,  crystallinily,  and 
identity, 

(B)  The  batch  for  doxorubicin 
hydrochloride  content,  sterility, 
pyrogens,  pH,  and  identity. 

(ii)  Samples  required: 

(A)  The  doxorubicin  hydrochloride 
used  in  making  the  batch;  14  packages. 
each  containing  approximately  40 
milligrams. 

(B|  The  batch: 

( ;)  For  all  tests  except  sterility:  A 
minimum  of  34  immediate  containers, 

(5)  For  sterility  tpsling  20  immediate 
containers,  collected  at  regular  intervals 
throughout  each  filling  operation. 

(b)  Tests  and  methods  of  assay. 
Doxorubicin  hydrochloride  is  toxic.  It 
must  be  handled  with  care  in  the 
laboratory.  Solutions  should  not  be 
pipetted  by  mouth  Transfer  all  dry 
powders  in  a  suitable  hood  while 
wearing  rubber  gloves.  If  the  substance 
contacts  the  skin,  wash  with  soap  and 
water.  Dispose  of  all  waste  material  by 
dilution  with  larger  volumes  of  synthetic 
detergent  solution. 

(1)  Doxorubicin  hydrochloride 
potency.  Proceed  as  directed  in 

i  450^4a,  except  calculating  the 
doxorubicin  hydrochloride  potency  as 
follows; 

(2)  Calculation.  Calculate  the 
milligrams  of  doxorubicin  hydrochloride 
per  milliliter  of  sample  as  follows; 


(a)  Requirements  for  ixrtification—{^) 
Standards  of  identity;  otr^ngth,  quality, 
and punty.  Doxorubicin  hydrochloride 
mjectjon  is  an  aqueous  solution  of 


Millignuns  of  doxorubicin 
hydrochloride  per  milliliter 


/i.xflxd 
Ax  1.000 
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where: 

Ht  -  Area  of  the  doxorubicin  hydrochloride 
sample  peak/area  of  the  internal  standard 
peak: 

fit  =■  Area  of  the  doxorubicin  hydrochloride 
standard  peak/area  of  the  internal  standard 
peak; 

/>,=Doxorubicin  hydrochloride  activity  in 
the  doxorubicin  hydrochloride  workmg 
standard  solution  in  micrograms  per  milUliler, 
and 

(^=Dilution  factor  of  the  sample. 

(3)  Sterility,  Proceed  as  directed  in 
!  436.20  of  this  chapter,  using  the 
method  described  in  paragraph  (e)(1)  of 
that  section. 

(4)  Pyrogens.  Proceed  as  directed  in 
9  436.32(a)  of  this  chapter,  using  a 
solution  containing  2.25  milligrams  of 
doxorubicin  hydrochloride  per  milliliter. 

(5)  pH.  Proceed  as  directed  in 

§  438.202  of  this  chapter,  using  the 
undiluted  solution. 

(6)  Identity.  The  high-pressure  liquid 
chromatogram  of  the  sample  determined 
as  directed  in  paragraph  (b)(1)  of  this 
section,  compares  qualitatively  to  that 
of  the  doxorubicin  hydrochloride 
working  standard. 

Dalfd:  SeplembtT  16, 1988. 
[laniel  L.  MicheU, 

Director.  Off  ice  of  Compliance.  Center  for 
Dnifi  Evaluation  and  Research, 
|FR  Dik;  8B-21B34  Filed  9-23-88;  8:45  am) 
etuJNO  COOC  41«(l-0l-M 


ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

22  CFR  Part  602 

Predisclosure  Notification  Procedures 
for  Confidential  Commercial 
Information;  Freedom  of  Information 
Act 

AGENCY:  Arms  Control  and 
Disarmament  Agency. 
action:  Final  rule, 

summary:  On  April  14. 1988,  at  53  FR 

12430,  the  Arms  Control  and 
Disarmament  Agency  published  a 
proposed  rule  to  amend  its  Freedom  of 
Information  Act  regulations.  22  CFR  Part 
602,  to  implement  the  requirements  of 
Executive  Order  12600  of  June  23, 1987, 
Ihat  notification  be  given  to  parties  that 
have  submitted  arguably  confidential 
commercial  information  to  an  agency 
whenever  a  FOIA  request  for  such 
information  is  received  by  the  agency. 
The  procedure  is  intended  to  give  the 
submitter  an  opportunity  to  object  to 
disclosure  of  the  information  and 
reasonable  notice  of  intent  by  the 
agency  to  disclose  the  information. 
EFFECTIVE  DATE:  September  26, 1988. 


FOR  FURTHER  INFORMATION  CONTACT: 

Frederick  Smith.  |r ,  Information/Privacy 
Officer,  (202)  647-3442. 

supplementary  information: 

Comment  was  received  from  one 
organization  suggesting  certain 
clarification  of  the  proposed  regulations 
89  they  relate  to  time  limits  provided  in 
the  FOIA.  After  consideration  of  the 
suggestion,  it  was  decided  not  to  change 
the  proposed  regulations  and  they  are 
being  adopted  in  the  form  originally 
proposed.  The  Agency  has  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  only  a 
very  small  percentage  of  that  group  will 
likely  be  affected  by  this  regulation,  i.e., 
those  entities  that  choose  to  submit 
requests  for  records  under  the  Freedom 
of  Information  Act  or  whose  information 
is  requested.  As  a  result,  neither  an 
initial  nor  final  Regulatory  Flexibility 
Analysis  has  been  or  will  be  prepared. 

This  rule  is  not  a  major  rule  for  the 
purpose  of  Executive  Order  12291.  This 
rule  does  not  contain  information 
collection  requirements  as  defined  by 
the  Paperwork  Reduction  Act. 

List  of  Subjects  in  22  CFR  Part  602 

Freedom  of  Information  Policy  and 
Procedures. 

For  the  reasons  set  forth  in  the 
preamble.  Title  22,  Chapter  VI,  Part  602 
is  amended  to  read  as  follows: 

PART  602-4  AMENDED) 

1.  The  authority  citation  for  22  CFR 
Part  602  continues  to  read  as  follows: 

Authority:  Sec  1,  81  Stat  54.  as  amended 
bv  sec  1,  B8  Stat.  1561  (5  U.S.C.  552)  sec.  41. 
75  SlaL  635  (22  U.S.C.  2581);  and  sec  501.  85 
Stat.  2S0  (31  U.S.C.  9701 1. 

2.  Section  602.19  is  added  to  Subpart  B 

to  read  as  follows; 

$602.19    Predlictosure  notlHcation  lor 
confidential  commercial  information. 

(a)  When  notification  is  required.  If  a 
request  under  the  Freedom  of 
Information  Act  (FOIA).  5  U  S.C.  552. 
seeks  a  record  that  contains  information 
submitted  by  a  person  or  entity  outside 
the  Federal  government  that  arguably  is 
exempt  from  disclosure  under 
exemption  4  of  the  Act  because 
disclosure  could  reasonably  be  expected 
to  cause  substantial  competitive  harm, 
the  Agency  shall  notify  the  submitter 
that  such  a  request  has  been  mode 
whenever. 

(1)  The  submitter  has  made  a  good 
faith  designation  of  information,  less 
than  ten  years  old,  as  confidenlial 
commercial  or  financial  information,  or 

(2)  The  Agency  has  reason  to  believe 
that  disclosure  of  the  information  could 


reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(b)  Notification  to  submitter.  The 
notice  to  the  submitter  shall  either 
describe  the  exact  nature  of  the 
business  information  requested  or 
provide  copies  of  the  records  or  portions 
of  records  containing  the  information. 
The  notice  shall  afford  the  submitter  a 
reasonable  period  of  time,  based  on  the 
amount  and/or  complexity  of  the 
information,  within  which  to  object  to 
disclosure. 

(c)  Objection  by  submitter  Any 
objection  by  a  submitter  to  disclosure 
must  be  made  in  writing  and  sent  to; 
Freedom  of  Information  Officer.  U.S. 
Arms  Control  and  Disarmament  Agency. 
Department  of  Stale  Building, 
Washington,  DC  20451.  It  should  identify 
the  portionls)  of  the  information  to 
which  disclosure  is  objected,  and  should 
include  a  detailed  statement  of  all 
claimed  grounds  for  withholding  any  of 
the  information  under  the  FOIA  and,  in 
the  case  of  exemption  4,  an  explanation 
of  why  the  infonnation  constitutes  a 
trade  secret  or  commercial  or  financial 
infonnation  that  is  privileged  and 
confidential,  including  a  specification  of 
any  claim  of  competitive  or  other 
business  harm  that  would  result  from 
disclosure. 

(d)  Notification  to  requester  The 
Agency  shall  notify  the  requester  in 
writing  when  any  notification  to  a 
submitter  is  made  pursuant  to  paragraph 
(a)  of  this  section. 

(e)  When  notification  is  not  requirr^d 
Nolification  to  a  submitter  is  not 
required  if: 

(1)  The  Agency  determines  Ihat  the 
information  requested  should  not  be 
disclosed; 

(2)  Disclosure  is  required  by  statute 
(other  than  the  FOIA)  or  by  regulation; 

(3)  The  information  has  previously 
been  lawfully  published  or  officially 
made  available  to  the  public. 

(f)  Notice  of  intent  to  disclose.  If  the 
Agency  determines  that  despite  the 
objection  of  the  submitter  the  requested 
information  should  be  disclosed,  in 
whole  or  in  part,  it  shall  notify  both  the 
requester  and  the  submitter  of  the 
decision  and  shall  provide  to  the 
submitter  in  writing: 

(1)  A  brief  explanation  of  why  the 
submitter's  objections  were  not 
sustained; 

(2)  A  description  of  the  information  to 
be  disclosed;  and 

(3)  A  specified  disclosure  date  that 
provides  a  reasonable  period  of  time 
between  receipt  of  the  notice  and  the 
disclosure  date. 

(g)  Notice  of  lawsuit.  (1)  Whenever  a 
requester  brings  legal  action  to  compel 
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diic  Insure  of  information  covered  by 
pttrdgraph  Id)  of  this  section  the  Agency 
shaii  promptly  notify  the  submitter  in 
writinK. 

(2)  Whenever  a  submitter  brings  legal 
action  to  prevent  disclosure  of 
information  covered  by  paragraph  (a)  of 
this  section,  the  Agency  shall  promptly 
notify  the  requester  in  writing. 
WiUiam  \.  Mootgomer). 
Adtmnistrati  t"e  Director 
|FR  Doc,  88~20"4  Filed  9-23-fla-  8.45  ara| 
eiLUNG  CODC  U3<KM-li 


DEPARTMENT  OF  THE  TREASURY 
Interrial  Revenue  Service 
26  CFR  Parts  1  and  602 

(TD.  82231 

Income  Taxes;  Branch  Tax;  Correction 

agency:  Intem.il  Revenue  Service. 

Treasury. 

ACTION:  Corrections  to  temporary 

regulations. 

SUMMARY:  This  document  contains 
corrpctions  to  Treasury  Decision  8223. 
which  was  published  in  the  Federal 
Register  for  Fnday.  September  2.  1**88 
[53  FR  34045)  The  reguldtions  provide 
g'^iddnce  to  taxpayers  concemms  the 
impositmn  of  tax  on  profits  of  a  US. 
brtinch  of  a  foreign  corporation  that  are 
removed  from  the  branch  and  on 
interest  that  is  pa.d,  or  deemed  paid,  by 
the  branch. 
FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Karzon  of  the  Office  of 
Associate  Chief  Counsel  (IntemationalJ, 
withm  the  Office  of  the  Chief  Counsel. 
Internal  Revenue  Service.  1111 
Constitution  Avenue.  NW..  Washmjjlon. 
DC  20224  (Attn:  CC:LR:T1  Telephone 
202-566-3160  (not  a  toll-free  number). 

SUPPL£MENTARY  INFORMATION: 

B  a  clc  ground 

The  temporary  regulations  that  are  the 
subject  of  these  correflilions  provide 
guidance  to  taxpayers  in  the  application 
of  section  884  of  the  Internal  Revenue 
Code  of  1986.  This  section  was  added  to 
the  Code  by  section  1241  of  the  Tax 
Reform  Act  of  1986  (Pub  L  99-514.  100 
Stat.  2065.  2576). 

Need  for  Correction 

As  published.  T.D.  8223  contains 
typographiCrtl  errors  and  omissions  thdt. 
if  not  corrected,  might  cause  confusion 
to  taxpayer  and  practitioners. 

Correction  of  Publication 

Accordingly.  Ihe  publication  of 
temporary  regulations  (T.D.  8223J.  which 


was  the  subject  of  FR  Doc.  88-19832,  is 
corrected  as  follows: 

§  l.a84-4T    [Corrected] 

Par.  1.  In  §  l.a84-4T(b)(5)ti)[B).  page 
34066  third  column,  seventh  line,  the 
reference  to  "paragraph  (b)(il(iv)'*  is 
corrected  to  read  as  "paragraph 
(b)(l)(ivV. 

Par.  2.  In  5  l.a84-^T(b]f8]tv).  Example 
(2),  page  34009.  second  column,  first  line, 
the  language  "A,  a  foreign  corporation 
and"  is  corrected  to  read  "A.  a  foreign 
corporation,  and". 

§  I.e44-5T    [Corrected! 

Par.  3.  In  5  l.B4+-5T(b)(2)(i)(B),  page 
34070.  third  column,  line  six  through  line 
fifteen  is  correctly  added  to  read:  "(I) 
the  partner's  percentage  distributive 
share  of  the  partnership's  dividend 
income  from  the  stock.  [2]  the  partner's 
percentage  distributive  share  of  gain 
from  disposition  of  the  stock  by  the 
partnership,  or  \3]  the  partner's 
percentage  share  of  the  stock  (or 
proceeds  from  the  disposition  of  the 
slock)  upon  hquidalion  of  the 
partnership. 

Par.  4.  In  $  1.844-5T(b)(2){iKD).  page 
34070,  third  column,  corrections  appear 
in  three  locations.  In  the  fifth  line,  the 
designation  "(1)"  is  corrected  to  read 
■■(/)".  In  the  ninth  line,  the  designation 
"(2)""  is  corrected  to  read  "[2]".  In  (he 
thirteeth  tine,  the  designation  "(3)"  is 
corrected  to  read  "(J)". 

Par.  5.  In  §  1.884-5T[d)[6),  page  34075, 
first  column,  fifteenth  line,  the  language 
'district  director"  is  corrected  to  read 
"District  Director". 

PART  602—1  AMENDED  I 

§602.101     [Cwrectedl 

Par.  6-  In  §  602  101.  Par.  4.  page  34076. 
first  column,  the  language  "5  1.S84- 
3T.  .  .  .  1545-1070"  is  added 
immediately  following  the  language 
■  5  1.8a4-2T.  .  .  .  1545-1070". 
Dale  D.  Coode. 

Chief.  Technical  Section.  Legislation  and 
Regulations  Division. 
[FR  Doc.  86-21831  Filed  9-23-88: 8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  146 

IFRL-3453-31 

Underground  Injection  Control 
Program:  Oxygen  Activation  Method 
Mechanical  Integrtty  Test  for  Injection 
Well  Classes  l-V:  Intenm  Approval 

AGENCY:  Environmental  Protection 
Agency. 


ACTION:  Notice  of  alternative  method: 
interim  approval  %vith  request  for 
comments. 

summary:  The  Director  of  the  Office  of 
Drinking  Water  of  Ihe  U.S. 
Environmental  Protection  Agency  (EPA) 
intends  to  grant  interim  approval  ending 
two  years  from  October  28. 1988  for  use 
of  the  Oxygen  Activation  (OA)  tool  to 
lest  fluid  migration  adjacent  to  the 
injection  well  bore  as  an  alternative  to 
the  tests  speci^ed  in  the  Code  of  Federal 
Regulations.  40  CFR  146.8(c|.  The 
Agency  intends  this  approval  to  apply  to 
all  injection  wells.  This  lest  is  referred 
to  as  the  Oxygen  Activation  Method. 

To  define  better  the  use  of  this 
alternative  test,  EPA  requests  comments 
and  further  data  on  the  viability  of  this 
alternative.  During  the  two-year  interim 
approval,  the  Agency  intends  to  study 
the  (est  (o  verify  that  it  provides 
comparable  results  to  the  tests  currently 
specified  in  40  CFR  146.8(c)  and  to  refine 
criteria  for  ils  use.  Based  on  this 
analysis,  the  Agency  will  then  issue  a 
final  determination  on  its  use  as  an 
alternative  to  existing  tests  for 
demonstrating  the  absence  of  fluid 
movement  behind  the  casing  (see  40 
CFR  146.8(a)(2)]. 

DATES:  The  interim  approval  period  for 
this  alternative  mechanical  integrity  lest 
becomes  effective  October  26. 1988. 
Written  comments  and  referenced  data 
may  be  submitted,  and  will  be 
considered  by  EPA  in  making  its 
decision  on  whether  to  grant  final 
approval  EPA  requests  that  such 
written  comments  and  any  referenced 
data  be  submitted  by  April  26. 1990. 

ADDRESSES:  Comments  should  be 
addressed  to  Bruce  ].  Kobelski.  Office  of 
Drinking  Water  (WH-550).  U.S. 
Environmental  Protection  Agency  (U.S. 
EPA).  401  M  Street.  SW..  Washington. 
DC  20460.  A  copy  of  the  comments  and 
technical  data  relevant  to  this  test  will 
be  available  for  review  during  normal 
business  hours  at  the  U.S.  PA,  Room 
1013  East  Tower.  401  M  Street,  SW.. 
Washington,  DC;  U.S.  EPA  Region  V.  Ill 
West  Jackson  Boulevard.  Trans  Union 
Building,  9th  Floor.  Chicago.  Illinois,  U.S. 
EPA  Region  VI,  1445  Ross  Avenue, 
Dallas.  Texas;  and  U.S.  EPA.  Robert  S. 
Kerr  Research  Lab.  Ada.  Oklahoma. 
FOR  FURT>1ER  INFORMATION  CONTACT: 
Bruce  |.  Kobelski.  Office  of  Drinking 
Water  (WM-550).  U.S.  Ei'A. 
Washington.  DC  20460,  at:  (202)  382- 
"275:  |.  Daniel  Arthur.  Safe  Drinking 
Water  Branch.  Underground  Injection 
Control  Section.  U.S.  EPA  Region  V,  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604  at:  (312)  888-4260.  or  Jerry 
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Thornhili.  Robert  S.  Kerr  Research  Lab. 
U.S.  EPA.  P.O.  Box  1198.  Ada.  Oklahoma 
74820.  at:  (405)  332-8800. 
SUPPI.EMENTARV  INFORMATION: 
\.  Background 

The  Safe  Drinking  Water  Act  (SDWA) 
(42  U.S.C.  300h.  et  seq.)  is  intended  to 
protect  underground  sources  of  drinking 
water  (USDWs)  from  contamination  by 
underground  injection.  One  of  the 
cornerstones  of  the  Underground 
Injection  Control  (UlC)  program  is  the 
mechanical  integrity  of  wells. 
Mechanical  integrity  (MI)  is  defined  as 
the  absence  of  significant  leaks  in  the 
casing,  tubing  or  packer,  and  the 
absence  of  significant  fluid  movement 
into  an  underground  source  of  drinking 
water  through  vertical  channels 
adjacent  to  the  injection  well  bore.  This 
movement  can  occur  from  either  the 
injection  zone  or  from  other  zones  or 
aquifers.  Acceptable  methods  of 
evaluating  mechanical  integrity  are 
specified  in  40  CVR  146.8  for  Stale 
programs  administered  by  EPA  (direct 
implementation),  and  in  the  program 
applications  of  the  Stales  with  primao' 
enforcement  responsibility  (Primacy)  for 
injection  wells.  Section  146.6(d)  stales 
that  the  Director  may  allow  alternative 
mechanical  integrity  tests  if  the 
Administrator  approves  the  alternative. 

The  EPA  intends  to  grant  interim 
approval  for  a  period  of  two  years  from 
October  26. 1988  for  the  use  of  an 
alternative  mechanical  integrity  lest 
known  as  the  Oxygen  Activation 
Method.  Several  injection  well  operators 
in  various  states  requested  that  ETA 
approve  this  test  as  an  alternative 
mechanical  integrity  test.  This  test  may 
be  applied  to  all  classes  of  injection 
wells.  The  information  gathered  during 
Ihe  two-year  interim  period  will  be  used 
to  verify  Ihe  effectiveness  of  the 
alternative.  Any  necessary  changes  in 
the  test  procedures  will  be  identified 
during  the  interim  approval  period. 

11.  Description  of  the  Testing  Method 

Presently,  there  are  four  (4)  nationdl 
testing  methods  approved  for 
demonstrating  the  mechanical  integrity 
of  an  injection  well  pursuant  to  40  CFR 
140.8(a)(2);  the  Temperature  Log,  the 
Noise  Log,  the  Radioactive  Tracer 
Survey  when  the  injection  zone  is 
separated  from  the  lowermost  USDW  by 
a  single  confining  layer,  and  cementing 
records  for  Class  II  and  some  Class  III 
wells.  The  temperature  log  can  be  used 
to  detect  flow  channels  by  identifying 
differences  in  temperature  which  arc  not 
consistent  with  the  local  geothermal 
gradient.  The  noise  log  detects  noise 
generated  by  liquid  or  gas  flows  behind 
raising,  and  the  radioactive  tracer  survey 


(when  the  injection  zone  is  adjacent  to  a 
single  confining  layer  which  separates 
the  lowermost  USDW  from  the  injection 
zone)  delects  fluids  tagged  with 
radioactive  tracers  behind  casing. 

The  ElPA  believes  that  for  injection 
wells,  the  Oxygen  Activation  Method 
affords  a  more  direct  means  of 
confirming  the  absence  of.  or  detecting 
the  presence  of  significant  Huid 
movement  through  vertical  channels 
adjacent  to  the  well  bore.  It  is  especially 
valuable  for  detecting  interformationat 
flow. 

The  Oxygen  Activation  Method 
artificially  induces  a  radioactive  tracer 
with  a  very  short  half-life  (7.13  seconds). 
The  tool  IS  lowered  into  the  well,  where 
it  bombards  the  oxygen  molecules  in  the 
fiuid  behind  the  casing  with  energetic 
neutrons  from  a  stationary  neutron 
source  in  the  tool.  Computerized 
statistical  analysis  of  gamma  rays 
rr-leased  by  the  "excited"  molecules, 
and  delected  by  tlie  tool's  dual  receivers 
enables  the  calculation  of  flow 
velocities.  Analysis  of  the  velocity 
allows  the  logger  to  determine  whether 
and  where  flow  is  occurring. 

The  Agency  has  determined  tliat  in 
order  fur  the  test  to  be  accurate. 
pertinent  geologic  and  well  construction 
data  must  be  known.  Information 
needed  prior  to  testing  may  vary 
depending  on  how  the  well  is 
constructed.  At  a  minimum,  specific 
lithologic  data  horn  the  top  of  the 
injection  zone  to  the  surface  is  required. 
This  data  must  be  obtained  by  running 
an  initial  (base)  Gamma  Ray  Log  prior 
to  taking  stationary  readings  with  the 
Oxygen  Activation  tool.  This  is  essential 
due  to  the  different  natural  radiation 
which  is  emitted  from  various  geologic 
formations  or  zones,  and  because  the 
natural  radiation  may  change  slightly 
over  lime.  Also,  prior  to  taking 
stationary  readings,  the  Oxygen 
Activation  tool  must  be  properly 
calibrated  in  a  predetermined  "no  flow" 
condition. 

HI.  Basis  for  Determination 

All  technical  documentation 
supporting  the  OA  Method  will  be 
available  for  public  review  at  Ei'A 
offices  mentioned  in  the  Summary  of 
this  notice.  EPA  developed  the 
requirements  and  limitations  of  the 
testing  method,  for  demonstrating 
mechanical  integrity  pursuant  to  40  CFR 
146.8(a)(2),  after  considering  testing 
results  on  a  test  well  at  the  EP.'X's 
Robert  S.  Kerr  Research  Lab  in  Ada. 
Oklahoma,  and  on  wells  used  for  both 
the  production  of  hydrocarbons  and  the 
injection  of  water  for  the  purpose  of 
enhanced  oil  recovery.  Further 


consideration  was  given  to  the  following 
technical  documents: 

(1)  "PDK-100:  A  New  Generation 
Pulsed  Neutron  Logging  System",  R.R 
Randall.  D.W.  Oliver  and  EC. 
Hopkinson.  Proceedings  of  the  Tenth 
European  Formation  Symposium. 
Aberdeen,  April  22-25. 1966. 

(2)  "The  PDK-100  Enhances 
Interpretation  Capabilities  or  Pulsed 
Neutron  Capture  Logs".  R.R.  Randall. 
D.W.  Oliver  and  W.H.  Fertl. 
Transactions  of  the  SPWLA  Twenty- 
Seventh  Annual  Logging  Symposium. 
Houston.  Texas.  June  9-13. 1980. 

(3)  "Measuring  Behind  Casing  Water 
Flow",  T.M.  Wiihams.  Underground 
Injection  Practices  Council  International 
S>inpD8ium  on  Subsurface  Injection  of 
Oilfield  Brines.  New  Orleans.  LA,  May 
5-7. 1987. 

(4)  "Quantitatix  e  Monitoring  of  Water 
Flow  Behind  and  In  Wellbore  Casing", 
D.M.  Arnold  and  H.J.  Vaap.  foumal  of 
Petroleum  Technology.  January  1979,  pp 
121-130. 

In  addition  the  following  information 
was  considered: 

(1)  In  many  cases,  presently  approved 
testing  methods  may  not  always 
conclusively  demonstrate  zone  isolation 
or  communication  behind  casing. 

(2)  The  Oxygen  Activation  Method 
can  be  used  in  well  Classes  I-V  and  can 
confirm  zone  isolation  or 
communication  without  removal  of  the 
injection  well's  tubing  and  packer,  in 
most  cases.  In  addition,  the  method  can 
be  used  in  small  diameter  wells  without 
tubing  and  packer. 

(3)  Unlike  other  approved  methods  for 
demonstrating  mechanical  integrity, 
pursuant  to  40  CFR  146.8(a)(2),  the 
Oxygen  Activation  Method  yields  a 
more  direct  method  of  confirming  zone 
isolation  or  communication  without 
need  for  intensive  interpretation. 
Although  the  toot  has  additional 
capabilities.  EPA  is  approving  only  the 
fluid  movement  applicability  of  the  test 
in  this  notice. 

IV.  Special  CondiUoos 

A.  Limitations  for  Conducting  the 
Oxygen  Activation  Method  Mechanical 
Integrity  Test 

The  following  are  limitations  for 
conducting  the  Oxjgen  Activation 
Method  mechanical  integrity  test: 

(1)  The  Oxygen  Activation  Method 
has  only  been  perfected  by  a  limited 
number  of  togging  companies.  Logging 
tools  capable  of  detecting  flow- 
velocities  of  at  least  three  (3)  feet  per 
minute  shall  be  used  for  demonstrating 
mechanical  integrity  pursuant  to  40  CFR 
146.8(a)(2). 
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(2)  Three  (31  readings  lasting  3-5 
minutes  shall  be  taken  at  each 
stationary  position.  This  allows  enough 
information  to  be  gathered  so  that  more 
precise  results  will  be  obtained.  In  some 
cases  where  results  are  inconclusive, 
additional  readings  over  longer  time 
periods  may  be  required  by  the  Director. 

(3}  Stationary  readings,  as  previously 
described,  shall  be  taken  at  the  base  of 
each  USDW.  and  adjacent  to  the 
conHning  layer  which  isolates  injection 
fluids  to  the  injection  zone. 

(4)  If  any  significant  flow  mdicdtion  is 
observed,  the  well  shall  fail  the  test.  i.e. 
it  does  not  establish  mechaaical 
mtegrity  pursuant  to  40  CFR  146.8<a)(2). 

(51  The  Oxygen  Activation  Method 
shall  not  be  used  in  wells  with  pipe 
diameters  less  than  I'^-i*  inches  (inside 
diameter). 

(6)  At  this  time,  the  Oxygen 
Activation  Method  shall  be  used  only 
for  pipe  diameters  up  to  1Z%  inches. 
However,  during  the  interim  approval 
period,  the  Agency  soHcits  data  on  the 
application  of  this  testing  method  for 
large  diameter  wells. 

B.  InforrnQtional  Requirements  of  the 
Test 

During  the  interim  approval  period. 
EPA  is  requesting  affected  State  UlC 
Directors  to  make  certain 
determinations  and  supply  necessary 
informahon  for  effective  evaluation  of 
this  lest  as  follows: 

(1 }  The  results  of  the  testing  must 
include  the  following  descriptive 
informaUon:  test  date,  well  operator's 
name,  well  name  and  number,  county, 
and  state.  In  addition,  the  informaUon 
must  indicate  the  calibration  of  the 
togging  instrument,  background 
determination,  the  number,  location,  and 
duration  of  stationary  readmgs.  and  an 
interpretaUon  of  the  data  collected. 

(2)  If  the  Director  chooses  to  require 
or  allow  the  use  of  the  OA  tool,  he  shall 
submit  a  recommendaUon  to  the  Office 
of  Drinking  Water,  or  the  Region,  based 
on  the  results  obtained  dunng  the 
interim  penod  for  the  Oxygen 
Activation  Method.  The 
recommendation  shall  outline  any 
limitations,  procedures,  and  criteria 
necessary  to  assure  effective  testing 

C  Determination 

The  Oxygen  Activation  Method, 
subject  to  the  conditions  and  procedures 
discussed  in  this  notice,  provides  the 
necessary  mformation  to  demonstrale 
rehafaiy  whether  a  well  has  significant 
fluid  movement  through  vertical 
channels  adjacent  to  the  well  bore 

EPA  IS  approving  this  test  for  well 
Classes  I  through  V  in  all  States.  After 
the  two-year  interim  approval  period. 


ElPA  will  make  a  final  determination  on 
whether  this  test  is  an  effective 
alternative  mechanical  integrity  lest  for 
well  Classes  I  through  V  tn  all  States. 

Date  September  20, 1988 
Michael  B.  Cook. 

Davctor.  Office  of  Drinking  Water. 
\VR  Doc.  88-21774  Filed  9>Z3-«8;  &45  am] 
SJUJHO  coDC  um  wa  ■ 


40  CFR  Part  146 

[FRL-3453-2] 

Urxlerground  In^tiOfi  Control 
Program;  Extenaion  of  Water-4n- 
Annutua  Mechanical  Integrity  Teat 
Interim  Approval 

AGENCY:  Elnvironmental  Protection 

Agency, 

action:  Notice  of  alternative  method; 

extension  of  interim  approval. 

SUMMAKV:  Notice  is  given  today  that  the 
Director  of  the  Office  of  Dririking  Water. 
Environmental  Protection  .\genry  (EPA), 
has  granted  an  additional  extension  of 
six  (B|  months  from  September  26. 1988 
for  the  use  of  an  alternative  to  the  tests 
specified  in  $  146.e(b}  to  test  the 
mechanical  integrity  of  an  injection 
well's  tubular  goods.  This  mechanical 
mlegnty  lest  {MTT).  known  as  the  water- 
in-annulus  test,  has  been  approved  only 
for  existing  Class  11  enhanced  recovery 
wells  in  specific  counties  in  the  States  of 
New  York  and  Pennsylvania.  This 
extension  of  the  interim  approval  is 
necessary  for  further  evaluation  on  the 
test's  sensitivity,  reliability,  and 
effectiveness. 

EFFECTIVE  DATE:  This  approval  extends 
far  a  period  of  six  months  from 
September  28. 1988. 

ADDRESSES:  Any  comments  concerning 
the  extension  of  interim  approval  should 
be  addressed  to  Bruce  |.  Kobelski.  EPA. 
Office  of  Drinking  Water  (WVI-SdO),  401 
M  Street.  SW.,  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  1  Kobelski.  FJ^A.  Office  of 
Drinking  Water.  Washington.  DC  20480. 
(202)  382-7275.  or  S.  Stephen  Piatt.  US. 
FJ'A.  Region  III.  Dnnking  Water/Ground 
Water  Protection  Branch.  841  Chestnut 
Building.  Philadelphia,  Pennsylvania 
19107.(215)597-2537, 
SUPPlfMENTARY  tSfft>RMATK>K  Od  ]u]y 

14. 1987.  the  EPA  published  m  the 
Federal  Register  {hZ  VYK  26342)  a  one 
yaz  extension  of  interim  approval  for 
the  water-in-annulus  mechanical 
integrity  test.  This  teat  has  been 
approved  for  existing  Class  II  enhanced 
recovery  wells  (existing  wells  are  those 
wells  which  were  in  operation  pnur  to 


|une  25.  li»84)  located  in  Allegheny. 
Cattaraugus,  and  Steuben  Counties  in 
New  York,  and  Elk.  Forest,  McKean. 
Potter,  Venango.  Warren,  and 
Washington  Counties  in  Pennsylvania 
(49  FR  29375). 

The  July  14. 1987  Federal  Register 
notice  (52  FR  26342)  included  the 
description  of  the  lest,  procedures  for 
conducting  the  test,  and  the 
interpretation  of  test  results. 

At  this  time,  the  Agency  has 
determined  that  additional  data 
concerning  the  test's  sensitivity  and 
reliability  is  needed  in  order  to  confirm 
its  effectiveness  for  assessing 
mechanical  integnty  Therefore.  EPA  is 
extending  its  interim  approval  of  this 
test  for  six  months  until  March  27, 1989 

During  this  extension  of  interim 
approval,  additional  testma  comparing 
the  water-in-annulus  lest  with  existing 
approved  MITs  will  be  conducted. 
When  the  information  collected  has 
been  evaluated,  the  Agency  will  make  h 
final  determination  concerning  this  lest. 

Dated:  September  1&  19t^ 
MicbMl  B.  Cook. 

Director.  Off  ICC  of  Dnnking  Water. 
\VH  Doc.  8B-21775  Filed  ft-23-«:  6:45  8m| 
■lUJNOCOOC  ISflO-aO-M 


DEPARTMENT  Of  THE  INTERIOR 

Bureau  of  Lartd  Mangement 

43  CFR  Pari  3450 

[AA-«6(M)S-4 121-03;  ClfXnjfaf  No.  2611  ] 

Management  of  Existing  Leasee; 
Contlnuatton  of  Leasee — 
Read^stment  of  Terms 

AQENCV:  Bureau  of  Land  Management. 

Interior. 

action:  Final  rulemaking. 

summary:  This  final  rulemaking  revises 
the  existing  regulations  at  43  CFR 
Subpart  3451  by  1)  Ehminating  the 
practice  of  allowing  coal  leases  to  file 
objections  to  readjusted  lease  terms  and 
conditions;  2)  requiring  thai,  as  of  the 
effective  date  of  the  lease  readjustment. 
the  lessee  must  make  rental  and  royalty 
payments  at  the  readjusted  rates;  and  3) 
clarifying  that  the  notification  to  the 
Governor  of  the  affected  Slate  is  by 
copy  of  the  readjusted  terms  and 
conditions.  Readjusted  rentals  and 
royalties  will  no  lunger  be  allowed  to 
accrue  dunng  the  pendency  of  an  appeal 
to  the  Office  of  Heanng  and  Appeals. 
Department  of  the  Intenor  This  Final 
rulemaking  will  ensure  that  the  lease 
terms  and  conditions  conform  lo  the 
requirements  of  the  Federal  Coal 
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Leasing  Amendments  Act  of  1976,  as 
amended. 

effective  oatc:  September  26. 1988 
address:  Inquiries  or  suggestions 
should  be  sent  to;  Director  {660}.  Bureau 
of  Land  Management  Room  .3411,  Mam 
Interior  Building.  1800  C  Street  NW., 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
f^dul  W.  Politzer.  (202)  343-7722  or 
Pamela  I-  Lewis.  (202)  343-7722. 
SUPPLEMENT  AflV  INFORMATION:  A 
priiposed  rulemaking  containing 
i^-visions  to  3  paragraphs  of  43  CFR 
3451  2  was  pubhshed  in  the  Federal 
Register  on  December  8.  1987  (52  FR 
46499).  with  a  OO-dsy  comment  period. 
During  that  comment  penod,  comments 
were  received  from  10  sources,  with  3 
rnmmg  from  business.  4  coming  from 
•jssociations.  1  from  an  attorney.  1  from 
a  Federal  agency,  and  1  from  a  State 
agency.  All  of  the  conunents  were  given 
careful  consideration  during  the 
preparation  of  this  final  rulemaking.  The 
SUPPLEMENTARY  iNfORMATiON  preamble 
to  that  proposed  rulemakir^  is 
incorporated  herein  in  its  entirety,  to  the 
evtent  not  modified  by  this 
SUPPLEMENTARY  INFORMATION. 

This  final  rulemaking  eliminates  the 
notice  of  readjusted  terms  and 
conditions  and  replaces  this  notice  with 
a  decision  transmitting  the  readjusted 
terms  and  conditions.  The  decision  will 
be  sent  lo  the  Federal  coal  lessee  prior 
to  the  anniversary  of  the  date  on  which 
the  Federal  coal  tease  is  subject  lo 
readjustment. 

In  general,  the  comments  received 
were  unfavorable  to  the  changes  made 
in  the  proposed  rulemaking  and 
evidenced  confusion  on  the  part  of  the 
wnlers  as  to  the  intent  of  the 
Department  of  the  Interior  with  respect 
to  eliminating  the  filing  of  objections  to 
readjusted  lease  terms  and  conditions 
The  elimination  of  the  filing  of 
ohjections  with  the  Bureau  of  Land 
Management  State  Offices  regarding  the 
notice  of  readjusted  lease  terms  and 
conditions  in  no  way  diminishes  the 
nghts  of  a  Federal  coal  lessee  to  appeal 
the  Bureau  of  Land  Managements  final 
lease  readjustment  action  to  the  Interior 
Board  of  Land  Appeals  (IBLA).  Any 
action  taken  by  the  Bureau  of  Land 
Management  that  a  Federal  coal  lessee 
believes  to  be  adverse  lo  him  is 
appealable  to  IBLA.  However,  the 
Bureau  of  Land  Management  will  no 
longer  entertain  objections  protesting 
Ihe  readjustment  of  a  coal  lease  This 
will  ensure  that  the  lease  terms  and 
conditions  conform  lo  the  requirements 
of  the  Federal  Coal  Leasing 
Amendments  Act  of  1976,  as  amended 


IFCLAA)  (90  Stat.  1083-1092)  on  the 
annivesary  date. 

Two  comments  requested  that  the 
final  rulemaking  sidte  that  it  will  have 
"no  effect  on  leases  no  longer  before  the 
DepartmenI  of  the  Interior  on 
administrative  appeal  and  that 
agreements  to  post  bonds  lo  protect  the 
interest  of  the  Federal  Government 
while  an  appeal  remains  pending  before 
the  courts  continue  in  full  force  and 
effect."  The  Bureau  of  Land 
Management  rejected  these  requests  for 
the  following  reasons. 

Ai  this  lime  there  are  approximately 
57  Federal  coal  leases  with  readjustment 
appeals  pending  before  IBLA  and 
another  39  Federal  coal  leases  with 
readjustment  appeals  that  have  been 
elevated  lo  either  the  District  or  Circuit 
Couri  level.  Of  these  Federal  coal 
leases,  less  than  5  percent  are  paying 
the  higher  readjusted  rental  and  royalty 
rates  while  in  the  appeal  process.  In 
addition,  on  |anuary  28,  1987.  IBLA 
issued  an  order  [Ark  Land  Co..  IBLA  86- 
1449)  that  specifically  states  that,  under 
the  current  regulations,  until  IBLA  fully 
adjudicates  the  merits  of  a  readjustment 
appeal  before  it.  the  Bureau  of  Land 
Management  may  not  mcrease  the  lease 
bond  to  cover  the  accrual  of  the  higher 
readiusted  rental  and  royalty  amounts. 
See  Ark  Land  Co..  97  IBLA  241.  246 
(1987).  referring  lo  and  explaining  the 
January  28, 1987.  order. 

One  of  the  purposes  of  this 
rulemaking  is  to  eliminate  the  accrual  of 
these  moneys  during  the  appeal  process. 
The  IBLA  order  has  effecUvely  stopped 
the  Bureau  of  Land  Management  from 
protecting  the  interests  of  the  Federal 
Government  through  the  use  of  adequate 
bonding-  Therefore,  this  rulemaking 
applies  to  all  Federal  coal  leases 
regardless  of  where  they  are  in  the 
appeal  process. 

This  final  rulemaking  removes  the 
provision  in  the  existing  regulations  that 
allows  the  accrual  of  rentals  and 
royalties  during  the  pendency  of  an 
appeal  of  a  Federal  coal  lease 
readjustment  for  the  reasons  cited 
above. 

Section  8  of  FCLAA  amended  section 
7  of  the  Mineral  Leasmg  Act  (MLA)  (30 
U.S.C-  207)  to  require  that  Federal  coal 
leases  be  readjusted  to  a  production 
royalty  rate  of  not  less  than  12'-^  percent 
of  the  gross  value  of  all  coal  mined. 
However,  the  Secretary  of  the  Interior 
was  given  the  discretion  to  set  a  lesser 
royally  rale  than  12  Vi  percent  for  coal 
recovered  by  using  underground 
methiKis.  A  production  royalty  of  al 
least  8  percent,  but  not  less  than  5 
percent  if  conditions  warrant,  of  the 
gross  value  of  coal  mined  using 
underground  methods  is  currently 


provided  for  at  43  CFR  Subparts  3451 
and  3473. 

The  Office  of  the  Solicitor  has 
interpreted  section  6  of  FCLAA  as 
requiring  that  the  readjusted  terms  and 
conditions  of  all  Federal  coal  leases 
issued  prior  to  Augusi  4, 1976.  and 
subject  to  readjustment  of  their  terms 
and  conditions  after  that  dale  are 
required  to  comply  with  the 
requirements  of  FCLAA  iSolicitor's 
Opinion  M-36939.  88  ID  1003  (1981)). 

This  final  rulemaking  eliminates  the 
process  under  which  a  Federal  roa! 
lessee  files  objections  with  the  Bureau 
of  Land  Management  State  Offices 
regarding  readjusted  terms  and 
conditions.  Readjusted  terms  and 
conditions  become  applicable  to  prc- 
FCLAA  Federal  coal  leases  upon  their 
first  adjustment  under  FCLAA  Standard 
lease  terms  and  conditions  are.  not 
subject  to  objection  by  the  Federal  coal 
lessee  because  they  have  already  been 
the  subject  of  public  review  and 
uomment  under  the  Administrative 
I^rocedures  Act  (40  U-SC  760.  et seq.) 
(see  the  Final  Federal  Coal  Lease  Form, 
Pfirt  I.  Sections  1  and  2.  and  Part  U. 
Sections  1  through  14;  see  also  the  Coal 
Management:  Federally  Owned  Coal: 
Amendments  to  Coal  Management 
Program  Regulations  (47  FR  33114,  July 
30, 1982)  and  Coal  Exploration  and 
Mining  Operations  (47  FR  33154.  July  30, 
1982)1-  f^e  basis  for  all  special 
stipulations  added  to  a  Federal  coal 
lease  upon  readjustment  is  also  requued 
by  law  and  regulation  (e.g..  protection  of 
the  environment  in  wilderness  study 
areas  ) 

The  removal  of  the  proxisions 
allowing  an  objection  to  be  filed  with 
the  Bureiiu  of  Land  Management  Stale 
Offices  regarding  lease  terms  and 
conditions  for  readjusted  Federal  coal 
leases  will  result  in  administrative  coft 
savings  by  the  Bureau  of  Land 
Management  of  approximately  $80,000 
each  fiscal  year. 

The  U.S.  Court  of  Appeals  for  the 
Tenth  Circuit  held  that  the  mandatory 
terms  and  conditions  established  by 
section  6  of  FCLAA  are  required  to  be 
included  in  a  Federal  coal  lease  at  th^ 
time  of  readjustment  (FMC  Wyoming 
Corp.  V.  Model.  816  F.2d  496  (lOth  Cir. 
1987J;  CoastaJ  Slates  Energy  Co.  v. 
Model  816  F.2d  502  (lOth  Cir,  1987))  In 
both  f:WC  and  Coastal  the  Tenth  Circuit 
affirmed  the  Bureau  of  Land 
Management's  policy  and  procedures 
regarding  readjustment  of  Federal  coal 
leases  issued  prior  to  the  enactment  of 
FCLAA-  The  Tenth  Circuit  held  that 
notice  sent  to  a  Federal  coal  lessee  prior 
to  the  annivBrsar>'  date  for  readjustment 
of  the  Federal  coal  lease,  which  staled 
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the  Bureau's  inten!  to  read|ust  the 
Federal  coal  lease,  constitutes  a  timely 
exercise  of  the  Bureau  of  Land 
ManaRement's  nght  to  readjust,  even  if 
the  readjustment  terms  are  not  finalized 
until  after  the  anniversary  date. 
"Anniversary  date"  in  this  preamble  and 
in  these  final  regulations  refers  to  the 
date  on  which  the  coal  lease  is 
readjusted.  Prior  to  enactment  of 
FCLAA.  this  occurred  every  20  years: 
since  enactment  of  FCLAA.  the 
readjustments  occur  at  the  end  of  the 
first  20  years  follovving  lease  issuance 
and  every  10  years  thereafter.  The  Tenth 
Circuit  also  held  that  when  the  Bureau 
of  Land  Management  readjusts  a  pre- 
FCLAA  Federal  coal  lease  after  1976. 
the  Bureau  is  required  to  impose  the 
statutory  terms  enacted  in  FCLAA. 
including  a  royalty  rate  not  less  than 
12W  percent  of  the  value  of  coal 
produced  by  surface  methods.  In 
Coastal,  the  10th  Circuit  applied  the 
FSfC  holdings  and  also  ruled  that  the 
Secretary  of  the  Interior  has  "broad 
authonty"  to  readjust  other  terms  of 
Federal  coal  leases.  The  Tenth  Circuit 
specifically  upheld  as  reasonable  and 
within  the  discretionary  authority  of 
Secretary  of  the  Interior  3  readjustment 
terms  not  required  by  FCLAA — an 
increased  bonding  requirement,  a 
change  from  "monthly  to  quarterly 
rental"  [sicj  payments,  and  the  removal 
of  the  right  to  credit  rental  against 
royalty  payments. 

On  October  6. 1987.  FMC  petitioned 
the  US.  Supreme  Court  to  review  the 
decision  of  the  Tenth  Circuit.  The  U.S. 
Supreme  Court  denied  certiorari  on 
lanuary  25.  1988  [lOfl  S.Cl.  772  11988||. 
Therefore,  the  holdings  in  F?^1C  and 
Coastal  are  dispositive  on  the 
readtusfment  of  Federal  coal  leases, 
despite  the  fact  that  several  Federal  coal 
lessees  have  filed  suit  m  the  US.  Distnct 
Court  fur  the  District  of  Columbia  in  an 
attempt  to  obtain  judgments  conflicting 
with  the  Tenth  Circuit's  decisions  in 
FMC  and  Coastal. 

Several  comments  stated  that  during 
the  pendency  of  an  appeal  of  readjusted 
terms  and  conditions,  the  lessee  would 
be  denied  the  time  value  of  its  money. 
One  comment  stated  further  that  "the 
preference  of  IIBLA]  is  to  not  make 
orders  regarding  payments  final  until  an 
appeal  has  been  heard  '   '   '  (and  that] 
dunng  the  pendency  of  that  appeal,  the 
rentals  and  royalties  that  are  not 
required  by  statute  or  regulation'  should 
be  accrued  and  should  not  become 
immediately  payable."  The  lessee  is  not 
denied  any  time  value  of  its  money.  The 
Tenth  Circuit's  FMC  and  Coastal 
decisions  ratified  the  Department  of  the 
Interior's  interpretation  that  the 


increased  royalty  and  rental  rates 
imposed  by  FCLAA  are  to  be  applied  to 
pre-FCI-AA  Federal  coal  leases  on  this 
first  post  FCLAA  anniversary  date.  The 
effect  of  these  decisions  is  that  on  the 
anniversary  date,  the  increased  amount 
of  money  owed  to  the  United  States 
because  of  the  new  rental  and  royalty 
rates  is  due  and  payable  to  the  Federal 
Government  at  that  time.  The  IBLA 
decisions  relied  upon  in  the  comments 
{Morcthon  Oil  Co..  94  IBLA  78. 
September  30. 1986.  and  Marathon  Oil 
Co..  90  IBLA  236.  January  30. 1986). 
interpreted  the  regulations  of  the 
Minerals  Management  Service  on 
royally  payment  during  an  appeal  from 
a  decision  establishing  the  amount  of 
royalty  due.  Such  appeals  generally 
involve  case-specific  issues.  Here,  the 
regulation  rate  sets  out  the  royally  rale 
to  include  in  readjusted  leases,  a  rate 
which  the  courts  have  ratified.  As 
explained  elsewhere  in  this  preamble, 
the  public  Inlerest  demands  that 
payment  at  the  readjusted  royalty  rate 
commence  with  the  effective  date  of  the 
readjustment: 

Paragraph  3451.2(e)  (1985)  allowed  the 
accrual  of  rentals  and  royalties  during 
the  pendency  of  an  appeal  to  IBLA  only, 
not  after  an  IBLA  decision  had  been 
rendered  upholding  the  new  rates. 
Paragraph  3452.1(e|  stated,  in  relevant 
part:  "However,  during  the  pendency  of 
the  appeal,  royalties  and  rentals  shall 
accrue  under  the  readjustment  lease 
terms  and  shall  be  payable  if  the 

decision  is  upheld  on  appeal. The 

"appeal"  referred  to  is  limited  to  the 
administrative  appeal  within  the 
Department  of  the  Interior,  not  to 
judicial  appeals  of  final  Department  of 
the  Inienor  decisions  [Ark  Land  Co..  97 
IBLA  241.  248-249  (1987)).  That  provision 
has  been  amended  in  this  final 
rulemaking  to  state  that  as  of  the 
effective  date  of  the  readjustment, 
rentals  and  royalties  will  no  longer  be 
allowed  to  accrue  during  the  pendency 
of  any  administrative  review.  As  slated 
previously,  as  of  the  effective  date  of  the 
readjustment,  the  moneys  belong  to  the 
Federal  Government  and  are  due  and 
payable  at  that  time.  See  FMC  Wyowing 
Corp.  V.  Model.  816  F,2d  496  (10th  Cir. 
1987).  cen.  denied  [lOe  S.  Ct.  772  (1988)) 
and  Coastal  States  Energy  Co-  v.  Hodel. 
816  F.2d  502  (10th  Cir.  1987).  These 
comments  were  rejected. 

One  comment  staled  that  the 
"proposed  change  is  particularly  unfair 
to  '  •  '  electric  utilities  '  '  *  and  their 
customers,  because  they  will  now  have 
to  pay  immediately,  through  their 
electric  bills,  royalty  rates  which  may 
ultimately  be  disapproved,  or  changed. 
either  through  the  appeal  process. 


regulatory  changes,  or  by  legislation." 
(Emphasis  in  original.)  This  is  incorrect. 
Regardless  what  the  applicable  rental 
and  royalty  payment  obligations  are. 
they  are  always  payable  immediately, 
based  on  sales  of  coal  that  has  been 
mined.  The  statutory  minimum  royalty 
rate  of  12W  percent  for  surface-mined 
coal  has  been  in  the  law  since  August  4, 
1978.  and  the  regulatory  minimum 
royalty  rale  of  B  percent  (but  not  less 
than  5  percent  if  conditions  warrant)  for 
underground-mined  coal  has  been  in  the 
Federal  coal  lease  forms  since  1976  and 
in  the  regulations  since  1979.  Under  the 
FMC  and  Coastal  decisions,  the 
imposition  of  the  FCLAA  rates  on  pre- 
FCLAA  Federal  coal  leases  on  their  first 
post-FCLAA  anniversary  date  has  been 
judicially  approved.  If  these  rates  are 
changed  in  the  future  because  of  court 
precedent  or  amendments  to  FCLAA, 
the  Department  of  the  tnlenor  will 
address  those  changes  at  that  time.  If 
the  underground  royalty  rate  is  changed 
through  regulations,  the  Department  of 
the  Interior  will,  at  that  time,  address 
the  effect  of  the  royalty  rate  change  on 
already  readjusted  leases  with 
underground  coal  reserves. 

One  comment  stated.  "Because  it  is 
possible  that  the  Bureau  would  not 
deliver  the  new  terms  and  conditions  to 
the  lessee  until  nearly  two  years  after 
the  anniversary  date  (when  the  lessee 
would  be  required  to  commence 
payment  of  a  readjusted  rate),  the 
lessee's  account  would  be  in  arrears 
regarding  the  adtusted  rental  or  royalty 
without  his  knowledge. "  (Emphasis 
added.)  Since  late  19H4,  the  Bureau  of 
Land  Management  has,  by  internal 
procedure,  been  providing  the  initial 
notice  of  intent  to  readjust  to  the  lessees 
2  years  prior  to  the  anniversary  date  and 
the  notice  of  readjusted  terms  and 
conditions  6  months  pnor  to  the 
armiversary  dale.  Those  procedures 
remain  unchanged  by  this  final 
regulation,  except  that  the  notice  of 
readjusted  terms  and  conditions  is 
replaced  by  a  decision  transmitting  the 
readjusted  terms.  Moreover,  the  initial 
notice  of  intent  to  readjust,  which  is 
delivered  to  the  Federal  coal  lessee  2 
years  prior  to  the  anniversary  date, 
incorporates  the  regulations  regarding 
the  FCLAA  royalty  and  rental  rates. 
Accordingly,  Federal  coal  lessees  have 
been  afforded  substantial  advance 
notice  of  the  new  royalty  rates,  before 
the  anniversary  dale.  This  allows  the 
opportunity  to  forecast  future  impacts  of 
the  readjusted  royalty  rale  required  by 
FCLAA  and  to  plan  accordingly.  For 
these  reasons,  these  two  comments  were 
rejected. 
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Several  commenis  addres!*ed  the 
potential  bifurcation  in  the  appeal 
[Tiicess  thai  was  contained  in  the 
proposed  rulemaking.  One  comment 
Rlated.  "Clftarly.  BLM's  refusal  to 
dccommodate  a  lessee's  individual 
situation  upon  readjustment  deserves 
administrative  review."  The  intended 
meaning  of  the  proposed  rulemaking 
was  that  the  readiustmeni  decision 
consiiluled  the  final  action  by  the 
Bureau  of  l^ind  Management.  The 
provision  for  filing  objections  with  the 
Bureau  regarding  special  stipulations 
has  been  removed  as  addressed  above- 
Therefore,  no  bifurcation  remains  in  this 
final  rulemaking.  The  lessee  retains  both 
the  opportunity  for  administrative 
rpview  through  appeal  to  IBLA  and 
judicial  review  to  the  courts  having 
jurisdiction  over  the  leases. 

Several  comments  stated  a  desire  thai 
"agreements  to  post  bonds  to  protect  the 
interests  of  the  government  white  an 
nppeal  remains  pending  before  the 
courts  continue  in  full  force  and  effect." 
This  final  rulemaking  no  way  amends 
the  regulations  for  payment  of  rentals 
and  royalties  to  the  Minerals 
Management  Service.  However,  those 
readjusted  rentals  and  royalties  will 
now  be  due  and  payable  as  of  the 
effective  dale  of  the  readjustment, 
rfgnrdless  of  appeal  of  IBLA  or  the  filing 
uf  a  civil  suit.  It  is  the  Minerals 
Management  Service's  decision  whether 
to  require  payment  or  allow  lessees  to 
post  bonds  to  cover  the  accruing 
royalties  and  rentals  during 
administrative  appeal,  if  any.  If  the 
decision  is  made  to  allow  the  payment 
obligation  to  be  covered  by  a  Federal 
coal  tease  bond,  then  the  Bureau  of  Land 
Management  will  then  adjust  the 
^iffectcd  bond  in  accordance  with 
established  procedures- 
One  comment  stated.  'Bond  amounts 
require  the  exercise  of  judgment  in  both 
methodology  and  actual  calculation-  The 
amount,  factors  considered,  and  how 
these  factors  are  supplied  should  be 
subject  to  administrative  review  upon 
readjustment."  The  existing  regulations 
related  to  tionding  remain  unchanged  by 
this  final  rulemaking.  Those  regulations, 
and  Ihe  Bureau  of  Land  Management's 
nght  to  adjusl  or  increase  Ihe  bonding 
requirement  at  the  time  of  readjustment, 
were  addressed  by  the  Tenth  Circuit 
Court  of  Appeals  The  Tenth  Circuit 
specifically  upheld  as  reasonable  and  as 
within  the  discretionary  authority  of  Ihe 
Secretary  of  the  Interior  three 
readjustment  terms  not  specifically 
rc'quired  by  FCLAA;  one  of  those  lenms 
was  an  increased  bonding  requirement. 
Procedures  for  determining  the 
appropriate  amount  of  a  Federal  coal 


lease  bond  to  be  adjusted  periodically  to 
reflect  the  type  and  phase  of  ongoing 
operations,  if  any.  are  not  regulatory-  in 
nature.  Therefore,  they  are  not  set  forth 
in  any  regulation,  nor  will  they  be  in  Ihe 
future.  However,  formerly  informal 
procedures  were  made  standard 
procedures  for  the  bonding  of  all  Federal 
coal  leases  and  have  been  utilized  by  all 
Bureau  of  Land  Management  Slate 
Offices  since  December  13, 1965- 
Therefore,  this  comment  was  rejected. 
One  comment  stated  that  the  "Tenth 
Clicuit  language  in  Coastal  States 
Energy  merely  applies  to  that  lease." 
This  18  clearly  not  the  case.  While 
specifically  applying  only  to  the  Federal 
coal  leases  at  issue  in  these  r^ses.  the 
Tenlh  Circuit's  decisions  in  both  FMC 
and  Coastal  are  dispositive  of  the  same 
legal  issues  for  all  Federal  coal  lease 
readjustments  within  the  junsdiction  of 
the  Tenth  Circuit  This,  of  course. 
includes  increased  rental  and  royalty 
rales,  timeliness  of  readjustment 
decisions,  increased  bonding 
requirements,  the  deletion  of  the 
procedure  allowing  rentals  to  be 
credited  against  royalties,  and  the 
change  from  quarterly  to  monthly 
royalty  payments.  This  appears  to  be 
the  reason  that  several  lessees  have 
filed  their  judicial  challenges  in  Ihe  U.S. 
Distnct  Court  for  the  District  of 
Columbia— an  attempl  to  obtain 
conflicting  decisions.  The  Bureau  of 
Land  Management  believes  that  the 
Tenth  Circuit  s  decisions  are  disposibve 
of  all  of  the  more  than  150 
administrative  and  judicial  challenges 
that  have  been  taken  for  Federal  coal 
lease  readjustments  since  1981  and 
those  decisions  will  continue  to  be 
applied  to  all  Federal  coal  lease 
readjustments. 

One  comment  staled  that  "the 
proposed  eliroinaUon  of  review  of  the 
imposition  of  all  standard  lease  terms 
and  conditions  is  inconsistent  with  43 
CFR  3475.1.  This  rule  allows  for 
modification  of  standard  terms  or 
conditions  not  required  by  statute  or 
regulation"  The  provisions  of  the  Final 
Coal  Lease  Form,  that  have  been  in  use 
by  all  Bureau  of  Land  Management  Stale 
Offices  since  March  30,  1984  (see  49  FR 
12753).  are  all  required  by  statule  or 
regulation.  See  the  earlier  discussion  on 
the  Final  Federal  Coal  Lease  Form. 
Therefore.  {  3475.1  is  not  inconsistent 
with  this  final  rulemaking.  This 
comment  was  rejected- 
One  commeni  stated  that  '"DLM  has 
not  articulated  any  reason  that  the 
existing  provision  has  caused  any 
hardship  on  the  agency.  For  instance, 
have  substantial  amounts  of  accrued 
royalties  become  uncollectible  after 


appeals  are  decided"?"  As  of  (une  30, 
1986.  outstanding  accrued  rentals  and 
royalties  from  aU  readjusted  Federal 
coal  leases  totaled  approximately 
Sl34.615.OOD.  an  increase  of  $11,000,000 
in  Ihe  prexious  3  months,  with  an 
approximate  outstanding  interest 
balance  of  more  than  $20,000,000.  Of  the 
$134,615,000,  at  least  one  half  is  to  be 
relumed  to  the  affected  Stales  as 
payments  in  lieu  of  taxes.  It  is  estimated 
that  at  least  one  Federal  coal  lessee  may 
have  to  declare  bankruptcy  when  all  of 
its  appeals  have  been  exhausted,  a 
situation  that  could  have  been  avoided 
had  the  rentals  and  royalties  been  paid 
in  a  timely  manner  instead  of  having 
been  allowed  to  accrue  smce  the 
effective  date  of  the  readjustments. 
However,  Ihe  actual  factor  that  may 
result  in  a  declaration  of  bankruptcy  is 
not  Ihe  owed  rentals  and  royalties;  it  is 
the  interest  that  has  accrued  dunng  the 
administrative  and  judicial  challenges 
Some  of  this  interest  due  has  been 
accumulating  since  1981  As  a  result,  in 
one  State  as  much  as  $50,000,000  in 
owed  Federal  rentals  and  royalties  may 
not  be  fully  realized.The  poiential 
default  of  such  accruing  royalties, 
rentals,  and  interest  is  the  reason  for 
this  final  rulemaking.  For  this  reason, 
this  comment  was  rejected 

One  commeni  staled  that  "if  BLM  will 
retain  the  interest  regardless  of  whether 
the  protest  succeeds,  then  BLM  wilt 
have  an  incentive  to  delay  its  processes 
since  it  will  have  the  interest  value 
regardless  of  the  uSlimate  outcome  and 
that  interest  will  increase  over  tune." 
First,  the  Bureau  of  Land  Management 
does  not  retain  any  interest;  it  is 
payable  to  the  Treasur>'  of  the  United 
States,  The  Bureau  of  Land  Managemtn! 
has  absolutely  no  incentive  to  seek  a 
delay  in  the  payment  of  readjusted 
rentals  and  royalties  owed  the  Federal 
Government.  Second,  as  addressed 
previously,  especially  in  the  response  to 
the  comment  immediately  preceding  this 
one,  it  is  the  Federal  coal  lessees  that 
have  sought  the  delay  in  the  effective 
date  of  the  readjustments  through 
administrative  and  judicial  challenges 
that  continue  to  be  taken,  some  of  which 
have  been  pending  for  more  than  7 
years. 

The  same  commeni  further  stated  thai 
the  "problem  of  accrued  inlerest  may  be 
especially  acute  '  '  *  in  requests  for 
relief  under  Section  14  of  FCLAA.  30 
U.S.C.  209.  which  might  not  be 
processed  before  the  royalty  increase 
becomes  effective."  Requests  for  a 
royalty  rate  reduction  pursuant  to  30 
U.S.C.  209  are  totally  separate  and 
distinct  from  readjustraenls  of  Federal 
coal  leases  pursuant  to  30  U.S.C,  207(a}. 
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Such  royally  rate  reductions  are  sojght 
for  the  purpose  of  relief  from  the 
readjusted  royalty  rate  and  cannot  be 
made  part  of  the  readjustment 
document.  The  royalty  rale  in  the 
readjusted  lease  terms  and  conditions  is 
either  the  statutory  mimmum  of  12^ 
percent  or  the  regulatory  minimum  of  8 
percent  (but  not  less  than  5  percent  if 
conditions  warrant).  Royalty  rate 
reductions  are  gran'ed.  when  warranted 
under  the  conditions  set  out  in  30  U.S.C. 
209,  to  provide  relief  from  these 
statutory  and  regulatory  minimums.  This 
comment  was  rejected. 

This  Tmal  rulemaking  also  makes  it 
clear  that  the  notification  to  the 
Governor  of  the  affected  State  is  by 
copy  of  the  readjusted  terms  and 
conditions.  Elxistmg  §  345Mfc)(2)  has 
also  been  amended  editorially  to  reflect 
changes  made  in  this  final  rulemaking. 

The  principal  authors  of  this  final 
mlemaking  are  Pamela  }.  Lewis  and 
Allen  B.  Agnew,  Division  of  Solid 
Mmeral  Operations,  assisted  by  other 
field  and  Washington  Office  staff,  staff 
of  the  Division  of  Legislation  and 
Regulatory  Management,  all  of  the 
Bureau  of  Land  Management,  and  staff 
af  the  Office  of  the  Solicitor,  Department 
of  !he  Interior. 

It  is  hereby  deteiroined  that  this 
paiemakmg  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  no  detailed  statement  pursuant  to 
section  102[2J(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
L'SC,4332(2)(C)1  is  required. 

The  Department  of  the  Interior  has 
determined  that  this  document  ia  not  a 
major  rule  under  Executive  Order  12291 
and  that  it  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C  601,  el  seq). 

The  economic  impacts  of  this  final 
pjlemaking  will  not  exceed  the 
economic  threshold  of  Executive  Order 
12291  and  the  rulemaking  will  impact  all 
Federal  coal  lessees  equally,  regardless 
of  their  size. 

This  final  rulemaking  contains  no 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3507 

List  of  Subjects  id  43  CFR  Part  3430 

Coal.  Government  contracts. 
Intergovernmental  relations.  Mines, 
Public  Lands — mineral  resources. 
Reporting  and  recordkeeping 
requirements. 

Under  the  authority  of  the  Mineral 
Leasing  Act  (30  U.S.C  181,  ec  seq.).  the 
Mineral  Leasing  Act  for  Acquired  Lands 


of  1947.  as  amended  {30  U.S.C.  351-359). 

the  Multiple  Mineral  Development  Act 

(30  use.  521-531).  the  Surface  Mining 

Control  and  Reclamation  Act  of  1977  (30 

U.S.C.  1201,  etseq).  and  the  Federal 

Land  Policy  and  Management  Act  of 

1978  (43  U.S.C.  1701.  et  seq.].  Part  3450. 

Group  3400.  Subchapter  C,  Chapter  II  of 

Title  43  of  the  Code  of  Federal 

Regulations  is  amended  as  set  forth 

below: 

|.  Steven  Griles, 

Assistant  Secretary  of  the  Interior. 

August  25.  1988. 

PART  3450— {AMENDED! 

1.  The  authority  citation  for  Part  3450 
continues  to  read: 

Authority:  30  U.S.C.  181  et  seq.:  30  U.S.C 
351-359:  30  U.SC.  521-531;  30  USC  1201  et 
seq:  and  43  U.S.C  1701  el  seq. 

2.  Section  3451.1  is  amended  by 
rexnsing  paragraphs  (c)(2)  and  (e)  to  read 
as  follows: 

S  3451.1     R*«d|ustm«nt  of  Was*  terms. 

(c)  •   •   • 

(2)  In  any  notification  that  a  lease 
will  be  readjusted  under  this  subsection, 
the  authorized  officer  will  prescribe 
when  the  decision  transmitting  the 
readjusted  lease  terms  will  be  sent  to 
the  lessee.  The  time  for  transmitting  the 
information  will  be  as  soon  as  possible 
after  the  notice  that  the  lease  shall  be 
readjusted,  but  will  not  be  longer  than  2 
years  after  such  notice.  Failure  to  send 
the  decision  transmitting  the  readjusted 
lease  terms  in  the  specified  period  shall 
constitute  a  waiver  of  the  right  to 
readjust,  unless  the  delay  is  caused  by 
events  beyond  the  control  of  the 
Department. 

(el  The  Governor  of  the  affected  Slate 
will  be  sent  a  copy  of  the  readjusted 
lease  terms. 

3.  Section  3451.2(a).  [b).  (c).  and  (e)  are 

revised  to  read: 

3  3451.2    Notiflcatton  of  readjusted  lease 
terms. 

(a)  If  the  notification  that  the  lease 
will  be  readjusted  did  not  contain  the 
readjusted  lease  terms,  the  authorized 
officer  will,  within  the  time  specified  in 
the  notice  that  the  tease  shall  be 
readjusted,  notify  the  lessee  by  decision 
of  the  readjusted  lease  terms. 

(b)  The  decision  transmitting  the 
readjusted  lease  terms  and  conditions  to 
the  Ie8see(s)  of  record  shall  constitute 
the  final  action  of  the  Bureau  of  Land 
Management  on  alt  the  provisions 
contained  in  a  readjusted  lease  and  will 
be  provided  to  the  Ie8see(s)  of  record 
pnor  to  the  anniversary  date.  The 


effective  date  of  the  readjusted  lease 
shall  not  be  affected  by  the  filing  of  any 
appeal  of,  or  a  civil  suit  regarding,  any 
of  the  readjusted  terms  and  conditions. 

(c)  The  readjusted  lease  terms  and 
conditions  shall  become  effective  on  the 
anniversary  date: 

(e)  Regardless  of  whether  an  appeal  is 
filed  by  the  le8see(s).  all  of  the 
readjusted  tease  terms  and  conditions. 
including,  but  not  limited  to,  the 
reporting  and  payment  of  rental  and 
royalty,  shall  be  effective  on  the 
anniversary  date. 

(FR  Doc  HS- 21883  Filed  9-23-88:  ft45  am) 

BILUNO  COOC  4310-«4^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

(Docket  No.  FEMA  68091 

Suspension  of  Community  EligibHIty; 
Flood  Insurance;  Illinois,  et  al. 

AQENCv:  Federal  Emergency 
Management  Agency.  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP).  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  with  the  floodplain 
management  requirements  of  the 
program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  third  dale 
(■"Susp.")  listed  in  the  fourth  column. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  H.  Thomas,  Assistant 
Administrator.  Office  of  Loss  Reduction, 
Federal  Insurance  Administration.  (202) 
646-2717.  Federal  Center  Plaza.  500  C 
Street.  Southwest,  Room  416, 
Washington.  DC  20472. 
SUPPt^MEMTARV  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP).  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968.  as  amended  (42 
U.S.C.  4022),  prohibits  flood  insurance 
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coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
use.  4001-4128)  unless  an  appropriate 
public  body  shall  have  adopted 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in  this 
notice  no  longer  meet  that  statutory 
requirement  for  compliance  with 
program  regulations  (44  CFR  Part  59  et 
seq.).  Accordingly,  the  communities  will 
be  suspended  on  the  effective  date  in 
the  fourth  column.  As  of  that  date,  flood 
insurance  will  no  longer  be  available  in 
the  community.  However,  some  of  these 
communities  may  adopt  and  submit  the 
required  docimientation  of  legally 
enforceable  floodplain  management 
measures  after  this  rule  is  published  but 
prior  to  the  actual  suspension  date. 
These  communities  will  not  be 
suspended  and  will  continue  their 
eligibility  for  the  sale  of  insurance.  A 
notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in  the 
Federal  Register.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  dale,  contact  the  appropriate 
FEMA  Regional  Office  or  the  NFIP 
ser\  icing  contractor. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map.  The  date  of  the 

§  64.6    Ust  of  Eljgibto  Communities. 


flood  map.  if  one  has  been  published,  is 
indicated  in  the  fifth  column  of  the  table. 
No  direct  Federal  financial  assistance 
(except  assistance  pursuant  to  the 
Disaster  Relief  Act  of  1974  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's  initial 
flood  insurance  map  of  the  community 
as  having  flood-prone  areas,  (section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L.  93-234).  as 
amended).  This  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  In  the  last 
L,u'"mn. 

The  /Hministrator  finds  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified.  Each  conimunity  receives  a  6- 
month,  90-day.  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  For  the 
same  reasons,  this  final  rule  may  take 
effect  within  less  than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C, 


605(bl.  the  Administrator.  Federal 
Insurance  Administration.  FEX1A. 
hereby  certifies  that  this  rule  if 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  fioodplain 
management,  thus  placing  itself  in 
noncompliance  of  ^e  Federal  standards 
required  for  community  participation.  In 
each  entry,  a  complete  chronology  of 
effective  dates  appears  for  each  listed 
conynunity. 

List  of  Subjects  in  44  CFR  Part  &4 
Flood  insurance — floodplains. 
PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  54 
continues  to  read  as  follows: 

Authority:  42  U.SC.  4O01  et  s&q., 
Reorganization  Plan  No.  3  of  197B.  EO.  12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  lo 
the  table. 


stab 

Ucaton 

Comtnunily 
No. 

eileclive  deles  of  auttxinzalion/cancellation  o(  sale 
of  flood  insurance  in  (»mmunity 

Current  edectNe 
map  date 

Dale' 

Raglon       V- 
MlnMil  Con. 

versions 

llhnais 

MomnouUI.    cty    0l<    W9rrS(i 

Countjr. 
Bruce,  townsh*)  of,  Chippewa 

County, 

Joseph  County. 
Clark.   lownstMp   o(.    Mackinac 

County- 
Croton,  lonmship  o(.  Newaygo 

County. 
ERt  Raptdi,  vfllag*  o(.  Anlnm 

County. 
Evart    townshv    of,    Osceola 

County. 
Fatwia,    lownshO   of.    Fatmis 

County. 
GreentHiSh.        township       of, 

Alcona  County. 
HendncKs.  lownsTup  of.  Mack- 
inac County 
HouQ^lon,         townstiip         01, 

Hudson,  lownsfnf)  ol,  MscUnac 

County. 
Long  Lake,  towfiship  of.  Grsno 

Traverse  County 

Cotxny. 
Nannw.    townsinp    ol.    Dona 
Carty 

170678 
260375 
260509 
260759 
260468 
260699 
260610 
260761 
260001 
260806 
260799 
260807 
260762 
260716 
260686 

Apt  11.  1975.  Einerg  Sepl  30.  1988.  Reg  Sept  30. 

1986.  Susp 
Nov   25,  1986.  Emerg.  Sept  30.  1968.  Reg.  SepL 

30.  1986.  Susp. 
Apr  5.  1979.  Emerg  Sepl  30,  1988,  Reg.  Sepl  30. 

1968.  SUSP 
Apr  25.  1986.  Emerg  Sepl  30.  1988.  Reg.  Sepl  30, 

1988.  Susp 
Nov    26,   1986.  Enwrg   Sepl  30.  1986.  Reg.  Sepl 

30.  1988.  Suso 
Nov  3.  1976.  Ecnerg  Sepl  30.  1968.  Reg.  Sepl  30. 

t9l3<i.  Susp 
Dec    10.   1987.  Emerg    Sepl  30.  1988.  Reg.  Sepl 

30.  1988.  Susp 
Nov.   13,   1986.  Emerg    Sepl    30,  1988    Reg   Sepl 

30.  1968.  Susp 
Aug.  26.  1975  Emerg.  Sepl  30,  1988,  Reg  Sepl  30. 

1988.  Susp 
June  5.  1967,  Emerg  Sepl  30.  1988,  Reg  Sepl  30, 

1968.  Susp 
Apr   18,  1997,  Emerg  Sepl.  30,  1988.  Reg.  Sept.  30. 

1968,  Su.sp 
Aug   6,  1987,  Err,erg.  Sepl  30,  1988,  Heg   Sopl  30. 

1988.  Susp 
Nov    25.   1988.  Emerg    Sepl  30.  1988.  Reg    Sept 

30.  1988,  Susp. 
Apr.  13.  1987,  Emerg.  Sepl  30.  1988,  Reg  Sepl  30. 

1968,  Susp 
Apr.  16.  1987,  Emerg.  Sepl  30,  1966,  Reg  Sepl  30. 

1968,  Susp 

Sept  30. 1968 

Sepl  30. 1988 

Sepl  30, 1986 

Sept  30. 1988 

M«»9«n -■• 

Do 

Oo 

Oo 

Sepl  30.  1988 
Sept  30.  1988 
Sepl  30,  1968 
Sepl  30,  1968 
Sepl  30,  1988 
Sepl  30,  1988 
Sepl  30,  1968 
Sept  30,  1988 
Sept  30,  1986 
Sepl  30,  1988 
Sept  30,  1988 
Sept.  30.  1988 

Sept  30.  1988 

Sepl  30,  1988 

Sept  30  1988 

Oo 

Oo      

Oo    _ 

Oo 

Oo 

00 

00 

Oo       

00 

Oo 

Sept  30,  1988 

Sepl  30,  1968 

Sepl  30,  1988 

Sepl  30,  1966 

Sepl  30,  1988. 

Sepl  30.  1988 

Sepl  30.  1968 
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stale 

Localion 

No. 

Eltective  dates  of  aoBionzaion/cancelalioo  o<  sale 
01  Hood  aistfanoa  m  comminly 

CunrtaHedM 
mapoaia 

Oale> 

Do 

Do  .- 

Do 

Nofveil,   townsnio  o(    Jackson 

Cfjufry 
Osceola,  lownsh<>  of.  Osceola 

County 
Otsego.   townsTnQ  of    Allegan 

County 
Rat>ef   !owisNo  of   ctMOpewa 

County 

calm  Coontv 
RuOicor.    townsTip    of,    Huron 

County 
Setnia.    lowr.sn*o   ot,    Wextoni 

County 
Stronacn,    townsnip  ol.    Uano- 

tee  County 
Turner,     village     ot      Arenac 

County 
Unwn.  lownsntp  ot  Grand  Tra- 
verse Courtly 
Browefville       ctr,      o',      Todd 

Courtv 

260424 
260797 
260740 
2607B6 
260743 
260789 
260757 
260601 
260550 
260805 
270475 
390500 
390282 
390680 
550574 
550406 
550248 
5Wrt27 
5iC ■ 35 
«,5CJ  1 . 
550242 
550607 
550206 

>jly  28.  1382.  Emerg  Sept  30,  1988.  Reg  Sept  30. 

1988.  Sosp- 
Apr    4    1987    Err-erg  Sept  30,  1968.  Reg    Sopt  30. 

1988    Suso 
Sept   M    1983.  Emerg.  Sepl  30.  1988,  Reg.  Sept 

30.  1^168  Susp 
Dec     16     1386.  E.-norg.  Sept  30.    1988,  Reg    Sept 

30    1988.  Suso 
May  29,  1984   Emerg  Sept  30.  1968.  ReO-  Sept  30. 

1988   Sosp 
Dec    22.    1986.  Emerg    Sept  30,   1988,  Reg,  Sept 

30,  1988   Susp 
Apr   7    1986,  Emerg   Sepl  30    1988,  Reg  Sepl  30, 

1988   Suso 
Apr   13.  1987.  Emerg  Sept  30,  1988.  Reg  Sept,  30, 

1988,  Suso 
Oct  22,  1987.  Emerg  Sepl   30,  1968.  Reg  Sepl  30. 

1988.  Suao 
Apr   23.  1967   Emerg   Sopt   X    1988.  Reg  Sept  30. 

1968.  Susp 
Apr   16.  1974.  Emetg  Sepl  30.  1968.  Reg  Sepl  30. 

1988   Suso 
Dec    21,    1979,  Emerg    Sepl  30.   1988.  Rag.  Sapl 

30    '988   Suso 
Ji*ie  23,   1975    Emerg    Sept  30,   1988.  Reg.  Sapl. 

30.  1988  Suso 
June  3,  '981    Emerg   Sepl  30,  1988.  Reg    Sept  30. 

1968    Suao 
Fed    26,  '975    Emerj  Sept   30,  1968  Reg  Sepl  30. 

1968.  Suao 
July  24,  1975,  Emerg  Sepl  30,  1988.  Reg   Sepl  30, 

1988,  Suao 
July  10,  1975  Emerg  Sepl  X   1988,  Reg,  Sept  30. 

1988   Suae 
Ju^  25    1975,  Emerg  Sepl  30,  1988,  Reg   Sepl   30, 

1988   Suso 
May  14,  1975,  Emerg  Sepl  30.  1968.  Reg  Sept  30. 

'988   Suso 
Doc     ?3     '974    Emerg    Sept    30     1968.   Rag    Sepl 

30    '986,  Suao 
June  23.   1975,  Emerg    Sepl  X.   1968.  Reg    Sept 

30    1986   Suso 

Jan  22  1982  Emerg  Sepl  30.  1968.  Rag.  Sapt  30. 

1988.  Susp 
July  IB.  1975  Emerg    Sepl  3C    1988.  Hog  Sept  30, 
1968.  Soap 

Sept  30. 
Sept  30. 
SeptM. 
Sept  30. 
Sept  30. 
Sept  30. 
Sept  30. 
Sepl  30. 
SaptM. 
Sepl  30. 
Sapt  30. 
Sept  30. 
Sept  30. 
Sapl  30. 
Sept  30, 
Sepl  30. 
Sepl  30. 
Sepl  30. 
Sepl  X. 
Sep!  30 
Sept». 
Sept  30, 
Sept  30, 

tt^t^  ,.„, ., 

SiptW. 

SeptSO, 
Sept  30, 

Sept  30. 
Sept  30. 
Sepl  30. 
Sept  30. 
Sapt  30, 
Sept  30. 
Sept  30 
Sopt  30. 
Sepl  30 
Sepl  30. 
Sept  30. 
Sept  30. 
Sept  30. 
Sepl  30. 
Sepl  30. 
SeplM. 
Sepl  X. 
Sept  30. 
Sapt  30. 
Sept.  30. 

1888. 

1988. 

t«88. 

'968 - 

1988 

198a..._ 

1968 

1988. 

Oo 

Do 

1988 
1988. 

1988 

Do  - 

Do  

Do 

Mffinesota  

1988 

1988 _.- 

1988 
1968  

1968 
1986 
1988 

1966. 

Oo 

County 
Greer>wicri,    village    ol.    Huron 

Cou^^ 
Russia,      village     o«,      Sl>e(t)y 

County 
Birchwood     vliage    at     Aaalv 

txjm  Coun% 
CrxjOeray      village     Dt      Sayer 

County 
Edgar     village     ol      Maratnon 

Coi#iN 
Ma<ler^  Rcjcfc    village  al    '^^vce 

Coix«y 
Oaxlield.   v«age   ol,   Fond   Ou 

Lac  County 
Plain,  v«age  of  Sauk  Coun% 

fleedsville      nllage     o!      Man- 
itowoc County 

Wild    Rose     village    ot.    wai*- 
snara  County 

Wonewoc,    vtllage    :?l     Juneau 
County 

1966 

1988 

1988 

1988 

Oo     

Aiscorsm    

1966 
1968 

Do 

1988 

1988 

Do 

Oo 

Do 

Do  

Oo 

Do 

1968  , 

1968  

1968     ^ 

1988 

1988. 
1988   ...  . 

1988 
1988 

1986 
1988 
1988. 
1988 

RegwnX 

Aashin^oo 

Lmd.  ttjwn  ol   Adams  County 

AasOtucna,    town    of.    Adants 
County. 

Sjrjixn 
530006 

Mai  2t.  1975.  Emetg  Sepl  30.  1986,  Reg   Sept  30 

1988.  Suap 
Dec-  26.   1975    Emerg.  Sept   30,   1988,  Reg,  Sepl 

X.  1968    Sosp 

Sepl  30. 
Sepl  30. 

1966 

Sepl  30. 
Sept  30. 

1968 

Region           t— 
»egula/  Cc^- 
vefsioos 

Mane 
Regkxill 

Damenscotla,  lown  ot,  uryajin 
County 

230216 

Fet.  4.  1976,  Emecg.  Sepl  30,  1988,  Reg  Sepl  30, 
1988,  Suap 

Sept  W. 

1988 

Sapt  30. 

1988 

New  Yart 
Region  III 

Seneca  Nation  o'  indwns,  Cat- 
taraugus County 

361591 

Fop  24,  1977,  Emerg  Sept  30,  1988,  Reg  Sapt  X. 
1988.  Suap 

Sapt  30. 

1988  

Sapt  30. 

1986 

^efinsyVariM 

County 

421046 
422163 
421344 
422168 
421327 
240087 
425365 
515521 
421343 
421158 

Nov    19.  1975.  Emerg   Sepl   30.   1988.  Rag    Sapl 

30    1988   Suso 
June  9    1975   Emerg   Sepl   30   1968,  Hog  Sect  30 

1988    Susp 
Aug  21    1975  Emerg  Sept  30.  1968.  Rag  Sep!  30. 

1988,  Suso 
Dec  6.  1975,  Emerg  Sept  30,  1988,  Reg.  Sept  30. 

1988   Suso 
Mar    8.  1977    Emerg    Sepl    30.  1968.  Reg  Sept  30. 

'988    Suso 
Dec    3    '971    Emr?rg    Mar    15.  1978.  Reg  Sept  30. 

1988   Suso 
Mar    19.  1971    Emerg    Jury  7    1972    Reg   Sept.  X. 

'988,  Suso 
June  19.  1970,  Emerg  Ooc   11,  1970  Reg  Sapt  30. 

1988,  Suso 
May  28.  1975.  Er>e>9  Sept  30.  1988.  Reg  Sepl  30. 

1988.  Susp 
Ac»    15.  1974.  Emerg  Sept  30,  1988,  Reg  Sopt    30 

1988,  Susp 

Sapl». 
Sapt  30. 
Sapl  30. 
Sapt  30. 
Sept  30. 
Sept  30. 
Sept  W, 
Sapt  30. 
Sept  30. 
Sept  30. 

1988 

Sapl  X. 
Sapt  30, 
Sapl  30. 
Sapl  30. 
Sepl  30. 
Sepl  30 
Sept  30. 
Sapt  30. 
Sepl  3a 
Sepl  30. 

1988 

1988 

1988. 

County 
Lincoln,   lownsfvo   o<,   Bedford 

County 
Mancnester       tcmrvt^       of 

Wayne  County 
Pteasantviae,  tx:ifougn  of   Bed 

tOfd  County 

Baltimore     aty    01     independ- 
ance  County 

County 
Big  Stone  Gap   town  ol   Wise 

County 
Uberty,    townano    ol,    Bedtortt 

Coun^ 

Norttiampton  County 

Oo 

1988 

1968 

Oo 

1988 

1968 

Marvland       - 
.  Tgirua 

1988 

1988 

1988 

1988 

1988 
1968 
1988 
1968 

Do 

1968     -    , 

1988 
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Community 
No 


Etiecttve  dates  ot  auttionzation/cancellalion  ol  sale 
01  Hood  insurance  in  communiry 


Current  effective 
map  date 


Region  IV 

A.atjama 

Georgia 

Do 

Kentucky 

Nonti  Carolina 

Do 

Soulti  Carolina. 

Do  

RegloiiV 


Oo 
Do. 

OOP 

Do.. 

IHlnots.. 


Regkm  VI 

Arltansas 

Louisiana 

New  Mexico.  -. 

Do 

Texas 

Oklalioiiia 


RagionVIII 
Cotofado 


Oo 

Oo 

Soulh  Dakota 
<IX 


Calltoniia 

Region  X 

lOaKi       


Do  

Oregon  

Washmglon... 

Do 

Do 

Do 

Oo 

Do 

Do 


Cnoctaw  County,  umncoiporat- 

ed  areas, 
Brantley  County,  unincorporat- 
ed areas 
Wayne  County,  unmcorporalad 

areas. 
Serea.  city  ol.  Madison  County- 
Stokes  County,  unincorporated 

areas. 
GreenstXKO.   city   of.    GuiHord 

County. 
Easlovar.   toam   ol,    Richland 

County. 
Myrtle  Beacti.  city  ol.   Hony 

County 

lrD()uaa  County,  unincorporat- 
ed areas. 

Momson,  oty  ol,  Whiteside 
County, 

Woodland.  vWage  of.  Itoquois 
County. 

MiddleliekJ.  valage  ol.  Geauga 
County 

Paulding.  vWlage  of.  Paukloig 
County 

Watseka.  city  ol.  Iroquois 
County 

Horseslioe  Bend,  aty  ot.  tzafd 

County 
Livmgslon  Pansh,  unncoiporat- 

ed  areas 
Monarly,     city     ol,     Tonanca 

County 
Dayton,  dty  of.  Litierty  County 

Roscoe.  city  01.  Nolan  County 

Mianii,  city  ol.  Ottawa  County  ... 


Taller   County,   unincorpofalad 

areas 
Woodland  Park,  town  ol.  Teller 

Couity. 
Wesanlnster.   city   ol.   Adams 

and  Jolferson  Counties. 
Aberdeen,     city     of.     Brown 

Coiaity- 

Oaseil  Hoi  Spnngs,  city  ol 


Mountain      Home,      city      of, 

Elmore  County 
Soda  Sonngs.  aty  of.  Caribou 

County 
Troutdale.  city  ol.   Muttnomah 

County 
Almira,  town  ol.  UncMtn  County 

Davenport    dty    ot.     Lincoln 

County 
Eplvata.  dty  of.  Gram  County ... 

Lincoln  County,  unincorporated 

araas- 
Odessa.     lowm     ol.     Lmooln 

County. 
Spragua.     oty     <7f.      Lincoln 

County 
Wiltxir.  town  ot.  Liricoln  County 


010310 
130012 
130417 
210156 
370362 
375351 
450173 
450109 

170731 
170691 
170619 
390192 
390438 
170297 

0SO256 
220113 
350063 
460440 
461558 
400157 

080173 
08O17S 

oeoooa 

460007 


160058 
160193 
410184 
530107 
530109 
530051 
S30106 
530111 
S30113 
530114 


Sept  25,  1974.  Emetg  Sept  30.  1986.  Reg,  Sepl 

30.  1968,  Susp 
Aug.  13,  1975,  Enieig.  Sapt  30.  1988.  Reg.  Sept  30. 

1988,  Susp, 
Dec  31.  1975.  Emerg  Sepl  30.  1986.  Reg  Sepl 

30.  1988.  Susp 
Apr  22.  1975.  Emerg  Sepl  30.  1986.  Reg  Sept  30 

1988.  Suso 
Dec.  11.  1979.  Emerg  Sepl  30.  1966.  Reg  Sept 

30.  1968.  Susp 
Apr.  3.  1970.  Emerg  July  3.  1978.  Reg.  Sepl  30. 

1968.  Susp. 
June  26.  1975.  Emerg  Sepl  30.  1968,  Rag  Sepl 

30,  1968,  Susp. 
Oct  15.  1971,  Emerg  July  5.  1977.  Reg.  Sepl  30. 

1988.  Susp 

Dec    17.  1973.  Emerg    Sept    30.   1966.  Reg   Sept 

30.  1966.  Susp- 
Momson.  city  ol.  Emerg  Sepl  30.  1988.  Reg  Sepl 

30.  1968.  Susp 
June  25.  1975.  Emerg    SefTl   30.  1988.  Reg,  Sept 

30.  1968.  Susp 
Mar  10.  1975.  Emerg  Sept  30,  1988  Reg  Sepl  30, 

1986.  Susp 
May  6.  1975.  Emetg  Sepl  30   1968  Reg  Sept  30. 

1968.  Susp 
Dec.  10.  1974.  Emerg.  June  15.  1979.  Reg.  Sepl  ». 

1968.  Susp. 

July  2.  1975.  Enwrg  Sepl  30.  1966.  Rag.  Sept  30, 

1968.  Susp 
May  20.  1977.  Emerg  Sept  30.  1986.  Reg.  Sepl  30, 

1966,  Susp 
Mar  31.  1975.  Emerg  Sept  30.  1986.  Reg  Sept  30. 

1986.  Susp- 
Mar  19.  1975.  Emerg  Sepl  30.  1968.  Reg.  Sept  30. 

1986.  Susp 
Aug  13.  1979.  Emerg  Sepl  30.  1968.  Reg.  Sept  30. 

1966.  Susp 
Nov  29.  1974.  Emerg  Dec   16.  1960.  Reg  Sept  30. 

1966.  Susp 

Sepl  24,  1976,  Emerg   Sept   30,  1986,  Reg  Sapl 

30.  1988.  Susp 
Apr.  23,  1975.  Emerg,  Sept  30,  1988.  Reg  Sept  30. 

1966.  Susp 
July  13.  1973.  Emerg  Sept  30.  1968.  Reg.  Sept  30. 

1988.  Susp 
Apr   9.  1973.  Emerg.  June  1,  1978,  Reg,  Sepl  30, 

1968.  Susp. 

June  30.  1975.  Emerg  Apr,  2,  1979,  Rug  Sapt  30. 
1988.  Susp. 

May  27,  1975,  Emerg  Sepl  30,  1986,  Reg  Sept  X, 

1988,  Susp, 
July  9,  1976,  Emerg   Sept,  30,  1988,  Reg.  Sept    30, 

1966,  Susp. 
June  13,  1974.  Emerg   Sept    30.  1966.  Reg    Sept 

30.  1988.  Susp 
July  8.  1977.  Emerg  Sept   30.  1968.  Reg  Sept  30. 

1986.  Susp 
June  19.  1975    Emerg,  Sepl  30,  1988,  Reg   Sept 

30,  1986,  Susp 
July  18,  1975,  Emeig  Sept  30,  1986,  Reg  Sepl  30. 

1986  Susp 
Apr  2.  1975  Emerg  Sept  30.  1968,  Reg   Sept  30. 

1988.  Susp 
May  16.  1975,  Eme-g   Sept  30,  1988,  Reg  Sept  30. 

1968.  Susp 
Mar  27.  1975.  Emerg  Sept  30.  1968.  Reg  Sepl  30. 

1986,  Susp 
May  14,  1975,  Emerg  Sepl  30  1988,  Reg  Sepl  30. 


Sept,  30, 

Sepl  30, 
Sept  30, 
Sepl  30, 
SepL  30, 
Sept  30, 
Sept  30, 
Sept.  30, 

Sept  30, 
Sepl  30, 
Sepl  30. 
Sepl  30, 
Sept  30, 
Sapl  30, 

Sapt  30, 
Sepl  30, 
Sepl  30, 
Sepl  30, 
Sepl  30, 
Sepl  30, 

Sepl  30, 
Sept  30, 
Sepl  30, 
Sepl  30, 

Sapt  30, 

Sepl.  30. 

Sepl  30. 
Sept  30. 
Sept  30. 
Sept  30. 
Sepl  30, 
Sept.  30, 
Sept  30. 
Sept  30. 
Sepl  30. 


Sept  30.  1968 

Sept  30.  1988 

Sepl  30.  1966 

Sept,  30,  1968 

Sapl  30.  1988, 

Sept  30,  1986 

Sept  38,  1988, 

Sept,  30  1986 


Sept,  30.  1986 
Sept  30.  1988 
Sept  30,  1968 
Sepl  30.  1966 
Sepl  30.  1966. 
Sepl  30,  1988 


Sapt  30.  1888 

Sept.  30,  1988. 

988 '  Sepl  30,  1986 

Sept  30  1986 
Sept  30.  1986 
Sepl  30.  1986. 


Sept  30.  1988. 
Sepl  30.  1968. 
Sept.  30.  1988 
SepL  30.  1988 

Sept  30.  1988 


:j 


Sept  30.  1968 
Sepl  30.  1968 
Sept  30.  1986, 
.  Sepl  30.  1988. 
,i  Sepl  30.  1988, 
,|  Sept  30.  1968 
.1  Sepl  30.  1988. 
I  Sept  30.  1968. 
;  Sept.  30.  1986 


Sept  30.  1988 


te  certain  Federal  Assistance  no  kxiger  Available  in  Special  Flood  Hazard  Areas 

t  lot  reading  lourtti  column  Emerg  — Emergency  Reg  — Regular  Susp  — Suspension. 
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Harold  T.  Duryea. 

A.fminisirctor.  Federai fnsunmce 

AJ.rKn.sCrution. 

Issued  Sf-ptember  21,  1988, 
:FR  Doc  8»-21895  Filed  9-23-88:  845  am] 
BILUNa  COOC  t7ta-3t-ll 


44  CFR  Part  64 
[Docket  No.  FEMA  68101 

List  of  Communities  Eligible  for  the 
Sale  of  Rood  Insurance;  Oklahoma  et 

al. 

AQENCY:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

SUMHARY:  This  rule  lists  communitips 
participating  m  the  National  Flood 
Insurance  Program  (NFIP],  These 
communjlies  have  applied  to  the 
program  and  have  agreed  to  enact 
certain  floodplam  management 
measures.  The  communities' 
participation  in  the  program  authonzes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFEcnvE  dates:  The  dates  listed  in  the 
fourth  column  of  the  table. 
ADDRESS:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  National  Flood  Insurance  Program 
(NFIP)  at:  P.O.  Box  457.  Lanham. 

$  64.0    List  of  silgft}!*  communmM. 


Mar>!and  20706.  Phone    i80n]  f>3ti-74I8. 
FOR  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration.  (202) 
646-2717,  Federal  Center  Plaza.  500  C 
Street  SW..  Room  416,  Washington.  DC 
2(M"2. 

SUPPLfMENTARV  INFORMATION:  The 

National  Flood  Insurance  Program 
(NTIP).  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplam  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  Hooding, 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP. 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Director  of  the  Federdl 
Emergency  .Management  Agency  has 
identified  the  specidl  flood  hazard  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  flood  map.  if  one 
has  been  published,  is  indicated  m  the 
sixth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published,  section  102  of  the 
Flood  Disaster  Protection  Act  of  1973.  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 
federally  related  financial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  area  shown 
on  the  map 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 


public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
use.  553(b)  are  impracticable  and 

unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
60.5fbl.  the  Administrator,  Federal 
insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rale  provides  routine  legal  notice 
slating  the  community  s  status  in  the 
NTIP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance  and  floodpUins. 

PART  64— {AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Autiiority:  U  U.S.C  4001  et  seq  . 
Reon^anizatinn  Plan  No.  3  of  1978.  F,.0.  12127, 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
community.  The  entry  reads  as  follows: 


State  and  location 


Convnu- 
nrty  No. 


EflecSva  dates  ol  auttxyga&on/canoelisiton  of  sale  of  flood  insurance  €\ 
oofTwmntif 


Current 

eftecuve  map 


Okla^ofT1a  ^^elawa^e  County,  unincorporated  i 

Iowa   Irwin,  ciTy  erf,  Shelby  County      . 


New  vorv 

Aibton,  rtlage  ol,  Orleans  County.. 


R«:niwa,  lown  of,  Tioga  Counry         ■  ,  ,,■■ ■ 

iowa.  Aafl  Lake,  city  of  Sac  Cottnry 

Louisiana,  Atxta  Sonngs.  lOwn  of   St   "'"amr^.Ty  Pansn 

West  Virginia 

Manon  County   unvy:orporated  areas        __„__, 


Pax.  lown  0'  Fayetie  Courty  _„ 

Pennsytvana  Shohoia,  lownsn<)  of  P*e  Coofrty.- 
Pkx<da  ManJee  County,  untnconxraied  areas  ...„ 
Arkansas   Bentor  County  untncorxxxated  areas.... 


Gecgta   Barrow  County  unmcorpof^ated  areas. 

Sort<  Carolina   Granrte  Fgtts,  town  of  Calcfweil  Courrty 

Pennsytvania   ^ortsville,  bofougn  of   SuHfvan  Courty 

North  Caronna  Halifax  County   unirxiorporated  areas    ... 

Virginia  Wirylsor  lown  of   isle  o'  Wight  County  


400502 
190249 


360641 
36t2te 
190604 
220! 99 

540097 

540032 

421969 

120103 

050419 
130497 

370414 
420811 

370327 

510295 


Aug   2,   1968    Emerg       __. , „„ . 

May  1,  1975.  Emerg .  Aiy  18,  IMI.  Reg..  Jivw  3.  1968.  SiNp.;  Aug.  1. 
1988  Rein 

Silav  11.  1976,  Emerg.  Nov  30.  1979.  Reg.  May  17.  1986.  Susp..  Aug.  2. 

1968.  Rem 
Aug.  10,  1976.  Emerg  ■  "ay  '5,  1985,  Reg.  June  15.  1988.  Susp.  Aug.  2. 

1968.  He»n 
Aug,  7    1975.  Emerg,  Scot    ',  1986.  Reg,  June  3.  1988.  Susp.  Aug   2. 

1968.  Rem 
Ju»¥  16.  1975.  Erwg    May  '7    laea.  Rog     May  ' ',  i->66,  Susp.  A;,g   2. 

1968.  Rein 

Aug   21.  1977.  Emerg..  July  4.  1968.  Reg..  July  4.  1968,  Susp.  Aug.  1. 

1988.  ne<ri 
JuN  9.  1975,  Emerg.  Mar    16.  1988.  Beg.;  Mar   16.  1966,  Susp.;  Aug  3. 

1988.  flein 
Aug    7,  1975,  Emerg.,  July  15.  1968.  Reg..  Joty  15.  1988.  Susp.;  Aug  3. 

1988,  Rem 
Apr    1    1976   Emerg.  May  4.  1968.  Reg^  May  4.  1966.  Sutp.;  June  24. 

1968.  Rem 

Apr  29,  1988.  Emerg - ._ „ ,„ 

Aug  9,  1968.  Emerg  ..^___. .    ,  ,„. __, 

do        ,„_, „ ™...™„„...™_™ 


Apr   21.  1975,  Emerg.  Mar.  1.  1987.  Reft,  Mar.  1,  1987,  Susp.;  Aug  11. 

1968,  Re«n 
f«jv    22,  1976,  Emerg.  May  5.  1981,  Reg     July  4.  1988    Susp,  Aug    12. 

1988  Retn 
Aug    n    1968   Emerg    , , 


Mar  3.  1961 
July  16.  1961. 


Nov.  30. 1079. 
May  15,  1965 
Sept.  1.  1966. 
May  17.  1988 

July  4,  1986, 
Mar.  16.  1988. 
July  15.  1968 
May  4.  1988 
Oct  18.  1977. 


Mar.  1.  1967. 
May  5.  1961 
Apr.  IS.  1977 
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Stale  ana  location 


I   Commu-    I    Etfective  dates  of  authonzabon/ cancellation  ol  sale  o4  flood  nsurance  In 
,  mty  No  community 


Currem 

oftectrve  map 

date 


New  Yortt 

Scriba.  town  oi  Oswego  County. .. 


Aadison,  ullage  oi,  Slueben  County.  > 


Uonn  Carolina  Stamonburg  ic7¥m  of.  Witson  County. . 
Tennessee  Dover,  town  or  Stewart  County  „ 


Wisconsin  Brol^aw.  village  ol  Mafatlx>n  County 

North  Canjima  Enfield,  town  of.  Halifax  County.. 


Pennsy^rama 

East  Franklin,  township  ol,  A/mstrong  County.. 


Londor>derTy.  township  of.  Chester  County. — 

Marytand:  Berlin,  town  of.  Worcester  County.^ 

New  VorV:  Brockpori.  vWage  ot,  Monroe  County— 

towa,  EasI  Perv,  city  ot,  Madison  County 

Oklahoma. 

Allen,  town  of.  Pontotac  County 

BervHrgton.  town  of.  Bryon  County 

B*lhng8,  lown  ot.  ^*Ob^e  County , 


Texas  Lumoenon,  city  of.  Hardm  County.  

Oiilahoma  Covmgton,  lown  of,  Garfietd  County... 


North  Carolina.  Eton  College,  town  of,  Alamance  County... 
Arizona*  LrtchfteW  Park,  city  of,  Mancopa  County 


360663 

360762 

370371 
470237 
550247 

370115 

421305 

421484 
240141 
360411 
190450 

400174 

400260 

400347 

481111 

400362 

370411 
040128 


SepL  15.  1975.  Emerg.;  SepL  16.  1982.  Reg ,  June 

12.  1968.  Reia 
Jan.  9.  1974.  Emerg.  June  15,  1981,  Reg.  May  17, 

1988,  Rem 

Aug,  19.  1988.  Emerg  ..„ 

do. 


15,  1988.  Susp.;  Aug 
1988.  Susp.  Aug  12. 


'■  Jan.  16,  1975,  Emerg.;  June  1.  1968,  Reg.:  Jurte  1. 
1986.  Rem 
Aug  7.  1975.  Emerg_;  June  25,  1976,  Reg:  July  4. 
1988,  Rem, 


Apr.  22.  1975.  Emerg.  Apr    5.  1988,  Reg.  Apr    5. 

1988,  Rem 
Dec,  12,  1974.  Emerg..  Apr.  5,  1986,  Reg.;  Apr    5. 

1088.  Rem. 
Mar.  21,  1978   Emerg..  Sept.  18.  1986,  Reg.;  Sepl 

29,  1986.  Rem. 
Aug  4.  1975,  Emerg.  Apr  23.  1982.  Reg  ;  May  17 

1966.  Rem 
Apr.  25,  1977,  Emerg^  Feb.  l.  1987,  Reg.  June  3. 

1988,  Rein 

Sept  26.  1975  Emerg  :  Nov  30,  1982.  Reg  .  Aug  4 

1988,  Rem 
Oct  23.  1960.  Emerg .  Aug  19.  1985.  Reg..  Aug  4. 

1988.  Rem. 
Sepl.  8,  1963.  Emerg.;  June  19.  1985.  Reg.  Aug  4. 

1988.  Ram. 
May  8.  1979.  E.merg.,  May  8.  1979.  Reg..  May  4, 

1988.  Rem 
June  30.  1975.  Emerg.  May  1.  1985,  Reg,  Aug  4, 

1986,  Rein 
liter.  10.  1968.  Emerg. 


1906.  Susp:  Aug  19. 

1 988    Susp     Aug   22.  , 

1968.  Susp.  Aug  24 
1986.  Susp.  Aug.  24. 
16.  1986.  Susp.  Aug 
1986,  Susp  ;  Aug  29, 
1068.  Susp.;  Aug.  28. 

1988,  Susp..  Aug  22. 
1968.  Susp.  Aug  22, 
1988.  Susp.;  Aug.  22. 
1968,  Susp.  Aug  22. 
1986,  Susp  .  Aug  24. 


Sept  16. 

1962 
June  16,  1961. 

I  Oct  19.  1975. 
Dec.  9.  1977 
June  1.  1088 

June  25.  1988 


Aug  19.  1066.  Emerg,,  Aug  19.  1988.  Reg... 


Apr  5.  1988. 

Apr  5.  1988. 

Sept  18. 

1966. 
Apr  23.  1962 

Feb.  1.  1967, 

f^ov.  30,  1982 
Aug.  19.  1985 
June  19,  1985. 
Dec  IS.  1977. 
'  tulay  1.  1986 

i  Apr.  IS.  1968 


RagkMi  I    MMmat  Converakm 


New  Hampshire:  Middieton.  town  of.  Stafford  County [      330022     Aug  1.  1988,  suspension  withdrawn. 


Aug  1. 1968. 


VI 


Texas:  San  Augustine  County,  unincorporated  areas. .. 


481163     Aug  1.  1988.  suspension  withdrawn... 


Aug.  1.1968. 


Mairte:  Macfeson,  Rwn  of,  Somerset  County.„ 


Region  I  _  Regular  Cowveralona 

230126  I  Aug  1.  1 


.  suspertsion  withdrawn. .. 


Aug.  4,  1968 


Regton  III 


Perinsylvafva 

Glasgow  txxough  of,  Beaver  County  

Souttiampton,  township  of.  Cumberland  County... 

South  Newton  township  of.  Cumberland  County. 

Tuipehocken,  townsfup  of.  Berk*  Courtty 

West  Carroll,  township  of.  Camtxia  County 

West  Virgmta:  Berkeley  County,  untncorporaled  areas. 


420112 

421587 
421566 
421115 
421449 
540262 


1,  1966.  Suspension  witfxlrawn. . 


Aug.  4.  1» 
do. 


I,  suspension  wMhdrawn. . 


Aug.  4. 1988. 

Da 
Da 
Da 

Da 


RaglonlV 


Ftonda-  Union  County,  unincorporated  areas... 
Georgia.  Fayetteville.  city  of.  Fayette  County. .. 
Mississippi. 

Copiah  County,  unirK:orporated  areas 


Georgetown,  lown  q*.  Copiah  County  ,. 


120422 

130431 


280221 
280045 


Aug.  4.  1966.  suspension  wittidrawa .. 


Aug  4.  1988. 
Do. 


Oa 
Da 


titttiofs!  lemom.  vMage  of.  Cook  County....- „ 

Mrnr«esola  Wnght  County.  unir>corporated  araa 
W'sconsin  Cassvdle,  viltage  of.  Grant  Couniy.. 


170117 
270634 
555548 


Aug  4, 1968.  suspension  withdrawn.  _ 


Aug  4. 1968. 
Da 
Da 


Colorado:  BouUer.  city  ot.  Boulder  County. . 


060024     Aug.  4.  1988,  suspension  withdrawti. .. 


^^4.1968. 


Cafifomia: 

Kings  County,  unincorporaied  areas 


060086  I  Aug.  4. 


.  suspension  withdrawn. . 


Aug.  4,  1968. 
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Su.te«>dioca»o                                 ^SrST 

Etfedive  dales  of  authonzation/canc«MalK>n  of  sate  of  'lood  insurance  n 

Curreni 

effecbye  map 

dale 

Natonal  Oty.  aty  or.  San  Oego  County 060293 

Do 

Oegor  Pilol  fltx*.  aty  oJ  umaljlla  County  .. 
Wasfwigtoo  Rrtzvifle.  city  ot.  Adams  County  „ 


410212     Aug  4.  1968. 
53000$     do 


Aus-  4.  loes 
Da 


Connecticut; 

Cornwall,  town  of,  ljtchfte«  County. . 
Sharon,  town  of.  Ijtct^fteld  County. 


09004S 
0S0053 


Aug.  16.  1988. 
do 


Au»  16.  1986 
Oo. 


New  Yarlr- 

Camden,  village  of,  O>ei0a  County 

Spring  Valley,  village  of,  Rockland  County. . 


380993     Aug  18.  1966. 
365344     do 


Aug-  16.  1968 
Do 


Pennsylvana:  Clay.  Xomnt^}  of,  Huntingdon  Coiflity, ., 


421667    Aug  16,  1966.  luapanliDn  Mtidnan... 


Al«  16.  1968. 


Mocri  Carolina, 

Asne  County  unincorporaled  I 
Lenoir,  city  of.  Caldwell  County, ., 


west  Jefferson,  town  of.  Aatte  County... 


370007  Aug  18,  19 
370040    dtt 

370008  do. 


Aug.  16.  i» 
Do 
Do. 


Winnesola  Austin  city  of  Mower  County 

Oriio  Dartivv'He  village  o'  Pichaway  Cowity— 

Wisconsin 

Coitax.  village  Cf   Dunn  County    

Oxford,  village  ol,  Marquene  County. 


275228 
390712 


550120  do.. 
550288  do... 


Aug.  16.  i» 
Do 


Oo 

Do 


Rsglonvn 

Kansas 

ArwoorJ    ratv  -»*    Riiwt.ry^i  Cof.nrv                          

200200 
200016 
310397 

Atig  16,  1966  fluapfmiMm  «««rthffc^|ffiw 

Aug.  16,  19&e. 

Cokxado  B'oomfield.  city  of  Boukler  County  „ 

yo"  lana 

Missouia  Cotjpry,  unmccporaled  areas 

Mis«ouia.  ctty  0*.  Mtssoula  County 


30004a 

300040 


Aug.  16, 1968,  auapanaKin  nwidraiMt  „ 


Aug  16.  isae 


Oo 
Oo. 


Cauiomta:  Tfwwty  County,  incorporated  areas.  _ 


060401     Aug^  16.  1968.  suspension  wHhdrawn., 


Au»  16,  1988. 


Oregon 

Cotumbia  County,  unmcorporaled  areaa.  _ 
Descrnjles  '3ountv  


Scappoose  ctT>  of  Co<umoia  County... 
vernonwi,  aty  of.  CotumOta  County 


410034 
410055 
410030 
410041 


Aug.  16,191 
do 


Aug.  16.1988 
Da 
Oa 
Do. 


Mclhigan:  Bemen.  toian  of.  Berrien  County. . 


.......^..       260733     Aug.  16,  1966.  auspension  wNhdrMm.  _ 


J  Aug.  16.  1966. 


Oregon   Spray   aty  of,  Wheeier  County  . 


410246     Aug  16.  1986,  luaper^Sion  withdrawn.  . 


Aug.  16.  1988. 


Code  for  reading  fourm  cciumn  Emerg  — Emergency:  Reg.— Regular  Susp  — Suapenfcon;  Rem  — flocn»taiemer« 
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Issued:  September  21. 1988. 
Harold  T.  Duryee, 

F-  \:rru:  l:;stirance  Administration. 

\V^  Dor  a8-21896  Filed  9-23-68;  8:45  amj 

BILUMO  COOC  e71C-31-« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  80 

I  PR  Docket  No  86-424;  FCC  88-205;  RM- 

S166I 

Maritime  Services;  Amendment  of  the 
Maritime  Services  Rules  To  Allow 
Ships  To  Use  406.025  MHz  Emergency 
Position  Radlobeacons  for  Distress 
Alerting  and  Search  and  Rescue 
Functions 

AGENCY:  Federal  Commuiucations 

tj  rrin^jssion. 

action:  Final  rule. 

summary:  This  rule  allows  the 
voluntary  use  of  406.025  MHz  emergency 
radiobeacons  by  ships  for  distress 
situations.  This  action  was  initiated  by  a 
petition  for  rulemaking  filed  by  the 
National  Oceanic  and  Atmospheric 
Administration.  The  effect  of  this  rule  is 
to  permit  ships  lo  voluntarily  carry 
emergency  position  indicating 
radiobeacons  which  are  monitored  by 
satellites  participating  in  the  COSPAS/ 
SARSAT  system. 

EFFECTIVE  DATE:  October  24. 1988.  The 
incorporation  by  reference  of  certain 
publicatinns  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federdl 
Register  as  of  October  24. 1988. 
ADDRESS:  Federal  Communications 
f.nmmtssinn.  1919  M  Street  NW.. 
\\.!shin«lun.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT; 

U  illi.im  P  Berges  or  Robert  H. 
M,  \dmdra.  Federal  Communications 
(  'irrimission,  Private  Radio  Bureau, 
W.ishinglun,  DC  20554.  (202)  632-7175. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  adopted  August  24,  1968,  and 
released  September  9. 1988.  The  full  text 
of  this  Commission  decision  including 
the  adopted  rule  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington.  DC.  The  full  text  of  this 
decision  including  the  proposed  rule 
change  may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Ser\nce8. 


Inc..  (202)  857-3800.  2100  M  Street  NW.. 
Suite  140.  Washinglon,  DC  20037. 

Summary  of  Report  and  Order 

1.  On  .\ovember  12. 1986.  the 
Commission  released  a  Notice  of 
Proposed  Rule  Making.  PR  Docket  No. 
86-424,  FCC  88-479.  51  PR  43749.  which 
proposed  to  amend  the  rules  in  the 
maritime  services  to  allow  ships  to  use 
emergency  radiobeacons  operating  on 
406.025  MHz  on  a  voluntary  basis.  The 
Commission  took  this  action  in  response 
to  a  petition  for  rulemaking  (R\1-5166) 
filed  by  the  National  Oceanic  and 
Atmospheric  Administration  of  the 
United  States  Department  of  Commerce 
(NOAA).  Authorization  to  use  the 
frequency  406.025  MHz  will  give  ships 
access  to  the  COSPAS/SARSAT 
satellite  system  which  monitors  wide 
areas  on  a  global  basis  for  distress 
signals  and  alerts  search  and  rescue 
units  to  provide  assistance.  The  Report 
and  Order  discusses  the  comments  filed 
to  these  proposals  and  amends  the  Rules 
lo  allow  ships  to  use  4t)6  025  MHz 
emergency  position  indicating 
radiobeacons  for  distress  alerting  and 
search  and  rescue  functions. 

Paperwork  Reduction 

2.  The  rule  changes  adopted  herein 
have  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
record  keeping,  labehng,  disclosure,  or 
record  retention  requirements;  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

Regulatory  Flexibility  Statement 

3.  We  certify  th^t  section  605fb)  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub 
L.  96-354)  does  not  apply  to  this 
rulemaking  proceeding  because  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  TTie  rule  changes  adopted 
herein  will  have  a  minor  beneficial 
effect  on  the  maritime  community  by 
permitting  the  use  of  406,025  MHz 
radiobeacons  by  ships  to  enhance  the 
detection  of  emergency  signals  by 
satellites.  These  changes  are  voluntary 
and  will  not  cause  significant  economic 
impact  on  any  entity. 

Authority  Citation 

4.  This  Report  and  Order  is  issued 
under  the  authority  of  47  U.S.C,  I54(i) 
and  303  [g]  and  (r). 

Ordering  Clauses 

5.  It  is  ordered,  that  Part  80  of  the 
Commission's  Rules  is  amended  as 
shown  below. 


6.  It  is  further  ordered,  that  these  rule 
amendments  shall  become  effective  as 
indicated  in  the  "effective  date" 
paragraph  of  this  document. 

7.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

8.  A  copy  of  the  Report  and  Order  wiW 
be  served  on  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration. 

List  of  Subjects 

47  CFR  Part  2 

Frequency  allocations.  Treaties. 

47  CFR  Part  80 

Marine  safety.  Ship  stations, 
Incorporation  by  reference. 
Federal  Communications  Commission. 

H.  Walker  Feasler  III. 

Acting'  SfOvlary-. 

.•\mended  Rules 

Parts  2  and  80  of  Chapter  I  of  Title  47 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows; 

Authoril>:  Sec-  4.  303.  4fl  Sut.  1066.  1082.  as 
timended.  47  US  C.  IM  303.  unless  othervuse 

noted 

2.  In  S  2  106  footnote  "649"  is  revised 

to  read  as  follows; 

§2.106    Table  of  FreqiMmcy  allocatioos. 


Internationa!  Footnotes 

649    The  use  of  the  band  406-406.1 
MHz  by  the  mobile-satellite  servnce  is 
limited  to  low-power  satellite 
emergency  position-indicating 
radiobeacons  (see  also  Article  38). 


PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  citation  for  Part  80 
continues  to  read  as  follows: 

Authoritj':  Sees.  4,  303.  48  Stat.  1066. 1062. 
as  amended:  47  U.S.C.  134.  303  unless 
otherwise  noted.  Inlerpret  or  apply  46  Stat. 
1064-1068. 1081-1105.  as  amended:  47  U.S.C. 
151-155.  301-609;  3  UST  3450.  3  UST  4726. 12 
UST2377. 

2.  In  S  80.15  a  new  paragraph  {e)(3)  is 
added  to  read  as  follows: 
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§90.15     Eligibilfty  for  ttation  license. 


\^]  EPIRB stations. 


(3)  A  406.025  MHz  EPIRBs  may  be 
used  by  any  ship  required  by  U.S.  Coast 
Guard  regulations  to  carry  an  EPIRB  or 
by  any  ship  that  is  equipped  with  a  VHF 
ship  radio  station. 

3.  In  §  80.203  paragraphs  \T\,  (g).  (h), 
and  (i)  are  changed  to  (g).  (h).  (i).  and  ti) 
respectively  and  a  new  paragraph  (f)  is 
added  to  read  as  follows: 

§  BO. 203    Authorization  of  transmitters  for 
licensing. 

(H  tn  addition  to  the  type  acceplance 
requirements  contained  in  Part  2  of  this 
chapter  applicants  for  type  acceptance 
of  406.025  MHz  radtobeacons  must  also 
comply  with  the  type  acceptance 
procedures  contained  in  (  80.1061  of  this 
part. 


4.  In  %  80.205.  paragraph  (a)  footnote 
12  ;s  revised  to  read  as  follows: 

§  80.205    Bandwl<ftt^ 

(a)  •   •   • 

12    Applicable  to  radiolocation  and 
associated  telecommand  ship  stations 
operating  on  154.583  MHz.  159.480  MHz. 
160,725  MHz.  IfiO  785  MHz.  454.000  \f>iz. 
ar.d  459,000  .MHz.  and  to  emergency 
position  indicating  radiobeacons 
operating  m  the  406.000-406.1000  MHz 
frequency  band. 

5.  In  §  80.207  paragraph  (d)  is 
amended  by  adding  after  243.000  MHz 
under  "Distress.  Urgency  and  Safety" 
and  frequency  406025  MHz  as  follows: 

§  80.207     Classes  of  emission. 

(d)   •    •   ■ 
Types  of  stations  Classes  o4  emission 


Distresa.  Urgency  and 
Sa'e^  »  • 


»  For  direction  fir>ding  requirements  see  %  flO  375 
•  ir>cioaes  'I'srross  emissions  used  by  slup.  coast, 
£■="^3  3  an<3  suTrf'vai  cral  siattons 

6,  in  §  60.209  subparagraph  (a)(7)  is 
revised  to  read  as  follows: 

§  80.209    Transmitter  frequency 
tolerances. 


Totarancea 
apphcaMe  '  to 
Tolerances  rww 

Frequency  applicable  jntil         trartsmtters 

tieryttarx]  jan  1.  i990.  ir^ulted  after 

categories  cA        (or  trarwnrwters        Jan  1.  1987, 
stations  mstaled  before  and  to  all 

Jw  2.  1087  transmfflers 

after  Jaa  1. 
1990 


mB»n(i400- 
(i)  EPIRBs  5 ,. 


on  406  02S 
MHr 
(li)  On-board       S ,. 
staooris 


>  Trartsmmers  aulhortzed  pnor  to  JarHtary  2.  1990. 
VHlfi  Irequertcy  tolerances  equal  lo  or  better  tftan 
inose  required  after  itw  dale  wM  corw^ue  to  t>e 
authorized  in  the  mart&me  servtces  provided  ttwy 
retam  type  acceptance  and  comply  wnih  the  appice- 
b*e  standards  n  this  pan 

7.  In  S  80.223  paragraph  (d)  is  revised 
to  read  as  follows: 

§  80.223    Special  requirements  for  survival 
craft  statton*. 


(d)  When  an  EPIRB  is  part  of  a 
survival  craft  station  the  EPIRB  portion 
must  be  capable  of  transmitting  on  the 
frequencies  and  emissions  contained  in 
Subpart  V  of  this  chapter. 

8.  Section  801051  is  revised  to  read  as 
follows: 

§60.1051    Scope. 

This  subpart  describes  the  technical 
and  performance  requirements  for 
Classes  A.  B.  C.  and  S,  and  Categories  1. 
2,  and  3  EPIRB  stations, 

9.  A  new  S  80.1061  is  added  to  read  as 
follows: 

§  B0.1061     Special  requirements  for 
406.025  MH2  EPIRBs. 

[a]  Notwiihstandmg  tne  provisions  in 
paragraph  (b)  of  this  section.  406.025 
MHz  EPIRBs  must  meet  all  the  technical 
and  performance  standards  contained  in 
the  Radio  Technical  Commission  for 
Maritime  Ser\'ices  document  titled 
"RTCM  Recommended  Standards  for 
406  MHz  Satellite  Emergency  Position- 
Indicating  Radiobeacons  (EPIRBs)" 
dated  July  31,  1987.  with  editorial 
updates  of  December  31. 1987  (RTCM 
Recommended  Standards).  This  RTCM 
document  is  incorporated  by  reference 
in  accordance  with  5  U.S.C.  552(a).  The 
document  is  available  for  inspection  at 
Commission  headquarters  in 
Washington.  DC  or  may  be  obtained 
from  the  Radio  Technical  Commission 
for  Maritime  Services,  Post  Office  Box 
19087.  Washington.  DC  20036. 

(b)  The  406.025  MHz  EPIRB  must 


contain  as  an  integral  part  a  "homing" 
beacon  operating  only  on  121.500  MHz 
that  meets  all  the  requirements 
described  in  the  RTCM  Recommended 
Standards  document  described  in 
paragraph  (a)  of  this  section.  The  121.500 
MHz  "homing"  beacon  must  have  a 
continuous  duty  cycle  that  may  be 
interrupted  during  the  transmission  of 
the  406025  MHz  signal  only. 

(c)  Prior  to  submitting  a  t^'pe 
acceplance  application  for  a  406  MHz 
radiobeacon.  the  radiobeacon  must  be 
certified  by  a  test  facility  recognized  by 
one  of  the  COSPAS/SARSAT  Partners 
that  the  equipment  satisfies  the  design 
characteristics  associated  with  the 
measurement  methods  described  in 
Appendix  B  of  the  RTCM  Recommended 
Standards. 

Additionally,  the  radiobeacon  must  be 
certified  by  a  test  facility  recognized  by 
the  U.S.  Coast  Guard  to  certify  thai  the 
equipment  complies  with  the  U.S.  Coast 
Guard  environmental  and  operational 
requirements  associated  with  the  test 
procedures  described  in  Appendix  A  of 
the  RTCM  Recommended  Standards. 
Information  regarding  the  recognized 
test  facilities  may  be  obtained  from 
Commandant  (G-MVI).  U.S.  Coast 
Guard.  2100  2nd  Street  SW.. 
Washington.  DC  20593-0001 

(1)  After  a  406025  MHz  EPIRB  has 
been  certified  by  the  recognized  test 
facilities  the  following  information  must 
be  submitted  in  duplicate  to  the 
Commandant  (G-MVI).  U.S.  Coast 
Guard.  2100  2nd  Street  SW.. 
Washington.  DC  20593-0001: 

(ij  The  name  of  the  manufacturer  or 
grantee  and  model  number  of  the  EPIRB: 

(ii)  Copies  of  the  certificate  and  test 
data  obtained  from  the  test  facility 
recognized  by  a  COSPAS/SARSAT 
Partner  showing  that  the  radiobeacon 
complies  with  the  COSPAS/SARSAT 
design  characteristics  associated  with 
the  measurement  methods  described  in 
Appendix  B  of  the  RTCM  Recommended 
Standards; 

(iii)  Copies  of  the  lest  report  and  test 
data  obtained  from  the  test  facility 
recognized  by  the  U.S.  Coast  Guard 
showing  that  the  radiobeacon  complies 
with  the  U.S.  Coast  Guard 
environmental  and  operational 
charucterislics  associated  with  the 
measurement  methods  described  in 
Appendix  A  of  the  RTCM 
Recommended  Standards;  and 

(iv)  Instruction  manuals  associated 
with  the  radiobeacon,  description  of  the 
lest  characteristics  of  the  radiobeacon 
including  assembly  drawings,  electrical 
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schematics,  description  of  parts  list, 
specifications  of  materials  and  the 
manufacturer's  quality  assurance 

program. 

(2)  After  reviewing  the  information 
described  in  paragraph  (1)  above  the 
U.S.  Coast  Guard  will  issue  a  letter 
stating  whether  the  radiobeacon 
satisfies  all  RTCM  Recommended 
Standards. 

(d)  A  type  acceptance  application  for 
a  406.025  MHz  EPIRB  submitted  to  the 
Commission  must  also  contain  a  copy  of 
the  U.S.  Coast  Guard  letter  that  stales 
the  radiobeacon  satisfies  all  RTCM 
Recommended  Standards,  a  copy  of  the 
technical  test  data,  and  the  instruction 
manual(s). 

(e)  An  identification  code,  issued  by 
the  National  Oceanic  and  Atmospheric 
Adminititration  (NOAA).  the  United 
States  Program  Manager  for  the  406.025 
MHz  COSPAS/SARSAT  satellite 
system,  must  be  programmed  in  each 
EPIRB  tmit  to  establish  a  unique 
identification  for  each  EPIRB  station. 
With  each  marketable  EPIRB  unit  the 
manufacturer  or  grantee  must  include 
postage  pre-paid  registration  card 
addressed  to:  NOAA.  NESDIS.  USMCC 
Data  Base  Manager,  Federal  Building  4, 
Washington,  DC  20233.  The  registration 
card  must  include  the  EPIRB 
identification  code  and  must  request  the 
owner's  name,  address,  telephone 
number  and  type  of  ship. 

(f)  To  enhance  protection  of  life  and 
property  i1  is  imperative  that  each 
406.025  MHz  EPIRB  be  registered  with 
NOAA.  Therefore,  in  addition  lo  the 
identificalion  plate  or  label 
requirements  contained  in  §§  2.925, 
2.928.  and  2.1003  of  the  Commission's 
Rules,  each  406.025  MHz  EPIRB  must  be 
provided  on  the  outside  with  a  clearly 
discernible  permanent  plate  or  label 
containing  the  following  statement:  "It  is 
extremely  important  that  the  owner  of 
this  406.025  MHz  EPIRB  registers  the 
NOAA  identificalion  code  contained  on 
this  label  with  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
whose  address  Is:  NOAA.  NESDIS. 
USMCC  Data  Base  Manager.  Federal 
Building  4.  Washington,  DC  20233." 

(g)  For  406.025  MHz  EPIRBs  whose 
identification  code  can  be  changed  after 
manufacture,  the  identification  code 
shown  on  the  plate  or  label  must  be 
easily  replaceable  using  commonly 
available  tools. 

IfR  Do.:  flft-21468  Filed  9-23-68;  8:45  am] 

BtLLWa  CODE  •712-Ot-M 


47  OFF!  Part  73 

I  MM  Docket  No.  87-375:  RM-5e27;  RM- 
6l53;RM-6222! 

Radio  Broadcasting  Services;  Geneva, 
AL,  Freeport  and  Southport,  FL 

AGENCV:  Federal  Communications 

Commission. 

action:  Final  rule. 

StlMMARY:  The  Commission,  at  the 
request  of  Shelley  Broadcasting  Co.. 
Inc..  substitutes  Channel  229C2  for 
Channel  228A  at  Geneva.  Alabama,  and 
modifies  its  license  for  Station  WRJM- 
FM  lo  specify  the  higher  powered 
channel.  Channel  229C2  can  be  allotted 
lo  Geneva  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  20.1  kilometers  (12.5  miles) 
south  to  avoid  a  short-spacing  to  unused 
Channel  226A  at  Fort  Rucker,  Alabama, 
and  to  Station  WBBK-FM.  Channel 
22eA.  Blakely.  Georgia.  The  coordinates 
for  this  allotment  are  North  Latitude  30- 
52-05  and  West  Longitude  85-^8-03.  The 
conflicting  proposals  of  Gary  Randall 
Billingsley  and  Paul  H.  Reynolds  for  the 
allotment  of  Channel  229A  to  Freeport. 
Florida,  and  Southpori  Broadcasting 
Company  for  the  allotment  of  Channel 
229A  to  Southport,  Florida,  have  been 
dismissed.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE!  October  31.  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPt^MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-375, 
adopted  August  23, 1988,  and  released 
September  15. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  texl  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW.,  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcastine 

PART  73— (AMENDED) 

1.  The  authority  citation  for  Part  73 
continues  lo  read  as  follows: 

Authority:  47  U  S.C.  154.  303. 

§73^02    lAmendedl 

2.  Section  73.202(b).  the  FM  Table  of 
Allotments  for  Alabama  is  amended  by 


revising  the  entry  for  Geneva  by 
deleting  Channel  228A  and  adding 
Channel  229C2. 

Federal  Commumcations  CoRuniuton. 

Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Dhriaioa, 

Mans  Medio  Bureau. 

IFR  Doc.  88-21877  Filed  9-23-88.  8:45  am] 

MLLMG  CODE  enz-Oi-W 


47  CFR  Part  73 

(MM  Docket  No.  87-383;  RM-5933i 

Radio  Broadcasting  Services: 
Crockett,  TX 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  22BC2  for  Channel  228A  at 
Crockett,  Texas,  and  modifies  the 
license  of  Station  KBHT(FM)  to  specify 
operation  on  the  highei'class  co- 
channel,  at  the  request  of  B.S.T. 
Broadcasting,  Inc.,  as  that  community's 
first  wide  coverage  area  FM  service. 
Station  KBHT(FM)'s  current  transmitter 
site  can  be  used  for  the  upgrade  at 
coordinates  31-17-33  and  9&-28-20. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  November  3. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patnr.ia  R^whngs.  [202]  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  IS  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-383. 
adopted  August  30. 1988.  and  released 
September  19. 1988.  The  full  texl  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street,  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW.,  Suite 
140.  Washington,  DC  20037. 

List  of  Subject  in  47  CFR  Pari  73 

Radio  broadcasting, 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Autboritv:  4?  V  SC-  154.  303. 


§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended,  under  Texas,  by 
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deietina  Channel  228A  and  adding 
Channel  228C2  at  Crockett, 
Steve  Kaminer, 
Dep u .'>  Chipf.  PoOcy  and Ruies  Division. 

Mass  Mfd^a  Bur^ai:. 

[FH  Doc  8fl-21872  Filed  9-23-B8.  8  45  amj 

BtLUMG  COOE  STtS-Ot-M 


47  CFR  Part  73 

{MM  Docket  No.  87-325:  RM-5«22t 

Radio  Broadcasting  Services; 
Wenatchee.  WA 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  285C2  for  Channel  285A  at 
Wenatchee.  Washington,  and  modifies 
Ihe  license  of  Station  KYfRfFM)  to 
specify  operation  on  the  higher  class  co- 
channel,  as  requested  by  Wenatchee 
Wireless  Works,  as  that  community's 
second  Wide  coverage  area  FM  service. 
Although  a  site  restriction  of  6.3 
kilometers  (3,9  miles)  southeast  of 
Wenatchee  at  coordinates  47-23-46  and 
120-14-27  15  required,  the  channel  can 
be  utilized  at  the  station's  current 
transmitter  site  at  coordinates  47-29—14 
and  120-12-49  a3  a  special  negotiated 
short-spaced  allotment.  Cuncurrence 
has  been  obtamed  from  the  Canadian 
government.  With  this  action,  this 
proceeding  is  terminated, 
EFFECTIVE  DATE:  October  31.  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlmgs.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  iS  a 

sum.mar>'  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  B7-325. 
adopted  August  24. 1988.  and  released 
September  15. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Ser\'ice. 
(202)  857-3800.  2100  M  Street.  NW..  Suite 
140,  Washmgton,  DC  20037 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting, 

PART  73— (AMENDED) 

1  The  authority  citation  for  Part  73 
rnnTlnues  to  read  as  follows: 
Aulhoritv:  47  U  S  C.  154,  303 


§73.202    (Amended] 

2  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended,  under 
Washington,  by  deleting  Channel  285A 
and  adding  Channel  285C2  at 
Wenatchee 
Steve  Karaioer, 

Deputy  Chuf.  Policy  and  Rules  Division. 
Masa  Mt-dia  Bureau. 
[FRDoc  S8-21S74  Filed  9-23-88;  8:45  am) 

BILUNC  CODC  8713-01-M 


47  CFR  Part  73 

{MM  Docket  No.  B7-4$7:  RM-5965) 

Radio  Broadcasting  Services;  Lthu«,  HI 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  ruJe. 

SUMMARY:  This  document  substitutes 
Channel  228C1  for  Channel  228A  at 

Lihue.  Hawaii,  and  modifies  the  Oass  A 
license  for  Station  KQNG-FM  to  specify 
Channel  228C1.  at  the  request  of  the 
licensee.  John  Mutton  Corporation.  The 
coordinates  for  Channel  22BC1  at  Lihue 
are  21-59-33  and  159-24-24.  With  this 
artion.  this  proceedmg  is  terminated, 
EFFECTIVE  DATE:  October  31. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  ).  Walls.  Mass  Media  Bureau, 
(202)  834-6530, 

SUPPLEME>rrARY  INFORMATION:  This  is  a 
summary  of  the  Comm-ssion's  Report 
and  Order.  MM  Docket  No  87-*87. 
adopted  August  24. 1988.  and  released 
September  15. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  [Room  230).  1919  M  Street,  NW,. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street.  NW.,  Suite 
140.  Washington.  DC  20037. 

Usl  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Aulhorit>:47US.C  154.303. 

§73.202    (Amended! 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended  for  Lihue. 


Hawaii  by  adding  Channel  228C1  and 

removing  Channel  22aA. 

Stove  Kaminer. 

Deputy  Chwf.  Policy  and  Rules  Division. 

Mass  .Media  Bonwu 

[FR  Dor.  BB-21875  Filed  9-23-«8;  8:45  amj 

BILLING  COOC  •nS-Of-M 


47  CFR  Part  73 

[MM  Docket  No,  68-27;  RM-6041 ) 

Radio  Broadcasting  Services; 
Howtand.  ME 

agency:  Federal  Conununications 
Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
280A  to  Howland.  Maine,  as  that 
community's  first  FM  broadcast  service. 
in  response  to  a  petition  Tiled  by  Robert 
].  Cole.  Petitioner  filed  supporting 
comments.  Concurrence  of  the  Canadian 
government  has  been  obtained  for  the 
allotment  of  Channel  280A  at  Howland. 
The  coordinates  for  Channel  280A  are 
45-14-18  and  88-39-42.  With  this  action, 
this  proceeding  is  terminated. 

EFFECTIVE  DATBS:  October  31. 1988:  the 
window  period  for  filing  applications 
will  open  on  November  1. 1988.  and 
close  on  December  1. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Ma.'iS  Media 
Bureau.  (202)  634-6530, 
SUPPt^MENTARV  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No  88-27. 
adopted  August  23. 1988,  and  released 
September  15. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  N'W., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140.  Washington.  DC  20037 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  aiilhonly  citation  for  Part  73 
continues  to  read  as  follows: 

Authoritj'T  47  use  154,  303 
§73.202    (Amended] 

2.  Section  73.202(b|.  the  Table  of  FM 
Allotments  under  Maine  is  amended  by 
adding  Howland.  Channel  260A. 
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Federal  Communications  Commission. 

Steve  KamiDer, 

Deputy  Chief.  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

IFR  Doc.  88-21876  Filed  9-23-68;  6:45  am] 

BlLUHa  COOC  e712-OI-H 

47  CFR  Part  73 

(MM  Docket  No.  67-592;  RM-6022] 

Radio  Broadcasting  Services:  Iron 
River  and  KIngsford,  Ml 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
FM  Channel  256C2  for  Channel  257A  at 
Iron  River.  Michigan,  in  response  to  a 
petition  filed  by  Northland  Advertising, 
Inc,  We  shall  also  modify  the  license  of 
Station  WIKB-FM  to  specify  operation 
on  Channel  256C2  in  lieu  of  Channel 
257A  in  accordance  with  §  1.420(g)  of 
Ihe  Commission's  Rules.  The 
coordinates  for  Channel  256C2  are  46- 
06-03  and  88-32-23.  To  accommodate 
the  substitution  of  channels  at  Iron 
River,  it  is  necessary  to  substitute 
Channel  251A  for  Channel  255A  at 
Kingsford.  Channel  255A  was  allotted  to 
Kingsford  in  MM  Docket  84-231  and 
made  available  for  application  in 
Window  Number  11.  Edward  and  Alice 
Sldlerhold  the  construction  permit  for 
Channel  2.S5A  at  Kingsford  (BPH 
860507PN).  The  substitution  at  Kingsford 
can  be  made  in  compiiance  with  the 
Commission's  spacing  requirements  at 
the  authorized  site  for  Charme)  255A. 
The  coordinates  for  Channel  251A  at 
Kingsford  are  45-49-57  and  88-04-51. 
Northland  Advertising.  Inc.  has 
indicated  a  willingness  to  reimburse  the 
permittees  for  Channel  255A  for  all 
reasonable  costs  incurred  in  changing 
frequencies.  Since  the  communities  of 
Iron  River  and  Kingsford  are  both  within 
320  kilometers  (200  miles)  of  the  U.S.- 
Canadian border,  concurrence  of  the 
Canadian  government  has  been 
obtained.  With  this  action,  this 
proceeding  is  terminated, 
EFFECTIVE  DATE:  November  3.  1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)634-6530, 
SUPPLEMENTARY  INFORMATION:  ThiS  iS  a 
siimmnr>'  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-592, 
adopted  August  29,  1988.  and  released 
September  19. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 


Washington.  DC.  The  complete  test  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140.  Washington,  DC  20037. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 
§73.202    [Amended) 

2.  In  §  73.202(b).  the  Table  of  FM 
Allotments  under  Michigan  is  amended 
by  removing  Charuiel  257A  and  adding 
Channel  256C2  at  Iron  River  and  by 
removing  Channel  2S5A  and  adding 
Channel  251A  at  Kingsford. 

Federa)  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

(FR  Doc.  68-21876  Filed  9-23-68;  6;45  am] 

BILUNQ  COOC  STIl-Ot-M 


47  CFR  Part  73 

i  MM  Docket  No.  87-607:  RM-6040 1 

Radio  Broadcasting  Services;  Jesup 
and  Swainsboro,  GA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Bohanan  Associated 
Broadcasters.  Inc..  substitutes  Channel 
252C1  for  Channel  252A  at  Jesup. 
Georgia,  and  modifies  its  license  for 
Station  WZKS(FM)  to  specify  the  higher 
powered  channel.  In  addition,  the 
Commission  modifies  the  license  of 
Station  W)AT-FM.  Swainsboro, 
Georgia,  to  specify  operation  on 
Channel  251 A  in  lieu  of  its  present 
Channel  252A.  Channel  252Cl  can  be 
allotted  to  Jesup  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  42  kilometers  east  to 
accommodate  petitioner's  desired 
transmitter  site.  The  coordinates  for  this 
allotment  are  North  Latitude  31-37-46 
and  West  Longitude  81-26-19.  Channel 
251A  can  be  a)]otted  to  Swainsboro  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  and  can  be  used  at  Station 
WJAT-FM'b  present  transmitter  site. 
The  coordinates  for  this  allotment  are 
North  Latitude  32-35-08  and  West 


Longitude  82-21-12.  With  this  action. 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  November  3.  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-607. 
adopted  August  23,  1988,  and  released 
September  19. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  N*W,. 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW..  Suile 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Aulhority:  47  U  S  C  154.  303. 

S  73.202    [Amended] 

2.  In  §  73.202(b),  the  FM  Table  of 
Allotments  for  Georgia  Is  amended  by 
removing  Channel  252A  and  adding 
Channel  252C1  for  Jesup  and  removing 
Channel  2S2A  end  adding  Channel  251A 
for  Swainsboro. 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

(FR  Doc  BS-21879  Filed  9-23-88:  6:45  am) 

BILUNG  COOE  Sri3-D1-«l 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
49  CFR  Part  236 

iFRA  Docket  No.  Si-5,  Notice  No.  2] 
RIN2130-AA54 

Automatic  Train  Control;  Departure 
Testing 

agency:  Federal  Railroad 
Administration  (FRA).  Department  of 
Transportation  (DOT). 
action:  Final  rule. 

summary:  In  response  to  section  9  of  the 
Rail  Safety  Improvement  Act  of  1988. 
FRA  is  amending  its  railroad  signal 
regulations  (49  CFR  Part  236)  to  require 
that  whoever  performs  any  test  required 
by  FRA  rules  of  an  automatic  train  stop. 


37312       Federal  Register  /  Vol.  53.  No.  186  /  Monday.  September  26.  1986  /  Rules  and  RegulalJOPg 


train  control,  or  cab  signal  apparatus 
prior  to  entering  terhtor>'  where  such 
apparatus  wiU  be  used  shall  certify  in 
wnring  that  such  test  was  properly 
perfornied.  The  certification  will  be  kept 
and  mdinfained  in  the  same  manner  and 
place  as  the  daily  inspection  report  for 
that  locomotive. 

EFFECTtVE  DATE:  December  21.  VJ3S 
FOR  FURTHER  INFOnNIATION  CONTACT: 
S.H.  Stotts,  Jr .  Chief.  Standards 
Division,  Office  of  Safety,  FRA.  400 
Seventh  Street  SW  .  Washington.  DC 
20590  (telephone  202-366-O493).  or  Mark 
Tessler,  Office  of  Chief  Counsel.  FRA. 
4i.t0  Seventh  Street  SW  .  Washington, 
FjC  :05HO  (leiephone  202-366-0628) 
SUPPLEMENTARY  INFORMATION:  On  June 
^2,  inga.  the  President  signed  into  law 
the  Rail  Safety  Improvement  Act  of  1988 
(RSIA}  (Pub.  L.  100-342). 

Section  9  of  the  RSIA  amends  section 
202  of  the  Federal  Railroad  Safety  Act  of 
1970  by  adding  new  subsections  (j),  (k), 
and  (1)  dealing  with  autumutic  train 
control  and  related  systems- 

New  subsection  202lj)  provides  for  the 
issuance  of  rules  as  may  be  necessary  to 
require  that  "(1)  whoever  performs  any 
test  required  by  the  Secretary  of  un 
automatic  trnin  stop,  train  control,  or 
cab  signal  apparatus  prior  to  entering 
tTnrnry  where  such  apparatus  will  be 
used,  shttll  certify  in  writing  that  such 
tesi  was  properly  performed;  and  (2) 
that  such  certification  shall  be  kept  and 
mamtamed  in  the  same  manner  and 
p'.dce  as  the  daily  inspection  report  for 
that  locomotive." 

On  August  26. 1988.  FRA  issued 
proposed  rules  (53  FR  33789) 
implementing  the  statutory  mandate.  A 
public  heanng  was  held  in  Washington. 
DC.  on  September  9.  1988,  at  which  four 
organizations  were  represented. 

FRA  proposed  to  amend  49  CFR 
2.16.587  by  revising  subsection  (d)  to 
require  that  everyone,  including 
engineers,  performing  the  test  certify  in 
writing  that  the  test  was  properly 
performed.  The  certification  and  the 
results  of  the  lest  will  be  posted  in  the 
cdb  of  the  locomotive  in  the  same 
manner  as  is  presently  done  for  daily 
locomotive  inspections  under  49  CFR 
Part  229. 

Undercurrent  practice,  the  departure 
lest  results  are  retained  if  the  test  is 
performed  by  someone  other  than  the 
engineer  The  individual  performing  the 
les!  would  normally  carry  a  copy  of  the 
ifsi  rpsutts  off  the  locomotive  for  filing 
with  his  or  her  super\",sor>'  official.  The 
proposed  n^le  change  was  meant  tn 
'.nsure'  the  consistency  nf  this  procedure, 
vshether  the  lest  is  perfi.^rmed  by  an 
engineer  or  some  other  individual,  by 
requiring  that  the  certification  and  test 


results  be  left  at  the  test  location  for 
filing  with  the  appropriate  supervisory 
official,  tn  the  situation  in  which  the 
ATC  or  a  rfflated  safety  system  is  cut 
out  between  the  initial  terminal  and  the 
equipped  territory,  and  in  the  situation 
where  a  locomotive's  initial  terminal 
does  not  have  a  railroad  office,  the 
proposed  rules  would  have  permitted 
the  engineer  to  transmit  the  test 
information  to  the  dispatcher,  who 
would  keep  a  written  record  of  the  lest 
results  and  the  name  of  the  employee 
performing  the  test.  Thus,  in  all 
situations,  a  copy  of  the  teat  results  and 
certification  would  be  in  both  the 
locomotive  cab  and  a  railroad  office, 
thereby  enaunng  the  integrity  of  the 
records. 

FRA  also  proposed  a  technical  change 
to  i  236.110.  This  section  governs  the 
manner  in  which  railroad  signal  test 
results  are  recorded  and  filed  by  the 
railroad.  FRA  proposed  to  require  that 
S  236.110  apply  to  tests  made  in 
compliance  %vilh  S  236-587. 

Four  organizations  presented 
testimony  at  the  public  hearing  and  one 
organization  submitted  a  written 
statement  regarding  the  proposed  rule: 
Consolidated  Rail  Corporation  (Conrail), 
National  Railroad  Passenger 
Corporation  (Amtrak).  Long  Island 
Railroad  (URR).  Brotherhood  of 
Locomotive  Engineers  (BLE).  and  the 
Railway  Labor  F.xecutivps  Association 
(RLEA). 

Conrail  objected  to  the  requirement 
that  train  and  engine  crews  leave  a  copy 
of  the  certification  and  lest  results  at  the 
test  location.  The  railroad  recommended 
that  the  engineer  retain  an  extra  copy  of 
the  documentation  and  forward  it  to 
proper  supervisors  upon  arrival  at  the 
final  terminal.  However.  Conrail's 
proposal  would  not  achieve  the  result 
FTtAs  proposal  was  meant  to 
accomplish — always  having  a  copy  of 
the  test  documentation  outside  the 
locomotive  cab  to  ensure  that  the  data 
could  be  retrieved  even  (n  the  event  that 
an  accident  destroyed  the  interior  of  the 
locomotive  cab. 

Section  236.587(d)(2l  was  meant  to 
address  Conrail's  problem  white  still 
retaining  documentation  outside  the 
locomotive  cab.  When  locomotives  are 
tested  at  outlying  areas  where  it  is 
difficult  or  impossible  to  leave  a  copy  of 
the  test  documentation  at  the  test 
location,  the  railroad  has  the  option  to 
transmit  the  test  results  by  radio  to 
someone  who  then  can  record  the 
results  and  the  name  of  the  person 
conducting  the  lest.  The  proposed  rule 
designated  the  dispatcher  as  the  person 
(o  whom  such  test  results  should  be 
transmitted,  However,  in  response  to 
comments  made  by  the  LIRR  and 


Conrail.  we  are  providing  a  railroad 
greater  flexibility  in  determining  who 
should  receive  and  record  the 
information.  The  final  rule  requires  the 
information  to  be  transmitted  to  the 
dispatcher  or  to  one  other  designated 
official  at  each  teat  location.  We  are 
limiting  the  number  of  alternative 
contact  persons  to  one  in  order  to 
ensure  that  there  is  no  confusion  at  any 
location  as  whom  to  contact.  A  railroad 
is  free  to  order  its  employees  to  always 
contact  the  dispatcher  pursuant  to 
§  236.587(d)(2).  It  would  also  be 
permisstble  for  a  railroad  to  designate  a 
specific  official  at  location  "x"  as  the 
official  to  be  contacted.  If  that  offical  is 
unavailable,  however,  the  engineer  must 
then  either  contact  the  dispatcher  or 
comply  with  paragraph  5d7(d]{l}  by 
leaving  a  copy  of  the  test  documentation 
at  the  lest  location.  Unavailability  of  the 
individual  designated  under  paragraph 
5B7(d)(2|  does  not  relieve  the  engineer  of 
the  obligation  to  comply  with  the 
provisions  of  this  section  5a7(d)  by 
contacting  the  dispatcher  or  leaving  a 
copy  of  the  test  documentation  at  the 
test  location. 

The  URR  also  cotnmeoted  on  the 
increase  in  forms  that  will  be  generated 
by  this  rule.  It  rthould  be  noted  that  only 
when  a  test  result  is  left  at  the  test 
location  is  it  necessary  to  file  that 
documentation  under  S  236.110.  The 
written  record  made  by  the  dispatcher 
or  other  designated  person  is  sufficient 
record  under  S  236.587(d)(2). 

Another  item  commented  on  was  the 
record  retention  period  imposed  on  the 
railroads.  The  proposed  rule  included 
departure  test  results  among  other  signal 
system  lest  results  that  are  governed  by 
fi  236.110.  Among  other  requirements, 
that  section  requires  that  all  lest  results 
be  retained  until  the  next  lest  result  is 
filed,  but  in  no  case  less  than  one  year 
Both  Conrail  and  Amtrak 
representatives  felt  thai  a  92-day 
retention  period  is  adequate.  We  agree. 
The  final  rule  has  been  revised  to  reflect 
the  shorter  retention  period. 

Both  the  BLE  and  RLEA  recommended 
that  the  departure  testing  rules  not  apply 
to  Ihetr  members  until  federal  training 
standards  on  proper  testing  are  imposed 
on  the  railroads  and  the  employees 
trained  in  proper  testing  procedures.  We 
emphasize  that  this  rule  change  does  not 
in  any  way  change  the  manner  in  which 
required  safety  tests  are  performed,  nor 
does  it  in  any  way  change  who  shall 
perform  the  tests.  The  only  change  is  in 
the  certification  and  administrative 
handling  of  the  results  of  those  tests.  We 
are  not  aware  of  any  widespread 
problem  in  the  quality  of  the  training  of 
employees  in  the  proper  testing  of  safely 


Federal  Register  /  Vol.  53.  No.  186  /  Monday.  September  26.  1988  /  Rules  and  Regulations       37313 


devices,  nor  in  the  performance  of  the 
tests  themselves.  As  a  consequence,  we 
will  not  impose  any  additional  burdens 
on  the  railroads  in  this  regard. 

Regulatory  Impact 

This  rule  has  been  evaluated  in 
accordance  with  existing  policies  and 
procedures,  and  is  considered  to  be  non- 
major  under  Executive  Order  12291  but 
significant  under  DOT  policies  and 
procedures  (44  FR  11034.  February  26. 
1979).  This  rules  economic  impact  is  so 
minimal  that  preparation  of  a  full 
regulatory  evaluation  is  not  warranted. 
It  is  certified  thai  this  rule  will  not  have 
a  significant  economic  impact  on  a 
subslanliai  number  of  small  entities 
under  the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  801  et  seq.). 

FRA  has  further  concluded  that  the 
rule  will  have  no  significant  impact  on 
Ihe  environment. 

The  rule  has  information  collection 
requirements.  FRA  is  submitting  these 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 
for  approval  under  the  Paperwork 
Reduction  Act  of  1980.  The  record 
keeping  requirements  contained  in  this 
rule  are  not  required  until  such  approval 
has  been  obtained. 

This  rule  will  not  have  substantial 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Thus,  in 
accordance  with  Executive  Order  12612, 
preparation  of  a  Federalism  Assessment 
is  not  warranted. 

Ust  of  Subjects  in  49  CFR  Part  236 

Railroad  safety.  Signal  systems. 

The  Tinal  Rule 

Therefore,  in  consideration  of  the 
foregoing.  FRA  amends  49  CFR  Pari  236 
as  follows: 

PART  236— (AMENDED  1 

1.  The  aulhonty  citation  for  Part  236 
continues  to  read  as  follows: 

Authority:  49  App  U.S.C  26.  ns  amended; 
49  App,  use.  Ift55|e).  as  amended;  45  U  S.C. 
431.  437.  and  436.  86  amended;  Pub.  L  100- 
342.  and  49  CFR  1.49  (f).  (g).  and  (mj, 

2.  By  revising  §  236110  to  read  as 

follows: 

§236.110    Results  Of  testa. 

Results  of  tests  made  in  compliance 
with  §5  236.109  to  236.102.  inclusive: 
236.376  to  236.387.  inclusive;  236.576; 
236.577:  and  236.586  to  236.589.  inclusive. 
shall  be  recorded  on  preprinted  or 
computerized  forms  provided  by  the 
railroad.  Such  forms  shall  show  the 


name  of  the  railroad,  place  and  date, 
equipment  tested,  results  of  tests. 
repairs,  replacements,  adjustments 
made,  and  condition  in  which  the 
apparatus  was  left.  Each  record  shall  be 
signed  by  the  employee  making  the  test 
and  shall  be  filed  in  the  office  of  a 
supervisory  official  having  jurisdiction. 
Results  of  tests  made  in  compliance 
with  fi  236.587  shall  be  rclained  for  92 
days.  Results  of  all  other  tests  listed  in 
this  section  shall  be  retained  until  the 
next  record  is  filed  but  in  no  case  less 
than  one  year. 

3.  By  revising  5  236.567(d)  to  read  as 
follows: 

9  236.567    Defwrture  test 

(d)(1)  Whoever  performs  the  test  shall 
certify  in  writing  that  such  test  was 
properly  performed.  The  certification 
and  the  test  results  shall  be  posted  in 
the  cab  of  the  locomotive  and  a  copy  of 
Ihe  certification  and  test  results  left  at 
the  test  location  for  filing  in  the  office  of 
the  supervisory  official  having 
jurisdiction. 

(2)  If  it  is  impractical  to  leave  a  copy 
of  the  certification  and  test  results  al  the 
location  of  the  lest,  the  lest  results  shall 
be  transmitted  to  either  (i)  the 
dispatcher  or  (ii)  one  other  designated 
individual  al  each  location,  who  shall 
keep  a  written  record  of  the  test  results 
and  the  name  of  the  person  performing 
the  test.  These  records  shall  be  retained 
for  at  least  92  days. 

Issued  in  Washington.  DC,  on  September 
20,1988. 
}ohn  H.  Riley, 
Administrator 
IFR  Doc.  B&-218g7  Filed  9-2^-88;  8;4S  amj 
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Federal  Highway  Administration 
49  CFR  Parts  383  and  391 

IFHWA  Docket  No.  MC-88-a| 
niN  212^AB6fl 

Commercial  Driver's  License  Program: 
Waivers;  Final  Disposition 

AQENCV:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  final  disposition. 

SUMMARY:  A  variety  of  parties  requested 
exemptions  from  the  commercial  driver 
testing  and  licensing  standards  (49  CFR 
383),  and  other  provisions  of  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986  (Title  XII  of  Pub.  L  99-570. 100  Stat, 
3207-170).  The  specific  waiver  requests 
considered  were  for  drivers  of  six 
different  groups: 
(1)  Farm  vehicles: 


(2)  Firefighting  equipment; 

(3)  Military  vehicles; 

(4)  Transit  buses; 

(5)  Certain  vehicles  used  by  railway 
companies:  and 

(6)  Public  utility  vehicles. 

The  FHWA  has  decided  that  it  is  not 
contrary  to  Ihe  public  interest  to  grant 
waivers  to  firefighters  and  r.ertain 
farmers  from  the  Federal  commercial 
driver's  license  regulations  (49  CFR  Part 
383).  The  effect  of  this  action  is  to  allow 
States  the  option  to  exclude  these 
groups  in  Slate  implementation  of  the 
Federal  regulations. 

The  FHWA  also  finds  that  it  not 
contrary  to  the  public  interest  to  waive 
non-civilian  operators  of  military 
equipment  owned  or  operated  by  the 
Department  of  Defense  [DoD).  including 
the  National  Guard,  from  the 
requirements  of  49  CFR  Pari  383.  For  the 
other  groups  (transit  buses,  certain 
railway  vehicles  and  public  utility 
vehicles)  the  FHWA  has  determined 
that  waviers  from  the  requirements  will 
not  be  granted,  at  this  time,  so  as  to 
lessen  the  possibility  of  diminishing 
commercial  vehicle  safety  and  assuring 
that  the  public  interest  continues  to  be 
served. 

EFFECTTVE  DATE:  September  26. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Ms.  jil!  L.  Hochman,  Office  of  Motor 
Carrier  Standards.  (202)  386-4001;  or  Mr. 
Paul  L.  Brennan,  Office  of  the  Chief 
Counsel.  HCC-20.  (202)  366-1350. 
Federal  Highway  Administration, 
Department  of  Transportation,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m.  to 
4:15  p.m..  ET,  Monday  through  Friday. 
except  legal  holidays 
SUPPLEMENTARY  INFORMATION: 
Background 

The  Commercial  Drivers  License 
(CDL)  program  was  established  by  the 
Commercial  Motor  Vehicle  Safety  j\ct  of 
1986  (Act).  The  Act  requires  that  the 
driver  of  a  commercial  motor  vehicle  (1) 
have  a  single  drivers  license.  (2)  be 
tested  for  the  knowledge  and  skills 
needed  to  drive  a  commercial  motor 
vehicle,  and  (3)  be  disqualified  from 
driving  a  commercial  vehicle  if  the 
driver  commits  certain  criminal  or  traffic 
violations. 

The  provisions  of  the  Act  apply  both 
to  interstate  and  intrastate  drivers 
involved  in  trade,  traffic,  and 
transportation.  The  Act  includes  many 
persons  and  vehicles,  particularly  those 
in  intrastate  rx)mmerce.  not  previously 
covered  by  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs). 


BEST  COPY  AVAILABLE 
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Waiver  Procedures 

Section  12013  of  the  Act  provides  the 
Secretary  with  the  authonty  to  vuaive 
any  class  of  drivers  or  vehicles  from  any 
or  all  of  the  provisions  of  the  Act  or  the 
implementinj?  regulations,  if  the 
Secretary  determines  that  the  waiver  is 
not  contrary  to  the  public  interest  and 
does  not  dimmish  the  safe  operation  of 
commercial  vehicles.  Under  Federal 
regulations  (49  CFR  353.7),  a  person  may 
petition  the  Federal  Highway 
Administrator  for  a  waiver  The 
Administrator  may  deny  the  petition  if  it 
IS  detprmmed  to  be  without  menl.  If  the 
Administrator  determines  that  the 
petition  may  have  merit,  the  FTIWA  will 
publish  a  notice  in  the  Federal  Register 
to  provide  opportunity  for  comment 
After  analyzing  the  comments,  the 
Administrator  may  grant  or  deny  the 
waiver.  The  FHWA  will  then  publish  a 
notice  of  lis  decisions  on  the  petition  in 
the  Federal  Register. 

Response  to  Notice 

In  response  to  the  notice  published  in 
the  Federal  Register  on  Apnl  14,  1988  (53 
FR  12504),  the  FHWA  received  over 
1.700  comments  regarding  commercial 
dnver's  license  waivers  The  majority 
were  from  individual  farmers  or 
Firefighters  supporting  the  waiver  Over 
140  letters  from  members  of  the 
Congress  also  expressed  support  for 
waivers  for  these  two  groups.  Most  of 
the  information  presented  referred  to  the 
issue  of  whether  or  not  pubhc  interest 
would  be  served  by  allowmg  waivers. 

Farmers 

The  FHWA  has  determined  that  it  is 
not  contrary  to  the  public  interest  to 
allow  States,  at  their  discretion,  to 
waive  certain  farmers  from  the 
requirements  of  the  CDl.  program- 
Absent  a  waiver,  all  farmer  operators  of 
commercial  vehicles  of  o\er  26.00CI 
pounds  and  of  vehicles  carrying 
hazardous  material  in  amounts 
sufficient  to  be  placarded  would  be 
subject  to  the  CDL  program  Based  on 
the  farm  vehicle  operations  safety  data 
available  to  FHWA  at  this  time, 
comments  to  the  docket,  and  the 
potential  burdens  imposed  on  the 
farmers,  FHWA  believes  that  a  waiver 
for  farmers  involved  in  small  scale  farm 
to  market  transportation  movements  is 
appropriate  The  FHWA  believes  that  it 
is  contrary  to  public  interest  to  waive 
long  haul  farm  vehicle  movements,  as 
well  as  persons  that  provide  for-hire 
trucking  services  to  the  farm  community 

To  ensure  that  any  waiver  is  focused 
on  legitimate  farm  to  market  operations 
by  farmers,  the  group  of  farm  vehicle 
operators  the  State  may  waive  is  limited 


to  those  operators  of  a  farm  vehicle 
which  is: 

— Controlled  and  operated  by  a  farmer 
— Used  lo  transport  either  agricultural 

products,  farm  machinery,  farm 

supplies  or  both  to  or  from  a  farm: 
— Not  used  in  the  operations  of  a 

common  or  contract  motor  carrier 

and 
— Used  within  150  miles  of  the  person's 

farm. 
This  limited  exemption  will  provide 
States  wTth  the  flexibility  to  addreaa  the 
concern  of  farmers,  yet  retain  the  safety 
enhancements  included  in  the  Act  and 
implementing  regulations  for 
commercial  motor  vehicle  drivers. 

In  response  to  the  petitions  and  the 
subsequent  notice,  over  700  comments 
were  submitted  from  either  individual 
farmers  or  groups,  such  as  the  American 
Farm  Bureau,  which  represent  farmers. 
Of  these,  the  vast  majonty  were  in  favor 
of  waging  farmers  from  the  CDL 
requirements  and  believe  that  the  farm 
operations  are  generally  different  from 
typical  "over  the  road"  business  They 
note  that  farm  vehicles  are  used  for 
shorter,  more  localized  tnps  and  farm 
vehicles  are  used  seasonally  Also,  farm 
vehicles  are  usually  driven  by  family 
members  or  seasonal  employees  who 
drive  only  incidentally,  i.e..  to  pick-up 
and  deliver  supplies,  or  during  the 
harvest  season,  to  farming.  The  FHWA 
traditionally  has  recognized  these 
differences  in  farm  operations  and  has 
included  exceptions  in  the  Federal 
Motor  Carrier  Safety  Regulations  for 
certain  farm  operations. 

In  response  to  the  petitions  requesting 
waivers  for  farmers,  the  FHWA,  in 
cooperation  with  the  Department  of 
Agriculture  {DOA),  requested  the 
University  of  Michigan  Transportation 
Research  Institute  (I'MTRI)  lo  examine 
the  data  relating  to  farm  truck  safety. 
The  UMTRI  study  devekiped  farm  and 
non-farm  safety  estimates  for  vehicles  in 
weight  classes  of  10.000  pounds  Gross 
Vehicle  Weight  Ratmgs  (GVWR)  and 
higher  These  estimates  were  developed 
using  the  information  m  the  Census 
Bureau's  Transportation  Inventory  and 
Use  Survey  (TIUS)  along  with  samples 
of  the  onginal  TIUS  vehicle  registration 
data  from  R.L-  Polk  Company, 
information  developed  by  UMTRI 
through  their  own  surveys  and  data  m 
the  Trucks  Involved  in  Fatal  Accidents 
File  [TlFAl.  and  recent  UMTRI 
nationwide  studies  of  truck  operations. 

The  UMTRJ  estimates  show  that 
farmers  constitute  a  very  small 
proportion  of  fatal  truck  accidents  and 
are  significantly  under-involved  in  such 
accidents  for  the  vehicle  weight  classes 
for  which  data  is  readily  available,  i.e.. 


classes  of  10.000  pounds  GVWR  and 
higher.  For  example,  in  1982  (the  most 
recent  year  the  IIUS  is  available),  fatal 
farm  accident  involvement  for  various 
vehicle  weight  classes  compared  lo  fatal 
non-farm  accident  involvement  as 
follows: 

INVOLVEMENTS  IN  FATAL  ACCIDENTS 
(PataMies  per  hundred  million  rmles  traveled— 1962] 


VeNdM       tbOM       10.000 

pounds  GVWR  

VeNdet      ibov«      20.000 

pounds  GVWR 


Thus,  the  accident  rale  for  farm 
vehicles  in  1982  was  less  than  one  half 
of  the  rate  for  non-farm  vehicles.  The 
FHWA  has  no  information  which  would 
indicate  a  change  in  the.se  accident  rates 
for  more  recent  years.  (The  FHWA  will 
continue  to  monitor  and  re-evaluate 
data  and  information  related  to  farm 
vehicle  safety  to  determine  whether  the 
waiver  for  such  operation  continues  to 
be  Justified  on  a  safety  basis.) 

Data  available  from  the  Research  and 
Special  Programs  Administration's 
Hazardous  Materials  Information 
System  indicates  that  there  have  been 
no  fatalities  reported  by  farmers  related 
to  light  or  heavy  vehicles,  which  carry 
hazardous  materials.  Also,  the  1982  farm 
vehicle  fatal  accident  involvement  rale 
is  about  the  same  as  that  fur  passenger 
vehicles.  Thus,  the  FHWA  believes  that 
farm  vehicle  operations,  both  for  small 
and  heavy  vehicles,  have  a  better  safety 
record  than  average  non-farm 
commercial  motor  vehicle  operations. 
The  FHWA  concludes  that  a  waiver  of 
this  group  would  not  result  in  a 
reduction  m  the  safe  operation  of  a 
commercial  motor  vehicle.  The  FHWA 
will  continue  lo  monitor  the  data  to 
ensure  that  the  waiver  continues  to  be 
warranted  from  a  safety  standpoint. 
More  specifically,  the  FHWA  will  re- 
evaluate farm  vehicle  accident  rates 
when  the  1987  TIUS  data  becomes 
available.  That  data  collection  is  now 
underway,  and  processing  should  be 
completed  by  early  1990, 

Several  commenters  suggested  thai 
inclusion  of  farmers  in  the  CDL  system 
may  impede  the  overall  effectiveness  of 
the  CDL  program  or  overburden  many 
Stales'  administrative  processes.  The 
National  Transportation  Safety  Board 
(NTSB)  also  recognized  the  potential 
problem  of  adding  farmers  to  the  CDL 
program  in  its  comments  lo  the  docket. 
The  NTSB  stated 
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If  the  presence  of  a  large  number  of  farmers 
in  ihe  commercial  drfvers'a  hrense  synlem 
(CDL)  causes  the  testing  and  licensing 
standards  to  be  less  stringent,  then  the 
overall  safety  Impacl  could  be  reduced 

The  FHWA  estimates  that  there  may 
be  1.1  million  farm  vehicles  included  in 
the  definition  of  a  commercial  motor 
vehicle.  Of  these,  only  178,000  vehicles 
are  believed  to  be  heavy  vehicles  above 
26.000  pounds  GVWR.  The  majority  of 
the  farm  vehicles  included  in  the 
definition  are  pick-up  trucks  or  other 
light  weight  trucks  (under  26.001  pounds 
GVWR)  which  are  used  to  transport 
pesticides,  fertilizers,  or  other  products 
integral  to  farming:  but  which  are 
defined  as  hazardous  materials.  Based 
on  this  number  of  vehicles,  the  FHWA 
estimates  that  there  may  be  as  many  as 
1.8  to  3.0  million  drivers  that  may  from 
lime  to  time  operate  a  vehicle  meeting 
the  definition  of  a  commercial  motor 
vehicle. 

The  FHWA  believes  that  the 
imposition  of  the  CDL  program  on  the 
entire  farm  community,  even  spread 
over  the  next  four  years,  could  be 
contrary  to  the  public  interest.  As 
indicated  at  the  time  of  the  request  for 
comments  on  the  CDL  waivers,  the 
Department  indicated  thai  it  wanted  to 
take  a  reasonable  common-sense 
approach  in  implementing  the  CDL 
legislation.  Thus,  the  FHWA  endorses 
an  exemption  that  would  be  allowed  for 
short  haul  farm  to  market  movements. 
The  waiver  would  not  be  available  to 
operators  of  farm  vehicles  who  operate 
over  long  distances,  operate  to  further  a 
commercial  enterprise,  or  operate  under 
contract  or  for-hire  for  farm 
cooperatives  or  other  farm  groups.  Such 
operators  drive  for  a  living  and  do  not 
drive  only  incidentally  to  farming. 

Firefighters  and  Operators  of 
Emergency  Equipment 

Over  900  comments  were  from  groups 
of  individuals  who  addressed  waivers 
for  firefighters.  Of  these,  most  supported 
a  waiver  and  stated  that  firefighters, 
especially  volunteers,  would  find  the 
financial  burden  imposed  by  the 
commercial  driver  license  requirements 
onerous.  Most  firefighting  organizations 
have  extensive  initial  training  as  well  as 
retraining  requirements  for  their 
equipment  operators. 

Therefore,  the  FHWA  believes  it  not 
contrary  lo  the  public  interest  to  waive 
operators  of  firefighting  and  other 
emergency  equipment  from  the 
requirements  of  the  Act.  Drivers  who 
operate  emergency  or  fire  equipment 
which  is  necessary  lo  the  preservation 
of  life  or  property  or  the  execution  of 
emergency  governmental  functions 
perform  under  emergency  conditions 


and  are  not  subject  to  normal  traffic 
regulation.  These  vehicles  ere  equipped 
with  audible  and  visual  signals  and  are 
operated  by  a  person  in  the  employ  of  a 
volunteer  or  paid  fire  organization- 
Emergency  equipment  such  as  a  fire 
truck,  hook  and  ladder  truck,  foam  or 
water  transporter  or  other  vehicles  used 
only  in  response  to  emergencies  are 
included. 

Military  Personnel 

FHWA  has  determined  that  military 
vehicles  when  operated  by  military 
personnel  in  pursuit  of  military  purposes 
are  beyond  the  intended  coverage  of  the 
Act.  Virtually  all  Stales  currently  make 
no  effort  to  regulate  operators  of 
military  vehicles,  and  FHWA  finds  no 
pubhc  interest  or  safety  benefit  to  be 
gained  by  requiring  such  Stale 
regulations  at  present.  The  DoD 
administers  the  Defense  Traffic  Safety 
Program  which  assures  adequate 
training  and  5uper\'ision  of  military 
drivers. 

Although  the  FHWA  does  not  collect 
data  for  civilian  versus  non-civilian 
accidents,  the  DoD  provided  some 
information  in  its  ducket  submission. 
These  data  show  that  during  1987 
approximately  10.500  DoD  vehicles  of 
commercial  design  (i.e..  vehicles  which 
would  meet  the  definition  of  a 
commercial  motor  vehicle)  traveled  52 
million  miles  on  and  off  military 
installations.  These  vehicles  were 
involved  in  3  fatal  accidents. 

The  FHWA  believes  that  commercial 
vehicle  safety  will  not  be  diminished  if 
all  non-civilian  operators  of  equipment 
owned  or  operated  by  the  Department  of 
Defense  are  waived  from  the  Act's 
requirements.  This  waiver  applies  lo 
any  active  duty  military  personnel,  and 
members  of  the  reserves  and  national 
guard  on  active  duly  including  personnel 
on  full-time  national  guard  duty. 
personnel  on  part-time  training  and 
national  guard  military  technicians 
(civilians  who  are  required  to  wear 
military  uniforms  and  are  subject  to  the 
code  of  military  justice). 

Transit  Operatore.  Railroad  Employees. 
Public  Utility  Employees  and  Other 
Croups 

The  information  available  to  the 
FHWA  at  this  time  indicates  that  these 
commercial  motor  vehicle  operations 
are  conducted  by  a  wide  variety  of 
business  entities,  which  are  subject  to 
varymg  degrees  of  regulation  by 
Federal.  State,  and  local  authorities. 
These  groups  do  not  specifically  deal 
with  the  protection  of  life  and  properly. 
Moreover,  these  groups  operate  a  large 
number  of  vehicles  nationwide  under  all 
types  of  conditions  (Le.,  in  urban, 


suburban,  and  rural  areas;  on  highways 
and  other  roads;  with  varying  speeds 
and  traffic  congestion;  and  in  all 
weather  conditions  and  at  all  times  of 
day).  For  example,  transit  buses  carry 
millions  of  passengers  each  day  with  the 
ever  present  threat  of  an  accident 
involving  a  high  loss  of  life.  Public  utility 
and  railroad  employees  both  operate 
large  or  hazardous  material  laden 
vehicles  both  day  and  night  throughout 
the  year,  sometimes  under  the  most 
adverse  weather  conditions.  Finally. 
these  vehicles  are  operated  by  drivers 
who  tend  to  be  highly  trained  to  provide 
other  services  and  who  may  receive 
extensive  job  safety  training,  but  who 
oftentimes  have  limited  opportunities  to 
acquire  knowledge  of.  and  develop  skills 
for,  the  safe  operation  of  commercial 
motor  vehicles.  Accordingly,  the  FHWA 
is  unable  to  conclude  that  granting 
waivers  lo  these  groups  at  this  time  will 
nol  be  contrary  to  the  public  interest  or 
will  not  diminish  the  safe  operations  of 
commercial  motor  vehicles. 

Further,  many  of  the  commenters 
requested  waivers  because  of 
misunderstandings  about  the 
requirements  of  the  CDL  program.  Some 
of  the  major  areas  of  confusion  that 
were  reflected  in  the  comments  to  the 
docket  relate  lo  the  price  of  the  CDL. 
age  requirements  lo  obtain  a  CDL  and 
the  inter-re!ationship(s)  between  the 
new  CDL  requirements  and  the  more 
tradibonal  Federal  requirements  found 
in  Parts  390-399.  With  respect  to  the 
price  for  a  CDU  many  commenters 
believe  the  CDL  will  cost  S450.00.  Under 
Part  383.  each  State  will  establish  its 
own  fee  structure.  One  State,  which 
currently  has  a  cla.ssified  licensing  and 
testing  system  in  place  that  is  very 
simitar  to  the  types  of  licensing  and 
testing  required  under  the  CDL  program, 
charges  between  S38.00  and  S42.00  for  a 
license  which  is  good  for  four  years.  The 
FHWA  does  not  expect  that  a  S450.00 
fee  or  an  almost  10-foId  increase  in  the 
price  of  a  similar  license  is  likely.  With 
respect  to  the  minimum  age  to  obtain  a 
CDU  many  commenters  believe  all  CDL 
holder  need  lo  be  21  years  of  age  under 
Part  383.  However,  drivers  who  do  not 
operate  in  interstate  commerce  and  even 
certain  interstate  farm  vehicle  drivers 
do  not  have  to  be  21  years  old  unless 
that  is  the  minimum  age  their  State 
requires.  Finally,  many  commenters 
seem  to  believe  that  CDL  holders  need 
to  keep  log  books  or  that  vehicles 
operated  by  a  CDL  holder  automatically 
become  subject  to  the  Federal  vehicle 
inspection  requirements.  Under  the  CDL 
program,  this  is  nol  the  case  unless  the 
driver  or  the  vehicle  is  already  subject 
to  such  requirements.  TTius.  the  FHWA 
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br'heves  that  when  such  groups  gain  a 
complete  understanding  of  the 
requirements  as  included  in  the  Final 
Rule  issued  on  |uly  21,  1988.  many  of 
their  concerns  may  be  resolved. 
When  the  promulgation  of  all 
requirements  of  the  Act  is  completed, 
FHWA  intends  to  amend  the  regulation 
to  reflect  these  waivers. 

Authority:  Title  XU  of  Pub.  L  99-57a  100 
Stat  3207;  49  U.S.C.  3102:  49  U.S.C.  App.  2505: 

49  CFR  1  48. 

Usued  on:  September  19. 1988 
Robert  E.  Farris, 

Federal  Highway  Administrator.  Federal 
Highway  Administration. 
FR  Doc.  8&-21891  Filed  9-23-88:  8:45  am) 
BILUNC  COO€  491&-22-II 
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Proposed  Rules 


Federal  Register 
Vol.  53.  No.  186 
Monday.  September  26.  1988 


This  section  of  tt>e  FEDERAL  REGISTER 

contains  notices  to  the  public  of  the 
proposed   issuance  of   njles  and 
regulations    The   purpose   of   these   notices 
IS  to  give  interested   persons  an 
opportunity   to   participate   in    tt>e   rule 
making  pnor   to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

7  CFR  Part  1941 

Proposed  Revisions  to  Provisions  of 
tt^e  Supplemental  Appropriations  Ac! 

AGENCY:  Farmers  Home  Administration. 

I'SDA. 

ACTION:  Proposed  rule  with  request  for 

Lummenls. 

SUMMARY:  The  Farmers  Home 
y\dministration  (FmHA)  proposes  to 
amend  its  authority  that  became 
effective  on  March  16. 1988,  for  making 
annual  production  loans  to  delinquent 
borrowers.  This  action  is  taken  as  a 
means  of  affording  the  public  an 
opportunity  to  consider  three  changes 
concerning  the  making  of  annual 
operating  (OL)  loans  to  dehnquent 
borrowers  for  production  purposes,  or 
the  granting  of  subordinations,  to 
delinquent  borrowers  to  enable  them  to 
obtain  annual  operating  credit  from 
another  lendmg  source.  The  first  change 
would  revise  the  standards  for  eligibility 
for  these  loans.  The  second  change 
would  ease  the  requirements  for 
obtaining  non-disturbance  agreements. 
The  third  change  would  prohibit  such 
loans  to  borrowers  who  have  been 
considered  for  loan  restructuring 
(writedown  of  FmHA  debt)  under  the 
provisions  of  new  subpart  1951-S  of  the 
agency's  regulations. 
DATE:  Written  comments  must  be 
submitted  on  or  before  October  26.  1988. 
ADDRESS:  Submit  written  comments,  in 
duplicate,  to  the  Office  of  the  Chief. 
Directives  and  Forms  Management 
Branch.  Farmers  Home  Administration. 
USDA.  Room  6348.  South  Agriculture 
Building.  14th  Street  and  Independence 
Avenue  SW,,  Washington.  DC  20250. 
The  Regulatory  Impact  Analysis 
Statement  (RIA)  and  all  written 
comments  made  pursuant  to  this  notice. 
will  be  available  for  public  inspection 
durmg  regular  working  hours  at  the 
above  address. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Falcone.  Senior  Loan  Officer. 
Farmer  Programs  Loan  Making  Division, 
Farmers  Home  Administration,  USDA. 
South  Agriculture  Building.  14lh  Street 
and  Independence  Avenue  SW.. 
Washington.  DC  20250.  telephone  (202) 
475-W19. 

SUPPLEMENTARY  INFORMATION: 
ClassiHcation 

This  action  was  reviewed  under 
USDA  procedures  established  in 
Department  Regulation  1512-1.  which 
implements  Executive  Order  12291,  and 
was  determined  to  be  major  because  it 
will  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

Summary  of  RL\ 

The  USDA  developed  a  Regulatory 
Impact  Analysis  (RIA).  which  was 
summarized  in  the  final  rule,  and  was 
published  in  the  Federal  Register  [53  FR 
8738-8740)  dated  March  16.  1988.  Any 
changes  that  may  be  made  as  a  result  of 
this  proposed  rule  could  have  an  impact 
on  the  RIA.  If  so.  the  RIA  will  be  revised 
when  the  final  rule  is  published. 

Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice  7  CFR  Part  3015. 
Subpart  V  (48  FR  29115,  |une  24.  1983) 
and  FmHA  Instruction  1940-1. 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities"  (December  23, 1983).  Farm 
Operating  Loans  are  excluded  from  the 
scope  of  Executive  Order  12372.  which 
requires  intergovernmental  consultation 
with  State  and  local  officials- 
Programs  Affected 

These  changes  effect  the  FmHA 
operating  loan  program,  as  listed  in  the 
Catalog  of  Federal  Assistance: 
10.406 — Farm  Operating  Loans. 
Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940. 
Subpart  G.  ■'Environmental  Program."  It 
is  the  determination  of  FmHA  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969.  Pub.  L.  91-130.  du 
Environmental  Impact  Statement  is  not 
required. 


Discussion  of  Proposed  Rule 

The  regulations  authorizmg  the 
making  of  annual  operating  loans  or 
granting  subordinations  to  delinquent 
borrowers  were  published  to  comply 
with  a  provision  in  Chapter  X  of  Title  1 
of  the  Supplemental  Appropriations  Act 
for  1957  (Pub.  L.  100-71),  dated  July  11, 
1987.  Three  changes  are  being 
considered.  The  first  would  change  the 
existing  "conditions"  for  eligibility  to 
examples.  The  second  would  make  less 
restructive  the  need  to  obtain  non- 
disturbance  agreements.  These 
proposed  changes  are  based  on  public 
expresisons  that  the  existing  regulation 
is  more  restrictive  than  the  policy  in 
effect  under  FmHA  Administrative 
Notice  (AN)  No.  1113  (1960.  dated 
November  30,  1984,  to  which  the  law 
required  FmHA  must  adhere.  The  third 
proposed  change  would  amend  the 
regulations  by  restricting  eligibility  of 
these  loans  to  only  those  borrowers 
whose  accounts  have  not  had  the 
benefit  of  being  fully  considered  for 
restructuring,  pursuant  to  Subpart  S  of 
Part  1951.  That  regulation,  which  itself 
was  published  as  a  proposed  rule  on 
May  23. 1988.  provides  major  debt 
restructuring  alternatives  for  delinquent 
FmHA  farm  loan  borrowers,  including  a 
debt  write-down  program,  which 
provides  a  long-term  solution  rather 
than  a  short-term  solution  for  delinquent 
borrowers. 

On  July  11. 1987.  the  President  signed 
Pub.  L.  100-71.  One  of  the  provisions  of 
the  Act,  (in  Chapter  X  of  Title  1. 101  Stat. 
429)  states,  in  its  entirety,  as  follows: 

Hereafter,  funds  appropriated  or  availablf 
to  the  Farmers  Home  Administration  under 
this  or  any  other  .^ct  to  make  or  to  ser\'ice 
farm  loans  shall  be  available  for  coniinuing 
assistance  to  delinqueni  borrowers  on  the 
basis  of  the  policies  contained  in  Farmers 
Home  Administration  Announcement 
Number  1113-1960.  dated  November  30. 
1984. 

The  Administrative  Notice  to  which 
this  legislation  refers  is  AN  No.  1113 
(1960).  which  reestablished,  for  the  1985 
crop  year,  a  policy  then  known  as  the 
"Continuation  Policy."  Since  1982, 
FmHA  had  policies  to  make  loans  to 
delinquent  borrowers,  if  certain 
conditions  could  be  met.  These  policies 
permitted  making  new  production  loans 
(or  subordinating  FmHA's  liens  so  that 
others  could  make  such  loans)  to 
borrowers  whose  delinquent  accounts 
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could  not  be  resolved  through  the  use  of 
FmHA'9  ser\'icing  programs.  In 
November  1985.  the  Continuation  Policy 
was  discontinued. 

Under  the  Continuation  Policy,  FmHA 
had  refrained  from  foreclosure  or  other 
debt  collection  processes  for  those 
borrowers  who  rer^ived  new  loans, 
until  after  those  new  loans  became  due 
and  payable,  Those  bHarrowers  who 
received  loans  under  that  policy,  came 
to  be  known  as  Continuation  loan  policy 
borrowers;  and  they  had  (o  satisfy 
certain  conditions.  Amonsi  those 
cunditions  were,  to  quote  from  the  1964 
AN: 

■"2-  The  borrower  has  been  unable  to  pay 

■jccoun's  38  scheduled  Examples  of  (his 
would  be: 

A  Reducnon  ;n  essenliat  income  from  a 
nonfarm  job  due  (o  unemploynient  or 
underemployment  uf  the  borrower -operator 
or  spouse  caused  by  Circumstances  beyond 
the  borrowers  control:  or 

B  Reduction  in  income  due  to  illness. 
[niar>-  or  death  of  an  individuat  borrower,  or, 
in  Th^  cdse  of  an  entity  borrower,  the 
';!.>ckholder.  member  or  partner  who  operates 
iht?  farm;  i'>r 

C  Rt»duction  in  income  due  iu  a  natural 
0i,;d3terEB).  an  outbreak  of  uncontrj liable 
disease.  and,i'or  uncontroUabie  insect  damage 
which  caused  severe  loss  of  agricultural 
production  tha'  reduced  the  repayment 
3bil:ty  of  the  borrower  to  the  degree  that 
^L-Kedtil-jd  payments  cannot  be  made" 

On  November  16.  1987.  FmHA 
published  proposed  regulations  for 
public  comment  concerning  this  section 
uf  Pub  L  100-71  (52  FR  43766-681.  In  the 
propof?pd  regulations,  FmHA  converted 
t.Te  examples  itlustrating  the  second 
criterion  in  the  1984  AN  into  outright 
limitations.  The  proposed  rule  stated:  "2. 
The  borrower  has  been  unable  to  pay 
accounts  as  scheduled  due  to  :".  and 
fhen  set  out  the  language  of  the  three 
t^xampips 

FmHA  made  this  change  of  language 
in  an  attempt  to  use  clearer  language 
find  better  form  m  its  nrw  regulations 
•r.ar.  It  had  iised  in  the  1984  AN.  This 
:  hringe  in  wordiHR  was  not  thought  to 
H^!cibhsh  a  substantive  difference  from 
•he  pro^trm  existing  as  a  result  of  the 
1984  AN,  since  the  1984  "examples" 
were  intended  to  be  interpreted  as 
^undilions  It  was  thought  that  using  the 
language  m  the  proposed  rule  would  be 
mure  effective  rhan  republishing  the 
1984  AN  Itself,  since  the  law  refers  to 
the  "'poht-ies'  contained  in  the  1984  AN, 
AS  well  as  to  the  AN  itself. 

No  comments  were  rtKieived  on  tins 
point  during  the  30-day  comment  peiiod 
following  the  pubhcaunn  in  the  Federal 
Register  of  the  proposed  regulaiion.  and 
the  Agency  reviewed  those  comments  it 
did  receive  and  pubbshed  its  final  rule 
on  this  subject  on  March  6.  1988. 


Shortly  before  the  final  rule  was 
published  in  the  Federal  Register, 
however,  the  Administrator  received  a 
letter  from  a  member  of  the  public 
alleging  that  the  replacement  of  the 
"examples"  with  conditions  in  the 
proposed  rule  (which  feature  was 
incorporated  into  the  final  rule)  made 
the  regulations  more  restrictive  than  the 
1984  AN.  Speufically.  this  letter  argued 
that: 

The  AN  merely  lists  three  e.\ample9  of 
rerisons  why  the  borrower  bas  been  unable  to 

pay  his/her  account  In  the  proposed 
regulations,  those  three  examples  are 
converted  into  rules.  The  proposed 
regulations  narrow  the  AN  by  provtdtog  that 
a  borrower  may  be  phgible  for  assistance 
under  this  policy  only  if  his/her  inability  to 
pay  was  cduscd  by  one  of  those  three 
reasons.  Certainty,  it  is  un permissible  for  Ihe 
final  regulations  to  hie  more  restrictive  than 
AN'm3.19ei>  ■ 

The  same  member  of  the  public  made 
some  extensive  comments  on  the 
proposed  FmHA  regulations  published 
in  the  Federal  Register  on  May  23. 1988, 
These  regulations  were  published  as  a 
result  of  Ihe  Agrictiltura!  Credit  Act  of 
1987.  Several  of  the  comments 
mentioned  referred  to  FmHA  Institution 
l-Wl-A.  §  1941  14.  Annual  production 
loans  to  dehnquent  bom)wers.  All  of 
FmHA's  Farmers  Program  regulations 
were  published  in  the  proposed 
regulations,  even  though  some  sections. 
including  the  above  mentioned  section, 
had  no  proposed  changes. 

In  addition  to  the  r**peated  comment 
requesting  Fmf  iA  to  change  condition  to 
"examples'*,  the  commenler  in  another 
letter,  dated  )une  21, 1988.  also 
requested  FmHA  to  expand  the 
"Continuation  Policy"  to  include  the 
following: 

(1)  Notify  all  delinquent  borrowers 
who  inquire  about  or  submit 
applications  for  operating  loans  or 
subordinations,  by  letter,  about  the 
availability  of  such  loan  to  delinquent 
borrowers. 

(2)  Aulomaticatly  reconsider 
assistance  imder  this  program  to  all 
borrowers  whose  applications  for 
operating  loans  or  subordinations  have 
been  denied  since  July  11. 1987  (the  date 
of  enactment  of  this  authorit>). 

(3)  Change  the  present  sentence  on 
non-distrubance  agreements  to  the  way 
it  was  stated  in  AN  No.  1113  (1960). 

FmHA  does  not  plan  to  adopt  the  first 
comment  as  it  is  not  necessary  to  notify 
delinquent  borrowers  about  the 
program.  If  they  apply  for  assistance 
and  cannot  show  repayment  on  all  their 
debts  after  considering  all  servicing 
options.  County  Supervisors  will 
automabcally  consider  their 
applications  for  this  program 


FmHA  does  not  plan  on  adopting  the 
second  comment,  as  Ihe  regulations  and 
the  1984  Administrative  Notice  (AN)  do 
not  have  retroactive  provisions.  There  is 
no  indication  that  the  law  contemplates 
or  requires  retroactive  con.sideration, 

FmHA  does  plan  to  adopt  the  third 
comment  so  as  not  to  piacp  a  greater 
burden  on  the  farmer  than  the 
requirements  in  AN  No.  1113  (1960). 

Any  comments  submitted  on  this 
proposed  rule  should  provide  as  much 
evidence  as  possible  on  the  impact  of 
the  program  as  it  was  implemented  in 
1984  and  1985  in  the  commenter's  State 
or  locality.  The  statute  specifically 
requires  FmHA  to  adopt  the  "policies" 
that  were  used  in  1984-1965  to 
administer  this  special  loan  authority; 
and  the  goal  is  thus  to  adapt  the  rules 
for  use  in  1988  and  bpyond  as  nearly  as 
possible  to  the  practices  in  effect  at  that 
time. 

Another  purpose  of  this  notice  is  to 
propose  an  amendment  to  the  existing 
regulations  which  will  limit  the 
availability  of  "Continuation  Loans"  to 
only  those  farm  borrowers  whose  loans 
and  accounts  have  not  been  fully 
considered  for  restructuring,  in 
accordance  with  Subpart  S  of  Part  1951. 
which  regulation  contains  provisions  of 
section  353  of  the  Consolidated  Farm 
and  Rural  Development  Act  (CONACT). 
This  portion  of  the  CONACT  was  added 
as  a  result  of  section  615  of  the 
Agricultural  Credit  Act  of  1987.  Pub.  L. 
100-233.  As  staled  in  the  proposed  rule, 
published  in  the  Federal  Register,  (53  FR 
18392-18523)  on  May  23.  1983.  FmHA 
plans  to  accelerate  the  borrower's 
account  once  a  final  decision  bas  been 
made  that  the  borrower  is  not  eligible 
for  debt  write-down.  Debt  write-down  is 
a  provision  of  Pub.  L  100-233.  Present 
FmHA  regulations  state  that  once  a 
borrower's  account  is  accelerated,  the 
borrower  will  not  be  considered  for  a 
Continuation  Loan. 

When  the  Continuation  Policy  was 
first  established  in  1982.  it  vvas  intended 
to  operate  for  only  one  year.  However, 
the  policy  was  extended  one  year  at  a 
time,  with  some  modifications,  as  a 
"temporar>'"  solution,  for  each  of  the 
1983. 1984.  and  1985  production  years.  In 
all  three  of  those  years,  it  was  expected 
Ihe  financial  condition  of  borrowers 
would  improve  in  the  subsequent  year. 
or  that  a  new  law(s)  would  be  enacted 
which  would  enable  resolution  of  the 
financial  difficulties  of  these  borrowers 
For  this  reason,  FmHA  did  not.  in  Ihe 
1984  AN  or  its  predecessor  ANs.  come  to 
grips  with  the  problem  of  how  to  deal 
with  these  delinquent  borrowers  on  a 
longer-term  basis  While  the  AN  made  it 
clear  that  the  Continuation  Policy 
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estabhshed  each  year  was  to  extend 
through  that  production  year  only,  it  did 
not  establish,  in  advance,  clear  rules  for 
dealing  with  borrowers  whose  financial 
situations  did  not  improve,  but  got 
progressively  worse. 

Since  a  new  law  has  been  enacted 
affording  FmHA  borrowers  substantial 
debt  restructuring  options.  Fm>iA 
proposes  to  hmit  the  making  of 
Continuation  Loans  to  only  those 
borrowers  who  have  not  had  the 
opportunity  to  be  fully  considered  for 
these  new  options.  Unlike  the  situation 
which  existed  in  1982-1985.  FmHA  now 
has  a  powerful  statutory  mechanism 
which  it  must  use.  at  a  borrower's 
request,  in  attempting  to  resolve  the 
borrower's  financial  problems  on  a  long 
term  basis.  If  a  borrower  has 
encountered  financial  difficulties. 
caused  by  forces  beyond  his/her 
control,  the  Continuation  Loan  will  be 
available  to  enable  the  borrower,  if 
otherwise  eligible,  to  operate  for  another 
year  while  his  or  her  situation  can  be 
further  evaluated  and  fully  considered 
for  debt  restructuring/writedown.  The 
borrower  will  also  be  able  to  seek 
administrative  review  of  the 
restructuring  decision  from  a  new. 
independent,  appellate  body  within  the 
Agency.  If  the  restructuring  process 
results  in  wrilten-down  or  defeated 
debt,  the  borrower  will  no  longer  be 
"delinquent"  once  the  process  has  been 
completed:  and  the  Continuation  Loan 
would  not  be  used,  nor  would  it  be 
necessary,  since  the  borrower  should  be 
eligible  for  operating  credit  under 
normal  terms. 

If  the  borrower's  financial  situation  is 
so  serious  that  it  cannot  be  resolved, 
even  through  the  restructuring  process. 
then  under  this  proposal,  FmHA  would 
not  extend  another  Continuation  Loan 
once  the  restructuring  process,  including 
the  administrative  appeal,  was 
completed.  If  the  borrower  did  not 
qualify  for  restructuring/writedown, 
FmHA  would  then  proceed  to  accelerate 
the  borrower's  account,  including  any 
outstanding  Continuation  Loan. 
immediately  after  the  Continuation 
Loans  came  due.  The  FmHA  would  not 
consider  the  borrower  for  another 
Continuation  Loan,  as  that  would 
prevent  all  collection  activities  for 
another  production  year. 

The  FmHA  realizes  that  the  policies 
resulting  from  this  proposed  rule  will,  in 
many  instances,  cause  the  borrower  to 
discontinue  farming.  However.  FmHA 
has  no  reasonable  alternative.  Under  the 
terms  of  the  Continuation  Loan  policy 
presently  in  effect,  a  borrower  is  eligible 
for  consideration  of  a  Continuation  Loan 
only  if  the  FmHA  loan(s)  is  delinquent 


and  cannot  be  brought  current  through 
use  of  FmHA's  various  servicing 
options.  These  borrowers  are 
specifically  made  eligible  even  though 
they  cannot  repay  the  in8tallment(s)  or 
the  balance  due  on  any  other  existing 
Indebtedness,  including  debts  owed  to 
FmHA  and  to  other  providers  of  credit. 
Also,  once  a  Continuation  Loan  has 
been  made.  FmHA  is  precluded  from 
proceeding  with  acceleration  and 
foreclosure  untd  after  the  Continuation 
Loan  comes  due  and  the  progress  or 
further  deterioration  of  the  operation  is 
known. 

Under  a  purely  mechanical 
application  of  the  present  rule,  the 
borrower  could,  conceivably,  receive  a 
new  Continuation  Loan  year  after  year 
even  though  the  borrower  had  not  made 
any  payment  on  any  other  debt  the 
preceding  production  year,  including 
last  year's  Continuation  Loan. 

While  this  result  was  perhaps 
acceptable  during  the  1982-85  period, 
when  the  new  section  353  loan 
restructuring  authority  did  not  exist. 
FmHA  does  not  believe  the  Congress,  in 
enacting  the  new  Continuation  Policy, 
intended  to  establish  a  back-door 
aimuel  grant  program,  but  rather 
intended  the  new  law  to  be  used  to 
assist  troubled  borrowers  during  the 
period  in  which  Congress  could 
complete  its  consideration  of  the  then- 
pending  debt  restructuring  legislation. 
This  consideration  ultimately  resulted. 
on  January  6. 1988.  in  the  enactment  of 
the  new  restructuring  authorty.  During 
the  1988  calendar  year,  this  new 
authority  will  be  implemented  through 
regulations  and  used  to  resolve  the 
situations  of  troubled  borrowers  on  a 
more  permanent  basis. 

As  in  the  case  of  the  element  of  this 
Notice  dealing  with  eligibility  for 
Continuation  Loans,  FmliA  is  not 
committed  to  the  terms  of  this  particular 
proposal.  Ail  comments  and  views  on 
this  extremely  difficult  question  will  be 
considered  carefully,  in  en  effort  to 
construct  a  system  which  will  effectuate 
the  underlying  Congressional  purposes 
reflected  in  the  Continuation  Loan 
legislation  and  the  Agricultural  Credit 
Act  provisions- 
List  of  Subjects  in  7  CFR  Part  1941 

Crops.  Livestock,  Loan  programs — 
Agriculture,  Rural  areas,  Youth. 

Therefore,  as  proposed.  Chapter 
XVIIi.  Title  7.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  1941— OPERATING  LOANS 

1.  The  authority  citation  for  Part  1941 

continues  to  read  as  follows: 


Authority:  7  U.S.C.  1980:  5  U.S.C.  301:  7  CFR 
2.23:  7  CFR  2.70. 

Subpart  A — Operating  Loan  Policies. 
Procedures  and  Authorizationa 

2.  Amend  introductory  text  of 
S  1941.14(a)(2)  to  read  as  follows: 

!i  1941.14     Annual  production  loans  to 
d«ltnqu«nt  t>orrower». 


(2)  The  borrower  has  been  imable  to 
pay  accounts  as  scheduled.  Examples  of 
this  would  be; 


3.  Amend  S  1941.14  by  revising 
paragraph  (a)(6)  and  adding  new 
paragraph  (a)(7]  to  read  as  follows: 

§  1941.14    Annual  production  Loans  to 
deltnquent  borrowers. 

(a)  '  •  • 

f6)  Non-disturbance  agreements  wilt 
be  obtained  from  other  creditors,  as 

necessary. 

(7)  FmHA  has  not  completed  the 
process  (including  any  administrative 
appeal  and  further  review)  of 
considering  the  borrower  for  debt 
restructuring,  pursuant  to  Subpart  S  of 
Pari  1951  of  this  chapter. 

Dale:  August  2,1988. 
Roland  R.  Vautour. 
Under Secrvtory  for SmoU Commuiuty  aod 

Rural  Development 

jFR  noc-  a»-21900  Filed  9-23-86;  8:45  am] 

BltUNG  COOC  M 10-07-41 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  ParU  2800,  2810.  2880.  9230, 
and  9260 

[AA-33(M)e-4211-02-NCPH) 

Rights-of-Way,  Trespass,  and  Law 
Enforcement — Criminal;  Amendment 
To  Provide  Procedures  for  Action  on 
Unauthorized  Use.  Occupancy,  or 
Development,  of  the  Public  Lands  for 
Transportation  and  Other  Systems  or 
Facilities  Which  Could  Be  Allowed  by 
a  Temporary  Use  Permit,  or  Right-of- 
Way 

AOENCV:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Proposed  rulemaking 

SUMMARY:  This  proposed  rulemaking 
would  provide  procedures  for 
addressing  unauthorized  use. 
occupancy,  or  development  of  the  public 
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lands  for  uses  and  faalities  that  require 
authunzdtjon  pursuant  to  Title  V  of  thf 
Federal  Land  Policy  and  Managemynl 
Act  [43  L'  S  C.  1781-1771  J.  the  Act  cf 
AuKust  28.  1937  (43  U  SC.  1181a  and 
neib)  or  aection  28  of  the  Mineral 
Leasing  Act  (10  U.S.C-  165).  These 
procedures  w;!!  enhance  protection  for 
public  lands  and  resources  from 
u.'^dLithnnzed  use  and  assure  a  proper 
monetary  return  for  use.  occupancy,  or 
development  of  the  public  lands  and 
resources  as  well  as  provide  a  penalty 
for  violation. 

date;  Comments  should  be  submitted 
•>>  N'dvemher  Z5.  198fl.  Comments  not 
r^ri-ived  or  postmarked  by  the  above 
.i.^:e  may  not  be  considered  in  the 
decisionmaking  process  on  the  issuance 
of  a  final  rulemaking. 
ADDRESS:  Comments  should  be  sent  to: 
Director  (140|,  Bureau  of  Land 
Management.  Room  5555.  Main  Interior 
BIdg.,  1800  C  Street  N'W  .  Washington. 
DC  20240 

Comments  wil!  be  available  in  Room 
5555  of  the  above  address  for  pubhc 
review  during  regular  busmess  hours 
[7:45  a.m.  to  4:15  pm.).  Monday  through 
Friday 

FOR  FURTHER  INFORMATION  CONTACT 

Oscar  Anderson,  (202)  343-5441 
SUPPLEMENTARY  INFORMATION:  The 

existing  regu!.j!!ons  m  43  CFR  Parts 
J800,  3810. "and  2880  estabhsh  the 
procedures  for  obtaining  authorization 
m  the  form  of  a  nght-of-way  or 
temporary  use  permit  to  use  the  public 
lands  for  the  construction,  operahon. 
maintance  and  termination  of 
transportation  and  other  systems  or 
facilities,  The  authorizations  are  issued 
only  for  those  uses  that  conform  to 
statute,  regulations,  Bureau  of  Land 
Management  plans,  policies,  objectives, 
and  resource  management  programs- 
This  proposed  njiemaking  would  not 
apply  where  a  public  highway  right-of- 
way  was  obtained  pursuant  to  Revised 
States  2477  or  a  right-of-way  for  ditches 
and  canals  was  obtained  pursuant  to 
Revised  Statute  2339.  Except  for  those 
public  uses  that  quality  for  exception 
under  other  statutes  (county  roads.  RE/N 
funded  projects,  etc.)  the  subject 
authorizations  require  the  payment  of 
land  use  fees. 

Unauthonzed  use  of  the  public  lands 
requinng  a  nght-of-way.  temporary  use 
permit,  or  road  use  fee  causes  results  in 
significant  financial  losses  to  the  United 
States  because  of  nonpayment  of  rental 
fees,  road  use.  amortization,  and 
maintenance  fees,  as  well  as  berause  of 
the  cost  to  repair  damage  to  public  land 
resources  from  misuse,  abuse  and 
r.egiigenr.e  Investment  and  operations 
of  the  unautbonzed  user  are  also  at  risk. 


The  Bureau  of  Land  Management  has 
tried  to  resolve  cases  involving 
unauthorized  use  of  the  public  lands. 
most  of  which  are  unintentional,  by 
working  with  the  individual  and 
negotiating  an  amicable  solution.  In 
most  circumstances,  the  problems  are 
resolved,  but  there  are  instances  where 
negotiation  does  not  work,  particularly 
where  the  unauthorized  use  has  been 
knowingly  and  willfully  committed.  For 
such  instances,  a  procedure  is  needed  to 
allow  the  Uruted  States  to  obtain 
payment  for  the  use  of  the  land  and. 
where  appropriate,  to  impose  civil  and/ 
or  criminal  penalties  against  those 
making  unaulhonzed  use  of  the  public 
lands.  This  proposed  rulemaking 
provides  this  procedure. 

Unauthorized  use  is  a  trespass  against 
the  Uruted  States.  Trespass  can  be 
either  willful  or  nonwillful.  Willful 
trepass  cases  are  processed  under  civil 
and/or  criminal  authorities  while 
nonwillful  cast's  are  processed  under 
civil  and/or  administrative  authorities. 
For  nonwillful  cases,  the  Bureau  of  Land 
Management  would  first  attempt  to 
reach  an  amicable  solution  before 
resorting  to  the  civil  or  cnminal 
procedures  provided  by  this  proposed 
rulemaking.  In  those  instances  were 
unauthorized  use.  occupancy,  or 
development  of  the  public  lands  and 
improvements  is  venfied,  the  Bureau  of 
l^nd  Management  would  consider 
authorizing  the  use.  occupancy,  or 
development  provided  it  conforms  to 
Bureau  programs,  policies,  and 
objectives  and  is  in  compliance  with 
State  and  local  requirements. 

In  those  inatancps  where  law 
enforcement  action  is  required  for  the 
prevention  or  abatement  of  an 
unauthorized  use  or  development,  such 
action  would  be  aggressively  pursued  by 
the  Bureau.  When  appnjpnate.  the 
Bureau  would  seek  cooperation  of 
Federal.  State,  and  local  law 
enforrjjment  agencies. 

The  provisions  of  this  proposed 
rulemaking  are  applicable  only  to 
activities  which  are  required  to  be 
authorized  under  43  CFR  Parts  2600. 
28ia  and  2880.  and  do  not  apply  to  other 
types  of  unauthorized  use.  such  as 
grazing  trespass,  mineral  trespass, 
timber  trespass.  In  addition  Pari  9239.7- 
1  is  amended  to  include  all  public  lands 
as  defined  in  the  Federal  Land  Policy 
and  Management  Act  [FLPMAJ. 

The  principal  author  of  this  proposed 
rulemaking  is  Oscar  Anderson.  Division 
uf  Bights-of-Wav.  Bureau  of  Land 
Management,  assisted  by  the  staff  of  the 
Division  of  Legislation  and  Regulatory 
Management.  Bureau  of  Land 
Management. 


It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significanliy  affecting  the 
qufllitj'  of  the  human  environment  and 
that  no  detailed  statement  pursuant  to 
section  102(2)(C}  of  the  National 
Environmental  Policy  Act  of  1969  (42 
use.  4332(2)(C11  is  required. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  1Z291 
and  that  it  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.SC,  601  et  seq). 

This  rulemaking  would  provide 
procedures  for  use  by  (he  Bureau  of 
Land  MangemenI  in  carr\'ing  out  its 
responsibility  to  protect  the  public 
lands,  improvements,  and  resources 
from  unauthorized  use,  occupancy,  or 
development,  the  procedures  will  be 
equally  applicable  to  all  entities. 
regardless  of  size,  found  to  be  making 
an  unauthorized  use.  occupancy,  or 
development  of  the  public  lands, 
improvements,  and  resources. 

This  rule  does  not  contain  information 
collection  requirements  which  require 
appoval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq 

Under  the  authority  of  sections  303, 
309.  and  501-511  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1732.  1733.  1740.  1761-1771)  it  is 
proposed  to  amend  Parts  2800.  2810. 
2880,  Group  2800.  and  Parts  9230,  and 
9260.  Group  920a  Subchapter  1.  all  of 
Chapter  11  of  Title  43  of  the  Code  of 
Federal  Regulations,  as  set  forth  below. 

PART  2800— RK5KTS-Of -WAY. 
PRINCIPLES  AND  PROCEDURES 

1  The  authority  citHlion  for  Part  2800 
is  revised  to  read: 

Authority:  43  U  S  C.  1733.  1740,  and  1761- 
1771, 

2  Section  280DJ)-3  is  revised  to  read: 
S  2BO0.0-3  Authority. 

Sections  303,  309.  and  501-511  of  the 
Federal  Land  Policy  and  Management 

Act  of  1976  (43  use.  1733,  1740,  1761- 

1771)  authorize  the  Secretary  of  the 
Interior  to  issue  regulations  providing 
for  the  use.  occupancy,  and  development 
of  the  public  lands  through  permits, 
easements,  and  nghls-ofway. 

3.  Section  28000-5  is  amended  by 
adding  the  definition  of  "trespass"  as 
subparagraph  (u).  "willful  trespass"  as 
subparagraph  (v).  "nonwillful  trespass" 
as  subparagraph  (w).  and  "unnecessary 
or  undue  degradation"  as  subparagraph 
Ixl- 
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!b28O0.O-«    Definitions. 


(u)  "Trespass"  means  any  use. 
occupancy  or  development  of  the  public 
lands  that  requires  a  right-of-way. 
temporary  use  permit  or  other 
authorization  pursuant  to  the  regulations 
of  this  part  and  that  has  not  been  so 
authorized,  or  that  is  beyond  the  scope 
and  specific  limitations  of  such 
authorization  or  that  causes 
unnecessary  or  undue  degradation. 

(v)  "Willful  trespass"  means  the 
voluntary  or  conscious  trespass  as 
defined  at  S  2801  of  this  tide.  The  term 
does  not  include  an  act  made  by 
mistake  or  inadvertence,  The  term 
includes  actions  taken  with  criminal  or 
malicious  intent.  A  consistent  pattern  of 
trespass  may  be  sufficient  to  estabhsh 
the  knowing  or  willful  nature  of  the 
conduct,  where  such  consistent  pattern 
is  neither  the  result  of  mistake  or 
inadvertence.  Conduct  which  is 
otherwise  regarded  as  being  knowing  or 
willful  does  not  become  innocent 
through  the  belief  that  the  conduct  is 
reasonable  or  legal. 

(w)  "Nonwillful  trespass"  means  a 
trespass,  as  defined  at  $  2801.3(a)  of  this 
title,  committed  by  mistake  or 
inadvertence. 

(x)  "Unnecessary  or  undue 
degradation"  means  surface  disturbance 
greater  than  that  which  would  normally 
result  when  the  same  or  a  similar 
activity  is  being  accomplished  by  a 
prudent  person  in  a  usual,  customary, 
and  proficient  manner  that  takes  into 
consideration  the  effects  of  the  activit> 
un  other  resources  and  land  uses, 
including  those  resources  and  uses 
outside  the  area  of  activity.  This 
disturbance  may  be  either  nonwillful  or 
willful  as  described  in  §  2800.0-6(v) 
through  (w),  depending  upon  the 
cirumstances. 

4  Section  2801.3  is  revised  to  read: 

^  7801.3    Unauthodzed  Ham,  0ccup3f>cy.  or 
Development 

(a)  Any  use.  occupancy,  or 
development  of  the  public  lands  that 
requires  a  right-of-way.  temporary  use 
permit,  or  other  authorization  pursuant 
to  the  regulations  of  this  part  and  that 
has  not  been  so  authorized,  or  (hal  is 
beyond  the  scope  and  specific 
limitations  of  such  an  authorization,  or 
that  causes  unnecessary  or  undue 
degradation,  is  prohibited  and  shall 
constitute  a  trespass. 

(b)  Anyone  determined  by  the 
authorized  officer  to  be  in  violation  of 
paragraph  (a)  of  this  section  shall  be 
notified  in  wrihng  of  such  trespass  and 
shall  be  liable  to  the  United  States  for 

(1)  Reimbursement  of  all  costs 
incurred  by  the  United  States  in  the 


investigation  and  termination  of  such 
trespass: 

(2)  The  rental  value  of  the  lands,  as 
provided  for  in  §  2803.1-2  of  this  title,  for 
the  current  year  and  past  years  of 
trespass,  or  where  applicable,  the 
cumulative  value  of  the  current  use  fee, 
amortization  fee.  and  maintenance  fee 
as  determined  by  the  authorized  officer 
for  unauthorized  use  of  any  road 
administered  by  the  B1A1;  and 

(3)  Rehabilitating  and  stabilizing  any 
lands  that  were  harmed  by  such 
trespass.  If  the  trespasser  does  not 
rehabilitate  and  stabilize  the  lands 
within  the  time  set  by  the  authorized 
officer  in  the  notice,  he/she  shall  be 
liable  for  the  costs  incurred  by  the 
United  States  in  rehabilitating  and 
stabilizing  such  lands. 

(c)  In  addition  to  the  provisions  of 
paragraph  (b)  of  this  section,  the 
following  penalties  shall  be  assesed  by 
the  authorized  ofHcer 

(1)  For  all  nonwillful  trespass  which  is 
not  resolved  within  30  days  of  receipt  of 
a  written  demand  under  paragraph  (a)  of 
this  section — twice  the  rental  value,  or 
twnce  the  charges  For  road  use. 
amortization  and  maintenance  which 
have  accrued  since  the  inception  of  the 
trespass; 

(2)  For  repeated  nonwillful  or  willful 
trespass — 3  times  the  rental  value,  or  3 
times  the  charges  for  road  use, 
amortization  and  maintenance  which 
have  accrued  since  the  inception  of  the 
trespass. 

(d)  In  no  event  shall  settlement  fur 
trespaiis  computed  pursuant  to 
paragraphs  |b|  and  (c)  of  this  section  be 
less  than  the  processing  fee  for  a 
Category  I  appticdtion  as  provided  for  in 
§  2608.3-1  of  Uiis  title  for  nonwillful 
trespass  or  less  than  3  limes  this  value 
for  repeated  nonwillful  or  knowing  and 
willful  trespass.  In  all  cases  the 
trespasser  shall  pay  whichever  is  the 
higher  of  the  computed  penalty  or 
minimum  penalty  amount. 

(e)  Failure  to  satisfy  the  requirements 
of  §  2801.3(b)  of  this  title  shall  result  in 
the  denial  of  any  right-of-way. 
temporary  land  use.  road  use 
application  or  other  lands  use  request 
filed  but  not  yet  granted  until  there  has 
been  compliance  with  the  provisions  of 
§9239.7-1  of  this  title. 

(f)  Any  person  adversely  affected  by  a 
decision  of  the  authorized  officer  issued 
under  this  section  may  appeal  that 
decision  under  the  provisions  of  Part  4 
of  this  title. 

(g)  In  addition  to  the  ci^nl  penalties 
provided  for  in  this  part,  any  person 
who  knowingly  and  willfully  violates 
the  provisions  of  $  2801.3(a)  of  this  title 
may  be  tried  before  a  United  States 
magistrate  and  Hned  no  more  than 


Sl.OOO  or  impnsoned  for  no  more  than  'C 
months,  or  both,  as  provided  by  section 
303(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
I733(a)l  and  5  9262,1  of  this  title, 

PART  2810— TRAMROADS  AND 
LOGGING  ROADS 

1.  The  authority  citation  for  Part  2810 
is  revised  to  read: 

Aulborit>^  43  USCllBla.  IIBIb.  1732. 

1733.  and  1740. 

2.  Section  2812.0-3  is  revised  to  read: 

§2812.0-3    AutlKHity. 

Sections  303.  and  310  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1732. 1733.  and  1740),  and 
the  Act  of  August  28.  1937  (43  U.S.C. 
1181a  and  llBlb).  provide  for  the 
conservation  and  management  of  the 
Oregon  and  California  Railroad  lands 
and  the  Coo£  Bay  Wagon  Road  lands 
and  authorize  the  Secretary  of  the 
Interior  to  issue  regulations  providing 
for  the  use.  occupancy,  and  development 
of  the  public  lands  through  permits  and 
rights-of-way. 

3.  Section  2812.1-3  is  revised  to  read: 

^2812.1-3    Authorbed  use  occupancy  or 

devefopment 

Any  use.  occupancy,  or  developmeni 
of  the  Revested  Oregon  and  California 
Railroad  and  Recoveyed  Coos  Bay 
Wagon  Road  Grant  Unds  (O  &  C)  lands 
(as  is  defined  in  43  CFR  2812.0-5{e)).  for 
tram  roads  without  an  authorization 
pursuant  to  this  subpart,  or  which  is 
beyond  the  scope  and  specific 
limitations  of  such  an  authorization,  or 
that  causes  unnecessarj'  or  undue 
degradation,  is  prohibited  and  shall 
constitute  a  treapas.  Anyone  determincn 
by  the  authorized  officer  to  be  m 
violation  of  this  section  shall  be  notiiltd 
of  such  treapass  in  writing  and  shall  be 
liable  to  the  United  States  for  ell  costs 
and  payments  determined  in  the  same 
manner  as  set  forth  at  §  2801-3,  Pari  28^X1 
of  this  title. 

PART  2880— RIGHTSOF-WAY  UNDER 
THE  MINERALS  LEASING  ACT 

I.The  audiorily  citation  for  i>art  2880 
is  revised  as  follows: 
Authority:  30  U.S.C.  185.  Section  2&  unless 

olhenvise  noted 

2  Section  2881 .3  is  revised  to  read: 

$  2Sai.3    Unai;tt>or1zed  use.  occupancy  or 
development 

Any  use.  occupancy,  or  development 
of  the  pubhc  lands  that  requires  a  nght- 
of-way,  temporary  use  permit,  or  other 
authorization  pursuant  to  the  regulations 
in  this  part  and  that  has  not  been  so 
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authorized,  or  thai  is  beyond  ihe  scope 
and  specific  limitations  of  such 
authorization,  or  that  causes 
unnecessary  or  undue  degradation,  is 
prohibited  and  shall  constitute  a 
trespass.  Anyone  determined  by  the 
authorized  officer  to  be  in  trespass  on 
Lhe  pubhc  lands  shall  be  notiried  in 
writing  of  such  trespass  and  shall  be 
liable  to  the  United  States  for  all  costs 
and  payments  determined  in  the  same 
manner  as  set  forth  at  5  2301. 3,  Part  2800 
uf  this  title, 

PART  9230— TRESPASS 

1.  The  authority  citation  for  Part  9230 

15  revised  to  read: 

Authority:  43  U.S.C.  1732. 1733,  1740,  and 
1761-1771, 

2.  Section  923^  7-1  is  revised  to  read: 
§9239.7-1    Public  landft. 

The  filinji?  of  an  application  under  Part 
2800.  2810.  or  2880.  of  this  chapter  does 
not  authorize  the  applicant  to  use  or 
occupy  the  pubhc  lands  for  right-of-way 
purposes,  except  as  provided  at 
S§  28O0.0-5(MI.  2802.1(dl  and  28821, 
until  wnilen  authorization  has  been 
issued  by  the  authorized  officer  and 
received  by  the  applicant.  Any 
Lnauthonzed  occupancy  or  use  of  public 
lands  or  improvements  for  right-of-way 
pjrposes  constitutes  a  trespass  against 
the  United  States  for  which  the 
trespasser  is  liable  for  costs,  damages, 
and  penalties  as  provided  m  §§  2801. 3. 
2312,1-3.  and  2881  3,  of  this  title.  No  new 
permit,  license,  authorization  or  grant  of 
any  kind  shall  be  issued  to  a  trespasser 
until: 

fa)  The  trespass  claim  is  fully 
satisfied;  or 

fb)  The  trespass  files  a  bond 
conditioned  upon  payment  of  the 
amount  of  damages  determined  to  be 
due  the  United  Stales:  or 

(c)  The  authonzed  officer  determines 
in  writing  that  there  is  a  legitimate 
fiispute  as  to  the  fact  of  the  trespasser's 
Lability  or  as  to  the  extent  of  his 
iidbility  and  the  trespasser  files  a  bond 
in  an  amount  determined  by  the 
dLiihorlzed  officer  to  be  sufficient  to 
cover  payment  of  a  future  court 
judgment  in  favor  of  the  United  States. 

PART  9260— LAW  ENFORCEMENT- 
CRIMINAL 

The  authority  citation  for  Part  9260  is 
revised  to  read; 

.Authority;  16  U  SC.  433,  16  U.S.C.  460;-«d: 

16  i:  S  C  670),  16  US  C  1246(i):  18  U  S.C. 

ins  la  u  s  c  lasi-iaei;  43  U.S.C.  sisia):  43 

use   1061.  1063;  43  U, S.C  1733. 
2.  Subpart  9262  is  revised  to  read: 


§9262.0    Authority. 

43  US  C  1732,  1733.  1740,  1761-1771. 

§  9262  1     Penalties  for  unauthorized  use, 
occupancy,  or  development  of  public  lands. 

Under  section  303(a)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1733(a))  any  person  who 
knowingly  and  willfully  violates  the 
provisions  of  |§  2801.3(a).  2812.1-3. 
2881.3.  or  2920.1-2(a)  of  this  title,  by 
using  public  lands  without  the  requisite 
authorization,  may  be  tried  before  a 
United  States  magistrate  and  fined  no 
more  than  Si  .000  or  Imprisoned  for  no 
more  than  12  months,  or  both. 
|.  Steven  Grileii, 

Assistant  Secretary  of  the  Interior 
August  8.  1988. 

(FK  Doc.  68-21884  Filed  9-23-«a:  8:45  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  Ba-434.  RM-64161 

Radio  Broadcasting  Services;  Flora. 
MS 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  |ohn  H. 
Pembroke,  proposing  the  allotment  of 
FM  Channel  246A  to  Flora,  Mississippi. 
as  that  community's  first  FM  broadcast 
service.  There  is  a  site  restriction  9.4 
kilometers  {5.8  miles)  northwest  of  the 
community.  The  coordinates  used  for 
this  allotment  are  32-36-03  and  90-23- 
14. 

DATES:  Comments  must  be  filed  on  or 
before  November  14. 1968.  and  reply 
comments  on  or  before  November  29, 
1988. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  [ohn  H.  Pembroke,  P  O.  Box 
22604,  Jackson.  Mississippi  39205. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Medi-i 
Bureau,  (202]  634-^5.30 
SUPPLEMENTARY  INFORMATION:  IhlS  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-434.  adopted  August  18.  1988,  and 
released  September  19,  1988.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 


Dockets  Branch  (Room  230).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contraclors.  Inlemalional 
Transcription  Service.  (202)  857-3800. 
2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments 
See  47  CFR  §  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 
For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Fedefttl  Communications  Conunlssion. 
Steve  Kamiaer. 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

|FR  Doc.  88-21662  Filed  9-23-86;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No  87-433.  RM-5994,  RM- 

6181] 

Radio  Broadcasting  Services; 
Brookvllle  and  Punxsutawney,  PA 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  request  for 

supplemental  information. 

SUMMARY:  The  Commission  requests 
further  comments  on  the  competing 
expression  of  interest  in  use  of  Channel 
2S8B1  at  Brookville,  Pennsylvania,  filed 
by  Genas  Broadcasting.  At  the  request 
of  Strattan  Broadcasting,  the 
Commission  issued  the  Notice  of 
Proposed  Ru/e  Making.  2  FC  Red  6329 
(1987).  proposing  the  substitution  of 
Channel  288B1  for  Channel  204A  at 
Brookville.  Pennsylvania,  and  the 
modification  of  its  license  for  Station 
WMKX  to  specify  the  higher  powered 
channel  and  the  substitution  of  Channel 
281A  for  Channel  28eA  at 
Punxsutawney,  Pennsylvania,  and  the 
modification  of  the  license  of  Renda 
Radio.  Inc.  for  Station  WPXZ-FM  to 
specify  Channel  281A.  In  addition.  Ihe 
Request  for  Supplemental  Information 
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states  policy  concerning  the 
acceptability  of  competing  expressions 
of  interest  for  non-adjacent  upgrade 
proposals,  noting  that  expressions  of 
interest  should  include  both  a  certificate 
of  service  and,  in  appropriate  cases,  a 
statement  of  intent  to  reimburse  a 
licensee  or  permittee  for  expenses 
incurred  in  changing  channels  in  order 
to  accommodate  a  proposed  allotment. 
No  further  competing  expressions  of 
interest  in  use  of  Channel  268B1  at 
Brookville  or  counterproposals  thereto 
will  be  accepted  since  an  opportunity 
for  such  filings  has  already  been 
provided. 

DATES:  Comments  must  be  Tiled  on  or 
before  November  10. 1988.  and  reply 
comments  on  or  before  December  12, 
1988. 

ADDRESS:  Federal  Communications 
Commi.'ision.  Washington.  DC  20554.  In 
addition  lo  filing  comments  with  the 
FCC  interested  parlies  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Robert  L.  Olender.  Esq.. 
Baraff,  Koerner.  Olender  &  Hochberg. 
PC.  2033  M  Street,  NW.,  Suite  203. 
Washmgton.  DC  20036  (Counsel  to 
Strattan  Broadcasting);  Irving 
Gastfreund.  Esq..  Kaye.  Scholer. 
Fierman.  Hays  &  Handler.  1575  Eye 
Street.  NW..  Washington.  DC  20005 
(Counsel  to  Renda  Radio);  and  Mr. 
loseph  Nascone,  Cenas  Broadcasting, 
Inc.,  817  Elm  Sprmg  Road.  Pittsburg. 
Pennsylvania  15243. 

FOR  FURTHER  INFORHATtON  CONTACT: 

Leslie  K.  Shapiro,  Mass  media  Bure.'iu, 
(202)  634-6530, 

SUPPLEMENTARV  INFORMATION:  This  is  a 
bummary  of  the  Commission's  Request 
for  Supplemental  Information.  MM 
Docket  No.  87-433.  adopted  August  29, 
1968,  and  released  September  19. 1986. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  [Room  230), 
1919  M  Street.  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service. 


(202)  857-3800.  2100  M  Street.  NW..  Suite 
140,  Wushinglon.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1,415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communtcaljons  Commission- 
Sieve  Kamtner, 

Deputy  Chief.  Policy  and RuJes  Division, 
Mass  Media  Bureau. 
[FR  Doc.  68-21 «»  Filed  9-23-68;  6:45  am] 
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47  CFR  Part  73 

(MM  Docket  No.  88-453,  RM-6456  I 

Radio  Broadcasting  Services;  Franklin. 
TX 

agency:  Federal  Communications 

Commi.9sion. 
ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Franklin 
Community  Radio  Company,  proposing 
the  allotment  of  Channel  297A  to 
Franklin.  Texas,  as  that  community's 
first  local  FM  service.  The  allotment  can 
be  made  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  from  the 
reference  cooidinates  at  31-01-36  and 
96-29-00. 

DATES:  Comments  must  be  filed  on  or 
before  November  14.  1988.  and  reply 
comments  on  or  before  November  29. 
1988 


ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant  as  follows:  LJ\.  Worden. 
Franklin  Community  Radio  Co.,  11502 
Canyon  Trail,  Houston.  Texas  77066. 
(Petitioner). 

FOR  FURTHER  MFORHATKMI  CONTACT 

Patricia  Rawhngs,  (202}  634-65:W. 

SUPPLEMENTARY  INFORMATION:  I'his  is  a 

summar>'  of  the  Commissiun  s  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-453.  adopted  August  24. 1988.  and 
released  September  19.  1988.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  N'W..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-380a 
2100  M  Street,  NW.,  Suite  140. 
Washington.  DC  20037, 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  lo 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Motion  of  Proposed 
Rule  Making  is  issued  until  Ihe  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  partP  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communica lions  Commission. 
Sieve  KamttMr, 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

|FR  Doc  88-21881  Filed  9-23-«8:  8:45  amj 
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This  section  of  ttie  FEDERAL  REGISTER 

contains    cJocurnents    0!tier    man    rules    Of 

p'Opcsed   ruies   that  are   appitcaoie   to  the 
p'^biic    Notices   3)  hearings  and 
investigations,   coninittee   meetings,   agency 
decisions  and  njtmgs,    delegations  of 
autfiontv    fiiing  of  petitions   and 
acpi'cations   and  agency   statements  of 
Dfcjanization  and  functions   are  examples 
:>'   documents  appearing   m  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Weed  Pest  Management  Program; 
Idaho  Panhandle  National  Forests 

AGENCY:  \.,Tice  of  Intent  To  Pr^'p^sre  an 
hn>.irunmental  Impact  Statement. 

summary:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EJS)  to  analyze  and  disclose 
the  environmental  impacts  of 
implementing  a  week  control  program 
on  the  forest  to  manage  undesirable, 
mcluding  noxious,  weeds  on  the  Forest. 

The  Forest  Plan  for  the  Idaho 
Panhandle  National  Forests  (IPNF) 
includes  a  decision  that  noxious  weed 
control  will  be  based  on  an  integrated 
pest  management  (IPMj  approach, 
which  includes,  but  is  not  limited  to.  the 
current  practices  of  inventory, 
monitoring,  some  handpuUing.  and  some 
biological  control.  Use  of  herbicides  will 
also  be  considered  in  this  environmental 
impact  statement.  Cooperation  with 
counties,  other  agencies,  and  private 
landowners  is  a  requirement  of  the 
Forest  Plan  and  will  be  included  in  the 
EIS. 

An  environmental  analysis  has  been 
completed  for  control  of  noxious  and 
other  undesirable  weeds  on  the  forest. 
Based  on  public  involvement  and 
identified  issues  it  was  decided  that  an 
environmental  impact  statement  should 
be  completed.  The  environmental 
analysis  including  the  public 
involvement  and  information  will  be 
used  to  complete  the  environmental 
impact  statement.  A  ran^e  of 
ditemalives  for  management  of  noxious 
and  other  undersirable  weeds  will  be 
(  unsidered.  One  of  these  will  be  a  no 
dction  alternative.  Others  that  will  be 
considered  will  include  cultural 
treatment  techniques  such  as 
mechanical  and  handpulling.  biological, 
chemical  (herbicide)  and  integrated  pest 
management  methods.  The  agency 


invites  written  comments  and 
suggestions  on  the  scope  of  the  analysis 
and  opportunities  for  management  of 
weeds  on  the  Forest.  The  agency  also 
gives  notice  of  the  full  environmental 
analysis  and  decision  making  process 
that  will  occur  on  the  proposal  so  that 
interested  and  affected  parties  are 
aware  of  how  they  may  participate  and 
contnbute  to  the  fmal  decision. 
DATE:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
November  1. 1968. 

ADDRESS:  Send  written  comments  to 
William  E.  Morden.  Forest  Supervisor. 
Idaho  Panhandle  National  Forests.  1201 
Ironwood  Drive.  Coeur  d'Alene,  Idaho 
a3814. 

FOR  FIWTHER  INFORMATION  CONTACT! 
Ralph  W.  Wheeler.  Interdisciplinary 
Team  Leader.  Idaho  Panhandle  National 
Forests.  1201  Ironwood  Drive.  Coeur 
d'Alene.  Idaho  63814. 

SUPPLEMENTARY  INFORMATION:  The  Size 

of  the  1P\F  IS  2.4:'8,477  net  acres.  It  has 
been  determined  through  surxeys 
conducted  in  1987  that  approximately 
23.000  acres  are  infested  with  noxious 
weeds.  These  infestations  included  leafy 
spurge,  rush  skeletonweed.  Scotch 
thistle,  Dalmatian  toadflax,  spotted 
knapweed.  Russian  knapweed,  diffuse 
knapweed,  tansy  ragwort,  and  Canada 
thistle. 

The  Forest  Service  is  considering  a  5 
year  program  to  treat  about  1,600  acres 
to  contain  the  infestations  and  to 
prevent  new  invaders  from  becoming 
established.  This  program  will  be 
accomplished  in  cooperation  with  the  5 
northern  Idaho  counties.  Benewah. 
Bonner.  Boundary.  Kootenai  and 
Shoshone  and  the  Stale  of  Idaho.  These 
counties  manage  about  1.600  acres  of 
Forest  Service  land  within  county  road 
rights-of-way.  They  propose  a  5  year 
program  to  treat  217  acres  to  contain 
infestations. 

A  scoping  process  was  utilized  for  an 
environmental  ab^essment.  Initial 
scoping  began  November  30. 1987.  with 
letters  bemg  sent  to  interested 
individuals,  organizations  and  other 
agencies.  Public  nonce  in  local  papers 
was  made  Novembe.  M.  1987  and 
lanuary  12. 1988.  Several  letters 
responding  to  the  initial  notices  and 
many  news  articles  have  appeared  in 
local  papers  pertaining  iu  management 
of  weeds  on  the  Idaho  Panhandle 
National  Forests  since  publishing  the 


hrst  notice.  This  informalion  will  be 
used  to  develop  the  environmental 
impact  statement.  Additional  scoping 
will  be  accomplished  to  supplement  and 
update  existing  information.  Federal. 
Slate,  and  local  agencies,  farmers  and 
other  individuals  or  organizations  who 
have  expressed  an  interest  or  may  be 
interested  in  or  affected  by  the  decision 
will  be  invited  to  participate  in  the 
scoping  process.  This  process  will 
include: 

1.  Identification  of  issues  in  addition 
to  those  identified  in  accomplishing  the 
environmetnal  analysis. 

2.  Identification  of  additional  issues  lo 
be  analyzed  in  depth. 

3.  Elimination  of  insiginHcant  issues 
or  those  which  have  been  covered  by  a 
previous  environmental  review. 

The  analysis  is  expected  to  take  about 
1  month.  The  draft  environmental 
impact  statement  (DEIS)  is  expected  to 
be  Tiled  with  the  Environmental 
Protection  Agency  (EPAJ  and  available 
for  public  review  in  December.  1988.  At 
that  time  the  EPA  will  publish  a  notice 
of  availability  of  the  DEIS  in  the  Federal 
Register.  The  comment  period  on  the 
DEIS  will  be  45  days  from  the  date  the 
EPA's  notice  of  availability  appears  in 
the  Federal  Re^ster.  It  is  very  important 
that  those  interested  in  the  management 
of  noxious  and  other  undesirable  weeds 
on  the  Idaho  Panhandle  National  Forest 
participate  at  that  time.  To  be  most 
helpful,  comments  on  the  DEIS  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement 
or  the  merits  of  the  alternatives 
discussed  (40  CFR  1503.3).  In  addition. 
Federal  court  decisions  have  established 
that  reviewers  of  draft  EIS  s  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers"  position  and 
contentions  [Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519.  553 
(1978).  and  that  environmental 
objections  that  could  have  been  raised 
at  the  draft  stage  may  be  waived  if  not 
raised  until  after  completion  of  the  final 
environmental  impact  statement 
( Wisconsin  Heritages,  inc.  v.  Harris.  490 
F.  Supp.  1334. 1338  (E.D  Wis.  1980|.  The 
reason  for  this  is  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS,  After  the  comment  period 
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ends  on  the  DEIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final 
environmental  impact  statement  (FEIS). 
The  FEIS  is  scheduled  lo  be  completed 
by  February.  1989.  In  the  FEIS  the  Forest 
Service  is  required  to  respond  to  the 
comments  received  (40  CFR  1503.4).  The 
responsible  official  will  consider  the 
comments  and  responses,  environmental 
consequences  discussed  in  the  FEIS.  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision. 

That  decision  will  be  subject  to 
review  under  applicable  Forest  Service 
regulations. 

Date:  September  19, 1988. 
WtlUam  E.  Morden, 

Fomst  Supervisor.  Idaho  Panhandle  National 
Forests. 

IFR  Doc.  68-21965  Filed  9-23^68;  8:45  am| 
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Idaho  State  Highway  Vegetation 
Management  Program;  Idaho 
Panhandle  National  Forests 

ACTION:  Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement 

summary:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  analyze  and  disclose 
the  environmental  impacts  for  a 
proposal  by  the  Idaho  Department  of 
Transportation  to  manage  vegetation, 
including  noxious  weeds,  on  200  acres  of 
National  Forest  lands.  The  Stale  of 
Idaho  Department  of  Transportation  has 
overall  maintenance  responsibility  for 
Highways  1-90.  US-95,  SH-3.  SH-6.  SH- 
41.  and  SH-57,  Portions  of  these 
highways  cross  National  Forest  lands 
managed  by  the  Idaho  Panhandle 
National  Forests.  Permits  for  use  of  the 
land  for  some  of  the  highways  requires 
prior  approval  by  the  Forest  Service  to 
use  chemicals  Iherbicides)  for 
management  of  vegetation.  There  are 
approximately  200  acres  of  National 
Forest  land  adjacent  to  the  50  miles  of 
Slate  maintained  highways  across  the 
National  Forest  of  which  about  80  acres 
is  proposed  for  cultural  (mowing  or 
cutting)  and/or  herbicide  treatment 
annually.  One  alternative  is  to  treat  the 
total  200  acres  over  a  period  of  about 
three  years.  As  brush  and  weeds  are 
controlled,  annual  treatment  acreage 
would  be  reduced  lo  a  minimum  for  spot 
treatment  to  maintain  control  of  the 
brush  and  weeds  along  the  roadways 
The  vegetation  that  is  planned  for 
trealmenl  includes  alder  and  other 
native  vegetation  that  is  causing 


management  and  safety  problems  as 
well  as  noxious  weeds  that  have 
invaded  the  road  rights-of-way.  Noxious 
weeds  include  spotted  knapweed, 
diffuse  knapweed,  rush  skeletonweed, 
Dalmation  toadflax,  and  other 
undesirable  weeds  such  as  common  St 
lohn's-worl. 

An  environmental  analysis  was 
started  in  March  1988.  Public  meetings 
were  held  in  Coeur  d'Alene.  St.  Maries 
and  Priest  Lake.  Idaho.  Based  on 
informalion  and  recommendations 
gained  from  these  meetings  the  decision 
was  made  to  develop  a  complete 
environmental  impact  statement.  A 
range  of  alternatives  for  management  of 
vegetation  along  the  Stale  managed 
highways,  across  the  Idaho  Panhandle 
National  Forests  will  be  considered. 
One  of  these  will  be  a  no  action 
alternative.  Alternatives  will  include 
cultural  treatment  techniques  such  as 
mechanical  and  handpulling.  biological, 
chemical  (herbicide),  along  with 
combinations  of  these  methods  and 
other  methods  of  control  that  may  be 
identified  during  the  scoping  and 
analysis  process. 

The  agency  invites  written  comments 
and  suggestions  on  the  scope  of  the 
analysis  and  opportunities  for 
management  of  weeds  on  the  Forest. 
The  agency  also  gives  notice  of  the  full 
environmental  analysis  and  decision 
making  process  that  will  occur  on  the 
proposal  so  that  interested  and  affected 
parties  are  aware  of  how  ihey  may 
participate  and  contribute  to  the  final 
decision. 

DATE:  Comments  concerning  the  scope 
of  the  analysis  must  he  received  by 
November  1,  1988. 

ADDRESS:  Send  written  comments  to 
William  E.  Morden,  Forest  Supervisor. 
Idaho  Panhandle  National  Forests.  1201 
Ironwood  Drive.  Coeur  d'Alene.  ID 
83B14. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  A.  Wheeler,  Interdisciplinary 
Team  Leader.  Idaho  Panhandle  National 
Forests.  1201  Ironwood  Drive,  Coeur 
d'Alene.  Idaho  83814. 

SUPPLEMENTARY  INFORMATION:  The  sizc 

of  the  IPNF  is  2.478,477  net  acres.  The 
State  of  Idaho  utilizes  about  200  acres  of 
right-of-way,  for  Slate  highways.  This  is 
an  average  of  about  16  feet  on  each  side 
of  the  pavement  or  four  acres  per  mile 
for  50  miles.  They  propose  to  treat  less 
than  half  of  the  200  acres  annually  to 
raeel  their  objectives  in  management  of 
vegetation,  including  control  of  noxious 
weeds.  The  Forest  is  also  currently 
preparing  a  separate  Environmental 
Impact  Statement  for  management  of 
weeds  in  other  areas  of  the  Forest. 
Cumulative  affects  will  be  considered  in 


the  evaluation  of  the  State  Highway 
Management  Program.  Information. 
letters  and  other  input  lo  the  initial 
scoping  process  will  be  used  to  develop 
the  environmental  impact  statement. 
Additional  scoping  will  be  accomplished 
to  supplement  and  update  existing 
information.  Federal.  Slate,  and  local 
agencies,  farmers  and  other  individuals 
or  organizations  who  have  expressed  an 
interest  or  may  be  interested  in  or 
affected  by  the  decision  will  be  invited 
to  participate  in  the  scoping  process. 
This  process  will  include: 

1.  Identification  of  issues  in  addition 
lo  those  identified  in  accomplishing  the 
environmental  analysis. 

2.  Identification  of  additional  issues  to 
be  analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
previous  environmental  review. 

The  analysis  is  expected  lo  take  about 
3  months.  The  Draft  Environmental 
Impact  Statement  (DEIS)  is  expected  lo 
be  filed  with  the  Environmental 
Protection  Agency  (EPA)  and  available 
for  public  review  in  January  1989.  Al 
that  lime  the  EPA  will  publish  a  notice 
of  availability  of  the  DEIS  in  the  Federal 
Register.  The  comment  period  on  the 
DEIS  will  be  45  days  from  the  dale  the 
EPA's  notice  of  availability  appears  in 
the  Federal  Register.  It  is  very  important 
that  those  interested  in  the  management 
of  noxious  and  other  undesirable  weeds 
on  the  Idaho  Panhandle  National  Forest 
participate  at  that  time.  To  be  most 
helpful,  comments  on  the  DEIS  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement 
or  the  merits  of  the  alternatives 
discussed  (40  CFR  1503.3).  In  addition. 
Federal  court  decisions  have  established 
thai  reviewers  of  draft  EIS's  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
thai  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions  (Ver/TTon/  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519.  553 
(1978).  and  thai  environmental 
objections  that  could  have  been  raised 
al  the  draft  stage  may  be  waived  if  not 
raised  until  after  completion  of  the  Final 
Environmental  Impact  Statement 
( Wisconsin  Heritages,  Inc.  v..  Hams. 
490  F.  Supp.  1334, 1338  (E.D.  Wis.  1980]. 
The  reason  for  this  is  to  ensure  thai 
suhstanlive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  il  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS.  After  the  comment  period 
ends  on  the  DEIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  Final 
Environmental  Impact  Statement  (FEIS). 


37326 


Federal  Register  /  Vol.  53.  No.  186  /  Monday.  September  28,  1988  /  Notices 


The  FEIS  is  scheduled  lo  be  completed 
by  March  1989  In  the  FEJS  the  Forest 
Service  is  required  to  respond  to  the 
cumments  received  (40  CFR  1503  41.  The 
rpsponsibie  official  will  consider  the 
comments  and  responses,  environmental 
L"n5'-quences  discussed  m  the  PEIS.  and 
poiicies  IS  makinR  a  decision  regardms 
■  J:is  proposal.  The  responsible  official 
document  the  decision  and  reasons  for 
mp  Jecisi.jn  in  the  Record  of  Decision. 

That  decision  will  be  subiect  (o 
review  under  applicable  Forest  Service 
Regulations. 

Date:  September  19.  I98a 

William  E.  Morden, 

Fores!  Supenisior.  Idaho Paahand/e National 

(fR  Doc  8a"21{»66  Filed  9-23-68;  8:45  am] 

BILUMG  CODE  34T0-n-li 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Meetings 

AGENCV:  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB) 
ACnow  Notice  of  ATBCB  meeting. 

SUMldARY:  The  Architectural  and 
TransDorlalion  Barriers  Compliance 
Board  (ATBCBl  has  scheduled  a  meetins; 
to  be  held  from  1  00  pm  to  4-00  p.m.,  on 
Wednesday  October  5.  1988,  in  the 
Cnrai  Room  of  the  Holiday  Inn — 
F:shermans'  Wharf,  1300  Columbus 
Avenije,  San  Francisco, 
ITEMS  OH  THE  AGENDA:  Presentation  by 
the  Department  of  the  Inlennr.  "Access 
to  Parks  and  Recreation:  Disabled 
People  Speak. "  Also  on  the  agenda  are 
the  following  items  Selection  of 
Executive  Director  [closed  session — 
Board  members  only):  complaint  status 
report;  Air  Camer  Access  Ac!:  public 
dffa;rs  plan;  joint  meeting?  with 
President' s  Committee  on  Employment 
of  Persons  with  Disabilities,  May  1969; 
pnorities  for  FY  1989  Research  and 
Technical  .Assistance:  ATBCB  mission 
statement;  election  of  an  Executive 
Cnmmittee  member 

There  will  be  an  open  comment  period 
following  regular  Board  business.  Public 
participation  is  invited  to  discuss  issues 
relevant  to  the  Architectural  Barriers 
Act  and  the  ATBCB, 

date:  Wednesday.  Ociober  5,  1968 — 1:00 
p  m   to  4:00  pm. 

address:  Coral  Room  of  the  Holiday 
Inn — Fishermans'  Wharf.  1300  Columbus 
Avenue.  San  Francisco. 


The  Technical  Proj^ramg  and  the 
Planning  and  Budijet  Committees  of  the 
ATBCB  will  meet  simultaneously  on 
Wednesday  mominR.  Ociober  5.  1988. 
from  9:00  a.m.  to  ll«)a.m.  at  the 
Holiday  Inn— Fishermans'  Wharf.  1300 
Columbus  Avenue,  San  Francisco.  The 
Technical  Programs  Committee  will 
meet  in  (he  Coral  Room,  and  the 
Planning  and  Budget  Committee  will 
meet  in  the  Board  Room  The  Executive 
Committee  will  mpe(  fnim  llflO  a.m-  to 
12:00  noon  in  the  Coral  Room 

Board  members  will  participate  m  a 
site  visit  of  selected  areas  as  arranged 
by  the  Department  of  the  Interior  on 
Tuesday,  October  4,  19H8. 
FOn  FURTHER  INFORMATION  CONTACT: 
Larry  Allison.  Special  Assistant  for 
External  Affairs.  (302]  653-7848  {voice  or 
TDD)  or  Barbara  A,  Gilley. 
Administrative  Officer.  (202)  653-7834 
(voice  or  TDD). 
Thomas  G.  Oenislon. 
Ac!:ng  Executive  Director 
[FK  Doc.  ad-2lS20  Piled  0-23-86:  6:45  an) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Admlnlfttratlon 

Export  Privileges;  Jong  Hee  Park  et  at. 

In  the  Matter  of  |ong  Hee  Park,  a/k/a/ 
ION  PARK.  Individually  and  doing 
h.ismess  as  United  Compudala 
Corporation,  both  located  at  942  S. 
Norton  Avenue  Los  Angeles.  California 
90019.  Respondents. 

Order 

The  Office  of  Export  Enforcement 
Bureau  of  Export  Administration.  United 
Slates  Department  of  Commerce 
(Department),  having  determined  to 
initiate  and  administrative  proceeding 
against  Jong  Hee  Park,  a/k/a  Jon  Park. 
individually  and  doing  business  as 
United  Compudata  Corporation, 
pursuant  to  section  13(c)  of  the  Export 
Adminstration  Act  of  1979,  as  amended 
(50  U.S.C.  app.  2401-2420  (1982  and 
Siipp  1(1  19851)  and  Part  388  of  the 
Export  Administraiion  Regulations 
(currenllv  codified  at  15  CFR  Parts  36*- 
399  (1988))  (the  Regulations),  based  on 
allegations  that  Park  violated  5S  387.4 
and  387.6  of  the  Regulations  in  that  on 
or  about  March  24. 1983,  Park  exported 
one  U.S. -origin  computer  system  from 
the  United  Slates  to  the  Republic  of 
Korea,  knowing  that  the  required  export 
license  had  not  been  obtained; 

The  Department  and  Park  having 
entered  into  a  Consent  Agreement 
whereby  the  parties  have  agreed  that 
this  matter  will  be  settled  by  the 


Department's  denying  Park  all  United 
States  export  privileges  for  a  period  of 
four  years  following  the  dale  of  entry  of 
this  Order,  and 

The  terms  of  the  Consent  Agreement 
having  been  approved  by  me: 

It  is  therefore,  ordered. 

First  Jong  Hee  Par.  a/k/a  Jon  Park, 
individually  and  doing  business  as 
United  Compudaja  Corporation 
(hereinafter,  collectively  referred  to  as 
Park),  is  denied  export  privileges  as 
follows: 

A.  All  outstanding  individual 
validated  export  licenses  in  which  Park 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Export  Licensing  for  cancellation. 
Further,  all  of  respondents"  privileges  of 
participating,  in  any  manner  or  capacity, 
in  any  special  licensing  procedures, 
including,  but  not  limited  lo.  distribution 
licenses,  are  hereby  revoked. 

B.  For  a  period  four  years  following 
the  dale  of  entry  of  this  Order.  Park  is 
denied  all  pnvilcgcs  of  participating, 
directly  or  indirectly,  in  any  manner  or 
capacity,  in  any  transaction  involving 
the  export  of  U.S. -origin  commodities  or 
technical  data  form  the  United  States  or 
abroad. 

C.  Without  limiting  the  generality  of 
the  foregoing  paragraph,  participation 
prohibited  in  any  such  transaction. 
either  in  the  United  States  or  abroad. 
shall  include,  but  not  be  limiled  to. 
participation:  (i)  As  a  party  or  as  a 
representative  of  a  party  lo  any  export 
license  application  submitted  to  (he 
Department;  (ii)  in  preparing  or  filing 
with  the  Department  any  export  license 
application  or  request  for  reexport 
authoriKalion,  or  any  document  to  be 
submitted  therewith:  (iiij  in  obtaining 
from  the  Department  or  using  any 
validated  export  license;  (iv)  in  carrying 
on  negotiations  with  respect  to.  or  in 
receiving,  ordering,  buying,  selling, 
dehvering,  storing,  using,  or  disposing  of 
any  commodities  or  technical  data,  in 
whole  or  in  part  exported  or  to  be 
exported  from  the  United  States,  and 
subject  lo  the  Regulations,  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  lo  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

D-  Such  denial  of  export  privileges 
shall  extend  not  only  to  Park,  but  also  to 
all  Park's  officers,  represenlalives. 
agents,  employees,  successors  and 
assignees-  After  notice  pnd  opportunity 
for  comment,  such  denial  may  also  be 
made  applicable  to  any  person,  firm. 
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corporation,  or  business  organization 
with  which  Park  is  now  or  hereafter  may 
be  related  by  affiliation,  ownership 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of  trade 
or  related  services. 

E  No  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  an  specific  authorization 
from  the  Office  of  Export  Licensing, 
shall,  with  respect  to  US. -origin 
commodities  and  technical  data  which 
are  subject  to  the  denial  of  export 
privileges  set  out  herein,  do  any  of  the 
following  acts,  directly  or  indirectly,  or 
carry  on  negotiations  with  respect 
thereto,  in  any  manner  or  capacity,  on 
behalf  of  or  in  any  association  with 
either  respondent  or  anyone  who  is  now 
or  may  be  subsequently  named  as 
related  parly,  or  whereby  either 
respondent  or  any  related  party  may 
obtain  any  benefit  therefrom  or  have  an 
interest  in  or  participation  therein, 
directly  or  indirectly;  (i)  Apply  for. 
obtain,  transfer,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  lo  any  export  reexport 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  in 
whole  or  in  part  or  to  be  exported  by. 
to.  or  for  either  respondent  or  any 
related  party  denied  export  privileges; 
or  (ii)  order,  buy,  receive,  use,  sell, 
deliver,  store,  dispose  of,  forward. 
transport,  finance,  or  otherwise  sen'ice 
or  participate  in  any  export,  reexport 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

Second,  that  the  proposed  Charging 
Letter,  the  Consent  Agreement  and  this 
Order  shall  be  made  available  for  public 
inspection.  A  copy  of  this  Order  shall  be 
served  upon  Park  and  published  in  the 
Federal  Register. 

This  Order  is  effective  tmmedielely. 
G.  Philip  Hughes. 
Assistant  Secretary  for  Export  Enforcement 

Entered  this  30th  day  of  August  1068. 
|FR  Doc  88-21921  Filed  9-23-88,  8;45  am] 
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International  Trade  Administration 

[C-201-4051 

Certain  Textile  Mill  Products  From 
Mexico;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review 

agency:  Inlemaljonal  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  preliminary  results  of 
Countervailing  Duty  Administrative 
Review 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  certain 
textile  mill  products  from  Mexico.  We 
preliminarily  determine  the  total  bounty 
or  grant  lo  be  zero  or  de  minimis  for  24 
firms.  14.10  percent  ad  valorem  for 
Fibras  Sintelicas,  SA.  de  C.V..  and  4.39 
percent  ad  valorem  for  all  other  firms 
during  the  period  January  1, 1986 
through  December  31. 1986.  We  invite 
interested  parties  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  Sf(.-tt^mber  26. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

ji.ari  Carrull  or  Bernard  Carreau.  Office 
of  Compliance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  Washington.  DC  20230: 
telephone-  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  24. 1987,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (52  FR  45010)  the  final  results  of 
its  last  administrative  review  of  the 
counter\ailing  duty  order  on  certain 
textile  mill  products  from  Mexico  (50  FR 
10824,  March  18.  1985).  On  March  31, 
1987.  the  Government  of  Mexico 
requested  in  accordance  with  19  CFR 
355.10  an  administrative  review  of  the 
order.  W^e  published  the  initiation  of  the 
administrative  review  on  April  22. 1987 
(52  FR  13268).  The  Department  has  now 
conducted  this  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  Review 

Imports  covered  hy  this  review  are 
shipments  of  Mexican  textile  mill 
products.  For  a  complpte  description  of 
these  products,  see  Appendix  A  of  this 
notice.  The  review  covers  the  period 
January  1.  1986  through  December  31. 
1986  and  18  programs 

Analysis  of  Programs 

(If  FOMEX 

The  Fund  for  the  Promotion  of  Exports 
of  Mexican  Manufactured  Products 
C'FOMEX")  is  a  trust  of  the  Mexican 
Treasury  Department  with  the  National 
Bank  of  Foreign  Trade  acting  as  trustee 
h>T  the  program.  The  National  Bank  of 
Foreign  Trade,  through  financial 
institutions,  makes  FOMEX  loans 
available  at  preferential  rates  to 
Mexican  exporters  and  U.S.  importers 
for  two  purposes:  pre-export  financing 


and  export  financing.  We  consider  both 
pre-export  and  export  FOMEX  loans  to 
confer  export  bounties  or  grants  since 
these  loans  are  given  at  preferential 
rates  only  on  merchandise  destined  for 
export-  We  treat  benefits  to  U.S. 
importers  as  benefits  to  their 
corresponding  Mexican  exporters.  We 
found  that  the  annual  interest  rates  that 
financial  institutions  charged  borrowers 
for  peso-denominated  FOMEX  pre- 
export  financing  outstanding  during  the 
period  of  review  ranged  from  39.60  to 
70.00  percent,  The  annual  interest  rates 
for  dollar-denominated  FOMEX 
financing  outstanding  during  the  pt-nod 
of  review  ranged  from  5-40  lo  7.40 
percent. 

W^e  consider  the  benefit  from  loans  to 
occur  when  the  interest  is  paid.  Interest 
on  FOMEX  pre-export  loans  is  paid  at 
maturity,  and  those  that  matured  dunnp 
the  period  of  review  were  obtained 
between  July  1985  and  November  1966, 
Since  interest  on  FOMEX  export  loans  is 
pre-paid,  we  calculated  benefits  from  all 
FOMEX  export  loans  received  during 
the  period  of  review. 

The  Banco  de  Mexico  stopped 
putflishing  data  on  nominal  and 
effective  commercial  lending  rates  after 
19&4.  Therefore  as  the  basis  for  our 
benchmark,  we  have  relied  in  part  on 
the  rates  for  the  years  1961  through  1984. 
as  published  in  the  Banco  de  Mexico's 
indicodores  Economicos  y  Moneda 
(LE.).  We  calculated  the  average 
difference  between  the  Costo  Porcentual 
Promedio  (CPPj  rates,  the  average  cost 
of  short-term  funds  to  banks,  and  the  I E 
effective  rates  for  the  period  19B1 
through  1964.  We  added  this  everagf 
difference  to  the  1985  and  1986  CPP 
rales,  in  this  way.  we  calculated  a 
benchmark  of  86,39  percent  for  pre- 
export  peso  loans  obtained  in  1985.  and 
135.27  percent  for  pre-export  peso  loans 
obtained  in  1986. 

To  determine  the  effective  interest 
rate  benchmark  for  dollar  loans,  we 
used  the  quarterly  weighted-average 
effective  interest  rates  published  in  the 
Federal  Reserve  Bulletin,  which  was 
10.47  percent  in  1986. 

Sixteen  of  the  41  known  exporters  of 
this  merchandise  used  this  program 
during  the  period  of  review.  Because  we 
found  that  the  exporters  were  able  to  tie 
both  types  of  FOMEX  loans  to  exports 
to  specific  countries,  we  measured  the 
benefit  only  from  FOMEX  loans  tied  to 
U.S.  shipments.  W'e  allocated  the 
FOMEX  benefits  over  U.S.  shipments, 
excluding  those  firms  with  significantly 
different  (including  de  minimis] 
aggregate  benefits.  We  preliminarily 
determine  the  benefit  from  FOMEX 
during  the  period  of  review  to  be  14.10 
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percent  ad  vaiorem  fur  Fibraa  Smteticaa. 
S.A.  de  C.V..  and  4.36  percent  ad 
valorem  for  all  other  firms  except  those 
With  zero  or  de  rmninns  benefits. 
In  Februar>'  1986,  the  Banco  de 
Mexicn  changed  the  interest  rates  on 
FOMEX  peso  loans  to  130.00  percent 
dnd  on  FOMEX  doHdr  loans  to  7.30 
percenl.  To  calculate  the  FOMEX 
benefit  for  cash  deposit  purposes,  we 
followed  the  same  methoduiogy  used  in 
calculating  the  assessment  rattjs.  For 
peso  loans  we  used  as  our  benchmark 
the  sum  of  the  Fehruar>'  1988  CPP  rate 
and  the  average  1981-1964  spread 
between  the  CPP  and  the  I.E.  effective 
rates-  For  dollar  loans  we  used  as  our 
benchmark  the  February  1988  WPighted- 
average  effective  interest  rate  from  the 
Federal  Resen'e  Bulletin.  On  this  basis, 
we  preliminarily  Hnd,  For  purposes  of 
cash  deposits  of  estimated 
countervailing  duties,  a  FOMEX  benefit 
of  3  Z7  percenl  ad  valorem  for  all  firms 
except  those  with  significantly  different 
(including  zero  or  de  minimis]  aggregate 
benefits. 

(2}  CEPROFI 

Certificates  of  Fiscal  Promotion 
("CEPROFI")  are  lax  certificates  used  to 
promote  the  goals  of  the  National 
Development  Plan  ("NDP"!  Thpy  are 
granted  in  conjunction  with  investments 
m  destgnated  industrial  activities  or 
geographic  regions  and  can  be  used  to 
pay  a  variety  of  federal  tax  liabilities. 
Article  26  of  the  decree  revising  the 
authonty  for  issuing  CEPROFI 
certificates,  published  in  the  Diario 
Oftcial  on  lanuary  22,  1986.  requires 
each  recipient  to  pay  a  four-percent 
supprvision  fee.  The  four-percent 
supen-ision  fee  is  "paid  in  order  to 
qualify  for.  or  to  receive. '  the 
CEPROFI  6.  Therefore,  it  is  an  allowable 
offset,  as  defined  in  section  771(6)(A]  of 
the  Tariff  Act.  from  the  gross  bounty  or 
grant. 

Firms  m  Mexico  may  receive 
CEPROFI  benefits  under  three 
provisions:  "Category  I.    which  makeB 
CEPROFI  certificates  available  for  the 
manufacture  and  processing  of  raw 
matenais.  construction  and  capital 
goods.  "Category  II. '  which  makes 
CEPROFI  certificates  available  for 
particular  industrial  activities;  and  a 
third  provisions,  which  makes  CEPROU 
certificates  available  for  the  purchase  of 
Mexican-made  equipment. 

The  Department  held  in  the  final 
affirmative  countervailing  duty 
detemination  on  bncks  from  Mexico  (49 
FR  19564,  May  a  1964]  that  CEPROR 
certificates  granted  for  the  purchase  of 
.Mexican-made  equipment  are  not 
countervailable  because  such 
certificates  are  available  to  any 


company  t>.at  purchases  Mexican-made 
equipment.  We  consider  (he  other  two 
types  of  CEPROFI  certificates  to  be 
domestic  bounties  or  grants  because 
they  are  available  only  to  certain 
industries.  For  the  three  companies  that 
received  tax  cernficates  from  Category 
II  CEPROFI  provision,  we  allocated  each 
firm's  benefits,  less  the  four-percent 
supervision  fee.  over  the  value  of  its 
sales  to  all  markets  during  the  period  of 
review  We  then  weight-averaged  the 
resulting  benefits  by  each  company's 
proportion  of  the  total  exports  to  the 
United  States  of  this  merchandise  during 
the  review  penod,  excluding  those  firms 
with  significantly  different  (including  de 
minimis)  aggregate  benefits  We 
preliminariiy  determine  the  benefit  from 
this  program  during  the  review  penod  to 
be  0.003  percenl  ad  valorem  far  ail  firms 
except  those  with  signtficjinlly  different 
(including  zero  or  de  minimts)  aggregate 
benefits. 

(3)  FOS'EI 

The  Fund  for  Industrial  Development 
(  FONEI").  administered  by  the  Banco 
de  Mexico,  is  a  specialized  financial 
development  fund  that  provides  long- 
term  loans  at  below-markct  rates. 
FONEI  loans  are  available  under 
venous  provisions  with  different 
eligibility  requirements.  The  plant 
expansion  provision  is  designed  for  the 
creation,  expansion,  or  mtxiemization  of 
enterpnses  in  order  to  promnte  the 
f  fficient  production  of  goods  capable  of 
competing  in  the  international  market  or 
to  meet  the  objectives  of  the  NDP.  which 
include  Industrial  decentralization.  We 
consider  this  FONEI  loan  provision  to 
confer  a  bounty  or  grant  because  it 
restricts  loan  benefits  to  those 
enterprises  located  outside  of  Zone  lllA. 
Three  firms  made  payments  on  varible- 
rate  peso-denominated  FONEI  loans  for 
plant  expansion  or  raodeniization 
outstanding  during  the  period  of  review. 

We  treated  these  variable-rate  loans 
as  a  series  of  short-term  loans.  To 
calculate  the  benefit,  we  used  the  same 
benchmarks  as  for  the  FOMEX  peso- 
denominated  pre-export  loans  and 
compared  them  to  the  preferential 
interest  rales  in  effect  for  each  FONEI 
loan  payment  made  dunng  the  period  of 
review.  We  allocated  the  benefits  over 
each  company's  total  sales  to  alt 
markets.  One  of  these  firms  had  de 
minimis  aggreKate  benefits.  For  the 
remaining  firms  that  made  interest 
p  lyments  on  FONEI  loans,  we  weight- 
averaged  the  resulting  benefits  by  each 
company  8  proportion  of  exports  to  the 
l.'niled  Slates  uf  this  merchandise  during 
!he  period  of  review,  excluding  those 
firms  with  significantly  different 
(including  zero  and  de  mmimis 


aggregate  benefits.  We  preliminarily 
determine  the  benefit  from  this  program 
during  the  review  period  to  be  0.01 
percent  ad  valorem  for  all  firms  except 
those  with  significantly  different 
(including  zero  or  de  minimis)  aggregate 
benefits. 

{•HFOCAIN 

The  Guarantee  and  Development 
Fund  for  Medium  and  Small  Industries 
("FOGAIN ')  is  a  program  that  provides 
long-term  loans  to  all  small  and 
medium-size  firms  in  Mexico.  The 
interest  rates  available  under  the 
program  vary  depending  on  whether  a 
small  or  medium-size  business  has  been 
granted  priority  status,  and  whether  a 
business  is  located  in  a  zone  targeted  for 
industnal  growth.  Although  FOGAIN 
loans  are  available  to  all  small  and 
medium-size  firms  in  Mexico,  regardless 
of  the  type  of  industry  or  location,  some 
companies  get  more  beneficial  rates 
than  others.  Therefore,  to  the  extent  that 
this  program  provides  financing  at  rates 
below  the  least  beneficial  rate  available 
under  FOGAIN.  we  consider  it  to  be 
CO  unterva  liable. 

Eight  firms  had  FOGAIN  loans  on 
which  interest  pajTnents  were  due 
during  the  period  of  review.  One  firm 
had  long  term  fixed-rate  FOGAIN  loans 
and  the  other  seven  firms  had  long-term 
variable-rate  FOGAIN  loans.  For  both 
the  variable-rate  and  fixed  rate  loans, 
we  used  as  our  benchmarks  the  least 
beneficial  interest  rates  in  effect  for 
each  FOGAIN  loan  payment  made 
during  the  period  of  review.  We  treated 
each  loan  with  a  variable  interest  rate 
as  a  series  of  short-lcrm  loans.  To 
calculate  the  benefit  from  the  variable- 
rate  FOGAIN  loans,  we  compared  the 
benchmark  rate  to  the  FOGAIN 
preferential  rate  for  each  loan  payment 
made  during  the  review  period. 

To  calculate  the  benefit  from  the 
fixed-rate  loans,  we  compared  the 
annual  payments  of  principal  and 
interest  actually  made  with  the 
payments  that  would  have  been  made  if 
the  loans  were  obtained  a(  the  least 
preferential  FOGAIN  interest  rate.  We 
then  calculated  the  present  value  of  this 
stream  of  benefits  back  to  the  year  the 
loan  was  made,  using  the  least 
beneficial  FOGAIN  rate  as  the  discount 
rate.  We  allocated  the  lota!  of  the 
present  values  over  the  life  of  the  loan 
[using  a  declining  balance  methodology) 
to  yield  the  annual  subsidy  amounts. 

We  allocated  the  benefits  from  each 
loan  over  each  company's  total  sales  to 
all  markets.  Three  of  the  eight  firms  had 
de  minimis  aggregate  benefits.  For  the 
remaining  five  firms,  we  weighl- 
averaged  the  resulting  benefits  by  each 
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company's  proportion  of  exports  of  this 
merchandise  to  the  United  States  during 
the  period  of  review,  excluding  those 
firms  with  significantly  different 
(including  de  minimis)  aggregate 
benefits.  We  preliminarily  determine  the 
benefit  from  this  program  during  the 
period  of  review  to  be  0.02  percent  ad 
valorem  for  all  firms  except  those  with 
significantly  different  (including  zero  or 
de  minimis)  aggregate  benefits. 

f5/  Other  Programs 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  exporters  of  textile  mill  products 
did  not  use  them  during  the  review 
period: 

(A)  State  tax  incentives; 

(B)  National  Industrial  Development 
FundC'FOMIN'I; 

(C)  NDP  preferential  discounts. 

(D)  Trust  Fund  for  the  Study  and 
Development  of  Industrial  Parks 
(■•nDEIN"): 

(E)  Bancomext  loans: 

(F)  Delay  of  payments  on  loans; 

(G)  Delay  of  payinenU  to  PEMEX  of 
fuel  charges: 

(H)PROFIDE  loans: 

(1)  Export  credit  insurance: 

(11  Tax  Rebate  Certificate  ("CEDI"!; 

(K)  Accelerated  depreciation: 

(L)  Article  15  loans: 

(Ml  Preferential  state  Investment 
incentives:  and 

(N)  Import  duty  reductions  and 
exemptions. 

Firms  Not  Receiving  Benefits 

We  preliminary  determine  that  the 
following  25  firms  received  zero  or  de 
minimis  benefits  during  the  period  of 
review; 

(DAbetex,  S.A.deC.V.; 

(2)  Acytex.  S.R.L  de  C.V.: 

(3)  Celanese  Mexicana.  S.A.; 

(41  Celulosa  y  Derivados.  (Derivados 
Acrilicos.  S.A.I: 

(5)  Corporcion  Charles.  S  A.; 

(6)  Extrafil.  S.A.: 

(7)  Fabrics  de  Hilados  y  Tejidos 
SINDEC.  S.A.: 

(81  Fabrica  La  Estrclla.  S.A.: 

(9)  Fariel.  S.A.  de  C.V.; 

(10)  Fisher  Price  de  Mexico: 
(lljGlassmex,  S.A.: 

(12)  Jeramex.  S.A.: 

(13)  Hilados  y  Tejidos  de  Tepeji  del 
Rio.  S.A.; 

(14)  Milyon.  S.A.  de  C.V.; 

(15)  Noblis  Lees.  S.A.  de  CV.; 

(16)  Ryltex.  S.A.: 

(17)  Sociedad  Cooperativa  de 
Produccion  Maqulladora  El  Progreso. 
S.C.L; 

(18)  Stanmex,  S.A.  de  C.V.: 
(19)Telas  Ajijic,  S.A.: 
(ZO)Terpel,  S.A.  deC.V.; 


(21)  Textiles  Mabralex.  S.A.; 

(22)  Textiles  Panzacola  S.A.: 
(231Texturizados  y  Tejidos  Windsor. 

S.A.: 

(24)  Torenco.  SA.  de  C.V.;  and 

(25)  Turbofil.  S.A. 

For  purposes  of  cash  deposits  of 
estimated  countervailing  duties,  an 
additional  firm,  Crisol  Textil,  S.A.  de 
C.V..  received  de  minimis  benefits. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preHminary  determine  the  total  bounty 
or  grant  during  the  period  lanuary  1. 
1986  through  December  31. 1986  to  be 
zero  or  de  minimis  for  25  firms.  14.10 
percent  ad  volorpm  for  Fibras  Sinleticas. 
S.A.  de  C.V.,  and  4.39  percent  ad 
valorem  for  all  other  firms. 

The  Department  intends  to  instruct 
the  Customs  Service  to  liquidate, 
without  regard  to  countervailing  duties, 
shipments  of  this  merchandise  from  the 
25  firms  listed  above  and  to  assess 
countervailing  duties  of  14.10  percent  of 
the  f.o.b.  invoice  price  on  shipments 
from  Fibraa  Sinteticas.  4.39  percent  of 
the  fo.b.  invoice  price  on  shipments 
from  all  other  firms  exported  on  or  after 
lanuary  1. 1986  and  on  or  before 
December  31. 1986. 

The  Department  intends  to  instruct 
the  Customs  Service  to  waive  cash 
deposits  of  estimated  countervailing 
duties,  as  provided  by  section  751(a)(1) 
of  the  Tariff  Act  on  shipments  of  this 
merchandise  from  the  25  firms  listed 
above  and.  due  to  the  change  in  the 
FOMEX  interest  rates,  to  waive  cash 
deposits  for  the  following  additional 
firm:  Crisol  Textil.  S.A.  de  CV.  The 
Department  will  also  instruct  Customs 
to  collect  a  cash  deposit  of  estimated 
countervailing  duties  of  3.30  perct^nl  of 
the  fo.b.  invoice  price  on  shipments 
from  all  other  firms.  These  deposit 
requirements  and  waivers  become 
effective  for  all  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  date  of 
publication  of  the  final  results  of  this 
review  and  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  pubUcalion 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  after  the  date  of  publication  or  the 
first  workday  following.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  five  days  after  the 
dale  of  publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review  including  the 


results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.10. 
Ian  W.  Mares. 
Assistant  Secretory,  import  Admtnistrolwn. 

Date:  Seplembffr  Z,  1988, 

Appendix  A — Certain  Textile  Mill 
Products  From  Mexico  TSUSA  Item 
Numbers  for  1906 

YARNS 

3006020 

300.6024 

300.6028 

301.0100  through  301.3900 

302.2020  through  302.2920 

302.0124  through  302.3924 

302.2026  through  302.4926 

302.1028  through  302.3928 

303.2040 

303.2042 

307.7000 

310.0106 

310.0107 

310.0106 

310.0110 

3100114 

310.0130 

310.0149 

310.0150 

310.0206 

310.0207 

310.0208 

310.0249 

310.0250 

310.0270 

310.0510 

310.1015 

310.1070 

310.1205 

310.1210 

310.1555 

310.1570 

310.2150 

310.4027 

310.4047 

310.4050 

310.5046 

310.5047 

310.5049 

310.6034 

310.9000 

310.9300 

31P.9500 

CORDAGE 

316.5500 
316.5800 
316.7000 
319.0300 
319.0700 
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FABRIC 

320,0103 
320,0021 
320-0122 
320.0131 
.i20  0134 
320  0138 
320  0142 
3200145 
320  0149 
320,0154 
320,0157 
320  0163 
3200166 
320.0171 
320.0172 
320,0177 
320  0180 

320  0198 

321  0134 

321  1071 
321,1077 
322.0162 
322,0163 
322,1006 
322,1015 
322,1025 
322,1029 
322,1030 

322  1034 
322,1036 
322,1037 
322,1040 
3221041 
322,1045 
322  1047 
322  1048 
322  1050 
3221051 
3221052 
322,1053 
322,1055 
322,1058 
322  1065 
322  1066 
322,1068 
322,1071 
322,1075 
322  1077 
322,1079 
322,1081 
322,1064 
322.1085 
322  1086 
322,1088 
322,1089 
322,1090 
322,1091 
322  1095 
3221097 
3222018 
322,2023 
322,2069 
322  2073 
322  4003 
322,4021 
322.4022 
322.4038 


through 

through 
throuijih 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 


320.0903 

3200921 
3200922 
320,0931 
320,0934 
3200938 
320  0942 

320  1945 
3200949 
320,0954 
320,0957 
320,1963 
320,0966 
3201971 
320,0972 
320.1977 
320.0980 
320.0998 
321.0934 

321  1971 
321,1977 
322,0962 
322,0963 
322,1906 
322,1915 
322,1925 
322.1929 
322.1930 
322.1934 
3221936 
322.1937 
322.1940 
3221941 

322  1945 
322,1947 
322  1948 
322  1950 
322,1931 
322,1932 
322.1953 
322.1955 
322.1936 
3221965 
322.1966 
322.1968 
322,1971 
322.1975 
322.1977 
322,19'9 
3221981 
322.1984 
322.1985 
322,1986 
3221988 
322,1989 
322,1990 
3221991 
322,1995 
322,1997 
322.2916 
322.2923 
322.2969 
322.2973 
322.4903 
322.4921 
322.4922 
322.4938 


322.4042 
322.4049 

322.4054 
322.4057 
322.4066 
322.4072 
322.4080 
322.4098 
322.5012 
322.5013 
322.5014 
322.5015 
322.5016 
322.5017 
322.5018 
322.5019 
322.5023 
322.5069 
322.5073 
322.8016 
322.8023 
32Z80eg 
322.8073 
322.9003 
322.9021 
322.9022 
322.9038 
322.9042 
322,9049 
322  9054 
322.9057 
322.9066 
322.9072 
322.9080 
322.9098 
324.2022 
324.2024 
324.2031 
324.2038 
324,2042 
324.2049 
3242054 
324,2057 
324.2066 
324  2072 
324,2080 
324,2098 
3248066 
324,8072 

324  8074 
324,8080 
324,8098 

325  1051 
325-1052 
325,1085 
325.1089 
325.1091 
325.1095 
325.8022 
325,8024 
325,8031 
327.2021 
327.2022 
327.2031 
327.2038 
327.2042 
327.2049 
327.2054 
327.2057 


through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
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through 
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through 


322.4942 
322.4949 
322.4954 
322.4857 
322.4966 
322.4972 
322.4980 
322.4998 
322.5912 
322.5913 
322.5914 
322.5915 
322.5916 
322.5917 
322.5918 
322.5919 
322.5923 
322.5969 
322.5973 
322.8916 
322.8923 
322.8969 
322.8973 
322.9903 
322.9921 
322.9922 
322.9938 
322.9942 
322,9949 
322,9954 
322,9957 
322.9966 
322.9972 
322,9980 
322,9998 
324.2922 
324.2924 
324.2931 
324.29.18 
324,2942 
324-2949 
324.29.54 
324,2957 
324.2966 
324,2972 
324.2980 
324.2998 
324  89he 
324  8972 
324-8974 
324-9080 

324  6948 

325  1951 
325,1952 
325-1985 
325.1989 
325.1991 
325.1995 
325.8922 
325.8924 
325.8931 
327.3921 
327.3922 
327.2931 
327.3938 
327,3942 
327.3949 
327.3954 
327.3957 


327.3003 
327.3066 
328.2003 
328.2021 
328.2022 
328.2031 
328.2038 
328.2042 
328.2049 
328.2054 
328.2057 
328.2066 
328.2072 
328.2080 
328.2098 
3312022 
331.2024 
331.2031 
331.2038 
331.2042 
331.2049 
331.2054 
331.2057 
331.2066 
331.2072 
331.2074 
331.2080 
331.2096 
336.1540 
336.6251 
336.62S2 
336.6254 
336.6257 
338.4004 
338.5006 
338.5007 
338.5009 
338.5010 
338.5011 
338.5013 
338.5016 
338.5021 
338.5023 
338.5024 
338.5026 
33&S027 
338.5030 
338.5031 
338.5036 
338.5037 
338.5041 
338.5043 
338.5044 
33aS045 
338.5046 
338.5048 
338.5049 
338.5051 
338.5054 
338.S05S 
338.5059 
338.5060 
338.5064 
338.5065 
336.5068 
338.5073 
338.5075 
338.5076 
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through 
through 
through 
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through 
through 
through 
through 
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through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 


327.3903 
327.3966 
328-2903 
328,2921 
328.2922 
328.2931 
328.2938 
326.2942 
328.2949 
328.2954 
328.2957 
328.2966 
328.2972 
328.2980 
328-2998 
331.2922 
331.2924 
331.2931 
331.2938 
331.2942 
331.2949 
331.2954 
331-2957 
331-2966 
331-2972 
331.2974 
331.2980 
331.2998 


338,5079 
338.5080 
338.5082 
338.5084 
338.5085 
338-5087 
3385088 
338-5092 
338.5095 
338.5098 
339.1000 

SPF.CIAL  CONSTRUCTION  FABRIC 

345-4000 

345.5553 

345.5555 

345-5557 

345.5575  • 

345.5585 

346.5850 

346.6265 

346.7000 

347.6040 

347-6800 

348-0005 

351-3000 

3515010 

351-5060 

351.6010 

351-7060 

351.8060 

352.9060 

3522060 

352-8010 

352.8060 

353-1000 

353.5012 

353.5052 

355.1610 

355.1820 

355.1630 

355.2500 

355-4530 

355-8100 

356  2510 

357.4500 

357-7010 

357.8060 

358.0290 

358.0690 

358.1400 

358.3500 

358.5040 

359.1010 

359.1030 

TF.XTILE  FURNISHINGS 

360.0800 
360.1200 
300.2500 
360.4225 
360.4335 
300.4825 
3t«.4635 
360.7000 
360.7800 
360.7900 
360  8300 
360  8400 


361.0530 

361.0540 

361.2410 

361.4200 

361.4500 

361.4600 

361.4800 

361.5420 

361.5426 

361.6000 

361.7010 

363.0510 

363.0515 

363.1020 

363.1040 

363.2000 

363.2562 

363.2564 

363.2575 

363.2580 

363.2590 

363.4500 

363.6030 

363.6540 

363.8506 

363.8509 

363.8515 

363.8525 

363.8545 

363.8550 

363.8555 

364.0500 

364.1300 

364.1800 

364.2000 

364.2300 

364.2500 

364.3000 

365.5060 

365.6615 

365.8625 

365.6665 

365.8400 

365.8700 

365.8910 

365.8920 

365.8940 

365.8970 

365.8960 

366.1720 

366.2460 

366.2480 

386.4200 

366.4600 

366.4700 

366.5100 

366.7700 

366.7925 

366.7930 

366.8400 

367.3200 

367.3300 

367.6325 

367.6340 

367.6380 

|FR  Doc  88-21953  Filed  9-23-«8;  8:45  am) 
BILLING  CODE  aSIO-OS-M 


Minority  Business  Development 
Agency 

Business  Developtnent  Center 
Applications:  Columbus.  Ofiio 

AGENCY:  Minority  Bu^'.r.i  s' 
Developntent  Agency. 
AcnoN:  Notice. 

SUHMARV:  The  Mmontj  Business 
De\e!opment  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Centei 
(MBDC)  Program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  available  funds.  The  cost  of 
performance  for  the  first  (12)  months  is 
estimated  at  S185.0<X)  in  Federal  funds 
and  a  minimum  of  529.118  m  non-federal 
contributions  for  the  budget  period  April 
1. 1989  thni  March  31. 1990  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees  for  ser^'Ices.  in- 
kind  contributions,  or  combinations 
thereof  The  MBDC  will  operate  in  the 
Columbus.  Ohio  geographic  service 
area.  The  award  number  of  this  MBDC 
will  be  05-10-89001-01 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  Amencan  Indian, 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  business.  To  this  end. 
MBDC  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms:  offer  a  full  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabibties  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
commimity  in  genera!  and.  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points): 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  TO'V 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
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considered  programmatically  acceptabii 
and  responsive. 

MBDCs  shall  be  required  to  contribute 
al  least  15%  of  the  total  proJKCt  cost 
through  non-federal  contributions.  Client 
fees  for  bilLjble  manaaement  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
sUndard  rate  of  S50  per  hour,  MBDCs 
wil!  charge  cheni  fees  at  20%  of  the  total 
cost  for  firms  wiih  gross  sales  of 
S500.000  or  less  and  aD"*^.  of  the  total  cost 
for  firms  wiih  gross  sales  of  over 
5500,000 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminatng  in  year-to-dale 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  If 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  is  November  4, 1988. 
Applications  must  be  postmarked  on  or 
before  November  4. 1988. 

Address:  Chicago  Regional  Office. 
Minority  Business  Development  Agency. 
55  East  Monroe  Street.  Suite  1440. 
Chicago.  Illinois  60603.  312/353-<]I82. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Vega.  Regional  Direc!or,  Chicago 
Regional  Office 
SUPPt£MENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  al  the  above 
address. 

It  800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 
David  Vega. 

Regional  Director.  Chicago  Rt^iona/  Office. 

Date:  September  20. 1988. 
[FR  Doc  88-21910  Filed  9-23-fla:  8;4S  am] 

BILUHG  CODE  3610-21'M 


National  Institute  of  Standards  and 
Technology 

(Docket  No.  70886-81^ 

Approval  of  Federal  Information 
Processing  Standard  152,  Standard 
Generalized  Markup  Language  (SGML) 

AQENCV:  Naimnd!  Institute  of  Standards 
and  Technology  (.MST).  Commerce. 
ACTION:  The  purpose  of  this  notice  is  to 


announce  that  the  Secretary  of 
Commerce  (Secretary)  has  approved  a 
new  standard,  which  will  be  published 
as  RPS  Publication  152. 

SUMMARY:  On  October  29.  1987,  notice 
was  published  in  the  Federal  Register 
(52  FR  416091  that  a  Federal  Information 
Processing  Standard  for  Standard 
Generalized  Markup  Language  (SGML) 
was  being  proposed  for  Federal  use. 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
this  standard  were  reviewed  by  NIST. 
On  the  basis  of  this  interview.  NIST 
recommended  that  the  Secretary 
approve  the  standard  as  a  Federal 
Information  Processing  Standard  (FIPS), 
and  prepared  a  detailed  justification 
document  for  the  Secretary's  review  in 
support  of  that  recommendation. 

The  detailed  justification  document 
which  was  presented  to  the  Secretary, 
and  which  includes  an  analysis  of  the 
written  comments  received,  is  part  of 
the  public  record  and  is  available  for 
inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  Inspection  Facility.  Room  6628. 
Herbert  C.  Hoover  Building.  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues.  NW..  Washington.  DC  20230. 

The  approved  standard  contains  two 
portions;  (1)  An  announcement  portion 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard,  and  (2|  a 
specifications  portion  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
portion  of  the  standard  is  provided  in 
this  notice. 

EFFECTIVE  DATE:  This  Standard  is 
effective  March  31. 1989. 
ADDRESS:  Interested  parties  may 
purchase  copies  of  this  standard, 
including  the  technical  specifications 
portion,  from  the  National  Technical 
Information  Service  (NTIS).  Specific 
ordering  information  from  NTIS  for  this 
standard  is  set  out  in  the  Where  to 
Obtain  Copies  Section  of  the 
announcement  portion  of  the  standard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Lawrence  Welsch.  National 
Computer  and  Telecommunications 
Laboratory,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg.  MD  20899.  (301)  975-3345. 

Dale;  September  20. 1968. 
Ernest  Ambler, 
Director. 


Federal  Information  Processing 
Standards  Publication  152 

(date) 

Announcing  the  Standard  for  Standard 
Generalized  Markup  Language  fSCMLJ 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  lll(d]  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

Name  of  Standard.  Standard 
Generalized  Markup  Language  (SGML) 
(FIPS  PUB  152). 

Category  of  Standard.  Software 
Standard,  Markup  Language;  Electronic 
Document  Interchange. 

Explanation.  This  publication 
announces  the  adoption  of  the 
International  Standards  Organization 
Standard  Generalized  Markup 
Language,  (SGML],  ISO  6879-1986.  as  a 
Federal  Information  Processing 
Standard  (FIPS).  ISO  887ft-i986  specifies 
a  language  for  describing  documents  lo 
be  used  in  office  dorument  processing, 
interchange  between  authors  and 
between  authors  and  publishers,  and 
publishing.  The  language  provides  a 
coherent  and  unambiguous  sysntax  for 
describing  the  elements  within  a 
document.  The  language  includes: 

a.  An  abstract  syntax  for  descriptive 
markup  of  the  elements  within  a 

document. 

b.  A  reference  concrete  syntax  which 
binds  the  abstract  syntax  to  particular 
delimite  chracters  and  quantities. 

c.  Markup  declarations  that  allow  the 
definition  of  a  specific  vocabulary  of 
generic  identifiers  and  atributes  for 
different  document  types. 

d.  Provision  for  arbitrary  data  content. 
This  can  include  specialized  data 
content  notations  that  require 
interpretations  different  from  general 
text,  i.e.,  formulas,  images,  non-Latin 
alphabets,  previously  formatted  text  or 
graphic. 

e.  Entity  references  for  referring  lo 
content  located  outside  the  mainstream 
of  the  document,  such  as  separately 
written  chapters,  photographs,  etc. 

f  Special  delimiters  for  processing 
instructions  to  distinguish  them  from 
descriptive  markup.  Processing 
instructions  are  systems  and 
applications  dependent. 
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Approving  Authonty.  Secretary  of 
Commerce. 

Maintenance  Agency.  Department  of 
Commerce,  National  Institute  of 
Standards  and  Technology  (NIST) 
(National  Computer  and 
Telecommunications  Laboratory. 

Cross  Index.  International  Standards 
Organization  ISO  8879-1986. 
Information  Processing — Text  and 
Office  Systems — Standard  Generalized 
Markup  Language  (SGML). 

Related  Documents. 

a.  ISO  9069-1987.  Information 
processing — SGML  support  facilities — 
SGML  Document  Interchange  Format 
(SDIF). 

b.  ISO  9070-1987,  Information 
processing — SGML  support  facilities — 
Registration  procedures  for  public  text. 

c.  Federal  information  Processing 
Standards  (FIPS)  Publication  29-2, 
Interpretation  I*rocedures  for  Federal 
Information  Processing  Standards  for 
Software. 

Objectives.  The  primary  objectives  of 
this  standard  are: 

To  provide  a  common  markup 
language  for  a  variety  of  document  types 
and  uses; 

To  allow  the  portability  of 
unformatted  textual  data  among 
different  installations  and  processing 
systems: 

To  promote  interchange  of  documents 
between  systems  of  different 
manufactures. 

Applicability.  This  standard  is 
intended  to  be  used  for  documents  that 
are  processed  by  any  text  processing 
system.  It  is  particularly  applicable  to; 
(a)  Documents  that  are  intended  for 
electronic  printed  output;  (b)  documents 
that  are  interchanged  among  systems 
with  differing  text  output  devices:  and 
(c)  documents  that  are  processed  in 
more  than  one  way.  even  when  the 
procedures  use  the  same  text  processing 
language. 

Documents  that  exist  solely  in 
formatted  form  are  no!  within  the  scope 
of  applicability  of  this  standard- 

This  standard  applies  to  the 
development  and  acquisition  of  SGML 
systems.  An  SGML  system  includes  an 
SGML  parser,  which  must  be  able  to 
recognize  markup  in  conforming  SGML 
documents:  an  entity  manager,  such  as 
file  system  or  symbol  table  that  can 
maintain  and  provide  access  to  multiple 
entities  or  units  of  information:  and  both 
or  either  of: 

a.  An  implementation  of  one  or  more 
SGML  applications:  and/or 

b.  Facilities  for  a  user  to  implement 
SGML  applications,  with  access  to  the 
SGML  parser  and  entity  manager. 

If  the  SGML  parser  is  a  validating 
parser,  it  must  find  and  report  a 


reportable  markup  errort  if  one  exists. 
and  must  recognize  and  report 
ambiguous  content  models. 

An  implementation  of  SGML  involves 
consideration  of  an  entire  SGML  system. 

Specifications.  The  ISO  8879-1986 
Standard  Generalized  Markup  Language 
defines  the  scope  of  the  specification. 
the  field  of  application,  the  syntax  and 
semantics  of  SGML  constructs,  and 
requirements  For  confoming  SGML 
applications  and  documents.  All  of  the 
specifications  of  ISO  8879-1986.  using 
the  core  concrete  syntax,  apply  to  FIPS 
SGML  with  the  exception  of  the 
following  optional  features:  SHORTREF: 
CONCUR:  DATATAG;  RANK: 
SHORTTAG:  SUBDOC;  SIMPLE; 
IMPUCIT;  and  EXPUCIT.  The  two 
optional  features  that  are  part  of  the 
FIPS  SGML  are  OMITTAG  (omitted  tag 
minimization)  and  FORMAL  (formal 
public  identifiers).  The  core  concrete 
sjTitax  is  a  variant  of  the  reference 
concrete  syntax  that  has  no  short 
reference  delimiters. 

Implementation.  This  standard  Is 
compulsorv'  and  binding.  The 
implementation  of  this  standard 
involves  two  areas  of  consideration: 
acquisition  of  SGML  systems  and 
interpretation  of  the  syntax  and 
semantics  of  SGML  constructs. 

Acquisition  of  SGML  Systems.  This 
standard  is  effective  March  31, 1969. 
SGML  systems  developed  or  acquired 
for  Federal  use  after  this  dale  should 
implement  this  standard.  Conformance 
to  this  standard  should  be  considered 
whether  SGML  systems  are  developed 
internally,  acquired  as  part  of  an  ADP 
system  procurement,  acquired  by 
separate  procurement,  used  under  an 
ADP  leasing  arrangement,  or  specified 
for  use  in  contracts  for  programming 
ser\'ices.  If  the  functionality  of  one  or 
more  of  the  optional  features  meets 
programmatic  requirements,  then  those 
optional  features  may  be  acquired. 

A  transition  period  provides  time  for 
industry  to  produce  SGML  systems 
conforming  lo  the  standard.  The 
transition  period  begins  on  the  effective 
date  and  continues  for  one  year 
thereafter.  The  provisions  of  this 
publication  apply  to  orders  placed  after 
the  effective  date. 

Interpretation  of  FIPS  SGML 
Resolution  of  questions  regarding  this 
standard  will  be  provided  by  NIST. 
Questions  concerning  the  content  and 
specifications  of  this  FIPS  PUB  should 
be  addressed  to:  Director.  National 
Computer  and  Telecommimications 
Laboratory,  Attn:  SGML  Interpretation. 
National  Institute  of  Standards  and 
Technology.  Gailhersburg.  MD  20899 

lVo;Vers.  Under  certain  exceptional 
circumstances,  the  heads  of  Federal 


departments  and  agencies  may  approve 
waivers  lo  Federal  information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  Title  44.  United  States  Code. 

Requests  for  waivers  shall  be  granted 
only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  maior  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Government-wide  savings. 
Agency  heads  may  act  only  upon 
written  waiver  requests  containing  the 
information  detailed  above.  Agency 
heads  may  approve  requests  for  waivers 
only  by  a  written  decision  which 
explains  the  basis  upon  which  the 
agency  head  made  the  required 
finding(s).  A  copy  of  each  such  decision, 
with  procurement  sensitive  or  classified 
portions  clearly  identified,  shall  be  sent 
to  the:  Director.  National  Computer  and 
Telecommunications  Laboratory.  ATTN; 
FIPS  Waiver  Decisions.  Technology 
Building.  Room  B-154.  National  Institute 
of  Standards  and  Technology. 
Gaithersburg.  MD  20899.  In  addition 
notice  of  each  waiver  granted  and  each 
delegation  of  authority  to  approve 
waivers  shall  be  sent  promptly  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives  and  the 
Committee  on  Governmental  Affairs  of 
the  Senate  and  shall  be  published 
promptly  in  the  Federal  Register. 

When  the  determination  on  a  waiver 
request  applies  to  the  procurement  of 
equipment  and/or  services,  a  notice  of 
the  waiver  determination  must  be 
published  in  the  Commerce  Business 
Daily  as  a  part  of  the  notice  of 
solicitation  for  offers  of  an  acquisition 
or.  if  the  waiver  determination  is  made 
after  that  notice  is  published  by 
amendment  to  such  notice. 

A  copy  of  the  waiver  request,  any 
supporting  documents,  the  document 
approving  the  waiver  request  and  any 
supporting  and  accompanying 
document(s),  with  such  deletions  as  thr 
agency  is  authorized  and  decides  to 
make  under  5  U.S.C.  Sec.  552(b).  shall  be 
part  of  the  procurement  documentation 
and  retained  by  the  agency. 

SPECIAL  INFORMATION.  Another 
approach,  to  the  interchange  of 
documents,  currently  under 
development,  is  the  Office  Document 
Architecture  and  Office  Document 
Interchange  Format  (ODA/ODIF).  draft 
international  standard  (DIS  8613).  NIST 
is  currently  working  on  the  development 
of  this  draft  standard  which,  when 
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completed,  will  become  a  Federal 
Information  ProcessinK  Standard. 

WHERE  TO  OBTAIN  COPIES.  Copies  of 
this  publication  are  for  sale  by  the 
.National  Technical  Information  Service. 
US-  Department  of  Commerce, 
Springfield,  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  American 
National  Standards  Institute.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  152 
(FIPSPUBS1S2).  and  title.  Payment  may 
be  made  by  check,  money  order,  or  .\T1S 
deposit  account. 

Copies  of  other  PIPS  PUBS  are  also 
available  from  the  National  Technical 
Information  Service. 

Copies  of  i.SO  9069-1987  and  ISO 
9070-1987  may  be  obtained  from: 
American  National  Standards  Institute. 
Inc..  1430  Broadway,  New  York.  NY 

looia 

IFR  Doc,  88-21899  Filed  9-23-88;  8:45  am] 

aiLLiMG  CODE  J510-CW-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary  of  Defense 

Defense  Intelligence  Agency  Scientific 
Advisory  Committee,  Closed  Meeting 

aqency:  Defense  Intelligence  Agency 
Scientific  .Advisory  Committee.  Defense. 
ACTION;  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Pub.  L 
92^63.  as  amended  by  section  5  of  Pub. 
L.  94-409.  notice  is  hereby  eiven  that  a 
closed  meeting  of  a  panel  of  the  DIA 
Scentific  Advisory  Committee  has  been 
scheduled  as  follows: 

DATE:  20  October  1988. 8:30  a.m.  to  3:30 

p.m. 

address:  The  DIAC.  Boiling  AFB. 
W.^shinaion.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

l.i-jtenan!  Colonel  |ohn  E.  Hallelid, 
USAF,  Executive  Secretary.  DIA 
Scientific  Advisory  Committee, 
Washington.  DC  20340-1328.  (202/373- 
4930). 

SUPPLEMENTARY  INFORMATION:  The 

f  nrire  meeting  is  devoted  to  the 
d:sc'.ission  of  classified  information  as 
defined  in  section  552b(c)(l).  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  Subject  matter  will 
be  used  in  a  special  study  on  HUMINT/ 


Scientific  and  Technical  Intelligence 

Interface. 

L.M.  Bynum. 

Alternate  OSD  Federal  liegiiter  Liaison 

Officer.  Department  of  Defense. 

September  21.  1988. 

|FR  Doc  aa-21950  Filed  9-23-88:  8:45  am) 

WLUMQ  CODE  nt»«1-« 


Defense  Intelligence  Agency  Defense 
Intelligence  College;  Closed  Meeting 

AGENCY:  Defense  Intelligence  Agency 
Defense  Intelligence  College.  Defense. 
ACTION:  Notice  of  Closed  Meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (dl  of  section  10  of  Pub.  L. 
92-463.  as  amended  by  section  5  of  Pub. 
L.  04  109.  notice  is  hereby  given  that  a 
closed  meeting  of  the  DIA  Defense 
Intelligence  College  Board  of  Visitors 
has  been  scheduled  as  follows: 
DATES:  Monday,  October-Wednesday,  2 
November  1988;  9:00  a.m.  to  4:00  p.m.  on 
31  October  and  1  November;  9:00  to 
11:00  a.m.  on  2  November. 
ADDRESS:  The  UIAC.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ur  Robert  L.  De  Gross.  Provost.  DIA 
Defense  Intelligence  College. 
Washincton.  DC  20340-5485.  (202/373- 
:)344| 
SUPPLEMENTARY  INFORMATKMI:  The 

entire  meeting  is  devoted  to  the 
discussion  of  classified  information  as 
defined  in  Section  552b(t)(l|.  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  The  Board  will 
receive  briefings  on  and  discuss  several 
current  critical  intelligence  issues  and 
advise  the  Director.  DIA.  asd  to  the 
successful  accomplishment  of  the 
mission  assigned  to  the  Defense 
Intelligence  College. 
L.M.  Byaum, 

Alternate  OSD  Federal  Register  Uaison 
Officer  Department  of  Defense. 
September  21. 1968. 
[FR  Do<L  88-21951  Filed  9-Z3-8S:  MS  am| 

BILUNG  CODE  3ai»41-ll 

Defense  Nuclear  Agency  (DNA) 

Memberstilp  of  tfie  Performance 
Review  Board 

AGENCY:  Defense  Nuclear  Agency.  DOD 
ACTION:  Notice  of  membership  of  the 
Defense  Nuclear  Agency  Performance 
Review  Board. 

SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the 
Performance  Review  Board  (PRB)  of  the 
Defense  Nuclear  Agency.  The 
publication  of  PRB  membership  is 


requires  by  5  U  S.C.  4314(c)(4).  The 
Performance  Review  Board  shall 
provide  fair  and  impartial  review  of 
Senior  Executive  Service  performance 
appraisals  and  make  recommendations 
regarding  performance  and  performance 
awards  to  the  Director,  Defense  Nuclear 
Agency. 

EFFECTIVE  DATE:  The  effective  date  of 
service  fur  the  appointees  of  the  DNA 
!'RB  is  on  or  about  October  3. 19t(8. 


FOR  FURTHER  INFORMATION  CONTACT: 

Allen  I.  Barke,  Chief,  Civilian  Personnel 
Management  Division  (MPCV),  Defense 
Nuclear  Agency.  Washington.  DC  20305- 
1000.(703)325-7591/2. 
SUPPLEMENTARY  INFORMATION:  The 
names  and  titles  of  the  members  of  the 
DNA  PRB  are  set  forth  below.  All  are 
DNA  officials  unless  otherwise 
identified; 

Major  General  ).€.  Scheldt  Director  for 

Operations.  USAF 
Mr.  John  M.  Bachkosky.  Director  for  Plans. 

Programs  and  Requirements 
Dr.  Don  A.  Linger.  Director  for  Test 
Mr.  CurtiR  L  DierdorfF.  Director  of  Personnel, 

Defense  Mapping  Agency 
Mr  Mark  B.  Schneider,  Director  of  Strategic 

Anna  Control  Policy,  Office  of  Secretary  of 

Defense 

The  following  DNA  officials  will  serve  as 
alternate  members  of  the  DNA  PRB,  as 
appropriate. 

Mr.  Robert  L  Brittigan,  C^neral  Counsel 
Dr.  Paul  H.  Carew.  Comptroller 
Mr  Fredenck  S.  Celec  Deputy  Director, 

Operations  Directorate 
Mr  lonalhan  Z.  Farber,  Chief, 

Electromagnetic  Applications  Division 
Mr.  David  G.  Freeman,  Director,  Acquisition 

W  M'Bgement  Office 
Mr  CJfton  B  McFarland.  Chief,  Strategic 

Structures  Division 
Mrs.  Joan  M.  Pierre.  Director  for  Radiation 

Sciences 
Dr  George  W.  Ullrich,  Director  for  Shock 

Physics 
Mr.  Robert  C.  Webb,  Chief,  Electronic  Effects 

Division 
Or  Leon  A.  Wittwer,  Chief,  Atmospheric 

Effects  Division 
September  21, 1988. 
L.M.  Bynum, 

A  Itemate  OSD  Federal  Register  Uaison 
Officer  Department  of  Defense. 
(FR  Doc  88-21949  Filed  9-23-8&  8:45  am) 
BiuiHa  coot  »i>-i>i-a 


Department  of  the  Navy 

Board  of  Visitors  to  the  United  Stales 
Naval  Academy;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
use.  App.  2),  notice  is  hereby  given 
that  the  Board  of  Visitors  to  the  United 
States  Naval  Academy  will  meet  28 
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October  1988,  at  the  U.S.  Naval 
Academy,  Annapolis,  Maryland,  The 
session,  which  is  open  to  the  public  will 
commence  at  8:30  a.m.  and  terminate  at 
3.00  p.m..  28  October  1988.  in  Room  301. 
Rickover  Hall. 

The  purpose  of  the  meeting  is  to  make 
inquiry  as  the  Board  shall  deem 
necessary  into  the  state  of  morale  and 
discipline,  the  curriculum,  instruction. 
physical  equipment,  fiscal  affairs,  and 
academic  method  of  the  Naval 
Academy. 

For  further  information  concerning 
this  meeting  contact:  Captain  John  W. 
Renard.  US.  Navy.  Retired.  Secretary  to 
the  Board  of  Visitors.  Dean  of 
Admissions.  United  Stales  Naval 
Academy.  Annapolis.  Maryland  21402- 
5017.(301)267-4381. 

Dale:  September  20. 1988. 
lone  M.  Virga. 

LwiilcnonL  lACC.  U.S.  Naval  Reserve. 
Federal  Register  Uaison  Officer 
(FR  Doc.  88-21902  Filed  9-23-88:  8:45  am) 

BILLtNG  CODC  3«10^)1-ll 


should  the  Congress  appropriate  funds 
for  the  program.  The  estimates  above 
are  based  on  the  FY  1988  appropriation 
ofSl.454.000. 

.Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations,  34  CKR 
Parts  74,  75,  77,  78,  and  80  with  the 
exceptions  noted  in  34  CFR  630.4,  and 
(b|  the  regulations  in  34  CFR  Part  630. 

For  applications  and  information 
contact:  The  Fund  for  the  Improvement 
of  Postsecondary  Education,  400 
Maryland  Avenue  SW.,  Room  3100, 
ROB-3,  Washington,  DC  20202. 
Telephone  (202)  732-5750  or  732-5766. 
Program  Authority:  20  U  S.C  1135e-l. 
Dated;  August  31.  1988. 
Kenneth  D.  Whitehead, 

Acting  .Assistant  Secretary  for  Plistsecandary 
Education. 

|FR  Doc  B8-Z1948  Filed  9-23-88;  8:45  am) 
BtUJNG  COOC  4000-Ot-M 


DEPARTMENT  OF  EDUCATION 

ICFDA  No.  84.116F1 

Notice  Inviting  Applications  for  New 
Awards  Under  the  Innovative  Projects 
lor  Student  Community  Service 
Competition  Conducted  by  the  Fund 
lor  the  Improvement  of  Postsecondary 
Education 

Purpose 

Provides  grants  to  institutions  of 
higher  education  and  other  public  and 
private,  nonprofit  institutions  and 
agencies  to  support  projects  encouraging 
students  to  participate  in  community 
service  activities  in  exchange  for 
educational  services  or  financial 
assistance  in  order  to  reduce  the  debt 
incurred  by  these  students  for 
attendance  at  institutions  of  higher 
education. 

Deadline  for  Transmitlal  of 
.Applications:  December  20, 1988. 

Applications  A  vailable:  October  14. 
1988. 

Estimated  Size  of  A  wards:  510,000  to 
$70,000  per  year. 
Estimated  Number  of  A  wards:  25. 
Pro/ect  Period:  12  to  24  months. 
A  vailable  Funds:  The  President's 
Budget  for  Fiscal  Year  1989  does  not 
include  funds  for  this  program. 
However,  applications  are  invited  to 
allow  for  sufficient  time  to  evaluate 
applications  and  complete  the  grant 
process  before  the  end  of  the  fiscal  year. 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

Proposed  Remedial  Order  to  Tesoro 
Petroleum  Corp. 

AGENCY:  r.i  in'.miic  Regulatory 
Administratuin.  DOE. 
action:  Notice  of  proposed  remedial 
order  to  Tesoro  Petroleum  Corporation. 

SUMMARY:  Pursuant  to  10  CFR  205.192(c). 
the  Economic  Regulatory  Adminstration 
(ERA)  of  the  United  States  Department 
of  Energy  (DOE)  hereby  gives  notice  of  a 
Proposed  Remedial  Order  which  was 
issued  on  March  18. 1988.  as  amended 
May  25. 1988.  to  Tesoro  Petroleum 
Corporation. 

This  Proposed  Remedial  Order  alleges 
violations  of  10  CFR  211.66  (b)  and  (h) 
and  205.202  in  the  amount  of  $37,543,138. 
plus  interest,  as  a  result  of  Tesoro's 
significant  understatement  on  its 
entitlements  reporU  of  its  receipts  of 
controlled  tier  crude  oil  at  its  refinery 
located  in  Kenai.  Alaska,  during  the 
period  [anauary  1978  through  December 
1980  Specifically.  ERA  has  concluded 
that  during  the  period  at  issue  Tesoro 
failed  properly  to  report  in  its  Refiners 
Monthly  Reports  (ERA-lffs)  the  actual 
controlled  tier  certifications  associated 
with  substantial  volumes  of  its  crude  oil 
receipts  at  the  Kenai.  Alaska  refinery. 
Instead.  Tesoro  reported  such  volumes 
as  uncontrolled  in  violation  of  10  CFR 
211.66(b)  and  (h).  ERA  alleges  that 
Tesoro's  actions  circumvented  and 
contravened  or  resulted  in  the 


circumvention  and  contravention  of  the 
requirements  of  the  Entitlements 
Program,  10  CFR  211.6B,  in  violation  of 
10  CFR  205.202. 

The  effect  of  the  violations  is 
nationwide.  As  a  remedy  for  these 
violations,  the  Proposed  Remedial  Order 
directs  Tesoro  to  refund  to  DOE  the 
amount  of  $37,543,138.  plus  interest 
accrued  thereon  through  the  date  of 
payment. 

A  copy  of  the  amended  Proposed 
Remedial  Order  may  be  obtained  from: 
Office  of  Freedom  of  Information 
Reading  Room,  United  Stales 
Department  of  Energy.  Forrrstal 
Buildinij,  Room  lE-190, 1000 
Independence  Avenue.  SW., 
Washington,  DC.  20585. 

Within  fifteen  (15)  days  of  publication 
of  this  Notice,  any  aggrieved  person  may 
file  a  Notice  of  Objection  with  the  Office 
of  Hearings  and  Appeals,  United  States 
Department  of  Energy,  Forreslal 
Building  Room  1E-234, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  in  accordance 
with  10  CFR  205.193.  The  Notice  shall  be 
filed  in  duplicate,  shall  briefiy  descrilie 
how  the  person  be  aggrieved  by 
issuance  of  the  Proposed  Remedial 
Order  as  a  final  order  and  shall  state  the 
person's  intention  to  file  a  Statement  of 
Objections.  A  person  who  fails  to  file  a 
Notice  of  Objection  shall  be  deemed  to 
have  admitted  the  findings  of  fact  and 
conclusions  of  law  stated  in  the 
Proposed  Remedial  Order.  If  a  Notice  of 
Objection  is  not  filed  in  accordance  with 
10  CF"R  205.193,  the  Proposed  Remedial 
Order  may  be  issued  as  a  final  Remedial 
Order, 

Pursuant  to  10  CFR  205.193(c|,  a 
person  who  files  a  Notice  of  Objection 
shall  on  the  same  day  serve  a  copy  of 
the  Notice  upon:  Ben  Lemos,  Director  of 
Enforcement  Support,  Economic 
Regulatory  Administration,  U.S. 
Department  of  Energy.  1403  Slocum, 
Dallas,  Texas,  75207.  and  upon:  Diana 
Clark,  Director  of  Administrative 
Litigation,  Economic  Regulatory 
Administration,  U.S.  Department  of 
Energy,  Room  3H-017,  RG-32, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

Is-lued  in  Washington.  DC  on  September 
16, 1988. 

Milton  C  Lorenz, 

Chief  Counsel  for  Enforcement  Litigation 
Economic  Regulatory  A  dministratian. 
ire  Dot  88-2191)2  Filed  9-23-88;  8:45  am) 

BU.UNC  COOC  MSO-Ol-M 
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Energy  InformatJon  Administration 

AmeHcan  Statistical  Association 
Committee  on  Energy  Statistics;  Open 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  93-*63.  86  Stat.  770).  notice  is  hereby 
given  of  the  following  meeting: 

Xarne:  Amencan  Statistical 
Associations  Committee  on  Energ>' 
Statistics,  a  utilized  Federal  Advisory 
Committee. 

Date  and  T:me:  Thursday.  October  27, 
1988. 1:30  p  m.-5:00  pm  ;  Fnday,  October 
28.  1988.  9:00  a,m.-3:00  p.m. 

Place:  Omni  Shoreham  Hotel.  2500 
Calvert  Street.  .\W,.  Washington.  DC 
20008, 

Contact:  Ms.  Renee  Miller.  HA 
Committee  Liaison.  U.S.  Department  of 
Energy.  Energy  Information 
Administration.  EI-72.  Washington.  DC 
20585.  Telephone-  (202)  566-2088. 

Purpose  of  Committee:  To  advise  the 
Department  of  Energy.  Energy 
Information  Administration  (EIA).  on 
EIA  technical  statistical  issues  and  to 
enable  the  EIA  to  benefit  from  the 
Committee's  expertise  concerning  other 
energy  statistical  matters. 

Tentative  Agenda: 

Thursday.  October  27.  1988 
A  Opening  Remarks 
B  Mdior Topics: 
1  Factors  Affecting  the  Energy 

Information  Administration's 

Information  Collections  Activities 
2.  Estimating  Resources 

a.  Coal 

b  Gas 

(Public  Comments) 

Friday.  October  28. 1968 

3  Updating  the  Nonresidential 
Building  Energy  Consumption 
Survey  for  New  Construction 

4  Estimating  Confidence  Intervals  for 
Forecasts 

5  Performance  Statistics  for 
Petroleum  Supply  Data 

*i  Monthly  Estimation  of  Volumes  and 
Prices  of  Natural  Gas  Delivered  to 
industrial  End  Users 
iPubhc  Comments) 
C  Topics  for  Future  Meeting.s 

P-jbhc  Pcrticipaiion:  The  meeting  is 
open  to  the  public.  The  chairperson  of 
the  committee  is  empowered  to  conduct 
the  meeting  m  a  fashion  that  will 
facilitate  the  orderly  conduct  of 
business,  Written  statements  may  be 
filed  with  the  committee  either  before  or 
after  the  meeting.  If  there  are  any 
questions,  please  contact  Ms.  Renee 
Miller,  EIA  Committee  Liaison,  at  the 


address  or  telephone  number  listed 
above  or  Ms.  Carole  Patton  at  202-586- 
2222. 

Transcripts:  Available  for  public 
review  and  copying  at  the  Public 
Reading  Room.  (Room  IF^IOO).  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  (202)  586-6025. 
beiween  the  hours  of  9:00  a.m.  and  4:00 
p.m..  Monday  through  Fnday. 

Issued  at  Washington.  DC  on  September 
20  1988. 

I  Robert  FrmakUn. 

Deputy  Advisory  Committee,  Manaftement 
Officer 

[FR  Doc  88-21961  Piled  9-23-88:  845  am| 
MLLtNO  COOC  MfiO-OI-W 


Federal  Energy  Regulatory 
Commission 

[Proied  No.  10442-000) 

Azure  Mountain  Power  Co^  Availability 
of  Environmental  Ass«ssm«nt 

Seplember  21,  1988. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regu!dtor>' 
Commission's  [Commissions) 
reKuKitions.  18  CFR  Part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  exemption  from  licensing 
for  the  proposed  St  Regis  flydroelectric 
Project  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  project.  In  the  EA.  the 
Commissions  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  project  and  has  concluded  that 
approval  of  the  proposed  project,  with 
appropriate  mitigattve  measures,  would 
not  constitute  a  maior  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  1000.  of  the  Commission's  ofTices 
ai  825  .North  CapUol  Street.  NE.. 
Washington.  DC  20428. 
Ui9  D  CasbeU, 

(FR  Doc.  8ft-218a8  Filed  9-23-88;  8:45  imj 
BnjjMO  COOC  t7ir-«t-ii 


[Protect  No.  340»-017  Cattfomla) 

Calaveras  County  Water  District. 
Avallal>(ttty  of  Envtronmentat 
Assessment 

S.'ptember21.  isaa. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commissions  (Commission)  regulations. 


18  CFR  Part  380  (Order  No.  486.  52  FR 
47897).  the  Office  of  Mydropower 
Licensing  (OIIL)  has  reviewed  the 
application  for  an  amendment  to  license 
for  the  North  Fork  Stanislaus  River 
Project,  The  staff  of  OHL's  Division  of 
Project  Compliance  and  Administration 
(DPCA)  has  prepared  an  environmental 
assessment  (EA)  for  the  proposed 
amendment  action.  The  EA  presents 
staffs  analysis  of  environmental 
impacts  that  would  result  from  the 
proposed  action  In  the  F.A  staff 
concludes  that  the  licensee  s  proposed 
modifications  would  not  constitute  a 
major  federal  action  that  would 
significantly  affect  the  quality  of  the 
human  environment,  provided  the 
mitigative  measures  proposed  by  the 
licensee,  the  resource  agencies  and  the 
Staff  are  implemented. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  1000.  of  the  Commission's  offices 
that  are  located  at  825  North  Capitol 
Street.  NE..  Washington.  DC.  20428. 
Lois  D.  Casfaell. 
Secrvlary- 

IFR  Dor  88-21886  Filed  9-23-«fc  8:45  am) 
nujMO  COOC  %^^^-c^-m 


[Protect  No.  6780-0001 

Envlro  Hydro.  Inc^  AvallabHtty  of 
Envtronmental  Assessment 

Scprfinb.T  21.  VMv\ 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  [Order  No. 
486.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  Ibe 
application  for  ma»or  license  for  the 
proposed  Deadwood  Creelt 
Hydroelectric  Project  and  has  prepared 
an  Environmental  Assessment  (EA)  for 
the  proposed  project  In  the  EA.  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  project  and  has  concluded  that 
approval  of  the  proposed  project,  with 
appropriate  mitigation  measures,  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Cooies  of  the  FA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  1000.  of  the  Commission's  offices 
at  825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.     - 
Lois  D.  CasbcU. 
Secrelo/y. 

[FRDoc  88-21887  Plied  9-23-88  845  ami 
aOXINQ  COOC  •717-01-M 
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IDocket  No.  MTe8-13-OOOI 

Kentucky  West  Virginia  Gas  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 
Pursuant  to  Order  No.  497 

Isstird  St:plcmbt:r  20.  1988. 

Take  notice  that  on  September  15, 
1988,  Kentucky  West  Virginia  Gas 
Company  tendered  the  following  tariff 
sheets  for  filing  in  the  captioned  docket 
pursuant  to  Order  No.  497  and  §  250.16 
of  the  Commission's  Regulations  as  part 
of  its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1: 
First  Revised  Sheet  No- 1 
First  Revised  Sheet  No.  49 
First  Revised  Sheet  No.  50 
Original  Sheet  No.  50A 
First  Revised  Sheet  No.  51 
Original  Sheet  No.  52A 
First  Revised  Sheet  No.  53A 
Original  Sheet  No.  54H 
Original  Sheet  No,  541 
Original  Sheet  No.  54| 
Original  Sheet  No.  72A 
Onginal  Sheet  No.  72B 
OnginalSheet  No.  72C 
Original  Sheet  No.  72D 
Original  Sheet  No.  72E 
Onginal  Sheet  No.  72F 
Onginal  Sheet  No.  72G 
Onginal  Sheet  No.  72H 
Original  Sheet  No.  721 
Original  Sheet  No.  721 
Original  Sheet  No.  7ZK 
First  Revised  Sheet  No.  72L 

Any  person  desiring  to  be  heard  or  to 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commissioa 
825  North  Capitol  Street,  N'E.. 
Washington.  DC  20426.  in  accordance 
with  18  CFR  S  385.214  and  385.211.  All 
such  motions  or  protests  should  be  filed 
within  seven  days  after  publication  of 
this  notice  in  the  Federal  Register. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestanls  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\'ene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  O.  Cashell. 
Secretary. 
[FH  Doc.  B8-21BB9  Filed  9-23-68;  6:45  smj 
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Oriice  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Heanngs  and 
.Appeals,  Department  of  Energy 


ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $7,104,217.29  (plus 
accrued  interest)  obtained  as  a  result  of 
a  consent  order  which  the  DOE  entered 
into  with  Murphy  Oil  Corporation  (Case 
No.  KEF-0095}.  The  hind  will  be 
available  to  customers  who  purchased 
refined  petroleum  products  from  Murphy 
during  the  period  March  6, 1973,  through 
January  27. 1981. 

DATE  AND  ADDRESS:  Applications  for 
Refund  of  a  portion  of  the  consent  order 
fund  must  be  filed  in  duplicate  and 
postmarked  no  later  than  March  31, 
1989.  Apphcations  should  be  addressed 
lo:  Murphy  Oil  Corporation  Refund 
Proceeding,  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585.  All  applications 
should  conspicuously  display  a 
reference  to  Case  No.  KEF-do95 

FOR  FURTHER  INFORMATION  CONTACT: 

Jon  Leyens,  Staff  Analyst,  Office  of 
Hearings  and  Appeals.  Department  of 
Energy.  1000  Independence  Avenue  SW.. 
Washington.  DC  20585,  (202)  586-2383. 
SUPPIXMENTARY  INFORMATION:  [n 
accordance  with  the  procedural 
regulations  of  the  Department  of  Energj*. 
10  CFR  205.282(c).  notice  is  hereby  given 
of  the  issuance  of  the  Decision  and 
Order  set  out  below,  The  Decision  and 
Order  relates  to  a  consent  order  entered 
into  by  the  DOE  and  Murphy  Oil 
Corporation.  Tlie  consent  order  settled 
possible  violations  of  the  Mandatory 
Petroleum  Price  and  Allocation 
Regulations  with  respect  to  the  firm's 
operations  during  the  period  January  1. 
1973  through  January  27, 1981.  On 
January  26. 1988.  the  Office  of  Hearings 
and  Appeals  issued  a  Proposed  Decision 
and  Order  which  tenatively  established 
refund  procedures  and  solicited 
comments  from  interested  parties 
concerning  the  proper  disposition  of  the 
consent  order  fund.  53  Fed.  Reg.  3440 
(February  5. 1988).  As  the  Decision  and 
Order  indicates.  Applications  for  Refund 
from  the  Murphy  consent  order  fund 
may  now  be  filed.  Applications  will  be 
accepted  provided  they  are  postmarked 
no  later  than  March  31. 1989. 
Applications  will  be  accepted  from 
customers  who  purchased  refined 
petroleum  products  from  Murphy  during 
the  period  March  6, 1973  through 
January  27. 1981.  The  specific 
information  required  in  an  Application 
for  Refund  is  set  forth  in  the  Decision 
and  Order. 


Date:  September  19, 1988. 
George  B.  Breznay. 

Director.  Of^ici'  .■■' Hfor'n^s  and  Appeals. 

DECISION  AND  ORDER  OF  THE 
DEP.\RTMENT  OF  ENERGY 

Implementation  of  Special  Refund 
Procedures 

September  19. 1968. 

Name  of  Firm:  Murphy  Oil 
Corporation. 

Date  of  Filing:  June  10. 1987. 

Case  Number  KEF-0095. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  procedures  for  the 
distribution  of  funds  obtained  by  the 
DOE  as  a  result  of  the  agency's 
enforcement  of  the  Mandatorj' 
Petroleum  Price  and  Allocation 
Regulations.  See  10  CFK  Part  205, 
Subpart  V.  On  June  10. 1987.  the  ERA 
filed  a  Petition  for  ihe  Implementation  of 
Special  Refund  Procedures  in 
connection  with  a  Consent  Order  that  it 
entered  into  with  Murphy  Oil 
Corporation  (Murphy). 

/.  Background 

Murphy  is  a  major  integrated  refiner 
which  produced  and  sold  crude  oil  and 
full  range  of  refined  petroleum  products 
during  the  period  of  federal  price 
controls.  The  firm  was  therefore  subject 
to  the  Mandatory  Petroleum  Price 
Regulations  set  forth  at  6  CFR  Part  150 
and  10  CFR  Parts  210.  211.  and  212. 
During  the  period  of  federal  controls.  Ihe 
ERA  conducted  an  extensive  audit  of 
Murphy's  operations  and.  as  a  result  of 
the  audit,  alleged  that  Murphy  had 
violated  certain  applicable  DOE  price 
and  allocation  regulations  in  its  sales  of 
crude  oil  and  refined  petroleum 
products.  Settlement  discussions  were 
held,  and  on  February  9. 1987.  the  ERA 
and  Murphy  finalized  a  Consent  Order 
(Consent  Order  No.  RMUH01983Z)  that 
resolved  disputes  regarding  Murphy's 
refined  petroleum  product  operations 
during  the  period  January  1. 1973 
through  January  27. 1981  (consent  order 
period).  Pursuant  to  the  terms  of  the 
Consent  Order.  Murphy  remitted  a  total 
of  57.104,217.29  (the  consent  order 
fund)  ^  into  an  interest-bearing  escrow 


'  TTits  amount  consists  of  lh«  principal  cunseni 
order  amounl  of  $7,000,000.  plus  5104.217,29  In 
interest  which  accrued  pnoT  lo  Murpby'e  paymt^t 
lo  the  DOE  For  accounting  purposea  Ihp  inlrrr*t 
tvmitled  by  Murphy  shall  \>t  considered  M 
uddiltontil  principal. 
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acrouni,  for  ultimate  distnbiitiun  by  the 
DOE  through  Subpart  V. 

On  Innaury  2B.  1988,  the  OHA  issued 
a  Proposetl  Decision  and  Order  (PD&O) 
si'Ming  forth  a  lenlalive  plan  for  the 
distribution  of  the  Murphy  consent  order 
funds.  In  order  to  give  notice  to  all 
potentially  affected  parties,  a  copy  of 
the  PO&O  was  published  in  the  Federal 
Register  and  comments  regarding  the 
proposed  refund  procedures  were 
solicited.  53  FR  3440  (February  5.  iytt8) 
Tun  inif  rested  parties,  the  Peiroleum 
Marketers  Association  of  America 
(PMAA)  and  the  "Murphy  jobbers 
Group",  iointty  submirted  comments 
rnncerning  the  proposetl  procedures  for 
thp  distribution  of  the  Murphy  consent 
order  funds  In  this  Decision  and  Order. 
we  will  address  those  comments  and 
adopt  final  procedures  for  the 
distribution  of  the  Murphy  funds 

//.  Final  Refund  ProcedurfS 

The  procedural  regulations  of  the  DOE 
sei  forth  general  guidelines  to  be  used 
by  OHA  in  formulating  and 
implementing  a  plan  of  distribution  for 
funds  recei\  ed  as  a  result  of  an 
enforcement  proceeding.  10  CFR  Part 
205.  Subpart  V  The  Subpart  V  process 
md\  be  used  in  situations  m  which  the 
DOE  IS  unable  to  identify  readily  those 
persons  who  may  have  been  iniured  by 
the  alleged  regulatory  violations  or  to 
determine  the  amount  of  such  injuries.  A 
more  detailed  discussion  of  Subpart  V 
and  the  authority  of  OHA  to  fashion 
procedures  to  distribute  refunds  is  set 
forth  in  the  cases  of  Office  of 
E:r^'orcemen!.  9  DOE  H  82,508  (t981)  and 
Of^fce  of  Enforcement.  B  DOE  ^  82.597 
(19811  (V'/cAere). 

Pursuant  to  the  goals  of  the  Subpart  V 
regulations,  we  will  attempt  to  provide 
refunds  to  claimants  who  demonstrates 
that  they  were  injured  by  Murphy's 
alleged  regulatory  violations  during  the 
[anuary  1.  1973  through  January  27.  1981 
consent  order  period.^ 


'  We  rwcoRTiize  'hat  we  m«y  irceive  dlitntt  based 
ufion  Murphy  s  alleged  violtttion  of  (he  DOE 
.i;(o.-alion  reguldiions,  S<¥^  10  OT*  Pari  211.  Wt  will 
pv.iluitte  sufii  r.laims  b>  refernn^  (o  the  ftUndanlt 
sc  fonh  in  D*ci»ioiu  such  aa  Office  of  Special 
CoimsFl.  10  DOt  t  a5.0M  at  BS.220  (1962)  lAmoco). 
and  OICC  Corp  ,'Town  A  Counir>-  Markets.  Inc^  12 
LKJEtaSUM  tl964)-  Under  IhoM  ildndardsan 
iillorution  ctaimsnl  must  [1]  defDonstrat?  the 
pxisience  of  a  *upplier/p*jrr;h«»«!r  irldfionship  wilh 
ihe  consent  order  ftrm  and  ihe  likelihood  thAt  the 
ujnsent  order  firm  failed  to  furnish  petroleum 
prudi.ctB  that  it  was  obliHuted  to  Buppl>  to  the 
claimant  under  10  CFR  Part  211;  (2]  provide 
evidence  that  it  had  contefn[wr»neou«l.v  notified  Ihe 
DOE  or  Qlherwise  aoughl  redress  for  the  alle^d 
allocaiton  violalkort  and  (3]  etlahltsh  that  tl  waa 
injured  and  document  the  evteni  of  ihe  knjury.  The 
remninder  of  lhi«  Decaion  concerns  only  the  filing  of 
clctims  involving  Murphy'a  allefied  pricit^t 
vioJatUMU. 


Residual  funds  in  the  Murphy  escrow 
account  will  be  distributed  in 
accordance  wilh  Ihe  provlslonfi  of  the 
Petrolpum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODKA),  Pub  L 
No.  99-509.  Fed.  Energy  Guidelines 
[Petroleum  Regulations  1974-1981) 
il  11,702  e^se^- 

A.  Calculation  uf  Refund  Amounts 

The  first  step  in  the  refund  process  \h 
the  calculation  of  an  applicant's 
potential  refund.  To  accomplish  this,  we 
will  presume  that  the  alleged 
overcharges  were  spread  evenly  over  all 
of  Murphy's  sales  of  refined  petroleum 
products  during  the  consent  order 
period.  Under  this  volumetric 
presumption,  a  claimant's  potential 
refund  generally  will  be  computed  by 
multiplying  the  number  of  gallons  of 
covered  products  thai  it  purchased  from 
Murphy  by  a  volumetric  factor  of 
S0.000817  per  gallon. ■"'  We  derived  this 
fugure  by  dividng  the  57,104,217.29 
received  from  Murphy  by  the 
8.695,987,648  gallons  of  refined  products 
subject  to  price  end  allocation  controls 
that  Murphy  sold  during  the  consent 
order  period.  In  addition,  successful 
claimants  will  receive  proportionate 
shares  of  the  interest  that  has  accrued 
on  the  Murphy  escrow  account.* 


Pnxkid 

Oec«nlfol  dale 

Jan  28   1961 

Butane  and  ^uturai  gasoHn* 

Jan.  1.  1960 
FEb.  26  1979 

Naptt>as                            

No    1  and  ^4o  2  fwanng  oM 

Sepl  1.  1976 
July  1.  1976 
Do 

Apr  1.  1974. 

We  generally  require  claimants  to 
submit  monthly  purchase  schedules  in 
order  to  establish  their  total  purchase 
volumes  from  a  consent  order  firm.  In 
their  comments,  the  PMAA  and  the 
Murphy  Jobbers  Croup  urge  thai. 
instead,  we  allow  all  refund  applicants 
to  submit  yearly  schedules  of  their 


'  Although  the  Murphy  cgnsenl  order  covers  the 
period  January  1.  1973  Omitigh  (anuary  28.  IUB1. 
applicants  Riay  Hie  claima  for  volumet  purtihaaed 
only  while  the  particular  product  wai  lulifeti  to 
federal  price  controls.  Therefore,  claimants  may 
apply  for  refunds  ttased  on  purLhates  made  from 
Murphy  between  March  6.  lira  and  the  dale  of 
deconirol  for  each  particular  product  EIrlow  is  a  Ital 
of  regulated  petroleum  products  and  the  dates  on 
which  they  weredprontralled 

*  Because  we  rvalize  thai  the  impact  on  an 
individual  claimant  may  have  been  greater  than  ila 
potentidl  refund  calculated  using  the  volumetric 
methodology,  a  clnimuni  may  «iibmii  evidence 
delaiting  Ihe  specific  nlleged  ovrrr.harfie  that  it 
sustained  in  order  to  be  etigihlf  for  a  larger  refund. 
5ue  Standard  Oil  Co  |lndtanu|/.Vmy  and  Air  Force 
Enchange  Ssn-lce.  12  UOEI  a».015|19M) 


purchase  volumes  of  Murphy  covered 
products  Wc  are  not  persuaded  thai 
this  would  be  appropriate.  An  annual 
schedule  can  mask  certain  factors,  such 
as  seasonal  purchase  patterns,  whidi 
help  us  to  ascertain  the  accuracy  of  an 
applicant's  submission.  Therefore,  we 
will  accept  annual  purchase  volume 
data  only  if^  it  is  accompanied  by 
adequte  supporting  documentation,  such 
as  a  computer  printout  uf  purchases 
provided  by  Murphy. 

As  in  previous  cases,  only  claims  for 
at  least  S15  in  principal  will  be 
processed.  This  minimum  has  been 
adopted  in  refined  product  refund 
proceedings  because  the  cost  of 
processing  cUiims  for  refunds  ol  less 
than  $11}  outweighs  the  bcneifts  of 
restitution  in  those  instances.  See.  e.^.. 
Mohil  Oil  Corp..  13  DOE  I  B5.339  (1985) 

B.  Determination  of  Injury 

Once  a  claimants  potential  refund 
has  been  calculated,  we  must  determine 
whether  Ihe  claimant  was  injured  by  Its 
purchases  from  Murphy,  i.e..  whether  it 
was  forced  to  absorb  the  alleged 
overcharges.  Based  on  our  experience  in 
numerous  Subpart  V  proceedings,  we 
will  adopt  certain  presumptions 
concerning  injur>'  in  this  case.  The  use 
of  presumptions  in  refund  cases  is 
specifically  authori7.ed  by  DOE 
procedural  regulations.  10  C.F.R 
§  205.2a2(e).  An  applicant  thai  is  not 
covered  by  one  of  these  presumptions 
must  demonstrate  injury  in  accordance 
with  the  non-presumplion  procedures 
outlined  in  the  latter  part  of  this 
Decision. 

;.  Presumptions  Concerning  Injury. 
The  presumptions  we  will  adopt  in  this 
case  are  designed  to  allow  claimants  to 
participate  in  the  refund  process  without 
incurring  inordinate  expense,  and  to 
enable  OHA  to  consider  the  refund 
applications  in  the  most  efficient  way 
possible.  We  will  presume  that  end- 
users  of  Murphy  covered  products, 
certain  types  of  regulated  firms,  and 
cooperatives  were  injured  by  their 
purchases  from  Murphy.  In  addition,  we 
will  adopt  presumptions  regarding  small 
and  mid-level  claims  submitted  by 
refiners,  resellers  and  retailers.  Finally, 
we  will  presume  that  refiners,  resellers 
and  retailers  that  made  spot  purchases 
of  Murphy  products,  as  well  as  those 
who  sold  Murphy  products  on 
consignment,  were  not  injured  by  their 
purchases.  Each  of  these  presumptions 
is  listed  below,  along  with  the  rationale 
underlying  its  use. 

a.  End-Users:  First,  in  accordance 
with  prior  Subpart  V  proceedings,  we 
will  presume  that  end-users  of  Murphy 
products  were  injured  by  the  firm's 
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alleged  overcharges.  Unlike  regulated 
firms  in  the  petroleum  industr>', 
members  of  this  group  generally  were 
not  subject  to  price  controls  during  Ihe 
consent  order  period,  and  were  not 
required  lo  keep  records  which  justified 
selling  price  increases  by  reference  to 
cost  increases.  Consequently,  analysis 
of  Ihe  impact  of  the  alleged  overcharges 
on  the  final  prices  of  goods  and  5er\'ices 
produced  by  members  of  this  group 
would  be  beyond  the  scope  of  a  special 
refund  proceeding.  See  Marion 
Corporation,  12  DOE  ^  85.014  (1984)  and 
cases  cited  therein.  Therefore,  end-users 
need  only  document  their  purchase 
volumes  of  Murphy  covered  products  to 
demonstrate  thai  they  were  injured  by 
the  alleged  overcharges. 

b.  Regulated  Firms  and  Cooperatives: 
Second,  public  utilities,  agricultural 
cooperatives,  and  other  firms  whose 
prices  are  regulated  by  government 
agencies  or  cooperative  agreements  do 
not  have  to  submit  detailed  proof  of 
injury.  Such  firms  would  have  routinely 
passed  through  price  increases, 
including  overcharges,  to  their 
customers.  Likewise,  their  customexs 
would  share  the  benefits  of  cost 
decreases  resulting  from  refunds.  See. 
e.g..  Office  of  Special  Counsel.  9  DOE 

%  82.538  (1982)  (Tenneco):  Office  of 
Special  Counsel.  9  DOE  \  82.545  at 
85.244  (1982)  (Penmoil).  Such  firms 
applying  for  refunds  should  certify  that 
they  will  pass  through  any  refund 
received  to  their  customers  and  shotild 
explain  how  they  will  alert  the 
appropriate  regulatory  body  or 
membership  group  to  monies  received. 
Purchases  that  cooperatives 
subsequently  resold  to  nonmembers  will 
generally  not  be  covered  by  this 
presumption. 

c.  Refiner,  Reseller  and  Retailer 
Small  Claims:  Third,  we  w'ill  presume 
that  a  firm  that  resold  Murphy  products 
and  requests  a  refund  of  $5,000  or  less. 
excluding  accrued  interest,  was  injured 
by  Murphy's  alleged  overcharges.  A 
refiner,  reseller,  or  retader  seeking  a 
refund  under  this  small  claims 
presumplion  will  not  be  required  to 
submit  evidence  of  injury  beyond 
documentation  of  its  purchase  volumes 
of  covered  products  from  Murphy  during 
the  consent  order  period.  See  Texas  Oil 
fr  Gas  Corp.,  12  DOE  H  85,069  at  88.210 
(1984).  As  we  have  noted  in  numerous 
prior  proceedings,  there  may  be 
considerable  expense  involved  in 
gathering  the  types  of  data  necessary  to 
support  a  detailed  claim  of  injun,';  in 
some  cases,  that  expense  might  possibly 
exceed  the  expected  refund. 
Consequently,  failure  to  allow  simplified 
application  procedures  for  small  claims 


could  deprive  injured  parties  of  their 
opportunity  to  obtain  a  refund. 
Furthermore,  use  of  the  small  claims 
presumption  is  desirable  in  that  it 
allows  the  OHA  to  process  efficiently 
the  large  number  of  routine  refund 
claims  expected.  Refiners,  resellers  and 
retailers  of  Murphy  products  that  are 
seeking  full  volumetric  refunds  in  excess 
of  $5,000  must  follow  the  injury 
demonstration  procedures  that  are 
outlined  below  in  section  2.* 

d.  Refiner.  Reseller  and  Retailer  Mid- 
Level  Claims:  Fourth,  we  will  adopt  a 
mid-level  presumption  of  injury  under 
which  a  refiner,  reseller,  or  retailer  who 
purchased  more  than  15.298.347  gallons 
of  Murphy  covered  products  may  elect 
lo  receive  40  percent  of  its  full 
volumetric  share  up  to  S50.000.  in  lieu  of 
making  a  detailed  showing  of  injun,'. • 
The  use  of  this  presumption  is  based  on 
detailed  marketing  analyses  that  we 
conducted  in  prior  special  refund 
proceedings,  which  indicated  that  mid- 
level  claimants  Hkely  absorbed  40 
percent  of  any  overcharges  that  they 
allegedly  incurred.  See  Gulf  Oil  Corp.. 
16  DOE  H  8S.3B1  (1987)  (Gulfll).-'  As 
with  the  small  claims  presumption,  an 
applicant  that  chooses  to  rely  on  the 
mid-level  presumption  will  be  required 
only  lo  document  its  purchase  volumes 
of  Murphy  covered  products  in  order  to 
demonstrate  that  it  was  injured  by 
Murphy's  alleged  overcharges.* 


*■  If  An  applicant  wilh  a  claim  greater  than  SS.OIK> 
attempts  lo  make  a  detailed  ohowtng  of  in|ury  in 
•tipport  of  ■  full  volumetric  refund  but.  instead, 
demonstralcs  that  it  was  injured  by  lens  than  $5,000. 
it  caiiDol  elecl  to  lunit  its  claim  lo  the  $5.(lO()  ^mM 
claims  threshold.  See.  e.g..  Union  Texas  Petroleum 
Corp  /Arrow  Enlerpnses.  Inc..  15  DOE^  85.087 
119861- 

*  A  claimant  with  purchaaea  of  I5.29a34r  gallons 
or  less  thai  wishes  lo  rely  on  an  in|ur\  presumption 
can  rewive  a  larger  refund  by  limiting  tt£  claim  lo 
the  S5.000  small  claims  threshold  than  by  ulilmng 
the  mid-level  prenumption  1/40  percent  of  a 
tlylmants  volumetric  share  exceeds  $50,000.  /.«..  tf 
the  claimfinl  purchased  more  than  lS2.996.77e 
gallons  of  Murphy  covered  products,  the  claimant 
may  choose  lo  limit  its  claim  to  $50,000. 

'  The  W.tAA  and  the  Murphy  |i>l>ber«  Croup  hove 
su^eated  that  we  adopt  hi^er  prcstmiptive  levels 
of  mjUT)'  fur  middle  distillates  and  natural  {jat 
liquids  a«  we  did  m  Getty  Oil  Co  ,  15  DOE  y  S5,064 
(19S6)  (Cetly).  The  diffenrnt  absorption  fractions 
that  we  adopted  in  Getty,  however  were  based 
Btnctly  on  Cetly  >  pricing  dtita  Gelty  at  88,117.  They 
are  nut  rclvvunt  to  the  ptcBent  ptaceedtng. 
Furlhermorft.  iht  use  of  a  sirvgle  average  obKorptian 
fraction  Bimpliries  the  refund  procedures  for  Ihe 
benefit  of  both  the  claimants  and  the  DOE. 
Therefore,  we  will  Dol  adopt  the  PMAA  and  Murphy 
jobbers  Group's  suggestion.  See  Gulf  II  at  Sa,737. 

•  A  mid-level  claimant  may  elect  not  to  receive  a 
refund  based  upon  this  prvsumption  and  may 
inslead  attempt  to  show  ihat  it  is  elijtible  for  a 
refund  equal  to  ite  full  volumetric  share  by  makinft  a 
detailed  showing  of  mjury  using  the  cntens  set  forth 
later  in  this  Decision.  The  40  percent  presumption, 
however,  will  nol  be  available  to  claimants  who 
submit  a  detailed  injury  showing  which  leads  u«  to 
conclude  that  they  are  eligible  for  a  refund  d[  leas 
than  40  percent  of  their  volumetnc  share. 


e.  Spot  Purchasers:  We  will  also 
presume  that  refiners,  resellers  and 
retailers  that  were  spot  purchasers  of  a 
Murphy  covered  product,  i.e.,  made  only 
sporadic,  discretionary  purchases,  were 
not  injured  by  their  purchases. 
Consequently,  they  generally  wilt  be 
ineligible  for  refunds.  The  basis  fur  this 
presumption  is  that  a  spot  purchaser 
tended  to  have  considerable  discretion 
as  to  where  and  when  to  make  a 
purchase,  and  therefore  would  not  have 
made  a  purchase  unless  it  was  able  to 
recover  the  full  amount  of  its  purchase 
price,  including  any  alleged  overcharges, 
from  its  customers.  See  Vickers  at 
65.396-97.  In  past  proceedings,  however, 
a  spol  purchaser  has  been  able  to  rebut 
this  presumption  by  demonstrating  that 
its  base  period  supply  obligation  limited 
its  discretion  in  making  the  purchases 
and  that  it  resold  the  product  at  a  loss 
that  was  not  subsequently  recouped. 
See,  e.g..  Saber  Energy.  Inc. /Mobil  OiJ 
Corp..  14  DOE  t  85.170  (1986). 

/  Consignees:  Finally,  we  will 
presume  that  consignees  of  Murphy 
covered  products  were  not  injured  by 
the  firm's  alleged  pricing  violations.  See, 
e.g..  fay  Oil  Co..  16  DOE  \  85.147  (1987). 
A  consignee  agent  generally  sold 
products  pursuant  to  an  agreement 
whereby  its  supplier  established  the 
prices  to  be  charged  by  the  consignee 
and  compensated  the  consignee  with  a 
fixed  commission  based  upon  the 
volume  of  products  that  it  sold.  A 
consignee  may  rebut  the  presumption  of 
non-injury  by  demonstrating  that  its 
sales  volumes  and  corresponding 
commission  revenues  declined  due  to 
the  alleged  uncompeiiliveness  of 
Murphy's  pricing  practices.  See  Gulf  Oil 
Corp./C.F.  Canter  Oil  Co..  13  DOE 
1  85.388  at  88.962  (1986). 

2.  .Won-Presumption  Demonstration  of 
Injury-  A  refiner,  reseller  or  retailer  with 
a  full  volumetric  refund  in  excess  of 
S5.000  that  does  nol  elect  to  receive  a 
refund  under  either  the  small  claims  or 
40  percent  mid-level  presumptions  will 
be  required  lo  demonstrate  its  injurj'. 
There  are  two  aspects  to  such  a 
demonstration.  First,  a  firm  generally  is 
required  to  provide  a  monthly  schedule 
of  its  banks  of  unrecouped  increased 
product  costs  for  each  covered  product 
that  it  purchased  from  Murphy  during 
the  consent  order  penod.*  Cost  banl.s 


*  Claimants  who  have  relied  upon  Ihelr  banked 
costs  in  order  to  be  eligible  to  receive  refunds  in 
other  special  refund  proceedings  should  sublracl 
those  refunds  from  the  cumulative  tianked  costs 
•ubniilted  m  ihia  proceeding  See  Husky  Oil  Co/ 
MeU^  Oil  Products,  Inc..  16  DOE  1  (15.090  at  86,170 
(19671. 
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^      for  a  product  should  cover  the  period 
November  1,  1973  through  the  product's 

price  decontrol  date. '°  If  a  Hrm  no 
longer  hds  records  of 
contemporaneously  calculated  cost 
banks  for  a  particular  product,  it  may 
approximate  those  banks  by  submitting 
the  following  information  regarding  its 
purchases  of  that  product  from  all  of  its 
suppliers: 

(1)  The  weighted  average  gross  profit 
margin  that  the  firm  received  for  the 
product  on  May  15,  19"3: 

[2]  A  monthly  schedule  of  the 
weighted  average  gross  profit  margins 
that  it  received  for  the  product  during 
the  period,  November  I,  1973  through 
•he  product's  price  decontrol  date;  and 

(3)  A  monthly  schedule  of  the  firm's 
sales  of  the  product  during  the  period 
November  1.  1973  through  the  product's 
price  decontrol  date.' ' 

The  existence  of  banks  of  unrecouped 
increased  product  costs  that  exceed  an 
applicant's  potential  refund  is  only  the 
first  part  of  an  injur\-  demonstration.  A 
firm  must  also  show  that  market 
conditions  forced  it  to  absorb  the 
alleged  overcharges.  We  will  infer  this 
to  be  true  if  the  prices  the  applicant  paid 
Murphy  were  higher  than  average 
mdrket  prices  for  the  same  level  of 
distribution. '2  Accordingly,  a  claimant 
attempting  to  demonstrate  injury  should 
submit  a  monthly  schedule  of  the 
weighted  average  prices  that  it  paid 
Murphy  for  each  covered  product  that  it 
purchased  between  March  6.  19''3  and 
the  product's  price  decontrol  date. 

C.  General  Refund  Application 
Requirements 

Pursuant  to  10  CFR  205.283.  we  will 
now  accept  Applications  for  Refund 
from  individuals  and  firms  that 
purchased  refined  petroleum  products 
sold  by  Murphy  between  March  6. 1973 


'  ^  Relailera  and  resellers  of  molor  gasoline  were 
required  to  maintain  cost  bank  data  only  until  |uly 
15  1979  and  April  30,  1980,  respectively.  Therefore. 
in  showing  in|iir>'  with  respect  to  their  purchases  of 
motor  gasoline,  such  claimants  will  not  be  required 
to  sabmii  cost  bank  material  up  to  the  lanuat^  28. 
1981  decontrol  data  of  cnolor  gasolme 

' '  For  motor  gasolme,  retailers  and  resellers  have 
to  submit  the  information  detailed  in  Parts  |2I  and 
|3|  only  through  July  15  1979  and  April  30. 1980, 
respectively  See  supra  noXe  \0. 

'  *  We  generally  obtain  average  market  pnce 
mformalion  from  Piatt  s  Oil  Pnce  Handbook  and 
Oilmanac  (Plait  s|  If  pnce  dais  for  a  pamcular 
product  19  not  available  m  Piatt's,  the  burden  of 
supplyiog  aliemattve  mformalion  will  be  on  the 
claimani. 


and  the  date  of  decontrol  for  the 
products.  There  is  no  specific 
application  form  that  must  be  used. 
However,  a  suggested  format  for  filing  a 
Murphy  Refund  Application  is  set  forth 
in  the  Appendix  to  this  Decision.  All 
Applications  for  Refund  should  include 
the  following  information: 

(1)  A  conspicuous  reference  to  Case 
Number  KEF-0095  and  the  name  and 
address  of  the  applicant  during  the 
period  for  which  the  claim  is  filed,  as 
well  as  the  name  to  whom  the  lefund 
check  should  be  made  out  and  the 
address  to  which  the  check  should  be 
sent; 

(2)  The  name,  title,  address  and 
telephone  number  of  a  person  who  may 
be  contacted  by  OHA  for  additional 
information  concerning  the  Application; 

(3)  The  manner  in  which  the  applicant 
used  the  Murphy  products,  i.e..  whether 
it  was  a  reseller,  retailer,  consignee,  end 
user,  etc; 

(4)  For  each  covered  product,  a 
monthly  schedule  of  purchases  from 
Murphy  during  the  period  March  6. 1973 
through  the  product's  decontrol  date. 
See  supra  note  3.  If  an  applicant 
received  a  computer  printout  of  its 
purchases  from  Murphy,  it  may  submit 
that  printout  in  lieu  of  monthly  purchase 
volume  schedules.  If  the  applicant  was 
an  indirect  purchaser  it  must  also 
submit  the  name  of  its  immediate 
supplier  and  indicate  why  it  believes  the 
covered  product  was  originally  sold  by 
Murphy; 

(5]  All  relevant  material  necessary  to 
support  its  claim  in  accordance  with  the 
injury  presumptions  and  requirements 
outlined  above; 

(6)  If  the  applicant  was  or  is  in  any 
way  affiliated  with  Murphy,  an 
explanation  of  the  nature  of  the 
affiliation; 

(7)  A  statement  as  to  whether  ihpre 
has  been  a  change  in  ownership  of  the 
entity  that  purchased  the  Murphy 
refined  petroleum  products  during  or 
since  the  consent  order  period.  If  there 
was  such  a  change,  the  applicant  must 
submit  a  copy  of  the  sales  agreement,  as 
well  as  provide  the  names  and 
addresses  of  the  previous  or  subsequent 
owners; 

(6)  A  statement  as  to  whether  the 
applicant  is  or  has  been  involved  in  any 
DOE  enforcement  proceedings  or  private 
actions  ftled  under  Section  210  of  the 
Economic  Stabilization  Act,  If  these 
actions  have  been  concluded,  the 


applicant  should  furnish  a  copy  of  any 
final  order  issued  in  the  matter.  If  the 
action  is  still  in  progress,  the  applicant 
should  briefly  describe  the  action  and 
its  current  status.  The  applicant  must 
inform  OHA  of  any  change  in  status 
while  its  Application  for  Refund  is 
pending.  See  10  CFR  205.9(d); 

(9)  A  statement  as  to  whether  the 
applicant  has  received  a  refund,  from 
any  source,  for  the  alleged  overcharges 
identified  in  the  ERA  audits  underlying 
this  proceeding: 

(10)  A  statement  as  to  whether  the 
applicant  or  a  related  firm  has  filed  any 
other  Applications  for  Refund  in  this 
proceeding: 

(11)  A  statement  as  to  whether  the 
claimant  or  a  related  firm  has 
authorized  any  other  individuails)  to  file 
an  Application  for  Refund  on  the 
claimant's  behalf  in  the  Murphy 
proceeding:  and 

(12)  The  following  statement  signed 
by  the  applicant  or  a  responsible  official 
of  the  business  or  organization  claiming 
the  refund:  "I  swear  (or  affirml  that  the 
information  submitted  is  true  and 
accurate  to  the  best  of  my  knowledge 
and  belief."  See  10  CFR  205.283(c). 

Applications  for  Refund  should  be 
sent  to:  Murphy  Refund  Proceeding. 
Case  No.  KEF-^)095.  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
1000  Independence  Avenue.  SW., 
Washington.  DC  20585. 

All  applications  must  be  filed  in 
duplicate  and  must  be  postmarked  by 
March  31,  1989.  A  copy  of  each 
application  wilt  be  available  for  public 
inspection  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals. 
Any  applicant  that  believes  that  its 
application  contains  confidential 
information  must  submit  two  additional 
copies  of  its  application  from  which  the 
confidential  information  has  been 
deleted,  together  with  a  statement 
specifying  why  the  information  is 
confidential. 

It  Is  Therefore  Ordered  That: 

(1)  Applications  for  refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Murphy  Oil  Corporation 
pursuant  to  the  Consent  Order  finalized 
on  February  9. 1987  may  now  be  filed. 

(2)  All  applications  must  be 
postmarked  by  March  31.  1989 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 

Date:  5ppletnl>er  19. 1988, 
BILLING  CODE  MSO-Ot-M 
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Suggested  format  for  Application  for 
Murphy  Refund  -  KEF-0095 


RF309- 

DOE  use  onh 


Name  of  Applicant  Firm  during 
refund  penod  (3/73-1/81); 


Address  during  refund  penod 


2  To  whom  should  refund  check 

be  payable'' 

Address  to  which  check  should  be 

seni 


Comact  Person: 

Telephone  No  ■ 
3    Type  ot  Appicaot. 

C«i  SiJUcr Caru 

Coafxnu  vz Oihcr_ 


(        ) 


Cj3rugn«  A|eni Peirolcan  Jobbc  i PubbtLLbi> 


(pieas«  tpectty) 


(a)  Total  galionage  lor  whch  relund  is  requested 

(b)  ProduOiS)  (e  g  ,  gasoline  propane)  


(c)  Source  ol  your  gallonage  irtomvalion 


5    n  you  are  a  petroleum  marVeter  (refiner,  reseller,  or  retailer)  and  >ou  purchased  more  \Uar.  6  119,951  gallons  ol 
Murphy  procticis  do  you  elect  to  rely  on  the  relevant  petroleum  marVeler  injury  presumption  (See  Question  & 
Answer  4)' 

Yes      Lj       No    LJ       NoiApThcablc      D 

If  you  dr  not  cIciTi  ihc  relcvam  pcDnkum  marifirr  injij^  presumpuon.  oi  if  ycu  arc  rcxjucsung  a  refund  grciier  than  550.000. 
»aa.h  Ihc  ir^jmrcd  "injury"  showing,  (Sec  Ihc  Decision  4  Order  for  details  on  ihe  injury  showing  retjuiral ) 
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Murphy  Oil  Corporation  Refund  ■  KEF-0095 
f>liee2 


6  Was  Ihe  product  you  bougni  Murphy  branoeO'' 

7  Were  you  supplied  by  WuT^i^v  aire:i:>'' 
If  ycs.plei-.e  providcVlarjih;  customer  num her  hcre_ 


(Check  One) 
Yes     □      Hr       □ 

Yes     □      No      □ 

Ifno.  (iiattachancxpLanauonof  *h\  you  believe 

the  product  »  as  »ld  bv  Miirphv  and  ,  li  in.  lude  the  rame  and  address  of  the  perwn  or  n™  from  which  you  purchiseJ  the  product, 

6    Is  (*as   yojf  business  owntKi  ai.D' m  pal  By  Mjrphv''  It  yes,  please  explair         Yes     Q      No       □ 

9  Have  you  been  a  parly  or  are  you  cufrentiy  a  paty  i'-  a  DOL 
enlorcemeni  action  or  private  Secion  210  action^  (See  0  &  A  No  7) 

H  yes  please  anach  an  explanation  Yes     Q      No      Q 

10  Have  you  or  a  related  fifm  filed  any  oihe'  appicatcn  to-  refund 

involving  any  Murpn,  DTXluc- in. his  proceedng^   ft  yes   attach  an  explanation     Yes      □       No       [_1 

11  Have  you  or  a  related  firm  au'ncriied  an,  irOwidua:  s;  other  than 
those  identified  on  this  forrr,  10  fne  an  application  on  your  behai  in  this 

Murphy  refund  proceeding'  If  yes  attach  an  explanation  Yes     i^      No       Q 

12  Wereyou  aMuiphy  consgneeage-t'  (See  Q&  ANc  6,  Yes      Q       No       G 
II  yes  attach  informalcn  suf'Cient  10  retxf  Ihe  presur-pion 

of  non-in|ury  for  con.signees  !See  Decision  for  details  1 

13  Did  ownership  of  your  fi-m  change  dunng  or  since  the  reVnd  pe'iod''  Yes      Q       Nc       lD 
If  you  answered  yes  please  provide  an  explanation  ir.ai  includes  Ihe  names 

and  addresses  of  any  previous  or  subsequent  owriers  and  submit  a  copy  ot 
tl-i€  purchase  and  sales  ag'eemem 

I  s^ti:  (or  affirm  1  thai  the  uifonr.atj,^n  contained  tn  this appbcauon  and  ics  auihrnenii  is  true  and  corrtx i  u^  lV  fv -.  of  m> 
knowledge  and  belief  I  understand  t.Sai  a.-.vone  ,.  ho  ls  cor.icie.i  of  F-^^  1  ir.  j  C- V  mfxtrtatMin  to  the  federaJ  g.ne-mcnt  mav 
be  subject  U)  a  jaJ  sentence,  a  tint.  01  bom.  [xii^uar.i  to  Is  U  S  C  IfX':  1  understand  that  the  informauor  contained  in  this  ap' 
pbcauon  .s  subjctl  to  public  drsclo^on;  I  bj.e  enclosed  a  duplicate  of  Ihi.  enure  apph  jucm  uhic  h  »,I1  f^  plied  m  ih,-  OH  -X 
Public  Reference  Room 


Date 


Signature  of  Applicani 


TiUe 


SCHEDULE  OF  PURCHASES 

NOTE:  YOU  DO  NOT  NEED  TO  COMPLETE  THIS  PACE 
IF  YOU  ATTACH  THE  PURCHASE  VOLUME  S(  HFDLLE  PROVIDED  BY  Ml  RPHV. 


Name  o(  Appli 

ar 

IRCH 

RF30q. 

MONTHLY 

P 

\SE  VOLt  MES  OF 

iFKOIJltr. 

1973 

I<»74                    1975                    197ft 

1977 

I97S 

19-'9 

19S0 

I9RI 

Jinu«r» 



M.rch 

April 

Mav 

^unt 

lulv 

Augu^ 

'srptemh^r 

•**•*» 

(Viohfr 

\o>emh*r 

••*••• 

Dfcrmh^r 

«»•••» 

Yearly 

Total 

TOTAL  TOR  TtllS  PRODUCT 

GALLONS 

Claims  for  lew  than  $15.00  will  no<  be  processed  (17,748  gallons  total  purchases). 
I>^  Donot  include  any  purchases  of  ptwiuct  on  or  after  that  product's  date  of  decontrol.  (See  below  for  decontrol  dates) 

Producl  Date  Decontrolled  Product  Dale  Decontrolled 


Motor  Gasoline,  Propane 
Butane  arxt  Natural  Gasoline 
Aviation  Gas  and  Jet  Fuel 
Naptrtha-Based  Jet  Fuel 
Naptithas 

|FR  D.ic  8»-;i9l>4  Filed  S>-23-8a  8.45  am| 

BILLING  COM  69W-01-C 


January  28, 198t 
January  1, 1980 
February  26, 1979 
Oclotwr  1, 1975 
Septemt>er  1, 1976 


Diesel  Fuel,  Kerosene 
No.  1  and  No.  2  Heating  Oil 
Residual  Fuel 
Ethane  and  Asptiatt 


July  1,1976 
July  1,1976 
June  1, 1976 
April  1,  1974 
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Office  of  Fossil  Energy 

Inventories  and  Storage  Task  Group; 
Coordinating  Subcommittee  of 
Petroleum  Storage  and 
Transportation;  National  Petroleum 
Council;  Open  Meeting 

Notice  IS  hereby  given  of  the  following 
meeting: 

Name:  Inventories  and  Storage  Task 
Group  of  the  Coordinating 
Subcommittee  on  Petroleum  Storage  and 
Transportation  of  the  National 
Petroleum  Council. 

Date  and  time:  Thursday.  October  20. 
1988.9:30  am. 

Place:  National  Petroleum  Council, 
Conference  Room  1625  K  Street  NW 
Washington.  DC. 

Contact:  Margie  D.  Biggerstaff.  U.S. 
Department  of  Energy.  Office  of  Fossil 
Energy  (FE-11  Washington.  DC  20585, 
Telephone:  202/586-4695, 

Purpose  of  the  parent  council-  To 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and  gas 
or  the  oil  and  gas  industries. 

Purpose  of  the  meeting:  Discuss 
suH'eys  and  review  draft  report. 

Tentative  .Aj^enda 

— Opening  remarks  by  Chairman  and 

C'jvprnment  Cochairman. 
-Oisruss  surveys  of  inventories  and 

s'oraae  capacity. 
—  Review  ;hp  Inventories  and  Storage 

vG!ume  draft. 
—Discuss  any  other  matters  pertinent  to 

:hfc  [jvera!!  assignment  from  the 

Secretary  of  Energ\' 

P'j.''I:c  Partiapction.  The  meeting  is 
fjpen  !u  the  public.  The  Chairman  of  the 
Inventories  &  Storage  Task  Group  Is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  judgment, 
facilildle  the  orderly  conduct  of 
busmess.  Any  member  of  the  pubhc  who 
wishes  to  file  a  written  statement  with 
the  Task  Croup  will  be  permitted  to  do 
so.  either  before  or  after  the  meeting 
Members  of  the  Public  who  wish  to 
make  oral  statements  pertaining  to 
d  Jenda  items  should  contact  Ms.  Margie 
D  BiggprstaiF  at  the  address  or 
V'ipphunf  number  listed  above. 
Requesia  must  be  received  at  least  5 
da>  s  prior  to  the  meeting  and 
.•^edSdnable  provisions  will  be  made  to 
nrlude  the  presentation  on  the  agenda. 

Summary  .Tiinulfes  of  the  meeting  will 
he  dvailable  for  public  rf  view  at  the 
Freedom  of  Information  Public  Reading 
Room.  Room  IE-190.  DOE  Forrestal 
Building.  1000  Independence  Avenue 
SW.,  Washington,  DC,  between  the 


hours  of  9:00  am  and  4.00  pm.  Monday 
through  Friday,  except  Federal  holidays. 
Donald  L.  Bauer, 

/'nncipaf  fJfpvty  Assistant  Secretary.  Fossil 

Ereniy 

T"?  Doc  &6^::i963  Kfled  9-2^-88:  8:45  am] 

eitUNG  CODC  MS0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3453-81 

Science  Advisory  Board, 
Environmental  Health  Committee. 
Drinking  Water  Subcommittee;  Open 
Meeting— October  13-14,  1988 

Under  Pub.  L.  92-463,  notice  is  hereby 
given  that  a  two-day  meeting  of  the 
Drinking  Water  Subcommittee  of  the 
Environmental  Health  Committee  of  the 
Science  Advisory  Board  will  be  held  on 
October  13-14.  190a.  at  the  Weatpark 
Hotel  Rosslyn.  1900  N  Ft,  Myer  Drive. 
Arlington.  VA  22209.  The  meeting  will 
be  held  from  830  a.m.  to  5:00  p.m.  on 
October  13th  and  from  8:30  a.m.  to  12:00 
p.m.  on  October  14th. 

The  purpose  of  this  meeting  is  for 
briermgs.  discussions  and  analysis  of 
the  Office  of  Drinking  Water's  activities 
mvolved  in  developing  regulations  for 
disinfection,  disinfection  by-products. 
filtration  and  coliforms.  Some  other 
briefings  will  be  presented  concerning 
the  current  activities  of  the  Office  of 
Drinking  Water. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public 
wishing  to  make  a  presentation  at  the 
meeting  should  forward  a  written 
statement  to  Dr.  C.  Richard  Colhem. 
Executive  Secretary.  Science  Advisory 
Board  (A-lOlF)),  U.S.  Environmental 
Protection  Agency.  Washington.  DC. 
20460.  or  contact  him  on  (202)  382-2552 
by  October  7. 1988.  The  Science 
.Advisory  Board  expects  that  the  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously  submitted 
written  statements.  In  general,  each 
mdividual  or  group  making  an  oral 
presentation  will  be  limited  to  a  total 
time  of  ten  minutes. 

Dated:  5epteinbf>r  19. 1988 
Dooatd  Barnes. 

DirpcKfr.  Science  Advjsnry  Board. 
|FR  Dot,  88^21905  Filed  »-23-88: 8:45  «m} 

eiLLIMQ  COOe  fi»«0-50-M 

(FRL-34$3-7) 

Proposed  Administrative  Settlement 
and  Opportunity  To  Comment 

agency:  Environmental  Protection 
Agency  (EPA), 


ACTION:  Proposed  administrative 
settlement  and  opportunity  for  public 
comment. 

summary:  EPA  is  providing  notice  of  a 
proposed  administrative  settlement  for 
recovery  of  EPA's  response  and 
oversight  costs  pursuant  to  section  122{i) 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLAI.  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986.  Public 
comment  is  also  solicited  by  this  notice. 

Under  42  U.SC  9608,  EPA  is 
authorized  to  enter  into  and  to  issue 
Orders  requiring  among  other  things. 
investigation  and  cleanup  of  facilities 
where  hazardous  substances  may  have 
been  released.  42  U.S.C.  9607  provides 
that  a  party  responsible  for  the  release 
is  liable  for  costs  expended  by  the 
United  Stales  in  its  response  to  the 
problem.  42  USC.  122(h)  provides  EPA 
with  authority  to  consider,  compromise 
and  .settle  a  claim  for  costs  incurred  by 
the  United  States  if  the  case  has  not 
been  referred  to  the  Department  of 
justice.  Because  tliis  case  is  one  in 
which  the  United  States  has  incurred 
costs  less  than  $500,000.  EPA  may  settle 
the  claim  without  the  prior  written 
approval  of  the  Attorney  General-  This 
Notice  periains  to  the  settlement  of  a 
case  which  has  not  been  referred  to  the 
Department  of  justice 

In  February.  1987.  EPA  issued 
Administrative  Orders  to  Samuel  Boykin 
and  Charles  Ingram,  requiring  the 
cleanup  of  leaking  and  improperly 
stored  drums  of  metal  plating  shop 
chemicals  at  a  facility  located  at  1610- 
1620  Rigel  Street.  San  Diego.  Caliromia, 
Mr.  Boykin  was  the  owner  of  the  facility 
and  Mr.  Ingram  was  the  President  of 
National  Anodizing,  Inc.  which  ran  a 
metal  plating  shop  at  the  facility  and 
abandoned  some  of  the  drums. 
Subsequently,  Mr.  Charles  Halphen  and 
Mrs.  Rebecca  Boykin  were  determined 
to  be  co-owners  of  the  facility  with  Mr. 
Boykin  Mr.  Boykm,  Mr.  Ingram.  Mr. 
Halphen,  and  Mrs.  Boykin  were 
determined  by  EPA  to  be  responsible 
parties  for  the  site. 

When  Mr.  Boykin  and  Mr.  Ingram  did 
not  comply  with  the  Administrative 
Orders.  EPA  conducted  a  cleanup  at  the 
facility,  which  included  characterization 
and  repacking  of  over  400  containers, 
shipment  of  cyanides  for  re-use  by  a 
mining  operation,  and  disposal  of  the 
other  material.^  at  approved  disposal 
facilities. 

EPA  spent  5221,401.04  to  conduct  the 
cleanup.  After  discussions  and 
negotiations,  in  August.  1988,  Mr.  and 
Mrs.  Boykin  and  Mr  Halphen  agreed  to 
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reimburse  EPA  $221,401.04.  representmg 
100%  of  the  costs  expended  by  EPA 
during  the  cleanup.  Mr.  Ingram  was  not 
a  parly  to  the  settlement.  EPA  believes 
that  the  settlement  is  fair  and  in  the 
public  interest. 

EFFECTIVE  DATE:  October  28, 1988. 
Comments  will  be  considered  if  received 
before  the  effective  date. 
ADDRESS:  Comments  may  be  mailed  to: 
Betsy  Cumow.  United  States 
Environmental  Protection  Agency.  215 
Fremont  Street.  T-4-4.  San  Francisco. 
California  94105. 

FOR  FURTHER  INFORMATION  CONTACT 
Betsy  Curnow.  (415)  974-^364, 

Dated:  September  0. 1988. 
Jeff  Zelikson. 

Director.  Toxics  and  Waste  Manngenient 
Division,  EPA  Region  9. 
I  PR  Doc.  88-Z1906  Filed  9-23-88:  8:45  am] 
WLUHG  COOE  eseo-so-u 


IFRL-3453-9 

Proposed  Administrative  Penalty 
Assessment  and  Opportunity  to 
Comment 

agency:  EnWronmental  Protection 

Agency  (EPA). 
action:  Notice  of  Proposed 
Administrative  Penalty  Assessment  and 
Opportunity  to  Comment. 

summary:  EPA  is  providing  notice  of 
proposed  administrative  penalty 
assessments  for  alleged  violations  of  the 
Clean  Water  Act.  EPA  is  also  providing 
notice  of  opportunity  to  comment  on  the 
proposed  assessment. 

Under  33  U.SC.  1319(g].  EPA  Is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  such  orders 
after  the  commencement  of  either  a 
Class  I  or  Class  II  penally  proceeding. 
EPA  provides  public  notice  of  the 
proposed  assessments  pursuant  to  33 
U.S.C.  1319(g)(4)(a). 

Class  !I  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  and  Suspension  of  Permits, 
40  CFR  Part  22,  as  amended  on  an 
interim  final  basis  of  52  FR  30671 
(August  17, 1987).  The  procedures 
through  which  the  public  may  submit 
written  comment  on  a  proposed  Class  II 
order  or  participate  in  a  Class  II 
proceeding,  are  set  forth  in  the 
Consolidated  Rules,  as  amended.  The 
deadline  for  submitting  public  comment 
on  a  proposed  Class  11  order  is  thiriy 
days  after  issuance  of  public  notice. 

Class  I  proceedings  are  conducted 
under  EPA's  Guidance  on  Class  I  Clean 


Water  Act  Administrative  Penalty 
Procedures,  July  27. 1987.  The 
procedures  through  which  the  public 
may  submit  written  comment  on  a 
proposed  Class  I  order  are  set  out  in  the 
Guidance.  The  deadline  for  submitting 
public  comment  on  proposed  Class  J 
order  is  thirty  days  after  issuance  of 
public  notice. 

On  the  date  identified  below.  EPA 
commenced  the  following  Class  1 
proceedings  for  the  assessment  of 
penalties. 

In  the  Matter  of  Northern  Telecom 
Electronics,  Inc.  16350  West  Bernardo 
Drive.  San  Diego,  CA  92127,  EPA  Docket 
No.  IX-FY-«8~71;  filed  on  September  14, 
1988  with  Regional  Hearing  Clerk. 
U.S.E.P.A..  Region  9.  215  Fremont  Street. 
San  Francisco.  California  94105,  (415) 
974-8036;  proposed  penalty.  S25.000.  for 
violation  of  Federal  prohibition  against 
causing  interference  with  the  operation 
of  a  Publicly  Owned  Treatment  Works 
(POTW).  and  violalion  of  Federal 
discharge  prohibitions  for  pH. 

On  the  date  identified  below.  EI'A 
commenced  the  following  Class  U 
proceedings  for  the  assessment  of 
penalties: 

In  the  Matter  of  Action  Instruments, 
Inc..  dba  Action  Printed  Circuits,  1480 
Simpson  Way.  Escondido,  CA  92025; 
EPA  Docket  No,  lX-FY-8ft-66:  filed  on 
September  14. 1988  with  Regional 
Hearing  Cleri.  U.S.E.P.A„  Region  9.  215 
Fremont  Street.  San  Francisco. 
California  94105  (415)  974-8036: 
proposed  penalty,  $125,000,  for 
violations  of  Federal  categorical 
pretreatment  standards  and  local  limits. 

In  the  Matter  of  Hebdon  Electronics, 
Inc..  655  Opper  Street.  Escondido.  CA 
92025.  EPA  Docket  No.  IX-FY-88-68: 
filed  on  September  14. 1988  with 
Regional  Hearing  Clerk.  U.S.E.P.A., 
Region  9.  215  Fremont  Street.  San 
Francisco.  California  94105  (415)  974- 
8036:  proposed  penalty.  $125.00a  for 
violations  of  Federal  categorical 
pretreatment  standards  for  local  limits. 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  the 
complaints  or  other  documents  filed  in 
these  proceedings,  comment  upon  the 
proposed  assessments,  or  otherwrise 
participate  in  the  proceedings  should 
contact  the  Regional  Hearing  Clerk 
identified  above.  Unless  otherwise 
noted,  the  administrative  record  for 
each  of  the  proceedings  is  located  in  the 
EPA  Regional  Office  identified  above. 
and  the  file  will  be  open  for  public 
inspection  during  normal  business 
hours.  All  information  submitted  by  the 
respondent  is  available  as  part  of  the 
administrative  record,  subject  to 


provisions  of  law  restricting  public 
disclosure  of  confidential  information. 

In  order  to  provide  opportunity  for 
public  comment.  EPA  will  not  issue  a 
final  order  assessing  a  penalty  in  these 
proceedings  prior  to  30  days  after 
publication  of  this  notice. 

Dated:  September  14. 198a 
Keith  Takaly. 

Acting  Director,  Water  Management  Division. 
[Ffi  Doc  &8-21904  Filed  9-23-8B;  8:45  am] 
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FEDERAL  COMMUNICATIOIN 

COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

September  IS.  198& 

The  Federal  Communications 
Commission  has  submitted  the  followine 
information  collection  requirement  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act.  as  amended 
(44  U.S.C.  3501e/sft?.). 

Copies  of  the  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  (202]  857-3800.  2100  M  Street 
NW..  Suite  140.  Washington.  DC  20037. 
For  further  information  on  this 
submission  contact  Jerry  Cowden, 
Federal  CommunicaUons  Commission. 
(202)  632-7513.  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  Eyvetle  Flynn.  Office  of 
Management  and  Budget.  Room  3235 
NEOB.  Washington.  DC  20503.  (202)  395- 
37ti5. 

OMB  Number  3060-0314. 
Title:  Section  76.209.  Fairness  doctrine: 
personal  attacks:  political  editorials. 
/4c/;o/7.- Extension. 
Respondents:  Businesses  [including 

small  businesses). 
Frequency  of  Response:  On  occasion. 
Estimated  Annual  Burden:  1.225 
Responses;  3,165  Hours.  2.6  Hours 
each. 
Needs  and  Uses:  This  rule  requires  cable 
television  system  operators  lo  notify: 
(1)  Persons  or  groups  on  which 
perional  attacks  are  made,  or  (2)  the 
opponent  of  a  candidate  endorsed  by 
a  cable  television  system  m  an 
editorial,  or  (3)  a  candidate  opposed 
by  a  cable  system  m  an  editorial  This 
notification  gives  the  person  or  group 
the  right  lo  respond  over  ine  hcensee's 
facilities. 
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Kederdl  Communications  Commission. 
H.  Walker  Feaster  III. 

|FR  Due  88-21flru  Filed  9-23-88;  8:45  am) 
B)U.>MG  COOe  8712-01-ia 


1989  Tariff  Review  Plan 

AGENCY:  Federal  Communications 

Commis.sion. 
ACTION:  Notice. 

SUMMARY:  The  Commission  will  release 
the  1989  Tdnff  Review  Plan  for  Tier  I 

telephone  companies  by  Octoher  7,  1989. 
along  With  a  general  outline  of  the  Tariff 
Review  Plan  for  Tier  II  companies.  The 
Tariff  Review  Plan  displays  basic  cost 
and  demand  information  and  is  part  of 
the  required  annual  access  tanff  filings. 
This  notice  is  issued  as  part  of  an 
agreement  with  the  Office  of 
Management  and  Budget  to  provide 
ad\ance  notice  to  the  public  of  the 
issuance  of  the  Tariff  Review  Plan, 

FOR  FURTHER  INFORMATION  CONTACT: 

Chns  Frentrup,  (202)  632-074,t, 
SUPPLEMENTARY  INFORMATtON: 

OMB  Contra!  Xumbfr.  :i060-0400. 

Ti!h:  Tariff  Review  Plan 

Respondents:  Businesses. 

Frequency  nf  Response:  Annually. 

Estimated  Annual  Burden:  58 

Responses;  13.976  Hours.  241  hours 
each. 

Xeeds  and  Uses:  Certain  local  exchange 
carriers  (telephone  companies)  are 
required  to  submit  Tanft  Review 
Plans  in  partial  fulfillment  of  cost 
support  materia!  required  by  47  CFR 
61,38.  The  information  is  used  by  the 
Commission  and  public  to  determine 
the  justness  and  reasonableness  of 
r.ites.  terms,  and  conditions  in  tariffs 
as  required  by  the  Communications 
Act  of  1934.  as  am.ended. 

H.  Walker  Feaster  III. 

A^r'n^^  Secrfftury 

|KR  Due  H8-21Bfiy  Filed  9-a3-fla;  8:45  am| 

BIUJNG  COOE  t71I-0t-«l 

[Report  No.  1749] 

Petitions  for  Reconsideration  and 
Applications  for  Review  of  Actions  In 
Rule  Making  Proceedings 

September  19.  1988- 

Petitions  for  reconsideration  and 
applications  for  review  have  been  filed 
in  the  Commission  rule  making 
proceeding!  listed  in  this  Public  Notice 
and  pubhshed  pursuant  to  47  ^R 
1, 429(e).  The  full  text  of  these  documents 
are  available  for  viewing  and  copying  in 
Room  239.  1919  M  Street  NW., 
Washington,  DC.  or  may  be  purchased 


from  the  Commission's  copy  contractor 
International  Transcription  Service 
(202-657-3800).  Oppositions  to  these 
petitions  and  applications  must  be  Tiled 
October  12. 1988,  See  §  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 
Subject:  Amendment  of  §  73.202(b). 
Table  of  Allotments.  FM  Broadcast 
Stations.  (Chester.  South  Carolina  and 
Wedgefield,  South  Carolina).  Number 
of  petitions  received:  1. 
Sub/ect:  Amendment  of  §  73.202(b). 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Claremore,  Locust  Grove, 
and  Nowata.  Oklahoma  and  Barling. 
Arkansas  fMM  Docket  No.  85-156, 
RMs  4938.  54JJ3.  A  5808).  Number  of 
petitions  received:  1, 
Subject:  Revision  to  amend  Part  31. 
Uniform  System  of  Accounts  for  Class 
A  and  Class  B  Telephone  Companies 
as  it  relates  to  the  treatment  of  certain 
individual  items  of  furniture  and 
equipment  costing  $500  or  less.  (CC 
Docket  No.  87-135).  Number  of 
petitions  received:  8. 
Subject:  Amendment  of  §  73.606(b) 
Table  of  Allotments.  Television 
Broadcast  Stations.  (Uma.  Ohio. 
.Muncie.  Indiana.  Rockford.  Illinois 
and  Grand  Rapids.  Michigan  (MM 
Docket  No.  87^17.  RM-5931).  Number 
of  petitions  received:  1, 
Subject:  Amendment  of  §  73.202(b). 
Table  of  Allotments.  FM  Broadcast 
Stations.  (Creswell.  Oregon)  (MM 
Docket  No.  87-589.  RM-6108).  Number 
of  petitions  received:  I. 

Applications  For  Review 

Subject:  Amendment  of  S  73.202(b). 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Claremore.  Locust  Grove 
and  Nowata.  Oklahoma  and  Barling, 
Arkansas)  (MM  Docket  No.  85-156. 
RM's  4938,  5403  &  5808).  Number  of 
applications  received:  1. 

Subject  Amendment  of  §  73.202(b), 
Table  of  Allotments.  FM  Broadcast 
Stations.  (Columbia.  Greenwood, 
Harlsville.  Lexington  and  North 
Augusta.  South  Carolina)  (MM  Docket 
No.  8ft-72.  RM's  5073.  5240.  5404.  5405 
h  5406).  Number  of  applications 
received:  1. 

H.  Walker  Fester  111. 

Acting  Secretary. 

(FR  Doc  88-21808  Filed  »-Z3-68:  6:45  am| 
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Applications  tor  Consolidated 
Hearings;  Lift  Him  Up  Outreach 
Ministries,  Inc. 

1.  The  Commission  has  before  it  the 
following  groups  of  mutually  exclusive 
applications  for  new  FM  stations: 

I. 


Applicam.  City  and 
State 


A  Lift  Him  Up 

Outreac^  Mmistnes. 

Inc  ,  Spencer,  OK 
B  JacKson 

Broadcasimg,  Ltd.: 

Spencei,  OK 
C   UfwvefSrty  o* 

OKlahoma, 

Soonest.  Ok 
D  Ohiabofna  Oty 

Counseling  C«filef . 

Inc .  Spencer,  OK 


Docket 
No 


BPH-aG0703MA 


\  BPH-860703MB 

I 


BPH-860703MC. 


'  BPH-870702MF 
(PREVIOUSLY 
OiSMtSSEO) 


Issue  Heading  and  Applicants 

1.  Misrepresenlalion.  B 

2.  Comparative,  A-C 

3.  Ultimate.  A-C 

n. 


Apclicanl.  Cdy  and 
State 

F*No. 

MM 

Docliel 
No. 

A-  w  L  Savage    d/ 

Ktounlad  Radio: 
Ctertoo.  QA, 
B  Rctwd  T.  Turner. 
Jr .  Clayton,  GA. 

aPH-8709t7««   . 
BPH-a709teNK^ 

B8-40? 

issue  Heading  andAppOcontt 

1.  Comparative.  A.B 

2.  Ultimate.  A.B 

III. 


Appticam.  City  and 
State 


A  RandOlpti  V«ctor 
BeN  Evansville. 


B  M  Elaine  Hutse 

and  Wrfkam  5 

Horn,  a 

Partnership. 

EvansviUe.  Inchanfr 
C  Gail  A  I>jnn  d/b/ 

a  Gad  Dunn 

Broadcast 

Associates. 

EvansviHe.  IrHfcana. 
D  S  Jerry  Kiss»nger 

d/b/aSJ 

Kissinger  Co., 

EvarwviHe.  Indiana. 


BPH-870331OP. 


aPH-e70429MJ  . 


aPH-e70429MK 


BPH-870429MO 
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ApptK:anl.  cty  and 
State 

FMNa 

MM 

OoiAM 

No 

E  Tn  Slate 

8PH.a7043(lMH 

L_-- 

Devetopment  and 

Corporaton; 

F  Counsellor  FM 

B(>H-e70430MU- 

LJfnited  PannersNp: 

Evanswlle,  Indiana. 

G  Evansville 

BPH-87tM30OK  ^ 

SJtyMiave,  Inc.. 

EvansviUe.  Indiana. 

Issua  Hvoding  and  Applicants 

11  a).  Misrepresentation,  C 

1|b|.  Qualifications.  C 

2.  Environmental.  C 

3  (See  Appendix),  E 

4  Site  Availability,  F 

5(a).  (See  Appendix).  F 

5(b|  (See  Appendix).  F 

5(c).  Qualiricalions.  F 

6,  Comparative.  All 

7  Ultimate.  All 

IV. 

*«n^?^"-              F^N, 

MM 

DocMt 
No. 

1 
A  James  Boyd  Pale,       BPH-870903MC-. 

ea-ws 

Winlield.  AL 

B  Elotse  F  Ttyjmtey, 

BPH-e70909MJ_. 

Geneva  H.  Dove. 

d/b/a  Winltetd 

Broadcasting. 

Winfield.  AL 

C  William  Edward 

BI>H.«709t(IMG. 

Nicdols:  twmlietd. 

AL 

D  Winlield  Raih) 

8(>H-67I»10NX._ 

Joint  Venule; 

Wmtield.  AL. 

E  John  Sell:  wmeeld. 

BPH-eTOSIOOO.. 

_,„,. 

AL 

Issue  Heading  and  Applicants 
\-  Comparative.  A-E 
2.  Ultimate.  A-€ 

V. 


Applicant.  Crty  and 
State 


A  W  GregRyberg. 
LesUePope 
Gameft  and 
net>ecca  T 
Robbvisd/bra 

GFIR  Marketing. 

New  Elienton,  SO 
B  Blessed  FM 

Parlrwrsnip.  **©»• 

Ellenlon,  SC 
C  Bose  Gowdy;  New 

Eltenlon.  SC 


Docket 

No. 


aPH-870313NM 


BPH-B703t3NH. 


BPH-870313MC 
(Provioinly 


Issue  Heading  and  Applicants 

1.  Comparative.  A.B 

2.  Ultimate.  A.B 

2.  Pursuant  to  section  309(e)  of  the 
Commiinications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in 
consolidated  proceedings  upon  the 
issues  listed  above  for  each  proceeding. 
The  text  of  each  of  these  issues  has 
been  standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29.  1986. 
The  letter shov^m  before  each  applicants 
name,  above,  is  used  to  signify  whether 
the  issue  in  question  applies  to  that 
particular  applicant. 

3.  Non-standardized  issues  in  these 
proceedings,  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO's  in  these  proceedings 
are  available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
DockeU  Branch  (Room  230).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  may  also  be  purchased 
^m  the  Commission's  duplicating 
contractor.  Intemallonal  Transcription 
Services.  Inc..  2100  M  Street.  NW.. 
Washington.  DC  20037.  (Telephone  (202) 
857-3800). 

W.  |an  Gay. 

Assistant  Chief,  Audio  Services  Division, 

Mass  Media  Bureau. 

|FR  Doc  88-21871  Filed  &-23~B8:  8:45  am) 
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FEDERAL  HOME  LOAN  BANK  BOARD 

(No.  88-981] 

FSLIC  Insurance  Premium 
Date:  September  15. 1988. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Notice. 

summary:  The  Federal  Ffome  Loan  Bank 
Board  (""Bank  Board"),  as  operating 
head  of  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("FSUC"  or 
"Corporation"),  has  adopted  a 
resolution  pursuant  to  which  the 
Corporation  orders  the  assessment 
against  each  insured  institution  of  an 
additional  premium  for  FSUC  insurance 
in  an  amount  equal  to  one  quarter  of 
one-eighth  of  one  percent  (one  thirty- 
second  of  one  percent)  of  the  total 
amount  of  the  accounts  of  (he  insured 
members  of  each  insured  institution 
determined  as  of  June  30. 1988. 
EFFECTIVE  DATE:  September  26.  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  A.  Creedon.  Principal  Deputy 
Executive  Director  FSUC.  (202)  254- 


2029;  or  Deborah  Sieget,  Attorney.  Office 
of  General  Counsel  (202)  377-6848. 
Federal  Home  Loan  Bank  Board.  1700  G 
Street  NW..  Washington.  DC  20552. 
SUPPLEMENTARY  INFORMATION: 
WHERE.AS.  The  Federal  Home  Loan 
Bank  Board  ("Bank  Board"),  as 
operating  head  of  the  Federal  Savings 
and  Loan  Insurance  Corporation 
("Corporation"  or  "FSUC"),  may 
authorize  the  Corporation,  pursuant  to 
Section  404(c)  of  the  National  Housing 
Act.  as  amended  ("NHA '),  12  U.S.C. 
ir27(c)  (1982).  to  assess  against  each 
institution  the  accounts  of  which  are 
insured  by  the  Corporation  pursuant  to 
Section  403  of  the  NHA.  12  U.S  C.  1726 
(1982)  ("insured  institution"),  additional 
premiums  for  such  insurance  until  the 
amount  of  such  premiums  equals  the 
amount  of  all  losses  and  expenses  of  the 
Corporation,  prov/f/erf  that  the  total 
amount  so  assessed  in  any  one  year 
against  any  insured  institution  shall  not 
exceed  one  eighth  of  one  per  centum  of 
the  total  amount  of  the  accounts  of  the 
Insured  members  of  such  institution  and 
provided  further  that  the  amount  of  the 
additional  premium  for  the  calendar 
year  1988  may  not  exceed  one-twelfth  of 
one  percentum  of  the  total  amount  of  ihe 
accounts  of  the  insured  members  of  such 
institution  unless  the  Bank  Board 
determines  that  severe  pressures  on  the 
Corporation  exist  which  necessitate  an 
infusion  of  additional  funds;  and 
Whereas.  The  Bank  Board,  as 
operating  head  of  the  Corporation,  by 
Resolution  No.  85-142.  dated  February 
22.  1985.  by  Resolution  No.  85-437.  dated 
June  5,  1985.  by  Resolutitm  No.  85-770. 
dated  August  28.  1985.  by  Resolution  No. 
85-1142.  dated  December  9,  1985,  by 
Resolution  No.  86-213.  dated  March  6, 
1988.  by  Resolution  No.  86-582.  dated 
)une  10.  1986,  by  Resolution  No.  86-941. 
dated  September  2, 1986,  by  Resolution 
No.  86-1253.  dated  December  15.  1986. 
by  Resolution  No,  87-281  dated  March 
16. 1987,  by  Resolution  No.  87-«10  dated 
May  27.  1987,  by  Resolution  No.  87-950 
dated  September  9. 1987.  by  Resolution 
No.  87-1254  dated  December  14. 1987. 
and  by  Resolution  No.  88-256  dated 
April  7. 1988,  and  by  Resolution  No.  88- 
537  dated  June  29, 1988,  ordered 
assessments  against  each  insured 
institution  of  an  additional  premium  for 
insurance  in  an  amount  equal  to  one 
thirty-second  of  one  per  centum  of  the 
total  amount  of  the  accounts  of  the 
insured  members  of  each  insured 
institution  determined  as  of  December 
31, 1984.  for  the  first  assessment,  as  of 
March  31. 1985.  for  the  second,  as  of 
June  30. 1985.  for  the  third,  as  of 
September  30, 1985.  for  the  fourth,  as  of 
December  31, 1985.  for  the  fifth,  as  of 
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\f  «rch  31 ,  1986.  for  the  sixth,  as  of  June 

30. 1986.  for  the  seventh,  as  of 
September  30.  1986.  for  the  eighth,  as  of 
December  31,  1986.  for  the  ninth,  as  of 
March  31  1987,  for  the  tenth,  as  of  June 

30. 1987.  for  the  eleventh,  as  of 
September  30. 1987  for  the  twelfth,  as  of 
December  31.  1987  for  the  thirteenlh; 
and  as  of  March  31. 1988  for  the 
fourteenth:  and 

Whereas,  The  Bank  Board  has 
considered  memoranda  of  the  Corporate 
Accounting  Branch  and  the  Chief 
Financial  and  Administrative  Officer. 
Office  of  the  FSUC.  (a  copy  of  which 
memoranda  are  in  (he  Minute  Exhibit 
file),  describing  the  impact  of  the 
collection  of  the  additional  premiums  for 
insurance  assessed  pursuant  to 
Resolution  \o.  85-142.  dated  February 
22.  1985.  Resolution  No.  85-437.  dated 
June  5.  i9(»5.  Resolution  No.  85-770. 
dated  .August  28. 1985.  Resolution  No. 
85-1142.  dated  December  9.  1985. 
Resolution  No.  86-213.  dated  March  6. 

1986,  Resolution  No,  86-582.  dated  June 
10.  1986,  Resolution  No,  86-941.  dated 
September  2.  1986.  Resolution  No.  86- 

1253.  dated  December  15. 1986. 
Resolution  No.  87-281.  dated  March  16. 

1987,  Resolution  No,  87-610.  dated  May 
27. 1987.  Resolution  No.  87-950,  dated 
September  9,  1987,  Resolution  No.  87- 

1254.  dated  December  14. 1987. 
Resolution  No.  88-256.  dated  April  7. 

1988,  and  Resolution  No.  88-537.  dated 
June  29. 1988  upon  the  Corporation's 
insurance  reserves: 

Now.  therefore,  it  is  resolved.  That  on 
the  ba-sia  of  the  administrative  record, 
the  Bank  Board  finds  and  determines 
that  the  Corporation  has  incurred 
substantial  losses  during  calendar  years 
1981  through  the  second  quarter  of  1988: 
and 

Resolved  further,  that  the  Bank  Board 
Hnds  and  determines  that: 

1.  Losses  and  expenses  incurred  by 
the  Corporation,  as  defined  in 
Resolution  No.  85-142.  require  the 
assessment  of  additional  insurance 
premiums  pursuant  to  Section  404|c)  of 
the  NUA  in  addition  to  the  additional 
insurance  premiums  assessed  pursuant 
to  Resolutions  No.  85-142.  No.  85-437. 
No.  85-770.  No.  85-1142.  No,  86-213.  No. 
86-582.  No.  86-941.  No,  86-1253.  No.  87- 
281.  No.  67-610.  No.  87-9.50.  No.  87-1254. 
No,  88-256.  and  No.  88-537,  in  order  to 
maintain  the  insurance  reserves  of  the 
Corporation  at  a  level  adequate  to  meet 
in  part  the  Corporation's  losses  and 
expenses  and  to  protect  the  insured 
members  of  insured  institutions: 

2.  Severe  pressures  on  the 


Corporation  exist  which  necessitate  an 
infusion  of  additional  funds: 

3.  Postponement  of  a  reduction  in  the 
assessment  of  an  additional  premium,  as 
provided  in  section  404(c)(2)  of  the 
NHA,  will  improve  the  financing 
environment  for  selling  obligations  of 
the  Financing  Corporation  organized 
pursuant  to  the  Federal  Savings  and 
Loan  Insurance  Corporation 
Recapitalization  Act  of  1987; 

4,  It  is  appropriate,  therefore,  to 
provide  for  the  assessment  of  an 
additional  insurance  premium  at  this 
time,  pursuant  to  Section  404(a)(2)  and 
404(c)tl)  of  the  NHA.  by  order  of  the 
Corporation:  and 

Resolved  further,  that  the  Corporation 
hereby  orders  the  assessment  against 
each  insured  institution  of  an  additional 
premium  for  insurance  for  the  third 
quarter  of  1988,  in  an  amount  equal  to 
one  thirty-second  of  one  per  centum  of 
the  total  amount  of  the  accounts  of  the 
insured  members  of  such  insured 
institution  determined  as  of  June  30. 
1988;  and 

Resolved  further,  that  the  additional 
insurance  premium  assessed  pursuant  to 
this  Resolution  shall  be  payable  on  or 
about  October  6. 1988:  and 

Resolved  further,  that  the  Executive 
Director  or  a  Deputy  Director  of  the 
FSUC.  or  a  designee  of  either  of  them. 
("Director"),  shall  determine  the  amount 
of  the  additional  premium  due,  including 
an  offset  of  one  quarter  of  twenty 
percent  (five  percent)  of  each  insured 
institution's  pro  rata  share  of  the 
statutorily  prescribed  amount  as 
provided  in  §  404(e)(2)  of  the  NllA.  to  be 
paid  on  October  6. 1988.  by  each  insured 
institution,  and  shall  notify  each  insured 
institution  of  such  amount  at  least 
fifteen  (15)  days  prior  to  the  date  such 
amount  is  due:  and 

Resolved  further,  that  the  Director,  on 
behalf  of  the  Corporation,  Is  hereby 
authorized  to  take  all  other  actions 
necessary  or  appropriate  to  determine 
and  collect  the  additional  insurance 
premium  authorized  and  ordered  by  this 
Resolution;  and 

Resolved  further,  that  the  Secretary 
shall  forward  this  Resolution  for 
publication  in  the  Federal  Register. 

By  the  Federul  Home  Loan  Bank  Board. 
John  F.  Ghizzoni. 
Assistant  Sticretary. 
|FR  Doc.  Bfl-ZigSA;  Filed  9-23-«ft  8:45  am) 
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[No  AC-739i 

First  Federal  Savings  Bank.  Rock  Hill. 
SO;  Final  Action;  Approval  of 
Conversion  and  Holding  Company 
Applications 

Datt>:  September  14. 1988. 

Notice  is  hereby  given  that  on 
September  8. 1988.  the  General  Counsel, 
and  the  Executive  Director  of  the  Office 
of  Regulatory  Activities  (or  their 
respective  designees),  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  First  Federal  Savings 
Bank.  Rock  Hill.  South  Carolina  ("First 
Federal")  for  permission  to  convert  to 
the  slock  form  of  organization  pursuant 
to  a  voluntary  supervisory  conversion, 
and  the  application  of  South  Carolina 
Federal  Corporation  ("SCFC")  to  acquiri? 
control  of  First  Federal  through  the 
merger  of  that  association  with  South 
Carolina  Federal  Savings  Bank,  a  wholly 
owned  subsidiary  of  SCFC. 

By  the  Federul  Home  Loan  Bank  Board. 
John  F.  Ghizzoni. 
Assistant  Svcwtary. 
trRCoi:   B»"21957Filf [19-21  '-IP    '    r 
BrLLIMG  COOC  «7}0-0t-H 

FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW.,  Room  10325.  Interested  parlies 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-000050-055 
Title:  Pacific  Coast/ Australia-New 

Zealand  Tariff  Bureau 
Parties: 

Columbus  Line 

Associated  Container  Transportation 
(Australia).  Ltd. 

Hyundai  Australia  Direct  Line 

Blue  Star  Une.  Ltd. 
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Australia-New  Zealand  Direct  Line 
Pacific  Australia  Direct  Une 
Synopsis:  The  proposed  modification 
would  add  an  additional  category  of 
associate  membership  in  the 
conference  to  accommodate  ioint 
service  operations  which  are 
affilated  with  Tari^  Bureau 
members.  The  parties  have 
requested  a  shortened  review 
period. 
Agreement  No.:  202-000093-045 
Title:  North  Europe-U.S.  Pacific  Coast 

Conference 
Parties: 
Hapag-LIoyd  AG 
Compagnie  Generale  Maritime 
Incotrans  BV 
Synopsis:  The  proposed  modification 
would  delete  Conference 
jurisdiction  over  traffic  moving 
intermodally  via  gateways  other 
than  U.S.  West  Coast  ports. 
Agreement  No.:  203-010977-006 
Title:  Hispaniola  Discussion  Agreement 
Parties: 
United  Stales  Atlantic  and  Gulf/ 
Hispaniola  Steamship  Freight 
Association 
Zim  Israel  Navigation  Co. 
Tropical  Shipping  and  Construction 

Co.  Ltd. 
Seaboard  Caribe  Ltd. 
Kirk  Line  Ltd. 

U.S.A.  Tecmarine  Incorporated  d/b/ 
a/  Tecmarine  Lines 
Synopsis:  The  proposed  modification 
would  eliminate  the  geographic 
limitation  on  Kirk  Line  Ltd.'s, 
participation  in  the  agreement.  The 
pariies  have  requested  a  shortened 
review  period. 

By  Order  uf  the  Federal  Maritime 
Commission, 

Dated:  September  Z1. 1966. 
Joseph  C.  Polking, 
Socrelary. 
|FR  Doc.  88-21901  Filed  9-23-88;  8:45  am| 
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Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW..  Room  10325.  Interested  pafiies 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  section  572.603 


of  Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  224-011068-001 
Tit/e:  Portland  Terminal  Agreement 

Parties:  Port  of  Portland.  Evergreen 
Marine  Corp.  (Taiwan).  Ltd. 

Synopsis:  The  agreement  provides  for 
a  proration  of  the^basic  agreement's 
minimum  annual  guarantee  if  Evergreen 
terminates  the  agreement  and  enters 
into  a  new  agreement  providing 
Evergreen's  continued  service  to  the 
Port  of  Portland. 

Agreement  No:  224-200154 

Title:  Port  Everglades  Terminal 
Agreement 

Parties:  Port  Everglades  Authority 
Sea-Land  Service,  Inc.  (Sea-Land) 

Synopsis:  The  proposed  agreement 
provides  for  Sea-Lands  lease  of  a  parcel 
of  vacant  land,  office  space  and  roofed 
area  adjacent  to  the  office  space  at  Port 
Everglades,  Florida. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  September  21. 1968 
Joseph  C.  Polking. 
Secrtftarx: 
(FR  Doc.  86-21960  Filed  9-23-88: 8:45  am) 

BILUNG  CODE  S730-01-4I 


HARRY  S.  TRUMAN  SCHOLARSHIP 
FOUNDATION 

IBOAC  <?950001| 

Scholarships:  Closing  Date  for 
Nominations  from  Eligible  Institutions 
o1  Higher  Education. 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  the  Harry 
S.  Truman  Memorial  Scholarship  Act. 
Pub.  L.  93-642  (20  U.S.C.  2001). 
nominations  are  being  accepted  from 
eligible  institutions  of  higher  education 
for  Truman  Scholarships,  I*rocedures  are 
prescribed  at  45  CKR  1801.  and  were 
published  in  the  Federal  Register  on 
June  19, 1976  (43  FR  26366). 

In  order  to  be  assured  of 
consideration,  all  documentation  in 
support  of  nominations  must  be  received 
by  the  Truman  Scholarship  Review 
Committee,  CN  6302.  Princeton,  NJ. 
08541-6302  postmarked  no  later  than 
Thursday,  December  1,  1968. 
Malcolm  C-  McCormack. 
Executive  Secretary. 

|FR  Doc.  6ft-21923  Filed  9-23-68;  6;45  am| 
SILLING  CODE  SIM-AB-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Cooperative  Agreement  With  the 
Institute  of  Medicine  of  the  National 
Academy  of  Sciences;  Availability  of 
Funds  for  Fiscal  Year  1988 

Introduction 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  funds  in  Fiscal  Year 
1988  for  a  cooperative  agreement  with 
the  Institute  of  Medicine  of  the  National 
Academy  of  Sciences  (lOM/NAS)  to 
enhance  the  education  and  practice  of 
health  care  providers  in  recognizing, 
treating,  and  preventing  injury  or  illness 
associated  with  exposure  to  hazardous 
substances  by  developing  activities  on 
environmental  toxicology  and 
epidemiology  related  to  health 
education.  No  other  applications  are 
solicited  or  will  be  accepted. 

Authority 

This  cooperative  agreement  is 
authorized  by  section  104(i)(l]  (5)  and 
(14)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(CERCLA).  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 
The  Catalog  of  Federal  Domestic 
Assistance  number  is  13.161. 

Background 

The  National  Academy  of  Sciences 
(NAS)  is  a  unique  institution  because  of 
Its  ability  to  assemble  the  best  scientific 
and  medical  talent  in  the  country  and 
apply  study  procedures  that  ensure 
objectivity  and  maximum  credibility. 
The  NAS  estabhshed  a  committee  to 
study  the  role  of  physicians  in  the  field 
of  occupational  and  environmental 
medicine.  This  study  is  now  completed 
and  contains  specific  recommendations 
to  improve  the  role  of  the  primary,  care 
physician  in  recognizing,  diagnosing, 
treating,  and  preventing  disease  or 
injury  as  a  result  of  exposure  to 
hazardous  substances. 

The  cooperative  agreement  will  allow 
the  organization  to  stimulate  and 
promote  fundamental  advances  in  the 
fields  of  Environmental  Health 
Education  and  Toxicology  through 
conducting  public  and  scientific 
symposia,  workshops,  and 
disseminating  information  and 
recommendations  contained  in  the 
committee  report. 
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Reasons  For  Proposing  the  tii«titute  of 

Medicine  of  the  NalionaJ  Academy  of 
Sciences  as  The  Recipient  of  This 
Cooperative  Agreement 

The  Institute  of  Medicfne  of  the 
National  Acad-^my  of  Sciences  (iOM/ 
NA5J  has  the  ability  to  attract  a  high 
caliber  of  medical  personnel  to  address 
significant  health  pohcy  concerns  at  a 
national  level. 

One  such  concern  is  the  delivery  of 
health  c^re  in  the  area  of  environmental 
medicine  so  as  to  better  serve  the 
public.  Specifically.  lOM/NAS 
dddressed  the  question  of  how  lo 
ir::prove  the  role  of  phystcians  in 
recognizjng.  treating,  and  preventing 
disease  or  injury  aa  the  result  of 
*'\po8ure  to  hazardous  substances.  The 
focus  of  the  [OM/NAS  study  is  the 
pi-imary  care  physician,  or  perhaps  more 
accurately,  the  provnder  carrying  out 
primary  care  or,  perfomiing  the  first 
contact  "gatekeeper"  note. 

The  IOM,'SAS  committee  on  The  Rolf 
o^  the  Physicton  in  Occupcuoncl  and 
Environmental  Medicine  identified  a 
specific  need  for  a  single  access  point 
for  physicians  to  receive  information 
concerning  environmental  hazards  and 
the  management  of  their  health  effects. 
The  cnmmitree  also  concluded  that 
because  of  the  widi?  range  of 
information  needed,  primary  care 
providers  would  best  be  served  by  a 
single,  unified  information  system 
available  on  a  State-wide  or  regron.il 
ba^is  Available  to  all  health  care 
providers  by  phone,  the  single  access 
center  would  provide  assistance  or  refer 
callers  to  the  appropriate  sources  of 
assistance  The  established  network  of 
Poison  Control  Centers  may  lend  itself 
to  providing  this  ser\ice  as  a 
supplement  to  its  current 
responsibilities. 

Disincentives  to  increased  physician 
involvement  m  environmental  medicine 
have  often  been  attributed  to  the  lack  of 
comprehensive,  readily  available 
information  which  can  provide  current 
peer  reviewed,  clmically  relevant 
information.  Currently,  a  sincle 
LiirTiprehensTve  access  system  providing 
'^formation  concemmg  the  prpvention 
and  management  of  individuals  exposed 
to  hazardous  substances  is  not  available 
to  chnician.s 

Purpose  and  Cooperative  Activities 

.4  Purpose 

The  overall  goal  of  this  cooperalrve 
agreement  is  to  enhance  the  education 

and  practice  of  health  care  pro\  iders  in 
recognizmg,  tredting,  and  preventing 
injury  or  illness  associated  with 
exposure  to  hazardsous  substances  as 
recommended  in  the  recent  iOM/NAS 


study:  The  Role  of  the  Physician  in 
Occupational  and  Environmental 
M&dicine. 

Specific  obfectivps  of  the  cooperative 
agreement  nrr*  as  follows: 

1.  Improve  the  access  of  heaflh  care 
practitioners  to  a  "single  access" 
informatjon  resource  to  improve  clinical 
practice. 

2.  Enhance  thp  availability  and 
visibility  of  a  responsive,  peer-re\^ewed, 
knowledge  base  of  chnically  relevant 
information  to  improve  clinical  practice. 

3.  Enhance  the  linkage  of  established 
local  dinical  networks  [hospital,  private, 
group  practice,  academically  based,  etc.) 
to  a  single  access  loformation  resource 
to  improve  clinical  practice. 

4-  Enhance  the  training  and  education 
function  of  academically  based  clinical 
progams  by  improving  the  availability 
and  visibility  of  a  single  access 
information  resource. 

B.  Cooperative  Activities 

1  iOM/NAS  Activities 

a  Disseminate  to  the  health  care 
provider  commum'ty  the  appropriate 
environmentally  related 
recommendations  and  supporting 
documentation  contained  in  the  NAS 
study:  The  Role  of  the  Physician  in 
Occupational  and  En  vironmental 
Medicine. 

b.  Demonstrate  methods  and  models 
to  enhance  the  access  of  health  care 
practitioners  to  a  single  access 
information  resource  to  improve  dinical 
management  and  prevention  of  infary  or 
disease  related  to  the  exposure  to 
hazardous  substances. 

c.  Demonstrate  methods  and  models 
of  the  technical  data  base(s)  which 
could  be  utilized  by  a  single  access 
information  resource  so  as  to  improve 
clinical  management  and  prevention 
activities. 

d.  Ehsseminate  the  results  of  activities 
(b)  and  fc)  above  to  the  health  care 
practitioner  communities  most 
concerned  about  injury  and  illness 
associated  with  exposure  to  hazardous 
substances. 

2.  ATSDR  Activities 

a.  Collaborate  with  the  IOM/NAS  in 
disseminating  among  the  medical 
community  the  relevant  environmentally 
related  recommendations  and 
supporting  documentation  contained  in 
the  NAS  study:  The  Role  of  the 
Physician  in  Occupational  and 
Environmental  Medicine. 

b.  Collaborate  with  the  fOM/NAS  m 
demonstrating  methods  and  models  to 
enhance  and  improve  access  of 
information  necessary  for  health  care 
providers  in  recognizing,  preventing,  and 


treating  illness  or  injury  associated  with 
the  exposure  to  hazardous  substances. 

c.  Collaborate  with  the  IOM/NAS  in 
demonstrating  specific  technical 
computerized  data  bases  and  print 
materials  to  be  utilized  by  a  single 
access  information  system. 

d.  Collaborate  wrth  the  lOM/NAS  in 
disseminating  the  results  of  [b]  and  (c) 
above  by  identifying  private  and  public 
medical  communities  and  institutions 
with  specific  interest  in  recognizing. 
preventing,  and  treating  iUnc&s  or  injury 
associated  with  exposure  to  hazardous 
substances. 

Evaluation  Criteria 

The  application  will  be  reviewed  and 
evaluated  based  on  the  following: 

1.  Estimated  cost  of  the  project  to  the 
Government  is  reasonable  considering 
(he  anticipated  results. 

2.  Project  personnel  are  well  qualified 
by  training  and/or  experience  for  the 
support  sought  and  the  applicant 
organtztftion  has  adequate  facilities  and 
manpower, 

3.  The  project  objectives  are  identical 
with,  or  are  capable  of  achieving,  the 
specific  program  objectives. 

4  The  proposed  activities,  if  well 
executed,  are  capable  of  attaining 
project  objectives  and  an  evaloation 
plan  is  proposed- 

Reporting  Requirementi 

Annual  prngress  and  financial  status 
reports  are  required  no  later  than  90 
days  after  the  end  of  each  budget 
period.  Final  progress  and  financial 
filatus  reports  are  required  90  days  after 
the  end  of  the  project  period 

Availability  of  Funds 

Approximately  S150.000  will  be 
available  in  Fiscal  Year  1988  to  fund  thi<i 
cooperative  agreement.  It  is  expected 
that  the  cooperative  agreement  will 
begin  on  or  about  September  29. 1968. 
and  depending  upon  fund  availability, 
will  be  funded  for  a  IZ-month  budget 
period  within  a  S-year  project  period. 
Funding  estimates  may  vary  and  are 
subject  to  change. 

Other  Reviews 

This  program  is  eligible  for  coverage 
under  Exenitive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs."  An  applicant  should  consult 
the  office  or  official  designated  as  the 
single  point  of  contact  in  his  or  her  Stale 
for  more  information  on  the  process  the 
Slate  requires  to  be  followed  In  applying 
for  assistance,  if  the  State  has  selected 
the  program  for  review- 
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Where  to  Obtain  Additional  Information 

Information  regarding  the  business 
aspects  of  this  project  may  be  obtained 
from  Terry  Maricle.  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control,  253  East  Paces 
Ferry  Road.  N'E..  Room  300.  Mailstop 
E14.  Atlanta.  Georgia  30305,  or  by 
calling  (404)  B42-6575  or  FTS  236-6575. 

Information  regarding  the  technical 
aspects  of  this  project  may  be  obtained 
from  Max  Lum.  Ed,D..  Agency  fopToxic 
Substances  and  Disease  Registry.  (404) 
488-4630  or  FTS  23&-4630. 

Dated:  September  20, 19Be. 
Waller  R.  Oowdte. 

Ac  tin^  Administrator  Agency  for  Toxic 
Substances  and  Disease  Registry. 
IFR  Doc,  6»-219eo  Filed  9-23-B8;  8:45  ami 

atLLlNG  CODE  41SO-70-M 


Supplemental  Funds  Available  for 
Fiscal  Year  1988:  National  Research 
Council,  National  Academy  of 
Sciences 

Inlrnduction 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  supplemental  funds  to 
the  existing  cooperative  agreement  with 
the  National  Research  Council  of  the 
National  Academy  of  Sciences  (NRC/ 
NAS)  to  support  efforts  to  develop 
activities  on  environmental  toxicology 
and  epidemiology.  No  other  applications 
are  solicited  or  will  be  accepted. 

Authority 

Phis  cooperative  agreement  is 
authorized  by  section  104(i)  (1)  and  (5) 
of  the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1960  (CF.RCLA),  as  amended  by 
(he  Superfund  Amendments  and 
Reauthorization  Act  of  1966  (SARA). 
The  Catalog  of  Federal  Domestic 
.'Xssistance  number  is  13.161. 

Background 

The  National  Research  Council  of  the 
National  Academy  of  Sciences  (NRC/ 
NAS)  was  awarded  $840,000  on 
September  19. 1987.  to  further  the 
scientific  and  technical  foundations  for 
environmental  sciences,  environmental 
epidemiology,  environmental  toxicology, 
public  health,  and  related  fields. 

The  NRC/NAS  is  a  unique  institution 
because  of  its  ability  to  assemble  the 
best  scientific  talent  in  the  country 
applying  study  procedures  that  ensure 
objectivity  and  maximal  credibility.  The 
NRC/NAS  established  its  Board  of 
Environmental  Studies  and  Toxicology 
(Bl.ST)  lo  provide  advice  to  a  number  of 


Federal  Agencies  on  basic  scientific 
questions  affecting  the  development  of 
environmental  toxicology, 
environmental  epidemiology,  and 
related  fields. 

The  purpose  of  this  supplement  is  to 
stimulate  and  promote  fundamental 
advances  in  the  fields  of  environmental 
health  and  toxicology  with  the  research 
community  through  conducting  public 
and  scientific  symposia,  workshops  and 
long-term  committee  reviews.  These 
activities  will  allow  the  identification  of 
major  scientific  issues,  research  needs, 
and  research  gaps  on  these  and  related 
topics- 
Reasons  for  Proposing  NAS/NRC  as 
Recipient  of  This  Cooperative 
Agreement 

The  capacity  of  the  National  Research 
Council  (NRC)  to  play  a  unique  role  in 
advising  the  Federal  Government  on 
matters  of  science  and  technology  stems 
from  the  net  impact  of  several 
Interrelated  attributes  of  the  institution 
and  the  manner  in  which  it  carries  out 
its  studies.  One  of  these  attributes  is 
that  the  NRC  can  elicit  the  participation 
of  virtually  any  scientist  whom  it  invites 
to  ser\'e  on  a  committee.  The  result  is 
some  800  committees  peopled  by  about 
8.000  volunteers  who  may  or  may  not  be 
members  of  the  Academy. 

The  credibility  of  the  NRC  reports  is 
maximized  by  the  recognized 
impartiality  of  the  institution,  which 
manufactures  no  product,  possesses  no 
fimds  to  disperse,  has  no  power  of 
decision  over  the  scientific 
establishment,  and  carries  no  executive 
or  regulative  authority.  Thus,  neither  the 
NRC  nor  the  transient  committees 
having  immediate  responsibility  for  a 
given  study  can  fairly  be  charged  with  a 
vested  interest  in  the  outcome  of 
deliberations.  Members  provide  their 
professional  expertise  without  monetary 
compensation,  in  service  to  the- Nation 
through  the  NRC. 

Based  on  the  above.  NRC/NAS  merits 
being  characterized  as  the  only  qualified 
source  of  expertise,  warranting  its 
justification  as  a  sole  source  recipient. 

Purpose  and  Cooperative  .Activities 

A.  Purpose 

The  overall  goal  of  this  supplement  is 
to  enhance  ways  of  assessing  how 
chemicals  affect  the  public  health  and 
the  environment,  as  well  as  interpreting 
cancer  and  other  mortality  trends. 

Specific  objectives  of  the 
supplemental  agreement  are  as  follows: 

1.  By  applying  epidemiologic 
techniques,  improve  the  understanding 
of  the  basic  mechanisms  of  toxicology  in 


the  immune  process  and  more 
accurately  estimate  exposures. 

2.  Enhance  the  use  of  biochemical  and 
molecular  markers  in  environmental 
health  research. 

3.  Improve  the  ability  to  analyze 
national  trends  in  mortality  to  indicate 
important  patterns  in  cancer  and  other 
causes  of  death  related  to 
environmental  exposures. 

4.  Enhance  the  identification  and 
evaluative  methods  for  assessing  and 
managing  environmental  exposures  to 
lead  in  children  under  two  years  of  age. 

B.  Cooperative  Activities 

1.  NRC/NAS  Activities 

To  achieve  the  above  objectives  the 
following  studies  will  be  performed; 

a.  U.S.  National  and  Local  Trends  in 
Cancer  Mortality.  A  study  to  identify 
national  and  local  trends  in  cancer 
mortality.  The  study  will  focus  and 
examine  the  environmental  health 
aspects  of  several  factors,  including 
geographic  patterns,  sex  differences, 
racial  differences,  and  potentially 
miscoded  and  competing  causes  of 
death.  (1  year  study /$25. 000) 

b.  Developing  Consensus  on  Biologic 
Markers  in  Environmental  Health 
Research — Interrelationship  of  Toxic 
Exposures  and  Immune  Response.  To 
refine  the  ability  to  understand  how 
chemicals  affect  public  health  and  the 
environment.  To  disseminate  the  results 
of  identifying,  evaluating,  and  assessing 
the  use  of  biochemical  and  molecular 
markers  in  environmental  health 
research.  (2  year  study/ $200,000) 

c  Assessing  Lead  Exposure  in  Critical 
Populations.  To  evaluate  and  identify 
major  issues  in  testing,  monitoring  and 
sampling  for  environmental  and 
biological  levels  of  lead  at  low  levels  of 
exposure,  and  to  recommend  improved 
methods  to  monitor  human  childhood 
exposure  to  lead.  (2  year  study/ $400,000) 

2.  ATSDR  Activities 

a.  Collaborate  with  the  NRC/NAS  in 
demonstrating  the  relevant  cancer  and 
mortality  trends  associated  with 
patterns  identified, 

c.  Collaborate  with  the  NRC/NAS  in 
disseminating  the  results  of  identifying 
evaluating,  and  assessing  the  use  of 
biochemical  and  molecular  markers  in 
environmental  health  research. 

c.  Collaborate  with  the  NRC/NAS  in 
identifying  and  evaluating  the  major 
issues  in  testing  and  morutoring  for 
environmental  and  biological  levels  of 
lead. 
Evaluation  Criteria 

The  application  wil)  be  reviewed  and 
evaluated  based  on  the  following: 
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1,  Estimated  cost  of  the  project  to  the 
government  is  reasonable  cor\srderinj? 
the  anticipated  results. 

-  froject  personnel  are  we!)  qualified 
\>\  training  andy'or  experience  for  the 
support  sought,  and  the  appHcant 
organization  has  adequate  faciHties  and 
manpower, 

J,  Insofar  a^  practicable,  the  proposed 
dciiviiies.  if  well  executed,  are  capable 
of  attaining  project  objectives. 

4  Project  objectives  are  identical 
with,  or  are  capable  of  achieving,  the 
specific  program  objectives 

Reporting  Requirements 

The  NRC/NAS  shall  submit  an  annual 
wnrkplan  m  response  to  this 
sippiemenldl  proposal. 

.'Xnnual  progress  and  financial  status 
reports  are  required  no  later  than  90 
days  after  the  end  of  each  budget 
period.  Final  progress  and  financial 
status  reports  are  required  90  days  after 
ihe  end  of  the  protect  pcnod 

Availability  of  Funds 

.■\pproximdte!y  3325.000  will  be 
.available  in  Fiscal  Year  1988  to  fund  this 
'_ooperative  aareement.  It  is  expected 
that  the  coop<»rativp  agreement  will 
begin  on  or  about  September  29.  1988, 
!ir.d  dependmg  upon  fund  availabihty 
\^  ill  be  funded  for  a  12-mcn(h  budget 
fipnod  withm  a  2-year  project  penod 
Kjndmg  estimates  may  vary  and  are 
subject  to  change. 

Other  Reviews 

This  program  is  eligible  for  coverage 
ur.der  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs."  An  apphcant  should  consult 
tr.e  office  or  offtcial  designated  as  the 
s;ngle  point  of  contact  m  his>  or  her  state 
for  more  information  on  ihe  process  the 
State  requires  to  be  followed  in  applying 
fur  assistance,  if  the  State  has  selected 
the  program  for  review 

Where  to  Obtain  Additional  Information 

Information  rosarditig  rhn  husine**! 
aspects  of  this  protect  ma;,  be  ohtain^il 
from  Terry  Mantle,  Grants 
Management  Speaaiist.  Grants 
.Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control.  255  East  Paces  Ferry  Rnad.  \E  , 
Room  300.  Madslop  E14.  Atlanta. 
Georgia  30305  I-W4)  843-6575  or  TPS 
236-65^5. 

Information  regarding  the  technical 
aspects  of  this  project  may  be  obtained 
from  Mr,  Richard  I,  Gerber.  Agency  for 
Toxic  Substances  and  Disease  Registry. 
1404]  488-4630  or  FTS  23&-4e30. 


UjleA  September  20.  1988. 
Walter  R,  Dowdle. 

Acting  Administrator.  Agency  for  Toxic 
Substoncea  aad  Disease  Registry. 
|FR  Doc  88-21909  Filed  9-23-88;  8:45  am) 

BtLLMG  CODE  4l«0-7e-«l 

Centers  fof  Disease  Controt 

ImrmmtzBtlon  Practices  Advisory 
Committee  Meeting 

action;  Notice  of  meeting. 


In  accordance  with  Section  10{a](2]  of 
Ihe  Federal  Advisory  Committee  Act 
(Pub,  L.  92-463).  the  Centers  for  Disease 
Control  announces  the  following 
Committee  meeting: 

Name-  Immunization  Practices 
Advisor>'  Committee. 

Time  and  Date :Q.30  am.  5:00  pm. 
October  11,  1988.  8:30  am -4KX)pm- 
OctoberlZ.  1988. 

Place:  Conference  Room  207.  Centers 
for  Disease  Control.  1600  Clifton  Road. 
NE..  Atlanta.  Georgia  30333. 

Status:  Open 

Purpose:  The  Committee  is  charged 
with  advising  on  the  appropriate  uses  of 
immunizing  agents. 

Matters  to  be  Discussed:  The 
Committee  will  discuss  Hepatitis 
vaccine,  polio  vaccine,  pneumococcal 
vaccine,  and  other  vaccines:  and 
consider  other  matters  of  relevance 
among  the  Committees  objectives. 
Agenda  items  are  subject  to  change  as 
priorities  dictate 
COMTACT  PERSON  FOR  MORE 
information:  Mftry  E  (iuinan.  MD 
Ph.D.,  Assistant  Director  for  Science, 
and  Executive  Secretary  of  AQP. 
Centers  for  Disease  Control  (1-2047). 
1600  Clifton  Road.  NE.,  Atlanta.  Georgia 
30333.  Telephonps:  FTS;  236-3702: 
Commercial:  404/539-3702. 

DHied:  September  20, 1968. 
Elvin  Hilyec. 

Associate  Dirtcior  for  Policy  Coordination 
Centers  for  Disease  Control 
{KR  Doc  88-21915  Filed  9-23-88:  8:45  am) 

BILUNO  COOC  4l«fr-IV«l 


Committee  on  Vital  and  Hearth 
Statistics;  Meeting 

action:  Notice  ot  Meetmg 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  notice  is  hereby  given  that  the 
National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Subcommittee  on 
Minority  Health  Statistics  established 
pursuant  to  42  U  S.C  242k,  section 
306(k)(2)  of  the  Public  Health  Service 
Act.  as  amended,  announces  the 
following  Subcommiltee  meeting 
(working  session). 

Nome:  National  Committee  on  Vital 


and  Health  Statistics  Subcommittee  on 
Minority  Health  Statistics. 

Tuve  attd  date:  10:00  a.m.— 3KX)  p.m.— 
October  17.  I98a 

Place:  Room  2005.  Q'Hare  HUton 
Hotel.  Q'Hare  Airport.  Chicago.  Illinois 
60666. 

Status:  Open. 

Purpose:  The  Subcommittee  will 
discuss  and  draft  recommendations  to 
the  full  Committee  cnnceming  unmet 
statistical  data  needs  for  research  and 
policy  formulation  on  minority 
populations.  The  discussion  will  be 
based  on  testimony  from  previously  held 
hearings  on  this  issue 
CONTACT  PERSON  FOR  MORE 
tNFORMATiON:  Substantive  program 
information  as  well  as  summanes  of  Ihe 
meeting  and  rosier  of  Committee 
members  may  be  obtained  from  Gail  F, 
Fisher.  Ph  D,.  Executive  Secretar>'. 
National  Committee  on  Vital  and  Health 
Statistics,  Room  2-12.  Center  Building. 
3700  East  West  Highway.  Hyattsville. 
Maryland  20782.  telephone  (301 )  436- 
7050. 

Dated:  September  20.  1966. 
Elvin  Hilyer , 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control. 
|FR  Doc  68-21916  Filed  9-23-88:  B:45  am] 
SIUJNC  COfX  «IM-t»-« 


Health  Care  Financing  Administration 

Medicaid  Program;  Hearing 
Reconsideration  oi  Disapproval  of  a 
California  State  Ptan  Amendment  87- 

15 

AGENCY:  Health  Care  Financing 
Admimstration  (HCFAJ.  HHS. 
ACTION:  Notice  of  hearing. 

SUMMARY:  This  notice  announces  an 
administrative  hearing  on  November  15. 
1968  in  San  Francisco,  California  to 
reconsider  our  decision  to  disapprove 
California  Stale  Plan  Amendmeni  87-15, 
CLOSING  DATE:  Requests  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  Ihe  Docket  Clerk  October  11.  1988. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Docket  Clerk.  f<e<iring  Staff.  Hureau  of 
Eligibility.  Reimbursement  and 
Coverage.  300  F^ist  High  Rise.  6:J25 
Security  Boulevard,  Baltimore. 
Maryland  21207.  Telephone:  (301)  966- 
4468, 

This  notice  announces  an 
administrative  hearing  to  consider  our 
decision  to  disapprove  California  State 
Plan  Amendment  87-15. 

Section  1116  of  the  Social  Security  Act 
and  45  CFR  Paris  201  and  213  establish 
Department  procedures  that  provide  an 
administrative  hearing  for 
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reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  HCFA  is 
required  to  publish  is  copy  of  the  notice 
to  a  State  Medicaid  Agency  that  informs 
the  agency  of  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
(If  we  subsequently  notify  the  agency  of 
additional  issues  which  will  be 
considered  at  the  hearing,  we  will  also 
publish  that  information  in  a  notice.) 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  requirements 
contained  in  45  CFR  213.15{b)(2l.  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  in  45  CFR 
213.15(c)(1). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants- 

The  issues  in  this  matter  are:  (1) 
Whether  California's  proposed  plan 
amendment  violates  section 
1902(a)(17)(B)  of  the  Social  Security  Act 
(the  Act)  because  making  payment 
would  not  take  into  account  all 
resources  available  to  the  recipient;  (2) 
whether  California's  proposed  plan 
amendment  violates  Medicaid  statute 
and  regulatory  requirements  at  42  CFR 
433.139  regarding  third-party  liability 
which  require  cost  avoidance  rather 
than  expenditure  recovery:  (3)  whether 
California's  proposed  plan  amendment 
violates  section  1915(g)  of  the  Act  by 
inappropriately  including  non-case 
management  costs  (Department  of 
Developmental  Services  costs)  in  the 
rate  to  be  paid  for  case  management 
services;  and  (4)  whether  California's 
proposed  plan  amendment  violates 
regulations  at  42  CFR  447.325  by  making 
payments  in  excess  of  the  upper  limits 
on  payment. 

Califorina  submitted  State  plan 
amendment  87-15  to  provide  targeted 
case  management  scrv'ices  to  the 
developmenlally  disabled.  The  Health 
Care  Financing  Administration  (HCFA) 
determined  that  the  amendment  must  be 
disapproved  because  it  violated 
statutory  and  regulatory  requirements 
for  the  4  reasons  cited  above  as  well  as 
for  2  other  reasons:  (1)  The  amendment 
would  make  duplicate  payment  for  case 
management  services  provided  to 
residents  of  intermediate  care  facilities 
for  Ihe  mentally  retarded  (ICFs/MR)  and 
(2)  the  amendment  would  violate 
freedom  of  choice  requirements  at 
section  1902(aH23)  of  the  Act.  On  the 
last  day  of  the  90-day  statutory  review 
period  the  State  telecopied  to  HCFA  a 
revised  amendmeni.  This  revised 


version  continued  to  be  at  variance  with 
the  statute  and  regulations  and  did  not 
alter  the  disapproval  of  the  amendment- 
fiowever.  HCFA  has  determined,  based 
on  that  infonnation.  that  the  two  bases 
of  disapproval  related  to  duplicate 
payments  for  case  management  services 
provided  residents  of  ICFs/MR  and 
freedom  of  choice  are  no  longer  an 
issue. 

The  notice  to  California  announcing 
an  administrative  hearing  to  reconsider 
the  remaining  4  issues  in  the 
disapproval  of  Ihe  ptan  amendmeni 
reads  as  follows: 

Ms,  Diane  Shell  Campbell. 
Deputy  Director  and  C^ief  Counsel 
Departmen!  of  Health  Services. 
Cahfornia  Health  and  We/fare  Agency. 
714/744 P  Street 
Sacmmeato.  Cahfornia  958J4. 

Dear  Ms.  Campbell:  I  am  advising  ynu  thnt 
your  request  for  reconsideration  of  itie 
decision  to  disapprove  Catiromla  Slate  Pldn 
Amendmeni  87-15  was  received  on  August 
22.  1988. 

California  SiaU*  Plan  Amendment  87-15 
would  provide  targeted  case  managcmeni 
servic:es  to  Ihe  developmenlally  disablfid. 
You  have  abked  for  a  reconsideration  of  the  6 
bases  for  disapproval  contained  in  my  letter 
uf  August  5, 1988.  Based  on  our  review  of  the 
revised  amendment  you  telecopied  to  the 
Health  Cure  FinHndng  Administralion  on 
Au]just  5.  we  believe  our  concerns  related  to 
(luplicalion  of  payment  fftr  case  management 
!>erv'ices  provided  to  residents  of  inlermed>alt' 
care  facilities  for  (he  mentntly  retarded 
(JCFs/MR)  and  freedom  of  choice  have  been 
resolved.  The  remaining  bases  for 
disapproval  have  not  been  adequately 
addressed  by  Ihe  revised  amendment. 
Au:ordtngly.  1  am  granting  your  request  for  a 
reconsideration  on  the  4  renuining  isaues- 
Thesc  are;  (1)  Whither  the  amendmrni 
violates  seclion  1902(u|(17)fB)  of  the  Social 
Security  Act  (Ihe  Act)  because  making 
payment  would  not  take  into  arcount  all 
resources  available  to  the  recipient:  (2) 
whether  the  amendmem  violates  Medicaid 
slaiutt;  and  regulatory  requirements  at  42 
CFR  433.1.19  regarding  third  party  liability 
which  require  cost  avoidance  rather  than 
expenditure  recovery:  (3)  whether  the 
amendment  violates  seclion  1913|g}  of  the 
Act  by  inappropriately  including  non-case 
management  costs  (DepartmenI  of 
Developmental  Services  costs)  in  the  rale  to 
be  paid  for  case  management  services:  and 
(4)  whether  the  amendment  violales 
regulations  at  42  CFR  447  325  by  making 
payments  in  excess  of  Ihe  upper  limits  on 
payment- 

I  am  ficheduling  a  heanng  on  your  n:quesl 
to  be  held  on  November  15. 1988.  at  lOflO  ajn 
in  the  Zlsl  Floor  Conference  Room.  ItX)  Van 
Ness  Avenue,  San  Francisco.  California.  If 
!his  dale  is  nol  acceptable,  wc  would  tte  glad 
to  set  another  dale  that  is  niulualiy  agreeable 
lo  the  parties. 

1  am  designating  Mr.  Stanley  Kalx  as  the 
presiding  officer,  if  these  arrangements 
present  any  problems,  please  contact  Ihe 
Docket  Clerk,  [n  order  (o  facilitate  any 


commnnication  which  may  be  necessar>' 
between  the  parties  to  Ihe  hearing,  please 
notify  the  Docket  Clerk  of  the  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Clerk  can  be  reached 
at(3(n)96&-44Sn. 
Sincerely, 
William  L  Roper. 
Administrator. 

(Seclion  1116  of  the  Social  Security  Aci  (42 

U5,a  1316)  45  CFR  201.4) 

(Catalog  of  Federal  Domestic  Assi9tiii.ce 

Program  No.  13-714.  Medicaid  Assistance 

Program) 

Dated  September  21. 1988 
WiUuun  L.  Roper. 

Administrator.  Health  Core Financir^ 
Administration. 
jFR  Doc  R&-21947  Filed  B-Z3-88;  a.45  amj 

BIUING  CODE  4110-03^ 


Health  Resources  and  Services 

Administration 

Delegations  of  Authority 

Notice  is  hereby  given  that  in 
furtherance  of  Ihe  delegation  of 
September  1, 1982.  by  the  Assistant 
Secretary  for  Health  to  the 
Administrator.  Health  Resources  and 
Services  Administration  (HRSA).  the 
Administrator.  HRSA.  has  delegated  to 
the  Director.  Bureau  of  Health  Care 
Delivery  and  Assistance  (BHCDA).  with 
authority  to  redelegate.  all  of  the 
authorities  under  section  329  of  the 
Public  Health  Service  (PHS)  Act  (42 
U.S.C,  254b).  and  section  330  of  the  PHS 
Act  (42  U.S.C.  254c),  pertaining  lo  the 
Migrant  Health  Centers  Program  and  the 
Community  Health  Centers  Program, 
respectively,  excluding  the  authroity  in 
issue  regulation. 

Provision  was  made  for  delegations 
and  redelegations  within  BHCDA  to 
remain  in  effect.  The  May  1. 1986, 
delegation  lo  the  PHS  Regional  Health 
Administrators  pertaining  to  sections 
329  and  330  of  the  PHS  Act  was 
superseded. 

These  delegations  become  effective 
on  October  1. 1988- 

Daicdj  September  15. 1988. 
David  N.  Suodwall. 
Administrator,  Health  Resources  and 
Sen-ices  Administration. 
|FR  Doc.  88-21892  Filed  9-23-88;  8:45  am| 
BILLING  CODE  4tS0-lS-H 


Part  D.  Subparts  II  and  III  of  Title  til  of 
ttie  Public  Healtti  Service  Act,  as 
Amended:  Delegation  of  Authority 

Notice  is  hereby  given  ihal  in 
furtherance  of  the  delegation  to  the 
Administrator,  Health  Resources  and 
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Services  .'\dmmistration  (HRSA).  on 
.•\pril  11, 198B.  by  the  Assistant 
Secretar>-  for  Health,  the  .Administrator. 
HRSA.  delegated  to  the  Dircrtor.  Bureau 
c5f  Health  Care  Delivery  and  Assistance, 
with  authority  to  redelegate.  all  the 
authorities  under  Part  D.  Subparts  11  and 
III  of  Title  III  of  the  Public  Health 
Service  (PHS)  .Act.  as  amended, 
pertaming  to  the  National  Health 
Service  Corps,  excluding  the  authorities 
delegated  to  PHS  Regional  Health 
Administrators  and  the  authority 
delegated  to  the  Director,  Indian  Health 
Service,  under  section  3381. 

The  May  1. 1986.  delegation  to  the 
Director,  Bureau  of  Health  Professions, 
pertaining  to  the  designation  of  health 
manpower  shortage  areas  under  section 
532  was  superseded.  Provision  was 
made  for  all  delegations  and 
redelegations  made  to  officials  within 
HRSA  and  the  PHS  Regions  to  continue 
in  effect  provided  they  were  consistent 
with  the  delegation. 

The  above  delegation  was  effective  on 
September  19. 1988. 

Date:  September  19. 1988. 
David  N.  Sundwall. 
Adniinistraior.  Health  Resources  and 
Services  Administration. 
|FR  Doc.  68-21907  Filed  9-21-88;  B:45  am| 
BILUNG  COOE  4100-15-11 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

IDocketNo.  N-88-18661 

Submission  of  Proposed  Information 
Collections  to  0MB 

agency:  Office  of  Administration.  HUD. 
ACTION:  .\otices. 


SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (O.MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the  subject 
proposals. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison.  0MB  Desk  Officer.  Office 
of  Management  and  Budget.  New 
Executive  Office  Building.  Washington. 
DC  20503 
FOR  FURTHER  INFORMATION  CONTACT: 

David  S,  Cristy.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
Southwest,  Washington.  DC  20410. 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  0K1B  may  be  obtained 
f.-om  Mr  Cn^ly 
SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
for  the  collection  of  information,  as 
described  below,  to  Omb  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C,  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (B)  how  frequently  information 
submission  will  be  required:  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 


submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  (8)  whether  the 
proposal;  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement:  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507:  Section  71d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U,S,C,  3535|d), 

Dated:  September  20, 1988. 
David  5.  Crisly, 

Deputy  Director,  Information  Policy  and 
Management  Division. 

Proposal:  Disclosure  of  Social 
Security  Numbers  and  Employer 
Identification  Numbers  by  Applicants 
and  Participants  in  HUD  Programs  (FR- 
2501). 

Office:  Inspector  General. 

Description  of  the  need  for  the 
Information  and  its  proposed  Use: 
Section  IBS  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L  100-242.  approved  February  5. 
1988)  authorizes  HUD  to  require 
applicants  and  participants  in  any  HUD 
program  involving  loans,  grants, 
interests  or  rental  assistance  of  any 
kind,  or  mortgage  or  loan  insurance,  to 
disclose  their  Social  Security  Numbers 
or  Employer  Identification  Numbers  to 
HUD. 

Form  Number:  None. 

Respondents:  Individuals  or 
Households.  Businesses  or  Other  For- 
Profil,  Non-Profil  Institutions,  and  Small 
Business  or  Organizations. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Nomtje*  of  resoonderrts 


Fro- 
VJency 


ijr^ao  Homestea(3«fs      

indr/Kluals/ Families  Se«l«ng  Retocabon  Assistance.,. 
Busfoesses/Farms  Seeking  Rekxatxjn  Assistance  .,- 


3.724 

soe 


Hours 

Buf- 

re- 
sponse 

- 

den 

tiours 

— 

00058 

43 

0056 

MS 

0056 

34 

Total  Estimated  Burden  Hours:  28.60. 

Status:  New 

Contact:  Dennis  Rdschka.  Hb'D.  (202) 
426-6493,  John  Allison,  OMB.  (202}  395- 
6880. 

Date:  September  20. 1988. 

Proposal:  Development  Program  of 
Indian  Housing  Authority  and  Indian 


Low-Income  Housing  Program 

Development  Cost  Budget 
Office:  Public  and  Indian  Housing 
Description  of  the  need  for  the 

Information  and  its  proposed  use:  This 

information  is  needed  by  HUD  to  assure 

that  legal,  administrative,  or 

programmatic  requirements  are  mel.  The 

information  will  be  used  to  control  the 


cost  of  housing  units,  their  design,  and 
total  project  cost. 

Form  number  HUD-53045  and  53045A 

Respondents:  Stale  or  Local 
Governments. 

Frequency  of  submission:  On 
Occassion. 

Reporting  burden: 
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NuiTtoef  0*  Frequency     _     Houre  per 

respondents  "   ol  response   '      response 


Burden 


-t- 


TotaJ  Estimated  Burden  Hours:  1.560. 

Status:  Reinstatement. 

Contact  Patricia  S.  Amaudo.  HUD 
(202)  755-1015.  |ohn  Allison,  OMB.  (202) 
:i95-6880. 

Date:  September  20, 1988. 

(PR  Do.    fMt-2i9fie  Filed  9-23-88; 8:45  am| 

SILUNG  COOC  421CM)1-U 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Information  Collections  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  ttw  Paperwork 
Reduction  Act 

September  16. 1988. 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provision  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the 
telephone  number  listed  below. 
Comments  and  suggestions  on  the 
requirement  should  be  made  within  30 
days  directly  to  the  Budget  Clearance 
Office  and  to  the  Office  of  Management 
and  Budget  Interior  Department  Desk 
Officer.  Washington.  DC  20603. 
telephone  number  [2J0Z)  395-7340. 

Title:  Financial  Assistance  and  Social 
Services  Program  (25  CFR  20).  OMB 
approval  number  1076-0017. 

Abstract:7hese  forms  request 
financial,  demographic  and  employment 
mformation  on  clientele  for  the  purpose 
of  determining  eligibility  lo  receive 
financial  assistance.  These  forms  allow 
the  Bureau  worker  to  determine  the 
degree  of  unmet  need  and  arrange  for  a 
monthly  payment. 

Bureau  Form  Number:  5-6601.  5-6603. 
5-6604.  5-6605.  5-1201 B. 

Description  of  Respondents: 
Individuals  whose  needs  have  not  been 
met  and  some  form  of  subsistence  is 
required. 

Estimated  compiet ion  time: 

Form  and  Time 
WiOl— 7  minutes 
B603 — 12  minutes 
bb04— 17  minutes 
B60S — 8  niinules 
12m B— 9  minutes 


Annual  Response:  213.288. 

Annual  Burden  Hoars:  180,315. 

Bureau  Clearance  Officer:  Cathie  L  Martin 
(202)  343-3577, 
Hazel  E.  Elbert. 

Deputy  to  the  Assistant  Secretary.  Indian 
Affairs  fTribaf  Services). 
|FR  Doc  88-21924  Filed  9-23-88:  8:45  am| 
BlUiNG  COOC  «91f-«»^ 


Proclamation  of  Certain  Lands  as  Pari 
of  the  JicariUa  Apache  Reservation 

S.  plember  1,  1988. 

AGENCr.  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  of  reservation 

proclamation. 

summary:  By  Proclamation  issued  on 
September  1.  1988,  pursuant  to  authority 
contained  m  section  7  of  the  Act  of  June 
IB.  1934  (48  Stat.  984;  25  U.S.C  467).  the 
lands  described  below,  known  locally  as 
the  Theis  Ranch  and  located  m  Rio 
Arriba  County,  New  Mexico,  were 
added  to  and  made  a  part  of  the  Jicarilla 
Apache  Indian  Reservation. 

New  Mexico  Principal  Meridian 

Parcel  A— Acquired  by  Warranty  Deed 
Recorded  in  Book  158,  Page  73-77 

A  tract  of  land  lying  and  being  situate 
within  the  Tierra  Amarilla  Grant  in  Rio 
Arriba  County.  New  Mexico  and  being  more 
particularly  described  as  follows,  to  wit: 

Beginning  at  the  southwest  comer  of  the 
tract  herein  described,  which  point  is  on  the 
westerly  boundary  of  the  Tierra  Amarilla 
Grunt  and  is  marked  by  a  stone  marked  with 
a  cross  on  top  and  the  letters  "TG"  on  the 
East  and  bears  S.  0*08  W..  &8S.70  feet  to  the 
Twenty-Four  (24)  mile  post  on  the  west 
boundary  of  the  Tierra  Amanlla  Grant 
marked  by  a  brass  cap.  Frnm  said  point  of 
beginning  thence  S.  gO'DCOO"  E..  17.711.10 
feel;  thence  N.  OO'OffOO*  E..  18,222.20  feet; 
ihence  S-  90'(»00'  E..  19.077.70  feel:  thence  S. 
00*00  ar  W..  3.201.10  feet;  thence  S-  90'00'00" 
E  ,  31.677.50  feel:  thence  N  03*CW'O0'  W.. 
5.762.20  feel:  Ihence  N.  28*39 00'  E.  &!n0JX> 
feel:  thence  N.  OO'39'OO*  E..  791.00  feel;  thence 
N.  OB'24'00'  E..  2.449.20  feet;  thence  S 
90"00t)0"  W..  2.428.90  feet;  thence  N. 
37'r.::'{JO'  W..  1U.584.00  feet;  thence  N. 
90' 00  00*  W.,  21.00.00  feet;  thence  N. 
4a"4200*  W.,  1.424.00  feet:  thence  N. 
wroO'OO'  W.,  7.571-40  feel;  thence  N 
4e'18  00'  W„  2.440.50  feel:  Ihence  N. 
69"00'00*  W..  2.448^0  feet;  thence  N 
70  2510'  W..  1.924.50  feet:  thence  N. 
90'00^00*  W..  laoeOOU  leet:  Ihence  N. 
38'06'00'  W..  frl5JX)  fecf  thence  N.  61*O3'0O' 
W  .  1.071.00  feet  thence  N.  3T21'00'  W.. 
5.694.30  fept  thence  N  12'5400'  W..  1.536.00 


feel;  ihence  N.  23'38'00-  W..  6.09aeo  feel: 

thence  N  16"45  00'  E    1  190.00  feet  thence  N 
08*15  00'  E.  303.no  feet,  thence  N-  OS'OOOO' 
W..  690.00  feet:  thence  N  20*4500'  W.,  535  0() 
feet:  thence  N  33*55  00*  W..  957.00  feet 
thence  N.  22'45'00*  W..  1.611.00  feet  thence 
N.  6T05'00'  E,,  1.403.00  feet  thence  N. 
27*1500'  W..  M05.00 feet,  thence  N. 
37'00'00'  W  .  1.375.00  feet  thence  N 
66*45  00'  W  .  923.00  feet  thence  N.  85'5S  t»" 
W..  275.00  feet,  thence  N.  65*00'00'  W..  802-00 
feet;  thence  N  36*55  00'  W..  1.334.00  feet 
Ihence  N.  41*4500'  W..  1.170.00  feet:  ihence 
N  66'5O'O0*  W^  290.00  feet  thence  N. 
70'10  00'  W.,  1.510.00  feet  thence  .\. 
70*55  00*  W..  2.860i»  feet  thence  N. 
55'55  rtl'  W..  2.841 .00  feet:  ihence  N. 
90*0000'  W..  82.1X)  feet  thence  S.  OO'llOO* 
W..  34.059  80  feet  thence  S.  25'2700'  E.. 
1.259.90  feet  thence  S.  OO'OB'OO'  W..  35.617  00 
feel  lo  Ihe  point  and  place  of  t)eginninjt 
Containing  54.843  44  acres,  more  or  less,  a^ 
shown  on  a  plal  prrpared  h\  Cipriano 
Martinez  dated  February  7. 1985  and  entitled 
Plat  showing  the  lands  of  The  Theis 
Company"  within  Ihe  Tierra  Amarilla  Grant, 
Rio  Arriba  County.  New  Mexico: 
Subject  To.  Less  and  Excepting  Therefrom 

(1)  That  certain  parcel  of  land  known  as 
Iron  Springs  Vega,  containing  about  91  4 
acres,  more  or  less,  as  set  forth  in  Deed  from 
Charles  C  Catron  to  Chama  Valley  Land 
Company  dated  June  12. 1909.  recorded  in 
Book  4.  page  119.  records  of  Rio  Arriba 
County.  New  Mexico,  and  any  access  thereto, 
if  any.  tjeing  the  only  exception  within  the 
exterior  boundary'  of  the  property  conveyed 
herein  set  out  in  suid  deed. 

(21  The  subdivision  lots  located  in  El  Vado 
Acres,  sometimes  known  as  Laguan  Vista 
5ul>division  and  as  Canada  Laguna 
Subdivision,  as  shown  on  plat  filed  April  25. 
1932  in  the  OfTtce  of  the  County  Clerk  ijf  Rio 
Arriba  County.  New  Mexico  and  descrit>ed 
on  Quitclaim  Deed  filed  for  the  record  on 
November  6. 1987,  and  recorded  m  Ihe  lond 
records  of  Rio  Amba  County  in  Book  of 
Deeds  158.  pages  78  and  79. 

(3)  Those  cerlain  parcels  of  land  conveyed 
for  highway  purposes  by  stipulated  judfiment 
in  State  Highway  Dpportment  of  New  Mexico 
V.  Theis  Company,  a  parmership  entered 
September  21. 1971,  recorded  in  Misc.  Book 
109A.  pafic  479.  records  of  Rio  Arriba  County. 
New  Mexico. 

(4)  That  certain  part*l  of  land  conveyed  for 
highway  purposes  by  Quilclatm  Deed  from 
Theis  Company,  a  co-partnership  to  State 
Highway  Department  of  New  Mexico  dated 
September  30. 1971.  recorded  in  Misc.  Book 
113.  page  156,  records  of  Rio  Arriba  County. 
New  Mexico. 

Parcel  B~Acguired  by  Quilciatm  Deed 
Recorded  in  Book  158.  Pages  78-79 

The  following  described  real  estate,  and 
improvements  thereon.  lying  and  being 


37356 


Federal  Register  /  Vol    53.  No-  166  /  Monday.  September  26.  1988  /  Notices 


situate  in  the  County  of  Rio  Arriba.  State  of 
New  Mexico: 

The  followins  described  lots  located  in  EJ 
Vddo  Acres,  sometimes  known  as  Laguna 
Vlsla  Subdivision  and  as  Canada  Laguna 
Subdivision,  as  shown  on  plat  filed  April  25, 
1932  in  the  office  of  (he  County  Clerk  of  Rio 
Arnba  County.  New  Mexico, 

Lots  1.  2.  5.  7,  8. 10. 11. 17.  20.  23.  and  26  and 
29.  Block  1;  Lots  1.  2.  4.  to  10  inclusive.  12.  13. 
15.  to  18  inclusive.  27  and  'A  Block  2;  Lots  2 
to  7  inclusive.  13  to  17  inclusive.  20.  26.  27  and 
28.  Block  3:  Lois  1  to  8  inclusive.  Block  4;  Lois 
1  to  10  inclusive.  14  to  17  inclusive  and  19  to 
25  inclusive.  Block  &.  Lots  1  to  5  inclusive  and 
9  to  30  inclusive.  Block  7;  Lots  1  to  6  inclusive, 
a.  9. 10. 12. 13. 17  to  20  inclusive,  and  30. 
Block  8:  Lots  6  to  10  inclusive.  14. 15.  21  and 
24  to  27  inclusive.  Block  9:  Lots  1  to  15 
inclusive,  28.  29.  and  30.  Bfock  12;  Lots  14-18 
inclusive  and  21  to  24  inclusive.  Block  13;  Lots 
28.  29  and  30.  Block  14;  Lol  18.  Block  15. 

Parcel  C— Acquired  by  Mineral  Deed 
Recorded  m  Book  120.  Pages  832-834 
The  following  described  minerals  to-wit: 
The  greater  of  an  undivided  twenty-five 
percent  (25'*}  interest  or  five  Ihoudand  five 
hundred  (5,500)  net  mineral  acres  in  and  to  all 
oil  and  ifas  and  all  other  minerals  owned  by 
Grantor  in.  or  and  under  that  certain  real 
property  situate  in  the  County  of  Rio  Amba. 
State  of  New  Mexico,  more  particularly 
described  in  Exhibit  A  attached  hereto  and 
incorporated  by  reference  herein.  Grantor 
shall  have  the  executive  leading  rights  to  the 
undivided  interest  in  the  oil  and  gas  and  all 
other  minerals  in.  on  and  under  the  real 
property  described  below  as  Exhibit  A  which 
IB  granted  to  Grantee  by  Grantor  by  this 
rrifneral  deed 

E\hibi;  A 

A  tract  of  land  lying  and  being  situate- 
within  the  Tierra  Amarilla  Grant  in  Rio 
Amba  County,  New  Mexico  and  being  mors 
particularly  described  as  follows,  to  wit: 

Beginning  at  the  southwest  comer  of  the 
tr.ict  bearing  described  which  point  is  on  the 
vn.-s'erly  boundary  of  the  Tierra  Amrailla 
Grant  and  is  marked  by  a  stone  marked  with 
a  cross  on  top  and  the  letters  TG"  on  the 
East  the  bears  S.  0  08'  W..  369  70  feet  to  the 
Twenty-Four  (24)  mile  post  on  the  west 
boundary  of  the  Tierra  .-Vmanlla  Grant 
marked  by  a  brass  cap.  From  said  point  of 
beginning  fhence  S,   00  00*  E  .  17,71]  lo  feet; 
:hence  N  00  00  rw"  E.,  18,222,20  feet,  ihence  S, 
90'0000'  E.,  iq.077,?o  feel,  thence  S  OO'OO  00* 
W    3.201  10  feet;  thence  S.  90*00  00*  E.. 
31  677  30feef;  thence  N  03°O4  00*  W.  5.762,20 
feet,  thence  \   28*39  00'  E..  8,910  IXI  feet; 
•h^nce  N  00*39  00*  E..  791  00  feet.  Ihence  N, 
>i  :-li>l*  E,,  ^.^encB  N   06*24  00*  E..  2.449  20 
:-e'   thence  S  90=0000*  W  ,  2,428,90  feel. 
th-fnce  N   3r'52  00*  W..  10  584  feet,  thence  N 
90-QOOO-  W  .  21  000,X  feel.  lhenc:e  N, 
4fJ'420O'  W  ,  1,424  feet,  thence  N  90'00'00* 
W  ,  7  571  40  feet,  thence  N  48*1800'  W  , 
:.440  50  fee!,  thence  N.  69'00  00*  W  .  2.448-60 
feet   thent.e  N   "0*;:5  00*  VV  .  1,924  50  feet; 
Ihence  N  90*00  00*  W  .  10,060  00  feet:  Ihence 
\   38*0e  no*  W.  645  00  feet;  thence  N. 
61*03  00-  W  ,  1  071  OO  feet,  Ihence  N 
31-21  00-  W  .  5.894.30  fee!;  thence  N 
12'54  00*  W  .  1.536.00  feet;  thence  N 
23*3800*  W,.  8.090.60  feet;  thence  N. 


16*45  00'  E„  1.160.00  feet;  thence  N,  Ofl'1500' 
E..  303.00  feet;  thence  N.  OS'OO'OO*  W  .  790  00 
feet;  thence  N,  20'4500*  W.,  53500  feet; 
thence  N.  33'55'00'  W..  957.00  feet;  thence  N 
22*4500'  W  .  1,611.00  feet;  Ihence  N. 
61'0500'  E..  1.403  00  feet;  thence  N  27'1500* 
W..  1.105.00  feet;  Ihence  N.  37'0000'  W,. 
1.375.00  feet;  thence  N.  66*4500'  W.,  923  00 
feet;  thence  N.  85*5500'  W,.  275.00  feet; 
thence  N  65*00  00*  W..  80200  feet;  thence  N, 
36*55  00'  W..  1.334.00  feel;  thence  N. 
41*45  00'  W,.  1.170.00  feel;  thence  N. 
66*50  00'  W  ,  290,00  feel;  thence  N.  70*1000* 
W  .  1.510  00  feet;  thence  N,  70'55'00'  W.. 
2.860.00  feet;  thence  N  55'55'00'  W..  2.84100 
feet;  thence  N  90*00'00'  W..  82.00  feel:  thence 
S  OO'll  00*  W..  34.05980  feet;  ihence  S. 
25*27  00'  E..  1.259.90  feet:  thence  S,  OO'oe  00' 
W  .  35.617  00  feet  lo  the  point  and  plat;c  of 
beginning.  Containing  54.843.44  acres,  more 
or  less  as  shown  on  a  plat  prepared  by 
Cipnano  Martinez  entitled  Plat  showing  the 
land  of  the  "The  Theis  company"  within  ihe 
Tierra  Amarilla  Grant.  Rio  Arriba  County. 
New  Mexico. 

The  above  described  parcels  are 
subject  to  all  valid  rights,  reservations, 
rights-Qf-way.  exceptions  and  easements 
of  record.  The  notice  is  pubhshed 
pursuant  to  authority  delegated  by  the 
Secretary  of  the  Interior  to  Ihe  Assistant 
Secretary— Indian  Affairs  at  209  DM  8.1 
W.P.  RagMlale. 

A  ctwg  Assistant  Secretary.  Indiam  Affiars. 
[FR  Doc  88-21928  Filed  9-23-68:  8:45  am] 
BIUJMO  COM  O1&-02-M 


Proclamation  of  Certain  Lands  as  Part 
of  ttw  Jlcaritia  Apache  Reservation 

Sepfi>mber  1,  lytta, 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  of  reservation 

proclamation. 

summary:  By  proclamation  Issued  on 
Sept.  1,  1988.  pursuant  to  authority 
provided  in  section  7  of  the  Act  of  June 
18.  1984  (48  Slat  984;  25  US  C.  467).  the 
following  described  lands,  known 
locally  as  the  El  Poso  Ranch,  and 
located  in  Rio  Arnba  County,  New 
Mexico,  were  added  lo  and  made  a  pari 
of  the  licarilla  Apache  Indian 
Reservation. 

Parcel  ,A— .\cquir«d  by  Warrantv  D«Bd 
Recorded  m  Book  149.  Paget  953-963 

Certain  real  estate  containing  twenty-six 
thousand  eight  hundred  ninety-etght  and 
eight  one  hundredths  (26.898.08)  dcres.  more 
or  less;  as  described  in  the  Dependent 
Resurvey  and  Survey  of  Ihe  El  Poso  Ranch 
Tract,  accepted  by  the  United  States 
Department  of  the  Interior.  Bureau  of  Land 
Management  on  June  4. 1984.  and  recorded  in 
the  Rio  Arriba  County  records,  at  Book  149, 
page  958-963;  excepting  therefrom  all 
Bubdivisions  as  shown  on  the  Dependent 
Resurvey  of  El  Poso  Ranch  showing  alt 


subdivisions  and  acreage  thereof  filed  in  (he 
Records  of  the  County  Clerk  of  Rio  Arriba 
County,  New  Mexico  Book  E-132,  Page  1112. 
dated  January  13. 1982.  consisting  of  718.748 
acres,  more  or  less,  and  further  excepting  and 
excluding  therefrom  that  certain  tract 
beginning  at  AP  41.  on  the  east  boundary  of 
the  El  Poso  Ranch  Tract  within  the  Tierra 
Amarilla  Grant;  Ihence.  N,  r48'  W-.  135,112 
chains  distance  to  AP42;  thence,  S,  0*02':  E.. 
132.930  chains  distance  to  rebar.  W  inch 
diameter  wilh  a  plastic  cap  marked  AGV 
LS5221.  Ihence.  S.  62'35'  E..  4.60  chains  to  AP 
41.  the  point  of  beginning,  containing  twenty 
seven  and  thirteen  hundredths  (27  13)  acres. 
more  or  less;  including  an  undivided  twenty- 
five  percent  (ZS't)  non-executive  mineral 
interest  in  and  to  all  oil  and  gas  and  all 
minerals  in.  on  and  under  the  approximately 
twenty-sbt  thousand  eight  hundred  ninety- 
eight  and  eight  one  hundredths  (26.898.08) 
acres,  as  more  particularly  described  above, 
but  excepting  all  minerals  in.  on  and  under 
the  subdivisions  described  above,  the  tract 
containing  27.13  acres,  more  or  less, 
described  above,  and  the  "Cooper-Neel'  tract 
more  particulariy  described  below. 

CooperlVetfl  Tract 

All  that  certain  portion  of  the  Tierra 
Amarilla  Grant.  Rio  Amba  County.  Stale  of 
New  Mexico,  described  as  follows,  to-wit; 

Bc^ginning  at  a  point  on  the  West  Iwundary 
line  of  the  said  Tierra  Amarilla  Grant.  4.622.4 
feet  Northerly  from  ihe  Southwest  comer 
thereof,  an  old  crossmark  scribed  on  lop  of 
sandstone  ledge  at  southerly  edge  of  high 
mesa,  also  marked  "S.W.C.A.E.M.B."  and 
running:  thence  South  48  degrees  13  minutes 
Eaal  710  feel,  a  large  boulder  on  a  protruding 
point  of  said  mesa  marked  '1-A-E.M.B."  on 
top: 

Thence  South  77  degrees  24  minutes  east 
193  feet  to  Ihe  Southeast  comer  of  the  tract  of 
E^-  Biggs,  a  ledge  rock  on  the  edge  of  said 
mesa,  marked  I.5.E.C.A.E.M.B.,"  whence  a 
pine  18  inches  diameter,  blazed  and  scribed 
"S.T.A.S.E.CB.N.B."  bears  North  4  degrees  30 
minutes  East  19.9  feet: 

Thence  North  40  degrees  14  minutes  east 
8,499  feel;  a  sandstone  30"x30"  on  edge  of 
said  mesa  and  marked  "LA  5  EMB"  on  top 
whence  a  spruce  10  inches  diameter  blazed 
on  marked  "B  T,A. '  bears  South  63  degrees 
20  minutes  East  12  feet: 

Thence  North  35  degrees  41  minutes  East 
1.190  feet  to  ledge  rock  on  edge  of  said  mesa, 
Marked  "1-A.  6  E-M  B.".  thence  North  33 
degrees  16  minutes  east  595  feet  lo  a  ledge 
rock  on  edge  of  said  mesa  marked  "A-7 
E..M,B.'  Thence  North  12  degrees  31  minules 
East  1.490  feet  to  a  point  on  Ihe  South  line  of 
a  tract  designated  as  'Tract  No.  1"  and 
formerly  deeded  to  one  E.M..  Biggs  by  the 
Arlington  Land  Co.,  herein  mentioned  a 
sandstone  8*"k12"x24"  on  the  edge  of  said 
mesa  and  marked  "N.E.C.A.E.M.B  "  on  south 
side  and  "E.M  B."  on  north  side,  whence  a 
pipe  18  inches  diameter,  blazed  and  marked 
■•A.T.N.E.C.A.E.M.B."  bears  South  51  degrees 
40  minules  West  20.7  feet;  thence  coincident 
with  the  South  line  of  said  Biggs  Tract  North 
59  degrees  22  minutes  East  15.258.5  feet  to  the 
center  line  of  Ihe  Chama  River 
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Thence  Southerly  and  easterly  following 
Ihe  meanders  of  ihe  center  line  of  said  River 
a  distance  of  2.73  miles,  more  or  less  to  a 
point  due  east  on  the  Southwest  comer  of 
said  Grant, 

Thence  West  coincident  with  the  south  line 
of  said  grant,  as  the  same  is  marked  by  mile 
posts.  28.512  feel  to  Ihe  Southwest  comer  of 
Ihe  Tierra  Amarilla  Grant  as  foresaid,  pile  of 
atones,  one  of  which  is  marked  T.A.S.M 
Cor."  whence  a  high  bluff  bears  north  39 
degrees  West  the  south  end  of  a  prominent 
mosa  bears  North  31  degrees  30  minutes  East, 
and  running  thence,  coincident  with  the  West 
line  of  said  grant.  North  4.622-4  feet  to  the 
point  of  beginning,  containing  6,475  acres, 
more  or  less,  magnetic  variations  14  degrees. 
10  minutes  East  during  March  1913. 

Excepting  and  excluding  from  the  main 
tract  described  above  the  following  described 
tract  containing  160  acres,  more  or  less,  to 

wit: 

Beginning  at  the  Northeast  comer  of  said 
main  tract  of  land,  lhenr.e  West  700,  thence 
South  2.000  feel,  ihence  South  22  degrees 
EAst  5.110  feet;  thence  EUist  BOO  feet  lo  a  point 
on  the  meander  of  Ihe  center  line  of  Ihe  said 
center  line  of  Chama  River  northwesterly  to 
the  point  of  beginning. 

Excepting  also  564  acres,  more  or  less, 
together  with  certain  rights-of-way.  eta.  as 
more  fully  described  and  set  forth  in  thai 
cerlxin  deed  dated  November  6. 1930,  in 
which  Armwell  L  Cooper  and  Blanche  D. 
Cooper,  his  wife  and  Ellison  A  Neel  and 
Serena  S-  Neel.  his  wife,  conveyed  lo  Middle 
Rio  Grande  Conservancy  District  the  above 
acreage  and  righta-of-way,  etc.,  and  which 
deed  was  filed  for  record  Febmary  10. 1931, 
in  Ihe  Office  of  the  County  Clerk  of  Rio 
Arriba  Counly,  New  Mexico  and  was 
rerorded  in  Book  25.  at  page  202.  on  the  isctnic 
d.iy. 

Net  acreage  covered  in  6.263.6  acres,  more 
or  less. 

Subject  to  a  righi-of-wny  for  railway  100 
feet  wide  acres  said  tract  of  land  as  shown 
be  deed  lo  the  New  Mexico  Lumber 
Company. 

Subject  also  lo  those  certain  nghl-of-way 
reserxalions  contained  in  that  certain  deed 
from  the  Arlington  l^nd  Company  to  R.f. 
Martin  and  |.N-  Borders,  dated  April  1919, 
which  said  deed  Is  recorded  in  Book  21-A 
pages  377-576,  of  the  Records  of  Rio  Arriba 
County.  New  Mexico. 

SUBJECT,  also  lo  that  certain  Partial 
[udgment  entered  in  this  cause,  wherein  the 
defendants,  Helen  W.  Benedict.  Leland  A. 
Stonwell  (Now  Succeeded  as  Tru.slee  by 
Edward  F.  McCec]  and  United  States  Trust 
Company  of  New  York.  Trustees  under  the 
last  !VilI  and  Testament  of  lohn  F.  Andrus, 
Deceased  and  ad|udgr-d  to  be  the  owners  of 
Ihc  minerals  in  and  under  Ihiil  tract  known  ;i!i 
the  Cooper-Neel  Tract. 

Parcel  B— Acquired  by  Warranty  Deed 
Recorded  In  Book  149,  Pages  964-866 

Bejfin  ai  a  point  on  the  northerly  right-of- 
way  line  of  l.aguna  Vista  Drive,  from  which 
Comer  68  of  the  Middle  Rio  Grande 
ConservHnc>'  District's  El  Vado  ReBer\-ulr 
Site,  us  shown  on  the  plat  of  some  tiled 
February  15. 1956  at  page  im  of  Plat  Book  of 
Rio  Arriba  Counly.  New  Mexico,  bearn  S  55' 


01  E  2,  016,6?  feet  distant;  ihence  N  36'  53'  E. 
along  said  northerly  line.  422.32  feel;  thence. 
northeasterly,  along  said  northerly  line  and  a 
curve  lo  the  right  (R-3e2-95  feet.  Central 
Angle  32"  58*.  cord  N  53'  22"  E  205.96  feel). 
208.63  feet;  thence  northerly,  along  a  curve  tu 
the  left  (R-28  75)  feet.  Central  Angle-120"12' 
cord-N  9*45'  E  49  85  feet).  60.31  feel  to  a  point 
on  the  westerly  right-of-way  line  of  the 
Lakeshore  Drive;  thence,  N  50*21 'W.  along 
said  westerly  line.  526  feel:  thence  westerly 
along  a  curve  to  the  left  (R-8e.96  feet.  Central 
Angle-  59'24'.  cord-N  80*03'  W  88.15  feet). 
92.23  feet  to  a  point  on  the  southerly  right-of- 
way  line  of  Mesa  View  Road:  tlWnce  S  70*  15 
W,  along  said  southerly  line.  270.28  feet; 
thence  S  16'  35'  E  833.78  feet  to  the  point  and 
place  of  beginning,  and  being  the  same  land 
described  in  a  Deed  William  A.  Maddox  and 
wife.  Frances  Maddox  to  Amarillo  National 
Bank  of  Amarillo.  Texas  and  W.V.  Maddox. 
Trustees,  on  page  twelve  (12)  of  Exhibit  "A" 
of  said  Deed,  and  said  Deed  being  recorded 
in  Book  107  pages  307-325  of  Deed  Records  of 
Rio  Arriba  County.  New  Mexico.  Conveyance 
is  made  subject  lo  any  leases,  public  right-of- 
way  or  easenienlB  on  said  described  land. 
Tract  contains  10.17  acres  more  or  less, 
including  an  undi\ided  twenty-five  percent 
(25'V)  non-executive  mineral  inlerest  in  and  to 
all  oil  and  gas  and  all  other  minerals  in.  on 
and  under  said  tract 

The  above  described  parcels  contain 
26.421.36  acres,  more  or  less,  which  are 
subject  to  all  valid  rights,  reservations,  right- 
of-way  and  casements  of  record. 

This  notice  is  published  in  the 
exercise  of  authority  delegated  by  Ihe 
Secretary  of  the  Inlerior  lo  the  Assistant 
Secretary — Indian  Affairs  by  209  DM 
8.1. 

W.P.  Ragsdale, 

Acting  Assistant  Secretary.  Indian  Affairs. 
[FR  Doc.  88-21925  Filed  9-23-88;  845  am) 

aiUJMG  CODE  431(Hn-M 


Proclamation  of  Certain  Lands  as  Part 
of  the  Reservation  of  the  Pueblo  ot 
Acoma 

September  1. 1988. 

AGENCV:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  reservation 

proclamation. 

This  notice  is  published  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Scnrelary— Indian  Affairs  by  209  DM 
81 

summary:  On  September  1. 1988.  by 
proclamation  issued  pursuant  to 
authority  contained  in  section  7  of  Ihe 
Acl  of  June  18. 1934  (48  Stat.  984;  25 
U.S.C  467).  the  following-described 
lund^  known  locally  as  the  Los  Cerritos 
Tnicls.  and  located  in  Cibola  County. 
New  Mexico,  were  added  to  and  made  a 
part  of  the  Pueblo  of  Acoma  Indian 
Reservation. 


Parcel  A 

A  trad  of  land  situated  in  Section  22.  T  10 
N.,  R  7  W  .  NM-P.M.  within  the  Cubero  Und 
Grant,  Cibola  Counly,  New  Mexico,  more 
particularly  described  as  follows; 

From  the  point  of  beginning,  being  iht- 
northeast  comer  of  said  tract,  the  northeast 
comer  of  section  22.  a  marked  stone,  bears  N 
3g'28'S3'  E.  and  Is  898.70  feel  distant;  then 
from  said  point  of  beginning.  S  4'10'O4'  E 
and  2345.20  feet  along  the  westerly  right-of- 
way  of  Road  «32  of  Acomitu;  then  N. 
88*1515"  W.  and  208.69  feet;  then  S,  4*25'33- 
E.  and  20578  feet;  then  S,  fl»  03 59"  E.  and 
207.83  feet  lo  a  point  on  said  westerly  right- 
of-way:  then  5  4'1004'  E-  and  26?56"feGt 
along  said  right-of-way:  then  along  a  curve  u( 
radius  1481.40  feet  and  to  the  left,  an  arc 
distance  of  357,66  feel,  along  said  right-o! 
way;  then  S.  18'0000'  E.  and  19.72 feet  uU-nK 
said  right-of-way;  then  along  a  curx'e  of 
radius  1360. 58  feel  and  lo  the  right,  an  arc 
distance  of  464.64  feet  along  said  right-of- 
way.  Ihen  S.  2'24'32'  W  and  276.69  feel  alunj- 
said  right-of-way  and  to  a  point  on  ihc 
northerly  right-of-way  of  Interslale  40;  iben  S, 
a5'49 34'  W.  and 50509 feet  along  said 
oorlherly  right-of-way  of  1-40;  then  N. 
20*14"18*  E.  and  99.53'  feet;  then  N,  76'34'5r 
W.  and  802.94  feet;  then  N.  0*26  22'  E  and 
429.94  feet  then  N.  76^2846'  W.  and  1«12-B7 
feel;  then  N.  O'33'IO'  E.  and  Z7:3,09  feel  to  ii 
pcini  on  Iht  southerly  righl-of-way  of  U.S 
Highway  60.  iben  N  «6'S3  5T  E-  and  2556  47 
feel  lo  the  point  and  place  of  beginning,  and 
containing  an  area  of  203.6223  acres  more  vr 
less. 

Parcels 

A  trad  of  land  situated  within  Section  22 
und  Section  27.  T.  10  N..  R-  7  W..  N.M.PW. 
Cibola  County.  New  Mexico,  and  being  more 
particularly  described  as  follows; 

From  the  point  of  beginning,  being  the 
Boulhwesl  comer  of  suid  tract,  Ihe  one  mile 
post  on  the  North  boundary  of  the  Acoma 
Pueblo  Grant  bears  S.  63*43  51"  W,  and  ts 
1393,87  feet  distant-  Then  from  the  above  sjid 
prjint  of  beginning,  N.  00*10'19'  E,  a  distance 
of  317.26  feel;  then  EAST  a  distance  of  19273 
feel;  then  N  09'53  04'  E- a  distance  of  27653 
feet;  then  S  80*03  03'  E  a  distance  of  289.27 
feet;  then  S.  01'13  01'  W.  along  Ihe  Westerly 
right-of-way  line  of  the  Road  =32  to  Acomita 
a  distance  of  1.36  feet  to  a  point  of  curve; 
then  along  the  said  right-of-way  line,  and 
along  a  cur^-e  of  radius  2823-99  feet  an  urc 
length  of  544.23  feel;  then  N  89'50  30*  W  a 
distance  of  462  29  feel  to  the  point  and  place 
of  beginning,  and  conliiining  an  area  of  5.2351* 
acres,  more  or  less- 

Parcel  C 

A  tract  of  land  situaled  wlth:n  the 
northeast  quarter  of  Section  27.  T.  10  N..  R.  7 
W..  NMP.M..  Cibola  County,  New  Mexico, 
and  being  more  particularly  described  as 
follows: 

From  the  point  of  beginning  being  the 
southwest  comer  of  said  trad,  the  one  mile 
post  on  ihe  North  boundary  of  the  Acoma 
Pueblo  Cram  bears  N.  84*41  41*  W..  and  is 
1256.46  feel  distant.  Then  from  the  above  said 
poini  of  beginning  N.  00'10'19'  E.,  635.28  feet, 
then  S.  89*55  29*  E-.  439.4B  feel:  llien  along  lh( 
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Westprlv  n«ht-of  way  line  of  Rnad  =32  to 
Acomiia.  along  a  cun,e  of  radius  2823.99  feet 
an  arc  lengih  of  702.18  feet;  then  No.  B4'4J  41* 
W.  a  distance  of  185.37  feet  to  the  point  and 
place  of  beginning,  and  containing  an  area  of 
4.6909  acres,  more  or  less. 

Parcel  O 

A  tract  of  land  situated  in  the  Northwest 
quarter  of  Section  26  and  Noilheast  quarter 
of  Sec'ion  27,  T  10  N..  R  7  W  .  N.M.P  M.. 
Cibola  County.  \>w  Mexico,  and  being  more 
prfrticulariy  descnhed  as  follows: 

From  the  pomt  of  beginning,  being  the 
southeast  comer  jf  said  tract,  the  ^  mile 
post  on  the  North  bound^iry  of  The  Aroma 
Piipblo  Grant  bears  S.  84"41  4:'  E.,  ar^a^ 
450  98  feet  distant.  Then  from  'he  ^wLvd 
p-i;nf  of  beumnins  \  M"41  41'  W  a  df^me 
■:A  555  46  feet:  th^n  along  the  Easterly  nghl-of- 
way  iine  of  the  Road  =32  to  Ar.omitd.  along  a 
cun.e  of  radius  Z903  99  feet  an  arc  len«th  of 
8J0  58feet.  then  E/\ST  a  distance  of  95.38 
feet,  then  SOLTTi  a  distance  of  555.02  feet; 
then  EAST  a  distance  of  280  00  feet:  then 
SOUTH  d  distance  of  275  00  feet  to  the  point 
and  place  of  beginning,  and  containing  an 
area  of  5.8746  acri?s.  more  or  less. 

Parcel  E 

.A  tract  of  land  situated  in  the  Southeast 
quarter  of  Section  22  and  the  Southwest 
quarter  of  Section  23.  T  10  N,  R.  7  W.. 
N  MPM..  within  the  Cubero  Land  Grant, 
Cibola  County.  New  Mexico,  and  being  mare 
particularly  desr.nhed  aa  follows; 

From  the  point  of  beginning,  the  Northwest 
comer  of  Section  23,  a  marked  stone,  bears  N. 
8'36  2T  W  and  is  3707,25  feet  distant:  then 
from  said  point  of  begmning  S,  0'20'23'  W. 
■ind  10f>5.78  feel  to  a  pomt  on  the  northerly 
ngh!  iif-way  of  Interstate  4a  then  N.  82*00  23* 
VV  dnd  713.10  feel  along  Mid  right-of-way  to 
a  point  on  the  easterly  nght-of-way  of  Road 
=32  to  .Acomita.  then  N.  2'24'32'  E.  and 
2''6  36  feet  alor.g  said  easterly  nght-of-way: 
:hen  along  a  ciin.'e  of  radius  1440.58  feet  and 
•o  t.^e  left,  an  arc  distance  of  513  14  feet, 
a.ona  said  nghr-of  way  then  N,  la'OOOO"  W. 
and  IQ-'Z  feel  along  aaid  nght-of  way  then 
a.ong  a  curve  of  .-adiua  1401  49  fee!  and  to  the 
r.ght,  f»n  arc  distance  of  173,84  feet,  along 
said  righl-of  way  then  S.  89" 50  39"  E.  and 
61955  feet  to  the  point  and  place  of 
bpginning.  and  contammg  an  area  of  16.9816 
acres,  more  or  less. 

The  above-dfscribed  parcels  contain 
236,41  acres,  more  or  less,  which  are 
subiect  to  ail  valid  rights,  reservations, 
rights-of-way.  and  easements  of  record. 
W  P  Rag«date. 

Aci:rg  Assistant  Secretary:  Indian  Affairs. 
IFR  Doc  *iri-:i92^  Filed  9-23-68:  S:45  am| 
BILLIMG  COOC  43T(M)3-H 


Pueblo  of  Laguna,  NM;  Procrafming 
Certain  Lands  as  Part  of  the 
Reservation 

AGENCY:  Bureau  af  Indian  Affairs. 

Inlenor. 

ACTION:  Notice  of  reservation 

proclamation. 


SUMMARY:  By  proclamation  issued  on 
September  I.  1988.  pursuant  to  authority 
provided  in  section  7  of  the  Act  of  )une 
18.  1934  (4tt  Stat-  984:  3S  U.S.C  467).  the 
foilowmg  described  lands,  known 
locally  aa  the  Harrington  Ranch  and 
located  in  Cibola  and  Valencia 
Counties.  New  Mexico,  were  added  lo 
and  made  a  part  of  the  Pueblo  of  Laguna 
Indian  Reservation.  New  Mexico 

New  Mexico  Principal  .Meridian 


'.  Range  3  West 


Township  7t 

Section  3  All 
Section  5  Ali 

Section  7  All 
Section  9  All 
Section  15  All 
Section  17  All 
Section  19  All 
Section  21  All 
Section  27  AJ! 
Section  29  Alt 
Section  31  All 
Section  33  AH 


Township  7  NorUi.  Range  4  West 

Section  1  All 

Section  2  Lots  2.  3.  S/2  NE/4.  W/2  SE/4.  E/2 

SW/4  SW/4.  SW/4  SE/4  .NW/4 
Section  3  All 
Section  4  SW/4 
Section  5  All 
Section  6  Lota  1.  2.  3.  4.  5.  6.  7,  S/2  NE/4.  SE/4 

NW/4.  E/2  SW/4.  SE/4 
Section  7  All 
Section  9  All 
Section  10  N/2 
Section  11  All 
Section  13  All 
Section  14  N/2  f^/4 
Section  15  All 
Section  17  All 
Section  19  -MI 
Section  21  All 
Section  23  All 
Section  25  All 
Section  27  All 
Section  29  All 
Section  31  All 
Section  33  All 
Section  35  All 

The  above  described  parcels  contain 
20.723.17  acres,  more  or  less,  which  are 
subject  to  all  valid  rights,  reservations, 
rights-of-way,  and  easements  of  record. 

This  notice  is  published  in  the 
exeixise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary.  Indian  Affairs  by  209  DM  8.1. 
W.P.  Ragsdale, 

Acting  Assistant  Secretary,  Indian  Affairs. 
[FR  Doc.  68-21928  Filed  *-23~88:  ft4S  am] 
BILUNQ  COOC  43I0~^.M 


Bureau  of  Land  Management 

[NV-930-oe-4212-lli  N-48797.  et  al-l 

Battle  Mountain  District;  Tonopah 
Resource  Area;  Realty  Action;  Nye 
County.  NV 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Realty  Action;  Classification  of 

Federal  Lands  for  lease  or  sale  for 

recreation  and  public  purposes  in  Nye 

County.  Nevada. 

SUMMARY:  In  response  to  an  application 
from  Nye  County.  Nevada,  for  a 
shooting  range,  the  following  described 
lands  have  been  examined  and  found  lo 
be  suitable  for  lease  or  Siile  under  the 
authority  of  the  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.C. 
869,  eL  seq.f- 

Mount  DUblo  Meridan 

T.  12  S..  R,  4fi  F  , 

sec.  33.  W'^E'.'a.  EVaW'/i; 

A  parcel  of  land  containing  320  acres. 

These  lands  are  not  required  for  any 
Federal  purpose.  Disposal  is  consistent 
with  the  Bureau's  planning  for  this  areas 
and  would  be  in  the  public  interest. 

The  lands  described  in  this  notice 
meet  the  criteria  for  classification  set 
forth  m  43  CFR  2410.1-2  and  24304. 
They  will  not  be  offered  for  lease  or  sale 
until  classification  becomes  efTective. 

The  patent,  if  issued,  would  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  contrucled  by  the  authority 
of  the  United  States  pursuant  to  the  Act 
of  August  30.  189(1.  (43  US.C.  941- 

2.  All  mineral  deposits  in  the  lands  so 
patented,  and  to  the  United  States,  or 
persons  authorized  by  it.  the  right  to 
prospect  for.  mine,  and  remove  such 
deposits  from  the  same  under  applicable 
law. 

and  would  be  subject  to: 

1.  The  provisions  of  the  Recreation 
and  Public  Purposes  Act  and  to  alt 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  All  valid  existing  rights  documented 
on  the  official  land  records  at  the  time  of 
patent  issuance. 

3.  Any  other  reservations  the 
Authorized  Officer.  BLM.  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Upon  publication  of  this  Notice  in  the 
Federal  Register,  the  above  described 
public  lands  will  be  segregated  from  all 
forms  of  appropriation  under  the  public 
land  laws,  'ncluding  locations  under  the 
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mining  laws,  except  as  lo  applications 
under  the  mineral  leasmg  laws  and 
application  under  the  Recreation  and 
Public  Purposes  Act.  The  segregative 
effect  will  end  upon  issuance  of  paleni 
or  as  specified  in  an  opening  order  to  he 
published  in  the  Federal  Register 

For  a  period  of  45  days  from  ihu  ildie 
of  publication  of  this  notice  in  the 
Federal  Re^ster,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Bureau  of  Land  Management. 
P.O.  Box  1420.  Battle  Mountain.  Nevada 
B9820.  Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  of  the  lands  described  in 
this  Notice  will  become  effective  BO 
days  from  the  dale  of  publication  in  the 
Federal  Register. 

Diiled:  September  6. 1988. 
Michael  C  Mitchel, 
Acting  for  the  District  Manager,  Battle 
Mountain  District 

|FR  Doc  8fl-21923  Filed  »-2»-88;  8:45  am| 
IBH.UNG  COOe  431CMC-M 


|UT-020-0e-4410-12) 

Salt  Lake  District;  Proposed  Resource 
Management  Plan  and  Final 
Environmental  Impact  Statement  for 
Pony  Express  Resource  Area.  UT 

AGENCY:  Bureau  of  Land  Management. 

Inlnnor. 

ACTION:  Notice  of  availability  of 

Proposed  Resource  Management  Plan 

and  Final  Environmental  Impact 

Statement. 

SUMMARY:  Pursuant  lo  section  202(0  of 
the  Federal  Land  Policy  and 
Mnnagenu-nt  Act  (FLPMA)  and  section 
10312)(C)  of  the  National  Environmental 
Policy  Act  (NEPA),  the  Bureau  of  Land 
Management  (BLM)  has  prepared  a 
proposed  Resource  M.inagemont  Plan 
(RMP)  and  final  Environmental  Impact 
Slatcmenl  (EIS}  for  the  Pony  Express 
Resource  Area.  Utah. 

The  proposed  RMP  and  final  EIS  is 
published  in  an  abbreviated  format  and 
is  designed  to  be  used  with  the  Draft 


RMP/EIS  published  in  May  1988.  This 
proposed  RMP  and  final  EIS  when 
combined  with  the  Draft  EIS  describe 
and  analyze  four  alternatives  for 
management  of  public  lands  and 
resources  in  Sail  Lake.  Tooele,  and  Utah 
Counties.  The  proposed  plan  is 
patterned  after  Alternative  2.  It  focuses 
on  resolving  three  planning  issues  but 
also  addresses  all  resource  programs. 
When  the  Resource  Management  Plan 
becomes  final,  it  will  provide  a 
comprehensive  management  framework 
for  the  public  lands  and  resources  in 
Salt  l^kc.  Tooele,  and  Utah  Counties. 
Three  areas  would  be  designated  as 
areas  of  critical  environmental  concern 
(ACECs).  These  areas  and  the  resource- 
use  limitations  associated  with  each  are 
identified  as  follows: 


ACEC 


Horseshoe  Springs 
(760  acres) 


r«kKth  Deep  Oeeh 
Mts  (2B.260  acres) 


North  Stansbuv 
Mts.  (10,000  aces) 


urmied  ORV  Designatios 

Seasonal  Closures  for  Cruoal  Habrtals... 

Avotdartce  Areas  lor  TransVUtiMy  Comdors-,.... : 

No  Harvest  of  Saw  Timber  or  Pirtyon  Pine  except  for  Management  Purposes... 

Visual  Resources         — . 

onavapiatue  tof  Own^wst*!?  Adjustmenls-.- < — — ..— .^. 

f^iuKj  Mine'ai  Lfasi^  Caiegorv —  _- . 1^.- — 

Oranng  S^-stems  Use  Restnctions ._...„„...„ — «... 


)( 
X 
X 

Class  IV 
X 

Cats 
X 


X 
X 
X 

X 

Class  II  &  III 

X 

CM.3 


X 
Cats 


FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  Oak.s.  Team  Leader.  Salt  Lake 

District  Office.  2370  South  2300  West, 

Salt  Lake  City,  Utah  84119.  (801]  524- 

5453. 

SUPPLEMENTARY  INFORMATION:  The 

propoRti'd  RMP  will  W  approved  no 
earlier  than  thirty  days  after  publication 
in  the  Federal  Register  of  the 
Environmental  Protection  Agency's 
notice  of  filing.  Approval  will  be 
withheld  on  any  portion  of  the  plan 
protested  until  final  action  has  been 
completed  on  such  protest.  Protests  must 
conform  to  the  requirements  of  43  CFR 
1610.5-2  and  be  filed  with  the  Director 
of  the  Bureau  of  Land  Management 
within  thirty  days  of  publication  of  the 
notice  of  filing. 
Dean  H.  Zellei. 
Salt  Lake  District  Manager. 
[FR  Doc.  88-21914  Filed  »-Z3-88: 8:45  ami 

eiLLINC.  CODE  4110-DO-M 


INTERSTATE  COMMERCE 

COMMISSION 

1  Docket  No-  AB-290  (Sub-No,  35)1 

Southern  Railway — Carolina  Division 
and  Southern  Railway  Co.; 
Abandonment  and  Discontinuance  of 
Service  in  Lancaster  and  Kershaw 
Counties.  SO 

The  Commission  hns  issued  a 
certificate  authorizing  Southern 
Railway-Carolina  Division  to  abandon, 
and  Southern  Railway  Company  to 
discontinue  service  over,  a  7.4-mile  linf^ 
of  railroad  between  Kershaw  (milepost 
SB-59.4)  and  Westville  Imilepost  SB- 
52,0)  in  Lancaster  and  Kershaw 
Counties.  SC.  The  abandonment 
ceriificate  will  become  effective  30  days 
after  this  publication  unless  the 
Commission  also  finds  that:  (1]  A 
financially  responsible  person  has 
offered  financial  assistance  (through 


subsidy  or  purchase)  to  enable  rail 
ser\'ice  to  be  continued:  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
apphcant  no  later  than  10  days  from 
publication  of  this  notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer:  "Rail 
Section.  AB-OFA,"  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  a.ssistance  for  continued  rail 
sen-'ice  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152. 

Norela  R.  McCee. 

Secretary: 

|KR  Doc.  88-21967  Filed  9-23-88:  8:45  anij 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Order  Pursuant  to 
the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  order  m 
United  States  v.  Akzo  Coatings  -jf^ 
Amenca.  Inc  et  a!..  Civil  Action  No.  88- 
CZ-73748DP.  has  been  lodged  with  the 
Uniled  States  Dtstnct  Court  for  the 
Eastern  Distnct  of  Michigan.  The 
proposed  consent  order  concerns 
cleanup  of  a  hazardous  waste  site 
known  as  the  Rose  Township  site,  which 
IS  locdteH  near  Detroit.  Michigan,  The 
proposed  consent  order  requires 
defendants  to  perform  a  cleanup  at  the 
site 

The  Department  of  |ustice  will  receive 
for  a  period  of  thrity  (30)  days  from  the 
dale  of  this  publication  comments 
relating  to  the  proposed  consent  order, 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  lustice,  Washington.  DC 
20530.  and  should  refer  to  United  States 
V  Akzo  CootWiis  of  Amenca.  Inc.  etal. 
D|  Ref  90-11-2-221 

The  proposed  consent  order  may  be 
examined  at  the  office  of  the  United 
States  Atlomey.  Federal  Building.  231 
West  Lafayette.  Detroit.  Michigan  48226 
and  the  Region  V  Office  of  the 
Environmental  Protection  Agency,  230 
South  Dearborn  Street.  Chicago,  Illinois 
60604  Copies  of  the  consent  order  may 
be  examined  at  the  Environment 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
justice.  Room  1517.  Ninth  Street  and 
Pennsylvania  Aveune,  Washington.  DC 
20530  A  copy  of  the  proposed  consent 
order  may  be  obtained  in  person  or  by 
mail  from  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $10.00 
(10  cents  per  page  reproduction  cost) 
payable  to  the  Treasurer  of  the  United 
States. 

Roger  |.  Marzulla. 

Assistant  Attorney  Cetiemt.  Land  and 
Xatural  Resources  Division. 
(FR  Doc  88-21930  Filed  9-23-^8:  MS  ami 
BtUJ**0  COOE  44l(M)t-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporttng 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

Background 

The  Department  of  Labor,  m  carrying 
out  Its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  pubhsh  a  list  of  the  Agency 
recordkeeping/ reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entnes  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Department 
Clearance  Officer  wiU.  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entr>'  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping /re  porting 
requirement. 

The  title  of  the  recordkeeping 
reporting  requirements. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  lo 
report  or  keep  records 

Whether  small  businesses  or 
organizations  are  affected 

An  estimate  of  the  total  numb^-r  of 
hours  needed  to  comply  with  the 
recordkeepmg/reporting  requirements 
and  the  average  hours  f>er  respondent 

The  number  of  forms  in  the  request  for 
approval,  if  applicable 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

CommeDts  and  Questions 

Copies  of  the  retordk<'ep!ng/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson.  Office  of  Information 
Management.  US  Department  of  Labor. 
200  Constitution  Avenue  NW  .  Room  N- 
1301.  Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
information  and  Regulatory  Affairs. 


Attn:  OMB  Desk  Officer  (BI5/DM/ESA/ 
ETA/OLMS/MSHA/OSHA/PWBA/ 
VETS).  Office  of  Management  and 
Budget.  Room  3208.  Washington.  DC 
20503  (Telephone  (202)  395-^880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeepmg/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  dale. 

New  Collection 

A/me  Safety  and  Health  Administration 

Survey  of  Substance  Abuse  Programs  in 

the  Mining  Industry 
One-time  survey 
Mining  Industry 

4.400  respondents:  15  minutes  per 
response.  1.100  burden  hours 
MSHA  plans  to  conduct  a  study  of  (he 
substance  abuse  programs  in  the  mining 
industry.  Tliis  study  will  provide  the 
Mining  Industry  CommiMee  on 
Substance  Abuse  and  MSHA  with 
specific  information  about  the  number  of 
mine  sites  conducting  substance  abuse 
programs  and  training.  The  information 
collected  will  be  used  to  develop 
policies,  procedures,  and  training 
initiatives  regarding  substance  abuse  in 
the  mining  industry.  The  results  will  be 
reported  to  the  Secretary  of  Labor  for 
inclusion  in  the  report  to  Congress 
mandated  by  the  Drug  Abuse  Act  of 
1966.  Respondents  will  have  the  option 
of  a  written  response  or  reporting  by 
telephone 

Signed  al  Wnshingion.  DC  ihis  20lh  day  uf 
September,  1988 
Terry  OMalley, 

Acting  Departmental  Clearance  Officer. 
(FK  Doc.  88-21666  Filed  9-23-88;  Bi45  am| 

BILLINO  COOC  taiO-43-W 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Privacy  Act  of  1974;  Systems  of 
Records  Publication 

AQENCv:  National  Credit  Union 
Administration  (NCUA). 
AcnON:  Notice  of  publication  of  systems 
of  records. 

summary:  In  accordance  with  5  U.S.C. 

552d(3J(4).  NCUA  publishes  its  Systems 

of  Records  as  currently  maintained  by 

the  Agency. 

address:  National  Credit  Union 

Administration.  1776  G  Street.  NW.. 

Washington.  DC  20456. 

EFFCCTIVE  DATE:  September  28.  19ft8. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roy  De  Loach.  Staff  Attorney.  Office  of 
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General  Counsel  at  the  above  address. 
or  telephone  (202)  357-1030. 
supm.EMEiirrARV  information:  Pursuant 

to  5  i;,S,C  3.'i2a(eH4).  the  National 
Credit  Union  Adminislrntinn  (NCUA), 
hereby  publishes  its  Systems  of  Records 
as  currently  maintained  by  the  Agency. 
These  systems  were  last  published  in 
the  Federal  Register  on  December  30. 
1<181  (46  FR  83141) 

REGULATORY  PROCEDURES 

Rr\i:ii!atory  Flexibility  Act 

NCUA's  Systems  of  Records  notice 
does  not  have  any  impact  on  small 
credit  unions. 

Paperwork  Reduction  A  ct 

NCUA's  Systems  of  Records  does  not 
contain  any  collection  of  information 
requirements. 

Executive  Order  12612 

NCUA's  Systems  of  Records  notice 
does  not  affect  state  regulation  of  credit 
unions- 

By  the  National  Credit  Union 

AdminiBtration  Board  on  September  7. 1988. 
(Stctiun  X  BU  Slat.  Xm7  (3  U.S.C  5S2)) 
Becky  Bakur. 
Secretary  uflhe  Board. 

TABLE  OF  CONTENTS 

List  of  Systems 

1  Employee  Secuhly  Investigatione 
Containing  Adverse  Information.  NCUA. 

2  Grievance  Records.  NCUA. 

3  Payroll  Records  System.  NCUA 

4.  Venfied  Employee  Mailing  List.  NCUA 

5  Travel  Advance  and  Voucher 
Infnrmalion  System.  NCUA. 

6  New  Examiner  Trjiuung  Files,  NCUA 
7.  Region  I  Employee  Development/ 

Corresponiience  Records.  NCUA. 

B.  Region  tl  funpiuyee  Development/ 
Corresponfifn':f  Rt-cords.  NCUA- 

9  Reslon  lit  Employee  IVvelopmenl/ 
Corresp<»ndence  Records.  NCUA. 

10  IlesKXi  IV  Employee  Development/ 
CorreapcHMlcnce  Records.  NCUA 

11  Regtun  V  Empl4»>et  IX'^tliif'in'jiii- 
CorrcHpondpnc^^  Records.  NCHJA. 

12  Remun  VI  Emplo.we  Development/ 
Corresponileoce  Records  NCUA 

13.  &ner(tency  Inforrndlion  (Employee)  Filr 
NCUA. 

14.  Employee  ln|ury  File.  NCUA- 

15.  Invesugative  Reports  Involving  Any 
Crime  or  Suspected  Crime  .\gainsl  a  Credit 
Union.  NaiA. 

16  Freedom  of  Inform«tion  Act  Bills 
Delinquent  30  Days  or  More,  NCUA. 

17.  Acquired  A»ei8  and  Share  Payout 
Record*  System.  NCUA- 

18.  Member  Atcounls.  Credit  Union* 
Closed  for  Involuntary  Liquidation.  NCUA 

19.  Trusteed  Account  Records  System. 
fSiCUA 

20.  Investigation  Files.  NCUA. 

21.  Consumer  Complainls  Against  Federal 
Credit  Unions.  NCUA. 


22-  Ljltsation  Case  Files.  NCUA. 

Note —  See  Appendices  for  general 
"rouiine  uses"  applicattle  lo  each  system  of 
rpcords  afid  for  a  listing  of  the  locations  of 
NCUA  Rc«iona!  Offices. 

NCUA-1 

SYSTEM  NAME: 

Employee  Security  Investigations 
Containing  Adverse  Information,  NCUA 

SVSTEM  LOCATKM: 

Pi^rsnnnel  Office.  National  Credit 
Union  Administration.  1776  G  Street. 
NW..  Washington.  DC  20456. 

CATXGOKtCS  OF  INOfVIOUAlS  COVERED  BV  THE 

SVSTEM: 

NCUA  employees  on  whom  a  routine 
Office  of  Personnel  Management  (OPM) 
security  investigation  has  been 
conducted,  the  results  of  vkrhich  contain 
adverse  information. 

CATEGORtES  Of  RECORDS  IN  THE  SVSTEH: 

Arrest  records  and/or  information  on 
moral  character,  integrity,  or  loyalty  to 
the  United  Stales. 

AUTHORrrV  FOR  MAmTENANCC  OF  THE 

SYSTEIK 

Records  maintained  pursuant  tu  0PM 
requirements.  A  separate  notice  is 
published  because  these  records  arc 
maintained  st^piirnli'ly  lo  provide 
extraordtnary  safeguards  against 
unwarranted  acres?  and  disclosures, 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
TWE  SVSTEM,  MCLUDING  CATEGORIES  OF 
U9EIIS  AMD  THE  PUNPOSCS  OF  SUCH  USES: 

(11  Records  are  reviewed  by  the 
NCUA  Security  Officer,  if  the  n-curds 
are  determined  to  be  of  a  substantive 
nature,  they  are  referred  to  Regional 
Director  for  whatever  action,  if  any.  ia 
deemed  necessary.  (21  Standard  routine 
uses  as  set  forth  in  .Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORIMO. 
RETRIEVWO,  ACCESSWQ.  RrTAIfMMO.  AMD 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper  hard 
copy. 

RETRIEVABtUTV; 

Records  are  indexed  by  name. 

SAFEOUAItDS: 

RtMHirds  afti  maintained  in  a  locked 
file  cabinet  accessible  only  to  the 
Security  Officer  and  his  designated 
assistant. 

RETENTION  AMD  DISPOSAL: 

If  the  investigation  is  favorable  to  the 
employee,  the  record  is  destroyed.  If  the 
investigation  imco^prs  adverse 
information  and  the  employee  is 

terminated,  the  record  is  held  for  two 


years;  if  the  emplo\  ee  is  retained,  the 
record  is  destroyed-  If  the  investigation 
uncovers  severe  adverse  information  the 
record  is  retained  for  two  years  whether 
the  employee  is  retained  cr  terminated- 

SVSTSUI  MAMAOERfS)  AMD  AOOAESS: 

Security  Officer,  Naliondl  Credit 
Union  Administration.  1776  G  Street, 
NW..  Washington.  DC  20456. 

NOTIFICATION  PROCEDURE: 

An  indindual  may  inquire  as  to 
whether  the  system  contains  a  record 
pertaining  to  the  individual  by 
addressing  a  request  in  person  or  by 
mail  to  the  system  manager  listed 
above.  If  there  is  no  record  on  the 
individual,  the  individual  will  be  so 
advised 

RECORD  ACCESS  PfiOCEDUMES: 

Upon  rcqut'St.  the  system  manager 
will  set  forth  the  procedures  for  gaining 
access  to  available  records. 

COMTESTIHG  fWCORD  PROCEDURES: 

Requests  to  amend  or  correct  a  record 
should  be  directed  to  the  system 
manager  listed  above. 

RECORD  SOUnCE  CATEOORICS: 

Office  of  Personnel  Management 
lOPM)  Secunty  Investigations  Index. 
FBI  Headquarters  investigative  files, 
fingerprint  index  of  arrest  records. 
Defense  Central  Index  of  Investigations, 
employers  within  the  last  five  years, 
listed  references,  and  personal 
associates,  school  registrars  and 
responsive  law  enforcement  agencies. 

SYSTEMS  EXEmntD  FROM  CERT  AM 
PROVISIONS  OF  THt  ACT 

In  addition  to  any  exemption  to  which 
this  system  is  subject  by  Notices 
pubhshed  by  or  regulations  promulgdicd 
by  the  OPM,  the  system  is  subject  to  a 
specific  exemption  pursuant  to  5  U.S.C 
552a(k)|.T)  to  the  extent  that  disclosures- 
would  reveal  a  source  who  furnished 
information  under  an  express  promise  of 
confidentiality,  or  prior  to  September  27 
1975,  under  an  express  or  implied 
promise  of  confidentiality 

NCUA-2 

SYSTEM  NAME: 

Grievance  Records,  NCUA. 

SYSTEM  LOCATKm: 

Personnel  Office.  National  Credit 
Union  Administration.  1776  G  Street 

NW..  Washington.  DC  20456. 

CATEGORIES  OF  MDfWNJALS  COVERED  BY  THE 

SYSTEM: 

Current  or  former  Federal  employees 
who  have  submitted  grievances  with 
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\'CLJA  in  dccordance  with  Part  771  of 
the  OPM's  regulations.  These  case  files 
contain  all  documents  related  to  the 
grievance,  including  statements  of 
witnesses,  reports  of  interviews  and 
hearings,  examiners"  findings  and 
recommendations,  a  copy  of  the  original 
and  final  decision  with  related 
correspondence  and  exhibits, 

AUTHORrrv  Fon  maintenance  of  the 
system; 

5  use,  1302,  3301.  dnd  3302,  E,0, 
10577,  3  CFR  1954-1958  Comp..  p.  218; 
E.O,  10987,  3  CFR  1959-1963  Comp  . 

p.   51P 

routine  uses  of  records  maintained  in 

TNE  SYSTEM,  INCLUDING  CATEOOfllES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  InformatiGn  is  used  by  the 
appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order 
where  the  disclosing  agency  becomes 
aware  of  an  mdication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulations. 

(2)  Information  is  used  by  any  source 
from  which  additional  information  is 
requested  in  the  course  of  processing  a 
gnevance  to  the  extent  necessary  to 
identify  the  individual,  inform  the  source 
of  the  purpose(s)  of  the  request,  and 
identify  the  type  of  information 
requested. 

(3)  Information  is  used  by  a  Federal 
agency  in  response  to  its  request  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  conducting  of  a 
security  or  suitability  investigation  of  an 
individual,  the  classifymg  of  jobs,  the 
letting  of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

(4)  Information  is  used  by  the 
congressional  office  from  the  record  of 
an  individual  m  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

(5)  Information  is  used  by  another 
Federal  dgency  or  by  a  court  when  the 
Government  is  party  to  a  judicial 
proceeding  before  the  court. 

(6)  information  is  used  by  the 
.\ational  Archives  and  Records  Service 
(General  Services  Administration)  in 
records  management  inspections 
conducted  under  authority  of  44U,S.C. 
2904  and  2906. 

(7)  Information  is  used  by  NCUA  in 
the  production  of  summary  descriptive 
statistics  and  analytical  studies  in 
suppor*  of  the  function  for  which  the 


records  are  collected  and  maintained,  or 
for  related  work  force  studies.  While 
published  statistics  and  studies  do  not 
contain  individual  identi^ers.  in  some 
instances,  the  selection  of  elements  of 
data  included  in  the  study  may  be 
structured  in  such  a  way  as  to  make  the 
data  individually  idenlifiable  by 
inference. 

(8)  Information  is  used  by  officials  of 
the  Office  of  Personnel  Management,  the 
Merit  Systems  Protection  Board, 
including  the  Office  of  the  Special 
Counsel,  the  Federal  Labor  Relations 
Authority  and  its  General  Counsel,  or 
the  Equal  Employment  Opportunity 
Commission  when  requested  in 
performance  of  their  authorized  duties. 

(9)  Information  (that  is  relevant  to  the 
subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding)  is 
used  to  respond  to  a  request  for 
discovery  or  for  appearance  of  a 
witness. 

(10)  Information  is  used  by  officials  of 
labor  organizations  reorganized  under 
the  Civil  Service  Reform  Act  when 
relevant  and  necessary  to  their  duties  of 
exclusive  representation  concerning 
personnel  policies,  practices,  and 
matters  affecting  work  conditions. 

(11)  Standard  routine  uses  as  set  forth 
in  Appendix  .A 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVINQ,  ACCESSINQ.  RETAININO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders. 
nrniiEVAaiUTY: 

Records  are  retrievable  by  the  names 
of  the  individuals  on  whom  they  are 

maintained. 

SAFEGUARDS: 

Records  are  maintained  in  lockable 
metal  filing  cabinets  to  which  only 
authonzed  personnel  have  access. 

RETENTION  AND  DISPOSAL: 

Records  are  disposed  of  three  (3) 
years  after  closing  of  the  case.  Disposal 

18  by  shredding  or  burning. 

SVSTEM  MANAGEII(S)  AND  ADDRESS: 

Director.  Personnel  Office.  National 
Credit  Union  Administration.  1776  G 
Street.  NVV,.  Washmgton.  DC  20456. 

NOTIFICATION  PROCCOURC: 

An  individual  may  inquire  as  to 
whether  the  system  contains  a  record 
pertaining  to  the  individual  by 
addressing  a  request  in  person  or  by 
mail  to  the  system  manager  listed 
above.  If  there  is  no  record  on  the 
individual,  the  individual  will  be  so 
advised. 


RECORD  ACCESS  PROCEDURE: 

upon  request,  the  system  manager 
will  set  forth  the  procedures  for  gaining 
access  to  available  records. 

CONTESTING  RECORD  PROCEDURES: 

Request  lo  amend  or  correct  a  record 
should  be  directed  lo  the  system 
manager  listed  above. 

RECORD  SOURCE  CATCGOfttES: 

individual  on  whom  the  record  is 
maintained:  testimony  of  witness: 
agency  officials:  related  correspondence 
from  organization  or  persons. 

NCUA-3 

SVSTEM  mame: 
Payroll  Records  System.  NCUA. 

SYSTEM  LOCATION: 

(1)  Controller's  Office,  National  Credit 
Union  Administration.  1776  G  Street, 
NW..  Washington,  DC  20456. 

(2)  General  Services  Administration. 

Region  VI.  Kansas  City.  Missouri 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM: 

Employees  of  NCUA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Sdldr>'  and  related  payroll  data, 
including  time  and  attendance 
information. 

authority  for  maintenance  of  the 

system: 

5  U.S.C.  703;  44  U.S.C.  3301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  Information  is  used  to  ensure 
proper  compensation  to  all  NCUA 
employees  and  to  formulate  financial 
reports  and  plans  used  within  the 
agency  or  is  sent  lo  the  General  Services 
Administration  (GAS).  (2)  Also, 
information  is  used  to  document  time 
worked  and  provide  a  record  of 
attendance  to  support  payment  of 
salaries  and  use  of  annual,  sick,  and 
nonpaid  leave.  (3)  Users  of  the  time  and 
attendance  information  include  the 
employee's  supervisor,  the  offices 
timekeeper,  the  payroll  officer,  and  the 
GSA  National  Payroll  Center  in  Kansas 
City.  Missouri.  (4)  Further  information  in 
this  system  is  used  to  make  reportings  to 
state  and  local  taxing  authorities.  (5) 
Standard  routine  uses  as  set  forth  in 
Appendix  A. 
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POUCIES  AND  PRACTICES  FOR  STORING. 
RETMEVWO.  ACCESS!  MS.  NET  AM  IMG.  AND 
DISPOSING  Of  MECOROS  (H  THC  SYSTIEH: 

STORAGE: 

Records  are  retrieved  by  name  or 
social  security  number. 

SAFEGUARDS: 

Records  are  maintained  in  secured 

offices,  accessible  by  written 
authorization  only. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  in 
accordance  with  GSA  policy. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

(1)  Primary:  Payroll  Officer. 
Controller  s  Office.  National  Credit 
Union  Administration.  1776  G  Street, 
NW..  Washington.  DC  20456;  (2) 
Secondary:  Office  Timekeepen;, 
National  Credit  Union  Administration, 
Central  Office  (1776  G  Street.  NW,. 
Washington.  DC  20456)  and  Regional 
OfTices  (see  Appendix  B  for  Regional 
Offices'  addresses). 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  as  lo 
whether  the  system  contains  a  record 
pertaining:  to  tht  individual  by 
addressing  a  request  in  person  or  by 
mail  to  the  system  manager  listed 
above.  If  there  is  no  record  on  the 
individual,  the  individual  will  be  so 
/idviscd. 

RECORD  ACCESS  PROCEDURE: 

Upon  request,  the  system  manager 
will  set  forth  the  procedures  for  gaining 
access  lo  available  records, 

CONTCSTIMG  RCCOMl  PHOCCOUftCS: 

Requests  tn  amend  or  correct  a  record 
should  b«?  directed  to  the  system 

manager  listed  above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  primarily  obtained  from 
the  individual  whom  the  record 
concerns,  the  Office  of  Personnel 
Management,  and  the  GSA.  Also,  time 
and  attendance  information  is  prepared 
and  submitted  by  the  timekeeper  in  a 
given  employee's  office. 

hCUA-4 


SVSTEM  • 

Veiified  Employee  Mailing  List. 

SYSTEM  LOCATION: 

office  of  Information  Systems. 
National  Credit  Union  Administration, 
1776  C  Street  NW..  Washington.  DC 
20456. 

CATEGORIES  OF  WDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

N'CUA  employee'.; 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  the  following 
information  for  each  employee:  Name. 
address,  telephone  number,  birthdate. 
ethnic  end  sex  codes.  GS  grade, 
employee  type,  and  employee 
identification  number, 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

SYSTEM: 

5  I!  S  C   im.    44  t '  S  C   3301 

ROUTINE  USES  Of  f?£COm>S  MAfNTAMEO  IN 
THE  SYSTEM.  INCLUOWiG  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1 1  information  is  used  lo  produce 
mailing  labels  and  make  reporting  to  the 
EEO  Director  and  other  NCUA 
employees  with  an  official  need  for  a 
listing  of  NCUA  employees.  (2)  Also,  the 
information  is  used  to  generate  an 
NCUA  telephone  directory  for 
distribution  to  all  NCUA  employees.  (3) 
Standard  routine  uses  as  set  forth  in 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  computer 
readable  media. 

RETRnrEABIUTY: 

Records  are  retrievcable  by  employee 
name  or  identiHcation  number. 

SAFEGUARDS: 

Accessibility  is  limited  to  specific 
written  requests.  The  file  itself  is 
password  protected. 

RETENTION  AND  DISPOSAL: 

Information  is  maintained  on  active. 
retired,  and  deceased  employees  for  an 
indefinite  period  of  time. 

SYSTEM  MANAOEIl(S)  AND  ADDRESS: 

Personnel  Office.  National  Credit 
Union  Administration.  1776  G  Street 
NW.,  Washington.  DC  20456. 

NOTIFICATION  PAOCCOURE: 

An  individual  may  inquire  as  to 
whelher  the  system  contains  a  record 
pertaining  to  the  individual  by 
addressing  a  request  in  person  or  by 
mail  to  the  system  manager  listed 
above.  If  there  is  no  record  on  the 
individual,  the  individual  w\\\  be  so 
advised- 

RECORD  ACCESS  PROCEDUAE: 

Upon  request,  the  system  manager 
will  set  forth  the  procedures  for  gaining 
access  to  available  records, 

CONTESTING  RECORD  PROCEDURES: 

Requests  to  amend  or  correct  a  record 
should  be  directed  to  the  system 
manager  listed  above. 


RECORD  SOURCE  CATEGORIES: 

NCUA  Furm  1042  is  completed  for 
each  new  employee  by  personnel  staff 
or  the  regional  office  manager.  Form 
1051  is  completed  by  same  lo  report 
changes. 

NCUA-5 

SYSTEM  NAME: 

Travel  Advance  and  Voucher 

Information  System,  NCUA 

SYSTEM  LOCATKMC 

Controllers  Office,  National  Credit 
Union  Administration.  1776  G  Street 
NW,.  Washington.  DC  20456 

CATEGORIES  OF  MKMVIOUALS  COVERED  BY  THE 

SYSTEM: 

All  NCUA  empolyees  who  have 
traveled  in  the  course  of  performing 
their  duty  and  who  have  been 
reimbursed  for  the  expense  of  such 

travel 

CATEGORIES  Of  RECORDS  IN  THC  SVSTEAL 

This  system  contains  mformation  froni 
the  following  forms:  Travel  Vouchers 
(NCUA  10121,  reimnbursement  for  COS 
Expenses  (NCUA  1302)  Aulhonzalion  of 
Moving  and  Related  Travel  Expenses  for 
COS  (NCUA  11301),  Travel  Orders 
(NCUA  l.'iOO).  Suspension  Statements 
(NCU.^  1399).  Appbcalion  for  Advance 
of  Funds  (NCUA  1399).  and  Travel 
Voucher  Cover  Sheet  (NCUA  1364! 

AUTHORITY  FOR  MAMTEMAWCE  Of  SYSTEM: 

5  U.S.C.  5701-5752;  Execute  f-  Order 
11609  (July  22. 1971):  Executive  Order 
11012  (March  27. 1962):  5  U.iC.  4101- 
411B:  Federal  Travel  Regulations,  FPMH 
101-7,  O.ypier  2,  Section  6  3 

ROUTINE  US£S  OF  RECORDS  MAINTAINED  IN 

THE  SVSTEM,  INCLUDING  CATEGORIES  OF  USER 
AND  TME  PURPOSES  OF  SUCH  USES 

(1)  Records  are  used  to  provide 
documentary  support  for 
reimbursements  to  employees  for  on- 
the-job  travel  expenses. 

(2)  Users  of  the  information  include 
first  and  second  line  supervisors.  NCUA 
accounting  staff,  and  budgeting  staff. 

(3)  Standard  routine  uses  as  set  forth 
in  Appendix  A. 

POLICIES  AND  PRACncCS  FOR  STORtttG. 
RETRIEVING.  ACCESSING,  RETAINING.  AND 
DISPOSING  Of  RECORDS  W  THE  SVSTEM. 

STORAGE: 

Records  are  stored  in  paper  hard  copy 
form  and  in  an  on-line  AJDP  syslem. 

RETRIEVABIUTV: 

Records  are  retrievable  by  social 
security  number 
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SAFEGUARDS: 

The  paper  tiard  copy  records  are 
maintained  in  secured  offices. 

The  computer  disc  is  located  in  a 
secured  office  and  its  access  is  limited 
to  user  employees  who  know  the  logical 
identification  access  number 

RETENTIOM  AND  DISPOSAL; 

Records  are  maintained  in  the 
Division  of  Financial  Operations  until 
the  annual  G.AO  audit  is  completed. 
.After  the  audit,  the  paper  hard  copy 
records  are  stored  m  a  Federal  Records 
Center  for  a  minimum  of  three  >  ears  and 
the  computer  disc  is  pureed 

SYSTEM  MANAOERtS)  AND  ADDRESS: 

Director,  .Accounting  Services 
Division.  Controller's  Office.  National 
Credit  Union  Administration.  1776  C 
Street  NW,  Washington.  DC  20456. 

NOTIFICATION  PROCEDURE! 

.An  individual  may  inquire  as  to 
whether  the  system  contains  a  record 
pertaining  to  the  individual  hy 
addressing  a  request  in  person  or  by 
mail  to  the  system  manager  listed 
above.  If  there  is  no  record  on  the 
individual,  the  individual  will  be  so 
advised. 

RECORD  ACCESS  PROCEDURES: 

Upon  request,  the  svstem  manager 
will  set  forth  the  procedures  fur  gaining 
access  to  available  records 

CONTESTING  RECORD  PROCEDURES: 

Requests  to  amend  or  correct  a  record 
should  be  directed  to  the  system 
manager  listed  above 

RECORD  SOURCE  CATEOORIES: 

Records  are  prepared  by  the 
individual  whom  the  record  concerns. 


SYSTEM  NAME: 

New  Examiner  Training  Files,  .NCUA. 

SYSTEM  LOCATION: 

(1)  Regional  Office  where  new 
employee  is  assigned  (See  .Appendix  B 
for  Regional  Office's  locations  ) 

(21  Office  of  Examination  and 
Insurance  National  Credit  Union 
.Administration.  1776  G  Street  NW  . 
Washington.  DC  20456  At  the  end  of  the 
training  period  in  the  Region,  the 
records  are  transferred  to  the  Personnel 
Office. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

NCUA  examiners,  from  entry  level  to 
one  year  on  staff 


CATEGORIES  OF  RECORDS  IN  THE  SVSTEM: 

Fiiweekly  trdining  reports,  training 
progress  reports,  on-the-job  trainers' 
evaluations  of  classroom  training, 
trainees'  evaluation  of  training  program 

AUTHOflrrr  for  maintenance  of  the 

SYSTEM: 

5  U.S.C.  4101-4118. 

routine  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  Of  SIX:H  USES: 

(1)  Information  is  used  to  determine 
the  retention  or  termination  of  a  new 
examiner  after  23  weeks  of  on-the-job 
training,  (2)  Standard  routine  uses  as  set 

fnrth  in  .Appendix  .A 

POUCIES  AND  practices  FOR  STORING. 
RETRIEVING.  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  paper  hard 
copy. 

RETRIEVABIUrv: 

Records  are  retrievable  by  employee 

name. 

SAFEGUARDS: 

Record.^  are  maintained  in  metal  file 
cabinets  in  secured  offices  of  each 
Regional  Office  and  in  secured  offices  in 
the  Washington  Central  Offices. 

RETENTION  AND  DISPOSAL: 

Records  are  purged  annually  for  those 
employees  no  longer  participating  in  the 
program. 

8YSTEM  MANAGER(S)  AND  ADDRESS: 

U)  Files  are  maintained  in  NCUA's  six 
Regional  Offices  (see  Appendix  B  for 
Regional  Offices  locations) 

(2)  Office  of  Examination  and 
Insurance.  National  Credit  Union 
.Administration.  1716  G  Street  NW.. 
Washington  DC  20*56  At  the  end  of  the 
training  period  in  the  Region,  the 
records  are  transferred  to  the  Personnel 
Office. 

NOTIFKATION  PROCCOURC: 

An  individual  may  inquire  as  to 
whether  the  system  contains  a  record 
pertaining  to  the  individual  by 
addressing  a  request  in  person  or  by 
mail  to  the  system  manager  listed 
above.  If  there  is  no  record  on  the 
individual,  the  individual  will  be  so 
advised. 

RECORD  ACCESS  PROCtDUDCS: 

Upon  request,  the  system  manager 
will  set  forth  the  procedures  for  gaining 
access  to  available  records. 


CONTESTING  RECORDS  PROCEDURES: 

Requests  to  amend  or  correct  a  record 
should  be  directed  to  the  system 
manager  listed  above 

RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  the  record  is 
maintained;  on-the-job  trainers; 
supervisors;  Office  of  Personnel 
Management. 

NCUA-7 

SYSTEM  NAME: 

Region  I  Employee  Development/ 
Correspondence  Records.  NIIIUA. 

SVSTtM  LOCATION: 

Region  I  Regional  Office.  National 
Credit  Union  Administration,  9 
Washington  Square,  Washington 
Avenue  Extension,  Albany.  New  York 

1220,';. 

CATEOORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

NCUA  Region  I  employees 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  information  on 
NCUA  examiners  and  professional  staff 
related  to  some  or  all  of  the  following 
areas:  Work  performance  appraisals; 
district  management:  chartering  efforts; 
reactions  from  FCU  officials;  personal 
development  plans;  copies  of  personnel 
records;  supply  and  equipment 
information;  training;  work  performance; 
suggestions;  awards;  travel  vouchers; 
and  data  on  leave  and  pay  activities. 
Also,  the  system  contains  information 
on  NCUA  clerical  staff  related  to:  Work 
performance  and  development  activities, 
which  may  include  work  product 
samples;  memos  or  notations  from 
professional  staff;  personal  development 
plans;  evaluations  by  superiors;  copies 
of  personnel  records;  and  data  on  pay 
and  leave  activity, 

AUTHORITY  FOR  MAINTIMAHCC  OF  THE 

system: 

S  I'  SC-  :t0];44  US.C.  3301. 

routine  uses  of  records  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEOORIES  OF 
users  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  The  information  in  this  svstem  is 
used  for  recording  time  and  attendance, 
controlling  equipment  inventories, 
training  staff,  evaluating  employee  work 
performance,  and  conducting  general 
administrative  matters,  (2)  Standard 
routine  uses  as  set  forth  in  Appendix  A. 


Federal  Register  /  Vol.  53.  No.  186  /  Monday.  September  26.  1988  /  Notices 


37365 


POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

Records  are  maintained  on  paper  hard 
copy, 

RETRIEVABILITV: 

Records  are  indexed  alphabetically  by 

name. 

SAFEGUARDS: 

Physical  security  consists  of 
maintaining  records  in  locked  metal  file 
cabinets  within  secured  offices. 

RETENTION  AND  DISPOSAL: 

Current  and  relevant  information  is 
maintained  generally  for  a  period  of  at 
least  one  to  two  years.  Obsolete 
material  is  maintained  in  the  same  file 
cabinets  and  is  periodically  destroyed  or 
relumed  to  the  originator 

SYSTEM  MANAGER(8)  AND  ADDRESS: 

Administrative  Officer,  Region  I 
Regional  Office,  National  Credit  Union 
Administration,  9  Washington  Square, 
Washington  Avenue  Extension.  Albany, 
New  York  12205. 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  us  to 
whether  the  system  contains  a  record 
pertaining  to  the  Individual  by 
addressing  a  request  in  person  or  by 
mail  to  the  Regional  Director  where  the 
system  is  located.  If  there  is  no  record 
on  the  individual,  the  individual  will  be 
so  advised. 

RECORD  ACCESS  PROCEDURE; 

Upon  request,  the  Regional  Director 
will  set  forth  the  procedures  for  gaining 
access  to  available  records. 

CONTESTING  ReCOflO  PROCEDURES: 

Requests  to  amend  or  correct  a  record 
should  be  directed  to  the  Regional 
Director 

RECORD  SOURCE  CATEOORIES: 

Sources  may  include  the  individual 
whom  the  record  concerns.  super\'isors 
of  the  individual,  fellow  employees, 
credit  union  officials,  administrative 
officer  or  office  assistant,  and  other 
persons  whom  the  individual  may 
encounter  in  the  course  of  work 
performance.  For  payroll-  and 
personnel-related  information,  the 
sources  may  include  the  General  Service 
Administration  and  Office  of  Personnel 
Mun.igement. 

NCUA-e 

SYSTEM  NAME: 

Region  II  Employee  Development/ 
Correspondence  Records,  NCUA. 


SYSTEM  location: 

Region  II  Regional  Office.  National 
Credit  Union  Administration,  Eighth 
Floor,  1776  G  Street  NW..  Washington. 
DC  20006. 

CATEOOMES  Of  INDIVIDUALS  COVERED  B>  THE 
SYSTEM: 

NCUA  Region  A  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SVSTEM: 

The  system  contains  information  on 
NCUA  examiners  and  professional  staff 
related  to  some  or  all  of  the  following 
areas;  Work  performance  appraisals; 
district  management:  chartering  efforts; 
reactions  from  FCU  officials;  personal 
development  plans;  copies  of  personnel 
records;  supply  and  equipment 
information;  training:  work  performance: 
suggestions;  training  awards;  travel 
vouchers;  and  data  on  leave  and  pay 
activities.  Also,  the  system  contains 
information  on  NCUA  clerical  staff 
related  to:  Work  performance  and 
development  activities,  which  may 
include  work  product  samples;  memos 
or  notations  from  professional  staff: 
personal  development  plans; 
evaluations  by  superiors:  copies  of 
personnel  records;  and  data  on  pay  and 
leave  activity, 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5U.SC  :(in,  44l.',S,C  3'ilil 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

[II  The  intormatiuu  in  this  s>siem  is 
used  for  recording  time  and  attendance, 
controlling  equipment  inventories, 
training  staff,  evaluating  employee  work 
performance,  and  conducting  general 
administrative  matters, 

(2)  Standard  routine  uses  as  sot  forth 
in  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM 

STORAGE: 

Records  are  indexed  alphabetically  by 
name. 

SAFeeUMDS: 

Physical  security  consists  of 
maintaining  records  in  locked  metal  file 
cabinets  within  secured  offices. 

RETENTION  AND  DISPOSAL; 

Current  and  relevant  information  is 
maintained  generally  for  a  period  of  one 
to  two  years.  Obsolete  material  is 
maintained  in  the  same  file  cabinets  and 
is  periodically  destroyed  or  returned  to 
the  originator. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Division  of  Administration. 
Region  II  Regional  Office.  National 
Credit  Union  Administration.  Suite  flOC. 
1700  G  Street  NW.  Washington.  DC 
20006, 

NOTinCATIOH  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  the  system  contains  a  record 
pertaining  to  the  individual  by 
addressing  a  request  in  person  or  by 
mail  to  the  Regional  Director  where  the 
system  is  located.  If  there  is  no  record 
on  the  individual,  the  individual  will  be 
so  advised 

RECORD  ACCESS  PROCEDURE: 

Upon  request,  the  Regional  Director 
will  set  forth  the  procedures  for  gaining 

access  to  available  records. 

CONTESTING  RECORD  PROCEDURES: 

Requests  to  amend  or  correct  a  record 
should  be  directed  to  the  Regional 
Director. 

RECORD  SOURCE  CATEGORIES: 

Sources  may  include  the  individual 
whom  the  record  concerns,  supervisors 
of  the  individual,  fellow  employees, 
credit  union  officials,  and  other  persons 
whom  the  individual  encounters  in  the 
course  of  work  performance.  For 
payroll-  and  personnel-related 
information,  the  sources  may  include  the 
General  Services  Administration  and 
the  Office  of  Personnel  Management 

NCUA-9 

SYSTEM  NAME: 

Region  111  Employee  Development/ 
Correspondence  Records,  NCUA, 

SYSTEM  LOCATION: 

Region  111  Regional  Office,  NaUonal 
Credit  Union  Administration,  7000 
Central  Parkway,  Suite  1600,  Atlanta, 

CA  30328, 

CATEGORIES  OF  INDIVIDUALS  COVERED  Bv  THE 

SVSTEM: 

NCUA  Region  III  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  information  on 
NCUA  examiners  and  professional  staff 
related  to  some  or  all  of  the  following 
areas:  Work  performance  appraisals: 
district  management;  chartering  efforts; 
reactions  from  FCU  officials:  personal 
development  plans;  copies  of  personnel 
records;  supply  and  equipment 
information;  training;  work  performance; 
suggestions;  awards;  travel  vouchers: 
and  data  on  leave  and  pay  activities. 
Also,  the  system  contains  information 
on  NCUA  clerical  staff  related  to:  Work 
performance  and  development  activities 
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which  may  mciude  work  product 
samples:  memco  or  notations  from 
professional  staff:  personal  development 
plans;  evaluations  by  superiors;  copies 
of  personnel  records;  and  data  on  pay 
and  leave  activity 

AUTHORrrY  FOR  MAMTEMANCC  OF  THE 
SVSTEM: 

5  use.  301:  44  U.S.C.  3301. 

ROUTINE  USES  OF  RECORDS  HAINTAmCO  IN 
THE  SVSTEM,  INCLUDUiG  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

[I]  The  infurmation  m  this  sysem  is 
used  for  recording  time  and  artendance, 
controlling  equipment  inventories, 
training  staff,  evaluating  employee  work 
performance,  and  coaducting  general 
administrative  matters. 

(2)  Standard  routine  uses  as  set  forth 
in  Appendix  A. 

POlJCtES  AMD  PRACTICES  FOR  rrORfNa 
RETRIEVtftO,  ACCESSMO,  RET  AMMO,  AND 
OISPOSINQ  OF  RECORDS  IN  THE  SVSTEAI: 

STORAGE: 

Records  are  maintained  on  paper  hard 
copy. 

RETRIEVASIUTY: 

Recordsd  are  indexed  alphabetically 

by  name. 

SAFEGUARE>S: 

Physical  security  consists  of 
maintaining  records  in  locked  metal  file 

cdbmets  wi!hin  secured  oftices. 

RETEimON  AND  OISROSAU 

Current  and  relevant  mformation 
generally  for  a  penod  of  one  to  two 
years.  Obsolete  matena!  is  maintained 
in  the  same  file  cabinets  and  is 
penodically  destroyed  or  returned  to  the 
originator. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Administrative  Officer,  Region  Ml 
Regional  OfHce.  National  Credit  Union 
Administration.  7(KX)  Central  Parkway. 
Suite  1600.  Atlanta.  CA  30328. 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  the  system  contains  a  record 
pertaimng  to  the  individual  by 
addressing  a  request  m  person  or  by 
mail  lo  the  Regional  Ehreclor  where  the 
system  is  located.  If  there  is  no  record 
on  the  individual,  the  mdividual  will  be 
so  advised. 

RECORD  ACCESS  PROCEDURES! 

Upon  request,  the  Regional  Director 
wiil  set  forth  the  procedures  for  gaining 
access  to  available  records. 


CONTESTING  RECORD  PROCEDURES: 

Requests  to  amend  or  correct  a  record 
should  be  directed  to  the  Regional 
Director. 

RECORD  SOURCE  CATEGORIES: 

Sources  may  include  the  individual 
whom  the  record  concerns,  supervisors 
of  the  individual,  fellow  employees. 
credit  union  officials,  and  other  persons 
whom  the  individual  encounters  in  the 
course  of  work  performance.  For 
payroll-  and  personnel*related 
mformation.  the  sources  may  include  the 
tjf'neral  Service  Administration  and  the 
Office  of  Personnel  Management. 

NCUA-10 

SVSTEM  name: 

Region  IV  Employee  Development/ 
Correspondence  Records.  NCUA. 

SYSTEM  L0CAT10M: 

Region  IV  Rngional  OfTice,  National 
Credit  Union  Administration.  300  Park 
Boulevard.  Itasca.  IL  60143. 

CATEOORIES  OF  MOfVIOUALS  COVERED  BV  THE 
SVSTEM: 

N'Cl.'A  Rf^ion  IV  enipiuyt-f^s 

CATcoonrES  of  records  in  the  system: 

The  system  contains  information  on 
NCUA  examiners  and  professional  staff 
related  to  some  or  all  of  the  following 
areas:  Work  performance  appraisals; 
district  management;  Chartering  efforts; 
reactions  from  FCU  officials;  personal 
development  plans;  copies  of  pers^tnnel 
records,  supply  and  equipment 
information;  training,  work  performance: 
suggestions;  awards:  travel  vouchers; 
and  data  on  leave  and  pay  activities. 
Also,  the  system  contains  information 
on  NCTJA  clerical  staff  related  to;  Work 
performance  and  development  activities, 
which  may  include  work  product 
samples;  memos  or  notations  from 
professional  staff,  personal  development 
plans;  evaluations  by  superiors;  copies 
of  personnel  records;  and  data  on  pay 
and  lecive  activity. 

AUTMORITT  FOR  MAINTENAMCE  OF  THE 

SYSTEM: 

5  use  ;u)i  44  usr  ^, mi 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M 
THE  SYSTEM,  IMCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  The  informaMun  m  this  svstem  is 
used  for  recording  time  and  attendance. 
controlling  equipment  inventories, 
training  staff,  evaluating  employee  work 
performance,  and  conducting  general 
adniinislrativc  matlcri. 

|2)  Standard  routine  uses  as  set  forth 
m  .Appendix  A. 


POLICES  AND  PRACTICES  FOR  STORING. 
RETRIEVINO,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper  hard 
copy. 

RETRIEVABILITV: 

Records  are  indexed  alphabetically  by 
names.  NCUA  employee  numbers,  and 
NCUA  property  inventory  (decal) 

numbers. 

SAFEGUARDS: 

Physical  security  consists  of 
maintaining  records  in  melal  file 

cabinets  within  secured  offices. 

RETENTION  AND  DISPOSAL: 

Current  and  relf-vant  information  is 
maintained  generally  for  a  period  of  one 
lo  two  years.  Obsolete  material  is 
maintained  in  the  same  file  cabinets  and 
periodically  destroyed  or  returned  to  the 
originator. 

SYSTEM  MANAGER<S)  AMD  AOOflCSS: 

Director  of  Administration.  Region  IV 
Regional  Office.  National  Credit  Union 
Administration.  300  Park  Boulevard, 
It.isca.  IL6014:j. 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  the  system  contains  a  record 
pertaining  to  the  individual  by 
addressing  a  request  in  person  or  by 
mail  to  the  Regional  Director  where  the 
system  is  located.  If  there  is  no  record 
on  the  individual,  the  individual  will  be 
so  advised- 

RECOROS  ACCESS  PWOCCDUWE: 

Upon  request,  the  Regional  Director 
will  set  forth  the  procedures  for  gaining 
access  tn  available  records. 

CONTESTTNO  RECORD  PROCEDURES: 

Records  (o  amend  or  correct  a  record 
should  be  directed  to  the  Regional 
Direrlor- 

RECORO  SOURCE  CATCOOmES: 

Source  may  include  the  individual 
whom  the  record  concerns,  supervisors 
of  the  individual,  fellow  employees. 
credit  union  officials,  and  other  persons 
whom  the  individual  encounters  in  the 
course  of  work  performance.  For 
payroll-  and  personnel-related 
information,  the  sources  may  mciude  the 
General  Services  Administration  and 
the  Office  of  Personnel  Management. 

NCUA- 11 

SYSTEM  NAME: 

Region  V  Employee  Development/ 
Correspondence  Records.  NCUA. 


Federal  Register  /  Vol.  53.  No.  186  /  Monday.  September  26.  1988  /  Notices 


37367 


SYSTEM  LOCATION: 

1 1 )  Region  V  Rtrgional  Office.  National 
Credit  Union  Administration.  4807 
Spicewood  Springs  Road.  Building  5. 
Austin.  Texas  78759. 

(2)  Region  V.  Austin  Suboffice,  320  6th 
Street.  Room  202,  Sioux  City.  Iowa  51101 

(3)  Development  files  on  the 
examiners  are  maintained  by  the 
Supervisory  Examiners  in  their  home 
offices,  not  in  the  Regional  Office. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SVSTEM: 

NCUA  Region  V  (-niployccs 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  information  on 
NCUA  examiners  and  professional  staff 
related  to  some  or  alt  of  the  following 
areas:  Work  performance  appraisals; 
district  management;  chartering  efforts: 
reactions  from  FCU  officials;  personal 
development  plans;  copies  of  personnel 
records:  supply  and  equipment 
information;  training;  work  performance; 
suggestions:  awards:  travel  vouchers: 
and  data  on  leave  and  pay  activities. 
Also,  the  system  contains  information 
on  NCUA  clerical  staff  related  to;  Work 
performance  and  development  activities, 
which  may  include  work  product 
samples;  memos  or  notations  from 
professional  staff:  personal  development 
plans;  evaluations  by  superiors:  copies 
of  personnel  records;  and  data  on  pay 
and  leave  activity. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  use,  301:  44  U.S.C.  3301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  The  mformutiun  m  this  system  is 
used  for  recording  lime  and  attendance. 
controlling  equipment  inventories. 
training  staff,  evaluating  employee  work 
prrformance.  and  conducting  general 
administrative  matters. 

(2)  Standard  routine  uses  as  set  forth 
in  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper  hard 
copy, 

RETRIEVABIUTV: 

Records  are  indexed  alphabetically  by 

name. 

SAFEGUARDS: 

Physical  security  consists  of 
maintaining  records  in  metal  file 
cabinets  within  secured  offices. 
Cabinets  may  be  locked  depending  on 


the  nature  of  the  information  which  they 
contain. 

tirrENTION  AND  DISPOSAL: 

Current  and  relevant  Information  is 
maintained  generally  for  a  period  of  one 
to  two  years.  Obsolete  material  is 
maintained  in  the  same  file  cabinets  and 
is  periodically  destroyed  or  returned  to 
the  originator. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Regional  Director.  Region  V  Regional 
Office,  National  Credit  Union 
Administration.  4807  Spicewood  Springs 
Road.  Building  5.  Austin.  TX  78759. 

NOTIFICATION  PROCEDURE: 

Examiners  may  inquire  as  to  whether 
the  system  contains  a  development 
record  pertaining  to  the  individual  by 
addressing  a  request  in  person  or  by 
mail  to  the  examiner's  super\isory 
examiner  at  the  superxisory  examiners 
home  office.  All  other  individuals  may 
inquire  as  to  whether  the  system 
contains  a  record  pertaining  lo  the 
individual  by  addressing  a  request  in 
person  or  by  mail  to  the  Regional 
Director  where  the  system  is  located.  If 
there  is  no  record  on  the  individual,  the 
individual  will  be  so  advised. 

RECORD  ACCESS  PROCEDURE: 

Upon  request,  the  Regional  Director  or 
the  appropriate  supervisory  examiner 
will  set  forth  the  procedures  for  gaining 
access  lo  available  records. 

CONTESTING  RECORD  PROCEDURES: 

Requests  to  amend  or  correct  a  record 
should  be  directed  to  the  Regional 
Director. 

RECORD  SOURCE  CATEGORIES: 

Sources  may  include  the  individual 
whom  the  record  concerns  supervisors 
of  the  individual,  fellow  employees, 
credit  union  officials,  and  other  persons 
whom  the  individual  encounters  in  the 
course  of  work  performance.  For 
payroll-  and  personnel-related 
information,  the  sources  may  include  the 
General  Serx'ices  Administration  and 
the  Office  of  Personnel  Management. 

NCUA-12 

SYSTEM  NAME: 

Region  VI  Employee  Development/ 
Correspondence  Records.  NCUA. 

SYSTEM  LOCATION: 

(1)  Region  VI  Regional  Office. 
National  Credit  Union  Administration. 
2890  N.  Main  Street.  Suite  101.  Walnut 
Creek.  CA  34596. 

(21  Development  files  on  the 
examiners  are  maintained  by  the 
supervisory  examiners  in  their  home 
offices,  not  in  the  Regional  Office. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

NCUA  Region  VI  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  mformation  of 
NCUA  examiners  and  professional  staff 
related  to  some  or  all  of  the  following 
areas:  Work  performance  appraisals; 
district  management:  chartering  efforts, 
reactions  from  FCU  officials;  personnel 
records:  supply  and  equipment 
information;  training:  work  performance: 
suggestions;  awards:  travel  vouchers; 
and  data  on  leave  and  pay  activities. 
Also,  the  system  contains  information 
on  NCUA  clerical  staff  related  tor  Work 
performance  and  development  activities, 
which  may  include  work  product 
samples;  memos  or  notations  from 
professional  staff:  personal  development 
plans;  evaluations  by  superiors;  copies 
of  personnel  records:  and  data  on  pay 
and  leave  activity. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C  301: 44  U.S.a  3301 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  The  informdiion  m  this  system  is 
used  for  recording  time  and  attendance, 
controlling  equipment  inventories, 
training  staff,  and  conducting  general 
administrative  matters. 

(2)  Standard  routine  uses  as  set  forth 
in  Appendix  A 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper  hard 

copy. 

RETRIEVABILrrv: 

Records  are  indexed  alphabetically  by 
name. 

SAFEGUARDS: 

Physical  security  consists  of 
maintaining  records  in  metal  file 
cabinets  within  secured  offices. 
Cabinets  may  be  locked  depending  on 
the  nature  of  the  information  which  they 
contain. 

RETENTION  AND  DISPOSAL: 

Current  and  relevant  information  is 
maintained  generally  for  a  period  of  one 
to  two  years.  Obsolete  materials  are 
maintained  in  the  same  file  cabinets  and 
are  periodically  destroyed  or  returned  to 
the  originator. 
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SYSTEM  UANAOeiHS)  AMD  ADOAESS: 

Administrative  Officpr,  Rejjion  VI 
Regional  Office,  Ndlional  Credit  Union 
Administration,  2B90  \  Mdin  Street. 
Suite  101.  Wdlnut  Creek.  CA  9459a 

NOTIFICATION  PROCEDUDE: 

Examiners  may  inquire  as  to  whtMher 
the  system  contains  a  development 
r^Tord  pertaiiung  to  the  rndividua!  by 
addressing  a  request  in  person  or  by 
myil  to  the  examiner's  supervisory 
exdminer  at  the  supervisor>'  examjner's 
home  office.  All  other  individuals  mav 
irqjire  as  to  whether  the  system 
ccnldins  a  record  pertaining  to  the 
i.-idividuai  by  addressins  a  request  in 
person  or  by  mail  to  the  Resionat 
Director  where  the  system  is  located.  If 
there  is  no  record  on  the  individual,  the 
'.ndtudual  will  be  so  advised. 

RECORD  ACCESS  PROCEDURES: 

Upon  request,  the  Regional  Director  or 
the  appropriate  supervisory  examiner 
will  set  forth  the  procedures  for  gaining 
access  to  available  records. 

RECORD  SOURCE  CATEGORIES 

Sources  may  include  the  individual 
whom  the  record  concerns.  supen.isors 
of  the  individual,  fellow  employees. 
credit  union  officials,  and  other  persons 
whom  the  individual  encounters  in  the 
course  of  work  performance  For 
pa>Toll-  and  personnel-related 
information,  the  sources  may  include  the 
General  Services  Adminislrdlion  rind 
fhe  Office  of  Personnel  Management. 

NCUA-13 

SYSTEM  NAME: 

Emergency  Inforraalion  (Employee] 
File.  \CUA- 

SYSTEM  LOCATION: 

P(?rsonneI  Office.  National  Credit 
Union  Administration.  1778  G  Street, 

NW,  WashingNjn.  DC  20456. 

OF  RECORDS  IN  THE  SYSTEM 

This  system  contains  persona) 

information  on  an  employee,  i.e.,  height, 
weight,  hair  color,  eye  color,  current 
address,  and  telephone  number.  Also. 
this  system  identifies  the  individual  to 
contact  in  case  of  an  emergency 
involving  the  employee. 

AUTHORITY  FOR  MAIfrTENANCC  Of  THE 
SYSTEM: 

5  U  S  C   301 

ROUTINE  USES  Of  RECORDS  MAIHTAINED  IN 
THE  SYSTEM,  INCUKMNQ  CATEOOfU£S  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  The  Personnel  Office  uses  certdin 
personal  information  for  preparing  the 
employee  ID  cards.  12)  The  rnfurmation 
on  the  individual  to  contact  m  cases  of 


emergency  is  used  by  Personnel  and 
others  on  a  need-to-know  basis.  (3)  The 
Security  Officer  maintains  a  list  of  all 
employees,  with  their  addresses  and 
telephone  numbers.  This  list  is  updated 
monthly.  The  listed  information  is  used 
when  there  is  a  national  emergency.  (4) 
Standard  rouhne  uses  as  set  forth  in 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSINO,  RETAIfmia.  AND 
DISPOStMG  OF  RECORDS  IN  THC  XTSTEIT 

STORAGE: 

Records  are  stored  on  paper  hard 
copy. 

RETRIEVABIUTY: 

R'^cord&  are  indexed  alphabetically  by 

name. 

SAFEGUARDS; 

Records  are  maintained  in  locked  fde 

drawer. 

RETENTION  AMD  DISPOSAL: 

Records  are  disposed  of  after  an 
employee  is  separated  from  the  agency. 

SYSTEM  MAMAOCRfS)  AND  ADDRESS: 

(1)  Director.  Personnel  Office. 
National  Credit  Union  Administration. 
1778  G  Street,  NW..  Washington.  DC 
20456.  (2)  Security  Officer, 
Adnunistralive  Office,  at  the  same 
address  above. 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  the  system  contains  a  record 
pertaining  to  the  individual  by 
addressing  a  request  in  person  or  by 
mail  to  the  appropriate  system  manager 
listed  above.  If  there  is  no  record  on  the 
individual,  the  individual  will  be  so 
advised 

RECORD  ACCESS  PROCEDURE: 

Upon  request,  the  system  manager 
will  set  forth  the  procedures  for  gaimng 
access  to  available  records. 

CONTESTING  RECORD  PROCEDURES: 

Requests  to  amend  or  correct  a  record 

should  be  directed  lo  the  appropnaie 
system  manager  listed  above. 

RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  the  record  is 
maintained. 

NCUA-14 

SYSTEM  NAME: 

F.mpioyee  Injury  File.  NCUA. 

SYSTEM  LOCATION: 

Personnel  Office.  National  Credit 
Union  Administration.  1776  G  Street. 
NW..  Washington.  DC  20456. 


CATEGORIES  OF  INDIVIDUALS  COVOIED  BV  THE 
SYSTEM: 

Any  employee  who  has  sustained  a 
job-related  injury  or  disease. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Copies  of  rt:p<!rts  submitted  by 
individual  who  has  sustained  a  job- 
related  injury  or  disease.  Copies  of  any 
further  claims  made  regarding  the  same 
injury  or  disease  or  any  other  material 
required  for  documenting  and 
ridjii.iir.itmR  Th"  rlaim 

AUTHORITY  FOR  MAiMTEMAWCE  OF  THC 
SYSTEM: 

Ocrupattonal  Safety  »nd  HeaHh  Act 
of  1970,  29CFR  Part  1960. 

ROUTINE  USES  OF  RECORDS  HAlNTAiNEO  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  PURPOSES  OF  SUCH  USES: 

(1]  Infurmdtion  is  maintained  iu 
provide  appropriate  data  to  the 
Department  of  Labor,  when  needed,  for 
adjudication  of  a  claim.  (2)  Further, 
information  is  used  for  reporting 
purposes  as  required  by  the  Department 
of  Labor  on  a  recurring  basis.  (3)  Use  of 
information  is  limited  lo  the  Personnel 
Office.  (4)  Standard  routine  use  as  set 
forth  in  Appendix  A. 

POUCICS  ANO  PRACTICES  FOR  STORtHG, 
RETRIEVING.  ACCESSING,  RETArHING,  ANO 
DISPOSING  OF  RECORDS  IM  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  paper. 

RETRIEVABIUTY: 

Records  are  indexed  by  NCUA 
Region,  and  date  of  injury. 

SAFEOUAIIOS: 

Records  are  maintained  m  locked  file 

drawer 

RETENTION  AND  DISPOSAL: 

Records  are  disposed  of  five  years 
after  the  year  to  which  they  relate. 

SYSTEM  MANAaER(S)  ANO  ADOACSS: 

Director  Personnel  Office.  National 
Credit  Union  Administration.  1776  G 
Street,  NW.,  Washington.  DC  20456. 

NOTIFICATION  PROCCOUflC: 

An  individual  may  inquire  as  to 
whether  the  system  contains  a  record 
pertaining  to  the  individual  by 
addressing  a  request  in  person  or  by 
mail  to  the  system  manager  listed 
above.  If  there  is  no  record  on  the 
individual,  then  individual  will  be  so 
advised. 

RECORD  ACCESS  PROCEDURES: 

Upon  request,  the  system  manager 
will  set  forth  the  procedures  for  gaining 
access  to  available  records. 
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CONTESTING  RECORD  PROCEDURES: 

Requests  to  amend  or  correct  a  record 
should  be  directed  lo  the  system 
manager  listed  above. 

RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  the  record  is 
maintained:  superiors  of  individual; 
individual's  physician:  hospital 
attending  individual:  Department  of 
Labor, 

NCUA- 15 

SYSTEM  name: 

Investigative  Reports  Involving  Any 
Crime  or  Suspected  Crime  Against  a 
Credit  Union.  NCUA. 

SYSTEM  LOCATION: 

Office  of  Examination  and  Insurance, 
National  Credit  Union  Administration. 
1776  G  Street.  NW..  Washington.  DC 

204  SB 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM: 

This  system  covers  credit  union 
members,  credit  union  employees,  or 
other  individuals  involved  or  suspected 
of  involvement  In  criminal  activities 
against  a  federally-insured  credit  union. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Investigative  reports  relating  to 
possible  felonies. 

AUTHORITY  FOR  MAINTENANCE  OF  THC 
SYSTEM; 

u  u  sc  vm. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUOmO  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

(i)  Infurmatiun  is  used  to  determine  if 
any  further  agency  action  should  be 
taken.  (2)  Standard  routine  uses  us  set 
forth  in  Appendix  .\ 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 


Records  are  maintained  on  paper  hard 
copy  and  computer  readable  magnetic 
media. 

RETRIEVABIUTY: 

System  is  indexed  by  credit  union 
name  and  suspect  name. 

SAFEGUARDS: 

Records  are  mamtained  in  a  separate 
locked  cabinet  accessible  only  to  the 
Director.  Office  of  Examination  and 
Insurance,  and  designated  assistants. 
The  records  are  further  secured  by 
computer  passwords  accessible  only  by 
designated  assistants. 


RETENTION  AND  DISPOSAU 

Records  are  stored  indefinalely  on 
computer  media.  Paper  copies  are  held 
on  site,  then  transferred  to  long-term 
storage. 

SYSTEM  MANAOeR^S)  AND  ADDRESS: 

Director.  Office  of  Examination  and 
In.surance.  National  Credit  Union 
Administration.  1776  G  Street.  NW.. 
Washington.  DC  20456. 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  the  system  contains  a  record 
pertaining  to  the  individual  by 
addressing  a  request  in  person  or  by 
mail  lo  the  system  manager  listed 
above.  If  there  is  no  record  on  the 
individual,  the  individual  will  be  so 
advised. 

RECORD  ACCESS  PROCEDURE: 

upon  request,  the  system  manager 
will  set  forth  the  procedures  for  gaining 
access  to  available  records. 

CONTESTING  RECORD  PROCEDURES: 

Requests  to  dmend  or  correct  a  record 
should  be  directed  to  the  system 
manager  listed  above. 

RECORD  SOURCE  CATEGORIES: 

Credit  union  officials.  NCUA 
pxaminiTs,  and  other  Federal  agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  is  subject  to  a  specific 
exemption  pursuant  to  5  U.S.C- 
522a(k1(2).  as  the  system  of  records  is 
investigatory  material  compiled  for  law 
enforcement  purposes. 

NCUA- 16 

SYSTEM  NAME: 

Freedom  of  Information  Act  Bills 
Delinquent  30-Days  or  More.  NCUA. 

SYSTEM  location: 

Administrative  Office,  National  Credit 
Union  Administration,  1776  G  Street, 
NW.,  Washington.  DC  20456. 

categories  of  individuals  covered  by  the 
system: 

This  system  of  records  includes 
information  pertaining  to  any  Freedom 
of  Information  Act  (FOIA)  requestor 
who  has  an  outstanding  payment  of  at 
least  30  days  due  NCUA  as  a  result  of 
processing  their  FOIA  request. 

CATEGORIES  Of  RECORDS  IN  THE  SVSTEM: 

iTie  system  contains  the  following 
information  for  any  person  or 
organization  having  an  outstanding  bill 
of  30  days  or  more  for  FOIA  services: 
requestor's  name,  company  name  or 
organization,  address,  date  of  invoice. 


invoice  number,  amount  due,  phone 
number. 

authority  for  maintenance  of  the 

system: 

12  use.  1789. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

Records  in  !hi.s  «i?lcni  arc  used  to 
identify  requestors  who  are  at  least  30 
days  delinquent  in  their  payments. 
These  records  will  be  used  by  the 
NCUA  for  collection  of  the  amount  due, 
as  well  as  to  identify  subsequent 
requests  made  by  the  same  individuals. 
The  information  may  also  be  disclosed 
to  a  consumer  reporting  agency.  The 
information  disclosed  to  a  consumer 
reporting  agency  is  limited  to:  (1) 
Information  necessary  to  establish  the 
identity  of  the  individual,  including 
name,  address,  and  taxpayer 
identification  number  [2)  the  amount, 
status,  and  history  of  the  claim;  and  (3) 
the  agency  or  program  under  which  the 
claim  arose. 

POUClES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING.  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper  hard 
copy  and  computer  disk. 

RETRIEVABIUTY: 

Records  in  this  system  are  retrievable 
by  requestor's  name,  company  name  or 
organization,  dale  of  invoice,  and 
invoice  number. 

SAFEGUARDS: 

Physical  security  consists  of  storing 
records  on  a  password  protected  floppy 
diskette  and  a  hard  copy  secured  in  a 
metal  file  cabinet  which  is  accessible 
only  to  those  individuals  responsible  for 
collecting  outstanding  payments. 

RETENTION  ANO  DISPOSAL: 

Records  are  retained  until  payment  is 
received.  Once  payment  is  received,  all 
information  is  deleted  from  the  system. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Freedom  of  information  OfTicer, 
Administrative  Office.  National  Credit 
Union  Administration.  1776  G  Street, 
NW..  Washington  DC  20458. 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  the  system  contains  a  record 
pertaining  to  the  individual  by 
addressing  a  request  in  person  or  by 
mail  to  the  system  manager  listed 
above.  If  there  is  no  record  on  (he 
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individual,  the  individual  will  be  so 

advised. 

RECORD  ACCESS  PROCEDURE: 

t  .pun  rt-q^ipst.  the  system  manager 
vkili  set  forth  the  procedures  for  gaining 
access  to  available  records. 

CONTESTING  RECORD  PROCEOiiRCS: 

Requests  to  amend  or  correct  a  record 
should  be  directed  to  the  sy^em 
mdnd^pr  listed  above. 

RECORD  SOURCE  CATEGORIES: 

The  source  of  records  for  this  system 
of  records  is  the  FOIA  request  files. 

NCUA-17 

SVSTEM  NAME: 

-Acquired  Assets  and  Share  Payout 
Records  System.  N'CUA. 

SVSTEM  location: 

Records  within  this  system  of  records 
are  located  at  one  of  two  N'CL'A 
Liquidation  Centers;  Region  II  (Capital) 
and  Region  V  (Austin)  for  a  period  of 
time  necessary  to  answer  inquiries  of 
credit  union  members  and  to  transfer 
share  and  loan  record  information  to  the 
Director,  Department  of  Insurance. 
National  Credit  Union  Administration. 
1"6  G  Street  NW..  Washington.  DC 
20456  or  an  outside  purchaser  or  a  loan 
collection  semcer.  After  such  time,  the 
remaining  records  are  transferred  for 
storage  to  one  of  twelve  General 
Services  Administration  record  storage 
centers.  For  liquidations  occurring  in 
Regions  I.  II  or  III  records  are  located  in 
Region  II.  For  liquidations  occumng  in 
Regions  IV.  V  or  VI.  records  are  located 
in  Region  V.  (see  Appendix  B  for  states 
covered  by  each  Regional  Office), 

CATEGORIES  Of  UUMVtOUALS  COVERED  BY  THE 
SYSTEM: 

Members  of  hquidating  federally- 
insured  credit  unions 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Share  and  account  balances:  personal 
data  regarding  income  and  debts: 
payment  history. 

AUTMORTTV  FOR  MAINTENANCE  Of  THE 
SYSTEM: 

12L-SC   r8" 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  tNCUJDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  Data  used  for  pajmcnt  of 
insurance  claims  to  shareholders  in 
liquidating  federally-insured  credit 
unions.  (2)  Also,  data  is  used  in  the 
collection  of  outstanding  loans,  which 
may  include  referral  of  information  to 
the  General  Accounting  Office  or  the 
Department  of  [ustice  (3)  Generally. 


information  is  used  for  all  purposes 
necessary  to  close  out  the  affairs  of  the 
liquidated  credit  union  and  carry  out  all 
appropriate  liquidations-related 
functions  of  NCUA,  including  referral  of 
necessary  information  to  facilitate  a 
purchase  of  the  credit  union's  assets  by 
NCUA  or  sale  to  a  third  party  (before  or 
after  such  purchase),  referral  of 
noncredit  information  address  locators, 
or  referral  of  information  to  a  surety 
company  in  pursuit  of  a  fidelity  bond 
claim.  (4)  Standard  routine  u'le*;  -is  set 
forth  in  Appendix  A 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVmO.  ACCESSING.  RETAINING.  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  is  initially  compiled  on 
data  conversion  sheets  prepared  by 
NCUA  examiners  acting  as  on-site 
liquidators.  This  data  is  stored  on 
computer  disks,  from  which  loan 
registers  may  be  prepared  and  furnished 
to  NCUA  Regional  Offices  or 
prospective  purchasers  of  the  assets  of 
closed  credit  unions.  In  addition  to  data 
stored  on  computer  disks,  the  following 
records  are  maintained  on  paper  hard 
copy;  data  conversion  sheets,  loan 
registers,  essential  share  and  loan 
documents,  and  members"  filed  claim 
forms.  Copies  of  share  and  loan 
documents,  incoming  payments,  and 
loan  portfohos  may  also  be  maintained 
on  microfilm  copy. 

RETWEVABIUTV: 

Records  are  indexed  by  name  of 
member  and  by  name  of  closed  insured 

credit  union. 

SAFEOUAitDS: 

Records  are  maintained  in  secured 

offices. 

RCTENTION  ANO  DISPOSAL: 

Informtttion  is  disposed  of  five  years 

after  date  of  charter  cancellation. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

(1)  NCUA  Region  H  Regional  Office. 
Eighth  Floor.  1776  G  Street.  NW.. 
Washington.  DC  20006.  (2)  NCUA 
Region  V  Regional  Office,  Splcewood 
Springs  Road.  Building  5,  Austin,  TX 
7B759. 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  the  system  contains  a  record 
pertaining  to  the  individual  by 
addressing  a  request  in  person  or  by 
mail  to  the  system  manager  listed 
above.  If  there  is  no  record  on  the 
individual,  the  individual  will  be  so 
advised.  Written  inquiries  should 
include  name  of  inquirer,  name  of  closed 
insured  credit  union  of  which  inquirer 


was  a  member,  and  share  and  loan 
account  numbers,  if  known,  in  addition 
to  any  requirements  of  Part  790  of 
NCUA  Rules  and  Regulations  (12  CFR 
Part  790). 

RECORD  ACCESS  PROCEDURE: 

Upon  request,  the  system  manager 
will  set  forth  the  procedures  for  gaining 
access  to  available  records. 

COPTTESTtNC  RECORD  PROCEDURES: 

Requests  to  amend  or  correct  a  record 
should  be  directed  to  the  system 
manager  listed  above. 

RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  the  record  is 
maintained:  outside  address  locators: 
and  share  and  loan  account  files  of  the 
liquidating  credit  union  of  which  the 
individual  was  a  member 

NCUA- 16 

SYSTEM  NAME: 

Member  Accounts;  Credit  Unions 
Closed  for  Involuntary  Liquidations. 
NCUA. 

SYSTEM  LOCATION: 

Records  within  this  system  of  records 
are  located  at  one  of  two  NCUA 
Liquidation  Centers:  Region  II  (Capital) 
and  Region  V  (Austin)  for  a  penod  of 
lime  necessary  to  answer  inquiries  of 
credit  union  members  and  to  transfer 
share  and  loan  record  information  to  the 
Director.  Examination  and  Insurance. 
National  Credit  Union  Administration. 
1776  G  Street.  NW,.  Washington.  DC 
20456  or  an  outside  purchaser  or  a  loan 
collection  serviced  After  such  time,  the 
remaining  records  are  transferred  for 
storage  to  one  of  twelve  General 
Services  Administration  record  storage 
centers. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM: 

Information  is  maintained  on  those 
individuals  who  were  members  or 
employees  of  a  federally-insured  credit 
union  closed  for  liquidation  and  for 
which  the  Board  served  as  liquidating 
agent  pursuant  to  12  U.S.C.  1787. 
Records  in  this  system  are  subject  to  the 
provisions  of  the  Privacy  Act  only  upon 
completion  of  the  liquidation  of  a  closed 
federally-insured  credit  union  and  three 
years  after  the  cancellation  of  the  credit 
union  charter.  Prior  to  such  time,  records 
of  a  closed  insured  credit  union  which 
are  held  by  the  Board,  only  in  its 
capacity  as  liquidating  agent  for  the 
closed  credit  union,  are  not  "agency 
records"  within  the  meaning  of  the 
Privacy  Act.  and  thus  the  provisions  of 
the  Act  have  no  applicability. 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  s\st('m  contains  information 
concerning  an  individuals  membership 
in  and  share  and  loan  transactions  with 
the  credit  union  which  has  been  closed 
for  liquidation;  membership  card: 
individual  share  and  loan  ledgers:  notes: 
security  documents;  promissory  notes 
and  extension  agreements,  if  any.  Also 
included  are  employee  payroll  records 
and  data.  As  further  explained  above,  in 

the  "Categories  of  Individuals 

portion  of  this  descriptive  system  notice, 
records  of  a  closed  insured  credit  union 
are  generally  subiect  to  the  provisions  of 
the  Privacy  Act  after  completion  of  the 
liquidation  of  the  credit  union  and  three 
years  after  the  cancellation  of  the  credit 
union  charter. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 

SVSTEM: 

\Z  I'S.C   ]~ii6\L\  and  1787. 

ROITDNE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

|1)  Actions  necessary  to  close  out  the 
affairs  of  liquidating  federally-insured 
credit  union,  including:  (a)  Referral  of 
information  to  affected  credit  union 
members,  the  NCUA  Loan  Management 
System,  and  any  purchasers  of  the 
closed  credit  union's  assets:  (b)  referral 
of  information  to  the  credit  union's 
surety  in  pursuit  of  fidelity  information 
to  any  appropriate  agency  or  official  in 
the  course  of  collecting  a  claim  of  the 
United  Stales.  (2)  Standard  routine  uses 
as  set  forth  in  Appendix  A.  (While  it  is 
the  full  intent  to  comply  with  the  spirit 
of  the  Privacy  Act  with  regard  to  records 
maintained  within  this  described 
system,  it  should  again  be  noted  that  the 
provisions  of  the  Privacy  Act  of  1974, 
including  a  limitation  of  routine  uses  to 
those  described  herein,  do  not 
technically  apply  to  the  records  until 
they  become  "agency"  records,  i.e..  until 
such  time  as  they  revert  to  NCUA  three 
years  after  the  cancellation  of  the 
charter  nf  a  closed  credit  union.) 

POLICIES  AND  PRACTICES  FOR  STORING. 

RETRIEVING.  ACCESStNG.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  on  individual  credit  union 
members  or  employees  in  this  system  of 
records  are  maintained  on  member 
account  documents  as  compiled  by 
individual  credit  unions  prior  to  entering 
liquidation. 

retrievabiuty; 

Member  and  employee  records  are 
generally  ordered  or  indexed  by  account 

number. 


SAFEGUARDS: 

Records  within  this  system  are 
maintained  under  the  control  of  a 
designated  agent  for  the  liquidating 
agent  who  makes  only  such  disclosures 
from  the  records  as  are  necessary  or 
part  of  responsibilities  under  the  Federal 
Credit  Union  Act  (12  U.S.C.  1751-1795). 

retention  and  DISPOSAU' 

The  records  are  maintained  in  one  of 
the  two  liquidation  centers  indicated 
under  the  Icoation  section  of  this  notice, 
for  a  period  necessary  to  answer 
inquiries  of  credit  union  members  and 
transfer  appropriate  share  and  loan 
information.  The  records  are  disposed  of 
five  years  after  charter  cancellation. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  system  managers  for  this  system 
of  records  are  the  two  Regional 
Directors  located  at  the  Regional  Offices 
at  which  the  liquidation  centers  arc 
located. 

NOTIFICATION  PROCEDURE: 

If  an  individual  wants  to  find  out 
whether  the  records  of  a  closed  credit 
union  within  this  system  inlude  records 
pertaining  to  that  individual,  the 
individual  should  contact  by  mail  or  in 
person,  the  Regional  Director  for  Region 
11  if  the  closed  credit  union  was  located 
in  Region  1, 11  or  UL  or  the  Regional 
Director  of  Region  V  if  the  closed  credit 
union  was  located  in  Regions  IV.  V  or 
VL  (see  address  in  Appendix  B).  The 
inquiry  should  contain  the  name  of  the 
closed  credit  union,  the  inquirer's  credit 
union  account  number  (if  known),  a 
description  of  the  records  sought,  the 
approximate  dates  covered  by  the 
record,  and  the  name  of  the  system  of 
records.  If  there  is  no  record  on  the 
individual,  the  individual  will  be  so 
advised. 

RECORDS  ACCESS  PROCEDURES: 

Upon  request,  the  Regional  Director 
will  set  forth  the  procedures  for  gaining 
access  to  available  records. 

CONTESTING  RECORD  PROCEDURES: 

Requests  to  amend  or  correct  a  record 
should  be  directed  to  the  Regional 
Director  for  Region  II  if  the  closed  credit 
union  was  located  in  Regions  I,  II  or  III 
or  the  regional  Director  for  Region  V  if 
the  closed  credit  union  was  loacted  in 
Region  IV.  V  or  VI. 

RECORD  SOURCE  CATEGORIES: 

The  sole  source  of  information  for  this 
system  or  records  is  the  member-related 
files  and  accounting  records  of 
federally-insured  credit  unions  which 
have  been  closed  for  liquidation  and  for 
which  the  Board,  or  its  designee,  serves 
as  liquidating  agent. 


NCUA- 19 

SYSTEM  NAME: 

Trusteed  Account  Records  System. 

NCUA. 

SYSTEM  LOCATKW: 

Records  within  this  system  of  records 
are  located  at  one  of  two  NCUA 
Liquidation  Centers:  Region  II  (Capita!) 
and  Region  V  (Austin)  for  a  period  of 
time  necessary  to  answer  inquires  of 
credit  union  members  and  to  transfer 
share  and  loan  record  information  to  the 
Director.  Office  of  Examination  and 
Insurance.  National  Credit  Union 
Administration.  1776  G  Street.  NW.. 
Washington.  DC  20456  or  an  outside 
purchaser  or  a  loan  collection  services. 
After  such  time,  the  remaining  records 
are  transferred  for  storage  to  one  of 
twelve  General  Services  Administration 
record  storage  centers. 

CATEGORIES  OF  INDrVIDUALS  COVERED  8Y  THE 
SVSTEM: 

Share  balance  and  last  Icnown 
addresses  of  individuals  by  whom  or  on 
whose  behalf  insured  share  account 
payout  claims  have  been  filed. 

AUTHORrrv  FOR  MAINTENANCE  OF  THE 
SVSTEM: 

12  U.S.C  l-^B-^. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

[I]  Information  is  used  to  ensure 
proper  payment  of  all  trusteed  account 
funds.  (2)  Standard  routine  uses  as  set 

forth  in  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  computer 
printout  forms  or  accounting  work 
papers  and  members  account 
statements. 

RETRIEVABIUTY: 

Records  are  retrievable  by  individual 
name,  credit  union  name,  or  a 
combination  thereof. 

SAFEGUARDS: 

Records  are  stored  in  secured  oflices. 

RETENTION  ANO  DISPOSAU 

Records  are  maintained  until 
processing  of  claims  is  completed  and. 
thereafter,  are  escheated  to  the 
appropriate  state  agency. 

SYSTEM  MANAOEn(S)  AND  ADDRESS: 

The  system  managers  for  this  system 
of  records  are  the  two  regional  Directors 
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lucdted  at  the  liquidation  centers  lisied 
in  -SYSTEM  LOCATION"  above 

NOTrFICATION  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  the  sy«;tem  contains  a  record 
pertaining  to  the  individual  by 
addressing  a  request  in  person  or  by 
mail  to  the  system  manaser  listed 
above.  If  there  is  no  record  on  the 
individual,  the  individual  wdl  be  so 
advised. 

RECORD  ACCESS  PROCEDURE: 

'  'pon  request,  the  system  mnnajjer 
V,  ill  set  forth  the  procedures  for  gaming 
cii.cKss  to  available  recnrds- 

CONTCSTINQ  RECORD  PROCEDURES: 

Requests  to  amend  or  correct  a  record 
should  be  directed  to  the  system 
mdr.^ser  listed  above 

RECORD  SOURCE  CATEGORIES: 

Fdes  of  federally-insure  creditunions 
vthich  are  clt-sed  for  liquidation. 

NCUA-20 

SVSTEM  NAME: 

Investigation  Files.  NCUA. 

SYSTEM  location: 

Oifice  of  Internal  Auditor.  National 
Crrdit  Union  Administration.  1776  G 
Strff?;.  \W.,  Washington.  DC  20456. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  HE 
SYSTEM: 

Employees  of  the  NCUA 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM; 

12  U.S.C.  1766(i)(l)  and  1799fa)(7). 

ROUTrNE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  tNCtUDINO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1]  Information  gathered  is  used  for 
intra-agency  purposes.  (2)  Standard 

rf)urtnp  uses  ;^.s  9Pt  for'h  In  .Appendix  A 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Reports  are  maintained  on  paper  hard 

copy 

RETRIEV  ABILITY: 

Th;s  system  is  indexed  by  name  of 

complamanl, 

SAFEGUARDS: 

Records  are  maintained  in  a  locked 
file  cabmet  and  are  accessible  only  to 
the  Director.  Office  of  Jntemal  Audit 
and  designated  assistants. 


RETENTION  AND  DISPOSAL: 

-After  the  report  is  rf:\iewed  by  the 
Budrd  and  has  served  its  intended 
purpose,  it  is  retained  for  ten  years  and 
then  destroyed  unless  otherwise 
directed 

SVSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Office  of  Inemal  Auditor. 
National  Credit  Umun  Administration, 
1776  G  Street.  NW..  Washington.  DC 
20456. 

NOTIFICATION  PROCEDURE: 

.An  ind!\.idudl  may  inquire  as  to 
whether  the  system  contains  a  record 
pertaining  to  the  individual  by 
addressing  a  request  in  person  or  by 
mail  to  the  system  manager  hsled 
above.  If  there  is  no  record  on  the 
individual,  the  mdividual  will  be  so 
advised. 

RECORD  ACCESS  PROCEDURES: 

Upon  request,  the  system  manager 
will  set  forth  the  procedures  for  gaining 
access  to  available  rfK;urd8. 

CONTESTING  RECORD  PttOCEOUflES: 

Requests  to  amend  or  correct  a  record 
should  be  directed  to  the  system 
manager  listed  above. 

RECORD  SOURCE  CATEGORIES: 

The  soun;RS  of  records  maintained  in 
the  system  of  records  are  the  individual 
about  whom  the  record  is  maintained, 
supervnsors.  other  NCUA  employees. 
credit  union  employees,  members  of  the 
public  and  files  maintained  within 
NCUA. 

NCUA-21 

SVSTEM  NAME: 

Consumer  Complaints  Against 

Federal  Credit  Unions,  NCUA. 

SYSTEM  LOCATION: 

Information  is  maintained  in  NCUA's 
six  Regional  Offices  (see  Appendix  B  for 

Roi^iona!  Offices'  locatinns). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 

SYSTEM: 

Pt-rsons  who  submit  complaints 
concerning  operating  Federal  credit 
unions- 

CATEGORlES  OF  RECORDS  IN  THE  SYSTEM: 

Complaint  letters,  investigation 
reports,  and  related  correspondence 
concerning  the  complainants  and  the 
involved  Federal  credit  union. 

AUTNORrry  for  maintenance  of  the 

SYSTEM: 

12  U.S.C.  176e(i)(l)  and  17B9(a)(7):  5 
U.S.C.  301;  15  U.S-C-  1601-1693, 


ROimNE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  Information  may  be  disclosed  to 
officials  of  Federal  credit  unions  and 
other  persons  mentioned  in  a  complaint 
or  identified  during  an  investigation.  (2) 
Disclosures  may  be  made  to  the  Federal 
Reserve  Board,  other  Federal  financial 
regulatory  agencies,  the  Federal 
Financial  Institutions  Examination 
Council,  the  White  House  Office  of 
Consumer  Affairs,  and  the  Congress  or 
any  of  its  authorized  committees  in 
fulfilling  reporting  requirements  or 
assessing  implementation  of  applicable 
laws  and  regulations.  (Such  disctnsiires 
will  be  made  in  a  nonidentifiable 
manner  when  feasible  and  appropriate.) 
(3)  Referrals  may  also  be  made  to  other 
Federal  and  nonfederal  supervisory  or 
regulatory  authorities  when  the  subject 
matter  is  a  complaint  or  inquiry  which  is 
more  properly  within  such  agency's 
lurisdiction.  (4]  Standard  routine  uses  as 
set  forth  in  Appendix  A 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  REfOROS  iN  THE  SYSTEM: 


Records  are  stored  on  paper  or 

computer  media. 

RETRIEV  ABILITY: 

Records  are  retrievable  from  files  by 
Federal  credit  union  name,  by 
complainant  name,  or  assigned  control 
number. 

SAFEGUARDS: 

Rtcurds  are  maintained  in  secured 
offices  m  either  a  file  cabmet  or  on 
computer  media. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  three  years, 
then  destroyed.  Consumer's  name. 
Federal  credit  union's  name,  subject  of 
complaint,  date  received,  and  dale 
resolved  are  kept  indefinitely. 

SVSTEM  MANAGER(S)  AND  ADDRESS: 

The  information  is  maintained  in 
NCUA's  six  Regional  Offices  (see 
Appendix  B  for  Regional  Offices' 
location). 

NOTIFICATION  PROCEDURE: 

An  individual  mny  inquire  as  to 
whether  the  system  contains  a  record 
pertaining  to  the  individual  by 
addressing  a  request  in  person  or  by 
mail  to  the  system  manager  listed 
above.  If  (here  la  no  record  on  the 
individual,  the  individual  will  be  so 
advised. 
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RECORD  ACCESS  PROCEDURE: 

Upon  request,  the  system  manager 
will  set  forth  the  procedures  for  gaining 
access  to  available  records. 

COKTESTINQ  RECORD  PROCEDURES: 

Request  to  amend  or  correct  a  record 
should  be  directed  to  the  system 
manager  listed  above. 

RECORD  SOURCE  CATEOORIES: 

Complaintant  (and  his  or  her 
representative,  which  may  include,  e.g.. 
a  member  of  Congress  or  an  attorney); 
Federal  credit  union  officials;  employees 
and  members  of  the  credit  union 
involved;  and  NCUA  examiners  and 
central  files  on  Federal  credit  unions. 

NCUA-22 
SYSTEM  NAME: 

Litigation  Case  Files,  NCUA. 

SYSTEM  LOCATION: 

Office  of  General  Counsel,  National 
Credit  Union  Administration.  1776  C 
Street.  NW..  Washington,  DC  20456. 

categories  op  individuals  covered  bv  tmc 
system: 

Records  are  maintained  in  files  by  the 
case  name  of  individuals  who  are:  The 
subject  of  NCUA  investigations  made  in 
contemplation  of  legal  action:  involved 
in  civil  litigation  with  NCUA;  involved 
in  administrative  proceedings:  involved 
in  litigation  of  interest  to  NCUA;  or 
pursuing  tort  claims. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  case  files  include: 
Investigative  reports  relating  to  possible 
felonies  or  violations  of  the  Federal 
Credit  Union  Act  transcripts  of 
testimony  or  affidavits:  documents  and 
other  evidentiary'  matter,  pleadings  and 
other  documents  filed  in  court:  orders 
filed  or  issued  in  civil,  administrative  or 
criminal  proceedings;  correspondence 
relating  to  investigatory  or  litigation 
matters;  information  provided  by  the 
individual  under  investigation  or  from  a 
Federal  credit  union;  and  other 
memoranda  gathered  and  prepared  by 
st.iff  in  performance  of  their  duties. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

12  U.S.C.  1766, 1786. 17B7;  and  1789:  28 
use,  2671-2680. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  The  staff  of  the  Office  of  General 
Counsel  may  use  such  records  to  render 
legal  advice  concerning  investigations  or 
courses  of  legal  action;  to  represent 
NCUA  in  all  judicial  and  administrative 
proceedings  in  which  NCUA  or  any  of 


its  employees  who,  within  the  scope  of 
employment  and  in  an  official  capacity. 
is  a  party:  or  to  intervene  as  an  amicus 
curiae.  (2)  Standard  routine  uses  set 
forth  in  Appendix  A. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

General  Counsel,  National  Credit 
Union  Administration.  1776  G  Street. 
NW..  Washington.  DC  20456. 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire°as  to 
whether  the  system  contains  a  record 
pertaining  to  the  individual  by 
addressing  a  request  in  person  or  by 
mail  to  the  system  manager  lisied 
above.  If  there  is  no  record  on  the 
individual,  the  individual  will  be  so 
advised. 

RECORD  ACCESS  PROCEDURE: 

Requests  to  amend  or  correct  a  record 
should  be  directed  to  the  system 
manager  listed  above 

CONTESTING  RECORD  PROCEDURES: 

Requests  to  amend  or  correct  a  record 
should  be  directed  to  the  system 

manager  listed  above. 

RECORD  SOURCE  CATEOORIES: 

Record  source  categories  vary 
depending  upon  the  legal  issue  but 
generally  are  obtained  from  the 
following:  NCUA  staff  and  internal 
agency  memoranda:  Federal  employees 
and  private  parties  involved  in  torts; 
contracts:  Federal  credit  union  files  or 
officials;  general  law  texts  and  sources: 
law  enforcement  officers;  witnesses  and 
others:  administrative  and  court 
pleadings,  transcripts  or  judicial  orders/ 
decisions;  evidence  gathered  in 
connection  with  the  matter  involved: 
and  from  individuals  to  whom  the 
records  relate. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  is  subject  to  the  specific 
exemption  provided  by  5  U.S.C. 
552a(k)(2).  as  the  system  of  records  is 
investigatory  material  compiled  for  law 
enforcement  purposes. 

Appendix  A — Standard  Routine  Uses 
Applicable  to  NCUA  Systems  of 
Records 

1.  In  the  event  that  a  system  of 
records  maintained  by  this  Agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal,  or  regulatorj'  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule,  or  order  issued 
pursuant  thereto,  the  relevant  records  In 
the  system  or  records  may  be  referred. 
as  a  "routine  use,"  to  the  appropriate 


agency,  whether  Federal.  State,  local,  or 
foreign,  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  rule, 
regulation,  or  order  issued  pursuant 
thereto, 

2.  A  record  from  a  system  of  records 
may  be  disclosed  as  a  "routine  use"  to  a 
Federal,  State,  or  local  agency  which 
maintains  civil,  criminal,  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessary,  to  obtain 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract  or  the  issuance  of  a  license, 
grant  or  other  benefit. 

3.  A  record  from  a  system  of  records 
may  be  disclosed  as  a  "routine  use"  to  a 
Federal  agency,  in  response  to  its 
request,  for  a  matter  concerning  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
reporting  of  an  investigation  of  an 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  Ucense.  grant,  or  other 
benefit  by  the  requesting  agency,  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  requesting 
agency's  decision  in  the  matter. 

4.  A  record  from  a  system  of  records 
may  be  disclosed  as  a  "routine  use""  to 
an  authorized  appeal  grievance 
examiner,  formal  complaints  examiner. 
equal  employment  opportunity 
'investigator,  arbitrator  or  other  duly 
authorized  official  engaged  in 
investigation  or  settlement  of  a 
grievance,  complaint  or  appeal  filed  by 
an  employee.  Further,  a  record  from  any 
system  of  records  may  be  disclosed  as  a 
"routine  use"  to  the  Office  of  Personnel 
Management  in  accordance  with  the 
agency's  responsibility  for  evaluation 
and  oversight  of  Federal  personnel 
management. 

5-  A  record  from  a  system  of  records 
may  be  disclosed  as  a  "routine  use"  to 
officers  and  employees  of  a  Federal 
agency  for  purposes  of  audit. 

6.  A  record  from  a  system  of  records 
may  be  disclosed  as  a  "routine  use"  to  a 
member  of  Congress  or  to  a 
congressional  staff  member  in  response 
to  an  inquiry  from  the  congressional 
office  made  at  the  request  of  the 
individual  about  whom  the  record  is 
maintained. 

7.  A  record  from  a  system  of  records 
may  be  disclosed  as  a  'routine  use"  to 
the  officers  and  employees  of  the 
General  Services  Administration  (GSA) 
in  connection  with  administrative 
services  provided  to  this  Agency  under 
agreement  with  GSA. 
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8.  [I  shall  be  a  routine  use  of  the 
records  mainuuied  by  this  agency  tu 
disclose  them  to  the  Department  of 
lustice  when 

(a)  The  Agency,  or  any  component 
thereof:  or 

(bj  Any  employee  of  the  Agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  Agency  in  his 
or  her  indivulual  capacity  where  the 
Department  of  justice  has  agreed  to 
represent  the  employee;  or 

\i)  The  United  States,  where  the 
Agency  determmes  the  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components,  is  a  party  to  btigation  or 
has  an  mterest  io  such  litigation,  and  the 
use  of  such  records  by  the  Department 
of  justice  is  deemed  by  the  Agency  to  be 
relevant  and  necessary  to  the  liTigation. 
provided,  however,  that  in  each  case, 
the  Agency  determines  that  disclosure 
of  the  records  to  the  Department  of 
Justice  IS  a  use  of  the  information 
contained  in  the  records  that  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

9  it  shall  be  a  routine  use  of  records 
maintauied  by  this  Agency  to  disclose 
them  UQ  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear,  when 

(d)  The  Agency,  or  any  component 
thereof;  or 

(b|  Any  employee  of  the  Agency  in  his 
or  her  offioal  capacity:  or 

jc)  Any  employee  of  the  Agency  m  his 
or  her  individual  capacity  where  the 
Agency  has  agreed  to  represent  the 
employee:  or 

Idl  The  United  States,  where  the 
Agency  determines  thai  litigation  is 
likely  to  affect  the  agency  or  any  of  tis 
components,  is  a  party  lo  litigation  or 
has  an  interest  in  such  btigation.  and  the 
Agency  determmes  that  use  of  such 
records  is  relevant  and  necessary  to  the 
liti]^ittion.  provided,  however,  thai  in 
each  case,  tne  Agency  determines  that 
disclosure  of  the  records  to  the 
Department  of  justice  is  a  use  of  the 
information  contamed  in  the  records 
thiii  IS  compatible  with  the  purposp  for 
which  liie  records  were  collected 

Appendix  B — List  of  Regional  OfTices 
(Addresses  and  States  Covered  by  Each 
Res^oo) 

I  NCL  A  ReRiai!  I  Regional  OfTice:** 
VVashingHon  Square  \A  d^hington  Square 
EKlen-iion.  AIi-'in\    \Y  i:::05,  Phope:  (51B| 
472-1 .5  54. 

States  coverHd  Connecticut,  MHine, 
MH.tfirtchiJsetts,  New  Hampshire,  New  |ersp> 
New  \r,rK.  Puerto  Rico  Rhod.?  Island 
Vermont,  VipRin  Islands 

il  -SCUA  Region  U  Regional  Office  &Kh(h 
Floor,  1776  G  Sireet  Washington,  tx:  ZrtHJfi, 
Phomf  (202)  682-1900 


Stdtes  cowered  Dtatrict  of  Columtjia. 
Delaware.  Maryland.  Pennsviv<ini«,  Virginia. 
West  Virginia. 

Ill,  NCL'A  Region  Ul  Regional  Office.  7000 
Centra!  Parkway.  Suite  IfiOO.  Atlaola.  GA 
303J8  Phone  (*Mt  396-1042 

States  covered  Arkiinsus.  Aldbama. 
Republic  of  Panama.  Florida.  Ceotgia. 
Kentucky  Louisiana,  Mississippi  North 
Carolina,  Tennessee,  South  Carolina, 

IV  NCUA  Region  IV  Rewonal  Office,  300 
Park  Boulevard,  Suite  155.  Itasca  IL  tKH43. 
Phone  1312)  250-6000 

States  covered:  Ilbtioin,  Indiana  Iowa, 
Michigan.  Minnesota-  Missouri.  North 
Drtkuta,  Ohio.  South  Dakota.  Wwixmsin, 

V  NCUA  Region  V  Regional  Office:  4«)7 
Spicewaod  Spnngs  Road,  Building  5.  Austin. 
TX  ""e^sg.  Phone  f5]2j  482-1500, 

Sralt^s  covered  Aruona,  Colorado,  Iowa. 
Kansas,  Minnesota.  Nebraska.  New  Mexico, 
N'ur'h  Dakota.  South  Dakota,  Oklahoma. 
Texas,  Utah.  Wyoming 

VI  NCUA  Re«ion  VI  Regional  Office:  2890 
N  Main  Street  Suite  101  Walnut  Creek,  CA 
M596.  Phone:  (415)  486-^90. 

States  covered:  Alaska,  California.  Guam. 
Hawaii.  Idaho.  Montana.  Nevada.  Ort-gon. 
Washington. 

[PR  Doc.  86-Z1S13  FUed  9-23-68;  6:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Permit  Applications  Received  Under 
the  Antarctic  Conservation  Act  of  1978 

AQENCY:  .National  St.ience  Foundation. 
ACTION:  Notice  of  petTnit  applications 
received  under  the  Antarctic 
Conservation  Act  of  1978,  Pub.  L.  95-541. 

summary:  The  National  Science 
Foundation  (NSF|  is  required  to  publish 
nniice  of  permit  appUcalians  received  to 
conduct  activities  rcRuiated  under  the 
Anlanitic  Conservation  Act  of  1978,  NSF 
has  published  rp^uldtiuns  under  the 
Antarctic  Conservation  Act  of  1978  at 
Title  45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
OATt  Interested  parties  are  invited  to 
submit  written  data,  comments,  or  views 
with  respect  ot  these  pemiit  applications 
by  October  28.  1988.  Permit  applications 
may  be  inspected  by  interested  parties 
rtt  the  Permit  Office,  address  below. 
ADDRESS:  Comments  should  be 
addressed  to  Permit  Office.  Room  627, 
Division  of  Polar  Programs.  National 
Science  Foundation.  Washington.  DC 
20.'i50. 

FOU  FUflTHER  INFORMATION  CONTACT: 
Charles  E.  Khers  at  the  atiove  address 
or  (202|:i57-7934 

SUPPt^MENTART  INFORMATION:  The 
.Nationai  Science  Foundation  ah 
directed  bv  the  Antarctic  Conservalinn 
Act  of  1976  (Pub  L  95-541).  has 


deveIope<i  rej^ul-itions  thai  implement 
the  ""Agreed  Measures  for  the 
Conversation  of  Antarctic  Fauna  and 
Flora"  fur  all  I'nited  States  citizens.  The 
Agreed  Measures,  developed  m  liJM  b> 
the  Aniarclic  Treaty  Consultative 
Parlies,  recommended  eslabiishment  of 
a  permit  system  for  various  activities  m 
Antarctica  and  designation  of  certain 
animals  and  certain  geoKraphir  area?!  as 
requiring  special  protection.  The 
regulations  eslahlish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest,  Additional  information  was 
published  in  the  Federal  Register  on 
June  21,  1988. 

The  applications  received  are  as 

follows: 

1.  Applicant 

Arthur  L  DeVries,  524  Burrill  Hall. 
University  of  Illinois.  Urbana.  Illinois 
61801 

Activity  for  Which  Permit  Requested 

Introduction  of  non-indigenous 
species  into  Antarctica.  The  applicant 
proposes  to  introduce  up  to  20 
specimens  of  New  Zeal.md  Black  Cod 
[Notothenio  an^usiaiu)  into  Antarctica 
for  a  study  of  the  role  of  antifreeze 
ylycopeptides  in  freezing  avoidance. 
Specimens  will  be  kept  in  a  laboratory 
aquarium:  no  specimens  will  be  released 
to  the  antarctic  environment. 

Location 

McMurdo  Station,  Antarctica 

DatPS 

October  19a8-February  1989 

2.  Applicant 

fohn  T.  Shields.  Manager.  Palmt^r 
Station,  ITT/Antarctic  Services.  Inc.. 
621  Industrial  Avenue.  Paramiis,  New 
lersey  07B52 

Activity  for  which  permit  requested 

Enter  Specially  Protected  Area  The 
applicant  requests  permission  to  enter 
Litchfield  Island,  Specially  Protected 
Area,  to  mspect  a  survivial  cache 
located  on  Litchfield  Island.  The 
inspection  of  ihis  cache  is  an 
operational  requirement  for  boating 
safety  and  is  conducted  twice  annually 
during  December  and  March. 

Location 

Litchfield  Island,  Arthur  Harbor, 
Antarctica 


Dates 

October  19B8-March  1990 

Charles  E.  Myen, 

l*eniul  Office. 

(FK  Dor  8R-:n931  Filed  9-23-fl8:  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

I  Docket  No.  50-3201 

GPU  Nuclear  Corp.;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  L'-S  Xuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR  55, 
Operators'  Licenses,  relative  to  Facility 
Operating  License  Na  DPR-73.  issued  to 
GPU  Nuclear  Corporation  (the  licensee), 
for  the  Three  Mile  Island  Nuclear 
Station  Unit  2  (TMI-2).  located  in 
Londonderry  Township.  Dauphin 
County.  Pennsylvania.  By  Order  for 
Modification  of  License,  dated  |uly  20. 
1979.  the  licensee's  authority  to  operate 
the  facility  was  suspended  and  the 
licensee's  authority  was  limited  to 
maintenance  of  the  facility  in  the 
present  shutdown  cooling  mode  (44  VK 
45271).  By  further  Order  of  the  Director, 
Office  of  Nuclear  Reactor  Regulation, 
dated  February  11. 1980.  a  new  set  of 
formal  license  requirements  was 
imposed  to  reflect  the  post-accident 
condition  of  the  facility  and  to  assure 
the  continued  maintenance  of  the 
current  safe,  stable,  long-term  cooling 
condition  of  the  facility  (45  FR  11292). 
The  license  provides,  among  other 
things,  thai  it  is  subject  to  all  rules, 
regulations  and  Orders  of  the 
Commission  rvow  or  hereafter  in  effect. 

Environmental  Assessment 

Identification  of  Proposed  A  ctfon 

The  actions  being  considered  by  the 
Commission  are  exemptions  from  10 
CFR  Part  55  pertaining  to  the 
requirement  to  administer  operating 
tests  for  operators  and  senior  operators 
in  a  simulation  facility  and  an 
exemption  from  the  hourly 
vvatchstanding  requirements  to  mAtntain 
an  operator's  license. 

Exemption  from  the  requirement  lo 
administer  operating  tests  for  operators 
and  senior  operators  m  a  simulation 
facility  would  eliminate  the  licensee's 
need  for  an  NRC  approved  or  certified 
simulation  facility.  Exemptions  would 
be  granted  with  regard  lo  simulator 
requirements  to  sections  10  CFR 
55.45(b),  Implementation — (1) 


Administration.  10  CFR  55.45(b)|2) 
Schedule  for  facility  licensees,  10  CFR 
55  45(b)t4)  Application  for  an  approval 
of  simulation  facilities.  10  CFR 
5.5.45(b)(5)  Certification  of  simulation 
facilities,  and  10  CFR  5S.59(a)f2] 
Requalification  requirements. 

A  reduction  in  the  hourly 
watchstandtng  requirements  lo  mamtain 
an  operating  license  also  requires  an 
exemption  since  the  regulations  specify 
the  number  of  hours  required.  The 
exemption  would  allow  the  licensee  lo 
reduce  the  hourly  watchstanding 
requirement  for  maintenance  of  an 
operator's  license  from  seven  8-hour 
shifts  or  five  12-hour  shifts  to  four  8-hour 
shifts  per  quarter.  The  exemption  would 
also  permit  the  licensee  to  reduce  from 
40  hours  lo  two  8-hour  shifts  the 
watchstanding  requirements  necessary 
to  reinstate  a  licensed  operator  who 
fails  to  meet  the  quarterly 
watchstanding  requirement.  Exemptions 
would  be  granted,  conditioned  on  the. 
revised  hourly  watchstanding 
requirements,  to  sections  10  CFR 
55.53(e)  and  10  CFR  55.53(f). 

The  Need  for  the  Propost-d  Action 

TMI-2  is  currently  in  a  post-accident, 
cold  shutdown,  long-term  recovery 
mode,  with  sufficient  decay  heal 
removal  assured  by  direct  heal  loss  from 
the  reactor  coolant  system  to  the  reacted 
building  atmosphere. 

The  licensee  has  requested  lo  the 
requirements  that  licensed  operators 
utilize  a  simulation  faality  when  taking 
an  operating  teat  Due  to  the  unique  cold 
shutdown,  partially  defuehng  condition 
of  TMI-2,  there  is  no  plant-referenced 
simulator  or  simulation  fdcihty  that 
reflects  the  current  condition  of  TMI-2, 
The  lime  lo  design,  procure,  install,  and 
begin  to  operate  a  simulation  facility 
would  exceed  the  period  of  time  in 
which  licensed  operators  would  be 
required  at  the  lacility.  Furlbermore.  due 
lo  the  changing  nature  of  the  cleanup 
effort,  any  design  of  a  simulator  would 
be  quickly  outdated-  The  use  of  the 
facility  as  a  simulation  facility  is  not 
practical  since  this  would  require 
facility  manipulations  not  authorized  by 
the  facility  license. 

Exemption  will  be  granted  to  10  CFR 
55.45|b)(l).  10CFR55.45ib)(2).  10  CFR 
55.45(bH4).  10  CFR  55.45lbl(5J  and  10 
CFR  55.59(a)(21  to  the  extent  that  the 
regulations  require  a  simulation  facility 
or  the  use  of  a  simulation  facility  to 
grant  or  maintain  operator's  licenses. 

The  licensee  also  has  requested  a 
reduction  in  the  hourly  watchstanding 
requirements  to  maintain  an  operator's 
license.  This  requested  reduction  also 
requires  an  exemption.  Current 
requirements  spff  ify  the  number  of 


hours  a  licensed  operator  must  uctivelv 
perform  the  functions  of  an  operator  or 
senior  operator  in  a  calendar  quarter. 
These  requiremenlf  were  based  on  the 
assumption  that  the  operators  would  be 
controlling  an  operating  facility  which  is 
not  the  case  at  TMI-2.  the  TMl-2 
operators  function  largely  to  prevent  a 
criticalily  in  a  reactor  in  which  the 
potential  for  a  criticality  is  greatly 
reduced  from  operating  facilities. 
Furthermore,  the  potential  for 
recriticality  at  TMI-2  decreases  on  an 
almost  daily  basis  as  defueling 
progresses.  In  contrast  to  operating 
facilities  TMI-2  is  essentially  in  a  static 
mode  with  little  change  from  day  to  day 
The  principal  operator  activity  is 
monitoring  various  plant  parameters  to 
assure  the  continued  safe  shutdown  of 
the  facility  and  assist  the  ongoing 
decontamination  and  defueling 
activities.  The  NRC  staff  recogni2es  that 
a  reduction  in  the  hourly  watchstanding 
requirements  is  warranted. 

Based  on  a  review  of  the  operator 
licensing  requirements  the  NRC  staff 
finds  that  reducing  the  hourly 
watchstanding  requirements  for 
maintenance  of  an  operators  license  to 
four  B-hour  shifts  per  quarter 
appropriate.  Further  the  slafT  finds  thai 
if  a  licensed  operator  fails  to  meet  the 
quarterly  requirement,  then  before 
resumption  of  functions  authorized  by  a 
license  the  licensee  must  complete  a 
minimum  of  two  &-hour  shifts. 

Therefore  an  exemption  would  be 
granted  to  the  requirements  of  10  CFK 
5.^-53(el  and  10  CFR  .Vi.53(f)  to  the  extern 
that  it  reduces  the  hourly  watchstanding 
requirements  to  the  hours  specified 
above 

Environmental  Impact  of  the  Proposed 
Action 

The  staff  has  evaluated  the  proposed 
exemptions  arKJ  concludes  that  in  light 
of  the  current  and  future  condition  of  the 
facility  described  above,  there  are  no 
significant  radiological  or 
nonradiological  impacts  to  the 
en\'ironment  as  a  result  of  this  action. 
The  exemptions  remove  the  specific 
training  requirements  which  no  longer 
apphcable  to  the  TMI-2  con figu ration. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  programmatic 
Environmental  Impact  Statement  for 
TMI-2.  dated  March  1981. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request.  No  other  agencies  or  persons 
were  consulted. 
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Finding  of  No  SigniFicant  fmpacl 

The  Ct^mruission  hds  detHrmined  nol 
(o  prepare  an  envuonmentfil  impact 
statement  for  the  propiis*^d  fXftmplion. 
Based  upon  the  foregfung  environmental 
assessment,  we  conclude  that  this  action 
wiU  not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  letter  from  GPUN  dated 
December  28,  1987  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street. 
\W  .  Washington.  DC.  and  the  State 
Library  of  Pennsylvania,  Goveramenl 
Publications  Section.  Education 
Building.  Walnut  Street  and 
Commonwealth  Avenue,  ^{a^ri8bu^g. 
Pennsylvania  17105, 

Dated  <it  Rockville  Marylaod,  this  20lh  day 
of  September  1988. 

For  ihe  Nuclear  Regulatory  Commission, 
fobn  F  Stolz. 

Director.  Ptviecl  Directorate  /~4.  Division  of 
Reactor  Proiecls  ////. 
[FR  D(m;  &a-21i»42  Filed  9-23-68:  8:45  am| 

BILUNG  CODE  7S9(M>t-W 


[Docket  No.  50-220) 

Niagara  Mohawk  Power  Corp.,  Nine 
Mite  Point  Nuclear  Station.  Unit  1; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  L' S  Nuclear  ReguUtory 
Commission  (the  Commission)  is 
considermg  issuing  an  exemption  from 
certain  requirements  of  10  CFR  Part  50. 
Appendix  1.  to  the  Niagara  Mohawk 
Power  Corporation  [the  licensee),  for  the 
\me  Mile  Pomt  Nuclear  Station.  Unit  1 
(NMP-1),  located  at  the  licensee's  site  in 
Scriba.  New  York, 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
proposed  action  would  exempt  the 
licensee  from  meetmg  certam 
requirements  of  10  CFR  50,  Appendix  ). 
until  startup  following  the  next  refueling 
outage.  Appendix  [  requires  containment 
isolation  valves  to  be  Type  C  leakage 
tested.  In  the  past  the  licensee  has  not 
included  the  four  contamment  isolation 
valves  in  the  condensate  return  lines 
from  the  emergency  condensers  (39-03.  - 
04,  -0.5,  -06)  in  the  Type  C  testing 
program.  The  licensee  did  not  consider 
them  to  be  containment  isolation  valves 
However,  by  letter  dated  May  6.  1988 
the  NRC  transmitted  to  the  licensee  a 
safety  evaluation  (SE)  concerning  Ihe 
licensees  leakage  rate  testing  program- 
In  that  SE  the  staff  stated  its  Rnding  that 
the  subiect  valves  needed  to  be  included 
in  the  Type  C  testing  program.  These 
valves,  particularly  the  inside  check 


valves  which  were  designed  to  be  held 
closed  by  high  reactor  water  pressure 
(1000  psig)  rather  than  Type  C  air 
pressure  (35  psig).  were  not  designed  to 
meet  ihe  criteria  of  Ihe  Appendix  J.  Type 
C  leak  test.  Consequently,  these  valves 
have  been  unable  to  pass  the  Type  C 
leakage  criteria. 

The  licensee  has  proposed  that  a 
scheduler  exemption  be  granted  from 
the  requirement  to  perform  Type  C 
leakage  testing  of  the  emergency 
condenser  condensate  return  line  valves 
(39-03.  -04.  -05.  and  -06)  and  from  Ihe 
requirement  that  the  leakage  of  these 
valves  be  included  m  the  0.601., 
acceptance  cnleria  for  Type  B  and  Type 
C  tests.  The  requested  exemption  is  for 
the  period  up  to  and  including  the  next 
refueling  outage.  The  schedular 
exemption  was  requested  to  allow  time 
to  procure  needed  hardware  and  to 
develop  and  install  the  necessary 
changes  to  meet  the  requirement  of  10 
CFR  50.  Appendix  ), 

The  licensee's  request  for  this 
exemption,  and  the  basis  therefor  are 
contained  m  its  letter  dated  June  23. 
1988. 

The  Need  for  the  Proposed  Action: 
The  exemption  is  required  in  order  to 
permit  the  licensee  to  startup  from  the 
rurrent  outage  and  operate  the  plant 
while  the  necessary  changes  are 
developed  and  the  necessary  hardware 
K  procured.  The  licensee  has  estimated 
the  development,  procurement,  and 
installation  of  the  required  changes  may 
take  18  to  24  months.  Without  this 
exemption  the  restart  and  operation  of 
this  plant  would  be  delayed  until  the 
necessary  changes  and  testing  were 
completed. 

Environmental  Impact  of  the  Proposed 
Action:  The  exemption  would  allow  the 
changes  needed  to  the  isolation  valves 
on  the  emergency  condenser  condensate 
return  hnes  to  meet  the  requirements  of 
10  CFR.  Appendix  ].  to  be  completed 
during  the  next  refueling  outage.  The 
exemption  would  allow  Ihe  plant  to  be 
operated  during  the  period  of  time 
necessary  to  determine  the  necessary 
changes  and  procure  the  necessary 
hardware. 

The  licensee  has  stated  that  the 
effects  of  a  design  basis  loss-of-coolani 
accident  (LOCAJ  involving  emergency 
condenser  tubing  with  the  condensate 
return  line  valves  leaking  beyond 
Appendix  )  limits  are  bounded  by  the 
existing  LOCA  analysis  in  the  Final 
Safety  Analysis  Report  (FSAR). 
Furthermore,  the  failure  of  Ihe  subject 
valves  to  meet  Appendix  1  leakage  limits 
will  not  mcrease  Ihe  probability  of 
uncovery  of  or  damage  to  Ihe  fuel,  or 
failure  of  accident  mitigation  systems 
such  as  the  emergency  core  cooling 


system  (ECCS),  The  requested 
exemption  will  not  affect  normal 
radiological  plant  effluents  nor  increase 
normal  occupational  exposure. 

The  emergency  condenser  system  will 
automatically  isolate  in  the  event 
system  integrity  is  significantly 
compromised,  in  addition,  the  subject 
valves  are  normally  closed  during 
normal  plant  operation.  If  the  leakage  in 
these  lines  exceeds  10  gpm.  the  leakage 
can  be  delected  by  steam  from  the 
condenser  vent  or  a  reactor  coolant 
system  Imbalance.  If  there  Is  excessive 
leakage,  the  hcensee  has  slated  that  the 
reactor  will  be  shut  down- 
Furthermore,  Ihe  requested  exemption 
is  for  a  period  of  one  cycle 
(approximately  24  months).  The 
probability  of  a  LOCA  with  system 
leakage  otistide  containment  during  this 
time  period  is  low. 

Therefore,  based  on  Ihe  low 
probability  of  a  LOCA  during  this  time 
frame  and  the  considerations  discussed 
above,  the  staff  concludes  that  granting 
the  proposed  exemption  will  not 
increase  the  probability  of  an  accident 
and  will  not  result  in  any  posl-accideni 
radiological  releases  signiHcantly  in 
excess  of  those  previously  determined 
for  Nine  Mile  Point  Nuclear  Station,  Unit 
1.  Moreover,  the  proposed  exemption 
would  not  otherwise  affect  radiological 
plant  effluents,  nor  result  in  any 
significant  occupational  exposure. 
Likewise,  the  exemption  does  nol  affect 
non-radiological  plant  effluents  and  has 
no  other  environmental  impact. 

Therefore.  Ihe  Commission  concludes 
ihal  there  are  no  signiricant  radiological 
or  non-radiological  environmental 
impacts  associated  with  the  proposed 
exemption. 

Alternative  to  the  f^posed  Action: 
The  staff  has  concluded  that  there  is  no 
measurable  environmental  impart 
associated  with  the  proposed 
exemption.  Therefore,  alternatives  to  the 
exemption  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  Such 
action  would  nol  reduce  the 
environmental  impacts  of  Ihe  Nine  Mile 
Point  Nuclear  Station,  Unit  1  operations 
and  would  result  in  unwarranted  delays 
in  plant  startup  and  operation, 

Ahemotive  Use  of  Resources:  These 
actions  associated  with  Ihe  granting  of 
Ihe  proposed  exemption  as  detailed 
above  do  not  involve  Ihe  use  of 
resources  not  previously  considered  in 
connection  with  the  "Final 
Environmental  Statement  Related  to 
Operation  of  Nine  Mile  Point  Nuclear 
Station.  Unil  No.  1."  dated  |anuary  1974 
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Agencies  and  Persons  Consulted:  TTie 
NRC  staff  reviewed  the  licensee's 
submittal  that  supports  the  proposed 
exemption  discussed  above.  The  NRC 
staET  did  not  consult  other  agencies  or 
persons. 

Finding  of  No  SigniHcant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
enviommenlal  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  the  exemption 
as  listed  herein,  which  is  available  for 
public  Inspection  at  the  Commission's 
Public  Document  Room.  2120  L  Street. 
NW.,  Washington.  DC  20555,  and  at  the 
Peniieid  Library,  State  University 
College.  Owsego,  New  York  13126. 

Dated  at  Rockville.  Maryland,  this  eth  day 
of  September  1988, 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Capra. 

Director  Profeci  Directorate  1-1.  Division  of 
Rvacior  Projects  l/II. 
|FR  Doc  88-21943  Filed  ft-23-88;  8:45  amj 

BILUMQ  CODE  r»(H)l-« 


Advisory  Committee  on  Reactor 
Safeguards:  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Energy  Act  [42  U.S.C.  2039.  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
October  6-8. 1988.  in  Room  P-114.  7920 
Norfolk  Avenue,  Bethesda.  Md.  Notice 
of  this  meeting  was  published  in  the 
Federal  Register  on  August  23,  19B8. 

Thursday.  October  6. 19B8 

8:30  a.n\.~8:45  am.:  Comments  by 
ACRS  Chairman  (Open)— The  ACRS 
Chairman  will  report  briefly  regarding 
items  of  current  interest. 

8:45  o.m.-9:45  a.m.:  Important  Safety 
Related  Issues  (Open) — Discuss 
proposed  hierarchical  structures  for 
important  safety  related  issues 
identified  by  ACRS  members. 

9:45  a.m.-lJ:30  a.m.:  High 
Temperature  Gas  Cooled  Reactor 
(Open) — Discussion  of  proposed  report 
regarding  conceptual  design  features  of 
DOE'S  proposed  high  temperature  gas 
cooled  reactor. 

tl:30  a.m.~12:30  noon:  Centrifugal 
Enrichment  Plant  (Open/Closed) — 
Review  and  comment  regarding  the 
request  for  construction  and  operation 
of  this  proposed  centrifuge  plant  for 


enrichment  of  nonradioactive  isotopes. 
Portions  of  this  session  will  be  closed  as 
required  to  discuss  detailed  information 
related  lo  security  plans  for  a  proposed 
nuclear  facility. 

1:30  p.m.-3:30  p.m.:  Nuclear  Power 
Plant  Valve  Testing  (Open/Closed) — 
Re\iew  and  comment  regarding 
proposed  in-situ  testing  of  motor- 
operated  valves  in  nuclear  power  plants. 

Portions  of  this  session  will  be  closed 
as  required  to  discuss  Proprietary 
Information  applicable  lo  this  matter. 

3:30 p.m.-5:30 p.m.:  PRISM  Nuclear 
Power  Plant  (Open) — Review  and 
comment  regarding  the  conceptual 
design  features  of  this  liquid  metal 
cooled  nuclear  power  system. 

5:30 p.m. S.-SO p.m.:  Appointment  of 
ACRS  Members  (Closed} — This  session 
will  be  closed  to  discuss  information  the 
release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Friday,  October  7, 1988 

8:30  a.  m.  -9:30  a.m.:  High-  Temperature 
Gas 'Cooled  Reactor  (Open] — Continue 
discussion  of  proposed  report  regarding 
this  matter. 

9:30  a.m.-l2.-00  noon.-  NRC 
Quantitative  Safety  Goals  (Open) — 
Review  and  comment  regarding 
proposed  implementation  plan  for  NRC 
quantitative  safety  goals. 

1:00 p.m.-l :30p.m.:  Future  ACRS 
Activities  (Open) — Discuss  anticipated 
ACRS  subcommittee  activities  and  items 
proposed  for  consideration  by  the  full 
committee. 

1:30  p.m.-^:00  p.m.:  Diagnostic 
Evaluation  Program  (Open) — Briefing 
regarding  the  conduct  and  results  of 
Diagnostic  Evaluations  conducted  by 
the  NRC  Staff  at  three  nuclear  power 
plants. 

3:00  p.m.~4:45  p.m.:  Evaluation  of 
Operating  Experience  (Open) — Briefing 
regarding  NRC  Staff  systematic 
evaluation  of  nuclear  facilities. 

4:45 p.m.~5:30 p.m.:  Supply  of 
Misrepresented  Equipment  (Open) — 
Briefing  by  representatives  of  the  NT^C 
Staff  regarding  NRC  activities  to  resolve 
problems  associated  with  supply  and 
use  of  misrepresented  equipment  in 
nuclear  power  plants. 

5:30  p.m.-6:15  p.m.:  ACRS 
Subcommittee  Activities  (Open) — Hear 
and  discuss  reports  of  designated  ACRS 
subcommittee  chairmen  and  members 
regarding  the  status  of  assigned 
activities  including  quality  assurance  in 
nuclear  facilities- 
Saturday.  October  8. 1988 

8:30  a.m.''12:00  noon  and  1:00 p.m. -2:30 
p  m.:  Preparation  of  ACRS  Reports 
(Open/Closed) — Preparation  of  ACRS 


reports  regarding  matters  considered 
during  this  meeting. 

Portions  of  this  session  will  be  closed 
as  required  to  discuss  Proprietary 
Information  and  to  discuss  detailed 
information  related  lo  security  plans  for 
a  proposed  nuclear  facility. 

Procedures  for  the  conduct  of  and 
participation  m  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  2.  1987  (51  FR  37241).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meetmg  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  Sidff 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  di- 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  lo  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director.  Mr. 
Raymond  F.  Fraley,  prior  to  the  meeting 
In  view  of  the  possibility  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting. 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  wiih 
Subsection  lOtd]  Pub,  L.  92-463  thai  it  is 
necessary  to  close  portions  of  this 
meeting  as  noted  above  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.SC 
552b[c)(6)).  to  discuss  information 
related  to  the  safeguarding  of  a  specific 
faciUty  (5  U.S.C  552blc|13)|.  and  lo 
discuss  Proprielary  Information 
applicable  to  the  matters  being 
considered  (5  U.S.C  552b(c)(4)l. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  301/492-8049), 
between  8:15  a.m.  and  5:00. 
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Andrew  L  Bates. 
Actirg  AJ\  :scn,  Committee Mona^ment 
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[Docket  No*.  S»-2S9,  5*-2M.  Md  S0-2M1 

Tennessee  Vaftey  Autnodty; 
ConsWerstton  of  Issuance  of 
Amendment  to  Faclltty  Operating 
Ucense  and  Proposed  No  Sfgniftcant 
Hazards  Consideration  Detei  m*natlon 
and  Opportunely  for  Hearing 

The  L'  S.  Nuclear  ReguUtory 
Commission  [the  Commission)  is 
consitienng  issuance  of  an  amendment 
to  Facility  Operating  Ucense  Nos-  DPR- 
,13,  DPR-52  and  DPR-6e  issued  to 
Tennessee  Valley  Authonty  [T\'A  or  the 
liLensee),  For  (he  operation  of  the 
Browns  Fptry  Nuclear  Plant  [BFNl.  Units 
V  2  and  3.  located  in  Limestone  County. 
Alabama. 

The  licensee  proposes  to  update  and 
correct  Table  3. 7. A.  "FVimary 
Containment  Isolation  Valves."  lo 
reflect  changes  due  to  plant 
modifications  and  the  Appendix  ]  (10 
CFR  Part  50|  pm«ram.  This  is  Technical 
Specification  (TSJ  change  ;:51  submitted 
tn  the  licensee's  application  'lated 
August  2,  198a  The  proposed  chanstes 
would  combine  the  existing  10  CFR  Part 
30.  Appendix  |,  valve  testing  Idbles 
(Tables  3.7.D.E.  and  F)  into  I  able  3.7.A 
and  delete  the  testable  penetration 
tables  (Tables  3.7  B.  C.  and  H)  from  the 
Technical  Specification  (TS|.  Specific 
v.tKes  would  be  added  to  Table  3.7.A 
due  to  either  plant  modifications  or  the 
licensees  Appendix  |  program.  In 
addition,  other  valves,  having  either  no 
containment  isolation  function  or  having 
been  physically  removed  by 
modifications,  would  be  deleted.  Table 
3  7. A  would  receive  minor 
administrative  corrections  and  section 
3  7/4  7  would  be  changed  in  order  to 
clanfy  certain  requirements. 

Before  issuance  of  the  proposed 
amendment,  the  Commission  will  have 
made  findings  required  by  the  Atomic 
Energy  Act  of  1954  (the  Act),  as 
amended,  and  the  Commission's 
resulnlions 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission  s 
reguialions  m  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accurdance  wUh  the  proposed 
amendment  would  not.  (1)  Involve  a 
significaat  increase  in  the  probability  or 
consequences  of  an  accident  previously 


evaluated.  (2j  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
invoUe  a  siginficant  reduction  in  a 
margin  of  safety  The  basis  for  Ihia 
proposed  delermmalion  is  provided  by 
the  licensee  in  its  subcnittal  and  is  given 
below 

\KC  has  prmnded  standards  for 
determining  whether  a  sij^ificanl  haKards 
cu«£id«riili(m  exists  as  Mated  la  10  CFR 
W^afr)-  A  proposed  amendroent  to  an 
operating  license  mvoKes  no  signifu;anl 
hazards  cua&ideratmn  if  ij^ierudon  uf  the 
facility  in  accordtince  with  the  proposed 
dmendment  would  not  fl  |  involve  a 
s]«nificanl  increase  in  the  probability  or 
i^.-n^^i-i^uenf^s  nf  an  accident  previously 
^vnliiHtK-d  or  (2)  create  the  powiibility  of  n 
new  or  different  kind  of  accident  from  an 
acLident  previously  evaluaied.  or  (3)  involve 
a  significant  reduction  in  iht*  marxin  of 
safely. 

A  discussion  of  these  standards  as 
they  relate  to  this  amendment  follows: 

1.  The  proposed  amendment  will  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
t^valuated.  There  is  no  change  in  Ihe  Bt'N 
r.ommitmeni  to  comply  with  Ihe  provisions  of 
Appendix  J  ro  10  CFR  50,  and  by 
incorporating  the  valve  le&ting  tables  into 
Thble  3.7.A.  oonfufton  regardmg  the 
requirements  uf  primary  conlainmenl 
isolation  valves  will  be  reduc:ed. 

2  The  proposed  amendment  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed  since  ii  does  not  eliminate  or 
modify  any  requirements  or  commitment  to 
comply  with  the  provisions  of  10  CFR  Part  50. 
Appendix  |.  or  BF\  Technical  Speciftcabon 
3/4,7  A. 

3-  The  margins  of  safety  will  not  be 
rwduced  since  Ihe  requirements  of  and  the 
BFN  commitment  to  comply  with  the 
provi9ir:mB  of  10  CFR  50.  Appendix  J,  and  BFN 
Technical  SpeciRcatlon  3/4.7.A  remain 
unch  tinged 

The  staff  has  reviewed  the  licensees 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
significant  hiizards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  Hnal 
determination  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  Ihe 
Regulatory  Publications  Brancb. 
Division  of  Freedom  of  loforanaUon  and 
Publications  Services,  Office  of 
Admioifttration  and  Resources 


Management.  U.S.  Nuclear  Regulatory 
Comnuftsion.  Washington.  IKJ  20555. 
and  should  cite  the  pulilicalion  date  and 
page  number  of  this  Federal  Re^ster 
notice. 

By  October  2B.  19ftB.  the  licenaee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  Ihe 
subject  facility  operating  license,  and 
any  person  whose  interest  may  be 
affected  by  the  prortwding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  must  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board  Panel  will 
rule  on  Ihe  request  and/or  petition,  and 
the  Secretary  or  Ihe  designated  Atomic 
Sofety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  must  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  die  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  Ihe 
following  factors:  (l)The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceedings:  (2)  the 
nature  and  extent  of  the  f^etilioner'B 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
pettlioner's  interest.  The  petition  should 
also  identify  Ihe  specific  aspectlfi)  of  the 
subject  matter  of  the  proceeding  as  to 
which  the  petitioner  wishes  to  intervene- 
Any  person  who  has  filed  a  petition  for 
leave  to  inter\'ene  or  has  been  admitted 
as  a  parly  may  amend  Ihe  petition 
without  requesting  leave  ol  the  B^iird  up 
lo  fifteen  (15)  days  prior  lo  the  lirst 
prehearing  conference  sdieduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above 

Not  later  than  fifteen  (IS)  days  prior  lo 
the  first  prehearing  conference 
scheduled  in  Ihe  proceeding,  the 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must  include 
a  list  of  the  contentions  which  are 
sought  to  be  litigated  m  the  matter,  and 
the  bases  for  each  contention  set  forth 
with  reasonable  specifiaty.  Contentions 
should  be  tUniled  to  mailers  wilhin  Ihe 
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scope  of  the  amendment  under 
consideration.  A  petitioner  who  fails  to 
file  such  a  supplement  which  satisfies 
these  requirements  with  respect  to  at 
least  one  contention  will  not  be 
permitted  to  participate  as  a  party. 

Those  permitted  to  intei^'ene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  healing  is  requested,  the 
Commission  will  make  a  final 
determination  of  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  lo  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  thai  the 
request  for  amendment  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
request  for  amendment  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  lake  place  before 
the  issuance  of  the  amendment. 

Normally,  the  Commission  will  not 
issue  Ihe  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  such  that  failure  to  act 
in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  Ihe  30-day  notice  period, 
provided  that  its  fine!  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  state  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  upportunily  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
Ihe  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  205S5,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  lo  the  Commission's  Public 
Document  Room,  Gelman  Building.  2120 
L  Street.  NW..  Washington.  DC,  by  the 
above  date.  Where  petitions  are  filed 
during  the  last  ten  (10)  days  of  the  notice 
period,  it  is  requested  that  the  petitfoner 
promptly  so  inform  the  Commission  by 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri  1- 


600-342-6700),  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to 
Suzanne  C.  Black:  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed:  plant  name;  and  publication 
data  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  lo  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  and  to  Newman  &  Hollzinger. 
P.C.,  1615  L  Street.  NW..  Washington. 
DC  20036.  attorneys  for  the  Ucensee. 

Nontimely  fibngs  of  the  petition  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  designated  to  rule  on  the  petition 
and/or  requests,  thai  the  request  should 
be  granted  based  upon  a  balancing  of 
the  factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.7U(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  Gelman  Building.  2120 
L  Street,  NW.,  Washington,  DC  20555, 
and  at  the  Local  Public  Document  Room 
located  at  Athens  Fhiblic  Librar>'.  South 
Street.  Athens,  Alabama  35611. 

Uuied  at  Rockville.  Maryland,  this  19th  d.-)y 
of  Scptemtier  1988. 

For  the  Nuclear  Regulaiory  Commission. 
Suzanne  C.  Black. 

Assistant  Director  for  Projects,  7^'A  Projects 
DiviuUin.  Office  of  Specia}  Projects. 
(FR  Doc.  B8-21945  Filed  9-26-B8;  B;45  am] 
BILUNG  cooe  759(M)1-H 


PACIFIC  NORTHWEST  ELECTF1IC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Power  Plan  Amendments;  Columbia 
River  Basin  Fish  and  Wildlife  Program 

agency:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council). 

ACTION:  Notice  of  final  protected  areas 
amendments  to  the  Columbia  River 
Basin  Fish  and  Wildlife  Program  and  Ihe 
Northwest  Conservation  and  Electric 
Power  Plan. 

SUMMARY:  On  November  15. 1982, 
pursuant  to  the  Pacific  Electric  Power 
Planning  and  Conservation  Act  (the 
Northwest  Power  Act.  16  V  S.C.  839.  et 
sec)  the  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 


Council  (Council)  adopted  a  Columbia 
River  Basin  Fish  and  Wildlife  I*rogram 
(program).  The  Council  adopted  the 
Northwest  Conservation  and  Electric 
Power  Plan  (power  plan)  on  April  27, 
1983  The  program  and  the  power  plan 
have  been  amended  from  time  to  time 
since  then.  Major  revisions  of  the 
program  were  adopted  in  1964  and  1987. 
and  a  major  rev  ision  of  the  power  plan 
was  adopted  in  1986  On  Apnl  14. 1968 
Ihe  Council  voted  to  initiate  rulemaking 
pursuant  to  section  4(d)(1)  of  the 
Northwest  Power  Act  to  amend  the 
program  and  the  power  plan  to 
incorporate  measures  to  protect  critical 
fish  and  wildlife  habitat  from  new 
hydropower  development.  On  August 
10. 1988.  the  Council  adopted 
amendments,  and  on  September  14. 1988 
adopted  a  response  to  comments.  This 
notice  contains  a  brief  description  of  the 
final  amendments. 

SUPPLEMENTAL  INFORMATION:  In  1987. 
the  Council  released  a  staff  issue  paper 
that  proposed  that  the  Council  designate 
the  river  reaches  identified  in  the 
studies  as  "protected  areas."  where 
future  hydropower  development  should 
not  occur.  In  a  six-month  penod  for 
public  comment,  the  Council  had  the 
benefit  of  a  substantial  public  debate 
over  the  policy  issues  involved  in  the 
staff  proposal  and  over  the  information 
in  the  Council's  data  base. 

At  its  April  1988  meeting,  the  Council 
proposed  to  amend  the  program  and  the 
power  plan  to  provide  that  in  protected 
areas  where  anadromous  or  wild 
resident  fish  were  present,  there  is  an 
unacceptable  risk  that  hydropower 
development  would  destroy  critical  fish 
habitat,  and  therefore  no  hydropower 
development  should  occur.  In  non-wild 
resident  fish  and  wildlife  protected 
areas,  the  Council  proposed  to  amend 
the  program  and  the  power  plan  to 
provide  that  mitigation  is  more  feasible, 
and  that  hydropower  development 
should  occur  only  if  it  would  not  result 
in  a  "net  loss"  of  non-wild  resident  fish 
or  wildlife. 

Written  comments  on  the  ^poscd 
amendments  were  received  through  )uK 
8. 1988.  and  further  oral  consultations 
were  inilitated  by  the  Council  until 
August  10. 1988. 

On  August  10. 1988,  the  Council 
approved  protected  arfeas  amendments 
that  adopted  many  features  6f  the        ,^ 
proposed  amendments,  and  also  made 
several  significant  changes.  In  brief,  Ihe 
final  amendments  adopted  a  single 
standard  for  all  protected  areas: 
because  protected  areas  represent  the 
region's  most  valuable  fish  and  wildlife 
habilaL  hydropower  development 
should  not  be  allowed  in  any  protected 
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(treas.  bot  stioukl  be  focused  m  other 
river  reaches.  The  ftnai  atnendmenu  cJo 
not  apply  to  any  cxislmg  projects.  The 
Council  adopted  aevefal  procedures 
dest^ed  to  ensure  that  the  Protecled 
Areas  UsL  and  the  data  thai  support  it. 
dre  kept  accurate  and  ep-to-date. 
CorriHienis  made  m  the  written 
comments  bik!  oral  consullations  are 
summatued.  and  the  CouQCtl  v 
respoT^ses  provided,  in  a  document 
entitled  "Northwest  Power  Planning 
Co'LinciL  Protected  Areas  Response  to 
Comments,    adopted  on  September  14. 

1988. 

On  September  14. 198a.  the  Council 
also  adopted  a  Protected  Areas  Ust 
reflecting  changes  and  correctiona  based 
an  public  comment  received  throogh 
Augfist  la  1968. 

FO«  RiVTHEM  MFOBMATKM  COMTACT  A 
copy  of  the  finaJ  araendaienls.  the 
Council  s  response  to  comments,  and  the 
Protected  Areas  List  are  available  on 
request.  Those  wishing  to  receive  a  copy 
of  any  of  these  documents  should 
contact  Jody  AUender  at  the  CoudcyI  s 
central  oflice.  Sol  SW.  Sixth  Avenue. 
Suite  1100.  Portland.  Oregon  97204. 
Ed  M  afd  Sheets. 
Ft.  i'cutjve  Dirvctoc 

IFRDoc  B8-71867FiU!d9-in-*«  R-W  ^mj 
BiLLMocoDC  own-av-M 


SCCUfUriES  AND  EXCHANGE 
COMinSSIOM 

I  Ret.  No.  34-26097;  File  No.  SR-NAS&-8&- 

34) 

Self-Regu1<toi  y  Organt2Wth>ns; 
Proposed  Rute  Cfrange  by  National 
Assocfstlon  of  Securftle*  Deaters.  Inc. 
Retatlng  to  Prompt  Payment  tor 
Investment  Company  Stiares 

P_i-»ucini  to  section  IStbtHI  of  the 
Secunties  Exchange  Act  of  19;J4,  15 
t '  S  C  "SstbfllJ.  rwtice  ts  hereby  given 
that  on  November  21.  1986  the  National 
Association  of  Securities  Dealers.  Inc. 
t   \.\5D   I  filed  with  the  Securities  and 
F.xchanae  Commission  ( "Commission") 
'ne  proposed  rule  change  Ait6  filed  and 
ir^^endmenl  thereto  on  September  8. 
WhH  as  described  m  items  I.  U,  and  111 
below,  which  Items  hd'. e  been  prepared 
by  the  NASO  The  Commission  is 
piiblishms  this  notice  to  solicit 
(  i.)n:ment5  mi  the  proposed  rule  change 
'T'-jm  iniPtT'sled  persons 

I.  Self-Regulator>  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  adds  a  new 
PHragraph  (ml  to  Article  Hi.  Section  26 


of  the  NASD  Rules  of  Fmr  Practice  that 
estdbhahes  lime  frames  within  which 
members  nwst  transmit  payments  for 
Investment  Company  shares  to 
investment  companies  or  thej*  ajjents. 

II.  Self-Regulatary  Organization's 
Slalemeiit  of  the  Purpose  of.  and 
Statutory  Baais  for,  the  Proposed  Rule 
Change 

In  its  fihng  with  the  Gocnrmssion.  the 
N.ASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comasents  it  recewed  on  the  proposed 
pjle  change.  The  text  of  these 
statements  may  be  exanuned  at  the 
places  specified  in  Item  IV  below.  The 
.\.-\SD  has  prepared  siuBnufres.  set 
fnrlh  m  Sections  |A1.  (B).  and  fC)  below. 
of  Che  most  significant  aspects  of  such 
statements. 

A.  SeifRegufotory  Organization's 
SlcUemetit  of  the  Purpose  of.  and 
Statutory  Basis  for.  ifie  Proposed  Rule 

Change 

Since  1955  prompt  payment  by  NASD 
members  for  mutual  fund  shares  which 
they  have  sold  to  customers  has  been 
coveraed  by  the  NASD  Board  of 
Governors*  Prompt  Payoient 
Interpretahon.  That  Inlerprelation  duea 
Dot  mchide  a  definition  of  the  temi 
"pron^t  payment"  It  is  proposed  that 
the  inferpretation  tie  rescinded  and  the 
proposed  amendment  to  Artide  lU. 
Section  26  substituted.  This  section  will 
define  the  term  of  "prompt  pajrment    m 
two  diffprent  sets  of  cjrru/nstances- 
Par;igraph  1  of  the  proposed  rule  change 
will  require  members,  uicludtng 
underwriters,  who  engage  m  direct  retail 
transactions  with  customers  lo  transmit 
payments  which  are  received  from 
customers  lo  mutual  funds  or  their 
agents  by  ihe  later  of  »he  trade  date  plus 
five  [5]  business  days  or  the  end  of  one 
(1}  business  day  following  receipt  of  the 
customers  payment  for  such  shares.  The 
amendment  to  the  proposed  rule  change 
was  adopted  in  response  to  advice  by 
the  staff  of  the  Commission's  Division  of 
Market  Regulation  that  the  provision  in 
the  rule  regarding  transmittal  of  funds 
irrespective  of  receipt  of  payment  was  a 
requirement  that  could  cause  broker- 
dealers  lo  violate  the  provrsiorw  of 


Seriiiin  UldHU  of  the  Securities 
Kxfiiange  Act  of  1934. '  The  amendment 
to  the  proposed  rule  change  would 
remove  Ihe  requirement  that  payments 
be  iransmitled  m  instances  in  which 
customer  payments  have  rmt  been 
received  hy  the  member,  thereby 
alleviating  concern  that  the  rule  would 
result  in  impermissible  extensions  of 
credit  in  violatinn  of  Section  ll(dj(l]  of 
the  Act.*  The  proposed  role  change  also 
will  require  members  that  are 
underwriters  and  that  engage  In 
wholesale  traasacUous  with  other 
members  to  transmtt  payments  received 
from  such  merubers  to  the  funds  of  their 
agents  by  the  end  uf  two  (2)  business 
days  followmg  the  receipt  of  such  fmid^ 

These  chiinjies  are  consrstenl  with 
Section  l5A(bM6)  of  the  Sei:unties 
Exchange  Act.  which  requires  that 
NASD  rules  be  destined  to  facilitate 
transactions  in  seruritins  and  remove 
market  imp«Mlimen[s,  and  with  section 
17A(a)(l|  m  that  Ihey  will  aid  in 
ensuring  the  prompt  clearance  and 
settlement  of  investment  company 
trarwnrtioTTS 

B.  Scff-ftestilntory  Organization 's 
Statement  on  Burden  on  Competition 

The  Association  believes  that  the 
proposed  mk?  change  does  not  impose 
any  burden  on  competiiKm  net 
necessarv'  or  appropnate  in  furtherance 
of  ttie  purposes  of  the  Act 

C.  Setf-Ref^uhtory  Or^mization's 
Statement  tm  Comments  on  the 
Proposed  Ru/e  Change  Received  Fntm 
Members.  Participants,  or  Others 

The  NASD  solicited  comments  from 
members  regarding  the  proposed  rule 
change  in  Notices  to  Members  B5-58  and 
85-a6.  A  total  of  40  responses  w  t-re 
received  to  Notice  to  Members  b:>-58 
and  17  responses  to  Notice  lo  Members 
85-86.  Copies  of  the  Notices  to  Members 
and  comment  letters  have  been 
submitted  to  the  Commi'^ion  as  Exhibit 
2  to  this  filing  The  most  frequent  areas 
of  comment  related  to  the  practicality  of 
Ihe  timeframtfs  set  forth  in  Ihe  rule,  (he 
timing  of  implemenlalion  and  whether 
the  scope  of  the  rule  should  be 
broadened.  The  NASD  Board  of 


<  SiKtion  llldKIl  prohibhs  ■  pmoa  that  wcta  as 
tKilh  s  broker  and  a  dealer  from  i*Ffoc(ing 
iransaciions  In  whjch  l>ie  broker-dealer  extends. 
matntains  or  arranjten  err di*  for  ibe  i;ustDinpr  on  d 
Kcunty  tlul  ta  pari  of  ■  immm  ;muii  tn  which  ti 
pAMKipated  aa  a  niemt>er  of  the  telling  groyp  or 
i>  riduiAte  wltiiit)  30  (layt  pnur  to  ttic  lran«aclu)o 
Since  investraeal  compaay  ihurcs  ate  canliniwualy 
in  n-Biatrattcm  and  mvtntwn  nannally  offer  thine 
Ahnrn^  purtuani  to  a  saica  antKemeni  with  a 


princifH]  undarwnlef.  U  ta  the  Commtmion'a 
poNilion  That  memtwra  thai  are  bfoker-daalera  and 
that  crfJer  investmCTrt  company  riutres  are  subject  tn 
Ihe  provi«)«w  of  Sactkai  llfd)  of  Ihe  Ad. 

*  lo  responw  lo  Ihe  Ovteitn*  r^mcenia  with  (be 
onguia)  ptupcMMiJ  of  rvlo^ember  21,  ISBft  ngaidtng 
ttkletuiunk  of  cjvdil  the  ^»ASO  ratjuealed  thai  the 
Commlasion  noi  publish  the  pmpoaed  rule  rJiangv 
until  itte  Aaaociation  filed  att  amendment. 
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Governors  considered  all  of  these 
comments  and  made  several  changes  to 
the  proposals  based  upon  such  review. 
The  NASD  responded  to  these  and  other 
comments  in  the  filing  with  the 
Commission. 

in.  Date  of  Effectiveness  of  Ihe 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  date  of  publication 
uf  this  notice  m  the  Federal  Register  or 
within  such  longer  period  fi)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  lo  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  lo 
which  the  NASD  GonseniB,  the 
Commission  will. 

A-  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  nile  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  lo 
sumbil  written  data,  views,  and 
arguments  concerning  Ihe  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretarj',  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  slatemenl  wilh 
respect  to  the  proposed  rule  change  that 
are  filed  wilh  Ihe  Commission,  and  all 
written  communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  provisions  of 
5  U,S.C-  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  ul 
Ihe  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  linsert  date  21  days 
from  the  date  of  publication). 

Fur  tho  ConunisKiun.  by  the  Division  of 
Market  Regulalioos.  pursuant  to  delegated 
authority.  17  CFR  200.30-3(slIl2) 

Dtfted:  SeplBtnber  Z\.  196B 
Shirley  E.  HoUts. 
Ajisislant  Secretary.  \  V 

jKRDf.f.  &8-2W52  Filed  B-av-ea  B:4^anv) 
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I  Release  No.  34-26093:  RIe  No.  SR-NASD- 
B8-32J 

Sell-Reguiatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Concerning  the 
Authority  of  the  Director  of  Arbitration 
To  Fill  Vacancies  on  Art>itration  Panels 

On  ]vi'.\  ZZ  lyBH  the  National 
Association  of  Securities  Dealexs.  Inc. 
("NASD")  submitted  a  proposefl  rule 
change  pursuant  to  section  19fb)(l)  of 
the  Securities  Exchange  Act  of  1934 
("Ad")  '  and  Rule  19l>-4  thereunder, 
and  an  amendment  thereto  on  August  2. 
19ft8.  lo  amend  sections  21  and  24  of  the 
NASD  Code  of  Arbitration  Procedure 
("Code")  to  give  Ihe  NASD  Director  of 
Arbitration  authority  to  fill  any  vacancy 
on  an  arbitration  panel  that  occurs  prior 
lo  or  after  commencement  of  a  hearing 
session. 

The  proposed  rule  change  is  intended 
to  improve  the  efficiency  of  the  internal 
procedures  of  its  Arbitration 
[>epartment,  which  recently  has 
experienced  an  unprecedented  increase 
in  the  number  of  arbitration  filings.  The 
proposed  rule  change  will  signiricuntly 
expedite  the  processing  of  arbttration 
claims  by  reducing  the  delay  between 
the  inrtialion  and  conchision  of 
proceedings  where  an  arbitrator  is 
utidble  lo  continue  in  that  capacity.  At 
the  same  lime,  the  parties  retainthe 
right  lo  receive  the  name  and 
employment  history  of  the  replacement 
arbitrator,  to  make  further  inquiry 
regarding  the  replacement  Hrbitrator's 
background  and  lo  challenge  the 
replacement  arbitrator  within  the 
parameters  of  section  22  of  the  Code.* 

Notice  of  the  proposed  rule  change. 
together  with  its  terms  of  substance  was 
given  by  the  issuance  of  a  Commission 
release  (Securities  Exchange  Act 
Release  No.  :.S986.  August  9. 198B)  and 
by  publication  in  the  Federal  Register 
(53  FR  30883.  August  16, 1968).  No 
comment  letters  were  received  with 
respect  to  the  proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  rules 
and  regulations  thereunder  applicable  to 
the  NASD,  and  in  particular  the 


requirements  of  section  ISA  and  the 
rules  and  regulations  thereunder. 

It  IS  therefore  ordered,  pursuant  lo 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  rule  change  be.  and 
hereby  is  approved. 

For  tht;  Commission  by  the  Division  of 
Martlet  Regulation,  pursuant  lo  df?legaled 
authority,  ir  CFR  200.3O-3ta|[l2). 

Dated:  September  19, 1988 
lonalhan  G.  kaU, 
Sei  relary 

[FR  Doc.  fift-21917  Filed  9-23-68;  8:45  am) 
BILUNG  CODE  SOUMH-M 
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'  lSU,S.C.7S«(b)t11. 

•  Dnrte.  ftecltnn  2Z  of  (ht>  Code,  a  puny  wishing  lo 
i>.ercitt  «  perefflptot)  c)ult«ngc-  musl  do  90  by 
notifyinfi  tht'  Uireclor  of  AHulfiition  in  wntioit 
within  rivp  bu.inei.  days  of  notiFi,:alian  of  Ihe 
idcniity  of  the  (iiTBan*  nmried  lo  the  panel  Thi- 
umenrtmenlft  10  iiwrltoflji  21  and  24  darify  thai  Hw 
pitrluj*  rifihl  lo  assert  m  pei*niplot>  challenge  tiadai 
.spiillon  JJ  musl  be  wiihin  the  five-day  period 
t(H-cified  in  set  lion  Z2-  or  the  lime  nimitininji  for  the 
lirsl  heanoK  iwsston  undiir  ser.tlnn  21  or  the  ne.l 
boarins  aamtnn  wuisr  secllon  24,  whichever  l« 
shorter 


Sell-Regulatoi>  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  lor 
Hearing-.  Ptiiladelphia  Stock  Exctiange. 
Inc. 

St-plembcr  20. 1988. 

The  aboxe  named  ndlionn!  securities 
exchange  has  fried  applications  wilb  the 
Securities  and  Exchange  Commission 
pureuanl  In  seclion  ]2|f)(l)|B)  of  Ihe 
Secuinlies  Exchange  Acl  of  1934  and 
Rule  12f-l  (hereunder,  for  unlisted 
trading  privileges  in  Ihe  following 
securities; 
Cineplcx  Odeon  Corporation 

Common  Stock.  No  Par  Value  fFile 
No  7-3912) 
Fibreboard  Corporation 

Common  Stork.  SO.OT  Par  Value  (File 
No.  7-39131 
Best  Buy  Co.,  Inc. 

Common  Stock.  SO.IO  Par  Value  (File 
No.  7-3914) 
Organogenesis.  Inc- 

Common  Slock.  SO.Ol  Par  Value  (File 
No.  7-3915) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  rpiicified  in 
Ihe  consolidated  transaction  reporting 
system. 

interested  persons  are  invited  lo 
submit  on  or  before  Oclober  11  19M. 
writlen  data,  views  and  arguments 
concerning  the  above-referenced 
appliaation  Persons  desiring  lo  make 
writlen  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Streel  NW  ,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  informulion  available  to  It.  that  Ihe 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 
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For  the  Commission,  by  the  Division  of 
Market  Regulahon.  pursuant  to  delegated 
euthority. 
lonathan  G.  Katz. 

Secretary 

[FR  Doc  Bri-ZIfJlH  Filed  »-23-«i:  8:45  am| 
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DEPARTMENT  OF  STATE 

Office  of  Munitions  Control 

[Public  Notice  10811 

Standards  Identifying  Htgh-Risk 
Exports 

agency:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of 
standards  that  have  been  developed  for 
identifying  high-risk  exports  for  regular 

end-usp  verifiration- 

EFFECTIVE  DATE:  OctobtT  T.  198H 
FOR  FURTHER  INFORMATION  CONTACT: 

Clyde  Bryrtn'  Chief.  Ciimpiidnce 
Analysis  Du  ision.  Office  of  Munitions 
Control.  Department  of  Slate  (202-875- 

6650). 

SUPPL£MENTARY  INFORMATION:  Section 
1255  of  the  Foreign  Relations 
Authorization  Act,  Fiscal  Years  1988 
snd  1989  (Dec.  22.  1987.  Pub  L.  100-204. 
101  Stat.  133!,  1429)  emended  section  38 
of  the  Arms  Export  Control  Act  (AECA) 
(22  L'.S  C,  2778).  which  governs  the 
export  of  defense  articles  and  defense 
services.  Pursuant  to  new  section 
38(g)l7]  and  Executive  Order  No.  11956. 
the  Department  of  State,  in  coordination 
with  law  enforcement  and  national 
secunty  agencies,  has  developed 
standards  for  identifying  htgh-risk 
exports  for  regular  end-use  verification. 

The  Depdrtment  consulted  with  the 
Departments  of  Defense.  Commerce. 
Energy,  justice  and  Treasury,  the 
Central  Intelligence  Agency,  and  the 
Nuclear  Regulatory'  Commission  in 
formulating  standards  that  may  signal 
an  illegal  export  or  diversion,  and 
therefore  warrant  end-use  verification. 
The  standards  listed  below  are  not 
exhaustive,  but  are  provided  as  a  means 
of  increasing  pubUc  awareness  and 
assisting  the  private  sector's  efforts  to 
combat  illegal  exportation  of  defense 
articles  and  technical  data.  Members  of 
the  pubhc  are  invited  to  submit 
recommendations  regarding  the 
standards  to  the  Office  of  Munitions 
Control.  SA-6.  Room  800.  Department  of 
State.  Washington,  DC  20520. 

This  notice  involves  a  foreign  affairs 
function  of  the  United  States  and  is  thus 
excluded  from  the  procedures  of  5  U.S-C. 
553  and  554  and  Executive  Order  No. 


12291  (46  FR  13193}.  [t  implements  a 
statutory  requirement  that  entered  into 
force  on  December  22. 1987. 

In  accordance  with  these  authorities. 
end  in  coordination  with  the  federal 
departments  and  agencies  mentioned 
above,  the  Department  of  State  has 
developed  the  following  standards  for 
identifying  high-risk  exports  for  regular 
end-use  verification: 

1.  Rpqucsted  equipment  does  not 
match  known  requirements  or  inventory 
of  foreign  end-user. 

2.  Requests  For  spare  parts  are  in 
excess  of  projected  needs  or  are  for 
systems  not  in  the  foreign  end-user's 
inventory. 

3.  There  is  a  private  intermediary  in 
the  proposed  export,  particularly  in 
sales  involving  major  weapon  systems. 

4  Customer  or  purchasing  agent  is 
reluctant  to  provide  foreign  end-use  or 
foreign  end-user  Information. 

5.  Performance/design  requirements 
are  incompatible  with  the  foreign  end- 
user's  resources  or  environment,  or  with 
the  foreign  consignee's  line  of  business. 

6.  Stated  end-use  is  incompatible  with 
the  customary  or  known  applications  for 
the  equipment  being  purchased. 

7  Stated  end-use  is  incompatible  with 
the  foreign  consignee's  line  of  business. 

8.  Stated  end-use  is  incompatible  with 
the  technical  capability  of  the  foreign 
consignee  or  foreign  end-user. 

9.  Customer  is  willing  to  pay  cash  for 
a  large  value  item  or  order. 

ID.  Little  or  no  customer  business 
background  information  is  available. 

11.  Apparent  lack  of  customer 
familiarity  with  the  commodity's 
performance/design  characteristics  or 
uses. 

12.  Customer/purchasing  agent 
refuses  installation  or  service  contracts 
that  are  normally  accepted  in  similar 
transactions. 

13.  Vague  delivery  dates  or  delivery 
locations  that  are  inconsistent  with  the 
type  of  commodity  or  established 
practices. 

14.  Freight  forwarders  are  designated 
as  foreign  consignees  or  foreign  end- 
users. 

15.  Use  of  foreign  intermediate 
consignee(s)  whose  location/business  Is 
incompatible  with  purported  foreign 
end-user's  nature  of  business  or 
location. 

16.  Packaging  or  packing  requirements 
inconsistent  with  shipping  mode  and  or 
destination. 

17.  Suspect  or  inadequate  information 
is  availatile  on  foreign  intermediate 
consignee  or  foreign  end-user. 

IB.  Evasive  responses  to  questions 
regarding  any  of  the  above,  as  well  as 
whether  equipment  is  for  domestic  use, 
export  or  reexport. 


Uuled  St'pleml)cr  21.  19ft8. 
William  B.  Robinson, 

Director.  Office  of  Munitions  Control.  Bureau 
of  Politic^MHitary  Affairs.  Department  of 
State. 

(FR  Doc  88-21913  Filed  9-23-68;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 

September  16. 1988, 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
DeparimenI  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  el.seq.].  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
apphcation  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  45812 

Dated  Filed:  September  14. 1988. 

Due  Date  for  Answers.  Conform  ins 
Applicotions.  or  Motion  to  Modify 
Scope: 

Description:  Competing  Application  of 
Continental  Airlines.  Inc.  pursuant  to  section 
401  of  the  Act  and  Subpart  Q  of  the 
Regulationi  and  Orders  88~7-t3  and  B&-8-S7. 
lo  the  appltcallon  of  United  Airlines.  Inc. 
filed  in  Docket  45777  in  order  lo  aulhorixe 
Continental  to  provide  scheduled  foreign  air 
transportation  of  persons,  properly  and  mail 
l>etween  the  terminal  point  Ix>s  Angeles, 
California  and  the  coterminal  points 
Mazatlan.  Puerto  Vallarta.  Guadalajara,  and 
Acapulco.  Mexico. 

Docket  No.  45B20 

Dated  Filed:  September  14. 1988. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  October  14, 1988. 

Description:  Application  of 
Continental  AiHines,  Inc.  pursuant  to 
section  401  of  the  Act  and  Subpart  Q  of 
the  Act  and  Subpari  Q  of  the 
Regulations,  requests  an  amendment  of 
its  certificate  of  public  convenience  and 
necessity  for  Route  29-F  reissued  by 
Order  86-8-78  (August  26.  1986).  lo ' 
permit  Continental  to  operate  flights 
between  points  in  the  United  States  and 
Puerta  Plata,  Dominican  Republic. 
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Docket  No.  45822 

Dated  Filed:  September  14.  liWJM. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  October  12. 1988. 

Description:  Application  of  Delta  Air 
Lines,  inc.  pursuant  to  section  401  of  the 
Act  and  Subpart  Q  of  the  Regulations, 
applies  for  a  new  or  amended  certificate 
of  public  convenience  and  necessity 
authorizing  Delta  to  provide  scheduled 
foreign  air  transportation  of  persons. 
property,  and  mail  in  the  U.S.  Route  B.2 
market. 

Docket  No.  45824 

Date  Filed:  September  IS.  1988. 

Due  Date  Answers.  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  October  13, 1968. 

Description:  Application  of  Iraqi 
Airways,  pursuant  to  section  402  of  the 
Act  and  Subpart  Q  of  the  Regulations, 
requests  that  it  be  issued  a  permit 
authorizing  it  to  engage  in  foreign  air 
transportation  of  passengers,  properly 
and  mail  between  Baghdad.  Iraq  and  the 
United  States  coterminal  points  New 
York  City  and  Detroit  via  the 
intermediate  point  Paris.  France  at  a 
maximum  frequency  of  two  round-trip 
transatlantic  flights  per  week. 

Docket  No.  45829 

Date  Filed-  September  15. 1988. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  October  13, 1988. 

Description:  Application  of  Northwest 
Airlines,  Ina,  pursuant  lo  section  401  of 
the  Act  and  Subpart  Q  of  the 
Regulations  to  permit  Northwest  to 
provide  air  transportation  services 
between  the  U.S.  and  Australia  via 
|apan. 

Docket  No.  45783 

Dole  Filed:  September  12. 1988. 

Due  Dote  far  Answers.  Conforming 
Applications,  or  Motions  to  Modify 
Scope: 

Description:  Amendment  No.  1  to  the 
Application  of  Continental  Airlines.  Inc 
pursuant  to  section  401  of  the  Act  and 
Subpari  Q  of  the  Regulations  and 
Orders  88-7-43  and  88-8-67.  by 
amending  Paragraph  3  of  the  initial 
application. 

Ptiyllis  T.  Kayk>r, 

Chief  DiH:unientary  Services  Division. 
jFR  Doc.  B8-Z1912  Filed  9-Z3-6B:  8:45  amj 
BILLWC  CODE  4910-«3'tl 


Federal  Aviation  Administration 

Proposed  Advisory  Circular  20-PA; 
Public  Aircraft 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  proposed  Advisory  Circular  (AC)  20- 
PA.  Public  Aircraft.  The  proposed  AC 
provides  guidance  that  status  as  a 
public  aircraft  does  not  permit 
operations  outside  of  the  United  States 
of  a  U.S.-regislered  aircraft  without  a 
U.S  airworthiness  certificate. 
DATE:  Comments  must  identify  the  AC 
file  number.  P8-230-0052.  and  be 
received  by  October  26.  1988. 
ADDRESSES:  Copies  of  the  proposed  AC 
can  be  obtained  from  and  comments 
may  be  directed  to  the  following: 
Federal  Aviation  Administration. 
Airworthiness  Certification  Branch. 
AIR-230.  Aircraft  Manufacturing 
Division,  Aircraft  Certification  Service. 
800  Independence  Avenue,  SW.. 
Washington.  DC  20591 

FOR  FURTHER  IMFORMATION  CONTACT: 

Earl  S-  Seabrooks.  Airworlhmess 
Certification  Branch.  AiR-230.  Aircraft 
Manufacturing  Division.  Room  333. 
Aircraft  Certification  Ser\'ice.  Federal 
Aviation  Administration.  600 
Independence  Avenue.  SW.. 
Washington.  DC  20591  (202)  267-8361- 
SUPPLEMENTARY  INFORMATION: 
Background 

This  proposed  AC  provides  guidance 
that  status  as  a  public  aircraft  under  the 
Federal  Aviation  Act  does  not  permit  an 
aircraft  to  operate  overseas  without  an 
airworthiness  certificale. 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  AC  listed  in 
this  notice  by  submitting  such  written 
data,  views,  ur  arguments  as  they  desire 
All  communications  received  on  or 
before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  of  the  Aircraft  Certificatian 
Service  before  issuing  the  final  AC. 

Comments  received  on  the  proposed 
AC  may  be  examined  before  and  after 
the  comment  closing  date  In  Room  333. 
FAA  Headquarters  Building  (FOB-10A1, 
8O0  Independence  Avenue.  SW.,  ' 
Washington.  DC  20591.  weekdays, 
except  Federal  hohdays.  between  8:30 
am.  and  4.30  p.m. 


Issued  in  VVdshinglon.  DC.  on  Seplen*!*! 
20. 1988 

Anthooy  |.  Memll 

Aciinf:  Manager.  Aircraft  Manufacturing 

Division. 

|FR  Doc,  88-21890  Filed  9-23-88.  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

Bureau  of  Educational  and  Cultural 
Affairs.  Central  American  Program  of 
Undergraduate  Scholarships 
(CAMPUS);  Request  for  Proposals  for 
Fiscal  year  1989 

Grant  applications  are  invited  from 
accredited  institutions  interested  in 
hosting  groups  of  Central  American 
undergraduate  students  in  the  fourth 
Central  American  Program  of 
Undergraduate  Scholarships  (CAMPUS 
4).  Authority  for  the  program  is 
contained  in  the  Mutual  Educational  and 
Cultural  Exchange  Act  of  1961.  Pub.  U 
86-256  (Fulbright-Hays  Act).  USIA 
anticipates  awarding  approximately  si\ 
grants  under  this  competition 

1.  General  Program  Infonnation 

Program  Coals 

The  objectives  of  the  program  are  to 
improve  the  range  and  quality  of 
educational  alternatives  for  young 
Central  Americans  of  limited  Financial 
means,  to  match  educational 
opportunities  with  Central  American 
needs,  and  to  build  lasting  links 
between  the  U.S.  and  Central  America 

B.  Program  Scope  and  Calendar 

Approximately  85  upper  division 
transfer  students  from  Costa  Rica.  F.I 
Salvador.  Guatemala.  Honduras. 
.Nicaragua.  Panama  and  Belize  will  be 
sponsored  for  approximately  30  months 
of  English  language  traning  and 
undergraduate  study  toward  a 
bachelor  s  degree  USIA  will  award 
grants  to  approximately  six  act  redited 
American  colleges  and  universities  to 
host  these  participants  in  natiufmlly 
diverse  groups  of  12  to  16  students, 
organized  by  fields  of  study. 

About  60  of  the  participants  will  be 
Spanish  speaking  students  from  Costa 
Rica.  El  Salvador.  Guatemala. 
Honduras.  Nicaragua,  and  Panama,  who 
will  begin  their  programs  with  intensive 
English  language  traning  in  January. 
1990.  comraenL-e  regular  academic 
coursework  by  September.  1990.  and 
continue  for  a  maximum  total  of  30 
months  through  the  end  of  the  Spring 
term  in  May  or  June.  1992. 
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About  five  of  the  participants  will  be 
Enslish-sppdking  Belizean  students,  who 
will  begin  their  programs  wiih  reHular 
academic  coursework  in  September. 
1990.  and  continue  for  a  maximum  total 
of  30  months  through  January.  1993  at 
the  latest,  or  until  the  ending  date  of  the 
previous  complete  academic  session. 

CAMPUS  scholarship  awards  for  all 
students  wilt  be  for  a  maximum  total  of 
approximately  30  months  in  length, 
including  English  lang'jage  tran:ng  as 
needed,  appropriate  academic  programs, 
and  program  enhancements  as  specified 
below  Protect  length  may  be  slightly 
shorter  than  30  months  to  match  the  host 
institution  academic  calendar,  but 
extensions  of  scholarships  beyond  30 
months  will  not  be  available. 

Applicant  institutions  should  pledge 
administrative  and  facult>'  commitment, 
as  well  as  instructional  and  counseling 
support,  to  implement  an  extensive 
range  of  program  elements  and  to  assist 
students  in  meeting  degree  requirements 
and  achieving  academic  success. 

C.  Student  Characteristics 

1.  No  older  than  30  years  of  age; 

2.  Citizen  and  resident  of  country  in 
which  the  application  js  made: 

3.  Non-ehte  socio-economic 
background  (i.e..  could  not  afford  to 
study  in  the  VS.  on  own  or  family 
finances,  as  determined  through  a 
country-specific  means  examination); 

4.  Record  of  academic  excellence, 
teaching  ability,  and/or  related  work 
experience: 

5.  Good  health;  nominees  will  have 
passed  physical  and  dental 
examinations; 

6-  All  finalists  will  have  been 
interviewed  to  ascertain:  general 
leadership  potential  or  likelihood  of 
multiplier  effect  in  the  educational 
sector;  probability  of  earning  a  degree  in 
allotted  lime;  reasonable  promise  or 
ability  to  adapt  well  to  the  U.S. 
university  environment;  personal 
maturity,  including  evidence  of 
independence:  and  motivation  for 
returning  to  work  or  study  in  home 
counL'-y, 

D.  AcQcierr.'.c  Program 

CAMPUS  students  will  enroll  in 
undergraduate  academic  coursework 
and  work  toward  earning  a  bachelor's 
degree  from  their  U.S.  host  institution 
during  the  period  of  their  CAMPUS 
sponsorship-  Unless  otherwise  specified, 
entering  CAMPUS  students  will 
successfully  have  completed  at  least 
two  years  of  college-level  study  at  a 
recognized  Central  American  academic 
institution.  In  selecting  student  grantees, 
the  Agency  wil  seek  those  who,  by  prior 
academic  preparation  and  performance. 


are  likely  to  succeed  in  upper  division 
(third  and  fourth  year)  undergraduate 
coursework  at  a  U.S.  institution. 

E.  Level  of  Study 

Host  institutions  are  expected  to 
provide  a  substantive  undergraduate 
study  program  up  to  30  months  in  length. 
If.  after  arrival,  the  assessment  of  a 
participant's  pnor  studies  indicates  that 
a  bachelor's  degree  can  be  earned 
before  the  program  expiration  date,  or 
that  a  bachelor's  degree  cannot  be 
earned  withm  the  sponsorship  period, 
USIA  will  work  the  host  institution  lo 
determine  an  appropnate  course  of 
action. 

Applicant  institutions  should  be 
prepared  to  offer  options  such  as  a 
double  undergraduate  major. 
concentration  of  related  minor  courses 
or  of  courses  in  Amencan  studies,  or 
access  to  limited  graduate  coursework, 
all  up  to  a  maximum  total  of  30  months. 
No  extensions  will  be  granted.  Students 
who  finish  approved  programs  before 
the  end  of  the  30-month  period  may 
choose  to  return  home  early. 

F- Fields  of  Study 

Institutional  grantees  should  expect  to 
offer  academic  programs  in  two  or  more 
of  the  five  following  areas: 

1.  Business  Administration  (including 
management,  accounting  marketing,  and 
finance): 

2.  Communications  (including  print 
and  electronic  journalism,  mass  media 
and  public  relations); 

3.  Education  (including 
administration,  guidance,  special 
education,  teaching  specialities  in  levels 
pre-K  through  secondary  and  TESOL); 

4.  Social  Sciences  (including 
anthropology,  agricultural  economics, 
economics,  geography,  history, 
international  relations,  political  science, 
psychology  and  sociology): 

5.  Biological  Sciences  (including 
biology,  botany,  ecology,  genetics. 
marine  biology,  plant  physiology, 
zoology  and  natural  resources 
management). 

G.  Intensive  English  Language  Program 

For  the  Spanish-speaking  students. 
institutions  shall  provide  intensive 
English  programs  responsive  to  widely 
varying  levels  and  rates  of  individual 
ability  and  progress,  to  enable  students 
to  achieve  adequate  English  Huency  to 
enter  regular  academic  courses  in  the 
Fall.  1990.  Experience  with  the  CAMPUS 
program  to  date  suggests  that 
approximately  eight  months  of  intensive 
instruction  should  be  sufficient  to 
achieve  this  goal.  Language  training 
should  take  place  on  the  same  campus 
85  the  academic  program. 


The  program  should  provide  a 
minimum  of  20  contact  hours  of 
instruction  per  week  in  all  skill  areas 
(reading,  writing,  grammar, 
pronunciation,  listening,  conversation, 
and  vocabulary)  with  special  tutoring 
and  academic  support  as  needed. 
Instruction  should  be  competency- 
based;  graduated  levels  of  study  at  all 
proficiency  levels  should  be  available 
simultaneously;  please  note  that 
CAMPUS  may  include  students  with  no 
previous  exposure  to  English.  ESL 
training  should  also  include  at  least  five 
hours  of  weekly  language  laboratory 
training  in  listening,  comprehension,  and 
pronunciation.  Institutions  may  design 
specially  tailored  courses  for  CAMPUS 
students,  but  it  is  preferable  they 
undertake  some  of  their  curriculum 
integrated  with  other  ESL  students  in 
regular  courses,  and  not  solely  be 
grouped  together. 

During  language  training, 
opportunities  should  be  provided  for 
academic  enrichment  and  intellectual 
stimulation.  Once  moderate  proficiency 
is  achieved,  academic  subject  matter 
and  study  and  composition  skills  should 
be  introduced  to  the  ongoing  English 
training  curriculum.  Enhancement 
programming  should  link  opportunities 
for  English-language  conversation  with 
introductions  to  unique  elements  of  U.S. 
society,  politics,  or  culture. 

The  host  institution  should  be 
prepared  to  admit  qualified  students  to 
regular  academic  coursework  as  soon  as 
possible. 

H.  Special  Program  Elements 

Projects  shall  address  (he  needs  of 
this  special  student  population  by 
providing  orientation  programs 
addressing  Issues  of  social  and  cultural 
adaptation,  introduction  and 
preparation  to  U.S.  scholariy  traditions 
and  classroom  methodology,  ongoing 
intercultural  counseling,  appropriate 
undergraduate  coursework,  and 
intellectual,  cultural,  and  social 
enhancement  activities  to  strengthen 
understanding  of  U.S.  society,  promote 
group  support,  and  enrich  personal 
experiences.  Guided  cultural  and  social 
activities,  e.g.  attending  a  play,  concert. 
lecture,  film,  baseball  game.  etc..  are 
encouraged  and  should  be  offered 
during  the  entire  length  of  the  program. 
To  the  extent  possible,  faculty  members 
or  local  citizens  with  special  expertise 
in  the  activity  to  be  pursued  should 
accompany  the  students  lo  enrich  their 
experience. 

/.  Student  Selection 

Selection  will  be  conducted  by  a  Joint 
private  sector-USIA  team  working  in 
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close  cooperation  with  Central 
American  organizations,  higher 
education  institutions  and  USIS  posts. 
The  team  will  review  applications, 
transcripts,  and  lest  scores,  hold 
interviews,  and  recommend  candidates 
and  their  proposed  placement  for  final 
review  by  the  Agency  and  the  Board  of 
Foreign  Scholarships.  USIA  recognizes 
that  the  achievement  of  an 
undergraduate  degree  within  30  months 
depends  on  (he  students'  prior  academic 
preparation  and  English  language  skilU. 
as  well  as  their  scholastic 
accomplishments  while  in  the  U.S.  In 
selecting  student  participants, 
consideration  will  be  given  to  probable 
class  standing  and  likely  credit  transfer 
equivalencies. 

/  Admission  and  Credit  Transfer 

Once  student  participants  are 
identified,  their  application  dossiers  wilt 
be  sent  to  a  prospective  host  institution. 
which  will  have  a  specified  lime  in 
which  lo  review  participant 
qualifications  and  confirm  admission. 
We  refer  U.S.  Institutions  to  the  recently 
published  AACRAO/NAFSA  guide.  The 
Admission  and  Placement  of  Students 
from  Crnlral  America,  for  information 
on  the  educational  systems  from  which 
^  the  students  will  come.        ^ 

Soon  after  the  students  arrive,  faculty 
and  administrators  at  grantee 
institutions  will  determine  students' 
transferrable  credits  and  design 
individual  academic  programs 
accordingly.  Members  of  the  CAMPUS 
selection  team  will  be  available  upon 
request  to  assist  host  institutions  in 
assessing  transcript/grade/credit 
equivalencies. 

K.  Arrival  Orientation  Program 

A  ibree-day  plenary  orientation 
program  (arranged  by  USIA)  will  be 
provided  for  the  Spanish-speaking 
participants  at  their  port  of  entry  to  the 
U.S.  beginning  lanuary  14, 1990.  Each 
U.S.  host  institution  will  be  expected  to 
appoint  a  Spanish-speaking  CAMPUS 
staff  member  to  attend  the  orientation 
program  (al  USIA  expense),  in  order  to 
welcome  ihe  students,  present 
information  to  facilitate  their  academic 
and  personal  transition,  and  then  escort 
the  students  to  the  host  institution  on 
January  17. 1990  lo  begin  intensive 
English  language  study. 

L.  Program  for  English -speoking 
Belizean  Participants 

CAMPUS  4  students  from  Belize  will 
arrive  in  the  US.  in  August  or 
September,  1990.  in  time  to  attend  the 
host  university's  regular  orientation 
program  for  entering  foreign  and/or 
American  students,  and  lo  begin  their 


academic  programs  with  Ihe  majority  of 
the  CAMPUS  4  students.  Belizeans  are 
expected  to  be  fiuenl  in  English. 
although  some  may  benefit  from  study 
and  writing  skills  enhancement  courses 
appropriate  for  American 
undergraduates.  The  placement  of 
Belizean  participants  at  CAMPUS  4 
institutions  will  be  primarily  determined 
by  field  of  study.  Because  the  Belizeans 
will  arrive  after  the  other  students, 
program  coordinators  are  asked  to  make 
special  efforts  to  integrate  them  into  the 
CAMPUS  group. 

II.  Substantive  Proposal  Contents  and 
Review  Criteria 

Following  art  the  areas  which  should 
he  specifically  addressed  in  proposals, 
with  indications  of  the  review  criteria 
by  which  they  will  be  evaluated: 

A.  Academic  Program 

Clear  and  specific  description  of 
sound,  measurable,  and  feasible 
academic  goals;  quality  and  breadth  of 
academic  program  offerings,  including 
range  and  quality  of  course  offerings 
and  other  institutional  resources: 
evidence  of  instructional  and  suppori- 
program  fiexibility  as  appropriate;  and 
institutional  commitment  to  devote 
these  resources  lo  the  project. 

B.  Language  Program 

Quality,  range,  and  availability  of 
multi-level  intensive  English  language 
training  capabilities  and  related 
institutional  resources,  designed  to 
integrate  the  Spanish-speaking 
CAMPUS  student  both  intellectually  and 
culturally  into  academic  study  as 
quickly  as  possible;  evidence  of 
instructional  and  support-program 
fiexibility  as  outlined  above:  and 
instilulionul  commitment  to  devote 
these  resources  lo  the  projecl. 

C.  Orientation  and  Cultural 
Enhancement  Programming 

Quality  and  breadth  of  content, 
frequency  and  manner  of  presentation  of 
initial  and  on-going  orientation  to  the 
U.S.;  quality  and  nature  of  cultural 
enhancement  programs  and  range  of 
other  opportunities  for  learning  about 
U.S.  society;  quality  and  availability  of 
proposed  faculty  and  local  human 
resources  and  special  materials. 

Quality  and  nature  of  international 
student  services,  integration  of 
CAMPUS  with  existing  international 
program:  method  and  effectiveness  of 
issuing  IAP-66  forms  and  monitoring  I-l 
visas  in  accordance  with  USIA 
regulations. 


D.  Cultural  Integration/Personal 
Counseling 

Quality  of  attention  lo  overall  cultural 
integration  in  housing  and  hosting 
arrangements,  e.g..  live-in  experiences 
with  American  families  during  piirt  of 
the  scholarship  period;  living  with  US 
students;  description  of  plans  to  recruit 
and  monitor liost  families  committed  to 
active  long-term  involvement  with 
CAMPUS  students. 

Availability  and  quality  of  bilingual 
personal  counselors  with  intercultural 
expertise:  attention  to  reentry  issues 

E.  Academic  Counseling/Monitoring 

Quality  of  and  approach  to  academic 
counseling  and  intensive  academic 
monitoring:  commitment  and 
accessibility  of  departmental  faculty: 
comprehension  of  Central  American 
transfer  issues;  fiexibility  to  design 
individual  student  programs  as  needed: 
ability  lo  provide  quality  tutorial 
assistance  as  necessary;  potential  for 
and  monitoring  of  non-paid  internships 
appropriate  to  academic  goals- 

F.  Administration  Serxices 

1.  Quality,  commitment,  involvement, 
and  Spanish-language  facility  of  projeri 
director  and  other  key  personnel: 
experience  in  Ihe  administration  of 
international  exchange  programs. 

2.  Commitment  and  capability  to 
evaluate  Central  American  university 
credentials  and  determine  credit 
transfer;  commitment  to  examine  Ihe 
appropriateness  of  academic  regulations 
to  CAMPUS  student  needs. 

3.  Quality  of  attention  to  scheduling 
and  monitoring  participant  tuition  and 
maintenance  payments:  maintenance 
payments  should  be  for  the  duration  of 
the  scholarship  and  include  all  semester 
breaks  and  vacation  periods:  students 
returning  home  during  vacation  periods 
may  not  receive  maintenance  for  time 
spent  outside  the  U.S. 

4  Quality  of  attention  to  processing 
and  monitoring  student  health  insurance 
enrollment  and  claims  in  accordance 
with  Agepcy  procedures  and  in 
communication  with  Agency  and 
insurance  carrier  staff;  furnishing 
insurance  information  to  each  grantee: 
assisting  in  claims  filing  and  individual 
problem-solving.  Please  note  that  the 
USIA  basic  health  and  accident 
insurance  coverage  is  provided  in 
addition  to  any  other  required  coverage 
by  the  institution. 

5.  Design,  flexibility,  and 
responsiveness  lo  program  goals  of 
room  and  board  arrangements. 
throughout  the  duration  of  Ihe 
scholarship,  including  semester  breaks 
and  vacation  periods,  except  as  noted 
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abuve  for  students  who  leave  the  United 
Sidles  during  these  periods. 

6.  Plan  for  ongoing  individual 
academic  moniloring  and  overall 
program  evaluation;  the  Agency 
reserves  the  right  to  monitor  all 
elements  of  the  program  through  staff  or 
outside  contractor  visits- 

C.  Cost  Effectiveness 

Affordable  cost  will  be  an  important 

I,u;inr  in  ihe  find!  scleclion  of 
institutional  vjrantees:  prnpnsais  shouM 
dt^scnbe  institutiona!  offers  of  rost- 
^harln^   Kinai  sr^^niee  selertion  amona 
highiv  rompetitive  proflrHm  prupns.iia 
w:!l  be  based  m  part  nn  the  rnst 
pffectiveness  of  the  proposals  and  the 
.ibilify  of  the  Agency  (o  fund  an  optimal 
number  of  students.  Specific  budget 
format  and  guidelines  are  provided 
b-'low. 

//  Past  Expt'r:enL:e 

Inslilulions  should  bnefly  descnt>e 
prior  experience  in  conducting  programs 
With  comparable  features  that  drew  on 
relevant  institutional  resources  and 
■  itnlilics 

in  Technical  Format  Requirementa 

In  order  to  be  eligible  for  review, 
institutional  proposals  must  fulfuil  the 
technical  format  requirements  specified 
below  Institutions  which  do  not 
adequately  address  all  the  requirements 
described  in  this  section  will  be 
eliminated  from  consideration. 

N.B.;  All  proposals  should  base 
program  and  budget  planning  on  a  group 
of  14  Spanish-speaking  students  with  Ihe 
possible  addition  of  an  English-speaking 
Belizean  student,  as  specified  below. 

A.  Applicants  must  submit  an  ongmai 
propoaal  and  11  copies  (total  of  12)  to 
USIA  at  the  address  below^^  each 
proposal  must  include 

B.  A  cnnipleted.  signed  bureau  of 
EducaHon.ti  and  Cultural  Affairs  Grant 


Application  cover  Sheet,  available  from 
Ihe  address  or  telephone  number  listed 

below. 

C.  A  completed,  signed  USIA 
Assurance  of  Compliance  form, 
available  from  the  address  below. 

D.  A  double-spaced,  typed  abstract, 
maximum  two  pages. 

E.  A  detailed  description  of  the 
proposed  project  (including  project 
milestones  and  relevant  academic 
calendar  information)  not  to  exceed 
twenty  (20}  typed  and  paginated  double- 
spaced  pages,  the  text  should  address 
specifically  and  in  detail  each 
substantive  program  element  described 
in  'if't'ion  II 

y   Appendices  should  be  kept  lo  a 
minimum  and  must  include: 

1  Short  vilae  (two  p.tges  maximum]  of 
(he  proier t  director  and  other  key 
personnel,  including  academic  and 
cullurat  advisors  and  ESL  directors. 
Spanish  language  skills  should  be 
identified: 

2  Documentation  of  inslitufional 
support  for  (he  pro|ect.  including  a 
signed  letter  of  commitment  from  Ihp 
institution's  President  or  acting 
President  and  other  supporting 
diKruments  affirming  the  institutions 
ability  to  execute  (he  proposed  proiect 

3  A  summary  of  the  institution's 
inlemational  student  projtrams 

G   Course  catalog  (12  copies) 

H   Budget: 

1    A  detailed  three-column  Budget 
Outline  (following  sample  format. 
below)  indif^aling  funds  requested  from 
L'SIA,  contributions  by  the  applicant 
mstilulion,  and  total  costs  of 
expenditures  on  speufic  items  including 
tuition,  maintenance,  cultural  activities, 
administration,  and  other  program- 
related  costs  for  a  group  of  14  Spanish- 
speaking  students. 

2-  In  addition  lo  the  Budget  Ouiimi'. 
institutions  must  provide  a  Uu.i^ft 

CAMPUS  4  BoDGET  Outline 


Explanation,  describing  how  spc?cific 
cost  items  were  computed,  e.g.,  tuition 
and  fees  (li)  $500  per  scmeler  x:  4 
semesters  ==  $2.000/studen(  x  14  = 
$Z8.000,  and  providing  details  of 
institutional  cost-shanng: 

3.  A  separate  Budget  Outline  and 
Budget  Explanation  should  be  provided 
for  a  potential  additional  student  from 
Belize,  with  dales  reflecting  the  Belizean 
program  and  adapted  to  the  institution's 
academic  calendar 

4.  Budgets  must  be  signed  by  the 
appropriate  university  offioT.  who 
should  consult  Offire  of  Management 
and  Budget  circulars  A-21  and  A-llO 
rewarding  questions  on  costs,  a  C4)py  of 
the  Negotiated  Indirect  Cos!  Rate 
.Ajijreenient  must  be  included  if  I'SI.A 
(overage  of  indire<.l  costs  is  requested 

Ciuiiielmes  for  priipnsd!  preparaliDn 
nius(  be  stnctly  followed   Review  by 
specially-convened  Agrnry  rr-view 
committees  will  be  consi.sten[  with 
standard  Bureau  procedures, 
C^ongressional  requirements,  and  review 
by  the  -Agency's  Office  nf  General 
Counsel  Regional  and  program  balance 
will  be  considered,  m  addition  to  the 
cntena  mentioned  above    Review 
committee  recommendations  will  be 
forwarded  to  the  I'SIA  Associate 
Uireclor  of  the  Bureau  of  Eilucational 
and  Cultural  Affairs  fur  final 
disposition   Depending  on  final  student 
profile,  potential  grantee  institutions 
m.iy  be  asked  to  modify  subject 
offerings  and  make  budgetary  revisions 

Final  proposals  should  be  addresi^ed 
tn 

I'SIA  CAMPUS  4.  Academy  for 

Edur:ational  Development.  1265  2,lrd 
Street.  .\W  ,  Fourth  Floor, 
Washington.  DC  20037,  Telephone: 
(2tl2|  U62Jk)7 
Complel^prop<isaIs  must  t)e  re.  fived 

liv  5  p  m    f^istem  Stand. ird  I'lmf 

Tuesday.  November  30.  l!Wti. 


1    Student  CosM 

a.  T-jitton  and  <«a* 

D  Room  and  Doard  {rtcJudviq  broMs) 


EngllBli  t.jnguag«  Progrsm  ivxltcdie  specdc  datas) 


,,j..j,..  _,  .u  uwivu  |V^.AJUV^  uifa^K^i  . _, ______„ 

Wa.n*«nanc«  allowance  (S140-1TO  tnonthty  per  k>cal  fvwig  coM).. 

^   Cloirwig/s«flling-in  allowance  

8  Soofcs  and  Tiaierats  

'  Cutn^ai  acnviftes ., ._ _____..«__ 

Adnioisiraiive  Costs 

a   PaciiiH  s^ianei     , 

b    Adrrans nation 

z    0?nef  (rae^Il^y  any  other  cosis  and  rtetcnbe  lodifpcl 


:oKis  4  acoMed)  _. 
»c»dtw«c  ProywD  tn»caie  ipeafic  datesj 


student  Coda 
a    'u»tion  arxi  i*j«s  . 


AMOHM/Soivn  of  Fundk 


S7JXXI 


S7.000 


CAMPUS  4  Budget  Outline— Contmued 


Aflx>unty  Source  ol  FurvJs 

USIA 

Umverstty 

Total 

h  Room  ano  boa'O  (inckx>nc  r>r>ia>;&l 

r    Miiini«iBnriiaUni«anr«($i4Ji-i7ri  .*r,nih.y   per  lOCallMng  COit^ 

d    Saronr)  rJothirw)  ;»llf>«ann«         ,    ,     ,., 

S3D0 

^.200 

$4,200 

e   Boo»«ft  mvl  rTwtt«-L»t*,                    ...._ _ _ 

»  '.ailunJ  activities                    ._ ,._„ 

I  Admnairaove  Costs 

a   tflailN  »aiaj««                                  _„ 

'..    ArtminisTTRinr                                      _     ._ _,,,  , 

c  Otr^wfQvnrtyanyoffiercoMsanddaatylMMbiactcoMtfiviptocl) | 

T(Mtf    , 

txxxjooc 

SWY.VYY 

tKVXVXV 

Dale  September  13.  isati. 
Warren  Obluck, 
n>-fmt%  Dirtfrtor.  C^oe  of  Academic 

(FH  [Xx.  »ft-2T»55  Kiit-d  «-rt-8«  h  4S  nm] 
BaiJNe  cooc  nso-ov-n 
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Th.s   section    o(   the   FEDERAL    REGISTER 
contains  notices  ol   meetings  published 
under  trie     Governnienl  rn  the  Sunshine 
Act-    (Pub    L    94-J09I    5    use    552b(el(3) 


EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 

'FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  f,2  FR  36389. 

Moudd>.  SprtembiT  19,  IMS. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETING:  2  i»i  p  n,  (Eaalern  Time) 
Mon.l.iv   Sffitimher  J6.  1988. 
CHANGE  IN  THE  MEETING: 

Open  Sess:on 

Proposed  Recordl^eepiiig  .Modifications  to 
29  CFR  Part  1602.  "Report  and  Records"  and 
CFR  Part  1627.  "RBCords  to  be  Made  or  Kept 
Relating  to  Aitf ,"  has  been  taiten  off  the 
agenda. 

CONTACT  PERSON  FOR  MORE 

information:  Frances  M.  Hart. 
Evecuijve  OffiCfir.  Executive  Secretariat, 
!  202)  634-6748. 

Dated:  September  20.  lytjfl. 
Frances  M.  Hart. 

Executive  Officer.  Executive  Secrvloriut. 
(FR  Dnc  68-22061  Filed  9-22-88:  2:57  pm] 

BILLING  COOC  67S0-06-M 

equal  employment  opportunity 

commission 

"federal  register"  citation  of 

previous  ANNOUNCEMENT:  53  FR  3,-)408 

T'josddv  Sepie.Tiber  13.  1988 

previously  ANNOUNCED  TIME  AND  DATE 

OF  MEETING:  9:30  a.m  (Edslern  T;me| 

Tuesday,  September  20.  1988. 

CHANGE  IN  THE  MEETING:  The  Closed 

Session  'jf  the  meeting  has  been 

cancelled 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Frances  M  Hart. 
Executive  Officer,  Executive  Secretariat, 
(202]  634-6748. 

Ddted  September  20.  1988. 
Frances  M.  Hart.  ap 

E.\'^r::j!!:e  Officer,  Exen/tive Secretariat. 
IFR  Doc  38-22062  Filed  9-22-88:  2:57  pmj 
BILLING  COD€  srWWW-M 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  .Administration  Board: 
specid!  m.eeting. 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given. 
pursuant  to  the  Government  in  the 
Sunshme  Act  (5  U.S.C.  532b(e)(3)).  of  the 


special  meeting  of  the  Farm  Credit 

.Administration  Board  (Board). 

DATE  AND  time:  The  meeting  will  be  held 

at  the  offices  of  the  Farm  Credit 

Administration  in  McLean.  Virginia,  on 

September  28. 1988.  from  10:00  a.m.  until 

such  time  as  the  Board  m.iy  conclude  its 

busmess. 

FOB  FURTHER  INFORMATION  CONTACT: 

David  A.  Hill.  Secretary  to  the  Farm 
Credit  Administration  Board.  1501  Farm 
Credit  Drive.  McLean.  Virginia  22102- 
5(190,  (703)  883-J003.  TDD  (703)  883-4444. 
address:  Farm  Credit  Administration. 
1501  Farm  Ci^dil  Drive.  McLean. 
Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 

this  meeting  of  the  Bnard  will  be  open  to 
the  public  (limited  space  available),  and 
parts  of  this  meeting  will  be  closed  to 
the  public.  The  matters  to  be  considered 
at  the  meeting  are. 

Open  Session  ' 

1,  Summary  Prior  Approvals; 

2,  Final  Capital  Adequacy  Regulations; 

3,  Regulations  on  Receivers; 

4,  Regulations  on  Funding  and  Assistance 
Corporations  Collateral  Issues; 

5  Proposed  Regulations  on  Lending  Authority 

ofFCBsandBCs: 
6,  Regulations  on  Mergers  of  PCAs  and 

FI,B.As  Under  Section  41]  of  the 

Agricultural  Credit  Act  of  1987; 

Closed  Session  ' 

7  FCA  Operations:  and 

8.  laclison  FLB/FLBA.  in  Receivership. 

'  Session  closed  to  the  public — exempt 
pursuant  to  5  U.S.C.  552b(c)  (4).  (.1)  and  (9). 

Dated:  September  22. 1988. 
David  A.  Hill, 

Secrdary,  Farm  Credit  Administration  Board. 
(FR  Doc,  S8-22020  Filed  9-22-88;  2;S7  pm] 
BILUNO  CODE  670S-01-W 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

I^rsuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:10  a.m.  pn  Tuesday.  September  20, 
1988.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  a 
matter  relating  to  the  Corporation's 
corporate  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope.  |r.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 


of  the  Currency),  concurred  in  by 
Chairman  L  William  Seidman.  that 
Corporation  business  required  its 
consideration  of  the  matter  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matter 
in  a  meeting  open  to  public  observation; 
and  that  the  matter  could  be  considered 
in  a  closed  meeting  by  authority  of 
subsections  (c)(2)  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (S 
U.S.C.  552b(c)(2)  and  (c)(9)(B). 

The  meeting  was  held  in  Room  6221  of 
the  FDIC  Building  located  at  550  17th 
Street,  NW..  Washington.  DC. 

Dated;  September  20.  1988. 
Federal  Deposit  Insurance  Corporation. 
M.  Jane  WUUamson, 
Assistant  Executive  Secetury. 
ire  Doc  88-21958  Filed  9-21-88:  4:52  pmj 

BILLING  CODE  6714-01-41 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  4:23  p.m.  on  Tuesday,  September  20, 
1988,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  (1)  a 
request  for  financial  assistance  pursuant 
to  section  13(c)  of  the  Federal  Deposit 
Insurance  Act;  and  (2)  a 
recommendation  regarding  the 
Corporation's  assistance  agreement  with 
an  insured  bank. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C  C 
Hope,  |r.  (Appointive),  seconded  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L.  William  Seidman.  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  mutters 
in  a  meeting  open  to  public  observation: 
and  that  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)|4).  (c)(6).  (c)(8), 
(c)(9)(A)(ii),  and  (C)(9)(B)  of  the 
"Government  in  the  Sunshine  Act "  (5 
U.S.C.  552b(c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)lB)). 
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The  meeting  was  held  in  Room  6221  of 
the  FDIC  Building  located  at  550  17th 
Street.  NW..  Washington.  DC 

Dated.  September  21.  1988 

Federal  Deposit  Insurance  Coq)uraltun 

M.  lane  VVilltamroo. 

.AssiKlan!  Exectiti\1^Secr€lar)'. 

IIK  D   i:  fl»-219^  K;led  9-21-88;  4:52  pmj 

BILLING  COOe  6714-01-41 

^ 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

Siplt-mber  21.  1988. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3  (a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L 
No.  94-409).  5  U.S.C.  552B: 
TIME  AND  PLACE:  September  28. 1988. 
12:00  Noon. 

place:  825  North  Capitol  Street.  NE.. 
RiMiin  9306.  Washington.  DC  20428. 
STATUS:  Open 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — llems  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Lois  U  CashelL  Secretary. 
1  elephoiie  1202|  357-8400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda: 
however,  all  public  documents  may  be 
.  examined  in  the  Public  Reference  Room. 

Consent  Power  Agenda 

e&llh  Meeting— September  ^S.  IHHe.  Regular 
Meeting  172:00  NoonJ 
CAP-1. 
Project  No.  3195-206,  Sayles  Hydro 
Assotnales 
CAP-2 
Project  No.  9094-003.  Power  Resources 
Development  Corporation 
CAP-3. 
Project  No.  2512-003.  Elkem  Metals 
Company 
CAP-4. 
Prolecl  Nos.  10338-000  and  001.  Longhill 
Associates  Project  No.  10492-000.  Town 
of  Groton.  Mussachusctls  and  Grolon 
Electric  Light  Department 
CAP-5 

Project  No  6765-004.  BMB  Enterprises,  Inc 
CAP-6. 

Project  No.  2842-011.  City  of  Idaho  Falls 
CAP-7. 

Project  No.  10418-002,  City  of  Harrisborg. 
Pennsylvania 
CAP-8 
Project  No.  2179-002,  Merced  Irrigation 
District 
CAP-9 
Docket  No  EL87-9-000.  Electric  Consumers 
Protection  Act.  Section  6(d|  Study 
CAP-10 
Docket  No  ER88-S44-aO.  Ohio  Edison 
Company 


CAP-n 

Docket  Nos  ER88~544-nO(l  ER88-55R-O00 
and  ERB5-598-001 .  ER85-607-000.  ER85- 
621-000.  ER85-634-000.  ER85-M(t-000. 
ER8S-763-00a  ER86-2fl2-000.  ERB«-341- 
000.  ER87-593-000  and  ER88-465-000. 
Niagara  Mohawk  Power  Corpor.ition 
CAP-1 2. 
Docket  No.  ER8e-533-000.  Allegheny 
Cienerating  Company  Docket  No.  EL88- 
8-000.  Maryland  People's  Counsel,  el  ol. 
v.  Allegheny  Generating  Company 
CAP-1 3. 
Docket  No.  ER88-540-000.  Louisiana  Power 
A  Light  Company 
CAP-1 4. 
Docket  No  ERSS-SOZ-OOZ.  Pacific  Gas  and 
Electric  Company 
CAP-15. 
Docket  No  ERa3-726-002,  Boston  Edison 
Company 
CAP-16. 
Docket  No  ER88-447-00J,  Vermont  Electric 
Power  Company,  Inc 
CAP-17, 
Docket  No,  ER84-348-009.  American 
Electric  Power  Service  Corporation 
CAP-18. 

Docket  No  ER88-275-001.  Public  Service 
Company  of  New  Mexico 
CAP-19 
Docket  No.  QF88-262-om.  Everett  Energy 
Corporation 
CAP-20. 

Docket  Nos.  ERaa-573-000.  ER84-eU4-4nO 
and  ER85-477-000.  Southwestern  Public 
Service  Company 
CAP-21 

Docket  No.  EL87-39-000.  Idaho  Power 
Company 
CAlf-22. 
Docket  No.  ER88-539-aao.  Public  Senice 
Company  of  Colorado 
CAP-23 
Docket  No.  FJ!85-720-011.  The  Connecticut 
t-ight  and  Power  Company 
CAP-24. 
Docket  No  ER8fr-531-O0O.  Commonwealth 
Edison  Company  of  Indiana.  Inc, 
CAP-25. 
Docket  No.  ER8ft-83-002,  Southern 
California  Edison  Company 
CAP-26, 
Docket  No  EL88-3S-O0a  Texas  Utilities 
FJectric  Company 
CAP-27. 
Docket  Nos.  QFBB-590-001  and  QFB6-S91- 
001.  Cuso  Energy  Developers 
CAP-28, 
Docket  No  QFe8-371-fl00,  Gamma  Muriah, 

Inc 
Docket  No.  QFB8-3B4-aaa  Gamma  Mariah. 

Inc. 
Docket  No.  QF88-36S-000.  Alpha  Joshua. 

Inc. 
Docket  No.  QF86-3e6-00a  BeU  Willow, 

Inc. 
Docket  No.  QFBS-367-aoa  Delta  Mariah. 

Inc. 
Docket  No.  QF88-368-000.  Alpha  Mariah. 

Inc. 
Docket  No.  QF«8-3a9-4nO.  Beta  Mariah. 

[nc. 
Docket  No  QF88-3TO-O00.  Beta  |oshua,  Inc. 
CAP-29 
Project  No,  1388-001,  Southern  California 
Edison  Company 


Consent  Miscellaneous  .Agenda 

CAM-1, 
Docket  No,  FA85-71-002.  Central  lUinois 
Public  Service  Company 
CAM-2 
Docket  No,  RM87-13-0O1.  Implemimtatioti 
of  Section  8  of  the  Electric  Consumers 
Proieclion  Act  of  1986;  HydnMtlectnc 
Applicants  with  Projects  at  a  New  Dam 
or  Diversion  Seeking  Benefits  Under  thL- 
Publlc  Utility  Regulatory  Ptjliae*  Act  itf 
1978 
CAM-3. 
Docket  No.  RM88-18-a00.  Statement  of 
Cash  Flows  to  Replace  Statement  of 
Changes  in  Financial  Posilion  in  FERC 
Annual  Reporl  Forms 
CAM-4 

Docket  No,  GP87-1(M)01.  Union  Texas 
Producis  Corporation 
CAM-5. 

Docket  No.  GPB8-4-O01.  Bamhari  Company 
CAM-e. 

Docket  No.  CP87-eO-000.  TransconHnental 
Gas  Pipe  Line  Oirporaiion  v,  Enstar 
Petroleum  Company 

Consent  Gas  Agenda 

CAG-1. 
Docket  No.  RPSa-243-000.  Transcunlinenlal 
Gas  Pipe  Line  Corporation 
CAG-2. 
Docket  No.  RP88-24B-000,  Tennessee  Gas 
Pipeline  Company 
CAC-3. 
Docket  No.  RP88-246-000.  ANR  Pipeline 
Company 
CAG-4. 
Dotiket  Nos  RPt»-180-on2  and  003. 
Trunkline  Gas  Company 
CAG-5 
Docket  No.  RPB8-244-O00.  Natural  Gas 
Pipehne  Company  of  America 
CAG-6. 
Docket  No.  RPB8-24O-000,  Panhandle 
Eastern  Pipe  Line  Company 
CAC-7. 
Docket  Nos  RP88-217-001.  004  and  TMa»- 
1-22-000.  CNG  Transmission 
Corporation 
CA(>« 
Docket  Nob.  TQ89-1-31-000.  RP88-147-om. 
RPB8-45-008  and  RP88-248-flao.  Arkla 
Energy  Resources.  Division  of  Arkla.  Inc 
CAG-9  , 

Docket  No.  RP88-242-OO0.  Craiiiit'Stale 
Gas  Transmission.  Inc- 
CAC-IO. 
Docket  Nos.  RP88r237-000  and  001, 
National  Fuel  Gas  Supply  Corporation 
CAG-1 1. 

Docket  No.  RP88-241-Ooq,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-12.  \ 

Docket  No  RP118-239-O00J  Trunkluie  Gas 
Company  / 

CAC-13  J 

Docket  No.  RP68-]B2-oqD.  Gas  Research 
Institute  1 

CAG-14  J 

Docket  No  TQB8-4-^-000.  Granite  Stale 
Gas  Transmission.  Inc. 
CAG-15 
Docket  No  TQ88-2-27-000.  North  Penn 
Gas  Company 
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C.iG-16 
Docket  .No.  T.A89-l-n-000.  Uniled  Gas 
Pipe  Line  Company 
CAG-17. 
Docket  No.  TA89-1-32-000,  Colorado 
Interstate  Gas  Companv 
CAG-18 
Docket  Nns  TQe9-l-12-0OO  and  TMH»-1- 
42-000.  Transwestem  Pipeline  Cotnpany 
CA&-19 
Docket  \03  TM89-1-M-000  and  TQ89-1- 
34-000.  Flonda  Gas  Tranamission 
Company 
CAC-20. 
Docket  .No,  RP88-I91-C01.  Tennessee  Gas 
Pipeline  Company 
CAC-21 
Docket  So.  RP8a-H7-001.  Northern 
Natural  Gas  Company.  Division  of  Elnron 
Corp. 
CAC-22. 
Docket  NiM.  TQ88-2-17-000  and  TMe«-l- 
17-000,  Texas  Eastern  Transmission 
Corporatinn 
CAG-iJ 

Docket  No   RP88-e7-008.  Texas  Eastern 
Transmission  Corporation 
CAC-24 
Docket  No.  IS88-25-0O1,  Chevron  Pipe  Line 
Company 
CAG-25. 
Docket  Nos.  ST8«-2555-001  ST88-2905- 
001,  and  ST8ft-3337-om,  l.oupsiaiia 
Intrastate  Gas  Corporation 
CAC-2a 
Docket  Nos  RP88-217-002  and  TA88-1-22- 
003.  CNG  Transmission  Corporation 
CAG-2? 
Docket  No  RP88-205-002.  Alabama- 
Tennessee  .Natural  Gas  Companv 
CAC-28 
Docket  No  RP88-211-0m.  CNG 
Transmission  Corporation 
CAC-29 
Docket  No  RP88-2O7-0O3  and  001. 
Columbia  Gas  Transmission  Corporation 
CAG-30 
Docket  No  RP88-2n9-013.  Natural  Gai 
Pipeline  Company  of  America 
CAG-31, 
Docket  No  RP86-45-020,  El  Paso  Natural 
Gas  Company 
CAG-32, 
Docket  No  RP88-190-002.  North  Perm  Gai 
Company 
CAG-33, 
Docket  No,  RP88-2O4-0m,  TranjconUneiltal 
Gas  Pipe  Line  Corporation 
CA034. 
Dockel  No  RP86-e8-005.  TrdnsconUnenlal 
Gas  Pipe  Line  Corporation 
CAC-35 
Docket  Nos,  RP87-7-038  and  RP86-l8-0m, 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAC^36 
Dockel  Nos,  CP87-309-003  and  RI'88-208- 
OOl.  Paiute  Pipeline  Company 
CAC-37. 
Docket  Nos.  CP86-57B-m8  and  RP8S-I3- 
024.  .Northwest  Pipeline  Corporation 
CAC-38. 
Docket  Nos  TA8a-l-27-003.  RP88-57-0O2, 
RP88-110-002.  and  RP88-109-001.  North 
Penn  Gas  Company 
CAG-39 


Docket  Nos  TA84-2-13-O02  and  TA85-1- 
43-OOZ  Northwest  Central  Pipeline 
Corporation 
CAC-tO. 
Docket  No  RP85-li2-m2.  Colorado 
Interstate  Gas  Company 
CAG-41 
Dockel  No  RP8»-117-002,  Northern 
Natural  Gas  Company.  Division  of  Enron 
Corp 
CAG-12. 
Docket  No  IS88-24-000.  Texas  EaJteni 
Products  Pipeline  Company 
CAG-^3 

Omitted 
CAG-44 
Docket  Nos  RP88- 206-001  and  002.  Tarpon 
Transmission  Company 
CAG-15, 
Docket  No,  RP8«-177-002.  Texas  Gas 
Transmission  Corporation 
CA048. 
(Al  Docket  No  RP88-193-002.  Midwenlem 

Gas  Transmission  Company 
(Bl  Docket  N.is  RP88-193-001  and  003, 
Midwestern  Gas  Transmission  Company 
CAG-47 
Docket  Nos.  RPa6-52-mO  and  RP86-109- 
fflO.  Kentucky  West  Virginia  Gas 
Company 
CAG-W, 
Docket  Nos.  RP82-n-02S.  CP8S-636-006. 
CP85-77S-005  and  CP8e-a33-0O3. 
Northern  Natural  Gas  Company.  Division 
of  Enron  Corp. 
CAC-4B 
Docket  No  RP88-flft-0M.  Southern  Natural 
Gas  Company 
GAG-SO. 
Dockel  No,  CP88-291-004  and  CP87-J84- 
001.  Natural  Gas  Pipeline  Company  of 
Amenca 
CAG-51, 
Docket  Nos  RP86-119-fl09.  TA84-2-»-mi 
and  TAtl5-l-0-iX)8,  Tennessee  Gas 
Pipeline  Company 
CAG-52, 
Dockel  No  RP8S-19e-001.  Inlerslale  Power 
Company 
CAG-53 

Omilled 
CAG-44. 
Dockel  No.  ISS7-14..om.  Buckeye  Pipe  Line 
Company,  L.P, 
CAG-S5. 
Dockel  No.  ST88-3758-000.  Arkla  Energy 
Resources  |AER  Inlrailalel 
CAG-J6. 

Omitted 
CAG-57 
Dockel  No  RP85-141-000.  Texas  Gas 
Transmission  Corporation 
CAG-58. 
Docket  Nos.  RP82-I21-fl00  and  RP82-12S- 
OOO.  Tennessee  Gas  Pipeline  Company 
CAG-sg. 
Dockel  No.  RP82-12S-021.  Tennessee  Gas 
Pipeline  Company 
CAC-eo. 
Dockel  No  GP84-56-008,  Northwest 

Central  Pipeline  Corporation 
Dockel  No.  RPI13-42-007.  Midwest  Gas 
Users  Association  v.  Northwest  Central 
Pipeline  Corporation 
CAG-61, 
Docket  No,  ClBS-197-001.  Tenneco  Oil 
Company 


Docket  No,  CI88-28J-fl01,  Amoco 

Production  Company 
Dockel  No,  CIB8-312-000.  Mobil  Oil 

Exploration  &  Producing  Soulheasl.  Inc, 
CAG-62. 
Dockel  No.  TA82-1-21-027.  Columbia  Gas 

Transmission  Corporation 
Dockel  No.  064-28-028,  Chevron  U&A, 

Inc 
CAG-83, 

Dockel  No.  CI87-223-001.  OXY  USA.  Inc 
CAC-84. 
Dockel  No  CI88-367-000.  Sabine 

Corporation 
CAG-e5 
Docket  No  CP87-263-000.  Panhandle 

Eastern  Pipe  Une  Company 
Docket  No.  CI71-714-0OZ  APX  Corporation 

(Formerly  Pan  Eastern  Exploration 

Company) 

CAC-«a. 

Docket  No,  CP85-437-011,  Mojavc  Pipeline 

Company 
Dockel  No.  CP8S-522-002,  Kern  Rivet  Gas 

Transmission  Cflknpany 
Docket  No,  CPSS-^S-OOl.  Northwest 

Pipeline  Corpration 
Docket  Nos  CP86-1B7-002  and  003.  El  Paso 

Natural  Gas  Company 
Docket  No.  CPa6-212-001.  Transwcsttm 

Pipeline  Ctimpany 
Docket  Nos,  CP87-479-005  and  CP8r-4ao- 
001  [Phase  II).  Wyoming-California 
Pipeline  Company 
CAC-67. 
Dockel  No.  CP85-447-oaa  Colorado 
Interstate  Gas  Company 
CAG-68. 
Dockel  No.  CP87-339-001 ,  Columbia  Gas 
Transmission  Corporation 
CAG-69 
Docket  No  CP88-570-001 .  Mobil  Bay 
Pipeline  Projects 
CAG-70. 

Dockel  No  CP95-280-001.  Northwest 
Pipeline  Corporation 
CAC-71 
IJocket  No.  CP8a-286-0QZ.  Williams 
Natural  Gas  Company 
CAC-72. 
Dockel  Nos,  CI>68-24S-002  and  003. 
Tennessee  Gas  Pipeline  Company 
CAG-73, 
Dockel  No.  CPSS-BSe-OOl.  MexUS 
Inleratale  Pipeline  Company.  Inc. 
CAO-74. 
Dockel  No.  CP87-451-010.  NorlheasI  US, 
Pipeline  Projects 
CAC-75, 
Docket  Nos,  CP81-225-O03.  CP87-I64-a01 
and  CP87-4IO-om.  Great  Lakes  Cus 
Transmission  Company 
CAG-7B, 
Docket  Nos.  CP87-4O7-O02  and  RPB6-i:i»- 
005.  National  Fuel  Gas  Supply 
Corporation 
CAC-77, 
Dockel  No,  CPe8-863-O00.  National  Fuel 
Gas  Supply  Corporation 
CAC-78 

Omilled 
CAG-79. 
Dockel  No.  CP87-43Z-(I07.  KN  Energy.  Inc. 
and  Northern  Utllillea.  Inc. 
CAG-80. 
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Docket  No-  CP88-220-000.  Colorado 
ft        Interstate  Gas  Company 
CAG-Bl.      „ 
■     Dockel  No.  CP88-2B8-000,  Southern 
Natural  Gas  Company 
CAG-82. 
Dockel  No  CPBft-1.15-000.  Natural  Gas 
Pipeline  Company  of  America 
CAG-83 
Docket  No  CP88-255-000.  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-B4 
Docket  No  RP86-14-017.  Columbia  Gulf 

Transmission  Company 
Dockel  No  RP86-15-017.  Columbia  Gas 
Transmission  Corporation 
CAG-85. 
Docket  No.  CP87-te7-002.  Greal  Lakes  Gas 
Transmission  Company 
CAG-88. 
Dockel  No  CP85-665-000,  National  Fuel 

Gas  Supply  Corporation 
Docket  No.  CP86-746-000,  Mercer  Gas 
Company  and  North  East  Heal  and  Light 
Company  v.  National  Fuel  Gas  Supply 
Corporation 
CAG-87, 
Dockel  No,  RP88-174-000.  Dynasty  Gas 
Marketing.  Inc.,  Complainant  v.  Northern 
Border  Pipeline  Company,  Respondent 
CAG-88, 
Dockel  No,  RP8S-S8-a21  and  TABJ-1-33- 
010.  et  ai.  EI  Paso  Natural  Gas  Company 

/.  Licensed  Pro/ect  Matten 
P-1. 
Reserved 

//.  Electric  Rote  Matters 

ER-1. 

Dockel  No  QF87-34i-()00,  City  of 
Burlington.  Vermont  Electric  Department 
and  Winooski  One  Partnership,  Request 
for  certification  as  a  qualifying  small 
power  production  facility- 
ER-2- 

Docket  No,  EC88-2-000,  Utah  Power  » 
Light  Company.  PaciflCoip,  PC/UP&L 
Merging  Corporation.  Opinion  on 
proposed  merger, 

ER-3. 

Docket  No.  EC88-23-000.  Tucson  Electric 
Power  Company.  San  Diego  Gas  a 
Electric  Company.  SD  Acquisition  Corp. 
(California)  and  San  Diego  Acquisition 
Corp  (Arizona),  Request  for  approval  of 
proposed  merger 

Miscellaneous  Agenda 
M-1 

Reserved 
M-2 

Reserved 

/,  Pipeline  Rate  Matters 
RP-1,  *» 

(A)  Dockel  Nos-  TQe9-l-33-000  and  TM89- 
1-3^-000,  El  Paso  Natural  Gas  Company. 
Order  concoming  request  to  suspend 
collection  of  its  deferred  account 
balance. 

(B)  Dockel  Nos  RP88-U-O0a  008  and 
RP88-202-000  El  Paso  Natural  Gas 
Company.  Order  concerning  certain 
terms,  conditions,  and  imbalance  charge 
In  tariff. 


(C)  Docket  No.  RP86-I84-00I.  EI  Paso 
Natural  Gas  Company,  Order  concerning 
treatment  of  confidential  material. 
procedures  for  electing  to  challenge 
prudence,  relationship  of  GIC  to 
"litigation"  extension  in  Commission 
order  and  related  matters. 

RP-2. 
Dockel  Nos  TA85-1-1&-O03  and  TAB5-2- 
10-002.  Texas  Gas  Transmission 
Corporation.  Opinion  concerning 
whether  any  "abuse"  existed  to  deny 
passthrough  of  gas  costs. 

RP-3. 
Docket  No.  RPBl-ai-OOO.  Trunkline  LNG 

Company 
Dockel  Nos.  RP83-83-003  and  FA85-0I-0I)0. 
Trunkline  Gas  Company.  Opinion 
concerning  prudence.  AFUDC.  deferred 
taxes  and  cash  worktitg  capital 

//,  Producer  Matters 
Cl-t. 
Reserved 

///.  Pipeline  Certificate  Matters 

CP-1. 

Dockel  Nos.  CP87-131-000. 001.  CP87-I32- 
000  and  001.  Tennessee  Gas  Pipeline 
Company,  Application  to  construct 
facilities  and  transport  gas  to  supply 
Ocean  Slate  power  plant  Also 
application  to  construct  and  operate 
Niagara  Spur.  Phase  II, 

CP-2- 
Dockel  Nos,  CPB7-479-003  and  CP8"-4liO- 
OOl,  Wyoming-California  Pipeline 
Company,  Order  on  applications  for 
rehearing  and/or  modification  of  {uly  1- 
1988  order. 

CP-3, 
Docket  No,  CPB6-494-0O1,  Moraine  Pipeline 
Company,  Order  on  rehearing  concerning 
deferred  issues, 

Lois  D,  Cashell, 

Secretor}'. 

IFR  Doc,  88-22018  Filed  9-22-88: 1;42  pm| 

BltXiNG  COOC  S717-01-M 

FOREIGN  CLAIMS  SETTLEMENT 
COMMISSION 

F.CS.C  Mpfmg  Notice  No,  1-68 
Announcement  in  Regard  to 
Commission  Meetings  and  Hearings 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504).  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552bl. 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follov^'s: 
Dote.  Time,  and  Subject  Matter 
Thurs..  Sept.  29. 1988  at  10«!  a.m..  Routine 

Business 

Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  lllt- 


20th  Street.  N.W..  Washington.  D.C. 
Requests  for  information,  or  advance 
noticCT  of  intention  to  abserve  a 
meeting,  may  be  directed  to: 
Administrative  Officer.  Foreign  Claims 
Settlement  Comm.ission.  llll-201h 
Street.  NW..  Room  4O0.  Washington,  DC 
20579.  Telephone:  (202)  653-6155. 

Dated  al  Washington,  D  C,  on  September 
21.1988. 
ludilh  H.  Lock. 
Administrative  Officer. 
|FR  Doc  88-22088  Filed  9-22-88: 845  am 
BILUNC  CODE  4410-Di-M 

TENNESSEE  VALLEY  AUTHORITY 

(Meeting  No  IWfij 

TIME  AND  DATE:  10  a.m.  (CDT). 
Wednesday.  September  28. 1988. 

place:  Jaycee  Civic  Center,  2701  Park 
Avenue.  Paducah.  Kentucky. 
STATUS:  Open  if 

AGENDA 

Approval  of  minutes  of  meeting  held  on 
September  7,  1988 

ACTION  rrEMS 


1,  Proposed  Industrial  Service  Policy 
Revisions 

New  Business 

A—Budget  and  Financing 

Al,  Payments  to  the  U,S,  Treasurj  from  Net 

Power  PTt)ceeds,  J 

A2,  Short-Term  Borrowing  from  the  Treasury 
A3,  Authority  to  Write  Off  Uncollectible 

Accounts  Receivable, 

B — Purchase  A  wards 

Bl.  Invitation  CC-30359A— Requirement 

Contract  for  Crushed  Limestone  for  Units  1 

and  2  at  Paradise  Fossil  Plant, 

C~Power  Items 

CI.  Revised  Arrangements  for  TVA  Financial 
Support  of  Regional  Industrial 
Development  Associations  (RlDAs) 

D — Personnel  Items 

Dl,  Proposed  Supplement  No,  3  to  Personal 
Services  Contract  No.  T\'-714B4A  with  Haj 
Management  Consultants  at  Atlanta. 
Georgia. 

E — Real  Propert}'  Transactions 
El,  Grant  of  Easement  to  the  Slate  of 
Tennessee  for  the  Construction,  Operation, 
and  Maintenance  of  a  Highway  Affecting 
0,52  Acres  of  Land  at  Great  Falls  Reservio.- 
in  Warren  County,  Tennessee, 
E2.  Proposed  Sale  of  Singleton  Materials 
Engineering  Laboratory  to  Digital 
Engineering,  Inc  and  Proposed  Personal 
Services  Contract  No  TV-75528A  with 
Digital  Engineering,  Inc.  for  Services  to  tie 
Performed  by  Singleton  Materials 
Engineering  Laboratory  (SMEL). 
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F —  Unclassified 

Fl.  Supplement  No.  4  to  Contract  No.  TV- 
67169A  with  the  U.S.  Department  of  Energy 
to  Provide  Assistance  in  the  Redesign  of 
Information  Systems. 

F2,  Supplement  No,  3  to  Contract  No  TV- 
35326A  with  the  Tennessee  Upper  Duck 
River  Development  Agency  to  Extend  Date 
for  Their  Repayment  of  Monies- 

F3.  Payments  to  States  and  Counties  in  Lieu 
of  Taxes  for  Fiscal  Year  Ending  September 
30.  1988.  as  Provided  Under  Section  13  of 
the  TVA  Act.  as  Amended. 


F4  TVA  Contribution  to  Retirement  System 

for  Fiscal  Year  1989 
F5,  Revision  to  TVA  Code  Relatmg  to 

Services  of  Consultants. 
F8.  Revision  to  TVA  Code  Relating  to 

Personal  Services  Contracts. 
F7.  Revisions  to  TVA's  Ethics  Rules  on 

Financial  Interests  and  on  Acceptance  of 

Gifts.  Entertainment,  and  Favors. 

CONTACT  PERSON  FOR  MORC 

INFORMATKW:  Alan  Carmichael. 
Manager  of  Public  Affairs,  or  a  member 


of  his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-aooo.  Knoxville.  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  245-0101. 

Dated:  September  21. 1988, 
WUIiam  L  Osteen.  ]i.. 
Associate  Genera/  Counsel  and  Assistant 
Secretory. 

|FR  Doc  88-21993  Filed  9-22-fl8;  11.14  am) 
aiLUHfi  COOC  SIMMM-M 
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This    section    of   the    FEDERAL    REGISTER 
contains  editorial   corrections  of  previously 
published   Prestdenttal.   Rule.   Proposed 
Rule,   and  Notice  documents  and  volumes 
of   ttie   Code   of    Federal    Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the   Federal  Register    Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in   the  appropnate 
document   cate'jo^fps    e'sewhere   n   the 
issue 


ENVIRONMENTAL  PROTECTION 
AGENCV 

40  CFR  Parts  795  and  799 

'  OPTS-42073A.  FRL  3441-8  t 

2-Mercaptoben2othia20le;  Final  Test 
Rule 

Correction 

In  rule  document  88-20124  beginning 
on  page  34514  in  the  issue  of 
Wednesday.  September  7. 1988,  make 
the  following  corrections: 

§795.70    [Corrected] 

1  On  page  34525.  in  the  first  column, 
in  §  795.70(c)(3)(iil,  in  the  14th  line,  "R 
c2"  should  read  "R  >2". 

2.  (Jn  page  34526,  in  the  first  column. 
In  §  795.70(d)ll)(vi),  Equation  70  should 
read:-'Pn(Co/ClsHw  =  (k,c/ 
k)(l-exp(-kt)]  +  kot.". 

3.  On  the  same  page,  in  the  third 
column,  in  §  795.70{d)(2)(ii),  in  the  third 
line,  "1.0  X  10  j  M"  should  read 
"1,0x10  'M". 

4.  On  the  same  page,  in  the  same 
cc^Mjin,  in  §  795.70(d)(2)(iii).  in  the  third 
linfl^OOO  mL"  should  read  "e.OO  mL" 

5.  On  the  same  page,  in  the  same 
column,  in  §  795.70(d)(2)(iv),  in  Table  2. 
in  the  middle  column,  in  Calegor>'  B  and 
C,  "<"  should  read  ">". 

6.  On  the  same  page,  in  the  same 
column,  in  §  795.70(d)(2)(v).  in  the  sixth 
line,  after  ■"reverse"  insert  "phase". 

7.  On  page  34527.  in  the  first  column, 
in  I  795.70(d)(2)(vi).  in  the  sixth  and 
seventh  lines  •■Pn{C„/Ci)SHVV"  should 
read  "Pn(Co/C,)s.m". 

8.  On  the  same  page,  in  the  third 
roluqpn.  in  §  795.70(d)(6)(ii).  in  the  sixth 
line.  "lOV"  should  read  "10  *'. 

■    9.  On  the  same  page,  in  the  same 
column,  in  §  795.70(d)(6)lii)[A).  in  the 
first  line,  "10  ^"  should  read  "10  ^M"'. 


10.  On  the  same  page,  in  the  same 
column,  in  §  795.70(d)(B)(ii)(B),  in  the 
first  line,  "10  i"  should  read  "10  ''". 

11.  On  page  34528.  in  the  right  hand 
column,  in  §  795.70{d)|61(iii)(C),  in  the 
third  line,  ■'Pn(A's7o/A3:or'  should  read 
"PnfA'WA,..)"- 

12.  On  page  34529.  in  the  first  column, 
in  §  795.70[dI(6)(iii](H),  Equation  21. 
"0.258d  '"  should  read  "0.258  d  '"•. 

13.  On  the  same  pagf.  in  the  same 
column,  in  §  795.70(d)(6Kiii)lI),  Equation 
2.3.  ■■2.7d"  should  re^  "2.7  d". 

14.  On  the  same  page,  in  the  second 
column,  in  §  795.70(e)(2)(ii).  in  the 
second  line,  "actino-meter"  should  read 
"actinometer". 

15.  On  the  same  page,  in  the  same 
column,  in  §  795.70(e)(2)(!i)(C).  in  the 
fourth  line,  "pyridine"  was  misspelled. 

16.  On  the  same  page,  in  the  third 
column,  in  §  795.70(el(2)(ii)(G). 
(e)(21(ii)(I).  and  (e)(2)(iil(I).  in  the  second 
line,  "dale"  should  read  "data". 

§799.2475    fCorrectedl 

17.  On  page  34531,  in  the  third  column, 
in  §  799.2475fe)(3)(ii),  the  second  "(/O" 
should  read  "(ii)". 

18.  On  the  same  page,  in  the  same 
column,  in  §  799.2475(eI(4)(i)(A).  in  the 
fourth  line,  after  "oral"  insert  "route". 

BILLIt*G  COOC  1505-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  799 

(OPTS-42064B,  FRL-3431-9' 

Testing  Consent  Orders  on  Amhne  and 
Seven  Substituted  Anihnes 

Corrt^clton 

In  rule  document  88-18727  beginning 
on  page  31804  in  the  issue  of  Friday. 
August  19, 1988,  make  the  following 
corrections: 

1,  On  page  318(J6.  in  the  second 
column,  in  the  27th  line  f^om  the  bottom. 
"3.4-dichloroaniline"  was  misspelled, 

2.  On  page  31807,  in  the  second 
column,  in  the  third  complete  paragraph, 
in  the  20th  line,  "daphnids"  was 
misspelled, 

BILLING  CODE  1505-«i-D 


ENVIRONMENTAL  PKQTECTiGN 
AGENCY 

40  CFR  Part  799 

[OPTS-42054A;  FRL-3431-8] 

Termination  of  Rulemaking  for  Certain 
Chemicals  in  the  Anilines  Category 

Correction 

In  proposed  rule  document  88-18728 
beginning  on  page  31814  in  the  issue  of 
Friday.  August  19. 1988.  make  the 
following  corrections: 

1.  On  page  31815,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  fourth  line  from  the  bottom, 
"dichloroaniline"  was  misspelled. 

2.  On  the  same  page,  in  the  third 
column,  in  table  2,  in  entry  "827-94-1". 
the  chemical  name  should  read  "2.6- 
Dibromo-4-nitroani!ine". 

BUJJNG  CODE  150S4t-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

OPP  :40082,  FRL-3435-11 

State  Registration  of  Pesticides 

In  notice  document  88-19299  beginning 
on  page  33531  in  the  issue  of 
Wednesday,  August  31. 1988.  make  the 
following  corrections: 

1.  On  page  33531,  in  the  first  column, 
the  docket  line  was  inaccurate  and 
should  read  as  it  appears  in  the  heading 
of  this  document. 

2.  On  the  same  page,  in  the  second 
column,  under  Arizona,  in  the  fifth 
paragraph,  in  the  second  line. 

'Chemical"  was  misspelled. 

3.  In  the  same  column,  also  under 
Arizona,  in  the  eighth  paragraph,  in  the 
third  line.  "D-Z-H"  should  read  "D-Z-N", 

4.  On  the  same  page,  in  the  third 
column,  under  Conneclicut.  in  the 
second  paragraph,  the  first  line  should 
read  -EPA  SL\  No.  CT 88  0007-  CT". 

5.  On  page  33532,  in  the  third  column, 
^urder  Oregon,  in  the  first  paragraph,  in 

the  third  line  "Miticide  '  was  misspelled. 

6.  On  page  33533.  in  the  first  column, 
under  Wisconsin,  in  '.he  first  paragraph, 
in  the  third  line.  "Diazinon"  was 
misspelled. 
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7  In  the  same  column,  also  under 
Wisconsin,  in  the  second  paragraph. 
beginning  in  the  fifth  line. 
"chrysoteuchia  topiaha"  was 
misspelled. 

BILLING  CODE   1505-01-0 


Monday 
September  26.   1988 


Part  II 


Environmental 
Protection  Agency 


40  CFR  Parts  35.   124.   141.   143.   144.   145. 
and  146 

Safe  Drinking  Water  Act— National 
Drinking  Water  Regulations,  Underground 
Injection  Control  Regulations;  Indian 
Lands;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  35,  124,  141.  142.  143. 
144,  145.  and  146 

[FRL-3304-21 

Safe  Drinking  Water  Act— Natfonal 

Drinking  Water  Regulations. 
Underground  Injection  Control 
Regulations;  Indian  Lands 

agency:  Environmental  Protection 
Agency  fEPA). 
action:  Final  rule. 

summary:  The  Safe  Drinkinji  Water  Act 
(SDWA)  Amendments  of  ims  (Pub,  L 
99-339)  require  EPA  to  promulgate 
regulations  specifying  those  provisions 
of  the  Act  for  which  it  would  be 
appropridte  to  treat  Indian  Tribes  as 
States.  This  rule  allows  Tribes  to  be 
treated  as  States  for  purposes  of 
administering  a  Public  Water  System  or 
Underground  Injection  Control  program. 
The  rule  establishes  procedures  fur  (a) 
Determining  eligibility  of  Indian  Tribes 
to  apply  for  treatment  as  States;  (b)  if 
found  eligible,  to  apply  for  primary 
enforcement  responsibility  (primacy}  on 
Indian  lands:  and  (c)  to  receive  grants  to 
support  EPA  approved  Public  Water 
System  and  Underground  Injection 
Control  reguUtory  programs,  EPA  in  a 
separate  notice  proposed  rules  for 
administration  of  Wellhead  Protection 
and  Sole  Source  Aquifer  Demonstration 
programs  by  Indian  Tribes  [52  FR  4m2. 
Decembers.  1987). 
EFFECTIVE  DATE:  The  amended 
requirements  contained  in  this  rule 
found  at  40  CFR  ParU  35. 124. 141,  142, 
143,  144.  145.  and  146  will  take  effect 
October  26,  1966.  In  accordance  wi!h  40 
CFR  23.7.  th:s  regulation  shall  be 
considered  final  Agency  action  for  the 
purpose  of  jiidicial  review  at  1:00  p.m. 
eastern  ti.T.e  on  October  11,  1988. 
ADDRESSES:  IHiblic  Comments, 
supporting  documents,  and  the  public 
docket  for  this  rulemaking  are  available 
for  review  during  normal  business  hours 
at  the  Environmental  Protection  Agency, 
Room  HXJ3  EriH\  Tower,  401  M  Street 
SW.,  Wd5hin«'on.  DC  204W. 
FOR  FURTHER  INFORMATION:  Contact  Al 
Hrfvinga,  State  Programs  Division. 
Office  of  Drinking  Water  (WH-550F.}. 
Environmentiil  Protection  Agency,  401  M 
Street  SW..  Washington.  DC.  20400. 
telephone  (202)  382-5555. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Conlents 
I-  Statutory  Authority 
11.  Bdckj^nund 

A,  EPA's  Indian  Policy 

B  Statutory  and  Regulatory  Background 


C  Public  Comments  on  the  Proposal 

III.  Summary  and  Explanation  of  Today's 

Action 

A.  Statutory,  Regulatory,  and  Programmatic 
Framewori( 

1.  Statutory  and  Regulatory  Framework 

2.  Programmatic  Framework 

B.  Treatment  of  Indian  Tnt>es  as  Staiei 
1-  Federal  Recognttion 

2.  "Substantia)  Covernmenlal  Duties  and 
Powers" 

3.  lurisdiction 

4  Tribal  Capability 

5.  Process  for  Fvalualing  Applicationi 

C.  Requirements  for  Primary  Enforcement 
Responsibility 

1.  Tribal  Primacy  Requirements 

2.  Primacy  Requirements  not  Applicable 
to  Tribes 

3  Administrative  Optloni  Avatlable  to 
Tnbes 

4  Primacy  Technical  Assistance 
D  Program  Grams 

1.  Grant  Eligibility 

2.  Reserves  for  Indian  Tribes 

3.  Grant  Matching  Requirements 

4.  Realluraiion  of  Reserve  Funds 

5.  Development  Grant  Time  Frames  and 
Grants 

E-  Other  Issues 

1.  Technical  A.ssiBtance 

2  Alaska  Native  VilliiKtjs 

3  Tru.it  Responsibility 

IV.  Other  Regulatory  Requirements 

A.  Complisnce  With  Executive  Order  12291 
B-  Paperwork  Reduction  Act 
C  Regulatory  Flexibility  Act 
List  of  Subiects  in  40  CFR  Parts  35.  1Z4.  141. 
142.  143.  144.  145.  and  146 

I.  Statutory  Authority 

The  lune  19. 1986  amendments  to  the 
Safe  Drinking  Water  Act  (42  U.S.C.  300f 
et  seq.)  added  a  new  section  1451 
entitled  "Indian  Tribes."  The 
amendments  authorize  EPA  to  treat 
Indian  Tribes  as  States,  delegate 
primary  enforcement  responsibility  for 
the  Public  Water  System  (PWS)  and 
Underground  Injection  Control  (UIC) 
programs,  and  provide  grant  and 
contract  assistance  to  Indian  Tribes 
where  appropriate.  The  amendments 
require  EPA  to  promulgate  regulations 
by  December  19. 1987.  specifying  those 
provisions  of  the  Act  wliere  it  is 
appropriate  to  treat  an  Indian  Tribe  as  a 
State. 

Section  1451  of  the  Safe  Drinking 
Water  Act  establishes  certain  criteria  an 
Indian  Tribe  must  meet  before  treatment 
as  a  Slate  is  authorized:  (1)  "The  Indian 
Tnbe  is  recognized  by  the  Secretary  of 
the  Interior  and  has  a  governing  body 
carrying  out  substantial  governmental 
duties  and  powers;"  (2)  "the  functions  to 
be  exercised  by  the  Indian  Tribe  are 
within  the  area  of  the  Tribal 
Government's  jurisdiction;"  and  (3)  "the 
Indian  Tribe  is  reasonably  expected  to 
be  capable,  in  the  Administrator's 
judgment,  of  carrying  out  the  functions 
to  be  exercised  in  a  manner  consiBtenl 


with  the  terms  and  purposes 
of  *  *  '  [the  Act]  and  of  all  applicable 
regulations."  The  amendments  stale  that 
Indian  Tribes  "may  not  assume  or 
maintain  primary  enforcement 
responsibility  in  a  manner  less 
protective  of  the  public  health  than  such 
responsibility  may  be  assumed  or 
maintained  by  a  Stete".  However,  an 
Indian  Tribe  "shall  not  be  required  to 
exercise  criminal  enforcement 
jurisdiction  for  purposes  of  complying 
with"  the  requirements  for  primary 
enforcement  responsibility. 

Because  funds  are  limited  and  will  be 
allocated  on  the  basis  of  the  Tribe's 
workload  many  Indian  Tribes  may 
decide  it  is  not  cost-effective  or 
otherwise  beneficial  to  apply  for 
primary  enforcement  authority.  For 
these  Tribes,  and  Tribes  otherwise 
deemed  not  eligible  for  "treatment  as  a 
State",  the  EPA's  Regional  Offincs  will 
continue  to  regulate  public  water 
systems  and  injection  welts  on  their 
reservations.  This  issue  is  discussed 
more  fully  m  Section  UI  (E)(1). 

II,  Bacl^ ground 

A.  EPA 's  indian  Policy 

This  rule  is  consistent  with  Federal 
policy  statements  regarding  Indian 
Tribes.  On  January  24, 19B3.  President 
Reagan  signed  a  Federal  Indian  Policy 
Statement  providing  for  treatment  of 
Tribal  governments  on  a  government-to- 
govemment  basis  and  supporting  the 
principle  of  self-determination  and  local 
decision-making  by  Indian  Tribes.  The 
EPA  responded  to  the  President's 
statement  by  dbveloping  a  discussion 
paper  entitled  "Administration  of 
Environmental  Programs  on  Indian 
Lands"  in  (uly  1983  and  subsequently 
adopted  the  EPA  Indian  Policy 
Statement  and  Implementation 
Guidance  in  November  19B4. 

The  EPA's  policy  is  "to  give  special 
consideration  to  Tribal  interests  in 
making  Agency  policy  and  to  ensure  the 
close  involvement  of  Tribal  governments 
in  making  decisions  and  managing  the 
environmental  programs  affecting 
reservation  lands. '  In  practice.  EPA's 
policy  18  to  work  directly  with  Tribal 
governments  as  independent  authorities 
for  reservation  affairs  and  not  as 
political  subdivisions  of  Slates. 

B.  Statutory  and  Rifii/latory  Background 

The  Safe  Drinking  Water  Act  was 
adopted  on  December  16. 1974  (Pub.  L 
93-523)  and  am«nd*:'d  in  1977  (Pub.  L 
95-190).  1979  [Pub.  L.  96-63).  1980  (Pub. 
L  96-502).  and  1HH6  (Pub.  L.  99-339).  The 
statute  was  enacted  to  protect  the 
quality  of  drinking  water  supplies 
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throughout  the  United  Stales  by 
establishing  four  major  programs:  Public 
Water  System.  Underground  Injection 
Control.  Wellhead  Protection,  and  Sole 
Source  Aquifer  Demonstration 
programs.  The  Public  Water  System 
program  establishes  drinking  water 
quality  standards:  the  Underground 
Injection  Control  program  protects 
groundwater  by  regulating  the  injection 
of  fluids  into  the  ground;  the  Wellhead 
Protection  program  is  designed  to 
protect  aquifers  from  contamination 
through  controls  of  the  area  around 
public  water  supply  wells;  and  the  Sole 
Source  Aquifer  Demonstration  program 
is  designed  to  protect  "critical  aquifer 
protection  areas"  within  aquifers 
designated  as  "sole  source  aquifers" 

The  Safe  Drinking  Water  Act  allows 
SttJtes  to  assume  primary  enforcement 
responsibility  (primacy)  to  administer 
Public  Water  System  and  Underground 
Injection  Control  programs.  The  Safe 
Drinking  Water  Act  also  authorizes  EPA 
to  support  Public  Water  System  and 
Underground  Injection  Control  programs 
by  providing  financial  and  technical 
assistance  to  develop  and  administer 
ihes^^^ams.  Currently,  EPA 
administers  the  Public  Water  System 
and  Underground  Injection  Control 
programs  on  Indian  lands.  However,  the 
1986  Safe  Drinking  Water  Act 
Amendments  change  the  relative  roles 
and  responsibilities  of  Indian  Tribes  and 
the  EPA  by  enabling  Indian  Tribes  to 
apply  to  EPA  for  "treatment  as  a  State" 
and,  if  approved,  subsequently  to  apply 
for  primary  enforcement  responsibility 
for  the  Public  Water  System  and 
Underground  Injection  Control 
programs. 

The  EPA  formed  a  workgroup  in 
August  1986  to  draft  regulations  that 
would  implement  the  Safe  Drinking 
Water  Act  Amendments  pertaining  to 
Indian  Tribes.  In  October  1986.  the 
workgroup  circulated  draft  material  to 
all  Indian  Tribes  and  States  for 
comment.  On  July  27, 1987,  EPA 
proposed  at  52  FR  28112  to  amend  the 
National  Drinking  Water  regulations 
found  at  40  CFR  Parts  141. 142.  and  143; 
the  Underground  Injection  Control 
regulations  found  at  40  CFR  Parts  144. 
145.  and  146;  the  Public  Water  System 
and  Underground  Water  Source 
Protection  Grant  regulations  found  at  40 
CFR  Part  35;  and  EPA's  generic 
permitting  procedures  at  40  CFR  Part 
124.  These  regulations  will  enable 
Indian  Tribes  to  be  treated  as  States  and 
enable  Tribes  meeting  the  "treatment  as 
a  State  '  criteria  to  apply  for  primary 
enforcement  responsibility  and  financial 
assistance  for  the  Public  Water  System 


and  Underground  Injection  Control 
programs. 

Copies  or  the  proposed  regulations 
were  sent  to  each  Federally  recognized 
Alaska  Native  Village  and  Indian  Tribe 
prior  to  publication  in  the  Federal 
Register  to  enable  Indian  Tribes  and 
Alaska  Native  Villages  additional  time 
to  comment  on  the  proposed  rule.  The 
following  final  rule  reflects  the 
comments  on  the  July  27. 1987  proposal 
and  the  Agency's  response. 

C.  Public  Comments  on  the  Prcjposat 

The  EPA  requested  comments  on  all 
aspects  of  the  July  27  proposal.  A 
summary  of  the  major  comments  and  the 


be  treated  as  municipalities  with 
Federal  regulatory  oversight. 

States  and  eligible  Indian  Tribes  may 
apply  for  primary  enforcement  authority 
for  a  Public  Water  System  program 
under  section  1413  of  the  Safe  Dnnking 
Water  Act;  a  Class  1. 11.  Ul.  IV.  and  V 
Underground  Injection  Control  program 
under  section  1422  of  the  Act;  and  a 
Class  I.  III.  fV.  and  V  Underground 
Injeclion  Control  program  under  section 
1422  and/or  a  Class  II  Underground 
Injection  Control  program  under  section 
1425  of  the  Act  States  and  Indian  Tribes 
treated  as  States  may  also  apply  to 
receive  technical  and/or  financial 
assistance  for  primary  enforcement 


Agency's  response  to  the  issues  raised     \  responsibility  under  section  1443  of  the 
are  presented  in  the  following  section.       /  Act.  The  EPA  discusses  later  in  this 
The  Agency's  detailed  response  to  the  ^   notice  how  specific  provisions  of 
comments  received  are  presented  in  ihp       sections  1442, 1443,  and  1444  affect 
document  "Response  to  Comments     /         Indian  Tribes. 
Received  on  the  Proposed  Indian  With  respect  to  the  Uijaerground 

Primary  Enforcement  Responsibility  Injection  Control  program.  EPA  would 

Requirements  of  July  27. 1987,"  which  is    ,  tike  to  clarify  that  eligible  Indian  Tribes 

^K  can  apply  for  primacy  for  the  Class  II 
program  under  section  1425  of  the  Act 


available  in  the  public  docket  for  this 
rulemaking. 

The  EPA  received  38  written 
comments  on  the  proposed  rule.  Twenty- 
two  written  comments  were  received 
representing  the  views  of  32  Indian 
Tribes  and  Alaska  Native  Villages,  nine 
written  comments  were  received  from 
Stales  or  Federal  Agencies,  five  written 
comments  were  received  from  public  or 
professional  organizations,  and  two 
written  commenta  were  received  from 
private  industry.^ 

The  EPA  held  three  public  hearings  on 
the  proposed  rule«Vugust  17. 1967  in 
Washington.  DC;  August  25. 1987  in 
Spokane.  Washington;  and  September  3. 
1987  in  Denver.  Colorado.  Fourteen 
individuals  representing  eleven  Indian 
Tribes,  one  professional  organization, 
one  industry,  and  one  private  individual 
made  oral  statements  at  the<public^ 
hearings. 

III.  Summary  and  Explanation  of 
Today's  Action 

A.  Statutory,  Regulatory  and 
Programmatic  Framework 

1.  Statutory  and  Regulatory  Framework 

Under  the  existing  Safe  Drinking 
Water  Act  requirements.  Indian  Tribes    \ 
are  currently  treated  as 
"municipalities."  Today's  rule 
implements  section  1451  of  the  Safe 
Drinking  Water  Act  which  authorizes 
EPA  to  treat  an  Indian  Tribe  as  a  State  if 
the  Indian  Tribe  meets  the  eligibility 
criteria.  Once  eligible,  the  Indian  Tribe 
may  apply  for  primacy  under  sections 
1413. 1422,  and  1425  of  the  Act.  The 
statute  provides  that  Indian  Tribes 
which  do  not  meet  the  criteria  will  still 


separately  from  primacy  for  the  Class  I, 
UI.  IV.  and  V  program.  However,  an 
Indian  Tribe  would  only  need  to  apply 
for  "treatment  as  a  State  "  once  for  the 
Underground  Injection  Control  programs 
since  an  EPA  determination  of 
"treatment  as  a  State"  will  cover  both 
the  1422  and  the  1425  programs. 

A  Tribe  must  show  the  appropriate 
jurisdiction  and  capability  and 
otherwise  qualify  for  treatment  as  a 
State  in  order  to  subsequently  apply  for 
Public  Water  System  and  Underground 
Injection  Control  grants  and  primacy. 
For  example,  if  the  Tnbe  is  designated 
for  "treatment  as  a  Stale"  for  the  Public 
Water  System  program,  the  Tribe  would 
then  be  treated  as  a  Slate  for  only  those 
provisions  of  the  Act  and  EPA 
regulations  relating  to  the  Public  Water 
Svstem  program  (e.^..  SDWA  sections 
1412. 1413, 1414. 1415. 1416. 144»(a)).  The 
Tribe  would  not  be  eligible  to 
participate  in  other  programs  or  grants 
contained  in  the  Act  until  EPA  approved 
the  corresponding  separate  application 
for  "treatment  as  a  Slate."  For  programs 
authorized  by  the  Safe  Drinking  Water 
Ad.  EPA  intends  to  approve  Indian 
Tribes  for  "treatment  as  a  State"  on  a 
program-by-program  basis.  As  is  the 
case  for  Stales,  an  Indian  Tnbe  must 
have  its  own  legal  authorities  to 
administer  a  program  under  the  Safe 
Drinking  Water  Act;  EPA  cannot 
delegate  its  own  authority. 

The  EPA  received  several  comments 
suggestmg  that  EPA  should  require 
Indian  Tribes  to  apply  once  for 
"treatment  as  a  Slate"  for  all  EPA  wa'.er 
programs.  The  Agency  finds  that  this 
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comment  has  merit.  When  all 
regulations  under  the  Safe  Drinking 
Water  and  Clean  Water  Acts  stipulating 
how  Tribes  shall  be  treated  as  States 
are  final,  the  Agency  will  develop 
procedures  to  implemenl  a  sinKle 
application  pnicedure.  Most 
qualifications  are  of  a  general  nature 
and  need  only  be  provided  when  a  Tribe 
first  applies  for  "treatment  as  a  Stale" 
under  the  Safe  Drinking  Water  or  the 
Clean  Water  Acta.  However,  the  Agency 
believes  that  even  with  a  streamlined 
application  procedure,  some 
qualifications  such  as  &§  14Z76(c). 
142.56{d|16).  145.76(c).  and  U5^S6(d)(a) 
will  need  to  be  demonstrated  for  each 
program.  For  example,  an  Indian  Tribe 
may  possess  the  requisite  junsdicEion  to 
regulate  public  water  systems  on  certain 
land-i  but  lack  the  authority  to  regulate 
underground  injeclion  wells  on  these 
lands.  Consequently,  the  Agency  has 
revised  the  final  rule  to  enable  Indian 
Tribes  which  have  pre\iously  been 
designated  as  a  State  to  p^ov^de  only 
that  informatjon  which  is  unique  lo  the 
Public  Water  System  or  Underground 
Injection  Control  programs  (§5  14276(f) 
andl45.56(f)J. 

2.  Programmatic  Framework 

Today's  rule  establishes  a  three-step 
process  for  an  Indian  Tribe  to  assume 
primary  enforcement  responsibilty  for 
the  Public  Water  System  and 
Underground  Injection  Control 
programs.  The  first  step  is  to  receive 
designation  for  "treatment  as  a  State." 

The  four  criteria  an  Indian  Tribe  must 
meet  for  "State"  designation  for  the 
Public  Water  System  and  Underground 
InjecMon  Control  programs  are  set  forth 
in  40  CFR  142.72  and  145  52  respectively. 

After  receivina    State  '  (ifsiunalion  for 
a  program,  a  Tribe  is  then  eligible  to 
apply  f'lr  a  grant  to  develop  the  program 
{the  second  step)  and  pnmacy  (the  third 
step)  F.PA  anticipates  ihiit  typically 
Indian  Tnbes  will  apply  for  a 
development  grant  before  applying  for 
pnmacy.  Furthermore.  EPA  expects  that 
most  Indian  Tribes  will  need  the  full 
three  and/or  four  years  (this  issue  is 
discussed  more  fully  in  section  111  (D)(5)) 
(o  develop  the  corresponding  public 
Water  System  and  Underground 
Injectioa  Control  programs. 
Consequently.  EPA  anticipates  that 
applications  for  pnmary  enforcement 
responsiblhty  would  not  occur  until  near 
the  end  of  the  program  development 
process. 

Before  a  Tribe  can  receive  a 
development  grant,  the  Tribe  must 
submit  a  development  plan  for  EPA 
approval.  This  plan  must  outlme  in 
detail  what  activities  the  Tribe  will 
undertake  to  obtain  pnmacy,  how  the 


Tribe  will  carry  out  thene  activities,  and 
the  specific  lime  frame  in  which  the 
Tribe  will  accomplish  these  activiiies 
The  EPA  will  on  an  aunual  basis 
evaluate  Tribal  adherence  lo  the 
development  plan.  The  Regional 
Administrator  will  not  give  a 
continuation  award  to  any  Tribe  unless 
it  demonstrates  reasonable  progress 
towards  assuming  primary  enforcement 
responsibility  within  the  three  year  or 
four  year  period. 

Approximately  six  to  twelve  months 
before  completion  of  the  program 
development  process.  Tribes  would 
formally  apply  to  EPA  for  primacy.  If  the 
Tribe  has  followed  the  development 
plan,  it  ty'ptcally  would  meet  the 
programmatic  requirements  as  well  as 
possess  the  necessary  administrative 
and  techiucal  capability  to  assume 
primacy.  Excepting  the  "treatment  as  a 
State"  designation,  the  process  outlined 
above  is  similar  to  the  process  States 
currently  use  to  obtain  primacy. 
However,  as  discussed  later  in  this 
notice.  Indian  Tribes  are  afforded  longer 
development  times  than  States  in  order 
to  gain  the  necessary  expertise  to 
assume  primacy. 

B.  Treatment  of  Indian  Tribes  as  States 

This  rule  creates  procedures  for 
Indian  Tnbes  to  apply  to  EPA  for 
"treatment  as  a  State."  After  "State" 
designation.  Tritws  are  subsequently 
eligible  to  apply  for  financial  assistance 
and  primacy  for  the  Public  Water 
System  and  I'nderground  Injection 
Control  programs.  This  rule  creates 
procedures  se!  forth  in  a  new  Subpart  H 
under  Part  142  fNatlona!  Primary 
Drinking  Water  Regulations 
Implementation),  and  a  new  Subparl  E 
undw  Part  14S  (Stale  UIC  Program 
Requirement),  each  titled:  Treatment  of 
Indian  Tribes  as  States  "  Subparts  H 
and  E  establish  criteria  Indian  Tribes 
must  meet  for  "treatment  as  a  State". 
list  the  information  the  Tnbe  must 
provide  in  its  application  to  EPA.  and 
provide  a  procedure  for  EPA  to  formally 
review  applications  for  "treatment  as  a 
State."  The  requirements  a  Tribe  must 
meet  under  Subparts  H  and  E  are 
identical. 

Under  this  rule,  a  Tribe  is  eligible  for 
treatment  as  a  State  if  it  meets  the  four 
criteria  listed  m  SS  142.72  and  145.52. 
The  four  eligibility  cnleria  are:  (1 )  The 
Indian  Tribe  must  be  recognized  by  the 
Secretary  of  the  Interior.  (2)  the  Indian 
Tnbe  must  have  a  governing  body 
carrying  out  sutislantial  governmental 
duties  and  powers  over  a  defined  area; 
(3J  the  Tribe  must  demonstrate  that  the 
public  water  systems  and/or 
underground  injection  wells  it  will 
regulate  are  within  the  area  of  its 


jurisdictutn;  and  (4)  the  Tribe  must 
demonstrate  that  it  is  "reasonably 
expected  to  be  capable"  of 
administt^ring  (in  a  marmer  consistent 
with  the  terms  and  purposes  of  the  Act 
and  all  appUcable  regulations)  an 
effective  Public  Water  System  and/or 
Underground  Injection  Control  program 

The  EPA'i  review  of  the  commenls 
-revealed  general  support  for  Ihe 
proposed  approach  lo  treating  Tribes  bb 
States.  However,  the  support  was 
qualified  by  the  view  that  some  criteria 
for  "treatment  as  a  State'  were  too 
demanding.  One  of  the  commentcra 
argued  that  the  criteria  in  Parts  142  and 
145  should  be  eliminated  tiince  there  is 
no  statutory  basis  for  the  requ.remeni 
thai  Tribes  must  go  through  a 
"prequalification"  process  that  was  nut 
required  of  States.  However,  set.tion 
1451(a)  of  the  Act  clearly  specifies  that 
the  Agency  is  authorized  to  treat  Tribes 
as  States  and  subsequently  to  award 
grants  and  delegate  primacy  only  to 
those  Tribes  which  meet  the  criteria  for 
"treatment  as  a  State"  set  forth  in 
section  1451(hJ.  The  Agency  must  ensure 
that  a  Tribe  meets  the  statutory  criteria 
in  section  1451(b)ll)  before  it  is 
empowered  to  treat  the  Tribe  as  a  State 
under  the  Act 

Another  commenter  stated  that  the 
statutory  criteria  contained  in  section 
1451(b)(ll  of  the  Safe  Drinking  Water 
Act  are  'boiler  plate."  The  commenter 
stated  that  the  language  of  1451(b)(1) 
was  -  •   *  '  simply  to  reafBrm  that 
Tnbal  primacy  programs  would  be  no 
Ifcss  rigorous  than  the  States."  This  view 
is  based  upon  the  commenter's  reading 
of  the  legislative  history  and  discussion 
with  "individuals  involved"  in  the 
development  of  the  1986  Amendments. 
The  Agency  cannot  presume  that  such 
statutory  language  is  superfluous.  The 
Agency  finds  nothing  in  Ihe  legislative 
history  to  support  this  interpretation  of 
section  14SIfb)(l),  Moreover,  if  this  view 
were  correct,  there  would  have  been  no 
need  to  stale  in  section  1451(b)(2)  that 
"Indian  Tribes  |may  not)  assume  or 
maintain  pnmary  enforcement 
responsibility  in  a  manner  less 
protective  of  the  public  health  than  such 
responsibility  may  be  assumed  or 
maintained  by  a  State." 

1.  Federal  Recognition 

With  respect  to  Federal  recognition  as 
an  Indian  Tribe,  the  Secretary  of  the 
Interior  periodically  publishes  a  list  of 
Federally  recognized  Tribes.  If  the 
appbcant  appears  on  this  hst  it  need 
only  state  that  this  is  so.  If  the  Tribal 
name  does  not  appear  on  this  list 
because  the  list  has  not  been  updated. 
Ihe  Tribe  r^n  still  provide  appropnate 
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documentdlion  to  EPA  verifying  that  it  is 
Federally  recognized. 

2.  "Substantial  Governmental  Duties 
and  Powers" 

The  second  criterion  tliat  a  Tribe  must 
satisfy  to  be  treated  as  a  Stale  is  that 
the  Tribe  has  a  governing  body  which  is 
"carrying  out  substantial  governmental 
duties  and  powers."  The  Agency 
received  several  comments  on  this  issue. 
A  number  of  the  commenters  suggested 
that  most  Indian  Tribes*will  be  abh?  to 
meet  this  criterion  because  most  Tnbal 
governments  do,  in  fact  carry  out 
substantial  governmental  duties  and 
powers. 

One  of  the  commenters  stated  that  the 
phrase  'carrying  out  substantial 
governmental  duties  and  powers"  was 
only  designed  to  "limit  eligibility  to 
those  Tribes  that  are  Federally- 
recognized"  and  that  "(f]ew  if  any 
Tribes  do  not  carry  out  substantial 
governmental  duties  and  functions."  The 
same  commenter  stated  that  if  more  is 
required  than  establishing  that  the 
Indian  Tribe  is  Federally  recognized, 
then  the  regulations  should  establish  a 
presumption  that  a  "federally- 
recognized"  Tribe  does  cany  out 
"substantial  goverrunentat  duties  and 
functions."  The  Agcncv  cannot  presume 
that  the  statutory  phrAe  "carrying  out 
substantial  governmental  duties  and 
powers"  is  superfluous.  If  the  terms 
"Federally  recognized  "  and  "carrying 
out  substantial  governmental  duties  and 
powers"  are  synonymous,  then  the  latter 
phrase  would  necessarily  be  redundant 

The  Agency  does  not  find  any 
e\  idence  in  the  legislative  historj'  that 
the  only  purpose  of  this  language  was  to 
limit  the  eligibility  determination  to  the 
issue  of  whether  a  Tribe  was  Federally 
recognized.  Moreover,  the  essential 
significance  of  Federal  recognition  is 
that  a  given  recognized  Tribe  is  eligible 
to  receive  services  and  participate  in 
programs  which  are  available  only  to 
Indians  because  of  their  status  as 
Indians.  Although  Federal  recognition 
may  imply  that  the  Tribe  has  some  form 
of  governmental  structure  {i.e.,  has  some 
iilenlily  as  a  governmental  entity),  this 
does  not  automalicaDy  mean  that  a 
p.irticular  applicant  which  is  a  Federally 
recognized  Tribe  is.  in  fact,  currently 
"carrying  out  substantial  governmental 
duties  and  powers." 

The  same  commenter  stated  that  the 
Agency's  use  of  the  Indian 
Governmental  Tax  Status  Act  (Pub.  I.. 
97-473)  in  the  discussion  of  this 
requirement  accompanying  the  proposed 
rule  (52  FR  28113)  was  inappropriate. 
The  commenter  stated  that  the  Internal 
Revenue  Service  (IRS)  has  presumed 
that  Federally  recognized  Tribes  carry 


out  "essential  governmental  functions" 
(the  language  in  the  Tax  Status  Act). 
and  thus  IRS  has  established  a 
"conclusive  presumption"  that  a 
Federally  recognized  Tribe  does,  in  fact, 
carry  out  "essential  governmental 
functions." 

Mhe  EPA  made  reference  to  the  Tax 
Status  Act  because  of  IRS's 
interpretation  of  the  phrase  "substantial 
governmental  functions";  the  IRS 
regulations  state  that  the  police  power. 
the  power  to  tax.  and  the  power  of 
eminent  domain  are  the  usual  types  of 
basic  governmental  functions  performed 
by  sovereigns.  In  constniing  the  term 
"carrying  out  substantial  governmental 
duties  and  powers"  in  Section  145ltb)(l) 
of  Ihe  Safe  Drinking  Water  Act.  EPA  is 
not  bound  by  the  decision  of  IRS  to 
presume  that  Federally  recognized 
Tribes  carry  out  "essential 
governmental  functions",  especially 
since  the  purposes  of  the  two  statutes 
are  different. 

The  Agency  believes  that  this  second 
criterion  will  not  pose  a  barrier  to 
treatment  of  Tribes  as  States.  Based  on 
the  comments  received,  the  Agency 
believes  that  most  Tribes  will  be  able  to 
meet  this  requirement  with  relative  ease. 
The  Agency  recognizes  that  in  general. 
Federally  recognized  Tribes  do  carry  out 
"substantial  governmental  duties  and 
powers."  However,  the  Agency  has  a 
statutory  obligation  to  make  this 
determination  on  a  case-by-case  basis. 
Therefore,  the  Agency  does  not  believe 
that  it  is  appropriate  to  create  a 
presumption  (whether  conclusive  or 
rebuttable  in  nature)  that  all  Federally 
recognized  Tribes  are  "carrying  out 
substantial  governmental  duties  and 
powers." 

The  comments  expressed  the  general 
view  that  the  proposed  requirements  for 
submission  of  documentation  {e.g.. 
Tribal  constitutions,  codes,  etc.)  would 
be  unduly  burdensome  and  unnecessary. 
Based  on  the  comments  received,  the 
Agency  is  relaxing  the  proposed  rule  so 
as  not  to  require  such  documentation 
initially.  Rather,  the  Agency  will  require 
a  narrative  statement:  (1)  Describing  the 
form  of  Tribal  government:  (2) 
describing  the  types  of  substantial 
governmental  functions  currently 
performed;  and  (3)  identi^ing  the  source 
of  the  authority  lo  perform  these 
functions  (e.g..  Tribal  constitutions, 
codes,  etc.).  The  Agency  is.  however, 
continuing  lo  require  documentation  to 
support  the  Tribe's  claim  of  jurisdiction. 
Additionally,  the  Agency  is  reser\'ing 
the  right  to  request  supplemental 
information  as  it  may  deem  necessarjv 

Finally,  one  commenter  inquired  as  to 
whether  an  applicant  must  be  exercising 
each  of  the  types  of  substantial 


governmental  functions  listed  m 
§  142.76(bl(1)  and  §  145.52(b)(ll  [I.e.. 
police  powers  affecting  the  health, 
safety  and  welfare,  taxation,  and  power 
of  eminent  domain)  lo  meet  this 
criterion.  The  Agency  merely  intended 
the  listed  types  of  functions  as 
examples.  It  is  not  necessary  that  an 
applicant  be  currently  performing  each 
such  function  to  qualify  for  "treatment 
as  a  State." 

3.  Jurisdiction 

The  third  requirement  a  Tribe  must 
meet  for  "treatment  as  a  State'  is  that 
the  functions  to  be  exercised  by  the 
Tribe  must  be  within  the  "area  of  the 
Tnbal  Government's  iurisdiction."  EPA 
interprets  this  statutory'  language  lo 
mean  that  Ihe  Tribal  government  must 
have  both  the  subject  matter  and 
geographical  jurisdiction  necessary  to 
administer  a  Public  Water  System  and/ 
or  Underground  Injection  Control 
program. 

A  number  of  commenters  urged  that 
Ihe  Agency  should  automatically 
assume  (or  establish  a  rebuttable 
presumption  to  the  effect)  that  a  Tribal 
government  has  the  necessary 
jurisdiction  to  administer  and  enforce 
either  the  Public  Water  System  program 
or  the  Underground  Injection  Control 
program  within  the  exterior  boundaries 
of  the  particular  Tribe's  rcser\  ation.  The 
concern  of  the  commenters  appears  to 
have  been  two-fold.  First  many 
commenters  expressed  the  view  that 
Tribes  should  not  face  the  burden  of 
proving  their  junsdiction.  i.e..  that  they 
should  receive  the  same  general 
recognition  of  sovereign  authority  that 
EPA  accords  Stales  when  reviewing 
applications  for  primacy.  A  related,  but 
different  concern  is  that  EPA  should  not 
establish  a  process  for  resolving 
jurisdictional  disputes  that  allows  States 
to  impede  Tribal  assertions  of 
jurisdiction  over  reservation  lands.  This 
second  concern  is  addressed  in  Section 
ni(B)(5)  of  this  preamble. 

The  Agency  recognizes  that  there  is 
substantial  support  for  the  general 
proposition  that  a  Tribal  government 
has  jurisdiction  to  administer  a  Public 
Water  System  and/or  Underground 
Injection  Control  program  within  the 
exterior  boundaries  of  the  Tribe's 
reservation.  The  Agency  does  not 
believe,  however,  that  it  is  appropriate 
to  establish  a  rebuttable  presumption 
concerning  Tribal  governmental 
jurisdiction  on  reservation  lands.  EPA  is 
under  a  duty  to  ensure  that  all  public 
water  systems  and  underground 
injection  control  activities  are  being 
regulated  by  EPA,  the  Tribes,  or  Slates. 
Just  as  when  EPA  considers  an 
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applif.aiion  for  Slate  pnmdcy,  EPA  must 
not  delegate  enforcement  responsibility 
to  a  Tribe  unless  the  Tribe  can 

adequately  show  it  possesses  the 
requisite  jurisdiction.  Eiitahlishment  of  a 
presumption  regarding  Tnbal 
jurisdiction  would  not  be  protective  of 
human  health  and  the  environment  since 
Tnba!  authority  may,  m  some  instances. 
be  in  question. 

The  mapproprialeness  of  establishing 
a  presumption  is  exemplified  by  the 
comments  of  the  Penobscot  Tribe  of 
Maiae  requesting  that  EPA  promulgate 
special  regulations  to  enable  the 
Penobscot  Tribe  to  be  treated  as  a  State 
for  purposes  of  both  the  Public  Water 
System  and  Underground  Injection 
Control  programs.  This  request  is  based 
on  the  fact  that  under  the  terms  of  the 
Maine  Indian  Land  Claims  Settlement 
Act  of  1980  125  L'.S.C.  1?21  etseq.]  and 
the  Maine  Implementation  Act  (30  Me. 
Rev.  Stat.  Ann  section  670  ef  se*?  (1979. 
as  amended  1981))  the  State  has  limited, 
but  no!  clearly  defined,  regulatory 
junsdiction  over  the  lands  within  the 
exterior  boundanes  of  the  Tnbe's 
reservation  presumably,  the  other  two 
Federally  recognized  Tribes  which  were 
parties  lo  the  Maine  Settlement  Act,  the 
Passamaquoddy  Tribe  and  the  Houllon 
Band  of  .Maliseet  Indians,  are  subject  lo 
the  same  jurisdictional  infirmity.  In 
addition,  different  jurisdictional 
problems  may  arise  with  respect  to 
complex  ownerships  potentially 
mvolvmg  Federal.  State,  and  Tribal 
jurisdiction  withm  so-called 
"checkerboard  areas"  [i  e..  fee  lands 
owned  by  non-Indians  or  non-Indian 
entities  interspersed  with  Indian  owned 
lands  within  the  exterior  boundaries  of 
reservations) 

The  request  that  a  given  Tribe 
establish  its  jurisdiction  for  either  a 
Public  Water  System  program  or  an 
Underground  Injection  Control  program 
is  not  meant  to  be  a  barrier  or  deterrent 
to  that  Tnbe's  attainment  of  pnmacy. 
Rather,  it  reflects  the  need  to  identify  at 
an  early  date  the  presence  or  absence  of 
a  key  element  to  effective 
administration  of  either  program.  The 
EPA  recognizes  its  statutory 
responsibility  not  to  delegate 
enforcement  authority  to  a  Tribe  unless 
the  Tribal  government  possesses  the 
necessary  regulatory  authority, 
Therefore,  EPA  beUeves  that  it  would  be 
inappropriate  to  develop  special 
procedures  to  allow  Tribes  which  do  not 
meet  the  statutory  criteria  under  section 
1451fa)  nonetheless  to  be  treated  as  a 
State  as  requested  by  the  Penobscot 
Tnbe  Furthermore.  EPA  believes  it 
lacks  the  statutory  authority  to  make 
funds  available  under  section  1443  to 


Tnbes  which  do  not  qudUfy  for 
"treatment  as  a  State",  as  further 
requested  by  the  Penobscot  Tribe. 

Several  commenlers  suggested  that 
for  jurisdictional  determinations  the 
Agency  should  include  a  definition  of 
"Indian  lands"  in  the  regulations  which 
equates  Indian  lands  with  "Indian 
Country."  The  pertinent  text  of  18  USC. 
1151  is  as  follows: 

'   *   •  the  lerra  '"Indidn  CounU^",  as  used 
in  this  chapter,  nieani  (a)  all  land  within  the 
limitB  of  any  Indian  reservahon  under  the 
juriiidicliun  of  the  United  States  Government, 
notwithstanding  the  issuance  of  any  patent, 
and  including  nghta-of-way  running  through 
the  reseVvalion,  [h)  all  dependent  Indian 
communities  witfijn  the  bordprs  of  the  United 
Stales  whether  within  ihe  original  or 
subsequently  acquired  territory  thereof  .ind 
whether  withm  or  without  the  limits  of  a 
state,  and  (c)  all  Indian  allotments,  the  Indian 
titles  to  which  have  not  been  extinguished, 
including  rights-of-way  running  through  the 
same. 

One  of  the  commenters  noted  further 
that  the  draft  Underground  Injection 
Control  Direct  Implementation 
Regulations  (52  FR  176&4)  proposed  to 
adopt  the  18  U.S.C.  1151  dennition  and 
that,  to  be  consistent,  it  should  also  be 
used  in  these  regulations. 

The  EPA's  recognition  that  there  is 
substantial  support  for  the  general 
proposition  thai  a  Tribal  govemmenl 
has  jurisdiction  to  administer  a  Public 
Water  System  and/or  an  LTnderground 
Injection  Control  progrem  within  the 
extenor  boundanes  of  a  Tribe's 
reservation  does  not  require  the  Agency 
to  adopt  a  definition  of  "Indian  lands" 
which  equates  this  term  with  the  term 
"Indian  Country," 

The  adoption  of  the  "Indian  Country" 
definition  within  the  Underground 
Injection  Control  Direct  Implementation 
draft  regulations  reflects  EPA's  basic 
concern  with  ensuring  that  all 
underground  injection  activities  on  all 
lands,  including  Indian  lands,  are 
regulated.  By  contrast,  the  basic  concern 
addressed  by  these  regulations  is  to 
allow  an  eligible  Indian  Tribe  to 
regulate  public  water  systems  and 
underground  injection  activities  located 
only  on  those  lands  over  which  the 
Tribe  adequately  demonstrates  its 
jurisdiction.  In  short,  the  underlying 
concern  addressed  by  these  regulations 
is  not  as  broad  as  the  basic  concern 
addressed  by  the  Underground  Injection 
Control  Direct  Implementation  proposed 
regulations  of  May  11.  1987. 

Furthermore,  EPA  believes  thai 
adoption  of  the  proposed  definition  of 
"Indian  Country"  would  tend  lo 
generate  additional  jurisdictional 
disputes.  This  is  because  the  term 
"Indian  Country"  encompasses  areas 


v\hich  are  "dependent  Indian 
communities."  The  issue  of  whether  a 
particular  area  constitutes  a  "dependent 
Indian  community"  is  inherently 
complex:  what  constitutes  the  proper 
resolution  of  this  issue  will  be  the 
subject  of  sharply  divergent,  views 
among  the  affected  govemmental 
entities.  To  effectively  increase  the 
number  of  potentially  disputed  areas 
would  not  be  in  the  best  interest  of  (he 
public  health.  Also,  regulated  entities 
carrying  on  activities  within  disputed 
areas  would  be  presented  with 
uncertainty  as  to  whether  a  particular 
Indian  Tribe  or  another  govemmental 
entity  was  the  proper  regulatory 
authority. 

Finally,  the  comments  received  from 
Indian  Tribes  indicate  a  basic  concern 
with  obtaining  authority  to  administer 
Public  Water  System  and  Underground 
Injection  Control  programs  within  the 
exterior  boundaries  of  their  respective 
reservations.  The  Agency  does  not  need 
to  adopt  the  definition  of  "Indian 
Country  '  to  meet  this  basic  concern. 
EPA  notes  that  this  rule  is  not  intended 
to,  and  does  not,  preclude  a  Tribe  from 
applying  for  "treatment  as  o  Stale"  with 
respect  lo  any  lands  over  which  it 
believes  it  has  jurisdidion. 

To  assist  EPA  In  reviewing  the  Tribe's 
assertion  of  jurisdiction,  the  Agency  is 
adding  a  requirement  to  §§  142.76(c)  and 
145-56(c)  that  the  Tribe  submit  a 
statement  signed  by  the  Tribal  Attorney 
General  or  an  equivalent  official 
explaining  the  legal  basis  for  the,Tribe's 
regulatory  jurisdiction  to  administer  a 
Public  Water  System  and/or 
Underground  Injection  Control  program. 
The  statement  is  similar  lo  the 
statement  currently  required  of  Stales 


applying  for  Underground  Injection 

,  ;    —     i.24nt 

logical  supplement  to  the  jurisdictlolbl 


Control  primacy  (40  CFR  145.2 


life  a 
itldlbl 


documentation  mentioned  in 
§5  142.76(c)  and  145.56(c)  of  Ihe 
proposed  rule,  which  is  still  required 
under  this  final  rule  [a  map,  copies  of 
tribal  codes  and  ordinances,  etc)  The 
Attorney  General's  statement  with  the 
supporting  documentation  will  assist. 
FJ*A  in  verifying  that  ihe  Tribe  has  ihe 
necessary  jurisdiction  to  run  a  Public 
Water  System  and/or  Underground 
Injection  Control  program 

4,  Tribal  Capability 

The  fourth  criterion  thai  a  Tribe  must 
meet  is  that  in  the  Administrator's 
judgment  it  must  be  "reasonably 
expected  to  be  capable"  of 
administering  an  effective  program.  In 
making  his  determination  as  lo  whether 
a  Tribe  has  shown  that  it  is  "reasonably 
expected  to  be  capable"  of 
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administering  an  effective  Public  Water 
System  and/or  Underground  Injection 
Control  program,  the  Administrator  will 
consider  six  factors:  (1)  the  Tnbe's 
previous  management  experience;  (2) 
existing  environmental  or  public  health 
programs  administered  by  the  Tribe;  (3) 
its  accounting  and  procurement  systems; 
(4)  the  mechanism(s)  in  place  for 
carrying  out  the  executive,  legislative, 
and  judicial  functions  of  the  Tribal 
government:  (5)  the  relationship 
between  the  owner/operator  of  the 
public  water  systems  and/or 
underground  injection  wells  and  the 
administrative  agency  of  the  Tribal 
government  which  is,  or  will  be, 
designated  as  the  primacy  agent:  and  |6) 
the  technical  and  administrative 
capabilities  of  the  stoff  lo  administer 
and  manage  Ihe  Public  Water  System 
and/or  Underground  Injection  Control 
program(s)  or  a  plan  describing  how  the 
Tribe  intends  to  obtain  the  additional 
technical  and  administrative  staff 
necessary  to  manage  either  program. 

One  commenter  noted  that  the  Agency 
should  look  at  general  management 
experience.  EPA  agrees  and  emphasizes 
that  the  description  of  the  Tribe's 
previous  management  experience  may 
include  information  which  indicates  that 
the  Tribe  has  the  general  managerial 
expertise  to  administer  an  effective 
Public  Water  System  and/or 
Underground  Injection  Control  progrem. 
One  source  of  information  that  a  Tribe 
may  use  to  demonstrate  managerial 
capability  is  administration  of  programs 
and  services  under  contracts  authorized 
by  the  Indian  Self-Delermination  and 
Education  Assistance  Act  (Pub.  L,  93- 
63H],  the  Indian  Mineral  Development 
Act  (Pub.  L.  97-382),  and  the  Indian 
Sanitation  Facilities  Construction 
Activity  Act  (Pub  L,  86-121|. 

The  Agency  recognizes  that  many 
Tribes  may  nol  have  experience  in 
administering  environmental  programs. 
Although  lack  of  this  experience  will  nol 
preclude  a  Tribe  from  demonstrating  the 
required  capability,  the  presence  of  such 
experience  will  be  of  significant 
importance  to  the  Agency, 

Some  comments  were  received  with 
respect  to  the  proposed  requirement  that 
a  Tribe  describe  the  "technical  and 
administrative  capabilities  of  the  stafT  to 
administer  and  manage  an  effective" 
Public  Water  System  and/or 
Underground  Injection  Control  program. 
The  commenters  staled  thai  few  Tribes 
have  existing  technical  staff  to  operate 
such  programs.  Therefore,  in  response, 
the  Agency  is  changing  §S  142.72.  142.76. 
145.52,  and  145,56  to  require  that  a  Tribe 
show  that  it  has  either  the  necessary 
staff  or  a  viable  plan  to  acquire  the 


additional  technical  and  administrative 
expertise.  This  presumes  that  while  a 
Tribe  may  nol  yel  possess  all  the 
necessary  existing  technical  and 
adminstrative  expertise  lo  administer 
these  programs  at  the  outset,  at  a 
minimum.  It  must  possess  the 
administrative  and  technical  expertise 
necessary  lo  begin  development  of  a 
Public  Water  System  and/or 
Underground  Injection  Control  program. 

The  EPA.  in  its  July  27  notice, 
proposed  to  require  a  Tribe  to  supply 
information  on  its  accounting  and 
procurement  system.  The  purpose  of  this 
requirement  is  to  make  an  applicant 
demonstrate  its  capability  to  track 
program  funding.  A  description  of  this 
function  may  be  included  in  the  Tribe's 
discussion  of  previous  managerial 
experience.  This  requirement  is 
unchanged  from  the  July  27  proposal. 

The  EPA  is  requesting  information  on 
the  Tnbe's  executive,  legislative,  and 
judicial  functions  to  assure  that  the 
Tribe  has  the  capability  lo:  enact 
enforceable  public  water  system  and/or 
underground  injection  control 
regulations,  administer  and  enforce 
effectively  those  regulations,  and 
adjudicate  alleged  violations  of  those 
regulations. 

Some  commenters  felt  that  it  is 
inappropriate  for  the  Agency  to  expect 
Tribes  to  have  separate  executive, 
legislative,  and  judicial  branches,  as  do 
State  governments.  The  Agency  is  nol 
requiring  thai  Tribal  governments  have 
the  same  structure  as  Stale 
governments.  On  the  other  hand,  the 
Agency  believes  it  is  appropriate  to 
request  Tribes  lo  make  a  showing  thai 
their  respective  Tribal  governments  do, 
in  fact,  carry  out  the  legislative, 
executive,  and  judicial  functions 
necessary  lo  administer  effectively  a 
Public  Water  System  and/or 
Underground  Injection  Control  program. 

The  EPAb  evaluation  of  the  Tribe's 
capability  will  also  consider  the 
relationship  between  the  existing  or 
proposed  Tribal  agency  which  will 
assume  primary  enforcemenl  authority 
and  the  owner/operator  of  the  public 
water  systems  and/or  the  underground 
Injection  wells  the  agency  would 
regulate.  A  common  situation  among 
Indian  Tribes  is  that  the  Tribe  is  the 
owner/operator  of  the  public  water 
systems  and/or  the  injection  wells. 
Tribal  ownership  of  the  public  water 
systems  or  underground  injection  wells 
could  result  in  a  conflict  of  inlorest  if 
EPA  delegated  primary  enforcemenl 
responsibility  to  the  Tribe,  since  the 
Tribe  would  be  regulating  itself. 

Many  comments  were  received 
Indicating  thai  Tribes  believe  they 


would  not  be  in  a  conflict  of  interest 
situation  if  they  owned  and  operated  the 
pubbc  water  systems  and/or  the 
underground  injection  wells  they  wouhi 
be  regulating  under  primacy.  The 
preamble  to  the  proposed  rule  indicated 
thai  Tribes  would  have  lo  resolve  the 
owner/operalor  conflict  in  order  to 
receive  primacy,  but  nol  for  treatment  as 
a  Slate  designaiion.  The  Agency  still 
believes  that  the  independence  of  the 
regulator  and  regulatee  is  necessary  to 
best  assure  effective  and  fair 
administration  of  these  programs. 

However,  the  resolution  of  the  matter 
is  not  meant  to  require  the  Tribes  to 
divest  themselves  of  these  systems  (;>., 
sell  the  systems).  As  slated  in  the 
proposed  regulations,  a  possible  solution 
to  the  problem  could  be  the 
development  of  a  Tribal  utility  aulhontj- 
or  an  independent  environmental 
commission.  Failure  to  resolve  the 
owner/operalor  connict  will  not 
preclude  a  Tribe  from  being  eligible  for 
"Treatment  as  a  State",  but  is  intended 
to  signal  Tribes  at  an  early  dale  about  a 
potential  bar  to  primacy  that  must  be 
resolved.  Resolution  of  the  regulator/ 
regulatee  issue  relative  to  primacy  will 
be  evaluated  on  a  case-by-case  basis. 

One  of  the  commenlers  pointed  out 
thai  Stales  are  sometimes  owners/ 
operators  of  public  water  systems  over 
which  they  have  primary  enforcement 
responsibility.  Examples  the  commenter 
pointed  out  include  Stale  universities, 
prisons,  and  hospitals.  The  Agency  is 
aware  of  this  situation;  however,  the 
actual  number  of  these  types  of  systems 
in  States  is  quite  small  in  proportion  to 
the  total  inventory.  In  addition.  Stale 
infrastructures  are  typically  such  that 
the  Stale  agency  operating  the  Stale 
public  water  systems  is  not  the  same 
Slate  agency  that  has  primary 
enforcement  authority.  This  is  in 
contrast  to  the  typical  situation 
exhibited  by  Indian  Tribes  which  awn 
and  operate  most  or  all  of  the  public 
water  systems  on  their  re8er\^ations. 

The  Agency  considered  in  its  )uly  27 
proposal  whether  the  eligibility  and 
primary  enforcement  requirements 
would  lend  to  exclude  the  smaller 
Tribes,  To  address  the  concerns  of  small 
Tribes,  as  reflected  in  several  of  the 
commenis,  EPA  will  consider 
applications  by  a  group  or  consortium  of 
Tribes  within  the  same  geographical 
area.  However,  the  applicant  must  still 
meet  all  the  eligibility  requirements  lo 
be  treated  as  a  State,  particulariy  the 
jurisdictional  requirement  In  responsf' 
to  a  comment,  EPA  in  this  rule  will 
include  a  definition  of  "Interstate 
Agency"  in  S  142.2  for  the  Public  Water 
System  program,  A  dennition. 
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■■Interstate  Agency"  for  (he 
Underground  Injection  Control  program 
was  previously  proposed. 

As  stated  earlier  in  this  notice,  many 
Tribes,  particularly  the  smaller  Tribes, 
may  feel  that  it  is  not  cost -effective  or 
othen^ise  beneficial  to  apply  for 
primary  enforcement  responsibility 
because  of  funding  and  workload 
consideration.  The  Agency  anticipates 
that,  in  general,  a  certain  mininum  size 
(as  determined  by  tribal  populations,  the 
size  of  the  regulated  conmiunity,  and  the 
number  of  entities  regulated)  will  prove 
necessarj'  for  Tribes  to  effectively  and 
efficiently  administer  these  programs 
The  EPA  further  anticipates  that,  in 
general,  the  smaller  Tribes  will  have 
difficulty  obtaining  the  required 
expertise  lo  administer  effectively  these 
programs.  Consequently,  the  Agency 
encourages  smaller  Tribes  to  consider 
consortiums  or  intertribal  agencies  as 
ways  to  obtam  the  necessary  expertise 
to  administer  these  programs  and  to 
make  the  attainment  of  primacy  cost- 
effective  and  beneficial  to  the  Tribe.  The 
Agency  will  consider  and  evaluate  all 
applications  it  receives,  regardless  of 
the  applicant's  size,  on  a  case-by-case 
basis. 

5-  Process  for  Evaluating  Applrcations 

Within  thirty  days  after  receipt  of  a 
Tribe's  complete  application  for 
treatment  as  a  State  {which  has  all  the 
information  required  in  S  142.76  and/or 
I  145.56).  EPA  will  notify  appropriate 
sjovemmental  entities  \e^..  neighboring 
Tnbal  and  State  governments)  of  the 
receipt  of  the  application  and  the 
substance  of  the  Tnbes  junsdictional 
assertions,  Each  of  the  governmental 
entities  will  have  thirty  days  after 
receipt  of  the  notice  to  submit  comments 
to  EIPA.  Comments  will  be  limited  solely 
to  the  issue  of  the  Tnbe's  assertion  of 
jurisdiction.  EPA  will  not  consider 
comments  directed  to  whether  the  Tribe 
meets  EPA  s  other  requirements  for 
treatment  as  a  State 

If  an  Indian  Tnbe's  asserted 
jiinsdiction  is  subjected  lo  a  competing 
claim,  the  Administrator,  after 
consultation  with  the  Secretary  of  the 
Department  of  the  Interior,  or  his 
designee,  and  in  consideration  of 
comments  received,  will  evaluate  the 
validity  of  any  challenge  lo  the  Tnbe's 
lunsdictional  claim  for  the  Public  Water 
S>  stem  and/or  L'nderground  In|ection 
Control  progrdms  and  rftake  a  final 
decision  on  the  Tribe's  jurisdictional 
claim.  If  the  Administrator  concludes 
that  the  Tribe  has  not  adequately 
demonstrated  I'.s  jurisdiction  with 
respect  to  an  area  in  dispute,  then  Tribal 
primacy  will  be  restricted  accordingly. 
Any  such  determination  by  the 


Administrator  is  not  a  delerminalion  of 
a  Tnbe's  general  regulatory  )unsdiclion. 
but  only  jurisdiction  relative  to 
administration  of  the  Public  Water 
System  and/or  Underground  Injection 
Control  programs. 

This  procedure  does  not  imply  that 
States  or  Federal  agencies  I'.ave  veto 
power  over  Tribal  applications  for 
"treatment  as  a  State  "  Rather,  the 
procedure  is  simply  intended  to  ensure 
that  the  Tribe  has  the  necessary 
jurisdiction  to  administer  a  Public  Water 
System  and/or  Underground  Iniectjon 
Control  program. 

The  EPA  received  several  comments 
stating  that  the  Agency  should  approve 
all  appbcations  for  "treatment  as  a 
State"  *vithin  a  specified  time  penod 
(/  e..  90  or  120  days).  Though  the  Agency 
dgrees  with  the  intent  of  the  suggestrons. 
It  does  not  be lieve  that  it  wil!  be 
possible  (o  approve  or  disapprove  all 
applications  for  "trcaimeni  as  a  State" 
within  a  designated  time  frame.  The 
.Agency  fully  anticipates  that  there  will 
be  instances  where  the  jurisdictional 
and  capability  delermma lions  will 
require  the  Agency  to  go  back  lo  a  Tnbe 
for  clanfication  or  additional 
information.  Likewise,  the  Agency's 
expenence  w;th  State  pnma(  y 
applications  for  the  Underground 
Iniection  Control  and  Public  Water 
System  programs  indicates  that  at  times 
many  meetings  and  communications 
between  EPA  and  a  State  are  necessary 
hftfore  all  requirements  are  met.  The 
-Aaency  believes  thai  the  same  process 
ijf  negotiation  and  communication  with 
Tnhes  will  be  beneficial  in  ensuring  that 
Tribes  meet  the  "treatment  as  a  Stale" 
criteria  in  an  expediiious  manner. 

If  the  Admmistraior  determines  that  a 
Tnbe  meets  all  the  requirements  of 
Subpart  H  and/or  Subpart  E,  a  Tribe  is 
then  eligible  to  apply  for  a  development 
g.-ant  and  pnmary  enforcement 
responsibility  for  the  Public  Water 
System  and/or  Underground  Injection 
Control  program.s  and  associated 
funding  to  administer  effective 
programs. 

One  commenler  suggested  that 
applications  for  "treatment  as  a  Slate" 
and  for  development  grants  occur  at  the 
same  time.  An  applicant  should  note 
that  EPA  will  not  award  a  development 
grant  until  the  applicant  is  found  eligible 
to  be  treated  as  a  State.  Though  EPA 
sees  no  reason  to  bar  an  applicant  from 
applymg  for  'treatment  as  a  Slate'  and 
for  a  development  grant  simultaneously, 
it  cautions  applicants  to  contact  the 
appropriate  EPA  Regional  Office  to 
ensure  that  the  requirements  lo  be 
treated  as  a  State  and  to  receive  a 
development  grant  are  understood. 


C  Reqiiirenxents  fur  Primary 
Enforcement  Responsibility 

1  Tribal  Primacy  Requirement^ 

As  sidled  above.  Tribes  which  meet 
the  requirements  for  tretitrnent  as  Stales 
iire  eligiblp  to  apply  for  primary 
enforcement  responsibility  for  these 
programs.  The  EIPA  has  promulgated 
rpguiations  specifying  reqwirem(?nts  for 
pn.mary  enforcement  responsibility  for 
the  Public  Water  System  program  (40 
CKR  Part  142)  and  the  Underground 
Injpction  Control  program  |40  CKR  Part 
145)-  States  and  Indian  Tribes  treated  as 
States  must  meet  the  minimum  program 
requirements  specified  m  these  parts  for 
EPA  to  grant  primary  enforcement 
responsibility. 

The  EPA  considered  in  its  |uly  27 
proposal  which  requirements  currently 
applicable  to  Stales  seeking  primacy 
shouki  apply  to  Indian  Tribes  Section 
145tlbl(2)  of  the  Safe  Dnnking  Water 
Act  Is  instructive.  It  states  that 
'Injothing  in  ihis  Section  shall  be 
constraed  to  allow  Indian  Tribes  to 
assume  or  maintain  primary 
enforcement  responsibility  for  public 
water  systems  or  for  underground 
injection  control  in  a  manner  less 
protective  of  the  health  of  persons  than 
such  responsibility  may  be  assumed  or 
maintained  by  a  State."  In  the  July  27 
Federal  Register  notice.  EPA  proposed 
Ihat,  except  for  the  laboratory 
certification  and  the  criminal 
enforcement  responsibility 
requirements,  as  described  below,  all 
pnmary  enforcement  responsibility 
requirements  for  Public  Water  System 
and/or  Underground  Injection  Control 
programs  applicable  to  Slates  also  apply 
to  Indian  Tribes.  The  Agency  in  this  rule 
retains  the  same  requirements  for  Indian 
Tribes  as  described  in  the  }uly  27 
proposal. 

One  of  the  commenters  expressed 
concern  about  the  ability  of  non-Indians 
generally  to  participate  in  (he  Tribal 
regulatory  decision-making  process.  The 
EPA  points  out  that  the  requirements  for 
primacy  include  the  provisions  for 
public  participation  by  the  affected 
population  in  the  Tribal  regulatory 
decision-making  process  (See  40  CFR 
Part  124).  Specifically,  theappbcani 
must  afford  public  participation  in 
regulalorj'  decisions  pertaining  to.  but 
not  limited  to.  rulemaking,  permit 
hearings,  and  aquifer  exemptions.  This 
will  ensure  thai  the  concerns  of  the  non- 
Indian  portion  of  the  affected  populalion 
are  brought  to  the  attention  of  the  Tribal 
government.  It  should  also  be  noted  Ihat 
the  Indian  Civil  Rights  Act  of  1968  (Pub. 
L  90-2S4)  affords  non-Indians  as  well  as 
Indians  certain  protections  which  are 
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similar  in  nature  to  "due  process"  or 
"equal  protection"  safeguards. 

Four  commenters  staled  that  the 
primar>'  enforcement  requirements 
proposed  for  Tribes  were  more  stringent 
than  those  that  States  must  meet.  The 
EPA  disagrees.  As  stated  in  the  July  27 
proposal.  Tribes  must  meet  the  same 
requirements  as  States  except  in  the 
areas  of  laboratory  certification  and 
criminal  enforcement  responsibility.  The 
commenters  may  have  misunderstood 
the  Agency's  July  27  proposal  by 
confusing  the  requirements  Tribes  must 
meet  for  "treatment  as  a  State"  wilh  the 
primary  enforcement  responsibility 
requirements.  These  two  sets  of 
requirements  are  separate  and  dialincl. 
Section  I45l(bl(l  |  of  the  Act  effectively 
requires  the  Agency  to  develop 
regulations  Ihat  enable  Tribes  to  be 
treated  as  States.  The  Agency  has  done 
this  by  establishing  the  criteria  Tribes 
must  meet  to  be  treated  us  Slates  under 
subparts  H  and  E.  The  Agency  fully 
intends  that  once  Tribes  do  meet  the 
regulatory  requirements  for  "treatment 
as  a  State"  that  they  will  be  treated  in 
the  same  manner  as  States  except  where 
noted  in  Ihis  nile  [i.e..  grant  match 
requirements,  developmental  grant  time 
frames,  primary  enforcement 
responsibility  requirements,  etc.). 

Several  commenters  slated  that  EPA 
should  be  flexible  in  the  primary 
enforcement  requirements  that  Tribes 
must  meet  They  stated  that  some  Tribes 
mtiy  not  be  able  lo  meet  all  the 
requirements  and  that  EPA  should 
consider  a  waiver  of  some  primacy 
requirements  to  enable  the  applicant  to 
receive  primacy.  The  EPA  believes  that 
additional  flexibility  beyond  waiver  of 
ihe  criminal  enforcement  and  laboratory 
certification  requirements  would  be 
inappropriate  and  might  be  less 
protective  of  the  pubhc  health  and  the 
environment.  Two  commenters 
suggested  that  Indian  Tribes  should  be 
able  to  apply  for  "partial  primacy"  for 
certain  parts  of  the  program(fi].  The 
EPA's  poUcy  for  the  Public  Water 
System  and  Underground  Injection 
Control  programs  is  to  delegate  primary 
enforcement  responsibility  for  all 
program  activities  and  not  allow  partial 
program  delegations.  Consequently. 
when  an  Indian  Tribe  or  State  applies 
for  Public  Water  Supply  primacy  under 
section  1413  of  the  Safe  Drinking  Water 
Act,  it  must  assume  all  the  requirements 
found  in  §  142.10.  Likewise,  when  an 
Indian  Tribe  applies  for  Underground 
Injection  Control  primacy  programs 
under  sections  1422  and/or  1425  of  the 
Safe  Drinking  Water  Act.  it  must  assume 
all  the  requirements  found  in  SS  145.11. 
145.12, 145.13  (as  amended  for  Indian 


Tribes),  and  145. 14.  However,  a  Tnbe 
may  apply  for  primacy  over  a  particular 
class  of  injection  wells  without  applying 
for  primacy  over  other  classes. 

2.  Primacy  Requirements  Not  Applicable 
to  Tribes 

The  Agency  has  determined  that  it  is 
inappropriate  lo  require  Tribes  to  meet 
the  primary  enforcement  responsibility 
requirements  found  in  $  142.10(b)(3). 
development  of  a  laboratory 
certiHcation  program,  and  \  145.13 
pertaining  to  criminal  enforcement 
jurisdiction.  Section  142.10(bl(31  requires 
B  Slate  seeking  primacy  for  a  Public 
Water  System  program  to  establish  and 
maintain  a  State  program  for  the 
certification  of  laboratories  conducting 
analytical  measurements  of  drinking 
water  contaminants.  To  comply  with  the 
statute,  EPA  is  amending  9  142.l0(b)(3] 
so  that  an  Indian  Tnbe  will  not  have  to 
establish  a  separate  or  independent 
laboratory  certification  program  in  order 
to  receive  primary  enforcement 
responsibility.  If  a  Tribe  chooses  to 
avail  itself  of  the  laboratory  certification 
waiver  provision.  EPA  will  require  each 
Tribe  to  demonstrate  that  it  has  access 
to  a  State  or  EPA  certified  laboratory  to 
conduct  all  required  analyses  through 
formal  agreements  or  other 
arrangements. 

The  EPA  received  four  comments  on 
this  issue,  each  supporting  the 
laboratory  certification  waiver.  The 
commenters  stated  that  the  laboratory 
certification  requirements  could  bar 
small  tribes  from  seeking  primacy  and 
that,  in  general,  most  Tribes  would  not 
be  able  to  develop  a  laboratory 
certification  program.  The  EPA  agrees. 
The  waiver  in  §  142.10(b|(3)  is 
promulgated  as  proposed. 

Section  145.13  of  the  Underground 
Injection  Control  regulations  requires 
that  a  Slate  have  criminal  enforcement 
authority  to  obtain  primacy.  Likewise. 
S  142.l0(b)(vi]  requires  that  a  State  have 
authority  to  assess  civil  or  criminal 
penalties  to  obtain  primacy  for  Public 
Water  System  programs.  EPA  interprets 
section  1451  to  mean  that  criminal 
enforcement  jurisdiction  shall  not  be  a 
requirement  for  granting  primacy  to 
Indian  Tribes.  Therefore,  this  rule 
amends  $  145-13  to  slate  thai  Tribes  will 
not  be  flRjuired  to  possess  and/or 
exercise  criminal  enforcement  authority 
as  a  condition  of  obtaining  primary 
enforcement  responsibility.  Instead. 
{  145.13  requires  Tribes  to  develop  a 
memorandum  of  agreement  with  EPA  to 
refer  criminal  enforcement  matters  to 
the  Administrator  in  an  appropriate  and 
timely  manner  EPA  is  not  making  a 
similar  change  to  S  142-10.  since  for 
Public  Water  System  primacy  a  Tribe 


need  not  have  criminal  enforcement 
authority. 

All  commenters  favored  this  change 
though  two  commenlers  expressed 
concerns  about  how  this  process  will 
work.  One  commenter  voiced  the 
concern  that  care  should  be  taken  to 
ensure  that  specific  language  is 
developed  detailing  conditions  under 
which  a  Tribe  will  refer  criminal 
enforcement  cases  to  EPA.  The  EPA 
shares  this  concern  and  will  require  that 
all  proposed  memoranda  of  agreement 
be  submitted  simultaneously  wilh  the 
primary  enforcement  responsibility 
application  to  ensure  that  criminal 
enforcement  cases  are  referred  In  a 
timely  manner.  Another  commenter 
wrote  that  the  criminal  enforcement 
referrals  in  §  145. 13  should  not  bar  or 
remove  Tribal  courts  from  the 
enforcement  process.  The  EPA  agrees 
and  believes  that  the  process  outlined  in 
this  rule  will  not  interfere  with 
authorized  Tribal  enforcement  activities 
Tribes  retain  their  own  authority  to 
pursue  criminal  enforcement  cases.  The 
EPA  points  out  that  a  Tribe's  criminal 
enforcement  jurisdiction  does  not 
extend  to  non-Indians  unless  Congress 
has  explicitly  so  provided  by  treaty  or 
statute.  The  procedure  outlined  in 
§  145.13  does  not  diminish  Tribal 
criminal  enforcement  authority. 

3.  Administrative  Options  Available  lo 
Tribes 

Several  commenters  urged  that  the&e 
regulations  should  allow  Indian  Tribes 
nexibiltty  to  meet  the  primary 
enforcement  requirements.  For  example. 
several  of  the  comments  slated  that 
Tribes  should  be  able  to  meet  program 
requirements  through  contracts,  grants, 
or  memoranda  of  agreement  with  States 
or  the  Indian  Health  Ser\ir.e.  The  EPA 
agrees  that  there  are  various 
administrative  and  organizational 
options  available  to  Tribes  in 
implementing  the  Public  Water  System 
and  Underground  Injection  Control 
programs.  However,  the  Agency 
cautions  that  not  all  program  functions 
can  be  accomplished  through  a  contract. 
grant,  or  a  memorandum  of  agreement. 
For  example.  EPA  will  not  approve 
delegation  of  the  enforcement  function 
through  a  contract  or  memorandum  of 
agreement  because  that  would  be 
inconsisttnt  with  EPA's  primacy 
pohcies.  For  activities  such  as  plan 
review  and  inspections,  the  Tribe  may 
consider  other  administrative 
arrangements.  Tribes  should  be  aware 
that  EPA  will  require  the  Tribe  to  have 
the  basic  "in*house"  capabilities  to 
attain  and  administer  Public  Water 
System  and/or  Underground  Injection 
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Control  programs.  Administrative 
arrangements  which  result  in  "paper"  or 
"shell"  programs  will  be  unacceptable  lo 
the  Agency. 

Three  commenters  wrote  thai  KPA 
should  establish  "cote  primacy 
requirements"  for  all  EPA  programs  so 
Tnbes  will  only  have  to  apply  a  single 
time  for  all  Agency  programs.  The  EPA 
believes  that  this  is  admimstralively 
infeasible  since  Agency  programs  have 
different  statutory  bases  and 
( nnsequenliy  different  program 
requirementS- 

4  Primacy  Technical  Assistance 

Ivvo  commenters  slated  that  EPA  has 
a  s'dtutory  obligation  under  section  1442 
of  the  Safe  Drinking  Water  Act  to  assist 
Tribes  to  obtain  "regulatory'  primacy" 
by  providing  technical  assistance.  To 
the  extent  that  funds  are  available  for 
technical  assistance  to  Tribes  under 
section  1442.  the  EPA  will  give  eligible 
Tribes  (i  e..  Tribes  which  have  met  the 
"treatment  as  State"  criteria]  priority  lo 
help  them  obtain  "regulatory  primacy" 
for  the  Public  Water  System  and  the 
Underground  Injection  Control 
programs.  .After  addressing  the  needs  of 
eligible  Tnbes.  the  Agency  will  consider 
providing  Tnbes  which  do  not  meet  the 
rf!quirpmenis  for  "treatment  as  a  State" 
with  technical  assistance.  Regardless  of 
whether  funds  are  available,  it  is  the 
responsibility  of  the  Tribes  to  gam  the 
bdsic  capabilities  to  meet  the  "treatment 
as  a  Slate"  criteria. 

To  ensure  that  eligible  Tribes  receive 
adequate  technical  assistance,  the 
•Agf  ncy,  in  fiscal  year  1988  has  allocaled 
two  addi'ional  staff  positions  in  the 
Public  Water  System  Program  to  provide 
technical  and  programmahc  assistance 
to  Tribes  which  are  developmg  or 
applymg  for  primary  enforcement 
responsibility  programs  In  subsequent 
years  the  Agency  wil!  rf-evalualp  its 
Public  Water  System  and  rnderground 
Injection  Control  program  staffing  needs 
in  light  of  the  applications  received. 

D  Program  Grants 

The  requirements  for  program  prants 
lo  Stales  are  found  at  40  CI-'R  Pan  35. 
Subpart  A  This  rule  addresses  grant 
ehgibihry.  initial  reser\'p  or  .set  aside 
funds  for  use  on  Indian  lands,  grant- 
match  requirements,  grant  reallocations. 
and  grants  to  develop  Indian  Ihjblic 
Water  System  and/or  Underground 
Iri|fct)on  Control  pmgram.s. 

In  both  the  Public  Waler  System  and 
L"nd'_Tgruand  Injection  Control 
programs.  EPA  allocates  available  funds 
■  m  the  basis  of  a  formula.  (-onHress 
appropnaies  a  fixed  amount  of  funds  for 
these  programs  each  year.  The  amount 
appropriated  in  any  year  may  not  equal 


the  amount  desired  by  eligible  Stales  or 
Tribes  treated  rr  States.  As  discussed 
later  in  this  notice,  this  situation  often 
accounts  for  (he  fact  thai  States  actually 
contribute  more  to  the  program  costs 
than  the  required  minimum  of  25%  It  is 
important  to  note  that  the  denial  of  a 
grant  application  submitted  by  an  Indian 
Tribe  treated  as  a  State  or  a  State  is  not 
a  denial  of  a  right  or  an  entitlement. 

1.  Grant  Eligibility 

This  rule  expands  the  list  of 
jurisdictions  eligible  to  receive  Public 
Water  System  and/or  Underground 
Injection  Control  grants  to  include 
Indian  Tribes  meeting  the  requirements 
of  Subparts  H  and/or  E  (Treatment  of 
Indian  Tnbes  as  States!-  It  implements 
section  1451  of  the  Safe  Drinking  Water 
Act  which  authonzes  EPA  to  make  grant 
and  contract  assistance  available  to 
ehgible  Indian  Tnbes- 

One  commenter  stated  thai  there  is  no 
legal  lusufication  for  requiring  that 
Indian  Tribes  meet  the  cnteria  for 
"treatment  as  a  State"  in  order  lo  apply 
for  program  grants.  However.  EPA  does 
not  interpret  secbans  1443  and  1451  as 
allowing  the  issuance  of  a  section  1443 
grant  lo  a  Tribe  before  it  is  designated 
as  a  State. 

2.  Reserves  for  Indian  Lands 

Beginning  in  Fiscal  Year  1989 
(October  1, 1988)  EPA  annually  wilt 
reserve  up  to  3%  and  5%  respectively  of 
the  Public  Water  System  and 
Underground  Water  Source  grant  funds 
for  development  or  primacy  grants  to 
eligible  Tribes  and  to  EPA  Regions  for 
direct  implementation  purposes  on 
Indian  lands.  It  Is  EPA  s  mient  that  once 
the  reserve  amounts  are  established 
each  year  that  these  funds  will  only  be 
used  for  development  or  pnmacy  grants 
by  Indian  Tribes  or  by  EPA  Regions  for 
use  on  Indian  lands.  EPA  intends  lo  use 
these  funds  for  Indian  programs  even  if 
the  February  1  deadline  passes  and  the 
funds  are  reallocated.  This  deadline  is 
further  discussed  in  section  four  which 
addresses  reallocation. 

EPA  intends  to  make  development  or 
pnmacy  grants  available  to  eligible 
Tribes  according  to  an  equitable 
formula.  The  Agency  is  now  considering 
several  formula  options  A  possible 
option  includes  applying  to  the  Tribes 
the  same  formula  now  used  for  States- 
The  current  formula  for  the  PWS 
program  assigns  10%  of  the  available 
funds  to  land  area,  30%  to  population. 
48%  lo  community  water  systems  and 
12%  to  non-community  water  systems.  If 
this  opbon  is  used,  a  particular  Tribe's 
grant  would  be  determined  by  adding  its 
percentage  of  the  national  Indian  total 
for  each  factor.  For  the  UIC  program,  the 


assigned  weights  arc  10^  lo  land  area. 
10%  lo  population.  14%  to  Class  I  wells. 
41%  to  Class  II  wells.  10%  to  Class  III 
wells.  4%  to  Class  IV  wells  and  11'^  to 
Class  V  wells.  Again,  individual  grants 
are  based  on  that  recipient's  percentage 
of  the  national  total  for  each  factor. 

While  EPA's  intention  is  lo  allocate 
available  grant  funds  by  formula  at  the 
beginning  of  each  fiscal  year,  in  the  firsi 
few  years  after  primacy  becomes 
possible  for  Indian  Tribes  it  will  be  very 
difTicult  to  anticipate  the  number  of 
Tribes  that  may  become  eligible  for 
grants  during  the  year.  Therefore. 
initially  EPA  will  reserve  or  set 
sufficient  grant  funds  aside  lo  assure 
that  funds  will  be  available  to  xake 
grants  to  Tribes  thai  qualify.  This 
reserve  or  set-aside  will  also  cover 
EPA's  costs  of  implementing  the  Iwo 
programs  on  Indian  lands. 

In  the  |uly  27  Federal  Register  notice, 
EPA  proposed  to  limit  the  reserve  to  not 
more  than  3%  of  Public  Water  System 
and  5%  of  the  Underground  Iniection 
Control  program  grants.  Many 
commenters  staled  that  the  proposed  set 
asides  (or  reserx-es)  of  up  to  3%  and  5'^:.. 
respectively,  were  inadequate.  A 
number  of  commenters  stated  thai  the 
reserN  es  should  be  minimum  amounts 
rather  than  maximum  amounts.  Five 
commenters  stated  the  proposed  sel 
asides  were  too  great  and  would 
adversely  impact  existing  State 
programs.  The  EPA  beheves  that  the 
reserves  for  Indian  lands  as  proposed  un 
)uly  27  are  adequate  and  at  the  same 
lime  will  not  have  an  adverse  effect  on 
existing  State  programs.  Historically, 
EPA  has  spent  about  1%  of  the  Public 
Water  System  and  just  over  2.5*  of  the 
Underground  Injertion  Control  program 
grants  for  its  implementation  of  these 
programs  on  Indian  lands-  The  proposed 
limits  of  3%  and  5%  represent  an 
increase  over  the  historical  levels  and 
recognise  that  Indian  Tribes  may  need 
additional  resources  to  develop  and 
administer  pnmacy  programs 

In  the  tuly  27  proposal.  EPA  estimated 
that  10-12  Tnbes  may  meet  the 
requirements  for  primary.  EPA  has 
further  refined  lis  estimates  based  upon 
Regional  data  EPA  believes  that  25 
Tribes  may  apply  for  and  receive 
"treatment  as  a  State"  designation 
within  the  next  three  years.  These 
Tribes  would  thus  be  eligible  to  apply 
for  financial  assistance.  However,  the 
Agency  still  anticipates  that  only  10-12 
of  these  Tribes  will  apply  for  and 
receive  primacy  within  the  next  three 
years. 

Included  in  the  record  for  this  rule  ia 
an  analysis  of  how  the  25  Tribes 
estimated  to  receive  "treatment  as  a 
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Statu"  within  the  next  three  years  and 
the  10-12  Tribes  ejlimaled  lo  receive 
primacy"i»ahin  llie  next  three  years 
correlate  »^th  the  3%  and  5%  limits 
selected  ai  the  Public  Water  System  and 
I'ndcrgalund  Injection  Control  reserves 
In  light  o(  the  foiegoing  estimate  and 
additional  analysis  the  Agency 
conducted,  the  EPA  believes  that  the 
reserves  for  Indian  Tribes  of  "up  to  3%" 
and  "up  to  5%"  are  sufficient.  The 
Agency  intends  to  reevaluate  the 
funding  levels  within  three  years  (or 
sooner  if  necessary)  to  ensure  their 
adequacy. 

F.PA  does  not  anticipate  that  the  full 
3V.  and  5%  reserves  will  be  fully  utilized 
by  Indian  Tribes  unless  and  until  each 
Indian  Tribe  which  might  qualify  for  a 
grant  has  appUed  for  and  received 
financial  assistance  for  these  programs. 
EPA  does  not  anticipate,  at  least 
initially,  that  all  potentially  qualified 
Indian  Tribes  will  apply  for  these 
programs. 

The  EPA  believes  that  the  Public 
Water  System  and  Underground 
Injection  Control  reserves  of  "up  to"  3* 
and  5%  for  Indian  Tribes  will  not 
adverselv  affect  existing  State  programs. 
The  EPA  notes  that  the  Public  Water 
System  and  Underground  Injection 
Control  grants  were  increased  by 
S-l.tWCOtW  and  S3,000.0(».  respectively. 
in  Fiscal  Year  19f«i  over  the  Fiscal  Year 
1988  levels.  Moreover,  given  the 
relatively  small  number  of  Tribes  which 
are  likely  to  apply  for  and  receive  grants 
and  the  small  amount  of  funds  which 
may  be  reserved  compared  to  the  total 
State  allocation.  EPA  believes  that  the 
reserves  will  not  adversely  affect 
existing  State  programs.  Consequently, 
the  reserves  established  for  Indian 
Tribes  are  unchanged  from  the  July  27 
proposal. 
3.  Grant  Matching  Requirements 

In  the  July  27  notice.  EPA  proposed 
that  Tribes  meet  a  25  percent  match 
requirement  In  addition,  the  Agency 
noted  that  Tribes  could  use  in-kind 
contributions  and  Federal  matching 
funds  authorized  by  statute  as  the  Tribal 
match.  The  EPA  also  proposed  reducing 
the  Tribal  match  to  ten  percent  in  the 
event  that  the  Tribe  does  not  hiwp 
adequate  funds  to  meet  the  2.'>  p"cent 
match  requirement. 

Several  comments  were  received  with 
respect  to  the  proposed  matching 
requirements.  Several  commenters  urged 
the  Agency  lo  either  eliminate  the 
matching  requirement  for  Tribes  or  lo 
reduce  the  current  25  percent  minimum 
applicable  lo  States  to  ten  percent  or 
less.  These  commenters  noted  that  many 
Indian  Tribes  lack  a  revenue  base  and 


thus  lack  the  ability  to  fund  these 
programs. 

Other  commenters  pointed  out  that 
States  frequently  match  Federal  grant 
funds  beyond  the  minimum 
requirements.  This  observation  is 
consistent  with  the  study  conducted  by 
the  Association  of  State  Drinking  Waler 
Administrators  as  reported  in  its  recent 
draft  report  entitled  "A  Survey  of 
Resource  Needs  of  State  Dnnking  Waler 
Programs  •  of  April  16. 1987.  The 
Association  conducted  an  analysis  of 
the  actual  percentage  of  program  costs 
contributed  by  EPA  and  the  primacy 
Stoles  in  the  Public  Water  System 
program.  This  analysis  shows  thai,  an 
average.  EPA  contributes  47%  of  the 
total  program  costs  with  States 
conlributing  53%.  Moreover.  EPA  notes 
that  the  1986  Safe  Drinking  Water  Act 
Amendments  authorizing  the  Aqency  to 
"treat  Tribes  as  States"  also  imposed 
additional  requirements  on  States  and 
Indian  Tribes  to  adopt  filtration/ 
disinfection  regulations,  a  lead  ban. 
unregulated  contaminant  regulations 
and  an  expanded  list  of  regulated 
contaminants.  Administration  of  these 
new  requirements  will  require  that 
Indian  Tribes  and  States  obtain 
additional  resources. 

After  considenng  the  comments,  the 
Agency  believes  that  a  matching 
requirement  is  appropriate  because  such 
a  requirement  ensures  from  the  outset 
that  Tribes  have  a  financial  stake  in 
developing  and  operating  viable  Public 
Water  Svslem  and  Underground 
Injection  Control  programs.  The  Agency 
acknowledges,  however,  that  many 
Indian  Tribes  do  not  have  the  revenue 
base  needed  to  meet  the  25%  matching 
requirement.  The  provisions  for  a 
reduction  of  the  required  matching  funds 
to  10%  address  this  situation.  Further. 
Tribes  which  qualify  for  a  10%  reduction 
should  be  able  to  provide  the  requisite 
match  through  in-kind  contributions  and 
Federal  funds  authorized  by  statute  to 
be  used  as  a  match  for  Public  Water 
System  and  Underground  Injection 
Control  programs.  Accordingly,  the 
matching  requirements  are  unchanged 
from  the  proposed  rule.  It  is  important 
for  Tribes  to  realize  that  regardless  of 
the  required  matching  level,  the  actual 
percentage  of  program  costs  that  may  be 
incurred  by  a  given  Tribe  in  the  course 
of  adequately  administering  these 
programs  could  easily  exceed  the  25% 
matching  requirement. 
4.  Reallocation  of  Reserve  Funds 

As  slated  above,  EPA  intends  to 
develop  a  formula  to  determine  Ihe 
amount  of  funds  available  each  year  to 
eligible  recipients  and  EPA  Regions. 
Thus,  once  the  number  of  eligible  Tribes 


stabilizes,  there  should  be  no  unused 
funds  and  no  need  for  reallocation  since 
EPA  will  allocate  funds  for  its  own 
implementation  needs  and  each  eligible 
recipient  at  the  beginning  ol  each  fiscal 
year. 

Until  that  point  of  stability  is  reached, 
however,  EPA  will  reserve  amounts, 
based  on  its  best  estimate  of  EPA 
implementation  needs,  eligible  Tribes 
and  likely  applicants.  Any  funds 
allocated  to  a  Region  from  this  rcser\e 
which  are  not  awarded  to  specific 
Indian  Tribes  by  February  1  of  each 
fiscal  year  (four  months  after  the  fiscal 
year  begins)  may  be  subject  to 
reallocation  to  other  Regions.  Regions 
which  receive  reallocated  funds  may  use 
them  for  supplemental  awards  lo 
eligible  Indian  Tribes  or  for  direct 
implementation  activities  on  Indian 
lands  As  staled  earlier,  once  EPA 
reserves  these  funds,  it  is  the  Agency's 
intent  that  Indian  reserve  funds  will  be 
used  either  by  EPA  Regions  for  activities 
on  Indian  lands  or  by  eligible  Indian 
Tribes.  EPA's  decision  on  the  actual 
timing  of  reallocation  (whether  it  is 
February  1  or  later  in  the  fiscal  year) 
will  depend  upon  a  number  of  factors 
including  how  long  the  current  fiscal 
year's  appropriation  has  been  available 
to  Indian  Tribes. 

A  number  of  comments  were  received 
pertaining  to  the  reallocation  of  funds. 
Some  commenters  staled  that 
unallocated  reserves  for  Indian  Tribes 
should  be  reallocated  solely  to  Slates, 
since  initially  the  program  grant  funds 
were  established  only  for  Slates. 
Conversely,  numerous  comments  were 
received  that  unallocated  reserves 
should  be  solely  reallocated  to  Tribes  or 
that  the  Agency  should  show  a 
preference  for  Indian  Tribes  in  the 
reallocation  process  Since  the  Agency 
intends  to  reserve  funds  each  year 
based  on  its  best  estimate  of  whal  will 
actually  be  used.  Ihe  amount  resented 
will,  in  all  likelihood,  be  less  than  the  3<v 
and  5%  limits.  Thus,  the  Agency  does 
not  believe  that  impacts  on  State 
proBrams  will  be  significant,  nor  Ihat  a 
preference  for  States  in  Ihe  reallocation 
process  is  appropriate  Rather,  the 
Agency  believes  that  the  objectives  of 
the  drinking  waler  programs  will  be 
better  served  if.  as  slated  above,  the 
unused  funds  are  reallocated  for  use  on 
Indian  lands. 

Three  commenters  suggested  that  EPA 
should  extend  the  reallocation  date 
beyond  the  February  1  deadline.  One 
commenter  suggested  May  1  as  an 
appropriate  date  for  Fiscal  Year  198B. 
Except  for  Fiscal  Year  19B8  when  Ihe 
promulgation  of  this  rule  will  delay 
Tribal  applications.  EPA  believes 
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Februar>'  1  is  as  lale  in  the  Fiscal  Year 
as  funds  can  be  withhold  and  still 
enable  the  Agency  and  eligible  Indian 
Tribes  to  effectively  utilize  these  funds 
during  the  remainder  of  the  Fiscal  Year. 
EPA  notes  that  the  reallocation  of  State 
funds  typically  occurs  around  December 
1. 

Fiscal  year  1988  represents  a  special 
case  for  the  reallocation  of  these  reserve 
funds.  In  October  1987.  the  EPA 
allocated  S334.500  for  the  Public  Water 
System  program  and  S339.000  for  the 
Underground  Injection  Control  program 
to  Its  Regional  Offices  for  use  on  Indian 
lands  in  Fiscal  Year  1988.  In  addition, 
the  Agency  reserved  5669,000  and 
$236,300  respectively  for  the  Public 
Water  System  and  Underground 
Injection  Control  programs  for  grants  to 
eligible  Indian  Tribes.  However,  with 
the  delay  in  promulgating  this  rule,  the 
Agency  decided  in  |uly  to  reallocate  the 
remaining  S236.300  in  UlC  funds  to  EPA 
Regions  for  grants  to  primacy  Statf?3  and 
for  direct  implementation  in  States  and 
Indian  lands.  Within  the  PWS  program, 
the  Agency  decided  to  reattocate 
S494.000  of  the  $669,000  amount  to  EPA 
Regions  for  additional  grants  to  States 
or  for  direct  implementation  purposes  in 
States  and  Indian  lands.  Until  the  Fiscal 
Year  1989  appropriations  become 
available,  EPA  will  continue  to  reserve 
the  remaining  Si 75.000  of  Fiscal  Year 
1988  Public  Water  System  funds  for 
grants  to  eligible  Indian  Tnbes  and  for 
direct  implementation  on  Indian  lands. 
This  amount  will  assure  that  there  is  no 
interruption  in  our  abihty  to  make  grants 
to  all  Tribes  that  may  qualify  in  the  near 
term. 

5,  Development  Grant  Time  Frames  and 
Grants 

The  next  issue  is  how  much  tune 
should  be  allowed  to  eligible  Tribes  to 
develop  Public  Water  System  and 
Underground  Injection  Control  programs 
With  EPA  financial  assistance.  The 
proposed  rule  allowed  for  two  years  for 
the  Public  Water  System  and  three 
years  for  the  Underground  Injection 
Control  program,  A  number  of 
commenters  pointed  out  that  many 
Tribes  do  not  have  the  existing  staffer 
resources  lo  develop  a  Public  Water 
System  program  in  2  years,  or  an 
Underground  injection  Control  program 
in  3  years.  In  addition,  several 
commenters  felt  that  the  lack  of  Agency 
funding  m  past  years  has  contributed  to 
Tribal  inabihty  to  establish  the 
necessary  staff  and  administrative  and 
technical  expertise  to  apply  for  Public 
Water  System  and/or  Underground 
Injection  Control  programs.  Most 
commenters  proposed  that  there  be  no 
lime  limitations  on  Indian  Tribes  or  that 


there  be  a  provision  for  waiver  from  any 
time  frames  the  Agency  establishes,  if  a 
Tribe  is  making  a  good  faith  effort  lo 
develop  a  program  and  is  making 
reasonable  progress  in  this  endeavor. 
Other  commenters  proposed  that,  at  a 
minimum,  the  time  frames  should  be 
lengthened — for  example,  to  4  and  5 
years,  respectively. 

In  order  to  make  the  best  use  of  the 
limited  amount  of  available  grant  funds 
the  Agency  believes  that  Indian  Tribes 
receiving  Section  1443  (a)  and  (b)  grants 
should  be  required  to  develop  primacy 
within  a  definite  time  period.  The 
Agency  recognizes  that  Tribes  generally 
do  not  possess  the  resources  States  have 
to  develop  Public  Water  System  and 
Underground  Injection  Control 
programs.  After  careful  consideration  of 
the  comments,  it  is  the  Agency's  best 
judgment  that  it  should  extend  the  time 
frames  for  the  development  of  programs 
to  three  years  for  the  Public  Water 
System  program  and  four  years  for  the 
Underground  Injection  Control  program 
but  with  no  provision  for  waiver  from 
these  tune  frames  Tribes  which  do  not 
achieve  primacy  within  the  three  and/or 
four  year  periods  of  grant  eligibihty 
would  be  ineligible  for  further  grants 
until  primacy  is  achieved.  The  Agency 
believes  that  establishing  longer  time 
frames,  beyond  three  and/or  four  years 
is  not  warranted  in  that  meeting 
"treatment  as  a  State"  criteria  will  mean 
that  a  Tribe  has  a  basic  level  of 
capability.  Consequently,  three  years 
and  four  years  should  be  adequate  for 
developing  the  respective  programs.  The 
EPA  believes  that  some  Tribes  may 
require  less  than  three  or  four  years  lo 
develop  their  program. 

EPA  wishes  to  clarify,  however,  that 
Tribes  may  apply  for  these  programs  at 
any  time.  Tribes  are  not  required  to 
apply  for  these  programs  within  three  or 
four  years  after  promulgation  of  this 
rule.  Further.  Tribes  are  not  required  to 
develop  their  programs  within  three 
and/or  four  consecutive  years.  For 
example,  after  developing  a  Public 
Water  System  program  for  two  years 
with  EPA's  financial  assistance,  a  Tribe 
could  then  opt  to  work  on  program 
development  without  EPA  financial 
assistance  for  a  year.  Thereafter,  the 
Tribe  would  still  have  one  more  year  to 
develop  a  program  with  EPA's  financial 
assistance.  Tribes  which  have  received 
development  grants  for  three  years  and 
four  years  without  achieving  primacy 
may  continue  to  develop  their  programs 
beyond  the  three  and  four-year  time 
limits  for  the  Public  Water  System  and 
Underground  Injection  Control 
programs,  respectively,  without  EPA 
financial  assistani-c. 


A  number  of  comments  were  received 
slating  that  many  Tribes  may  not  have 
the  technical  staff  in  place  at  the  time  of 
the  development  grant  application,  It  fs 
the  intent  nf  the  Agency  to  be  flexible 
and  recognize  that  some  Tribes  may  not 
have  each  required  element  in  place, 
such  as  all  the  required  technical  staff 
needed  to  administer  a  Public  Water 
System  or  Underground  Injection 
Control  program  at  the  time  the  Tribe 
applies  for  its  initial  development  grant. 
Indeed,  the  purpose  of  development 
grants  is  to  ensure  that  the  basic 
organizational  structure  is  in  place 
which  can  then  be  "fine  tuned"  to  meet 
the  primacy  requirements.  • 

The  EPA  will  evaluate  each  Tribtil 
applicant's  capablhty  to  achieve 
primacy  within  the  three-year 
development  period  for  the  Public  Water 
System  program  or  four-year 
development  period  for  the  Underground 
Injection  Control  Program  by  reviewing 
the  development  grant  application  that 
the  Tribe  submits.  With  the  application, 
EPA  will  require  that  the  Tribe  submit  a 
development  plan  specifying  how  It  will 
develop  its  Public  Water  System  and/or 
Underground  Injection  Control 
program(s).  An  applicant  will  not  be 
awarded  additional  grants  unless  it  can 
demonstrate  reasonable  progress  as 
measured  against  its  development  plan 
commitment  during  each  grant  period 
As  staled  earlier,  Tribes  which  fall  to 
obtain  primacy  within  the  respective 
three  or  four-year  grant  eligibility 
development  periods  will  be  Ineligible  to 
receive  further  grants  until  primacy  is 
obtained. 

It  was  sviggested  by  some  commenters 
that  the  Agency  recognize  the  possibility 
of  Tribes  entering  into  memoranda  of 
agreement  with  Regional  Offices.  Slates, 
or  other  Tribes  in  order  to  develop 
primacy  programs  in  an  effective 
manner.  The  Agency  agrees  that  in 
many  cases  such  agreements  may  be 
beneficial  lo  all  parties  involved  It 
should  be  recognized,  however,  thai  the 
Tribe  initiating  the  agreement  is 
expected  to  take  the  lead  in  assuring  all 
program  responsibilities  are  met.  Any 
such  agreements  should  be  entered  into 
with  the  understanding  that  the 
Initiating  Tribe  is  expected  lo  assume 
full  programmatic  responsibility  within 
a  derinite  period  of  lime.  Examples  of 
such  agreements  could  include  an 
inspection  program  such  as  conducting 
sanitary  surveys,  data  entry  for 
purposes  of  tracking  sampling 
requirements,  or  laboratory  analyses. 
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E-  Other  Issues 

1.  Technical  Assistance 

Several  commenters  pointed  out  that 
the  Agency  in  its  July  27, 1987  proposal 
made  no  mention  of  technical  assistance 
funds  authorized  under  section  1442(g) 
of  the  Act.  The  1986  Amendments 
authorized  an  appropriatmn  of 
SIO.000,000  for  each  of  the  Fiscal  Years 
1987  through  1991  for  technical 
assistance  Subsection  (g)  states,  in  part: 
"Not  less  than  the  greater  nf  |1)  3 
percent  of  the  the  amounts 
appropriated  "  "  '  or  (2)  $280,000  shall 
be  utilized  for  technical  assistance  to 
public  water  systems  owned  or  operated 
by  Indian  Tribes."  To  date  no  funds 
have  been  appropriated  under  section 
H42(g)  of  the  Act.  The  Agency  further 
notes  that  section  1442[gl  specifies  that 
technical  assistance  funds  are  to  be 
used  for  matters  such  as  operator 
certification,  circuit  rider  programs,  and 
technical  assistance  visits  to  community 
water  systems.  The  Agency  interprets 
section  1442(g)  to  mean  that  technical 
assistance  funds  can  be  made  available 
to  water  systems.  IndUidual  Indian 
public  water  systems  would  be  eligible 
to  receive  technical  assistance  in  the 
form  of  circuit  rider  programs,  training. 
and  preliminary  engineering  studies  // 
funds  are  subsequently  appropriated. 

Several  commenters  mentioned  that 
the  Agency  has  not  historically  provided 
technical  assistance  lo  Tribes.  The 
Agency  disagrees-  Each  EPA  Regional 
Office  which  has  primary  enforcement 
responsibility  for  Indian  reservations 
annually  receives  a  direct 
implementation  budget.  Historically,  (he 
Agency's  direct  implementation  budget 
for  Indian  lands  has  been  approximately 
$300,000  for  the  Public  Water  System 
program  and  S2S0.000  for  the 
Underground  Injection  Control  program. 
In  addition,  approximately  eleven  and 
twenty  full-time  staff  are  currently 
assigned  to  administer  the  Public  Water 
System  and  Underground  Injection 
Control  programs  on  Indian  lands 
respectively. 

Because  the  Regional  OHices  are  the 
primary  enforcement  agents  for 
programs  on  Indian  lands,  each  ofTice 
uses  its  direct  implementation  budget  to 
implement  requirements  of  the  National 
Primary  Drinking  Water  and/or 
Underground  Injection  Control 
regulations  on  Indian  lands.  In  addition 
to  tracking  monitoring  and  reporting 
requirements.  Regional  staff  also 
provide  on-site  technical  assistance. 

Technical  assistance  provided  by  EPA 
Regional  Offices  is  often  coordinated 
with  the  Indian  Health  Service  (IHS). 
Many  of  the  Regions  fund  "circuit  rider" 
programs  that  are  for  the  purpose  of 


providing  lei-hnical  assistance  to  public 
water  system  operators  on  reser\'a11ons. 
The  circuit  riders  have  a  working 
knowledge  of  small  rural  systems  such 
as  those  found  on  reservations.  In 
addition  to  technical  assistance,  the 
circuit  rider  progryms  (often  in 
conjunction  with  the  IHS)  provide 
traming  to  the  Indian  operators  that  can 
lead  to  certificytiun.  The  EPA  believes 
that  certified  operators,  in  turn,  can 
contribute  greatly  (in  an  indirect  way)  to 
a  Tribe's  in-house  technical  expertise. 

Many  commenters  asserted  thai 
technical  assistance  and  technical 
assistance  funds  should  be  used  for 
construction  of  new  community  water 
systems  and/or  upgrading  existing 
facilities.  With  the  limited  exception  of 
special  demonstration  projects 
authorized  by  section  1444.  (for  which 
appropriations  are  not  currently 
av.^ilable).  there  is  no  statutory 
authority  within  the  Safe  Drinking 
Water  Act  for  the  Agency  to  fund  either 
the  construction  of  new  facilities  or  the 
upgrading  of  existing  facilities.  The 
Indian  Health  Ser\'ice,  the  Department 
of  Housing  and  Urban  Development,  the 
Bureau  of  Indian  Affairs,  or  an 
individual  Indian  Tribe  each  have  the 
requisite  authority  to  construct  and/or 
maintain  water  systems. 

2.  Alaska  Native  Villages 

In  its  July  27. 1987  proposal  EPA 
addressed  the  question  of  whether 
Alaska  Native  Villages  meet  the 
definition  of  an  "Indian  Tnbe" 
contained  in  section  1401  of  the  Safe 
Drinking  Water  Act.  The  EPA  noted  that 
the  SDWA  definition  of  "Indian  Tribe" 
does  not  mention  Alaska  Native 
Villages.  The  EPA  stated  in  its  proposal 
that  it  believed  the  legislative  history  of 
the  Act  indicated  that  Congress 
intended  to  exclude  Alaska  Native 
Villages  from  coverage  under  the 
"Indian  Tribes"  amendment  (section 
14.'jl].  Support  for  this  interpretation 
was  derived  from  the  Senate  definition 
of  "Indian  tribal  organization"  in  S.  124 
(;'.e..  the  bill  containing  the  Safe 
Drinking  Water  Act  amendments  that 
the  Senate  originally  passed)  whirJi 
specifically  included  Alaska  Native 
Villages.  However,  since  Congress 
adopted  the  House  definition  of  "Indian 
Tribe"  (which  did  not  Include  Alaska 
Native  Villages),  EPA  concluded  that 
Congress  intended  to  exclude  Alaska 
Native  Villages  from  the  definition  of 
"Indian  Tribe" 

The  Agency  also  noted  thai.  In 
Section  101  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA).  Congress  specifically 
referred  to  "Alaska  Native  Villeiges"  in 
the  definition  of  "Indian  Tribe".  The 


Safe  Dnnkmg  Water  Act  amendments 
and  SARA  were  both  enacted  by  the 
sam.e  session  of  Congress.  This  contrast 
in  definitions  constituted  additional 
evidence  of  Congressional  intent  lo 
exclude  Alaska  Native  Villages  from  the 
scope  of  the  Safe  Drinking  Water  Act 
amendments. 

EPA  received  two  comments  during 
the  formal  conunent  period,  and 
additional  comments  after  the  formal 
comment  period.  EPA  also  met  with 
representatives  of  Alaska  Native 
Villages  after  the  formal  comment 
penod  had  closed-  All  of  the  comments 
EPA  received  during  and  after  !ne 
formal  comment  period  disagreed  with 
EPA's  conclusion  that  the  legislative 
history  shows  Congressional  intent  to 
make  Alaska  Native  Villages  ineligible 
fl^pply  for  "treatment  as  a  State"  for 
the  Underground  Injection  Control  and 
Public  Water  System  programs.  The 
commenters  further  asserted  that 
Alaska  Native  Villages  clearly  fall 
within  the  Safe  Drinking  Water  Act's 
definition  of  "Indian  Tnbe  "  One 
commenter  noted  that  major  Indian 
legislation  has  applied  to  Alaska  Native 
Villages.  EPA  notes,  however,  that 
whenever  Congress  has  desired  to  have 
the  term  "Indian  Tribe  '  in  major  Indian 
legislation  encompass  Alaska  Native 
Villages  it  specifically  has  included 
them  within  the  respective  statutory 
definitions  of  "Indian  Tnbe"  |e.g..  Indian 
Self-Determination  and  Education 
Assistance  Act  (25  U.S.C  450  el  st^.), 
Indian  Health  Care  Improvement  Act  (25 
U  S.C.  1601  etseq).  and  the  Indian  Child 
Welfare  Act  (25  U.S.C  1901  etseg.)). 

Based  on  the  legislative  history  of  the 
Act.  the  comparisons  with  SARA,  and 
the  specific  references  to  Alaska  Nanve 
Villages  in  the  definitions  of  the  terra 
"Indian  Tribe"  contained  m  major 
Indian  legislation,  the  Agency  has 
concluded  that  the  SDWA  definition  of 
"Indian  Tribe"  does  not  include  Alaska 
Native  Villages.  Consequently,  under 
this  rule.  Alaska  Native  Villages  will  not 
be  eligible  to  apply  for  treatment  as  a 
State:  primary  enforcement 
responsibility  for  the  Public  Water 
System  and  Underground  Injection 
Control  programs:  or  financial 
assistance  available  to  States  and 
Indian  Tribes  treated  as  States. 

3.  Trust  Responsibility 

One  commenter  slated  that  "[pjerhaps 
the  greatest  flaw  in  these  proposed 
regulations  is  EPA's  failure  to  consider 
its  trust  responsibility  and  develop  an 
affirmative  action  program  to  assist 
Tribes  in  developing  the  capability  lo 
regulate  programs  under  SDWA." 
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Several  other. commenters  echoed  this 
viewpoint. 

Both  the  Public  Water  System 
program  and  the  Underground  Injection 
Control  progrdm  are  reguldtory  in  nature 
and  designed  to  protect  the  public 
health  and  overall  environmental 
qijaiity  for  the  benefit  of  the  general 
pubhc.  including  Indian  Tnbes. 
Specifically,  these  are  not  programs 
applicable  solely  to  Indians  because  of 
thpir  status  as  Indians,  Instead,  these 
programs  were  created  to  ensure 
acceptable  water  quality  to  all 
consumers  (Indian  and  non-Indian)  and 
also  ensure  that  underground  injection 
IS  regulated  in  an  envtronmentaliy 
acceptable  manner  through  promulijated 
standards. 

The  purpose  of  section  1451  of  the 
Safe  Drinkmg  Water  Act  is  to  authorize 
the  Agency  (under  certain  conditional  to 
treat  Indian  Tribes  as  States  and 
subsequently  to  allow  eligible  Indian 
Tribes  to  apply  for  pnmacy  (and  the 
corresponding  regulatory 
responsibilities)  under  either  the  Public 
Water  System  or  the  Underground 
injection  Control  provisions.  Those 
Indian  Tribes  not  found  eligible  for 
treatment  as  States,  or  opting  not  to 
apply  for  treatment  as  States,  are  to 
continue  to  benefit  from  existing 
programs  through  Regional  direct 
implementation. 

In  sum,  the  purpose  of  the  1986 
Amendments  is  to  allow  eligible  Indian 
Tribes  to  participate  in  the 
administration  of  these  general 
regulatory  programs.  The  Agency  does 
not  believe  thdt  the  1986  Amendments 
mandate  establishment  of  an 
'  dffirmative  action  program"  to  assist 
Indian  Tribes,  in  general,  to  meet  the 
criteria  for  "treatment  as  a  State."  The 
scope  of  EPA's  "pesponsibility," 
however  characterized,  is  defined  by  the 
language  of  the  1986  Amendments  and 
the  provisions  of  the  Safe  Drinking 
Water  Act.  The  EPA  believes  that  its 
statutory  responsibility  under  the  1986 
Amendments  is  to  promulgate  regulatory 
requirements  which  afford  eligible 
Indian  Tribes  a  fair  and  reasonable 
opportunity  to  attain  primacy  for  Public 
Water  System  and/or  Underground 
Injection  Control  programs  and.  at  the 
same  time,  ensure  that  Tribes  assume 
and  maintain  primacy  m  a  manner 
which  is  "no  less  protective  of  the  publu; 
health  than  such  responsibility  may  be 
assumed  or  maintained  by  a  Stale. ' 
These  regulations  are  consistent  with 
that  mandate  and  with  EPA's  Indian 
Policy  Statement. 


IV.  Other  Regulatory  Requirements 

A.  Compliance  With  Executive  Order 
12291 

Executive  Order  122S1  (46  FR  13193. 
February  9. 1981)  requires  that  a 
regulatory  agency  determine  whether  a 
new  regulation  will  be  "major"  and,  if 
so.  that  a  regulatory  impact  anatysJB  be 
conducted,  A  major  rule  is  defined  as  a 
regulation  which  is  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  SlOO  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers;  individual  industries: 
Federal.  State,  and  local  government 
agencies:  or  geographic  regions;  or 

(3)  SigniTicant  adverse  effect  on 
competition,  employment,  investment. 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets, 

•    Since  this  rule  does  not  meet  the 
definition  of  a  major  regulation,  the 
Agency  has  not  conducted  a  regulatory 
impact  analysis.  The  proposed  rule  was 
aubnutted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  as 
required  by  Executive  Order  12291.  Any 
comments  from  0MB  to  EPA  and  any 
response  to  these  comments  will  be 
Hvailable  for  viewing  at  the 
Environm(*nial  Protection  Agency.  Room 
\0(i3  East  Tower.  401  M  Street  SW., 
Washington,  DC  20460. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  rule  was 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  soq.  and 
has  been  assigned  control  numbers 
2040-0090  (Public  Water  System)  and 
2040-0042  (Underground  Injection 
Control). 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  that  Federal  agencies  prepare 
regulatory  flexibility  analyses  assessing 
the  impacts  of  proposed  rules  on  entities 
such  as  small  businesses,  small 
organizations,  and  small  governmental 
juriJidictions  Such  analysis  Is  not 
required,  however,  when  the  head  of  the 
agency  certifies  that  a  nile  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  EPA  considers  the  information 
required  byjhis  rule  to  be  the  minimum 
necessary  to  administer  effectively  the 
Indian  provisions  of  the  1966  Safe 
Drinking  Water  Act  amendments.  Any 
additional  economic  impact  on  the 
public  resulting  from  reporting  and 
recordkeeping  requirements  that  Tribes 
adopt  as  pari  of  a  Public  Water  System 


and/or  Underground  Iniection  Control 
program(B)  is  expected  to  be  negligible 
since  owners/operators  of  public  water 
systems  and/or  underground  injection 
wells  are  already  reporting  to  EPA. 
Awarding  primacy  to  an  Indian  Tribe 
will  not  change  the  reporting  or 
regulatory  requirements,  but  only  the 
government  to  which  the  owner/ 
operator  reports.  Accordingly.  I  certify 
that  these  regulations,  when 
promulgated,  will  not  have  a  substantial 
impact  on  a  number  of  small  entities. 

Usl  of  Subjects  in  40  CFR  Parts  35.  124, 
141, 142, 143. 144.  145.  and  146 

Adnuntstrattve  practices  and 
procedures.  Air  pollution  control. 
Chemicals.  Confidential  business 
information.  Grant  programs — 
environmental  protection.  Hazardous 
materials.  Indians.  Intergovernmental 
relations.  Penalties.  Pesticides  and 
pests.  Radiation  protection,  Reporting 
and  recordkeeping  requirements.  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 

Dated:  September  12, 1988. 
Lee  M.  Thomas, 
Adminislrator. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  35— STATE  AND  LOCAL 
ASSISTANCE 

Subpart  A— Financial  Assistance  for 
Continuing  Environmental  Programs 

1,  The  authority  citation  for  Subpart  A 
is  amended.)o^read: 

Authority:  Sees.  105  and  3(n(a)  of  the  Clean 
Air  Act  a*  amended  (42  U-S  C.  7405  and 
760t(a||:  sees.  106.  205(g).  205(i|.  206  and  501 
(a]  of  the  Clean  Water  Act.  as  amended  (33 
use.  1Z56,  12a5(ft).  1285(j).  1288.  and 
1361(a)):  sees.  1443. 1450.  and  1451  of  the  Safe 
Drinking  Water  Act  (42  U.S.C.  300i-2  and 
300h-0);  sees.  2002(8)  and  3011  of  the  Solid 
Waste  Disposal  Act.  as  amended  by  the 
Resource  Conservation  and  Recovery  Act  of 
1976  (42  U.S.C.  eei2(a),  6931.  6947.  and  6949): 
and  sees.  4,  23.  and  25(aj  of  the  Federal 
Insechcide.  Fungicide,  and  Rodenticide  Act. 
as  amended  (7  U.S.C.  13efb).  136(u),  and 
1.16w(e)). 

2.  Section  35.!05  is  amended  to  add.  iff 
alphabetical  order,  new  deriniiions  for 
"Indian  Tribe"  and  "State"  to  read  as 
follows: 

§35.105    D«nn)tk)ns. 

"Indian  Tribe"  means,  within  the 
context  of  the  Public  Water  System 
Supervision  and  Underground  Water 
Source  Protection  grants,  any  Indian 
Tribe  having  a  Federally  recognized 
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governing  body  carrying  out  substantial 
governmental  duties  and  powers  over  a 
defined  area. 

"State"  means,  within  the  context  of 
the  Public  Water  System  Supervision 
and  Underground  Water  Source 
Protection  grants,  one  of  the  States  of 
the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  Guam. 
American  Samoa,  the  Trust  Territory  of 
the  Pacific  Islands,  the  Commonwealth 
of  the  Northern  Mariana  Islands,  or  an 
Indian  Tribe  treated  as  a  Stale. 


3.  Section  35.115  (e)  and  (f)  are  revised 
to  read  as  follows: 

§  35. 115    State  allotments  and  reserves. 

|e)  Public  Water  System  Supervision 
allotment  (Safe  Drinking  Water  Act 
section  1443(a)):  Population,  geographic 
area,  numbers  of  community  and 
noncommunity  water  systems  and  other 
relevant  factors.  All  jurisdictions  except 
American  Samoa.  Guam,  the  Northern 
Mariana  Islands,  the  Virgin  Islands  or 
an  individual  Indian  Tribe  treated  as  a 
State  shall  be  allotted  at  least  one 
percent.  Up  to  three  percent  of  the 
Public  Water  System  Supervision  funds 
shall  be  reserved  each  year  for  use  on 
Indian  lands. 

(f)  Underground  Water  Source 
Protection  ailotment  (Safe  Drinking 
Wdler  Act.  section  1443lbl):  Population. 
geographic  area,  extent  of  underground 
injection  practices,  and  other  relevant 
factors.  Up  to  five  percent  of  the 
Underground  Water  Source  Protection 
funds  shall  be  reserved  each  year  for 
use  on  Indian  lands. 

4  Section  35.165  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 

follows: 

$  35.155    Reallocation. 

(c)  Public  Water  System  Supervision 
and  Underground  Water  Source 
Protection  funds  reserved  for  use  on 
Indian  lands  which  are  not  awarded  to 
specific  Indian  Tribes  by  FeVjruary  1  of  a 
fiscal  year,  may  be  reallocated  by  the 
Administrator  for  supplementary 
awards  to  Indian  Tribes  treated  as 
Stales  or  to  EPA  Regions  for  purposes  of 
direct  implementation  on  Indian  lands. 

5.  Section  :i5.400  is  revised  to  read  as 
follows. 

§36.400    Purpoae. 

Sections  1443(a)  and  1451{a)(3l  of  the 
Safe  Drinking  Water  Act  authorize 
assistance  to  States  and  Indian  Tribes 
treated  as  States  for  Public  Water 


System  Supervision  Programs. 
Associated  program  regulations  are 
found  in  40  CFR  Parts  141. 142.  and  143. 

6.  Section  35.405  is  amended  by 
designating  existing  text  as  paragraph 
(a)  and  adding  a  new  paragraph  (b)  to 
read  as  follows: 

§35.405    Maximum  FeOcrsI  Share. 

(b)  The  Regional  Administrator  may 
increase  the  7S  percent  maximum 
Federal  share  for  an  Indian  Tribe  based 
upon  application  and  demonstration  by 
tlie  Tribe  that  it  does  not  have  adequate 
funds  {including  Federal  funds 
authorized  by  statute  to  be  used  for 
matching  purposes),  Tribal  funds,  or  in- 
kind  contributions  to  meet  the  required 
25  percent  Tribal  match.  In  no  case  shall 
the  Federal  share  be  greater  than  90 
percent. 

7.  Section  35.410  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§35.410    Llmltattons. 

(cj  The  limitations  in  paragraphs  (a) 
and  (b).  of  this  section  do  not  apply  to 
funds  allotted  to  Indian  Tribes. 

8.  Part  35  is  amended  by  adding  a  new 
§  35.415  to  read  as  follows: 

§35.415    IndlanTribes. 

(a)  The  Regional  Administrator  will 
not  award  initiiil  section  1443(a)  funds 
to  an  Indian  Tnbe  unless: 

(1)  EPA  has  determined  that  the 
Indian  Tribe  meets  the  requirements  of 
40  CFR  Part  142,  Subpart  H— Treatment 
of  Indian  Tribes  as  States;  and 

(2)  The  applicant  has  a  Public  Water 
System  Supervision  Program  or  agrees 
to  establish  one  within  three  years  of 
the  initial  award  and  agrees  to  assume 
primary  enforcement  responsibility 
within  this  period. 

(b)  The  Regional  Administrator  shall 
not  give  a  continuation  award  to  any 
Indian  Tribe  unless  the  Tribe  can 
demonstrate  reasonable  progress 
towards  assuming  primary  enforcement 
responsibility  within  the  three-year 
period. 

(c)  After  the  three-year  period  expires, 
the  Regional  Administrator  shall  not 
award  section  1443(a)  funds  to  an  Indian 
Tribe  unless  the  Tribe  has  assumed 
primary  enforcement  responsibility. 

9.  Section  35.450  is  revised  to  read  as 
follows: 

§  35.450    Purpose.  * 

Section  1443(b)  of  the  Safe  Drinking 
Water  Act  authorizes  assistance  to 
Slates  and  Indian  Tribes  treated  as 
States  for  Undergrountf  Water  Source 
Protection  Programs.  Associated 


program  regulations  are  found  m  40  CFR 
Parts  124. 144. 145,  146,  and  147. 

10.  Section  35.455  is  amended  by 
designating  existing  text  as  paragraph 
(a)  and  adding  a  new  paragraph  (b)  to 
read  as  follows: 

§  35.455    Maximum  Federal  share. 


(b)  The  Regional  Administrator  may 
increase  the  75  percent  maximum 
Federal  share  for  an  Indian  Tribe  based 
upon  application  and  demonstration  by 
tlie  Tribe  that  it  does  not  have  adequate 
funds  (including  Federal  funds 
authorized  by  statute  to  be  used  for 
matching  purposes).  Tribal  funds,  or  in- 
kind  contributions  to  meet  the  required 
25  percent  match  requirement.  In  no 
case  shall  the  Federal  share  be  greater 
than  90  percent. 

11.  Section  35.460  is  revised  to  read  as 
follows: 

§  35.460    Umitations. 

After  September  30, 1983,  the  Regional 
Administrator  will  not  award  section 
1443(b)  funds  unless  the  applicant  has 
primar>'  enforcement  responsibility  for 
the  Underground  Water  Source 
Protection  program.  The  above 
limitation  shall  not  apply  to  funds 
allotted  to  Indian  Tribes. 

12.  Part  35  is  amended  to  add  a  new 
Section  35.465  to  read  as  follows: 

$35,465    IndlanTribes. 

(a)  The  Regional  Administrator  will 
not  award  initial  section  1443(b)  funds 
to  an  Indian  Tribe  unless: 

U)  EP.A  has  determined  that  the 
Indian  Tribe  meets  the  requirements  of 
40  CFR  Part  145  Subpart  E— Treatment 
of  Indian  Tribps  as  States. 

(2)  The  applicant  has  an  Underground 
Water  Source  Protection  program  or 
agrees  to  establish  one  within  four  years 
of  the  initial  award  and  agrees  to 
assume  primary  enforcement 
responsibility  within  this  period. 

(b)  The  Regional  Administrator  shall 
not  give  a  continuation  award  to  any 
Indian  Tribe  unless  the  Tribe  can 
demonstrate  reasonable  progress 
towards  assuming  primary  enforcement 
responsibility  withm  the  four-year 
period. 

(c)  After  the  fott^year  period  expires. 
the  Regional  Administrator  shall  not 
award  section  1443(b)  funds  to  an  Indian 
Tribe  unless  the  Tnbe  has  assumed 
primary  enforcement  responsibility. 

PART  124— PRCKEDURES  FOR 
DECISION  MAKING 

1.  The  authority  citation  for  Pari  124 
continues  to  read  as  follows: 
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Authority:  Resource  Conservation  ontl 
Recovery  Act.  42  U  S.C-  6001  et  se^f..  Safe 
Unnking  Water  Act,  42  U  SC  3<Wf  et  aeq.; 
ri<*an  Water  Act  33  U  S.C.  1251  et  seq.:  and 
Clean  Air  Act.  42  U.SC-  1B57  et  seq 

2.  Section  124.2  is  amended  by  adding 
the  deHnition  "Indian  Tribe"  in 
alphabetical  order  and  by  revising  the 
following  definitions  to  read; 

§  124.2     Deffnittons. 

"Director"  means  the  Regional 
Administrator,  the  Slate  director  or  the 
Tribal  director  as  the  context  requires. 
or  an  authonzed  representative.  When 
there  is  no  approved  State  or  Tribal 
program,  and  there  is  an  EPA 
administered  program.  "Director '  means 
the  Regional  Administrator.  When  there 
is  an  approved  State  or  Tribal  program. 
"Director"  iiormaliy  means  the  State  or 
Tribal  director.  In  some  circumstances, 
however,  EPA  retains  the  authority  to 
take  certdin  actions  even  when  there  is 
an  approved  Stdte  or  Tnbdl  program. 
[For  example,  when  EPA  hns  issued  an 
N'PDES  permit  prior  to  the  approval  of  a 
Stdte  program.  EPA  may  retain 
jurisdiction  over  that  permit  after 
program  approval;  see  §  123.1)  In  such 
cases,  the  term  "Director"  means  the 
Regional  Admmistrator  and  not  the 
State  or  Tnbal  director. 


'Indian  Tribe  "  means  [except  in  the 
cdse  of  RCRA)  any  Indian  Tribe  having 
a  Federally  recognized  governing  body 
carrying  out  substantial  governmental 
duties  and  powers  over  a  defined  area. 


"Person"  means  an  individual, 
association,  partnership,  corporation, 
municipality,  Slate.  Federal,  or  Tribal 
agency,  or  an  agency  or  employee 
thereof. 

State"  means  one  of  the  States  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  RiCO.  the 
Virgin  Islands.  Guam,  American  Samoa. 
the  Trust  Territory  of  the  Pacific  Ulands 
(except  in  the  case  of  RCRA),  the 
Ciimmonwealih  of  the  Northern  Mariana 
!sl.-inds,  or  an  Indian  Tribe  treated  as  a 
Slate  (except  in  the  case  of  RCRA). 
"State  Director"  means  ihe  chief 
jdministrative  officer  of  any  State. 
interstate,  or  Tribal  agency  operating  an 
approved  program,  or  the  delegated 
i-epresenlafive  of  the  Slate  director.  If 
the  responsibility  is  divided  among  two 
or  more  States,  interstate,  or  Tribal 
agencies,  "State  Director"  means  the 
chief  administrative  officer  of  the  Stale, 
interstate,  or  Tribal  agency  authonzed 


to  perform  the  particular  procedure  or 
function  to  which  reference  is  made. 

3.  Section  I24.10(c)(l)(iu)  is  revised  to 

read  as  follows: 

§  124.10     Public  notice  of  pernnH  acUons 
and  pubttc  comment  penod. 

(c)  *  *  ' 

[!)■  •  • 

(iii)  Federal  and  State  agencies  with 
jurisdiction  over  Hsh,  shell^sh.  and 
wildlife  resources  and  over  coastal  zone 
management  plans,  the  Advisory 
Council  on  Historic  Preservation.  State 
Historic  Preservation  Officers,  including 
any  affected  Slates  (Indian  Tnbes).  (For 
purposes  of  this  paragraph,  and  in  the 
context  of  the  Underground  injection 
Control  Program  only,  the  term  State 
includes  Indian  Tribes  treated  as 
Slates.) 


PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  Pari  141  is 
revised  to  read  as  follows: 

Authority:  42  U  SC.  300f  e/sey 

2.  Section  141.2  (d)  and  (h)  are  revised 
to  read  as  follows: 

§  141^    Deflnittons. 


(d)  "Person"  means  an  individual: 

corporation:  company,  association: 
partnership;  municipality;  or  Slate. 
Federal,  or  tribal  agency 

(h)  "Slate"  means  the  agency  of  the 
Slate  or  Tribal  government  which  has 
jurisdiction  over  public  water  systems. 
During  any  period  when  a  State  or 
Tribal  government  does  not  have 
primary  enforcement  responsibility 
pursuant  to  Section  1413  of  the  Act.  the 
term  "State"  means  the  Regional 
Adminstrator.  U.S.  Environmental 
Protection  Agency. 


PART  142— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 
IMPLEMENTATION 

1   The  authority  citation  for  Part  142  is 
revised  to  read  as  follows: 
Authority:  42  U.SC  3<)0f  e/ aeq. 

2.  Section  142.2  is  amended  by 
redesignating  paragraphs  (f)  through  (p) 
-iS  paragraphs  (h)  through  (r)  and  by 
adding  new  paicatjiuphs  (f)  and  (g);  and 
the  redesignated  paragraphs  (1).  (k),  and 
(o)  are  revised  to  read  as  follows: 


§  142.2    Deflnittons. 

(0  "Indian  Tribe"  means  any  Indian 
Tribe  having  a  Federally  recognized 
governing  body  carrying  out  substantial 
governmental  duties  and  powers  over  a 
defined  area. 

(g)  "interstate  Agency"  means  an' 
agency  of  two  or  more  Slates 
established  by  or  under  an  agreement  ix 
compact  approved  by  the  Congress,  or 
any  other  agency  of  two  or  more  States 
or  Indian  Tribes  having  substantial 
powers  or  duties  pertaining  to  the 
control  of  pollution  as  determined  and 
approved  by  the  Administrator. 

(i)  "Municipality"  means  a  city.  town, 
or  other  public  body  created  by  or 
pursuant  (o  State  law,  or  an  Indian  Tribe 
which  does  not  meet  the  requirements  of 
Subpart  H  of  this  part. 

(k)  "Person"  means  an  individual; 
corporation:  company:  association: 
partnership:  municipality:  or  State, 
federal  or  Tribal  agency. 

(o)  "Stale"  means  one  of  the  Stales  of 
the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  Guam. 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  or  an 
Indian  Tribe  treated  as  a  State. 

3.  Section  142.3  is  amended  by  adding 
a  new  paragraph  (c)  to  read  as  follows: 

§  142.3    Scope. 

(c)  SecUon  1451  of  the  SDWA 
authorizes  the  Administrator  to  delegate 
primary  enforcement  responsibility  for 
public  water  systems  to  Indian  Tribes. 
An  Indian  Tribe  must  be  designated  by 
the  Administrator  for  treatment  as  a 
Stale  before  i(  is  eligible  to  apply  for 
Public  Water  System  Supervision  grants 
and  primary  enforcement  responsibility. 
Alt  primary  enforcement  responsibility 
requirements  of  Parts  141  and  142  apply 
to  Indian  Tribes  except  where 
specifically  noted. 

4.  Section  142.10  is  amended  by 
designating  existing  paragraph  fb)(3)  as 
paragraph  (b)(3)(i)  and  by  adding  a  new 
paragraph  (b)(J)(ii)  and  by  adding 
piiragraph  (f)  lo  rp.r.l  \i'k  fnlinus 

§  142.10     Requirements  tor  a  determinaUon 
of  primary  •nforcement  re&ponslb.tity 

lb|-  •• 
(3)(i)  •  •  • 
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(ii)  Upon  a  showing  by  an  Indian 
Tribe  of  an  intergovernmental  or  other 
agreement  to  have  all  analytical  tests 
performed  by  a  certified  laboratory.  Ihe 
Administrator  may  waive  this 
requirement. 

(f)  An  Indian  Tribe  shall  not  be 
required  to  exercise  crinunal 
enforcement  jurisdiction  to  meet  the 
requirements  for  primary  enforcement 

responsibility. 

5.  Part  142  IS  amended  to  add  a  new 
Subpart  H  to  read  as  follows 

PART  142-NATIONAL  PRIMAfiV 
DRINKING  WATER  REGULATIONS 
IMPLEMENTATION 


Subpart  H— Treatment  of  Indian  Tribes  as 
States 

142.72    Requirements  for  treatment  i,8  a 

State. 
142.76    Request  by  an  Indian  Tnbe  fur  a 

determine tiuo  of  treamient  as  a  Stale. 
142.78    Procedure  for  processui^  an  Indian 

Tribe'a  application  for  treatment  as  a 

Si.ilf 

Subpart  H— Treatment  of  Indian  Tribes 
as  States 

^  142.72    Requirements  for  treatment  as  a 
State. 

The  Administrator  is  authorized  to 
treat  an  Indian  Tribe  as  a  Slate  (for 
purposes  of  making  the  Tribe  eligible  to 
apply  for  a  Public  Water  System 
Program)  if  it  meets  the  following 
criteria; 

(a)  The  Indian  Tribe  is  recognized  by 
Ihe  Secretary  of  the  Interior. 

(b)  The  Indian  Tribe  has  a  tribal 
governing  body  which  is  currently 
"carrying  out  substantial  governmental 
duties  and  powers"  over  a  defined  area, 
(/.e..  is  cuirently  performing 
governmental  functions  to  promote  Ihe 
health,  safety,  and  welfare  of  the 
affected  population  within  a  defined 
geographic  area). 

(c)  file  Indian  Tribe  demonstrates 
that  the  functions  to  be  performed  in 
regulating  the  public  water  systems  that 
the  applicant  intends  to  regulate  are 
within  Ihe  area  of  the  Indian  Tribal 
government's  jurisdiction. 

(d)  The  Indian  Tribe  is  reasonably 
expected  lo  be  capable,  in  the 
Administrator's  judgment,  of 
administering  (in  a  manner  consistent 
with  the  terms  and  purposes  of  the  Act 
and  all  applicable  regulations)  an 
effective  Public  Water  System  program 
by  the  existence  of  management  and 
technical  skills  necessary  to  administer 
an  effective  Public  Water  System 
program  or  a  plan  to  acquire  the 


additional  management  and/or 
technical  skills  to  administer  an 
effective  PubUc  Waler  System  Program; 
by  the  existence  of  institutions  to 
exercise  executive,  legislative,  and 
judicial  functions;  by  a  history  of 
successful  managerial  performance  of 
public  health  or  environmental 
programs;  and  by  acceptable  accounting 
and  procurement  procedures. 

§142.76    Request  by  an  Indian  Trlt>e  tor  a 
determinatton  of  treatment  as  a  State. 
An  Indian  Tnbe  n-.a>  applj  tu  tbn 
Administrator  for  a  determination  that  it 
qualifies  for  treatment  as  a  Slate 
pursuant  lo  sei  lion  1451  of  the  Act.  The 
application  s(-..)l  be  concise  and 
describe  how  the  Indian  Tribe  will  meet 
each  of  the  requirements  of  §  142.72.  The 
application  shall  consist  of  the  following 
information; 

(a)  A  statement  that  the  Tribe  is 
recognized  by  the  Secretary  of  the 
Interior. 

(b)  A  descriptive  statement 
demonstrating  that  the  Tribal  governing 
body  is  currently  carrying  out 
substantial  governmental  duties  and 
powers  over  a  defined  area.  The 
statement  shall: 

(1)  Describe  the  form  of  the  Tribal 
government: 

[2]  Describe  the  types  of  governmental 
functions  currently  performed  by  the 
Tribal  governing  body  such  as.  but  not 
limited  to,  the  exercise  of  police  powers 
affecting  (or  relating  lo)  the  health, 
safety,  and  welfare  of  the  affected 
population;  taxation;  and  the  exercise  of 
the  power  of  eminent  domain:  and 

(3]  Identify  the  sources  of  the  Tribal 
government's  authority  to  carry  out  the 
governmental  functions  currenlly  being 
performed. 

(c)  A  map  or  legal  description  of  the 
area  over  which  the  Indian  Tribe  asserts 
jurisdiction;  a  statement  by  the  Tribal 
Attorney  General  lor  equivalent  official) 
which  describes  the  basis  for  the  Tribe's 
jurisdictional  assertion  (mcluding  the 
nature  or  subject  matter  of  the  asserted 
jurisdiction);  a  copy  of  all  documents 
such  as  Tribal  constitutions,  by-laws, 
charters,  executive  orders,  codes, 
ordinances,  and/or  resolutions  which 
support  the  Tribe's  asserted  jurisdiction; 
and  a  description  of  the  locations  of  the 
public  water  systems  the  Tribe  proposes 
to  regulate. 

(d)  A  narrative  statement  describing 
the  capability  of  the  Indian  Tribe  lo 
administer  an  effective  F>ublic  Water 
System  program.  The  narrative 
statement  shall  include; 

(1)  A  description  of  the  Indian  Tribe's 
previous  management  experience 
including,  but  nol  limited  to,  the 
administration  of  programs  and  services 


aulhorized  fiy  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U3.C.  450  el  teq.\. 
the  Indian  Mmeral  Development  Act  (25 
U.S.C.  2101  el  seq.\.  or  the  Indian 
Sanitation  Facilities  Construction 
Activity  Act  (42  U.S.C.  20048). 

(2)  A  list  of  existing  environmental  or 
public  health  programs  adrairustered  by 
the  Tribal  governing  body  and  a  copy  uf 
related  Tribal  laws,  regulations  and 
policies. 

(3)  A  description  of  the  Indian  Tribe's 
accounting  and  procurement  systems. 

(4)  A  description  of  the  entity  (or 
entities)  which  exercise  the  executive, 
legislative,  and  judicial  funf:tions  of  tlie 
Tribal  government 

(5)  A  description  of  the  existing,  or 
proposed,  agency  of  the  Indian  Tribe 
which  will  assume  primary  enforcement 
responsibility,  including  a  description  of 
the  relationship  between  owners/ 
operators  of  the  public  water  systems 
and  the  agency. 

(6)  A  description  of  the  technical  and 
administrative  capabilities  of  the  staff  to 
administer  and  manage  an  effective 
Public  Water  System  Program  or  a  plan 
which  proposes  how  the  Tribe  will 
acquire  additional  administrative  and/ 
or  technical  expertise.  The  plan  must 
address  how  the  Tribe  will  obtain  the 
funds  to  acquire  the  additional 
administrative  and  technical  expertise. 

(e)  The  Administrator  may.  in  his 
discretion,  request  further 
documentation  necessary  to  support  a 
Tribal  request  for  treatment  as  a  Stale. 

(f)  If  the  Administrator  has  previously' 
determined  that  a  Tribe  has  met  the 
requirement  for  "treatment  as  a  State" 
for  programs  authorized  under  the  Safe 
Drinking  Water  or  the  Clean  Water 
Acts,  then  that  Tribe  may  provide  only 
that  information  unique  to  the  Pubhc 
Waler  System  program  (i.e..  i%  142.76(c) 
and  142.76(d)(6)). 

§  142.78    Procedure  for  processing  an 
iTKJian  Tribe's  apptication  fo.  treatment  as  a 
State. 

(a)  The  Administrator  shall  process  a 
completed  apphcation  of  an  Indian 
Tribe  for  treatment  as  a  State  submitted 
pursuant  to  %  142.76  in  a  timely  manner 
He  shall  promptly  notify  Oie  Indian 
Tribe  of  receipt  of  the  application. 

(b)  Within  30  days  after  receipt  of  die 
Indian  Tribe's  completed  application  for 
treatment  as  a  State,  the  Administrator 
shall  notify  the  appropriate 
governmental  entities.  Notice  shall 
include  information  on  the  substance  of 
and  basis  for  the  Tribes  jurisdictional 
assertions 

(c)  Each  governmental  entity  so 
notified  by  the  Administrator  shall  have 
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30  days  to  comment  upon  the  Tribe's 
assertion  of  junsdit:tion.  Comments  by 
governmental  entities  shall  be  limited  to 
the  Tribe's  assertion  of  jurisdiction. 

(d)  If  a  Tribe's  asserted  iurisdiction  is 
subject  to  a  competing  or  conflicling 
claim,  the  Administrator,  after 
consultation  with  the  Secretary  of  the 
Department  of  the  Interior,  or  his 
designee,  and  in  consideration  of  other 
comments  received,  shall  determine 
whether  the  Tribe  has  adequately 
demonstrated  the  requisite  jurisdiction 
for  primacy  for  the  Public  Water  System 
Program. 

(e}  If  the  Administrator  determines 
that  a  Tribe  meets  the  requirements  of 
§  142.72,  the  Indian  Tribe  is  then  eligible 
to  apply  for  development  grants  and 
primary  enforcement  responsibility  for  a 
Public  Water  System  Program  and 
associated  funding  under  section  1443|a} 
of  the  Act  and  for  primary  enforcement 
responsibility  for  public  water  systems 
under  section  1413  of  the  Act. 

PART  143— NATIONAL  SECONDARY 
DRINKING  WATER  REGULATIONS 

1.  The  authonty  citation  for  Part  143  is 
reviised  to  read  as  follows: 

Authority!  42  U  S.C.  300f  el  seq 

2.  Section  143.2(d]  is  revised  to  read 

as  follows; 

§  143^    Definitions. 

(d]  "State"  means  the  agency  of  the 
State  or  Tribal  government  which  has 
jurisdiction  over  public  water  systems. 
During  any  period  when  a  State  does  not 
h.Tve  responsibility  pursuant  to  section 
1443  of  the  Act.  the  term  '"Stale"  means 
the  Regional  Administrator,  U.S. 
Environmental  Protection  Agenry. 


PART  144— UNDERGROUND 
INJECTION  CONTROL  PROGRAM 

1,  The  authority  citation  for  Part  144  is 
revised  to  read  as  follows: 

Authority:  Safi;  Dnnking  Water  Act,  42 
U.S-C.  300f  el  sftf.  Resource  Conservation 
and  Recovery  Act.  42  USC-  6901  et  seq. 

2.  Section  144.3  is  amended  by  adding 
the  definition  "Indian  tribe"  in 
alphabetical  order  and  by  revising  the 
following  definitions  to  read: 

§  144.3    Definitions. 

"Approvt?d  Stale  Program  '  means  a 
L'lC  program  administered  by  the  Slate 
or  Indian  Tribe  that  has  been  approved 
by  EP.A  according  lo  SDWA  sections 
1422  and/or  1425- 


"Director"  means  the  Regional 
Administrator,  the  State  director  or  the 
Tribal  director  as  the  context  requires, 
or  an  authorized  representative.  When 
there  is  no  approved  State  or  Tribal 
program,  and  there  is  an  EPA 
administered  program.  "Director"  means 
the  Regional  Administrator.  When  there 
is  an  approved  Slate  or  Tribal  program. 
"Director"  normally  means  the  State  or 
Tribal  director.  In  some  circumstances, 
however,  EPA  retains  the  authority  to 
take  certain  actions  even  when  there  is 
an  approved  Stale  or  Tribal  program.  In 
such  cases,  the  term  "Director"  means 
the  Regional  Administrator  and  not  the 
State  or  Tribal  director. 

"Indian  Tnbe"  means  any  Indian 
Tribe  having  a  Federally  recognized 
governing  body  carrying  out  substantial 
governmental  duties  and  powers  over  a 
defined  area. 

"Interstate  Agency"  means  an  agency 
of  two  or  more  States  established  by  or 
under  an  agreement  or  compact 
approved  by  the  Congress,  or  any  other 
agency  of  two  or  more  Stales  or  Indian 
Tribes  having  substantial  powers  or 
duties  pertaining  lo  Ihe  control  of 
pollution  as  determined  and  approved 
by  the  Administrator  under  the 
"appropriate  Act  and  regulations." 

"Person"  means  an  individual, 
association,  partnership,  corporation, 
municipality,  Stale.  Federal,  or  Tribal 
agency,  or  an  agency  or  employee 
thereof. 

"State"  means  any  of  the  50  States, 
the  District  of  Columbia.  Guam,  the 
Commonwealth  of  Puerto  Rjco,  the 
Virgin  Islands,  American  Samoa,  ihe 
Trust  Territory  of  the  Pacific  Islands,  the 
Commonwealth  of  Ihe  Northern  Mariana 
Islands,  or  an  Indian  Tribe  treated  as  a 
State. 

"Stale  Director"  means  Ihe  chief 
administrative  officer  of  any  Stale, 
interstate,  or  Tribal  agency  operating  an 
"approved  program."  or  the  delegated 
representative  of  Ihe  Slate  director.  If 
Ihe  responsibility  is  divided  among  two 
or  more  Slates,  interstate,  or  Tribal 
agencies.  "State  Director"  means  the 
chief  administrative  officer  of  the  Stale, 
interstate,  or  Tribal  agency  authorized 
to  perform  the  particular  procedure  or 
function  to  which  referencffljp-made. 


PART  US— STATE  UIC  PROGRAM 
REQUIREMENTS 

1.  The  authority  citation  for  Part  145  is 
revised  to  read  as  follows: 


Authority:  42  USC  -KJOf  e/.w*/ 

2.  Section  145-1  is  amended  lo  add  a 
new  paragraph  (h)  to  read  as  follows: 

§  1 4S.  1    Purpose  and  scope. 

(h)  Section  1451  of  Ihe  SDWA 
authorizes  the  Administrator  lo  delegate 
primary  enforcement  responsibility  for 
the  Underground  Injection  Control 
Program  lo  Indian  Tribes.  An  Indian 
Tribe  must  establish  its  eligibdity  lo  be 
treated  as  a  State  before  it  is  eligible  to 
apply  for  Underground  Injection  Control 
grants  and  primary  enforcement 
responsibility.  All  requirements  of  Paris 
124.  144. 145.  and  146  Ihal  apply  lo 
Stales  with  UIC  primary  enforcement 
responsibility  also  apply  to  Indian 
Tribes  except  where  specifically  noted. 

3.  Section  145.13  is  amended  lo  add  a 
new  paragraph  [e]  to  read  as  follows: 

§  145.13    Requtremenis  for  enforcemeni 
auttionty 

|e|  Tu  Ihe  extent  that  an  Indian  Tribe* 
does  not  assert  or  is  precluded  from 
asserting  criminal  enforcement  authority 
the  Administralor  will  assume  primary 
enforcement  responsibility  for  criminal 
violations.  The  Memorandum  of 
Agreement  In  §  145.25  shall  reflect  a 
system  where  the  Tribal  agency  will 
refer  such  violations  lo  the 
Administrator  in  an  appropriate  and 
timely  manner. 

4.  In  Section  145.21.  existing 
paragraphs  [c]  through  (fl  are 
redesignated  as  paragraphs  fd)  through 
Ig)  and  a  new  paragraph  (c)  is  added  lo 
read  as  follows 

§  145.21     General  requirements  (or 
program  approvals. 

(c)  The  requirements  of  S  145.21  |a) 
and  (b]  shall  not  apply  lo  Indian  Tribes. 

5.  Pari  145  is  amended  lo  add  a  new 
Subpart  E  to  read  as  follows: 

Subpan  E— Treatment  of  Indian  Tribes  as 
Slates 

145.52    Requiremenli  for  treatment  as  d 

Stale. 
145. 56    Rpqucsl  by  an  Indian  Tribe  fur  a 

determination  of  Ircaimenl  ai  a  Slate. 
145.58    Procedure  for  processing  an  Indian 

Tribe's  application  for  treatment  as  a 

State. 

Subpart  E— Treatment  of  Indian  Tnbes 
as  States 

§  145.S2     Requirements  (or  treatment  as  a 
State. 

The  Administrator  is  authorized  to 
treat  an  Indian  Tribe  as  a  State  (for 
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purposes  of  making  the  Trilje  eligible  to 
apply  for  an  Underground  Infection 
Control  ProgritfTi]  if  it  meets  the 
following  crilBTia: 

(a)  The  Indian  Tube  is  recognized  by 
the  Se<!feiary  of  the  Interior. 

(b)  The  Indian  Tribe  has  a  Tribal 
governing  body  which  is  currently 
"carrying  out  substantial  governmental 
duties  and  powt^rs'  over  a  defined  area. 
[i.e.,  is  currently  performing 
governmental  functions  to  promote  the 
health,  safely,  and  welfare  of  the 
affected  population  wilhtn  a  defined 
geographic  area). 

(c)  The  Indian  Tribe  demonstrates 
thai  the  functions  to  be  performed  in 
regulating  the  underground  injection 
wells  that  the  appUcant  intends  to 
regulate  are  within  the  area  of  the 
Indian  Tribal  government's  jurisdiction. 

(d)  The  Indian  Tribe  is  reasonably 
expected  to  be  capable,  in  the 
Administrator's  judgment  of 
administering  (in  a  manner  consistent 
with  the  terms  and  purposes  of  the  Act 
and  all  applicable  regulations)  an 
effective  Underground  Injection  Control 
Program  by  the  existence  of 
management  and  technical  skills 
necessary  to  administer  an  effective 
Underground  Injection  Control  Program 
or  a  plan  to  acquire  the  additional 
management  and/or  technical  skills  to 
administer  an  effective  Underground 
Injection  Control  Program:  by  the 
existence  of  institutions  to  exercise 
executive,  legislative,  and  judicial 
functions:  by  a  history  of  successful 
managerial  performance  of  public  health 
or  environmental  programs;  and  by 
acceptable  accounting  and  procurement 
procedures. 

§  145.56    Request  by  an  Indian  Tribe  for  a 
determination  of  treatment  as  a  State. 
An  Indian  Tribe  may  apply  to  the 
Administrator  for  a  determination  that  it 
qualiHes  for  treatment  as  a  State 
pursuant  to  section  1451  of  Ihe  Act.  The 
application  shall  be  concise  and 
describe  how  the  Indian  Tribe  will  meet 
each  of  the  requirements  of  S  145,52.  The 
application  shall  consist  of  the 
following: 

(a)  A  statement  that  the  Tribe  is 
recognized  by  the  Secretary  of  the 
Interior. 

(b)  A  descriptive  statement 
demonstrating  that  the  Tribal  governing 
body  is  currently  carrying  out 
substantial  governmental  duties  and 
powers  over  a  defined  area.  The 
slatement  shall: 

(1)  Describe  the  form  of  the  Tribal 
government: 

(2)  Describe  the  types  of  governmental 
functions  currently  performed  by  the 
Tribal  governing  body  such  as.  but  not 


limited  to.  the  exercise  of  police  powers 
affecting  (or  relating  lo)  the  health, 
safety,  and  welfare  of  the  affected 
pnpulation;  taxation:  and  the  exercise  of 
the  power  of  eminent  domain;  and 

(3|  Identify  the  sources  of  the  Tribal 
government's  authority  lo  carry  out  the 
governmental  functions  currently  being 
performed. 

Id  A  map  or  legal  description  of  the 
area  over  which  the  Indian  Tribe  asserts 
jurisdiction:  a  statement  by  the  Tribal 
Attorney  General  (or  equivalent  official) 
which  describes  the  basis  for  the  Tribe's 
jurisdictional  assertion  (including  the 
nature  or  subject  matter  of  Ihe  asserted 
jurisdiction):  a  copy  of  all  documents 
such  as  Tribal  constitutions,  by-laws, 
charters,  executive  orders,  codes, 
ordinances,  and/or  resolutions  which 
support  the  Tribe's  asserted  jurisdiction; 
and  a  description  of  the  locations  of  the 
underground  injection  wells  Ihe  Tribe 
proposes  to  regulate. 

(d)  A  narrative  statement  describing 
the  capability  of  the  Indian  Tribe  to 
administer  an  effective  Underground 
Injection  Control  program  which  shall 
include: 

(1)  A  description  of  the  Indian  Tribe's 
previous  management  experience 
including,  but  not  limited  to.  the 
administration  of  programs  and  services 
authorized  under  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450  et  seq.), 
Ihe  Indian  Mineral  Development  Act  (25 
U.S.C.  2101  etseq.).  or  the  Indian 
Sanitation  Facilities  Construction 
Activity  Act  (42  U.S.C.  2004a). 

(2)  A  list  of  existing  environmental  or 
public  health  programs  administered  by 
the  Tribal  governing  body  and  a  copy  of 
related  Tribal  laws,  regulations  and 
policies. 

(3)  A  description  of  the  Indian  Tribe's 
accounting  and  procurement  systems. 

(4)  A  description  of  the  entity  (or 
entities)  which  exercise  the  executive, 
legislative,  and  judicial  functions  of  the 
Tribal  government. 

(5)  A  description  of  the  existing,  or 
proposed,  agency  of  the  Indian  Tribe 
which  will  assume  primary  enforcement 
responsibility,  including  a  description  of 
the  relationship  between  owners/ 
operators  of  the  underground  injection 
wells  and  the  agency. 

(6)  A  description  of  Ihe  technical  and 
administrative  capabilities  of  Ihe  staff  to 
administer  and  manage  an  effective 
Underground  Injection  Control  Program 
or  a  plan  which  proposes  how  the  "Tribe 
will  acquire  additional  administrative 
and/or  technical  expertise.  The  plan 
must  address  how  the  Tribe  will  obtain  ^ 
the  funds  to  acquire  the  additional 
administrative  and  technical  expertise. 


(e)  The  Admmstrator  may.  in  his 
discretion,  request  further 
documentation  necessary  to  support  a 
Tribal  request  for  treatment  as  a  State. 

(f)  If  Ihe  Administrator  has  previously 
determined  thai  a  Tnbe  has  met  the 
requirement  few  "treatment  as  a  State" 
for  programs  authorized  under  the  Safe 
Drinking  Water  or  Ihe  Clean  Water 
Acts,  then  that  Tribe  may  provide  only 
Ihal  information  unique  to  the 
Underground  Injection  Contrxj!  program 
{i.e..  §§  14576(r)  and  145.76(d)(6)l, 

>  14S.S8    Procedure  for  processing  an 
Indian  Tribe's  ap{>liC3tJon  tor  treatment  as  a 
SUte. 

(a)  The  Administrator  shall  process  a 
completed  application  of  an  Indian 
Tribe  for  treatment  as  a  Slate  submitted 
pursuant  lo  S  145.56  in  a  timely  manner. 
He  shall  promptly  notify  the  Indian 
Tnbe  of  receipt  of  the  application. 

(b)  Within  30  days  after  receipt  of  the 
Indian  Tribe's  completed  application  for 
treatment  as  a  State,  the  Administrator 
shall  notify  Ihe  appropriate 
governmental  entities.  Notice  shall 
include  information  on  the  substance 
and  base  for  the  Tribe's  jurisdictional 
assertions. 

(c)  Each  governmental  entity  so 
notified  by  the  Administrator  shall  have 
30  days  to  comment  upon  the  Tribe's 
assertion  of  jurisdiction.  Comments  by 
governmental  entities  shall  be  limited  to 
the  Tribe's  assertion  of  jurisdiction. 

(d)  If  a  Tribe's  asserted  jurisdiction  is 
subject  to  a  competing  or  conflicting 
claim.  Ihe  Administrator,  after 
consultation  with  the  Secretary  of  the 
Department  of  the  Interior,  or  his 
designee,  and  in  consideration  of  other 
comments  received,  shall  determine 
whether  Ihe  Tribe  has  adequately 
demonstrated  the  requisite  jurisdiction 
for  primacy  for  the  Underground 
Injection  Control  Program. 

(e)  If  the  Administralor  determines 
that  a  Tribe  meets  the  requirements  of 

§  145.52.  the  Indian  Tribe  is  then  eligible 
to  apply  For  development  grants  and 
primary  enforcement  responsibility  for 
an  Underground  Injection  Control 
program  and  the  associated  funding 
under  section  1443(b)  of  the  Act  and 
primary  enforcement  responsibility  for 
the  Underground  Injection  Control 
Program  under  sections  1422  and/or 
1425  of  the  Acl. 

PART  146— UNDERGROUND 
INJECTION  CONTROL  PROGRAM: 
CRITERIA  AND  STANDARDS 

1.  The  authority  citation  for  Pari  146  is 
revised  to  read  as  follows: 


BEST  COPY  AVAILABLE 
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Aiithonty:  Sdfe  Drinking  W'aler  Act.  42 
US  C-  300f  et  seq.;  Resource  Conservation 
and  Recovery  Act.  42  U.SC.  6901  et  seq. 

2.  Section  146.3  is  amended  by  adding 
the  definition  "Indian  Tribe"  in 
alphabetical  order  and  by  revising  the 
following  definitions  to  read; 

§  146.3    Definitions. 


"Uireciur  '  medns  the  Regional 
.Administrator,  the  State  director  or  the 
Tribal  director  as  the  context  requires. 
or  an  authorized  representative.  When 
there  is  no  approved  State  or  Tribal 
program,  and  there  is  an  EPA 
administered  program.  "Director"  means 
the  RegioHc  1  Administrator.  When  there 


IS  an  approved  State  or  Tribal  program. 
"Director"  normally  means  the  State  or 
Tribal  director.  In  some  circumstances, 
however.  ElPA  retains  the  authority  to 
take  certain  actions  even  when  there  is 
an  approved  State  or  Tribal  program. 
(For  example,  when  EPA  has  issued  an 
NPDES  permit  prior  to  the  approval  of  a 
State  program.  EPA  may  retain 
jurisdiction  over  that  permit  after 
program  approval;  see  \  123.69).  In  such 
cases,  the  term  "Director"  means  the 
Regional  Administrator  and  not  the 
State  or  Tribal  director. 


"Indian  Tribe"  means  any  Indian 
Tribe  having  a  Federally  recognized 
governing  body  carrying  out  substantial 


governmental  duties  and  powers  over  a 
defined  area. 

"State  Director"  means  the  chief 
administrative  officer  of  any  State, 
interstate,  or  Tribal  agency  operating  an 
"approved  program,"  or  the  delegated 
representative  of  the  State  Director.  If 
the  responsibility  is  divided  among  two 
or  more  State,  interstate,  or  Tribal 
agencies.  "State  Director"  means  the 
chief  administrative  officer  of  the  State, 
interstate,  or  Tribal  agency  authorized 
to  perform  the  particular  procedure  or 
function  to  which  reference  is  made. 
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DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and 
Renewable  Energy 

10  CFR  Pari  430 

[  Docket  No.  CAS-RM-SO- 1  IS  I 

Energy  Conservation  Program  for 
Consumer  Products;  Notice  of 
Proposed  Rulemaking  and  Public 
Hearing  Regarding  Test  Procedures 
for  Refrigerators,  Refrigerator- 
Freezers  and  Freezers 

agency:  Office  of  Conser\'ation  and 
Renewdhle  Energy.  DOE. 
ACTION:  Notice  of  proposed  rulemaking 
and  public  hearing. 


SUMMARV:  The  Department  of  Energy 

(DOE)  hereby  proposes  to  amend  the 
test  procedures  for  refrigerators, 
refrigerator-freezers,  and  freezers.  Test 
procedures  are  one  part  of  the  energy 
conserx'ation  program  for  consumer 
products  established  pursuant  to  the 
Energy  Policy  and  Conservation  AvA,  as 
amended  by  the  National  Energy 
Conservation  Policy  Act  [NECPA).  the 
National  Appliance  Energy 
Conservation  Act  of  1987  tNAECA) 
(Pub,  L  100-12]  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (N'AECA  1988] 
(Pub.  L  100-357).  Among  other  program 
elements,  the  legislation  requires  that 
standard  methods  of  testing  be 
prescribed  for  covered  products. 

The  purpose  of  today's  notice  is  to 
prescnbe  test  procedures  for  rating 
refrigerators,  refrigerator-freezers  and 
freezers  with  innovative  features,  such 
-is  vanable  defrost  controls  [VDCJ.  dual 
compressor  systems,  and  the  quick 
treeze  operation  of  freezers. 
DATES:  Written  comments  [seven 
copies)  in  response  (o  this  notice  must 
he  received  November  25.  1988;  requests 
to  speak  at  the  public  hparing  must  be 
received  by  November  1;  the  public 
h'^aring  wiil  be  held  on  November  7. 
r-JHH  at  9  10  am. 

AOORESSES:  Written  comments  and 
requests  to  speak  at  the  public  hearing, 
and  copies  of  statements  of  each 
sneaker  are  to  be  submitted  to:  U.S. 
Department  of  Energy.  Office  of 
Conservation  and  Renewable  Energy, 
Office  of  Hearings  and  Dockets, 
Refrigerator.  Refrigerator-Freezer,  and 
Freezer  Test  Procedures.  Docket  No. 
CAS-RM-8()-n8.  1000  Independence 
Avenue.  SW..  Washington,  DC  20585. 
(202)586-9320. 

The  public  hearing  will  be  held  at 
Room  lE-245.  Forreslal  Building,  1000 
Independence  Avenue,  SW.. 


Washuigtoo,  DC  20585.  Please  bring  nine 
copies  of  the  oral  (eslimony  to  Hearing. 
Copies  of  the  transcript  of  the  public 
heanng,  and  the  public  comments 
received,  may  be  obtained  at  the  DOE 
Freedom  of  Information  Reading  Room. 
Room  lE-190.  1000  Independence 
Avenue.  SW..  Washington  DC  20585. 
!::n:i  5Bf>-.i9f,q 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglass  S^j^ramson.  U.S.  Department 
of  Energ^^Bwice  of  Conservation  and 
Renewable  Energy.  Forreslal  Building, 
Mail  Station.  CE-132, 1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585.  (202)  588-9127. 

Eugene Margolis.  Esq..  US.  Department 
of  Energy,  Office  of  General  CounseL 
Forreslal  Building,  Mail  Station,  GC- 
12. 1000  Independence  Avenue.  SW.. 
Washington.  DC  20585.  (202)  586-9507 

U.S.  Department  of  Energy,  Hearings 
and  Dockets.  Forrestal  Building.  Mail 
Station  CE-43.1.  Room  f.B-025.  1000 
Independence  Avenue,  SW  . 
Washington.  DC  20585,  (202)  586-^320. 

I.  Supplementary  Information: 

a.  Background 

The  Energy  Conservation  f^ogram  for 
Consumer  Products  was  established 
pursuant  to  Title  III.  Part  B  of  the  Energy 
Policy  and  Conservation  Act  (EPCA) 
(Pub.  L  94-163).  Subsequently.  EPCA 
was  amended  by  the  NationBl  Energy 
Conservation  PoKcy  Act  (NECPA)  (Pub, 
L.  95-619).  the  National  Appliance 
Energy  Conservation  Act  of  19H7 
(NAECA)  (Pub.  L  100-12J  »  and  the 
National  Apphance  Energy 
Conservation  Amendments  of  198fl 
(NAECA-19e8)  (Pub.  L  100-357).  Among 
other  program  elements,  section  323  of 
the  Act  requires  that  standard  methods 
of  testing  be  prescribed  for  covered 
products,  including  refrigerators, 
refrigerator-freezers,  and  freezers- 

The  Department  of  Energy  (DOE  or 
the  Department]  proposed  test 
procedures  for  refrigerators  and 
refrigerator  freezers,  and  freezers  by 
notice  issued  April  21. 1977.  (42  FR 
21576.  April  27. 1977).  A  public  hearing 
on  the  proposed  test  procedures  was 
held  on  |une  14. 1977.  The  Department 
issued  final  test  procedures  oit 
September  8. 1977.  (42  FR  46140, 
September  14: 1977). 

On  July  14. 1980.  DOE  published  a 
response  to  a  petition  for  rulemaking 
submitted  by  the  Association  of  Home 
Appliance  Manufacturers  (AHAM). 
requesting  that  the  burden  of  test 


'  Pan  B  of  Tllln  111  of  EPCA  «>  mnended  by 
NECPA.  NAECA  and  NAECA-lMU  Is  nttmd  Is  in 

thia  nolicv  a«  the  "Ad". 


procedures  for  refrigerators,  refrigerator- 
freezers,  and  freezers  be  lessened. 

The  response  included  the  comments 
of  the  National  Bureau  of  Standards 
(NBS).  the  AHAM  recommendations, 
and  DOE'S  proposed  revised  teat 
procedures.  (45  FR  47396,  July  14. 1980). 
On  October  14. 1981.  DOE  proposed  an 
amended  version  of  the  revised  lest 
procedures  (46  FR  50544)  which  defined 
steady-slate  conditions  and 
requirements  for  the  test  chamber 
ambient  air  temperature  gradient.  The 
final  rule  establishing  new  lest 
procedures  for  refrigerators,  refrigerator- 
freezers  and  freezers,  was  published  on 
August  10. 1982.  (47  FR  34517)  Editorial 
corrections  to  the  final  rule  were 
published  March  29. 1983.  (48  FR  13013) 
The  August  1982  final  rule  established  a 
three-year  transition  period,  expiring  on 
September  9.  1985.  for  the  new  test 
procedures.  Subsequently,  DOE  received 
iour  petitions  for  waivers  concerning 
^^ktronic  adaptive  defrost  controls 
(toC),  The  first  petition  (Case  No.  RF- 
001).  received  from  Whirlpool 
Corporation  (Whirlpool)  on  November 
14.  1984.  was  published  in  the  Federal 
Register  on  January  11.  1985.  (50  FR 
1628).  Based  on  DOE'S  review  of 
comments  and  data  provided.  DOE 
determined  that  the  test  procedures  had 
no  provision  for  determining  the  interval 
between  defrost  cycles  for  ADC- 
equipped  refrigerator-freezers  which 
would  be  comparable  to  normal  usage 
patterns.  Based  on  DOEs  review  of 
Whirlpool's  field  data  and  comments 
from  two  other  manufacturers.  DOE 
developed  an  alternative  test  method 
which  was  included  in  the  Decision  and 
Order  granted  Whirlpool  on  August  23. 
1985.  (50  FR  34186). 

The  second  Petition  for  Waiver  (Case 
No.  RF-002)  received  from  White 
Consolidated  Industries  (WCl)  on 
October  23. 1985,  was  published  in  the 
Federal  Reg;isler  on  December  16,  1985- 
(50  FR  51284).  WCl  also  had  developed 
an  electronic  defrost  control  system 
(EDC)  and  requested  permission  to  use 
the  tesi  procedures  granted  previously 
to  Whirlpool  Based  on  DOE's  review  of 
comments  and  the  Petition  for  Waiver. 
DOE  developed  an  alternate  lest  method 
based  on  Ihe  long-lime  automatic 
defrost  test  In  Appendix  Al  of  Subpart  b 
ofloCFRPart  430.  which  was  included 
in  the  Decision  and  Order  granted  WCl. 
(51  FR  15679.  April  26. 1986). 

On  March  12. 1986.  Whirlpool 
submitted  Petitions  for  Waiver  of  DOE 
lest  procedure  requirements  for  two  new 
ADC  equipped  refrigerator-freezers 
(Case  Nos.  RF-003  and  RF-OW).  Both 
petitions  were  published  in  (he  Federal 
Register  on  May  21. 1986.  (51  FR  18655). 
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In  each  petition.  Whirlpool  requested  (o 
use  the  alternate  lesl  procedui^  granted 
in  Case  No.  RF-OOl.  Based  upon  DOE  s 
review  of  the  petitions  and  the 
commenis  received,  the  Department 
granted  each  petition,  allowing 
Whirlpool  to  use  the  same  teal 
procedure  specified  in  the  DOE's 
Decision  and  Order  in  Case  No.  RF-OOl. 
(51  FR  3B591.  October  14, 1986). 

Following  an  analysis  of  the  two 
defrost  control  systems  and  a  review  of 
past  comments  and  data.  DOE  is 
proposing  a  teal  procedure  for  variable 
defrost  control  (VDC)  equipped 
refrigerator-freezers  and  freezers  based 
on  the  long-lime  automatic  defrost  test 
in  Appendices  Al  and  Bl  to  Subpart  B 
to  eliminate  the  need  for  the  outstanding 
waivers. 

DOE  is  also  proposing  to  establish 
test  p-TJcedures  for  refrigerator-freezers 
with  dual  compressor  systems  and 
procedures  for  freezers  with  a  rapid 
freezing  feature. 

II.  Discussion: 

This  proposed  rulemaking  presents 
the  vanous  developments  in  Ihe 
manufacture  of  refrigerators, 
refrigerator-freezers,  and  freezers  which 
have  occurred  since  the  August  10. 1982, 
final  rule. 

a.  Variable  Defrost  Control 

Four  petitions  for  waivers  have  been 
granted  for  refrigerator-freieers 
equipped  with  a  variable  defrost  control 
syslem.  Three  were  given  to  ihe 
Whirlpool  Corporation  and  one  to  White 
Consolidated  Industries.  Variable 
defrost  control  systems  are  identified 
differently  by  each  manufacturer,  for 
example,  as  an  adaptive  defrost  control 
system  (ADC)  by  Whirlnwol.  and  as  an 
electronic  defrost  cont^j^KlDC)  by  WCl 
DOE  is  proposing  th^lfPterm 
"variable  defrost  control"  (VDC)  include 
these  two  defrost  systems  as  well  as 
any  future  products  which  have 
electronic  or  mechanical  devices  which 
can  change  the  interval  between 
defrosts  by  evaluating  the  operating 
characteristics  and  the  compressor  run 
time  of  the  product,  including  demand 
defrost. 

The  defrost  mechanism  on  a  typical 
automatic  defrost  refrigerator-freezer  is 
operated  by  a  timer  which  counts 
compressor  on-time.  The  defrost  cycle 
begins  after  a  set  compressor  on-time, 
typically  12  hours.  The  VDC  system 
relies  on  various  inputs,  in  addition  to 
compressor  on  time  to  determine  the 
time  between  defrost  cycles.  These 
inputs  could  be  the  number  of  door 
openings  for  refrigerator  or  freezer 
comparlmenls,  air  flow  rate  across  coils, 
defrost  time  for  previous  defrost,  outside 


temperature,  etc.  Since  each 
manufacturer  is  likely  to  lake  a  unique 
approach  to  these  characteristics.  DOE 
today  is  proposing  a  method  of  testing 
that  can  be  used  by  all  manufacturers 
for  rating  those  refngerator-freezers  and 
freezers  with  a  variable  defrost  system. 

The  petitions  for  waivers  identified 
three  problem  areas  in  the  existing  test 
procedure.  The  first  is  the  inability  of 
the  current  test  procedure  to  determine 
the  interval  between  defrost  cycles  for 
VDC  equipment  that  would  be 
comparable  to  normal  usage  patterns. 
Second  is  the  low  humidity  conditions 
normally  encountered  within  the  lest 
chamber  and  the  lack  of  refrigerator  and 
freezer  compartment  door  openings. 
Third,  the  time  period  between  defrost 
cycles  would  become  excessively  longer 
than  that  which  would  be  expected 
under  normal  usage  conditions.  This 
lengthening  of  the  period  between 
defrost  cycles  increases  the  duration  of 
the  test  such  that  the  test  is  unduly 
burdensome  to  conduct  Information 
contained  in  Whirlpool's  petitions  for 
waiver  for  its  ADC  device  show  that 
door  opening  frequency  and  duration 
are  heavily  weighted  factors  in 
determining  the  time  between  defrost 
periods. 

DOE  began  its  development  of  a  VDC 
test  procedure  by  reviewing  the  waivers 
issued  and  consulting  NBS  in  evaluating 
data  and  altemale  test  procedures.  NBS 
prepared  comments  analyzing  Ihe  two 
methods  used  in  the  waivers  and  offered 
alternatives  for  the  new  test  procedure. 
Concurrent  with  the  NBS  evaluation  of 
VDC  test  procedures,  AHAM  provided 
DOE  a  copy  of  'Recommended  Test 
Procedure  for  Determining  The  Energy 
Consumption  for  Adaptive  DefrosI 
Refrigerator-Freezers  and  Freezers." 
DOE  evaluated  the  AHAM  test 
procedure  and  is  including  it  in  today's 
proposal  as  an  optional  test  procedure. 
As  disaissed  below.  DOE  believes  the 
AHAM  proposed  test  procedure,  a  test 
procedure  based  on  door  openings,  is  a 
burdensome  lest  method  and  therefore, 
not  justified  as  a  requirement  for  testing 
all  VDC-equipped  units. 

The  primary  issue  in  the 
determination  of  an  appropriate  VDC 
test  procedure  is  the  typical  time 
between  defrost  cycles.  In  the  review  of 
the  petitions  for  waiver.  NBS  concluded 
that  Ihe  time  between  defrost  cycles 
could  be  as  much  as  three  days  (72 
hours).  This  would  credit  VDC-equipped 
units  with  80  to  90  percent  of  the 
maximum  energy  reduction  possible. 
Further  analysis  of  this  issue  has  led  to 
an  NBS  study  of  variable  defrost  control 
and  the  impact  of  compressor  run  time 


for  rating  refrigerator-freezers.^  The 
study  presents  an  analytical  method  of 
determining  the  variables  in  the  rating 
procedure.  DOK  contacted  Whirlpool 
Corporation  in  an  effort  to  gather  test 
data  for  this  proceeding.  However. 
Whirlpool  had  no  available  data  othtT 
than  that  provided  in  Case  No.  RF-OOl. 
The  Whirlpool  data  suggested  that  with 
limited  door  openings,  AXXl  units  could 
run  for  six  days  before  defrosting. 
The  Departments  analysis  of  all 
available  information  has  identified  the 
ratio  of  compressor  on-tsme  (CT)  to  total 
on-time  as  typically  5C  percent  This 
implies  that  an  automatic  defrost 
refrigerator- freezer  equipped  with  a  12- 
hour  timer  on  the  compressor  should 
perform  one  defrost  cycle  every  24 
hours,  or  once  a  day.  llie  compressor 
on-time  for  VDC  models  ts  only  one 
factor  used  in  the  control  algonlhm  '  to 
determine  the  time  between  defrost 
cycles.  Other  factors  evaluated  m  the 
algorithm  include  door  openings, 
previous  defrost  duration,  frost  buildup. 
and  consumer  usage  factors. 
A    The  value  of  CT  calculated  using  the 
NBS  recommended  approach  can  differ 
from  the  value  measured  in  the  field  due 
to  variations  in  consumer  behavior.  The 
manufacturer  establishes  the  degree  of 
importance  assigned  to  the  factors  that 
determine  defrost  time.  The  duration 
between  defrost  cycles  and  the  value  of 
CT  are  affected  by  how  the 
manufacturer's  algorithm  views  Ihe 
consumer  usage  pattern.  Since  the 
consumer  usage  pattern  is  an 
uncontrollable  vanable.  even  for  a 
standard  size  family,  the  only 
controllable  element  is  the 
manufacturer's  input  to  the  algorithm. 
Therefore.  DOE  determined  that  the 
input  values  selected  by  the 
manufacturer  should  have  boundaries. 

Since  the  compressor  on-time  (CTl 
between  defrosts  does  nol  reach  infinity 
and  is  not  zero  for  VDC-equipped 
models,  the  value  CT  is  bounded  by  a 
minimum  or  least  time  (CTL)  and  a 
maximum  time  (CTM).''  These  values 
are  specified  by  the  manufacturer  and 
incJuded  in  the  VDC  algonlhm.  NBS 
evaluated  the  effect  CT  had  on  the  per 
day  energy  consumption  As  part  of  this 
evaluation,  a  frequency  factor  (F)  was 
created  to  express  the  ratios  between 
CT.  CTU  and  CTM.  NBS  determined 
that  the  value  CT  had  significant  effect 


'  "Enetsy  Ratirw  of  Refngerslor*  with  Varmbl* 
Defrost  CnotroU    Bal  Mahaisn  PH43..  PE..  NaUonal 
Boreau  of  Standards.  Ha.y  7. 1987. 

*  AlgoniKm— A  ma Itiema ileal  niJe  or  ptocitdttfe 
for  solving  *)  problem. 

*  A  vdlueof  infinity  would  mean  Iha  the  unit 
npver  defrotta  while  isro  wtwld  result  tn  lb«  unii 
conalanlly  dvfrosting- 
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on  per  day  energy  consumption  when 
defrost  cycles  are  spaced  6  to  12  hours 
apart  and  a  lesser  effect  as  the  lime 
between  defrosts  reached  "2  hours  of 
compressor  on-time-  Based  on  N'BSs 
evaluation  of  various  defrost  cycles, 
DOE  proposes  that  a  value  of  0.2  for  F 
be  representative  of  VDC-equipped 
units  Assummg  a  value  of  0.2  for  F, 
allows  CT,  and  then  enery  use,  to  be 
calculated. 

The  Decisions  and  Orders  issued  to 
Whirlpool  (Cases  No.  RF-003,  RF-0041 
and  WCi  (Case  No.  FR-002)  did  not 
assign  a  value  for  F  to  be  used  in  the 
lons-time  automatic  defrost  equation. 
Rather,  the  value  of  CT  was  assigned 
based  on  N'BSs  review  of  each  Petition 
for  Waiver  Whirlpool  was  assigned  a 
value  of  36  hours  for  CT  and  W^Cl 
assigned  12  hours.  Because  CT  vanes  by 
design  based  on  the  manufacturers' 
VDC  algorithms.  DOE  examined 
alternatives  to  prescribing  CT  which 
would  allow  VDC-equipped  models  to 
be  individually  evaluated.  NBS 
recommended  setting  a  value  of  F  based 
on  the  ratio  of  CTL  and  CTM.  Based  on 
its  review  of  the  petitions  for  waiver. 
NBS  recommended  boundaries  for  the 
values  of  CTL  and  CTM  in  the 
manufacturers"  VDC  algonthms.  These 
boundanes  are  set  at  a  minimum  or  CTL 
of  12  hours  and  a  maximum  or  CTM  of 
84  hours. 

AHMA  recommended  a  different 
approach  to  determine  the  value  of  CT. 
involving  the  performance  of  a  third  lest. 
The  test  includes  door  openings. 
multiple  unit  test  data  for  statistical 
certainty,  and  specific  (different]  dry 
and  wet  bulb  temperatures  for  the 
environmental  chamber.  AHAM 
provided  field  test  data  as  support 
documentation  The  data  included 
information  on  door  openings  and  lime 
between  defrost  cycles  in  four 
geographical  regions. 

AHAM  recommended  that  a  single 
basic  model  be  tested  and  the  test 
results  be  applied  to  each  of  the 
manufacturer's  VDC-equipp^d  models. 
AHAM  indicated  that  this  third  test 
would  be  extremely  burdensome  if 
required  for  all  models  DOE  agrees  that 
the  test  IS  burdensome  because  of  the 
differing  ambient  temperature  and 
humidity  test  conditions,  extreme  time 
requirement,  over  100  hours,  and  the 
addition  of  door  openings  DOE  also 
believes  that  test  results  from  one  basic 
model  can  not  be  assigned  to  other  basic 
models  because  varing  door  styles. 
capacities  and  features  will  impact  lest 
results  Therefore.  DOE  is  proposing 
VDC-equipped  models  be  tested 
according  to  the  existing  long-term 
defrost  test.  CT  is  to  be  calculated  usmg 


a  value  for  F  of  0.2  and  that  at  the 
manufacturer's  option  a  test  can  be 
performed  to  determine  CT 

An  optional  third  test  is  included  m 
today's  proposed  rule  which  allows 
manufacturers  to  determine  the  value  of 
F  and  CT.  This  third  test  is  provided  as 
an  optional  method  of  determining  the 
value  of  CT  for  manufactures  that 
believe  the  unit  will  operate  with  a 
substantially  better  frequency  value 
than  the  F  =  0.2  established  in  the 
proposed  rule.  The  burden  associated 
with  documenting  an  actual  value  for 
CT  makes  the  optional  testing  of  limited 
use  to  manufacturers.  The  test  is  based 
on  procedures  proposed  by  AHAM  and 
modified  by  DOE.  The  only  purpose  of 
this  test  is  to  determine  compressor  on- 
lime  between  defrosts  for  VDC  equipped 
models.  It  has  no  application  for  any 
model  equipped  only  with  a  ctjmpressor 
timer  for  automatic  defrost  or  with  no 
automatic  defrost  features.  This  test. 
which  requires  multiple  units  be  tested 
for  statistical  compliance,  involves  door 
operungs  in  an  environmental  chamber 
at  specific  new  ambient  conditions.  The 
test  requires  a  stabilization  penod 
consisting  of  three  defrost  intervals  run 
from  the  end  of  one  defrost  to  the  end  of 
the  next  defrost.  The  average  duration 
between  defrosts  of  the  three  intervals 
would  establish  the  value  of  CT. 

The  optional  test  includes  24  fresh 
food  and  six  freezer  compartment  door 
openings  each  for  12i:2  seconds.  The 
purpose  of  these  openings  is  to  trigger 
the  features  other  than  compressor  on- 
lime  in  the  manufacturer's  algorithm. 
The  door  openings  allow  for  the  transfer 
of  warm  humid  air  into  the  respective 
compartment,  thereby  increasing  frost 
build-up.  Multiple  units  of  the  same 
model  will  be  tested  to  achieve  a  95 
percent  confidence  in  the  time  between 
defrosts.  DOE  believes  that  the  time 
intensiveness  of  this  optional  test  will 
lead  most  manufacturers  to  accept  the 
DOE  value  of  F  and  only  those  VDC 
systems  with  exceptionally  belter 
values  for  F  will  be  tested 

h.  Method  of  Testing  Dual  Compressor 
Refrigerator-Freezer  Units 

The  concept  of  dual  compressors  was 
raised  as  an  energy  efficiency  measure 
during  the  evaluation  of  energy 
conservation  standard  levels  for 
refrigerator-freezers.  This  notice, 
however,  does  not  address  the 
effectiveness  of  dual  compressors  in 
energy  efficiency.  DOE  is  proposing  to 
establish  test  procedures  for  automatic 
defrost  refrigerator-freezers  with  dual 
compressor  systems. 

A  refrigerator-freezer  model  with  a 
dual  compressor  system  operates  as  two 
separate  syslemsjkone  for  each  section 


of  the  cabinet.  The  existing  test 
procedure  assumes  a  single  system.  For 
the  most  part,  the  test  procedure  is 
unaffected  by  dual  compressors, 
however,  the  defrost  energy 
measurement  portion  of  the  test  is 
affected.  Since  both  compressor  systems 
do  not  defrost  at  the  same  frequency  or 
at  the  same  time,  the  measurement  of 
defrost  energy  is  more  complicated  for  a 
dual  compressor  system.  The  freezer 
section,  although  smaller  than  the 
refngerator  section,  operates  more  often 
to  maintain  the  colder  temperature.  The 
freezer  section  also  builds  frosi  faster, 
requiring  more  defrosts. 

To  measure  the  energy  consumption 
of  dual  compressor  refrigerator-freezers, 
the  DOE  test  procedure  m  Appendix  Al 
is  used,  modified  only  for  those  models 
with  automatic  defrost.  The  testing 
difference  occurs  because  measuring  the 
defrost  energy  In  automatic  defrost 
models  is  affected  by  the  more  frequent 
operation  of  the  freezer  compressor 
system,  which  activates  more  defrosts. 
Assuming  both  defrost  timers  are  set  for 
12  hours  of  compressor  on-time,  the 
freezer  will  defrost  sooner  than  the 
refrigerator.  DOE  proposes  that  an 
independent  measurement  of  defrost 
energy  for  each  system  be  performed. 
Ihe  test  will  measure  the  energy  used 
for  two  defrost  cycles  for  each  system 
and  the  time  elapsed  between  cycles. 
The  freezer  compressor  is  considered 
the  primary  system  since  the  large 
temperature  difference  causes  it  to  cycle 
more  frequently  than  the  refrigerator 
system.  Both  systems'  energy 
measurements  are  included  in  the  total 
energy  equation. 

The  lest  conditions  remain  the  same. 
Additional  measurement  devices  (watt 
meters,  timers,  etc.)  are  incorporated  to 
measure  the  energy  consumption  of  each 
compressor  system, 

DOE  expects  this  proposed  method  of 
evaluating  energy  consumption  for  dual 
compressor  units  to  create  a  minimum 
burden  on  manufacturers  and  to  provide 
a  comparison  with  single  compressor 
units.  The  proposed  test  procedures 
apply  to  automatic  defrost  units  only: 
dual  systems  with  manual  defrost  are  to 
be  tested  according  to  the  existing  test 
procedure  for  single  compressor  units. 

c  Through  Tbe-Doorfeolures 

Several  manufacturers,  in  an  effort  to 
provide  the  customer  with  increased 
utility  and  anticipated  energy  savings, 
have  developed  ihrough-the-door.  multi- 
door,  and  other  special  door  features. 
These  features  could  result  in  the  unit 
using  more  energy  during  testing  due  to 
a  lack  of  insulation.  However,  because 
the  number  of  door  openings  could  be 
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reduced,  these  features  could  also  result 
in  energy  savings.  These  special 
features,  however,  provide  utility  in  the 
form  of  convenient  ice  dispensing  to  the 
consumer.  The  existing  DOE  test 
procedure  for  refrigerators  and 
refrigerator-freezers  does  not  use  actual 
door  openings;  instead,  it  increases  the 
surrounding  temperature  to  increase 
heat  transfer  to  compensate  for  the 
exchange  of  air  that  occurs  during  door 
openings  and  the  internal  loads. 
Therefore,  the  test  procedure  cannot 
measure  any  energy  savings  due  to 
reduced  door  openings. 

The  Department  considered  these  new 
designs  in  its  review  of  information  and 
data  for  this  rulemaking.  However.  DOE 
was  unable  to  cblain  sufficient 
documentation  and/or  test  data  from 
manufacturers,  trade  associations  or 
professional  organizations  prior  to  this 
rulemaking  concerning  the  energy 
consumption  of  a  door  opening.  A 
review  of  previous  rulemakings  and 
available  data  indicated  that  one 
available  option  was  to  expand  the 
refrigerator-freezer  classes  to  include  all 
door  features  This  was  viewed  as 
unacceptable  because  each  feature 
would  count  the  same.  DOE  also 
believes  thai  this  option  most  likely 
would  confuse  consumers  and  reduce 
the  potential  for  energy  savings.  A 
second  option  would  be  to  amend  the 
existing  test  procedure.  However,  no 
data  has  b*'en  presented  to  support 
claims  that  the  energy  saved  by  fewer 
large  door  openings  saves  energy  above 
that  used  to  rompensale  for  increased 
door  edge  and  gasket  area  and 
decreased  door  insulation.  Although 
several  manufacturers  have  expressed  a 
desire  to  have  the  models  so  equipped 
receive  a  form  of  energy  credit  the  lack 
of  data  makes  it  difficult  for  DOE  to 
iustify  amending  the  existing  test 
procedure.  Therefore,  DOE  is  not 
including  any  measures  in  today's  notice 
which  would  amend  test  procedures  for 
refrigeralor-freezer  models  with 
Ihrough-the-door  features,  refreshment 
centers,  or  multiple  compartment/ 
mullidoor  refrigerator  or  freezer 
sections. 

d  Rapid  or  Quick  Freeze  Feature 

The  quick  freeze  feature  is  found 
primarily  on  freezers,  DOE  believes  thai 
this  option  is  always  consumer 
controlled,  i.e..  it  is  operated  (turned  on 
and  off|  manually.  Activation  of  the 
quick  freeze  feature  places  the 
compressor  in  a  steady-state  condition. 
Its  purpose  is  to  freeze  rapidly  non- 
frozen  items  upon  placement  in  the 
freezer. 

The  quick  freeze  featiire  is  an  option 
being  introduced  on  some  new  models 


of  freezers.  Since  the  current  lest 
procedure  does  not  address  manually 
operated  options.  DOE  examined  the 
adequacy  of  the  lest  procedure  to 
determine  if  it  provides  accurate  and 
fair  measures  of  energy  consumption.  By 
analyzing  the  option's  function  in  the 
freezer.  DOE  determined  that  the  quick 
freeze  feature  acts  as  a  thermostat 
override,  allowing  the  compressor  to 
operate  continuously.  However,  it  also 
was  apparent  that  the  consumer  could 
perform  a  similar  function  by  adjusting 
the  thermostat  to  the  coldest  setting.  The 
quick  freeze  option,  however,  gives  ihe 
consumer  a  single  switch  allowing  the 
freezer  to  return  to  the  original 
thermostat  setting  and.  in  some  designs, 
includes  a  reminder  light. 

DOE  believes  that  the  test  procedure 
for  freezers  in  Appendix  B-1. 10  CFR 
Part  430  is  sufficient  for  testing  models 
equipped  with  manually  operated 
features  such  as  quick  freeze.  DOE 
proposes  to  amend  the  lest  procedure  to 
indicate  that  the  consumer  operated 
feature,  quick  freeze,  will  remain  off 
unless  it  is  necessary-  to  bypass  the 
thermostat  to  cause  the  compressor  to 
run  continuously  as  described  in  section 
3,1  of  Appendix  Bl.  By  this  amendment 
to  the  lest  procedure.  DOE  believes  that 
an  option  with  utility  to  the  consumer 
will  be  rated  fairly  and  accurately. 

III.  Public  Comineot  Procedures 

o.  Written  Comment  ProceduKs 

Interest  persons  are  invited  to 
participate  in  the  rulemaking  by 
submitting  data,  views,  or  arguments 
with  respect  to  the  proposed 
amendments  set  forth  in  this  notif^e  to 
the  address  indicated  at  the  beginning  of 
the  notice. 

Comments  should  be  identified  on  the 
outside  of  the  envelope  and  on 
documents  submitted  to  DOE  with  the 
designation  "Refrigerators. 
Refrigerators-Freezers,  and  Freezers 
Test  Procedures.  Docket  No.  80-116. 
Nine  (9)  copies  are  requested  to  be 
submitted.  All  comments  received  by 
the  date  specified  at  the  beginning  of 
this  notice  and  all  other  relevant 
information  will  be  considered  by  DOE 
before  final  action  is  taken  on  the 
proposed  regulations.  Pursuant  to  ihe 
pr&^isions  of  10  CFR  in04.11.  any  person 
submitting  inf(jrmation  which  he  or  she 
believes  to  be  confidential  and  exempt 
by  law  from  public  disclosure  should 
submit  one  complete  copy  of  the 
document  and  6  copies,  if  possible,  from 
which  the  information  believed  to  be 
r^jnfidential  has  been  deleted.  DOE  will 
make  its  own  determination  with  regard 
to  the  confidential  status  of  the 


infomation  and  treat  it  according  to  its 
determmation. 

Factors  of  intereFt  to  DOE  when 
evaluating  requests  to  treat  as 
confidential  information  that  has  been 
submitted  include:  (11  A  descnplion  of 
the  item;  (2)  an  indication  as  lo  whether 
and  why  such  items  of  information  have 
been  treated  by  the  submitting  party  as 
confidential,  and  whether  and  why  such 
items  are  customarily  treated  as 
confidential  within  the  industry;  (3) 
whether  the  information  is  generally 
known  or  available  from  other  sources: 
(4)  whether  the  information  has 
previously  been  made  available  to 
others  without  obligation  concerning  its 
confidentiality;  |51  an  explanation  of  ihe 
competitive  injury  to  the  submitting 
person  which  would  result  from  public 
disclosure;  (6)  an  indication  as  to  when 
such  information  might  lose  its 
confidential  character  due  to  the 
passage  of  time:  and  {7)  whether 
disclosure  of  the  information  would  be 
in  the  public  interest 

b.  Public  Hearing 

1.  Procedures  for  Submitting  Requests  to 
Speak. 

The  lime  and  place  of  ihe  public 
hearing  are  indicated  al  the  beginning  of 
this  notice.  DOE  invites  any  person  who 
has  an  interest  in  today's  proposed  rule. 
or  who  IS  a  representative  of  a  group  or 
class  of  persons  that  has  an  interest  in 
the  proposed  amendments,  lo  make  a 
request  for  an  opportunity  to  make  an 
oral  presentation.  Such  requests  should 
be  directed  lo  the  address  indicated  al 
the  beginning  of  this  notice.  Requests 
may  be  hand  delivered  to  such  address 
between  the  hours  of  9:013  am.  and  4fl0 
p.m.,  Monday  through  Fnday  Requests 
should  be  labeled  "Refrigeralors. 
Refrigerator-Freezers,  and  Freezers  Test 
Procedures.  Docket  No  CAS-RM-80- 
118  '  both  on  the  document  and  on  the 
envelope. 

The  person  making  the  requesl  should 
briefly  describe  the  interest  concerned 
and.  if  appropriate,  slate  why  he  or  she 
is  a  proper  representative  of  the  group 
or  class  of  persons  that  have  such  an 
inleresl.  and  give  a  telephone  number 
where  he  or  she  may  be  contacted 

Each  person  to  be  heard  is  requested 
to  submit  seven  [7)  copies  of  his  or  her 
slatement  to  the  address  and  by  the  datt- 
given  al  the  beginning  of  this  notice.  In 
the  event  any  person  wishing  to  testify 
cannot  meet  this  requirement, 
alternative  arrangements  can  be  made 
with  the  Office  of  Hearing  and  DocJiets 
in  advance  of  the  hearing  by  so 
indicating  in  the  letter  requesting  to 
make  an  oral  presentation 
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2.  Conduct  of  Hearing 

DOE  reserves  the  right  to  select  the 
persons  to  be  heard  at  this  hearing,  to 
schedule  the  respective  presentations, 
and  to  establish  the  procedures 
governing  the  conduct  of  the  hearing. 
Each  presentation  shall  be  limited  to  20 
minutes- 

A  DOE  official  will  be  designated  to 
preside  at  the  hearing.  The  hearing  will 
not  be  a  judicial  or  an  evidentiar>'-type 
hearing,  but  will  be  conducted  in 
accordance  with  5  U.S.C.  553  and 
section  336  of  the  Act.  At  the  conclusion 
of  all  initial  ora!  statements,  each  person 
who  has  made  an  oral  statement  will  be 
given  the  opportunity  to  make  a  rebuttal 
statement.  The  rebuttal  statements  will 
be  given  in  the  order  in  which  the 
official  statements  were  made  and  will 
be  subject  to  time  limitations. 

Any  interested  person  who  wishes  to 
ask  a  question  at  the  hearing  may 
submit  the  question,  in  writing,  to  the 
presidmg  officer  to  be  asked  of  any 
person  making  a  statement  at  the 
hearing.  The  presidmg  officer  will 
determine  whether  the  question  is 
relevant  and  whether  lime  limitations 
permit  it  to  be  presented  for  an  answer. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the 
hearing,  mciudmg  the  transcript,  will  be 
retained  by  DOE  and  made  available  for 
inspection  at  the  DOE  Freedom  of 
Information  l^eading  Room.  Room  lE- 
152,  Forreslal  Building.  KXX) 
Independence  Avenue.  5W  . 
Washington.  DC.  between  the  hours  of 
8:30  am.  and  4:00  p.m.,  Monday  through 
Fnday  For  information  concerning  the 
availabihty  of  records  at  the  Freedom  of 
Information  Reading  Room,  call  (202} 
586-6020  In  addition,  any  person  may 
purchase  a  copy  of  the  hearing 
transcript  from  the  reporter. 

IV.  Environmental  Review 

Pursuant  to  section  7(c)(2}  of  the 
Federal  Energy  Administration  Act  of 
1974.  a  copy  of  this  notice  has  been 
submitted  to  the  Administrator  of  the 
Environmentdi  Protection  Ai?ency  for  his 
comments  concerning  the  impact  of  this 
proposal  on  the  quality  of  the 
environment. 

Since  test  procedures  under  the 
energy  conservation  program  for 
consumer  products  will  be  used  only  to 
standardize  the  measurement  of  energy 
usage,  and  wiU  not  affect  the  quality  of 
distribution  of  energy  usage,  prescribing 
test  procedures  will  not  result  in  any 
environmental  impacts.  DOE.  therefore, 
has  determined  that  prescribing  test 
procedures  under  the  energy 
conservation  program  for  consumer 
products  clearly  is  not  a  major  Federal 


action  significantly  affecting  the  quahty 
of  the  human  environment  within  the 
meaning  of  the  National  EInvironmenlal 
Policy  Act  of  1969.  Consequently, 
neither  an  Environmental  Statement  nor 
an  Environmental  Assessment  is 
required  for  the  proposed  rule. 

V.  Review  Under  Executive  Order  1229t 

The  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12291  which  directs  that  all  regulations 
achieve  their  intended  goals  without 
imposing  unnecessary  burdens  on  the 
economy,  on  individuals,  on  public  or 
private  organizations,  or  on  State  and 
local  governments.  The  Executive  Order 
also  requires  that  regulatory  impact 
analyses  be  prepared  for  "major  rules." 
The  Executive  Order  defines  "major 
rule"  as  any  regulation  that  is  likely  to 
result  in;  (1)  An  annual  effect  on  the 
economy  of  SlOO  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  Slate,  or  local  government 
agencies,  or  geographic  regions:  or  (3] 
significant  adverse  effects  on 
competition,  employment,  investment. 
productivity,  innovation,  or  on  the 
ability  of  the  United  Stales-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  proposed  rule  would  amend 
already -existing  lest  procedures  for 
refrigerators,  refrigerator-freezers,  and 
freezers.  DOE  has  determined  that  any 
burden  imposed  on  any  person,  industry, 
or  government  entity  by  the  amendment 
of  extent  procedures,  based  in  part  on 
commercial  standards,  is  not  significant 
to  bring  the  proposed  rules  within  the 
definition  of  "major  rule." 

VI.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibihty  Act.  Pub.  L 
96-345  (5  U.S.C.  601-612).  requires  that 
an  agency  prepare  an  initial  regulatory 
flexibility  analysis  to  be  published  at 
the  time  the  proposed  rule  is  published. 
This  requirement  (which  appears  in 
section  603)  does  not  apply  if  the  agency 
"certifies  that  the  rule  will  not.  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  The  proposed 
rule  affects  manufacturers  of 
refrigerators,  refrigerator-freezers,  and 
freezers.  As  previously  discussed,  the 
proposed  changes  would  not  have 
significant  economic  impact,  but  rather 
would  simply  improve  the  test 
procedures.  Therefore,  DOE  certifies 
that  the  proposed  rule,  if  promulgated, 
would  not  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities." 


VII.  "Takings"  Assessment  Review 

Executive  Order  12G30  (53  PR  8859, 
March  18, 1968)  directs  that,  in 
proposing  a  regulation,  an  agency 
conduct  a  "takings"  review.  Such  a 
review  is  intended  to  assist  agencies  in 
avoiding  unnecessary  takings  and  help 
such  agencies  account  for  those  takings 
that  are  necessitated  by  statutory 
mandate. 

For  purposes  of  the  Order 

"Policies  that  have  takings 
implications  '  refers  to  Federal 
regulations,  proposed  Federal 
regulations,  proposed  Federal 
legislation,  comments  on  proposed 
Federal  legislation,  or  other  Federal 
policy  statements  that,  if  implemented 
or  enacted,  could  effect  a  taking,  such  as 
rules  and  regulations  that  propose  or 
implement  Ucensing.  permitting,  or  other 
condition  requirements  or  limitations  on 
private  property  use,  or  that  require 
dedications  or  exactions  from  owners  of 
private  property. 

It  appears  that  there  are  three  parts  of 
the  appliance  standards  program  that 
could  conceivably  be  viewed  as  having 
"takings  implications."  These  are  testing 
(certification)  requirements,  the  Impacts 
of  standard  levels,  and  possible  DOE 
testing  of  products  for  vahdatlon. 

This  proposed  rulemaking  is 
concerned  with  the  first  part,  namely, 
testing.  The  Department  believes  that 
such  a  requirement  does  not  constitute  a 
"taking"  of  private  property.  The 
establishment  of  lest  procedures 
involves  no  exchange  of  properly. 
Manufacturers  maintain  control  of  the 
property  for  all  intents  and  purposes. 

Therefore,  the  Department  believes 
that  the  requirement  of  testing  and  the 
establishment  of  test  procedures  as  part 
of  the  appliance  standards  program  do 
not  repreeent  a  "taking"  under  (he 
provisions  of  EO.  12630. 

List  of  Subjects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure.  Energy  conservation. 
Household  appliances. 

In  consideration  of  the  foregoing,  it  Is 
proposed  to  amend  Part  430  of  Chapter 
II  of  Title  10.  Code  of  Federal 
Regulations,  as  set  f^h  below. 

Ixsued  in  Washington,  DC.  September  9. 
1966. 
DooiM  R.  Filzpatrick, 

Assistant  Secretory,  Conservation  and 
Hcnetvoble  Energy. 

PART  430— ENERGY  CONSERVATION 

PROGRAM  FOR  CONSUMER 
PRODUCTS 

1.  The  authonty  citation  for  Part  430 
continues  to  read  as  follows: 
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Authority:  Energy  Policy  and  Conservation 
Act.  TiUe  111.  Pari  B.  as  amended  by  Naiional 
Energy  Con8er\'a1ion  Policy  Act.  Title  IV.  Part 
2.  (42  U.S.C  6291-6309)  and  National 
Appliance  Energy  ConBervation  Act  of  19B7 
(42  U.S  C.  6291-6309). 

2.  Subpart  B  of  Part  430  is  amended  by 
adding  sections  1.11.  3.3,  4.1.2.2,  4.1.2.3. 
4.1.2.4.  5.2.1.3.  5.2.1.4.  and  5.2.1.5  and 
adding  a  sentence  at  the  end  of  sections 
2.1,3.2.4.1.2,  and  5.1.2  of  Appendix  Al 
as  follows: 

.Appendix  Al  (Alternative)  to  Subpart  B 
of  Part  430— I  niform  Test  Method  for 
Measuring  the  Energy  Consumption  of 
Electric  Refrigerators  and  F.lectric 
Refrigerator-Freezers 

in  "Variable  Defrost  Conlrol"  means  a 
long-time  automatic  defrost  system  (except 
the  14-hour  defrost  qualification  does  not 
apply)  where  successive  defrost  cycles  are 
determined  by  an  operating  condition 
variable  or  variables  other  than  solely 
compressor  operating  lime.  This  includes  any 
electrical  or  mechanical  device.  Demand 
defrost  is  a  type  of  variable  defrost  control. 

2.1*  *   ■  The  ambient  temperature  shall  be 
B0±  2' F  dry  bulb  and  67  ±  I'F  wet  bulb 
during  the  stabilization  period  and  during  the 
teat  period  when  the  unit  is  tested  in 
accordance  with  section  3.3. 


parts.  Two  parts  shell  be  the  same  as  the  test 
for  long-time  automatic  defrost  (section 
41.2.1).  The  third  part  is  the  optional  test  to 
determine  the  lime  between  defrost  (section 
5.2.1.3|.  The  third  part  is  used  by 
manufacturers  thai  choose  not  to  accept  the 
DOE  value  for  F  of  0.20.  to  calcuaie  CT 

4  12J  Variable  Defrost  Control  Optional 
Test.  After  steady-state  conditions  with  no 
door  openinijs  are  achieved  in  accordance 
with  section  3.3  above,  the  test  is  continued 
using  the  above  daily  door  opening  sequence 
until  stabilized  operation  is  achieved. 
Stdbilization  :s  defmed  as  a  minimum  of 
three  consecutive  defrost  cycles  with  times 
between  defrost  that  will  allow  the 
calculation  of  a  Mean  Time  Between  Defrosts 
(MTBDl)  that  satisfies  the  statistical 
relationship  of  95  percent  confidence^  The 
test  IS  repealed  on  at  least  one  more  unit  of 
the  model  and  until  the  Mean  Time  Between 
Defrosts  for  the  multiple  unit  tests  (MTBDZ) 
satisfies  the  statistical  relationship.  If  the 
time  between  defrosts  is  greater  than  84 
hours  (compressor  on  time)  and  this  defrost 
period  can  be  repeated  on  a  second  unit,  the 
lest  may  be  terminated  at  84  hours  (CT)  and 
the  absolute  time  value  used  for  MTBD  for 
each  unit. 

4.1.24.  Dual  Compressor  Systems  with 
Automatic  Defrost.  If  the  model  being  tested 
has  separate  compressor  systems  for  the 
refrigerator  and  freezer  sections,  then  the  two 
part  method  m  4.1.2  1  shall  be  used.  The 
second  part  of  the  method  will  be  conducted 
separately  for  each  system.  ^ 


MTBD  =  mean  time  lielween  defrosls 


.KtTBD 


N 


3.2  '   *  "  Variable  defrost  control  modelr. 
5'F(-15'C)  freezer  compartment 
temperature  and  36  *  2  F  fresh  food 
compartment  temperature  dunx\g  sicady-iiUte 
conditions  with  no  door  openings.  If  both 
settings  cannot  be  obtained,  then  test  with 
the  fresh  food  compartment  temperature  at  38 
±  2'F  and  the  freexer  compartmenl  as  close 
to  5* Fas  possible. 


3.3  Variable  Defrost  Control  Optional  Test. 
Afler  a  steady-stale  condition  is  achieved, 
the  optional  test  requires  door  openings  for  12 
1  2  second  every  60  minutes  on  the  fresh 
food  compartment  door  and  a  s^ultaneous 
12  ±  2  second  freezer  comparinrent  door 
opening  occuring  every  4th  time,  to  obtain 
fresh  food  and  six  freezer  compartment  door 
openings  per  24-hoiir  period.  The  first  freezer 
door  opening  shall  be  simultaneous  with  the 
fourth  fresh  food  door  opening.  The  doors  are 
to  be  opened  60  to  90'  with  an  average 
velocity  for  the  leading  edge  of  the  dcmr  of 
approximately  2  FT/Sec.  Prior  to  the 
initiation  of  the  door  opening  sequence,  the 
refrigerator  defrost  control  mechanism  may 
be  re-initialed  in  order  to  minimize  the  test 
duration. 


4.1-2  *   *   *  If  the  model  being  tested  has  a 
variable  defrost  control,  the  provisions  of 
section  4.1.2.2  or  .3  shall  apply.  If  the  model 
has  a  dual  compressor  system  the  provisions 
of  4. 1-2.4  shall  apply. 

4.1.2.2  Variable  Defrost  Control  If  the 
model  being  tested  has  a  variable  defrost 
conlrol  system,  the  lest  shall  consist  of  three 


5,1.2  *  '   '  For  models  equipped  with 
variable  defrost  controls,  compartment 
temperatures  shall  be  those  measured  in  the 
first  part  of  the  lest  period  specified  in  4.1-2.2 
above. 

5.2.1.3  Variable  Defrost  Control-  The 
energy  consumption  in  kilowatt -hours  per 
day  shall  be  calculatt.H  equivalent  to; 
ET  =  (1440  .-  EPl/Tl)  -,   (EP2  -  (EPl  .-:  T2/ 
T1)X12/CT 
where  ET  and  1440  are  defined  in  5.2.1-1  and 

EPl,  EP2.  Tl,  T2  and  12  are  defined  in 

5.2.1.2  -* 

CT  =  (CTJCTm)  (F  X  (CT„  -  CTJ  -^ 

CTJ 
CTl  =  least  or  shortest  time  between 

defrosts  in  tenths  of  an  houi  (but  not  less 

than  12  hours) 
CT^  =  maximum  time  between  defrost 

cycles  in  tenths  of  an  hour  (but  not  more 

than  84  hours) 
K  -  ratio  of  per  day  energy  consumption  in 

excess  of  the  least  energy  and  the 

maximum  difference  in  per  day  energy 

consumption 
F  =  (1/CT  -  1/CTm)/(1/CTu  -  1/CT«)  = 
(ET-ETl)/(CT»,-ETJ 
or  F  =  0-20  in  lieu  of  testing  to  find  CT 
ETt  =  least  electrical  energy  used  (kilowatt 

hours) 
ET^  =  maximum  electrical  energy  used 

(kilowatt  hours) 
52.1.4  Optional  Test  Method  for  Variable 
Defrost  Controls. 
CT  =  MTBD  V  0.5 
where 


where 

X  =  time  between  defrost  cycles 

N  =  number  of  defrost  cycles 

5.2- 1.5  Dual  Compressor  Systems  with 
Automatic  Defrost.  The  two  part  test  method 
in  4.1-2.2  must  be  used,  the  energy 
consumption  in  Kilowatt-hours  per  day  shall 
be  calculated  equivalent  to: 
ET  =  (1440  X  EPl/Tl)  +  (EPj  -  (Eft  -  (FJ, 
X  T2/T1))  X  12/CTr  -f  (EP:  -  EP.  >:  T3/ 
Tl))  y  12/CT.) 
where  ET,  1440.  EPl.  Tl,  EP2. 12.  and  CT  are 

defined  in  5.2.1.2 
EPf  -  energy  expended  in  kiluwiiti-hours 

during  the  second  part  of  the  test  for  the 

freezer  system. 
EPh  -  energy  expended  in  kilowall-hours 

during  the  second  part  of  the  test  for  the 

refrigerator  system. 
T2  and  T3  =  length  of  time  in  minutes  of  the 

second  test  part  for  the  freezer  and 

refrigerator  systems  respectively. 
CTr  -  compressor  on-time  between  frec;;>-'r 

defrosts  (tenths  of  an  hour). 
CTn  -  compressor  on-time  l>etween 

refrigerator  defrosts  (tenihs  of  an  hour). 

3.  Subpart  B.  Part  430  is  amended  by 
adding  sections  1.10. 1.11.  3-3.  4.1.2Z 
4.1^3,  5.2.1.3.  and  5.2.1.4  and  adding  a 
sentence  to  the  end  of  sections  2.1,  2.2-, 
3.1, 32, 4.1.2.  and  5.1.2  of  Appendix  Bl 
as  follows: 

.\ppendix  Bl  (.Altpmativel  to  Subpart  B 
of  Part  430— I  niform  Test  Method  for 
Measuring  the  Enersy  Consumption  of 
Freezers 

1 10  "Variable  Defrost  Conlrol"  means  3 
longtime  automatic  defrost  system  (except 
the  14-hour  defrost  qualification  does  not 
apply)  where  successive  defrost  cycles  are 
determined  by  an  operating  condition 
vanable  or  variables  other  than  solely 
compressor  operating  lime.  This  includes  ^ry 
electrical  or  me«,hanical  device  Demand 
defrost  is  a  type  of  variable  defrost  contrui. 

1-11  "Quick  freeze"  means  optional  fcati-re 
on  freezers  which  is  initialed  miinuatly  and 
shut  off  manually  It  by-passcs  the  ihermosui 
conlrttl  and  places  the  compressor  in  a 
Bteady-stale  operating  condition  until  ii  is 
shut  off. 


2.1  •   *  *  The  ambient  temperature  shall  be 
80i  2'F  dry  bulb  bod  67* F  wel  bulb  dunr.g 
the  stabilization  period  and  during  the  test 
period  when  the  unit  is  tested  m  accordance 
with  section  3.3. 

2.2'  '  *  The  quick  freeze  option  shall  be 
switched  off  unless  specified. 

3.1  '•  •  If  the  model  has  the  quick  ire^zx 
option,  it  is  to  be  used  to  by-pass  the 
temperature  control- 
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3.2  ■  *  *  Vdnable  defrost  contnH  modeli 
shall  achieve  0*2*  dunns  'he  steady -statp 
conditions  pnor  to  the  optionai  teat  wilh  no 
door  opentnfis. 

J.J  Variable  Defrost  Control  Optional  Test. 
After  a  steady-state  condition  is  achieved, 
the  door  openinfi  sequence  is  initialed  with  a 
18  ±2'V  second  freezer  door  opening 
occumng  every  eight  hours  to  obtain  thrpe 
door  openings  per  24~hour  penod.  The  f^rs' 
freezer  door  opening  shall  occur  at  the 
initiation  of  the  lest  penod.  The  doorls)  are  to 
be  opened  60  to  90'  with  an  average  velocity 
for  the  leading  edge  of  the  door  of 
approximately  two  feet  per  second  Prior  to 
the  initiation  of  the  door  opening  sequenup. 
the  freezer  defrost  con'rol  mechanism  may  be 
re-initialized  in  order  to  minimize  the  test 
duration. 


4  12'   *   *  If  the  model  being  tested  has  a 
vanabie  defrost  control  the  provisions  of 
4.1.2-2  shall  apply 


4.1.2-2  Variable  Defrost  Conlrrji.  If  the 
model  being  tested  has  a  vanabie  defnjsl 
control  system,  the  test  shall  consist  of  three 
parts.  Two  parts  shall  be  the  same  as  the  test 
for  long-time  automatic  defrost  in  accordance 
with  section  4.1  2.1  above.  The  third  part  is 
the  optional  test  to  determine  the  time 
between  defrosts  15.2.1.3].  The  third  pari  is 
used  by  manufacturers  that  choose  not  to 
accept  the  DOE  value  for  C  of  0.20,  to 
calculate  CT. 

4  1.2  3  Variable  Defrost  Control  Optional 
Test.  After  steady-state  conditions  with  no 


door  openings  are  achievnd  in  actTordani.*- 
with  sectfon  3.3  above  the  tf^st  ts  riKifinued 
asmg  the  above  dat!y  door  opening  sequence 
until  stabilized  operation  la  aiJiieved. 
Stabilization  ts  defined  as  a  minimum  of 
three  consecutive  defrost  cycles  with  limes 
between  defrost  that  will  allow  the 
calculation  of  a  Mean  Time  Between  Defrosts 
IMTBDII  that  satisfies  the  slatistical 
rpirttionship  of  95  percent  confideni,e  Tiic 
test  IS  repealed  on  at  least  one  more  unit  uf 
the  model  and  until  the  Mean  Time  Between 
Defrosts  for  the  muitiple  unit  tests  IMTBD2) 
satisfies  the  statistical  relationship  if  the 
time  between  defiDsts  19  greater  than  H4 
hours  (compressor  on  time)  and  this  defr*"**! 
period  can  be  repeated  on  a  sp<^(;nd  uni'.  thp 
Ipst  may  be  terminated  at  ft4  h'lurs  KT'  *in  1 
the  absolute  time  value  used  for  MTBD  fur 
each  unit. 


5.12*    *    *  For  models  equipped  with 
variable  defrost  controls,  compartmfnt 
temperatures  shall  be  those  measured  in  the 
first  part  of  the  test  penod  specified  in  4  1  7.7.. 


5  2  1.3     Var'ubie  Ih'frusl  Control.  Tlie 
energy  conaumpiion  in  kilowatt-hour»  per 
day  shall  be  calculated  equivalent  to: 

ET  =  ( 1 440  X  EPl  m )  +  ( EP2  -  ( EPl  X  T2  / 
Tl]  «.12/CT 

where  ET  and  1440  are  defined  m  5.2.1.1  and 
EPl.  EP2.  Tl,  T2  and  12  are  defined  in 

5,2.1.2 


CT  =  fCTjCT«l/|F.  (CTM-CTLl-fCTJ 

where 

CTl  =  least  or  shortest  tune  between  defrost 

m  tenths  of  an  hour  (but  no!  less  than  12 

hours) 
CT^  -  maximum  time  between  defrost  cycles 

in  tenths  of  an  hour  (but  not  more  than  84 

hoursl 
F  =:  ratio  of  per  day  energy  consumption  in 

excess  of  the  least  energy  and  the 

maximum  difference  in  per  day  energy 

consumption 

F  =  (1/CT-1/CT>,)/(1/CTl-1/ 
CTJ  =  (ET-ETl1/(CT«-ETJ 

F ^ 020  in  lieu  of  testing  to  find  CT 

where 

ETl  -  least  electrical  energy  consumed,  in 

kilowatt  hours 
ETm  =  maximum  electncal  energy  consumed. 

in  kilowatt  hours 
5.2. 14     Variable  Defrost  Control  Optional 
Test.  Perform  the  optional  test  for  variable 
defroat  control  models  to  find  CT. 
CT^MTBDvOS 
Ml  BU  =  mean  time  between  defrosts 

2X 


Monday 
September  26,  1988 


X  =  time  between  defrost  cycles 
N  =  number  of  defrost  cycles 

[FR  Doc.  88-21860  Filed  9-23-88:  8:45  am] 
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^         Department  ofj-abor 

Employment  and  Training  Administration 


20  CFR  Part  606 
Federal-State  Unemployment 
Compensation  Program;  Tax  Credits 
Under  the  Federal  Unemployment  Tax 
Act;  Advances  Under  Title  XII  of  the 
Social  Security  Act;  Final  Rule 
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DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Admlnlstratton 

20  CFR  Pari  606 

Federal-State  Unemployment 
Compensation  Program;  Tax  Credits 
Under  ttie  Federal  Unemployment  Tax 
Act  Advances  Un<ler  Title  XII  of  the 
Sodal  Security  Act 

AOCNCY:  Employment  and  Training 
Administration.  Labor. 
ACnOM:  Final  rule. 

summary:  The  Employment  and 
Training  Admmistration  is  issuing  Rnal 
regulations  lo  formally  adopt 
interpretations  of  statutes  under  which 
the  agency  has  delegated 
responsibilities  concerning  cap. 
avoidance,  and  waiver  of  tax  credit 
reduction  under  the  Federal 
Unemployment  Tax  Act  and  deferral 
and  delay  of  payment  of  mterest  on 
advances  made  lo  States  under  Title  XII 
of  the  Social  Security  Act.  The  agency 
issues  these  regulations  to  place  in  the 
Code  of  Federal  Regulations  its 
previously  announced  and  disseminated 
interpretations  because  the  statutes  m 
selected  places  require  regulations  and 
because  some  of  the  interpretations 
might  be  viewed  as  substantive  in 
nature.  These  final  regulations  represent 
the  first  of  a  two-phase  effort  to  issue 
comprehensive  regulations  concerning 
tax  credits,  reductions  in  tax  credits 
related  to  advances,  advances  (loans j. 
interest  on  advances,  and  relief  from  tax 
credit  reductions  and  payment  of 
interest  on  advances.  The  first  phase 
includes  regulations  for  relief  provisions; 
the  second  phase  will  include  the 
remaining  subjects. 
EFFECTIVE  DATE:  October  2ti,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  H.  Manning,  Chief.  Division  of 
Actuarial  Services.  Unemployment 
Insurance  Service.  Employment  and 
Training  Administration.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW.,  Room  S-4519. 
Washington.  DC  20210.  Telephone:  (2021 
535-0640  (this  is  not  a  toll-free  number}. 
SUPPUMENTARV  INFORMATION:  Under 
section  3301  of  the  Federal 
Unemployment  Tax  Act  (FUTA), 
employers  in  all  States  are  assessed  an 
excise  lax  at  a  rate  of  B.2  percent  on  a 
taxable  wage  base  of  $7,000.  However, 
employers  generally  receive  a  maximum 
FUT.^  tax  credit  of  5.4  percent,  resulting 
in  a  net  Federal  tax  rate  of  0.8  percent- 
States  with  insufficient  reserves  m 
their  unemployment  funds  to  meet  State 
benefit  obligations  may  borrow  funds 


from  the  Federal  Unemployment 
Account  (FUA)  in  the  Unemployment 
Trust  Fund,  pursuant  to  Title  XII  of  the 
Social  Security  Act.  If  a  State  does  nol 
repay  the  advances  (loans)  it  may  have 
wilhm  a  specified  period  of  time, 
employers  in  the  State  begin  to  lose  the 
FLTA  tax  credit  in  increments  of  at 
least  0.3  percent  each  year.  Specifically, 
if  a  balance  of  advances  is  outstanding 
on  two  consecutive  January  firsts,  and  is 
nol  fully  repaid  prior  to  November  10  of 
such  second  year,  the  FUTA  tax  credit 
applicable  for  that  year  for  *he  Stale's 
employers  is  reduced  by  0.3  percent  For 
each  succeeding  year  in  which  a 
balance  of  loans  remains  outstanding, 
the  reduction  increases  by  at  least  0.3 
percent  (i.e.,  0.6.  0.9.  1.2  percent,  etc). 

Additional  tax  credit  reduction,  above 
the  0.3  percent  Incremental  increase. 
will  apply  t*^  ^  State  beginning  with  the 
third  and  fifth  taxable  years  that  a  loan 
balance  is  still  outstanding.  Fssentially, 
the  additional  tax  credit  reduction 
above  the  0.6  percent  mcremenl  in  the 
third  year,  and  above  the  0.9  percent 
increment  in  the  fourth  year,  is  the 
amount,  if  any,  by  which  the  national 
percentage  of  all  wages  sub)ert  to  the 
FUTA  (that  2-7  percent  of  taxable  wages 
represents)  exceeds  the  State's  average 
contribution  rate  on  total  wages.  The 
additional  tax  credit  reductujn  above 
the  1 ,2  percent  minimum  beginning  with 
the  fifth  year  is  equal  to  the  amount,  if 
any.  by  which  the  State  s  five-year 
benefit  cost  rate  (or  2  7  prrrent.  if 
higher)  exceeds  the  Stale's  average 
employpr  contribution  rate.  This 
additional  tax  credit  reduction  for  the 
fifth  year  also  applies  thereafter  to  any 
succeeding  year 

Public  Laws  97-35.  97-248.  and  98-21 
made  majt)r  changes  in  the  loan  and 
repayment  provisions:  Interest  of  up  to 
10  percent  is  charged  on  loans  made  on 
or  after  Apnl  1,  1982  (except  for  cash 
flow  loans):  and  Stales  are  permitted 
relief  from  automatic  loan  repayment 
(lax  credit  reduction)  and  payment  of 
interest  if  certain  requirements  are  met. 
Briefiy.  the  provisions  for  relief  include: 

— IJmitation  [cap)  on  tax  credit 
reduction 

— Avoidance  of  (ax  credit  reduction 

—Waiver  of  and  substitution  for  fifth- 
year  additional  tax  credit  reduction 

— May /September  delay  of  interesl 
payment 

— High  unemployment  deferral  of 
interest  payment 

—High  unemployment  delay  of 
interest  payment 

Phases 

The  Issuance  of  comprehensive 
regulations  concerning  tax  credits, 
reductions  in  tax  credits  related  lo 


advances,  advances  (loans),  interest  on 
advances,  and  relief  from  tax  credit 
reductions  and  payment  of  interest  on 
advances  will  be  undertaken  in  two 
phases.  This  final  rule  primarily 
concerns  tax  credit  and  interest  relief 
and  represents  the  first  phase;  the 
second  phase  will  include  the  remaining 
subjects. 

Amendments  to  the  Federal 
Unemployment  Tax  Act 

Subsection  (fldH^).  added  to  section 
3302  of  the  Federal  Unemployment  Tax 
Act  (FUTA)  by  section  2406  of  Pub.  L. 
97-35,  as  amended  by  section  512{b|  of 
Pub  L.  98-21.  provides  certain 
conditions  under  which  there  may  be  a 
limitation  on  the  tax  credit  reduction 
thai  would  otherwise  apply  for  a 
taxable  year  to  employers'  FirTA  tax 
liability  in  Stales  with  outstanding  loans 
from  the  Federal  Unemployment 
Account  (FUA). 

Subsection  (g).  added  to  section  3302 
of  the  FUTA  by  section  272  of  Pub.  L. 
97-248,  provides  certain  conditions  for 
avoiding  the  tax  credit  reduction  for  a 
taxable  year. 

A  provision  added  to  section 
3302ICM2)  of  the  FUTA  by  section  273  of 
Pub.  L  97-248.  sets  forth  the  conditions 
under  which  the  additional  tax  credit 
reduction  under  subparagraph  (B)  may 
be  substituted  for  the  additional 
reduction  that  otherwise  would  apply 
under  subparagraph  (C). 

AmendnMnts  to  the  Social  Security  Act 

Subsection  (b),  added  to  section  1202 
of  the  Social  Secunty  Act  (SSAJ  by 
section  2407  of  Pub-  L  97-35.  as 
amended  by  section  274  of  Pub.  L  97- 
24B  and  by  sections  51 1  and  514  of  Pub. 
L  98-21,  imposes  interest  on  advances. 
under  most  conditions,  made  to  States 
beginning  April  1. 1982,  Under 
subsection  (b)(2),  interest  is  not 
assessed  on  loans  obtained  January 
tiirough  September  and  fully  repaid 
prior  to  October  1.  provided  no  other 
loan  IS  obtained  from  October  1  through 
December  31  of  the  same  calendar  year. 
In  general,  under  subsection  (b)i3)(A). 
any  interest  charged  during  a  fiscal  year 
must  be  paid  prior  to  the  first  day  of  the 
following  fiscal  year. 

Subsection  (b)(3)|B).  added  to  section 
1202  of  the  SSA  by  section  2407(a)  of 
Pub.  L  97-35,  allows  for  delaying 
payment  of  interest  accrued  on 
advances  made  from  May  through 
September  and  due  prior  to  October  1. 
to  December  31  of  the  succeeding 
taxable  year.  Any  interest  payment 
delayed  under  subparagraph  (B)  will 
bear  mterest  the  same  as  if  it  were  a 
loan- 
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Subparagraph  (C).  added  to  section 
1202(b)(3)  of  the  SSA  by  section  274  of 
Pub.  L  97-248.  as  amended  by  section 
511(c)  of  Pub.  L  98-21.  permits,  under 
certain  high  unemployment  conditions,  a 
State  to  defer  payment  of  75  percent  of 
the  interest  olherwrise  due  prior  lo 
October  1  of  a  year.  No  interest  is 
payable  on  interest  deferred  under  this 
paragraph. 

Paragraph  (9).  added  lo  section 
1202(b)  of  the  SSA  by  section  511(a)  of 
Pub.  L.  98-21.  provides,  under  certain 
high  unemployment  conditions,  for 
delaying  for  nine  months  payment  of  100 
percent  of  the  interest  otherwise  due 
prior  lo  October  1  of  a  year.  No  inleresl 
is  payable  on  interest  delayed  under  this 
paragraph. 

Legislative-action  interest  deferrals 
obtained  under  subsection  (b)(81(A}-{C). 
added  to  section  1202  of  the  SSA  by 
section  511(a)  of  Pub.  L.  98-21,  are  no 
longer  available.  Nevertheless,  States 
must  maintain  their  solvency  effort  with 
respect  to  the  deferrals  previously 
approved  under  paragraph  (8). 

Discounted  interest  rates  under 
section  l202fb)(8)fD)  of  the  SSA  are  no 
longer  available. 

Comments  Received  in  Response  to  the 
Notice  of  Proposed  Rulemaking 

The  proposed  rule  (new  Part  606|, 
with  accompanying  detailed 
explanation,  was  published  for  comment 
in  the  Federal  Register  on  October  28, 
1987.  at  52  VH  41463  The  Department 
received  timely  comments  from  two 
Slate  Employment  Secunty  Agencies 
(SESAs).  No  other  comments  were 
received.  All  comments  were  given 
careful  consideration  in  prepanog  the 
final  regulations  in  this  document 

Section-by-Section  Analysis  of 
Comments 

Subpart  A— General 

Section  606.3(c)    (In  reference  to 
differences  in  benefit  cost  ratios) 

One  State  commented  that  the  two 
benefit  cost  rates  included  in  section 
3302  of  the  Federal  Unemployment  Tax 
Act  (FUTA)  should  be  defined  alike. 
Section  606.3(cl  provides  a  definition  of 
the  benefit  cost  ratio  for  cap  purposes 
relative  to  section  3302(0(5),  It  is 
acknowledged  that  this  definition  differs 
from  the  benefit  cost  rate  definition  with 
respect  to  ofTset  credit  reduction 
provided  in  section  3v302(d)(5).  Although 
section  3:W2(d)f5)  is  not  relevant  to  this 
regulation  (but  will  be  included  in  Phase 
II  of  the  regulations),  the  Department 
has  the  following  comments.  Section 
3302(d)(5).  unlike  section  3302(0(51 
(defining  the  term  "benefit  cost  ratio" 


for  purposes  of  the  cap  on  tax  credit 
reductions),  does  not  provide  for 
excluding  from  "'total  '   *  * 
compensation  paid"  in  the  numerator 
any  benefit  costs  reimbursed  under 
Federal  law.  Under  section  3302(0(5) 
reimbursed  benefit  costs  such  as 
sharable  extended  benefits  and  sharable 
regular  benefits  are  specifically 
excludable  from  total  compensation 
paid  in  calculating  the  benefit  cost  ratio. 
In  view  of  this  specific  contrast  in  the 
definitional  language  of  sections 
3302(dK5)  and  33021015).  and  the 
different  apphc^tions  of  the  two 
provisions,  the  Department  does  not 
believe  that  the  two  provisions 
justifiably  can  be  interpreted  to  be  aUke 
Accordingly,  the  Department  will 
implement  the  differences  as  they 
appear  in  the  two  statutes,  and  will 
make  no  change  in  this  respect  in 
S  606.3(c)  because  it  precisely  tracks  the 
language  of  section  3302(0(5). 

Section  606.3(c)(1)    (In  reference  to  the 
definition  of  the  benefit  cost  ratio  for 
cap  purposes) 

One  State  was  concerned  about  the 
definition  and  subsequent  computation 
of  the  benefit  cost  ratio  for  cap 
purposes.  The  regulations  define  the 
ratio  as  the  percentage  obtained  by 
addmg  the  total  sum  of  compensation 
paid,  which  is  100  percent  of  regular  and 
additional  compensation  and  50  percent 
of  compensation  which  is  sharable 
under  section  ^)4  of  the  Federal-State 
Extended  UnemplovTuent  Compensation 
Act  of  1970.  excluding  compensation 
attributable  to  services  performed  for  a 
reimbursing  employer,  plus  interest 
paid,  and  then  dividing  by  total 
remuneration  subject  to  contributions. 
The  State  pointed  out  that  the  inclusion 
in  the  numerator  of  50  percent  of 
.sharable  compensation  under  EB  Is 
problematical  since  some  States  pay 
mare  than  50  percent  of  EB  as  a  result  of 
having  no  waiting  week  and  because  of 
potential  Gramm-Rudman-HoIUngs 
reductions  in  the  Federal  share  of  EB- 

The  Department  agrees  with  this 
comment  and  adds  that  not  all  extended 
benefits  are  sharable  under  section  204 
of  the  1970  Act.  Therefore,  the 
regulations  are  revised  to  clarify  the 
point  that  with  respect  to  EB.  only 
amounts  which  are  reimbursable  by  the 
Federal  government  are  excludable  from 
the  computation  of  the  benefit  cost  ratio 
for  cap  purposes.  The  language  also  is 
broadened  so  that  it  will  include  any 
other  Federal  reimbursements  of  Slate 
unemployment  benefits,  as  the  statute 
provides. 


Sections  806.3fk)  and  (I)    (In  reference 
to  definitions  of  taxable  and  total 
wages) 

Paragraphs  (k)  and  (I)  of  \  606^ 
provide  definitions  of  taxable  wages 
and  total  wages  A  State  suggested 
clarification  of  the  definitions  of  taxable 
and  total  wages  to  make  clearer  the 
distinction  between  the  two  terms.  The 
Department  agrees  with  this  comment 
and  has  simplified  the  wording  of  the 
regulations  by  providing  that  "taxable 
wages"  means  the  total  sum  of 
remuneration  which  is  subject  to 
contributions  under  a  State  law.  and 
"total  wages"  means  the  total  sum  of  ^11 
remuneration  covered  by  a  State  law 
disregarding  any  dollar  limitation  on  the 
amount  of  remuneration  which  is 
subject  to  contributions  under  the  Slate 
law.  No  substantive  change  in 
paragraphs  (k)  and  (1)  is  Intended:  the 
different  wording  merely  simplifies  and 
clarifies  these  definitions. 

Sections  e06.3(cl(3l  and  606.3(i)    (In 
reference  to  redefinition  of  total  wages) 

In  reference  to  the  definition  of  "total 
wages"  in  paragraph  (l|  of  f  606.3.  a 
State  suggested  referencing  this 
definition  m  paragraphs  (c)(3)  and  (jl  of 
{  606.3.  instead  of  repeating  the 
definition  each  place  it  appears.  The 
Department  agrees  and  has  incorporated 
this  suggestion  in  the  final  regulations. 
This  is  not  a  substantive  change  in 
paragraphs  (c)(3)  or  (j). 

Section  606.5    (In  reference  to 
verification  of  estimates  and  review  of 
determinations) 

Two  States  commented  on  the  process 
for  reviewing  cap  and  interest 
determinations  by  the  UlS  Director.  One 
favored  the  regulation  as  long  as  it 
incorporates  the  "existing  appeals 
process";  the  other  favored  a  formal, 
multiple-step  "appellate"  process  and 
specificity  regarding  to  whom  an 
"appeal"  is  made.  There  is  no  appellate 
procedure  in  the  statutes  with  respect  to 
determinations  concerning  cap  and 
interest  relief.  This  regulflUon  simply 
incorporates  the  §  6(n.5(b)  informal 
discussion  process,  and  permits  Stale 
input  as  well  as  departmental  input  into 
the  detemunatlon  process.  Because  the 
determinations  are  made  by  the  UlS 
Director,  it  is  appropriate  to  allow  Statps 
lo  elevate  matters  in  dispute  to  a  higher 
level  within  ETA.  The  regulations  are 
not  intended  to  set  forth  a  formal  appeal 
process,  bui  only  to  incorporate 
elements  of  the  existing  informal 
process  of  §  601.5|b|.  The  "existing 
appeals  process",  if  this  is  a  reference  to 
section  3303(b)  or  3304(c).  is  simply 
inapplicable  to  determinations  under 
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section  3302.  and  of  course  there  is  no 
such  existing  process  under  Title  XII  of 
the  Social  Secunfy  Act.  Therefore,  no 
change  is  made  m  the  Rnal  regulations 

Also  related  to  the  determinations 
process,  one  State  suggested  "that  the 
regulation  have  some  provision  for  prior 
ruling  by  L'SDOL  on  proposed  state 
actions  which  might  later  be  the  subject 
of  determination  by  the  L'lS  Director". 
Any  such  "prior  ruhng"  which  actually 
rises  to  the  level  of  a  ruling  in  a  legal 
sense  would  represent  a  commitment  on 
the  point  addressed,  but  departmental 
comment  on  proposed  legislation  would 
not  carry  the  same  degree  of 
commitment  In  any  case,  it  does  not 
appear  appropriate  to  address  this 
subject  in  the  reguiationa- 

Subpart  8 — Tax  Credit  Reduction 
I  Reserved  1 

Subpart  C— Relief  from  Tax  Credit 
Reduction 

Sections  606,21  (a)  and(b)    (In 
reference  to  reduction  in  tax  effort  and 
decrease  in  solvency  h^r  cap  purposes) 

One  State  was  concerned  about 
including  judicial  action  with  legislative 
and  administrative  action  in  determining 
impact  on  tax  effort  and  solvency  since 
the  State  asserts  it  has  no  control  over 
judicial  action.  State  action  in  the 
Federal-State  unemployment  insurance 
program  has  always  included  judicial 
action,  because  courts  are  final  arbiters 
of  what  the  State  law  means,  and 
"State"  as  used  in  the  Social  Security 
Act  and  the  Federal  Unemployment  Tax 
Act  has  never  been  construed  to  refer 
solely  to  the  executive  or  executive  and 
legislative  branches  of  the  State 
government.  The  State,  in  fact  has 
control  over  judicial  actions  by  virtue  of 
normal  constitutional  processes; 
specifically,  if  a  judicial  decision  results 
in  a  negative  impact  on  tax  effort  and 
solvency,  the  legislature  has  the  option 
of  enacting  an  offsetting  change. 

Further,  ludicial  action,  as  with  other 
action,  is  considered  for  impact  on  tax 
effort  and  solvency  when  it  is  given 
effect  administratively,  and  the  State 
has  the  option  of  enacting  changes  to 
offset  decisions  resulting  in  negative 
impact,  fudicial  action  does  not  include 
cases  still  pending  on  appeal,  but  a  final 
decision  at  any  level,  if  given  effect,  is 
State  action,  and  when  given  effect 
there  would  be  no  basis  for  delaying  a 
determination  under  Part  606  to  afford 
the  State  an  opportunity  to  enact 
corrective  or  offsetting  legislation. 
Therefore,  no  change  is  made  in  the 
final  regulations. 

One  State  requested  further  definition 
of  reduction  m  unemployment  tax  effort 


and  decrease  in  solvency  in  S  606.21  (a) 
and  (b).  The  Department  believes  that 
the  terms  are  appropriately  defined  in 
the  regulations;  furthermore,  the 
regulationt  include  examples  of  action 
which  impact  on  tax  effort  and 
solvency.  Therefore,  no  change  is  made 
in  the  final  regulations. 

One  State  requested  clarification  of 
the  impact  of  legislation  enacted  prior  to 
August  13.  1981,  specifically  automatic 
escalating  benefit  maximum  provisions 
in  place  prior  to  (hat  dale.  The 
imposition  of  a  temporary  freeze  on 
escalating  maximums  after  August  13. 
1981.  and  subsequent  removal  of  such 
freeze,  as  provided  m  legislation 
enacted  into  law  prior  to  August  13. 
1981.  are  not  considered  actions  which 
would  result  in  a  reduction  of  solvency 
for  cap  purposes.  As  provided  in  the 
statute  and  S  60621  (a)  and  (b).  such 
escalating  provision.s  do  not  prevent  a 
Slate  from  meeting  the  cap  critena.  and 
therefore  do  not  impact  negatively  in  the 
measurement  period  in  which  they  are 
given  effect.  The  issue  is  not  whether  a 
freeze  and  removal  of  a  freeze  resulted 
in  a  lower  maximum  weel^ly  benefit 
amount  in  a  given  period  (as  the  State 
implied),  but  that  the  provisions  were  in 
efTect  prior  to  August  13. 1981,  Likewise. 
the  imposition  of  a  temporary  lax  after 
August  13,  1981.  which  expires  within  a 
subsequent  measurement  period,  does 
not  impact  negatively  for  r^p  purposes. 
As  noted  below,  however,  while  these 
rules  apply  for  purposes  of  a  cap.  the 
rules  for  purposes  of  interest  relief  are 
different-  As  the  effect  of  prior 
legislation  for  cap  purposes  is  clearly  set 
out  in  the  regulations,  no  change  is  made 
in  the  final  regulations. 

One  Stale  commented  on  the  impact 
of  experience  rating  with  respect  to  tax 
effort  and  solvency.  It  is  recognized  that 
under  expenence  rating,  current  benefit 
costs  are  recouped  in  future  periods. 
However,  the  statute  provides  for 
determination  of  impact  in  the  current 
measurement  period.  Accordingly, 
offsetting  impact  in  future  pcnods  due  to 
the  dynamics  of  an  experience  rating 
system  has  no  bearing  on  impact  within 
and  determinations  for  current  periods. 
Therefore,  no  change  is  made  in  the 
final  regulations. 

S^;ctson  606.22(b)    (In  reference  to  the 
anticipated  impact  statement  for  cap 

purposes) 

One  State  commented  that  the 

regulation  is  limiting  in  that  it  requires 
reporting  of  all  legislative,  judicial,  and 
administrative  actions.  The  Department 
agrees  that  the  regulations  require  all 
actions  to  be  reported  with 
accompanying  estimates  of  impact  The 
Department  recognizes  the 


impracticalily  and  in  some  cases  the 
impossibility  of  developing  dollar 
estimates  for  insignificant  actions,  but 
cannot  agree  that  insignificant  actions 
may  be  disregarded.  Presently,  some 
States  report  that  a  sound  figure  cannot 
be  estimated,  and  that  an  action  simply 
has  neghgible  or  minor  positive  or 
negative  impact;  if  the  State 
assumptions  seem  reasonable  and  there 
is  a  net  positive  impact  on  lax  effort  and 
solvency,  the  determination  would  favor 
the  Stale.  A  minor,  nonsubstantive 
change  is  made  in  paragraph  (b)(ll  of 
S  606.22  to  clarify  the  reguUlions  and 
hopefully  make  them  easier  to 
understand,  by  adding  at  the  end  of 
(b)|l).  "and  actions  for  which  estimated 
dollar  impact  is  mmor  or  negligible, 
indicating  whether  the  impact  is  positive 
or  negative". 

Two  States  commented  that  States 
take  numerous  actions  each  year  and 
that  to  report  all  actions  as  the 
regulation  requires  for  purposes  of  the 
anticipated  Impact  statement  would  be  a 
substantial  undertaking.  Specifically, 
one  State  suggested  that  only  those 
actions  which  result  in  impact  be 
reported.  The  other  State  suggested 
reporting  only  significant  actions,  i.e.. 
not  including  those  actions  which  have 
minor  impact;  this  would  require  a 
definition  of  "minor"  which  in  itself 
could  be  controversial  in  nature.  The 
statute  requires  that  Slates  take  no 
action  (o  reduce  tax  effort  and  solvency 
for  cap  purposes.  In  order  for  the  UIS 
Director  to  determine  if  any  actions 
impact  negatively,  the  regulations 
appropriately  require  all  actions  and  the 
assoc:ated  impact  (positive,  negative,  or 
zero)  to  be  reported  In  fact  section 
3302(r)(6)  authorizes  the  Department  by 
regulations,  collect  such  information  as 
may  be  necessary  to  make  cap 
determinations.  Accordingly,  no 
substantive  change  is  made  in  the 
regulations,  but  they  are  clarified  by 
revising  the  phrase  "and  judicial 
decisions  eH'ecting  changes  in 
contributions  or  benefits  paid'  m 
S  606.22(b)  so  thai  it  reads  "and  judicial 
decisions  given  effect".  Also,  another 
nonsubstantive  change  is  made  in 
i  606.22|b)(l)  as  noted  above 

One  Slate  requested  clarification  of 
the  impact  of  legislative  action  occurring 
in  one  period  resulting  in  administrative 
action  in  a  subsequent  period.  With 
respect  to  action  affecting  tax  effort  or 
solvency,  section  3302(0(2)  is 
interpreted  as  having  reference  to  State 
action  which  takes  effect  In  a  12'month 
measurement  period.  Therefore,  a 
change  adopted  in  one  period  is  not 
considered  with  respect  to  that  period  if 
it  IS  not  given  effect  until  a  succeedmg 
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period.  For  example,  legislation  may  be 
effective  in  some  future  penod  rather 
ihan  upon  enactment.  So  the  issue  is 
when  should  action  be  considered  in 
terras  of  impact.  To  provide  the  most 
flexibility  to  the  Department  and  to  the 
States  and  to  meet  the  intent  and 
requirements  of  the  statute  for  cap 
purposes,  the  regulations  provide  that 
actions  are  considered  in  the  period  in 
which  they  take  effect,  rather  than  the 
period  in  which  the  authorizing  action 
was  taken- 

Dne  State's  comment  on  the  inclusion 
of  judicial  action  is  addressed  above  in 
the  discussion  of  S  60H.21  (a)  and  fb). 

One  Stale  s  commeni  on  the  benefit 
cost  rale  computation  is  addressed 
above  in  the  discussion  of  §  G06.3(c). 

Section  606.22(e}  (In  reference  to  the 
data  to  be  supplied  for  the  benefit  cost 
ratio  computation) 

In  reference  to  the  change  made  in 
§  e06.3[n)(l).  as  previously  explained. 
i  606.22(e)  also  has  been  changed  to 
reflect  that  the  total  sum  of  all  benefits 
paid  is  taken  into  account  minus  any 
amount  reimbursable  by  the  Federal 
government  and  benefits  paid 
attributable  to  services  performed  for  a 
reimbursing  employer. 

Section  606-22lf}    (In  reference  to 
documentation  required  for  cap 
purposes) 

One  Slate  commented  that  the 
regulation  hmitcd  the  data  sources  for 
supporting  documentation  to  Federal 
reports  and  pointed  out  that  not  all 
informabon  is  available  in  Federal 
reports.  The  Department  agrees  that  not 
all  supporting  figures  for  anticipated 
impact  statements  are  to  be  found  in 
Federal  reports.  Therefore.  5  606.22(0 
has  been  revised  by  adding  at  the  end 
thereof,  "or  in  other  data  sources". 

Sections  606,23  and  606^4    (In 
reference  to  avoidance  of  tax  credit 

reduction  and  application  therefor) 

One  State  requested  clarification  of 
the  terms  "determined"  and 
"estimated",  indicating  that  the  terms 
are  used  interchangeably  and  that 
estimated  figures  may  not  be  subject  to 
review.  In  clanficaiion.  some  of  the 
figures  used  in  the  decisions  or 
determinations  by  the  IHS  Director  are 
based  on  estimates;  the  regulations 
simply  make  clear  that  such  estimates 
are  the  UIS  Directors,  not  the  Slate's.  In 
this  regard,  "determined"  has  been 
changed  to  "estimated"  in  the 
parenthetical  phrase  in  S  806.23(a)(l)(il. 
and  in  two  places  m  J  606.23(aj(3),  to 
conform  usage  of  the  two  terms,  and 
"each"  is  changed  to  "such"  also  for 
clarity. 


One  State  questioned  the  inclusion  of 
administrative  law  changes  tn  reference 
to  a  net  increase  in  solvency  required 
for  avoidance  of  lax  credit  reduction. 
The  Department  agrees  that 
administrative  law  changes — and  also 
judicial  actions— are  inappropriate  in 
this  context  since  a  net  increase  in 
solvency  for  this  purpose  could  be 
accomplished  only  by  legislative  aclion. 
The  regulations  at  J  606.23(b)(1)  have 
been  revised. 

One  State  requested  clarification  of 
the  two  periods  which  are  to  be 
compared  in  determining  whether  a  net 
increase  in  Sfilvency  has  occurred. 
Section  3302tg)f2)(C)  of  FLTA  requires 
the  net  increase  in  solvency  to  occur  in 
the  year  avoidance  is  requested, 
although  the  law  change  which  resulted 
in  such  net  increase  may  have  been 
enacted  after  the  later  of  the  first 
advance  or  September  3,  1982,  (the  date 
of  enactment  into  law  of  subsection  (g)). 
The  year  for  comparison  is  the  year 
avoidance  is  requested,  and  to  estimate 
the  net  increase  in  that  year  the 
comparison  must  be  made  between  the 
State  law  in  efTect  without  the  law 
change  and  the  State  law  in  effect  with 
the  law  change.  The  comparison, 
therefore,  is  not  between  different  years. 
but  of  the  same  year  with  and  without 
the  law  change.  The  regulation  at 
S  60B.23fb)  clearly  and  correctly 
expresses  the  rule  of  comparison 
required  by  section  3302(g).  but  the 
Department  agrees  that  ambiguity  is 
introduced  by  the  last  sentence  of 
5  606.24fb)(2)  Therefore.  S  606.24(b)(2) 
has  been  revised  to  remove  the 
ambiguity:  I  60G.23(b)(2)  remains 
unchanged  in  the  fmal  regulations. 

Section  606.25    (In  reference  to  waiver 
of  and  substitution  for  additional  tax 
credit  reduction) 

One  State's  comment  on  the  benefit 
cost  rate  computation  is  addressed 
above  in  the  discussion  of  (  606-3(c) 

While  not  relevant  to  this  regulation, 
one  Slate  commented  on  the  difference 
m  compiitinp  additional  tax  credit 
reduction  under  section  33021c)[2)  (B) 
and  (C].  It  IS  recognized  that  additional 
tax  credit  reduction  for  the  third  and 
fourth  years  (section  3302(c)(2)(B))  is 
calculated  on  a  basis  different  from  'he 
calculation  for  the  additional  tax  credit 
reduction  beginning  in  the  fifth  year 
(section  3302[c)(2)(C)l.  The  former 
adjusts  (commonly  referred  to  as  "2.7 
percent  equivalent")  for  situations 
where  a  State  has  a  taxable  wage  base 
greater  than  the  Federal  taxable  wage 
base,  while  the  latter  does  not  In  view 
of  the  specific  contrast  between  the  two 
sections,  the  Department  does  not 
believe  that  the  2.7  percent  equivalent 


adiustmenl  of  section  3302(cl{2)(B)  can 
be  imputed  to  section  3302(c)(2)jC), 
Accordingly,  the  Department  will 
implement  the  differences  as  they 
appear  in  the  statute.  Additional  lax 
credit  reduction  will  be  included  In 
Phase  n  of  the  regulalions. 

Subpart  D — Interest  on  Advances  (No 
comments  received) 

Subpart  E — Reftef  from  Interest 
Payment 

SecUon  606.41(b)    (In  reference  to  high 

unemployment  deferral) 

One  State  requested  clarification  of 
■'week  1"  as  it  relates  to  the  definition  of 
high  unemployment  The  Department 
agrees  and  has  amended  the  final 
regulations  to  specify  that  "week  1"  is 
that  week  which  includes  January  1  of 
the  year. 

Section  606.42  (a)  and  (c)    (In  reference 
to  high  unemployment  deiay) 

One  State  requested  a  definition  of 
"total  unempIoiTnent  rate"  because  of 
different  methodologies  and  data 
availability  among  States,  and 
specification  of  whether  or  not  the  rate 
shall  be  seasonally  adjusted.  TTie 
Department  agrees  and  has  clarified  the 
final  regulations  el  \  606.42(c)  to  provide 
that  the  rate  used  in  the  determination  is 
based  on  seasonally  unadjusted  civilian 
total  unemployment  rate  data  published 
by  the  Department  s  Bureau  of  Labor 
Statistics. 

Section  806.42(b)    (In  reference  to  high 
unemployment  delay) 

One  State  questioned  the  requirement 
that  the  deferred  payment  be  made  prior 
to  fuly  1  and.  thus,  does  not  permit 
pa>'menl  on  the  following  business  day 
should  the  due  date  fall  on  a  Saturday. 
Sunday  or  Federal  holiday.  It  is 
recognized  that  when  a  legal  due  date 
occurs  on  a  non-business  day  (Saturday 
Sunday,  or  Federal  holiday),  for  many 
commercial  and  legal  purposes  one  is 
Riven  until  the  next  business  day  to 
comply.  However,  in  the  case  of  due 
dates  for  payment  of  interest  m  section 
1202,  the  statute  is  explicit  in  providing 
that  there  shall  be  no  grace  period,  end 
in  expressing  due  dates  in  terms  of  not 
later  than  the  speafied  date.  Therefore, 
the  regulations  which  require  payment 
"not  later  than  the  last  official  Federal 
business  day  prior  to  the  foUowmg  July 
1"  remain  unchanged.  This  expressly 
means  that,  if  June  30  falls  on  a 
Saturday,  Sunday,  or  a  Federal  holiday, 
the  interest  due  must  be  paid  not  later 
than  the  last  Federal  business  day 
which  precedes  such  June  30. 
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Section  606.43    (In  reference  to 
maintenance  of  solvency  effort) 

One  Slate  was  concerned  regarding 
the  requiremenls  for  obtaining  a  deferral 
versus  the  requirements  for  maintaining 
a  deferral.  Section  1202|b}(8|  is  explicit 
in  providing  that  the  requirements  for 
obtaining  a  deferral  are  different  from 
the  requirements  for  maintaining  a 
deferral,  To  obtain  a  deferral  a  State 
must  lake  action  to  improve  solvency 
and  that  action  is  judged  in  terms  of  its 
impact  on  solvency  effort  when  such 
action  13  effective  which  may  be  two, 
three,  four.  etc.  years  from  date  of 
legislative  action.  To  continue  a  deferral 
a  State  is  not  required  to  take  action; 
however,  any  action  which  a  State  does 
take  subsequent  to  obtaining  a  deferral 
will  be  judged  m  terms  of  its  impact  on 
solvency  effort  when  such  action  is 
effective.  Without  question,  it  was  the 
intent  of  the  Congress  that  a  State, 
allowed  to  defer  mterest  over  a  four- 
year  period,  should  maintain  its 
solvency  effort  over  the  same  four-year 
period.  Therefore,  while  a  State  is  not 
required  to  take  any  affirmative  action 
to  maintain  its  solvency  effort,  for  the 
purpose  of  retaining  interest  payment 
deferral  it  also  may  not  take  any  action 
which  negatively  impacts  on  the  action 
il  took  to  qualify  for  obtaining  the 
deferral  in  the  first  instance. 
Accordingly,  no  change  is  made  in  the 
final  regulations. 

One  State  also  was  concerned  about 
the  level  of  solvency  effort  which  must 
be  mamtamed.  To  obtain  a  deferral  in 
the  first  instance,  the  statute  specifically 
defines  solvency  effort  as  "action 
[takenl  *   '   '  after  March  31,  1982, 
which  would  have  increased  revenue 

liabilities  and  decreased  benefits 

(section  1202(b|lB)(B](al(I)).  Whatever 
action  was  taken  was  measured  in 
terms  of  a  percentage  change  over  a 
base  period,  The  statute  provides  that  a 
certain  percentage  had  to  be  achieved  to 
obtain  a  deferral;  specifically,  25  percent 
the  first  year.  35  percent  the  second 
year,  and  50  percent  the  third  year.  In 
virtually  all  cases,  the  percenls  achieved 
by  Stales  were  greater  than  those 
specified,  especially  for  Stales  which 
also  received  discounted  rates  of 
interest.  Further,  section  12O2lb)(8)(C)(0 
provides  that:  'Once  a  deferral  is 
approved  under  clause  (u](I)  of 
subparagraph  (S)  a  State  must  continue 
to  maintain  its  solvency  effort;"  this 
expresses  the  requirement  for 
maintaining  solvency  effort. 
Accordingly,  it  is  that  percentage  which 
the  St  ite  achieved  with  respect  to  the 


increase  in  liabilities  and  the  decrease 
in  benefits  which  must  be  maintained. 
Therefore,  no  change  is  made  in  the 
final  regulations. 

One  State  commented  on  the  method 
used  for  determining  If  solvency  effort  is 
maintained.  The  regulations  were 
intended  to  provide  an  accurate  and 
easy  means  of  determining  whether 
solvency  effort  is  maintained  by 
comparing  revenue  receipts  and  benefit 
outlays  for  the  year  for  which  the 
continuation  of  deferral  is  requested 
with  the  previous  year's  receipts  and 
outlays,  holding  economic  conditions 
constant.  However,  based  on  State 
comments  and  a  thorough  review  of  the 
issue,  the  regulations  have  been  revised 
to  account  for  circumstances  when 
action  becomes  effective  subsequent  to 
the  latest  deferral.  Specifically, 
5  606.43(6]  is  revised  to  provide  for  a 
comparison  between  the  base  year  (first 
year  for  which  deferral  is  requested) 
with  changes  effective  in  the  year  for 
which  continuation  is  requested  and  the 
base  year  without  such  changes. 
Similarly.  §  606.43(dl(2)  is  revised  to 
reflect  a  compariBon  between  the  base 
year  with  changes  and  the  base  year 
without  changes. 

One  State's  comment  on  the 
anticipated  impact  statement  in 
reference  to  the  reporting  of  all  actions 
is  addressed  above  in  the  discussion  of 
§  606.22. 

In  General 

Both  States  pointed  out  certain 
typographical  errors  in  the  published 
document.  These  and  other 
typographical  errors  are  corrected  in  the 
final  regulations.  In  addition,  the  title  Is 
revised  to  reflect  more  accurately  the 
content  of  the  final  regulations.  Section 
606.1  is  changed  to  begin  with  a  more 
general  statement  of  the  purpose  and 
scope  of  Part  606.  Section  606.26  is 
revised  to  require  States  to  apply  under 
all  circumstances  for  the  waiver  of  and 
substitution  for  the  additional  tax  credit 
reduction  beginning  in  the  fifth  yean  the 
proposed  rule  required  applying  only  if 
the  State  did  not  apply  for  a  cap  on  or 
avoidance  of  tax  credit  reduction.  Also. 
other  changes  arc  made  to  clarify  and 
simplify  the  final  regulations. 

Drafting  Infonnation 

This  document  was  prepared  under 
the  direction  and  control  of  Ihe  Director 
of  the  Unemployment  Insurance  Service. 
Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  NW.. 
Washington.  DC  20210.  Telephone:  (202) 
535-0600  (this  is  not  a  toU-firee  number). 


Classification — Executive  Order  12291 

The  rule  in  this  documnnt  is  not 
classified  as  a  "major  rule"  under 
Executive  Order  12291  on  Federal 
Regulations,  because  it  is  not  likely  to 
result  in  (1)  an  annual  effect  on  the 
economy  of  SlOO  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Accordingly,  no  regulatory  impact 
analysis  is  required. 

Paperwork  Reduction  Act 

In  accordance  with  Ihe  Paperwork 
Reduction  Act  of  1960  (Pub.  L  96-511) 
the  reporting  provisions  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1205-0205,  expiring  September 
30. 1990. 

Regulatory  Flexibility  Act 

The  Department  believes  that  this  rule 
will  have  no  "significant  economic 
impact  on  a  substantial  number  of  small 
entities"  within  the  meaning  of  5  US.C. 
G05(b),  because  this  rule  directly  affects 
only  States  and  States  are  not  "small 
entities"  as  that  term  is  defined  in  5 
U.S-C.  601.  The  Secretary  of  Labor  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  to  this  effect. 
Accordingly,  no  regulatory  flexibility 
analysis  is  required. 

List  of  Subjects  in  20  CFR  Pari  606 

Labor.  Unemployment  compensation. 
Federal  Unemployment  Tax  Act. 

Catalogue  of  Federal  Domestic 
Assistance  Number 

This  program  is  listed  in  the 
Catalogue  of  Federal  Domestic 
Assistance  at  No.  17.225.  Unemployment 

Insurance. 

Words  of  Issuance 

For  the  reasons  set  out  in  the 
preamble.  Part  606  is  added  to  Title  20. 
Chapter  V,  of  the  Code  of  Federal 
Regulations  to  read  as  set  forth  below. 

Signed  at  Washington.  DC.  on  September  9. 
ise& 

Robert*  T.  )oae*, 
Assiatant  Secretary  of  Labor. 
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PART  606-TAX  CREDITS  UNDER  THE 
FEDERAL  UNEMPLOYMENT  TAX  ACT; 
ADVANCES  UNDER  TITLE  XII  OF  THE 
SOCIAL  SECURITY  ACT 

Subpart  A— General 

Set.. 

606.1     Purpose  and  scope. 
G06.2    Total  credits  ellowable 

606.3  DefmitionB. 

606.4  Redelegatlon  of  authority. 

606.5  Verification  of  estimates  and  review 
of  determinations. 

606.A    Information,  reports,  and  studies. 

Subpart  B— Tax  Credit  Reduction 
(Reserved) 

Subpart  C— Relief  from  Tax  Credit 
Reduction 

006.20  Cap  (>n  lux  credit  reduction  j 

606.21  Criteria  for  cap. 

606.22  Application  for  cap. 

606.23  Avoidance  of  tax  credit  reduction 

606.24  Application  for  avoidance. 

606.25  Waiver  of  and  substitution  for 
additional  tax  credit  reduction. 

606  26    Application  fur  waiver  and 
flubttitution. 

Subpart  0 — Interest  on  Advances 

606.30  Interest  rates  on  advances. 

606.31  Due  dates  for  payment  of  interest. 
(Reserved) 

606^2    Types  of  advances  subject  to 
interest. 

606.33  No  payment  of  interest  from 
unemployment  fund.  (Reserved! 

606.34  Reports  of  interest  payable. 
(Reserved) 

606.35  Order  of  application  for  repayments. 
(Reserved) 

Subpart  E— Relief  from  Interest  Payment 

606.40  Mny/Septembcr  delay. 

606.41  High  unemployment  deferral. 

606.42  High  unemployment  delay. 

606.43  Maintenance  of  solvency  effort. 

606.44  Nolincation  of  determinations 

Authority:  42  US.C.  1102;  28  US.C  7805(8); 
Secretary's  Order  No.  4-75  (40  FR  18515). 

Subpart  A— General 

§  606.1     Purpo»e  and  scope. 

(a)  In  general.  The  regulations  in  this 
Part  606  are  issued  to  implement  the  tax 
credit  provisions  of  the  Federal 
Unemployment  Tax  Act,  and  the  loan 
provisions  of  Title  XII  of  the  Social 
Security  Act.  The  regulations  on  tax 
credits  cover  all  of  Ihe  subjects  of  3302 
of  the  Federal  Unemployment  Tax  Act 
(FUTA).  except  subsections  (c)(3)  and 
(e).  The  regulations  on  loans  cover  all  of 
the  subjects  in  Title  XII  of  the  Social 
Security  Act. 

(b)  Scope.  This  Part  606  covers  general 
matters  relating  to  this  part  in  this 
Subpart  A,  and  in  Ihe  fotlovkfing  subparts 


includes  specific  subiects  described  in 
general  terms  as  follows: 

(1)  Subpart  B  describes  the  tax  credit 
reductions  under  the  Federal 
LInemployment  Tax  Act,  which  relate  to 
outstanding  balances  of  advances  made 
under  Title  XII  of  the  Social  Security 
Act. 

(2)  Subpart  C  describes  the  various 
forms  of  relief  from  tax  credit 
reductions,  and  the  criteria  and 
standards  for  grant  of  such  relief  in  the 
form  of — 

(t)  A  cap  on  lax  credit  reduction, 

(ii)  Avoidance  of  tax  credit  reduction. 

and 
(iii)  Waiver  of  and  substitution  for 

additional  lax  credit  reduction. 

(3)  Subpart  D  describes  the  interest 
rates  on  advances  made  under  Title  XII 
of  the  Social  Security  Act.  dues  dates  for 
payment  of  interest,  and  other  related 
matters. 

(4)  Subpart  E  describes  the  various 
forms  of  relief  from  payment  of  interest, 
and  the  criteria  and  standards  for  grant 
of  such  relief  in  the  form  of — 

(i)  May/September  delay  of  interest 
payments, 

(ii)  High  unemployment  deferral  of 
interest  payments, 

(iii)  High  unemployment  delay  of 
interest  payments,  and 

(iv)  Maintenance  of  solvency  effort 
required  to  retam  a  deferral  previously 
granted. 

§  606.2    Total  credita  allowable. 

The  total  credits  flilowcd  to  an 
employer  subject  to  the  tax  imposed  by 
section  3301  of  the  Federal 
LlneTiploymeiil  Tax  Act  shall  not 
exceed  5.4  percent  with  respect  to 
taxable  years  beginning  after  December 
31.1984. 

$606^    Definltiona. 

For  the  purposes  of  the  Ada  Cited  and 
this  part — 

(a)  "Act"  means  as  appropriate  the 
Federal  Unemployment  Tax  Act  (26 
U.S.C.  3301-3311).  or  Title  XII  of  the 
Social  Security  Act  (42  U.S.C  1321- 
1324). 

(b)  "Advance"  means  a  transfer  of 
funds  to  a  State  unemployment  fund,  for 
the  purpose  of  paying  unemployment 
compensation,  from  the  Federal 
unemployment  account  in  the 
Unemployment  Trust  Fund,  pursuant  to 
section  1202  of  the  Social  Security  Act. 

(c)  "Benefit-coat  ratio"  for  cap 
purposes  for  a  calendar  year  is  the 
percentage  obtained  by  dividing — 

(1)  The  total  dollar  sum  of— 
(i)  All  compensation  actually  paid 
under  the  State  law  during  such 
calendar  year,  including  in  such  total 
sum  all  regular,  additional,  and 


extended  compensation,  as  defined  in 
section  205  of  the  Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970.  and  excluding  from  such 
total  sum — 

(A)  Any  such  compensation  paid  for 
which  the  State  is  entitled  to 
reimbursement  or  was  reimbursed  under 
the  provisions  of  any  Federal  Law.  and 

(B)  Any  such  compensation  paid 
which  is  attributable  to  ser\'ices 
performed  for  a  reimbursing  employer. 
and  which  is  not  included  in  the  lota! 
dollar  amount  reported  under  paragraph 
(c)(ll(il(A)  of  this  section,  and 

(ii)  Any  interest  paid  during  such 
calendar  year  on  any  advance,  by 

(2)  The  total  wages  (as  defined  in 
§  606-3(1)1  with  respect  to  such 
calendard  year.  If  any  percentage 
determined  by  this  computation  for  a 
calendar  year  is  not  a  multiple  of  0,1 
percent,  such  percentage  shall  be 
reduced  to  the  nearest  multiple  of  0.1 
percent. 

(d)  "Contributions"  means  payments 
required  by  a  State  law  to  be  made  into 
an  unemployment  fund  by  any  person 
on  account  of  having  individuals  in  his 
employ,  to  the  extent  that  such 
payments  are  made  by  him  without 
being  deducted  or  deductible  from  Ihe 
remuneration  of  individuals  in  his 
employ. 

(e)  "Federal  unemployment  tax" 
means  the  excise  tax  imposed  under 
section  3301  of  the  Federal 
Unemploj-ment  Tax  Act  on  employers 
with  respect  to  having  individuals  in 
their  employ. 

(f)  "Fiscal  year"  means  the  Federal 
fiscal  year  which  begins  on  October  l  of 
a  year  and  ends  on  September  30.  of  Ihe 
next  succeeding  year. 

(g)  "FUTA  '  referes  to  the  Federal 
Unemployment  Tax  Act. 

(h)  "State  unemployment  fund"  or 
"unemployment  fund"  means  a  special 
fund  estabhshed  under  a  State  law  for 
Ihe  payment  of  unemployment 
compensation  to  unemployed 
individuals,  and  which  is  an 
"unemployment  fund"  as  defined  in 
section  3306(0  of  the  Federal 
Unemployment  Tax  Act. 

(i)  "Taxable  year"  means  Ihe  calendar 
year. 

(j)  "Unemployment  tax  rale"  means, 
for  any  taxable  year  and  with  respect  to 
any  State,  the  percentage  obtained  by 
dividing  the  total  amount  of 
contributions  paid  into  the  State 
unemployment  fund  with  respect  to  such 
taxable  year  by  total  wages  as  defined 
in  5  606.3(1). 

(k)  "Wages,  taxable"  means  the  total 
sum  of  remuneration  which  is  subject  to 
contributions  under  a  State  law. 
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(1)  "Wa^es.  totai"  means  the  total  sum 
of  alt  remuiterabon  covered  by  a  State 
law.  disregarding  any  dollar  limitation 
on  the  amount  of  remuneration  which  la 
subject  to  contributions  under  the  State 

IdW. 

}  606.4    Redelagatk>n  of  authority. 

(a)  Redelegation  to  IMS  Director  The 
Director.  Unemploymenl  Insurance 
Service  (hereinafter  "UlS  Director*},  is 
redelegated  authority  to  make  the 
determinations  required  under  this  part. 
This  redelegation  is  contained  in 
Emp!o>Tnent  and  Training  Order  No.  1- 
64.  published  in  the  Federal  Register  nn 
November  14. 1983  [48  FR  51870) 

(b)  Delegation  by  Governor.  The 
Governor  of  a  State,  as  used  in  this  part, 
refei^  to  the  highest  executive  official  of 
a  Stale.  Wherever  in  this  pari  an  action 
is  required  by  or  of  the  Governor  of  a 
State,  such  action  may  be  taken  by  the 
Governor  or  may  be  taken  by  a 
delegatee  of  the  Governor  if  the 
Department  is  furnished  appropriate 
proof  of  an  authoritative  delegation  of 
authority 

$606.5    V»rtficatk>n  of  wtimate*  and 
revtnr  of  detarmlnetfona. 

The  Department  of  Labor  (hereinafter 
'Department")  shall  venfy  all 
information  and  data  provided  by  a 
State  under  this  part,  and  the  State  shall 
comply  with  such  provisions  as  the 
Department  considers  necessary  to 
assure  the  correctness  and  veriHcation 
of  such  information  and  data.  The  State 
agency  of  a  State  a^ected  by  a 
determination  made  by  the  UIS  director 
under  this  part  may  seek  review  of  such 
determination  by  a  higher  level  official 
of  the  Ecnplo>'ment  and  Training 
Administration, 

§  606.6    Information,  reports,  and  atucU**. 

A  State  shall  furnish  to  the  Secretary 
of  Labor  such  information  and  reports 
and  conduct  such  studies  as  the 
Secretary  determines  are  accessary  or 
appropnate  for  carrying  out  the 
purposes  of  this  part,  including  any 
additional  mformation  or  data  the  UIS 
Director  may  require  for  the  purposes  of 
making  determinations  under  Subparts 
C  and  E  of  this  part.  This  collection  has 
been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1205-0205. 

Subpart  B— Tax  Cre<fVt  Reduction 

[Reserved) 

Subpart  C — Relief  from  Tax  Credit 
Reduction 

§  606.20    Cap  on  tax  cradit  reduction. 
{a\  ApphcabtJity.  SubsecUoa  (f)  of 
section  3302  of  FUTA  authorizes  a 


limilahon  (cap)  on  the  reduction  of  tax 
credits  by  reason  of  an  <futstanding 
balance  of  advances,  if  the  UIS  Director 
determines  with  respect  to  a  State,  on  or 
before  November  10  of  a  taxable  year. 
that— 

11 )  No  action  was  taken  by  the  Stale 
dunng  the  12  month  period  ending  on 
September  30  of  such  taxable  year 
which  has  resulted,  or  will  result,  in  a 
reduction  in  the  Stale's  unemployment 
tax  effort  as  defined  m  8  606.21(a|; 

(2)  No  aciion  was  taken  by  the  Stale 
dunng  the  12-month  period  ending  on 
September  30  uf  such  taxable  year 
which  has  resulted,  or  will  result,  in  a 
net  decrease  in  the  solvency  of  the  State 
unemployment  compensation  system,  as 
defined  in  §  606.21(b); 

(3}  The  State  unemployment  tax  rate 
[as  defined  m  i  606.30])  fnr  the  taxable 
year  equals  or  exceeds  the  average 
benefit-cost  ratio  (as  defined  in 
5  606.3(c)|  for  the  calendar  years  in  the 
five-calendar  year  pen<id  ending  with 
the  calendar  year  immediately 
preceding  the  taxable  year  for  which  the 
cap  IS  requested,  under  the  rules 
specified  in  S  606.21  (cj  and  (d).  and 

|4)  The  outstanding  balance  of 
advances  to  the  State  on  September  30 
uf  the  taxable  year  was  not  greater  than 
the  outstanding  balance  of  advances  to 
the  Slate  on  September  30  of  the  third 
preceding  taxable  year 

|b)  Maximum  tax  crfidit  reduction.  If  a 
Stale  quahfies  for  a  cap,  the  maximum 
tax  credit  reduction  for  the  taxable  year 
shall  not  exceed  0.6  percent,  or.  if 
higher,  the  tax  credit  reduction  that  was 
in  effect  for  the  taxable  year  preceding 
the  la  xable  year  for  which  the  cap  it 
requested 

lc(  Year  not  taken  into  account  If  a 
Sute  qualifies  for  a  cap  for  any  year,  the 
year  and  January  1  of  the  year  to  which 
the  cap  applies  will  not  be  taken  into 
account  for  purposes  of  determining 
reduction  of  tax  credit  for  subsequent 
taxable  years. 

(dl  Partial  cops  Partial  caps  obtained 
under  subsection  (OOI  are  no  longer 
available.  Nevertheless,  for  the  purposes 
of  applying  section  3302|c)(2|  to 
subsequent  taxable  years,  partial  cap 
credits  earned  will  be  taken  into 
account  for  purposes  of  determining 
reduction  of  tax  credits.  Also,  the 
taxable  year  to  which  the  partial  cap 
applied  (and  |anuary  1  thereof)  will  be 
taken  into  account  for  purposes  of 
determining  reduction  of  lax  credits  for 
subsequent  taxable  years 

§606.21     Criteria  for  cap. 

(a)  Reduction  in  unemployment  tax 
effurt.  (II  For  purposes  of  paragraph 
(a)(l]  of  i  606.20.  a  reduction  in  a  State's 
unemployment  tax  effort  will  have 


liccurred  with  respect  to  a  taxable  year 
if  any  action  is  or  was  taken  (legislative. 
judicial  or  administrative.]  thai  is 
fff'!Ct)ve  during  the  12-month  period 
ending  on  September  30  of  such  taxable 
year  which  has  resulted  in  or  will  result 
in  a  reduction  of  the  amount  of 
contributions  paid  or  payable  or  the 
amounts  that  were  or  would  have  been 
paid  or  payable  but  for  such  action. 

(2)  Actions  that  will  result  in  a 
reduction  in  tax  effort  include,  bul  are 
not  limited  to.  a  reduction  in  the  taxable 
wage  base,  the  lax  rate  schedule,  tax 
rates,  or  taxes  payable  (including 
surtaxes]  that  would  not  have  gone  into 
effect  but  for  the  legislative,  judicial,  or 
administrative  action  taken. 
Notwithstanding  the  foregoing  criterion, 
a  reduction  in  unemployment  tax  effort 
resulting  from  any  provision  of  the  Stale 
law  enacted  prior  to  August  13, 1981, 
will  not  be  taken  into  account  as  a 
reduction  in  the  State's  unemployment 
lax  effort  for  the  purposes  of  this 
section- 
lb]  Net  decrease  in  solvency.  For 
purposes  of  paragraph  (a)(2)  of  SfS06.20, 
a  net  decrease  in  the  solvency  of  the 
State's  unemployment  compensation 
system  will  have  occurred  with  respect 
to  H  taxable  year  if  any  action  is  or  was 
taken  (legislative,  judiciaL  or 
administrative),  that  is  effective  during 
the  12-month  period  ending  on 
September  30  of  such  taxable  year. 
which  has  resulted  in  or  will  result  in  an 
increase  m  benefits  without  at  least  an 
equal  increase  in  taxes,  or  a  decrease  In 
taxes  without  at  least  an  equal  decrease 
in  benefits.  Notwithstanding  the 
foregoing  criterion,  a  decrease  in 
solvency  resulting  from  any  provision  of 
the  State  law  enacted  prior  to  August  13. 
1981.  will  not  be  taken  into  account  as  a 
reduction  in  solvency  of  the  Stale's 
unemployment  compensation  system  for 
the  purposes  of  this  section. 

(c)  State  unemployment  tax  rale.  For 
purposes  of  paragraph  (a)[3]  of  S  60620, 
the  State  unemployment  tax  rate  is 
defined  m  S  606.3(j].  If  such  percentage 
is  not  a  multiple  of  0.1  percent,  the 
percentage  shall  remain  unrounded. 

(d)  State  five-year  average  benefit 
cost  ratio.  For  purposes  of  paFagraph 
(a)(3|  of  S  606.20.  the  average  benefit 
cost  ratio  for  the  five  preceding  calendar 
years  is  the  percentage  determined  by 
dividing  the  sum  of  the  benefit  cost 
ratios  for  the  five  years  by  five.  If  such 
percentage  is  not  a  multiple  of  0.1 
percent,  the  percentage  shall  remain 
unrounded. 

§606.22    AppUcatlon  f  or  cap. 

(a)  Application.  (1 )  The  Governor  of 
the  State  shall  make  application. 
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addressed  to  the  Secretary  of  Labor,  no 
later  than  July  I  of  a  taxable  year  with 
respect  to  which  a  State  requests  a  cap 
on  tax  credit  reductiott  The  Governor  is 
required  to  notify  the  Department  on  or 
before  October  15  of  such  taxable  year 
of  any  action  occurring  after  the  dale  of 
the  initial  application  and  effective  prior 
to  October  1  of  such  year  that  would 
impact  upon  the  State's  application. 

(2)  The  UIS  Director  will  make  a 
determination  on  the  application  on  or 
before  November  10  of  such  taxable 
year,  will  notify  the  applicant  and  the 
Secretary  of  the  Treasury  of  such 
determination,  and  will  cause  notice  of 
such  determination  to  be  published  in 
the  Federal  Register. 

(b)  Anticipated  impact  statement  In 
support  of  the  application  by  the 
Governor,  there  shall  be  submitted  with 
the  application  (on  or  before  October 
15),  for  the  purposes  of  the  criteria 
described  in  55  606^la)  (1)  and  (2)  and 
606.21  (a)  and  (b).  a  description  of  all 
statutory  provisions  enacted  or 
amended,  regulations  adopted  or 
revised,  administrative  policies  and 
procedures  adopted  or  revised,  and 
judicial  decisions  given  effect,  which  are 
effective  during  the  12-month  period 
ending  on  September  30  of  the  taxable 
year  for  which  a  cap  on  lax  credit 
reduction  is  requested,  and  an 
anticipated  impact  statement  (AIS)  for 
each  such  program  action  in  the 
following  respect — 

(1)  The  estimated  dollar  effect  on  each 
program  aciion  upon  expenditures  for 
compensation  from  the  State 
unemployment  fund  and  for  the  amounts 
of  contributions  paid  or  payable  in  such 
12-monlh  period,  including  the  effect  of 
interaction  among  program  actions,  and 
with  respect  to  program  actions  for 
which  dollar  impact  cannot  be  estimated 
or  is  minor  or  negligible,  indicate 
whether  the  impact  is  positive  or 
negative; 

(2)  If  a  program  action  has  no  such 
dollar  effect,  an  explanation  of  why 
there  is  or  will  be  no  such  effect; 

(3]  A  description  of  assumptions  and 
methodology  used  and  the  basis  for  the 
financial  estimate  of  the  impact  of  each 
program  action  described  in  paragraphs 
(b)(l]  and  (b)t2)  of  this  section;  and 

(4]  A  comparision  of  the  program 
actions  described  in  paragraphs  (bjU) 
and  {b)[2)  of  this  section  with  the 
program  actions  prior  to  the  Federal 
fiscal  year  (as  defined  in  5  606.3(f)) 
which  ends  on  such  September  30. 

(c)  Unemployment  tax  rate.  With 
respect  to  the  unemployment  lax  rate 
criterion  described  in  §5  606.20la](3)  and 
606.211c).  the  application  shall  include 
an  estimate  for  the  taxable  year  with 
respect  to  whiSi  a  cap  on  tax  credit 


reduction  is  requested  and  actual  data 
for  the  prior  two  years  as  follows: 

(1)  The  amount  of  taxable  wages  as 
defined  in  5  606.3(kl; 

(2)  The  amount  of  total  wages  as 
defined  in  5  606.3(1):  and 

(31  The  estimated  distribution  of 
taxable  wages,  as  defined  in  5  606.3(k). 
by  tax  rate  under  the  State  law. 

(d)  Benefit  cost  ratio.  With  respect  to 
the  benefit  cost  ratio  criterion  described 
in  8  S  606.20(a)(3)  and  606.21(d),  the 
application  shall  include  for  each  of  the 
five  calendar  years  prior  to  the  taxable 
year  for  which  a  cap  on  tax  credit 
reduction  is  requested,  the  following 
data: 

(1)  The  total  dollar  sum  of 
compensation  actually  paid  under  the 
State  law  during  the  calendar  year. 
Including  in  such  total  sum  all  regular, 
additional,  and  extended  compensation 
as  defined  in  section  205  of  the  Federal- 
State  Extended  Unemployment 
Compensation  Act  of  1970,  but  excluding 
from  such  total  sum — 

(i)  The  total  dollar  amount  of  such 
compensation  paid  for  which  the  State 
is  entitled  to  reimbursement  or  was 
reimbursed  under  the  provisions  of  any 
Federal  law; 

(li)  The  total  dollar  amount  of  such 
compensation  paid  which  is  attributable 
to  services  performed  for  a  reimbursing 
employer,  and  which  is  not  included  in 
the  total  amount  reported  under 
paragraph  (d)(ll|i)  of  this  section: 

(2)  The  total  dollar  amount  of  interest 
paid  during  the  calendar  year  on  any 
advance:  and 

(3]  The  total  dollar  amount  of  wages 
(as  defmed  in  §  606.3(1))  with  respect  to 
such  calendar  year. 

(e)  Documentation  required.  Copies  of 
the  sources  of  or  authority  for  eacii 
program  action  described  in  paragraph 
(b)  of  this  section  shall  be  submitted 
with  each  application  for  a  cap  on  tax 
credit  reduction.  In  addition,  a  notation 
shall  be  made  on  each  AIS  of  where  all 
figures  referred  to  are  contained  in 
reports  required  by  the  Department  or  in 
other  data  sources. 

(f)  State  contact  person.  The 
Department  may  request  additional 
information  or  clarification  of 
information  submitted  bearing  upon  an 
application  for  a  cap  on  tax  credit 
reduction.  To  expedite  requests  for  such 
information,  the  name  and  telephone 
number  of  an  appropriate  State  official 
shall  be  included  in  the  application  by 
the  Governor. 

§  606.23    Avoklance  of  tax  credit 
reduction. 

(a).  AppJicability.  Subsection  (g]  of 
section  3302  of  FUTA  authorizes  a  Slate 
to  avoid  a  tax  credit  reduction  for  a 


taxable  year  by  meeting  the  three 
requirements  of  subsection  (g).  These 
requirements  are  met  if  the  UIS  Director 
determines  that: 

(1)  Advances  were  repaid  by  the  State 
during  the  one-year  period  ending  on 
November  9  of  the  taxable  year  in  an 
amount  not  less  than  the  sum  of — 

(i)  The  potential  additional  taxes  (as 
estimated  by  the  UIS  Director)  that 
would  be  payable  by  the  State's 
employers  if  paragraph  (2)  of  section 
3302(c)  of  FUTA  were  applied  for  such 
taxable  year  [as  estimated  with  regard 
to  the  cap  on  tax  credit  reduction  for 
which  the  Slate  quahfies  under 
§§  606.20  to  606. 22  with  respect  to  such 
taxable  year),  and 

(ii)  Any  advances  made  to  such  Slate 
during  such  one  year  period  under  Title 
XIl  of  the  Social  Security  Act; 

(2)  There  will  be  adequate  funds  in 
the  State  unemployment  fund  (as 
estimated  by  the  UIS  Director)  sufficient 
to  pay  all  benefits  when  due  and 
payable  under  the  State  law  dunng  the 
three-month  period  beginning  on 
November  1  of  such  taxable  year 
without  receiving  any  advance  under 
Title  XII  of  the  Social  Security  Act;  and 

(3)  There  is  a  net  increase  (as 
estimated  by  the  UIS  Director)  in  the 
solvency  of  the  State  unemployment 
compensation  system  for  the  taxable 
year  and  such  net  increase  equals  or 
exceeds  the  potential  additional  taxes 
for  such  taxable  year  as  estimated  under 
paragraph  (a)(l](i)  of  this  section. 

(b)  Net  increase  m  solvency.  (1)  The 
net  increase  in  solvency  for  a  taxable 
year,  as  determined  for  the  purposes  of 
paragraph  (a)(3)  of  this  section,  must  be 
attributable  to  legislative  changes  made 
in  the  State  law  after  the  later  of — 

(i)  September  3.  1982.  or 

(ii)  The  date  on  which  the  first 
advance  is  taken  into  account  in 
determining  the  amount  of  the  potential 
additional  taxes. 

(2)  The  UIS  Director  shall  determine 
the  net  increase  in  solvency  by  first 
estimating  the  difference  between 
revenue  receipts  and  benefit  outlay  s 
under  the  law  in  effect  for  the  year  for 
which  avoidance  is  requested,  as  if  the 
relevant  changes  in  Slate  law  referred  to 
in  paragraph  (b)ll)  of  this  section  were 
not  in  effect  for  such  year.  The  UIS 
Director  shall  then  estimate  the 
difference  between  revenue  receipts  and 
benefit  outlays  under  the  law  in  effect 
for  the  year  for  which  the  avoidance  is 
requested,  taking  into  account  the 
relevant  changes  in  State  law  referred  to 
in  paragraph  (b)(l]  of  this  section.  The 
amount  (if  any)  by  which  the  second 
estimated  difference  exceeds  the  first 
estimated  difference  shall  constitute  the 
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net  mcrease  in  solvency  for  the 
purposes  of  this  section. 

(c)  Year  taken  into  account.  If  a  State 
quaUfies  for  avoidance  for  any  year,  thai 
year  and  jaauary  1  of  thai  year  to  which 
the  avoidance  applies  wilt  be  taken  into 
account  for  purposes  of  determmin^ 
reduction  of  tax  credits  for  subsequent 
taxable  years. 

§  606.24    Application  for  avoMance. 

[a]  Application,  [IJ  The  Governor  of 
the  State  shall  make  application, 
dddressed  to  the  Secretary  of  Labor,  no 
later  than  July  1  of  a  taxable  year  with 
respect  to  which  a  State  requests 
avoidance  of  lax  credit  reduction.  The 
Governor  is  required  to  notify  the 
Department  on  or  before  October  15  of 
such  taxable  year  of  any  action 
impacting  upon  the  Stale's  application 
occurring  subsequent  to  the  date  of  the 
initial  application  and  on  or  before 
November  10 

(2)  The  mS  Director  will  make  a 
determination  on  the  application  as  of 
November  10  of  such  taxable  year,  will 
notify  the  applicant  and  the  Secretary  of 
the  Treasury  of  such  determination,  and 
will  cause  notice  of  such  determination 
to  be  published  in  the  Federal  Register. 

(b)  Information.  (1]  The  application 
shall  include  a  statement  of  the  amount 
of  advances  repaid  and  to  be  repaid 
dunng  the  one-year  period  ending  on 
November  9  of  the  taxable  year  for 
which  avoidance  is  requested.  If  the 
amount  repaid  as  of  the  date  of  the 
application  is  less  than  the  amount 
required  to  satisfy  the  provisions  of 

5  606.23(a)(1).  the  Governor  shall 
provide  a  report  later  of  the  additional 
repayments  that  have  been  made  in  the 
remainder  of  the  one-year  period  ending 
on  November  9  of  the  taxable  year,  for 
the  purposes  of  meeting  the  provisions 
of  5  606.23|aKl). 

[21  The  application  also  shall  include 
estimates  of  revenue  receipts,  benefit 
outlays,  and  end-of-month  fund  balance 
for  each  month  in  the  period  beginning 
with  September  of  the  taxable  year  for 
which  avoidance  is  requested  through 
the  subsequent  January  Actual  data  for 
the  comparable  period  of  the  preceding 
year  also  shall  be  included  in  the 
application  in  order  to  determine  the 
reasonableness  of  sucb  estimates 

(3)  The  application  also  shall  include 
a  description  of  State  law  changes, 
effective  for  the  taxable  year  for  which 
the  avoidance  is  requested,  which 
rt.sulted  in  a  net  increase  in  the 
solvency  of  the  State  unemployment 
compensation  system,  and 
documentation  which  supports  the 
State  8  estimate  of  the  net  increase  in 
•solvency  for  such  taxable  year. 


§  606.25    Watvar  of  and  »ut>stltutlon  for 
addttloaaf  tax  cradn  reduction. 

A  provision  of  subsection  (c)(2)  of 
section  3302  of  FUTA  provides  that,  for 
A  State  that  qualifies,  the  additional  tax 
credit  reduction  apphcabie  under 
subparagraph  (C).  beguuung  m  the  fifth 
consecutive  year  of  a  balance  of 
outstanding  advances,  shall  be  waived 
and  the  addihonal  tax  credit  reduction 
applicable  under  subparagraph  |B)  shall 
be  substituted.  The  waiver  and 
substitution  are  granted  if  the  UIS 
Director  determines  that  the  State  has 
taken  no  action,  effective  during  the  12- 
month  penod  ending  on  September  30  of 
the  year  for  which  the  waiver  and 
.(jubstitubon  are  requested,  which  has 
resulted  or  will  result  in  a  net  decrease 
m  the  solvency  of  the  State 
unemployment  compensation  .system  as 
determined  for  the  purposes  of 
§§  606.20(a)(2)  and  eOA.21(b). 

S  606^    Application  for  waiver  and 
substitution. 

|a)  Application.  The  Governor  of  the 
State  shall  make  application  addressed 
to  the  Secretary  of  Labor,  no  later  than 
July  1  of  a  taxable  year  with  respect  to 
which  a  Stale  requests  waiver  and 
substitution.  Any  such  application  shall 
conlam  the  supportive  data  and 
information  required  by  5  606.22(bJ  for 
:he  purposes  of  §8  606.2()(a)(2)  and 
606.21(b).  The  Governor  is  required  to 
notify  the  Department  on  or  before 
October  15  of  such  taxable  year  of 
action  occurring  after  the  date  of  the 
initial  application  and  effective  phnr  to 
October  1  of  such  year  that  would 
impact  upon  the  Stale's  application. 

fb)  Notification  of  deterrntnation.  The 
L'lS  Director  will  make  a  determination 
on  the  application  as  of  November  10  of 
the  taxable  year,  will  notify  the 
applicant  and  the  Secretary  of  the 
Treasury  of  the  resulting  tax  credit 
reduction  to  be  applied,  and  will  cause 
notice  of  such  determination  to  be 
published  in  the  Federal  Register 

Subpart  D — Interest  on  Advances 
%  606.30     Interest  rates  on  advances. 

Advances  made  In  Statos  pursuant  to 
Title  XU  of  the  Social  Security  Act  on  or 
after  April  1.  1982.  shall  be  subject  to 
interest  payable  on  the  due  dates 
specified  ii^606.31.'  The  interest  rate 
for  each  calBar  year  will  be  10  percent 
or.  if  less  jAv^^"  determined  by  the 
Secretary  99e  Treasury  and 
announced  to  the  States  by  the 
Department. 


'  I  Editorial  sotK  TliU  wction  will  be  ddded  «<  h 
inter  dale-) 


%  606.31    Dim  dates  for  payment  of 
Intereat  ( Reaenred  I 

§606J}2    Types  of  atfvancea  subject  to 

Interest 

(a)  Payment  of  interest  Except  as 
otherwise  provided  in  paragraph  (b)  of 
this  section  each  Slate  shall  pay  interest 
on  any  advance  made  to  such  Slate 
under  Title  XII  of  the  Social  Security 
Act. 

(b)  Cash  flow  loans.  Advances  repaid 
in  full  prior  to  October  1  of  the  calendar 
year  in  which  made  are  deemed  cash 
flow  loans  and  shall  be  free  of  interest; 
provided,  that  the  Slate  does  no!  receive 
an  additional  advance  after  September 
30  of  the  same  calendar  year.  If  such 
additional  advance  is  received  by  the 
State,  interest  on  the  completely  repaid 
earlier  advance[s]  shall  be  due  and 
pityable  not  Idler  than  the  day  following 
the  dale  of  the  first  such  additional 
advance.  The  administrator  of  the  Stale 
agency  shall  notify  the  Secretary  of 
Labor  no  later  than  September  10  of 
those  loans  deemed  lo  be  cash  flow 
loans  and  not  subject  to  interest.  This 
notification  shall  include  the  date  and 
amount  of  each  loan  made  in  January 
through  September  and  a  copy  of 
documentation  sent  to  the  Secretary  of 
the  Treasury  requesting  loan  repayment 
Iransferfs)  from  the  State's  account  in 
the  Unemployment  Trust  Fund  to  the 
Federal  unemployment  account  in  such 
Fund. 

§  606.33    No  payment  of  Interest  from 
unemployment  fund.  I  Reserved  I 

§  606.34    Reports  of  Interest  payable. 
i  Reserved  1 

9  606.35    Order  of  application  tor 
repayments.  I  Reserved  I 

Subpart  E~ReHef  from  Interest 

Payment 

§606.40    May/September  delay. 

Subsection  (bj(3)(B(  of  section  1202  of 
the  Social  Security  Act  permits  a  State 
to  delay  payment  of  interest  accrued  on 
advances  made  during  the  last  five 
months  of  the  Federal  fiscal  year  (May. 
June,  July,  August,  and  September)  lo  no 
later  than  December  31  of  the  next 
succeeding  calendar  year.  If  the 
payment  is  delayed,  interest  on  the 
delayed  payment  will  accrue  from  the 
normal  due  date  (i.e..  September  30)  and 
in  the  same  manner  as  if  the  interest  due 
on  the  Qdvance(s)  was  an  advance  made 
on  such  due  date.  The  Governor  of  a 
State  which  has  decided  to  delay  such 
interest  payment  shall  notify  the  m 

Secretary  of  Labor  no  laler  than  ^ 

September  1  of  the  year  with  respect  to 
which  the  delay  is  applicable. 
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}  606.41    High  unemptoyment  deferraL 

(a)  Apphcability.  Subsection  (bl|3)(C] 
of  section  1202  of  the  Social  Security  Acl 
permits  a  Stale  to  defer  payment  of.  and 
extend  the  payment  for.  75  percent  of 
interest  charges  otherwise  due  prior  to 
October  1  of  a  year  if  the  UIS  Director 
determines  that  high  unemployment 
conditions  existed  in  the  State. 

(b)  High  unemployment  defined.  For 
purposes  of  this  section,  high 
unemployment  conditions  existed  in  the 
Slate  if  the  State's  rate  of  insured 
unemployment  (as  determined  for 
purposes  of  20  CFR  615.12)  under  the 
Slate  law  with  respect  to  the  period 
consisting  of  the  first  six  months  of  the 
preceding  calendar  year  equalled  or 
exceeded  7.5  percent:  this  means  that  in 
weeks  1  (that  week  which  includes 
lanuary  1  of  the  year)  through  26  of  such 
preceding  calendar  year,  the  rate  of 
insured  unemployment  reported  by  the 
State  and  accepted  by  the  Department 
under  20  CFR  Part  615  must  have 
averaged  a  percentage  equalling  or 
exceeding  7.5  percent. 

(c)  Schedule  of  deferred  payments. 
The  Slate  must  pay  prior  to  October  1 
one-fourth  of  the  interest  due,  and  must 
pay  a  minimum  of  one-third  of  the 
deferred  amount  prior  to  October  1  in 
each  of  the  three  years  following  the 
year  in  which  deferral  was  granted;  at 
the  Stale's  option  payment  of  deferred 
interest  may  be  accelerated. 

(d)  Related  criteria.  Timely  payment 
of  one-fourth  of  the  interest  due  prior  to 
October  1  is  a  precondition  to  obtaining 
deferral  of  payment  of  75  percent  of  the 
interest  due.  No  interest  shall  accrue  on 
such  deferred  Interest 

(e)  Application  for  deferral  and 
determination.  [1]  The  Governor  of  a 
Stale  wrhich  has  decided  lo  request  such 
deferral  of  interesi  payment  shall  apply 
lo  the  Secretary  of  Labor  no  later  than 
July  1  of  the  taxable  year  for  which  the 
deferral  is  requested. 

(2)  The  UIS  Director  will  determine 
whether  deferral  is  or  is  not  granted  on 
the  basis  of  the  Department's  records  of 
reports  of  the  rates  of  insured 
unemployment  and  information 
obtained  from  the  Department  of  the 
Treasury  as  to  the  timely  and  full 
payment  of  one-fourth  of  the  interest 
dui.- 

|L  §  606.42    Hign  unemployment  delay, 
(a)  Applicability.  Paragraph  (9)  of 
section  1202  (b)  of  the  Social  Security 
Act  permits  a  State  to  delay  for  a  period 


not  exceeding  nine  months  the  interesi 
payment  due  pnor  lo  October  1  if,  for 
the  most  recent  12  month  period  pnor  to 
such  October  1  for  which  data  are 
available,  the  State  had  an  average  total 
unemployment  rate  of  13.5  percent  or 
greater. 

(b)  Delayed  due  date.  An  interest 
payment  delayed  under  paragraph  (9) 
must  be  paid  in  full  not  later  than  the 
last  of^cial  Federal  business  day  prior 
to  the  following  July  1:  at  the  Stale's 
option  payment  of  delayed  interest  may 
be  accelerated.  No  interest  shall  accrue 
on  such  delayed  payment. 

(c)  Application  for  delay  in  payment 
and  determination.  |l(  The  Governor  of 
a  Slate  which  has  decided  lo  request 
delay  in  payment  of  interesi  under 
paragraph  (9)  shall  apply  to  the 
Secretary  of  Labor  no  later  than  July  1  of 
the  taxable  year  for  which  the  delay  is 
requested. 

(2)  The  UIS  Director  will  determine 
whether  delay  is  or  is  nol  granted  on  the 
basis  of  seasonally  unadjusted  civiUan 
total  unemployment  rale  data  published 
by  the  Departniehfs  Bureau  of  Labor 
Statistics. 
§  606.43    Maintenance  of  solvency  effort 

(a)  Applicability-  Legislative-action 
interest  deferrals  obtained  under 
subsection  (b)|8)  (A)  through  (C)  of 
section  1202  of  the  Social  Security  Act 
are  no  longer  available.  Nevertheless. 
Stales  must  maintain  their  solvency 
effort  with  respect  to  any  such  deferrals 
approved  in  1983. 1984.  and  1985  in 
order  for  the  deferral  to  continue  to 
apply  in  each  subsequent  year  of 
deferral. 

(b)  Determination  regarding 
maintenance  of  solvency  effort  (1)  The 
UIS  Director  shall  determine  if  there  is  a 
net  reduction  in  solvency  effort  by  first 
estimating  revenue  receipts  and  benefit 
outlays  under  the  law  in  effect  in  the  12- 
month  period  ending  on  September  30  of 
the  year  for  which  continuation  of 
deferral  is  requested  as  if  it  were 
effective  in  the  base  year  (12-month 
period  for  which  the  first  deferral  was 
granted). 

(21  The  UIS  Director  shall  then 
compare  revenue  receipts  and  benefit 
outlays  for  the  base  year  (previously 
estimated  at  the  time  of  the  original 
deferral)  with  revenue  receipts  and 
benefit  outlays  estimated  in  paragraph 
(bldl  of  this  section. 

(3)  If  the  sum  of^ 

(ij  The  percentage  increase  in  revenue 
receipts  from  the  base  year  to  the  year 
for  which  the  continuation  of  deferral  is 


requested  (as  estimated  in  paragraph 
(b)(ll  of  this  section),  and 

(ii)  The  percentage  decrease  in  benefit 
outlays  from  the  base  year  to  the  year 
for  which  die  conlmualion  of  deferral  is 
requested  (as  estimated  m  paragraph 
(bMH  of  this  sectionl. 
is  equal  to  or  greater  than  the  sum  of 
such  percentages  achieved  for  the  12- 
month  penod  ending  on  September  30  i>r 
the  year  for  which  the  latest  deferral 
was  oblained.  the  Stale  will  havp 
maintained  its  siilvency  effort,  but  if 
less,  then  a  reduction  in  solvency  effort 
will  have  occurred, 

(4)  Notwithstanding  the  results  of  the 
calculation  in  paragraph  fb)(31  of  this 
section,  if  there  is  no  increase  in 
revenue  receipts  or  no  decrease  in 
benefit  outlays  between  the  base  year 
and  the  year  for  which  continuation  of 
deferral  is  requested,  then  a  reduction  in 
solvency  effort  will  have  occurred- 

(c)  Effect  of  determination.  (1}  If  the 
UIS  Director  determines  that  a  State  has 
maintained  its  solvency  effort, 
continuation  of  deferral  will  be  granted, 
and  the  Stale  will  be  required  to  Umely 
pay  the  deferred  interest  payable  prior 
to  October  1  of  the  year  with  respect  to 
which  such  determination  is  made. 

(21  If  the  UIS  Director  determines  that 
a  State  failed  to  maintain  its  solvency 
effort,  all  deferred  interest  shall  be  due 
and  payable  prior  to  October  1  of  the 
year  with  respect  to  which  such 
determination  is  made. 

(d)  Application  and  information.  (1) 
The  Governor  of  a  Stale  which  has 
decided  lo  request  continuation  of  a 
previously  approved  deferral  of  interest 
payments  shall  apply  to  the  Secretary  of 
Labor  no  laler  than  luly  1  of  the  year  for 
which  continuation  is  requested.  The 
Governor  is  required  to  notify  the 
Department  on  or  before  September  1  of 
such  taxable  year  of  any  action 
impacting  upon  the  Stale's  application 
which  has  occurred  or  will  occur 
subsequent  to  the  dale  of  the  Initial 
application  and  on  or  before  September 
30. 

(2)  In  support  of  the  application  by  the 
Governor,  there  shall  be  submitted  for 
the  purposes  of  the  estimates  required  in 
paragraph  (b)  of  this  section 
documentation  as  specified  in  §  806.22 
[b)(l)  through  (4),  (c)  and  (fl  and  bearing 
ujnn  the  application  for  continuation  of 
»    deferral,  in  terms  of  the  relevant 
comparison  between  revenue  receipts 
and  benefit  outlays. 


BEST  COPY  AVAILABLE 
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§  S06.44     Notification  of  determinations. 

The  UtS  Director  wili  make 
determinations  under  §§  6()6,41,  606.42. 
and  606.43  on  or  before  September  10  of 
the  taxable  year,  will  promptly  notify 
the  applicants  and  the  Secretary  of  the 
Treasury  of  such  determinations,  and 
will  cause  notice  of  such  determindt;ons 
to  be  published  in  the  Federal  Register. 
The  UIS  Director  also  will  inform  the 
Secretary  of  the  Treasury  and  cause 
notice  to  be  published  m  the  Federal 
Register  of  information  with  respect  to 
delayed  payment  of  interest  as  provided 
in  5  606  40. 
:FR  Doc  8fi-21~2B  Fili-d  9-23-Wi,  8:45  am] 

BitUNG  COOe  «510-J0-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  761 

!OPTS-«2059:  FRL-3396-91 

Pofy Chlorinated  Biphenylft;  Notiftcatlon 
and  Manifesting  for  PCB  Waste 
Activities 

AGCNCV:  Environmental  Protection 

Agency  (EPA), 
action:  Proposed  rule. 


summary:  EPA  is  proposing 
amendments  to  its  disposal  and  storage 
r'^gulations  for  polychlonnsted 
biphenyts  (PCBs).  This  document 
proposes  nonncation  reqmremer.'s  for 
certain  entities  who  handle  PCB  waste, 
requirements  for  certain  entities  to 
prepare  and  carry-  a  manifest  for 
purposes  of  tracking  the  disposal  of  I*CB 
waste,  and  requirements  that 
commercial  s'orers  of  PCB  waste  obtain 
approvals  from  the  EP.\  Regional 
Administrators,  develop  closure  plans 
for  their  facilities,  and  demonstrate 
financial  responsibility  for  closure.  Also, 
this  notice  proposes  amendments  to  the 
PCB  recordkeepmg  requirements. 

These  amendments  are  proposed 
under  section  6(e)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA).  15 
IJS.C,  2605(el(l),  which  authorizes  the 
EPA  Adrnmistrator  to  promulgate  rules 
prescribing  methods  of  disposal  for 
PCBs. 

DATES:  Written  comments  must  be 
received  by  October  26. 1988.  If  persons 
request  time  for  oral  comment.  EPA  will 
hold  an  informal  heanng  in  Washington, 
DC,  on  November  9. 1988.  The  exact" 
time  and  location  of  the  heanng  will  be 
made  available  by  telephoning  the 
TSCA  Assistance  Office  at  the 
telephone  number  hste#under  FOR 
FURTHER  INFORMATION  CONTACT 
Wntten  requests  lo  participate  in  the 
informal  heanng  must  be  received  by 
the  TSCA  Assistance  Office  or 
postmarked  no  later  than  October  2fi. 
1988-  For  additional  information  on  the 
heanng  and  the  procedures  for  Tilrng 
requests  to  participate,  see  L'nil  V  of 
this  preamble 

ADDRESS:  Submit  wntten  comments,  in 
triplicate,  identified  by  the  document 
control  number  OPTS  62059.  by  mail  to: 
TSCA  Public  Docket  Office  (TS-793), 
Rm.  NE  G004.  Office  of  Toxic 
Substances.  Environmental  Protection 
Agency,  4m  M  St..  SW,.  Washington.  DC 
2rH60, 

Information  submitted  in  any 
comment  concerning  this  proposed  rule 
may  be  claimed  confidential  by  marking 
any  part  or  atl  of  that  information  as 


"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  such  a  comment  that  does  not 
contain  the  CBI  should  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential  will 
be  disclosed  publicly  by  EPA  by  placing 
it  in  the  public  record  without  prior 
notice  to  the  submitter  All  written 
comments  will  be  available  for  public 
inspection  and  copying  at  the  TSCA 
Public  Docket  Office  in  Rm.  NE  G004.  at 
the  address  given  above,  from  6  a.m.  to  4 
pro.,  Monday  through  Friday, except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M  Stahl.  Director,  TSCA 
Assistance  Office  jTS-T^l.  Office  of 
Toxic  Substances.  Rm.  EB-44, 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington.  DC  2I>480.  (202- 
554-1404),  TDD;  |202-554-05.57). 
SUPPLEMENTARY  INFORMATION:  In  this 
document.  Fi*A  is  proposing 
amendments  to  its  PCB  storage  and 
disposal  regulations,  which  are  codified 
in  Subpart  D.  40  CVK  761.60  et  seq 

The  Information  collection 
requirements  of  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMBJ  under  the  Paperwork  Reduction 
Act.  44  US  C  3501  et  seq.  An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  No  1446)  and  a  copy  may  be 
obtained  from  David  DiFiore, 
Information  Policy  Branch  (PM-223). 
Environmental  Protection  Agency.  401  M 
St.,  SW..  Washington,  DC.  20460.  A  copy 
may  also  be  obtained  by  calling  (202) 
382-2744. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1.5  hours  per  response  for  the 
notification  requirements,  3  hours  per 
response  for  the  Exception  and 
Discrepancy  Reporting  requirements, 
and  325  to  460  hours  per  response  for  the 
financial  assurance  and  closure 
requirements.  These  estimates  Include 
time  for  reviewing  Instructions. 
searching  existing  data  sources, 
gathering  and  maintaining  the  needed 
data,  and  completing  and  reviewing  the 
collection  of  information. 

Comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  (his  burden, 
should  be  submitted  to  the  Chief. 
Information  Policy  Branch  (PM-2231. 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington.  DC  20480.  These 
comments  should  also  be  submitted  to 
the  Office  of  Information  and  Regulatory 


Affairs.  Office  of  Management  and 
Budget,  Washington.  DC  20503,  marked 
ATTENTION:  Desk  Officer  for  FJ'A.  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
coUecttop  requirements  contained  in  this 
proposaK 

I.  Overview  of  This  Proposed 
Rulemaking 

EPA  regulates  the  disposal  and 
storage  for  disposal  of  PCBs  under  its 
TSCA  section  6(e|(l)  authority,  rather 
than  its  authority  to  regulate  the 
management  of  hazardous  waste  under 
Subtitle  C  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA|.  unless  the 
PCB  waste  also  meets  the  definition  of 
RCRA  hazardous  waste.  EPA  has 
identified  several  areas  where 
Improvements  are  needed  in  its  TSCA 
program  for  PCB  wastes,  and  these 
improvements  require  the  promulgation 
of  additional  disposal  and  storage 
requirements.  EPA  has  concluded  that 
the  most  pressing  of  the  needed  program 
improvements  are  the  addition  of  an 
effective  tracking  system  for  PCB  wastes 
and  the  addition  of  an  approval 
mechanism  for  the  commercial  storcrs 
who  act  as  intermediate  storers  of  PCB 
wastes  prior  to  their  disposal. 

This  notice  proposes  lo  add  lo  the 
PCB  disposal  requirements  a  tracking 
system  for  PCB  wastes  akin  to  the 
"cradlelo-grave  ■  tracking  system  for 
hazardous  wastes  which  EPA 
promulgated  under  RCRA  Subtitle  C. 
The  proposal  includes  a  requirement 
that  cerlam  entities  among  those  who 
handle  (generate,  transport,  store,  or 
disposel  regulated  PCB  wastes  must 
notify  EPA  of  their  PCB-wasle  activities. 
so  that  the  Agency  may  obtain  basic 
information  about  the  nature,  location, 
and  extent  of  these  activities.  The 
proposal  further  requires  that  each  such 
entity  notifying  EPA  obtain  from  the 
Agency  a  unique  identification  number 
which  will  identify  that  entity  in  the 
shippmg  documents  (manifests)  and 
other  records  and  reports  that  constitute 
the  waste  trucking  system.  The  proposal 
also  describes  the  manifest  system  (hat 
will  be  implemented  to  track  the 
movement  of  PCB  waste  from  the  point 
of  generation  to  the  point  of  disposal, 
and  it  describes  the  recordkeeping  and 
reporting  requirements  that  complete  the 
tracking  system. 

This  notice  further  proposes  to  add  to 
the  PCB  storage  regulations  an  approval 
mechanism  for  the  commercial  storers  of 
PCB  wastes.  The  proposal  would 
specifically  require  all  commercial 
storers  of  PCB  wastes  to  prepare  closure 
plans  for  their  facilities,  and  to 
demonstrate  their  financial 
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responsibility  for  the  closure  of  their 
PCB  storage  areas.  Storers  of  PCB 
wastes  who  cannot  demonstrate 
*  compliance  with  the  proposed  rule's 
financial  assurance  for  closure 
requirements  would  be  required  to  cease 
operations  and  close  their  facilities. 

II.  Authority 

This  proposed  rule  is  Issued  pursuant 
lo  section  6(e)(1)  of  TSCA.  Section 
6(e)(1)(A)  gives  the  Admimstrator  the 
authority  to  promulgate  rules  prescribing 
the  methods  for  disposal  of  PCBs.  [15 
U.S.C.  2605(eKl)(A)).  Furthermore, 
section  6{e)(l)|B)  provides  broad 
authority  for  EPA  to  promulgate  rules 
that  would: 

*  '  *  (B)  require  poly  chlorinated 
biphenylt  to  be  marked  with  clear  and 
adequate  warnings,  and  instructions  with 
respect  to  their  processing,  dusthbution  in 
commerce,  use,  or  disposal  or  witit  respect  to 
any  combination  of  such  activities."  IS  U.S.C. 
2605(e)(1)(B). 

Consistent  with  this  authority.  EPA 
proposes  to  implement  a  waste  tracking 
system  for  PCB  wastes  which  would 
consist  of  shipping  documents 
(manifests)  and  other  records  and 
reports  which  are  described  by  the 
section  B(e)(l)  language.  Tracking 
requirements  are  necessary  for  effective 
management  of  PCB  disposal  by  EPA. 
and  they  function  as  warnings  and 
instructions  to  be  followed  by  others  in 
connection  wilh  the  processing.  , 
transport,  and  disposal  of  PCB  wastes. 
Therefore,  the  promulgation  of  the 
tracking  system  proposed  today  for  PCB 
wastes  is  clearly  authorized  by  the 
TSCA  section  6le)(])  language. 

EPA  also  regulates  the  storage  of  PCB 
wastes  prior  to  disposal  under  its  TSCA 
section  6(e)(1)  disposal  authority  for 
PCBs.  The  current  requirements  for  PCB 
storage  facilities  are  codified  at  40  CFR 
7B1.65.  Therefore,  the  amendments 
proposed  today  to  the  $  761.85  storage 
regulations  are  also  promulgated  under 
section  6(e)(1)  of  TSCA. 

III.  Background 

A.  Regulatory  History 

TSCA.  which  became  effective  on 
lanuary  1. 1977.  includes  in  section  61e) 
specific  provisions  which  demonstrate 
L       Congress"  intent  that  commercial 

activities  involving  PCBs  be  eliminated 
or  restricted.  In  addition  lo  requiring  the 
implementation  of  a  disposal  program 
for  PCBs  (section  6(e)(1)).  Congress 
established  in  sections  6(e)(2)  and 
6(e)13)  phased  prohibitions  on  the  new 
manufacture  of  PCBs.  the  use  of  PCBs, 
the  processing  of  PCBs,  and  the 
distribution  in  commerce  of  PCBs.  By 
the  terms  of  the  statute,  the  phase-in  of 


the  PCB  prohibitions  was  to  begin  1  year 
after  the  Act's  effective  date.  However, 
the  statute  also  conferred  authority  upon 
EPA  to  authorize  certain  "non-lotally 
enclosed"  uses  of  PCBs  upon  a  show^ing 
that  the  uses  would  not  present 
unreasonable  risks  of  injury  to  health  or 
the  environment.  (15  U.S.C. 
2605(e)(2)(B)),  Similariy.  section 
6le)(3)(B)  gives  EPA  authority  to  exempt 
activities  from  the  statutory  prohibitions 
on  PCB  manufacture,  processing,  and 
distribution  in  commerce.  These 
exemptions,  which  are  efTeclive  for  1 
year  if  not  renewed,  require  a  showing 
that  the  activity  will  not  pose  an 
unreasonable  risk  of  injur>'  lo  health  or 
the  environment,  and  a  showing  that 
good  faith  efforts  have  been  made  to 
develop  substitutes  for  the  PCBs 
involved  in  the  activity.  (15  U.S.C. 
2605(e)|3)(B)I. 

Since  the  enactment  of  TSCA.  EPA 
has  developed  a  comprehensive  body  of 
regulations  implementing  section  6(e).  In 
a  final  rule  issued  on  May  31. 1979  (44 
FR  31514).  EPA  set  forth  a 
comprehensive  approach  to  the  ' 
implementation  of  the  TSCA  section  6(e) 
prohibitions  on  PCB  activities,  The  May 
31, 1979  regulation  announced  many  of 
the  core  definitions  and  pobcies 
underlying  the  national  PCB  program. 
Furthermore,  this  regulation  announced 
the  Agency's  initial  policies  and 
decisions  on  various  requests  for  use 
authorizations  and  requests  for 
exemptions  from  the  statutory 
prohibitions  on  new  manufacture, 
processing,  and  distribution  in 
commerce.  The  May  31, 1979  regulation 
also  amended  and  recodified  the 
disposal  requirements  for  PCB  wastes, 
which  EPA  had  originally  issued  in  a 
regulation  pubUshed  on  February  17, 
1978  (43  FR  7150). 

Since  the  enactment  of  TSCA  in  1976. 
the  disposal  requirements  for  PCB 
wastes  and  the  disposal  requirements 
for  RCRA  "hazapdous  wastes"  have 
been  handled  separately.  TSCA  and 
RCRA  were  enacted  withm  several  days 
of  each  other  in  October,  1976.  and 
regulations  implementing  the  RCRA 
hazardous  waste  management  system 
were  published  on  May  19.  1980  (45  FR 
33119).  Because  Congress  called  for  the 
creation  of  a  PCB  disposal  program 
under  TSCA  section  6lel(l)  within 
months  of  TSCA's  effective  date,  it  was 
necessary  for  the  Agency  to  initiate  the 
PCB  disposal  program  well  before  the 
implementation  of  the  RCRA 
management  system. 

The  existing  PCB  disposal  regulations 
at  40  CFR  76160  et  seq..  prescribe 
specific  disposal  requirements  for 
defined  classes  of  PCB  wastes.  The 
classes  of  wastes  are  defined  in  terms  of 


the  source,  physical  state,  and  PCB 
concentration  of  the  waste  material.  The 
PCB  disposal  requirements  apply 
generally  to  PCB  matenals  that  contain 
PCBs  at  concentrations  of  50  parts  per 
million  (ppm)  or  greater.  The  disposal 
regulations  specify  the  disposal  options 
available  for  the  vanous  species  of 
"PCBs"  and  "PCB  Items."  as  they  are 
defined  at  40  CFR  761.3.  The  most 
significant  of  the  disposal  requirements 
are  those  specified  a(  40  CFR  761.60(a) 
for  PCB  hquids  (pnmanly.  askarel 
dielectrics  and  mineral  oil  dielectrics) 
and  the  requirements  specified  for  "PCB 
Articles."  which  include  "PCB 
Transformers."  "PCB  Capacitors,"  and 
"PCB-Con  lamina  ted  Electrical 
Equipment."  (40  CFR  761.601b)).  These 
PCB  liquids  and  PCB  Articles  account 
for  the  preponderance  of  all  the  PCBs 
that  have  been  produced  in  the  past,  and 
they  are  the  source  of  much  of  the  PCB 
waste  that  is  subject  to  the  TSCA 
disposal  regulations. 

The  PCB  disposal  regulations 
generally  require  that  the  regulated  PCB 
wastes  be  disposed  of  in  high* 
temperature  incinerators  that 
accomplish  99.9999  percent  PCB 
destruction,  or  in  allemalive  disposal 
processes  that  accomplish  an  equivalent 
level  of  performance  (40  CFR 
761.60(a)il).  761.60(e)),  Destruction  in 
approved,  high-temperature  incinerators 
is  the  primary  disposal  method  for  PCBs, 
w^ile  disposal  in  approved  chemical 
waste  landfills  ($  761.75)  and  in 
alternative  processes  (alternative 
thermal,  chemical  destruction,  physical 
separation,  etc)  accounts  for  the 
disposition  of  a  relatively  small 
proportion  of  the  total  PCBs  removed 
from  service. 

The  PCB  disposal  regulations  are 
aided  by  specific  marking  requirements 
for  PCB  Items  at  40  CFR  761.40.  Also. 
PCB  storage  requirements  at  40  CFR 
761.65  impose  design.  location,  and 
containment  requirements  for  the 
storage  facilities  used  to  store  PCB 
wastes  prior  to  disposal.  The  storage 
requirements  arc  intended  to  minimize 
the  poteiUial  for  releases  of  stored  PCBs 
to  the  environment,  aod  that  potential  is 
further  mitigated  by  the  requirement 
that  limits  the  slorage.^f  regulated  PCB 
wastes  to  a  period  not  exceeding  1  year 
{40  CFR  761.65(a)),  Finally,  the  existing 
PCB  regulations  require  thai  certain 
records  be  kept  at  facilities  which  use. 
store,  or  dispose  of  PCBs.  and  these 
records  must  include  information 
documenting  the  use,  transfer,  and 
disposition  of  specific  PCB  Items  (40 
CFR  761.180). 
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B  Generalwn  ofPCB  Wastes 

In  this  proposal,  the  term  generator  of 
PCB  waste  is  defined  and  used  in  order 
to  maintain  consistency  »vith  the  RCRA 
tracking  system  for  hazardous  wastes, 
which  forms  the  model  for  much  of 
today  B  proposal.  The  generator  concept 
!9  fundamenlal  to  the  RCRA  hazardous 
waste  management  system,  and  the  term 
has  earned  such  familianty  over  the 
years  among  those  connected  with 
waste  management,  that  its  use  m  this 
proposed  rule  is  virtually  a  necessity. 
Mowever.  the  term  "generator"  itself 
nowhere  appears  in  the  current  TSCA 
disposal  regulations  for  PCBs.  although 
the  concept  of  generating  waste  applies 
as  much  lo  PCB  wastes  as  to  any  other 
malenat. 

For  purposes  of  this  proposal, 
■generator  of  PCB  waste"  would  be 
defined  as  any  person  whose  act  or 
process  produces  PCBs  that  are 
regulated  for  disposal  under  TSC.A,  or 
whose  act  first  causes  a  "PCB"  or  "PCB 
Item'  to  become  subject  to  the  Subpart 
D  disposal  requirements  of  40  CFR  Part 
761.  For  example,  the  "owners"  or 
■"users"  of  the  PCB  fluids  and  PCB  Items 
regulated  for  disposal  under  TSCA  are. 
or  will  become,  the  typical  generators  of 
PCB  wastes,  at  such  time  as  they  retire 
their  regulated  materials  (50  ppm  or 
greater)  from  service. 

In  other  amunstances.  the  term 
generator  connotes  broader  coverage 
than  mere  owner  or  user  of  PCBs  or  PCB 
Items.  For  example,  a  transporter  who 
cleans  up  PCBs  that  spill  from  a 
transport  vehicle  may  be  a  generator  of 
PCB  waste-  Likewise,  a  disposal  facibty 
may  at  times  be  a  generator  of  PCB 
waste,  such  as  when  it  physically 
separates  PCBs  from  dielectric  fluids, 
and  transports  (he  separated  phase  (e.g.. 
stiilbottoms  or  sludges)  containing  PCBs 
to  an  approved  incinerator  for 
destruction.  So.  beyond  the  typical  case 
where  an  owner  or  user  of  PCBs 
removes  PCBs  or  PCB  Items  from 
service.  PCB  waste  may  also  be 
■generated"  by  those  who  respond  lo 
PCB  spiils.  those  who  drain  PCB  fluids 
from  PCB  Articles  during  ser\icing  or 
disposal  operations,  those  who  process 
or  distnbule  m  commerce  PCB  wastes  m 
a  form  other  than  that  previously 
manifested,  and  those  who  remove  PCBs 
from  existing  disposal  sites,  including 
disposal  sites  that  pre-date  the  Subpart 
D  disposal  requirements  for  PCBs. 

This  definition  is  simitar  to  the  RCR.A 
definition  of  "generator"  at  40  CFR 
260,10.  but  It  differs  from  the  RCR.A 
definition  in  one  important  respect  In 
the  context  of  this  proposal,  the  term 
generator  of  PCB  waste  '  generally 
refers  to  the    person    (see  40  CFR  761J) 


who  creates  PCB  wastes,  and  not.  as 
would  be  the  case  under  RCRA.  lo  the 
individual  sites  where  particular  PCBs 
or  PCB  Items  were  used  before  they 
became  wastes. 

Section  761.3  defines  "person"  to 
fnclude  individuals,  government  entities, 
corporations,  and  other  business 
associations,  so  the  effect  of  the 
proposed  definition  of  "generator  of  PCB 
waste"  generally  would  be  to 
consolidate  all  of  the  PCB  waste  created 
by  a  given  "person"  under  one  generator 
identification,  regardless  of  the  number 
of  sites  that  "person"  might  use.  own,  or 
control.  The  only  exception  is  where 
another  regulation  expressly  calls  for  a 
site-specific  meaning  of  the  term 
"generator  of  PCB  waste."  In  such  a 
case,  the  more  specific  requirement 
controls.  The  only  site-specific  reference 
to  generator  proposed  here  is  the 
requirement  that  the  users,  owners,  or 
processors  of  PCBs  or  PCB  Items  who 
maintain  their  own  J  761.85(b}  storage 
facilities  for  PCBs  must  submit  unique 
generator  notifications  to  EPA  for  each 
of  their  PCB  storage  facihlies.  In  cases 
where  the  "generator"  owns  or  operates 
storage  facilities,  each  site  of  storage 
would  be  a  unique  "generator  of  PCB 
waste  ■  for  purposes  of  this  regulation. 
As  such,  PCB  wastes  transported  from 
the  storage  faalities  would  be 
manifested  from  the  storage  sites,  and 
the  manifests  would  reference  the 
storage  facihties'  unique  EPA 
identification  numbers.  The  proposal  to 
treat  users'  and  owners'  storage 
facihties  as  unique  generators  is 
discussed  further  in  Unit  rV.B.2.  of  this 
preumble.  Otherwise,  all  PCB  waste 
generated  by  a  given  individual  or 
company  would  be  identified  with  the 
one  consolidated  generator. 

Defining  "generator  of  PCB  waste  '  in 
this  manner  for  TSCA  purposes  departs 
from  the  RCRA  Subtitle  C  approach. 
This  distinction  is  made  necessary  by 
attributes  of  the  PCB  waste  universe 
that  set  a  apart  from  the  RCRA 
universe.  Under  RCRA.  the  typical 
generator  of  hazardous  waste  is  an 
industrial  facility  that  regularly 
produces  waste  streams  that  are  fairly 
predictable  from  the  standpoint  of  both 
volumes  generated  and  their 
composition.  The  generation  of  these 
waste  streams  is  a  regular  occurrence 
associated  with  the  manufacturing  and 
processing  activities  engaged  in  at  the 
specific  faciiiliea  or  sites.  In  this  context. 
a  site-specific  definition  of  "generator" 
18  sensible. 

PCBs.  on  the  other  hand,  are  widely 
dispersed  among  millions  of  "sites" 
involvmg  end  use  of  electrical 
equipment  and  similar  articles.  In  this 


context,  a  site-specific  definition  of 
"generator"  would  result  In  an  unwieldy 
waste  tracking  system  that  would  he 
neither  workable  nor  cost-effective.  For 
example,  if  each  site  where  electrical 
equipment  is  used  were  to  be  treated  as 
a  unique  generation  site,  the  utilities 
could  be  required  lo  submit  unique 
notifications  for  each  of  the  more  than 
12  million  mineral  oil-filled  distribution 
transformers  which  they  own  or  operate 
This  result  would  overwhelm  both  EPA 
and  the  regulated  community-  Requiring 
unique  notifications  would  be  inellicienl 
administratively,  since  significant 
resource  burdens  would  be  associated 
with  issuing  for  each  site  a  unique 
identification  number,  which  would  be 
used  only  one  time  to  track  the 
movement  of  one  item  of  waste. 

The  consolidated  definition  of 
"generator  of  PCB  waste"  proposed  here 
will  promote  greater  regulatory 
efficiency,  without  the  loss  of 
mformauon  that  EPA  would  find  highly 
useful.  For  example,  under  the  proposal, 
the  12  million  individual  distribution 
transformers  would  be  dispersed  amop.>^ 
3.320  utility  system  generators,  a  far 
more  reasonable  and  workable  result 
than  would  be  accomplished  under  a 
site-specific  definition  based  on  site  of 
use.  Greater  regulatory  efficiency  is  also 
anticipated  for  non-utiUty  entities,  such 
as  the  non-utility  industrial  users  of  PCB 
Transformers  and  PCB  Capacitors,  and 
those  who  use  PCB  Transformers  m 
commercial  building  installetions. 

EPA  requests  specific  cumments  on 
the  extent  of  consolidation  that  the 
proposal  will  accomplish  in  terms  of 
defining  users  or  owners  of  PCBs  as 
generators.  To  what  extent  will  this 
proposed  definition  of  "generator  of  PCB 
waste'  reduce  the  actual  number  of 
generator  notifications  that  EPA  will 
receive  under  this  rule?  Further,  how 
will  the  consolidated  definition  of 
generator  of  PCB  waste  affect  the  costs 
associated  with  manifesting  waste 
shipments  and  records  retention?  Will 
the  proposed  definition  cause  conflicts 
with  State  hazardous  waste  programs 
that  currently  regulate  PCBs.  and  if  so. 
how  could  those  conflicts  be  minimized' 
Alternative  definitions  of  "generator" 
are  also  solicited  by  the  Agency 

C.  The  Universe  of  PCB  Waste 

The  PCB  regulatory  universe  is  not 
charactenzed  to  any  significant  degree 
by  sites  of  new  manufacture  or 
processing  of  PCBs  as  a  part  of  a 
facility's  regular  industrial  operations.  In 
fact,  the  amount  of  regulated  PCB 
wastes  associated  with  "new" 
manufactunng  by  chemical 
manufacturers  and  processors  (sec 
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"excluded  manufacturing  processes" 
definition  at  40  CFR  761.3)  has  been 
estimated  at  approximately  10.000  to 
40,000  pounds  of  PCBs.  an  amount  which 
pales  in  comparison  to  the  312  million 
pounds  of  PCBs  that  are  estimated  to  be 
dispersed  among  the  nearly  30  million 
discrete  units  of  electrical  equipment 
.       that  are  potentially  subject  lo  TSCA 
^      disposal  requirements.  In  terms  of  total 
volume,  the  PCB  fluids  in  electrical 
equipment  are  estimated  to  amount  to 
1  46  billion  gallons  of  material. 

The  PCB  waste  universe  is  in  fact 
dominated  by  that  component 
associated  with  the  end  use  of  electrical 
equipment  products,  which  by  design, 
contain  dielectric  fluids  and  insulating 
fiuids.  These  fiuids  were  laden  with 
PCBs  either  by  purposeful  design,  or  by 
inadvertent  cross-contamination  through 
years  of  servicing  and  manufacture. 
PCBs  Are  introduced  into  commerce  in 
1929.  Prior  to  concerns  being  raised  in 
Ihe  early  1970'8  about  their  toxicity  and 
persistence,  some  1.25  billion  pounds 
were  used  in  the  United  States  by 
various  industries  that  found  PCBs 
advantageous  in  their  products  because 
of  their  chemical  and  thermal  stability 
and  their  non-fiammability. 

In  terms  of  intentional  production, 
approximately  965  million  of  the  1.25 
billion  pounds  of  PCBs  used  in  the 
United  Slates  were  installed  in  the 
dielectric  fluids  of  transformers  and 
capacitors.  Another  100  million  pounds 
of  PCBs  were  placed  in  service  in  the 
fluids  of  hydraulic  and  heat  transfer 
equipment,  while  45  million  pounds 
were  used  as  plasticizermn  carbonless 
copy  paper.  In  addition,  there  was  heavy 
USB  (115  million  pounds)  of  PCBs  in 
dispersive  applications  such  as  uses  as 
plaslicizers  in  synthetic  resins  and 
rubbers,  epoxy  paints,  and  protective 
coatings.  PCBs  have  also  been  used  In 
machine-tool  cutting  oils;  in  high- 
vacuum  oils,  mining  machinery  oils,  and 
the  oils  used  in  the  compressors  of 
natural  gas  pipelines;  in  specialized 
lubricants  and  gasket  sealers:  in  pnnting 
inks,  textile  dyes,  and  synthetic 
adhesives;  in  sealers  used  as  water- 
proofing compounds  and  putty:  and  as 
extenders  in  invegtment  casting  waxes 
and  pesticides  Most  of  the  latter^ses 
dispersed  PCBs  to  the  environment 
years  ago.  and  are  no  longer 
controllable  by  regulation.  The  "closed" 
uses  such  as  electrical  fiuids  and 
coolants  are  responsible  for  the  greatest 
volumes  of  PCB  wastes  that  are  subject 
to  the  TSCA  disposal  regulations. 

When  EPA  began  its  PCB  regulatory 
program  in  1978.  the  Agency  climated 
that  the  prior  years  of  PCB  usage  had 
already  caused  some  150  million  pounds 


of  PCBs  to  have  been  released 
irretrievably  to  the  environment.  EPA 
estimated  that  another  290  million 
pounds  of  PCBs  had  been  placed  in 
landfills  and  dumps  prior  to  the 
enactment  of  the  regulations  controlling 
PCB  disposal-  However,  at  the  outset  of 
the  program.  EPA  estimated  that  the 
great  bulk  of  intentionally  produced 
PCBs,  that  is  some  758  million  pounds, 
was  still  in  service  in  products,  with  the 
use  in  electrical  equipment 
[transformers,  capacitors,  etc.) 
accounting  for  750  million  pounds  of  the 
in-service  quantities. 

Transformers  have  a  useful  life  of  30 
to  40  years,  while  capacitors  typically 
have  a  15-  to  20-year  average  life.  The 
relatively  long  life  of  this  equipment 
suggests  that  the  PCB  disposal  program 
will  be  active  for  several  decades,  sirv^e 
most  of  the  PCB-containing  electncal      * 
equipment  has  been  authorized  under 
the  existing  regulations  for  the 
remainder  of  its  useful  life  (40  CFR 
761.30(a)).  However,  the  fact  that  the  750 
million  pounds  originally  estimated  to 
be  in  service  in  electrical  equipment  has 
been  reduced  in  10  years  to 
approximately  310  million  pounds 
indicates  that  the  disposal  of  PCBs  Is 
progressing  at  an  accelerated  pace. 

This  development  is  due  in  part  to 
several  mandatory  equipment  phase- 
outs  that  were  announced  in  the 
Electrical  Equipment  Rule  of  August  25, 
19B2  (47  FR  37357)  and  the  more  recent 
PCB  Fires  Rule  of  July  17. 1965  (50  FR 
29170).  The  Electrical  Equipment  Rule 
required  that  "PCB  Transformers" 
installed  at  food  and  feed  facilities  be 
eJiminated  by  October.  1985.  while  PCB 
Capacitors  at  these  same  facilities  must 
be  ehminated  by  October.  1988.  More^ 
significantly,  this  rule  requires  that 
nearly  one-half  of  the  more  than  2.B 
million  Large  PCB  Capacitors  that  were 
estimated  lo  be  in  service  in  1984  be 
eliminated  from  use  by  October.  1988. 
unless  they  are  situated  in  restricted 
access  substation  or  industrial  locations. 
Finally,  by  the  terms  of  the  July  17. 1985 
PCB  Fires  Rule,  a  significant  number  of 
the  nearly  100.000  PCB  Transformers 
that  are  not  located  in  utility  substations 
may  be  designated  for  disposal  because 
of  restrictions  announced  m  that  rule  for 
PCB  Transformers  m  or  near  commercial 
buildings.  That  rule  requires  the 
phaseout  of  transformers  with  certain 
specifications  by  October,  1990,  and  the 
installation  of  enhanced  electrical 
protection  on  other  units  by  the  same 
dale. 

Because  of  these  mandatory  phaseout 
requirements  and  restrictions,  EPA 
expects  that  the  next  3  years  will  be  a 
peak  period  for  PCB  disgosal.  Electrical 


fiuids  and  equipment  are  expected  to 
account  for  the  preponderance  of  PCB 
waste  volume,  although  significant 
amounts  may  also  be  derived  from 
contaminated  natural  gas  pipeline 
condensates  and  wastes,  hydraulic  and 
heat  transfer  equipment  fiuids  that  are 
not  yet  in  compliance  with  the  50  ppm 
cut-off  on  authorized  use.  and  PCB- 
contaminated  materials  and  debris 
associated  with  remedial  actions  at 
Superfund  sites,  sites  of  PCB  spills,  or 
pre-TSCA  disposal  sites. 

D.  Evaluation  of  the  PCB  Disposal 
Program 

1.  Background 

For  a  period  extending  more  than  3 
years  prior  to  the  issuance  of  this 
proposal.  EPA  and  the  Congress  have 
examined  issues  and  incidents  that 
concern  the  management  of  PCB  waste 
disposal  under  TSCA.  Congressional 
oversight  committees  have  held  during 
this  period  several  hearings  which  hav? 
probed  incidents  which  the  committee 
members  believe  cast  some  doubt  upon 
EPA's  ability  to  ensure  that  PCB  wastest 
are  in  fact  being  properly  dispbsed  at 
permitted  PCB  disposal  facilities.  In 
conjunction  with  this  high  level  of 
Congressional  interest,  EPA  has  itself 
conducted  a  thorough  evaluation  of  its 
PCB  disposal  program,  with  a  view  to 
identifying  those  areas  where 
improvements  are  needed. 

The  significance  of  the  PCB  disposal 
program  evaluation  cannot  be 
overstated,  since  EPA  has  decided  to 
retain  its  disposal  program  for  PCBs 
under  TSCA  authority  for  the 
foreseeable  future,  rather  than  proceed 
with  a  rulemaking  listing  PCBs  as 
hazardous  wastes  subject  lo  RCRA 
management  standards.  The  Agency 
found  that  after  10  years  of  experience 
with  and  adaptation  to  the  TSCA 
disposal  requirements,  a  wholesale 
transfer  of  the  program  to  RCRA  would 
be  far  more  complex  and  potentially 
disruptive  than  originally  anticipated. 
EPA  concluded  that  the  administrative 
process  alone  (i.e.,  the  listing  rulemaking 
and  the  necessity  of  numerous 
amendments  lo  the  RCRA  system  to 
accommodate  PCBs)  would  be 
extremely  resource  intensive  and  lime 
Consuming  with  htile.  if  any.  additional 
benefit  lo  health  or  the  envtrorunent. 

Moreover,  EPA  does  not  believe  that 
the  necessary  regulatory  amendments  to 
RCRA  could  be  accomplished  in  lime  to 
deal  with  the  expected  peak  demand  for 
PCB  disposal  which  EPA  anticipates  will 
occur  during  the  next  several  years,  as 
the  mandatory  phsseouts  for  certain 
electrical  equipment  become  effective. 
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Indeed.  EPA  wa«  very  concerned  that 
the  pendency  of  a  listing  regulation 
during  the  peak  period  of  PCB  disposal 
would  have  a  disruptive  influence  on  the 
orderly  disposal  of  large  quantities  of 
PCB  waste,  since  some  PCB  users  might 
be  inclined  to  change  their  position  by 
decelerating  their  rate  of  PCB  waste 
cpneration.  to  avoid  the  costs  of  RCRA's 
more  burdensome  administrative 
requirements.  From  the  Agency's 
standpoint,  the  pendency  of  a  rule 
br.nging  PCB  disposal  under  RCRA 
would  essentially  preempt  any 
momentum  for  pursuing  the  needed 
amendments  to  the  TSCA  program  that 
might  be  undertaken  in  time  to  meet  the 
peak  disposal  period. 

2  Program  Evaluation  Findings 

While  a  number  of  Congressional 
proceedings  and  reports  have  probed 
various  aspects  of  the  PCB  disposal 
program,  the  most  significant  of  these 
proceedings  were  hearings  conducted  by 
the  Subcommittee  on  Environment, 
Energy,  and  Natural  Resources,  a 
subcommittee  of  the  Committee  on 
Government  Operations  in  the  House  of 
Representatives.  The  Subcom.mittee  held 
hearings  on  August  13.  1986.  and  again 
on  Apnl  6.  19H7.  At  each  of  these 
hearings.  Subcommittee  members 
probed  incidents  which  were  alleged  to 
r'?r.ect  permitting  and  enforcement 
lapfps  at  TSCA- permit  ted  disposal 
fncilities.  At  each  proceeding,  the 
Subcommittee  concluded  that  there 
were  serious  deficiencies  in  the  TSCA 
program  s  ability  to  track  the  movement 
of  PCB  waste  from  generators  to 
disposers  The  lack  of  a  manifest  system 
for  PCB  w^tes  was  apecificatly 
addr^'ssed  as  a  significant  deficiency  in 
the  PCB  disposal  program  The 
Subcommittee  probed  allegations  of 
storage  and  disposal  violations  at 
several  permitted  disposal  facilities,  and 
It  found  especially  troubling  the  lack  of 
any  Agency  tracking  or  permitting 
oversight  over  the  activities  of  the 
transporters  and  off-aite.  mtermediate 
s:orers  who  may  function  as  commercial 
brokers"  of  disposal  services  with 
respect  to  others'  PCB  wastes  The 
inability  of  disposal  program  managers 
to  identify  definitively  the  intermediate 
handlers  (commercial  storers.  brokers, 
transporters)  of  PCB  wastes  was 
highlighted  as  a  fundamental 
shortcoming  in  the  current  national 
program,  particularly  with  regard  to 
those  entities  which  operate  outside  the 
TSCA  disposal  permitting  program.  The 
PCB  program  was  further  criticized 
because  none  of  the  intermediate  storera 
operating  outside  the  disposal 
permitting  process  are  required  to 
undergo  any  kind  of  review  that 


evaluates  their  qualifications  or  their 
financial  responsibility  for  properly 
closing  and  cleaning  up  their  facilities. 

In  response  to  the  findings  of  the 
Subcommittee.  EPA  conducted  its  own 
evaluation  of  its  Regional  and 
Headquarters  permitting  and 
enforcement  functions  relating  to  PCB 
disposal.  This  evaluation  concluded  that 
there  was  an  urgent  need  to  adopt  a 
means  of  tracking  the  movement  of  PCB 
waste  to  its  ultimate  disposition,  and  a 
need  to  develop  definitive  data  on  who. 
other  than  permitted  disposers,  is 
handling  PCB  waste,  and  where  it  is 
being  handled.  The  lack  of  this  very 
basic  information  is  a  senous  handicap 
because  it  contributes  to  FJ'A'a  inability 
to  track  the  disposal  of  PCB  waste,  and 
the  Agency's  inability  to  target  PCB 
storers  and  brokers  for  compliance 
inspections.  In  addition.  EPA's 
evaluation  identified  a  need  to  enhance 
EPA's  approval  oversight  of  the 
disposers  currently  subject  to  approvals 
(permitsj,  and  the  commercial  storera  for 
which  there  is  not  currently  an  approval 
process. 

The  program  improvements  called  for 
in  the  Subcommittee  proceedings  and  in 
the  Agency's  own  evaluation  constitute 
an  ambitious  agenda.  The  urgency  of 
this  agenda  is  accentuated  by  the  recent 
decision  to  retain  the  PCB  disposal 
program  under  TSCA,  and  the 
imminence  of  the  peak  period  of  PCB 
disposal.  EPA  is  working  on  several 
fronts  to  develop  the  needed  guidance  or 
rules  to  cure  the  deficiencies  which  the 
Agency  and  Congress  have  identified. 
However.  EPA  concludes  that  the 
absence  of  a  PCB  waste  tracking  system 
and  the  absence  of  approval  authonty 
over  the  commeraal  storers  of  PCB 
wastes  represent  the  most  urgent  of  (he 
program's  deficiencies.  Therefore.  EPA 
has  focused  upon  these  subiects  as  the 
scope  of  this  proposed  rule,  so  that  the 
regulation  may  be  promulgated  on  an 
expedited  basis. 

IV.  Discussion  of  the  Proposed  Rule 

A.  Purpose  of  Proposed  Tracking 
System 

The  proposed  tracking  system  for  PCB 
wastes  serves  several  obiectives  aimed 
at  improving  the  management  and 
enforcement  of  the  ndtional  disposal 
program  for  PCBs.  First,  the  notificatton 
requirement  will  provide  EPA  with  basic 
infonnation  on  the  location  of  and 
activities  engaged  in  by  many  of  those 
persons  who  handle  (generate,  store. 
transport,  or  dispose)  PCB  wastes. 

Second,  the  collection  of  this 
information  will  facilitate  compliance 
momtoring  and  enforcement  under 
TSCA  by  EPA  inspectors.  A  data  base 


of  PCB  waste  handlers  will  provide  EPA 
with  a  basis  for  targeting  facilities  for 
site  inspections. 

Third,  the  submission  of  nolificatlons 
by  PCB  waste  handlers  will  be  a 
prerequisite  to  the  issuance  by  EPA  of 
Identification  numbers  to  the  notifying 
entities.  Upon  receipt  of  notifications. 
EPA  will  issue  unique  identificauon 
numbers  to  all  entities  required  to  noUfy 
under  this  rule,  unless  they  have 
previously  been  issued  numbers  by  EPA 
or  by  State  agencies  under  RCRA 
hazardous  waste  authority.  The  use  of 
the  EPA  identification  numbers  will  be 
required  in  the  manifests  and  the 
associated  reports  which  together 
constitute  the  waste  tracking  system. 
When  this  rule  is  effective,  generators  of 
PCB  waste  may  only  turn  over  their 
waste  to  commercial  storers, 
transporters,  and  disposers  of  PCB 
waste  who  have  notified  EPA  of  their 
PCB  waste  activities  and  received  EPA 
identification  numbers  and  any  required 
approvals.  Likewise,  commercial  storers. 
transporters,  and  disposers  of  PCB 
waste  may  only  accept  PCB  waste  from 
other  commercial  storers.  transporters, 
and  disposers  who  have  notified  EPA  of 
their  PCB  waste  activities. 

Fourth,  by  implementing  the 
notification  and  manifesting 
requirements.  EPA  will  be  able  to  track 
shipments  of  PCB  wastes  from  the  point 
of  generation,  through  the  commercial 
storage  factbties  and  other  mtermediale 
waste  handlers,  to  the  TSCA  permitted 
disposal  units.  This  tracking  device 
creates  clear  lines  of  accountability 
among  PCB  waste  handlers.  While 
owners  and  operators  of  storage  and 
disposal  facilities  are  required  under  the 
current  PCB  regulations  to  keep  some 
records  on  their  overall  disposition  of 
PCB  wastes,  the  preparation  and 
retention  of  manifests  among  facilities' 
records  will  provide  more  uniform  and 
detailed  information  on  the  handling  of 
particular  waste  shipments  as  they 
make  their  way  to  disposal  sites. 

Fifth,  the  use  of  a  manifest  system  will 
foster  the  proper  handling  of  PCB 
wastes  while  they  are  in  transport  for 
disposal.  The  infonnation  on  the 
manifest  will  augment  the  marking  and 
placarding  requirements  for  containers 
and  transport  vehicles  in  the  existing 
PCB  regulations.  The  information 
recorded  in  the  mamfest  will  promote 
protection  of  health  and  the 
environment  by  serving  a  notice 
function  for  persons  handling  PCB  waste 
as  well  as  emergency  response 
personnel. 


Federal  Regisler  /  Vol  53,  No.  186  /  Monday.  September  2a  1988  /  Proposed  Rules 


37441 


B  Xotification 
V  Background 

Under  today's  propose!,  certain 
persons  who  generate,  store 
commercially,  transport,  or  dispose  of 
regulated  PCB  wastes  would  file  a 
notification  of  such  activities  with  EPA 
and  receive  an  EPA  identification 
number.  This  notification  requirement 
would  apply  to  brokers  of  PCB  disptosal 
services  to  the  extent  that  they  qualify- 
as  transporters  or  disposers,  or  as 
storers  of  PCB  waste  subject  to  the 
storage  facility  requirements  of  40  CFR 
761,65. 

The  notification  requirement  proposed 
today  is  similar  lo  the  notification 
process  which  EPA  proposed  for 
hazardous  waste  activities  on  |uly  11. 
1978  (43  FR  299081.  The  notification 
process  under  RCRA  section  3010  was 
finali2ed  with  the  publication  of  a 
hazardous  waste  activit>'  notification 
form  on  February  26.  1980  (45  FR  12746|. 
The  RCRA  notification  program  was 
bnsed  on  a  direct  statutorv  requirement 
within  section  3010  of  RCRA.  This 
section  of  RCRA  requires  any  person 
who  generates  or  transports  hazardous 
waste  or  who  owns  or  operates  a  facility 
for  the  treatment,  storage,  or  disposal  of 
hazardous  wastes  to  notify  EPA.  or 
States  having  authorized  hazardous 
waste  programs  under  RCRA,  of  iheir 
hazardous  waste  activity,  This  statutory 
requirement  has  enabled  EPA  to 
develop  a  computer  database  on  the 
hazardous  waste  handlers  who 
constitute  the  RCRA-regulaled  universe. 
Biised  upon  the  evaluation  of  the  PCB 
disposal  program  by  EPA  and  the 
Congress.  EI*A  has  determined  that  a 
database  on  the  activities  of  PCB  waste 
handlers  is  equally  necessar>'.  The 
Agency  has  further  concluded  that  the 
creation  of  this  information  collection  is 
within  TSCA'a  section  6(el  statutory 
authority. 

Similar  lo  RCRA.  EPA  is  proposing 
that  the  TSCA  notification  process  be 
linked  to  manifesting  under  TSCA. 
which  IS  anollier  subject  of  this 
proposal.  Upon  notification,  persons 
would  be  issued  a  unique  EPA 
identification  number.  On  the  date  120 
days  after  the  effective  date  of  the  final 
rule,  it  would  be  illegal  lo  receive 
regulated  PCB  wastes  from  a  person 
who  does  not  have  an  EPA 
identification  numbeiuiUkewise,  on  this 
same  date,  it  wouldjpe  illegal  to  deliver 
any  regulated  PCB  waste  to  anotlier 
waste  handler  who  does  no)  have  an 
identification  number.  Generators  of 
PCB  waste  who  are  exempted  from 
notification  requirements  under 
proposed  ft  761.205(c)(l]  would  be 
deemed  as  having  received  by  rule  the 


identification  number  "40  CFR  Part  76L" 
In  the  event  a  person  has  notified  EPA 
within  the  60-ddy  penod  provided  in  the 
proposed  rule,  and  EPA  has  not  issued 
or  confirmed  an  identification  number 
for  that  person,  the  person  would  be 
entitled  to  use  either  the  number  "40 
CFR  Part  761"  or  a  specific  number 
assigned  to  that  person  hj'  EPA  or  a 
stdte  under  RCRA.  until  EPA  assigns  or 
confirms  the  use  of  an  identification 
number  under  this  rule. 

EPA  proposes  that  a  standard  form  be 
used  for  PCB  waste  activity  notifications 
under  TSCA.  The  proposed  form  is  set 
out  at  5  761,205{a)(3)  of  this  proposed 
rule,  and  it  is  based  on  existing  EPA 
Form  8700-12.  'Notification  of 
Hazardous  Waste  Activity"  (43  FR 
12745.  as  revised  11/85).  The  form  has 
been  tad^^ed  In  the  requirements 
specified  under  this  rule  for  notification 
under  TSCA.  However,  the  general 
formal  of  the  Hazardous  Waste  Activity 
form  has  been  preserved  as  far  as 
possible,  to  facilitate  compliance  and 
dala  entry.  • 

2.  Who  Must  File  Notifications 

7*his  proposal  v^wld  require  certain 
generators  and  all  disposers. 
transporters,  and  commercial  storers  of 
regulated  PCB  waste  to  file  a 
notification  form  identifying  their  l*CB 
waste  facilities  and  aclivities.  Each 
generator,  transporter,  disposer,  and 
commercial  slorer  of  PCB  waste  who 
notifies  under  this  rule  would  receive 
from  EPA  a  unique  identification 
number  identif\  mg  each  faality 
involved  with  the  handling  of  PCB 
wastes.  The  only  generators  who  would 
notify  EPA  as  unique  facilities  under 
this  proposal  would  be  generators  who 
store  the  PCB  wastes  they  generate  at 
storage  facilities  which  they  own  or 
operate,  and  which  are  subject  to 
S  761.65(b)  storage  facdity  standards. 

Generators,  commercial  storers, 
transporters,  and  disposers  of  PCB 
waste  would  check  the  appropriate  box 
on  the  form  identifying  their  type  of  PCB 
waste  activity. 

a.  Facilities  that  have  notified 
previously  under  RCRA.  In  instsiftces 
where  facilities  have  previously  been 
issued  RCRA  identification  numbers,  the 
facihty  would  indicate  on  the  space 
provided  in  Item  111  of  the  form  their 
RCRA  identification  numbers.  EPA  will 
use  for  TSCA  purposes  the  same 
identification  numbers  previously  issued 
to  facilities  by  EPA  or  states  under 
RCRA.  However.  EI'A  emphasizes  thai 
facilities  which  have  previously  notified 
under  RCRA  would  be  required  lo  notify 
again  for  purposes  of  identifying  under 
TSCA  the  location  and  nature  of  their 
PCB  wustc  activities,  as  well  as  their 


identification  numbers  previously  Issued 
to  them. 

b-  Notificatton  by  generators.  This 
proposal  adopts  a  different  approach 
than  under  RCRA  regarding  the 
notification  requirements  that  apply  to 
generators  of  PCB  waste.  EPA  has 
concluded  that  it  would  not  be  efficient 
to  reqCire  separate  notifications  by  all 
persons  who  generate  PCB  waste.  The 
universe  of  PCB  waste  generators  is 
dominated  by  many  thousands  of  end 
users  of  PCB  eiectnca!  equipment  For 
example,  there  are  about  3.320  utility 
companies  that  use  and  store  significant 
numbers  of  PCB  Items,  and  there  may  be 
as  many  as  117iXX)  nonutilily  facilities 
thai  use  PCB-containmg  electrical 
equipment.  While  some  of  these  users 
may  possess  substanttal  inventories  of 
PCBs  and  PCB  Items,  and  therefore 
routinely  generate  PCB  wastes,  many  of 
these  users  possess  only  a  few  PCB 
articles  that  would  potentially  be 
subject  to  TSCA  disposal  requirements. 
The  administrative  burden  of 
notification  on  both  EPA  and  these 
many  end  users  would  be  unreasonable 
where  the  notification  would  facihtate 
the  tracking  of  only  one.  or  a  very  few 
articles  of  PCB  waste.  The  utility  to  the 
Agency  of  a  data  base  that  contained 
information  on  the  one-time  or  sporadic 
generators  of  PCB  waste  would  be  far 
outweighed  by  the  costs  of  submitting 
and  processing  the  information. 

Therefore.  EPA  is  proposing  a 
notification  requirement  for  generators 
that  focuses  upon  the  larger  volume 
users,  owners,  and  processors  of  PCBs 
who  store  the  PCB  wastes  which  they 
generate  al  their  own  §  761  65|b)  storage 
facilities.  These  are  the  generators  who 
may  be  expected  to  utilize  PCB  disposal 
services  on  a  fairly  regular  or  large-scale 
basis,  and  for  whom  it  is 
administratively  efficient  to  require 
particular  information  about  their  PCB 
waste  generation  activities.  Such 
generators  would  not  construct  and 
operate  their  own  PCB  storage  facilites 
unies*;  they  generated  PCB  wastes  with 
the  frequency  and  volume  that  would 
merit  incurring  the  costs  of  construction 
and  maintenance  of  these  facilities.  It  is 
appropriate  that  these  generator/storers 
he  a  part  of  the  Agency's  database  of 
regular  handlers  of  PCB  waste. 

In  submitting  their  notifications  to 
EPA.  members  of  this  class  of 
generator/storers  would  submit  e 
notification  form  for  each  of  their 
storage  areas  that  is  subject  to 
§  761-65(bl.  EPA  would  issue  a  unique 
identification  number  to  each  notifying 
storage  facility,  and  this  identification 
number  would  correspond  to  the 
physical  location  of  the  facility.  EPA 
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anticipates  that  this  class  of  generators 
will  consist  pnmarily  of  utilities  and 
other  heavy  industnal  users  of  PCB 
electncal  equipment.  These  users 
typically  operate  storage  and 
maintenance  yards  where  PCB  wastes 
are  likely  to  be  generated  or 
consolidated  prior  to  off-site  disposal, 
Also,  members  of  the  transformer 
5en.'ice  and  repair  industry-  would  be 
likely  members  of  this  class,  because  of 
the  significant  volumes  of  PCB  waste 
which  they  may  generate  dunng  the 
routine  servicing,  rebu:!ding.  repainng. 
retrofilling.  or  salvaging  of  electncal 
equipment. 

c.  Cenerotors  who  need  not  notify. 
Other  generators  of  PCB  waste  who  do 
not  maintain  storage  areas  subject  to  the 
5  "81.65(b)  storage  facility  standards 
would  be  exempt  from  the  requirements 
to  notify  EPA  and  obtain  unique 
identification  numbers.  These  exempt 
generators  would  instead  use  the 
generic  identification  number  "40  CFR 
PART  761"  on  their  manifests  in  lieu  of  a 
unique  facility  identification  number 

This  exemption  would  operate  only  as 
an  exemption  from  the  generator 
notification  requirement;  it  would  not 
exempt  these  generators  from  the 
obligation  to  prepare  manifests  to 
accompany  their  shipments  of  PCB 
wastes.  As  explained  more  fully  in  Unit 
IV, C.  this  proposed  rule  would  require 
that  all  shipments  involving  PCB  wastes 
be  fully  manifested,  if  any  part  of  the 
shipment  contains  PCBs  at  levels  equal 
to  or  exceeding  50  ppm.  Any  generator 
initialing  such  a  waste  shipment  would 
initiate  a  manifest  under  this  proposal. 

d-  Other  definitions.  For  the  purpose 
of  today 's  proposed  regulation: 

Commercial  Storer  of  PCB  waste" 
would  mean  the  owner  or  operator  of  a 
storage  facility  which  is  subject  to  the 
storage  facility  standards  of  40  CFR 
761.a5(b),  and  which  engages  in  storage 
activities  involving  PCB  wastes 
generated  or  owned  by  others. 
Commercial  storera  of  PCB  waste 
generally  perform  waste  storage 
services  in  exchange  for  a  fee  or  other 
compensation,  but  the  receipt  of 
compensation  would  not  be  necessary  to 
qualify  a  storage  facility  as  a 
commercial  storer  of  PCB  wastes.  It 
would  be  sufficient  that  the  facility 
stores  PCB  wastes  generated  or  owned 
by  others.  Commercial  storers  of  PCB 
waste  would  be  required  to  comply  with 
the  \  761.65(b)  facility  standards,  the 
storage  facility  approval  requirements  of 
5  76V65(d).  the  recordkeepmg 
requirements  of  S  761  180(b).  and  the 
applicable  requirements  of  the  tracking 
system  for  PCB  wastes  proposed  in  this 
document 


Transfer  facility"  would  be  defined 
as  any  transportation  related  facility 
including  loading  docks,  parking  areas, 
storage  areas,  and  other  similar  areas 
where  shipments  of  PCB  waste  are  held 
during  the  normal  course  of 
transportation.  PCB  storage  areas  al 
transfer  facilities  would  be  required  to 
comply  with  the  storage  facility 
standards  of  §  761.65,  but  they  would  be 
exempt  from  the  approval  requirements 
of  (  761  65[dl.  unless  the  same  PCB 
wastes  are  stored  at  such  facilities  for 
longer  than  10  consecutive  days  after 
they  receive  PCB  wastes.  Transport 
vehicles  would  not  be  transfer  facihties 
withm  the  meaning  of  this  defmition. 
unless  the  transport  vehicle  is  being 
used  for  the  storage  of  PCB  wastes, 
rather  than  for  actual  transport 
activities. 

The  proposed  rule  also  contains 
definitions  of  "designated  facility." 
"disposer  of  PCB  waste."'    EPA 
identification  number."  "manifest."  "off- 
site. '  "  PCB  waste. '  and  "transporter  of 
PCB  waste." 

EPA  invites  comment  on  the  proposed 
definitions,  and  the  scope  of  the 
notification  requirement  proposed  in 
this  rule.  In  particular,  comments  are 
requested  on  these  subjects: 

I  The  feasibility  of  assigning  by  ruJe  a 
genenc  identification  number  (e.g..  "40 
CFR  PART  761")  to  be  used  in  manifests 
by  those  generators  who  would  be 
exempted  from  notification  by  the 
proposal,  but  still  subject  to  Federal 
manifesting  requirements.  Will 
transporters,  commercial  storers.  and 
disposers  of  PCB  wastes  have 
reservations  about  accepting  wastes  and 
manifests  with  non  unique  generator 
identification  numbers? 

it  The  appropnateness  of  designating 
generators  havmg  storage  facilities 
subject  to  \  781.65(b|  facility  standards 
for  PCB  storage  as  the  class  of  PCB 
waste  generators  who  must  submit 
notifications  to  EPA.  and  treating  each 
of  their  storage  facilities  as  unique 
generators.  Is  this  the  moat  effective         ' 
cnlenon  for  identifying  the  PCB  users, 
owners,  and  processors  who  generate 
PCB  waste  with  the  frequency  and  in  the 
quantities  rha!  warrant  inclusion  in  the 
Agency  s  facility  specific  database  of 
PCB  waste  handlers?  Are  there 
alternative  cntena  that  would  identify 
other  generators  of  concern  without 
overwhelming  the  database  with  many 
thousands  of  end  users  who  may 
individually  hold  only  a  small  amount  of 
PCB  material,  or  who  may  generate  PCB 
waste  very  infrequently? 

111.  The  feasibihty  of  including  PCB 
storage  areas  at  transfer  facilities  among 
the  storage  facitilies  subject  to  the 


S  761.65  facility  standards  for  the 
storage  of  PCB  wastes.  This  proposal 
would,  however,  exempt  storage  at 
transfer  facilities  from  the  approval 
requirements  that  apply  to  commercial 
storers  of  PCB  waste,  unless  PCB  waste 
is  stored  at  such  facilities  for  periods 
exceeding  10  days.  This  lO-day  approval 
exemption  is  consistent  with  the  similar 
exemption  under  RCRA  for  storage  of 
hazardous  wastes  al  transfer  facilities. 
The  Agency  requests  comment  on  the 
appropriateness  of  the  proposed  10  day 
exemption  from  storage  approval 
requirements. 

3.  Notification  Process 

EPA  is  proposing  a  sample 
notification  form  and  instructions  for  all 
those  who  may  be  required  to  notify, 
EPA  will  try  to  inform  those  affected  by 
this  proposal  of  the  rules  contents,  so 
that  the  effort  to  reach  the  regulated 
community  of  P(^B  waste  handlers  can 
have  maximum  effect.  Specifically,  EPA 
will  contact  relevant  industry 
associations,  including  associations 
representing  the  utilities  and  the  other 
large  nonutihty  manufacturing 
industries  that  are  likely  to  be  the 
heaviest  generators  of  PCB  waste-  The 
Agency  wdl  also  work  closely  with  the 
several  groups  who  have  expressed 
interest  in  the  issues  involved  with  this 
regulation,  and  have  indicated  their 
willingness  to  provide  lists  of  their 
members  to  facilitate  notification. 

Failure  of  the  EPA's  outreach  efforts 
lo  reach  any  affected  person  will  not, 
however,  relieve  that  person  of  the  legal 
requirement  to  notify  under  the  final 
rule.  Members  of  the  public  affected  by 
the  final  rule  are  therefore  encouraged 
to  obtain  or  make  copies  of  the  rule  and 
included  sample  Notification  Form,  and 
distribute  them  to  the  other  generators, 
commercial  storers,  transporters,  and 
disposers  with  whom  they  deal  so  that       a 
all  may  be  in  compliance  with  the 
requirement  to  file  a  notification  form 
within  60  days  of  the  final  rule's 
effective  date. 

4.  When  To  Notify 

Because  of  the  urgency  involved  in 
ijnplementing  the  waste  tracking  system 
in  timet^  meet  the  imminent  peak  in 
PCB  disposal  demand.  EPA  will 
promulgate  this  rule  on  an  expedited 
basis.  This  proposed  rule  announces  a 
public  comment  period  for  written 
comments  of  only  30  days,  and 
commentors  are  asked  to  submit  theiL 
comments  forthwith  so  that  they  may  oe 
considered  in  preparing  the  final  rule, 
EPA  intends  to  promulgate  and  make 
effective  a  final  rule  under  an  expedited 
schedule.  The  final  rule  will  only 
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provide  for  a  60-day  period  after  the 
rule  s  effective  dale  for  nutifications  lo 
be  received  by  the  Agency.  EPA 
believes  that  this  expedited  rulemaking 
si:hedule  is  reasonable  ui  li^bt  of  the 
fact  that  the  regulation  adopts  in  large 
part  the  existing  RCRA  tracking  system 
with  which  most  affected  persons  are 
already  familiar. 

EPA  recognizes  that  this  expedited 
schedule  poses  some  potential  for 
confusion  among  the  generators  desiring 
to  procure  PCB  disposal  services,  as 
they  will  need  to  be  certain  thai  they  are 
dealing  with  transporters,  commercial 
storers,  and  disposei^  who  have  m  fact 
complied  with  the  notification 
requirements.  Therefore,  to  facilitate  an 
orderly  notification  process.  EPA 
recommends  that  entities  who  perceive 
that  they  are  likely  to  be  affected  by 
these  proposed  notification 
requirements  notify  EPA  during  the  90- 
day  period  immediately  after 
publication  of  this  proposed  rule.  The 
sample  notification  form  proposed  in 
this  notice  may  be  used  to  submit  an 
early  notification  to  EPA.  EPA  will 
process  these  early  notifications  as  soon 
us  possible  by  issuing  identification 
numbers  BIntities  which  notify  earfy  will 
be  assured  of  receiving  the  most  rapid 
turnaround  in  the  processing  of  their 
notifications.  These  entitites  should 
have  no  difficulty  in  demonstrating  to 
their  customers  compUance  with  the 
requirement  to  submit  a  notification  no 
later  than  60  days  after  the  final  rule's 
effective  date. 

EPA  emphasizes  that  the  entities  who 
elect  to  notify  early  will  not  waive  any 
objections  or  other  comments  which 
they  may  wish  to  submit  during  the 
pubhc  comment  period  The  submission 
of  an  early  notification  is  entirely 
independent  of  the  nght  to  comment  on 
the  proposal,  and  no  one  will  be 
prejudiced  by  submitting  an  early 
notification. 

EPA  would  return  to  wch  notifier  an 
acknowledj^menl  of  recen^f  the 
notification  form,  which  mmld  include 
the  notifiers  EPA  identification  number. 
EPA  believes  that  it  witl  be  able  to 
process  most  of  the  notifications  wilhm 
120  days  of  the  final  rules  effective 
dale.  However.  EPA  may  not  be  able  to 
issue  all  identification  numbers  within 
the  120-day  penod  Accordingly.  EI'A  is 
proposing  that,  in  the  event  a  person  has 
notified  EPA  within  the  60-day  period 
provided  in  the  proposed  rule,  and  EPA 
huff  not  issued  or  confirmed  an 
identification  number  for  that  person 
within  the  120-day  penod  provided,  the 
person  would  be  entitled  to  use  either 
the  number  "40  CFR  Part  761'  or  a 
specific  number  previously  assigned  to 


that  person  by  EPA  or  a  state  under 
RCRA.  The  person  would  be  entitled  to 
use  this  number  only  until  EPA  assigns 
or  confirms  the  use  of  an  identification 
number  under  this  rule-  Thus,  no  person 
who  has  notified  EPA  in  a  timely 
fashion  will  be  prevented  from 
continuing  its  PCB  waste  activities  for 
lack  of  an  identification  number. 

In  addition,  any  non-exempt 
generator,  commercial  storer. 
transporter,  or  disposer  of  PCB  waste 
who  begins  PCB  waste  acUvities  after 
the  effective  date  of  the  final  regulation 
would  be  required,  pnor  lo  handling  any 
PCB  waste,  to  notify  EPA  and  receive  an 
EPA  identification  number  in 
accordance  with  this  proposed  rule. 
Such  new  entrants  into  the  regulated 
community  would  not  be  allowed  to 
operate  until  they  receive  an 
identification  number.  In  the  case  of 
disposers  of  PCB  waste  and  commercial 
storers  of  I*CB  waste,  new  entrants  into 
these  businesses  would  be  required  to 
obtain  both  EPA  identification  numbers 
and  final  approvals  before  they  could 
commence  disposal  or  storage 
operations.  Tlie  Agency  recommends 
that  applicants  for  TSCA  disposal  or 
storage  approvals  submit  their 
notification  forms  during  the  penod  of 
review  of  their  disposal  or  storage 
approval  applications.  The  Agency 
emphasizes  that  in  no  case  would  the 
requirements  to  notify  and  obtain 
identification  numbers  excuse 
compliance  by  any  entity  with  the  1- 
year  limit  on  storage  prior  to  disposal 
under  40  CFR  761.65(a). 

5,  When  To  Notify 

TTiere  are  numerous  Federal  officials 
responsible  for  distinct  pieces  of  the 
PCB  disposal  program,  and  some  slates 
also  regulate  PCB  disposal  under  their 
own  regulatory  programs.  EPA  believes 
that  the  notificaiion  process  can  only 
work  if  administered  centrally. 
Therefore,  EPA  propo«es  that 
notifications  by  PCB  waste  handlers  be 
submitted  lo  EPA  Headquarters  at  the 
following  address:  Chief.  Chemical 
Regulation  Branch.  Office  of  Toxic 
Substances  (TS-798J.  Km.  NE-117. 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington.  DC  204ea 

6.  Information  Required  for  Notificaiion 

The  proposed  notificaPion  form  is  set 
out  al  \  761.205|a)(3)  of  this  proposed 
rule;  however,  the  form  will  not  appear 
in  the  Code  of  Federal  Regulations  when 
the  final  rule  is  published.  This  section 
of  the  preamble  descnbes  the 
information  required  on  the  proposed 
notification  form. 

An  area  at  the  lop  of  the  form  is 
labelled  "For  Official  Use  Only"  This 


unnumbered  seclion  is  to  be  completed 
by  EPA  officials  and  should  be 
disregarded  by  the  notifier  In  this 
space.  EPA  will  enter  any  comments,  the 
notifiers  EPA  identification  number,  an 
approval  code,  and  the  date  on  which 
EPA  receives  the  notification  form- 
Items  to  be  filled  out  by  the 
respondent  are  numbered  I  through  VII. 
The  name  of  the  facility  submitting  the 
notification  would  be  indicated  in  Mem  1. 
and  if  the  facility  has  already  received 
an  EPA  identification  number  under 
RCRA.  that  number  would  be  suppHed 
in  Item  U. 

Hem  III  would  contain  the  mailing 
tiddress  of  the  respondent,  while  Item  IV 
would  contain  the  actual  location  of  the 
installation,  since  the  location  (a 
physical  address)  may  not  be  the  same 
as  the  mailing  address.  Where  mobile 
disposal  facilities  are  involved,  the 
respondent  would  be  instnicted  lo  wrile 
"mobile"  on  the  space  in  Item  IV.' and  lo 
supply  on  the  space  m  Item  III.  the 
mailing  address  of  the  facility  s 
installation  contact  identified  in  Item  V. 

Hem  V.  Installation  Contact,  would 
contain  the  name  of  an  individual  at  the 
fdcility  who  can  be  contacted  by  EPA  (o 
clanfy  information  on  the  notification 
form  or  provide  information  in  the  event 
of  a  spill  or  other  emergency-  The 
individual's  telephone  number  would  be 
specified  here  as  well. 

Item  VI.  Type  of  PCB  Waste  Actnily. 
would  ask  the  respondent  lo  indicate 
whether  the  facility  lo  which  the 
notificaiion  applies  is  a  generator, 
commercial  storer,  transporier,  or 
approved  disposer  of  PCB  waste. 
"Commercial  storer  of  PCB  waste"  here 
would  refer  to  those  storage  facilities 
which  store  PCB  wastes  owned  or 
generated  by  others.  The  term  would  nut 
apply  to  the  storage  sites  maintained  by 
the  owners  or  users  of  PCBs  who 
initially  generate  PCB  waste  when  they 
remove  PCBs  from  service.  Where 
transporters  and  disposers  also 
maintain  storage  facilities  for  PCB  waste 
Bubjecl  lo  40  CFR  761  65jbl.  they  would 
need  to  check  both  the  commercial 
storer  box  and  the  relevant  transporter 
or  disposer  box  in  this  section. 

The  final  section  of  the  form.  Item  VII. 
Certification,  would  be  signed  and  dated 
by  the  owner,  operator,  or  authorized 
representative  of  the  installation.  An 
"authorized  representative"  is  a  person 
responsible  for  the  overall  operation  of 
the  facility. 

In  preparing  this  notificaiion  form, 
EPA  modified  the  existing  form  used 
under  RCRA  lEPA  Form  8700-12.  Rev. 
11/65)  for  notification  of  hazardous 
waste  aclivittes.  EPA  believes  that  this 
form  as  modified  is  adequate  for  the 
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purposes  of  PCB  notification  under 
TSCA.  considering  the  similarity  of  the 
intent  of  RCRA  hazardous  waste 
activity  notification  and  TSCA  PCB 
notifications.  EPA  welcomes  any 
Lomments  on  this  form,  however,  to  the 
extent  that  changes  to  the  form  are 
made  in  the  fmai  rule,  EPA  assures 
those  who  elect  to  notify  dunng  the 
pendency  of  the  rulemaking  that  they 
will  not  be  asked  to  notify  anew 
hecausB  of  any  such  changes 

7  Claims  of  Confidentiahty 

TSCA  section  14  addresses  the 
confidentiality  of  business  information 
reported  to  EPA,  or  otherwise  obtained 
by  EPA.  in  administennj!  TSCA  (15 
US.C.  26131a  11- EPAs  rules 
implementing  section  14  appear  in  40 
CFR  Part  2. 

While  information  submitted  in  a 
reporting  form  may  ordmarily  be 
cUiTued  as  confidential.  EPA  has 
purposely  designed  the  proposed 
notification  form  so  that  its  preparation 
will  not  require  the  submission  of  any 
data  that  EPA  believes  would  be 
confidential  business  information  fCBI) 
under  TSCA.  The  form  would  merely 
ask  for  the  most  basic  of  informatton 
regarding  fhe  name,  location,  and 
general  description  of  PCB  waste 
handling  activities  engaged  in  by 
notifying  entities.  It  does  not  ask  for 
information  on  quantities  processed, 
customers,  technical  processes,  financial 
information,  or  for  any  other  mformation 
which,  when  linked  to  a  company's 
name,  could  adversely  affect  a 
company's  competitive  position. 

EPA  has  determined  that  the 
following  information  will  not  be  treated 
as  confidential  business  information: 
The  name  of  the  facility,  other  EPA 
identification  numbers  issued  to  the 
facility,  the  facility's  mailing  address, 
information  about  the  facility's 
ownership,  the  location  of  the  facility. 
the  facility's  installation  contact,  or  the 
ty-pe  of  PCB  activities  engaged  in  at  the 
facility.  The  reasons  for  this 
determination  are: 

(1)  The  information  is  reasonably 
available  from  other  sources. 

12)  If  disclosed,  it  is  unlikely  to  affect 
adversely  the  submitter's  competitive 
position. 

(3)  The  information  is  neither 
rommercidl  nor  financial  information 
protected  from  disclosure  under  TSCA 
or  the  Freedom  of  Information  Act. 

This  information  will  be  disclosed  to 
the  public  without  further  notice  to  the 
submitter  unless  the  submitter  provides 
a  written  justification  (submitted  with 
the  notification  information!  which 
demonstrates  extraordinary  reasons 


why  the  information  is  entitled  to 
cotifidential  treatment- 

8  EPA  Identification  Number 

To  maintain  consistency  with  the 
RCRA  notification  procedures  already  m 
place,  and  )o  avoid  subjecting  those  who 
may  already  possess  RCRA 
idenlification  numbers  to  the  burden  of 
being  assigned  multiple  numbers,  EPA 
proposes  to  use  the  numbering  system 
adopted  under  RCRA  for  today's 
proposal  under  TSCA. 

The  RCRA  numbering  system 
>:.xrren!ly  astigns  each  notifier  a  12-digit 
number  The  first  2  characters  indicate 
the  Slate  in  which  the  facility  is  located: 
the  remaining  10  characters  are  the  Dun 
and  Bradstreet  Data  Universal 
Numbering  (DUN)  system  numbers.  The 
DUN  system  provides  the  most  nearly 
complete  listing  of  U.S.  businesses. 
Federal  agencies,  which  are  not 
included  in  the  DUN  system,  would  be 
assigned  their  General  Ser^'ices 
Administration  Real  Property  Number. 
State  and  local  government  installations 
would  also  be  assigned  unique  numbers. 
Where  notifications  are  submitted  by 
mobile  disposal  facilities,  the 
identification  number  that  EPA  assigns 
would  correspond  to  the  business' 
corporate  headquarters  or  other 
business  location  identified  in  Item  111  of 
the  notification  form.  EPA  requests 
comments  on  the  use  of  this  proposed 
numbenng  system  Where  there  are 
problems  identified  with  the  proposal. 
EPA  requests  that  alternatives  be 
suggested  that  would  be  more  workable 
or  efficient. 

9  Relationship  to  CERCLA  Notifications 
In  addition.  EPA  emphasizes  that  the 

notification  requirements  contained  in 
this  proposed  rule  are  in  no  way  related 
to  and  would  not  affect  the  independent 
notification  requirements  under  the 
Comprehensive  FInvironmenlal 
Response.  Compensation,  and  Liability 
Act  of  1980  iCEiRCLAl.  as  amended.  The 
proposed  rule  would  not  alter  the 
responsibilities  of  a  person  in  charge  of 
an  onshore  or  offshore  facility  or  vessel 
to  notify  the  National  Response  Center 
of  the  release  of  a  reportable  quantity 
(RQI  or  more  of  PCBs  or  any  other 
hazardous  substance  as  defined  under 
CERCLA.  W 

Under  CERCLA  sections  103  (a)  and 
(b).  any  person  in  charge  of  an  offshore 
or  onshore  facility  or  vessel  is  required 
to  report  to  the  National  Response 
Center  as  soon  as  he  or  she  has 
knowledge  of  any  release  of  a 
hazardous  substance  that  is  equal  to  or 
greater  than  the  RQ  However,  as  stated 
in  a  final  rule  published  on  April  4.  1985 
(50  FR  13461)  regarding  RQs,  disposal  of 


hazardous  substances  at  a  disposal 
facility  in  accordance  with  EPA 
regulations  is  not  subject  to  the 
CERCLA  notification  requirements. 
Thus,  if  PCB  wastes  are  properly 
disposed  of  in  a  TSCA  approved  facility. 
and  this  is  propeHy  documented  through 
manifests  and  other  records,  CERCLA 
notification  is  not  required.  However, 
spills  and  accidents  which  occur  during 
disposal  activities,  and  which  result  in 
releases  of  an  RQ  or  more  of  PCB  waste, 
must  be  reported  to  the  National 
Response  Center  Additionally,  any  PCB 
releases  (as  opposed  to  dispo.sal)  of  an 
RQ  or  more  from  a  TSCA  storage  or 
disposal  facility  must  be  reported  under 
CERCLA. 

C.  Manifesting 

1.  Background  on  RCRA  Manifesting 
System 

When  Congress  enacted  RCRA  in 
197H.  it  included  in  section  3002  of  the 
Act  an  express  mandate  to  create  a 
manifest  system  to  assure  that 
hazardous  wastes  are  designated  for 
and  in  fact  amve  at  approved  tredtment. 
storage,  and  disposal  facilities.  On 
February  26.  1980.  EPA  issued  a  rule 
published  in  the  Federal  Regisler  whi<:h 
announced  the  creation  of  the  RCRA 
manifest  system  (45  FR  12722].  The 
manifest  system  is  the  centerpiece  of  the 
"cradle-to-grave"  tracking  system  which 
EPA  and  the  States  rely  upon  to  ensure 
that  hazardous  waste  designated  for  off- 
site  management  actually  reaches  its 
destination.  The  manifest  acts  as  a 
control  and  shipping  document  that 
accompanies  the  waste  from  its  point  of 
generation  to  its  point  of  destination. 
The  manifest  also  acts  as  a  record 
which  remains  in  the  files  of  waste 
handlers,  and  from  which  information 
may  be  culled  for  periodic  reports 
summarizing  overall  waste  activities. 

EPA  first  proposed  manifest 
requirements  for  hazardous  wastes  on 
December  18, 1978  (43  FR  58969)  The 
original  manifest  regulation  of  February 
26.  WW  designated  the  information  that 
was  required  to  accompany  waste 
shipments,  but  it  did  not  prescribe  a 
standard  form.  At  the  lime.  EPA 
believed  that  there  was  greater  benefit 
in  a  flexible  approach  to  manifesting, 
fearing  that  the  creation  of  a  standard 
form  would  be  too  rigid  a  means  of 
reconciling  the  various  requirements  of 
EPA,  the  States,  and  the  Department  of 
Transportation  (DOT). 

Shortly  after  the  initiation  of  the 
manifest  system.  EPA  received  a 
number  of  requests  to  reconsider  its 
decision  rejecting  a  standard  form 
manifest.  These  petitioners  pointed  out 
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that  there  had  arisen  among  the  Slates  a 
multitude  of  manifest  forms,  and  that 
compliance  with  these  differing  State 
forms  had  created  a  burden  on 
generators,  transporters,  and  the  Stale 
programs.  The  use  of  varying  manifest 
forms  complicated  enforcement 
activities,  prevented  generators  from 
adopting  standard  manifesting 
procedures,  and  forced  transporters  to 
carry  multiple  manifests  for  the  Slates 
through  which  they  moved.  EPA 
responded  to  these  requests  by  issuing  a 
proposed  rule  requiring  the  use  of  a 
uniform  national  manifest  (43  FR  9336. 
March  4.  1982).  The  final  rule  adopting 
the  uniform  national  manifest  (49  FR 
U.U90.  March  20,  1984)  was  developed 
jointly  by  EI'A  and  DOT.  and  the 
uniform  manifest  has  been  a  RCRA 
requirement  since  September  20, 1984. 
EPA  is  proposing  in  this  document  to 
require  the  use  of  the  Uniform 
Hazardous  Waste  Manifest  [Uniform 
Manifest)  form  by  the  handlers  of  PCB 
wastes.  The  use  of  the  Uniform  Manifest 
for  PCB  waste  shipments  will  facilitate 
compliance  with  both  TSCA  and  RCRA. 
and  it  will  avoid  the  confusion  and 
expense  that  would  arise  from  the 
requirement  of  any  other  document.  ElPA 
believes  that  the  Uniform  Manifest  can 
be  adapted  fairly  easily  to  PCB  wastes, 
with  only  slight  interpretive  changes, 
and  a  slight  change  in  the  copy 
distribution  requirements. 

2  EPA's  Rationale  for  Proposing  a 

Manifest  System 

The  most  frequently  cited  deficiency 
in  the  TSCA  disposal  program  for  PCBs 
is  the  absence  of  sufficient  program 
oversight  to  assure  that  regulated  PCB 
wastes  are  in  fact  being  disposed  of  at 
permitted  disposal  sites.  The  Agency 
believes  there  is  some  merit  in  these 
concerns  and  has  determined  that  a 
tracking  system  based  on  the  Uniform 
.Manifest  system  requirements  can  play 
a  valuable  role  in  addressing  these 
concerns. 

A  valuable  attribute  of  manifesting  is 
that  the  manifest  system  shifts  some 
pari  of  the  waste  tracking 
"enforcement "  burden  to  the  generatort 
of  waste.  The  generator  bears  the 
responsibility  for  demonstrating  that  the 
waste  which  it  ships  actually  arrives  at 
the  designated  off-site  storage  or 
disposal  site.  The  paper  trail  established 
by  the  manifest  confirms  the  physical 
delivery  of  waste  to  commercial  storers. 
transporters,  and  designated  disposers, 
thereby  providing  for  checks  and 
balances  on  the  activities  of  waste 
handlers.  In  addition,  the  several 
reporting  requirements  allied  with  the 
manifest  system  operate  as  "red  flags" 
triggering  Agency  attention  when 


anomalies  develop.  By  documenting  the 
progress  of  waste  from  the  Site  of 
generation  to  the  site  of  commercial 
storage  oi  disposal  the  routing  of  the 
manifest  In  effect  acts  as  a^urrogate  for 
the  inspection  of  each  phase  of  waste 
handling.    - 

EP.A  is  rfWare  that  a  manifest  system 
is  not  infallible.  A  system  that 
substitute»sur\'eillance  of  shipping 
documents  for  surveillance  of  actual 
waste  handling  is  vulnerable  to  abuse. 
In  a  1985  report  entilled  "Illegal 
Disposal  of  Hazardous  Waste:  Difficult 
to  Detect  or  Deter,"  the  General 
Accounting  Office  |GAO)  highlighted 
the  fact  that  the  RCRA  manifest  system 
has  not  been  an  altogether  successful 
tool  for  detecting  instances  of  illegal 
hazardous  waste  disposal.  The  GAO 
report  concluded  thai  manifesting  was 
effective  in  deterring  illegal  disposal 
practices,  but  that  the  unscrupulous 
waste  handler  bent  on  noncompliance 
could  circumvent  the  existing  tracking 
system. 

The  GAO  report  found  that  many  of 
the  waste  handlers  implicated  in 
investigations  of  illegal  disposal  had  not 
notified  EPA  or  the  State  m  accordance 
with  the  law.  The  report  also  disclosed  a 
lack  of  diligence  by  generators  in 
verif>ing  the  receipt  of  waste  by 
disposers,  as  well  as  fraud  by 
transporters  [e.g..  forging  the  disposer's 
signature  on  manifests)  as  two  of  the 
more  prevalent  shortcomings  revealed  in 
the  enforcement  records  that  the  GAO 
examined.  In  today's  proposal.  EPA 
includes  additional  safeguards  which 
are  intended  to  address  the  concerns 
identified  in  the  GAO  report. 

Clearly,  a  manifest  system  will  not 
achieve  the  same  level  of  oversight 
possible  in  the  ideal  world,  where 
enforcement  inspectors  would  be  on  the 
scene  to  verify  every  aspect  of  waste 
handling.  That  ideal  is  simply  not 
achievable,  and  EPA  must  rely  upon 
more  feasible  means  of  monitoring  the 
movement  of  waste  that  depends  to 
some  extent  on  cooperation  and 
compliance  by  the  great  majority  of 
waste  handlers,  especially  generators-  In 
short.  EPA  is  not  aware  of  a  feasible 
alternative  that  accomplishes  a  greater 
level  of  oversight  and  deterrence  than 
the  manifest  system  Therefore,  EPA  is 
proposing  a  tracking  system  for  PCB 
wastes  modeled  after  the  RCRA 
Uniform  Manifest  system.  EPA  invites 
comment  on  the  appropriateness  of  this 
system  for  the  tracking  of  PCB  waste 
disposal. 

3.  Who  Must  Originate  a  Manifest 

A  manifest  is  a  shipping  document 
and  record  that  verifies  the  disposition 
of  PCB  waste  after  its  gcn^ialion.  The 


manifest  requirement  proposed  today 
would  require  all  generators  of  PCB 
waste  at  concentrations  of  50  ppm  or 
greater  to  manifest  their  waste 
shipments,  regardless  of  whether  the 
generator  was  required  to  notify  EPA 
under  the  proposed  notification 
provision  discussed  in  Unit  IV. B  of  this 
document.  Where  PCB  waste  shipments 
consist  solely  of  PCB  wastes  below  SO 
ppm.  this  rule  would  not  require 
generators  to  prepare  a  manifest. _ 
Manifests  for  waste  shipments  under  50 
ppm  would  be  required,  of  course,  if 
such  manifests  are  required  under  the 
laws  of  a  State  which  regulates  PCB 
disposal- 

EIPA  has  rejected  the  use  of  any 
"small  quantity  generator"  exclusion 
based  on  volume  of  PCBs  or  numbers  of 
PCB  Items  held  by  a  generator.  The 
frequency  with  which  PCB  disposal  may 
occur  can  be  very  sporadic  for 
indixidual  generators,  and  the  volumes 
of  waste  generated  over  specified 
periods  of  time  may  vary  dramatically 
because  of  differences  in  fluid  capacities 
among  individual  PCB  articles.  So.  the 
designation  of  a  small  quantity  cutoff 
would  be  hkely  to  produce  arbitrary 
results.  While  the  utilities  would  be 
expected  to  aggregate  their  wastes  in 
quantities  which  exceed  any  small 
quantity  cutoff,  there  is  a  large  segment 
of  the  total  universe  of  regulated  PCBs 
that  is  distributed  among  many  end 
users  who  own  only  a  few  pieces  of  PCB 
equipment.  It  would  defeat  the  purpose 
of  the  proposed  tracking  system  if  the 
small  quantity  cutoff  had  the  effect  of  so 
fragmenting  the  PCB  universe  that  only 
the  waste  owned  by  the  utilities  and  the 
large  industrial  users  was  tracked  to 
disposal.  In  addition  adopting  for  PCB 
wastes  the  RCRA  100  kg/ month  small 
quantities  cutoff  would  be  essentially 
meaningless,  since  the  shipment  of  even 
one  small  PCB  Transformer  |40  gallons 
or  235  kg  dielectric)  would  exceed  such 
a  cutoff  EPA  solicits  comment  on  this 
aspect  of  the  proposal. 

EPA  is  proposing  to  require  manifests 
for  shipments  containing  regulated  PCB 
wastes  at  the  50  to  500  ppm  level,  as 
well  as  for  shipments  containing  higher 
concentration  PCB  wastes  at  the  500 
ppm  or  greater  level.  The  inclusion  of 
the  50  to  500  ppm  wastes  would  extend 
the  coverage  of  the  manifesting 
requirement  to  about  129  million  gallons 
of  PCB  waste,  compared  to  the  42.5 
million  gallons  that  would  be  covered 
under  an  option  limiting  the  manifest  to 
the  500  ppm  or  greater  wastes.  While 
one  might  conclude  that  the  proposed 
option  involves  an  incremental  burden 
that  is  about  three  times  that  associated 
with  manifesting  only  the  500  ppm  or 
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^redter  wastes.  EPA  hag  concluded  that 
the  actual  incremenUl  burden 
d^ftociated  with  the  proposed  option  is 
not  3!gnificanl. 

EPA  conAolted  with  States  which 
rt'gulale  PCB  disposal  and  with  the 
op^^rators  oCTSCA  approved  disposal 
fdcihues.  EPA  found  that  each  of  the 
approved  disposal  facilities  required  a 
manifest  to  accompany  any  shipmeDl  of 
regulated  PCB  waste,  regardless  of  PCB 
concentration.  These  disposal  firms 
require  manifests  for  the  PCB  wastes 
fhey  accept  as  a  means  of  preserving 
records  of  firms  potentially  responsible 
f  ir  contributing  toward  any  remedial 
^I'Jiuns  which  might  arise  dl  the 
disposal  site.  Also,  among  the  18  Statos 
that  currently  require  a  manifest  to 
accompany  PCB  wastes,  all  but  one 
rt-gmre  a  oianifest  for  wastes  containing 
PLBe  at  the  50-500  ppm  level.  Because 
-urrent  practice  appears  to  be  consistent 
with  the  proposed  50  ppm  trigger  for 
manifesting,  there  would  not  appear  to 
be  8  significant  incremental  burden  to 
'.ndustry  associated  with  the  proposed 
option. 

EPA  also  considered  whether  trackintt 
ihe  movement  of  50  to  500  ppm  PCB 
Wcistes  would  be  cost-effective  from  the 
-Agency's  standpoint.  The  economic 
rinalysis  supporting  this  rulemaking 
protects  that  the  SO  ppm  mamfestmg 
threshold  would  subiecl  nearly  twice  as 
many  maiufested  PCB  waste  shipments 
•o  EPA  a  tracking  system.  Ordinarily. 
EPA  would  not  actually  receive  and 
review  this  additional  volume  of 
manifests.  Manifest  copies  generally 
would  not  be  submitted  to  EPA,  except 
when  an  irregularity  in  a  waste 
shipment  gives  rise  to  the  filing  of  a 
Discrepancy  or  Exception  Report  with 
EPA.  The  economic  analysis  considered 
the  additional  number  of  waste 
shipments  being  tracked  under  the 
proposed  SO  ppm  option,  and  based  on 
several  years  of  experience  onder 
RCRA.  predicted  that  fewer  than  1^  of 
these  shipments  would  triggers 
Discrepancy  or  Exception  Report  to 
EPA.  The  economic  analysis  concluded 
^hat  the  number  of  such  reports  would 
number  between  65  and  109  annually. 
The  annual  incremental  costs  to  EPA  of 
f-.lmg  and  reviewing  these  reports 
; assuming  S21. 75  cost  per  report)  would 
be  nominal. 

EPA  requests  comment  on  the 
appropriateness  of  the  proposed  50  ppm 
ir-.gger  for  manifesting  PCB  wastes.  In 
particular,  the  Agency  invites  comments 
which  would  verify  or  refute  EPAs 
rindmgs  about  the  extent  to  which 
mamfesttng  is  already  occurring  with 
respect  to  PCB  wastes  at  the  50  ppm  or 
greater  level.  EPA  also  invites  comments 


on  the  alternative  option  that  would 
trigger  manifesting  for  Federal  purposes 
only  at  the  500  ppm  PCB  level  or  greater 
A  regulation  thai  required  manifesting 
for  wastes  contaminated  with  PCBs  at 
500  ppm  or  greater  would  theoretically 
control  about  98  percent  of  the  total 
pounds  of  "pure'  PCBs  dispersed  among 
the  regulated  PCB  wastes,  while 
expending  coverage  to  about  one-third  of 
the  total  volmne  of  waste  materials 
Would  this  alternative  option  in  fart 
avoid  any  significani  economic  impacts, 
or  does  current  practice  among  the 
States  jwhich  this  regulation  would  not 
preempt)  and  the  dispfTsal  tndu<itry 
effectively  preclude  any  savings  that 
might  be  realized  under  this  alternative? 
EPA  would  consider  including  this 
alternative  option  (manifesting  only  at 
500  ppm  or  greater!  in  Ihe  final 
reioilation  if  comments  submrtted  To 
EPA  rebut  the  presumption  that  there 
are  no  significant  mcremental  costs 
associated  with  the  50  ppm  option.  Such 
comments  would  need  to  convince  the 
Agency:  (1 )  That  s  500  ppm  trigger  for 
manifesting  would  result  in  a  significant 
reduction  tn  the  real  costs  of  manifesting 
PCB  waste:  f2)  thet  the  adoption  of  a  500 
ppm  trigger  for  manifesting  would  not  be 
rendered  moot  by  the  existing 
requirements  of  States  and  the  current 
practice  of  disposal  firms;  and  (3)  that 
excluding  the  50  to  500  ppm  wastes  from 
a  Federal  manifesting  requirements 
would  not  create  confusion  or.  because 
of  inconsistencies  with  State 
requirements,  encourage  non- 
compliance wTth  the  States'  more 
stringent  requirements. 

This  proposal  would  require  the 
manifest  to  be  prepared  by  the  generator 
at  that  point  in  time  when  the  PCB 
waste  is  first  introduced  into  commerce 
in  a  manner  that  will  cause  the  wa&ie  to 
leave  the  generator's  control.  This  latter 
condition  would  generally  be  triggered 
when  the  generator  turns  its  waste  over 
to  a  transporter  for  delivery  to  an  off- 
site  storage  or  disposal  facihty.  The 
condition  would  also  be  satisfied  when 
the  waste  is  placed  on  the  generatur'i 
own  transport  vehicle  for  shipment  to  a 
commercial  off-site  storage  or  disposal 
faality.  since  the  waste  is  then  bemg 
introduced  into  commerce  in  a  manner 
that  will  cause  the  generator  to  lose 
control  of  the  waste.  A  manifest  need 
not  accompany  the  shipment  via 
transport  vehicle  of  PCB  wastes  to  a 
storage  facihty  owned  or  operated  by 
the  end  user  of  PCBs  and  PCB  Items. 
becau.se  these  generators  have  not  yet 
relinquJshpd  control  over  the  PCB  waste. 
This  exception  would  apply  to  both 
transport  via  the  generator's  vehicles 
and  transport  by  an  independent 


transporter,  since,  in  the  latter  case,  the 
transporter  Is  presumed  to  be  acting 
pursuant  to  the  generator's  instructions 
.Apart  from  the  exception  for  shipments 
between  the  end  user's  own  facilities. 
EPA  would  construe  Ihe  provision 
regarding  when  PCB  waste  leaves  the 
generator's  control  strictly,  so  that  thp 
manifest  requirements  will  have  the 
broadest  possible  scope  EPA  invites 
comment  on  using  the  "loss  of  control" 
concept  as  the  criterion  for  when 
generators  must  initiate  a  manifest.  EPA 
also  solicits  comment  on  the 
appropriateness  of  the  exception  for 
shipments  between  the  end  user's  own 
storage  facilities. 

The  Agenr>'  emphasizes  that  Ihts 
proposal  affpcts  only  the  Federal 
manifesting  requirements  for  the 
transport  of  the  PCB  wastes  that  are 
regulated  for  disposal  under  TSCA.  No 
provision  or  exception  contained  in  this 
proposal  would  be  ctinstrued  to  alter  or 
limit  the  applicability  of  any 
requirement  in  existing  DOT  regulations 
pertaining  to  the  transport  of  hazardous 
materials,  including  PCBs. 

4.  Information  Required  m  the  Manifest 

The  manifest  which  generators  would 
originate  ts  designed  to  include  only  the 
information  necessary  to  identify 
accurately  the  persons  handling  the  PCD 
waste,  and  the  nature  and  quantity  of 
the  waste.  These  information 
requirements  consist  essentially  of  the 
Federal  Information  Requirements 
described  in  the  March  ZO.  1984 
regulation  which  announced  the 
adoption  of  a  Uniform  Manifest  (49  FR 
10497).  Use  of  the  manifest  would  not 
supercede  any  other  requirements  for 
PCB  wastes  under  40  Ct'R  Part  761. 

a.  Manifest  document  number.  The 
niamfest  document  number  would 
consist  of  the  generator's  EPA  12  digit 
identification  number,  plus  a  unique 
suffix  of  up  to  5  digits  which  the 
generator  would  add  to  ensure  the 
uniqueness  of  the  manifest  document 
number  for  each  shipment  from  each  site 
of  generation  during  a  calendar  year 
The  12  digit  identification  number  would 
consist  of  the  generator's  unique 
identification  number  issued  after 
notification  to  EPA,  or  the  12  digit 
refereoce  "40  CFR  PART  781*  for  those 
generators  who  would  not  be  required  to 
notify  specifically  under  this  rule. 

b.  Pa^  number.  Generators  would  b** 
required  to  identify  on  the  first  page  of  a 
manifest  the  total  number  of  pages  in 
that  manifest,  i.e..  the  first  page  (EPA 
Form  870O-22I  plus  the  number  of 
continuation  sheets,  if  any.  For  example 
if  the  manifest  consists  of  only  one  pagp 
cind  there  is  no  continuation  sheet,  then 
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the  correct  entry  would  be  "Page  1  of  1." 
If  the  manifest  consists  of  one  front  page 
(Form  8700-2I!)  and  one  continuation 
sheet,  the  correct  entr>'  is  "Page  1  of  2." 

c.  Genpmtor  name  and  address.  The 
address  to  be  entered  here  would  be  the 
mailing  address  of  the  generator  to 
which  the  designated  storage  or  disposal 
facility  must  return  promptly  a 
completed  copy  of  the  manifest.  The 
generator  would  enter  the  mailing 
address  of  the  location  that  will 
administer  the  returning  manifest  forms, 
which  could  be  the  company's  billing 
office,  corporate  headquarters,  or  the 
RJte  of  generation.  While  the  address 
entered  here  need  not  identify  the 
particular  site  of  generation,  the 
generator's  manifest  records  would  be 
maintained  so  that  unique  waste 
shipments  (identified  by  the  unique 
manifest  document  number  assigned  by 
the  generator)  can  be  identified  with  the 
actual  sites  of  generation. 

d.  Generator's  telephone  number.  This 
would  be  the  number  of  a  person  who 
can  provide  information  about  the 
shipment  in  the  event  of  an  emergency', 
such  as  when  a  transporter  cannot 
deliver  the  PCB  waste  to  the  designated 
disposer  or  commercial  storer. 

e.  Transporter  *7.-  Company  name 
and  EPA  JD  number.  The  name  and  US. 
EPA  12  digit  identification  number  of  the 
initial  transporter  of  the  waste  would  be 
entered. 

f.  Transporter  #2:  Company  name  and 
EPA  ID  number.  The  name  and  U.S.  EPA 
12  digit  identification  number  of  the 
second  transporter,  if  applicable,  would 
be  entered.  Space  for  additional 
intermediate  transporters  is  provided  on 
the  continuation  sheet  for  entr>'  in  the 
order  they  are  used. 

g.  Designated  facility  name,  site 
address,  and  U.S.  EPA  ID  number.  The 
generator  would  enter  the  name,  site 
address,  and  EPA  12  digit  identification 
number  uf  the  off-site  commercial 
storage  or  disposal  facility  which  the 
generator  has  designated  to  receive  its 
PCB  waste.  The  site  address  is 
necessary  to  inform  the  transporter 
where  the  shipment  must  be  delivered. 
The  designated  facility  should  always 
be  an  approved  facility  for  the  disposal 
of  PCBs,  or  an  off-site  commercial 
storage  facility  with  either  interim  or 
final  approval  under  §  "61.65(d). 
Ordinarily,  transfer  facilities  and  other 
temporar>'  storage  facilities  used  by 
transporters  for  storage  of  waste  during 
ordinary  transport  would  not  be  listed 
here  as  designated  facilities,  unless  the 
PCB  waste  will  remain  in  storage  at 
such  a  site  for  greater  than  ten  days. 
Ukewi.se.  an  end  user's  own  storage 
facility  would  not  ordinarily  be  listed 
here  as  the  designated  facihty,  unless 


the  laws  of  a  State  or  local  government 
require  manifests  for  shipments  between 
the  generator's  own  facilities. 

h.  Containernumber  and  type.  The 
generator  would  indicate  both  the 
number  of  containers,  and.  using  the 
instructions  in  Table  1  of  the  form 
instructions,  the  type  of  containers  for 
each  shipment. 

i.  VS.  DOT  Descripvon  {Including: 
Proper  shipping  name,  hazard  class,  and 
ID  number).  The  generator  would 
complete  this  section  consistent  %vith 
DOT'S  regulations  at  49  CFR  172201. 
The  generator  would  enter  the  assigned 
DOT  identification  number,  which 
consists  of  a  four-digit  number  preceded 
by  the  United  Nations  (UN)  designation 
for  PCBs.  The  generator  would  also 
enter  here  the  total  quantity  and  unit  of 
measure  (volume  or  weight)  of  the 
shipment.  This  measurement  would  be 
gross  weight  when  the  waste  container 
is  to  be  discarded  {e.g.  a  drum 
containing  waste),  and  net  weight  when 
It  is  not  discarded  (e.g..  bulk  shipments 
by  tank  truck).  The  quantity  description 
would  not  include  fractions. 

j.  Special  handling  instructions  and 
additional  information — date  of  removal 
from  service.  This  section  would  be 
used  by  the  generator  for  several 
purposes.  For  example.  ICC  Bill  of 
Lading  information,  placarding  and 
marking  information  required  by  EPA  or 
DOT.  or  emergency  response  telephone 
numbers  may  be  included  on  this  space. 
However,  the  primary  purpose  of  this 
space  for  the  purpose  of  this  proposed 
rule  is  to  record  the  date  of  removal 
from  service  for  the  PCBs  and  PCB  Items 
contained  in  the  waste  shipment.  If  this 
space  is  not  adequate  for  entering  all  the 
relevant  dates,  Ihe  generator  would 
attach  a  typewritten  continuation  sheet 
to  the  manifest.  The  continuation  sheet 
would  list  the  PCBs  and  PCB  llrms 
contained  in  the  shipment  and  their 
dates  of  removal  from  service. 

k.  Generator  certification.  The 
generator  would  be  required  to  read, 
sign,  and  date  the  certification 
statement  af  the  initiation  of  each  waste 
shipment  To  the  extent  that  the  form 
requires  a  generator  of  PCB  waste  to 
certify  to  waste  minimization  efforts,  the 
requirement  would  be  satisfied  as  long 
as  the  generator  has  not  irtcreased  the 
volume  of  waste  by  any  act  that 
contravenes  the  dilution  prohibition  of 
the  PCB  disposal  regulations. 
Generators  who  are  "excluded 
manufacturing  processes"  or  "recycled 
PCB  processes"  could  certify  as  long  as 
they  are  in  compliance  with  the  PCB 
release  restrictions  set  forth  for  these 
processes  at  40  CFR  761.3. 

I.  Acknowledgment  of  acceptance  by 
transporter.  A  transporter  would  be 


required  to  acknowledge  on  the  manifest 
the  acceptance  of  the  waste  shipment  by 
signing  the  manifest  and  recording  the 
dale  of  acceptance. 

m.  Discrepancy  indication  space.  The 
Discrepancy  Indication  Space  would  be 
used  for  recording  significant 
discrepancies,  as  defined  below, 
between  the  PCB  waste  described  on 
the  manifest  and  the  PCB  waste  actually 
received  by  the  designated  PCB  storage 
or  disposal  facility. 

n.  Acknowledgment  of  acceptance  by 
designated  facilities.  The  owner  or 
operator  of  the  designated  commercial 
storage  or  disposal  facility  would  be 
required  to  acknowledge  here  the 
acceptance  of  the  waste  shipment  by 
signing  the  manifest  and  recording  the 
date  of  acceptance. 

o.  Optional  information  required  by 
Stales.  In  addition,  the  Uniform 
Manifest  form  includes  optional 
information  spaces  to  meet  the  basic 
information  requirements  which  States 
have  the  option  of  imposing.  The 
optional  State  information  items  appear 
at  the  upper  right  portion  of  the  manifest 
form,  and  they  are  shaded  and  headed 
by  letters  (rather  than  numbers)  to  set 
them  aparL 

5.  Copies  of  the  Form 

EPA  will  not  print  copies  or  sets  of  the 
manifest  form  for  public  use.  Generators 
and  others  needing  copies  of  the  form 
should  first  contact  their  Slate  office  to 
determine  if  their  Slate  has  printed 
copies  available.  If  forms  are  not 
available  from  the  State,  camera-ready 
copies  of  the  form  for  printing  purposes 
can  be  obtained  from  the  State,  or  the 
EPA  Regional  Office,  or  EPA 
Headquarters. 

6.  Use  of  the  Manifeist 

The  manifest  under  RCRA  consists  of 
at  least  the  number  of  copies  which  will 
provide  the  generator,  each  transporter. 
and  the  owner  or  operator  of  the 
designated  storage  or  disposal  facility 
with  one  copy  each  for  their  records, 
and  another  copy  to  be  returned  to  the 
generator.  EPA  proposes  that  manifests 
for  PCB  wastes  under  TSCA  would  also 
include  sufficient  copies  for  the 
generator,  the  initial  transporier.  each 
intermediate  transporter,  the  designated 
commercial  storage  or  disposal  facility, 
and  another  copy  to  be  returned  to  the 
generator  by  the  designated  facility. 

In  addition,  this  proposat  would 
require  that  generators  of  PCB  waste 
prepare  one  additional  copy  of  the 
manifest.  The  generator  would  send  this 
additional  copy  directly  to  the 
designated  facility  by  Registered  Mail. 
Return  Receipt  Requested,  immediately 
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after  ihe  consignmenl  of  the  waste  to  tbe 
sniUal  transporter.  This  advance 
manifest  copy  would  be  sent  to  the 
desisnated  facilily  independently  of  the 
delivery  of  the  waste.  Under  this 
proposal,  the  generator's  obligation  to 
send  an  advance  copy  of  the  manifest  to 
!he  designated  facility  would  be  a  non- 
delegable obligation  which  only  the 
generalor  of  PCB  waste  may  perform. 

EPA  IS  proposing  this  addilional  copy 
requirement  on  generators  as  a  means  of 
ensuring  further  the  integrity  of  the 
manifest  system.  As  previously 
indicated,  the  CAO  report  on  detection 
of  illegal  hazardous  waste  dispose! 
activities  highlighted  several  instances 
!n  which  transporters  had  forged  the 
desicnated  facility's  copy  of  the 
manifest  and  refumerf  it  to  the 
aeneraror  The  return  of  the  forged  copy 
signified  to  the  generator  that  the  waste 
had  arrived  at  the  designated  facility, 
when  in  fact,  the  transporter  had 
dumped  the  waste  or  otherwise  handled 
It  improperly.  The  transporter  profited 
uy  retaining  both  the  shipping  fee  and 
Ihe  disposal  fee.  rather  than  passing  the 
disposal  fee  on  to  the  designated 
disposal  fdciirty. 

The  submission  of  an  advance  copy  of 
the  manifest  directly  to  the  designated 
facility  may  deter  transporters  or 
brokers  from  acting  improperly  with 
respect  to  the  waste.  Disposers  and 
commercial  storers  would  be  alerted  lo 
expect  the  delivery  of  the  waste,  and 
generators  would  oblam  a  preliminary 
ver.fir^iion  fthe  signed  Return  ReceiptI 
nf  the  disposal  arrangements  from  the 
designated  facility  that  is  independent 
of  the  transporter  8  efforts.  EPA  requests 
comment  on  the  appropriateneM  and 
feasibility  of  this  additional  venfication 
requirement 

Otherwise,  the  manifest  system 
pruposed  here  for  PCB  wastes  parallels 
'he  operiition  of  the  manifest  under  the 
RCRA  tracking  system  for  hazardous 
waste.  The  generator  would  sign  the 
manifest  certification  by  hand,  and 
obtain  the  handwritten  signature  of  the 
initial  transporter  (who  would  have  an 
EPA  ID  Number)  and  the  dale  of 
acceptance  on  aU  copies  of  the  manifest 
The  generalor  would  retain  a  copy  of  the 
manifest  for  it*  records,  and  give  the 
remaining  copies  of  the  manifest  to  the 
initial  transporter.  The  generator  also 
would  send  by  registered  maiL  return 
receipt  requested,  one  advance  copy  of 
the  manifest  to  the  designated 
commercial  storage  or  disposal  facility 

The  transporter  then  would  carry  the 
manifest  with  the  waste  to  the 
designated  fauUty.  If  delivery  to  the 
designated  faality  is  not  possible,  the 
transporter  would  contact  the  generalor 
for  further  Lrstructions,  which  would  be 


entered  m  the  space  provided  for 
addiUor\al  instructions-  If  inlemaediate 
transporters  are  involved,  an  additional 
copy  of  the  manifest  would  be  prepared 
by  Ihe  generator  for  each  addtUonal 
transporter  that  will  handle  the  waste. 
The  initial  transporter  would  deliver  the 
entire  quantity  of  waste  to  the 
designated  subsequent  transporter,  and 
he  would  obtain  the  subsequent 
transporter  s  signature  and  the  date  of 
delivery  on  the  manifest  A  copy  of  the 
manifest  would  be  retained  ai  a  record 
by  the  initial  transporter,  and  the 
remaining  copies  would  accompany  the 
waste.  The  subsequent  transporter 
would  deliver  the  entire  quantity  of 
waste  to  the  designated  storage  or 
disposal  Facility,  or  to  the  next 
transporter,  according  to  the  instructions 
on  the  manifest.  Unid  the  signature  of 
the  designated  facility  or  subsequent 
transporter  is  obtained,  the  waste  would 
be  considered  to  be  in  the  custody  of  the 
transporter  who  last  signed  the 
manifest. 

When  the  waste  is  finally  delivered  to 
the  designated  PCB  storage  or  disposal 
facility,  the  cwner  or  operator  of  the 
designated  facility  (or  his  agent)  would 
sign  and  date  each  copy  of  the  manifest 
to  certify  thai  the  PCB  waste  covered  by 
the  manifest  was  received  at  the  facility. 
In  addition,  the  designated  facility 
would  note  on  each  copy  of  the  manifest 
any  significant  discrepancies  between 
the  quantity  or  type  of  waste  identified 
on  the  manifest  and  the  quantity  or  type 
of  waste  received  at  its  facility.  For  bulk 
waste,  sigmficant  discrepancies  would 
be  variations  greater  than  10  percent  in 
weight,  and  for  batch  waste,  any 
variation  in  piece  count,  such  as  a 
discrepancy  on  one  drum  or  other  article 
m  a  tnickload.  Proposed  significant 
discrepancies  in  type  are  obvious 
differences  which  may  be  discovered  by 
inspection  or  analysis,  such  as  when  soil 
or  other  solids  are  substiiuttd  for 
liquids,  or  when  waste  greater  than  500 
ppm  is  substituted  for  waste  below  300 
ppm. 

The  designated  facility  would  keep 
one  copy  of  the  manifest  for  its  records. 
and  it  would  immediately  give  the 
transporter  at  least  one  copy  of  the 
signed  manifest  Withm  30  days  after 
the  delivery,  the  designated  faality 
would  send  a  copy  of  the  signed 
manifest  to  the  generalor  at  the  mailing 
address  indicated  on  the  ouinifest.  This 
transmission  of  the  signed  copy  of  the 
manifest  to  the  generator  would  signify 
Ihe  proper  completion  of  the  disposal 
delivery  transaction. 

Consistent  with  RCRA  requirements, 
for  shipments  of  PCB  wastes  within  the 
United  Stales  solely  by  water  (bulk 
shipments  only),  the  generator  would 


send  three  copies  of  the  manifest,  dated 
and  signed,  lo  the  owner  or  operator  of 
the  designated  PCB  facility.  Copies  of 
the  manifest  would  not  be  required  for 
each  transporter 

For  shipments  of  PCB  wastes  by  rati 
within  the  United  States  that  originate 
at  the  site  of  generation,  the  ftenerator 
wg|^d  send  at  least  three  copies  of  the 
m^fest.  dated  and  signed,  lo  the  next 
non  rail  transporter,  if  any,  oj  the 
designated  fadtitty,  if  transported  solely 
by  rail. 

The  manifest  requirements  for 
shipments  by  rail  or  wnter  are  intended 
to  parallel  ex:isting  RCRA  manifest 
requirements  for  these  industries.  The 
rail  and  water  transporters  were 
exempted  from  manifesting  under  RCR.\ 
to  avoid  confusion  and  duplication  of 
effort,  since  both  industries  have  their 
own  complex  tracking  syslems  that 
render  additional  tracking 
documenlalion  unnecessary. 

The  preparation  of  sufficient  copies  of 
the  manifest  would  be  ihe  responsibility 
of  the  generator  who  initiates  the  waste 
shipment.  All  copies  of  the  mamfesl 
supplied  by  the  generator  would  be 
required  to  be  legible;  rl  would  be  a 
violiitian  of  these  requirements  to  ship 
PCB  wastes  accompanied  by  a  manifest 
or  continuation  sheet  for  which  any 
copy  or  part  is  not  legible. 

These  proposed  TSCA  provisions  for 
manifesting  PCB  wastes  vary  slightly 
from  the  current  RCRA  manifest 
requirements.  Promulgation  of  final 
TSCA  manifest  requirements  should  in 
no  way  alter  the  existing  RCRA 
manifest  provisions. 

J  Recftdkeepmg  and  Reporting 

While  notification  and  manifesting 
requirements  form  the  core  of  the  waste 
tracking  system,  the  tracking  function  is 
aided  by  several  recordkeeping  and 
reporting  requirements.  T^e  Agency  is 
proposing  today  that  PCB  waste 
handlers  comply  with  recordkeeping 
and  reporting  requirements  which  are 
based  largely  upon  the  exjsling  TSCA 
and  RCRA  requirements. 

a.  Retfntion  of  manifests  as  records. 
The  originator  of  the  manifest 
(generator)  would  keep  its  copy  of  each 
manifest  until  it  receives  the  signed 
copy  from  the  designated  facility  that 
received  the  PCB  wastes.  This  signed 
copy  would  be  retained  as  a  record  for 
at  least  3  years  from  the  date  the  PCB 
wusles  were  accepted  by  the  irulial 
transporter  who  took  the  PCB  wastes 
off  site  from  the  generator.  If.  however. 
the  generalor  is  subiect  to  the 
S  761.'ld0(a)  annual  document 
requirement,  it  would  retain  its  signed 
copies  of  manifests  for  the  same  period 
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required  under  }  761.180(a)  for  its 
annual  document  records.  The  generator 
would  retain  its  mantfesl  records  at  the 
business  location  identified  for  records 
retention  on  its  manifests.  This  location 
would  also  be  the  site  where  the 
generator  keeps  its  )  761  180(a)  annua! 
documents,  since  the  preparation  of  the 
annual  documents  will  be  aided  to  a 
great  extent  by  manifest  information. 

Likewise,  the  transporter  would  keep 
among  its  records  a  copy  of  the  manifest 
signed  by  the  generator  and  either  the 
next  transporter,  if  applicable,  or  the 
commercial  PCB  storage  or  disposal 
facility  that  is  designated  for  the 
delivery  of  the  waste.  The  transporter 
would  retain  this  copy  among  its  records 
for  at  least  3  years  from  the  date  that  the 
PCB  wastes  were  accepted  by  the  initial 
transporter. 

The  owner  or  operator  of  the 
designated  commerdal  storage  or 
disposal  facility  would  likewise  retain  at 
its  facility  copies  of  its  manifests.  The 
manifest  copies  would  be  retained  for 
the  same  periods  as  required  under 
J  761.180(b)  for  the  facility's  annual 
document  records.  These  records  would 
be  retained  at  the  same  location  where 
the  facility  maintains  its  annual 
documents.  In  this  notice.  EPA  solicits 
comments  as  to  whether  the  5-year 
record  retention  reqtiirement  for 
5  7ei.l80(a)  and  %  761.l80(bl  should  be 
changed  to  a  3-year  recordkeeping 
requirement,  which  would  conform  with 
Paperwork  Reduction  Act  guidelines. 

in  addition,  the  Agency  is  proposing 
that  the  periods  of  retention  for 
manifests  by  all  PCB  waste  handlers  be 
automatically  extended  dunng  the 
course  of  any  unresoK'ed  enforcement 
action  regarding  the  regulated  acbvtty. 

b.  Exception  reporting.  Following  the 
RCRA  model,  todays  proposal  would 
require  Exception  Reporting  by  all 
generators  who  most  manifest  their  PCB 
waste.  Any  time  a  generator  does  not 
receive  a  copy  of  the  manifest  signed  by 
Ihe  authonzed  repreaentaUve  of  the 
designated  storage  or  disposal  facility 
within  35  days  of  the  date  the  waste  was 
accepted  by  the  initial  transporter,  the 
generator  would  be  required  to  contact 
the  transporter  and/or  the  owner  or 
operator  of  the  disposal  facility  to 
determine  the  status  of  the  F*CB  wastes. 
If  the  problem  is  not  reconciled  within 
45  days  from  the  date  the  waste  was 
accepted  by  the  initial  transporter,  the 
generator  would  file  an  Exception 
Report  with  Ihe  EPA  Regional 
Administralor  for  the  Region  in  which 
the  waste  generation  site  is  located.  Tlie 
Exception  Report  would  be  filed'if  the 
generator  has  not  received  withm  the 
prescribed  period  a  copy  of  the  manifest 
signed  by  the  authorized  representative 


of  the  designated  facility.  The  Exception 
Report  would  include: 

li)  A  legible  copy  of  the  manifest  for 
which  the  generator  does  not  have 
confirmation  of  delivery. 

Ill)  A  cover  letter  signed  by  the 
authorixed  representative  of  the 
generator  explaining  the  efforts  taken  lo 
locate  the  PCB  wastes  and  the  results  of 
those  e^orts. 

EPA  requests  comments  on  this 
proposal  lo  include  Exception  Reporting 
for  PCB  wastes.  In  particular,  the 
Agency  requests  coounents  on  whether 
there  should  be  further  tightening  of  the 
generator's  recordkeeping  requirements 
to  ensure  that  generators  do  in  fact 
perform  their  essential  oversight  role 
1  onceming  the  operation  of  the  manifest 
system.  The  February.  1965  GAO  Report 
on  problems  with  detecbon  of  illegal 
disposal  of  hazardous  waste  found  that 
there  had  been  very  few  Exception 
Reports  filed  by  generators  under 
RCRA.  The  GAO  concluded  that  the 
infrequency  with  which  Exception 
Reporting  has  occurred  is  due  largely  to 
non-compliance  by  generators  with  the 
requirement  lo  match  their  filed 
mamfest  copies  with  the  signed  copies 
they  later  receive  from  commercial 
storers  and  disposers.  The  Report  found 
that  some  generators  were  collecting 
both  copies  of  the  manifest,  but  not 
keeping  the  copies  in  the  same  file 
locations,  or  otherwise  physically 
matching  the  manifest  copies.  The  QhO 
Report  also  suggested  that  the  miniscule 
number  of  Exception  Reports  may  be 
attributed  to  a  reluctance  on  the  part  of 
generators  to  "turn  in"  the  low-bid 
transporters  who  haul  away  their  waste. 

In  this  notice.  EPA  solicits  comment 
as  to  whether  the  proposed 
recordkeeping  and  Exception  Reporting 
requirements  applicable  to  generators 
are  adequate  lo  ensure  that  the  manifest 
system  receives  the  attention  from 
generators  that  is  necessary  to  keep  the 
system  credible.  Should  EPA  substitute 
for  the  proposal  another  option,  such  as 
one  that  would  require  the  generators  to 
attach  the  signed  designated  facility 
copy  to  the  generator's  original  copy, 
and  retain  the  matched  copies  in  its  files 
for  3  years  as  proof  that  the  transaction 
was  indeed  verified?  Should  EPA 
require  some  other  record  that  would 
demonstrate  that  the  essentia!  manifest 
matching  role  has  in  fact  been 
performed  by  generators.  EPA  requests 
comment  on  the  proposed  option  and 
the  appropriateness  of  any  alternative 
approach  to  generalor  verification. 

c.  One-year  exception  reporting. 
Lidefinite  storage  of  waste  at  approved 
commercial  storage  facilititrs  is  not  an 
acceptable  form  of  PCB  waste 
management  Section  761.65(a)  of  the 


TSCA  storage  rules  for  PCB  wastes 
limits  the  storage  of  PCB  wastes  prior  to 
disposal  to  a  period  of  1  year.  Under  the 
Agency's  existing  comphancc 
monitoring  policies,  the  i-year  storage 
period  is  allocated  between  storage  at 
approved  di.sposal  facilities  and  storage 
prior  to  receipt  at  the  approved  disposal 
facility.  The  initial  generators  of  PCB 
waste  (i.e..  the  PCB  user,  owner,  or 
processor  who  first  removes  PCBs  or 
PCB  Items  from  service}  are  presumed  lo 
be  in  comphance  with  the  1-year  limit 
on  storage  if  they  can  show  that  the 
storage  period  prior  to  delivery  to  a         , 
disposal  facility  did  not  exceed  0 
months. 

EPA  is  proposing  today  an  additional 
tracking  device  that  will  facilitate  the 
.^gency'8  ability  to  track  compliance 
with  the  1-ycar  storage  restriction  for 
PCB  wastes. 

First,  generators  would  be  required  to 
record  the  dates  when  their  PCB«  or  PCB 
Items  were  removed  from  service  on  the 
manifests  that  accompany  their  PCB 
wastes  to  commeraal  storage  and 
disposal  facihlies.  The  dale  when  PCBs 
were  removed  from  service  is  an 
existing  record  reqmremenl  in  the 
§  761.180(a)  annual  document  for  such 
generators.  The  propKJSal  would  require 
that  Ihe  date  of  removal  from  service  for 
each  PCB  or  PCB  Item  contained  in  a 
waste  shipment  be  recorded  on  the 
section  of  the  manifest  reserved  for 
"Special  Handling  Instructions  and 
Additional  Informabon."  If  this  space  is 
not  adequate  for  entry  of  all  the  relevant 
dates,  the  generator  would  be  .-eq*jired 
to  attach  lo  the  mamfesl  a  rype%vrillen 
continuation  sheet  containing  this 
information.  This  information  would 
then  accompany  the  waste  until  il 
reaches  the  designated  facihty.  thereby 
providing  notice  to  waste  handlers  of 
the  time  by  which  lawful  disposal  must 
occur. 

When  manifested  PCB  waste  is 
received  by  commercial  slorers  of  PCB 
waste,  the  commercial  storer  would  note 
the  dates  of  removal  from  service  in  its 
S  761.180(b)  records.  At  such  time  as  the 
commercial  storer  mitiales  a  waste 
shipment  containing  the  PCBs  or  PCB 
Items  !o  another  storage  or  disposal 
facility,  it  would  prepare  a  manifest 
which  includes  the  dates  of  removal 
from  ser\'ice  for  the  affected  f*CBs  or 
PCB  Items  In  this  manner,  the  PCB 
waste  would  ultimately  arrive  at  an 
approved  disposal  facility  accompanied 
by  the  essential  information  on  removal 
from  service.  The  disposer  of  PCB  waste 
would  then  enter  the  date  of  removal 
from  service  for  each  PCB  or  PCB  Item 
among  its  5  761-lB0(b)  records,  which 
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also  require  the  recording  of  the  date  of 
disposal. 

This  proposal  would  require  the 
submission  of  One-year  Exception 
Reports  under  two  types  of 
circumstances.  First,  disposers  would 
submit  such  Exception  Reports  when 
they  receive  PCBs  or  PCB  Items  on  a 
date  more  than  9  months  after  their 
removdl  from  sen-ice.  as  indicated  on 
the  manifest  cover  or  conlmuation  sheet, 
and  because  of  other  disposal 
commitments,  the  disposer  cannot  (or 
has  not  been  able  to)  dispose  of  the 
affected  PCBs  or  PCB  Hems  within  1 
year  of  their  removal  from  service. 

Second,  generators  and  commercial 
storers  of  PCB  waste  who  transfer  PCBs 
or  PCB  Items  directly  to  disposers  would 
f:ie  One-year  Exception  Reports  under 
other  circumstances.  Such  a  Report 
would  be  submitted  when  the  generator 
or  commercial  storer  has  transferred 
PCBs  or  PCB  Items  to  a  disposer  prior  to 
the  expiration  of  9  months  from  their 
date  of  removal  from  service,  but  has 
not  received  a  Certificate  of  Disposal 
confirminH  the  disposal  of  the  affected 
PCBs  or  PCB  Items  within  13  months  of 
their  removal  from  service.  The  proposal 
specifies  a  13-month  period  in  this 
instance  out  of  recognition  that 
disposers  are  allowed  30  days  from  the 
date  of  disposal  to  forward  their 
Certificates  of  Disposal.  So,  generators 
or  commercial  storers  may  receive 
confirmation  of  proper  disposal  as  late 
as  1  year  and  30  days  after  the  date  the 
waste  Items  were  removed  from  service. 
Also,  such  an  Exception  Report  would 
be  required  when  a  Certificate  of 
Disposal  confirms  a  date  of  disposal  for 
PCBs  or  PCB  items  more  than  1  year 
from  their  removal  from  service. 

EPA  requests  comments  on  the 
requirement  to  submit  "One-year 
Exception  Reports"  in  the  manner 
proposed  here  Is  it  feasible  to  require 
the  dates  of  removal  from  service  to  be 
included  on  the  manifest  or  on  a 
separate  continuation  sheet  attached  to 
the  manifest?  Are  there  potential 
difficulties  associated  with  commercial 
storers  having  to  relay  dates  of  removal 
from  service  from  the  manifests  they 
receive  to  the  m.anifests  they  prepare  for 
the  waste  shipments  they  later  initiate? 
Are  there  alternatives  that  are  more 
feasible  than  the  proposed  option?  For 
example,  would  it  be  more  feasible  to  let 
the  return  copy  of  the  manifest  signed 
by  the  disposal  facility  serve  as  the 
Certificate  of  Disposal  Under  this 
option,  the  disposer  of  PCB  waste  would 
not  return  the  signed  copy  of  the 
manifest  to  ihe  generator  until  disposal 
of  the  waste  has  occurred,  and  the  date 
of  disposal  would  be  placed  on  the 


signed  manifest  copy  EPA  requests 
comments  on  the  relative  merits  and 
drawbacks  associated  with  the 
alternative  options. 

d.  Certifiratf^s  o^ Disposal.  EPA 
further  proposes  and  requests  comments 
on  a  requirement  that  disposal  facilities 
prepare  written  Certificates  of  Disposal. 
EP.-\  is  aware  that  many  disposal 
facilities  are  already  providing  such 
certificates  as  a  service  to  their  PCB 
disposal  clients.  Such  certificates 
provide  assurances  to  PCB  waste 
generators,  who  desire  the  certificates  to 
rebut  any  suggestions  that  they  have  not 
acted  properly  with  respect  to  their  PCB 
wastes.  Generators  of  PCB  wastes  do 
not  extinguish  totally  their  potential 
liability  for  PCB  disposal  violationH  by 
entering  into  contracts  with  disposers 
for  disposal  services.  However,  a 
document  containing  the  disposal 
facility's  certification  that  disposal  of 
specific  wastes  has  occurred  may  be 
relevant  in  establishing  the  good  faith  of 
the  generator's  conduct. 

This  proposal  would  make  the 
Certificate  of  Disposal  a  uniform  feature 
of  the  PCB  disposal  regulations.  In 
addition  to  specifying  the  content  of  a 
proper  Certificate,  this  proposal  would 
make  the  Certificate  of  Disposal  the 
final  step  in  the  PCB  waste  tracking 
system.  In  particular,  the  Certificate  of 
Disposal  would  be  returned  by  the 
disposal  facility  to  the  generators  or 
commercial  storers  responsible  for 
manifesting  the  waste  shipment  to  the 
disposer  While  the  disposer's  return 
copy  of  the  manifest  confirms  only  the 
fact  of  arrival  of  PCB  waste  at  a 
disposal  facility,  the  Certificate  of 
Disposal  would  confirm  the  fact  of 
disposal  itself.  Thus,  the  Certificate  of 
Disposal  would  be  the  final  element  in 
the  tracking  loop  to  ensure  that  disposal 
occurs  within  1  year  from  the  date  that 
PCBs  or  PCB  Items  are  removed  from 
service.  The  Certificate  of  Disposal 
would  be  the  basis  for  One-year 
Exception  Reporting  by  generators  and 
commercial  storers,  and  it  would  remain 
as  a  record  of  disposal  in  the  record 
collections  of  the  disposers  and  the 
facilities  that  receive  them. 

e.  Discrepancy  reporting.  Today's 
proposal  would  also  require  that  PCB 
commercial  storage  and  disposal 
facilities  that  receive  off-site  shipments 
of  PCB  waste  comply  with  a 
Discrepancy  Reporting  requirement. 
Manifest  discrepancies  are  differences 
between  the  quantity  or  type  of  PCB 
wastes  designated  on  the  manifest  and 
the  quantity  or  type  of  PCB  wastes  that 
a  designated  facility  actually  receives. 
These  discrepancies  were  described 
above  in  the  discussion  in  unit  IV.CB.  of 


this  preamble  dealing  with  Ihe  use  of  the 
manifest.  The  Agency  is  proposing  that, 
upon  the  discovery  of  a  significant 
discrepancy  by  a  designated  storage  or 
disposal  facility,  the  owner  or  operator 
of  the  designated  facility  would  attempt 
to  reconcile  the  discrepancy  with  the 
appropriate  parly  (e.g..  generator  or 
transporter).  If  the  discrepancy  is  not 
resolved  within  15  days  after  receiving 
Ihe  PCB  wastes,  the  owner  or  operator 
of  the  designated  facihty  would 
immediately  submit  to  the  Regional 
Administrator  in  the  Region  where  its 
facility  is  located  a  letter  describing  the 
discrepancy  and  attempts  to  reconcile  it. 
and  a  copy  of  the  manifest  at  issue. 

The  Agency  requests  comments  about 
the  appropriateness  of  the  Discrepancy 
Reporting  requirement  as  a  component 
of  the  PCB  waste  tracking  system. 

f.  Unmanifested  waste  reporting.  The 
Agency  is  also  proposing  to  incorporate 
into  this  rule  another  feature  of  the 
RCRA  tracking  system — the 
Umnanifesled  Waste  Report-  This 
proposal  would  require  a  report  from  the 
owner  or  operator  of  a  designated  PCB 
storage  or  disposal  facility  whenever  the 
designated  facility  receives  from  an  off- 
site  source  any  PCB  wastes  that  are 
subject  to  manifesting  requirements  but 
which  are  not  accompanied  by  the 
required  manifest.  This  proposal  would 
require  the  owner  or  operator  to  submit 
a  copy  of  the  report  to  the  Regional 
Administrator  withm  T5  days  after 
receiving  the  waste.  The  Unmanifested 
Waste  Report  would  include  the 
following  information: 

i.  The  EPA  identification  number. 
name,  and  address  of  the  designated 
facility. 

ii.  The  date  the  facility  received  the 
PCB  waste. 

iii.  The  EPA  identification  number. 
name,  and  address  of  the  generator, 
transporter  if  available. 

iv-  A  description  of  the  quantities  and 
types  of  PCB  waste  included  in  the 
unmanifested  shipment. 

v.  The  method  of  storage  or  disposal 
for  the  PCB  wastes. 

vi.  The  certification  signed  by  the 
owner  or  operator  of  Ihe  designated 
facility  or  his  authorized  representative. 

vii.  A  bnef  explanation  of  why  the 
PCB  wastes  were  unmanifested.  if 
known. 

EPA  emphasizes  that  the  preparation 
of  an  Unmanifested  Waste  Report 
should  not  be  a  frequent  event  for  these 
facilities,  since  this  proposed  regulation 
would  otherwise  prohibit  the  acceptance 
by  any  transporter,  off-site  commercial 
storer.  or  disposer  of  any  unmanifested 
PCB  waste  for  which  these  regulations 
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require  a  manifest  to  accompany  the 
waste. 

g.  Annua/  documents  and  reports.  The 
existing  PCB  refruJalions  impose  annual 
document  requirements  on  facilities  thai 
use  and  store  their  own  PCBs  or  PCB 
Items  (40CFR  761  leCKal)  and  on 
disposal  and  storage  facilities  [40  CFK 
761.180(b)).  The  users'  annual 
documents  provide  a  summary  for  each 
calendar  year  of  the  amounts  of  PCBs 
that  were  either  in  use  or  designated  for 
disposal,  as  well  as  information  about 
where  and  when  PCB  wastes  were 
shipped.  For  the  storage  and  disposal 
facilities,  the  annual  document 
constitutes  a  summary  of  the  types  and 
quantities  of  PCB  wastes  received 
during  the  previous  calendar  year,  the 
sources  of  the  waste,  and  the  dates  the 
wastes  were  received  and  either 
disposed  of  at  the  facility  or  transferred 
to  another  facility.  The  current 
regulaljons  requu^  each  facility  (o  have 
available  by  luly  1  of  each  year,  the 
annual  document  summarizing  the 
previous  calendar  year's  (|anuary  lo 
December)  PCB  activity  The  documents 
are  currently  retained  at  the  faahties. 
and  thus  are  only  available  to  EPA 
dunng  facihty  inspections. 

EPA  is  proposing  today  several 
amendments  to  the  annual  document 
requirements.  These  amendments  are 
mtended  to  facilitate  the  tracking  of  PCB 
wastes,  lo  foster  consistency  with  the 
RCRA  trackmg  system  for  hazardous 
wastes,  and  to  provide  EPA  with  up-to- 
date  informatiun  on  the  quantities  and 
types  of  PCBs  that  are  in  service  or  in 
commerce  for  disposal.  Significantly,  the 
proposal  would  require  thai  commercial 
storers  and  disposers  of  PCB  waste 
submit  copies  of  their  J  761,18<)(b) 
annual  documents  by  July  15  of  each 
year,  to  the  Regional  Administrator  in 
the  EPA  Region  where  the  facility  is 
located.  This  proposal  should  have  a 
minimal  impact  on  Ihe  reguldted 
facilities.  These  facilities  are  already 
required  to  prepare  and  retain  the 
documents  on-site,  and  the  only 
additional  cost  incurred  under  this 
proposal  would  be  the  cost  of  copying 
the  Report  and  maiiir\g  it  to  the  Agency. 
These  minimal  coats  are  greatly 
outweighed  by  the  value  of  the 
information  which  EPA  wtU  have 
available  each  year  and  cumulatively 
about  the  PCB  waste  universe. 

i.  Amendments  to  40  CFR  T67.1SO(al. 
The  existing  regulation  at  40  CFR 
761.180(3]  requires  records  and  annual 
documents  from  certam  facilities  which 
use  or  store  at  one  time  PCBs  and  PCB 
Items  in  amounts  exceeding  any  of  thfise 
thresholds:  (1)45  kilograms  |99,4 
pc>und.i)  of  PCBa  contained  in  PCB 


Containers:  |2I  one  or  more  PCB 
Transformers:  or  (31  50  or  more  PCB 
Large  High  or  Low  Voltage  Capacitors 
This  provision  applies  both  to  the  PCB 
user's  Bilea  of  use,  and  to  the  sites  where 
the  owner  or  user  of  PCBs  chooses  to 
store  its  PCBs  for  use  or  disposal.  The 
latter  type  of  storage  faality  could  be 
located  at  or  connguous  to  the  site  of 
use.  or  it  could  be  located  away  from  the 
site  of  use. 

The  §  761.180(3)  annual  document  is  a 
distinct  written  document  thai  must  be 
prepared  by  the  owner  or  operator  of  the 
facility  by  July  1  of  each  year,  and  it 
must  summarize  specific  information 
about  the  previous  calendar  year's  PCB 
use  and  PCB  waste  activity.  With  regard 
to  PCB  waste.  S  761.180<a)(l)  requires 
that  the  annual  document  include  the 
dates  when  PCBs  and  PCB  Items  are 
removed  from  service,  are  placed  into 
storage  for  disposal,  and  are  placed  into 
transport  for  disposal  The  quantities 
reported  are  required  to  be  broken  down 
by  weight  In  kilograms  of  PCBs  in  any 
PCB  Containers  or  PCB  Transformers,  as 
well  as  the  number  of  PCB  Transformers 
and  PCB  Large  High  or  Low  Voltage 
Capacitors- 

EPA  prtiposes  several  amendments  to 
40  CFR  761  latHa).  First,  the  annual 
document  would  be  required  to  clearly 
identify  the  facility  by  name,  owner, 
EPA  identification  number  and  address. 
The  owner  or  operator  of  multiple 
facilities  could  still  elect  to  keep  the 
annual  documents  for  all  of  its  facilities 
at  one  facility  which  it  designates  and 
identifies  at  each  facility.  The  owner  or 
operator  who  elects  to  maintain  all  of  its 
annual  documents  al  one  facility  is 
reminded  that  this  option  does  not  allow 
it  to  aggregate  all  of  ils  use  and  storage 
data  in  one  document;  a  distinct,  written 
annual  document  would  be  prepared 
and  maintained  for  each  distinct  facility. 
Also,  where  an  owner  or  operator  of 
multiple  facilities  designates  one 
location  for  the  retention  of  its  annual 
documents,  it  would  designate  Ihe  same 
location  identified  as  the  location  of  its 
manifest  records. 

Second,  S  761  laofa)  would  be 
amended  so  that  the  information 
required  in  the  document  includes  the 
EPA  identification  number,  name,  and 
address  of  each  PCB  disposal  facility 
and  commercial  storage  facility  lo  which 
PCB  waste  was  shipped  off-site  during 
the  year.  This  information  would  be 
supplied  for  each  PCB  or  PCB  Item 
identified  as  removed  from  service- 
Third,  the  proposed  amendments 
vvuuld  also  require  that  users  who 
generate  PCB  wasies  and  transfer  them 
directly  to  disposers  record  the  date  of 
disposal  for  each  PCB  or  PCB  Item,  as 


indicated  on  the  Certificate  of  Disposal 
returned  to  them  by  disposers  of  PCB 
waste.  These  generators  would  also 
keep  copies  of  the  Certificates  of 
Disposal  among  their  |  761  180(a} 
records  collections,  as  an  aid  to 
verifying  disposal  and  tracking 
violations  of  the  1-year  limit  on  storage 
of  PCB  wastes. 

Also,  the  annual  document  would 
include  the  name  and  EPA  identification 
number  of  each  transporter  used  during 
the  calendar  year  for  off  site  shipments 
of  PCBs  and  PCB  Items  to  disposal 
facilities  or  commercial  storage 
f.icilM)es. 

EPA  requests  comment  on  Ihe 
proposed  amendments  to  Ihe  annual 
document  requirements  for  the  users  of 
PCBs  that  generate  and/or  store  their 
PCB  wastes.  EP.A  requests  particular 
comments  on  the  appropriateness  of  the 
new  information  that  would  be  required 
to  be  included  m  the  annual  documents, 
and  the  incremental  burdens  associated 
with  the  proposed  amendments 

li.  Amendments  lo  40  CFH  76!-  ISOfb/ 
The  annual  document  requirement  of 
5  761.180(b]  applies  to  the  ovmers  and 
operators  of  storage  facilities  and 
approved  PCB  disposal  facilities  The 
proposal  would  retain  the  basic 
information  requirements  already 
specified  at  §  761  IflOfh)  for  PCB  wastes 
received  al  each  disposal  or  storage 
facility.  The  proposed  amendments 
would  require  several  additional  items 
of  information  lo  facilitate  Ihe  waste 
trucking  function,  and  would  rearrance 
the  information  requirements  into 
groupings  that  would  allow  one  to  morr 
easily  track  the  storage  and  disposal 
hislones  of  specific  PCBs  and  PCB  Items 
handled  as  waste  during  (he  calendar 
year. 

First,  the  annual  document  would  be 
required  to  clearly  identify  the  disposal 
or  storage  facility  by  EPA  identification 
number,  name,  owner,  and  address.  The 
calendar  year  covered  by  the  document 
would  also  be  identified. 

Second,  in  identifying  any  facility 
(generator  commercial  storer.  other 
disposer)  from  which  a  PCB  or  PCB  Item 
was  received  dunng  the  previous 
calendar  year,  the  facihty  would  be 
Identified  by  its  name,  owner,  and  EPA 
identific.ation  number 

Third,  where  §  761, 180(b)  currently 
requires  the  owner  or  operator  of  a 
facility  to  identify  any  PCBs  or  PCB 
Items  that  were  transferred  to  other 
storage  or  disposal  facilities,  the 
identification  of  (he  other  storage  or 
disposal  facilities  would  include  the 
facilities'  names,  addresses,  and  EPA 
tdenlification  numbers.  The  identity  of 
the  PC!3s  and  PCB  Items  transferred 
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would  be  clearly  slaled.  along  with  the 
ddtes  of  ihe  transfers. 

Fourth,  facilities  subject  to 
§  "6M80(bl  would  record  fur  each  PCB 
or  PCB  [tern  handled  as  waste  during  the 
calend^ar  year  the  dale  of  removal  from 
3er\'ice  as  indicated  on  the  manifest 
cover  or  continuation  sheet  that 
accompanied  the  waste  when  it  was 
delivered  to  the  facility  This  record 
entry  would  enable  commercial  storage 
facilities  to  reenter  this  important 
information  on  the  manifests  which  they 
prepare  when  the  affected  PCBs  or  PCB 
Items  are  later  transferred  to  another 
storage  or  disposal  facility.  Disposal 
fdcsUnes  would  likewise  enter  the  dates 
of  removal  from  service  among  their 
5  "6MB0(b)  records-  These  dates  of 
removal  from  service  could  then  be 
compared  with  the  dates  of  diaposal  to 
determine  compliance  with  the  1-year 
limit  on  storage  of  PCB  wastes.  These 
record  entries,  m  addition  to  the 
requirement  to  retain  copies  of 
Certificates  of  Disposal,  would  provide 
the  basis  for  the  submission  of  One-year 
Exception  Reports  by  commercial 
storers  and  disposers  of  PCB  wastes, 

The  proposed  amendments  to 
§  761.160  are  intended  to  clear  up  some 
of  the  ambiguity  in  the  structure  of  the 
existing  annual  document  requirements 
that  apply  to  storage  facilities.  The 
existing  regulation  imposes  an  annual 
document  requirement  at  5  761.iaO(a)  on 
PCB  users,  who  are  required  to  record 
informaiion  on  both  PCB  use  and 
storage  at  their  facilities.  Section 
761.180(b).  however,  requires  a  distinct 
annual  document  to  be  prepared  by 
storage  and  disposal  facilities.  Clearly, 
one  annual  document  should  suffice  to 
summarize  the  PCB  waste  activities  of 
the  PCB  users  who  store  their  PCBs  at 
their  own  facilities  for  disposal. 
However,  the  existing  regulation  is  not 
clear  in  specifying  which  types  of 
storage  facilities  are  subject  to 
S  76l.l80{a),  and  which  storage  facilities 
are  covered  under  {  761.ia0{b). 

This  proposal  would  clarify  the  scope 
of  the  annual  document  requirements  by 
limiting  the  coverage  of  (  76l.iaoib)  to 
disposal  facilities  and  commercial 
storage  facilities.  The  amendment 
proposed  here  would  codify  the 
distinction  between  the  PCJB  user's 
storage  facilites  (which  are  "generators 
of  PCB  waste")  and  commercial  storage 
facilities  that  store  PCB  wastes  owned 
by  others.  The  user's  storage  sites  would 
be  subject  only  to  $  761.iaO(a).  whether 
the  user  chooses  to  store  at  or 
contiguous  to  the  site  of  use.  or,  at  one 
of  Its  storage  facilities  located  off-site 
from  the  site  of  use.  The  commercial 
storage  facilities  ("Coirnnercial  storers 


of  PCB  waste")  would  be  subject  to  the 
5  761 180(b}  annual  document 
requirements  Examples  of  the 
commercial  storage  facilities  are  storage 
facilities  owned  or  operated  by 
disposers,  transporters,  waste  brokers, 
and  electrical  equipment  service 
companies  that  dram  PCBs  from 
equipment  which  others  own. 

The  annual  document  required  of 
commercial  storage  and  disposal 
facilities  under  §  761  180|b)  would  be  a 
distinct  written  document  which 
summarizes  the  facilities'  PCB  waste 
activities  during  the  previous  calendar 
year  (January  to  December).  The 
document  would  be  prepared  by  July  1 
of  each  year,  and  under  this  proposal, 
storage  and  disposal  facilities  would  be 
required  to  submit  a  copy  of  their  annua) 
documents  to  the  Regional 
Administrator  by  no  later  than  luly  15  of 
each  year  The  obligation  to  submit 
annual  documents  would  continue  until 
the  submission  of  the  annual  document 
for  the  calendar  year  during  which  the 
faciUty  ceases  PCB  storage  or  disposal 
operations. 

Because  some  data  contained  in  these 
annual  documents  may  qualify  as  TSCA 
CBl.  this  proposal  would  require  that 
submitters  follow  the  procedures  set 
forth  at  40  CFR  704.7  for  asserting  CBl 
claims  with  respect  lo  their  annual 
documents.  Significantly,  these 
procedures  would  require  the 
submission  of  a  complete  copy  (for 
internal  use)  indicating  those  parts 
claimed  to  be  CBl.  and  a  second  copy 
from  which  any  material  alleged  lo  be 
CBl  has  been  deleted. 

EPA  requests  comments  on  the 
proposed  amendments  to  the 
S  761.180(b)  annual  dociunent 
requirements,  and  the  proposal  to 
require  their  submission  to  the  Regional 
Administrators.  Where  the  proposed 
requirement  to  submit  annual 
documents  is  concerned,  the  Agency 
requests  comment  on  the  ments  of  a 
mandatory,  automatic  submission 
requirement  versus  an  option  under 
which  annual  documents  would  be 
submitted  to  EPA  upon  request. 

D.  Approvals  for  Commercial  Storers  of 
PCB  Wastes 

1.  Background 

The  existing  PCB  storage  and  disposal 
regulations  do  not  contain  any 
permitting  or  approval  authonty  for 
commercial  PCB  storage  facilities.  This 
situation  has  been  the  subject  of 
Congressional  criticism,  particularly  as 
It  relates  to  the  brokers  and  other 
intermediate  handlers  of  PCB  wastes 
who  engage  in  off-site,  commercial 
storage  of  PCB  waste  pnor  to  the 


delivery  of  the  waste  to  approved 
disposal  facilities.  Also,  in  the  case  of 
the  storage  areas  associated  with 
approved  PCB  disposal  facilities,  there 
are  not  in  place  specific  approval 
conditions  and  closure  plans  relating  to 
their  commerciai  storage  operations. 

While  the  commercial  storers  of  PCB 
wastes  are  subject  to  the  storage  facility 
requirements  of  40  CFR  761.65.  they  are 
not  subject  to  the  additional  oversight 
that  is  passible  through  an  approval 
process,  which  would  enable  the 
Agency  lo  both  pass  on  the 
quahfications  of  the  facility's  principals, 
and  impose  appropriate  facility 
standards  in  the  facility's  conditions  of 
approval.  Particularly,  there  is  no 
practical  means  by  which  EPA  may 
grant  or  withhold  autliority  to  conduct 
commercial  storage  operations  on  the 
basis  of  a  facility  s  ability  lo  property 
close  its  commercial  PCB  storage  sites, 
or  to  ensure  that  adequate  funds  will  be 
available  to  meet  the  anticipated  closure 
costs.  Likewise,  the  ability  of  such 
facihties  to  operate  outside  of  a 
permitting  process  eliminates  the  permit 
revocation  and  suspension  sanctions 
which  may  operate  as  deterrents  to 
regulatory  and  permit  violations  Under 
these  circumstances,  facilities  which  fail 
can  and  have  become  the  subject  of 
remedial  actions  that  require  the 
expenditure  of  public  fimds.  rather  than 
the  funds  of  those  responsible  for 
establishing  and  operating  the  facilities. 
EPA  can  no  longer  countenance  these 
circumstances. 

The  August  13. 1986  heanngs  before 
the  Subcommittee  on  Environment. 
Energy,  and  Natural  Resources 
highlighted  the  shortcomings  in  EPA's 
ability  to  oversee  effectively  the 
activities  of  the  commercial  storers  of 
PCB  waste  under  the  existing 
regulations.  These  proceedings 
culminated  with  the  enactment  by  the 
House  of  Representatives  of  a  bill  that 
would  require  an  approval  process  for 
intermediate  handlers  of  PCB  wastes, 
and  compliance  by  each  approved 
facility  with  Tinancial  assurance 
requirements  that  currently  apply  only 
lo  RCRA  hazardous  waste  treatment, 
storage,  and  disposal  facilities. 

This  proposal  incorporates  an 
approval  mechanism  for  commercial 
storers  that  would  enable  the  Agency  to 
evaluate  the  qualiHcations  and  financial 
responsibility  of  those  entities  who 
engage  in  the  commercial  storage  of  PCB 
wastes.  On  the  effective  date  of  Ihe  final 
rule,  the  existing  "commercial  storers  of 
PCB  wastes"  would  be  deemed  to  have 
interim  approvals  to  conduct  storage 
activities.  The  interim  authorization 
would  expire  160  days  after  the  rule's 
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effective  date,  unless  the  owner  or 
operator  of  the  commercial  storage 
facility  has  applied  for  a  final  approval 
prior  lo  the  expiration  of  the  IBO-day 
period.  For  a  facility  that  files  a  timely 
application,  the  period  of  interim 
approval  would  be  extended  until  such 
time  as  EPA  determines  lo  grant  or  deny 
the  application  for  final  approval. 

The  commercial  storer  who  applies  for 
final  approval  would  be  required  to 
demonstrate  lo  the  Regional 
Administrator  that  it  is  qualified  to 
operate  a  storage  facility  in  accordance 
with  the  PCB  storage  requirements  of 
S  761.65.  In  passing  upon  an  applicant's 
qualifications,  the  relevant 
considerations  would  include  not  only 
the  technical  qualifications  of  the 
principals,  but  also  the  previous 
experience  (including  any  enforcement 
history)  of  the  principals  in  connection 
with  any  PCB  waste  handling  or 
hazardous  waste  activity.  Also. 
S  761.65(d)  would  require  that  a 
commercial  storer  of  PCB  waste  prepare 
an  acceptable  closure  plan  for  its 
storage  facUity,  and  thai  it  demonstrate 
the  financial  resources  necessary  lo 
close  thefBcility  in  accordance  with  its 
closure  plan.  The  content  of  closure 
plans  and  the  necessary  demonstration 
of  financial  responsibility  are  set  out  in 
proposed  paragraphs  (e).  (f),  and  (g)  of 
§  761.65. 

2.  Closure  Plans 

Closure  refers  to  the  period  in  a 
facility's  existence  that  begins  when 
wastes  are  no  longer  accepted  for 
storage,  and  during  which  the  owners  or 
operators  of  the  storage  facility  are 
required  to  remove  all  PCB  waste  from 
the  faciti't]^  and  decontaminate  their 
equipment,  structures,  and  property. 
Under  this  proposal,  facility  owners  or 
operators  would  be  required  lo  prepare 
detailed  closure  plans  that  identify  the 
steps  necessary  to  bnng  about  final 
closure.  The  closure  plan  will  be  an 
essential  condition  of  approval  for  those 
facilities  that  apply  for  and  receive  a 
final  storage  approval.  These  closure 
plans  would  identify  in  detail  the  means 
the  facility  will  use  to  close  in  a  mamier 
that  will  eliminate  or  minimize  the  post- 
closure  escape  of  PCBs  to  the 
environment. 

The  preparation  of  a  detailed  closure 
plan  IS  necessary  to  ensure  that  owners 
and  operators  analyze  their  future 
closure  responsibilities  and  bring  their 
present  operating  practices  into  line 
with  those  responsibilities.  Further,  a 
detailed  closure  plan  is  essential  lo 
ensure  accurate  cost  estimates  and 
adequate  financial  assurance. 
Expenence  with  closure  plans  under 
RCRA  has  instructed  the  Agency  that 


poorly  detailed  plans  have  been 
accompanied  by  inadequate  cost 
estimates.  Thus,  acceptable  closure 
plans  would  be  required  to  contain 
sufficient  detail  so  that  a  third  party 
could  conduct  closure  in  accordance 
with  the  plan  in  the  event  the  owner  or 
operator  fails  to  do  so. 

The  closure  plan  contents  specified  in 
this  proposal  are  derived  from  the 
RCRA  experience  and  regulations.  The 
RCRA  closure  plan  standards  were  first 
published  on  |;muary  12.  1981  ( 16  FR 
2851).  and  amended  in  regulations 
i.ssued  by  EPA  and  published  in  the 
Federal  Register  on  May  2. 1966  (51  FR 
16422).  The  1986  amendments  were  a 
response  lo  htigation  and  several  years 
experience  under  the  existing  Subpart  G 
closure  standards  of  40  CFR  Parts  284 
and  265.  The  purpose  of  the  1986 
amendments  was  to  clarif>'  the  required 
content  of  closure  plans  for  RCRA 
facilities.  EPA  believes  that  the  revised 
RCRA  closure  plan  standards  are  an 
appropriate  framework  for  the  closure 
plan  standards  that  this  proposal  would 
require  as  part  of  the  TSCA  approval 
process  for  commercial  storers  of  PCB 
wastes. 

The  core  requirements  of  acceptable 
closure  plans  are  specified  in 
§  76l,65(ej(1)  The  closure  plan  would 
describe  with  particularity  the  means  by 
which  the  PCB  storage  areas  of  the 
facility  will  be  closed  in  a  manner  that 
eliminates  the  potential  for  post-closure 
releases  of  PCBs  to  the  environment 
which  would  present  unreasonable 
risks.  This  threshold  requirement  is 
essentially  the  performance  standard 
that  governs  all  closure  operations. 
Closure  may  occur  with  respect  to  the 
entire  facility  or  with  respect  to  distinct 
storage  areas  contained  in  the  facility 
Where  distinct  storage  areas  are  closed. 
but  not  an  entire  storage  facility,  the 
closure  is  referred  to  as  partial  closure. 

Second,  the  extent  of  protected  PCB 
storage  aclivities  duripg  the  facility's 
active  life  would  be  identified.  The 
active  life  of  a  facility  would  extend 
until  the  time  when  the  completion  of 
closure  is  certified  to  the  Regional 
Administrator  under  §  76l.65(eS(7) 

For  each  PCB  storage  area,  and  the 
facility  overall,  the  owner  or  operator 
would  identify  the  extent  of  PCB  slorage 
that  will  occur  relative  lo  other  wastes, 
and  the  maximum  projected  inventorj'  of 
PCB  wastes  that  will  ever  be  handled  at 
one  time.  This  information  is  essential. 
because  it  bears  upon  the  facility  being 
able  to  demonstrate  that  it  in  fact  has 
the  capacity  to  store  PCB  wastes  in 
accordance  with  the  §  "6165  storage 
requirements.  FuHhpr  the  maximum 
projected  inventorj'  of  PCB  wastes  forms 


the  basis  for  designating  a  maximum 
rated  storage  capacity  for  the  faciliiy. 
and  for  estimating  the  costs  of  closure. 
Financial  assurance  wpuld  be 
demonstrated  in  an  amount  sufficient  to 
close  the  facility  when  closure  costs 
would  be  at  a  maximum,  and  that 
eventually  would  usually  correspond  to 
the  maximum  allowed  inventory  of 
stored  PCB  waste. 

Third,  the  facility  owner  or  operator 
would  identify  in  detail  the  methods  and 
arrangements  that  will  be  used  during 
closure  for  actually  removing  PCB  waste 
from  the  facility,  and  providing  for  its 
transportation  off-site  to  other 
commercial  slorage  or  disposal 
facilities.  The  commercial  storer  of  PCB 
waste  that  removes  PCBs  in  accordance 
With  its  closure  plan  would  then  be  a 
generator  of  PCB  waste. 
<#'ourth.  the  closure  plan  would 
identify  with  particularity  the  steps  that 
the  owner  or  operator  will  follow  during 
closure  lo  remove  PCB  residues 
presenting  unrpdsonable  risks  from  the 
facility's  equipment  and  structures,  as 
well  as  lo  remove  residual  PCBs,  if  any, 
from  the  soil  surrounding  the  facility. 
Unlike  RCRA  closure  plans,  where 
decontamination  goals  and  sampling 
methods  are  to  be  developed  as 
elements  of  thCjClosure  plan,  the 
commercial  storer  of  PCB  waste  under 
TSCA  would  identify  the  steps  needed 
(cleanup  methods,  cleanup  goals, 
sampling  methods)  to  accomplish 
compliance  with  the  nsk-hased. 
natitmwide  PCB  Spills  Cleanup  Policy, 
which  EPA  issued  for  publication  in  Ihe 
Federal  Register  of  April  2. 1987  (52  FR 
10660).  This  description  would  include 
any  other  activities,  e.g..  ground-wator 
^^oniloring.  run-on  and  run-off  control, 
facility  security,  that  will  be  necessary 
during  closure  to  ensure  compliance 
with  the  closure  performance  standard. 

In  addition,  for  each  5  761,65[b)  PCB 
Fiorage  area  at  a  commercial  storage 
facility,  the  closure  plan  would  include  a 
schedule  for  closure  that  identifies  the 
total  lime  required  to  complete  closure, 
and  Lhe  time  required  for  the  various 
intervening  activities  entailed  by  final 
closure.  If  a  closure  trust  fund  is 
selected  by  the  facility  as  its  financial 
assurance  mechanism,  the  closure  plan 
would  identify  the  expected  year  that 
final  closure  will  occur.  This 
requirement  would  bear  upon  the 
calculating  of  the  "pay-in"  period  for 
funding  the  trust,  since  trust  funds 
would  be  funded  in  annual  installments 
paid  into  the  trust  each  year  until  the 
year  of  closure. 

Finally,  the  proposal  includes 
provisions  specifying  the  criteria  and 
procedures  for  modifying  a  facdity's 
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closure  plan,  which  action  may  be 
initiated  by  either  the  facility  owner  or 
operator,  or.  the  Regional  Administrator 
when  cause  exists  to  believe  that 
changed  circumstances  will  afTect  the 
closure  plan,  the  time  for  closure,  or  the 
closure  costs.  The  changed 
circumstances  that  would  justify  a 
closure  plan  modification  are  discribed 
at  40  CFR  761,65(e)  (3)  and  (4). 

The  proposal  also  includes  a 
timetable  for  when  certain  closure 
events  must  occur  and  when  required 
notices  must  be  given.  Generally,  the 
commencement  of  closure  would  be 
preceded  by  written  notice  to  the 
Regional  Administrator  at  least  60  days 
pnor  to  the  date  when  final  closure  is 
expected  to  begin.  The  dale  when 
closure  is  expected  to  begin  would 
ordinarily  be  no  later  than  30  days  after 
the  receipt  of  the  test  shipment  of  PCB 
waste  for  storage  at  the  facility.  This 
date  could  be  extended  for  good  cause. 

The  timetable  in  S  761.e5{e)(5)  would 
require  that  all  PCB  wastes  that  were  in 
commercial  storage  at  the  facility  be 
removed  in  accordance  with  the  closure 
plan  within  90  days  of  the  receipt  of  the 
last  quantities  of  PCB  waste.  All  closure 
activities  would  be  completed  within 
180  days,  and  the  facilities  would  certify 
the  compMtOB  of  closure  (or  partial 
closure)  in  a  written  notice  to  the 
Regional  Admmifftrator  within  60  days 
of  the  date  that  closure  is  completed. 
The  certification  that  closure  has  been 
completed  in  accordance  with  the 
closure  plan  would  be  signed  by  an 
independent  professional  engineer,  as 
well  as  the  facility's  owner  or  operator. 
The  deadlines  in  |  761.e5(ci(5)  would  be 
extended  by  the  Regional  Administrator 
for  reasonable  periods  where  good 
cause  for  the  delay  is  shown. 

3.  Fmancial  Assurance  of  Closure 

The  pniposal  includes  at  i  761.6S(f]  a 
procedure  for  preparing  a  written 
estimate  of  the  cost  m  current  dollars  of 
closing  the  PCB  storage  eu^as  of  the 
facihty  in  accordance  with  the  closure 
plan.  The  current  closure  cost  estimate 
which  would  be  kept  at  the  facility  is  the 
closure  cost  estimate  adjusted  annually 
for  the  effects  of  inflation  and  any 
approved  modifications  to  the  closure 
plan.  The  closure  cost  estimate  would 
assume  that  closure  occurs  durmg  that 
point  in  time  when  the  closure  costs 
would  be  most  expensive,  and  it  would 
assume  closure  by  a  third  party  not 
related  to  the  commercial  storer,  using 
current  market  coats  for  disposal, 
storage,  and  decontamination. 

The  proposal  would  require  that  the 
commercial  storers  of  PCS  waste 
demonstrate  Rnancial  responsibility  for 
closure  by  passing  specific  financial 


tests  or  by  acquiring  specific  financial 
instruments  that  will  make  available 
adequate  funds  to  meet  the  closure  cost 
estimates.  The  proposal  would  allow 
owners  or  operators  to  choose  from  a 
number  of  mechanisms,  including  trust 
funds,  surety  bond^.  letters  of  credit, 
corporate  guarantees,  insurance 
policies,  as  well  as  the  financial  test. 
The  Agency  believes  that  there  is  ample 
justification  for  imposing  these 
requirements,  based  upon  the  several 
instances  in  which  facilities  that  have 
gone  out  of  business  or  that  have  been 
forced  to  close  have  been  found  not  to 
have  sufficient  resources  at  the  time  of 
closure  to  provide  for  adequate  cleanup. 
If  the  expenditure  of  public  resources  is 
10  be  avoided,  it  is  incumbent  that 
owners  and  opertors  of  approved 
facilities  make  provision  for  closure 
funds  during  the  active  life  of  their 
facilities. 

In  this  notice.  EPA  is  proposing  thai 
closure  plans  and  financial  assurance 
requirements  be  established  for  all 
commercial  PCB  storage  facilities  and 
storage  facilities  of  permitted  PCB 
disposers.  This  provision  assures  the 
public  that  cleanup  can  be  achieved 
after  closure  of  the  facility.  EPA  solicits 
comments  on  whether  closure  plans  and 
financial  assurance  requirements  are 
necessary,  particularly  since  the 
manifest  system  included  in  this 
regulation  will  provide  a  means  to  track 
the  generation  and  transfer  of  PCBa 
(including  the  length  of  time  held  in 
storage)  and  may  provide  an  incentive 
for  generators  to  ensure  the  proper  and 
timely  disposal  of  PCBs.  Generators 
should  recognize  this  incentive,  smce 
they  could  be  held  responsible  for  the 
cleanup  costs  at  abandoned  sites.  EPA 
also  sohcits  comments  on:  (1)  Any 
information  and  data  on  the  costs  and 
impacts  of  these  provisions,  particularly 
on  small  commercial  storage  facittlies; 
and  (Z)  what  alternatives  to  these 
provisions  may  exist  to  ensure  cleanup 
of  abandoned  sites  (e.g..  requiring 
storage  facilities  to  disclose  closure  and 
financial  plans  dunng  contract 
negotiations. 

The  Bnancial  assurance  mechanisms 
proposed  today  for  commercial  storers 
of  PCB  wastes  are  essentially  the  same 
as  the  mechanisms  allowed  under  RCRA 
regulations  at  Subpart  H  of  40  CFR  Parts 
264  and  265.  The  development  of  these 
mechanisms  and  the  specifics  of  ihetr 
operation  have  been  discussed  in 
numerous  RCRA-relaied  rule  documents 
which  EPA  has  issued  and  published  in 
the  Federal  Register  The  reader  is 
referred  to  the  following  Federal 
Regislar  documents  for  a  detailed 
discussion  of  these  mechamsms:  45  FR 
33260  (May  19. 1980)^  46  FR  2821 


().inudry  12.  1981 1:  47  FR  15032  (April  7. 
1982):  and  51  FR  16422  (May  2. 1986).  For 
brevity,  this  preamble  provides  only  a 
bnef  descnption  of  the  proposed 
financial  mechanisms,  with  particular 
attention  to  any  changes  from  the  RCRA 
mechamsms.  Comments  may.  however 
address  EPAs  reasoning  in  adopting  the 
financial  responsibility  requirement.^ 
Included  tn  the  cited  Federal  Register 
documents. 

i.  Financial  test  The  financial  tests 
consist  of  criteria  that  compare  the 
cJosure  cost  estimate  to  specific  ratios 
composed  of  net  worth,  net  income,  total 
liabilities,  current  assets  and  liabilities, 
net  working  capital,  and  current  bond 
issuance  ratings.  Once  the  elements  are 
identified  m  the  firm's  financial 
statements,  the  calculation  of  the  lest 
ratios  IS  straightforward.  The 
demonstration  is  presented  m  a  letter 
from  the  firm's  chief  financial  officer, 
which  would  be  supported  by  reports 
from  the  firm's  independent  certified 
public  accountant.  The  financial  test  is 
not  intended  as  a  test  of  potential 
insolvency;  rather,  it  is  designed  to 
ensure  that  those  who  pass  the  test  will 
have  adequate  resources  to  establish 
one  of  the  alternative  forms  of 
assurance  should  he  later  fail  the  test 

KPA  here  proposes  the  same  financial 
test  criteria  that  are  currently  m  effect 
for  hazardous  waste  facilities  under  40 
CFR  264.143(f).  Also,  the  demonstration 
of  financial  assurance  would  be 
satisfied  by  a  letter  from  the  firm's  chief 
financial  officer  containing  wording 
similar  to  that  specified  at  40  CFTl 
264.151(f)  The  only  venations  proposed 
from  the  RCRA  requirements  are 
language  changes  intended  only  to  make 
the  provisions  conform  to  TSCA 
statutory  and  regulatory  authorities. 

The  financial  test  mechani-sm  would 
be  satisfied  when  a  parent  corporation 
which  meets  the  test's  cnlena 
guarantees  that  it  will  perform  closure 
or  establish  a  closure  trust  fund  in  the 
event  that  its  subsidiary  corporation 
fails  to  perform  in  accordance  with  its 
closure  plan.  In  addition  to  meeting  the 
financial  test  criteria,  the  guarantor 
corporatiiin  would  submit  a  written 
corporate  guarantee  with  the  wording 
specified  at  40  CFR  264.151(h}.  modified 
only  to  conform  to  the  TSCA  8lalutor> 
and  regulatory  authorities. 

u.  Closure  trust  fund  Under  this 
mechanism,  the  owner  or  operatorof  the 
commercial  PCB  storage  facility  would 
enter  into  a  wntten  trust  agreement 
appointing  a  trustee  to  manage  a  fund 
established  by  the  owner  or  operator  for 
the  benefit  of  EPA.  The  fund  would  be 
established  to  meet  the  costs  of  closure. 
and  the  trust  mstniment  would  set  forth 
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the  powers  and  obligations  of  the 
trustee  with  respect  to  the  management 
and  use  of  the  fund.  When  instructed  by 
the  Regional  Administrator,  the  trustee 
would  reimburse  the  owner  or  operator, 
or  other  persona,  for  expenditures  made 
in  closing  the  facility,  in  the  amounts 
directed  by  the  Regional  Administrator. 
The  "corpus"  of  the  trust  would  consist 
of  the  annual  payments  which  the  owner 
or  operator  makes  to  the  fund  during  the 
"pay-in"  period,  and  these  amounts 
would  be  invested  or  otherwise 
managed  by  the  trustee. 

EPA  proposes  here  that  owners  or 
operators  of  commercial  PCB  storage 
facilities  may  satisfy  their  financial 
assurance  obligations  by  establishing  a 
closure  trust  fund  under  the  conditions 
described  in  40 CFR  264.143(a).  utilizing 
a  trust  instrument  with  the  wording 
specified  at  40  CFR  264  151(a).  This 
proposal  would  modify  the  RCRA 
language  to  the  extent  of  confonning  it 
to  TSCA  statutory  and  regulatory 
authorities. 

In  addition,  EPA  proposes  that  the 
"pay-in"  period  for  commercial  storers 
of  PCB  waste  be  limited  lo  a  period  not 
exceeding  3  years  This  proposed  "pay- 
in"  period  differs  frem  the  ten-year 
period  used  under  RCRA  because  of  the 
difference  between  the  t>'pe8  of  storage 
facilities  regulated  under  RCRA  and 
under  this  rule  Under  RCRA.  storage 
facilities  for  the  management  of 
hazardous  wastes  [:an  include  land 
disposal  units  (e.g.,  landfills  or  surface 
impoundmenis).  while  under  the  TSCA 
PCB  rules,  PCB  storage  facilities  are 
places  where  PCB  Articles  and  PCB 
Containers  are  kept  for  less  than  one 
year  prior  to  disposal.  RCRA  trust  funds 
allow  for  an  extended  pay-in  period 
because  of  a  concern  for  the  substantial 
costs  associated  with  such  measures  as 
capping  and  securing  the  facility  at 
closure,  as  well  as  the  continuing  costs 
of  conducting  long-term  ground  water 
monitoring  for  a  closed  landfill  or 
surface  impoundment.  In  the  case  of 
closing  a  PCB  storage  area,  however. 
One  need  not  take  into  account  the  post- 
closure  care  associated  with  these  t>pes 
of  land  disposal  units.  Once  the  PCB 
storage  facility'  has  been  closed,  there 
are  no  long-term  costs.  Thus,  there  is  no 
compelling  case  for  extending  the  "pay- 
in"  period  for  the  10  or  more  years 
allowed  for  "pay-in"  under  RCRA,  and 
the  Agency  believes  that  3  years 
represents  a  sufficient  period  of  lime  to 
fund  a  conunerical  storage  facility's 
closure  trust  fund.  EPA  solicits 
comments  on  this  proposed  three-year 
pay-in  period  for  closure  trust  funds. 
EPA  requests  comments  as  well  on  the 
relative  merit?  of  an  alternative  option 


that  would  adopt  the  RCRA  ten-year 
closure  trust  pay-in  period  for  PCB 
storage  facilities'  closure  trust  funds. 

iii.  Surety  bonds.  This  proposal  also 
incorporates  two  additiunal  RCRA 
financial  aBSurance  mechanisms  thai 
allow  surety  companies  to  act  as 
guarantors  of  closure  obligations.  The 
first  is  a  surety  bond  that  guarantees  the 
payment  of  the  "penal  sum  of  the  bond" 
into  a  standby  closure  trust  fund,  in  the 
event  the  owner  or  operator  of  the 
facility  fails  lo  perform  the  guaranteed 
closure  obligations.  The  second  is  a 
suretj'  bond  under  which  the  surety 
company  guarantees  that  upon  the 
owner's  or  operators  breach  of  its 
closure  obligations,  it  will  either  perform 
closure  as  guaranteed  by  the  bond.  or. 
deposit  the  amount  of  the  "penal  sum  of 
the  bond"  into  a  standby  trust  fund. 

EPA  proposes  here  that  commercial 
storers  of  PCB  waste  under  TSCA  may 
satis^'  their  financial  assurance 
obligations  by  obtaining  surety  bonds 
conforming  to  the  requirements  of  either 
40  CFR  264.143(b)  (guaranteeing 
payment  into  trust  funds)  or  40  CFR 
264.143(c)  (guaranteeing  performance  of 
closure).  The  only  modifications 
proposed  to  the  RCRA  language  are 
those  necessary  to  cause  the 
requirements  and  instruments  to 
conform  lo  TSCA  statutory  and 
regulatory  authorities. 

iv.  Closure  letter  of  credit.  Consistent 
with  §  2B4.143(dl  and  S  264.151(d)  of  the 
RCRA  regulations.  EPA  proposes  that 
commercial  storers  of  PCB  waste  under 
TSCA  may  choose  to  demonstrate 
financial  assurance  for  c)osure  by 
obtaining  an  irrevocable  letter  of  credit 
from  their  bank  or  other  financial 
institution.  The  irrevocable  letter  of 
credit  instrument  assures  that  the 
financial  institution  that  issues  it  will 
make  available  a  specific  sum  of  money 
over  a  specific  lime  period  on  behalf  of 
its  customer  (the  facility  owner  or 
operator)  for  the  benefit  of  the  party  in 
whose  favor  the  letter  is  written.  The 
beneficiary  r^n  draw  on  the  credit  by 
presenting  the  sightnirafls  or  other 
documents  specified  in  the  letter.  Under 
this  proposal,  the  financial  institution 
would  issue  the  leMer  in  favor  of  the 
appropriate  Regional  Administrator,  and 
the  facility  owner  or  operator  would 
establish  the  account  in  the  amount  of 
the  current  closure  cost  estimate.  The 
funds  would  be  paid  into  a  standby 
closure  trust  fund  from  which  closure 
expenditures  would  be  reimbursed. 

EPA  proposes  that  irrevocable  letters 
of  credit  for  closure  under  TSCA  would 
comply  with  the  requirements  specified 
for  these  instruments  under  RCRA, 
modified  only  to  the  extent  of  causing 


them  to  conform  to  TSCA  statutory  and 

regulatory  authorities. 

v.  Closure  insurance.  To  the  extent 
such  insurance  is  available  to  cover  PCB 
storage  facilities'  closure  obligations. 
EPA  proposes  to  allow  closure 
insurance,  as  decribed  at  40  CFR 
264-143(e).  as  another  means  of 
satisfying  todays  proposed  financial 
responsibility  obligations  under  TSCA. 
The  proposal  includes  only  those 
modifications  to  the  $  264  143(e)  and 
S  264.1.51(e)  language  as  are  necessary 
lo  cause  the  requirements  to  conform 
with  TSCA  statutory  and  regulatorv' 
authonties.  As  required  under  RCR.^. 
the  face  amount  of  the  policy  would 
equal  at  least  the  current  closure  cost 
estimate,  and  the  policy  would 
guarantee  the  availability  of  funds  up  to 
the  face  amount  to  cover  closure 
expenditures.  The  insurer  would 
reimburse  persons  who  present  itemized 
bills  to  the  Regional  Admmistrator  for 
closure  expenditures  which  are 
determined  by  the  Regional 
Administrator  to  be  in  accordance  with 
the  closure  plan  or  otherwise  justified. 

vi.  Combination  of  mechanisms. 
Under  today's  proposal,  the  owner  or 
operator  of  a  commercial  PCB  storage 
facility  could  meet  its  financial 
assurance  obligations  by  establishing 
more  than  one  mechanism  for  his 
facility.  The  combination  would  be 
limited  to  trust  funds,  letters  of  credit, 
and  insurance  policies,  and  surety 
bonds  guaranteeing  pa>7nent  into  Irus'.s, 
The  combined  instruments  would  met! 
the  financial  responsibihty  requirements 
of  TSCA  if  the  combination  of 
mechanisms  provides  financial 
assurance  in  an  amount  at  least 
equalling  the  current  closure  cost 
estimate.  The  Regional  Administrator 
could  look  to  any  or  all  of  the 
instruments  to  provide  for  closure  of  the 
facility. 

E.  Relationship  to  State  Law 

Unlike  the  KCKJK  program  for 
hazardous  wastes,  the  TSCA  section 
6(e)(1)  disposal  program  for  PCB  wasti^s 
is  fundamenialiy  a  Federal  program, 
administered  by  the  EPA  Regional 
Administrators  and  the  Assistant 
Administrator  for  Pesticides  and  Toxir 
Substances.  The  enforcement  of  the 
Federal  program  has  been  delegated  to 
the  Regional  Administrators,  while  the 
authority  to  issue  approvals  for  PCB 
disposal  processes  is  currently  shared 
by  the  Regional  Administrators  and  the 
Assistant  Administrator  for  Pesticides 
and  Toxic  Substances.  At  the  same  time. 
the  Slates  may  concurrently  regulate 
PCB  disposal  within  their  jurisdictions, 
without  supplanting  the  Federal 
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requirements.  To  dale,  at  least  18  States 
have  elected  to  re^gulate  vanous  aspects 
of  PCB  disposal,  often  pursuant  to  their 
authorized  RCRA  hazardous  waste 
programs. 

A  major  component  of  this  proposed 
rule  is  the  requirement  imposed  on 
certain  generators,  transporters, 
commercial  storers.  and  disposers  of 
PCB  waste  to  notify  EPA  of  their  PCB 
waste  handling  activities  and  obtain 
identification  numbers  to  use  on  their 
manifests  and  other  records.  This  TSCA 
requirement  would  be  independent  of 
any  requirement  under  state  or  local  law 
or  under  a  state-administered  RCRA 
program.  Thus,  a  generator  exempt  from 
the  notification  requirements  imposed 
by  this  proposed  rule  may  be 
independently  required  to  oblatn  and 
use  a  unique  identification  number  by  a 
Btate  or  local  government.  Any  such 
state  or  local  requirement  would  not  be 
preempted  by  these  Federal 
requirements. 

Persons  subject  to  this  proposed  rule 
and  to  ttate-adminialered  RCRA 
programs  would  be  able  \o  use  the  same 
identification  number  for  the 
manifesting  and  recordkeeping 
requirements  of  both  programs  Tlie 
identification  numbers  to  be  used  under 
this  proposed  rule,  as  well  as  those  used 
under  stale-admmistered  RCRA 
programs,  are  the  Dun  and  Bradstreel 
Data  Universal  Numbering  (DUN) 
system  numbers.  Persons  subject  to 
notification  under  this  proposed  rule 
who  have  already  been  issued  an 
identification  number  under  a  state- 
administered  RCRA  program  would  be 
required  to  supply  EPA  with  the 
previously  Issued  number  in  their  TSCA 
notifications.  EPA  will  verify  that  these 
numbers  are  unique  and  conform  to  the 
DUN  system,  and  authorize  as  far  as 
possible  the  use  for  TSCA  purposes  of 
previously  issued  identification 
numbers.  Under  this  process,  regulated 
persons  will  benefit  from  the 
administrative  convenience  of  using  the 
same  number  for  both  state  and  TSCA 
purposes-  EPA  will  issue  such  persons  a 
distinct  TSCA  identification  number 
only  in  those  cases  where  a  previously 
issued  number  does  not  conform  to  the 
DUN  system,  or  is  not  unique. 

This  rule  also  requires  PCB  waste 
handlers  to  comply  with  manifesting 
requirements  for  the  regulated  PCB 
wastes  which  ihey  handle.  This 
proposed  rule  would  utilize  the  RCRA 
Uniforro  Manifest  to  facilitate 
implementation  of  this  requirement 
throughout  the  United  States.  The 
Uniform  Manifest  includes  optional 
Information  spaces  lo  meet  basic 
information  requirements  which  slates 


have  the  option  of  unposmg  The 
optional  stale  information  items  appear 
at  the  upper  nghl  portion  of  the  manifest 
form,  and  they  are  shaded  and  headed 
by  letters  (rather  than  numbers)  to  set 
them  apart. 

As  required  by  Department  of 
Transportation  (DOT)  regulations  issued 
under  section  112  of  the  Hazardous 
Materials  Transportation  Act  49  U.S.C 
18U(al.  slates  are  not  permuted  to 
require  any  information  on  the  space  of 
the  Uniform  Manifest  specified  for 
"special  handUng  instructions  and 
additional  inforraalion."  on  the  back  of 
the  form,  or  on  any  continuation  sheet. 
as  a  condition  of  ira ns porta tion- 

Since  PCB  waste  generators  may 
obtain  pre-prmted  or  camera -ready 
copies  of  the  Uniform  Mamfesl  from 
State  agencies,  it  should  be  notpd  that 
the  uistructions  which  may  accompany 
these  manifests  may  not  reflect  all  the 
requirements  which  EPA  may  include  ui 
the  final  rule.  Specifically,  the  following 
elemenla  of  the  proposed  PCB  waste 
tracking  system  under  TSCA  would  not 
be  covered  on  the  pre-prinled 
instructions  accompanying  the  Uniform 
Manifest:  (1)  The  transmittal  by  the 
generator  (registered  mad.  return  receipl 
requested)  of  an  advance  copy  of  the 
manifest  to  the  commercial  storer  or 
disposer  of  KZB  wastes;  (2)  One-Year 
Exception  Reporting  and  the  related 
requirement  to  note  dates  of  removal 
from  service  of  PCBs  and  PCB  Hems  on 
manifests;  and  (3)  roquiremenis  related 
to  Certificates  of  Disposal  for  PCB 
wastes. 

ft  is  essential  that  ell  PCB  waste 
haodiera  understand  fully  any 
deviations  from  the  RCRA  tracking 
requirements  that  appear  m  the  final 
rule,  since  reliance  upon  pre-printed 
instructions  issued  by  states  with  the 
Uniform  Manifest  will  not  excuse  the 
responsibility  to  comply  fully  with 
TSCA  requirements  for  PCB  wastes 

This  proposed  rule  also  would  unpuse 
new  TSCA  approval  requirements  for 
commercial  storers  of  PCB  wastes  who 
store  PCB  wastes  owned  or  generated 
by  others  at  storage  facilities  subject  to 
Federal  facility  standards  specified  at  40 
CFR  TBI  .66.  The  proposed  rule  would 
require,  among  other  things,  that 
commercial  storers  of  PCB  wastes 
develop  closure  plans  and  Eiaancia) 
responsibility  mechanisms  similar  to 
those  required  of  facilities  which 
manage  hazardous  waste  under  RCRA. 
In  those  states  which  regulate  PCB 
storage  and  disposal  practices  under 
their  slate-administered  RCRA 
programs,  the  new  TSCA  approval 
requirements  for  commeraal  storers 
would  be  independent  of  the  state 


requin?mcnl6  Thus,  the  fact  that  a 
facility  slonn«  PCB  wastes 
commercially  may  have  a  RCRA  permil 
or  RCRA  intenm  status  would  not 
evcuse  the  requirement  to  obtain  a 
Federal  approval  lo  store  F'CB  wastes 
commercially  Likewise,  the  fiiollhat 
such  a  facility  is  aleady  coxered  liy  a 
state's  RCRA  closure  plan  and  financial 
respon-sibilily  requu-ement-s  would  not 
excuse  the  new  TSCA  requirtiments  lo 
develop  closurR  plana  and  demonstrate 
financial  responsibility  for  dosurt^ 
However,  the  burden  of  these 
concurrent  State  and  Federal  approval 
requirements  should  be  mitigated,  since 
in  many  cases,  compliance  with  thp 
RCRA  closure  and  financial 
responsibility  standards  should  be 
highly  persuasive  evidence  of 
comphancc  with  the  similiar  TSCA 
approval  standards. 

F  Economic  Impact 

EPA  analyzed  the  economic  impacts 
Hssorialed  with  the  notification, 
manifesting,  recordkeeping  and 
reporting,  and  storage  approval 
requirements  proposed  iiv^is 
rulemaking.  The  Regulat^  Impact 
Analysis  is  available  for  review  m  the 
public  docket  This  unit  will  summarize 
the  economic  impacts  of  compliance 
with  the  provisions  of  the  pniposed  rule, 
ds  presented  in  the  Regulatory  Impact 
Analysis.  EPA  welcomes  comments 
regarding  the  economic  impacts  of  this 
proposed  rule. 

1  Notification 

This  rule  proposes  that  storers. 
transporters,  and  disposers  handling 
PCBs  at  concentrations  at  or  above  50 
Ppm  must  notify  KPA  of  their  PCB 
activities.  EPA  estimates  thai  S.651 
facilities  will  be  required  to  notify  the 
Agency  al  a  cost  to  industry  of  S2J»0.fK)0 

2  Manifesting 

In  development  of  the  proposed 
manifest  requirements.  EPA  consulted 
with  Slates  which  regulate  PCB  disposal 
and  with  the  operators  of  TSCA 
approved  disposal  facilities  FJ*A  found 
that  each  of  the  approved  disposal 
facilities  required  a  manifest  to 
accompany  any  shipment  of  regulated 
PCB  waste,  regardless  of  PCB 
concentration.  These  disposal  firms 
require  manifests  for  the  PCB  waste         ^ 
Ihey  accept  as  a  means  of  preserving 
records  of  fums  potentially  responsible 
for  contributing  toward  any  remedial 
actions  which  might  anse  at  the 
disposal  site. 

Also,  among  the  18  stales  thai 
currently  require  a  manifest  to 
accompany  PCB  wastes,  all  but  one 
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require  a  manifest  for  wastes  contaimng 
PCBs  at  the  50  to  500  ppm  level.  Because 
current  practice  appears  to  be  consistent 
with  the  proposed  50  ppm  trigger  for 
manifesting,  there  would  not  appear  to 
be  a  significant  mcrempntal  burden  lo 
industry  associated  with  the  proposed 
option. 

3.  Submission  of  Annual  Reports 

F.PA  currently  requires  that  annual 
reports  be  maintaiaed  by  generators, 
storers.  and  disposal  firms  handling  PCB 
wastes.  This  proposal  requires 
commercial  storers  [as  defined  under 
section  761.3)  and  disposers  handling 
PCBs  at  concentrations  ai  or  above  50 
ppm  to  submit  these  annual  repwrts  to 
the  Agency.  The  number  of  firms 
expected  to  comply  with  this  provision 
of  the  proposed  rule  is  130.  The 
incremental  costs  of  submitting  these 
reports  to  the  Agency  is  estimated  to  be 
minimal. 

4.  Storage  Approvals 

EPA  is  also  proposing  that  all 
commemal  storers  of  PCB  wastes 
obtain  EPA  approval  To  obtain 
approval,  commerda!  storage  firms 
must,  among  other  things,  develop 
closure  plans  for  their  facilities  and 
meet  financial  assurance  requirements. 

FPA  estimates  that  the  cost  to 
industry  for  the  development  and 
submission  of  the  closure  plan  and  cost 
of  closure  will  be  S35.000  for  a  facility 
that  is  not  permitted  under  RCRA  and 
$25,000  for  a  faahty  with  a  RCRA 
permit. 

ElPA  estimates  that  the  costs  for 
financial  assurance  to  be  about  $270,000 
per  typical  facility  A  t>'pical  facility 
was  assumed  lo  have  a  laboratory,  a 
truck  facility  a  storage  budding,  and 
two  storage  tanks. 

5.  Total  Economic  Impacts 

EPA  esimates  that  the  total  costs  (o 
industry  associated  with  this  proposed 
ruie  would  be  between  S23.28  million 
dnd  S23.37  million,  of  which.  S22.85 
million  represents  the  total  cost  to 
industry  of  complying  with  the  proposed 
.ipproval  requirements  for  commercial 
siorers  of  PCB  wastes.  EPA  also 
estimates  that  the  total  costs  lo  the  US. 
Govemmenl  would  be  betwe**n  SO.flS 
million  and  $1.37  million. 

v.  Hearing  f^rocedures 

If  persons  request  time  for  oral 
comment  EPA  will  hold  informal 
hearings  in  Washington.  DC.  Any 
informal  hearing  will  be  conducted  in 
accordance  wiih  EPA  s  "Procedures  for 
Conducting  Rulemaking  Under  section  6 
of  the  Toxic  Substances  Control  Act" 
140  CFR  Part  750).  Persons  or 


nrganizations  desiring  to  pariicipate  in 
the  informal  hearing  must  file  a  wntten 
request  to  participate  The  written 
request  to  participate  must  be  sent  to 
the  TSCA  Assistance  Office  at  the 
address  listed  under  "FOU  FURTHCf) 
INFORMATION  COMTACT."  The  wntlen 
request  lo  participate  must  include:  (1)  A 
brief  statement  of  the  interest  of  the 
person  or  organization  in  the 
proceeding;  (2)  a  brief  outline  of  the 
points  to  be  addressed;  (3)  an  estimate 
of  the  time  required,  and  (4)  if  the 
request  conies  from  an  organization,  a 
nunbmding  lisl  of  the  persons  to  take 
part  in  the  presentation.  Organizations 
are  requested  to  bnng  with  them,  lo  the 
extent  possible,  employees  with 
individual  expertise  in  and 
respop.sib5lit>-  for  each  of  the  areas  to  be 
addressed.  Organizations  which  do  not 
file  main  comments  in  the  rulemaking 
will  not  be  allowed  to  participate  at  the 
hearmg,  unless  the  Record  and  Hearing 
Clerk  grants  a  waiver  of  this 
requirement  in  writing. 

The  date  for  the  hearing  and  the  date 
fi;r  the  receipt  of  the  written  request  lo 
participate' in  the  heanng  are  set  forth  in 
the  "DATES"  section  of  the  preamble  to 
this  document. 

VL  Official  Rulemaking  Record 

In  accordance  with  the  requirements 
of  section  19U|[3]  of  TSCA.  EPA  is 
issuing  the  following  hst  of  documents, 
which  constitutes  the  record  of  this 
proposed  rulemaking.  This  record 
includes  basic  information  considered 
by  the  Agency  in  developing  this 
proposal,  including  appropriate  Federal 
Register  notices,  reports  prepared  by  the 
General  Accounting  Office  IGAO). 
testimony  from  Congressional 
committee  hearings,  communications 
before  proposal,  and  economic  analyses 
of  the  proposal  and  other  regulator)' 
options.  A  supplementary  hst  or  lists 
may  be  published  any  time  on  or  before 
the  date  the  final  niie  is  issued. 

A  full  list  of  these  matenals  is 
available  for  inspection  and  copying  in 
the  TSCA  Public  Docket  Office. " 
However,  any  Confidential  Business 
Information  (CBIl  that  is  a  part  of  the 
record  for  this  rulemaking  is  not 
available  for  public  review.  A  public 
version  of  the  record,  from  which  CBI 
has  been  deleted,  is  available  for 
inspection. 

A.  Previous  Rulemaking  Reconis 

(1)  Of^clal  Rulemaking  Record  from 
"Polychlonnaled  Biphenyls  (PCB.i);  Di.sposaI 
and  Marking  Rule.    Docket  No.  OPrS-6a005. 
43  re  71S(),  Febn-ary  17.  1978. 

(2)  OfTicia!  Ruiemskrnj;  Rerfni  from 
"Polychlonnaled  Biphfuvls  fPCBsl; 
MdHufactunng.  Pmc£ssing.  Distnbulion  m 


Commerce,  and  L'se  Probibitione  Rule."  «  FR 
31514.  May  31,  1979 

01  Official  Rulemaking  Record  from 
"F'olychlapnafed  Biphenyts  [PCBs): 
Manufacturing  Processing.  Distribution  in 
Commemp.  and  L'se  Prohibitiooa:  Use  m 
Electncai  Equipment."  Docket  No  OPTS- 
62015.  47  FK  37342.  August  25. 1982. 

(4]  OfHciiil  Rulemaking  Record  from 
■'Polychlonnaled  Bipheryls  (PCBs); 
Manufaciunng,  Processings  DiblnbuUon  in 
Conunerce.  and  Use  Protiibitioiu;  ExcJuiions 
Elxemplions.  and  Use  Authorizations,    Docket 
No.  OPTS-62C32A.  49  FR  28171  !ul>  la  1964. 

(51  Official  Rulemaking  Record  from 
"Polychionnated  Biphenyls  (PCBf:]; 
Menufactunng,  Processing.  Dwthbuti^n  in 
Commerce,  and  Use  Prohibilionsj  Use  in 
Electrical  Transformers."  Docket  No  OPTS- 
62035D  50  FR  29170.  July  17,  1965 

B  Federv! HegisUr  Si-ts.  ^s 

ID  43  FR  7150.  Febniar>  17. 1971  USEP,^. 
"F^ly chlorinated  Biphenyls  (PCBc):  Disposal 
and  Marking." 

(2)  43  FR  31514  Ma>  31  1979.  USEPA. 
"Polychlonnaled  Biphenyls  fPCBs): 

Manufactunng,  Proo^smg.  Disinbution  m 
Commerce,  and  Use  Prohibitions-" 

(3)  47  FR  37342.  August  25.  1962.  USEPA, 
"Polychionnated  Biphenyls  fPCBsf: 
Manufaclunng.  Processing.  D:stnt)ution  in 
CommercF,  and  Use  Prohibtiiona;  Use  in 
Eiectncnl  Equipmer?  " 

)'l|4t'FR  2m 72,  lufy  10,  1984.  USEPA, 
■■pol>chlonnaled  Biphenyls  fPCa*t: 
Manufaclunng,  Processing,  Djstnhiition  in 
Commertip  and  l'se  Prohibtnons:  Exclusions. 
E,vemplions.  and  Use  AuthonzaUoas," 

151  50  FR  19170.  [uly  17,  1985.  USEPA. 
"Polychlonnaled  Biphenyls  in  Electrical 
Transformers;  Final  Rule" 

(b|  52  VR  10688.  Apnl  2. 1987.  USEPA, 
'['ojvchlonnated  Biphenyls  Spill  Cleanup 
PMlJf\  ■• 

|7)  43  FR  29908.  (uJy  11.  1978.  "Prelimmarv 
Notificatiun  of  Hazardous  Waste  .Activities: 
Proposed  Procedures  " 

18]  43  FR  58946.  DeC4.'mber  18. 197B.  USEPA. 
"f-lazardous  Waste  Proposed  Ctudtilines  and 
Rttgulrilions  and  Proposai  on  Idenlificalion 
and  Ustmg." 

(9)  45  FR  12722,  Febrjary  25. 19aa  USEPA. 
"Hazardous  Waste  Managemenl  Overview 
and  Deiimuons.  Generator  Regulations; 
TrBnsporter  Regulations 

110)  45  FR  33140.  May  1«  1980,  USEPA. 
Standards  Applicable  to  Generalora  of 
>iazardaus  Waste." 

(Ill  45  FR  33150.  Mavis.  19«).  USEPA. 
"Si-andards  Applicabie  to  Transporters  of 
flazardous  Waste  " 

(121  45  FR  33154.  May  19, 1980  USEPA. 
"Standards  and  Intenm  Status  Standards  for 
Owners  and  Operators  of  Hazardous  Waste 
Treatment  Siorase  and  Disposal  Faahlies. ' 

113)  45  FR  33260.  May  19,  1960.  USEPA. 
Proposal  to  Modify  40  CFR  Part  265— 
Subpart  H — Finanaal  Requirements  " 

(14)46^1?  2802-  January  12.  1981.  USEPA. 
"Standards  AppJicable  lo  Owners  und 
Operalors  of  Hazardous  Waste  Treatment. 
Storage,  and  Disposal  Fanltiies; 
Consolidated  Permil  Regulations." 
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115)  47  FR  15032.  Apnl  7,  I9fl2.  L'SKPA. 
"Standards  Apphrable  to  Owners  and 
Operaturs  of  HdZdrdous  Wdste  Treaimenl. 
Storaae  and  Disposal  Facihtiet;  Financial 
Reqmt^ments  " 

1 16)  49  FR  10490.  Mdrch  2U.  1984.  USEPA. 
Maz-)rdous  Wdste  Mdnaiiement  System, 

General.  Slandards  for  Generators  of 
MdZtirdous  Wdsle.  Slate  Haz<irdi.iii9  Wdsle 
ProKram  Requirements "' 

11-)  51  FR  1H422.  May  2  lUW  USEPA. 
StantUrds  Applicable  to  Owners  and 
Operators  of  Hazardous  Waste  Treatment, 
Storage  and  Disposal  Facilities:  Closure/ 
Post-Closure  and  Financial  Responsibility 
Requirements 

C  Support  Dor  unwrts 

It)  USEPA,  OPTS.  ETD.  Regulatory  Impact 
Analysis  of  Proposed  Options  For 
Notification  and  Manifestina  of  PCB- 
Containina  Wastes.  Final  Report,  ICF.  lnr_ 
Febnaary  22.  1^68 

iZ]  USEPA,  OPTS,  ETD,  Regulatory 
Flexibility  .Analysis  m  Support  of  the 
Proposed  PCB  N'olifica^ion  and  Manifest 
Rule.  |une22,  1988 

ill  USCAO.  Febniary  22.  1985.  Reporl  (o 
the  Subcommittee  on  Investigations  and 
Oversight,  House  Commntee  on  Pubitc 
Works  and  Transportation.  "Illegal  Disposal 
of  Hazardous  Waste;  Difficult  to  Detect  or 
Deter  ■ 

|4j  USGAO,  May  20.  1987,  Report  to  the 
Chairman.  Subcommittee  on  Environment, 
Energy,  and  Natural  Resources.  House 
Committee  on  Government  Operations. 
Toxic  Substances:  Abandonment  of  PCBs 
Demonstrates  Need  for  Program 
Improvements  ■ 

(51  USGAO.  February  28.  1988.  Report  to 
the  Chairman.  Subcommittee  on 
Environment  Energy,  and  Natural  Resources. 
House  Committee  on  Government 
OperaMons,    PCB  Enforcement  m  Kansas 
City  Region  Subsiantiaies  Need  For  Further 
Program  Imprtivements  " 

(8)  USEPA,  Region  VIl,  Testimony  of 
Moma  Kay  Regional  Administrator  before 
(he  Subcommittee  on  Environment.  Energy, 
and  Natural  Resources,  House  Committee  on 
Government  Operations,  August  13  1986. 

|7)  USEPA.  OPTS.  Testimony  of  Dr  John  A 
Moore,  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances,  before  the 
Subcommittee  on  Elnvtronment.  Energy,  and 
Natural  Resources,  House  Committee  on 
Government  Operations.  Apnl  6. 1987 

18)  U  S  Congress,  House  of 
R'-presentatives.  100th  Congress,  lat  Session: 
HR  30~a:  The  PCB  Regulator>  Improvements 
Act  of  198"* 

19)  USG.AO.  Testimony  of  Mr,  Hugh 
Wessmger.  Senior  Associate  Director,  before 
the  Subcommittee  on  Transportation. 
Tourism,  and  Hazardous  Matenala  f^ou»e 
Commiltee  on  Energy  and  Commerce. 
December  9.  1987 

not  USEPA.  OPTS.  Testimony  of  Dr  |ohn 
.\  Moore,  .Assistant  .Administrator  for 
Pesticides  and  Toxic  Substances,  before  the 
Subcommittee  on  Transportation.  Tounsm. 
and  Hazardous  Materials.  House  Committee 
on  Energy  and  Commerce  Decembers.  1987 

lUlOhioEPA.  Testimony  of  G  Richard 
Carter,  before  the  Subcommittee  on 


Transportation.  Tounsm.  and  Hazardous 
Maiehats.  House  Committee  on  Energy  and 
Commerce.  Decembers.  1987. 

|12)  Edison  Electric  Institute.  Testimony  of 
Thomas  E.  Sie<lhoff.  before  the  Subcommittee 
on  Transportation.  Tounsm.  and  Hazardous 
Materials.  House  Committee  on  Energy  and 
Commerce,  December  9. 198?. 

(13)  Chemical  Manufacturers  Association 
and  the  National  Electrical  Manufacturers 
Association,  [oint  Statement,  before  the 
Subcommittee  un  TrHn.iportation.  Tourism, 
and  Hazardous  Matenals.  House  Committee 
on  Energy  and  Commerce.  December  9. 1987. 

(14)  Hazardous  Waste  Treatment  Council. 
Testimony  of  Robert  A.  Mitchell,  before  the 
Subcommittee  on  Transportation.  Tounsm. 
and  Hazardous  Matenals.  House  Commiltee 
on  Energy  and  Commerce.  December  9. 1987 

(15)  Natural  Resources  Defense  Council- 
Testimony  of  lacqueline  M-  Warren,  before 
the  Subcommittee  on  Transportation. 
Tounsm.  and  Hazardous  MaienaU.  House 
Committee  on  Energy  and  Commerce. 
December  9. 1987 

(16)  Testimony  of  Francis  Brillharl,  Mayor 
of  Hotden.  Missouri,  before  the  Subcommittee 
on  Transportation,  Tounsm.  and  Hazardous 
Materials.  House  Committee  on  Energy  and 
Commerce,  December  9. 1967 

(17)  USEPA.  OPTS,  EED.  Final  Report  on 
National  Evaluation  Plan:  PCB  Disposal 
Program  Evaluations. 

(18)  PCB  Consensus  Croup.  Letter  to 
Charles  L  Elkins.  Director,  OTS.  USEPA. 
August  14,  1987 

(19)  PCB  Consensus  Group.  Letter  to  Lee  M. 
Thomas.  Adminislrator.  USEPA.  lune  12, 
1987. 

(20)  Chemical  Manufacturers  Association. 
Letter  to  Marcia  E.  Williams.  Director.  OSW. 
USEPA.  from  representatives  of  the  Chemical 
Manufacturers  Association,  the  Utility  Solid 
Waste  Activities  Croup,  the  National  Electric 
Manufacturers  Association,  the  Hazardous 
Waste  Treatment  Council.  Wesiinghouse 
Electnc  Corp    PPM.  Inc.,  ENSCO.  Inc..  and 
the  Amencan  Paper  Institute.  April  28. 1987, 

(21 1  Environmental  Defense  Fund  and  the 
Natural  Resources  Defense  CounciL  Letter  to 
Marcia  E  Williams.  Director.  OSW.  USEPA. 
Apnl  24. 1987 

(221  PCB  Consensus  Group  submission. 
"Attachmeni  IL  Draft  Regulatory  Lanftuage  to 
Amend  the  TSCA  PCB  Disposal  Rules." 
August  14,  1987 

(23)  ICF  Inc..  Memo  to  Ed  Coe.  ETD.  OPTS. 
USEPA.  "Methodology  for  Determining  the 
Number  of  Hours  for  a  PCB  Offsite 
Commercial  Storage  Facility  lo  Prepare  a 
Closure  Plan  and  Financial  Assurance 
Estimate  ■,  Fehrutrv  25. 1988. 

(241  USEPA.  OSW,  States  Which  Cun-ently 
Regulate  PCBs  Under  RCRA.  undated. 

125)  USEPA.  EED  and  EDT.  Memo  lo 
Rulemaking  Record,  "Estimate  of  Costs  lo 
Government  Associated  with  Approving 
Commercial  Storers  of  PCB  Waste."  August 
18.  1988 

Vn.  Other  Regulatory  Requirements 

.4-  Executive  Order  12291 

Under  Executive  Oi^er  12291.  issued 
Febpjflry  17.  1981.  EPA  must  judge 
whether  a  rule  is  a  "major  rule"  and 


therefore,  subjecl  lo  the  requirement 
that  a  Regulatory  Impact  Analysis  be 
prepared.  EPA  has  determined  that  this 
proposed  rule  Is  nut  a  major  rule  as  the 
term  is  defined  in  section  l{b)  of  the 
Executive  Order. 

EPA  has  concluded  that  the  proposed 
rule  is  not  "major"  under  the  criteria  of 
section  1(b)  because  the  annual  effect  of 
the  rule  on  the  economy  will  be  less 
than  SlOO  million;  it  will  not  cause  a 
major  increase  in  costs  or  prices  for  any 
section  of  the  economy  or  for  any 
geographic  region;  and  it  will  not  result 
in  any  significant  adverse  effects  on 
competition  or  on  the  ability  of  the 
United  Stales  enterprises  to  compete 
with  foreign  enterprises  m  domestic  or 
foreign  markets 

This  proposed  rule  may  in  fact  result 
in  substantial  economic  benefits  in  the 
long  run.  The  purpose  of  the  rule  is  lo 
ensure  proper  disposal  of  PCD  wastes 
There  have  been  histoncal  cases  of 
improper  storage  or  disposal  of  PCB 
wastes  which  have  resulted  in  the 
creation  of  Superfund  sites.  Because  the 
cleanup  of  these  sites  is  often  extremely 
expensive,  this  rule  has  the  potentidl  to 
benefit  the  economy  as  well  as  the 
environment. 

This  proposed  rule  was  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  prior  to  publication  as  required 
by  the  Executive  Order. 

B.  Regulatory  Fhxibilily  Act  j 

Section  603  of  the  Regulatory 
Flexibility  Act  (the  Act)  (15  US  C  8091 
et  seq.  Pub.  L.  96-534.  September  19. 
1980).  requires  EPA  lo  prepare  and  make 
available  for  comment  a  regulatory 
flexibility  analysis  tn  connection  with 
rulemaking.  The  initial  regulatory 
flexibility  analysis  must  describe  the 
impact  of  the  proposed  rule  on  small 
business  entities.  If.  however,  a 
regulation  will  not  have  a  signiticant 
impact  on  a  substantial  number  of  small 
entities,  no  such  analysis  is  required. 

EPA  lacks  information  about  the 
universe  of  PCB  generators,  storers. 
transporters,  and  disposers.  This  lack  of 
information  is  a  major  reason  for  issuing 
the  proposed  rule.  Because  EPA  lacks 
such  knowledge,  it  could  not  determine 
whether  a  regulatory  flexibility  analysis 
was  necessary.  EPA  performed  a 
regulatory  flexibihty  analysis  and  used 
the  information  which  is  currently 
available. 

EPA  does  not  have  sufficient 
information  to  identify  all  the  small 
businesses  which  would  be  affected  by 
the  rule  Because  Conxress  is  currently 
considenng  a  bill  that  wuutd  impose 
requirements  simiUr  to  Ihooe  in  ihe 
regulation,  EPA  analyzed,  tn  the  extent 
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possible,  the  effects  of  this  proposal  and 
the  effects  of  the  proposed  bill. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(PRA).  44  use,  3501  et  seq.  authorizes 
the  Director  of  OMB  to  review  certain 
information  collection  requests  by 
Federal  agencies.  EPA  has  determined 
that  the  recordkeeping  and  reporting 
requirements  of  this  proposed  rule 
conslilule  a  "coUeclion  of  information" 
as  defined  at  44  U.S.C  3502(4). 

The  information  collection 
requirements  of  this  proposed  rule  have 
been  suhmilled  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Papen^-ork  Reduction 
Act.  44  U.S-C.  3501  et  seq.  .An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  No.  144B)  and  a  copy  may  be 
obtained  from  David  DiFlore. 
Inforroation  Policy  Branch  (PM-223), 
Environmental  Protection  Agency.  401  M 
St.  SW..  Washington.  tX:  20460.  A  copy 
may  also  be  obtained  by  calling  (20C) 
382-2744, 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1.5  hours  per  response  for  the 
notification  requirements.  3  hours  per 
response  for  the  Exception  and 
Discrepancy  Reporting  requirements, 
and  325  lo  460  hours  per  response  for  the 
financial  assurance  and  closure 
requirements.  These  esti^nates  include 
time  for  reviewing  instructions. 
searching  existing  data  sources, 
gathering  and  maintaining  the  needed 
data,  and  completing  and  reviewing  the 
collection  of  information. 

Comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to  the  Chief. 
Information  Policy  Branch  (PM-223). 
Environmental  Protection  Agency.  401  M 
St..  SW.,  Washington,  DC.  20460.  These 
comments  should  also  be  submitted  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington.  DC  20503.  marked 
ATTENTION:  Desk  Officer  for  EPA.  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in  this 
proposal. 

List  of  Sub}ect9  in  40  CFR  Pari  761 

Envu'onmental  protection.  Hazardous 

materiais.  Labeling,  Polychlorinated 
biphenyls.  Reporting  and  recordkeeping 
requirements. 


Dated:  September  13.  1988. 
Lee  M.  Tboma^ 
Administrator 

Therefore,  il  is  proposed  thai  40  CFR 
Part  761  be  amended  as  follows: 

1.  The  authority  citation  for  Part  761  is 
revised  to  read  as  follows; 

Autbohly:  15  U  S.C.  2805.  2607.  2811.  26J4. 

and  2618. 

2.  In  8  "61.3  by  adding  and 
alphabetically  inserting  definitions  for 
"certification,"  "commercial  storerof 
PCB  wasle."  "designaled  facility," 
disposer  of  PCB  wasle."  "EPA 
identificabon  number,"  "generator  of 
PCB  waste."  "manifest."  "off-site,"  "PCB 
waste,"  "transfer  facility."  and 

transporter  of  PCB  waste"  to  read  as 
follows: 

§761.3    Derinltiont 

"Certification"  means  a  wTiIten 
statement  regarding  a  specific  fad  or 
representation  that  contains  the 
following  language: 

Under  the  civil  and  criminal  penalties  of 
law  for  the  making  or  submibsion  of  fulse  or 
fraudulent  statements  or  representations  (18 
U.S.C.  lOCnj.  I  certify  that  the  information 
contained  in  or  accomp^ymg  this  document 
is  true,  accurate  and  complete.  As  to  the 
(those)  identified  secticnls)  of  this  document 
for  which  I  cannot  personally  verify  its  |their| 
truth  and  accuracy.  I  certify  as  the  company 
official  hdvin^  supervisory  responsibility  for 
the  persons  who.  acting  under  my  direct 
instructions,  made  the  venfication  that  this 
information  is  true,  accurate,  and  complete. 

"Commercial  slorer  of  PCB  waste" 
means  the  owner  or  operator  of  a 
facility  which  is  subject  to  the  PCB 
storage  facility  standards  of  S  761.65(b). 
and  which  engages  in  storage  activities 
involving  PCB  wastes  generated  or 
owned  by  others.  The  receipt  of  a  fee  or 
other  compensation  for  storage  services 
is  not  necessar>'  to  qualify  as  a 
commercial  storer  of  F*CB  waste:  it  is 
sufficient  under  this  definition  that  the 
facility  stores  PCB  wastes  generated  or 
owrned  by  others. 

"Desi^iated  facility"  means  the  off- 
site  disposer  or  commercial  storer  of 
PCB  waste  designated  on  ihe  manifest 
as  the  facility  that  will  receive  a 
manifested  shipment  of  PCB  wasle. 

"Disposer  of  PCB  waste"  means  any 
person  who  owns  or  operates  a  facility 
approved  by  EPA  for  the  disposal  of 
PCB  wastes  which  are  regulated  for 
disposal  under  the  requirements  of 
Subpart  D  of  this  pari. 


"EPA  identification  number"  means 
the  number  assigned  to  a  facility  by  EPA 
upon  notification  under  S  761.205, 

"Generator  of  PCB  wasie"  means  any 
person  whose  acl  or  process  produces 
PCBs  that  are  regulcited  for  disposal 
under  Subpart  D  of  this  part,  or  whose 
act  first  causes  a  PCB  material  lo 
become  subject  to  Subpart  D  disposal 
requirements,  UrUess  another  provision 
of  this  part  specifically  requires  a  site- 
specific  meanmg.  "generator  of  PCB 
waste"  includes  all  of  the  sties  of  PCB 
wasle  generation  owned  or  operated  hv 
the  person  who  generates  PCB  waste 

"Manifest"  means  Ihe  shipping 
document  EPA  form  8700-22  and  any 
continuation  sheet  attached  lo  EPA  form 
B700-Z.  originated  and  signed  by  the 
generator  of  PCB  waste  in  accordance 
with  the  inslniclions  included  with  the 
form  and  Subpart  K  of  ihis  Part. 

"Off-site."  means,  when  used  *o  refer 
to  an  activity  involving  the  handling  of 
PCB  waste,  an  activity  conducted  at  a 
site  other  than  the  site  where  the  PCB 
waste  was  generated. 

"PCB  waste"  means  those  PCBs  and 
PCB  Hems  thai  are  subject  lo  the 
disposal  requiremenls  of  Subpart  D  of 
this  part. 

"Transfer  facility"  means  any 
transportation  related  facilitj,'  including 
loading  docks,  parking  areas,  pinrage 
areas,  and  other  similar  areas  where 
shipments  of  P€B  wasle  are  held  during 
the  normal  course  of  transportation 
Transport  vehicles  are  not  transfer 
fucihties  under  this  definition,  unless 
they  are  used  for  the  storage  of  PCB 
wastes,  rather  than  for  actual  transport 
activities.  Storage  areas  for  PCB  wastes 
at  transfer  facilities  are  subject  to  the 
storage  facility  standards  of  5  761  65. ^ 
but  they  are  exempt  from  Ihe  apprcvfti 
requirements  of  j  761-6^).  unless  they 
store  the  same  PCB  wastes  for  more 
than  10  consecutive  days. 

■Tjransporter  of  PCB  wasle"  means, 
for  the  purposes  of  Subpart  ]  of  this  pari, 
any  person  engaged  in  the  off-site 
transportation  of  regulated  PCB  waste 
by  air.  rail,  highway,  or  water. 

3.  In  5  761.65  by  adding  paragraphs 
(d).  (e).  (f).  (g).  and  (h)  to  read  as 
follows: 

§  76 1 .65    S(or»9«  for  disposal. 
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(d)  Approval  of  commercial  storers  of 
PCB  wastes.  1 1 )  All  commercial  storere 
of  PCB  wasle.  as  defined  in  \  781.3.  shall 
have  interim  approval  to  operate 
commercial  facilities  for  the  storage  of 
PCB  wastes  until  (insert  date  180  days 
after  effective  date  of  the  final  rule). 
Commercial  storers  of  PCB  waste  are 
prohibited  from  storing  any  PCB  wastes 
at  their  facilities  after  (insert  dale  180 
days  after  effective  date  of  the  final 
rule|  unless  they  have  submitted  by 
(insert  date  180  days  after  effective  dale 
of  the  final  rule]  a  complete  application 
for  a  final  storage  approval  under 
paragraph  [d)(2)  of  this  section.  The 
period  of  interim  approval  shall  be 
extended  to  include  the  penod  dunng 
which  EPA  considers  an  applcation 
submitted  m  accordance  with  this 
paragraph. 

(2)  The  Regional  Administrator  for  the 
region  in  which  the  storage  facility  is 
located  shall  grant  a  written,  final 
approval  to  engage  in  the  commercitU 
storage  of  PCB  wastes  upon  a 
determination  by  the  Regional 
Administrator  that: 

(i)  The  principals  and  key  employees 
responsible  for  the  establishment  or 
operation  of  the  commercial  storage 
facility  are  qualified  to  engage  in  the 
busmess  of  commercial  storage  of  PCB 
wastes. 

(ii)  Tlie  facility  possesses  the  capacity 
to  handle  the  quantities  of  PCB  wastes 
which  the  owner  or  operator  of  the 
facility  has  estimated  will  be  the 
maximum  quantities  of  PCB  waste  that 
will  be  handled  at  any  one  time  at  the 
facility. 

(iii)  The  owner  or  operator  of  the 
facility  has  certified  compliance  with 
the  storage  facility  standards  in 
paragraph  (b)  of  this  section. 

(iv)  The  owner  or  operator  has 
developed  a  written  closure  plan  for  the 
facility  that  is  deemed  acceptable  by  the 
Regional  Administrator  under  the 
closure  plan  standards  of  paragraph  (e| 
of  this  section. 

(v)  The  owner  or  operator  has 
included  In  the  application  for  final 
approval  a  demonstration  of  financial 
responsibility  for  closure  that  meets  the 
financial  responsibility  standards  of 
paragraph  (g)  of  this  section. 

(3)  Application.  Applicants  for  final 
storage  approvals  shall  submit  a  written 
application  that  includes  any  relevant 
information  bearing  upon  the 
qualifications  of  the  facility's  principals 
and  key  employees  to  engage  in  the 
business  of  commercial  storage  of  PCB 
wastes.  This  information  shall  Include. 
but  is  not  limited  to: 

(i)  The  identification  of  the  principals 
or  key  employees  who  are  or  will  be 


responsible  for  the  operation  of  the 

facility. 

(ill  Information  concerning  the 
principals'  or  key  employees'  techniCdl 
qualifications  and  experience  m 
handUng  PCB  wastes  or  other  wastes, 

[m)  Information  concemmg  any  past 
State  and  Federal  environmental 
violations  involving  the  same  business 
or  another  business  with  which  the 
principals  or  key  employees  were 
affiliated. 

(iv)  A  list  of  all  companies  currently 
owned  or  operated  in  the  past  by  the 
principals  or  key  employees. 

(v)  The  owner  8  or  operator's  estimate 
of  maximum  PCB  waste  quantities  to  be 
handled  at  the  facility. 

(vi)  A  written  statement  certifying 
compliance  with  paragraph  (b|  of  this 
section  and  containing  a  certification  aa 
defined  in  S  761.3. 

(vii)  A  written  closure  plan  for  the 
facility,  as  described  in  paragraph  (e)  of 
this  section. 

(viii)  The  current  closure  cost  estimate 
for  the  facility,  as  described  in 
paragraph  (f)  of  this  section. 

(ix)  A  demonstration  of  financial 
responsibility  to  close  the  facility,  as 
described  in  paragraph  (g)  of  this 
section. 

(4)  The  wTitten  approval  issued  by  the 
Regional  Administrator  shall  include: 

(i)  The  delermmdtion  required  under 
paragraph  [d](2j  of  this  section, 
including  a  statement  of  the  basis  for  the 
determination. 

(il)  A  condition  incorporating  the 
closure  plan  submitted  by  the  facility 
owner  or  operator  and  approved  by  ihn 
Regional  Administrator 

(iii)  A  condition  imposing  a  maximum 
rated  PCB  storage  capacity  which  the 
facility  shall  not  exceed  during  its  PCB 
waste  storage  operations.  The  maximum 
rated  storage  capacity  imposed  under 
this  condition  shall  not  be  greater  than 
the  estimated  maximum  inventory  of 
PCB  wastes  included  in  the  owners  or 
operator's  application  for  a  final 
approval. 

(iv)  Such  other  conditions  as  deemed 
necessary  by  the  Regional 
Administrator  to  ensure  that  the 
operations  of  the  PCB  storage  facility 
will  not  pose  an  unreasonable  risk  of 
injury  to  health  or  the  environment. 

(5)  Storage  areas  at  transfer  facilities 
are  exempt  from  the  requirement  to 
obtain  final  approvals  under  this 
paragraph,  imless  the  same  PCB  wastes 
are  stored  at  these  facilities  for  greater 
than  10  consecutive  days. 

(e)  Closure.  (1)  A  commercial  storer  of 
PCB  wasle.  as  defmed  in  S  761. 3.  must 
have  a  written  closure  plan  that 
identifies  the  steps  that  the  owner  or 
operator  of  the  facility  must  take  to 


close  its  PCB  waste  storage  facility  in  a 
manner  that  eUminates  the  potential  for 
post-closure  releases  of  PCBs  to  the 
environment  which  may  present  an 
unreasonable  risk.  An  acceptable 
closure  plan  must  include,  at  a 
minimum. 

(i)  A  description  of  how  the  PCB 
storage  areas  of  the  facility  will  be 
closed  in  a  manner  that  eliminates  the 
potential  for  post-closure  releases  of 
PCBs  to  the  environmenl. 

(ii)  An  identification  of  the  maximum 
extent  of  storagf?  operaiions  that  will 
remain  unclosed  during  the  active  life  of 
the  facility,  including  an  identification  of 
the  extent  of  PCB  storage  operations  at 
the  facility  relative  to  other  wastes  that 
will  be  handled  at  the  facility. 

(iii)  An  estimate  of  the  maximum 
inventory  of  PCB  wastes  that  will  ever 
be  handled  at  one  time  at  the  facility 
over  its  active  life,  and  a  detailed 
description  of  the  methods  or 
arrangements  to  be  used  during  closure 
for  removing,  transporting,  storing,  or 
disposing  of  the  facility's  inventory  of 
PCB  wastes,  including  an  identification 
of  any  off-site  facilities  that  will  be 
used. 

(iv)  A  detailed  description  of  the  steps 
needed  to  remove  or  decontaminate  PCB 
waste  residues  and  contaminated 
containment  system  components, 
equipment,  structures,  and  soils  during 
closure  in  accordance  with  the  PCB 
Spills  Cleanup  Policy  in  Subpart  C  of 
this  Part,  including  a  descriptiqji  of  the 
methods  for  sampling  and  testing  of 
surrounding  soils,  and  the  criteria  for 
determining  the  extent  of  removal  or 
decontamination. 

(v)  A  detailed  description  of  other 
activities  necessary  during  the  closure 
period  to  ensure  that  any  post-closure 
releases  of  PCBs  to  the  environment  will 
not  present  unreasonable  risks.  This 
includes  activities  such  as  groundwater 
monitoring,  run-on  and  run-off  control, 
and  facihty  security. 

(vi)  A  schedule  for  closure  of  each 
area  of  the  facility  where  PCB  wastes 
are  stored  or  handled,  including  the  total 
time  required  to  close  each  area  of  PCB 
waste  storage  or  handling,  and  the  lime 
required  for  any  intervening  closure 
activities. 

(vll)  An  estimate  of  the  expected  year 
of  closure  of  the  PCB  waste  storage 
areas. 

(2)  A  written  closure  plan  found  to  be 
acceptable  by  the  Regional 
Administrator  under  this  section  shall 
become  a  condition  of  any  approval 
granted  under  paragraph  (d)  of  this 
section. 

(3)  The  commercial  storer  of  PCB 
waste  shall  submit  a  wntten  request  to 
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the  Regional  Administrator  for  a 
modification  to  its  storage  approval  to 
amend  its  closure  plan,  whenever 

(il  Changes  m  ownership,  operating 
pluns.  or  facility  design  affect  the 
existing  closure  plan. 

(ii)  There  is  a  change  m  the  expected 
date  of  closure,  if  applicable. 

(iii)  In  conducting  closure  activities, 
unexpected  events  require  a 
modification  of  the  approved  closure 
plan. 

(4)  The  Regional  Administrator  may 
request  modifications  to  the  existing 
closure  plan  under  the  conditions 
described  in  paragraph  (e)(3)  of  this 
section. 

(5)  Commercial  storers  of  PCB  waste 
shall  comply  with  the  following  closure 
schedule; 

(i)  The  commercial  storer  shall  notify 
the  Regional  Administrator  in  writing  at 
least  60  days  prior  to  the  date  on  which 
final  closure  of  its  PBC  storage  facility  is 
expected  to  begin. 

(ii)  The  date  when  a  commercial 
storer  of  PCB  waste  "expects  to  begin 
closure"  shall  be  no  later  than  30  days 
after  the  date  on  which  the  storage 
facility  received  its  final  quantities  of 
PCB  waste.  For  good  cause  showTi.  the 
Regional  Administrator  may  extend  the 
date  for  commencement  of  closure  for 
an  additional  30-day  period. 

(iii)  Within  90  days  after  receiving  the 
final  quantity  of  PCB  waste  for  storage, 
a  commercial  storer  of  PCB  waste  shall 
cause  all  PCB  wastes  m  storage  at  the 
facility  to  be  removed  from  the  facility 
in  accordance  with  the  approved  closure 
plan.  For  good  cause  shown,  the 
Regional  Administrator  may  approve  a 
reasonable  extension  to  the  period  for 
removal  of  the  PBC  waste. 

(iv)  A  commercial  storer  of  PCB  waste 
shall  complete  closure  activities  in 
accordance  with  the  approved  closure 
plan  and  within  180  days  after  receiving 
the  final  volume  of  PCB  wastes  for 
storage  at  the  facility.  For  good  cause 
shown,  the  Regional  Administrator  may 
approve  a  reasonable  extension  to  the 
closure  period- 
IB)  During  the  closure  period,  all 
contaminated  equipment,  structures,  and 
soils  shall  be  disposed  of  in  accordance 
with  the  disposal  requirements  of 
Subpart  D  of  this  part.  or.  if  applicdble. 
dpcontaminated  in  accordance  with  the 
PCB  Spills  Cleanup  Policy  al  Subpart  G 
of  this  pari.  When  PCB  wastes  are 
removed  from  (he  facility  during  closure, 
thf  owner  or  operator  becomes  a 
generator  of  PCB  waste  subject  to  the 
generator  requirements  of  Subpart  \  of 
this  part. 

(7)  Within  60  days  of  completion  of 
closure  of  each  facility  for  the  storage  of 
PCB  wastes,  the  commercial  storer  of 


PCB  wastes  shall  submit  to  the  Regional 
Administrator,  by  registered  mail,  a 
centificalion,  as  defined  in  §  761.3,  that 
the  PCB  storage  faciUty  has  been  closed 
in  accordance  with  the  appro^d  closure 
plan  The  certification  shall  be  signed  by 
the  owner  or  operator  and  by  an 
independent  registered  professional 
engineer. 

(f)  Closure  cost  tstimote.  (1)  A 
comme^al  storer  of  PCB  wastes  shall 
have  a  detailed  estimate,  in  current 
dollars,  of  the  cost  of  closing  its  facility 
in  accordance  with  its  approved  closure 
plan.  The  closure  cost  estimate  shall  be 
in  writing,  and  certified  to  by  the  person 
preparing  it,  using  the  certification 
defined  in  \  761.3.  and  shall  comply  with 
the  following  criteria: 

(i)  The  closure  cost  estimate  shall 
equal  the  cost  of  final  closure  al  the 
point  m  the  PCB  storage  facility's  active 
life  when  the  extent  and  manner  of  PCB 
storage  operations  would  make  closure 
the  most  expensive,  as  indicated  by  its 
closure  plan. 

(ii)  The  closure  cost  estimate  shall  be 
based  on  the  costs  to  the  owner  or 
operator  of  hiring  a  third  party  to  close 
the  facility,  and  the  third  party  shall  not 
be  either  a  corporate  parent  or 
subsidiary  of  the  owner  or  operator 

(iii)  The  owner  or  operator  shall 
include  in  the  estimate  the  current 
market  costs  for  off-site  commercial 
disposal  of  its  maximum  estimated 
inventory  of  PCB  wastes,  except  that  on- 
site  disposal  costs  may  be  used  if  on-site 
disposal  capacity  will  exist  al  the 
facility  at  all  times  over  the  life  of  the 
PCB  storage  facility. 

(iv)  The  closure  cost  estimate  may  not 
incorporate  any  salvage  value  that  may 
be  reahzed  with  the  sale  of  wastes, 
facility  structures  or  equipment,  land,  or 
other  assets  associated  with  the  facility 
at  the  time  of  closure. 

(v)  The  closure  cost  estimate  may  not 
incorporate  a  zero  cost  for  PCB  wastes 
that  might  have  economic  value. 

(2)  During  the  active  Ufe  of  the  PCB 
storage  facility,  the  commercial  storer  of 
PCB  waste  shall  adjust  the  closure  cost 
estimate  for  inflation  within  60  days 
prior  to  the  anniversary  date  of  the 
establishment  of  the  financial 
instruments  used  to  demonstrate 
financial  responsibility  for  closure, 
except  that  owners  or  operators  who 
use  the  financial  test  or  corporate 
guarantee  shall  adjust  their  closure  cost 
estimates  for  infiation  within  30  days 
after  the  close  of  the  storer's  fiscal  year. 
The  adjustment  may  be  made  by 
recalculating  the  maximum  costs  of 
closure  in  current  dollars,  or  by  using  an 
inflation  factor  derived  from  the  most 
recent  Implicit  Price  Deflator  for  Gross 
National  Product  published  by  the  U.S. 


Department  of  Commerce  in  its  Sixr\ey 
of  Current  Business.  The  Implicit  Price 
Deflator  for  Gross  National  Product  is 
included  in  a  monthly  publication  titled 
Economic  Indicators,  which  is  available 
from  the  Superintendent  of  Documents. 
Government  Printing  Office, 
Washington,  DC  20402.  The  inflation 
factor  used  in  the  latter  method  is  the 
result  of  dividing  the  latest  published 
annual  Deflator  by  the  Deflator  for  the 
previous  year.  The  adjustment  to  the 
closure  cost  estimate  is  then  made  by 
multiplying  the  most  recent  closure  cost 
estimate  by  the  latest  inflation  factor 

(3)  Where  the  Regional  Administrator 
approves  a  modification  to  the  facility's 
closure  plan,  and  that  modification 
increases  the  cost  of  closure,  the  owner 
or  operator  shall  revise  the  closure  cost 
estimate  no  Idler  than  30  days  after  the 
modification  is  approved  Any  such 
revision  shall  also  be  adjusted  for 
inflation  in  accordance  with  paragraph 
(f|12)  of  this  section. 

(4)  The  owner  or  operator  of  the 
facility  shall  keep  at  the  facility  during 
its  operating  life  the  most  recent  closure 
cost  estimate,  includmg  any  adjustmen?? 
resulting  from  inflation  or  from 
modifications  to  the  closure  plan. 

{gl  Financial  assurance  for  closure.  A 
commercial  storer  of  PCB  waste  shall 
establish  financul  assurance  for  closure 
of  each  PCB  storage  facility  that  it  owns 
or  operates.  In  establishing  financial 
assurance  for  closure,  the  commercial 
storer  of  PCB  waste  may  choose  from 
the  following  fmancial  assurance 
mechanisms: 

(1 )  The  "closure  trust  fund."  as 
specified  in  S  2M.143(a)  of  this  chapter, 
except  for  paragraph  (a)13)  of  \  264.143. 
For  purposes  of  this  paragraph,  the 
following  provisions  also  apply: 

(i)  Payments  into  the  trust  fund  shall 
be  made  annually  by  the  owner  or 
operator  over  the  remaining  operating 
life  of  the  facility  as  estimated  in  the 
closure  plan,  or  over  3  years.  whiche%'*-'r 
period  is  shorten  this  period  is  hereafter 
referred  to  as  the  "pay-in  period  " 

(ii)  For  a  new  facility,  the  first 
payment  into  the  closure  trust  fund  shall 
be  made  before  the  initial  receipt  of  PCB 
waste  for  commercial  storage.  A  receipt 
from  the  trustee  shall  be  submitted  by 
the  owner  or  operHtor  to  the  Regional 
Administrator  before  this  initial  dehvery 
of  PCB  waste.  The  first  payment  shall  be 
at  least  equal  to  the  current  closure  c:ost 
estimate,  except  as  provided  m 
paragraph  (g)(7)  of  this  section  for 
multiple  mechanisms,  divided  by  the 
number  of  years  in  the  pay-in  period. 
Subsequent  payments  shall  be  made  no 
later  than  30  days  after  each 
anniversary  date  of  the  first  payment. 
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The  amount  of  each  subsequent 
payment  shall  be  determined  by 
subtracting  the  cmrenl  value  of  the  iruat 
fund  from  the  current  closure  coat 
estimate,  and  dividing  this  difference  by 
the  number  of  years  remaining  in  the 
pay-in  period. 

(iii)  If  an  owner  or  operator  of  a 
facility  existing  on  the  effective  date  of 
this  paragraph  estabhshes  a  trust  fund 
to  meet  the  financial  assurance 
requirements  of  this  paragraph,  and  the 
value  of  the  tnjst  fund  is  less  than  the 
current  closure  cost  estimate  when  a 
final  approval  is  granted  for  the  facility, 
the  amount  of  the  current  closure  cost 
estimate  still  to  be  paid  into  the  trust 
fund  shall  be  paid  in  over  the  pay-in 
penod  as  defined  in  paragraph  [g)fl)(i) 
of  this  section.  Payments  shall  continue 
to  be  made  no  later  than  30  days  after 
each  anniversary  date  of  the  first 
payment  made  mto  the  trust  fund  The 
amount  of  each  paj-ment  shall  be 
determmed  by  subtracting  the  current 
value  of  the  trust  fund  from  the  current 
closure  cost  estimate,  and  dividing  this 
difference  by  the  number  of  years 
remaining  in  the  pay-m  penod. 

(iv)  The  submission  of  a  trust 
agreement  with  the  wording  specified  in 
§  264.151[a}n)  of  this  chapter,  including 
any  reference  to  hazardous  waste 
management  facilities,  shall  be  deemed 
to  be  in  compliance  with  the 
re<juirement  to  submit  a  trust  agreempnl 
under  this  subpart. 

(21  The  "surety  bond  guaranteeing 
payment  into  a  closure  trust  fund."  as 
specified  in  5  264.143(b)  of  this  chapter, 
including  the  use  of  the  surety  bond 
insirumenl  specified  at  (  264.151(b)  uf 
this  chapter  and  the  standby  trust 
specified  at  $  264.l43fbK3)  of  this 
chapter.  The  use  of  the  surety  bonds, 
surety  bond  instruments,  and  standby 
trust  agreements  specified  in 
5  5  264  143(b)  and  264.151(b)  of  this 
chapter  shall  be  deemed  to  be  in 
compliance  with  this  Subpart. 

(3)li}  The  "surety  bond  guaranteeing 
performance  of  closure. "  as  specified  ai 
I  264.143(cj  of  this  chapter,  except  for 
paragraph  \c]\5]  of  {  264.143.  The 
submission  and  use  of  the  surety  bund 
instrument  specified  at  |  264.15i[c)  of 
this  chapter  and  the  standby  trust 
specified  at  $  264.143(c)(3)  of  this 
chapter  shall  be  deemed  to  be  in 
compliance  with  the  requirements  under 
lhi«  Subpart  relating  to  the  use  of  surety 
bonds  and  standby  U-ust  funds. 

(u|  For  the  purposes  of  this  paragraph, 
and  under  the  terms  of  the  bond,  the 
surety  shall  become  liable  on  the  bond 
obligation  when  the  owner  or  operator 
fails  to  perform  as  guaranteed  by  the 
bond.  Following  a  final  admmjstrative 
determination  pursuant  to  section  16  of 


TSCA  that  the  owner  or  operator  has 
failed  to  perform  final  closure  in 
accordance  with  the  closure  plan  and 
other  approval  or  regulatory 
requirement  when  required  to  do  so. 

f4)(i)  The  "closure  letter  of  credit" 
specified  m  S  264.143(d)  of  this  chapter, 
except  for  paragraph  (d)(e)  of  {  264.143. 
The  submission  and  use  of  the  letter  of 
credit  instrument  specified  at 
§  264.151(d)  of  this  chapter  and  the 
standby  trust  specified  in  |  264.143(dl(3) 
of  this  chapter  shall  be  deemed  to  be  in 
compliance  with  the  requirements  of  this 
Subpart  relating  to  the  use  of  letters  of 
credit  and  standby  trust  funds. 

(ii)  For  the  purposes  of  this  paragraph, 
the  Regional  Administrator  may  draw 
on  the  letter  of  credit  following  a  final 
administrative  determination  pursuant 
to  section  16  of  TSCA  that  the  owner  or 
uperalor  has  failed  to  perform  final 
closure  m  accordance  with  the  closure 
plan  and  other  approval  or  regulatory 
requirement  when  required  to  do  so. 

(51  "Closure  insurance,"  as  specified 
in  9  264.143(e)  of  this  chapter,  utilizing 
the  certificate  of  msurance  for  closure 
specified  at  S  264-151(e)  of  this  chapter. 
The  use  of  closure  insurance  as  ^ 

specified  in  $  264.143(e)  of  this  chapter 
and  the  submission  and  use  of  the 
certificate  of  msurance  specified  in 
i  264.151(e]  of  this  chapter  shall  be 
deemed  to  be  in  compliance  with  the 
requirements  of  this  Subpart  relating  to 
'he  use  of  closure  insurance. 

16)  The  "financial  test  and  corporate 
guarantee  for  closure."  as  described  in 
5  264-143(0  of  this  chapter,  including  a 
letter  signed  by  the  owner's  or 
operator  s  chief  financial  officer  as 
specified  at  §  264.151(f)  of  this  chapter 
and.  if  applicable,  the  wntten  corporate 
guarantee  specified  at  §  264.151(h)  of 
this  chapter.  The  use  of  the  financial  test 
and  corporate  guarantee  specified  in 
i  264.143(0  of  this  chapter,  the 
submission  and  use  of  the  letter 
sppi  ified  m  5  264  151(0  of  this  chapter. 
find  the  submission  and  use  of  the 
wntten  corporate  guarantee  specified  at 
S  264.151ih)  of  Ihis  chapter  shaU  be 
deemed  to  be  in  compliance  with  the 
requirements  of  this  Subpart  relating  to 
the  use  of  finantidl  tests  and  corporate 
guarantees. 

(7)  The  use  of  multiple  fmantial 
mechanisms,  as  specified  m  {  264.143(g} 
of  this  chapter. 

(h)  Release  of  owner  or  operator. 
Within  60  days  after  receiving 
certifications  from  the  owner  ot  operator 
and  an  independent  registered 
professional  engineer  that  final  closure 
has  been  completed  in  accordance  with 
the  approved  closure  plan,  the  Regional 
.Administrator  will  notify  the  owner  or 
operator  in  wntmg  that  the  owner  or 


operator  is  no  longer  required  by  this 
section  to  maintain  financial  assurance 
for  final  closure  of  the  facility,  unless 
the  Regional  Administrator  has  reason 
to  believe  that  final  closure  has  not  been 
in  accordance  with  the  approved  closure 
plan.  The  Regional  Administrator  shall 
provide  the  owner  or  operator  a  detailed 
written  statement  of  any  such  reason  to 
believe  that  closure  has  not  been  in 
accordance  with  the  approved  closure 
plan. 

Subpart  J— 1  Amended )  j 

4.  By  revising  the  heading  for  Subpart 
I  to  read:  "Subpart  I — General  Records 
and  Reports." 

5.  Oy  revising  paragraphs  (a)  and  (b) 
of  $  761. IBO  to  read  as  follows: 

S  761.180    Records  snd  monitoring.  I 

(a)  PCBs  and  PCB  Items  m  service  or 
projected  for  disposal  Beginning  July  2. 
1978.  each  owner  or  operator  of  a 
facility,  other  than  a  commercial  slorer 
of  PCB  waste,  using  or  storing  at  one 
time  at  least  45  kilograms  199.4  pounds) 
of  the  PCBs  contained  in  PCB 
Container(s)  or  one  or  more  PCB 
Transformers,  or  50  or  more  PCB  Large 
High  or  Low  Voltage  Capacitors  shall 
develop  and  maintain  written  records  on 
the  disposition  of  the  PCBs  and  PCB 
Items.  These  records  shall  form  the 
basis  for  a  distinct,  written  annual 
document  prepared  for  each  facility  by 
)uly  1  covering  the  previous  calendar 
(January  to  December)  year.  The  records 
and  documents  shall  be  maintained  for 
at  least  5  years  after  the  facility  ceases 
using  ur  storing  PCBs  and  PCD  Items  in 
the  prescribed  quantities.  The  following 
information  for  each  facility  shall  be 
included  in  the  wntten  annual 
document: 

(1)  The  name,  address,  and  EPA 
identification  number  of  the  facility 
covered  by  the  annual  document  and 
the  calendar  year  covered  by  the 
document 

12)  For  each  PCB  or  PCB  Item 
identified  as  removed  from  service: 

(i)  The  identity  of  the  PCB  or  PCB  Item 
including: 

(A)  The  seridl  number  or  other  means 
of  identifying  specifically  each  PCB 
Article.  I*CD  Container,  PCB  Article 
Container,  or  other  PCB  Item. 

(B)  A  description  of  the  contents  of 
each  PCB  Container  and  PCS  Article 
Container,  and  the  total  weight  in 
kilograms  of  any  PCBs  and  PCB  Items  in 
each  PCB  Container  and  PCB  Article 
Container. 

(li)  The  date  removed  from  ser^icx*. 
the  date  placed  into  storage  fur  disposal, 
the  flUte  placed  into  transport  for  off-stte 
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storage  or  diposel,  and.  if  available  from 
a  Certificate  of  Disposal,  the  date  of 
disposal 

(iii)  The  name,  address,  and  EPA 
identification  number  of  the  transporter 
which  transported  PCB  waste  off-site  for 
storage  or  disposal,  and  the  name, 
address,  and  EI'A  identification  number 
of  the  disposal  or  commercial  storer  of 
PCB  waste  to  which  the  PCB  waste  was 
transported. 

(3)  Total  quantities  of  PCBs  and  PCB 
Items  remaining  in  service  at  the  end  of 
the  calendar  year 

(4)  Total  quantities  of  PCBs  or  PCB 
Items  removed  from  service,  placed  into 
storage  for  disposal,  and  placed  into 
transpart  for  off-site  storage  or  disposal 
during  the  calendar  year. 

15)  In  recording  total  quantities  of 
PCBs  and  PCB  Items  in  paragraphs  (8){3) 
and  (4)  of  Ihis  section,  the  quantities 
shall  be  recorded  using  the  following 
breakdown: 

(i)  Total  weight  tn  kilograms  of  any 
PCBs  or  PCB  Items  in  PCB  Containers 
and  PCB  Article  Containers,  including 
the  identification  of  container  contents 
such  as  liquids  or  capacitors. 

(ii)  Total  number  of  PCB  Transformers 
and  total  weight  in  kilograms  of  any 
PCBs  contained  m  the  transformers. 

(iii)  Total  number  of  PCB  Large  High 
or  Low  Voltage  Capacitors. 

(b)  Disposers  and  commercial  storers 
of  PCB  waste-  Each  owner  or  operator  of 
a  facility  (includmg  high  efficiency 
boiler  operations)  used  for  the 
commercial  storage  or  disposal  of  PCBs 
and  PCB  Items  shall  by  ]uly  1. 1979  and 
each  July  1  thereafter  prepare  and 
maintain  a  wntten  annual  document 
that  includes  the  information  required 
by  paragraphs  (b|(l)  through  (4)  of  this 
section  for  PCBs  and  PCB  items  that 
were  handled  as  PCB  waste  at  the 
facility  during  the  previous  calendar 
(January  to  December)  year.  The  annua! 
document  shall  be  retained  at  each 
facility  for  at  least  5  years  after  the 
facility  is  no  longer  used  for  the  storage 
or  disposal  of  PCBs  and  PCB  Items 
except  that  in  the  case  of  chemical 
waste  landfills,  the  annual  document 
shall  be  maintained  at  least  20  years 
after  the  chemical  waste  landfill  is  no 
longer  used  for  the  disposal  of  PCBs  and 
PCB  Items.  The  documents  shall  be 
available  al  the  facility  for  inspection  by 
authorized  representatives  of  the 
Agency.  If  the  facility  will  cease 
commercial  PCB  storage  or  disposal 
operations,  the  owner  or  operator  of 
such  facility  shall  provide  at  least  60 
days  advance  written  notice  to  the 
Regional  Administrator  for  the  region  in 
which  the  facility  is  located  of  the  date 
the  facility  intends  to  begin  closure.  The 
notice  shall  also  specify  where  the 


annual  documents  that  are  required  to 
be  maintained  by  this  paragraph  are 
located.  Each  annual  document  shall 
contain  the  information  described  in 
paragraphs  (b)(1)  through  (4)  of  this 
section. 

(1)  The  EPA  identification  number, 
name,  owner,  and  address  of  the  storage 
or  disposal  facility,  and  the  calendar 
year  covered  by  the  document, 

(2)  For  each  PCB  or  PCB  Item  received 
by  the  facility  for  storage  or  disposal: 

(i)  The  identity  of  the  PCB  or  PCB  Item 
received,  including: 

(A)  The  senal  number  or  other  means 
of  identifying  specifically  each  PCB 
Article.  PCB  Container,  or  other  PCB 
Item. 

(B)  A  description  of  the  contents  of 
each  PCB  Container,  and  the  weight  in 
kilograms  of  any  PCBs  and  PCB  Items  in 
each  PCB  Container. 

(ii)  The  name.  EPA  identification 
number  (if  any),  and  address  of  the 
owner  or  operator  of  the  facility  from 
which  each  PCB  or  PCB  Item  was 
received- 

(iti)  The  date  received,  the  date  of 
removal  from  service,  the  dale  disposed 
of  at  the  facility,  or,  if  applicable,  the 
date  transported  off-site  to  another 
disposal  or  storage  facility. 

(iv)  The  name,  address,  and  EPA 
identification  number  of  any  transporter 
who  transported  PCB  waste  off-site  to 
another  disposal  or  storage  facility,  and 
the  name,  address,  and  EPA 
identification  number  of  the  disposal  or 
storage  facility  to  which  the  PCB  or  PCB 
Item  was  transported. 

(3)  A  summary  of  the  total  quantities 
of  PCBs  and  PCB  Items  handled  at  the 
faahty  during  the  previous  calendar 
year,  including  totals  for  each  of  the 
following  categories: 

(i)  PCBs  or  PCB  Items  received  during 
the  year. 

(ii)  PCBs  or  iCB  Items  transferred  to 
other  facilities  during  the  calendar  year. 

(iii)  PCBs  or  PCB  Items  retained  at  the 
facility  at  the  end  of  the  year. 

(4)  When  summanzmg  the  total 
quantities  of  f*CBs  and  i*CB  Items  for 
purposes  of  paragraph  (b)(3)  of  this 
section,  the  Iota)  quantities  shall  be 
recorded  using  the  following 
breakdown: 

(i)  Total  weight  in  kilograms  of  PCBs 
in  containers  and  PCB  Items  in 
containers. 

(ii)  Total  weight  in  kilograms  of  PCBs 
in  PCB  Articles. 

(iii)  Total  number  of  PCB 
Transformers  and  other  PCB  Articles, 
PCB  Articles  not  in  PCB  Containers,  and 
PCB  Equipment  not  in  PCB  Containers. 

(5}(i)  The  owner  or  operator  of  a  PCB 
disposal  or  commercial  storage  facility 
shall  submit  a  cxipy  of  the  annual 


document  required  under  paragraph  (b) 
of  this  section  to  the  Regional 
Administrator  by  July  15  of  each  year, 
beginning  with  the  first  July  15  that 
occurs  after  [insert  effective  date  of  final 
rule]. 

(ii)  An  owner  or  operator  of  a  PCB 
commercial  storage  or  disposal  facility 
may  assert  a  business  confidentiality 
claim  covering  parts  of  the  annual 
document.  In  such  cases,  the  owner  or 
operator  shall  follow  the  procedures  for 
asserting  business  confidentiality  claims 
described  m  S  704.7  of  this  chapter, 
including  the  requirement  of  i  704.7(cl 
that  persons  asserting  a  claim  of 
business  confidentiality  submit  a  second 
copy  of  the  annual  document  that  is 
complete  except  that  the  data  claimed  to 
be  confidential  has  been  deleted. 

(iii)  The  requirement  to  submit  annual 
documents  to  the  Regional 
Administrator  continues  until  the 
submission  of  the  atmual  document  for 
the  calendar  year  dunng  which  the 
facility  ceases  PCB  storage  or  disposal 
operations.  Storage  operations  have  not 
ceased  until  all  PCB  wastes,  mcluding 
any  PCB  wastes  generated  during 
closure,  have  been  removed  from  the 
facility. 

(6)  Whenever  a  commercial  slorer  of 
PCB  waste  accepts  PCBs  or  PCB  Items 
at  its  storage  facility,  and  transfers  the 
PCB  wastes  off-site  to  another  facility 
for  storage  or  disposal,  the  commercial 
storer  of  PCB  waste  shall: 

(i)  initiate  a  manifest  under  Subpart  K 
of  this  Part  for  the  transfer  of  PCBs  or 
PCB  Items  to  the  next  storage  or 
disposal  facility,  and  include  on  the 
manifest  or  continuation  sheet  the 
daie(s)  of  removal  fitira  service  for  each 
PCB  or  PCB  Item. 

(ii)  Include  m  its  annual  document 
(5  761.180(b))  records  for  each  PCB  or 
KIB  Item  transferred  from  the  facility 
dunng  the  calendar  year,  the  date  of 
removal  from  service,  as  indicated  on 
the  manifest  or  continuation  sheet  thai 
accompanied  the  PCB  waste  to  the 
storage  facility. 

(iii)  Include  in  its  annual  document 
( 5  7B1.180(b))  records  for  each  PCB  or 
PCB  Item  transferred  lo  a  disposal 
facility  during  the  calendar  year,  the 
confirmed  date  of  disposal,  as  indicated 
by  a  Certificate  of  Disposal. 

0.  By  adding  a  Subpart  K  to  read  as 

follows: 

Subpart  K— PCB  Waste  DIsposai  Records 
and  Reports 

Ser- 

761.202    EPA  identification  numbers. 
761.205    Nolificaiton  of  PCB  waste  acfivicy. 
761. 207     The  manifest — geoKral 
requirements- 
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Sec 

''61  208  Use  of  the  mamfesl. 

"61  209  Retention  oi  manifest  recorda 

T61  210  Mamfesl  discrepancies- 

"61  211  L'nmanifMted  waste  report, 

"61  215  Exception  reporting  by  generators  of 

PCB  waste 

"61  218  Certificate  of  Disposal 

Subpart  K— PCB  Waste  Disposal 
Records  and  Reports 

§  761.202    EPA  Identlficstlon  numbers. 

(a)  General,  .^ny  generator, 
commercial  storer,  transporter,  or 
disposer  of  PCB  waste  who  is  required 
to  have  an  EPA  identificalion  number 
under  this  Subpart,  but  has  not  received 
one.  may  oblaln  one  by  applying  to  the 
.Agency  usmg  the  notification 
procedures  and  form  described  in 

5  761.205. 

(b)  Prohibitions.  (l)(i)  A  generator  of 
PCB  waste  shall  not  process,  store, 
dispose  of.  transport,  or  offer  for 
transportation  PCB  waste  without 
having  received  an  EPA  identification 
number  from  the  Agency.  Generators  of 
PCB  waste  who  are  exempted  from 
notification  under  S  781.205(c)(1)  shall 
be  regarded  as  having  received  from  the 
Agency  the  EPA  identification  number 
■'40  CFR  PART  761.* 

(ii)  A  generator  of  PCB  waste  shall  not 
offer  the  PCB  waste  to  transporters. 
disposers  or  commepcral  storers  of  PCB 
waste  who  have  not  received  an  EPA 
identifrcation  number. 

(2)(i)  A  transporter  of  PCB  waste  shall 
not  transport  PCB  waste  MMthoat  having 
received  an  EPA  identification  number 
from  the  Agency. 

[ii]  A  traosporter  of  PCB  waste  shall 
not  deliver  PCB  waste  to  transporters, 
disposers,  or  commercial  starers«f  PCB 


waste  that  have  not  received  an  EPA 
identification  number 

(3)  A  commercial  storer  of  PCB  waste 
shall  not  accept  any  PCB  waste  for 
storage  without  havmg  received  an  EPA 
identification  number  from  the  Agency 

14)  A  disposer  of  PCB  waste  shall  nv\ 
accept  any  PCB  waste  for  disposal 
without  having  received  an  EPA 
identiP.cation  number  from  the  Agenry 

(c)  PCB  waste  handled  prior  ti) 
effective  date  of  this  Subpart. 
Generators  (other  than  generators 
exempt  from  notification  under 
§  781.2(K(c)(ll),  commercial  storers, 
transporters,  and  disposers  of  PCB 
waste  who  are  required  to  have  EPA 
identification  numbers  under  this 
Subpart  and  who  were  engaged  m  J*CB 
waste  handlmg  activities  on  or  pnor  to 
[insert  effective  date  of  the  final  ruiej. 
are  not  subject  to  the  prohibitions  of 
paragraph  (b)  of  this  section  if  they  hav; 
applied  for  an  EPA  identification 
number  in  accordance  with  the 
applicable  |  761.205  notification 
procedures.  Such  persons  shall  use  the 
EPA  identification  number  "40  CFR  Part 
761."  or  a  number  assigned  to  the 
persons  by  the  Agency  or  a  stale  under 
RCRA,  antil  the  Agency  issues  them  a 
specific  identification  number  under 
§761.20S(a).  (b),  or  (c). 

(d|  PCB  waste  first  handled  after 
effective  date  of  this  Subpart 
Generators  (other  than  generators 
exempt  from  notificetion  under 
S  7S1.205(cKl)).  commercial  storers. 
transporters,  and  disposers  of  PCB 
waste  who  are  required  to  have  EPA 
identification  numbers  under  this 
Subpart,  and  who  first  engage  in  PCB 
waste  activities  after  (insert  effective 
date  of  the  final  ruiei.  are  subiect  to  the 


prohiliitions  in  paragraph  (b)  of  this 
section  until  they  receive  their  EPA 

identification  n'jmbers 

;  761.205     Nottficatton  of  PCB  waste 
activity. 

! ii II 1 )  All  commercial  storers 
transporters,  and  disposers  nf  F*tJi 
wdstc  who  were  engatged  in  PCB  WHStc 
handling  activities  on  or  prior  to  linsert 
*'ffv(,tive  ddte  of  the  final  rule!  must 
notify  the  ARenry  of  their  PCB  waste 
activities  by  filing  EPA  Form  7710~.'^3. 
set  out  at  paragraph  |ci)f3l  of  this 
section,  with  the  Agency  by  no  Idler 
than  {insert  effective  date  of  the  final 
rule|   Upon  receiving  the  notification 
form,  the  Agency  will  assign  an  EPA 
identificalion  number  to  each  entity  thHi 
notifies 

(21  All  generators  (other  than 
jjeneralors  exempt  from  notificatitm 
under  §  7fil  205(cl(l]),  commercial 
storers,  transporters,  and  disposers  of 
F*CB  waste  who  first  engage  in  PCB 
waste  handling  activities  after  (insert 
effective  date  of  the  fmal  rule],  must 
notify  the  Agency  of  their  PCB  waste 
activities  by  fihng  EPA  Form  7710-53 
with  the  Agency  prior  to  engaging  in 
PCB  wdstp  handlmg  activities- 

(3)  Any  person  required  to  notify  i'.V.'K  ** 
under  this  section  shall  file  with  the 
Administrator  the  following  form, 
denoted  as  EPA  Form  7710-53. 

Note:  Form  7710-53  is  induded  for  the 
purpose  of  notice  and  comment,  but  it  wiU 
r.nt  physicaiJy  appear  in  the  final  rule  An 
t^vaildbility  slalement  fcir  the  form  mnd  the 
dfSL.ript)ve  infarmalion  included  m  paraj^iph 
!  a  [|4)  of  this  proposed  rule  will  appear  in 
pirtce  of  The  fut!  text  copy  of  the  form  and 
mstructiQfu. 
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SrEPA 


.Vtisn.'^ciior    DC  20-160 

Notification  of  PCB  Activitv 


■OMB  No    ■■>■  •••■ 


No  information  on  this  form  may  be  claimed  as  TSCA  CBI. 


CMerriical  Regulation  Branch 
Office  of  Toxic  Substances  TS-798 
U  S.  Environmental  Protection  Agency 
401  M  St.,  SW 
Washington,  DC  20460 


Name  0*  -ac-i'"y 


I  racji.ty  Majling  AacKe&s  (Sw^t  or  PO  Bom.  Cty.  Stare.  &  ZIP  CoOe) 


V  instailatjoo  Contact  (Nam9  and  Titmi 


3CA  PCe  10  NunDef 


f  pf  Qff.ctal  Use  Only 


EPA  toeni'lication  NumD«f  uf  iimact  ass-gn^a  o^a*/-  ^'oK■;. 


V  Location  ol  Fad'ty  (No.  &  Street.  Oty.  State.  S  ZIP  CoOe) 


DRAFT 


ete^pnon*  fskin->be<  {At9*  Code  ana  NumOef) 


\1  Tyrpe  ot  PCB  Activrty  (Mark  TC  .ft  app-Dp^a*  &o»    See  msfr^no^^ 

'  B  StO'ef  (Comrr^err  a') 


□  A-  Genera  Kv  •*> 
stofage  'ac4 

I         [  C-  Ttansporter 


■ty 


D  P©rmmed  Ospose' 


i  Olit'Cafo" 


Under  civii  anO  criminal  penalty  o(  law  for  the  making  or  submission  of  false 
or  fraudulent  statements  or  representations  (18  U  S  C  1001  and  15  U  S  C 
2615)  I  certify  that  the  information  contained  in  this  document  is  true, 
accurate,  and  complete.  As  to  the  identified  section(s)  of  this  document  for 
which  I  cannot  personally  verify  truth  and  accuracy,  I  certify  as  the 
company  official  having  supervisory  responsibility  for  the  persons  who, 
acting  under  my  direct  instructions,  made  the  verification  that  their 
information  is  true,  accurate,  and  complete 


f;ame  ana  0*^'C,ai  Till©  i7/pe  Of  pfirt) 
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Item-by-Item  Instructions 
for  Completing  EPA  Form  7710-53 


Return  completed  form  lo:  Chemical  Regulation  Branch 

Office  of  Toxic  Substances 

TS-79S 

U.S,  Environmental  Protection  Agency 

401  M  St.,  SW 

Washington,  DC  20460 
No  information  on  the  form  may  be  claimed  confidential. 

T>-pe  or  print  in  black  ink  all  items,  except  Item  VII,  "Certification."  If  you  must  use  additional  sheets,  indicate 
clearly  the  number  of  the  item  on  the  form  to  which  the  information  on  the  separate  sheet  applies. 
Item  I  -  Name  of  facility:  Enter  name  of  the  facility. 

Item  II  -  EP\  identincation  numlwr  lif  already  assigned  under  RCR.4)  Enter  the  identification  number  the 
facility  was  assigned  under  the  RCR.A  hazardous  waste  notification  regulations.  If  no  identification  number  has 

been  aisigned,  leave  this  space  blank. 

Items  III  and  fV  -  Facility  mailing  address  and  location:  Complete  Items  III  and  IV.  Please  note  that  the 
address  >ou  give  in  Item  IV.  •■Location  of  Facility,"  must  be  a  physical  address,  not  a  post  office  box  or  route 
number.  If  the  mailing  address  and  physical  location  are  the  same,  you  may  enter  "Same"  in  Item  IV.  If  the 
facility  IS  a  mobile  incinerator,  vou  mav  enter  "mobile"  in  Item  IV.  and  provide  the  mailing  address  for  the 

installation  contact  m  Item  HI 

Item  V  -  Installation  contact:  Enter  the  name,  title,  and  business  telephone  number  of  the  person  who  should 
be  contacted  regarding  information  submitted  on  this  form. 

Item  VI  -  Type  of  PCB  activ  ity:  .Mark  the  appropriate  box(es)  to  show  which  PCB  activities  are  taking  place  at 

this  facilit^y, 

A.  Generator  with  onsile  storage  facility:  You  are  a  generator  with  an  onsite  storage  facility  under  this 
notification  requ'rement  if  you  are  a  user,  oviner.  or  processor  of  PCBs  or  PCB  items  and  you  maintain  your 
own  storage  facilities  subject  to  CFR  76!  65(b)  for  PCBs.  If  you  are  a  generator  with  an  onsite  storage 
facilin,'.  mark  an  "X"  in  this  box. 

B.  Commercial  storer:  You  are  a  commercial  storer  if  you  own  or  operate  a  storage  facility  which  is  subject 
to  the  storage  facility  standards  of  40  CFR  761.65(b).  and  which  engages  m  offsile  storage  activities  involv- 
ing the  PCB  wastes  owned  by  others.  Most  commercial  storers  of  PCB  waste  perform  waste  storage  services 
in  exchange  for  a  fee  or  other  compensation,  but  the  receipt  of  compensation  is  not  nece.ssarv  for  your 
storage  facility  to  qualify  as  a  commercial  storer  of  PCB  wastes  under  this  notification  requirement  It  is 
sufficient  that  your  facility  stores  PCB  wastes  owned  by  others.  If  you  are  a  commercial  storer.  mark  an  "X" 
in  this  box 

C.  Transponer  If  you  mo.e  PCBs  by  air.  rail,  highway,  or  water,  then  mark  an  "X"  in  this  box. 

D.  Permitted  disposer  If  you  currently  hold  a  valid  EPA  permit  to  dispose  of  PCBs  in  concentrations 
exceeding  S'i  ppm  m  a  landfill,  through  alternative  technology  or  incineration,  mark  an  "X"  in  this  box. 

Item  VII  -  Certincaiion:  This  certification  must  be  signed  by  the  owner,  operator,  or  an  authorized  representa- 
tive of  the  facilit:,  An  "authorized  representative"  isa  person  responsible  for  the  overall  operation  of  the  facility 
(I.e.,  a  plant  manager  ot  superintendent,  or  a  person  of  equal  responsibility).  All  notifications  must  include  this 
certification  to  be  complete. 


tP\  form  :710-5J  i6-,S,Si  Reverse 


Federal  Register  /  Vol.  53.  No.  186  /  Monday.  September  26,  1988  /  Proposed  Rules 


37467 


BURDEN  BOX 

The  information  collection  requirements  of  this  proposed ^ 
rule  have  been  submitted  for  approval  to  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperworlc  Reduction  Act,  44  U.S.C, 
3501  et  seq.   An  Information  Collection  Request  document  has  been 
prepared  by  EPA  (ICR  No,  1446)  and  a  copy  may  be  obtained  from 
David  DiFiore,  Information  Policy  Branch  (PM-223),  Environmental 
Protection  Agency,  401  M  St.,  SW. ,  Washington,  DC.   20460.   A 
copy  may  also  be  obtained  by  calling  (202)  382-2744. 

The  public  reporting  burden  for  this  collection  of 
information  is  estimated  to  average  1.5  hours  per  response  for 
the  notification  requirements,  3  hours  per  response  for  the 
Exception  and  Discrepancy  Reporting  requirements,  and  325  to  460 
hours  per  response  for  the  financial  assurance  and  closure 
requirements.   These  estimates  include  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and 
maintaining  the  needed  data,  and  completing  and  reviewing  the 
collection  of  information. 

Comments  regarding  the  burden  estimate  or  any  other  aspect 
of  this  collection  of  information  should  be  submitted  to  the 
Chief,  Information  Policy  Branch  (PM-223) ,  Environmental 
Protection  Agency,  401  M  St.,  SW. ,  Washington,  DC.   20460.   These 
comments  should  also  be  submitted  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of  Management  and  Budget, 
Washington,  DC.   20503,  marked  ATTENTION:   Desk  Officer  for  EPA. 
The  final  rule  v^ill  respond  to  any  0MB  or  public  comments  on  the 
information  collection  requirements  contained  in  this  proposal. 


eiUJHG  CO«  •560-Sd-C 
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(4)  The  following  information  shall  be 
provided  lo  EPA  on  Form  7710-53: 

{il  The  name  of  the  facility. 

(li)  EPA  indenlification  number,  if  any. 
previously  issued  to  the  facility. 

(lii)  The  facility's  mailing  address. 

(ivj  Ownership  information  about  the 
facility 

|v)  The  location  of  the  facihty. 

(vi)  The  facility's  installation  contract- 

(vii)  The  type  of  PCB  waste  activity 
engaged  m  at  the  facility- 

EPA  has  determined  that  the  above 
information  is  not  entitled  to  be  treated 
as  confidential  business  information. 
This  i.",formation  will  be  disclosed  to  the 
public  without  further  notice  to  the 
submitter  unless  the  submitter  provides 
a  written  justification  (submitted  with 
the  notification  form)  which 
demonstrates  extraordinary  reasons 
why  the  information  should  be  entitled 
to  confidential  treatment. 

[b)  Generytors  (other  than  those 
generators  exempt  from  notification 
under  §  7fii.205|c|(ll).  commercial 
storera,  transporters,  and  disposers  of 
PCB  waste  who  have  previously  notified 
the  Agency  or  a  State  of  hazardous 
waste  activities  under  RCRA  shall 
notify  EPA  of  their  PCB  waste  activities 
under  this  part  by  fiimg  EPA  Form  7710- 
53  with  the  Agency  by  no  later  than 
[insert  date  60  days  after  effective  date 
of  the  final  rule|.  The  notification  shall 
include  the  EPA  indentification  number 
previously  issued  by  the  Agency  or  the 
State,  and  upon  receiving  the 
notification,  the  Agency  will 
acknowledge  the  use  of  the  previously 
isstied  indentification  number  for  PCB 
waste  activities. 

(c)(l|  Generators  of  PCB  waste  need 
not  notify  the  Agency  and  receive 
unique  EPA  indentil*ication  numbers 
under  this  section,  unless  their  PCB 
waste  activities  are  described  m 
paragraph  (c)(3)  of  this  section. 
Generators  exempted  from  notifymg 
under  this  paragraph  shall  use  the 
generic  indentification  number  "40  CFR 
PART  761"  on  the  manifests  records, 
and  reports  which  they  shall  prepare 
under  this  Subpart,  unless  they  elect  to 
use  a  unique  EPA  indentification 
number  previously  assigned  to  them 
under  RCRA  by  the  Agency  or  a  State. 

(2)  Generators  of  PCB  waste  who  usr. 
own.  service,  or  process  PCBs  or  Pf:B 
Items  shall  notify  the  Agency  of  their 
PCB  waste  activ  ities  only  if  they  own  or 
operate  PCB  storage  facilities  subject  to 
§  761.65(b)  storage  requirements.  Such 
generators  shall  notify  EPA  m  the 
following  manner: 

|ij  Generators  currently  stonng  PCB 
wastes  subject  to  §  761,65(b)  storage 
requirements  shall  notify  EPA  by  filing 
EPA  Form  7710-53  with  the  Agency  by 


no  later  than  (insert  date  60  days  after 
the  effective  date  of  the  final  rule]. 

(li)  Generators  who  desire  to 
commence  storage  of  PCB  waste  after 
the  effective  date  of  this  Subpart  shall 
notify  the  Agency  and  receive  an  EPA 
indentification  number  before  ihey  may 
commence  storage  of  PCBs  at  their  new 
5761.65(b)  facilities. 

(iij)  A  separate  notification  shall  be 
submitted  for  each  PCB  storage  facility 
owned  or  operated  by  generators  of  PCB 
waste.  Upon  receiving  these 
notifications,  the  Agency  will  assign 
generators  unique  EPA  identification 
numbers  for  each  storage  facility 
notifying  under  this  section. 

(d)  Persons  required  to  notify  under 
this  section  shall  file  EPA  Fonn  7710-53 
with  the  Agency  by  mailing  the  form  to 
the  following  address:  Chief.  Chemical 
Regulations  Branch  (TS-79e).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20160, 

fe)  The  requirements  under  this 
section  to  notify  the  Agency  and  obtain 
EPA  indentification  numbers  shall  in  no 
case  excuse  compliance  by  any  person 
with  the  1-year  limit  on  storage  prior  to 
disposal  under  §  761  6-5(^1 

5761.207    Ttw  msntf est— general 
r»qu)r»m«nU. 

(a)  A  Generator  who  relinquishes 
control  over  PCB  wastes  by 
transporting,  or  offering  for  transport, 
PCB  wastes  for  commercial  off-sile 
storage  of  off-site  disposal  shall  prepare 
a  manifest  on  EPA  Form  8700-22.  and  if 
necessary,  a  continuation  sheet.  The 
Agency  does  not  maintain  supplies  of 
printed  copies  of  Form  8700-22  for 
public  use,  although  pnnted  copies  of 
the  manifest  may  be  available  from 
State  offices-  Camera-ready  copies  of 
the  form  are  available  for  printing 
purposes  from  State  offices,  and  from 
the  EPA  Regional  Offices  and  EPA 
Headquarters. 

(b)  .^  generator  shall  designate  on  the 
manifest  one  offsile  storage  or  disposal 
facility  approved  under  this  part  for  the 
storage  or  disposal  of  the  PCBs 
described  on  the  manifest. 

(c)  If  the  transporter  is  unable  to 
deliver  the  PCB  waste  to  the  designated 
disposer  or  commerical  storer,  the 
transporter  must  contact  the  generator 
for  instructions.  The  generator  shall 
either  designate  another  approved 
disposer  or  commercial  storer.  or 
instruct  the  transporter  to  return  the 
PCB  waste 

(d)(1)  The  manifest  which 
accompanies  the  PCB  waste  shall 
consist  of  at  least  the  number  of  copies 
which  will  provide  the  generator,  the 
inJlial  transporter,  each  subsequent 


transporter,  and  the  owner  or  operator 
of  the  designated  storage  or  disposal         ! 
facility  with  one  legible  copy  each  for 
their  records  and  another  legible  copy  lu 
be  returned  by  the  designated  facility  lo 
the  generator. 

(2)  The  generator  shall  prepare  one 
additional  legible  copy  of  the  manifest. 
lo  be  used  as  an  advance  notice  from 
the  generator  to  the  facility  designated 
for  delivery  of  the  shipment  of  PCB 
waste,  as  required  under 
57B1.20B{aj{2)(i).  ^ 

(e)  The  requirements  of  this  section  do 
not  apply  to  PCB  wastes  with  PCB 
concentrations  below  50  ppm,  unless  the 
PCB  concentration  below  50  ppm  was 
the  result  of  an  act  of  dilution  prohibited 
under  §  761.1(b).  or  the  result  of  cleanup 
of  a  spill  involving  material  with  a  PCB 
concentration  greater  than  50  ppm. 

§761.208    Um  Of  the  mantfML 

(aid)  The  generator  of  PCB  waste 
shall: 

(i|  Sign  the  manifest  certification  by 
hand. 

(ii)  Obtain  the  handwritten  signature 
of  the  initial  transporter  and  date  of 
acceptance  on  the  manifest. 

(Hi)  Retain  one  copy  among  its  records 
in  accordance  with  S  761.209(a). 

(iv)  Give  to  the  transporter  the 
remaining  copies  of  the  manifest  that 
will  accompany  the  shipment  of  PCB 
waste. 

12)  Immediately  after  delivering  the 
PCB  waste  and  manifest  lo  the  initial 
transporter,  the  generator  shall  send  lo 
the  designated  storage  or  disposal 
facility  by  Registered  Mail.  Return 
Receipt  Requested,  the  advance  copy  of 
the  manifest  described  in  S  761.207(e)(2). 

(3)  For  bulk  shipments  of  PCB  waste 
within  the  United  States  solely  by 
water  the  generator  shall  send  three 
copies  of  the  manifest  dated  and  signed 
in  accordance  with  this  section  lo  the 
owner  or  operator  of  the  designated 
storage  or  disposal  facility.  Copies  of  the 
manifest  are  not  required  for  each 
transporter. 

(4)  For  rail  shipments  of  PCB  waste 
within  the  United  Stales  which  originate 
at  the  site  of  generation,  the  generator 
shall  send  at  least  three  copies  of  the 
manifest  dated  and  signed  in 
accordance  with  this  section  to: 

(i)  The  next  non-rail  transporter,  if 
any. 

(ii)  The  designated  storage  or  disposal 
facility  if  transported  solely  by  rail 

(b)(l]  A  transporter  shall  not  accept 
PCB  waste  from  a  generator  unless  il  is 
accompanied  by  a  manifest  signed  by 
the  generator  in  accordance  with 
paragraph  (aHl)of  this  section,  except 
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that  a  manifest  is  not  required  if  one  of 
the  following  conditions  exists: 

(i)  The  shipment  of  PCB  waste 
consists  solely  of  wastes  with  PCB 
concentrations  below  50  ppm.  which 
concentrations  were  not  the  result  of 
prohibited  dilution,  or  the  result  of  the 
cleanup  of  a  spill  involving  materials 
with  PCB  concentrations  greater  than  50 
ppm. 

(ii)  The  PCB  waste  is  accepted  by  the 
transporter  for  transport  only  to  storage 
facility  owned  or  operated  by  the 
generator  of  the  PCB  waste. 

(2)  Before  transporting  the  PCB  wasle, 
the  transporter  shall  sign  and  dale  the 
manifest  acknowledging  acceptance  of 
the  PCB  waste  from  the  generator.  The 
transporter  shall  return  a  signed  copy  to 
the  generator  before  leaving  the 
generator's  property. 

(3)  The  transporter  shall  ensure  that 
the  manifest  accompanies  the  PCB 
waste. 

(4)  A  transporter  who  delivers  PCB 
waste  to  another  transporter,  or  to  the 
designated  commercial  storer  or 
disposerof  PCB  waste,  shall: 

(ij  Obtain  the  date  of  delivery  and 
handwritten  signature  of  the  subsequent 
transporter  of  PCB  waste,  or  of  the 
owner  or  operator  of  the  designated 
storage  or  disposal  facility  on  the 
manifest. 

(li)  Retain  one  copy  of  the  manifest  in 
accordance  with  §  761.209(b). 

(iii)  Give  the  remaining  copies  of  the 
manifest  to  the  accepting  transporter  of 
PCB  waste,  or  to  the  designated  storage 
or  disposal  facility. 

(5)  The  requirements  of  paragraphs  (b) 
(3).  (4).  and  (6)  of  this  section  shall  not 
apply  to  water  (bulk  shipment) 
transporters  if: 

(i)  The  PCB  waste  is  delivered  by 
water  (bulk  shipment)  lo  the  designated 
storage  or  disposal  facility. 

(lit  A  shipping  paper  containing  all  the 
information  required  on  the  manifest 
(excluding  FJ'A  identification  number, 
generator  certification,  and  signatures) 
accompanies  the  PCB  waste 

(lii)  The  delivering  transporter  obtains 
the  date  of  delivery  and  handwritten 
signature  of  the  ovv-ner  or  operator  of  the 
designated  storage  or  disposal  facility 
on  either  the  mdnifest  or  the  shipping 
paper. 

(iv)  The  person  delivering  the  PCB 
waste  to  the  initial  water  (bulk 
shipment)  transporter  obtains  the  date 
of  delivery  and  signature  of  the  water 
(bulk  shipment)  transporter  on  the 
manifest  and  forwards  il  lo  the 
designated  facility. 

(v)  A  copy  of  the  shipping  paper  or 
manifest  is  retained  by  each  water  (bulk 
shipment)  transporter  in  accordance 
with  §761 .209(b) 


(6)  For  shipments  involving  rail 
transportation,  ihe  requirements  of 
paragraph  (b)  13).  (4).  and  [51  of  this 
section  shall  not  apply.  Instead,  the 
requirements  described  at  §  263.20(f)  of 
this  title  for  the  rail  transportation  of 
hazardous  wasle  apply  to  such 
shipments.  The  rail  transporter  shall 
retain  one  copy  of  the  manifest  or  rail 
shipping  paper  in  accordance  with 
§  761.209(b). 

|7)  The  transporter  shall  deliver  the 
enlire  quantity  of  PCB  waste  which  he 
has  accepted  from  a  generator  or 
transporter  to  either  of  the  following 
designations: 

(i)  The  designated  storage  or  disposal 
facility  listed  on  the  manifest. 

(ii)  The  next  designated  transporter  of 
PCB  waste. 

(B)  If  the  PCB  waste  cannot  be 
delivered  in  accordance  with  paragraph 
(b}(7)  of  this  section,  the  transporter 
shall  contact  the  generator  for  further 
directions  and  shall  revise  the  manifest 
and/or  return  the  wasle  according  lo  the 
generator's  instructions. 

(9)  No  provision  of  this  section  shall 
be  construed  to  affect  or  limit  the 
applicability  of  any  requirement 
applicable  to  transporters  of  PCB  v^-aste 
under  regulations  issued  by  the 
Department  of  Transportation  jDOT) 
and  sel  forth  at  49  CFR  171  et  seq. 
(c)(1)  If  a  commercial  storage  or 
disposal  facility  receives  an  off-sile 
shipment  of  PCB  waste  accompanied  by 
a  manifest,  the  owner  or  operator,  or  his 
agent,  shall: 

(i)  Sign  and  date  each  copy  of  the 
manifest  to  certify  that  the  PCB  waste 
covered  by  the  manifest  was  received. 

(ii)  Note  any  significant  discrepancies 
in  the  manifest  (as  defined  in 
5761.210(a)(1))  on  each  copy  of  the 
manifest. 

(iii)  Immediately  give  the  transporter 
at  least  one  copy  of  the  signed  manifest, 
(iv)  Within  30  dayj  after  the  delivery, 
send  a  copy  of  the  manifest  to  the 
generator. 

(v)  Retain  a  copy  of  each  manifest 
among  the  facility's  records  in 
accordance  with  §  761.209(d). 

|2)  If  a  commercial  storage  or  disposal 
facility  receives,  from  a  rail  or  water 
(bulk  shipment)  transporter.  PCB  waste 
accompanied  by  a  shipping  paper 
containing  all  the  information  required 
on  Ihe  manifest  except  the  EPA 
identification  numbers,  generator's 
certification,  and  signatures,  the  owner 
or  operator,  or  his  agent,  shall: 

(i)  Sign  and  date  each  copy  of  the 
manifest  or  shipping  paper,  if  applicable, 
to  certify  that  tiie  i>CB  waste  covered  by 
the  manifest  or  shipping  paper  was 
received. 


(ii)  Note  any  significant  discrepancies 
in  the  manifest  or  shipping  paper  if 
applicable,  on  each  copy  of  the  raanifesl 
or  shipping  paper. 

(iii)  Immediately  give  the  rail  or  water 
transporter  at  least  one  copy  of  the 
manifest  or  shipping  paper,  if  applicable. 

(iv)  Within  30  days  after  the  delivery. 
send  a  copy  of  the  signed  and  dated 
manifest  to  the  generator;  however,  if 
the  manifest  has  not  been  received 
within  30  days  after  delivery,  the  owner 
or  operator  shall  send  a  copy  of  the 
shipping  paper  signed  and  dated  to  the 
generator 

(v)  Retain  at  the  storage  or  disposal 
facility  a  copy  of  the  manifest  and 
shipping  paper,  if  signed  in  lieu  of  the 
manifest,  in  accordance  with 
5  761.209(dl. 

(3)  Whenever  an  off-sile  shipment  of 
PCB  wasle  is  initialed  from  a  storage  or 
disposal  facility,  the  owner  or  operator 
of  the  storage  or  disposal  facility  shall 
comply  with  the  manifest  requirements 
thai  apply  lo  generators  of  PCB  waste. 

§  761.209    Retention  of  manrlest  records. 

(a)  A  generator  shall  keep  a  copy  of 
each  manifest  signed  in  accordance  with 
§  761.208(a)ll}  until  the  generator 
receives  a  signed  copy  from  the 
designated  storage  or  disposal  facility 
which  received  the  wasle.  The  copy 
signed  by  the  commercial  storer  or 
disposer  shall  be  retained  for  at  least  3 
years  from  the  date  the  wasle  was 
accepted  by  the  initial  transporter.  A 
generator  subject  to  §  761.180  annual 
document  requirements  shall  retain 
copies  of  each  manifest  for  the  same 
records  retention  period  required  under 
$  761.180  for  Ihe  annual  document 
records. 

(b)(ll  A  transporter  of  PCB  waste 
shall  keep  a  copy  of  the  manifest  signed 
by  the  generator,  transporter,  and  Ihe 
next  designated  transporter,  if 
applicable,  or  the  owner  or  operator  <A 
the  designated  storage  or  disposal 
facility-  This  copy  shall  be  retained  for  a 
period  of  at  least  3  years  from  the  date 
the  PCB  waste  was  accepted  by  the 
initial  transporter. 

(2)  For  shipments  of  PCB  waste 
delivered  to  the  designated  storage  or 
disposal  facility  by  water  (bulk 
shipment),  each  water  (bulk  shipment) 
transporter  shall  retain  a  copy  of  the 
shipping  paper  described  in 

§  761.208(bll5)(ii)  for  a  period  of  at  least 
3  years  from  the  dale  the  PCB  waste 
was  accepted  by  the  initial  transporter. 

(3)  For  shipments  of  PCB  waste  by  rail 
within  the  United  Slates: 

(i)  The  initial  rail  transporter  shall 
keep  a  copy  of  the  manifest  and  the 
shipping  paper  required  to  accompany 


37479 


Federai  Ragiater  /  Vol    S3,  No.  188  /  Monday.  September  26.  19B6  /  Proposed  Rules 


the  PCB  waste  for  a  period  of  ar  irasi  3 
>edr3  fawn  the  date  the  PCB  waste  was 
accepted  by  the  initial  transporter 

(ii)  The  final  rail  trampfjrter  shall 
keep  a  copy  of  the  ngoed  mamfest.  or 

ihe  reqaired  shipping  paper  if  wgned  by 

the  d^ignated  facility  m  beu  of  the 
manifest,  for  a  period  of  at  least  3  y^ars 
from  \he  date  the  PCB  was\e  was 
accepted  by  the  Initial  transpckrter. 

!c|  The  owner  or  operator  of  a  PCB 
stora^  or  dispodai  facibty  that  receives 
off-site  shipments  of  PCB  waste  ahail 
reuun  at  the  factlity  a  copy  of  each 

manifest  or  shipping  paper  that  the 
owner  or  operator  aigns  m  accordance 
wifh  5  761.208(cKH  or  f  76lJU)fl(cH2)  for 
the  same  retention  period  required 
under  §  761.180(b)  for  the  annual 
document  records. 

(di  The  periods  of  retention  referred  Eo 
m  ihis  section  shall  be  extended 
automatica.Iy  daring  the  course  of  any 
unresolved  enforcement  action 
regarding  the  regulated  activity  or  ai 
requested  by  the  Agency. 

S  761.210    UanUast  dlscrapancias. 

fa]  Manifest  discrepanaes  are 
differences  between  the  quiintity  or  Ij-pe 
of  PCB  waste  designated  on  the 
manifest  or  shipping  paper,  and  the 
quantity  of  type  of  PCB  waste  a 
desrgnated  facility  actually  receivea. 

!  1  i  Significant  discrepancies  in 
'^-untify  are- 

f\]  For  bulk  waste,  varialiocs  greater 
than  10  percent  in  weight. 

I'll)  For  bafch  waste,  any  variation  in 
piece  count,  such  as  a  discrepancy  of 
one  drum  or  orher  PCB  Container  in  a 
Iruckload 

f-f  Significant  discrepancies  m  type  uf 
PCB  waste  are  obvious  differences 
which  ma>  be  discovered  by  inspection 
or  waste  analysis,  such  as  the 
substitution  of  soh'ds  for  liquids,  or  the 
substitution  of  hij5h  concentration  PCBs 
(above  500  ppm)  with  lower 
concpTTtration  materials 

(bl  Upon  discovering  a  significant 
discrepancy,  the  owner  or  operator  if 
the  designated  storage  or  disposal 
facihh,-  shall  attempt  to  rcconafe  the 
discrepancy  with  the  waste  generator  or 
transporter,  [f  the  discrepancy  is  not 
resolved  within  15  days  af^er  receiving 
the  waste,  the  owner  or  operator  flhaJI 
immediately  submit  to  the  Rn?ional 
.Admimstralor  for  (he  Region  in  whtch 
the  designated  facT?rty  is  located  a  Fitter 
desrribfTiy  the  discrepancy  ami  attempts 
tu  reconcile  it,  and  a  copy  of  the 
manifest  or  shtpprng  paper  at  issue 

$761,211     UnmantfMlad  WMM  rvport. 

(a)  If  a  PCB  storage  or  disposal  facility 
receives  any  shipment  of  Pr3  waste 
from  an  off  site  touxe  wrth'Wt  an 


i.  rompan>in«  manifest  of  ^hipprnR 
paper  I  where  requiretl  m  kieu  of  a 
manifest),  and  any  pari  of  the  shipment 
coRststH  of  PCB»  at  concentratwrns  of  V) 
ppm  or  greater,  (hen  the  owner  or 
operator  of  the  stora>^  or  disposal 
fricihty  shall  prepare  and  submit  a  ninfti^ 
copy  of  a  report  to  the  RejporHl 
Administrator  for  the  Region  in  which 
the  disposal  fadhty  is  located  wifhm  1^ 
calendar  days  after  receiving  the  waste. 
The  report  may  be  submitted  on  FP.A 
Form  8700-13B.  or  by  a  wntten  letter 
designated  "Unmaoifesled  Waste 
Report."  The  report  shall  inrkidp  the 
f':illowing  informatKin' 

Hi  The  EPA  identification  mimber. 
name,  and  address  of  the  storage  or 
disposal  facility. 

[Z]  The  date  the  slnrage  or  dispoiiat 
rtcility  received  the  umnanifested  PCB 
waste. 

f3)  The  El^A  rdentilication  number, 
name,  and  address  of  the  grnerator  and 
Iranapofter,  if  available. 

(4)  A  description  of  the  type  and 
quantity  uf  the  ■.inmimifested  PCB  waste 
received  at  (he  faciiiiy, 

(5)  The  dwpositujn  made  ji  the 
unmanifesled  waste  by  the  .4i(>rage  or 
disposal  facility 

(6)  A  brief  explanation  of  why  the 
waste  was  unnvandesleil.  if  known. 

(bj  (Reserved) 

876U15    Enrepflon  raporttng  by 
gsnerators  of  PCB  wasta. 

fa  t  A  B^merafor  of  PCB  waste  who 
does  not  receive  a  copy  of  the  manifest 
with  the  handwritten  signature  of  the 
owner  or  operator  of  the  designated  PCB 
storage  or  disposal  facility  wirhin  35 
da>-s  of  the  date  the  waste  was  accepted 
by  the  initial  transporter  shall  contact 
the  transporter  and/or  the  owner  or 
operator  of  the  designated  facifify  to 
determine  the  status  of  the  PCB  waste. 

fb]  A  generator  of  PCB  waste  shall 
submit  an  Exception  Report  to  the 
Regional  Administrator  for  the  Region  in 
which  the  g»?nerator  is  located  if  the 
tji^nerator  has  not  received  a  copy  of  the 
manifest  with  the  handwritten  signature 
ro  the  owner  or  operator  of  the 
designated  facility  within  45  days  of  the 
date  the  wa«Ttc  was  accf^ied  by  the 
ir.it,, if  rransp<7rter  The  Exception  Report 
■>"!all  rnclude- 

'. :  .-\  letpbie  ropy  of  the  mainfest  for 
Afiich  the  gpneratf>r  do»^  not  have 
:,'  nfirmation  of  df-livery 

(::|  A  cover  fetter  signed  by  the 
generator  or  an  authorrzed 
representative  rHpfainimr  the  efforts 
taken  to  loca'e  the  PCB  waste  and  the 
results  of  tho-te  efforts 

[cHl)  A  disposer  of  PCB  waste  shall 
submit  a  One-year  Exception  Report  lo 
the  Regional  Administrator  for  the 


Region  in  whrrh  the  disposal  farnlitj-  is 
located  whrnever  the  following  occurs: 
(i)  The  disposal  facility  receives  PCBs 
or  PCB  Items  on  a  date  mure  than  3 
munlha  from  the  date  the  PCBs  or  PCB 
Items  were  removed  from  services,  as 
mificated  on  the  manifest  or 
uxiluiutilion  sheet,  and 

in]  Because  of  [:ontraf;tual 
comnntments  or  other  factors  affecting 
the  faahty  s  disposal  capacity,  the 
dispost?T  of  PCB  waste  cannot  dispose  of 
the  affected  PCBs  or  PCB  Items  withm  I 
year  of  the  date  of  renvTval  fn>m  sprvrt »■ 

{2}  /\  generator  or  cnmrnercial  sforer 
')f  PCB  WHste  who  man!fe<!ts  PCBs  or 
PC::B  Ftems  to  a  disposer  of  PCB  waste 
shaft  submit  a  One  year  Exception 
Report  to  the  Regionat  Administrator  for 
the  Region  in  which  the  generalur  or 
commercial  slorer  is  located  whenev*-: 
the  following  occurs 

(ilThe  generator  or  (ojmmeruai  storir 
transferred  the  PCBs  or  PCB  llenDs  to  the 
disposer  of  PCB  waste  on  a  d^te  less 
than  9  months  from  the  date  of  removal 
from  service  of  (he  affected  1K:Bs  or  PCB 
Items,  as  indicated  on  the  manifest  or 
continnatior  sheet  and 

fii)  The  generator  or  commercial 
slorer  either  h.-4s  ofif  rpteived  within  1,1 
months  from  Ihe  date  uf  rernox.ii  from 
service  a  Certificate  of  Drsposal 
confirming  the  disposal  nf  the  affected 
PCBs  or  PCB  Itt-ms.  or,  the  generator 
recefves  a  CertiFirate  nf  Drspos.d 
confirmnig  disposal  nf  the  affected  PCBs 
or  PCB  Items  on  a  d,i!e  mare  than  I  year 
after  the  date  of  removal  from  service. 

(3)  The  One-year  Exception  Report 
shall  include: 

(i)  A  legible  copy  of  any  manifest. 
CertiHcate  of  Disposal,  or  other  written 
communicilmn  relevant  lo  the  transfer 
and  disposal  of  the  alfet  (ed  P<.Bs  or 
PCB  Items. 

Ill)  A  rover  letter  signed  ^>y  (he 
submitter  or  an  aulhonzed 
representative  explaining: 

f  AJ  The  date(s)  when  the  PCBs  or  PCB 
Items  were  removed  from  service. 

fBl  The  date(sl  when  the  PCBs  or  PCB 
Items  were  received  by  the  submitter  of 
the  report,  if  applicable. 

IC)  The  dateisl  when  (be  affected 
PCBs  (ir  PCB  Items  were  transferred  lo  a 
deftignaled  dispos^i  l.tciiity 

(D)  The  idenl^h'  of  the  transporters, 
commerctai  ttorers,  or  disposers  krK>wn 
to  be  invotred  with  the  transaction, 

(F)  The  reason,  if  known,  for  the  delay 
in  bringtrrg  abont  the  disposal  nf  the 
affected  PCBs  or  PCB  Items  within  T 
year  from  the  date  of  removal  from 
service. 
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§  761^18    Certificate  of  Disposal. 

(a)  For  each  shipment  of  PCB  waste 
that  is  delivered  to  a  PCB  disposal 
facility  accompanied  by  a  manifest,  the 
owner  or  operator  of  the  disposal 
facility  shall  prepare  a  Certificate  of 
Disposal,  which  shall  include: 

(11  The  identity  of  the  PCB  wastes 
affected  by  the  Certificate,  either  by 
specific  types  and  quantities,  or  by 
reference  to  the  manifest  document 
number  for  the  shipment. 

(2)  The  identity  of  the  disposal 
facility,  by  name,  address,  and  EPA 
identification  number. 

(3)  A  statement  certifying  the  fact  of 
disposal  of  the  identified  wastes. 


including  the  dale(s)  of  disposal,  and 
identifying  the  disposal  process  used. 

(4)  A  certincation  as  defined  in 
§  761.3. 

(b)  The  Certificate  of  Disposal  shall  be 
sent  to  the  generator  identified  on  the 
manifest  which  accompanied  the 
shipment  of  the  PCB  wastes  within  30 
days  of  the  date  that  disposal  of  the  PCB 
wastes  identified  on  the  manifest  was 
completed. 

(c]  The  disposal  facility  shall  keep  a 
copy  of  each  Certificate  of  Disposal 
among  the  records  that  it  retains  under 
§  761.180(b).  for  the  same  retention 
period  that  applies  to  its  annual 
document  records. 


(d)(1)  Generators  of  PCB  wastes  shall 
keep  a  copy  of  each  Certificate  of 
Disposal  that  they  receive  from 
disposers  of  PCB  wastes  among  the 
records  that  they  retain  under 
§  761.180(a),  for  the  same  retention 
peiiod  that  applies  to  their  annual 
document  records. 

(21  Commercial  storers  of  PCB  wastes 
shall  keep  a  copy  of  each  Certificate  of 
Disposal  that  they  receive  from 
disposers  of  PCB  wastes  among  the 
records  that  they  retain  under 
§  761.180(b).  for  the  same  retention 
period  that  applies  to  their  annual 
document  records. 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2560 

Final  Regulation  Relating  to  Civil 
Penalties  Under  ERISA  Section  5020) 

AQENCV:  Pension  and  Welfare  B*?nefits 
Administration.  Labor. 
ACTION:  Final  regulation. 

SUMHARY:  This  document  contains  a 
final  regulation  that  defines  the  terms 
amount  involved  "■  and  "correction"" 
under  section  502(1)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
{ERISA,  or  the  Act),  Section  502(i)  of 
ERISA  authorizes  the  Secretary  of  Labor 
to  assess  civil  penaltips  drains!  parties 
m  interest  who  engafie  in  prohibited 
transactions  with  certdin  employee 
benefit  plans.  This  section  generally 
applies  to  prohibited  transactions 
involving  welfare  plans  and 
nonqualified  pension  plans  and  provides 
for  the  imposition  of  an  Initial  penalty  of 
up  to  five  percent  of  the  "amount 
involved'  in  the  underlying  prohibited 
transaction.  Section  502{i)  specifies  that 
if  the  prohibited  transaction  is  not 
"■corrected"  within  90  days,  the  penalty 
may  be  up  to  100  percent  of  the  'amount 
involved.  "  The  Department  of  Labor  (the 
Department)  has  determined  thai  the 
interests  of  participants  and 
beneficiaries  of  employee  benefit  plans 
would  be  advanced  by  the  exercise  of 
the  Department's  authority  to  assess 
such  sanctions  under  ERISA  section 
50210-  The  final  regulation  clarifies  the 
manner  in  which  the  Department  wiU 
assess  sanctions  under  EIRISA  section 
502(1)  and  will  enable  the  Department  to 
carry  out  its  authority  under  that 
section.  A  separate  document  which 
contains  final  regulations  estabiishmg 
procedures  for  the  assessment  of  civil 
penalties  under  ERISA  section  502(i)  i.s 
also  being  published  today 
EFFECTIVE  DATE:  October  26.  1986 

FOR  FUfTTHER  INFORMATION  CONTACT: 

Susan  E.  Rees,  Plan  Benefits  Security 
Division.  Office  of  the  Solicitor.  (202) 
523-9141.  U.S.  Department  of  Labor, 
Washington.  DC  20210.  or  Debra  L 
Silver,  Pension  and  Welfare  Benefits 
Admmisiration.  U.S.  Department  of 
Labor,  Washington.  DC  20210.  (202|  523- 
8671 

SUPPLEMENTARY  INFORMATION:  Section 
406  of  ERISA  prohibits  certain 
transactions  between  an  employee 
benefit  plan  and  a  "party  in  interest"  (as 
defmed  m  section  3(14}  of  ERISA)  with 
respect  to  the  plan.  In  section  502(i). 
Congress  granted  the  Secretary  of  Labor 


the  authority  to  assess  civil  penalties 
against  parties  in  interest  who  engage  in 
prohibited  transactions  with  plans  that 
are  not  subject  to  the  excise  tax 
imposed  by  section  4975  of  the  Internal 
Revenue  Code  (the  Code).  These  plans 
include  welfare  plans  and  pension  plans 
which  are  not  "qualified"  plans  under 
the  Code.  Section  502|i)  provides  thai 
the  amount  of  the  civil  penalty  may  not 
exceed  5  percent  of  the  "amount 
involved"  in  the  transaction  except  that 
if  the  iransaction  is  not  "corrected" 
within  90  days  after  notice  from  the 
Secretary,  such  penalty  may  be  in  an 
amount  not  more  than  100  percent  of  the 
■'amount  involved."  Under  section  502(i). 
the  term  "amount  involved"  has  the 
same  meaning  given  it  in  the  prohibited 
transaction  excise  tax  provisions  of  the 
Code.  Moreover,  section  502(i|  directs 
the  Secretary  of  Labor  (o  issue 
reguJations  relating  to  the  term 
"corrected"  which  are  consistent  with 
the  definition  of  that  term  in  the 
prohibited  transaction  e.xcise  tax 
provisions  of  the  Code.  On  August  27, 
1988.  the  Departmenl  pubhshed  a  notice 
in  the  Federal  Register  (51  FR  30501) 
containing  proposed  regulations  that 
would  p^o\^de:  (1)  A  definition  of  the 
"amount  involved"  in  a  prohibited 
transaction  to  which  the  civil  penalty  In 
ERIS.'\  section  502(i)  may  be  applied.  (2) 
a  description  of  the  form  and  scope  of 
the  "correction  "  of  a  prohibited 
transaction  which  is  required  to  avoid 
liability  for  the  100  percent  penalty,  (3)  a 
description  of  the  "correction  period" 
for  purposes  of  section  502(i).  and  (4)  an 
illustration  of  the  computation  of  the 
civil  penalty  under  section  502(1). 

The  proposed  regulation  provided  that 
the  initial  civil  penally  under  section 
502(i)  shall  be  5  percent  of  the  "amount 
involved"  (and  that  the  '"second-tier " 
penalty  discussed  above  shall  be  100 
percent  of  the  "amount  involved"). 
However,  the  proposed  regulation  also 
made  it  clear  that  the  decision  of  an 
administrative  law  judge  may 
incorporate  a  voluntary  settlement  by 
the  parties  for  an  amount  less  than  5 
percent  (or  100  percent).' 

The  Department  has  never  assessed 
the  civil  sanctions  under  section  502(i) 
of  ERISA  because  untiJ  now  it  has  not 
issued  the  interpretative  regulations 
contemplated  by  that  section  nor 
implemented  procedures  for  an 
administrative  hearing  which  would 
lake  into  account  the  special  features 
and  purposes  of  those  sanctions.  In  the 
Department's  view,  the  section  502(1) 


'  Ai  provided  In  i  2570.e4d)  of  thi*  ch«pier,  the 
•dminutraUv*  law  fudge  l«  nKiulrod  to  Incorporale 
Itie  1enn«  and  comttUon*  of  «ny  »«lllemeot  ngnwl 
to  by  the  sfiltlinit  parties  into  bu  dKision. 


sanction  is  a  valuable  additional 
enforcement  lool  which  is  necessary  for 
the  effective  implementation  of  its 
ERISA  enforcement  program.  In  this 
respect,  the  Department  has,  in  recent 
years,  devoted  more  of  its  enforcement 
resources  to  violations  involving  welfare 
plans,  and  the  Department  anticipates 
that  the  availability  of  the  section  502(i) 
sanction  will  assist  it  in  resolving  these 
enforcement  matters.  Thus,  the 
Department  publishes  this  final 
regulation,  and.  separately,  final 
procedural  regulabons  relating  to 
proceedings  to  enforce  the  ERISA 
section  502(i)  sanction. 

The  notice  of  proposed  rulemaking 
gave  interested  parlies  an  opportunity  to 
comment  on  the  proposal.  In  response, 
the  Department  received  four  letters  of 
comment  on  the  Department's  proposed 
inlerpretations  and  procedures  relating 
to  502(i)  sanctions.  The  discussion 
below  summarizes  the  proposed 
regulation  and  the  issues  raised  by  the 
comments  and  explains  the 
Department's  reasons  for  adopting  the 
provisions  of  the  final  regulation. 

Amount  Involved 

The  Department  received  only  one 
comment,  and  that  favorable,  on  the 
Department's  proposal  lo  adopt  the 
definition  of  the  term  "amount  involved" 
under  the  Internal  Revenue  Code  (and 
regulations)  for  the  purpose  of 
computing  the  civil  penalty  under 
section  502|i)  of  ERISA.  Thus,  in  light  of 
the  Congressional  mandate  that 
"amount  involved"  be  defined  under 
section  502(i)  or  ERISA  as  it  is  defined 
under  Code  secfton  4975(f)(4)  (and  the 
adoption  of  temporary  regulations 
applying  the  standards  developed  under 
section  4941  of  the  Code  for  purposes  of 
making  determinations  of  the  "amount 
involved"  under  section  4975).  the 
Departmenl  adopts  the  definition  of  the 
term  'amouni  involved  "  under  26  CFR 
53.4941(eH(b)  for  the  purpose  of 
computing  the  civil  penalty  under 
section  502(i)  of  ERISA 

Correction 

The  Department  also  received  no 
critical  comments  on  ils  proposal  to 
adopt  the  Internal  Revenue  Code 
definition  of  this  term.  As  with  the  term 
"amount  involved.'  section  502{i)  of 
ERISA  states  that  the  regulations  for 
determining  "correction"  under  that 
section  shad  be  consislent  with  the 
standards  of  "correction"  under  Code 
section  4975(f)(5).  Therefore,  the 
Department  adopts  the  standards  of 
correction  *  set  oul  in  28  CFR 
53.4941(e)-l(c).  which  construe  that  term 
for  purposes  of  section  4975  of  the  Code. 
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for  use  in  ERISA  section  502(i) 
proceedings. 

The  Operatioo  of  the  Correction  Period 

Section  502(1)  of  ERISA  allows  a  parly 
in  interest  to  "correct"  a  prohibited 
transaction  within  90  days  after  notice 
from  the  Secretary  of  Labor  and  thereby 
avoid  the  100  percent  second-tier 
penally.  The  Departmenl  received  no 
opposition  to  its  proposal  that,  as  a 
general  matter,  the  "correction  period" 
will  begin  on  the  date  of  the  prohibited 
transaction  and  end  90  days  after  final 
agency  action  has  been  taken  in  a 
particular  case,  or  a  final  order  has  been 
entered  in  a  judicial  review  of  the  final 
iigency  action  The  final  regulation  is 
therefore  published  as  it  was  proposed. 
It  contains  cross  references  to 
limitations  penods  provided  by  the 
biiZ{i)  procedural  regulations  and  gives 
examples  of  application  of  this 
subsection.  An  additional  example  has 
been  added  to  5  25fl0.502(iH(d)(3)  to 
clarify  the  application  of  the  limitation 
penods  with  regard  to  a  final  order 
issued  by  the  Secretary  of  Labor. 
Section  2560.502(i)-l(tli(2l  has  also  been 
clarified  to  mdicate  explicitly  that  the 
extension  of  the  correction  period  is 
provided  only  in  those  cases  where  the 
period  has  not  already  expired — i.e.. 
when  a  party  seeks  judicial  review 
within  90  days  of  any  final  agency  order. 

The  ComputatioD  of  the  Sanction 

The  proposed  regulation  also 
illustrated  the  method  of  computing  the 
civil  penalty  under  section  502|il  of 
tJ^ISA.  Many  prohibited  transactions 
between  a  plan  and  a  party  in  mterest 
such  as  H  sale  or  exchange  of  properly, 
involve  a  sin^e  prohibited  act.  In  such 
cases,  the  computation  of  the  amount  of 
the  civil  penalty  is  simply  five  percent  of 
the  "amount  involved"  in  ihe 
transaction.  However,  other  prohibited 
transactions,  such  as  loans  or  leases,  are 
continuing  lo  nature.  In  these  cases,  the 
Department  proposed  a  regulation 
wKich  provides  that  the  sanction  under 
section  502(i)  of  ERISA  is  separately 
imposed  for  each  year  during  which  the 
transaction  is  not  corrected.  Thus,  as 
proposed,  a  continuing  prohibited 
transaction  would  be  treated  as  giving 
rise  to  a  separate  event  subject  to  the 
sanction  for  each  year  |as  measured 
from  the  anniversary  date  of  the 
transaction)  in  which  the  transaction 
occurs.  In  the  preamble  to  the  proposed 
regulation,  the  Department  indicated 
that  this  "pyranuding"  approach  was 
based  on  the  legislative  history  of 
FJUSA.  which  suggests  that  the  sanction 
under  section  502(i)  of  ERISA  should 
operate  in  a  manner  similar  to  the 


prohibited  transaction  excise  tax  under 
section  4975  of  the  Code 

Two  commentators  objected  lo  the 
Department's  proposed  method  of 
rximputation.  both  arguing  that  multj 
year  leases  and  loans  should  be  treated 
as  a  one  time  transaction  for  purposes  of 
assessing  a  502(i)  penalty.  One 
commentator  found  no  basis  io  either 
section  4975  of  the  Code  or  in  the 
applicable  IRS  regulations  for  treating 
continuing  transaction  as  separate 
events  on  an  annual  basis,  and  stated 
that  the  proposed  method  of 
computation  was  'especially  onerous" 
where  a  long-term  lease  or  loan  is  not 
renegotiated  annually.  The  second 
commentator  argued  that  the 
Departments  proposal  to  impose  a 
separate  penalty  for  each  year  in  whicjj 
a  continuing  transaction  occurs  is 
inconsistent  with  the  piain  language  of 
ERISA  section  502|i).  and  the  Congress 
failure  to  refer  to  an  annual  sanction  in 
section  502(i)  as  it  did  under  the 
analogous  sections  of  the  Code  suggests 
that  Congress  did  not  intend  for  section 
502(i)  of  ERISA  to  operate  in  the  same 
manner  as  the  Code  provisions.  Further, 
the  commentator  staled  that  there  was 
no  indication  in  the  legislative  history  of 
section  502(i]  of  Congressional  support 
of  the  Departmenl"s  approach- 
After  careful  consideration,  the 
Department  has  decided  to  retain  the 
method  of  compulation  on  an  annual 
basis  as  proposed.  The  Department 
believes  that  this  approach  is  necessary 
to  implement  the  inteni  of  Congress  lo 
have  the  ERIS.A  section  5021))  sanction 
operate  in  a  manner  similar  to  the 
parallel  excise  tax  provisions  of  the 
Code. 

Although  prior  to  1987  section  502(i)  of 
ERISA  did  not  expressly  refer  to  an 
annual  sanction  for  prohibited 
transactions  which  are  continuing  fn 
nature.  Congress  had  expressed  the 
intent  that  the  sanction  under  section 
502(il  of  ERISA  would  operate  in  a 
manner  similar  lo  the  excise  tax  under 
section  4975  of  Ihe  Code.' Further. 
Congas  derived  the  prohibited 
transaction  provisions  of  ERISA  from 
the  pnvate  foundation  excise  tax 
language  under  section  4941  of  the 
Code.'  and  the  method  of  computing  the 
tax  under  the  pnvate  foundation  excise 
tax  regulations  was  well-established  at 
the  lime  that  Congress  passed  ERISA." 
In  addition,  in  1966  Congress  expressly 
authonzed  the  Department  to'^assess 
civil  penalties  on  an  annual  basis  with 
respect  to  prohibited  transactions  by 
parties  in  interest  to  the  federal  Thrift 


Savings  Fund  •  and  indicated  that  the 
Secretary  of  Labors  responsibility  lo 
enforce  fiduciary  responsibiliUes  is 
similar  under  FERSA  and  ERISA.^ 
Moreover,  on  December  22. 1987, 
Congress  amended  section  502(i)  of 
ERISA  to  clarify  that  civil  penalties 
under  that  provision  (as  under  {  4975  of 
the  Code)  were  lo  be  assessed  on  an 
annual  basis  for  prohibited  iransacljons 
that  were  conlmumg  in  nature.  See 
Subtitle  D  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987.  Pub.  L  No. 
100-203.  101  Stat.  1330-373.  Part  U  fThe 
Pension  Protection  Act  of  1987).  Subpart 
D  Section  9344 

Based  on  the  foregoing,  the 
Department  believes  that  there  is  no 
indication  that  Congress  intended  lo 
single  out  plans  covered  by  502|i)  of 
ERISA  for  a  different  and  lesser  penally 
Rather.  Congress  has  expressed  its 
intent  that  each  of  these  prohibited 
transaction  penally  provisions  serve  the 
same  function — to  deter  prohibited 
iransaclions.  In  the  Department's  view, 
Ihe  pyramiding  approach  adopted  by  the 
IRS  in  1973  best  effectuates  that  goal.* 
Thus,  the  Department  has  concluded 
that  it  is  consistent  with  Congressional 
mtenl  lo  compute  the  two  civil  penalties 
under  section  502|il  of  ERISA  m 
accordance  with  the  method  of 
computation  use  in  the  Internal  Revenue 
Code  and  regulations  Therefore,  on  this 
point,  the  final  FJ^ISA  section  502U) 
regulation  is  published  as  proposed 

The  proposed  regulation  contained 
two  examples  of  how  to  compute  the 
civil  penalty,  One  example  described  a 
sale  of  property  (mvolving  a  smgle 
prohib^|»d  act]  and  the  other  described 
aproh»ited  transaction  which  is 
continuing  in  nature,  thereby  illustrating 
the  pyramiding  approach-  This  latter 
computation  was  taken  frora  the  private 
foundation  excise  tax  regul^ons  at  25 
CFR  53.4941|eH5)(e)[l)(in.  Example  2, 
and  involves  a  multi-year  lease.  The 
Department  received  one  letter  of 
comment  suggesting  that  an  additional 
example  should  be  provided  invoUnng 
the  computation  of  sanctions  for  the 
prohibited  lending  of  money  After 
consideration,  the  Department  decided 
that  the  examples  given  in  the  proposed 


•  HJL  Rep  1280. 93rd  Cong-  2d  SeM  321 119?*^ 

*  Rejnilation»  undw  section  «41  of  ihe  Code  were 
adopted  on  April  1?.  1973  [38  FR  949i). 


»  Section  B*77|c|lKB)  of  the  Federal  Employee** 
Retn-emml  SyiHenfcct  of  1986. 5  IIS.C 
fH??l.HlHBl- 

»  Ccnf  R»*p  99-«)6.  99lh  Cooft-  2nd  Sen.  138 
(19B61 

•  See  ooie  3.  supra  In  thu  regard,  the  Departiwait 
niilM  that  seclion  505  of  ERISA  ctwitains  *  hnwd 
gr«Rl  of  rulemaking  aulhonty  By  crmt -ne feren ci riR 
the  parallel  Code  provisions  when  enacling  ERISA 
section  502(11.  CfingreM  (ndicaled  Ihat  the 
OepartXDenL  m  implementu^  as  elective  cJvii 
penalty  ppogrmn  under  ihai  broad  gnni  o(  autbonty. 
should  look  10  the  Code  for  guidance 
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regutdtion  are  sufficient  to  illustrate  the 
general  principles  involved  in  computmR 
the  sanction,  and  the  Department  is 
therefore  publishing  the  final  reguiation 
as  proposed  in  this  regard.  As  a  general 
matter,  the  Department  notes  its 
intention  to  follow  the  published 
opinions  of  the  IRS  with  respect  to 
prohibited  transaction  excise  taxes  m 
computing  civil  sanctions  under  502(i)  of 
ERISA. 

Regulatory  Flexibility  Act 

The  Department  has  determmed  that 
this  regulatory  action  will  not  have  any 
significant  impact  on  a  substanUal 
number  of  small  entities,  and  contains 
no  reporting  and  disclosure 
requirements.  The  primary  purpose  of 
the  regulation  la  (o  deter  individuals 
who  manage  welfare  plan  assets  from 
engaging  in  prohibited  transactions,  e.g.. 
from  using  such  assets  for  their  own 
benefit.  To  that  extent,  the  regulation 
will  enable  the  Department  to  assess 
civil  penalties  on  those  individuals  who 
are  found  to  be  violating  the  ERISA 
prohibited  transaction  provisions  Based 
on  enforcement  expenence  and 
information  filed  by  welfare  plans  on 
annual  financial  reports  (Form  5500's), 
the  Department  estimates  that  it  will 
identify  approximately  100  cases  each 
year  which  will  result  tn  penalties. 
Some,  and  perhaps  many,  of  the 
penalties  will  involve  parties  in  interest 
with  respect  to  small  plans:  however, 
given  the  selective  nature  of  the  burden 
imposed  by  this  regulation,  the 
Department  believes  that  the  regulation 
will  not  have  a  significant  impact  on 
small  employee  benefit  plans.  In 
addition,  the  regulation  will  not 
substantially  affect  small  entities  which 
provide  services  to  such  plans  or  small 
entities  in  which  such  plans  invest, 

Executivfl  Order  12291 

The  Department  has  determined  that 
this  final  regulation  does  not  constitute 
a  "major  rule"  as  that  term  is  used  in 
Executive  Order  12291  because  the 
action  does  not  result  in:  An  annual 
effect  on  the  economy  of  $100  million,  a 
major  increase  in  coats  or  pnces  fur 
consumers,  individual  industries, 
government  agencies,  or  geographic 
regions:  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterpnses  in  domestjc  or  export 
markets. 

Paperwork  ReductioD  Act 

The  final  regulation  defining  terms 


which  relate  (o  the  assessment  of  civil 
sanctions  under  ERISA  section  502Iil 
does  not  contain  any  new  information 
collection  requirements  and  does  not 
modify  any  existing  requirements.  Thus, 
it  is  not  subject  to  section  3504(h)  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
35041  h). 

Statutory  Authority 

The  regulation  is  adopted  pursuant  to 
the  authonty  contained  in  sections  502 
and  505  of  ERISA  (Pub  L  93--I06.  88 
Slat.  892.  894;  29  US  C.  1132.  1135)  and 
Secretary's  Order  1-87,  52  FR  13139 
(April  21,  1987). 

List  of  Subjects  in  29  CFR  Part  2560 

Claims,  Employee  benefit  plans. 
Employee  Retirement  Income  Security 
Act.  Law  enforcement.  Pensions. 

For  the  reasons  set  out  in  the 
preamble.  Subchapter  G  of  Chapter  XXV 
of  Title  29  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  2560— ftULES  AND 
REGULATIONS  FOR  ADMINISTRATION 
AND  ENFORCEMENT 

1.  The  authonty  citation  for  Part  2560 
19  revised  to  read  as  set  forth  below 

Authority:  Secnon  502.  505  of  ERISA.  29 
V  S.C  1132. 1135.  and  Se-retary  »  Order  1-87. 
52rai3139(Apnl21    19H7).  {2560,502-1  also 
issued  under  Section  5021h)(2),  29  U.S.C 
1132(61(2);  1 2560.502H1  also  issued  under 
Section  5021iJ.  29  L'  S  C.  1132(iJ;  8  2560503-1 
also  issued  under  Section  503.  29  U.S.C  1133. 

2-  By  adding  a  new  $  25e0.502i-l  in  the 

appropnate  place  (o  read  as  follows: 

i  2S60.5021-1     CIvtl  P*name«  Undvr  Section 
502(1). 

(a)  !n  general.  Section  502(i)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA  or  the  Act)  permits 
the  Secretary  of  Labor  to  assess  a  civil 
penalty  against  a  party  in  mlerest  who 
engages  in  a  prohibited  transaction  with 
respect  to  an  employee  benefit  plan 
other  than  a  plan  described  in  section 
4975(e)(1)  of  the  Internal  Revenue  Code 
(the  Code).  The  initial  penalty  under 
section  502(i)  is  five  percent  of  the  total 
"amount  involved'  m  the  prohibited 
transaction  (unless  a  lesser  amount  is 
otherwise  agreed  to  by  the  parlies). 
However,  if  the  prohibited  transaction  is 
not  corrected  during  the  'correclion 
penod."  the  civil  penalty  shall  be  100 
percent  of  the  "amount  involved" 
(unless  a  lesser  amount  is  otherwise 
agreed  to  by  the  parties)  Paragraph  (b) 
of  this  section  defines  the  term  "amount 
involved."  paragraph  (c)  defines  the 
term  "correction.  "  and  paragraph  (d) 
defines  the  term  "correction  period. ' 


Paragraph  (e)  illustrates  the  computation 
of  the  civil  penalty  under  section  502(i). 
Paragraph  (f)  is  a  cross  reference  to  the 
Department's  procedural  rules  for 
section  502(i)  proceedings 

(b)  Amount  involved.  Section  502(i)  of 
ERISA  slates  that  the  term  "amount 
involved"  in  that  section  shall  be 
defined  as  it  is  defined  under  section 
4975(0(4)  of  the  Code.  As  provided  in  26 
CFR  1414975  13.  26  CFR  53  4941(e)-l(b) 
is  controlling  with  respect  to  the 
interprelalion  of  the  term  "amount 
involved"  under  section  4975  of  the 
Code.  Accordingly,  the  Department  of 
Labor  will  apply  the  principles  set  out  a( 
26  CVn  53  494l(e|-l(b)  in  determining 
the  "amount  involved  in  a  transaction 
subject  to  the  civil  penalty  provided  by 
section  502(i)  of  the  Act  and  this  section. 

(c)  Correction.  Section  502(1)  of  ERISA 
stales  that  the  term  "correction"  shall  be 
defined  in  a  manner  that  is  consistent 
with  the  definition  of  that  term  under 
section  4975(f)(5)  of  the  Code.  As 
provided  in  26  CFR  141  4975-13,  26  CFR 
53,4941(e)-l(c)  is  controlling  with 
respect  to  the  interpretation  of  the  term 
"correction"  for  purposes  of  section  4975 
of  the  Code.  Accordingly,  the 
Department  of  Labor  will  apply  the 
principles  set  out  in  26  CFR  53.4941(e)- 
{l)lc)  in  interpreting  the  term 
"correction  "  under  section  502|i)  of  the 
Act  and  this  section. 

(d)  Correction  Period.  (1)  In  general, 
the  "correction  period"  begins  on  the 
date  the  prohibited  transaction  occurs 
and  ends  90  days  after  a  final  agency 
order  with  respect  to  such  transaction. 

(2|  When  a  party  in  interest  seeks 
judicial  review  within  90  days  of  a  final 
agency  order  in  an  ERISA  section  5021  i| 
proceeding,  the  correction  penod  will 
end  90  days  after  the  entry  of  a  final 
order  in  the  judicial  action. 

(3)  The  following  examples  illustrate 
the  operation  of  this  paragraph: 

(i|  A  parly  m  inlerest  receives  notice  of  the 
Depurtment's  inient  to  impose  the  section 
&02(i|  penalty  and  does  not  invoke  the  ERISA 
section  502(1)  prohibiled  transaction  penalty 
proceedings  described  in  {  2570 1  of  this 
chapter  within  30  days  of  such  notic«.  As 
provided  in  S  2570-5  of  this  chapter,  the  notice 
of  the  intent  to  impose  a  penalty  becomes  a 
final  order  after  JO  days  Thus,  the 
■'correclion  penod"  ends  90  days  dftt>r  ihe 
expiration  of  the  30  day  period 

(li)  A  party  m  interest  contests  a  proposed 
lecMon  502ii)  penalty,  but  does  not  appeal  an 
adverse  decision  of  the  admjniatratrve  law 
)udge  in  Ihe  proceeding.  As  provided  in 
}  2570-10(8)  of  tills  chapter,  the  decision  of 
the  admtnistriitive  law  judge  becomes  a  final 
order  of  the  Department  unless  Ihe  decision 
is  appealed  within  20  days  after  the  dale  of 
such  order  Thus,  the  corrertinn  period  ends 
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BO  days  after  ihe  expiration  of  luch  80  dny 
penod. 

(til)  The  Secretary  of  Labor  issues  to  a 
parly  in  Interest  a  dedftion  upholding  an 
administrative  law  judge's  adverse  decision. 
As  provided  in  i  2570 12|b)  of  this  chapter, 
the  decision  of  the  Secretary  becomes  a  final 
order  of  the  Department  immediately.  Thus, 
the  correction  period  will  end  90  days  after 
the  Issuance  of  the  Secretary's  order  unless 
the  party  in  interest  judicially  contests  the 
order  within  that  90  day  period  If  the  party  In 
interest  so  contests  the  order,  the  correction 
period  will  end  90  days  after  the  entry  of  a 
final  order  in  the  judicial  action. 

(e)  Computation  of  the  Section  502(i) 
penalty.  (1)  In  general,  the  civil  penalty 
under  section  502(i)  is  determined  by 
applying  Ihe  applicable  percentage  (five 
percent  or  one  hundred  percent)  to  the 
aggregate  amount  involved  in  the 
tranBaction.  However,  a  continuing 
prohibited  transaction,  such  as  a  lease 
or  a  loan,  is  treated  as  giving  rise  to  a 
separate  event  subject  to  the  sanction 
for  each  year  (as  measured  from  the 
anniversary  date  of  the  transaction)  in 
which  the  transaction  occurs. 

(2)  The  following  examples  illustrate 
the  compulation  of  the  section  502(i) 
penalty: 

(il  An  employee  benefit  plan  purchases 
property  from  e  party  in  interest  at  a  price  of 
SlO.OOO  The  lair  market  value  of  the  property 
is  SS.OOO.  The  "amount  involved"  m  that 
transaction,  as  determined  under  26  CFTt 
53.4941(eH(b).  'S  SlO.OOO  (the  greater  of  Iho 
amount  paid  by  the  plan  or  the  fair  market 
value  of  the  property).  The  initial  five  percent 
penally  under  section  502(i|  is  $500  jfive 
percent  of  $10,000). 

(ii)  An  employee  benefit  plan  executes  a 
four  year  lease  with  a  party  m  mterest  at  an 
annual  rental  of  $10,000  (which  is  the  fair 
renlal  value  of  the  property).  The  amount 
involved  in  each  year  of  that  transaction,  as 
dclermined  under  26  CFR  53.4941(e)-Hb).  is 
$10,000  The  amount  of  the  initial  sanction 
under  ERISA  section  502(1)  would  be  a  total 
of  $.5,000:  $2,000  ($10,000  X  5%  X  4  with  respect 
10  the  rentals  paid  in  the  first  year  of  the 
lease):  $1,500  |$10.OOC  x  5'S  x  3  wilh  respect  to 
the  second  year):  $1,000  ($10,000  x  5-*  «  2 
wilh  respect  to  Ihe  third  year):  $500  ($10,000  x 
5%  X  1  with  respect  to  the  fourlh  year). 

(f)  Cross  Reference.  See  {}  2570.1- 
2570,12  of  this  chapter  for  procedural 
rules  relating  to  section  502(i)  penalty 
proceedings. 

Signed  at  Washington.  DC  this  20th  day  of 
September.  1988. 
David  M.  Walker. 

Assistant  Secretary  of  Labor.  Pension  and 
M'pV'are  Benefits  Administration. 
(FR  Doc  88-21790  Filed  9-23-88:  8:45  am) 
BiujMa  cooc  4510-zs-a 


29  CFR  Pan  2S70 

Final  Regulation  Establishing 
Procedures  (or  ttte  Assessment  of 
Civil  Sanctions  Under  ERISA  Section 
502(1) 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 
ACTION:  Final  regulation. 

SUMMARY:  This  document  contains  a 
final  regulation  that  sets  forth  the 
procedures  for  the  assessment  of  civil 
sanctions  under  section  502(1}  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA,  or  the  Act).  Section 
502(1)  of  ERISA  authorizes  the  Secretarj- 
of  Labor  to  assess  civil  penalties  against 
parties  in  interest  who  engage  in 
prohibited  transactions  with  certain 
employee  benefit  plans.  This  section 
generally  applies  to  prohibited 
transactions  involving  welfare  plans  and 
nonqualified  pension  plans,  and 
provides  for  the  assessment  of  penalties 
equal  to  specificed  percentages  of  the 
amount  involved  in  the  underlying 
prohibited  transaction.  This  regulation 
establishes  the  procedural  framework 
for  such  civil  penalties,  A  separate 
document  containing  regulations  which 
define  the  terms  "amount  involved"  and 
"correction"  under  ERISA  section  502(i) 
is  also  being  published  today, 
EFFEC-nve  DATE;  October  26, 1988, 

FOR  FURtXER  INFORMATION  CONTACT: 

Susan  E.  Rees.  Plan  Benefits  Security 
Division,  Office  of  the  Solicitor,  (202| 
523-9141.  U.S.  Department  of  Labor, 
Washington,  DC  20210,  or  Debra  L, 
Silver,  Pension  and  Welfare  Benefits 
Administration.  US.  Department  of 
Ubor.  Washington.  DC  20210,  (202)  523- 
B871, 

SUPPIXMENTARY  INFORMATION:  Section 
406  of  ERISA  prohibits  certain 
transactions  between  an  employee 
benefit  plan  and  a  "party  in  interest"  (us 
defined  in  section  3(14)  of  ERISA).  In 
section  502(1 1  of  ERISA.  Congress 
granted  the  Secretar>'  of  Labor  the 
authority  to  assess  civil  penalties 
against  parties  m  inleresi  with  respect 
to  prohibited  transactions  with  welfare 
plans  and  pension  plans  which  are  not 
"qualified"  plans  under  the  Internal 
Revenue  Code.'  That  section  of  the  Act 


1  The  exciM  ttt»  provimons  of  Beclion*  4M1  and 
49"5  til  the  Inttmitl  Revenue  Code  impos*  similar 
penaluei  against  disqiiahfced  persotis  %*ho  ennage 
ui  prtjhlhited  tranSBCtions  *vilh,  respectuelj  pnvMU 
fottndationi  and  lax  qija;ified  benefit  plans  A 
parallel  provisioti  of  the  Federal  Employee 
Reliremenl  System  Acl  of  1986  assesses  a  sitntlar 
penalty  with  respect  Ic  prohibited  transactions 
u,-,' '.living  the  Ffdera!  Thrift  Savings  Fond  See  5 
U,S,C  6477(elll)|Bi- 


provides  that  the  amount  of  such 
penally  may  not  exceed  5  percent  of  the 
amount  involved  tn  Ihe  transaction 
except  that  if  the  transaction  is  not 
corrected  within  90  days  after  notice 
from  Ihe  Secretary,  such  penally  may  be 
in  an  amount  not  more  than  100  percent 
of  Ihe  amount  involved.  These  final 
procedural  rules  provide  for  an 
administrative  proceeding  with  respect 
to  the  assessment  of  the  ERISA  section 
502(i)  sanction.  A  separate  final 
regulation  dealing  with  the  definition  of 
the  terms  "amount  involved"  and 
"correction"  is  also  being  published 
today.  As  discussed  in  the 
supplementary  information 
accompanying  that  publication,  the 
Department  of  Labor  (the  Department) 
believes  Ihat  adoption  of  these 
regulations  is  neccs8ar>'  for  Ihe  effective 
implementation  of  its  EJRISA 
enforcement  program 

On  August  27. 1986,  the  Department 
published  a  notice  in  the  Federal 
Register  containing  proposed  regulations 
to  establish  procedures  for  (1) 
Notification  to  a  party  in  interest  Ihat 
the  Department  intends  to  assess  the 
penalty  provided  by  section  502(i),  (2) 
requesting  a  hearing  with  respect  to  the 
mailer  before  an  administrative  law 
judge,  and  (3)  an  appeal  of  an 
administrative  law  judge's  decision  to 
the  Secrelar>'  or  his  delegate. 

The  Department  has  published  rules 
of  practice  and  procedure  for 
administrative  bearings  before  the 
Office  of  Administrative  Law  Judges  at 
29  CFR  Part  18.  48  FR  32538  (1983),  The 
proposed  regulation  presented  for 
comment  several  modifications  to  Ihe 
rules  set  forth  in  29  CFR  Part  18  The 
proposed  modifications  were  designed 
to  maintain  the  maximum  degree  of 
imiformity  with  the  rules  set  forth  in  29 
CFR  Part  18,  consistent  wilh  the  special 
characteristics  of  proceedings  under 
FJUSA  section  502|i).  The  final  rules 
published  herein  relate  specifically  to 
proceedings  under  ERISA  section  502(i) 
and  are  controlling  to  the  extent  they 
are  inconsistent  widi  any  portion  of  29 
CFR  Part  la 

The  following  discussion  summarizes 
the  specific  proposed  modifications  to 
the  rules  in  29  CFR  Part  18  and  the  major 
issues  raised  by  the  commentators,  and 
explains  the  Department's  reasons  for 
adopting  the  final  regulations  published 
with  this  notice. 

General 

The  Applicability  of  these  rules  under 
ERISA  section  502(i)  is  set  forth  at  the 
outset  of  the  procedural  regulations 
(§  2570.1).  The  definitional  section 
15  2570.2)  incorporates  Ihe  basic 
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adjudicatory  pnncipies  »e\  forth  al  29 
CFK  Part  18^  but  iociutks  lervu  aod 
concepU  of  speafk:  relevance  to 
procecdmgs  ucder  ERISA  section  SCU^i)- 
In  thu  reftpeci  it  dxffera  from  lia  more 
general  counterpart  at  (  IB^  of  this  title. 
In  particular.  (  2S7a4q)  aUtes  thai  the 
term  "Secretary"  meanft  the  Secretary  of 
Labor  and  mclndes  varioua  uidividuals 
to  whom  the  Secretary  cnay  dele^te 
aatbonty.  This  definition  ia  aot  intended 
to  suggest  any  Limitatioa  on  the 
authority  which  the  Secretary  has 
delegated  to  the  Auutant  Secretar>  fur 
Pension  and  Welfare  Beneftti.  By  Order 
1-87,  52  FR  13139  (Apnl  21. 19e7j,  the 
Secretary  has  delegated  most  ofhia 
duthonty  under  ERISA,  including 
authority  la  make  Goal  decisiona  Co 
assess  the  penalty  provided  under 
section  502iil.  to  ihe  Assistant  Secretary 
for  Pension  and  Welfare  Benefits.  Thus, 
the  Department  contemplates  that  the 
duties  assigned  to  the  Secretary  under 
the  procedural  regulation  will  to  fact  be 
discharged  by  the  AssistanI  Secretary 
for  Pension  and  Welfare  Benefits. 

The  Department  received  no 
comments  on  this  section  and  it  wi!l 
therefore  be  published  as  proposed, 
except  that,  in  response  to  a  comment, 
as  explained  below,  a  new  subsection 
was  added  to  define  the  term  ■"answer." 

ProCTwinigs  Balon  Adniniatrativv  Law 

fudges 

The  rules  in  29  OR  Pari  18  concerning 
the  computation  of  trnve.  pleadings. 
preheanng  conferences  end  statemenls. 
and  settlements  are  adopted  in  these 
procedures  for  sdiudications  under 
ERISA  sectwn  SOZftJ.  The  Department 
proposed  to  republish  1 1&3  as  |  2S7a3 
in  order  to  identify  how  the  Department 
should  be  served  in  a  SQZft)  proceeding. 
but  made  no  substantrve  modiftcattons 
m  the  lection.  One  counentator 
expressed  coooem  that  onder  the 
proposal,  a  section  502(i)  proceeding 
could  transpire  and  a  default  be  entered 
without  actual  notice  to  the  party  m 
interest  and  with  no  brthcr  reooorse 
provided.  Tbus,  that  camnwntator 
BufERested  an  amendment  to 
fi  2570.3(d)(2)  to  provide  that  semcc  of 
notice  by  certified  mad  in  502^)) 
proceedings  is  complete  only  upon 
receipt  by  the  addressee,  and  that  a 
return  receipt  from  the  addressee  (or  a 
copy  of  a  notice  sent  by  certifhed  ssail 
sboukl  be  pnma  facte  evidence  oi  the 
addressees  receipt  of  the  notice. 

After  careful  consideration,  the 
Department  found  no  compelling  reason 
to  depart  from  the  service  rule 
appUcaUe  lo  all  deparHnent 
proceedings,  and  therefore  decided  to 
publish  I  ZS7a3(d)  as  proposed  The 
Department  believes  that  the  adoptioo 


of  such  a  "rt'tum  receipt"  service  rule 
would  not  only  be  inconsistent  with  the 
Department  s  obfecnve  of  providing 
expedited  section  5fi2i>)  proceedings  but 
such  a  rule  would  also  enable  an  elusive 
party  in  interest  to  hamper  the 
Department's  efforts  to  initiate 
proceedings.  However,  the  Dpartmenl 
h^s  modified  )  2370.5  by  adding  a 
provision  which  permits  the 
administrative  law  judge  to  declme  to 
enter  a  default  fudgment  where  there  is 
proof  of  defective  notice. 

The  proposed  proceduni)  rf>frulation  at 
i  25703(6)  specifically  staled  that  there 
woold  be  no  formal  requirements  for 
pleadings  in  section  502(i)  proceedings. 
Thus,  the  proposed  reguhition  did  not 
set  forth  specific  requirement.^  regarding 
the  contents  of  either  the  notice  issued 
by  the  Department  uiiliating  a  section 
5U2[i)  proceeding  or  the  contents  of  the 
answer  which  must  be  filed  with  respect 
to  the  notice  in  order  to  avoid  a  default 
ludgment  under  proposed  |  2570.5. 

The  Department  received  one 
comment  letter  regarding  Ihts  aspef^t  of 
(he  proposed  regulation  The 
commentator  sugjjesfed  that  the 
Department  revise  proposed  J  2570.5  to 
describe  exphcttiy  the  information  that 
the  respondent  must  irKilude  in  (he 
answer  lo  the  notice  initialing  a  section 
bOZfi)  proceeding.  Funber.  the 
commentator  staled  that  the  Department 
should  describe  in  more  detaitl  the 
information  that  the  section  302(i)  notice 
must  contain 

Afler  conaideralioa,  the  Department 
haa  decided  to  provufe  additional 
guidance  to  addressees  as  to  bow  to 
rp'inond  to  a  502(il  notice.  sinuUr  to  that 
provided  by  {  ia.5(d)  for  all  otfier 
Department  proceedings.  The 
Dppartment  found,  however,  thai  there 
was  no  reason  to  elaborate  on  the 
Rcners!  procedural  deftnifmn  of  the 
document  which  initiates  the 
proceeding,  whether  it  is  called  **nofice" 
or  "complaint."  Compare  29  CFR  18.2(d) 
j/)l/  39  CFR  2570.2(cf  (as  proposed!. 
Accordingly,  f  25703  wll  be  pubhshed 
in  final  as  proposed,  but  the  fins! 
regulation  at  29  CFR  2570  2fcl  now 
provides  that  the  definition  of  "answer" 
as  set  out  m  29  CFR  18  5fdtf2|  applies  to 
responses  in  prohibited  trgnsscfion 
pi^nalty  proceedings . 

A  section  on  the  consequences  of 
default  (S  2570  5|  has  been  included  in 
these  rxiles  to  mdicale  that  unless  the 
respondent  mvokes  the  adjudiretory 
procedures  under  E3USA  section  5Q2<il 
within  30  days  after  it  is  udonned  of  the 
intention  of  the  Department  to  assess  a 
civi!  sanct.'on  under  ERISA  section 
50Zli\.  the  asseasmeot  of  tfiat  ptmalty 
will  become  final  Although  the 


Department  received  no  comments 

specifically  referrmg  to  this  proposal,  thf 
Department  has  decided,  as  discussed 
above,  to  add  a  provision  to  §2570.5(aJ 
which  will  permit  the  adounislrative  law 
judge  to  set  aside  a  default  where  there 
IS  proof  of  defective  notice. 

Proposed  %  2570.6,  respecting  consent 
orders  and  seltlementa.  specified  tune 
periods  within  which  parties  must:  [\) 
Request  the  deferral  of  a  hearing  lo 
permit  the  negotiation  of  a  settlement, 
(2]  submit  a  proposed  consent 
agreement;  or  13|  file  objections  to 
proposed  settlement  agreements.  The 
section  also  proposed  that  the 
administrative  law  fudge's  decision  shall 
include  the  terms  and  conditions  of  any 
consent  order  or  settlement  which  has 
been  agreed  lo  by  the  parties  and 
pr(.p<isfxl  that  the  decision  of  the 
ddminiatrative  law  iudge  which 
incorporates  such  consent  order  shall 
bt'come  final  agency  action  within  the 
meaning  of  5  US.C  704. 

The  Department  received  one 
r:(tmmenl  on  this  section  which 
suggested  (11  that  the  time  limitations 
for  settlement  purposes  in  proposed 
i  2570.6  Ut  and  (c]  should  be  elimuialed 
in  favor  of  committing  the  issue  to  the 
discretion  of  the  presiding 
administrative  law  fudge,  and  f2)  that 
the  administrative  law  |udge  should  also 
have  the  aulhorify  to  grant  extensions  of 
time  for  a  party  to  obiect  to  a  proposed 
settlement  greater  than  the  15  day  limit 
proposed  in  {  2S70.6fe). 

TTie  Department  recognizes  that  the 
proposed  lime  hmitations  place  a 
ct^rtam  degree  of  constraint  on  all 
parties  to  a  502[i)  proceeding.  However. 
after  careful  review,  the  Depdrtment  has 
decided  tu  maintain  (he  section  as 
proposed  because  the  time  limits  are 
reasonable  and  in  keeping  with  the  goal 
of  the  Department  to  coniiuct  section 
502[  I  ^proceedings  on  an  expedited 
basis. 

Section  2570  7  proposed  that 
discovery  may  be  ordered  by  the 
administrative  law  judge  only  upon  a 
showing  of  good  cause  by  the  party 
seeking  discovery  Tins  differs  from  the 
more  expansive  standard  for  discover) 
contained  in  29  CKR  Ib.H.  Proposed 
i  2570.7  stated  that  in  cases  in  which 
discovery  is  ordered  by  the 
administrshve  law  fudge.  Ihe  order  fchal) 
expressly  limit  the  scope  and  lenns  of 
discovery  lo  thai  for  which  good  cause 
has  been  shown. 

The  Department  received  two 
comments  on  this  section.  One 
commentator  supported  Ihe  limitation 
on  discovery  so  that  502ti|  proceedings 
would  mrt  become  *^shing  expeditions" 
but  would  be  limited  to  determining  the 
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single  issue  of  whether  a  civil  penalty 
should  be  assessed  for  a  specific 
prohibited  transaction 

Another  commentator  objected 
strongly  to  the  proposed  regulation's 
departure  from  the  more  expansive 
discovery  standard  set  forth  in  29  CFR 
1B.14.  This  commentator  slated  that  the 
departure  was  "unwarranted  and  an 
infringement  on  due  process,"  and  that 
the  proposed  regulation's  approach  to 
discovery  would  put  the  parlies  to  the 
proceeding  "on  an  unequal  footing,  with 
the  Department  having  the  clear 
advantage."  Further,  the  commentator 
suggested  that  by  limiling  discovery,  the 
Department  was  attempting  to  "stack 
the  deck"  in  its  own  favor  by  rejecting  a 
"discovery  practice  that  is  an  important 
and  useful  element  of  the  federal 
judicial  system." 

After  careful  consideration,  the 
Departmenl  has  decided  to  reformulate 
§  2570-7  to  provide  a  less  stringent 
standard  for  discovery  in  section  502(il 
proceedings  than  that  proposed,  but  one 
which  is  still  consistent  writh  the 
Department's  overall  objective  of 
establishing  a  streamlined  procedure. 
The  final  regulation  continues  to  require 
that  a  party  seeking  discovery  must 
obtain  an  order  of  the  administrative 
law  judge  and  thai  the  order  expressly 
limit  the  scope  and  terms  of  discovery  to 
that  for  which  "good  cause"  has  been 
shown.  The  standard  of  "good  cause," 
however,  is  not  defined  as  requiring  a 
showing  that  the  discovery  requested 
relates  to  a  genuine  issue  as  to  a 
material  fact  that  is  relevant  to  Ihe 
proceeding.  Finally,  consistent  with 
S  18.14,  the  standard  proposed  in 
5  25707(a)  remains  applicable  to 
discovery  requests  for  materials 
prepared  in  anticipation  of  or  for  the 
hearing  by  another  party's 
representative. 

The  section  on  expedited  proceedings 
(§  2570.9)  proposed  that  the  scheduling 
and  disposition  of  all  section  502(i) 
cases  shall  be  on  an  expedited  basis. 
Under  the  counterpart  section  of  Part  18 
of  the  title,  S  18.42.  expedited  treatment 
of  a  case  generally  occurs  only  at  the 
request  of  a  party  and  at  the  discretion 
of  the  administrative  law  judge.  As  with 
the  Departments  proposed  regulation  on 
discovery  in  section  502(i)  proceedings, 
two  commentators  did  not  agree  on  this 
section.  One  commentator  supported  the 
proposed  requirement  that  section  502(i] 
proceedings  be  heard  on  an  expedited 
basis,  staling  that  where  transactions 
arc  ongoing,  it  is  in  everyone's  best 
interest  to  resolve  the  matter  quickly. 
The  other  commenlator  felt  that  there 
was  no  apparent  justification  for  the 
proposal  and  that  it  would  create  an 
advantage  for  the  Department.  That 


commentator  also  suggested  that  if 

S  2570.9  was  retained,  it  ought  to  specify 

how  the  procedures  are  to  be  expedited. 

Upon  further  reflection,  the 
Department  has  determined  that  ihe 
existing  procedures  in  29  CFR  Part  18 
provide  for  sufficiently  timely 
processing  and  thus  it  is  not  necessary 
to  mandate  that  every  section  502[i) 
proceeding  be  heard  on  an  expedited 
basis.  Therefore,  the  proposed  section 
2570.9  has  been  deleted,  and  the 
procedures  embodied  in  29  CFR  1842 
will  govern  requests  by  any  parly  for 
expedited  treatment  in  a  section  502(i) 
proceeding.  As  a  general  matter, 
however,  the  Department  anticipates 
requesting  expedited  treatment  under 
such  procedures  in  section  502(i) 
proceedings.  Because  of  the  deletion, 
proposed  §§2570.10-2510.12  have  been 
renumbered  accordingly, 

Appeals 

The  proposed  sections  on  appeals 
(§5  2570.10-2570.12)  provided  a  twenty 
day  period  in  which  any  party  to  a 
section  502(il  proceeding  may  seek 
re\iew  of  an  administrative  law  judge 
decision  by  the  Secretary  or  his 
delegate.  The  Secretar>'  has  delegated 
his  authority  with  respect  to  these 
appellate  procedures  to  the  Assistant 
Secretary  for  Pension  and  Welfare 
Benefits.  The  proposed  regulations 
provided  for  a  review  of  the 
administrative  record  made  before  the 
administrative  law  judge,  supplemented 
by  briefs.  Under  proposed  S  257ai2[b). 
the  Secretary  or  his  delegate,  may 
affirm,  modify,  or  set  aside,  in  whole  or 
in  part,  the  decision  on  appeal 

The  Department  received  one 
comment  letter  regarding  appeals.  The 
commentator  argued  that  the  delegation 
of  the  Secretar>'  s  authority  over  appeals 
to  the  AssistanI  Secrelar>-  would  make 
the  appeals  procedures  a  "meaningless 
waste  of  time"  and  queried  whether,  in 
the  final  analysis,  a  respondent  could 
expect  the  AssistanI  Secretar>-.  whose 
staff  issues  a  section  502(i)  notice  and 
conducts  the  investigation  leading  to  the 
proceeding,  to  overrule  the  decision  of 
an  administrative  law  judge  imposing 
the  penalty. 

In  response,  the  Department  notes 
that  under  the  APA.  an  agency  may 
exercise  adjudicatory  authority  and 
supervise  enforcement  activity  so  long 
as  those  persons  involved  in  the 
prosecutorial  function  and  those  persons 
involved  in  the  adjudicator>  function 
report  to  the  agency  head  by  a  separate 
chain  of  authority.  The  Secretary  has 
established  the  Pension  and  Welfare 
Benefits  Administration  (PWBA)  within 
the  Department  for  the  purpose  of 
carrying  out  most  of  the  Secretarj'S 


responsibilities  under  ERISA,  and  has 
designated  the  Assistant  Secrelar>'  as 
agency  head  for  purposes  of  ERISA 
enforcement.  See  Secretary's  Order  1- 
87,  52  FR  1319  [April  21. 1987).  Thus,  the 
Assistant  Secretary'  may  lawfully 
oversee  the  prosecution  of  502(i) 
assessments  and  review  the 
administrative  law  judge  decisions  so 
long  as  the  two  functions  are  separately 
maintained  within  the  PWBA. 
Therefore,  the  Departmenl  sees  no  legal 
impediment  to  the  appeal  process  as 
drafted.  The  Department  also  beheves 
that  all  parties  will  benefit  from  having 
appeals  heard  by  an  official  with 
expertise  in  ERISA  matters.  The 
Department  has  therefore  decided  to 
publish  in  final,  as  proposed,  the 
provision  which  provides  for  an  appeal 
to  the  Secretary  or  his  designee. 

The  Department  received  one  final 
comment  which  argued  that  the 
regulations  should  be  amended  to 
provide  that  section  502ti)  proceedings 
be  stayed  in  the  event  a  related  case  is 
filed  in  district  court  prior  to  the 
issuance  of  a  notice  commencing  a 
section  502(i)  administrative  proceedinjj 
or  in  the  event  a  related  case  is  filed 
after  a  section  502(i)  administrative 
proceeding  has  been  commenced. 
In  response,  the  Departmenl  has 
decided  that  because  the  statute  does 
not  tie  the  two  types  of  actions  together, 
it  is  not  appropriate  to  do  so  by 
regulation.  Specifically,  because 
commencement  of  one  action  does  not 
toll  the  statute  of  limitations  with 
respect  to  the  other,  the  statute  clearly 
contemplates  that  a  section  502ii) 
administrative  proceeding  can  proceed 
concurrently  with  a  civil  action  brought 
under  section  502(i)  of  ERISA.  The 
Department  sees  no  reason  to  alter  the 
dual  system  provided  by  the  statute- 
Regulator)'  Flexibiity  Act 

The  Regulatory'  Flexibility  Act 
imposes  certain  requirements  with 
respect  to  rules  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  A"ruie"  under 
the  Regulatory-  Flexibiity  Act  is  one  for 
which  s  general  notice  of  proposed 
rulemaking  is  required  under  section 
553lb|  of  the  Administrative  Procedure 
Act.  Under  section  553lt))  of  the 
Administrative  Procedure  Act  a  general 
notice  of  proposed  rulemaking  is  not 
required  for  rules  of  agency 
organization,  procedure  or  practice. 
Thus,  such  rules  are  excluded  from  the 
definition  of  "nile"  under  the  Regulatory 
Flexibihty  Act.  Since  this  procedural 
regulation  is  a  rule  of  agency  procedure 
or  practice  it  is  thus  not  subject  to  the 
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rpqmiementi  of  the  Reguttlory 

Flexibility  Act 

Executive  Ordvr  12291 

The  Department  tux  deternuned  that 

this  regulatory  action  would  not 
constitute  a  "maior  rule"  as  thai  term  la 
used  in  Executive  Ordei  12291  because 
the  action  does  not  result  in:  An  oanual 
effect  on  the  economy  of  $100  roillion,  a 
ma  for  increase  In  costs  of  prices  for 
consumers,  individual  industries, 
government  agencies,  or  geographic 
regions;  or  significant  adverse  efTects  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 


Paperwork  HwiHrtinB  Act 

TSe  Paperwork  Reduction  Act 
mandates  that  agerfcies  pnTvide  data 
with  respect  lo  information  collection 
requirements  wtiicJi  may  be  imposed  by 
certain  TWgniahiry  action.  Section 
3518(c)(lMB)  of  the  Paperwork 
Reductioa  Act  provides  that  the 
requirexaents  oi  thai  Act  do  not  apply  lo 
adminiatr«tive  actkms  involving  specific 
individaais  or  entitiea.  Hie  Department 
has  delennined  that  tbc  administrative 
adjudicationa  which  woakl  be 
conducted  pursuant  lo  the  procedures 
contained  in  thw  regaiabon  fall  within 
the  scope  of  this  exempboo  &on  the 
Paperwork  Redactioo  Act 

Statutoty  Authorfty 

The  rcgulatMMi  is  adopted  pursuant  to 
the  authority  contained  m  section  SQZ 
and  SOS  of  ERiSA  (Puh.  L  B3--t06,  88 
Stat  882.  aOi;  29  \iS.C  1132.  Iias^  «nd 
Secretary's  Order  \~«J.  S2  FR  13139 
(April  21, 1987 J. 

List  of  Sabfeda  te  29  CFR  Part  Z579 

Administrative  practice  and 
procedure.  Employee  benefit  plans. 
Employee  Retirement  Income  Secunly 
Act.  Party  in  interest.  Law  enforcement 
Pensions,  Pension  and  Welfare  Benefits 
Administration.  Prohibited  transactions. 

rmal  Re^iladMi 

For  the  reasons  set  out  in  the 
preamble.  Subchapter  G  of  Chapter  XXV 
of  Title  29  of  the  Code  of  Federal 
Regulations  is  amended  as  set  Forth 
below: 

PART  2570-«*OCEDURAL 
REGULATIONS  UNDER  T»C 
EMPLOYEE  RETmEMENT  llfCOliE 
SECURITY  ACT 

By  adding  in  the  a^ipropriate  place  the 
foUowuig  new  part: 


Subpst  A — Pnicwluxes  For  Ths  \n*unMal 

of  Civil  SanctJona  Undor  EIU&A  Sm:U«  SDCfi) 

Sk. 

2.'i70  1      Scope  oC  rvlv*. 

ZS'^na    DefiBinooB. 

2.5703     Servkx.  Coptes  of  docauDCDtB  and 

pieadinss. 
Z57a4    Parliett. 

2570J     CooMqucorea  of  dcfaalt 
ZSTfXA    Conaenl  order  or  settkoienL 
2571X7     Scope  of  Uucuvery. 
2570  a     Summary  decuioa. 
2570l9     Dojftioo  of  the  admioistnLUve  Uw 

jud(ie. 
2570  10    Review  by  ihe  Secrelary. 
2STO 11     Scope  of  rrview. 
2570  12    Prpcedoreg  for  rvview  tjy  fhe 

Authofity:  SecUon  SCClil  and  5CS  of  f3?lS.\. 
29  Lf  S,C  I122(il  1135.  and  Seovtiiry  t  Ordur 
1-87  52  FR  13130  (Apnl  Zi.  IflHTl. 

Subpart  A— Procttdum  for  the 
Aaaesament  of  CMt  SarKtfona  Under 
ERISA  Section  502(1) 

{2S7B.1    Scope  Of  rtitea. 

The  rules  of  praciu:e  set  forth  in  this 
part  are  applicable  to  "prohibtted 
transaction  penalty  proceedings"  [aa 
defined  in  \  ZS7a2(o)  of  this  part)  under 
secUon  S02(i}  of  the  Employee 
Retirement  Income  Secnnly  Act  of  1974. 
The  rules  of  procedure  for 
admmiatrative  hearings  published  by 
the  E)epartmenl's  Office  of 
Administrative  Law  |udges  at  Part  18  of 
this  Title  will  apply  to  matters  ansuig 
under  ERISA  secUon  502{i)  except  as 
modified  by  this  section.  These 
proceedings  shall  be  conducted  as 
expeditiously  as  possible,  and  the 
parties  shall  make  every  effort  to  avoid 
delay  at  each  stage  of  the  proceedings. 

925702    OalMltons. 

For  prohibited  transaction  penally 
proceedmgs.  this  seciiun  shali  apply  m 
lieu  o(  the  deHnilions  in  |  ia.2  of  this 
Utle: 

(a)  "Adiudicalory  proceedrng"  means 
a  |udicia>-type  proceedwg  leading  to  the 
formulation  of  a  final  order; 

(b)  "Administrative  law  (udRe**  means 
on  administrative  law  judge  appointed 
pursuant  lo  the  provisfons  of  5  US C. 
3105; 

(c)  "Answer"  is  defined  for  these 
proceedings  as  set  forth  in  {  ie.5(dl(2]  of 
this  title: 

fd)  "Commencement  of  proceeding"  is 
the  fUmg  of  an  answer  by  the 
respondent; 

(el  "Cooaent  agreement    means  any 
wntten  document  contauung  a  spet  ified 
proposed  remedy  or  other  relief 
acceptable  to  the  Departmenl  and 
consenting  parties. 


(f)  ■  ER151A"  means  the  Rmpioyee 
Kniirf^ment  Income  Secunly  Act  of  1974. 
as  amended: 

(g)  "Final  order"  means  the  final 
decision  or  action  of  the  Department  of 
Labor  concerning  Ihe  Baaessment  of  a 
civil  sanction  under  ERISA  section  502(il 
affainat  a  particular  party  Such  final 
order  may  result  from  a  decision  of  an 
admmrstrafive  law  |udj;e  or  the 
Secretary,  or  the  failure  of  a  party  to 
invoke  (he  procpdun»8  for  hearings  or 
appeals  under  this  title  Such  a  final 
order  shall  constitute  final  agency  action 
within  the  meaning  of  5  U.S.C  704. 

(b)  "lleanng"  meims  that  part  of  a 
pruceedmg  which  involves  Ihe 
submission  of  evidence,  either  by  oral 
presentation  or  wntten  submission,  to 
Ihe  administrative  law  judge; 

(i)  "Notice"  means  any  document, 
however  designated,  issued  by  the 
Dt-pHrtmenl  of  I^bor  which  initidles  an 
Ktdfudicafory  proceeding  under  Q<1SA 
section  S(^i): 

(i)  "Order"  means  the  whole  or  any 
part  of  a  final  procedural  or  subslanlive 
disposition  of  a  matter  under  E3<ISA 
section  5a2(il; 

(k)  'Party"  includes  a  person  or 
ugency  named  or  admitted  as  a  party  to 
a  proceeding; 

[}]  "Person  *  includes  an  individoal. 
partnership,  corporation,  employee 
benefit  plan,  association,  exchange  or 
other  entity  or  organization; 

(m|  "Petition"  means  a  written 
request,  made  by  a  pt^rson  or  party,  for 
some  affirmative  action; 

(nl    Pleading"  means  the  notice,  the 
answer  to  the  notice,  any  supplement  or 
amendment  thereto,  and  any  reply  that 
may  be  permilled  to  any  answer. 
supplement  or  amendment: 

(o)  "Prohibited  transaction  penalty 
proceeding"  means  a  proceeding 
reldling  to  Ihe  assessment  of  the  civil 
penalty  provided  for  in  section  502(i'l  of 
raJSA. 

(p)  "Respondent"  means  the  paiiy 
against  whom  the  Department  is  seeking 
to  assess  a  civil  sanction  under  ERISA 
section  SOZli); 

fql  "Secretary"  means  the  Secretary 
of  Labor  and  includes,  pursuant  to  any 
delegation  of  authonly  by  the  Secretary. 
any  assistant  secretary  flncluding  the 
Assistant  Secretary  for  F^nsion  and 
Welfare  Benefits},  administrator 
commissioner,  appellate  body,  board,  or 
other  official; 

(r)  "Soliatur"  means  the  Solicitor  of 
Labor  or  bis  or  her  delegate. 
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3  2570.3    Service:  Copies  of  documents 
and  ptaacMnga. 

For  prohibited  transaction  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  5  18.3  of  this  title. 

(a)  General.  Copies  of  all  documents 
shall  be  served  on  all  parties  of  record. 
All  documrnls  should  clearly  designate 
Ihe  docket  number,  if  any.  and  short  title 
of  all  matters.  All  documents  to  be  filed 
shall  be  delivered  or  mailed  to  the  Chief 
Docket  Clerk.  Office  of  Administrative 
Law  Judges.  Suite  600. 1111  Twentieth 
Street  NW..  Washmgton.  DC  20036.  or  !o 
the  OALj  Regional  Office  lo  which  the 
proceeding  may  have  been  transferred 
for  hearing.  Each  document  filed  shall 
be  clear  and  legible. 

(bj  By  parties.  All  motions,  petitions, 
pleadings,  briefs  or  other  documents 
shall  be  filed  with  the  Office  of 
Administrative  Law  Judges  with  a  copy 
including  any  attachments  to  all  other 
parties  of  record.  When  a  party  is 
represented  by  an  attorney,  service  shall 
be  made  upon  the  flilomey.  Service  of 
any  document  upon  any  party  may  be 
made  by  personal  delivery  or  by  mailing 
a  copy  to  the  last  known  address.  The 
Department  shall  be  served  by  delivery 
to  the  Associate  Solicitor.  Plan  Benefits 
Security  Division.  ERISA  Section  502(i) 
Proceeding.  P  O.  Box  1914,  Washington, 
DC  20013.  The  person  serving  the 
document  shall  certify  to  the  manner 
and  dale  of  service. 

(c)  By  the  Office  of  Administrative 
Law  Judges.  5iervice  of  orders,  decisions 
and  ail  other  documents,  except  notices. 
shall  be  made  by  regular  mail  to  the  lust 
known  address. 

(d)  Service  of  notices.  (1)  Service  of 
notices  shall  be  made  either 

(i)  By  deliverir\g  a  copy  to  the 
individual,  any  partner,  any  officer  of  a 
corporation,  or  any  attorney  of  record; 

(ii)  By  leaving  a  copy  at  the  principal 
office,  place  of  business,  or  residence  of 
such  individual,  partner.  ofTicer  or 
attorney;  or 

(iii]  By  mailing  a  copy  to  the  last 
knov\'n  address  of  such  individual, 
partner,  officer  or  attorney. 

(2)  If  service  is  accomplished  by 
certified  mail.  sen.'ice  is  complete  upon 
mailing  If  done  by  regular  mail,  serx'ice 
is  complete  upon  receipt  by  the 
iiddressee. 

(e)  Form  of  pleadings.  (1)  Every 
pleading  shall  contain  information 
indicating  the  name  of  the  Pension  and 
Welfare  Benefits  Admmistratinn 
IPWBA)  as  the  agency  under  which  the 
proceeding  is  instituted,  the  title  of  the 
proceeding,  the  docket  number  (if  any) 
assigned  by  the  Office  of  Administrative 
Law  judges  and  a  designation  of  the 
type  of  pleading  or  paper  (e.g..  notice, 
motion  lo  dismiss,  etc.).  The  pleading  or 


paper  shall  be  signed  and  shall  contain 
the  address  and  telephone  number  of 
the  part>'  or  person  representing  the 
party.  Although  there  are  no  formal 
specifications  for  documents,  they 
should  be  typewritten  when  possible  on 
standard  size  8^  x  11  inch  paper. 
(2)  Illegible  documents,  whether 
handwritten,  typewritten,  photocopied. 
or  otherwise,  will  not  be  accepted. 
Papers  may  be  reproduced  by  any 
duplicating  process  provided  all  copies 
are  clear  and  legible. 

S  2570.4    Partlea. 

For  prohibited  transaction  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  S  la.lOof  this  title. 

(aj  The  term  "party"  wherever  used  in 
these  rules  shall  include  any  natural 
person,  corporation,  employee  benefit 
plan,  associabon.  firm,  partnership, 
trustee,  receiver,  agency,  public  or 
private  organization,  or  government 
agency.  A  party  against  whom  a  civil 
sanction  is  sought  shall  be  designated  as 
■"respondent."  The  Department  shall  be 
designated  3s  the  "complainant." 

(b)  other  persons  or  organizations 
shall  be  permitted  to  participate  as 
parties  only  if  the  administrative  law 
judge  finds  that  the  final  decision  could 
directly  and  adversely  affect  them  or  the 
class  they  represent,  thai  they  may 
contribute  materially  to  the  disposition 
of  the  proceedings  and  their  interest  is 
not  adequately  represented  by  existing 
parties,  and  that  in  the  discretion  of  the 
administrative  law  judge  the 
participation  of  such  persons  or 
organizations  would  be  appropriate. 

(c)  A  person  or  organization  not 
named  as  a  respondent  wishing  lo 
participate  as  a  parly  under  this  section 
shall  submit  a  petition  lo  the 
administrative  law  judge  within  fifteen 
(15)  days  after  the  person  or 
organization  has  knowledge  of  or  should 
have  known  about  the  proceedmg.  The 
petition  shdU  be  filed  with  the 
administrative  Idw  judge  and  served  on 
each  person  or  organization  who  has 
been  made  a  party  at  the  time  of  fiUng. 
Such  petition  shall  concisely  stale; 

(1 )  Petitioner's  interest  in  the 
proceeding; 

(2)  How  his  or  her  participation  as  a 
party  will  conlribute  materially  to  the 
disposition  of  the  proceeding: 

(3)  Who  will  appear  for  petitioner; 

(4)  The  issues  on  which  pelilioner 
wishes  to  participate;  and 

(5)  Whether  petitioner  intends  to 
present  witnesses. 

(d)  Objections  to  the  petition  may  be 
filed  by  a  party  within  fifteen  (15}  days 
of  Ihe  filing  of  the  petition.  If  objections 
to  the  pelition  are  filed,  the 
administrative  law  judge  shall  then 


determine  whether  petitioners  have  the 
requisite  interest  to  be  a  party  in  the 
proceedings,  as  defined  in  paragraph  (b) 
of  this  section,  and  shall  permit  or  deny 
participation  accordingly.  Where 
petitions  lo  participate  as  parties  are 
made  by  individuals  or  groups  with 
common  inleresla.  the  administrative 
law  judge  may  rpquesl  all  such 
petililioners  to  designate  a  single 
representative,  or  he  or  she  may 
recognize  one  or  more  of  such 
petitioners.  The  administrative  law 
judge  shall  give  each  such  petitioner  as 
well  as  the  parties,  wntten  notice  of  the 
decision  on  his  or  her  petition.  For  each 
petition  granted,  the  administrative  low 
judge  shall  provide  a  bnef  statement  of 
the  basis  of  the  decision.  If  the  petition 
is  denied,  he  or  she  shall  briefly  state 
the  grounds  for  denial  and  shall  then 
treat  the  petition  as  a  request  for 
participation  bs  amicus  curiae. 

$  2570.S    Consequences  of  default 

For  prohibited  transaction  penalty 
proceedings,  this  section  shall  apply  in 
heu  of  5  18.5(1))  of  this  Utle-  Failure  of 
the  respondent  to  file  an  answer  within 
the  30  day  time  period  pro\nded  in  |  lfi..'> 
of  this  tilie  shall  be  deemed  to  constitute 
a  waiver  of  his  right  to  appear  and 
contest  the  allegations  of  the  notice,  and 
such  failure  shall  be  deemed  to  be  an 
admission  of  the  facts  as  alleged  in  the 
notice  for  purposes  of  the  prohibited 
transaction  penall>'  proceeding.  Such 
notice  shall  then  become  the  final  order 
of  the  Secretary,  except  that  the 
administrative  law  judge  may  set  aside 
a  default  entered  under  this  provision 
where  there  is  proof  of  defective  nolice. 

§  2570.6    Consent  order  or  aettlamenL 

For  prohibited  transaction  penalty 
proceedings,  the  following  shall  apply  in 
lieuof  5l8.9of  this  titie- 

(a)  General.  Al  any  time  after  the 
commencement  of  a  proceeding,  but  at 
least  five  (5]  days  prior  lo  the  date  set 
for  hearing,  the  parties  jointly  may  move 
to  defer  the  hearing  for  a  reasonable 
time  to  permit  negotiation  of  a 
settlement  or  an  agreement  containing 
findings  and  an  order  disposing  of  the 
whole  or  any  part  of  the  proceeding.  Tb.e 
allowance  of  such  deferment  and  the 
duration  thereof  shall  be  in  the 
discretion  of  the  administrative  law 
judge,  tfter  consideration  of  such  fdclors 
as  the  nature  of  the  proceedmg,  the 
requirements  of  the  public  interest,  the 
representations  of  the  parties  and  the 
probability  of  reaching  an  agreement 
which  will  result  in  a  just  disposition  of 
the  issues  involved. 

(b)  Content.  Any  agreement 
containing  consent  findings  and  an 
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order  disposing  of  a  proceeding  or  any 
part  thereof  shall  also  provide: 

(1)  That  the  order  shall  have  the  same 
force  and  effect  as  an  order  made  after 
full  hearing: 

(2)  That  the  entire  record  on  which 
any  order  may  be  based  shall  consist 
solely  of  the  notice  and  the  agreement; 

f3)  A  waiver  of  any  further  procedural 
steps  before  the  administrative  Idw 
judge: 

(4]  A  waiver  of  any  right  to  challenae 
or  contest  the  validity  of  the  order  and 
decision  entered  into  in  accordance  with 
the  agreement;  and 

(5)  That  the  order  and  decision  of  the 
administrative  law  judge  shall  be  final 
agency  action. 

{c}  Submission.  On  or  before  the 
expiration  of  the  time  granted  for 
negotiations,  but,  in  any  case,  at  least 
five  (5)  days  prior  to  the  date  set  for 
hearing,  the  parties  or  their  authorized 
representative  or  their  counsel  may: 

fl)  Submit  the  proposed  agreement 
containing  consent  findings  and  an 
order  to  the  administrative  law  judge:  or 

[2)  Notify  the  administrative  law  judge 
that  the  parties  have  reached  a  full 
settlement  and  have  agreed  to  dismissal 
of  the  action  subject  to  compliance  with 
the  terms  of  the  settlement;  or 

(3)  Inform  the  administrative  law 
judge  that  agreement  cannot  be  reached. 

(d)  Disposition,  In  the  event  a 
settlement  agreement  containing 
consent  findings  and  an  order  is 
submitted  within  the  time  allowed 
therefor,  the  administrative  law  judge 
shall  issue  a  decision  incorporating  such 
findings  and  agreement  within  thirty  (30) 
days  of  his  receipt  of  such  document. 
The  decision  of  the  administrative  law 
judge  shall  incorporate  all  of  the 
findings,  terms,  and  conditions  of  the 
settlement  agreement  and  consent  order 
of  the  parties.  Such  decision  shall 
become  final  agency  action  within  the 
meaning  of  5  U^S.C,  704. 

(e)  Settlement  without  consent  of  all 
parl.-es.  In  cases  in  which  some,  but  not 
all,  of  the  parties  to  a  proceeding  submit 
a  consent  agreement  to  the 
administrative  law  judge,  the  following 
procedure  shall  apply: 

(1)  If  alt  of  the  parlies  have  not 
consented  to  the  proposed  settlement 
submitted  to  the  administrative  law 
judge,  then  such  non-consenting  parties 
must  receive  notice,  and  a  copy,  of  the 
proposed  settlement  at  the  time  it  is 
submitted  to  the  administrative  law 
judge: 

(2]  Any  non-consenting  party  shall 
have  fifteen  (15)  days  to  file  any 
objections  to  the  proposed  settlement 
with  the  administrative  law  judge  and 
all  other  parties; 


(3)  If  any  party  submits  an  objection 
to  the  proposed  settlement,  the 
administrative  law  judge  shall  decide 
within  thirty  (30)  days  after  receipt  of 
such  objections  whether  he  shall  sign  or 
reject  the  proposed  settlement.  Where 
the  record  lacks  substantial  evidence 
upon  which  to  base  a  decision  or  there 
is  a  genuine  issue  of  material  fact,  then 
the  administrative  law  judge  may 
establish  procedures  for  the  purpose  of 
receiving  additional  evidence  upon 
which  a  decision  on  the  contested  issues 
may  reasonably  be  based; 

(41  If  there  are  no  objections  to  the 
proposed  settlement,  or  if  the 
administrative  law  judge  decides  (o  sign 
the  proposed  settlement  after  reviewing 
any  such  objections,  the  administrative 
law  judge  shall  incorporate  the  consent 
agreement  into  a  decision  meeting  the 
requirements  of  paragraph  (d)  of  this 
section. 

§  2S70.7    Scope  of  dtftcovery 

For  prohibited  transaction  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  5  iai4  of  this  title. 

(a)  A  party  may  file  a  motion  to 
conduct  discovery  with  the 
administrative  law  judge.  The  motion  for 
discovery-  shall  be  granted  by  the 
administrative  law  judge  only  upon  a 
showing  of  good  cause.  In  order  to 
establish  "good  cause"  for  the  purposes 
of  this  section,  a  party  must  show  that 
the  discovery  requested  relates  to  a 
genuine  issue  as  to  a  material  fact  that 

is  relevant  to  the  proceeding.  The  order 
of  the  administrative  law  judge  shall 
expressly  limit  the  scope  and  terms  of 
discovery  to  that  for  which  "good 
cause  '  has  been  shown,  as  provided  in 
this  paragraph. 

(b)  A  party  may  obtain  discovery  of 
documents  and  tangible  things 
otherwise  discoverable  under  paragraph 
(a)  of  this  s*'<:iion  and  prepared  m 
anticipation  of  or  for  the  hearing  by  or 
for  another  party's  representative 
(including  his  or  her  attorney. 
consultant,  surety,  indemnitor,  insurer, 
or  agent)  only  upon  a  showing  that  the 
party  seeking  discovery  has  substantial 
need  of  the  materials  or  information  in 
the  preparation  of  his  or  her  case  and 
that  he  or  she  is  unable  without  undue 
hardship  to  obtain  the  substantial 
equivalent  of  the  materials  or 
information  by  other  means.  In  ordering 
discovery  of  such  materials  when  the 
required  showing  has  been  made,  the 
administrative  law  judge  shall  protect 
against  disclosure  of  the  mental 
impressions,  conclusions,  opinions,  or 
legal  theones  of  an  attorney  or  other 
representative  of  a  party  concerning  the 
proceeding. 


§  2570.8    Summary  decision. 

For  prahibitf;d  transaction  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  S  18  41  of  this  title. 

(a)  i\'o  i^t-nuine  issue  of  material  fact. 
(1)  Where  no  genuine  issue  of  a  material 
fact  Is  found  to  have  been  raised,  the 
administrative  law  ludge  may  issue  a 
decision  which,  in  the  absence  of  an 
appeal  pursuant  to  §§  2570.10-2570.12  of 
this  part,  shall  become  a  final  order. 

(2J  A  decision  made  under  this 
paragraph  shall  include  a  statement  of: 

(i)  Findings  of  fact  and  conclusions  of 
law.  and  the  reasons  therefor,  on  ail 
issues  presented;  and 

(ii)  Any  terms  and  conditions  of  the 
rule  or  order. 

(3)  A  copy  of  any  decision  under  this 
paragraph  shall  be  served  on  each  party. 

(b)  Hearings  on  issue  of  fact.  Where  a 
genuine  question  of  material  fact  is 
raised,  the  administrative  law  judge 
shall,  and  in  any  other  case  may.  set  the 
case  for  an  evidentiary  hearing. 

§  2570.9    Oeclftlon  of  the  administrative 
taw  Judge. 

For  prohibited  transaction  penalty 
proceedings,  this  section  shall  apply  in 
lieuof  5  18.57  of  this  title 

(a)  Proposed  findings  of  fact 
conclusions,  and  order.  Within  twenty 
(20)  days  of  the  filing  of  the  transcript  uf 
the  testimony  or  such  additional  time  us 
the  administrative  law  judge  may  allow, 
each  party  pay  file  with  the 
administrative  law  judge,  subject  to  the 
judge's  discretion,  proposed  findings  of 
fact,  conclusions  of  law,  and  order 
together  with  a  supporting  brief 
expressing  the  reasons  for  such 
proposals.  Such  proposals  and  brief 
shall  be  served  on  all  parties,  and  shall 
refer  to  all  portions  of  the  record  and  to 
all  authorities  relied  upon  in  support  of 
each  proposal. 

(b)  Decision  of  the  administrative  law 
fudge.  Within  a  reasonable  time  after 
the  time  allowed  for  the  filing  of  the 
proposed  findings  of  fact,  conclusions  of 
law.  and  order,  or  within  thirty  (30)  days 
after  receipt  of  an  agreement  containing 
consent  findings  and  order  disposing  of 
the  disputed  matter  in  whole,  the 
administrative  law  judge  shall  make  his 
or  her  decision.  The  decision  of  the 
administrative  law  judge  shall  include 
findings  of  fact  and  conclusions  of  law 
with  reasons  therefor  upon  each 
material  issue  of  fact  of  law  presented 
on  the  record.  The  decision  of  the 
administrative  taw  judge  shall  be  based 
upon  the  whole  record.  In  a  contested 
case  in  which  the  Department  and  the 
Respondent  have  presented  their 
positions  to  the  administrative  law  judge 
pursuant  to  the  procedures  for 
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prohibited  transaction  penally 
proceedings  as  set  forth  in  this  part,  the 
penalty  (if  any)  which  may  be  included 
in  the  decision  of  the  administrative  law 
judge  shall  be  limited  to  the  sanction 
expressly  provided  for  m  section  502(i) 
of  ERISA.  It  shall  be  supported  by 
reliable  and  probative  evidence.  The 
decision  of  the  administrative  law  judge 
shall  become  final  agency  action  within 
the  meaning  of  5 L'.SC.  704  unless  an 
appeal  is  made  pursuant  to  the 
procedures  set  forth  in  §§  3570.10- 
2570.12. 

§  2570.10    Review  by  the  SecreUry. 

(a)  The  Secretary  may  review  a 
decision  of  an  administrative  law  judge. 
Such  a  review  may  occur  only  when  a 
party  files  a  notice  of  appeal  from  a 
decision  of  an  administrative  law  judge 
within  twenty  (20)  days  of  the  issuance 
of  such  decision.  In  all  other  cases,  the 
decision  of  the  administrative  law  judge 


shall  become  final  agency  action  within 
the  meaning  of  5  U.S.C.  704. 

(b)  A  notice  of  appeal  to  the  Secretary 
shall  state  with  specificity  the  issue(s)  in 
the  decision  of  the  administrative  law 
judge  on  which  the  party  is  seeking 
review.  Such  notice  of  appeal  must  be 
served  on  all  parties  of  record. 

(c)  Upon  receipt  of  a  notice  of  appeal, 
the  Secretary  shall  request  the  Chief 
Administrative  Law  ludge  to  submit  to 
him  a  copy  of  the  entire  record  before 
the  administrative  law  judge. 

§  2570.1 1    Scope  of  review. 

The  review  of  the  Secretary  shall  not 
be  a  de  novo  proceeding  but  rather  a 
review  of  the  record  established  before 
the  administrative  law  judge.  There 
shall  be  no  opportunity  for  oral 
argument. 

§  2570.12    Procedures  for  review  by  the 
Secretary. 

(a)  Upon  receipt  of  a  notice  of  appeal, 
the  Secretary  shall  establish  a  briefing 


schedule  which  shall  be  served  on  all 
parties  of  record.  Upon  motion  of  one  or 
more  of  the  parties,  the  Secretary  may, 
in  his  discretion,  permit  the  submission 
of  reply  briefs, 

(b)  The  Secretary  shall  issue  a 
decision  as  promptly  as  possible  after 
receipt  of  the  briefs  of  the  parties.  The 
Secretary  may  affirm,  modify,  or  set 
aside,  in  whole  or  in  part,  the  decision 
on  appeal  and  shall  issue  a  statement  of 
reasons  and  bases  for  the  actionfs) 
taken.  Such  decision  by  the  Secretary 
shall  be  final  agency  action  within  the 
meaning  of  5  U.S.C.  704. 

Signed  at  Washington.  DC,  this  20ih  d.iy  of 
September.  1988. 
David  M.  Walker. 

Assistant  Secretary  of  Labor.  Pension  and 
Welfare  Benefits  Administration. 
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DEPARTMEMT  OF  LABOR 

Pension  and  Welfare  Benefits 
Admlnlatratlon 

29  CFR  Part  2569 

Proposed  Regulation  Relating  to  Civil 
Penalties 

AQENCVT  Pension  and  Welfare  Benpfits 

Administralion.  Labor 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains  a 
proposed  regulation  that  sets  forth  the 
manner  in  which  the  Department  of 
Labor  (the  Department)  intends  to 
assess  civil  penalties  under  section  8477 
of  the  Federal  Elmployees'  Retirenipnt 
System  Act  of  1986  (FERSA  or  the  Act). 
Section  M77(e)fl)(B!  of  FERSA 
authorizes  the  Secretary  of  Labor  to 
assess  civil  penalties  against  parties  in 
interest  who  engage  in  prohibited 
transactions  with  the  Thnft  Savings 
Fund  established  under  FERSA.  and 
authorizes  the  Secretary  to  prescribe 
resuiations  to  carry  out  the 
Department's  FERSA  civil  penalty 
functions.  The  proposed  regulation 
would  adopt  the  definitions  of  terms  and 
procedures  established  for  assessment 
of  civil  penalties  under  section  502[i)  of 
the  Employee  Retirement  Income 
Secunty  Act  of  1974,  published  today, 
elsew  here  m  this  Federal  Register, 
DATES:  Wnlten  comments  concerning 
the  proposed  regulation  must  be 
received  by  November  25.  19ft8. 

If  adopted,  the  regulation  would  be 
effective  for  purposes  of  conducting 
penalty  proceedings  under  section  84~^ 
at  any  lime  on  or  after  30  days  from  the 
date  of  its  publication  as  a  Hna! 
regulation. 

ADDRESS:  The  Department  invites 
interested  persons  to  submit  written 
comments  on  the  proposed  regulation 
(preferably  three  copies)  which  should 
be  submitted  to:  Office  of  Regulations 
and  Interpretations.  Pension  and 
Welfare  Benefits  Administration.  Room 
N-5671,  US,  Department  of  Labor. 
Washington.  DC  20210:  .Attention: 
■proposed  FERS.^  Civil  Penalty 
Regulation."  All  submissions  will  be 
open  to  public  inspection  at  the  Public 
Documents  Room.  Pension  and  Welfare 
Benefits  Administration.  US, 
Department  of  Labor,  Room  N-5507,  200 
Constitution  .Avenue.  NW  ,  Washington. 
DC  20210 
FOR  FURTHER  INFORMATION  CONTACT: 

Susan  E-  Rees.  Plan  Benefits  Security 
Division.  OfHce  of  the  Solicitor.  (202) 
523-9141.  US-  Department  of  Labor, 
Washington.  DC  20210  or  Debra  L 
Silvei%Qf£ice  of  Regulations  and 


Inferprelations.  Pension  and  Welfare 

Benefits  Administration.  U.S. 

Department  of  Labor,  Washington,  DC 

20210. 

SUPf>L£MENTARY  INFORMATION: 

Introduction 

In  1986  Congress  passed  the  Federal 
Employees  Retirement  System  Act 
(FERS.X),  as  amended.  5  U.S.C.  6401  t-f 
Sf'i/-  '  which  established  a  retirement 
system  for  most  civilian  federal 
employees  hired  after  December,  1983, 
and  which  provided  for  participation  by 
certain  other  federal  employees.  Section 
8437  of  FFJRSA  established  a  Thrift 
Savings  Fund  (the  Fund)  which  consists 
of  ail  employee  and  govf  mmen! 
contributions  into  the  system,  increased 
by  the  total  net  earnings  of  the  Fund  as 
reduced  by  the  total  net  losses  of  the 
Fund,  and  reduced  by  the  total  amount 
of  payments  made  from  thp  Fund. 
Section  8477[(;|  of  FERSA  prohibits 
certain  transactions  between  the  Fund 
and  a  "party  in  interest  *  ias  defined  in 
section  B477la|i4)  of  the  Act)  with 
respect  to  the  Fund,  In  section 
ft477(e)f  1  KB),  Congress  granted  the 
Secretary  of  Labor  the  authonty  to 
assess  civil  penalties  against  parties  in 
interest  who  engage  in  prohibited 
transactions  with  the  Fund,  Section 
8477(e)(1)(B)  provides  in  p.irt  that  ih.- 
amount  of  the  pendlty  'shall  be  equal  to 
5  percent  of  the  amount  involved  in  each 
transaction  '   '   *  for  each  year  or  part 
thereof  during  which  the  prohibited 
transaction  contmues,  except  that  if  the 
transaction  is  not  corrected  '  *  *  withm 
90  days  after  the  date  the  Secretary  of 
Labor  transmits  notice  to  the  party  m 
interest  (or  such  longer  period  as  the 
Secretary  of  Labor  may  permit)  *  *  * 
such  penalty  may  be  in  an  amount  not 
more  than  1(X)  percent  of  the  amount 
insolved  ' 

The  Department  also  has  the 
authority,  under  section  502(1)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA),  to  assess  a  similar 
civil  penalty  against  parties  in  interest 
WTth  respect  to  prohibited  transactions 
involving  ERlS,A-covered  welfare  plans 
and  pension  plans  which  are  not 
"qualified"  plans  under  the  Internal 
Revenue  Code.  Section  502(1)  of  ERISA. 


'  Sections  S401  thrmiitb  w:^  of  TiUe  S.  Llr.itird 
SlatM  Code  |U  S  Cl.  were  enaclpd  by  Canfir«u  al 
section  lOlja)  of  FERSA.  T\e  Arl  ilMlf  pruvidt^  no 
independent  numbannfi  system  for  thfls*  provtutoos. 
but  dlr«r.tt>  /ttnitna  the  chdpier  and  svctian 
numbers  amler  wbi<ii  lhos«  provisions  ar»  to  b€ 
codified  m  Title  S  u(  the  United  States  Code  for 
purposes  of  cUriiy  and  convmienc*.  thervrore,  this 
t<r^«mbte  references  ihi*  provisions  of  FERSA  (jy 
usiog  th«  US  C  section  notnl-ivn  wlucfa  Conj^rKSs 
•sstgned  lo  Iheni  in  ttie  Act  Thus  for  focsmple.  (he 
following  referancii  to  "section  IM37  of  FERSA"  la  to 
Title  S  VSC.  M37 


like  section  8477(e)(1)(B)  of  FERSA. 
adopts  the  meanmg  given  the  terms 
"amount  involved"  and  "correction"  in 
the  prohibited  transaction  excise  lax 
provisions  of  the  Internal  Revpnue  Code 
(the  Code).  The  Department  has  issued 
today,  elsewhere  in  the  Federal  Register. 
interpretative  regulations  under  502(i)  of 
ERISA  (29  CFR  2560-.502i-l )  which  adopt 
the  definitions  of  terms  under  the  Code, 
and  pnici'dural  regulations  to  be 
fallowed  when  a  party  contests  the 
Department's  ueBPosment  of  a  penally 
under  section  502(j)  of  FJIISA.  See  29 
CFR  2.570.1-12.  Thi  se  regulations  adopt 
the  Department  of  labor's  general  rules 
for  administrative  hearings  (29  CFR  Part 
IB).  modiTied  to  accommodate  the 
special  characteristics  of  prohibited 
tninsaction  penalty  proceedings- 
The  Department  believes  that 
Congress  intended  Ihal  the  prohibited 
transaction  penally  provisions  of  FERSA 
and  ERISA  would  be  enforced  in  a 
similar  manner  (and  would  have  a 
similar  deterrent  effect)  and  would  be 
Interpreted  consistently  with  the  parallel 
provisions  of  the  Code.  The  Department 
therefore  proposes  lo  adopt,  with  one 
exception  explained  below,  the  ERISA 
section  502(i)  interpretations  and 
procedural  regulations  set  forth  at  29 
CFR  Part  2560  and  Part  2570  for 
purposes  of  prohibited  transaction 
penalty  proceedings  under  FERSA 
section  B4 77(e)(1)(B). 

Assessment  of  Penally 

Section  6477  differs  from  the  ERISA 
civil  penally  provision  in  one  major 
respect.  Section  &477(e)(l)(B)  provides 
that  "the  penalty  assessed  shall  be 
equal  to  5  percent  of  the  amount 
involved."  Thus,  unlike  under  section 
502(i)  of  ERISA,  the  Department  has  no 
discretion  under  section  8477  of  FFJ?SA 
to  assess  an  initial  penalty  of  less  than  S 
percent.  Proposed  $  2569.1  has  been 
drafted  to  reflect  this  difference.  As  the 
proposed  provision  shows,  however, 
section  B477(e}(l)(B).  like  section  502(1) 
of  ERISA,  permits  the  Department  lo 
assess  a  "second-tier"  penalty  of  "not 
more  than  100%  of  the  amount 
involved."  The  Department 
contemplates  exercising  this  grant  of 
discretion  to  assess  penalties  ofless 
than  the  full  amount  at  the  second  level. 
when  appropriate. 

"Amount  Involved"  and  "Correclion" 

In  section  8477(e)(1)(B)  of  FERSA,  as 
wnth  section  502(i)  of  ERISA.  Congress 
expressly  indicated  that  the  terms 
"amount  involved"  and  "correction" 
should  be  defined  as  those  terms  are 
defined  in  section  4975(0  (4)  and  (5)  of 
the  Internal  Revenue  Code  Section  4975 
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imposes  a  tax  on  prohibited  transactions 
between  disqualified  persons  and  tax- 
qualified  benefit  plans.  As  explained 
more  fully  in  the  preamble  lo  29  CFR 
Part  256().  published  today  elsewhere  in 
this  Federal  Register,  the  defmitions 
under  section  4975lf)  (4)  and  (5)  of  the 
Code  are  virtually  identical  to  those  of 
section  4941  of  the  Code.  Section  4941 
imposes  a  tax  on  prohibited  transactions 
between  disqualified  persons  and 
private  foundations  and  provides  for  a 
two-tier  penalty  similar  lo  that  imposed 
by  section  4975  of  ihe  Code  and  section 
502(i)  of  ERISA  Temporar>'  Treasury 
regulations,  which  are  published  at  26 
CFR  141.4975-13,  stale  thai  the 
applicable  regulations  under  section 
4941  of  the  Code  will  control  In 
construing  certain  terms,  including 
"amount  involved"  and  "correction"  for 
purposes  of  section  4975  of  the  Code.* 

In  light  of  the  Congressional  mandate 
Ihal  "amount  involved"  and 
"correction  ■  be  defined  under  section 
6477  of  FERSA  as  defined  under  Code 
section  4975  (and  pursuant  to  the 
adoption  of  the  section  4975  definitions 
for  purposes  of  prohibited  transaction 
penally  proceedings  under  ERISA 
section  502(i)),  the  Department  proposes 
to  adopt  Ihe  definitions  of  those  terms 
as  set  forth  in  the  502(i)  regulations  at  29 
CFR  256fl.502i-l  (b)  and  (c). 

The  Operation  of  the  Correction  Period 

Section  6477  of  FERSA.  like  section 
502(i)  of  ERISA,  allows  a  party  in 
interest  to  "correct"  a  prohibited 
transaction  within  90  days  after  notice 
from  Ihe  Secretary  of  Labor  and  thereby 
avoid  the  100  percent  second-tier 
penalty.  The  Department  proposes  to 
adopt,  for  purposes  of  section  8477  of 
FERSA.  the  regulation  at  29  CFR 
2560.5021-1  (d)  which  provides  Ihal.  as  a 
general  matter,  the  "correction  period  ' 
will  begin  on  the  date  of  the  prohibited 
transaction  and  end  90  days  after  final 
agency  action  has  been  taken  in  a 
particular  case,  or  a  final  order  has  been 
entered  in  a  judicial  review  of  the  final 
agency  action. 

The  Computation  of  the  Sanction 

The  Department  proposes  to  adopt  the 
method  of  computmg  the  civil  penally 
under  section  502(iJ  of  ERISA  for  the 
same  purpose  under  6477(e)(1)(B)  of 
FERSA.  As  with  the  ERISA  civil  penalty 
provision,  ihe  Department  has 
concluded  that  it  would  be  consistent 
with  Congressional  intent  to  compute 


■  Reftulaliaos  under  secUOD  4941  nf  ttie  Code  sr« 
found  at  2a  CFR  &a  4941.  These  regulations  were 
adopted  on  April  17. 1973  {3a  FR  9493).  and  were 
sdoptpd  under  section  4975  of  ihe  Code  OD  August  d. 
I97fl  (41  FR  3^890). 


the  FERSA  civil  penalty  in  accordance 
with  the  method  used  in  the  excise  tax 
regulations  under  the  Internal  Revenue 
Code.  The  ERISA  section  502(1)  method 

of  computation  was  drafted  directly 
from  the  parallel  Code  regulations  and 
therefore  can  appropnaiely  be  adopted 
for  FERSA  section  8477  proceedings. 

Procedures  for  the  Assessment  of  Civil 
Penalties  Under  FERSA  Section 

S477(eKl)(Bl 

Section  8477(e|(l)(Bl  of  FERSA  grants 
the  Secretary  of  Labor  the  authonty  to 
assess  the  FERSA  prohibited 
transaction  civil  penalties,  and  under 
section  8477{r).  the  Secretary  may 
prescribe  regulations  to  implement  civil 
penalty  procedures.  The  Department 
believes  that  it  is  appropriate  for  the 
Department  to  administer  the  civil 
penalty  provisions  under  its  authority 
consistently,  lo  the  greatest  degree 
possible-  After  careful  review,  the 
Department  has  decided  that  the 
procedural  regulations  at  29  CFR  Pari 
2570.  which  provide  for  assessment  of 
ERISA  section  502(i)  civil  penalties,  are 
equally  appropriate  for  civil  penalty 
proceedings  under  FERSA  section 
6477(e)(1)(B)  The  Department  therefore 
proposes  lo  adopt  29  CFR  Part  2570  as 
the  rules  of  procedure  applicable  to 
prohibited  transaction  penalty 
proceedings  under  FERSA  section 
8477(e)(1)(B). 

The  proposed  regulation  would  adopt 
procedures  for  (1)  notification  to  a  party 
in  inleresl  that  the  Department  intends 
to  assess  a  penalty  pursuant  to  section 
8477(e)(1)(B),  (21  requesting  a  hearing 
with  respect  to  the  matter  before  an 
administrative  law  judge  and  (3)  an 
appeal  of  an  administrative  law  judge 
decision  to  the  Secretary'  or  his  delegate. 
In  this  regard,  the  Secretary  has 
established  the  Pension  and  Welfare 
Benefits  Administration  (PWBA)  within 
ihe  Department,  which  has  been 
delegated  the  responsibility  for  carrying 
out  most  of  the  Secretary's 
responsibilities  under  FERSA.  See 
Secretary's  Order  1-67.  52  FR  13139 
(April  21',  1967). 

"The  Department  has  published  rules 
of  practice  and  procedure  for 
administrative  hearings  before  the 
Office  of  Administrative  Law  judges  at 
29  CFR  Part  18.  48  FR  32538  (1983).  As 
explained  in  29  CFR  18  1,  those 
provisions  generally  govern 
administrative  hearings  before 
administrative  law  judges  assigned  lo 
the  Department  and  are  intended  lo 
provide  maximum  uniformity  in  the 
conduct  of  administrative  heanngs.  The 
502[i)  procedural  regulations,  which  the 
Department  proposes  to  adopt  for 
purposes  of  FERSA  section  B477 


prohibited  transaction  penalty 
proceedings,  incorporate  many  of  the  29 
CFR  Part  16  provisions,  see  29  CFR 
2570.1,  modified  in  a  number  of  respects 
to  reflect  the  special  charactenslics  of 
civil  penalty  assessment  proceedings 
under  502|ii  of  ERISA,  as  set  forth  m  29 
CFR  2570.2-12.  The  Department 
believes  thai  these  modifications  are 
equally  appropriate  for  penalty 
proceedings  under  FERSA  section 
a47-(e)(l)iB) 

The  Department  therefore  proposfs  to 
adopt  Part  2570  in  its  entirety  for 
purposes  of  prohibited  transaction 
penalty  proceedings  under  FERSA. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
imposes  certain  requirements  with 
respect  to  proposed  rules  which  would 
have  significant  impact  on  a  substan't-^l 
number  of  small  entities.  A  "rule"  under 
the  Regulatory  Flexibility  Act  is  one  for 
which  a  general  notice  of  proposed 
rulemaking  is  required  under  section 
553(b)  of  the  Administrative  Procedure 
Act.  Under  section  553(b)  of  the 
Administrative  Procedure  Act  a  gen^rdl 
notice  of  proposed  rulemaking  is  not 
required  for  rules  of  agency 
organization,  procedure  or  practice. 
Thus,  such  rules  are  excluded  from  the 
definition  of  "rule"  under  the  Regulator;' 
Flexibility  Act.  Since  the  proposed 
procedural  regulation  (29  CFR  2589.11^1 
IS  a  rule  of  agency  procedure  or  praLt.re 
it  is  thus  not  subject  lo  the  requireme-^ts 
of  the  Regulatory  Flexibility  Act 

Th>e  Department  has  also  determin-'d 
that  the  proposed  interpretative 
regulation  at  29  CFR  25a9.1(a)  will  not 
have  any  significant  impact  on  a 
substantial  number  of  small  entities.  .ir,d 
contains  no  reporting  and  disclosure 
requirements.  The  primary  purpose  of 
the  proposed  regulation  is  to  deter 
individuals  who  manage  the  Thrift 
Savings  Fund  from  engaging  in 
prohibited  transactions,  eg.,  from  us.ng 
such  assets  for  their  own  benefit.  To 
that  extent,  the  regulation  will  enable 
the  Department  to  assess  civil  penalties 
on  those  individuals  who  are  found  to 
be  violating  the  FERSA  prohibited 
transaction  provisions. 

Based  on  anticipated  enforcement 
experience  under  seclion  502(i)  of 
ERISA,  and  taking  into  account  both  the 
difference  in  nature  of  the  Thrift  Savins;.'! 
Fund  under  FERS.A  as  compared  to 
private  sector  plans  subject  to  section 
502(i)  of  ERISA  as  well  as  the  fact  that 
this  is  a  new  program,  the  Department 
estimates  thai  it  will  identify  a  very 
hmited  number  of  cases  in  any  year 
which  will  result  in  penalties,  and  t^at 
in  some  years  there  will  be  no  cases 


37488 


Federal  Register  /  Vol,  53.  No.  166  /  Monday.  September  26.  1988  /   Proposed  Rules 


which  result  in  such  penalties.  Given  the 
selective  nature  of  the  burden  imposed 
by  this  regulation,  the  E)epartment 
believes  that  (he  regulation  will  not 
have  a  significant  impact  on  small 
entities  which  provide  services  to  the 
Thnft  Savings  Fund  or  smal]  entities  in 
which  the  Thrift  Savings  Fund  invests 

Executive  Order  12291 

The  IDepartment  has  determined  that 
this  proposed  regulation  does  not 
constitute  a  "major  rule"  as  that  term  is 
used  in  Executive  Order  12291  because 
the  action  does  not  result  in:  an  annual 
effect  on  the  economy  of  $100  million;  a 
major  increase  in  cost  or  prices  for 
consumers,  individual  industnes. 
government  agencies,  or  geographic 
regions:  or  significant  adverse  effects  an 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  Slates-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets- 
Paperwork  Reduction  .^ct 

The  Paperwork  Reduction  Act 
mandates  that  agencies  provide  data 
with  respect  to  information  collection 
requirements  which  may  be  imposed  by 
certain  regulatory  action.  The  proposed 
regulation  defining  terms  which  relate  to 
the  assessment  of  civil  sanctions  under 
FERSA  section  8477  (e)(l)(Bl  does  not 
contain  any  new  information  collection 
requirements  and  does  not  modify  any 
existing  requirements.  Thus,  it  is  not 
subject  to  section  3504(h]  of  the 
Paperwork  Reduction  Act.  44  U.S  C. 
3504jh].  In  addition,  section  3508(c)(l)lDl 
of  the  Paperwork  Reduction  Act 
provides  that  the  requirements  of  the 
Act  do  not  apply  to  administrative 
actions  involving  specific  individuals  or 


entities.  Thus,  the  Department  has 
determined  that  the  administrative 
adjudications  which  would  be 
conducted  pursuant  to  the  procedures 
contained  m  this  regulation  fall  within 
the  scope  of  this  exemption  from  the 
Paperwork  Reduction  Act. 

Statutory  Authority 

The  proposed  regulation  would  be 
adopted  pursuant  to  the  authonty 
contained  in  sections  8477(e![l]  (B)  and 
[f]  of  FERSA  (Sec.  101.  Pub  L  No.  99- 
335.  100  Stat.  584,  586.  5  US.C.  8477(e|n) 
(B)  and  if]),  and  Secretary's  Order  1-B7, 
52  i-H.  13139  (April  21.  1987]. 

List  of  Subjects  in  29  CFR  Part  2589 

Administrative  practices  and 
procedures.  Claims.  Employee  benefit 
plans,  Federal  Employ*-'e  Retirement 
System.  Law  enforcement   Partv  in 
interest.  Pensions,  Pension  and  Welfare 
Benefits  Administration  Prohibited 
tr-insactions 

Proposed  Regulation 

In  view  of  the  foregoing,  Chapter  XXV 
of  Title  29  is  proposed  to  be  amended  as 
set  forth  below; 

By  adding  in  the  appropriate  place  the 
following  new  Subchapter  K,  consisting 
of  F>art  2589: 

SUBCHAPTER  K— ADMINISTRATION  AND 
ENFORCEMENT  UNDER  THE  FEDERAL 
EMPLOYEES'  RETIREMENT  SYSTEM  ACT 
OF  19*6 

PART  2589— RULES  AND 
REGULATIONS  FOR  ADMINISTRATION 
AND  ENFORCEMENT. 

Sec. 

2589.1     Civil  Penalties  under  section 
8477(e)(1)(B)  of  FERSA, 


Authority:  Section  8477  (e](l!tH]  and  [f)  of 
FERSA.  5  use.  8477  (pMI KB)  and  (fj  and 
Secretarv'9  Order  l-a7,  52  FTt  13139  [April  21, 

9  2S69.1     CIvU  P«naltt«t  under  Section 
S477(eK1MB)  of  FERSA. 

[a]  Section  8477|e)(l)(B}  of  FERSA.  5 
i:  S  C.  B477(e)(llfB),  permits  the 
Secretary  of  Labor  to  assess  a  civi! 
ppnalty  against  a  party  in  interest  who 
engages  in  a  prohibited  transaction  with 
respect  to  the  Thrift  Savings  Fund  The 
initial  penalty  under  section 
B477(e|(1)(Bl  IS  five  percent  of  the 
"amount  involved"'  in  each  surh 
transaction  for  each  year  or  part  thereof 
during  which  the  prohibited  transaction 
continues.  However,  if  the  prohibited 
transaction  is  not  corrected  during  the 
"correction  penod."  the  civil  penalty 
may  be  in  an  amount  not  more  than 
100%  of  the  "amount  involved."  The 
Department  of  Labor  will  apply  the 
definitions  set  out  in  §  §  2560  502i-l  (b)- 
lej  of  this  Chapter  of  Title  29  (civil 
penalties  under  section  502(1)  of  ERISA) 
in  determining  the  "amount  involved," 
"correction."  "correction  penod.  '  and 
for  compulation  of  the  section 
8477[e)n)(B)  penalty, 

fb)  The  niies  of  practice  set  forth  in 
§§  25701-.12of  Part  2570.  Subchapter  A 
of  this  Chapter  of  Title  29  (procedures 
for  the  assessment  of  civil  sanctions 
under  ERISA  section  502(i]l  are 
applicable  to  prohibited  transaction 
penalty  proceedings  under  FEIRSA 
section  8477(e)(1)(B). 

Signed  at  Washington.  DC  this  2ath  day  of 
September,  1968. 
David  M.  Walker. 

Assistant  Secretary  of  Labor.  Pension  and 
Welfare  Benefits  Administration- 
|FR  Doc  68-21792  Filed  9-23-88:  8;45  am] 
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Part  VIM 

Department  of 
Housing  and  Urban 
Development 

Community  Development  Work  Study 
Program;  Revised  Notice  of  Fund 
Availability  and  Submission  of  Proposed 
Information  Collection  to  0MB;  Notices 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  (or 
Community  Planning  and 
Development 

lOockvt  No.  N-«ft-1B37:  FR-2S101 

Community  Development  Work  Study 
Program;  Revised  Notice  of  Fund 
Avallablttty 

AGEMCV:  Office  of  the  Assistant 
Secretary-  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Amended  notice  of  fund 
availability  (NOFA). 

SUMMARY:  Section  501|b)(2)  of  the 
Housing  and  Community  Development 
Act  of  198/  [Pub.  L.  100-242,  approved 
February  5,  19881.  amended  section  107 
of  the  Housing  and  Community 
Devslopment  Act  of  1974  to  authorize 
the  Community  Development  Work 
Study  Program  (CDWSP).  On  August  17, 
1988  153  PR  31226).  HL^D  pubhshed  a 
notice  announcing  the  requirements  that 
will  govern  the  use  of  S3  million  for 
CDWSP  from  amounts  that  were 
appropriated  in  the  Department  of 
Housmg  and  Urban  Development — 
Independent  Agencies  Appropriations 
Act.  1988  isection  101|f).  Pub,  L  100-202, 
approved  December  22.  1987)  This 
notice  amends  the  August  17. 1988 
NOFA  by  providing  that;  (1)  CDWSP 
grant  funds  will  be  available  for  the  Fail, 
1988  semester  as  well  as  for  the  1989 
Sprmg  semester:  (2)  apphcation 
packages  are  currently  available  for 
completion  by  prospective  applicants; 
and  (3)  completed  applications  must  be 
postmarked,  or  hand  delivered  and 
received  by  HUD,  no  later  than  (insert 
30  days  following  publication]. 
DATES:  This  notice  is  effective 
September  26. 1988. 
FOR  FURTHER  INFORMATION  CONTACT. 
[cimes  H.  Turk.  Technical  Assistance 
Division,  Office  of  Program  Policy 
Development,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  SW..  Washington.  DC  20410. 
telephone  (202)  755-6092.  This  is  not  a 
toll-free  number  Application  packages 
(requests  for  grant  application)  are 
currently  available  al  the  foUowmg 
address-  Department  of  Housing  and 
Urban  Development,  Office  of 
Procurement  and  Contracts,  Program 
Support  Division.  451  Seventh  Street. 
SW  .  Room  5252.  Washington,  DC  20410. 

SUfapLCNMENTARY  INFORMATION:  The 

information  collection  requirements 
contained  m  the  CDWSP  notice 
published  on  August  17.  1988  (53  FR 
31224)  have  been  submitted  lo  the  Office 


of  Mangement  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  and  have  been  assigned 
OMB  control  number  25,^5-0084. 

Section  501(b)(2)  of  the  Housing  and 
Community  Development  Act  of  1987 
[Pub  L  100-242.  approved  February  5. 
19881,  amended  section  107  of  the 
Housing  and  Community  Development 
Act  of  1974  to  authorize  the  Commimtty 
Development  Work  Study  Program 
(CDWSP).  On  August  17.  1988,  HUD 
published  a  notice  announcing  the 
requirements  that  will  govern  the  use  of 
$3  million  for  CDWSP  from  amounts 
that  were  appropriated  in  the 
Department  of  Housing  and  Urban 
Development — Independent  .Agencies 
Appropnations  Act.  1988  [section  101(0. 
Pub.  L.  100-202.  approved  December  22. 
1987). 

The  August  17. 1988  Notice  stated  that 
HUD  had  developed  an  application 
package  (request  for  grant  application) 
describmg  the  information  that 
applicants  for  CDWSP  assistance  must 
submit  and  announce  the  deadline  for 
the  submission  of  applications.  The 
notice  slated  that  the  application 
packages  would  be  available  after 
October  1, 1988. 

HUD  has  been  able  to  make  the 
application  packages  available  earlier 
than  the  date  set  in  the  NOFA.  The 
application  package  is  now  available 
and  the  deadline  for  applications  has 
been  set  at  October  26. 1988.  In  order  to 
comply  with  this  deadline,  applications 
must  be  hand  delivered  and  received,  or 
postmarked,  no  later  than  the  October 
26,  1988.  deadline.  Applications  will  be 
provided  upon  the  written  request  of 
any  party  made  to;  Department  of 
Housing  and  Urban  Development.  Office 
of  Procurement  and  Contracts.  Program 
Support  Division.  451  Seventh  Street 
SW..  Room  5252.  Washington.  DC  20410. 

The  August  17.  1988  NOFA  staled  that 
HUD  was  making  funds  available  to 
recipients  at  the  earliest  possible  date 
(;.e,.  the  second  semester  of  the  1988-69 
school  year)  and  that  applicants  could 
apply  for  programs  that  begin  either  in 
the  Spring  1989  or  Fall  1989  semester. 
Because  of  the  early  availability  of  the 
application  package,  HI_(D  now  believes 
that  it  is  possible  to  fund  programs  that 
begin  in  the  Fall  1988  and  Spring  1989 
semesters.  Work  Study  programs  that 
commence  in  the  Fall  1989  semester  will 
be  funded  under  next  year's  NOFA  to 
the  extent  that  funds  are  available. 

Applicants  awarded  a  CDWSP  grant 
for  the  Fall  1988  semester  will  be 
notified  of  their  selection  as  soon  as 
practicable,  and  will  be  reimbursed  for 
the  tuition  and  other  eligible  expenses  of 
students  that  have  been  selected  by  the 
grantee  to  participate  in  the  program. 


Authority:  Sec.  107|c)  Housing  and 
Community  Development  Act  of  1974  (42 
L'  SC  53071:  sec  7(d)  Departmeni  of  Housing 
and  Urban  Development  Act  [42  U  S  C. 
3S;i5|d)). 

DhIi''  Scptpmbi-r  15.  191i8. 
lack  R.  Slokvii, 

Assistani  Secretary  for  Cammunfly  Ptannlng 
and  Development. 
(FR  Doc.  BB-2tD:i3  Filed  9-23-B8:  8:45  am) 

WUJNO  CODC  4X1S-ZV-M 


Office  of  Administration 

lOocttetNo.  N-8&-18&S1 

Submission  of  Proposed  Information 
Coflection  to  OMB 

agency:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

summary:  The  proposed  information 

collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal-  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
|ohn  Allison.  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
E.xeculive  Office  Building.  Washington, 
DC  2a'>03. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cnsty,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7lh  Street  SW.. 
Washington,  DC  20410.  telephone  (202) 
755-6050.  This  )8  not  a  toll-free  number. 
Copies  of  the  proposed  forms  and  other 
available  documents  submitted  to  OMB 
may  be  obtained  from  Mr.  Crisly. 

SUPPLEMENTARY  INFORMATION:  1  he 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  It  is  also 
requested  that  OMB  complete  its  review 
within  seven  days. 

The  Notice  lists  the  following 
information:  |1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable:  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required:  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  lo  prepare  the  information 
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submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8]  whether  the 
proposal  is  new  or  an  extensum. 
reinstatement,  or  revision  of  an 
information  collection  reqairement  and 
(91  the  names  and  teiephooe  iHimben  of 
an  agency  official  familiar  with  the 
prupusal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Anthoriry.  Sf^tirm  3507  of  (h*  Papprworii 
Reductinn  Act.  44  US  C,  3507:  Sertjon  ndj  of 
ttie  Depanment  of  f  tfxwmp  end  LVbqn 
DevetopmenI  Ad.  42  USC  3535fd), 


Date  Sc^ptember  U.  19aa. 
David  &  Cdsty. 

Deputy  Direuor.  loionnolton  Poiicy  aad 
Managc-mem  Division. 


Notice  of  Salwiwkm  of  Prepoecd 
Informatian  Cottection  lo  OMB 

Proposaf:  Community  Development 
Work  Study  Program  [FR-2510) 

Office:  Community  Planning  and 
Development 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Provide  grants  to  institutions  of  higher 
education  either  directly  or  through 
areawide  planning  organizations  or 


States  for  the  purposes  of  providing 
assistance  to  economicalty 

disadvantaged  and  minonty  students 
who  partcipate  m  community 
development  work  study  programs  and 
are  enrolled  in  full-tiroe  graduate  or 
undenzraduate  programs  in  community 
and  economic  developnieni.  commumlv 
plarmmg  and  community  management. 

Forw  Number  None 

Re.<pondents:  State  or  Arpawide 
Planning  Organization  and  Non-Prof't 
Institutions 

Frequency  of  Svbmrsston:  QuArierh  / 
Semester  and  Yearly  (Annual  Reporl) 

Rf porting  Burden: 


NwTibef  oi 

respootteots 

X 

Frequencv  ol 
resoooses 

X 

Hoirspar 

Bt««enho»n 

Annuai 
3 

1 

20 

4 
8 

—                       30 

2^0 

30 

120 

Aopkation 

f  .aai  •vcxrt 
Piecotdiiaaoinfl 


Total  Estimated  Burden  Hours:  2,720 

Status:  Sntr 

Contact  lames  Tuxk,  HUD.  (202)  75&- 
6092:  lohn  Allison.  ONffl.  (2Q2)  3Q6-«i80 

Date  SeplembfT  13.  19*i8 

Supporting  Statement  Community 
Development  Work  Study 

1.  A>pt/.  The  Department  of  Housing 
and  Urban  Development  (HUD)  is 
expecting  to  fund  approxunately  60 
grantees  (including  Institutions  of 
Higher  Education.  Areawide  Planning 
Organization.  States)  which  translate 
into  approximately  200  economically 
disadvantaged  and  minority  students 
resulting  from  the  publication  of  the 
proposed  Notice  of  Fund  Availability 
(NOFA)  for  the  Community 
Development  Work  Study  Program 
(CDWSP)  published  elsewhere  in 
today's  Federal  Register. 

The  CDWSP  requires  that  HUD  track 
and  monitor  the  progress  of  each 
individual  student  who  participates  in 
the  program  !n  order  for  HUD  to 
monitor  the  program  effectively  and 
track  the  progress  of  these  students, 
each  of  the  grantees  funded  under  the 
program  will  be  required  to  report 
specific  mformation  to  HUD. 
(Attachment). 

Purpose  of  information.  The  collection 
of  this  data  will  provide  the  necessary 
information  for  the  Government 
Technical  Representative  (GTR)  to 
minority  the  project.  It  is  the  only  way  to 
know  the  number  of  economically 
disadvantaged  and  monitor>-  students 
that  HUD  funds  by  gender  and  race,  the 
amount  of  funds  each  received  by 
category,  the  number  that  graduated,  the 


number  woritmg  in  community 
development  funded  ajtencies  after 
graduation,  the  types  of  degrees  that 
each  received  and  when  they  received 

them,  a  report  on  how  they  are 
progressing  on  their  internship 
assignment  and  degree,  and 
reimbursement  of  funds  owed  to  fRID. 

Dunng  HUD  Congressional  Budget 
Reviews.  Congress  consistently  requests 
backup  information  on  the  CDWSP.  In 
order  to  accommodate  these  requests,  it 
is  necessary  to  have  this  information 
available.  Also  the  collection  of  the 
information  will  enable  HLTD  to  respond 
to  the  Freedom  of  Information  requests 
whictj  the  agency  receives  periodically. 
Additionally,  this  information  is  used  by 
HUD  in  assessing  the  effectiveness  of 
the  program. 

If  HUb  were  unable  to  collect  this 
information,  the  agency  would  not  be 
able  to  respond  fully  to  Congressional 
requests  or  Freedom  of  Information 
requests.  Neither  would  we  be  able  to 
determine  whether  the  purpose  of  the 
program  is  being  met. 

3  Improved  Information  Technology. 
None 

4.  Duplication.  This  program  does  not 
duplicate  any  existing  government 
program. 

5.  Use  of  Similar  Information.  None 
Available 

6.  Small  Business  Impact  Does  not 
involve  Small  Businesses 

7.  Frequency-  The  participants  funded 
under  this  program  attend  colleges  and 
universities  that  either  operate  on  a 
quarter/or  semester  basis  Since  we 
need  the  information  after  each  quarter/ 
semester  lo  monitor  the  progress  of  the 
students,  collecting  the  information  on  a 


less  frequent  basis  would  not  be 
satisfactory  or  t>eneficial  to  the  prograrr. 

e.  Consistency  with  S  CFR  13206.  Not 
inconsistent. 

9.  Consultation.  None 

10  Assurance  of  Confidentiality. 
None  pronded 

11.-4  dditional  Justification.  Not 
applicable 

12.  Costs: 


a     Fecieai    Government    Computabon 

300  sia+1  hrs  X  10  hr=  ,._— _„        S&.000 

b  Respoodenn  2.720  hrs  X  12  hf 32,640 


Includes  120  hcxjrs  Ic  recordlieeptf^  ^formation. 


13.  Burden  on  Collection  of 

Information. 


Respond- 
ena 

Bur- 

oen     Totals 

Application  _-. 

Ousnerty/ 
semesief 

report   — 

Ftnai  Report 

100 

Annual 

'3 
t 

20 

4 
B 

2.000 

360 
2<0 

Total 

2.600 

'  Spill  t>etween  guanefs  and  seTwstefS. 

14.  Reasons  for  Changes  m  Burden. 
None 

15.  Collection  of  Information.  Not 

applicable 

Attachment — Application  Instructions 

Applications  must  be  prepared  and 

submitted  in  accordance  with  the 
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instructions  outlined  below  and  in  the 
cover  letter  to  this  solicitation, 

1  Application  Contents. 

Applications  shall  consist  of  the 

following: 

A.  Transmittal  Letter 

B.  Standard  Form  424  and  Application 
for  Federal  Assistance 

C.  Abstract 

D.  Table  of  Contents 

E.  Proposal  Narrative  Statement 

F  Sample  copy  of  student  binding 

agreement 
C  Financial  Statements/Audits 
H.  Managemenl/Workplan  Guidelines 

(Attached) 

2.  Application  Instructions. 

A.  Transmittal  Letter— Prepave  a  bnef 
letter  transmitting  the  application 
package  with  an  onginal  and  five  copies 
identifying  the  name,  telephone  number, 
and  mailing  address  of  the  Program 
Director  of  this  project  who  may  be 
contacted  by  HUD.  if  necessary,  during 
the  evaluation  process  to  discuss  the 
application.  The  transmittal  letter 
should  be  signed  by  the  Chief  Executive 
Officer  of  the  applicant  organization. 

B.  SF~424 — Complete  this  standard 
form.  This  is  a  cover  sheet  for 


applications  when  applying  for  Federal 
Assistance.  A  copy  of  this  form  is 
mcluded  in  the  attached  Application  for 
Federal  Assistance. 

C.  Abstract — Prepare  a  one-page 
abstract  of  the  project  summanzing  the 
proposal  and  its  cost.  Included  m  the 
summary  should  be  the  course  numbers 
of  the  credit  hours  in  the  related  fields  of 
community  and  economic  development, 
etc.  with  a  bnef  descnption  of  the 
course  and  its  relationship  to  the 
community  development  program  These 
courses  should  be  referenced  by 
highlighting  the  course  name  and 
number  in  the  schoors  attached 
curriculum  bulletin. 

The  grantee  should  also  describe  their 
policy  and  procedures  for  collecting 
funds  from  students  who  drop  out  of  the 
program. 

D.  Table  of  Contents — Prepare  a  table 
of  contents  listing  by  page  numt)er  the 
majur  sections,  subsections  and 
appendices  of  the  application. 

E.  Proposal  S'arrative — Prepare  a 
narrative  statement  of  the  proposal, 
addressing  the  topics  and  issues  in  the 
Factors  for  Award  (Attachment  B)  and 


the  statement  of  work  lAltachment  A) 
and  following  the  format  outlined  below, 

1  Responsibilities  and  Roles  of 
Program  Participants: 

a  Applicants  (Institution  of  higher 
education  including  academic  area  or 
Metropolitan  Planning  Organizations  or 
States); 

b.  Work  Placement  Agencies;  and 

c.  Students. 

2.  Work  Study  Program  Coordinating 
Committee  (MPO  s  or  States  only). 

3.  Recruitment  process. 

4.  Student  selection  process  including 
information  fur  determining  financial 
need; 

5  Program  evaluation  process; 

8-  Length  of  program  (9  or  12  months); 

7,  Academic  area  and  number  of 
students  by  area, 

8,  Process  and  procedure  for  the 
collection  of  student  debts  for  those 
students  who  drop  out  of  the  program 
(i.e..  tuition,  books,  travel);  and 

9,  Schedule  of  student  intern  work 
(placement  assignments,  e.g..  during 
school  year  or  over  a  summer), 

[KR  n<><-  HH-21932  Filed  9-23-88;  8:45  am] 
BIUJMG  COoe  42tO-OI-« 


Monday 
September  26, 


1988 


Part  IX 


Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 


24  CFR  Parts  813,  905,  913  and  942 

Indian  Housing  Act  Amendments;  Interim 

Rule 

24  CFR  Part  905 

Self-Help  Development  in  the  Mutual  Help 

Homeownership  Opportunity  Program; 

Interim  Rule 


BEST  COPY  AVAILABLE 
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DEPARTMEMT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offk:e  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Parts  813,  905.  913  and  942 

IDochat  No.  R-M-U12;  FB-253ai 
Indian  Housing  Act  Amendments 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing, 

HUD 

ACTION:  Interim  rule. 

SUMMARY:  Together  with  an  interim  rule 
published  elsewhere  in  today's  issue  of 
the  Federal  Re^ster,  this  rule 
implements  the  changes  made  in  the 
United  Slates  Housing  At;i  of  1937  by 
the  Indian  Housing  Act  of  1988  ("1988 
Act  ■).  Pub,  L  100-358,  approved  June  29, 
1988  Those  changes  include  creation  of 
a  separate  title  of  the  1937  Act  for 
Indian  housing,  changes  to  definitions, 
requirements  for  property  standarda. 
and  restrictions  related  to  admission  in 
the  Mutual  Help  homeownership 
program.  This  rule  also  authurizes 
execution  of  an  Annual  Contributions 
Contract  between  an  Indian  housing 
authority  and  HUD  before  a  project  has 
received  final  HUD  approval 
(development  program  '  approval),  to 
provide  a  financing  mechanism  for  a 
projects  preliminary  costs  now  that  the 
program  has  been  converted  from  a  loan 
program  to  a  grant  program,  as 
authonzed  by  section  112  of  the  Housing 
and  Community  Development  Act  of 
1987,  Pub  L.  100-242  (Febnjary  5,  1988), 
and  as  provided  for  in  recent 
Appropnations  Acts. 

A  rulemaicmg  proceeding  is  already 
underway  to  separate  the  regulations 
dealing  with  the  Indian  housing  program 
from  the  regulations  dealing  with  public 
housing  generally  and  to  consolidate  the 
provisions  applicable  to  Indian  housing 
into  a  single  part — Part  905,  However, 
since  that  rule  has  not  yet  culminated  in 
a  final  rule,  this  rule  amends  the 
currently  effective  rules  governing  the 
Indian  housing  program — Parts  905.  913, 
and  942.  This  rule  also  amends  Part  813. 
which  governs  the  Section  8  programs. 
since  one  of  the  changes  m  definitions 
made  by  the  1988  Act  affects  programs 
operated  under  the  1937  Act  by  Indi.^n 
housing  authorities  (IHAs)  and  some 
IHAs  administer  Section  8  Housing 
Assistance  Payment  programs. 
DATES:  Commfnt  Due  Dct^.  November 
25.  1988. 

Effective  Date:  September  2a  1988. 
ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
to  the  Rules  Docket  Clerk,  Office  of  the 


General  Counsel.  Room  10276, 
Department  of  Housing  and  Urban 
Developmeni.  451  Seventh  Street  SW.. 
Washington.  DC  20410-OSOO. 
Communir.ations  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  during 
regular  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Palncia  Amaudo.  Deputy  Director, 
Office  of  Indian  Housing.  Department  of 
Housing  and  Urban  Development.  4S1 
Seventh  Street  SW  .  Washington.  DC 
20410-5000,  telephone  (202)  755-1015.  A 
telecommunications  device  for  hearing 
or  speech'impaired  persons  is  available 
at  (202)  472-6725.  (These  are  not  toll-free 
numbers) 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  .\c\  Statement 

The  information  collection 
requirements  contained  m  55  905.213. 
905.302.  905.406.  and  905.408  of  this  rule 
were  submitted  to  the  Office  of 
Management  and  Budget  (OMB|  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  and  were  assigned  0MB 
control  numbers  2577-0101.  2577-0003. 
and  2577-0030.  The  annual  public 
reporting  burden  for  each  response 
under  each  of  these  information 
collections  is  estimated  to  be  7.3  hours. 
6.7  hours,  and  8  hours,  respectively, 
including  the  time  for  reviewing  the 
mslructions.  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  information  collections  contained  in 
5  5  905.417  and  905.422  have  been 
submitted  to  OMB  for  review.  The  OMB 
control  number  for  these  provisions, 
when  assigned,  will  he  announced  t'> 
separate  notice  in  the  Federal  Register 
Until  that  time,  no  person  may  be 
subjected  to  a  penalty  for  failure  to 
comply  with  the  information  collection 
requirements  in  §  §  905.417  and  905.422. 
Information  on  the  estimated  public 
reporting  burden  for  these  collections  is 
provided  under  the  preamble  heading 
Findings  and  Certifications.  Send 
comments  regarding  burden  estimates  or 
any  other  aspect  of  these  sets  of 
collections  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Department  of  Housing  and  Urban 
Development.  Rules  Docket  Clerk,  451 
Seventh  Street  SW..  Room  1Q278, 
Washington.  DC  20410;  and  to  the  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503.  Attention;  Desk 
Officer  for  HUD.  At  the  end  of  the  public 
comment  period,  the  Department  may 


amend  the  information  collection 
requirements  set  out  in  this  rule  to 
reflect  public  commenls  received 
concerning  information  collections,  or  in 
response  to  OMB  requirements. 

Summar>'  of  Indian  Housing  Act  of  19B8 

The  1988  Act  does  several  types  of 
things  First,  it  creates  a  new  title  11  of 
the  1937  Act  establishing  a  separate 
program  of  assisted  housing  for  Indians 
find  Alaska  natives.  It  generally 
incorporates  into  the  revamped 
authority  the  provisions  of  title  I  (the 
remainder  of  the  1937  Act)  as  of  the  date 
of  enactment  of  the  1988  Act.  and 
provides  that  future  amendments  to  title 
1  wilt  not  apply  to  Indian  housing, 
"unless  the  provision  explicitly  provides 
for  such  applicability." 

Second,  the  1988  Act  makes  section 
227  of  the  Housing  and  Urban-Rural 
Recovery  Act  of  1983.  concerning  pet 
ownership  in  projects  for  the  elderly  and 
handicapped,  inapplicable  to  lower 
income  housing  developed  by  Indian 
housing  authorities.  Third,  the  1988  Act 
specifically  adopts  in  the  statute  some 
of  HUD's  regulatory  provisions  and 
makes  a  few  minor  modifications  in 
them  in  the  process.  Fourth,  it 
establishes  a  new  initiative:  a  Self-Help 
program  to  be  modeled  after  Farmers 
Home  Administration's  program  and 
implemented  as  part  of  the  existing 
HUD  Mutual  Help  Homeownership 
Opportunity  program. 

The  proposed  consolidated  Indian 
housing  rule  was  published  on  |une  29, 
1988,  requesting  public  commenls  by 
September  27.  1988  (53  FR  24554).  That 
rulemaking  will  proceed  to  a  final  rule, 
implementing  Congressional  intent  that 
a  separate  program  for  Indian  housing 
be  created,  governed  by  regulations 
promulgated  in  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C- 
553|b)  through  (e)}  and  tn  consultation 
with  Indian  housing  authorities,  and 
henceforward  reflecting  only  changes  in 
the  1937  Act  that  are  specifically  made 
applicable  to  Indian  housing. 

This  rule  implements  the  exclusion  of 
Indian  housing  from  the  programs 
covered  by  Part  942.  which  provides  that 
no  owner  or  manager  of  federally 
assisted  housing  for  the  elderly  or 
handicapped  may  prohibit  or  prevent  a 
tenant  from  owning  or  having  common 
household  pets  living  in  the  tenant's  unit 
or  from  discriminating  against  any 
person  with  respect  to  admission  or 
continued  occupancy  on  the  basis  of  the 
person  8  ownership  or  possession  of 
pets  This  rule  makes  no  change  to 
section  227's  applicability  to 
conventional  public  housing  under  title  1 
of  the  1937  Act.  or  to  any  of  the  other 
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programs  to  which  section  227  applies. 
This  rule  also  implements  the  numerous 
elements  of  the  1988  Act  that  amend  the 
1937  Act  to  adopt  existing  HUD  policy. 
with  minor  modifications. 

The  vast  majority  of  regulations 
changes  occasioned  by  the  1988  Act 
either  endorse  existing  HUD  poUcies 
currently  found  in  HUD  ^eld  directives 
or  in  contract  provisions,  such  as  the 
requirement  for  property  standards 
adopted  locally  and  The  requirement  for 
periodic  IHA  inspections  of  Mutual  Help 
homes:  or  constitute  minor  changes  to 
existing  regulatory  provisions,  such  as 
the  revision  to  the  definition  of  an 
Indian  Housmg  Authonty  to  speciHcally 
include  regional  housing  authorities  in 
the  State  of  Alaska,  or  the  addition  of  an 
income  deduction  for  excessive  travel 
expense  related  to  employment  or 
education.  The  primary  purpose  of  this 
rule  is  to  revise  current  regulations  to 
include  these  items. 

There  are  two  changes  included  in 
this  rule  thai  significantly  differ  from 
current  program  operations.  One  Is  the 
provision  that  the  Mutual  Help 
Homeownership  Opportunity  program 
operated  on  Indian  reservations  and  in 
Indian  areas  serve  primarily  Indian 
families.  The  second  change  is  an 
indirect  result  of  the  1988  Act's 
treatment  of  families  whose  incomes  are 
above  the  income  limits  for  lower 
income  families.  (The  addition  in  this 
rule  of  regulatory  authority  for  execution 
of  an  ACC  before  approval  of  a 
development  program  does  not 
constitute  a  significant  difference  from 
the  practice  that  has  evolved,  out  of 
necessity,  of  waiving  the  current 
regulatory  prohibition  against  execution 
of  an  ACC  at  this  stage  for  all  liiAs  that 
have  sought  it.) 

Implementation  of  the  new  Self-Help 
component  of  the  Mutual  Help 
Homeownership  Opportunities  program, 
which  is  required  lo  be  established  by 
the  1988  Act,  is  being  done  separately 
since  it  is  easily  separable  and  it 
involves  a  new  initiative. 

Section  201  of  the  1937  Act 
'      Paragraphs  (a)  and  (b)  of  section  201. 
added  by  section  2  of  the  1988  Act, 
estabhsh  a  separate  program  lo  provide 
lower  income  housing  on  Indian 
reservations  and  other  Indian  areas 
under  a  new  title  11  of  the  1937  Act  and 
provide  that,  in  the  future,  the  Indian 
housing  program  will  be  unaffected  by 
changes  to  title  I  of  the  1937  Act  unless 
those  changes  are  stated  by  Congress  to 
be  applicable  to  Indian  housing.  These 
provisions  are  being  carried  out  by 
implementation  of  the  various  other 
provisions  of  the  1988  Act,  by  the 
development  of  the  Consolidated  Indian 


Housing  rule,  referenced  above,  and  by 
the  limitation  of  future  title  I-based 
changes  lo  that  consolidated  rule  to 
those  identified  as  intended  tu  be 
applicable  to  Indian  housing. 

Section  201(cl  merely  exempts  Indian 
housing  from  coverage  by  section  227  of 
ti,e  1983  Act,  the  statutory  provision 
concerning  pet  ownership  m  assisted 
housing  for  the  elderly  or  handicapped. 
As  such,  the  Department  views  it  as  a 
"self-executing"  provision  that  became 
effective  upon  enactment  of  the  Indian 
Housing  Act  of  1968  on  June  29. 1988. 
Part  942.  therefore,  imposes  no 
restriction  upon  Indian  Housing 
Authority  (IHA)  discretion  to  regulate  or 
not  regulate  the  ownership  and  keeping 
of  pets  in  their  developments.  This 
discretion  may.  however,  he  limited  by 
other  laws  that  are  not  affected  by  the 
IndUn  HfK'vlng  Act  of  1988  or  today's 
rklefrrc»kir>^.  such  as  any  applicable 
requirements  for  animals  that  assist 
handicapped  persons. 

The  proposed  consolidated  Indian 
housing  rule  contained  in  provisions  that 
would  have  applied  pet  restrictions 
similar  to  those  of  Part  942  to  Indian 
housing  (S  905.301(d)).  Enactment  of 
section  201|c)  of  the  1937  Act  moots 
these  provisions,  and  they  will  not 
appear  in  the  final  in  that  rulemaking. 

Section  202  of  the  1937  Act 

o.  Establishment  of  Mutual  Help 
Program;  HUD  Financial  Assistance 

Section  202  of  the  1937  Act,  as 
amended  by  section  2  of  the  Indian 
Housing  Act  of  1988.  provides  the 
statutory  foundation  for  the  Mutual  Help 
Homeownership  Opportunities  program, 
which  has  been  in  existence  for  many 
years.  Paragraphs  (a)  and  (b)  of  that 
section  make  no  change  in  the  nature  of 
the  program,  and  therefore  require  no 
change  in  the  regulations  that  already 
embody  their  provisions. 

b.  Eligible  Projects 

Paragraph  (c)  addresses  building 
types,  forms  of  ownership,  and  property 
standards.  The  description  of  building 
types  specifically  authorizes  single- 
family  dwellings  in  the  form  of  row 
houses,  so  this  rule  amends  §  905.103(b) 
lo  specifically  mention  that  type  of 
single-family  dwelling.  The  discussion  of 
forms  of  ownership  gives  the  Secretary 
the  discretion  lo  facilitate  cooperative 
ownership  for  any  Mutual  Help  project 
for  which  the  IHA  has  requested  that 
form  of  ownership.  Since  the  Secretary' 
does  not  believe  that  this  form  of 
owrnership  is  particularly  appropriate  for 
Mutual  Help  projects,  no  amendment  to 
the  regulations  is  being  made  at  this 


time  in  response  to  this  statutory 

provision. 

The  statutory  language  on  property 
standards  simply  requires  that  they  be 
established  by  regulation,  that  they 
provide  flexibility  to  use  different 
designs  and  materials,  and  that  they 
include  cost-effective  energy 
conservation  performance  standards 
The  House  Committee  Report  stales  that 
the  Committee  assumes  thai  HUDs 
"current  practice  [of]  utilizing  model 
building  codes,  or  a  Slate,  local  or  tribal 
building  code,  will  be  continued."  H. 
Rep.  «W,  lOOlh  Cong..  2d  Sess.  at  8,  The 
report  also  praises  ffUD's  abolishment 
of  minimum  property  standards,  stating 
that  IHAs  have  been  able  to  develop 
units  using  traditional  designs  and 
materials  that  were  not  possible  when 
HUD  had  prescribed  Minimum  Properly 
Standards  Consequently,  this  rule 
revises  §  905  212.  dealing  with  the 
design  of  the  homes,  to  require  that  each 
IHA  coordinate  with  the  tnbe.  or  local 
government,  if  appropriate,  to  assure 
adoption  of  a  building  code  applicable 
to  the  homes  buili  with  HUD  assistance 
that  permits  flexibility  of  design  and 
cost-effective  energy  conservation 
performance. 

c.  Eligible  Famines 

Paragraph  (d)  describes  what  families 
are  eligible  for  participation  in  the 
Mutual  Help  program  on  Indian 
reservations  and  other  Indian  areas.  It 
emphasizes  participation  by  lower 
income  Indian  families.  Non-lower 
income  families  also  may  participate  "if 
the  Indian  housing  authority 
demonstrates  lo  the  satisfaction  of 
[HUDl  that  there  is  a  need  for  housing 
for  such  famdies  that  cannot  reasonably 
be  met  without  such  assistance."  A 
numerical  limit  on  the  over-income 
families  that  can  be  housed  is  stated  in 
the  statute.  Non-Indian  famdies  also 
may  participate  "if  the  Indian  housing 
authority  determmcs  thai  the  presence 
of  the  family  on  the  Indian  reservation 
or  other  Indian  area  is  essential  to  the 
well-being  of  Indian  famdies  and  the 
need  for  housing  for  the  family  cannot 
reasonably  be  met  without  such 
assistance." 

The  topic  of  income  bmits  is 
addressed  in  the  current  S  905J502 
Generally,  the  highest  income  that  a 
lower  income  family  may  have  is  80 
percent  of  the  median  income  for  the 
area,  adjusted  for  family  size.  However. 
§  905.302(aK2)  states  that  an  IHA  may 
request  that  Hin3  increase  the  income 
limits  for  determining  who  is  a  "lower 
income  family'*  where  family  incomes 
are  unusually  high  and  where  decent 
housing  is  not  available  even  for 
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families  of  tUgber  income,  thereby 
transforming  families  who  would 
otherwise  be  classified  as  over-income 
into  lower  income  famJiits."  This 
regulatory  prrrvision  is  based  on  section 
3(b)(2)  of  the  1937  Act  which  permits 
the  SeCTetary  to  establish  income  limits 
for  tower  income  families  higher  or 
lower  than  90  percent  of  the  median 
income  if  the  Secretary  finds  that  such  a 
variation  Is  necessary  "because  of 
prevailing  levela  of  construction  coats  or 
unusually  high  or  low  family  incomes." 

The  1988  Act  provides  a  method  of 
allowing  over-income  families  to 
participate  in  the  MH  program  without 
afTacttng  the  level  of  the  income  limits.  It 
provide  that,  in  an  area  where  housing 
for  a  higher  income  family  is 
unavailable,  such  a  family  may  be 
admitted  to  the  program  if  the  project's 
limit  on  the  number  of  units  £ot  such 
families  ra  not  exceeded.  The  statutory 
restriction  on  the  number  of  non-lowef 
income  families  is  the  greater  of  ten 
percent  of  the  units  in  the  project,  or  five 
units. 

The  Department  has  used  the 
authority  in  section  3(b)(21  of  the  1937 
Act  and  in  3  905.302(a|(2)  to  permit 
IHAs  to  serve  families  whose  incomes 
were  above  the  standard  income  limits 
for  the  area  by  raising  the  income  limits, 
primarily  because  of  the  unavailability 
of  other  housing  resources  to  serve 
them.  However,  the  need  to  raise 
income  limits  in  Indian  areas  to  serve 
higher  income  families  has  decreased 
over  the  past  few  years.  On  August  1. 
1986.  a  final  rule  Implementing  a 
program  of  FHA  mortgage  insurance  on 
Indian  lands  became  effective  (51  FR 
21866,  amending  24  CFR  Parts  200.  203. 
etc.).  This  program  can  provide  an 
alternative  financing  source  where 
lenders  are  willing  to  participate. 
Section  103  of  the  Housing  and 
Community  Development  Act  of  1987 
made  inapplicable  to  lower  income 
housing  achninistered  by  fHAs  the 
requirement  imposed  by  statute  in  1981 
that  most  families  admitted  be  not  only 
lower  income  but  very  low  income.  In 
addition,  concern  has  increased  about 
the  unintended  effect  on  Farmers  Home 
Administration  and  Treasury  tax- 
exempt  programs  of  the  higher  income 
limits  that  have  been  used  for  Indian 
housing  in  some  areas.  And  now 
Congress  has  provided  another  way  to 
permit  this  program  to  serve  families 
whose  incomes  are  above  the  standard 
mcome  limits  in  areas  where  "there  is  a 
need  for  houamg  for  such  families  that 
cannot  reasonably  be  met  without  such 
assistance" 

Therefore,  the  Department  intends  to 
rely  on  the  exception  process  added  by 


this  rule  to  9  905.406  on  selection  of 
homebuyers  in  the  Mutual  Help  program 
lo  implement  the  1988  Acf  s  provision 
for  permitting  ^milies  of  higher  income 
to  participate  in  Indian  housing.  Section 
905.302  JB  alao  being  revised  to  morv 
clovely  track  the  language  of  section 
3(b)(2)  of  the  Ifl37  Act  on  which  it  is 
based,  removing  the  reference  to  the 
relative  unavailability  of  other  housing 
even  for  families  of  relatively  high 
income.  Only  In  extremely  unusual 
case*,  where  an  IHA  has  exceeded  the 
unit  limit  for  non-lower  income  femilies 
in  its  Mutual  Help  program  or  where  it 
has  only  rental  program  units,  will  HUD 
consider  an  IHA's  request  under  the 
revised  $  905.302  to  raise  the  income 
limits  for  the  area. 

The  Department  has  considered  the 
validity  of  the  admissions  restriction  in 
favor  of  Indian  families  and  continues  to 
have  several  legal  concerns.  During 
consideration  of  H.R.  3927,  HUD 
observed  that  section  202(a)  raised 
signifuant  Consbtutionai  civil  nghts 
conceraa,  since  the  bill  appeared  to 
target  assistance  to  members  of  a 
particular  racial  group.  The  Department 
of  lustice  took  a  similar  position  before 
slgnat\ire  of  the  bilL  In  addition.  IHAs 
are  generally  subject  to  either  tnbal  or 
State  laws,  which  may  conflict  with  the 
admissions  restriction  m  the  Act.  Since 
it  IS  recognized  that  a  majority  of 
residents  who  receive  assistance  under 
this  program  are  Indians,  few  issues 
involving  the  admissions  reslnction 
favoring  Indians  are  anticipated.  Of 
course,  it  is  expected  that  IHAs  will 
evaluate  the  applicable  laws  in 
implementing  any  admissions 
restriction.  If  a  non-Indian  believes  that 
the  restnctions  as  applied  to  him  or  her 
violate  some  legal  principle,  he  or  she 
should  be  referred  to  HUD  for  review  of 
the  issues  raised  in  that  case. 

The  admissions  restriction  is  added  in 
this  rule  to  i  905,406(a)-  Since  the  1988 
Act  requires  that  admission  of  non- 
Indian  families  be  restricted  to  those 
determined  by  the  IHA  to  be  essential  to 
the  well-being  of  Indian  families  (and 
only  where  other  housing  resources  are 
not  available),  the  rule  requires  thai  the 
IHA  include  in  its  admissions 
regulations  the  criteria  it  will  use  for 
determining  who  is  "essential  to  the 
well-being  of  Indian  families." 

In  addition.  HUD  has  determined  that 
actions  taken  by  IHAs  to  implement  the 
admissions  preference  do  not  constilule 
a  violation  of  either  Title  VI  or  Title  VIIl 
of  the  Civil  Rights  Acts  of  1964  and  1966. 
respectively.  The  section  dealing  with 
the  applicability  of  Titles  VT  and  VIII  lo 
Indian  housing  (5  905  105(11))  is  amended 
accordingly. 


d.  Mutual  He}p  and  Occupancy 
Agreement 

Section  202(e)  of  the  1937  Act.  as 
amended,  establishes  the  essenluil 
elements  of  the  mutual  help  and 
occupancy  agreement  to  be  executed  by 
an  IHA  and  a  homebuyer.  It  covers  the 
topics  of  the  Mutual  Help  contribution. 
the  monthly  payment,  the  administration 
charge,  responsibility  for  maintenance 
and  utilities,  and  the  type  of  opportunity 
to  be  afforded  for  home  purchase. 

The  provision  concerning  the  MH 
contribution  is  different  from  the 
previous  statutory  foundation  for  the 
program,  in  that  il  expressly  authorizes 
a  contribution  in  the  form  of  cash. 
(Section  203  of  the  Housing  and 
Community  Development  Act  of  1974.  42 
use.  1437f  note,  authorized  the  use  of 
special  schedules  of  required  payments 
for  participants  in  mutual  help  housing 
projects  who  contribute  labor,  land,  or 
materials  for  development.)  HUD 
regulations  for  the  program  do  already 
include  cash  as  an  approved  form  of 
contribution.  Section  202(e)  differs  from 
current  regulatory  provisions  in  that  it 
prescribes  a  minimum  contribution  of 
Si  ,500  for  each  family,  instead  of  a 
minimum  average  contribution  of  Si. SCO. 
and  It  permits  a  tribe  to  make  any  form 
of  contribution  other  than  labor,  insieud 
of  permitting  a  tnbe  only  to  contribute 
land.  This  rule  revises  S  905.408  lo  make 
these  changes. 

The  provision  concerning  the  monthly 
pajTnent  is  virtually  the  same  as  the 
content  of  S  905  416.  The  reference  in 
section  202|e)12)(B)  to  the  applicability 
of  section  2».13  of  the  Housing  and 
Community  Development  Acl  of  1974  to 
monthly  payments  in  this  program  has 
no  real  impact,  since  it  merely 
authorizes  the  special  schedules  for 
mutual  help  that  have  long  been  the 
practice  and  have  been  embodied  in 
regulation  in  language  that  is  nearly 
identical  lo  the  language  of  section 
202{eJ(2)(A).  Consequently,  no  change  is 
needed. 

The  descnption  of  the  administration 
charge  in  section  202(e)(2)(A)  refers  lo 
an  amount  budgeted  by  the  IHA  to 
reflect  the  costs  for  'the  dwellmg  of  the 
family."  Therefore,  this  rule  amends 
%  905.419  to  permit  an  IHA  to  tailor  the 
administrative  costs  lo  reflect 
differences  In  expenses  atlribut.ible  to 
different  unit  sizes  or  types  As  a  resuh. 
the  administration  charge  for  MH 
homebuyers  occupying  units  of  different 
sizes  in  the  same  project  could  be 
different.  However,  since  allocating 
costs  in  this  manner  could  be 
administratively  burdensome  and  not 
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cost-benefidal.  It  is  permitted,  but  not 
required 

The  provision  dealing  with 
maintenance  and  utilities 
responsibilities  makes  It  dear  that  the 
Mil  homebuyer  must  assume  them,  but 
that  the  IHA  must  monitor  performance. 
Section  202(e)(3)  requires  each  IHA  to 
have  in  effect  HUD-approved 
procedures  to  ensure  "the  timely 
periodic  maintenance  of  the  dwelling  by 
the  family."  Section  90S.418  of  the 
current  rule  requires  homebuyers  to 
provide  maintenance  and  to  pay  for 
their  own  utilities.  It  also  provides  that 
if  the  tHA  determines  that  homebuyer 
maintenance  has  been  inadequate,  it 
can  arrange  to  have  necessar)*  work 
done  and  charge  the  cost  to  the 
hombuyers  account.  Section  905.306  of 
the  current  rule  requires  the  IHA  to 
adopt  procedures  for  IHA  inspections  of 
homes  (and  common  property,  if  any), 
but  does  not  require  IHA  inspections  on 
any  particular  schedule.  This  rule 
revises  S  905.417,  which  deals  with 
inspections  of  the  home  during  warranty 
and  at  termination  of  the  agreement,  to 
cover  periodic  inspections  as  well.  It 
adds  a  new  paragraph  (c),  requiring  the 
IHA  to  perform  an  inspection  of  the 
inside  and  outside  of  the  home  at  least 
annually  (as  currently  required  by  the 
ACC)  and  lo  furnish  the  homebuyer  with 
an  inspection  report,  in  furtherance  of 
enforcement  of  the  requirement  that  the 
hombuyer  furnish  all  necessary 
maintenance  of  the  home. 

The  home  purchase  opportunities 
provision  of  the  1988  Act  requires  the 
IHA  to  allow  a  homebuyer  to  purchase 
the  dweUmg  unit  outright,  under  a 
mortgage  or  loan  agreement  or  under  a 
lease-purchase  agreement,  with 
financing  either  from  the  IHA  or  a 
private  party,  when  the  IHA  determines 
in  accordance  with  HUD  requirements 
that  the  homebuyer  is  able  to  meet  the 
obligations  of  homeownership. 

Current  regulations  already  provide 
for  purchase  by  the  homebuyer  under  a 
lease-purchase  agreement  (the  Mutual 
Help  and  Occupancy  agreement]  at  a 
purchase  price  established  in  a  schedule 
when  Ihe  agreement  is  signed  lo  permit 
acquisition  of  title  by  payment  of  the 
purchase  price  and  settlement  costs. 
Current  regulations  (S  905.423}  also 
provide  standards  for  determining  when 
a  family  is  able  to  meet  hompownt?rship 
obligation.  Section  905.423  lists  as 
prerequisites  the  abUily  lo  pay  one-time 
closing  costs,  and  ongoing  costs  for  debt 
service,  insurance  coverage,  taxes  and 
special  assessments,  a  mortgage 
servicing  charge,  maintenance  expenses 
and  utihties. 

The  changes  needed  on  this  issue  are 
clarification  that  |1)  in  addition  lo  the 


two  methods  spedfied  for  covering  the 
purchase  pnce  [use  of  the  amounts 
accrued  in  homebuyer  accounts  or  IHA 
financingl,  the  alternative  of  financing 
from  another  qualified  entity  is  possible: 
(2)  the  IHA  is  not  required  to  offer  IHA 
financing;  and  (3)  the  IHA's  notiBcation 
to  a  family  of  its  determination  of 
eligibility  to  purchase  should  trigger 
efforts  by  the  family  to  obtain  private 
financing.  Of  course,  if  the  family  is 
unable  to  obtam  financing  at  this  pomt, 
despite  its  apparent  qualification,  the 
lliA  will  not  apply  the  sanction  that 
would  be  applicable  if  the  homebuyer 
declined  to  purchase  the  home  when 
IliA  or  private  financing  was  available 
(discontinuation  of  amortization  of  the 
purchase  price  under  the  purchase  price 
schedule). 

The  Department  believes  that  current 
provisions  satisfy  section  202(e)(4}'8 
requirement  for  standards  of 
determining  eligibility  of  a  homebuyer  to 
complete  purchase  of  the  home  and  for 
the  use  of  such  financing  options  as  a 
lease-purchase  agreement.  The  Mutual 
Help  and  Occupancy  Agreement 
currently  used  in  the  program  is  a  lease- 
purchase  agreeement.  under  which  a 
fiimjiy  leases  a  unit  until  such  time  as  its 
balance  in  an  equity  account  equals  the 
amount  indicated  on  the  purchase  pnce 
schedule  as  the  current  purchase  prire 
(through  the  amortization  reflecting  the 
ifUD  subsidy),  or  the  lime  that  the 
homebuyer  arranges  to  pay  the  purchase 
price  through  the  use  of  IHA  or  private 
financing,  However,  this  rule  does  revise 
$  90S, 422(a)  specifically  to  authorize 
purchase  wnth  financing  from  an  outside 
source  under  the  various  options 
enumerated  in  the  statute. 

e.  Self-Heip  Mutual  Help  Program 

The  Self-Help  component  of  the 
Mutual  Help  program  established  in 
paragraph  (f)  is  the  subject  of  another 
rulemaking,  as  described  above. 

Soctioo203 

a.  Maximum  Development  Cost 

Although  the  system  of  prototype 
di'velopment  costs  was  statutorily 
repealed  several  years  ago,  current 
regulations  still  embody  that  system  of 
limiting  development  costs.  Paragraph 
(a)  of  section  203  requires  HUD  to 
establish  a  maximum  contribution  for 
development  of  a  lower  income  housing 
project  taking  mto  consideration  such 
factors  as  "(1}  the  logistical  problems 
associated  with  projects  of  remote 
location,  low  density,  or  scattered  sites; 
and  (2)  the  availability  of  skilled  labor 
and  acceptable  materials." These  two 
statutorily  required  factors  are  derived 
from  current  HUD  practice.  To 


implement  the  statutory  directive,  this 
rule  revises  S  9(tt.213  in  its  entirety  to 
establish  by  regulation  the  Total 
Development  Cost  Standard,  which  has 
been  in  use  by  HUD  since  the  repeal  of 
prototj-pe  costs. 

b.  Interdepartmental  Agreement  on 
Indian  Housing 

The  1988  Act  requires  HUD  lo  take 
action  necessary'  to  obtain  the  timely 
provision  of  any  roads,  water  and 
sewage  facilities  access,  and  electrical 
and  fuel  distribution  systems  needed  for 
completion  of  Indian  housing  projects. 
HUD  offiaals  parlidpate  in  regular 
meetmgs  with  oflicials  of  the  other 
parties  to  the  Interdepartmental 
Agreement  to  assure  adequate  delivery 
of  these  services-  No  rule  is  necessar>'  tu 
implement  this  provision. 

c.  Accessibility  to  Physically 
Handicapped 

Paragraph  |c)  directs  the  Secrelari,'  to 
rt?quire  each  liiA  lo  give  proper 
consideration  to  the  needs  of  physically 
handicapped  persons  for  ready  access  to 
lower  income  housing  assisted  under 
title  11.  To  implement  this  directive,  this 
rule  revises  (  905.212,  the  provision 
concerning  the  design  of  dwelling  units, 
to  cross  reference  24  CKR  Pari  8.  the  rule 
requiring  accessibility  of  HUTJ-assisled 
housing  to  physically  handicapped 
persons. 

Sections  2M  and  205 

a.  Annual  Report 

Section  204  requires  the  Secretary  to 
report  lo  Congress  on  implementation  of 
various  8tatutor>'  initiatives  related  to 
Indians.  That  section  will  be 
implemented  when  ihe  Secretary 
submits  his  next  annual  report  to 
Congress 

b.  Regulations 

1.  lustification  for  This  Interim  Role 

Section  6  of  the  1988  Act  states  that 
the  Indian  housing  program  shall  be 
administered  only  in  accordance  with  its 
provisions  effective  at  the  earher  of  the 
effective  date  of  regulations  or  at  the 
end  of  "the  ninety  day  penod  begmning 
on  the  date  of  the  enactment  of  [thej 
Act",  which  is  September  26. 1988  The 
Department  prefers  to  implement  the 
1988  Act  by  issuance  of  a  rule  rather 
than  by  Issuing  some  other  directive  to 
IHAs  by  September  26, 1968. 

Section  2051a)  of  the  1937  Act.  as 
amended,  requires  the  Secrelar>'  to  issue 
regulations  to  carry  out  the  Indian 
housing  program  in  accordance  with  the 
Adminislraiive  Procedure  Acl  ("ihe 
APA").  5  U.S-C  5531b)  through  (e). 
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Those  subsections  generally  require  (IJ 
publication  in  the  FEDERALREGISTER 
of  notice  of  a  proposed  rule,  including  a 
statement  of  its  legal  authority  and  the 
substance  of  the  rule  or  a  description  of 
the  subjects  and  issues  involved  (or 
actual  notice  to  the  affected  public):  (2) 
opportunity  for  interested  persons  to 
participate  by  providing  comments  or 
testimony;  (3)  a  statement  in  the  final 
rule  of  the  basis  for  the  rule  and  its 
purpose;  (4)  publication  of  the  final  rule 
at  least  30  days  before  its  effective  date: 
and  (5)  the  right  of  interested  persons  to 
petition  an  agency  for  the  issuance  or 
revision  of  a  rule.  The  APA  does 
recognize  exceptions  to  the 
requirements  for  publication  of  notice  of 
a  proposed  rule  and  publication  of  a  rule 
for  e^ecl  at  least  30  days  in  advance:  a 
finding  by  the  agency  of  good  cause, 
stated  in  the  rule.  Subsection  (b) 
elaborates  on  the  meaning  of  good 
cause:  When  solicitation  of  prior  public 
comment  is  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  All  of  these  requirements  are 
found  also  in  HUD's  rule  on  rulemaking, 
24  CFR  Part  10. 

Section  205(bl  of  the  1937  Act.  as 
amended,  imposes  an  additional 
procedural  requirement.  It  requires 
consultation  with  Indian  housing 
authorities  in  the  development  of 
proposed  regulations  implementing  the 
Indian  housing  program.  Section  205(c) 
directs  the  Secretary  to  issue  regulations 
implementing  the  Indian  Housing  Act  of 
1988  "to  become  effective  before  the 
expiration  of  the  90-day  penod 
beginning  on  the  date  of  (its] 
enactment." 

In  accordance  with  the  APA  and 
HUD's  rule  on  rulemaking,  the  Secretary 
finds  that  there  is  good  cause  for 
omitting  advance  solicitation  of  public 
comment  and  pubUcation  of  the  rule 
because  it  is  unnecessary  and 
impracticable.  It  is  unnecessary  because 
most  of  the  changes  being  made  in 
existing  rules  are  relatively  minor.  The 
more  substantive  changes  are  made 
directly  from  the  statute,  with  minimal 
embellishment.  For  example,  the 
regulatory  language  concerning  the 
Mutual  Help  program's  admissions 
restrictions  applied  to  non-Indians  is 
%-irtually  verbatim  from  the  statute, 
without  any  exercise  of  discretion.  The 
restrictions  on  admission  to  the  Mutual 
Help  program  of  families  whose  incomes 
exceed  the  limits  for  lower  income 
families  also  are  being  implemented 
nearly  verbatim  from  the  statute,  with 
an  additional  revision  to  a  related 
pro\*ision  that  had  been  used  to  Ber\e 
the  same  purpose.  The  latter  revision  is 
needed  to  make  the  related  provision 


track  the  language  of  its  statutory 
authority,  to  assure  that  it  w\{\  not  be 
used  to  circumvent  the  new  restrictions 
on  admission  of  over-income  families.  In 
addition,  the  statutory  deadline  for 
making  these  changes  effective  makes 
the  process  of  publishing  a  proposed 
rule  and  considering  public  comments 
before  issuing  a  rule — and  waiting  for  30 
days  thereafter  to  make  il  effective, 
impracticable. 

The  Department  also  finds  that  the 
requirement  of  section  7(o)I3)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(o)l3I, 
that  would  delay  the  effectiveness  of  a 
final  rule  until  30  continuous  days  of  a 
session  of  Congress  is  in  conflict  with 
the  directives  to  the  Department 
contained  in  section  205  of  the  1937  Act 
(as  added  by  section  2  of  the  1988  Act) 
and  in  section  6  of  the  1988  Act, 
described  above.  Compliance  with 
section  7(o)  in  this  case  would  delay 
effectiveness  of  the  rule  until  sometime 
in  March  1989.  or  would  have  required 
Its  publication  by  August  10. 1988 — 
merely  42  days  after  enactment  of  the 
1988  Act.  Consequently,  the  Department 
concludes  that  the  1988  Act  supersedes 
the  Department  of  HUD  Act  with 
respect  to  the  time  that  this  rule  can  be 
made  effective. 

.Although  this  rule  is  not  a  proposed 
rule,  the  Department  has  consulted  with 
representatives  of  Indian  housing 
authorities  during  its  development, 
consistent  with  the  requirements  of 
section  205(b)-  The  Department 
consulted  with  the  Executive  Board  of 
the  National  American  Indian  Housing 
Council  (representing  IHAs}  and  with  a 
representative  of  the  Housing 
Assistance  Council  (an  organization  that 
works  with  rural  housing  groups)  at  a 
meeting  in  late  luly  concerning  the 
changes  required  by  the  1988  Act.  This 
rule  was  also  discussed  with  the 
Secretary's  Indian  and  Alaska  Native 
Committee  (representing  IHAs,  tribes 
and  national  Indian  organizations)  at  its 
meeting  in  late  August.  This  mtenm  rule 
reflects  the  suggestions  made  by  the 
participants. 

There  is  one  element  of  this  interim 
Pile  that  was  not  the  subject  of  those 
discussions — the  change  in  S  905.302  to 
de-emphasize  use  of  increasing  income 
limits  as  a  method  of  ser\'ing  over- 
income  families.  Since  IHAs  may  have 
views  on  thai  change,  the  Department 
has  decided  to  invite  public  comment  on 
the  rule,  while  nonetheless  making  it 
effective  by  the  statutory  deadline. 

2.  Rulemaking  fur  Indian  Housing 
Progiamfl,  GeneraUy 

Since  the  APA  is  virtually  adopted  for 
HUD  rulemaking  in  24  CFR  Part  10. 


section  205(a)  does  not  require  any 
change  with  respect  to  rulemaking  for 
Indian  housing  programs.  However,  in 
developing  proposed  rules  dealing  with 
Indian  housing,  the  Secretary  will 
observe  the  requirement  of  section 
205(b)  for  consultation. 

Defuiitions 

Section  4  of  the  1988  Act  revises  a  few 
of  the  definitions  in  section  3  of  the  1937 
Act,  but  most  of  the  changes  are  minor 
clarifications.  The  mam  exception  is 
that  the  definition  of  adjusted  income  is 
revised  to  include  an  additional 
deduction  for  families  assisted  by  IHAs: 
As  an  alternative  to  the  child  care 
deduction,  a  deduction  for  excessive 
travel  expenses  is  allowed  for 
employment  or  education  related  travel, 
not  to  exceed  S25  per  week.  Each  IHA 
should  include  in  its  admissions 
regulations  the  standard  it  uses  for 
determining  what  travel  expenses  are 
"excessive"  and  therefore  qualify  for 
this  deduction. 

The  changes  in  definitions  are 
reflected  in  revisions  to  the  definitions 
found  in  S  913  102.  applicable  to  public 
and  Indian  housing  programs.  They  are 
also  found  in  5  813  102.  applicable  to  the 
Section  8  Housing  Assistance  Payments 
programs,  since  some  IHAs  operate 
Section  8  programs. 

Earlier  ACC  execution 

.■Mthough  not  mandated  by  the  1988 
Act.  this  rule  makes  a  change  urgently 
needed  by  IHAs:  recogniiion  of  the 
conversion  of  Indian  housing  from  a 
loan  program  to  a  grant  program  and  the 
associated  change  in  timing  of  execution 
of  an  Annual  Contnbutions  Contract. 

Historically,  the  Indian  housmg 
program  has  used  the  preliminary  loan 
process  (as  discussed  in  24  CFR  905.209) 
to  obtain  funds  to  pay  the  costs  of 
preliminary  surveys  and  planning 
(including  the  costs  of  appraisals).  In 
fiscal  year  1987.  the  Department 
converted  from  a  loans  and  annual 
contribution  method  to  a  grant  method 
of  funding  development/modernization 
activity  in  the  lower  income  public 
housing  program.  The  Department's 
desire  to  eliminate  loans  from  the  new 
grant  method  has  led  to  the  need  for  a 
new  method  of  funding  preliminary 
costs. 

The  method  that  has  been  used,  by 
waiver  of  certain  regulatory  restrictions, 
is  to  execute  an  ACC  for  planning,  under 
which  grant  funds  can  be  made 
available  to  an  IHA  lo  cover  prphminary 
costs.  The  current  restnctions  against 
this  procedure  are  the  requirement  of 
S  905.210  that  an  ACC  not  be  executed 
until  HUD  has  approved  the 
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development  program  adoprad  by  the 
for  a  project  and  the  requirement  of 
§  905.217(b]  that  HUD  not  execute  an 
ACC  before  final  site  approval. 

Preparation  of  a  development  program 
and  completion  of  the  site  setectkui 
process  require  the  use  of  preliminary 
pliinning  funds. 

The  Department  has  been  inundated 
with  requests  from  IHAs  for  waivers  of 
these  restrictions  and  earlier  execution 
of  the  ACC.  Since  the  Dt?partment  wants 
to  administer  the  program  by  regulation 
rather  than  by  this  exception  process. 
and  since  this  issue  is  of  immediate 
importance  to  all  IHAs,  the  Department 
is  including  in  this  interim  rule  the 
regulation  changes  necessary  to 
recognize  "front  end"  ACCs  as  the 
established  procedure.  (See  revisions  to 
§  §  905.209.  905.210.  and  905.217.) 

Ftodings  and  Certifications 

Environmental  Hevit^w 

A  Finding  of  No  Si^ificanl  Impact 
with  respect  lo  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50  that 
implements  section  102(21lC)  of  the 
National  Environmental  Policy  Act  of 
19e9  (42  U.S.C.  4332).  The  Finding  of  No 
Significant  Impact  is  available  for  pubHc 
inspection  during  regular  business  hours 
in  the  Office  of  the  Rules  Docket  Clerk. 
Room  10276.  451  Seventh  Street.  SW,. 
Washington.  DC  20410. 


Impact  on  the  Economy 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  m  section 
l|b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  by  the  President  on 
February  17. 1981.  Analysis  of  the  rule 
indicates  that  it  does  not:  (1)  Have  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more,  [2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  Stale  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significanl  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Federalism  Impact 

Executive  Order  12612.  Federalism. 
issued  by  the  President  on  October  26. 
1987,  does  not  apply  to  this  rule,  since 
Indian  tribes  do  not  fall  within  the 
order's  coverage. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  end.  thus,  is  not  subject  to 
review  under  the  Order.  The  rule 


involves  a  program  of  Federal  financial 
assistance  to  lower  income  families 
through  housing  programs  admmister«?d 
by  Indian  housing  authorities.  The 
changes  made  in  this  rule  to  that 
program's  definitions,  properly 
standards  for  new  construction,  and 
restrictions  related  to  admission  do  not 
have  a  significant  impact  on  families. 

Regulatory  Agenda 

This  rule  was  not  listed  in  the 

Department's  Semiannual  Agenda  of 
Regulations  published  on  Apnt  25. 1988 
(53  FR  13854).  under  ExecuUve  Order 
12291  and  the  Regulatory  Flexibility  Act 

Impact  on  Small  Entitles 

Under  the  ReguJatorj'  Flexibility  Act 
(5  U.S.C.  605(b}).  the  Department  is 
required  to  consider  whether  a  rule  has 
a  sigmficant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
if  so,  whether  the  method  of 
implementing  the  objective  avoids 
imposing  a  disproportionate  impact  on 
them.  The  undersigned  certifies  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
Indian  housing  authorities. 

Paperwork  Reduction  Act 

The  following  chart  illustrates  the 
public  reporting  burden  of  the  two 
information  collections  in  this  rule  that 
have  not  yet  received  OMB  approval 
and  been  assigned  OMB  control 
numbers: 


«.,.^ 

Responses 

Hon  per 

response 

Tola)  hours 

IJOO 
66,000 

1 

1 

0.3 
3.0 

3«0 

195.000 

195J60 

List  of  Subjects 

24  CFR  Part  813 

Low  and  moderate  income  housing. 

24  CFR  Part  90S 

Grant  programs:  housing  and 
community  development;  Grant 
programs:  Indians:  Low  and  moderate 
income  housing;  Public  housing; 
Homeowncrship. 

24  CFR  Part  913 

Public  housing. 

24  CFR  Part  942 

Public  housing;  Aged;  Handicapped: 
Pets. 

Accordingly,  the  Department  amends 
24  CFR  Parts  813,  905,  913,  and  942  as 
follows; 


PART  813— DEFINITION  OF  INCOME, 
INCOME  LIMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAMS 
AND  RELATED  PROGRAMS 

1.  The  authority  citation  for  Part  813 
continues  to  read  as  follows: 

Authority:  Sees,  3.  5[b).  a.  16.  Unilcd  Stales 
Housmg  Art  ori937  (42  U.S.C  1437h.  1437c 
14.17^.  1437n):  sec.  7(dl.  Department  of 
Housmg  and  Urban  Development  Act  (42 
use.  3535(d)) 

2.  In  I  813.102.  paragraph  (e)  of  the 
dennition  of  Adjusted  Income  and  the 
definition  of  Public  Housing  Agency  are 
revised  and  defmitions  of  Indian,  Indian 
Housing  Authority,  Indian  tnbe.  and 
State  are  added,  to  read  as  follows: 


§813.102    Deflnttions. 

Adjusted  Income.  '  '  ' 

\e\{\)  Child  care  expenses;  or  (2)  in  the 
case  of  families  assisted  by  Indian 
housing  authorities,  the  greater  of  (i) 
child  care  expenses,  or  lii)  excessive 
travel  expenses,  not  to  exceed  S25  per 
family  per  week,  for  employment  or 
education  related  traveL 

Indian-  Any  person  recognized  as 
being  an  Indian  or  Alaska  Native  by  an 
Indian  tribe,  the  Federal  Government,  or 
any  State. 

Indian  Housing  Authority.  An  entity 
that  is  authorized  to  engage  in  or  assist 
in  the  development  or  operation  of 
lower  income  housing  for  Indians  that  is 
established  either  (a)  by  exercise  of  the 
power  of  self-govemroeni  of  an  Indian 
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tribe  independent  of  State  law;  or  (bj  by 
operation  of  State  law  providing 
specifically  for  housing  authorities  for 
Indians,  including  regional  housing 
authorities  in  the  State  of  Alaska- 

Indian  tribe.  Any  tribe,  band,  puebin, 
group,  community,  or  nation  of  Indians 
or  Alaska  Natives. 

Public  Housing  Agency.  Any  Slate, 
county,  municipality,  or  other 
governmental  entity  or  public  body,  or 
agency  or  instrumentality  thereof,  that  is 
authorized  to  engage  m  or  assist  in  the 
development  or  operation  of  lower 
income  housing.  The  term  includes  any 
Indian  housing  authority  As  used  in  this 
Part  where  appropnate.  PHA  shall 
include  an  Agency  as  defined  in  24  CFR 
Part  883. 


State.  Any  of  the  several  States  of  the 
United  Slates  of  America,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  lemtones  and  possessions  of 
the  United  States,  the  Trust  Territory  of 
the  Pacific  Islands,  and  Indian  tribes. 


PART  905— INDIAN  HOUSING 

3  The  authority  citation  for  Part  905  is 
revised  to  read  as  follows: 

Authority:  Sees.  201.  202.  203.  205,  United 
Sutes  Ho'jsmn  Act  of  1937.  as  addi?d  by  the 
Indian  Housing  .Act  of  1968  (Pub.  U  10O-3M); 
sees  3.  4.  5.  8,  9.  11. 12. 16.  US.  Hou-sing  Act 
of  1937  (42  U  S.C.  1437a.  1437b.  1437r..  1437d. 
14.37(i.  14371.  14.371.  1437nl:  sec.  7[h).  Indian 
Sf^lf-Determindlion  and  Educanon  Assistance 
Act  (25  U  S  C  450e(bll:  sec  7(d).  Dvpanm^nl 
of  Housmg  and  Urban  Dpvelopmeni  Act  (42 
use  3535(dil. 

4.  In  §  90.^.101.  paragraph  (a)  is 

revised  to  read  as  follows: 

§  90S.101    Appbcabtlity  and  scope. 

(a)  General.  (1)  Under  title  II  of  the 
U  S.  Housing  Act  of  1937.  as  amended 
by  the  Indian  Housing  Act  of  1968  (42 
use.  1437a.  etseq),  the  US, 
Department  of  Housing  and  Urban 
Development  provides  financial  and 
technical  assistance  to  Indian  housing 
authonties  for  the  development  and 
operation  of  lower  income  housing 
projects  in  Indian  areas 

[2.]  If  assistance  under  this  part  is  not 
available  to  a  lower  income  family 
because  the  family  desires  housing  in  an 
area  within  which  no  Indian  housing 
authonty  is  authorized  to  provide 
housing,  or  if  for  any  other  reason  a 
family  desires  housing  assistance  other 
than  under  this  part,  a  family  may  seek 
housing  assistance  under  other  FfL'D 
programs.  (See  24  CFR  Part  203.  and 


Chapter  VIII  as  well  as  the  remainder  of 
Chapter  IX  of  this  title  ) 

5.  In  3  905.102.  the  deflniltons  of 
Indian.  Indian  area.  Indian  Housing 
Authonty  and  Tribe  are  revised,  and  a 
new  definition  of  State  is  added  in 
appropnate  alphabetical  order,  to  read 
as  follows: 

$905,102    DvAnmons. 


Indian.  Any  person  rec<)gnized  as 
being  an  Indian  or  Alaska  Native  by  a 
tribe,  the  Federal  Government,  or  any 
Slate. 

Indian  area.  The  area  within  which  an 
Indian  housing  authonty  is  authorized  (o 
provide  lower  income  housing. 

Indian  Housing  Authority.  Any  entity 
that  is  authorized  to  engage  in  or  assist 
in  the  development  or  operation  of 
lower  income  housing  for  Indians  that  is 
established  either  by  exercise  of  the 
power  of  self-government  of  a  tribe 
independent  of  State  law;  or  by 
operation  of  State  law  providing 
•Specifically  for  housing  authorities  for 
Indians,  innludmg  regional  housing 
authonties  in  the  State  of  Alasko. 

State.  Any  of  the  several  States  of  the 
United  States  of  America,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  territories  and  possessions  of 
the  United  States,  the  Trust  Territory  of 
the  Pacific  Islands,  and  Indian  tribes. 

Tribe.  Any  tribe,  band,  pueblo,  group, 
community,  or  nation  of  Indians  or 
Alaska  Natives. 


6.  In  S  905.103.  paragraph  |b)  ia 
revised  to  read  as  follows: 

9  905.103    Types  of  lower  Income  housing 
protects. 


(b)  Mutual  Help  Homeownership 
Opportunity. 

(1)  General  This  program  (see 
Subpart  D)  is  available  only  for  use  by 
IHAs  ebgihle  for  assistance  under  this 
part.  Under  this  program,  a  Homebuyer 
enters  into  an  MHO  Agreement  under 
which  the  Homebuyer  agrees  to 
contribute  land.  Idbor.  cash,  materials, 
or  equipment,  or  a  combination  of  these, 
for  development  of  the  proiect;  make 
monthly  payments  based  on  income: 
and  provide  all  maintenance  of  the 
home.  In  return,  the  initial  purchase 
price  of  the  home  is  reduced  each  month 
in  accordance  with  a  predetermined 
purchase  price  schedule,  and  the 
Homebuyer  is  given  the  right  to  buy  the 
home  by  payment  of  the  remaining 
balance  of  the  purchase  price  at  the  time 


of  the  purchase.  The  credit  for  the 
Homebuyer's  contnbution  is  available 
for  maintenance  of  the  home,  and  any 
balance  is  applied  against  the  purchase 
price  of  the  home. 

(2)  Project  types.  Single  family 
dwellings  are  eligible  for  assistance 
under  this  program,  including,  hut  not 
hmiied  to.  single-family  detached 
dwellings  und  row  houses- 

7.  In  5  905. 105.  a  new  sentence  ia 
added  at  the  end  of  paragraph  (b).  to 
read  as  follows: 

S  905.105    AppllcabUtty  ol  dvU  rights 
statutes. 

(b)  Nonapplicabihty  of  Title  VI  and 
Title  VIII.  '  •  •  However,  without 
regard  to  any  determination  as  to  the 
applicability  of  Title  VI  and  Title  VIII  to 
a  particular  IHA.  actions  taken  by  an 
IHA  to  implement  the  statutory 
admission  restriction  in  favor  of  Indian 
famihes  in  the  MH  program,  as  set  forth 
in  (  905.406U1.  shall  not  be  considered  a 
violation  of  any  provision  of  either  Title 
VI  or  Title  VIII. 

8.  Section  905.209  is  revised  to  read  as 
follows: 

S  905.209    ACC  for  planning. 

(a)  If  an  application  is  upproved  and  a 
program  reservation  issued,  HUD  and 
the  IHA  may  execute  an  ACC  to  cover 
the  costs  of  preliminary  surveys  and 
other  HUD-approved  planning  activities 
with  respect  to  the  number  of  units 
covered  by  the  program  reservation.  The 
amount  of  the  ACC  will  not  exceed 
three  percent  of  the  total  development 
cost  of  the  project,  except  as  provided  in 
paragraph  (b)  of  this  section. 

(b)  HUD  may  execute  an  ACC  for 
amounts  in  excess  of  three  percent  or  for 
purposes  other  than  for  planning 
activities  if  the  IlIA  demonstrates  to  the 
satisfaction  of  HUD  that:  (1)  Because  of 
unusual  cimimstances  it  is  essential 
that  development  costs  in  such  amounts 
or  for  such  purposes  be  incurred  before 
execution  of  an  ACC  for  construction 
and  operation:  {21  the  project  will 
successfully  proceed  to  execution  of  an 
ACC  for  construction  and  operation:  and 
(3)  the  governing  body  of  the  locality  has 
agreed  to  provide  the  lorjil  cooperation 
by  the  Act. 

(c)  Funds  for  planning  shall  in  no 
event  be  provided  or  used  for  purposes, 
or  in  amounts,  (hat  would  not  be 
approvable  for  inclusion  in  a 
development  cost  budget. 

(d)  The  IHA  shall  submit  for  HUD 
approval  together  with  the  request  for 
an  ACC  for  planning  a  proposed 
preliminary  budget.  ACC  funds  for 
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planning  shall  not  be  approved  or 
expended  except  in  accordance  with  a 
HUD-approved  preliminary  budget. 

(e)  Use  of  development  or  operating 
funds  of  other  projects  under  ACC  to 
cover  costs  for  a  project  that  is  still  in 
the  planning  stages,  and  for  which  a 
development  program  has  not  been 
adopted  or  an  ACC  for  construction  and 
operation  has  not  been  executed,  is 
stnclly  prohibited,  except  for  limited  use 
of  reserves  (as  prescribed  by  HUD). 

9.  Section  905.210  is  revised  to  read  as 
follows: 

S  905.2 1 0    ACC  for  construction  ar>d 
operation. 

An  ACC  for  construction  and 
operation  of  a  project  shall  not  be 
executed  until  the  sites  have  received 
final  HUD  approval  and  the  IHA  has 
adopted,  and  HUD  has  approved,  the 
development  program  for  the  project. 

10.  In  (  905.212.  paragraph  (a)  is 
revised  to  read  as  follows: 

$905,212    Design. 

(a)  Applicable  building  code. 

(1)  General.  For  purposes  of  housing 
assisted  under  this  Chapter  IX.  the  IHA 
must  use  the  applicable  tribal  or  other 
local  building  code:  or  if  there  is  none,  it 
must  use  a  model  building  code,  or  a 
Slate  or  other  locality's  building  code. 
The  IHA  must  coordinate  with  the  tribe, 
or  local  government  if  appropriate,  to 
assure  adoption  of  a  code  that  satisfies 
the  standards  specified  in  paragraph 
(a)(2)  of  this  section. 

(2)  Required  standards.  The  code  used 
must  provide  sufficient  flexibility  to 
permit  the  use  of  different  designs  and 
materials:  must  include  cost-effective 
energy  conservation  performance 
standards  designed  to  ensure  the  lowest 
total  construction  and  operating  costs: 
and  must  give  proper  consideration  to 
the  needs  of  physically  handicapped 
persons  for  ready  access  to.  and  use  of. 
housing  assisted  under  this  chapter.  (See 
24  CFR  Part  8.) 

11.  Section  905.213  is  revised  in  its 

entirety,  to  read  as  follows: 

§  905.213    Total  Development  Cost 
Standard. 

(fl)  Establishment  of  Separate  Indian 
Cost  Areas.  Because  trade  conditions 
and  economic  influences  cause 
construction  costs  in  an  Indian  area  to 
be  significantly  different  from  such  costs 
in  non-Indian  areas,  HUD  shall  establish 
separate  Indian  cost  areas.  The  factors 
considered  in  establishing  these 
separate  areas  include  the  following: 

(1)  The  logistical  problems  associated 
with  projects  of  remote  location,  low 
density,  or  scattered  sites: 


(2)  The  availability  of  skilled  labor 
and  acceptable  materials; 

(3)  Local  customs: 

(41  Abnonnal  climatic  conditions: 
1 5)  Provisions  for  the  use  of  wood  or 

coal  as  an  alternative  heat  source:  and 
(6)  The  availability  of  the  legal 

protection  normally  available  for 

enforcement  of  claims  by  contractors. 

laborers  and  matenal  suppliers  with 

respect  to  Indian  areas. 

(b)  Total  Development  Cost  Standard. 
The  total  development  cost  standards 
for  each  cost  area  will  be  issued  by 
HI.ID  on  a  regular  basis.  They  will 
reflect  the  total  development  cost  for 
various  unit  sizes,  housing  t>'pes.  and 
market  areas  [i.e..  areas  within  which 
trade  conditions  and  economic 
influences  tend  to  make  development 
costs  substantially  the  same).  The 
standards  will  be  based  on  actual 
Indian  housing  project  data  as  well  as 
cost  data  provided  by  commercially 
available  cost  and  valuation  services 
specified  by  HUD.  lA'hen  the  standards 
ere  issued  for  an  area,  HUD  will 
describe  the  methodolog>'  used  to 
compute  them  and  information  about 
documentation  to  be  submitted  by  an 
IHA  in  support  of  any  request  for  a 
revision  to  the  standards. 

(c)  Revision  of  Total  Development 
Cost  Standard.  HUD  will  examine  total 
development  cost  standards  at  least 
annually  and  determine  if  adjustments 
are  needed  to  reflect  cnirrent  cost  levels. 
If  an  IHA  finds  for  a  particular  area  that 
no  design  can  be  built  within  the 
existing  cost  standard,  it  may  request 
that  HUD  revise  the  cost  standard  or  to 
establish  a  separate  market  area  for  its 
junsdiction.  The  request  shall  be 
accompanied  by  evidence  to  support  an 
increase  in  the  standard.  HlfD  will  agree 
to  revise  the  standard  only  if  it 
determines  that  the  evidence  submitted 
shows  that  higher  cost  standards  are 
reasonable  and  necessary  to  develop  a 
project  that  is  durable,  safe  and  secure, 
and  which  provides  for  economical 
maintenance,  healthy  family  life,  good 
design  and  energy  conservation. 

(d)  Appn^val  of  Total  Development 
Cost  for  a  project.  (l)The  total 
development  cost  is  the  amount 
approved  by  HUD  for  development  of  a 
particular  project-  The  TDC  will  not 
exceed  the  total  development  cost 
standard,  discussed  in  paragraph  (b)  of 
this  section,  unless  HUD  approves  a 
higher  amount  as  reasonable  and 
necessary  to  the  development  of  a 
project  that  provides  durability,  safety, 
security,  economical  maintenance, 
healthy  family  life,  good  design  and 
energy  conservation.  For  example. 
higher  costs  may  be  justified  on  the 
basis  of  special  circumstances  relating 


to  security  in  high  crime  areas,  unusual 
environmental  or  site  considerations  or 
remoteness. 

(2)  In  approving  the  total  development 
cost.  HUD  will  approve  a  reasonable 
amount  for  preliminary  planning,  but  the 
amount  may  not  exceed  three  percent  of 
the  total  development  cost,  except  as 
provided  in  $  905.209(b). 

(3)  The  IHA  shall  complete 
development  of  each  project  at  the 
lowest  possible  cost,  and  In  no  event 
may  the  cost  of  the  project  exceed  the 
approved  TDC.  However,  funds  for  off- 
site  water  and  sewer  facilities  are  not 
included  in  the  TDC  and  are  not  subject 
to  the  total  development  cost  standard 
limitation. 

(.Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0101.) 

£905.217    (Amended) 

12.  in  §905.217.  the  first  sentence  of 
paragraph  (b)(1)  is  amended  by  adding 
the  words  "for  construction  and 
operation"  after  the  word  "ACC". 

13.  In  {  905.302,  paragraph  (a)|2)  is 
re\'ised  a  new  paragraph  (a)13)  is  added, 
and  an  OMB  control  number  is  added  at 
the  end  of  the  section  to  read  as  follows: 

§905.302    Admission  policies. 
(a)  Income  limits.    '  *  * 

(2)  In  extremely  unusual 
circumstances,  the  IHA  may  request  that 
HUD  increase  or  decrease  income  limits 
for  lower  mcome  families  or  for  ver>' 
low  income  families  in  the  Indian  area 
because  of  unusually  high  or  low  family 
incomes. 

(3)  For  additional  limitations 
applicable  to  the  Mutual  Help 
Homeownership  Opportunities  program, 
see  S  905.406. 

(Approved  by  ihe  Office  of  Managemeni  and 
Budget  under  control  number  2577-0003  ) 

14.  In  §  905.406.  paragraph  (a)  is 
revised  and  an  OMB  control  number  is 
added  at  the  end  of  the  section  to  read 
as  follows: 

§905.406    SelectkMl  of  WH  Homebuyer*, 

{a)  Admission  policies-  (1)  In  adopting 
admission  regulations  in  accordance 
with  §  905.302.  an  IHA  must  provide  for 
assistance  in  the  M}^  program  to  lower 
income  Indian  famdies  on  Indian 
reservations  and  other  Indian  areas. 

(i)  An  IHA  also  may  pro\^de  for 
admission  to  the  MH  program  operated 
on  an  Indian  reservation  or  in  an  Indian 
area  of  applicants  whose  family  income 
exceeds  the  levels  established  for  lower 
income  families,  if  the  IHA 
demonstrates  to  HUD  s  satisfaction  that 
there  is  a  need  for  housing  for  such 
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famiites  that  cannot  reasonably  be  met 
without  such  assistance. 

(ill  An  IHA  also  may  pi^vide  for 
admission  to  the  MH  program  operated 
on  an  Indian  reservation  or  in  an  Indiun 
drea  of  a  non-Indian  applicant,  if  the 
IHA  determines  that  the  presence  of  the 
family  on  the  Indian  reservation  or  other 
Indian  area  is  essential  to  the  well-being 
of  Indian  families  and  the  need  for 
housing  for  the  family  cannot 
reasonably  be  met  without  assistance 
under  this  program.  The  criteria  used  to 
determine  whether  a  family's  presence 
IS  essential  will  be  specified  in  the 
IHA's  admission  regulations. 

(2)  Limitation  on  number  of  units-  The 
number  of  dwelling  units  in  any  project 
assisted  under  the  MH  program  that 
may  be  occupied  by  or  reserved  for 
families  on  Indian  reservations  and 
other  Indian  areas  whose  incomes 
exceed  the  levels  estabhshed  for  lower 
income  families  (admitted  under 
paragraph  (a]  (!](>)  of  this  section  may 
not  exceed  whichever  of  the  following  is 
higher 

(i)  Ten  percent  of  the  dwelling  units  in 
the  proiect  or 

(ii)  Five  dwelling  units. 

I  Approved  by  the  Offtce  of  M«aagffcneni  and 

Budset  under  control  number  2577-0003.) 

15.  In  §  905.408.  paragraphs  (a|.  (b). 
(cKl).  and  [dj[l)  are  revised  and  an 
0MB  control  number  is  added  at  the  end 
of  the  section  to  read  as  follows: 

§90$.4M    MH contrtbuttoa 

fa)  Form  of  contribution.  ^fH 
Contributions  toward  the  development 
cost  of  a  project  may  be  in  the  form  of 
land,  labor,  cash,  or  materials  or 
equipment.  Contributions  other  than 
labor  may  be  made  by  a  tribe  on  behalf 
of  a  family  The  IHA  may  determine  that 
the  MH  contributions  to  a  project  shall 
consist  either  wholly  of  any  of  tfiese 
forms  of  coQtnbutions.  or  of  any 
combination  of  these  forms.  The  amount 
of  each  form  of  MH  contribution  shall  be 
specified  in  the  development  program 
and  in  the  development  cost  budget  for 
the  project.  Where  «  tribal  contribution 
is  involved,  the  tribe  shall  adopt  a  tnbal 
resolution  stating  its  commitment  to  the 
IHA  to  make  the  contribution  on  behalf 
of  bomebuyers,  and  a  copy  of  this 
resolution  shall  be  submitted  to  HUD 
with  the  development  program. 

(b)  Amount  of  MH  contribution.  The 
minimum  klH  contribution  of  each 
family  shall  be  Sl.500. 

(c)  Credit  for  MH  land  contribution. 
(1 }  Credit  for  contributed  homesite. 

The  amount  lo  be  credited  as  an  MH 
contribution  for  a  contributed  homesite 
whether  contributed  by  a  homebuyer  or 


by  the  tribe  will  be  the  market  value,  to 
be  determined  by  an  appraisal 
conducted  in  accordance  with  5905«2]9. 
but  shaii  nut  in  any  event  be  more  than 
$1,500  per  contributed  homesite. 

(d)  .Won-innd  contributions.  (1|  If  a 
homebuyer's  land  contribution  credit, 
determined  in  accordance  with 
paragraph  (c)  of  this  section,  is  less  than 
the  required  minimum  MH  contnbution. 
the  difference  shall  be  provided  by  non- 
land  contnbution. 

fel  •  '  • 
I  Approved  hy  the  OfTii*  of  Managemrnt  and 
Budget  under  confrol  niimhpr  2577-0030.) 

16.  In  §905.417.  the  section  heading  is 
revised,  paragraphs  (c).  fd|.  and  |e)  are 
redesignated  paragraphs  (d).  (e|.  and  (f). 
and  a  new  paragraph  (c)  is  added,  lo 
read  as  follows: 

S90S.4t7    tnspectiora. 


(c)  Annual  inspectJons  To  ensure  the 
timely  periodic  maintenance  of  the 
dwelling  by  the  family,  as  required  by 
5  90S.41&  the  IHA  shall  conduct  a 
complete  interior  and  exterior 
examination  of  each  home  at  least  once 
a  year,  and  shall  fumJah  a  copy  of  the 
inspection  report  to  the  homebuyer.  (See 
590S.306(d)-) 

17.  In  S  905.419.  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§  905.4  Iff    AdmMstrvtlon  charg*  and 


(a)  Administration  chcr^p.  The  term 
"administration  charge"  means  the 
amount  budgeted  by  the  DiA  for 
monthly  operating  expenses  on  a 
dwelling  unit,  excluding  any  operati.ng 
cost  for  which  operating  subsidy  is 
provided  in  accordance  with 
5  905Jll(bl. 

fbj  Components  of  operating  expense. 
The  term  "operating  expense"  means 
the  amount  budgeted  for  the  following 
operating  expense  categories,  and  any 
other  operating  expense  catfgones 
included  in  the  IHA's  IfUD-approved 
operating  budget  for  a  fiscal  year  or 
other  budget  period,  and  may  reflect 
differences  in  expenses  attributable  to 
different  sizes  or  types  of  units; 

(1)  Administration  expenses. 
Administrative  salaries,  payroll  taxes. 
etc.;  travel,  postage,  telephone  and 
telegraph,  office  suppUes;  space. 
maintenance  and  utilities;  general 
liability  insurance  or  risk  protection 
costs;  accounting  services:  legal 
expenses:  and  indepente.it  audits 
approved  by  HUD  (the  costs  of  which 
are  reimbursed  by  IfUD). 


{2\  Cf-nerat  expenses  The  cost  of 
premiums  for  fire  and  related  insurance, 
payments  in  lieu  of  taxes,  if  any.  and 
other  similar  expenses. 

la  In  §  905.422.  paragraphs  (aj  and 
(e)(1)  are  revised  (o  read  as  follows: 

S  905.423    Purchsa  or  home. 

(a)  General.  The  IHA  provides  the 
family  an  opportunity  to  purchase  the 
dwellmg  under  the  Mutual  >Ielp  and 
Occupancy  Agreement  [a  lease- 
purchase  contract),  under  which  the 
purchase  pnce  declines  over  the  period 
of  occupancy,  Other  methods  of 
acquiring  ownership  are  for  the  family 
to  obtain  financing  to  cover  the 
purchase  pnce  from  the  IHA  or  an 
outside  source,  using  such  methods  as  a 
mtirtgage  (eg.,  see  24  CFR  203.43h).  a 
loan  agreement  or  a  lease-purchase 
agreement  If  the  homebuyer  is  able  to 
obtain  financing  from  an  outside  source, 
the  IHA  will  agree  to  release  the 
homebuyer  from  the  MHO  agreement 
and  terminate  the  homebuyer's 
participation  in  this  program  if  the 
homebuyer  has  satisfied  current 
obligations  under  the  MHO  agreemenl. 
For  acquisition  under  the  MHO 
agrepment,  see  paragraph  (d)  of  this 
section  For  acquisition  under  other 
methods,  see  paragraph  (e)  of  this 
section  and  5905,423. 

(e)  Notice  of  eligibility  for  financing. 
(1)  At  the  time  of  each  examination  or 
reexamination  of  the  family's  earnings 
and  other  income,  the  UlA  shall 
determine,  among  other  things,  whether 
the  homebuyer  is  eligible  for  IHA 
homeownership  financing  under 
i  905.423id).  If  the  IHA  determines  that 
the  homebuyer  is  eligible,  it  shall  send 
the  homebuyer  written  notification  that 
shall  state 

(i)  That  the  homebuyer  appears 
eligible  lo  purchase  the  unit  with  IHA 
homeownership  financing  (if  offered)  or 
private  financing:  and 

(u)  That  if  financing  is  available  but 
the  homebuyer  chooses  not  to  purchase 
the  home  at  that  time,  his  or  her  status 
will  be  as  provided  in  8905.422(e)(2).  the 
text  of  which,  approprieteiy  modified, 
shall  be  set  forth  in  the  tetter  of 
notification. 


PART  913— OEFIWmON  Of  IMCOM£. 
INCXNyiE  UMITS.  RENT  ANO 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  PUBUC  HOUSING  ANO 
INDIAN  HOUSiNG  PROGRAMS 

19.  The  authority  citation  for  Part  913 
continues  to  read  as  follows: 
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Authority:  Sees  3,  6. 16.  United  States 
Homing  Act  of  1937  (42  U.SC  14371  1437d. 
1437n);  sec-  7(d|.  Department  of  Housing  and 
Urban  Devel.ipment  Act  |42  US  C  3S35(d|) 

20.  In  S  913102.  paragraph  (e)  of  the 
definition  of  Adjusted  Income  and  the 
definitions  of  Indian  Housing  Authority 
and  Public  Housing  Agency  are  revised, 
and  definitions  of  Indian.  Indian  tribe. 
and  Slate  are  added,  to  read  as  follows: 

§913.102    Definmons. 

Adjusted  Income.  '  '  ' 

[e]  (1)  Child  care  expenses;  or  (2)  in 
the  case  of  families  assisted  by  Indian 
housing  authorities,  the  greater  of  (i) 
child  c^re  expenses,  or  (ii)  excessive 
travel  expenses,  not  lo  exceed  S25  per 
family  per  week,  for  employment  or 
education  related  travel. 


Indian.  Any  person  recognized  as 
being  an  Indian  or  Alaska  Native  by  an 
Indian  inbe,  the  Federal  Government,  or 
any  State. 

Indian  Housing  Authority.  An  entity 
that  is  authorized  lo  engage  in  or  assist 
in  the  development  or  operation  of 
lower  inrome  housing  for  Indians  that  is 
established  either  (a)  by  exercise  of  the 
power  of  self-government  of  an  Indian 
tribe  independent  of  State  law;  or  (b)  by 
operation  of  State  law  providing 
specifically  for  housing  authorities  for 
Indians,  including  regional  housing 
authorities  in  the  State  of  Alaska. 

Indian  tribe.  Any  tribe,  band,  pueblo. 
group,  community,  or  nation  of  Indians 
or  Alaska  Natives. 


Public  Housing  Agency.  Any  State, 
county,  municipality,  or  other 
governmental  entity  or  public  body,  or 
agency  or  instrumentality  thereof,  that  is 
authorized  to  engage  m  or  assist  in  the 
development  or  operation  of  lower 
income  housing.  The  term  includes  any 
Indian  housing  authority. 

State.  Any  of  the  several  Slates  of  the 
United  States  of  America,  the  District  of 
Columbia,  the  Cummonwealth  of  Puerto 
Rico,  the  territories  and  possessions  of 
the  United  States,  the  Trust  Territory  of 
the  Pacific  Islands,  and  Indian  tribes. 


PART  942— PET  OWNERSHIP  IN 
PUBLIC  HOUSING  FOR  THE  ELDERLY 
OR  HANDICAPPED 

21.  The  authority  citation  for  Part  942 
is  revised  to  read  as  follows: 

Aulborily:  Sec  227(b),  Housing  and  Urban- 
Rural  Recovery  Act  of  1983  (12  U  S.C 
170in-l):  sec.  7  (d).  Department  of  Housing 
and  Urban  Development  Act  (42  U-S.C. 
3S35(d)). 


22.  In  9  942.1,  paragraph  (a)  is  revised 
to  read  as  follows: 

S  »42.1    Purpose. 

la)  This  part  implements  section  227 
of  the  Housing  and  Urban-Rural 
Recovery  Act  of  1983  (12  U.S.C.  1701n-l) 
as  it  pertains  to  the  public  housing 
programs  administered  by  the  Assistant 
Secretary  for  Public  and  Indian  Housing 
under  title  1  of  the  United  Stales 
Housing  Act  of  1937  (42  U.S.C.  1437.  et 
seq.].  It  does  not  apply  to  Indian  housing 
administered  under  title  11  of  that  Act. 
Part  243  of  title  24  of  the  Code  of  Federal 
Regulations  implements  section  227  as  it 
pertains  lo  the  programs  administered 
by  the  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner. 


23.  In  5  942.3.  paragraph  (b)  is 

removed,  paragraphs  (c)  and  (d)  are 
redesignated  as  paragraphs  (b)  and  (c). 
respectively,  and  they  are  revised  to 
read  as  follows: 

5  942J    Definitions. 

(b)  Project  for  the  elderly  or 
handicapped  means  any  proiect  assisted 
under  title  I  of  the  United  Stales 
Housing  Act  of  1937  {other  than  under 
section  8  or  17  of  the  Act),  including  any 
building  within  a  mixed-use  project,  that 
was  designated  for  occupancy  by  the 
elderly  or  handicapped  at  its  inception 
or,  although  not  so  designated,  for  which 
the  PHA  gives  preference  in  tenant 
selection  (with  HUD  approval)  for  all 
units  in  the  proiect  (or  for  a  building 
within  a  mixed-use  project)  to  elderly  or 
handicapped  families.  For  purposes  of 
this  part,  this  term  does  not  include 
projecls  assisted  under  the  Low-Rent 
Housing  Homeownership  Opportunity 
program  (Turnkey  III;  24  CFR  Part  904) 
or  under  title  II  of  the  United  States 
Housing  Act  of  1937  (Indian  housing:  24 
CFR  Part  905). 

(c)  Public  Housing  Agency  means  any 
State,  county,  municipality,  or  other 
governmental  entity  or  public  body,  or 
agency  or  instrumentality  thereof,  that  is 
authorized  to  engage  in  or  assist  in  the 
development  or  operation  of  lower 
income  housing.  As  used  in  this  part,  the 
term  does  not  include  any  Indian 
housing  authority. 

Dated:  September  14, 1988. 
lame*  E.  Baugh, 

Genera/  Deputy.  Assistant  Secretary  for 
Public  and  Indian  Housing. 
(FR  Doc  88-21969  Filed  9-23-88;  8:45  aro| 
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24  CFR  Pan  905 

[Docket  No.  R-«&-1431:  FR-2S44) 

Self -Help  Development  in  the  Mutual 
Help  Homeownership  Opportunity 
Program 

AGEHCV:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing, 

HUD. 

ACTION:  Interim  rule. 

SUMHARV:  This  rule  implements  section 
202(0  of  the  United  States  Housing  Act 
of  1937  ("the  1937  Act"),  which  was 
added  by  the  Indian  Housing  Act  of  19B8 
{■■the  1988  Acf).  Pub.  L  100-358. 
approved  June  29. 1988.  Section  202in 
directs  the  Secretar>'  of  HUD  to 
establish  a  self-help  component  to  the 
Mutual  Help  Homeownership 
Opportunity  program  (currently 
operated  under  24  CFR  Part  905.  Subpart 
D)  to  allow  lower  income  Indian 
families  to  contnbule  the  major  portion 
of  labor  necessarj'  to  build  their  homes 
in  a  cooperative  effort  super\'ised  hy 
someone  with  technical  expertise  m 
construction  to  reduce  the  overall 
development  costs  and  the  eventual 
price  for  the  homebuyers.  The  1988  Act 
made  other  minor  changes  in  the  Indian 
housing  program,  which  are  being 
implemented  by  a  separate  interim  rule 
published  elsewhere  in  today's  issue  of 
the  Federal  Register. 
DATES:  Effective  Dote:  September  26. 
1988. 

COMMENT  DUE  DATE:  November  25. 1988. 
ADDACSS:  Comments  on  the  rule  should 
be  submitted  to  the  Rules  Docket  Clerk, 
Office  of  Genera!  Counsel,  Room  102"6. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  S\V.. 
Washington.  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  examination  by 
interested  persons  m  the  Office  of  the 
Rules  Docket  Clerk  at  the  address  listed 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patncia  Amaudo,  Deputy  Director, 
Office  of  Indian  Housing,  Department  cf 
Housing  and  Urban  Development.  451 
Seventh  Street.  SW..  Washmglon.  DC 
20410-6000,  telephone  (202)  755-1015.  A 
telecommunications  device  forheannw 
and  speech-impaired  persons  is 
available  at  (202}  472-6725.  (These  are 
not  toll-free  telephone  numbers.) 

SUPPLEMENT ARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collections  contaim  d 
in  S3  905.515  (application)  and  905.525 
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(development  program)  have  been 
submitted  lo  the  Office  of  Management 
and  Budget  for  approval  under  the 
Paperwork  Reduction  Act  of  1980  (44 
US  C  3501-3520)  The  estimated  burden 
on  the  public  of  these  provisions  is  an 
averatje  time  per  response  of  30  hours 
fur  the  application  and  75  hours  for  the 
development  program,  including  the 
time  for  reviewing  instructions, 
searching  ex.stmg  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  infonnation.  Comments 
ciinceming  the  estimated  burden  or  any 
Diher  aspect  of  the  information 
r.ollentiona  contained  vn  this  rule, 
including  suggestions  for  reducing  the 
burden,  should  be  submitted  both  to  the 
ML'D  Rules  Docket  Clerk  (identifying 
th;s  docket  number  and  title),  at  the 
above  address,  and  to  the  Office  of 
Information  and  Regulatory  AiTairs. 
Office  of  Management  and  Budget. 
Washington.  DC.  20SO3.  AttenUon;  Desk 
OfHcer  for  hfUD.  No  person  may  be 
subjected  to  a  penalty  for  failure  to 
comply  with  these  information 
collection  requirements  until  they  have 
been  approved  and  assigned  an  OMB 
control  number.  The  OMB  control 
number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register.  At  the  end  of  the 
public  comment  period,  the  Department 
may  amend  the  information  collection 
requirements  set  out  in  this  rule  to 
reflect  public  comments  received 
concemmg  information  collections,  or  in 
response  to  OMB  requirements. 

Background 

Section  202(fl  of  the  1937  Act  as 
added  by  the  Indian  Housing  Act  of 
198a.  requires  HUD  to  establish  a 
program  to  permit  participants  in  its 
Mutual  Help  program  to  substantially 
construct  their  own  homes,  working 
together  in  groups.  The  statute  requires 
that  the  purpose  be  desigmed  similar  to 
the  Mutual  Self  Help  program  operated 
by  Farmers  Home  Administration 
(FmHA)  with  respect  to  the  labor 
contribution  provided  by  the 
participating  families  and  with  respect 
to  technical  and  supervisory  assistance. 

The  House  Report  published 
concerning  the  1988  Act  indicates  that 
Congress  intended  HUD  to  use  the 
FmHA  guidelines,  where  appropriate, 
publishing  them  in  regulations  after 
consultation  with  Indian  Housing 
Authorities  (IHAal.  fH.  Rep.  No.  604. 
100th  Cong..  2d  Sess.  10)  The  statute 
itself  contains  a  requirement  in  section 
205  of  the  1937  Act.  as  amended,  that 
HUD  consult  with  IHAs  in  the 
development  of '^proposed  regulations. ' 
Despite  the  fact  that  this  rule  is  being 


published  as  an  interim  rule,  for  effect 
by  September  26. 1988  as  required  by 
section  205,  the  Department  has 
consulted  with  IHA  representatives  In 
its  development. 

The  Department  has  consulted  with 
representatives  of  FmHA.  as  well  as 
with  the  Executive  Board  of  the  National 
American  Indian  Housing  Council 
(representing  IHAs).  including  a 
representative  of  the  Housing 
Assistance  Council  fan  orgamization 
that  works  with  rural  housmg  groups), 
and  with  the  Secretary's  Indian  and 
Alaska  Native  Committee  (representing 
IflAs.  tribes  and  national  Indian 
orgamrations).  This  rule  creatmg  a  new 
self-help  component  lo  the  Mutual  Help 
Hdmeowmership  Opportunity  program 
reflects  suggestions  made  by  the  various 
individuals  who  participated  in  this 
consultabon  process. 

The  FmHA  Self-Help  program  is  built 
on  what  is  basically  a  low  interest  loan 
program  to  individual  families 
purchasing  new  homes,  and  adds 
technical  assistance  provided  by  non- 
profit recipients  of  FmHA  technical 
assistance  grants.  (In  fact,  the  FmHA 
Mutual  Self-Help  program  is  available 
on  Indian  reservations  and  in  Indian 
areas,  and  it  remains  a  development 
option  for  IHAs)  HUD's  existing  Mutual 
Help  Homeownership  Opportunity 
program,  by  contrast,  is  a  program  for 
the  construction  and  subsidized  sale  of 
a  number  of  single  family  dwellings, 
which  ts  administered  by  IHAs.  under  a 
lease-purchase  agreement  with  the 
famihes  called  a  Mutual  Help  and 
Occupancy  (MHO)  agreement.  It  already 
requires  a  Mutual  Help  contribution  of 
land,  labor,  materials  or  equipment,  or 
cash,  worth  at  least  tl.500.  In 
accordance  with  the  new  statute,  an 
additional,  substantial  contribution  of 
labor  is  to  be  provided  by  the  families — 
under  the  supervision  of.  and  with 
training  and  assistance  provided  by,  the 
DiA  or  its  contractors. 

FmHA  requires  a  labor  contribution 
that  has  been  measured  in  hours  of 
labor  or  in  completion  of  various  tasks. 
As  a  result  of  our  consultation  with  that 
agency,  we  understand  that  responsible 
officials  plan  lo  issue  new  regulations  in 
the  next  few  months  that  will  embody 
the  task  approach  because  they  believe 
it  to  be  more  effective.  Therefore,  this 
rule  adopts  the  task  approach,  requiring 
the  IHA  to  identify  the  tasks  to  be 
peifonned  by  the  families  and  (he  tasks 
to  be  periormed  by  skilled  labor  under 
contract.  Examples  of  the  vanous  tasks 
to  be  considered  are  given  in  the  rule 
and  suggestions  made  about  which  ones 
are  usually  appropnaie  for  the  families. 


The  labor  furnished  by  the  familieft  is 
a  contribution  toward  equity  in  their 
homes.  Since  it  is  a  statutorily 
authorized  contribution,  the  provisions 
of  the  Davis-Bacon  Act  that  otherwise 
f:ipply  to  programs  developed  under  the 
1937  Act.  do  not  apply  lo  this  labor 
contribution.  In  furnishing  this  labor 
contribution,  the  families  are  working 
for  themselves.  The  IHA  is  not  their 
employer  The  family's  labor 
nonfnbution  is  not  refundable  under  any 
circumstances. 

Much  of  the  assistance  provided  by  a 
technical  assistance  grantee  under  the 
FmHA  program  in  selecting  and 
organizing  the  families,  selecting  sites 
and  plans  for  the  units,  providing 
secretana!  and  bookkeeping  services, 
and  providing  general  guidance  on  how 
lo  comply  with  program  requirements, 
can  be  provided  by  IHAs  as  pari  of  (heir 
ordinary  proiect  development  activities. 
Other  functions  performed  by  a 
technical  assistance  grantee  in  the 
FmHA  program,  such  as  construction 
training  and  supervision,  may  be  ones 
that  IHA  staff  can  perform,  but  they 
need  lo  be  contracted  oul.  In  any  event. 
the  typical  construciton  supervision  staff 
envisioned  in  this  program  is  one 
construction  supervisor  for  each  group 
of  six  to  ten  self-help  families.  Each 
construction  supervisor  must  be 
available  when  families  can  work  on 
their  houses.  Expenses  for  each  self  help 
project  are  lo  be  maintained  separately. 
on  a  development  program  for  that 
project. 

In  the  Mutual  Help  Self-Heip  program, 
the  UIA  puts  together  the  application  for 
funding  to  be  submitted  to  HUD,  juat  as 
it  does  fur  a  regular  Mutual  Help  project 
Most  of  the  provisions  of  the 
Development  subperi  for  Indian  housing 
(the  200  senes  of  Pari  905)  apply  lo  this 
new  Self  Help  program,  as  do  most  of 
the  provisions  of  the  Mutual  Help 
subpart  (the  400  series  of  Part  9().n). 
Therefore,  there  is  both  an  application 
stage  (outlining  who  will  participate  and 
establishing  the  IHA's  ability  to 
administer  such  a  program),  described  in 
i  905.515.  and  a  deveinpmeni  program 
stage  [involving  the  more  detailed 
description  of  how  development  will 
proceed),  described  in  S  905.525. 

There  is  no  Mutual  Help  Construction 
Contract  in  the  Self-Help  program. 
Instead,  the  IHA  performs  the  function 
of  the  construction  contractor,  either 
directly  or  by  its  own  contractor,  and 
there  is  a  new  contract  between  the 
participating  families  and  the  IHA 
during  the  construction  phase — the  Self- 
Help  agreement.  The  Mutual  Help  and 
Occupancy  agreement  is  still  used,  once 
the  construction  phase  is  completed. 
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And  of  course,  the  relationship  between 
the  IHA  and  HUD  is  still  governed  by  an 
Axmual  Contributions  Contract  (ACC). 
(This  rule  refers  to  a  system  of  two 
ACCs.  one  of  which  is  executed  at  an 
early  stage  in  development.  That  change 
from  current  regulations  is  found  m  the 
other  rule  published  today  to  implement 
the  Indian  Housing  Act  of  1986.  which 
applies  not  only  to  Mutual  Help  project 
di'velopment  but  to  Indian  housing 
development,  generally. I 

It  is  evident  that  Congress  believed 
that  one  of  the  advantages  of  this  self- 
help  approach  would  be  lower 
development  cost  It  cited  the  FmHA 
experience  as  saying  typically  $5,000  to 
StiOUO  per  home,  permitting  scarce 
I  t*deral  funding  to  serve  more  lower 
inuome  famihes.  (H.  Rep  at  11)  HUD  is 
hopeful  that  this  type  of  savings  can  be 
realized  in  its  Mutual  Help  Self  Help 
program.  However,  under  the  HlfD 
program,  the  cost  of  the  construction 
supervision  and  technical  assistance 
will  be  absorbed  by  the  development 
funds  available  for  the  units  instead  of 
being  a  separate  budget  item  as  it  is  in 
the  FmHA  program.  Therefore,  reduced 
costs  will  be  realized  only  to  the  extent 
that  the  savings  provided  by  substituting 
a  family's  own  labor  for  the  cost  of 
skilled  labor  offsets  the  cost  of  the 
construction  supervision  and  technical 
;issistance. 

An  incentive  for  families  lo 
p.irticipfllo  in  this  program  is  the 
possibility  that  cost  savings  can  be 
realized  through  self  help  tabor  The 
estimated  total  development  cost 
approved  by  \1\JD  when  it  approves  the 
project's  development  program  wUI 
leflect  any  anticipated  savings  from  the 
use  of  the  self-help  construction  method, 
after  taking  into  account  the  cost  of 
construction  supervision  (see 
§  905.525(b)).  Any  such  savings  will  be 
passed  on  to  the  home  buyers 
automatically  in  a  lower  purchase  price 
(as  calculated  undor  §  905.422]  and  a 
correspondingly  shorter  acquisition 
pfhod. 

In  selecting  families  to  participate  in 
the  Self-Help  program,  an  IHA  may  use 
ilf.  standard  waiting  list  or  it  may  create 
a  separate  one  for  families  that  are 
interested  in  constructing  their  own 
homes.  If  it  plans  to  use  a  separate 
wailing  list,  this  fact  should  be  spelled 
out  in  its  admissions  regulations  To 
avoid  problems  with  assigning  the  unit 
of  a  terminated  family  to  another 
participant,  an  IHA  may  want  to  allow 
only  UIA  or  tribal  land  lo  be  used  for 
the  program  rather  that  permitting  ihe 
use  of  individual  allotted  or  fee 
ownership  land 

This  rule  provides  thai  Ihe  IHA  must 
provide  a  letter  of  credit  equal  lo  ten 


percent  of  Ihe  esdmaled  Total 
Development  Cost.  This  Letter  of  credit 
(or  its  equivalent)  must  be  obtained  by 
commitment  of  tnbal  or  other  non-HI^ 
resources.  This  assurance  is  similar  to 
that  required  when  an  IHA  uses  the 
force  account  method  of  development  or 
to  the  letter  of  credit  or  bond  that  is 
required  of  a  construction  contractor 
under  the  contractor  method  of 
development.  Us  purpose  is  to  assure 
completion  of  a  project  in  which  the 
Department  has  a  long-term  investment. 

lustlfication  for  Interim  Rule 

Section  6  of  the  1988  Act  states  that 
the  Indian  housing  program  shall  be 
administered  only  in  accordance  with  its 
provisions  effective  at  the  earlier  of  the 
effective  date  of  regulations  or  at  the 
end  of  "the  nmety  day  period  beginning 
on  the  date  of  the  enactment  of  {the] 
Act",  which  is  September  26,  1988.  The 
Department  prefers  to  implement  the 
1988  Act  by  issuance  of  a  rule  rather 
than  by  issuing  some  other  directive  to 
IH.^s  by  September  26. 1988,  particularly 
in  the  case  of  a  new  initiative  such  as 
the  Self  Help  program. 

Section  2a5(a)  of  the  1937  Act,  as 
amended  by  the  Indian  Housing  Act  of 
1968,  requires  the  Secretary  to  issue 
regulations  to  carry  out  the  Indian 
housing  program  in  accordance  with  the 
Administrative  Procedure  Act  ("the 
APA").  5  U.S.C.  553  (b)  through  (ej. 
Those  subsections  generally  require  (1) 
pubUcalion  m  the  Federal  Register  of 
notice  of  a  proposed  rule,  including  a 
statement  of  its  legal  authority  and  the 
substance  of  the  rule  or  a  description  of 
the  subjects  and  issues  involved  (or 
actual  notice  to  the  affected  public):  (2) 
opportunity  for  interested  persons  to 
participate;  (3)  a  statement  in  the  final 
rule  of  (he  basis  for  the  rule  and  its 
purposes;  (4)  pubhcation  of  the  final  rule 
at  least  30  days  before  its  effective  date; 
and  (5)  the  right  of  mterested  persons  to 
petition  an  agency  for  the  issuance  or 
revision  of  a  rule.  The  APA  does 
recognize  exceptions  to  the 
requirements  for  publication  of  notice  of 
a  proposed  rule  and  publication  of  a  rule 
for  effect  at  least  30  days  m  advance:  a 
finding  by  the  agency  of  good  cause, 
stated  in  the  rule.  The  good  cause 
requirement  is  satisfied  when 
solicitation  of  prior  public  comment  |or 
pnor  publication)  is  "impracticable, 
unnecessary,  or  contrary  lo  the  public 
interest".  All  of  these  principles  are 
found  also  in  HUD's  rule  on  rulemaking. 
24  CFR  Part  10. 

Section  205(b)  of  the  1937  Act.  as 
amended  by  the  1988  Act  imposes  an 
additional  procedural  requirement.  It 
requires  consultation  with  Indian 
housing  authorities  in  the  development 


of  proposed  regulations  implementing 
the  Indian  housing  program.  Section 
205(c)  directs  the  Secretary  to  issue 
regulations  implementing  the  Indian 
Housing  Act  of  1968  "lo  become 
effective  before  the  expiralion  of  the  90- 
day  period  beginning  on  the  date  of  (its] 
enactment. 

In  accordance  with  the  APA  and 
HUD's  rule  on  rulemaking,  the  Secretary 
finds  that  there  is  good  cause  for 
omitting  advance  solicitation  of  public 
comment  and  advance  publication  of 
this  rule  because  il  is  impracticable.  The 
statutory  deadline  for  implementing  this 
new  self-help  program  within  the 
established  program  of  Mutual  Help 
Homeownership  Opportunity 
admmistered  by  IHAs  within  90  days 
after  the  1988  Act's  enactment,  makes 
the  process  of  developing  the  program, 
publishing  a  proposed  rule,  considenng 
public  comments  before  issuing  a  final 
rule,  and  waiting  for  30  days  thereafter 
to  make  it  effective,  an  impossible  task. 
Despite  this  omission  of  general  notice 
to  the  public  however,  the  Department 
has  consulted  with  the  affected 
members  of  the  public  (and  satisifed 
section  205(b)'8  consultation 
requirement)  by  meeting  with 
representatives  of  Indian  Housing 
Authorities,  who  operate  the  Mutual 
Help  program,  and  with  representatives 
of  tribes  and  national  Indian 
organization,  as  described  above. 

Another  statutory  provision  that 
governs  HUD's  rulemaking  activities  is 
section  7[o)  of  the  Department  of 
Housing  and  Urban  Development  Act. 
42  U.S.C.  3535{o),  which  requires  that 
"no  rule  '  *  '  may  become  effective 
until  the  first  period  of  30  calendar  days 
of  continuous  session  of  Congress  '   '   ' 
after  the  day  [the  rule]  is  pubhshed  as 
final."  The  Department  obser\cs  this 
statutory  requirement  except  where,  as 
here,  another  act  of  Congress  confiicls 
with  its  directive.  In  this  case, 
considermg  the  pro)ectpd  schedule  for 
the  current  session  of  Congress,  this  rule 
would  have  lo  have  been  published  by 
August  10. 1988,  a  date  only  42  days 
after  the  date  of  enactment  of  the  1988 
Act,  to  satisfy  both  section  7{o)(3)'s 
requirement  for  a  Congressional  review 
period  of  30  session  days  before 
effectiveness  and  section  205(c)"8 
requirement  for  an  effective  rule  within 
90  days.  The  Department  concludes  that 
Congress  could  not  have  expected  that 
this  rule,  providing  for  a  major  new 
initiative,  could  be  developed  and 
piibli.>hed  in  lime  to  salisf>  the 
Congressional  review  period  of  30 
session  days  as  well  as  the  90  day 
requirement.  Consequently,  the 
Department  is  salisfying  the  90  day 
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requirement  for  an  effective  rule,  which 
it  believes  to  take  precedence 

Recognizing,  however,  that 
establishment  of  a  new  program  within 
an  existing  one  is  a  sufficiently  broad 
undertaking  that  it  could  benefit  from 
public  comment,  the  Department  invites 
public  comment  on  this  rule  and  will 
reconsider  its  provisions  based  on 
comments  received  and  publish  a  final 
rule.  Nonetheless,  in  the  meantime, 
IHAs  may  rely  on  this  rule  as  the  basis 
for  initiating  action  to  develop  a  Mutual 
Help  Self-Help  program,  using  Fiscal 
Year  1969  funds. 
Findings  and  Certifications 
Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  fias 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50  that 
implement  section  102(21IC|  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  Finding  of  No 
Significant  Impact  is  available  fur  public 
inspection  dunng  regular  business  hours 
m  the  Office  of  the  Rules  Docket  Clerk. 
Room  10276.  451  Seventh  Street  SW,. 
Washington.  DC  20410-OSOO. 

Impact  on  the  Economy 

This  rule  does  not  constitute  a  "maior 
rule"  as  that  term  is  defined  in  section 
Kb)  of  Executive  Order  12291  on  Federal 
Regulation  issued  by  the  President  on 
February  17. 1981.  Analysis  of  the  rule 
indicates  that  it  does  not;  (1|  Have  an 
annual  effect  on  the  economy  of  SlOO 
millon  or  more:  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions:  or  |3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterpnses  in  domestic  or  export 
markets. 
Federalism  Impact 

Executive  Order  12812,  Federalism. 
issued  by  the  President  on  October  26. 
1987.  does  not  apply  to  this  rule,  since 
Indian  tnbes  do  not  fall  within  the 
order's  coverage. 

Impact  on  the  Family 

fn  accordance  with  Executive  Order 
12606.  The  Family,  issued  by  the 
President  on  September  2, 1987.  the 
Department  has  examined  the  impact  of 
the  rule  and  determined  that  it  does  not 
have  a  potentially  significant  impact  on 
family  formation,  maintenance,  or  well- 
being,  since  it  merely  provides  another 


method  for  developing  Mutual  Help 
homes  for  eligible  families. 

Regulatory  Agenda 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  25. 1988 
(53  FT?  138541,  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 

Impact  on  Small  Entities 

The  undersigned  hereby  certifies 
under  the  Regulatory  Flexibility  Act  |5 
U.S.C  605(bll  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  Indian 
housing  authorities.  The  rule  simply 
offers  another  option  to  the  methods 
available  to  IH.As  to  develop  Mutual 
Help  housing,  allowing  flexibility  to 
design  and  propose  a  self-help  plan  for 
cooperative  development  by  a  few 
families  under  the  supervision  and 
technical  assistance  of  a  competent 
construction  supervisor- 
List  of  Subjects  ui  24  CFR  Part  90S 

Grant  Programs — housing  and 
community  development.  Grant 
programs — Indiana.  Indians.  Low  and 
moderate  income  housing.  Public 
housing.  Homeownership. 

Accordingly,  the  Department  amends 
24  CFR  Part  9<M  as  follows: 

PART  905— INDIAN  HOUSING 

1,  The  authority  citation  for  Part  90S  is 
revised  to  read  as  follows: 

Authority:  Sees.  201.  202.  203,  205. 
United  States  Housing  Act  of  1937,  as 
added  by  the  Indian  Housing  Act  of  1988 
(Pub.  L  100-358.  42  U.S.C.  1437aa. 
1437bb.  1437CC,  1437ee);  sees.  3,  4,  5,  6,  9, 
11, 12,  16,  United  Stales  Housing  Act  of 
1937  (42  use.  1437a.  1437b.  1437c 
1437d.  1437g,  14371,  1437),  1437n);  sec. 
7(b|,  Indian  Self-Determination  and 
Education  Assistance  Act  |25  U.S.C. 
450e(b)):  sec.  7(dl,  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3535(d)). 

2.  A  new  Subpart  E  is  added,  to  read 
as  follows; 

SUBPART  E— SELF-HELP  HOUSING 
PROGRAM 


Sec 
905.501 
DOS  fiOS 
905.510 
905  515 
905.520 

ao5  5,;5 


Purpose  and  apphcabtUty. 

Basic  policies. 

S<!lf.Help  agreement- 

Applicafion. 

HUD  review  of  application. 

Development  program. 
905  530    HUD  review  of  development 

program. 
905  515     HUD  monitoring 
905.540    Default  and  lenninatton. 


Subpart  E— Sell-Help  Houeing 
Program 

;  90S.S01    Purpose  and  applicability. 

(a)  The  purpose  of  the  SelfHelp 
program  is  to  provide  an  alternate 
method  of  developing  dweUing  units 
under  the  Mutual  Help  Homeownership 
Opportunity  program  that  will  be  less 
costly  than  other  methods  of 
development,  will  engender  community 
pride  and  cooperation,  and  will  provide 
training  in  construction  skills  that  will 
have  lasting  value  to  participants.  This 
method  of  development  permits  small 
groups  of  families  (six  to  ten),  with 
technical  assistance  and  supervision 
and  materials  provided  by  the  Indian 
housing  aulhonly.  to  build  a  substantial 
portion  of  the  homes  for  all  the  families 
in  the  group,  to  be  augmented  by  skilled 
labor  obtained  under  contract.  'The 
participants  are  individuals  and/or 
families  who  qualify  under  S  905  406  for 
participation  in  the  Mutual  Help 
Homeownership  Opportunity  program 
who  have  the  ability  to  furnish  their 
share  of  the  required  labor  and  who 
agree  to  participate  in  the  cooperative 
effort  to  build  homes  for  all  members  of 
the  group. 

(b)  Any  IHA  eligible  for  development 
funds  may  submit  an  application  for  a 
Self-Help  Mutual  Help  Homeownership 
Opportunity  project  With  the  exception 
of  §5  905  403  and  905.410-905.413,  the 
Self-Help  program  is  to  be  operated  in 
accordance  with  Subparts  B  and  D, 
using  the  procedures  specified  In  those 
Subparts,  us  supplemented  by  the 
additional  requirements  of  this  subpart, 

}  905.S05    Basic  policies. 

(a)  Grvups  of  families.  The  projecl  is 
to  be  organized  so  that  a  smaU  number 
of  families  (i.e.,  six  to  ten)  will  build  a 
substantial  portion  of  their  homes  and 
will  contract  for  olher  skilled  labor  and 
supplies.  Once  an  IHA  has  experience 
with  this  method  of  development,  it  is 
encouraged  to  have  several  groups  of 
families  participating  in  its  SelfHelp 
program  for  more  cost-effective  use  of 
the  construction  supervisors,  although 
each  family  will  work  only  on  the  homes 
of  its  group.  In  consultation  with  the 
group  of  families,  the  IHA  will  decide 
how  the  families  will  share  labor,  how 
records  will  be  kept  of  time  worked,  and 
how  labor  will  be  exchanged  on  a  basis 
fair  10  all  participating  families. 

|b)  IHA  ro/e— (1)  Capacity.  The  IHA 
must  have  the  capacity  to  provide  for 
the  financial,  legal,  administrative,  and 
technical  responsibilities  of  the  program. 

(i)  The  IHA  IS  required  to  provide 
assurance  that  the  project  will  be 
completed  in  the  form  of  a  letter  of 
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credit  or  its  equivalent  in  an  amount 
equal  to  ten  percent  of  the  estimated 
Total  Development  Cost  Standard. 

(li)  The  IHA  can  manage  the  project 
itself  to  the  extent  it  has  staff  with  the 
necessary  background  and  proven 
ability  lo  perform  responsibly  in  the 
field  of  mutual  self-help  and  in 
construction:  or  it  may  contract  with  an 
organization  that  has  this  type  of 
experience  and  ability  for  a  fee  thai  fits 
within  the  Total  Development  Cost 
Standard. 

(2)  Responsibilities.  In  addition  to  the 
responsibilities  that  an  111^  has  under 
the  Mutual  Help  Homeownership 
Opportunity  program  under  Subpart  D  of 
this  part  (including  counseling 
concerning  homeownership 
responsibiiitiesl.  the  IHA  is  responsible 
fur  the  following  tasks; 

(i)  Selecting  participating  families 
from  its  waiting  list; 

(ii)  Orgunizinj!  and  counseling  the 
families  concerning  their  responsibilities 
under  the  Self-Help  agreement. 

(iii)  r*repanng  the  application  and 
development  program  for  the  project: 
(iv)  Contracting  for  skilled  labor 
(v)  Procuring  materials  and  supphes: 
(vi)  Providing  training  in  construction 
before  and  during  construction  activity, 
supervising  construction  on  a  daily 
basis,  and  providing  any  technical 
assistance  needed  dunng  the 
construction  period; 

(vii)  Inspecting  the  construction 
weekly;  and 

(viii)  Terminating  any  family  found  to 
be  in  default  on  its  obligations,  in 
consultation  with  the  families  in  the 
group,  and  replacing  tliat  family  with 
another  eligible  family. 

(c)  Participating  families.  (1)  Each 
family  must  show  the  desire  to  work 
with  other  families  in  building  their  own 
homes  and  must  have  the  time  to 
contribute  the  labor  necessary  to 
perform  a  substantial  number  of  the 
tasks  required  in  the  construction  of  the 
homes. 

(2)  Each  family  must  sign  a  Self-Help 
agreement  with  the  IHA.  as  described  in 
I  90,5.510,  before  submission  of  the 
IHA's  submission  of  a  development 
program  for  the  project. 

(d)  Construction  tasks.  The  IHA's 
allocation  of  construction  tasks  between 
those  that  can  be  done  by  families  as 
opposed  to  skilled  labor  will  depend  on 
the  skills  and  experience  of  the  families. 
as  well  as  the  training  that  can  be 
provided,  and  any  applicable 
ordinances  about  the  type  of  work  that 
must  be  done  by  certified  persons. 
Examples  of  the  construction  tasks  that 
can  be  allocated  are  the  following: 

(1)  Usually  suitable  for  participating 
families: 


(i)  Wall  framing  and  sheathing; 

In)  Roofing: 

liullnsulation: 

(iv)  Interior  carpentry,  tnm,  doors; 

(v)  Inslallation  of  cabinets  and 
counter  tops; 

(vi)  Interior  painting: 

(vii)  Exterior  painting; 

(viu)  Installation  of  electrical  fixtures; 

(ix)  Installation  of  finish  hardware; 

(x)  Installation  of  gutters  and 
downspouts:  and 

(xi)  Landscaping. 

(2)  Usually  suitable  for  skilled  lobar: 

(i)  Excavation,  grading,  and  paving; 

(U)  Installation  of  footing,  foundation. 
columns: 

(iii)  Pouring  floor  slab  or  framing; 

(iv)  Installation  of  subflooring: 

(v)  Roof  and  ceiling  framing, 
sheathing; 

(vi)  Installation  of  siding,  exterior 
trim,  porches: 

(vii)  Installation  of  windows  and 
exterior  doors; 

(viii)  Roughing  in  plumbing; 

(ix)  Sewage  disposal: 

(x)  Installation  of  ejectrical  system; 

(xi)  Dry  wall  or  plaster  work; 

(xii)  Basement  or  porch  floor,  steps; 

(xiii)  Installation  of  healing  system; 

(xiv)  Flooring;  and 

(xv)  Completion  of  plumbing 
(fixtures). 

(e)  Contractual  frcmamrk.  A  Self- 
Help Mutual  Help  Homeownership 
Opportunity  project  involves  three  basic 
contracts  in  a  form  approved  by  HUD;  a 
Self-Help  agreement  executed  by  the 
participating  families  and  the  IHA 
before  const.'-uclion  begins,  an  ACC  for  a 
Mutual  Help  project  (in  two  phases) 
executed  by  HUD  and  the  IHA  after 
approval  of  the  SH  project  application 
and  after  HUD  approval  of  the 
development  program,  and  a  Mutual 
Help  and  Occupancy  agreement 
executed  by  the  participating  families 
and  the  IHA  after  construction 
completion.  In  addition,  there  may  be 
organizational  documents  for  the 
organization  created  by  the  participating 
families. 

(f)  Funding.  The  funding  for  technical 
training  and  supervision  of  participating 
families  will  be  provided  through 
development  funds,  and  the  cost  will  be 
included  in  the  Total  Development  Cost 
of  the  project.  The  cost  of  construction 
supervision  and  technical  assistance 
shall  generally  be  no  more  than  15 
percent,  but  may  not  exceed  20  percent 
of  the  TDC  of  these  selfhelp  homes. 

(g)  Applicability  pf  Indian  pre'rrence. 
in  the  selection  of  contractors  to 
perform  construction  supervision, 
skilled  labor  or  other  work  under  this 
program,  the  provisions  concerning 
preference  for  Indians  apply  (§5  905.106 


and  905.204).  In  the  selection  of 
participating  families,  the  provisions  of 
i  905.406(a)  apply. 

(h)  Building  code.  The  building  code 
adopted  by  the  IHA  in  accordance  with 
§  905,212  will  apply  lo  the  homes 
constructed  under  this  program. 

i  90S.510    Sen-Help  agreement. 

la)  Timing.  The  obligations  under  the 
SelfHelp  agreement  executed  by  the 
IHA  and  the  families  m  a  group  selected 
by  the  IHA  to  participate  in  a  Self-Help 
program,  will  be  contingent  upon 
approval  of  the  development  program  by 
HUD.  Each  family  will  be  obligated  to 
be  available  lo  commence  work  at  a 
time  that  fits  the  IHA's  schedule  for 
completion  of  prior  tasks  by  skilled 
labor  but  generally  within  120  days  of 
approval  of  the  IHA's  Self-Help  project 
development  program  by  HUD  and  to 
complete  the  work  within  a  period  not  to 
exceed  two  years. 

(b)  Prernnstniction  period.  The  Self- 
Help agreement  will  provide  that,  before 
construction  begins,  the  participating 
famibes  will  be  required  to  organize 
themselves,  with  the  assistance  of  the 
[HA.  and  to  participate  m  construction 
skills  training 

|c)  Labor  contribution.  (1)  The  Self 
Help  agreement  will  specify  the 
construction  tasks  to  be  performed  by 
the  participating  famibes  as  their  labor 
contribution  and  the  construction  tasks 
to  be  performed  under  contract  by 
.skilled  laborers.  The  number  of  tasks  to 
be  performed  by  the  participating 
families  must  constitute  the  vast 
majority  of  the  tasks.  Generally,  the 
construction  will  be  done  in  stages,  with 
each  stage  of  construction  finished  with 
respect  to  all  the  homes  in  the  project 
before  moving  to  the  next  stage. 

(2)  The  labor  performed  is  not  subject 
to  the  labor  standai-ds  specified  in 
section  12  of  the  United  Stales  Housing 
Act  of  1937.  42  use.  1437). 

(3)  The  Self-Help  agreement  will 
specify  the  circumstances  under  which  it 
may  be  terminated. 

(d)  Insurance  requirements.  The 
families  are  working  for  themselves,  and 
not  the  IHA.  during  the  performance  of 
their  labor  contribution.  The  Self-Help 
agreement  will  provide  that  the  families 
waive  any  liability  claim  against  the 
IHA  for  any  injury  that  might  occur 
during  the  development  of  the  project.  It 
Is  in  the  best  interests  of  participating 
families  to  have  their  own  insurance 
coverage  to  cover  the  possibility  of 
injury.  If  the  IHA  is  able  lo  obtain 
insurance  coverage  at  reasonable  cost 
on  behalf  of  the  families,  at  their 
request,  to  cover  this  risk,  it  Is 
encouraged  to  do  so. 
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(e)  Standard  provisions.  The  Self-Help 
agreement  will  include  provisions 
prohibiting  kickbacks  and  conflict  of 
interest. 

(f)  Completion.  The  Self-Help 
agreement  will  provide  that  upon 
successful  completion  of  the  family's 
obligations  under  it.  the  family  and  the 
IHA  will  execute  a  Mutual  Help  and 
Occupancy  agreement  in  accordance 
with  Subpart  D  of  this  part. 

§905.515    AppHcaMon. 

In  addition  to  complying  with  the 
requirements  of  §  905. 404,  the  IHA  s 
application  for  approval  of  a  Self-Hf'ip 
project  must  contain  the  following: 

(a)  Seed  for  Self-He!p  housing. 
Evidence  of  the  need  for  Self-Help 
housing,  including: 

(1 )  The  names,  addresses,  number  of 
persons  in  the  household,  and  annual 
incomes  of  the  families  selected  to 
participate. 

(2)  The  Self-Help  agreement. 

(3)  Certification  by  the  IHA  that  the 
participating  families  are  believed  to 
have  the  time  and  abihty  to  fulfill  their 
obligations  under  the  Self-Help 
agreement. 

(4)  In  addition,  such  information  as 
the  mcomes  and  sizes  of  other 
interested  families  who  appear  to  be 
ei:gible  should  be  submitted. 

(b)  Abihty  of  IHA  to  administer.  (1) 
Evidence  of  the  ItiA's  ability  to 
administer  a  Selp-Help  program  should 
identify  the  staff  members  who  will 
supervise  construction  and  provide 
technical  assistance,  and  describe  their 
experience.  If  the  IHA  plans  to  contract 
with  an  outside  entity,  it  must  follow  the 
requirements  of  %  905.204  with  respect  to 
Indian  preference.  Regardless  of  the 
identity  of  the  firm  selected  to  perform 
this  function  (whether  it  is  a  Farmers 
Home  Administration  technical 
assistance  firm  or  another  source),  the 
IHA  should  identify  the  firm  and  briefly 
describe  its  expenenr.e. 

(2)  Evidence  of  capacity,  as  described 
m  §  905.505. 

(c)  Sites  and  plans.  The  sites  {unless 
waived  by  the  HUD  Field  Office),  which 
must  be  either  contiguous  or  in  very 
close  proximity,  and  pre-approved  plans 
and  specifications,  with  only  minor 
modifications. 

(d)  Authorizing  resolution.  A  certified 
copy  of  the  resolution  adopted  by  the 
IHA's  Board  of  Commissioners 
authorizing  the  appropriate  officers  to 
submit  this  application  to  HUD  for 
participation  in  the  Self  Help  program. 

§  905.520     HUO  revi«w  of  application. 

la)  Completeness.  HUD  will  review 
each  application  for  a  SelfHelp  Mutual 


Help  project  in  accordance  with 
1 5  905  206  and  905.207.  it  also  will 
determine  whether  the  application  is 
complete,  m  accordance  with  §905,515, 
If  the  application  does  not  satisfy  ail  the 
requirements  of  §  905. 515,  it  will  be 
returned  to  the  IHA  with  suggestions  fur 
correcting  the  deficiencies 

(h)  Program  reservation.  Whnn  .in 
application  is  complete,  there  is 
sufficient  funding  available,  and  the 
requirements  of  §  §  905.206  and  905-207 
have  been  satisfied,  Hl!D  will  issue  a 
program  reservation,  in  accordance  with 
5  905  206,  and  execute  an  ACC  for 
planning,  in  accordance  with  §905209. 
Approval  of  the  development  program 
will  proceed  in  accordance  with 
§  905,525. 

§905.525    Devetopment  program. 

In  addition  to  compUmg  with  the 
requirements  of  §  905.208  and  of 
§  905  404(j).  the  IHA's  development 
program,  submitted  to  HLfD,  must 
include  the  following: 

(a)  lH.-\  CLKirdwation  plan.  The  pl.in 
for  organizing  and  implementing  the 
development,  including  elements 
comparable  to  those  covered  in  the 
standard  Mutual  Help  construction 
contract,  and  the  method  of  coordinating 
work  of  participating  faniihes  and 
skilled  contractors. 

(b)  Difference  in  cost.  A  description  of 
how  the  development  cost  differs  from 
the  cost  for  a  project  constructed  under 

a  construction  contract.  Tliis  difference 
should  reflect  the  labor  contribution. 
after  considering  the  construction 
supervision  cost. 

(c)  Special  provisions  for  acquisition 
with  rehabilitation  projects.  A 
descnption  of  the  repair  or 
rehabilitation  work  needed  on  each 
home  to  be  accjuired  The  work  needed 
on  all  the  homes  should  be  reasonably 
comparable  in  the  amount  of  labor 
exchange  that  is  required.  The  estimated 
number  of  hours  of  labor  and  a 
description  of  the  work  to  be  done  must 
be  provided. 

(d)  Certification  of  participation. 
Certification  by  the  IHA  that  the 
participating  families  have  signed  the 
Self-Help  agreement  and  remain  able  to 
fulfill  their  obligations  under  the  Self- 
Help  agreement. 

(e)  Changes  since  application  stage. 
Statement  of  any  changes  in  the  data 
submitted  in  the  application. 

§  905.530     HUO  review  of  development 
program. 

HUD  will  review  the  development 
program  liubmitted  by  an  IHA  in 
accordance  with  Subpart  B  of  this  part. 
paying  particular  attention  to  the 


additional  components  required  under 
§905,525.  An  ACC  for  construction  and 
operation  of  a  project  will  be  executed 
after  HUD  has  approved  the 
development  program  for  the  project. 

§905.535    HUD  monitoring. 

HUD  will  contact  the  IHA  on  a  regular 
basis  to  determine  whether  any 
prriblems  are  developing  that  re(juire 
additional  technical  assistance  or 
consideration  of  the  existence  of  default 
by  a  family  or  failure  of  the  project. 

§  905.540     Default  and  termination. 

(a)  Participating  family  default.  (1) 
Termination.  If  the  IHA  determines  that 
a  participating  family  is  failing  to 
provide  its  labor  contribution,  as 
required  in  accordance  with  its  Self-        .* 
Help  agreement,  it  should  counsel  the 
family  about  its  ohhgations  and 
encourage  fulfillment  of  its 
responsibilities  If  the  failure  of  the 
family  is  jeopardizing  the  progress  of  the 
project,  the  IHA  should  declare  the 
family  in  default  and  terminate  its 
participation  in  the  project  (See  Part  966 
for  applicable  grievance  procedure.) 

(2)  Completion  of  unit.  Upon 
termination  of  the  participation  of  one 
family,  the  IHA  should  move 
expeditiously  to  select  an  alternate 
family  to  take  over  the  responsibilities 
of  the  terminated  family  If  another 
qualified  family  cannot  be  found  to 
assume  the  responsibilities  of  the 
terminated  family,  the  unit  may  be 
converted  to  some  other  development 
option  (e.g..  force  account,  conventional 
bid.  etc.)  under  the  Mututal  Help 
Homeownership  Opportunity  program. 
Of  course,  the  IH.^  must  notify  HUD  of 
such  difficulties  m  connection  with 
HUD"s  monitoring  responsibilities. 

(b)  Group  default  If  the  IHA 
determines  that  an  entire  group  is 
unable  to  continue  its  work  to 
completion  of  construction,  the  IHA 
should  first  counsel  the  group  about  its 
obligations  and  encourage  fulfillment  of 
its  responsibilities.  If  counseling  is 
unsuccessful  in  bringing  about 
satisfactory  progress  toward 
completion,  the  IH.^  should  declare  the 
families  in  default  and  convert  the 
project  to  a  regular  Mutual  Help 
Homeownership  Opportunity  project. 
The  IHA's  plan  for  completing  the 
project  must  be  submitted  to  HUD  for 
approval. 

Dated:  September  15, 1988. 
lames  E.  Baugli, 

Genera/  Deputy.  Assistant  Secretary  for 
Public  and  Indian  Housing. 
jFR  Dt)t.  88-21970  Filed  9-23-88;  8-45  am| 
eilXIMO  CODE  «3 10-33-41 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 
31  CFR  Part  321 

I  Department  of  the  Treasury  CIrcutar  No. 
750.  Fourtti  Revision  I 

Payments  by  Banks  and  Other 
Financial  Institutions  of  Untted  States 
Savings  Borate  and  Untted  States 
Savings  Notes;  Freedom  Shares 

AOENCV:  Bureau  of  the  Public  Debt. 
Fiscal  Service.  Treasury- 
AcnoN:  Final  rule. 

SUHHARY:  Department  of  the  Treasury 
Circular  No.  750.  as  revised  (31  CFR  Part 
321).  contains  the  regulations  governing 
financial  institutions  qualified  to  redeem 
United  States  Savings  Bonds  and  Umted 
States  Savings  Notes  (Freedom  Shares]. 
The  Fourth  Revision  of  the  Circular 
provides  authority  for  financial 
institutions  to  transmit  and  receive 
settlement  for  redeemed  secunties 
through,  a  new  procedure,  the  EZ 
CLEAR  system  m  the  same  manner  as 
commercial  checks,  as  well  as  to  redeem 
securities  upon  the  request  of  a 
surx'ivmg  beneficiary.  The  revisions  are 
necessary  to  permit  paying  agents 
greater  flexibility  m  the  redemption  and 
processing  of  savings  bonds  and  notes. 
CFFEcnvE  DATE:  October  1, 1988. 
fom  FUNTHCii  Mrnianow  cosfrAcn 
Dean  A.  Adams.  Assistant  Chi^ 
Counsel.  Bureau  of  the  Public  Debt. 
Savings  Bond  Operations  Office, 
Parkersburg.  WV.  26106-1328.  (304)  420- 
6505. 
SUPPLEMENT  AAV  IMFOItMATIOM:  The 

Third  Revision  of  this  Circular 
implemented  changes  brought  about  by 
the  introduction  of  Series  EE  and  HH 
savings  bonds  in  |anuary  1980.  by 
extending  the  payment  authority  of 
paying  agents  to  include  eligible  Series 
EE  bonds,  as  well  as  Series  A-E  bonds 
and  saving  notes.  Additionally,  paying 
agents  were  authorized  to  redeem 
eligible  securities  in  exchange  for  Series 
HH  bonds. 

The  Fourth  Revision  adds  new 
provisions  that  will  enable  paying 
agents  to  transmit  and  receive 
settlement  for  redeemed  seciuities 
through  a  new  procedure,  named  the  EZ 
CLEAR  System,  under  which  paid  bonds 
and  notes  will  be  processed  in  the  same 
manner  as  checka.  Where  it  is  used,  the 
securities  will  be  sent  by  agents  to  the 
Check  Department  of  the  Federal 
Reserve  Bank,  Branch,  or  Regional 
Check  Processing  Center,  for  their  own 
account,  or  through  designated 
correspondent  institutions. 


Service  fees  for  redeemed  sccuritit^.'i 
presented  through  EZ  CLEAR.  In 
separately  sorted  cash  letters,  will  be 
paid  monthly  by  the  Automated 
Clearing  House  method  (ACK)  lo  the 
institution  presenting  the  securities  to  a 
Federal  Reserve  Bank,  Agents  may  also 
continue  to  submit  redeemed  securities 
to  the  Fiscal  Agency  Depfirtraent  of  a 
Federal  Reserve  Bank  and  receive 
service  fees  quarterly  by  check  or  ACH. 

The  EZ  CLEAR  System  has  been  the 
subject  of  an  extended  pilot  program, 
the  success  of  which  has  resijled  in  its 
adoption  nationwide.  The  pilot  program 
has  been  continuing,  and  the  Fourth 
Revision,  upon  adoption,  will 
immediately  apply  to  that  program,  as 
well  as  to  paying  agents  that  will 
thereafter  utilize  the  system. 

The  Fourth  Revision,  in  addition. 
authonzea  paying  agents  to  redeem 
eligible  savings  bonds  and  notes  for 
cash  or  in  exchange  for  Senes  HH  bonds 
at  the  request  of  a  surviving  beneficiary, 
upon  submission  of  the  owner'a  death 
certificate.  The  Fourth  Revision  also 
includes  the  requirement  that  paymg 
amenta  report  interest  paid  as  part  of  the 
redemption  value  of  secunties.  which 
was  enacted  by  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1962  and  the 
Interest  and  Dividend  Tax  Compliance 
Act  of  1963.  Further,  the  revision  will 
now  specify  the  collection  of  amounts 
owed  Treasury  by  paying  agents, 
resuiting  from  erroneous  pd^Tnents,  will 
be  made  hi  accordance  with  the  Federal 
Claims  Collection  Standards  (4  CFR 
Parts  101-106). 

All  paying  agents  currently  qualified 
are  automatically  requalified  to  redeem 
securities  in  accordance  with  the 
provisions  of  the  Fourth  Revision. 

Apart  from  the  changes  already 
mentiooed.  the  Fourth  Revision  of 
Circular  No.  750  does  not  differ 
BubataotiaUy  fiiim  the  Third  Revision. 
Where  appropriate,  there  has  been 
rewording  for  clanty  and  consistency. 
Differences  between  the  two  revisions 
are  discussed  below 

Subpart  A — Ger>eral  Information 

The  definitions  in  {  321.1  have  been 
expanded. 

Subpart  B — Procedures  for 
Qualification 

Section  321.2  has  been  modified  to 
stipulate  that  a  paying  agent  that  desires 
lo  transmit  and  receive  seltlement  for 
redeemed  secunties  through  EZ  CLEAR 
must  either  MICR  encode  data  on  the 
securities  and  receive  fee  payments  by 
ACH.  or  it  must  arrange  to  obtain  these 
services  from  another  financial 
institution. 


Subpart  C— Scope  of  Authority 

Sections  321.7  and  321.8  have  been 
modified  lo  authonze  an  agent  lo 
redeem  secunties,  for  cash  or  in 
exchange  for  Series  HH  bonds,  at  the 
request  of  a  surviving  beneficiary  upon 
presentation  of  the  owner's  death 
certificate.  Provisions  concerning  the 
requirement  lo  report,  for  Federal 
income  tax  purposes,  interest  included 
in  the  redemption  value  of  secunties 
redeemed  for  cash  and  on  redemption- 
exchange  have  also  been  included  in 
%i  321.7  and  321.8.  The  limitation 
excluding  payments  to  beneficiaries  has 
been  removed  from  Section  321.9. 
Information  about  annotating  evidence 
presented  by  beneficianes  has  been 
added  to  5  321  11  Section  32111  has 
also  been  amended  to  stipulate  that 
although  an  agent  is  not  required  to 
cvimplete  the  certification  to  the  requests 
for  payment  on  secunties  it  redeems,  it 
will,  nevertheless,  be  deemed  to  certify 
that  the  transaction  was  conducted,  in 
accordance  with  the  provisions  of 
Circular  No.  750.  by  transmitting  the 
secunties  for  settlement  to  a  Federal 
Reserve  Bank. 

Subpart  D — Payment  and  Transmittal 
of  Securities 

Section  321  14  has  been  modified  to 
accommodate  the  EZ  CLEAR  system  for 
transmittal  and  settlement  of  redeemed 
securities. 

Subpart  E— Losses  Resulting  from 
Erroneous  Payn>ents 

Section  321. 17  has  been  modified  to 
accommodate  changes  in  the  procedures 
for  investigating  erroneous  payments. 
Section  321  18  has  been  modified  to 
refiect  that  reimbursement  from  a 
paying  agent  for  a  loss  resulting  from  an 
erroneous  payment  will  be  sought  in 
accordance  with  the  Federal  Claims 
Collection  Standards  {4  CFR  Parts  101- 
1051. 

Subpart  F— Forwarding  Items 

No  substantive  changes  have  been 
made. 

Subpart  6— Miscellaneous  Provisions 

Section  321.23  has  been  modified  to 
reflect  the  fact  that  fees  for  redeemed 
secunties  transmitted  via  EZ  CLEAR,  in 
separately  sorted  cash  letters,  will  be 
paid  via  ACH.  No  fees  will  be  paid  for 
redeemed  securities  submitted  via  EZ 
CLEAR  in  mixed  cash  letters.  Section 
321.24  has  been  revised  to  reflect  current 
handling  of  claims  on  account  of  lost 
redeemed  securities. 
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Appendix 

The  Appendix  has  been  modified  to 
accommodate  payments  to  surviving 
beneficiaries,  tax  reporting 
requirements,  and  guidelines  for  the 
transmittal  of  redeemed  securities  via 
KZ  C1.EAR  and  to  streamline  the 
existing  provisions  by  eliminating 
unnecessary  instructions. 

Procedural  Requirements 

This  rule  is  not  considered  a  "major 
rule"  for  purposes  of  Executive  Order 
12291-  A  regulatory  impact  analysis, 
therefore,  is  not  required. 

The  notice  and  comment  provisions  of 
the  Administrative  Procedure  Act  are 
inapplicable,  pursuant  to  5  U.S.C, 
553(a)(2).  As  no  notice  of  proposed 
rulemaking  is  required,  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601.  et  seg.)  do  not  apply. 

Because  this  regulation  is  being 
issued,  without  prior  notice  and  public 
comment,  the  collections  of  information 
contained  in  this  regulation  have  been 
reviewed  and.  pending  receipt  and 
evaluation  of  public  comments. 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control  number 
1535-0087. 

Comments  concerning  the  collections 
of  information  and  the  accuracy  of 
estimated  average  annual  burden,  and 
suggestions  for  reducing  burden  should 
be  directed  to  the  OfTice  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington. 
DC  20503.  attention:  Desk  Officer  for 
Bureau  of  the  Public  Debt,  with  copies  to 
Rita  DeNagy.  Management  Analyst. 
Bureau  of  the  Public  Debt.  Washington, 
DC  2023&-0001. 

The  collections  of  information  in  this 
regulation  are  in  31  CFR  321.7(c)  and 
321.11(b).  and  in  the  appendix,  items 
7(b),  14(a).  17(a).  18. 19.  and  23(e).  This 
information  is  required  by  the  Bureau  of 
the  Public  Debt  pursuant  lo  regulations 
promulgated  under  the  authonty  of  31 
U.S.C  3105  and  3126.  These  regulations 
govern  the  manner  m  which  qualified 
banks  and  financial  institutions  may 
redeem  eligible  savings  bonds  and 
savings  notes,  and  transmit  and  receive 
settlement  for  redeemed  securities 
through  EZ  CLE.-\R,  under  which  paid 
securities  will  be  processed  through  the 
Federal  Reserve  Bank  Check  Collection 
System,  or  through  the  Fiscal  Agency 
Department  of  a  Federal  Reserve  Bank. 
This  information  wtII  be  used  lo  ensure 
regulatory  compliance  and  for  audit 
purposes.  The  likely  respondents  and 
recordkeepers  are  business  or  other  for- 
profit  institutions  and  non-profit 
institutions. 


Estimated  total  annual  reporting  and 
recordkeeping  burden:  74.226  hours. 

Estimated  average  annual  burden 
hours  per  respondent  and  recordk'^eper: 
1.53  hours. 

Estimated  number  of  respondents  and 
recordkeepers:  48.517. 

Estimated  annual  frequency  of 
responses:  1.27fi  per  respondent. 

List  of  Subjects  in  31  CFR  Part  321 

Banks  and  banking.  Federal  Reserve 
System.  Government  Securities. 

Dated:  September  22. 1968. 
Gerald  Murphy. 
Fiscal  Assistant  Secretary- 

In  32  CFR  Chapter  II.  Part  321. 
Department  of  the  Treasury  Circular  No. 
750.  Third  Revision,  dated  July  1. 1980.  is 
hereby  revised  and  reissued  as 
Department  of  the  Treasury  Circular  No. 
750.  Fourth  Revision,  lo  read  as  follows: 

PART  321— PAYMENTS  BY  BANKS 

AND  OTHER  FINANCIAL 
INSTITUTIONS  OF  UNITED  STATES 
SAVINGS  BONDS  AND  UNITED 
STATES  SAVINGS  NOTES  (FREEDOM 
SHARES) 

Subpart  A— General  Information 

Si'-: 

321.0  Purpose. 

321.1  Definitions. 

Subpart  B— Procedures  for  OualKlcatfon 

1321  2    Eligible  orf^ant/jiltons. 

321.3  Procedure  for  qualifying  and  serving 
as  paying  agent. 

321.4  Paying  agents  previously  qualified. 
321  S    Termination  of  quahfination. 

Subpart  C— Scope  of  Authority 

321.6    General. 

321  7    Authorized  cash  payments. 

321.5  Redemplion -exchange  of  Series  E  and 
EE  savings  bonds  and  savings  notes. 

321-9    Specific  limitations  on  pajinent 

authonty. 
321.10    Re£ponsihiltties  of  paying  agents. 

Subpart  O— Payment  and  Transmittal  of 
Securities 

321  n     Payment 

:i2M2    Redemption  value  of  securiiies- 

321 13  Cancellation  of  redeemed  securities. 

321 14  Transmittal  to  and  settlement  by  a 
Fcdprn!  Respite  Bank 

Subpart  E— tosses  Resulting  From 
Erroneous  Payments 

321.15  Liability  for  losses. 

321 .16  Report  of  erroneous  payment. 

321.17  Investigation  of  potential  loss 
321.16    Determination  of  loss. 

321.19  Certification  of  signatures. 

321.20  Applicability  of  provisions. 

321.21  Replacement  and  recovery  of  los-^ies. 

Subpart  F — Fonvardlng  Items 

321.22  Forwarding  secunties  not  payable  by 
an  agent. 


Subpart  G— Miscellaneous  Provisions 

321  2,^     Paying  agent  fees  and  charges 
321-24    Claims  on  account  of  lost  securities. 
321-25    Role  of  Federal  Reserve  Banks. 

321.26  Preser\-aIion  of  rights. 

321.27  Supplements,  amendments,  or 
revisions 

Appendix  to  Department  of  ttie  Treasury 
Circular  No.  750.  Fourth  Revision 

Authority  31  L  S  C   31(^5.  :il2h 

Subpart  A — General  information 
§321.0    Purpose. 

These  regulations  govern  the  manner 
in  which  financial  institutions  may 
qualify  and  act  as  paying  agents  for  the 
redemption  of: 

(a)  United  States  Savings  Bonds  of 
Series  A.  B.  C,  D.  E,  and  EE.  and  United 
States  Savings  Notes  (Freedom  Shares), 
presented  for  cash  payment,  and  (b) 
eligible  Series  E  and  EE  savings  bonds 
and  savings  notes  presented  for 
redemption  in  exchange  for  Senes  H\\ 
savings  bonds  under  the  provisions  of 
Department  of  the  Treasury  Circular. 
Public  Debt  Series  No.  2-60  (31  CFR  Part 
352). 

§  321.1     Definitions. 

(a)  "ACH  payment"  or  "ACH"  means 
an  Automated  Clearing  House  method 
of  transferring  funds  under  the 
provisions  of  31  CFR  Part  210. 

(b)  "Beneficiary"  means  an  individual 
whose  name  is  inscribed  on  a  security 
as  the  person  to  whom  it  is  payable  tn 
his  or  her  right  upon  the  prior  death  of 
the  other  individual  designated  thereon 
as  owner,  shown  commonly  in  the  form: 
"A  P.O.D.  [payable  on  death  to)  B." 

(c)  "Cash  payment"  means  payment  in 
currency,  by  check  or  by  credit  to  a 
checking,  savings  or  share  account. 

(d)  "EZ  CLEAR"  refers  to  the  system 
by  which  financial  institutions  present 
redeemed  securities  to  a  Federal 
Reserve  Bank  through  the  commercial 
check  collection  system  in  the  same 
manner  as  other  cash  items. 

(e)  "Federal  Reser\'e  Bank"  or  "Bank" 
refers  to  the  Federal  Reserve  Bank  of  tht- 
District  (1)  in  which  the  paying  agent  or 
applicant-organization  is  located,  or  (2) 
to  which  the  agent  is  instructed  to 
transmit  redeemed  securities  and 
securities  forwarded  for  payment,  and 
includes  parent  Banks.  Branches,  and 
Regional  Check  Processing  Centers,  as 
appropriate. 

(0  "Fiscal  agency  system"  refers  lo 
the  system  by  which  paying  agents 
transmit  redeemed  securities  to  the 
Fiscal  Agency  Department  of  the 
Federal  Reserve  Bank  and  receive 
settlement  thereof. 
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ial  "Mixed  cash  ietter"  refer*  lo  a 

handle  cuntamn^  noosfgregated 
rddeemed  securities,  c^^  items,  and 
o;her  items  submitted  to  a  Federal 
Reserve  Bank  via  the  comnieraa!  check 
collection  system. 

■  h]  "Payina  agenttsr  or  "af^enttsl" 
means:  [IJ  a  financial  institution  that  ks 
qualified  under  the  provisions  of  this 
Part  as  originally  issued,  or  any 
subsequent  re\ision.  to  make  pdvment 
of  securities,  and  includes  branches 
located  withm  the  United  States,  its 
territories  and  possessions,  and  the 
Commonwealth  of  Puerto  Rico;  and  [2) 
any  banking  facilities  of  such 
institutions  establiihed  at  military 
installaliLins  overseas,  provided  the 
offering  of  such  redemption  services  has 
beer  authorized  by  the  Department  of 
uhe  Treasury. 

fi)  "Presenter"  means  the  individual 
requesting  the  redemption  or 
redemption-exchange  of  securities. 

[jj  "Presenting  instiiution"  means  the 
organization  from  which  thp  Federal 
Reserve  Bank  receives  redeemed 
securities  to  be  processed  via  EZ 
CLEAR  If  a  paying  agent  submits 
separately  sorted  or  m:\ed  cash  letters 
directly  to  the  Bank  using  lis  own  ABA 
code.  It  is  the  Presenting  institution.  If  a 
correspondent  financial  institution 
submits  cash  letters  on  behalf  of  another 
institution  using  the  correspondent's 
ABA  code,  the  correspondent  is  the 
presenting  instititution. 

(k)  "Redemption"  and  "payment"  are 
ui>e<i  interchangeably  for  payment  of  a 
seojnty  in  arcordance  with  the  terms  of 
I's  offering  and  ^ovemins  re?ruIations. 
inf.iu<iing  redemption-exhamje. 

I  1  'Redpmption-e\chan>(e"  means  the 
authonzed  redemption  of  eligible 
secuntjea  for  the  purpose  of  applymg  the 
pr-j  eeds  m  payment  for  other  securities 
.jM'ereti  in  ochange  by  the  Treasury. 

(mi  "Registrant    means  a  person 
whose  name  is  mscnhed  on  a  security 
as  owner,  coowner.  or  beneficiary. 

inj  Security'"  or  "'securiiiea"  means  a 
L'nited  States  Savings  Bond  of  Series  A. 
B.  C.  D.  E,  or  EE  and/or  a  United  Stales 
Savings  Note  fFreedom  Share). 

[o]  "Separately  sorted  cash  letter" 
refers  to  a  bundle  of  redeemed  securities 
thai  have  been  segregated  from  all  other 
items  prior  to  transmittal  to  a  Federal 
ResHve  Bank  via  E2  CLE.AR, 

Subpart  B — Procedures  tor 

Q  ua  tvftcstfoii 

§  32 1.2    Eitflible  oroanlzaUons. 

!.^1  Organizations  eUgibie  to  apply  far 
qucthficatioa  and  to  serve  as  paying 
ai^ents  are  commercial  banks,  trust 
companies,  savings  banks,  savings  and 
loan  associations,  buiiding  and  loan 


assodalions  (incJudinK  cooperative 
banksj.  credit  unions,  cash  depositnnes, 
industnal  banks,  or  similar  financial 
institutions  which- 

(1)  Are  incorporated  under  Federal 
law  or  the  laws  of  a  Slate,  territory  or 
possession  of  the  Umted  Stales,  the 
District  of  Columbia,  or  the 
Commoawealth  of  Puerlo  Rico;  (2)  in  the 
usual  course  of  business  accept,  subject 
to  withdrawal,  funds  for  de^posit  or  the 
purchase  of  shares.  (J)  are  under  the 
supervision  of  the  banking  department 
or  equivalent  authority  of  the 
jurisdiction  in  which  they  are 
incorporated;  and  (4]  maintain  regular 
offices  for  the  transaction  of  business. 

(b)  An  organization  that  desires  to 
transmit  and  ubiam  settlenieni  for 
securities  via  EZ  CU-AR  must  either 
MICR-encode  dala  on  securities 
acc:epted  for  payment  and  receive 
pdyment  of  fees  by  ACH  or  must 
arrange  to  obtain  these  services  from 
anottier  financial  institution. 

$  321 J    Procedure  for  quatitytnq  and 
serving  as  paying  agent. 

(a)  Execution  of  application- 
agreement.  An  eligible  organization 
wishing  to  act  as  a  paying  agent  shall 
obtain  from,  execute  and  file  with,  a 
Federal  Reserve  Bank  an  application- 
agreement  form.  The  terms  of  each 
application-agreement  shall  include  the 
provisions  prescribed  by  section  202  of 
Executive  Order  11248,  entitled  "Equal 
Employment  Opportunity"  [3  CFR 
Subchapter  B,  42  U  S.C.  2000e  note).  For 
the  purpose  uf  these  regulations,  eligible 
institutions  in  Puerto  Rico  and  the  Virgin 
Islands  shall  make  application  to  the 
Federal  Reserve  Bank  of  New  York,  and 
eligible  institutions  in  Guam  shall  make 
application  to  the  Federal  Rewrvf  FVmk 
of  San  Francisco. 

[h)  Qjialtficotion.  Each  Federal 
Rt'ser^'e  Bank,  as  fiscal  agent  of  the 
United  States,  is  authorized  to  qualify 
any  eligible  organization,  located  in  Ks 
district  which  possesses  adequate 
authority  under  its  charter  to  ad  as 
paying  agenL  Upon  approval  of  an 
appiication-agreement,  the  Bank  will 
issue  a  certificate  nf  qualification  to  the 
organization.  Such  a  certificate 
automatically  qualifies  the  branches  of 
the  organization  to  redeem  securities  as 
provided  in  this  Part. 

(c)  Announcement  of  authority  Upon 
receipt  of  a  certificate  of  qualification 
from  a  Federal  Reserve  Bank  a  financial 
institution  may  anm»unre  or  advertise 
its  authority  to  redeem  eligible  secunties 
for  cash  and  to  process  exchanges  for 
Series  HH  bonds. 

(d)  /Inverse  action.  An  organization 
will  be  notified  by  the  Federal  Resene 
Bank  in  writing  If  its  application- 


agreement  to  act  as  paying  agent  is  not 
approved, 

§321.4    Paying  a9«ilspr«vkMa»yqu«fl«d. 

Institutions  qualified  as  paying  agents 
under  previous  revisions  of  this  Pari  are 
authorized  to  continue  to  act  in  that 
capacity  without  requalification  By  «n 
acting,  they  shall  be  subject  lo  the  terms 
and  conditions  of  their  previnusly 
executed  application-agreements  and 
ihe-se  regulations  m  the  same  manner 
and  to  the  same  extent  as  though  they 
had  requalified  hereunder. 

§321.5    Terminatton  ol  quaimcaUon. 

(a)  By  thp  Treasury.  The  Secretary  of 
the  Treasury,  or  a  designee,  may 
authorize  a  Federal  Reserve  Bank  lo 
terminate  the  qualification  of  any  paying 
agent  at  any  time,  following  pnor 
written  notice  of  such  action  to  the 
agent. 

{h]  At  rtf^uesl  of  paying  agent.  A 
Federal  Reserve  Bank  will  terminate  the 
qualification  of  a  paying  agent  upon  its 
wriden  request,  provided  the  ag*?nt 
renders  a  final  accounting  for  ait 
redeemed  securities  and  la  found  to 
have  fully  complied  with  ttie  terms  of  its 
agreement  and  (he  applicable 
regulations  and  instructions. 

(cj  Reservation.  Termination  of  the 
qualification  as  paying  agent  of  any 
institution  shall  not  prejudice  the  right 
of  the  Treasury  to  recover  the  amounts 
of  any  erroneous  pa>Tjienl(«|  made  by 
the  institution. 

Subpart  C— Scope  of  Authority 

9  321.fi    GenaraL 

Seruntie.8  are  issued  only  in  registered 

form,  are  not  transferable,  may  not  be 
hypothecated  or  used  as  coUatera!  for  a 
loan.  and.  except  as  otherwise 
specifically  provided  in  the  governing 
regulations  and  this  Part,  are  payable  ti^ 
the  owner  or  coowner  named  on  the 
security  The  regulations  governing 
Series  EE  and  HH  bonds  are  ctmtained 
in  Department  of  the  Treasury  Circular. 
Public  Debt  Senes  Nn  3-«n  current 
revision  (31  CFR  Part  353);  those 
governing  all  other  senes  of  sercnrities 
are  contained  in  Department  of  the 
Treasury  Circular  No.  530.  current 
revision  (31  CFR  Part  :n5), 

§321.7    Authorised  cash  peymanls. 

tal  Gi'.nerai  Subject  lo  the  lerms  and 
1,: unditions  appeanng  on  the  secunties, 
the  governing  regulations  and  the 
provisions  of  this  Part,  and  any 
instructions  issued  in  connection 
therewith,  an  agent  may  make  payment 
of  savings  bonds  of  Sene*  A,  B.  C.  D.  P., 
and  EE,  and  savings  notes,  presented  for 
cash  redemption.  Except  as  provided  in 
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paragraph  (b)  tkroogh  jd)  of  this  section. 
the  sccwiiaes  must  be  presented  by  an 
indiTidua)  wlioae  aane  is  inacnfced  on 
the  securities  as  owner  or  coowner.  and 
who  is  known  to  the  agent,  or  who  can 
establish  his  or  her  identity  in 
accordance  with  Treasury  inetroetions 
and  guidelines.  (See  §:K21.1T(br). 

(bj  Change  of  name  by  marntsge.  ff 
the  name  of  the  presenter  has  been 
changed  by  marriage  from  that  shown 
on  the  secunfy,  and  the  agent  knows  or 
establishes  that  the  presenter  and  the 
person  whose  name  appears  on  the 
security  are  one  and  the  same 
individual,  the  ageal  may  pay  the 
security  m  accordance  with  paragraph 
(a)  of  tins  section.  The  signature  to  the 
request  for  pa>'m<mt  should  show  both 
names,  e.g.,  "Mary  |.  Smith,  changed  by 
marriage  from  Mary  T.  Jones.'* 

(c)  Parf:nt  of  a  minor.  Payment  of  a 
secunty  bearing  the  name  of  a  minor 
child,  who  is  not  of  5u£Hcient 
competency  and  ondiirstanding  to  sign 
the  reqiuisl  for  paynent  and 
comprehend  the  aature  of  the  act  may 
be  made  to  either  parent  with  whom  the 
minor  resides  or  lo  whom  cu»4ody  has 
been  panted,  provided  the  ferm  of 
regjatration  does  not  indicate  that  a 
guarcban  or  siffliiar  representative  of  the 
estate  of  the  minor  has  been  appointed 
nr  is  otherwise  legally  qualified. 
Paymi  r't  uruier  this  subsection  may  not 
be  made  tti  any  person  other  than  a 
parent.  The  parent  refpiesting  payment 
must  sign  the  request  for  payment  in  the 
form,  eg.,  "'fohn  A.  fones.  on  behalf  of 
John  C.  (ones."  The  foHowmg 
endorsement  mast  be  typed  or  imprinted 
on  the  back  of  the  security: 

"I  certify  that  I  am  the  ffalher  or 
mother)  of  lohn  C,  |ones  and  the  person 
(with  whom  he  resides)  fto  whom 

custody  has  been  granted^  He  is 

years  of  age  and  is  not  of  sufficient 
competency  and  understanding  fo  sign 
the  reqoesf." 

(d)  Payment  to  beneficiary.  An  agent 
may  redeem  a  security  regiatered  "A 
P,0,D,  [payable  on  death  fol  B"  for  cash 
at  the  request  of  the  surviving 
beneficiary  following  the  owner's  death. 
A  copy  of  Ihe  owner's  death  certificate, 
certified  under  seal  of  the  State  or  local 
registrar,  must  be  furnished  lo  support 
the  requiist  for  payment 

(e)  Interest  reporlijfg.  A  paying  agent 
is  required  to  report  mterest  in  the 
Rmount.  of  SlO  or  more,  paid  as  part  of 
the  redempUon  value  of  secunties.  tu  the 
payee  and  to  the  Lnlemal  Rir'veniie 
Service.  u>  accordance  with  26  CFR 


!^321.»    AedemptiOM-ftxcJiente  o<  Series  E 
and  EE  savings  bonds  and  aawins*  notes. 

(a|  Generai  Subject  to  the  provisions 
of  Circular  No.  2-80  (31  CFR  Pari  352). 
the  govermng  reguiaimns,  and  the 
provisions  of  this  Pari  and  its  .Appendix. 
an  agent  may  make  payment  of  eiigihte 
securities  presented  for  redemption  in 
exchange  for  Series  HH  bonds. 
Securities  eligible  for  exchange  are: 

(1  ]  Seriea  EE  bonds  presented  no 
earlier  than  six  months  from  their  issue 
dates;  and 

(2)  Series  E  bonds  and  savings  notes 
presented  no  later  than  one  yerr  from 
the  month  m  which  they  reached  final 
maturity.  The  total  redempnon  value  of 
the  securities  presenteil  for  exchange 
muBt  be  at  leaet  S500. 

(b)  Regvirements  for  redemption- 
exchange.  An  agent  shad  not  accept  and 
redeem  ehgible  securities  on  exchange 
unless: 

(1)  The  secunhes  are  accompanied  by 
a  completed  exchange  subscnption 
signed  by  the  presenter 

(2)  The  presenter  is  the  owner, 
5ii.-viving  coowner  or  beneficiary,  or 
principal  coowner  [as  defined  in 

§  352.7(eK21  of  Circwlar  No  2-«>)  of  the 
Becarities  presented  for  exchange  and  is 
to  be  named  as  owner  or  first-named 
coowner  on  the  Series  Hff  bonds:  and 

(3)  The  request  for  payment  on  each 
security  is  signed  by  the  presenter  If  the 
name  of  the  presenter  has  been  changed 
by  marriage,  or  if  the  preserrter  is  named 
as  beneficiar>'  on  the  securities,  the 
agent  may  pmcess  the  transaction  in 
accordance  with  the  provisions  of 

5  321.7  (bl  or  (d)  of  tha  Part.  If  the  agent 
is  authorized  and  elects  to  use  the 
special  endorsement  pnx:edure  set  out 
in  Department  of  the  Treasury  Cirrular 
No.  8an,  rurreni  revision  (31  CFR  Part 
330).  the  requests  for  payment  do  not 
need  to  be  signed:  however,  this  special 
endorsement  may  not  be  used  in  lieu  of 
the  presenter's  signature  on  the 
exchange  sut»cnption. 

(c)  Inlert^t  reporting-  To  the  extent 
that  it  represents  interest  of  $10  or  more, 
a  paying  agent  is  reqaired  to  report 
cash.  rpfund»*d  m  an  exchange 
transartion,  to  the  presenter  and  to  the 
Internal  Rp%enue  Service  under  the 
provisions  of  26  CFR  1  (»049^. 

(cf)  Cowplptum  of  trav^acfinn.  An 
agent  shall  separately  transmit  ftit 
settlement  secunties  redeemed  uu 
exchange  to  a  Federal  Reser\'e  Bank  at 
the  same  time  the  exchange  subecnphon 
and  any  addhional  cash  needed  (o 
complete  the  traoaauliuu  an  forwarded 
to  the  Fiscal  .Agency  Department  of  a 
Federal  Reserve  Bunk. 


§  321.9    Speciftc  IWfMtBtionc  en  peyment 
authority. 

An  agent  la  not  authonzed  to  redeem 
a  security  for  cash  or  on  reilerapt:an- 
exchange: 

(a)  If  it  IS  a  Series  ££  bond  presented 
for  pajTnent  pnor  to  six  months  6mm  its 
issue  date. 

(b)  K  it  19  a  savings  bond  of  Series  F. 
G.H.  |.K.orHH. 

(c)  If  the  presenter  ia  actitig  under  a 
power  of  attorney. 

(d)  Ef  the  agent  does  not  know  or 
cannot  establish  the  identity  of  the 
presenter  as  a  person  entitled  to  ref^ne^l 
payment  as  provided  m  §  .121  7 

( e )  If  die  presenter  does  not  sigrr  his  or 
her  name  in  ink  as  it  is  inscribed  on  the 
security,  and  show  a  home  or  business 
address.  (See.  also.  5  321.7  |bl  and  (c) ) 

(f)  If  the  presenters  social  secunty 
number  ia  not  shown  in  the  loacnption. 
and  he  or  she  refuses  to  furnish  the 
number. 

(g)  If  the  secuniy  bears  a  material 
irregulanty.  such  as  an  Ulegibie. 
incomplete  or  unauthorized  inscnpUon. 
issue  date,  or  iaauing  agent  s  vatidututg 
data,  or  if  any  essential  part  of  the 
secunty  appears  to  have  been  altered  ur 
IS  mutilated  or  defaced  in  auch  a  manner 
as  to  create  doubt  or  arouse  suspiciorv 

(b)  If  the  spcunfy  :s  registered  in  the 
name  of  a  corporation,  association. 
partnership,  or  other  organization,  or  a 
guardian,  admintstratur.  trustee,  or  olhtM' 
fiduciary. 

|i]  If  Treasury  reguiarions  require  the 
submission  of  documimury  evidence  to 
suppnri  the  redemphon.  as  m  the  case  of 
deceased  registraois  lexcepi  aa 
provided  in  }  3:!1.7Td)  of  this  Part). 
incompetents,  minors  under  legal 
t;uardian';hip,  or  the  change  of  a 
re^tranls  name  other  than  by 
mi^mage- 

[j]  If  the  presenter  ia  a  minor  wha  m 
the  opuuon  of  the  agent  is  not  of 
Mifficient  competency  and 
understanding  to  sign  the  rei^est  for 
payment  and  comprehend  the  nature  of 
the  act, 

(k)  If  it  IS  known  to  the  agent  thai  Ihe 
presenter  hdS  bi^en  leEally  declared 
incompetent  to  manage  his  or  Rer 
affairs. 

(1 )  If  partial  redemption  is  requested. 

§321.10    ResponaiMitlea  of  payki^  aynla. 

(a)  Poyaifnt  of  necunt:f-:i.  A  payinp 
agent  is  required  to  redeem  t»iJa»bif? 
securities  during  !ts  regular  basiness 
hours  for  any  presenter,  whether  or  not 
a  customer,  wtio  can  establish  his  or  her 
identity  as  the  owner  or  coowner  named 
on  the  securities,  m  accnrdHace  with  the 
provisions  of  ihis  Part  and  the 
.-\ppendix  thereto,  and  the  Treasury 
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Identification  Guide  for  Cashing  United 
States  Savings  Bonds.  An  a«ent  is 
encouraged,  but  is  not  required,  to 
redeem  eligible  securities  during  its 
regular  business  hours  for  a  surviving 
beneficiary  who  can  provide  acceptable 
evidence  of  the  owner's  death  and 
establish  his  or  her  identity, 

(b)  Hestnctions.  A  paying  agent  shall 
not  advance  money,  make  loans  on.  or 
discount  the  redemption  value  of 
securities,  nor  in  any  manner  assist 
others  to  do  so.  An  agent  shall  not  pay  a 
presenter  the  current  value  of  a  security 
and  then  defer  presentation  to  the 
Treasury  for  the  purpose  of  obtaining  for 
its  own  profit  an  increased  value 

Subpart  D — Payment  and  Transmittal 
of  SecurtUes 

§321.11    Payment 

(a)  Examination.  Before  making  a 
payment  of  a  security,  a  paying  agent 
shall  examine  the  security  to  determine 
that  It  is  eligible  for  redemption  and  is 
one  the  agent  is  authorized  to  pay  under 
the  provisions  of  this  Part 

(b)  Identification  and  evidence  of 
entitlement  The  agent  shall  determine 
that  the  presenter  of  the  secunty  is 
entitled  to  request  payment,  as  provided 
m  5  321.7  of  this  Part.  Unless  the 
presenter  is  a  person  whose  identity  is 
well-known  to  the  agent  or  is  an 
established  customer,  he  or  she  should 
be  asked  to  furnish  satisfactory 
identification  In  accordance  with  the 
Treasury  instructions  and  guidelines.  At 
the  time  of  payment,  the  agent  should 
make  a  notation  on  the  back  of  the 
security,  or  in  its  own  records, 
specifying  precisely  what  was  relied  on 
to  establish  the  presenter's  identity 

(c)  Evidence — Payment  to  a 
beneficiary.  The  agent  shall  determine 
that  the  presenter  of  the  secunty  as 
beneficiary  is  entitled  to  request 
payment,  as  provided  m  \  321. 7|d).  In 
addition  to  establishing  the  presenter's 
identification,  as  required  by  paragraph 
(b)  of  this  section,  the  agent  shall  require 
presentation  of  the  owner's  death 
certificate  in  accordance  with  this  Part 
and  the  Appendix. 

(d)  Execution  of  request  (1)  The  agent 
shall  require  (i)  that  the  request  for 
payment  on  the  back  of  each  secunty  be 
signed  by  the  presenter  in  the  presence 
of  one  of  its  officers  or  authorized 
employees,  and  (ii|  that  the  presenters 
address  be  furnished. 

(2)  If  the  agent  is  qualified  under 
Circular  No.  888.  current  revision,  and 
elects  to  use  the  special  endorsement 
procedure,  the  request  for  payment  need 
not  be  signed.  If  the  request  has  already 
been  signed  when  the  security  is 
presented,  it  should  be  signed  again. 


(e)  Certification  of  request.  An  agent 
is  not  required  to  complete  the 
certification  to  the  requests  for  payment 
on  securities  it  redeems.  An  agent  that 
transmits  redeemed  securities  for 
settlement  to  a  Federal  Reserve  Bank 
shall  be  understood  by  such  submission 
to  have  represented  and  certified  that 
the  identity  of  the  presenter,  and  his  or 
her  entitlement  to  request  payment. 
have  been  established  in  accordance 
with  this  Part  and  the  Appendix. 

§  321.12    Rttfemptlon  valu«  of  Mcurltlea. 

The  redemption  value  of  each  secunty 
is  determmed  by  the  terms  of  its  offenng 
and  the  length  of  time  it  has  been 
outstanding.  The  Bureau  of  the  Public 
Debt  issues  tables  of  redemption  values 
for  Series  A-E  bonds,  eligible  Series  EE 
bonds,  and  savings  notes  that  should  be 
used  in  redeeming  secunlies- 

%  321.13    Canc«tiaUon  of  radttmed 
s«curtti*«. 

An  agent  shall  cane*,-!  each  redeemed 
security  by  imprinting  the  word  "PAID" 
on  its  face  and  entenng  the  amount  and 
date  of  the  actual  payment  and  the 
agent's  name,  location,  and  four-digit 
code  number  assigned  by  the  Federal 
Reserve  Bank  The  recordation  of  this 
data  shall  constitute  a  certification  by 
the  agent  that  the  secunty  was 
redeemed  m  accordance  with  the 
provisions  of  this  Part,  that  the 
presenter's  identity  and  entitlement  to 
request  payment  were  duly  established. 
and  that  the  proceeds  were  paid  to  the 
presenter  or  remitted  to  a  Federal 
Reserve  Bank  in  payment  for  Series  H\\ 
bonds 

S  321.14    Trwtammal  to  and  Mttt*m«nt  by 
Fvctoral  R*Mrv«  Bank. 

A  paying  agent  shall  forward 
secunties.  redeemed  for  cash  and  on 
redemption-exchange  with  the 
appropnate  covering  transmittal 
document,  to  the  Federal  Reser\'e  Bank 
in  accordance  with  the  Bank's 
instructions  Upon  receipt  of  the 
securities,  the  Bank  will  make 
immediate  settlement  with  the 
presenting  institution  for  the  total 
amount  paid,  as  reflected  on  the 
transmittal  document.  Settlement  shall 
be  subject  to  adjustment  if  discrepancies 
are  subsequently  discovered.  The  Bank 
will  forward  redeemed  secunty  data  to 
the  Bureau  of  the  Public  Debt  for  audit. 

Subpart  E— Losstts  Resulting  from 
Erroneous  Payments 

$  321. IS    Uabttlty  for  kMaea. 

Under  the  governing  statute,  as 
amended  |31  U-S.C  3126(a)l.  an  agent 
cannot  be  relieved  of  liability  for  a  loss 
resulting  from  an  erroneous  payment 


unless  the  Secretary  of  the  Treasury  can 
make  a  determination  that  the  loss 
resulted  from  no  fault  or  negligence  on 
the  agent's  part. 

9  321  16    Report  of  erroneous  payment 

If  an  agent  discovers  an  erroneous 
payment  of  secunties.  it  should 
immediately  advise  the  Bureau  of  the 
Public  Debt.  Parkersburg.  West  Virginia 
28106-1328.  (304)  420-5402.  If  the 
circumstances  of  the  payment  warrant 
such  action,  (he  agent  should  also  notify 
the  nearest  office  of  the  United  States 
Secret  Service. 

fi  321.17    Investigation  of  potential  loss. 

(a)  Notice  to  an  anient  When  it 
determines  that  a  loss  has  occurred, 
because  of  the  erroneous  payment  of 
securities,  the  Bureau  of  the  Public  Debt 
will  notify  the  agent  in  writing  and 
identify  the  secunties. 

(b)  Investigative  procedure.  The 
Bureau  of  the  Public  Debt  may  request 
the  United  States  Secret  Service  to 
investigate  potential  losses.  Upon 
request,  the  agent  shall  make  available 
to  the  Bureau  of  the  Public  Debt,  or  its 
investigative  agent,  all  records  and 
information  pertaining  to  the  transaction 
in  question,  including  the  disposition  of 
the  redemption  proceeds  If  the  proceeds 
were  deposited  in  an  account 
maintained  by  the  agent,  the  information 
made  available  shall  include  the 
ultimate  disposition  of  the  redemption 
proceeds  from  the  account. 

i  321. 10    Oeteanlnatkm  of  k>sa. 

Upon  completion  of  the  investigation, 
and  after  consideration  of  the  results. 
the  Bureau  of  the  Public  Debt  shall 
advise  the  agent  through  which  the 
payment  occurred: 

(a)  That  no  final  loss  to  the  United 
States  has  occurred,  and.  accordingly, 
that  the  agent  is  relieved  from  liability 
for  the  payment,  or  that  no  claim  for 
reimbursement  shall  be  made  unless 
and  until  a  loss  has  been  sustained:  or 

(b)  That  while  a  final  loss  to  the 
United  States  has  occurred,  the  agent  is 
not  required  to  make  reimbursement 
therefor,  as  the  Secretary  of  the 
Treasury,  or  his  designee,  has 
determined  that  such  loss  re.sulted  from 
no  fault  or  negligence  on  the  part  of  such 
agent;  or 

(c)  That  a  final  loss  to  the  United 
States  has  occurred,  and  that,  the 
Secretary  of  the  Treasury,  or  his 
designee,  has  been  unable  to  make  an 
affirmative  finding  that  such  loss 
resulted  from  no  fault  or  negligence  on 
the  part  of  such  agent,  reimbursement 
must  be  made  promptly,  except  where 
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credit  fair  the  paymeat  had  aot 
ppevteasty  been  extended 

The  regslafions  fn  thfs  subpart  shall, 
to  the  extent  approprtaie.  apply  to 
losses  resufTing  ftom  payments  made  in 
reliance  oa  certifications  of  si^utures 
by  an  oillcef  or  rt^fignaif^i  employee  of 
aay  finaacuii  institutien  aulhorisuiiJ  tu 
certify  requests  for  payment. 

§321  JO    AppacabOity  o<  prowialoos. 

The  proeiMnns  oi  thie  sebpArt  shell 
apply  W)  semntkps  redeemed  hy  any 
Federal  Reserre  Bank,  as  fiscal  agent,  or 
any  Treasury  office  authorized  to 
redeem  securities,  tu  weU  aa  to  paying 
agents. 

§  321.21    Repiacernwnt  antf  recovery  of 


If  a  final  loss  has  resulted  from  the 
redemption  of  a  ttcvnty.  and  no 
reimbursement  has  been  or  will  b* 
mede,  Ihe  loss  shaft  be  swbf^^t  to 
replaremerrt  rmt  of  the  ftmd  ^stablfshed 
by  the  Ckivemment  Losses  in  Shipment 
Act.  as  amended. 

Subpart  F— Forwarding  Items 


5  3?f.22 

pey^e^^  Sy  en  e^enc 

Any  secuciuei  an.  tgenl  is  not 
authonzcd  lo  ^y  wider  th«  pravibiooa 
of  this  Part  should  be  forwar(i»*i{  for 
redemption  to  tfac  Fiscai  Agency 
Dnferdeenl  of  a  Federa>  Reserve  IWnit 
The  rp^ffests  lor  pntynfrnf  «h  ttie 
securittee  shotHrf  be  proprrfy  cerfified. 
Any  dorameiitary  evidence  reqorred  ro 
ftufiport  the  redemprion  should 
accompany  the  secynties.  IT  the 
secucilies  are  presented  for  redemption' 
exchange,  they  must  also  be 
accom^Mued  by  a  campieifii  <Mid  signed 
fmcfanwiy  sebscnptna  an^  any 
addiSicmal  caab  Beedeti  tie  compleSP  the 
transartton.  L'ripaid  <t«H:urTf><>s  sm 
forwarded  most  noi  br  romminfFed  with 
redeented  secunfres  trartsmitT^d  fbr 
settjemenf. 

Subpart  G — Mlsceftaneaus  Provisions 


fa}  Fet:!.  Fee*  shall  be  {uiid  as 
oullined  la  thj&secbtto.  A  aciieduJe 
settH^g  out  the  tecs,  amd  kh«  Wu#«»  un 
wWck  tfaey  are  Knwipaied  atid  paMl  ih 
sepamteiy  pwfali^ed  k  the  Fi  iii  it 
Register.  Current  mtarmottm^  m 
available  from  e  PHJera*  Rf-serve  Bnnk 

mSccunOes  Oransm/ffed  via  fiscaf 
agency  system.  An  agent  will  receive  a 
fee  for  eack  tecuoly  cttdeevwd  durutfj  a 
'..aittsiidiu  %hUictei  and  tCMisntUed  (•  die 
Fiscai  Afleecy  L>e|NirteieHt  «<  a  FedtrreJ 


EUaervv  Bonk  Psymest  will  be  made  lo 
the  ai^nt  t»y  check  or  ACH. 

(2)  Secarrtm  trims iriTtted  vis  EZ 
CLEAR.  A  fee  wifl  be  paid  for  each 
security  redeemed  during  a  calendar 
month  and  transnuJted  via  £Z  CLEA£  lo 
a  Federal  Reserve  Bank  ui  separately 
sorted  cash  letters.  PayoMmt  wiU  be 
made  to  the  presenting  imitation  b^ 
ACH.  No  fees  wn\\  be  peid  for  redeemed 
.wcnritres  receivrd  hy  a  B»nk  m  mi^eri 
cash  leTTers. 

(b)  Charges  to  presenters.  A  pajing 
ageQl  shall  not  make  any  charge 
whatever  to  persons  entitle  to  requesl 
payment  of  secunties.  for  redeeming 
them  sndrr  the  provisiens  of  thu  Part 

§321.24    Claine  e»  account  of  teat 

securities. 

If  a  secunty  redeemed  by  an  a^ent  is 
lost.  staJpn  or  destroyed  while  in  its 
custody  or  in  transTr  prior  to  setti»fment. 
the  ageTTfs  claim  for  nnmbun?emeTTt  of 
the  missing  s«curitj'"s  redempnon  vaJue 
on  the  ongin/il  payment  dale  will  be 
considered,  provided  the  security  can  be 
idenliSed  by  serisJ  number. 

§  sat  J5    Role  of  Federal  Reserve  Banks. 
The  Federal  Reserve  Banks,  as  fiscal 
agents  of  t^  United  States,  shtdl 
perform  such  services  in  connection 
with  tlH«  Parf  as  mey  be  reqwested  by 
the  Secretary  of  Ifie  Trewsury,  or  his 
desTgnee.  Thv  Banks  air  authorized  and 
directed  to  perform  such  duties, 
includinii  the  i&suamie  of  instructioos 
and  fomui.  as  may  be  nece&sary  to  Uddli 
tile  (MU7tc»e»  and  requirements  of  the»« 
regulations. 

§  32t.2fi    Presematlon  of  rtghsa; 

Nothms  cmabmned  in  tiiia  Part  ahall 
limit  or  resfrict  any  emsfmjt  ngfcts  which 
hoWers  of  Sffmnties  mey  hwve  acqwrwi 
umVr  ftie  offering  circtdars  and  the 

iipplicable  regulations. 

§  37T.37    ^jpe^fnvnts.  ai'wewetwwts,  er 


The  Serrctar>'  of  the  Treasury  may.  at 
any  tisw  or  from  time  lo  lime,  revise. 
sup^meol.  funend  at  withdraw,  in 
wholt  or  IB  pttTt.  the  provisMUU  of  this 
Part 

Appendix  to  Deparlnent  of  the  Treasury 
Circular  No.  750^  Fourth  Reviuoo 
Fiscal  Sffrnee.  9utf»D  of  (fee  fttWte  DelM 

SuLptirl  A—CvoKroJ  InforaioLu'ji 

1  Purpose  This  Appendix  i»  tf^suft^  for  tb« 
gunjancc  af  bania  aad  orttar  fiiuacial 
in^tituttons  qufthfied  us  pt*yinji  uf;pnl»  of 
Vante^  btsCes  Sa^iniEB  Bands  and  Umted 

the  Siu»iuum»  ai  3a  CHI  Pan  322 

I[>f*pcirtincatof  thRTcramvyCiBEiilBcNa.  750. 
Fourth  Rrvwraa^  ks  pwyc  m  t»pf«mdv 
infurmnBim  ta  suppiixment  (h«  cvsalaUons 


.  .in'bined  m  the  Part  and  specific  tnstnirtlona 
U'T  pnac««aiii]E|  n^emptiiu  sad  pedwnpOon- 
f:xi:luinfi«  SiaasactMna.  The  tnformanon  and 
i.nstructions  Bc»  indr%cd  to  tkif  auctions  &mt 
subsection*  of  Part  32T  whicti  they  explain  or 
evpaod. 

2-  Other  pertinent  puhtirarmm  I«  add»H<»n 
lo  Part  321.  aeents  should  he  femiftsr  with  thf 
provisions  of  rfip  foHowmy  puWicafiona 

(aj  Offenng  circuiors  [>naitiin»nt  of  the 
Trpysury  Cirrulars-  Puhhr  t>Ht  Vnes  \o*i 
1  -m  (Series  EE  bmid»l  2-80  (Smes  Hti 
hftnrfs).  and  3-87  ()ra\TTip5  noresl  and 
DepBTtmcnr  of  the  Treasury  Cirudtir  \tj  ft:^3 
(S«fne»  E  bondet 

^\  Rpfi'jlations  DppaPtmpTTi  of  thp 
Treasur>'  Clrrular.  Pirhfir  D^ht  Senes  No  3- 
m  (Series  EE  and  KH  bands).  DeyartBwnt  nf 
the  Treasur>  Cin  ulars  No*  530  (all  oihf  r 
aenesofsecuDtitfsl  and  fiSS  (special 
endorse mentsj;  Federal  Tax  Regulafione  I^D 
CF*R  1.60495.  Fedt'ral  OanTis  CodeiLUQn 
Slandards  14  CFR  Parts  im-lOS).  Ragub'um 
[.  CoUw;Iion  of  Checks  and  Other  Items  ana 
WhT  Transfsra  of  Funds  [i::  CFR  Part  21*11. 
and  opi^rflUng  Circulars  uwued  by  Federal 
R»rf.rr\e  Banks  relating  to  ihe  colleclioo  of 
cash  itcDU  and  Federal  paymt-ola  by  AQf 

Subpart  B—i'roemiure9  fnr  QuatifiroeUm 

3-  Qualification  of  branches  [Sec.  3Zl.3(l>,\ 
QualiBcaiion  of  an  insututioa  as  •  piiyins 
a^ent  aatomaimany  ^MaCfies  only  its 
domeiitic  branches.  A  foreign  bunch  af  » 
i^uatified  paying  a^eni  may  redeem  secunties 
provided  sfetllemeni  is  made  through  a 
qualified  facility  located  in  the  (.Tnied  Slati^<i 

4  Paying  agent  code  nunihars.  [Sees. 
321  3tbt  and  321.131  The  Federal  Reserve 
Bank  Will  asatjpi  a  four -digit  code  oumLKi  ;u 
Ciii'sh  agtiOl  il  qualifies.  A  separate  number 
will  be  oasigned  lo  each  braiuii  authonztd  tu 
remit  n^dei^ated  secunfies  (LreclJy  to  tk*f 
Bank  for  its  own  accouiU.  At  \kte  |>ayiDg 
afient's  ret^uesL  only  uae  {unr-digU  cod« 
numbu-  wUl  t>e  as^igiied  Cor  u&a  by  ail  sf  il;^ 
branches.  This  four-iligii  Dombei  \k  usi>d  U> 
identify  th«  payuig  ageot  u  the  sutijt  »f 
redeemed  s<ecunUes  tran&inUIcd  thriMgn  tiir 
fiSLai  B^ttmcy  sysUun,  ui  the  ad)uftUiu*ii(  of 
dicicrepaiuua&.  and  in  the  coapMlalioa  ^nd 
piiymtTl  of  fees  far  such  lecunlMS.  Fur 
redeemed  5t:ciinlie&  trJinsimned  via  £2 
CI^EAk.  the  presenting  inalTt^u>n's  ABA 
number  wdl  be  used  in  Uie  adtiifUmfnt  of 
diadepuaaes  aiui  m,  the  coasputaOnD  bjmI 
payment  of  fees  for  aecuntira  t£anMiim«d  u» 
S'-parati-ty  sorted  caeh  Wttefs. 

5  ReqvaiihceUoii.  [Sec  a2V3ib)l  U  liter«> 
has  been  a  change  m  the  corporate  nam^  of 
an  afMrnt.  whether  through  FnerpT 
roBsuhOtftian.  seie  ttf  asoets.  or  ui  any  other 
manner,  ttie  afient  may  be  aeJted  by  the 
\-vxW7\  Reserve  Bunh  to  rvqueuEy  l«  reflpt,! 
*■'*'■••  chef^fe.  Oraiiiariiy.  reiv>h6cabafli  la  not 
requim^  uolcss  \»i  ihe  chatige  results  tn  a 
L.srptirsbon  thiH.  uader  Stat*  low.  cannot 
rf^ttii.'^.  1.*ie  n0\i^  of  (he  carpoEaftoattiet 
reaoecl  la  exist,  or  (W  in  the  caie  ef  s 
purchase- of  asaets  aad  aasmsptiOB  of 
l.dbility,  thff  pundvatwr  corponidon is  not  a 

Q  ualihed  pa^nqi  apent 

6  .An.nmiBcejneacaf  eudtantjt.  |Sec 

321  3(<:|f  Onaod  after  ths  efSacaw  <htte  sf  tts 
n  ^.alification.  a  payinii  apeat  may 
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appropnalely  announce  or  advertise  its 
authority  to  rede«m  eh^iible  secunttes  for 
cask  and  la  e  v-hange  for  Senes  HH  bonds. 
Sucn  statements  and  notirea  should  not, 
directly  or  indirectly,  encourage  liie 
encd^hmpnl  of  the  secunhes.  Two  examples 
of  acceptdtjie  statements  for  use  in 
advertisemenis  or  displays  are' 

(a)  'We  are  an  authorized  agfnt  for 
payment  of  US  5a\m8s  Bonds  and  U.S. 
Sdvmgs  \otes  (Freedom  Shares]  ' 

(b)  "This  fbank/savinR*  and  loan 
association/credit  union,  etc: )  is  aulhonzed 
to  pay  U.S.  Savmss  Bonds  and  US  Savings 
Notes  (Freedom  Shares)  and  process  eligible 
Stones  E  and  EE  bontis  and  savings  qoIcb  in 
exchange  for  Senes  Oii  bond*." 

Sjtpart  C— Scope  of  Authority 
7-  Authumed  cash  payments  |Sec.  3Z1.7i 

(a)  General.  (Sec.  321.na)l  The  general 
aulhofity  of  paying  agents  to  redeem 
serunfies  for  cash  extends  to  Series  A.  B.  C. 
D.  E.  isnd  EE  bonds  and  saimfis  notes 
presented  by  the  owner,  coowner,  sumving 
beneficiary,  or  parent  on  behalf  of  a  minor 
The  presenter  must  sign  the  requests  for 
payment  and  estabhsh  his  or  her  identity 
and.  in  the  case  of  a  beneficiary  or  parent, 
entitlement  to  request  paymenl- 

fb)  Secuniies  siibniHted  by  mail.  |Sec. 
321.7(a)l  An  agent  may  accept  eligible 
securities  submitted,  for  redemption  by  mad. 
from  known  customers  The  agent  should  be 
satisfied  that  the  customer  is  entitled  to 
request  payment  and  that  he  or  she  has 
signed  the  requests  for  payment  The  agent 
should  obtain  wntten  instructions  to  credit 
th*-  rt'demption  proceeds  to  the  customers 
account  or  to  make  some  other  disposition. 
Fur  Its  protection,  the  agent  should  retain 
siirh  instnjciions  for  as  long  aa  ten  years  in 
the  event  the  transaction  is  later  questioned 

Ic!  (ntf^sl  reporting.  [Sec  321.7(el) 
Pursuant  to  26  CFTl  1.6049-1.  an  agent  is 
required  to  report  interest  income  in  the 
amount  of  SlO  or  more  paid  as  part  of  the 
redemption  value  of  secunties.  Reports  to 
pd>  ees  should  be  made  on  Form  1099-1\T  or 
an  IRS-approved  substitute,  reports  to  the 
Internal  Revenue  Ser%'ice  should  be  made  in 
accordance  with  that  agency  s  mstniir'ions  A 
separate  report  may  be  made  for  each 
transaction  m  which  interest  in  the  amount  of 
SlO  or  more  ts  paid,  or  all  interest  payments, 
made  during  a  calendar  year,  may  be 
aggregated  and  reported  annually  should  the 
(Ota!  amount  be  $10  or  more 

a.  Redemption-exchange  of  Series  E  and 
EE  savings  bonds  and  savings  notes  [Sec. 
3218) 

(a)  Oneroi  jSec  321.8  (a)  and  (b)l  The 
general  authority  of  paying  agents  to  redeem 
ftecunties  in  exchange  for  Series  HH  bonds 
extends  only  to  eligible  Series  E  and  EE 
savings  bonds  and  savings  notes  presented 
with  a  completed  Form  PD  3253.  "Exchange 
Subscription  for  United  States  Savings  Bonds 
of  Senes  HH."  Secunties  eligible  for 
exchange  are:  (1)  Senes  EE  bonds  presented 
no  earlier  than  six  months  from  their  issue 
dates:  and  (2]  Senes  E  bonds  and  savings 
notes  presented  no  later  than  one  year  from 
the  month  in  which  they  reached  final 
matunly  The  current  redemption  value  of 
securities  presented  in  one  transaction  must 


be  at  least  S500.  The  presenter  must  establish 
his  or  her  identity  and  entitlement  to  request 
the  exchange  and  sign  the  exchange 
subcriptioD  and  the  requests  for  payment  on 
the  secunties. 

(b|  Securities  in  the  name  of  a  minor  [Sec. 
321.B(b)]  If  an  exchange  subscnplion  ts 
submitted  on  behalf  of  a  minor  who  is  too 
young  to  comprehend  the  nature  of  the 
trtinsacdon.  the  form  must  be  completed  to 
request  that  the  Senes  WH  bonds  be 
registered  either  in  the  minor's  name  alone  or 
in  exactly  the  same  form  as  the  securities 
presented  for  exchange  Agents  are 
instructed  to  discourage  exchange 
traiuactions  involving  minors  who  are  too 
young  to  conducl  them  on  tbeir  own- 

(c)  Interest  reporting.  ISec.  321.8(c)| 
Pursuant  to  26  CFR  1.6049-4.  an  agent  is 
required  to  report  interest  Income  in  the 
amount  of  llO  or  more  included  (n  any  cosh 
refunded  m  a  redemption-exchange 
transaction-  Reports  to  payees  should  be 
made  on  Form  1099-INT  or  an  IRS-approved 
substitute;  reports  to  the  Internal  Revenue 
Service  should  be  made  in  accordance  with 
thai  agency's  instructions  A  separate  report 
may  be  made  for  each  redemption-exchange 
transaction  in  which  interest  in  the  amount  of 
510  or  more  is  refunded,  or  all  interest  paid  in 
both  cash  transactions  and  redemption- 
exchanges  during  a  calendar  year  may  be 
aggregated  and  reported  annually  should  the 
total  amount  be  SlO  or  more. 

9.  Specific  limitations  on  payment 
authority.  (Sec  321. 9| 

(al  Allowable  exceptions.  ISec.  321^] 
Secunties  which  an  agent  may  not  redeem 
because  of  the  limitations  m  \  321.9  should 
be  forwarded  to  the  Fiscal  Agency 
Department  of  a  Federal  Reserve  Bank  for 
handhng  However,  if  an  agent  is  willing  to 
assume  full  responsibility,  it  may  make 
payment  of  an  eligible  security  which  bears  a 
minor  irregulanty,  such  as  a  misspelled  name, 
a  transposition  of  letters,  etc..  because  of  its 
knowledge  of  the  facts,  or  because  it  wishes 
to  rely  on  the  inlegnty  of  the  presenter 

(b)  Taxpayer  identifying  number  of 
presenter.  [Sec.  321.9(f)|  An  agent  shall  refuse 
payment  of  any  secunty  if  the  social  security 
number  of  the  presenter  does  not  appear  in 
the  inscnption  and  he  or  she  is  unwilling  to 
furnish  the  number  A  parent  who  requests 
pa>  ment  on  behalf  of  a  minor  in  accordance 
with  9  321  7lc)  of  this  Pan  must  provide  the 
minor's  social  security  number 

(c)  Payments  to  minors.  (Sec.  321.9(1)1  A 
minor  may  not  request  payment  of  securities 
if  he  or  she  is  not  of  sufficienl  competency 
and  understanding  to  comprt?hend  the  nature 
of  the  act  Because  of  individual  differences 
in  comprehension,  the  Treasury  has  not 
established  any  rule  as  to  the  exact  age  at 
which  a  minor  should  be  able  to  redeem 
secunties  An  agent  may  interview  a  minor  to 
8.scertain  his  or  her  ability  to  understand  the 
transaction. 

10  Rosponsibilitiw  of  paying  agents.  (See. 
.121.10) 

t  a )  Heqatrements  for  redeeming  aecuiiiiea. 
[Sec  321.10ta))  A  pnytng  agent  shall  redeem 
eligible  securities  during  its  regular  business 
hours  for  a  presenter  who  establishes  his  or 
her  identity  aa  the  owner  or  coowner  of  the 
securities,  in  accordance  with  this  Part 


While  a  paying  agent  is  not  required  to 
redeem  secunties  in  exchange  for  Series  HH 
bonds  for  any  presenter,  or  for  cash  upon  the 
request  of  a  surviving  benericisry.  it  is 
encouraged  to  do  so.  provided  the  presenter 
can  establish  his  or  her  identity  and  provide 
acceptable  proof  of  the  owner's  death,  in 
accordance  with  this  Circular  An  agent  is 
not  required  to  redeem  secunties  during 
Saturday  and  evening  hours  if  tt  is  open 
during  such  periods  primarily  aa  a  service  fur 
its  depositors. 

(h)  fteatrictions  [Sec-  32110(bU  ViolaUon 
of  the  regulatory  prohibitions  on  making 
charges  for  redeeming  securities:  on 
advancing  money  on.  making  loans  on.  or 
discounting  the  redemption  value  of 
secunties.  and  on  deferring  presentation  of 
redeemed  securities  to  obtain  a  larger  credit. 
will  be  cause  for  disqualiBcation  and 
recovery  of  the  redemption  proceeds  and 
profits  realized  therefrom. 

Subpart  D— Payment  and  Transmittol  of 
Securitiea 

II  Identification  of  presenter  iSec. 
321.11(b)) 

(a)  Identification  guide.  [Sec-  321.11(bJ]  The 
Treasury  Department  has  issued  an 
identification  guide,  Form  PD  3900.  lo  assist 
paying  agents  in  redeeming  securities 
Careful  compliance  with  the  instructions 
contained  therein  will  enable  agents  to 
accommodate  reasonable  redemption 
requests  and  protect  themselves  from  losses. 
Reliance  on  newly  opened  customer  accounts 
as  tdenliricalion.  or  paying  more  than  $1,000 
m  a  single  transaction  based  on  documentary 
evidence  alone,  shou)d  be  particularly 
avoided. 

(b)  Record  of  identification  practice  and 
evidence  presented.  (Sec.  321.11  (bj  and  (c)] 
Al  the  time  of  payment,  the  agent  should 
make  a  notation  on  the  back  of  the  security 
or  in  tts  own  records  specifying  precisely 
what  was  relied  on  to  establish  the 
presenters  identity.  The  identification  should 
be  adequate  lo  identify  the  payee  under  the 
circumstances  of  the  transaction.  If  an  agent 
redeems  a  .secunty  upon  the  request  of  a 
surviving  beneficiary,  il  i»  recoromonded  that 
for  the  agent's  protection,  a  notation  t>e  made 
of  the  evidence  presented  to  establish  the 
payee's  entitlement:  this  might  mclude  the 
document  or  case  number  on  the  owner's 
death  certificate,  the  date  of  death,  and  the 
name  and  location  of  the  issuing  authonty 
The  notations  should  be  sufficient  to  permit 
an  evaluation  of  the  evidence  of  identity  and 
entitlement  at  a  later  date.  Otherwise,  the 
agent  runs  the  nsk  that  no  evidence  can  be 
developed  to  show  that  it  acted  wilhoul  fault 
or  negligence,  in  which  case  it  could  not  be 
relieved  of  liability  should  a  loss  occur. 

12.  Request  for  payment  ISec.  321  lt(d)| 
(a)  Signature.  |Sec  321,ll(dll  F.xcept  where 
an  agent  qualified  under  Part  330  (Circular 
No.  868)  elects  to  use  the  special 
endorsement  pwcedure.  each  secunty 
redeemed  by  the  agent  must  bear  the 
signature  of  the  presenter.  The  name  must  tie 
signed  exactly  as  it  is  inscribed  on  the 
security,  unless  the  provisions  of  Part  330  and 
this  Appendix  provide  for  an  exception,  such 
as  in  cases  involvings  change  of  name  by 
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mamage  or  a  request  by  a  parent  on  behalf 
of  a  minor.  An  agent  may  incur  a  liability  if 
the  request  for  payment  is  not  properly 

Signed. 

lb)  Address.  (Sea  321.11(d))  The  presenter 
must  enter  a  current  home  or  business 
address  in  the  space  provided  on  the  back  of 
the  security.  If  a  smgle  transactton  Includes  a 
group  of  sccunues.  the  address  musi  t>e 
shown  on  at  least  one  secunty  of  each  of  the 
following  types  (11  Paper  securities  issued 
prior  to  October  1957;  (2)  punch  card  or 
machine  readable  paper  securibes  issued 
prior  to  January  1^19:  and  (3)  machine 
readable  paper  securities  issued  subsequent 
lo  Decemt)er  1966. 

13.  Redemption  value  of  securities.  (Sec. 
321.121 

(a)  Redemption  value  tobies.  {Sec.  321.12) 
The  Bureau  of  the  Public  Debt  distributes 
tables  of  redemption  values  for 

(1)  Series  E  bonds.  (2)  Series  EE  bonds,  and 
13)  savings  notes.  Additional  tables  may  be 
requested  from  the  Federal  Reserve  Bank. 
The  public  may  purchase  redemption  tables 
from  the  Superintendent  of  Documents. 
Government  Printing  Office.  Washington.  DC 
20402. 

(b)  Use  of  tables.  [Sec.  321 12)  A  separate 
monthly  table  is  provided  for  each  of  the 
three  types  of  securities  (E  bonds.  EE  bonds. 
and  notes|.  Care  should  be  exercised  to  use 
the  correct  table  for  the  security  presented 
and  for  the  month  m  whtch  il  is  redeemed 
Incorrect  payments  can  lead  lo  costly  and 
time-consuming  adjustments  for  the  agent. 
Department  of  the  Treasury,  and  the  Feder^il 
Re.serve  Bank. 

|c)  Cash  redemption.  [Sec.  321.12)  The 
correct  redemption  value  of  securities 
redeemed  by  an  agent  should  be  paid  to  the 
presenter  in  currency  or.  upon  request,  by 
check  payable  lo  the  presenler  or  by  credit  to 
his  or  her  account. 

(d)  Redemption-exchange.  (Sec,  321.12]  The 
redemption  values  of  secunties  presented  fur 
excJiange  for  Senes  HH  bonds  shall  be  those 
payable  in  the  month  the  agent  accepts  a 
correctly  completed  dnd  signed  exi:iiange 
subscnptiim.  Form  PIJ  3253  The  total 
redemption  value  of  secunties  presented  Fur 
exchange  in  any  one  transaction  must  be*  at 
least  $5*10.  If  the  redemption  value  is  S5O0  or 
an  even  multiple  thereof,  Series  HH  bonds 
must  be  requested  in  that  exac\  amount.  If  the 
redemption  value  exceeds  S500.  but  is  not  an 
even  multiple  of  thai  amount,  the  presenler 
may  (1)  add  cash  to  increase  the  amount  of 
the  subscnption  to  the  next  higher  $500 
multiple,  or  (21  reduc*  the  amounl  of  the 
subscription  to  the  next  lower  $500  mulHple- 
Thc  maximum  amount  which  may  be  added 
to  or  refunded  in  an  exchange  tran&rfciion  is 
$499.99.  For  example,  if  the  total  redemption 
value  of  the  securities  is  $4,233  33.  the 
presenter  may  request  no  less  than  $4,000  and 
no  more  than  $4,500  in  Senes  HH  bonds.  In 
the  first  instance,  the  agent  will  pay  ihe 
presenter  $253  33:  in  the  second,  it  will  collect 
$246.67  when  il  accepts  the  exchange 
subscription. 

14.  Cancellation  of  redeemed  secaritieg. 
[Sec  321.13) 

(a)  Paying  agent  stomp.  (Sec.  321.13)  Each 
redeemed  security  must  be  cancelled  by  the 
imprint  of  a  payment  stamp,  The  stamp  may 


not  exceed  IV*  inrhes  in  any  dimension  ^nd 
must  include  the  following  information  in  fhe 
arrangement  shown: 

Paid  5       '  '■  (for  recording  amounl  paid). 
Name,  location,  and  four-digit  paying  agent 

code  number  assigned  by  the  Federal 

Reserve  Bank  (subject  to  abbreviation 

and  arrangement  by  the  Bank). 
Dale (for  recording  actual  date  of 

payment). 
By (for  use  by  Ageaf  in  recordina 

initials,  or  signature,  codes,  symbols,  etc.. 

of  the  officer  or  employee  who  approved 

or  made  the  payment). 

(b)  Procurement  of  stamps-  (Sec.  32112]  A 
paying  agent  may  requisition  stamps  from  the 
Fiscal  Agerury  Department  of  a  Federal 
Reserve  Bank  or  purchase  its  own  stamps 
Stamps  nol  provided  by  Ihe  Federal  Reserve 
Bank  must  conform  exactly  in  size  and  design 
to  that  prescribed  or  approved  by  the  Bank. 
To  insure  legible  impressions,  stamps  should 
be  replaced  when  worn. 

(c)  Imprinting  payment  >ytamp  and 
recording  poynu.nt  dote.  |Set:.  .321.13]  .After 
determining  that  a  secunty  is  eligible  for 
payment,  the  agent  should  carefully  imprint 
the  payment  stamp  on  its  face  in  the  open 
space  immediately  to  the  lefl  of.  and  as  do^e 
as  possible  to,  the  issue  date  and  issuing 
agent  validating  dtita.  It  is  important  not  to 
overprint  any  data  on  the  secunty. 
particularly  the  senai  number,  since  th*- 
security  will  subsequently  be  microfilmed  No 
other  stamps  shall  be  placed  on  the  face  of 
the  secunty.  Care  should  be  taken  lo  record 
legibly  the  correct  amount,  the  exact  date  of 
redemption,  and  the  signature,  initials,  or 
other  identification  of  the  agent's  employee 
who  approved  or  made  Ihe  payment.  A  dark- 
colored  ink  must  be  used,  and  care  should  be 
taken  not  lo  smear  the  stamp  impre.ssion  or 
the  writing. 

(d)  Redemptionexchangf  jSec.  321.13] 
Secunties  presented  for  redemption-exchange 
shall  be  s!-imp*^d  "P.\]D"  in  the  same  manner 
as  securities  redeemed  for  cash,  but  only 
when  all  elements  of  the  transaction  have 
been  completed,  including  receipt  of  any 
additional  cash  The  exact  dale  of 
redemption  shall  also  t>e  recorded  on  the 
exrhdnge  subscnption  to  enable  the  Federal 
Reserve  Bank  to  establish  the  proper  issue 
dale  for  the  Senes  HH  bonds.  An  officer  or 
other  authorized  employee  of  the  agent  shall 
also  sign  the  exchange  subscnption.  in  his  or 
her  official  capacity,  and  furnish  other 
requested  information  that  identifies  the 
paying  agent. 

(e)  MlCR-encoding  of  payment 
information.  [Sec.  321-13)  An  ageni  that 
transmits  and  obtains  settlement  for 
redeemed  secunties  via  EZ  CLEAR  shall 
.MICR  encode  the  redemption  value  in  the 
"Amounl"  field  on  the  face  of  each  security 
or  arrange  to  have  this  service  performed  by 
another  financial  institution  IF  the  agent 
transmits  secunties  in  mixed  cash  letters,  it 
must  also  MJCR -encode  the  routing.'transit 
number  assigned  to  the  Bureau  of  Public 
Debt's  sa^nngs  bonds  activity  in  the  "R/T"" 
field  on  the  face  of  all  pre-Octotjer  19.')7  paper 
securities  and  those  punch  card  secunties  on 
which  il  does  not  already  appear.  The 
Bureau's  routing/ transit  number  is  000090007. 
An  agenI  must  nol  MlCR-encode  data  in  (he 


On -Us"  field  for  any  reason.  Care  sbou  :  •  ' 
taken  in  repairing  MICR -encoded  ilems  <<■•  ■-,<■ 
not  to  obliterate  any  daia  in  •turrounding 
M)CR  fields  or  elsewhere  on  the  face  of  (he 
security. 

15.  Transmittal  of  securities  lo  Federal 
Reserve  Bank.  (Sec  321.14)  An  agent  may 
transmit  and  receive  teltlemenl  for  redeemed 
secuniies  (a)  through  the  Fiscal  Agency 
Department  of  a  Federal  Reserve  Bank  or 
Branch  or  (b)  via  EZ  CLEAR  to  the  Check 
Department  of  a  Federal  Reserve  Bank 
Branch  or  Regional  Check  Progressing  Center 
Secunties  to  be  processed  \id  EZ  CLE.AR 
may  be  transmitted  in  separa'ely  sorif-d  ir 
mixed  cash  letters  to  a  Federal  Reserve  B^nk 
either  directly  or  via  a  parent  office  or 
correspondent  institution  An  agent  shall 
transmit  redeemed  secunties  under  cover  of 
Ihe  appropnate  transmittal  document 
Elecurilies  redeemd  m  exchange  for  Sen*-^ 
HH  bonds  must  be  transmitted  for  ReiilerTi.-ni 
al  the  same  time  that  the  exchange 
subscription  is  separately  forwarded  to  the 
Bank's  Fiscal  Agency  Department. 

16.  Transmittal  of  securitst^s  to  Federal 
Reserve  Bank  via  fiscal  agency  system-  [Sec 
321.14) 

(a)  Form  to  be  used.  (Sec.  321-14)  A 
standard  transmittal  letter.  Form  PD  2AS9. 
must  be  used  to  submit  redeemed  secun'^-'s 
to  the  Fiscal  Agency  Department  of  a  Ft'dr-j] 
Reser\'e  Bank.  The  Bank  will  supply  the 
forms  lo  each  agent  authorized  lo  remit 
directly  for  Its  own  account.  The  forms  will 
be  preprinted  to  show  the  agent's  name. 
location  and  four-digtt  code  number,  and.  d 
so  prearranged,  the  name  and  address  of  a 
correspondent  member  bank  through  whi.  h 
settlement  is  to  be  made.  To  insure  propter 
settlement  and  correct  fee  payments,  ii  is 
essential  that  each  agent  use  only  the  forr^!? 
that  contain  its  name  and  agent  code. 

(b)  Botching  redeemed  securities  [Ser 
321.14)  A  separate  Form  PD  2639  must  be 
prepared  to  cover  each  of  the  following 

(1!  Any  combination  of  Senes  A.  B.  C.  end 
D  bonds  and  Senes  E  bonds  issued  prior  to 
October  1967  on  paper  stock  redeemed  >n  the 
same  month  for  cash; 

12|  Any  combination  of  Series  E  and  FR 
bonds  and  savinxe  notes  issued  on  punch 
card  or  machine  readable  paper  stock 
redeemed  in  the  same  month  for  cash; 

(3)  Series  E  bonds  issued  prior  to  October 
1957  on  paper  stock  redeemed  in  the  sarr— 
month  In  exchange  for  Senes  (fH  bonds:  .jrd 

(4}  Any  combination  of  Series  E  and  FF 
bonds  end  savings  notes  issued  on  punrh 
card  or  machine  readable  paper  stock 
redeemed  in  the  same  month  m  exchangt?  fnr 
Senes  HH  bonds  Even  if  pre-October  19S" 
bonds  issued  on  paper  slock  and  punch  racd/ 
machine  readable  paper  bonds  are  rec*^ived 
together  in  a  sinsle  redemption  or 
redemption-exchange  Transaction,  they  mu&l 
be  batched  sep.jralely  Failure  lo  separate 
and  hatch  the  set-unties  in  the  above  mdnnL-r 
or  to  properly  identify  the  transaction  as  a 
"Redemption"  or  "Exchange"  on  Form  PD 
2639  may  re-suli  in  an  incorrect  calculation  of 
fees  due  the  agent. 

(c)  Transmituil  of  securities.  (Sec  321. 14] 
Each  Form  PD  2639  shall  be  completed  and 
transmitted  with  the  related  securities  to  the 
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Fiacal  Agency  Department  of  a  Federal 
Reserve  Bank  in  accordance  with  the  Bank  » 
instructions. 

(d)  Timing  of  transmittals.  (Sec.  321.141 
Redeemed  securities  and  related  Forms  PD 
2639  may  be  sent  to  the  Federal  Reserve  Bank 
each  day  or  less  frequently.  However,  all 
redeemed  secunties  on  hand  on  the  last 
business  day  of  a  month  must  be  forwarded 
no  later  than  the  next  busuiess  day. 
Securities  redeemed  in  different  months 
should  never  be  combined  io  the  same  batch. 

(e)  SeUlement  for  and  audit  of  paid 
secunties.  [Sec.  321.14] 

(1)  Seldement  (Sec.  321.141  The  Federal 
Reserve  Bank  will  make  immediate 
settlement  for  the  total  redemption  value  of 
the  redeemed  securities  in  each  batch,  as 
recorded  on  Form  PD  2839.  The  batch  will 
(hen  be  sent  to  the  Bureau  of  the  Public  Debt 
for  audit  Settlement  may  be  made  by  check 
or  by  credit  to  the  reserve  or  clearing  account 
of  the  agent  or  a  designated  correspondent 
financial  institutton.  The  amount  will  be 
sLbjecl  To  adtimtment  if  discrepancies  are 
discovered  after  settlement  has  been  made 
with  the  agent. 

(2)  Audit  and  odftMtmenL  {See  321. 14l  Tlie 
Bureau  of  the  Public  Debt  will  audit  all 
redeemed  secunties  and  related  Forms  PD 
2639  as  promptly  as  possible,  ll  will,  in  due 
course,  notify  each  agent,  through  the  Federal 
Reserve  Bank,  of  any  adjustments  rf^uired 
The  Bank  will  adjust  any  amounts  previously 
credited  to  the  agent  If  an  agent  discovers  an 
error  before  the  audit  is  completed,  it  should 
notify  the  Bank  immediately 

17  Transmitta/ofsecvhiJes  to  Federal 
Reserve  Bank  ma  EZ  CLEAR.  (Sec  321,14) 

(a|  Form  to  be  used  (Sec.  321-141  The 
presenting  institution  shall  transmit  all 
redeemed  securities  to  the  Check  De^rtment 
of  a  Federal  Reaerre  Bank  or  Branch  or 
Regional  Check  Processing  Center  in 
accordance  with  ttre  EJank's  tirstruction*. 
Except  as  otherwise  provided  in  the  Bank's 
instrucbons  and  operating  circulars,  cash 
letters  may  b«  compnsed  of  one  or  more 
bundles  of  seiparately  sorted  redeemed 
secunties  (»eparately  sorted  caah  letter)  or 
one  or  more  bundles  of  mixed  items  (mixed 
cash  letter).  The  cosh  letter  shall  sfaow  the 
name,  address,  and  ABA  number  of  the 
presenting  inatitutum.  the  date  of 
presentatioo.  the  total  number  of  pieces 
transmitted,  the  nine  ai  eai^  of  the  bundles 
in  the  cash  letter,  and  the  total  value  of  the 
cash  letter. 

(bl  CompoMtUon  of  cash  httsn.  (Sea 
32114)  Senet  A.  B.  C.  D.  E.  and  EE  bonds  and 
savings  notes  redeemed  for  cash  or  on 
exchange  may  be  conumngled  tn  (1)  mixed 
cash  letters  containiiig  commercial  checks 
and  other  items  or  (2)  separately  sorted  cash 
letters  contaming  (Mily  redeemed  secunaes. 
Fach  cash  letter  ahail  aiao  contain  a  listing 
prepared  m  acoordaaGa  with  tin  Federal 
Reserve  Bank's  uatnictiQaa. 

(c|  TrangmAtXa/ of  aecantiea.  [Sec,  321.14) 
Cash  letters  cootuaing  radeeined  secanbes 
shallbe  transmttad  toaPfldemt  Reserve 
Bank  in  accordBoce  with  the  Bank*  circulars 
and  Lnstnictions- 

(dl  Timing  of  tnmsmjUala.  [Sec  321.141 
Cash  letters  containing  redeemed  securities 
should  be  transmitted  according  to  the  same 


schedule  osed  for  other  commprctal  check 
collection  system  ilems- 

(e)  Settlement  for  the  audit  of  paid 
secunties. 

\  1 )  Settlement  (Sec  321 14)  The  Federal 
Reserve  Bank  will  make  umnediale 
settlement  for  the  total  value  of  redeemed 
secunties  as  shown  on  each  cash  letter 
Settlement  will  be  made  by  a  credit  to  the 
reserve  or  cleanng  account  of  the  agent  or 
designaled  correspondent  inslituhon  Data 
concerning  redeemed  security  transmittals 
will  be  sent  to  the  Bureau  of  the  Public  Debt 
for  audit.  The  amount  will  be  subject  to 
adiustmenl  if  discrepancies  are  discovered 
after  settlement  has  been  made. 

(2)  Audit  and  adjustment.  (See-  321  14)  The 
Bureau  of  the  Public  Debt  will  audit  all 
redemption  data  received  from  the  Federal 
Reserve  Bank  as  promptly  as  possible.  Fach 
presenting  institution  will,  in  due  course,  be 
notified  by  the  Bank  of  any  adjustments 
required.  The  Bank  will  adjust  any  amounts 
previously  credited  lo  the  agent  or  designated 
correspondent  institution.  If  a  presenting 
institution  discovers  an  error  before  the  audit 
IS  completed,  it  should  notify  the  Bank 
immediately. 

\&.  Record  of  securities  paid.  [Sees  321 14 
and  321-24)  A  record  of  the  serial  number  of 
an  amount  paid  for  each  secunly  must  be 
retained  by  the  agent  so  that  settlement  can 
be  made  if  the  security  is  lost  in  transit.  For 
that  purpose,  agents  are  authorized  to 
microfilm  the  face  and  back  of  each  security 
they  redeem-  Such  filra  records  shall  be  kept 
coofldenlial  and  pnnla  therefrom  may  be 
mude  only  with  the  permission  of  the  Bureau 
of  the  Public  Debt  or  a  Federal  Reserve  Bank. 

Subpart  E—toxsea  Renultwff  from  Erroneous 
Payments 

19.  Report  of  erroneous  payment  (Sec. 
321 16|  Any  erroneous  payment  that  comes  to 
the  attention  of  an  agent  should  be  reported 
immediately  to  the  Bureau  of  the  PubUc  Debt. 
Parkersburg.  West  Virginia  28106-1328,  The 
nearest  office  of  the  Secret  Service  should 
also  be  notified  if  the  agent  believes  that  a 
security  presented  for  redemption  may  be 
counteifeil  or  stolen,  or  if  the  cutsunstances 
of  the  presentation  are  suspiaous  in  any 
other  respect 

2a  Nouce  to  agent  (Sec  321.17(al]  The 
paying  agent  will  be  notified  if  an  erroneous 
payment  ha*  occurred.  The  notice  will 
generally  be  in  writing  horn  the  Bureau  of  the 
Public  Disbt  If  an  investigation  is  to  be  made. 
the  notice  will  enable  the  agent  lo  ooufy  its 
bonding  company,  aaaamble  pertinent 
informauon  coaceming  the  tranaactioo  for 
presentation  during  the  iovesbgatiaa.  and 
lake  any  other  actioo  it  deems  appropriate  tu 
protect  Its  interest 

21.  Detemunalion  of  liability.  [Sec  321-18) 
Upon  compleuan  of  the  investigation.  th« 
Bureau  of  tba  Public  Debt  wdl  exanuoe  the 
infomiaboa  it  has  developed  for  Lbe  purpose 
of  detensuitng  whetlier  or  not  an  agent  may 
be  reheved  of  liability  for  any  loaa  that  may 
have  teaaltad.  If  i(  caasiat  be  relieved  of 
Liability,  tbe  a^^nt  will  be  asied  to  retmburse 
the  Treasury  promptly.  Any  amount  not  paid 
within  30  days  will  be  subject  to  the 
asaessmenl  of  late  charges  and  other 
administrative  sctioos  under  the  provisions 


of  the  Federal  Claims  Collection  Standards  (4 
CFR  Paris  101-105).  Reconsideration  of  a 
determination  of  liability  will  be  made  m  any 
case  where  an  agent  so  requests  and  presents 
(tdditiocial  evidence  and  information 
regarding  the  tranaacbon. 

22-  Relief  for  lock  of  timely  notice  [Sec 
321  1ft I  A  paying  agent  will  be  relieved  of 
liability  to  the  United  Slates  for  any  loss 
resulting  fnim  the  erroneous  payment  of 
securities  where  the  Secretary  of  the 
Treasury,  or  his  designee,  determines  that 
wntten  notice  of  either  liability  or  potential 
liability  has  not  been  given  to  the  agent 
withm  ten  years  of  the  ddte  of  the  erroneous 
payment 

Subpart  F^Forwarding  Items 

23,  Securities  forwarded  to  Federal 
Reserve  Bank  for  payment-  [Sec  321-22) 

(a)  General-  [Sec  321.22|  Securities 
presented  for  cash  payment  or  redemption- 
exchange,  that  an  agent  is  not  authonzed  to 
redeem,  shall  be  forwarded  to  the  Fiscal 
Agency  Department  of  a  Federal  Reserve 
Bank,  with  all  required  supporting 
d(«:umenian<)n  and  any  necessary  payment 
instructions. 

|b|  Signature  to  and  certificaUon  of  request 
fur  payment  [Sec  321.22]  An  agent  qualified 
under  Part  330  lOrcular  No  BBB)  may  elect  to 
8pe<nally  endorse  secunties  for  presenters  in 
lieu  of  requiring  corapteiion  of  the  requests 
for  payment  Unless  this  procedure  is  used, 
the  presenter  must  sign  the  request  on  each 
security  and  the  signature  must  be  certified 
Before  completing  the  certification,  the  agent 
should  eatdblish  the  ideoUly  of  the  presenter 
The  Treaaury's  idenbficatuMi  guidelines 
should  be  followed  tn  view  of  the  potential 
liability  that  attaches  to  soch  cartificaboa 

(c|  Addreas  and  Taxpayer  idenUfying 
number  [Sec  321.22]  In  every  case,  a  current 
sddrttss  shall  be  furnished.  The  presenter  s 
taxpayer  identifying  number  [social  security 
number  or  employer  identification  number) 
shall  be  provided  if  it  is  not  included  in  the 
inscription. 

|d|  Redewption-eKchange  [Sec  321.22)  For 
redemptioti -exchange  transactions  submitted 
as  forwarding  items,  the  issue  date  of  the 
Series  HH  bonds  wii!  be  the  fir«t  day  of  the 
month  in  which  a  correctly  completed  and 
signed  exchange  subscription  and  full 
payment  are  received  by  the  Federal  Reserve 
Bank. 

te)  Partial  redemption.  [Sec  321.9(1)  and 
321  22)  partial  redemption  of  a  security  other 
than  a  $25  Series  E  bond  or  savings  note,  a 
$50  Series  ffi  bond,  or  a  $500  Series  H  or  HH 
bond  may  be  made  by  a  Federal  Reserve 
Bank.  The  amount  paid  must  be  equal  lo  the 
redemption  value  of  ons  or  more  authorized 
denominations  on  the  date  of  the  transaction. 
If  a  security  is  received  by  ao  a^nt  for 
partial  redemption,  the  words  "to  the  extent 
of  $  (face  amount)  and  reissue  of  the 

remainder"  should  be  added  to  the  first 
sentence  of  the  request  for  payment  The 
request  should  then  be  completed  in  the 
regular  manner  and  the  signature  of  the 
presentnr  ceftiTied.  The  secunly  shall  be 
forwarded  to  the  Fiscal  A^ncy  Dep»rtiDent 
of  a  Federal  Reserve  Bank. 
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Subpart  G — Miscellaneous  /divisions 

24.  Fees  and  charges.  jSec  321-23|  Service 
fees  are  not  intended  lo  compensate  paying 
agents  for  the  reporting  of  interest  paid  as 
pari  of  the  redemption  value  of  securities  as 
required  by  Federal  Tax  Regulations  (26  CFR 
1.0649-4). 

(a)  Fiscal  agency  system  transmittals.  [Sec 
321^]  Fee  will  be  paid  by  Treasury  for 
securities  an  agent  redeems  for  cash  or  on 
exchange  during  each  calender  quarter.  Such 
fees  Will  be  paid  lo  the  agent  by  check  or 
ACH  Inquiries  should  be  directed  to  the 
Bureau  of  the  Public  Debt.  Parkersburg,  West 
Virginia  28106-1328. 

(b)  EZ  CLEAR  transmittals.  [See  321.23) 
Fees  will  be  paid  by  the  Federal  Resen-e 
Bank  lo  the  presenting  institution  for 
securities  redeemed  during  each  calendar 
month  that  are  submitted  in  separately  sorted 
cash  letters,  such  fee  payments  will  be  made 
only  by  ACH.  No  fees  will  be  paid  for 
secunties  received  by  the  Bank  in  mixed  cash 
tetters.  The  Bank  will  charge  the  presenting 
institution  for  processing  redeemed  securities 
received  in  mixed  cash  letters.  Inquiries 
regarding  separately  sorted  cash  letters 
should  be  directed  lo  ihe  Pittsburgh  Branch. 
Federal  Reserve  Bank  of  Cleveland.  P  O.  Bo» 
867.  Pittsburgh.  Pennsylvania  15230-0867, 
Inquiries  rej^arding  mixed  cash  letters  should 
be  directed  to  the  Federal  Reserve  Bank  or 
Branch  or  Regional  Check  Processing  Center 
where  the  cash  letters  were  directed. 

25.  Claims  on  account  of  lost  securities 
{Sec  321.24]  if  a  security  redeemed  by  an 
agent  is  lost  stolen,  or  destroyed  while  in  the 
custody  of  the  agent,  or  in  transit  prior  to 
settlemeni  or  audit  relief  will  be  considered, 
provided  the  security  can  be  identified  by 
serial  number.  (See  par^igraph  18  of  this 
Appendix  regarding  the  maintenance  of 
records  of  redeemed  securitiesl.  Claims  for 
secunties  submitted  through  Ihe  fiscal  agenc>' 
system  should  be  submitted  lo  the  Fiscal 
Agency  Department  of  a  Federal  Reserve 
Bank  on  Form  PD  2517  with  a  pholU4;opy  of 
the  secunly.  if  available.  The  agent  will  be 
advised  when  Ihe  claim  has  been 
adjudicated.  If  a  redepmed  secunty  presented 
via  EZ  CLEAR  IS  lost  prior  lo  settlement,  the 
presenting  institution  should  resubmit  a 
photocopy  of  the  security  lo  obtain 
settlement  in  accordance  with  ihe  Bank's 
instructions- 

26.  Additional  information.  |Sec  32125] 
Requests  for  additional  advice,  clariflcalion 
of  Ihe  payment  regulations  or  this  Appendix, 
and  other  miiUera  relating  to  the  actions  of  a 
rmanoal  institution  as  paying  agent  should 
generally  be  made  to  the  Federal  Reserve 
Bank. 
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31  CFR  Part  330 

I  Department  of  the  Treasury  Circular  No. 

au.  FmtiRevistonI 

Regulations  Governing  Payment  Under 
Special  EfKlorsement  of  United  States 
Savings  Bonds  and  United  States 
Savings  Notes  (Freedom  Shares) 

agency:  Bureau  of  the  Public  Debt, 
Fiscal  Service.  Treasury. 
Acnow  Final  rule. 

SUMMAHV:  Departmenl  of  Ihe  Treasury 
Circular  No,  SSG  (31  CFT^  Part  330) 
contains  the  regulations  govpming  the 
payment  of  United  States  Savings  Bonds 
and  United  Stales  Savnngs  Notes 
(Freedom  Shares)  under  special 
endorsement.  Currently,  paying  agents 
may  not  redeem  savings  bonds  and 
notes  by  special  endorsemeni  for 
surviving  beneficiaries^  The  Fifth 
Revision  of  this  Circular  is  necessary  to 
provide  additional  authority  to  qualined 
paying  agents  to  redeem  savmgs  bonds 
and  notes  for  surviving  beneficiariPH, 
thereby  streamlining  the  process. 
EfTECTIVE  DATE:  October  1.  1988 
FOR  FURTHER  INFORMATKM  COHTACT: 

Dean  A.  Adams.  Assistant  Chief 

Counsel.  Bureau  of  the  Public  Debt, 

Savings  Bond  Operations  Office. 

Parkersburg.  W  V  26106-1328.  (304]  420- 

6505, 

SUM>LEMENTARV  IMRMtMATKHC 

Department  of  Ihe  Treasury  Circular  No. 
flSB.  Fourth  Revision,  authorized 
qualified  agents  to  use  a  special 
endorsement,  in  lieu  of  obtaining  the 
owner's  signature  lo  the  request  for 
payment,  for  certain  series  of  savings 
bonds  and  for  savings  notes.  The  special 
endorsement  authority  applies  to 
savings  bonds  of  Series  A.  B.  C.  D.  E. 
and  EE,  as  well  as  notes.  Qualified 
agents  are  also  authorized  to  redeem  for 
cash,  or  in  exchange  for  Series  HH 
bonds,  certain  classes  of  specially 
endorsed  securities. 

The  Fifth  Revision  of  this  Circular 
expands  the  authority  of  qualified 
agents  to  use  the  special  endorsement 
procedures,  including  the  redemption  of 
bonds  and/or  notes  presented  by  a 
surviving  beneficiary.  Circular  No.  750 
and  its  Appendix  (31  CFR  Part  321)  are 
also  bemg  revised  !o  include  this 
authority. 

Specially  endorsed  securities  that  a 
qualified  agent  may  redeem  for  cash,  or 
in  exchange  for  Series  HH  bonds,  are 
restricted  to  those  securities  an  agent  is 
otherwise  authorized  to  redeem  under 
the  provisions  of  Department  of  the 
Treasure'  Circular  No.  750.  Fourth 
Revision  These  include  (1)  Series  A.  B. 
C,  D,  E.  and  EE  savings  bonds,  and 


notes,  presented  for  cash  redemption  by 
an  individual  named  as  owner  or  co- 
owner,  or  as  beneficiary  who  has 
survived  the  death  of  the  owner,  and  (2) 
(ligihle  Series  E  and  EE  bonds  and 
i*a\.ings  noles  presented  for  redemptior.- 
evchange  by  an  individual  who  ts  Ih*: 
owner,  co-owner,  or  stirviving 
beneficiary. 

All  agents  currently  qiialified  lo 
exercise  the  special  endorsement 
aulhonfy  are  automatically  requalifird 
under  the  provisions  of  the  Fifth 
Revision. 

Apart  from  the  changes  cited,  the  Fifth 
Revision  does  not  differ  substantia!:), 
from  Ihe  Fourth  Revision  DifTerencfs 
between  the  two  revisions  appear  in 
55  330.1.  330.3.  330.5.  and  3306,  whith 
have  been  revised  to  include 
appropriate  references  to  the  authority 
to  pay  bonds  for  surviving  beneficin'ies. 
Also.  5  5  330.7  and  330.8  have  been 
revised  to  clarify  transmittal 
instructions. 

Procedural  Requirements 

This  rule  is  not  considered  a  "maior 
rule"  for  purposes  of  Executive  Order 
12291.  A  regulatory  impact  analysis, 
fherefore.  is  not  required. 

The  notice  and  comment  provisions  of 
the  Administrative  Procedure  Act  are 
inapplicable,  pursuant  to  5  U.S.C. 
S53(a)(2).  As  no  notice  of  proposed 
rulemaking  is  required,  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  US  C 
601,  etseq)  do  not  apply 

This  regulation  has  been  determined 
by  the  Office  of  Management  and 
Budge)  not  to  have  information 
collection  requirements  requiring 
approval  pursuant  lo  the  Paperwork 
Reduction  Acl  of  1980  (44  U.S.C.  3501 ). 

List  of  Sub/ects  in  31  CFR  Pari  330 

Banks  and  banking.  Federal  Reserve 
System,  Govemmenl  securities. 

Dated:  September  22. 1988. 
Gerald  Muiphy, 

Fiscal  Assistant  Secretary . 

In  31  CFR  Chapter  II.  Part  330. 
Department  of  the  Treasury  Circular  No. 
888.  Fourth  Revnsion.  dated  fuly  1. 1980. 
is  hereby  revised  and  reissued  as 
Department  of  the  Treasury  Circular  No. 
888.  Fifth  Revision,  as  follows: 
PART  330~REGULATIONS 
GOVERNING  PAYMENT  UNDER 
SPECIAL  ENDORSEMENT  OF  UNFTED 
STATES  SAVINGS  BONDS  AND 
UNITED  STATES  SAVINGS  NOTES 
(FREEDOM  SHARES) 

Sef. 

330.0    Purpose. 

330-1     Definition  of  terms. 
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330^    Qualilicatton  for  use  of  special 

endorsement 
330-3    Guaranty  given  lo  the  United  Stdlea. 

330.5  EvidoBce af  (mmaa't  mi^uniaiMii  to 

330.6  Secunbe«  eligible  for  sper.idl 
endorsenienL 

330.7  Pajinent  or  redempUun — exchanste  by 
agent. 

3.30.8     Paj-menl  op  redemption — exchange  by 

Federal  Reserve  Bank 
330  9    Fiscal  agents. 

330.10  Modiftcatlons  of  other  circulars- 

330.11  Suppletnenn.  ain«ndineiits.  or 
revisions. 

Authority:  »  U  SaJMfcand  312fi 

$330.0    Purpose. 

The  regulations  m  this  Part  establish  a 
procedure  under  which  qualified  pa>^n^ 
agents  may  specially  endorse  United 
States  Savings  Bonds  of  certain  series 
and  United  States  Savings  Notes 
(Freedom  Shares],  and  either  redeem  the 
secunlies  so  endorsed,  or  forward  them 
to  a  Federal  Re3er\'e  Bank  for 
redemption,  with  or  without  the  owner's 
signature  to  the  requests  for  payment. 

$330.1    DvfMtlon  of  tvrmft. 
As  used  in  this  Part 

(a)  "Federal  Reserve  Bank"  or  "Bank" 
refers  to  the  Federal  Reserve  Bank  of  the 
district  in  which  a  paying  agent  is 
located,  and  includes  the  branchfes)  of 
the  Bank,  where  appropriate. 

(b)  "Ownerfsf  means  the  person(s) 
named  as  registered  owner  or  coowners 
on  a  bond  or  note,  or  as  the  designated 
beneficiary  who  has  succeeded  to 
ownership  of  the  bond  or  note  upon  the 
death  of  the  owner.  ForAe  purposes  of 
Bpeaal  endorsement  but  not  payment 
by  a  quahfied  agent  the  term  may  also 
include  Bduciaries.  corporations, 
partnerships,  associations,  and  other 
entities  named  on  a  security,  where  such 
registration  is  authorized. 

(c)  "Paying  agent(sr  or  "agentls)" 
refers  to  an  eligible  financial  institution 
qualified  under  the  provisions  of  this 
Part  to  specially  endorse  gecuritws  im4 
qualified,  under  the  provisions  of 
Department  of  the  Treasury  Circular  No. 
750.  current  revision  (31  CFR  Part  321). 
to  redeem  eligible  savings  bonds  and 
notes.  The  term  includes  the  branches  of 
a  qualified  agent  that  redeem  bonds  and 
notes  and  account  directly  to  a  Federal 
Reserve  Bank. 

(d)  "Redemption"  and  "payment"  are 
used  interchangeably  for  payment  of  a 
bond  or  note  in  accordance  with  the 
terms  of  its  offering  and  the  regulations 
governing  it  and  include  -redemption- 
exchange". 

(e)  "Redemption-exchange"  means 
any  authorized  redemptioa  of  eHgible 
securities  for  the  purpose  of  applying  the 


proceeds  in  payment  for  other  secuntie.s 
offered  in  exchange  by  the  Treasury. 

(0  "Savings  bond(s)"  or  "bond(s)" 
means  a  United  States  Savings  Bond  of 
Senes  A.  B.  C.  D,  E  or  EE. 

(g)  "Savings  notesfs)"  or  "notes(8j" 
means  a  United  States  Savings  Note 
(Freedom  Share). 

(h)  "Security"  or  "securiUes"  means  a 
savings  bond  or  note,  as  defined  in 
paragraphs  (f)  and  (g)  of  this  section, 

(i)  "Special  endorsemeni"  means  a 
procedure  under  which  a  security  is 
redeemed  by  an  agent  qualified  under 
the  provisions  of  this  Part,  fur  cash  or  on 
redemption-exchange  (or  forwarded  for 
redemption  to  a  Federal  Reserve  Bank, 
where  appropriate),  utilizing  a  speciaJ 
stamp  placed  on  the  security  in  lieu  of  a 
request  for  payment  signed  by  the 
owner. 

}  330.2    Ouaftflcatton  for  usa  of  special 
endorvement 

(a)  Application  for  authorUy-  Any 
financial  institution  qualified  as  a 
paying  agent  of  savings  bonds  and  notes 
under  the  provisions  of  Department  of 
the  Treasury  Circular  No.  750.  current 
revision,  may  establish  its  eligibility  to 
employ  the  special  endorsement 
procedure  by  executing  and  submitting 
the  appropriate  application-agreement 
form  to  the  Federal  Reserve  Bank.  In 
executing  the  form,  the  agent  certifies 
that  by  duly  executed  resolution  of  its 
governing  board  or  committee,  it  has 
been  authorized  to  apply  for  the 
pnvilege  of  paying  and  processing 
secuiities  in  accordance  with  the 
provisions  and  conditions  of  this  Part 
(Circular  No.  B86,  including  all 
supplements,  amendments,  and 
revisions,  and  any  related  instnictions] 
If  the  application  is  approved,  the 
Federal  Reserve  Bank  will  issue  a 
certificate  of  qualification. 

(b)  Agents  previously  qualified. 
Paying  agents  qualified  under  previous 
revisions  of  this  Part  are  authorized  lo 
continue  to  act  without  requallficatioa 
They  shall,  however,  be  subject  to  the 
terms  and  conditions  of  the  pre\ioiisly 
executed  application  and  these 
regulations  in  the  same  manner  and  tu 
the  same  extent  as  though  they  had 
requahfied  heretinder. 

(c|  Termination  of  quahficaUon.  The 
Secretary  of  the  Treasury  reserves  the 
nght  to  withdraw  the  special 
endorsemeni  authority  from  any  paying 
agent  at  any  time.  Such  authority  will 
also  be  terminated  at  any  time  at  the 
request  of  the  paying  agent.  In  either 
event  fonnal  notice  of  the  termmation 
shall  be  given  to  the  agent  in  writing  by 
the  Federal  Reserve  Bank. 


§330.3    Spedel  eiKioraement  Of  securtUes. 

(a)  Form  of  endorsement.  Each 
security  processed  under  the  provisions 
of  this  Part  shall  bear  the  following 
endorsement: 

Request  by  owner  and  validity  of 
transacljon  gu-iranteed  m  accordant:*!  with 
TD  Circular  .No  aaa.  its  re\ised  (Name, 
location,  and  paying  agent  r>Mie  number 
assigned  by  F*-deral  Reserve  B^nk  ) 

This  endorsement  must  be  legibly 
impressed  in  black  or  other  dark -colored 
ink  on  the  back  of  the  security  in  the 
space  provided  for  the  owner  to  request 
payment. 

(b)  Endorsement  stamps.  Endorsemeni 
stamps  may  be  obtained  from  the 
Federal  Reserve  Bank  or,  with  its 
apprn\al.  purchased  by  the  agent 
Requests  for  stamps  to  be  fiimished  or 
approved  by  the  Bank  must  be  made  in 
writing  by  an  officer  of  the  paying  agent 
Stamps  procured  by  an  agent  may  not 
exceed  a  space  bounded  by  IV,  inches 
vertically  and  3  inches  horizontally. 
They  must  follow  exactly  the  wording 
prescribed.  They  may  also  include  space 
for  the  transaction  date  and  the  initials 
or  signature  of  the  officer  or  employee 
authonzed  to  approve  the  transaction. 

(c)  SfH:urities  registered  in 
coownership  or  beneficiary  form.  In  the 
case  of  securities  registered  in 
coownership  or  beneficiary  form,  the 
agent  shall  indicate  which  person, 
whose  name  is  inscnbed  thereon, 
requested  payment  or  exchange  by 
encircling  in  black  or  other  dark -colored 
ink  the  name  of  that  person  (ur  both 
coowners,  if  the  request  is  joint)  in  the 
inscription  on  the  face  of  the  securities 

(d)  Restrictions.  Under  no 
circumstances  shall  the  special 
endorsement  procedure  be  used  lo  give 
effect  to  a  transfer,  hypothecation  or 
pledge  of  a  security,  or  to  permit 
payment  lo  any  person  other  than  the 
owner,  coowner.  or.  where  appropriate, 
beneficiary  Violation  of  these 
provisions  will  be  cause  for  withdrawal 
of  an  agent's  authority  lo  process 
secunties  under  the  special  endorsemeni 
procedure,  and  may  involve  additional 
penalties  if  the  circumstances  warrant 
such  action. 

$330.4    Guaranty  gtven  to  the  United 
States. 

By  the  act  uf  paying  or  presenting  to  a 
Federal  Reser\'e  Bank,  for  pajinent  or 
exchange,  a  secunty  on  which  it  has 
affixed  the  special  endorsement  a 
payment  agent  shall  be  deemed  to  have: 

(a)  Unconditionally  guaranteed  to  the 
United  States  the  validity  of  the 
transaction,  including  the  identification 
of  the  owner  and  the  disposition  of  the 
proceeds  or  the  new  bonds,  as  the  case 
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may  be,  in  accordance  with  the 
presenter's  instruction: 

(b)  Assumed  complete  and 
unconditional  liability  to  the  United 
States  for  any  loss  which  may  be 
incurred  by  the  United  Slates  as  a  result 
of  the  transaction;  and 

(c)  Unconditionally  agreed  to  make 
prompt  reimbursement  for  the  amount  of 
any  loss,  upon  request  of  the 
Department  of  the  Treasury. 

§  330.5    Evidence  of  owners  Of 
beneliciary'a  authohzatKm  to  affix  special 
endorsement 

(a)  Form  of  Quihorizoiion.  The 
Treasury  does  not  prescribe  the  form  or 
type  of  instructions  an  agent  must 
obtain  from  each  owner,  coowner  or 
beneficiary  in  order  to  use  the  special 
endorsement  procedure.  In  the  case  of  a 
redemption-exchange,  the  owner, 
coowner  or  beneficiary  authorized  lo 
request  the  exhanf^e  (as  specified  in 
Circular  No.  750,  §32l.8(bj),  must  sign 
the  exchange  subscription  even  though 
the  securities  are  specially  endorsed. 

(b)  Securities  in  coownership  or 
beneficiary  form.  Securities  registered  in 
coownership  or  beneficiary  form  should 
be  accepted  for  special  endorsement 
only  for  immediate  payment  or 
exchange.  Acceptance  of  bonds  and 
notes  for  processmg  at  some  future  date 
should  be  avoided  as  authority  to  utilize 
such  endorsement  generally  expires 
upon  the  death  of  the  owner  or  coowner 
on  whose  behalf  securities  were  to  be 
paid.  Requests  for  payment  of  securities 
present  by  the  surviving  beneficiary 
must  be  supported  by  a  certificate  of 
death  for  the  owner  named  thereon,  as 
rt?quired  by  Circular  No.  750.  Part  321 
and  the  Appendix  to  that  part, 

(c|  Record  of  authorization.  Agents 
should  maintain  such  records  as  may  be 
necessary  to  establish  the  receipt  of, 
and  compliance  with,  instructions 
supporting  the  special  endorsemeni.  If 
the  agent  elects  to  make  notations  on 
the  backs  of  the  securities  to  serve  as  a 
record,  the  Bureau  of  the  Public  Debt 
will  undertake  to  produce,  on  request 
photocopies  of  such  securities  at  any 
time  up  to  ten  years  after  the 
redemption  date.  However,  the  Bureau 
does  not  not  assume  responsibility  for 
the  adequacy  of  such  notations,  for  the 
legibility  of  any  photocopy,  or  for  failure 
to  produce  a  photocopy  from  its  records. 

§  330.6    Securities  eligible  for  special 
endorsement 

(a)  General  authority  A  qualified 
agent  is  authorized  to  affix  the  special 
endorsement  to: 

(1)  Savings  bonds  of  Series  A.  B,  C.  D. 
E.  and  EE  and  savings  notes  to  be 
redeemed  for  cash,  and  (2)  eligible 


savings  bonds  of  Senes  E  and  EE  and 
savings  notes  to  be  redeemed  in 
exchange  for  Senes  FIH  bonds  under  the 
provisions  of  Orcular  No.  2-80  (31  CFR 
Part  352J. 

(b)  Securities  which  may  not  be 
specially  endorsed.  TTie  special 
endorsement  procedure  may  not  be  used 
in  any  case  in  which  payment  or 
exchange: 

(1)  Is  requested  by  a  parent  on  behalf 
of  a  minor  child  named  on  the  security, 
or  (2)  requires  documentary  evidence, 
under  regulations  contained  in  Circulars 
Nos.  530  and  3-80  (31  CFR  Parts  315  and 
353.  respectively),  except  as  indicated  in 
5  330.5. 

(c)  Securities  owned  by  nonresident 
aliens-  As  securities  owned  by  a 
nonresident  alien  individual,  or  a 
nonresident  foreign  corporation, 
partnership,  or  association,  may  be 
subject  to  the  nonresident  alien 
witliholding  tax,  bonds  and  notes  held 
or  received  by  an  agent  for  the  account 
of  such  owners  must  be  forwarded  to 
the  Federal  Reserve  Bank  for 
redemption,  even  though  the  agent  may 
specially  endorse  the  securities. 

I  330.7    Payment  or  redemption-exchange 
by  agent 

Specifically  endorsed  securities  may 
be  paid  in  cash  or  redeemed  in 
exchange  for  Series  KH  bonds  pursuant 
to  the  authority  and  subject,  in  all  other 
respects,  to  the  provisions  of  Circular 
No.  750.  current  revision,  its  Appendix. 
and  any  other  instructions  issued  under 
its  authority.  Each  specially  endorsed 
bond  or  note  paid  by  an  agent  must 
have  the  agent's  payment  stamp 
imprinted  on  its  face  and  show  the  date- 
and  amount  paid.  Secunties  so  paid 
should  be  combined  with  other 
securities  paid  under  that  Circular  and 
forwarded  to  the  Federal  Reserve  Bank 
for  settlement.  Securities  redeemed  on 
exchange  must  be  submitted  to  the 
Federal  Reserve  Bank  separately  from, 
but  at  the  same  time  as,  an  exchange 
subscription  and  any  remittance 
covering  the  issue  price  of  the  Series  HH 
bonds. 

$  330.8    Payment  or  redemption-exchange 
by  Federal  Reserve  Bank. 

Specially  endorsed  securities  which 
an  agent  is  not  authorized  to  redeem  for 
cash  or  on  exchange  should  be 
forwarded  to  the  Fiscal  Agency 
Department  of  the  Federal  Reserve 
Bank.  The  transmittals  must  be 
accompanied  by  appropriate 
instructions  governing  the  transaction 
and  the  disposition  of  the  redemption 
checks  or  new  bonds,  as  the  case  may 
be.  The  securities  must  be  kept  separate 
from  others  the  agent  has  paid  and  must 


be  submitted  in  accordance  with 
instructions,  issued  by  the  Bank. 

§  330.9    Fiscal  agents. 

The  Federal  Re.serve  Banks,  as  fiscal 
agents  of  the  United  Slates,  are 
authorized  lo  perform  such  services  as 
may  be  requested  by  the  Secretary  of 
the  Treasury,  or  his  designee,  in 
connection  with  ihis  part 

§330.10    Modmcattons  of  other  ctrculars. 

The  provisions  of  this  part  shall  be 
considered  as  amending  and 
supplementing:  Department  of  the 
Treasury  Circulars  Nos.  530,  653,  and 
750  (31  CFR  Parts  315.  316.  and  321, 
respectively],  and  Department  of  the 
Treasury  Circulars,  Public  Debt  Series 
Nos.  1-60,  2-60.  3-80.  and  3-67  (31  CFR 
Paris  351.  352,  353.  and  342. 
respectively),  and  any  revisions  thereof, 
and  those  Circulars  are  hereby  modified 
to  the  extent  necessary  lo  accord  with 
the  provisions  of  this  part, 

§  330. 1 1    Supplentents.  amendments,  or 
revlslons- 

The  Secretary  of  the  Treasury  may.  at 
any  time,  or  from  time  to  lime,  revise, 
supplement  amend  or  withdraw,  in 
whole  or  in  part,  the  provisions  of  this 
part. 

I  ¥9.  Due  8a-21 9tin  Filed  9-22-88;  12:43  pm) 
BILUNO  COOE  4a«0-10-« 

31  CFR  Parts  316,  342,  and  351 

(Department  of  tt>«  Treasury  Circulars  No, 
653,  Tentt)  Revision;  Public  Debt  Series  No. 
3^7,  Second  Revision;  ar>d  No.  1-60, 
Second  Revision  I 

U.S.  Savings  Bonds  and  Notes:  Tables 
Reflecting  Investment  Yields  and 
Maturity  Periods 

agency:  Bureau  of  the  Public  Debt 
Fiscal  Service,  Treasury. 
ACTION:  Notice  providing  update  oi 
tables  showing  the  redemption  values 
and  investment  yields  of  United  States 
Savings  Bonds/Notes. 

SUMMARY:  This  notice  updates  the 
tables  set  forth  in  the  offenng  circulars 
for  Series  E/EE  savings  bonds  and 
savings  notes.  The  tables  refiecl  the 
redemption  values  and  investment 
yields  for  accrual  dates  occurnng  April 
1. 1988  through  October  1. 1988,  for 
Senes  E/EE  savings  bonds  and  savings 
notes. 

EFFECTIVE  DATE:  September  26,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
[acqueline  L  lackson.  Attorney  Adviser, 
Office  of  the  Chief  Counsel.  Bureau  of 
the  Public  Debt  Washington,  DC  20239- 
0001.  (202)376-^320. 
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SUPPtXMENTARV  INFORMATION:  ThiS 

notice  updates  the  tables  showing  the 
redemption  values  and  investment 
yields  of  Series  E/EE  savings  bonds  and 
savings  notes  Department  of  the 
Treasury  Circular  No  853  (Series  E). 
Public  Debt  Series  No  1-80  ISeries  EE) 
and  Public  Debt  Series  No  3-6:' 
(Savings  Notes)  are  hereby 
supplemented  by  the  addition  of  tables 
showing  the  redemption  values  and 
investment  yields  for  accrual  dates 
occurring  November  V  1988.  through 
.•\pnl  1   1989  The  tables  reflect  the 
market-based  variable  yields  described 


in  the  offering  circulars  at  31  CFR 
316.8(b)(2|(C)(iii)  for  Series  E  savings 
bonds.  31  CFR  351.2(0(2)  for  Series  EE 
savings  bonds,  and  31  CFR  342.2a{b)(2) 
for  savings  notes.  Further,  the  values 
shown  apply  only  where  the  securities 
are  actually  paid.  They  do  not  become 
the  basis  for  future  accruals. 

List  of  Subjects  in  31  CFR  Parts  31~  and 
321 

Banlvs  and  banlcing.  Federal  Reserve 
System.  Government  securities. 


Dated  September  22.  198a. 
Gerald  Murphy. 
Fiscal  Assistonl  Secretary. 

Accordingly,  pursuant  to  the  authority 
of  Department  of  the  Treasury  Circular 
No.  653.  Tenth  Revision  (31  CFR  Part 
316).  Public  Debt  Series  No.  3-67. 
Second  Revision  (31  CFR  Part  342).  and 
No.  1-80.  Second  Revision  (31  CFR  Part 
351),  the  following  updated  tables  are 
provided: 

BILLING  COPf   (B'O-'O-M 
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U.S.    S«VI»CS   BO«CS.    S£B:ES   !        »[DE«fi|0«    vALUts  A«C    IKVESIKEWT    TIElDS    HX   ACCBUA;    rA'fS   OCC 


UPBlNG  NOV    1,    t985   TMRU  APR    1,    1989 


ISSl*  PtICt       $7.50  $18.75     $37.50     $75.00     $150.00     $375.00     $750.00 

DENOMIMTIOH     10.00  25.00       50.00     100.00       700.00       500.00     tOOC.OO 

ACCTUAL  REOEWTlOll  VALUES  DU«I«C   «LI    TEAJI   PtBlCT   fOtLOyilK  ACCBUAl   DATE  ACTUAL  XABKEt  Mjllliui 

ISSUt  OATtS                DATE(l)  (VALUES    KCREASt    Oil    FIRST  OAT   Of    1>ER10C)  riEL0(7)  T1E.D13)  YIELD(4) 

11/48  THRU  11/48         11/1/88  53.80  154.51     269.02     558.04     1076.08     2690.20     5580.40  8  50»  8  50t  8  501 

12/48  THRU     4/49         12/1/88  54.68  136.69     273.58     546.76     1093.52     2733.80     5467,60  8  501  8  50a  8  5M 

5/49  THRU     V«9          tl/l/sa  52.96  132.39     264.78     529.56      1059.12     2647,80     5295   6C  8,501!  8  5CS  8  501 

6/49  THmj    1C/49          IP/1/88  55,19  137,97     275.94     551,88      1103,76     2759.40     5518. 8C  8.505  e.5.:il  8  50t 

11/49  THRU  11,'49         lVl/88  53.45  133.63     267.26     534.52     1069.04     2672.60     5345. 2C  8  50»  8  5C»  8  5CX 

12/49  THRU     4/50         12/1/88  54.13  135.33     270.66     541.32     1082.64     2706.60     5413.20  8.501  8  -^Ct  8  5CS 

5/50  TM»U     5/50         11/1/88  52.42  131.06     262.12     524.24      1048.48     2621.20     5242.40  8.501  8  505  8  505 


(1)  ACCRUAl    DATE    S»Ol«    IS    fO«    BO«DS  OE   THE   fIRST    ISSUE  DATt  LISTED    --    AM   0«£   «<0«TM    t0«   EACH  SUCCESSIVE   X04TH  Of    ISSUE. 

(2)  ACTUAL    I«VEST»£1|T    rIELD    (AHHUAL    PERCEHTAQt   RATE)    f«0"  DATE   Of    ISSUE    OS   BECIHHIHG  Of    FIRST   ACCRUAL    PESIX   OH   OS  AFTER 
NOVEDSER    1,    1962.    ynlCHEVER    IS   LATER,    To  THE   ACCRUAL   DATE    SHOUH. 

!!)   MRITET   BASED   VARIABLE    IHVES'WHT    TIELD    (AJIKUAL    P£RC£IITAO£    RATE)    fbo«  DA'E   Of    ISSUE   0«   BEGIHHIHG  OF    FIRST   ACCRUAL   PERICC 

0«   0«    AIIER   KOVEWER    1.    1962,    UHlCBEiER    iS   UTER.    TO  THE    ACCRUAL   DATE    s»og«, 
I-)    OJARAHTEEC   HIHDMI   TIE^D    (AHHL.A.    r-EBCEi.-«i£    RA'E)    HOK  DA'E    Qf    1 SSU    OR   BtCKHlM  Of    fIRST   ACCRUAL   PEBIOC  OH   OS   AflER 

HOVEHBER    1,    1962,    WHICHEVER    IS   LATER,    to   'HE    ACCSUAL    DATE    SHOl*. 
HOIEi    AOOIIIOHAl    IHVtSIHEHT    l»toc«A'IOK    IS   DS'AIHAB.E    FRO   fEDERAl    RESEB«    BAmS   AHO 
OPERATIONS  OfFICE,    20O   THlflO   ST.,    FAfiAERSBOBC,    WV  261C2.1328. 


BUSEA 


THE    PUBLIC  DEB',    SA.IH^S  604D 
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U.S.    S*¥IN1^  BOUDS,    SEJIIES  £    -    BEOEHPtlCHI  WA1.;*S  MO   IKVtSTKtKI   riElOS  F«  KOML  MIES  OCCUKKINC  MW  1,    1968  IHKJ  tft   1.    1989 


U.S.    SAVIDGS  KMOS,    SERIES  I   ■   REDEIIPTIOII  VALUES  UO    laVESTHEIIT   TIELOS  FOD  tCUlML  OA'ES  OCOWIIINC  >0V   \,    1988  IHm  Apt    1,    19S9 


ISSUE  PBICE        $18.75     S37.50     S75.00     1150.00     1375.00     S750.00 

DEWJCHATlOil 25.00       50.00      100.00       200.00       500.00      1000.00 

ACC»U«L            REDEMPrioH   VAIUES  [HJ«I»C  WLF-rEA«  PEmcc   fOUOUIlIC  ACCHUAl  DATE              ACIUAl  KAHaT         HlmitM 

ISSUE   DATES                OAIE(I)                                       (VALUES    1«C»EAS£   <m   flBSI  DAY  OF   PERIX)                                       »1ELD(2)  TIEIOO)        TI£tO(») 

6/50  THBU  10/50         12/1/88                     152.85     265.70     531.40     1062.80     2657.00     5314.00                                   8  SOX  8  50»            8  50x" 

11/50  THRU   11/50         11/1/S8                     128.68     257.36     SU.72     1029. «     2573.60     5U7.20                                   J  50J  s'soX             8'50X 

12/50  IHBU  12/50         12/1/88                     130.60     261.20     522.40     10U.80     2612.00     5224.00                                   e.50»  B  50t             8  50a 

1/51   TMUU     4/51            1/1/89                     130.60     261.20     522.40     1044.80     2612.00     5224.00                                   8  50X  8  501             8  50X 

5/51    THRU     5/51          11/1/88                       126.49     252.98     505.96      1011.92     2529.80     5059.40                                      8  50t  8  50t              8  501 

6/51    THRU     6/51          12/1/88                       128.37     256.74     513.48      1026.96     2567.40     5134.80                                      8  50t  j'^on              j'soX 

7/51   THRU   10/51            1/1/89                     128.37     256.74     513.48     1026.96     25*7.40     5114.80                                   8  50K  8  50t             8  50X 

11/51   TKRU   11/51          11/1/88                     124.31     248.62     497.24       994.48     2486.20     4972.40                                   8  50X  8  50«             8  50X 

12/51   THRU  12/51          12/1/aa                     126.11     252,22     504.44     1008.88     2522.20     5044.40                                   8  SOX  8  501             s'sOX 

1/52  THRU     4/52           1/1/89                     126.11     252.22     504. U     1008.88     2522.20     5044.40                                   g.50»  B^SOX            g^SOX 

(1)  ACCRUAL  OATE   SBO*    IS    FOB   BO«DS  OF    THE    FIRST    ISSUE   DA'E    nSTEO    --    AOO  0«E   >C»I»   FOB  EACH   SUCCESSIVE  II0I.IH  OF  ISSUE 

(2)  ACIUAL    IHVESTIIEBT   TIELO    (AHHUAL   PEBCENIAa   BATE)    FB»  DATE  OF    ISSUE   0«  8EGINNIHC  OF    FIRST  ACCRUAL    PEBICC  0«  0«  AFTER 
»OVE«aEB    1,    1982.    yBICHEVEB    IS   LATEB,    TO  THE   ACCBuAl   OATE   ShOUII. 

(J)  MBKET   8ASED  VARIABLE    l«VtST»ENT   IIElD    (AHHUAl   PESCEHIAGE   RATEI    FBOK  DATE    D(    liS^E    06   B€G1«H]«G  OF    FIRST 

C«  OB  AFTEB  HOVEKBEB    1.    1982,    WHICHEVER    IS   LATEB,    TO  the   ACCRUAL   DATE    $HC»«, 

(4)   GUARAJITEEO  DIHIIMI   TIELO    (AHIRJAL   PEBCEHIAOE   BATE)    FBOI  DATE   OF    ISSUE   OB  SEGIH.UG  OF    FIBST  ACCBUAL  PEBIX  OH  OH  AFTER 

HOVENSEB    1,    1982,    UHICHEVER    IS   LATER,    TO  THE   ACCRUAL    DATE    SHOUIC. 
«C-E:    AOOITIO.AL    IHVESTMEHI    IHFOBHATIO.    IS  OeT.ll.A8LE    FBO«   FEDEIAL   BESEBVE  SA.KS  AJB    THE   BUBEAO  Of   THE  PUBLIC  DEBT,    SAVIHCS  HOW 
^'    ,    FAfltEBSSLJBG.    wv   26102-1328. 


ACCBUAL    PERIX 


OPEBAT10«S  OFFICE,    200 


ISSUE  PRICE       $18.75  $37.50  $75.00  $150.00  $375.00  $750.00  $7500. 

DENCWINATION      25.00  50.00  100.00  200.00        500.00  1000.00  10000. 

ACCSUAL  REDEMPTION  VALUES  DUBIMG  HALF-TEAB  PEBIQO    FOLLOWIHG  ACCBUAL  OATE  ACTUAL  MARKET  HININLM 

ISSUE  DATES  DATE(I)  (VALUES    KCBEASE  OH    FIBST  DAT  Of   PEBIOD)  )IEL0(2)  TIELD(3)  T1ELD(4) 

5/52  THRU    5/S2          V1/89  125.63  251.26  502.52  1005.04  2512.60  5025.20  50252.  8. SOX  8. SOX  8. SOX 

6/S2  IHBU     8/52           2/1/89  125.92  251.84  503.68  1007.36  2518.40  5036.80  50368.  8. SOX  8. SOX  8. SOX 

9/52  IHBU     9/52  11/1/88  121.96  243.92  487.84  975.68  2439.20  4878.40  48784.  8. SOX  8. SOX  B.SOX 

10/52  TH8U  10/52  12/1/88  123.48  246.96  493.92  987.84  2469,60  4939.20  49392.  8. SOX  8. SOX  8. SOX 

11/52   IHBU   11/52            1/1/89  123.48  246.96  493.92  987,84  2469.60  4939.20  49392.  8. SOX  fl.SOX  8. SOX 

12/52  IHBU     2/53           2/1/89  123.81  247.62  495.24  990,48  2476,20  4952.40  49524.  8. SOX  8. SOX  8. SOX 

J/55  THRU     3/53  11/1/88  119.90  239.80  479.60  959.20  2398.00  4796.00  47960.  8. SOX  8. SOX  7.SDX 

*/5J  THRU     4/53  12/1/88  121.58  242.76  485.52  971.04  2427.60  4855.20  48552.  8. SOX  B.5CX  7.5DX 

5/53  THRU     5/53           1/1/89  121.38  242.76  485.52  971.04  2427.60  4855.20  48552.  8.501  8. SOX  7. SOX 

6/53  THRU     8/53           2/1/89  121.68  243.36  486.72  973.44  2433.60  4867.20  48672.  B.SOX  8-SOX  7. SOX 

9/53  THBU     9/53  11/1/88  117.84  235.68  471.56  942.72  2356.80  4713.60  47136.  8. SOX  8. SOX  7.59X 

10/53   THRU   10/53  12/1/88  119.54  238.68  477.36  954.72  2386.80  4773.60  4773*.  8. SOX  B.SOX  7.SSX 

11/53  THRU  11/53            1/1/89  119.34  238.68  477.36  954.72  2386.80  4773.60  47736.  8. SOX  8. SOX  r.SSX 

12/53  THRU     2/54            2/1/89  119.65  239.30  478.60  957.20  2393.00  4786.00  47860.  8. SOX  8. SOX  7.5SX 

J/54   THRU     J/S4  11/1/88  115.89  231.78  463.56  927.12  2317.80  4635.60  46356.  8. SOX  B.50X  7.66X 

4/54  THRU     4/54  12/1/88  117.56  234.72  469.44  938.88  2i.7.20  4694.40  4*944.  8. SOX  8. SOX  7.67X 

S/54  THRU     5/54            1/1/89  117.56  234.72  469.44  938.88  2547.20  4694.40  4*944.  8. SOX  8. SOX  7.67X 

6/54   THRU     8/54            2/1/89  117.67  235.54  470.68  941.36  2353.40  4706.80  47068.  6-50X  8. SOX  7.67X 

9/54   THRU     9/54  11/1/88  113.96  227.92  455.84  911.68  2279.20  4558.40  45584.  8. SOX  B.SOX  7.7SJ 

10/54  THRU  10/54  12/1/88  115.48  230.96  461.92  923.84  2309.60  4619.20  46192.  8-50X  8. SOX  7.75X 

11/54  THRU  11/54             1/1/89  115.48  230.96  4*1.92  923.84  2309.60  .619.20  4*192.  8. SOX  B.SOX  7.75X 

12/54  THRU     2/55           2/1/89  115.76  231.52  4*3,04  926,08  2315,20  4*30.40  46304.  8-50X  8. SOX  7.75X 

J/55  THRU     3/55  11/1/88  112.09  224.18  448.36  896.72  2241.80  4483.60  44836.  8. SOX  B.SOX  7.8«X 

4/55  IHBU     4/55  12/1/88  113.55  227.10  454.20  908.40  2271.00  4542.00  4S420.  8. SOX  B.SOX  7.83X 

5/55  THRU     S/55           1/1/89  113.55  227.10  454.20  908.40  2271.00  4542.00  45420.  8. SOX  8.501  7.B3J 

6/5S  THRU    8/55           2/1/39  113.85  227.70  455.40  910,80  2277.00  4554.00  4SS40.  8. SOX  B.SOX  7.S3X 

9/55  THRU     9/55  11/1/88  110.27  220.54  441.08  882.16  2205.40  4410.80  44108.  8. SOX  B.5CX  7.92X 

10/55  THRU  10/55  12/1/88  111.76  223.52  447.04  894.08  2235.20  4470.40  44704.  8. SOX  8. SOX  7.92X 

11/55  THRU  11/55           1/1/89  111.76  223.52  447.04  894.08  2235.20  4470. .0  44704.  8. SOX  8. SOX  7.92X 

12/55  THBU     2/56           2/1/89  112.04  224.08  448.16  896.32  2240.80  4481.60  44816.  8, SOX  8. SOX  7.92X 

3/56  THBU     3/56  11/1/88  108.51  217.02  434.04  868.08  2170.20  4540.40  43404.  B.SOX  fl.SOX  8.00X 

4/5*  THBU     4/S*  12/1/88  111.5*  223.12  446.24  892.48  2231.20  4462.40  44624.  «   SOX  B.SOX  8.00X 

5/56  THBU     5/56            1/1/89  111.56  223.12  446.24  892.48  2231.20  4462.40  44624.  8. SOX  fl.SOX  B.OOX 

6/54  THBU     8/54           2/1/89  111.81  223.62  447.24  894.48  2236.20  4s72.40  44724.  8. SOX  fl.SOX  B.OOX 

9/56  IHBU     9/S4  11/1/88  108.28  216.54  433.12  866.24  2165.60  4331.20  43312.  8. SOX  fl.SOX  B.08X 

10/56  THBU  10/54  12/1/88  109.53  219.04  438.12  876.24  2190.60  4381.20  45812.  B.SOX  8. SOX  8.09X 

11/56  THRU  11/5*           1/1/89  109.53  219.06  438.12  876.24  2190.40  4381.20  43812.  8.501  8. SOX  8.09X 

12/56  THRU     1/57           2/1/89  110.17  220.34  440.68  881.34  2203.40  U04.80  44048.  8. SOX  B.SOX  B.OSX 

2/57  THRU    5/57          1/1/89  111.47  223.34  444.68  893.34  2233.40  4444.80  44448.  8. SOX  fl.SOX  B.OOX 


(1)  ACCRUAL  DATE   SHOUN    IS    FOR  80M0S  OF   TBE    FIBST    ISSUE  OATE    LISTED    --    ADD  OME  MOMTH  FOR  EACH  SUCCESSIVE  MONTH  OF    ISSUE. 

(2)  ACTUAL    INVESTMENT   TIELO   (ANNUAL   PEBCENTAGE    BATE)    FBOM  DATE   OF    ISSUE  OR  8EGIHNING  OF    FIBST   ACCBUAL    PEBIX  ON  OR  AFTEB 
NOVEMBER    1,    1982,   UHICHEVEB    IS   LATEB,    TO  THE  ACCRUAL  DATE   SHOUN. 

(3)  MARKET   BASED  VARIABLE    INVESTMENT   TIELD   (ANNUAL    PEBCENTAGE  BATE)    FROM  DATE  OF    ISSUE  OR   BEGIHHIHG  OF    FIBST    ACCBUAL   PERIOD 
ON  OR  AFTER   NOVEMBER    1,    1982,    yHICHEVER    IS  LATER,    TO  THE  ACCBUAL   DATE    SHOUN, 

(4)  GUABANTEED  MINIMUM  YIELD    (ANNUAL   PEBCEHTAGE   BA^E)    FBOM  DATE  OF    ISSUE  OR   BEGIHNIHG  OF    FIBST   ACCBUAL    PEflIX   ON   OB   AFTEB 
NOVEMBER    1,    1982,    WHICHEVER    IS  LATER,    TO  THE   ACCRUAL   DATE   SHOWN. 

NOTE:    ADDITIONAL    INVESTMENT    INFORMATION    IS  OBTAINABLE    FROM  FEDERAL    BESEBVE    BAHFS  AND    tne    BLBEAU  OF    T"£    PUBLIC  DEBT,    SAVINGS  BONO 
OPEBATIONS  OFFICE,    200   THIBD   ST.,    PABKEBSBU'RG,    tfv  26102-1328. 


> 
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U.S.    SAVINGS  BONOS,    SERIES  E    -    SEDEWTEON   VALUES  AND    INVESTMENT  TIELOS  FC»   ACCAUAl  DATES  OCCURRING  NOV   1,    IMS  TMtU  AJ>ff  1.    1989 

ISSUE  PRICE       »I8.75  t37.5<l  «75.00  ilSO.OO  U75.M  17S0.00  «?500. 

DENOMINATION 25.00       50.00  100.00  200.00  500.00  1000.00  10000. 

ACnUAL            REDEWTIOa  VALUES  DUUING  MLF-TEiUI  KRICS   FMLOylNG  ACCRUAL   DATE  ACTUAL  MARKET  MINIMUM 

ISSUE  DATES  OATE(I)  (VALUES    INCtEtSE  0*   FIRST  Mr  Of   RERIGDI                                       TIELOC)        riELD(3)  «IELXI(«I 

6/57  TNRU     6/57  11/1/M  108.63  217.26  434.52  869.04  2172.60  4345.20  43452.  8. SOX  8.50X  8.0SX 

7/57  THRU     7/57  12/1/88  109.88  219.76  439.52  879.04  2197.60  4395.20  43952.  8.501  8. SOX  8.08X 

8/57  TNRU  11/57  1/1/89  109.88  219.76  439.52  879.04  2197.60  4395.20  43952.  8. SOX  8. SOX  8.0SX 

12/57  THRU  12/57  11/1/88  106.88  213.76  427.52  855.04  2137.60  4275.20  42752.  8-50X  8-SOX  7.66X 

1/58  TNRU     1/58  12/1/88  108.15  216.30  432.60  865.20  2163.00  4326.00  41260.  S.SOX  8. SOX  7.66X 

2/58  THRU     5/58  1/1/89  108.15  216.30  432.60  865.20  2163.00  4326.00  43260.  8. SOX  8. SOX  7.66X 

6/58  TNRU     6/58  11/1/88  105.18  210.36  420.72  841  .U  2103.60  4207.20  42072.  8. SOX  8. SOX  7.S7X 

7/58  TNRU     7/58  12/1/SS  106.40  212.80  425.60  851.20  2128.00  4256.00  42560.  8. SOX  8, SOX  7. SSI 

8/58  TNRU   11/58  1/1/89  106.40  212.80  425.60  851.20  2128.00  4254.00  42560.  S.SOX  8. SOX  7.B8X 

12/58  TNRU  12/58  11/1/88  103.50  207.00  414.00  828.00  2070.00  4140.00  414W.  8. SOX  S.SOX  S.OSI 

1/59  TNRU     1/59  12/1/88  104.74  209.48  418.96  837.92  2094.80  4189.60  4IS96.  S.SOX  S.SOX  8.08X 

2/59  TNRU     5/59  1/1/89  104.74  209.48  416.96  837.92  2094.80  4189.60  41896.  S.SOX  8, SOX  8.08X 

6/59  TNRU     7/59  3/1/89  104.44  208.88  417.76  835.52  2088.80  4177.60  41776.  S.SOX  S.SOX  7.66X 

S/59  TNRU     8/59  11/1/88  101.14  202.28  404.56  809.12  2022.80  4045.60  40456.  S.SOX  S.SOX  7.87X 

9/59  THRU     9/59  12/1/88  102.28  204.56  409.12  818.24  2045.60  4091.20  40912.  S.SOX  S.SOX  7.871 

10/59  TNRU  11/59  1/1/89  102.28  204.54  409.12  818.24  2045.60  4091.20  40912.  8. SOX  S.SOX  7.87X 

12/59  TNRU      1/40  3/1/89  102.50  205.00  410.00  820.00  2050. W  4100. M  41000.  S.SOX  S.SOX  7.88X 

2/60  TNRU     2/60  11/1/88  99.28  198.54  397.12  794.24  1985.60  3971.20  39712.  S.SOX  S.SOX  B.OSX 

3/60  TNRU     3/60  12/1/88  1W.42  200.84  401.68  803.36  2008.40  4016.80  40168.  S.SOX  S.SOX  8.08X 

4/60  TNRU     5/60  1/1/89  100.42  200.84  401.68  803.34  2008.40  4016.80  40148.  S.SOX  S.SOX  S.08X 

6/60  THRU     7/60  3/1/89  100.58  201.16  402.32  804.64  2011.60  4023.20  40232.  8, SOX  S.SOX  8.0SX 

8/60  TNRU     8/60  11/1/88  97.44  194.88  389.76  779.52  1948.80  3897.60  38976.  S  SOX  S.SOX  8.29X 

9/60  TNRU     9/60  12/1/88  98. S4  197.12  394.24  788.48  1971.20  3942.40  39424.  S.SOX  S.SOX  8.29X 

10/60  THRU   11/60  1/1/89  98.56  197.12  394.24  788.48  1971.20  3942.40  3942*.  S.SOX  8. SOX  e.29X 

12/60   TNRU     1/61  3/1/89  98.74  197.48  394.94  789,92  1974.80  3949.60  39496.  S.SOX  S.SOX  S.29X 

2/61   TNRU     2/41  11/1/88  95.43  191.24  382,52  745,04  1912.60  3825.20  38252.  S.SOX  S.SOX  S.SOX 

3/61   THRU     3/61  12/1/88  96.73  191.44  384.92  773.8*  1934.60  38*9.20  38692.  S.SOX  S.SOX  S.SOX 

4/61   TMU     5/61  1/1/89  96.73  193.46  386.92  773.84  1934.40  3869.20  38692.  S.SOX  S.SOX  S.SOX 

6/61   THIU     7/61  3/1/89  97.01  194.02  388.84  776.08  19*0.20  3888.40  38804.  S.SOX  S.SOX  S.SOX 

8/41   THaU     8/61  11/1/88  93.98  187.94  375.92  751.8*  1879.40  3759.20  37592.  S.SOX  S.SOX  S.SOX 

9/41   THaU     9/4)  12/1/88  95.01  190.02  380.84  768.06  1908.20  3808.40  380O4.  S.SOX  S.SOX  8.501 

10/61   THOU  11/61  1/1/89  95.01  190.02  380.04  7M.0i  19M.20  3800.40  3800*.  S.SOX  S.SOX  8. SOX 

12/61  IWU     1/62  3/1/89  95.28  190.54  381.12  762.2*  1985. 68  3811.20  38112.  S.SOX  S.SOX  8. 501 

2/62  TMU     2/62  11/1/88  92.29  184.58  34*. 16  718.32  1845.80  3691.60  34914.  S.SOX  B.SOX  8. SOX 

3/42  IN8L     3/42  12/1/88  92.94  185.88  371.74  743.52  1858.80  3717.60  37176.  S.SOX  8  SOX  8. SOX 

4/42  tlliU     5/42  1/1/89  92.94  185.88  371.74  743.52  1858.80  3717.40  37174.  8  SOX  8  50X  8. SOX 

6/62  jmi    7/62  J/1/89  93.18  184.14  372,72  7*5.**  1843. M  3727.20  37272.  8. SOX  S.SOX  8. SOX 

8/42  TMU     8/42  11/1/8*  90.23  180.*4  340.92  721.84  1804.60  3609.20  34092.  S.SOX  S.SOX  8.50X 

9/62  MRU     9/62  12/1/88  90.88  1S1.74  341.52  727.04  1817.60  3615.20  34152.  S.SOX  S.SOX  8. SOX 


(1)  ACCRUAL  DATE  UOJI   It  FOR  SOMOS  OF    TNE  FIRST    ISSUE  MTE  LKTED   -■   AM  OME  MOMTN   FOR  E*C«  SUCCESSIVE  MOTTN  OF    ISSUE. 

(2)  ACTUAL    INVESTMEJIT   FIELO   (AMMUAL  PERCENTAGE   RATE)  FaOM  MTE   Of    ISSUE  0*  •EGHMINC  Of    FIRST  ACOUAL   PERIOD  0>  0«  IkFTER 
•OVEWER    1,    1982,    UMICNEVER    IS  LATER,    TO  TNE  ACCRUAL  MTE   SNOUM. 

<3)  HAKET  SUES  VA«IA(LE    HMSTMEUT   TIELO  (AMMUAL  PEtCEMTACE  MTE)   FROM  MTE  OF    ISSUE  (»  aEGINMING  Of   FIRST  ACOUAL  PERIOD 

ON  OR  AFTER  NOVEMHR    1,    1982,    UHICNEVER    IS  LATER,    TO  TNE   HCtlAL  MTE   SMOW. 
(4)  GUARANTEED  lUMilUM  TIELD  (ANNUAL  PERCENTAGE  RATE)   FROM  MTE  Of   ISSUE  OR  SEGINMIMC  OF    FIRST  ACCRUAL   PERIOD  OH  OR  AFTER 

NOVOWR    I,    1982,   IMICHEVER    IS  LATER,    TO  TNE   ACCRUAL  DATE   SHCUN. 
NOTE:   AfiSirUaiAI.   INVEtlNENr    INFOHMUIOM    IS  OtTAINABLE    Fm  FEMUU.   RESERVE    lAMCS  AND    THE   SUREAU  OF    THE   PUNLIC  DEBT,    SAVINGS  I 
OPERATIONS  OFFICE,    200  TNIRS  ST.,   PARKERSBURG,    tfv  26102-132S. 
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U.S.   SAVINGS  BONOS,    SERIES  E    -   REOEMPTIGN  VALUES  AM)    INVESTMENT   TIELDS   FOR  ACCRUAL  DATES  OCCURRING  NOV   1,    1988  THRU  APR  I,    1989 

ISSUE  PRICE        818.75     S37.50     S75.00     S150.00     S375.00     S750.00     S7500. 

DENOMINATION     25.00       50.00     100.00       200.00       SOO.OO     1000.00     10000. 

ACCRUAL  REDEMPTION  VALUES  DURING  HALF-TEAR  PERIOD    FOLLOUING  ACCRUAL  DATE              ACTUAL  MARKET  HlNltM* 

ISSUE  DATES                OATE(I)  (VALUES   INCREASE  ON   FIRST   DAT   OF    PERIOD)  TIELD(2)  TIELD(3)  TIELD(4) 

10/62  THRU  11/62           1/1/89  90.88     181.76     363.52       727.04     1817.60     363S.20     36352.  S.SOX  S.SOX  6. SOX 

12/62  THRU     1/63            3/1/89  91.26     182.52     365.04        730.08      1825.20     34S0.40     36504.  8.501  S.SOX  S.SOX 

2/63  THRU     2/63         11/1/88  88.39     176.78     3S3.56       707.12     1767.80     353S.60     3S356.  S.SOX  S.SOX  6. SOX 

!/63  THRU     3/63          12/1/Sa  S8.80      177.60     355.20        710.40      1776.00     3SS2.00     35520.  S.SOX  S.SOX  S.SOX 

4/63  THRU     S/63            1/1/89  88.80      177.60     555.20        710.40      1776.00     5SS2.00     3SS20.  S.SOX  S.SOX  8. SOX 

6/43  THRU      7/63            3/1/89  89.46      175.92     357.84        715.68      1789.20     3578.40     3S784.  S.SOX  S.SOX  S.SOX 

8/63  THRU     8/63          11/1/88  86.65      173.30     346.60       693.20     1733.00     3446.00     3*660.  8. SOX  S.SOX  S.SOX 

9/63  THRU    9/63         12/1/88  87.07     174.14     348.28      696.54     1741.40     5482.80     34828.  S.SOX  S.SOX  8. SOX 

10/63  THRU  11/63            1/1/89  67.07     174.14     348.28       696.56     1741.40     3482.80     34828.  S.SOX  S.SOX  8  53X 


(1)  ACCRUAL  DATE    5H0UN    IS   FOR   BONDS  OF   THE    FIRST    ISSUE   DATE    LISTED    '-    ADD  ONE   MONTH   FOR   EACH  SUCCESSIVE  MONTH  OF    ISSUE. 

(2)  ACTUAL    INVESTMENT    TIELD    (ANNUAL    PERCENTAGE   RATE)    fBOM  DATE   OF    ISSUE  OR   BEGINNING  OF    FIRST  ACCRUAL   PERIOD  ON  CW  AFTER 
NOVEMBER    1,    1982.    WHICHEVER    IS   LATER,    TO  THE    ACCRUAL    DATE   SHOWN. 

(3)  MARKET   BASED  VARIABLE    INVESTMENT    TIELD    (ANNUAL   PERCENTAGE   RATE)    FROM  DATE  OF    ISSUE   OR  BEGINNING  OF    FIRST   ACCRUAL    PERIOD 
ON  OR   AFTER   NOVEMBER    1,    1982,    WHICHEVER    IS  LATER,    TO  THE   ACCRUAL    DATE   SHOWN. 

(4)  GLjARANTEED  MINIMUM  rIELD    (ANNUAL    PERCENTAGE   RATE)   FROM  DATE   OF    ISSUE   OR  BEGINNING  OF    FIRST  ACCRUAL    PERiOO   ON  OR   AFTER 
NOVEMBER    1,    1982,    WHICHEVER    IS  LATER,    TO  THE   ACCRUAL   DATE    SHOWN. 

NOTE;    ADOITIONAL    INVESTMENT    INFORMATION    IS  OBTAINABLE    FROM   FEDERAL    RESERVE    BANKS   AND    THE   BUREAU  OF    the   PUBLIC  DEBT,    SAV'NGS  BONO 
OPERATIONS  OFFICE,    200   THIRD   ST.,   PARKERSBURG,    UV  26102-1328. 
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U.S.  uviDGS  SODS,  SEiiES  E  -  UDEWTiw  uuxs  MO  imEsraEaT  Tiass  na  ACOMAL  DATES  occuuiK  mr  I,  i«u  ran  An  I.  1989 
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50. K 

«56.?5 

7^.00 

t  75.00 
100.00 

1150.00 
200.00 

•375.00  S  750.00  t  7508. 
500.00     1000.00     10000. 

^ 

ACCRUAL 

REOEHPTIQM  VALUES  OURING  MLF- 

TEA«  PERIOD  FOLLCWIaC  ACC*«I.  DATE 

ACTUAL 

HASKET 

MiMIMLM 

ISSUE  DATES 

BATEd) 

(VALUES    IKKASE  M   FUST 

DAT  Of  PERIOD) 

TIEL[H2) 

»1EL0(5) 

T1EUX4I 

12/i] 

THKU 

1/M 

3/1/W 

87.62 

175.24 

242.86 

J50.48 

700.94 

1752.40 

3504.80 

55048. 

8.50X 

8. SOX 

8. SOX 

7  lit. 

TWU 

2/M 

11/1/M 

84.85 

169. 7t) 

254.55 

J19.40 

478.80 

1497.00 

3)94.00 

55940. 

8.50X 

8.508 

8. SOX 

1/64 

TKU 

3/64 

12/1/88 

85.26 

170.52 

255.78 

141.04 

462.08 

1705.20 

5410.40 

54104. 

8.501 

8.501 

8. sot 

1/W 

TMSU 

5/64 

1/1/89 

85.26 

170.52 

255.78 

341.04 

482.08 

1705.20 

5410.48 

54104. 

8,501 

8. SOX 

8. sot 

&/M 

TMU 

7/64 

3/1/89 

85.82 

171.64 

257.44 

343.28 

484.54 

1714.40 

5432.80 

54528. 

8.50» 

a. SOX 

a. SOX 

8/M 

THRU 

S/64 

11/1/ae 

83.12 

166.24 

249.34 

332.48 

444.94 

1442.40 

3324.80 

35248. 

a, SOS 

a, SOX 

a, sot 

9/M 

THRU 

9/64 

12/1/88 

85.53 

167.04 

250.59 

334.12 

448.24 

1470.60 

5541.20 

55412. 

a, sot 

a  SOX 

a. SOX 

10/6* 

TMU 

11/64 

1/1/S9 

83.53 

167.06 

250.59 

334.12 

668.24 

1470.60 

5541.20 

55412. 

8  50» 

8  501 

8. sot 

12/64 

TWli 

1/65 

3/1/89 

84.04 

168.12 

252.18 

334.24 

472.48 

1681.20 

5342.40 

55624. 

a  50X 

a, SOX 

8. sot 

?/6i 

TW)U 

2/45 

11/1/88 

81.40 

162.80 

244.20 

325.40 

451.20 

1628.00 

3254.00 

52560, 

8,501 

8, SOX 

7. SOX 

Mf.-, 

THRU 

3/65 

12/1/88 

81.80 

163.60 

245.40 

327.20 

654.40 

1636.00 

5272.00 

52720, 

8.501 

8, SOX 

7. SOX 

4/65 

THRU 

5/65 

1/1/89 

81.80 

163.40 

245.49 

527.20 

654.40 

1634.00 

3272.00 

52720. 

8.50X 

S.SOX 

7. sat 

6/65 

THRU 

7/65 

3/1/89 

82.24 

164.48 

244.72 

328.96 

657.92 

1644.80 

3289.40 

52894. 

8.501 

8. SOX 

7. SOX 

B/65 

THRU 

8/65 

11/1/88 

79.66 

159.32 

238.98 

318.64 

637.28 

1595.30 

5184.40 

51864. 

8  501 

8. SOX 

7,SSX 

9/65 

THRU 

9/65 

12/1/88 

80. D7 

160.14 

240.21 

520.28 

640.54 

1601.40 

5202.80 

52028. 

8, SOX 

8.501 

7  sat 

10/65 

THRU 

11/65 

1/1/89 

80.07 

160.14 

240.21 

52D.28 

440.54 

1601 .40 

5202.80 

52028. 

8.  SOX 

B.SOX 

7.SS 

12/65 

IWiU 

12/45 

12/1/88 

80.32 

140.44 

240.94 

321.28 

442.54 

1406.40 

5212.80 

52128. 

8  50X 

8  sot 

7.S0X 

1/66 

THRU 

4/66 

1/1/89 

80.32 

160.64 

240.96 

321.28 

642.54 

1604.40 

5212.80 

52128. 

8.501 

8. SOX 

7.S0« 

5/66 

TMBU 

S/64 

11/1/88 

77.79 

155.58 

233.37 

311.16 

622.52 

1555.80 

3111.60 

51116. 

8, 501 

8, SOX 

7.S8t 

6/66 

THRU 

6/66 

12/1/88 

78.59 

157.18 

235    77 

314.54 

428.72 

1571.80 

3145.40 

51436 

8  sot 

8. SOX 

7.S8X 

7/66 

THRU 

10/64 

1/1/89 

78.59 

157.18 

255.77 

314.34 

428.72 

1571.80 

5143,60 

31456. 

a,5DX 

a,  SOX 

7.58X 

11/66 

THRU 

11/64 

11/1/88 

76.11 

152.22 

228.33 

304. U 

608.88 

1522.20 

5044.40 

50444. 

8. SOX 

a. SOX 

7.47X 

12/66 

THRU 

12/66 

12/1/88 

76.95 

153.90 

230.85 

507.80 

615.60 

1539.00 

5078,00 

50780. 

8. SOX 

8,50X 

7  47X 

1/67 

THRU 

4/67 

1/1/89 

76.95 

153.90 

230.85 

507.80 

615.60 

1539,00 

3078.00 

50780. 

8. SOX 

8. SOX 

7.67X 

5/67 

THRU 

5/67 

11/1/88 

74.51 

149.02 

223.53 

298.04 

596.08 

1490.20 

2980-40 

29804. 

8. SOX 

8. SOX 

7.75X 

6/67  TWll 

6/67 

12/1/88 

75.36 

150.72 

226.08 

501.44 

602.88 

1507.20 

3014,40 

50144. 

8. SOX 

8. SOX 

7.75X 

7/67 

THRU 

10/67 

1/1/89 

75.36 

150.72 

226.08 

301.44 

602.88 

1507.20 

5014.40 

30144. 

8. SOX 

8, SOX 

7.75t 

11/67  THRU 

11/67 

11/1/88 

73.00 

144.00 

219.x 

292.00 

584.00 

1440.00 

2920.00 

29200. 

S.50X 

8, SOX 

7.83t 

12/67 

THRU 

12/67 

12/1/88 

73.87 

147.74 

221.61 

295.48 

590.96 

1477.40 

2954,80 

29548 

8, SOX 

8, SOX 

7,83X 

1/68 

THRU 

4/68 

1/1/89 

73.87 

147.74 

221.41 

295.48 

590.96 

1477.40 

2954   80 

29548, 

8. SOX 

8,  SOX 

7,83X 

5/68 

THRU 

5/68 

11/1/88 

71.55 

143.10 

214.45 

286.20 

572.40 

1431.00 

2862,00 

28620, 

8. SOX 

a. SOX 

7.92X 

6/68 

THRU 

6/68 

12/1/88 

72.41 

144.82 

217.23 

289.64 

579  28 

1448,20 

2896,40 

28964, 

8. SOX 

8,  SOX 

7.92t 

7/68 

THRU 

10/68 

1/1/89 

72.41 

144.82 

217.23 

289.64 

579  28 

1448.20 

2896.40 

28964, 

8,  SOX 

8, SOX 

7.92t 

11/68 

THRU 

11/68 

11/1/88 

70.12 

140.24 

210.34 

280  48 

560.96 

1402.40 

2804.80 

28048, 

a,  SOX 

8  SOX 

8.00X 

12/68 

THRU 

12/68 

12/1/88 

71.09 

142.18 

213.27 

284   36 

568.72 

1421,80 

2843.60 

28434. 

8. SOX 

8  SOX 

8.00X 

1/69 

THRU 

4/69 

1/1/89 

71.09 

142.18 

213.27 

284  36 

548.72 

1421,80 

2843.60 

284  36 

8. SOX 

8, SOX 

8.00X 

5/69 

THRU 

5/69 

11/1/88 

68.35 

137.70 

204.55 

275.40 

550.80 

1377,00 

2754,00 

27540, 

8, SOX 

8, SOX 

e.08X 

6/69 

THRU 

6/69 

4/1/89 

71.68 

143.14 

215.04 

286.72 

575. U 

1433.40 

2867.20 

28672. 

8. SOX 

8. SOX 

7.83X 

7/69 

THRU 

7/69 

11/1/88 

69.41 

138.82 

208.23 

277.44 

SSS.28 

1388.20 

2776.40 

2776*. 

6. SOX 

8.50X 

r.»2x 

(1)  ACCRUAL  OATE   SHOUII    IS   FOR   BOHOS  OF    THE    FUST    ISSUE  DATE    LISTED    -      AOO  QUE   lOIIH    FOR  EACH   SUCCFSSlVt   KOIITH  Of    ISSUE. 

(2)  ACTUAL    KVESTXEIIT   YIELD   {AIOIUAL  FfRCERTAOE   RATE)   FRW  OATE  Of    ISSUE   OR  lEGIHHIAC  OF    FIRST   ACCRUAL   PERI*  0«  OR  AFTER 
■OVEWER    1,    1982,    UmCHEVER    IS   LATER,    TO  THE   ACCRUAL   OATE   SHOW. 

(3)  HARKEI   BASED  VARIABLE    IKVtSTKEHT    TIELO    <A«IIUAL    PERCEHTAGE   RATE)    FRQK  DATE   tn    ISSUE    OR   BtGIHNIRC  OF    FIRST   ACCRUAL  PERIX 
0>  OR  AFTER  ROVtWER    1,    1982.    yHICHEVER    IS  LATER.    TO  THE  ACCRUAL  DAIE   SHOm 

(4)  SUARAKTEED  HIHIUJB  TIELD    (AJIIIUAL   PERCEHTAM  RATE)    FRO»  DAIE  Of    ISSUE  OR  •ECi«laC  Of    FIRST  ACCRUAL  PERIOD  ON  OR  AFTER 
ROVEWER    1,    1982,   UHICHEVER    IS  LATER,    TO  THE   ACCRUAL  DATE   SHOW. 

HOIE:   ADOITIORAL    KVESTHEIIT    IHfORKAIIOll    IS  0«I4I»»«IE    F»0«   FEDERAL   RESERVE  BA«S  ARD   THE  BUREAU  OF    THE   PU8L1C  DEBT.    SAVIRGS  RCW 
OPERATIONS  OFFICE,    20C   THIRD   ST,,    PARKERS8URC;,    UV  26102    1328, 
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U.S.    SAVIRCS  BOWS,    SERIES  E        REOEKPTIOR  VALUES  AaO    IKVESTIIEIIT   tIELOS  FOR  ACCRUAL  DATES  OCCUntllM)  >0V  1,    1988  THRU  APR   1,    1989 


ISSUE  PRICE       .   . 

818  75 

»37  50 

854  25 

t  75.00 
100.00 

•  150.00 
200.00 

25.00 

50.00 

7S.00 

500.00 

1000.00 

10000. 

ACCRUAL 

REDEWtlOR  VALUES  DURIHG  HALF 

TEAR  PERIOD   FOLLOWING  ACCRUAL   DATE 

ACTUAL 

NARICET 

HIHIIUI 

ISSUE  DATES 

DATE(I) 

(VALUES    INCREASE  ON  FIRST 

DAT  Of   PERIOD) 

II£LD(2) 

T1EL0(3) 

TIELDI4) 

8/69  THRU 

8/69 

12/1/88 

69.59 

139.18 

208.77 

278.34 

556.72 

1391.80 

2785.60 

27834. 

8.501 

8. SOX 

7.92X 

9/69  THRU 

11/69 

1/V89 

69.59 

139.18 

208.77 

278.36 

554.72 

1391.80 

2785.60 

27856. 

8.50t 

8. SOX 

7.92X 

12/69  THRU 

12/69 

4/1/89 

69.95 

139.90 

209.85 

279.80 

559.60 

1399.00 

2798.00 

27980. 

8.50t 

a.sot 

7.91t 

1/70  THRU 

1/70 

11/1/88 

67.76 

155.52 

205.28 

271.04 

542.08 

1355.20 

2710.40 

27104. 

8. SOX 

8.50X 

7.99X 

2/70  THRU 

2/70 

12/1/88 

67.91 

135.82 

205.73 

271.44 

545.28 

1558.20 

2716.40 

27164, 

8. SOX 

8.501 

aoox 

3/70  THRU 

5/70 

1/1/89 

67.91 

135.82 

203.73 

271.64 

545.28 

1558.20 

2716.40 

27144. 

8. SOX 

8. SOX 

I.OOt 

4/70  THRU 

6/70 

4/1/89 

68.22 

156.44 

204.66 

272.88 

545.76 

1544.40 

2728.80 

27288. 

8. SOX 

a. SOX 

eoox 

7/70  THRU 

7/70 

11/1/88 

64.08 

132.16 

198,24 

264.52 

528.64 

1521.40 

2643.20 

26432. 

8. SOX 

a.sot 

a. 091 

8/70  THRU 

8/70 

12/1/88 

66.26 

132.52 

198.78 

265.04 

550.08 

1525.20 

2650.40 

26504. 

a. SOX 

B.SOX 

a,08t 

9/70  THRU  11/70 

1/1/89 

66.26 

132.52 

198.78 

265.04 

550.08 

1525.20 

2650.40 

26504. 

8,  SOX 

8, SOX 

e.ost 

12/70  THRU  12/70 

4/1/89 

66.59 

152.78 

199.17 

265.56 

551.12 

1527.80 

2655.60 

26556. 

8. SOX 

8,  sot 

8. 081 

1/71   TBRU 

1/71 

11/1/88 

64.51 

128.62 

192.93 

257.24 

514.48 

1284.20 

2572.40 

25724. 

a  SOX 

8,  sot 

7  44t 

2/71   THRU 

2/71 

12/1/88 

64.44 

128.92 

193.38 

257.84 

515.68 

1289.20 

2578.40 

25784. 

8,50X 

8, SOX 

7.66t 

3/71   THRU 

5/71 

1/1/89 

64,44 

128.92 

195.58 

257.84 

515.68 

1289.20 

2578.40 

25784. 

8. SOX 

e.sox 

7.64X 

6/71   THRU 

6/71 

*/1/89 

64.64 

129.28 

195.92 

258.56 

517.12 

1292.80 

2585.60 

25856. 

8  SOX 

8, SOX 

7.64t 

7/71   THRU 

7/71 

11/1/88 

62.60 

125.20 

187.80 

250.40 

500.80 

1252.00 

2504.00 

25040, 

8. SOX 

8, SOX 

7.88t 

8/71    THRU 

8/71 

12/1/88 

62.75 

125.50 

188.25 

251.00 

502.00 

1255.00 

2510.00 

25100. 

8. SOX 

a. SOX 

7.87t 

9/71    THRU 

11/71 

1/1/89 

62.75 

125.50 

188.25 

251.00 

502.00 

1255.00 

2510.00 

25100. 

a. sot 

8. SOX 

7.87X 

12/71   THRU 

12/71 

4/1/89 

62.90 

125.80 

188.70 

251.60 

503.20 

1258.00 

2516.00 

25140, 

8. sot 

a  SOX 

7.S7X 

1/72  THRU 

1/72 

11/1/88 

60.92 

121.84 

182.76 

245.48 

487.56 

1218.40 

2456.80 

24568. 

a. sot 

8. SOX 

8.08X 

2/72  THRU 

2/72 

12/1/88 

61.07 

122.14 

183.21 

244.28 

488.56 

1221.40 

2442.80 

24428. 

6.50X 

a. SOX 

8.08t 

3/72   THRU 

5/72 

1/1/89 

61.07 

122.1* 

185.21 

244.28 

488-56 

1221.40 

2442.80 

24428, 

8. SOX 

8  SOX 

e.ost 

6/72   THRU 

6/72 

4/1/89 

61.25 

122.46 

185.69 

244.92 

489.84 

1224.60 

2449.20 

24492. 

a. SOX 

esot 

8.08t 

7/72  THRU 

7/72 

11/1/88 

59.52 

118.64 

177.96 

237.28 

474.54 

1184.40 

2372.80 

23728. 

a, SOX 

8. SOX 

e.29t 

8/72  THRU 

8/72 

12/1/88 

59.45 

118.90 

178.55 

237.80 

475.60 

1189.00 

2378,00 

23780. 

8, SOX 

8. SOX 

8.29t 

9/72  THRU 

11/72 

1/1/89 

59.45 

118.90 

178.55 

257.80 

475.60 

1189.00 

2378.00 

2378C, 

8, SOX 

e.sox 

8.29X 

12/72   THRU 

12/72 

4/1/89 

59.57 

119.14 

178.71 

258.28 

474.54 

1191.40 

2382.80 

23828. 

8,501 

e.sox 

8.29X 

1/73  THRU 

1/73 

11/1/88 

57.69 

115.58 

175.07 

250.76 

441.52 

1153.80 

2307.60 

23076, 

S,50t 

8, sot 

e.sox 

2/73  THRU 

2/75 

12/1/88 

57.84 

115.48 

173.52 

251.54 

442.72 

1156.80 

2313.60 

25136, 

a. SOX 

e.sox 

a.sot 

5/73  THRU 

5/n 

1/1/89 

57.84 

115.48 

173.52 

251.54 

442.72 

1156.80 

2313.60 

25156, 

esot 

8. SOX 

8.50X 

4/75  THRU 

tin 

4/1/89 

57.97 

115.94 

175.91 

231.88 

443.74 

1159.40 

2518.80 

25188. 

8,5CX 

a.sot 

8. SOX 

7/73  THRU 

7/73 

11/1/88 

56.15 

112.50 

148.45 

224.60 

U9.20 

1)25.00 

2244.00 

22440, 

8. SOX 

8. SOX 

e.sox 

8/75  THRU 

8/75 

12/1/88 

56,29 

112.58 

168.87 

225.14 

450  32 

1125.80 

2251.60 

22516 

8, six 

e.sox 

8. SIX 

9/73  THRU   11/75 

1/1/89 

56.29 

112.58 

168,87 

225.14 

450,52 

1125.80 

2251.60 

22516, 

8  SIX 

e  SOX 

8, SIX 

12/73  IHRU  12/75 

12/1/88 

55.35 

110.70 

164.05 

221.40 

442.80 

1107.00 

2214.00 

22140. 

8, SOX 

8,  sot 

e.sox 

1/74   THRU 

4/74 

1/1/89 

55.35 

110.70 

166.05 

221.40 

U2. 80 

1107.00 

2214.00 

22140. 

8. SOX 

8, SOX 

e.sox 

5/7*   THRU 

5/74 

11/1/88 

53.61 

107.22 

160.85 

214. U 

428.88 

1072.20 

2144.40 

21444. 

8. SOX 

8. SOX 

e.sox 

4/74  THRU 

6/74 

12/1/88 

55.74 

107.48 

161.22 

214.96 

429.92 

1074.80 

2149.60 

21494. 

8. SOX 

8.50X 

e.sox 

7/7*  IHRU 

10/7* 

1/1/89 

53.7* 

107.48 

161.22 

2U.96 

429.92 

1074.80 

2149.60 

21*96. 

S.50X 

8.  sot 

8.50X 

(1)  ACCfiUAL    CATE    SMOk*    IS    FOB    BOWS   0»    THE    FIBST     ISSUE    DATE    LISTEO  ADO   OWE    MOKIh    fOR   EACH   SUCCESSIVE   MOHTN   Of    ISSUE. 

(2)  ACTUAL    INVESTMENT    TItLO    (ANNUAL   PiRCENTACE    BATE)    f ROM  OATE   OF    ISSUE  OR    UGIMNING   OF    F IflSr   ACCRUAL    PffilOD   ON   OR   AFTER 
HOVEMBEtl    T,    198?,    WXICHEVEB    IS  LATER,    TO  THE   ACCRUAL   OATE    SHOUN. 

(})   MARKET    BASED   VARIABLE    IN^'ESTMENT    TIELO    (ANNUAL   PERCENTAGE    RATE)    FRCM   MTE    0'     ISSUE    OR   BEGINklHG  OF    FIRST    ACCRUAL    PERIOD 

ON  (X  AFTER  NOVEMBER    T.    198?.    tfHICttEVES    IS   LATER.    TO  THE   ACCRUAL  OATE   SMOUN. 
(4.)  (AMRAHTEEO  MINIMUM   TIELO    (ANNUAL    PERCENTAGE   RATE)    FROM  DATE  Of    ISSUE  OR  KGIKNING  OF    FIRST   ACCRUAL   PERIOD  ON  OC  AFTER 

NOVEMBER    1.    T9S2,    WHICHEVER    IS    LATER,    TO   THE    ACCRUAL    OATE    SHO*. 
NOTE:    ADOmONAL    INVESTHEHI    INFORMATION    IS   OBTAINABLE    FROM   FEDERAL    RESERVE    BANKS   AND    THE    BUREAJ   0«    TkE    PUBLIC   DEBT,    SAVINGS   BOND 
OPERATIONS  OFFICE,    200  THIRD  ST.,    PARKERS8URG.    UV  26102   T528. 
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U.S.    SAVINGS  BONOS,    S£NrES  E    ■    REDEMPTION  VALkXS  AND    INVESTMENT   TtELDS  fOR  ACCRUAL   DATES  OCCUfiRrNG  NOV   1,    1988  TH&U  APR  1,    T989 

\iSlX  PRICE        »I8.75  «7.50  «5«.?5   t   75.00  1150.00     JJ75.0C  t   750.00  t    7500- 

D£N0«INAT10N 25.00  50.00  75.00  100.00  ?00.00  500.00  1000. OO  1000O. 

ACCRUAL  REDEMPTION  VALUES  DURING  HALT  TEAR  PERIOD    FaLOUING  ACCRUAL  DATE  ACTIML  MARKET  NINlWJt 

ISStJt  DATES  DATEd)  (VALUES    INCREASE  0«   FIRST  OAT  Of   PERIOD)  TIELD(2)        TIELD<3)  TIELD(4) 

11/74  THRU   11/7>  11/1/88  52.04  104.08  156.12  208.16  416.32  1040.80  2081.60  20816.  8. SOX  8.50X  8.501 

12/74  THRU  12/74  12/1/88  52.16  104.32  156.48  208.64  417.28  1043.20  2086.40  20864.  8.50»  e.50»  8.50X 

1/75  TWU     4/75  1/1/B9  52.16  104.32  156.48  208.64  417.28  1043.20  2086.40  20864.  8.50»  8.5011  B.SOX 

5/75  THRU     5/75  11/1/88  50.53  101.06  151.59  202.12  404.24  1010.60  2021.20  20212.  a.50»  8.50»  8.50% 

6/75  THRU     6/75  12/1/88  50.64  101.28  151.92  202.56  405.12  1012.80  2025.60  20256.  8,50X  8. 501  8-50« 

7/75   THRU   10/75  1/1/89  50.64  101.28  151.92  202.56  405.12  1012.80  2025.60  20256.  8  50X  8.5011  8.50% 

11/75  THRU   11/75  11/1/88  49.06  96.12  147.18  196.24  392.48  981.20  1962.40  19624.  8.50%  8.50%  8.49% 

12/75  THRU  12/75  12/1/88  49.16  98.32  147.48  196.64  393.28  983.20  1966.40  19664.  8.50%  B.50%  8.50% 

1/76  THRU     4/76  1/1/89  49.16  98.32  147.48  196.64  393.28  983.20  1966.40  196*4.  8.50%  8.50%  8.50% 

5/76  THRU     5/76  11/1/88  47.61  95.22  142.83  190.44  380.88  952.20  1904.40  19044.  8.50%  8.50%  8.50% 

6/76  THRU     6/76  12/1/88  47.72  95.44  143.16  190.88  381.76  954.40  1908.80  19088.  8.51%  8.50%  8,51% 

7/76  TNRU   10/76  1/1/89  47.72  95.44  143.16  190.88  381.76  954,40  1908.80  19088.  8.51%  8.50%  8.51% 

11/76  THRU   11/76  11/1/88  46.21  92.42  158.65  184.84  569.68  924.20  1848,40  18484,  8,50%  8,50%  B,50% 

12/76  THRU   12/76  12/1/88  46,34  92,68  139,02  185.36  370.72  926.80  1853.60  1B556.  8.50%  8.50%  B.50% 

1/77  TNRU     4/77  1/l/a«  46.34  92.68  139,02  185,36  370,72  926,80  1853,60  18536,  8,50%  8,50%  8  50% 

5/77  THRU     5/77  11/1/88  U,87  89,74  134,61  179,48  358,96  897,40  1794,80  17948.  8,50%  8,50%  8,50% 

6/77  THRU     6/77  12/1/88  U,99  89,98  154,97  179,96  359,92  899,80  1799,60  17996,  8,50%  8,50%  8,50% 

7/77  THRU   10/77  1/1/89  44,99  89,98  134,97  179,96  359,92  899,80  1799-60  17996,  8,50%  8  50%  8,50% 

11/77  THRU  11/77  11/1/88  43,55  87,10  130,65  174,20  548,40  871,00  174200  17420.  8  50%  8.50%  7.50% 

12/77  THRU  12/77  12/1/88  43.67  87.34  131.01  174.68  349.36  873.40  1746.80  17468.  8.50%  8.50%  7  50% 

1/78  THRU     4/78  1/1/89  43.67  87.34  131.01  174.68  349.36  873.40  1746. SO  17468.  8.50%  8.50%  7.50% 

5/78  THRU     5/78  11/1/88  40.34  80.68  121.02  161.36  322.72  806.80  1613.60  16136,  8,50%  8,50%  B  40% 

6/78  THRU     6/78  12/1/88  40,34  80,68  121,02  161,36  322,72  806,80  1613,60  16136  8.50%  8  50%  !  44% 

7/78  THRU    10/78  1/1/89  40.34  80.68  121.02  161.36  322.72  806.80  1613.60  16136.  8.50%  8  50%  8.44% 

11/78  THRU   11/78  11/1/88  39,15  78,30  117,45  156,60  313,20  783, M  1566,00  15660,  8.50%  8.50%  8.49% 

12/78  THRU  12/78  12/1/88  39.23  78.46  117,69  156.92  313.84  784.60  15*9,20  15692,  8,53%  8.50%  8,53% 

1/79  THRU     4/79  1/1/89  39,23  78,46  117,69  156,92  313,84  784,60  1569  20  15692  8,53%  8  50%  B.53% 

5/79  THRU     5/79  11/1/88  38,19  76,38  114,57  152,76  305,52  '63,80  1527  60  15276  fl.57%  8,50%  8,57% 

6/79  THRU     6/79  12/1/88  38,27  76,54  114.81  153.08  306.16  765.40  1550,80  15308  8,61%  B  50%  8,61% 

7/79   THRU   10/79  1/1/89  38,27  76.54  114.81  153.08  306.16  765.40  1550  SO  15308.  8.61%  B  50%  8  61% 

11/79  THRU   11/79  11/1/88  37.24  74.48  111.72  148.96  297.92  744,60  1489.60  14896  8.61%  8.50%  8.6'% 

12/79  THRU   12/79  12/1/B8  37.24  74.48  111.72  148.96  297.92  744.80  1489,60  14896,  8,61%  8  50%  8  61% 

1/80   THRU     4/80  1/1/89  37.24  74.48  111.72  148.96  297.92  744.80  1489  60  14896,  8.61%  B  50%  8.61% 

5/80  THRU     5/80  11/1/88  36.26  72.52  108.78  145.04  290.08  725.20  K50.40  14504.  8  60%  fl.50%  fl.60% 

6/80  THRU     6/80  12/1/88  36.26  72.52  108.78  145.04  290.08  725.20  U50  40  14504.  8.60%  8,50%  8,60% 


(1)  ACCRUAL  DATE   SHOUM    IS   FOR  BOHOS  Of    THE    FIRST    ISSUE   DATE    LISTED    •-    ADD  OHE   MONTH   FOR  EACH  SUCCESSIVE   MONTH  OF    ISSUE, 

(2)  ACTUAL    INVESTMENT   TIELO   (ANNUAL  PERCENTAGE   RATE}    FROM  DATE  Of    ISSUE  OR   BEGINNING  OF    FIRST   ACCRUAL    PERIOD  ON  OR   AFTER 
HOVEieER   1,    1982,    yNICHEVER    IS  UTER,    TO  THE   ACCRUAL   DATE   SHOUM. 

(3)  MARKET  BASED  VARIABLE    INVESTMENT   YIELD   (ANNUAL   PERCENTAGE   RATE)    FROM  DATE   Of    ISS^E   OR  SEGlHNiNG  OF    FIRST   ACCRUAL    PERIOD 
ON  OR  AFTER  NOVEMBER    1,    1982,   WHICHEVER    IS  LATER,    TO  THE   ACCRUAL  DATE   SHOIM , 

(4)  GUARANTEED  NINIHUI  TIELD   (ANNUAL   PERCENTAGE   RATE)    FROM  DATE  Of    ISSUE   OR   BEGINNING  OF    FIRST    ICCRUAL    PERIOD  ON  OR   AFTFR 
NOVEMBER    1,    1982,    WHICHEVER    IS  LATER,    TO  THE  ACCRUAL  DATE   SHOIM, 

NOTE;    ADDITIONAL    INVESTMENT    INFOmATIOH    IS  OBTAINABLE    FROM  FEDERAL    RESERVE    BANKS   IMC    'HE    BUREAU  OF    The    PUBLIC  DEBT,    SAVINGS   BONO 
OPERATIONS  OFFICE,    2O0   THIRD   ST,,    PARKERS8URG,    WV  26102    1528, 
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U.S.   SAVIIKS  KHOS,   DOTES  -   REfiCMPTION  VAIUES  AND   IHVESnCn  TIELDS  FOR  ACCRUAL  DATES  OCCURRING  NOV   1,    1988  THRU  APR    1.    1989 


ISSUE  PRICE 
DENCMINATION 


S20,25 

»40,50 

S60.75 

S81.00 

25,00 

50.00 

75.00 

100.00 

ACCRUAL 
DATEd) 


REDEMPTION  VALUES  DURING  HALF-TEAR  PERIOD   FOLLOWING  ACCRUAL  OAIE 
(VALUES   INCREASE  OR  FIRST  DAT  Of  PERICS) 


ACTUAL 

IU8KET 

MINIIUF 

riELOC) 

rlEU)(3) 

TIELD(4) 

8.50% 

8.50% 

8.50% 

8.50% 

8.50% 

8.50% 

8.50% 

8.50% 

8.50% 

8.50% 

8.50% 

8.50% 

8.50% 

8.50% 

8.50% 

8.50% 

8.50% 

8.50% 

8.50% 

8.50% 

7.50% 

8.50% 

8.50% 

7.50% 

8.50% 

8.50% 

7.50% 

8.50% 

B.50% 

7.58% 

8.50% 

8.50% 

7.58% 

8.50% 

8.50% 

7.58% 

8.50% 

8.50% 

7.66% 

8.50% 

8.50% 

7.67% 

8.50% 

8.50% 

7.67% 

8.50% 

8.50% 

7.75% 

8.50% 

8.50% 

7.75% 

a. 50% 

8.50% 

7.75% 

8.50% 

8.50% 

7.83% 

8.50% 

8.50% 

7.84% 

8.50% 

8.50% 

7.84% 

5/67  TNRU 
6/67  TNRU 
7/67  TNRU 
11/67  TNRU 
12/67  THRU 
1/68  THRU 
5/68  THRU 
6/68  THRU 
7/68  THRU 
11/68  THRU 
12/6a  THRU 
1/69  THRU 
5/69  THRU 
6/69  THRU 
7/69  THRU 
11/69  THRU 
12/69  THRU 
1/70  THRU 
5/70  THRU 
6/70  THRU 
7/70  TWni 


5/67 
6/67 

10/67 
11/67 
12/67 
4/68 
5/68 
6/68 
10/68 
11/68 
12/68 
4/69 
5/69 
6/69 
10/69 
11/69 
12/69 
4/70 
5/70 
6/70 
10/70 


11/1/88 
12/1/88 
1/1/89 
11/1/88 

12/1/88 

1/1/89 
11/1/88 
12/1/88 

1/1/89 
11/1/88 
12/1/88 

1/1/89 
11/1/88 
12/1/88 

1/1/89 
11/1/88 
12/1/88 

1/1/89 
11/1/88 
12/1/88 

1/1/W 


81.86 

14S.72 

245.58 

327.U 

82.24 

164.48 

246.72 

328.96 

82.24 

144.48 

246.72 

328.96 

79.64 

159.28 

238.92 

318.56 

80.04 

160.08 

240.12 

320.16 

80.04 

160.08 

240.12 

320.16 

77.51 

155.02 

232.53 

310.04 

78.77 

157.54 

236.31 

315.08 

78.77 

157.54 

236.31 

315.08 

76.29 

152.58 

228.87 

305.16 

76.71 

153.42 

230.13 

306.84 

76.71 

153.42 

230.13 

306.84 

74.28 

148.56 

222.84 

297.12 

74.45 

149.26 

223. S9 

298.52 

74. 6J 

149.26 

223.89 

298.52 

72.31 

1U.62 

216.93 

289.24 

72.64 

145.28 

217.92 

290.56 

n.bif 

145.28 

217.92 

290.56 

70.34 

140.72 

211.08 

281. U 

70.48 

141.3* 

212.04 

282.72 

70.68 

141.3* 

212.04 

282.72 

<1)  ACCRUAL  DATE    SmOUK    IS    FOB   BONDS  Of    TkE    FIRST    ISSUE   D*TE    LISTED    -•    ADO  ONE  MOWTK   fOfl  EACH   SUCCESSIVE   KWTh  Of    ISSUE. 
(?)   ACTUAL    INVESTMENT    TIELD    (ANNUAL    PERCENTAGE    R*TE)    FROW   DATE    OF    ISSUE    OS    BEGINNING   Of    FIRST   ACCRlML    PERIOD   ON   Oft   AFTER 

NOVEMBER    1,     19e2.    WHICHEVER    IS    LATER,    TO   THE    ACCRUAL    DATE    SHOWN. 
(3)   MARKET    BASED    VARIABLE    INVESTMENT    TIELD    (ANNUAL    PERCENTAGE    RATE)    FRO«   DATE   Of    ISSUE    OR   BEGINNING   Of    FIRST    ACCRUAL    P'EBIOO 

ON   oe   AFTER    NOVEMBER    1,     1'382,    WHICHEVER    IS    LATER,    TO   THE    ACCRLiAL    DATE    SHOUN. 
(4.)    GUARANTEED   MINIMUM   YIELD    (ANNUAL    PERCENTAGE    RATE)    FROM   DATE    OF     ISSUE    OH    BEGINNING   Of    fIRST   ACCRUAL    PEfllOO    ON    OK   AfT£R 

NOVEMBER    1,     ''982,    WHICHEVER    IS    LATER,    TO   THE    ACCRUAL    DATE    SHOWN. 
NOTE:    ADDITIONAL    INVESTMENT    iNfOfiMATION    IS   OBTAINABLE    FROM    FEDERAL    RESERVE    BANKS   AND    THE    BUREAU   OF    TkE    PUBLIC   DEBT,    SAVINGS   BONO 
OPERATIONS   OFFICE,    ?00    TmIBD    ST.,    PARKERSBURG,    WV   26''02-1528. 
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U,S.    SAVIMCS   BOMS,    SEBitS   U    ■    »EDE»»PT10M    tf*l!j6S   AND  IMrtSTMENI    »!ELOS    f«   ACCIMMl    DATES  OCOJKRUC   KOV   1,    1988   TWU  APR    1,    1989 

issue  PRICE        »25.00  «37.50     150.00  $100.00  »250.00     «500.00  »2500.00  tSOOO. 

DEMCWlMATIOll     50.00  75.00     100.00  200.00  500.00      1000. 00     5000.00  10000. 

ACCRUAL  REOEHPTIOK  VAiuES  DWtlKG  HALfTEAt  PEBIX   FOtLOWUG  ACCBUAL   OATE  ACTUAl  WUIICET  NINItUt 

ISSUE  DA-ES                0ATE(1}  (VALUES    HICREASE  OH  FIRST  DAT   Of  PERIOO)                                       T1EL0(2)        TIELD(3)  T[CL0<4) 

1/80  TKRu     4/aO           1/1/89  53.86  80.79     107.72  215.W  5S8.60     1077.20     5586.00  10772.  9.75X  8. SOX  9  75X 

5/80  THRU  10/80         11/1/88  52.06  78.09     104.12  208.24  520.60     1041.20     5206.00  10412.  9.73X  8  50t  9  7SX 

11/80  THRU     4/81          11/1/88  50.52  75.48     100.64  201.28  503.20     1006.40     5052.00  10064.  9.67X  8  50t  9'67X 

5/81    THRU   10/81          11/1/88  48.14  72.21        96.28  192.56  481.40       962.80     4814.00  9628.  9.60X  8.50X  9  6OT 

11/81   THRU     4/82         11/1/88  45.86  68.79       91.72  183.44  458.60       917.20     4586.00  917?.  9.54%  8  50%  9  341 

5/82   THRU   10/82          11/1/88  O.TO  65.55       87.40  174.80  457.00       874.00     4370.00  8740.  9.181  t.iOX  9   18X 

11/82  THRU     4/83         11/1/88  41.20  61.80       82.40  164.80  412.00       824.00     4120.00  8240.  8.501  8^50X  7  SIX 

5/53   THRU  10/83          11/1/88  59.00  58.50        78.00  156.00  590.00        780.00     5900.00  7800.  8.25X  8'25X  7^S1X 

11/83  THRU     4/84          11/1/88  37.02  55.53        74.04  148-08  370.20        740.40     3702.00  7404.  8.OIX  S^OCX  7  51X 


(1>  ACCRUAL  OATC  SHOW    IS  fM  BONDS  Of    THE   FIRST    ISSUE  DATE   tlSTE3    ■■    ADO  OWE   iO*T-   fOR  EACk  SUCCESSIVE  HOMTK  Of    ISSUE. 
(2)   ACTUAL    INVESTMENT   YIELD    (AKtAjAL    PERCEKTACE    RATE)    FROM   DATE   Of    ISSUE   OB   SEGlHtdUG   Of    FIRST    ACCRUAL    PERIOO   OK   Ot   AFTER 

IWVEWER    1,     1982,    WHICHEVER    IS   LATER,    TO   THE   ACCRUAL   DATE    SMOWI . 
(3J   (URKET    8ASED   VARIABLE    IMVESTMEKT    TIElO    tAMHLlAL    PERCENTAGE    RATE)    f»CM   DAI£    Of    ISSl;E    OH   BECIWIKC   Of    FIRST   ACCRUAL    PERICC 

cm   OB    AFTER    HOVEMBER    1,     1982,    UMICHEVER    IS   LATER,    TO   THE    ACCRUAL    DATE    SHOgK. 
(4)  GUARAMTEEO  "UIW*  YIELD    (AMMUAL   PERCENTAGE   RATE)    FBCK  DATE  Of    ISSUE  OB   BEGII(lllli&  Of   flRST  ACCRUAL   PERICC  OH  OR  AFTER 

NOVEWEB    1,    1982,    WHICHEVER    IS  LATER.    TO   THE   ACCRUAL   DATE   SHQUH. 
NOTE:    ADOITIQHAL    INVESTMENT    INfOBMATlOM    iS   OBTAINABLE    FffCK   FEDERAL    RESEBVE    BA«rS   A«0    r-»E    BUREAU   OF 
OPERATIOMS  OFFICE,    200   TmffD    ST.,    PARKERSSUHG,    WV  26102- 1J28- 


PU8LIC   DEBT,    SAVINGS   BOND 


iFRDor   88-21987  Filed  9-22-fla:  12:43  pml 

BILLING  cooe  ato-io-c 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

I  Department  of  the  Treasury  Circular  No. 
750.  Fourth  Revision) 

Payment  by  Banks  and  Other  Financial 
Institutions  of  United  States  Savings 
Bonds  and  United  States  Savings 
Notes;  Freedom  Shares 

agency:  Bureau  of  the  Public  Debt. 

Fiscal  Service.  Treasury. 

ACTION:  Notice  of  change  in  the  method 

of  calculation  of  paying  agent  fees. 

SUMMARY:  This  notice  is  being  published 
to  set  out  a  revised  schedule  of  fees 
payable  to  eligible  paying  agents  of 
United  States  Savings  Bonds  and  United 
States  Savings  Notes  (Freedom  Shares), 
and  to  explain  the  basis  upon  which  the 
fees  are  computed. 
EFFECTIVE  DATE:  OclobpT  1,  1989, 
FOR  FURTHER  INFORMATION  CONTACT: 
Df-in  A.  Adams.  Assistant  Chief 
Counsel.  Bureau  of  the  Public  Debt. 
Sdvmgs  Bund  Operations  Office, 
Parkersburg.  WV  26106-1328,  (304)  420- 
6505. 

SUPPLEMENTARY  INFORMATION:  The 
Fourth  Revision  to  Department  of  the 
Treasur>'  Circular  No.  750  [31  CKR  Pdrt 
321).  at  I  321.23(a),  provides  thai  paying 
agents  submitting  redeemed  bonds  and 
notes  through  the  Federal  Reser\'e 
Check  Collection  System  will  receive  a 
fee  for  each  eligible  security  submitted 
in  a  separately  sorted  cash  letter.  Those 
agents  which  submit  redeemed  bonds 
and  notes  through  the  Fiscal  Agency 
Department  of  the  Federal  Reser\e  Bank 
Will  receive  a  fee  for  each  eligible 
savings  bond  and  note  redeemed.  As 
provided  In  §  321.23(a),  this  notice  is 
being  separately  published  to  set  out  the 
schedule  of  fees  and  the  bases  on  which 
they  are  computed  and  paid.  The 
reMsed  fee  schedule  is  applicable  to 
redemptions  transmitted  to  the  Bureau 
of  the  Public  Debt  or  the  Pittsburgh 
Branch.  Federal  Reser\e  Bank  of 
Cleveland,  as  fiscal  agent  of  the  United 
States,  on  or  after  the  effective  date  of 
this  notice. 

Revision  of  the  paying  agent  fee 
schedule  has  been  undertaken  to  reflect 
the  cost  efficiencies  that  will  be  realized 
by  those  financial  institutions  which 
choose  to  redeem  savings  bonds  and 
notes  and  process  such  securities 
through  EZ  CLEAR.  The  new  system 
will  allow  paying  agents  and  presenting 
institutions  to  use  the  Federal  Reserve 
Check  Collection  System  to  process  paid 


securities  and  eliminate  the  exception 
processing  which  is  necessarv-  under  the 
current  procedures. 

The  decision  lo  modify  the  schedule 
under  which  fees  are  paid  to  paying 
agents  and  presentmg  institutions  that 
redeem  savings  bonds  and  notes  is 
based  on  the  elimination  of  the 
exception  processing  currently  required 
in  the  conduct  of  bond  redemptions. 
With  the  implementation  of  EZ  CLEAR. 
the  process  for  those  paying  agents  that 
choose  lo  participate  in  the  program  will 
be  simplified  since  paid  bonds  and  notes 
will  no  longer  have  to  be  separately 
batched  prior  to  their  shipment  to  a 
Federal  Reser\e  Bank  or  a 
correspondent  bank.  Instead,  agents  will 
have  the  opportunity  to  include  them 
with  their  normal,  daily  shipment  of 
checks.  Cost  savings  to  paying  agents 
will  be  realized  as  a  result  of  time 
savings  due  to  the  streamlined 
procedures. 

Another  benefit  to  participating 
paying  agents  will  be  the  accelerated 
receipt  of  reimbursements,  both  for  the 
value  of  the  securities  redeemed  and  for 
related  ser\*ice  fees.  Service  fees  will  be 
paid  on  a  monthly  rather  than  quarterly 
basis 

Lastly,  postage  savings  will  be 
realized  by  participating  agents  as 
bonds  and  notes  can  be  sent  to  a 
Federal  Reser\'e  Bank  together  with  the 
daily  check  work. 

Dated:  September  22.  1988. 
Gerald  Mutphy, 
Fiscal  Assistant  Secretary. 

Schedules  of  Fees 

Paying  Agent  Fees 

Under  the  terms  of  the  governing 
regulations,  the  Bureau  of  the  Public 
Debt  pays  fees  to  agents  which  redeem 
savings  bonds  and  notes.  Beginning 
October  1,  1988.  paying  agents  which 
redeem  savings  bonds  and  notes  will 
have  the  option  of  presenting  such 
securities  through  either  the  Fiscal 
Agency  Department  or  the  Check 
Department  (which  mcludes  Reglond! 
Check  Processmg  Centers)  of  the 
Federal  Reser\e  Bank  or  Branch  of  their 
District,  or  through  a  correspondent 
bank.  Paying  agents  submitting  paid 
savings  bonds  and  notes  through  a 
Fiscal  Agency  Department  will  receive 
payment  of  each  Series  A.  B.  C.  D.  E. 
and  EE  savings  bond  and  savings  note 
redeemed  for  cash,  and  for  each  eligible 
security  redeemed  in  exchange  for 
Series  HH  savings  bonds  under  the 
provisions  of  Department  of  the 
Treasury'  Circular.  Public  Debt  Series 


No.  2-80  (31  CFR  Pari  352),  Institutions 
submitting  paid  bonds  and  notes 
through  a  Check  Department  will 
receive  a  fee  for  each  such  bond  and 
note  submitted  in  a  separately  sorted 
cash  letter.  No  fee  will  be  oaid  for  items 
submitted  m  mixed  cash  letters. 
Authorized  agents  choosing  to  submit 
through  Check  Departments  may 
arrange  for  actual  presentation  of  such 
items  through  a  correspondent 
institution.  When  such  is  the  practice, 
fees  will  be  paid  to  the  correspondent 
institution  in  accordance  with  the 
conditions  described  below.  The  paying 
agent's  collection  of  the  fee  from  the 
correspondent  is  the  responsibihty  of 
the  agent  and  not  the  Department  of  the 
Treasury. 

Fee  Schedule 

Fees  will  be  paid  on  the  following 

basis: 


(1)  Redeemed  savings  bonds  and 
notes  presented  to  Federal  Reserve 
Fiscal  Agency  Departments 

(a)  Redemptions  for  cash S0.30 

(b|  Redemptions  in  exchange  ior 
Series  HH  bonds - 50 

(2)  Redeemed  savings  bonds  and 
notes  presented  lo  Federal  Reserve 
Check  Departments; 

(a)  Redemptions  for  cash  submit- 
ted in  separately  sorted  cash 
letters 30 

(b)  Redemptions  in  exchange  for 
Series  liH  bonds  submitted  in 
separately  sorted  cash  letters 30 

(cj  Redemptions  presented  in 
mixed  cash  lelters.  (Charges 
will  be  made  for  such  items  in 
accordance  with  existing  Fed- 
eral  Reserve  Bank  operating 
letters) ^ _  None 


Basis  for  Determining  Fees 

(1)  Paying  agents  submitting  through 
Federal  Reserve  Fiscal  Agency 
Departments — Fees  will  be  calculated 
on  the  number  of  eligible  bonds  and 
notes  paid  during  a  calendar  quarter. 
based  on  the  transfer  date  assigned  to 
the  transmittal  by  a  Federal  Reser\'e 
Bank. 

(2)  Paying  agents  submitting  through 
Federal  Reser\e  Check  Departments- 
Fees  will  be  calculated  on  the  number  of 
eligible  bonds  and  notes  paid  during  a 
calendar  month,  based  on  the  date  of 
receipt  by  the  Pittsburgh  Branch,  Federal 
Reser\'e  Bank  of  Cleveland.  Fees  will  be 
paid  only  to  paying  agents  which 
present  securities  in  separately  sorted 
cash  letters. 
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ConverGge  of  Fee 

The  fee  is  not  intended  to  compf  nsate 
pacing  agents  for  the  reporting  of 
interest  paid  as  a  pari  of  the  redemption 
value  of  the  secunties.  Such  reporting  is 
required  under  the  Internal  Revenue 
regulations  contained  in  Title  26,  Code 
of  Federal  Regulations,  5  1  6m9-4 

Charges  lo  Customers 

Paying  agents  are  not  authorized  to 
make  any  charge  for  redeeming  savings 
bonds  and  notes  presented. 
IFR  Doc  8e-2198fc  Filed  9-22-88.  1J.4J  pm| 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

46  CFR  Part  252 

[Docket  R-121) 
RrN2133-AA51 

Operating-Differential  Subsidy  for  Bulk 
Cargo  Vessels  Engaged  In  Worldwldo 
Services;  Exclusion  of  Cargoes 
Reserved  for  U.S.-Ftag  Carriers 

agency:  Maritime  Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Maritime  Administration. 
fVIARAD)  proposes  to  amend  its 
re-gulfitions  governing  the  payment  of 
ObS  for  bulk  cargo  vessels  engaKed  in 
vvorldwide  service.  This  proposed 
amendment  states  MARAD's  policy  of 
paying  operating  differential  subsidy 
(ODS)  for  bulk  vessel  operations  only 
when  the  payment  of  ODS  for  such 
service  is  necessary  to  allow  a  vessel  to 
meet  foreign-flag  competition,  to 
promote  U  S.  foreign  commerce  and  to 
increase  U.S.-flag  carriage  of  bulk 
cargoes. 

DATE:  Comments  must  be  received  on  or 

before  November  25.  198B. 

ADDRESS:  Send  the  ongmal  and  two 
copies  of  comments  to  the  Secretary. 
Maritime  Administration.  Room  7300, 
Department  of  Transportation.  400 
Seventh  Street  SW..  Washington.  DC 
20590. 

FOR  FURTHER  INFORMATIOM  COMTACT: 

Ed.Tiond  Fitzgerald.  Director.  Office  of 
Trade  .Anaiysis  and  Insurance  Mantim*; 
Administration.  DOT.  400  7lh  Street 
SVV  .  Wdsh:n«ton,  DC.  20598,  Te!  (202j 

suppLEMEMTARY  iNFORMAnoN:  Pursuant 
!o  the  provisions  of  Title  VI  of  the 
Merchant  Marine  Act.  1936.  as  amended 
|Act)(46App.  L'S-C.  1171  et  seq  ), 
MAR.A.D.  under  authority  delegated  by 
*.he  Secretary  of  Transportation. 
ddmmisters  the  ODS  program.  ODS 
agreements  (ODS.-Xsl.  to  which  MARAD 
IS  a  party  provide  for  ihe  payment  of 
ODS  to  the  operators  of  eligible  U.S. -flag 
cargo  vessels  that  are  operatmg  in  an 
essential  service  in  the  foreign 
commerce  of  the  United  States." 
Ptjyment  of  ODS  is  intended  to  help 
make  the  cost  of  operatmg  US  -flag 
vessels  comparable  to  t.hat  of  operating 
similar  vessels  under  the  registry  of  a 
foreign  country,  which  vessels  are 
substantial  competitors  of  the 
subsidized  U.S.-flag  vessels  (46  App. 
use.  n73(b)). 


Background— Legislative  History 

in  1970,  Congress  enacted 
amendments  to  the  Act  that  extended 
authonzation  to  pay  ODS  for  the 
carnage  of  cargo  on  bulk  cargo  vessels 
(vessels  that  are  chartered  or  operated 
for  one  or  more  voyages  over  a  penod  of 
time  to  carry  large  shipments  under 
contract,  and  that  are  not  operated  on 
any  particular  service,  route  or  line). 
Prior  to  1970.  authorization  to  pay  ODS 
was  restricted  to  liner  vessels  (cc-Jimoo 
carriers  that  travel  on  regular  schedules 
along  designated  trade  routes] 

The  legislative  history  of  the  1970 
amendments  mdicates  that  the  Congress 
contemplated  that  cargoes  that  are 
re3er\'ed  to  U.S.-flag  vessels  by  the 
cargo  preference  laws  of  the  United 
States  (including,  but  not  limited  to.  10 
use.  2361.  and  46  App.  U.S.C.  1241). 
when  carried  by  bulk  vessels,  would 
eventually  be  carried,  if  on  a  subsidized 
basis,  at  "world  rates." '  World  rates  are 
set  by  competitive  factors  (e  g..  supply 
and  demand)  in  the  world  market,  in 
contrast  to  the  sometimes  higher,  "fair 
and  reasonable  rates"  for  "prefTiium 
rates")  that  are  paid  to  U  S-flag  vessels 
carrying  reserved  preference  cargoes. 

However,  the  Congress  also  intended 
(hat  the  Secretary  of  Transportation 
consider  the  criteria  under  sections  601 
and  605(c)  of  the  Act  (46  App.  US.C. 
1171  and  T175(c))  in  connection  with  any 
subsidy  award  to  bulk  ship  operators.^ 
Thus,  before  executing  an  ODS 
agreement  for  one  or  more  bulk  vessels. 
it  IS  necessary  that  the  Secretary 
determine,  interalia.  that:  (1)  the 
operation  of  additional  vessels  with 
ODS  would  carry  out  the  purposes  and 
policy  of  the  Act.  (2)  the  operation  of 
such  vessel  or  vessels  is  required  to 
meet  foreign-flag  competition  and 
promote  the  foreign  commerce  of  the 
UnitHd  States,  and  (31  U-S.-flag  service 
in  the  bulk  trades  is  inadequate. 

Prior  M.ARAD  Policy 

The  initial  bulk  ship  applicants 
voluntarily  excluded  the  carnage  of 
preference  cargoes  from  their  intended 
service.  As  a  result,  the  ODS  contracts 
entered  into  the  bulk  applicants 
specified  that  "said  vessels  shall  carry 
exclusively  commercial  liquid  and  liry 
bulk  cargoes  not  subject  to  the  cargo 
preference  statutes  of  the  United  Stales 

In  1973.  MARAD  promulgated  a 
regulation  (46  CFR  Part  294)  establishing 
a  program  for  subsidizing  the  carnage  of 
raw  and  processed  agriculiur^l 


'  H  R  Rep  No  1073.  gut  Cung  .  Zru\  S»-»«-  a\  p 
(1»70|. 

■  Iti^  a1  p.  «Z.  S.  R«p.  Na  lOBtL  Slit  Cor«,  Znd 
&e«».  «t  p.  38  [1970). 


commodities  from  the  United  Stales  to 
the  Union  of  Soviet  Socialist  Republics 
(USSR).  Pursuant  to  a  bilateral 
agreement,  one-third  of  such  cargoes 
was  reserved  for  U.S.-flag  vessels,  but 
only  if  they  could  carry  the  cargo  at  a 
specified  charter  rate.  Under  46  CFR 
Part  294.  MARAD  entered  into  short- 
term  ODSAs  which  provided  subsidy  for 
such  carnage,  on  a  voyage-to-voyage 
basis,  subject  to  a  finding  that  service 
provided  by  US-flag  vessels  in  that 
trade  was  inadequate  and  that  payment 
of  such  ODS  furthered  the  purposes  and 
policy  of  the  Act.  The  subsidy  payable 
by  MARAD  was  subject  to  abatement, 
calculated  by  a  formula,  if  the  charter 
rate  exceeded  a  specified  level.  It  was 
Intended  to  further  the  foreign  and  trade 
policies  of  the  United  States,  evidenced 
by  maritime  agreements  that  have  been 
in  effect  between  the  United  States  and 
the  USSR  at  various  times. 

In  1976.  ODSAs  for  bulk  vessels  that 
were  not  engaged  in  the  grain  trade  with 
the  USSR  were  amended  to  provide  that 
the  vessels  could  carry  non-reserved 
portions  of  preference  cargoes  at  world 
rates  with  subsidy,  but  could  not  carry 
any  portion  of  cargo  reserved  to  U.S.- 
flag  vessels. 

In  1977,  ODSAs  for  tankers  were 
amended  to  allow  the  vessels  to  carry 
liquid  bulk  preference  cargoes  to  meet 
the  requirements  of  the  Strategic 
Petroleum  Reserve  (SPR)  Program.  The 
amendments  specified  thai  MARAD 
would  not  pay  ODS  for  the  carriage  of 
thai  portion  of  SPR  cargo  reserved  for 
U.S.-flag  ships — again  consistent  with 
MARAD's  general  policy. 

Also  in  1977.  an  affiliated  group  of 
bulk  operators  applied  for  amendments 
to  their  exislmg  ODSAs  to  allow  the 
carriage  of  dry  bulk  statutory  preference 
cargo  with  ODS,  The  carriage  of 
preference  cargo  was  to  be  at  world 
rates.  Following  e)diaustive 
administrative  proceedings,  and  fudicial 
review,  the  Maritime  Subsidy  Board 
(Board)  issued  a  Final  Opinion  and 
Order  in  Docket  No.  A-132.  22  SRR  599 
(M.SB,  1383).  which  confirmed 
admission  of  the  subject  vessels  into  the 
preference  trades  with  ODS.  (See.  Aths 
Marine  Co..  Docket  Nos.  S-605.  S~607. 
S-ei4. 18  SRR  967  (M.S.B.  1978):  Acron 
Marine  Shipping  Co..  Docket  No.  A-132. 
B  SRR  111  (M.S.B.  1979):  Aeron  Marine 
Shipping  Co..  Docket  No  A-132. 19  SRR 
491  (MSB.  1079).  Also  %ee  Aeron 
Marine  Shipping  Co.  v.  United  States, 
525  F.  Supp.  527  ID.  DC.  1981);  and 
Aeron  Marine  Shipping  Co..  et  ol.  v. 
United  States.  695  F.  2d  567  (DC  Cir. 
1982J.  The  Board  found  that  U.S.-flag 
service  in  the  bulk  preference  trades, 
including  that  of  the  applicants'  bulk 
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vessels,  was  and  would  continue  to  be 
inadequate,  and  that  operation  of  the 
additional  vessels  in  these  trades  would 
further  the  purposes  and  policy  of  the 
Act.  within  the  meaning  of  section  605(c) 
of  the  Act. 

The  finding  of  inadequacy  of  U.S.-flag 
service  was  based  on  the  standard  that 
there  be  a  bare  minimum  of  SO  percent 
U.S.-flag  participation  in  the  preference 
trade.  The  relevant  pool  of  cargo  used  to 
determine  that  percentage  was  the  bulk 
cargo  thai  would  move  in  the  preference 
trades,  not  that  which  would  move 
worldwide.  The  Board  determined  that 
the  bulk  preference  trades  may  be 
treated  as  a  separate  market  for 
applicants  under  section  605(c)  of  the 
Act. 

The  Board,  in  making  the  necessary 
findings  under  section  601{al  of  the  Act 
that  ODS  for  the  ves8el(sl  in  docket  A- 
132  was  "required  to  meet  foreign-flag 
competition'   '   "."  determined  that 
section  601  does  not  require  operations 
exclusively  meeting  foreign-flag 
competition,  but  only  substantially 
meelmg  forpign-flag  competition.  It  was 
not  proposed  that  the  vessels  operate 
exclusively  in  preference  trade,  but  that 
such  trade  be  available  to  the  vessels 
only  in  addition  to  the  normal 
commercial  trade.  The  applicants 
limited  their  proposed  carriage  of 
preference  cargo  to  no  more  than  one- 
half  of  vessel  operating  revenue,  on  an 
annual  basis  and  on  the  same  conditions 
as  are  applicable  to  subsidized  liner 
vessels  under  46  CFR  280  4.  provided  the 
rates  were  "fair  and  reasonable"  for 
U.S.-flag  commercial  vessels.  Under  46 
CFR  280.4,  a  reduction  in  ODS  is 
effected  for  carnage  of  preferpnce 
cargoes  in  excfrss  of  50  percent,  by  gross 
freight  revenue,  on  an  annual  basis. 

As  a  result  of  judicial  and 
administrative  proceedings  involving 
Docket  A-132,  MARAD  entered  into 
contract  amendments  with  the 
applicants  allowmg  them  to  carr>'  cargo 
subject  to  the  cargo  preference  laws  of 
the  United  States  at  fair  and  reasonable 
rates  for  privately  owned  subsidized 
U.S.-flag  commercial  ves.sels.  subject  to 
subsidy  abatement  identical  to  that 
applicable  to  liner  vessels,  as  prescribed 
in  46  CFR  280.4.  These  amendments 
viere  superseded  by  amendments 
similar  in  nature,  but  which  included  an 
"augmented  bid"  procedure  to  be  used 
by  Government  agencies  when 
evaluating  bids  from  subsidized  and 
unsubsidized  bulk  earners.  The 
augmented  bid  procedure  was 
formalized  by  regulation  effective 
October  11,  1984  (46  CFR  381.8). 

On  February  28.  1986.  the  Board 
authorized  amendments  to  the  contracts 
of  subsidized  bulk  operators  to  allow 


their  vessels  to  transport  dr>'  bulk 
preference  cargo  at  fair  and  reasonablR 
rales  without  ODS  and  subject  to 
certain  conditions  (Docket  No.  S-764I. 
Presently,  no  U.S.-flag  bulk  operator  has 
a  contract  allowing  carriage  of  premium 
rated  reser^-ed  preference  cargoes  with 
ODS. 

PoUc>-  Clarification  and  Extension 

A  shift  in  the  form  of  U.S  foreign  aid 
to  certain  countries  that  affects  the  use 
of  U.S.-flag  bulk  vessels  has  occasioned 
a  need  to  reexamine  and  clarify 
MARAD's  policy  regarding  paj-ment  of 
ODS  for  the  carriage  of  cargoes  reserved 
to  U.S.-flag  vessels.  Foreign  assistance 
to  some  countries,  previously  provided 
under  the  Commodity  Import  Program 
(CIP).  has  shifted  to  nonreimbursable 
cash  grants  ("cash  transfer  program"). 
The  cargoes  that  move  under  the  CIP  (as 
well  as  other  foreign  assistance 
programs)  are  clearly  covered  by  the 
cargo  preference  statutes.  MARAD  has 
consistently  prohibited  subsidized  bulk 
earners  from  carrying  these  careoes 
with  subsidy,  or  has  allowed  carriage 
subject  lo  either  an  augmented  bid 
procedure  or  a  strbsidy  abatement 
f  cannula. 

A  recent  court  decision.  Coancil  of 
AmoricanFla^  Ship  Opprators  v.  U.S. 
596  P.  Supp.  190  (D-  DC- 1964  J.  affd.  783 
F.  2d  278  (DC,  dr..  1986).  involved  the 
question  of  whether  cargoes  shipped 
from  the  United  States  to  a  counlry  that 
is  the  recipient  of  funds  received  under 
the  cash  transfer  program  are  subject  to 
the  Cargo  Preference  Act.  If  answered  in 
the  affirmative,  such  cargoes  woUiM  be 
subject  to  the  requirement  that  at  least 
50  percent  of  the  gross  tonnage  be 
carried  on  U.S.-fiag  commercial  vessels. 
The  court  held  that  the  Cargo  Preference 
Act  does  not  apply  to  the  cash  transfer 
program  because  that  program,  unhke 
the  CIP,  provides  for  unrestricted  cash 
transfers  not  lied  to  any  obligation  to 
make  purchases  in  the  United  States. 

This  decision  notwithstanding,  the 
principal  recipient  of  cash  transfers 
under  this  program  (Israpl)  voluntarily 
entered  into  a  commitment  to  continue 
to  follow  procedures  which  had  been 
followed  under  the  CIP  and  lo  ship  50 
percent  of  its  imports  of  US.  grain  on 
U.S.-flag  dry  bulk  earners,  at  fair  and 
reasonable  rales.  Because  U.S.  costs 
exceed  foreign  costs,  the  fair  and 
reasonable  rale  for  shipment  of  such 
cargoes  has  historically  exceeded  the 
world  rate,  and  has  moved  at  a 
"premium"  rale. 

Foreign  assistance  in  the  nature  of 
cash  transfers  was  no!  known  at  the 
time  MARAD  entered  into  the  long-term 
subsidy  contracts  with  U.S.  bulk 
operators,  nor  did  this  type  of 


reservation  scheme  then  exist.  Had  it 
existed,  such  cargoes  would  have  been 
treated  identically  with  statutory 
preference  cargoes.  The  carriage  of  any 
bulk  cargoes  strictly  rcscr\'ed  to  U  S- 
flag  bulk  operators  must  be  consideivd 
as  being  in  addition  lo  the  operator's 
existing  subsidized  service  for 
competitive  worldwide  carnage  of  bulk 
commercial  cargoes.  For  example,  the 
Soviet  grain  subsidy  program  was  not 
an  adjunct  of  commercial  carnage,  but 
required  separate  consideration,  just  as 
separate  consideration  was  required  in 
Docket  A-132.  Any  approval  of  ODS  for 
such  additional  service  must  be 
conditioned,  inter  aha.  on  a  finding  thai 
US,  flag  service  in  the  bulk  preference 
tr.ules  IS  inadequate,  that  the  operation 
of  additional  vessels  with  ODS  wojid 
further  the  accomplishment  of  Ihe 
purposes  and  pnlic>'  of  the  Act,  and  thai 
the  operation  of  such  vp5sel(s)  is 
required  to  meet  foreign-flag 
competition  and  to  promote  the  foreign 
commerce  of  the  United  States. 

Absent  these  findings,  on  a  cun^nt 
basis.  MARAD  believes  that  it  is 
prohibited  by  statute  from  paying  ODS 
for  the  carriage  of  bulk  cargoes  which 
are  reserved  exclusively  to  U.S.-flag 
vessels,  whether  by  statute  or  by 
voluntary  agreement  of  a  counlry  that 
receives  financial  assistance  from  the 
U.S.  Government  in  the  form  of 
unrestricted  cash  transfers  For  the 
purposes  of  sections  601  and  605  of  the 
Act.  there  is  no  substantive  distinction 
between  these  cargoes  and  preference 
cargoes.  Since  both  tyT)es  of  reserved 
cargoes  will  move  on  U.S.-flag  bulk 
vessels,  irrespective  of  subsidy,  the 
award  of  subsidy  would,  absenl  special 
circumstances,  not  further  the  purposes 
and  policy  of  the  Act. 

Accordingly,  MAR,AD  is  proposing 
this  rule  that  would  danfy  and  continue 
its  existing  policy  of  paying  ODS  only 
for  bulk  vesstl  operations  when  the 
payment  of  ODS  for  such  service  is 
necessary  to  permit  a  vessel  to  meet 
foreign-flag  competition,  lo  promote  US 
foreign  commerce  and  to  increase  U.S.- 
flag  carnage  of  bulk  cargoes. 

MARAD  is  also  prepared  to  consider 
comments  on  two  related  issues.  First, 
should  U.S.-flag  vessels  carrying  this 
type  of  rcser^'ed  cargo  on  a  part-lime 
basis,  and  otherwise  carrying 
competitive  commercial  cargo  that 
provides  substantial  portions  of  its  total 
annual  freight  revenue,  be  considered 
substantially  meeting  foreign 
competition?  If  so,  should  payment  of 
ODS  for  such  operation  be  subject  to  a 
reduction  formula  that  is  similar  to  that 
in  46  CFR  280.4?  MARAD  is  asking  that 
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commenters  address  these  matters 

spfrifically 

E.O,  1229.  Statutory  and  DOT 

Requirements 

The  Maritime  Administrator  has 
determined  that  this  proposed  rule  is  not 
major,  as  defined  in  E.O.  12291,  but  is 
significdnt  under  DOT  regulatory 
pohcjes  and  procedures  (DOT  Order 
2100,5)  due  to  its  considerable  public 
interest.  This  proposed  rule  has  been 
classified  as  a  significant  regulatory 
action  in  the  .Administration's  1988 
RegLilatory  Program. 
Economic  Evaluation 

This  proposed  rule  would  only  clarify 
and  continue  MARAD's  existing  policy 
concerning  payment  of  ODS  for  bulk 
ship  operators  and,  therefore,  will  have 
little  new,  significant  impact.  There  is 
currently  only  one  situation  to  which  the 
proposed  rule  would  apply,  American 
Maritime  Transport.  Inc's  (AMT]  vessel 
ULTRASEA  is  presently  engaged  in  a 
consecutive  voyage  charter  to  the 
government  of  Israel  carrying  dry  bulk 
cargoes  under  the  Cash  Transfer 
Program  for  three  years  with  options  fur 
two  more  years.  Fifty  percent  of  the 
Cash  Transfer  Program  cargoes  are 
reserved  for  U.S. -flag  vessels  under  a 
Side  Agreement  Letter,  The  annual  ODS 
savings  on  this  ship  would  be 
approximately  S2.4  million.  The  total 
annual  ODS  savings  attributable  to 
vessels  that  would  be  engaged  m 
existing  Cash  Transfer  Programs,  if 
Egypt  entered  into  a  similar  Side 
Agreement  as  the  Israelis  have,  is 
estimated  at  Sll.4  million  annually  as 
follows; 


ULTPASEA 

u  S-dag 

Oo 

Do 


$2,400,000 

Israel, 

3,000.000 

Do 

3.000,000 

Egyoi 

3,000,000 

Oo 

11,400,000 

Foreign-flag  rates  in  the  U.S.  Gulf  to 
Israel  dry  bulk  preference  trades  last 
year  were  in  the  S19.50  range  for  cargoes 
averaging  55,000  tons.  U.S.-flag  shtps 
such  as  the  L'LTRASFA.  carrying 
cargoes  averaging  65,0(X)  tons,  are 
receiving  higher  rales.  This  occurs  due 
to  the  fact  that  U  S.-flag  vessels  can  bid 
up  to  a  MARAD-calculated  fair  and 
reasonable  rate  which  covers  higher 
U.S.-flag  operating  costs.  U.S.-flag 
vessels  are  permitted  this  advantage 
because  of  their  higher  costs.  Under 
such  circumstances,  the  US. -flag  vessels 
are  not  considered  to  be  competing  with 
foreign-flag  vessels.  Since  the  purpose  of 
ODS  is  to  maintain  competitive  parity 
for  US. -flag  ships  with  their  foreign 
competition,  for  certain  cost  items.  ODS 
IS  not  permissible.  Moreover,  since 
MARAD  believes  the  economic  impact 
of  the  rule  would  be  minimal,  further 
regulatory  evaluation  is  not  necessary. 

Since  this  proposal  would  principally 
affect  operators  of  US  -flag  vessels  with 
substantial  annual  revenues,  the 
Maritime  Administrator  certifies  that 
this  regulation,  if  finalized,  would  not 
exert  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Ad  of 
1980  (5  U.S.C  601  e.'  srt/  ).  The  proposed 
rule  contains  no  new  information 
collection  requirements  that  require 
approval  of  the  Office  of  Management 
and  Budget  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  US  C.  3501  pI. 
seg  ].  in  addition  to  those  requiremen's 
in  46  CFR  252.24  that  have  been 
approved  under  OMB  Control  No.  2133- 
024. 

This  rulemaking  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  and  it  has  been 
determined  that  it  has  no  federalism 
implication  that  warrants  the 
preparation  of  a  federalism  assessment. 


List  of  Subjects  m  46  CFR  Part  252 

Grant  programs — Transportation. 
Maritime  administration.  Maritime 
carriers.  Reporting  requirements. 

Accordingly,  MARAD  proposes  to 
amend  46  CFR  P-irt  252  as  follows: 

PART  252— {AMENDED  I 

1.  Revise  the  authority  citation  to  read 
as  follows. 

Authority:  Sees.  204|b},  207,  211,  601,  603 
and  605.  Merchant  Manne  Act.  1936  as 
amended  (46  Ll.S.C.  in4[b),  1117.  1121.  1171. 
1172,  1173  and  1175):  49  O-'K  \  66. 

2.  Amend  the  Table  of  Contents  for 
Subpart  C — Operation — to  substitute,  in 
2.52.23.  for  the  term  '[Reservedl"  the 
subject.  "Continued  eligibility  for 
subsidy." 

3.  Add  a  new  §  252.23  lo  read  as 
follows: 

§  252.23    Continued  etiglbillty  for  8Ul>sidy. 

Op«.Tators  shall  remain  eligible  for 
ODS  so  long  as  they  are  engaged  in 
service  which  would,  under  this  Part 
and  sertions  601(a).  602.  and  ft05(c)  of 
the  Act,  qualify  for  approval  of  an 
ODSA  The  payment  of  ODS  will  be 
made  only  for  carriage  of  commercial 
cargoes  for  which  U  S   Flag  vessels  are 
m  direct  competition  with  foreign-flag 
vessels.  An  example  of  cargo  that  would 
be  excluded  is  bulk  cargo  reported  by  a 
shipper  as  the  U  S-flag  share  of  cargoes 
subtect  to  an  agreement  between  the 
United  States  and  a  foreign  government 
m  connection  with  any  US.  cash 
transfer  foreign  assistance  program.  In 
such  a  circumstance,  there  is  no  foreign- 
flag  competition  for  such  cargoes. 

By  order  of  the  Maritime  Administrator. 

Date:  September  22,  1988. 
Joel  C  Ricfaanl. 
Asfii^taiit  Socrt'tary. 

jf-R  Du.    Hrt^ZJlWfi  Filled  9-23-88:6:45  ami 
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.See  Centers  for  Disease  Control 
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rivi!  fines  increase.  S^SOO 

Presidential  Documents 

PROCUkHATIONS 

Spec/a!  observances: 

German-American  Day  (Proc.  58641.  37724 
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PflOPOSED  RULES 
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plan  submissions 
Texas.  37599 
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(2  documents) 

Wage  and  Hour  Division 

NOTICES 

Meetings 
Child  Labor  Advisory  Committee.  37860 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  the  Interior.  Bureau  of  Indian  Affairs.  37674 

Part  III 

Department  of  Transportation,  Federal  Aviation 
Administration,  37688 

Part  IV 

Department  of  Agriculture.  Commodity  Credit  Corporation. 

37700 

Part  V 

r;er.er,il  Services  Administration,  37710 

Part  VI 

The  President,  37724 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue 


Trade  Representative,  Office  of  United  States 

NOTICES 

Unfair  trade  practices,  petitions,  etc 

Argentina,  intellectual  property  protection  for 
pharmaceuticals:  investigation,  37668 

Transportation  Department 

See  Coast  Guard:  Federal  ,Aviation  Administration: 

Mantime  Administration:  National  Highway  Traffic 
Safety  Administration;  Research  and  Special  Programs 
Administration 


Federal  Register  /  Vol.  53.  No.  187  /  Tuesday.  September  27.  1988  /  Contents 


VU 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  ol  the  parts  affected  this  month  can  be  (ound  in 
the  Reader  Aids  section  at  the  end  of  this  issue, 


.37724 


3  CFR 

Proclamalions: 

5864 

Administrative  Orders: 

Pfesideniial  Determinations 
Mo  88-23  01 
Sept.  13.  1988 37539 

7  CFR 

910 37541 

1421 37700 

'477  37700 

1497  37700 

Proposed  Rules: 

273 _ 37662 

906 __ 37585 

981 37586 

14  CFR 

25  (2  documents) 37542. 

37671 

39 37542 

71  (2  documents) 37543. 

37544 

73 37544 

121  (2  doeumenls) 37542. 

135  

Proposed  Rules: 

39    


18  CFR 

385  


24  CFR 

15      37546 

2002 37546 


70 

37570 

90 

37570 

107 

146 

37570 

37570 

147 

153 „ 

188 

.,,  37570 

326 

37570 

47  CFR 

73  (10  documents). 

37573- 
37576 

Proposed  Rules: 

73  (4  documents) 

37610. 
37611 

48  CFR 

Proposed  Rules: 

209 

37611 

222   

37611 

223 

236 

37611 

49  CFR 

"2  37576 


37688 
37688 

Proposed  Rules: 

571 

572 

37615 

37615 

37588 
37589 

SO  CFR 

17 

675 

37576 

37581 

36    , 

37674 

26  CFR 

48    

602       

37552 

Proposed  Rules: 

4S  (2  docur^ents)  

37590 

37590 

29  CFR 
Proposed  Rules: 

1910  (2  documents)  ,, 

30  CFR 
Proposed  Rules: 

U4-, 

,37591. 
37695 

37599 

31  CFR 

560 

37556 

56S    

37556 

33  CFR 

110 

37556 

1 1  7 

37557 

165 _ 

37658 

166 

37671 

39  CFR 

Proposed  Rjies: 

40  CFR 

228      

262 

Proposed  Rules: 

261 

46  CFR 

Ch   I    

Cti  III 


.37558 
.37563 


.37563 
.37563 


Federal  Register 

Vol.  53.  No    187 

Tuesday,  September  27,  1988 


Presidential  Documents 


Title  3— 

The  President 


Presidential  Determination  No.  88-23  of  September  13.  1988 

Determination  Under  Section  702  of  the  Foreign  Relations 
Authorization  .\c\.  Fiscal  Years  1988  and  1989  (Public  Law 
100-204) 


.Memorandum  for  the  Secretan   of  Slate 


|FR  Doc.  88-22209 
Filed  9-23-88;  2:5«  pm] 
Billing  code  3t95-m-M 


Pursuant  to  Section  702  of  the  Foreign  Relations  Authorization  Act.  Fiscal 
Years  1988  and  1989  (Public  Law  100-204).  1  hereby  determine  that,  with 
regard  to  the  United  Nations. 

— the  consensus  based  decision-making  procedure  established  by  General 
Assembly  Resolution  41/213  is  being  implemented  and  its  results  respected  b\ 
the  General  Assembly; 

— progress  is  being  made  toward  the  50  percent  limitation  on  seconded 
employees  of  the  Secretariat  from  any  one  member  state  as  called  for  by 
recommendations  55  and  57  of  the  Group  of  High  Level  Intergovernmental 
Experts  to  Review  the  Efficiency  of  the  Administrative  and  Financial  Func- 
tioning of  the  United  Nations  (Group  of  18);  and 

— the  15  percent  reduction  in  the  staff  of  the  Secretariat  as  called  for  by 
recommendation  15  of  the  Group  of  18  is  being  implemented  and  that  such 
reduction   is   being   equitably   applied   among   the   nationals   on   such   staff. 

You  are  authorized  and  directed  to  report  this  determination  to  the  Congress 
and  to  publish  it  in  the  Federal  Register. 


THE  WHITE  HOUSE 
Washington,  September  13,  1983. 


\\  ^  cr\^jiil£)K    \  ^ 


\J~th-t\i^O-^-^ 


Editorial  note;  For  a  White  House  statement,  dated  Sept.  13.  on  United  States  funding  of  the 
United  Nations,  see  the    Weekly  Compilation  of  Presidential  Documents  (vol.   24,  p.   1145). 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  hawing 
general   applJcabilrty   and    legal    effect,    most 
of  which  are  keyed  to  ana   codified  in 
the  Code  of  Federal   Regulations,  which   Is 
published   under   50   titles   pursuant   to   44 
use.    1510. 

The   Code   of    Federal    Regulations   is   sold 
by    the    SupennlencJent    of    Documents, 
Pnces   of   new   booths   are    listed   in   the 
first  FEDERAL   REGISTER   issue   of  each 
week 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7CFR  Part  910 

Expenses  and  Assessment  Rate  for 
Lemons  Grown  in  California  and 
Arizona 

agency:  Agnculturdi  Marketing  Service. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  authorizes 
fKpenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
No.  910  for  the  198&-fl9  marketing  year 
established  under  the  lemon  marketing 
order.  The  marketing  order  requires  that 
the  assessment  rate  for  a  particular 
fiscal  year  shall  apply  to  all  assessable 
lemons  handled  from  the  beginning  of 
such  year.  An  annual  budget  of 
expenses  is  prepared  by  the  Lemon 
Administrative  Committee  (Committee). 
the  agency  responsible  for  local 
Hdministration  of  the  lemon  marketing 
order,  and  submitted  to  the  U.S. 
Department  of  Agnculture  for  approval. 
The  members  of  !he  Committee  are 
handlers  and  producers  of  lemons.  They 
are  familiar  with  the  Committee's  needs 
and  with  the  costs  for  goods,  ser\-ices. 
and  personnel  m  their  local  area  and  are 
thus  in  a  position  to  formulate  an 
appropriate  budget.  The  assessment  rate 
recommended  by  the  Committee  is 
derived  by  dividing  the  anticipated 
expenses  by  expected  shipments  of 
lemons.  Because  that  rate  is  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  which  will  produce  sufficient 
income  to  pay  the  Committees*  expected 
expenses.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

EFFECTIVE  DATES:  August  1,  1988. 
through  July  31. 1989. 


FOR  FURTHER  INFORMATION  CONTACT: 

Beatriz  Rodrigues,  Marketing  Specialist 
Volume  Control  Programs.  Marketing 
Order  Administration  Branch.  F&V, 
AMS.  USDA.  P.O.  Box  96456.  Room 
2524-S.  Washington.  DC  20090-6456: 
telephone:  (202)  447-5120. 
SUPPLEMENTARY  INFORMATION:  This  rule 

is  issued  under  Marketing  Order  No.  910 
(7  CFR  Part  910),  regulating  the  handling 
of  lemons  grown  in  California  and 
Arizona.  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  'non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulator}'  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agncultural 
Marketing  Ser\'ice  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  ihey  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf.  This, 
both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  85  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the 
lemon  marketing  order.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  average  gross  annual  revenues 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  S3. 500.000. 
The  majority  of  lemon  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  lemon  marketing  order  requires 
that  the  assessment  rate  for  a  particular 
fiscal  year  shall  apply  to  all  assessable 
lemons  handled  from  the  beginning  of 
such  year.  An  annual  budget  of 
expenses  is  prepared  by  the  Committee 
and  subniitted  to  the  U.S.  Department  of 


Agriculture  for  approval.  The  members 

of  the  Committee  are  handlers  and 
producers  of  lemons.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  for  goods,  services,  and 
personnel  in  their  local  areas  and  are 
thus  in  a  position  to  formulate  an 
appropriate  budget.  The  budget  is 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  lemons.  Because  that  rate 
is  applied  to  actual  shipments,  it  must 
be  estabhshed  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
Committee's  expected  expenses.  The 
recommended  budget  and  rate  of 
assessment  is  usually  acted  upon  bv  the 
Committee  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  the  budget 
and  assessment  rate  approval  must  be 
expedited  so  that  the  Committee  will 
have  funds  lo  pay  its  expenses. 

The  Committee  met  on  July  26.  1988 
and  unanimously  recommended  1988-8'.^ 
marketing  order  expenditures  of 
S734.000  and  an  assessment  rate  of 
S0.045  per  carton  of  lemons.  In 
comparison.  1987-88  marketing  year 
budgeted  expenditures  were  S695.000 
and  the  assessment  rate  was  SO  045  per 
carton.  Assessment  income  for  1988-89 
is  estimated  to  total  S715.500  based  on  a 
crop  of  15.900.000  cartons  of  lemons.  1  h<^ 
remaining  $18,500  is  expected  to  be 
derived  from  interest  and  miscellaneous 
income.  Reserve  funds  may  also  be  used 
to  meet  any  deficit  m  assessment 
income. 

While  this  final  action  will  impose 
some  additional  cost  on  handlers,  the 
cost  are  in  the  form  of  uniform 
assessments  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on  to 
producers.  However,  these  costs  would 
be  significantly  ollset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  TTierefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  adds  a  new  §  910.226  and 
is  based  on  Committee 
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recommendations  and  other 
information.  A  proposed  rule  was 
published  in  the  September  2.  198tt.  is<iue 
of  the  Federal  Register  (53  FR  34107), 
Comments  on  the  proposed  rule  were 
invited  from  interested  persons  until 
September  12.  1988.  No  comments  were 
received. 

After  consideration  of  the  information 
and  recommendations  submitted  by  the 
Committee  and  other  available 
information,  it  is  found  that  this  final 
rule  will  tend  !o  effectuate  the  declared 
policy  of  the  Act. 

This  budget  and  assessment  rate 
should  be  expedited  because  the 
Committee  needs  to  have  sufficient 
funds  to  pay  its  expenses,  which  are 
incurred  on  a  continuous  basis.  In 
addition,  handlers  are  aware  of  this 
action,  which  was  recommended  by  the 
Committee  at  public  meetings. 
Therefore,  the  Secretar>-  also  finds  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5U.S.C.  533). 

List  of  Subjects  in  7  CFR  Pail  910 

Arizona.  California,  Lemons. 
Marketing  agreements  and  orders 

For  the  reasons  set  forth  m  the 
preamble,  a  new  5  910226  is  added  as 
follows. 

Note:  This  seciion  will  not  appear  in  the 

Code  of  Federal  Regulations 

PART  91(>--{ AMENDED] 

1-  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  S*?cs  1-19  48  Stat.  31.  as 

amended.  "•  U  S  C  601-674. 

2,  Add  a  new  $  910.226  to  read  as 

follows: 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

9  910.226    Expenses  and  assessment  rate. 

Expenses  of  S734,000  by  the  Lemon 
Administrative  Committee  are 
aulhonzed.  and  an  assessment  rate 
payable  by  each  handler  in  accordance 
with  $  910.41  !S  fixed  at  S0.045  per 
carton  of  assessable  lemons. 
Unexpended  funds  may  be  carried  over 
as  reserve 

Dated:  September  22. 19Bfl- 
WUUan)  |.  Doyle. 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division. 

[FR  Doc  88-22104  Filed  9-26-«8;  a:45  am| 
nujMQ  cooc  Mto-<n-« 


DEPARTMENT  OF  TRANSPORTATION 

Fe<}ersl  Aviation  Admlntstratton 
U  CFR  Parts  25  and  121 

[Docket  No.  24594;  Amendment  Nos.  25-64 
and  121-1961 

Improved  Flammablllty  Stan<lard8  for 
Materials  Used  In  the  Interiors  of 
Transport  Category  Airplane  Cabins 

AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT, 
ACTION:  Final  rule:  findings  concerning 
additional  comments:  correction. 

summary:  In  the  August  25.  1988.  Issue 
of  the  Federal  Register  (53  FR  32564)  the 
F.AA  published  a  final  rule  amending  its 
regulations  to  upgrade  the  fire  safety 
standards  for  cat'in  intenor  nvilerials  in 
transport  category  airpidnes  by 
establishing  refined  fire  test  procedures 
and  apparatus  and  a  new  requirement 
for  smoke  emission  testing.  Deletions 
were  inadvertently  made  to  the 
amendatory  language  and  test  of  these 
amendments,  and  this  document 
corrects  those  errors. 

Correction  of  the  .\meDdroent 

1.  In  the  second  column  on  page  32573. 
iine  13,  after  "IV;"  add  the  phrase 
"inserting  a  new  Figure  5  of  Part  IV:", 

2.  In  the  second  column  on  page  23573, 
line  34.  after  the  word  comers'  add  the 
parenthetical  reference  "(Figure  5)". 

An  additional  correction  to  this 
document  is  published  elsewhere  In  the 
Corrections  Section  of  this  issue. 

Issued  In  Washington.  DC  on  Seplemtwr  21. 
1988. 

|ohn  H.  Castady, 

Assistant  Chief  Counsel,  Regulations  and 
Eji/orcement  Division. 
[FR  Doc  68-21962  Filed  9-2&-Ba:  a45  am) 
sojJNO  cooc  4t10-tl-« 


14  CFR  Part  39 

(Docket  No.  66-NM-126-AD:  Amdt.  3»- 

60341 

Alrworttiinesa  Directives:  McOonnetl 
Douglas  Model  DC- 10-30,  -30F.  -40, 
and  KC-10A  (Military)  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  amends  an 
existing  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  Model 
DC-10-30.  -30F.  -10.  and  KC-lOA 
(Military')  series  airplanes,  which 
currently  requires  that  all  landing  gear 
brakes  be  inspected  for  wear  and 


replaced  if  the  wear  limits  prescribed  in 
the  existing  AD  are  not  met.  This 
amendment  requires  that  all  short  piston 
sleeve  b^'akes  be  modified,  and  all 
landing  gear  brakes  be  Inspected  for 
wear  and  replaced  if  the  new  wear 
limits  prescribed  in  this  amendment  are 
not  met.  This  amendment  is  necessary 
to  provide  for  longer  piston  travel  for  the 
short  piston  sleeve  brakes  and  to  revise 
the  brake  wear  limit.  This  action  is 
prompted  by  further  testing  and  analysis 
of  the  brakes  which  revealed  that  the 
wear  limits  specified  m  the  existing  .AD, 
and  short  piston  sleeve  brakes  are 
inadequate  to  provide  enough  brake 
mass  to  accomplish  a  maximum  energy 
rejected  takeoff  (RTO)  stop.  This 
condition,  if  not  corrected,  could  result 
in  the  loss  cf  the  landing  gear  brakes. 
DATE:  Effective  October  14.  1988. 
ADDRESSES:  There  is  no  applicable 
service  information 
rOR  FURT>1ER  INFORMATION  CONTACT: 
Mr.  E.S  Chalpin.  Aerospace  Kngineer. 
Systems  and  Equipment  Branch.  ANM- 
130L  FAA.  Northwest  Mountain  Region, 
Los  Angeles  Aircraft  Certification 
Office.  3229  East  Spring  Street.  Long 
Beach.  California  90806-2425:  telephone 
(213)988-5335. 

SUPPLEMENTARY  INFORMATION:  On  |uly 
28.  198a  the  FAA  issued  AD  88-16-02.' 
Amendment  39-5911  (53  h'R  28999; 
August  2, 1988).  which  requires  that  all 
landing  gear  brakes  on  McDonnell 
Douglas  Model  DC-10-30.  -30F,  -40.  and 
KC-lOA  senes  airplanes  be  inspected 
for  wear,  and  replaced  if  the  wear  limits 
prescribed  within  the  AD  were  not  met. 

Subsequent  to  the  issuance  of  AD  88- 
15-02,  further  testing  and  analysis  of  the 
brake  at  the  prescribed  limits,  and  at 
other  limits,  has  been  accomplished  to 
determine  the  kinetic  energy  capacity  of 
the  brake  at  rejected  takeoff  (RTO) 
energy  levels.  It  was  determined  that  the 
set  wear  limits  specified  in  the  existing 
AD  are  inadequate  to  provide  enough 
brake  mass  lo  accomplish  a  maximum 
energy  RTO  stop  Additionally,  it  was 
determined  that  short  piston  sleeve 
brakes,  as  designed,  and  with  a  more 
conser\'ative  limit,  would  not  be 
adequate  lo  accomplish  a  maximum 
energy  RTO  stop.  Thus,  the  FAA  has 
determined  that,  in  order  to  provide  an 
acceptable  level  of  safety,  a  more 
conservative  wear  limit  is  necessary 
and  modification  of  short  piston  sleeve 
brakes  lo  long  sleeve  configuration  must 
be  accomplished  as  well. 

The  limitations  specified  in  this 
amendment  must  be  utilized  in  lieu  of 
those  previously  required,  since  the 
affected  airplanes  attempting  an  RTO 
with  brakes  at  or  near  those  brake  wear 
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limits,  or  with  short  piston  sleeve 
brakes,  could  experience  failure  of  the 
main  landing  gear  brakes  and  overrun  of 
the  runway  by  the  airplane. 

Since  this  condition  is  likely  tu  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  amendment 
revises  AD  88-16-02  to  require  an 
inspection  of  the  main  landing  gear 
brakes  to  new  wear  limits  set  forth  in 
ihis  amendment,  replacement  of  those 
brakes  which  are  not  within  this  limit 
with  ones  which  are  within  the  limit. 
and  modification  of  short  sleeve  brakes 
to  a  long  sleeve  configuration.  This  is 
considered  to  be  interim  action  until 
final  action  is  identified,  at  which  time 
the  FAA  may  consider  further 
rulemaking  to  address  it, 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
15  found  that  notice  and  public 
procedure  herein  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this 
document  involves  an  emergency 
regulation  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26.  1979).  If  this  action  is 
subsequently  determined  to  involve  a 
significani/major  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required). 

List  of  Subjects  Ln  14  CFR  Part  39 

Aviation  safely,  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.1 3  of  Part  39  of  the  Federal 


Aviation  Regulations  (14  CFR  39.13)  as 

follows: 

PART  39— (AMENDED  I 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C,  1.3Mlfl),  1421  and  1423; 
49  U  SC.  106(j(l  (Revised.  Pub  L  97-^9. 
January  12.  1963);  and  14  CFR  11.89. 

§39.13    [Amended I 

2.  By  amending  AD  88-16-02.  Amdt. 
39-5991  (53  FR  28999:  August  2.  1988|.  by 
adding  new  paragraphs  C.  D..  E.,  and  F.; 
and  redesignating  existing  paragraphs  C. 
and  D.  as  G.  and  H..  to  read  as  follows: 

McDonnell  Douglas:  Applies  lo  McDonnell 
DouRlas  Model  DC-10-30.  -30F.  -40.  and 
KC-lOA  (Military)  series  airplanes. 
certificated  in  any  category.  Compliance 
required  as  indicated  unless  previously 
accomplished. 
To  prevent  the  loss  of  main  landirui  gpar 
brake  efTectiveness,  accomplish  the 
folio  wmg: 

A  Within  30  days  after  Augusi  20. 1988  (the 
effective  date  of  Amendment  39-S991). 
inspect  the  brakes  for  wear.  If  the  brake  wear 
is  greater  than  the  following  limits,  replate 
the  brake  with  one  within  limits  prior  lo 
further  flight.  Thereafter,  these  limits  must  be 
maintained  until  the  requlromcnts  of 
paragraplis  E.  and  ?..  below,  are 
accomplished: 

1.  For  Goodyear/ Loral  Systems  part 
number  5000756-2.  -3.  and  -S.  the  maximum 
brake  wear  limit  is  1-50  inches. 

2.  For  Good  yea  r/Ltjral  Systems  part 
number  5000758-4.  -fl,  and  -10.  the  maximum 
brake  wear  limit  is  175  inches. 

B.  Within  30  days  after  August  20. 1986  (the 
effective  dale  of  Amendment  39-5991). 
incorporate  the  wear  limits  listed  in 
paragraph  A.,  above,  into  the  FAA-approved 
maintenance  inspection  program. 

C-  Begirming  30  days  after  the  effective 
dale  of  this  amendment,  replace  any  removed 
brake  with  either  of  the  following: 

1.  Goodyear/ L,oral  Systems  brake,  part 
number  5O0075»-4.  -6.  or  -Itt  or 

2.  Goodyear/Loral  Systems  brake,  part 
number  5000758-2.  -3.  or  -5,  modified  with  all 
long  piston  sleeves,  part  number  5003366,  m 
accordance  with  Goodyear/Loral 
Maintenance  Manual  AP-391.  Identify  the 
modified  brake  in  accordance  with  accepted 
practices. 

D.  Within  90  days  after  the  effective  date  of 
this  amendment,  replace  all  Goodyear /Lore  I 
Systems  unmodified  brakes,  part  numbers 
5000758-2.  -3,  and  -5,  with  either 

1.  Goodyear/Loral  Systems  brakes,  part 
number  50CM}758-4,  -6.  or  -10:  or 

2.  Goodyear/ Loral  Systems  brake,  part 
number  5000758-2.  -3,  or  -5.  modified  with  all 
long  piston  sleeves,  part  numt>er  50003366,  in 
accordance  with  G(x>dyear/Loral 
Maintenance  Manual  AP-391. 

E.  Wiihin  90  days  after  the  effective  date  of 
this  amendment,  inspect  the  brakes  for  wear- 
Any  brake  that  is  worn  more  than  0.75  inch 
must  be  replaced,  prior  lo  further  flight,  with 
one  within  this  hmit 


F.  Within  90  days  after  the  effective  date  of 
this  amendment  incorporate  the  0.75  inch 
brake  wear  timil  into  FAA-approved 
maintenance  inspection  program. 

C.  An  alternate  means  of  compliance  or 
ad|U5tment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safet>'.  may 
tie  used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certificdtion  Office.  FAA. 
Northwest  Mountain  Region. 

Note.  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  L>o5  Angeles 
Aircraft  Certification  Office. 

H.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21. 197  and  21.199.  to 
operate  airplanes  lo  a  base  in  order  to 
comply  wilh  the  requirements  of  this  AD- 

This  Amendment  becomes  effective 
October  14.  1988. 

Issued  in  Sealtl«.  Washington  on 
SeplemtitTlfi.  1988- 

Leroy  A.  Keith, 

Manager.  Transport  Atrphne  Directorate. 
Aircraft  Certification  Service. 
[VH  Doc,  88-22089  Filed  9-26-fl8i  8:45  am] 
BIUJMQ  cooc  4«lfr-l»^ 


14  CFR  Part  71 

I  Atrspace  Docket  No.  e8-AWP-l2] 

Revision  to  VOR  Federal  Airways; 
Hawaii 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

summary:  This  rule  revises  the 
description  of  VOR  Airway  V-2.  VOR 
Airway  V-2  between  Lanai  VOR  and 
Upulu  VOR  is  reduced  in  width  near  the 
restricted  area  R-3104.  This  restricted 
area  was  orijimatly  stratified  into  R- 
3104A.  R-3104B,  and  R-3104C  and 
described  by  segments  in  the  revised 
description  of  the  Airway.  This  rule 
revises  the  description  of  VOR  Airway 
V-2  to  eliminate  reference  to  the 
segments  of  restncted  airspace.  Lateral 
limits  of  R-3104  are  not  altered  by  the 
Hegmenlalion. 

EFFECTIVE  DATE:  0901  u.t.c,  November 
17.  1988. 

FOn  FUftTHER  INFORMATION  CONTACT: 

Daniel  K.  Martin.  Airspace  and 
Procedures  Specialist.  Airspace  and 
Procedures  Branch.  AWP-530.  Air 
Traffic  Duision.  Western-Pacific 
Region.  Federal  Aviation 
Admmistration.  15000  Aviation 
Boulevard.  Lawndale.  California  90261, 
telephone  (213)  297-1642. 
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SUPPLEftKNTAflV  INFORMATION: 
History 

On  October  25.  1984.  the  FAA 
proposed  to  amend  Part  71  nf  the 
Federal  Aviation  Regulations  (14  CKR 
Part  71)  !o  revise  the  description  of  VOR 
Federal  Airway  V-2  in  HI  inleresfed 
parties  were  invited  lo  participate  in  this 
rulemakinj^  proceedinj?  by  submitting 
written  comments  on  the  proposal  to  the 
FAA,  No  comments  objecting  to  the 
proposal  were  received. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Rej?ulat!ons  revises  the 
descnption  of  V-2  in  HI  and  eliminates 
reference  to  the  se»ments  of  restrTcted 
area  R-3104 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabhsheii 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  opera tionally 
current.  It.  therefore— {!)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  ■'significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  IS  30  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
13  certified  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 
List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
dirwavs. 

AdoptioD  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

I  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Aathortly:  49  U  SC  134«(a).  1354(a).  1510: 

KxeCiiUve  Order  10854:  49  U  S  C  106(gl 
(Re^i.-sed  Pub  L  97-449.  January  12.  1983):  14 
CFR  11.68 

§71.151    (Amended! 

2.  Section  71  151  is  amended  as 
follows; 
V-2  (Revisedj 

From  Sculh  Kauai.  HI:  Lihue.  HI.  INT  Uhue 
130*  and  Honolulu.  HI  ZbS'  radidls  Honolulu: 
Unai.  HI:  INT  Lanai  106'  and  Upolu  Potnl. 
HI.  305*  radials;  Upolu  Poini;  INT  Upolu  Point 


093'  and  Htlo.  HI.  336'  radtfiU:  Hilo.  The 
airspace  within  R-3104  is  excluded. 

Issued  in  Lub  Angeles,  California  on 
September  15. 1988. 
Merte  D.  Chm. 

Ast^isSiJiit  Miioaftt^r  Air  Traffic  Diviaion. 
{FR  Doc.  88-21970  Filed  9-2B-4K1;  H:45  Mil 
nuJNa  OODC  aio-i>-ii 


14  CFR  Parts  71  and  73 

(Alrspac*  Docfeet  No.  88-ANE-30' 

Subdtvtelon  of  ResUlcted  Area  R-4105; 
No  Man's  Land  Island,  MA 

agency:  Federal  Aviation 
Adminislrahon  |FAA).  DOT. 
ACTION:  Final  rule. 

summary:  This  action  subdivides  the 
existing  Restricted  Area  R-4105  No 
Man  s  Land  Island.  MA.  into  two  areas. 
R^IOSA  and  R-1105B-  This  action 
allows  the  more  efficient  use  of  airspace 
by  enahlinji  that  portion  of  the  area 
above  10.000  feet  mean  sea  level  (MSL) 
tr)  be  released  for  access  by  civil  traffic 
when  it  is  not  being  used  by  the  military. 
In  addition,  the  Continental  Control 
Area  is  amended  to  reflect  R-4105B. 
EFFECTIVE  DATE:  1)901  u  t  i: .  October  20. 

FOR  FURT>1ER  INFORMATION  CONTACT: 

Paul  Gallant.  Airspace  Branch  (ATO- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administration.  BCX)  Independence 
Avenue  SW,.  Washington.  DC  20591; 
telephone;  (202)  2e7-«253 

SUPPlfMCNTARV  INFORMATION: 

The  Rule 

These  amendments  to  P.irts  71  and  73 
of  the  Federal  Aviation  Regulations 
subdivide  Restricted  Area  R-4105  No 
Man's  Land  Island.  MA.  into  two  areas. 
R-41U5A  cind  R-tH>5B,  Most  of  the 
military  aclivilies  wiihm  the  area  are 
conducted  below  10.000  feet  MSL 
Subdividing  the  area  at  10.000  feet  MSL 
will,  therefore,  result  in  more  efficient 
use  of  airspace  allowing  increased 
access  for  civil  traffic  to  the  airspace 
between  10.000  feet  MSL  and  Ifi.OOO  feet 
MSL  The  Continental  Control  Area  is 
also  amended  to  reflect  R-4105B  1  find 
thai  notice  and  public  procedure  under  5 
U.S-C.  553(b)  are  unnecessary  because 
these  actions  are  mmnr  technical 
amendments  in  which  the  public  would 
not  be  particularly  interested.  Sections 
71.151  and  73.41  of  Paris  71  and  73  of  the 
Federal  Aviation  Regulations  were 
published  in  Handbook  740Q.(lO  dated 
January  4,  1966. 


The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  If.  therefore— (1)  Is  not  a  "maior 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  ■significant  nile"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  19791;  and  (31 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  Since  this  is  a 
routine  matter  (hat  will  only  affect  air 
traffic  procedures  and  air  navigation,  il 
IS  rertified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory-  Flexibility  A(  I 

List  of  Subjects  in  14  CFR  Paris  71  and 
73 

Aviation  safety.  Restricted  areas  and 

continental  control  area. 

Adoption  of  the  Amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Parts  71  and  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
Parts  71  and  73)  are  amended,  as 

follows' 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows; 

Authority:  4fl  U  S.C.  134fl(al.  13S4(aI.  1510: 
Executive  Order  1(W54;  49  H.S.C.  lOBlgl 
(ReviMKl  Pub  L  97-449,  Innuary  1Z.  19631:  l-i 
CFR  11.69 

li  71.151    lAmendedl 
2  Section  71 151  is  amended  as 

follows: 

R-llOS  No  Man's  Land  Island.  MA  |Rcmo\L>| 

R-llOSB  No  Miin  H  Land  Isbind.  MA  jNeMJ 

PART  73— SPECIAL  USE  AIRSPACE 

3.  The  aulhonly  citation  for  Pari  73 
continues  to  read  as  follows; 

Aulharily;  4fl  U  S  C  134tMa).  i:tM|H|.  1510 
t5Z2:  Executive  Onter  lO&M:  49  WSC  lOlMfll 
IKevlsed  Pub  L  97-449.  |anuar>'  12. 1963);  14 
CFR  n  S9 

§73.41    (Amended) 

4.  Section  73.41  is  amended  as  follows: 
R-1105  No  Man  k  Land  UUtnd,  MA  |Rcmovf| 
R-tlD5A  No  Man  «  Land  liiand.  MA  tNew) 

Rtiundahes-  A  ctmildrnrea  within  a  3-mili- 
rtidius  centered  at  lat.  41*15  3Q'N..  long. 
70*46  40'W. 
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Designated  altitudes.  Surface  to  but  not 
Including  10.000  feet  MSL 

Time  of  designation.  Sunrise  to  sunset. 
oiher  times  hy  NOT  AM  at  least  46  hours  in 
advance 

Contrt»Ihng  agency.  FAA.  Otis  Approach 
Control 

Using  dgency.  U.S.  Navy,  Commanding 
Officer  \/VS.  South  Weymouth.  MA. 

R-1105B  No  Man's  Land  Island.  MA  [New] 

Boundaries.  A  circular  area  within  a  3-mile 
nidius  centered  at  lat.  41*15'30"N..  long. 
:0'4a40"W 

Designated  altitudes.  10.000  feet  MSL  to  but 
not  including  1B.000  feel  MSL 

Time  of  designation.  Sunrise  lo  sunset, 
other  times  by  NOT  AM  at  least  48  hours  in 
advance. 

Controlling  agency.  FAA.  Otis  Approach 
Control. 

Using  agency  US.  Navy,  Commanding 
Officer  NAS.  South  Weymouth.  MA. 

Issued  m  Washmgton.  DC  on  July  28. 1988. 
O.E.  Falsetti. 

Acting  Manager.  Atrspace-Rules  and 
Aeronautical  Information  Division. 
(fR  Doc  68-21977  Filed  &-26-88;  8:45  am) 
BILUMO  CODE  4«IO-t>-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  385 

(Docket  No.  RMBa-27-000;  Order  No.  504) 

Procedure  for  Rting  Petitions  for 
Review  With  the  Federal  Energy 
Regulatory  Commission 

isjiuvd:  September  21,  1988. 

AQENCv:  Federal  Energy  Regulatory 

Commission. 

action:  Fmal  rule. 

summary:  The  Federal  Energy 
Re«ulator>-  Commission  (Commission)  is 
amending  ils  rules  of  practice  and 
procedure  to  provide  that  persons 
instituting  proceedings  in  a  United 
States  Court  of  Appeals  for  review  of  a 
Commission  order,  decision  or 
rulemaking  must  file  a  copy  of  the 
petition  for  review  with  the  Secretary. 
The  Commission  is  amending  the  rules 
of  practice  and  procedures  in  response 
to  a  congressional  mandate  in  Pub-  L. 
No.  100-236  (Act).  The  Act  provides 
that,  when  petitions  for  judicial  review 
of  a  federal  energy  order  have  been  filed 
in  more  than  one  circuit  court  within  ten 
days  of  the  issuance  of  the  order,  a 
special  panel  will  determine  the  circuit 
court  initially  responsible  for  the 
petitions.  The  Act  requires  each  federal 
agency  to  designate  the  officer  who  will 
receive  the  petitions  for  review. 
EFFECTIVE  DATE:  September  21, 1988. 


FOR  FURTHER  INFORMATION  CONTACr. 

Julia  Lake  While,  Office  of  the  General 
CounseL  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington,  DC  20426.  (202)  357- 
8530 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  prondes  all  interested 
persona  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
1000  at  the  Commission's  Headquarters, 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426, 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission,  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8997.  To 
access  CIPS.  set  your  communications 
software  to  use  3(X),  1200.  or  2400  baud, 
full  duplex,  no  parity.  8  ddta  bits,  and  1 
slop  bit.  The  full  text  of  this  final  rule 
will  be  available  on  CIPS  for  10  days 
from  the  date  of  issuance.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commissions  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
Room  1000.  825  North  Capitol  Street  NE., 
Washington.  DC  20426. 

Before  Commissioners.  Martha  O.  Hesse. 
Chairman:  Charles  G.  Stalon  and  Charles  A 
Trahandt- 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
ils  rules  of  practice  and  procedure  to 
provide  that  persons  instituting 
proceedings  in  a  Federal  Court  of 
Appeals  for  review  of  a  Commission 
order,  decision  or  rulemaking  must  file  a 
copy  of  the  petition  for  review  with  the 
Secretary. 

II.  Background  and  Discussion 

On  lanuary  8.  1988,  Congress  passed 
Pub.  L.  No.  100-236  (Act),  establishing 
procedures  for  selection  of  the 
appropriate  United  States  Court  of 
Appeals  in  which  the  agency  record  is  to 
be  filed  for  review  of  a  federal  agency 
order  when  petitions  are  filed  in  more 
than  one  court.'  The  Act  adopts  an 
Administrative  Conference  of  the  United 
States  recommendation  to  eliminate  or 
simplify  the  "race  to  the  courthouse"  in 
appeals  of  a  federal  agency  order.*  The 


Act  provides  that,  when  petitions  for 
judicial  re\iew  of  a  federal  agency  order 
have  been  filed  in  more  than  one  circuit 
court  within  ten  days  of  the  issuance  of 
the  order,  the  fudicial  Panel  on 
Multidistricl  Litigation  will  choose  by 
random  selection  a  circuit  court  from 
among  those  in  which  petitions  have 
been  filed.  The  Act  also  requires  each 
federal  agency  to  designate  the  officer 
who  will  receive  the  petitions  for 
review. 

This  rule  amends  the  Commission's 
rules  of  practice  and  procedures  to 
require  persons  filing  petitions  for 
review  of  any  Commission  order, 
decision  or  rulemaking  in  a  United 
Stales  Court  of  Appeals  to  file  a  copy  of 
the  petition  (stamped  by  the  court  with 
the  date  of  filing)  with  the  Commission's 
Secretary.'  If.  wnthin  ten  days  after 
issuance  of  the  Commission  order,  the 
Office  of  the  Secretary  has  physically 
received  court-stamped  copies  of 
petitions  for  review  of  Ihe  same  order, 
which  petitions  have  been  filed  in  two 
or  more  U.S.  Courts  of  Appeals,  the 
Commission  will  forward  copies  of 
those  petitions  to  the  ludicial  Panel  on 
Multidistrict  Litigation  pursuant  lo  28 
U.S-C.  2112(3)." 

Since  this  final  rule  is  a  matter  of 
agency  organization,  procedure  and 
practice,  prior  notice  and  comments  are 
unnecessary  under  section  5  of  the 
Admmislrative  Procedure  Acl.'^  The 
Commission  will  not  prepare  an 
environmental  assessment  or  an 
environmental  impact  slatemeni  in  this 
rulemaking  docket.  This  final  rule  is 
procedural  in  nature  and  therefore 
categorically  exempt  from  the 
requirement  (o  prepare  an 
environmental  assessment  *  In  addition, 
the  Commission  finds  that  this  rule  will 
improve  the  procedures  for  notifying  the 
Commission  of  petitions  for  review  of 
Commission  orders  filed  in  United 
Stales  Courts  of  Appeals,  Therefore,  the 
Commission  finds  good  cause  to  make 
this  rule  effective  immediately  upon 
issuance. 


•  Act  uf  Ian.  S  1908.  Pub.  L  No  10&-Z36, 101  Stal. 
1731  (isaai  Icodiripd  at  28  U  SC  Z112). 

"  Adtnlnialrative  Conference,  Recommendation 
(KV-fi.  EJimmaling  or  Simptilyins  iht^  "Rac«  lo  ihe 


CourthouM"  in  Appeals  from  Agency  Action  IDec 

12.19B0I 

'    MB  CPR  385,2012  (1988). 

•  ConBidlent  wilh  \  3*5^007  of  the  Conunisiion'i 
relations  (18  CFR  3BS.20Cr  11968)1.  if  Ihe  lenlb  day 
IS  s  Sdlurdsy.  Sunday  or  hobciay.  the  tune  period 
does  not  eno  until  Ifae  close  of  the  Communion 
business  of  Ihe  next  workinft  day  The  ropy  of  the 
F.«tillon  may  be  either  hand  delivered  or  mailed.  If  it 
Is  mailed,  for  purposes  of  calculaling  the  ten-day 
penod  the  relevant  dale  is  the  dale  on  which  the 
copy  of  Ihe  petition  is  received  in  the  OfTice  of  the 
Secretary,  regardless  of  the  dale  on  which  it  wss 
mailed. 

•SUS.C-S.S3(h)(19R2). 

•SeHTiaCFRaao^iaHiMiaBe)- 
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List  of  Subjects  in  18  CFR  Part  385 

Admmistrativp  pracficp  ^nd 
procedure.  Pipelines.  Reporting  and 
.recordkeeping  requirements. 

Accordingly,  the  Commission, 
effective  September  21.  1988.  amends 
Pari  385,  Title  18.  Chapter  I.  Code  of 
Federal  Regulations,  as  set  forth  below 

By  the  Commission 
Lots  0.  Casbell. 

PART  385— flULES  OF  PRACTICE  AND 
PROCEDURE 

1-  The  authonty  citation  for  Part  385 
conlmuea  to  read  as  follows: 

-Authority:  Department  of  Energy 
Organization  Act.  42  U  S  C  7101-7352  (1982): 
E  O  12009,  3  CFR  1978  Comp  .  p  142: 
Administralive  Procedure  Act,  5  US.C.  551- 
TiB"  !l9e2|:  Independeof  Offices 
.■\ppropnahon8  Act.  31  USC  9701  (19621: 
Federal  Power  Act.  16  U.S  C  717-717w  (19li2|: 
Nr. rural  Gas  Policy  Act.  15  U  S.C.  3301-3432 
119821  Public  Utilify  Regulatory  Policies  Aci. 
IR  U  S  C  2801-2645  [1982):  Interstate 
Commence  Act.  49  US.C  1-27  (1976). 

2  A  new  {  385.2012  is  added  to  read 

as  follows: 

§  38S.2012    Petmons  for  review  of 
Commission  Orders  (Rule  2012). 

When  a  petition  for  review  of  an  order 
issued  by  the  Commission  is  filed  in  a 
United  Slates  Court  of  Appeals,  a  copy 
of  the  petition  which  has  been  stamped 
b>  the  court  with  the  dale  of  filing  must 
he  mailed  or  hand  delivered  to  the 
Office  of  the  Secretary.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington.  DC 
2f3426  [f  withm  ten  days  after  issuance 
of  the  Commission  order,  the  Office  of 
the  Secretary  has  physically  received 
rourt-slamped  copies  of  petitions  for 
review  of  the  same  order,  which 
petitions  have  been  f^led  in  two  or  more 
V  S  Courts  of  Appeals,  the  Commission 
will  forward  copies  of  those  petitions  tcj 
the  judicial  Panel  on  Multidistrict 
Litigation  pursuant  to  28  V  S.C.  2112(a) 
[FR  Doc.  86-22038  Filed  9-26-88;  8:45  am) 
BILUNO  COOC  17 17-01-11 


DEPARTMEMT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  tfie  Secretary 

24  CFR  Parts  15  and  2002 

(Docket  Mo,  R-a«-1M«:  FR-23621 

The  Freeclom  of  Information  Reform 
Act  of  1986;  Fee  Schedule  and  Fee 
Waiver  Regulations 

agency:  Office  of  the  Secretary.  HUD. 


actkm:  Final  rule. 


summary:  This  ftnal  rule  amends  HUD 
regulations  governing  fees  charged  for 
services  incurred  in  response  to 
Freedom  of  Information  Act  requests. 
The  purpose  of  the  rule  is  to  conform 
HUD  policy  to  changes  in  the  statute 
effected  by  the  Freedom  of  Information 
Reform  Act  of  1986. 
DATES:  Effective  Date:  Under  section 
7(o)[3)  of  the  Department  of  Housing 
-ind  Urban  Development  Act  (42  U.S-C 
J535(ol(3)).  this  final  rule  cannot  become 
effective  until  after  the  first  period  of  30 
calendar  days  of  continuous  session  of 
Congress  which  occurs  after  the  date  of 
the  rule's  publication-  HUD  will  pubhsh 
a  notice  of  the  effective  date  of  this  rule 
following  expiration  of  the  30-se&sion- 
day  waiting  penod.  Whether  or  not  the 
statutory  waiting  period  has  expired. 
this  rule  will  not  become  effective  until 
HUD's  separate  notice  is  published 
announcing  a  specific  effective  date. 
FOR  FURTHER  INFORMATIOM  COHTACT: 
William  Cregar,  Assistant  General 
Counsel  for  Administrative  Law.  Office 
of  General  Counsel.  Room  10254. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington.  DC  20410  Telephone  (202) 
755-7137.  (This  is  not  a  loll-&ee 
number.) 

SUPPlfMENTARY  INFORMATION:  On 
September  24  VW?.  HUD  published  a 
proposed  rule  to  implement  certain 
provisions  of  the  Freedom  of 
Information  Reform  Act  of  1986  (Pub.  L. 
99-750)  These  provisions  require 
agencies  to  publish  a  schedule  of  fees  to 
be  charged  and  procedures  to  be 
followed  in  processing  requests  for 
records  and  requests  for  waiver  or 
reduction  of  fees  under  the  Freedom  of 
Information  Act.  HUD  received  two  sets 
of  comments  nn  the  proposed  rule. 

The  first  commenter  objected  to 
HUD'S  definition  of  the  term 
"representative  of  the  news  media," 
HUD's  observance  of  Department  of 
justice  policy  guidance  in  developing 
rule  provisions  regarding  the  granting  of 
fee  waivers,  and  HUD's  proposed 
requirement  of  advance  payment  of  fees 
of  over  $250  for  members  of  the  news 
media. 

Regarding  the  definition  of 
"representative  of  the  news  media"  in 
S  15.15(cll2).  the  commenter  urged  HUD 
to  change  its  definition  by  substituting 
the  word  ■'information"  for  the  word 
'  news."  The  commenter  staled  that  the 
use  of  the  word  "news"  in  the  proposed 
definition  would  require  HUD  to  judge 
the  newsworthiness  of  the  information 
requested,  making  the  information 
requested  the  focus  rather  than  the 


identity  of  (he  requester.  HUD  has 
determined  not  to  change  the  definition. 
Since  JfUD.  pursuant  to  the  Reform  Act. 
must  establish  regulations  in 
conformance  with  0MB  guidelines,  it 
has  adopted  OMB's  recommended 
definition.  HUD  believes  that  the 
definition  OMB  recommended  is  proper 
and  correct  under  the  Freedom  of 
Information  Reform  Act. 

The  commenter  alHo  requested  that 
HUD  reject  the  Department  of  Justice's 
six  recommended  waiver  standards  and. 
instead,  use  less  restrictive  standards 
which  the  commenter  contends  would 
be  more  consistent  with  legislative 
intent.  HUD  does  not  agree  thai  the 
Department  of  justice  fee  waiver  policy 
guidance  is  restrictive  and  inconsistent 
with  the  legislative  intent  of  the 
Freedom  of  Information  Reform  Act. 
HUD  finds  that  the  Department  of 
Justice  fee  waiver  standards, 
incorporated  in  §  15.16(c)  of  the 
proposed  regulations,  restate  the 
statutory  language,  are  consistent  with 
legislative  intent  and  provide  a  useful 
framework  for  deciding  "public  interest" 
fee  waiver  requests.  The  fee  waiver 
standards  are  therefore  retained  In  the 
final  regulation. 

The  commenter  further  noted  that  the 
fee  waiver  standards  do  not  contain  a 
separate  statement  excepting  the  news 
media's  news  dissemination  function 
from  the  test  for  determining  a 
requester's  commercial  inleresL  Such  a 
statement,  however,  is  contained  in 
5  15.15(c)  of  the  regulation  and  provides 
that  a  request  for  records  supporting  the 
news  dissemination  function  of  a 
representative  of  the  news  media  shall 
not  be  considered  a  request  that  is  for  a 
commercial  use. 

Finally,  (he  first  commenter  contended 
that  the  requirement  for  advance 
payment  of  fees  in  excess  of  $250  for 
news  media  requesters  who  have  no 
previous  payment  history  for  FOIA 
requests  would  delay  the  dissemination 
of  news  and  that  the  requirement 
should,  therefore,  be  dropped.  The 
Freedom  of  Information  Reform  Act 
specifically  allows  agencies  to  require 
advance  payment  of  fees  from  all 
requesters  when  estimated  charges 
exceed  $250  and  the  requester  has  no 
history  of  payment.  HUD's  proposed  and 
final  regulations  comply  with  the  statute 
and  the  OMB  guidelines  Moreover,  we 
believe  that  FOIA  requests  from  the 
news  media  with  estimated  costs  of  over 
$250  are  unlikely  to  occur  frequently 
enough  to  cause  delays  Accordingly,  we 
have  determined  that  we  will  not  change 
the  advance  payment  requirement. 

The  second  commenter  was 
concerned  whether  all  requests  for 
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information,  including  descriptive 
information  about  the  agency's  functions 
contained  in  agency  publications,  would 
be  considered  requests  under  the  FOIA. 
thereby  requiring  the  payment  of  fees 
for  requested  information.  In  answer  to 
this  concern,  we  note  that  HUD  usually 
makes  available  at  no  charge  preprinted 
brochures  and  pamphlets  about  its 
programs.  Free  dissemination  of  these 
pamphlets  and  brochures  will  not  be 
affected  by  the  Freedom  of  Information 
Reform  Act.  This  information  is 
obtained  through  the  HUD  library. 

The  second  commenter  also  requested 
that  HUD  pubhsh  costs  fur  computer 
searches  by  specifying  real  computer 
time  and  related  staff  time  charges.  The 
cummenter  contended  that  §  15.14(c)  is 
vague  on  the  subject  of  costs  for 
computer  searches  because  the  real 
computer  time  and  related  staff  time 
charges  are  not  specified.  HUD  believes 
that  pubUcation  of  a  specific  fee 
schedule  for  computer  searches  is 
infeasible  for  the  following  reasons.  As 
S  15.14(cl  points  out.  the  actual  direct 
cost  of  providing  computer  search 
services  depends  on  a  combination  of 
the  cost  of  operating  the  central 
processing  unit  (CPU)  and  the  operator/ 
programmer  salary  for  the  amount  of 
time  attributable  to  the  search  for 
records  to  respond  to  a  FOIA  request. 
The  cost  of  operating  the  CPU  depends 
upon  which  type  of  CPU  is  used,  since 
HUD  has  many  types  and  the  costs  vary 
accordingly.  At  the  same  time,  the 
actual  opera  tor/ programmer  salary  will 
vary  according  to  the  identity  and  salary' 
level  of  the  particular  operator/ 
programmer,  and  there  are  many  salar>' 
levels  involved,  including  approximately 
fourteen  grades  with  ten  steps  within 
each  grade.  Accordingly,  it  would  be 
impossible  to  establish  in  advance  a  set 
fee  schedule  with  so  many  variables 
involved  in  determming  fees  for 
computer  searches.  Therefore,  HUD  has 
not  adopted  the  second  commenler's 
suggestion  that  such  a  fee  schedule  be 
published. 

The  second  commenter  urged  also 
that  search  fees  be  presumptively 
waived  for  all  public  and  non-profit 
organizations  with  a  public  purpose. 
HUD  has  not  incorporated  this 
recommendation  into  §  15.16(c).  HUD 
finds  no  support  in  the  Freedom  of 
Information  Reform  Act  or  in  OMB's 
guidelines  for  the  notion  of  giving 
preference  for  fee  waivers  to  one  group 
of  requesters  over  others.  The  new 
statutory  fee  waiver  standard  sets  forth 
two  basic  requirements,  both  of  which 
must  be  met  before  fees  can  be  waived 
or  reduced.  First,  it  must  be  established 
that  "disclosure  of  the  IrequeHted] 


information  is  in  the  public  interest 
because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government."  Second,  it  must  be 
established  that  "disclosure  of 
information  *  '  '  is  not  primarily  in  the 
commercial  interest  of  the  requester." 
Each  application  for  a  fee  waiver  will  be 
evaluated  on  its  individual  merit  under 
the  factors  prescribed  by  the  statute, 
and  a  presumptive  fee  waiver  would 
negate  this  statutory  purpose. 

Finally,  the  second  commenter  urged 
that  amendments  to  24  CFR  Part  2002, 
HUD's  Office  of  Inspector  General  FOIA 
regulations,  implementing  the  Freedom 
of  Information  Reform  Act.  should  be 
published  as  a  proposed  rule  before  this 
final  rule  is  published.  The  Department 
has  decided  not  to  adopt  this  suggestion. 
The  Department  had  indicated  in  the 
proposed  rule  that  the  final  rule  would 
contain  comparable  amendments  for  24 
CFR  Part  2002.  This  final  rule  amends 
both  24  CFR  Parts  15  and  2002  to 
implement  the  Freedom  of  Information 
Reform  Act. 

HUD  has  made  one  minor  amendment 
in  the  final  rule  Section  15.16(c)  of  this 
rule  pertains  to  waiving  or  reducing 
fees.  The  last  two  sentences  of  this 
section  as  proposed  stale  that  the 
official  authonr.ed  to  grant  access  to 
records  may  waive  or  reduce  the  fee 
where  requested  and  that  the 
determination  not  to  waive  or  reduce 
the  fee  will  be  subject  to  administrative 
review.  This  provision  was  erroneously 
located  at  the  end  of  §  15.ie(cH6)  in  the 
proposed  rule.  TTie  effect  of  placing  it  m 
that  location  was  that  it  could  not  be 
read  as  applying  to  §  IS.lRtc)  in  its 
entirety.  T^iis  paragraph  has  been 
relocated  in  the  final  rule  so  that  it  is 
clear  that  it  applies  to  the  entire  section 
rather  than  one  subsection. 

Findings  and  Certifications 

This  rule  is  not  subject  to 
environmental  review  under  the 
Department  8  procedures  set  out  in  24 
CFR  Pjirl  50.  impitmentmg  section 
102(2){C)  of  the  National  Environmental 
Policy  Aa  of  1969,  42  U-S  C.  4332.  Under 
24  CFR  50.2O(k).  internal  administrative 
procedures  are  calegoncdlly  excluded 
from  NEPA  requirements. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
lljlb)  of  Executive  Order  12291  on 
Federal  Regulatioo.  issued  by  the 
President  on  February  17. 1981.  Analysis 
of  the  rule  indicates  that  it  does  not  (1) 
have  an  annual  effect  on  the  economy  of 
SlOO  million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 


agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition.  employmenL  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  in  domestic  or  export 
markets. 

Under  5  U.S.C.  605ibl  (the  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
since  its  effect  is  limited  to  details  of 
agency  procedure. 

This  rule  was  listed  as  Sequence 
Number  885  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  25. 1988  (53  FH  13654) 
under  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

This  rule  does  not  affect  any  program 
included  in  the  Catalog  of  Federal 
Domestic  Assistance  Programs. 

Usl  of  Subjects 

24  CFR  Part  15 

Classified  information,  Freedom  of 
information.  Testimony.  Production  and 
disclosure  of  matenal  or  information  by 
HUD  employees. 

24  CFR  Port  2002 

Classified  information.  Freedom  of 
information. 

For  the  reasons  set  out  in  the 
preamble.  24  CFR  Parts  15  and  2002  are 

amended  as  follows: 

PART  IS— PRODUCTION  OR 
DISCLOSURE  OF  MATERIAL  OR 

INFORMATION 

1.  The  authority  citation  for  24  CFR 
Part  15  is  revised  to  read  as  follows: 

Authority:  Freedom  of  Information  Act  ( j 
US.C  552);  Freedom  of  Information  Reform 
Act  of  1986  (Pub.  L  99-570);  sec  Tidl  of  the 
Department  of  Huustng  and  Urban 
Development  Act  (42  U  S  C.  353Sfd)|. 

2.-3.  Section  15.14  is  revised  and 
added  to  Subpart  C.  and  new  H  15.15 
through  15-18  are  added  to  Subpart  C.  to 
read  ns  follows; 

§  15.14    Fees. 

(a)  Copies  of  records.  HUD  will 
charge  SO.IO  per  page  for  copies  of 
documents  up  to  11'  x  14".  For  copies 
prepared  by  computer,  such  as  tapes  or 
printouts.  HUD  will  charge  the  actual 
costs,  including  operator  time,  of 
production  of  the  tape  or  printout  For 
other  methods  of  reproduction  or 
duplication.  HUD  will  charge  the  actual 
direct  costs  of  producing  the 
document(s). 

(b)  Manual  searches  for  records. 
Whenever  feasible.  HUD  will  charge  at 
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the  sdUry  rdtpi.s|  [i.e..  basic  pay  plus  18 
percent)  of  ihe  employee(s)  making  Ihe 
search  However,  where  a  homogeneous 
class  of  personnel  is  used  exclusively  in 
a  search  (eg-,  all  administrative/ 
clencal.  or  all  professional/executive], 
HUD  will  charste  S9-25  per  hour  for 
clerical  time  and  S18.50  per  hour  for 
professional  time.  Charges  for  search 
time  less  shan  a  full  hour  will  be  billed 
by  five-minule  (V^a  of  one  hour) 
segments. 

fcl  Computer  searches  for  records- 
HUD  will  charge  at  the  actual  direct  cost 
of  providing  the  ser\ice  This  will 
mclude  the  cost  of  operating  the  central 
processing  unit  (CPU)  for  that  portion  of 
operating  time  that  is  directly 
attributable  to  searchmg  for  records 
responsive  to  a  FOIA  request  and 
operator/programmer  salary 
apportionabie  to  the  search. 

(d)  Contract  services.  HVB  will 
contract  with  private  sector  sources  to 
Socale.  reproduce  and  disseminate 
records  m  response  to  FOIA  requests 
when  that  is  the  most  efficient  and  least 
costly  method.  When  doing  so.  however. 
KUTD  will  ensure  that  the  ultimate  cost 
to  the  requester  is  no  greater  than  it 
would  be  if  HUD  itself  had  performed 
ihese  tasks.  In  no  case  will  HUD 
contract  out  responsibilities  which  the 
FOIA  provides  that  HUD  alone  may 
discharge,  such  as  determining  the 
applicability  of  an  exemption,  or 
determining  whether  to  waive  or  reduce 
fees.  HUD  will  ensure  that  when 
documents  that  would  be  responsive  to 
a  request  are  maintained  for  distribution 
by  agencies  operating  statutory-based 
fee  schedule  programs  such  as  the 
National  Technical  Information  Service. 
HUD  will  inform  requesters  of  the  steps 
necessary  to  obtain  records  from  those 
sources.  Information  provided  routinely 
m  the  normal  course  of  business  will  be 
provided  at  no  charge. 

(e)  Restrictions  on  assessing  fees. 
With  the  exception  of  requesters  seeking 
documents  for  commercial  use.  HUD 
will  provide  the  first  100  pages  of 
duplication  and  the  first  two  hours  of 
search  time  wiihout  charge.  For  non- 
commercial use  requesters.  HUD  will 
not  begin  to  assess  fees  until  after  HUD 
has  provided  the  free  search  and 
reproduction.  No  charge  will  be 
assessed  non-commercial  use  requesters 
when  the  search  time  and  reproduction 
costs,  over  and  above  the  free  search 
time  and  reproduction  allocation,  totals 
no  more  than  SS.OO.  For  commercial  use 
requesters,  no  charge  will  be  dssessed 
when  the  search  time,  reproduction  and 
review  costs  lota!  no  more  than  $5,00 
"Search  time"  in  this  context  is  based 
on  manual  search.  To  apply  this  term  lo 


searches  made  by  computer.  HUD  will 
determine  the  hourly  cost  of  operating 
the  central  processing  unit  and  the 
operator's  hourly  salary  plus  16  percent. 
When  the  cost  of  (he  search  (including 
the  operator  lime  and  the  cost  of 
operating  the  computer  to  process  a 
request)  equals  the  equivalent  dollar 
amount  of  two  hours  of  the  salary  of  the 
person  performing  the  search,  i.e  .  the 
operator.  Hl.^  will  begin  assessing 
charges  for  computer  search. 

(0  Payment  of  fees.  Payment  of  fees 
under  this  section  and  under  §  15.16(a) 
shall  be  made  in  cash  or  by  U.S.  money 
order  of  by  certified  bank  check  payable 
lo  the  Treasurer  of  the  United  States. 
The  fees  shall  be  sent  to  the 
orgdnizational  unit  within  HUD 
responding  to  the  request. 

(g)  Definitions 

As  used  in  this  subpart, 

(1)  "Direct  costs"  means  those 
expenditures  which  HUD  actually  incurs 
in  searching  for  and  duplicating  (and.  in 
the  case  of  commercial  requesters, 
reviewing)  documents  to  respond  to  a 
FOIA  request.  Direct  costs  include,  for 
example,  the  salary  of  the  employee 
performing  work  (the  basic  rate  of  pay 
for  the  employee  plus  16  percent  of  that 
rate  to  cover  benefits)  and  the  cost  of 
operating  duplicating  machinery.  Not 
included  m  direct  costs  are  overhead 
expenses  such  as  costs  of  space,  and 
heating  or  lighting  the  facility  in  which 
the  records  are  stored. 

(2)  "Search"  includes  all  time  spent 
lookmg  for  matenal  that  is  responsive  lo 
a  request,  including  page  by-page  or 
line-by-line  identification  of  material 
within  documents.  Such  activity  is 
distinguished  from  "review  '  of  matenal 
in  order  to  determine  whether  Ihe 
matenal  is  exempt  from  disclosure. 

(3)  "Duplication"  means  the  process  of 
making  a  copy  of  a  document  necessarj' 
to  respond  to  a  FOIA  request.  Such 
copies  can  take  the  form  of  paper  copy, 
microform,  audio-visual  materidls.  or 
machine  readable  documentation  (e  g  . 
magnetic  tape  or  disk),  among  others 

(4)  "Review"  means  the  process  of 
examining  a  document  located  m 
response  to  a  request  that  is  for  a 
commercial  use  to  determine  whether 
any  portion  of  it  may  be  withheld. 
excising  portions  lo  be  withheld  and 
otherwise  prepanng  the  document  for 
release.  "Review"  does  not  include  time 
spent  resolving  general  legal  or  policy 
issues  regarding  (he  application  of 
exemptions 

S  1S.tS    Fm«  to  be  charg*<»— c«t*9ort«s  of 

rtQuMtera. 

There  are  four  caiegones  of  FOIA 
requesters'  Commercial  use  requesters; 
educational  and  noncommercial 


scientific  institutions;  representatives  of 
the  news  media:  and  all  other 
requesters.  Specific  levels  of  fees  are 
prescribed  for  each  of  these  categories: 

(a)  Commercial  use  requesters.  (1) 
HUD  will  assess  charges  which  recover 
the  full  direct  costs  of  searchmg  for. 
reviewing  for  release,  and  duplicating 
records  sought  for  commercial  use. 
Requesters  must  reasonably  describe 
the  records  sought.  Commercial  use 
requesters  are  not  entitled  to  two  hours 
of  free  search  lime  or  100  free  pages  of 
reproduction  of  documents. 

(2)  "Commercial  use"  refers  to  a 
request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  is 
made  In  determining  whether  a 
requester  properly  belongs  in  this 
category,  HUD  must  determine  the  use 
lo  which  a  requester  will  put  the 
documents  requested.  Moreover,  where 
HUD  has  reasonable  cause  to  doubt  Ihe 
use  to  which  a  requester  will  put  the 
records  sought,  or  where  that  use  is  nol 
clear  from  the  request  itself.  HUD  will 
seek  additional  clarification  before 
assigning  the  request  to  a  specific 
category. 

(b)  Educational  and  non-commercial 
scientific  institution  requesters  (1)  HUD 
will  provide  documents  to  educational 
dnd  non -commercial  scientific 
institutions  for  the  cost  of  reproduction 
alone,  excluding  charges  for  the  first  100 
pages.  To  be  eligible  for  inclusion  in  this 
category,  requesters  must  show  that  the 
request  is  being  made  as  authonzed  by 
and  under  the  auspices  of  a  qualifying 
institution  and  that  the  records  are  nol 
sought  for  a  commercial  use.  but  are 
sought  for  furtherance  of  scholarly  (if 
the  request  is  from  an  educational 
institution)  or  scientific  (if  the  request  is 
from  a  non  commencal  scientific 
institution]  research  Requesters  must 
reasonably  describe  Ihe  records  sought. 

|2)    Educational  institution"  means  a 
preschool,  a  public  or  pnvate 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  and  an  institution  of 
vocational  education,  which  operates  a 
program  or  programs  of  scholarly 
research 

(3)  "Non-commercial  scientific 
institution"  means  an  institution  that  is 
not  operated  on  a  'commerciar'  basis  as 
that  lerm  is  referenced  in  (  15.15(a)  and 
which  IS  operated  solely  for  the  purpose 
of  conducting  scientific  research  the 
results  of  which  are  not  mtended  to 
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promote  any  particular  product  or 
industry. 

(c)  Requesters  who  are 
representatives  of  the  news  media.  (1) 
HUD  will  provide  documents  to 
represenlalives  of  the  news  media  for 
the  cost  of  reproduction  alone,  excluding 
charges  for  the  first  100  pages.  In 
reference  to  this  class  of  requester,  a 
request  for  records  supporting  the  news 
dissemination  function  of  the  requester 
shall  not  be  considered  to  be  a  request 
that  is  for  a  commercial  use.  Requesters 
must  reasonable  describe  ihe  records 
sought. 

(2)  "Represenlabvc  of  the  news 
media"  means  any  person  actively 
gathering  news  for  an  entity  that  is 
organized  and  operated  to  publish  or 
broadcast  news  to  the  public.  The  term 
"news"  means  information  that  is  about 
current  events  or  that  would  be  of 
ciurent  interest  to  Ihe  public.  Examples 
of  news  media  entities  include  television 
or  radio  stations  broddcaslmg  to  the 
public  at  large,  and  publishers  of 
periodicals  (but  only  in  those  instances 
when  they  can  qualify  as  disseminators 
of  "news")  who  make  their  products 
available  for  purchase  or  subscription 
by  the  general  public.  "■Freelance" 
journalists  may  be  regarded  as  working 
for  a  news  organization  if  they  can 
demonstrate  a  solid  basis  for  expecting 
publication  through  that  organization. 
even  though  not  actually  emloyed  by  it. 
A  publication  contract  would  be  the 
clearest  proof,  but  HUD  may  also  look 
to  the  past  publication  record  of  a 
requester  in  making  this  determination 

(d)  All  other  requesters.  HUD  will 
charge  requesters  who  do  not  fit  into 
any  of  the  categories  above  fees  which 
recover  the  full  reasonable  direct  cost  of 
searching  for  and  reproducing  records 
that  are  responsive  to  the  request, 
except  that  the  first  100  pages  of 
reproduction  and  the  first  two  hours  of 
search  time  shall  be  furnished  without 
charge  Requests  from  subjects  for 
records  about  themselves  filed  in 
agencies'  systems  of  records  will 
continue  to  be  treated  under  the  fee 
provisions  of  the  Privacy  Act  of  1974 
which  permit  fees  only  for  reproduction. 
Requesters  must  reasonably  describe 
the  records  sought, 

§  15.16    Review  ol  records,  aggregating 
reQuests  and  waiving  or  reducing  fees. 

(a)  Review  of  records  Only  requesters 
who  are  seeking  documents  for 
commercial  use  may  be  charged  for  time 
HUD  spends  reviewing  records  to 
determine  whether  they  are  exempt 
from  mandatory  disclosure.  Charges 
may  be  assessed  only  for  the  initial 
review:  i.e..  the  review  undertaken  the 
first  time  HUD  analyzes  Ihe 


applicabillly  of  a  specific  exemption  to  a 
particular  record  or  portion  of  a  record. 
HUD  will  nol  chnrge  for  review  at  Ihe 
administrative  appeal  level  of  an 
exemption  already  applied.  However. 
records  or  portions  of  records  withheld 
in  full  under  an  exemption  which  is 
subsequently  determined  nol  to  apply 
may  be  reviewed  again  to  determine  the 
applicability  of  other  exemptions  not 
previously  considered.  The  costs  for 
such  a  subsequent  review  would  be 
properly  assessable.  Review  time  will 
be  assessed  at  the  same  rates 
established  for  search  time  in  5  15.14 

(b)  Aggregating  requests.  A  requester 
may  nol  file  multiple  requests  at  the 
same  time,  each  seeking  portions  of  a 
document  or  documents,  solely  m  order 
to  avoid  payment  of  fet  s.  When  HlHI) 
reasonably  believes  that  a  requester  or 
a  group  of  requesters  acting  in  concert, 
is  attempting  to  break  a  request  down 
into  a  series  of  requests  for  the  purpose 
of  evading  Ihe  assessment  of  fees,  Hl'D 
may  aggregate  any  such  requests  and 
charge  accordingly. 

(c|  Waning  or  reducing  fees  HUD 
will  furnish  documents  without  charge 
or  at  reduced  charge  if  disclosure  of  the 
information  is  in  the  public  interest 
because  it  is  hkeiy  to  contnbute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government  and  is  not  primarily  in  the 
commercial  interest  of  the  requester. 
The  official  authonzed  to  grant  access  to 
records  may  waive  or  reduce  the 
apphcable  fee  where  requested.  The 
determination  not  to  waive  or  reduce 
the  fee  will  be  subject  lo  administrative 
review  as  provided  in  S  15.61  after  the 
decision  on  the  request  for  access  has 
been  made.  Six  factors  shall  be  used  in 
determining  whether  the  requirements 
for  a  fee  waiver  or  reduction  are  met. 
These  factors  are  as  follows: 

(1)  The  subiect  of  the  request- 
Whether  the  subject  of  the  requested 
records  concerns  "the  operations  or 
activities  of  the  government"; 

(2)  The  informative  value  of  the 
information  to  he  disclosed:  Whether 
the  disclosure  is  "likely  to  contribute"  to 
an  understanding  of  government 
operations  or  activities; 

(3)  The  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure:  Whether  disclosure  of  the 
requested  information  will  contribute  lo 
"public  understanding"; 

(4)  The  significance  of  the 
contribution  to  public  understanding: 
Whether  the  disclosure  is  likely  to 
contribute  "significantly"  to  public 
understanding  of  government  operations 
or  activities; 


(5)  The  existence  and  magnitude  of  a 
commercial  interest:  Whether  the 
requester  has  a  commercial  Interest  th.it 
would  l>e  furthered  by  the  requested 
disclosure:  and.  if  so 

(6)  The  primary  interest  in  disclosure 
Whether  the  magnitude  of  the  identified 
commercial  interest  of  the  requester  is 
sufficiently  large,  in  comparison  with 
the  public  interest  in  disclosure,  that 
disclosure  is  "pnmaniy  in  the 
commercial  interest  of  the  rfquesier" 

5  15/17    Ctiarges  (or  hiterest  and  for 
unsuccessful  searches;  Utilization  of  Debt 
Collection  Act 

(a)  Charging  interest  HUD  will  begin 
.Assessing  interest  charges  on  an  upald 
bill  starting  on  the  31  si  day  following 
the  day  on  which  the  billing  was  sent.  A 
fee  received  by  HUD,  even  if  nol 
processed,  will  suffice  to  stay  the 
accrual  of  interest.  Interest  will  be  at  the 
rate  prescribed  in  section  3717  of  Title 
31  U.S.C.  and  will  accrue  from  the  dale 
of  the  billing. 

(b)  Charge  for  unsuccessful  search. 
Ordinarily  no  charge  for  search  time  will 
be  assessed  when  the  rpcords  reque-Sttd 
are  not  found  or  when  the  records 
located  are  withheld  as  exempt. 
However,  if  the  requester  has  been 
notified  of  the  esimated  cost  of  the 
search  lime  and  has  been  advised 
specifically  that  the  requested  records 
may  not  exist  or  may  be  withheld  as 
exempt,  fees  shall  be  charged. 

(c)  Use  of  Debt  Collection  Act  of  19&S. 
When  a  requester  has  failed  to  pay  a  fee 
charged  in  a  timely  fashion  (/,e..  within 
30  days  of  the  dale  of  the  billing).  HUD 
may.  under  the  authority  of  the  Debt 
Collection  .Act  and  Part  1".  Subpart  C  nf 
this  title,  use  consumer  reporting 
agencies  and  collection  agencies,  where 
appropnate.  to  recover  the  indebtedness 
owed  the  Department. 

§  15.16    Advance  payments. 

(a)  HUD  may  not  require  a  requester 
to  make  an  advance  payment,  i.e., 
payment  before  work  is  commenced  or 
continued  on  a  request,  unless: 

(1)  HUD  estimates  or  determines  that 
allowable  charges  that  a  requester  may 
be  required  to  pay  are  likely  lo  exceed 
S250.  Then.  HUD  will  noufy  the 
requester  of  the  likely  cosi  and  obtain 
satisfactory  assurance  of  full  payment 
wiiere  the  requester  has  a  history  of 
prompt  pa>Tnent  of  FOIA  fees,  or  require 
an  advance  payment  of  an  amount  up  !■ 
the  full  estimated  charges  m  the  case  ai 
requesters  with  no  history  of  payment; 
or 

(2)  Where  a  requester  has  previously 
failed  to  pay  a  fee  charged  in  a  timely 
fashion  t'-^-  within  30  days  of  the  date 
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',f  the  billing),  HUD  may  require  (he 
requester  to  pay  the  full  amount  owed 
pins  any  applicable  interest  as  provided 
by  5  15  17(a|  or  demonstraie  thai  he  has, 
in  fdct.  paid  the  fees,  and  to  make  an 
H  iviince  payment  of  the  full  amount  of 
'he  estimated  fee  before  HUD  begins  to 
process  a  new  request  or  a  pending 
request  from  that  requester. 

(bl  When  HUD  acts  under  paragraphs 
id)fl|or  [a)(2|  of  this  section,  the 
■jJmmistrative  time  limits  prescribed  in 
subsection  (a)(6]  of  the  FOIA  (/e..  10 
workmg  davs  from  receipt  of  initial 
requests  and  20  working  days  from 
receipt  of  appeals  from  initial  denial. 
plus  permissible  extensions  of  these 
time  limitsi  wil!  begin  only  after  HVD 
haa  received  fee  payments  described 
above. 

(c)  Where  it  is  anticipated  that  either 
the  duplication  fee  individually,  the 
•s'f^rch  fee  individually,  or  a 
C'-mbination  of  the  two  exceeds  S^S.O*) 
.'ver  and  above  the  free  searf.h  time  and 
liuplication  costs,  where  applicable,  and 
ihe  requesting  party  has  not  indicated  in 
ii'Jvdnce  a  willingness  to  pay  so  high  a 
fee,  the  requesting  party  shall  be 
promptly  infurmed  of  the  amount  of  the 
anticipated  fee  or  such  portion  thereof 
ds  can  readily  be  estimated.  The 
notification  shall  offer  the  requesting 
party  ihe  opportunity  to  confer  with 
riaency  representatives  for  the  purpose 
of  reformutaUng  the  request  go  as  to 
meet  that  party's  needs  at  a  reduced 
cost. 

PART  2002— AVAILABILITY  OF 
INFORMATION  TO  THE  PUBLIC 

4  The  authonty  citation  for  24  CFR 
f'firt  2002  IS  revised  to  read  as  follows: 

Aulbonty-  Freedom  of  Informalion  Act  [5 
ISC  55^1,  F>-eedom  of  Information  Reform 
Act  of  1386  IPub  L  99-570).  Inspector 
(,»?neral  Act  of  1978  (5  U  S  C  App  ):  sec.  7|d) 
nf  :he  Dfpanment  cif  Housing  and  LVban 
[)eveIopm<?nt  Act  142  USC  3535|fJli 
Dfflffidhnn  af  Anlhonty   |rtn  9.  19*tl  (4t)  FR 

S-6,  In  5  2002,3  paragraph  (c)  is 
revised  to  read  as  follows: 

§  2002.3    Request  for  records. 


(c)  The  request  must  be  accompanied 
by  the  fee  or  an  offer  to  pay  the  fee  as 
determined  m  §  2002.7  At  its  discretion, 
the  OfHce  of  Inspector  General  may 
require  advance  payment  in  accordance 
with  I  2002  15- 


5ii  2002.17.  2002.19.  2002.21.  2002.23  arKl 
2002.25    t  Redesignated  from  $^  2002.9. 
2002.11,  2002.13.  2002.15  end  2002.17 
Respectlvety  I 

"  In  Part  2002.  §  2(X)2.7  is  revised. 
5  5  2002.9.  2002,11.  200213.  2002-15.  and 
2(X)2  17are  redesignated  as  5S  2002.17. 
2002.19.  2002.21,  2002.23  and  2002.25. 
respectively,  and  new  5$  2002.9.  2002,11. 
2002.13.  and  2002  15  are  added,  to  read 
as  follows: 

§2002.7    Fees. 

(a)  Copies  of  records.  HUD  will 
charge  $010  per  page  for  copies  of 
documents  up  to  11"  x  14".  For  copies 
prepared  by  computer,  such  as  tapes  or 
pnntouts.  HUD  will  charge  Ihe  actual 
costs,  including  operator  time,  of 
production  of  the  tape  or  printout.  For 
other  methods  of  reproduction  or 
duplication.  HUD  will  charge  the  actual 
direct  costs  of  producing  the 
documentfs). 

(b)  Manual  searches  for  records. 
Whenever  feasible.  HUD  will  charge  at 
the  salary  rate(s)  {i.e..  basic  pay  plus  16 
percent)  of  the  employee(s)  making  the 
search.  However,  where  a  homogeneous 
class  of  personnel  is  used  exclusively  in 
a  search  (eg.,  all  administrative/ 
clerical,  or  all  professional/executive), 
HUD  will  charge  $925  per  hour  for 
clercial  time  and  $18.50  per  hour  for 
professional  time.  Charges  for  search 
time  less  than  a  full  hour  witt  be  billed 
by  rive-minute  ( V,  j  of  one  hour) 
segments. 

(c)  Computer  searches  for  records. 
HUD  wil!  charge  at  the  actual  direct  cost 
of  providing  the  service.  This  will 
Include  Ihe  cost  of  operating  the  central 
processing  unit  (CPU)  for  that  portion  of 
operating  time  that  is  directly 
attributable  to  searching  for  records 
responsive  to  a  FOIA  request  and 
operator/programmer  salary 
approtionable  to  Ihe  search. 

(d)  Contract  services.  HUD  will 
contract  with  private  sector  sources  to 
locate,  reproduce  and  disseminate 
records  in  response  to  FOIA  requests 
when  that  is  the  most  efficent  and  least 
costly  method.  When  doing  so.  however, 
HUD  will  ensure  that  the  ultimate  cost 
to  the  requester  is  no  greater  than  It 
would  be  if  HUD  itself  had  performed 
these  tasks  In  no  case  will  HUD 
contract  out  responsibilities  which  the 
FOIA  provides  that  HUD  alone  may 
discharge,  such  as  determining  the 
applicability  of  an  exemption,  or 
determining  whether  to  waive  or  reduce 
fees.  HUD  wit!  ensure  that  when 
documents  that  would  be  responsive  to 
a  request  are  maintained  for  distribution 
by  agencies  operating  statutory-based 
fee  schedule  programs  such  as  Ihe 
National  Technical  Information  Service. 


HUD  will  inform  requesters  of  the  steps 
necessary  to  obtain  records  from  those 
sources,  information  provided  routinely 
in  the  normal  course  of  business  will  be 
provided  at  no  charge. 

(e)  Restrictions  on  assessing  fees 
With  the  exception  of  requesters  seeking 
documents  for  commercial  use.  HUD 
will  provide  the  first  100  pages  of 
duplication  and  the  first  two  hours  of 
search  lime  without  charge.  For  non- 
commercial use  requesters.  HUD  will 
not  begin  to  assess  fees  until  after  HUD 
has  provided  the  free  search  and 
reproduction.  No  charge  will  be 
assessed  non-commercial  use  requesters 
when  the  search  time  and  reproduction 
costs,  over  and  above  the  free  search 
time  and  reproduction  allocation,  totals 
no  more  than  $5.00  For  commercial  use 
requesters,  no  charge  will  be  assessed 
when  the  search  time,  reproduction  and 
review  costs  total  no  more  than  SS-OO. 
"Search  lime"  in  this  context  Is  based 
on  manual  search.  To  apply  this  term  to 
searches  made  by  computer,  HUD  will 
determine  the  hourly  cost  of  operating 
Ihe  central  processing  unit  and  the 
operator's  hourly  salary  plus  16  percent. 
When  the  cost  of  the  search  (including 
Ihe  operator  time  and  the  cost  of 
operating  the  computer  to  process  a 
request)  equals  Ihe  equivalent  dollar 
amount  of  two  hours  of  the  salary  of  the 
person  performing  the  search,  i.e.,  the 
operator.  HUD  will  begin  assessing 
charges  for  computer  search. 

ff)  Payment  of  fees.  Payment  of  fees 
under  this  section  and  under  S2O0211(aJ 
shall  be  made  in  cash  or  by  U.S.  money 
order  or  by  certified  bank  check  payable 
to  Ihe  Treasurer  of  the  United  States. 
The  fees  shall  be  sent  lo  the 
organizational  unit  within  HUD 
responding  to  the  request. 

(gj  Definitions,  As  used  in  this 
subpart: 

(1|  "Direct  costs"  means  those 
expenditures  which  HUD  actually  incurs 
in  searching  for  and  duplicating  (and,  in 
Ihe  case  of  commercial  requesters, 
reviewing)  documents  to  respond  lo  a 
FOIA  request  Direct  costs  include,  for 
example,  the  salary  of  the  employee 
performing  work  (Ihe  basic  rate  of  pay 
for  Ihe  employee  plus  16  percent  of  that 
rate  lo  cover  benefits)  and  the  cost  of 
operating  duplicating  machinery.  Not 
included  in  direct  costs  are  overhead 
expenses  such  as  costs  of  space,  and 
heating  or  lighting  the  facility  in  which 
the  records  are  stored. 

(2)  "Search"  includes  all  lime  spent 
looking  for  matenal  that  is  responsive  to 
a  request,  including  page-by-page  or 
line-by-line  Identification  of  material 
within  documents.  Such  activity  is 
distinguished  from  "review"  of  material 
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in  order  to  determine  whether  the 
material  is  exempt  from  disclosure. 

(3)  "Duplication"  means  the  process  of 
making  a  copy  of  a  document  necessary 
lo  respond  lo  a  FOIA  request.  Such 
copies  can  take  the  form  of  paper  copy, 
microform,  audiovisual  materials,  or 
machine  readable  documentation  (e.g.. 
magnetic  tape  or  disk),  among  others. 

(4)  "Review"  means  the  process  of 
examining  a  document  located  in 
response  to  a  request  that  is  for  a 
commericat  use  to  determine  whether 
any  portion  of  it  may  be  withheld, 
excising  portions  to  be  withheld  and 
otherwise  preparing  the  docimient  for 
release.  "Review"  does  not  include  time 
spent  resolving  general  legal  or  policy 
issues  regarding  the  application  of 
exemptions. 

§  2002.9    Fees  to  be  ctiarged — caleQOries 
of  requesters. 

There  are  four  categories  of  FOIA 
requesters:  Commercial  use  requesters; 
educational  and  non-commercial 
scientific  institutions:  representatives  of 
the  news  media:  and  all  other 
requesters  Specific  levels  of  fees  are 
prescribed  for  each  of  these  categories: 

(a)  Commercial  use  requesters.  (1) 
HUD  will  assess  charges  which  recover 
the  full  direct  costs  of  searching  for. 
reviewing  for  release,  and  duplicating 
records  sought  for  commercial  use. 
Requesters  must  reasonably  describe 
the  records  sought.  Commercial  use 
requesters  are  not  entitled  to  two  hours 
of  free  search  time  or  100  free  pages  of 
reproduction  of  documents, 

(2)  "Commercial  use"  refers  to  a 
request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  is 
made.  In  determining  whether  a 
requester  properly  belongs  in  this 
category.  HL'D  must  determine  the  use 
lo  which  a  requester  will  put  the 
documents  requested.  Moreover,  where 
HUD  has  reasonable  cause  lo  doubt  the 
use  to  which  a  requester  will  put  the 
records  sought,  or  where  that  use  is  not 
clear  from  the  request  itself.  HUD  will 
seek  additional  clarification  before 
assigning  the  request  to  a  specific 
category. 

(b)  Educational  and  non-commercial 
scientific  institution  requesters.  (1)  HUD 
will  provide  documents  to  educational 
and  non-commercial  scientific 
institutions  for  the  cost  of  reproduction 
alone,  excluding  charges  for  the  first  100 
pages.  To  be  eligible  for  Inclusion  in  this 
category,  requesters  must  show  thai  the 
request  is  being  made  as  authorized  by 
and  under  the  auspices  of  a  qualifying 
institution  and  that  the  records  are  not 


sought  for  a  commercial  use.  but  are 
sought  for  furtherance  of  scholarly  (if 
the  request  is  from  an  educational 
institution)  or  scientific  (if  the  request  is 
from  a  non-commercial  scientific 
institution)  research.  Requesters  must 
reasonably  describe  the  records  sought, 

(2)  "Educational  institution"  means  a 
preschool,  a  public  or  pn\  ate 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education. 
an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  and  an  institution  of 
vocational  education,  which  operates  a 
program  or  programs  of  scholarly 
research. 

(3)  "Non-commercial  scientific 
institution  '  means  an  institution  that  is 
not  operated  on  a  "commercial"  basis  as 
that  term  is  referenced  in  §  2002.9(a)  and 
which  is  operated  solely  for  the  purpose 
of  conducting  scientific  research  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industr>'. 

(c)  Requesters  who  ore 
representatives  of  the  news  media.  (1) 
HUD  will  provide  documents  lo 
representatives  of  the  news  media  for 
the  cost  of  reproduction  alone,  excluding 
charges  for  the  first  100  pages.  In 
reference  to  this  class  of  requester,  a 
request  for  records  supporting  the  news 
dissemination  function  of  the  requester 
shall  not  be  considered  lo  be  a  request 
that  is  for  a  commercial  use.  Requesters 
must  reasonably  describe  the  records 
sought. 

(2)  "Representative  of  the  news 
media"  means  any  person  actively 
gathering  news  for  an  entity  that  is 
organized  and  operated  to  publish  or 
broadcast  news  to  the  public.  The  term 
"news"  means  information  that  is  about 
current  events  or  that  would  be  of 
current  interesl  to  the  public.  Examples 
of  news  media  entities  include  television 
or  radio  stations  broadcasting  to  the 
public  at  large,  and  publishers  of 
periodicals  (but  only  in  those  instances 
when  they  can  qualify  as  disseminators 
of  "news")  who  make  their  products 
available  for  purchase  or  subscription 
by  the  general  public.  "Freelance" 
loumall.sts  may  be  regarded  as  working 
for  a  news  organization  if  they  can 
demonstrate  a  solid  basis  for  expecting 
publication  through  that  organization. 
even  though  not  actually  employed  by  it. 
A  publication  contract  would  be  the 
clearest  proof,  but  HUD  may  also  look 
lo  the  past  publication  record  of  a 
requester  in  making  this  determination. 

(d)  All  other  requesters.  HUD  will 
charge  requesters  who  do  not  fit  into 
any  of  the  categories  above  fees  which 
recover  the  full  reasonable  direct  cost  of 
searching  for  and  reproducing  records 


that  are  responsive  to  the  request, 
except  that  the  first  100  pages  of 
reproduction  and  the  first  two  hours  of 
search  time  shall  he  furnished  wilhou! 
charge.  Requests  from  subjects  for 
records  about  themselves  filed  in 
agencies'  systems  of  records  will 
continue  to  be  treated  under  the  fee 
provisions  of  the  Privacy  Act  of  1974 
which  permit  fees  only  for  reproduction. 
Requesters  must  reasonably  describe 
Ihe  records  sought, 

§  2002. 1 1     Revtew  of  records,  aggregating 
requests  and  waiving  or  reducing  fees. 

(a)  Heiiew  of  records.  Only  requesters 
who  are  seeking  documents  for 
commercial  use  may  be  charged  for  time 
H\JD  spends  reviewing  records  to 
determine  whether  they  are  exempt 
from  mandatory  disclosure.  Charges 
may  be  assessed  only  for  the  initial 
review;  i.e..  the  review  undertaken  the 
first  lime  HUD  analyzes  the 
applicability  of  a  specific  exemption  to  a 
particular  record  or  portion  of  a  record 
HUD  will  not  charge  for  review  at  the 
administrative  appeal  level  of  an 
exemption  already  applied.  However, 
records  or  portions  of  records  withheld 
in  full  under  an  exemption  which  is 
subsequently  determined  not  to  c^pply 
may  be  reviewed  again  lo  determine  ihe 
applicability  of  other  exemptions  not 
previously  considered.  The  costs  for 
such  a  subsequent  review  would  be 
properly  assessable.  Review  time  will 
be  assessed  at  the  same  rates 
established  for  search  time  in  5  2002-7. 

(b)  Aggregatinff  requests.  A  requester 
may  not  file  multiple  requests  at  the 
same  time,  each  seeking  portions  of  a 
document  or  documents,  solely  in  order 
to  avoid  payment  of  fees.  When  HUD 
reasonably  believes  that  a  requester  or 
a  group  of  requesters  acting  in  concert, 
is  attempting  to  break  a  request  down 
into  a  series  of  rt^quests  for  ihe  purpose 
of  evading  the  assessment  of  fees.  HUD 
may  aggregate  any  such  requests  and 
charge  accordingly. 

(c)  Waiving  or  reducing  fees.  HUD 
will  furnish  documents  without  charge 
or  at  reduced  charge  if  disclosure  of  the 
information  is  in  the  public  interesl 
because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government  and  is  not  primarily  in  the 
commercial  interest  of  the  requester. 
The  official  authorized  to  grant  access  to 
records  may  waive  or  reduce  the 
applicable  fee  where  requested.  The 
determination  not  to  waive  or  reduce 
the  fee  will  be  subject  to  administrative 
review  as  provided  in  §  2002.25  after  the 
decision  on  Ihe  request  for  access  has 
been  made.  Six  factors  shall  be  used  in 
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determining  \^hylhe^the  requirtraenls 
for  a  fee  waiver  or  reduction  are  mt't. 
These  factors  are  as  follows. 

(1)  The  subject  of  the  request 
Whether  the  subject  of  the  requested 
records  concerns  "the  operations  or 
activities  of  the  government". 

(2)  The  mfomwtive  value  of  the 
trhrmation  to  be  disclosed:  Whether 
the  disclosure  is  "likely  to  contribute"  to 
an  understanding  of  government 
operations  or  activities; 

(3)  The  contribution  to  an 
understanding  of  the  sub/ect  by  the 
general  pubhc  likely  to  result  from 
djschsure:  Whether  disclosure  of  the 
requested  information  will  contribute  to 
"public  understanding"; 

(4)  The  significance  of  the 
contribution  to  public  understanding: 
Whether  the  disclosure  is  hkely  to 
contribute  "significantly"  to  public 
understanding  of  government  operations 
nr  activities: 

(5)  The  existence  and  magnitude  of  a 
commercial  interest:  Whether  the 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  requested 
disclosure;  and.  if  so 

[6!  The  pnwary  interest  in  disclosure: 
Whether  the  magnitude  of  the  identified 
commercial  interest  of  the  requester  is 
sufficiently  large,  in  comparison  with 
the  public  interest  in  disclosure,  that 
disclosure  is  "primarily  in  the 
commercial  interest  of  the  requester  " 

S  2002.13    CturvM  for  Intarast  and  f or 
unsuccMsful  Ml  chia.  uttbvbon  o4  Debt 
Con«ctlonAct 

(a)  Charging  interest  HUD  will  begin 
assessmg  interest  charges  on  an  unpaid 
bill  starting  on  the  3l8t  day  following 
the  day  on  which  the  billing  was  sent.  A 
fee  received  by  HUD.  even  tf  not 
processed,  will  suffice  to  stay  the 
accrual  of  interest.  Interest  will  be  at  the 
rate  prescribed  in  section  3717  of  Title 
31  U.S.C.  and  will  accrue  from  the  dale 
of  the  billing. 

(b|  Charge  for  unsuccessful  search- 
Ordinanly  no  charge  for  search  lime  will 
be  assessed  when  the  records  requested 
are  not  found  or  when  the  records 
located  are  withheld  as  exempt. 
However,  if  the  requester  has  been 
notified  of  the  estimated  cost  of  the 
search  time  and  has  been  advised 
specifically  that  the  requested  records 
may  not  exist  or  may  be  withheld  as 
exempt,  fees  shall  be  charged. 

(c]  Use  of  Debt  Collection  Act  of  1982. 
When  a  requester  has  failed  to  pay  a  fee 
charged  in  a  timely  fashion  [i.e..  within 
30  days  of  the  date  of  the  billing).  HtiD 
may.  under  the  authority  of  the  Debt 
Collection  Act  and  Part  17.  Subpari  C  of 
this  title,  use  consumer  reporting 
agencies  and  collection  agencies,  where 


appropriale.  to  recover  the  indebtedness 
owed  the  Department. 

S  2002.15    A<lvanc«  paymenlft. 

fa(  HUD  may  not  require  a  requester 
to  make  an  advance  payment,  i.e., 
payment  before  work  is  commenced  or 
continued  on  a  request,  unless: 

(1 1  HUD  estimates  or  determines  that 
allowable  charges  that  a  requester  may 
be  required  to  pay  are  likely  to  exceed 
S250.  Then.  HUD  will  notify  the 
requester  of  the  likely  cost  and  obtain 
satisfactory  assurance  of  full  payment 
where  the  requester  has  a  history  of 
prompt  payment  of  FOiA  fees,  or  require 
an  advance  payment  of  an  amount  up  to 
the  full  estimated  charges  In  the  case  of 
requesters  with  no  history  of  payment: 
or 

(2)  Where  a  rpquesler  has  previously 
failed  to  pay  a  fee  charged  in  a  timely 
fashion  [i  e .  within  30  days  of  the  date 
of  the  billing),  HUD  may  require  the 
requester  to  pay  the  full  amount  owed 
plus  any  applicable  interest  as  proirided 
by  5  2o62-13[a)  or  demonstrate  that  he 
has.  in  fact,  paid  the  fees,  and  to  make 
an  advance  payment  of  the  full  amount 
of  the  estimated  fee  before  HirD  begins 
to  process  a  new  request  or  a  pending 
request  from  that  requester. 

[b|  When  HUD  acts  under  paragraph 
(rf)(l!  or  (a]f21  of  this  section,  the 
administrative  time  limits  prescribed  in 
Hubseclion  (a]{6)  of  the  FOL\  {i.e..  lU 
working  days  from  receipt  of  mitial 
requests  and  20  W(»rkins  days  from 
receipt  of  appeals  from  initial  denial. 
plus  permissible  extensions  of  these 
time  iimils)  will  begin  only  after  HUD 
has  received  fee  payments  described 
abuve. 

(cj  Where  it  is  anticipated  that  either 
the  duphcation  fee  individually,  the 
search  fee  individually,  or  a 
combination  of  the  two  exceeds  S25.00 
over  and  above  the  free  search  time  and 
duplication  costs,  where  applicable,  and 
the  requesting  party  has  not  indicated  in 
advance  a  willingness  to  pay  so  high  a 
fee,  the  requesting  party  shall  be 
promptly  informed  of  the  amount  of  the 
anticipated  fee  or  such  portion  thereof 
as  can  readily  be  estimated.  The 
notification  shall  offer  the  requesting 
party  the  opportunity  to  confer  with 
agency  representatives  for  the  purpose 
of  reformulating  the  request  so  as  to 
meet  that  party  s  needs  at  a  reduced 
cost. 

§§  2002.3.  200117, 200U1.  2002^5 

(AmeivSvdl 

a.  In  addition  to  the  amendments  set 
forth  above  m  24  CTU  Pait  2002.  the 
following  nomenclature  changes  are 

made: 


(al  In  %  2001.3.  paragraph  (b(.  remove 
the  reference  "5  2002.9"  and  add  in  its 
place  "5  2002-ir';  and 

(b)  In  newly  redesignated  S  2002.17. 
paragraph  |ct.  remove  the  reference 
"S  2(i02.1  '  and  add  in  its  place 
"5  2002-25":  and 

(tj  In  newly  redesignated  5  2002.21. 
remove  the  references  '5$  2002.11"  and 
"2002  17  ■  wherever  they  appear  and  add 
in  their  place  "5§  2002  19"  and  "2002.25". 
respectively:  and 

(d)  In  newly  redesignated  §  2002.25. 
remove  the  references  "§§  2t)02.9"  and 
"2002.13"  wherever  they  appear  and  add 
in  their  place  '§§200217"  and  ■■2002.21", 
respectively 

Dale  Scplembor  9,  1088. 
Samuel  R  nerca.  |r., 
SeiTt-tary 
iHlDoc  8>W21  AM  Filed  9-28-88:  e^45  am) 
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DEPARniErn"  of  the  treasury 

Internal  Revenue  Service 
26  CFR  Parts  48  and  602 

(T.D.  82311 

Gasoline  Excise  Tax  Bond 
Requirements 

agency:  Internal  Revenue  Service. 

Treasury. 

action:  Temporary  regulations. 


summary:  I  his  document  provides  rules 
fur  determining  whether  and  in  what 
amount  a  bond  may  he  required  of  a 
person  applying  to  register  for  purposes 
of  the  gasoline  excise  tax.  Changes  to 
the  applicable  law  were  made  by  the 
Tax  Reform  Act  of  1986.  These 
regulations  affect  certain  persons 
required  to  register  for  purposes  of  the 
gasoline  excise  tax  and  provide  those 
persons  with  guidance  nece8sar>'  to 
determine  the  amount  of  bond,  if  any, 
that  such  persons  may  be  requirf:d  to 
give  as  a  condition  of  registralion- 

In  addition,  the  text  of  the  temporary 
regulations  set  forth  in  this  document 
also  serves  as  the  text  of  the  proposed 
regulations  cross-referenced  m  a  notice 
of  proposed  rulemakmg  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Regisler, 

EFFECTIVE  DATE:  These  regulations  are 
effective  as  of  April  1.  1988,  except  for 
5  4fl.4101-rnc)(31  (relating  to  the 
amount  of  bond  required  of  a  registered 
gasohol  blender)  which  is  effective  as  of 
|uly  1.  1988. 

FOB  FURTHER  IMFORMATION  CONTACT: 

Ruth  Hoffman  of  the  Legislalinn  and 
Regulations  Division.  Office  of  Chief 
Counsel,  internal  Revenue  Service.  1111 
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Constitution  Avenue  NAAr'.,  Washington. 

DC  20224  (Attention:  CC:LR:T). 

Telephone  202-566-3287  (not  a  toll-free 

number). 

SUPKfMENTARY  INFORM  ATtOM: 

Paperwoii.  Reduction  Act 

This  regulation  is  being  issued  without 
prior  notice  and  public  procedure 
pursuant  to  the  Administrative 
Procedure  Act  (5  U.S.C  533).  For  this 
reason,  the  collection  of  information 
contained  in  this  regulation  has  been 
reviewed  and.  pending  receipt  and 
evaluation  of  public  comments, 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control  number 
1545-0725.  The  estimated  average 
burden  associated  with  the  collection  of 
information  in  this  regulation  is  1  hour 
per  respondent. 

For  further  information  concerning 
tliis  collection  of  information,  and  where 
to  submit  comments  on  this  collection  of 
information  and  the  accuracy  of  the 
estimated  burden  and  suggestions  for 
reducing  this  burden,  please  refer  to  the 
preamble  to  the  cross-referenced  notice 
of  proposed  rulemaking  pubhshed 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Background 

This  document  contains  temporary 
regulations  relating  to  the  gasoline 
excise  tax  bond  requirement  authorized 
by  section  4101fb)  of  the  Internal 
Revenue  Code  of  1986  (Code).  Section 
4101  was  amended  by  .section  1703  of 
the  Tax  Reform  Act  of  1986  [Pub.  L  99- 
514. 100  Stat.  2774)  (Art),  The  Internal 
Revenue  Service  published  proposed 
regulations  in  the  Federal  Register  on 
November  18.  1987  (52  FR  44:41) 
(proposed  regulations!,  and  issued  two 
Notices.  Notice  88-16, 1988-7  IRB  51 
(February  16.  19B8).  and  Notice  88-34. 
1968-13  IRB  26  {March  28.  1988).  that 
provide  guidance  under  section  4101.  As 
explained  below,  the  temporary 
regulations  provided  by  this  document 
restate  some  of  the  rules  provided  in  the 
proposed  regulations  and  two  Notices, 
chunge  some  of  those  rules,  and  provide 
additional  guidance.  These  temporary 
regulations  are  effective  until 
superseded  by  final  regulations  on  these 
subjects. 

These  temporary  regulations  are 
intended  to  address  only  issues  under 
.section  4101  relating  to  the  gasoline 
excise  tax  bond  procedures.  No 
inference  should  be  drawn  regarding 
issues  not  expressly  addressed  in  the 
regulations. 


Explanation  of  Proiisioos 

In  General 

Section  1703  of  the  Act  amended 
sections  4081  and  4101  of  the  Code.  As 
amended,  section  4081  generally 
imposes  a  tax  on  the  earlier  of  the 
removal  or  sale  of  gasoline  by  a  refiner, 
importer,  or  terminal  operator.  Section 
4101  requires  that  every  person  subject 
to  tax  under  section  4081  register  with 
the  Secretary-  Section  4101(b)  provides 
that,  under  regulations  prescribed  by  the 
Secretary,  persons  that  register  may  be 
required  to  give  a  bond. 

Sections  48,4101-1  (a)  and  (c)  of  the 
proposed  regulations  required  every 
person  applying  for  registration  under 
sections  4081  and  4101  to  give  a  bond. 
However,  as  provided  in  Notice  88-16. 
S  48.4101-2T(b)  of  these  temporary 
regulations  generally  does  not  require  a 
bond  of  a  gasoline  excise  taxpayer 
applying  for  registration  under  section 
4101  if  the  dlslricl  director  is  satisfied 
with  the  apphcant's  tax  tiling,  deposit. 
and  pajTneni  history.  However,  if  the 
district  director  is  not  satisfied  with  the 
applicant's  lax  hislon,'.  or  no  such 
histor>'  exists,  a  bond  will  generally  be 
required.  Any  required  bond  must  be 
executed  on  Form  928.  If  the  district 
director  determines  that  there  are 
extenuating  circumstances,  the  district 
director  may  waive  the  bond 
requirement  and  accept  an  alternative 
form  of  security  Section  48.4101- 
2T(b)(3)  provides  fur  release  of  bond  if  a 
registered  person  subsequently 
establishes  a  satisfactory  tax  filing, 
deposit,  and  payment  history. 

Amount  of  Bond 

Section  48.4101-l{c)(2)  of  the  proposed 
regulations  generally  required  a  bond  in 
an  amoiml  equal  to  the  amount  of  tax 
under  section  4081  for  which  the 
principal  was  expected  to  incur  liability 
during  an  average  tiiree-monlh  period.  A 
terminal  operator  was  required  to  give  a 
bond  in  an  amount  equal  to  the  amount 
of  tax  that  would  be  imposed  under 
section  4081  on  the  expected  volume  of 
gasoline  that  would  flow  through  its 
terminal  during  an  average  three-monih 
period-  However,  as  provided  in  Notice 
88-16.  under  §  48.4101-2T(c)  of  these 
temporary  regulations,  if  a  bond  is 
required,  the  amount  of  the  bond  will 
generally  be  equal  to  the  lesser  of  (1) 
Sl.000.000.  or  (2)  the  amounl  of  gasolin*^ 
excise  tax  that  would  be  imposed  on  the 
expected  volume  of  gapoime  that  will  be 
removed  or  sold  by  the  principal  during 
an  average  one-month  period  if  all  such 
removals  or  sales  were  taxable.  If  a 
bond  is  required  of  a  terminal  operator. 
the  amount  of  such  bond  will  be  based 
on  the  expected  volume  of  gasoline  thai 


will  flow  through  the  operator's  terminal 
during  an  average  one-month  period. 
The  maximum  amount  of  bond  required 
uf  a  terminal  operator  that  is  solely  a 
for-hire  terminal  operator  is  S5O0.O00.  As 
provided  m  Notice  88-34.  if  a  bond  ip 
required  of  a  gasohol  blender  that 
registers  to  purchase  gasoline  at  the 
reduced  rate  of  lax  under  section 
4081(c)(1)  for  the  production  of  gasohol. 
the  amount  of  .such  bond  will  be  based 
on  the  blender's  expected  purchases  of 
gasoline  at  the  reduced  rate  during  an 
average  one-month  period  multiplied  b> 
the  rate  at  which  tax  is  imposed  under 
section  40811c)(2)  (currently  S'-^s  cents 
per  gallon).  See  §  48,4101-2T(c1  (2)  and 
(3). 

If  a  principal's  experience  for  any 
month,  and  t^x  rales  in  effecl  al  that 
time,  would  result  in  a  bond  amount  that 
is  greater  than  120  percent  of  the  amount 
of  its  outstanding  bond,  the  taxpayer 
must  give  a  strengthening  or  superseding 
liond  that  reflects  its  actual  experience 
The  strengthening  or  superseding  bond 
musl  be  given  to  the  district  director 
within  either  (1)  two  weeks  after  the  end 
of  the  calendar  quarter  that  includes 
such  month  or  (2)  a  reasonable  period  of 
lime  after  tho.se  two  weeks,  provided  the 
principal  applies  for  a  bond  before  the 
end  of  those  two  weeks  and  has 
sufficient  evidence  of  such  apphcation 
If  a  principal's  average  volume  of 
gasoline  removals  or  sales  decreases, 
the  principal  may  be  able  to  have  its 
bond  amount  reduced.  See  S  48.4101- 
2Tlh). 

Other  Requirements 

The  temporary  regulations  under 
section  4101  also  provide  additional 
niles  relating  to  the  gasoline  excise  tax 
bond  requiremenl.  As  provided  in 
Notice  88-16.  §  48.4101-2T(d)  specifies 
that  acceptable  sureties  on  bonds 
required  under  section  4101  are  those 
persons  included  in  Department  of  the 
Treasury  Circular  570  Section  48  4101- 
2Tte)  provides  rules  relating  to  (1) 
conditions  that  apply  to  all  bonds,  and 
(2)  persons  that  can  sign  a  bond  on 
behalf  of  a  principal.  Section  48.4101- 
2T(f)  allows  the  mclu.9ion  of  a 
cancellation  clause  m  a  bond  Under 
§  48.4101-2T(g),  no  change  may  be  made 
4n  the  terms  of  a  bond  that  has  been 
filed  except  with  the  surety's  consent 
and  the  district  director's  approval.  Any 
such  change  must  be  reflected  on  Form 
928. 

Special  Analyses 

No  genera!  notice  of  proposed 
rulemaking  is  required  by  5  U.S.C.  553(b) 
fur  temporan,'  regulations.  Accordingly, 
the  Regulatory  Flexibility  Act  does  not 
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apply,  and  no  Regulatory  Flexibility 
Analysis  is  required  for  this  rule.  The 
Commissioner  of  Internal  Revenue  has 
determined  that  this  temporary  rule  is 
not  a  major  rule  as  defined  in  Executive 
Order  12291  and  that  a  rejtulatory 
impact  analysis  therefore  is  not 
required. 

Drafting  Information 

The  principal  author  of  these 
temporary  regulations  is  Timothy  J. 
McKerma  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  the  Treasury  Department 
participated  in  developing  the 
regulation,  both  on  matters  of  substance 
and  style. 

U»t  of  Subjects 

26  CFR  Pan  48 

Agriculture.  Arms  and  munitions. 
Coal.  Excise  taxes.  Gasohol,  Gasoline. 
Motor  vehicles.  Petroleum.  Sporting 
goods.  Tires. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements 

Adoption  of  Amendments  to  the 
Regulation 

Accordingly.  28  CFR  Paris  48  and  602 
are  amended  as  follows: 

PART  48— {AMENDED I 

Paragraph  1.  The  authority  for  Part  48 
is  amended  by  adding  the  following 
citation: 

Autbority:  26  US  C  7805  '  *  '  Section 
48 4101 -2T  )8  also  lasuwi  under  28 US.C 

4imib) 

Par.  2.  Section  48.41(n-2T  is  added  to 

read  as  follows; 

S44.4101-2T    Bond  r«c|ulr«fn«>ts; 


[a]  Outline  of  provisions  The 
provisions  of  this  section  are  as  follows: 

[a]  Oullme  of  provisions. 

(b)  Bond  requirement. 
(11  In  general, 

(2)  District  dtrpclor's  dftprmlnalion- 

(3)  Release  of  Ixind 
(cl  Amount  of  bond. 
(11  In  general 

(2)  Terminal  operators. 

{3|  GaBohol  blenders. 

(d)  Sureties. 

fel  Other  requirementji. 

(1 1  Condihons  of  bond. 

lZ\  Siandturps. 

iTi  Cancetlation  clause. 

[gl  Channes  in  bond. 

(h|  Strensthenini;  or  superseding  bond. 

[1}  In  general. 


(2)  Superceding  txtnd  for  reduced  volume. 

(1)  Other  provisions  relating  to  bonds. 
Ill  Effective  date 

(b)  Bond mquirement — fl}  In generai 
A  taxpayer  must  furnish  a  bond  as  a 
condition  of  registration  for  purposes  of 
the  gasoline  excise  lax  imposed  by 
section  4081.  unless  the  district  director 
determines  that  no  bond  is  required  as 
provided  in  paragraph  (b)(2)  of  this 
section.  If  a  bond  is  required,  it  must  be 
given  to  the  same  district  director  with 
which  the  applicant  files  its  application 
for  registry  under  section  4101  (as  it 
relates  to  section  4081|  in  order  to 
complete  the  application.  Any  bond 
required  of  an  applicant  must  be 
executed  on  Form  928.  in  accordance 
with  26  CFR  3(n.71tn-l(a)(l)  and  this 
section. 

(2)  District  (iiivrtor's  determination 
The  district  director  will  examine  the 
applicant's  filing,  deposit,  and  payment 
history  for  all  Federal  taxes,  including 
income,  employment,  and  excise  taxes, 
for  either  the  preceding  eight  quarters 
(for  taxes  due  on  a  quarterly  basts)  or 
the  preceding  two  years  (for  taxes  due 
on  an  annual  basis)  to  determine 
whether  the  applicant  has  filed  tax 
returns  and  made  deposits  and 
pa>'menls  of  tax  in  a  timely  manner  If 
the  district  director  is  not  satisfied  with 
the  tax  filing,  deposit,  and  payment 
history  of  the  applicant,  or  no  such 
history  exists  {eg-,  in  the  case  of  a 
newly  created  business),  a  bond  will  be 
required  as  provided  under  this  section. 
If  the  district  dire<:tor  dptermines  (hat 
there  are  extenuating  circumstances  and 
some  alternative  form  of  security  will 
adequately  protect  the  government  m 
the  collection  of  lax  imposed  under 
section  4081.  the  district  director  may 
waive  the  bond  requirement  and  accept 
such  alternative  form  of  security  See 

5  48  4101-2T(i). 

(3|  Release  of  bond  A  distnc!  director 
may  release  a  bond  required  under  this 
section  if  the  district  director  determines 
that  the  principal  has  subsequently 
established  a  satisfactory  tax  filing, 
deposit,  and  payment  history  as 
descnbed  in  paragraph  (h)(2)  of  this 
section.  A  principal  may  request  that  the 
district  director  review  the  bond 
requirement  under  this  section  to 
determine  whether  the  bond  may  be 
rf'ieased  only  once  every  12  months. 

[  c )  Amount  of  bond — { 1 )  In  general 
The  amount  of  the  bond  will  be  equal  to 
the  lesser  of  $1,000,000  or  the  amount  of 
lax  that  would  be  imposed  under  section 
4081  on  the  expected  volume  of  gasoline 
that  will  be  removed  or  sold  by  the 
principal  dunng  an  average  nne-monlh 
period  (as  determmed  by  the  district 
director)  if  all  such  removals  or  sales 
were  taxable.  The  amount  of  the  bond 


will  be  computed  al  the  rate  of  tax  in 
effect  a(  the  lime  the  bond  is  given.  See 
paragraph  (h)  of  this  serlion  for 
strengthening  or  superseding  Ixind 
requirements.  In  all  cases  (under  this 
paragraph  (c)) — 

(i)  Where  the  approximate  amount  of 
tax  so  calculated  is  not  an  even  multiple 
of  $100.  the  amount  of  the  bond  will  be 
increased  to  the  next  higher  multiple  of 
SlOO.  For  example.  If  the  approximate 
amount  of  lax  liability  to  be  incurred 
during  the  one  month  penod  is 
calculated  al  $3,333.33.  the  amount  of 
the  bund  is  $3,400. 

(ii)  The  amount  of  the  bond  shall  not 
be  less  than  $2,000. 
Failure  to  maintain  a  bond  that  is 
currently  valid  and  is  in  an  adequate 
amount  as  re<|uired  by  Ihis  section  may 
result  in  suspension  or  revocation  of  a 
taxpayers  registration. 

(2)  Terminal  operators.  In  the  case  of 
a  lerminal  operator,  the  amount  of  the 
bond  will  be  equal  lo  the  lesser  of 

Si  .000.000  or  the  amount  of  lax  that 
would  be  imposed  under  section  4081  on 
the  expected  volume  of  gasoline  that 
will  flow  through  the  terminal  operator's 
equipment  or  facility  (determined  as  if 
the  terminal  operator  were  the  owner  of 
all  such  gasoline  and  as  if  ail  removals 
or  sales  of  gasoline  from  the  lerminal 
were  taxable)  during  an  average  one- 
month  period  [as  determined  by  the 
district  director),  computed  al  the  rate  of 
lax  in  effect  at  the  time  the  bond  is 
given  For  example,  if  a  Ipnninal 
operator  expects  to  have  1.000,000 
gallons  of  gasoline  flowing  through  its 
terminal  facilities.  500.000  gallons  of 
whirJi  is  owned  by  the  terminal  operator 
while  the  remaining  500.000  gallons  is 
owned  by  other  persons  leasing  space  in 
the  terminal,  then  the  amount  of  any 
h>ond  required  of  the  terminal  operator 
under  this  section  will  be  based  on  the 
total  volume  of  gasoline  (1.000,000 
gallons)  flowing  through  the  terminal. 
However,  any  l>ond  required  of  a  for- 
htre  terminal  operator  [i  e..  a  terminal 
operator  that  does  not  own  any  of  the 
gasoline  in  its  lerminal)  will  not  be 
greater  than  $500,000. 

(3)  Gasohol  bJtfnders.  In  the  case  of  a 
person  that  is  registered,  or  wishes  lo 
register,  under  section  4101  as  a  gasohol 
blender,  the  amount  of  the  bond  will  be 
equal  to  the  lesser  of  $1,000,000.  or  an 
amount  equal  to  the  rale  of  tax  imposed 
under  section  4081(cl(2)  on  the 
separation  of  gasoline  from  gasohol 
multiplied  by  ihe  number  of  gallons  of 
gasoline  ihe  blender  expects  to  purchase 
at  ihe  reduced  rate  of  lax  under  section 
4061(c)fl}  (relating  lo  gasoline  used  in 
producing  gasohol)  during  an  average 
one-month  period  (as  determined  by  the 
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district  director).  This  paragraph  (c|(3|  is 
effective  as  of  July  1, 1988.  If  before  that 
date  a  district  director  required  a 
gasohol  blender  to  give  a  bond  in  an 
amount  greater  or  less  than  the  amount 
determined  under  this  paragraph  (c)(3). 
then  the  district  director  shall  permit  a 
reduction,  or  require  an  increase,  in  the 
amount  of  the  bond. 

(d)  Sureties.  Any  bond  required  under 
this  section  must  be  executed  by  a 
surely  that  is  approved  for  inclusion  in 
Department  of  the  Treasury  Circular  570 
as  an  acceptable  surely  or  reinsurer  on 
Federal  bonds.  No  person  can  be  a 
surety  for  purposes  of  sections  4081  and 
4101  (as  they  relate  to  the  gasoline 
excise  tax)  that  is  not  approved  for 
inclusion  in  Department  of  the  Treasury 
Circular  570. 

(e)  Other  requiremetMs — (1 ) 
Conditions  of  bond.  A  bond  required 
under  this  section  will  be  accepted  by 
the  district  director  only  if  both  the 
principal  and  the  surety  agree  lo  the 
following  conditions — 

(i)  The  principal  will  not  engage  in 
any  attempt,  alone  or  in  collusion  with 
others,  lo  defraud  the  United  States  of 
any  tax  imposed  under  section  4081; 

(ii)  The  principal  will  render  truly  and 
completely  all  returns,  statemenls. 
records,  and  inventories  required  by  law 
or  regulations  in  respect  of  the  tax 
imposed  under  section  4081  and  v«Il  pay 
any  liability  for  such  tax  and 

(iii)  The  principal  will  comply  with  all 
requirements  of  law  and  regulation  with 
respect  to  the  lax  imposed  under  section 
4061. 

Violation  of  any  of  the  conditions  tn  this 
paragraph  {e)(1]  may  result  in 
suspension  or  revocation  of  the 
pnncipal's  registration,  forfeiture  of  the 
bond  amount,  or  imposition  of  other 
applicable  penalties  under  the  Internal 
Revenue  Code. 

(2)  Signaturfs.  Any  bond  required 
under  this  section  must  be  signed  by  the 
individual  if  the  applicant  is  an 
individual:  the  president,  vice  president, 
or  other  principal  officer,  if  the  applicant 
is  a  corporation:  a  responsible  and  duly 
authoriied  member  or  officer  having 
knowledge  of  its  affairs,  if  the  apphcant 
15  a  partnership  or  other  unincorporated 
organization;  or  the  fiduciar}',  if  the 
applicant  is  a  trust  or  estate. 

if)  Cancellation  clause.  Any  bond 
required  under  this  section  may  be 
accepted  with  a  cancellation  clause 
incorporated  therein.  The  cancellation 
clause  must  provide  that — 

(1)  Any  surety  on  Ihe  bond  may  at  any 
time  give  notice  in  writing  to  the 
principal  and  the  district  director  that 
such  surety  desires  to  be  relieved  of 
liabihty  under  the  bond  after  a  certain 


date,  which  date  must  be  at  least  60 
days  after  the  receipt  of  notice  by  the 
district  director. 

(21  The  rights  of  the  principal  under 
the  bond  will  be  terminated  on  the  dale 
named  in  the  notice  (unless  supported 
by  another  bond  or  bonds),  and  the 
surety  will  be  relieved  from  hability 
under  the  bond  for  any  acts  done  wholly 
subsequent  lo  the  date  named  in  the 
notice,  if  the  notice  is  not  withdrawn  in 
writing  prior  to  the  dale  named  in  the 
notice.  However,  the  surety  will  remain 
liable  for  any  unpaid  gasoline  excise  tax 
liability  imposed  under  section  4081. 
including  penalties  and  interest. 
incurred  by  the  principal  before 
cancellation,  unless  the  principal  pays 
the  tax  and  penalties  and  interest. 

(3)  The  notice  may  not  be  given  by  an 
agent  of  the  surety,  unless  it  is 
accompanied  by  a  power  of  attorney 
duty  executed  by  the  surety  authorizing 
the  agent  to  give  the  notice  or  by  a 
verified  statement  that  the  power  of 
attorney  is  on  file  with  the  district 
director. 

(g)  Changes  in  bond.  After  filing  of 
any  bond  required  under  this  section,  no 
change  may  be  made  in  the  terms 
thereof  except  with  the  consent  of  the 
surety  and  subject  to  the  approval  of  the 
district  director.  Any  change,  along  with 
the  surety's  consent  thereto,  must  be 
shown  on  Form  928.  In  any  case  where  a 
change  is  proposed  in  the  terms  on  the 
bond,  Form  928  must  be  executed  and 
filed  in  the  same  manner  a:  'Jiat 
prescribed  with  respect  to  the  bond 
itselt  and  must  be  accompanied  by 
information  shewing  the  registration 
number  of  the  principal. 

(h)  Strengthening  or  superseding 
bond — (1)  Ingenprai  A  strengthening  or 
superseding  bond  will  be  required  under 
this  section,  even  if  a  new  apphcation 
for  registry  is  not  required,  if — 

(i)  The  district  director  deems  it 
necessary  in  order  to  ensure  the 
collection  of  the  tax  imposed  by  section 
4081:  or 

(ii)  The  amouni  of  tax  that  would  be 
imposed  on  the  actual  volume  of 
gasoline  removed  or  sold  by  a  taxpayer 
in  any  month  (determined  as  if  all  such 
removals  or  sales  were  taxable)  is 
greater  than  120  perrent  of  the 
taxpayer's  outstanding  bond  amount. 
the  amount  of  the  taxpayer's 
outstanding  bond  is  less  than  $1,000,000. 
and  the  district  director  deems  il 
necessary  in  order  lo  ensure  the 
collection  of  the  tax  imposed  by  section 
4081.  Similarly,  the  120  percent  test  is 
applied  to  a  terminal  operator  based  on 
the  aculal  volume  of  gasoline  flowing 
through  its  lerminal  dunng  any  month 
and  ihe  tax  rates  then  in  effect  under 
section  4061(a)(1).  and  is  appbed  to  a 


gasohol  blender  based  on  the  actual 
number  of  gallons  of  gasoline  purchased 
al  the  reduced  rate  and  the  lax  rales 
then  in  effect  under  section  4081(c)(2). 
Therefore,  if  the  amouni  of  the  bond  that 
would  be  required,  based  on  the 
principal's  actual  experience  for  the 
month  and  lax  rates  in  effect  for  the 
month,  exceeds  120  percent  of  the 
outstanding  bond  amouni,  Ihen  Ihe 
principal  must  give  a  strengthening  or 
superseding  bond  in  accordance  with 
the  requirements  of  this  section  that 
reflects  current  lax  rates  and  the 
principal's  actual  experience  for  the 
month  This  strengthening  or 
superseding  bond  must  be  given  within 
either  (A)  two  weeks  after  the  end  of  the 
calendar  quarter  containing  the 
apphcable  month  or  (B)  a  reasonable 
period  to  time  after  those  two  weeks, 
provided  the  pnncipai  has  properly 
applied  for  a  bond  in  accordance  with 
the  requirements  of  this  section  before 
the  end  of  those  two  weeks  and 
maintains  sufficient  evidence  of  such 
application. 

A  slrengthenir\g  bond  is  an  additional 
bond  given  by  a  taxpayer  lo  increase  the 
total  amouni  of  the  taxpayer's 
outstanding  bond  to  the  amount 
required  of  the  taxpayer  under  this 
section.  A  superseding  bond  is  a  new 
bond  that  lakes  ihe  place  of  an  existing 
bond.  Failure  to  submit  a  strengthening 
or  superseding  bond  as  required  by  this 
paragraph  (h)(1)  may  result  in 
suspension  or  revocation  of  a  taxpayer's 
registration. 

(2)  Superseding  bond  for  reduced 
volume.  If  the  average  monthly  volume 
of  gasoline  actually  removed  or  sold  by 
the  taxpayer  during  the  mosi  recent  12 
con.secutive  months  is  less  than  80 
percent  of  the  volume  used  m  computing 
the  taxpayer's  outslanding  bond 
amount,  then  the  taxpayer  may  request 
the  district  director's  permission  for  the 
taxpayer  lo  give  a  supersedmg  bond  in 
an  amount  that  is  less  than  the  amouni 
of  bond  outstanding  This  test  is 
similarly  applied  lo  a  terminal  operalnr 
based  on  the  average  monthly  volume  oi 
gasoline  flowing  through  its  tenninai 
during  the  most  ret:enl  12  consecutive 
months,  and  to  a  gasoho!  blender  based 
on  the  average  monthly  number  of 
gallons  of  gasoline  purchased  al  the 
reduced  rate  of  tax  during  the  most 
recent  12  consecutive  months.  If  the 
district  director  determines  that  this  test 
is  met.  then  the  principal  may  give  a 
superseding  bond  in  accordance  with 
the  requirements  of  this  section  that 
reflects  the  principal's  average  monthly 
experience  during  Ihe  most  recent  12 
consecutive  months.  A  taxpayer  may 
apply  to  the  district  director  to  give  a 
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superseding  bond  undpr  this  paragraph 
ihl(2)  only  once  every  12  months- 

(i)  Other  provisions  relating  to  bonds. 
For  general  provisions  relating  to  bonds, 
see  section  7101  and  the  regulations 
thereunder.  Pursuant  to  section  7101(2). 
bonds  or  notes  of  the  L'nited  States  may 
he  deposited  in  lieu  of  the  surety  bond 
described  in  this  section.  The  provisions 
of  §  301.7101-l(b)(2|.  permitting 
substitution  of  certain  types  of  suretif  s 
or  collateral  in  lieu  of  a  bond,  do  not 
apply,  except  as  provided  in  S  48.4010- 
2T(b)(2}- 

(l)  Effective  date.  Except  as  otherwise 
provided  in  this  section,  these 
regulations  are  effective  after  March  31, 
1988 

PART  602— {AMENDED] 

Par.  3.  The  authority  for  Part  602 
continues  to  read  as  follows: 
Authority:  26  U  S  C.  7805 

S60Z101    [Ammdtdl 

Par.  4.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  place  in 
the  table.  ■■§4a.4101-2T...  1545-0725.' 
LaMrreoca  B.  Gibbs, 
C,-mm:3sioner  of  Interna/  Revenue. 

Approved  .August  15.  1988 
O  Donald«on  Chapolon. 
■\--^.',-ari  Sr-i  r^'aryofthe  Treasury. 
;FR  Dor  88-21434  Filed  9-28-88;  6:45  am| 
BiLUNQ  COOC  OSfr-Ot-M 


Otffc*  of  Forefgn  Assets  Control 

31  CFR  Psrts  560  and  565 

Irsnian  and  Panamanian  Transacttoos; 
Information  Collaction  Provisions 

AQCMCV:  Office  of  Foreign  Assets 
Control.  Treasury. 
action:  Final  rule. 


:  The  Treasury  Department  is 
amending  the  Iranian  Transactions 
Regulations  and  the  Panamanian 
Transactions  Regulations  to  reflect 
approval  by  the  Office  of  Management 
and  Budget  ("OMB")  of  information 
collection  provisions  contained  in  these 
regaiations. 

fF«cnvi  DATt  September  27. 1988. 
rom  rxmmmm  mrotmA'nott: 
William  B,  Hoffman.  Acting  Chief 
Counsel.  Office  of  Foreign  Assets 
Control.  Department  of  the  Treasury, 
Washington.  DC  20220.  Tel.  (202)376- 
0412. 
•U^n-CkKNTARV  INFOmSA-nOK  The 

Iranian  Transactions  Regulations,  31 
CFR  Pan  560  (53  FR  44076.  November  17. 
1987).  were  issued  by  the  Treasury 


Department  in  implementation  of 
Executive  Order  No  12613  of  October 
39.  1987  (53  FR  41940.  October  30.  1987). 
The  Panamanian  Transactions 
regulations.  31  CFR  Part  565  (53  FR 
20566.  June  3. 1988.  as  amended  at  53  FR 
23820.  June  23,  1988,  and  53  FR  32221. 
August  24,  1988)  were  issued  by  the 
Treasury  Department  in  implementation 
of  Executive  Order  No.  12835  of  April  8. 
1988  (53  FR  121,14.  Apnl  12. 1988). 

The  Iranian  Transactions  Regulations 
and  the  Panamanian  Transactions 
Regulations  are  being  amended  (o  insert 
notices  of  OMB  approval  of  information 
collection  provisions  contained  in  these 
regulations. 

Since  the  Regulations  involve  a 
foreign  affairs  function,  the  provisions  of 
the  Administrative  Procedure  Act,  5 
V  S  C.  553,  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
dale,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act.  5  U  S  C.  601  et  sog..  docs 
not  apply  Because  the  Regulations  are 
issued  with  respect  to  a  foreign  affairs 
function  of  the  United  States,  they  are 
not  sub|ect  to  Executive  Order  12291  f-f 
February  17.  i9hi  dpaling  with  Feiitrdl 
regulations 

List  of  Subjects  in  31  CFR  Parts  560  and 
565 

Reporting  and  reconlkeeping 

requirements. 

For  the  reasons  set  out  in  the 
preamble.  Title  31.  Chapter  V  of  (he 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

PART  560— mANIAN  TRANSACTIONS 
REGULATIONS 

31  CFR  Chapter  V,  Part  560.  is 
amended  as  set  forth  below. 

1.  The  authonty  citation  for  Part  560 
continues  to  read  as  follows: 

Autbority:  22  U  SC  234<iaa-ft:  E.0. 12613. 
52  FR  4194a  October  30.  1987 

2.  Part  560  is  amended  by  adding  a 
new  Subpart  I  to  read  as  follows 

Subpart  t— PapvrvNKli  Reduction  Act 
S  560J01     Papfworti  Rcckictfon  Act 


PART  565— PANAMANIAN 
TRANSACTIONS  REGULATIONS 

1.  The  authority  citation  for  Part  565 
continues  to  read  as  follows: 

Authority:  SO  U  SC.  1701  et aeg..  E.G. 
12635,  53  FR  12134.  April  12. 1988. 

2.  Part  565  is  amended  by  removing 
the  word  "(Reserved)'  from  Subpart  I — 
Paperwork  Reduction  Act  and  adding 

S  565.901  Paperwork  Reduction  Act 
Notice  to  read  as  follows; 

§  565.901     Papvrwortt  R»ductton  Act 
Notlc*. 

The  information  collection 
requirements  in  §§  565.601.  565.602.  and 
565  801  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  control  number  1505-0113. 

Dated:  Septembfr  14,  1988. 
R.  Richard  Newcomb, 
DinH:tor.  Office  of  Foreign  Assets  Control 

Approved:  September  14, 1966. 
Salvators  R.  Martoche. 
Assistant  Secretary  (Enforcement). 
[FR  Doc  88-22002  Filed  9-22-68;  12:51  pmj 
WUJNO  COOC  MI0-2S-II 


The  information  collection 
requirements  in  88  560.601.  560.602.  and 
560.801  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  control  number  1505-0106. 

31  CFR  Chapter  V.  Pari  565.  is 
amended  as  set  forth  below: 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  110 

[CG011-M-04) 

Anchorage  Ground;  San  Francisco 
Bay.CA 

AOENCv:  Coast  Guard  DOT. 
AcnoM:  Pinal  rule. 

SUMMAHy:  The  Coast  Guard  is  amending 
the  southwestern  boundary  of 
Anchorage  5  in  San  Francisco  Bay  by 
extending  it  450  yards  to  the  west.  This 
will  inrrease  the  anchorage  area  in  the 
deeper  waters  needed  by  larger  vessels. 
while  still  providing  an  ample 
northbound  shipping  channel. 
EFFECnvi  OATt  October  27.  1988 
FOm  FUHTHCN  tttFOMIATION  CONTACT: 

Lieutenant  lunior  Grade  Michael  ) 
Lodge.  Office  of  Aids  to  Navigation, 
Eleventh  Coast  Guard  District.  400 
Oceangate.  Long  Beach.  CA  90822-5399. 

Phone  number  (213)  499-5410, 

SUPPLEMCHTAMY  INFOMiATION:  On  ]une 
6.  1988.  the  Coast  Guard  published  a 
notice  of  proposed  rule  makmg  in  the 
Federal  Register  for  this  regulation  (53 
FR  20652)  Interested  persons  were 
requested  to  submit  comments  and  one 
comment  was  received. 
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Drafting  Information 

The  drafters  of  this  notice  are 
1-ieutenant  [unior  Grade  Michael  | 
Lodge,  project  officer  Lieutenant 
Commander  James  Spitzer.  proiect 
officer  and  Lieutenant  G.R.  Wheatley, 
project  attorney,  Eleventh  Coast  Guard 
Districl  Legal  Office. 

Discussion  of  Comments 

The  one  comment  received  was  in 
support  of  this  change.  The  commentor 
requested  the  Coast  Guard  relocate  San 
Francisco  Bay  .North  Channel  Lighted 
Bell  Buoy  10  (LLNR  5500)  to  mark  the 
new  channel  edge.  This  relocation,  along 
with  the  relocation  of  San  Francisco  Bay 
North  Channel  Lighted  Buoy  8  (LLNR 
5485).  will  be  accomphshed  in 
conjunction  with  the  effective  date  of 
this  regulation  Additionally,  the 
commentor  suggested  the  Coast  Guard 
consult  with  the  U.S.  Army  Corps  of 
Engineers  regarding  dredging  of  the 
expanded  anchorage  area.  The  Coast 
Guard  has  consulted  the  Army  Corps  of 
Engineers.  The  Army  cannot  arbitrarily 
dredge  an  area  without  prior  approval 
and  funding  by  Congress.  The  AJmy 
will,  however,  attempt  to  obtain 
sounding  information  and  distribute  it  to 
interested  parties. 

This  regulation  is  issued  pursuant  lo 
33  U.S.C.  471  as  set  out  in  the  authority 
citation  for  all  of  Part  110, 

Economic  Assessment  and  Certificallon 

This  regulation  is  considered  to  be 
non-maior  under  Executive  Order  12291 
on  Federal  Regulation  and  non- 
significant under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
19'9).  The  economic  impact  of  this 
regulation  is  expected  lo  be  so  minimal 
that  a  full  reguldtory  evaluation  is 
unnecessary.  The  increase  of  area  in 
Anchorage  5  will  not  impede  transiting 
vessels. 

Since  the  impact  of  this  regulation  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  economic  Impact  on  a 
substantial  number  of  small  entities. 

Ust  of  Subjects  in  33  CFR  Part  110 

Anchorage  Grounds. 
Final  Regulations 

In  consideration  of  the  foregoing.  Part 
1 10  of  Title  33.  Code  of  Federal 
Rpguialions  is  amended  as  follows. 

PART  110H  AMENDED] 

1.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Authority:  33  US.C  ATI.  203a  2035  and 
2071:  49  CFR  1.4e<c)  and  33  CFR  1.05-1(8). 


2.  Section  110.224(e)(2)  is  revised  to 

read  as  follows: 

§  1 10.224     San  Francisco  Bay.  San  Pablo 
Bay.  Carquinez  Strait  Sutsun  Bay. 
Sacramento  RIvw,  San  Joaquin  Rtver,  and 
connecting  waters,  CalH. 

(er  •  • 

(2J  Anchorage  No.  5.  Southampton 
Shoal.  In  San  Francisco  Bay  at 
Southampton  Shoal  bounded  by  a  line 
connecting  the  following  coordinates: 
Lotiiude 

r'M  48*  N 
37*65  SO*  N 

3r54  4P*  N 

srwrei'N 
arsaa*  n 
arsa  23'  n 

3r55'19'  N 
37*55  «•  N 

37*K  48'  N 


Longitude 
IZZ'ZSM'  W;  10 
122'26'3Z*  W.  to 
lZ2"2e'3B'  W;  lo 

i2r26oe*  w,  10 

122*2530'  W;  lo 
122*2509'  W;Io 
122'2S33*  W:  lo 
12Z*25*45*  W;  Ihence 

bedcio 
122'2S  52'  W 


Daled:  September  13. 1988. 
I.VV.  Kime, 

Hear  Admiral.  US  Coast  Guard.  Commander. 
Eleventh  Coast  Guard  District 
[FR  Doc  88-21971  Filed  9-28-88: 8:45  am] 

BILUNQ  COOE  4910-1i-M 


33  CFR  Part  117 

(CGD5-88-281 

Drawbridge  Operation  Regulations; 
Potomac  Rlvef.  District  of  Columbia 

agency:  Coast  Guard.  DOT. 

ACTION:  Amendment  to  temporary  rule. 

SUMMAfiv:  At  the  request  of  the  Cianbro 
Corporation,  contractors  for  the  District 
of  Columbia.  Department  of  Public 
Works,  the  Coast  Guard  is  amending  the 
regulations  governing  the  operation  of 
the  Woodrow  Wilson  Memorial  Bridge 
across  the  Potomac  River,  mile  103. 8. 
between  Alexandria,  Virginia,  and  Oxon 
Hill.  Maryland,  to  change  the  weekend 
dates  the  contractor  will  be  conducting 
repair  work  on  the  drawspan  and  to 
clarify  the  purpose  of  the  five  hour 
advance  notice  requirement.  This  action 
provides  for  the  reasonable  needs  of 
navigation. 

DATES:  This  amendment  to  the 
temporar>'  rule  is  effective  from  August 
6. 1988.  until  November  20.  1988.  unless 
amended  or  terminated  before  that  dale. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  B  Deaton.  Bridge  Adramistrator, 

Fifth  Coast  Guard  District,  at  (804]  398- 

6222. 

SUPPLEWEKTARV  INFORMATION:  On 

August  2.  1988.  the  Coast  Guard 

published  a  temporary  regulation  with 


request  for  comments  in  the  Federal 
Regbter  (53  FR  29032)  to  permit  Cianbro 
Corporation  lo  replace  parts  of  the 
drawspan  of  the  Woodrow  Wilson 
Bridge  during  the  weekends  when  traffic 
IS  light.  The  comment  period  for  the 
temporar>'  regulation  ends  on  September 
2. 1988. 

This  amendment  is  being  issued 
because  two  discrepancies  were  found 
after  the  tempordry  regulation  was 
published.  The  comment  period  for  the 
temporary  regulation  has  not  yet  ended. 
Therefore,  further  amendment  is 
possible  if  warranted  by  comments 
received.  Persons  interested  in 
commenting  on  this  amendment  are 
encouraged  lo  do  so  by  following  the 
procedures  set  out  in  the  August  2. 1988, 
Federal  Register  publication  (53  FR 
29032). 

Drafting  Information 

The  drafters  of  this  notice  are  Linda  L. 
Gilham.  Proiect  Officer,  and  LCDR 
Robin  K-  Kutz.  Proiect  Allomey. 

Discussion  of  Comments 

Cianbro  Corporation,  contractors  for 
the  District  of  Columbia,  Department  of 
Public  Works,  previously  stated  that 
they  would  no!  conduct  repair  work  on 
the  drawspan  during  holiday  weekends 
Consequently,  the  Coast  Guard  omitted 
Columbus  Day  weekend  (October  8-9, 
1988J  from  the  effective  dates  of  the 
temporary  regulation.  According  to  d 
spokesman  for  Cianbro  Corporation, 
however,  the  District  of  Columbia. 
Department  of  Public  Works,  had 
authorized  Cianbro  to  work  the 
weekend  of  October  6-9  This  change  is 
reflected  m  §  n7.255(a)(3J  of  the 
temporary  rule. 

Subparagraphs  117.255  (a){l)[ivl  and 
(a)(21  are  changed  to  clarify  the  five 
hours  advance  notice  required  by 
commercial  vessels  dunng  the 
scheduled  weekend  repair  periods.  The 
purpose  of  the  five  hour  advance  notice 
requirement  is  to  give  the  contractors 
sun'icienl  time  to  clear  the  obslmcted 
half  of  the  channel  for  vessels  '.hiit  are 
unable  lo  pass  through  the  other  half  of 
the  main  channel  or  the  flanking 
channels.  It  is  not  miended  lo  provide 
time  to  open  the  drawbridge  The  toar 
boat  industry  and  the  major  commercial 
waterway  users  are  aware  of  this  far! 
'iliey  undtffstand  that  the  five  hour 
advance  notice  requirement  pertains 
only  to  clearing  the  channel  and  not  to 
opening  the  drawbridge. 

Economic  Assessment  and  Certificabon 

These  regulations  are  considered  to 
be  non-maior  under  Executive  Order 
12291  on  Federal  Regulation  and 
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rii^nsignifiCdnt  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034:  February'  26. 
1979). 

While  the  !emporar>'  rule  may  have 
some  economic  impact  on  commercia! 
navigation,  the  impact  is  expected  to  be 
minimal;  therefore,  a  full  regulatory 
evaluation  is  considered  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
the  schedule  has  been  coordinated  with 
the  major  commercial  waterway  users, 
who  have  mdicated  it  is  acceptable  to 
them.  Since  the  economic  impact  of 
these  regulations  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that 
they  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges 

Regulations 

In  consideration  of  the  foregoing,  Part 
117  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authonty  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U  S  C.  449:  49  CFR  1-46:  33 
an  l-05-{g):  33  CFR  117.43. 

2.  Section  117.2S5(aKl)(iv]  and  (2)  and 
[3|  are  revised  to  read  as  follows; 

5  1 17J55    Potomac  Rivw. 

(a)'  •  * 

(!)•  •  ' 

(iv)  For  the  passage  of  an  vessel  from 
August  6.  1988.  to  November  20. 1988. 
between  the  hours  of  9:30  p.m.  on 
Fndays  and  7.30  am.  on  Saturdays  and 
the  hours  of  8:00  p.m.  on  Saturdays  and 
10:30  a.m.  on  Sundays. 

(2)  From  August  6. 1988.  until 
November  20.  1988.  between  the  hours 
of  9:30  p  m,  on  Fndays  and  7:30  a.m.  on 
Saturdays  and  between  8:00  p.m.  on 
Saturdays  and  10:30  a.m.  on  Sundays, 
the  operator  of  the  bridge  may  obstruct 
half  of  the  channel  under  the  draw,  but 
shall  clear  the  channel  upon  at  least  five 
hours  advance  notice  by  any 
commercial  vessel  that  is  otherwise 
unable  to  pass  under  the  draw  span  or 
flanking  spans  of  the  bridge. 

(3)  This  temporary  rule  is  effective 
from  August  6,  1988.  through  November 
20.  1988.  but  it  is  not  effective  on 
September  3  and  4,  and  November  12 
and  13.  1988 


Dated:  August  28. 19ee. 
A.D.  Bread 

Rear  Admiral.  US-  Coaal  Guard.  Coounander. 
Fi^ih  Coast  Guard  District. 
[Vn  Doc.  88-20548  Filed  9-Z6-OT:  8:45  amj 
eiLUNO  COD6  «t10-t«-4l 

33  CFR  Part  165 

ICOTP  Ct«v*land  Regulation  S8-071 

Safety  Zone  Regulations;  Lake  Erie, 
OH 

agency:  Coast  Guard.  DOT. 
action:  Emergency  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  in  Lake  Erie 
with  Its  center  at  41-31.07'N,  081- 
44  48'W.  and  extending  for  a  one 
thousand  yard  radius  around  that  point. 
TTie  zone  is  needed  to  protect  life  and 
property  in  connection  with  the  search 
for  a  possible  unexploded  piece  of 
ordnance  beginning  on  September  11, 
1988,  and  continmng  until  the  search  is 
concluded.  Entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port. 
EFFECTIVE  DATES;  This  regulation 
becomes  effective  at  7  00  p.m. 
September  11,  1968.  It  terminates  on 
January  11.  1989.  unless  sooner 
terminated  by  the  Captain  of  the  Port, 
Cleveland, 
FOR  FURTHER  INFORMATION  CONTACT: 

CDR  Patrick  A.  Turlo.  Captain  of  the 
Port.  (216)  522-4408. 
SUPPtEMEMTARY  INFORMATION:  In 

accordance  with  5  US.C  553.  a  notice  of 
proposed  rule  making  was  not  pubUshed 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publicatJon. 
Pubiishmg  an  NPRM  and  dtrUying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immedjate  action  is 
needed  to  preclude  damage  to  vessels  or 
injury  to  people  in  the  vicinity 

Drafting  Infonnation 

The  drafters  of  this  regulation  are 
CDR  Patrick  A.  Turlo.  the  Captain  of  the 
Port.  Cleveland,  and  LCDR  Carl  V. 
Mosebach,  project  attorney.  Ninth  Coast 
Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  circumstance  requiring  this 
regulation  resulted  from  the  report  of  a 
possible  piece  of  unexploded  ordnance 
in  the  vicinity  of  N  41-31,07'.  W  81-44  48' 

.\  ring  buoy  with  twenty  feet  of  line 
was  attached  to  the  object  before  it  was 
lost  over  the  side  of  a  patrol  craft. 
Anchoring,  fishing  or  transitting  the  area 
could  present  a  danger  to  vessels. 


Coast  Guard  and  other  designated 
personnel  will  be  conducting  search 
activities  u.iiing  underwater  equipment 
deployed  from  patrol  boats.  The  safely 
zone  wtU  also  facililsle  the  search 
efforts. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  Part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  Safety,  Navigation 
(water),  Secunty  measures.  Ves.sels. 
Waterways. 

Regulatioo 

In  consideration  of  the  foregoing, 
Subpart  C  of  Part  165  of  Title  33.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  16&— (AMENDED] 

1  The  authonty  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C,  1225  and  12:11:  50 
use  191.  49  CFR  1.46  and  33  CFR  l,05-l(g). 
6.04-1.  6.04-6  and  160.5. 

2.  A  new  §  165,T0903  is  added  to  read 
as  follows: 

S  165.T0903    Safety  Zone:  Lake  Ert*. 

(a)  Location.  The  following  area  is  a 
safety  zone:  The  waters  of  Lake  Erie  for 
a  one  thousand  yard  radius  surrounding 
the  point  41-31  07%'.  081-44  48  W.  The 
zone  will  be  in  effect  beginning  at  7:00 

p  m.  September  11.  1988,  It  will 
terminate  on  January  11,  1989. 

(b)  Effective  Date.  This  regulation 
becomes  effective  at  7:00  p.m., 
September  11,  1988.  It  terminates  on 
January  11. 1989  unless  sooner 
terminated  by  the  Captain  of  the  Port. 

[l)  Regulations — (1)  Genertil  Rule.  In 
accordance  with  the  genera!  regulatjons 
in  S  165-23  of  this  part,  entry  into  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 

Dated.  September  11, 1988. 
Patrick  A.  Turlo. 

Captain  of  the  Port  Cleveland.  Ohio. 
[FR  Doc.  88-21972  Filed  9-26-88;  6:45  am) 
BnJJNO  COOC  4t  10- 14-41 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 

IFRL-3451-4) 

Oc«an  Dumping;  Stte  Designation  for 
Georgetown  Hart>or  et  al. 

AOEMCY:  Environmental  Protection 
Agency  (EPA). 
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action:  Final  rule. 


summary:  EPA  today  designates  the 
existing,  interim-approved  Ocean 
Dredged  Materia!  Disposal  Site 
(ODMDS)  in  the  Atlantic  Ocean  offshore 
Georgetown.  South  Carolina,  as  an  EPA- 
approved  ocean  dump  site  for  the 
dumping  of  suitable  dredged  material. 
This  action  is  necessary  to  provide  an 
acceptable  ocean  dump  site  for  the 
current  and  future  disposal  of  dredged 
materia!  from  the  greater  Georgetown. 
South  Carolina  area.  This  ODMDS 
offshore  Georgetown  is  referred  to  as 
the  "Georgetown  Harbor"  ODMDS  in  40 
CFR  228,12(a)(3)  (revised  as  of  July  1. 
1987}.  which  lists  the  interim-approved 
ODMDS.  This  Final  Rule  therefore  also 
characterizes  this  interim  ODMDS 
hereby  designated  on  a  permanent  busts 
as  the  "Georgetown  Harbor"  ODMDS. 
although  references  to  simply  the 
"Georgetown"  ODMDS  are  made  in  this 
Final  Rule  as  well  as  in  some  previous 
documentation. 

This  Final  Rule  presents  the  correct 
boundary'  coordinates  for  the 
Georgetown  Harbor  ODMDS  and 
comments  on  some  previously-presented 
coordinates  that  were  apparently  in 
error.  Besides  coordinates,  this  Final 
Rule  also  corrects  other  aspects  of  the 
Proposed  Rule  (52  VR  30189  (August  13. 
19871)  for  the  Georgetown  site. 
Furthermore,  this  Final  Rule  corrects 
omission  in  the  Fmal  Rule  (53  FR  6987 
(March  4.  1988))  designating  the 
Pensai-ula  (Florida]  ODMDS  (i.e.,  the 
existing  Pensacola  (ncarshore)  ODMDS 
as  opposed  to  the  proposed  Pensacola 
(offshore)  ODMDS),  the  two  Gulfport 
(Mississippi)  ODMDSs.  and  the  Mobile 
(Alabama)  ODMDS:  the  Final  Rule  (52 
FR  25008  (July  2.  1987))  designating  the 
ODMDSs  offshore  Savannah  (Georgia). 
Wilmington  (North  Carolina)  and 
Charleston  (South  Carolina)  (two 
ODMDSs:  Charleston  and  Charleston 
Harbor  Deepening  Proiect):  and  the 
Final  Rule  (52  FR  30360  (August  14. 
1987))  designating  the  ODMDS  offshore 
Morehead  City  (North  Carolina).  This 
Final  Rule  additionally  corrects  one 
coordinate  component  for  one  of  the 
Gulfport  ODMDSs  (Eastern  Site) 
presented  in  the  March  4  Final  Rule  (and 
the  attendant  draft  and  Hnal 
Environmental  Impact  Statement  (EIS)} 
and  one  coordinate  component  for  the 
ODMDS  offshore  Morehead  City 
presented  in  the  August  14  Final  Rule, 
This  Final  Rule  also  removes  the  listings 
of  the  two  former  Tampa  Harbor 
ODMDSs  that  are  still  listed  as  interim 
ocean  disposal  sites  in  40  CFR 
228.12(a)(3), 

DATE:  This  designation  shall  become 
effective  on  October  27. 1888. 


AOORESSES:  Send  comments  to:  Frank 
M  Redmond.  Chief.  Wetlands  and 
Conalal  Programs  Section,  Water 
Management  Division.  U.S 
Environmental  Protection  Agency. 
Region  IV,  345  Courtland  Street  NE.. 
Atlanta,  Georgia  30365. 

The  file  supporting  this  site 
designation  is  available  for  public 
Inspection  al  the  following  locations: 
EPA  Pubhc  Information  Reference  Unit 

(PIRU).  Room  2904  (rear),  401  M  Street 

SW„  Washington.  DC  20460 
EPA/Region  IV,  345  Courtland  Street 

NE..  Atlanta,  Georgia  30365. 
FOR  FURTHER  INFORMATION  CONTACT: 
Reginald  G   Rogers  404/347-2126 
SUPPt£MENTARV  INFORMATION: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  (MPRSA)  of  1972.  as  amended.  33 
U.S.C.  1401  et  seg  ("the  Act"),  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 
may  be  permitted.  On  December  23. 
1986,  the  Administrator  delegated  the 
authority  la  designate  ocean  dump  sites 
to  the  Regional  Administrator  of  the 
Region  in  which  the  sites  are  located. 
This  final  designation  of  the  Georgetown 
Harbor  ODMDS,  which  is  within  Region 
IV,  is  being  made  pursuant  to  that 
authority. 

The  EPA  Ocean  Dumping  Regulations 
promulgated  under  the  Act  (40  CFR 
Chapter  I.  Subchapter  H.  §228.4)  stale 
that  ocean  dumping  sites  will  be 
designated  by  promulgation  in  this  P^rt 
228.  A  list  of  "Approved  Interim  and 
Final  Ocean  Dumping  Sites'"  was 
published  on  fanuarj- 11. 1977  (42  FR 
2461  (|anuar>'  11,  1977)).  The  list 
established  the  Georgetown  Harbor  site 
as  an  interim  site.  This  site  designation 
is  being  published  as  Final  Rulemaking 
in  accordance  with  $228-4(e)  of  the 
Ocean  Dumping  Regulations,  which 
permits  the  designation  of  ocean 
disposal  sites  for  suitable  dredged 
material. 

B.  EIS  Development 

Section  102(2l(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969.  as  amended  42  U.S.C.  4321  et  seq.. 
requires  that  Federal  agencies  prepare 
an  EIS  on  proposals  for  legislation  and 
other  major  Federal  actions  significantly 
affecting  the  quality  of  the  human 
environment. 

The  object  of  NEPA  is  to  build  careful 
consideration  of  all  environmental 
aspects  of  proposed  actions  into  the 
agency  decisionmaking  process.  While 
NEPA  does  not  apply  to  EPA  activities 
of  this  type,  EPA  has  voluntarily 


committed  to  prepare  EISs  in  connection 
with  ocean  dumping  site  designations 
such  as  this  (see  30  FR  16186  (May  7. 
1974)). 

EPA,  in  cooperation  with  the  U.S. 
Army  Corps  of  Engineers  (COE).  has 
prepured  a  draft  and  final  EIS  entitled 
"Elnvironmenlal  Impact  Statement  for 
Savannah,  Georgia.  Charleston,  South 
Carolina.  Wilmington,  North  Carolina. 
Ocean  Dredged  Material  Sites 
Designation."  A  draft  and  final 
supplement  to  that  EIS  (i.e.  SEIS) 
entitled  "Supplement  to  Final 
Environmental  Impact  Statement  Final 
Designation  Georgetown  Ocean 
Dredged  Material  Disposal  Site"  have 
also  been  prepared  for  the  Georgetown 
site  designation.  The  SEIS  discusses  the 
need  for  the  action  and  examines  ocean 
disposal  site  alternatives  to  the 
proposed  action.  The  SEIS  presents  the 
information  needed  to  evaluate  the 
suitability  of  ocean  disposal  areas  for 
final  designation  for  continuing  use  and 
is  based  on  one  of  a  series  of  disposal 
site  environmental  studies.  The 
environmental  studies  and  final 
designation  process  are  being  conducted 
in  accordance  with  the  requirements  of 
the  Act,  the  Ocean  Dumping 
Regulations,  and  other  applicable 
Federal  environmental  legislation.  The 
Proposed  Rule  and  the  present  Final 
Rule  are  procedural  follow-ups  to  the 
SF.IS.  These  Rules  may  include  excerpts 
of  the  SEIS.  This  Final"  Rule  does  include 
excerpts  from  the  Proposed  Rule. 

On  January  24, 1986,  a  Notice  of 
Availability  of  the  Georgetown  final 
SEIS  for  public  review  and  com.ment 
was  published  in  the  Federal  Register 
(51  FR  3250  (lanuary  24.  1986)}.  The 
public  comment  period  on  the  final  SEIS 
closed  February  24, 1986.  No  comments 
were  received  on  the  final  SEIS. 

On  August  13,  1987.  the  Proposed  Rule 
for  the  Georgetown  site  designation  was 
published  in  the  Federal  Register  (52  FR 
30189  (August  13.  1987)).  The  public 
comment  period  on  the  Proposed  Rule 
dosed  September  14. 1987. 

The  action  discussed  in  the  final  SEIS 
and  the  Proposed  Rule  is  the  final 
designation  for  continuing  use  of  the 
interim  ODMDS  offshore  Georgetown. 
South  Carolina.  The  purpose  of  EPA"s 
action  is  to  provide  an  environmentally- 
acceptable  location  for  the  ocean 
disposal  of  suitable  dredged  materials 
from  the  greater  Georgetown.  South 
Carolina  area  (as  opposed  to  being 
limited  to  the  "Georgetown  Harbor 
channel  system"  as  incorrectly  indicated 
(pg.  30189)  in  the  Proposed  Rule  for  the 
ODMDS  (52  FR  30189  (August  13.  1987)) 
if  an  ocean  disposal  site  is  needed  for 
such  materials-  The  need  for  ocean 
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d,,-;:^,^^!  :>  determined  on  a  case-by- 
c-ise  bdsis  as  pari  of  the  process  of 
issiiiug  permits  for  ocean  disposal-  Use 
applicants  could  be  either  Federal  or 
private  entities. 

C  Site  Designation 

The  proposed  site  is  located  outside  of 
Sfate  of  South  Carolina  waters 
approximately  three  nautical  miles 
offshore  Georgetown,  South  Carolina. 
The  ODMDS  occupies  an  area  of 
approximately  one  square  nautical  mile. 
Water  depths  at  the  site  range  from  six 
to  n  meJers  The  correct  boundary 
coordinates  for  the  GeorgetowTi  Harbor 
ODMDS  being  designated  on  a 
permanent  basis  are  as  follows: 


3:1*11  la'N.. 
M'ms  N., 

JS'iaSB"  N.. 


TVarar-  W4 
yrwzr  w.. 

?0*07  21'  W. 


Boundary  coordinates  presented  in 

•he  draft  and  final  SEIS  (page  8)  were 
the  same  as  those  presented  above  The 
wes!em  component  of  the  third  set  of 
CQordmates  |79'07'24'  W  )  presented  in 
!he  Rulemakmg  section  (p.  30192)  of  Ihe 
Proposed  Rule  (52  FR  30189  (Augijst  13. 
1987])  was  apparently  in  error  and 
should  have  been  79*0524'  W,  as 
presented  above  and  in  the  Preamble  of 
ihe  Proposed  Rule  |p.  30189).  The  third 
set  of  coordinates  (33*10'3fi'  N.. 
r9'07'2T  Wl  presented  m  40  CFR 
228.12(a)(3)  (revised  as  of  July  1. 1984 
and  July  1. 1987]  for  the  inlenm 
Georgetown  Harbor  site  is  also 
apparently  in  error  since  it  is  identical  to 
the  last  set  of  coordinates  presented  in 
the  two  CFRs  and  above.  Previously 
presented  (p.  2485)  coordinates  in  the 
Federal  Register  (42  FR  2461  (January  11, 
197~lj  are  correct  when  plotted,  although 
the  Idsl  two  sets  of  coordinates  were 
presented  m  reverse  order. 

On  .August  13.  1987.  EPA  proposed  a 
rule  change  for  the  existing  ODMDS 
jffshore  Georgetown  from  intenm  to 
final  (permanent)  EPA-approved 
designation  (52  FR  30189  {August  13, 
1967)).  The  Preamble  to  that  Proposed 
Ruie  presented  the  characteristics  of  the 
site  m  terms  of  the  five  general  criteria 
for  the  selection  and  approval  for 
continuing  use  of  ocean  disposal  sites.  It 
also  considered  the  eleven  specific 
factors  identified  in  5  228,5  of  the  Ocean 
Dumping  Regulations,  which,  taken 
together,  constitute  an  assessment  of  the 
sites  suildbilily  as  a  repository  for 
dredged  material.  As  concluded  in  thai 
Proposed  Ruie,  the  intenm  site  ia 
appropriate  for  final  designation. 

The  Proposed  Rule  for  the 
Georgetown  ODMDS  staled  that  '[llhe 
South  Carolina  Coastal  Council  has 
concurred  with  EPA's  coastal 
consistency  determination  "  White  EPA 


believes  that  the  designation  of  this  site 
is  consistent  with  the  South  Carolina 
Coastal  Management  Program,  some 
clarification  is  needed  and  is  presented 
in  this  Final  Rule.  EPA  originally 
provided  the  South  Carotma  Coastal 
Council  a  "negative  determination" 
regarding  consistency  of  the 
Georgetown  Harbor  site  designation 
with  the  South  Carolina  Coastal 
Management  Program.  However,  upon 
its  review  of  the  determination,  the 
Coastal  Council  stated  in  a  letter  lo  EPA 
dated  |une  24. 1966.  that  "it  disagrees 
that  a  negative  determination  is 
appropriate  in  this  case."  The  Council 
further  stated  that  "the  Coastal  Council 
does  find  that  the  designation  of  the 
area  as  a  dredged  material  site  is 
consistent  with  the  South  Carolina 
Coastal  Management  Program  provided 
that  the  Coastal  Council  does  have  the 
opportunity  to  review  for  consistency 
any  permits  issued  by  the  Corps  of 
Engineers  or  any  other  Federal  agency 
that  would  allow  the  actual  placement 
of  dredged  matenais  in  this  site"  EPA 
interprets  this  to  mean  that  the  Coastal 
Council  concurs  with  the  OD\fDS 
designation  itself;  however,  the  Council 
wants  to  be  involved  in  individual 
permit  reviews,  Since  dpsignntion  of  the 
ODMDS  does  not.  by  itself,  authorize 
any  dredging  or  on-site  dumping,  EPA 
believes  that  the  South  Carolina  Coastal 
Council  should  exercise  their  permit 
review  provisions  under  15  CFR  930 
with  the  permitting  agency  (COE),  rather 
than  request  conditioning  of  this  EP.A 
Site  designation.  As  such.  EPA  believes 
that  the  designation  of  the  ODMDS  is 
consistent  with  the  South  Carolina 
Coastal  Management  Program. 

By  letter  dated  June  4.  1986.  the  11  S 
Fish  and  Wildlife  Service  (TWS) 
concurred  with  the  EPA  determination 
that  the  species  under  FWS  jurisdiction 
will  not  be  affected  by  the  site 
designation.  In  response  to  EPA's 
request  for  project  concurrence  from  the 
National  Marine  Fishenes  Service 
(.\MFS|.  the  NMFS  requested,  in  a  letter 
dated  [une  8,  1984,  a  Biological 
Assessment  (BA)  from  EPA  regarding 
endangered  or  threatened  species  under 
NMFS  jurisdiction  for  South  Carolina. 
This  NMFS  response  letter,  which  was 
not  referenced  in  the  Proposed  Rule, 
resulted  in  EPA  providing  a  subject  BA 
in  a  letter  dated  |une  1. 1988,  which 
indicated  that  the  site  designation  was 
not  expected  to  result  in  significant 
impacts  to  the  endangered  or  threatened 
species  under  NMFS  jurisdiction  for 
South  Carolina.  Bv  letter  dated  |une  10. 
1988.  the  NMFS  concurred  with  EPA's 
determmanon  of  no  adverse  effect.  The 
NMFS  concurrence  referenced  in  the 
Proposed  Rule  was  therefore  premature. 


Regarding  comments  on  (he  Proposed 
Rule,  one  letter  dated  September  10. 
1987.  was  received  from  the  U.S. 
Department  of  the  Interior.  No 
comments,  however,  were  offered. 

Some  aiordination  with  the  South 
Carolina  Wildlife  &  Marine  Resources 
Department  (SCWMRD)  and  the  COE 
Charleston  District  preceded  EPA's 
completion  of  this  Final  Rule.  Cumnienls 
were  considered  but  were  not  formally 
discussed  in  this  Final  Rule. 

D.  Action 

Dredged  material  disposal  has 
occurred  at  the  dump  site  during  the 
past  30  years.  Recent  surveys  have 
detected  no  persistence  or  cumulative 
changes  in  Ihe  water  quality  or  ecology 
at  the  Bite.  Impacts  from  dumping  have 
been  found  to  be  temporary  and 
restricted  lo  within  the  site  boundary. 
The  nearsbore  location  of  the  proposed 
site  facilitates  surveillance  and 
monitoring  and  decreases  the  likelihood 
of  sediment  texture/chemistry  changes 
resulting  from  disposal  at  the  disposal 
sites. 

The  SEiS  considered  mid-shetf  and 
shelf-break  alternative  sites  using  the 
general  criteria  and  specific  factors 
contained  in  the  Ocean  Dumping 
Regulations.  Dredged  material  disposal 
has  not  occurred  previously  at  the  mid- 
shelf  or  shelfbreak  alternative  site 
locations.  There  are  significant 
dissimilarities  between  the  physical  anil 
chemical  characteristics  of  the  dredged 
material  sediments  and  sediments 
covenng  the  mid-shelf  or  shelf-break 
regions.  Altering  the  sediment  texture 
and  composition  through  the  addition  of 
finer  coastal  sediments  may  have  a 
potential  long-term  adverse  impact  on 
the  benlhic  infauna  at  the  mid-shelf  and 
shelf-break  regions,  especially  in  Ihe 
vicinity  of  hard  bntlnm  areas  and  shelf 
break  areas.  These  hard  bottom  areas 
are  unique  habitats,  support  several 
species  of  commercially  and 
recreationally  important  flnfish.  and  are 
sensitive  to  the  effects  of  dredged 
malenal  disposal.  Thus,  use  of  mid-shelf 
or  shelf-break  sites  could  result  in  a 
greater  potential  for  interference  wilh 
fishing  activities.  Moreover,  use  of 
offshore  sites  would  be  restricted  lo 
periods  of  calm  weather  and  sea 
conditions  because  the  hopper  dredges 
cannot  operate  in  rough  seas. 

It  should  be  emphasized  that 
designation  of  an  ocean  dump  site  does 
not,  by  itself  constitute  approval  for 
dredging  projects  or  actual  disposal  of 
materials  at  the  site.  Before  ocean 
dumping  of  dredged  material  from  a 
private  applicant's  specific  project  may 
commence  at  the  designated  site,  the 
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COE  must  evaluate  a  permit  application 
according  to  EPA's  Ocean  Dumping 
Criteria  (40  CFR  Part  227).  If  a  Federal 
project  IS  involved,  the  COE  must  also 
evaluate  the  proposed  ocean  disposal  in 
accordance  with  the  same  criteria.  In 
either  case.  EPA  has  the  authority  to 
disapprove  the  actual  dumping  if  il 
determines  that  environmental  concerns 
under  the  Act  have  not  been  met. 
Because  the  Georgetown  Harbor 
ODMDS  is  located  outside  the  State  of 
South  Carolina  waters,  the  State's 
involvement  is  concerned  with 
consistency  with  the  South  Carolina 
Coastal  Management  Program. 

The  Georgetown  Harbor  ODMDS  is 
not  reslricled  to  disposal  use  by  Federal 
Projects;  private  applicants  may  also 
dispose  suitable  dredged  material  at  the 
ODMDS  once  relevant  regulations  have 
been  satisfied.  This  site  is  restricted, 
however,  to  disposal  of  suitable  dredged 
material  from  the  greater  Georgetown, 
South  Carolina  area. 

The  designation  of  the  existing, 
interim.  EPA-approved  ODMDS  as  a 
permanent,  EPA-approved  ODMDS  is 
today  being  published  as  Final 
Rulemaking.  Site  management  of  the 
Georgetown  Harbor  ODMDS  is  the 
responsibility  of  EPA  as  well  as  the 
COE,  although  EPA/Region  IV  assumes 
overall  responsibility  for  this  site 
management.  A  Memorandum  of 
Understanding  (MOU)  between  EPA/ 
Region  IV  and  the  South  Atlantic 
Divi&ion  of  the  COE  is  being  developed 
to  establish  a  management/monitoring 
framework  for  ODMDSs  in  Ihe  southeast 
under  the  jurisdiction  of  EPA/Region  IV. 
which  is  to  lead  to  a  site-specific  plan 
for  the  Georgetown  Harbor  ODMDS. 
The  existence,  magnitude,  and 
implementation  of  a  site  monitoring  plan 
is  dependent  upon  available  funding  and 
coordination  between  the  EPA  and  the 
COE. 

Pertaining  to  site  management  and 
monitoring.  EPA  made  two 
recommendations  in  Ihe  final  SEIS  (pg. 
4.'>).  These  were  the  following 
(excerpted): 

•  Dumping  of  spoil  should  b«  centered 
within  the  dt6pi:isal  site  lo  minimize  impact 
outside  the  designated  area.  The  material  will 
spread  out  after  being  dumped.  The  dredging 
operator  should  be  required  to  provide 
precise  L^ran-C  coordmiites  to  indicnte 
compliance.  Additionally,  the  operator  Bbould 
be  required  to  buoy  the  center  of  the  site 
during  disposal  periods  to  aid  visual 
monitonng. 

•  Detailed  bathymeinc  profiles  iihuuld  bi- 
ubloined  for  the  ODNfDS  site  immediately 
following  a  disposal  operotion.  and  then 
again  at  reasonable  intervals  to  assess 
mounding  and  movcmeol  of  Ihe  disponed 
sediments. 


EPA  believes  these  recommendations 
should  be  updated.  However,  EPA 
continues  lo  support  the  concept  that 
appropriate  placement  of  dredged 
material  within  site  boundaries  and 
appropriate  site  monituring  is  needed  to 
minimize  environmental  impacts 
attributable  to  disposal  of  suitable 
dredged  material  at  the  Georgetovm 
Harbor  ODMDS  After  updating.  EPA's 
recommendbiinns  are  as  follows. 

•  Dumpins  of  dredged  maiena!  should  be 
located  and  onented  within  the  ODMDS 
boundaries  so  as  to  minimize  environmental 
impacts  due  lo  on-site  disposal.  A  pending 
regional  Memorandum  of  Understanding 
(MOU)  between  EPA/Rejjion  IV  and  the 
South  Atlantic  Du  tsiun  of  the  COE 
Ireferenced  abovKJ  is  to  establish  a 
man«Hemenl/monitonng  framework  for 
ODMDSs  in  the  southeast  under  the 
junsdiclion  of  EPA,'Region  IV  This  MOU  is 
lo  lead  lo  a  site-specific  plan  for  the 
Georgetown  Harbor  ODMDS.  Appropnale 
placemeni  of  dredged  matenal  at  Ihe 
Georgetown  site  should  be  delineated  in  such 
a  site-specific  plan  so  as  to  minimize 
environmental  impacts.  Prior  lo  such  an 
agreed  upon  site-specific  plan,  the  Charleston 
Dislrici  COE  should  base  the  location  and 
orientation  of  dredged  material  disposal  on 
available  local  water  current  and 
balhymetric  informaijon  to  muumixe 
envin)nmental  impacts  sltributable  to  un-sile 
disposal. 

•  Momionng  of  the  Georgetown  Harbor 
ODMDS  through  bath)'melric  surveys  and/or 
other  forms  of  monitoring  (e.g..  sediment 
mapping]  should  also  be  delineated  in  the 
site-specific  plan  for  the  Georgetown  site- 
Frequencies  of  such  monilonng  techniques 
should  also  be  addressed  m  the  siie-speclHc 
plan  Prior  lo  such  an  agreed  upon  plan,  the 
Charleston  District  COE  should  conduct 
biilhymetric  surveys  at  reasonaliie  intervals 
relati%-e  to  on-site  disposal  events  so  as  In 
monitor  dredged  malenal  mounding  and 
mound  dispersion.  For  impact  analysis  of 
potential  oW-siie  effects.  EPA  may  wish  lo 
provide  the  sediment  mapping  technique. 

In  the  final  SEIS  (pg.  45).  EPA  also 
made  the  following  recommendation 

(excerpted): 

'  The  Corps  should  provide  advanced 
notification  to  the  SCWMRD  of  any  harbor 
channel  ilredfiins  proier-i  And  ODMDS  usage 
to  occur  dunng  Ihe  period  from  mtd  February 
to  June  30.  This  would  allow  SCWMRD 
opportunity  Ig  assess  the  potential  project 
imparl  on  sturgeon  activity  at  the  inlet  jetties 
and  also  any  efTects  on  post-larva)  shrimp 
migration. 

The  critical  time  period  in  this 
recommendation  (from  mid-February  to 
]une  30|  was  an  expansion  from  the  time 
period  (mid-February  through  May) 
presented  in  the  recommendation 
provided  (pg.  43)  in  the  draft  SEIS 
I  Disposal  operations  should  avoid  the 
period  of  mid-February  through  May. 
which  is  the  time  of  maximum  Sturgeon 
activity  at  the  inlel  jellies  and  adjacent 


coastal  waters").  This  expansion  was 
influenced  by  a  SCWMRD  letter  !o  EPA 
dated  October  24. 1984.  which  requested 
avoidance  of  disposal  operations  for  an 
additional  one  and  one-half  month 
period  lo  avoid  impacts  on  post-larval 
brown  and  white  shrimp. 

Because  EPA  believes  that  COE 
notification  to  ihe  SCWMRD  should  be 
timely,  the  recommendation  made  in  the 
fmal  SEIS  has  been  updated  lo  the 
following: 

•  The  Charleston  District  COE  should 
provide  timely  advanced  notification  lo  the 
SCWMRD  of  any  project  in  the  greater 
Georgetown,  South  Carolina  area  pmposed  lo 
use  the  Georgetown  Harbor  ODMDS  for 
disposal  during  the  tune  period  from  mid- 
February  to  )uni'  30  This  notification  should 
be  timely  to  aliow  Ihe  SCWMRD  the 
opporiunity  to  assess  the  potential  impact  of 
dredi^ed  material  due  to  on-site  dumping 
Illative  lo  sturgeon  activities,  post-larval 
shrimp  migration,  and/ or  other  biological 
acUviltes  Notification  should  also  be  timely 
so  thai  elective  SCWMRD/COE  discussians 
can  still  occur  prior  lo  potential  on-sile 
dumping. 

In  this  recommendation.  EPA  is  not 
restricting  the  time  of  use  of  the  ODMDS 
by  the  Charleston  COE  (a  four  and  one- 
half  month  use  restriction  was  opposed 
by  the  Charieston  COE  in  a  letter  lo  EPA 
daled  February  ZZ.  1985]  or  by  any  local 
private  applicant  However.  EPA  is 
recommending  timely  advanced 
notification  so  that  SCWMRD  review 
and  effective  SCWMRD/COE 
discussion  can  still  occur  before  any 
potential  on-site  disposal  of  suitable 
dredged  material  from  mid-February  lo 
|une  31)  Is  implemented. 

E.  Regulatory  Assessments 

Under  the  Regulalor>'  Flexibility  Act. 
EPA  is  required  to  perform  a  Regulator)' 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  proposal  does  not 
necessitate  preparation  of  a  Regulator) 
Flexibility  Analysis. 

Under  Execulis  e  Order  12291.  EPA 
must  iudge  whether  a  regulation  is 
"major"  and  therefore  subject  lo  the 
requirement  uf  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  In 
an  annual  effect  on  Ihe  economy  of  SlOO 
million  or  more  or  cause  any  of  ihe  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
"majur"  rule  Consequently,  this  Final 
Rule  does  not  necessitate  preparation  of 
a  Regulatory  Impact  Analysis. 
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TKis  Final  Rule  does  not  contain  any 
information  collection  requirementa 
subject  to  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501  e( 
seq. 

This  Final  Rulemaking  Notice  Tills  the 
same  role  as  the  Record  of  Decision 
required  under  regulations  promulgated 
by  the  Council  on  Envirotmiental 
Quality  for  agencies  subject  to  NEPA. 

list  of  Subjects  m  40  CFR  Part  228 

Water  pollution  control. 

Dated  September  14. 1988. 

Approved  by: 
L«a  A.  DaHihiis.  m. 
Acting  Regional  AdministTQtor. 

In  consideration  of  the  foregoing. 
Subchapter  H  of  Chapter  I  of  Title  409  is 
amended  as  set  forth  below. 

PART  22»-{AMENOEO] 

1.  The  authority  citation  for  Part  228 
continues  to  read  as  follows: 
Authority:  33  V.S.C  1412  and  1418. 


;22«.12    [AnMndwII 

2.  Part  228  is  amended  by  removing 
5  228.12(a)(l)(i)(B)  ■ 
and  removing  from  i  228.12(aK3)  the 
words  and  coordinates: 
(Georgetown  HaAof— 33"1118'  N.;  TTOTJO' 
W  :  JJ-ins"  N,  T9"05  23-  W..  33"10'38- 

N..  Tstnr  w.;  33-i(r3»-  N..  TTora- 
w. 

and  adding  to  i  22&l2(b)(40)  one 
ODMDS  lor  Region  IV  as  follows;'  ' 

i22ri2    OdagMenofs 
•utiMrtty  lor  tntarlm  c 


I  dunpfciQ  sites. 


(b)' 


(40)  Georgetown  Harbor  Georgetown. 
South  Carolina:  Ocean  Dredged  Material 
Disposal  Site — Region  rv, 

Location;  33'11'ia'  N.;  TS'orTD'  W.;  33"in8' 
N.:  7r06*23'  W4  SS'lCaa'  N,  TTtJBW 

w.-  saicsa*  n.;  ttotzi"  w 
Size:  1  square  nautical  mile. 


'  [Sota-.  Thia  d«tetK»  ■hou)d  klrMdy  Havt  been 
prapoMd  ID  the  Roiemaking  Mcdon  (p$.  30192)  of 
the  PropoMd  Rule  152  PR  30180  (Austut  13.  igar]) 
for  the  OOMDS  oftabore  Ceorgetown.  South 
Carolina  ) 

■  (.Votir  Th«  7U*06'24*  W  coordinate  component 
w«i  incorrectly  lUted  «•  7S*  CP"  24*  W  m  the 
Ruieroeicing  eection  (pg.  30182)  of  th«  Proposed  Ru!# 
152  FR  xnaa  lAogoet  13.  loe?!)  for  the  ODMDS 
ofTshora  Georgetown,  South  Caroline  Aiea  the 
third  Ml  of  coordinate*  (Wlffje*  S..  7^0721'  Vn  ) 
prewsnlftd  m  40  CFH  22ai2(«l(31  [revieed  «•  of  July 
1,  1964  and  July  1, 1987)  for  the  mteno)  Geonjelown 
Harbor  site  is  apparently  tn  error  etnce  it  la 
identical  lo  the  last  ael  of  coordinaiee  presented  in 
the  two  CFRa.  Previouaiy-preeenied  Ipg.  24*51 
coordinatea  tn  the  Federal  Register  \A2  FR  24«l 
[January  11   \vr^\)  are  corrected  when  plo'iPtt 
aithoosth  the  last  two  aets  of  coordinalea  were 
prp»enled  :n  reverie  order  ) 


Depth:  6  to  11  meter  range 

Pnmary  Use:  Dredged  material. 

Period  of  Use:  Continuing  use. 

Restriction:  Disposal  shall  be  limited 
to  suitable  dredged  material  from  the 
greater  Georgetown,  South  Carolma 
area. 


Pertaining  to  the  Final  Rule  (53  FR 
6987  [March  4,  l968)Tfor  the  Pensacola 
(Florida)  ODMDS,  the  Mobile  (Alabama) 
ODMDS.  and  the  two  Gulfport 
(Mississippi)  QDMDSs,  Subchapter  H  of 
Chapter  I  of  Title  409  is  amended  as  set 
forth  below. 

3.  Pari  228  is  amended  by  removing 
from  S  228.12(a)(3)  the  words  and 
coordinates:* 
Pensacola.  Ft— 30*168'  N .  87^9.0"  W.; 

3o^6.r  N..  «re.3*  w.:  ao'ie.s'  N.. 

87M6  3"  W.:  30*18.0'  N,.  e7'1^.4'  W  ; 

3(n8^'N..8ri9.4' w 
Gulfport.  MS — 30'  IZXr  N  .  89*  00.5  W  ;  30' 

12.0'  N-.  88"  50  5'  W.;  30'  ll.C  N  .  89'  000* 

W.;  30"  mSX  N..  88'  56.5'  W  ;  30*  06.6'  N.. 

88"  57  C  W  ;  30*  10.5'  N  .  89'  00.6'  W 
Gulfport  MS— 30*  11.3'  N..  88'  58  4'  W^  30* 

ll.r  N..  W  57.5'  W.;  30*  078'  N.,  ST  54.4' 

W.;  30*  07.4'  N..  88*  54JI'  W. 
Mobile.  Al^-30'  lOO*  N,  88*  07 T  W  ;  30" 

10.4'  N,  88*  06^  W.;  30*  09.4'  N„  88'  04.r 

W  ;  30*  06.5'  N.  83'  05.2'  W.;  30"  06^'  N.. 

88' 06.2*  W. 


PerUining  to  the  Pinal  Rule  (52  FR 
25008  [July  2. 19871)  for  the  DDMDSs 
onshore  Savannah  (Georgia). 
Wilmington  (North  Carolina),  and 
Charieston  (South  Carolina)  (two 
ODMDSs:  Charieston  and  Charieston 
Harbor  Deepening  Project),  Subchapter 
H  of  Chapter  I  of  Title  409  is  amended 
as  set  forth  below. 

4.  Part  228  is  amended  by  removing 
from  (  228.12(a)(3)  the  words  and 
coordinates:* 


•  {.Nfote-  The  "Depth"  eateflory  in  (he  PfopowiJ 
R.Je  {U  PR  30100  (Auffual  li  19S7|)  wu  bated  m 

Average  from  6  loll  meten  '  (pg.  30182)  inalead  •>f 
the  above  corrected  "8  lo  11  meter  range  -  The 

'Reatnctlon  '  category  in  the  Propoaed  Ruie  which 
linuted  diapoaal  to  "dredged  maicnal  frooi  the 
Georgetown  Harbor  SC  area"  waj  corrected  above 
lo  "lultable  dredged  matenal  from  the  greater 
Georgetown.  South  Carolina  area  "  A  limiiar 
correction  wae  made  in  thJa  Pinal  Rule  teit  [EIS 
DevelopfDenI  aectlon ).  | 

*  {Note:  Thla  removal  should  be  made  in  addllttio 
to  the  wtwda  already  removed  from  Sertton 
22S121aKlM>UH)mihcMarch4Pinat  Ruleandin 
aaaociailon  with  the  worda  and  conrdinalea  already 
added  in  aectiooa  ipecified  aa  Se<:tion  22a.t2(M|4ai. 
Z2B.12{b||48)  and  22&lZ(b|fS0)  m  the  March  4  P\nal 
Rale  However,  the  section  apedfied  a«  Section 
Z2&l2<hK50l  ui  Um  March  4  FinaJ  Rule  ahould  be 
corrected  to  that  (he  firtt  »el  of  coordinalea  for  the 
Eaitem  Site  of  the  Cutfporl  [Miaaiaiippi)  OOMDS 
r*ade  «■  30*11  18'  N,  M'M'  24'  W  instead  of 
30-n  10-  N.,  86-58  M-  W  It  ahould  Hlao  be  noted 
\h»\  the  draft  and  final  EJS  entiUed  'Rnvtroimtental 
Impact  Stjtement  [FJSI  for  the  PvnaacoJa.  H. 
Mnl.ile  Al    and  Cdlfpftrt.  Ma  ,  Dredged  Matert..! 
Dutpoeal  Stte  Destgnaiion"  Should  aieo  be  ao 
c^irecled.  Thu  correction  la  conaiaieol  with  40  CFR 


CharleBton  Harbor— 32"38  06"  N..  79*4157' 
W.;  32'4ff42'  N.,  79*47'30"  W  .  32'39'04" 
N..  79'49'21    W  ;  32*36  ZT"  N..  79*43  48" 
W. 

Suvannab  River — Atlanlic  outlet.  Ga,, 
Savannah  River  Bar  Channel 
maintenance  ciredgln^  disposal  area  2 
nautical  miles  wide  by  2  nautical  miles 
Inng  ad>acent  to  the  channel,  located  on 
the  southeast  side  and  twing  6  nautical 
miles  from  shore  at  point  of  bej^nning  al 
31*57'55  "  N,  and  80*46  48 '  W..  thence  due 
east  to  Sl'srsS'  N,  and  80*44  20 "  W. 
thence  due  south  lo  31*55  53"  N.  and 
80*46  48"  W..  Ihence  northward  lo  the 
point  of  beginning 

Wilmington  Harbor.  NC — Hopper  dredge 
disposal  in  area  east  of  a  line  beginning 
SS'SffOO"  and  78*02'30"  to  33*4«'4S  "  and 
78'04  00"  lo  33*4500"  and  78'05'00". 


Pertaining  lo  the  Final  Rule  (52  FR 
30360  [August  14. 19871)  for  the  ODMDS 
offshore  Morehead  City  (North 
Carolina),  Subchapter  M  of  Chapter  1  of 
Title  409  is  amended  as  set  forth  below. 

5.  Part  228  is  amended  by  removing 
5  2Cai2fa){l)(i)(A).« 

Pertaining  to  the  Tampa  liartKir 
ODMDSs  listed  as  inlenm  ocean 
dumping  sites  in  40  CFR  228.12(a)(3) 
[Revised  as  of  fuly  1.  1987),  Subchapter 
H  of  Chapter  I  of  Title  409  is  amended 
as  set  forth  beiow. 

6.  Part  228  IS  amended  by  removing 
from  %  228.12(a)(3)  the  worxls  and 
coordinates: 

T.tmpa  H«rt>or— 2r*3«oa*  N..  f»2'S5'06*  W.; 

27'38'Oe"  N.,  82'5400"  W ;  2r37'0e"  N.. 

82*54 W  W.;  27"3ror'  N„  BTSS-Oe"  W. 
Tampa  Harbor— 27"37'28'  N„  BS'OO'OS"  W^ 

27'3r34"  N..  arsB-is"  W.;  zTsew  N.. 

82*5913"  W  .  27*36  37'  N-.  eO^KTOS"  W 
(FR  Doc  86-21771  Filed  »-28-«8;  8:45  am] 


Z26.i:ta|(31  (re\-iaed  aa  of  luly  1. 19S7)  for  that  atlc 
Alec.  Section  Z2B.12  cited  in  the  March  «  FumI  Rule 
aa  T>elegat>i>n  of  managemeni  aulhonly  for 
dumping  sitea  '  ahould  have  bet-n  ated  aa 
"Deleuation  of  Rianagemen'  authonty  for  interim 
ocean  dumping  iites"  per  the  40  CFR  rwtsed  aa  of 
|uiy  1. 1907  ) 

•  I  Vote  Thia  removal  ahould  be  made  In  addition 
to  the  worda  already  epeaTied  for  removal  from 
Section  ZZBlZtaKlMiiHCI  m  the  July  2  Final  Rale  for 
the  (IhaHBaton.  Savaniwh  and  Wtlmtngtoo  nlea  aa 
well  aa  ihe  addittona  of  Sectiona  22&12|bK3Z^ 
Z2H12lbH:U1.22aiZlbH34|  and  Z2& 1 2(b|| 35)  already 
•pei.ifi^  m  the  |ujy  2  Kinal  Ruie  for  the  Savannah, 
Charli-aliHi,  Charleattin  Hartinr  Dfppemng  Proiect 
and  Witmingttin  ODMDSa.  respectively  Aiao. 
Sectmn  izai;  Cited  in  the  luiy  2  Final  Rule  ea 
"Delegation  of  maiMgemeni  authonty  for  ocean 
dumping  riea"  should  have  been  cited  aa 
"Detoguiiun  of  mandgemeat  authonty  for  Uitertm 
ocean  dumping  fitea"  per  the  40  CFR  rpvtsed  aa  of 
My  1    1907) 
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40  CFR  Part  262 

IFRL-3454-8I 

Hazardous  Waste  Management 
System;  Standards  for  Generators  of 
Hazardous  Waste 

agency:  Enviromental  Protection 

Agency. 

ACTION:  Final  rule;  Notice  of  extension 

of  expiration  dale  for  the  Uniform 

Hazardous  Waste  Manifest  Forra- 

SUMMARV:  The  purpose  of  today's  action 
is  to  extend  the  expiration  date  of  the 
Uniform  Hazardous  Waste  Manifest 
Form  (EPA  Forms  8700-22  and  8700- 
22A:  40  CFR  Part  262)  allowing  its 
continued  use  from  Spetember  30. 1988 
to  December  31. 1988.  This  extension 
will  allow  Ihe  Agency  time  to  include  a 
new  Office  of  Management  and  Budget 
(OMB)  requirement  for  a  burden 
disclosure  statement  (53  FR  16618:  May 
10. 1988):  provide  a  modified  form  lo  the 
States  and  interested  parties:  and 
facilitate  the  transition  to  a  new  form  by 
providing  States  that  print  their  own 
manifests  the  time  necessary  to 
reproduce  and  distribute  their  new 
forms. 

EFFECTIVE  DATE:  This  extension  is 
effective  September  27.  1988. 
ADDRESSES:  A  copy  of  EPA's  request  for 
extension  and  documentation  of  OMB's 
approval  of  the  extension  may  be 
ohtamed  from  Emily  Roth  (OS-332),  U.S. 
EPA.  401  M  Street  SW  .  Washington.  DC 
20*60. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  general  information,  contact  the 
RCRA/Superfund  Hotline  loll-free  al 
(800)  424-9346.  or  in  Washington.  DC 
call  382-3000.  For  information  on 
specific  aspects  of  today's  notice. 
contact  Emily  Roth.  (202)  382-4777. 
Office  of  Solid  Waste  (0&-332).  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washington.  DC  2(MfiO. 
SUPPLEMENTARY  INFORMATtON: 

B.isi5  for  Extending  the  Uniform 
Hazardous  Waste  Manifest  Form 
Expiration  Date 

The  Agency  is  extending  the 
expiration  date  for  the  Uniform 
Hazardous  Waste  Manifest  Form  in 
order  to:  (1)  Implement  a  new  OFRce  of 
Management  and  Budget  burden 
disclosure  statement  requirement  (53  FR 
16618.  May  10. 1988).  (2)  allow  the 
Agency  the  time  needed  lo  provide  (he 
renewed  form  to  the  States  and  other 
interested  parties,  and  (3)  facilitate  the 
transition  to  the  renewed  form  by 
providing  the  States  that  print  their  own 
manifests  the  time  necessary'  to 
reproduce  and  distribute  their  new 


forms.  The  agency  has  good  cause  for 
making  this  extension  effective 
immediately  because  the  regulated 
community  is  currently  using  the  form 
and.  therefore,  does  not  require  a  time 
penod  to  comply  with  the  change.  The 
Agency  will  provide  guidance  on  the 
inclusion  of  OMBs  burden  disclosure 
statement  and  renew  the  Uniform 
Hazardous  W^aste  Manifest  Form  for  a 
period  of  three  years  in  a  subsequrnl 
Federal  Register  notice. 

On  March  20. 1984.  EP.^  promulgated 
a  rule  that  required  generators  who 
transport,  or  offer  for  transportation, 
hazardous  waste  for  offsite  treatment, 
storage,  or  disposal  to  prepare  a 
Manifest  (OMB  control  number  2(300- 
0404)  according  to  the  instructions 
included  in  the  Appendix  to  Part  262  (49 
FR  10501.  March  20.  1984),  On  August  8. 
1986.  exporters  of  hazardous  waste  were 
required  (o  comply  with  the  manifest 
system  (51  FR  28685,  August  8.  1986).  On 
October  1. 1986.  the  Uniform  Hazardous 
Waste  Manifest  Form  was  rexnsed  to 
include  a  generator  certification 
statement,  a  new  OMB  Number  (2050- 
0039).  and  expiration  date  of  September 
30. 1988  (51  FR  35192.  October  1. 1986). 

EfTective  with  today's  notice. 
hazardous  waste  generators  anil 
transporters  may  continue  to  use  their 
existkig  supplies  of  the  Manifest  Form 
(EPA  Forms  8700-22  and  8700-22A)  until 
December  31, 1988. 

Dated:  September  21. 1988. 
Joseph  Cannon, 

Acting  Assistant  Administrator  for  Solid 
Waste  and  Emergt^ncy  Response. 
ire  Doc.  8&-22031  Filed  &-2fr-88;  8:45  am] 
BILUNG  CODE  e56fr-W-« 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Chs.  I  and  III 

[CGD  88-071) 

Authority  Citatton  Update 

agency:  Coast  Guard.  DOT. 

AcnoN:  Final  rule. 

SUMMARY:  This  document  updates 
authonty  citations  in  Parts  1  through  199 
and  401  through  403.  Many  of  Ihese 
citations  are  no  longer  current  because 
of  recent  legislative  revisions.  Providing 
updated  authority  citations  will  ma);e  tt 
easier  to  understand  the  legal  basis  for 
issuing  regulations  lo  which  the 
citations  refer. 
effective  date:  September  27. 1988. 

FOR  further  information  CONTACT: 

Mr.  William  Register.  Office  of  Chief 
Counsel.  (202]  267-1534. 


SUPPLEMENTARY  INFORMATION:  In  1983. 

the  Congress  revised  and  consolidated 
many  of  the  shipping  laws  in  Title  46, 
United  States  Code  (see  Pub,  L  98-89). 
Because  of  these  changes,  many  of  the 
authority  citations  in  Chapters  I  and  111 
of  Title  46,  CFR  are  no  longer  current. 
The  purpose  of  this  document  is  to 
update  the  aulhonty  citations  in  Title  46. 
CFR  in  accordance  with  1  CFl?  21-41 
which  requires  agency  citations  to  be 
formally  amended  to  reflect  any 
changes. 

Some  of  the  updated  citations  in  this 
document  include  references  to  laws 
and  Executive  Orders  included  in 
previous  CFR  citations  but  which  were 
inadvertently  deleted  in  subsequent 
amendments  to  those  citations.  Those 
references  have  been  included  in  this 
document  as  measures  taken  lo  comply 
with  the  mandate  m  1  CFR  21.40  that 
each  citation  be  as  complete  as  possible. 

The  citations  in  this  document  refer 
primarily  lo  laws  which  specifically 
provide  authority  to  issue  regulations 
implementing  substantive  provisions  of 
other  laws.  To  facilitate  the  reader's 
understanding  of  this  document  Table  I 
below  lists  the  updated  citations  and  the 
principal  subject  matter  of  the 
substantive  laws  they  implement. 

TABI£  I 


5  use  5S2 

^A  use.  633 

31  U.S.C.9701.,- 

33  use.  151 

33  use  13210)-. 
33  use.  1509. .,„ 
33US,C.  1903 


Genera*  subfecl  mener 


42U.SC.«119.- 


42U.S.C.9119.~ 


<3  U.S.C.  1333-.. 
*4U.S.C.35a7 


46  U  SXX  2103.. 
46US.C.2113-. 


46  use.  2306... 
46  U.S.C.  3102- 
46  use  3306 
«6  use  3703... 
46  U.C-C  4104., 
46  use  4302.. 
46  use  5115- 
46  use.  6101.. 
46  use  6301 .. 


46U.SC.6305.„.„ 

46  use,  7101 

46U.S.C.  7301  ..... 


AdmrntstTafve  procecfcjre 

Au   rnatters  atxAcstMe   tc   me 

Cx>asi  Guara 
Fees   c^a'jea   tor  government 

Inland  naviganon  ivies 
Watw  po*iiJt>or>  p»PM»;naoft 
DeepMrater  pofi  acbvit>e& 

Piever.txy.      al      polkltKyi      tro"! 

Oc«an  tnerrnaJ  ent<^  ccwer 

swr.  taodrties  ar<]  piantsfips 

Ocean  themal  enecgy  corrver- 

uoci  tactlities  arx;  ptanisnps 

Ocean  inerma)  eietgv  convef 

SKXi  iac4rt<es  3*xJ  ptants*'*^ 

i  Oinfif  co^wieria*   sr««  acOvi- 

Pubic     mUfmatiufi     ccJloOJo 

acTrvrties 
Ves&e*F  and  seampr  ^enera^ 
Oceanoqrapnc      vessets;     e>  - 

inspecleo  »*sst?«s  genefaftjr 

Tar**  v«sset& 

Unv)sc«cied  vess»3ls 

RecieaiOAal  vessels. 

Load  hnes 

Bepclmg  of  rnanne  casua«>es 

bwesSgation  at  maruv  casual 

bes. 
Reporting  of  invGs^>st»offi   o' 

manpe     efcpf     *- 


Mwcftsnt  seamon   socumeots 


37564       Federal  Regisler  /  Vol.  53,  No.  187  /  Tuesday.  September  27.  1988  /  Rules  and  Regulations 


Tabl£  i— Continued 


General  suOject  mane' 


46  U.S  C. 

7701 

46  L'  S  C 

8105 

46  U  S  C 

9303 

46  use 

9304   . 

48USC 

10104 

4«USC. 

12115 

46  use 

12121 

4«USC 

14TJ2 

46  use 

Aoo 

Note  Prec  5  ! 

46  U  S  C 

AOO 

876 

46  use 

Aeo 

963 

46  use 

Aoo 

12959 

49  use 

Aoc 

1804 

49  use 

*00 

1903 

EO    11735 

46  Cf  n  1  45 
46  CFR  1  46 


SusoensKXi  aAd  revocabcxi  o1 

mefcham     marine     tB;e**ses 

and  documef^ts 
Vessel  manrnnq 
Great  Lakes  ptlotay,- 
Great  Lakes  wlotaqe 
Mercnani     seanxip    or. 'ection 

and  tenet 
Docutnenlattoti       Ttt       assets 

tiames  o*  vessels 
Documeniatwo  ot  vessels 
Measuren^ent  .5t  vessels 
Waiver     of     compliance     wiffi 

naviQalici     ana     ir^soection 

^ws 
Docufnen'ation  01  vessels 

Recording  and  endotsinq  of 
vessel  niorlQages 

Mantitne  education  arxl  7atrv 
.f^g,  nautical  sctiool  snips 

Hazamous  tnatet^ls  transpor- 
tation 

Investigation  ol  matoi  mantle 
casualties 

Delegation  ot  autrvyirr  con- 
cetning  water  polljtion  pre- 
vention matters 

Delegation  ol  auniority  to  *n- 
Wement  international  coo 
vention  retating  to  satet>  ot 
lite  at  sea 

Delegation  ot  authorifr  trom 
DOT  to  USCG 

Delegation  of  auttiority  from 
DOT  to  USCG 


The  text  of  the  regulations  in  Title  46. 
CFR  also  contains  numerous  refei^nces 
to  laws  which  are  no  longer  cuirent. 
Certain  of  those  inferences  which  relate 
to  hazartious  materia]  matters  have 
already  been  updated  in  a  separate 
lulemaking  project  (CGD  86-033) 
published  in  the  Federal  Register  of 
September  16,  1988  {53  FR  38022). 
Remaining  textual  references  which 
need  updating  will  be  revised  in  an 
upcoming  rulemaking  project  and. 
depending  upon  revisions  made  in  that 
project,  further  updating  of  the  authority 
citations  to  CFR  parts  in  Title  46  may 
also  be  required. 

This  final  rule  simply  updates 
authority  citations  to  existing  CFR  parts 
and  does  not  include  substantive 
changes  to  regulatory  text  of  existing 
regulations.  Accordingly,  a  prior  notice 
of  proposed  rulemaking  pursuant  to  5 
U  S.C-  553  is  unnecessary  and  has  not 
been  provided.  Delaying  the  effective 
date  of  publication  of  this  final  rule  is 
likewise  unnecessary  and.  therefore,  the 
rule  is  being  made  effective  immediately 
upon  pubhcation. 

This  final  rule  is  considered  to  be  non- 
major  under  Executive  Order  122in  and 
non-significant  under  the  DOT 
regulatory  policies  and  procedures  (44 
FR  11034.  February  26.  1979).  The 
economic  impact  of  this  final  rule  has 


been  found  to  be  so  minimal  that  further 
evaluation  is  unnecessary. 

The  principal  persons  involved  in 
drafting  this  final  rule  were;  Lieutenant 
Sam  Watkins.  and  Mr.  William  Register, 
Office  of  the  Chief  Counsel. 

Since  this  rulemaking  simply  updates 
authority  citations,  the  Coast  Guard 
f;er!:nes  that  the  amendments  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  F.xecutive  Order 
12612  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warraKt  the 
preparation  of  a  Federalism 
.Assessment. 

In  accordance  with  the  foregoing,  the 
authority  citations  in  Chapters  I  and  III 
of  Title  46  of  the  code  of  Federal 
Regulations  are  amended  as  set  forth 
below.  For  clarity  in  presentation,  the 
authority  citation  for  each  part  is  being 
published  even  if  it  is  not  being  revised 
in  this  document. 

CHAPTER  I— COAST  GUARD, 
DEPARTMENT  OF  TRANSPORTATION 

SUBCHAPTER  A— PROCEDURES 
APPLICABLE  TO  THE  PUBLIC 

PART  1— ORGANIZATION.  GENERAL 
COURSE  AND  METHODS  GOVERNING 
MARINE  SAFETY  FUNCTIONS 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Aulhority:  5  US  C.  552:  14  U.SC.  63.1;  4fl 
U  S.C.  7701.  49  CFR  1.45.  1  46:  Section  1  30 
also  issued  undnr  the  aulhonly  of  44  U  S  C 
3507, 

PART  2— VESSEL  INSPECTIONS 

2  The  authority  citation  for  Part  2  is 
revised  to  read  as  follows: 

Authority;  33  US.C,  1903;  43  U.S.C.  1333:  48 
I'  S  C  3306.  370)  5115.  8105;  E.O.  12234,  45  FR 
58801.  3  CFH.  IWK)  Comp..  p  277;  49  CFR  1  48: 
Subpart  2,45  also  issued  under  the  aulliority 
of  Act  Dec  27.  1950,  ch.  115.5.  J51.  2.  64  Stat 
1120  [see  46  US  C  App.  note  prec.  1|. 

PART  J— DESIGNATION  OF 
OCEANOGRAPHIC  RESEARCH 
VESSELS 

3,  The  authority  citation  for  Part  3  is 
revised  to  read  as  follows: 

Authority:  46  U  S  C  2113.  3308:  49  CFR  1.4B. 

PART  4— MARINE  CASUALTIES  AND 
INVESTIGATIONS 

4.  The  authority  citation  for  Pari  4  is 
revised  to  read  as  follows; 

Authority:  43  U  S  C.  1333;  46  US  C  2306, 
6101  6301,  8305;  49  CFR  1.46:  except  subpart 


4.40  for  which  the  aulliority  is  49  U  S.C  App 
1903 

PART  5— MARINE  INVESTIGATION 
REGULATIONS— PERSONNEL  ACTION 

5.  The  authority  citation  for  Part  5  is 
revised  to  read  as  follows: 

Aulborily: 46  U.SC.  2103.  7101,  7301,  7701: 
49  CFR  1  4«. 

PART  6— WAIVERS  OF  NAVIGATION 
AND  VESSEL  INSPECTION  LAWS  AND 
REGULATIONS 

6  The  authority  citation  for  Part  6  is 
revised  to  read  as  follows: 

Authority:  Act  Dec.  27. 19S0.  ch.  11S5.  §S  1, 
2,  64  Slal  1120  (see  46  U  SC.  App  nole  prec. 
II;  49  CFR  146 

PART  7— BOUNDARY  LINES 

7,  The  authority  citation  for  Part  7  is 
revised  to  read  as  follows: 

Authority:  14  U  S  C  6.13.  33  U  S  C   151;  49 

CFR  I  46 

PART  9— EXTRA  COMPENSATION 
FOR  OVERTIME  SERVICES 

8.  The  dulhunly  cilaliun  for  Part  9  is 
revised  to  read  as  follows: 

Authority:  4«  1 1  S  C  2103  49  CH)  t  46 

SUBCHAPTER  B— MERCHANT  MARINE 
OFFICERS  AND  SEAMEN 

PART  10— LICENSING  OF  OFFICERS 
AND  MOTORBOAT  OPERATORS  AND 
REGISTRATION  OF  STAFF  OFFICERS 

9   i'he  authority  citation  for  Part  10  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed: 

Aulborily:  46  US.C  2103,  7101,  7701,  8105: 
46  use  App.  129Sg: 48 CFR  1.45, 1  46: 
i  10.01-6  also  issued  under  the  aulhority  of  44 
U.SC  3507 

PART  12— CERTIFICATION  OF 
SEAMEN 

10.  The  authority  citation  for  Part  12  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed: 

Authority:  46  U.aC,  7301.  7701. 8105. 10104: 
49  CFR  1  48 

PART  14— SHIPMENT  AND 
DISCHARGE  OF  SEAMEN 

11.  The  authority  citation  for  Part  14  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed: 

Authority:  5  U  S  C.  552;  46  U  S.C.  2103,  2113, 
3306.  8105,  10104.  49  CFR  1,48. 
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PART  15— MANNING  REQUIREMENTS       PART  33— UFESAVIMG  EQUIPMENT 


U.  The  authority  citation  for  Part  15  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed: 

Aulhority:  46  U.S.C,  3703.  8105: 49  CFR  1.4S. 

SUBCHAPTER  C— UNINSPECTED  VESSELS 

PART  24— GENERAL  PROVISIONS 

13.  The  aulhority  citation  for  Part  24  is 
revised  to  read  as  follows  and  all  other 
authority  citalions  in  the  part  are 
removed: 

Aulhority:  48  US.C.  2113.  3308, 4104,  4302: 
E.0. 12234.  4S  FR  58801.  3  CFR.  1980  Camp.,  p 
277:  49  CFR  1.46. 

PART  25— REQUIREMENTS 

14.  The  authority  citation  for  Part  25  is 
revised  to  read  as  follows  and  all  other 
authority  citations  In  the  part  are 
removed: 

Authority:  48  U.SC,  3306,  4101.  4302;  49 

CFR  1  46- 

PART  26— OPERATIONS 

15.  The  authority  citation  for  Part  26  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed: 

Authority:  46  U  S.C  3306.  4104. 6101.  SIOS: 
E  0. 12234.  45  FR  58801,  3  CKR.  1980  Comp  .  p 

277  ;  49  CFR  1  48. 

SUBCHAPTER  D-TANK  VESSELS 

PART  30— GENERAL  PROVISIONS 

16.  The  authority  citation  for  Part  30  is 
revisti!  'o  read  as  follows: 

Authority:  46  U  S.C  3306,  3703: 49  U.S.C 
App.  1804:  49  CFR  1  45. 1  46;  Section  30Jn-2 
also  issued  under  the  aulhonty  of  44  U.5.C. 
3X/7. 

PART  31— INSPECTION  AND 
CERTIFICATION 

17.  The  authority  citation  for  Part  31  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed: 

Authority:  33  U.S.C.  1321(|):  46  U.S.C.  3306. 
3703.  5115.  8105:  49  U  S.C,  App.  1804:  EG. 
12234.  45  FR  58801.  3  CFR.  1980  Comp..  p.  277: 
E  0. 11735,  38  FR  21243,  3  CFR.  1971-1975 
Comp..  p,  793.  49  Cl'R  1  46, 

PART  32— SPECIAL  EQUIPMENT. 
MACHINERY,  AND  HULL 
REQUIREMENTS 

18.  The  authonly  citation  for  Part  32  is 
revised  to  read  as  follows: 

Authority:  46  US  C  3306.  3703:  E.O.  12234. 
4.'i  FH  58801.  3  CiV.  1980  Comp,  p.  277;  49 
Cnt  1.46 


19.  The  authority  citation  for  Part  33  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  arc 
removed: 

Authority:  46  VS.C.  3102  3306,  3703,  E.0 
12234,  45  FR  58801.  3  C3TL  1980  Comp..  p.  277: 
4>-l  CFR  1  46. 

PART  34— FIREFIGHTING  EQUIPMENT 

20.  The  authority  citation  for  Part  34  is 
revised  to  read  as  follows: 

Authority:  46  U  S  C.  3306.  3703:  EO.  12234. 
45  FR  58801.  3  CFR.  1980  Comp,.  p.  277:  49 
CFR  1.46 

PART  35— OPERATIONS 

21.  The  authority  citation  for  Part  35  is 
revised  to  read  as  follows: 

Authority:  33  U.S.C.  1321(i):  48  U.S.C.  3306. 
3703.  6101.  49  U.S.C.  App.  1804;  E.0. 11735.  38 
FR  21243.  3  CFR.  1971-1975  Camp.,  p.  793: 
EC  12234  45  FR  58801,  3  CFR.  1980  Comp..  p, 

277;  49  CFR  1 .46, 

PART  36— ELEVATED  TEMPERATURE 
CARGOES 

22.  The  authority  cilalion  for  Part  36  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 

removed; 

Authority:  46  U.SC.  3306,  3703:  E.O.  12234. 
45  FR  56801.  3  CFR.  1980  Cotiip..  p.  277;  49 
CFR  1.46. 

PART  37— SPECIAL  CONSTRUCTION, 
ARRANGEMENT,  AND  OTHER 
PROVISIONS  FOR  NUCLEAR  VESSELS 

23.  The  authority  citation  for  Part  37  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed: 

Aulhority: 46  US.C.  3306.  3703;  49 U  S.C 
App.  1604:  E  O.  12234.  45  FR  58801,  3  CFR, 
1980  Comp..  p.  277;  49  CFR  1  46. 

PART  38— LIQUEFIED  FLAMMABLE 
GASES 

24.  The  authority  citation  for  Part  38  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removeti: 

Authority:  46  US  C  3306,  3703;  49  U  S  C 
App  1804;  E.0.  12234.  45  FR  58601.  3  CFR, 
1980  Comp..  p.  2-7.  49  CFR  1.45. 

PART  40— SPECIAL  CONSTRUCTION, 
ARRANGEMENT.  AND  OTHER 
PROVISIONS  FOR  CARRYING 
CERTAIN  FLAMMABLE  OR 
COMBUSTIBLE  DANGEROUS 
CARGOES  IN  BULK 

25.  The  authority  citation  for  Part  40  is 
revised  to  read  as  follows: 


Authority:  4fl  U  S  C.  3306.  3703;  E-0. 12234. 
45  FR  58801   3  t:FR  1980.  Comp..  p  277;  49 
CFR  IAS 

SUBCHAPTER  E-LOAO  LINES 

PART  42— DOMESTIC  AND  FOREIGN 
VOYAGES  BY  SEA 

26.  The  aulhority  ntation  for  Part  42  is 
revised  to  read  as  follows: 

Autfaority:  46  U5.C  5115;  49  CFR  1  45. 1.46: 
Section  42in-5  also  issued  under  the 
authority  of  44  U.SC.  3507. 

PART  44— VARIANCE  FOR  CERTAIN 
VESSELS 

27.  The  authority  citation  for  Part  44  is 
revised  to  read  as  follows: 

Authority:  46  U.SC  5115:  49  CFR  1.46. 

PART  45— GREAT  LAKES  LOAD  LINES 

28.  The  authority  citation  for  Part  45  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed: 

AuUiority:  46  U.Sa  5115;  49  CFR  1.46. 

PART  46— SUBDIVISION  LOAD  LINES 
FOR  PASSENGER  VESSELS 

29.  The  authonty  citation  for  Part  46  is 
revised  to  read  as  follows: 

Aulhority:  46  US.C.  3306.  5115:  EG  12234. 
45  FR  58801.  3  CFR  1980  Comp..  p.  277;  49 
CFR  1  46. 

PART  47— COMBINATION  LOAD  LINES 

30.  The  authority  citation  for  Part  47  is 
revised  to  read  as  follows: 

Authority:  4<i  fS.C.  5115;  49  CFR  1  4S 
SUBCHAPTER  F— MARINE  ENGINEERING 

PART  SO— GENEFIAL  PROVISIONS 

31.  The  authority  citation  for  Part  50  is 
revised  to  read  as  follows: 

Authority:  43  U  S  C.  1333;  46  U-S.C  3306. 
3703.  5115:  E.O.  12234.  45  FR  58601.  3  CFR 
1980  Comp,.  p  277;  49  CIT!  1  45.  1  46.  Section 
50.01-20  also  issued  under  the  authonty  of  44 
U,S.C.  3507. 

PART  52— POWER  BOILERS 

32.  The  authority  citaUon  for  Part  52  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed: 

Authority:  46  US  C  3306.  3703:  EO.  12234. 
45  FF  58801 ,  3  CFR.  1980  Comp..  p.  277:  49 
CFR  1  -IB 

PART  53— HEATING  BOILERS 

33.  The  authority  citation  for  Pari  53  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  pari  are 
removed; 
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Aulhorit>-  46  U  S  C.  3306,  3703:  E.O.  12234. 
45  FR  SSaOl-  3  CFR.  1980  Comp..  p.  277:  49 
CFR  1  48 

PART  54— PRESSURE  VESSELS 

34-  The  authority  citation  for  Part  54  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed: 

Authority:  33  U  S.C.  1509:  43  U  S.C.  1333:  46 
U  S  C.3306.  3703,  5115;  EO  12234.  45  FR 
588m  3  CFR,  1980  Comp  ,  p  277,  49  CFR  1  48, 

PART  55— NUCLEAR  POWERPLANT 
COMPONENTS 

35,  The  authority  citation  for  Part  55  la 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed: 

Authorit)-:  48  L'  S  C  3308.  3703:  E,0,  12234, 
45  FR  58801   3  CFR  1980  Comp,,  p,  277:  49 
CFR  1  46 

PART  56— PIPING  SYSTEMS  AND 
APPURTENANCES 

36,  The  authority  citation  for  Part  56  is 
revised  to  read  as  follows  and  all  other 
authonty  citations  in  the  part  are 
removed. 

Aulhorit>-:  33  U  S  C  1321(|1.  1509:  43  V  S,C 
1333,  48  U  S  C  3306,  3703,  5115,  E,0  11^35,  38 
FR  21243.  3  CFR.  1971-1975  Comp  .  p  793: 
EO,  12234,  45  FR  58801,  3  CFR  1980  Comp  ,  p 
277  49  CFR  1  46, 

PART  57— WELDING  AND  BRAZING 

37,  The  authority  citanon  for  Part  57  is 
revised  to  read  as  follows  and  all  other 
authonty  citations  in  the  part  are 
removed: 

Authority:  46  L'  S,C,  3306,  3703,  E-0  12234, 
45  FR  58801  3  CFR.  1960  Camp  ,  p  277  49 
CFR  1  48 

PART  58— MAIN  AND  AUXILIARY 
MACHINERY  AND  RELATED  SYSTEMS 

38,  The  authority  citation  for  Part  58  is 
revised  to  read  as  follows  and  all  other 
authonty  citations  in  the  part  are 
removed: 

Authority:  43  U.S.C.  1333:  46  U  S,C,  3308. 
3703,  5115;  EO  12234.  45  FR  58801,  3  CFR, 
1980  Comp,,  p  277;  49  CFR  1  46 

PART  59— REPAIRS  TO  BOILERS. 
PRESSURE  VESSELS  AND 
APPURTENANCES 

39,  The  authority  citation  for  Part  59  is 
revised  to  read  as  follows; 

Authority:  46  U  S  C,  3306,  3703,  EG  12234, 
45  FR  58801   3  CFR.  1980  Comp  .  p.  227  49 
CFR  1  48 


PART  61— PERIODIC  TESTS  AND 
INSPECTIONS 

40,  The  authority  citation  for  Part  81  is 
revised  to  read  as  fallows: 

Authority:  43  H  S,C.  1333,  48  U  S  C  3306. 
3703;  EO-  12234.  45  FR  58801  3  CFR,  1980 
Comp,  p,  277;  49  CFR  1,46 

PART  62— VITAL  SYSTEM 
AUTOMATION 

41,  The  authority  citation  for  Part  62  is 
revised  to  read  as  follows: 

Authority:  46  U  S  C  3306.  3703.  8105:  E.O. 
12234.  45  FR  58801,  3  CVR.  1980  Comp..  p,  277: 
49  CFR  1  46, 

PART  63— CONTROL  SYSTEMS  FOR 
AUTOMATIC  AUXIUARY  HEATING 
EQUIPMENT 

42,  The  authority  citation  for  Part  63  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed 


Authority:  46  U  S  C  3308.  STM:  E.0  12234. 
45  FR  58801,  3  CFR.  1980  Comp..  p.  277:  49 
CFR  146 

PART  64— WARINE  PORTABLE  TANKS 

43.  The  authonty  citation  for  Part  64  is 
revised  to  read  as  follows; 

Authority  48  US  C  3308.  3703:  49  U.&C. 

App  1804:  49  CFR  1  46, 

SUBCHAPTER  0— DOCUMENTATION  AND 
MEASUREMENT  OF  VESSELS 

PART  67— DOCUMENTATION  OF 
VESSELS 

44.  The  authority  citation  for  Part  67  is 
revised  to  read  as  follows: 


Authodty:  31  US.C.  9701;  42  U.S.C  9118;  46 
use  12115. 12121:  46  U.S.C  App.  878. 983; 
49  CFR  146. 

PART  68— DOCUMENTATION  OF 
VESSELS  PURSUANT  TO 
EXTRAORDINARY  LEGISLATIVE 
GRANTS 

45-  The  authonty  citation  for  Part  68  is 
revised  to  read  as  follows: 

Authority  46  U  SC  App  B79;  49  CFR  1  46 

PART  69— MEASUREMENT  OF 
VESSELS 

48,  The  authonty  citation  for  Part  89  is 
revised  to  read  as  follows: 

Authority:  46  US  C  14102:  49  CFR  1,45, 
1  46:  Section  69,01-21  also  issued  under  the 
authority  of  44  L',S,C  3507 


SUBCHAPTER  H— PASSENGER  VESSELS 
PART  70— GENERAL  PROVISIONS 

47.  The  authority  citation  for  Part  70  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed: 

Authority:  48  CSC  3;«)6.  3703:  49  use. 
App  1804,  E  O  12234,  45  FR  58801,  3  CFR. 
1980  Comp,,  p,  277,  49  CFR  1  45, 1  46:  Section 
70.01-15  also  issued  under  the  authority  of  44 
use  3507 

PART  71— INSPECTION  AND 
CERTIFICATION 

48.  The  authority  citation  for  Part  71  is 
revised  to  read  as  follows: 

Authority:  33  U  SC,  1321|j):  46  US  C.  3306: 
E  O  12234,  45  FR  58801.  3  CFR.  1980  Comp..  p 
277;  EO  11735.  38  FR  21243.  3  CFR.  19n-1975 
Comp,,  p  793,  49  CFR  1  46 

PART  72— CONSTRUCTION  AND 
ARRANGEMENT 

49  The  authonty  citation  fur  Part  72  is 
revised  to  read  as  follows  and  all  other 
authonty  citations  in  the  part  are 
removed; 

Authority:  46 U.S.C  3308.  5115;  EC  12234. 
45  FR  58801   3  CFR.  1980  Comp.,  p.  277:  49 
CFR  1  48 

PART  75— UFESAVING  EQUIPMENT 

50,  The  authority  citation  for  Part  75  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed: 

Authority:  46  V  S  C  3306:  E  O  12234.  45  FR 
VWOl  3  CFR,  1980  Comp    p  277:  49  CFR  1,46. 

PART  76— FIRE  PROTECTION 
EQUIPMENT 

51  The  authority  citation  for  Part  76  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed: 

Authority:  46  U  S  C  3306:  EO  12234.  45  FR 
58801,  3  CFR.  1980  Comp  ,  p  277;  49  CFR  1  46 

PART  77— VESSEL  CONTROL  AND 
MISCELLANEOUS  SYSTEMS  AND 
EQUIPMENT 

52,  The  authority  citation  for  Part  77  is 
revised  to  read  as  follows: 

Authority:  46  L'  S  C,  3306:  EO  122.34,  45  FR 
58801-  3  CFR-  1980  Ccimp  -  p  277,  49  CFR  1  46- 

PART  7B— OPERATIONS 

53-  The  authority  citation  for  Part  78  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  tlie  part  are 
removed; 

Authority:  33  U  S  C  1321(i|:  46  U  SC.  3306. 
6101.  8105:  49  U  SC-  App   1804-  EO   11735,  38 
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FR  21243:  3  CFR,  1971-1975  Comp,,  p,  793: 
E  O,  12234,  45  FR  58801.  3  CFR.  1980  Comp..  p. 

Z^':  4<1  rut  1  46 

PART  79— SPECIAL  CONSTRUCTION. 
ARRANGEMENT.  AND  OTHER 
PROVISIONS  AND  NUCLEAR  VESSELS 

59.  The  authonty  citation  for  Part  79  is 
revised  to  read  as  follows: 

Authority:  46  U  S  C.  3306:  49  U.S.C.  App. 
1804:  EO.  12234.  45  FR  58801.  3  CFR.  1980 
Comp.  p,  277:  49  CFR  1,46 

PART  80— DISCLOSURE  OF  SAFETY 
STANDARDS  AND  COUNTRY  OF 
REGISTRY 

hf)  The  authority  citation  for  Part  80  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removet]: 

Authority:  46  U.S.C.  3306: 49  CFR  1.48 

SUBCHAPTER  I— CARGO  AND 
IMISCELLANEOUS  VESSELS 

PART  90— GENERAL  PROVISIONS 

tU,  The  authority  citation  for  Part  9u  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed: 

Authority:  46  U  SC  3306.  3703:  49  US  C. 
App,  1804:  E,0,  12234.  45  FR  58801.  3  CFR. 
1980  Comp..  p,  277;  49  CTO  1  46 

PART  91— INSPECTION  AND 
CERTIFICATION 

ti2.  The  authority  citation  for  Part  91  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C.  3306;  33  U.S.C  1321|||: 
E  O  12234.  45  FR  58801.  3  CFR,  1980  Comp.,  p 
277:  3  CFR  1990  Comp..  p.  277:  E.0. 11735.  38 
FR  21243.  3  CFR.  1971-1975  Comp,.  p,  793:  49 
CFR  1  46 

PART  92— CONSTRUCTION  AND 
ARRANGEMENT 

63.  The  authority  citation  for  Part  82  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed: 

Authority:  46  U  SC.  3306:  5115:  EO.  12234. 
45  FR  58801 .  3  CFR.  1980  Comp.,  p.  277:  49 
CFR  1.46. 

PART  93— STABILITY 

64.  The  authority  citation  for  Part  93  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed: 

Authority;  48  U.S.C.  3306:  5115:  EO.  12234 
45  FR  .58801  3  CFR.  1980  Comp.,  p.  277;  49 
CFR  1.46 

PART  94— LIFESAVING  EQUIPMENT 

65.  The  authority  citation  for  Part  94  is 
revised  to  read  as  follows  and  all  other 


authority  citations  in  the  part  are 
removed: 

Authority:  46  U.S.C.  3102;  3306;  EO.  12234. 
45  FR  58801.  3  CFR.  1980  Comp..  p.  277: 49 
CFR  1  46, 

PART  95— FIRE  PROTECTION 
EQUIPMENT 

6fi.  The  authority  citation  for  Part  95  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed: 

Authority:  46  U  S  C.  3306:  E.G.  12234.  45  FR 
58801.  3  CFR.  1980  Comp,.  p,  277;  49  CFR  1  46, 

PART  96— VESSEL  CONTROL  AND 
MISCELLANEOUS  SYSTEMS  AND 
EQUIPMENT 

07.  The  authority  citation  for  Part  96  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed: 

Authority:  46  U.S,C.  3306:  EO.  12234,  45  FR 
58801,  3  CFR,  1980  Comp,,  p,  277:  49  CFR  1.46. 

PART  97— OPERATIONS 

68.  The  authonty  citation  for  Part  97  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed; 

Authority:  33  U.S.C.  1321(J|:  46  U.S.C.  3306, 
6101:  49  use,  App  1804;  E.0. 11735.  38  FR 
21243.  3  CFR,  1971-1975  Comp..  p.  793;  EO. 
12234,  45  FR  58801.  3  CFR.  1980  Comp,.  p  227; 
49  CFR  1  4(i, 

PART  98— SPECIAL  CONSTRUCTION. 
ARRANGEMENT.  AND  OTHER 
PROVISIONS  FOR  CERTAIN 
DANGEROUS  CARGOES  IN  BULK 

72.  The  authority  citation  for  Part  98  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed: 

Authority:  33  U  S.C.  1903;  46  U  S.C,  3306. 
3703:  49  U.S.C.  App.  1804:  EO.  12234.  45  FR 
58601.  3  CFR,  1980  Comp,,  p  277;  49  CHI  1-48. 

PART  99— SPECIAL  CONSTRUCTION, 
ARRANGEMENT.  AND  OTHER 
PROVISIONS  FOR  NUCLEAR  VESSELS 

73.  The  authority  citation  for  Part  99  is 
revised  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 
removed; 

Authority:  46 U.SC.  3306. 3703: 49  U,S,C. 
App.  1804;  EO.  12234,  45  FR  58801.  3  CFR. 
1980  Comp..  p.  277:  49  CFR  1.46. 

PART  105— COMMERCIAL  FISHING 
VESSELS  DISPENSING  PETROLEUM 
PRODUCTS 

74.  The  authonty  citation  for  Part  105 
is  revised  to  read  as  follows  and  all 
other  authority  citations  in  the  part  are 
removed; 


Authority;  33  U.S.C-  1321|j|:  46  V  S  C  3306. 
3703:  49  U.S.C-  App.  1804:  E.0.  11735  -18  FR 
21243,  3  CFR.  1971-1975  Comp..  p.  793;  49  CFR 
1.46. 

PART  106— OCEAN  THERMAL 
ENERGY  CONVERSION  FACILITIES 
AND  PLANTSHIPS 

75-  The  authority  citation  for  Part  106 
is  revised  to  read  as  follows: 

Authority:  42  US  C  9118.  9119.  9153:  49 

CFR  1  46 

SUBCHAPTER  l-A— MOBILE  OFFSHORE 
DRILLING  UNITS 

PART  107— INSPECTION  AND 
CERTIFICATION 

76.  The  authonty  citation  for  Part  107 
is  revised  to  read  as  follows: 

Authority:  43  U.S.C.  1333;  46  U.S.C.  3306, 
5115:  49  CFR  1.45. 1.48:  Section  107.05  also 
issued  under  the  authority  of  44  U.S.C.  3507. 

PART  108— DESIGN  AND  EQUIPMENT 

77.  The  authonty  citation  for  Part  100 
is  revised  to  read  as  follows: 

Authority:  43  U  S.C.  1333;  46  U.S.C.  3102, 
3306.  5115:  49  CFR  1.46. 

PART  109— OPERATIONS 

78.  The  authority  citation  for  Part  109 
is  revised  to  read  as  follows: 

Authority:  43  U.SC  1333:  46  U.S.C.  3308. 
5115-  6101-  10104.  49  CFR  1-46. 

SUBCHAPTER  J— ELECTRICAL 
ENGINEERING 

PART  1 10— GENERAL  PROVISIONS 

79.  The  authority  citation  for  Part  110 
is  revised  to  read  as  follows: 

Authority:  33  U  S  C.  1509:  43  U.S.C.  1333  4fi 
U.SC.  3308.  3703. 4104;  EO  12234.  45  FR 
58801.  3  CFR.  1980  Comp..  p.  277:  49  CFR  1  45 
1.46:  §  110.01-2  also  issued  under  the 
authonty  of  44  US  C  3.507 

PART  111— ELECTRIC  SYSTEMS- 
GENERAL  REQUIREMENTS 

80-  The  authonty  citation  for  Part  111 
is  revised  to  read  as  follows: 

Authority:  46  US  C  3306.  3703.  4104:  49 
CFR  1  46. 

PART  112— EMERGENCY  LIGHTING 
AND  POWER  SYSTEMS 

81.  The  authonty  citation  for  Part  112 
is  revised  to  read  as  follows: 

Authority:  46  US  C.  3306.  3703.  4104:  E.O. 
12234,  45  FR  58801,  3  CFR.  1980  Comp,  p,  277; 
49  CFR  1-46. 
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PAflT  113— COtHIUNICATION  AND 
ALARM  SYSTEMS  AMD  EOOIPMENT 

82.  The  authority  citation  for  Part  113 
!S  revised  to  read  as  follows: 

.Aulhority-  4P  U  S.C,  3306,  3^03.  4104;  E.O. 
1  i234  45  FR  5««m   3  cm.  1980  CoTT.p    p.  277. 
J9  CFR  1  46 

SUBCHAPTER  »t-OANGEROUS  CARGOES 

PART  146— TRANSPORTATION  OR 
STORAGE  Of  MILITARY  EXPLOSIVES 
ON  BOARD  VESSELS 

Hi.  The  authority  citation  for  Pari  146 
is  revised  to  read  as  follows  and  alt 
other  authority  alalions  in  the  part  are 

removed: 

AuthorityT  46  U  S.C.  3308.  3703: 49  VS.C. 

.App.  1904:  49  CFR  1,45, 1,4«;  Section  14(5  cn -3 
also  issued  under  the  authority  of  44  tJ  S  C 

350^ 

PART  147— REGULATIONS 
GOVERNING  USE  OF  DANGEROUS 
ARTICLES  AS  SHJPS'  STORES  AND 
SUPPLIES  ON  BOARD  VESSELS 

84,  The  authority  citation  for  Pari  147 
13  revised  to  read  as  follows  and  ail 
other  authority  citations  in  the  pari  are 
removed, 

Aulhonty:  46  U.S.C  3306  E.O,  12234,  45  FR 
5ft801,  3  CFTi,  19*1  Comp  ,  p  2—  49  CFF  !  4« 

PART  147A— MTER1M  REGULATIONS 
FOR  SHIPBOARD  FUMIGATION 

55,  The  authority  tntation  for  Part 
U7A  is  revised  to  read  as  follows: 
Authority:  16  U  S,C  App  ia04:  49  CFR  1  4U, 

PART  1M— CARRIAGE  OF  SOUD 

HAZARDOUS  MATERIALS  IN  BULK 

86  The  authority  citation  for  Part  148 
IS  revised  to  r«ad  as  follows: 

Authority^  40  US  C  App  in04;  49  CFR  I  4<i 

SUBCHAPTER  O— C£RTA;N  BULK 
DANGEROUS  CARGOES 

PART  150— COMPATIBIUTY  OF 
CARGOES 

87  The  authority  citation  for  Part  150 
is  revised  to  read  as  follows: 

Authority:  46  use,  3306.  3-03,  49  CFR  1,45, 
1  46,  Section  150,105  also  issued  under  the 
authonly  of  44  US  C  3507 

PART  1S1-BARGES  CARRYING  BULK 
LIQUID  HAZARDOUS  MATERIAL 
CARGOES 

88  The  aulhonty  citation  for  Part  151 
is  revised  to  read  as  follows: 

Authority:  33  use  19ra:4eUSC  3703:49 

CFR  1  46 


PART  1S»— SHIPS  CARRYING  BULK 
LIQUID,  LIQUEFIED  GAS.  OR 
COMPRESSED  GAS  HAZARDOUS 
MATERIALS 

89.  The  authority  citation  for  Part  153 
is  revised  to  read  as  follows; 

Authority:  46  t.'  S  C.  3703;  49  U.S.C  App. 
18l>4.33  U.SC.  1903.  49  CFS  1.46. 

PART  154— SAFETY  STANDARDS  FOR 
SELF-PROPELLED  VESSELS 
CARRYING  BULK  LIQUEFIED  GASES 

90.  The  authority  citation  for  Part  154 
IS  revised  to  reLid  as  follows  and  all 
other  authority  citations  in  the  pari  arc 
removed: 

Autbotity;  46  U.S.C.  3703;  E,0, 12234.  45  FR 
58801.  3  CFR  1980  Comp.,  p  277:  49  CFR  1  46 

PART  154a— SPECIAL  INTERIM 
REGULATIONS  FOR  ISSUANCE  OF 
LETTERS  OF  COMPLIANCE  TO 
BARGES  AND  EXISTING  LIQUEFIED 
GAS  VESSELS 

91  The  authority  citation  for  Pari  154a 
is  revised  to  read  as  follows: 
Anlhorily:  46  U  S  C  3703  48  CFTi  1  46 

SUBCHAPTER  O— EQUtPWENT. 
CONSTRUCTION.  AND  MATERIALS 
SPECIFICATIONS  AND  APPROVAL 

PART  159— APPROVAL  OF 
EQUIPMENT  AW>  MATERIALS 

9Z  The  authority  citation  for  Part  159 
IS  revised  lo  read  as  fallows  and  all 
other  authority  citations  in  the  part  are 
removed: 

Authority:  4«  H  S  C  3306  3703;  48  CFR  1  45 

1  48:  Secliua  15«  lxn-9  also  issued  under  the 

.iulhorily  of  44  use  35<17 

PART  160— LIFESAV1NG  EQUIPMENT 

i)3  The  authority  for  Part  160  is 
revis«<]  to  read  as  follows  and  all  other 
authority  citations  in  the  part  are 

removed: 

Authority-  46  U  S,C  3308.  3703.  4104.  4JU2. 
F..O.  12234,  45  FR  5«t01.  3  CFR.  1980  Comp  .  p 
277;  49  CFR  1  4« 

PART  181— ELECTRICAL  EQUIPMENT 

94,  The  authority  citation  for  Part  IBl 
IS  revised  to  read  as  follows  and  all 
other  authority  citations  in  the  part  are 
removed; 

Authority:  46  U  SC,  3306.  Vm.  4104.  4302. 
E  O  1 2234.  45  FR  58801,  3  CFR.  1380  Comp..  p 
2--   49  CFR  1  46 

PART  162— ENGINEERING 
EQUIPMENT 

95  The  authority  citation  for  Pari  162 
is  revised  lo  read  as  follows  and  all 
other  authority  citations  in  the  pari 


except  the  authority  citation  for  Subpart 

162.050.  are  removed; 

Authority,  33  U  S  C  I3211j),  1903;  46  U,S,C, 
)}06  3703  4104  4302:  E,0  11735  38  FR  21243, 
3(,re  lq-I-19750mp„p,  793;EO  12234,  45 
FR  58801,  3  (TR  laonComri,  p  277:  49  CFR 
1  46, 

PART  163— CONSTRUCTION 

96.  The  authority  citation  for  Part  163 
is  revised  lo  read  as  follows  and  all 
other  authority  citations  in  the  part  are 
removed: 

Aulhorilyi  46  U  S.C.  3308.  3703.  5115:  E.O. 
12234.  45  FR  58801.  3  CFR,  1980  Comp .  p.  277: 
49  CFP.  1  46 

PART  164— MATERIALS 

97.  The  authority  citation  for  Pari  164 
is  revised  to  read  as  Follows  and  all 
other  authority  citations  in  the  part  are 
removed: 

Aulkoritr  46  U.S  a  3306. 3703. 4104.  4302 
E.O,  12234,  45  FR  58801.  3  CFR,  1980  Cimp,  p 
277:  49  CFR  1  46 

SUBCHAPTER  H— NAUTICAL  SCHOOLS 

PART  166— DESIGNATION  AND 
APPROVAL  OF  NALTTICAL  SCHOOL 
SHIPS 

98.  The  autiiority  citalioa  for  Pari  166 
is  revised  lo  read  as  follows  and  all 
other  authority  citations  in  the  part  are 
removed; 

Aulhotily:  46  U  S.C.  2103.  3306.  8105:  46 
U  S  C  App.  129,5«  49  CFR  1  46 

PART  167— PUBLIC  NAUTICAL 
SCHOOL  SHIPS 

99  The  authority  citation  for  Pari  167 
IS  revised  to  read  as  follows: 

Authonly:  46  U  S.C  3306.  BIOL  8105,  E.O. 
12234.  45  ra  588111   3  CFR.  1980  Comp,  p.  277; 
49  eVR  1  4« 

PART  168— CIVILIAN  NAUTICAL 
SCHOOL  VESSELS 

100.  The  authority  citation  for  Part  188 
IS  revised  to  read  as  follows; 

Authority:  48  US.C  3306:  46  U.S.C  App 

l2USg;  49  CFR  1.48. 

PART  169— SAILING  SCHOOL 
VESSELS 

101.  The  authority  citation  for  Part  169 
is  revised  to  read  as  follows; 

Authority:  33  US  C  1321(i|:  46  U  S  C  3306. 
5115,  8101:  E.0. 1 I73S.  36  FR  21 243.  3  CFR. 
1971-1975  Comp  .  p  793;  49  CFR  1.45,  1.46, 
Section  189.117  also  issued  undi^r  the 
authority  of  44  US.C.  3S07 
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SUBCHAPTER  S— SUBDIVISION  AND 
STABILITY 

PART  170— STABILITY 
REQUIREMENTS  FOR  ALL  INSPECTED 
VESSELS 

102  The  authority  citation  for  Part  170 
is  revised  lo  read  as  follows; 

Authority:  43  U.S.C.  1333:  46  U.S.C.  3306. 
3703.  5115;  EG.  12234,  45  FR  58801,  3  CFR, 
1980  Comp.,  p.  277;  49  CFR  1.48. 

PART  171— SPECIAL  RULES 
PERTAINING  TO  VESSELS  CARRYING 
PASSENGERS 

103.  The  authority  citation  for  Pari  171 
is  revised  to  read  as  follows; 

Authority:  48  U.S.C.  3308,  5115;  E.O.  12234. 
45  FR  58801.  3  CFR,  1980  Comp  ,  p  277;  49 
CFR  1  48 

PART  172— SPECIAL  RULES 
PERTAINING  TO  BULK  CARGOES 

104.  The  authority  citation  for  Part  172 
is  revised  lo  read  as  follows; 

Authority;  46  U  S  C.  3306,  3703.  5115:  E.O 
12234.  45  FR  58801.  3  CFR,  1980  Comp.,  p.  277: 
49  CFR  1.46. 

PART  173— SPECIAL  RULES 
PERTAINING  TO  VESSEL  USE 

105.  The  authority  citation  for  Part  173 
is  revised  to  read  as  follows; 

Authority:  43  U  S  C.  1333;  46  U.S.C.  2113. 
3.306.  5115;  E.O  12234.  45  FR  58801.  3  CFR. 

1980  Comp  ,  p,  277:  49  CFR  1,46 

PART  174— SPECIAL  RULES 
PERTAINING  TO  SPECIFIC  VESSEL 
TYPES 

106.  The  authority  citation  for  Part  174 
is  revised  to  read  as  follows; 

Authority:  42  US  C.  91ia  9119.  9153;  43 
use  1333;  46  use.  3306.  3703.  5115;  E.O. 
12234.  45  FR  58801.  3  CFR.  1980  Comp..  p.  277; 
49  CFR  148 

SUBCHAPTER  T— SMALL  PASSENGER 
VESSELS  (UNDER  100  GROSS  TONS) 

PART  175— GENERAL  PROVISIONS 

107.  The  authority  citation  for  Part  175 
is  revised  to  read  as  follows  and  all 
other  authority  citations  in  the  part  are 
removed; 

Authority:  48  U.S.C,  3306.  3703.  S11S.  8105; 
49  use.  App.  1804:  49  CFR  1.45. 1.46;  Section 
175.01-3  also  issued  under  the  authority  of  44 
U.S.C,  3507. 

PART  176— INSPECTION  AND 
CERTIFICATION 

108.  The  authority  citation  for  Part  176 
is  revised  to  read  as  follows  and  all 
other  authority  citations  in  the  part  are 
removed; 


Authority:  33  US.C.  1321lj);  48  US  C  3306. 
8105:  49  US.C  App.  1801:  E.0. 11735.  38  FR 
21243.  3  CFR.  1971-1975  Comp.,  p.  793:  E.O 
12234,  45  FR  58801,  3  CFR,  1980  Comp.,  p.  277. 
49  CFR  1-48. 

PART  177— CONSTRUCTION  AND 
ARRANGEMENT 

109.  The  authority  citation  for  Part  177 
is  revised  to  read  as  follows  and  all 
other  authority  citation  in  the  part  are 
removed: 

Authority:  46  U.S.C.  3306,  5115;  49  CFR  1.48 

PART  180— LIFESAVING  EQUIPMENT 

110.  The  authority  citation  for  Part  180 
is  revised  to  read  as  follows  and  all 
other  authority  citations  in  the  part  are 
removed; 

Authority:  46  U.S.C.  3308;  E.0. 12234.  45  FR 

58801.  3  CFR.  1980  Comp  .  p  2-7:  49  CFR  1  46 

PART  181— FIRE  PROTECTION 
EQUIPMENT 

111  The  authority  citation  for  Part  181 
is  revised  lo  read  as  follows  and  all 
other  authority  citations  in  the  part  are 
removed; 

Authority: 46  US.C.  3306:  49 CFR  1.46. 

PART  182— MACHINERY 
INSTALLATION 

112.  The  authority  citation  for  Part  182 
is  revised  to  read  as  follows  and  all 
other  authority  citations  in  the  part  are 
removed; 

Authority:  46  U  S.C.  3306:  49  CFR  1.46 

PART  183— ELECTRICAL 
INSTALLATION 

113.  The  authority  citation  for  Part  183 
is  revised  to  read  as  follows; 

.\uthority:  46  I'  S.C  3306:  49  CFR  1,46, 

PART  184— VESSEL  CONTROL  AND 
MISCELLANEOUS  SYSTEMS  AND 
EQUIPMENT 

114.  The  authority  citation  for  Part  184 
is  revised  to  read  as  follows  and  all 
other  authority  citations  in  the  part  are 
removed; 

Authority:  46  fS  C  ,3306:  49  CFR  1.46. 

PART  185— OPERATIONS 

lis.  The  authority  citation  for  Part  185 
is  revised  lo  read  as  follows  and  all 
other  authority  citations  in  the  part  are 
removed: 

Aulhorily:  46  U.S.C.  3306,  6101,  8105: 49 
CFR  1.46. 


SUBCHAPTER  U— OCEANOGHAPHIC 
RESEARCH  VESSELS 

PART  188— GENERAL  PROVISIONS 

116.  The  authority  citation  for  Part  188 
is  revised  to  read  as  follows  and  all 
other  authority  citations  in  the  part  are 
removed: 

Autlmrity:  46  U,S.C.  2113,  33aa  9115:  49 
use.  App.  1804;  E.O  12234,  45  FR  58801.  3 
CFR.  1980  Comp,  p  277:  49  CFR  146 

PART  189— INSPECTION  AND 
CERTIFICATION 

117.  The  authority  citation  lor  Part  189 
continues  to  read  as  follows; 

Aulhorily:  33  U.S.C.  1321(i|:  46  U.S.C  2113. 
3306;  E.O.  12234.  45  FR  58801  3  CFR.  1980 
Comp..  p.  277;  E.O.  11735.  38  FR  21243,  3  Cre. 
1971-1975  Comp  ,  p   -93,  49  CFR  1,46 

PART  190-CONSTRUCTION  AND 
ARRANGEMENT 

1 18.  The  authority  citation  for  Part  190 
is  revised  lo  read  as  follows: 

Authority:  48  U.S.C.  2213,  3306;  E-0. 12234. 
45  FR  58801,  3  CFR.  1980  Como.  D,  277;  49 
CFR  1,46. 

PART  192— LIFESAVING  EQUIPMENT 

119.  The  authority  citation  for  Part  192 
is  revised  to  read  as  follows  and  all 
other  authority  citations  in  the  part  are 
removed; 

Authority:  48  U.SC.  2213,  3308.  5115:  EO 
12234, 45  FR  58801,  3  CFR,  1980  Comp..  p.  277: 
49  CFR  1.46. 

PART  193— FIRE  PROTECTION 
EQUIPMENT 

120.  The  authority  citation  for  Part  193 
is  revised  lo  read  as  follows  and  ail 
other  authority  citations  in  the  part  are 
removed: 

Authority:  46  U.S.C  2213.  3102.  3306;  E.0 
12234,  45  FR  58801.  3  CFR,  1980  Comp.,  p.  277: 
49  CFR  1.46. 

PART  194— HANDLING,  USE  AND 
CONTROL  OF  EXPLOSIVES  AND 
OTHER  DANGEROUS  ARTICLES 

121.  The  authority  citation  for  Part  194 
is  revised  to  read  as  follows  and  all 
other  authority  citations  in  the  part  are 
removed: 

Aulhorily:  46  U.S.C,  2113.  330a  49  VS.C 
App.  1804;  EG  12234,  45  FR  58801,  3  CFR. 
1980  Comp    p  :-"  49  CFR  1  46 

PART  195— VESSEL  CONTROL  AND 
MISCELLANEOUS  SYSTEMS  AND 
EQUIPMENT 

122.  The  authority  citabon  for  Part  195 
is  revised  to  read  as  follows; 


37576       Federal  Register  /  Vol.  53.  No.  187  /  Tuesday.  Septfjn.bi-r  27.  1986  /   RuU-s  and  Ret^ulations 


Authority:  46  use  2113.3300  49  U  S  C. 
App  lrt04  EG  1.1234.  45  FR  58801.  3  CFR. 

liflT  Comp    p  2~^  4")  CFR  1  4fi. 

PART  196— OPERATIONS 

123.  The  aulhority  citation  for  Pari  196 
IS  revised  to  read  as  follows: 

Authority:  33  U  S  C.  1  }21(|I.  46  U.S.C  2113. 
nm.  5115,  ftlOl,  EO.  11735.  3a  FR  21243,  3 
CFR.  197l-lt»75  Comp..  p.  793:  E.G.  12234.  4S 
FR  Saeoi.  3  CFR.  19B0  Comp .  p  277:  49  CFR 
1  46 

SUBCHAPTER  V^MARINE 
OCCUPATIONAL  SAFETY  AMD  HEALTH 
STANDARDS 

PART  197— GENERAL  PROVISIONS 

124.  The  flulhonty  citation  fur  Part  197 
ts  revised  to  read  as  follows: 

Aulhority:  33  US  C  l.=>09:  43  U.S.C.  1333,  46 
'    S.C    i.iOC,  3:iH.  filOl.  49  CFR  1  46. 

CHAPTER  lit— COAST  GUARD  (GREAT 
LAKES  PILOTAGE).  DEPARTMENT  OF 
TRANSPORTATION 

PART  401— GREAT  LAKES  PILOTAGE 
REGULATIONS 

125  The  authority  citation  for  Part  401 

IS  revispd  to  read  as  follows: 

Authonty:  46  US.C.  6101.  7701.  8105.  9303. 

"im  44  CFR  145  1  4&  Section  401105  also 
i-.*i'jHd  untie/  (he  authoriiv  of  44  1"  S,C    liT 

PART  402— GREAT  LAKES  PILOTAGE 
RULES  AND  ORDERS 

l^t.  The  dijihonty  citation  for  Part  402 
IS  revised  to  read  as  follows: 

Authority  4ti  L!  S  C  Rin5,  '^'Oi  ^"VW  W 
CFR  1  4ft 

PART  403— GREAT  LAKES  PILOTAGE 
UNIFORM  ACCOUNTING  SYSTEM 

126  The  authority  cildlion  for  Part  40-j 
IS  revised  (o  rtad  as  follows: 

Authority  46  L'  S  C-  8105  9.10.1.  9304;  40 
C^-R  1  46. 

DaJed  September  16. 1968. 
I.E.  Vorbach, 

|FR  Doc  68-21973  Filed  9-a6-flB;  8:45  amj 
WtLING  COM  •I10-14-4I 


46  CFR  Parts  31.  70. 90. 107, 153  and 


|CGOa8-070| 

Editorial  Change*  Reflecting  Recent 
Coast  Guard  ReorganizaOon; 
Correction 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rub;  correction. 


appear  in  mlv  document  Bfr-07Q 

published  on  SiepJemb^T  7  1988  at  53  FR 

34S32. 

FOU  RMTMEW  lltFOMtATtON  CONTACT: 

Lieutenant  Conunander  Don  M,  Wrye: 

(202)  267-1534. 

In  rule  document  86-070  beginning  on 
pa^e  34502  in  the  issue  of  Wednesday. 
September  7.  1908,  make  the  folJowing 
corrrections: 

PARTS  31.  70, 90.  107  AND  188— 
(CORRECTEDJ 

1.  In  the  following  amendatory 
instructions  of  rule  document  88-070,  on 
the  paj^e  number  indicatfd  for  the  issue 
dated  Wednesday.  September  7. 19SB. 
for  the  sections  of  Ti  tie  4ti.  Cha  pter  I,  the 
zip  code  "07054"  is  removed  and  the  zip 
code  "07653-910"  is  added  in  its  place 
at:  amendatory  instruction  15.  pane 
:M533.  9  31.10-l(h|;  amendatory 
instruction  29,  page  34534.  S  70.35-5; 
amendatory  instruction  32.  page  34534, 

5  90.35-5:  amendatory  instruction  38, 
page  34534.  §  107.n5(bl(l);  and 
amendatory  uistruction  139.  page  3453A. 
§  188.35(a). 

PART  153— ICORRECTEDi 

2.  In  amendatory  inslruclion  48  of  rule 
document  88-070,  on  page  34535  of  the 
issue  dated  Wednesday,  September  7. 
1988.  for  §  153.9.  the  zip  code  "20593- 
0001"  is  removed  and  the  zip  code 
"20593-0100"  is  added  in  its  place 

Dated:  September  19.  1988. 
|.  E.VortMch, 

Chief  Con  nsf.' 

IFR  I:)(k:  66^21974  Filed  9-£ft-«a:  8:45  am] 

BILLING  COOC  OI&-I4-H 


46  CFR  Parts  146  and  147 
I  COD  88-0721 

0MB  Control  Numbers  Reporting  and 

Recordkeeping  Requirements; 
Correctton 

AOENCV:  Coast  Guard,  DOT 
action:  Final  rule:  correction. 


SMMUAV:  The  Coasi  Guard  is 
correctmg  errors  to  zip  codes  which 


summary:  The  Coast  Guard  is 
correcting  errors  in  its  document 
publishing  paperwork  management 
control  numbers  assigned  for  Title  46, 
CFR.  by  the  Office  of  Management  and 
Budget  lOMB)  appearing  at  53  FR  34296 
on  September  6.  IWR 
FOR  FURTHER  INFOIWUTION  CONTACT: 
Lieutenant  Cnmmandfr  Don  M  Wrye, 
(202)267-1534. 

SUPPLEMENTARY  INFORMATION:  In  rule 
document  88-072  published  at  53  FR 
34296  on  September  6, 19B8.  the  Coast 
Guard  misnumbered  the  control  number 


section  for  46  CFR  Part  147  This  error 
was  due  to  a  revision  of  Part  147,  which 
changed  the  setliun  numt^ering 
throughout  the  Part,  appearing  at  53  FR 
7749  on  March  10.  1988  The  correction 
to  the  section  number  for  Part  147  will 
aiso  require  a  correction  to  the  control 
number  dksplay  section  appcarmg  at  46 
CFR  146.01-5(bJ.  which  was  amended  in 
the  Marrii  10.  1988  revision  of  Part  147  tu 
contain  the  OMB  control  number 
assigned  for  Part  147 

In  consideration  of  the  foregoing,  the 
following  corrections  adding  language 
amending  the  display  section  in  46  CFR 
14ti.01-5(bJ.  and  correcting  the  section 
number  for  the  entry  for  J^rt  147  drc 
made  to  rule  document  88-072  published 
at  53  FR  34296  on  September  6. 1988. 

PART  146— I  AMENDED  I 
§146.01-5    [Amended] 

1   In  the  heading  of  the  table 
displayed  in  S  146.01 -S(b|,  the  words 
"Subchapter  N"  are  removed,  and  the 
words  '46  CFR"  are  added  in  their 
place.  The  entry  for  Part  147  and  its 
corresponding  OMB  control  number  are 
removed 

PART  147— ICORRECTEDI 

2.  In  rule  document  88-072  published 
at  53  FR  34296  on  September  a  1988.  in 
amendatory  inslruclion  6.  amending  Part 
147.  on  pages  34297  and  34296.  the 
number  147.01-6  is  removed  in  both 
places  where  it  appears  and  the  number 
147  H  IS  added  in  its  plac^. 

Dd'Hd  SeptPtnbtT  19.  1966 
|.  E.  Vorbach. 
Chief  CjMWuei 

|FR  Dim:  8ft-2197S  Filed  9-2ft-^ft  8>45  smj 
BILUNG  COOC  «t«S-U4 


Maritime  Administration 

46  CFR  Part  326 

RIN  3133-AAS1 

Marine  Proleclion  and  Indemnity 
Insurance  Under  Contracts  With 
Agents 

agency:  Maritime  Administration,  DOT 
ACnoM:  Final  ruJe. 

summary:  This  final  rule  revises 
regulations  under  which  Protection  and 
Indemnity  (P&IJ  msurance  is  made 
available  for  vessels  in  the  Nabonal 
Defense  Reser\'e  Fleet  (NDRF).  which 
includes  the  Ready  Reserve  Force  (RRF) 
vessels.  This  rule  omits  all  obsolete 
references  to  commercial  underwriters 
and  reflects  that  MARAD  is  now 
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providing  self  insurance  for  P&I 
coverage  of  NDRF  vessels,  including 
RRF  vessels,  which  are  assigned  under 
contract  to  "Agents"  (which  term 
Includes.  General  Agents.  Berth  Agents. 
Ser\'ice  Agreement  Contractors  end  Ship 
Managers).  It  also  explains  how  Agents 
should  report  claims  and  establishes  the 
procedure  under  which  Agents  may 
settle  P&I  claims  when  in  the  best 
interests  of  the  United  Stales. 
EFFECTIVE  DATE:  Oclober  27,  1988. 

FOR  FURTHER  INFORMATION  CONTACT! 

Edmond  [  Fitzgerald.  Director.  Office  of 
Trade  Analysis  and  Insurance.  Maritime 
Administration.  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washmpion.  DC. 
SUPPLEMENTARY  INFORMATION:  On  May 

1-J,  1988.  MARAD  published  in  the 
Federal  Register  (51  FR  7659J  a  notice  of 
proposed  rulemaking  (NPRMl  that 
would  amend  its  regulations  on  the 
responsibility  for  obtaining  Pftl 
insurance  for  vessels  in  the  NDRF.  The 
\PRM  inadvertently  omitted  any 
reference  to  Berth  Agents  and  referred 
to  the  vessel  operators  as  General 
Agents-  This  reference  included  the 
traditional  General  Ajienis  and  the 
Service  Agreement  contractors  that  had 
been  assigned  RRF  ships  over  the  past 
decade.  Since  that  time.  MARAD  has 
adopted  a  Ship  Manager  Contract  for 
the  operation  and  maintenance  of  its 
RRF  vessels.  Accordingly,  as  used  in 
this  final  rule,  the  term  "Agent"  includes 
Ship  Managers,  traditional  General 
.Agents,  Berth  Agents  and  Service 
.Agreement  contractors. 

The  NPRM  discussed  MARAD  s 
responsibility  to  preserve  and  maintain 
all  vessels  placed  in  the  NDRF  (50  U.S.C. 
17434),  Since  MARAD  acts  as  "owner" 
of  these  NDRF  vessels,  it  enters  into 
contracts  with  Agents.  Al!  these 
contracts  require  the  Agent  to  assist  the 
Government  in  processing  claims  for 
injury  to  persons  or  property  arising  out 
of  the  maintenance  and  operation  of  the 
vessel. 

This  final  rule  reflects  MARAD's 
current  practice  of  self-insuring  all  P4I 
risks  with  respect  to  the  operation  and 
maintenance  of  alt  N'DRF  vessels  that 
are  under  contracts  with  AgenLs, 
consistent  with  P8i  insurance  provisions 
set  forth  m  other  MARAD  regulations 
(46  CFR  Part  315).  It  also  prc5er\'es 
MARAD's  option  of  engaging  a 
commercial  underwnter. 

The  60  day  comment  period  for  the 
NPRM  expired  on  |uly  14. 1986.  The  sole 
comment  received  by  MARAD  was  from 
Interocean  Management  Corporation 
(lOM).  lOM  addressed  the  appropriate 
dollar  limit  on  the  settlement  authority 
of  an  Agent,  without  prior  MARAD 


approval.  The  NPRM  proposed  S3,000  as 
a  reasonable  upper  limit  for  this  claims 
settlement  authority.  lOM  beheves  the 
53.000  figure  to  be  inadequate,  as  it 
would  only  cover  a  vessels  habiltty  for 
the  most  minor  costs  of  injuries,  i.e..  a 
single  month's  unearned  wages, 
overtime  and  vacation  benefits  for  an 
ordinary  seaman.  Specifically.  lOM 
submits  that  in  a  S3.000  .settlement,  the 
salary  compensation  alone  would  total 
almost  S2.000  It  would  allocate  the 
remaining  Si, 000  for  legal  ff  es.  assuming 
that  the  attorney  will  receive  one-third 
of  the  settlement  amount. 

lOM  further  suggests  that  the  S3.000 
authorized  settlement  limit  would  not 
allow  payment  of  an  additional  $240 
cost  (S8/day  for  30  days)  for 
maintenance  due  to  the  seaman's 
inability  to  work  dunng  the  month.  In 
order  to  make  it  worthwhile  for  the 
Agent  to  effect  a  settlement  that  would 
relieve  MARAD  of  the  administrative 
burden  for  a  particular  claim  and  use 
the  Agent's  expertise,  lOM  proposes 
that  the  minimum  sptilement  authority 
should  be  $7,500  lOM  concludes  that 
this  figure  would  allow  a  payment  lu  the 
seaman  of  up  to  $5,000  for  lost  wages 
and  related  compensation,  without 
regard  to  maintenance  and  cure 
payments  that  might  be  at  issue,  and  up 
to  S2.5O0  for  attorneys  fees,  (The  term 
"maintenance  and  cure*  refers  to  the 
maritime  practice  that  holds  a 
shipowner  to  be  responsible. 
irrespective  of  fault,  for  prr-viding 
subsistence  and  care  for  a  seaman  who 
accidentally  falls  ill  or  is  injured  while 
in  the  service  of  the  vessel  ) 

lOMs  comments  prompted  M.\RAD 
to  analyze  its  history  of  nonbtigated 
settlements  for  personal  injury  claims 
covered  by  P&I  insurance  for  the  two 
fiscal  years  ended  September  30. 1986 
and  1987.  During  this  period,  MARAD 
has  authorized  its  Agents  to  settle 
fourteen  claims.  MAR.AD  has  analyxed 
these  settlements  by  dollar  population 
intervals  of  SO  to  $3,000.  $3,001  to  $5.0at. 
and  above  $5,000,  Four  of  these  settled 
claims  were  wilhin  the  $0  to  $3.0(X) 
range,  four  were  within  the  S3,001  to 
55.000  and  six  claims  were  greater  than 
S5.000.  in  recognition  of  this  experience. 
as  well  as  its  objective  to  n-duce  its 
administrative  burden  and  to  avail  itself 
of  the  expertise  of  Agents  m  evaluating 
and  disposing  of  routme  P&I  insurance 
claims.  MARAD  provides  in  the  final 
rule  for  Agents  to  have  settlement 
authority  of  55,000  for  routme  P&I 
claims. 

MARAD  is  not  adopting  lOM's 
proposal  that  settlement  authority  be 
mcreased  to  S7.500  in  order  to  allow  for 
legal  fees.  The  amount  of  legal  fees  is  a 
matter  between  a  claimant  and  his  or 


her  counsel.  To  fix  a  settlement  limit 
that  has  a  built-in  component  for 
attorney's  fees  could  encourage  inflated 
settlements.  A  $5,000  settlement  limit 
would  provide  for  unearned  wages, 
repatriation  expenses  (where 
appropriate)  and  other  expenses 
routinely  paid  to  seamen,  which  are  the 
usual  components  of  a  settlement.  This 
increased  settlement  authority  is  subject 
to  the  condition  that  Agents  may  settle 
claims  up  to  $5,000  only  when  it  is  m  the 
best  interests  of  the  I'nited  Slates.  Prior 
to  executmg  a  settlement  agreement,  the 
Agent  18  required  to  notify  .MARAD  of 
the  offer  to  be  tendered  in  order  to 
assure  the  availability  of  funds.  MARAD 
reviews  settlements  on  a  quarterly 
basis. 

E.G.  12291  Statutory  and  DOT 
Requirements 

M.\RAD  has  determined  that  this 
final  rule  is  neither  major,  as  defined  in 
E  0. 12291.  nor  significant  under  DOT 
regulatory  policies  and  procedures  (44 
FR  11034:' February  26. 1979).  The  rule 
merely  formalizes  the  present 
arrangement  between  MARAD  and 
Agents  concerning  the  responsibility  for 
providing  P&I  insurance  and  handling 
incidents  of  a  P&I  nature.  This 
longstanding  practice  is  reflected  in 
contractural  provisions.  MARAD  has 
not  placed  P&I  insurance  with 
underwriters  since  1971  and  is  unaware 
of  any  other  persons  with  an  economic 
interest  in  this  rulemaking.  T^ere  would 
be  no  shifting  of  significant  cost  burdens 
between  the  Agents  and  MARAD  with 
respect  to  insurance.  MARAD  has 
always  paid  the  full  cost  of  P&I 
insumace  premiums  when  policies  were 
issued  by  a  commercial  underwriter. 
When  .Agents  were  responsible  for 
placing  the  insurance,  they  merely  had 
to  contract  the  designated  underwriter 
to  arrange  P&I  insurance  for  specific 
vessels.  MARAD  has  already  contracted 
with  the  underwriters  to  insure  NDRF 
vessels. 

The  adoption  of  this  rule  reflects  that 
MARAD  has  realized  savings  through 
electing  to  self-insure  for  P&l  risks, 
rather  than  paying  an  annual  P&I 
insurance  premium.  The  estimated 
savings  in  insurance  premiums  would 
average  about  $250,000  per  vessel, 
during  peacetime,  in  the  present 
insurance  market.  This  estimated 
$250,000  annual  premium  rate  is  based 
upon  insuring  a  single  typical  cargo 
vessel  in  the  NDRF  for  a  liability  limit  of 
5100,000.000  per  accident,  wnth  a  $25,000 
deductible,  and  is  exclusive  of  war  n.sk 
P&I  insurance  coverage. 

During  the  period  for  which  MARAD 
reviewed  its  P&I  claim  settlement,  only 
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five  vessels  were  acn\d!ed.  all  from  the 
RRF  MARAD's  claims  expenence  as  a 
self-insurer  over  the  past  decade  has 
been  limited,  due  lo  the  small  number  of 
vessels  and  claims  involved,  and  has 
been  favorable  Based  on  MARAD's 
recent  claims  expenence.  the  averasp 
annual  amount  of  P4I  claims  settled,  on 
a  per  vessel  basis,  was  S9.200.  Since  this 
amount  was  within  the  typical 
"deductibles"  limit  of  $25,000  for 
commercial  PAl  insurance  coveraije  for 
a  sinHJe  vessel,  m  no  case  did  MARAD 
incur  a  cost  that  would  have  been  paid 
by  insurance  if  it  had  obtained  PAI 
insurance  from  an  undenft'nter 
However,  this  expenence  does  not 
preclude  the  possibibty  of  the 
Government  absorbing  claims  and 
expenses  in  excess  of  the  estimated 
savings  in  insurance  premiums. 

Accordingly,  the  economic  impact  has 
been  found  to  be  ao  minimal  that  further 
evaluation  is  not  necessary.  Since  this 
rule  has  application  !o  and  effect  only 
on  M-^RAi)  and  Agents  that  are  usually 
of  substantial  size,  the  Mantime 
Administrator  certifies  that  it  will  not 
exert  a  sigmncant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  of 
1980  (5  U.S.C.  801  et  seg  ]-  The  existmg 
rule  contains  information  reporting 
requirements  m  55  328.4  through  326.7. 
Since  the  respondents  are  agents  of  the 
United  Stales,  pursuant  to  their 
contracts  with  MARAD.  and  the 
collected  information  is  not  "used  for 
general  and  statistical  purposes."  this  ia 
not  a  "collection  of  information  '  (5  CFR 
1320.7)  requiring  OMB  approval, 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et.  seq  \ 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
cntena  contained  in  Executive  Order 
12612  and  It  has  been  determined  that 
this  final  rule  has  no  federahsm 
imphcation  that  warrants  the 
preparation  of  a  federalism  assessment 

List  of  SubjecU  in  46  CFR  Pari  328 

Claims.  Insurance.  Seamen. 
Accordingly,  46  CFR  Part  326  is 
revised  to  read  as  follows: 

PART  326— MARINE  PROTECTION 
AND  INDEMNITY  INSURANCE  UNDER 
AGREEMENTS  WPTH  AGENTS 

Sec 

326.1  Purpose 

326.2  Insurer 

326.3  Insured 

326  4     Reports  of  Accidents  snd  occurrencei. 
326.5     Report  of  claims 
328  6    Seiilpmpnt  of  claims. 
326  7     Utiiidhon 

Aulhority  50  VS  C.  .^pp  1744;  46  U.S.C 
121a.  ni4(b|;49CfR  1.66 


5  326.1     PurpoM. 

This  part  states  that  the  Maritime 
Administration  fMARAD)  shall  be 
responsible  for  providing  or  obtaining 
manne  protection  and  indemnity  (P&l) 
insurance  for  any  vessel  thai  has  been 
placed  in  the  National  Defense  Reserve 
Fleet  (NDRFl.  which  includes  the  Ready 
Reserve  Force  component,  which  vessel 
is  assigned  under  a  General  Agency 
Agreement  These  vanous  forms  of 
.Agreements  are  entered  into  by  the 
L'nited  States,  acting  by  and  through  the 
National  Shipping  Authority,  MARAD, 
and  a  prnate  company  (Agent)  An 
agreement  also  contains  procedures  for 
the  Agent  to  report  accidents  and 
occurrences  of  a  P4I  nature  to  MARAU 
and  to  report  and  settle  P&I  claims. 

5  32ttJ    Insurw. 

MARAD  shall  be  responsible  for 
providing  or  obtaining  PAI  insurance  for 
all  vessels  assigned  to  Agents  under  an 
Agreement.  At  its  election.  MARAD  may 
be  a  self-insurer  of  any  one  or  more 
vessels  covered  by  the  Agreement,  or 
may  obtain  PM  insurance  coverage 
under  one  or  more  policies  wnilen  by 
underwriters  of  marine  insurance. 
MARAD  shall  determine  the  amount  of 
coverage  to  be  provided  or  obtained 

5  326.3    limirvd. 

The  insureds  are:  The  United  Slates  of 
America,  acting  by  and  through  the 
Director.  National  Shipping  Authority. 
Manlime  Administration,  Department  of 
Transportation,  and  its  Agents 
(including  Agents  employees),  Sub- 
agents  shall  be  insureds  only  as 
expressly  provided  in  the  Agreement. 
independent  contractors  of  the  Agents 
are  not  insureds 

§  326.4    Raports  o(  Acci<l«nts  and 
occurrmnc**. 

The  Agent  shall  report  ever>'  accident 
or  occurrence  of  a  P*l  nature  promptly 
to  both  the  Director  Office  of  Trade 
Analysis  and  Insurance.  Mantime 
Administration.  500  Seventh  Street.  SW.. 
Room  8121.  Washington.  DC  20590.  Tel. 
(202)  366-1461,  and  the  contracting 
ofTicer  named  in  the  Agreement-  If 
MARAD  has  obtained  P4l  insuran.:*? 
through  a  marine  insurance  underwriter, 
the  Agent  also  shall  concurrently  tile  a 
report  of  such  accident  or  occurrence 
wiih  the  underwriter.  MARAD  shall 
disclose  full  details  as  the  identity  of 
such  underwnter  lo  the  Agent. 

S  326^    Report  of  claims. 

The  Agent  also  shall  submit  a 
quarterly  report  of  all  claims  of  a  P&I 
insurance  nature  lo  the  Director.  Office 
of  Trade  Analysis  and  Iniurance.  The 
report  shall  contain  all  relevant 


information,  eg-,  the  names  of  the 
vessels  and  of  the  claimant,  the  dale  of 
the  injury  or  occurrence,  the  amount 
claimed,  the  basis  for  any  payments 
already  disbursed  in  behalf  of  the 
United  States,  estimated  future  costs 
and  an  evaluation  of  the  claim  of  the 
merits 

5  326.6    Saratmant  of  claims. 

(a)  After  ascertaining  from  MARAD 
the  availability  of  funds,  the  Agent  is 
authorized  to  settle  individual  claims  of 
a  P&l  insurance  nature  that  do  not 
exceed  S5,00<).  For  a  settlement  in 
excess  of  $5,000.  the  Agent  shall  obtain 
MARAD's  prior  approval  through  the 
Director.  Office  of  Trade  Analysis  and 
Insurance.  If  MARAD  has  placed  the 
PaI  insurance  with  an  insurance 
underwriter,  the  Agent  also  shall  obtain 
the  prior  approval  of  the  underwriter  to 
settle  claims 

(b)  The  amount  of  individual  claims 
that  do  not  exceed  the  Agent's  limit  for 
setllement  shall  be  chargeable  by  the 
Agunt  to  the  vessel  expense  and  shall  be 
accounted  for  in  accordance  with 
current  accounting  instruchons  of 
MARAD. 

(c)  When  settling  any  such  claim,  the 
Agent  shall  advise  the  claimant  that 
such  settlement  shall  be  accounted  for 
in  accordance  with  current  accounting 
instructions,  and  shall  also  advise  the 
claimant  that  such  settlement  is  not  to 
be  construed  as  an  admission  of  liability 
by  or  on  bt-haif  of  the  United  States,  the 
Agent  or  any  other  person. 

(dl  The  Agent  shall  apply  Bound 
judgment  and  follow  standard  practices 
of  vessel  operators  in  the  settlement  or 
other  disposition  of  such  PSl  insurance 
claims,  and  shall  settle  such  claims  only 
when  the  settlement  is  adequately 
supported  by  all  the  facts  and 
circumstances  and  is  in  the  best  interest 
of  the  United  States. 

§316.7     UttoaUOfL 

(a)  If  a  court  suit  of  a  Pftl  nature  is 
filed  which  anses  out  of  the  activities  of 
the  Agent  under  its  Agreement,  wherein 
the  Agent  is  named  an  the  party 
d.-fendanl  or  one  of  the  parties 
deft-ndani  irrespective  of  whether  the 
risk  IS  covered  by  P&l  insurance,  the 
Agent  shall  immediately  forward  copies 
of  the  pleading  and  all  other  related 
legal  documents,  by  first  class  mail,  lo 
the  Chief  Counsel,  Maritime 
Administration.  Department  of 
Transportation.  Washington.  DC  20590. 
and  to  the  Attorney  General.  Attn:  Civil 
Division.  Torts  Branch,  Department  of 
lustice.  Washington.  DC  20530.  No  agent 
or  authorized  subageni  shall  incur  any 
legal  expenses  in  connection  with  any 
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claim  of  a  PAl  nature,  unless  approved 
in  advance  by  MARAD,  and  by  the 
underwriter,  where  applicable. 
However,  the  Agent  may  incur  legal 
expenses  if  the  mission  of  the  vessel  will 
be  frustrated  or  Impeded  and/or  lime 
will  not  permit  such  prior  approval. 

(b)  In  the  event  of  any  attachment  or 
seizure  of  a  vessel,  whether  or  not  the 
risk  is  of  a  P&I  nature,  the  Agent  shall 
immediately  notify  the  Chief  Counsel. 
Maritime  Administration.  Washington. 
DC  20590.  Tel.  (202)  366-05711,  by 
telegram,  radio,  or  cable. 

By  order  of  the  Maritime  AdminiBtrator. 

Dated:  Seplember  22, 1988. 
|oel  C.  RirJiard. 
Assistant  Secretary. 
IFR  Doc.  88-22101  Filed  9-26-68;  8:45  am) 

BH-UNG  CO«  4«t0-61-« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

I  MM  Docket  No  67-431;  RM-5767;  RM- 

sei9i 

Radio  Broadcasting  Services; 
Cottonwood,  AZ 

agency:  Federal  Communications 

Commission. 

ACnOM:  Fmal  rule. 

SUMINARV:  This  document  allots  Channel 
289A  lo  Cottonwood.  Arizona,  as  that 
community's  second  local  FM  services. 
as  requested  by  KVRD.  Inc.  (RM-5767}. 
A  second  proposal  at  Cottonwood  to 
substitute  Channel  240C  for  Channel 
240A  and  to  modify  the  license  of 
Station  KSMK(FM"),  as  requested  by 
Central  Broadcasting  Company  (RM- 
5819)  will  be  treated  in  a  separate 
document  since  that  proponent's 
preferred  site  is  in  conflict  with  the  site 
specified  by  Station  KQZE-FM.  Channel 
239C.  St.  lohns.  Arizona,  thus  requiring 
additional  information  from  each. 
Reference  coordinates  for  Channel  289A 
are  34-44-42  and  112-01-24.  With  this 
action,  the  proceeding  is  terminated 
with  respect  to  RM-5767  only. 
dates:  Effective  November  7, 1988:  the 
window  period  for  filing  applications  on 
Channel  2S9A  at  Cottonwood.  Arizona, 
will  open  on  November  8,  1988,  and 
close  on  December  8,  1988 
FOR  FURTHEn  INFORMATION  CONTACT 
Nancy  joyner,  Mass  Media  Bureau  (202) 
634-6530.  concerning  the  allotment. 
Questions  related  to  the  window 
application  filing  process  should  be 
addressed  to  the  Audio  Services 
Division.  FM  Branch.  Mass  Media 
Bureau  (202)  632-0394. 


SUPPLEMENTARY  INFORMATION:  This  IS  a 

summary  of  the  Commission's  First 
Repori  and  Order.  MM  Docket  No.  87- 
431,  adopted  August  18. 1988.  and 
released  September  21. 1988.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3600, 
2100  M  Street  NW..  Suite  140. 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
contjnues  to  read  as  follows; 

Authority:  47  U.S.C  154.  303. 

$73^2    [Amended) 

2.  Section  73JM2(b).  the  Table  of  FM 
Allotments,  is  amended  under  Anzona. 
by  adding  Channel  289A  at  Cottonwood. 

Federal  ConuQunica lions  Commission. 
Steve  Kamlner, 

Deputy  Chief.  Policy  and  Rules  Diviaion. 
Mass  Media  Bureau. 

|FR  Doc.  BB-Z2054  FUed  9-26-B8;  8:45  am] 
BILLING  COK  6712-01-11 


47  CFR  Part  73 

IMM  Docket  No.  67-440;  RM-5921 1 

Radio  Broadcasting  Servtoes; 
Pukaiani,  HI 

agency:  Federal  Communications 

Commission. 
action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  252C2  for  Channel  252A  at 
Pukalani.  Hawaii,  and  modifies  the 
license  for  Station  KMVI-FM  at  the 
request  of  the  licensee,  Obie 
Broadcasting  of  Maui,  Inc..  to  provide 
for  a  first  wide  coverage  area  station  at 
coordinates  20-42-19  and  156-21-54. 
With  this  action  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  November  7.  1988. 
for  FURTHER  INFORMATION  CONTACT: 
Ndncy  ).  Walls.  (202|  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commissions  Report 
and  Order.  MM  Docket  No  87-440, 
adopted  August  18.  1988.  and  released 
September  21,  1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copj-ing  during  normal 


business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW. 
Washington  DC.  The  complete  text  of 
this  deasion  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcnption  Service, 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— ( AMENDED  1 

1 ,  The  authority  citation  for  Pari  73 
continues  to  read  as  follows: 
Aulhority:  47  U.S.C.  154. 303. 

S73JK>2    [Amended) 

2-  Section  73  202(b).  the  Table  of  FM 
Allotments  is  amended  for  Hawaii  by 
adding  Charmel  252C2  at  Pukalani  and 
removing  Channel  Z52A. 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 
Moss  Medio  Bureau. 

(FR  Doc-  e8-Z2058  Filed  9-26-B8:  8:45  am] 
BILUMG  CODC  S713-01-M 


47  CFR  Part  73 

I  MM  Docket  No.  87-613;  RM-605S ) 

Radio  Broadcasting  Services;  Jenkins, 
KY 

agency:  Federal  Communications 

Commission. 
action:  Final  Rule. 

SUMMARY:  This  document  substitutes 
Channel  232C2  for  Channel  232A  at 
Jenkins,  Kentucky  and  modifies  the 
Class  A  license  for  Station  VMFXfFM)  to 
specify  Channel  232C2.  as  requested. 
thereby  providing  thai  community  with 
its  first  wide  coverage  area  FM  service. 
The  coordinates  for  Channel  232C2  at 
Jenkins.  Kentucky  are  37-09-00  and  82- 
46-30.  W^ith  this  action,  this  proceeding 
is  terminated. 

effective  date:  November  7. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Nancy  |.  Walls.  Mass  Media  Bureau. 
(202)  '634-6530- 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No,  87-613. 
adopted  August  2, 1988.  and  released 
September  21. 1988  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  dunng  normal 
business  hours  m  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  derision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service  (202) 
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857-3800.  2100  M  Street  .\W;  Suite  140. 
Wastiington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

1  The  authority  citation  for  Part  73 
continues  to  read  as  follows. 
Au-Jiorily:  4-  U  S.C.  154,  303  \ 

§73.202    [ Amended) 

2.  Section  73.202(bl.  the  Table  of  FM 
Allotments  is  amended  for  Jenkins. 
Kentucky  by  adding  Channel  232C2  and 
deleting  Channel  232A. 
Steve  Kamioer. 

Deputy  Chief.  Policy  and  Rules  Divtsion. 
Mass  Media  BuKau. 

(FR  Doc  8&-22053  Filed  9-28-88;  &45  amj 
BIUJNG  COM  1711-ei-O 

47  CFR  Part  73 

[MM  Oocliet  No.  87-310;  RM-S8S1,  RM- 
61211 

Radio  Broadcaating  Servicea;  and 
Chippewa  Falla,  Wl  and  Red  Wing,  MN 

AOENCY:  Federal  Communications 

Commission. 
AcnON:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  290C2  for  Channel  288A  at  Red 
Wing.  Minnesota,  and  modifies  the 
license  of  Station  KWNGfFM]  to  reflect 
operation  on  the  higher  class  channel,  at 
the  request  of  Sorenson  Broadcastiiig 
Corp.  The  upgrade  could  provide  Red 
Wing  with  its  First  wide  coverage  area 
FM  station.  Channel  290C2  can  be 
allotted  to  Red  Wing  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  23.5  kilometers  (14.6  miles] 
east  of  the  commuruty  at  coordinates 
44-29-10  and  92-14-30.  This  action  also 
denies  a  mutually  exclusive  proposal  for 
the  substitution  of  Channel  291 C2  for 
288A  at  Chippewa  Falls.  Wisconsin 
(RM-5851).  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE;  November  3.  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  RawUngs.  (202)  634-6530 
SUPPLEMENTARY  INFORMATION:  This  IS  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-310. 
adopted  August  29. 1968.  and  released 
September  19. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  \W  , 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 


(202)  857-3800.  2100  M  Street  NW.,  Suite 
140.  Washington,  DC  20037, 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED) 

1,  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AudMrily  47  U  S  C  IM.  303. 

§73.2(»    [Ani«nd«dl 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  under 
Minnesota  by  deleting  Channel  288A 
and  adding  Channel  290C2  for  Red 
Wing. 

Steve  Kamlnet, 

Deputy  Chief.  Policy  and  Rules  Division. 

Moss  Media  Bureau. 

|FR  Doc  88-22H57  Filed  9-25-88;  8:45  am) 

BILUNQ  COOC  triZ-Ol-ll 

47  CFR  Part  73 

I  MM  Deckel  No.  87-399;  RM-5967,  RM- 
61711 

Radio  Broadcaating  Services; 
Kingwood  and  Barrackvllle,  WV 

AOENCY:  Federal  Communications 

Commission 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
226A  to  Barrack viHe.  West  Virginia,  as 
that  community's  first  local  FM  service 
at  the  request  of  Barrackville  Radio. 
This  document  also  allots  Channel  299A 
to  Kingwood.  West  Virginia,  as  that 
community's  second  local  FM  service,  as 
requested  by  WFSP.  Inc.  The  channels 
can  be  allotted  in  compliance  with  the 
Commission's  minimum  spacina 
requirements.  The  coordinates  for 
Barrackvllle  are  39-30-13  and  80-10-01 
and  Kingwood  s  coordinates  are  39-28- 
18  and  79-41-00,  With  this  action,  this 
proceeding  is  terminated, 
dates:  Effective  November  7.  1988;  the 
window  period  for  filing  applications 
will  open  on  November  8. 1988.  and 
close  on  December  8.  1988. 

FOR  FURTHER  INFORMA'nON  CONTACT: 

Patricia  Rawlings,  (202)  834-6530, 
SUPPt£MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No,  87-399. 
adopted  August  23,  1988.  and  released 
September  21.  1988,  The  full  text  of  this 
Commission  decision  Is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington.  DC.  The  complele  text  of 


this  decision  may  also  be  purchased 
firom  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140.  Washington,  DC  20037, 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting, 

PART  73— (AMENDED) 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  V  S  C,  154,  303. 

§73J02    I  Amended  I 

2.  Section  73,202(b),  the  Table  of  FM 
Allotments,  is  amended  by  adding 
Channel  226A  to  Barrackville,  West 
Virginia,  and  adding  Channel  299A  to 
Kingwood.  West  Virginia. 

Sieve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 

Muss  Media  Bureau. 

|FR  Doc  88-22055  FUed  9-26-88;  8:45  am) 

aiUMG  COOC  1711-01-41 

47  CFR  Part  73 

I  MM  Docket  No.  8»-249;  RM-63361 

Televtston  Broadcasting  Services; 
Cochran,  GA 

AOENCY:  Federal  Communications 

Commission, 
ACTION:  Final  rule, 

SUMMARY:  The  Commission,  at  the 
request  of  the  Georgia  Public 
Telecommunications  Commission, 
substitutes  noncommercial  educational 
television  Channel  '29*  for 
noncommercial  educational  Channel  '15 
at  Cochran.  Georgia,  and  modifies  Its 
license  for  Station  WDCO  to  specify 
operation  on  the  newly  allotted  channel. 
Channel  '29-*-  can  be  allotted  to 
Cochran  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  and  can  be 
used  at  Station  WDCO's  present 
transmitter  site.  The  coordinates  for  this 
allotment  are  North  Latitude  32-28-11 
and  West  Longilude  83-15-17,  With  this 
action,  this  proceeding  is  terminated. 
EFFECTIVE  DATE;  November  7, 1988 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K  Shapiro.  Mass  Media  Bureau. 

(2021  634-6530, 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission  s  Report 
and  Order,  MM  Docket  No  88-249, 
adopted  August  18,  1988.  and  released 
September  21.  1988,  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
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Branch  (Room  230),  1919  M  Street  NW.. 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW.,  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Teievision  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows; 
Authority:  47  U.S.C.  1S4.  303. 

§73.606    lAmendedl 

2  Section  73.606(b).  the  Television 
Table  of  Allotments  for  Georgia  is 
revised  by  amending  the  entry  for 
Cochran  by  deleting  Channel  *15  and 
adding  Channel  *29-l-. 

Federal  Communications  Commission. 
Steve  Kaminer. 

Deputy  Chief.  Policy  and  Rules  Division, 
Moss  Media  Bureau. 

[i'R  ni.c  88-22060  Filed  9-28-BB;  8:45  am) 
BILUNG  COOE  «712-et-H 


inspection  and  copying  during  norma) 
busmess  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW,. 
Washington.  DC,  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  657-3800.  2100  M  Street.  NW.,  Suit 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting 

PART  73— (AMENDED! 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Aulhorily:  47  U  S  C  154.  303 

S  73.202    lAmendedl 

2.  Section  73.202|b).  the  Tab)e  of  FM 
Allotments  under  Colorado  is  amended 
by  substituting  Channel  258C2  for 
Channel  255C2  at  Glenwood  Springs. 

Federal  Communications  Commission. 
Bradley  P.  Holmes. 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 
"^^FR  Doc,  88-22051  Filed  9-26-88:  8:45  am) 

aiLUNG  COOC  B7ia-OI-« 


47  CFR  Part  73 

IMM  Docket  No,  87-174;  RM-54651 

Radio  Broadcasting  Services; 
Glenwood  Springs,  CO 

AGENCY;  Federal  Communications 

Commission. 

ACTION;  Final  rule. 

SUMMARY:  This  document  substitutes 
KM  Channel  256C2  for  Channel  255C2  in 
Glenwood  Sprmgs.  Colorado,  and 
modifies  the  license  of  Station  KMTS- 
KM.  Glenwood  Springs,  in  response  to  a 
petition  for  reconsideration  filed  by 
Whale  Communications  of  Colorado, 
Inc.  The  allotment  of  Channel  258C2  will 
provide  Glenwood  Springs  with  its  first 
wide  coverage  area  FM  broadcast 
service,  and  allow  the  grant  of  Whale 
Communication's  application  to  modify 
its  station.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE;  \o\  ember  3, 1988, 

FOR  FURTHER  INFORMATION  CONTACT: 

.-\rthur  D,  Scrutchins,  Mass  Media 
!3ureau,  |202)  634-6530, 
SUPPLEMENTARY  INFORMATION;  This  is  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-174. 
adopted  August  19. 1988.  and  released 
September  19. 1988,  The  fu))  text  of  this 
Commission  decision  is  avaiiable  for 


47  CFR  Part  73 

IMM  Docket  No.  87-400;  RM-5809.  RM- 

59081 

Radio  Broadcasting  Services;  Mosinee 
and  Shawano,  tWI 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
234C2  to  Mosinee.  Wisconsin,  as  that 
community's  first  local  FM  service  at  the 
request  of  William  A,  Kasten.  A  site 
restriction  of  18,6  kilometers  (11.6  miles) 
north  of  the  community  is  required,  at 
coordinates  44-56-55  and  89-41-52.  In 
addition,  this  action  denies  a  mutually 
exclusive  proposal  for  the  substitution 
of  Channel  234C2  for  Channel  257A  at 
Shawano,  Wisconsin  (RM-5908).  With 
this  action,  this  proceeding  is 
terminated. 

dates:  Effective  November  3. 1988;  the 
window  period  for  filing  applications 
will  open  on  November  4. 1988.  and 
close  on  December  5. 1988, 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  (202)  634-6530, 
SUPPLEMENTARY  INFORMATION:  This  IS  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-100. 
adopted  August  29, 1986,  and  released 
September  19, 1988.  The  fiiU  text  of  this 
Commission  decision  is  available  for 


inspection  and  copying  during  norma) 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW,. 
Washington,  DC,  The  comp)ete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  657-3800.  2100  M  Street  NW..  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED) 

1.  The  aulhorily  citation  for  Part  73 
continues  to  read  as  follows: 

AuthoritS"  47  use  154.  303. 

§73.202    (Amended] 

2.  Section  73.20;(b).  the  Table  of  FK{ 
AUotmenls.  is  amended  under 
Wisconsin  by  adding  Channel  234C2  for 
Mosinee, 

Steve  Kaminer. 

Deputy  Chief.  Policy  and  Rules  Division. 

Moss  Medio  Bureau. 

|FR  Doc  68-22049  Filed  9-28-88;  8  45  am] 

BlUiNQ  CODE  <713-01-U 


47  CFR  Part  73 

IMM  Docket  No.  87-114;  RM-549e.  RM- 
5987,  RH-59881 

Television  Broadcasting  Services; 
Tallahassee,  Port  SL  Joe.  Panama  City 
Beach,  FL 

AGENCY:  Federal  Communications 

Commission, 

ACTION:  Final  rule 

SUMMARY;  The  Com.mission,  at  the 
request  of  Family  Group  Broadcasting. 
allots  Channel  24  to  Tallahassee. 
Florida,  as  the  community's  third  local 
commercial  television  service.  Channel 
27  can  be  allotted  to  Tallahassee  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
16.6  kilometers  (10.4  miles)  to  avoid  a 
short-spacing  to  Stations  WGXA. 
Channel  24.  Macon.  Georgia,  and 
WTXL-TV.  Channel  27.  Tallahassee. 
The  coordinates  for  this  allotment  are 
North  Latitude  30-17-56  and  West 
Longitude  84-19-41,  However,  since  this 
allotment  is  within  329,0  kilometers  of 
Tampa.  Florida,  applications  may  not  be 
accepted  for  filing  if  the  Commission's 
freeze  on  such  applications  is  stil)  in 
effect.  See,  Order,  52  FR  28346,  July  29. 
1987.  The  counterproposal  of 
Tallahassee — 27  Limited  Partnership 
requesting  the  allotment  of  Channel  24 
to  Port  St.  Joe,  Florida,  is  denied  since 
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no  interest  in  its  use  was  expressed.  The 
counterproposal  filed  by  the  G.  Weaver 
Corporation  requesting  the  allotment  of 
Channel  24  to  Panama  City  Beach. 
Florida,  is  dismissed  as  moot.  With  thi? 
action,  this  proceedmg  is  terminated 
EFFCCTTVE  DATE:  October  31.  1968. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K-  Shapiro.  Mass  Media  Bureau. 
[202]  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  IS  a 
summary  of  !he  Commission's  Report 
and  Order,  MM  Docket  No  87-114. 
adopted  August  24.  1988.  and  released 
September  15.  1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  m  the  FCC  DocJ^etg 
Branch  (Room  230),  1919  M  Street  .VW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  pun^hased 
from  the  Commission's  copy  contractor. 
International  Transcription  Ser\'ice. 
(202)  857-3800.  2100  M  Street  \W..  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFH  Part  73 

Television  broadcasting, 
PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

.^uthority:  47  U  S  C  154  303. 

§73.606    lAm^ndMl] 

2.  Section  73.806(b).  the  TV  Table  of 

Allotments  for  Flonda  is  amended  by 

amending  the  entry  for  Tallahdssee  by 

adding  Channel  24. 

Federal  Communications  Commission. 

Steve  Kaminer. 

Deputy-  Chief.  Policy  and  Rules  Diviaitm. 

Mass  Media  Burvau. 

IFR  Doc.  86-22050  Filed  9-26-66;  6:46  am] 


47  CFR  Part  73 

IMM  Dock*!  No.  87-«14;  nM-5996] 

Radio  Broadcasting  Services;  Valley 
Station,  KY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMAHY:  This  document  allots  Channel 
290A  to  Valley  Station.  Kentucky,  as  its 
first  FM  channel  at  the  request  of  Mid- 
Amenca  Communications,  Inc. 
Coordinates  for  Channel  290A  are  38- 
06-40  and  85-52-13.  With  this  action, 
this  proceeding  is  terminated. 
DATES:  Effective  October  31,  1988:  the 
window  period  for  filing  applicationa 


will  open  on  November  1. 1988.  and 
close  on  December  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  I-  Walls.  Mass  Media  Bureau, 

(202)  634-6530- 

SUPPLEMENTARY  INFORMATION:  This  IS  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-614, 
adopted  August  24,  1988,  and  released 
September  15,  1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street,  NW,  Suite 
140,  Washinjiton,  DC  20037, 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting 

PART  73— (AMENDED I 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S  C  154.  303 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
.-Mlotments  is  amended  by  adding  Valley 
Station.  Kentucky.  Channel  290A. 
Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rulea  Division. 
Moss  Media  Buntau. 

\iH  DfK.  68-21873  Filed  ft-2ft-fla;  8:45  am] 
WLUHO  COOe  ITt3-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  172 

[OocttetNo.HM-1S9a  AmdLNo.  172-1131 

Hazardous  Materials  Regulations; 
Miscellaneous  Amendment 

AOENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Final  rule. 

summary:  RSPA  is  amending  the 
Hazardous  Matenals  Regulations  (HMR) 
to  relocate  the  identification  number 
cross  reference  to  proper  shipping 
names  which  appears  as  Appendix  A  to 
Subpart  B  in  Part  172  (49  CFR  Parts  171- 
179)  This  cross  reference  listmg  will 
appear  as  an  index  in  the  1989  edition  of 
the  49  CFR  immediately  following  the 
Table  of  Contents  to  Part  172  This 
riction  will  allow  RSPA  to  update  and 
publish  the  listing  in  the  Code  of  Federal 
Regulations  without  the  cost  and  effort 


associated  with  publication  in  the 
Federal  Relator.  The  intended  effect  of 
this  action  is  to  provide  up-to-date  cross 
reference  information  to  users  of  the 
RMR. 

EFFECTIVE  DATE:  September  30. 1988. 
FOR  FURTHER  INFORMATION  CONTACT. 

lacquelyn  F  Smith,  Standards  Division, 

Office  of  Hazardous  Materials 

Transportation.  400  Seventh  Street  SW„ 

Washington.  DC  20590,  Telephone  (202) 

366--448« 

SUPPLEMENTARY  INFORMATION:  An 

alphanumeric  listing,  containing  a  cross 
reference  index  of  identification 
numbers  and  proper  shipping  names 
shown  m  the  Hazardous  Materials 
Table  in  §  172.101  and  the  Optional 
Hazardous  Materials  Table  in  §  172.102, 
appears  as  .Appendix  A  to  Subpart  B  in 
Part  172.  This  listing  is  provided  for 
informational  purposes  only  and  as  a 
convenience  fur  users.  RSPA  has  not 
routinely  updated  this  listing  largely  due 
to  the  effort  and  cost  associated  with 
publishing  the  listing  in  the  Federal 
Register.  Removing  the  listing  as 
Appendix  A  to  Subpart  B  of  Part  172  and 
adding  it  as  an  index  immediately 
following  the  Table  of  Contents  to  Part 
172  allows  RSPA  to  update  and  publish 
the  index  annually  in  the  Code  of 
Federal  Regulations  without  the  added 
burden  of  pubbshlng  it  in  the  Federal 
Register. 

Since  this  amendment  imposes  no 
new  requirement  and  ts  merely 
procedural  in  nature,  notice  and  public 
procedure  are  unnecessary.  For  this 
same  reason,  this  amendment  is 
effective  without  the  customary  30-day 
delay  following  publication.  This  will 
allow  the  changes  to  appear  in  the  next 
revision  of  49  CFR 

The  RSPA  has  determined  that  this 
rule,  as  promulgated,  is  not  a  major  rule 
under  the  terms  of  Executive  Order 
12291  or  significant  under  DOT 
implementing  procedures  (44  FR  11034). 
A  final  regulatory  evaluation  and 
environmental  assessment  were  not 
prepared  as  this  amendment  is  nut  a 
substantive  change  in  the  HMR. 

Given  the  fact  that  this  amendment  is 
procedural  in  nature  and  imposes  no 
regulatory  duties.  I  certify  that  this 
amendment  will  not.  as  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  m  Executive  Order 
12612.  and  it  has  been  determined  that 
this  final  rule  has  no  federalism 
implications. 
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List  of  Subjects  in  49  CFR  Part  172 

Hazardous  materials  transportation. 
In  consideration  of  the  foregoing.  49 
CFR  Part  172  is  amended  as  follows: 

PART  172— HAZARDOUS  MATERIALS 
TABLES  AND  HAZARDOUS 
MATERIALS  COMMUNICATIONS 
REGULATIONS 

1.  The  authority  citation  for  Part  172 
continues  to  read  as  follows: 

Authority:  49 U.SC.  1803. 1804.  and  1806:  49 

CFR  Pari  1.  unless  otherwise  noted. 

Appendix  A  to  Subpart  B  (Removed]. 

2  In  P;irl  172.  Appendix  A  to  Subpart 
B.  titled  "Ideniificaiion  Number  Cross 
Reference  to  Proper  Shipping  Names  in 
$$  172.101  and  172.102"  is  removed. 
Note:  The  listing  will  be  updated 
annually  by  RSPA  and  published  in  the 
49  CFR  as  an  index  immediately 
following  the  Table  of  Contents  to  Part 
172. 

Issued  in  Washington,  DC.  on  September 
13.  19fi8.  under  authority  delegated  m  49  CTR 
Pari  1  53, 

M.  Cynthia  Douglass, 
Administrator.  Research  and  Special 
Programs  Administration. 
jFK  Doc.  aS-220»7  Filed  9-2&-68:  8:45  am) 

BILUNG  CODC  4t1D-«(MN 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Technical  Amendments  to 
the  Sea  Otter  Translocation 
Regulations 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 

SUMMAHv:  This  rule  amends  the 
Translocation  Regulations  for  southern 
»ea  otters,  a  threatened  species  of 
marine  mammal,  that  were  published  in 
the  Federal  Register  on  August  11, 1^7. 
The  original  regulations  were 
promulgated  for  the  translocation  of 
southern  sea  otters  to  San  Nicolas 
Island  pursuant  to  Pub.  L  99-625. 

The  amendment  rectifies  certain 
technical  problems  identified  during  the 
first  year  of  the  translocation  project. 
The  problems  concerned  the  age  and 
number  of  animals  released  at  any  one 
time,  the  number  of  animals  with  radio 
transmitters  to  be  captured,  the  reason 
for  capture,  and  the  retention  of  animals 
in  temporary  holding  pens.  The  changes 
are  expected  to  promote  survival  and 


reduce  dispersal  of  the  translocation  sea 

otters. 

DATES:  This  rule  takes  effect  on 

September  27.  1988. 

ADDRESSES:  The  complete  file  for  this 

final  rule  is  available  for  inspection,  by 

appointment,  during  normal  business 

hours  at  the  U.S.  Fish  and  Wildlife 

Service  (Service).  Ventura  Endangered 

Species  Recovery  Office.  2140  Eastman 

Avenue,  Suite  100,  Ventura,  California 

93003. 

FOR  FURTHER  INFORMATION  CONTACT: 

leffrey  D.  Opdycke,  Field  Supervisor,  at 

the  above  address  (805-644-1766  or  FTS 

983-60391- 

SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  Pub.  L.  99-625,  the  original 
regulations  found  at  50  CFR  17.B4(d) 
provided  for  a  four-stage  plan  for  the 
translocation  of  southern  sea  otters 
[Enbydra  lulris  nt^reis]  from  a  parent 
population  on  the  central  California 
coast  to  a  Translocation  Zone  around 
San  Nicolas  Island.  California.  The 
process  described  in  the  original 
regulations  included  techniques  for 
capture,  transport,  holding,  and  release. 
During  the  first  year  of  translocation, 
under  the  original  regulations,  it  became 
apparent  that  the  techniques  could  be 
improved  to  enhance  survival  and 
reduce  dispersal  of  the  translocated  sea 
otters,  and  that  improved  techniques 
can  be  expected  to  have  a  lesser  impact 
on  the  parent  population. 

Authorization  of  the  translocation 
enabled  the  Service  to  translocate  up  to 
70  sea  otters  a  year,  totaling  no  more 
than  250  sea  otters  in  a  5-year  period. 
According  to  the  original  translocation 
regulations  up  to  20  of  the  animals 
translocated  each  year  were  to  be 
adults:  the  remainder  were  to  be 
weaned,  immature  sea  otters.  The 
capture  was  restricted  to  the  period 
between  August  and  mid-October. 
durmg  which  time  the  weather  in 
Southern  California  is  mostly  passive. 

After  capture,  the  animals  were  to  be 
inspected  by  veterinarians  and  tagged 
for  identification.  Each  year,  up  to  thirty 
sea  otters  were  to  be  captured  prior  to 
translocation  and  surgically  inplanted 
with  radio  transmitters.  They  were  then 
to  be  released  back  into  the  parent 
population.  Of  the  thirty  radioed  sea 
otters  up  to  fifteen  were  to  be 
recaptured  and  translocated  to  San 
Nicolas  Island. 

All  of  the  translocated  sea  otters  were 
to  be  transported  from  their  place  of 
capture  to  be  held  and  obser\'ed  in 

specially  constructed  holding  facilities. 


A  minimum  of  20  sea  otters  were  to  be 
translocated  at  each  time:  therefore,  the 
captured  sea  otters  were  to  be  held  in 
captivity  until  at  least  20  individuals 
had  been  captured.  After  each  sea  oiler 
was  determined  to  be  fit-to-travel,  the 
group  was  to  be  transported  by  truck. 
then  flown  by  airplane  to  San  Nicolas 
Island. 

Once  at  the  Island,  the  sea  otters  were 
to  be  transferred  to  a  stationary  floating 
pen,  where  lliey  were  to  be  held  for  up 
to  5  days.  Male  and  female  sea  otters 
were  to  be  held  separately,  and  no  more 
than  ten  sea  otters  were  to  be  held  in 
any  pen.  After  allowing  time  for  the  sea 
otters  to  acclimatize  to  their  new 
surroundings,  the  nets  were  to  be 
removed  from  the  pens  and  the  animals 
allowed  to  leave  a  I  will. 

The  translocated  sea  otters  were  to  be 
monitored  to  determine  the  population 
growth  rate,  behavior,  impact  on  the 
marine  environment,  and  dispersal 
tendencies.  Sea  otters  from  either 
population  were  to  be  restncted  to  their 
cuirenl  range  on  the  mainland  coast 
north  of  Point  Conception  or  to  the 
Translocation  Zone  around  San  Nicolas 
Island  Any  sea  otter  found  in  the  "no 
otter"  Management  Zone  was  captured 
using  non-lethal  means  and  transported 
back  to  the  Translocation  Zone  or  the 
current  mainland  range. 

Problems  arose  with  the  translocation 
during  the  first  year  of  the  project.  The 
difficulties  occured  primarily  because 
sea  otters  became  wary  and 
increasingly  difficult  to  capture  after 
exposure  to  capture  activities  in  their 
home  territories.  This  affected  the 
abihty  of  the  Service  to  select  specific 
individuals  for  translocation.  It  also 
affected  the  time  needed  to  obtain  the 
correct  number  and  composition  of  sea 
otters.  As  a  result,  the  age  ratio  of 
translocated  sea  alters  was  very 
difficult  to  predetermine,  as  was  the 
recapture  of  sea  otters  with  radio 
transmitters.  In  addition,  the  stress 
imposed  upon  the  animals  while 
awaiting  translocation  in  holding  pens 
on  the  mainland  resulted  in  several 
mortalities. 

Another  problem  arose  when  the  sea 
otters  were  held  in  floating  pens  at  the 
translocation  site.  Instead  of  calming  the 
animals  and  allowing  them  time  to 
adjust  to  the  new  environment,  the 
additional  holding  period  increased 
stress  and  unduly  agitated  the  sea 
otters.  As  a  result,  three  sea  otters  died. 

The  final  amendments  to  the 
regulations  improve  the  probability  for 
sea  otter  survival  by  minimizing  stress. 
thereby  enhancing  the  establishment  of 
the  population  at  San  Nicolas  Island. 
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The  changes  cire  intended  to:  (1|  provide 
more  flexibility  m  selecting  the  ages  of 
5ed  otters  for  translocation.  (2)  ehminale 
the  restriction  tn  capture  sea  otters  only 
wahin  the  August  to  mid-October  time- 
frame: (3)  ehmmdte  the  requirement  to 
surgically  implant  up  to  thirty  sea  otters 
with  radio  transmitters;  |41  provide 
npxibihty  *>J  eilht^r  immedidfely 
rrqnspori  sej  otters  or  hold  them  on  the 
mdinland  before  release  at  San  Nicolas 
Island;  and  151  eliminate  the  restnclton 
tD  translocate  a  minimum  of  20  sea 
lit'ers  3!  d  time  All  other  aspects  of  the 
irdnslocation.  including  administration 
of  the  "no-otter"  Management  Zone. 
remain  the  same  as  stated  in  the  original 
rule. 

Pursuant  to  5  U.S.C.  553(d)(31.  the 
Service  finds  that  good  cause  exists  to 
have  this  rule  lake  effect  upon 
publication.  It  is  essential  to  the  success 
of  this  year's  translocation  that  it 
commence  during  the  penod  in  which 
weather  conditions  are  most  likely  to  be 
favorable. 

Summary  of  Comments  and 
Recommendations 

The  proposed  rule  was  published  in 
fhp  Federal  Re^ster  on  August  19. 1988 
;5.:i  FR  31722).  at  which  time  all 
interested  p.-irties  were  invited  to 
comment  on  the  proposal  during  the 
comment  period  that  extended  through 
August  29. 1988.  Wnllen  comments  on 
the  proposal  were  received  from  the 
ffiliowing  organizations:  Friends  of  the 
Sea  Otter.  Save  Our  Shelirish.  and  the 
Central  California  Council  of  Diving 
Clubs  (Council)  Fnend»  of  the  Sea  Otter 
supported  the  second  year  phase  of  the 
translocation  and  all  procedural 
codifications,  as  proposed.  Save  Our 
Shellfish  and  the  Council  did  not 
support  the  proposed  changes  and 
provided  comments  on  the  proposed 
rule,  as  well  as  comments  of  a  general 
nature  concerning  the  translocation 
proiect  or  responding  to  an  annual 
report  on  the  project. 

The  Marine  Mammal  Commission 
recommended  in  a  comment  on  the 
Service'?  application  for  a  permit  for  the 
translocation  project  under  the 
Endangered  Species  Act  that  future 
status  and  progress  reports  should 
include  assessments  of  the  impacts  of 
the  reintroduction  effort  on  the  parent 
sea  otter  population  in  California.  Since 
1982.  biologists  from  the  Service  and  the 
California  Department  of  Fish  and  Game 
have  conducted  spring  surveys  on  the 
parent  sea  otter  population  in  California. 
These  data  are  provided  below: 


Summary  of  Spring  Surveys  of  the 
Sea  Otter  Population  in  California, 
1982-88 
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The  Service  plans  to  continue  these 
spring  surveys  in  future  years.  Based  on 
the  1988  spnng  survey,  compared  to 
previous  spring  surveys,  there  is  no 
evidence  of  any  impact  on  the  mainland 
population  from  translocating  sea  otters 
to  San  Nicolas  Island. 

Responses  to  all  comments 
responding  to  the  proposal  are 
presented  below 

Comment  1:  The  comment  period  of  10 
days  for  (he  proposed  rule  was 
inadequate. 

Response:  The  proposed  rule 
explained  why  the  Service  limited  the 
public  comment  period  to  only  10  days. 
The  best  time  lo  capture  sea  otters  for 
the  translocation  is  dunng  late  summer 
and  early  autumn  before  the  winter 
storm  systems  start  to  amve  on  the 
central  Califonna  c^ast.  In  addition,  the 
availability  of  sea  otters  of  the  size 
required  for  the  translocation  is  best 
during  this  same  time  period.  Therefore, 
the  implemenlalton  of  a  decision  to 
carry  out  the  second  year  of  the 
translocation  would  have  to  begin  as 
soon  as  possible  to  maximize  the 
chances  of  establishing  a  new  colony  of 
sea  otters  at  San  Nicolas  Island. 

Comment  2:  The  Fish  and  Wildlife 
Services  containment  program  for  the 
1987/88  experiment  has  been 
inadequate. 

Response:  The  containment  program 
is  a  cooperative  effort  between  the  Fish 
and  Wildlife  Service  and  the  California  ■ 
Department  of  Fish  and  Game  and  has 
been  in  effect  since  the  first  sea  otters 
were  released  at  San  Nicolas  Island  on 
August  27. 1987.  A  Containment  Strategy 
Plan  developed  and  implemented  by  the 
Service  outlines  the  program  operation. 
The  Service's  Ventura  Endangered 
Species  Recovery  Office  has  the  lead  for 
surveillance  of  the  Management  Zone. 
primarily  by  aerial  and  land-based 
surveys.  All  reports  of  sea  otters  in  the 
Management  Zone  are  validated  by  the 
Ventura  Office  biologists.  If  otters  are 
found,  their  activity  is  closely  monitored 
preparatory  to  mounting  a  capture 
effort  California  Department  of  Fish  and 
Game  biologists  comprise  the  principal 


capture  team  at  this  time  with  support 
from  the  Service  s  management  and 
research  biologists.  Transportation, 
release,  and  post-release  monitoring  of 
captured  otters  is  accomplished 
primarily  by  Service  biologists.  Service 
biohigists  are  expected  to  receive 
training  in  the  use  of  rebreaihers  this 
year  after  which  they  will  also 
participate  more  intensively  in  capture 
operations  As  of  late  [uly  1988.  37 
reports  of  otters  have  been  received, 
only  15  of  which  proved  to  be  sea  otters. 
A  female  and  her  pup  were  captured 
and  returned  to  the  mainland  range.  No 
otters  have  become  established  in  the 
Management  Zone 

Comment  3:  The  rule  should  specify 
improvements  to  the  containment 
process. 

Response:  The  existing  rule  does  not 
limit  or  restrict  containment  operation 
beyond  the  requirement  to  use  non- 
lethal  means.  The  Sei^'lce  and/or  the 
California  Department  of  Fish  and  Game 
can  implement  new  non-lethal 
procedures  within  the  Management 
Zone  without  proposing  a  rule  change. 
Improvements  are  currently  being 
implemented.  For  example.  Service 
biologists  are  expected  to  receive 
training  in  the  use  of  rebreathers  this 
year  to  augment  future  capture 
operations.  Such  improvements  to  the 
containment  program  do  not  need  to  be 
covered  in  any  rule  change  in  order  to 
be  implemented- 

Comment  4:  The  rule  should  be 
augmented  lo  specify  attachment  of 
radio  transmitters  or  transponders  to  all 
translocated  otters. 

Response:  The  existing  rule  does  not 
limit  or  restrict  the  use  of  flipper  tag 
transmitters,  therefore  it  need  not  be 
included  in  the  proposed  rule  change. 
The  Service  requested  and  was  granted 
an  amendment  to  its  Federal  permit  to 
use  radio  flipper  tags.  All  otters 
translocated  to  San  Nicolas  Island  this 
year  will  be  flipper- tagged  with  a 
transmitter  or  transponder. 

Comment  5;  The  statement  that 
younger  sea  otters  are  less  likely  lo 
disperse  is  not  supportable. 

Response:  While  several  of  the 
animals  that  relumed  to  their  mainland 
range  were  juveniles,  in  the  opinion  of 
the  Service  large  or  old  sea  otters  are 
more  likely  to  leave  San  Nicolas  Island 
than  are  small  or  young  animals.  As  of 
late  July  19B8.  the  average  weight  of  the 
14  sea  otters  thai  returned  lo  the 
mainland  (dead  or  alive)  was  39  lbs.  The 
average  weight  of  16  sea  otters 
remaining  at  San  Nicolas  Island  (four  of 
the  20  individuals  at  the  Island  could  not 
be  individually  identified,  and  thus  their 
weights  were  now  known)  was  32  lbs. 
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These  mean  weights  are  significantly 
different  (probabihty  is  less  than  0.05; 
Student's  t-tesl).  The  smaJlesI  animal 
that  left  the  Island  weighed  24  lbs.  Of 
the  14  sea  otters  thai  left  San  Nicolas 
Island  by  late  July,  only  4  129*)  weighed 
less  than  35  lbs.,  whereas  of  the  16 
animals  with  known  weights  remaining 
at  the  Ifiland.  12  175%)  weighed  less  than 
35  lbs.  These  data  clearly  illustrate  thai 
small  or  young  animals  are  more  liliely 
lo  remain  at  San  Nicolas  IsKind 

Comment  6-  Future  severe  winter 
storms  will  tear  out  kelp  beds  and 
disperse  sea  otters 

Response: T^e  Service  agrees  that 
severe  storms  will  tear  out  some  kelp 
beds  and  may  also  result  in  the 
dispersai  of  some  otters.  There  is  no 
indication  such  storms  at  San  Nicolas 
Island  will  result  in  a  failure  of  otters  to 
coloniTe  the  island  San  Nicolas  Island 
differs  from  the  mainland  range  of  the 
sea  otter  in  California  in  that  there  is 
always  tome  part  of  the  Island  that  is 
protected  from  the  full  force  of  a  storm- 
One  of  the  worst  wrintcr  storms  on 
record  ocmrred  in  southern  California 
during  January  1968  This  storm  caused 
considerable  damage  lo  the  kelp  beds 
around  San  Nicolas  Island.  However, 
there  were  still  large  amounts  of  kelp 
remaining  after  the  storm. 

Comment  7:  The  El  Nino  oceanic 
phenomenon  will  cau.se  sea  otters  to 
disperse  from  San  Nicolas  Island,  and  :)s 
pelagic  crahs  become  abundant  as  a 
result  of  El  Nino,  this  forage  base  will 
assist  in  the  dispersal  of  sea  otters 

Response:  There  are  no  data  lo 
support  this  comment  Based  on  the 
behavior  of  sea  otters  at  San  Nicolas 
Island  last  winter,  they  will  seek  refuge 
in  kelp  that  remains  undamaged 
nearshore  and  on  the  protected  side  of 
the  island.  In  addition,  all  the  evidence 
from  the  first  year  indicates  that  the  sea 
otters  are  "homing,"  rather  than 
"dispersing."  There  is  no  evidence  from 
the  cuntainmen)  program  thai  any  oi  the 
sea  otters  have  dispersed  into  (he  "no 
otter"  Management  Zone  and  become 
residents.  Instead,  all  sea  olters  thai 
have  returned  lo  the  mainland  have 
either  been  accounted  for  back  in  the 
parent  population  (homing)  or  they  have 
disappeared  (they  have  either  died,  not 
been  resighted  yet.  or  lost  their  tags  and 
are  not  idenlifiablel.  It  is  unlikely  to 
make  much  difference  whether  there  Is 
an  increase  in  the  abundance  of  pelagic 
red  crabs,  sxnctt  the  sea  otters  seem 
capable  of  reaching  the  mainland 
without  the  pelagic  crabs.  The  sea  otters 
that  are  leaving  San  Nicolas  Island  are 
not  remaining  between  the  islands, 
around  the  islands,  or  in  the 
Management  Zone,  but  rather  passing 
through  the  Management  Zone  on  their 


way  back  lo  the  parent  population.  It  is 
unlikely  thai  pelagic  red  crabs  would 
alter  this  strong  homing  behavior. 

Comment  8:  The  Ftsh  and  Wildlife 
Service  failed  to  radio  tag  all  sc-a  otters 
transtocaled  lo  San  Nicolas  Island 

Response:  J I  was  never  proposed  or 
planned  to  rsdio-tag  all  the  sea  otters 
reintroduced  lo  San  Nicolas  Island.  The 
original  plan  was  lo  recapture  and 
tninslocate  bboul  15  st^a  otters  that  had 
beeu  previously  implanted  with 
intraperitoneal  transmitters,  tl  'urned 
out  to  be  very  difHcJilt  to  recapture  these 
sea  otters"  only  three  were  lran.«;!ocaIed 
lo  San  Nicolas  Island.  However, 
transmtllers  mounted  on  flipper  tags 
were  used  on  several  of  the  sea  otters 
taken  to  the  island  toward  the  end  of  the 
first  year.  It  has  been  proposed  that  all 
sea  otters  tr8n.s)ocated  lo  the  island  in 
the  future  be  fitted  with  flipper  mounted 
transnutters. 

Commeni  fL  Any  success  gained  by 
introducing  young  sea  otters  to  San 
Nicolas  island  will  be  short  lived  and 
likely  undone  in  a  short  period  of  time 
as  a  result  of  the  problems  mentioned  in 
the  comments  above. 

Rnsponse:  Comment  Noted.  In  the 
opinion  of  the  Service,  there  is  good 
indication  that  with  the  proposed 
cha.nges  the  translocation  program  will 
be  a  success,  as  examined  in  an 
environmental  assessment  prepared  in 
August  1383  m  connection  with  the 
adoption  of  these  amendments. 

Comment  lit  One  comment  expressed 
skepticism  that,  with  or  without  the 
proposed  amendments,  the  Service 
would  be  able  to  capture  a  sufficiently 
large  number  of  otters  to  eslabltsh  a 
colony  of  70  al  San  Nicolas.  The 
respondent  estimated  thai  over  400 
otters  would  have  to  be  captured  to 
provide  the  Z50  they  may  eventually  be 
translocated,  and  maintained  that 
increased  wanness  of  otters  would 
hamper  captures. 

Response:  The  objectives  of  the 
changes  in  the  b-anslocation  procedures 
are  to  reduce  sea  otter  morluhty 
associated  with  the  capture  and 
transport  processes  and  lo  reduce  the 
number  of  animals  leaving  San  Nicolas 
Island.  Based  on  an  analysis  of  weights 
in  relation  to  sea  otters  that  have 
returned  to  Uie  mainland  population 
from  San  Nicolas  Island,  the  number  of 
honuog  sea  otters  will  be  significantly 
reduced  by  the  proposed  changes  since 
it  is  likely  thut  some  animals  died  from 
stresfl  after  being  released  al  San 
Nicolas  Island,  the  proposed  changes  in 
the  transport  and  release  procedures 
should  result  in  more  sea  otters  being 
successfully  established  at  the  Island 
and  thus  somewhat  reduce  the  number 
that  need  to  he.  translocated. 


Nevertheless,  the  Service  recognizes 
that  many  more  otters  may  have  lo  be 
captured  than  are  translocated. 
particularly  since  the  Service  will 
concentrate  on  translocating  younger 
otters,  so  thai  the  proportion  released  al 
capture  will  likely  he  ^ealer  during  the 
second  year.  Due  lo  rpcruitmeni,  a  largf^ 
number  of  sea  otters  in  the  25  to  35 
pound  range  become  availahlp  each 
year  for  capture  Given  the  multi-year 
time  span  of  ihe  translocation  proiect. 
the  Service  is  confident  that  il  will  be 
possible  to  capture  a  large  enough 
number  of  otters. 

Comment  11:  Prior  to  translocation, 
the  Fish  and  Wildlife  Service  stated 
there  was  sufficient  knowledge 
concerning  sea  otter  behavior  lo  support 
a  successful  relocation.  The  failures  of 
the  first  year  appear  lo  demonstrate  thai 
il  has  been  a  "learn  as  you  go/on  the  job 
training  program  funded  at  great  public 
expense." 

Response:  According  lo  criteria 
established  in  the  Translocation  Plaa 
the  first  years  Iranslociition  effort  is  nu\ 
a  failure.  Although  the  first  year  did  not 
go  as  well  as  had  been  hoped,  the 
results  are  sufficiently  encouraging  lo 
continue  with  the  project  Furthermore. 
as  identified  in  the  Translocation  Pl.in, 
the  purpose  of  the  project  is  essentially 
twofold:  (IJ  a  recovery  actions  and  (2j  a 
research  projei.l  to  cstiiblish  an 
experimental  population  of  sea  otters 
From  the  bcgm.ning.  the  Service 
expected  lo  gam  new  and  important 
insights  into  the  factors  Ihal  determine  j 
successful  lran5lt>cation  as  well  as 
information  on  sea  otter  l»ehavior  and 
ecologi(;al  reldtionships  Tliese  goals 
were  presented  as  an  iniegrai 
component  of  the  Translocation  Plan 

Comment  12:  Aircraft  used  for 
overflights  should  always  be  equipped 
with  the  proper  receivins  equipment  to 
delect  radio-lagged  otters 

Response:  This  past  year  the  Service 
has  equipped  survey  aircraft  with  proper 
receiving  equipment  whenever 
searching  fur  otters  with  radio 
transmitters  that  are  missing  from  San 
Nicolas  Island  This  procedure  wrill 
continue  this  second  year.  Radio 
tracking  equipment  has  been  ordered  h\, 
the  Ventura  Field  Office  and  will  be 
used  during  all  surveillance  flights  over 
the  Management  Zone. 

Comment  13:  The  annual  report 
excludes  traffic  other  than  fishing  boats 
in  assessing  boat  traffic  in  the  vicinity  of 
San  Nicolas. 

Response:  Table  2  of  the  annua)  report 
on  the  sea  otter  translocation  does  not 
exclude  vessels  other  than  fishing  boats 
A  kelp  cutter  and  research  end  military 
vessels  have  been  obse^^'ed  and 
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recorded  off  San  Nicolas  Island  and  are 
included  in  Table  2  under  the  category 
'Other  Vessels."  As  indicated  in  the 
table,  fishing  activity  accounts  for  the 
majority  of  the  vessels  at  San  Nicolas 
Island,  and  the  number  and  frequency  of 
island  visits  by  "Other  Vessels"  is 
relatively  small.  For  this  reason  kelp 
cutting,  research,  and  military  vessels 
were  included  in  a  single  category. 
Should  the  activities  of  these  or  any 
other  vessels  increase  and  become 
significant,  such  activities  will  also  be 
specifically  identified. 

Comment  14:  How  many  otters  remain 
at  San  Nicolas? 

Respon:<e:  As  of  the  distribution  date 
of  the  annual  report  in  mid-August  1988, 
20  3ea  otters  had  been  consistently 
sighted  at  San  Nicolas  Island  (see  Page  3 
of  annual  report).  Since  then,  as  the  kelp 
beds  were  expanded,  the  otters  have. 
moved  farther  off-shore  and 
consequently  are  more  difficult  to 
locate.  This  phenomenon  also  occurs  on 
the  mainland — autumn  counts  are 
always  lower  than  spring  counts. 
Surveys  over  the  past  few  weeks  have 
identified  at  least  14  otters  in  the 
nearshore  waters  around  San  Nicolas 
Island. 

Comment  15:  The  Service  promised 
not  to  restrict  access  to  the  vicinity  of 
the  island,  but  then  imposed  restrictions. 

Response:  In  1985.  the  Project  Leader 
for  the  Office  of  Sea  Otter  Coordination, 
Sacramento,  California,  stated  that  the 
Service  did  not  intend  to  restrict  public 
access  for  otherwise  legal  activities  at 
San  Nicolas  Island.  Activities  known  to 
be  harmful  to  sea  otters,  such  as  gill  and 
trammel  net  fishing,  were  to  have  been 
restricted.  The  Service  has  not  restricted 
or  closed  off  any  public  access  to  San 
Nicolas  Island,  although  it  has  assisted. 
at  the  request  of  the  Navy  (see  pages  9- 
10  of  annual  report),  with  enforcement 
of  preexisting  Federal  regulations 
promulgated  in  1965  that  close  certain 
areas  around  the  island  to  non-military 
vessel  activity.  Service  Wildlife  Officers 
have  assisted  the  navy  with  informing 
vessel  operators  when  they  are  in 
violation  of  Federal  law. 

Comment  Id:  One  flying  survey  per 
month  is  Inadequte  to  monitor  the 
presence  of  otters  in  the  Management 
Zone. 

Response:  In  the  opinion  of  Service 
biologists  responsible  for  managing  the 
containment  program,  a  .single  aerial 
survey  a  month  is  adequate  to  determine 
if  otters  are  becoming  established  in  the 
Management  Zone.  In  addition  to  this 
survey,  the  Service  relies  heavily  on 
public  reporting  of  sea  otters  and.  in 
fact,  most  reports  of  sea  otters  received 
by  the  Service  have  been  from  the 
public.  A  "walch  dog"  committee  has 


been  established  by  the  fishing 
community  to  report  sea  otters  observed 
in  the  Management  Zone  and  to  stay 
with  the  sea  otters  until  the  Service  can 
arrive  at  the  site  for  validation, 
monitoring  and  capture.  Also,  the 
California  State  Department  of  Fish  and 
Came  conducts  monthly  aerial  surveys 
over  portions  of  the  Management  Zone 
and  reports  to  the  Service  any  sea  otters 
that  are  observed.  Furthermore.  State 
Law  Enforcement  Wardens  patrol  the 
Channel  Island  with  several  vessels  and 
report  sea  otters  if  they  are  observed. 
Last,  the  Service  has  requested  the 
National  Park  Service,  National  Marine 
Fisheries  Service.  State  Department  of 
Parks  and  Recreation  and  County  Parks 
and  Beaches  to  report  any  sea  otters 
that  are  observed. 

Comment  27:  The  annual  report 
contains  no  information  on  observations 
of  otter  behavior,  but  considerable 
detail  on  observations  of  fishermen.  The 
Service  has  placed  more  emphasis  on 
observing  fishermen  than  biological 
study  of  sea  otters. 

Response:  The  Service  has  in  fact 
been  gathering  information  on  the 
behavior  of  otters.  As  an  example,  a 
preliminary  analysis  of  561  sea  otter 
foraging  dives  at  San  Nicolas  Island 
indicates  the  following  proportion  of 
food  items  in  their  diet:  51%  sea  urchins. 
18.5%  unknown.  9%  mole  crabs.  7% 
crabs.  4.5%  black  abalone,  2%  snails.  1% 
lobster,  and  7%  of  other  known  species. 

Comment  78:  The  report  is  biased 
because  it  compares  the  San  Nicolas 
translocation  with  the  1969-70 
Washington  State  translocation,  but  not 
with  an  unsuccessful  translocation  in 
Oregon  at  about  the  same  time. 

fiespo/jse.- The  discussion  in  the 
annual  report  centers  around  the  inilidl 
decline,  but  eventual  success,  of  a 
translocated  population  of  sea  otters. 
The  Washington  State  re  introduction 
was  a  good  example  of  what  might  be 
expected  from  a  successful  sea  otter 
translocation.  If  the  San  Nicolas  Island 
experimental  translocation  fails,  then  a 
comparison  with  the  failed  sea  otter 
translocation  in  Oregon  would  be 
appropriate 

Executive  Order  12291.  Paperwork 

Reduction  .^ct  and  ReguIalor> 
FlexibUit>  Act 

The  Service  has  determined  that  this 
is  not  a  major  rule  as  defined  by 
Executive  Order  12291.  that  the  rule  will 
not  have  a  significant  economic  efTect 
on  a  substantial  number  of  small  entities 
as  described  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq..  and 
that  the  rule  does  not  contain  any 
information  collection  or  recordkeeping 
requirements  as  defined  in  (he 


Paperwork  Reduction  Act  of  198fJ.  44 
U.S.C.  3501  et  seq.  These  conclusions 
were  reached  after  an  analysis  that  Is 
documented  in  a  Determination  of 
Effects  of  Rules,  which  is  on  file  and 
available  for  public  review  at  the 
address  listed  under  ADDRESSES,  above. 

The  effects  of  the  amendments  will 
not  be  significantly  greater  than  those  of 
the  original  rule.  Since  the  establishment 
of  the  sea  otter  population  at  San 
Nicolas  Island  is  not  proceeding  as 
rapidly  as  had  been  originally  expected, 
effects  to  commercial  and  sport  fisheries 
will  occur  later  than  had  been  protected. 
Projected  increases  in  commercial  kelp 
harvest  may  also  be  delayed. 

National  Environmental  Policy  Act 

An  Environmnntal  Assessment 
pertaining  to  this  proposal  has  been 
prepared  and  is  available  for  inspection 
at:  Ventura  Endangered  Species 
Recovery  Office,  (see  ADDRESSES 
above).  It  has  been  determined  that  this 
is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969. 

Author 

The  primary  author  of  this  final  rule  is 
Teresa  Nichols.  Ventura  Endangered 
Species  Recovery  Office  (see 

ADDRESSES,  nbove). 

Final  ReyuUtion  Promulgation 

Accordingly.  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 

below; 

PART17HAMENDE01 

1  The  authority  citation  for  Part  17 
continues  to  read  as  follows; 

Authority:  Pub.  L  93-205.  B7  Stal.  BS4;  Pub. 
L  94-359.  go  Slal.  91 1 :  Pub  L  95-632.  92  Slat 
3751:  Pub.  L.  96-159.  93  Slat.  1225:  Pub.  L  97- 
304.  96  Slat.  1411  (16US.C.1531etseq.J.  Pub. 
L  99-^25. 100  Stat.  3500 1 1986}.  unless 
otherwise  noted. 

2.  Section  17.64  is  amended  by 
revising  paragraphs  (d((2).  (d)(3J(il. 
(dl(3)(ii)  and  (d)(3)(iii)  to  read  as 

follows: 

§  17.S4    Special  Rules— vertebrates. 


(dj  •   •   • 

(2)  Description  of  experimental 
population.  The  experimental  population 
of  southern  sea  otters  shall  include  all 
southern  sea  otters  found  within  the 
translocation  zone  or  the  management 
zone.  The  Service  will  translocate  no 
more  than  70  southern  sea  otters  during 
the  first  year,  supplemented  as 
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necessary  with  up  to  70  otters  per  year 
in  subsequent  years  from  the  parent 
population  to  the  translocation  zone. 
Although  a  maximum  of  250  southern 
sea  otters  may  be  moved  from  the 
parent  population  in  order  1o  establish 
the  experimental  population  in  the 
translocalioa  zone,  it  is  not  likely  that 
supplemental  translocation  after  the 
initial  70  will  involve  more  than  small 
numbers  of  southern  sea  otters,  although 
under  this  plan  a  maximum  of  70  could 
be  moved  if  needed  in  each  year  up  to  a 
total  of  250.  The  ma|ority  of  animals 
translocated  each  year  will  be  weaned, 
immature  sea  otters  with  a  sex  ratio  of 
about  4  to  1.  females  lo  males.  Of  the 
adull  sea  otters  selected  for 
translocation,  approximately  3  out  of 
every  4  animals  will  be  femalc 

(3)  Translocation  process — (i* 
Capture.  Capture  locations  will  be 
selected  primarily  from  the  southern 
third  of  the  range  uf  the  pcirent 
population.  Sea  oilers  will  be  captured 
using  divpr  held  devices,  dip  nets, 
surface  entanjuling  nets,  or  other 
methods  which  may  be  proven  to  be 
safe  and  effective  m  the  future  All 
captiu^  otters  will  be  lagged  and 
examined  by  a  veterinarian  experienced 
in  treating  marine  mammals. 

(ii)  TranspcrL  All  animals  to  be 
translocated  will  be  transported  directly 
to  the  transicM^ilion  zone  or  held  in 
specially  construcled  holding  facilities 
prior  to  tlieir  movement  to  the 
translocation  zone  Access  to  and  care 
of  animals  will  be  restricted  to  Federal 
and  State  personnoi  and  desijinated 
agents  directly  involved  with  the 
translocation.  Each  captured  animal  will 
be  placed  in  a  carrying  cagf  and 
transported  by  truck  to  the  iar.al  airport, 
from  which  pomt  they  will  be  flown  to 
the  translocation  xnnc  From  there  they 
will  be  trucked  to  the  release  site. 

(ill)  Reieasa.  The  animals  will  be 
released  directly  into  the  wild  from  their 
transport  cages,  or  held  for  up  to  5  days 
in  secured  floating  pens  at  the  release 
site.  No  more  than  10  Individuals  will  be 
held  in  any  pen.  and  adult  males  will  be 


held  separately.  When  held  in  floating 
pens  the  animals  will  be  released 
passively  by  opening  the  floating  pens 
and  allowing  animals  to  leave  at  will. 

Dated;  September  21. 1988. 
Susan  Recoe, 

Acting  Assistant  Secretory  for  Fish  and 
Wildlife  and  Porks 
[FRDoc  8ft-21981  Filed  9-26-88;  6:45  ami 


DEPARTMENT  OF  COMMERCE 

National  OceanK  and  AtmospherK: 
Adnum&tration 

50  CFR  Part  675 
fDocket  No.  71147-80021 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  NiiinHd!  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTIOM:  Notice  of  closure. 

SUMMARY:  NOAA  announces  closure  of 

the  Bering  Sea  and  Aleutian  Islands 
Management  Area  to  further  retention  of 
Atka  mackerel  by  U.S-  vessels  This 
action,  taken  under  provisions  of  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  IFMP).  limits 
retention  of  Atka  mackerel  to  those 
amounts  specified  for  total  allowable 
catch  [TA^l  iuid  allowable  biological 
catch  (ABCi 

dates:  Effective  September  72. 1968. 
Comments  will  be  accepted  through 
Odober  7. 1988 

adohess:  Comments  should  be  mailed 
to  lames  W  Bnx>is.  Acting  Director. 
AUskd  Region.  National  Manne 
Fisheries  Service.  P.O  Box  letifl.  funeau. 
Ak.  99802.  or  delivered  to  Room  453. 
Federal  Buildioj;.  709  West  Ninth  Street 
Juncdu,  Alaska 

FOR  FURTHER  INFORMATION  CONTACT: 
Pat  Peacock,  Resource  Management 
Specialist.  KMVS,.  907-586-7230. 


SUPPI.£MC«rTARV  INFORMATION:  The 

FMP.  which  governs  the  groundfish 
fishery  in  the  EEZ  of  the  Benng  Sea  and 
Aleutian  Islands  area  under  the 
Magnuson  Fisher\-  Conservation  and 
Management  Act.  is  implemented  by 
rules  appearing  at  50  CFR  61 1.93  and 
Part  675, 

Under  $  675.20(a)I4)(iiH8|.  the 
Regional  Director  has  determined  thai 
the  TAG  of  Atka  mackerel  in  the  Benng 
Sea  and  Aleutian  Islands  Management 
Area  (17,650  mt)  will  be  reached  by 
September  22. 1988.  Therefore.  U.S. 
fishermen  must  treat  Atka  mackerel  in 
Ihe  same  manner  as  prohibited  species, 
as  described  in  5  675.201c).  for  the 
remainder  of  the  fishing  year. 

Other  notices  concerning  Atka 
mackerel  are  at  53  FR  894  (lanuary  14. 
1968)  and  53  FR  33140  (August  30  1988) 

Classirication 

This  action  is  taken  under  the 
authority  of  50  CFR  675.20(a|  and 
complies  with  Executive  Order  12291. 

The  Assistant  Administrator  for 
Fisheries  finds  for  good  cause  that  it  is 
impractical  and  contrary  to  the  puhSir 
interest  to  provide  prior  notice  and 
opportunity  for  comment.  Immediate 
effectiveness  of  this  notice  is  necessar\ 
lo  prevent  the  TAC  and  ABC  of  Atka 
mackerel  from  being  exceeded. 

Interested  persons  are  invited  lo 
submit  comments  m  writing  to  the 
address  above  for  13  days  after  the 
effective  date  of  this  notice. 

List  of  Subjects  in  50  CFR  Part  675 

Fish,  Fishentrs.  Reporliiv:  and 
recordkeeping  requirements 

Authority:  16  U.S.C,  1001  c:  si^. 

D<j1ed-  September  22. 19B8- 
]oe  P.  Clem. 

Acting  Director  of  Office  Ftshenes 
Conservation  nod  Staaagemenl.  Notional 
Marine  Fisheries  Service. 
(FR  Doc.  a&-Z20S7  Filed  9^22-88;  4:35  pm) 
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Th)s  section  of  the  FEDERAL  REGISTER 
contains  notices  lo  the  public  of  the 
Dfoposed   issuance  ol  rules  and 
regulations.   The  purpose  o(   these  notices 
IS   10  give  mierested  persons  an 
opportunitv   to  participate  <n   the  rule 
making  prior  to  the  adoption  ot  the   final 
rules 

DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  273 

1  Amendmenf  No   306  EH  1 

Food  Stamp  Progrann;  Employment 
and  Training  Requirements— 
Performance-based  Funding 

agency:  Food  and  Nutrition  Service. 

I'SDA. 

action:  Proposed  rule. 

summary:  This  rule  proposes  to 
establish  a  performance-based  measure 
rind  allocation  method  to  distribute  S7.5 
million  in  grant  funds  lo  State  agencies 
for  their  Food  Stamp  Employment  and 
Training  (E&T)  Programs,  beginning  in 
Fiscal  Year  1989.  The  Department 
originally  announced  lis  intention  to 
establish  such  a  performance-based 
measure  in  the  preamble  to  the  final 
rulemaking  published  on  December  31, 
1986  (51  FR  35152).  which  implemented 
ihe  E&T  requirements  contained  in  the 
Food  Security  Act  of  1985.  The 
allocation  method  proposed  in  this  rule 
\s  intended  to  provide  financial 
mcentives  for  State  agencies  to  operate 
effective  E&T  programs. 
DATE:  There  is  a  need  to  expedite  final 
publication  of  this  rule  because  it  calls 
for  the  distribution  of  S7.5  million  in 
Fiscal  Year  1989.  For  this  funding  tu  be 
distributed  with  enough  time  for  State 
tigencies  lo  incorporate  it  into  their  E&T 
programs  Ihe  usual  comment  period  is 
being  shortened.  Comments  must  be 
nir.fMVHd  October  27.  1988. 
ADDRESS:  Comments  should  be 
dddressed  to  Art  Foley-  Supervisor, 
I.f?g!slation  and  Work  Policy  Section. 
Family  Nutrition  Programs,  Food  and 
Nutrition  Service.  3101  Park  Center 
Drive.  Alexandria.  Virginia  22302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  reS'irding  this  proposed 
rulemaking  should  be  addressed  to  Mr. 
Foley  at  the  above  address  or  by 
telephone  at  (703)  756-3389. 


SUPPLEMENTARY  INFORMATION: 

ClassiHcation 

Executive  Order  12297 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  Secretary's 
Memorandum  No.  1512-1.  The 
Department  has  classified  this  action  as 
non-major.  The  effect  of  this  action  on 
Ihe  economy  Mrill  be  less  than  SlOO 
million.  This  action  will  have  no  effect 
on  costs  or  prices.  Competition, 
employment,  investment,  productivity, 
and  innovation  will  remain  unaffected. 
There  will  be  no  effect  on  the 
competition  of  United  States-based 
enterprises  with  foreign-based 
enterprises. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  Programs  under  No.  10.551. 
For  Ihe  reasons  set  forth  in  the  final  rule 
related  Notice(s)  of  7  CFR  Part  3015. 
Subpart  V  (48  FR  29115).  this  progiam  is 
excluded  from  Ihe  scope  of  Executive 
Order  12372  which  requires 
intergovemmenlal  consultation  with 
Stale  and  local  officials. 

Rei4ulatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  {Pub. 
L.  96-354.  Slat.  1164,  September  19. 
1980).  S.  Anna  Kondratas.  Administrator 
of  the  Food  and  Nutrition  Service,  has 
certified  that  this  action  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
State  and  local  welfare  agencies  will  be 
the  most  affected  as  they  administer  the 
Pi^gram. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
the  reporting  and  recordkeeping 
requirements  contained  m  (his 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Act.  The  OMB 
approval  number  for  these  requirements 
is  0584-0339. 

Background 

This  rulemaking  proposes  a 
performance- based  measure  and 
allocation  method  to  distribute  $7.5 
million  in  Employment  and  Training 
Program  grant  funds  to  State  agencies  to 


assist  the  States  in  meeting  their 
administrative  costs  in  operating  EftT 
programs. 

The  employment  and  training 
provisions  of  the  Food  Stamp  Act  of 
1977  were  enacted  "for  the  purpose  of 
assisting  members  of  households 
participating  in  the  Food  Stamp  Program 
in  gaining  skills,  training  or  experience 
that  will  increase  their  ability  to  obtain 
regular  employment. "  (7  U.S.C 
2015(d)(4)(A))  These  previsions  were 
implemented  in  the  final  regutalinns 
issued  on  December  31. 1986  (51  FR 
35152).  A  major  point  of  emphasis  in  the 
legislation  is  that  State  agencies  be 
provided  flexibility  in  designing  the 
programs  they  wish  to  operate.  The  role 
of  the  Department  in  approving  State 
plans  and  monitoring  State  agency 
performance  is  to  ensure  that  each  State 
agency  operates  a  meaningful  program 
that  enables  its  able-bndied  stamp 
recipients  to  improve  their  employment 
prospects. 

The  Department  beheves  that 
achievement  of  these  goals  can  be 
enhanced  by  using  a  performance-based 
measure  and  allocation  method  lo 
allocate  among  the  State  agencies  some 
of  the  grant  funds  available.  By  doing  so. 
the  Department  will  reward  State 
agencies  for  good  performance  and  will 
thereby  provide  extra  incentive  for  State 
agencies  to  perform  well.  The 
Department  announced  its  intention  to 
use  such  a  method  to  allocate  $15 
million  in  grant  funds  in  the  preamble  to 
Ihe  December  31. 1986  rule.  (51  Fr  35152. 
35155)  For  Fiscal  Year  1989  this  amount 
has  been  reduced  by  one-half  to  enable 
State  agencies  to  maximize  their 
expenditures,  but  will  be  set  at  $15 
million  in  subsequent  years. 

Performance- Based  Funding 

Public  Law  99-198  amend  the  Food 
Stamp  Act  of  1977  (7  U.S.C.  2011  el  seq. ) 
to  authorize  the  Department  of 
Agriculture  to  dislribule  among  Stale 
agencies  $60  million  in  E&T  grants  in 
Fiscal  Year  1988  and  $75  million  in  each 
of  Fiscal  Years  1989  and  1990.  (In 
addition  to  E&T  grants  which  require  no 
Slate  matching.  State  agencies  also 
receive  Federal  matching  funds  for 
approved  expenditures  for  participant 
reimbursements  up  lo  $12.50  per 
participant  per  month  and  50  percent 
reimbursement  for  additional 
administrative  costs  above  the  initial 
Federal  grant.) 
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Current  regulations  allocate  E&T  grant 
money  according  to  each  State  agency's 
food  stamp  caseload  as  a  percentage  of 
the  country's  total  food  stamp  caseload. 
(7  CFR  273,7(d|)  This  ratio  determines 
each  Stale  agency's  portion  of  the 
available  grant  funds.  The  Department 
will  allocate  the  additional  $7.5  million 
in  FY  1989  and  $15  million  in  subsequent 
years  according  (o  a  measure  of  each 
State  agency's  performance  in  operating 
employment  and  training  programs 
relative  to  (he  performance  of  all  State 
agencies 

To  arrive  at  a  perfonnance  measure. 
the  Department  considered  a  variety  of 
input,  process  and  outcome  measures. 
Input  measures,  such  as  the  number  of 
work  registrants  in  a  S(a(e,  would  base 
performance-based  funding  shares  on 
(he  po(ential  size  or  cost  of  a  State's 
E&T  program.  (In  and  of  themselves, 
however,  input  measures  would  be  a 
poor  means  of  determining  performance, 
although  they  could  be  used  in 
conjunction  wilh  other  measures  to  rank 
Stales  in  terms  of  cost-effectiveness  or 
by  Ihe  percentage  of  the  potential 
caseload  being  ser\'ed.)  f*rocess 
measures  would  emphasize  the  relative 
level  of  E&T  activities  among  Stale 
agencies  by  tracking  Ihe  number  of  food 
stamp  recipients  who  actually 
participate  in  E&T  activities  or  are 
otherwise  dealt  with  by  program 
operators.  Oulcome  measures  would 
either  track  par(icipan(s  during  or  after 
E&T  involvement,  or  use  a  proxy  to 
determine  a  program's  success  in 
helping  participants  reach  a 
predetermined  goal,  such  as  the  number 
of  participants  who  obtain  jobs  and 
therefore  receive  fewer  food  stamp 
benefits. 

The  Department  is  proposing  to  use  a 
process  measure  which  calculates  the 
total  number  of  each  eligible  State 
agency's  E&T  mandatory  placements  as 
a  percentage  of  all  the  Slate  agencies' 
E&T  mandatory  participants  eligible  to 
be  placed.  An  E&T  mandatory 
participants  is  defined  as  a  food  stamp 
program  applicant  or  participant  who  is 
required  to  work  register  under  7  U.S.C. 
2014(d)(1)  or  (2)  and  who  (he  State 
determines  should  not  be  exempted 
from  participation  in  an  employment 
and  training  program.  Stale  agencies 
may  consider  a  person  placed  if  the 
person  commences  an  employment  and 
(raining  component,  or  fails  to  comply 
with  E&T  requirements  and  is  sent  a 
Noticed  of  Adverse  Action  for 
noncompliance.  (Eligibility  for 
performance-based  funding  will  be 
explained  later  in  this  preamble.)  This 
percentage  would  then  be  multiplied  by 
$7.5  million  FY  1989  and  $15  million  in 


later  years,  to  arrive  al  each  Stale 
agency's  share  of  performance-based 
funding. 

The  DeparlmenI  is  proposing  this 
measure  for  several  reasons.  First,  using 
this  measure  would  provide  more  money 
to  those  State  agencies  which  are  more 
active  than  others  In  providmg  (raining 
and  services  to  food  stamp  par()cpant8 
and  in  taking  administrative  action  in 
accordance  with  regulatory 
requirements  against  noncompliant 
individuals.  Second,  this  will  provide 
Stales  with  an  incentive  to  serve  E&T 
mandatory  participants,  (he  popula(i(m 
for  whom  food  s(amp  E&T  Is  intended. 
We  do  not  believe  lha(  (he  Department 
is  providing  a  disincentive  to  Stales 
which  wish  (»  serve  volunteers,  and  will 
continue  counting  volunteers  toward 
achievcmeni  of  performance  standards. 
Third,  this  measure  will  use  data  which 
all  State  agencies  should  be  collecting 
and  reporting  consistently.  Data 
necessary  for  an  outcome  performance 
standard  are  not  now  available.  Slate 
agencies  are  not  currently  required  to 
track  and  report  on  par(iclpan(s  who 
ob(ain  jobs,  (he  types  of  jobs  they 
obtain,  or  (he  effects  of  employmeni  or 
disqualifications  on  program  costs.  On 
examination,  other  proxies  of  program 
outcomes,  such  as  a  comparison  of  the 
number  of  work  registrants  in  different 
lime  periods,  were  judged  (o  be  too 
dependent  on  factors  (such  as  general 
economic  rxindillons)  to  be  a  fair 
measure  of  a  State  agency's  E&T 
program.  The  Department  has  decided, 
therefore,  (hat  (he  number  of  E&T 
mandatory  participants  reported  as 
placed  by  State  is  currently  the  best 
measure  for  dislribudng  performance- 
based  fundmg. 

Measurement  Period  for  Perfonnanc e- 
Based  Funding 

The  Department  is  proposing  that  the 
measurement  period  for  each  fiscal 
year's  funding  be  the  calendar  which 
ends  three  quarters  before  the  beginning 
of  ihe  perlinenl  fiscal  year.  For  example, 
data  from  Calendar  Year  1988  would  be 
used  lo  determine  performance-based 
funding  allocations  for  Fiscal  Year  1990. 
This  schedule  would  apply  for  each  year 
after  Fiscal  Year  1989.  the  first  year  in 
which  performance-based  funding  will 
be  dislributed.  For  FLscal  Year  1989.  only 
data  from  the  second,  third  and  fourth 
quarters  of  Calendar  Year  1987  would 
be  used,  because  employment  and 
training  programs  were  not  implemented 
until  April.  1987.  This  schedule  will 
enable  (he  Depar(menl  to  notify  State 
agencies  prior  to  the  beginning  of  each 
fiscal  year  of  the  portion  of  the 
enhanced  funding  they  will  i^ceive  that 
year.  This  schedule  would  then  allow 


Stale  agencies  to  effectively  plan  for  Ihe 
use  of  the  performance-based  funding. 
The  schedule  also  minimizes  the  period 
of  time  between  the  end  of  the 
measurement  period  and  issuance  of 
allocation  amounts,  white  usmg  data 
due  lo  be  reported  early  enough  for 
there  to  be  some  time  to  resolve 
questions  on  the  data,  such  as 
discrepancies  between  monthly, 
quarterly  and  annual  figures,  or  lo 
obtain  missing  categories  of  data. 
For  Fiscal  Year  1989.  however, 
performance-based  funding  cannot  be 
allocated  until  final  n>gulations  arc 
pulished.  This  will  not  occur  before  (he 
Fiscal  Year  1989  E&T  plans  are  due  lo  be 
submitted.  For  Fiscal  Year  1969. 
therefore.  Slate  agencies  will  receive 
extra  performance-based  funding  afler 
the  start  of  the  fiscal  year.  While  this  is 
not  ideal,  (he  Department  believes  It  is 
preferable  lo  move  to  a  performance- 
based  measure  after  the  start  of  Fiscal 
Year  1969,  rather  (han  to  distribute  an 
additional  S7.5  million  according  lo  the 
current,  general  allocation  formula  In 
Fiscal  Year  1989  only  to  remove  it  from 
the  general  allocation  base  in  Fiscal 
Year  1990. 

Eligibility  for  Performance-Based 
Funding 

Thr;  p(;rformjtnce-bascd  funding 
method  proposed  in  this  rule  Is  not  the 
only  measure  of  State  agency  E&T 
performance  that  has  a  financial  impact. 
Current  regulations  provide  thaU 
starling  in  Fiscal  Year  1989,  Stale 
agencies  must  meet  performance 
standards  or  be  liable  for  a  financial 
sanction.  These  performance  standards 
require  35  percent  of  the  Stale  agency's 
non-exempt  work  registrants  to  begin  a 
component  or  bo  referred  for  sanction 
during  both  the  first  quarter  of  Fiscal 
Year  1989  and  Ihe  remainder  of  Fiscal 
Year  1989.  (Fiscal  Year  1989  is 
somewhat  unusual  because  It  is  the  only 
year  in  which  Slate  agencies  must  meet 
a  standard  for  the  first  quarter  and  one 
for  ihe  remaining  Ihree  quarters  of  Ihe 
year.)  The  performance  standard  level 
increases  lo  50  percent  for  F'iscal  Year 
1990.  Under  current  regulations,  the 
Department  will  inform  Stale  agencies 
of  performance  standard  requirements 
for  following  years  at  a  later  time.  State 
agencies  may  request,  and  have 
approved  prospectively,  lower 
performance  standards  for  a  fiscal  year 
if  they  supply  convincing  justincation 
(hat  a  lower  standard  is  warranted  due 
(o  Ihe  types  of  individuals  they  are 
serxing  or  high-intenslly  components 
being  offered.  If  a  Slate  agency  does  not 
meet  its  performance  standard,  it  loses  a 
portion  of  its  administrative  funding 
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equal  to  the  pcPcenlRge  by  which  it 
Tailed  to  meet  its  performance  standard, 
multiplied  by  its  EAT  grant. 

Because  the  use  of  a  ratio  of  State 
agency  placements  to  national 
placements  provides  a  portion  of 
performance-based  funding  to  those 
Sldte  agencies  which  are  being 
financially  penalized  for  poor 
performance,  the  Department  is 
proposing  to  limit  the  eligibility  for 
performance-based  funding  starling  in 
Fiscal  Year  1991  to  State  agencies  which 
have  met  their  performance  standards. 
as  set  forth  in  §  273. 7(o).  for  the  second 
prior  fiscal  year.  (For  Fiscal  Year  1991. 
the  Fiscal  Year  1989  standard  must  be 
met  )  The  delay  in  applying  this 
provision  is  because  performance 
standards  take  effect  for  the  first  time  in 
Fiscal  Year  1969.  For  example,  if  a  Slate 
agency  does  not  meet  each  of  the 
performance  standards  for  Fiscal  Year 
1989  (for  the  Tirsl  quarter  and  the 
remaming  three  quarters),  then  tt  would 
be  ineligible  for  any  performance-based 
funding  for  Fiscal  YparlQtn  If  a  Slate 
agency  does  not  meet  the  50  percent 
performance  standard  for  Fiscal  Year 
1990.  then  il  would  be  ineligible  for  any 
share  of  Fiscal  Year  1992  performance- 
based  funding.  As  sldlf^d  above  State 
agencies  may  request  and  have 
approved  prospectively  lower 
performance  standards  for  a  fiscal  year, 
if  ihpy  supply  convincing  luslification.  If 
a  Sfate  agency  has  had  its  performance 
standard  lowered  prospectively,  it  need 
meet  only  that  lower  standard  to  be 
eligible  for  a  portion  of  the  performance- 
uased  funding  pool.  Stale  agencies 
\%hich  are  deinrmmed  to  be  ineligible  for 
'!ny  performance- based  funding  in  a 
i."  vPH  year  will  have  iheir  placements 
nrted  m  computing  the  national 
placement  total  when  calculating 
performance-based  shares  for  eligible 
State  agencies. 

Bernusp  the  Department  intends  to 
ir.form  Sta^e  agencies  in  May  or  ]une  of 
pH',  h  year  of  the  funding  shares 
H\  riilable  for  the  following  fiscal  year 
for  FAT  grants,  including  any 
performance-based  funding,  the 
Df-partinent  needs  to  establish  a  final 
ditte  by  which  reports  must  be  received 
IP.  order  for  the  data  to  be  considered. 
The  FNS-58ri  report  is  due  to  the 
appropriate  regional  office  45  days 
rollowing  the  end  of  a  quarter  The 
Department  expects  reports  to  be 
subrr.'.lted  by  this  dale  However  in 
order  to  clearly  state  how  late  report? 
Will  be  treated,  this  rule  proposes  that 
any  report  received  by  FNS  later  than 
March  1  shall  not  be  considered  when 
performance- based  funding  is  calculated 
for  the  fiscal  year  beginning  the  next 


October.  Additionally,  if  a  Slale  agency 
hiis  not  submitted  all  reports  fur  the 
prior  fiscal  year  (the  last  of  which  is  due 
by  mid-November]  and.  due  to  missing 
reports,  the  Deportment  cannot 
determine  whether  the  State  agency  has 
met  the  pertinent  performance  standard. 
the  State  agency  will  not  be  eligible  to 
receive  any  performance-based  funding 
for  the  fiscal  year  beginning  the 
following  October, 

This  rule  also  proposes  that  the  data 
used  to  determine  whelher  a  Slale 
agency  has  met  its  performance 
standard  in  order  to  be  considered 
eligible  for  perform  a  nee -based  funding 
shall  be  the  data  that  is  submitted  on 
the  quarterly  reports  for  a  fiscal  year. 
Even  if  a  State  agency  files  an  appeal  to 
show  that  it  had  good  cause  for  not 
meeting  its  performance  standard,  the 
results  of  that  hearing  would  not  render 
the  Stale  agency  eligible  for  a  share  of 
the  performance-based  funding,  if  the 
data  it  submitted  shows  that  its 
performance  was  below  the  standard. 
The  appeal,  of  course,  would  have  an 
impact  on  whelher  the  Slate  agency  is 
sanctioned  for  failure  lo  meet  the 
standard.  The  proposed  approach  is 
necessary  in  order  to  ensure  that  Ihe 
dislnbulion  of  performance-based 
funding  is  not  belatedly  or  repeatedly 
modified  for  all  Slate  agencies,  based  on 
Ihe  results  of  hearings  of  a  small  number 
of  State  agencies. 

Outcome  Measures 

This  proposed  measure  does  not 
attempt  to  distribute  funding  based  on 
the  outcomes  of  participation  m  food 
stamp  employment  and  training 
programs  (such  as  the  number  of 
participanls  who  obtain  regular 
employment).  We  currently  do  not 
require  Slate  agencies  to  track 
participants  to  determine  who  obtains 
jobs.  We  believe  that  outcome-based 
performance  measures  may  be  more 
appropriate  as  the  employment  and 
training  program  matures,  and  will  be 
exploring  this  option  in  the  future.  To 
that  end.  in  addition  to  soliciting 
comments  on  the  approach  proposed  in 
this  rulemaking,  we  are  also  soliciting 
comments  on  whelher  performance- 
based  funding  should  ultimately  rely  on 
outcome-based  measures  and 
recommendations  on  what  ihose 
measures  should  be.  as  well  as  how 
State  agencies  should  be  required  to 
gather  and  report  data  to  determine 
those  measures. 

The  Department  is  committed  to 
distributing  funding  on  the  basts  which 
provides  the  most  effective  incentives 
for  realizing  the  goals  of  the  EAT 
Program.  The  Department  views  this 
proposed  regulation  as  an  interim 


measure  which  makes  the  best  possible 
use  of  the  existing  data  base.  However, 
the  Department  is  willing  to  require 
expanded  data  collection  if  any  added 
burden  of  data  collection  is  outweighed 
by  the  benefits  of  better  aligning  fundmg 
with  performance.  For  example, 
measures  of  program  outcomes  such  as 
increased  earnings  and  decreased 
dependency  on  food  stamps  may  offer 
belter  evidence  of  program  success  than 
measures  of  ihe  breadth  of 
implementation.  Outcome  measures  are 
not  reported  now  and  collecting  them 
would  entail  increased  reporlmg 
requirements.  The  DeparlmenI  is 
soliciting  comments  on  (1 1  the  potential 
of  different  allocation  methodologies  for 
improving  services  lo  participants:  (2J 
the  effecl  of  these  methodologies  on  Ihe 
equity  of  Slale  agency  funding;  (3)  Ihe 
specifications  for  any  new  data  lo  be 
collected:  (4)  the  costs  of  any  new  data 
collection.  If  the  response  lo  these  issues 
Indicates  that  there  is  a  beller 
methodology,  the  Department  will  move 
as  quickly  as  possible  lo  replace  the 
interim  measures  developed  us  a  result 
of  this  rulemaking  with  the  beller 
approach. 

List  of  Subjecls  in  7  CFR  Part  273 

Administrative  practice  and 
procedures.  Aliens.  Claims.  Food 
Stamps,  Fraud,  CranI  programs — social 
programs,  Penalties.  Reporting  and 
recordkeeping  requirements.  Social 
Security.  Students. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  Part  273  is  proposed  to 
be  amended  as  follows. 

PART  273— CERTIFICATION  OF 
EUGIBLE  KOUSEHOLOS 

1.  The  authority  citalion  for  Part  273 
continues  lo  read  as  follows: 

Authority:  7  VSXl  20n-20L*9. 
1  In  5  273.7; 

a.  The  title  of  paragraph  (d)(1}  is 
revised. 

b.  The  first  sentence  of  paragraph 
(dHlHi)lA)  is  amended  by  removing  the 
words  "paragraph  (d)(l)(i)(B("  and 
adding  the  words  "paragraphs  (d)tli(i) 
(B)  and  {€]"  in  their  place. 

c.  Paragraphs  (d)(1)(iMBJ  thrt)ugh  (E) 
are  redesignated  us  paragraphs 
IdHlKiMO  through  IF),  and  a  new 
paragraph  (d)ll)(i)(B)  is  added  lo  read  as 
follows: 

§273.7    Work  raqulrwTwH*. 

[fi]  Federal  financial  participation 
(1)  Employment  and  training  grants. 
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(B)  Performance  based  funding-  The 
Secretary  shall  allocate  $7.5  million  in 
Fiscal  Year  198S  and  $1 5  million  of  the 
Federal  funds  available  each  fiscal  year 
thereafter  for  employment  and  training 
grants  on  the  basis  of  the  number  of  E  & 
T  mandatory  participants  reported  as 
placements,  as  defined  in  273.7(ol(2),  in 
a  prior  period.  Performance-based 
funding  shall  be  based  on  the  number  of 
E  &  T  mandatories  placed  in  an  eligible 
State  as  a  ratioof  E&T  mandatory 
participants  placed  in  all  eligible  States 
in  the  calendar  year  that  ends  nine 
months  before  the  beginning  of  the  fiscal 
year  (e.g..  Fiscal  Year  1990  performance- 
based  funding  shall  be  based  on 
placements  in  Calendar  Year  1986).  In 
order  to  be  eligible  for  a  share  of 
performance-based  funding  for  Fiscal 
Year  1991.  a  State  agency  must  have  met 
its  performance  standard  (as  established 
prospectively)  for  the  first  quarter  of 
Fiscal  Year  1989  and  its  performance 
standard  for  the  final  three  quarters  of 
Fiscal  Year  1989.  In  order  to  be  eligible 
for  a  share  of  performance-based 
funding  for  Fiscal  Year  1992  or  any  fiscal 
year  thereafter,  a  State  agency  must 
"have  met  its  performance  standard  {as 
established  prospectively)  for  the 
second  preceding  fiscal  year  (e.g.,  to 
receive  any  performance-based  funding 
for  Fiscal  Year  1992,  a  State  agency 
must  have  met  its  performance  standard 
for  Fiscal  Year  1990).  Reports  containing 
data  on  mandatories  placed,  described 
in  §  273.7(c)(6).  (7),  and  18),  shall  be 
received  by  FNS  no  later  than  March  1 
in  order  lo  be  used  in  determining 
whether  a  Slale  agency  is  eligible  for 
performance-based  funding  and  in 
calculating  the  performance-based 
funding  share  for  ihe  fiscal  year 
beginning  the  following  October.  If  the 
data  on  the  reports  show  that  a  State 
agency  did  not  meet  its  performance 
standard  for  the  second  precedmg  fiscal 
year  or  if  missing  reports  prevent  the 
Department  from  being  able  to 
determine  if  a  State  agency  met  such 
performance  standard,  data  on 
placements  by  the  State  agency  shall  be 
complelely  disregarded  when 
determining  performance-based  funding 
shares  for  other  eligible  Stale  agencies. 
No  Stale  agency  will  be  eligible  for 
performance-based  funding  if  it  has  met 
its  performance  standard  for  the  second 
preceding  fiscal  year,  regardless  of 
whether  a  good  cause  appeal  is  filed, 

Dale:  September  ao,  198a. 
Sonb  F.  Crow, 

Acting  Administrator.  Food  and  Nutrition 

Honice. 
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Agricultural  Marketing  Service 

7  CFR  Part  906 

Proposed  Expenses  and  Assessment 
Rate  for  Marketing  Order  Covering 
Oranges  and  Grapefruit  Grown  in 
Lower  Rio  Grande  Valley  in  Texas 

AGENCY:  Agricultural  Marketing  Serx'ice, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARV:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
906  for  the  1988-«9  fiscal  period 
established  for  thai  order,  The  proposal 
is  needed  for  the  Texas  Valley  Citrus 
Committee  to  incur  operating  expenses 
during  the  1988-89  fiscal  period  and  to 
collect  funds  during  thai  period  lo  pay 
those  expenses.  This  would  facilitate 
program  operations.  Funds  to  administer 
this  program  are  derived  from 
assessments  on  handlers. 
0AT1&  Comments  must  be  received  by 
October  7. 198a 

ADDRESS:  Interested  persons  are  invited 
vj  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk.  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96456.  Room  2085-S.  Washington. 
DC  20900-64.'>6.  Comments  should 
reference  the  dale  and  page  number  of 
this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours, 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  D.  Rasmussrn.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456,  Room  25;i5-S.  Washington. 
DC.  20090-0456,  telephone  202-475-3918. 
SUPPLEMENTARY  INFORMATION:  This  rule 

is  proposed  under  Marketing  Order  No. 
906  (7  CFR  Part  906)  regulating  the 
handling  of  oranges  and  grapefruil 
grown  in  Ihe  Lower  Rio  Grande  Valley 
in  Texas.  TTie  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C  GOl- 
674).  hereinafter  referred  lo  as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmenlal  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  Ihe  requirements  set  forlh 
in  the  Regulator)'  Flexibility  Act  (RFA). 
the  Adminislralor  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  Ihe  scale  of 


business  subjecl  to  such  actions  in  order 
that  small  businesses  wilt  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  22  handlers 
of  oranges  and  grapefruil  under  this 
marketing  order,  and  approximately 
3.t>X)  producers  in  the  regulated  area. 
Small  agricultural  producers  have  been 
defined  by  Ihe  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  S500.000. 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  S3.500,(XW.  The 
majonty  of  the  handlers  and  producers 
may  classified  as  small  entities. 

Each  marketing  order  administered  by 
the  Department  of  Agriculture  requires 
that  the  assessment  rate  for  a  particular 
fiscal  period  shall  apply  lo  all 
assessable  commodities  handled  from 
the  beginning  of  such  period.  An  annual 
budget  of  expenses  is  prepared  by  each 
administrative  committee  and  submitted 
to  the  Department  for  approval.  The 
members  of  the  administrative 
committees  are  handlers  and  producers 
of  the  regulated  commodities.  They  are 
familiar  with  the  committee's  needs  and 
w  ith  the  costs  for  goods,  services,  and 
personnel  in  Ihctr  local  areas,  and  are 
ihus  in  a  position  to  formulate 
appropriate  budgets.  The  budgets  are 
formulated  and  discussed  in  public 
meolings.  Thus,  all  dirpctly  affected 
persons  have  an  opportunity  to 
piirticipate  and  provide  input. 

Tlio  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
anticipated  ixpenses  by  expected 
shipments  of  the  commodity  (e.g. 
pounds.  Ions,  boxes,  cartons,  etcj. 
Because  that  rale  is  applied  to  actual 
shipments,  il  must  be  established  at  a 
role  which  will  produce  sufficient 
income  to  pay  die  commiltee's  expected 
expenses.  Recommended  budgets  and 
rales  of  assessment  are  usually  acted 
upon  by  the  committee  before  a  season 
sUirt.'t.  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approvals  must  be 
expedited  so  thai  the  committees  will 
have  funds  lo  pay  their  expenses. 

The  Texas  Valley  Citrus  Committee 
met  September  6.  1988.  and  unanimously 
recommended  1988-89  fiscal  period 
expenditures  of  $1,376,634  and  an 
assessment  rate  of  $0.12  per  7/10  bushel 
carton  of  assessable  oranges  and 
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grapefruil  shipped  under  M.O.  906.  In 
comparison.  1987-68  budgeted 
expenditures  were  S857,4<X)  with  an 
assessment  rate  of  $010  per  7;'ia  bushel 
carton  shipped.  Ma|or  expenditure  items 
this  year  m  comparison  to  1987 -6H 
actual  expenditures  [in  parenthe.ses)  are 
Sl.OHO.OOO  (S462.000)  for  adverti8in(>  and 
promotion.  S!43.53-t  (396.601]  fur  the 
mex-fly  program,  and  $153,000  ($96,920) 
for  program  administration.  The 
increase  in  advertising  expenses  is 
needed  to  market  the  1988-89 
production  expected  to  be  15  percent 
higher  than  last  season.  The  increase  in 
program  administration  expenses  is 
needed  to  cover  salary  and  rent 
increases  and  the  anticipated  cost  of 
participating  in  a  possible  citrus 
conference  in  California. 

An  estimated  assessment  income  of 
S918.528  based  on  the  shipment  of 
7.654.400  cartons  of  oranges  and 
grapefruit,  along  with  S35.000  in  interest 
income.  S54.000  m  prepaid  advertising 
and  S369.106  to  be  taken  from  the 
operating  rcser\'e  will  be  utilized  lo 
cover  the  proposed  1988-89  fiscal  period 
expenditures. 

Unexpended  funds  from  the  1987-88 
fiscal  penod  will  be  placed  in  the 
committee's  operating  reserves.  The 
resen.es  arf  well  within  the  maximum 
authorized  under  the  order. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  in  appropriate  because 
the  budget  and  assessment  rate 
approvals  for  the  Texas  citrus  program 
need  to  be  expedited.  The  committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses,  which  are  incurred  on  a 
continuous  basis. 

List  of  Subjects  in  7  CFR  Part  906 

.Marketing  agreements  and  orders. 
Oranges  and  grapefruit,  Texas. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  §  906.228 
be  added  as  follows: 


PART  906— ORANGES  AND 
GRAPEFRUIT  GROWN  IN  LOWER  RIO 
GRANDE  VALLEY  IN  TEXAS 

1  The  authonty  citation  for  7  CFR 
Part  906  continues  lo  read  as  follows: 

Authority:  S^rs  1-14  4rt  StaL  31.  as 
amended,  r  U  b  C  tii31-*C4 

2.  New  §  906.228  is  added  to  read  as 
follows: 

§  906.228    Expenses  and  assessment  rate. 

Expenses  of  Sl,376.6;)4  by  the  Texas 
Valley  Citrus  Committee  are  authorized, 
and  an  assessment  rate  of  S0.12  per  7/10 
bushel  carton  of  assessable  oranges  and 
grapefruit  is  established  for  the  fiscal 
period  ending  July  31.  1989.  Unexpended 
funds  from  the  1987-88  fiscal  year  may 
be  earned  over  as  a  reserve. 

Dalod  September  22. 1988. 
WiUiam  |.  Doyle, 

Assocjole  Deputy  Director.  Fruit  and 
Vegelob/e  Division. 
[FT*  Doc.  88-22106  Filed  9-26-88;  8:45  am| 

BILLING  CODE  MKMK-M 

7  CFR  Part  981 

(FV-ee-126! 

Almonds  Grown  In  Califomta; 
Administrative  Rules  and  Regulations 
Concerning  Report»r>g  Requirements 
for  Handler  Informatk^n  Streets  And 
Order  Requirements  for  Sample 
Almond  Packages 

AGENCY:  .•\gricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  mle. 

summary:  This  proposed  rule  would 
change  administrative  rules  and 
regulations  concerning  requirements 
established  under  the  Federal  marketing 
order  for  California  almonds  to  require 
handlers  of  California  almonds  to:  (1 1 
File  no  later  than  September  1  of  each 
year  ABC  Form  42.  a  handier 
information  sheet,  listing  the  handler's 
name,  address,  phone  number, 
ownership  or  corporate  information  and 
acknowledpement  of  receipt  of 
Marketing  Order  program  information: 
and.  (2)  place  written  orders  for  sample 
packages  with  the  Almond  Board  of 
California  (Board)  no  later  than 
February  1  of  any  crop  year  (or  August 
15  of  any  crop  year,  when  a  40  percent 
deferment  provision  contained  m  the 
order  is  used)  to  receive  credit  against 
their  assessment  obligations  for  that 
year.  The  Board  is  the  agency 
responsible  for  local  administration  of 
the  almond  marketing  order. 

The  first  change  is  sought  to  allow  the 
Board  to  have  on  file  certain 
organizational  information  regarding 
almond  handlers  regulated  under  the 


order  to  improve  compliance  activities. 
The  second  change  would  give  the 
Board  additional  time  to  arrange  for  the 
production  of  sample  packages- 
Additional  time  IS  necessary  due  to 
greatly  increased  handler  demand  for 
such  packages. 

DATE:  Comments  must  be  received  by 
October  27. 1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  Fniil  and 
Vegetable  Division.  AMS.  USDA,  Room 
2065,  South  Building.  P.O.  Box  96456. 
Washington.  DC  2025O-&456.  Comments 
should  reference  the  date  and  page 
n  umber  of  this  issue  of  the  Federal 
Register.  Comments  will  be  available  for 
public  inspection  in  the  Office  of  the 
Docket  Clerk  during  regular  business 
hours- 

FOR  FURTHER  IMFORMATION  CONTACT: 
Alle.n  Bflden.  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
Room  2523.  South  Building.  F*V.  AMS. 
USDA.  P.O.  Box  9t>4.=ifi.  Washington.  DC 
2(MKHM>45ti.  telephone.  (lUiiJj  447-5120. 
SUPPLEMEITTARV  IMFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Order  .\o.  981.  as  amended  (7  CFR  Part 
981).  regulating  the  handling  of  almonds 
grown  in  California.  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-fi74|,  hereinafter 
referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  122ffl  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non*ma(or" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  lo  the  scale  of 
business  sub)ect  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  lo  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  an  estimated  115  handlers 
of  almonds  subject  to  regulation  under 
the  marketing  order  for  California 
almonds  during  Ihe  current  season. 
There  are  approximately  7,500 
producers  in  the  regulated  area.  Small 
agricultural  producers  have  been 


Federal  Register  /  Vol.  53.  No.  187  /  Tuesday,  September  27.  1988  /  Proposed  Rules  37587 


defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  average  gross  annual  revenues 
for  the  last  three  years  of  less  than 
$500,000.  and  small  agncultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  handlers,  producers,  and 
accepted  users  of  California  almonds 
may  be  classified  as  small  entities. 

This  action  would  amend  the  rules 
and  regulations  established  under  Ihe 
marketing  order  for  Cahfomia  almonds 
to  specify  requirements  for  handlers  of 
California  almonds-  Based  on  a 
unanimous  recommendation  of  the 
Board  at  its  July  20. 1988.  meeting,  it  is 
proposed  that  a  new  5  981.474|e)  be 
added  to  Ihe  Administrative  Rules  and 
Regulations,  requiring  that  each  handler 
file  no  later  than  September  1  of  each 
year  ABC  Form  42.  a  handler 
information  sheet,  lislmg  the  handler's 
name,  address,  telephone  number, 
ownership  or  corporate  information  and 
acknowledgement  of  receipt  of 
marketing  order  program  information. 
The  type  of  entity  would  have  to  be 
specified  i.e.  a  sole  propnetorship,  a 
partnership,  or  a  corporation  with  the 
names  and  addresses  of  the  owner, 
partners,  or  corporate  officers,  as 
appropriate. 

The  proposal  to  require  this 
information  sheet  is  based  on  the 
research  of  the  Board's  Administrative 
and  Finance  Commitlee  and  the 
recommendation  of  the  Board,  which 
anticipates  improved  complianr^ 
operations  under  the  marketing  order 
through  the  use  of  these  records.  It  is 
estimated  that  the  handler  information 
sheet,  as  recommended  by  the  Board. 
will  take  less  than  five  minutes  to 
complete,  and  Ihus  will  present  no 
significant  burden  lo  the  estimated  115 
handlers  subject  lo  regulation  under  the 
California  almond  marketing  order- 
In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
the  new  information  collection 
provisions  that  are  included  in  this 
proposed  nile  have  been  submilled  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  They  are  not 
effective  until  OMB  approval  has  been 
obtained. 

Under  §  9ei.441(dHl)(i).  handlers  may 
receive  credit  for  distributing  sample 
almond  packages  purchased  from  the 
Board  containing  one-half  ounce  or  less 
of  almonds  to  charitable  or  educational 
outlets.  The  second  change  proposed  by 
this  action  is  Ihe  addition  of  a  new 
paragraph  (F)  to  §  981.441(d)(l)(i). 
requiring  that  handlers  place  written 


orders  for  sample  packages  with  ihe 
Board  no  later  than  February  1  of  any 
crop  year,  except  to  the  extent  handlers 
use  Ihe  deferment  provision  found  in 
paragraph  (b)  of  S  981.441.  Handlers 
using  the  deferment  provision  pursuant 
to  paragraph  (b)  would  be  required  lo 
place  written  orders  for  sample 
packages  with  the  Board  no  later  than 
August  15  of  any  crop  year. 

This  proposed  addition  of  deadlines 
by  which  handlers  must  place  orders 
with  the  Board  for  sample  almond 
packages  is  needed  because  of  the 
greatly  increased  volume  of  generic 
package  sales  lo  handlers. 

Orders  need  to  be  placed  16  to  20 
weeks  in  advance  in  order  to  provide 
adquate  time  to  prepare  the  large 
volume  of  packages  requested.  The 
deadlines  would  help  ensure  an 
adequate  -suply  of  Ihe  sample  almond 
packs  for  use  by  handlers  in  promoting 
California  almonds,  which  may  futber 
benefit  the  industry  through 
subsequently  increased  sales  of 
almonds  in  Uie  marketplace. 

Due  to  the  addition  of  the  above 
paragraph  (F)  to  §  981.441(d)(l)(i).  it  is 
therefore  also  proposed  that  the  present 
paragraph  (F)  be  redesignated  as 
paragraph  (G). 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  the 
issuance  of  this  proposed  rule  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

UsI  of  subjects  in  7  CFR  Pari  981 

Almonds.  California,  and  Marketing 
agreements  and  orders- 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  981  is  proposed  lo 
be  amended  as  follows: 

PART  981~(AMENDED] 

1-  The  authority  citation  for  7  CFR 
Part  ^1  continues  to  read  as  follows: 

Authority:  sees- 1-19. 48  Slat  31.  as 
ampnded:  7  U.S.C.  «n-674. 

2.  Amend  §  961.441  bv  redesignating 
paragraph  (d)il)(i)(F)  as  (d)(llli)(G)  and 
revising  it  and  adding  new  paragraph 
(d)(l)(i)[F)  lo  read  as  follows: 

^  98 1  44 1     CrcOiting  tof  martiettng 
promotion  including  paid  advertising. 

(dr  •  • 

(1)-  •  ' 
(i)  •  •  • 

(K)  Handlers  must  place  written 
orders  for  sample  packages  with  the 
Board  no  later  than  February  1  of  any 


crop  year  except  lo  the  extent  that 
handlers  use  the  deferement  provision 
found  in  paragraph  (b)  of  this  section. 
Handlers  must  place  written  orders  for 
sample  packages  with  the  Board  no  later 
than  August  15  of  any  crop  year  to 
receive  credit  for  up  lo  40  percent  of 
their  creditable  assessment  obligations 
when  using  the  deferment  provi.*iion 
pursuant  to  paragraph  (b)  of  this  section. 
(G)  Handlers  must  file  claims  with  thp 
Board  in  order  to  receive  credit  for  the 
distribution  of  sample  packages.  Except 
as  provided  in  paragraph  (b)  of  this 
section,  no  credit  shall  be  granted  unless 
a  preliminary  claim  is  filed  on  or  before 
|uly  15  of  the  succeeding  crop  year  and  a 
final  claim  is  filed  on  or  before  October 
15  of  the  succeeding  crop  year.  Each 
preliminary  claim  must  be  filed  on  ABC 
Form  31  {claim  for  adveriismg  credit), 
stating  that  proof  of  distribution  will  be 
submitted  as  expeditiously  as  possible, 
but  no  later  than  October  15.  If  this 
preliminary  claim  is  not  filed  on  or 
before  |uly  15.  there  will  be  no 
consideration  of  the  claim  under  any 
circumstances.  Each  final  claim  must  be 
submitted  on  ABC  Form  31.  and 
accompanied  by  appropriate  proof  of 
performance.  This  proof  shall  consist  of 
a  signed  statement  from  the 
organization  lo  which  sample  packages 
were  distributed,  on  that  organization's 
letterhead,  stating: 

(7)  The  name  and  address  of  Ihe 
handler  from  whom  the  packages  were 
received; 
{2)  The  date  of  receipt; 
(3)  The  volume  of  package  received 
(^1  How  such  i>ackages  will  be  used: 
(5)  A  statement  that  such  packages 
will  not  be  used  for  resale. 


3.  Amend  5  981.474  by  adding  a  new 
paragraph  (ej  lo  read  as  follow: 

(e)  Handler  information  reports.  E^ch 
handler  shall  file  no  later  than 
Seplember  1  of  each  year  ABC  Form  42, 
a  Handler  Information  Sheet,  listing  the 
handler's  name,  address,  phone  number, 
ownership  or  corporate  information  and 
acknowledging  receipt  of  marketing 
order  program  information. 

Daled:  Seplember  21. 13B8. 
William ).  Doyle, 

A/tsociaft^  Deputy  Director.  Fruit  and 
Vegetable  Division. 

|FR  Doc.  88-21954  Filed  &-a&-6a:  8:45  am) 
BtLUNG  CODE  94W-03-II 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

l4CFRPart39 

Docket  No.  8d-CE-26-AOi 

Airworthiness  Directives;  Beech  33, 

T34.  35,  36,  T42,  55.  56.  and  95  Series 

Airplanes 

agency:  Federal  Aviation 

Admmislraiion  (FAA).  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 

iNPRM}. 

summary:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD),  applicable  to  certain  Beech  33. 
T34.  35.  36.  T42.  55.  56.  and  95  Series 
dirptanes  which  would  require  repetitive 
inspections  of  the  magnesium  elevator 
contml  fittings  for  cracks  and 
replacement  of  any  found  cracked  with 
an  aluminum  filling.  The  FAA  has 
received  several  reports  of  these  fittings 
cracking  in  service.  Cracking  of  the 
magnesium  fittings,  if  allowed  to  go 
uncorrected,  may  result  in  vibration, 
loss  of  elevator  control,  and  possible 
loss  of  the  airplane. 

DATE:  Comments  must  be  received  on  or 
before  November  29. 1988. 
ADDRESSES:  Beech  Service  Bulletin 
Number  2242,  Revision  \.  dated  August 
1988.  applicable  to  this  AD  may  be 
obtained  from  Beech  Aircraft 
Corporation.  Commercial  Service.  Dept. 
52.  P,  O.  Box  85.  Wichita.  Kansas  67201- 
0085.  This  information  also  may  be 
exammed  at  the  Rules  Docket  at  the 
address  below.  Send  comments  on  the 
proposal  in  triplicate  to  Federal 
.Aviation  Administration.  Central 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No,  88-CE-26- 
AD,  Room  1558.  601  East  12th  Street. 
Kansas  City,  Missoun  64106.  Comments 
may  be  inspected  at  this  location 
between  8  am.  and  4  p  m..  Monday 
through  Friday,  holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Mr  Larr>'  Engler,  Federal  Aviation 
Administration.  Wichita  Aircraft 
Certification  Office.  ACE-120W\  1801 
.Airport  Road.  Room  100.  Mid-Continent 
Airport.  Wichita.  Kansas  67209: 
Teipphonp  (316)  946-1409. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
friplicate  to  the  address  specified  above. 
All  communications  received  on  or 


before  the  closing  date  for  comments 
specified  above  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposals  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Central 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  B8-CE-25- 
AD.  Room  1558.  601  East  12th  Street. 
Kansas  City.  Missouri  b4106. 

Discussion 

Inspection  of  the  elevator  magnesium 
control  fittings  on  Beech  33.  T34.  35.  36, 
T42.  55.  56.  and  95  Series  airplanes 
revealed  several  that  were  cracked  in 
the  vicinity  of  the  four  holes  used  to 
attach  the  fitting  to  the  elevator  and  in 
areas  around  the  fitting  lightening  holes. 
There  has  been  one  report  of  an  in-flight 
failure  of  this  fitting  which  resulted  in 
the  loss  of  elevator  control  and  severe 
vibrations.  Failure  of  this  fitting  could 
result  in  the  loss  of  the  airplane.  As  a 
result.  Beech  has  developed  Service 
Bulletin  Number  2242  Revision  1.  dated 
August  1988.  that  defines  procedures  to 
inspect  these  fittmgs.  and  if  found 
cracked,  replacement  with  an  aluminum 
alloy  casting. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Beech 
Models  of  the  same  design,  the  proposed 
AD  would  require  compliance  with  the 
Beech  service  bulletin  on  Beech  33,  T34, 
35.  36.  T42.  55.  56.  and  95  Series 
airplanes. 

The  FAA  has  determined  there  are 
approximately  15.000  airplanes  affected 
by  the  proposed  AD.  The  cost  of  labor 
and  parts  in  the  proposed  AD  is 
estimated  to  be  Si  120  per  airplane.  The 
total  cost  is  estimated  to  be  S16.BOO.000 
to  the  private  sector.  The  cost  of 
compliance  with  the  proposed  AD  is  so 
small  that  it  would  be  necessary  that  a 
small  entity  own  four  or  more  of  the 
affected  airplanes  for  there  to  be  a 
significant  financial  impact  on  these 
entities.  Few.  if  any.  small  entities  will 
own  this  many  of  the  affected  airplanes. 


The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  (o 
authority  in  the  Federal  Aviation  Aci  of 
1958.  as  amended  (49  USC.  1301.  et 
seq.],  which  statute  is  construed  lo 
preempt  Slate  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Therefore.  I  certify  thai  this  action  (Ij 
is  not  a  major  rule  under  the  provisions 
of  Executive  Order  12291.  (2|  is  not  <i 
significant  rule  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1970)  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  enlitn-s 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  b> 
contracting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Pari  39  of 
the  FAR  as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  use.  1354|aI.1421  and  1423. 
49  use.  106(g|  IRevised.  Pub  L  97-443. 
lanuary  12. 1983):  and  14  CFR  11.89. 

§39.13    1  Amended  I 

2.  By  adding  the  following  new  AD: 

Beech:  Applies  lo  Ihe  airplanes  listed  below, 
certificated  in  any  calegorj-: 


35-33.  35-A33,  35-833. 
35-C33.  E33. 

35-C33A.  E33A  ^ .  .„ 

E33C 


35  35R,  A3S.  B35.  C3S. 

D35  E35.  F35.  G35. 

H35.  J35.  K35.  M35, 

N35.  P-JS.  S35.  V35. 

V35-TC.  V35A.  V35A- 

TC 

36 

95-55.  9S-AS6.  9&-B55 

95-B55A_ 
95-C55.  95-C55A.  055. 

D55A 


Senal  numbers 


CD-I  ttwoijghCD-1234. 

Ce-l  through  CE-2fl9, 
a-}  ihrougo  CJ-25, 
0-1  IhrouQh  D-906e.  D- 
15001  andl>-lS002 


E-1  itwoogh  E-184 
TC-i  irHoughTC-1267 


TE-1  ttwough  TE-767, 
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Senal  numbers 


95.  695.  B95A.  D9SA. 

E95. 


J  TG-2  ihrough  TG-eS 
'  H>-2  ttwougti  TD-721 


This  Ad  also  applies  (o  any  of  the  following 
military  auplanes  which  have  been  modified 
for  dvil  certification  as  described  on  the 
applicable  Federal  Aviation  Administration 
Type  eertificate  Data  Sheel  or  Aviation 
Specincalion: 

T34A.  T34B  (Commercial  Model  45  Series) 
T42A  (Commeraai  Model  95-B55BI 
Note:  The  magnesium  fitiinss  may  have 
been  installed  as  ongtnal  equipment  or  as 
replacement  spares. 

Compliance:  Required  as  indicated,  unless 
already  accomplished- 

To  pfevenl  the  failure  of  the  magnesium 
elevator  control  fittings,  accomplish  the 
following: 

(a)  Within  the  ncxi  100  hours  time-in- 
sen  i(K  (TIS)  afler  the  effective  dale  of  this 
AD.  delcnnine  the  composition  of  the 
elevator  control  filling*  in  accordance  wilh 
ihc  instniclions  contained  in  Beech  Si^rvice 
Bulletin  No.  2Z42.  Revision  1.  dated  August 
1988. 

(1 1 1T  the  fittings  are  determined  lo  be 
dluminum.  no  further  action  is  required  by 
Ihiii  AD. 

(2)  If  Ihe  fittings  are  determined  to  be 
magnesium,  accomplish  the  actions  specified 
below. 

(b)  At  the  time  of  ihe  inspection  per 
paragraph  (a)  above,  and  every  100  hours  TIS 
thereafter,  visually  in.<:pect  each  magnesium 
elevator  control  fitting  for  cracks  in 
accordance  with  the  above  referenced 
Service  Bulletin. 

(c)  If  any  filliag  is  found  to  be  cracked, 
prior  to  further  flight  replace  the  cracked 
fitting  with  an  aluminum  filtiiig  as  described 
in  the  above  referenced  Service  Bulletin 

(d)  The  above  inspections  are  no  longer 
required  when  slumlnum  fittings  have  been 
inslelled  on  both  elevators. 

|e)  Airplanes  may  be  flown  in  accordance 
With  FAR  21.197  to  a  location  where  this  AD 
may  be  accomphshed. 

(f)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager.  FA.^  Wichita  Aircraft  Certification 
Ofnoe.  1801  AirfMfl  Road.  Room  100.  Mid 
Conlmeni  Airpon.  Wichita.  Kansas  67209: 
Telephone  (.5161  946-440a 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to 
Beechcraft  Aero  and  Aviation  Centers; 
Beech  Aircraft  Corporation.  Commercial 
Service.  Dept,  52.  P.O.  Box  85.  Wichita. 
KansdS  67201-0085.  or  may  examine 
these  documents  at  the  FAA.  Office  of 
Ihe  Rej{ional  Counsel.  Room  155B.  601 
East  12lh  Street  Kansas  City.  Missoun 
64106. 

Issued  in  Kansas  City,  Missouri,  on 
September  IS,  laas. 
Doa  C.  Jacobseo. 
Acting  Manager.  Saw/J  Airphne  Dirvctaratc. 

Aircraft  CerttficaUon  Service. 

[FR  Doc.  88-21978  Filed  9-26-88;  8:45  amj 

BILLING  CODE  49tO-19-M 


14  CFR  Part  71 

(Airspace  Docket  No.  M-ASO-101 

Proposed  Revocation  of  Transition 
Area:  Camden.  AL 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
revoke  the  Camden,  AL  transition  area. 
The  transition  area  was  designed  to 
afford  airspace  protection  for  a  NDB 
Standard  Instrument  Approach 
Procedure  (SIAPJ  to  the  Camden 
Municipal  Airport  The  SlAP  is  no 
longer  in  efff  ct:  thus,  no  valid  need 
exists  to  retain  the  transition  area. 
DATE:  Comments  must  be  received  on  or 
before:  November  15. 1968. 
ADDftESSCS:  Send  comments  on  the 
proposal  in  [riplicate  lo:  Federal 
Aviation  Administration.  ASO-530. 
Manager.  Airspace  and  Procedures 
Branch,  Docket  No.  88-ASO-lO.  P.O. 
Box  20636.  Atlanta.  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Room  652.  3400  Norman  Berry  Drive, 
East  Point.  Georgia  30344.  telephone; 
(404)  763-7646. 

FOn  FURTHER  INFORMATION  CONTACT: 
James  G.  Walters,  Air«pnre  Section. 
Airspace  and  Procedures  Branch.  Air 
Traffic  Division.  Federal  Aviation 
Administration,  P.O.  Box  20636.  Atlanta. 
Georgia  30320:  teh^phone:  (404)  763-7646. 

SUPfLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  \iews 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic. 
environmental,  and  energy  aspects  of 
the  proposal  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  lo  acknowledge  receipt  of  their 
commpnts  on  this  notice  must  submit 
with  those  comments  a  sefl-addressed. 
slampted  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
ASO-10."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  Ihe  specified  closing 
date  for  comments  will  be  considered 


before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  (he  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  Ihe  Office  of  the 
Regional  l2ounsel.  Room  652.  3400 
Norman  Berry  Drive.  East  Point.  Georgia 
30344.  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
wilh  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager. 
Airspace  and  Procedures  Branch  (ASO- 
530).  Air  Traffic  Division.  P.O.  Box 
206.36.  Atlanta.  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM*8  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  lo  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  {14  CFR 
Part  711  to  revoke  the  transition  area, 
Camden.  Alabama.  The  700-foot 
transition  area  was  established  lo  afford 
airspace  protection  for  aircraft 
executing  a  NDB  standard  instrument 
approach  procedure  to  the  Camden 
Municipal  Airport.  The  approach 
procedure  is  no  longer  is  effect;  thus,  no 
vahd  need  exists  lo  retain  the  transition 
area.  Section  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  FAA  Handbook  7400.6D 
dated  January  4. 1986. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
eslablished  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessar>'  lo 
keep  them  operationally  current.  It 
therefore.  (1)  is  not  a  "raajor  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26. 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulator}' 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  wilt  not  have  a  significant 
economic  impact  on  a  substantial 
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number  of  small  entities  under  the 
criteria  of  (he  Regulatory'  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  sdfety.  Transition  area. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
deleaated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1  The  authonty  citation  for  Part  71 
continues  lo  read  as  follows: 

Authority:  49  U  SC.  134Al»).  1354(9].  1510: 
Executive  Oriler  10864:  49  U.S.C.  lOe(g) 
(Revised  Public  Law  97-449,  January  12, 
1983);  U  CFR  1109. 

§71.181    (Amended! 
2.  Section  71.181  is  amended  as 

follows: 

Camden.  AL  [Removed) 

Issued  m  Edsi  Point.  Georgia,  on  September 
l«i.  1968, 

lames  L.  Wright, 

Stano^er.  Air  Traffic  Division.  Southern 
Region. 
IFR  Doc.  88-22090  Filed  9-26-66: 8:49  8m| 

BILUNG  CODE  4910-iJ-ll 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  48 

|LR-115-«6| 

Tax  on  Sale  or  Removal  of  Gasoline 

AGENCY:  (nternal  Revenue  Service, 

Treasury. 

action:  Amendment  to  proposed  rules. 

SUIMMARV:  This  document  withdraws 
jp.d  reserves  the  text  of  a  paragraph  that 
w.-is  part  of  a  previously  issued  notice  of 
proposed  nilomaking.  The  Internal 
Revenue  Service  is  issuing  temporary 
regulations  and  a  cross-referenced 
notice  of  proposed  rulemaking  reldting 
!o  bond  requirements  under  the  gasoline 
excise  tax  to  provide  guidance  that 
replaces  the  guidance  provided  m  the 
paragraph  that  is  hereby  withdrawn. 
The  notice  of  proposed  rulemaking  that 
:s  the  subject  of  this  amendment  would 
provide  guidance  to  gasoline  refiners, 
importers,  terminal  operators,  blenders, 
comoounders.  throughputtera.  and 
certain  taxpayers  that  file  for  credit  or 
refund  of  the  gasoline  excise  tax. 


ADDRESS:  Internal  Revenue  Service. 
Attention  CC:LR:T  (LR-115-e6).  Room 
44:ig.  Washmgton,  DC  2l)2;:4 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Hoffman.  202-566-3287  [not  a  toll- 
free  number]. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  18.  1987.  the  Internal 
Revenue  Service  published  a  notice  of 
proposed  rulemaking  (52  FR  44141) 
relating  to  the  imposition  of  an  excise 
lax  on  the  removal  or  sale  of  gasoline  by 
a  refiner,  importer,  terminal  operator, 
throughputter.  blender,  or  compounder. 
That  notice,  m  part,  set  forth  proposed 
rules  under  Part  48  of  Title  26.  Code  of 
Federal  Regulations,  including  rules 
under  section  4101  of  the  Internal 
Revenue  Code  of  1986. 

This  document  withdraws  and 
reserves  the  text  of  paragraph  (c)  of  the 
proposed  regulations  under  section  4101. 
All  other  provisions  are  unchanged. 

Drafting  Information 

The  principal  author  of  the  proposed 
regulations  is  Timothy  |.  McKenna. 
Legislation  and  Regulations  Division. 
Office  of  Chief  Counsel.  Internal 
Revenue  Service. 

List  of  Subjects  in  26  CFR  Part  48 

Agriculture.  Arms  and  munitions. 
Coal,  Excise  taxes.  Gasohol.  Gasoline, 
Motor  vehicles.  Petroleum.  Sporting 
goods,  Tires. 

.Amendments  to  Proposed  Regulations 

The  proposed  regulations  for  26  CFR 

Part  48.  published  November  18. 1987. 

(52  FR  44141)  are  amended  as  follows: 

PART48— JAMENOEDI 

Paragraph  1.  The  authority  for  Part  48 
continues  to  read  in  part: 
Aolhoritv:2ft  L'SC  ~t«15   '    *    * 

§48.4101-1    I  Amended! 

Par  2.  In  proposed  regulations 
§  48.4101-1.  the  text  for  paragraph  (c)  Is 
removed  and  reserved. 
Lawrence  B.  Gibbt. 
CorvmissiontT  of  Internal  Revenue 
IKROoc  88-21436  Filed  9-28-68;  8:45  am] 

BILLING  CODE  W30-01-M 


26  CFR  Parts  48  and  602 

I  Lfl-77-88 1 

Gasoline  Excise  Tax  Bond 
Requirements 

AGENCY:  Internal  Revenue  Service. 
Treasury. 


ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  lo 
bond  requirements  under  the  gasoline 
excise  tax.  The  text  of  the  temporary 
regulations  also  serves  as  the  text  for 
this  Notice  of  Proposed  Rulemaking. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  November  28. 1988. 

ADDRESS:  Send  comments  and  request 
for  a  public  hearing  lo  Internal  Revenue 
Service.  Attention.  CC:LR:T  tLR-77-68). 
Room  4429.  Washington.  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  Hoffman  of  the  Lei^isUtion  and 
Regulations  Division,  Office  of  Chief 
Counsel.  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington. 
DC  20224  (Attention:  CC;LR:T). 
Telephone  202-566-3287  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  lo  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collections  of  information  should  be  sent 
to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503.  attention:  Desk  Officer  for  the 
Internal  Revenue  Service,  with  copies  to 
the  Internal  Revenue  Ser\ice  at  the 
address  previously  specified. 

The  collection  of  information  in  this 
regulation  is  In  section  26  CFR 484101- 
2T.  This  information  is  required  by  the 
Internal  Revenue  Service  pursuant  to 
section  4101.  This  information  will  be 
used  lo  verify  that  registered  gasoline 
excise  taxpayers  are  financially 
responsible  for  payment  of  the  gasoline 
excise  taxes  imposed.  The  likely 
respondents  are  individuals,  business  or 
other  for-profit  institutions,  and  small 
businesses  or  organizations, 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  600  hours. 

Estimated  average  annual  burden 
hours  per  respondent  and/or 
recordkeeper  1  hour. 

Estimated  number  of  respondents 
and/or  recordkeepers:  600. 

Elstimaled  frequency  of  responses:  On 
occasion. 
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Background 

The  temporary  regulations  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  amend  Part 
48  of  Title  26  of  the  Code  of  Federal 
Regulations.  The  temporary  regulations 
are  designated  by  a  "T"  following  their 
section  citation.  The  final  regulations 
which  are  proposed  to  be  based  on  the 
temporary  regulations  would  amend 
Part  48  of  Title  26  of  the  Code  of  Federal 
Regulations.  The  regulations  provide 
rules  relating  to  the  bond  requirements 
under  sections  4101  and  4081  of  the 
Internal  Revenue  Code  of  1986,  as  added 
by  section  1703  of  the  Tax  Reform  Act  of 
1986  (Pub,  L.  99-514;  100  Slat.  2774). 

For  the  text  of  the  temporary 
regulations  see  T.D.  6231  published  in 
the  Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register.  The 
preamble  to  the  temporary  regulations 
provides  a  discussion  of  the  rules. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  that  solicits  public  comment, 
the  Internal  Revenue  Service  has 
concluded  that  the  notice  and  public 
procedure  requirements  of  5  U.S.C.  553 
do  not  apply.  Accordingly,  these 
proposed  regulations  do  not  constitute 
regulations  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C  chapter  6). 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  wilt  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing,  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Timothy  |. 
McKenna  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  However,  per.sonnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  the  Treasury  Department 
participated  in  developing  the 


regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects 

26  CFR  Part  48 

Agriculture,  Arms  and  munitions. 
Coal,  Excise  taxes.  Gasohol,  Gasoline. 
Motor  vehicles,  Petroleum.  Sporting 
goods.  Tires. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Lawrence  B.  Gibl». 
Commissioner  of  Interna!  Revenue. 
(FR  Doc  Bft-2143S  Filed  9-26-88  8:45  am] 
BtUJNG  CODE  U30-01-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 

Administration 

29  CFR  Part  1910 

(Docket  No.  H-029) 

Generic  Standard  for  Exposure 
Monitoring 

AGENCV:  Occupational  Safely  and 
Health  Administration  (OSHAI.  Labor. 
action:  Advance  notice  of  proposed 
rulemaking. 

summary:  Notice  is  given  that  OSHA  is 
undertaking,  through  rulemaking 
procedures  under  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (the  Act).  29  U.S.C.  655(b).  an 
evaluation  of  the  feasibility  and 
usefulness  of  adoption  of  a  generic 
standard  on  exposure  monitoring  for 
employees  exposed  to  toxic  substances. 
A  generic  standard  is  one  that  addresses 
a  health  related  issue  rather  than  a 
substance.  The  Agency  is  interested  in 
determining  if  generic  exposure 
monitoring  requirements  could  be  used, 
for  example,  to  simplify  development  of 
future  rules  that  where  necessary,  would 
contain  exposure  monitoring  provisions, 
or  could  be  used  to  provide  for  exposure 
measurement  of  employees  who  are  not 
now  entitled  to  such  monitoring.  Though 
OSHA  has  adopted  exposure  limits  for 
the  several  hundred  substances  listed  in 
the  Z-lab!es  contained  in  29  CFR 
1910.1000,  there  is  no  provision  requiring 
that  exposure  monitoring  be  performed 
on  employees  exposed  in  excess  of 
those  limits.  Thus,  adoption  of  exposure 
monitoring  requirements  applicable  to 
§  1910.1000  may  be  warranted. 
DATES:  Comments  and  information  must 
be  received  on  or  before  December  27. 
1988. 


ADDRESSES:  Written  submissions  in 
response  lo  this  notice  should  be 
submitted  in  quddrupiicate  to  the  Docket 
Officer.  Docket  No,  H-029.  Room  N2625. 
Occupational  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW,. 
Washington.  DC  20210.  telephone  202- 
523-7894.  All  written  submissions  and 
documents  mentioned  in  this  notice  will 
be  available  for  inspection  and  copying 
in  Room  N262S  at  the  above  address. 

for  further  INFORMATION  CONTACT: 

Mr.  )ames  Foster.  Director.  Office  of 
Information  and  Consumer  Affairs. 
Room  N3647.  Occupational  Safety  and 
Health  Administration.  200  Constitution 
Avenue  NW..  Washington.  DC  20210, 
telephone  (202)  523-8148. 

SUPPLEMENTARY  INFORMATION:  OSHA's 

6(b)  health  standards  (with  the 
exception  of  the  13  work  practice 
standards  governing  carcinogens  i.e.  29 
CFR  1910.1003-1910-1016)  contain 
employee  exposure  monitoring 
provisions  as  stipulated  by  section 
6(b)(7)  of  the  Occupational  Safety  and 
Health  Act  of  1970,  29  U.S.C,  655  et  sfq. 
("the  Act".)  These  provisions,  for  the 
most  part,  address  similar  issues  from 
standard  to  standard.  These  issues 
cover  such  topics  as  initial  monitoring, 
frequency  of  monitoring,  whether  to  use 
personal  or  area  sampling,  whether  to 
use  full  shift  or  grab  sampling,  the 
notification  of  monitoring  results  to 
employees  or  employee  representatives, 
the  least  acceptable  accuracy  of 
measurement,  the  provision  and 
procedures  for  employees  to  observe 
monitoring,  and  the  recordkeeping  of 
employee  exposure  monitoring  results. 

The  Agency  is  interested  in 
determining  if  generic  exposure 
monitoring  requirements  could  be  used 
to  simplify  the  development  of  future 
rules  thai  would  necessarily  contain 
exposure  monilurmg  provisions  or  could 
be  used  where  such  requirements  are 
not  already  in  place.  A  generic  standard 
would  not  be  substance  or  industry 
specific  but  could  apply  to  a  broad 
number  of  chemicals  and  industries.  By 
"where  requirements  are  not  already  in 
place."  the  Agency  is  considering  the 
application  to  some  or  all  of  the  several 
hundred  substances  listed  in  the  Z- 
tables  contained  m  29  CFR  1910.1000. 
Although  OSHA  has  adopted  exposure 
limits  for  these  substances,  there  are 
currently  no  provisions  in  29  CFTi 
1910.1000  requinng  monitoring  of 
employees"  exposure,  OSIiA  anticipates 
that  the  generic  standard  for  exposure 
monitoring  would  establish  broad 
performance  criteria  for  an  acceptable 
exposure  monitoring  program  which 
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could  include  such  provisions  which 
hdve  been  adapled  in  most  6(b) 
standards  and  which  are  not  specific  lo 
the  chemical  being  reguldted.  However. 
OSHA  IS  willing  to  consider  other 
suggested  reguidlorv  and  nunregulatory 
options  which  would  dccomplish  our 
objectives  of  simplifying  rulemaking  and 
offering  increased  protection  through 
exposure  monilonng  programs. 

As  an  adjunct  to  the  development  of 
criteria  for  workplace  e^^posure 
monitoring  OSHA  has  initiated  an 
evaluation  of  the  effectiveness  of 
exposure  monitonng  requirements  in 
existing  OSffA  standards,  in  order  lo 
determine  what  has  worked  and  what 
has  not  worked  in  practice,  and  if  thene 
r'Hjuiremenfs  could  be  improved 

Comments  and  Information  Requested 

In  order  to  assist  the  Agency  in 
gathering  as  much  infomiation  as 
possible  for  use  in  determining  the 
usefulness  of  a  generic  exposure 
monitoring  standard.  OSHA  has 
prepared  a  list  of  questions  soliciting 
comment  on  issues  pertinent  to  this 
rulemaking.  OSHA  requests  that 
interested  persons  provide  as  much 
detail  as  possible  in  answer  to  the 
questions  Please  explain  the  reasons  for 
your  responses  and  discuss  why  a 
particular  action  is  advisable.  The 
Agency  also  requests  thai  interested 
persons  submit  additional  comments 
'jnd  information  on  other  issues  deemed 
relevant  that  are  not  addressed  by  the 
questions  in  this  notice.  The  information 
submitted  m  response  to  this  notice  will 
aid  the  Agency  in  determining  whether 
to  proceed  with  development  of  a  notice 
of  proposed  rulemaking  All  comments 
will  become  part  of  the  record  of  any 
resulting  rulemaking  and  will  be 
carefully  considered  in  the  development 
of  any  proposed  regulation. 

In  accordance  with  the  provisions  of 
Executive  Order  No,  122m  and  the 
Regulatory  Flexibilitv  Act  (Pub.  L.  96- 
334,  M  Stat.  1164.  5  IJ.S  C  601  et  seq.. 
OSHA  will  determine  whether  this  is  a 
.Tiajor  action  and  if  so.  will  prepare  a 
Regulatory  Impact  Analysis.  OSHA  has 
prepared  some  questions  to  obtain 
information  on  technical  feasibility,  and 
economic  and  environmental  impact  of 
regulatory  actions  on  affected  industnes 
m  general  and.  on  small  businesses  in 
particular  OSHA  requests  cost  data 
reldied  lo  the  issues  raised  m  the  AXPR. 
To  provide  an  accurate  assessment  and 
to  best  assist  the  Agency  in  estimating 
costs  of  regulatory  alternatives, 
information  shouid  be  as  detailed  as 
possible  and  should,  if  possible,  discuss 
the  effectiveness  of  various  strategies  in 
complying  with  a  generic  standard.  (By 


cost  data  on  strategies.  OSHA  is 
referring  to  the  costs  of  any  necessary 
monitoring,  calibration,  and  analytical 
equipment  incurred  in  complying  with  a 
generic  standard.  OSHA  is  also  referring 
to  additional  costs  incurn^d  by  such 
activities  as  taking  samples,  maintaining 
monitoring  equipment,  and  keeping 
necessary  records  as  required  by  a 
generic  exposure  monitoring  standard.) 

Issues 

Data,  views,  and  arguments  are 
solicited  on  all  of  the  issues  described 
below  as  well  as  on  other  relevant 
issues. 

;.  Value  of  Exposure  Monitoring 

Exposure  monitoring  programs  are 
used  primarily  to  detect  instances  of 
employee  overexposure  and  to  indicate 
the  effectiveness  of  an  employer's 
exposure  control  program. 

(a)  Is  exposure  monitoring  an  effective 
means  of  determining  overexposure  and 
control  method  adequacy  to  enable  the 
implementation  of  appropriate 
corrective  actions  to  reduce  exposure?  If 
not,  in  what  situations  is  it  not/ 

(b)  What  exposure  information  is 
useful  to  determine  that  remedial  action 
is  necessary  to  reduce  workplace  heath 
risks? 

(c)  With  respect  to  the  objectives  of 
exposure  monitoring  that  were 
mentioned  in  the  proceeding  discussion, 
what  data  or  information  do  you  have 
ihdl  suggest  that  exposure  momloring 
programs  meet  these  objectives?  For 
example,  are  exposure  monitoring 
programs  effective  tools  for  protection 
against  overexposure  or  conditions  that 
may  lead  to  overexposure?  For  what 
specific  objectives  is  exposure 
monitoring  raost  effective?  Least 
effective?  Would  it  be  appropriate  for 
OSHA  to  adopt  mandatory  generic 
exposure  monitoring  provisions?  Why? 
Why  not? 

(d)  How  should  OSIiA  assess  the  cost 
and  effectiveness  of  exposure 
monitoring  as  well  as  the  balance 
between  the  two? 

2.  Criteria 

Would  it  be  possible  or  beneficial  to 
develop  standardized  criteria  to 
determine  when  and  what  workplace 
exposure  monitoring  is  "necessary  for 
the  protection  of  employees"  under 
section  6(bl(7)  of  the  Act?  Such  criteria, 
for  example,  could  be  used  to  decide 
when  mandatory  exposure  monitoring  is 
appropriate,  the  frequency  of 
monitoring,  and  the  adequacy  of  certain 
monitoring  methods.  Should  such 
criteria  be  developed  through 
rulemaking  or  should  they  be  developed 
as  guidelines,  perhaps  by  NIOSH  or  an 


expert  advisory  group?  Do  criteria  or 
guidelines  exist,  perhaps  in  the  public 
arena,  which  would  be  suitable  for 
adoption  by  OSHA? 

3.  Effectiveness  of  Existing  OSHA 
Requirements 

(a)  How  effective  have  exposure 
monitoring  requirements  in  OSHA 
standards  been  in  ensuring  compliance 
with  the  PEL*?  Is  there  information 
available  about  the  effectiveness  of 
specific  standards?  Have  these 
requirements  achieved  the  specific 
objectives  which  they  were  intended  lo 
achieve?  What  have  been  the  costs? 

(b)  Could  the  exposure  monitoring 
requirements  be  more  effective?  Could 
they  be  written  so  as  to  belter 
complement  and  reinforce  the  other 
provisions  of  the  standards?  How 
should  standards  be  written  so  as  to 
optimize  the  value  of  exoosure 
monitoring? 

4.  Scope  ami  Application 

OSHA  is  presently  considering  two 
options  writh  respect  to  the  applicability 
of  a  generic  standard  on  exposure 
monitoring: 

(a)  OSHA  could  develop  a  standard 
that  would  be  available  for 
incorporation  by  reference  into  newly- 
developed  6(b)  standards  or  revisions  of 
existing  standards  (inluding  revisions  of 
the  PEU  found  in  the  5  1910.1000  (Z 
tables  )  Please  comment  on  the 
appropriateness  of  this  option,  the 
impact  that  the  implementation  of  this 
option  would  have  on  your  industry,  the 
technical  and  economic  problems  you 
foresee  with  implementation,  and  the 
benefits  and  advantages  of 
implementing  this  option. 

(b)  Alternatively,  adoption  of  generic 
exposure  monitoring  requirements  only 
applicable  to  the  substance  in  the  Z 
tables  found  in  §  1910.1fX)0  ts  being 
considered.  Monitoring  could  be 
required  when  the  employer  suspects 
that  exposure  levels  could  exceed  a  Z- 
table  PEL  or  to  ensure  that  levels  do  not 
exceed  the  PEL  (by  (he  use  of  initial 
monitoring.) 

{!)  Please  comment  on  the 
appropriateness  of  this  option,  the 
impact  that  the  implementation  of  this 
option  would  have  on  your  industry,  the 
problems  you  foresee  with  the 
implementation,  and  the  benefits  and 
advantages  in  implementing  this  option. 

(2)  If  OSHA  incorporates  a  generic 
exposure  monitoring  standard  into 
§  1910.1000.  are  sampling  and  analytical 
methods  available  to  the  employer  to 
determine  compliance  with  the  PELs 
found  in  the  Z-tables?  If  not.  which 
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substances  cannot  be  feasibly 
monitored  by  employers  and  why? 

(3)  Are  there  other  reasons  why  some 
of  the  §  1910.1000  substances  would  be 
more  appropriate  for  coverage  by  a 
generic  exposure  monitoring  standard 
than  others? 

(c)  Technological  feasibility  of 
exposure  measurement  has  been  an 
ishue  during  some  of  OSHA's  G(b) 
rulemaking  efforts  (e.g.,  asbestos  (51  KR 
22612}  and  ethylene  oxide  (49  FR  25734). 
These  issues  in  some  cases  have 
included  the  availability  of  monitoring 
equipment  for  measuring  exposures  at 
the  proposed  permissible  exposure  limtl, 
action  level,  short  term  exposure  limit, 
or  excursion  limit.  Has  there  been  new 
information  on  the  technological 
feasibility  of  exposure  measurement 
which  should  be  considered  that  was 
not  considered  in  the  previous 
rulemakings  for  6(b)  standards?  Do 
recent  evaluations  of  exposure 
monitoring  programs  exist  that  result  in 
a  better  understanding  of  the  role  of 
exposure  monitoring  and  reveal  a  more 
efficient  way  of  targeting  technical 
resources.  If  so.  could  this  Information 
be  used  in  determining  the  applicability 
of  (he  generic  rule? 

(d)  Please  identify  any  special 
processes  or  situations  where  a  generic 
exposure  monitoring  standard  would  not 
be  applicable 

5.  Initial  Monitoring  and  the 

Discontinuation  of  Monitoring 

OSHA's  specific  6(b)  standards 
require  that  each  affected  employer 
undertake  a  program  of  initial 
monitoring  and  measurement. 
Subsequent  monitoring  depends  on  the 
results  of  initial  measurement  and  is 
triggered  by  the  action  level.  (The  action 
level  is  usually  defined  to  be  half  the 
permissible  exposure  limit.)  Initial 
monitoring  results  not  exceeding  the 
action  level  normally  do  not  require 
further  monitoring.  Results  exceeding 
the  action  level  but  not  exceeding  the 
PEL  require  some  program  of  subsequent 
monitoring  on  a  regular  basis.  Results 
exceeding  the  PEL  require  more  frequent 
subsequent  monitoring  on  a  regular 
ba!;iR. 

(a)  Please  comment  on  the 
appropriateness  of  adopting  an  initial 
monitoring  requirement  in  a  generic 
standard. 

(b)  Should  some  mechanism  other 
than  an  action  level  of  PEL  be  used  to 
trigger  subsequent  periodic  monitoring? 
If  so,  what  would  that  mechanism  be 
and  why  would  it  be  more  appropriate? 

(c)  Are  there  situations  where 
employers  could  estimate  exposures 
without  having  to  sample  (such  as 
estimating  the  exposure  by  way  of  the 


volume  or  mass  of  the  chemical  and  the 
size  of  the  room).  Please  describe  where 
exposure  estimation  would  be 
appropriate  in  lieu  of  exposure 
monitoring-  What  are  advantages  and 
disadvantages  of  estimating  exposures 
over  actual  sampling?  In  particular, 
information  is  sought  on  the  relative 
costs  of  estimating  and  monitoring 
exposure,  and  on  the  confidence  that 
can  be  placed  on  exposure  level 
determinations  made  by  means  other 
than  sampling  and  analysis. 

(1)  Please  explain  how  in  your 
situation  the  estimation  of  exposures 
would  be  advantageous  to  actual 
sampling  If  cost  savings  is  the  only 
advantage,  please  describe  in  as  much 
detuil  as  possible  the  costs  thai  would 
be  saved. 

(2)  What  kinds  of  exposure  estimation 
procedures  are  known  in  your  industry? 
Please  describe  them  in  detail.  In 
addition,  if  any  comparisons  to  actual 
sampling  have  been  done,  please 
describe  these  comparisons  and  their 
results. 

(3)  OSHAs  ethylene  oxide  (29  CKR 
1910.1047(a)l2ll  and  asbestos  (29  CFR 
19101001)  and  (29  CFR  1926.58) 
standards  contain  exemptions  where 
objective  data  can  be  relied  upon  to 
show  that  the  form  of  the  substance  or 
the  conditions  under  which  it  will  be 
used  make  it  impossible  for  an  exposure 
greater  than  the  regulated  level  to  occur. 
Please  specify  if  such  a  provision  would 
be  appropriate  for  a  generic  exposure 
monitoring  standard.  How  should  the 
provision  be  slated?  What  substances, 
designs,  or  processes  can  be  given  as 
examples  to  support  the  provision? 

(4)  OSHA  believes  that  actual 
sampling  may  be  more  accurate  than 
exposure  estimation  in  most  instances- 
If  you  agree  or  disagree  with  this  belief, 
please  give  reasons  and  whatever 
factual  data  exist  to  support  your 
answer. 

(d)  In  OSHA's  standards  for  Hazard 
Communication  (1910.1200)  and  Benzene 
(1910.1028|.  exemptions  are  granted  for 
mixtures  in  which  the  hazardous 
substance  is  less  than  a  certain 
percentage.  Should  a  generic  standard 
on  exposure  monitoring  contain  similar 
exemptions  and  if  so.  how  should  the 
determination  of  such  percentages  be 
made? 

(e)  When  exposure  levels  exceed  the 
action  level  in  the  specific  6(b) 
standards,  the  employer  may  only 
discontinue  a  periodic  monitoring 
program  when  two  consecutive 
measurements  taken  several  days  apart 
show  exposures  to  be  below  the  action 
level.  The  employer  needs  to  perform 
additional  monitoring  if  processes, 
controls,  or  personnel  have  changed  or 


some  other  situation  has  occurred  which 
reuses  the  employer  lo  suspect  that 
increased  exposure  has  occurred. 

(1)  Is  it  reasonable  to  adopt  this  same 
policy  of  discontinuing  and 
reestablishing  monitoring  in  a  generic 
standard? 

(2)  if  you  feel  that  OSHA  should  adopt 
another  policy  of  discontinuing  and 
reestablishing  monitonng.  please 
explain  why  and  what  that  policy 
should  be. 

(3)  Several  of  the  6(b)  standards  have 
set  7  days  as  the  established  number  of 
days  between  the  two  consecutive 
measurements  required  lo  document 
reduction  in  exposure  level  below  the 
action  level.  Do  you  agree  or  disagree 
with  7  days  between  two  consecutive 
measurements  as  an  established  number 
of  days  between  measurements  in  a 
generic  standard?  Please  give  reasons 
for  you  answer.  If  you  disagree  with  7 
days  as  the  established  number  of  days, 
what  number  of  days  do  you 
recommend  and  why? 

(4)  T^e  Ofb}  standards  require  that  the 
emploj'er.  in  addition  to  performing 
scheduled  periodic  monitonng,  monitor 
whenever  spills,  leask.  ruptures,  or  other 
breakdowns  occur.  Is  it  reasonable  for 
OSHA  to  make  this  same  additional 
monitoring  requirement  m  a  generic 
standard?  If  it  is  not.  please  explain  why 
not.  What  other  monitoring  procedure 
would  be  appropriate  for  the  situations 
listed  above? 

6-  Frequency  of  Monitoring 

OSliA's  specific  standards  require 
sampling  semiannually  to  quarterly 
(depending  whether  the  initial  sample 
and  subsequent  samples  exceed  the 
action  level  or  the  permissible  exposure 
limit),  while  other  6(b)  standards  require 
sampling  quarterly  to  monthly.  The 
monitoring  frequencies  for  the  6tb) 
standards  were  established  as  a  result 
of  administrative  decisions  in  response 
to  professional  judgments  as  staled  in 
the  6(b)  rulemaking  records.  Some  of  the 
considerations  for  setting  monitoring 
frequencies  have  been  the  length  of  time 
to  get  samples  to  and  back  from  the 
laboratory  and  to  properly  notify 
employees  of  the  results  and  the  steps  lo 
mitigate  any  overexposures. 

(a)  Please  state  whether  or  not  you 
agree  with  a  seminannual  to  quarterly 
monitoring  frequency  and  explain  why. 

(b)  If  you  believe  that  OSHA  should 
adopt  another  monitoring  frequency, 
what  frequency  do  you  recommend  and 
why? 

(c)  It  may  be  appropriate  to  allow  the 
employer  to  determine  the  monitoring 
frequency  for  his/her  particular 
situation.  This  may  be  especially  true  in 
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d  snutitton  where  the  exposures  are 
consistent  and  predictable  such  as  in  an 
automated  process.  The  employer  may 
determine  that  quarterly  or  semiannual 
monitoring  is  not  necessary  because  it 
may  be  possible  to  predict  with 
confidence  that  exposures  over  long 
periods  will  not  exceed  targeted  control 
levels.  In  order  to  implement  such  a 
policy.  OSHA  would  have  to  require 
some  form  of  documentation  of  level  of 
exposure.  In  what  situations  would  a 
policy  of  employer-determined 
frequency  monilortng  be  appropriate? 
What  form  should  documentation  take? 
[d]  Would  it  be  appropriate  to  allow 
employers  to  sample  exposures  at  some 
times  and  estimate  exposures  at  other 
times.  In  what  situations  would 
estimation  be  appropriate?  In  what 
situations  should  sampling  be  used  to 
verify  exposure  estimation? 

7.  Full  Shift  Personal  Sa/vplmg  or  Area 
and  Grab  Sampling 

In  most  instances.  OSHA  requires  full 

shift  personal  sampling  rather  than  area 
sampling  for  its  specific  standards.  The 
Agency  believes  that  full  shift  personal 
sampling  gives  a  truer  picture  of  an 
employee's  exposure  If  area  sampling 
adequately  represents  actual  employee 
exposure,  its  use  might  reduce  the  cost 
burden  associated  with  sampling.  OSHA 
does  realize  that  if  an  employee  is 
exposed  to  a  substance  for  a  short 
penod  of  time,  methods  other  than 
personal  sampling  may  suffice.  Also,  for 
some  substances  the  equipment  to  take 
continuous  full  shift  samples  may  not  be 
available.  Experience  suggests, 
however,  that  ful!  shift  sampling  is  the 
most  appropriate  means  of  adequately 
monitoring  employees  exposed  fn  a 
substance  on  a  continuous  basis 

In  answering  the  following  qiiP.<!tions 
please  consider  the  analysis  of  samples 
as  well  as  the  sampling  itself: 

|h)  Other  than  potential  cost  savings, 
what  other  advantages  may  be 
associated  with  area  and  grab  sampling 
over  personal  full  shift  sampling  in  your 
industry? 

|b)  Are  there  situations  where  area 
dr.d  grab  sampling  would  be  more 
appropriate  than  personal  and  full  shift 
sampling?  Please  describe  those 
situations.  A.^e  there  situations  where  it 
might  be  appropnate  to  alternate 
personal  and  area  sampling? 

(c)  Please  describe  the  best  available 
methods  for  conducting  area  and  grab 
sampling  that  are  known  in  your 
industry,  and  in  what  situations  these 
methods  are  used  and  why  .Also,  please 
discuss  the  costs  associated  with 
equipment  and  procedures  used  lo 
perform  area  and  grab  sampling  m  your 
industry. 


(d)  If  the  cost  burden  is  the  essential 
disadvantage  to  performing  personal 
and  full  shift  sampling  in  lieu  of  other 
methods,  please  describe  the  cost 
burden  knowm  in  your  industry. 

8.  Appropnate  Criteria  for 
Representative  Sampling 

Some  6(b)  standards  such  as  asbestos 
and  coke  ovens  define  the  criteria  for 
representative  monitoring.  For  example, 
asbestos  requires  samples  representing 
full  shift  exposures  for  each  employee  in 
each  job  category  in  each  work  area  for 
each  shift  (29  CFR  1910-1001  (d)tl)|ii).l 
Other  6(b)  standards  developed  al  an 
earlier  lime,  such  as  1.2-dibromo-3- 
chioropropane  (29  Ct*R  1910.1044) 
(DBCP)  do  not.  Ethylene  oxjde,  m 
addition,  contains  a  provision  where  if 
an  employer  can  ducumcnt  equivalent 
exposure  levels  for  different  shifts  for 
the  same  operation,  the  employer  does 
not  have  to  sample  for  different  shifts 
(29  CFR  1910.1047(d)(l)(iii).  OSHA  is 
inviting  comment  on  the  appropriate 
criteria  for  represenlalive  sampling  in  a 
generic  standard. 

(d)  In  a  genenc  exposure  monitoring 
standard  should  OSI-LA  use  the  ethylene 
oxide  approach  where  employer  does 
not  have  to  sample  several  shifts  for  the 
same  operation  if  proper  documentation 
exists?  Please  provide  reasons  for  your 
answer. 

(b)  Could  you  provide  data  for  your 
industry  demonstrating  that  exposures 
at  different  shifts  for  the  same  operation 
do  not  differ? 

(c)  Do  you  have  data  from  your 
industry  demonstrating  that  exposures 
do  not  differ  from  one  operation  to  the 
ncAt?  Otherwise,  it  would  seem 
reasonable  to  assume  representative 
sampling  means  sampling  each 
operation  (i.e.  industrial  process  which 
seemingly  produces  a  different  exposure 
scenario  from  another  type  of  industrial 
process)  where  appropriate. 

(d)  The  Agency  requests  any  other 
information  or  comments  concerning  the 
criteria  for  representative  sampling. 

9.  Accuracy  of  Sampling 

For  the  most  part.  OSHA  does  not 
require  specific  methods  for  sampling 
and  analysts  in  its  substance  specific 
standards.  OSHA's  specific  standards 
do  have  requirements  for  the  accuracy 
of  sampling  and  analysis,  but  these 
requirements  vary,  depending  upon  the 
degree  of  achievable  accuracy  of  the 
sampling  device  and  analytiail  method 
at  the  required  PEL  and  the  action  level. 

(a  I  Should  OSHA  require  a  minimally 
acceptable  accuracy  in  a  generic 
standard?  If  not,  why?  If  so.  what 
minimally  acceptable  accuracy  would 
you  recommend  that  may  appropriately 


apply  lo  monitoring  a  large  number  of 
substance?  What  are  the  reasons  for 
your  recommendation? 

(b)  The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  and  OSHA's  Salt  Lake 
Analytical  laboratory  have 
recommended  sampling  and  analytical 
methods  for  OSHA's  own  sampling 
activities  in  determining  compliance 
with  the  Agency's  standards.  Should 
OSHA  require  that  employers  use  these 
methods  or  methods  documented  as 
being  equivalent  with  respect  to 
accuracy  in  a  generic  standard?  F^ease 
provide  reasons  supporting  your 
response. 

(c)  Should  OSHA  require  or 
recommend  any  particular  methods  of 
calibration  in  a  generic  standard?  Which 
methods  if  any?  Please  explain  why 
these  methods  should  or  should  not  be 
used. 

10.  Notification  to  Employees 

In  accordance  with  section  8(cl  of  the 
Act.  OSHA's  specific  standards  require 
that  employees  be  notified  in  writing 
after  the  receipt  of  the  results  of  any 
monitoring  performed.  In  addition,  the 
employer  must  include  a  description  of 
the  corrective  action  taken  which  will 
reduce  the  exposures  below  the  PEL, 
whenever  monitoring  results  indicate 
that  the  PEL  has  been  exceeded. 

(a)  What  requirements  for  employee 
notification  would  be  appropriate  in  a 
generic  standard? 

|b)  Should  the  language  of  the 
requirements  be  similar  to  the  language 
in  the  6[b]  standards?  In  other  words, 
what  form  should  ihc  notification  take? 
Should  employees  be  notified  in  writing 
as  in  the  6(b)  standards?  Should  they  be 
notified  individually  or  should  they  be 
notified  by  the  posting  of  results  in  an 
appropriate  location  such  as  a  bulletin 
board  accessible  to  afi'ecled  employees? 

11.  Employee  Observation  of  Monitoring 

OSHA's  specific  6(b)  standards 
require  the  employer  to  provide  affected 
employees  or  their  designated 
representatives  the  opportunity  to 
observe  monitoring.  Employees  are  to  be 
provided  with  protective  equipment  and 
whatever  other  protection  is  required  for 
the  area  in  which  sampling  is  occurring. 
They  are  entitled  to  receive 
explanations  of  the  monitoring 
procedures  and  to  receive  copies  of  any 
results  of  measurements  taken. 

(a)  Would  it  be  appropnate  for  OSHA 
to  make  this  same  requirement  in  a 
generic  standard? 

(b)  If  OSHAs  requirement  for 
employee  observation  is  inappropriate 
for  a  generic  standard,  what  type  of 
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requirements  would  you  recommend, 
and  wh>  would  they  be  more 
appropriate? 

12.  RfconJkeeping 

The  specific  0(b)  standards  require 
that  employers  establish  and  maintain 
records  of  persona)  or  environmental 
monitoring  results  (29  CFR  1910.20). 

(a)  How  should  a  generic  standard 
address  the  establishment  of  exposure 
monitoring  records? 

13.  General  Considerations 

An  issue  during  this  rulemaking  is 
whether  an  approach  other  than 
adopliun  of  a  generic  approach  might  be 
more  appropriate  to  effectuate  the 
purpose  of  simplifying  future 
rulemakings  and  requiring  monitoring  of 
employees  not  now  being  munitured. 

(a)  If  you  feel  that  OSHA  should  not 
develop  a  generic  standard,  please 
explain  why. 

(b)  What  alternative  lo  a  generic 
standard  would  be  appropriate,  and 
what  would  be  (he  advantages  of  the 
alternative  over  the  gnnenc  approach? 

Public  Purlicipation 

Interested  persons  are  invited  to 
submit  comments  on  these  and  other 
pertinent  issues  relating  to  a  generic 
standard  for  exposure  monitoring  by 
December  27. 198a.  Comments  should  be 
sent  in  quadruplicate  to  the  Docket 
OfTirer.  Room  N2625.  Occupational 
Safety  and  Heallh  Administration.  U.S. 
Department  of  Uibor.  2tW)  Constitution 
Avenue  NW.,  Washington.  DC  20210. 
telephone  202-523-7B94,  All  written 
comments  in  response  lo  this  notice  will 
be  available  for  inspection  and  copying 
in  the  Docket  Office  a  I  the  above 
address  between  the  hours  of  6:15  a.m. 
and  4:15  p.m.,  Monday  through  Friday. 
The  data  received  in  response  lo  this 
Advance  Notice  will  be  carefully 
reviewed  and  will  be  used  by  OSHA  to 
determine  whether  it  is  necessary  and 
appropriate  to  pursue  further  regulatory 
activity  (and  the  nature  of  that  activity) 
regarding  a  generic  standard  for 
exposure  monitoring. 

Authority  and  Signature 

rhis  document  was  prepared  under 
the  direction  of  lohn  a.  Pendergrass. 
Assistant  Secretary  of  l-abor  for 
Occupational  Safety  and  Health.  200 
Constitution  Avenue  NW.,  Washington. 
DC  20210.  It  is  issued  pursuant  to 
section  6(b)  of  the  Occupational  Safety 
and  Health  Act  (84  State.  1593:  29  U.S.C. 
655). 


Signml  al  Wttshinglon.  DC,  this  20ih  day  of 
Scplwrnber  1988.  , 

loho  A.  Pendergrass. 

Assistant  Styrrclon  oflMltifr. 
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29  CFR  Part  1910 


1  Docket  No  H-0311 


Medical  Surveillance  Programs  for 
Employees 

AGENCV;  Occupational  Safety  and 
Health  Administration  (OSHA).  Labor 
action:  Advance  notice  of  proposed 

rulemaking. 

SUMMARV:  Notice  is  given  that  OSHA  is 
undertaking,  through  rulemaking 
procedures  under  section  6(b)  of  the 
Occupational  Safely  and  Health  Act  of 
1970  (the  Act).  29  u's.C.  655(b|,  and 
evaluation  of  the  feasibility  and 
usefulness  of  adoption  of  a  generic 
standard  on  medical  surveillance 
programs  for  employees  exposed  to 
toxic  substances  or  hazardous  physical 
agents.  A  generic  standard  is  one  that 
addresses  a  health  related  issue  rather 
than  a  substance.  The  Agency  is 
interested  in  determining  if  generic 
medical  surveillance  requirements  could 
be  used,  for  example,  to  simplify 
development  of  future  rules  that  where 
necessar>'.  would  contain  medical 
surveillance  provisions,  or  could  be  used 
lo  provide  medical  protection  to 
exposed  employees  who  are  not  now 
entitled  to  medical  sur\'eillance.  Though 
OSHA  has  adopted  exposure  limits  for 
the  several  hundred  substances  listed  in 
the  Z-lablea  contained  in  29  Chit 
1910.1000,  there  is  no  provision  requiring 
that  medical  surveillance  be  made 
available  to  employees  exposed  in 
excess  of  those  limits.  Thus,  adoption  of 
medir^il  surveillance  requirements 
applicable  lo  §  19101000  may  be 
warranted. 

DATE:  Comments  in  response  lo  this 
Advance  .Notice  should  be  submilled  by 
December  27. 198a 
ADDRESS:  Comments  should  be 
submitted  lo  the  Docket  Officer, 
Occupational  Safely  and  Health 
Administration,  Docket  No.  H-031. 
Room  N-2439.  U.S.  Department  of  I^bor. 
2fK)  Constitution  Avenue,  NW.. 
Washington.  DC.  20210.  Telephone  202- 
523-7894. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  lamrs  F.  Foster.  Director.  Office  of 
Information  and  Consumer  Affairs. 
OSHA.  U.S.  Depariment  of  Labor,  Room 
N-3647.  200  Constitution  Avenue,  NW., 


Washington.  DC  20210.  Telephone:  (202) 
523-4*148. 

SUPPLEMENTARY  INrORMATlON: 

1.  Background. 

The  concept  of  generic  standards  is 
nut  novel.  OSHA  has  promulgated 
generic  standards  for  Ilazard 
Communication  (29  CFR  1910.1200).  and 
F.mployee  Access  to  Exposure  and 
Medical  Records  (29  CFR  1910.20).  and 
has  proposed  a  generic  rule  for 
Employee  Fjtposure  to  Toxic  Substanu-s 
in  Laboratories  (52  FR  1212). 
Additionally,  a  draft  proposed  revision 
of  the  existing  Respiratory  Protection 
Standards  (29  CFR  1910.134}  is  being 
reviewed.  The  above  standards 
activities  establish  precedent  for 
exploring  the  possibility  of  adopting 
generic  standards. 

Suction  6(b)(7)  of  the  Occupational 
Safety  and  Health  Act  of  1970.  29  U.S.C. 
655 1'/-  setf.  ("the  Ad")  requires  the 
Agency  to  adopt,  where  appropriate  in 
new  standards,  provisions  dealing  with 
medical  surveillance.  Existence  of  a 
generic  standard  on  medical 
surveillance  would  satisfy  the  Act's 
mandate  with  respect  lo  adoption  of 
such  requirements  in  new  standards  and 
free  OSHA  to  conccnlrale  on  more 
substance  specific  issues  in  future 
rulemakings. 

OSHA's  existing  6(b)  standards 
contain  medical  surveillance  provisions 
as  stipulated  by  the  Act.  Experience 
suggests  that  certain  requirements. 
described  later,  have  potential  for 
generic  treatmeni  as  evidenced  by  their 
consistent  treatment  during  previous 
rulemakings. 

The  specific  content  of  the  medical 
examinations,  frequency  of  testing,  and 
other  provisions  triggered  by  the  results 
of  the  medical  examination,  however, 
vary  for  each  6|b)  standard  depending 
un  the  health  effect  associated  with 
exposure  to  the  specific  substance.  It 
may  be  necessary,  therefore,  to  include 
specific  recommended  medical  tests  and 
procedures  in  an  appendix  lo  the  generic 
standard  that  would  be  identified  as 
being  appropriate  for  groups  of 
substances  with  similar  chemical 
composition,  or  for  substances  leading 
to  similar  health  elTects- 

As  an  adjunct  to  the  development  of 
criteria  for  workplace  medical  testing, 
OSHA  has  initiated  an  evaluation  of  thn 
effectiveness  of  medical  monitoring  and 
surveillance  requirements  in  existing 
OSHA  standards,  in  order  lo  determint? 
what  has  worked  and  what  has  not 
worked  in  practice,  and  if  these 
requirements  could  be  improved- 
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2.  Key  Issues  to  be  Addressed 

(a)  The  Valur  of  Workphcc  Sh'dicat 
Tf 'Sting 

The  success  of  workplace  medical 
surveillance  and  monitoring  depends  on 
the  degree  to  which  these  activities 
contribute  in  practice  to  the  deU*ction  of 
occupationdl  disease  or  existing  medicul 
conditions  that  would  progress  or  lead 
to  disabiiily  without  appropriate 
medical  intrrvention  and  tredtmenl.  The 
itilue  of  medical  suncilltince  in  the 
prevention  of  ftccupational  disease  can 
logically  be  determined  hy  reference  to 
the  specific  surveillance  strategy,  which 
may  be  initial  screening,  detection  of 
.idvcrse  effects,  predicting  future  health 
effecls.  collecting  data  for  health 
research,  or  other  aims.  OSHA  intends 
to  examine  workplace  medical  testing 
carefulK ,  including  its  experience  with 
past  standards,  to  determine  its  value 
for  each  of  the  specific  objectives. 

fb)  Criteria 

OSH.'V  seeks  to  determine  if  trileria 
could  be  developed  to  decide  when 
medical  surveillance  is  appropriate,  the 
frequency  of  examinations  and  the 
suitability  of  particular  tests. 

/cf  Scope 

OSM.*\  must  determine  whether  this 
generic  standard  will  establish 
mandatory  medical  surveillance 
prt)\is)ons  applicable  only  to  (he 
s-ihslnnces  with  PEI.S  found  in  section 
1910  1000.  to  all  loxic  substance  found  in 
tin-  workplace,  or  whether  it  will  only  be 
itiailable  for  incorporation  by  reference 
m  existing  or  future  rules. 

If  il  is  determined  thai  this  standard 
should  only  apply  to  the  substances  in 
the  Z-tab!es,  OSI  lA  believes  that 
significant  benefit  may  still  be  derived 
fmm  a  generic  rule  thai  provides 
medical  protection  to  employees  who 
are  not  being  medically  monitored  even 
Ih.uiyh  their  exposures  may  be  above 
ihr  permissible  exposure  limits  C'PEI^") 
in  §  1910.1000.  Each  PEL  was 
est'iblished  based  on  scientific  data 
demcmslrating  the  occurrence  of  adverse 
ht-dlth  effects.  Thus,  requiring  medical 
saf\eilUfnce  for  overexposed  employees 
may  be  warranted.  In  addition.  OSHA  is 
dfcvelopinR  procedures  to  modify  the  Z- 
table  PELS  of  29  CFR  1910.1000  in  an 
expeditious  manner  in  response  to 
current  scientific  data  However,  section 
G(b)(7)  of  the  Act  requires  incorporation 
of  appropriate  provisions  for  labels  and 
other  forms  of  warning,  personal 
protective  equipment,  medical 
surveillance,  and  exposure  monitoring 
for  each  substance  undergoing  6(b) 
rulemaking.  Having  generic  standards 
for  each  of  these  topics  as  requirements 


in  addition  to  the  PELs  of  section 
1910.1000  would  satisfy  the  Act's 
requirement  to  address  these  topics  and 
permit  nnrrower  specific  rulemakings 
dealing  with  PELs.  A  generic  stiindard 
dealing  with  WHrning  labels  (Hazard 
Communication)  Is  already  in  plai.e  and 
generic  standards  for  personal 
protective  equipment  and  exposurtf 
monitoring  are  currently  being 
considered.  The  addition  of  a  genenc 
standard  on  medical  surveillance  may 
provide  an  additional  mechanism  to 
accomplish  (he  goal  of  more  timely 
rulemakings  for  revision  of  the  PFIji  in 
section  1910.1000 

(d)  Content  of  the  Standard 

Experience  suggests  that  certain 
rt:quirements  have  greatest  polentlal  for 
generic  treatment  as  evidenced  by  their 
consistent  treatment  during  previous 
rulemakings.  OS)  lA  6(b)  standards 
typically  require  that: 

(1]  Employees  exposed  above  the 
action  level  |eg..  usually  one-half  the 
PE1.|  are  to  be  included  in  the  medical 
surveillance  program; 

(Z)  Physicians  must  perform  or 
supervise  exams: 

(3)  Employers  must  pay  for  exams; 

(4)  The  employer  must  provide  certain 
information  about  his  employees  and 
their  jobs  to  the  examining  physician: 
and 

(5)  The  examining  physician  must 
provide  certain  information  to  the 
employer  with  respect  to  the  state  of  the 
employee's  health: 

Specification  for  routine  work 
histories,  routine  pre-employment  and 
periodic  exams,  and  specific  testing 
requirements  for  x-ray  and  pulmonary 
fum  tion  tests  have  been  treated 
similarly  In  past  standards. 

It  may  not  be  feasible  in  a  genei  ic: 
medical  surveillance  standard  lo  adopt 
more  extensive  or  more  specific 
mandatory  provisions  beyond  thoM' 
items  listed  above,  for  broad 
application.  Additional  data  must  be 
obtained  lo  further  address  this 
question. 

fel  Catefjomatiun 

Since  there  are  over  400  substances  in 
tables  Z-1.  Z-2.  and  Z-3.  OSHA  will 
have  to  determine  whether  il  is  possible 
to  group  the  substances  by  some 
common  feature.  One  common  feature 
may  be  by  chemical  type.  That  is.  if  we 
calegori7.e  the  substances  as  acids, 
alkalies,  gases,  dusts,  metals  and 
metalloids,  plastics  and  solvents,  and 
determine  that  the  major  health  effects 
within  each  group  of  substances  are 
similar,  it  may  be  possible  to  assign 
appropriate  medical  surveillance  for 
each  chemical  group.  To  illustrate. 


exposure  to  phosphoric  acid  may  cause 
skin  burns,  eye  irritation  and  eye  bums. 
nose  and  throat  irritation  or  skin 
irrilation.  Likewise  sulfuric  acid  may 
cause  eye.  nose,  and  throat  irritation. 
eye  and  skin  burns.  Additionally. 
prolonged  exposure  to  these  acids  may 
cause  dental  erosion  and  inflammation 
of  the  bronchia]  lubes.  As  shown  above, 
these  two  acids  have  similar  major 
health  effects.  Medical  surveillance  for 
iHith  may  include  examination  of  the 
respiratory  system,  and  examination  of 
the  nose,  throat,  teeth  and  skin. 

Another  possibility  may  be  grouping 
by  health  effect.  If  we  find  that  many 
substances  have  similar  major  health 
effects,  it  may  be  possible  lo  prescribe 
specific  medical  surveillance  for  those 
groups  of  health  effects.  For  example, 
for  the  substances  that  produce  eye. 
nose,  throat,  and  skin  irritation 
(auetaldehyde.  acetic  acid,  ammonia, 
antimony  benzyl  cholridc,  magnesium, 
phosphoric  acid,  sulfuric  acid,  xylene 
(etc)),  medical  surveillance  may  include 
an  examination  of  the  respiratory 
system,  eyes,  nose,  throat,  and  skin. 

OSHA  is  interested  in  receiving  dala 
and  comment  on  the  concept  of 
ciitegorizing  and  generically  apply 
medical  requirements  lo  substances  by 
health  effects  or  chemical  type.  Specific 
dala  IS  solicited  later  in  this  notice. 

ffi  t'rasibiiity 

During  this  rulemaking.  OSHA  will 
di'V*'lop  an  analysis  of  the  feasibility  of 
any  proposed  generic  medical 
surveillance  standard,  as  required  by 
the  Acl.  In  addition,  pursuani  to 
Executive  Order  12291.  OSHA  will 
determine  whether  this  is  a  major  acllon 
and  if  so.  will  prepare  a  Regulatory 
Impact  Analysis.  Under  the  Regulatory 
Flexibility  Acl  (5  U.S.C  601  et  net/.],  if  a 
significant  impact  on  small  entities  is 
anticipaled.  a  Regulatory  Flexibility 
Analysis  will  also  be  performed. 

As  noted  below,  OSHA  solicits  all 
available  information  on  current 
medical  surveillance  programs  and  cosis 
of  compliance.  OSHA  requests  that 
industry-wide  feasibility  studies  and  the 
collection  of  data  relevant  to  assisting 
the  Agency  in  complying  with  F..O. 
12291.  the  Regulatory  Flexibility  Act. 
and  the  OSH  Act  be  Initiated  by 
interested  perfitms  as  stwn  as  possible 

Requested  Public  Submissions 

Public  comment  on  the  discussions  In 
this  Advance  Notice  and  other  relevant 
issues  is  requested  for  (he  purpoHe  of 
assisting  OSt  lA  in  its  evaluation  of  the 
appropriateness  and  feasibility  of 
developing  a  generic  standard  on 
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medical  surveillance  programs  for 
employees. 

Comment  is  requested,  as  set  forth 
below,  on  issues  relating  to:  (1)  The 
value  of  workplace  medical  monitoring 
and  surveillance:  (2}  Criteria  that  OSHA 
may  use  lo  determine  when  and  what 
medical  intervention  is  appropriate;  (3) 
The  effectiveness  of  medical 
surveillance  and  monitoring 
rnquirements  in  existing  OSHA 
standards:  (4)  The  scope  and  application 
of  the  standard:  (5)  Categorization  and 
generic  application  by  health  effects  or 
by  chemical  type:  (6)  Economic 
feasibility:  and  (7)  f*rovisions  which 
should  be  considered  for  inclusion  in  a 
generic  medical  surveillance  program. 
OSHA  also  requests  that  interested 
persons  submit  comments  and 
information  on  other  issues  deemed 
relevant  that  are  not  specifically 
addressed  by  the  questions  below.  The 
dala  subniilled  in  response  to  this  notice 
will  aid  the  Agency  in  determining 
whether  to  proceed  with  development  of 
a  notice  of  proposed  rulemaking. 

1.  Value  of  Medical  Surveillance  and 
Monitoring 

Medical  surveillance  programs  can  be 
used  to  achieve  many  objectives 
including  (1)  the  prevention,  detection 
and  treatment  of  disease.  (2)  an 
indication  of  the  effectiveness  of  an 
employer's  hazard  control  program,  and. 
(3)  a  measure  of  the  effectiveness  of 
OSHA's  PELs. 

(a)  In  what  situations  are  medical 
surveillance  and  monitoring  effective 
means  of  detecting  occupational 
illnesses  to  enable  the  implementation 
of  appropriate  medical  treatment 
designed  to  arrest  progression  of  the 
disease?  How  should  "effectiveness"  be 
defined  with  regard  to  medical  testing? 
Is  information  available  on  the  health 
benefits  of  workplace  medical  testing? 

(b)  What  information  is  useful  lo 
employers  to  determine  that  remedial 
action  is  necessary  to  reduce  workplace 
health  risks?  What  medical  information 
is  unnecessary?  Are  there  certain 
remedial  actions  which  should  or  should 
not  be  triggered  by  medical  information? 

(cl  Several  obiectives  of  medical 
surveillance  were  mentioned  in  the 
preceding  discussion.  What  data  or 
information  do  you  have  that  suggest 
that  medical  surveillance  programs  meet 
these  objectives?  For  example,  are 
medical  surveillance  programs  effective 
tools  for  the  protection  against  disease 
or  conditions  that  may  lead  to  disease? 
What  objectives  should  OSHA  consider 
incorporating  into  mandatory 
standards?  For  what  specific  objectives 
is  medical  surveillance,  monitoring  or 
screening  most  effective?  Least 


effective?  Would  il  be  appropriate  for 
OSHA  to  adopt  mandatory  generic 
medical  surveillance  provisions?  Why? 
Why  not? 

(d)  How  should  OSHA  assess  the 
costs  and  effectiveness  of  medical 
surveillance  and  monitoring  as  well  as 
the  balance  between  the  two? 

2.  Criteria 

(a]  Would  il  be  possible  or  beneficial 
to  develop  standardized  criteria  to 
determine  when  and  what  workplace 
medical  testing  is  "appropriate"  under 
section  G(b)(7)  of  the  Acl?  Such  criteria, 
for  example,  could  be  used  to  decide 
when  mandatory  medical  surveillance  is 
appropriate,  the  frequency  of  medical 
examinations,  the  suitability  of 
particular  tests,  and  other  questions 
common  to  rulemaking.  Should  such 
criteria  be  developed  through 
rulemaking  or  should  they  be  developed 
as  guidelines,  perhaps  by  MOSH/CDC 
or  an  expert  advisory  group?  Do  criteria 
or  guidelines  exist,  perhaps  in  the  public 
health  arena,  which  would  be  suitable 
for  adoption  of  OSHA?  How  should  the 
risks  inherent  in  the  medical  tests  and 
procedures  be  evaluated? 

(b)  Which  medical  testing 
requirements  in  existing  OSHA 
standards  would  be  appropriate  for  the 
purpose  of  a  generic  standard?  Why? 
What  information  is  available  to  show 
that  an  existing  substance  specific 
medical  provision  would  have  value  and 
be  effective  if  adopted  as  a  provision  in 
the  generic  standard?  Could  the  medical 
Eurvpillance  and  monitoring 
requirements  as  set  forth  in  existing 
OSHA's  6(b)  standards  be  modified  so 
that  they  would  be  more  effective  for  the 
purposes  of  a  generic  rule? 

3.  Effectiveness  of  Existing  OSHA 

Requirements 

(a)  How  effective  have  medical  testing 
requirements  in  OSHA  standards  been 
in  identifying  and  preventing 
occupational  disease?  Is  there 
information  available  about  the 
effectiveness  of  specific  standards? 
Have  these  requirements  achieved  the 
specific  objectives  which  they  were 
intended  to  achieve?  What  have  been 
the  costs? 

(b)  Could  the  medical  surveillance 
and  monitoring  requirements  be  more 
effective?  Could  they  be  written  so  as  to 
belter  complement  and  reinforce  the 
other  provisions  of  the  standards?  How 
should  standards  be  written  so  as  lo 
optimize  the  preventive  value  of  medical 
testing? 

4.  Scope  and  Application 

(a)  Are  there  groups  of  employees  in 

industry  that  should  be.  but  currently 


are  not  undergoing  medical  surveillance 
monitoring  that  is  related  lo  their 
activities  in  the  workplace? 

(i)  How  would  medical  surveillance 
benefit  these  employees? 

(ii)  What  is  the  basis  for  defining 
those  employees  needing  medical 
surveillance  and  those  who  do  not.  and 
what  factors  (i.e.  nature  of  the  hazard, 
nature  of  the  operation,  control  efficacy, 
etc.)  enter  mto  this  determination? 

(iii)  Do  recent  evaluations  of  general 
or  disease- specific  periodic  health 
examinations  exist  that  resull  in  a  belter 
understanding  of  the  role  of  medical 
interx'ention  and  reveal  a  more  efficient 
way  of  targeting  of  medical  resources?  If 
so.  how  could  this  mformaUon  be  used 
in  determining  the  applicability  of  the 
generic  rule? 

(b)  Should  generic  medical 
surveUlance  provisions  be  considered 
only  for  employees  exposed  to 
substances  for  which  OSHA  has 
adopted  PELs?  If  so.  should  medical 
surveillance  be  considered  only  for 
employees  for  which  exposure  is  shown 
to  be  above  either  an  "action  level"  or 
above  the  PEL?  What  other  mechanisms 
or  levels  could  be  established  to  trigger 
generic  medical  surveillance 
requirements? 

(c)  Some  of  OSHAs  standards  (e.g.. 
benzene  and  ethylene  oxide)  do  not 
require  medical  surveillance  unless 
workers  are  exposed  or  expected  to  be 
exposed  above  either  the  action  level  or 
PEL  for  a  specific  numb.,r  of  days  per 
year.  For  example,  the  benezene 
standard  requires  that  'The  employer 
shall  make  available  a  medical 
surveillance  program  for  employers  who 
are  or  may  be  exposed  to  benzene  at  or 
above  the  action  level  30  or  more  days 
per  yean  (and)  for  employees  who  are  or 
may  be  exposed  lo  benzene  at  or  above 
Ihe  PELs  10  days  or  more  per  year 

'  •  ',"  These  allowances  are  provided 
for  in  recognition  of  the  need  for  a 
practical  cut-off  for  who  is  to  be 
included  in  the  medical  surveillance 
program.  Should  similar  provisions  be 
incorporated  into  the  generic  standard 
and  why?  If  so.  what  should  they  be? 

(d)  If  medical  surveillance  should  be 
provided  to  employees  exposed  lo 
substances  for  which  OSHA  has  no  PEL. 
what  mechanism  could  be  set  forth  other 
than  exposure  above  a  specific  level 
such  as  a  PEL,  to  trigger  implementation 
of  the  medical  program? 

(e)  If  a  genenc  standard  is  adopled, 
should  it  only  be  available  for  reference 
in  future  standards  before  being 
obligatory?  Why  or  why  not?  If  adopted, 
how  should  the  generic  standard  relate 
lo  existing  6(b)  standards? 
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(H  If  a  senenc  standard  is  adopted 
shuuld  it  be  incorpoFfiled  as  a  paragraph 
in  S  1910. 1000  and  be  mandatory  where 
overexposure  to  Z-table  substances 
occurs?  Why  or  why  not' 

Igl  To  what  extent  have  employers 
voluntarily  implemented  occupalionally 
related  medical  surveillance  programs? 
Please  provide  in  detail  a  descnption  of 
what  those  programs  consist  of  and  the 
basis  for  their  implementation. 

(h)  For  what  kmds  of  workplaces 
would  a  generic  medical  sur\'eillance 
standard  be  appropriate  and  which 
employees  should  be  covered  in  those 
workplaces? 

5.  Categorization 

(a)  Are  there  similar  biological 
outcomes  produced  by  large  groups  of 
substances  that  can  be  detected  by 
specific  procedures  such  as  x-rays. 
pulmonary  function  tests,  blood  count, 
urmalysis,  etc? 

(b)  What  groups  of  substances  cause 
these  similar  biological  outcomes' 

(cl  Are  sufficient  medical  data 
ivailable  ;o  demonstrate  that  a  number 
of  substan(,(-s  cause  similar  biological 
changes  over  similar  mfervals  of  time  so 
that  generic  periodicity  of  medical 
testing  can  be  established? 

(d)  Are  there  groups  of  substances  for 
which  medical  tests  can  be  justified  on  a 
periodic  basis  as  being  necessary  for 
early  detection  of  adverse  effects  that 
may  cause  to  progress  or  may  be 
reversed  upon  removal  from  exposure? 

[e]  Is  there  a  consensus  in  the  medical 
communit)  with  respect  to  the  utility  of 
specific  medical  procedures  m 
occupational  medical  surveillance 
programs? 

(fi  What  criteria  should  OSHA  use  in 
determining  the  appropriateness  of 
requiring  specific  medical  tests  for 
certain  hazards  and  potential  hazards? 

(g)  How  can  a  generic  standard  for 
medical  sun.'eillance  be  designed  so  thai 
advances  in  medical  surveillance 
procedures  and  technology  will  not 
render  OSHAs  generic  provisions 
obsolete? 

0.  Economic  Feasibility 

In  order  to  perform  an  economic 
feasibility  analysis,  it  is  helpful  lo  have 
a  financial  and  economic  profile  of  the 
industries  that  may  be  required  to 
implement  medical  sur\eillance 
programs.  Affected  industries  may 
include  all  workplaces  using  (oxic 
substances,  or  may  only  include 
workplaces  using  a  substance  regulated 
by  OSHA  m  1910-1000.  The  following 
informaiinn  is  requested  to  aid  in 
preparation  of  that  profile. 


(a)  What  are  the  number  of  employees 
that  could  conceivably  be  required  to  be 
provided  with  medical  surveillance  who 
are  not  now  undergoing  monitoring? 

(b)  Though  OSHA  has  not  proposed 
adoption  of  specific  components  to  be 
included  in  a  generic  medical 
surveillance  program.  What  costs  in 
your  industry  and  in  your  workplace  can 
be  estimated  that  may  be  incurred  in 
conducting  a  typical  work-related 
medical  surveillance  program?  Give  the 
costs  according  to  the  following 
categories:  (1)  The  medical  examination 
{list  the  components  such  as  history. 
physical,  and  tests):  (2)  lost  work  time 
(include  average  time  lost  per  worker): 
(3)  transportation,  and  (4) 
recordkeeping.  Were  these  costs  based 
upon  your  company's  current  medical 
sur\'einance  program?  If  so,  how  many 
employees  are  included  in  the  program 
and  what  is  the  size  of  your  firm? 

(c)  What  will  be  the  financial  impact 
on  firms/ industries  if  OSHA  required  a 
periodic  medical  exam  for  all  workers 
exposed  above  any  of  the  PELs  listed  on 
the  Z  Tables?  What  if  the  exams  were 
required  for  workers  exposed  above 
one-half  of  any  of  the  PELs?  Be  as 
specific  as  possible. 

7  Provisions  of  the  Standard 

(a)  W^at  mandatory  provisions  could 
be  adopted  that  would  be  common  to 
and  appropriate  for  all  occupational 
medical  sur\-eillunce  programs? 

(b)  Provisions  typically  found  in  6(b) 
standards  require  that:  Employees 
exposed  above  a  certain  level  are  to  be 
provided  medical  sur\'eillance, 
physicians  must  perform  or  supervise 
medical  exams,  employers  must  pay  fur 
exams  and  provide  certain  information 
about  his  employees  and  their  jobs  lo 
the  examining  physician,  physicians 
must  provide  information  lo  the 
employer  with  respect  to  the  state  of  an 
employee's  health,  and  provision  is 
made  for  routine  work  histories,  and 
routine  pre-employment  and  periodic 
exams,  (i)  Which  of  the  generally 
applicable  medical  surveillance 
provisions  described  above  should  be 
mandated  by  a  generic  standard  and 
why?  (ii)  Which  should  not  and  why? 
(iii)  What  other  general  provisions  exist 
that  the  Agency  should  consider  for 
adoption  in  a  generic  medical 
surveillance  standard?  (iv)  With  respect 
to  conducting  medir^il  exams,  should 
health  professionals  other  than 
physicians,  such  as  occupational  health 
nurses,  be  permitted  to  supervise  or 
conduct  such  exams? 

(c)  For  each  of  OSHAs  existing  6(b) 
standards,  the  specific  content  of  the 
medical  examinations  (e.g.,  specific  tests 


and  procedures),  frequency  of  testing, 
and  other  provisions  triggered  by  the 
results  of  medical  examination  vary 
with  each  standard  depending  on  the 
health  effect  associated  with  exposure 
to  the  specific  substance,  (i)  How  can  a 
generic  rule  be  designed  to  set-forth  and 
mandate  inclusion  of  specific  medical 
tests  and  procedures  as  being 
appropriate  in  individual  workplaces 
based  on  the  chemical  composition  or 
health  effects  of  the  substances  in  use? 
(ii)  What  specific  tests  and  procedures 
can  be  equated  with  what  common 
chemical  compositions  or  health  eiiects 
for  inclusion  in  medical  sur\-eillance 
programs?  (iii)  What  minimum 
frequency  of  testing  Is  appropriate  for 
the  recommended  medical  procedure? 
(d)  If  a  generic  medical  surveillance 
standard  is  adopted,  should  it  only 
mandate  implementation  of  general 
administrative  medical  provisions  while 
recommending  specific  testa  and 
examinations  in  an  appendix  that  would 
be  required  to  be  provided  if  determined 
relevant  by  the  examining  physician? 

Public  Participation 

Interested  persons  are  invited  to 
submit  comment  on  these  and  other 
pertinent  issues  relating  to  generic 
medical  surveillance  programs  for 
employees  by  December  27. 1988. 
Comments  should  be  sent  in 
quadruplicate  to  the  Docket  Officer,  at 
the  address  noted  above  where  they  will 
be  available  for  inspection  and  copying 
from  8:15  a.m.  to  4:45  p.m..  Monday 
through  Friday.  The  data  received  in 
response  to  this  Advance  Notice  will  be 
carefully  reviewed  and  will  be  used  by 
OSHA  to  determine  whether  It  is 
necessar>'  and  appropriate  to  pursue 
further  regulatory  activity  regarding  this 
generic  standard. 

Authority  and  Signature 

this  Advance  Notice  of  Proposed 
Rulemaking  was  prepared  under  the 
direction  of  John  A.  Pcndergrass. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  200 
Constitution  Avenue  P'JW..  Washington. 
DC  20210.  it  is  issued  pursuant  to 
section  6(b)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (84  Slat.  1593:  29 
U.S.C.  655). 

Signed  dl  Wushingion.  DC.  ihis  20(h  Joy  of 
Septtmlfcr  l*ie«. 
luhn  A.  Pendergrasfi. 
^sislant  Sci  rvtary. 

|FR  Doc  68-221)16  Filed  t»-:»-8a;  8:45  «m| 
BILLIMC  COOC  4S10-?«'W 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFR  Part  943 

Public  Comment  Period  and 
Opportunity  for  Public  Hearing  on 
Proposed  Amendments  to  Texas 
Permanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Rf*.!<jmalion  and  Enforcement  (OSMRE), 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  OSMRE  is  announcing  the 
receipt  of  proposed  amendments  to  the 
Texas  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Texas 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
ISMCRA).  The  amendments  consist  of 
revised  regulations  concerning  self- 
bonding  requirements. 

This  notice  sets  forth  the  times  and 
locations  that  the  Texas  program  and 
proposed  amendments  to  that  program 
are  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendments  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  Is 
requested. 

DATES:  Written  comments  relating  to 
Texas'  proposed  modification  of  its 
program  not  received  on  or  before  4:00 
p.m.  c.dl.  on  October  27. 1988.  will  not 
necessarily  be  considered  in  the 
decision  process.  A  public  hearing  on 
the  adequacy  of  the  amendments  will  be 
held  upon  request  on  October  24,  1988. 
Any  person  interested  in  making  an  oral 
or  written  presentation  at  the  public 
hearing  should  contact  Mr.  James  H. 
Moncrief  at  the  Tuisa  Field  Office  by 
4:00  p.m..  c.d.t.  October  12.  1988.  if  no 
one  has  contacted  Mr.  Moncrief  to 
express  an  Interest  in  participating  in 
the  hearing  by  that  date,  the  hearing  will 
not  be  held.  If  only  one  person  has  so 
contacted  Mr.  Moncrief.  a  public 
meeting  may  be  held  in  place  of  the 
hearing.  If  possible,  a  notice  of  the 
meeting  will  be  posted  in  advance  at  the 
locations  listed  under  "address". 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand-delivered  lo  Mr. 
James  H.  Moncrief.  Director.  Tulsa  Field 
Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100  F^ 
Skelly  Drive.  Suite  550.  Tulsa,  Oklahoma 
74135. 

Copies  of  the  Texas  program,  the 
proposed  modifications  to  the  program, 
and  all  written  comments  received  in 
response  to  this  notice  will  be  available 


for  public  review  at  the  Tulsa  Field 
Office.  OSMRE  Headquarters  Office. 
and  Railroad  Commission  of  Texas 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendments 
by  contacting  OSMRE's  Tuisa  Field 
Office. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement.  Tulsa  Field  Office. 

5100  East  Skelly  Drive.  Suite  550. 

Tulsa.  OK  74135.  Telephone:  (918) 

581-6430 
Office  of  Surface  Mining  and 

Reclamation  and  Enforcement,  1100 

'L'  Street  NW..  Room  5215, 

Washington.  DC  20240.  Telephone: 

(202) 345-5492 
Railroad  Commission  of  Texas,  Surface 

Mining  and  Reclamation  Division. 

Capitol  Station,  P.O.  Drawer  12967, 

Austin.  TX  78711,  Telephone:  (512) 

463-6901 

If  a  public  hearing  is  held,  its  location 
will  be: 
The  Federal  Building.  Room  557.  300  E. 

8lh  Street.  Austin.  TX 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jamps  M.  Moncrief.  Director.  Tulsa 
Field  OfTice,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  5100  E. 
Skelly  Drive,  Suite  550.  Tulsa.  Oklahoma 
74135.  Telephone:  i918j  581-6430. 
SUPPt^MENTARY  INFORMATION: 

1.  Background 

The  Texas  program  was  conditionally 
approved  effective  February  IB.  1980. 
Information  regarding  general 
background  on  the  Texas  program. 
including  the  Secretary's  Findings,  the 
disposition  of  comments  and  a  detailed 
explanation  of  the  conditions  of  the 
approval  of  the  Texas  program  can  be 
found  in  the  February  27, 1980  Federal 
Register  (45  FR  12998).  Subsequent 
actions  taken  with  regard  to  Texas' 
program  approval  and  approved 
program  amendments  can  be  found  at  30 
CFR  94310.  943.15  and  943.16. 

I!.  Submission  of  Amendments 

In  accordance  with  the  provisions  of 
30  CFR  732.17(c).  on  February  18.  1987 
lAdminislrative  Record  No.  TX-390|. 
OSMRE  notified  Texas  of  the  changes 
necessary  lo  ensure  that  the  Texas  self- 
bonding  regulations  are  no  less  stringent 
than  SMCRA  and  no  less  effective  than 
the  Federal  regulations. 

By  letter  dated  luly  31.  1987 
lAdminislrative  Record  No.  TX-3931. 
Texas  submitted  proposed  changes  to 
the  self-bonding  regulations  along  with 
numerous  olhtr  p..jposcd  revisions.  In 
response  to  comments  received  in  the 
State  rulemaking  process.  Texas 


requested,  by  letter  dated  November  25, 
1987  lAdministratlve  Record  No.  TX- 
403),  that  the  proposed  self-bonding 
regulations  be  withdrawn  from 
consideration  and  further  requested  an 
extension  of  time  until  March  1968  to 
submit  the  proposed  amendments. 
OSMRE  approved  the  requested 
extension.  OSMRE  also  approved 
subsequent  requests  for  extensions  until 
June  30. 1968  and  August  31.  1988.  By 
letter  dated  August  24,  1988 
(Administrative  Record  No.  TX-Jll]. 
Texas  submitted  the  proposed 
amendments  to  its  self-bonding 
regulations. 

111.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSMRE  is  seeking 
comments  on  whether  the  amendment 
proposed  by  or  Texas  satisfy  the 
requirements  of  30  CFR  732.15  for  the 
approval  of  State  program  amendments. 
If  the  amendments  are  deemed 
adequate,  they  will  become  part  of  Ihe 
Tfxas  program. 

I\'.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  lo  the  issue  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  the  commenter 
recommendations.  Comments  received 
after  the  time  Indicated  under  "DATES" 
or  at  locations  other  than  Ihe  Tulsa  Field 
Office  will  not  necessarily  be 
considered  in  Ihe  final  rulemaking  or 
included  in  Ihe  Administrative  Record. 

V.  Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  Ihe  pe^:^on 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  4:00  p.m..  c.d.l.  October  12. 
198fl.  If  no  one  requests  an  opportunity 
to  comment  at  a  public  hearing,  thi? 
hearing  will  not  be  held. 

Filing  of  a  written  statement  at  Ihe 
time  of  the  hearing  is  requested  as  II  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  the 
adequate  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard- 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled-  The  hearing  will  end 
after  all  persons  scheduled  lo  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 
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VI.  Public  Meeting 

It  only  one  person  requesis  an 
upportunity  to  comment  al  a  hearing,  a 
pubiic  meetinK.  ralher  than  .*  public 
ht/dnng.  may  be  held-  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSMRE  office 
l.sled  under  "ADOAESSES"  by  contdcting 
the  person  listed  under  "for  fubtmer 
informahon  contact".  Alt  such 
rnee'.ings  wiil  be  open  to  the  pubbc  and, 
.;  possible,  notices  of  meetings  will  be 
posted  di  the  locations  listed  undt-r 
"ADDRESSES".  A  wntten  summary  of 
each  meeting  will  be  made  a  pari  of  the 
Administrative  Record. 

U?t  of  Subjects  in  30  CFR  Part  943 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Date:  September  19. 1988. 
Raymood  L  Lowrie. 

Assistant  Dirvctur.  Western  Field  Operations 
[FR  Doc.  B»-220-6  Filed  9-26-«a;  8:45  8m| 

BiLu'WC  CODE  *3ltW>S-*l 

POSTAL  SERVICE 
39  CFR  Part  927 

Rules  of  Procedure  Relating  to  Fines, 
DeductJons,  »nd  Damages 

agency:  Postal  Service. 
ACnOK:  Proposed  rule. 

SUMMARY:  This  proposal  would  increase 
ihe  civil  fines  for  mail  handling 
irregularities  on  air  routes  extending 
beyond  the  borders  of  the  United  Stales 
The  purposes  of  the  proposal,  which 
would  assess  specific  fines  for  specific 
irregularities,  with  a  general  limitation 
of  Si  .000  per  violation,  are  to  reflect  the 
effects  of  infldtioa  and  to  discourage. 
through  realistic  penalties,  mail  handimj^ 
irregularities.  Minor  administrative  and 
conforming  changes  are  also  included. 
DATE:  Comments  must  be  received  on  or 
before  October  27.  1968. 
ADDRESS:  Written  comments  should  be 
directed  to  Kenneth  W.  McFadden. 
General  Manager.  International  and 
Military  Mail  Operations  Division, 
United  States  Postal  Service.  475 
LEiifant  Plaza  West  SW..  Washington 
DC  20260-n35,  Copies  of  all  written 
comment.s  will  be  available  for  pubhc 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m..  Monday  through  Fnday. 
in  Room  7331.  U.S.  Postal  Service 
Headquarters.  475  L'Enfant  Plaza  West 
SW  .  Washington.  DC  20260 
FOR  FURTHER  INFORMATION  CONTACT 
Hiirold  Buckley  f202)  268-4361 


SUPPLEMENTARY  INFORMATION:  The 

proposed  rule  revises  and  adds  to  39 
CFR  Part  927  a  list  of  specific  mail 
handling  irregulanties  on  air  routes 
extending  beyond  the  borders  of  the 
United  Stales,  plus  the  fines  associated 
with  those  irregularities,  which  are 
imposed  pursuant  to  39  U.SC.  5403.  The 
proposed  level  of  fines  is  higher  than 
and  would  supersede  existing  fines  to 
reflect  the  efferMs  of  uiflation  and  to 
ensure  levels  high  enouj^h  to  discourage 
the  described  irregularities.  In 
particular,  the  Postal  Service  expects  the 
higher  level  of  fines  to  lessen  the  high 
damage  rates  currently  experienced  on 
military  mail  destined  to  servicemen  in 
foreign  postings.  In  adthtion.  the 
proposal  updates  39  CFR  Part  927  to 
reflect  the  adoption  of  the  Postal 
Service's  Procurement  Manual  as  a 
replacement  for  the  former  Postdl 
Contracting  Manual,  and  an 
organizational  change  which  substitutes 
the  International  Civil  and  Military  Mail 
Coordinator  wherever  section  927  refers 
to  the  General  Manager.  Logistics 
Division 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553  (b),  (c))  regarding  proposed 
rulemaking  by  39  USC.  410fa).  the 
Postal  Service  invites  public  comments 
on  the  following  proposed  amendments 
of  ISCI-'RPart  9J7 

Lisl  of  Subjects  in  39  CFR  Part  927 

Administrative  practice  and 
procedure.  Air  earners.  Govemmeni 
contracts,  Manlime  carriers.  Penalties. 

For  the  reasons  set  out  in  the 
preamble.  39  CFR  Part  927  is  proposed 

to  be  amended  as  follows. 

PART  927— RULES  OF  PROCEDURE 
RELATING  TO  FINES,  DEDUCTIONS. 
AND  DAMAGES 

1.  The  authority  citation  is  39  CFR 
Pari  927  is  revised  to  read  as  follows: 

Authority:  59  US  C.  401,  2601.  5401-5403, 
5&03.  Se04:  49  .^pp  I!  SC,  1375.  1471. 

§927.1    (Amendvdl 

2.  In  {  927.1,  paragraph  (a)  is  amended 
by  removing  "section  19-504.  Postal 
Contracting  Manual  or",  by  removing 

General  Manager.  Logistics  Division. ' 
and  adding  in  its  place  "International 
Civil  and  Military  Mail  Coordinator"; 
paragraph  [h]  is  amended  by  removing 

"General  Manager.  Logistics  Division." 
and  adding  in  its  place  "International 
Civil  and  Military  Mad  Coordinator"; 
and  paragraph  (e)  is  revised  lo  read  as 
follow.s 


$  927.1     Noocontractual  carriage  of  maH  by 

vessel 

(e)  D.  tails  of  Administration.  For 
further  administrative  details,  see 
Transportation  Handbook  T-4. 
International  Surface  Mail. 

3,  In  S  927.Z  in  paragraph  (bj.  in  the 
first  sentence,  add  "or  their  designated 
representatives'  after  "postal  officials"; 
in  the  last  sentence,  remove  "General 
Manager.  Logistics  Division,"  and  add  in 
its  placed  "International  Civil  and 
Military  Mail  Coordinator";  in 
paragraph  [v.).  remove  "General 
Manager,  Logistics  Division."  wherever 
it  appears  and  add  "International  Civil 
and  Military  Mail  Coordinator"  in  its 
place;  remove  "The  Manager"  wherever 
it  appears  and  add  "The  Coordinator"  in 
its  place:  in  paragraph  (e).  in  the  last 
sentence,  remove  "under  the  section": 
and  paragraph  (f)  is  revised,  and 
paragraphs  (g)  and  (h)  are  added  to  read 
as  follows: 

§  927J    Noncontractual  atr 


(f)  Definitions  and  schedule  of  fines. 

(1)  The  following  are  definitions  of  the 
irregularities  for  which  fines  or  penalties 
may  be  assessed: 

(i)  Failure  to  Load.  The  failure  for  any 
reason  other  than  Refusal /Removal  to 
load  mail  rfb(>ard  an  aircraft  when 
sufficient  space  and  weight  are 
available  on  the  aircraft  to  transport  the 
mail  which  has  been  tendered  by  the 
USPS/ Military  dispatch  activity. 

(it)  Failure  to  Unload.  The  failure  lo 
remove  all  mail  from  the  aircraft  at  the 
terminal  point  of  the  flight. 

(ml  Loaded  m  Error.  The  loading  of 
maii  aboard  a  fiight  which  is  not  the 
specific  flight  prest.nbed  in  the  dispatch 
documents  for  (hat  mail. 

(iv)  Removed  m  Error  The  remo%'al  of 
mail  from  a  flight  at  a  point  other  than 
the  destination  or  transfer  point  shown 
on  the  billing  documents  for  that  mail. 

(v|  Damage  to  Mail  or  Equipment. 
Damage  lo  pouched  or  outside  mail  or 
equipment,  either  by  physical  force  or 
weather.  Also  included  are  incidents 
involving  wet  mail. 

(vi)  Failure  to  Transfer.  The  failure  to 
transfer  mail  between  designated  flights 
of  the  same  carrier  or  between  the 
designated  flights  of  two  earners. 

(vii)  Failure  to  Protect.  The  failure  to 
protect  and  safeguard  mail  from 
depredation  or  other  hazards  while  in 
the  custody  and  control  of  the  carrier. 

{wui)  Delayed  Delivery  The  failure  to 
deliver  incoming  mail  to  the  destination 
USPS/Military  facihty.  postal 
representative,  or  vehicle  driver  within 
the  time  allowed  for  such  deliverv- 
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(ix)  Failure  to  Notify ,  The  failure  to 
notify  the  USPS/Military  postal  unit  of 
delays  in  excess  of  30  minutes,  flight 
cancellation,  flight  diversions,  or 
emergency  changes  in  the  schedule  of 
any  flight  on  which  mail  is  transported 
or  has  been  tendered  for  transportation 
by  the  USPS/Military  postal  unit. 

[x)  Dropped  Pouch.  The  dropping  of  a 
pouch  or  outside  piece  of  mail  from  a 
surface  vehicle  at  an  airport,  which 
pouch  is  found  unattended  and  out  of 
the  control  of  the  air  carrier. 

(xi)  Refusal /RemovaL  The  failure  to 
board  alt  priority/LC  mail  tendered  or 
offered  by  the  USPS/Military  postal 
unit.  This  includes  situations  where  all 
passengers'  baggage  has  been  boarded, 
and  where  lower  priority  cargo  is 
carried  on  the  flight. 

(xii)  Missing  A  V-7.  The  delivery  of 
mail  to  a  USPS/Military  postal  facility 
without  Ihe  required  dispatch  document 
(A V-7}  to  indicate  the  total  number  of 
pieces  and  weights  in  the  dispatch. 

(xiii)  Missing  Mail.  The  delivery  to  a 
USPS/Military  mail  facility  of  less  than 
the  number  of  pieces  of  mail  indicated 
on  the  AV-7. 

(2)  The  following  is  the  schedule  of 
penalties  and  fines  applicable  to  mail 
handling  irregularities: 


C«ie9C»)r 

PwMltv/Fine 

III  Failure  10  Loaa    -     -  - 

@  sio.ao  pet  p«ce 

FaitiKs  10  Unload 

LoaO«3  In  Erroi 

FaihJle  lo  Translef 

Delayed  Delrvoiy 

fleinoved  m  E"o» 

(„)  Damage  lo  Mail  of 

@  560  DO  p«  pwce 

Equipment 

Relusal/Removai 

l»il  Failure  10  PnMecl  -    - 

@S7S<ia  per  repot 

In.)  Failure  lo  NoMv 

@  54500  perrepon 

Miss«18  AV-7 

MiasmgUaU 

|v)  DioppeO  Pouch 

@  545.00  per  p«ce 

(3)  General  Limitations.  Fines  shall 
not  exceed  Sl.OOO  per  violation.  For 
purposes  of  such  limitation,  each  piece 
(sack,  container  or  outside  piece)  shall 
be  considered  the  subject  of  a  separate 
violation. 

(h)  Details  of  Administration-  For 
further  administrative  details,  forms. 
and  other  implementing  materials 
adapted  to  the  respective  modes  of 
transportation,  see  Transportation 
Handbook  T-1,  International  Airmail 
Exchange  Office  Procedures,  for  foreign 
air  transportation;  and  Transportation 
Handbook  T-7.  Handling,  DiBpatch.  and 
Transportation  of  Military  Mail,  for 
overseas  air  transportation  of  military 
mail. 

4.  Section  927.3  is  revised  to  read  as 
follows: 


S  927.3    Other  remedies 

The  procedures  and  other 
requirements  of  this  part  apply  only 
where  the  U.S.  Postal  Service  proposes 
(0  assess  penalties,  fines,  deductions,  or 
damages.  This  part  does  not  limit  other 
remedies  available  to  the  Postal  Ser%'ice. 
including  such  remedies  as  summary 
action  to  withhold  tender  of  the  mail  to 
protect  the  public  interest  in  the  event  of 
major  irregularities  such  as  theft, 
deliberate  loss,  damage,  or 
abandonment  of  the  mail,  or  repeated 
instances  of  any  of  the  irrigularities 
listed  in  5  927.2tf). 
Fred  Eggleslon, 

Assi.'itanI  General  Counsel.  Legislative 
Division. 

[FR  Doc,  88-21935  Filed  9-26-«a:  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
(SW-FRL-3454-2) 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Exclusion 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule  and  request  for 

comment. 

summary:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
proposing  to  grant  a  petition  submitted 
by  Merck  &  Company.  Incorporated 
(Merck).  Elkton.  Virginia  for  a  one-time 
exclusion  of  certain  solid  wastes 
generated  at  its  facility  from  the  lists  of 
hazardous  wastes  contained  in  40  CFR 
201.31  and  261  ..32.  This  action  responds 
to  a  delisting  petition  submitted  under 
40  CFR  260.20.  which  allows  any  person 
to  petition  the  Administrator  to  modify 
or  revoke  any  provision  of  Part  260 
through  268.  124.  270.  and  271  of  Title  40 
of  the  Code  of  Federal  Regulations,  and 
under  40  CFR  260.22  which  specifically 
provides  generators  the  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  "generator-specific"  basis 
from  the  hazardous  waste  lists.  Today's 
proposed  decision  is  based  on  an 
evulualion  of  waste-specific  information 
provided  by  the  petitioner. 

The  Agency  is  also  proposing  the  use 
of  an  organic  leachate  model  and  a  fate 
and  transport  model  and  their 
application  in  evaluating  the  waste- 
specific  information  provided  by  the 
petitioner.  These  models  have  been  used 
in  evaluating  the  petition  to  predict  Ihe 
concentration  of  hazardous  constituents 
released  from  the  petitioned  waste- 


DATES:  EP.A  is  requesting  public 
comments  on  today's  proposed  decision 
and  on  the  apphcability  of  the  organic 
leachate  and  fate  and  transport  models 
used  to  evaluate  the  petition.  Commenis 
will  be  accepted  until  November  14. 
1988.  Comments  postmarked  after  the 
close  of  the  comment  period  will  be 
stamped  "late". 

Any  person  may  request  a  hearing  on 
this  proposed  decision  and/or  the 
models  used  in  the  petition  evaluation 
by  filing  a  request  with  Joseph  Carta, 
whose  address  appears  below,  by 
October  12, 1988.  The  request  must 
contain  the  information  prescribed  in  40 
CFR  260.20ld) 

ADDRESSES:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  should  be 
sent  to  the  Docket  Clerk,  Office  of  Solid 
Waste  (OS-305).  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington,  DC  20460.  A  third  copy 
should  be  sent  to  Jim  Kent,  Variances 
Section.  Assistance  Branch.  PSPD/OSW 
(OS-3431.  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington. 
DC  20460,  Identify  your  comments  at  the 
top  with  this  regulatory  docket  number: 
■F-ea-MLEP-FFFFT'. 

Requests  for  a  hearing  should  be 
addressed  to  Joseph  Carra,  Director, 
Permits  and  Slate  Programs  Division. 
Office  of  Solid  Waste  (OS-340).  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington.  DC  20460. 

The  RCRA  regulatory  docket  for  this 
proposed  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW.  (sub-basement).  Washington. 
DC  20460.  and  is  available  for  viewing 
from  9:00  a.m.  to  4:00  p.m..  Monday 
through  Friday,  excluding  Federal 
holidays.  Call  (202)  475-9327  for 
appointments.  The  public  may  copy 
material  from  any  regulatory  docket  at  a 
cost  of  SO-15  per  page. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information,  contact  Ihe 
RCRA  hotline,  toll  free  at  (800)  424-9346. 
or  at  (202)  382-3000.  For  technical 
information  concerning  this  notice, 
contact  Linda  Cessar.  Office  of  Solid 
Waste  (OS-343),  U.S.  Environmenta) 
Protection  Agency.  401  M  Street  SW.. 
Washington,  DC  20460.  (202)  47S-9e28. 
SUPPLEMENTARY  INFORMATION: 

1  Background 

A.  Authority 

On  January  16. 1981.  as  part  of  its  final 
and  interim  final  regulations 
implementing  section  3001  of  RCRA. 
EPA  published  an  amended  list  of 
hazardous  wastes  from  non-specific  and 
specific  sources.  This  list  has  been 
amended  serveral  times,  and  is 


37602 


Federal  Register  /   Vol    53.  No.  187  /  Tuesday,  Septoinber  27.  1988  /  Proposed  Ruins 


published  in  40  CFR  2bl.3t  and  261.32. 
These  wastes  are  lisiod  as  hazardous 
b(_T.au3e  they  typically  and  frequently 
H\hibit  one  or  more  of  the 
1  haraclenstics  of  hazardou.s  wastes 
idenlified  in  Subpart  C  of  Part  281  {i.e.. 
ignitabilily.  corrosivity.  reactivity,  and 
e.xiraction  procedure  (EP)  toxicity)  or 
meet  the  criteria  for  listing  contained  in 
40  CFR  261.n(a)(21  or  (a)(3). 

Individual  waste  streams  may  vary. 
however,  depending  on  raw  materials, 
industha)  processes,  and  other  factors. 
Thus,  while  a  waste  thai  is  described  in 
these  regulations  generally  is  hazardous. 
a  specific  waste  from  an  individual 
facility  meeting  the  listing  description 
rr.iiy  not  be  For  this  reason.  40  CFR 
-60  20  and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  from  a 
particular  generating  facility  should  not 
be  regulated  as  a  hazardous  waste. 

To  have  their  wastes  excluded, 
petitioners  must  show  that  wastes 
generated  at  their  facilities  do  not  meet 
any  of  the  criteria  for  which  the  wastes 
were  listed.  See  40  CFR  2eO-22(a)  and 
the  background  documents  for  the  listed 
wastes.  In  addition,  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984  require  the  Agency  to  consider  any 
factors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  vviiste 
to  be  hazardous.  Accordingly,  a 
petitioner  also  must  demonstrate  that 
the  waste  does  not  exhibit  any  of  the 
hfizardous  waste  characteristics  (;>., 
ipnitdbility.  reactivity,  corrosivity.  and 
FP  toxicity),  and  must  present  sufticieni 
information  for  the  Agency  to  determine 
whether  the  waste  contains  any  other 
toxicants  at  hazardous  levels.  See  400 
CFR  260  22(a).  42  U.S.C.  6G21(0.  and  the 
background  documents  for  the  listed 
wastes.  Although  wastes  which  are 
"delisted"  [i.e..  excluded)  have  been 
evaluated  to  determine  whether  or  not 
they  exhibit  any  of  the  characteristics  of 
hazardous  waste,  generators  remain 
obligated  to  determine  whether  or  nol 
their  waste  remains  non-hazardous 
based  on  the  hazardous  waste 
characteristics- 

In  addition  to  wastes  listed  as 
hazardous  in  40  CFR  261.31  and  2G1.32. 
residues  from  the  treatment,  storage,  or 
disposal  of  hsted  hazardous  wastes  and 
mixtures  containing  hazardous  wastes 
also  are  eligible  for  exclusion  and 
rt-ni.itn  hazardous  wastes  until 
e^cluded  See  40 CFR  2613  (eland 
(d)|2I  The  substantive  standard  for 
'I'i'stmg"  a  treatment  residue  or  a 


mixture  is  the  same  as  previously 
described  for  listed  wastes. 

B.  Approach  Used  to  Evaluate  This 
Petition 

In  making  a  delisting  determination. 
the  Agency  evaluates  each  petitioned 
waste  against  the  listing  criteria  and 
factors  ated  in  40  CFR  261.11  (al(2)  and 
(a)(3).  If  the  Agency  believes  thai  the 
waste  remains  hazardous  based  on  the 
factors  for  which  the  waste  was 
originally  listed.  EPA  will  propose  to 
deny  the  petition.  If.  however,  the 
Agency  agrees  with  the  petitioner  that 
the  waste  is  non-hazardous  with  respect 
to  the  original  listing  criteria.  EPA  then 
will  evaluate  the  waste  with  respect  to 
other  factors  or  cnteris.  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  The  Agency  considers 
whether  the  waste  is  acutely  toxic,  and 
considers  the  toxicity  of  the 
consliluRnls.  the  concentration  of  the 
constituents  in  the  waste,  their  tendency 
to  migrate  and  to  hioaccumulate,  their 
persistence  in  the  environment  once 
released  from  the  waste,  plausible  and 
specific  types  of  management  of  the 
petitioned  waste,  the  quantities  of  waste 
generated,  and  any  other  additional 
factors  which  may  characterize  the 
petitioned  waste. 

The  Agency  is  proposing  to  use  such 
information  to  identify  plausible 
exposure  routes  for  hazardous 
constituents  present  in  the  waste,  and  is 
proposing  to  use  an  organic  leachate 
model  and  a  fate  and  transport  model  to 
predict  the  concentration  of  hazardous 
constituents  that  may  be  released  from 
the  petitioned  waste  and  to  determine 
the  potential  impacts  of  unregulated 
disposal  of  Merck's  petitioned  waste  on 
human  health  and  the  environment 
Specifically,  the  models  will  be  used  to 
predict  compliance-point  concentrations 
which  will  be  compared  directly  to  the 
levels  of  regulatory  concern  for 
particular  hazardous  constituents. 

EPA  believes  that  this  fate  and 
transport  model  represents  a  reasonable 
worst-case  waste  disposal  scenario  for 
the  petitioned  waste,  and  that  a 
reasonable  worst -case  scenario  is 
appropriate  when  evaluating  whether  a 
waste  should  be  relieved  of  the 
protective  management  constraints  of 
RCRA  Subtitle  C.  Because  a  delisted 
waste  is  no  longer  subject  to  hazardous 
waste  control,  the  Agency  is  generally 
unable  lo  predict  and  does  not  control 
how  a  waste  will  be  managed  after 
delisting.  Therefore.  EPA  currently 
believes  that  it  is  inappropriate  to 
consider  extensive  site-specific  factors 
For  example,  a  generator  may  petition 
the  Agency  for  delisting  of  a  metal 


hydroxide  sludge  which  is  currently 
being  managed  in  an  on-site  landfill  and 
provide  data  on  the  nearest  drinking 
water  well,  permeability  of  the  aquifer. 
dispersivilies,  etc.  If  the  Agency  were  to 
base  its  evaluation  solely  on  these  site- 
specific  factors,  the  Agency  might 
conclude  that  the  waste,  at  thai  specific 
location,  cannot  affecl  the  closest  well, 
and  the  Agency  might  grant  the  petition. 
Upon  promulgation  of  the  exclusion, 
however,  the  generator  is  under  no 
obligation  to  continue  to  manage  the 
waste  at  the  on-site  landfill.  In  fact,  il  is 
likely  that  the  generator  will  either 
choose  lo  send  the  delisted  waste  off 
site  immediately,  or  will  eventually 
reach  the  capacity  of  the  on-site  facility 
and  subsequently  send  the  waste  off  site 
to  a  facility  which  may  have  very 
different  hydrogeo logical  and  exposure 
conditions. 

The  Agency  also  considers  the 
applicability  of  ground-water  monitoring 
data  to  its  evaluation  of  delisting 
petitions  In  this  case,  the  Agency 
determined  that,  because  Merck  is 
seeking  a  delisting  for  waste  managed 
on  site,  ground-water  monitoring  data 
collected  from  Ihc  area  where  the 
petitioned  waste  is  contained  are 
necessary  lo  determine  whether 
hazardous  constituents  have  migrated  to 
the  underlying  ground  water.  Ground- 
water monitoring  data  collected  from 
Merck's  monitoring  wells  are  compared 
directly  to  the  levels  of  regulatory 
concern  for  particular  hazardous 
cnnsliluenis  delected  in  the  ground 
water  and  wil!  help  characterize  the 
potential  impact  (if  any)  of  the 
unregulated  disposal  of  Merck's  waste 
on  human  health  and  the  environment. 

Finally,  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  specifically 
require  the  Agency  to  provide  notice 
and  an  opportunity  for  comment  before 
granling  or  denying  a  final  exclusion. 
Thus,  a  final  decision  will  nol  be  made 
until  all  public  comments  (including 
those  at  requested  hearings,  if  any)  on 
today's  proposal  are  addressed. 

II.  Disposition  of  Delisting  Petition 

.'V  Merck  e^  Company.  Incorporated. 
Elk  ton.  Virginia 

1.  Petition  for  Exclusion 

Merck  &  Compuny.  Incorporated 
(Merck),  located  in  Elkton  Virginia,  is  a 
pharmaceutical  manufacturer.  Merck 
petitioned  the  Agency  to  exclude  its 
incinerator  fly  ash  waste  contained  In 
an  on-site  lagoon.  The  fly  ash  is  derived 
from  and  listed  as  EPA  Hazardous 
Waste  No.  F002— "The  following  spent 
halogenaled  solvents: 
Tetrachloroplhylene.  methylene 
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chloride,  trichloroethylene,  1,1,1- 
trichloroethune.  chlorobenzene.  1,1.2- 
trichloro-1.2.2-trinuoroelhane.  ortho- 
dichlorobenzene, 
trichlorofluoromethane,  and  1.1.2- 
trichloroethane:  all  spent  solvent 
mixtures/ blends  containing,  before  use, 
a  total  of  ten  percent  or  more  (by 
volume)  of  one  or  more  of  the  above 
halogenatcd  solvents  or  those  solvents 
listed  in  K001.  F004.  or  F005;  and  still 
bottoms  form  the  recovery  of  these 
spent  solvents  and  spent  solvent 
mixtures".  The  listed  constituents  for 
EPA  Hazardous  Waste  No.  F002  are 
lelrachloroelhylene.  methylene  chloride, 
trichloroethylene.  1,1, 1-trichloroethano. 
1.1,2-trichloroethane.  chlorobenzene. 
1 .1 ,2- trichloro-1 .2.2-lrinuoroethane. 
orlho-dichlorobenzcne.  and 
trichlorofluoromethane. 

The  incinerator  at  Merck  has  operated 
since  1973.  Since  1977  all  fly  ash  waste 
generated  by  the  unit  has  been  disposed 
of  in  an  on-site  lagoon.  The  fly  ash 
waste  was  subject  to  the  EPA 
Hazardous  Waste  No.  F002  listing 
between  1981  and  August  1983  due  to 
the  presence  of  methylene  chloride  in 
the  feed  to  the  incinerator.  After  August 
1983.  a  process  was  eliminated  at  the 
facility  and  methylene  chloride  was  no 
longer  input  to  the  incinerator. 
Therefore,  the  fly  ash  generated  by 
Merck  has  not  been  a  listed  hazardous 
waste  since  1983:  however,  the  materials 
in  the  lagoon  are  a  listed  hazardous 
waste  in  accordance  with  40  CFR 
261  3(a)(iv)  [i.e..  the  "mixture"  mle;. 
Merck  claims  that  the  fly  ash  generated 
since  1977  is  the  only  waste  that  has 
been  disposed  of  in  the  lagoon. 

Merck  petitioned  to  exclude  its  waste 
because  it  does  not  believe  that  the 
waste  meets  the  cnteria  of  the  listing. 
Merck  further  believes  that  the  waste  is 
not  hazardous  for  any  other  reason  [i.e.. 
there  are  no  additional  constituents  or 
factors  that  could  cause  the  waste  lo  be 
hazardous).  Review  of  this  petition 
included  consideration  of  the  original 
listing  criteria,  as  well  as  the  additional 
factors  required  by  the  Hazardous  and 
Solid  Waste  Amendments  of  1984.  See 
section  222  of  the  Amendments,  42 
U.S.C.  6921(f).  and  40  CFR 
260.22(d)(2)(4).  Todays  proposal  lo  grant 
this  petition  for  delisting  is  the  result  of 
the  Agency's  evaluation  of  Merck's 
petition. 
2.  Background 

Merck  petitioned  the  Agency  to 
exclude  its  incineration  fly  ash  on  July  7, 
1982  and  subsequently  provided 
additional  information  to  complete  its 
petition.  In  support  of  its  petition.  Merck 


submitted  (1)  a  detailed  description  of 
its  manufacturing  and  treatment 
processes,  including  schematic 
diagrams: '  (2)  a  list  of  raw  materials 
used  in  the  manufacturing  processes;  (3) 
results  from  total  constituent  analyses  of 
the  fly  ash  contained  in  the  lagoon  for 
methylene  choloride.  1,1.1- 
trichloroethane.  and  certain  other 
hazardous  organic  constituents 
potentially  present  in  the  waste:  (4)  EP 
toxicity  test  results  for  the  EP  toxic 
metals:  (5)  test  results  from  total  cyanide 
analyses;  (6)  mass  balance  calculations 
for  methylene,  chloride,  benzene, 
chloroform,  and  xylene  to  provide 
maximum  possible  concentrations  in  the 
fly  ash:  (7)  results  from  total  oil  and 
grease  analyses:  (8)  test  data  on  the 
hazardous  waste  characteristics  of  the 
fly  ash:  and  (9)  ground-water  monitoring 
data  collected  from  the  wells  monitoring 
the  lagoon.  Merck's  raw  material  list 
and  process  data  sheets  submitted  with 
the  petition  describe  hazardous  organic 
constitutents.  [e.g..  those  listed  in  40 
CFR  Part  261.  Appendix  VIH)  other  than 
methylene  chloride  and  1.1.1- 
trichloroelhane  that  might  be  found  in 
the  fly  ash. 

Merck's  Elklon,  Virginia  facility 
produces  numerous  pharmaceuticals  for 
human  health  care  that  fall  into  the 
following  classes:  Analgesics,  anti- 
inflammatories, antibiotics. 
coccidiostals.  and  vitamins.  Process 
wastewater  from  the  manufacturing 
facilities  is  treated  in  an  on-site 
wastewater  treatment  plant.  The 
process  wastewater  passes  through  an 
equalization  basin  and  is  then  pH 
neutralized  in  a  subsequent  tank.  Next, 
the  wastewater  is  treated  in  an 
activated  sludge  system.  The 
wastewater  then  passes  through  two 
clariflocculators  and  final  trickhng 
fillers  before  final  clarification.  The 
effluent  from  the  final  clarifiers  is 
discharged  to  the  Shenandoah  River 
under  a  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit. 

The  wastewater  treatment  sludge 
from  the  clariflocculators  and  the 
trickling  filters  is  aerobically  stabilized 
and  Ihen  dcwatcred  using  belt  filter 
presses.  The  dewatered  sludge  is  treated 
in  a  seven  hearth  incinerator.  The 
normal  operating  temperature  is  1.500'F. 
The  residence  time  of  the  sludge  in  the 
incinerator  is  approximately  one  hour. 

*  Mcixk  (JmnMn)  ihiii  spPciFic  tirlMils  of  \\s 
ni.inufiirluring  processes  iiml  lU  Itsi  ol  niw 
nwleriiils  *iri!  confpdcniml  "nd  proprielaty, 
ihefffore.  &"  AK'^mry  ts  handlmK  ttiis  m(nn»Mitiin 
a%  Confidentwl  Businru  Infarmiittoii  |CBI|. 


The  incinerator's  scrubber  generates  a 
wet  fly  ash  sediment  which  is 
transported  to  and  settles  out  in  an 
adjacent  lagoon. 

To  collect  representative  samples 
from  a  waste  disposed  of  in  a  lagoon 
like  Merck's,  petitioners  are  normally 
requested  to  divide  the  unit  into  four 
quadrants  and  randomly  collect  five  full- 
depth  core  samples  from  each  quadrant. 
The  five  full-depth  core  samples  are 
then  composited  (mixed)  by  quadrant  to 
produce  a  total  of  four  composite 
samples  (per  lagoon).  See  "Test 
Methods  for  Evaluating  Solid  Wastes: 
Physical/Chemical  Methods,"  U.S.  EPA. 
Office  of  Sohd  Waste  and  Emergency 
Response.  Publication  SW-646  (third 
edition).  November  1986.  and  "Petitions 
to  Delist  Hazardous  Wastes — A 
Guidance  Manual."  U.S.  EPA.  Office  of 
Solid  Waste.  (EPA/53O-SW85-003). 
April  1965. 

Merck  divided  its  lagoon  into  five 
transects.  Grab  samples  were  collected 
in  1982  and  1984  from  three  points  along 
each  transect.  In  1982.  composites  were 
made  from  groups  of  three  grab  samples 
(5  total  composites).  In  1984,  composites 
were  made  from  groups  of  five  grab 
samples  (3  total  composittes).  In  1985. 
the  lagoon  was  divided  into  four 
quadrants  for  additional  sampling.  Five 
grab  samples  were  randomly  collected 
from  each  quadrant  and  one  composite 
was  made  for  each  quadrant. 

Merck  claims  that  each  of  its  sampling 
programs  for  the  Hy  ash  lagoon  provided 
representative  samples  because  no 
waste  has  ever  been  removed  from  the 
lagoon  and  there  is  nol  evidence  of 
unequal  settling.  The  fly  ash  waste 
currently  being  disposed  of  in  the  lagoon 
is  not  classified  as  a  listed  hazardous 
waste  (due  lo  a  process  change  in  1983). 
and  Merck  contends  that  the  Hy  ash 
disposed  of  in  the  lagoon  prior  to  August 
1983  is  essentially  the  same  waste. 
Merck  does  not  plan  to  use  the  lagoon 
for  the  disposal  of  hazardous  waste  in 
the  future. 

Although  Merck  did  not  randomly 
collect  full  core  samples  from  the 
lagoon,  EPA  believes  that  Merck's 
'fixed  grid  "  sampling  method  [i.e., 
collecting  samples  on  predetermined 
transects  of  the  lagoon)  used  in  1982  and 
1984,  and  the  random  sampling  method 
used  in  1985,  is  capable  of 
characterizing  constituteni 
concentrations  in  the  fly  ash  because 
wastewater  treatment  operations  and 
subsequent  incinerator  operations 
would  tend  to  generate  well-mJxed, 
homogeneous  wastes.  The  Agency 
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accepts  Merck  s  claim  thai  the  fly  ash 
hat  sptlind  uniformly  in  the  lagoon. 

The  19«2  dnd  1984  compof-ile  samples 
were  analyzed  for  the  extraction 
procedure  (EP)  ieachdte  concentrations 
{j.f..  mass  of  a  particular  constituent  per 
unit  volume  of  extract)  of  the  EP  toxic 
mptdls.  The  19tt5  composities  were 
analyzed  for  the  total  constituent 
concentrations  [i.e..  mass  of  a  particular 
constituent  per  mass  of  waste)  of  these 
mriroanic  conslitutents-  All  composites 
were  analyzed  for  total  cyanide. 

The  1982  and  1984  composite  samples 
were  also  analyzed  for  methylene 
chloride  and  certain  otlitr  hazardous 
orj^anic  constituents  potentiaII\  present 
in  the  fly  ash  (see  below).  The  1982  and 
1965  composities  were  analyzed  for 
1.1.1-trichloroethane.  whicJi  was  used  as 
a  feed  to  the  incinerator  prior  to  1981. 
Merck  determined  the  tola!  oil  and 
grease  content  of  the  1984  and  1985 
composites,  and.  at  the  Agency's 
request,  ten  additional  samples 
collected  in  March  1987  were  also 
analyzed  for  total  oil  and  grease 
content-  To  collect  these  ten  samples. 
Merck  divided  the  lagoon  into  eight 
sections  and  randomly  collected  at  least 
one  grab  sample  from  each  section. 
Merck  analyzed  eight  composite 
samples  for  the  characteristics  of 
ignitability.  corrosivily.  and  reactivity. 

3-  Agency  Analysis 

Merck  used  EPA  Publication  SW-646 
Methods  BOlO  and  8020  (modified)  to 
quantify  the  total  constituent 
concentrations  of  the  following  organic 
constituents:  Acrylonilrile.  2-picoline. 
benzene,  methylene  chloride,  methanol, 
chloroform,  ethyl  ether,  and  1.1.1- 
Tnchloroethane  (1382  and  1984 
sam.pling).  Merck  used  soxhlet 
e\traction/ga8  chromatography 
techniques  to  analyze  the  samples  for  p- 
nitroan'.line  and  the  National  institute 
for  Occupational  Safet>  and  Health 
(MOSH)  Method  P&CAM  125  to 
quantify  formaldehyde  levels.  Methods 
fur  C"''rm:cu!  Analysis  of  Walerond 
\\'as!e  Method  420.1  was  used  to 
quantify  total  phenol  levels  and 
Methods  fur  Organic  Chtftnical  Analysis 
of  Municipal  and  Industnal  Wastewater, 
Method  801  was  used  for  1.1.1* 
Irichloroethane  (198.3  sampling). 
Telrachloroethylene.  trichloroelhylene. 
chlorobenzene.  l,1.2-trichloro-1.2.2- 
triLhlorofluoroethane.  orlho- 
dichlorobenzene. 
tricklorofluoromethane.  and  1,1.2- 
thchloroethane  (the  other  constituents 
for  which  EPA  Hazardous  Waste  No. 
F002  is  listed)  are  not  used  in  Merck's 
processes  and  are  not  likely  to  be 
formed  as  reaction  products  or  by- 
products: these  constituents  are 


therefore  not  reasonably  expected  to  be 
present  in  the  fly  ash.  This  conclusion 
was  verified  by  a  review  of  the  raw 
materials  used  by  Merck  in  its 
processes.  The  maximum  reported 
concentrations  for  hazardous  organics 
potentially  present  in  the  fly  ash  are 
reported  in  Table  1- 

Tabl£  1.— Maximum  CONCeNrnATiON  of 
Organics  Potentially  Present  in 
THE  Fly  Ash  (ppm) 
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Merck  also  submitted  mass  balance 
calculations  for  methylene  chloride, 
chloroform,  benzene,  and  xylene  to 
further  quantify  the  maximum  possible 
concentrations  of  tht^se  constituents  in 
the  fly  ash.  lliese  concentrations  are 
presented  in  Table  2. 

Table  2.— Mass  Balance  Maximum 
Concentrations  of  Organic  Con- 
stituents (PPM) 
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Merck  used  the  following  methods 
published  in  Methods  for  Chemical 
Analysis  of  Wotf!r  and  Waste  to 
quantify  the  EP  leachale  and  total 
constituent  concentrations  of  the  EP 
toxic  metals  and  nickel,  and  the  total 
constituent  concentration  of  cyanide: 
Arsenic — Method  2(Xi.3.  Barium — 
Method  208.1.  Cadmium— Method  213.1. 
Chromium — Method  218.1.  Lead — 
Method  239.1.  Mercury— Method  24,'i.2. 
Selenium- Method  270J,  Silver- 
Method  272.1.  Nickel— Method  249.1, 
and  Total  Cyanide— Method  335  2. 
Maximum  total  constituent  and  EP 
leachate  analyses  for  the  inorganic 
constituents  in  the  fly  ash  are  presented 
in  Table  3. 


Table  3  —Maximum  Total  Constituent 
AND  EP  Leachate  Concentrations 
(PPM)  Fly  Ash 


ConsMtMoB 

Toul 

HP 
iMdiw 
andysas 

•nriyM 

Arsenic  .™™.„.„.„.™ 

Banum    

Cwimujm  . „.. 

Cft^rTWjm „.„ 

leal. 

1.2 

249 

NO  10  35) 

585 

125 

OOOIIS 

12 

NO  10  0111 

N0(0«) 

22 

006 
ND  15  0) 
NO  toot) 
ND  (0  051 

0  to 

N^^M 

0  21 

Si.Lw..m 

mo  loot) 

Total  Cyanide 

' '  1 

ND  Not  Oeiecled  Denotes  conc«ntTaiM>ns  below 
the  detection  hrmts  shown  m  parentheses 

'  Calculated  by  assuming  a  tWution  tacttx  ot 
twenty  times  (based  on  100  grarrts  ot  sarnple  arxi 
dilutiDn  with  2  hters  of  walf^)  and  a  Ihcorolit:^' 
wofsl-case  leacrtmg  of  )00  pwconl 

The  detection  limits  in  Tables  1  and  3 
represent  the  lowest  concentrations 
quantiftablc  by  Merck,  when  using  the 
appropriate  analytical  methods  to 
analyze  Its  waste.  (Detection  limits  may 
vary  according  to  the  waste  and  waste 
matrix  being  analyzed,  i.e..  the 
"cleanliness"  of  waste  matrices  vuries 
and  "dirty"  waste  matrices  may  cause 
interferences,  thus  raising  the  detection 
limits.) 

The  Agency  requires  petitioners  lo 
modify  the  HP  analyses  In  accordance 
with  the  Oily  Waste  EP  (OWEP) 
methodology  lo  determine  the 
teachability  uf  toxic  constituents  from 
petitioned  wastes,  if  the  oil  and  grease 
content  of  the  waste  exceeds  one 
percent.  Wastes  having  more  then  one 
percent  total  oil  and  grease  may  have 
significant  concentrations  uf 
constituents  of  concern  In  the  oil  phase, 
and  thus,  their  presence  would  not  be 
assesHed  using  the  standard  EP  leachate 
procedure.  The  oil  and  grease  content, 
determined  using  Methods  for  Chemical 
Analysis  of  Water  and  Waste  Method 

413.1.  of  two  of  four  1985  composite 
samples  of  the  fly  ash  exceeded  1 
percent  (1.1  percent  and  2.3  percent). 
Merck  suggested  these  data  were  the 
result  uf  a  sampling  or  analysis  error 
and  requested  to  be  allowed  to  perfurm 
additional  analyses.  Ten  additional 
samples  were  collected  in  March  19H7. 
Using  Methods  for  Chemical  Analysis  of 
Water  and  Waste  Methods  413.1  and 

413.2,  the  oil  and  grease  content  of  these 
samples  was  determined  to  be  between 
0.002  and  0.135  percent.  The  Agency 
agrees  with  Merck  that  the  1985  analysis 
was  the  result  of  errors;  therefore,  the 
Agenry  did  not  require  Merck  to  usi?  the 
OWEP  methodology.  Merck  provided 
lest  data  indicating  that  the  fly  ash  Is 
not  ignilable  below  230'C.  Testing  of  the 
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waste  fur  reactivity  yielded  negative 
results.  Reactive  sulfide  analyses  were 
not  required  because  sulfides  are  not 
used  by  Merck.  Even  if  sulfides  were 
present  in  process  wastewaters.  Merck's 
incineration  process  would  be  expected 
to  destroy  them.  The  waste  was  also 
determined  not  to  be  corrosive.  See  40 
CFR  281.21.  261.22.  and  261.33. 
respectively. 

Merck  submitted  a  signed  certification 
staling  thai  the  quantity  of  material 
currently  present  in  the  laguon  is  8.300 
cubic  feet  (approximately  310  cubic 
yards)  and  that  this  volume  represents 
the  total  volume  of  fly  ash  that  has 
accumulated  in  the  lagoon  since  1977. 
The  Agency  reviews  a  petitioner's 
estimates  and.  on  occasion,  has 
requested  a  petitioner  to  re-evaluate 
estimated  waste  volume.  EPA  accepts 
Merck's  certified  estimate  of  310  cubic 
yards  of  fly  ash. 

EPA  does  not  generally  verify 
submitted  test  data  before  proposing 
delisting  decisions,  and  has  not  verified 
the  data  upon  which  it  proposes  to  grant 
Merck's  exclusion.  The  sworn  affidavit 
submitted  with  this  petition  binds  the 
petitioner  to  present  truthful  and 
accurate  results.  The  Agency,  however, 
has  initiated  a  spot-check  sampling  and 
analysis  program  to  verify  the 
representative  nature  of  the  data  for 
some  percentage  of  the  submitted 
petitions,  and  may  select  to  visit  this 
facility  in  the  future  for  spot-check 
sampling. 

4.  Agency  Evaluation 

The  Agency  is  currently  developing  a 
fate  and  transport  model  to  evaluate  the 
potential  behavior  of  wastes  managed  in 
surface  impoundments.  However,  this 
model  is  not  ready  for  evaluating 
delisting  petitions.  As  a  result,  the 
Agency  evaluated  the  petitioned  waste 
using  its  vertical  and  horizontal  spread 
(VHS)  landfill  model.*  See  50  FR  7882 
(February  26.  1985),  50  FR  48896 
(November  27.  1985),  and  the  RCRA 
public  docket  for  these  notices  for  a 
detailed  description  of  the  VHS  model 
and  its  parameters.  As  explained  below, 
the  Agency  feels  that  the  VHS  model,  at 
this  time,  is  adequate  fur  this  delisting 
petition.  In  addition,  the  Agency  used  its 
Organic  Leachate  Model  (OLM)  to 
estimate  the  leachable  portion  of  the 


'  When  the  Afiency  believes  Ihal  Ihc  surface 

impnundmeni  modfl  is  sufTIcienlly  ttevtHopcd  for 
<Jttiliilin({  decision  making,  it  inlands  Vt  describe  Ihe 
modpl'fi  paramt;ters  and  a8Sum[»lions  and  request 
rommenls  on  the  model.  Subse^juenl  use  ot  the 
model  in  ifie  eviiluiilion  of  speciftc  delisim^ 
pctifions  would  be  pn>pose<l  io  the  FedeiBl  Register. 
Also,  ihe  iippropnsteness  of  \he  model's  uw  (or 
Hiich  spectftc  pelitiofl  will  be  coosidervd. 


r)rganic  constituents  in  the  petitioned 
waste.  See  50  FR  48953  (November  27. 
1985).  51  FR  41084  (.November  13. 198G). 
and  the  RCRA  public  docket  for  these 
notices  for  a  detailed  description  of  the 
OLM  and  its  parameters.  The  results  of 
the  OLM  analysis  were  used  in 
conjunction  with  Ihe  VHS  model  to 
estimate  the  potential  impact  of  the 
organic  constituents  on  the  underlying 
aquifer.  Tlie  Agency  requests  comments 
on  Ihe  use  of  the  OLM  and  VI  IS  model 
as  applied  to  the  evaluation  of  Merk's 
petition. 

The  primary  difference  expected 
between  the  VHS  model  (used  for  the 
petitioned  waste)  and  a  surface 
impoundment  model  is  the  consideration 
(in  the  impoundment  model)  of 
hydraulic  head,  sorption  and 
retardation,  ?ind  clogging.  Hydraulic 
head  is  expected  to  cause  higher 
compliance-point  concentrations.' 
Sorption  and  retardation  and  clogging, 
on  (he  other  hand,  are  expected  to  result 
in  lower  compliance  point 
concentrations  of  the  contaminants.*  To 
some  extent,  the  mechanisms  of  sorption 
and  retardation  and  clogging  will 
counteract  hydraulic  head.  Until  the 
ongoing  development  of  the  surface 
impoundment  model  is  completed,  it  is 
difficult  to  predict  what  impact,  if  any. 
these  competing  mechanisms  will  have 
on  the  calculation  of  compliance-point 
concentrations.  EPA  feels  that  to  delay 
petition  evaluations  until  such  time  as 
other  analytical  tools  (such  as  the 
surface  impoundment  model  discussed 
above)  are  developed  would  result  in 
curtailing  deli&tmg  petition  processing. 
Delay  is  particularly  unwarranted 
where,  as  here,  it  is  not  clear  that  the 
new  analytical  tool  would  predict 
different  constituent  concentrations 
and/or  change  EPA's  conclusion. 

Furthermore.  EPA  believes  that  the 
VHS  model  is  currently  adequate  to 
assess  the  reasonable  worst-case 
disposal  scenario  of  wastes  at  surface 
impoundments  because  the  VHS  model 
is  conservative  in  all  of  its  assumptions. 
Specificaliy.  the  VHS  landfill  model 


^  ilydniuhc  head  tends  to  hrtx  leiwhdie  iiiio  Ihe 
ii(4uifvr.  disptitcing  gmund  witler.  und  resultin;;  in 
poit'nhiilly  hishef  concentrations  at  the  recvptor 
well  i>.f..  compliance  point), 

*  Sorption  »nd  reUrdation  of  dissolved 
conliiminaniN  with  the  aiiutfer  solids  encounlvrcd 
through  mtjiration  in  the  ground  water  lend  lo 
reduix'  the  concenlrstion  of  the  cnnianoniint  in  Ihir 
aquifer.  Clogging  occurs  in  surf.ice  impoundments 
when  either  fine  malerial  filters  out  in  the 
Impoundment  bottom  materials,  or  Tine  muieria! 
settles  on  the  bottom  of  Ihe  impoundmenl.  A 
polenliul  resull  of  clogging  is  (he  lowering  of  ihe 
hydraulic  conductivity  of  the  impoundment  tmllom 
malenal  to  that  which  lipproaches  the  hydraulic 
pjnducliiity  of  day.  Ihus  reducing  the  Icakiige  of 
Impoumtmenl  liquid  into  Ihe  aquifer. 


does  not  account  for  the  likely  reduction 
in  the  total  concentrations  of  har^rdous 
constituents  occurring  through 
volatilization  and  di^gradation.  thereby 
providing  an  additional  margin  of  safety, 
regardless  of  whether  the  waste  is 
disposed  of  in  a  landfill  or  surface 
impoundment.  Consequently,  the 
Agency  believes  that  the  application  uf 
the  VHS  model,  in  this  case,  adequately 
protects  human  heath. 

In  this  case,  the  Agency  used  the  VHS 
model  to  evaluate  the  mobility  of  the 
hazardous  organic  constituents  that  are 
potentially  present  in  the  waste.  The 
Agency  used  the  OLM  to  predict 
leachable  concentrations  of  the 
hazardous  organics  for  which  mass 
balance  calculations  were  provided.  The 
resulting  leachable  concentrations  and 
Merck's  estimate  of  310  cubic  yards  of 
accumulated  waste  were  used  as  inputs 
in  the  VHS  model  in  order  to  assess  the 
potential  impacts  of  these  constituents 
upon  the  ground  water.  The  calculated 
compliance-point  concentrations  for 
these  organic  constituents  are  presented 
in  Table  4. 


Table  4  — VHS  Mooeu  Ccmwpuance- 
PoiNT  Concentrations  (ppm)  Fly  Ash 
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'  See  "Docket  Repon  on  Health-based  Regulatory 
Levels  and  Sokibrirties  Used  m  the  Evaluation  of 
Deiisttng  Petrlions,"  June  B,  1968.  tocatcd  »>  ttw 
RCRA  pubi<  dochei 


Constituent  concentrations  derived 
from  mass  balances  provided  by  Merck 
demonstrate  that  methylene  chloride, 
chloroform,  benzene,  and  xylene  levels 
at  the  compliance  point  are  below  the 
health-based  levels  used  in  delisting 
decision  making.  Furthermore,  the 
concentrations  of  chloroform,  benzene, 
and  xylene  in  the  fly  ash,  when 
compared  directly  to  the  Agency's 
regualtory  levels  of  concern,  do  not 
exceed  these  levels  of  concern. 

As  discussed  above  in  conjunction 
with  Table  1,  the  Agency  did  not 
evaluate  the  mobility  of  the  hazardous 
organic  constituents  listed  in  Table  1 
(except  those  for  which  mass  balance 
.calculations  were  provided)  because 
they  were  not  detected  using 
appropriate  analytical  test  methods.  The 
Agency  b?lieves  that  it  is  inappropriate 
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to  evaluate  non-detectable 
concentrations  of  a  constituent  of 
concern  in  its  modeling  efforts  if  the 
non-detectable  value  was  obtained 
using  the  appropriate  analytical  method. 
Specifically,  if  a  constituent  cannot  be 
detected  {when  using  the  appropriate 
analytical  method),  the  Agency  assumes 
that  the  constituent  is  not  present  and 
therefore  does  not  present  a  threat  to 
either  human  health  or  the  environment. 
The  Agency  also  used  the  VMS  model 
to  evaluate  the  mobility  of  the 
hazardous  inorganic  constituents 
detected  in  the  EP  extract  of  Merck's 
waste.  The  Agency's  evaluation,  using 
the  total  accumulated  waste  volume  of 
310  cubic  yards  and  the  maximum 
reported  EP  leachale  concentrations  for 
the  inorganic  constituents,  generated  the 
compliance-point  concentrations  shown 
in  Table  5.  The  Agency  did  not  evaluate 
the  mobility  of  the  remaining  inorganic 
constituents  [i.e..  barium,  cadmium. 
chromium,  mercury,  selenium,  and 
Siher)  from  Merck's  waste  because  they 
were  not  detected  in  the  EP  extract 
using  the  appropriate  analytical 
methods  {see  Table  3).  As  stated 
previously,  the  Agency  will  not  evaluate 
non-detectable  concentrations  of  a 
constituent  of  concern  in  its  modeling 
efforts  if  the  non-detectable  value  was 
obtained  using  the  appropriate 
analytical  method. 


Tabix  5— VHS  Model:  Compliance- 
Point  CO^  :ENTRATrONS  (PPM)  FlY  ASH 
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'  Se©  "Docket  Report  on  Health-based  Regulatory 
Levels  and  Solubilrttes  Used  m  th«  Evaluation  of 
DelfSling  Petittoos."  June  9,  1968,  located  «  tt>e 
RCRA  pubtic  docket 


Merck's  waste  exhibited  arsenic,  lead. 
nickel,  and  cyanide  levels  at  the 
compliance  point  below  the  health- 
based  levels  used  in  delisting  decision 
making.  Because  the  maximum  reported 
concentration  of  total  cyanide  in  the 
waste  is  22  ppm.  the  Agency  believes 
that  the  concentration  of  reactive 
cyanide  will  be  below  the  Agency's 
interim  standard  of  250  ppm.  See 
"Interim  Agency  Thresholds  for  Toxic 
Gas  Generation."  July  12. 1985.  Internal 
Agency  Memorandum,  in  the  RCRA 
public  docket.  Lastly  because 
incineration  is  likely  to  destroy  any 
sulfides  that  might  be  present  in  Merck's 
waste,  the  Agency  believes  that  the 
concentration  of  reactive  sulfide  in  the 
fly  ash  v\  ill  be  below  the  Agency's 
interim  standard  of  500  ppm.  See 
"Interim  Agency  Thresholds  for  Toxic 


Gas  Generation,"  supra.  The  Agency 
concluded,  therefore,  that  these 
constituents  are  not  present  in  the  fly 
ash  at  levels  of  regulatory  concern. 

The  Agency  concluded,  after 
reviewing  Merck's  processes  and  raw 
materials  list,  that  no  other  hazardous 
constituents  of  concern  other  than  those 
tested  for.  are  being  used  by  Merck  and 
that  no  other  constituents  of  concern  are 
likely  to  be  present  or  formed  as 
reaction  products  or  by-products  in 
Merck's  waste.  In  addition,  the  Agency 
does  not  believe  that  Merck's  waste 
exhibits  any  of  the  characteristics  of 
ignitability.  corrosivity,  or  reactivity. 
See  40  CFR  261.21.  261.22.  and  261.23. 
respectively, 

The  Agency  has  reviewed  ground- 
water monitoring  data  submitted  by 
Merck  and  obtained  from  the  Virginia 
Department  of  Waste  Management  for 
the  fly  ash  lagoon,  which  encompass  six 
rounds  of  ground-water  monitoring  data 
collected  in  compliance  with  40  CFR 
Part  265.  Subpart  F  monitoring 
requirements.  One  of  these  six  rounds 
included  analysis  for  the  constituents 
listed  in  40  CFR  Part  264.  Appendix  IX. 
The  concentrations  of  all  constituents 
analyzed  pursuant  to  Subpart  F.  except 
benzene,  are  below  the  Agency's  health- 
based  regulatory  levels  or  acceptable 
detection  limits.  Ground-water 
monitoring  data  for  benzene  are 
presented  in  Table  6. 


Table  6  —Grand-water  Concentrations  of  Benzene  (ppm) 
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<   Denotes  that  tne  actual  value  ts  below  tt>e  detection  linut  speciffed  m  itie  table 

NR    Not  Reported 

'  Mooitonng  well  MW20  was  installed  on  8/6/87 


In  the  December  1986  round  of 
ground-water  monitoring.  Merck 
reported  benzene  levels  of  0.005  ppm 
and  0  006  ppm  m  two  of  the  three 
downgradient  wells.  All  other  benzene 
concentrations  m  both  uperadient  and 
downgradient  wells  from  the  six  rounds 
of  ground-water  monitoring  were 
reported  as  less  than  the  Agency's  level 
of  reguldtory  concern  for  benzene  of 
0.005  ppm. 

The  Agency  believes,  nevertheless. 
that  the  petitioned  waste  is  not  the 
source  of  these  elevated  levels  of 
benzene.  Sampling  data  submitted  for 


the  fly  ash  lagoon  indicate  no  detectable 
levels  of  benzene  in  the  petitioned 
waste.  Furthermore.  Merck's  mass 
balance  calculation  [including  an 
incineratorefficiencyDRE  of  99.99%)  for 
benzene  demonstrates  that  the 
maximum  possible  concentration  of 
benzene  in  the  fly  ash  is  0.00077  ppm. 
The  Agency  reviewed  Merck's 
discussion  of  other  potential  sources  of 
benzene  and  believes,  especially  in  light 
of  Merck's  benzene  mass  balance 
demonstration,  that  it  is  likely  that  an 
unlined  landfill  and  an  unlined  carbon 
cake  pit  in  the  vicinity  of  the  fly  ash 


lagoon  are  contributing  to  site-wide 
ground-water  contamination.  The 
Agency  further  believes  that,  based  on 
ground-water  flow  patterns,  the 
upgradient  wells  monitoring  the  fly  ash 
lagoon  do  not  intercept  ground-water 
flow  from  the  unlined  landfill  and 
carbon  cake  pit.  (Benzene  levels  are  not 
detected  above  levels  of  regulatory 
concern  in  the  upgradient  wells 
monitoring  the  fly  ash  lagoon.) 

Figure  1  shows  the  location  of  the  fly 
ash  lagoon  in  relation  to  the  other 
suspected  sources  of  benzene.  Table  7 
presents  benzene  analyses  for  solid 
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samples  collected  from  the  carbon  cake 
pit  and  ground-water  samples  collected 
from  well  HE-8.  which  is  screened 
below  the  carbon  cake  pit.  Benzene  was 
detected  in  ground  water  collected  from 
well  HE-8  at  concentrations  exceeding 
the  Agency's  level  of  regulatory  concern 
for  benzene  (0.005  ppm).  Therefore,  the 
Agency  believes  that  Merck  has  shown 
that  these  units  are  more  likely 
alternative  sources  of  the  December 
1986  benzene  contamination  detected  in 
the  downgradient  wells,  and  that  the 
lagoon  containing  the  petitioned  waste 
has  not  contributed  to  ground  water 
contamination. 

BILLING  CODE  6&«0-50-M 
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Figure  1.  Location  of  Fly  Ash  Lagoon  in  Relation  to  Other 
Suspected  Sources  of  Benzene 


Bii-LiMG  CODE  6560-5O-C 
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Table  7, —Benzene  Concentrations  in 
Cartx)n  Cake  Pit  and  Wei!  HE-8  as 
Reported  in  "Ground-water  Moni- 
toring FOR  THE  Ash  Lagoon  at  the 
Stonewau  Plant.  March.  1987" 


Cafbon  cahe  pit  solid 

sample  concentrations 

(mg/kg) 


0.22 
0.12 
0006 


Ground-water  Well  HE '8 
concentrations  (mg/ 1 ) 
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0  025 
014 

on 

0.26 


5.  Conclusioin 

The  Agency  believes  that  Merck  hds 
successfully  demonstrated  that  the 
waste  in  its  fly  ash  lagoon  is  non- 
hazardous.  The  Agency  believes  that  the 
composite  samples  collected  by  Merck 
from  (he  fly  ash  lagoon  in  1982.  1984. 
and  1985  were  not  biased  and 
adequately  represent  any  constituent 
variations  that  may  be  present  in  the  fly 
ash  lagoon.  The  Agency,  therefore,  is 
proposing  that  Merck's  waste  be 
considered  non-hazardous,  as  it  should 
not  present  a  hazard  to  either  human 
health  or  the  environment.  The  Agency 
proposes  to  grant  a  one-time  exclus'^n 
to  Merck  &  Company.  Incorporated 
located  in  Elkton,  Virginia,  for  the 
incinerator  fly  ash  contained  in  its 
lagoon,  as  described  in  its  petition  as 
EPA  Hazardous  Waste  No.  F002.  If  the 
proposed  rule  becomes  effective,  the 
incinerator  fly  ash  contained  in  Merck's 
lagoon  would  no  longer  be  subject  to 
regulation  under  40  CFR  Parts  262 
through  268  and  the  permilling 
standards  of  40  CFR  Part  270. 

If  made  final,  the  exclusion  will  apply 
only  to  the  wastes  covered  by  the 
original  demonstration.  Because  this  is  a 
one-time  exclusion  for  the  fly  ash 
lagoon.  Merck  may  modify  its 
manufacturing  and  treatment  processes 
in  the  future  without  altering  the 
regulatory  status  of  the  fly  ash  lagoon, 
so  long  as  hazardous  wastes  are  not 
combined  with  the  contents  of  the 
lagoon. 

Although  management  of  the  waste 
covered  by  this  petition  would  be 
relieved  from  Subtitle  C  jurisdiction 
upon  final  promulgation  of  an  exclusion, 
the  generator  of  a  delisted  waste  must 
either  treat,  store,  or  dispose  of  the 
waste  in  an  on-site  facility,  or  ensure 
that  the  waste  is  delivered  to  an  off-site 
storage,  treatment,  or  disposal  facility, 
either  of  which  is  permitted.  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste. 


Alternatively,  the  delisted  waste  may  be 
delivered  to  a  facility  that  beneficially 
uses  or  reuses,  or  legitimately  recycles 
or  reclaims  the  waste,  or  treats  the 
waste  prior  to  such  beneficial  use.  reuse, 
recycling,  or  reclamation- 
Ill.  Effective  Date 

This  rule,  if  promulgated,  will  become 
effective  immediately.  The  Hazardous 
and  Solid  Waste  Amendments  of  1984 
amended  section  3010  of  RCRA  to  allow 
rules  to  become  effective  in  less  than  six 
months  when  the  regulated  community 
does  not  need  the  six-month  period  to 
come  into  compliance.  That  is  the  case 
here  because  this  rule,  if  promulgated, 
would  reduce  the  existing  requirements 
for  persons  generating  hazardous 
wastes.  In  light  of  the  unnecessary- 
hardship  and  expense  that  would  be 
imposed  on  this  petitioner  by  an 
effective  date  six  months  after 
promulgation  and  the  fact  that  a  six- 
month  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010.  EPA 
believes  that  this  exclusion  should  be 
effective  immediately  upon 
promulgation.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately,  upon 
promulgation,  under  the  Administrative 
Procedures  Act,  pursuant  to  5  U.S.C. 
553(d). 

IV.  Regulatory  Impact 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulaton,*  Impact 
Analysis.  This  proposal  to  grant  an 
exclusion  is  not  major,  since  its  effect,  if 
promulgated,  would  be  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  would  be 
achieved  by  excluding  waste  generated 
at  a  specific  facility  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  this 
facility  to  treat  its  waste  as  non- 
hazardous.  There  is  no  additional 
impact,  therefore,  due  to  today's  rule. 
This  proposal  is  not  a  major  regulation, 
therefore,  no  Regulatory  Impact 
Analysis  is  required. 

V.  Regulatory  Flextbilily  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-612.  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
avilable  for  public  comment  a  regulatory 
flexibility  analysis  which  describes  the 
impact  of  the  rule  on  small  entities  [i.e.. 
small  businesses,  small  organizations, 
and  small  governmental  jurisdictions). 
The  Administrator  may  certify, 
however,  that  the  rule  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment,  if  promulgated,  will 
not  have  an  adverse  economic  impact 
on  small  entities  since  its  effect  would 
be  to  reduce  the  overall  costs  of  EPA's 
hazardous  waste  regulations  and  would 
be  limited  to  one  facility.  Accordingly,  I 
hereby  certify  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  materials  .  Waste 
treatment  and  disposal,  Recycling. 

Date.  September  19. 1988. 

lefTery  D.  Denit, 

Deputy  Din-cior.  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  Part  261  is  proposed 
to  the  amended  as  follows: 

PART  261— IDENTIFtCATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citdt)on  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002(a)  3001,  and 
3002  of  the  Solid  Waste  Disposal  Aci.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976.  as  amended  (42  US.C. 
6905.  6912(a).  6921.  and  6922). 

2.  In  Table  I  of  Appendix  IX,  add  the 
following  wastestreams  in  aphabetical 
order: 

Appendix  IX — Wastes  Excluded  lender 
§  260.20  and  §  260.22 

Table  i.— Wastes  Excluded  From 
Non-specific  Sources 


Facility 

Address 

Waste  (JescnptKjn 

MercKS 

E*ton 

VA 

This  IS  a  or>€-time 

Comparry, 

oduswn  fc  riy 

Inc 

asn  from  ihe 
«nor>efat.on  ol 
wastewater 
treatment  sludges 
(EPA  HazarcJous 
Waste  No  F002} 
generated  trom 
pharmaceuhcal 
producton 

pfocesses  and 
stored  »n  an  on- 
siie  lagoon. 
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FEDERAL  COyMUNlCATIONS 
COMMtSSlON 

47CfR  Part  73 

I  MM  Docket  Mo.  »S-436  R«-«359 1 

Radio  Broadcasting  Services; 
Vatdosta,GA 

AGENCY:  Fpdpral  Communications 

Commission. 

ACTtON:  Proposed  rule. 

SUMMAfrr  The  Commission  requests 
■  umments  on  a  petition  by  Mutti-Media 

t}n;aijcas;;nij.  Ir.c.  proposing  the 
substitution  of  Channel  244C2  for 
Channel  244A  at  Valdosta,  Georgia,  and 
the  rnDdificaticn  of  its  license  for  Station 
WZLS(FM}  to  specify  opcratiun  on  the 
higher  powered  channel.  Channel  244C2 
can  be  allotted  to  Valdosta  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  sue  restriction  of 
12-6  kilometers  [7.8  niiles)  northwesl  to 
avoid  a  short-spacing  to  Station  WAJV- 
F*M.  Channel  245C.  Jacksonville.  North 
Carolina.  The  coordinates  for  this 
allotment  are  North  Latitude  30-53-12 
and  West  Longifude  83-23-36. 
dates:  Conunenls  must  be  Hied  on  or 
before  November  14. 19B8,  and  reply 
co.Timf'nts  on  or  before  N'oveniher  29. 

AOORESS:  Federal  Conununi cations 
Cummission,  Washington.  DC  20554.  In 
-iddition  to  fihng  comments  with  the 
FCC,  interested  parlies  should  serve  the 
petitioner,  or  its  counsel  or  consuilanl. 
r.s  follows:  Roy  F.  Perkins.  Jr..  Esq..  1724 
Whi'ewood  Lane.  Herndon.  Virginia 
ZZU'O  (r.uunsei  to  petitioner)  and  Multi- 
Media  Broadcasting,  Inc.,  Station 
WZLStFMt-P.O  Box  5406.  Valdosta, 
GporKia  31603  (Petitioner). 
FOR  RmTHER  INFORMATION  COfTTACT: 
Leslie  K.  Shapiro,  Mass  Media  Burc.iii 
[202)634-6530 

SUPm^MENTARV  INFORMATTON:  ThiS  JS  a 
^urr.mary  of  the  Commission's  Notice  of 
Proposed  Rulemaking,  MM  Docket  No. 
Bfl-436.  adopted  August  18. 1988.  and 
released  September  19.  1988-  The  full 
in\t  of  this  Commission  decision  is 
a\ailable  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW  ,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  piifchased  from  the  Commission's 
copy  contractor.  International 
Transcnphon  Service.  (202}  857-3800. 
21(«  M  Street.  NW  Suite  140. 
Washmglon.  DC  20037. 

Provisions  of  the  Regulatory 
Mexibility  Act  of  1980  do  not  apply  to 
this  proceeding 


Members  of  the  public  should  note 
that  from  the  lime  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subjert  tr  CommissicH) 
consideration  or  cpurt  review.  aU  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  at  this 
one.  which  involve  channel  allotments. 
See  47  CFR  l-1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  foraimmenis-  scp  47  CFR 
1.415  and  1.42<). 

List  of  Subjects  in  47  U-  R  Pari  73 

Radio  broadcasting 
Ffder^l  Cunununicatiotts  Cummiiiston. 
Steve  Kaminer. 

Drptity  Chief.  Policy  and Rutes  Drrtsion. 
Mai>s  Med*a  Bureau. 
|FK  Doc  &a-22048  Filed  9-2fi-«a:  8:45  ami 
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47  CFR  Pvt  73 

(MM  E>OC*<etNO-  88-437.  RM-fi367: 

Radio  Broadcasting  Services:  HaroM. 
KY 

AG£MCv:  Federal  Communications 

Comnussioo. 

ACTION:  Proposed  rule 

summary:  This  document  requests 

comments  on  a  petition  for  rule  making 

filed  f)y  Inter-Mountam  Broadcasting 

Company,  which  proposed  to  allot 

Channel  2aSA  to  Harold.  Kentucky,  as 

its  first  FM  channel  at  cuordinates  37- 

30-32  and  B2^31-2S  with  a  site 

restriction. 

DATES:  Comments  must  be  filed  on  or 

before  Noveml>er  14.  1988.  and  replay 

comments  on  or  t>efore  November  29. 

1988. 

ADDRESS:  Federal  Communications 

Commission.  Washington  20554.  In 

addition  to  Tiling  comments  writh  the 

FCC,  interested  parties  should  serve  the 

petitioners,  or  their  counsel  or 

consultant,  as  follows: 

Paul  R.  Gearhart,  P.O.  Box  159,  Harold. 

Kentucky  41635.  (Consultant  for 

petitioner). 

Foil  FURTHER  INFOflMATION  COfTTACT: 

Nancy  |.  Wails.  Mjss  .Mf.h.j  liureau. 
(202)  6;i4-6530. 

SUPPtfMEifTARV  wformation:  This  is  a 
bummijry  of  the  (kmimtssion's  Notice  of 
Proposed  Riil*-  Making.  MM  Docket  No. 
8ft-437.  adopted  August  18.  15i8a  and 
reieascii  September  19.  1988.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 


Street  NW,.  Washigton.  DC.  The 
complele  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  corlractors.  Internationa) 
Transcription  Service.  (202]  857-3800. 
2100  M  Street  NW^  Suite  140. 
Washingtoa  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  lime  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  Is 
no  lorj^er  subject  to  Commission 
consideration  or  court  review,  all  ex 
pore  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  informatioo  regarding  proper  5hn}> 
procedures  forcommenls.  See  47  CtH 
1.415  and  1.420. 

List  of  SubfeUs  in  47  CFR  Part  73 

Radio  broadcasting. 
Fodera!  Communic^ttoris  Commisskm. 
Steve  KaBMimr. 

Dt'puty  Chief.  PoUcfOidRuks  Division. 
.\ftjss  Media  Bttrtau. 

|FR  Doc  88-32062  Filed  9-26-48:  845  am) 
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47  CFR  Part  73 

I  MM  Oocket  No  38-435,  RM-84 1 1 ! 

Radio  BraaOcasttf>g  Services; 
Broottfiekl,  MO 

AGENCV:  Federal  Communicatians 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Uwight 
Carver,  proposing  tlie  substitution  of  FM 
Channel  24riC2  for  Charmel  249A  at 
Brookfietd.  Missouri,  and  modification 
of  his  license  for  Station  KZBk.  to 
reflect  the  new  channel.  The  coordinates 
for  Channel  245C2  at  Station  KZBK's 
current  site  are  39-50-26  and  93-04-^1. 

DATES:  Comments  must  be  filed  on  or 
before  November  14. 1988.  and  reply 
comments  on  or  before  November  29. 
1988. 

ADDRESS:  Federal  Communications 
Commission.  Washington  20&54.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows: 

Dwighl  Carver.  KZBK  Radia  107  Main. 
Brookfield,  Missouri  64628. 
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FOR  FURTHER  INFOnMATION  CONTACT: 

Kathletn  Sch»;utrle.  Klass  Medu 
Bureau,  (202)  634-6630, 
SUPPI^MENTARV  INFORMATION:  This  IS  a 
siimmafy  of  ihe  Commission  s  Notice  of 
f^oposed  Rule  Making.  MM  Dodtet  No 
88-435.  adopted  August  18. 1988.  and 
released  September  19.1988.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copyiag 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230}.  1919  M 
Street.  NW„  Washington.  DC  The 
complete  text  this  decision  may  also  be 
purchased  from  the  Commrssion's  copy 
contractors.  International  Transcription 
Service.  (202)  857-3800,  2100  M  Street. 
NW..  Suite  140,  Washington,  DC  200Jr. 

f^rovisions  of  tbe  ReguLalory 
Flexibility  Act  of  1960 do  nt  apply  to  this 
proceeding. 

Members  of  the  pabtk  ^MHjEd  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  i.s 
no  longer  snbiect  to  Commission 
consideration  or  court  review,  all  e* 
pare  contacts  are  priAibiled  in 
Commission  proceedings,  such  as  this 
one.  wtiich  im'olre  channel  afkitmerrts. 
See  47  CFR  1.1204fb)  for  nJcs  governing 
permissible  ex  parte  contacts.  For 
infonnabon  regarding  profier  &bng 
procedures  for  coraments.  See  47  CFR 
1.415  and  1.420. 

List  of  subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Fedtjril!  Commnnicatians  Ccnain'^KQr.- 

Slevo  Kaminez. 

Deputy  Chief.  Poiky  and Ruh^ Drrtaun. 

Muss  Media  Barrom. 

IFR  Dor.  m-ZTSe^  Ftlol  S-S-^SS-C  <un| 

BILLtNC  COOC  t7M-<n-« 


47  CFR  Part  73 

I  MM  Docket  No.  88-43A.  RK-«3Z7 1 

Radio  Broadcasting  Services;  Yermo. 
CA 

AGENCY:  Icdeiai  Commururaiiont- 
CMmmission. 


ACTIONS  Pn^iosed  rale. 


SUMMARY:  This  documenl  requests 
comments  on  a  petition  by  Robert  |ason 
seeking  the  alluunent  of  Channel  Z87A 
to  Yenno.  California,  as  thai 
community's  second  local  FM  seivice- 
Reference  coordinates  utiiixed  for  this 
proposal  are  34-54-50  and  116-48-00. 
DATES:  Comments  m jst  be  fdetl  oa  or 
before  NovembCT  14. 1988.  bt)6  reply 
comments  on  or  before  November  7A. 
1968. 

ADDRESS:  Federal  Commtmicatiuits 
Cionimission,  Washinstoo.  DC  20554-  In 


addition  to  filing  comments  with  the 
FCC  interested  parties  sliould  serve  the 
petitioners  s  coimsel.  as  foUows:  Daniel 
F.  Van  Horn,  Es*} .  Arent  Fox.  Kinkner. 
Pl'otkin  &  Kahn,  loao  Connectioil 
Avenue.  NW.  Washington.  DC  20036- 
5339. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  loyner.  Mass  Media  Bureau.  (202) 
634-6530 

SUPPi£M£NTARY  INFORMATION:  This  IS 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-^138  adopted  Augost  IS.  1988.  and 
released  September  21. 19*^8.  The  full 
text  of  this  Commission  dccijiiun  ts 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  atso 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  sliould  note 
that  from  tbe  time  a  Notice  of  Proposed 
Rule  Making  is  tssned  un\i\  the  matter  is 
no  longer  subyect  to  Cosmmssion 
consideratioo  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  chanoel  allotments. 
Sec  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1420 

List  of  Subjecis  in  47  CFR  Part  73 

Radio  broadcasting. 
Fi'derdl  Communicatious  Coninnission. 
Steve  Kaminex, 

Dcpu  ly  Chief.  Pbticy  aad  Raies  Dhttswtu 
Mans  Media  Btwraa. 

jFR  Oik-.  8«-220»  Fikd  »-2&-aft  ft45  aail 
BILLING  CODE  S712-0r.M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  209^  2Z2. 223,  236  and 
252 

Department  o(  Defense  Fecteraf 
Acquisition  Regulation  Supptecnent; 
Safety  Provisions 

AGENCrr  Mi'i'artmen!  ci  Dtftr-st  [[}oD} 
ACTIOW:  l'rL*}:)^»s*ti  rt.U"  ..^j  req;.**^!  for 
cu:iUTieniS. 

SUMttUhRT:  Tbe  Defjeose  Acqjoisilkn 
Regulatory  Cooncil  is  coasiderii^  the 

addition  of  nrw  coverage  to  DFARS 


209-104-1.  222,102-2.  236,513.  223.7200. 
252,223-7004.  252.223-7005.  252.21'3~7006 
and  252.236-7019  to  implement  rpcprrt 
regulations  on  hazard  comroimicatinrT 
issued  by  the  Occupaliooa!  Safety  and 
Health  Administration  (OSHA), 
DATE:  Comments  on  the  proposed 
changes  should  bo  submitted  in  writing 
to  tbe  Executive  Secretary,  DAR 
Council,  al  tbe  address  shown  below  on 
or  before  Novemlwr  26. 1988.  to  be 
considered  in  the  formation  of  the  fm^^ 
rule.  Please  cite  D.\R  Case  86-2  in  ail 
correspondence  reiattd  to  this  issue. 
ADDRESS:  Interested  parties  should 
submit  written  comments  lo:  Defense 
Acquisition  Regulatory  Coanol.  ATTN: 
Charles  W.  Uoyd.  Executive  Secretary. 
DAR  Council.  ODASD  |P)/DARS.  c/o' 
OASD  (P&D)  (M4RS1.  Room  3D139,  The 
Pentagon.  Washington.  DC  20301-3062 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charles  W.  Uoyd,  Executive 
Secretary.  DAR  Council,  telephone  (202) 
697-7266 
SUPPtEMENTARV  INFORMATION: 

.^.  Bdck^ound 

The  proposed  changes  (i)  add  safety 
programs  to  section  209.104-1  as  an 
cxampfe  of  an  element  which  mar  be 
applicoUe  to  responsibility 
determinations;  [ii]  clarif>'  the  role  of  the 
Occijpatioral  Safety  and  Health 
Aibninistration  (OSHA)  in  reiation  to 
the  administration  and  enforcement  of 
OSHA  negidalJiiGs  (222.102-2):  (iii) 
require  that  Material  Safety  Data  Sheets 
be  submitted  to  the  Government  in 
response  to  soLcitalions.  or  in  the  case 
of  small  purchases,  with  the  product 
shipped  unless  previously  submitted  and 
unchanged  (22X7200.  252.223~7ttH. 
252.223-7005.  and  252.223-7006):  and  (iv) 
clarify  the  Accident  Prevention 
responsibilities  of  contractors  (236.513, 
252.236-7015). 

B.  Regulalor>  Flexibility  Act 

The  proposed  rule  is  not  cApecled  to 
have  a  significant  economic  impact  or  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Resulatar>' 
Flexibility  Act.  5  U.SC.  801  etseq^ 
because  the  proposed  changes  wnfl 
apply  to  only  those  small  entities  who 
want  lo  contract  with  the  Government 
to  supply  hazardous  materials  (as 
defined  in  the  latest  version  erf  Federal 
Standard  313].  It  is  likeiy  that  tnost 
small  entities  affected  by  the  proposed 
changes  wiU  be  dtstribntors  ratlsr  than 
manufactLin?rs.  Therefore,  ao  tnrtial 
Regulatory  Flexibdity  Analysis  has  not 
been  performed.  Comments  are  isvited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
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entities  concerning  Ihe  affected  DFARS 
Subpart  will  also  be  considered  in 
.ficordance  with  section  610  of  the  Act. 
S  i  :h  comments  must  be  submitted 
^-^arately  and  cite  DFARS  Case  86- 
tjlOD  m  correspondence 

C.  Paperwork  Reduction  Act 

The  rule  does  nol  contain  information 
colieclion  requirements  which  require 
the  approval  of  OMB  under 44  US.C. 
3501,  elseq.  The  Material  Safety  Daf-i 
Sheets  being  required  of  bidders  in  the 
proposed  DFARS  changes  must  already 
be  generrited  by  them  to  comply  with 
Title  29  Code  of  Federal  Regul.itions, 
Part  1910.1200.  "Hazard 
Communication"  when  selling  their 
products  within  Ihe  private  sector. 
1'herefore.  the  lime  and  financial 
resources  necessary  to  comply  with  the 
proposed  requirement  will  have  already 
been  invested  prior  to  any  involvment  in 
conlraclmg  with  the  government. 

List  of  Subjects  in  48  CFR  Parts  209.  222, 
223.  236  and  252 

Government  procurement- 
Charles  W.  Lloyd. 

Executive  Secretary,  Dvfense  Acquisition 
Regulatory  Council. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  209,  222.  223.  236  and  252  be 
amended  as  follows; 

1  The  authority  citation  for  48  CFR 
Pdrts  209.  222.  223.  236  and  252  continues 
lo  read  as  follows: 

Autborily:  5  L  S  C.  301.  10  U.S.C  2202.  DoD 
Directive  500035.  nnd  DoD  FAR  Supplement 

201.301, 

PART  209— CONTRACTOR 
QUALIFICATIONS 

2  Section  209  104-1  IS  added  to  read 
as  follows: 

209. 1 04- 1    General  standanls. 

(e)  Have  'he  necessary  safety 
programs  applicable  to  materials  lo  be 
produced  or  services  to  be  performed  by 
the  prospective  contractor  and 
subcontractors 

PART  222— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

3.  Section  222.102-2  is  added  to  rend 
as  follows: 

222. 102-2    Admtnistration. 

(a|(S-701  The  U.S.  Department  of 
Labor  is  responsible  for  the 
administration  and  enforcement  of  the 
Occupational  Safety  and  Health  Act. 
Contractors  or  contractor  employees 
who  inquire  concerning  applicability  or 
interpretation  of  Occupational  Safety 
and  Health  Adm.inistration  regulations 


shall  be  advised  that  ruling  concerning 
such  matters  fall  within  the  jurisdiction 
of  the  U.S.  Department  of  Labor,  and 
shall  be  given  the  address  of  the 
appropriate  field  office  of  Ihe 
Occupational  Safely  and  Health 
Administration  of  the  U.S.  Department 
of  I-abor 

PART  223— ENVIRONMENT. 
CONSERVATION.  AND 
OCCUPATIONAL  SAFETY 

4.  A  new  Subpart  223.72,  consisting  of 
sections  223.7200  through  223,7203.  is 

added  to  read  as  follows: 

Subpart  223. 72— Hazardous  Material 
Iclentrfication  and  Material  Safety  Data 

223.7200     Scope  of  subpart. 
2237201    Definilions. 

223.7202  Policy. 

223.7203  Solicitation  provision  and  contract 

clause. 

Subpart  223.72— Hazardous  Material 
Identification  and  Material  Safety  Data 

223.7200  Scope  of  subpart. 

This  subpart  prescribes  policies  and 
procedui^s  for  acquinng  deliverable 
items,  other  than  ammunition  and 
explosives,  that  require  the  furnishing  of 
data  involving  hazardous  materials. 
Agencies  may  prescribe  special 
procedures  for  ammunition  and 
explosives- 

223.7201  Oefinitions. 

Hazardous  material"  is  defined  in 
the  latest  version  of  Federal  Standard 
No.  313-  (Federal  Standards  are  sold  lo 
the  public  and  Federal  agencies  through; 
General  Services  Administration  (3FRI), 
Washington  Navy  Yard.  Bldg.  197. 
Washington.  DC  20407.) 

223.7202  Policy. 

(a)  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
reponsible  for  issuing  and  administering 
regulations  that  require  Government 
activities  to  apprise  their  employees 
of— 

(1)  All  hazards  to  which  they  may  be 
exposed; 

(2)  Relative  symptoms  and 
appropriate  emergency  treatment:  and 

(3J  Proper  conditions  and  precautions 
for  safe  use  and  exposure. 

(b)  To  accomplish  this  objective,  it  is 
necessary  to  obtain  certain  information 
relative  to  the  hazards  which  may  be 
introduced  into  the  workplace  by  the 
supplies  being  acquired.  Accordingly, 
offerors  are  required  to  submit  data 
regarding  hazardous  materials.  The 
latest  version  of  Federal  Standard  No. 
313  (Material  Safety  Data  Sheet. 
Preparation  and  Submission  of)  includes 


criteria  for  identification  of  hazardous 
materials.  The  Standard  also  prescribes 
Department  of  Labor  Form  OSHA  174 
for  use  with  Government  contracts. 

(c)  Offerors  shall  submit  hazardous 
material  identification  on  the  following: 

(1)  All  items  in,  or  ordinarily 
cataloged  under,  the  Federal  Supply 
Classes  listed  in  Table  I  of  Appendix  A 
of  the  latest  version  of  Federal  Standard 
No.  313. 

(2)  Items  having  hazardous 
characteristics  in  the  Federal  Supply 
Classes  listed  in  Table  II  of  Appendix  A 
of  the  latest  version  of  Federal  Standard 
No.  313. 

(3)  Any  other  material  designated  by 
the  technical  representative  of  the 
contracting  activity  as  potenlialiy 
hazardous  and  requiring  safety  controls. 
Technical  personnel  are  required  to 
identify  items  that  in  their  professional 
opinion  will  involve  exposure  of 
Government  personnel  to  hazardous 
materials  in  any  manner  (e.g.. 
performance  of  work,  use,  handling, 
manufacturing,  packaging,  storage. 
inspection,  disposal,  or  any  other  use) 
after  delivery  to  the  Government- 
designated  destination. 

(d)  Offerors  shall  submit  hazardous 
materials  data  when  such  data  is 
required  in  the  solicitation.  If  an  offeror 
certifies  that  these  data  have  been 
previously  submitted  to  the 
Government,  and  there  has  been  no 
change  affecting  the  accuracy  or 
applicability  of  the  data,  then 
resubmission  is  not  required. 

(e)  The  hazardous  material  data  or  the 
ceriificate  required  above  is  a 
deliverable  item  under  the  contract. 

223.7203    Sollcttatlon  provtskKi  and 
contract  clause. 

(a)  Wherever  one  or  more  of  the 
circumstances  listed  in  223.7202(c| 
exists,  the  contracting  officer  shall  insert 
the  clause  at  252.223-7004.  Hazardous 
Material  Identification  and  Material 
Safety  Data,  in  solicitations  and 
contracts  except  acquisitions  subject  to 
small  purchase  procedures.  (See  (b) 
below.) 

(b)  The  Contracting  OfTiccr  shall 
insert  the  clause  at  252.223-7005. 
Hazardous  Material  Identification  and 
Material  Safety  Data— Small  Purchases. 
in  acquisitions  made  using  FAR  Part  13 
procedures,  e.g..  contracts  resulting  from 
unilateral  purchase  orders  and  oral 
quotations  whenever  one  or  more  of  the 
circumstances  listed  in  223.7202(c) 
exists. 

5.  A  new  Subpart  223.73.  consisting  of 
sections  223.7300  and  223.7301.  is  added 
to  read  as  follows: 
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Subpart  223  73— Notrce  of  RaOioactwc 
Material 


223.7300    Requirements. 
223.73m     Contract  clause. 

Subpart  223  73— Notice  of  Radioactive 
Material 

223.7300  Requirements. 

(a)  The  dauie  at  252Ji23-7QQb  requires 
the  contractor  to  notify  the  contraiJing 
officer  prior  to  delivery  of  radioacUve 
matcriaL 

(b)  Upon  receipt  of  the  notice,  the 
contracting  officer  shall  notify  receiving 
activities  so  that  appropriate  safeguards 
can  be  taken. 

(c)  TfcecLause  permits  tbe  cuiit raciing 
offuxr  to  waive  the  nutiTkcaticn  if  \he 
contractor  certifies  that  a  noafK-aHon  on 
prior  deliveries  is  siiH  accurate.  Tbe 
cootrscling  officer  may  waive  the  notice 
only  after  consultation  with  cuj^izant 
techmral  represcntativi^s. 

223.7301  Contract  clause. 

The  Contracting  Officer  shall  insert 
Ihe  clause  at  252.223-7006,  Notice  of 
RadioecUve  Materials,  io  all  contracts 
for  ilems.  components  Ibereof.  and 
materials  which  are  radioackne  in 
which  Ihe  spedfic  activity  is  greater 
than  Oj002  mtcrocunes  per  gram.  Soch 
ccnlracls  include,  bot  are  not  limited  to, 
contracts  for  aircraft  ammunition. 
iTUSSiies.  vehicles,  electronic  tubes. 
instnnnent  p-inel  gauaes.  compasses  arnl 
identification  markprs 

6.  A  new  Subpart  223 J4.  consisting  of 
sections  223.7401  and  223.7402.  is  addtrti 
to  read  as  follows 
SUBPART  2232.74— System  Satety  Program 

223J401     Scope  of  sabpart. 
Z2374n2.     Policy 

Subpart  223.74— System  Safety 
Program 

223.7401  Scope  of  subpart. 

This  subpart  presenile:*  tt»e  policies 
and  procedures  for  implementing  the 

System  Safety  Program  as  required  by 
DoD  Instruction  500a36.  "System  Safely 
Engtnrcnng  and  MRn.i«ement." 

223.7402  Policy. 

Identifir.ation  and  control  of  safely 
and  health  hazards  to  systems,  facilities. 
personnel,  or  property  during  Ihe 
acquisition  process  are  mon;  cost 
nffective  than  sustaining  the 
consequences  of  such  hazards,  or 
instituting  corrective  measures  after  the 
fad.  The  primary  objective  of  the 
Department  of  Defense  system  safet>' 
program  required  by  DoDl  500QJ6. 
therefore.  'S  to  provide  for  safety  and 


health  hazard  analysis,  to  correct  or 
control  those  hazards  commensurate 
with  missHrn  rcquirpmeols:  and  to 
facilitate  the  acquisition  of  associated 
personnel  prT?lf»ctive  equipment  and 
safety  health  training.  The  system  safety 
effwt  consrders  safety  and  health 
hazards  throught  Ihe  eniire  Kfe  cyde  of 
the  system,  to  include  operations, 
maintenance,  repair,  tran-sportaticm  and 
disppsal- 

PART  236— COMSTRUCnOh  AWD 
ARCHITECT-EHGIHEER  CONTRACTS 


"   Sechon  Z."W3.513  i 
foIlov\b 


added  to  re;*d  as 


236.513    Accident  | 

(S-70)  When  the  arciimstances  arise 
for  using  etthrr  the  Accident  Prevention 
clause  or  the  iMternate  I  prescribed  at 
FAR  36.513.  the  cofilracting  oflker  shall 
mseri  the  dause  at  252.236-7019  or  its 
Alternate  1  m  sobcitations  and  cootracts 
when  a  contract  for  senrices  lo  be 
performed  at  CoverBment  fadhties  (see 
FAR  Part  37)  is  contempialed  and 
technical  representati>-es  advise  tbal 
special  precautHjn.«!  .ire  appropriate 

PART  252-SOt.lCfTATION 
PROVISKWS  AND  CONTRACT 
CLAUSES 

8.  Section  252.223-7Ci0W.  352.223- 
70005  and  252.223-7006  are  added  la 

read  as  follows: 

252.223-7004     HazarrJous  material 
Indentificaton  and  oiateriat  safety  data. 

As  prescribed  at  223,72n3(al.  insf.n  \h>- 
followiiQ?  clause  io  stilicilalions  and 

contracts. 

HAZARDOUS  MATERIAL 
IDENTinCATlOS  AND  MATERIAL 
SAFETY  DATA  (  DATE  ) 

lalThe  Offeror  shrtll  Mitifnit  wTth  [L<.  h'(   .•_ 
Miiterifil  f>,ifety  Ddfn  Stu*.ri  mwtinp  ■h*' 
requrem^ nts  of  29  CVR  ISiaiaWgf  *»n«t  \::e 
liiiesi  version  of  Federal  Slaadard  So.  31'J  m 
effect  oo  the  date  of  this  solicflatinn  tor  afl 
hdzankws  materiaKsf  described  in  paragraph 
(b]  below  unless  the  certrficihon  in 
paragraph  (r)  below  applies  Datd  .shaR  be 
sulMDillcd  on  alt  tiems  included  in  ibe  offer, 
w-belbcroriurt  ibf  Offeror  is  Ibc  aciual 
niiiimlacturer  of  these  lUMUS  Failure  lo 
cooply  wtih  ihis  requtremetri  slu!l  result  in 
the  offer  bciiv  considticd  nonrcsponsivp. 

fh(  "t  lazardous  malenal"  as  used  m  this 
clause  mciudcs  the  following: 

(11  AH  Items  in- or  ordindnly  cataloged 
under,  the  Fetferal  Supply  Oassps  fated  in 
ThWc  I  ol  Appendix  A  of  Uie  Utest  vrrston  of 
FediTiil  Sldndard  No.  313  finrlodin^  revisions 
.Kloplcd  dwing  the  lerm  of  the  caninrA): 

(2)  Ileots  having  hazardciax  dianicteristics 
m  the  Federal  Supply  trasses  lisled  in  Tahle 
II  of  Appendix  A  of  l)w  latest  version  of 
Frderrtl  Staodani  fVo.  3X3  lincfcickng  revisions 
adopted  durine  ihe  tr rms  of  the  contriirlh 


I.IJ  Any  olher  i\vm  to  be  delrvcrpd  imdrr 
ihis  contract  which  wtH  coniain  hazartJous 
malenal  or  e^jpose  Government  personnel  to 
those  materials. 

(cj  Offeror  cerfffi cation . 
[     I  [i)  The  Offeror  csmifics  that  the 
matcnal  lo  be  deb\'prwi  is  not  ^  bazarrlcos 
materiat  as  defined  m  paragraph  [bl  above- 

(     I  (rrj The  OfferarcertifiFS  that  a  Materia! 
Safety  Data  Sheelts)  meeting  the  requirement 
ofig  CFR  t91tF12aCKgJ  and  the  latcit  version 
of  Federal  Standard  No.  .713  has  been 
previously  submitted  aii  described  below. 
dnd  that  all  data  therein  arr  current  axtd 
comptele. 

Ucscrtption  of  t^n-^ioui  SubnivsKm 
Name  and  Address  of  Cootractiiti;  AclnTft  — 

Coatraci/Solicitatioo  >hnnbeT 

Name  and/or  Code  of  Ccatraclm^  Officer    — 

Ddle  of  Pmimjs  Siit>rmssi»»n    

\SN    

FSCM 

Part  No  

Speci&cationNo.fif  a^k»Uel  

Id)  Prior  If  conlracl  award,  d  there  a  any 
ch<in^  is  Ibe  camposOitM  o(  Uie  tiemis) 
which  tenders  mcomplele  or  ioaoircate  th* 
data  submilleiJ  under  paragraph  [a|  or  thr 
certification  sutiautled  ander  porafirapii  (cL 
the  UKemr  sfa^  pmufiAy  neiih  the 
Comracting  Ofboer  and  cesUimit  the  data.  If 
tho  Offeror  is  awarded  the  resultant  canfr.«.i 
and.  after  awiird,  there  is  a  change  in  the 
composition  of  the  tt^D(s|  wfaicfa  rmden 
inconplrie  or  oiaccarsle  Ifae  data  5abmfrtinf 
under  parajpapii  fa)  Of  the  certifkation 
siilNKriled  uDdier  paragraph  {c\.  the 
ConirackJT  shall  promptly  ro(iN-  the 
C:oniraciins  Officer  ftnd  resirfwnrt  the  <bta 

I ..  1  \e»!her  rbr  reifinrements  of  Hhs  cfaosp 
nnr  am  acl  or  faihifc  lo  act  b>  the 
(.ivtrn«ien1  shall  rriiVve  lb»?  Conrtractor  of 
.,n%  respon&ibtlity  ur  liabrtit>  for  the  safrlv  of 
Govcmaienl.  Contrachw.  or  sTjhrofrtrwctor 
piTSonnei  or  propert>'.  Notbins  in  thw  etstrso 
shall  relieve  the  Coniracior  from  cmapfjrm]; 
with  applicable  FcderaL  stale,  and  loesf 
Idws.  codes.  ordi«»ces.  and  rrjntlatwuw 
trncIudmglheohlatDingor  hcenM^and 
prrmils)  m  cumwcfvon  m^  luzankivs 
"UtcnaL 

Ifl  The  l'.avemtaml's  rifcMs  m  daSa 
iurnished  trnder  rtiis  r^OBlracrt  with  rFspf^  fo 
hazardous  material  arc  as  follows 

(llTo  use.  duplicate,  and  discloyp  any  Hai.i 
lo  wtorit  ftis  claose  is  appbcsWe  The 
purposes  of  this  neht  are  to 

It)  Apprise  peritoiinc^  of  the  hazards  t>' 
which  thf^  may  be  e<«p(»yed  m  n«mj[. 
handling  padtftginj;.  transportinp.  w 
disposing  of  hazardous  materwlsr 

(it)  Oblatn  mvdical  Ireaimfnt  for  fhow* 
dffeclud  by  the  niHterial:  and 

(ill)  Have  olher  use,  dbplicale.  and  rfrsctiwe 
the  data  for  the  Govemment  (or  tbese 
purpose 

(2>T(>  u»>.  duplicate,  and  dndose  data 
fumrshcd  under  Ihis  clause,  m  acoordaece 
with  suhparaf^ph  (011)  aUwe.  in 
precedence  over  any  other  clause  of  thw 
contrarf  prm  ktinji  for  right?  in  data 

13)  That  the  Crfjvemment  is  not  prednded 
from  nsinpsimdar  nr  indentical  data  aCTjinrwl 
from  other  sources 
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(4)  Thdt  the  ddia  shjil  not  be  duplicated, 
disclosed,  or  released  oulside  ihe 
Government,  in  whole  or  in  part  for  any 
acqiiisilion  or  manufacturing  purpose,  if  Ihe 
following  legend  is  marked  on  each  piece  of 
d.ita  to  which  this  clause  applies — 

"This  is  furnished  under  Ihe  United  Slates 
Covemmenl  Contract  No.  _  .  __  and  shall 
not  be  used,  duplicated,  or  disclosed  for  any 
acquisition  or  manufacturinjt  purpose  without 

the  permission  of This  legend  shall 

be  marked  on  any  reproduction  of  this  data." 

(Rnd  of  legend) 

(51  That  the  Contractor  sHhII  not  place  the 
legend  or  any  olher  restrictive  legend  on  any 
dtita  which  (i)  the  Contractor  or  any 
subconiracior  previously  delivered  to  the 
Government  without  limitations  or  (ii)  should 
be  delivered  without  limitations  under  the 
conditions  specified  in  the  clause  al  252-227- 
7013.  Rights  in  Data. 
ipn.l  ,.f  .■l^,,«„^ 

252.223-7005     Hazardous  material 
tdentification  and  material  safety  data- 
small  purctiases. 

As  prt'scnbpd  at  233.7203(b).  insert 

'"'•■  f'llinvv  iHv;  iiHuse: 

HAZARDOLS  MATERIAL 
IDENTIFICATION  AND  MATERIAL 
S.VFETY  DATA— SMALL  PURCHASE 
(DATE) 

(a)  The  Conlractor  shall  submit  with  the 
supplies  furnished  under  this  order/contract 
ti  Material  Safety  Data  Sheet  meeting  the 
r.'quirement3  of  29  CFR  1910.1200(g)  and  the 
l:iiHsI  version  of  Federal  Standard  No.  313 
i;nc;iuding  revisions  adopted  dunng  the  term 
of  this  order/contract)  for  ull  hazardous 
rridtehals  dt'schbed  in  paragraph  (b|  below, 
unless  the  ccrlification  in  paragraph  (c) 
below  applies.  Data  shall  be  submitted  on  all 
Items  included  in  this  order,  whether  or  not 
the  Contractor  is  the  actual  manufacturer  of 
these  ilems- 

(b)  "Hazardous  material."  as  u.sed  in  this 
d.iuse.  includes  the  following: 

(1)  All  items  in.  or  ordinarily  cataloged 
under,  the  Federal  Supply  Classes  listed  in 

I  able  I  of  Appendix  A  of  the  latest  version  of 
Federal  Standard  No.  313  (including  revisions 
revisions  adopted  during  the  term  of  the 
contact]: 

12)  Items  having  hazardous  characteristics 
in  the  Federal  Supply  Classes  listed  m  Table 

II  or  Appendix  A  of  the  latest  version  of 
Ffderal  Standard  No.  313  (including  revisions 
adopted  during  the  terms  of  the  contract); 

(3)  Any  other  item  to  be  delivered  under 
this  contract  which  will  contain  hazardous 
matenal  or  expose  Government  personnel  or 
Ihe  public  to  those  materials: 

|cl  Offeror  certification. 

I     I     (i)    The  Contractor  certifies  that  the 
material  to  be  delivered  is  not  a  hazardous 
material  as  defined  in  paragraph  (d)  above. 

I     )     (ii)    The  Contractor  certifies  that  a 
Material  Safely  Data  Sheei(s)  meeting  the 
requirement  of  29  CFR  1910.1200(g)  and  the 
latest  version  of  Federal  Standard  .No.  313 
has  been  previously  submitted  as  described 
below,  and  thai  all  data  therein  are  current 
Hnd  complete. 


Description  of  Previous  Submission 

Name  and  Address  of  Contracting  Activity  — 

Contract/Solicitation  Number 

Name  and/or  Code  of  Contracting  Officer    — 

Dale  of  Previous  Submission    

NSN .— 

FSCM _ 


Part  No.  — 

Specification  No.  (if  applicable)  

(d)  If  there  is  a  change  in  the  composition 
of  Ihe  item(s)  which  renders  incomplete  or 
inaccurate  the  data  submitted  under 
paragraph  (a)  above  or  the  certification 
submitted  under  paragraph  (c)  above,  the 
Contractor  shall  promptly  notify  the 
Contracting  Officer  and  resubmit  the  data 
upon  the  delivery  of  the  iiem(s). 

|e)  Neither  the  requirements  of  thi.H  clause 
nor  any  act  or  failure  to  act  by  the 
Government  shall  relieve  the  Contractor  of 
any  responsibility  or  liability  for  the  safely  of 
Government.  Contractor,  or  subcontractor 
personnel  or  property.  Nothing  in  this  clause 
shall  relieve  the  Contractor  from  complying 
with  applicable  Federal,  state,  and  local 
laws,  codes,  ordinances,  and  regulations 
(including  the  obtaining  of  licenses  and 
permits)  in  connection  with  hazardous 
material. 

(f)  The  Governments  nghts  in  data 
furnished  under  this  contract  wilh  respect  to 
^lazardous  material  are  as  follows: 

|l)To  use.  duplicate,  and  disclose  and  data 
to  which  this  clause  Is  applicable.  The 
purposes  of  this  right  are  to; 

(i)  Apprise  personnel  of  the  hazards  to 
which  they  may  be  exposed  in  using, 
handling,  packaging,  transporting,  or 
disposing  of  hazardous  materials: 

(ii)  Obtain  medical  treatment  for  those 
affected  by  the  material,  and 

(iii)  Have  others  use.  duplicate,  and 
disclose  the  data  for  the  Government  for 
these  purposes- 

(2)  To  use,  duplicate,  and  disclose  data 
furnished  under  this  clause,  in  accordance 
wilh  subparagraph  (0(1)  above,  in 
precedence  over  any  other  clause  of  this 
contract  prtjviding  for  rights  in  data. 

|3)  That  the  Government  is  not  precluded 
from  using  similar  or  identical  data  acquired 
from  olher  sources. 

(4)  That  the  data  shall  not  be  duplicated, 
disclosed,  or  released  outside  the 
Government,  in  whole  or  in  pari  for  any 
acquisition  or  manufacturing  purpose,  if  Ihe 
following  legend  is  marked  on  each  piece  of 
data  to  which  this  clause  applies — 

This  is  furnished  under  Ihe  United  States 

Government  Contract  No. and  shall 

not  be  used.  dupUcaled.  or  disclosed  for  any 
acquisition  or  manufacturing  purpose  without 

the  permission  of This  legend  shall 

be  marked  on  any  reproduction  of  this  data. ' 
(End  of  legend) 

(5)  That  the  Conlractor  shal  not  place  the 
legend  or  any  other  restrictive  legend  on  any 
data  which  (i)  the  Contractor  or  any 
subcontractor  previously  delivered  to  the 
Government  without  limitations  or  (ii)  should 
be  delivered  without  limitations  under  the 
conditions  specified  in  the  Federal 
Acquisition  Regulation  in  the  clause  at 
52.227-18.  Rights  in  Data— Existing  Works. 


(End  uf  cUuse) 

252.223-7006    Notice  of  radioactive 
matertals. 

As  prescribed  al  223.7301.  insert  Ihe 
following  clause  in  solicitations  and 
contracts. 

NOTICE  OF  RADIOACTIVE 
MATERIALS  (DATE) 

(a)  The  Contractor  shall  notify  the 
Contracting  Officer  or  designee,  in  writing  ( — 
•— I  days  pnor  to  the  delivery  of.  or  prior  to 
completion  of  any  servicing  required  by  this 
contract  of.  items  containing  either  (i) 
radioactive  material  requiring  specific 
licensmg  under  the  regulations  issued 
pursuant  to  Ihe  Atomic  Energy  Ad  of  1954,  as 
amended,  as  set  forth  in  Title  10  CFR.  in 
effect  on  the  date  of  this  contract,  or  (ii)  olher 
radioactive  material  not  requiring  specific 
licensing  in  which  the  specific  activity  is 
greater  than  0.002  microcurie  per  gram.  Such 
notice  shall  specify  Ihe  part  or  parts  of  Ihe 
ilems  which  contain  radioactive  materials,  a 
description  of  Ihe  materials,  the  name  and 
activity  of  the  isotope,  the  manufacturer  of 
the  materials,  any  other  information  known 
to  the  Contractor  which  will  pul  users  of  Ihe 
items  on  notice  as  to  the  haziirds  involved 
(OMB  No  0704-0193). 

(b)  If  there  has  been  no  change  affecting 
the  quantity  of  activity,  or  Ihe  characteristics 
and  composition  of  the  radioactive  material 
from  deliveries  under  this  contract  or  prior 
contracts,  ihe  Contractor  may  request  that 
Ihe  Contracting  Officer  or  designee  waive  the 
notice  requirement  in  paragraph  (a)  of  this 
clause.  Any  such  request  shall  |i|  be 
submitted  in  writing,  (ii)  contain  a 
cerilfication  thai  the  quantity  of  activity, 
characteristics,  and  composition  of  the 
radioactive  material  has  not  changed,  and 
(iii)  cite  the  contract  number  on  which  the 
prior  notification  was  submitted  and  the 
contracting  office  to  which  it  whs  submitiod- 

(cl  All  Items,  parts,  or  subasBemblies  which 
contain  radioactive  materials  in  which  the 
specific  activity  is  greater  than  0.002 
microcurie  per  gram  and  all  containers  in 
which  such  ilems.  parts  or  subassemblies  are 
delivered  to  the  Government  shall  be  clearly 
marked  and  labeled  as  required  by  Ihe  latest 
revision  of  M!L-S'rD-1456  in  effect  on  the 
dale  of  (he  contract. 

(d)  This  clause,  including  this  paragraph 
(d|.  shall  be  inserted  m  all  subcontracts  for 
radioactive  matenals  meeting  Ihe  cnteria  in 
paragraph  (a). 

lEnd  of  clause) 

'  The  Contracting  Officer  shall  insert  the 
number  of  days  required  in  advance  of 
delivery  of  the  item  or  completion  of  the 
servicing  to  assure  that  required  licenses  are 
obtained  and  appropriate  personnel  are 
notified  to  institute  any  necessa*y  safety  and 
health  precautions. 

9,  Section  252.236-"019  is  added  to 
read  as  rollows: 
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252.236-7019    Accident  prevention. 

.'\s  prescribed  at  236.513.  insert  Ihe 
following  clause  in  solicitations  and 
contracts. 

ACCIDENT  PREVENTION  (DATE) 

|a)  The  Contractor  shall  provide  and 
maintain  work  environments  and  procedures 
which  will  safeguard  Ihe  public  and 
Government  personnel,  and  property  exposed 
lo  conlractor  operations  and  activities:  avoid 
interruptions  of  Government  operations  and 
delays  in  project  completion  dates:  and 
control  costs  in  the  performance  of  this 
contract. 

(b)  For  these  purposes,  on  contracts  for 
construction  or  dismantling,  demolition,  or 
removal  of  improvements,  the  Contractor 
shall— 

(1)  Provide  appropriate  safety  barricadci. 
signs,  and  signal  lights: 

(2)  Comply  with  the  standards  issued  by 
the  Secretary  of  Ubor  el  29  CFR  Part  1926 
and  29  CFR  Part  1910;  and 

(3)  Ensure  that  any  additional  measures  the 
Contracting  Officer  determines  to  be 
reasonably  necessary  for  the  purposes  art- 
taken. 

(c)  If  this  contract  is  for  construciii>n  it 
dismantling,  demolition  or  removal  of 
improvements  with  any  DepartmenI  of 
Defense  agency  or  componcnU  the  Contrac  i  >  ' 
shall  comply  wilh  all  pertinent  provisions  of 
the  latest  version  of  U.S.  Army  Corps  of 
FJiginecrs  Safelv  and  Health  Requirements 
Manual.  EM  385-1-1.  In  effect  on  the  dale  of 
Ihe  solicitation. 

(d)  Whenever  the  Contracting  Officer 
becomes  aware  of  any  noncompliance  with 
these  requirements  or  any  condition  which 
poses  a  serious  or  imminent  danger  lo  the 
health  or  safety  of  the  public  or  Governrnt-ni 
personnel,  the  Contracting  Officer  shall  notif> 
the  Contractor  in  writing  and  request 
immediate  initiation  of  corrective  action.  This 
notice,  when  delivered  to  the  Conlractor  or 
the  Contractor's  represenlulive  at  Ihe  site  of 
work,  shall  be  deemed  sufficient  notice  of  Ihe 
noncompliance  and  that  corrective  action  is 
required.  Afier  receiving  the  notice.  Ihe 
Contractor  shall  immediately  lake  corrective 
action.  If  the  Contractor  fails  or  r(*fu.seH  to 
take  corrective  aclion  promptly,  the 
Contracting  Officer  may  issue  an  order 
stopping  all  or  part  of  the  work  until 
satisfactory  corrective  action  has  been  taken. 
The  Conlractor  shall  not  l>e  entitled  to  base 
any  claim  or  request  equitable  adjustmcni  of 
the  contract  price  and/or  performance 
schedule  on  any  stop  work  order  issued 
under  these  circumstances. 

(e)  The  Contractor  shall  insert  this  clause, 
including  this  paragraph  (e).  wilh  appropririie 
changes  in  Ihe  designation  of  the  parlies,  in 
subcontracls. 

(End  of  clause) 

Alternate  I  (DATE) 

If  the  contract  will  involve  (i)  work  of  a 
long  duration  or  hazardous  nature-  or  (ii) 
performance  on  a  Government  facility  which. 
on  the  advance  of  technical  representatives 
involves  hazardous  materials  or  operations 
which  might  endanger  the  safety  of  the  publi* 
and/or  Government  peryonnel  or  property. 


add  the  folk  wing  paragraph  jf)  lo  the  basic 
clause: 

(f)  flefort-  commencing  Ihe  work.  Ihe 
Contractor  shall — (IJ  submit  a  written 
proposed  plan  for  implementing  this  clause 
The  plan  shall  include  an  analysis  of  the 
significant  hazards  to  life,  limb,  and  property 
inherent  in  contract  work  performance  and  a 
plan  for  controlling  these  hazards:  and  (2) 
meet  wilh  representatives  of  the  Contracting 
Officer  lo  discuss  and  develop  a  mutual 
understanding  relative  lo  admintstraiive  of 
Ihe  overall  safely  program. 

|fR  Doc.  6B-i2012  Filed  ft-::(>-88:  l)A5  iint 
BILLING  COOe  3S10-41-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  571  and  572 

(Docket  Nos  68-06;  Notice  5  and  88-07: 

Notice  3 1 

RIN  2127-AC'13 

Federal  Motor  Vehicle  Safety 
Standards;  Side  Impact  Protection, 
Side  Impact  Anthropomorphic  Test 

Dummy 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NTfTSA).  DOT. 
ACTION:  Denial  of  petitions  for  extension 
of  comment  period. 

SUMMARY:  This  notice  denies  four 
pt;Iitions  and  a  letter  which  sought  an 
extension  of  the  comment  period  for  two 
Notices  of  Proposed  Rulemaking 
(NPRM)  propofiing  lo  amend  Standard 
No.  214.  Side  Door  Strensth  and  to 
establish  a  new  side  impact 
anthropomorphic  lest  dummy.  Because 
the  petitioners  failed  to  show  good 
cause  for  the  extension  of  the  comment 
period  and  because  an  extension  would 
not  be  consistent  with  ihe  public 
inlnresl.  NHTSA  h.is  derided  lo  deny 
ihesL'  petitions 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Richard  Strombotne.  Office  of 
Rulemaking.  National  Highway  Traffic 
Safety  Administration.  400  Seventh  St.. 
SW..  Washington.  DC  20590.  Telephone: 
(202)  366-2264. 

SUPPLEMENTARY  INFORMATION:  On 
JanuHry  27.  1988.  NHTSA  published  Iwo 
notices  of  proposed  rulemaking  (NPRM). 
The  first  NPRM  would  amend  Standard 
No.  214.  Suh  DoorStrciiiith  (53  FR  2239} 
to  upgrade  its  test  procedures  and 
peiforniance  requirements  for  passenger 
cars.  More  specifically,  this  NPRM 
proposed  to  add  an  additional  lest  lo 
Standard  214.  in  which  passenger  cars 
would  be  required  to  protect  vehicle 
occupants  in  a  crash  test.  In  this 


proposed  crash  test,  the  car  would  be 
struck  on  either  side  by  a  moving  barrier 
simulating  another  vehicle.  The  second 
NPRM  proposed  the  specifications  and 
qualification  requirements  for  the  new 
anthropomorphic  test  dummy  lo  be  used 
to  simulate  vehicle  occupants  in  the 
crash  test.  53  FR  2254.  The  agency 
allowed  a  nine  month  comment  period 
for  these  two  NPRMs,  with  the  comment 
period  closing  October  24.  1988.  Since 
the  agency  recognized  that  these  NPRMs 
raised  some  complex  technical  issues, 
this  longer  than  typical  comment  period 
was  intended  to  facilitate  technical 
analyses  and  submissions  from 
interested  parties  such  as  safety  groups. 
manufacturers,  researchers,  and  foreign 
governments. 

NHTSA  has  received  four  petitions  for 
extension  of  this  comment  period  by 
three  to  six  months.  The  pelitioners  are 
the  Committee  of  Common  Market 
Automobile  Constructors  (CCMC).  Ihe 
International  Organization  for 
Standardization  (ISO).  Renault  USA. 
and  the  Automobile  Importers  of 
America.  Inc.  (AIA).  AlA's  petition  also 
asked  the  agency  to  publish  a 
supplemental  NPRM  to  address  any  late 
comments  that  the  agency  may  receive 
nn  these  proposals.  In  addition,  the 
Working  Party  on  the  Construction  of 
Vehicles.  Economic  Commission  for 
Europe  (WP29)  submitted  a  letter  asking 
NHTSA  lo  extend  the  period  of  time  in 
which  they  may  submit  comments 
relalcd  tothese  NPRMs. 

The  reasons  offered  to  justify 
extending  the  comment  period  were 
similar.  Renault  USA.  the  CCMC.  and 
the  AIA  stated  that  they  or  their 
members  have  had  difficulty  obtaining 
in  a  timely  fashion  sufficient  quantities 
of  the  NHTSA  moving  deformable 
barrier  face  and  ihe  side  impact  test 
dummy  to  perform  the  necessar>'  crash 
tests  and  draft  their  comments  within 
Ihe  comment  period.  CCMC  further 
claimed  that  the  supply  for  the  barrier 
face  and  the  dummy  is  inadequate 
because  they  arc  produced  by  only  one 
or  two  nuinufacturcrs.  Similarly.  ISO 
asserted  thai  they  will  not  have 
completed  their  study  comparing  ihr 
proposed  side  impact  lest  dummy  with  a 
proposed  European  side  impact  test 
dummy  before  the  close  of  the  comment 
pcnod.  WP29  asserted  that  they  would 
nol  be  able  to  fiimish  comments  before 
the  comment  period  closes,  because 
their  organization's  experts  group  "has 
only  two  meetings  per  year.'  As  a  result. 
Ihey  reviewed  the  NPRMs  in  lune  19BB 
but  will  only  be  able  lo  propose 
commenis  during  their  Decomlier  19M 
session  and  formulate  their  official 
comments  at  their  March  1989  session 
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Renault  further  sldted  thai  the  rurrpnt 
commnnl  period  does  not  diluw  the 
agency  or  the  commenters  to  properly 
consider  an  alternative  test  to  the  test 
proposed  by  the  af^ency  or  the  issue  of 
harmonization  between  the  N^fTSA  and 
EEC  proposals. 

The  agency  notes  that  under  49  CFR 
553.19.  the  Filing  of  a  petition  for  an 
extension  of  time  to  submit  comments 
"does  not  automatically  extend  the  time 
for  petitioner's  comments.  Such  a 
petition  is  granted  only  if  the  petition 
shows  good  cause  for  the  extension,  and 
if  the  extension  is  consistent  with  the 
pubhc  interest."  What  constitutes  "good 
cause"  in  a  particular  case  depends  on  a 
consideration  of  all  relevant  facts, 
mcluding  the  extent  to  which  the 
petitioner  demonstrates  that  it  will  not 
be  able  to  offer  meaningful  comments  on 
the  proposal  without  an  extension,  the 
reasons  fur  that  inability,  the  extent  to 
which  the  petitioner  demonstrates  the 
need  for  the  additional  mfnrmafion  in 
order  to  complete  the  njlemaktng  record, 
the  length  of  the  comment  penod.  and 
the  extent  to  which  an  extension  is 
consistent  with  the  public  interest. 

.Applying  these  criteria  to  these 
petitions,  NKTSA  concludes  that  the 
petitioners  have  not  shown  good  cause 
for  extending  the  comment  period  for 
these  NPRMs,  First,  none  of  the 
petitioners  alleged  that  they  could  not 
offer  meaningful  comments  on  these 
proposals  without  an  extension  of  the 
comment  period.  Instead,  they  alleged 
that  they  could  offer  additional 
information  about  some  of  the 


subsidiary  issues.  This  factor  militates 
against  a  finding  of  good  cause  in  this 
case.  Second,  some  petitioners  claimed 
the  reason  that  they  could  not  comment 
within  the  comment  penod  was  that 
they  could  not  get  sufficient  quantities 
of  deformable  barrier  faces  and  test 
dummies  to  do  all  the  testing  they  want 
to  do  However,  these  petitioners  can 
conduct  some  testing  and  use  that  lest 
data  to  prepare  meaningful  comments. 
The  fact  thai  petitioners  cannot  conduct 
all  of  the  testing  Ihcy  would  like  before 
preparing  their  comments  is  not 
sufficient  to  warrant  a  finding  of  good 
cause  in  this  case.  Third,  the  information 
the  petitioners  asserted  they  could 
provide  if  an  extension  were  granted 
was  primarily  a  comparison  of  the 
NITTSA  proposals  with  the  EEC 
proposals  on  this  subject.  While  NHTSA 
is  very  interested  in  such  comparisons, 
they  are  not  necessary  to  complete  the 
rulemaking  record  for  these  proposals. 
This  factor,  then,  militates  against  a 
finding  of  good  cause.  Fourth,  the 
comment  period  for  these  proposals  was 
nine  months-  The  length  of  this  comment 
period  militates  against  a  finding  of 
good  cause  for  extending  the  comment 
period  further.  Fifth  and  finally,  the 
public  interest  with  respect  to  these 
proposals  is  best  served  by  having  the 
agency  decide  whether  to  promulgate  a 
final  rule  concerning  side  impact 
protection  in  a  timely  manner  without 
unnecessary  additional  delays. 
Accordingly.  NHTSA  has  concluded  that 
the  petitioners  have  not  shown  good 
cause  for  the  extension  of  the  comment 


penods  for  these  NPRMs.  and  those 
petitions  are  denied. 

NHTSA  would  again  like  to  remind 
the  petitioners  and  any  other  interested 
parties  that  the  agency  «vtll  always 
consider,  to  the  extent  possible. 
comments  filed  after  the  comment 
closing  dale.  Any  Interested  parties  are 
free  to  provide  the  agency  with 
comments  on  any  additional  issues  with 
which  they  are  concerned  after  the 
comment  period  has  closed.  If  these 
comments  are  received  in  time  for  the 
agency  to  consider  in  its  determination 
of  the  next  step  in  this  rulemaking, 
NHTSA  will  consider  the  comments.  If 
the  comments  are  received  too  late  to  be 
considered  in  determining  the  next  step 
in  this  rulemaking,  ihe  comments  will  be 
treated  as  suggestions  for  future 
rulemaking  in  this  area.  Therefore,  this 
denial  of  the  petitions  to  extend  the 
comment  penod  should  not  be 
interpreted  as  foreclosing  any  person 
from  providing  NffTSA  with  additional 
information  after  the  close  of  the 
comment  period. 

After  carefully  considering  these 
petitions.  NHTSA  has  concluded  that 
they  do  not  show  good  cause  for 
extending  the  comment  period  for  the 
side  impact  rulemakings,  nor  would  an 
extension  of  the  comment  period  be 
consistent  wilh  the  pubhc  interest. 
Therefore,  the  petitions  are  denied. 

Issued  on:  September  21 .  1968. 
Diane  K.  Steed, 
Admmistrvlor 
[W.  Do(:  SA-ZZmz  tiled  9-26-8(1;  8:45  am| 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  And 
Conservation  Service 

1968-Crop  Peanuts;  National  Poundage 
Quota  for  1988-Crop  Peanuts 

AGENCV:  AKruniltur.il  Stiibilization  and 
Ctinserviiiion  Service,  USDA. 
ACTION:  Notice  of  determination. 

summary:  This  notice  affirms  the 
determinHtion  of  the  national  poundage 
quota  for  peanuts  for  the  1988-89 
marketing  year.  On  December  15,  1987, 
the  Secretary  of  Agriculture  announced 
that  the  national  poundage  quota  for  the 
1988-89  marketing  year  would  be 
1.402.200  short  tons,  46.700  short  tons 
above  last  year's  quota.  That 
determination  was  made  pursuant  to  the 
statutory  requirements  of  the 
Agricultural  Adjustment  Act  of  1936,  as 
amended  {hereinafter  referred  to  as  the 
"Act"). 

EFFECTIVE  DATE:  December  15,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
(.ypsy  n.mks,  Agnculturrtl  Economist. 
Agricultural  Slabitizution  nnd 
Conservation  Service.  USD.A,  Room 
3732-South  Building,  P.O.  Box  2415, 
Washington.  DC  20013.  (202)  447-5953 
The  fmal  regulatory  impact  analysis 
describing  the  impact  of  implementing 
this  determination  is  available  on 
request  from  the  above-n.tmed 
mdividu.ii. 

SUPPLEMENTARY  INFORMATION:  The 
determination  affirmed  in  this  notice 
was  reviewed  under  USDA  procedures 
established  to  implement  Executive 
Order  12291  and  Departmental 
Regulation  No.  1512-1  and  was 
classified  "not  major."  The  matters 
under  consideration  will  not  result  in:  (I) 
An  annual  effect  on  the  economy  of  $100 
million  or  more.  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  industries. 
Federal.  State,  or  local  governments  or 
geographical  regions,  or  (3)  a  significant 


adverse  effccl  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
assistance  program  that  this  final  rule 
applies  to  are:  Title — Commodity  Loans 
and  Purchases:  Number  10.051,  as  found 
in  the  Catalog  of  Federal  Dome.stir 
Assistance. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  No. 
12372  which  requires  intergovcmmcnlnl 
consuUution  wilh  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  quota  determination 
since  ASCS  is  not  requircKi  by  5  U.S.C. 
553  or  any  other  provisicm  of  law  to 
publish  a  notice  of  proposed  rulemaking 
wilh  respect  to  that  determination. 

General  Information 

The  Secretary  of  Agriculture 
proposed,  by  a  notice  published  on 
December  2. 1987  (52  H?  45838].  that  the 
quota  for  the  1988  crop  of  peanuts  be  set 
at  1.402.200  tons.  The  1987  crop  quota 
was  1.355.500  tons.  Under  section  358(p) 
of  the  Act,  quota  peanuts  arc  those 
produced  on  a  farm  within  the  farm's 
poundage  quota  as  established  for  the 
farm  under  the  Act.  Section  358(qHll  of 
the  Act  provides  for  the  1987-1990  crops 
that  the  national  quota  be  set  at  the 
quantity  in  tons  the  Secretary  estimates 
will  be  devoted  in  the  marketing  year  to 
domestic  edible,  seed,  and  related 
uses."  except  thai  the  quota  may  not  br 
less  than  1.100.000  tons.  In  addition, 
under  that  section,  the  quota  must  be 
announced  by  December  15  of  the 
calendar  year  preceding  the  marketing 
year  for  the  crop.  The  marketing  year  for 
the  1988-crop  runs  from  August  1. 1988. 
through  luly  31, 1989.  Quotas  for  the 
1986-1990  crops  were  approved  in  a 
producer  referendum  held  in  1986. 

A  total  of  twenty  comments  were 
received  on  the  proposed  quota.  The 
commenlers  were  two  national  producer 
groups,  Rve  state  producer  groups,  two 
producers,  three  members  of  Congress, 
two  processor  associations,  three 
processors,  two  sheller  associations, 
and  one  sheller.  One  suggested  that  the 
quota  should  be  the  same  as  the  1987 


crop  quota.  Another  suggested  that  Ihe 
quota  be  1.400.000  tons.  Ten  supported 
the  prtiposal.  Fight  others  suggested  that 
the  quota  be  higher  than  Ihe  proposed 
amount.  Those  comments  recommending 
quotas  higher  than  the  proposed  quota 
suggested  quotas  ranging  from  1.430.(XXI 
tons  to  1.500,000  tons. 

On  December  15. 1987.  Ihe  Secretary 
announced  that  the  quota  would  be  the 
proposed  amount.  1.402,200  tons.  That 
determination  was  based  on  the 
estimates  of  domestic  edible,  seed  and 
related  uses  set  out  in  the  December  2. 
1987.  notice  published  in  the  Federal 
Register.  The  sources  of  those  estimates 
were  set  out  in  that  notice.  No  better 
figures  were  offered  and  the  estimates 
set  out  in  the  notice  of  proposed 
determination  were  determined  to  be 
the  most  reliable  available  at  the  time  of 
the  final  determination.  This  notice 
affirms  the  determination  made  and 
announced  by  the  Secretary  on 
December  15.  1987.  with  respecl  to  the 
national  poundage  quota. 

Determination 

The  amount  of  the  national  poundage 
quota  for  1988-crop  peanuts  is  1.402.200 
short  Ions. 

Authority:  Settion  358.  55  Slat.  88.  as 
iimpndcd(7ii.S.Cl35e). 

Signed  ut  Washington.  DC  on  September 
16. 1986. 
Milton  Hertz. 

Administrator.  AuriLuhurvt  Stabitization  and 
Omsen'otfon  Senicc- 
[VR  Doc.  88-22001  Filed  9-26-86;  8:45  am| 
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Soil  Conservation  Service 

Waddington  Town  Beach  Recreation 
Land  Drainage  RC&D  Measure.  New 
York;  Finding  of  No  Significant  Impact 

AGENCY:  Soil  Conservation  Service, 

USDA. 

ACTION:  Notice  of  a  finding  of  no 

significant  impact. 

summary:  Pursuant  to  section  102  (2)tC) 
of  the  National  Environmental  Policy 
Act  of  19G9;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conser\ation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
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slalement  is  nu(  being  prepared  for  Ihe 
Waddington  Town  Beach  Recrealion 
Ldnd  Drainage  RC&D  .Measure,  St 
Lawrence  County.  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  A.  Dodd,  State  Conservationist. 
Soil  Conser\ation  Service,  fames  M. 
Udniey  Federal  Building.  100  S.  Clinton 
Street.  Room  ~71,  Syracuse.  New  York 
13260.  telephone  (315)  423-5521. 
SUPPLEMENTARY  INFORMATION:  The 
environmer.tri!  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Paul  A.  Dodd.  State 
Conservationist,  has  determined  thdt  the 
preparation  of  an  environmental  impact 
statement  is  not  needed  for  this  project 

The  measure  concerns  a  pian  to 
provide  for  drainage  of  a  public 
recreation  area  in  the  Town  of 
Wadd:n«!on.  Wet  conditions  preclude 
maximum  utilization  of  the  facility  and 
the  cancellation  of  several  planned 
events  annually.  In  addition,  wet. 
slippery  conditions  present  a  safetv 
hazard  to  participants  in  informal 
sportmg  events.  Increased  utilization 
and  elimination  of  the  safety  haiard  will 
be  assured  through  the  installation  of 
project  measures.  The  planned  works  of 
improvement  include  the  installation  of 
a  surface  outiel  diversion,  a  waterway. 
and  subsurface  dram  tile. 

The  Notice  nt  Finding  of  No 
Significant  Im.pact  (FONS!)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  is  on  file 
and  mav  be  reviewed  by  contacting  Paul 
A.  Dodd- 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  m  the  Federal  Register. 

(This  activity  is  listed  in  rhe  Catdlog  of 
Federal  Domestic  Assislance  under  No. 
10.901— Resource  Conserv.ition  and 
Development — and  is  subject  to  the  provision 
of  Executive  Order  12372  which  requiret 
intergoveramentfil  consululion  wiih  State 
and  Local  ofTiciiiU ) 

Date:  Aujtusl  31.  1988. 
Paul  A  Dodd. 
Ssatp  C'^pservatwnist. 
[FR  Doc  88-22117  Tiled  9~2eMia.  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Anttdumping  and 
Countervailing  Duty  Administrative 
Reviews 

agency:  International  Trade 

.Administration,  Import  Administration. 

Commerce. 

ACTION:  Notice  of  initiation  of 

antidumping  and  countervailintj  duty 

administrative  reviews. 

summary:  The  Department  of 
Commerce  has  received  requests  to 
conduct  ddmini.striitivp  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings-  In  accordance 
with  the  Commen:e  Regulations,  we  are 
initiating  those  administratne  reviews. 

EFFECTIVE  DATE:  September  Z"".  19H8. 
FOR  FURTHER  INFORMATION  CONTACT: 

Bernani  T  Carreau  or  Richard  VV. 
Morel.ind.  Office  of  CounlervHilmg 
Conipiianr.e  or  Office  of  Antidumpmg 
Oimpliance.  International  Trade 
.Administration.  LI.S.  Department  of 
Commerce.  Washington.  DC  20230; 
telephone;  (202)  377-4733/278a 

SUPPLEMENTARY  INFORMATKNC 

Background 

On  August  13.  1385.  the  Department  of 
Commerce  ["\he  Department") 
published  in  the  Federal  Register  (50  FR 
32556)  a  notice  outlining  the  procedures 
for  requesting  administrative  reviews. 
The  Department  has  received  timeJy 
requests,  in  accordance  with  §  353.53a 
(a|(l).  (aj|3).  and  355  lOiaJll)  of  the 
Commerce  Regulations,  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders  and  findings. 

Initiation  of  Reviews 

In  accordance  with  §  353.53a(c)  and 
355  10(c}  of  the  Commerce  Regulations. 
we  are  initiating  administrative  reviews 
of  the  following  antidumping  and 
countervailing  duty  orders  and  findings. 
We  intend  to  issue  the  final  results  of 
these  reviews  no  later  than  September 
30.  19a9. 


AntMumplna  Duty  ProcMdlngs  and  Fkint 

Ron»an«a-  Urea  (A-4eS-«0l|J         1/2/87-6/30/68 

Israel    industnai    Phosphofic  i 

Add  (A-506-604)       '        */20/87-7/31/a8 


Negev  Phospfiaies 
Haifa  Chemtcats 
H»»r    Tapered    Ho«e*   Bear- 
mgs    arxl    Pans    Thereol. 


2/06/87-07/31/88 


(A-47S-603) „ 

RIV-SKF 
Japan   Tapered  RoHw  B«ar- 
<ngs    and    Parts    Thgraof, 
nrtatod    and     Urrfirvshed 

tA-588-0S4) I  08/01/87-07/31/68 

Koyo  I 

NSK 

Nachi^«Vkoshi 

Count arvaffing  Duty  Procaedlnga  and  Fbma 


Canada  Uvo  Swme  (C-122 
404( 

Israel  Irtdustnal  Pt^osptw 
Acid  (C- 508-605) 

New  Zealand^  Lxm-Fumng 
Brazing  Copper  Rod  and 
Wire  (0-614-501)       

TTiaMnd:  Pipes  and  Tubes 
tC-M9-501 ) 


"T" 


04/01/87-03/31/88 


02/05/87-12/31/87 


08/01/87-07/31/88 


01/01/87-12/31/87 


Interested  parties  are  encouraged  to 
submit  applications  for  administrative 
protective  orders  as  early  as  possible  in 
the  review  process. 

These  initiations  and  this  notice  are  in 
accordance  with  section  751|a)  of  the 
Tariff  Act  of  1!*30  (19  U.S.C.  1675{all  and 
19  CFR  353.53a(cl  and  355.10(cJ. 
loaepb  A.  Spetritii, 
Df^puty  Assistant  Secivtary  for  Compliancp- 

Dale:  September  21. 1988. 
(FR  Ooc.  88-22098  Filed  9-2&-e8;  8:45  am) 
BfLUHQ  CODE  HI(H)S-M 


(A-588-601t 

Postponement  of  Final  Antldumpirvg 
Duty  Determination;  Certain  Att-Terrain 
Vehicles  From  Japan 

AOENCV:  International  Trade 
Administration.  Import  Administration. 
Commerce. 
ACTION:  Notice. 

summary:  This  notice  informs  the  public 
that  we  have  received  requests  from 
respondents.  Honda  Motor  Co.,  Ltd.. 
Yamaha  Motor  Co..  Ltd..  and  Suzuki 
Motor  Co..  Ltd..  to  postpone  the  final 
determination  as  permitted  by  section 
7.35(a)(2)(A)  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act).  Based  on  these 
requests,  we  are  postponing  our  final 
determination  as  to  whether  sales  of 
certain  all-terrain  vehicles  from  lapan 
have  occurred  at  less  than  fair  value 
until  not  later  than  lanuary  25. 1989.  We 
are  also  postponing  our  public  hearing 
until  December  14. 1966. 

EFFECTIVE  DATE:  September  27. 1988 
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FOR  FURTHER  IMF0AMAT1ON  CONTACT: 

Michael  Ready  or  l-on.s  Apple,  Office  of 
Investigations.  Import  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue  NW.. 
Washington,  DC  20230.  (202)  377-2613  or 
(202)377-1759. 

SUPPLEMENTARY  MFORMATION:  On 
September  12, 1988.  we  published  a 
preliminary  determination  of  sales  at 
less  than  fair  value  of  this  merchandise 
(53  FR  35220). 

On  September  8.  September  9.  and 
September  12. 1988.  respectively.  Suzuki 
Motor  Co..  Ltd..  Yamaha  Motor  Co..  Ltd.. 
and  Honda  Motor  Co..  Ltd..  requested  a 
postponement  of  the  final  determination 
until  not  later  than  the  135lh  day  after 
the  publication  of  our  preliminary 
determination,  pursuant  to  section 
735(a)(2)(A)  of  the  Act.  If  exporters  whu 
account  for  a  significant  proportion  of 
exports  of  the  subject  merchandiise 
under  investigation  request  a 
postponement  of  the  final  determination 
following  a  preliminary  afTirmative 
determination,  we  are  required,  absent 
compelling  reasons  to  the  contrary,  to 
grant  the  request.  Accordingly,  we  are 
postponing  the  date  of  the  Hnal 
determination  until  not  later  than 
January  25.1989. 

Public  Comment 

In  coniunction  with  this 
postponement  a  public  hearing  to  alTord 
interested  parties  an  opportimity  to 
comment  on  the  preliminary 
determination,  in  accordance  with  19 
CFR  353.47.  will  now  be  held,  if 
requested,  at  10:00  a.m.  on  December  14, 
1988.  at  the  U.S.  Department  of 
Commerce.  Room  3708. 14lh  Street  and 
Constitution  Avenue  NW..  Washington. 
DC  20230. 

Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Assistant  Secretary  for  Import 
Administration.  Room  B-099.  at  the 
above  address  within  ten  days  of  the 
publication  of  this  notice.  Requests 
should  contain;  (1)  The  party's  name. 
address,  and  telephone  number  (2)  the 
number  of  participants:  (3)  the  reasons 
for  attending:  and  (4)  a  list  of  the  issues 
to  be  discussed. 

In  addition,  pre-hearing  briefs  in  at 
least  ten  copies,  both  public  and  non- 
public versions,  must  be  submitted  to 
the  Assistant  Secretary  by  Decembers. 
1988.  Oral  presentations  will  be  limited 
to  issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  353.46.  at  the  above 
address,  in  at  least  ten  copies,  not  less 
than  30  days  before  the  date  of  the  final 
determination,  or,  if  a  hearing  is  held. 


within  seven  days  after  the  heanng 
transcript  is  available. 

The  U.S.  International  Trade 
Commission  is  being  advised  of  this 
postponement  in  accordance  with 
section  735(d|  of  the  Act.  This  notice  is 
published  pun^uant  to  section  735(d}  of 
the  Act- 
Ian.  W.  Mates. 

Assistant  Secretary  for  Import 
Administration. 
September  21. 1988. 

(FR  Doc  88-22099  Filed  9-25-88:  8:45  amj 
filLUNQ  COOC  »te-0S4i 


(C-357-8011 

Final  Affirmative  Countervailing  Duty 
Determinations  and  Countervailing 
Duty  Orders;  Certain  Welded  Carbon 
Steel  Pipe  and  Tube  Products  From 
Argentina 

AGENCY:  Import  Administration. 
Iritrr:^,i,nn,)!  Trade  Administration. 
Commorce. 
ACTION:  Notice. 

SUMMARY:  We  determine  that  benefits 
which  constitute  bounties  or  grants 
within  the  meaning  of  the  countervaiUng 
duty  law  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Argentina  of  certain  welded  carbon 
sicel  pipe  and  tube  products  (pipe  and 
lube)  as  described  in  the  "Scope  of 
Investigations"  section  of  this  notice. 
The  estimated  net  bounties  or  grants  are 
specified  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  pipe  and  tube 
from  Argentina  which  are  entered,  or 
withdrawn  from  warehouse,  for 
consujnption  on  or  after  July  14. 1988. 
and  to  require  a  cash  deposit  on  entries 
of  these  products  in  an  amount  equal  to 
the  estimated  net  bounty  or  grant  as 
specified  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 
EFFECTIVE  DATE:  September  27. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roy  Malmrose  or  Bai^ara  Tillman. 
Office  of  Countervailing  Investigations. 
Import  Administratioa  US.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20230:  telephone:  (202)  377-2815  or 
377-2438 
SUPPLEMENT ARY  INFORMATION: 

Final  Del ermina lions 

Based  on  our  ir.vcatiyations,  we 
determine  that  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
section  303  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  being  provided 


to  manufacturers,  producers,  or 
exporters  in  Argentina  of  pipe  and  tube 
For  purposes  of  these  investigations,  the 
following  programs  are  found  to  confer 
bounties  or  grants: 

•  Reembolso: 

•  Export  Payments  Under  Decree  176; 
Programs  Especial  de  Exportaciones 
(PEEX); 

•  Pre-Export  Financing  Under  RF-153: 

•  Post-Export  Financing  (OPRAC-1): 

•  Tax  Deduction  Under  Decree 
173/85. 

Case  liistory 

Since  the  last  Federal  Register 

publication  pertaining  to  these 
investigations  (the  Notice  of  Preliminary 
Determinations  {53  KR  26625.  )uly  14. 
1988)).  the  following  events  have 
occurred.  On  July  15. 1988.  we  received  a 
letter  from  USX  Corporation  alleging  the 
respondents'  use  of  three  programs  not 
covered  in  the  petition  or  in  our  notice 
of  initiation.  Between  luly  18  and  August 
1, 1988,  we  conducted  verification  in 
Argentina.  In  response  to  requests  made 
at  verification,  we  received 
supplemental  responses  from  Comattcr 
on  August  12, 17.  and  22.  and  September 
7  and  9. 1988.  from  Laminfer  on  August 
15  and  25. 1988.  from  Acindar  on  Auguf^! 
22  and  25. 1988.  and  from  TASA  on 
September  a  19il8.  Although  no  public 
hearing  was  held,  initial  briefs  were 
filed  by  petitioners  and  respondents  on 
August  24. 1988,  and  rebuttal  briefs  on 
August  31. 1988. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations  are  certain  welded 
carbon  steel  pipe  and  tube  products 
from  Argentina.  Tliese  products 
constitute  the  following  four  separate 
"classes  or  kinds"  of  merchandise: 

(1 )  Standard  Pipe:  Certain  circular 
welded  carbon  steel  pipes  and  tubes. 
0.375  inch  or  more  but  not  over  16  inches 
in  outside  diameter,  generally  known  in 
the  industry  as  standard  pipe.  This  is  a 
general-purpose  commodity  used  in  such 
applications  as  plumbing  pipe,  sprinkler 
systems,  and  fence  posts.  Standard  pipe 
may  be  supplied  with  an  oil  coaling 
(black  pipe)  or  may  be  galvanized,  and 
Is  sold  in  plain  ends,  threaded,  threaded 
and  coupled,  or  beveled  These  products 
are  generally  produced  to  ASTM 
specifications  A-120.  A-53,  or  A-135 
Imports  of  these  products  are  classified 
under  TSUSA  categories  610.3231, 
610.3234,  610J241.  6103242.  610.3243. 
610.3252.  6ia3254.  610.3256.  610.3258. 
and  610.4925,  and  are  classified  under 
IfTS  categories  7306.30.1000, 
7306.30.5025.  730630.5030.  7306  30.5040. 
7306.30.5045.  7306 305050.  7306.30.5060 
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7306  30.5065,  and  7306.30.5075.  Oil 
coLHtry  tubular  goods  entering  under 
TSUSA  categories  610.3242.  610.3243. 
610,3252.  610,3254.  and  610.3258  are 
already  covered  by  a  countenailing 
duty  order  and  are  not  covered  by  these 
investigations. 

(2)  Line  Pipe:  Certain  welded  carbon 
steel  American  Petroleum  Institute  (API) 
line  pipe.  0.375  inch  or  more  but  not  over 
ifi  inches  in  outside  diameter  known  in 
the  industry  as  line  pipe.  Line  pipe 
generally  is  produced  to  API 
specification  5L  Line  pipe  is  used  for  the 
transportation  of  gas,  oil,  or  water, 
generally  in  pipeline  or  utility 
distribution  systems  API  line  pipe  not 
over  16  inches  in  outside  diameter  is 
classified  under  TSUSA  categories 

610  320a  and  610,3209.  and  is  classified 
under  HTS  categories  7306.10.1010  and 
7306.10.1050. 

(3)  Heavy-Walled  Rectangular 
Tubing:  Certain  heavy-walled  carbon 
steel  rectangular  tubing  having  a  wall 
thickness  of  0.156  inch  or  greater,  which 
is  generally  used  for  support  members 
for  construction  or  load-bearing 
purposes  in  construction,  transportation, 
farm,  and  material-handling  equipment. 
The  product  is  generally  produced  to 
ASTM  specification  A-500.  Grade  B. 
Imports  of  heavy-walied  rectangular 
tubing  are  classified  under  TSUSA 
cafegory  610,3955.  and  are  classified 
under  HTS  category  7306,60.1000. 

(4J  Light-  Walled  Rectangular  Tubing: 
Certain  light-wailed  carbon  steel 
rectangular  tubing  having  a  wall 
thickness  of  less  than  0.156  inch,  which 
IS  generally  employed  in  a  variety  of  end 
Uses  not  involving  the  conveyance  of 
liquid  or  gas.  such  as  agricultural 
equipment  frames  and  parts,  and 
furniture  parts.  The  product  is  generally 
produced  to  ASTM  specification  A-SH 
or  .A-500,  Grade  A.  Imports  of  light- 
walled  rectangular  tubing  are  classified 
under  TSUSA  category  610. 4928.  and  are 
classified  under  HTS  category 
7.306.60-5000. 

Analysis  of  Programs 

.As  stated  above,  these  investigations 
cover  four  classes  or  kinds  of 
merchandise.  We  received  responses 
from  virtually  all  producers  and 
exporters  of  line  pipe,  standard  pipe  and 
light-walled  rectangular  tubing. 
Comatter  is  a  producer  and  exporter  of 
standard  and  line  pipe.  Acindar  and 
T.ASA  are  producers  and  exporters  of 
standard  pipe,  and  Laminfer  is  a 
producer  and  expurter  of  light-walled 
rectdngular  tubing.  We  verified  that 
Trdfilam  did  not  export  the  subject 
mercnar.di.se  to  the  United  States  during 
the  review  penod.  As  such.  Trafilam 
does  not  qualify  as  a  respondent  in 


these  investigations  and  is  not  chgible  to 
request  exclusion  from  these 
countervailing  duty  orders. 

We  received  no  responses  from 
producers  or  exporters  of  heavy-walled 
rectangular  tubing.  Consequently,  for  all 
producers  and  exporters  of  heavy- 
walled  rectangular  tubing,  we  are 
applying  the  best  information  available 
in  accordance  with  section  776(a)  of  the 
Act.  For  purposes  of  these 
investigations,  we  consider  the  best 
information  available  to  be  the  highest 
rate  for  each  of  the  programs  as 
discussed  below. 

For  purposes  of  these  final 
determinations,  the  period  for  which  we 
are  measuring  bounties  or  grants  (the 
review  period)  Is  calendar  year  1987.  As 
is  common  under  our  method  of 
analysis,  if  the  companies  under 
investigation  have  different  fiscal  years, 
which  is  the  case  in  these  investigations, 
our  review  period  is  the  most  recently 
completed  calendar  year. 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaires,  verification,  and  written 
comments  from  respondents,  petitioners. 
and  interested  parties,  we  determine  the 
following: 

/.  Programs  Determined  to  Confer 
Bounties  or  Grants 

We  determine  that  bounties  or  grants 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Argentina  of 
pipe  and  tube  under  the  following 

programs: 

A.  Reembolso 

The  Repmbolso  program  was 
estabhshed  in  1971.  It  authorized  a  cash 
refund,  upon  export,  of  taxes  "that  bear 
directly  or  indirectly"  on  exported 
products  and/or  their  component  raw 
materials  for  the  purpose  of  promoting 
exports.  In  October  1986,  the 
Government  of  Argentina,  through 
Decree  1555/86.  revised  the  Reembolso 
program  making  it  "exclusively  a  refund 
of  indirect  taxes  physically  included  in 
the  incorporated  costs  of  the  exported 
goods."  independent  of  other  "macro- 
economic  functions."  Article  1  of  Decree 
1555/86  also  states  that  the  purpose  of 
the  ReemboUo  is  to  rebate  import 
duties. 

Under  Decree  1555/86.  three  broad 
rebate  levels  were  established  to 
replace  the  separate  rebate  rates  for 
each  product  or  industry  sector  that  has 
existed  under  the  previous  program.  The 
rates  are  ten  percent  for  level  I,  12.5 
percent  for  level  11.  and  15  percent  for 
level  III.  Pipe  and  tube  producers  are 
eligible  for  level  II  benefits. 

To  determine  whether  an  indirect  tax 
rebate  system  which  incorporates 


rebates  of  import  duties  confers  a 
bounty  or  grant,  we  perform  the 
following  analysis.  First,  we  examine 
whether  the  system  is  intended  to 
operate  as  a  rebate  of  both  indirect 
taxes  and  import  duties.  Next,  we 
analyze  whether  the  government 
properly  ascertained  the  level  of  the 
rebate.  This  requires  an  analysis  of  the 
calculation  and  supporting 
documentation  of  the  indirect  tax 
incidence  of  inputs  which  are  physically 
incorporated  in  the  exported  product. 
Finally,  we  review  whether  the  rebate 
schedules  are  revised  periodically  in 
order  to  determine  if  the  rebate  amount 
reflects  the  amount  of  actual  duties  and 
indirect  taxes  paid.  {See  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order:  Certain  Steel  Wire  Nails  From 
Thailand  [52  PR  36987.  October  2, 1987] ) 

When  the  rebate  program  meets  the 
three  tests  identified  above,  the 
Department  will  consider  that  the 
system  does  not  confer  a  bounty  or 
grant  if  the  rebate  does  not  exceed  the 
amount  of  duties,  final  stage  taxes,  and 
indirect  taxes  on  physically 
incorporated  inputs.  When  the  system 
rebates  duties  and  indirect  taxes  on 
both  physically  incorporated  and  non- 
physically  incorporated  inputs  at  prior 
stages,  we  find  that  a  bounty  or  grant 
exists  to  the  extent  that  the  rebate 
exceeds  the  indirect  tax  and  duly 
incidence  on  physically  incorporated 
inputs  at  prior  stages.  Based  on  these 
tests,  we  determine  the  following. 

As  the  language  of  Decree  1555/86 
discussed  above  clearly  shows,  the 
purpose  of  the  Reembolso  is  to  refund 
indirect  taxes  and  import  duties  on  the 
physically  incorporated  inputs  of 
exported  products.  Thus,  we  determine 
that  the  program  is  intended  lo  operate 
as  a  rebate  of  indirect  taxes  and  import 
duties  and,  therefore,  meets  our  first 
test. 

The  next  step  in  our  analysts  is  to 
examine  whether  the  government 
properly  ascertained  the  level  of  the 
rebate.  The  indirect  tax  incidence  study 
upon  which  the  Reembolso  is  based  for 
pipe  and  tube  producers  in  Argentina 
was  done  by  Comatter.  The  government 
considered  Comatter  representative  of 
the  pipe  and  tube  industry  in  Argpntina. 

The  government  checked  the  accuracy 
of  the  Comatter  study  by  comparing 
certain  values  shown  for  the  prior  stage 
of  production,  such  as  the  total  tax 
incidence  and  the  ratio  of  indirect  taxes 
on  physically  incorporated  inputs  lo 
total  taxes,  to  the  corresponding  values 
found  in  a  separate  indirect  tax 
incidence  study  done  by  the  prior  stage 
producer.  Although  we  were  given  the 
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summary  sheet  of  this  study,  we  were 
unable  lo  review  any  supporting 
documentation  ai  verification. 

Government  officials  explained  that 
the  details  of  the  indirect  lax  incidence 
on  physically  incorporated  inputs  at  atl 
prior  stages  of  production  could  be 
verified  at  Comatter.  At  Comatter,  we 
verified  the  cost  structure  of  pipe 
production  and  the  final  stage  taxes 
paid  by  Cumuller.  The  primary  cost  of 
producing  pipe  is  the  cost  of  hot -rolled 
steel  coil.  The  final  stage  indirect  taxes 
which  we  verified  were  the  foreign 
currency  transfer  lax,  the  commercia) 
fleet  national  fund  lax.  the  dock 
administration  lax.  the  stamp  tax.  and 
certain  taxes  on  freight  insurance. 

With  respect  to  the  cost  structures 
and  tax  incidences  al  prior  stages  of 
production.  Comatter  presented  an 
independent  cost  study  of  the  immediate 
prior  stage  of  production.  This  study 
consisted  of  an  analysis  of  the  cost  of 
production  for  hot-rolled  sleel  coil,  the 
product  of  the  immediate  prior  stage  of 
production.  Comatter  used  this  study  lo 
construct  the  cost  structure  of  hot-rolled 
sleel  coil  in  its  indirect  lax  incidence 
study.  However,  many  of  the  values 
taken  from  the  independent  study  were 
adjusted  or  completely  changed  by 
Comatter.  and  the  company  could  not 
provide  any  documentation  al 
verification  supporting  the  adjustments 
or  changes.  The  cost  structures  of  earlier 
stages  uf  production  also  could  not  be 
verified.  Consequently,  we  were  not 
able  to  verify  the  level  of  rebate 
attributable  lo  all  prior  stages  of 
production. 

We  were,  however,  able  to  verify  the 
cost  of  hot-rolled  sleel  coil,  and  of  paint 
and  varnish  (used  to  paint  the  pipe),  the 
products  of  the  immediate  prior  stage  of 
production,  relative  to  the  FOB  price  of 
pipe.  We  also  verified  that  all  sales  are 
subject  to  certain  indirect  taxes. 
Therefore,  we  are  allowing  those  taxes 
incurred  on  the  products  of  the 
immediate  prior  stage  of  production  that 
we  were  able  to  verify.  These  were  the 
turnover  tax,  the  stamp  tax.  the  bank 
debit  tax.  and  the  municipal  tax  on  hot- 
rolled  stwl  coil  and  paint  and  varnish. 

To  calculatp  the  incidence  of  the  taxes 
incurred  al  the  immediate  prior  stage  of 
production,  we  multiplied  the 
percentage  that  hot-rolled  steel  coil  and 
paint  and  varnish  represent  of  the  final 
FOB  price  of  the  pipe  by  the  turnover, 
stamp,  bank  debit  and  minicipal  lax 
rates.  On  this  basis,  we  calculate  an 
indirect  tax  mcidence  of  3.23  percent  for 
the  immediate  prior  stage  of  production. 

In  addition,  we  verified  the  level  of 
final  stage  tax  incidence.  Based  on  our 
analysis  of  the  final  stage  taxes  noted 
above,  we  determine  that  the  amount  of 


allowable  taxes  at  the  final  stage  is  3.61 
percent  Adding  this  amount  to  the 
indirecl  tax  incidence  at  the  immediate 
prior  stage,  we  determine  that  the  total 
amount  nf  allowable  indirect  taxes 
rebatrible  lo  pipe  end  tube  producers  is 
6.34  perceni  oti  valorem  We  find  this 
pprcentage  lo  reflect  the  amount  of 
actual  indirect  taxes  paid 

Comparing  this  amount  to  the 
Re(fmbolso  rate,  we  find  that  the  rebate 
on  pipe  and  lube  is  excessive  and. 
thf  refore,  countervailable.  Subtracting 
the  allowable  perrentage  of  indirect  tax 
incidence  from  the  Reembolso  rale  for 
pipe  and  tube,  we  calculate  an 
estimated  net  bounty  or  grant  of  5.66 
percent  ad  valorem  for  all  producers 
and  exponers  of  standard  pipe,  line 
pipe,  light-walled  rectangular  tubing. 
and  heavy-walled  rectangular  tubing  in 
Argentina. 

B.  Export  Payments  Under  Decree  176: 
Program  Especial  de  Exporlaciones 

(PEEX) 

In  February  1986.  the  government 
established  Decree  176  to  provide 
"special  incentives  to  producer  and 
exporter  companies  of  promotional 
goods  and  services"  as  a  means  of 
increasing  export  earnings.  The  PEEX 
program  provides  two  forms  of  benefits 
The  first  is  a  paymcmt  of  15  percent  of 
the  increase  in  a  company's  exports 
above  a  base  amount.  The  second  is  an 
additional  benefit  of  five  percent  of  the 
increase  in  a  company's  exports  if  the 
exports  are  made  to  a  new  or  previously 
lost  market. 

In  order  lo  qualify  for  PEEX  benefits. 
n  company  must  sign  a  contract  with  the 
government  in  which  the  company 
mnkes  a  commitment  to  increase  annual 
exports  over  two  lo  five  years  above  a 
base  amount  representative  of  the 
company's  ex^jorls  in  the  year  before  it 
entered  the  program.  This  commitment 
is  approved  through  the  issuance  of  a 
government  resolution  stating  ihe  terms 
and  conditions  nf  the  company's 
participation  in  the  program. 

The  committed  increase  in  exports  is 
divided  into  calendar  quarters.  When  a 
company  meets  50  percent  of  its 
quarterly  export  commitment  above  the 
base  amount,  it  accrues  65  percent  of  15 
percent  of  Ihe  f.o.b.  value  of  its  increase 
in  exports.  If  al  the  end  of  the  year  a 
company  has  increased  its  exports  by  at 
leiist  90  percent  of  its  yearly 
commitment,  it  accrues  the  balance  of 
the  15  percent  of  the  f.o.b.  value  of  the 
total  increase  m  exports.  If  al  the  end  of 
ihe  year  a  company  has  increased  its 
exports  by  50-90  percent  of  its  yearly 
commitment,  it  acxrues  a  prorated 
amount  of  Ihe  15  percent  benefit,  but  not 
less  thnn  55  percent.  If  at  the  end  of  the 


year  a  company  has  increased  tls 
exports  by  le-iis  than  50  percent  of  ils 
yearly  commitment,  all  accrued  benefits 
are  cancelled. 

With  respect  to  Ihe  producers  and 
exporlers  of  standard  pipe  and  line  pipe, 
the  government  response  to  our 
questionnaire  stated  that  "|l|ho 
companies  under  investigation  in  Ihf 
line  pipe  and  standard  pipe  industries 
do  not  participate  in  Decree  176  for 
exports  to  the  United  Slates  of  Ibe 
subiecl  merchandise  "The 
queslionnairt:  responses  of  the  stdiidurd 
and  line  pipe  companies  made  no 
statement  concerning  participation  in 
the  PEEX  program,  or  accrual  or  rvieipt 
ofPEF-Xbenefiti. 

We  verified  thai  two  companie;*  In  thi- 
standard  pipe  industry,  Acindar  and 
TASA.  did  not  accrue  or  receive  PEFA 
benefits  during  or  after  Ihe  review 
period  However,  during  verifurftum  wi 
were  informed  that  Comatter.  a 
producer  of  line  and  standard  pip*:,  had 
participated  in  the  PEEX  program 
llowever,  we  verified  that  Comatter  did 
not  receive  PEEX  benefits  during  the 
review  period 

On  |une  9. 1986.  Comatter  sent  a  leller 
to  the  giivemmeni  staling  Comatter's 
intention  lo  renounce  PEEX  benefits  on 
all  U.S.  shipments  of  the  subjecl 
merchandise  and  return  all  benefits 
received  up  lo  that  dale  on  such 
shipments.  We  venfied  that  on  |uly  5 
and  18, 1966,  Comatter  deposited  the 
total  amount  of  PKFJt  paymenis 
received  to-daic  on  US  shipmonLs  of 
the  subjecl  merchandise,  plus  interes'  ori 
that  amount  between  June  9,  19B8.  and 
Ihe  date  of  the  deposit,  into  an  escrow 
account  controlled  by  a  notar>  public 
for  later  transfer  to  the  government's 
account. 

On  July  28.  1988.  ihe  government 
issued  a  resoululion  in  which  il  agreed 
to  exclude  from  PEEX  benefits 
Comatter's  exports  of  pipe  and  lube  to 
the  United  States  shipped  after 
December  31, 1987.  As  part  of  this 
resolution.  Ihe  government  also  agreed 
lo  accept  the  return  of  benefits  rereived 
by  Comalter  on  exports  of  the  subject 
merchandise  to  the  United  Slates  takinp 
place  before  December  31. 1987  This 
resolution  further  requires  Comatter  to 
append  to  all  future  applications  for 
PEEX  benefits  on  non-U.S.  export  sales 
the  purchase  order  or  invoice  to  identlfj 
the  destination  of  the  exported  product. 

With  respect  to  the  producers  and 
exporters  of  heavy-  and  lighl-walled 
rectangular  tubing,  the  govt.Tnmcnt 
response  lo  our  questionnaire  stated 
that  "|w|ith  regard  to  the  bght  and 
heavy-walled  rectangular  tube 
industries,  benefits  have  been 
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renounced  on  shipments  of  the 
investigated  products  exported  after 
|une  1. 19ft8.'"  Al  verification,  we 
received  a  letter  dated  June  9.  1988.  from 
ILFA  Industrias  Metalurgicas  S.A. 
(tLFA)  to  the  government  renouncing 
PEEX  benefits  on  exports  of  the  subject 
merchandise  to  the  United  States  as  of 
lune  1.  1988.  (According  to  the 
government  response.  ILFA.  a  non- 
responding  company,  is  a  producer  and 
exporter  of  heavy-walled  rectangular 
tubing).  We  did  not  receive  a  resolution 
from  the  government  recognizing  ILFA's 
renunciation. 

Laminfer,  a  producer  and  exporter  of 
light-walled  rectangular  tubing, 
provided  information  regarding  its 
participation  jn  PEEX  in  its  response  to 
our  supplemental  questionnaire.  We 
\  enfied  that  Laminfer  did  not  receive 
PEEX  payments  during  the  review 
period  On  lune  9,  1988.  Laminfer  sent  a 
letter  to  the  government  in  which  it 
renounced  ail  PEEX  benefits  on  exports 
of  the  subject  merchandise  to  the  United 
Strifes  shipped  after  lune  1.  1988.  On  July 
Z~  1988,  Laminfer  sent  a  second  letter  to 
ihe  iiovernmeni  confirming  its  earlier 
renunciation  und  requesting  that  the 
government  exclude  the  concerned 
products  from  the  PEEX  program. 

After  verification,  we  received  a 
government  resolution,  dated  Augu.st  12, 
1388,  which  declares  Laminfer's  exports 
of  the  subject  merchandise  ineligible  for 
PEEX  benefits  as  of  lune  1.  1988,  This 
resolution  requires  Laminfer  to  append 
to  all  future  applications  for  PEEX 
benefits  on  non-U. S.  export  sales  the 
purchase  order  or  invoice  to  identify  the 
destination  of  the  exported  product. 

After  verification,  the  government 
issued  a  decree  formally  repealing  the 
PEEX  program.  However,  this  decree 
permits  companies  with  outstanding 
I'EEX  contracts  to  continue  collecting 
PEEX  benefits  until  the  expiration  of 
!heir  contracts.  Companies  with 
Applications  being  considered  at  the 
lime  of  the  repeal  may  also  be  eligible. 

Because  the  PEEX  program  provides 
payments  contingent  upon  export 
performance,  we  determine  that  it 
confers  a  bounty  or  grant.  As  discussed 
.ibove,  the  amount  of  the  payment 
received  under  the  program  depends  on 
a  company's  year-end  export 
performance.  Therefore,  our  calculation 
of  the  estimated  net  bounty  or  grant  for 
the  review  penod  is  based  on  the 
amount  of  benefits  received  during  the 
review  period.  This  is  consistent  with 
our  practice  of  considering  the  benefit  to 
occur  at  the  time  that  a  company  knows 
the  extent  of  its  benefit.  However,  we 
verified  that  no  payments  were  received 
by  Comalter  and  Laminfer  during  the 
review  period  on  exports  of  the  subject 


merchandise  to  the  United  States  and 
that  TASA  and  Acindar  did  not 
participate  in  the  program.  Therefore, 
we  determine  that  with  respect  to 
producers  and  exporters  of  line  pipe, 
standard  pipe,  and  light-walled 
rectangular  tubing  in  Argentina,  the 
estimated  net  bounty  or  grant  is  zero. 
Since  no  producer  of  heavy-walled 
rectangular  tubing  responded  to  our 
questionnaire,  as  the  best  information 
available,  we  are  assuming  thai  the 
producers  of  this  product  received  the 
full  nominal  amount  of  benefits  under 
PEEX  for  increased  exports.  Therefore, 
the  estimated  net  bounty  or  grant  for  all 
producers  of  heavy-walled  rectangular 
is  15.00  percent  ad  valorem. 

C.  Pre-Exporl  Financing  Under  FR-153 
Under  Cifcular  FR-153  of  the  Central 
Bank  of  Argentina,  exporters  may 
receive  pre-export  financing  through 
austral-denominated  loans  The  amount 
of  the  loan  can  equal  up  to  65  percent  of 
the  f.o.b,  export  value  if  the 
merchandise  to  be  exported  is  produced 
solely  from  domestically-produced 
inputs.  If  the  exporter  uses  imported 
materials,  the  level  of  financing  is 
reduced  according  to  the  import  content 
of  the  merchandise  to  be  exported. 
Loans  under  this  program  are  paid  out  to 
individual  corporate  borrowers  by 
commercial  banks  which  are  reimbursed 
by  the  Central  Bank.  The  loans  are 
extended  for  a  maximum  period  of  180 
days. 

The  loan  principal  and  interest 
payments  under  this  program  are 
indexed  to  the  austral/dollar  exchange 
rate.  The  loans  are  given  in  australes  but 
are  tied  to  a  fixed  dollar  amount  based 
on  the  exchange  rate  prevailing  on  the 
date  of  the  loan.  At  the  time  of 
repayment,  the  fixed  dollar  amount  is 
reconverted  to  australes  based  on  the 
exchange  rate  prevailing  on  that  date, 
and  the  borrower  must  repay  the  new 
austral  amount.  In  addition,  the 
borrower  must  make  quarterly  interest 
payments  in  australes  applying  a  one 
percent  annual  interest  rate  to  the  fixed 
dollar  amount  reconverted  to  australes 
al  the  exchange  rate  prevailing  al  the 
end  of  each  quarter. 

Because  only  exporters  are  eligible  for 
these  loans,  we  determine  that  they  are 
countervailable  to  the  extent  thai  they 
are  provided  at  an  interest  rate  below 
the  national  average  commercial 
interest  rate  or  the  most  comparable, 
predominant  rate  on  short-term 
financing.  This  is  consistent  with  our 
past  practice  as  described  in  more  detail 
in  \he  Subsidies  Appendix  attached  to 
the  notice  of  Cold-Rolled  Steel  Flat- 
Rolled  Products  from  Argentina:  Final 
Affirmative  Countenaifing  Duty 


Determination  and  Counten'oiling  Duty 
Order  (49  FR  18006.  Aptil  26.  1984). 

To  find  the  appropriate  benchmark 
interest  rale,  we  examined  the  shurl- 
term  financing  mechanisms  In 
Agrentlna.  In  Argentina  there  were  both 
regulated  and  unregulated  short-term 
inlertest  rales.  Because  Argentina  has  a 
hyperinflalionary  economy,  loans  are 
generally  extended  for  30  days  or  less 
and  rolled  over  as  necessary.  In  1986. 
we  found  thai  the  average  shorl-lerm 
monthly  interest  rates  did  not  vary 
significantly  during  the  year.  Therefore. 
for  1986.  consistent  with  our  general 
practice,  we  are  using  an  average 
annual  rate  for  our  benchmark. 
However,  during  1987.  the  average 
short-term  monthly  interest  rate  varied 
significantly  between  the  first  and 
second  half  of  the  year.  Although  we 
generally  use  an  average  annual  rate  for 
our  benchmark,  we  are  using  as  our 
benchmark  in  these  investigations,  for 
1987.  semi-annual  averages  of  the 
prevailing  average  monthly  interest 
rates  in  1987  based  on  information 
collected  on  verification.  We  have  done 
this  because;  fl)  The  terms  of  the  loans 
in  each  of  these  investigations  are 
almost  exclusively  clustered  within 
either  the  first  or  the  second  half  of  1987. 
(2)  FR-153  loans  are  generally  extended 
for  180  days  or  less:  and  (3)  an  average 
annual  rate  would  have  been  distortive 
due  to  the  impact  of  compounding  very 
high  monthly  interest  rates  which  varied 
widely  between  the  first  and  second  half 
of  the  year. 

We  calculated  the  weighted-average 
of  the  regulated  and  unregulated 
monthly  interest  rates  (published  by  the 
Central  Bank  of  Argentina)  on  short- 
term  loans  for  each  month  based  on  the 
proportion  of  loans  given  at  each  rale. 
{We  were  unable  to  obtain  information 
regarding  the  percentages  of  loans  al 
regulated  and  unregulated  interest  rates 
for  certain  months  in  the  latter  half  of 
1387.  For  these  months,  we  used  a 
simple  average)  We  then  calculated  the 
BJmpte  average  of  the  monthly  interest 
rates  for  each  six-month  period  under 
consideration  [i.e..  }anuary-|une  1987 
and  luly-December  1987)  Based  on  the 
six-month  period  within  which  each 
loan  was  predominately  outstanding,  we 
have  compounded  the  appropriate 
average  monthly  interest  according  to 
the  term  of  each  loan. 

Using  these  benchmarks,  we 
calculated  the  amount  of  interest  that 
would  have  been  paid  at  the  benchmark 
rate  on  loans  related  to  sales  to  the 
United  Slates  of  each  of  the  classes  or 
kinds  of  merchandise  on  which  interest 
was  paid  during  the  review  period.  We 
compared  the  result  with  the  amount 
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paid  under  the  RF-153  loans,  treating 
the  increase  in  the  principal  due  to 
indexation  as  part  of  the  company's 
interest  obligation.  We  found  that  the 
effective  amount  of  interest  paid  on  all 
but  one  of  these  loans  was  less  than  the 
amount  of  interest  calculated  at  the 
benchmark  rate.  Therefore,  we 
determine  that  pre-export  financing 
under  this  program  confers  a  bounty  or 
grant. 

We  verified  that  of  the  responding 
companies,  only  Comatler  and  Laminfer 
received  RF-153  loans  on  which  interest 
was  paid  during  the  review  period.  To 
derive  the  benefit  for  each  of  the 
companies  under  investigation,  we 
divided  the  interest  payment  difference 
described  above  by  the  total  sales  to  the 
United  States  of  the  respective  class  or 
kind  of  merchandise  by  each  of  the 
companies  under  investigation. 

On  this  basis,  we  calculate  an 
estimated  net  bounty  or  grant  of  Oil 
percent  ad  valorem  for  all  producers 
and  exporters  of  standard  pipe,  of  1.69 
percent  ad  valorem  for  all  producers 
and  exporters  of  line  pipe,  and  of  359 
percent  ad  valorem  for  all  producers 
and  exporters  of  light-walled 
rectangular  tubing.  Since  no  producers 
or  exporters  of  heavy-walled 
rectangular  tubing  responded  to  our 
questionnaire,  as  the  best  information 
available,  we  have  assigned  to  them  the 
highest  of  the  rates  calculated  for  the 
other  three  classes  or  kinds  of 
merchandise  under  investigation.  We 
therefore  calculated  an  estimated  net 
bounty  or  grant  of  3  59  percent  ad 
valorem  for  all  producers  and  exporters 
of  hea\7-walled  rectangular  tubing. 

D  Tax  Deduction  Under  Decree  173/85 

Decree  173/85  was  established  in 
February  1985.  It  permits  exporters  of 
certain  products  to  deduct  ten  percent  of 
the  fob,  value  of  their  exports  from 
their  taxable  income.  We  verified  that 
Acindar.  Laminfer,  and  TASA  claimed 
this  deduction  in  the  tax  return  filed 
during  the  review  period.  Furthermore, 
we  verified  that  where  use  of  this 
deduction  and  other  deductions  resulted 
in  a  tax  loss  for  the  year,  the  companies 
can  carry  the  loss,  adjusted  for  inflation. 
forward  and  deduct  it  from  the  next 
year's  net  taxable  income. 

Because  this  program  is  contingent 
upon  export  performance,  we  determine 
that  it  is  countervailable.  For 
countervailable  tax  programs,  we 
calculate  the  benefit  by  subtracting  the 
amount  of  tax  the  company  paid  on  its 
tax  return  filed  during  the  review  period, 
from  the  amount  of  tax  the  company 
would  have  paid  absent  the 
countervailable  tax  program.  We 
verified  that  none  of  the  respondent 


companies  paid  income  taxes  during  the 
review  period.  Even  without  the  use  of 
the  deduction  under  Decree  173/85,  one 
of  the  respondent  companies  would 
have  paid  income  taxes  during  the 
review  period.  Therefore,  the  estimated 
net  bounty  or  grant  is  zero  for  all 
producers  and  exporters  of  pipe  and 
tube  in  Argentina. 

E.  Post-Export  Financing  (OPRAC-1) 

Under  OPRAC-l,  loans  are  granted 
for  up  to  30  percent  of  the  foreign 
currency  amounts  received  by  exporters 
of  certain  products.  The  government  and 
company  responses  to  our  questionnaire 
stated  that  there  were  no  loans 
outstanding  to  the  companies  under 
investigation  during  the  review  period. 
We  verified  that,  with  respect  to  exports 
to  the  United  States  of  the  subject 
merchandise,  Acindar  had  one  loan 
under  this  program  outstanding  for  less 
than  one  month  during  the  review 
period. 

Because  only  exporters  are  eligible  for 
these  loans,  we  determine  that  they  are 
count er\'ailable  to  the  extent  that  they 
are  provided  at  preferential  interest 
rates.  We  are  using  the  same  benchmark 
as  that  described  above  under  "Pre- 
Export  Financing  Under  RF-153." 
Comparing  this  interest  rate  to  the  rate 
charged  on  the  OPRAC  post-export 
financing  loan,  we  find  that  the  rate  on 
the  OPRAC  loan  is  preferential. 
Therefore,  we  determine  the  post-export 
financing  under  this  program  to  be 
counter\'ailable. 

To  derive  the  benefit  for  Acindar.  we 
calculated  the  amount  of  interest  that 
would  have  been  paid  al  the  benchmark 
rate  on  the  loan  related  to  sales  of  the 
subject  merchandise  to  the  United 
Slates  on  which  interest  was  paid  during 
the  review  period.  We  subtracted  from 
ihis  the  amount  of  interest  that  was 
actually  paid  and  divided  this  difference 
by  Acindar's  total  exports  of  the  subject 
merchandise  to  the  United  States. 

On  this  basis,  we  calculate  an 
estimated  net  bounty  or  grant  of  less 
than  0.001  percent  ad  valorem  for  all 
producers  and  exporters  of  standard 
pipe  in  Argentina.  For  al)  producers  and 
exporters  of  line  pipe,  light-walled 
rectangular  tubing,  and  heavy-walled 
rectangular  tubing  in  Argentina,  the 
estimated  net  bounty  or  grant  is  zero. 

//.  Program  Determined  Not  to  Confer  a 
Bounty  or  Grant 

We  determine  that  bounties  or  grants 
are  not  being  provided  to  manufacturers, 
producers,  or  exporters  in  Argentina  of 
pipe  and  tube  under  the  following 
program: 


Communique  A-946  and  Debt 
Renegotiation 

Shortly  before  verification  an 
interested  party  alleged  that  Acindar 
was  able  to  restructure  its  foreign 
currency  debt,  through  government 
interxention.  on  terms  inconsistent  with 
commercial  considerations. 

The  original  debt  of  Acindar  was 
covered  by  a  governmental  exchange 
rate  insurance  program.  Under  this 
program,  the  government  agreed  to  pay 
the  difference  between  the  insured  rate 
and  the  current  rate  of  exchange  as  loan 
payments  became  due.  Under 
Communique  A-946.  the  government 
agreed  to  pay  the  creditor  the  difference 
between  the  insured  rate  and  free  rate  in 
advance  of  the  due  dates  of  the  loan 
payments. 

As  part  of  the  restructuring  of  its  debt, 
Acindar  utilized  the  procedures  under 
Communique  A-946.  We  verified  that 
these  procedures  were  de  jure  available 
to  all  companies  with  exchange  rate 
insurance.  We  also  verified  that  the 
procedures  under  Communique  A-946 
were  de  facto  used  by  hundreds  of 
companies  in  the  following  industries: 
petrochemicals,  aluminum,  fishing, 
cereals,  diesel  engines,  foodstuffs. 
paper,  wire,  tubes,  and  pharmaceuticals. 
Thus,  we  determine  that  Communique 
A-946  procedures  are  not  limited  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries  and 
therefore,  are  not  countervailable. 

The  restructuring  of  Acindar's  debt 
also  involved  the  refinancing  of  that 
portion  of  the  original  debt  not  covered 
by  exchange  rate  insurance.  We  verified 
that  the  government  neither  mandated 
nor  influenced  the  terms  and  conditions 
of  this  refinancing.  We  further  verified 
that  the  government  did  not  guarantee 
the  refinanced  debt.  Therefore,  we 
determine  that  the  debt  restructuring  did 
not  confer  a  bounty  or  grant  to  Acindar. 

///.  Programs  Determined  Not  To  Be 
Used 

Based  on  verified  information,  we 
determine  that  manufacturers, 
producers,  or  exporters  of  pipe  and  tube 
in  Argentina  did  not  apply  for.  claim,  or 
receive  benefits  during  the  review 
period  for  exports  of  pipe  and  tube  to 
the  United  States  under  the  programs 
listed  below.  Programs  not  described 
below  are  fully  described  in  the  notice 
of  preliminary  determinations  In  these 
investigations  (53  FR  26625,  July  14. 
1988). 
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A.  Financing  of  Investments  for  Export 
(FIDEX) 

This  program  was  examined  pursuant 
to  dilegations  made  by  an  interested 
party  shortly  before  verification. 

FIDEX  was  established  in  1987  by 
Communique  A-980.  This  communique 
guarantees  that  external  funds  used  lo 
finance  investment  projects  designed  to 
mcreaae  exports  will  be  repaid  directly 
with  export  earnings  generated  by  the 
investment  project.  Under  this  program, 
approved  exporters  do  not  have  to  sell 
their  expert  earninas  to  the  Central 
Bank,  which  19  the  normal  legal 
requirement.  Instead,  they  can  use  the 
export  earnings  to  repay  directly  their 
external  fmancmg. 

To  be  eligible  an  exporter  must 
present  a  proposal  for  a  new  investment 
project  or  expansion  of  current  capacity 
which  will  generate  additional  exports. 
The  minimum  investment  required  is  Si 
million.  We  verified  that  this  program 
was  not  used. 

B.  Corrientes  Regional  Tax  Incentives 

C.  Industrial  Parks 

D  Low  Cost  Loans  for  Projects  Outside 

B'jenos  Aires 
E.  Discounts  of  Foreign  Currency 

Accounts  Receivable  Under  Circular 

RF-21  (Export  Financing  Undf*rC.886) 
F  Exemption  from  Stamp  Tax  Under 

Decree  186/76 
(i  Government  Trade  Promotion 

Programs 

Interested  Party  Comments 

Corrmen:  1  Petitioners  state  that  the 
Annex  to  the  Subsidies  Code  makes  a 
distinction  between  indirect  taxes  and 
import  charges  and  argue  that  the  rebate 
of  import  charges  is  not  permissible. 
Furthermore,  petitioners  argue  that  the 
Department  generally  examines  whether 
the  rebate  system  is  intended  lo  operate 
as  a  rebate  of  both  indirect  taxes  and 
import  duties  and  claim  thai  the  only 
purpose  of  the  Reembolso  is  to  rebate 
indirect  taxes  on  physically 
mcorporated  inputs.  Therefore, 
petitioners  argue,  the  Department  should 
not  assume  that  the  purpose  of  the 
Reembolso  is  also  to  rebate  import 
duties  or  final  stage  taxes  paid  on 
export 

Comatfer  argues  that  the  Department 
has  in  countless  cases  involving  similar 
programs  treated  the  rebate  of  mdirect 
taxes  and  import  duties  as  charges 
which  may  be  legitimately  rebated  if 
borne  by  physically  incorporated  inputs. 
Comatter  explains  that  Decree  1555/86 
explicitly  provides  for  the  rebate  of 
internal  indirect  taxes  as  well  as  any 
charges  associated  with  importing  raw 
materials  used  to  produce  a  final  export 
product, 


DOC  Position:  The  rebate  of  import 
charges  or  customs  duties  is  explicitly 
provided  for  in  Annex  1.3  of  part  355  of 
the  Department's  regulations  and  item 
(i)  of  the  Illustrative  List  of  Export 
Subsidies  annexed  lo  the  Agreement  on 
Interpretation  and  Application  of 
Articles  VI.  XVI  and  XXUI  of  the 
General  Agreement  on  Tariffs  and 
Trade  (Subsidies  Code).  The  rebate  of 
indirect  taxes  on  the  final  stage  of 
production  is  also  explicitly  provided  for 
in  Annex  1.2  of  part  355  of  the 
Department's  regulations  and  item  (g)  of 
the  Illustrative  List.  As  respondent 
points  out,  Article  1  of  Decree  1555/88 
includes  import  charges  in  the  amount 
that  can  be  rebated  under  Reembolso. 
Comment  2:  Petitioners  contend  that 
only  iron  ore.  ferromanganese.  scrap. 
paint,  vamish,  packing  materials,  and 
possibly  zinc  are  physically 
incorporated  in  pipe  and  tube. 
Petitioners  argue  tbat  taxes  on  gas, 
electricity,  fuel,  lubricants,  tires  and 
equipment  do  not  qualify  because  these 
inputs  are  not  physically  incorporated  in 
the  final  product  and  do  not  enhance  the 
product's  value.  Finally,  petitioners 
argue  that  the  transfer  of  foreign 
currency  tax.  the  bank  debit  tax,  (he 
proof  of  destiny  tax.  the  statistics  right 
tax.  and  the  dock  administration  lax  do 
not  qualify  as  rebatable  indirect  taxes 
because  they  do  not  meet  the  definition 
of  indirect  taxes  in  the  Subsidies  Code, 
or  because  they  are  taxes  on  items 
which  are  not  physically  incorporated  in 
the  exported  product. 

Comatter  argues  that  all  indirect  taxes 
at  the  final  stage  are  by  definition  borne 
by  the  product  receiving  the  rebate  and 
should  be  legitimately  rebated.  Comatter 
also  contends  that  every  authontative 
source  in  the  steel  industry  worldwide 
recoiinizes  that  coke  is  an  "essential" 
input  to  sfee!  and  is  physically 
incorporated  as  carbon  in  the  steel 

In  addition.  Comatter  argues  that  the 
following  taxes  and  charges  all  meet  the 
definition  of  indirect  taxes  or  import 
charges  levied  on  physically 
incorporated  inputs  established  by  the 
Department:  turnover  tax.  stamp  tax. 
transfer  of  foreign  currency  tax.  bank 
debit  lax.  import  duties,  import-related 
fiscal  charges,  taxes  on  freight  and 
insurance,  and  municipal  taxes. 

Laminfer  and  Acindar  argue  that,  as 
taxes  assessed  in  respect  lo  a 
transaction  on  a  physically  incorporated 
input  or  final  stage  product,  the  turnover 
tax.  bank  debit  tax.  freight  taxes, 
insurance  taxes,  and  municipal  taxes 
are  rebatable  under  U.S  countervailing 
duty  law. 

DOC  Posjtjon:  The  turnover,  stamp 
municipal  and  bank  debit  taxes  incurred 
on  the  sale  of  hot-rolled  steel  coil  were 


the  only  prior  stage  taxes  accepted  by 
the  Department  (see  the  Heembolso 
program  description).  Therefore,  we  do 
not  reach  the  questions  concerning 
which  prior  stage  inputs  of  pipe  and 
tube  are  physically  incorporated  into  the 
final  product  and  which  import  charges 
are  properly  rebatable. 

We  disagree  with  petitioners  that  the 
transfer  of  foreign  currency,  bank  debit, 
and  dock  administration  taxes  are  not 
rebatable  indirect  taxes.  We  verified 
that  these  taxes  were  paid  upon  the 
exportation  of  pipe  and  are.  therefore, 
rebatable  (See  DOC  Position  on 
Comment  J). 

Comment  3:  Petitioners  argue  that  the 
precentage  of  hot-rolled  steel  coil  in  pipe 
as  presented  by  Comatter  is  improbable 
because  it  is  based  on  a  yield  factor  so 
far  out  of  line  from  any  other  domestic 
or  foreign  pipe  producer's  experience 
that  its  validity  must  be  questioned. 
Petitioners  recommend  that  the 
Department  reject  Comatter's  claimed 
yield  factor  and  consult  with  its  own 
steel  experts  to  arrive  at  a  reasonable 
yield  factor  or  use  a  net  yield  figure  of 
two  percent,  based  on  petitioners' 
experience,  as  the  best  information 
available. 

Comatter  contends  that  the 
experience  of  the  U.S.  industry  is 
irrelevant  to  the  facts  established  by 
verified  documents. 

DOC  Position:  We  verified  the  cost  of 
hot-rolled  steel  coil  and  of  paint  and 
vamish.  as  a  precentage  of  the  final  FOB 
setting  price  of  exported  pipe.  It  is  not 
appropriate  for  the  Department  to 
speculate  on  the  differences  in  the  costs 
of  production  between  US.  and 
Argentine  producers  given  that  we  were 
able  to  verify  the  relevant  information 
used  in  these  delermmalions. 

Comment  4:  Petitioners  slate  ihaL 
with  respect  to  scrap,  only  mdirect  taxes 
on  purchased  scrap  may  be  considered 
rebatable  under  the  Reembolso  because 
any  indirect  taxes  incurred  on  scrap  Ihal 
was  internally  gt^nerated  by  the 
integrated  producer  have  already  been 
accounted  for  by  the  other  inputs. 

Comatter  argues  that  the  scrap  used  in 
the  production  of  hot  rolled  steel  coil  is 
purchased  and  (hat  Ihe  Department 
should,  therefore,  consider  those  taxes 
to  be  rebatable 

DOC  Position  We  do  not  reach  tht- 
question  of  the  indirect  tax  incident  e  on 
scrap  at  prior  stages  of  production 
because  we  could  not  verify  the  tax 
incidence  at  earlier  stages  of  production 
(See  the  Reembolso  program 
description). 

Comment  5.  Petitioners  argue  lhal  the 
Department  should  reiect  Comatter's 
cost  study  because  the  government  did 
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not  perform  a  detailed  verification  of  the 
study.  Furthermore,  petilioners  point  out 
that  Comatter  used  estimates  and 
supplied  no  supporting  source 
documentation  for  a  number  of  areas  in 
the  study.  Therefore,  petitioners  argue 
that  the  DepartmenI  should  reject  the 
study  and  rely  on  the  best  information 
available- 

Cnmatter  claims  that  the  government 
properly  confirmed  that  the  level  of  tax 
mndence  rebated  to  the  pipe  and  tube 
industry  was  correct,  based  on 
reasonable  procedures  and  criteria. 
Specifically.  Comatter  states  that  the 
accuracy  of  prior  stage  data  was 
checked  by  the  government  through  an 
examination  of  another  study  done  by 
the  immediate  prior  stage  producer. 
Moreover.  Comatter  argues  that  an 
indirect  tax  incidence  study  by  a  final 
stage  producer  must  of  necessily  contain 
estimates  rather  than  precise  figures 
with  respect  to  the  prior  stages  of 
production.  In  addition,  in  its  rebuttal 
brief.  Comatter  provided  letters  and 
other  documents  from  several  prior 
stuge  suppliers  confirming  the  cost 
structures  included  in  Comatter's  study. 
DOC  Position:  We  did  not  accept  the 
total  indirect  tax  incidence  at  earlier 
stages  of  production  as  represented  in 
the  study  done  by  Comatter  because  we 
could  not  verify  the  prior  stage  taxes  at 
either  the  company  or  the  government 
When  verifying  an  indirect  tax 
incidence  study  we  must  be  able  to 
examine  supporting  documentation  at 
either  the  company  or  the  government. 
We  disagree  with  Comatter's  claims 
that  the  government  properly 
established  the  accuracy  of  all  prior 
stage  taxes  in  the  study.  Although  the 
government  provided  a  summary  sheet 
of  the  immediate  prior  stage  producer's 
indirect  tax  incidence  study,  we  were 
not  able  to  examine  the  study  itself,  nor 
was  any  documentation  provided  to 
demonstrate  that  this  study  was  well- 
supported.  Furthermore,  no 
documentation  was  provided  by  the 
government  which  specifically 
supported  the  study  by  Comatter.  Under 
Annex  1.2  of  the  Department's 
regulations,  Ihe  rebate  of  indirect  taxes 
on  an  "exported  product  and  its 
components  will  not  be  treated  as  a 
subsidy  if  the  government  has 
reasonably  calculated  and  dviiumttnted 
(he  actual  tax  experience  of  Ihe  product 
under  investigation"  (emphasis  added). 
In  this  investigation,  we  have  received 
Utile  documentation  supporting  the 
Indirect  tax  incidence  at  certain  prior 
stages  of  production 

VVe  also  disagree  with  Comatter's 
contention  that  (he  government  has 
reasonable  procedures  in  place  to 
aFisure  itself  that  the  level  of  indirect  tax 


incidence  is  correctly  calculated  in  any 
given  tax  incidence  study.  It  appears 
from  the  verification  in  these 
investigations  that  the  government  does 
not  require  a  significant  amount  of 
documentation  supporting  the  primary 
conclusions  of  submitted  studies  and 
has  no  established  procedures  to  review 
the  reasonableness  of  the  studies  it 
receives.  For  example,  in  these 
investigations  the  government  was  not 
able  lo  supply  the  supporting 
documentation  for  the  indirect  lax 
incidence  studies  it  presented  to  Ihe 
Department's  verifiers.  Furthermore, 
there  does  not  appear  to  be  a  system  of 
regularized  checks  which  each  study 
must  undergo,  in  the  form  of  either 
actual  spot-checking  of  reported  values 
or  comparing  the  submitted  information 
to  other  sources  of  information 
maintained  by  the  government  {i.e.,  tax 
receipt  records,  industry -specific  cost 
structures  or  input-output  studies). 
We  understand  that  a  final  stage 
producer  may  have  difficulty  obtaining 
information  concerning  pnor  stages  of 
production.  However,  the  Department  is 
obligated  to  examine  supporting 
documentation,  at  either  the  government 
or  the  company,  which  reasonably 
supports  the  tax  incidence  at  prior 
stages  of  production. 

With  respect  to  the  fact  that  Comatter 
submitted  certain  documents  with  its 
rebuttal  briefs,  the  Department 
considers  this  information  unverified 
and,  therefore,  not  usable  for  purposes 
of  these  determinations. 

Comment  6:  USX  Corporation  cites  an 
article  in  Siderurgio  Latinoamericana  in 
support  of  its  contention  that  Argentine 
pipe  producers  are  being  rebated  taxes 
which  were  never  collected- 

DOC  Position:  We  verified  that  the 
USX  allegation  related  to  a  temporary 
admission  program.  Companies 
participating  in  this  program  can  import 
goods  without  the  requisite  payment  of 
import  charges,  provided  the  company 
makes  a  commitment  to  incorporate  the 
imported  good  in  a  product  which  is 
eventually  exported.  We  verified  that  if 
a  company  participates  in  this  program. 
Ihe  value  of  the  imported  good  is 
deducted  from  the  value  of  the  exported 
producl  for  purposes  of  calculating  the 
Reembolso  rebale.  Therefore,  any 
import  charges  not  paid  would  not  be 
rebated.  Furthermore,  we  verified  thai 
the  final  stage  indirect  taxes  used  in  our 
calculations  of  the  indirect  tax  incidence 
were  paid  by  the  producers  of  pipe  and 
tube. 

Comment  7:  Cum. alter  argues  that  its 
return  of  PEEX  benefits,  on  exports  to 
the  United  Slates  of  the  subject 
merchandise,  to  the  government 
operated  as  a  retroaclivc  lermination  to 


day  one  of  Comatter's  PEEX  contract 
and  puts  Comatter  on  identical  terms 
with  any  other  company  which  never 
participated  in  the  PEEX  program  with 
respect  to  the  subject  merchandise. 
Comatter  stales  thai  il  is.  therefore  not 
a  participant  in  the  PEEX  program  wilh 
respect  to  sales  to  the  United  States  of 
the  subject  merchandise.  Furthermore, 
Comatter  maintains  that  it  cannot 
negotiate  a  new  contract  for  PEEX 
benufils  since  no  new  beneficiaries  are 
entitled  to  contract  for  benefits  in 
accordance  wilh  Decree  963.  Finally. 
Comatter  contends  that  this  is  a  case  of 
first  impression  for  the  DepartmenI  and 
thai,  since  Comatter  on  its  own  initiative 
has  accomplished  the  purpose  ol  the 
countervailing  duty  law  by  ehminaling 
any  potential  subsidy,  no  countervailing 
duties  should  be  assessed  againsi 
Comaller  if  the  PEEX  program  is  found 
countervailablc. 

Petitioners  contend  that  respondents 
made  it  appear  that  Comatter  had  never 
particip.ited  in  ihe  Decree  176  program. 
Petitioners  oppose  any  Departmental 
practice  which  would  allow  respondents 
to'supply  incomplete  and  misleading 
information  for  the  preHminar>' 
determination  with  no  adverse 
consequences  for  the  final 
determination.  Petilioners  also  argue 
that  the  Department  should  discourage 
non-responsiveness  in  the  future  by 
adopting  the  policy  of  not  accepting  any 
information  favorable  to  rt^spondents 
that  has  been  first  provided  at 
verification-  Under  such  a  policy,  the 
DepartmenI  should  accept  the 
information  thai  Comaller  had  received 
PEEX  benefits,  but  refuse  lo  accept 
information  regarding  Comaller's 
renunciation  of  those  benefits, 
LISX  argues  that.  contrdr>'  to 
Comatter's  statement,  this  is  nol  a  C4ise 
of  first  impression  for  the  DepartmenI 
and  cites  Certain  Textile  MiU  Products 
and  Apparel  from  Peru  (50  FR  9871. 
March  12. 1985).  USX  explains  that  in 
(his  case,  since  Ihe  changes  are 
company-specific,  reinstatement  of 
Ciimaller  could  easily  be  effected 
through  a  minor  amendment  to  Ihe 
existing  contract  between  Comatter  and 
lhego\emment  or  through  the 
negotiation  of  a  new  contract.  USX 
alleges  that  respondents  attempted  lo 
com  eal  the  fact  thai  benefits  had  been 
paid  to  Comaller  under  Decree  176  and 
that,  for  this  reason,  it  is  mandatory  thai 
the  Department  monitor  this  program. 

DOC  Position:  Decree  176  {i.e..  PEEX) 
WHS  one  of  the  programs  upon  which  the 
Dcparlment  initiated  these 
investigations.  We  asked  specific 
questions  in  the  government  and 
r.orupan>  questionnaires  concerning  ihe 
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rei:t;ipr  of  PEEX  benefils-  We  believe 
that,  with  respect  lo  its  participation  in 
the  PEEX  program.  Comafter  was  not 
responsive  in  its  questionnaire 
responses.  Furthermore,  it  is  the 
Departments  practice  to  obtdin  ail  the 
relevant  information  conct-minga 
company's  participanon  in  an  dllei^ed 
subsidy  program  or/or  to  verification 
thruugh  the  questionnaire  process  The 
submission  to  the  Department  of 
completely  new  and  cnljcal  information 
during  verification  is  simply 
unacceptable. 

We  note  thai  the  actions,  procedures, 
and  methodologies  of  the  Department 
are  intended  to  be  trrtnsparenl.  This 
enables  all  interested  parties  to  be  able 
to  fully  participate  in,  and  comment 
upon,  all  aspects  of  the  Department's 
investigations.  When  requested 
information  is  not  submitted  in  the 
questionnaire  responses  and  completely 
new  and  critical  information  is 
presented  during  verification  for  the  first 
time  with  respect  to  a  properly  alleged 
program,  (he  petitioner  and  other 
interested  parties  not  at  verification  are 
denied  meaningful  participation  in  the 
invost'g.'ition.  This  is  antithetical  to  the 
D'*p.irtmenl"s  procedures. 

Howf-^pr,  as  explained  above  in  the 
pr;icram  description  of  PEEX.  the  receipt 
til  f'fc-EX  benefits  is  contingent  upon  a 
'  > 'mpany  9  year-end  export 
;:•  rf'jrmance.  Therefore,  the  appropriate 
c.iculalion  methodology  is  to  examine 
the  benefits  received  during  the  review 
period.  We  verified  that  no  benefits 
were  received  during  the  rpview  period. 
Thus,  the  net  estimated  bounty  or  grant 
is  zero  The  receipt  of  any  PEEX  benefits 
after  the  review  period  will  be  examined 
m  an  administrative  revipw,  if  one  is 
requested 

Comment  8  Petitioners  argue  that 
even  if  the  Department  does  not 
consider  PEEX  an  export  subsidy,  a 
(  juntervailable  benefit  still  remains 
during  the  period  of  investigation  since 
Comatter  had  full  use  of  the  funds  for 
several  months.  Petitioners  argue  thai 
the  amount  received  should  be 
considered  an  intercslfree  loan  until  it 
w-is  pdid  back- 

Comatter  states  that  it  repaid  the 
V  jiue  of  ceriain  uncashed  PEEX 
cfTtificates.  thereby  repaying  more  than 
it  actually  received.  In  addition. 
Comatter  stales  thai  it  repaid  the 
amounts  received  which  were  greater 
than  the  amounts  accrued. 

DOC  Posjtion:  We  verified  that 
Comatter  did  not  receive  any  PEEX 
benefits  during  the  review  penod  (See 
the  PEEX  program  descnption). 
Consequently,  any  benefit  from  an 
interest-free  loan  would  not  have 
occurred  until  after  the  review  period. 


The  receipt  of  any  such  benefits  will  be 
examined  in  an  administrative  review,  if 
one  is  requested. 

Comment  M  Petitioners  state  that  the 
Department  has  not  adequately 
determined  the  normal  "commercial 
considerations  ■  applied  to  the  interest 
rate  on  loans  tn  Argentina.  Petitioners 
argue  that  since  the  regulated  interest 
rales  did  not  exceed  the  inflation  rate, 
the  Department  should  consider  them  on 
their  face  to  be  "inconsistent  with 
commercial  considerations'"  and  should. 
therefore,  not  use  the  regulated  rales  in 
its  calculation  of  the  benchmark  rate. 

Laminferand  Acindar  «tubmit  thai 
petitioners'  proposal  constitutes  a 
radical  change  in  Departmental 
precedent  for  selecting  an  appropriate 
benchmark  in  investigations  involving 
Argentina  and  that  the  Department  has 
sufficient  information  to  formulate  the 
appropriate  benchmark. 

Comatter  argues  that  there  is  no 
evidence  on  the  record  which  would 
support  a  change  in  practice  by  the 
Dfpartment  regarding  the  benchmark 
and  that  the  Central  Bank  of  Argentina 
confirmed  that  regulated  loans  were 
available  in  significant  amounts  in 
Argentina  during  1966  and  1987. 

DOC  Position:  The  appropriate 
benchmark  for  shtirt-term  export 
financing  is  the  national  average  short- 
term  rale  or  the  most  comparable. 
predominant  interest  rate  for  short-term 
financing.  The  standard  of  "inconsistent 
with  commercial  considerations"  is 
applicable  only  to  non-export  related 
financing.  At  verification.  ofHciais  from 
the  Central  Bank  of  Argentina  staled 
that  regulated  rates  of  interest  were 
available  to  all  borrowers,  including 
exporters.  Thus,  we  believe  thai  the 
regulated  rates  should  be  included  in  the 
calculation  of  the  national  average 
short-term  rate.  Therefore,  consistent 
with  the  Department  s  practice  in  past 
investigations  involving  Argentina  and 
based  on  information  gathered  on 
venficaliun.  we  have  used  a  weighted- 
average  of  the  regulated  and 
unregulated  rates. 

Comment  iO:  Petitioners  contend  that 
if  the  Department  does  decide  to  include 
the  regulated  rales  m  its  calculation  of 
the  benchmark  rale,  it  should  use  a 
weighted-average  of  the  regulated  and 
unregulated  rates. 

Comatter  argues  that  since 
information  on  the  record  in  this  case 
establishes  that  borrowings  al  Ihe 
reguialcd  and  free  rates  were 
approximately  equal  in  1986  and  1987. 
the  Department  should  follow  the 
methodology  established  in  ils 
preliminary  determmabons  of  using  a 
simple  average  of  these  rates  in  it.s 
benchmark  calculation. 


DOC  Position.  We  consider  the 
weighted-average  of  the  regulated  and 
unregulated  interest  rales  to  be  a  more 
accurate  reflection  of  the  predominant 
interest  rate  for  short-term  financing. 

We  calculated  a  .simple  average  for 
the  preliminary  determinations  because 
we  lacked  the  information  to  do  a 
weighted-average.  Having  obtained  the 
needed  information  for  1986  and  the  first 
six  months  of  1987  at  verification,  we 
can  now  calculate  a  weighted-average. 
As  staled  in  the  Pre-Export  Financing 
Under  RF-753  program  description,  we 
still  were  unable  to  obtain  information 
regarding  the  percentages  of  loans  at  the 
regulated  and  unregulated  rates  for 
certain  months  in  the  latter  half  of  1907. 
Thus,  for  these  months  we  continue  to 
use  a  simple  average. 

Comment  11-  Petitioners  state  that, 
although  Ihey  had  raised  the  issue,  there 
is  no  mention  in  the  verification  reports 
of  the  use  of  compensating  balances. 

DOC  Position-  We  verified  that  any 
additional  bank  charges  or 
compensating  balance  requirements 
under  both  government  and  non 
government  loan  programs  is  dependent 
upon  the  individual  borrower  and 
lender  We  saw  no  evidence  thai 
respondents  were  required  to  maintain 
compensatmg  balances  in  order  to 
obtain  commercial  or  government 
financing  (See  also  DOC  Position  uu 
Comment  1-4). 

Comment  IZ  Comatter  argues  that  Ihe 
Department  should  compound  Us 
benchmark  inlen^sl  rate  for  no  mure 
Ih.m  three  penods  so  as  to  reflect  Ihe 
quarterly  payment  of  interest  on  RF-153 
loans.  Comatter  states  that  the 
Department  s  failure  lo  account  for  these 
quarterly  interest  payments  in  its  final 
calculations  would  constitute 
capricious  agency  behavior ' 

Petitioners  cite  Oil  Country  Tubular 
Goods  from  Argentina  (52  KR  846848, 
)anuary  9.  1987)  in  which  the 
Department  rejected  Ihe  above 
argument  made  by  respondent  by 
slating  that  "|t|o  compound  the 
benchmark  rale  quarterly  infers  that  we 
consider  quarterly  payments  of  mieresi 
lo  be  a  normal  commercial  practice  in 
Argentina  We  do  not  Instead,  w.!  have 
found  that  most  shorl-lerm  commercial 
loans  m  Argentina  are  granted  for  30 
days  and  rolled  over     Id.  Petitioners 
argue  that  the  Department's  monthly 
compounding  of  the  benchmark  interest 
accurately  measures  the  benefit 
conferred  on  Comatter. 

DOC  Position:  We  agrre  with 
petitioners.  As  in  past  cases  involving 
Argentina,  we  found  at  verification  Ihtit 
most  short-lerm  commercial  loans  in 
Agontina  are  extended  for  30  days  or 
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less  and  rolled  over  as  neces&ary.  To 
calculate  the  benrJunark,  we  have 
compiounded  the  average  monthly 
interest  rale  for  the  duration  of  each 
loan  in  question. 

Comment  J3:  Laminfer  argues  that  it  is 
Ihe  Department's  established  policy  to 
take  into  account  program-wide  changes 
that  occur  before  the  preliminary 
determination  in  setting  the  duty  deposit 
rale. 

Laminfer  stales  that,  despite  the  fact 
thai  the  interest  rale  on  RF-153  loans 
increased  form  one  percent  lo  five 
percent  prior  to  the  date  of  the 
preliminary  determinations.  Ihe 
iJepartment  did  not  utilize  the  increased 
rate  in  setting  the  duly  deposit  rate  in  ils 
preliminary  determinations,  Laminfer 
argues  that  since  this  increase  in  the 
interest  rate  was  verified  hy  the 
Department  officials,  the  Department 
should  follow  lis  established  precedent 
in  this  case  and  apply  the  five  percent 
interesl  rate  lo  the  loans  on  which 
interest  was  paid  dunng  the  review 
period  in  calculating  the  duty  deposit 
rale. 

In  addition  lo  the  above  increase. 
Comatter  argues  th.'it  the  Department 
should  adjust  the  duly  deposit  rate  to 
account  for  a  second  increase  in  the 
interesl  rales  lo  eight  percent,  cff€^ctive 
August  a,  1968.  so  as  lo  estimate  more 
accurately  Ihe  actual  level  of  subsidy  on 
current  enlnes  of  the  subject 
merchandise. 

DOC  Posi lion:  The  Departmenfs 
policy  is  to  take  into  account  program- 
wide  changes  which  occur  before  the 
preliminary  determinalion.  which  we 
can  verify  and  which  result  in  a 
measurable  change  in  the  level  of 
benefits.  Here,  however,  Itie  Department 
cannot  measure  the  change  in  the  level 
of  benefils  which  may  occur  because:  (1) 
The  new  interest  charge  of  eight  percent 
constitutes  only  a  small  part  of  the  lolul 
interesl  cost  and  the  remaining  portion 
of  Ihe  interest  cost  is  based  on  tiie 
variation  in  the  exchange  ratcn  (2)  the 
Department  has  no  basis  for  determining 
Ihe  number  of  RK-153  loans  that  will  be 
laken  out  in  the  future;  and  (3)  Ihe 
Department  was  not  provided  with 
information  on  the  commercial 
benchmark  in  1988,  Therefore,  it  is  not 
possible  for  the  Department  lo  take  into 
account  Ihe  change  in  the  RF-153  loan 
program. 

Comment  14:  Comatter  agrues  that,  in 
accordance  with  the  Department's 
established  practice  of  assessing  the  full 
cost  of  borrowing  under  an  allegedly 
subsidized  program  as  compared  with 
the  costs  of  a  benchmark  loan,  the 
Department  should  include  certain  fees 
charged  on  Comaller's  RF-153  loans  in 
ils  calculation  of  any  polentiaJ  subsidy 


DOC  PosiUon  We  disagree.  Al 
verificalion  we  found  no  evidenLe  of 
any  fees  or  charges  on  RF-153  loans 
which  were  not  also  incurred  on  other 
loans.  The  Department  would  only 
consider  such  adjustments  for  fees  and 
charges  on  short-lerm  loans  under 
investigation  which  are  not  incurred  on 
comparable  commercial  loans. 

Comment  15:  Comatter  argues  that  the 
Department  ignored  an  interest  payment 
on  one  of  Comaller's  RF-153  loai:s  in  ils 
preliminary  determinations.  Comatter 
explains  that  the  Department  must 
capture  all  interest  payments  during  the 
life  of  each  loan,  including  ihe  interest 
payment  in  question,  since  the 
Department  has  imputed  an  interest  cost 
based  on  Ihe  full  life  of  each  loan. 

DOC  Position:  We  disagree.  The 
Department  did  not  ignore  the  interest 
payment  in  question,  rather.  Comatter 
failed  to  report  it.  This  payment  was  not 
included  m  ihe  lahles  provided  in 
Comatter's  June  13. 1988.  response  or  in 
the  revised  tables  provided  in 
Comalter  s  June  30. 1988.  supplemental 
response.  In  addition.  Comalter 
provided  no  information  regarding  this 
interest  payment  on  verification.  Since 
the  interest  payment  in  question 
appeared  for  the  first  time  in  Comatler's 
post-verification  submission  itf  August 
1^,  1988.  the  Dep-irtmeni  must  consider 
the  alleged  paymenl  unverified  and 
must,  therefore,  exclude  Ihis  payment 
from  its  final  calculations. 

Comment  16:  Petitioners  state  that, 
since  the  deduction  of  ien  percenl  of  the 
FOB  value  of  exports  from  a  company's 
profit  tax  calculation  is  ..miled  solely  lo 
export  sales,  it  is  countervailabic  to  the 
extent  that  it  is  used  to  offset  a 
producer's  profits  during  Ihe  year  in 
which  they  are  incurred.  In  addition, 
petitioners  argue  thai,  stnr^  il  is  Ihe 
Department's  policy  to  calculate 
benefils  received  from  a  lax  program  by 
taking  into  consideration  the  benefils 
received  during  Ihe  review  period,  any 
laK  loss  benefits  carried  forward  from 
earlier  years  to  a  lax  return  filed  within 
the  review  period  are  also 
rounlervflilable. 

Acindar  and  Laminfer  contend  Ihat 
under  the  Department's  policy  with 
respect  lo  the  calculation  of  benefils 
received  from  a  tax  program,  as  staled 
above  by  pelilioners,  no  benefit  will  be 
considered  by  the  Departmenl  lo  have 
been  received  until  and  unless  the 
benefit  reduces  an  actual  (ax  liability. 
Acindar  and  Laminfer  argue  that  there  is 
no  benefil  to  be  calculated  in  this  case 
since  a  zero  tax  liability  is  nol  affected 
by  the  deduction  of  cerlBin  amounts 
earned  with  respecl  to  exports- 

DOC  Position:  We  verified  that  use  of 
the  tax  deduction  under  Decree  173/85 


did  nol  result  in  a  reduclion  of  tax 
liability.  However,  as  noled.  Ihe 
deduction  was  used  lo  increase  carry- 
forward losses.  We  \«II  examine  in  any 
administrdlive  review,  if  requested, 
whether  or  nol  any  of  Ihe  companies 
make  use  of  that  portion  of  the  carry- 
forward loss  attributable  to  the 
deduction  under  Decree  173/85. 

Commrnl  17:  Petitioners  contend  that 
the  deduction  of  the  Reembolso  receipts 
from  taxable  income  conslitules  un 
additional  counlervaiUble  subsidy. 

Acindar  and  Laminfer  rile  Ihe 
Department's  decision  in  Carbon  StBt^l 
Wire  Rod  from  Argentina:  Saspensiun  of 
Invest if^attnn.  47  FR  42393  (September 
27. 1982)  (  Wire  Hoff)  in  which  the 
Department  staled  that,  since  it  had 
separately  determined  the  full  benefil 
from  an  overrebale  under  the 
Reembolso.  to  consider  that  a 
CDuntervailable  benefit  was  conferred 
by  Ihe  exemption  of  the  Reembolso 
receipts  from  taxable  income  would  be 
double-counting,  and  that  the 
Department  "has  consistently  taken  Ihe 
position  that  it  will  not  examine  Ihe 
income  tax  consequences  of  non-income 
tax  subsidy  programs"  ( Wire  Hotf]. 

DOC  Position:  We  continue  to  follow 
our  reasoning  explained  in  Wire  Rod. 

Comment  18:  Petitioners  stale  that, 
although  Acindar's  debt  renegotiation 
under  Communique  A-946  appears  lo  be 
a  generally  available  subsidy  under  PPG 
v.  United  States.  662  F.  Supp.  258  (CIT 
19871,  section  1312  of  the  Chnmbus 
Trade  and  Competitiveness  Act  of  1988 
will  require  that  benefils  under  this 
program  be  found  counlervailable  m  Ihe 
firsi  751  review  of  Ihe  countervailing 
duly  orders  in  these  investigations. 

Acindar  argues  lhat  the  legislalive 
history  of  secfion  1312  explains  thai  the 
provision  refened  to  by  petitioners 
requires  the  Department  to  "base  ils 
determinalion  on  whether  a  particular 
subsidy  is  in  fact  bestowed  upon  a 
specific  industry  or  group  of  industries, 
or  instead  is  bestowed  upon  industries 
in  general  "  H.R.  (Conf)  Rpt.  576.  lOOlh 
Cong..  2d  Sess.  587  (1988).  Acindar 
contends  thai  the  Department  has 
already  verified  thai  Communication  A- 
946  haii  hcKH  generally  available  m  law 
and  in  fact- 

DOC  Position:  This  provision  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  does  nol  apply  lo  these 
investigaiions.  Therefore,  this  issue  is 
moot. 

Verification 

Except  where  noted,  we  verified  the 
information  used  in  making  our  final 
delermmations  in  accordance  with 
section  776(b)  of  the  .*ct.  We  used 
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standard  verification  procedures 
including  meetings  with  government  and 
company  officials  and  examination  of 
relevant  accounting  records  and  original 
source  documents  of  the  respondents 
Our  verification  results  are  outlined  in 
the  public  versions  of  the  verification 
reports  which  are  on  file  in  the  Central 
Records  Unit  (Room  B-099)  of  the  Main 
Commerce  Building 

Suspension  of  Liquidation 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  on  all  entries  of  pipe  and 
tube  from  Argentina  which  are  entered. 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  July  14. 1988.  In 
accordance  with  section  706(a)  of  the 
Act  (19  U.S.C.  1671e).  as  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  the  Customs  Service  shall 
require  a  cash  deposit  in  the  amounts 
indicated  below: 


Estimated 

ManuiactUBrs^pfoOucefs.  etponers 

net  bounty 

fate                            1 

or  gram 

(percent) 

Standard  P»pe:  Ml  companies  

5.77 

Line  Pipe  All  comoaoies            

7,35 

Heavy-wattoO  Rec*anqulaf  'uO»s|:  *■ 

comparws                              

2425 

L^t- walled   Rectangulaf   Tubing:   AH 

This  suspension  of  liquidation  will 
remain  in  effect  untd  further  notice. 

These  determinations  are  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C.  167ld(d)]. 
fan  W.  Mares, 

Assislani  Secretary  foe  Import 
Administration. 
September  2a  1968. 

lI-KDr>:  ft8-22ino  Filed  9-26-68;  8:45  ami 
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Export  Trad«  Certificate  of  Review 

agency:  International  Trade 
Administration.  Commerce. 
action:  Notice  of  issuance  of  an 
amended  export  trade  certificate  of 
review,  application  ^  84-3A012. 

summary:  The  Department  of 
Commerce  has  issued  an  amendment  to 
the  export  trade  certificate  of  review  of 
Northwest  Fruit  Exporters  granted  on 
)une  n.  1984  (49  FR  24581,  )une  14.  1984) 
The  amendment  was  deemed  submitted 
on  junt'  23.  1988.  and  a  summary'  of  the 
application  was  published  in  the  Federal 
Register  on  (uly  6.  1988  (53  FR  25362). 
This  notice  summarizes  the  revisions 
made  to  the  certificate. 


FOR  njRTHER  INFORMATION  CONTACT 

Thomas  H,  Stillman.  Uirector.  Office  of 
Export  Trading  Company  Affairs. 
International  Trade  Administration. 
202-377-5131,  This  is  not  a  toll-free 
number. 

SUPPlfMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L  No.  97-290) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  III 
are  found  at  15  CFR  Part  325  (50  FR  1804. 
[anuary  11. 1985). 

The  Onice  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(bl  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  certificale  in  the 
Federal  Register.  Under  Section  305(a)  of 
the  Act  and  15  CFR  325.11(a).  any 
person  aggrieved  by  the  Secretary's 
determination  may.  within  30  days  of 
the  dale  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determinati(m  is  prroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  84-00012.  issued  on  |une  11. 1984. 
and  amended  on  May  2. 1988  (53  FR 
16306).  is  further  amended  by  revising 
the  list  of  "Members"  under  the  caption 
"Definitions"  by  adding  the  name  of  the 
following  company: 
Underwood  Fruit  and  Warehouse 

Company.  White  Salmon.  WA 

A  copy  of  each  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility. 
Room  4102.  U.S.  Department  of 
Commerce.  14lh  Street  and  Constitution 
Avenue.  NW,.  Washington.  DC  20230. 

Dated:  Seplcmber  22. 1988. 
Thomas  H.  StUlmao. 

Director.  Office  of  Export  Trodutg  Comptiny 
Affairs. 

(FR  Doc  88-22047  Filed  9-26-68.  8:45  flm| 
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Export  Trade  Certificate  of  Review; 
Ferrous  Scrap  Export  Association 

AGENCY:  Department  of  Commerce. 
ACTION:  Notice  of  application. 

SUMMARY:  The  Office  of  Export  Trading 

Affairs.  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
conduct  for  which  certification  is  sought 


and  requests  comments  relevant  to 
whether  the  certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT 

Thomas  H.  Stillman.  Dirpttor.  Office  of 

Export  Trading  Company  Affairs. 

International  Trade  Administration. 

202/377-5131.  This  is  not  a  tollTree 

number 

SUPPLEMENTARY  INFORMATION:  Title  III 

of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  its  holder 
and  the  members  identified  in  it  from 
private  treble  damage  actions  and  from 
civil  and  criminal  hability  under  federal 
and  state  antitrust  laws  for  the  export 
conduct  specified  in  the  certificate  and 
carried  out  during  its  effective  period  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(l )  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  the  certificale  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  not  later  than  20  days  after 
the  date  of  this  notice  to:  Office  of 
Export  Trading  Company  Affairs. 
International  Trade  Administration. 
Department  of  Commerce.  Room  5618. 
Washington.  DC  20230.  Information 
submitted  by  an  person  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
Comments  should  reference  the 
application  number  provided  in  the 
application  summary.  The  following  is  a 
summary  of  the  application. 

Summary  of  Application 

Applicant:  The  Ferrous  Scrap  Export 
Association  ("FSF^").  Contact:  )ames  R. 
Alwood.  legal  counsel.  Telephone:  202/ 
662-6000. 

Application  «.  88-00015. 

Date  Deemed  Submitted:  September 
12. 1988. 

Members:  Camden  Iron  &  Metal,  Inc  . 
Camden.  I);  Hugo  Neu  &  Sons,  Inc..  New 
York.  NY;  LMC  Metals.  A  Division  of 
SIMSMETAL  USA  Corp..  Richmond,  CA 
(controlling  entity:  SIMSMETAL  Ltd  . 
Sydney.  Australia):  Michael  Schiavone 
ft  Sons.  Inc..  North  Haven.  CT; 
Naporano  Iron  &  Metal  Co..  Newark. 
NY;  NIMCO  Shredding  Co..  Newark.  N); 
Proler  International  Corp..  Houston.  TX; 
Schiavone-Bonomo  Corporation,  jersey 
City.  NY:  Southern  Scrap  Material  Co.. 
Ltd..  New  Orleans,  LA  (controlling 
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entity:  Southern  Holdings.  Inc.,  New 
Orleans,  LA):  Schnitzer  Steel  Products 
Co.,  Portland,  OR;  and  Witte-Chase 
Corporation.  Port  Newark.  Nj. 

A.  Export  Trade 

Carbon  steel  and  iron  scrap  (correnlly 
identified  at  U.S.  Department  of 
Commerce  Schedule  B  numbers  607.0810 
through  607.0646)  (products'):  and 
consulting,  management,  international 
market  research,  marketing  and  trade 
promotion,  sales  of  goods  and  services, 
insurance,  legal  assistance,  inspection 
services,  quality  surveys,  draft  surveys, 
packing,  transportation,  wharfing  and 
handling,  steamship  agency  services, 
trade  dor uiiientation.  freight  forwarding, 
storage,  foreign  exchange,  taking  tide  to 
goods,  financing,  and  customs  clearance 
("export  trade  facilitation  services"). 

B.  Export  Markets 

Worldwide. 

C  Export  Trade  Activities  and  Methixis 
of  Operation 

FSEA  seeks  certification  for  the 
following  joint  activities  when 
conducted  in  connection  with  export 
sales  or  markets: 

1.  FSEA  and/or  its  members  may 
exchange  information  on  common 
problems  in  the  export  of  products,  on 
economic  and  business  conditions  In 
export  markets,  on  U.S.  and  foreign 
legislation  affecting  the  sales  of 
products  in  export  markets,  and  on 
FSEA's  organization,  governance, 
financial  condition,  and  membership. 

2.  FSEA  and/or  its  members  may 
established  and  operate  jointly  owned 
subsidiaries  or  other  joint-venture 
entities  owned  exclusively  by  FSEA 
and/or  its  members  for  the  purpose  of 
purchasing,  processing  and  exporting 
products  to  export  markets  and 
providing  export  trade  facilitation 
services  to  members. 

3.  FSEA  and/or  its  members  may 
jointly  offer,  negotiate  for  the  sale  of. 
and  sell  products  and  allocate  sates 
resulting  from  such  arrangements; 
establish  export  prices  and  terms  of 
sale:  allocate  markets  and/or  customers; 
refuse  to  quote  prices  for.  to  market,  or 
to  sell  products:  on  a  country-by-counlry 
basis,  establish  and/or  negotiate  with 
purchasers  regarding  specifications  for 
grades  of  products:  negotiate  for  and 
purchase  products  or  raw  materials  for 
products  for  export  from  either  members 
or  non-member  suppliers;  and  provide 
and/or  negotiate  with  suppliers  for 
export  trade  facilitation  services. 

4.  FSEA  and/or  its  members  may 
iointly  establish,  arrange  for.  or  agree  to 
act  as  exclusive  or  non-exclusive  export 
intermediaries  in  export  markets.  Any 


such  exclusive  export  intermediary  may 
agree  not  to  represent  any  other  supplier 
of  products  in  the  relevant  country  or 
market.  Members  may  agree  that  they 
will  export  to  the  relevant  country  or 
market  only  through  other  members  or  a 
designated  export  intermediary. 

5.  FSEA  and/or  its  members  may 
cooperate  in  responding  to  attempted 
boycotts,  refusals  to  deal,  or  other  unfair 
trade  practices  in  export  markets 
directed  against  any  member,  including 
cooperation  in  seeking  relief  in  United 
Slates  and  foreign  courts  and/or 
administraive  agencies. 

6.  FSEA  and/or  its  members  may 
agree  that  any  information  obtained 
pursuant  to  the  proposed  certificale 
from  another  member  shall  nut  be 
provided  to  any  other  supplier  of 
products  without  the  prior  consent  of  the 
member  in  question. 

7.  FSEA  and/or  its  members  may 
prescribe  conditions  with  respect  to 
voting  rights,  membership  in,  and 
withdrawal  and  explusion  from.  FSE/\. 
The  conditions  prescribed  with  respect 
to  membership  in  FSEA  may  require  the 
approval  of  two-thirds  of  existing 
members  and  unanimous  approval  of 
members  conducting  export  operations 
in  the  same  or  adjacent  customs 
clearance  districts  as  a  condition  to  the 
admission  of  new  members. 

Date:  Septeml»ef  20. 19B6. 
Thnmas  H.  SlilltnaD, 

Din^clor.  Offirp  of  Export  Trading  Ct'nipony 

Affairs. 

|FR  Doc.  W:(-21992  Filed  9-26-aft  8:45  amj 
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National  Technical  Information 

Service 

Intent  To  Grant  Exclusive  Patent 
License:  MITSUI 

1  lie  National  1  echniLai  Iniurmation 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  a  MITSUI  & 
Co  Ltd..  having  a  place  of  business  in 
Tokyo,  japan,  an  exclusive  right  in 
japan  to  practice  the  invention 
embodied  in  International  Patent 
Application  Number  PCT/US87/0H72. 
"Temperature  Adaptable  Textile  Fibers 
and  Method  of  Preparing  Same": 
provided,  however,  such  right  shall  not 
exclude  companies  domiciled  in  the 
United  Stales.  The  patent  rights  in  this 
invontiun  have  been  assigned  to  Ihe 
United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

Hie  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  Uii.C.  209 
and  37  CW.  404.7,  The  intended  license 


may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice.  NTIS  receives  written  evidence 
and  agrumenl  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

The  Notice  cancels  an  earlier 
published  Notice  (FR  Doc  88-181151 
concerning  the  same  invention 
published  on  August  10. 1988.  Federal 
Register.  Vol.  53.  No.  154. 

Inquiries,  comments  and  othc^r 
materials  relating  to  the  Intended 
license  must  be  submitted  to  Douglas  )■ 
Campion.  Office  of  Federal  Patent 
Licensing.  NTIS,  Box  1423.  Spnngfield. 
VA  22151. 
Douglas  |.  Campioo. 

Associate  Director.  Office  of  Fedora!  Pah^nt 
Licensing.  National  Technical  liifarrThitian 
Service.  US.  Department  of  Commerre 
\yn  Doc.  88-22011  Filed  9- 26-88:  8  4!!  am[ 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acquisition  Regulation  (FAR); 
Intormation  Collection  Under  OMB 
Review 

AGENCIES:  Department  of  Defense 
(DoD).  General  Services  Administration 
(G5A),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice. 

summary:  Under  ihe  provisions  of  the 
Paperwork  Reduction  Act  o{  1980  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  a 
revision/amendment  of  a  currently 
approved  information  collection 
requirement  concerning  Govemnienl 
Furnished  Property— an  amendment 
concerning  special  tooling. 
ADDRESS:  Send  comments  to  Ms. 
Fyvelte  Flynn.  FAR  Desk  Officer.  Room 
3^35.  NF.OB,  Washington.  DC  20503, 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Lindd  KltMH.  Office  i.f  FfJeral 

Acquisition  iind  Rogulalory  Policy.  |20:;i 

.523-3775 

SUPPLfMENTARV  INFORMATION: 

a.  Purpose 

When  Gnvfrnmcnl-lurnished  or 
cuntractor-acquired  properly  is  provided 
under  federal  contracts.  Government 
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policy  requires  the  contractor  to  notify 
the  contracting  officer — 

(a)  When  the  property  is  delivered, 
verification  of  quantity,  condition,  and 
acknowledge  receipt  in  writing: 

(b)  If  Government-furnished  property 
is  received  in  a  condition  not  suitable 
for  the  intended  use: 

(c)  Upon  loss  or  destruction  of  or 
damage  to  the  property,  the  time  and 
origin  of  the  loss,  destruction  or  damage, 
all  known  interests  in  commingled 
property  is  a  part  and  the  insurance,  if 
any,  covering  any  part  of  or  interest  in 
such  commms^led  property; 

(d|  By  clear  and  convincing  evidence 
that  such  loss,  destruction,  or  damage 
(I)  did  not  result  from  the  contractors 
failure  to  maintain  an  approved  program 
or  system,  or  (2)  occurred  while  an 
approved  program  or  system  was 
maintamed  by  the  contractor  and 

[e]  L'pon  the  completion  of  the 
contract,  inventor>'  schedules  covering 
dll  items  of  Government  properly  not 
consumed  in  the  performance  of  the 
contract  or  delivered  to  the  Government. 

The  contractor  shall  establish  and 
maintain  a  system  to  control,  protect, 
preserve,  and  maintain  all  Government 
property  because  the  contractor  is 
responsible  and  accountable  for  all 
Government  property  under  the 
provisions  of  the  contract.  This 
responsibility  and  accountability 
extends  to  the  contractor's 
subcontractors- 

The  contractor's  property  control 
records  shali  constitute  the 
Government's  official  property  records 
and  shall  be  used  to: 

!a)  Provide  financial  accounts  for 
Government-owned  facilities  in  the 
contractor's  possession  or  control: 

(b)  Identify  alt  Government  property 
[to  include  a  complete,  current. 
ai_jd,tdb!e  record  of  ail  transactions); 

fci  Record  special  loolmg  and  special 
lest  equipment  fabricated  from 
Government  property  materials;  and 

(d)  Locate  any  item  of  Government 
property  within  a  reasonable  period  of 
t;me  and  more. 

fustification  for  thss  amendment 

FAR  Section  45.306  and  the  clause  of 
52.245-17,  Specal  Toolmg.  contain 
policy  and  contractual  language  on 
furnishing  special  tooling  to  contractors 
or  allowing  contractors  to  acquire 
special  tooling  on  fixed-price  contracts. 

The  clause  requires_conlraclor8  to 
mamtain  and  report  certain 
identification  and  use  mformation  on 
special  tooling.  Under  the  proposed 
revision  to  the  Special  Tooling  clause, 
the  types  of  information  which 
contractors  must  keep  in  their  property 
control  systems  is  delineated,  and  the 


periodic  reporting  of  this  information  to 
the  Government  is  also  defined.  The 
clause  revision  adds  four  new  elements 
of  information  contractors  must 
maintain  [i.e..  tool  part  number,  storage 
code,  estimated  weight  and  estimated 
volume],  and  deletes  four  elements  of 
information  the  contractor  previously 
maintained  (i.e..  description,  quantity, 
disposition,  and  posting  reference). 

This  identification  and  use 
information  is  used  by  the  contractor  in 
performing  its  contract  and  then  il  is 
used  by  the  Government  buying  offices 
and  logistics  offices  to  determine 
whether  any  of  the  special  tooling  can 
be  used  by  the  Government  or 
contractors  subsequent  to  its  use  during 
production  by  the  Government  to  direct 
retention  or  disposition  of  the  special 
tooling  following  its  use  in  major 
systems,  components,  and  parts. 

b.  Annual  reporting  burden 

The  annual  reporting  burden  is 
estimated  to  continue  to  be  as  follows: 
Respondents.  6.000;  responses  per 
respondent,  3.33;  total  annual  responses, 
20.000:  preparation  hour  per  response. 
.25:  and  total  response  burden  hours. 
5.00(J 

c.  Annual  recordkeeping  burden 

The  armual  recordkeeping  burden  is 
estimated  to  continue  to  be  as  follows: 
Recordkeepers,  6.000:  hours  per 
recordkeeper.  4:  and  total  recordkeeping 
burden  hoys,  24.000 
Obtaining  Copies  of  Proposals 

Requester  may  obtain  copies  from 
General  Services  Administration.  FAR 
Secretariat  (VRS).  Room  4041. 
Washington.  DC  Z0405.  telephone  (202) 
523^755.  Please  cile  0MB  Control  No, 
9000-0075,  Government  Furnished 
Property — an  amendment  concemmg 
special  tooling. 

Dated:  September  IS  1988. 
Margaret  A.  Willis. 
FAR  Secretariat. 
jFR  Doc  88-21922  Filed  »-26-e»;  8:45  amj 

BILUNO  CODE  M20-S1-« 

DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 
action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title.  Applicable  Form,  and 
Applicable  OMB  Control  Number 


Unescorted  Entry  Authorization 
Certificate;  AF  Form  2586:  OMB  Control 
Number  0701-0042. 

Type  of  Request:  Revision. 

A  verage  Burden  Hours/Minutes  per 
Response:  3  minutes. 

Frequency  of  Response:  On  occasion. 

Number  of  Respondents:  120.000. 

Annual  Burden  Hours:  6.000. 

Annual  Responses:  120.000. 

Needs  and  Uses:  The  Air  Force  uses 
the  information  collected  on  AF  Form 
2586  to  Identify  individuals  who  require 
entry  into  controlled  or  restricted  areas 
on  Air  Force  installations. 

Affected  Public:  Individuals  or 
households:  State  or  local  governments: 
Businesses  or  other  for-profit:  Small 
businesses  or  organizations. 

Frequency:  Continuing. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OPMB  Desk  Officer  Dr.  Timothy 
Sprehe.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  Timothy  Sprehe  at  Office  of 
Management  and  Budget,  Desk  Officer. 
Room  3235.  New  Fxecutive  Office 
Building.  Washington.  DC  20503. 

DOD  Clearance  Officer  Ms.  Pearl 
Rascoe-Harrison.  A  copy  of  the 
information  collection  proposal  may  be 
obtained  from.  Ms.  Rascoe-Harrison, 
WHS/DIOR.  1215  lefferson  Davis 
Highway,  Suite  1204.  Arlington.  Virginia 
22202-4302,  telephone  (202)  746-0933. 
L.  M.  Bynum. 

A  Uemate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
September  21. 1988 

(Fit  Doc.  88-22005  Filed  9-26-88;  B:45  am| 
BtujMO  coot  Mio-ot-ai 


Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 


action;  .Notice 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  US.C. 
Chapter  35). 

Title.  Applicable  Form,  and 
Applicable  OMB  Control  Number 
Armament  Sector  Analysis;  No  Form; 
and  No  OMB  Control  Number. 

Type  of  Request:  New. 

A  verage  Burden  Hours/Minutes  per 
Response:  4  hours. 

Frequency  of  Response:  Aimual. 

Number  of  Respondents:  574. 

Annual  Burden  Hours:  2.296. 

Annual  Responses:  574. 
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Needs  and  Uses:  The  Air  Force  will 
use  the  information  collected  through 
(his  survey  to  make  a  detailed  analysis 
of  the  defense  industrial  base's  capacity 
to  meet  and  sustain  high  production 
rates  for  certain  munitions  during 
periods  of  national  emergency.  "Hie  Air 
Force  needs  this  information  to 
illuminate  potential  production 
shortfalls  and  provide  viable  solutions. 

Affected  Public:  Businesses  or  Other 
for  Profit. 

Frequency:  Continuing. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Dr.  Timothy 
Sprehe.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  Timothy  Sprehe  at  Office  of 
Management  and  Budget.  Desk  Officer. 
Room  3235.  New  Executive  Office 
Building.  Washington.  DC  20503. 

DOD  Clearance  Officer  Ms.  Pearl 
Rascoe-Harrison.  A  copy  of  the 
information  collection  proposal  may  be 
obtained  from.  Ms.  Rascoe-Harrison, 
WHS/DIOR.  1215  lefferson  Davis 
Highway,  Suite  1204.  Arlington.  Virginia 
22202-4302.  telephone  (202)  746-0933. 
L  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Deportment  of  Defense. 
September  21. 1988. 

[FR  Doc.  B&-Z2006  Filed  9-26-88;  6:45  am] 
BtUMQ  CODE  381(M)1-«I 


Public  Information  Collection 
Requirement  Submitted  to  OMB  lor 
Review 


action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title.  Applicable  Form,  and 
Applicable  OMB  Control  Number  Air 
Force  ROTC  Four- Year  Scholarship 
Application.  AF  Form  113.  OMB  No. 
0701-0101. 

Type  of  Request-  Extension. 

A  verage  Burden  Hours/Minutes  per 
Response:  42  minutes. 

Frequency  of  Response:  On  occasion. 

Number  of  Respondents:  12.000. 

Annual  Burden  Hours:  8.400. 

Annual  Responses:  12.000. 

Needs  and  Uses:  The  Air  Force  uses 
the  information  submitted  on  AF  Form 
113  to  evaluate  applicants  for  four-year 
Air  Force  Reserve  Officers'  Training 
Corps  college  scholarships.  The  Air 
Force  needs  this  information  to  ensure 
that  all  candidates  are  considered  on  an 
equitable  basis,  and  that  only  the  best 


qualified  applicants  with  a  proven 
potential  for  success  are  awarded 
scholarships. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Continuing. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  Dr.  Timothy 
Sprehe.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  Timothy  Sprehe  at  Office  of 
Management  and  Budget.  Desk  Officer. 
Room  3235.  New  Executive  Office 
Building.  Washington.  DC  20503. 

DOD  Clearance  Officer:  Ms.  Pearl 
Rascoe-Harrison.  A  copy  of  the 
information  collection  proposal  may  be 
obtained  from.  Ms.  Rascoe-Harrison, 
WHS/DIOR.  1215  lefferson  Davis 
Highway.  Suite  1204.  Arlington.  Virginia 
22202--1302.  telephone  (202)  746-0933. 
LM.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer  Department  of  Defense. 
September  21. 1988. 

|FR  Doc.  88-22007  Filed  9-26-88:  8:45  ani| 
BILUNO  CODE  38t(M)1-H 


Office  of  the  Secretary  DOD  Advlsoi^ 
Group  on  Electron  Devices;  Advisory 
Committee  Meeting 

summary:  The  DoD  Advisory  Group  on 

Electron  Devices  (AGED)  announces  a 

closed  session  meeting. 

date:  The  meeting  will  be  held  at  0900. 

Tliursday.  17  October  and  Friday.  18 

October  19B8, 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Slater.  AGED  Secretariat.  201 

Vanck  Street.  New  York.  10014. 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director.  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices, 
Microwave  Tubes.  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L.  No.  92-463.  as  amended.  (5 
U.S.C.  App.  il  §  10[dJ  U982)).  it  has  been 


determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b{c)(l)  (1982).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

L  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Deportment  of  Defense. 

September  21. 1988. 

IFR  Doc.  68-22003  Filed  9-26-88;  8:45  ani| 

BIUJNG  COOC  N10-0t-« 


DoD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

summary:  Working  Group  C  (Mainly 
Opto  Electronics)  of  the  DoD  Advisor>' 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 
DATE:  The  meeting  will  be  held  at  0900. 
Thursday.  13  October  and  Friday.  14 
October  1988. 

ADDRESS:  The  meeting  will  be  held  at 
the  Naval  Training  Center.  Bidg.  2091. 
Orlando.  Flonda. 

FOR  FURTHER  INFORMATION  CONTACT. 

Gerald  Weiss.  AGED  Secretariat.  201 
Vanck  Street.  New  York.  10014. 

SURPIXMENTARY  INFORMATION:  The 

mission  of  the  Advisor\'  Croup  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director.  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  C  meeting  will  hv 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  This  op  to-electronic  device 
area  includes  such  programs  as  imaging 
devices,  infrared  deleclors  and  lasers. 
The  review  will  include  classified 
programs  details  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L  No.  92-463.  as  amended.  (5 
U.S.C.  App.  II  §  10(d)  (1962)).  il  has  been 
determined  that  ihis  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1982).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

L  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Deportment  of  Defense. 

September  21. 1988. 

[FR  Doc.  88-22004  Filed  9-26-88;  8:45  am) 

BILUMG  COOC  3810-01-11 
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Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

September  ;:0,  IdSa. 

The  USAF  Scientific  Advisory  Board 
pane!  on  Superconductors  for  Aerospace 
Applications  will  meet  on  13  CJctober 
1988  from  8:00  a.m.  to  4:30  p.m.  and  on 
14  October  1988  from  8:00  a.m.  to  1:30 
p.m.  in  the  AFSPACECOM 
Headquarters  Building  at  Peterson  AFB. 
Colorado. . 

The  purpose  of  this  meeting  is  to 
identify  and  evaluate  those  Air  Force 
space  missions  that  may  be  enhanced 
by  applications  of  high-temperature 
superconductors. 

This  meeting  will  involve  discussions 
of  classified  defense  matters  listed  in 
section  552b(c)  of  Title  5.  United  States 
Code,  speafically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-J8n. 
Patsy  J.  Conner, 

A  ir  Force  Ft'df;rc!  Register  Liaison  Officar. 
[FRD'c  flfl-22010  Filed  9-26-68;  8:45  amj 
ULLtNG  CODE  3910-01-M 


Department  of  the  Army 

Military  Traffic  Management 
Command,  Directorate  of  Personal 
Property;  Commercial  Boat  Haulers. 
etc. 

AGENCY:  Militrirv  Traffic  Management 
Comriand;MTMC),  DOD. 
ACTION:  Invitjlion  for  commercial  bo.i! 
haulers,  oiher  con*.mon  carriers,  and 
freight  forwarders  ic  perform 
transportation  of  Department  of  Defense 
(DOD)  and  United  Slates  Coast  Guard 
(USCGJ  uniformed  servicemembera' 
boats. 

SUMMARY:  A  recent  action  by  the  Per 
Diem  Travel  and  Transporlation 
Allowance  Committee  allows  uniformed 
senjcemembers  to  ship  their  personal 
boats  as  part  of  their  household  goods 
entitlement  NfTNiC  is  inviting  mterr-sted 
commercial  boat  haulers  and  other 
common  earners  ind  freight  forwarders 
to  participate  in  the  transportation  of 
these  boats,  which  may  or  may  not  be 
on  their  own  trailers  and  are  compnsed 
of  a  large  Vdriety  of  configurations- 
Interested  earners  will  be  required  to 
submit  copie*  of  certificates  or  permits 
(interstate,  intrastate,  or  international 
operating  rights),  financial  statements 
for  the  past  two  taxable  years. 
insu''ancc  certificates,  and  understand 


that  at  a  later  date,  will  be  required  to 
sign  an  approved  tender  of  service  that 
is  currently  in  the  process  of  being 
developed.  These  documents  will  be 
reviewed  by  the  Military  Traffic 
Management  Command,  and  only 
carriers  meeting  (he  requirements  will 
be  approved  to  participate  in  this 
program- 
Each  shipment  will  be  offered  to 
carriers  on  a  one-time-only  bid  basis. 

This  invitation  applies  only  in 
connection  with  the  one-time-only 
movements,  by  personal  property 
government  bill  of  lading,  of  boats  that 
are  related  to  permanent  change  of 
station  movements  of  uniformed  DOD 
and  usee  servicemembers. 

Carriers  interested  in  Military  Traffic 
Management  Command's  boat 
transportation  program  should  contact: 
Ms.  Rosemarie  Guzzardo  (for  domestic 

approval).  703-756-1190. 
Ms.  Janet  Phillips  and/ur  Ms.  Diane 

Coleman  (for  domestic  boat  moves). 

703-756-2577/8. 
Ms.  Rose  Sharpe  (for  international  boat 

moves  and  international  approvals), 

703-75ft-1190. 
Headquarters.  Military  Traffic 

Management  Command,  ATTN:  MT- 

PPC  (Room  406).  5611  Columbia  Pike. 

Falls  Church.  Virginia  22041-5050. 
)ohn  O  Roach.  II. 

Army  Liaison  Officer  with  the  Federal 
Register. 

[FR  Doc.  8a-22m3  Filed  9-2ft-68:  MS  am] 

BtLUMO  COOC  m<MW-« 


Army  Corps  of  Engineers 

Meeting;  Environmental  Advisory 

Board 

AGENCY:  Department  of  the  Army.  Army 
Corps  of  Engineers.  DOD. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  %vith  section 

10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463).  this 
notice  sets  forth  the  schedule  and 
proposed  agenda  of  the  forthcoming 
meeting  of  the  Chief  of  Engineers 
Environmental  Advisory  Board  (EAB). 
The  meeting  is  open  to  the  public 
DATE:  The  meeting  will  be  held  from  8:00 
am..  Thursday  October  6.  to  10:30  a.m.. 
Saturday.  Octobers.  1988. 

ADDRESS:  The  meeting  will  be  held  at 
the  Holiday  Inn  Denver  Downtown. 
Denver.  Colorado. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr  William  Burns.  Office  of 
Environmental  Policy.  Oftlce  of  the 


Chief  of  Engineers.  Washington.  DC 

20314-1000.  (202)  272-0120. 

SUPn.£MENTARY  INFORMATION:  The 

schedule  and  summarj'  agenda  of  the 
44th  Meeting  of  the  EAB, 
"Environmental  Needs  to  Support  the 

Inland  Navigation  System",  is: 

Thursday,  6  October  1B88 

0800    Introduction.  Swearing  in  New 
Members.  Welcome.  Charge  lo  Board 

0930    Overview 

1115    Identifying  Major  Environmental 
Issues  and  Perspectives  Associated 
with  Waterway  Use 

1700    Adjourn 

Friday.  7  October  1988 

0800    Measuring  and  Evaluating 
Impacts  of  Commercial  Navigation 
Traffic  on  Riverine  Resources 

1415    Mitigating  and  Managing  Impacts 
of  Commercial  Navigation  Traffic 

1700    Adjourn 

Saturday.  8  October  1988 

0800    Report  to  Chief  and  Response 
1000    Comments  from  Public 
1030    Adjourn 

(ohn  O.  Roach,  It, 

Army  Liaison  Officer  with  the  Fetferal 

Register. 

(FR  Doc  88-221 18  Piled  &-Z3-68;  10:30  am) 

BltUNO  COOC  X7t0-«2-lt 


Department  of  the  Navy 

Navy  Resale  Advisory  Committee; 
Partially  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  notice  is  hereby  given  that 
the  Navy  Resale  System  Advisory 
Committee  will  meet  in  two  sessions 
from  8:00  a.m.  to  8:15  a.m.  Ot:tober  8. 
1988  in  the  Board  Room,  the  Ndtional 
Clarion  Hotel.  300  Army  Navy  Drive. 
ArUngton,  Virginia  22202  and  from  1:30 
p.m.  to  3:00  p.m.  on  October  13.  1988  in 
the  Hotel  Playa  de  la  Luz.  Rola.  Spain. 
The  purpose  of  the  meetings  is  lo 
examine  policies,  operations,  and 
organizations  of  the  Navy  Resale 
System  and  to  submit  recommendations 
to  the  Secretary  of  the  Navy.  The 
agenda  will  include  discussions  of  the 
organization  of  the  Resale  System, 
planning,  financial  management, 
merchandising,  field  support,  and 
industrial  relations. 

The  Secretary  of  the  Navy  has 
determined  in  writing  that  the  public 
interest  requires  thut  the  srcond  session 
of  the  meeting  be  closed  to  the  public 
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because  it  will  involve  discussions  of 
information  pertaining  solely  to  trade 
secrets  and  confidential  commercial  or 
financial  information.  These  matters  fall 
within  the  exemptions  listed  in 
subsections  552b(c)(2)(4),  and  (9)(B)  of 
WR  18  April  86  title  45.  United  States 
Code.  Therefore,  the  second  session  will 
be  closed  to  the  public 
FOR  FURTHER  INFORMATION  (concerning 
this  meeting)  CONTACT:  Commander 
W.T.  Kuloupek.  SC,  USN.  Naval  Supply 
Systems  Command.  NAVSUP09B,  Room 
606  Crystal  Malt.  Building  No.  3 
Arlington,  Virginia  2220Z  Telephone 
Number  (202)  69^5457. 

Dale:  September  23. 1988 
lane  M.  Virsa. 

Lieutenant.  /AGC.  USNH  Federal  Register 
Liaison  Officer. 
[FR  Doc.  88-22247  Filed  9-26-68:  0:25  am] 

BILLING  COOC  U10-AE-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

(Docket  Nos.  QF65-588-O02.  et  aL) 

GWF  Power  Systems  Co..  Inc..  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  GWF  Power  Systems  Company,  Inc. 

(Docket  No.  QFB5-588-002  et  al.j 
September  20. 1988. 

On  August  1, 1988  GWF  Power 
Systems  Company.  Inc.  (Applicant)  of 
17780  Fitch  Street,  In-'ine.  California 
92714  submitted  for  filing  5  applicationa 
for  certification  of  facilities  as  qualifying 
small  power  production  facilities 
pursuant  to  §  292.207  of  the 
Commission  8  regulations.  No 
determination  has  been  made  that  any 
of  the  submittals  constitute  a  complete 
filing. 

The  docket  numbers  and  locations  of 
the  5  small  power  production  facilities 
are  listed  below.  Each  facility  will 
consist  of  a  fiuidized  bed  combustion 
system  providing  steam  to  a  turbine- 
generator.  Applicant  states  that  the 
primary  energy  source  of  the  facilities 
will  be  waste  in  the  form  of  petroleum 
coke.  The  maximum  net  electric  power 
production  capacity  of  each  facility  will 
be  17.365  MW. 


Docket  No 

location 

OFe6-5««-002 

Antodi.  Contra  Costa  County, 

CA. 

OFe6-i4i.<n2 

Antocti.   Contra  Costa  County. 

CA. 

OF66-14Z-002 

PittsOiigli.  Contra  Cona  County. 

CA. 

OF6&-143-002 

Pittsburgh.  Contra  Coala  County. 

CA. 

OF86-144^)0J 

Pittsburgtt  Contra  Cosia  County. 

CA. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  nolicp. 

2.  Public  Ser\'ice  Company  of  Colorado 
(Dtjckel  No.  ER88-54fi-001 1 

September  21. 1968. 

Take  notice  that  on  September  13, 
1988.  Public  Service  Company  of 
Colorado  (Public  Service)  tendered  for 
filing  a  proposed  change  in  its  Power 
Purchase  and  Interchange  Agreement 
(Agreement)  with  Colorado-Ute  Electric 
A.ssociation,  Inc.  (Colorado-Ute).  Public 
Service  slates  that  the  proposed  change 
is  a  Supplement  to  Public  Service's 
Agreement  with  Colorado-Ute.  dated 
April  30. 1982.  on  file  with  the 
Commission  under  Public  Service's 
FERC  Rate  Schedule  No.  37. 

Public  Service  states  that  the 
Supplement  to  the  Agreement  with 
Colorado-Ute  provides  for  various 
increases  and  reductions  in  load  at 
various  deliver^'  points. 

Public  Service  states  that  copies  of  the 
filing  were  served  upon  all  parties  to  the 
Agreement  and  affected  state 
commissions. 

Comment  date:  October  6, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Montana-Dakota  Utilities  Company 

(Docket  Nu  ERWM7&-002] 
September  21. 1968. 

Take  notice  that  on  August  29. 1988. 
Montana-Dakota  Utilities  Company 
(Montana-Dakota),  a  Division  of  MDU 
Resources  Group,  Inc.,  tendered  for 
filing  an  amendment  to  its  request  for 
authority  to  replace  Rate  Schedule  FPC 
No.  6.  the  contract  with  the  United 
States  Department  of  Energy,  Western 
Area  Power  Administration  (Western). 

The  amendment  changes  Article  23  of 
the  Agreement  which  denotes  that  the 
rate  shall  not  be  less  than  Montana- 
Dakota's  incremental  cost  of  producing 
or  acquiring  the  energy  and  may  also 
include  an  adder  which  shall  not  exceed 
14.7  mills/kwh.  Western  has  agreed  to 
this  amendment. 


Montana-Dakota  requests  waiver  of 
the  notice  requirement  in  5  35.3  of  the 
Commission's  Regulations  and  that  the 
amended  contract  be  made  effective  as 
of  )une  30. 1986. 

Comment  date:  October  6. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Niagara  Mohawk  Power  Corporation 

[Docket  No.  FJt8a-6O4-O00l 
September  21. 1988. 

Take  notice  that  on  September  12. 
1988.  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk) 
tendered  for  filing  an  agreement 
between  Niagara  Mohawk  and  the 
United  Illuminating  Company  dated 
August  25, 1988. 

The  August  25. 1988  agreement  is  to 
provide  for  the  sale  by  Niagara  Mohawk 
Power  Corporation  of  peaking  capacity 
and  related  energy  to  the  United 
Illuminating  Company.  The  terms  of  this 
agreement  and  the  period  during  which 
the  purchase  of  peaking  capacity  can 
occur  shall  commence  on  May  1, 1989 
and  shall  continue  until  April  30.  1994. 

Copies  of  this  filing  were  serx'ed  upon 
the  United  Illuminating  Company  and 
the  New  York  State  Public  Service 
Commission. 

Comment  date:  October  6. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Southern  California  Edison  Company 

(Docket  No.  ERB8-S63-000) 
Sepiember21.1988 

Take  notice  that  on  September  14. 
1988.  Southern  California  Edison 
Company  (Edison)  tendered  for  filing  a 
change  of  rates  for  transmission  8er\'ice 
as  embodied  in  Edison's  agreements 
with  the  following  entities  which  reflects 
a  reduction  in  rate  of  return  from  11.24 
percent  to  10-75  percent  and  changes  to 
depreciation  rales  authonzed  by  the 
California  Public  Utilities  Commission 
(CPUC)  to  be  made  effective  January  1. 
1988. 


Rate 

schedule 

FERC  No 

t    Arizona   Eteclnc   Poivef   Coopera- 

131. 161 

tive 

2  Amona  PvtAc  Service  Company ._,.. 

185 

3   Oty  ol  BurtMnn 

tee 

4    Cairtomia    Department    of    Water 

38.  112. 

Resources 

113.  161 

5    dry  0(  Los  Ar.geles  DepartTienl  0* 

102.  118. 

Water  ary]  Power 

1*0. 

141. 

163.  168 

6   Crty  01  Glondate 

143 

7    M-S-H  PublK  Po»er  Arjeocv 

153 

8   Pacific  Gas  and  Electric  Company  .„ 

117.  147 

d  City  of  Pasadena 

158 
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Rate 
schedule 

FERCNo 


10    San  t>ego  Gas  &  Electric  Compa-  i  15) 


t1     Western  Area  Power  Ayftxxflir 


_L 


Edison  requests  waiver  of  the 
Commission's  prior  notice  requirement 
and  an  effective  date  for  these  rate 
changes  of  lcinudr>-  1,  19da. 

In  addition  Edison  tendered  for  filing 
d  c'jirected  Exhibit  F  of  Attachment  D 
under  ER87-517-000  which  rnrrects  a 
typographical  error  in  the  presently 
effective  rate  for  PGftE.  Rale  Schedule 
FERC  No.  H7  Edison  requests  waiver  of 
the  Commission's  prior  notice 
rPH'jirpment  and  an  effective  date  for 
this  correction  as  of  July  1.  1987. 

Copies  of  this  hii^^  were  served  upon 
the  f*ubhc  Utihties  Commission  of  the 
Stdte  of  California  and  all  intprestpd 
parties 

Comment  dote:  October  6.  l?»8fl,  in 
dccordance  wuh  Standard  ParaRraph  E 
at  the  end  of  this  document. 

6.  Carolina  Power  &  Light  Compan> 

in.H-Kr^'  \u   ER6»-60(MX») 

S'- ■■■-iber  il    1488. 

TdKe  not:cf'  that  on  September  16. 
1986.  Carohna  Power  &  Light  Company 
tendered  for  filing  similar  amendments 
to  two  different  Intercharige 
Agreements.  One  Amendment  dalt^d 
August  5.  1988  amends  the  Interchange 
Agreement  between  Virginia  Electric 
and  Power  Company  (Virginia  Power) 
and  Carolina  Power  &  Light  Company 
(CPALl  dated  July  9.  1970  and 
subsequent  Amendments  dated  January 
1.  1974.  |u!y  9.  1979.  and  August  10.  1980. 
The  Interchange  Agreement  and  the 
Amendments  are  filed  with  the  Federal 
Energy  Regulatory  Commission 
[Commission!  and  designated  Virginia 
Electnc  and  Power  Company  FPC  Rate 
Schedule  No  95  and  Carolina  Power  4 
Light  Company  FPC  Rate  Schedule  N'o. 
96  The  other  Amendment,  dated 
September  n,  1988.  amends  the 
Intrr'  hange  Agreement  between  CP&L 
and  S(juth  Carolina  Pubhc  Service 
Authority  fSCPSA),  dated  Januar>'  5 
19"3  and  subsequent  Amendments 
ddted  April  1.  1979  and  August  10.  1980. 
The  Interchange  Agreement  and  the 
Amendments  are  filed  with  the 
Commission  as  Carolina  Power  &  Light 
Company  EPC  Rate  Schedule  .\a  104. 
The  proposed  Amendments  to  ihe 
In'Pixhange  .Ag.-eements  provide  that 
the  vienitind  rales  and  transmission  use 
rates  for  limited  term,  short  term, 
spinning  reserve,  and  other  energy  will 
be  calculated  by  both  parlies  in  each 
.'Xmf'nHment  on  an  annua!  basts  as  set 


forth  in  the  appendices  and  exhibits  to 
the  Amendments-  The  primary  purpose 
of  the  proposed  Amendments  Is  to 
update  the  rates  for  Iransactjons  under 
the  Interchange  Agreements  to  reflect 
current  costs.  In  addition,  the  proposed 
Amendments  establish  a  mechanism  for 
"ceiling  rates"  under  which  the  parties 
may  do  business  with  greater  flexibility. 
The  rates  calculated  under  the 
appendices  will  be  "ceiling  rales";  and 
although  the  parties  may  agree  on  a  rate 
bebw  a  "ceiling  rate"  for  a  particular 
transaction,  the  rate  For  any  such 
transaction  will  not  exceed  Ihe  "ceiling 
rale."  The  parties  to  each  Amendment 
mutually  agree  to  recalculate  the 
"ceiling  rates"  each  year  to  determine  if 
the  costs  have  changed  sufficiently  to 
warrant  a  change  in  the  "ceiling  rates." 
The  Amendments  further  provide  thai 
for  deliveries  form  a  third-party  system. 
the  delivenng  party  wit!  charge  the 
receiving  party  the  demand  rate  equal  to 
the  demand  rate  charged  by  the  third 
party. 

It  is  proposed  that  both  Amendments 
be  effective  no  later  ihat  sixty  (60)  days 
after  tendered  for  filing  with  the 
CommLsaion  or  12:01  am..  November  14, 
1988. 

Copies  of  this  filinii  wert  ser\ed  on 
Virginia  Power.  SC?PSA.  the  North 
Carolina  Utilities  Commission,  dnd  the 
South  Carolina  Public  Service 
Commission. 

Comment  date:  October  6,  1988,  in 
accordance  wi'h  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  [IB  CFR  .185.211 
and  3ft5.214).  All  such  motions  or 
protests  shnntd  be  filed  on  or  before  the 
comment  date  Protests  will  be 
considered  by  the  Commission  in 
determlziing  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestanis  parties  to  the  proceeding. 
.Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  CasheU, 
Secretary. 

(FR  Doc.  6S-Z2039  Filed  9^26-88:  8:45  nm\ 
BILLING  cooe  eTtr-oi-M 


IProJect  No.  9022-002) 

Lake  Frances:  Availability  of 
Environmental  Assessment 

September  21. 1988. 

In  accordance  with  Ihe  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's] 
regulations.  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  the  minor  license  for  the 
proposed  Lake  Frances  Hydroelectric 
Project  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  potential  environmental 
impacts  of  the  proposed  project  and  has 
concluded  that  approval  of  the  proposed 
project,  with  appropriate  mitigative 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  1000,  of  Ihe  Commission's  offices 
at  825  North  Capitol  Street.  NE.. 
Washington,  DC  20426, 
Lois  D.  Casheti. 
Secretary. 

(FR  Doc.  88-22041  Filed  9-26-88:  ft45  am) 
BiuLwo  cooc  snr-ot-M 


(Project  No.  3572-001) 

North  Stratford  Equipment  Corp; 
Intent  To  Prepare  an  Environmental 
Impact  Statement  and  To  Conduct 
Scoping  Meetings 

&'ptpn,tw'r  21    TW8. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (staff)  has 
determined  that  issuance  of  a  license  for 
the  construction  and  operation  of  the 
proposed  Livermore  Falls  Hydroelectric 
Project  No.  3572-001,  on  the 
Pemigewasset  River  in  Grafton  County. 
New  Hampshire,  would  constitute  a 
major  federal  action  significanlly 
affecting  the  quality  of  Ihe  human 
environment.  Therefore.  Ihe  staff 
intends  to  prepare  an  environmental 
impact  statement  (EI5)  on  the  proposed 
project  in  accordance  with  the  National 
Environmental  Policy  Act.  The  staffs 
EIS  will  consider  both  site  specific  and 
cumulative  environmental  impacts  and 
reasonable  alternatives  to  the  proposed 
action. 

The  scoping  process  will  provide 
public  fonuns  to  determine  the  scope 
and  the  significant  issues  that  should  be 
analyzed  in  depth  in  the  EIS.  The  Times 
and  locations  of  these  scoping  meetings 
and  public  hearings  will  be  announced 
In  a  subsequent  public  notice. 
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For  further  information,  please  contact 
Ihe  FERC  EIS  Coordinator,  [im  Hatmes 
at (202) 376-9479. 
Lois  D.  Cashell. 
Ser.iTtaiy. 
|FR  Doc  88-22042  Filed  9-28-«8:  B:45  am) 

BILUNG  COOC  f717<01-M 

I  Project  No.  6596-002— Maryland) 

American  Hydro  Power  Co.;  Surrender 

of  Exemption 

September^.  1986. 

Take  notice  that  American  Hydro 
Power  Company,  exemptee  for  the 
proposed  Rocky  Gorge  Hydroelectric 
Projecl  No  6596  has  requested  that  ils 
exemption  be  terminated.  The 
exemption  was  issued  on  December  23. 
1982,  and  on  November  21. 1988.  the 
deadline  for  the  completion  of 
construction  was  extended  to  January  1, 
1989.  The  project  would  have  been 
located  on  the  Patuxent  River  in  the  City 
of  Laurel,  Prince  George's  and  Howard 
Counties.  Maryland.  No  on-site 
construction  activities  have  occurred. 
The  exemptee  states  that  due  to 
additional  costs  associated  with  the  Part 
12  report,  it  is  not  economically  feasible 
to  develop  the  project. 

The  exemptee  filed  ils  request  on  June 
23. 1988.  and  the  exemption  for  Project 
No.  6596  shall  remain  in  effect  through 
Ihe  thirtieth  day  after  issuance  of  this 
notice  unless  that  day  is  a  Saturday. 
Sunday  or  holiday  as  described  in  18 
CFR  385.2007.  in  which  case  the 
exemption  shall  remain  in  effect  through 
(he  first  business  day  following  that  day. 
New  applications  involving  this  project 
Bile,  to  the  extent  provided  for  under  18 
CFR  Pari  4,  may  be  filed  on  the  next 
business  day. 
Lois  D.  CasheU. 
Spcrvtary. 
(FR  Doc.  88-22040  Filed  »-26-88;  8:45  nml 

BK.UNG  CODE  CTIT-OI-H 


I  Docket  Nos.  CP88-809-O00.  el  at.) 

Texas  Eastern  Transmission  Corp..  et 
ai.;  Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Eastern  Transmission 
Corporation 

I  Docket  No.  CP88-809-000I 
September  21. 198a 

Take  notice  that  on  September  14, 
1988,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern).  P.O.  Box 
2521.  Houston,  Texas  77252.  filed  in 
Docket  No.  CP&8-809-000  and 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  authorizing  the  abandonment 
by  Texas  Eastern  of  a  900-hor8e power 
compressor  unit  and  appurtenant 
facilities  located  in  the  Main  Pass  Area. 
Block  6  Field,  offshore  Louisiana,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Texas  Eastern  proposes  to  abandon 
its  900-horsepower  compressor  and 
certain  appurtenant  facilities  which  are 
located  on  the  "A"  Central  Facility 
Platform  in  the  Block  6  Field.  It  is  staled 
(hat  the  subject  facilities  were  installed 
In  1982  under  budget-type  field 
compression  authorization  issued  in 
Docket  No.  CPB2-234  in  order  to 
continue  lo  receive  gas  supplies 
purchased  from  Mobil  Oil  Exploration  & 
Producing  Southeast  Inc.  (MOEPSI). 
Cities  Ser\'ice  Oil  and  Gas  Corporation 
and  Getty  Oil  Company. 

It  is  further  slated  that  MOEPSI,  the 
operator  of  the  facilities  in  the  Block  6 
Field,  has  exercised  its  rights  under 
FERC  Order  No.  451  and  terminated  its 
gas  purchase  contract  with  Texas 
Eastern  covering  ils  interests  in  the 
Block  6  Field  effective  April  1. 1988.  It  is 
further  stated  that  subsequent  lo  such 
termination.  MOEPSI  informed  Texas 
Eastern  that  its  plans  to  install  its  own 
compression  facilities  with  greater 
capacity  on  the  "A"  platform  sometime 
between  November  1986  and  March 


1969.  Texas  Eastern  advises  thai  in 
order  lo  make  room  for  MOEPSI's 
facilities,  it  is  proposing  lo  abandon  ils 
compressor  unil  and  remove  it  from  the 
platform. 

Texas  Eastern  stales  that  the 
remaining  gas  supplies  dedicated  to 
Texas  Eastern  in  the  Block  6  Field 
would  be  compressed  by  MOEPSI's 
facilities  when  installed.  It  is  staled  Ihut 
there  would  be  no  reduction  in  the  gas 
supplies  available  lo  Texas  Easlem 
from  this  field  as  a  result  of  the  removal 
of  the  compressor  unit. 

Comment  date:  October  12. 1988.  in 
accordance  with  Standard  Paragraph  F 
at  Ihe  end  of  this  notice. 

2.  Northern  Natural  Gas  Company 
Division  of  Enron  Corporation 

[Docket  No.  CP88-781-000] 
September  21. 1988. 

Take  notice  that  on  September  9, 1988. 
Northern  Natural  Gas  Company. 
Division  of  Enron  Corporation 
(Northern).  1400  Smith  Street.  Houston, 
Texas  77002,  filed  in  Docket  No.  CPe8- 
781-000.  a  request  pursuant  to  §157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authority  lo  realign  certain  volumes  of 
contract  demand  and  seasonal  service 
to  accommodate  future  deliveries  of 
natural  gas  to  Minnegasco.  Inc. 
(Minnegasco)  and  to  construct  one 
delivery  point  and  appurtenant  facilities 
to  accommodate  natural  gas  deliveries 
lo  the  community  of  Avon.  Minnesota, 
to  be  served  by  .Minnegasco  under 
Northern's  blanket  certificate  issued  in 
Docket  No.  CPa2-40l-000.  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  lo 
public  inspection. 

Specifically,  by  letter  dated  June  9. 
1988.  it  is  stated  that  Minnegasco  has 
advised  Northern  that  it  wishes  to 
realign  certain  volumes  purchased  under 
Northern's  Rate  Schedules  CD-I  and 
SS-1  between  the  existing  delivery- 
points  noled  below  and  the  proposed 
Avon  dehvery  point.  Northern  proposes 
herein,  in  accordance  with  Minnegasco's 
request,  lo  realign  volumes  as  follows: 


Vok»Ti«  (Md  pw  day) 

EnMtofflaM  Oetvay  Poim 

EaWmg  Aumarily 

PnipoMd 

CO-1 

SS-1 

CO-i 

SS-1 

Mm^-pnl. 

231 .563 
757 
485 
282 
88 
0 

105,437 
50 
50 
20 
» 
0 

231.513 
757 
485 
282 
88 
50 

CoMSpnng 

46 

RorkviKfl ,, 

102 

TnM 

233.176 

I0S.S87 

233.176 
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Ni>rlhefn  diso  requesls  authority  to 
construct  operate,  and  maintain  a 
measurement  station  to  accomoMMlate 
deliveries  of  gas  to  the  community  of 
Avon.  Minnesota  lo  be  ser\'ed  by 
Minnegasco.  It  is  slated  that  the 
estimated  peak  day  and  annual  volumes 
to  bp  Jelrvrred  fo  Minnegasto  al  the 
Avon  delivery  point  in  the  fifth  year  of 
service  will  be  1.537  Mcf  and  85.389  Mtf. 
respectively,  and  are  to  be  used  for 
residential  and  commerci^il  use.  The 
Avon  delivery  point  is  estimated  to  coat 
SlOO.OUO  which  will  be  Tmanced  from 
funds  on  hand- 
Comment  date:  November  7. 1986.  in 
accordance  with  Standard  Paragraph  G 
at  the  pnd  of  this  notice 

3.  Panhandle  Eastern  Pipe  Line 

Company 

|no*,lvt;(\u   CFB8-79i-00()l 
September  21.  19ea. 

Take  notice  that  on  SepU-mbef  \Z. 
1988,  Panhandle  Eastern  Pipe  I  me 
Company.  (Panhandle)  PO  Oox  1642. 
Houston.  Texas.  77251-U>42  filed  in 
Docket  No.  CP88-793-0IX)  a  request 
pursuant  to  §  157.205  of  the 
Commission  s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  khs  on 
behalf  of  GasTrak  Corporation 
(GasTrak),  under  its  blanket 
authorization  issued  In  Docket  No 
CP86-583-0CI0  pursuant  to  jtection  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  tn  public 
mspection. 

Panhandle  uould  perform  the 
proposed  interruptible  transportalum 
service  for  CasTrak.  a  marketer  of 
natural  gas.  pursuant  to  a  transportation 
a^cement  Rale  Schedule  PI  dated  lune 
16.  19B8.  The  terra  of  the  transportation 
agreement  is  for  a  primary  term  of  one 
month  from  the  initial  date  for  service, 
and  shall  continue  in  effect  month  to- 
month  ihereafitT  until  terminated  by 
either  party  upon  at  least  30  days'  prior 
notice  lo  the  other  party.  Pdnhandlt- 
proposes  to  transport  on  a  peak  day  up 
lo  13,800  dt-'kalhrrm  equivalent:  on  an 
averrti^e  day  up  to  13.800  dekalherm 
equivalent:  and  on  an  annual  basis 
5.037.000  dekatherm  equivalent  of 
natural  gas  for  purchase  by  Ohio  Valley 
Gas  Corporation  (Ohio  Valley). 
Panhandle  proposes  to  receive  the 
sub(er,t  ijas  from  various  exiting  points 
of  receipt  on  its  system  in  Texas. 
Oklahoma.  Kansas,  Colorado.  Wyoming. 
Illinois.  Louisiana,  offshore  Texas, 
offshore  LouLSiana  and  Canada- 
Panhandle  would  then  transport  and 
redeliver  such  volumes,  less  5.2  percent 
fuf!  used  and  unaccounted  for  line  loss 


to  Ohio  Valley  in  Randolph  Coiinly. 
Indiana.  Panhandle  avers  that  no  new 
facilities  nor  expansion  of  existing 
facilities  are  required  to  provide  the 
proposed  service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
§  284.223(a|(lJ  of  the  Commission  s 
Regulations.  Panhandle  commenced 
such  se  trim  piemen  ling  service  on 
August  1,  1968,  as  reported  in  Docket 
No.  ST8a-5233-00O. 

Comment  date:  Novemlwr  7.  1988,  in 
accordance  with  Standard  Paragraph  G 
af  the  end  of  this  notice 

4-  Panhandle  Eastern  Pipe  Line 
Company 

|l)fH:k(l  No  CPtl8-7in-0(M)| 
&-pienib<^2l.  1968 

Take  notice  that  on  September  12. 
1988.  Panhandle  Eastern  f^pe  Line 
Company.  (Panhandle)  PO.  Box  1642. 
Houston,  Texas  77251-1642  filed  in 
Docket  No.  CP88~791-ono  a  request 
pur?,uunl  lo  5  157.205  of  the 
Commission's  Regulalinns  under  the 
Natural  Gas  Act  (18  CFR  157.2051  for 
authorization  to  transp<irl  natural  gas  on 
behalf  of  Panhandle  Trading  Company 
(PTC),  under  its  blanket  authorization 
issued  in  Docket  No.  CP66-5a5-000 
pursuant  to  section  7  of  (he  Natural  Gas 
Act,  all  as  more  fully  set  forth  tn  the 
request  which  ts  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  would  peH'orm  the 
prujtosed  interruptible  transportation 
scrv  ice  for  PTC.  a  marketer  of  natural 
gas.  pursuant  to  a  transportation 
agreement  Rate  Sched.ile  PT  dated  |une 
1,1.  1908.  The  term  of  the  transportation 
Hgreenienl  is  for  a  primary  term  of  one 
month  from  the  initial  date  for  service. 
and  shall  continue  in  effect  month-to- 
month  thereafter  until  terminated  by 
either  part  upon  at  least  SOdays's  pnor 
notice  to  the  other  party.  Panhandle 
proposes  to  transport  on  a  peak  day  up 
to  100.000  dekatherm  equivalent:  on  an 
averdge  day  up  to  20.699  dekalherm 
equivalent:  and  on  an  annual  basis 
7.555,135  dekatherm  equivalent  of 
natural  gas  for  PTC.  Panhandle  proposes 
to  receive  the  subject  gas  from  various 
exiting  points  of  recipt  on  its  system  in 
Texas,  Oklahoma.  Kansas.  Colorado. 
Wyoming.  Illinois.  Louisiana,  offshore 
Texas,  offshore  Louisiana  and  Canada. 
Panhandle  would  then  transport  and 
redeliver  such  volumes,  less  5.2  percent 
fuel  used  and  unaccounted  for  line  loss 
to  Columbia  Gas  Transmission 
Company  in  Darke  and  Lucas  Counties. 
Ohio.  It  is  stated  that  the  subject  gas 


would  ultimately  be  re<lelivered  and 
purchased  by  various  end  users,  local 
distribution  companies,  and  intrastate 
pipelines.  Panhandle  avjrs  that  no  new 
facilities  nor  expansion  of  existing 
facililies  are  required  lo  provide  the 
proposed  service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuaut  lo  the  12(>~day  self 
implementing  provision  of 
$  284  223(aHl )  of  the  CommistUon's 
Regulations  Panhandle  commenced 
such  self-implementing  service  on 
August  1.  1988.  as  repotted  in  Docket 
No.  STea-5203-000 

Cortimfint  dntr:  NovemlM-T  7.  1980,  »n 
accordance  with  SlandanJ  Para^^raph  C 
at  the  end  of  this  notice. 

5.  Panhandle  Eastern  Pipe  Line 
Company 

IDiKtkel  No  CPbtt- 7V."M»JO) 
S«!ptemtH!r  21   191W 

Take  notice  that  on  September  12. 
1988,  Panhandle  Eastern  Pipe  Line 
Company.  (Panhandle)  P.O.  Box  1642. 
Houston.  Texas  77251-1642  filed  m 
Docket  No,  CP88-795-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  lo  transport  natural  gas  on 
behalf  of  Enlrado  Corporation 
(EnTmde).  under  its  blanket 
authorization  issued  in  Docket  No. 
CP86-5e5-000  pursuant  (o  section  7  of 
Ihe  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  filo 
with  the  Commission  and  open  lo  public 
inspection. 

Panhandle  would  perform  the 
proposed  imerruptible  transportation 
service  for  Fntrade.  a  marketer  of 
tiatural  gas,  pursuant  to  a  Iransporiation 
agreemenl  Rale  5»  hedule  PT  dated  |une 
23.  1988  1  he  term  of  the  transportation 
agreement  is  for  a  primary  term  of  one 
month  from  the  initial  date  for  service, 
and  shall  continue  in  effect  month-lo- 
monlh  thereafter  until  terminated  by 
either  parly  upon  at  least  30  days'  prior 
notice  to  the  other  parly.  Panhandle 
proposes  to  transport  on  a  peak  day  up 
to  50.000  dekalherm  equivalent:  on  a 
average  day  to  to  10.000  dekatherm 
equivalent:  and  on  an  annual  basts 
3.650.000  dekatherm  equivalent  of 
natural  gas  for  Entrade.  Panhandle 
proposes  to  receive  the  subject  gas  from 
various  exiling  points  of  receipt  on  its 
system  in  Texas.  Oklahoma,  Kansas 
Colorado.  Wyoming.  Illinois.  Louisiana, 
offshore  Texas,  offshore  Louisiana  and 
Canada.  Panhandle  would  then 
transport  and  redeliver  such  volumes, 
less  4.7  percent  fule  used  and 
unaccounted  for  line  loss  for  redeliver  to 
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various  existing  points  of  redelivery  in 
Illinois.  It  is  stated  that  the  subject  gas 
is  would  be  purchased  by  various  end- 
users.  Panhandle  avers  that  no  new 
facililies  nor  expansion  of  existing 
facilities  are  required  to  provide  the 
proposed  service. 

It  is  explained  that  the  proposed 
service  Is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
§  284.223(a)(1)  of  the  Commission's 
Regulations.  Panhandle  commenced 
such  self-implementing  service  on 
August  1. 1988.  as  reported  in  Docket 
No.  STB&-5234-000. 

Comment  date:  November  7.  1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Panhandle  Eastern  Pipe  Une 
Company 

IDockel  No  CP88-794-000I 
September  21.  I9B8. 

Take  notice  that  on  September  12. 
1988.  Panhandle  Eastern  Pipe  Une 
Company.  (Panhandle)  P.O.  Box  1642, 
Houston.  Texas  77251-1642  fUed  in 
Docket  No.  CP88- 794-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulahons  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Natural  Gas  Clearinghouse. 
Inc.,  (NGC).  under  its  blanket 
authorization  issued  in  Docket  No. 
CP86-585-000  pursuant  lo  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Panhandle  would  perform  the 
proposed  interruptible  transportation 
service  for  MGC,  a  marketer  of  natural 
gas,  pursuant  to  a  transportation 
agreement  Rate  Schedule  PT  dated  July 
28, 1988.  The  term  of  the  transportation 
agreement  is  for  a  primary  term  of  one 
month  from  the  initial  date  for  service, 
and  shall  continue  in  efTecl  monlh-to- 
monlh  thereafter  until  terminated  by 
either  party  upon  at  least  30  days'  prior 
notice  to  the  other  party.  Panhandle 
proposes  to  transport  on  a  peak  day  up 
to  100,000  dekalherm  equivalent:  on  a 
average  day  to  to  5.000  dekalherm 
equivalent  and  on  an  armual  basis 
1.825.000  dekatherm  equivalent  of 
natural  gas  for  NGC.  Panhandle 
proposes  to  receive  the  subject  gas  from 
various  exiting  points  of  receipt  on  its 
system  in  Texas.  Oklahoma.  Kansas 
Colorado,  Wyoming.  Illinois.  Louisiana. 
offshore  Texas,  offshore  Louisiana  and 
Canada.  Panhandle  would  then 
transport  and  redeliver  such  volumes, 
less  2.8  percent  fuel  used  and 


unaccounted  for  line  loss  to  Northern 
Natural  Gas  Company,  in  Kiowa 
County.  Kansas.  It  is  staled  that  the 
subject  gas  would  be  purchased  by 
various  end-users  and  local  distribution 
companies.  Panhandle  avers  that  no 
new  facililies  nor  expansion  of  existing 
facilities  are  required  to  provide  the 
proposed  service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
5  284.223(aKl)  of  Ihe  Commission's 
Regulations.  Panhandle  commenced 
such  self -implementing  service  on 
August  2,  1988.  as  reported  in  Docket 
No.  ST88-5237-000. 

Comment  date:  November  7. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Panhandle  Eastern  Pipe  Line 
Company 

IDockel  No.  CP8a-792-000) 

September  21. 1988. 

Take  notice  that  on  September  12. 
1988.  Panhandle  Eastern  Pipe  Line 
Company.  (Panhandle)  P.O.  Box  1642 
Houston.  Texas  77251-1642,  filed  in 
Docket  No.  CP88-79^-000  a  request 
pursuant  to  5  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Central  Soya  Company.  Inc. 
(Central),  under  its  blanket 
authorization  issued  in  Docket  No. 
CP86-5e5-OO0  pursuant  lo  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Panhandle  would  perform  the 
proposed  interruptible  transportation 
service  for  Central,  an  end-uRpr  of 
natural  gas,  pursuant  fo  a  transportation 
agreement  Rale  Schedule  PT  dated  July 
27. 1988.  The  term  of  the  transportation 
agreement  is  for  a  primary  term  of  one 
month  from  the  initial  date  for  service, 
and  shall  continue  in  effect  month-Io- 
month  thereafter  until  terminated  by 
either  party  upon  at  least  30  days'  prior 
notice  to  the  other  party.  Panhandle 
proposes  to  transport  on  a  peak  day  up 
to  e.ltX)  dekalherm  equivalent;  on  an 
average  day  up  to  2.600  dekatherm 
equivalent  and  on  an  annual  basis 
949.000  dekatherm  equivalent  of  natural 
gas  for  Cental.  Panhandle  proposes  lo 
receive  the  subject  gas  from  various 
exisiting  points  of  receipt  wi  its  system 
in  Texas.  Oklahoma.  Kansas,  Colorado. 
Wyoming.  Hliiiois.  Louisiana,  offshore 
Texas,  offshore  Louisiana  and  Canada. 
Panhandle  would  then  transport  and 


redeliver  such  volumes,  less  2.8  percent 
fuel  used  and  unaccounted  for  line  loss 
to  Natural  Gas  Pipeline  Company  in 
Clark  County.  Kansas.  It  is  staled  that 
Central  is  the  purchaser  and  end-user  of 
the  subject  gas.  Panhandle  avers  that  no 
new  facilities  nor  expansion  of  existing 
facilities  are  required  lo  provide  the 
proposed  service. 

it  is  explained  that  the  proposed 
ser\'ice  is  currently  being  performed 
pursuant  to  the  120-day  self- 
implementing  provision  of  §  284.223(a)ll ) 
of  the  Commission's  Regulations. 
Panhandle  commenced  such  self- 
implemenung  service  on  August  1.  1988. 
as  reported  m  Docket  No.  ST88-5235- 
000. 

Comment  dote:  November  7. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

B.  Panhandle  Eastern  Pipe  line 
Company 

IDockel  No.  CP88-729-«)0j 
September  22. 19BB. 

Take  notice  thai  on  August  29. 1988. 
Panhandle  Eastern  Pipe  Line  Company. 
(Panhandle)  P.O.  Box  1642.  Houston. 
Texas  77251-1642.  filed  in  Docket  No. 
CP88-729-000  a  request  under  section 
7(b)  of  the  Commission's  Regulations 
under  the  Natural  Gas  .^ct  for  a 
certificate  permitting  and  approving  a 
partial  abandonment  of  jurisdictional 
sales  service  provided  to  Central  Illinois 
Public  Service  Company  (Central 
Illinois)  an  existing  jurisdictional  sales 
customer  of  Panhandle,  all  as  more  fully 
set  forth  in  the  request  with  the 
Commission  and  open  lo  public 
inspection. 

Panhandle  states  that  it  has  entered 
into  an  interim  contract  with  Central 
Illinois  dated  August  26,  1988  (Interim 
Contract).  This  Interim  Contract  consists 
of  a  Part  A  and  a  Part  B  which  govern 
the  volumes  lo  be  sold  and  purchased 
thereunder.  It  is  slated  that  the  volumes 
specified  under  Part  A  of  the  Interim 
Contract  are  the  same  volumes  currently 
delivered  to  Central  Illinois  but  that  the 
volumes  specified  under  Pari  B  of  the 
Interim  Contract  represent  a  reduction 
in  the  sales  service  provided  to  Central 
Illinois  as  required  by  Central  Illinois  for 
continued  gas  service.  In  the  instant 
application.  Panhandle  requests  that 
effective  November  1. 1988  its  sales  CD 
obligation  to  Central  Illinois  be  reduced 
from  the  existing  level  to  the  new 
contract  demand  level  shown  m  Column 
2  of  the  table  below: 
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Januaiy. 

Marcn 

.AfKll   

May _.„ 

Juoe 


July 

Oc:ot>*f 
December  ... 


Existing  imonm 

conract  contract  ' 

devnand  (lemand  ' 

(Pylc*>  (Mcf)     I 


(1) 


(2) 


161.500 
161.500 
161.500 
It  0.000 
80,000 
4S.0O0 
35.000 
35.000 
56.000 
110.000 
161.500; 

lei.soo 


150.000 

150.000 
150  000 
102  000 
75,000 
42  00O 
53,000 
33.000 
52,000 
102,000 
150,000 
150.000 


reduc- 
hoc 
(Mcf) 

(3) 


11.500 

11.500 
11,500 
S.OOO 
5,000 
3000 
2.000 
2,000 
4.000 
9.0O0 
11  500 
11.500 


Comment  date:  October  13. 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice, 

9  .Algonquin  Gas  Transmission 
Company 

[Doc:lc«t  No,  CP8fl-fl06-000| 
September  22.  1988. 

Take  notice  that  on  September  14. 
1988,  .Mgonquin  Gas  Transmission 
Company,  (Algonqum),  Soldiers  Field 
Road.  Boston.  Massachusetts  01235. 
filed  m  Docket  No.  CPB8-806-000  an 
application  pursuant  to  section  7(r.)  of 
the  Natural  Gas  Act  for  u  cerUficate  of 
public  convenience  and  necessity 
duihonzing  Aljjonqum  to  provide  a  firm 
trimsportation  service  for  Ocean  State 
Power  (Ocean  State)  and  to  construct 
and  operate  certain  pipeline  facilities,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

In  its  application.  Algonquin  states 
that  the  proposed  service  would  involve 
the  receipt,  firm  transportation,  and 
delivery  of  up  to  50.000  dekatherms  per 
day  of  natural  gas  for  a  primary  term  of 
twenty  years  starting  upon  the 
commencement  date  which  is 
contemplated  to  be  November  1,  1989 
Algonquin  proposes  to  transport  the 
volumes  from  a  point  of  interconnection 
with  Tennessee  Gas  Pipeline  Company 
(Tennessee)  at  Mendon.  Massachusetts 
to  a  new  metering  station  and  delivery 
point  near  Burrillville,  Rhode  Island  at 
the  proposed  site  of  the  Ocean 
Sidtepower  plant.  It  is  slated  that  Ocean 
Stdte  would  take  dehvery  of  the  natural 
gfis  to  fuel  its  proposed  electric 
generaling  plant 

Algonquin  proposes  to  provide  this 
service  through  a  backhaul 
iransportation  arrangement.  To  effect 
this  backhaul.  Algonquin  proposes  to 
acquire  approximately  five  acres  near 
Its  existing  interconnection  with 
Tennessee  at  Mendon.  Massachusetts 
and  install  a  1.300  horsepower 
centrifugal  compressor.  Algonquin 


slates  that  the  proposed  compression 
would  enable  Algonquin  to  deliver  the 
gas  received  from  Tennessee  at 
Mendon.  Massachusetts  into  its  pipeline 
system  from  which  an  equivalent 
quantity  of  gas  would  be  delivered  to 
Ocean  State  from  either  Algonquin's 
existing  24-inch  mainline  or  its  30-inch 
mainline  loop.  Algonquin  further 
proposes  to  construct  and  operate  a 
meter  station  at  the  pn:)poBed  Ocean 
State  site  at  Bumllville.  Rhode  Island.  It 
is  staled  that  the  proposed  facilities 
would  be  constructed  during  the  summer 
of  19^  for  an  in-service  date  of 
November  1. 1969.  at  aa  estimated  cost 
of  $4.6  million. 

Algonquin  states  that  its  proposed 
service  for  Ocean  Slate  was  originally 
proposed  on  March  27, 19B7.  In  response 
to  a  data  request  form  the  Commission 
Staff  regarding  Docket  No.  CP87-132- 
000,  Tennessee's  proposal  to  provide  a 
firm  transportation  service  for  Ocean 
State.  Algonquin  contends  that  its 
proposal  (called  "the  Algonquin 
Alternative")  is  supenor  to  Tennessee's 
proposal  submitted  in  Docket  Nos. 
CP87-131  and  CP87-132  in  terms  of 
efficiency  and  environmental 
consequence.  Alonquin  explains  that  its 
facilities  are  favorably  located  to 
provide  the  transportation  service  with 
the  addition  of  a  single  compressor 
station  compared  with  Tennessee's 
proposed  constuction  of  approximately 
110  miles  of  20-inch  pipeline. 

Algonquin  states  that  the  service 
would  be  designated  as  Rate  Schedule 
X-38  and  would  be  contained  in 
Algonquin's  FERC  Gas  Tariff  Onginal 
Volume  No.  2.  It  is  stated  that  deliveries 
would  be  subject  to  fuel  reimbursement 
in  accordance  with  the  provisions  of 
section  29  of  the  General  Terms  and 
Conditions  of  Algonquin's  FERC  Gas 
Tariff  Second  Revised  Volume  No.  1 
Algonquin  proposes  to  charge  Ocean 
State  a  Hrm  demand  charge  to  recover 
Algonquin's  investment  in  the  related 
facilities  proposed  by  Algonquin  herein. 

Comment  date:  October  13.  1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  Tennessee  Gas  Pipeline  Company 

(Docket  No  CP88-7T7-0(K1| 
September  22. 198« 

Take  notice  that  on  September  8. 1988. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511.  Houston. 
Texas  77252.  filed  in  Docket  No.  CPSa- 
777-000  a  request,  as  supplemented 
September  13,  1988,  pursuant  to 
55  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  for  Enron  Gas 


Marketing.  Inc.  (Enron),  a  marketer, 
under  its  blanket  certificate  issued  in 
Docket  No  Cr^7-ll.'M)00  pursuant  to 
section  7  of  the  .Natural  Gas  Act.  all  as 
more  fully  set  forth  In  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Tennessee  proposes  to  transport  up  to 
200.000  Dt  of  natural  gas  per  day  for 
Enron  on  an  interruptlble  basis  pursuant 
to  a  Iransportation  agreement  dated  July 
22. 1988  between  Tennessee  and  Enron. 
Tennessee  slates  that  it  would  receive 
the  gas  for  Enron's  account  in  offshore 
Texas,  offshore  Louisiana  and  the  states 
of  Louisiana,  Mississippi,  and  Texas. 
Tennessee  indicates  that  it  woud 
redeliver  natural  gas  for  the  account  of 
Enron  to  delivery  points  off  Tennessee's 
system  in  multiple  states. 

Tennessee  stales  that  the  estimated 
average  daily  quantity  would  be  99  Dl 
and  that  the  annual  quantities  would  be 
36.  135  Dt.  It  is  further  staled  that 
ser\'ice  under  S  284.223(a)  commenced 
August  6.  1988.  as  reported  in  Docket 
No  ST88-5415.  Tennessee  indicates  that 
Ihe  service  would  have  a  term  of  ten 
years  and  continue  on  a  monthly  basis 
thereafter.  Tennessee  proposes  to 
charge  Enron  a  rate  pursuant  to 
Tennessee's  currently  effective  Rale 
Schedule  IT.  No  new  facilities  are 
proposed  herein. 

Comment  date:  November  7, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Panhandle  Eastern  Pipe  Line 

Company 

I  Docket  No  Cf •88-727-000] 

September  22. 1980. 

Take  notice  that  on  August  29. 1988. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642.  Houston. 
Texas  77251-1642.  filed  in  Docket  No. 
CP88-727-000  a  request  under  sections 
7(b)  and  7(c)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  a  certificate  permitting  and 
approving  a  partial  abandonment  and 
authorizing  the  modification  of 
jurisdictional  sales  service  provided  to 
Citizens  Gas  Company  (Citizens),  an 
existing  jurisdictional  sales  customer  of 
panhandle,  all  as  more  fully  set  forth  in 
the  request  with  the  Commission  and 
open  to  public  inspection. 

In  its  application.  Panhandle  requests 
a  certificate  authorizing  it  to  implement 
an  interim  gas  sales  contract  dated 
August  26.  1988  under  Rale  Schedule 
LS-1  (interim  Contract)  which  provides 
for  a  levelized  monthly  firm  sales 
contract  demand  of  100.000  Mcf  of 
natural  gas  per  day;  but  only  in  the 
event  that  the  Commission  approves  the 
application  of  Texas  Gas  Transmission 
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Corporation  (Texas  Gas)  in  Docket  No. 
CP87-205-O00.  It  is  further  stated  this 
Interim  service,  if  effectuated,  is 
intended  to  replace  the  current  service 
which  Panhandle  provides  to  Citizens 
under  Rate  Schedule  G-1.  Panhandle 
requests  authonty  to  reduce  the  firm 
level  of  sales  service  which  il  currently 
provides  to  the  interim  contract  demand 
level  as  shown  in  Column  2  of  the  table 
below; 


Januafy 

Februwy... 

Mwch 

April     


Jury_ 
August.- 


Septsfflbsr... 


cjusing  I  Interim 
contract    coniracl 

(Mel) 


t; 


(1) 


t2) 


reduo> 

bon 
(Mcf) 

P) 


MO.OOO 
240.000 

240,000 
135,000 1 
124.000 ! 

106.000' 

99.0001 

102.000] 

117.0001 

127,000' 

I  240.000 1 

I  240,000] 


100.000 
100.000 
100.000 

100.000 
100.000 
100.000 
100.000 
100.000 

100.000) 
100,000' 
100.000! 

100,000, 


-J_ 


Comment  dated:  October  13, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

12.  Panhandle  Eastern  Pipe  Line 
Company 

IDocket  No.  CP88-726-000I 
Seplemtwr  22,  1988. 

Take  notice  that  on  August  29,  198B. 
Panhandle  Eastern  Pipe  Line  CAjmpany 
(Panhandle).  P  O.  Box  1642.  Houston, 
Texas  77251-1642.  filed  in  Docket  No. 
CP88-726-000  a  request  under  sections 
7(b)  and  7(c)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  a  certificate  permitting  and 
approving  a  partial  abandonment  and 
authorizing  the  modification  of 
jurisdictional  sales  service  provided  to 
Battle  Oeek  Gas  Company  (Battle 
Creek),  an  existing  iunsdictional  sales 
customer  of  Panhandle,  all  as  more  fully 
set  forth  in  the  request  with  the 
Commission  and  optn  to  public 
inspection. 

In  its  application.  Panhandle  requests 
a  certificate  authorizing  II  to  provide  a 
modification  of  ser\ice  to  Battle  Creek. 
Il  is  stated  that  Panhandle  and  Battle 
Creek  entered  Inio  an  interim  gas  sales 
contract  under  Rate  Schedule  LS-1 
dated  August  26.  1988  (Interim  Contract) 
which  provides  for  a  levelized  raunihly 
firm  sales  contract  demand  of  5„100  Mcf 
of  natural  gas  per  day.  Panhandle  and 
Battle  Creek  intend  for  this  8er\'ice  to 
replace  the  current  senice  which 
Panhandle  provides  to  Battle  Creek 
under  Rate  Schedule  G-\.  The  table 


below  shows  the  existing  firm  sales 
contract  demand,  the  level  of  firm  sales 
contract  demand  under  the  Interim 
Contract  requested  by  Panhandle  and 
the  level  of  reduced  sales  contract 
demand.  Specifically.  Panhandle 
requests  that  effective  November  I. 
1988,  it  be  granted  a  certificate 
authorizing  it  to  convert  the  sales 
service  that  it  provides  to  Battle  Creek 
from  Rate  Schedule  G-1  to  Rale 
Schedule  LS-1  and  lo  reduce  the  level  of 
contract  demand  as  shown  below: 


140.000 
140.000 
140.000 
35.000 
24,000 
6,000 

2.000 

17.000 
27.000 
140.000 
140.000 


Uoom 

ExMng 
oonVKl 
demand 

nueo 

oontracl 

demand 

Amount 

01 
reduc- 
ton 
(McF) 

CI 

B) 

m 

January 

48.000 

wxm 
4t.<m 

37.000 
30.000 
2S.0OO 

isiax) 

25.000 

aaooo 

38.000 
48,000 
48.000 

SJOO 
6,000 
5.300 
5.300 
5.300 
5.300 
5.300 
5J00 
5.300 
5.300 
5,300 
5,300 

42.700 
42.700 

A(« 

Mj.y          ,      _   

31,700 
24,700 
19  700 

.kiM 

24,700 

November 

42^700 
42.700 

Comment  date:  October  13. 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  his  notice 

13.  Panhandle  Eastern  Pipe  Line 
Company 

(Dockel  No.  CP8&-78-0(»| 
Seplf!ml>er  22. 19Bft. 

Take  notice  that  on  August  29.  1988. 
Phanhandle  Elastem  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642.  Houston. 
Texas  77251-1642.  filed  on  Dockel  No. 
(^P88-72e~000  a  request  under  section 
7(b)  of  the  Commissions  Regulations 
under  the  Natural  Gas  Act  for  a 
certificate  permitting  and  approving  a 
partial  abandonment  of  jurisdictional 
sales  service  provided  to  Illinois  Power 
Company  (Illinois  Power),  an  existing 
jurisdictional  sales  cu.stomer  of 
Panhandle,  all  as  more  fully  set  forth  in 
the  request  with  the  Commission  and 
open  lo  public  inspection. 

In  its  application.  Panhandle  requests 
that  the  Commission  issue  an  order 
permitting  and  approving  partial 
abandonment  of  its  firm  sales  obligation 
to  Illinois  Power  under  an  interim 
contract  between  the  parties  which 
provides  for  a  reduced  level  of  service. 
It  is  staled  in  the  application  thai  the 
volumes  specified  under  the  interim 
contract  represent  the  level  of  service 
required  by  Illinois  Power  for  continued 
gas  service.  The  table  below  shows  the 
existing  contract  demand,  interim 


contract  demand  and  amoun 
reduction  requested: 


Momh 

demand 
(ktel) 

demand 
(Mcf) 

feduc- 

ton 
(Mrt) 

HI 

» 

(3) 

January,-             

Febfuary 

Mamh 

230,000 
230,000 
230,000 
136.000 
106000 
66,000 
82,000 
62,000 
86.000 
138.000 
230.000 
230.000 

115.000 
115.000 
115.000 
4S.O0O 
30,000 
20.000 
20  000 
20,000 
30.000 
6S.000 
115A10 
115.000 

115.000 
115.000 

ADri.. 

91  000 

tSy.. 

76  000 

June.... _ 

4a  000 

j-^ 

August 

42.000 
42  00G 

Ocloeer  ..  _.. 

November 

nATMnhor 

56.000 
73  000 
115.000 
115000 

Comment  date:  October  13. 1388.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F  An>  person  desiring  to  be  heard  or 
make  any  protest  with  reference  lo  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
RegulaIor>'  Commission.  &Z5  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  a  motion  to  inter\'ene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (le  CFR  157.10),  AM  protests 
filed  with  Ihe  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  ser\'e  to  make  the  proteslanls 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  parly  m 
any  hearing  therein  must  file  a  motion  lo 
intervene  in  accordance  with  Ihe 
Commission's  Rules 

Take  further  notice  that,  pursuant  to 
the  authority  contained  m  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regu!ator>'  Commission  by 
section  7  and  15  of  the  Natiu-al  Gas  An 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  fibng 
if  no  motion  to  intervene  is  filed  within 
the  lime  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commissiop  on  its  own  motion 
believes  that  a  forma!  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 
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Under  the  procedure  herein  provided 
fur.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214}  a  motion  to  intervene  or 
notice  of  inter\'ention  and  pursuant  to 
1 157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  137.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
f:!ing  a  protest  the  instant  request  shall 
t'C  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Sfcretary. 

'FR  D'H.  88-22043  Filed  9-26-88.  3:45  ami 

StLLtNG  CODC  6717-01-11 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPTS-140101;  FnL-3454-71 

Access  to  Confidential  Business 
Information;  Labat-Anderson.  Inc. 

agency:  Environmental  Protection 
Agency  (EPAJ. 
action:  Notice. 

summary:  EPA  has  authorized  its 
contractor.  La  bat-Anderson. 
Incorporated  [LA!)  of  Arlington.  VA,  for 
access  to  information  which  has  been 
submitted  to  EPA  under  secion  5  of  the 
Toxic  Substances  Control  Act  (TSCA). 
Some  of  the  information  may  be  claimed 
or  determined  to  be  confidential 
bu.siness  information  (CBI). 

DATE  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
thdo  October  11.  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl.  Acting  Dirpctor.  TSC.^ 
Assistance  Office  (TS-799|,  Officp  of 
Toxic  Substances.  Environmental 
Prntection  Agency.  Rm  EB-44.  401  M 
Street  SVV,.  Washington.  DC  20460.  (202) 
554-1404.  TDD:  [202]  554-()5.il, 

SUPPLEMENTARY  INFORMATION:  Under 

TSCA.  EPA  must  determme  whether  the 
manufacture,  processing,  distribution  in 
commerce,  use.  or  disposal  of  certain 


chemical  substances  or  mixtures  may 
present  an  unreasonable  risk  of  injury  to 
human  health  or  the  environment.  New 
chemical  substances,  i.e..  those  not 
listed  on  the  TSCA  Chemical 
Substances  Inventory,  are  evaluated  by 
EPA  under  section  5  of  TSCA.  Existing 
chemical  substances,  i.e..  those  listed  on 
the  TSCA  Invenlor>'.  are  evaluated  by 
the  Agency  under  sections  4.  6,  7  and  8 
of  TSCA.  Certain  existing  chemical 
substances  intended  to  be  exported  to 
foreign  countries  are  required  to  be 
reported  to  EPA  under  section  12  of 
TSCA.  New  and  existing  chemical 
substances  intended  to  be  imported  into 
the  United  States  are  evaluated  by  EPA 
under  section  13  of  TSCA.  Petitions 
received  by  EPA  to  initiate  a  proceeding 
for  the  issuance,  amendment,  or  repeal 
of  a  rule  under  sections  4,  6.  or  8  or  an 
order  under  section  5(e}  or  B(b)(2)  are 
evaluated  by  EPA  under  section  21  of 
TSCA. 

Under  contract  no.  68-01-7352. 
contractor  LAL  till  19th  Street  North. 
Suite  600.  Arlington.  VA  will  assist  the 
Office  of  Toxic  Substances'  Information 
Management  Division  in  performing 
literature  searches  to  support  the  review 
of  Premanufacture  Notifications  under 
section  5  of  TSCA. 

In  accordance  with  40  CFR  2.306()). 
EPA  has  determined  that  under  contract 
No.  68-01-7352,  LAI  will  require  access 
to  CBI  submitted  to  EPA  under  TSCA  to 
perform  successfully  the  duties  specified 
under  the  contract.  LAI  personnel  will 
be  given  access  to  information 
submitted  under  section  5  of  TSCA. 
Some  of  the  information  may  be  claimed 
or  determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  section 
5  of  TSCA  that  EPA  may  provide  LAI 
access  to  these  CBI  materials  on  a  need- 
to-know  basis.  All  access  to  TSCA  CBI 
under  this  contract  will  take  place  at 
EPA  Headquarters. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  is  scheduled  to 
expire  on  September  30. 1989. 

LAI  personnel  will  be  required  to  sign 
non-disclosure  agreements  and  will  be 
briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

Dated:  September  16. 10B8. 

Charies  L  Clkios. 

Director.  Off  ice  of  Toxtc  Substances. 

|FR  Doc.  88-22032  Filed  9-28-68:  8:45  amj 
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(OPTS— 140102;  FRL-3454-61 

Contractor  and  Subcontractor  Access 
to  Confidential  Business  Information 
AGENCY:  Envirunmenldl  Prute^Iian 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  has  authorized  several 
contractors  and  subcontractors  for 
access  to  information  which  has  been 
submitted  to  EPA  under  various  sections 
of  the  Toxic  Substances  Control  Act 
(TSCA).  Some  of  the  information  may  be 
claimed  or  determined  to  be  confidential 
business  information  (CBI).  EPA  is 
issuing  this  notice  to  inform  submitters 
of  changes  in  the  TSCA  CBI  arr.psi 
status  under  these  contracts 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl.  Acting  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agencv.  Rm.  EB-^4.  401  M 
Street  SW,.  Washington.  DC  2(M60.  (202) 
5.S4-14()4.  TDD:  [202]  554-0551. 
SUPfM^MENTARY  INFORMATION:  Under 

TSCA,  EPA  must  delennine  whether  the 
manufacture,  processing,  distribution  in 
commerce,  use,  or  disposal  of  certain 
chemical  substances  or  mixtures  may 
present  an  unreasonable  risk  of  in)ur\'  to 
human  health  or  the  environment.  New 
chemical  substances,  i.e..  those  not 
listed  on  the  TSCA  Chemical 
Substances  Inventory,  are  evaluated  by 
EPA  under  section  5  of  TSCA.  Existing 
chemical  substances,  i.e..  those  listed  on 
the  TSCA  Inventory  are  evaluated  by 
the  Agency  under  sections  4,  6,  7.  and  8 
of  TSCA.  Certain  existing  chemical 
substances  intended  to  be  exported  to 
foreign  countries  are  required  to  be 
reported  to  EPA  under  section  12  of 
TSCA.  New  and  existing  chemical 
substances  intended  to  be  imported  into 
the  United  States  are  evaluated  by  EPA 
under  section  13  of  TSCA.  Petitions 
received  by  EPA  to  initiate  a  proceeding 
for  the  issuance,  amendment,  or  repeal 
of  a  rule  under  section  4.  6.  or  8  or  an 
order  under  section  5(e)  or  6(b)(2)  are 
evaluated  by  EPA  under  section  21  of 
TSCA. 

In  accordance  with  40  CFR  2.306(j). 
EPA  has  determined  that  the  following 
contractors  and  subcontractors  will 
require  access  to  CBI  submitted  to  EPA 
under  TSCA  to  perform  sucessfuUy 
work  specified  under  their  contracts. 

Access  to  CBI  by  the  contractors  and 
subcontractors  shown  in  the  chart 
below  was  announced  in  earlier  Federal 
Register  notices.  EPA  is  issuing  this 
notice  to  inform  submitters  of  changes  in 
the  TSCA  CBI  access  status  under  these 
contracts. 

BILLING  CODE  6560-M-M 
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SECTIONS 

SITE 
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EXPIRATION 
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INFORMATION 

DATE/CITE 

TATF 

68-01-7380 

LllcmiL.il  Ah^tfdtts 

2340  Ulentangy  River 

52  FR  42037 

Service 

Road,  Colunbus,  OH 

S  &  8 

Contractor  Site 

(11/2/87) 

Sept.  30,  1989 

Q. 

68-02-4289 

Technical 

3202  Monroe  St. 

52  FR  38515 

50 

1 

Resources,  Inc. 

Rockvllle,  MD 

3  &  8 

EPA  Headquarters 

(10/16/87) 

Sept.  30,  1990 

< 

68-02-4236 

Maxlm.T  Corporation 

2101  E.  Jefferson  St. 
at  Executive  Blvd. 

52  FR  42037 

^ 

RockvlUe,  MD 

ALL 

EPA  Headquarters 

(11/2/87) 

Dec.  31,  1988 

2 

CD 

— ' 

68-01-7176 

InterAmer ica 

7926  Jones  Branch  Dr. 

4.  5.  6,  8, 

53  FR  15596 

-i 

Research  Corp. 

McLean,  VA 

12  4  13 

EPA  Headquarters 

(5/2/88) 

Sept.  30,  1989 

■ 

i 

68-01-7437 

Unisys  Corporation 

7925  Westpart  Drive 

EPA  Headquarters 

52  FR  44633 

McLean,  VA 

ALL 

6  RIP  Facilities 

(11/20/87) 

Jept.  30,  1992 

68-02-4296 

Oynamac  Corporation 

11140  Rockville  Pike 

4.  5,  6, 

EPA  Headquarters 

52  FR  43251 
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n' 

Rockvllle,  MD 
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68-0^-]U5fi 

Kesearch  Triangle 

Research  Triangle 

52  FR  1241 

Institute 

Park,  NC 

8 

Contractor  Site 

(1/12/87) 

Oct.  12.  1990 

68-02-A379 

Midwest  Research 

401  Harrison  Oaks 

RTP  Facilities  f, 

52  FR  44221 

1 

■^ 

Inst  itute 

Slvd.,  Gary,  NC 

6  &  8 

Contractor  Site 

(11/18/87) 

Sept.  30,  1989 

< 

on 
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68-0l-;jhl 

Planning  Research 

1500  Pliinninn 
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<;orp.  ,  Covernment 
Infurmatiun  Syst. 

Respiirch  Dr. 
McLean,  VA 

ALL 

EPA  Headquarters 

52  FR  37008 
(10/2/87) 

Sept.  30,  1991 

H 

c 

to 

g- 
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f)8-01-;i  76 

ate    Systems,  Inc. 

4020  Williamsburg  Ct . 

52  FR  42037 

§■ 

Fairfax,  VA 

ALL 

EPA  Headquarters 

(11/2/87) 

Dec.  31,  1988 
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The  contractors  and  subcontractors 
listed  above  that  are  authorized  to 
transfer  CBI  materials  from  EPA 
Headquarters  to  Ihpir  facihties  will, 
upon  cnmplelinj!  ri'view  of  the  CBI 
materials,  return  them  to  EPA. 
Contractors  and  subcontractors 
requiring  access  to  TSCA  CBI  at  their 
facilities  will  be  authorized  for  such 
access  under  the  EPA  "Contractor 
Requirements  for  the  Control  and 
Security  of  TSCA  Confidential  Business 
Information"  secunty  manual.  EPA  has 
received  their  security  plans  and  will 
perform  the  required  inspections  of  their 
facilities  before  CBI  access  at  the  sites 
will  be  allowed.  Contractor  and 
subcontractor  personnel  will  be  required 
to  sign  non-disclosure  agreements  and 
will  be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI,  ' 

Dnledr  September  18. 1988. 
Charli»  U  Elkins, 

Direclor,  Office  of  Toxic  Suhslances. 
|KR  Doc.  88-22033  Fllod  9-26-88:  8:45  dm| 
BUIMS  cooc  esto-wHa 


(OPTS-140100:  FRL-3454-51 

Access  to  Confidential  Business 
Information  by  Research  and 
Evaluation  Associates 

AGENCY:  Environmental  Protection 
.•\gfcncy  (EPA). 
action:  Notice. 

summary:  EPA  has  authorized  its 

( (inlractor.  Research  and  Evaluation 
Associates  |REA|  of  Chapel  Hill.  NC.  for 
access  to  information  which  has  been 
submitted  to  EP.'\  under  all  sections  of 
the  Toxic  Substances  Control  Act 
(TSCA).  Some  of  the  information  may  be 
claimed  or  determined  to  be  confidenlial 
business  information  {CRI|. 
DATE:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  October  11. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  M.  Stahl.  Actinc  Director,  TSCA 
Assistance  Office  (TS-"i»),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  FS-]4.  401  M 
Street  SW,,  Washington,  DC  a)460.  (202) 
.';.';4-H04.  TDD:  (202|  554-0551, 

suppi^MENTARY  INFORMATION:  Under 
TSCA,  EPA  must  determine  whether  the 
manufacture,  processing,  distribution  in 
commerce,  use,  or  disposal  of  certain 
chemical  substances  or  mixtures  may 
present  an  unreasonable  risk  of  injury  to 
human  health  or  the  environment.  New 
chemical  substances,  i,e,.  those  not 


listed  on  the  TSCA  Chemical 
Substances  Inventor}',  are  evaluated  by 
EPA  under  section  5  of  TSCA,  Existing 
chemical  substances,  i,e.,  those  listed  on 
the  TSCA  Inventory,  are  evaluated  by 
the  Agency  under  sections  4,  6,  7,  and  8 
of  TSCA,  Certain  existmg  chemical 
substances  intended  to  be  exported  to 
foreign  countries  are  required  to  be 
reported  to  EPA  under  section  12  of 
TSCA,  New  and  existing  chemical 
substances  intended  to  be  imported  into 
the  United  States  are  evaluated  by  EPA 
under  section  13  of  TSCA,  Petitions 
received  by  EPA  to  initiate  a  proceeding 
for  the  issuance,  amendment,  or  repeal 
of  a  rule  under  section  4.  6.  or  8  or  an 
order  under  section  5(e)  or  6|b)(2)  are 
evaluated  by  EPA  under  section  21  of 
TSCA. 

Under  contract  no.  68-D8-0018. 
contractor  REA.  100  Europa  Drive,  Suite 
590.  Chapel  Hill.  NC  will  assist  the 
Office  of  Air  Quality  Planning  and 
Standards  (OAQPS)  in  designing  and 
implementing  a  system  for  the  handling, 
tracking,  and  safeguarding  of  CBI 
gathered  under  TSCA,  the  Resource 
Conservation  and  Recovery  Act.  and  the 
Clean  Air  Act  and  used  by  OAQPS  in 
pursuit  of  air  pollution  control  projects. 

In  accordance  with  40  CFR  2,306(j|. 
EPA  has  determined  that  under  contract 
No.  68-D8-0018.  REA  will  require  access 
to  CBI  submitted  to  EPA  under  TSCA  to 
perform  successfully  the  duties  specified 
under  the  contract,  REA  personnel  will 
be  given  access  to  information 
submitted  under  all  sections  of  TSCA, 
Some  of  the  information  may  be  claimed 
or  determined  to  be  CBI, 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
REA  access  to  these  CBI  materials  on  a 
need-to-know  basis.  All  access  to  TSC.-\ 
CBI  under  this  contract  will  take  place 
at  EPA's  Research  Triangle  Park 
facilities- 
Clearance  for  access  to  TSCA  CBI 
under  this  contract  is  scheduled  to 
expire  on  September  30. 1989. 

REA  personnel  will  be  required  to 
sign  non-disclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

Dated:  September  16. 1988. 

Charles  L.  Skins, 

Director.  Office  of  Toxic  Substances. 
|FR  Doc,  88-22034  Filed  S-2fr-88:  8:45  am) 
BILUNG  COM  eSm-HMt 


IFnL-345«-1| 

Simpson  Road  Drum  Site:  Notice  of 
Proposed  Settlement:  Sherwin- 
Williams  Co. 

AGENCY:  Environmental  Protection 
Agency, 

ACTION:  Notice  of  proposed  settlement, 

summary:  Under  section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ICERCLAI,  the  En\ironmental 
Protection  .Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
Simpson  Road  Drum  Site,  Atlanta, 
Georgia,  with  the  Sherwin-Williams 
Company.  EPA  will  consider  public 
comments  on  the  proposed  settlement 
for  thirty  days,  EPA  may  withdraw  from 
or  modify  the  proposed  settlement 
should  such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms,  Tex  Ann  Reid,  Environmental 
Specialist,  Investigation  and  Cost 
Recovery  Unit,  Site  Investigation  and 
Support  Branch,  Waste  Management 
Division,  US.  EPA,  Region  IV.  345 
Courlland  St..  NE..  Atlanta.  GA  .30365. 
404-347-5059. 

Written  comments  may  be  submitted 
to  the  person  above  by  (30)  days  from 
date  of  publication. 

Date:  September  16. 1988. 
Joe  R.  Franznuthes, 
.\cling  Rt^wnal  .administrator, 
[n  Doc  88-220.15  Filed  9-26-88:  8:45  am) 
BILUNG  cooc  6S60-M-H 


(OfTS-44516;  FRL-3454-31 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces  the 
receipt  of  test  data  on  oriho-cresol  ICAS 
No,  95-48-7)  and  hexafiuoropropene 
(CAS  No,  116-15-41  submitted  pursuant 
to  final  test  rules  under  the  Toxic 
Substances  Control  Act  (TSCA|, 
Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  .M,  Stahl,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm,  EB-44,  402  M  Si,, 
SW,.  Washington,  DC  20460.  (202)  554- 
0551, 
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SUP^UEMENTARV  INFORMATION:  S^Ctirm 
4(d]  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated  under 
section  4|aj  withm  IS  days  after  it  is 
received, 

L  Tesl  Da  la  Submis&iona 

Test  data  for  ortho-creso!  was 
submitted  by  the  Chemical 
Manufacturerg  Association  Cresol 
Program  Pane!  pursuant  to  a  test  rule  a 
40  CFR  799  1250  It  was  received  by  EPA 
on  September  6.  1388.  The  submission 
describes  a  mutagenicity  teat  on  ortho- 
cresol  m  the  m  vitro  transformation  of 
BALB/C-3T3  ceils  assay  in  the  presence 
of  a  rat  hver  cell  aclivalLon  system. 
Mutagenicity  testing  is  required  by  this 
test  rule. 

Cresols  are  used  as  wire  ename! 
solvents,  automotive  cleaners,  and 
orsjanic  intermediates  in  manufacturing 
phenolic  resins  and  phosphate  esters. 
Additional  uses  of  either  individual 
isomers  or  mixtures  are:  In  the 
production  of  several  herbicides  and 
disinfectants,  as  cleaning  compounds, 
degreasers  and  antioxidants,  and  m  ore 
flotation 

Test  data  for  hexafluoropropene  was 
submitted  by  E.I.  Du  Pont  de  Nemours 
and  Company.  Inc.  punuant  to  a  test 
rule  at  40  CFR  799.1700.  It  was  received 
by  EPA  on  September  2. 1988.  The 
submission  is  an  addendum  to  the  final 
report,  mutagenicity  evaluation  of 
hexafluoropropene  in  the  CHO/HPRT 
dss-iy,  submitted  to  EPA  on  May  16. 
1988.  Mutagenicity  testing  is  required  by 
this  test  rule. 

Fluoroalkenes  are  used  as  precursors 
m  the  manufacture  of  highly  specialized 
polymers  and  elastomers. 

EPA  has  initiated  its  renew  and 
evaluation  process  for  these  data 
submissions  At  this  time,  the  Agency  is 
unable  to  provide  any  determmahon  as 
to  their  completeness. 

11.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(dl  receipt  of 
data  notice  (docket  number  OPTS- 
44516).  This  record  includes  copies  of  alt 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
am.  to  4  p.m..  Monday  through  Friday, 
except  legal  holidays,  in  the  TSCA 
Pubhc  Docket  Office,  Rm.  NE-C004.  401 
M  Si  .  SW  .  Washington.  DC  20460 

Aulhonly:  1:".  U  S  C.  2603 


Dated:  September  2a  19Ml 
Frank  D.  Kov«r, 
Acting  Director,  Existing  Chemical 

Assessment  Division.  Office  of  Toxic 
Substances. 

|FR  Doc.  88-22036  Filed  9-26-88;  8:45  am] 
BILUNO  COOC  «M0-4O-H 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation  (FAR): 
Agency  Information  Collection 
Acttvttlea  Under  0MB  Review 

agency:  OfHce  of  Acquisition  Policy 

and  Regulations  (VP).  GSA. 

The  GSA  hereby  gives  notice  under 
the  Paperwork  Reduction  Act  of  1980 
that  It  IS  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
ff'new  expiring  information  collection 
3090-0227,  Termination  Liability 
Schedule  General  Services 
Administration  Acqutstion  Regulation 
Part  549.  This  regulation  enables  GSA  to 
obtain  communication  sen-ies  in 
accordance  with  the  specified  terms  and 
ronditions  of  the  applicable  tiinffs. 
which  normally  include  Termination 
Liability  (TL)  provisions,  and  through 
the  competitive  acquisition  process. 
which,  also,  normally  includes  TL 
provisions 

ADDRESSES:  Send  comments  to  Bruce 
McConnell.  GSA  Desk  Officer.  Room 
3235,  N'EOB.  Washmston.  DC.  20503. 
and  to  Mary  L  Cunningham.  GSA 
Clearance  Officer,  General  Services 
Administration  (CAIR).  F  Street  at  18th. 
NW  .  Washington.  DC  20405 

Arr.iiai  Reporting  Burden.  Firms 
responding.  80;  responses.  1  per  year 
average  hours  per  response.  2.5:  burden 
hiiurs,  150. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Ida  Ustad  20^,  386-1224. 

Copy  of  Proposal:  A  copy  of  the 
proposal  may  be  obtained  from  the 
Information  Collection  Management 
Branch  (CAIRl,  Room  3014.  GS  Bldg.. 
Washington.  DC  20405.  or  by 
telephoning  202-535-7891. 

Duled:  September  za  1S8& 

Mary  Curminghun. 

Acting  Director.  Information  Manaacmenl 

Division  (CAt). 

[KR  Doc  88-220afi  Filed  9-2»-«a;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

I  Announcemeni  No.  8241 

Nattonat  Institute  for  Occupational 
Safety  and  Health;  Cooperative 
Agreement  To  Implement  Ast>esto5 
Controls  During  Brake  Shoe 
Replacement;  Availability  of  Funds  for 
Fiscal  Year  1988 

Introduction 

The  Centers  for  Disease  Control 
(CDC).  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  announces  the  availability  of 
funds  for  Fiscal  Year  198a  for  a 
cooperative  agreement  to  support  the 
Ohio  Technology  Transfer  Organization 
(OTTO)  in  the  development  of 
innovative  approaches  for  disseminating 
information  about  the  control  of 
occupational  safety  and  health  hazards 
to  small  businesses.  No  other 
applications  are  solicited  or  will  be 
accepted. 

Authority 

This  program  is  authorized  under 
section  Z2(e)(7)  of  the  Occupational 
Safety  and  Health  Act  of  197Q  and 
section  301(a)  of  the  Pubhc  Health 
Service  Act.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  13.2B3. 

Purpose 

The  objectives  of  this  program  are; 

1-  To  develop  a  demonstration 
program  for  dissemination  of  control 
technology  to  small  businesses,  by  usmg 
State  sponsored  business  assistance 
programs; 

2.  To  increase  the  acceptance  and 
awareness  of  specific  health  and  safety 
controls: 

3.  To  develop  a  generic  model  for 
disseminating  control  technology  to 
small  businesses. 

Availability  of  Funds 

It  is  expected  that  the  conprrjt:v» 
agreement  will  be  for  a  3-year  pruitxrt 
period  beginning  on  or  about  September 
30. 1908.  The  estimated  cost  of  this 
project  is  $35.(K)0  for  the  first  year  and 
approximately  S30,000  for  each  of  the 
remaining  2  years.  The  second  year  and 
the  subsequent  year  are  subject  to  the 
availability  of  funds  and  satisfactory 
progress  of  the  applicant  in  meeting  the 
objectives  of  the  cooperative  agreement. 

Single  Source  |uBtificatioa 

The  project  will  develop  useful 
information  for  small  businesses  based 
upon  NIOSH  control  technology 
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research  and  will  explore  the  utility  of 
using  small  business  assistance 
programs  to  disseminate  this 
information  about  occupational  safety 
and  heahh  controls.  Small  business 
assistance  programs  exist  in  most  State 
govemmenls  but  are  unused  for 
communicating  occupational  safety  and 
health  messages.  Through  this  project  a 
model  will  be  developed  that  can  be 
used  by  NIOSH  to  encourage  the 
implemenlalion  of  control  technology  in 
other  States  and  industries  by 
developing  the  appropriate  materials 
and  cost  effective  strategies  lo  reach 
those  at  risk  from  the  asbestos  dusl. 
The  Slnte  of  Ohio  has  specialized 
resources  that  uniquely  qualify  il  lo 
develop  a  model  dissemination  program 
for  brake  shoe  controls.  It  has  linked 
these  resources  through  the  State's 
Transportation  Research  Center  and  the 
Ohio  Technology  Transfer  Organization 
(OTTO).  OrrO  has  agents  located 
throughout  the  State's  urban  and  niral 
areas  so  that  the  differences  in  gaining 
acceptance  to  controls  between  urban 
and  rural  settings  can  be  addressed  in 
the  model.  OTTO  is  characterized  by  un 
active  network  whose  agents  interact 
continuously  with  each  other  and 
commonly  use  the  resources  of  the 
State's  university  system  to  find 
solutions  to  technical  problems  facing 
small  business.  Therefore,  the 
Transportation  Research  Center. 
directed  by  the  Ohio  Stale  University,  is 
the  natural  connection  for  technical 
assistance  in  developing  this  model 
program. 

The  Transportation  Research  Center 
has  facilities  for  testing  braking  systems 
that  are  unique  in  the  United  Stales.  The 
staff  of  Ihc  Center  has  unrivaled 
expertise  in  the  engineering 
performance  of  braking  systems.  This 
expertise,  combined  with  the  outreach 
and  communications  abilities  of  the 
OTTO  agents  and  the  technical 
evaluation  of  the  controls  completed  by 
NIOSH  staff,  creates  a  unique  situation 
wiih  high  probability  of  success.  The 
Transportation  Research  Center  as  part 
of  the  Engineering  Experimenl  Station  at 
the  Ohio  State  University  will  provide 
the  technical  support  for  developing 
materials  to  train  those  at  risk  lo  control 
exposure  lo  asbestos  dust  during  brake 
shoe  replacement.  These  materials  will 
be  based  upon  the  information 
developed  by  NIOSH  about  brake  shoe 
controls.  Without  the  unique  capabilities 
of  the  Transportation  Research  Center, 
the  development  of  the  model  could  not 
be  attempted. 

The  network  linkage  between  OTTO 
and  the  Transportation  Research  Center 
already  exists.  Ohio  Stale  University 


(OSU).  through  its  OSU/OTTO  office. 
provides  Ihe  principal  technical  support 
for  OTTO,  The  Director  of  OSU/OTTO 
is  al.so  affiliated  with  the  Engineering 
Experiment  Station.  OTTO  is  a 
nationally  recognized  leader  in 
technology  transfer  to  small  businesses. 
It  is  geographically  diverse  with  34 
agents  located  in  ihe  various  public 
universities  and  community  technical 
colleges  throughout  Ohio,  twenty 
community  colleges  and  universities 
affiliated  with  OTTO  have  automative 
technology  or  automotive  engineering 
programs.  Because  of  its  agent's 
physical  location  at  the  Ohio  technical 
community  colleges,  OTTO 
representatives  have  close  tics  lo  the 
community.  The  ability  of  the  agents  to 
gain  access  to  small  businesses  and  to 
gain  acceptance  of  the  engineering 
control  is  necessary  for  Ihe  performing 
organization. 

OTTO  has  a  well  motivated  and 
experienced  staff  interested  in 
developing  this  communication  model. 
There  is  no  other  Slate  that  has  Ihe 
combination  of  facilities,  expertise,  and 
experience  in  providing  new 
technologies  (o  small  businesses  along 
with  the  geographic  diversity  inherent  in 
the  community  college  base  agent 
network.  The  10  years  of  OTTO's 
existence  has  stimulated  similar 
programs  in  other  States.  However, 
these  emerging  programs  have  not  yet 
developed  the  networks  necessary  for 
proficiency  in  technology  transfer,  nor 
do  ihey  have  the  necessary  technical 
support  to  develop  a  model 
demonstration  program  to  disseminate 
control  technology  to  small  businesses. 
The  State  of  Ohio  is  attractive  because 
it  provides  a  wide  variety  of  small 
business  settings  ranging  from  the  highly 
industrialized  lo  the  rural.  OTTO  is 
experienced  in  dealing  with  small 
businesses  in  all  these  settings- 
Cooperative  Activities 
A-  Recipient  (OTTO I  Activities 

1.  Development  of  a  strategy  for 
disseminating  occupational  safety  and 
health  controls  to  small  businesses. 

2.  identification  of  the  appropriate 
information  about  the  chosen 
engineering  controls  to  be  disseminated. 

3.  Development  of  a  protocol  thai 
describes  the  process  used  to 
disseminate  occupational  safely  and 
health  control  information  lo  the  targel 
population  including  a  timetable  for  the 
development  and  implementation  of  the 
project. 

4.  Submission  of  the  proposed 
protocol  and  timetable  to  NIOSH  for 
review.  The  recipient  will  implement  the 
proposed  dissemination  strategy. 


5.  Development  of  program 
descriptions,  guidelines,  and 
documentation  of  procedures  and 
techniques  that  can  be  used  by  others  tii 
disseminate  ocaipalional  safely  and 
health  controls  to  small  businesses. 

6.  Collaboration  in  the  evaluation  of 
ail  activities  undertaken  pursuant  to  the 
development  and  implementation  of  the 
proposed  dissemination  program.  This 
evaluation  will  focus  on  the  efficacy  of 
the  identification  of  the  groups  who  can 
best  reach  the  target  audience  and  the 
acceptance  of  Ihe  controls  proposed  by 
the  target  audience. 

B.  CDC  Activities 

1.  Collaborate  in  assessing  the 
completeness  of  the  deflnibon  of  the 
audience  to  which  the  control 
information  is  directed. 

2.  Collaborate  in  assessing  the 
adequacy  and  exlenl  of  the  networks 
identified  to  disseminate  the 
occuptational  safety  and  health 
information. 

3.  Assess  the  methodology  for 
disseminating  the  control  information. 
Both  NIOSH  and  the  recipient  will  work 
together  in  exploring  and  developing 
new  dissemination  melhods  and 
determining  their  feasibility. 

4.  Provide  the  necessary  information 
and  support  about  recommended 
engineering  control  practices  and 
procedures,  and  disposal  methods 
associated  with  introducing  asbestos 
controls  for  the  brake  shoe  replacement 
or  other  targeted  industries. 

5.  Collaborate  as  necessary  in  the 
interim  or  final  evaluation  of  the 
proposed  dissemination  activities. 

6.  Collaborate  in  the  exchange  of 
information  related  lo  other  potential 
occupational  safety  and  health  problems 
identified  in  the  small  businesses 
visited. 

Review  and  Evaluation  Criteria 

The  application  will  be  reviewed  in 
accordance  with  PHS  Grants 
Administration  Manual,  Pari  134. 
Objective  Review  of  Grant  Applications. 
An  ad  hoc  committee  will  be  convened 
to  determine  the  merit  of  the 
application.  The  application  will  be 
reviewed  and  evaluated  based  on  the 
following: 

A.  Understanding  of  the  problem  and 
the  purpose  of  this  cooperative 
agreement. 

B.  Ability  lo  provide  the  staff, 
knowledge,  and  other  resources  lo 
perform  the  responsibilities  in  this 
project,  and  the  approach  to  be  used  in 
carrying  out  those  responsibilities. 

C.  Steps  to  be  taken  in  planning  this 
project. 
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D.  Schedule  for  accomplishing  the 
initial  pldnning  and  orfjanizational 
phrtse  of  this  project- 

E.  Qualifications  and  time  allocations 
of  the  professional  staff  to  be  assigned 
10  this  pro|ect  and  the  facilities,  space. 
and  equipment  available  for  this  project. 

F.  How  the  project  wiU  be 
administered,  and  the  qualifications  of 
the  individual  who  will  be  responsible 
fiT  jis  djy  t',>da>  administration. 

Grantee  Financial  Participation 

There  are  no  grantee  cost 
participation  requirements  for  this 
program. 

Other  Reviev\'  Requirements 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

AppUcatioa  Submission  and  Deadline 

The  origlniai  and  two  unbound  copies 
of  the  application  (I*HS  5161-1.  revised 
3/86]  must  be  received  on  or  before 
September  29. 1988  to  Henry  S.  Cassell. 
111.  Grants  Management  Officer.  Grants 
Management  Branch.  PGO.  Centers  for 
Disease  Control.  255  E.  Paces  Ferry  Rd.. 
.\E,.  Room  300,  MS  E14.  Atlanta.  Georgia 
30305,  Tfleph.jne  (4041  MZ-K'T, 

Where  To  Obtain  Additional 
Information 

Information  may  be  obtained  from; 
.\ealean  K.  Austin.  Grants  Management 
Branch.  Procurement  and  Grants  Office. 
Centers  fur  Disease  Control,  255  E. 
Paces  Ferry  Rd.,  NE..  Room  300.  MS  E- 
14.  Atlanta.  Georgia  30305.  Telephone 
(4041  842-6575. 

Technical  assistance  may  be  obtained 
from:  Theodore  F.  Schoenbom.  Division 
of  Physical  Sciences  and  Engineering 
(DPSE).  National  Institute  of 
Occupational  Safety  and  Health.  4678 
Columbia  Parkway.  Cincinnati,  Ohio 
43228.  Telephone  (5131  841^305, 

Dated:  September  21. 1981 
Lairy  W.  Sparks, 

Acting  Director  Natiaoal  laslitate  for 
Occupational  Safety  and  Hixlth. 
|FR  Doc  a«-22019  Filed  9-26-«ac  8.45  am| 

BtCLIMO  COM  4ttO-lS-ll 


National  Institute  for  Occupational 
Safety  and  Healtli;  Meeting 

The  fdliowmi^  meelinii  w;i:  tit' 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(N'lOSHj.  Centers  for  Disease  (^ntrol 
(CDC): 
.\anie-  Veer  Review  of  NIOSH  Low  Back 

Injury  Assessment  Protocol 
Date:  October  4.  1988 


Place:  Division  of  Safety  Research. 
Room  138B.  944  Chestnut  Ridge  Road. 
Morgantown.  West  Virginia  28505- 
2888 

Time:  9:00  a.m.-3;30  p.m. 

Status:  Open  to  the  public  limited  only 
by  space  available. 

Purpose:  To  conduct  a  peer  review  of  a 
research  protocol  for  a  study  to 
evaluate  the  validity  of  the  NIOSH 
Low  Back  Atlas  |LBA|  of 
Standardized  Tests/Measures. 

Additional  information  may  be  obtained 
from:  Roger  M.  Nelson.  Ph.D..  Division 
of  Safely  Research.  NIOSH.  Mail  Stop 
S109.  944  Chestnut  Ridge  Road. 
.Morgantown.  West  Virginia  26505- 
2888,  Telephone;  CommerciaL  (304) 
291-4810.  FTS;  923-4810. 
Dated:  Sepleiotier  22. 1988. 

Elvia  HilyeT. 

Associate  Di  rector  for  Putky  Coorrttnathn. 

Centers  for  Disease  Control. 

jFR  Doc.  88-22179  Ftled  9-28-88-.  8:45  am| 

BILUNG  COOC  4160- 1»-« 


Food  and  Drug  Administration 

Cardiovascular  and  Renal  Drugs 
Advisory  Committee.  Renewal 


AGENCV:  Fu.,,1    , 

ACTION:  Notice. 


X.lniini.sirutlon. 


SUMMARY:  The  Food  and  Drug 
Administration  announces  the  renewal 
of  the  Cardiovascular  and  Renal  Drugs 
Advisory  Committee  by  the  Secretary  of 
Health  and  Human  Services.  This  notice 
is  issued  under  the  Federal  Advisory 
Committee  Act  of  October  6. 1972  (Pub. 
L.  92-463.  86  Stat.  770-776  (5  U.S.C.  App 
1)1. 

DATE:  Authoriiy  for  this  committee  will 
expire  on  August  27. 1990,  unless  the 
Secretary  formally  determines  that 
renev\al  is  in  the  public  interest. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  L  Schmidt,  Committee 
Man.igemcnl  Office  (HFA-30).  Food  and 
Drug  Administration.  5800  Fishers  Lane. 
Rockville.  MD  20857.  301-J4J-27D5. 

Dated:  September  19.  1988. 
John  M.  Tayloc, 

Associate  Commissioner  for  Hc};utatury 
Affairs. 
(FR  Oiic.  88-21995  Filed  S-2S-aa:  8:45  amj 

BILUNG  COOC  4ia 


Endocrlnoiogic  and  Metatwiic  Drugs 
Advisory  Committee;  Renewal 

agency:  F'uod  and  Drag  Adminislration. 
action:  Notice. 


of  the  Endocrmologic  and  Melabotic 
Drugs  Advisory  Committee  by  the 
Secretary  of  Health  and  Human 
Services.  This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  of 
October  8. 1972  (Pub.  L.  92-463.  86  Stat. 
770-776  (5  U.S.a  App.  [)|. 
DATE:  Authority  for  this  committee  will 
expire  on  August  27. 1990.  unless  the 
Secretary  formally  determines  that 
renewal  is  in  the  public  interest. 

FOR  FtJRTHER  INFORMATION  CONTACT: 

Richard  L  Schmidt.  Committee 
Management  Office  1HFA-3U6I,  Food 
and  Drug  Administration.  5600  Fibbers 
Lane.  Rockville.  Sn)  20857  301-443- 
2765 

Dated:  Seplemlwr  19.  lllOfl 
|ohn  M.  Taylor, 

Associate  Commissioner  for  Resuhtory 
Affairs. 

|FR  Dnc  aS-21996  Filed  »-2e-BS;  8:45  iimj 
BILLMG  COOE  4t«M)1-4l 


Oncologic  Drugs  Advisory  Committee; 
Renewal 

agencv:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  announces  the  renewal 
of  the  Oncologic  Drugs  Advisory 
Committee  by  the  Secretary  of  Health 
and  Human  Services.  This  notice  is 
issued  under  the  Federal  Advisory 
Commillee  Act  of  October  6.  1972  (Pub. 
L.  92-1631.  86  Stat.  770-776  (5  U.S.C. 
App.  I)). 

DATE:  .^ulhority  for  this  committee  will 
expire  on  September  1. 1990.  unless  Ihe 
Secretary  formally  determines  that 
renewal  is  in  Ihe  public  interest. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  L.  Schmidt.  Committee 
M.inagement  Office  (IIFA-31X1).  Food 
and  Drug  Administration.  5600  Fishers 
Uine.  RoiJlville.  MD  208.57  301-443- 
2765. 

Oiileil:  September  19.  1988 
lofan  M.  Taylor. 

Asaocittte  Ctinmussioiier  for  Renulalary 
Affairs 
jFK  Doc.  88-21997  Filed  »-28-88: 1:45  amj 

SlUJMa  COOC  4IM-01-M 


IOocketNo.88F-0310l 

Hoectist-Cetanese,  Inc..  Fifing  of  Food 
Additive  Petition 

AGENCv:  Food  and  Drug  Admmislralion. 
ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  announces  the  renewal 


Y:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
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that  Hoechst-Celanese.  Inc.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  glyceryl  esters  of 
oxidalively  refined  montan  wax  acids  as 
lubricants  in  the  production  of  food- 
contact  articles  prepared  for  polyvinyl 
chloride  and/or  vinyl  chloride 
copolymers. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vir  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335).  Food  and 
Drug  Administration.  200  C  Street  SW.. 
Washington.  DC  20204.  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food.  Drug,  and  Cosmebc 
Act  (sec  409(b)|5).  72  Stat.  1786  (21 
U.S.C.  348lb)(5)l).  notice  is  given  that  a 
petition  (FAP  8B4108)  has  been  filed  by 
Hoechst-Celanese.  Inc.  c/o  1150 17th  St. 
N'W..  Washington.  DC  20036.  proposing 
that  §  178.3770  Polyhydric  alcohol 
ciieslers  of  oxidalively  refined 
ICerslhoffen  process)  monlati  wax  acids 
(21  CFR  178.3770)  of  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  glyceryl  esters  of 
oxidalively  refined  (Gersthoffen 
process)  montan  wax  acids  as  lubricants 
in  the  production  of  food-contact  articles 
prepared  from  polyvinyl  chloride  and/or 
vinyl  chloride  copolymers. 

The  potential  environmental  impact  of 
this  aclion  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated  September  16. 19B& 
Richard  J.  Ronk, 

Acllns  Dirvctor.  Center  for  Food  Safety  and 
Applied  Nutrition. 
\  n.  Doc  88-22022  FUed  9-26-88:  8:45  am) 

BILLING  CODE  41S0-01-M 


I  Docket  No.  B8N-0 3311 

Drug  Enport;  M  V.C.  9-3    Multivitamin 
Concentrate 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  .Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  LyphoMed.  Inc..  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug  M.V.C.  9-^3* 
Multivitamin  Concentrate  to  Canada. 
ADDRESS:  Relevant  information  on  this 
application  mav  be  directed  lu  the 
Dockets  Man,iiJement  Branch  (Hl-'A- 
305).  Food  and  Drug  Administration.  Rm. 


4-62  5600  Fishers  Lane.  Rockville.  MD 
20857.  and  lo  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  19S6  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT 

Rudolf  Apodaca,  Division  of  Drug 
Labeling  Compliance  (HFD-310).  Center 
for  Drug  Evaluation  and  Research.  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-295- 
8063. 

SUPPtf  MENTARY  INFORMATION:  The  Drug 
E\port  Amendments  Act  of  1986  (Pub.  L. 
660)  (section  8(12  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  B02(b)  of  the  act. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
Ihe  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
8021b)(3)(C)  of  the  act  requires  that  Ihe 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
Ihe  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
LvphoMed.  Inc..  2020  Ruby  St..  Melrose 
Park  II  60160.  has  filed  an  application 
requesting  approval  for  the  export  of  the 
human  drug  M.V.C.  9-(-3*  Multivitamin 
Concentrate,  to  Canada  This 
formulation  is  indicated  as  daily 
multivitamin  maintenance  dosage  for 
adults  and  children  aged  11  and  above 
receiving  parenteral  nutrition.  The 
application  was  received  and  filed  in  the 
Center  for  Dnig  Evaluation  and 
Research  on  September  12. 1988.  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  am  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  October  7. 1988. 
and  10  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 


person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sec.  802. 
Pub.  L.  99-660  (21  U.S.C  382))  and  under 
authoritv  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  Septemljer  2a  19BB. 
Daniel  L.  IkGcheU. 

Director.  Office  of  Compliance.  Center  for 
Drug  Evaluation  and  Research. 
(FR  Doc  68-22021  Filed  9-26-88  8.45  am) 
BILLING  COOC  41fiO-01-M 


Consumer  Participation;  Notice  of 
Open  Meeting 

AGENCY:  Food  and  Drug  Administration 
ACTION:  Notice^ 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting:  MINNEAPOUS  DISTRICT 
OFFICE,  chaired  by  John  Feldman. 
District  Director.  The  topics  to  be 
discussed  are  vitamin  and  mineral 
supplements  and  fat  and  cholesterol 
labeling. 

date:  Wednesday.  October  5. 1988, 1 
p.m.  to  3  p.m. 

ADDRESS:  Whitney  Senior  Center,  1125 
Northway  Dr..  St.  Cloud.  MN  56301. 
FOR  FURTHER  INFORMATION  CONTACT 
Donald  W.  Aird,  jr..  Consumer  Affairs 
Officer.  Food  and  Drug  Administration. 
240  Hennepin  Ave..  Minneapolis.  MN 
5.5401.  612-334-4100 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  lo  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDAs  District  Offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  September  21. 1988. 
)ohn  M.  Taylor. 

Associate  Commissioner  for  Regtihtory 
Affairs. 

(FR  Doc.  88-21994  Filed  9-26-88  845  amj 
BILUNG  COOC  41«>-0I-I1 


Public  Health  Service 

Advisory  Committees;  Meetings; 
October 

In  accordance  with  section  10|h112)  of 
the  Federal  Advisory  Committee  Act 
(l^ib.  L.  92-463).  announcement  is  made 
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of  the  following  National  Advisory 
bodies  scheduled  to  meet  during  the 
month  of  October  1988: 

Name:  Health  Services  Developmental 
Grants  Review  Subcommillee. 

Dale  and  Time:  October  13-14, 1988. 
8;30a,m. 

Place:  Holiday  Inn — Crowne  Plaza. 
Parklawn  Room.  1750  Rockville  Pike, 
Rockville.  Maryland. 
Open  Oclober  13.  8:30  a  m.  to  9:30  am. 
Closed  for  remainder  of  meeting. 
Purpose-  The  Subcommillee  is 
charced  with  the  initial  review  of  Rrant 
applicaiions  proposing  to  do  analysis  of 
data  derived  from  experiments  and 
demonstrd  lions  designed  lo  lest  the 
cost-effectiveness  or  efficiency  of 
particular  methods  of  health  services 
delivery  and  financing,  for  the  research 
grants  prosram  adminislered  by  the 
Ndlionai  Center  for  Health  Services 
Research  and  Health  Care  Technologv 
Assessment. 

Agenda:  The  open  session  of  the 
meeting  of  October  13  from  8:30  a.m.  to 
9:30  a.m.  will  be  devoted  to  a  business 
meeting  covering  administralive  matters 
and  reports.  There  will  also  be  a 
presenlalion  by  the  Director.  \CHSR 
During  the  closed  sessions,  the 
Subcommittee  will  be  reviewing 
research  grant  applications  relating  lo 
the  delivery,  organization,  and  financing 
of  health  services.  In  accordance  with 
the  Federal  Advisory  Committee  Act. 
Title  5.  U  S.  Code,  Appendix  2  and  Title 
5.  US  Code  552b(c)(61.  the  Director. 
N'alional  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment  has  made  a  formal 
determination  that  these  latter  sessions 
will  be  closed  because  the  discussions 
are  likely  to  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  This  information  is 
exempt  from  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  Rosier  of 
Members.  Minutes  of  Meeting,  or  other 
relevani  information  should  contact  Dr. 
Gerald  E.  Calderone,  National  Center 
for  Heallh  Services  Research  and  Health 
Care  Technology  Assessment.  Room 
18A20.  Parklawn  Building,  5600  Fishers 
Lane,  Rockville.  Maryland  20857, 
Telephone  (301)  443-3091 

\'anw.  Health  Services  Research 
Review  Subcommittee 

Dole  and  Time.  October  6-7.  1988.  8:00 
a.m. 

Place:  Holiday  Inn — Crowne  Plaza, 
Halpine  Room,  1750  Rockville  Pike. 
Rockville.  Maryland- 
Open  October  B.  8:00  am.  lo  900  a.m. 
Closed  for  remainder  of  meeting. 
Purpose:  The  Subcommittee  is 
charged  wiih  the  initial  review  of  grant 
applications  proposing  analytical  and 
theoretical  research  on  cosls.  quality. 


access,  and  efficiency  of  the  delivery  of 
health  services  for  the  research  grant 
program  administered  by  the  National 
Center  for  Heallh  Services  Research  and 
Health  Care  Technology  Assessment. 

Agenda:  The  open  session  of  the 
meeting  on  October  6  from  8:00  am  to 
9:00  a.m.  will  be  devoted  lo  a  business 
meeting  covering  administrative  matters 
and  reports.  There  will  also  be  a 
presentation  by  the  Director.  NCHSR. 
During  the  closed  sessions,  the 
Subcommittee  will  be  reviewing 
research  grant  applications  relating  lo 
the  delivery,  organization,  and  financing 
of  health  services.  In  accordance  with 
the  Federal  Advisory  Committee  Act, 
Title  5,  U.S.  Code,  Appendix  2  and  Title 
5,  U.S.  Code  5S2b(c||6|,  the  Director, 
National  Center  for  Heallh  Services 
Research  and  Health  Care  Technology 
Assessment  has  made  a  formal 
delermination  that  these  latter  sessions 
will  be  closed  because  the  discussions 
are  Ukely  to  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  The  information  is 
exempt  from  mandatory  disclosure. 

Anyone  wishing  lo  obtain  a  Roster  of 
Mem.bers,  Minutes  of  Meeting,  or  other 
relevant  information  should  contact  Mr. 
B.  William  Lohr.  .\ational  Center  for 
Health  Services  Research  and  Heallh 
Care  Technology  Assessment.  Room 
I8A20.  Parklawn  Building,  5600  Fishers 
Lane.  Rockville.  Maryland  20857, 
Telephone  (301)  443-3091. 

Xame:  Health  Care  Technology  Study 
Section. 

Date  and  Time:  Oclober  24-25. 1988. 
8  30  a  m. 

Place:  Days  Inn— Congressional  Park. 
Montrose  Room.  1775  Rockville  Pike. 
Rockville.  Maryland. 
Open  October  24.  830  a.m.  lo  9:30  a.m. 
Closed  for  remainder  of  meeting. 
Purpose:  The  Study  Section  is  charged 
with  conducting  the  initial  review  of 
health  services  research  grant 
applications  addressing  the  effects  of 
health  care  technologies  and 
procedures,  including  those  in  the  area 
of  information  sciences,  as  well  as  those 
addressing  the  process  of  diffusion  and 
adoption  of  new  technologies  and 
procedures. 

Agenda:  The  open  session  from  8:30 
am.  to  9:30  a  m  on  Oclober  24  will  be 
devoted  to  a  business  meeting  covering 
administralive  matters  and  reports. 
There  will  also  be  a  presentation  by  the 
Director.  NCHSR  The  closed  sessions  of 
the  meeting  will  be  devoted  lo  a  review 
of  health  services  research  grant 
applications  relating  lo  the  delivery. 
orgdnizalion.  and  financing  of  heallh 
services.  In  accordance  with  the  Federal 
Advisory  Committee  Act.  Title  5.  U.S. 
Code.  Appendix  2  and  Title  S,  U.S.  Code 


552b(c)(8J.  the  Director.  National  Center 
for  Heallh  Services  Research  and  Heallh 
Care  Technology  Assessment  has  made 
a  formal  determination  that  these  latter 
sessions  will  be  closed  because  the 
discussions  are  likely  lo  reveal  personal 
information  concerning  individuals 
associated  with  Ihe  applications.  The 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  lo  obtain  a  Rosier  of 
Members.  Minutes  of  Meeting,  or  other 
relevani  information  should  contact  Dr. 
Alan  E.  Mayers,  National  Center  for 
Health  Services  Research  and  Heallh 
Care  Technology  Assessment,  Room 
18A20,  Parklawn  Building,  5800  Fishers 
Lane,  Rockville,  Maryland  20857, 
Telephone  (301)  443-3091, 

Agenda  items  are  subject  lo  change  as 
priorities  dictate. 

Date.  S*'ptember  20. 1988. 
).  Michael  FllzmBurica. 

Director.  Saliona/ Center  for  Healdi  Services 

Research  and  Heallh  Care  Technology 

Assessment. 

(re  Doc  88-22094  Filed  9-28-88;  8:45  ain| 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

IWY-030-08-4410-081 

Reaource  Management  Plans,  etc.; 
Great  Divide  Resource  Area,  NY 

AOENCV:  Bureau  uf  Land  Management, 
Interior. 

ACTION:  Notice  of  availability  of  Ihe 
Proposed  Resource  Management  Plan 
Final  Environmental  Impact  Statement 
for  the  Great  Divide  Resource  Area 
(formerly  Medicine  Bow  and  Divide 
Resource  Areas) 

summary:  The  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  Ihe  proposed  Resource 
Management  Plan  (R.MPI  Final 
Environmental  Impact  StatemenI  (EIS) 
for  the  Great  Divide  Resource  Area, 
including  the  proposed  designation  of 
five  Areas  of  Cntical  Environmental 
Concern  (ACEC).  The  proposed  RMP 
describes  the  future  management 
direction  for  approximately  4.0  million 
acres  of  public  land  and  5.0  million 
acres  of  federal  mineral  estate  in  the 
Great  Divide  Resource  Area,  which 
encompasses  Laramie  and  Albany 
counties,  in  addition  to  portions  of 
Carbon  and  Sweetwater  counties  in 
southeast  and  south  central  Wyoming 
Wilderness  recommendations  are  not 
included  in  this  document.  A  final 
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wilderness  EIS  will  be  prepared  at  a 
later  dale. 

DATES;  Protests  on  the  proposed  RMIV 
fir.nl  EIS  must  be  postmarked  cm  or 
Ivefore  October  27. 19B8. 

EFFICTIVt  DATt:  . 

ADORESSES:  Protests  or  comments  on 
the  proposed  RMP/final  EIS  should  be 
sent  lo  Director  (780).  Bureau  of  Land 
.Management,  18lh  «  C  Streets  fiW.. 
Washington.  DC  20204. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bud  Holbrook.  Great  Divide  Area 

Manager.  Bureau  of  Land  Management. 

P.O.  Box  670.  Rawlins.  Wyoming 82301. 

307/324-4841. 

SUPMfMENTARY  INFOflMATKMC  The  final 

EIS  for  the  proposed  Great  Divide  RMP 
has  been  prepared  in  an  abbrevialed 
format.  The  document  includes  a 
complete  description  of  the  proposed 
RMP  and  the  resulting  envirorunental 
effects.  The  alternatives  considered  in 
the  draft  RMP/EIS.  and  Ihe 
environmental  effects  of  these 
alternatives,  have  not  been  reprinted  in 
Ihe  proposed  RMP/final  EIS  It  is 
necessary,  therefore,  to  use  both  the 
draft  and  final  documents  for  a  complete 
review  of  the  EIS. 

Copies  of  the  draft  RMP/EIS  and  Ihe 
proposed  RMP/Final  EIS  can  be 
obtained  from  tile  Great  Divide 
Resouice  Area  Manager  at  Ihe  above 
address. 

The  proposed  Great  Divide  RMP  is  a 
comprehensive  management  proposal  It 
IS  a  refinement  of  Ihe  preferred 
allernalivc  presented  in  the  draft  RMP/ 
EIS.  Comments  from  the  public  review 
by  BLM  staff,  and  new  information 
developed  since  the  distribution  of  the 
draft  have  prompted  some  changes  in 
the  preferred  alternative.  The 
environmental  effects  of  the  proposed 
RMP  are  not  substantively  different 
from  those  of  the  preferred  alternative 
Aside  from  minor  additions  and 
corrections,  the  modifications  include 
the  following: 

1.  Coal  development  potential  does 
not  exist  at  this  lime  in  the  Northeast 
Cow  Creek  and  Wild  Horse  Draw  coal 
areas  due  to  economic  conditions  and 
low  public  interest.  These  areas  were, 
therefore,  removed  from  further  leasing 
consideration. 

2.  Jep  Canyon,  »  13,320  acre  portion  of 
Ihe  Buggs  Crucial  Elk  Winter  Range, 
would  be  designated  an  Area  of  Critical 
Environmental  Concern  (AOiC). 

3  The  Gibbens  Beardtongue  area 
would  be  closed  lo  surface  entry  and 
mineral  location. 

4.  A  map  has  been  added  to  clarify  the 
extent  of  the  proposed  designation  of 
open  to  off-road  vehicle  lORV)  use'  for 
the  Dune  Ponds  area.  The  proposed 


ORV  designation  for  an  area  west  of 
Seminoe  Reservoir  has  been  changed  lo 
travel  limiled  to  designated  roads  and 
trails.  This  area  is  also  shown  on  a  map. 

5.  Emphasis  would  be  placed  un 
maintaining  habitat  quality  In  areas  of 
overlapping  big  game  crucial  winter 
habitat. 

In  addition  lo  |ep  Canyon,  the 
Seminoe  and  Shamrock  Hills  raptor 
concentration  areas,  36.etX)  acres 
collectively,  would  be  designated 
ACECs.  These  three  areas  would  be 
managed  to  maintain  the  produclivity  of 
nesting  raptor  pairs  while  allowing  for 
development  of  coal  and  oil  and  gas. 
The  Corao  Bluff  area.  1.780  acres,  would 
be  designated  on  ACEC  and  managed  to 
maintain  the  integrity  of  important 
paleontological  resources  and  historical 
values.  The  Sands  Hills  area.  8,300 
acres,  would  be  designated  an  ACEC 
and  managed  to  maintain  wildlife 
habitat,  minimize  soil  erosion,  and 
promote  recreational  opportunities. 
Standard  mitigation  guidelines  would  be 
applied  to  surface  disturbing  activities 
occurring  in  the  ACECs  In  addition, 
developments,  uses,  and  facilities  would 
be  managed  lemporarily  and  spalially  lo 
avoid  certain  times  of  the  year  and 
certain  areas 
Hillary  Oden. 
Slain  Director 
SeptembHr  15.  1988, 

IKR  Doc  88-21704  Filed  9-28-88:  8.4S  am] 
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Intent  To  Prepare  a  Resotirce 
Management  Plan 

AGENCY;  Bure.-iu  of  Land  Management. 

Interior. 

ACTION:  Notice  of  intent  lo  prepare  a 

Resource  Management  Plan. 

summahy:  The  Bureau  of  Land 
Management.  Kingman  Resource  Area, 
is  starling  lo  prepare  a  Resource 
Management  Plan  (RMP)  and  associated 
Environmental  Impaci  Statement  (EIS). 
The  RMP  will  guide  resource 
management  actions  on  approximately 
2.500.000  acres  of  public  land 
adminislered  by  the  Phoenix  District 
Kingman  Resource  Area.  The  RMP  vidU 
complv  with  the  BLM  Planning 
Regulations  (43  CFR  1600)  and  Council 
on  Environmental  Quality  Regulations 
(40  CFR  1500).  The  public  is  encouraged 
lo  participate  throughout  this  RMP 
planning  process. 

DATE:  This  action  is  effective  October  1. 
19fl8. 

ADDRESS:  Comments  on  the  action  or 
requests  for  further  information  should 
be  sent  to:  Bureau  of  Land  Management 


Kingman  District  Office.  2745  Beverly 
Avenue,  Kingman,  Arizona  86401. 

FOR  FURTMER  INFORMATION  CONTACT 

Gordon  Benlley  of  the  Ul.M— Kingman 
Resource  Area  at  the  Kingman  address 
given  above:  telephone  6i)2/757-3181. 
SUPPLEMENTARY  INFORMATION:  The 

planning  area  is  located  in  northwest 
Arizona  south  of  the  Lake  Mead 
National  Recreation  Area  and  Grand 
Canyon  National  Park,  and  southwest  of 
the  Hualapai  Indian  Reservation.  The 
planning  area  encompasses 
npproximolely  2.500.000  acres  of  public 
land  in  Coconino.  Mohave,  and  Yavapai 
Counties. 

The  purpose  of  the  RMP  is  lo  guide 
management  of  Ihe  public  lands  and 
resources  in  the  Kingman  Resource  Area 
for  the  next  15-20  years  The  RMP  will 
replace  three  Management  Framework 
Plans  (MFFs)  in  the  Resource  Area  by 
incorporating  valid  MFP  decisions  and 
establishing  suitable  resource  uses  and 
combinations  of  uses.  The  approved 
RMP  will  conlain  appropriate  mitigation 
measures  and  a  monitoring  plan. 

Preliminary  issues  for  RMP 
consideration  have  been  identified  by 
BLM  staff.  They  include  land  uses, 
recreation,  wildlife  habitat  and  special 
status  species.  Areas  of  Critical 
Environmental  Concern  and  special 
management  areas,  and  minerals.  These. 
and  other  issues  that  will  be  identified 
during  public  participation  activities. 
will  be  evaluated  for  significance  and 
incorporated  into  a  reasonable  range  of 
alternatives. 

A  full  range  of  reasonable  sltematives 
will  be  addressed  in  the  RMP.  The 
allemalives  will  provide  feasible 
management  options  for  resolving 
significant  issues  identified  in  the 
planning  process  Significant 
environmental  impacts  of  implementing 
Ihe  alternatives  will  be  ideniified  and 
anai>'zed. 

The  Phoenix  District  Manager  and 
Kingman  Resource  Area  Manager  have 
overall  responsibility  for  the 
preparation,  implemenlation  and 
monitoring  of  the  RMP  The  RMP  will  be 
prepared  by  an  interdisciplinary  team  of 
management  and  resource  specialists 
represenling  disciplines  appropriate  lo 
the  values  and  issues  of  the  RMP 
identified  in  the  scoping  process 
Completion  ol  the  RMP  and  the  requisite 
EIS  is  anUcipalcd  by  1992 

Public  participation  opportunities  will 
be  provided  throughout  Ihe  RMP/EIS 
process  in  accord  with  43  CFR  Part  1610 
and  40  CFR  Pari  1,506.  The  primary 
points  for  Ihis  participation  will  be  the 
public  scoping  meetings,  public  review 
of  the  planning  criteria,  public  review  of 
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t.he  drafi  plan  dnd  EIS.  public  review  of 
she  preferred  plan  and  final  EIS.  and.  as 
needed,  public  notice  and  comment  on 
any  changes  resulting  from  protests  on 
!he  plan. 

Scopins  metibngs  for  the  identification 
iif  issues  to  be  addressed  in  the  RMP 
will  be  held  dunng  October  and 
November  in  Kingman.  Phoenix,  and 
other  cities  in  Coconono.  .Mohave,  and 
Yavapai  Counties.  .Notices  of  the  dates, 
times,  and  places  for  these  meetings  will 
be  provided  to  local  media  sources 
(newspapers  and  radio)  at  least  2  weeks 
prior  to  the  meetings. 

Documents  relating  to  the  RMP  will  be 
mainldined  and  available  to  the  public 
at  the  Kingman  Resource  Area  office, 
2745  Beverly  Avenue.  Kingman.  Arizona 
86401. 
Henri  Bisson. 

D,  il,-J,  (  \l,;:,,:^.^r 
S.pN.'rr.iiiT  20,  1988. 

iFR  L>«   a*t-2]990  Filed  ft-26-«e;  MS  amj 
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ICA-940-08-4520-12:  (Group  911)1 
Plat  of  Survey;  California 

September  15.  1088. 

1.  This  pl<j|  of  Ihe  following  described 
land  will  be  officially  filed  in  Ihe 
California  Stale  Office.  Sacramenlo. 
California  immediately: 
Mount  Diablo  Meridian.  Eldorado  County 
T  UN.  R.  I2E, 

2  This  plat  representing  Ihe 
dependent  resurvey  of  a  portion  of  the 
south,  east,  and  west  boundaries,  and  a 
portion  of  the  subdivisional  hne.s,  and 
Ihe  survey  of  the  subdivision  of  section 
34.  Township  13  .North.  Range  12  East. 
Mount  Diablo  Meridian.  California. 
under  Group  No.  911  California,  was 
accepted  May  19.  1988 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  Ihe  open  files  and  is 
available  to  Ihe  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Eldorado  National  Forest. 

5.  All  inquiries  rclaling  to  this  land 
should  be  sent  to  Ihe  California  Slate 
Office.  Bureau  of  Land  Management. 
Federal  Office  Building.  2800  Collage 
Way.  Room  E-2841.  Sacramenlo. 
California  95825. 

Hennan  J.  Lytlge. 

Chief.  Pvb/ic  Information  Section, 

IFR  n.K  88-21968  Piled  9-28-88:  8:45  am| 
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ICA-940-08-45JO-12:  (Group  970) 
Plat  of  Survey:  California 
September  15, 198& 

1.  This  plat  of  Ihe  following  described 
land  will  be  officialy  filed  in  Ihe 
California  Slate  Office,  Sacramenlo, 

California  immediately: 

San  Bernardino  Meridian,  San  Baraardino 
County 

TZN,.  R.  7W. 

2.  This  plat  representing  Ihe  meles- 
und-bounds  survey  of  Tract  37 
Township  2  North,  Range  7  West,  San 
Bernardino  Meridian,  California,  under 
Croup  No,  970  California,  was  accepted 
.May  4, 1988. 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the  Los 
Angeles  National  Forest. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  Ihe  California  Slate 
Office,  Bureau  of  Land  Management. 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841,  Sacramento. 
California  95825. 

Hennan  |.  Lytlge, 

Ch  Iff  Public  Infiimtalion  Section. 

[FR  ni)C  B8-21  ms  Filed  9-28-«8.-  8:45  am) 
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ICA-940-08-4220-t0;  CACA  164J2) 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting:  California 

agency:  Bureau  of  Land  Management. 

Interior 
ACTION:  Notice. 

SUMMARV:  The  US.  Department  of  Ihe 
Navy  has  filed  an  application  to 
withdraw  47.500.89  acres  of  public  lands 
for  Ihe  protection  of  various  military 
operations  and  purposes  associated 
wilh  the  mission  of  the  Naval  Air 
Facility  at  El  Centro.  This  notice  closes 
the  lands  for  up  to  2  years  from  surface 
entry  and  mining.  The  lands  will  remain 
open  lo  mineral  leasing. 
DATE:  Comments  and  requests  for 
meeting  should  be  received  on  or  before 
December  27. 1988. 
ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to  Ihe  California 
State  Director.  BLM.  2800  Cottage  Way, 
Sacramenlo,  California  95825. 
FOR  FUHTHER  INFORMATION  CONTACT: 
Viola  Andrade.  BLM  California  State 
Office.  (916)  97B-»815. 


SUPPLEMENTARY  INFORMATION:  On 

Aiinu.st  24.  1HB4.  the  LI  S  Department  of 
Ihe  Navy  filed  an  application  lo 
withdraw  the  following  described  public 
lands  from  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights: 

San  Bernardino  Meridian 
T  15S.  R  10  F.. 
Se<:.  1.  Ixils  9  lo  12,  inclusive,  and  SW% 

Sec.  2.  S<^: 

Sec.10,  E'/lEHi; 

Sees.  11  lo  14,  inclusive: 

Sec.  15.  E'/4E'A: 

Sec  22,  E'/4Ei4; 

Sect  23  and  24: 

.Sec.  25,  N '4: 

Sec  28,  NEW. 
T.  13S,  R.  11  E. 

Sec.  34,  E'/iandSWVt: 

Sec.  35. 
T.  I4S..  R.  11  E., 

Sees.  I  lo  3.  inclusive: 

Sec  10,  N '4; 

Sec.  11,  EV,.  NViSW^i,  ,N'ASEVliSW%,  and 
NW'/i: 

Sec  12; 

See  13,  NE%,  E'-iNW'i.  N'ASWV.NWV, 
andNWV.NW'/i; 

Sec.  14.  NE(<.NE'/.. 
T.15S    R.  11  E.. 

Sec.  5.  SWV4: 

Sec.  e.  Uis  s  and  9,  SEVi,  and  EWSWM 

Sees.  7  and  8; 

Sees.  10  and  11. 

Sec  12,  S'-i  and  W'/iNW'A. 

Sees.  13  lo  IS.  inclusive: 

Sees.  17  10  20,  inclusive; 

Sec  22.  NEi<i: 

Sec.  23.NViondNV%S(4: 

Sec  24: 

Sec.  29.  NW  (4, 

Sec.  30,  Lois  3  ond  4,  NEWi,  and  E'^NWV* 
T  13S,  R.  12E.. 

Sec  31  I.0IS  5  and  8.  and  E'^iSWW, 
T  14  S..  R  12  E.. 
Sec  6.  Lots  5  lo  9.  inclusive.  E'^iSW  %.  and 

SEV.NWVi: 
Sec.  7.  Lois  3  10  8,  mdusive,  SE(4,  and 

E'-iW'/i: 
Sec.B,  SSt 
Sec  9,  SV,: 
Sec.  laS'/i; 
Sec  11.  S WW: 
Sera  14, 15,  and  17; 

Sec.  18,  Lois  3  and  4.  EV*  and  EVSNW'A: 
Sec  19,  E'/4: 
Sees  22  and  23: 
Sec.  24,  WW,SEV4  and  NWV.: 
Sec25,  W'^EWand  W'.4: 
Sees.  26  and  27: 

Sec  30.  EMiNE",  and  NtA^WNEVd; 
Sec  32.  tffiV..  NEV«SE"..  and  NEWNWW 
Sec  33,  N"<i,  N%S'/i,  and  NiiSVtSVi; 
Sec  34,  NV4,  N(4S%.  and  NMiS»4SVi: 
Sec  35.  N',4,  NWV1SE>,'«.  NViS'/iSW'/,,  and 

N'/iSW/.: 
Sec  38,  WANE",  and  NW'/4 
TISS,  R.  12E, 
Sec  7.  Lots  3  and  4.  SE'/..  and  EViSW  W. 
Sec  8.  SVi: 
Sees.  17  and  18; 

Sec.  19.  Lois  1  lo  4.  inclusive.  SEWSE'A. 
WViEVs.  andE'/«W'/i. 
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T.  13  S..  R.  16  E., 
Sec.  1.  Lois  13  and  14,  Lots  18  10  23. 

Inclusive,  Lois  25  lo  28,  inclusive,  and 

S',i: 
Sec  ?  l.ots  13  lo  28,  inclusive,  and  SW; 
Sec  3,  Lois  16  and  17.  Lots  22  to  27. 

inclusive,  and  SW: 
Sec  in,  EVt.  E'.'.SWV,,  fWWSWV.,  and 

NWV.: 
Sees.  11 10  14.  inclusive: 
Sec  15.  NEV.,  Ny»N*»jSEV«.  NViNEV»SW'/., 

andEi.<.NWV4. 
r.  13S..  R,  17E- 
Sec  6.  Lot  32: 
Sec  7,  Lois  3  lo  6,  mclusive.  EVaSWV«.  and 

SE''JWVV4: 
Sec  18.  Lots  3  and  4,  and  EMrNW  V.. 
T  14S,  R.17E,, 
Sees.  3  to  5,  inclusive: 
Sec  6,  Lots  3  lo  S,  inclusive,  SViNEV.,  SEVi, 

EV^SW  v.,  and  SEWNWV.; 
Sec.7.EV*andEViWV4; 
Sees.  6  lo  10.  inclusive: 
Sees.  IS  and  17: 
Sec.  10,  EVj  and  E'/kWVi; 
Sec  19,  NEW.  NiiSEW,  NEy4SWV..  and 

EV2SWW. 
Sec2a,NWandNViSVi: 
Sec21,N',iandNV4SV%; 
Sec22.  NViandNViSVi. 
The  areas  described  aggregate  47,500.89 
acres  in  Imperial  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

If  a  withdrawal  is  to  be  made,  it  will 
be  made  by  an  Act  of  Congress. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  lo  that 
date.  No  temporary  uses  will  be 
permitted  during  this  segregative  period. 

The  temporary  segregation  of  the 
lands  in  connection  with  this 


withdrawal  application  shall  not  affect 

the  administrative  jurisdiction  over  the 

lands,  and  the  segregation  shall  not 

have  the  effect  of  authorizing  any  use  of 

the  lands  by  the  Department  of  the 

Navy. 

Nancy  |.  Alex. 

Chief.  Lands  Secliun.  Brtwcli  of  Ad/vdicatian 

on  J  Records. 

(FR  Doc.  88-21991  Filed  9-26-88;  8:45  ami 

SILUNO  CO0£  43IO-4a-W 


ICA-940-OS-4S20-12;  Group  995] 

Plat  of  Survey;  Santa  Barbara  and  San 
Luis  Obispo  County:  CA 

September  16. 1988. 

1.  This  plat  of  the  following  described 
land  will  be  officially  filed  in  Ihe 
California  State  Office.  Sacramento, 
California  immediately; 

Mount  Diablo  Meridian,  Santa  Barbara  and 
Sao  Luis  Obispo  County 

T  32  S,  R.  17  Sr  18  E. 

2.  This  plat  representing  the  corrective 
dependent  resurvey  of  Ihe  Eighth 
Standard  Parallel  South,  on  a  portion  of 
the  south  boundaries  Tps.  32  South,  Rs. 
17  &  18  East,  Mount  Diablo  Meridian. 
California  under  Group  No.  995 
California,  was  accepted  April  20. 1988. 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the  Los 
Padres  National  Forest. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  Cafifomia  State 
Office,  Bureau  of  Land  Management 
Federal  Office  Building.  2800  Collage 
Way.  Room  E-2841.  Sacramento. 
California  95825, 

Hennan ).  Lytlge. 

Chief.  Public  Information  Section. 

[FR  Doc  88-22119  Hied  9-28-68:  845  am] 

aiLUHO  CODC  4S1«-40-M 


National  Park  Service 

Negotiation  of  Concession  Contract 
With  Golf  Course  Specialists,  Inc. 

AGENCY:  NaUonal  Parl^  Service.  Interior, 
ACTION:  Public  notice^ 

SUMMARY:  Public  Notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  negotiate  a  concession  contract  with 
Golf  Course  Specialists,  Inc.,  authorizing 
it  to  continue  to  provide  golfing  facilities 


and  6er%ices  for  the  public  at  East 
Potomac  Golf  Course.  National  Capital 
Parks-Central.  Washington,  DC  for  a 
period  of  Twenty  (20)  years  from 
January  1, 1989  through  December  31, 
2008. 

EFFECTIVE  DATE:  November  ZS.  IBBS. 
ADDRESS:  Interested  parties  should 
contact  the  Regional  Director.  Nalional 
Capital  Region.  1100  Ohio  Drive.  SW., 
Washington.  DC  20242.  for  information 
as  to  the  requirements  of  the  proposed 
contract 

SUPPLEMENTARY  INFORMATION:  An 

assessment  of  the  environmental  impact 
for  this  proposed  action  has  been  made 
and  it  has  been  determined  that  it  will 
not  significantly  affect  the  quality  of  the 
environment,  and  that  it  is  not  a  major 
Federal  action  having  significant  impact 
on  the  environment  under  the  National 
Environmental  Policy  Act  of  19B9.  The 
environmental  assessment  and  finding 
of  no  significant  impact  may  be 
reviewed  in  the  Regional  Headquarters. 
National  Capital  Region.  1100  Ohio 
Drive,  SW..  Room  339.  Washington,  DC 
20242. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expires  by 
limitation  of  time  on  December  31. 1991, 
and  therefore  pursuant  to  the  provisions 
of  section  5  of  the  Act  of  October  9. 19<i5 
(79  Stat.  969: 16  U.S.C.  20),  is  entitled  lo 
be  given  preference  in  the  renewal  of 
the  contract  and  in  the  negotiation  of  a 
new  contract  as  defined  in  36  CFR. 
Paragraph  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal 
including  that  of  the  existing 
concessioner,  roust  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Date:  )uly  27. 1S88. 
Manus  )■  Fi&b. 

Rttgicinol  Director.  National  Capital  Region. 
IFR  Doc  88-22080  Filed  9-26-88:  8:45  am) 
BILUNQ  CODC  4310-TO-ll 

Negotiation  o(  Concession  Contract 
With  Kitty  Hawk  Aero  Tours,  Inc. 

agency;  National  Park  Service.  Interior. 
ACTION;  Public  notice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  Nalional  Park  Service  proposed 
to  negotiate  a  concession  permit  with 
Kilty  Hawk  Aero  Tours.  Inc..  authorizing 
it  to  continue  to  provide  sigl  Iseeing 
flight  facilities  and  services  for  the 
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pu!)hc  at  Wrishl  Brothers  National 
M.'monal.  North  Carolina,  for  a  period 
of  four  ^i)  years  from  Januarj- 1.  1989. 
through  December  31,  1992, 
EFFECTIVE  date:  November  28. 1988. 
ADDRESS:  Interested  parties  should 
contact  the  Regional  Director,  Southeast 
Region,  75  Spring  Street  SW,.  Atlanta, 
Georgia  30303,  for  infomidlion  as  to  the 
requirements  of  the  proposed  permit, 
SUPPLEMENTARY  INFORMATION:  This 

permit  has  been  determined  to  be 
catego.'ically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared- 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  which  expi.-es  by 
limitation  of  time  on  December  31, 1988. 
and  therefore  pursuant  to  the  provisions 
of  section  5  of  the  Act  of  October  9. 1965 
pg  Stat,  968: 16  use.  20),  is  entitled  to 
be  given  preference  in  the  renewal  of 
the  permit  and  in  the  negotiation  of  a 
new  permit  as  defined  in  36  CFR,  51.5, 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice,  .■\ny  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
[60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Date  May  17  itiea. 
Roljert  M.  Baker. 

Rfiaiana!  Director.  Southeast  Hegion. 
(FR  Doc,  88-22079  Filed  9-26-«8:  8:45  am) 
BIUJNG  CODE  43to-7l>-« 

Availability  of  Plan  of  Operations  and 
Environmental  Assessment;  Trafalgar 
House  Oil  and  Gas,  Inc,  Padre  Island 
National  Seastiore  Kleberg  County,  TX 

Notice  19  hereby  given  in  accordance 
with  S  9  52[b|  of  title  36,  Part  9,  Subpart 
B,  of  the  Code  of  Federal  Regulations  of 
■he  availability  of  an  oil  andgas  Plan  of 
Operations  and  Environmental 
,-\s5essment  submitted  by  Trafalgar 
House  Oil  and  Gas,  Inc.,  for  the  Dunn- 
McCampbell  et  al.  No,  1  Exploratory 
Well,  Padre  Island  National  Seashore. 
Kleberg  County,  Texas, 

The  Plan  of  Operations  and 
Environmental  Assessment  are 
available  for  public  review  and 
comment  for  a  period  of  30  days  from 
the  publication  date  of  this  .^oilce  in  the 
Office  of  the  Supenntendenl,  Padre 
Island  National  Seashore,  9405  South 
Padre  Island  Drive,  Corpus  Christi, 
Texas:  and  the  Southwest  Regional 
Office.  1220  South  St,  Francis  Drive, 


Room  346,  Santa  Fe.  New  Mexico. 
Copies  are  available  from  the  Southwest 
Regional  Office.  Post  OfTice  Box  728. 
Santa  Fe.  New  Mexico  87504-0728.  and 
will  be  sent  upon  request. 

Dale:  September  14,  igsa 
|ohn  E.  Cook, 

Regional  Director.  Southwest  Region. 

(FR  Doc,  88-22077  Filed  9-2ft-88:  8:45  amj 
BIUJNG  cooc  niO-70-a 


Acadia  National  Parle  Advisory 
Commission:  Meeting 

Notice  IS  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub,  L  92-463,  86  Stat,  770,  5.  US.C, 
App,  1  Sec,  10),  that  a  meeting  of  the 
Acadia  National  Park  Advisory 
Commission  will  be  held  on  Tuesday, 
October  II,  1988 

The  Commission  was  established 
pursuant  to  Pub,  L  99-420.  section  103, 
The  purpose  of  the  Commission  is  to 
consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  on  matters 
relating  to  the  management  and 
development  of  the  Park,  including  but 
not  limited  to  the  acquisition  of  lands 
and  interests  in  lands  (including 
conservation  easements  on  islands)  and 
termination  of  rights  of  use  and 
occupancy. 

The  meeting  will  convene  at  the 
Winter  Harbor  Elementary  School 
(gymnasium).  Winter  Harbor.  Maine,  at 
1:00  p.m.  to  consider  the  following 
agenda: 

1.  Election  of  officers. 

2.  Old  business: 

A.  Easement  located  on  flogg  Island 
in  Frenchman's  Bay.  Town  of 
Gouldsboro,  owned  by  Montgomery 
S  Bradley. 

B  Easement  located  on  Sutlon's 
Island.  Town  of  Cranberry  Isles, 
owned  by  Rebecca  Nussdorfer. 

3.  New  business: 

A,  Status  of  acquisitions, 

B,  Rulison  property.  Bar  Island, 

C,  Hamilton  lot.  Isle  au  Haul, 

D,  Round  Pond, 

4  Proposed  agenda  and  dale  of  next 
Commission  meeting. 

The  committee  meeting  is  open  to  the 
public.  Interested  persons  may  make 
oral/written  presentations  to  the 
Commission  or  file  written  statements, 
Such  requests  should  be  made  to  the 
official  listed  below  at  least  seven  days 
prior  to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the 
Superintendent.  Acadia  National  Park. 
P.O,  Box  177,  Bar  Harbor.  Maine  04609. 


Date:  September  28.  1988, 
Charles  P,  Clapper. 
A  cling  Regional  Director. 
|FR  Doc,  88-22078  Filed  9-28-B8:  8,45  am) 
nujMa  cooc  «i».7o-a 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
September  17, 1988.  Pursuant  to  |  60,13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  P.O,  Box  37127.  Washington.  DC 
20013-7127,  Written  comments  should 
be  submitted  by  October  12, 1988. 
Carol  D.  Shull. 

Chief  of  Regislrolion,  Nalional  Regisler. 
COLORADO 
Montezuma  County 

Lost  Canyon  Archeologicol  DiatricL  Address 
Restricted.  Mancos  vicinity,  B8(Kn90t 

IOWA 
Ida  County 

Wamock.  Dr.  Francis  B..  House,  201  Iklaple 
St,.  Battle  Creek.  88ain945 

K.\.VSAS 
Harvey  County 

Brown.  Samuel  A..  Hiiuse.  302  W,  Sixth, 
Newton.  88001904 

fobnson  County 

Lanesfield  School,  1874S  S.  Diiiie  Rd, 
Edgerton  vicinity.  86001902 

Montgomery  County 

Booth  Theater  119  W,  Myrtle  Sl„ 

Independence,  88001903 
Federal  Building— US  Post  Office,  123  N,  8th. 

Independence.  88002009 
Union  Implement  and  Hardware  Building — 

Masonic  Temple.  121-123  W,  Main. 

Independence.  88002008 

Sedgwick  County 

Building  Nine.  801  E.  37th  SL  North,  Wichita, 

88001901 
Calvary  Baptist  Church.  601  N.  Water. 

Wichita.  88001905 

MARYLAND 

Prince  George's  County 

Goodloe.  Don  S.S.,  House.  13809  lericho  Park 
Rd„  Bowie  vicinity,  86001900 

MASSACHUSETTS 

Franklin  County 

East  Main— High  Street  Historic  District, 
Roughly  bounded  by  Church,  High.  E.  Main 
and  Franklin  Sis..  Cteenneld.  88002011 
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Main  Street  Historic  District.  Main  St, 
tjetween  Chapman  and  Hope  Sis.,  also 
along  Bank  Row,  Greenfield,  88001908 

Newton  Street  School.  Shelbume  Rd., 
Greenfield.  86001907 

Hampden  County 

Ludlow  Center  Historic  District.  Along 
Center.  Church  and  Booth  Sts..  Ludlow, 
68001999 

Middlesex  County 

City  Hall  Historic  District  (Boundary 
Increasel.  165  Market  St,.  Lowell.  880019C6 

MONTANA 

Deer  Lodge  County 

Tultle  Manufacturing  and  Supply  Company 
and  the  Anaconda  Copper  Mining 
Company  Foundry  Depariment,  lefferson 
and  6th.  Anaconda.  88002010 

NEW  lERSEY 

Burlington  County 

Bead  Wrei:k  Site.  Address  Restricted.  New 
Gretna  vicinity.  86001899 

TEXAS 

Anderson  County 

Palestine  Carnegie  Library,  502  N,  Queen  St„ 
Palestine,  88001944 

Bee  County 

A/erf(o  Creek  Bridge,  C3l  241,  Normanna 
vicinity.  68002000 

De  Will  County 

Bales-Slieppard  House  (Cuero  MRAI.  312  E, 

Broadway,  Cuero.  68001948 
Bell,  fahn  Y.,  House  /Cuero  MRA),  304  E. 

Prairie,  Cuero,  88001982 
Bennett.  MD..  House  ICuerv  MRAI.  206  N 

Hunt,  Cuero.  68001963 
Billow-Thompson  House  (Cuero  MRAI,  402  E 

Broadway.  Cuero.  8800194B 
Breeder  Runge  Wholesale  Grocery  Company 

Building  (Cuero  MRAI,  106  N,  Frederick 

William.  Cuero.  86001957 
Buchel,  Floyd.  House  (Cuero  MRAj.  407  E, 

Broadway,  Cuero,  88001950 
Bums.  Arthur.  House  /Cuero  MRA),  130  E. 

Sarah.  Cuero.  88001987 
Bums.  John  W..  House  ICuero  MRAI,  311  E. 

Broadway.  Cuero.  88001947 
CallawavCillette  House  (Cuero  MRA),  306 

E.  Sarah.  Cuero.  88001989 
Chaddock.  IB..  House  (Cuero  MRA).  202  S. 

Valley  Cuero.  88001995 
City  Water  Works  House  (Cuero  MRAI.  206 

S  Esplanade.  Cuero.  8B0O1956 
Clemenl-Naqel  House  (Cuero  .MRA).  701  E 

Moigan.  Cuero.  88001974 
ColstonGohmen  House  (Cuero  MRA).  309  E. 

Prairie.  Cuero.  68001963 
Cook.  Charles.  House  (Cuero  MRAI.  103  E 

Sarah.  Cuero.  88001968 
Grain.  HH.  House  (Cuero  MRAI.  .508  E 

Courthouse.  Cuero,  88001933 
Cuero  Commercial  Historic  District  (Cuero 

MRAI.  Roughly  bounded  by  Gonzales. 

Main.  Terrell,  and  Courthouse.  Cuero. 

88001998 
Cuero  Cm  (Cuero  MRA).  501  W,  Main.  Cuero. 

68001970 
Cuero  High  School  (Cuero  MRAJ,  405  E 

Sarah,  Cuero,  e80m99a 


Daiife.  E.A.  House  (Cuero  MRA),  201  W 

Newman,  Cuera.  88001661 
Fast  Main  Street  Residential  Historic 

District  (Cuero  .MRAI,  400  to  BOO  blks.  of  E. 

Main  St..  Cuero.  88001998 
Eicholz.  William  and  L.F..  House  (Cuero 

MRAI,  308  E.  Courthouse.  Cuero.  88001954 
English-German  School  (Cuero  MRAf  201  E. 

Newman.  Cuero,  88001978 
Farris,  /.B..  House  (Cuera  MRAI.  502  N, 

Gonzales.  Cuero.  88001960 
First  Methodist  Church  (Cuera  MRA)  301  E. 

Courthouse,  Cuero.  88001952 
Fmir.  Alfred,  House  (Cuera  MRAI  703  N. 

Gonzales.  Cuero.  68001961 
Frobese.  William.  Sr.  House  (Cuero  MR.^1 

305  E.  Newman.  Cuero.  88001980 
Grace  Episcopal  Church  (Cuera  MR.M.  401  N. 

Esplanade,  Cuero.  88001955 
House  al  1002  Stuckdale  (Cuero  MRAI,  1002 

Slockdale.  Cuero,  86001993 
House  at  104  Stockdale  (Cuera  MRAI,  404 

Stockdale.  Cuero,  68001992 
House  at  809  East  Live  Oak  (Cuera  MR.M. 

609  E.  Live  Oak,  Cuero,  88001968 
KellerCrunder  House  (Cuero  MRA),  409  E, 

Morgan,  Cuero,  88001973 
Lcinbardt,  Albert  and  Kate.  House  (Cuero 

MRAI.  816  E,  Morgaa  Cuero.  88001976 
Lennardl.  Emil  House  (Cuero  MRAI.  804  E 

Morgan.  Cuera,  88001975 
iesAe  Bar  (Cuero  MRA).  432  W,  Main,  Cuero. 

88001969 
Ley.  Valentine.  House  (Cuero  MRAI.  206  E, 

Nevman,  Cuero,  88001979 
Lynch-Probst  House  (Cuero  MRA),  502  E, 

Broadway,  Cuero,  88001951 
Macedonia  Baptist  Church  (Cuero  MRAJ,  512 

S  Indianola,  Cuero,  88001967 
Mane.  Frank.  House  (Cuero  MRAI,  402  E. 

French.  Cuero.  88001959 
Meissner-Pleasants  House  (Cuero  MRA),  108 

N  Hum.  Cuero.  88001962 
Mugge.  Edward.  House  (Cuero  Mlti),  218  N, 

Terrell,  Cuero.  88001994 
Old  Beer  and  Ice  Warehouse  (Cuero  MRAI 

104  SW  RaUroad.  Cuero.  88001985 
Ott,  Charles  /,  and  Alvina.  House  (Cuero 

MRAI  306  N,  Hunt.  Cuero.  86001965 
Ott.  St..  House  (Cuero  MRAI,  302  N.  Hunt, 

Cuero.  88001964 
Priqden.  O.F.  and  Mary.  House  (Cuero  MRA) 

401  E.  French,  Cuero.  88001958 
Reuss.  ;.N..  House  (Cuero  MRA).  315 

Stockdale,  Cuero,  88001991 
St.  Michaels  Catholic  Church  (Cuero  Mll\l 

202  N.  McLeod.  Cuero,  860O1B71 
Stevens.  Elisha.  House  (Cuero  Mfi.!/  408  E 

Prairie.  Cuero.  88001964 
Terrell-Reuss  Streets  Historic  District  (Cuero 

MRAI  300  to  900  blks.  of  Terrell.  500  to  900 

blks,  of  Indianola,  and  200  bik,  of  W  Reuss 

to  400  blk.  of  E  Reuss,  Cuero,  88001997 
Thomson.  W.F.  House  (Cuera  MRAI  608  N, 

McLeod,  Cuero,  88001972 
WntcnberL  Dane.  House  (Cuero  MRA)  402 

S  Hunt,  Cuero,  68001966 
[Vatner,  Charles.  House  (Cuera  MRA).  110  E 
Newman,  Cuero,  88001977 

Lamar  County 

.Atkinson-Moms  House  (Pans  MRAI  602 

Fitzhugh.  Paris.  88001914 
Bailey— Ragland  House  (Paris  MRAI  433  W 

Washington.  Paris.  88001917 
Baldwin.  Benjamin  and  Adelaide.  House 

(Paris  MRAI  714  Grahan.  Paris.  68001925 


Baty — Plummer  House  (Paris  MRA).  706 

Sherman.  Paris.  88001931 
Brozelton,  Thomas  and  Bettie,  House  (Pans 

MRA),  801  W,  Sherman,  Paris,  68001932 
Carlton— Gladden  House  (Pans  MRA),  2120 

Bonham.  Paris,  88001933 
Church  Slreet  Historic  District  (Pans  MRAI 

Roughly  bounded  by  E.  Austin.  3rd.  SE. 

Washington  and  1st.  SW  Sts,,  Paris. 

68001936 
Daniel  /.M.  and  Emily.  House  (Pans  MR.\). 

216  4Ul.  SW.  Paris.  88001921 
First  Church  of  Christ.  Scientist  (Paris  MRAI 

339  W  Kaufman.  Paris.  88001912 
Firvt  Presbiterion  Church  (Paris  MRAI  410 

W,  Kaufman,  Paris,  88001913 
Gibbons.  John  Chisum.  House  (Pans  MRAI 

623  6th,  SE.  Paris,  88001923 
High  House  (Paris  MRA).  352  Washington. 

Pans.  88001920 
Miuse  at  705  3rd  Street,  SE  (Paris  MRA),  705 

3rd  St,,  SE  Paris.  88001935 
/enkins.  Edwin  and  Marv.  House  (Paris 

MR.U  549  5th.  NW,  Paris,  86001927 
lohnson-McCuistion  House  (Paris  MRAI  730 

Clarksville,  Paris,  68001911 
iomar  County  Hospital  (Pons  MRA)  625  W 

Washington,  Paris,  68001916 
Latimer,  William  and  Etta,  House  (Paris 

MRAI,  Iff!  Sherman.  Paris,  88001930 
McCormicBishop  House  (Pans  MRA)  603 

8lh  St.,  SE.  Paris.  88001910 
Means— /ustiss  House  (Pans  MRA  I.  537  61h 

St.,  SE  Paris.  88001934 
Morris— Moore  House  (Pans  MUM.  744  3rd,. 

NW,  Paris.  88001926 
Paris  Commercial  Histonc  District  (Paris 

MRAI  Roughly  bounded  by  Price.  3rd.  SE 

Sherman  and  4th,  SW,  Paris.  88001937 
Pine  Bluff-Fitzhugh  Historic  District  (Pari.-. 

MflAI  300-900  blks  of  Pine  Bluff  and  300- 

600  blks  of  Fitzhugh,  Pans.  68001938 
Preston.  Thaddeus  and  Josepha.  House  (Paris 

MRAI  731  E,  Austin,  Paris.  88001915 
Ragland  House  (Pons  MRAI  208  5th  St..  SW, 

Paris,  88001922 
Rodguers-Wade  Furniture  Company  (Paris 

MRAI.  401  3rd.  SW.  Parts,  88001919 
SL  Pauls  Baptist  Church  (Paris  MRAI  454 

2nd,  NE  Paris,  88001928 
Trigg.  W  S.  and  Marv,  House  (Paris  MRAI 

441 12lh  St..  SE  Paris.  68001924 
Wise— Fielding  House  and  Carriage  House 

(Pons  MRAI.  418  W  Washington.  Paris. 

88001916 
WrighL  Edgar  and  Annie,  House(Poris 

MRAI  857  Lamar.  Paris.  66001929 

in  AH 

Morgan  Count> 

Mormon  Flat  Breastworks  (Utah  War 

Fortifications  MPSf  Address  Restricted. 

PorterviUe  vicinity,  88001943 

Summit  County 

Echo  Canyon  Breastworks  (Utah  War 

Fortifications  MPSI  Address  Reslricled, 

Echo  vicinity  88001942 

VERMONT 

Chittenden  County 

South  Union  Street  Historic  District  S.  Union 

Si.  between  Howard  and  Main.  Buriington, 

B80OI946 
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Brown  County 

■A-./if/  ;/  T^irdSt  and  Collegy  Ave.  De 


l-'t 


'  mimiin 


Dane  County 

Baskeri'i/Je  Apartment  Building.  121-129  S 
Hamilton  St.,  Madison,  88002006 

Iowa  County 

.'/>  dp  ChaprH  1  mi.  S  of  CTH  H  on  CTH  T. 

R.l(iC.'-am>,    (W002G02 

Mitwaukefi  County 

I  i.  f  f  i,  jptf../  f:re  Stul.on.  642  W   North  Ave.. 
Milivj  .k.-   (BflOilXjr 

Rock  County 

Orford:  •;ie  L>i-p„t.  Beliol  St,  Orfurdvaic. 

Sauk  County 

Manchester  Street  Bridge.  OdlsnerPar* 
Boraboo.  81002005 

ifH  Doc  8»-220ei  Filed  9-26-88;  a-4S  am| 

BILLING  COOC  4310-70>« 


INTERSTATE  COMMERCE 
COMMISSION 

(Dockrt  No.  AB-52  (Sub-Mo.  59X)| 

The  Atchison,  Topeka  and  Santa  Fe 
Railway  Co.— Abandonment 
Exetnplton— In  Lo*  Angeles  County. 

AQENCr:  Inlerslale  Commerre 

Cummtssion. 

ACTION:  Notice  of  exemption. 


SUMMARY:  The  Interstate  Coinmerce 
Commission  exempts  from  the  prior 
approvdl  requirement.s  of  49  L'.S  C 
10903,  etseq..  the  dbdndonment  by  The 
.•\tchison,  Topeka  and  Santa  Fe  Railway 
Company  of  2  0~  miies  of  rail  line  in  Los 
A.-igeies  County,  CA.  suhieci  to  standard 
Idbor  protective  conditions. 
DATES:  Pronded  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  October 
27,  1988.  Formal  expressions  of  intent  to 
file  an  offer '  of  financial  assistance 
under  49  CFR  n52.27(cl(2)  must  be  filed 
by  October  T.  1968,  petitions  to  stay 
must  be  filed  by  October  12. 198».  and 
petitions  for  reconsideration  must  be 
filed  by  October  24. 1988,  Request  for  a 
public  use  condition  must  he  filed  by 
October  7.  1988. 

AOORESSES:  Send  pleadings  referring  to 
Docket  No  AB-52  (Sub-.Mo.  59X)  to: 


(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

and 

(2)  Petitioner  s  reprcsentaUve:  Michael 
W.  Blaszdk.  80  East  |ackson  Blvd.. 
Chicago.  11.  60604 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  H  Fi'lder,  (2021  275-7(54)1 
rmn  tor  heam^  impaired  (202)  275-1721| 
SUPKEMENTARV  WFORHATION: 

.Additional  information  is  contained  in 
the  Commission's  decision.  To  purrihase 
a  copy  of  the  full  decision,  write  lo 
EJynamic  Concepts,  Inc  .  Room  2229. 
Interstate  Commerce  Commissioa 
Building.  Wasfuagton.  DC  20423,  or  call 
(ZOZ)  289-4357/4359  |DC  Metropohtan 
area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202|  275-1721  or  by  pickup 
from  Dynamic  Concepts.  Inc.,  in  Room 
2229  at  Commission  headquarters). 

[loaded:  September  20.  196S. 

By  the  Cummissian.  Chairman  Gradiflon. 
V  ,,':t-  Chairman  Andre.  Conumsaianers 
Simmond.  Lamboley.  and  PhiUip*. 
Noffita  R.  McGee. 
Sf'-rf'ton, 

(FR  Uoc.  8»-2axX)  Filed  9-28-86;  8:45  am| 
BILLING  COOC  Tossmvli 


'  ••'f  .-■■'riliL  of  Rail  Une  A/and  trBman- 
O'v,-,  „/  h..r  AuM.  4  t,C  C-  M  164  It9eri  and  fm.! 
njlCT  pot.lnhad  m  1h,  Feder.l  Ri^s)„  „„  D„.pmb„ 
Z2    1Sir?I52  FR4M4rV4fM4R 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  Clean  Air  Act;  A.O.  Smitli  Corp. 

In  accordance  with  nepartmpnf.il 
policy.  28  CFR  .'io.7  notice  is  hereby 
given  that  a  proposed  loinl  Stipulation 
and  Order  in  UnitfiJ Stales  v.  A.  O. 
Smith  Corporation,  Civil  Action  \o.  87- 
CV-0271,  was  lodged  with  the  United 
Siales  District  Court  for  the  Central 
District  of  IllinoiB  on  September  9.  1988 
The  Complamt  filed  by  Ihe  United 
States  alleged  violation  of  Set  Hon  113  of 
Ihe  Clean  Air  Act  for  failure  l^iy 
defendant  to  comply  with  applicable 
provisions  of  the  Wisconsin  Stale 
Implementation  Plan  |  SU"').  relating  to 
emissions  of  volatile  organic  compounds 
(  "VOCs'l.  at  defendant  s  Milwaukee. 
Wisconsin  manufacturing  plant. 

The  proposed  |oinl  Stipulation  and 
Order  requires  defendant  to  pay  a  civil 
penally  of  S50.000  for  alleged  past 
violations  of  the  Clean  Air  Act  and  the 
SrP.  also  provides  thai  the  action  shall 
be  dismissed  without  prejudice. 

The  Deparlment  of  |ustice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  lo  the  proposed 
ctinaenl  decree  Comments  should  be 
addressed  to  the  Assistanl  Attorney 


General  of  the  Land  and  .Natural 
Resources  Division.  Department  of 
Justice,  Washington.  DC.  20530,  and 
should  refer  lo  United  Slates  v.  A.O. 
Smith  Corporation.  D.)  Reference  No 
90-5-2-1-1051, 

The  proposed  Joint  Stipulation  and 
Order  may  be  examined  at  the  office  of 
Ihe  United  Siales  Allornoy.  Eastern 
District  of  Wisconsin.  330  Federal 
Building,  517  East  Wi.sconsin  Avenue. 
Milwaukee.  Wisconsin  53202.  and  at  Ihe 
Office  of  Regional  Counsel.  Uoiled 
States  Environmental  Protection 
Agency.  Region  V.  Ill  West  Jackson 
Slreet.  Chicago.  Illinois  ti08O4.  Copies  of 
the  proposed  Joint  Stipulation  and  Order 
may  he  examined  al  Ihe  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division,  Department  of 
Justice.  Room  1517.  Ninth  Streel  and 
Pennsylvania  Avenue.  NW.. 
Washington,  DC.  A  copy  of  Ihe 
proposed  Joint  Stipulation  and  Order 
may  be  obtained  in  person  from  Ihe 
above  address  or  by  mail  from  Ihe 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division, 
Department  of  justice.  P  O,  Box  7611. 
Washington.  DC  20044. 
Roger  |.  Mamlls. 

Assistant  AtUiniey  General.  Land  ami 
Natural  Resources  Division. 
(FR  Dot  SS-ZaVU  Filirf  9-28-88:  834S  am) 
eiuMOcooc  «»■•<« 


Antitrust  Division 

High- Temperature  Resistant  Diesel 
Particulate  Trap;  Southwest  Research 
Institute 

Notice  is  hereby  given  that,  on  August 
31.  1988,  pursuant  lo  section  6(a)  of  Ihe 
National  Cooperative  Research  Acl  of 
1984,  15  use,  4301  et  seq.  ('Ihe  Acf|. 
Southwest  Research  Institute  (■'SwRl') 
filed  a  written  notification 
simullaneously  with  the  .Attorney 
General  and  the  Federal  Trade 
Commission  of  a  project  entitled: 
"Development  of  a  High-Temperature 
Resistant  Diesel  Particulate  Trap."  The 
notification  discloses:  (1)  The  identities 
of  the  parlies  to  the  project  and  (2)  Ihe 
nature  and  objective  of  Ihe  project.  The 
notification  was  filed  for  the  purpose  of 
invoking  Ihe  Act's  provisions  hmiting 
Ihe  recovery  of  anlilrusl  plainlifTs  lo 
actual  damages  under  specified 
circumstances.  Pursuanl  lo  settiim  6|b) 
of  Ihe  Acl.  Ihe  identities  of  Ihe  parlies  to 
the  project  and  its  general  areas  of 
planned  activities  are  given  below. 
The  parties  to  the  project  are; 

1,  Nissan  Diesel  Motor  Co. 

2.  John  Deere  Company 
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3,  The  Garrett  Corporation 

4,  Mitsubishi  Motors  Corporation 

5,  Caterpillar,  Inc. 
6   Hino  Motors  Ltd. 
7.  Slemco.  Inc. 

B.  Nippon  Shokubai  Kagaku  Kogyo 
Company,  Ltd. 

9,  Fuel  Tech.  Inc. 

10,  Exxon  Chemical  Company 

11,  Isuzu  Technical  Center  of  America, 
Inc. 

12,  Navistar  Inlemalional  Corporation 

13,  Fiat  Research  Center 

The  purpose  of  the  project  is  to 
evaluate  potential  candidates  for  high- 
lemperature  resistant  diesel  particulate 
traps  which  candidates  will  include  but 
not  be  limited  to  silicon  carbide  foam, 
mullite.  and  other  materials  as  they 
become  available.  The  evaluation  will 
involve  trapping  efficiency,  trap 
capacity,  backpressure  effects,  and 
effects  on  engine  operation.  The 
selection  of  engines  and  operating 
cycles  will  be  made  to  represent 
different  particulate  character  and  the 
best  design  will  then  be  selected  for 
durability  experiments.  Trap 
regeneration  techniques  will  be 
investigated  depending  on  the  trap 
composition  and  a  complete  trap  with 
regeneration  system  will  be 
demonstrated  on  a  full  size  truck  or  bus 

Membership  in  this  group  research 
project  remains  open,  and  the  parties 
intend  lo  file  addilional  written 
notification  disclosing  all  changes  in 
membership  of  this  project, 
loieph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division 
|FR  Doc,  8a-22M4  Filed  9-28-88;  8:45  am) 

BILLING  COOE  44t(M)l-«l 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(TA-W-20,e50l 

Anchor  Hocking  Industrial  Glass  Co., 
Phoenix  Glass  Plant;  Monaca.  PA, 
Termination  of  Investigation 

Pursuant  lo  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initialed  on  August  1. 1988  in  response 
to  a  worker  petition  which  was  filed  by 
the  United  Plant  Guard  Workers  Union 
on  behalf  of  workers  al  Phoenix  Glass 
Company.  Monaca,  Pennsylvania.  The 
Phoenix  Glass  Plant  is  a  manufacturing 
facility  of  Anchor  Hocking  Industrial 
Glass  Company. 

An  active  certification  covering  all 
workers  of  Ihe  Phoenix  Glass  Plant  of 
Anchor  Hocking  Industrial  Glass 
Company  remains  in  effect  (TA-W- 


20.605).  Consequently,  further 
investigation  in  this  case  would  serve  no 
purpose;  and  Ihe  investigation  has  been 
lerminaled- 

Signed  at  Washinntton.  DC  this  19th  day  of 
September  1988 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc,  88-22108  Filed  9-2S-88;  8:45  am| 
BILUNG  coot  4S1I1-3II-M 

ITA-W-18,678I 

Bass  Enterprises  Production  Co..  Fori 
Worth.  TX:  Negative  Determination  on 
Remand 

Pursuanl  lo  the  U.S.  Court  of 
Inlemalional  Trade  remand  dated  June 
2, 1988  in  Former  Employees  of  Bass 
Enterprises  Production  Company  v. 
Secretary  of  Labor  (USCIT  87-04-00584) 
Ihe  Department  is  issuing  a  negative 
determination  on  remand. 

The  Court  remanded  Ihe  case  because 
the  plaintiffs  were  not  provided  actual 
notice  of  the  opportunity  for  a  hearing 
and  were  prejudiced  by  the  lack  of 
actual  notice- 
On  August  29. 1988.  a  public  hearing 
was  held  in  Dallas.  Texas  for  petitioners 
or  any  other  persons  lo  furnish 
addilional  testimony  and  evidence  of  a 
relevant  and  material  nature  bearing 
upon  Ihe  Deparlmenl's  investigation 
regarding  petition  TA-W-18,67a. 
On  reconsideration,  addilional 
information  was  obtained  with  respect 
lo  employment  at  Bass.  Also,  a  customer 
survey  was  conducted  of  Bass'  natural 
gas  customers.  Plaintiff  provided 
additional  comments  on  the  new 
material  and  complained  about  alleged 
inconsistencies  in  the  Deparlmenl's 
investigations  with  respect  to  Ihe 
increased  import  criterion  for  the  Santa 
Fe  Minerals  and  Coseka  Resources 
petitions  compared  to  Ihe  petition 
submitted  by  the  former  workers  of  Bass 
Enterprises  Production  Company. 

One  requirement  for  Ihe  certification 
of  workers  for  adjustment  assistance  is 
increased  imports  of  articles  like  or 
directly  competitive  with  Ihe  articles 
produced  by  the  workers'  firm  or 
appropriate  subdivision.  However,  in 
order  for  a  worker  group  lo  become 
certified  as  eligible  to  apply  for 
adjustment  assistance  it  must  also  meet 
the  olher  two  group  eligibility 
requirements  of  section  222  of  the  Trade 
Act  of  1974. 

Petitioners  sometimes  allege 
inconsistencies  in  Ihe  Deparlmenl's 
determinations  especially  when  the 
Deparlment  certifies  workers  of  one  firm 
and  denies  workers  at  other  firms 


producing  the  same  articles  in  the  same 
base  period.  The  Department's  policy  is 
that  if  workers  are  not  separately 
identifiable  by  product,  and  Ihe  product 
impacted  by  imports  represents  an 
important  portion  of  Ihe  production  of 
the  firm  or  appropriate  subdivision,  then 
all  workers  would  be  certified  as  eligible 
to  apply  for  adjustment  assistance. 

Investigation  findings  show  that  Santa 
Fe  Minerals.  Coseka  Resoures  and  Bass 
Enterprises  produced  both  natural  gas 
and  crude  oil  and  Ihe  workers  were  not 
separately  identifiable  by  product. 

In  Ihe  Santa  Fe  case,  crude  oil 
production  accounted  for  a  major 
portion  of  total  production  and  workers 
met  all  three  group  eligibility 
requirements  for  crude  oil  in  1986, 
Therefore,  there  was  no  need  lo  survey 
the  natural  gas  customers.  On  the  olher 
hand,  in  the  Coseka  case,  natural  gas 
production  accounted  for  a  major 
portion  of  total  production,  Coseka's 
certification  was  based  primarily  on  Ihe 
fact  that  workers  producing  natural  gas 
met  all  three  group  eligibility 
requirements  in  1985, 

With  respect  to  the  Bass  petition, 
investigation  findings  show  that  Bass 
was  primarily  a  crude  oil  producer  with 
natural  gas  accounting  for  an  important 
portion  of  total  production  Investigation 
findings  for  Bass  showed  increased 
sales  and  production  of  crude  oil  for 
1985  and  1988.  Accordingly,  there  is  no 
need  for  a  customer  survey  of  Bass' 
crude  oil  customers  since  the  workers 
could  not  meet  all  three  group  eligibility 
criteria.  On  reconsideration.  Ihe 
Department  surveyed  the  natural  gas 
customers  of  Bass  Enterprises.  The 
suney  findings  show  that  the  customers 
with  declining  purchases  from  Bass  in 
1985  of  1986  did  not  import  natural  gas 
As  a  general  practice.  Ihe  Department 
does  not  survey  secondary  customers  of 
firms  since  Ihe  findings  would  be  too 
remote  and  indirect  lo  support  the 
contributed  importantly  criterion. 

Also  new  findings  on  reconsideration 
show  thai  Bass  Enterprises  replaced 
geologists  and  geophysicisls  with 
contract  employees — geological 
consultants — performing  these  servnes 

With  respect  to  Ihe  decreased  sales 
and/or  production  criterion,  Ihe 
Department  used  quantity  data  since  it 
is  a  more  reliable  indicator  than  value  to 
measure  decreases  or  increases  in 
production  or  sales.  (See:  Former 
Employees  ofAsarco  s  Amorillo  Copper 
Refinery  vs.  Secretar\'  of  Labor.  (675  F. 
Supp  647  (CIT 1987)). 

Also,  there  is  no  purpose  in  vievjing 
U.S.  imports  of  crude  oil  or  natural  gas 
(by  quarters)  prior  to  the  Bass  workers 
separations  beginning  in  September  1985 
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since  the  workers  do  not  meet  'he 
decreased  production  or  sales  criterion 
for  crude  oil,  U.S.  imports  of  crude  oil 
decreased  in  every  quarter  in  1985  prior 
'0  the  beginning  of  worker  separations 
'September  10,  1985)  compared  to  the 
same  quarter  m  1984.  Likewise,  there  is 
no  purpose  in  viewing  U.S.  imports  of 
nahiral  gas  (by  quarters)  )u5t  prior  to  the 
Bass  workers  initial  separations  since 
'he  import  data  show  that  U.S.  imports 
of  natural  gas  increased  in  1985.  The 
"contributed  importantly  '  test  of  the 
increased  import  crilenon.  however, 
was  not  met  for  natural  gas  since  Bass 
customers  did  not  shift  purchases  from 
Bass  to  foreign  sources. 

Lastly,  the  allegation  by  petitionei^ 
concerning  the  natural  gas  customers  of 
Coseka  and  Bass  Enterprises  is  merely 
speculation  and  is  unsupported  by  the 
record. 

Conclusion 

After  reconsideration  on  remand.  I 
reaffirm  the  original  denial  of  eligibility 
to  apply  for  adjustment  assistance  to 


workers  of  Bass  Enterprises  Production 
Company,  Fort  Worth.  Texas. 

Signed  at  Washinston.  DC.  this  19th  da.v  of 
Septeniticr  I'Jtwi 
StepheD  A.  Wandner. 
Deputy  Director.  Office  of  Legislation  and 
Actuohal Services.  UlS. 
|FR  Doc.  88-22107  Fifed  9-28-88;  8:45  iun| 
BtUJNa  COOC  4Sia-30-« 


Revised  Final  Allotments  for  Program 
Vear  (PY)  1988;  Basic  Labor  Exchange 
Activities  Under  the  Wagner-Peyser 
Act 

AOENCirt  Employment  and  Training 
.Administration.  Labor 
ACTION:  Notice. 

SUMMARY:  This  notice  announces 
revised  final  allotments  for  PY  1988 
basic  labor  exchange  activities 
authorized  under  the  Wagner-Peyser 
Act. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roiicrt  ,.\.  Srhaer'l  Director  U  S, 


Employment  Service  2nn  Constitution 
Avenue.  NW..  Room  .\-4470, 
Washington   DC  2KW  Telephone:  (202) 
.1.15-01. T 
SUPPLEMENTARY  INFORMATION:  Final 

planning  estimates  for  PY  1988  basic 
labor  exchange  acli\  ities  were 
announced  in  the  Federal  Register  on 
April  8.  1988.  Subsequently.  Congress 
appropriated  a  $15.noO.0(X)  supplement. 
Pub   L.  iriO-393  Therefore,  $7:18,029.(X»I 
will  become  available  for  distribution  to 
Stales,  less  $14,900,000  withheld  to 
finance  postage  costs  associated  with 
public  employment  service  activities 
The  allocation  methodology  is 
unchanged  from  that  used  for  the  final 
PY  1988  distribution  published  on  April 
8.  1988. 

Further  information  regarding  the 
allocation  methodology  is  available 
upon  request. 

Signed  at  Washington.  DC,  this  91h  day  of 
September  1988, 
Rolierts  T.  Jone* 
Assistant  Secretary  of  Labor. 
■uum  COOC  4510-n-M 
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U  S   DEPARTMENT  OF  LABOR-'-EMPLOVMENT  AND  TRAINING  ADMINSTRATION 
ADJUSTED  PY  1988  WAGNER-PEYSER  ALLOTMENTS  TO  STATES 


Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

Dist  of  Columbia 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico 

New  York 

North  Carolina 

North  Dakota 

Ohio 

Oklahoma 

Oregon 

Pennsylvania 

Puerto  Rico 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

West  Virginia 

Wisconsin 

Wyoming 

FORMULA  TOTAL 

Guam 

Virgin  Islands 

Indicia  Postage 


Final 

$11,217,666 
7,700,963 
8,604,829 
6,966,335 
71,382,852 
9,712,650 
7,897,474 
1,978,766 
5, 197,840 
29,748,814 
15,604,562 
2,781,742 
6,416,271 
32,431,825 
14,746,229 
8,875,816 
6,271,755 
10, 176,296 
13,543,464 
3,815,696 
li;455,779 
13,822,361 
26,516,201 
11,502,431 
7,654,849 
13,858,444 
5,243,411 
6,301,548 
5,097, 147 
2,525,716 
18,679,745 
5,884,028 
53, 558, 196 
15,816, 562 
5,339,359 
29,057,612 
12,245,676 
8,571,463 
29,584,945 
8,429,565 
2,562,717 
8,389,840 
4,934,796 
12,672,600 
49, 088,632 
10,792,999 
2, 311,742 
14,229,439 
12,853,942 
5,648,362 
13, 171,991 
3,828,653 


Supplemental 
Appropriation 

$232,769 
159,796 
178,551 
144,553 
1,481,203 
201, 539 
163,874 
41,060 
107,857 
617,292 
323,797 
57,711 
133, 138 
672,965 
305,987 
184, 175 
130, 140 
211, 160 
281 , 028 
79, 176 
237,709 
286,816 
550, 216 
238, 677 
158,839 
287, 565 
108,801 
130,758 
105,766 
52, 409 
387,607 
122,094 
1, 111,340 
328, 196 
110,793 
602,949 
254 ,099 
177,859 
613,892 
174 ,915 
53, 176 
174 , 090 
102, 397 
262,958 
1,018 , 596 
223,956 
47,969 
295, 263 
266, 721 
117, 204 
273,321 
79,  446 


$706,702,096    $14,664,167 


331,490 

1,395,414 

14,600,000 


6,878 

28,955 

300,000 


Adjusted 
Final 

$11,450,435 
7,860,759 
8,783,380 
7, 110,888 
72,864,055 
9,914,189 
8,061,348 
2,019,826 
5, 305,697 
30,366, 106 
15,928, 359 
2,838,953 
6, 549,409 
33, 104,790 
15,052,216 
9,059,991 
6, 401,895 
10,387,456 
13,824,492 
3,894,872 
11,693,488 
14, 109, 177 
27,066,416 
11,741, 108 
7,813, 688 
14,146,00  9 
5,352,212 
6,432,306 
5,202,913 
2,578, 125 
19,067, 352 
6,006, 122 
54 ,669,536 
16, 144,758 
5,450, 152 
29,  660,561 
12,499,775 
8,749, 322 
30, 198,837 
8, 604,480 
2, 615,893 
8,563,930 
5,037,193 
12,935,558 
50,107,228 
11,016,955 
2,359,711 
14,524,702 
13,120,663 
5,765,566 
13,445,312 
3 ,908 , 099 

$721 , 366, 263 

338, 368 

1, 424, 369 

14,900,000 


NATIONAL  TOTAL    $723,029,000    $15,000,000   $738,029,000 
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Prime  Safety  and  Health  Administration 
Oockel  No  M-88-171-CI 

Bitter  Creek  Resources,  Inc.^  Petition 
for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Biiler  Creek  Resources,  Inc..  P.O.  Box 
800,  Reliance.  Wyoming  82<M3  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75.1105  (housing  of  underground 
transformer  stations,  battery-charging 
stations,  substations,  compressor 
stations,  shops,  and  permanent  pumps) 
lo  its  Slansburgh  Mine  (I.D.  No.  48- 
01012)  located  in  Sweetwater  County, 
Wyoming,  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safely 
and  Health  Act  of  1977, 

A  summary  of  die  petitioner's 
si^ilements  follows: 

1-  The  petition  concerns  the 
requirement  that  air  currents  used  to 
ventilate  structures  or  areas  enclosing 
electrical  installations  be  coursed 
directly  into  the  return. 

2.  Petitioner  stales  ihal  an  installation 
housing  a  dry-type  underground 
transformer  station  of  500-kva  capacity 
is  ventilated  by  neutral  belt  intake  air 
Ihal  cannot  be  coursed  directly  to  a 
return  aircourse  because  of  the 
configuration  of  the  intake  entries, 

3  As  an  alternate  method,  petition 
proposes  lo  install  a  low-level  carbon 
monoxide  sensor  system  with  specific 
techniques  and  equipment  as  outlined  in 
the  petition. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  wrillen  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
.Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  musi  be  postmarked  or 
received  in  that  office  on  or  before 
October  27.  1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

O-i'ed  September  21.  1988. 
Patricia  W.  Silvey. 

Director.  Office  of  Standards.  RegulaUona 
and  Variances. 

[FRDof   S«-22ni  Filed  9-26-88:  B:46  ami 
BtUINQ  COOC  4StO-49^ 


lOocliel  No.  HII-88-177-C1 

EMCO  Coal  Co.:  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

E.VICO  Coal  Company.  IIC  Be.  Box 
1012.  Barbourville.  Kentucky  40906  has 
filed  a  petition  to  modify  (he  application 
of  30  CFR  75,313  (methane  monitor)  to 
its  No.  2  Mine  (I.D,  No,  lS-14577)  located 
in  Knox  County.  Kentucky,  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977, 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  electric  face  cutting 
equipment,  continuous  miners,  longwall 
face  equipment  and  loading  machines. 
The  monitor  is  required  to  be  kept 
operative  and  properly  maintained  and 
frequently  tested. 

2.  Petitioner  states  Ihal  no  methane 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-«)%  of  the  coal  is 
hand  loaded.  Approximately  20^*  of  the 
time  that  the  tractor  is  in  use,  it  is  used 
as  a  man  trip  and  supply  vehicle, 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  handheld  continuous 
oxygen  and  methane  monitors  instead  of 
methane  monitors  on  three  wheel 
tractors.  In  further  support  of  this 
request,  petitioner  slates  that: 

(a)  Each  three  wheel  tractor  would  be 
equipped  with  a  handheld  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  would  be 
trained  in  the  use  of  the  detector 

(b)  Prior  to  allowing  the  coal  loading 
tractor  in  the  face  area,  a  gas  lest  would 
be  performed  lo  determine  the  methane 
concentration  in  the  atmosphere.  When 
the  elapsed  time  between  trips  does  not 
exceed  20  minutes,  the  air  quality  would 
be  monitored  continuously  after  each 
trip.  This  would  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  the  detection  of  any 
methane  buildup  between  trips; 

(c)  If  one  percent  methane  is  detected, 
the  operator  would  manually  deenetgize 
Ihe  battery  tractor  immediately. 
Production  would  cease  and  would  not 
resume  until  the  methane  level  is  lower 
than  one  percent; 

(d)  A  spare  continuous  monitor  would 
be  available  to  assure  that  all  coal 
hauling  tractors  would  be  equipped  with 
a  continuous  monitor 

(e)  Each  monilor  would  be  removed 
from  the  mine  at  the  end  of  Ihe  shift,  and 
would  be  inspected  and  charged  by  a 


qualified  person.  The  monilor  would 
also  be  calibrated  monthly;  and 

(0  No  alleralions  or  modifications 
would  be  made  in  addition  lo  the 
manufacturer's  specifications. 

4.  Petitioner  stales  thai  Ihe  proposed 
alternate  method  will  provide  Ihe  same 
degree  of  safely  for  Ihe  miners  affected 
as  that  afforded  by  Ihe  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  827,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203,  All 
comments  must  be  postmarked  or 
received  in  Ihal  office  on  or  before 
October  27, 1988,  Copies  of  Ihe  petition 
are  available  for  inspection  at  that 
address. 

Dated:  September  21. 1988. 
PaUtcia  W.  Silvey. 

Director.  Office  of  Standards.  Hegulations 
and  Variances. 

|FR  Doc  88-22112  Filed  9-26-88;  8:45  am) 
BlUJNa  COOC  4S10-U-H 


lOocketNo.  M-e8-175-CI 

F.S,  Coal  Co.;  Petition  for  Modification 
of  Application  of  Mandatory  Safety 
Standard 

F.S,  Coal  Company,  840  Mahoney 
Street.  Trevorton.  Pennsylvania  17881 
has  filed  a  petition  lo  modify  the 
application  of  30  CFR  75,206 
(conventional  roof  support)  to  Its  Slope 
No,  1  (ID,  No.  36-07702)  located  in 
Northumberland  County,  Pennsylvania, 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977, 

A  summary  of  Ihe  petitioner's 
slalemcnts  follows: 

1.  The  petition  concerns  the 
requirement  that  the  widlh  of  openings 
be  limited  to  20  feet  when  conventional 
roof  support  is  used, 

2  As  an  alternate  method,  petitioner 
requests  a  modification  of  the  standard 
lo  allow  the  roof  in  openings  in  excess 
of  20  feet  in  widlh  be  supported  with 
conventional  supports  set  on  5-fool 
centers  in  every  direction,  or  be 
supported  by  employing  Ihe  full-box 
method, 

3,  In  support  of  Ihis  request,  petitioner 
states  that  in  anthracite  mines  all 
roadways  arc  restricted  to  12  feet  in 
widlh,  "The  breasts,  on  the  other  hand, 
where  mobile  equipment  is  not  used,  are 
driven  up  lo  30  feel  in  widlh.  These 
breasts  arc  supported  by  conventional 
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v..pt.or;s  placed  on  5-fool  centers  in 
t;vi:r>  direction,  hence  no  spun  of  roof  is 
left  unsupported.  In  mines  pitched  60 
degrees  or  more,  the  breasts  are  driven 
full.  In  Ihe  full-box  method,  manwsys 
are  timbered  30-inches  wide  and  loose 
coal  supports  Ihe  roof  between  the 
manway  limbers. 

4.  Petitioner  further  stales  that  roof 
bolts  would  create  a  hazard  in  steeply 
pitched  mines,  because  Ihey  would  have 
to  be  installed  from  30  degrees  to  as 
little  as  2  degrees  from  horizontal.  This 
would  result  in  shearing  of  the  bolls. 

5,  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments-  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safely  and  Health 
Administration.  Room  827,  4915  Wilson 
Boulevard,  Arlington.  Vii^inia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  27, 19aa  Copies  of  the  petition 
arc  available  for  inspection  at  that 
address. 

Ddled:  Seplember  21.  1988. 
Patricia  W,  Silvey. 

Director.  Office  of  Standards.  Hegahtioits 
and  Variances. 
|FR  Doc.  88-22113  Fi\ei  »-26-flfl:  B:45  am) 

BIIXINO  COOC  4«TCI-4»-«l 


IDocliet  No,  M-es-180-C] 

The  Helen  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

The  Hcl-n  .Mining  Company,  R.D.  No. 
2,  Box  2110,  Homer  City,  Pennsylvania 
15748-9558  has  filed  a  petition  lo  modify 
the  application  of  30  CFR  75.1700  loll 
and  gas  wells)  lo  its  Homer  City  Mine 
(ID,  No.  36-00926)  )ocaled  in  Indians 
County.  Pennsylvania.  The  petition  is 
tiled  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977 

A  summary  of  the  pelitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  barriers  be  established 
and  maintained  around  oil  and  gas  wells 
penetrating  coal  beds. 

2.  As  an  alternate  method,  petitioner 
proposes  to  clean  out  an  plug  oil  and  gas 
wells  using  specific  techniques  and 
procedures  as  outlined  in  the  petition. 

3.  In  addition,  petitioner  proposes  lo 
mine  through  the  plugged  oil  or  gas  well. 
Prior  to  mining  through,  the  petitioner 
would  confer  viiih  the  MSHA  District 
Manager  for  approval  of  the  specific 
mining  procedures,  and  appropriate 


ofTicials  would  be  allowed  to  observe 
the  process  and  all  mining  would  be 
under  Ihe  direct  supervision  of  a 
certified  official.  In  addition: 

|a|  Orivage  sites  would  be  installed; 
firefighting  equipment,  roof  support  and 
ventilated  materials  would  be  available; 

(b)  The  quantity  of  air  would  be  not 
less  than  9000  cubic  feet  per  minute  lo 
ventilate  the  face; 

(c)  Equipment  would  be  checked  for 
permissibility  and  serviced  prior  to 
mining  through  the  well.  The  working 
place  would  be  free  from  accumulations 
of  coal  dust  and  coal  spillages,  and  rock- 
dusted  lo  within  20  feel  of  the  face; 

(d)  Methane  monitors  would  be 
calibrated  prior  to  Ihe  shift  and  tests 
would  be  made  during  mining 
approximately  every  10  minutes:  and 

(e)  When  Ihe  wellbore  is  intersected, 
all  equipment  would  be  deenergiced  and 
safety  checks  would  be  made  before 
mining  would  continue  inby  the  well  a 
sufficient  distance  to  permit  adequate 
ventilation  around  the  area  of  the 
wellbore, 

4,  Petitioner  states  thai  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  allecled 
as  thai  afforded  by  the  standard. 

Request  Cor  Comments 

Persons  interested  in  this  petition  may 
furnish  wrillen  comments,  "These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  27. 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  September  21, 1988. 
Patricia  W.  Silvey, 

Director.  Off  ice  of  Standards,  HeguJaUoas 
and  Variances. 

|IR  Doc.  88-22114  Faed  9-26-88: 8:45  am) 
BlUIHO  OOOC  4S1&-4S-M 


I  Docliel  No.  M-e8-17e-CI 

Lawson  Bend  Coal  Co.;  Petition  lor 
Modification  ol  Application  of 
Mandatory  Safety  Standard 

Ldv%'son  Bend  Coal  Company,  Route  2. 
Box  70A.  Rockholds.  Kentucky  407S9  has 
filed  a  petition  to  modify  the  applicalion 
of  30  CFR  75,313  (methane  monilor)  lo 
its  Mine  No,  1  (I.D.  No,  15-15068)  located 
in  Whitley  County,  Kentucky.  The 
petition  is  filed  under  section  101|c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 


A  summary  of  Ihe  petitioner  i 
statements  follows 

1,  The  pelilion  concerns  the 
requirement  that  a  methane  montiiK  Ui- 
inslalled  on  electric  face  culling 
equipment,  continuous  miners,  lung^ali 
face  equipment  and  loading  machim.'s 
The  monilor  is  required  lo  be  kepi 
operative  and  properly  maintained  ami 
frequently  tested. 

2,  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  lhr<-e 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydranltcs 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded  Approximately  20'*i  of  the 
time  that  Ihe  tractor  is  in  use.  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3,  As  an  alternate  method,  petitioner 
proposes  lo  use  hand-held  conlimious 
oxygen  and  methane  monitors  instead  of 
methane  monitors  on  three  wheel 
tractors.  In  further  support  of  this 
request,  petitioner  stales  that: 

(a)  Each  three  virheel  tractor  would  be 
equipped  with  a  hand-held  contininius 
monitoring  methane  and  oxygen 
detector  and  all  persons  wtnU  be 
trained  in  the  use  of  the  detector: 

(b)  Prior  lo  allowing  the  coal  loading 
tractor  in  the  face  area,  a  g.is  lest  would 
be  performed  to  determine  the  methane 
concentration  in  the  atmosphere.  When 
the  elapsed  time  between  trips  does  nol 
exceed  20  minutes.  Ihe  air  quality  would 
be  monitored  continuously  afler  each 
trip.  This  would  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  the  detection  of  any 
methane  buildup  betwrecn  trips; 

(c)  If  one  percent  methane  is  detected, 
the  operator  would  manually  deenergize 
the  battery  tractor  immediately. 
Production  would  cease  and  would  nol 
resume  until  the  methane  level  is  lower 
than  one  percent 

(d)  A  spare  continuous  monitor  would 
be  available  to  assure  that  all  coal 
hauling  tractors  would  be  equipped  with 
a  continuous  monitor 

(e)  Each  monitor  would  be  removed 
from  the  mine  at  the  end  of  the  shilt  and 
would  be  inspected  and  charged  by  a 
qualified  person.  The  monilor  would 
also  be  calibrated  monthly:  and 

(f)  No  alterations  or  modifications 
would  be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  stales  thai  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  Ibis  petition  may 
furnish  wrillen  comments.  These 
comments  must  be  filed  with  the  Office 
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of  Standdrds,  Regulations  and 
Variances.  Mine  Safety  and  Health 
.administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  27,  1988.  Copies  of  the  petition 
a.'e  available  for  inspection  at  that 
address. 

Dale:  September  21. 1968. 
Palrida  W.  Silvey, 

D,rt!ctor.  Of  (ice  of  Standards.  Regulations 
r:rd  Variances. 

ira  Doc.  88-22115  Filed  9-26-«8:  8:45  am] 

BILLING  COOC  UI0-44-M 

Wage  and  Hour  Division 

Child  Labor  Adlvsoi7  Committee 
Meeting 

A  meeting  of  the  Child  Labor 
.Advisory  Committee  (the  Committee) 
will  be  held  on  October  19. 1988.  from 
9:00  a.m.  to  5:00  p.m..  and  on  October  20, 
1988.  from  9:00  am.  to  5:00  p.m.  This 
meeting  will  be  held  in  Room  N-3-137 
A.B.C.  Frances  Perkins  Building. 
Department  of  Labor.  200.  Constitution 
Avenue.  NW.,  Washington.  DC. 

The  agenda  items  to  be  considered  by 
the  Committee  include  the  following: 
October  19 
Call  to  Order 
Approval  of  Minutes  from  March 

meeting 
Old  Business— Subcommittee  Reports 

and  Discussions. 

1.  Subcommittee  Report  on  Hazardous 
Occupations  Order  No.  2.  Motor  Vehicle 
Driver  Occupations,  concerning 
occasional  and  incidental  driving,  the 
application  of  the  e.xemptions  to  16  year 
old  drivers,  'Jie  requirement  that 
vehicles  not  e.xceed  8.000  lbs.  gross 
vehicle  weight,  the  definition  of  outside 
helper,  whether  other  exemptions 
should  be  added  to  the  Order,  and  18- 
ar.d  17-year-old  school  bus  drivers. 

2.  Subcommittee  Report  on  Hazardous 
Occupations  Order  .\o.  10.  Occupations 
involving  sldughtering.  meat  packing  or 
processing  or  rendering;  concerning 
whether  power-driven  meat  slicers  used 
in  retail  establishments  are  covered  by 
the  order. 

3.  Subcommittee  Report  on  Child 
Labor  Regulation  .\o.  3.  concerning  the 
hours  nl  work  for  14-  and  15-year-old 
minors. 

.New  Business— Reports  and 
Subcommittee  Discussions. 

1.  Committee  discussion  of  the  U.S. 
General  Accounting  Office  Report. 
(CAO/HRD-88-541. 

2.  The  Subcommittee  on  Child  Labor 
Regulation  .No.  3  will  consider  door-to- 
door  candy  sales  and  cooking  and 


baking  by  14-  and  15-year-olds  in  eating 

establishments. 

3.  The  Subcommittee  on  Hazardous 
occupations  Order  No,  10  will  consider 
whether  specific  machinery  used  to 
process  meat  should  be  covered  by  this 
Order  whether  certain  activities 
associated  with  prohibited  machinery 
should  also  be  prohibited  such  as 
assembly  and  disassembly:  and  whether 
to  prohibit  the  operation  of  certain 
machines  when  used  on  products  other 
than  meat.  This  Subcommittee  will  also 
consider  whether  to  provide  an 
exception  from  the  Order  for  certain 
power-driven  machines  which  are 
equipped  with  protective  guards  or 
certain  other  safety  features.  In  addition, 
this  Subcommittee  will  consider 
whether  to  include  and  how  to  define 
poultry,  seafood,  fish,  vegetables,  dairy 
products,  and  small  game  animal 
industries  under  the  scope  of  HO  10; 
definitions  of  the  terms  "particularly 
hazardous"  and  "processing":  and 
whether  to  rewrite  the  title  of  this 
Hazardous  Order. 

4.  The  Subcommittee  on  Hazardous 
Occupations  Order  No.  11,  will  consider 
whether  specific  bakery  machinery 
should  be  covered  by  this  Order: 
whether  cleaning  of  certain  machine 
parts  should  be  permitted  for  16-  and  17- 
year-olds  if  the  machine  is  disassembled 
and  reassembled  by  someone  18  years 
of  age  or  older  and  whether  certain 
power — driven  machines  should  be 
prohibited  when  used  on  products  other 
than  bakery  goods,  such  as  to  mix 
vegetables.  This  Subcommittee  will  also 
consider  whether  to  provide  an 
exception  from  the  Order  for  certain 
power-driven  machines  which  are 
provided  with  protective  guards,  have 
certain  safety  features,  or  incorporate 
design  characteristics  which  remove 
hazards. 

5-  Subcommittee  Meetings. 
October  20 

Subcommittee  Meetings 
Subcommittee  Preliminary  Reports 
Adjournment 

Members  of  the  public  are  invited  to 
attend  the  proceedings.  Written  data, 
reviews,  or  arguments  pertaining  to  the 
business  before  the  Committee  must  be 
received  by  the  Committee  Coordinator 
by  October  5. 1988.  Twenty-six  copies 
are  needed  for  distribution  to  the 
members  and  for  inclusion  in  the 
meeting  minutes. 

Telephone  inquiries  concerning  this 
meeting  should  be  directed  to  Ms.  Nila 
Stoval,  Coordinator  for  the  Child  Labor 
Advisory  Committee.  Room  S-3028, 
Frances  Perkins  Building.  200 
Constitution  Avenue,  NW..  Washington. 


DC  20210;  telephone:  area  code  (202) 
623-7640. 

Signed  at  Washington.  DC.  this  ZIil  day  of 
September  1988. 
Paula  V.  Smith. 

Administrator 

|KR  Dix:  88-22109  Filed  9-28-8B:  B:4.S  amj 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Museum  Advisory  Panel;  Meeting 

Pursuant  to  section  10|al|2)  of  the 
Fedeai  Advisory  Committee  Act  (Pub.  L. 
92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Museum 
Advisory  Panel  lAdvancemenl  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  October  14. 1988.  from  9:00 
a.m. — 5:30  p.m.  in  room  M-14  of  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue  NW..  Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4|,  (6)  and  (9)  (B)  of 
section  552b  of  Title  5,  United  Slates 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
DC  20506,  or  call  (202)  682-5433. 
September  21. 1988. 
Yvomte  M.  Sabina, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
|FR  Doc.  88-22014  Filed  9-26-88;  8:45  am| 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  Nos.  50-282  and  SO-306 1 

Norttiem  States  Power  Co..  Prairie 
Island  Nuclear  Generating  Plant.  Units 
Nos.  1  and  2;  Environmental 
Assessment  and  Finding  o(  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  [the  Commission)  is 
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considering  issuance  of  an  exemption 
from  the  requirements  of  Appendix  )  to 
10  CFR  Part  50  to  Northern  States  Power 
Company  (the  licensee)  for  the  Prairie 
Island  Nuclear  Generating  Plant,  Units 
Nos.  1  and  2.  located  in  Goodhue 
County.  Minnesota. 

Environmenlal  Assessment 

Identification  of  Proposed  Action 

The  licensee  requested  an  exemplion 
from  Paragraph  III.A.3  of  10  CFR  Part  50. 
Appendix  |.  "Primary  Reactor 
Containment  Le.'ikage  Testing  for 
Waler-Cooled  Power  Reactors."  In  1973. 
Appendix  j  was  issued  to  establish 
requirements  for  primary  containment 
leakage  testing  and  incorporated  by 
reference.  ANSI  N45.4-1972.  "Leakage 
Rate  Testing  of  Containment  Structures 
for  Nuclear  Reactors."  This  standard 
requires  that  containment  leakage 
calculations  be  performed  by  using 
either  the  Point-loPoint  method  or  the 
Total  Time  method.  The  Total  Time 
method  was  used  the  most  by  the 
nuclear  industry  imtil  about  1976. 

At  this  time,  licensees  who  wish  to 
use  the  Mass-Point  method  of 
calculating  containment  integrated 
leakage  must  submit  an  application  for 
exemption  from  the  Appendix  ) 
requirement  that  containment  integrated 
leak  rate  tests  wiU  confirm  to  ANSI 
N45.4.  The  exemplion  proposed  by  the 
licensee  would  be  granted  until  pending 
changes  to  Appendix  )  are  promulgated. 
In  the  Mass-Point  method,  the  mass  of 
air  in  containment  is  calculated  and 
plotted  as  of  fimction  of  time,  and 
leakage  is  calculated  from  the  slope  of 
the  linear  least  squares. 

With  the  present  developments  in 
technology,  the  Mass-Point  method  has 
gained  increasing  recognition. 

The  superiority  of  the  Mass-Point 
method  becomes  apparent  when  it  is 
compared  with  the  two  other  methods. 
In  the  Total  Time  method,  a  series  of 
leakage  rales  are  calculated  on  the  basis 
of  air  mass  differences  between  an 
initial  data  point  and  each  individual 
data  point  thereafler.  If  for  any  reason 
(such  as  instrument  error,  lack  of 
temperature  equilibrium,  ingassingor 
outgassingi  the  initial  data  point  is  not 
accurate,  the  resutls  of  the  test  will  be 
affected.  In  the  Point-to-Point  method, 
the  leak  rates  are  based  on  the  mass 
difference  between  each  pair  of 
cnnsecubve  points  which  are  then 
averaged  to  yield  a  single  leakage  rate 
estimale.  Mathematically,  this  can  be 
shown  to  be  tiie  difference  tietweeo  the 
air  mass  iit  the  beginning  of  the  lest  and 
the  air  mass  at  the  end  of  the  lest 
expressed  as  percentage  of  the 
containment  air  mass,  it  follows  from 


the  above  that  the  Pointto-Poinl  method 
ignores  any  mass  readings  during  the 
lest  and  thus  the  leakage  rate  is 
calculated  on  the  basis  of  the  difference 
in  mass  between  two  measurements 
taken  at  the  beginning  and  at  the  end  of 
the  lest,  which  are  24  hours  apart. 

The  hcensee's  request  and  bases  for 
exemplion  are  contained  in  a  letter 
dated  August  1. 1988.  as  supplemented 
by  letter  dated  August  23, 1988.  The 
exemplion  would  permit  the  licensee  'o 
use  the  Mass-PoinI  method  for 
calculating  containment  leakage  rates  as 
an  acceptable  alternative  to  the  Point- 
lo-Poinl  and  Total  Time  methods 
currently  specified  in  Appendix  J. 

TVie  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  to 
allow  use  of  the  Mass-PoinI  analysis 
method  at  Prairie  Island  Nuclear 
Generating  Plant.  Units  Nos.  1  and  2. 
and  for  improved  analysis  of  the  test 
results. 

Enviivnmenlal  Impacts  of  the  Proposed 

Action 

The  erraticism  of  the  Total  Time 
method  creates  a  higher  probability  of 
unnecessarily  failing  a  containment 
integrated  leakage  rate  test  (note  that 
the  calculational  procedure  is 
independent  of  containment  tightness) 
possibly  resulting  in  increased  test 
frequency,  critical  path  outage  lime,  and 
exposure  to  test  persormel. 

Radiological  releases  will  not  be 
greater  than  previously  determined,  nor 
does  the  proposed  exemption  otherwise 
affect  radiological  plant  effluents,  or 
have  any  otlier  environmental  impact. 
Therefore,  the  Commission  concludes 
thai  there  are  no  measurable 
radiological  or  nonradiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

Altemotive  to  the  Proposed  Action 

The  Commission  has  concluded  thai 
there  is  no  measurable  impact 
associated  with  the  proposed 
exemption;  any  alternatives  to  the 
exemption  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  beyond  the  scope  of 
resources  used  dunng  normal  plant 
operation,  which  have  been  considered 
by  the  Commission  in  the  Final 
Environmental  Statements  for  Ihe 
Prairie  Island  Nuclear  Generating  Plant. 
Unit  Nos.  1  and  2. 


Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  Ihe 
licensee's  request  that  supports  the 
proposed  exemplion-  The  staff  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  nol  have  a 
significant  effect  on  the  qualily  of  the 
human  environment  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmenlal  impact 
statement  for  the  proposed  exemplion. 

For  further  details  with  respect  lo  this 
action,  see  Ihe  request  for  the  exemption 
dated  August  1. 1988,  as  supplemented 
by  letter  dated  August  23. 1988,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street.  NW..  Washington  DC 
and  at  the  Minneapolis  Public  Litirary. 
Technology  and  Science  Department, 
300  Nicollet  Mall.  Minneapolis. 
Minntjsola  55401. 

Dated  at  Ruckville.  Maryland,  this  Zlsl  day 
o(  September  1988. 

For  the  Nuclear  Regulatory  Comniissian. 
Thomas  V.  Wamliacfa, 
Acting  Director.  Projects  Directorate  Ui-1. 
Division  of  Reactor  Projects— III.  IV.  V* 
Special  Praiects. 

|ra  Doc  88-22024  Filed  9-Z6-48:  B:4S  am) 
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lOocket  No.  50-3461 

Toledo  Edison  Co.  and  The  ClevelsrwJ 
Electric  Illuminating  Co.; 
Environmental  Assessment  and 
FitKling  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No  Nl>F-3. 
issued  to  Toledo  Edison  Company  and 
The  Cleveland  Electric  IlluminaUng 
Company  (the  licensees),  for  operation 
of  the  Davis-Bessc  Nuclear  Power 
Station,  Unit  No.  1,  located  in  Ottawa 
County,  Ohio. 

Environmenlal  Assessment 

IdenUficolion  of  Proposed  Action 

The  proposed  amendment  would 
revise  Ihe  provisions  in  the  Davis-Besse 
Nuclear  Power  Station.  Unit  No.  1, 
Technical  Specifications  (TS's)  lo  permit 
operation  of  the  facility  at  2772  MW(t) 
for  Cycle  8.  Specifically.  Ihe  proposed 
amendment  would  nuidify  the  following 
TS  sections. 
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2.0    Safety  Limils  and  Limiting  Safety 

System  Setting 
3/4.1     Reactivity  Control  Systems 
3/4.2    Power  Distribullon  Limits 
3/4.3    Instrumentation 
3/4.4    Reactor  Coolant  System 
3/4  5    Emergency  Core  Cooling  Systems 
5.0     Design  Feature. 

In  addition.  TS  Basis  3/4.1.  Reactivity 
Control  Systems,  and  3/4.5.  Emergency 
Core  Cooling  Systems,  also  would  be 
modified. 

The  .Weed  for  the  Proposed  Aclwn 

The  proposed  changes  are  needed  to 

support  the  loading  of  64  fresh  fuel 
assemblies  IF.^'s)  and  64  burnable 
poison  rod  assemblies  (BPR,A'8].  the 
shuffling  of  16  FA'S  and  control  rod 
assemblies  ICRAsl.  the  reinsertion  of 
one  previously  used  FA.  and  the 
replacement  of  eight  black  axial  power 
shaping  rods  lAPSRsI  with  grey  APSRs. 
In  addition,  other  TS  changes  proposed 
would  permit  a  reduced  physics  testing 
program,  the  removal  of  two 
regenerative  neutron  sources,  revised 
quadrant  power  tilt  limits,  reduced 
borated  water  supply  requirements, 
increased  power  level  for  comparison  of 
in  and  ex  core  detector  offsets,  and 
increased  thermal  power  limit  for  three- 
pump  operation. 

Environmental  Impacts  of  the  Proposed 

Action 

The  Commission  has  evaluated  the 
safety  of  the  proposed  amendment  and 
has  determined  that  neither  the 
probability  of  accidents  nor  the  post- 
accident  radiological  releases  would  be 
greater  than  previously  determined.  The 
proposed  amendment  does  not 
otherwise  affect  radiological  plant 
effluents  during  normal  operation  In 
addition,  the  proposed  amendment  does 
not  have  any  influence  upon 
occupational  radiation  exposure 
Therefore,  the  Commission  concludes 
that  there  are  no  signiricant  radiological 
environmental  impacts  associated  with 
this  proposed  amendment. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
amendment  does  not  affect 
nonradiological  plant  effluents  and  has 
.TO  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  June  29. 1988  |53  FR 
24535|,  No  request  for  hearing  or  petition 


for  leave  to  intervene  was  filed 
following  this  notice. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  the  environmental  effects  of  the 
proposed  action  are  not  significant,  any 
alternative  with  equal  of  greater 
environmental  impacts  need  not  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  the  environmental 
impacts  attributable  to  this  facility  and 
would  only  result  in  requinng  a  revised 
core  reload  design  to  operate  within  the 
present  TS  requirements. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
related  to  operation  of  the  Davis-Besse 
facility. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  18, 1988.  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street  NW..  Washington.  DC,  and 
at  the  University  of  Toledo  Library, 
Documents  Department.  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Dated  at  Rockville.  Maryland,  this  22nd 
day  of  September  1988. 

For  the  Nuclear  Regulatory  Commlsiion. 
Kennetii  E.  Parkins, 

Director  Pro/eel  Oireclomte  III-3.  Division  of 
fteoclor  Projects— III.  IV.  V  and  Special 
Proiects. 

|FR  Doc.  8»-2a)25  Filed  9-2&-a&  8:45  amj 
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I  Docket  No.  40-7455 1 

Finding  of  No  Significant  impact; 
Renewal  of  Source  Material  License 
No.  SMA-1018;  WhItUker  Corp., 
Greenville,  PA 

The  US.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  renewal  of  Source 


Material  License  No.  SMA-1018  for  the 
continued  storage  of  contaminated 
material  at  the  Whiltaker  Corporation 
site  in  Greenville.  Pennsylvania.  The 
contaminated  material  resulted  from 
operations  to  produce  ferro-columbium 
and  ferro-nickel  alloys.  Operations  were 
terminated  in  1974. 

Summary  of  the  Environmental 
Assessment 

The  Proposed  Action 

The  proposed  action  is  renewal  of 
License  No.  SMA-1018.  The  renewal 
will  authorize  Whittaker  to  continue 
storing  contaminated  material 
containing  thorium  and  uranium. 

Need  for  the  Proposed  Action 

Renewal  of  the  license  has  the  effect 
of  continuing  the  licensee's  surveillance 
and  control  of  the  material  to  assure  its 
security  and  maintenance  until  the 
ultimate  disposition  of  the  slag  is 
determined. 

Alternatives  to  the  Proposed  Action 

Denial  of  the  license  renewal  for  the 
continued  storage  of  the  contaminated 
material  would  require  that  the  material 
be  transported  to  a  facility  licensed  to 
accept  it.  A  possible  alternative  may  be 
to  transfer  the  material  to  the 
Pennsylvania  compact  site  for  disposal 
when  the  site  becomes  available  or 
some  other  licensed  site.  However,  these 
options  would  require  lime  to  arrange, 
and  in  the  interim,  the  material  must 
remain  onsite  under  license.  At  this 
time,  onsite  storage  is  the  only  viable 
option. 

Environmental  Impacts  of  the  Proposed 

Action 

The  current  monitoring  consists  of 
quarterly  ground  water  sampling,  visual 
inspections  for  erosion,  surfacte  water 
and  sediment  sampling  of  the  Shenango 
River,  and  direct  radiation 
measurements.  Monitoring  results  have 
not  shown  any  significant  migration 
offsile.  The  surface  water  and  sediment 
samples  from  the  Shenango  do  not 
contain  concentrations  differing  from 
baseline  levels.  Inspections  have  not 
shown  any  visible  evidence  of  surface 
erosion.  Ground  water  results  in  the 
past  have  shown  slightly  elevated  levels 
(a  few  pCi/l|  from  wells  on  the  slag  site, 
generally  in  an  area  in  the  central  part 
of  the  site  (wells  W8.  Wit  A,  Wl4). 
Occasionally,  the  gross  alpha 
concentrations  have  exceeded  the  EPA 
Primary  Drinking  Water  Standard  of  15 
pCi/l:  however,  the  Ra-226  and  Ra-228 
were  less  than  S  pCi/1.  Leaching  studies 
performed  by  Oak  Ridge  Associated 
Universities  (ORAU)  show  that  under 
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conditions  encountered  in  nature,  the 
slags  are  not  going  to  leach  out  to  any 
significant  degree.  The  information 
gathered  over  the  years  does  not 
indicate  that  there  is  any  identifiable 
amoi'nt  of  radioactive  material 
migrating  from  the  site  into  the  general 
environment, 

Whittaker  has  proposed  a  reduction  in 
the  monitoring  program  frequency  to 
biennial  for  all  sampling  and 
measurements  with  a  semiannual  visual 
inspection.  Staff  agrees  that  a  reduction 
in  the  monitoring  program  frequency  is 
justified  on  the  basis  of  past  monitoring 
results  and  the  fact  that  no  activities 
occur  on  the  site.  However,  a  bieimial 
program  is  not  adequate  since  there 
could  be  major  changes  in  the  site  over 
a  2-year  period  that  could  go  unnoticed. 
It  is  recommended  that  an  annual 
program  be  implemented  with 
semiannual  visual  inspections.  The  data 
results  do  justify  the  discontinuance  of 
the  surface  water  and  sediment 
sampling  of  the  Shenango  River.  If 
during  the  inspection  there  are  signs  of 
significant  site  erosion,  sampling  of  the 
surface  water  and  sediment  should  be 
performed.  This  reduced  monitoring 
program  will  detect  any  migration 
offsile.  Continued  onsite  storage  of  the 
contaminated  materials  is  expected  to 
have  negligible  impact  on  the 
environment. 

Conclusion 

The  environmental  impacts  associated 
with  the  proposed  license  renewal  for 
continued  storage  are  expected  to  be 
insignificant.  The  monitoring  program 
will  provide  necessary  information  on 
possible  material  migration  from  the 
site.  Therefore,  the  staff  concludes  that 
there  will  be  no  significant  impacts 
associated  with  the  proposed  action. 

.Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
applicanl's  request  of  April  S.  1988. 
addiliunal  information  of  May  31. 1988. 
and  reports  of  September  22. 1988, 
February  11, 1987,  and  May  31, 1988.  The 
ORAU  survey  dated  July  1988  was  also 
reviewed. 

Finding  of  No  Significant  Impact 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  renewal  of  Source  Material  License 
No.  SMA-1018.  On  the  basis  of  this 
assessment,  the  Commission  has 
concluded  that  environmental  impacts 
created  by  the  proposed  licensing  action 
would  not  be  significant  and  do  not 
warrant  the  preparation  of  an 
Environmental  Impact  Statement. 
Accordingly,  it  has  been  determined  that 


a  Finding  of  No  Significant  Impact  is 
appropriate. 

The  Environmental  Assessment  and 
the  above  documents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  copying,  for  a  fee,  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW.,  Washington.  DC. 
Copies  of  the  Environmental 
Assessment  may  be  obtained  by  calling 
(301)  492-3358  or  by  writing  to  the  Fuel 
Cycle  Safety  Branch,  Division  of 
Industrial  and  Medical  Nuclear  Safety. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  September  in88. 

For  the  Nuclear  Regulatory  Commission. 
Leiand  C  Rouse, 

Chief.  Fuel  Cycle  Safely  Branch,  Division  of 
Industrial  and  Medical  Nuclear  Safely, 
NMSS. 
(FR  Doc  Ba-22026  Filed  S-2B-8S:  8:45  amj 
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IDoeket  No.  50-324] 

Carolina  Power  &  Light  Co.,  et  al.: 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  153  to  Facility 
Operating  License  No.  DPR-a2,  issued  to 
Carolina  Power  &  Light  Company,  which 
revised  the  Technical  Specifications 
(TS)  for  the  operation  of  the  Brunswick 
Steam  Electric  Plant.  Unit  2  (BSEP-2), 
located  in  Brunswick  County,  North 
Carolina.  The  amendment  is  effective  as 
of  the  date  of  issuance. 

The  amendment  changes  the  TS  to 
delete  the  footnote  which  was  added  in 
Amendment  149.  restricting  the  average 
fuel  bundle  burnup  to  33,000  MWD/MT, 
and  allows  extended  fuel  bumup  to 
60,000  MWD/MT.  The  lilaff  completed 
its  review  of  the  environmental  effects 
of  the  fuel  handling  accident  and 
transportation  of  fuel  with  bumups 
beyond  33.000  MWD/MT  and  concludes 
that  extending  fuel  bumup  to  60,000 
MWD/MT  is  acceptable. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  .\c\ 
of  1954.  as  amended  (the  Act),  anij  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 


January  27. 1988  (53  FR  2310).  No  requesl 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statment.  Based  upon  the  Environmental 
Assessment,  the  Commission  has 
concluded  that  the  issuance  of  this 
amendment  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment  (53  FR  34357]. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  September  4, 1988.  as 
supplemented  October  2, 1988.  (2) 
Amendment  No.  153  to  License  No 
DPR-62.  and  (3)  the  Commission's 
related  Safety  Evaluation  and 
Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  2120  L  Street  NW..  Washington. 
DC  20555  and  at  the  University  of  North 
Carolina  at  Wilmington.  William 
Madison  Randall  Library.  601  S. 
CoUeage  Road,  Wilmington,  North 
Carolina.  A  copy  of  items  (2)  and  (3) 
may  be  obtained  upon  request, 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  Attention:  Director.  Division 
of  Reactor  Projects  l/II. 

Dated  at  Rockville.  Maryland  this  20th  day 
of  September  1988 

For  the  Nuclear  Regulatory  Commission. 
Lester  L.  Kintner. 

.Acting  Director.  Project  Directorate  tl-1. 
Division  of  Reactor  Projects  l/II.  Office  of 
Nuclear  Reactor  Regulation 
(FR  Doc.  88-22027  Filed  9-26-88;  8:45  am] 
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I  Docket  No.  50-2551 

Consumers  Power  Co.;  Consideration 
ol  Issuance  of  Amendment  to 
Provisional  Operating  License  and 
Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operaling  Licen.se  No, 
DRP-20.  issued  to  Consumers  Power 
Company  (the  licensee),  for  operation  of 
the  Palisades  Plant  located  in  Van  Buren 
County.  Michigan. 

In  accordance  with  the  licensee's 
application  for  amendment  dated 
September  1, 1988,  the  amendment 
would  revise  the  provisions  in  the 
Technical  Specifications  relating  to 
peaking  factors  and  linear  heat  rate 
(LHR)  limits.  The  radial  peaking  factor 
limits  would  increase  3.5  percent.  The 
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radial  peaking  factor  limits  for  the  "peak 
rod"  and  "narrow  gap  rod"  would  he 
deleted  since  they  are  bounded  by  the 
more  limitmg  interior  rods.  Finally,  the 
UlR  limits  would  b*  miidified  to  provide 
only  a  peak  rod  limit  lo  ehnimale  the 
e.xposure  dependeni.e  of  Ihe  LHR  limit. 

Prior  to  issuance  of  Itie  pnipiised 
license  amimdment.  the  Commission 
will  have  .Tiade  findings  required  by  Ihe 
.Atomic  Enersy  Act  of  1954,  as  amended 
(Ihe  Act)  and  Ihe  (Hommissiun's 
regulations. 

By  October  27. 1988,  Ihe  licensee  may 
file  a  request  for  a  hearing  with  resperrl 
lo  issuance  of  Ihe  amendment  lo  Ihe 
subject  provisional  operating  license 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  lo  participate  as  a  party  in  the 
proceeding  iniist  file  a  wrilten  request 
for  heanng  and  a  petition  for  leave  lo 
i.T^Qrvene  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
f'.led  in  accordance  with  Ihe 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  heanng  or 
petition  for  leave  lo  intervene  is  filed  hy 
the  above  date.  Ihe  Commission  or  an 
.Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  Ihe  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Sdfety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
Lirder 

As  required  by  10  CFR  2  714.  a 
petition  for  leave  lo  intervene  shall  set 
firth  wilh  particularity  the  interest  of 
the  pelitioner  in  Ihe  proceeding  and  how 
that  interest  may  be  affected  by  ihe 
results  of  Ihe  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
v.ith  particular  reference  to  the 
fniiowing  factors-  (1)  The  nature  of  Ihe 
petitioners  right  under  the  Act  to  be 
made  a  party  lo  Ihe  proceeding;  (2|  the 
nature  and  exienl  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  Ihe  proceeding  on  the 
petitioner's  inierest.  The  petition  should 
also  identify  the  sperjfic  aspecl(s)  of  Ihe 
.subit?cl  matter  of  the  proceeding  as  lo 
which  petitioner  wishes  lo  intervene. 
.Any  person  who  has  filed  a  petilion  for 
leave  lo  intervene  or  who  has  been 
admitted  as  a  parly  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  lo  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scjieduled  in 
the  proceeding,  but  such  an  amen<ie<l 


petition  must  satisfy  the  specincily 
requirements  described  above. 

Nol  laler  than  fifteen  (15)  days  prior  lo 
the  first  prehearing  conference 
scheduled  in  Ihe  proceeding,  a  petitioner 
shall  file  a  supplement  lo  the  petilion  lo 
intervene  which  must  include  a  list  of 
Ihe  contentions  which  are  sought  lo  be 
litigaled  in  the  matter,  and  the  bases  for 
Bach  contention  set  forth  with 
reasonable  specificity  Conlenliona  shall 
be  limited  to  mailers  within  Ihe  scope  of 
Ihe  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respetl  to  at  least  one 
contention  will  nol  be  permitted  (o 
participate  as  a  party. 

Those  permitted  lo  intervene  become 
parties  to  Ihe  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  lo 
intervene,  and  have  Ihe  opportunity  to 
participate  fully  in  Ihe  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  wilh 
the  Secretary  of  Ihe  Commissioa  U.S. 
.Vuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attenlion: 
Docketing  and  Service  Branch,  or  may 
be  delivered  lo  the  Commission's  Public 
Document  Room.  Gelman  Building,  2120 
L  Street  NW,.  Washington.  DC,  by  the 
above  date  Where  petitions  are  filed 
during  the  last  ten  (I0|  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
or  representative  for  the  petitioner 
prompliy  so  inform  Ihe  Commission  by  a 
toll-free  telephone  call  to  Weslem 
Union  at  l-aOO-325-6000  (in  Missouri  1- 
800-3-12-6700),  The  Weslem  Union 
operalor  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  lo  Martin 
|,  Virgilio:  (petitioner's  name  and 
telephone  number);  (date  petition  was 
mailed):  (plani  name):  and  (pubhcalion 
date  and  page  number  of  this  Federal 
Register  notice).  A  copy  of  the  petition 
should  also  be  sen!  to  Ihe  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  and  to  Judd  L  Bacon.  Esq., 
Consumers  Power  Company,  212  West 
.Michigan  Avenue.  |ackson.  Michigan 
49201.  attorney  for  the  licensee, 

.Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
fur  hearing  will  nol  be  entertained 
absent  a  delerminatinn  by  the 
Commission.  Ihe  presiding  officer  or  Ihe 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 


balancing  of  the  factor?  specified  in  10 
CFK  2.714(a)(l)(iHvl  and  2,71 4(d), 

If  a  request  for  hearing  is  received,  the 
Commission's  stuff  may  issue  Ihe 
amendment  after  it  completes  its 
technical  review  and  prior  lo  the 
completion  of  any  required  hearing  if  11 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
signiricanl  hazards  consideration  in 
accordance  with  10  CFR  50  91  and  50  92. 

For  further  details  wilh  respect  lo  this 
aclion.  see  the  apphcalion  for 
amendment  dated  Seplember  1, 1988, 
which  is  available  for  public  inspection 
at  Ihe  Commission's  Public  Documonl 
Room,  Gelman  Building.  2120  L  Street. 
NW  .  Washington,  DC,  and  al  the  Van 
Zoeren  Library.  Hope  College.  Holland. 
Michigan  49201 . 

Dated  al  Rockviilc.  Maryland,  diis  igih  d..y 
of  Seplember  isea. 

For  Ihe  Nuduar  Kegulalury  Commission 
ThaniBs  V.  Wambach. 
Ai.liiin  IJirecUjr,  Project  DimclomUi  lll-l. 
Divmum  an  Heaclor Pm/ecls—lll.  IV.  Vond 
Speciai  Prv/ecls, 

IFR  Dot.  m-2202a  Filed  9-28-88;  8:45  amj 
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I  DocJial  Nos.  50-315  and  50-3161 

Indiana  Michigan  Potver  Co.; 
Withdrawal  ot  Application  for 
Amendments  lo  Facility  Operating 
License 

The  United  Stales  Nuclear  Regulatory 
Commission  (Ihe  Commission)  has 
granted  Ihe  withdrawal  of  an 
application  dated  [uly  10. 1986,  filed  by 
Indiana  Michigan  Power  Company  (Ihe 
licensee).  The  application  requested 
amendments  to  Facilily  Operating 
Licenses  Nos.  DPR-58  and  DPR-74  for 
operation  of  the  Donald  C.  Cook  Nuclear 
Plant.  Units  Nos.  1  and  2,  located  in 
Berrien  County,  Michigan. 

The  proposed  amendment  addressed 
Ihe  control  room  habitability  concerns 
of  NUREG-07.17.  Item  III.D.3.4.  and  the 
requirements  of  Generic  Letter  83-37, 
The  Commission  issued  a  Notice  of 
Consideration  of  Issuance  of 
Amendment  which  was  pubhshed  in  the 
Federal  Register  on  August  13.  1986  (51 
FR  29000)  By  letter  daled  April  29.  1988. 
Ihe  licensee  withdrew  Ihe  application 
for  the  proposed  amendmenl.  The 
Commission  has  considered  Ihe 
licensee's  April  29, 1988.  letter  and  has 
delermined  that  permission  to  withdraw 
Ihe  |uly  10.  1988.  application  for 
amendmenl  should  be  granted- 

For  further  details  wilh  respect  to  this 
action,  see;  (1 1  The  application  for 
amendment  dated  (uly  10. 1986,  and  (2) 
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the  licensee's  letter  daled  April  29, 1988 
withdrawing  the  application  for  license 
amendment.  The  above  documents  are 
available  for  public  inspection  al  Ihe 
Commission's  Public  Document  Room, 
Gelman  Building,  2120  L  Street,  NW„ 
Washington,  DC,  and  al  the  local  public 
document  room  located  al  the  Maude 
Preston  Palenske  Memorial  Library,  500 
Market  Street,  Si.  Joseph.  Michigan 
49085. 

Dated  al  Rockville,  Msiyland,  this  aoth  day 
of  September  1988. 

For  Ihe  Nuclear  Regulatory  Commission. 
John  F.  Stang, 

Hroiecl  Monaf^r.  Protect  Dinctorate  W-1. 
Dnision  of  Reactor  Proiects— III.  IV,  Vfr 
Special  Projects. 

|FR  Doc  88-22029  Filed  »-2(>-88:  8:45  ami 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AGENCY:  Office  of  Personnel 

Management. 

actkm:  Notice. 

summary:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A.  B. 
and  C  in  the  excepted  service,  as 
required  by  civil  service  rule  VI, 
Exceptions  from  the  Competitive 
Service, 

POn  FURTHER  INFORMATION  CONTACT: 

l.eesa  Mrfrtin.  (202)  632-0728, 
SUPPLEMENTARY  INFORMATION:  The 

Office  of  Personnel  Management 
published  its  last  monthly  notice 
updating  appointing  authorities 
established  or  revoked  under  the 
Excepted  Service  provisions  of  5  CFR 
Part  213  on  August  23, 1988  (53  FR 
32132),  Individual  authorities 
eatablished  or  revoked  under  Schedule 
A,  B,  or  C  between  Agust  1, 1988,  and 
August  31, 1988,  appear  in  a  listing 
below.  Future  notices  will  be  published 
on  the  fourth  Tuesday  of  each  month,  or 
as  soon  as  possible  thereafter.  A 
consolidated  listing  of  all  authorities 
will  be  published  as  of  |une  30  of  each 
year. 

Schedule  A 

No  Schedule  A  authorities  were 
established  or  revoked  during  August 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  during  August. 


Schedule  C 

Department  of  Agriculture 

One  Staff  Assistant  to  the  Secretary. 
Effective  August  12. 1988. 

One  Executive  Assistant  lo  the 
Administrator.  Effective  August  18, 1988. 

One  Private  Secretary  lo  the  Deputy 
Under  Secretary  for  International 
Affairs  and  Commodity  Programs 
Effective  August  IB,  1988. 

One  Private  Secretary  to  Ihe  Deputy 
Assistant  Secretary  for  Marketing  and 
Inspection  Services.  Effective  August  31. 
1988. 

Deportment  of  Commerce 

One  Special  Assistant  lo  the  Deputy 
Assistant  Secretary  for 
Intergovernmental  Affairs.  Effective 
August  3, 1988. 

One  Confidential  Assistant  to  the 
Director.  Executive  Programs.  Effective 
August  4, 1988. 

One  Director,  Office  of  Consumer 
Affairs  to  Ihe  Director,  Office  of  Public 
Affairs.  Effective  August  12. 19B8. 

One  Confidential  Assistant  to  the 
Deply  Assistant  Secretary  for  U.S.  and 
Foreign  Commercial  Service.  Effective 
August  16. 1988. 

One  Condidential  Assistant  to  Ihe 
Deputy  Assistant  Secretary  for 
Intergovernmental  Affairs.  Effective 
August  18, 1088. 

One  Executive  Assistant  to  the 
Assistant  Secretary  for  Trade 
Development.  Effective  August  18. 1988. 
One  Executive  Assistant  to  the  Under 
Secretary.  Effective  August  18. 1988. 
One  Special  Assistant  to  the  Chief 
Scientist.  National  Oceanic  and 
Atmospheric  Administration.  Effective 
August  19, 1988. 

One  Confidential  Assistant  lo  the 
Director-General,  U.S.  Foreign 
Commercial  Service.  Effective  August 
22, 1988. 

One  Deputy  Director,  Office  of  Public 
Affairs  to  the  Director,  Office  ot  Public 
Affairs,  Effective  August  29. 1988. 

One  Confidential  Assistant  to  the 
Assistant  Secrelar>'  for  Congressional 
and  Intergovernmental  Affairs.  Effective 
August  29,  1988. 

Department  of  Defense 

One  Executive  Assistant.  National 
Defense  Stockpile  lo  the  Special 
Assistant  lo  the  Assistant  Secretary  of 
Defense.  Effective  August  9, 1988 

Department  of  Education 

One  Secretary's  Regional 
Representative  to  Ihe  Deputy  Under 
Secretary,  Intergovernmental  and 
Interagency  Affairs,  Effective  August  1, 
1988. 


One  Speical  Assistant  to  the  Deputy 
Assistant  Secretary  for  Student 
Financial  Assistance  Programs. 
Effective  August  2. 1988. 

One  Special  Assistant  to  the  Dlreclor 
Legislative  Liaison  Staff.  Effective 
August  3. 1988. 

One  Special  Assistant  to  the 
Secretary.  Effective  August  3, 1988 

One  Speical  Assistant  to  the  Chief  of 
Staff/Counselor  lo  the  Secretary. 
Effective  August  8. 1988. 

One  Secretar>''s  Regional 
Representative  Region  IV  lo  the  Deputy 
Under  Secretary.  Intergovernmental/ 
Interagency  Affairs  Effective  August  B. 
1988. 

One  Confidential  Assistant  to  Ihe 
Secretary's  Special  Assistant  for 
Scheduling  and  Briefing  and  Private 
Sector  Initiatives.  Effective  August  10. 
1988. 

One  Special  Assistanl  to  the  Deputy 
Under  Secretary.  Intergovemmenlal/ 
Interagency  Affairs.  Effective  August  15. 
1988. 

One  Special  Assistant  lo  the  Deputy 
Under  Secretary  for  Management. 
Effective  August  19. 1988. 

One  Special  Assistant  lo  the 
Executive  Secretary.  Effective  August 
23, 1988. 

One  Confidential  Assistant  lo  Ihe 
Secretary's  Senior  Special  Assistant, 
Effective  August  26. 1988. 

Department  of  Energy 

One  Staff  Assistant  to  Ihe  Director, 
Division  of  Public  Liaison.  Effective 
August  3. 1988. 

One  Director.  Division  of  Consumer 
Affairs  lo  the  Principal  Deputy  Assistant 
Secretary  for  Congressional. 
Intergovernmental,  and  Public  Affairs. 
Effective  August  25. 1988. 
Department  of  Health  and  Human 
Services 

One  Confidential  Staff  Assistant  lo 
the  Commissioner  of  Social  Security 
Effective  August  12. 1988. 

One  Special  Assistant  for  Judicial 
Activities  to  Ihe  Administrator.  Family 
Support  Administration.  Effective 
August  19. 1988. 

One  Confidential  Assistanl  to  the 
Director,  Office  of  Community  Services. 
Effective  August  23, 1988. 

Department  of  Housing  and  Urban 
Development 
■     One  Special  Assistant  lo  the  Deputy 
Assistant  Secretary  for  Multifamily 
Housing  Programs.  Effective  August  9. 
1988. 

One  Special  Assistant  lo  the  Assistanl 
Secretary  for  Housing.  Effective  August 
19, 1988. 
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One  Special  Assistant  to  the  Under 
Seci^tar>',  Effective  .August  23.  1988. 

One  Executive  Assistant  to  the 
Regional  .Adminislrator.  Effective 
August  26,  1968 

One  Executive  Assistant  to  the 
Deputy  Under  Secretary  for  Field 
Coordination.  Effective  August  30. 1988. 
Departwenl  of  the  liHeruir 

One  Pijhiic  Affairs  Speciahsl  to  the 
.A.S5istanl  to  the  Secretary  and  Director, 
Office  of  Public  Affairs,  Effective  August 
4,  1388, 

One  Staff  Assistant  to  the  Deputy 
,'\ssi8tanl  Secretary  for  Policy  and 
.Vnalysis.  Effective  August  10,  1988 

Df-portmeni  of  Justice 

One  Senior  Liaison  Officer  to  the 
Director,  Office  of  Liaison  Services, 
Kffective  August  3. 1988. 

One  Confidential  Assistant  to  the 
Director,  Office  of  Public  Affairs, 
Effective  .-Xugusl  8.  1988. 

One  Special  Assistant  to  the  Direclor. 
Communications  Relations  Service. 
Effective  August  12.  1988, 

One  Confidential  Assistant  to  the 
Director,  Executive  Office  for  U.S. 
Attorneys.  Effective  August  24,  1988. 

Oeportwent  of  Labur 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Occupational  Safety  and 
Health,  Effective  ,'\ugust  18,  1988. 

One  Secretary's  Representative  to  the 
Associate  Deputy  Assistant  Secretary 
for  Public  and  Interguvernmental 
Affairs,  Effective  August  25, 1388, 

Department  of  State 

One  Protocol  Officer  (Visits)  to  the 
Chief  of  Protocol  Effective  August  5. 

1988, 

One  Protocol  Officer  (Visits)  to  the 
Chief  of  Protocol,  Effective  August  8 
1988. 

One  Special  Assistant  to  the  Assistant 
Secretary,  Bureau  of  East  Asian  and 
Pacific  Affairs,  Effective  August  18. 1988. 

Deportment  of  Transportation 

One  Congressional  Liaison  Specialist 

to  the  Direclor  of  Congressional  Affairs. 

Effective  August  3. 1968, 
One  Congressional  Liaison  Ot.Mcer  to 

the  Direclor.  Office  of  Congressional 

Affairs.  Effective  August  3, 1988, 
One  Staff  Assistant  to  the  Director  of 

Intergovernmental  and  Consumer 

Affairs.  Effective  August  18, 1988. 

Department  of  the  Treasury 

One  Public  Affairs  Specialist  to  the 
Tredsurer  of  the  United  Slates.  Effective 

.■\u>!U.Sl  3    1988. 

One  Sperjal  .'\ssistanl  to  the  Assistant 
Secretary  (Management).  Effective 
August  17,  1988, 


.-1  L^'f,-?r  V  tur  hiternuttvnul  Deveiopment 

One  Special  Assistant  to  the  Program 
Manager.  Office  of  Private  and 
Voluntary  Cooperation.  Effective  August 
12.  1988. 

Commodity  Futures  Trading 
Commission 

One  Administrative  A.ssistant  to  the 
Chairman.  Effective  August  23,  1988, 

FeJeraJ  Home  Lean  Bank  Board 

One  Secretary  fTyping)  to  the  Deputy 
to  the  Executive  Director,  Federal 
Savings  and  Loan  Insurance 
Corporation.  Effective  August  12,  1988. 

One  Congressional  Lobbying 
Specialist  to  the  Executive  Director  for 
Public  Affairs.  Effective  August  IB,  1988. 

One  Assistant  to  the  Deputy 
Executive  Director  for  Asset 
Management.  Effective  August  16. 1988, 

Federal  Maritime  Commission 

One  Special  Assistant  to  the 
Chairman.  Effective  August  19. 1988. 

Federal  Trade  Commission 

One  Deputy  Director  to  Director  for 
Office  of  Congressional  Relations. 
Effective  August  31, 1988. 

One  Director  to  the  Chairman  for  the 
Office  of  Public  Affairs.  Effective  August 
31, 1988. 

General  Sen-ices  Administration 

One  Special  Assistant  to  the  Deputy 
Administrator,  Effective  August  10, 1988, 

Government  Printing  Office 

One  Administrative  Assistant  to  the 
Public  Printer,  Effective  August  30, 1988, 

International  Trade  Commission 

One  Staff  Assistant  to  the 
Commissioner.  Effective  August  10, 1988. 

Interstate  Commerce  Commission 

One  Staff  Advisor  (Transportation)  to 
a  Commissioner.  Effective  August  22, 
1988. 

Office  of  Management  and  Budget 

One  Executive  Assistant  to  the 
Associate  Director  for  Economics  and 
Government.  Effective  August  1, 1988. 

One  Confidential  Assistant  to  the 
General  Counsel.  Effective  August  4. 
1988, 

Securities  and  Exchange  Commission 

One  Secretary  to  the  Chief 
Accountant,  Effective  August  12. 1988. 
United  States  Tax  Court 

Two  Trial  Clerks  to  a  Judge.  Effective 
August  18.  1988 


United  States  Informotiun  Agency 

One  Confidential  Assistant  to  the 
Direclor.  Voice  of  America.  Effective 
August  B.  1988. 

V  S,  Office  of  Personnel  Management 
CoDstaoce  HoriMr. 
Direrlor 

Authority:  5  U.S.C.  3301.  3302:  E.0. 10577, 3 
CFR  1054-1958  Comp .  P  218 
|FR  Doc  ae-21744  Filed  9-12-88;  6:45  am) 
BUJM  COOE  U»-01-« 


Commission  on  Executive,  Legislative 
and  Judicial  Salaries;  Meeting 

Notice  is  hereby  given,  pursuant  to 
Pub.  L  92-483,  that  the  Commission  on 
Executive  Legislative  and  judicial 
Salaries  will  hold  their  first  meeting  for 
Fiscal  Year  1989  on  Tuesday,  October 
11, 1988,  from  10:00  am  to  1:00  p.m.  at 
736  Jackson  Place,  NW„  Washington, 
DC2(X)06, 

The  Commission  on  Executive. 
Legislative  and  |udicial  Salaries  was 
established  by  Pub.  L.  90-208  approved 
December  16. 1967.  as  amended,  and 
conducts  every  fourth  year  a  review  of 
the  rates  of  pay  for  Members  of 
Congress,  Federal  Judges  and  members 
of  the  top  levels  of  the  Executive  Branch 
of  the  Federal  Government.  This  will  be 
an  open  organizational  meeting  with 
background  briefings  and  the  course  the 
Commission  will  take  during  Fiscal  Year 
1989.  The  Commission's  report  is  due  to 
the  President  no  later  than  December  15. 
1988. 

Persons  interested  in  submitting 
written  statements  should  submit  their 
statements  by  Friday.  October  7. 1988  to 
the  Commission's  Office  at  738  Jackson 
Place.  NW.,  Washington,  20006. 

For  further  information,  contact  Polly 
Gault.  the  Commission's  Executive 
DireclorDesignale,  736  Jackson  Place. 
NW..  Washington,  DC  20006. 
Telephones:  (2021  27.1-8031. 
Conslanctt  llonier, 

Dirvctor.  Office  nfPersitnnel  Mantigement. 
|H<  Doc.  BB-22171  Filed  9-2a-8lf  8:45  am) 
Bn.Llf«Q  COOC  e328-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

IFileNO-  22-18775! 

Application  and  Opportunity  for 
Hearing;  Piedmont  Aviation,  Inc, 

S.-pli'mi>er  zl,  Iflaa. 

Notice  is  hereby  given  that  Piedmont 
Aviation.  Inc.  (the  'Company")  has  filed 
an  appbcalion  under  clause  |ii)  of 
Section  310(b)(l|  of  the  Trust  Indenture 
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Act  of  1939  88  amended  (the  -  Act ")  for  a 
finding  by  the  Securities  and  Exchange 
Commission  (the  "Commission")  that 
the  trusteeship  of  Meridian  Trust 
Company  (the  "Bank")  under  seven 
indentures  between  the  Company  and 
the  Bank,  four  dated  as  of  September  15, 
1988  (the  "September  Indentures") 
which  have  been  submitted  for 
qualification  under  the  Act  and  three 
dated  as  of  March  1, 1988  (the  'March 
Indentures")  which  were  heretofore 
qualified  under  the  Act  (collectively,  the 
"Indentures  ").  is  not  so  Ukely  to  involve 
a  material  conflict  of  interest  as  to  make 
it  necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
the  Bank  from  acting  as  trustee  under 
any  one  of  such  Indentures, 

Section  310(h)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  (as 
defined  in  the  section),  it  shall,  within 
ninety  days  after  ascertaining  that  it  has 
such  conflicting  Interest,  either  eliminate 
such  conflicting  interest,  or  resign. 
Subsection  (1)  of  tuch  section  provides, 
with  certain  exceptions  slated  therein, 
that  a  trustee  under  a  qualified 
indenture  shall  be  deemed  to  have  a 
conflicting  Interest  if  such  trustee  is 
trustee  under  another  indenture  of  the 
same  obligor. 

The  Company  alleges: 

(1)  Pursuant  to  the  September 
Indentures,  the  Company  will  issue 
£89.600,000  aggregate  pnncipal  amount 
of  its  Equipment  Trust  Certificates,  (the 
"September  Certificates  "),  Series  D-G 
(the  "September  Se.-ies"),  respectively. 
Each  Series  will  be  issued,  each  under  a 
September  Indenture,  in  the  pnncipal 
amount  of  $22,400,000,  The  September 
Certificates  will  he  registered  under  the 
Securities  Act  of  1933  (the  "1933  Act") 
and  the  September  Indentures  will  be 
quallfifd  under  the  Act, 

(2)  Pursuant  to  the  March  Indentures, 
the  Company  has  issued  158351,000 
aggregate  principal  amount  of  its 
Equipment  Trust  Certificates  (the 
"March  Certificates  "),  Series  A-C  (the 
"March  Senes"),  A  Series  has  been 
issued  under  each  March  Indenture. 
Each  of  Senes  A,  B  and  C  was  issued  in 
the  pnncipal  amount  of  $19,617,(X)0.  The 
March  Certificates  were  registered 
under  the  19.13  .Act  and  the  March 
Indentures  were  qualified  under  the  Act, 

(3)  There  is  no  default  under  any  of 
the  Indentures, 

(4)  The  Company's  obligations  with 
respect  to  each  Series  of  Certificates  are 
and  will  t>e  secured  under  separate 
Indentures  by  separate  security  interests 
in  separate  and  distinct  properly. 

(5)  Such  differences  as  exist  among 
the  Indentures  referred  to  herein  and  the 


respective  obligations  of  the  Company 
as  obligor  are  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary-  in  tiie  public  interest  or  for 
the  protection  of  investors  to  disqualify 
the  Bank  from  acting  as  trustee  under 
any  of  the  Indentures. 

The  Company  waives  notice  of 
hearing,  hearing  and  any  and  all  rights 
to  specify  procedures  under  the  Rules  of 
Practice  of  the  Conimission  in 
connection  with  this  matter. 

For  a  more  detailed  account  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  the  application 
which  is  on  filed  in  the  Offices  of  the 
Commission's  l*ublic  Reference  Section, 
File  Number  22-18775.  450  Fifth  Street. 
NW..  Washington.  DC  20549. 

Notice  is  further  given  that  any 
interested  persons  may.  not  later  than 
October  18. 1988.  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request  and  the  issues  of  law  or 
fact  raised  by  such  application  which  he 
disires  to  controvert,  or  he  may  request 
that  he  be  notified  if  the  Commission 
orders  a  hearing  thereon.  j\ny  such 
request  should  be  addressed:  Secretary. 
Securities  and  Exchange  Commission, 
4,'iO  Fifth  Street,  NW.,  Washington,  DC 
20549.  At  any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application,  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  for  the  protection  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission, 

For  the  commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
uutlionty. 
Shirtey  E.  HolUs. 
Assistant  Secretary. 

\n  Doc  88-22091  Filed  9-26-88;  8:45  am) 
en.LJNO  COOC  I010-«1-1l 


IRelease  No,  35-247191 

Filings  Under  Uw  Public  UtWty  Holding 
Company  Act  ol  1935  ("Act") 

Si'l>li:mber  22.  1988 

Notice  is  hereby  given  that  the 
following  niingfs)  has/have  t)een  made 
with  the  Commission  pursuant  to 
provisions  of  the  ,^ct  and  rules 
promulgated  thereunder  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application{s)  and/or  declaration(s)  and 
any  amendment(s)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 


Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
applicationls)  and/or  declaration(s) 
should  submit  their  views  in  writing  t>y 
October  17. 1988  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington  DC  2IDM9.  and  serve  a  ccnv 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  speafied 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hcanng. 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  appltcation(s)  and/ 
or  dcclaration(sJ,  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Middle  South  Utilities.  Inc.  et  aL  (70- 
6913) 

Middle  South  UtiliUes,  Inc,  ("Middle 
South"),  225  Baronne  Street,  New 
Orleans.  Louisiana  70112,  a  registered 
holding  company,  its  wholly  owned 
subsidiar\',  Svstem  Energy  Resources, 
Inc.  C'SERI'  ),  P  O,  Box  23070,  Jackson. 
Mississippi  39225  and  Middle  South  s 
electric  utility  subsidianes.  Arkansas 
Power  &  Light  Company,  P.O.  Box  551. 
Little  Rock,  Arkansas  72203.  Louisiana 
Power  &  Light  Company,  142  Delaronde 
Street,  New  Orleans,  Louisiana  70174, 
Mississippi  Power  A  Light  Company. 
P,0,  Box  1640,  [ackson,  Mississippi 
39215  and  New  Orleans  ^^iblic  Service 
Inc.  317  Baronne  Street.  New  Orieans, 
Louisiana  70112,  have  filed  a  post- 
effective  amendment  to  their 
application-declaration  pursuant  to 
sections  6(a).  7,  9(a),  10  and  12  of  the  Act 
and  Rule  43  thereunder 

By  Commission  order  dated  December 
28. 1983  (HC.AR  .No  23185),  among  other 
things,  SERI  was  authoriied  to  enter 
into  an  installment  sale  agreement  *vilh 
Claiborne  County,  Mississippi  in 
connection  with  the  issuance  and  sale  of 
549,5  million  of  Series  A  pollution 
control  revenue  bonds  ("Bonds"),  In 
order  to  obtain  favorable  ratings  on  the 
Bonds,  a  letter  of  credit  issued  by 
Citibank,  N.A-.  in  the  amount  of 
S56.36ai2S  due  to  expire  on  December 
11, 1988,  was  obtained  to  secure  the 
Bonds, 

SERI  proposes  to  obtain  a  new  letter 
of  credit  (New  LOC'l  from  a  different 
bank  tor  a  period  of  one  year  from 
December  11,  1988  and  to  extend  the 
initial  one-year  term  of  the  New  LOC  for 
up  to  two  additional  years  SERI  will  not 
pay  in  excess  of  *«  of  1'?  per  annum  of 
the  face  amount  of  the  New  LOC,  In 
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order  to  collHteriilize  its  rpimhursfiment 
obhj^dtion  under  fhe  New  LOG,  SERI 
proposes  to  use  cash  up  !o  ihe  fdce 
amount  of  the  New  LOG. 

For  the  Commission,  by  the  Division  of 
Irvestmeni  Management,  pursuant  lo 
delegdli^d  authonly. 
Shirley  E.  HoUis. 
Ass  IS  tan!  S'-'cffrjry: 

\yn  Doc  88-:2iW2  Filed  9-28-68;  8:45  am] 
aiUJNG  CODE  Wl(H}1-H 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

fDocket  No.  301-68] 

Initiation  of  Section  301  Investigation; 
Argentina's  Failure  To  Provide 
Adequate  and  Effective  Intellectual 
Property  Protection  for 
Pfiarmaceuticals 

agency:  Office  of  the  United  States 

Trade  Represenlalive. 

ACTION:  Notice  of  decision  lo  initiate  an 

investitsatiun  under  section  301. 

summary:  Pursuant  to  19  U.S.C.  2412. 
Ihe  L'  S.  Trade  Representative  has 
determined  to  initiate  an  investigation  of 
Argentianas  policies  and  practices  with 
respect  to  providing  adequate  and 
effective  inteilectual  property  protection 
for  pharmaceutcals. 
EFFECTIVE  DATE:  September  23.  19H8. 
FOR  FURTHER  INFORMATION  CONTACT! 

Ion  Huenemann.  Director  Southern  Cone 
Affairs.  [202]  395-5190  or  Catherine 
Field,  Associate  General  Counsel.  (202) 
395-3432.  Office  of  the  U.S.  Trade 
Represenlalive.  900  I'th  Street,  NW.. 
Washington,  DC  20506. 
SUPPLEMENTARY  INFORMATION:  On 
August  10,  198a.  the  Pharmaceutical 
Manufacturers  Association  (PMA)  filed 
a  petition  under  section  302  of  the  Trade 
Act  of  1974,  as  amended,  requestmg 
USTR  to  initiate  an  investigation  of 
Argenliana's  acts,  policies  and  practices 
related  to  denial  of  product  patent 
protection  fur  pharmaceuticals  and 
pharmaceutical  product  registration 
practices  which  PMA  believes 
discnminaie  against  U  S.  firms. 

In  addition  to  the  complaint 
concerning  Argentianas  denial  of  the 
product  patent  protection  for 
pharmaceuticals.  PMS's  petition 
complains  about  the  following  matters: 
(1)  A  provision  in  the  Argentine  patent 
law  providing  that  patents  lapse,  i  e. 
protection  ends,  if  the  invention  is  not 
worked  in  Argentian  within  two  years 
after  grant  of  the  patent:  (2)  lack  of 
injunctive  relief  for  patent  infringement 
and  inadequate  monetary  tines:  (3) 


failure  to  shift  the  burden  of  proof  that  a 
particular  process  does  not  infringe  a 
provess  patent;  and  (4)  a  combination  of 
regulations  on  pharmaceutical 
registration  that  discriminate  against 
U.S.  firms  that  invent  pharmaceuticals 
and  permit  copiers  to  enter  to  market 
before  the  inventor  in  some  cases  and 
market  pharmaceuticals  at  prices  that 
do  not  reflect  Ihe  cost  of  developing  and 
marketmg  the  pharmaceutical. 

On  September  23.  1988,  the  U.S.  Trade 
Representative  initiated  an  investigation 
of  the  Argentine  government's  policies 
and  practices  related  to  providing 
adequate  and  effective  protection 
intellectual  property  protection  for 
pharmaceuticals.  USTR  will  request 
consultation  with  the  Government  of 
Argentina  as  required  by  section  303(a) 
of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988. 

USTR  will  seek  information  and 
advice  from  the  petitioner  and  the 
appropriate  representatives  provided  for 
under  section  135  of  the  Trade  Act  in 
preparing  the  U.S.  presentations  for  such 
consultations.  Any  interested  person  is 
invited  to  submit  comments  on  the 
issues  raised  in  the  petition.  Comments 
should  be  filed  in  accordance  with  the 
regulations  at  15  CFR  2006.6  and  are  due 
no  later  than  5:00  p.m.  on  October  20. 
1988.  Comments  must  be  in  English  and 
provided  in  twenty  copies  to:  Chairman. 
Section  301  Committee.  Room  223. 
USTR.  600  17th  Street.  NW.. 
Washington,  DC  20506. 
A.  lane  Bradley. 

Chairman.  Section  301  Committee, 
IFR  Doc.  88-22239  Filed  &-26-88:  8:45  ami 
mjJM  COM  ]1tO-01-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Organization,  Functions,  and  Authority 
Delegations;  Grand  Island.  NE 

agency:  F^'derai  Avidtmn 
Administration  (FAA).  DOT. 

ACTION:  Flight  Service  Station  Closure- 
Grand  Island.  Nebraska. 

SUMMARY:  Notice  is  hereby  given  that  on 
October  1. 1988.  the  Flight  Service 
Station  at  Grand  Island,  Nebraska,  will 
be  closed.  Thereafter  services  to  the 
general  public  will  be  provided  by  the 
Flight  S€r\ice  Station  at  Columbus. 
Nebraska.  This  information  will  be 
reflected  in  the  next  issue  of  the  FAA 
Organizational  Statement. 
(Sec  313(aJ.  72  Slal.  752;  49  U.S.C.  1354) 


Issued  in  Kansas  City.  Missouri,  on 
September  IS.  1988. 
William  Behan. 

Assistant  Manager.  Air  Traffic  Division. 

ACESOl 

|FR  Doc  flfl-2197g  Filed  9-Z6-fl8;  8:45  am| 
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Organization,  Functions,  and  Authority 
Delegations;  North  Platte.  NE 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Flight  Service  Station  Closure — 
North  Platte.  Nebraska. 

SUMMARY:  Notice  is  hereby  given  that  on 
October  1. 1988.  the  Flight  Service 
Station  at  North  Platte,  Nebraska,  will 
be  closed.  Thereafter  services  to  the 
general  public  will  be  provided  by  the 
Flight  Service  Station  at  Columbus, 
Nebraska.  This  information  will  be 
reflected  in  the  next  issue  of  the  FAA 
Organizational  Statement. 

(Sec  313(al,  72Stat  752;  49  US  C  1354) 

Issued  in  Kansas  Ciiy.  Missouri,  on 
St^plcmberlS,  1988. 
William  Bafaan. 

Assistant  Managfir.  A  ir  Traffic  Division, 
ACESOl. 

IFTl  Doc  88-21980  Filed  9-28-88:  8:45  am) 
BIUJMQ  COOC  4t10-1)-M 


Maritime  Administration 

[Docket  Nos  S  833  a  5-634) 

Margate  Shipping  Co.,  et  al.; 
Application  for  Modification  of 
Operating-Differential  Subsidy 
Agreements 

By  teller  dated  )une  7.  1988.  Keystone 
Shipping  Co.  (Keystone)  as  agent  for 
Margate  Shipping  Company  (Margate) 
and  Chestnut  Shipping  Company 
(Chestnut)  requested  approval  for  a 
modification  of  Article  I-3(a)  of 
Margate's  and  Chestnuts  Operating- 
Differential  Subsidy  Agreements 
(ODSA).  Contracts  MA/MSB-299  and 
MA/MSB-134.  respectively,  lo 
incorporate  the  SS  CHILBAR.  SS 
GOLDEN  GATE,  SS  EDGAR  M. 
QUEENY.  SS  FAERGY 
INDEPENDENCE.  SS 
FREDERICKSBURG,  SS  KEYSTONE. 
and  SS  VALLEY  FORGE  and  for 
approval  to  establish  an  operating- 
differential  subsidy  sharing/substitution 
system  among  these  vessels  and  the 
vessels  currently  named  (CHELSEA. 
CHERRY  VALLEY.  CORONADO, 
CHESTNUT  HILL,  and  KITTANNING) 
in  the  ODSAs. 
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Interested  parties  may  inspect  Ihe 
foregoing  application  in  the  Office  of  the 
Secretary.  Maritime  Administration, 
Room  7300  Nassif  Building.  400  Seventh 
Street  SW.,  Washington.  DC  20590. 

Any  person,  firm,  or  corporation 
having  any  interest  in  such  application 
and  desiring  to  submit  comments 
thereon  must  file  comments  in  triplicate 
with  the  Secretary.  Maritime 
Administration  by  close  of  business  on 
October  12. 1988.  This  notice  is 
published  as  a  matter  of  discretion  and 
publication  should  in  no  way  be 
considered  a  favorable  or  unfavorable 
decision  on  the  application,  as  filed  or 
as  may  be  amended.  The  Maritime 
Administration  will  consider  such 
comments  and  take  such  action  with 
respect  thereto  as  may  be  deemed 
appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  Opera  ting- Differentia  I 
Subsidies). 

Dated:  St-plember  22, 1988. 

By  order  of  the  MaritiOK  Administrator. 
|oel  C.  Ricbanl. 
Assistan!  Secretary. 
|FR  Doc.  88-22095  Filed  9-20-66;  6.-45  am] 


BILLING  CODE  ««tO-«1-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Subnutted  to  0MB  for 
Review 

Date:  Stplember  Zl.  1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
Ihe  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury'  Department 
Clearance  Officer.  Department  of  the 
Treasury',  Room  2224. 15lh  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0064. 

For/n  Number:  4029. 

Type  of  Review:  Extension. 

Title:  Application  for  Exemption  From 
Tax  on  Self-Employment  Income  and 
Waiver  of  Benefits. 


Description:  Form  4029  Is  used  by 
members  of  qualified  religious  groups  to 
claim  exemption  under  Internal  Revenue 
Code  section  1402(h)  from  tax  on  self- 
emplo^Tnent  income.  Data  is  used  to 
approve  or  deny  exemption  from  self- 
employment  tax. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
8,216. 

Estimated  Burden  Hoars  Per 
Response: 
Learning  about  the  law  or  the  form:  7 

minutes 
Preparing  Ihe  form:  13  minutes 
Copying,  assembling,  and  sending  the 

form  to  IRS:  35  minutes 

Frequency  of  Response:  Piled  only 
once. 

Estimated  Total  Reporting  Burden: 
7AT7  hours. 
Clearance  Officer  Garrick  Shear.  (202) 

535-4297.  Internal  Revenue  Service, 

Room  5571, 1111  Constitution  Avenue. 

NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf.  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Dale  A.  Morgan, 

Departmental  Reports  Manaffement  Officer. 

|FR  Doc.  88-23006  Filed  9-28-88:  8:45  am] 

BILUNO  CODE  4S10-2&-H 


Pubttc  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  September  21, 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement! s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submissionfs)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  lo  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2224. 15th  and 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 

Alcohol,  Tobacco  and  Firearms 

OMB  Number  1512-0079 

Form  Number  ATF  F  1534(5000.8). 

Type  of  Review:  Extension. 


Title:  Power  of  Attorney. 
Description:  ATF  F  1534(5000.81 
delegates  the  authority  to  a  specific 
individual  to  sign  documents  on  behalf 
of  an  applicant  or  principal.  26  U3.C. 
6061  authorizes  that  individuals  signing 
returns,  statements  or  other  documents 
required  to  be  filed  by  industry 
members,  under  the  provisions  of  the 
Internal  Revenue  Code  or  the  Federal 
Alcohol  Administration  Act  are  to  have 
that  authority  on  file  with  ATF. 
Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
5.000. 

Estimated  Burden  Hours  Per 
Response:  15  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
2.500  hours. 

OMB  Number  1512-0214. 
Form  Number  ATF  F  5110.74. 
Type  of  Review:  Reinstatement. 
Title:  Application  and  Permit  Under 
26  use.  5181 -Alcohol  Fuel  Producer. 

Description:  This  form  is  used  by 
persons  who  wish  to  produce  and 
receive  spirits  for  the  production  of 
alcohol  fuels  as  a  business  or  for  their 
own  use  and  for  State  and  local 
registration  where  required.  The  form 
describes  the  person(s)  applying  for  the 
permit,  location  of  the  proposed 
operation,  type  of  material  used  for 
production  and  amount  of  spirits  to  be 
produced. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  flespondents: 
1.870. 

Estimated  Burden  Hours  Per 
Response:  1,  hour  48  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
3.366  hours. 

Clearance  Officer  Roberi  Masarsky. 
(202)  566-7077,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  Room  7011. 
1200  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20226. 
OMB  Reviewer:  Milo  SunderhauL  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3001,  New  Executive 
Office  Building,  Washington.  DC 
20503. 
Dale  A.  Morgan, 

Dc-parimenlal  Reports  Management  Officer. 
[FR  Doc.  88-22009  Filed  9-26-88:  8:45  amj 
BILUNG  COOC  4t10-2S-W 
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Sunshine  Act  Meetings 


This    section    of    the    FEDERAL    REGISTER 
contains    notices   of   meetings   published 
under    the    "Government    m    the    Sunshtne 
Acf     (P'jD     L    94-409)    5    use    552bie)(3l 


COMMODITY  CREDIT  CORPORATION 
TIME  AND  date:  2.30  p  m„  October  14. 

1988 

PLACE:  R'jom  li>4-A  Administration 

Building.  U.S  Department  of 
Aanculture  Washington,  DC. 
STATUS:  Oppn 

MATTERS  TO  BE  CONSIDERED:  Agenda  to 

he  announced. 
CONTACT  PERSON  FOR  MORE 
information:  [ames  V.  Hansen. 
Secretary,  Commodity  Credit 
Corporation,  Room  3603  South  Building. 
U  S  Department  of  Agriculture.  Post 
Office  Box  2415.  Washington.  DC  20013; 
telephone  (202)  475-5490. 
D^red  Sf ptfmher  22.  1988, 
[ames  V.  Hansen. 

Serrp.'ary:  Cjmrrjdity  Credit  Corporation. 
[FRDoc  88-22175  Filed  9-23-88;  11:57  am] 
BHJJHG  CODE  3410-OS-4I 

EQUAL  EMPLOYMENT  OPPORTUNFTY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  53  FR  36389 

Monday.  Septpmber  19.  19B8, 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  2.00  p.m.  (Eastern  TimeJ 
Monday.  September  26.  1988. 

Change  in  the  Meeting 

The  meeting  has  been  cancelled, 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Frances  M.  Hart. 


Executive  Officer.  Executive  Secretariat. 
(202) 634-6748. 

Dated:  September  22, 1988. 
Francet  M.  Hart. 

Executive  Officer.  Executive  Secretariat. 
|FR  Doc.  88-22172  Filed  9-23-88: 11:57  am] 

BILUNG  COOC  CrSO-OS-H 

NUCLEAR  REGULATORY  COMMISSION 

DATE;  V\cpks  of  SppfembtT  26,  October 

3.  10,  and  17.  1988. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockviile. 

Maryland. 

STATUS:  Open  and  closed. 

Matters  To  Be  Considered 

Week  of  September  26 

There  are  no  Commission  meetings 
scheduled  for  the  Week  of  September  28. 

Week  of  October  3 — Tentative 
Wednesday.  October  5 
10:00  a.m. 
Briefing  on  Status  of  Peach  Bottom  {Public 

Meeting) 

Friday.  October  7 
li>O0a-m. 
Bnefing  on  Status  of  Reactor  Operator 
Requalification  Program  (Public  Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
2  no  p.m. 

Bnefing  on  Status  of  Policy  Statement  on 
TraininR  and  Qualincalion  (Public 
^f -%-' 

We*>k  of  October  10 — Tentative 
fnday.  October  14 
10:00  a.m. 
Bneftng  on  Proposed  Rule  f or  MBinteoaace 
of  Nuclear  Power  Plants  (PUbUcAte^ingl 
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11:30  a.m. 
Affirmation/Discussion  and  Mo\e  (Public 
Meeting)  (if  needed) 
2:00  p.m. 
Discussion/Possible  Vote  on  Pilgrim 
Restari  (Public  Meeting) 

Wfl«k  of  October  17— Tentative 

Wednesday.  October  19 
2:00  p.m 
Briefing  on  DiITerent  Cask  Designs  for 

Shipping  and  Storing  Nuclear  Materials 

(Public  Meeting) 

Thursday.  October  20, 
2:00  p.m. 
Briefing  on  Safety  Coal  Implementation 
Plan  (Public  Meeting) 
3:00  p.m. 
AfTirmalion/DiscuBsion  and  Vote  (Public 
Meeting)  (if  neededl 

ADOmONAL  INFORMATION:  Affirmation 
of  "Commission  Order  on  Seabrook — 
Partial  Decision  on  Financial 
Qualification  Issues"  (Public  Meeting) 
was  held  on  September  22.  1988. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-refterved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  thai 
no  item  has  yet  been  identified  as  requiring 
any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meetings 
(Rpfordme)— (301)  492-0292 
CONTACT  PERSON  FOM  MORE 

INFORMATION:  William  Hill  (301)  492- 

1661. 

September  23.  1988. 

lack  Gultmann, 

Office  of  the  Secretary. 

IFRDoc    88-22199  Filed  9-23-8S:  2:09  am) 
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Corrections 
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Thte  section  of  the  FEDERAL  REGISTER 

contains  editorial  corrections  o*  previousty 
published  Presidential.   Rule,   Proposed 
Rule,   and   Notice  documents  and  vofumes 
ol  the  Code  o(   Federal   Regulations 
Ttwse  corrections  are  prepared  tjy  the 
Office  of  tt\e   Federal   Register    Agency 
prepared  corrections  are  issued  as  signed 
documents   and   appear   tn   the   approprate 
document    categofies    elsevs^ie'e    fn    the 
issue 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

INot'ce  88-81 1 

Agency  Report  Forms  Under  0MB 
Review 

Correction 

In  notice  document  88-21365 
appearing  on  page  36515  in  the  issue  of 
Tuesday.  September  20. 198a  make  the 
following  correction: 

In  the  first  column,  in  the  heading,  the 
docket  number  was  inaccurate  and 
should  appear  as  set  forth  above. 

BItltKG  COOC    ISOS-OlD 


DEPARTMENT  OF  TRANSPORTATION 

Ccast  Guard 

33CFR  Pan  166 

ICGD  68-034' 
RlN  2n5-AC8l 

Port  Access  Routes  Approach  to 
Mobile.  AL 

Correction 

In  rule  document  88-21348  beginning 
on  page  36453  in  the  issue  of  Tuesday, 
September  20.  1988,  make  the  following 
corrections: 

1.  On  page  :3&453,  in  the  second 
column,  under  FOR  further 
INFORMATION  CONTACT,  the  sixth  line 
should  read  Mondav  through  Friday, 
except  holidays. ". 

2.  On  page  36454.  in  the  first  column, 
in  the  fourth  complete  paragraph,  in  the 
15th  and  17th  lines,  "buoy"  was 
misspelled. 

3.  On  the  same  page,  in  the  third 
column,  in  the  seventh  paragraph,  in  the 
first  line,  "consideratiiin"  was 
misspelled. 

S  166.200    I  Corrected  I 

4.  On  the  same  page,  in  the  same 
column,  in  §  166.200(d)(39)li).  in  the  First 
table,  under  latitude,  the  first  line  should 
read'30'38'46"  N". 

5.  On  page  36455.  in  the  first  column. 
in  §  166.200(d)(39)(i).  in  the  second  table. 


under  longitude,  the  fifth  line  should 
read  ■■88'03:4-  W". 

BILUNG  CODE  lWS-Ot-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
14CFR  Pan  25 

:  Docket  No.  24594.  Amencn-ienl  Nos.  I:  66 
and  I21-198i 
RiN:  2120-AB23 

I.Tiproved  Flammabitity  Standards  for 
Materials  Used  in  the  Interiors  of 
Transport  Category  Airplane  CaLrns 

Correction 

In  rule  document  88-19283  beginning 
on  page  32564  in  the  issue  of  Thursday. 
August  25. 1988.  make  the  following 
corrections: 

PART  25— {AMENDED] 

1.  On  page  32573.  in  the  third  column, 
in  Appendix  F.  in  the  second  paragraph. 
in  the  sixth  line,  "threaled"  should  read 
"threaded"". 

2.  On  the  same  page,  in  the  same 
column,  in  Appendix  F.  in  the  fifth 
paragraph,  in  the  10th  line,  "interest" 
should  read    intersect"". 

NOTE:  For  a  Department  of 
Transportation  correction  to  this 
document  see  the  Rules  section  of  this 
issue. 

BtlUMG  CODE  ibC5-01-O 
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Tuesday 
September  27,  1988 


Part 


Department  of  the 
Interior 


Bureau  of  Indian  Affairs 


25  CFR  Part  38 

Education  Personnel;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  38 

Education  Personnel 

agency;  Bureau  of  Indian  Affairs. 

Intenur 

action:  Final  rule. 

SUMMARY:  The  Bureau  of  Indian  Affairs 

IS  publishing  a  final  rule  that  revises 
exisling  regulaiions  Ihat  establish 
requirements  of  employment,  discharge. 
voluntary  services  and  payment  of 
teacher*  and  othyr  personnel  in  Bureau 
of  Indian  Affairs  operated  schools  and 
agency  education  positions. 

Certain  sections  of  this  rule  are 
subject  !o  negotiations  with  a  properly 
certified  union,  holding  national 
recognition. 

This  rule  eliminates  obsolete 
regulatory  requirements  and 
incorporates  new  provisions  of  public 
laws  affecting  Indian  education. 
EFFECTIVE  DATE:  These  regulations  shall 
become  effective  October  27.  198fl. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  D  Scott.  Office  of  Indian 
Education  Pruiirams.  Bureau  of  Indian 
Affairs.  Department  of  the  Intenor.  l»th 
and    C"  Streets  NW..  Washington,  DC 
20240.  telephone  number  (202}  343-4872. 

SUPPtEMENTARV  INFORMATION:  The 

authority  for  issuing  (his  rulf  is  Pub.  L 
9S-561.  the  "Education  Amendments  of 
1978"  (25  U  S,C.  2011).  as  amended  by 
Pub  L  98^511  and  Pub.  L  99-89.  This 
r.ntice  IS  published  in  exercise  of 
.juthonty  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary- 
Indian  Affairs  by  209  DM  8.  The  Office 
of  the  Solicitor  has  inserted  the 
statutory  additions  required  by  Pub.  L. 
li»-297.  These  consist  of  (IJ  inserting  a 
new  sub-paragraph  (4}  to  the  definition 
of  education  position  in  §  38.3  to  comply 
with  section  5n2(b)(l)(bi(iv);  (2) 
inserting  'or  Federal  Wage  System"  into 
§  38,6  (a)  and  (b)  and  "or  subchapter  IV 
of  Chapter  53"  into  3B.8[b)  to  comply 
with  section  5114|a)(l);  and  (3)  inserting 
"applicant  or"  into  S  38.7(1)  to  comply 
with  section  51121a). 

On  September  2.  1987,  the  Bureau  of 
Indian  Affairs  published  a  proposed  rule 
on  Education  Personnel  in  the  Federal 
Register  (52  FR  33382).  which 
established  requirements  for  voluntary 
services,  empUnment,  discharge,  and 
payment  of  teachers  and  other 
personnel  in  Bureau  of  Indian  Affairs 
operated  schools  and  agency  education 
positions. 

The  public  was  invited  to  offer 
comments  on  the  proposed  rule  on  or 


before  October  2.  1987.  Nineteen 
commenlers  responded.  All  comnwnts 
were  considered.  From  the  nineteen 
commenlers,  there  were  58  comments  on 
specific  sections,  and  11  comments 
addressing  the  general  concerns  of 
education.  Each  comment  was 
considered  by  the  Office  of  Indian 
Education  Programs,  which  accepted, 
rejected,  or  adopted  a  modified  version 
of  each  comment. 

Some  of  the  Union  comments  were 
not  addressed  since  the  Bureau  of 
Indian  Affairs  negotiated  those  concerns 
with  the  union. 

The  Bureau's  responses  to  the 
comments  received  have  been  organized 
into  a  general  category  and  by  specific 
subparts.  The  general  comments  are 
categorized  with  responses,  then  each 
specific  comment  is  addressed  in  the 
section  of  the  proposed  rule  to  which  it 
relates.  Some  accepted  responses 
necessitated  removing  sections  or 
sentences  of  the  rule  and  adding  new 
sections  or  sentences.  In  one  instance, 
the  change  required  redesignating  a 
section.  For  purposes  of  consistency,  all 
section  numbers  appearing  in  this  part 
of  the  Preamble  refer  to  the  proposed 
rule  as  published  in  the  Federal  Regisler 
on  September  2,  1987.  Each  comment  is 
followed  by  the  Bureau's  response. 

General  Comments 

Elevf^n  comments  addressed  under 
this  section  are  those  concerned  with 
the  general  areas  of  Bureau  personnel 
operations  rather  than  specific  sections 
in  the  proposed  rule. 

Comment  One  commenler  expressed 
satisfaction  with  the  prorated  pay  over  a 
12  month  period.  The  same  commenter 
expressed  dissatisfaction  with  the 
payroll  system  and  its  ability  to  pay 
employees  correctly  and  on  time.  The 
system's  inability  to  make  correct 
deductions  (bonds,  rent,  etc),  high 
teacher  turnover,  methods  of  instruction, 
and  staff  needs  were  also  points  of 
dissatisfaction. 

Response:  Since  the  comments  are  not 
relative  to  the  proposed  rule,  we  will  not 
respond.  However,  the  dissatisfaction 
and  complaints  will  be  forwarded  to  the 
appropriate  officers. 

Comment  One  commenter  suggested 
that  we  consider  merit  raises  for  those 
who  improve  their  education  and/or 
performance  after  they  reach  the  $24,000 
level. 

Response:  We  believe  that  }  3a.6fc|, 
Adjusting  employee  basic  compensation 
rates,  addresses  the  commenter's 
suggestion.  This  subsection  provides  for 
additional  raises  based  on  contract 
renewal,  performance,  and  education. 

Comment:  Five  commenlers  requested 
that  the  Bureau  reassess  its  teacher 


salaries  and  increase  salaries  to  make 
them  competitive  with  surrounding 
states  and/or  school  districts.  Another 
commenter  suggested  that  pay  should  be 
averaged  within  each  individual  slate 
and  not  with  all  other  stales.  Another 
commenter  said  that  employees  should 
be  compensated  for  working  in 
geographically  isolated  areas  based  on 
miles  traveled  and  that  work  hours 
should  be  comparable  to  the  local 
schools. 

Response:  TT)e  Bureau  agrees  that  a 
reassessment  of  teacher  salaries  Is 
needed.  However,  the  original 
legislation  requires  that  the  salaries  be 
comparable  to  the  general  salary 
schedule.  Pub.  L  100-297  provides  for 
one  of  two  options  for  teachers  and 
counselors,  to  become  effective  in  FY 
1991. 

Comment-  One  commenter  suggested 
that  Agency  Superintendents  for 
Education  (ASE's)  should  be  required  to 
meet  slate  administrative  requirements. 

Response: The  position  of  ASEs  is 
exempted  by  statute. 

Comment  One  commenter  said  that 
the  30-day  comment  period  was 
insufficient  for  him  to  make  any 
comments. 

Response:  The  proposed  rule  was 
published  on  September  2. 1967,  and 
copies  were  distributed  to  the  Area  and 
Agencies  by  September  4. 1987.  Copies 
should  have  been  made  available  to  all 
school  staff  by  September  15.  which 
would  have  allowed  two  weeks  of 
comment  time. 

The  foUowmg  section  responds  to 
specific  comments  received  from  the 
public. 

Comments  and  Responses 

Comment  Definitions  $  38.3.  One 
commenter  recommended  Ihat  we 
expand  and  clarify  the  term  "Area 
Education  Programs  Administrator". 

Response:  We  agree.  The  definition 
has  been  rewritten  to  clarify  "Area 
Education  Programs  Administrator". 

Comment  Definitions  §  38.3 
Education  Position.  In  one  commenter's 
opinion,  the  lerm  "Education  position" 
should  also  apply  to  business 
technicians,  secretarial-type  positions, 
and  registrars. 

Response:  The  positions  of  business 
technicians,  secretarial-type  positions, 
and  registrars  are  included  in  the  term 
"Educational  position". 

Add:  The  term  "probationary  period" 
was  added  under  the  Definitions  section 
for  clarity. 

Comment  Definitions  §38.3.  Two 
commenlers  recommended  that  "school 
term"  be  defined. 
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Response:  We  agree,  and  "school 
lerm"  was  added  to  the  Definihons 
section. 

Comment  identification  of  Qualified 

Individucis  §  38.5{r}.  One  commenter 
proposed  that  a  pre-employment 
screening  procedure  be  added  that 
would  incorporate  a  temporary'  contract 
not  to  exceed  120  days:  that  the 
applicant  should  be  found  suitable  for 
employment  withm  this  period  of  time; 
and.  if  documented  cause  is  shown  that 
the  appUcant  is  unsuitable,  that  the 
contract  may  be  terminated  without 
appeal  or  grievance  rights  to  the 
employee. 

Response:  The  proposal  was  not 
accepted.  The  additional  procedure  does 
not  improve  the  current  screening 
procedure.  The  proposal  would  double 
the  current  paper  workload  and  could 
delay  the  payment  of  salaries  and  the 
filling  of  positions. 

Comment  Idfnlification  of  Qualified 
Individuals  §  38  5{c).  One  commenter 
requested  that  we  include  a  provision 
whereby  an  applicant  who  does  not 
accept  a  position  when  offered  by 
location  indicated  on  the  SF-171  will  be 
deleted  from  the  apphcani  supply  file. 

Response:  T^e  request  was  not 
accepted  since  this  is  a  procedure  and 
not  a  regulation  Also,  this  process  is 
established  in  the  Bureau  of  Indian 
Affairs  Manual  (BIAMJ  at  62  BIAM  UJL 
Appendix  A. 

Comment  Adjusting  Employee  Basic 
Compensation  Rate  §38.6(ctOJ.  One 
commenter  suggested  thai  the  contract 
renewal  incentives  be  tied  to  the 
position  rather  than  the  individual. 

Response.  We  belie\e  that  the 
contract  renewal  incentives  must  be  tied 
to  both  the  position  and  individual.  This 
is  addressed  in  the  regulations  and  no 
changes  will  be  made  in  the  regulations. 
Comment  Special  Additions  to  Basic 
Compensation  §  38.6(dHl}.  One 
commenler  said  the  25  per  centum 
staffing  differential  was  inadequate 
when  recruiting  some  specialized 
positions  relating  to  special  education. 

Response:  The  Bureau  agrees  that  the 
staffing  differentia!  may  be  inadequate. 
However,  current  statute  requires  that 
the  staffing  differential  be  tied  to  the 
genera!  salary  schedule  No  change  was 
made. 

Comment  F^ratirg  of  Pay 
§38.6(ef(3).  One  commenter  suggested  a 
longer  notification  time  for  employees 
who  *vi8h  to  change  their  election  of  a 
particular  payment  plan. 

Response:  We  have  considered  the 
recommendation  for  a  longer 
notification  time  but  feel  that  90  days  is 
an  adequate  time. 

Comment  Payment  of  Compensation 
to  Educators  §  3&6(elf4).  One 


commenter  staled  that  it  is  unlikely  that 
very  many  employees  will  elect  a 
stipend  in  lieu  of  overtime  or 
compensatory  lime  because  they  can 
earn  more  through  overtime  pay. 
Therefore,  any  stipend  established  must 
be  attraclue  enough  to  replace  the 
overtime  option. 

Response:  The  option  is  provided  by 
statute.  However,  we  beheve  that  when 
the  stipf  nds  are  estabhshed  in  62  BiA\l, 
the  stipends  and  overtime  pay  will  be 
comparable-  No  change  was  made. 

Comment  Stipends  for 
Extracurncular  Acliviljes  § 38-6(elMl. 
Two  commenters  remarked  that 
f  ipends  should  equal  those  established 
locally  and  would  require  local  mput 
and  considerations  before  they  are  set. 
Another  commenler  suggested  that  the 
final  stipend  payment  be  withheld  until 
coaches  ha\e  checked  in  all  uniforms, 
equipment,  and  supplies  The 
commenter  also  suggested  that  stipends 
should  not  be  in  lieu  of  overtime  or 
compen8ator>'  time  but  should  be  ihe 
only  compensation  offered. 

Response:  Subsection  3fl.6|e;(4)(i) 
provides  for  local  input  with  comparable 
rates  to  other  school  districts  in  or  near 
the  area.  As  for  the  second  comment,  we 
do  not  believe  that  withholding  of  final 
stipend  payments  for  coaches,  and  not 
including  other  professional  fields, 
would  be  appropriate  Therefore  the 
suggestion  was  not  accepted  Pub  L.  98- 
511  secUon  1142(a)  requires  that  "the 
Secretary  shall  provide  a  stipend  in  lieu 
of  overtime  premium  pay  or 
compensatory  time  off."  No  changes 
were  made. 

Comment  Stipends  for 
Extracum'cuiar  Activities  §  3$.6{e)(4). 
One  commenter  asked.  "Once  an 
employee  elects  to  be  paid  a  stipend  for 
extracurricular  activities,  can  that 
employee  turn  around  and  demand 
overtime/compensatory  time  instead? 
Why  would  an  employee  elect  to  be 
paid  a  stipend  if  he/she  can  also 
demand  hour-for-hour  overtime/ 
compensatory  time?  Some  restrictions 
should  be  made." 

Response:  The  employee  may  elect  to 
he  paid  a  stipend  or  overtime/ 
compensatory  time,  but  not  both.  Why 
an  employee  would  elect  one  type  of 
payment  over  another  would  be  subject 
to  individual  preference. 

Comment  Appointment  of  Educators 
§  38  7  One  commenter  said  that  no 
reference  is  made  to  post  audit 
responsibilities  of  the  local  Area 
Personnel  Office.  Without  this 
procedure,  strict  adherence  to 
established  personnel  pohcifrs,  rules, 
regulations  and  procedures,  which  not 
only  includes  the  Pub.  L  95-561  contract 
svstem  but  also  the  Office  of  Peraonnel 


Management  regulations,  could  be 
seriously  jeopardized  or  compromised 

Response:The  reference  to  post  audit 
responsibilities  of  Ihe  local  Area 
Personnel  Office  is  addressed  In  the 
Bureau  education  personnel  manual. 

Comment  Appointment  of  Educators 
§38.7  One  commenler  suggested  thdt 
we  add  a  subpart  called  "Temporary 
Contracts"  that  would  offer  a  temporary 
contract  for  a  period  not  to  exceed  one 
year  that  may  be  extended  for  up  to  one 
additional  year  with  school  board 
approval. 

Response:  The  suggestion  was 
accepted  and  a  new  part  has  been 
w^nlten  retitled  'Temporary  Contracts". 
Subsections  fi)  Waiver  of  Indian 
preference,  (jj  Prohibited 
rnappointments.  and  (k|  Contract 
renewals  have  been  redesignated  as 
sections  (j),  (k).  and  (!)  respectively. 

Comment  Local  School  Employees 
§  38.7ia){bi{cl  One  commenter 
recommended  that  the  •school  board 
should  be  required  to  state  its  reasons 
for  disapproving  an  appointment  at  the 
same  time  they  take  the  action. 

Response  As  in  the  current 
regulation,  school  boards  are  governed 
under  such  uniform  procedures  as  they 
may  adopt.  There  was  no  change  with 
the  proposed  rule  and  the 
recommendation  was  not  accepted. 

Comment  Appointment  of  Educators 
§38.7fh){c).  One  commenter  requested 
that  provnsions  (b)  and  (c)  should 
require  the  Director  to  respond  within 
the  same  timeframe  |10  days)  as 
required  by  the  Agency  Supenntendpnt 
for  Education  and  Area  Education 
Programs  Administrators  under  the 
provisions  in  subpart  |a). 

Response  The  reason  that  the 
Director's  office  response  time  is  longer 
IS  due  to  the  time  it  takes  for  the  mail  to 
reach  the  Director's  office.  The  ten-day 
response  time  is  not  reasonable.  The 
request  was  not  accepted 

Comment  Ejnployment  Contracts 
§3B.7{d}.  Two  commenlers 
recommended  that  an  additional  clause 
be  written  into  employment  contracts 
whereby  a  person  would  be  penalized  a 
specified  dollar  amount  for  breaking  a 
contract  and  a  specified  higher  amount 
if  a  contract  were  broken  at  a  late  date. 

Response:  The  Bureau  does  not  have 
the  authority  or  legislation  to  penalize  a 
person  a  dollar  amount  for  breaking  a 
contract.  No  change  was  made. 

Comment  Employment  Contracts 
§38-7(d/.  One  commenter  suggested  thai 
ihe  teaching  staff  should  be  given  tenure 
rather  than  Ihe  year-to-year  contract  as 
provided  in  the  rule. 
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Response:  The  statule  requires  year- 
lo-ye-ir  contracts,  iherefore,  no  change 
was  made, 

Cornn)ent  Provisional  Contracts 
§  38. 7f0-  One  commenter  requested  that 
quarter  hours  be  included  m  the 
definition  of  satisfactory  progress,  that 
iess  than  eight  semester/quarter  hours 
annually  could  be  satisfactory  progress 
if  the  employee  can  demonstrate  that 
less  hours  are  needed. 

Response:  Since  these  comments  are 
not  directed  a!  the  rule,  but  rather  the 
educational  personnel  manual,  the 
comments  will  be  considered  when  the 
manual  is  rewritten. 

Comment:  Provisional  Contracts 
§3d7(fj(4).  One  commenter  suggested 
that  tjie  word  "satisfactory"  be  defined 
under  this  subsection. 

Response-  The  word  "satisfactory" 
will  not  be  defined  in  the  regulation.  No 
change  was  made. 

Comment:  Provisional  Contracts 
§ 3d.7(f)i5).  One  commenter  asked  who 
determines  when  an  employee  fails  to 
meet  the  requirement  for  making 
satisfactory  progress  toward  meeting 
full  qualification  requirements 

Response:  The  supervisor  will 
determine  when  an  employee  is  making 
satisfactory  progress. 

Comment:  Conditional  Appointment 
§ 38.7(g).  One  commenter  recommended 
deleting  the  section  on  conditional 
appointments  since  they  have  not 
experienced  this  situation  in  the  last 
seven  years  during  which  62  BIAM  11 
has  been  m  effect. 

Response-  Conditional  appointments 
are  required  by  Pub.  L.  95-561.  The 
recommendation  was  not  accepted. 

Comment:  Short-Term  Contracts 
§33  7(h/  One  commenter  expressed  the 
need  for  a  short-term  flexible  contract 
that  would  accommodate  employees 
that  work  irregular  hours  with  flexible 
schedules 

Response:  Short-term  flexible 
contracts  are  already  currently  being 
utilized  as  intermittent  contracts  under 
62  BIAM  11  4.2D.  Such  contracts  provide 
for  situations  where  work  occurs  on  an 
irregular  basis.  These  contracts  may  be 
of  year-long  or  school-year  duration. 
Any  intermittent  work  schedule 
connotes  a  "substitute"  situation. 

Clarification:  Clarifying  language  was 
added  in  §  38.7(h)f2Kii)  that  reads; 

if  the  qualifications  of  the 

individual  are  lower  than  required. 

Comment:  Waiver  of  Indian 

Preference  §  38  7(j).  One  commenter 
questioned  the  waiver  provision  under 
this  part  as  referring  only  to  "an 
employee"  and  not  to  a  "Federal 
employee" 


Response:  By  implication  we  read  the 
statute  lo  mean  any  Federal  employee. 
The  waiver  provision  applying  (o  all 
Federal  employees  would  provide 
school  boards  a  wider  selection  of 
experience  and  expertise.  No  change 
was  made. 

Comment:  Contract  Renewals 
§3B.7(k}.  One  commenter  asked,  under 
this  part.  "As  stated,  this  means  that  if  a 
school  supervisor  recommends 
nonrenewal  and  the  school  board 
determines  that  the  contract  shall  be 
renewed,  the  school  board's 
determination  will  prevail  without 
opportunity  for  reconsideration.  Is  thai 
the  mlent  of  the  authors?" 

Response:  No.  An  appeal  procedure 
has  been  added  to  allow  review  of  a 
school  board's  determination  to  renew  a 
contract  not  recommended  for  renewal 
by  the  school  supervisor  or  an  ASE  or 
AEPA. 

Clarification:  Clarifying  language  was 
added  to  the  first  sentence  in  9  36.7(1  ){2) 
to  be  consistent  with  subsection  (a)  of 
this  section. 

Comment:  Nonrenewal  of  Contract 
§  38.8(a).  One  commenter  asked  if  an 
employee  is  given  a  written  notice  for 
nonrenewal,  does  this  mean  that 
nonrenewal  must  be  for  cause  and/or 
reason? 

Response:  Yes.  The  cause  or  reason 
for  nonrenewal  must  be  specified. 
except  dunng  probation. 

Comment:  Nonrenewal  of  Contract 
§  38.8(b).  One  commenter  asked.  "How 
and  by  whom  is  this  appropriate  official 
or  body  to  be  selected  or  appointed?  Is 
such  appointment  limited  to  Federal 
employees?" 

Response:  The  term  "appropriate 
official"  in  §  38.8(b)  means  a  Bureau 
employee.  The  term  "body"  means  the 
appropriate  tribal  entity.  The  school 
board  is  usually  elected  or  appointed  by 
the  tribe(s)  under  such  uniform 
procedures  as  they  may  adopt 
Appointment  to  school  boards  excludes 
Federal  employees,  so  Federal 
employees  cannot  be  appointed. 

Comment:  Nonrenewal  of  Contract 
§38.8(g}.  One  commenter  suggested  that 
we  should  place  subsection  (g)  before 
subsection  |a)  since  subsection  (g] 
identifies  what  employees  are  eligible 
for  in  the  procedures  of  sections  (a).  |b), 
(c).  (d),  (ej,  and  (f).  The  same  commenter 
also  questioned  the  meaning  of  the 
phrase  "*  *  •  36  months  of  continuous 
service  •  •  •" 

Response:  The  Bureau  agreed  with  the 
commenter.  and  subsection  (g)  was 
rewritten  and  moved  to  the  introductory 
part  of  this  section.  The  "36  months" 

was  changed  to  read: three  full 

continuous  school  terms  '  •  •" 


Comment  Nonrenewal  of  Contract 
S  38.8(g).  One  commenter  asked  if  the  36 
month  time  requirement  included 
consecutive  service  or  actual  contract 
time  worked? 

Response:  The  term  "36  months"  has 
been  changed  to  "three  full  continuous 
school  terms",  therefore  meaning  three 
full  consecutive  contract  terms 

Clarification:  Clarifying  language  was 
added  in  the  first  sentence  in  S  38.6(g) 
after  contract  appointment  that  reads: 
"'  '   •  contract  appointraents.  or  serving 
a  probationary  period." 

Deleted:  The  last  sentence  in  S  38.8{k) 
was  deleted  as  being  superfiuous. 

Comment  Discharge  of  Educators 
§38.9.  One  commenter  suggested  that 
we  simplify  the  appeal  process  for  the 
employee. 

Response:  We  believe  that  the 
proposed  rule  cannot  be  further 
simplified  without  harming  the  due 
process  of  the  employee.  The  suggestion 
was  not  accepted. 

Comment:  Discharge  for  Inadequate 
Performance  §  33.9(b).  One  commenter 
suggested  that  we  include  a  definition  of 
"lack  of  student  achievement". 

Response:  We  believe  that  the 
definition  for  "lack  of  student 
achievement"  must  be  determined 
locally  based  on  the  local  school 
program.  A  national  definition  could  not 
be  applied  across  all  school  programs 
effectively,  therefore,  the  suggestion  was 
not  accepted. 

Comment:  Discharge  of  Educators 
§38.9fbl  One  commenter  recommended 
that  all  Office  of  Indian  Education 
Programs  staff  in  the  Central  Office  also 
be  required  to  meet  the  provisions  of 
this  part  regarding  student  achievement. 

Response:  Central  Office  employees 
are  not  educators  as  defined  under  the 
statute. 

Comment:  Conditions  of  Employment 
of  Educators  §  38.  JO.  One  commenter 
said  no  references  are  made  to  labor- 
management  relations  responsibilities 
and  requirements  and  suggested 
reference  to  the  Bureau  Labor 
Management  Relations  responsibilities 
be  included  to  emphasize  to  tribal 
governments  and  school  boards  that  the 
Bureau  does  have  a  responsibility  to 
bargaining  unit  employees  that  assures 
them  the  right  to  representation,  even 
with  reservation  schools. 

Response:  No  reference  is  made  lo 
labor  relations  responsibilities  under 
this  part.  When  this  Part  and  a 
negobated  labor  relations  agreement 
conflict,  the  negotiated  agreement 
governs. 

Clarification:  The  first  sentence  in 
S  3a.lO(c)  was  rewritten  to  clarify  the 
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administrative  process  contained  in 
5  38.8  of  this  part. 

Comment:  Conditions  of  Employment 
of  Educators  §  38  10(c)  One  commenter 
suggested  that  an  explanation  should 
follow  as  to  how  the  contract  is  to  be 
terminated. 

Response:  The  contract  wtU  be 
cancelled  since  it  was  never 
consummated. 

Comment:  Conditions  of  Employment 
of  Educators  §  38.10(e)  One  commenter 
thought  the  Bureau's  policy  of  equal 
treatment  of  all  employees  and 
applicants  was  contrary  to  actual 
practice. 

/?espo/Tse.  There  have  been  several 
laws  governing  lodJan  preference  for 
employment  m  the  Bureau.  The  first  was 
in  ]834  and  last  general  provision  was 
the  Indian  Reorganization  Act  of  1934 
(25  U.S.C  479).  Congress  extended 
preference  in  employment  in  the  Bureau 
to  qualitted  Indians  and  further 
determined  that  proper  fulfillment  of  its 
trust  required  turning  over  to  the  Indians 
a  greater  control  of  their  own  destinies. 

A  Supreme  Court  decision  of  1974 
[Morton  vs.  Mancari)  stated:  "this 
preference  does  not  constitute  'racial 
discrimination.'  Indeed,  it  is  not  even  a 
'racial'  preference.  Rather  it  is  an 
employment  criterion  reasonably 
designed  to  further  the  cause  of  Indian 
self-government  and  to  make  the  BIA 
more  responsive  to  the  needs  of  its 
constituent  groups."  The  decision  further 
staled  that  *The  preference,  as  applied, 
is  granted  to  Indians  not  as  a  discrete 
racial  group,  but.  rather,  as  members  of 
quasi-sovereign  tribal  entities  whose 
lives  and  activities  are  governed  by  the 
BIA  in  a  unique  fashion."  The  Bureau  is, 
therefore,  required  by  law  lo  give 
preference  to  qualified  Indians  in  filling 
positions  as  required  in  25  t^FR  Part  5 
(25  U.S.C.  472  and  479). 

Comment:  Grievance  Proc.edures 
§  33.10(f).  One  commenter  recommended 
that,  in  locations  and  for  positions 
covered  by  an  exclusive  bargaining  unit. 
the  negotiated  grievance  procedure 
would  be  an  exclusive  avenue  of  redress 
for  all  matters  within  the  scope  of  the 
collective  bargaining  agreement. 

Response:  We  disagree.  Collective 
bargaining  is  covered  under  a  different 
statute  and  is  not  appropriate  lo  be 
referenced  under  this  part. 

Comment-  Length  of  the  Regular 
School  Term  §  38.11.  One  commenter 
recommended  that  this  section  be 
omitted  from  this  part.  The  commenter 
believes  that  the  existence  of  a 
cooperative  agreement  does  not 
automatically  waive  the  180  days,  and 
Bureau  schools  must  still  seek  a  waiver 
under  j  36.61. 


Response:  The  Bureau  partially  agreed 
with  the  commenter.  The  part  regarding 
cooperative  agreements  was  deleted. 
and  a  provision  for  waiver  in  25  CFR 
36.61  was  added. 

Comment  Personal  L^ave 
§  38.12(a)(1).  One  commenter  asked  if 
the  proposed  rule  supersedes  the 
National  Council  of  Bureau  of  Indian 
Affairs  Educators  and  National 
Federation  of  Federal  Employees 
negotiated  agreements  that  specify 
hours  of  personal  leave  and  emergency 
leave.  Another  question  was  whether 
the  8uper\'iBor  or  the  principal  has  the 
authority  to  grant  emergency  leave. 

Response:T\\e  answer  to  the  first 
question  is  no,  the  proposed  rule  does 
not  supersede  the  union  agreements. 
The  answer  to  the  second  question  is 
yes.  The  supervisor  or  principal  has  the 
authority  lo  approve  emergency  leave. 

Comment  Personal  Leave 
§38.12(a)(l)fii).  One  commenter 
recommended  that  personal  and 
emergency  leave  should  be  converted  lo 
sick  leave  at  the  end  of  the  contract 
period. 

Response.  We  do  not  agree  with  the 
recommendation,  since  this  would 
exceed  the  rate  of  four  hours  for  each 
biweekly  pay  period  which  is  beyond 
what  Congress  has  authorized. 

Comment  Sick  Leave  §§38.12  (a)(2) 
and  (d)(4i  One  commenter  suggested 
thai  we  include  medical  and  dental 
appointments  under  sick  leave  coverage 
under  these  parts. 

Response  The  Bureau  accepted  the 
suggestion  and  medical  and  dental 
appointment  are  include  under  "Sick 
Uave"  in  §5  38.12  (a)(2)  and  (d)(4). 

Comment  Sick  Leave  §  38. 12(a)(2). 
One  commenter  recommended  that  sick 
leave  be  given  at  the  beginning  of  the 
school  year. 

Response:  "Hie  Bureau  disagrees  with 
the  recommendation.  We  believe  thai 
sick  leave  should  be  earned  and.  smce 
sick  leave  can  be  accumulated 
Indefinitely,  the  recommendation  was 
not  accepted. 

Clorificotjon:  School  Vacation  Time 
§  38.12(a)(3).  The  title  of  this  part  was 
shortened  lo  read  "School  vacation"  and 
the  word  "time"  was  deleted-  The 
second  and  third  sentences  were  deleted 
and  were  replaced  with  the  following 
sentences:  "School  vacations  are 
scheduled  on  the  annual  school  calendar 
dunng  the  instructional  year  and  may 
not  be  scheduled  before  the  first  day  of 
student  instruction  or  after  the  last  day 
of  student  instruction.  School  vacations 
are  not  a  right  of  the  employee  and 
cannol  be  paid.  *  '  ' " 

Comment-  Vacation  Leave 
§  38.12(b)(1).  One  commenter 
recommended  thai  the  200  hours  of 


k'dve  for  full-time  year-long  contract 
employees  t>e  comparable  lo  the  20^ 
hours  of  leave  for  General  Schedule 
positions. 

Response:  The  Bureau  disagrees  with 
the  recommendatjon.  The  2O0  hours  of 
vacation  leave  for  year-long  contract 
employees  is  earned  after  six  or  more 
years  of  service  compared  to  208  hours 
of  armual  leave  for  staiuf.  quo 
employees  with  more  than  15  years  of 
8er%nce.  We  beheve  that  the  200  hours  if 
vacation  leave  foryear-iong  conlracl 
employees  is  more  than  appropriate  No 
change  was  made. 

Comment  Vacation  Leave 
§33  12(bt(l)-  Two  commenlers 
recommended  that  "rather  than  unused 
leave  being  forfeited  at  separation,  we 
would  like  to  see  employees  paid  hour 
for  hour  or  lump  sum  if  the  leave  has 
been  prescheduled  and  cancelled  due  \o 
an  'exigency  of  the  public  business'  ". 

Response:  The  Bureau  disagrees  with 
the  recommendation  Provisions  have 
been  added  for  carryover  of  leave.  If 
lump  sum  payments  were  made  upon 
separation,  this  would  place  an  undue 
burden  on  the  school  budget.  No 
changes  were  made. 

Change:  Vacation  leave  hours  in 
§  3a.l2(t)(l  I  have  been  changed  from  60 
hours  to  54  hours  and  from  100  hours  to 
104  hours  due  to  collective  bargaining 
WTth  the  union  In  $  38.125d)  the  18  hour* 
of  personal  leave  was  changed  to  20 
hours  and  the  word  "emergency"  was 
inserted  between  the  words  "personal 
leave",  again  due  to  collective 
bargaining. 

Comment-  Leave  System  for 
Education  Personnel  §  38.12lf).  One 
commenter  asked  why  educators  ser^'ing 
with  contracts  with  work  weeks  of  20 
hours  a  week  or  less  are  not  eligible  for 
prorated  pay. 

Response:  We  do  not  believe  that 
educators  would  want  a  smaller 
paycheck  spread  over  a  year  when  they 
work  less  than  20  hours  a  week.  No 
change  was  made. 

Comment-  Status  Quo  Employees  m 
Education  Positions  §  38-  J3(c)il).  One 
commenter  recommended  that  "failure 
of  the  school  board  to  acl  withm  this 
period  of  time  shall  have  the  effect  of 
approving  the  conversion  of  status  quo 
employees  to  contract  positions"  be 
added  to  the  section. 

Response:  The  Bureau  disagrees  with 
the  recommendation  since,  by  statute 
only  the  school  board  may  approve  an 
employees  conversion  to  a  contract 
position.  Therefore,  positive  action  by 
the  school  board  is  required- 

Add:  A  new  subsection  (b)  was  added 
for  informational  purpose  lo  inform 
employees  of  the  loss  of  the  early-oul 
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re'irempnt  eligibility  under  Pub.  L 
96-135.  Section  (b|  was  redesignated  as 
subsection  (c)  m  the  final  revision. 

Comment:  Voluntary Senices 
§  38.14(a).  One  commenter  requested 
clarification  of  the  term  "eammg  credil" 
as  a  requirement  for  performing 
voluntary  ser\'ices-  As  proposed,  the 
rule  indicated  that  volunteer  services 
are  limited  to  "*   *  *  individuals,  groups, 
and  students  earning  credit  •   *   '" 

Response  The  Bureau  accepted  the 
request,  and  the  phrase  "'  '  *  earning 
credit  (i.e..  student  teaching)."  was 
deleted.  This  sentence  eliminates  the 
limitation  for  volunteers  that  they  must 
be  earning  credits  while  performing  the 
volunteer  services. 

Comment:  Voluntary  Services 
§  38.14(bl.  One  commenter 
recommended  that  the  term 
"representative  of  the  school"  be 
changed  to  "a  representative  of  the 
college  or  university". 

Response:  The  Bureau  agreed  with  the 
recommendation.  However,  the  term 
"institution"  was  used  in  place  of  the 
word  "school". 

Comment:  Voluntary  Ser\- ices.  One 
comment  was  "that  our  schools  have 
been  cooperating  with  colleges/ 
universities  for  a  long  time  in  havmg 
student  teachers,  so  why  should  this 
now  need  to  be  covered  by  regulations?" 

Response  Pub-  L  98-511  expands  the 
authority  of  the  Bureau  to  accept 
voluntary  services  in  other  than  student 
teaching. 

The  Department  of  the  Interior  has 
determined  that  this  rulemaking  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  that  no  detailed 
statement  pursuant  to  section  102(2){C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4333(2I(Cl)  is 
required. 

The  information  collection 
requirement  contained  in  5  38.5  uses 
Standard  Form  171  for  collection  that 
has  been  approved  by  the  Office  of 
Management  and  Budget  under  44  L'  S C 
3501  et  seq.  and  assigned  clearance 
under  3206-0012.  The  Department  of  the 
Intenor  has  determined  that  this 
document  is  not  a  major  rule  under 
Executive  Order  12291  and  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  [5 
U.S.C.  601  ef  set? ). 

The  information  collection 
requirement  contained  in  3  38.14  has 
been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq.  and  assigned  clearance 
numberl076-0116. 

The  principal  authors  of  this  final 
rulemaking  tre  Ma.  B^-fty  Walker. 


Education  Programs  Administrator, 
Minneapolis  Area  Office;  Mr.  L^rry 
Hoiman.  Agency  Superintendent  for 
Education.  Eastern  Navajo  Agency;  Mr. 
loe  larrett.  Navajo  Area  Personnel 
Officer  and  Mr.  George  D.  Scott.  Office 
of  Indian  Education  Programs. 
Washington.  D.C. 

UsI  of  Subjects  in  25  CFR  Part  38 

Indians-education.  Teachers. 

For  the  reasons  set  out  In  the 
preamble.  Title  25.  Chapter  I.  Part  38  is 
revised  to  read  as  follows: 

PART  38— EDUCATION  PERSONNEL 

Sec 

3a, 1  Scope- 

38  2  Information  collection. 

38.3  Definitions. 

38.4  Education  positions. 

385    Quatlficalions  for  educators. 

36-6    Basic  compensation  for  educators  and 

education  positions. 
38  7    Appointment  of  educators. 
3a  a    Nonrenewal  of  contract. 
38.9    Discharge  of  educators. 
38  10    Conditions  of  employment  of 

educators. 
38  11     Length  of  the  regular  school  term. 

38.12  Leave  system  for  education  personnel. 

38.13  Status  quo  employees  in  education 
positions. 

38.14  Voluntary  services. 

Authority:  Sees  1131  and  1135  of  the  Act  of 
November  1. 1978  (92  Stat  2322  and  2327.  25 
use.  2011  and  2015).  Sees.  511  and  512  of 
Pub,  L  98-51 1;  and  sees.  8  and  9  of  Pub.  L  99- 
89  (Indian  Educahon  Technical  Amendmenis 
Act  of  1965)  and  Title  V  of  Pub.  L  100-297 
(Indian  Education  Amendments  of  19881 

§36.1    Scope. 

(a)  Primary  scope.  This  part  applies  to 
all  individuals  appointed  or  converted  to 
contract  education  positions  as  defined 
in  5  38.3  in  the  Bureau  of  Indian  Affair; 
after  November  1. 1979,  This  part 
applies  to  elementary  and  secondary 
school  positions  and  agency  education 
positions. 

(b)  Secondary  scope.  Section  38.13 
applies  to  employees  with  continuing 
tenure  in  both  the  competitive  and 
excepted  sen-ice  who  encumber 
education  positions. 

let  Other  Where  25  CFR  Pari  38  and  a 
negotiated  labor  relations  agreement 
conflict,  the  negotiated  agreement  will 
govern. 

§  36.2    Information  collection. 

(a]  The  information  collection 
requirements  contained  in  S  38.5  use 
Standard  Form  171  for  collection,  and 
have  been  approved  by  0MB  under  25 
U.S  C  2011  and  2015  and  assigned 
approval  number  3206-0012.  The 
sponsoring  agency  for  the  Standard 
Form  171.  is  the  Office  of  Personnel 
Management.  The  information  is  being 


collected  to  determine  eligibility  for 
employment.  The  information  will  be 
used  to  rate  the  qualifications  of 
applicants  for  employment.  Response  is 
mandatory  for  employment. 

(b)  The  information  collection 
requirement  for  S  38.14.  Voluntary 
Services  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C  3501  et  seq.  and  assigned 
clearance  number  1076-0116.  the 
information  is  being  collected  to 
determine  an  applicants  eligibility  and 
selection  for  appropriate  volunteer 
assignments.  Response  is  voluntary. 

§  36.3    Definitions. 
As  used  in  this  Part,  the  term: 
"Agency"  means  the  current 
organizational  unit  of  the  Bureau,  which 
provides  direct  services  to  the  governing 
body  or  bodies  and  members  of  one  or 
more  specified  Indian  Tribes. 

"Agency  school  board"  as  defined  in 
section  1139(1).  of  Pub.  L.  95-561,  means 
a  body,  the  members  of  which  are 
appointed  by  the  school  boards  of  the 
schools  located  within  such  Agency.  The 
number  of  such  members  shall  be 
determined  by  the  Director  in 
consultation  with  the  affected  tribes.  In 
Agencies  serving  a  single  school,  the 
school  board  of  that  school  shall 
function  as  the  Agency  School  Board 

"Agency  Superintendent  for 
Education"  (ASE)  means  the  Bureau 
official  in  charge  of  education  functions 
at  an  Agency  Office  and  to  whom  the 
school  supervisorfs)  and  other  educators 
under  the  Agency's  jurisdiction,  report. 

"Area  Education  F*rograms 
Administrator"  (AEPA)  means  the 
Bureau  official  in  charge  of  an  Area 
Education  Office  that  provides  services 
to  off-reservation  residential  schools, 
peripheral  dormitories  or  on-reservation 
BIA  funded  schools  that  are  not  served 
by  an  Agency  Superintendent  for 
Education.  The  AEPA  may  also  provide 
education  program  services  to  tribes  not 
having  an  Agency  Superintendent  for 
Education  at  their  agency.  The  AEPA 
has  no  line  authority  over  agency 
education  programs  thai  are  under  the 
jurisdiction  of  an  Agency 
SupenntendenI  for  Education. 

"Assistant  Secretary  '  means  the 
Assistant  Secretary  for  Indian  Affairs  of 
the  Department  of  the  Interior. 

"Bureau"  means  the  Bureau  of  Indian 
Affairs  of  the  Department  of  the  Interior. 

"Consult",  as  used  in  this  part  and 
provided  in  section  1131(d)(1)  (B)  and 
(C)  of  Pub.  L.  95-561.  means  providing 
pertinent  information  to  and  being 
available  for  discussion  with  the  school 
board,  giving  the  school  board  the 
opportunity  to  reply  and  giving  due 
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consideration  to  the  school  board's 
response,  subject  to  appeal  rights 
provided  in  S  3B,7  (a),  (b)  and  (c),  and 
5  38.9(e)(3). 

"Director"  means  the  Deputy  to  the 
Assistant  Secretary /Director — Indian 
Affairs  (Indian  Education  Projyams)  in 
the  Bureau. 

"Discharge"  means  the  separation  of 
an  employee  during  the  term  of  the 
contract. 

"Education  function"  means  the 
administration  and  implementation  of 
the  Bureau's  education  programs  and 
activities  (including  school  operations). 

"Education  position",  means  a 
position  in  the  Bureau  the  duties  and 
responsibilities  of  which: 

(a)  Are  performed  on  a  school  term 
basis  principally  in  a  Bureau  elementary 
and  secondary  school  which  involve: 

(1 )  Classroom  or  other  instruction  or 
the  supervision  or  direction  of  classroom 
or  other  instruction: 

(2)  Any  activity  (other  than  teaching) 
that  requires  academic  credits  in 
educational  theory  and  practice  equal  to 
the  academic  credits  in  educational 
theory  and  practice  required  for  a 
bachelor's  degree  in  education  from  an 
accredited  institution  of  higher 
education:  or 

(3)  Any  activity  in  or  related  to  the 
field  of  education  notwithstanding  that 
academic  credits  in  educational  theory 
and  practice  are  not  a  formal 
requirement  for  the  conduct  of  such 
activity-,  or 

(4)  support  services  at  or  associated 
with  the  site  of  the  school;  or 

(b)  Are  performed  at  the  Agency  level 
of  the  Bureau  and  involve  the 
implementation  of  education-related 
Bureau  programs.  The  position  of 
Agency  Superintendent  for  Education  is 
excluded. 

"Educator",  as  defined  in  section 
1131(n)(2)  of  Pub.  L  95-561  means  an 
individual  whose  services  are  required, 
or  who  is  employed,  in  an  education 
position  as  defined  in  $  38.3. 

"Employment  contract"  means  a 
signed  agreement  e.xecuted  by  and 
between  the  Bureau  and  the  individual 
employee  hired  or  converted  under  this 
part,  that  specifies  the  position  title, 
period  of  employment,  and 
compensation  attached  thereto. 

"Involuntary  change  in  position" 
means  the  release  of  an  employee  from 
his/her  position  instigated  by  a  change 
in  program  or  other  occurrence  beyond 
the  control  of  the  employee. 

"Local  school  board",  as  used  in  this 
part  and  defined  in  section  1139(7)  of 
Pub.  L.  95-561,  means  a  body  chosen  in 
accordance  with  the  laws  of  the  tribe  to 
be  served  or.  in  the  absence  of  such 
laws,  the  body  elected  by  the  parents  of 


the  Indian  children  attending  a  Bureau- 
operated  school.  In  schools  serving  a 
substantial  number  of  students  from 
different  tribes,  the  members  shall  be 
appointed  by  the  governing  bodies  of  the 
tribes  a^ecled  and  the  number  of  such 
members  shall  be  determined  by  the 
Director  in  consultation  with  the 
affected  tribes. 

"Probationary  period  "  means  the 
extension  of  the  appointed  process 
during  which  a  person's  character  and 
ability  to  satisfactorily  meet  the 
requirements  of  the  position  are 
reviewed. 

"School  board"  means  an  Agency 
school  board  or  a  local  school  board. 

"School  supervisor"  means  the  Bureau 
official  in  charge  of  a  Bureau  school  who 
reports  to  an  Agency  Superintendent  for 
Education.  In  the  case  of  an  off- 
reservation  residential  school(s).  and.  in 
some  cases,  peripheral  dormitories  and 
on-reservation  day  schools,  the  school 
supervisor  shall  report  to  the  Area 
Education  Programs  Administrator. 

"School  term"  is  that  term  which 
begins  usually  in  the  last  summer  or  fall 
and  ends  in  the  Spring.  It  may  be 
interrupted  by  one  or  more  vacations. 

i  38.4    Education  positions. 

(a)  The  Director  shall  establish  the 
kinds  of  positions  required  to  carry  out 
the  Bureau's  education  function.  No 
position  will  be  established  or  continued 
for  which; 

(1)  Funds  are  not  available;  or 

(2)  There  is  not  a  clearly 
demonstrable  need  and  intent  for  it  to 
carry  out  an  education  function. 

(b)  Positions  established  for  regular 
school  operations  will  be  restricted  to 
school  term  or  program  duration. 
Particular  care  shall  be  taken  to  insure 
that  yearlong  positions  are  not 
established  unless  they  are  clearly 
required  and  involve  essential  12-month 
assignments. 

S  36.5    Qualifications  for  educators. 

(a)  Qualifications  related  to  positions. 
job  qualification  requirements  shall  be 
at  least  equivalent  to  those  established 
by  the  appropriate  licensing  and 
certification  authorities  of  the  State  in 
which  the  position  is  located. 

(b)  Qualifications  related  to 
individuals.  An  applicant  for  an 
education  position  must  establish  that 
he/she  meets  the  requirements  of  the 
position  by  submitting  an  application 
and  a  college  transcript,  as  appropriate, 
to  the  local  school  supervisor.  Agency 
Superintendent  for  Education  (ASE). 
Area  Education  Programs  Administrator 
(AEPA),  or  Director  and  appearing  for 
an  interview  if  requested  by  the  official 
Involved.  The  applicant's  education  and 


experience  will  be  subject  to  verification 
by  the  ASE  or  the  AEPA.  Employees 
who  falsify  experience  and  employment 
history  may  be  subject  to  disciplinary- 
action  Of  discharge  from  the  position  to 
which  he/she  Is  appointed. 

(1)  School  boards  may  waive  formal 
education  and  State  certification 
requirements  for  tribal  members  who 
are  hired  to  teach  tribal  culture  and 
language. 

(2)  Tribal  members  appointed  under 
this  wai\  er  may  not  have  their  basic  pay 
rate  set  higher  than  the  rate  paid  to 
qualified  educators  in  teaching  positions 
at  that  school. 

(c)  Identification  of  qualified 
individuals.  The  Director  shall  require 
each  ASE.  AEPA.  and  other  appropnate 
local  official  in  the  education  program 
organization  to  maintain  lists  of 
qualified  and  inter\'iewed  applicants  for 
each  of  the  kinds  of  established 
positions.  Applications  on  file  shall  be 
purged  armually.  Applicants  whose 
qualifications  are  established  and  who 
indicate  an  interest  in  working  in 
specified  locations  will  be  included  on 
those  local  applicant  lists.  The  Director 
shall  maintain  a  national  list  of  qualified 
applicants  for  each  of  the  kinds  of 
positions  established.  Applicants  whosr 
qualifications  are  established  and  who 
either  do  not  indicate  an  interest  in  a 
specific  location  or  indicate  an  interest 
in  working  in  any  location  will  be 
entered  on  the  national  list.  The  nalioniil 
list  is  a  secondary  source  of  applicants. 

(d)  Special  recruitment  and  training 
for  Indian  educators.  The  Director  shall 
review  annually  the  Bureau's 
"Recruitment  of  Indian  Educators 
I*rogram"  and  update  as  necessary.  The 
Director  will  define  individual  training 
plans  for  trainees  and  subsequent 
promotional  opportunities  for 
advancement  based  upon  satisfactory 
job  pprformiinrp  in  this  program. 

§  36.6    Basic  compensation  for  educators 
and  education  positions. 

(a)  Schedule  of  basic  compensation 
rates.  The  Director  shall  establish  a 
schedule  for  each  pay  level  specified  in 
Part  62  of  the  Bureau  of  Indian  Affairs 
Manual  (BIAM).  The  schedule  will  be 
revised  at  the  same  time  as  and  be 
consistent  with  rates  in  effect  under  the 
General  Schedule  or  Federal  Wage 
System  for  individuals  with  comparable 
qualifications,  and  holding  comparable 
positions. 

(b)  Range  of  pay  rates  for  posiUons 
within  pay  levels.  The  range  of  basic 
compensation  rates  for  positions 
assigned  to  each  pay  level  will  be 
consistent  with  the  General  Schedule  or 
Federal  Wage  System  rates  that  woulJ 
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otherwise  be  applicable  if  the  position 
were  classified  under  Chapter  51  or 
subchapter  IV  of  Chapter  53  of  Title  5  of 
the  United  States  Code  (U.SC).  The 
maximum  pay  shall  not  exceed  step  10 
of  the  comparable  General  Schedule 
position  by  more  than  ten  percent. 

(c)  Adjusting  employee  basic 
compensation  rates.  (1)  Adjustments  in 
an  employee's  basic  compensation  made 
in  connection  with  each  contract 
renewal  will  be  based  on  the  following: 

(0  Contract  renewal  incentive — one 
pay  increment  for  each  renewal,  not  to 
exceed  four  increments,  unless  the 
educator  is  covered  by  a  negotiated 
labor  union  agreement. 

(ii)  Perfonnance — employees  whose 
performance  is  rated  "above 
satisfactory";  one  pay  increment; 
employees  whose  performance  is  rated 
"outstanding";  two  pay  increments. 

(2)  Pay  increments  based  on  education 
may  be  awarded  as  outlined  in  62  BIAM. 

(d)  Special  additions  to  basic 
compensation.  The  Director  is 
authorized  to  established  the  following 
special  additions  to  rates  of  basic 
compensation: 

(1)  The  Director  may  authoriie 
payment  of  a  staffing  differential  not 
exceeding  25  per  centum  of  the  rate  of 
basic  compensation  based  on  a 
formally-documented  request  by  an  ASE 
or  AEPA.  Such  a  staffing  diHerenliai 
shall  only  be  authorized  in  wnting  when 
the  Director  delennines  that: 

(i)  It  is  warranted  by  the  geographic 
isolation  of  the  work  site  or  other 
unusually  difficult  environmental 
working  or  Ii\ing  conditions  and/or. 

(iij  It  is  necessary  as  a  recruitment  or 
retention  mcenbve.  This  staffing 
differential  is  to  be  computed  on  the 
basic  schedule  rate  before  any  other 
additions  are  computed. 

(2)  Special  rates  may  be  established 
for  recruitment  and  retenbon  applicable 
only  to  a  specific  position  or  to  specific 
types  of  positions  in  specific  locations 
based  on  a  formally  documented  request 
by  an  ASE  or  AEPA  and  submitted  to 
the  Director  for  approval. 

(e)  Payment  of  compensation  to 
educators.  This  section  applies  to  those 
individuals  employed  under  the 
provisions  of  Section  1131(m|  of  Pub  L 
95-561  orTitleSU^C 

(1)  Pay  periods.  Educators  shall  be 
paid  on  the  basis  of  a  biweekly  pay 
period  during  the  term  of  the  contract. 
Chapter  55  of  Title  5  U.S.C  applies  to 
the  administration  of  pay  for  eiducators. 
except  that  section  1131(m)  of  Pub.  L 
95-561  provides  that  5  U.S.C  5533  does 
not  apply  with  respect  to  the  receipt  of 
pay  by  educators  during  summer  recess 
under  certain  circumstances. 


[21  Pay  for  contract  educators.  When 
an  educator  is  appointed  payment 
under  the  contract  is  to  begin  as  of  the 
effective  date  of  the  contract.  If  an 
educator  resigns  or  is  discharged  before 
the  expiration  of  the  term  of  the 
contract,  pay  ceases  as  of  the  dale  of 
resignation  or  discharge. 

(3)  Prorating  of  pay  Within  30  days 
prior  to  the  beginning  of  the  academic 
school  term,  each  educator  must  elect 
whether  to  have  the  annudi  contractual 
rate  or  basic  pay  prorated  over  the 
contractual  academic  school  term,  or  to 
have  the  basic  pay  prorated  over  a  12- 
month  period. 

(i)  Each  educator  may  change  such 
election  once  during  the  academic 
school  term,  provided  notice  is  given 
two  weeks  pnor  to  the  end  of  the  fifth 
month  after  the  beginning  of  the 
academic  school  term. 

(li)  An  educator  who  elects  a  12- 
month  basis  of  prorated  pay  may  further 
elect  to  be  paid  in  one  lump  sum  at  the 
end  of  the  academic  school  term  for  the 
then  remaining  amount  of  rate  of  basic 
pay  otherwise  due,  provided  notice  ts 
given  four  weeks  pnor  to  the  end  of  the 
academic  school  term. 

|iii}  No  educator  shall  suffer  a  loss  of 
pay  or  benefits  because  of  elections 
made  under  this  section. 

(4)  Stipends  for  extracurncular 
activities.  An  employee,  if  assigned  to 
sponsor  an  approved  extracurricular 
activity,  may  elect  annually  at  the 
beginning  of  the  contract  to  be  paid  a 
stipend  in  lieu  of  overtime  premium  pay 
or  compensatory  time  when  the 
employee  performs  additional  activities 
to  provide  services  to  students  or 
otherwise  support  the  school's  academic 
and  social  programs. 

(i]  The  Director  is  authorized  to 
establish  a  schedule  of  stipends  for  each 
Bureau  Area,  taking  into  consideration 
types  of  activ.des  to  be  compensated 
and  payments  provided  by  public  school 
distncts  in  or  near  the  Area. 

[ill  The  stipend  shall  be  a  supplement 
to  the  employee's  base  pay  and  is  not  a 
part  of  salary  for  retirement 
computation  purposes 

(ui)  The  employee  shall  b«  paid  the 
stipend  m  equal  payments  over  the 
penod  of  the  extracumcular  activity 

$39.7    Appolntnwnt  ol  Mtucator*. 

(al  Local  school  employees.  Local 
Bureau  school  employees  shall  he 
appointed  only  by  the  school  supervisor. 
Before  the  local  school  employee  is 
employed,  the  school  board  shall  be 
consulted.  An  individual's  appointment 
may  be  finalized  only  upon  receipt  of  a 
formal  written  determination  certified 
by  the  local  school  board  under  such 
uniform  procedures  as  it  may  adopt. 


Wntti'n  determmation  by  the  school 
board  should  be  received  withm  a 
reasonable  penod.  but  not  to  exceed  30 
days.  Failure  of  the  school  board  to  act 
withm  this  period  shall  have  the  effect 
of  approving  the  proposed  appointment. 
The  local  school  board  shall  use  the 
same  written  procedure  to  disapprove 
an  appointment.  The  school  supervisor 
may  appeal  to  the  ASE.  or.  where 
appropnate.  to  the  AEPA.  any 
determmation  by  the  local  school  board 
concerning  an  individual's  appointment. 
A  wntten  statement  of  appeal 
describing  the  action  and  the  reasons 
the  supervisor  believes  such  action 
should  be  overturned  must  be  filed 
within  10  days  of  receipt  of  the  artmn 
from  the  local  school  board.  A  copy  of 
such  statement  shall  be  submitted  to  the 
school  board  and  the  board  shall  be 
afforded  an  opportunity  to  respond,  not 
to  exceed  10  calendar  days,  in  wnting, 
to  the  appeal.  After  reviewing  such 
written  appeal  and  response,  the  ASE  or 
AEIPA  may.  for  cause,  overturn  the 
action  of  the  local  school  board.  The 
ASE  or  AEPA  must  transmit  the 
determination  of  the  appeal  (in  the  form 
of  a  written  opinion)  to  the  board  and  to 
the  supervisor  identifying  the  reasons 
for  overturning  the  action  within  10 
calender  days.  Failure  to  act  within  the 
10  calendar  day  period  shall  have  the 
effect  of  approving  the  local  school 
board's  determination. 

[b]  School  supervisors.  School 
supervisors  may  be  appointed  only  by 
the  ASE  except  the  AEPA  shall  appoint 
school  supervisors  for  off-reservation 
boarding  schools  and  those  few  other 
schools  supervised  by  the  AEPA.  The 
school  board  shall  be  consulted  before 
the  school  supervisor  is  employed.  The 
appointment  may  be  finalized  upon 
receipt  of  a  formal  written 
determination  certified  by  the  school 
board  under  any  uniform  procedures  as 
it  may  adopt.  Written  determinahon  by 
the  school  board  shall  be  received 
within  a  reasonable  penod.  but  not  to 
exceed  30  days.  Failure  of  the  school 
board  to  act  within  this  penod  shall 
have  the  effect  of  approving  the 
proposed  appointment.  The  school 
board  shall  use  the  same  procedure  to 
disapprove  an  appontment.  Within  20 
calendar  days  of  receipt  of  any 
determination  by  the  school  board 
concerning  an  individual's  appointment, 
the  ASE  or  AFJ*A.  as  appropriate,  may 
appeal  to  the  Director  by  fihng  a  written 
statement  describing  the  determination 
and  the  reasons  the  supervisor  believes 
the  determination  should  be  overturned. 
A  copy  of  the  statement  shall  be 
submitted  to  the  local  school  board  and 
the  board  shall  be  afforded  an 
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opportunity  to  respond,  within  10 
calendar  days,  in  writing,  to  such  an 
appeal.  The  Director  may  reverse  the 
determination  for  cause  set  out  in 
writing  to  the  school  board.  Within  20 
calendar  days  of  the  school  board's 
response,  the  Director  shall  transmit  the 
determination  of  the  appeal  (in  the  form 
of  a  written  opinion)  to  the  board  and  to 
the  ASE  or  AEPA  identifying  the 
reasons  for  overturning  the 
determination.  Failure  by  the  Director  to 
act  within  the  20  calendar  day  period 
shall  have  the  effect  of  approving  the 
school  board's  determination. 

(c)  Agency  office  education  program 
employees.  Appointments  to  Agency 
office  education  positions  may  be  made 
only  by  the  ASE.  The  Agency  school 
board  shall  be  consulted  before  the 
agency  education  employee  is 
employed,  and  the  appointment  may  be 
finalized  upon  receipt  of  a  formal, 
written  determination  certified  by  the 
Agency  school  board  under  any  uniform 
procedures  as  it  may  adopt.  Written 
determination  by  the  school  board  shall 
be  received  within  a  reasonable  period, 
but  not  to  exceed  30  days.  Failure  of  the 
school  board  to  act  within  this  period 
shall  have  the  effect  of  approving  the 
proposed  appointment.  The  Agency 
school  board  shall  use  the  same  written 
procedure  to  disapprove  an 
appointment.  Within  20  calendar  days  of 
receipt  of  any  determination  by  the 
school  board  concerning  an  individual's 
appointment,  the  ASE  may  appeal  to  the 
Director  by  filing  a  written  statement 
describing  the  determination  and  the 
reasons  the  supervisor  believes  the 
determination  should  be  overturned.  A 
copy  of  the  statement  shall  be  submitted 
to  the  Agency  school  board  and  the 
board  shall  be  afforded  an  opportunity 
to  respond,  within  10  calendar  days,  in 
writing,  to  such  appeal.  After  reviewing 
the  written  appeal  and  response,  the 
Director  may.  for  cause,  overturn  the 
determination  of  the  Agency  school 
board.  Within  20  days  of  the  board's 
response,  the  Director  shall  transmit  the 
determination  of  the  appeal  (in  the  form 
of  a  written  opinion)  to  the  board  and  to 
the  ASE  identifying  the  reasons  for 
overturning  the  determination.  Failure  of 
the  Director  to  act  within  the  20 
calendar  day  period  shall  have  the 
effect  of  approving  the  school's  board's 
determination. 

(d)  Employment  contracts.  The  Bureau 
shall  issue  employment  contracts  each 
year  for  individuals  employed  in 
contract  education  positions  at  the 
Agency  or  school  levels. 

(e)  Absence  of  local  school  boards. 
Where  a  local  school  board  has  not 
been  established  in  accordance  with 


section  1139(7)  Pub.  L-  95-561  with 
respect  to  a  Bureau  school,  or  where  a 
school  board  is  not  operational,  and  the 
local  school  board  is  required  to  be 
given  a  notice  or  required  to  be 
consulted  by  statute  or  these 
regulations,  the  official  involved  shall 
notify  or  consult  with  the  Agency  school 
board  serving  the  tribe(9)  to  which  the 
parents  of  the  Indian  children  alending 
that  school  belong,  or,  in  that  absence, 
the  tribal  organization(s)  of  the  tribe(s) 
involved. 

(0  Provisional  contracts.  Provisional 
certification  or  other  limited  certificates 
from  the  State  are  not  considered  full 
certification  and  only  a  provisional 
contract  may  be  issued.  There  may  be 
circumstances  when  no  individual  who 
has  met  the  full  certification  or 
experience  requirements  is  available  for 
a  professional  position  or  when  a  status 
quo  employee  who  does  not  meet  full 
certification  or  experience  requirements 
desires  to  convert  to  contract.  When  this 
situation  exists,  a  provisional  contract 
may  be  issued  in  accordance  with  the 
following: 

(1)  The  contract  will  be  made  only: 
(i)  After  it  is  determined  that  an 

individual  already  meeting  certification 
or  experience  requirements  is  not 
available:  or 

(it)  For  conversion  of  a  status  quo 
employee  who  does  not  yet  meet  all 
established  position  requirements. 

(2)  Consultation  with  the  appropriate 
school  board  is  required  prior  to  the 
contract. 

(3)  The  contract  may  be  of  12-month 
or  school-term  duration. 

(4)  The  employee  will  be  required  to 
make  satisfactory  progress  toward 
meeting  full  qualification  requirements. 

(5)  If  the  employee  fails  to  meet  the 
requirements  established  under 

§  38,7(0(4),  the  contract  will  be 
terminated.  Such  termination  cannot  be 
grieved  or  appealed. 

(g)  Conditional  appointment.  As 
provided  in  section  1131(d)(4),  Pub.  L. 
95-561.  if  an  Individual  who  has  applied 
at  both  the  national  and  local  levels  is 
appointed  from  a  local  list  of  applicants, 
the  appointment  shall  be  conditional  for 
90  days.  During  that  period,  the 
individual's  application  and  background 
shall  be  examined  to  determine  if  there 
is  a  more  qualified  individual  for  the 
position.  Removal  during  this  period  is 
not  subject  to  discharge,  hearing  or 
grievance  procedures. 

(h)  Short-term  contracts.  [1]  There 
may  be  circumstances  where  immediate 
action  is  necessary  and  it  is  impossible 
to  consult  with  the  local  school  board. 
When  this  situation  exists  short-term 
contracts  may  be  made  by  the  school 


supervisor  in  accordance  with  the 
following: 

(i)  The  length  of  the  contract  will  not 
exceed  60  days,  or  the  next  regularly 
scheduled  school  board  meeting. 
whichever  comes  first. 

|ii)  If  the  board  meets  and  does  not 
take  action  on  the  individual  in 
question,  the  short-term  contract  may  be 
extended  for  the  duration  of  the  school 
year. 

(iii)  It  shall  be  the  responsibility  of  the 
school  supervisor  to  fully  inform  the 
local  school  board  of  all  such  short-term 
contracts.  Failure  to  do  so  may  be  cited 
as  reason  to  discharge  the  school 
supervisor  if  so  requested  by  the  board. 

(2)  The  local  school  board  may 
authorize  the  school  supervisor  to  make 
an  emergency  short-term  contract  to 
classroom,  dormitory  and  other 
positions  directly  related  to  the  health 
and  safely  of  students.  When  this 
situation  exists,  short-term  contracts 
may  be  made  in  accordance  with  the 
following: 

(i)  If  local  and  agency  lists  of  quahfied 
applicants  are  exhausted,  short-term 
contracts  may  be  made  without  regard 
to  qualifications  for  the  position: 

(ii)  The  pay  level  will  be  based  on  the 
qualifications  of  the  individual 
employed  rather  than  the  requirements 
of  the  po^iition,  if  the  qualifications  of 
the  individual  are  lower  than  required: 

(iii)  The  short-term  contract  may  not 
exceed  the  school  term  and  may  not  be 
renewed  or  extended; 

(iv)  Every  60  days  the  school 
supervisor  wdl  determine  if  qualified 
individuals  have  been  placed  on  the 
local  or  agency  lists.  If  a  qualified 
individual  on  the  lisi  accepts 
employment,  the  school  supervisor  must 
terminate  the  emergency  appointment  at 
the  time  the  qualified  individual  is 
appointed. 

(i)  Temporary  contracts.  There  may 
be  circumstances  where  a  specific 
position  is  needed  for  a  period  of  one 
year  or  less.  Under  these  conditions  a 
position  may  be  advertised  as  a 
temporary  position  and  be  filled  under  a 
temporary  contract-  Such  contract 
requires  the  same  school  board  approval 
as  a  school  year  contract.  If  required  for 
the  completion  of  the  activities  specified 
in  the  original  announcement,  the 
position,  may  with  school  board 
approval  be  extended  for  up  to  one 
additional  year.  Temporary  contracts 
may  be  terminated  at  any  time  and  this 
action  is  not  subject  to  approval  or 
grievance  procedures. 

(j)  Waiver  of  Indian  preference- 
Notwithstanding  any  provision  of  the 
Indian  preference  laws,  such  laws  shall 
not  apply  in  the  case  of  any  personnel 
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action  within  the  purview  of  this  section 
respectms  an  application  or  employee 
not  entitled  to  Indtan  preference  if  each 
tribal  organization  concerned  grants,  in 
wnting.  a  waiver  of  the  application  of 
such  idws  with  respect  to  9uch 
personnel  action,  where  such  a  waiver  is 
in  writing  deemed  to  be  a  necessity  by 
the  tnbai  on^amzahon,  except  that  this 
shall  m  no  way  relieve  the  Bureau  of  its 
responsibility  to  issue  tirnely  and 
adequate  announcements  and 
ddvertisementa  concerning  any  such 
personnel  action  if  u  is  intended  to  fill  a 
vacancy  (no  matter  how  such  vacancy  is 
created).  When  a  waiver  :s  grunted,  it 
shaU  apply  only  to  that  particular 
position  and  as  long  as  the  employee 
remains  in  that  position. 

{V\  Prohibited reappomtnwnt.  An 
educator  who  voluntarily  terminates 
employment  before  the  end  of  the  school 
term  may  not  be  appointed  to  another 
Bureau  education  position  before  the 
beginning  of  the  following  school  term. 
An  educator  will  not  be  deemed  lo  have 
voluntarily  terminated  employment  if 
transferred  elsewhere  with  the  consent 
of  the  local  school  or  Agency  boards. 

(I)  Contract  renewals.  The  appropriate 
school  board  shall  be  notified  in  writing 
by  the  school  supervisor  and/or  ASF.  or 
AEPA  not  less  than  90  days  before  the 
end  of  the  school  term  whether  or  not  an 
individuals  contract  is  recommended 
for  renewal. 

(1)  If  the  school  board  disagrees  with 
the  school  supervisors  or  ASE's  or 
AEPA's  recommendations,  the  board 
will  submit  a  formal,  wntten 
certification  of  its  determinations  lo  the 
school  supervisor  or  ASE  or  AEPA 
within  25  days.  If  the  board's 
determinations  are  not  received  within 
the  25  days,  the  school  supervisor  or 
ASE  or  AEPA  shall  issue  the  60  day 
notification  of  renewal  or  nonrenawal  to 
the  individual  as  required  under  §  3fl.8. 

(21  When  the  school  board  submits  its 
determination  within  the  25  days  and 
determines  that  a  contract  will  be 
renewed,  or  nonrenewed,  the 
appropriate  official  shall  issue  the 
required  renewal  notice,  or  nonrenawal. 
or  appeal  the  determination  of  the 
school  board  to  the  appropriate  official 
who  Will  make  a  determination  in 
accordance  with  the  appeal  procedure  is 
§  38,7fal  of  this  part.  After  the 
probationary  period,  if  the 
determination  is  that  the  contract  will 
not  be  renewed,  the  procedures 
specified  m  5  38  8  shall  apply. 

§  38.6    Nonrenewal  of  contract. 

Where  the  determination  is  made  thai 
an  employee's  contract  shall  not  be 
renewed  for  the  followmK  year,  the 
following  procedure  will  apply  to  those 


employees  who  have  completed  three 
full  continuous  school  terms  of  service 
under  consecutive  contract 
appointments  and  satisfactory 
performance  m  the  same  or  comparable 
education  positions 

(a)  The  employee  will  be  given  a 
written  notice  of  the  action  and  the 
reasons  thereof  not  less  than  60  days 
before  the  end  of  the  8ch(X)l  term. 

(b)  The  employee  will  be  given  10 
calendar  days  to  request  an  informal 
hearing  before  the  appropriate  official  or 
body.  Upon  request,  the  employee  may 
be  given  official  time,  not  to  exceed 
eight  hours,  to  prepare  a  wTitten 
response  to  the  reasonts). 

Ic)  if  so  requested,  an  informal 
hearing  shall  be  held  withm  30  calendar 
days  of  receipt  of  the  request. 

(d)  The  appropriate  official  or  body 
will  render  a  wnllen  determination 
within  seven  calendar  days  after  the 
informal  hearing. 

(e)  The  employee  has  a  right  to 
request  an  administrative  review  by  the 
ASE  or  AEPA  of  the  determination 
within  10  calendar  days  of  that 
determination.  The  ASE  or  AEPA  then 
has  20  calendar  days  to  render  a  final 
decision.  Where  the  employee  is  the 
supervisor  of  the  school  or  an  agency 
education  employee,  any  appeal  of  the 
ASE  or  AEPA  would  be  addressed  to 
the  Director  for  a  decision.  If  the 
Director  or  ASE's  or  AEPA's  decision 
overturns  the  appropriate  official  or 
bodies  determination,  the  appropriate 
ofBcial  or  body  will  be  notified  of  the 
reasons  in  writing.  Failure  by  the 
Director  or  ASE  or  AEPA  to  act  within 
the  20  days  will  sustain  the 
determination.  This  completes  the 
administrative  appeal  process. 

(f)  Failure  of  any  of  the  parties  to  meet 
the  requirements  of  the  above 
procedures  will  serve  to  negate  the 
particular  action  sought  by  the  negligent 
party. 

(g)  Those  employees  with  less  than 
three  full  continuous  school  terms  of 
consecutive  contract  appointments  are 
serving  a  probationary  period. 
Nonrenewal  of  his/her  contract  w^lI  be 
considered  a  continuation  of  the 
examining  process.  This  action  cannot 
be  appealed  or  grieved. 

(h)  Independent  of  the  prof:edures 
outlined  in  this  section,  the  school 
supervisor  or  ASE  or  AEPA,  for 
applicable  positions,  shall  be  required  to 
submit  to  the  ASE  or  AEPA  or 
appropriate  higher  authority  all 
nonrenewal  actions.  Within  60  days,  the 
ASE  or  AEPA  shall  review  the 
nonrenewal  actions  and  may  overturn 
the  determination  of  nonrenewal.  In  the 
event  that  the  ASE  or  AEPA  makes  a 
decision  to  overturn  the  school  board 


determination,  the  ASE  or  AEPA  shall 
notify  the  school  board  in  writing  of  his/ 
her  reasons  for  doing  so. 

(i)  No  more  than  the  substantial 
standard  of  evidence  shall  be  required 
to  sustain  the  nonrenewal. 

(i)  A  procedural  error  shall  not  be 
grounds  for  overturning  a  determination 
of  nonrenewal  unless  the  employee 
shows  harmful  error  in  the  appUcation 
of  the  Agency's  procedures  in  arriving  at 
such  a  decision.  For  purposes  of  this 
section,  "harmful  error"  means  error  by 
the  Agency  in  the  application  of  its 
procedures  which,  in  the  absence  or 
cure  of  the  error,  might  have  caused  the 
Agency  to  reach  a  conclusion  different 
than  the  one  reached.  The  burden  la 
upon  the  appellant  to  show  that  based 
upon  the  record  as  a  whole,  the  error 
was  harmfui  i.e..  caused  substantial 
harm  or  prejudice  to  his/her  rights. 

(k)  .Nonrenewal  of  a  contract  is  not 
discharge  and  will  not  follow  the 
discharge  procedures. 

$  3ft.9    Discharge  of  educators. 

(a)  Discharge  for  cause.  Educators 
covered  under  the  provision  of  this 
section  are  excluded  from  coverage 
under  5  U.S.C.  7511  and  4303,  In  order  to 
provide  due  process  for  educators,  the 
Director  shall  publish  in  62  BIAM 
representative  conditions  that  could 
result  in  the  discharge  of  educators  for 
cause  and  procedures  to  be  followed  in 
discharge  cases. 

(b)  Discbarge  for  inadequate 
performance.  Action  to  remove 
educators  for  inadequate  performance 
will  be  taken  for  failure  lo  meet 
performance  standards  established 
under  5  U.S.C.  4302.  Performance 
standards  for  all  educators  will  include, 
among  others,  lack  of  student 
achievement.  Willful  failure  to  exercise 
properly  assigned  supervisory 
responsibilities  by  supervisors  shall  also 
be  cause  for  discharge. 

(c)  Other  discharge.  The  Director  shall 
publish  in  62  BIAM  a  description  of  the 
budgetary  and  programmatic  conditions 
that  may  result  in  the  discharge  of 
educators  for  other  than  cause  during 
the  school  term.  The  individual's 
personnel  record  will  clearly  reflect  that 
the  action  taken  is  based  upon 
budgetary  or  programmatic  restraints 
and  is  not  a  reflection  on  the  employee's 
performance. 

(d|  Prt^ccdures  for  discharge  for 
cause-  The  Director  shall  publish  in  62 
BIAM  the  procedural  steps  to  be 
followed  by  school  supervisors.  ASE's. 
and  AEPA's  in  discharge  for  cause 
cases.  These  procedures  shall  provide 
(among  other  things)  for  the  following: 
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(1)  The  educator  lo  be  discharged 
shall  receive  a  written  notice  of  the 
proposal,  specifying  the  causes  or 
complaints  upon  which  the  proposal  is 
based,  not  less  than  30 calendar  dajs 
before  the  discharge.  However,  this 
shall  not  prohibit  the  exclusion  of  the 
individual  from  the  education  facility  in 
cases  where  exclusion  is  required  for 
the  safety  of  the  students  or  the  orderly 
operation  of  the  facihty. 

(2)  A  reasonable  time,  but  not  less 
than  10  calendar  days,  will  be  allotted 
for  the  individual  lo  make  written  and/ 
or  oral  responses  to  the  charge. 

(3)  An  opportunity  will  be  afforded 
the  individual  to  review  the  material 
relied  upon  to  support  the  charge. 

(4)  Official  time,  not  to  exceed  eight 
hours,  will  be  provided  to  the  individual 
to  prepare  a  response  to  the  charge. 

(5)  Tlie  educator  may  elect  to  have  a 
representative  and  shall  furnish  the 
identity  of  any  representative  to  the 
ASE  or  AEPA.  The  ASE  or  AEPA  may 
disallow,  as  an  employee  representative, 
any  individual  whose  activities  as  a 
representative  would  cause  a  conflict  of 
interest  or  position,  or  an  employee 
whose  release  from  his  or  her  official 
position  would  give  rise  to  unreasonable 
costs  to  the  Government,  or  when 
priority  work  assignment  precludes  his 
or  her  release  from  official  duties.  The 
terms  of  any  applicable  collective 
bargaining  agreement  and  5  U.S.C. 
7li4{a)(5J  shall  govern  representation  of 
employees  in  an  exclusive  bargaining 
unit. 

(6)  The  individual  has  a  right  to  a  final 
decision  made  by  the  appropriate  level 
of  supervision. 

(7)  The  individual  has  a  right  to 
appeal  the  final  decision  and  have  the 
merits  of  the  case  reviewed  by  a 
Departmental  official  not  previously 
involved  in  the  case.  This  right  includes 
entitlement  to  a  hearing  upon  request 
under  procedures  in  accordance  with 
the  requirements  of  due  process  under 
section  n31[e)(ll(B)  of  Pub.  L.  95-561. 

(e)  School  board  action.  (1)  The 
appropriate  school  board  shall  be 
notified  as  soon  as  possible,  but  in  no 
case  later  than  10  calendar  days  from 
the  date  of  issue  of  the  notice  of  intent 
lo  discharge. 

(2)  The  appropriate  school  board, 
under  any  uniform  procedure  as  it  may 
adopt,  may  issue  a  formal  written 
certification  to  the  school  supervisor, 
ASE.  or  AEPA  either  approving  or 
disapproving  the  discharge  before  the 
expiration  of  the  notice  period  and 
before  actual  discharge  Failure  to 
respond  before  the  expiration  of  the 
notice  period  will  have  the  effect  of 
approving  the  discharge. 


(3)  llie  school  supervisor  initialing  a 
discharge  action  may  appeal  the  board's 
determination  to  the  ASE  or  AEPA 
within  10  calendar  days  of  receipt  of  the 
board's  notice.  The  ASE  or  AEPA 
initialing  a  discharge  may  appeal  the 
board's  determination  lo  the  Director 
within  10  calendar  days  of  receipt  of  the 
board's  notice.  W'ilhin  20  calendar  days 
following  the  receipt  of  an  appeal,  the 
reviewing  official  may.  for  good  cause. 
reverse  the  school  board's 
determination  by  e  notice  in  writing  lo 
the  board.  Failure  to  act  within  20 
calendar  days  shall  have  the  effect  of 
approving  the  board's  determination. 

(f)  School  board  recommendations  for 
discharge.  School  boards  may 
recommend  in  writing  to  school 
supervisors,  ASE's.  or  AEPA's,  and  the 
Director  that  individuals  in  the 
education  program  be  discharged.  These 
written  recommendations  may  follow 
any  procedures  formally  established 
internally  by  the  school  board  or  tribal 
government.  However,  the  written 
recommendations  must  contain  specific 
causes  or  complaints  that  may  be 
verified  or  established  by  investigation 
of  factual  situations.  The  official 
receiving  a  board  recommendation  for 
discharge  of  an  individual  shall 
acknowledge  the  recommendation  in 
writing  within  10  calendar  days  of 
receipt  and  proceed  with  a  fact  finding 
investigation.  The  official  who  finally 
disposes  of  the  recommendation  shall 
notify  the  school  board  of  the 
disposition  in  writing  within  60  calendar 
days  of  initiation  of  the  fact  finding 
investigation. 

§  38.10    Conditions  of  employment  of 
educators. 

(a)  Supen-isian  not  delegated  to 
school  bocrtis.  School  boards  may  not 
direct,  control,  or  interrupt  the  day-to- 
day activities  of  BIA  employees  carrying 
out  Bureau-operated  education 
programs. 

(bl  Employee  handbook.  Employee 
handbook  and  recruiting  guides  shall  be 
developed  by  each  local  school  or 
agency  to  provide  specific  information 
regarding: 

(1)  The  working  and  hiring  conditions 
for  various  tribal  jurisdictions  and 
Bureau  locations; 

(2)  The  need  for  all  education 
personnel  to  adapt  to  local  situations; 
and 

(3]  The  requirement  of  alt  education 
personnel  to  comply  with  and  suppori 
duly  adopted  school  board  policies, 
including  those  relating  lo  tribal  culture 
or  language. 

(c)  Contract  renewal  notification. 
Employees  will  be  notified  60  calendar 
days  before  the  end  of  the  school  term 


of  the  intent  to  renew  or  not  renew  theu- 
contract.  If  an  individual's  contract  is  to 
be  renewed,  the  individual  must  agree  in 
writing  to  5er\'c  for  the  next  school  term 
This  agreement  mu.sl  be  received  within 
14  calendar  days  of  the  date  of  the 
notice  m  order  to  complete  the  contract 
renewal.  If  this  agreement  is  not 
received  by  the  fourteenth  day.  the 
employee  has  voluntarily  forfeited  his  or 
her  right  to  continuing  employment.  If  an 
individual  agrees  to  serve  for  the  next 
school  term  and  fails  to  repori  for  duly 
at  the  beginning  of  the  next  school  term, 
the  contract  will  be  terminated  and  the 
individual's  future  appointment  will  be 
subject  to  the  restriction  in  $  36.7(k)  of 
this  part 

(d)  Dual  compensation.  An  employee 
accepting  a  renewal  of  a  school  term 
contract  may  be  appointed  to  another 
Federal  position  during  the  school 
recess  period  without  regard  to  the  dual 
compensation  regulations  in  5  U.S.C. 
5533. 

(e)  Discriminalion  complaints.  Equal 
Employmenl  Opportunity  [EEO] 
procedures  established  under  29  CFR 
Part  1613  are  applicable  to  contract 
employees  under  this  part.  It  is  the 
policy  of  the  BIA  that  all  employees  and 
applicants  for  employment  shall  be 
treated  equally  when  considered  for 
employment  or  benefits  of  employment, 
regardless  of  race,  color,  sex.  religion, 
national  origin,  age.  or  mental  or 
physical  health  (handicap),  within  the 
parameters  of  Indian  preference. 

(f)  Grievance  procedures.  The 
Director  .shall  publish  in  62  BIAM 
procedures  for  the  rapid  and  equitable 
resolution  of  grievances.  In  locations 
and  for  positions  covered  by  an 
exclusive  bargaining  agreement,  the 
negotiated  grievance  procedure  is  the 
exclusive  avenue  of  redress  for  all 
matters  within  the  scope  of  the 
negotiated  grievance  procedure. 

Ig)  Performance  evaluation.  The 
minimum  number  of  times  a  supervisor 
shall  meet  with  an  employee  to  discuss 
performance  and  suggest  improvements 
shall  be  once  every  three  months  for  the 
educator's  first  year  at  a  school  or 
Agency,  and  twice  annually  thereafter 
during  the  school  term. 

§  38.11    Lenglti  of  the  regular  school  term. 

The  length  of  the  regular  school  t<;mi 
shall  be  at  least  180  student 
instructional  days,  unless  a  waiver  has 
been  granted  under  the  provisions  of  25 
CFR  36.61. 

S  38.12     Leave  systefn  for  education 
personnel 

(a)  Full-time  school-term  employees. 
Employees  on  a  full-time  schooMerm 
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contract  are  authorized  the  following 
typeg  of  leave: 

(!)  Persona/ leaie.  A  3chool-term 
employee  will  receive  2S  hours  of 
personal  leave  to  be  used  for  personal 
reasons  and  \Z  hours  of  emergeny  leave 
This  leave  only  accrues  provided  the 
length  of  the  contract  exceeds  24  weeks. 

(i)  The  school-term  employee  will 
request  the  use  of  this  leave  in  advance 
when  it  is  for  personal  use  or  personal 
business  (e.g..  going  to  the  bank.  etc.). 
When  this  leave  is  requested  for 
emergency  purposes  (e  g..  death  in 
immedidle  family),  it  will  be  requested 
immediately  after  the  emergency  is 
known,  if  pos.iible.  by  the  employee  and 
before  leave  is  taken  or  as  soon  as  the 
supervisor  reports  to  work  on  the 
official  work  day. 

(li)  Final  approval  rests  with  the 
supervisor-  This  leave  shall  be  taken 
only  during  the  school  term.  No 
compensation  for  or  carryover  of  unused 
leave  is  authorized. 

(2)  Sick  leave.  Sick  leave  is  an 
absence  approved  by  the  supervisor  for 
incapacity  from  duty  due  to  injury  or 
illness,  not  related  to  or  incurred  on-the- 
job  and  not  covered  by  the  Federal 
Employee's  Compensation  Act 
Regulations.  Medical  and  dental 
appointments  may  be  included  under 
this  part.  However,  whenever  possible, 
medical  and  dental  appointments  should 
be  scheduled  after  instructional  lime. 

10  Sick  leave  shall  accrue  at  the  rate 
of  four  hours  each  biweekly  pay  period 
in  pay  status  during  the  term  of  the 
contract;  and  no  precredit  or  advance  of 
sick  leave  is  aulhonzed. 

[iij  Accumulated  sick  leave  at  the  time 
of  separation  will  be  recredited  to  an 
educator  who  is  reemployed  within 
three  years  of  separation. 

(3)  School  vacation.  School  term 
employees  may  receive  up  to  136  hours 
of  school  vacation  time  for  use  when 
school  is  not  in  session,  School 
vacations  are  scheduled  on  the  annual 
school  calendar  during  the  instructional 
U'ar  and  may  not  be  scheduled  before 
the  first  day  of  student  instruction  or 
after  the  last  day  of  student  instruction. 
School  vacations  are  not  a  right  of  the 
employee  and  cannot  be  paid  for  or 
earned  over  if  the  employee  is  required 
to  work  durmg  the  school  vacation  time 
or  if  the  program  will  not  permit  school 
term  em.ployees  to  take  such  vacation 
time. 

(b)  Leave  for  full-time,  yf^ar-long 
employees.  Employees  who  are  on  a 
full-time,  year-long  contract  are 
authorized  the  following  types  of  leave: 

(1)  Vacation  leave.  Absence  approved 
in  advance  by  the  super\'isor  for  rest 
and  relaxation  or  other  personal  reasons 
is  authorized  on  a  per  year  basis  of 


Federal  Government  service  as  follows: 
years  1  and  2  of  employment — 120 
hours;  years  3-5  of  employment — 160 
hours;  6  or  more  years — 200  hours.  The 
supervisor  will  determine  when 
vacation  leave  may  be  used.  Vacation 
leave  is  to  be  scheduled  and  used  to  the 
greatest  extent  possible  during  periods 
when  school  is  not  in  session  and  the 
students  are  not  in  the  dormitories. 
Vacation  leave  is  credited  to  an 
employee  on  the  day  following  his  or  her 
date  of  employment,  provided  (he  length 
of  the  contract  exceeds  24  weeks.  An 
employee  may  carry  into  succeeding 
years  up  to  200  hours  of  vacation  leave. 
Leave  unused  at  the  time  of  separation 
is  forfeited. 

(2)  Sick  leave.  Sick  leave 
accumulation  and  use  is  authorized  on 
the  same  basis  as  for  school  term 
employees  under  $  38.12(a)(2)  of  this 
part. 

(c)  Leave  for  part-lime  year-long 
employees.  Employees  who  are  on  part- 
time  year-long  contracts  exceeding  20 
hours  per  week  are  authorized  the 
following  types  of  leave: 

(11  Vacation  leave.  Absence  approved 
in  advance  by  the  supervisor  for  rest 
and  relaxation  or  other  personal  reasons 
is  authorized  on  a  per  year  basis  of 
Federal  Government  service  as  follows: 
years  1  and  2  of  employmeni — 64  hours: 
years  3-5  of  employmeni — 80  hours;  8  or 
more  years — 104  hours.  The  supervisor 
shall  determine  when  vacation  leave 
may  be  used.  Vacation  leave  is  to  be 
scheduled  and  used  to  the  greatest 
extent  possible  during  periods  when 
school  is  not  in  session  and  the  students 
are  not  in  the  dormitories.  Vacation 
leave  is  credited  to  an  employee  on  the 
day  following  his  or  her  dale  of 
employment  provided  the  length  of  the 
contract  exceeds  24  weeks  and  may  not 
be  accumulated  in  excess  of  104  hours 
from  year  to  year.  An  employee  may 
carry  over  up  to  104  hours  from  one 
contract  year  to  the  next.  Leave  unused 
at  the  time  of  separation  is  forfeited. 

(2)  Sick  leave.  Sick  leave  is 
accumulated  on  the  basis  of  three  hours 
each  biweekly  pay  period  in  pay  status; 
no  precredit  or  advance  of  sick  leave  is 
authorized.  Accumulated  sick  leave  at 
the  time  of  separation  will  be  recredited 
to  an  educator  who  is  reemployed 
within  three  years  of  separation. 

(d)  Leave  for  school  term  employees 
on  a  part-time  work  schedule  in  excess 
of  20  hours  per  week.  ( i)  Employees  on  a 
part-time  work  schedule  in  excess  of  20 
hours  per  week  may  receive  a  maximum 
of  102  hours  of  school  vacation  time;  20 
hours  of  personal/emergency  leave:  and 
ti3  hours  of  sick  leave  accrued  at  three 
hours  per  pay  period  for  the  First  21  pay 
periods  of  their  contracts.  Personal/ 


emergency  leave  only  accrues  provided 
the  length  of  the  contract  exceeds  24 
weeks. 

(2J  The  part-time  employee  will 
request  the  use  of  this  leave  in  writing  in 
advance  when  it  is  for  personal  use  or 
personal  business  (e.g..  going  to  the 
bank,  etc.).  When  this  leave  is  requested 
for  emergency  purposes  (e.g..  death  in 
Immediate  family),  it  will  be  requested 
immediately  after  the  emergency  is 
known,  if  possible,  by  the  employee  and 
before  leave  is  taken  or  as  soon  as  the 
supervisor  reports  to  work  on  the 
official  work  day. 

(3)  Final  approval  rests  with  the 
supervisor.  This  leave  shall  be  taken 
only  during  the  school  year.  No 
compensation  for  or  carryover  of  unused 
leave  is  authorized. 

(4)  Sick  leave.  Sick  leave  is  an 
absence  approved  by  the  supervisor  for 
incapacity  from  duty  due  to  injury  or 
illness,  not  related  to  or  incurred  on-the- 
job  and  not  covered  by  the  Federal 
Employee's  Compensation  Act 
Regulations.  Medical  and  dental 
appointments  may  be  included  under 
this  part.  However,  whenever  possible, 
medical  and  dental  appointments  should 
be  scheduled  after  instructional  time. 

(i)  Sick  leave  shall  accrue  at  the  rate 
of  three  hours  each  biweekly  pay  period 
in  pay  status  for  the  first  21  pay  periods 
of  their  contract;  no  precredit  or 
advance  for  sick  leave  is  authorized. 

(ii)  Accumulated  sick  leave  at  the  time 
of  separation  will  be  recredited  to  an 
educator  who  is  reemployed  within 
three  years  of  separation. 

(5)  School  vacation  time.  Part-time 
employees  may  receive  up  to  102  hours 
of  school  vacation  time  for  use  when 
school  is  not  in  session.  Approval  for  the 
use  of  this  time  will  be  administratively 
determined  by  the  school  supervisor. 
ASE  or  AEPA.  and  this  time  may  not  be 
scheduled  before  the  start  of  school  or 
after  the  end  of  school. 

(t)  Alt  school  vacation  time  for  part- 
time  employees  will  be  approved  at  the 
convenience  of  the  program  and  not  as  a 
right  of  the  employee. 

(ii)  Vacation  lime  cannot  be  paid  for 
or  carried  over  for  a  pari-lime  employee 
if  the  employee  is  required  to  work 
during  the  school  vacation  time  or  if  the 
program  will  not  permit  part-time 
employees  to  take  such  vacation  (Iroe. 

(e)  Accountable  absences  for  oil 
contract  employees.  The  following  are 
considered  accountable  absences: 

(1)  Approved  absence.  If  prescheduled 
and  approved  by  the  school  supervisor. 
ASE  or  AEPA.  as  appropriate,  an 
employee  may  be  on  leave  without  pay. 

(2)  Absence  without  leave.  Any 
absence  is  not  prescheduled  or 
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approved  in  advance  or  excused  by  the 
5uper\'i8or  is  considered  absence 
without  leave. 

(3)  Court  and  military  leave. 
Employees  are  entitled  to  paid  absence 
for  jury  or  witness  service  and  military 
duly  as  a  member  of  the  National  Guard 
or  Reserve  under  the  same  terms  or 
conditions  as  outlined  in  Sections  6322 
and  6323  of  Title  5  U.S  C.  and 
corresponding  provisions  of  the  Federal 
Personnel  Manual,  when  the  absence 
occurs  during  the  regular  contract 
period.  Employees  may  be  requested  to 
schedule  their  military  leave  at  times 
other  than  when  school  is  iiy  session. 

(4)  Administrative  leave. 
Administrative  leave  is  an  excused 
absence  from  duty  administratively 
authorized  without  loss  of  pay  or 
without  charge  to  leave.  This  leave  is 
not  a  substitute  for  other  paid  or  unpaid 
leave  categories.  Administrative  leave 
usually  is  authorized  on  an  individual 
basis  except  when  a  school  is  closed  or 
a  group  of  employees  are  excused  from 
work  for  a  particular  purpose.  The 
school  supervisor,  ASE  or  AEPA  will 
grant  administrative  leave.  A  school 
closing  must  be  approved  by  the  ASE  or 
AEPA. 

(f)  Educators  serving  with  contracts 
with  work  weeks  of  20  hours  a  week  or 
less  arc  not  eligible  for  any  type  of  paid 
leave. 

(gj  For  school  term  educators,  no  paid 
leave  is  earned  nor  may  accumulated 
leave  be  used  during  any  period  of 
employment  with  the  Bureau  between 
school  terms. 

(h)  Employees  issued  contracts  for 
intermittent  work  are  not  eligible  for  any 
type  of  paid  leave. 

(i)  Leave  transferred  in.  Annual  leave 
credited  to  an  employee's  accrued  leave 
balance  immediately  before  conversion 
to  a  contract  education  position  or 
appointment  under  this  part  will  be 
carried  over  and  made  available  to  the 
employee.  Sick  leave  credited  lo  an 
employee's  accrued  sick  leave  balance 
immediately  before  conversion  to  a 
contract  education  position  or 
appointment  under  this  part  shall  be 
credited  to  the  employees  sick  leave 
account  under  the  system  in  §  38 12(a)(2) 
and  (bl(2). 

§  38. 1 3    Status  quo  employees  In 
education  poslttons. 

(a)  Status  QUO  employees.  Individuals 
who  were  Bureau  employees  on  October 
31, 1979,  with  an  appointment  in  either 
the  competitive  or  excepted  ser^'ice 
without  lime  limitation,  and  who  are 


&er\'ing  in  an  education  position,  shall 
be  continued  in  their  positions  under  the 
terms  and  conditions  of  that 
appointment  with  no  change  in  their 
status  or  positions.  Such  employees  are 
entitled  to  receive  any  changes  in 
compensation  attached  to  the  position. 
Although  such  employees  occupy 
"education  positions"  as  defined  in  this 
part,  the  terms  and  conditions  of  their 
appointment,  status,  and  entitlements 
are  determined  by  competitive  ser\'ice 
regulations  and  procedures.  Under 
applicable  procedures,  these  employees 
are  eligible  for  consideration  for 
movement  to  other  positions  that  are 
defined  as  "contract  education" 
positions.  Such  movement  shall  change 
the  terms  and  conditions  of  their 
appointment  to  the  terms  and  conditions 
of  employment  established  under  this 
pari. 

(b)  If  the  tribe  or  school  board  waives 
the  Indian  preference  law.  the  employee 
loses  the  early-out  retirement  eligibility 
under  Pub.  L.  96-135,  "early-out  for  non- 
Indians,"  if  they  are  entitled  to  the  early- 
out  retirement.  A  memorandum  for  the 
record  on  BIA  letterhead  shall  be  signed 
by  the  employee  and  placed  on  the 
permanent  side  of  his/her  Official 
Personnel  Folder,  along  with  the  tribal 
resolution,  if  the  tribe/school  board  has 
waived  the  Indian  preference  law  to 
employ  the  non-Indian." 

(c)  Conversion  of  status  quo 
employees  to  contract  positions.  Status 
quo  employees  may  request  in  writing  lo 
the  school  supervisor.  ASE  or  AEPA,  as 
applicable,  that  their  position  be 
converted  to  contract.  The  appropriate 
school  board  will  be  consulted  and  a 
determination  made  by  such  school 
board  whether  such  individual  should 
be  converted  to  a  contract  employee. 

(1)  Written  determination  by  the 
school  board  should  be  received  within 
a  reasonable  period,  but  not  to  exceed 
30  days  from  receipt  of  the  request. 
Failure  of  the  school  board  to  act  within 
this  penod  shall  have  the  effect  of 
disapproving  the  proposed  conversion. 

(2)  With  school  board  approval,  an 
involuntary  change  in  position  shall  not 
affect  the  current  status  of  status  quo 
education  employees. 

§  3B.14    Voluntary  services. 

(a)  Scope.  An  ASE  or  AEPA  may, 
subject  to  the  approval  of  the  local 
school  board  concerned,  accept 
voluntary  services  on  behalf  of  Bureau 
schools  from  the  private  sector. 
including  individuals,  groups,  or 
students.  Voluntary  service  shall  be  for 


all  non-hazardous  activities  where 
public  services,  special  projects,  or 
school  operations  are  improved  and 
enhanced.  Volunteer  service  is  limited 
to  personal  services  received  without 
compensation  (salary  or  wages)  by  the 
Bureau  from  individuals,  groups,  and 
students.  Nothing  in  this  section  shall  be 
construed  to  require  Federal  employees 
to  work  without  compensation  or  lo 
allow  the  use  of  volunteer  services  to 
displace  or  replace  Federal  employees. 

(b)  Volunteer  service  agreement  An 
agreement  is  a  written  document,  jointly 
completed  by  the  volunteer,  the  Bureau 
school  supervisor,  and  the  school  board, 
that  outlines  the  responsibilities  of  each. 
In  the  case  of  students  receiving  credit 
for  their  work  (i.e..  student  leaching) 
from  an  education  institution,  the 
agreement  will  be  jointly  completed  by 
the  student,  a  representative  of  the 
institution,  and  the  Bureau  school 
supervisor.  In  the  case  of  volunteer 
groups,  the -agi^ement  shall  be  signed  by 
an  official  of  the  volunteering 
organization,  the  Bureau  school 
superx'isor.  and  the  school  board  and  a 
list  of  signatures  and  emergency 
telephone  numbers  of  all  participants 
shall  be  attached. 

(c)  Eligibility.  Although  no  minimum 
age  requirement  exists  for  volunteers, 
schools  shall  comply  with  appropriate 
Federal  and  State  laws  and  standards 
on  using  the  serx'ices  of  minors.  All 
volunteers  under  the  age  of  IB  must 
obtain  written  permission  from  their 
parents  or  guanhans  to  perform 
volunteer  activities. 

(d)  Status.  Volunteers  participating 
under  this  part  are  not  considered 
Federal  employees  for  any  purpose 
other  than: 

(1)  Title  5  U.S.C.  Chapter  81,  dealing 
with  compensation  for  injuries  sustained 
during  the  performance  of  work 
assigrunents. 

|2)  Federal  tort  claims  provisions 
published  in  28  U.S.C.  Chapter  171. 

(3)  Department  of  the  Interior 
Regulations  Governing  ResponsibiUlies 
and  Conduct. 

(e)  Travel  and  other  e.xpenses.  The 
decision  to  reimburse  travel  and  other 
incidental  expenses,  as  well  as  the 
amount  of  reimbursement,  shall  be  made 
by  the  school  supervisor.  ASE.  AEPA. 
and  the  respective  school  board. 
Payment  is  made  in  the  same  manner  as 
for  regular  employees.  Payment  of  travel 
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and  per  diem  expenses  to  a  volunteer  on 
a  particular  assignment  must  be 
supported  by  a  specific  travel 
authorization  and  cannot  exceed  the 
cost  of  employing  a  temporary  employee 
of  comparable  qualification  at  the 
school  for  which  a  travel  authorization 
is  considered. 

(f)  Annual  report.  School  supervisors 
shall  submit  reports  on  volunteers  to  the 
ASE  or  AEPA  by  October  31  of  each 
year  for  the  preceding  year. 
W.P.  Ragsdale. 

Ardni;  Assistant  Secretary,  Indian  Affairs. 
[VR  Doc.  88-21999  Filed  9-26-88:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlnlatratfon 
14  CFR  Parts  121  and  135 

[OockttNo.  19110;  Amen.  Noft.  121-199, 

135-27] 

Airtwme  Low-Altttude  Wlndahear 
Equipment  and  Training  Requirements 

agency:  Federal  Aviation 
Administration  |FAA}.  DOT. 
ACnoH:  Final  rule. 


summary:  The  FAA  amends  Part  121  to 
require  airborne  low-altitude  windshear 
warning  and  flight  guidance  equipment 
;n  airplanes  and  Parts  121  and  135  to 
require  windshear  training  for  flight 
crewmembers.  The  National 
Transportation  Safety  Board 
investigations  show  that  low-altilude 
windshear  has  been  a  prime  cause  of  air 
carrier  accidents.  This  rule  is  expected 
to  reduce  windshear  related  accidents 
by  training  pilots  m  avoidance  and 
escape  techniques  and  by  providing  a 
iow-altitude  windshear  warning  system 
With  flight  guidance  equipment  m 
certain  airplanes  to  increase  the  margin 
of  safety  if  wmdshear  is  inadvertently 
encountered. 

dates:  Effective  Dote.  |anuary  Z.  19as. 
Compliance  Dates:  1.  Training 
requirements  in  §5  121.409.  121.419, 
121,424.  and  121.427;  55  135.345  and 
135.351.  January  2,  19ffl. 

2.  Equipment  requirements  m 
5  121.358(a|:  January  2. 1991.  unless 
certificate  holder  obtaim  an  extensitin 
in  accordance  wiih  5  121  J5a(bl. 

FOR  FURTHER  INFORMATIOH  CONTACT: 
Gary  E.  Davis.  Project  Development 

Branch  [AFS-240).  Air  Transportation 
Division.  Office  of  Flight  Standards, 
Federal  Aviation  Administration,  8CtO 
Independence  Avenue  SW^ 
Washmgton.  DC  20591;  Telephone  (202) 
267 


SUPPLEMEKTARY  INFORMATION: 
Background 

On  lune  1,  1987  (52  FR  20560|.  the  FAA 
published  Notice  of  Proposed 
Rulemaking  (NPR.M)  79-llA  proposing 
airborne  low-altitude  windshear 
equipment  and  training  requirements. 
The  .NPRM  was  preceded  by  Advance 
Notice  of  Proposed  Ruiemakmg 
f.-\NPRMl  79-11  {44  FR  25867.  Mav  3, 
1979)  The  ANPRM  invited  public" 
participation  tn  addressing  low-altidudc 
windshear  in  the  following  ways:  (1)  By 
placing  wmdshear  detection  equipment 
on  the  ground  and  transmitting 
infonnalion  to  the  pilot;  and  (2)  by 
installing  equipment  aboard  the  aircraft 


thai  would  provide  the  pilot  with 
windshear  infonnatKin  in    real  lime." 

The  ANPRM  and  NPRM  were  actions 
in  the  FAA's  continuing  efforts  to 
combat  the  windshear  problem.  A  full 
discussion  of  studies,  Advisory 
Circulars,  accident/incident  data,  and 
NTSB  recommendations  on  windshear 
appeared  in  the  preamble  to  NPRM  79- 
llA-  The  following  information  briefly 
summarizes  FAA  efforts  since  1975. 

•  In  1975.  the  National  Aeronautics 
and  Space  Admmistartion  (NASAJ.  in 
cooperation  with  the  F.*VA.  instituted  the 
Aviation  Safety  Reporting  System 
(ASRS)  whereby  safety-related 
mcidenta  involving  aircraft  operation 
are  submitted  votuntanly  and  treated 
anonymously  to  identify  safety 
problems,  Windshear  is  among  the 
problems  identified  by  reports  submitted 
under  this  system. 

•  In  1977.  the  FAA  conductpd  a  study 
of  NTSB  reports  on  aircraft  acddenls 
and  incidents  related  to  low-altitude 
windshear  that  had  occurred  from  1964 
through  1975. 

•  In  May  1977.  the  FAA  amended  Part 
121  of  the  Federal  Aviation  Regulations 
(FAR)  to  require  air  earners  to  adopt  an 
approved  system  for  obtaining  forecasts 
and  reports  of  adverse  weather 
conditions.  Including  low-altitude 
windshear,  that  could  affect  the  safety 
of  flights  on  the  routes  to  be  flown  and 
at  airports  to  be  used. 

•  The  F.AA  iseued  Advisory  Circular 
f  AC)  No.  0O-50A.  Uw  Uvel  Wind 
Shear,  to  provide  guidance  m 
rpcogmzing  meteorological  conditions 
that  produce  windshear  phenomena  and 
to  recommend  certain  pilot  techniques 
to  minimize  the  effects  of  windahear 
when  encountered  during  takeoff  or 
landing. 

•  The  FAA  established  a  research 
and  development  program  to  examine 
the  hazard*  associated  with  low-altitude 
windshear,  develop  solutions  to  the 
wmdshear  problem,  and  integrate  those 
suliiliana  into  the  National  Airspace 
System. 

•  At  90  major  airports  within  the 
United  States,  the  FAA  installed  a 
ground-based  Low-Level  Wmdshear 
Alert  System  (LLWAS)  capable  of 
detecting  the  presence  of  hazardous 
wmdshear  in  the  vicinity  of  the  airport 
at  the  surface.  The  FAA  intends  to 
install  an  additional  20  Ll.WAS's  at 
airports  across  the  nation.  In  addition, 
the  FAA  is  working  on  enhancements  to 
the  LLWAS  and  is  cooperating  with  the 
National  Center  for  Atmospheric 
Research  on  an  operational  evaluation 
of  a  Doppler  radar  windshear 
forecasting  and  alerting  system. 

•  Before  issuing  ANPRM  79-11.  the 
FAA.  thruuj^  a  seriea  of  simulator 


experiments,  investigated  the 
effectiveness  of  airborne  low-altitude 
windshear  systems  designed  to  warn 
pilots  of  the  existence  of  wtndshears 
and  to  assist  them  In  transiting  or 
avoiding  such  shears. 

•  In  November  1983,  the  FAA  issued 
AC  No.  120-41,  Criteria  For  Operational 
Approval  of  Airborne  Windshear 
Alerting  and  Flight  Guidance  Systems, 
to  provide  industry  with  un  acceptable 
means  of  obtaining  operational  approval 
for  the  use  of  various  airborne 
windshear  systems  on  air  carrier 
aircraft. 

•  In  1983.  in  response  to  Public  Law 
97-368.  the  FAA  contracted  with  the 
National  Academy  of  Sciences  (NAS)  to 
study  "the  state  of  knowledge, 
alternative  approaches  and  the 
consequences  of  windahear  alert  and 
severe  weather  conditions  relating  to 
takeoff  and  landing  clearances  for 
commercial  and  general  aviation 
aircraft."  The  NAS  Report.    Low- 
Altitude  Wmdshear  and  Its  Hazard  to 
Aviation."  was  published  in  late  1983. 

•  In  1986.  the  FAA  contracted  with  a 
consortium  of  aviation  specialists  from 
The  Boeing  Company,  United  Airlines. 
McDonnell  Douglas.  Lockheed- 
California.  Aviation  Weather 
Associates,  and  Helliwell,  Inc..  to 
produce  the  Windshear  Training  Aid 
document  and  windshear  training 
videos.  The  Windshear  Training  Aid. 
published  and  distributed  to  industry  by 
the  FAA.  provides  guidance  on 
developing  flight  crew  windshear 
training  curricula. 

In  accordance  with  FAA  research 
findings  and  the  National 
Transportation  Safety  Board  (NTSB) 
recommendations  that  were  based  on 
accident  investigations,  the  FAA 
proposed  in  NPRM  79-llA  wmdshear 
training  and  airborne  equipment 
requirements  as  part  of  a  ''systems 
concept'  to  solve  the  problem  of  low- 
altitude  windshear.  The  concept 
includes  an  improved  low-allitude 
windshear  weather  forecasting 
technique,  ground-based  windshear 
detection  equipment,  airborne 
windshear  warning  and  flight  guidance. 
and  improved  flight  crew  training. 

The  FAA  has  decided  after  thorough 
consideration  of  the  comments  received 
on  the  NPRM  to  proceed  with  the 
proposed  windshear  training  and 
au^ome  equipment  requirements  with 
minor  modifications.  A  detailed 
discussion  of  the  major  issues  raised  by 
commenlers  and  the  FAA  response  to 
the  comments  follows- 
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Discussion  of  Comments 

Twenty-seven  comments  were 
received  on  the  Notice  of  Proposed 
Rulemaking.  The  comments  were 
submitted  by  air  carriers,  airline  and 
pilot  associations,  manufacturers, 
individuals,  and  the  NTSB.  Most 
comments  commended  the  FAA  for 
taking  action  to  reduce  the  hazards  of 
windshear  encounters  However, 
several  commenlers  opposed  certain 
proposed  requirements.  Specific  issues 
that  were  addressed  in  the  comments 
were  those  on  applicability;  airborne 
warning  devices;  flight  guidance 
systems;  training;  the  compliance  date: 
and  Advisory  Circulars.  Several 
comments  also  addressed  the  cost/ 
benefit  aspects  of  the  proposed  rule.  A 
few  comments  recommended  entirely 
different  approaches  to  the  windshear 
problem  than  the  one  the  FAA  proposed. 
Several  comments  were  information  on 
airborne  low-altitude  wmdshear 
warning  and  flight  guidance  systems.  All 
issues  and  categories  of  comments  are 
discussed  below. 

Applicability:  Equipment 

The  proposed  requirement  in  5  121.358 
for  low-allitude  windshear  equipment 
applied  to  any  turbine-powered  airplane 
operated  under  Part  121  except 
turbopropeller-powered  airplanes.  The 
FAA  assumes  that  when  commenters 
referred  to  "turbine-powered  airplanes", 
they  were  using  the  term  as  it  was 
defined  in  proposed  5  121.358.  The  FAA 
did  not  propose  windshear  equipment 
requirements  for  any  airplanes  operated 
under  Parts  91, 125.  and  135  because 
accident  history  does  not  justify  their 
inclusion. 

•  The  Air  Line  Pilots  Association 
(ALPA)  objecled  to  the  exclusion  of 
reciprocating  engine  powered  and 
turbopropeller  engine  powered  airplanes 
from  equipment  requirements  in  Part 
121.  It  stated  that  the  table  provided  In 
the  NPRM  showed  that  a  sizeable 
percentage  of  the  windshear  accidents 
involved  the  types  of  airplanes  that  the 
proposed  rule  excluded.  The  comment 
also  stated  that  the  1987  Annual  Report 
by  the  Regional  Airlines  Association 
estimates  that  by  1997  61  million 
passengers  will  be  carried  by  members 
of  that  Association.  According  to  ALPA 
these  airlines  "traditionally  use 
reciprocating  engine  and  turbopropeller 
powered  aircraft." 

•  The  National  Transportation  Safety 
Board  (NTSB)  stated  that  the  "exclusion 
of  reciprocating  engine  and 
turbopropeller  engine  airplanes  from 
this  (equipmenlj  requirement  may  be 
reasonable  based  upon  the  different 
performance  characteristics  of  those 


airplanes  "  However.  NTSB  did  "not 
concur  with  the  rationale  used  to 
exclude  turbine-powered  airplanes 
operated  under  Parts  91. 125.  and  135 
from  this  equipment  requirement."  NTSB 
stated  that  it  believed  that  "the  absence 
of  accident  data  to  support  the  need  for 
including  these  operations  may  be  due 
to  the  comparatively  smaller  population 
of  turbine-powered  airplanes  used  in 
those  operations  and.  in  some  cases,  an 
inability  to  evaluate  accident 
circumstances  because  of  the  absence  of 
flight  recorder  information."  The 
Aerospace  Industries  Association  (AIAl 
also  objected  to  the  exclusion  of  turbine- 
powered  airplanes  operated  under  Part 
135. 

The  FAA 's  Response:  Although  the 
table  provided  in  the  NPRM  shows  a 
number  of  windshear  accidents 
Involving  reciprocating  engine  powered 
and  turbopropeller  engine  powered 
airplanes,  the  airplane  types  involved 
are  older  airplanes  that  have  been  in 
ser\'ice  for  many  years  and  that  are 
rapidly  being  retired  from  Part  121 
operations.  As  pointed  out  in  the  NTSB 
comment,  reciprocating  engine  powered 
airplanes  and  turbopropeller  engine 
powered  airplanes  currently  in 
operation  have  "different  performance 
characteristics,"  The  FAA  agrees  with 
the  NTSB  that  the  performance 
characteristics  of  these  airplanes 
generally  make  them  less  vulnerable  in 
the  event  of  inadvertent  entrance  into 
windshear  conditions. 

Turbine-powered  airplanes  that  are 
operated  under  Parts  91. 125.  and  135  are 
excluded  from  the  equipment 
requirements  for  several  reasons. 
Presently  no  accideni/incideni  data 
exists  to  support  requiring  windshear 
equipment  for  these  operations.  T^e 
FAA  recently  issued  a  regulation  {see  53 
FR  26134.  July  11.  1988)  which  requires 
flight  and  voice  recorders  in  certain 
aircraft  where  they  are  not  now  required 
when  those  aircraft  are  operated  under 
Parts  91. 121, 125.  and  135.  After  this  rule 
becomes  effective,  the  FAA  will  be  able 
to  gather  more  complete  data  and  take 
appropriate  action. 

At  the  present  time  only  reciprocating 
engine  powered  and  turbopropeller 
engine  powered  airplanes  are  being 
operated  in  commuter  operations 
I  scheduled  operations]  under  Part  135. 
On-demand  operations  under  Part  135 
and  operations  under  Parts  91  and  125 
are  conducted  with  turbine-powered 
airplanes,  but  there  are  fewer  flights  and 
these  operations  are  unscheduled 
operations  and  therefore  do  not  have  the 
same  degree  of  exposure  to  hazardous 
windshear  conditions  as  do  the 
operations  covered  by  this  final  rule. 


Therefore,  consistent  with  the  NPRM. 

the  final  rule  excludes  reciprocating 
engine  powered  and  turbopropeller 
engine  powered  airplanes  in  5  121.358 
and  does  not  include  any  airplanes 
operated  under  Parts  91,  125,  and  135. 

In  addition,  the  FAA  has  determined 
that  a  clarification  of  "turbopropeller- 
powered  airplanes"  as  used  in  proposed 
S  121.358  is  needed  in  the  final  rule  and 
has  accordingly  added  the  words  "with 
variable  pilch  propellers  with  constant 
speed  controls  "  The  addition  of  these 
words  clarifies  the  essential  design 
characteristic  of  turbopropeller-powered 
airplanes  which  makes  them  less 
vulnerable  to  the  hazards  of  inadvertent 
entrance  into  windshear  conditions.  The 
FAA  considers  this  addition  necessary 
in  the  event  that  airplanes  are 
manufactured  in  the  future  which  may 
have  some  of  the  characteristics  of 
turbopropeller-powered  airplanes  but 
not  variable  pitch  propellers  with 
constant  speed  controls.  Any  such  future 
airplanes  would  not  be  excluded  from 
the  equipment  requirements. 

Airborne  Low-AJtitude  Windshear 
Waiving  Devices 

Sixteen  comments  specificalty 

mentioned  the  proposed  requirements 
for  airborne  warning  devices.  Ten 
favored  the  requirement,  three  opposed 
it,  and  three  opposed  certain  aspects  of 
the  requirement.  Opposition  to  the 
requirement  was  primarily  directed  at 
the  need  to  retrofit  existing  airplanes. 
Concerns  about  the  requirement  for 
airborne  warning  devices  were  the 
following: 

•  One  or  more  of  the  predictive 
systems  now  being  developed  could  be 
installed  on  airplanes  and  validated  for 
far  less  cost  than  present  warning 
systems. 

•  No  research  has  been  conducted  to 
show  that  a  warning  device  system 
would  add  a  significant  margin  of  safety 
over  training  in  windshear  procedures. 

•  Airborne  warning  devices  may  be 
counterproductive  to  training  since  they 
may  encourage  a  pilot  to  pursue  a 
course  that  by  observation  alone  he 
would  conclude  is  dangerous. 

•  Conditions  other  than  windshear 
may  set  off  the  warning,  causing  e  pilot 
to  abort  a  take-off  or  landing,  thereby 
creating  a  potential  hazard  where  none 
actually  exists. 

•  Requiring  installation  of  warning 
devices  may  slow  development  of 
predictive  systems. 

•  Only  predictive  systems  can 
provide  a  pilot  with  information  early 
enough  to  allow  escape. 
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The  fAA  s  Response:  The  FAA  does 
no!  agree  with  (be  overait  position  of 
ihese  comments  that  ret|mnng  an 
iirborne  warning  device  ts  prematura 
ihdt  ?he  FAA  should  wail  until 
predictive  systems  are  developed  and  in 
the  meantime  rely  solely  on  iruining  in 
v%iadshear  recognition  and  escape 
procedures.  The  FAA  estimates  ihat 
airborne  windshear  predictive  systems 
vnW  not  be  available  for  operational  use 
for  at  least  another  ten  years.  In  the 
meantime  training  alone  is  not  enough. 
VVmdshear  accidents  have  continued  to 
Liijcur  even  after  windshear  training  has 
been  incorporated  into  many  cprtificate 
holders' training  programs  Since 
windshear  training  alone  rannol 
e'tarantee  that  a  pilot  wil!  recognize. 
I  .Old,  or  escape  windshear  conditions, 
\hn  addition  of  an  airborne  warning 
(it'vice  will  provide  ntshtcrews  with  an 
iiicreased  m.irgin  of  safety  m 
r.'idverlent  encounters  with  Inw 
.ilntude  windshear. 

Two  systems  have  already  received 
}  \A  certification  as  airtxime  low- 
^Ititude  windshear  wammg  and  flight 
guidance  devices  on  various  dirplanes. 
In  addition,  several  other  manufacturers 
have  made  formal  application  for  a 
Supplemenul  Type  Cerlificaie  (STC)  for 
other  systems.  Any  of  these  systems 
rrmld  provide  the  flighlcrew  with 
enough  warnrng  and  guidance  to 
t-nhance  the  probability  of  suu-tssfuUy 
iii  complishing  the  windshear  escape 
procedure  for  the  particular  sysiem. 

One  of  the  low-altitude  windshear 
v%dming  systems  that  h^s  been  certified 
iind  is  being  used  has  provided 
operational  data  This  data  indicated 
that  the  warning  system  provides  a 
Significant  benefit  (o  the  flight  crew  of 
!he  aircraft.  This  data  also  indicated 
that  nuisance  and  falae  alerts  were 
found  to  occur  at  an  acceptably  low  rate 
lo  maintain  flight  crew  confidence  in  the 
system.  iFor  details  see  paper  titled 
Flight  Experience  with  Windshear 
Detection  ,  by  Terry  Zweifel  presented 
tn  the  SA£  Aerospace  Control  and 
Guidance  Systems  Committee.  March  9^ 
n.  1988J. 

Because  of  the  seriousness  of  the 
windshear  problem,  a  regulatory 
pruposdl  to  require  implementation  of 
an  a^ailabie  low-altitude  windihcar 
warning  system  that  could  alleviate  the 
problem  should  not  be  delayed.  The 
public  must  be  given  the  maximum 
'ivailablp  protection  from  the 
i.cttasr-ophif.  accidents  which  aperating 
experience  has  demonstrated  can  occur. 

The  requirement  for  airborne  k»w- 
aUilude  wmdshe^ir  wamins  systems 
does  not  mean  that  the  FAA  will  reduce 
lis  commitment  to  other  windshear 
equipment  deveioproent.  As  slated  in 


the  NPRM.  the  FAy\  will  continue  to 
foster  research  programs  to  design 
better  flixht  guidance  and  control  aids 
which  will  improve  a  pilot's  ability  to 
Bvoid  an  accident  in  the  event  of  a 
windshear  encounter  Future  FA.A 
iiclion  will  place  emphasis  on  fostering 
the  development  of  predictive 
technology  for  use  in  systems  to  delect 
and  avoid  inadvertent  entrance  into 
windshear.  The  FAA  will  continue 
pursuing  a  "systems  concept"  which 
mcjudes  an  improved  low  altitude 
windshear  weather  forecasting 
technique,  ground- based  windshear 
detection  equipment,  airborne 
windshear  detection  equipment,  and 
improved  pilot  training 

Flight  Guidance 

Except  for  the  National 
Transportation  Safety  Board  and  the  Air 
Line  Pilots  Association,  virtually  all  of 
the  commenters  either  opposed  or 
expressed  some  reservations  about  the 
proposed  requirement  that  the  approved 
airborne  low-attitude  windshear 
warning  system  be  equipped  "with  flight 
guidance  "  The  overall  thrust  of  the 
opposing  comments.  like  the  comments 
opposed  to  installing  warning  devices, 
was  that  the  cost  of  retrofitting  present 
aircraft  with  a  flight  guidance  system  far 
outweighed  the  potential  benefits.  ATA 
on  behalf  of  its  member  airlines  asserted 
that  "the  resnurces  that  would  be 
required  to  install  guidance  systems 
could  better  be  used  for  avoidance 
systems  when  they  become  available — 
an  eventtiality  not  too  far  m  the  future, 
according  (o  some." 

TTie  FAA  's  rr^ponsr:  The  FA.'V  does 
not  agree  that  increased  safety  would  be 
achieved  m  a  more  cost  effective  way 
by  eliminating  the  flight  guidance 
requirement  and  wailing  for  the 
windshear  deletticm  systems  prpsently 
in  development  As  previously  stated. 
th.'  FAA  does  not  believe  that  fully 
functional,  tested,  and  reliable 
windshear  detection  luystems  are  as 
close  at  hand  as  do  several  commenters, 
■Nor  does  the  FAA  believe  that  a 
windshear  detection  system,  if 
developed,  would  make  a  windshear 
flight  guidance  system  unnecessary. 
While  the  FAA  agrees  that  wtmJ&hear 
avoidance  is  the  most  desirable  solution 
to  the  windshear  problem.  10tl% 
avoidance  may  never  be  achievable  so 
that  an  effective  flight  guidance  system 
may  stiU  be  highly  desirable  even  if  a 
detection  system  is  developed.  The 
cost /benefit  aspects  of  the  fliRht 
guidance  requirement  are  discussed 
under  the  economic  evaluation  portion 
of  this  preamble.  Specific  comments 
rpgardmg  the  flight  guidance 
requirement  are  discussed  below. 


•  Several  commenters  stated  that  the 
cost  to  relrotil  existing  aircraft  with 
flight  guidance  systems  is 
disproportionate  to  the  safety  gain. 
especially  for  aircraft  that  dn  not  now 
have  go-around  or  takr.'off  flight 
guidance  functions  in  their  flight  director 
systems  Some  of  these  comm»mters 
pninled  out  that  the  Windshear  Tratnins 
Aid  slates  that  (he  manual  te<.hnique 
(maximum  power  and  establish  a  15 
degree  t>ody  angle  pilch  on  the  attitude 
diri»clor  mdicalor|  comes  witbm  S-10% 
of  the  potential  performance  using  flight 
guidance  One  commenter  concluded 
thai  "the  difference  between  manual  (no 
guidance)  recovery  and  optimal  fbut  not 
practical)  guidance  is  something  at  or 
less  than  b%V' 

The  FAA  's  Responst^  The  cost/benefit 
aspects  of  the  HiEht  guidance  system 
requirement  are  discussed  fully  under 
the  economic  evaluation  portion  of  this 
preamble.  As  more  fully  explained  there, 
the  FAA  believes  that  flight  guidance 
systems  should  be  required  for  turbine- 
powered  airplanes  operaling  under  Part 
121.  The  remaining  hfe  span  of  many 
airplanes  already  operating  under  Part 
121  is  sufficiently  long  (o  justify  the 
retrofitting  expense  of  providing  low- 
altitude  windshear  flight  guidance  in  the 
event  of  an  inadvertent  windshear 
encounter  The  Windshear  Training  Aid 
(WTA)  statement  does  not  refute  this 
conclusion.  However  it  should  be  noted 
that  the  conclusions  drawn  in  the  WTA 
with  respect  to  i  ompj»rine  (he 
performance  pffinenry  of  the  manual 
technique  with  flight  guidance  were 
based  on  the  assumptton  that,  for  the 
manual  technique,  the  transfer  of 
learning  effectiveness  from  the 
classroom  to  the  airplane  is  100  percent 
The  conclusion  was  then  drawn  thai. 
based  on  the  transfer  of  learning 
assumptiun.  the  manual  technique 
would  b<:  effective  90-95  percent  of  the 
time  for  Uiose  few  windshears 
encountered.  The  behavior  pattern 
resultmjt  from  wmdshear  training  using 
various  media  (e  a  cia&sroom 
instruction,  trainmg  devices,  cockpit 
procedures  trainers,  simulators,  etc.) 
may  be  degraded  over  time.  Thus,  in  an 
actual  severe  low-altitude  windshear 
encounter,  an  indivictual  pilot  s  reaction 
using  the  manual  technique  mosl  likely 
would  not  approach  the  9(W95% 
potential  descniied  m  the  WTA 

•  There  is  no  general  industry 
agreement  on  present  HiRht  guidance 
algorithms  [that  is.  on  iust  whai 
directions  the  pilot  should  be  given). 

The  FAA 's  Rusponfie:  One  hundred 
percent  agreement  on  existing 
algorithms  may  not  exist;  however, 
software  has  been  developed  that  is 
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adequate  to  obtain  FAA  approval.  With 
flight  guidance  provided  by  this 
software,  a  pilot  would  have  a  belter 
change  of  taking  action  necessary  for 
the  aircraft  to  survive  an  inadvertent 
encounter  with  low-altitude  windshear. 

•  Adaptation  and  modification  of 
older  electro-mechanical  flight  director 
systems  may  affect  the  integrity  of  the 
existing  systems,  thereby  derogating 
safety. 

The  FAA 's  Response:  Modification  of 
older  flight  director  systems  should  not 
affect  the  integrity  of  those  systems.  The 
approved  airborne  low-attitude 
wmdshear  warning  with  flight  guidance 
system  to  be  installed  must  have  been 
certificated  in  accordance  with  the 
appropriate  sections  of  Part  25  of  the 
FAR  and  must  meet  the  respective 
airworthiness  and  operational  approval 
criteria  addressed  in  AC  25-12  and  AC 
120-41  or  their  approved  equivalent. 
This  approval  process  would  ensure  that 
the  integrity  of  those  systems  would  not 
be  compromised. 

•  FAA  should  not  require  flight 
guidance  systems  until  it  has  completed 
Its  characterization  of  the  windshear 
phenomenon  which  is  not  scheduled  lo 
be  completed  until  1991. 

The  FAA 's  Response:  Enough  has 
been  learned  about  the  windshear 
hazard  lo  permit  the  ceriificalion  of 
several  windshear  systems.  The  past 
accident  scenarios  are  well  understood 
and  there  has  been  an  enormous  amount 
of  data  generated  by  the  Joint  Airport 
Weather  Studies  (JAWS)  program. 
While  the  potential  hazards  will 
continue  to  be  studied  and  further 
defined  there  is  an  adequate  base  of 
knowledge  to  design  and  certificate  a 
flight  guidance  system. 

•  "Optimal"  flight  guidance  may  not 
be  practical  at  this  time  since  many  of 
the  present  systems  require  nose  down 
control  inputs  very  close  to  the  ground. 

The  FAA 's  Response:  Optimal  flight 
guidance  can  only  be  developed  when 
there  is  complete  knowledge  of  the 
characteristics  of  the  air  mass  in  front  of 
the  aircraft.  Optimal  flight  guidance  is  a 
time  dependent  variable  state  which 
must  consider  a  rapidly  changing  air 
mass.  Bs  well  as  special  situations  (i.e.. 
altitude,  speed,  configuration,  etc.).  In 
the  cerlificotjon  process  the  FAA  will 
evaluate  all  guidance  commands, 
including  nose  down  commands,  for 
appropriateness.  If  the  optimal  guidance 
strategy  for  a  panicular  windshear 
situation  requires  no.se  down  control 
inputs  so  close  to  the  ground  that  it 
would  cause  collision  with  the  ground, 
the  guidance  strategy  would  be 
unacceptable  and  would  not  be 
certificated.  It  should  be  noted  that 
"nose  down"  does  not  mean  below  the 


honzon.  It  means  to  lower  the  ncse  &om 
its  present  angle. 

•  While  the  flight  guidance  function 
provides  a  small  increase  in  the 
magnitude  of  the  windshear  in  which  an 
aircraft  can  successfully  operate,  that 
increase  only  occurs  at  very  high 
windshear  values.  Therefore,  because  of 
the  serious  turbulence  what  would  be 
encountered,  this  small  gam  could  easily 
be  ofTset  by  the  pilot's  inability  to 
closely  follow  the  commands  being 
given. 

The  FAA 's  Response:  The  FAA 
recognizes  that  in  the  worst  cases  of 
severe  windshear  escape  may  nol  be 
possible  and,  depending  upon  the  cause 
of  the  windshear  phenomena,  flight 
guidance  commands  may  not  be 
readable  because  of  severe  turbulence. 
However,  it  is  possible  lo  have  severe 
windshear  without  severe  turbulence. 
Furthermore,  for  those  windshears  from 
which  escape  is  possible,  flight  guidance 
provides  an  additional  margin  of  safely. 
Between  the  moderate  to  severe  levels 
of  windshear.  flight  guidance  can 
provide  a  gam  in  performance. 

Training 

Virtually  all  of  the  comments  received 
favored  the  proposed  training 
requirements.  A  number  of  comments 
addressed  specific  training 
requirements,  particularly  those 
requirements  concerning  simulator  flight 
training.  All  specific  comments  are 
summarized  below. 

•  Flight  Safety  International  staled 
that  helicopter  operators  should  be 
excluded  from  the  training  requirements 
for  recovery  and  escape  procedures 
because  not  enough  data  exists  to 
develop  training  in  such  procedures  for 
helicopters. 

The  FAA 's  Response:  The  FAA  agrees 
with  the  commenter.  The  FAA  has 
decided  lo  exclude  helicopters  from  the 
escape  training  requirements  because 
there  are  insuHicient  data  on  helicopter 
response  to  windshear  encounters. 
Accordingly  §§  135.293(a)(7)(ii)  and 
135.34S(bH6)lii)  have  been  changed  to 
include  the  words  "except  that 
rotorcraft  pilots  are  not  required  lo  be 
trained  in  escaping  from  low-altitude 
windshear." 

•  Some  comments  showed  confusion 
about  the  intended  meaning  of  the 
proposed  training  requirements. 
Continental  Express  was  concerned  that 
the  proposed  rule  excludes 
turbopropeller-powered  airplanes  in 

S  121.35B  from  low-allitude  windshear 
equipment  requirements  without 
excluding  them  from  the  simulator 
windshear  training  requirements  in 
subsequent  sections  of  the  rule.  Flight 
Engineers'  International  Association 


stated  that  the  propiosed  fhght  training 
requirements  do  not  apply  lo  flight 
engineers  and  that  the  FAA  probably 
intended  thai  ihey  should  apply  to  all 
cockpit  crewmembers.  Another 
commenter  was  concerned  thai  the 
required  windshear  training  program 
might  have  to  be  a  separate  and 
therefore  costly  trainmg  program. 

The  FAA 's  Response:  As  proposed, 
the  language  of  { t21.409(dj  requires 
simulator  windshear  flight  training  only 
if  the  airplane  is  required  lo  be  equipped 
with  low-altitude  windshear  equipment 
under  S  121.358.  Therefore,  flight  training 
would  not  be  required  for  pilots  flyTng 
those  turboprop  el  I  er  powered  airplanes 
excluded  from  the  coverage  of  §  121.3S8. 

In  response  to  the  comment  from 
Flight  Fjigineers'  International 
Association,  the  proposed  amendments 
to  Part  121  included  requirements  for 
initial,  transitioa  and  recurrent  ground 
training  in  windshear  recognition, 
avoidance,  and  escape  procedures  for 
pilots  and  flight  engineers,  but  proposed 
requirements  for  flight  training  in 
windshear  procedures  and  equipment 
use  were  intended  only  for  pilots  who 
are  at  the  controls  of  the  airplane. 
Current  §121,425  which  covers  flight 
training  for  Hight  engineers  is  not  being 
amended  by  this  rulemaking.  Windshear 
ground  training  m  J  121.419  is  applicable 
to  all  flight  crewmembers  while 
wmdshear  flight  training  in  simulators 
applies  only  to  pilots  operating  airplanes 
equipped  with  low-altilude  windshear 
equipment.  If  a  certificate  holder  wishes 
to  provide  flight  training  m  windshear 
procedures  and  equipment  for  flight 
engineers,  it  may  do  so.  but  ihe  FAA  is 
not  requiring  such  training. 

Finally,  in  response  to  the  comment 
concerning  windshear  training  as  a 
separate  program,  as  the  FAA  pvplained 
in  the  preamble  of  the  propo.sed  rale,  the 
phrase  "an  approved  low-altitude 
windshear  flight  training  program"  was 
used  to  refer  to  the  proposed  upgraded 
flight  training  requirements.  The  phrase 
was  not  intended  to  mean  that  there 
should  be  a  separate  training  program 
for  those  who  must  provide  low-allitude 
windshear  flight  trainmg.  Instead,  the 
intention  is  that  the  approved  low- 
altitude  windshear  flight  training  be 
incorporated  into  the  cerlificate  holder's 
approved  training  program. 

•  The  Air  Transport  Association 
(ATA)  would  like  lo  see  differenl 
wording  than  that  proposed  m 
§5  121.409(d)  and  121  4241  d)  which 
staled  that  a  pilot  must  have  training 
and  practice  in  "at  least"  and  "al  least 
all  of  the  windshear  escape  maneuvers 
and  procedures  in  the  operator's 
approved  Iow-a!tilude  windshear  flight 
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training  program.  ATA  commented  that 
if  the  FAA'8  intent  was  to  require  that 
every  pilot  receive  training  in  every 
exercise  a  earner  develops,  carriers 
might  be  discouraged  from  developing 
multiple  exercises. 

The  FAA  's  Response:  One  means  of 
approval  of  the  windshear  training 
portion  of  a  certificate  holder's 
approved  training  program  ts  the 
Windehear  Training  Aid  developed  by 
the  FAA  and  the  industry  team  led  by 
Boeing.  In  luly,  1987.  this  material  was 
widely  distnbuted  to  alt  Part  121 
operators  and  to  part  135  operators 
conducting  scheduled  operations  and 
within  the  FAA.  The  FAA  intends  that 
the  minimum  number  of  windshear 
escape  maneuvers  to  be  performed  in  an 
approved  airplane  simulator  for 
approved  windshear  flight  training 
would  include  at  least  the  maneuvers 
and  procedures  associated  with  the  four 
basic  exercises  set  forth  in  the 
Windshear  Training  Aid.  These 
exercises  have  the  pilot  encounter  a 
windshear  situation — (1)  Before 
achieving  rotation  speed  on  takeoff;  (2) 
during  a  rotation  on  takeoff:  (3)  during 
an  initial  cUmb  shortly  after  takeoff:  and 
(4)  during  a  precision  approach.  Each 
certificate  holder  should  develop 
sufficient  variation  in  the  exercises  to 
avoid  stereotyping  in  the  training. 

In  SS  121.409(d)  and  121,424fd|(2)  the 
phrase  "at  least"  is  retained,  while  "all 
of  has  been  deleted  from 
S  121.424(d)(2).  These  changes  should 
make  the  FAA  intent  clear,  namely  that 
each  pilot  must  receive  training  in  the 
minimum  number  of  windshear  escape 
maneuvers  and  procedures  that 
constitute  the  certificate  holder's 
approved  low-altitude  windshear  flight 
training  program.  The  "required" 
training  would  not  include  all  the 
possible  exercises  that  an  operator 
might  develop  for  its  approved  low 
altitude  windshear  training  program. 

•  While  logically  most  wmdshear 
flight  training  should  be  conducted  in  a 
simulator,  some  commenters  wanted  an 
"escape  option"  in  the  event  that 
simulators  were  not  available  for 
training.  They  did  not  think  a  pilot's 
training  should  be  delayed  if  windshear 
training  m  a  simulator  is  temporarily  not 
available  If  the  pilot  could  substitute 
such  training  in  an  airplane,  at  least  for 
some  of  the  training  requirements,  this 
would  be  of  help. 

The  FAA  s  Response:  The  FA,^ 
believes  that  windshear  flight  training 
cannot  effectively  be  given  in  an 
airplane  because  the  total  environment 
of  a  windshear  cannot  be  artificially 
reproduced  in  an  airplane  and  it  would 
be  too  dangerous,  m  addition  to  being 
impractical,  to  search  out  actual 


wind.shear  conditions.  It  is  practice  in 
the  use  of  proper  procedures  and 
techniques  under  the  extreme  conditions 
of  windshear  that  must  be 
iiccomplished.  This  can  be  done  safely 
only  in  a  simulator 

To  minimize  the  overall  impact  of  the 
training  requirements  on  simulator  time, 
planning  will  be  neceasan,'.  Part  121 
certificate  holders  should  plan  for  the 
downtime  necessary  to  modify 
simulators  and  the  increased  training 
time,  and  should  anticipate  usual 
malfunction  and  maintenance 
downtime.  With  proper  planning  the 
training  comphance  date  of  two  years 
after  the  effective  dale  of  the  rule 
January  2.  1989  should  allow  for 
modincation  of  simulators  without 
delays  in  complying  with  current 
training  requirements.  Certificate 
holders  should  begin  their  planning  as 
soon  as  this  rule  is  published.  They  may 
have  to  begin  their  low-altitude 
windshear  training  as  early  as  one  year 
after  the  effective  date  so  that  they  will 
not  have  to  schedule  special  training  for 
second-in-command  pilots  whose  last 
previous  recurrent  training  occurred  less 
than  a  year  earlier. 

As  a  practical  matter,  most  certificate 
holders  use  simulators  now  to  meet  the 
six-month  training  and  proficiency 
check  requirements  for  a  pilot  in 
command.  The  additional  flight  training 
required  in  windshear  procedures  will 
add  approximately  IS  minutes  of 
simulator  time.  Approximately  80 
percent  of  the  pilots  and  copilots  who 
will  be  subject  to  the  windshear  flight 
training  requirments  have  at  some  time 
received  some  windshear  flight  training 
m  simulators.  Although  certificate 
holders  will  have  to  rpvise  their 
programs  to  meet  the  new  requirements, 
for  most  pilots  and  co-pilots  actual 
training  time  will  not  necessarily  be 
significantly  incrpased-  Since  current 
requirements  for  recurrent  training 
allow  for  a  30-day  grace  period  (14  CFR 
121.401(b)),  air  earners  will  have 
flexibility  in  meeting  the  recurrent 
windshear  training  requirements. 
Therefore,  with  proper  planning,  the 
simulator  windshear  flight  training 
requirements  should  not  significantly 
affect  simulator  use. 

•  Proposed  9  121.4091d)  stated  that  a 
certificate  holder  must  use  "an  approved 
simulator  for  each  airplane  type  *   *  '." 
Two  commenters  stated  that  if  this 
means  that  each  simulator  must  have 
the  same  windshear  related  avionics  as 
the  aircraft  that  operator  is  using,  the 
retjuirement  is  too  restrictive.  They  state 
there  are  two  related  problems.  One, 
since  simulator  time  is  often  leased, 
simulators  that  are  now  being  leased  by 
some  operators  may  not  be  adapted 


with  windshear  avionics  for  the  t>'pe  of 
windshear  equipment  the  operator  will 
have  installed.  Thus  the  operator  may 
have  difficulty  getting  simulator  time  on 
simulators  with  the  appropriate 
windshear  avionics.  Second. 
Contmental  Airlines  stated  that  the 
"escape  maneuver  should  be  generic 
and  not  dependent  on  the  hardware 
installed  in  the  aircraft  or  simulators." 

The  FAA  s  Response:  While  the 
responses  of  most  trained  pilots  to 
windshear  arp  ver>'  similar,  the 
performance  of  the  aircraft  and  the 
technical  characteristics  of  the 
windshear  equipment  differ.  Therefore, 
a  pilot  needs  to  practice  in  a  simulator 
equipped  with  the  samp  windshear 
equipmpnt  which  will  be  installed  in 
airplanes  the  pilot  will  fly.  This  is 
especially  important  since  pilot 
responses  to  windshear  must  be 
penTormed  within  seconds.  Pilot 
understanding  of  equipment  differences 
and  aircraft  performance  differences 
could  be  cntical. 

The  availability  of  simulator  time  on 
simulators  with  the  appropriate 
windshear  avionics  is  a  factor  that  a 
certificate  holder  will  need  to  consider 
and  plan  for  before  installing  windshear 
equipment  A  certificate  holder  that  is 
leasing  simulator  time  will  need  to 
determine  m  advance  if  that  simulator 
will  be  updated  for  the  appropriate 
windshear  avionic  equipment  Also  a 
simulator  owner  who  wants  to  continue 
leasing  will  need  to  plan  for  certificate 
holders'  new  windshear  flight  training 
requirements  Current  rules  for 
simulator  flight  training  require  a 
certificate  holder  to  use  an  approved 
simulator  for  each  airplane  type,  and 
most  simulators  are  capable  of  being 
adjusted  lo  allow  training  for  different 
windshear  systems  Therefore,  the  F.AA 
anticipates  that  with  proper  planning 
and  coordination  the  industry  will  be 
able  to  provide  training  on  a  simulator 
for  each  airplane  type  with  the 
appropriate  wtndshi^ar  avionics  by  the 
compliance  date. 

•  ATA's  comment  maintains  that 
mandatory  windshear  escape  training 
and  current  approach-to-slall  maneuvers 
required  in  Part  121  may  be  redundant. 
Both  types  of  maneuvers  involve  high 
power,  low  speed  conditions,  and  once 
clear  of  the  windshear.  the  cleanup 
rec-overy  from  the  windshear  escape 
maneuver  is  identical  to  the  approach- 
to-statt  cleanup  recovery. 

The  FAA 's  Response:  The  FAA  does 
not  agree  that  these  are  redundant 
requirements.  While  some  stmiianty  of 
maneuvers  may  e.xist.  the  situations  and 
objectives  are  different.  Windshear 
occurs  in  a  highly  unstable  environmect 
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while  stalls  can  occur  at  any  time. 
Approach-lo-stall  maneuvers  are  a 
proficiency  requirement  while 
windshear  escape  maneuvers  and 
procedures  do  not  have  a  proficiency 
objective  or  a  performance  standard.  In 
wmdshear  flight  training  the  objective  is 
to  practice  windshear  escape 
procedures  in  a  real  time  d>'namic 
environment  not  to  train  to  a 
proficiency  standard. 

■  One  commenter  supported  a  six- 
month  recurrent  windshear  ground 
training  requirement  but  recommended 
only  an  annual  requirement  in  en 
airplane  simulator.  The  commenter 
stated  that  "recover>7 escape  from  a  low 
level  windshear  is  basically  a 
mechanical  maneuver"  and  that  "as  long 
as  the  pilot  remembers  and  understands 
the  concept  of  recovery  the  probability 
of  success  18  greatly  increased." 
Therefore,  the  commenter  maintained 
that  "twice  annually,  monthly,  or 
weekly  practice  of  recover^'  maneuvers 
will  not  ensure  one  hundred  percent" 
successful  recovery. 

The  FAA 's  Response:  To  clarify,  a  six- 
month  recurrent  simulator  windshear 
flight  training  requirement  would  apply 
only  to  a  pilot  in  command  (S  121.427(d] 
and  S  121.443(c)!l)(iii)  and  (d)).  A 
second  in  command  would  be  required 
to  have  annual  recurrent  training 
15  121  443(cKl)i  Demon.«ilratlon  of 
proficiency  in  escaping  windshear  is  not 
the  objective  of  the  windshear  flight 
training  requirement.  Adding  windshear 
simulator  flight  training  to  pilot 
recurrency  requirements  will  provide  the 
pilot  with  practice  in  the  correct 
procedures  for  an  event  which  from  a 
Matistica)  standpoint  will  be 
infrequently  encountered,  but  to  which  a 
pilot  is  potentially  exposed  at  all  times 
W\e  FAA  believes  that  practice  in 
wnndshear  escape  procedures  will 
prepare  pilots  to  respond  immediately 
and  appropriately  m  an  inadvertent 
windshear  encounter. 

Effective  and  Comphince  Dates 

Several  commenters  who  objected  to 
the  flight  guidance  portion  of  the 
windshear  equipment  requirement 
stated  that  the  two-year  compliance 
date  was  unacceptable  for  the  following 
reasons: 

•  It  would  require  too  much  downtime 
for  aircraft  within  a  fleet. 

•  It  would  be  impossible  for 
manufacturers  of  windshear  equipment 
to  supply  the  equipment  within  a  two- 
year  period. 

•  There  are  not  enough  trained 
mechanics  and  other  technicians  to 
accomplish  the  required  work  within 
two  years,  and  it  would  be  impractical 
to  recruit  and  train  persons  for  such  a 


peak-load  project  since  they  would 
likely  be  laid  off  afterwards. 

•  To  meet  the  flight  traimng 
requirements,  simulators  would  have  to 
be  updated,  software  would  have  to  be 
developed,  and  simulators  would  have 
considerable  dowTitime.  Considering 
how  much  simulators  are  used  in  pilot 
flight  training  and  recurrent  training  and 
testing,  the  downtime  might  seriously 
interfere  with  pilot  training.  In  addition, 
at  least  one  commenter  questioned 
whether  the  FAA  or  industry  would  be 
responsible  for  development  of  the 
windshear  software. 

•  The  F.^A  's  Reapar.se:  Because  of 
the  immediacy  of  the  windshear 
problem,  the  FAA  wants  to  ensure  that 
there  is  no  unneces!.ary  delay  in 
providing  the  traveling  public  with  the 
additional  margin  uf  safely  sought  by 
these  new  requirements.  However  the 
FAA  must  allow  sufficient  time  for  the 
resolution  of  any  technical  problems 
with  equipment,  fur  production  of  the 
needed  equipment,  and  installation  and 
inspection  on  aircraft.  Probably  the 
major  limiting  factor,  other  than  possible 
technical  problems,  is  the  availability  of 
enough  trained  mechanics.  The  FAA 
recognizes  that  e\en  if  it  were  practical 
to  train  more  mechanics  to  meet 
increased  demand,  the  necessary 
training  time  would  make  a  two-year 
compliance  date  fnr  all  airplanes 
impractical.  Therefore,  to  allow  time  to 
resolve  any  technical  problems  with 
equipment,  for  equipment  manufacture, 
order  placement.  deliver>'  and 
installation  of  the  equipment,  the  FAA  is 
permiiiing  a  phased  compliance 
schedule  for  retrofit  requirements  under 
certain  conditions.  The  final  rule 

(5  121,358)  requires  compliance  by  two 
years  after  the  effective  date  for  all 
airborne  equipment  requirements  unless 
an  operator  submits  and  obtains 
approval  for  a  retrofit  schedule  that 
shows  a  phased  compliance  over  a  4- 
year  period  from  the  effective  date.  A 
request  for  extension  of  the  compliance 
date  must  be  submitted  no  later  than  18 
months  after  the  effective  dale.  The 
phased  retrofit  compliance  schedule 
applies  only  to  airplanes  whose  date  of 
manufacture  was  before  the  effective 
date  of  the  rule.  For  the  purpose  of  this 
section  "date  of  manufacture"  means 
the  date  the  inspection  acceptance 
records  reflect  that  the  airplane  is 
complete  and  meets  the  FAA  Approved 
Type  Design  Data  At  least  50  percent  of 
such  airplanes  which  are  listed  on  the 
certificate  holder's  maintenance 
operations  specifications  on  the  date  of 
submission  must  be  retrofitted  within  2 
years  after  the  effective  date,  at  least  25 
percent  more  of  those  airplanes  within  3 
years,  and  ell  of  the  certificate  holder's 


affected  airplanes  within  4  years.  Any 
certificate  holder  that  obtains  a 
compliance  date  extension  must  comply 
with  the  retrofit  schedule  and  submit 
status  reports  every  six  months  until 
completion  of  the  schedule. 

The  ground  and  flight  training 
provisions  of  the  final  rule  will  take 
effect  two  years  afier  the  effective  date 
of  the  rule.  To  make  sure  that  all 
operators  are  aware  of  the  compliance 
dales  for  the  training  requirements,  the 
final  rule  includes  new  S  121.404  and 
re\nsed  5  135.10  that  state  the  exact  date 
for  compliance. 

For  certificate  holders  to  meet  the 
two-year  compliance  date  for  all  of  their 
pilots,  most  certificate  holders  will  want 
to  have  the  new  wmdshear  training 
program  approved  one  year  earlier  (i  e.. 
not  later  than  one  year  from  the 
effective  date).  In  this  way  the 
certificate  holder  will  be  able  to  give 
second  in  command  pilots  their  required 
windshear  training  as  part  of  their 
regularly  scheduled  annual  recurrent 
training.  Otherwise  a  certificate  holder 
will  have  to  schedule  special  training  for 
second-in-command  pilots  whose  last 
previous  recurrent  training  ocrurred  less 
than  a  year  earlier 

In  order  for  certificate  holders  to  meet 
this  Wind  of  orderly  scheduling,  it  is 
important  that  they  begin  the  approval 
process  as  soon  as  possible  so  that  they 
will  not  be  faced  with  last  minute 
training  and  scheduling  problems. 

While  the  final  mle  does  not  contain  a 
specific  compliance  date  for  the 
necessary  conversion  of  simulators,  it 
can  be  seen  from  the  above  discussion 
that  most  simulators  will  need  to  be 
converted  within  one  year  after  the  final 
rule  takes  effect 

Although  the  final  rule  allows  for 
phased  compliance  for  retrofits,  the 
FA-A  assumes  that  planning  will  begin  at 
the  time  of  publication  of  the  rule. 

Advisory  Circulars 

•  Two  commenters  suggested  that 
advisor>-  material  being  developed  by 
the  FAA  needs  to  be  seen  and 
commented  on  before  the  F.\A  proceeds 
to  final  rule.  One  stated  that  it  was 
difficult  to  discuss  the  proposal  wnthoul 
an  opportunity  to  comment  in  parallel 
on  the  AC  defining  cnteria  for  approving 
airborne  low-altitude  windshear 
equipment.  The  second  comment  slated 
that  the  AC  should  be  part  of  the  public 
record  and  should  receive  public  input. 

The  FAA 's  response:  Before  the  NPRM 
was  issued  the  FAA  developed  and 
issued  AC  00-50A.  Low  Level 
Windshear.  AC  120-41.  Criteria  for 
Operational  Approval  of  Airborne 
Windshear  Alerting  and  Fhght  Guidance 
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Systems,  and  the  Wmdshcar  Training 
Aid  previously  discussed  in  this 
preamble.  In  November  1987,  the  FAA 
issued  AC  25-12,  Ainvorthiness  Criteria 
for  the  .Approval  of  Airborne  Windshear 
Warning  Systems  in  Transport  Category 
Airplanes.  Thus,  all  of  the  advisory 
matenal  necessary  for  manufacturers 
and  certificate  holders  to  comply  with 
the  requirements  of  this  final  rule  has 
already  been  published  and  by  the  time 
the  rule  takes  effect  will  have  been 
available  for  a  sufficient  length  of  time 
for  all  interested  persons  to  be  familiar 
with  their  contents. 

Beyond  the  Scope  of  NPRM 

Several  comments  submitted  were 
beyond  the  scope  of  this  proposed 
rulemaking.  The  FAA  has  considered 
!hp<ie  romments  as  informational  and  is 
not  respondmg  to  them.  A  summary  of 
such  comments  follows; 

•  One  comment  recommerided  that 
the  proposed  rule  be  withdrawn  and  "in 
Its  place  a  requirement  adopted  that  all 
transport  aircraft  eventually  be 
equipped  with  an  EFIS  instrumentation 
system  ■■  "EFIS"  stands  for  Electronic 
Flight  Information  System.  This  is  a 
flight  mstrumentdtion  system  and  flight 
guidance  system  that  simplifies  the 
intagralion  of  information  a  pilot 
receives  from  his  flight  instruments. 

'  One  comment  recommended  thai  all 
Part  121  aircraft  should  operate  at 
reduced  weights  by  limiting  the  fuel, 
number  of  passengers,  and  baggage  and 
cargo  anytime  that  thunderstorms  are 
predicted  for  an  arrival  or  departure 
area  According  to  the  comment  this 
would  provide  the  Part  121  aircraft  with 
maneuverability  closer  to  that  of  I-ear 
lets  which  have  had  relatively  few 
wmdshear  accidents 

•  Three  comments  were  received 
which  the  FAA  determined  were 
pnmanly  information  about  predictive 
or  flight  guidance  systems  that  are  being 
developed  or  are  curr'ijntly  on  the 
markei.  One  recommended  that  the  final 
rule  include  a  requirement  for  a 
predictive  system  with  a  compliance 
date  two  years  after  approval  of  such  a 
sysfem. 

"  One  commenter  recommended  that 
the  FAA  require  a  flight  procedure 
method  for  transiting  windshears  based 
primarily  on  airspeed/gpoundspeed 
comparison. 

•  NTSB  commended  the  FAA  and  Ihe 
mdustry,  led  by  the  Boeing  Company. 
for  development  of  the  Windshear 
Training  Aid  and  stated  that  it  hopes  the 
Training  Aid  will  be  the  foundation  for 
FAA  approval  of  training  curricula 
implemented  by  air  carriers  in 
complying  with  (he  rule.  It  recommends 
that  an  additional  Iruining  requirement 


be  added  on  Ihe  use  of  airborne  weather 
radar  for  thunderstorm  and  convective 
windshear  avoidance.  It  considers  this 
valuable  equipment  for  weather 
detection  during  arrival  and  departure  of 
flights, 

•  One  commenter  stated  that  ground 
training  in  windshear  detection  and 
escape  maneuvers  for  Parts  125  and  135 
pilots  was  not  sufficient  and  that  these 
pilots  should  also  receive  simulator 
training. 

•  TTrt/A  objected  to  the  requirement  to 
have  14  channels  of  recording 
capabilities  on  flight  simulators.  It 
staled  that  the  FAA  currently  requires  8 
channels  for  certification  of  flight 
simulatrjrs  and  that  no  benefit  would  be 
derived  from  having  the  additional 
capabilities.  The  FAA  has  not  addressed 
this  comment  since  there  is  nothing  in 
this  rulemaking  that  states  the  number 
of  channels  required  In  simulators. 

Economic  Summary 

The  following  is  a  su.mmury  of  the 
final  cost  impact  end  benefit  assessment 
of  a  regulation  to  amend  Part  121  of  the 
Federal  Aviation  Regulations  (FAR)  lo 
require  that  certain  turbine-powered 
airplanes  be  equipped  with  an  approved 
airborne  system  that  warns  a  pilot  of  the 
presence  of  hazardous  low-altitude 
wmdshear  conditions  and  if  such 
windshear  conditions  are  inadvertently 
encountered,  provides  flight  guidance 
for  a  missed  approach  procedure  or  an 
escape  maneuver.  In  addition,  the  rule 
requires  that  all  Part  121  operators 
conduct  approved  low-altitude 
windshear  flight  training  in  a  simulator 
which  has  installed  in  it  windshear 
equipment  needed  to  conform  to  the 
airplane  type  being  simulated.  The  rule 
further  requires  that  Part  121  and  135 
certificate  holders'  training  programs  be 
required  to  include  training  concerning 
flight  crewmember  recognition  of.  and 
escape  from,  inadvertently  encountered 
hazardous  low-altilude  windshear 
conditions  as  part  of  their  normal 
ground  training. 

The  NTSB  has  determined  thai  low- 
altitude  windshear  has  been  the  prime 
cause  or  a  contributing  factor  in 
numerous  air  carrier  accidents  In  the 
last  20  years.  The  objective  of  these 
rules,  therefore,  is  to  prevent  or  reduce 
accidents  attributed  to  inadvertent 
encounters  with  low-altitude  windshear. 

The  methods  and  assumptions  used  to 
prepare  the  economic  impact  estimates 
for  the  various  changes  to  Part  121  have 
been  developed  by  the  FAA.  The 
estimates  of  economic  Impacts  for  the 
final  rule  revisions  have  been 
constructed  from  unit  cost  and  other 
data  obtained  from  air  carriers,  industry 
trade  associations,  and  manufacturers. 


Information  for  analysis  of  benefits  whs 
obtamed  from  the  safety  records  of  the 
NTSB  and  the  FAA.  The  costs 
calculated  for  these  amendments  have 
been  projected  over  the  l&-year  period 
of  1989  to  2004.  This  analysis  compares 
these  costs  to  benefits  accruing  over  the 
15-year  span  of  1990  to  2004.  The 
purpose  of  this  ts  lo  account  for  the  fact 
that  in  1989,  the  first  year  after  the  rule 
is  published,  no  airplanes  equipped  with 
Ihe  required  avionics  will  be  in  service. 
In  1989,  however,  impacted  entities  will 
incur  program  and  planning  start-up 
costs. 

In  the  Notice  of  Proposed  Rulemaking 
fNPRMl.  the  FAA  invited  public 
comments  concerning  the  technical  and 
operational  considerations  and 
economic  impact  assumptions  as  these 
apply  to  flight  guidance  systems 
equipment  modification  and 
replacement  the  frequency  and  duration 
of  Part  121  certificate  holder's 
windshear  simulator  flight  training,  and 
the  extent  to  which  Part  135  operators 
provide  instruction  lo  their  pilots  in 
procedures  lo  recognize  and  escape 
inadvertent  encounters  with  low- 
attitude  windshear.  Comments  on  the 
proposal  were  submitted  by  Individuals, 
foreign  and  domestic  air  earners,  air 
carrier  and  airline  pilot  associations, 
avionics  manufacturers,  and  tiie 
National  Transportation  Safety  Board 
The  majority  of  comments  commended 
the  FAA  for  taking  action  to  reduce  Lhe 
hazards  of  windshear  encounters.  A 
number  of  commenfers,  however, 
opposed  certain  proposed  requirements 
and  disagreed  with  economic  impact 
estimates  presented  in  the  proposal.  The 
FAA  has  evaluated  the  public  commenis 
and  made  the  final  determination 
regarding  their  impact.  The  comments 
have  caused  the  FAA  to  revise  its 
analysis  and  increase  compliance  costs. 

A  substantial  change  In  the  final  rule 
is  the  provision  of  a  time-phased  retrofit 
schedule  for  airborne  windshear 
equipment  requirements.  The  final  rule 
requires  compliance  by  2  years  after  the 
effective  dale  of  the  final  rule  for  all 
airborne  equipment  requirements  unless 
an  operator  submits  a  schedule  (o  show 
phased  compliance  over  a  4-year  period 
from  the  effective  dale  of  the  rule.  Under 
§  121.35B(b)  at  least  50  percent  of  a 
certificate  holder's  airplanes  that  were 
manufactured  before  the  effective  date 
of  the  rule  must  be  retrofitted  within  2 
years,  at  least  25  percent  more  within  3 
years,  and  the  remainder  of  airplanes 
affecled  within  4  years.  The  final  rule 
also  established  that  the  ground  and 
Highl  training  provisions  of  the  rule  will 
take  effect  two  years  after  the  effectivo 
date  of  the  njle.  The  time  permitted  for 
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compliance  with  the  ground  and  flight 
training  requirements  will  allow 
certificate  holders  sufficient  time  to 
train  flight  crews  and  convert  simulators 
in  advance  of  the  compliance  date  for 
the  required  airborne  wmdshear 
warning  and  fiight  guidance  equipment. 
The  FAA  believes  that  the  time  allowed 
for  training  and  equipment  installation 
and  modification  will  reduce  costs  and 
facilitate  compliance. 

The  FAA  finds  that  with  the  exception 
of  new  \  121.35fl  and  the  amendments  to 
§5  121.407.  121.409,  121.424,  and  121.427, 
the  amendments  affecting  Part  121 
operators  v«nll  have  a  negligible  cost  or 
no  cost  impact.  The  FAA  has  also 
determined  the  cost  of  compliance  with 
the  upgraded  testing  and  training 
requirements  of  the  amendments  to 
$S  135.293. 135.345,  and  135.351  to  be 
minimal. 

New  §  121 .358  and  the  amendments 
§§  121.407.  121.424.  and  121,427  have 
been  analyzed  independently.  For  the 
purpose  of  this  evaluation,  however,  the 
costs  associated  with  these  revisions 
have  been  aggregated.  The  reason  is 
that  these  amendments  are  inextricably 
related  and  share  the  common  objective 
of  improving  the  skills  of  pilots  in 
recognizing  and  escaping  from 
inadvertently  encountered  low-altitude 
windshear  conditions. 

New  S  121.358  will  have  an  economic 
impact  on  the  approximate  3.800 
airplanes  expected  to  be  in  sen.'ice  in 
1990  and  3.200  airplanes  expected  to  be 
manufactured  between  1991  and  2004 
because  they  would  be  required  lo  be 
equipped  with  an  FAA-approved  system 
providing  airborne  windshear  warning 
and  fiight  guidance.  The  estimated  cost 
of  this  amendment  is  S372.2  million  in 
1987  dollars  and  S218.5  million  at  a 
present  worth  discount  rate  of  10 
percent  over  the  Ifi-year  period  of  1989 
to  2004. 

The  amendment  to  %  121.407  would 
require  that  air  carriers  install  approved 
windshear  aerodynamic  data  programs 
in  their  flight  simulators.  The  estimated 
cost  of  modifying  the  150  flight 
simulators  currently  in  use  by  Part  121 
certificate  holders  is  S6.2  million  in  1987 
dollars. 

The  cost  per  hour  of  additional 
simulator  utilization  has  been  estimated 
under  §  121  409  and  added  to  the  lime 
captains  and  first  officers  would  spend 
in  a  flight  simulator  to  comply  with  the 
windshear  simulator  fiight  training 
requirements  of  5§  121.424  and  121.427. 

The  FAA  has  determined  that 
approximately  80  percent  of  the  affected 
certificate  holders  already  provide  the 
windshear  flight  training  required  by 
55  121.424  and  121427.  Therefore,  the 
amendments  lo  these  sections  would 


impact  approximately  20  percent  of  the 
active  and  future  captains  and  first 
officers  of  the  149  Part  121  certificate 
holders  affected  by  the  rule.  The 
estimated  cos!  of  compliance  with  the 
initial,  transition,  and  upgrade 
windshear  fiight  simulator  training 
requirements  of  S  121.424  would  be  S13.4 
milhon  in  1987  dollars  and  S7.1  million 
when  discounted  at  10  percent  over  the 
15-year  span  between  1989  and  2004. 
The  estimated  cost  of  requiring  the 
affected  captains  and  first  officers  to 
undergo  windshear  simulator  flight 
training  pursuant  to  Ihe  recurrent 
training  requirements  specified  in 
S  121.427  would  be  S33.8  million  in  1987 
dollars  and  $15.2  million  at  a  present 
worth  discount  rate  of  10  percent  over 
the  same  time  period. 

This  analysis  indicates  that  the  total 
cost  of  compliance  with  the  equipment 
acquisition,  installation,  maintenance 
and  flight  training  requirements 
contained  in  this  rule  is  estimated  to 
have  a  present  value  of  S246.5  million 
over  the  16  year-period  of  1989  to  2004. 

To  estimate  the  benefKs  for  the 
NPRM.  the  FAA  examined  the  safely 
record  of  Part  121  air  earners  for  the  15- 
year  period  between  1971  and  1985.  .At 
the  time,  this  review  indicated  that  15 
accidents  atlnbuted  lo  windshear 
phenomena  occurred  during  this  period. 
A  more  recent  review,  however,  reveals 
that  two  more  accidents  attributed  to 
wdndshear  have  been  added  to  the 
safety  record  by  the  NTSB  for  the  same 
15-year  period  in  question.  Accordingly, 
the  losses  associated  with  the  17 
accidents  are  the  basis  for  the  benefits 
of  this  rule.  Moreover,  the  analysis  has 
been  advanced  to  reflect  the  more 
recent  15-year  period  of  1972  to  1986. 

To  arrive  at  a  loss  rate  indicative  of 
the  cost  of  these  accidents,  the  total 
financial  loss  of  these  accidents  was 
divided  into  the  total  number  of  turbine- 
powered  airplane  air  carrier  operations 
for  the  same  15-year  period  of  1972  to 
1986.  This  calculation  established  a  loss 
rate  of  $4.34  per  turbine-powered  air 
carrier  operation  over  the  15-year  period 
of  1972  to  1986  Similarly,  to  estimate  the 
lulure  accident  prevention  value  of  this 
rule,  the  established  loss  rale  was 
multiplied  by  the  number  of  operations 
forecast  for  the  15  years  from  1990  to 
2004.  This  calculation  reveals  thai  the 
estimated  potential  discounted  benefit 
associated  with  the  prevention  of 
casualty  loss  in  accidents  attributed  lo 
windshear  to  be  S451.8  million. 

The  FAA  has  been  unable  lo 
quanlilatively  estimate  the  accident 
prevention  effectiveness  of  these 
amendments.  The  total  discounted  cosl 
of  compliance  of  these  amendments  can 
be  fully  recovered  if  the  rule  is  only  55 


percent  effective  m  reducing  future 
casualty  loss.  The  FAA  believes  that 
enactment  of  these  amendments  will 
significantly  reduce  the  number  of  future 
wmdshear  incidents  and  accidents  and 
that  benefits  will  exceed  costs. 

This  regulatory  evaluation  focused  on 
the  rulemaking  il  supporied.  There  are 
other  programs  which  are  also  designed 
to  reduce  the  risk  of  windshear 
accidents.  These  other  programs  are 
justified  partially  by  benefits  included  in 
this  analysis,  and  additional  benefits 
over  and  above  those  necessary  lo 
justify  the  rulemaking.  FAA  does  not 
believe  this  rulemaking  would  eliminate 
or  reduce  the  need  for  other  programs 
such  as  terminal  Doppler  weather  radar 
and  Low-Level  Wind  Shear  Alert 
S>  stems. 

Regulator^'  Flexibility  Determination 

The  Regulatory-  Flexibility  Act  of  1980 
requires  a  review  of  rules  to  assess  their 
impact  on  small  business.  The  required 
Part  121  amendments  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  smalt  entities. 
However,  the  F.\A  finds  that  there  are 
no  viable  alternatives  for  small  air 
carriers  to  adopt  that  would  reduce  the 
cosl  of  compliance  yet  achieve  the  level 
of  prolection  sought  by  this  rulemaking 
The  amendments  to  part  135  have  been 
determined  to  impose  only  minimal 
costs.  Therefore,  Part  135  certificate 
holders  would  not  incur  a  significant 
economic  impact  as  a  result  of  these 
amendments. 

International  Trade  Impact  Statement 

These  amendments  will  have  little  or 
no  impact  on  trade  opportunities  of 
United  States  firms  doing  business 
overseas  or  for  foreign  firms  doing 
business  in  the  United  States.  These 
amendments  apply  only  to  Part  121  and 
Part  135  certificate  holders  and  assign 
responsibility  for  the  provision  of  the 
required  equipment  and  wmdshear 
training  programs  specified  in  the  rule  to 
the  operating  certificate  holder.  Because 
most  Part  121  and  Part  135  ceriificate 
holders  compete  domestically  for 
passenger  and  cargo  revenues  with 
other  U.S.  operators,  this  rule  will  not 
cause  a  competitive  fare  disadvantage 
forU.S  carriers. 

Federalism  Implications 

The  regulations  herein  would  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the 
National  government  and  the  slates,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government-  Thus,  in  accordance  with 
Executive  Order  12612,  il  is  determined 
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'ihdl  these  regulations  do  not  have 
federalism  implications  requiring  the 
preparation  of  a  Federalitm 
Asseasmenl, 


Paperwork  Reductkn  Act  Approv*! 

The  recordkeeping  and  reporting 
requirements  contained  in  this  final  rjle 
[5  1Z1.358)  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  smce  these  provisions  were  not 
included  in  the  notice  of  proposed 
rulemaking.  Comments  on  these 
reqnirements  should  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs  (OMB),  New  Executive  Office 
Buildmg,  Room  3001.  Washington,  DC 
ZQ503.  Attention:  FAA  Desk  Officer 
fTelephone  202-395-7340 J.  A  copy 
should  be  submitted  to  the  FAA  docket. 

Conclusion 

The  FAA  has  determined  that  this 
amendment  is  not  major  under 
Executive  Order  12291  but  that  it  is 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  28. 
1979).  For  the  reasons  discussed  above. 
It  also  has  been  determined  that  the 
amendments  to  Part  121  wiU  have  a 
5i)?ninc3nl  economic  impact  on  a 
substantial  number  of  small  entities,  but 
that  the  amendments  to  Part  135  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects 

14  CFR  Port  121 

Air  earners,  Air  transportation, 
Aviation  safety.  Common  carriers. 
Safety.  Transportation.  Windshear. 
U  CFR  Purl  135 

Atr  carriers.  Air  taxi.  Air 
transportation.  Aviation  safety.  Safety. 
Wmdshear. 

Th«Rule 

Accordingly,  the  Federal  Aviation 
Administration  amends  Parts  121  and 
lib  of  the  Federbl  Aviation  Regulations 
fu  CFR  Pdrts  121  and  135)  as  follows; 

PART  121— CERTinCATlOK  AND 
OPERATIONS:  DOMESTIC,  FLAG,  AND 
SUPPLEMENTAL  Am  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

1.  The  authonty  citation  for  Part  121 
continues  to  read  as  follows: 

Auttiarity:49t_'SC  1354fa].  1355.  tJ5fi. 
1,157  1401    1421-H30.  1472.  1485.  and  150C;  49 
U.S.C.  lOeig)  (Revited.  Pub  L  97-449.  fanuarv 
12.  1983), 

2.  By  adding  a  new  5121.356  lo  read  as 

follows: 


5  131  JS«    Low-«imud«  wiiKWMv  systtm 
•qulpm«nt  r«qu<r«nicnts. 

(a)  Except  as  provnled  in  paragraph 
fb)  of  thw  sectjoa  after  )anuary  2.  1991. 
no  person  may  operate  a  turbine- 
powered  airplane  unless  It  is  equipped 
with  an  approved  system  providinjj; 
airborne  windshear  warning  with  flight 
guidance  For  the  purpose  of  this 
section,  "turbine- powered  airplan**" 
includes,  e.g..  turbofan-,  turbojet', 
propfan-.  and  ultra-high  bypass  fan 
powered  airplanes.  The  definition 
specifically  excludes  turbopropeller- 
powered  airplanes  with  variable  pitch 
propellers  with  c<jnstant  speed  controls. 

(b)  A  certificate  holder  may  obtain  an 
extension  of  the  compliance  date  m 
paragraph  (a)  of  this  section  for 
airplanes  manufactured  before  [anuary 
2.  1989  if  It  obtains  FAA  approval  of  a 
retrofit  schedule.  For  the  purposes  of 
this  section,  an  airplane  is  considered 
manufactured  on  the  date  the  inspection 
acceptance  records  reflef.t  that  the 
airplane  is  complete  and  meets  the  FAA 
Approved  Tj-pe  Design  Duta.  To  obtain 
approval  of  a  retrofit  schedule  and  show 
continued  compliance  with  that 
schedule,  a  certificate  holder  must  do 
the  following; 

(1)  Submit  a  request  for  approval  of  a 
retrofit  schedule  by  June  1.  1990  to  the 
FUght  Standards  Division  Manager  in 
the  region  of  the  certificate  holding 
diatncl  office.  Final  approval  will  be 
granted  by  the  Director  of  Fhgbt 
Standards  iAFS-l|, 

(2)  Show,  for  those  airplanes  subject 
to  this  section  that  are  listed  in  the 
certificate  holder's  mamlenance 
operations  specifications  on  the  date 
that  the  request  for  extension  is 
submitted,  that  at  least  50^  of  tbuse 
airplanes  manufactured  before  January 
2.  1989  will  be  equipped  by  lanuary  2. 
1991.  at  least  ZS'f.  more  of  those 
airplanes  by  lanuary  Z,  1992.  and  all  of 
the  certificate  holder's  airplanes 
required  to  be  equipped  m  accordance 
with  thia  section  by  (anuary  4.  1993. 

(3)  Comply  with  its  retrofit  schedule 
and  submit  status  reports  containing 
information  acceptable  to  the 
Administrator  The  initial  report  must  be 
submitted  by  January  2.  19J?1.  and 
subsequent  reports  must  be  submitted 
every  six  months  thereafter  until 
completion  of  the  schedule.  The  reports 
must  be  submitted  to  the  FAA  Flight 
Standards  District  Office  charged  with 
the  overall  inspection  of  the  certificate 
holder's  operations. 

3.  By  ddUiag  a  new  J  121.404  to  read 
as  follows: 


3  121.404    WlntfahMr  traMng:  Compttanca 
dates. 

After  lanuary  2.  1991.  no  certificate 
holder  may  use  a  person  as  a  fh^l 
crewmember  unless  that  person  baa 
cnmplf!t€fd — 

(a)  Wmdshear  ground  training  in 
accordance  with  i  121.419  of  this  part. 

|b|  Windshear  flight  training,  if 
Hpphcable.  in  accordance  with 
55  121.409, 121.424.  and  121.427  of  this 
part 

4.  By  amending  S  121  407  by  adding  a 
new  paragraph  (d)  to  read  as  follows: 

;  121.407    TrairUnf)  program:  Approval  of 
«tfptar>e  sJmulatora  and  othar  training 
davlcaa. 

(d)  An  airplane  simulator  approved 
under  this  section  must  be  used  instead 

of  the  airplane  to  SdtLsfy  the  pilot  flight 
training  requirements  preacnbed  in  the 
certificate  holders  approved  low- 
altitude  windshear  fitght  training 
program  set  forth  m  5  I21.409(d}  of  this 
part 

5  By  amending  5  121.409  by  adding  a 
new  paragraph  f.ll  to  read  as  follows: 

9  121.409    Training  coursas  ualng  alrptane 
•tmulators  and  other  training  devices. 

(d)  Each  certificate  holder  required  to 
comply  with  5  121.3.'>8  of  this  part  must 
use  an  approved  simulator  for  each 
airplane  type  in  each  of  its  pilot  training 
courses  that  provides  training  in  at  least 
the  procedurea  and  maneuvers  set  forth 
in  the  certificate  holder  s  approved  low- 
altitude  windshear  fiight  traming 
program.  The  approved  low-allitude 
windshear  Right  training,  if  applicable, 
must  be  included  in  each  of  the  pilot 
fiight  trainmg  cuunies  prescribed  m 
55  121.409(bl.  121.418.  121  424.  and 
121.427  of  thia  part. 

6.  By  amending  §  121.419  by  revisinf 
p-iragraph  (a){2)lvi|  to  read  as  follows: 

9  121.419    Pilots  and  rtlght  engineers: 
Intttal,  tr&nsttton.  and  upgrade  ground 


(a)-  " 

(2)  •  •  • 

(vi)  Procedures  for — 

(A)  Recognizing  and  avoiding  sever* 
weather  situations; 

fB)  Escaping  from  severe  weather 
situations,  m  case  of  inadvertent 
encounters,  including  low-aititude 
windshear.  and 

(C)  Operating  in  or  near 
thunderstorms  (mcluding  best 
penetrating  altitudes!,  turbulent  air 
(including  clear  au-  turbulence),  icmg. 
hail,  and  other  potentially  hazardous 
meteorological  conditions; 
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7.  By  amending  §  121.424  by  revising 
paragraphs  (a),  [b],  and  (d|  to  read  as 
follows: 

5  1 2 1 .424    Pilots:  imtlai.  transition,  and 
upgrada  night  training. 

(a)  Initial,  transition,  and  upgrade 
training  for  pilots  must  include  fiight 
training  and  practice  in  the  maneuvers 
and  procedures  set  forth  in  the 
certificate  holder's  approved  low- 
altitude  windshear  flight  training 
program  and  in  Appendix  E  to  this  part. 
as  applicable. 

(b)  The  maneuvers  and  procedures 
required  by  paragraph  (a|  of  this  section 
must  be  performed  infiight  except — 

11)  That  windshear  maneuvers  and 
procedures  must  be  performed  in  a 
simulator  In  which  the  maneuvers  and 
procedures  are  specifically  authorized  lo 
be  accomplished;  and 

(2)  To  the  extent  that  certain  other 
maneuvers  and  procedures  may  be 
performed  in  an  airplane  simulator,  an 
appropriate  training  device,  or  a  static 
airplane  as  permitted  in  Appendix  E  to 
this  part. 

(d)  If  the  certificate  holder's  approved 
training  program  includes  a  course  of 
training  utilizing  an  airplane  simulator 
under  S  121.409  (c)  and  (d)  of  this  part. 
each  pilot  must  successfully  complete — 

(1)  With  respect  to  §  121.409(c)  of  this 
part — 

(i)  Training  and  practice  in  the 
simulator  in  at  least  all  of  the 
maneuvers  and  procedures  set  forth  in 
Appendix  E  to  this  part  for  initial  fiight 
training  that  are  capable  of  being 
performed  in  an  airplane  simulator 
without  a  visual  system;  and 

[ii]  A  fiight  check  in  the  simulator  or 
the  airplane  to  the  level  of  proficiency  of 
a  pilot  in  command  or  second  in 
command,  as  applicable,  in  at  least  the 
maneuvers  and  procedures  set  forth  in 
Appendix  F  to  this  part  that  are  capable 
of  being  performed  in  an  airplane 
simulator  without  a  visual  system. 

(2)  With  respect  lo  S  121.409(d)  of  this 
part,  training  and  practice  in  at  least  the 
maneuvers  and  procedures  set  forth  in 
the  certificate  holder's  approved  low- 
altitude  windshear  fiight  training 
program  that  are  capable  of  being 
performed  in  an  airplane  simulator  in 
which  the  maneuvers  and  procedures 
are  specifically  authorized. 

8.  By  amending  §  121.427  by  revising 
the  introductory  text  of  paragraph  (djjl) 
to  read  as  follows: 

5  121.427    Recurrent  training. 


procedures  set  forth  in  the  certificate 
holder's  approved  low-altitude 
windshear  fiight  training  program  and 
fiight  training  in  maneuvers  and 
procedures  set  forth  in  Appendix  F  to 
thia  part,  or  in  a  fiight  training  program 
approved  by  the  Administrator,  except 
as  follows — 


td)  •  •  • 

(1)  For  piloU,  flighl  traming  in  an 
approved  simulator  in  maneuvers  and 


9.  By  amending  {  121.433  by  revising 
paragraph  [c)(2]  and  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§121.433    Training  required. 


(c)  •  •  • 

(2)  For  pilots,  a  proficiency  checlt  as 
provided  in  §  121.441  of  this  part  may  be 
substituted  for  the  recurrent  flight 
training  required  by  this  paragraph  and 
the  approved  simulator  course  of 
training  under  §  121.409(b)  of  this  part 
may  be  substituted  for  alternate  periods 
of  recurrent  flight  training  required  in 
that  airplane,  except  as  provided  in 
paragraphs  (d)  and  (e)  of  this  section. 

(e)  Notwithstanding  paragraphs  (c)(2) 
and  (d)  of  this  section,  a  proficiency 
check  as  provided  in  i  121.441  of  this 
part  may  not  be  substituted  for  training 
in  those  maneuvers  and  procedures  set 
forth  in  a  certificate  holder's  approved 
low-altitude  windshear  flight  trainmg 
program  when  that  program  is  included 
in  a  recurrent  flight  training  course  as 
required  by  {  121.409(d)  of  this  part. 

10.  By  amending  Part  121,  Appendix  E 
by  revising  the  first  paragraph  to  read  as 
follows: 

Appendix  E— Flight  Training 
Requirements 

The  maneuvers  and  procedures 
required  by  §  121.424  of  this  part  for 
pilot  initial,  transition,  and  upgrade 
flight  training  are  set  forth  in  the 
certificate  holder's  approved  low- 
altitude  windshear  fiight  training 
program  and  in  this  appendix  and  must 
be  performed  infiight  except  that 
wmdshear  maneuvers  and  procedures 
must  be  performed  in  an  airplane 
simulator  in  which  the  maneuvers  and 
procedures  are  specifically  authorized  to 
be  accomplished  and  except  to  the 
extent  that  certain  other  maneuvers  and 
procedures  may  be  performed  in  an 
airplane  simulator  with  a  visual  system 
(visual  simulator),  an  airplane  simulator 
without  a  visual  system  (nonvisual 
simulator),  a  training  device,  or  a  static 
airplane  as  indicated  by  the  appropriate 
symbol  in  the  respective  column 
opposite  the  maneuver  or  procedure. 


PART  135— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

11.  The  authority  citation  for  Part  135 
continues  to  read  as  follows: 

Authority:  49  U  S  C.  1354(a).  13SS|al,  1421 
through  1431,  and  1502;  4S  U.S  C.  106(g) 
(Revised  Pub.  L  97-449.  (anuary  12. 1983). 

12.  By  revising  i  135.10  to  read  as 
foilows: 

§135.10    Compliance  dates  lor  certain 
rules. 

.After  January  2. 1991.  no  certificate 
holder  may  use  a  person  as  a  fiight 
crevmiember  unless  that  person  has 
completed  the  windshear  ground 
traming  required  by  IS  135.3451b)(6)  and 
135.3511b)l2)  of  this  part. 

13.  By  amending  §  135.293  by  revising 
paragraph  (a)(7)  to  read  as  follows: 

§  13S.293    Initial  and  recurrent  pilot  testing 
requirements. 

(ar  •  • 

(7)  Procedures  for — 

(i)  Recognizing  and  avoiding  severe 
weather  situations; 

(ii)  Escaping  from  severe  weather 
situations,  in  case  of  inadvertent 
encoimters.  including  low-altitude 
windshear  (except  that  rolorcrafl  pilots 
are  not  required  to  be  tested  on  escaping 
from  low-altitude  windshear);  and 

(iii)  Operating  m  or  near 
thunderstorms  (including  best 
penetrating  altitudes),  turbuient  air 
(inc)uding  clear  air  turbulence),  icing, 
had,  and  other  potenUally  hazardous 
meteorological  conditions;  and 
..... 

14.  By  amending  f  135.345  by  revising 
paragraph  (b)(6)  to  read  as  follows: 

§  13S.34S    Pilots:  InKisI,  transition,  and 
upgrade  ground  training. 

lb)  •   •   • 

(6)  Procedures  for — 

(i)  Recognizing  and  avoiding  severe 
weather  situations; 

(ii)  Escaping  from  severe  weather 
situations,  in  case  of  inadvertent 
encounters,  inciuding  ]ow-altitude 
windshear  (except  that  rolorcraft  pilots 
are  not  required  to  be  trained  in 
escaping  from  iow-altitude  windshear); 
and 

(iii)  Operating  in  or  near 
thunderstorms  (including  best 
penetrating  altitudes),  turbulent  air 
(including  clear  air  turbulence),  icing, 
hail,  and  other  potentially  hazardous 
meteorological  conditions; 

15.  By  amending  §  135.351  by  revising 
paragraph  (b)(2)  to  read  as  follows: 
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!  135-351     Recurrent  training. 


(2)  Instruction  as  necessary  m  the 
subjects  required  far  initial  ground 

training  by  th:5  subpdrt.  as  apprupriate. 
including  iow-aitilude  wmdahear 
training  33  prescribed  in  5  135.345  of  this 
part  and  emergency  tr-jin;nu. 


issued  in  Washington.  DC.  on  September 
-,  19fla. 

T.  Allan  McArtof. 
AdmwistraLj.'- 

[FR  Doc.  88-22088  Fiitnl  9-22-tte  4.68  pmj 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Parts  1421. 1477  and  1497 

Loan  and  Purchase  Programs;  Grains 
and  Similarly  Handled  Commodities 

AGENCY:  Commodity  Credit  Corporation. 

USDA. 

Acnoic  Final  rule. 

summary:  Public  Law  100-387.  the 
Disaster  Assistance  Act  of  1988  (the 
1988  Actt,  provides  for  the 
implementation  of  a  disaster  payment 
program  for  eligible  producers  for  losses 
of  19fl8  crop  production  due  to  drought. 
had.  excessive  moisture,  or  related 
condition  in  1988.  Generally,  to  be 
eligible  to  receive  a  payment  for  a  crop 
of  wheat,  feed  grams  (barley,  com.  grain 
Horghum,  oats),  upland  and  extra  long 
staple  cotton,  and  rice  (target  price 
commodities},  peanuts,  sugar,  tobacco, 
soybeans  and  nonprogram  crops,  a 
producer  must  have  suffered  a  loss  in 
excess  of  3.5  percent  of  a  farm's 
expected  production  for  that  crop.  This 
Fmai  rule  sets  forth  regulations  at  7  CFR 
Pan  1477  which  are  necessary  to 
establish  the  criteria  to  be  used  in 
making  such  disaster  payments  to 
eligible  producers.  This  final  rule 
adopts,  as  amended  on  August  30 
1  published  at  53  FR  340*>4.  on  Sept,  1, 
1988).  an  intenm  rule  published  on  April 
6  (53  FR  11239)  which  amended  7  CFR 
Part  1421  with  respect  to  the 
administration  of  the  Farmer-Owned 
Reserve  (FOR)  Program  This  final  rule 
further  amends  7  Cre  Part  1421  with 
respRCt  (o  the  FOR  Program  to 
implement  provisions  of  the  1988  .Act. 

This  final  rule  also  amends  7  CFR  Part 
1497  to  implement  provisions  of  the  1988 
Act  which  provide  that,  in  certain 
instances,  the  maximum  payment 
limitation  provisions  which  are 
applicable  to  the  Conser\'ation  Reserve 
Program  will  not  be  used  with  respect  to 
certain  specified  agreements. 
EFFECTIVE  TATE:  This  final  rule  shall 
become  effective  on  September  23.  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  K,  Aldrich.  Program  Specialist, 
Cotton.  Grain,  and  Rice  Price  Support 
Division  (CGRD).  Agricultural 
Stabilization  and  Conservation  Service 
(.ASCS),  United  States  Department  of 
Agriculture  (USDA),  P  O.  Box  2415. 
Washmgton.  DC.  Telephone:  (202)  447- 
6688. 

SUPPlfMEKTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  provisions  of  Executive 
Order  12291  and  Departmental 


Regulation  No.  1512-1  and  has  been 
classified  as  "major"  since  the  program 
will  have  an  annual  effect  on  the 
economy  exceeding  SlOO  million.  A  final 
regulatory'  impact  analysis  is  available 
from  the  above  named  individual 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
Commodity  Credit  Corporation  |CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  the  law  to  publish  a  notice 
of  proposed  rulemaking  with  respect  to 
the  Hubiect  matter  of  this  rule. 

An  Environmental  Evaluatjon  with 
respect  to  the  Disaster  Payment  Program 
has  been  completed.  It  has  been 
determined  that  this  action  is  not 
expected  to  have  a  significant  unpact  on 
the  quahty  of  the  human  environment.  In 
addition,  it  has  been  delennined  that 
this  action  will  not  adversely  affect 
environmental  factors  such  as  wildlife 
habitat,  water  quality,  air  quality,  and 
land  use  and  appearance.  Accordingly. 
neither  an  Elnvironmental  Assesamenl 
nor  an  Environmental  Impact  Statement 
13  needed. 

The  titles  and  numbers  of  the  federal 
assistance  program  to  which  this  rule 
applies  are  Title — Commodity  Loans 
and  Purchases— 10.051:  Cotton— 10.052; 
Feed  Grain— 10055;  Wheat— 10. 058; 
Rice — 10.065:  Conservation  Reserve 
Program — 10089;  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance. 

This  program/activity  is  not  subject  to 
the  provisions  of  Elxecutive  Order  12372 
which  requires  mtergovenmenlal 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 

Background 

Public  Law  100-387,  the  Disaster 
Assistance  Act  of  1988  (the  1988  Act), 
provides  that  disaster  payments  for 
prevented  planting  and  low  yield  losses 
will  be  made  to  producers  of  1988  crops 
of  wheat,  feed  grains,  upland  and  extra 
long  staple  cotton,  and  nee  |  target  price 
commodities),  peanuts,  sugarcane,  sugar 
beets,  tobacco,  soybeans,  and 
nonprogram  crops  if  there  has  been  a 
loss  of  production  for  such  a  crop  which 
is  greater  than  35  percent  of  the  farm's 
expected  production  determined 
according  to  yields  as  prescribed  m  the 
1988  Act  The  disaster  payment  which  is 
made  is  determined  by  multiplying  the 
applicable  payment  rate  by  the  loss  of 
production  suffered  in  excess  of  35 
percent.  The  1988  Act  specifies  the 
manner  in  which  each  of  these 
components  is  to  be  determined. 

The  1988  Act  also  provides  that  any 
person  who  has  qualifying  gross 
revenues  in  excess  of  52,000.000. 


annually  shall  not  be  eligible  to  receive 
any  disaster  payment.  The  1988  Act 
provides  that  qualifying  gross  revenue 
means,  if  a  majority  of  the  person's 
annual  income  is  received  from  farming, 
ranching,  and  forestry  operations,  the 
gross  revenue  from  such  operations. 
With  respect  lo  persons  who  receive 
less  than  a  majonty  of  their  gross 
income  from  such  operations,  the  gross 
revenue  from  all  sources  will  be 
considered.  For  purposes  of  determining 
a  "person",  7  CFR  Part  1477  provides 
that  the  provisions  of  7  CFR  Part  795 
shall  be  used. 

The  1988  Act  also  provides  with 
respect  to  any  loss  of  production  on  a 
farm  which  is  in  an  amount  equal  lo  35 
percent  or  less  that  al)  producers  on  the 
farro  who  received  1988  crop  advance 
deficiency  payments  will  not  be 
required  lo  refund  that  portion  of  such 
advance  which  would  otherwise  be 
requu-ed  lo  be  refunded  if  market  prices 
Increase  to  a  level  which  would  require 
repayment  in  accordance  with  section 
107C  of  the  Agnculmral  Act  of  1949.  as 
amended  (the  1949  Act).  The  1988  Act 
also  provides  that  producers  who  did 
not  request  advance  deficiency  payment 
with  respect  to  crops  for  which  such 
advances  were  made  available  may 
request  an  advance  payment. 
Accordingly,  7  CFR  Part  1477  provides 
that  such  a  request  must  be  made  by 
October  27, 1988. 

The  1988  Act  established  the  payment 
rates  which  will  be  used  in  making 
disaster  payments  The  payment  rates 
are  a  percentage  of  a  basic  payment  rate 
established  for  each  crop  and  such  rate 
varies  depending  upon  the  ioss  of 
production  suffered  by  the  producer.  For 
producers  who  are  participating  in  the 
production  ad)uslmen{  programs  for 
1988  target  price  commodities,  the  basic 
payment  rale  is  the  target  price  of  the 
commodity 

For  producers  of  such  crops  who  are 
not  enrolled  in  these  programs,  the  basic 
payment  rate  is  the  basic  county  loan 
rate  eslabhshed  for  the  commodity. 
With  respect  lo  peanuts,  the  basic 
payment  rate  is  the  national  price 
support  rate  determined  for  quota 
peanuts  or  additional  peanuts,  as 
applicable.  For  sugar  beets  and 
sugarcane,  the  basic  payment  rale  will 
he  set  at  a  level  which  is  fair  and 
reasonable  in  relation  lo  the  level  of 
price  support  established  for  the  1988 
crops.  With  respect  to  kinds  of  tobacco 
for  which  price  support  loans  are  made 
available,  the  basic  payment  rate  is  the 
national  average  loan  rate.  For  other 
kinds  of  tobacco,  soybeans,  and  all 
other  crops  for  which  payments  are 
authorized  to  be  made  by  the  1988  Act, 
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Commodity  Credit  Corporation  (CCCl  or 
the  State  Agricultural  Stabilization  and 
Conservation  comniitfee  (STCl.  on 
behaff  of  CCC.  shall  cstabtish  tbe  rate  as 
the  simple  average  price  received  by 
producers  of  the  commodity  duruig  the 
marketing  years  for  the  hnmediateJy 
preceding  five  crops  of  the  commotfity. 
excluding  the  year  in  which  the  average 
price  was  the  highest  and  the  year  in 
which  the  average  price  was  the  lowest. 
The  1588  Act  provides  that  the  Secretary 
shall  consider  as  separate  crops  a&d 
develop  separate  pajinent  rates,  insofar 
as  15  practicable,  for  different  varieties 
of  the  same  commodity  for  whadi  tfarre 
is  a  significant  difference  in  economic 
value  Accordingly.  7  CFR  Part  1477 
provides  thst  payis«ot  rales  n ill  be 
eslabhshed  for  aepairate  rarietics  taking 
into  account  market  factors  to  the  exteot 
reliable  data  is  available. 

The  1988  Ad  provides  that  the 
payment  rate  which  will  be  used  in 
making  a  disaster  payment  will  increase 
if  the  loss  of  prodactna  is  a  excess  of 
75  percent.  Accordingly,  for  losses  of 
production  which  are  in  excess  of  35 
percent  ai  the  farm  •  e^cpccted 
produUifln  but  wftuch  are  not  peater 
than  75  percent,  the  payment  rste  is  65 
percent  of  the  basic  payment  rate.  For 
losses  which  are  premier  than  75  perrenf, 
the  payment  rate  is  90  percent  of  the 
basic  payment  rate. 

The  disasfeT  payment  acreage  for 
prodvcer*  of  IMS  target  price  crvfm  who 
are  particrpeting  in  the  1988  progrants  is 
the  sum  of  the  arresge  planted  for 
harvest  and  the  acreage  prevented  from 
being  planted  because  of  drought,  hail. 
exces&ive  moisture,  or  related  condition 
in  1988  but  not  to  excfced  tfae  permirted 
acreage  eslabhshed  for  The  iann  ior  the 
commodity  Witb  rc^>ect  to  producers  of 
the  target  price  commodities  on  a  faxm 
not  participating  in  the  1988  programs. 
the  disaster  payment  acreage  Ht  the  sum 
of  the  acreage  planted  for  harv'est  and 
the  acreage  that  producers  were 
prevented  from  planting  because  of 
drought,  hail,  excessive  moisture  or 
related  condition  in  1968  not  to  exceed 
the  jreetcT  of  ft)  The  1987  planted  and 

1987  prevented  planted  acreage  minus 
the  1988  actual  pianled  acreage  or  |2}  a 
quantity  equal  to  the  average  oi  the 
1985. 1986,  and  1987  acreage  planted  and 
prevented  planted  acreage  minus  the 

1988  actual  planted  acreage.  The  amount 
of  payments  made  available  under 
either  method  is  reduced  by  a  factor 
eqmvaient  to  the  acreage  lirmtation 
program  percentage  which  was 
estabfished  for  the  1988  crop. 

Disaster  payment  aciea^  provisions 
of  the  1988  Act  which  are  applicable  lo 
peanuts,  sugar  beets.,  sugarcane. 


tobftcco.  sc^beans.  and  noaprogratn 
crops  are  sunilai  to  tfae  provisions  used 
to  establish  soch  screages  far  prodacers 
of  the  1968  target  pncc  commodities 
wha  are  not  parlicipetine  in  the  1988 
programs.  VanaLions,  however,  exist 
with  respect  to  peamUs  aad  tobacco  to 
take  into  account  iocreased  1968 
marketing  quotas  whicb  were 
established  for  these  crops  in 
accordance  with  the  A^icultural 
Adjustnwot  Act  of  1938.  as  amgnded 
Deficiencies  in  prodoctioo  of  peauits 
shall  taiue  into  account  whether  the 
defiaency  is  in  the  producboa  of  quota 
or  additiooai  peanuts.  Such  derMueocies 
in  production  of  quota  peanuts  shall  also 
take  utto  coasujeratioa  the  quantity  of 
poundage  quota  transferred  Eroa  the 
farm  {or  the  1988  crop  year.  The  amount 
of  uodensarketings  atthbutabic  to  a 
farm  £01  the  1388  crop  of  burlcy  or  fhie- 
cured  tobacco  or  quota  peanuts  shall  be 
reduced  by  the  quantity  for  which  a 
disaster  payment  is  made  to  producers 
on  the  £arvL 

For  all  crops,  adtustments  m  disaster 
payment  acreages  are  aiada  m  order  to 
take  into  account  crop  rotaboQ 
practices. 

hi  delenmoiog  whether  a  producer 
has  sulUred  a  loas  oi  at  least  3&  percent 
on  a  farm,  the  1988  farm  program 
payment  yield  wiU  be  used  for 
producers  of  the  target  price 
commodities.  With  respect  to  the 
detiinaukatioa  of  losses  by  prodacers  of 
1 1 )  tobacco,  sogarcane  and  v^^r  beets. 
the  county  average  yitiid  is  to  be  used; 
(2)  peanuU,  the  pro-am  yield  is 
required  to  be  used:  sod  13)  soybeans. 
the  1986  Act  specifies  that  the  ytf Id  to 
be  used  shall  be  the  State,  area,  or 
county  yield  adjusted  tor  adverse 
wea tiler  conditions  durui^  the  prenoaa 
three  crop  years,  as  deteruiocd  by  the 
Secretary.  Nonprogram  crop  yields  are 
based  upon  proven  yields  established 
from  data  provided  by  the  producer  with 
respect  to  at  least  one  of  tlue 
immediately  preceding  three  crop  years. 

If  such  daU  does  not  exist.  CCC  shall 
establish  such  yields  by  usuig  a  couoty 
average  yield.  Accordingh,'.  7  CFR  Part 
1477  provides  that  these  yiekis.  lo  the 
extent  possible,  will  be  based  opon 
statistics  of  the  Mauooal  Agncuitsral 
Statistics  Service  (NASS). 

The  Secretary  uiay  detemuie  a  de 
miniaos  yield  for  a  crop  at  a  ieve)  that 
will  minimize  the  incentive  ot  a 
producer  to  i '  indoo  a  crop  in  order  lo 
receive  a  disaster  paymenL  A  prodocer 
who  bad  production  lu  an  amount  which 
IS  equal  to  or  less  than  such  yield  wiQ  be 
considered  to  have  zero  production  for 
purposes  of  making  1988  disaster 
payments.  The  Secretary  has 


detCfBnned  to  implement  this  provistoo 
with  respect  to  bertey,  com,  oats. 
sof^HMi,  soybeans,  nee.  wticat  and  ELS 
and  upland  cotton  since  sn&KXiH  data 
IS  available  in  order  to  effectrvely 
administer  this  provieiaB.  Accordin^h;.  7 
CFR  Pari  1477  sets  torth  de  mmnms 
yielda  for  these  coaunodities-  Since  soch 
information  is  not  readify  aniLabic  with 
respect  to  the  other  commodities,  de 
minimis  y\e\^  will  not  be  established 
for  such  commodilies- 

The  Secretary  has  determmed  not  to 
exercise  the  diacretunary  aothonly  to 
make  acklitional  disaster  paymexits  for 
reductions  in  qvBJity  of  1986  crops  as  a 
result  of  droMght.  had.  cxcessrve 
moisture,  or  related  conditioa  si  1968. 
Accordingly.  7  CFR  Part  1477  does  doC 
set  forth  regalatioos  with  respect  to  this 
provisKML 

The  1988  Act  provides  that  the 
quanbty  00  which  participQtrap 
produoeri  ot  the  taifirt  price 
commodities  woaW  otherwise  hare 
earned  deSdency  payments  thall  be 
reduced  by  the  qoantity  on  which  a 
dtsaste*  payment  has  bees  recen'rd. 
The  19ee  Act  abo  prondcs  that  if  the 
Secretary  determines  that  any  prochicn' 
participating  in  a  1988  program  most 
refund  any  portKoi  of  the  advance 
defiueacy  pesrment,  because  of  the  total 
dencwtncy  peyment  being  less  than  the 
amount  advanced,  bach  refund  shall  not 
be  required  pnor  to  July  31. 1989. 

Prodiicers  parttopanniR  m  the  1988 
Wheat  and  Feed  Grain  Programs  who 
elected  after  March  11. 1988.  to  derote 
all  or  s  portion  i>f  the  permitied  acreai^ 
to  consemng  nses  may  now  elect 
whether  to  receive  doasier  payments  in 
lieu  of  the  deficiency  payment  which 
they  would  have  receiTed.  AccordmgJT. 
7  CFR  Part  1477  provides  that  produon 
must  make  soch  an  ekctioo.  m  wnting. 
by  October  27, 1988. 

The  1988  Act  provides  that  producers 
who  have  obtamf>d  Federal  Crop  or 
Muitiperil  crop  msurance  for  tfae  1SS£ 
crop  of  a  comcBodity  shall  have  their 
disaster  payment  reduced  by  the  amount 
by  which  the  lom  of  the  net  cTOp 
insirance  benefits  (gross  indemnity  Icsa 
prenuQta  peid)  and  the  computed 
disaster  payment  exceeds  the  Asaster 
payHient  acrtafte  times  the  disaster 
yield  times  the  applicable  payment  level 
for  the  commodity.  The  1968  Art  also 
provides  that  prodacers  who  receive 
benefits  under  this  An  must  ajzree  to 
obtain  muitiperil  crop  insurance,  imder 
the  Federal  Crop  bBHrsnce  Act  as 
amended,  for  the  1888  crop  of  the 
coBBodity  lor  which  a  19M  disaster 
payment  is  made  except  whesc  (1)  The 
producer  s  loas  oi  production  la  less 
than  65  percent;  [2]  crop  insurance  for 
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the  commodity  is  not  available:  (3)  the 
amount  of  the  producer's  annual 
premium  rate  ts  greater  than  125  percent 
of  the  average  premium  rate  for 
insurance  on  that  commodity  in  the 
county  in  which  the  producer  is  located; 
(4)  the  amount  of  the  producer's  annual 
premium  is  greater  than  25  percent  of 
the  amount  of  payment  received  under 
the  1988  Act;  or.  (5)  the  producer  can 
establish,  on  appeal  to  the  county 
Agricultural  Stabilization  and 
Conservation  conimittee.  that  the 
purchase  of  crop  insurance  would 
impose  an  undue  financial  hardship. 

The  1988  Act  provides  that  for  each 
person  the  sum  of  all  1968  disaster 
payments  made  with  respect  to  target 
price  crops,  peanuts,  sugar  beets,  sugar 
cane,  tobacco,  soybeans,  and 
nonprogram  crops  shall  not  exceed 
8100,000.  Additionally,  the  sum  of  such 
payments  made  and  benefits  received  in 
accordance  with  Title  VI  of  the  1949  Act 
which  relate  to  1988  livestock  feed 
losses  may  not  exceed  $100,000.  The 
1988  Act  also  provides  that  no  crop 
disaster  payments  are  to  be  made  to  the 
extent  that  Uvestock  emergency  benefits 
have  been  made  available  for  such  loss 
of  crop  production. 

Producers  may  elect  whether  to 
receive  benefits,  up  to  the  $100,000  limit 
under  the  program  and  nonprogram  crop 
provisions  of  the  1988  Act  or.  in  the  form 
of  livestock  emergency  benefits,  up  to 
the  annual  $50,000  limit  in  accordance 
with  Title  VI  of  the  1949  Act.  For  the 
purpose  of  applying  the  maximum 
payment  limitation  provisions  of  the 
1988  Act  such  determinations  are  to  be 
made  to  the  extent  possible  in 
accordance  with  the  maximum  payment 
limitation  provisions  of  the  Food 
Security  Act  of  1985.  The  regulations 
which  implement  the  provisions  of  the 
1985  Act  for  the  1988  crop  year  are  set 
forth  at  7  CFR  Part  795. 

Adverse  1988  weather  conditions  may 
affect  the  ability  of  sugar  processors  to 
physically  operate  sugar  processing 
plants.  Accordmgly,  the  1988  Act 
provides  that  a  producer  of  the  1988 
crops  of  sugar  beets  or  sugarcane  who  is 
unable  to  process  the  commodity  Into 
sugar  due  to  the  inability  of  local 
processing  plants  to  process  sugar  as  a 
result  of  drought,  hail,  excessive 
moisture,  or  related  condition  in  1988 
shall  be  eligible  for  a  disaster  payment 
for  any  loss  in  sugar  production 
attributable  to  such  inability.  These 
disaster  payments  are  required  to  be 
reduced  by  an  amount  equal  to  any 
proceeds  received  by  the  producer  from 
the  disposition  of  that  portion  of  the 
crop  on  which  disaster  payments  are 
made. 


Accordingly,  7  CFR  Part  1477  specifies 
the  manner  in  which  such  payments 
shall  be  made.  Generally,  eligible  losses 
must  be  directly  attributable  (o  the 
physical  inability  of  the  processing  plant 
to  operate  due  to  these  conditions,  Such 
inability  is  Umited  specifically  to 
operation  of  the  processor's  sugar 
extraction  equipment  and  specifically 
excludes  any  loss  of  production  directly 
or  indirectly  related  to  the  condition  of 
the  sugar  beets  or  sugarcane  as  the 
result  of  drought,  had,  excessive 
moisture,  or  related  condition.  For 
example,  any  loss  of  sugar  extraction 
due  to  excessive  moisture  which 
occurred  while  sugar  beets  were  in  the 
field  or  in  storage  are  not  included  in 
this  provision. 

In  order  to  assure  greater  accessibility 
to  grain  which  is  pledged  as  collateral 
for  CCC  farmer-owned  reserve  (FOR) 
loans,  section  303(a)  of  the  1988  Act 
provides  thai  once  the  market  pnce  for 
wheat  or  a  feed  grain  which  is  in  the 
FOR  Program  has  been  attamed  at 
anytime  during  the  1988  marketing  year 
for  such  a  commodity  that  producers 
may  repay  a  FOR  loan  for  that 
commodity  during  the  remainder  of  the 
marketing  year  without  the  payment  of  a 
penalty,  regardless  of  the  (hen  current 
market  pnce.  Accordingly,  7  CFR 
1421-758  is  added  (o  implement  this 
provision. 

Section  303(b)  of  the  1988  Act  also 
provides  for  greater  access  to  FOR  loan 
collateral  by  requinng  that  CCC  allow 
producers  to  acquire  through  the 
exchange  of  CCC  commodity  certificates 
FOR  grain  which  had  been  substituted 
for  FOR  loan  collateral  so  long  as  the 
loan  collateral  has  been  pledged  and 
redeemed  in  the  same  county 
Accordingly,  a  new  $  1421.756  is  added 
to  the  FOR  Program  regulations  to 
reflect  these  provisions. 

On  April  6. 1968.  (53  FR  11239)  an 
interim  rule  was  published  which 
amended  7  CFR  Part  1421  to  reflect 
amendments  to  (he  1949  Act  which 
related  to  the  FOR  Program.  No 
comments  were  received  in  response  to 
the  interim  rule-  Subsequently,  on 
August  30. 1988  (53  FR  34004]  7  CFR 
1421.741.  which  had  been  amended  by 
the  Apnl  6  inlenm  role,  was  further 
amended  by  a  final  rule.  Accordingly. 
the  April  6  interim  rule  is  adopted 
without  change,  except  as  amended  by 
the  August  30  final  rule. 

Section  322  of  the  1988  Act  provides 
that  effective  beginning  with  the  1968 
crop  year  with  respect  to  Conservation 
Reser\e  Program  annual  rental 
payments,  section  1234(ri  of  the  Food 
Security  Act  of  1985,  as  amended,  is 
amended  to  provide  that  the  maximum 


payment  limitation  provisions  of  that 
section  and  section  1305(d)  of  the 
Agricultural  Reconciliation  Ac(  of  1987 
shall  nol  be  applicable  to  certain 
payments  received  by  a  State,  political 
subdivision,  or  agency  thereof.  Such 
exempt  paymenis  are  payments  which 
are  received  under  a  special 
conservation  reserve  enhancement 
program  carried  out  by  that  entity  that 
has  been  approved  by  the  Secretary. 
Accordingly,  the  maximum  payment 
limitation  provisions  of  7  CFR  Part  1497 
are  amended  lo  reflect  this  change. 

List  of  Subjects 

7  CFR  Part  142J 

Grains.  Loan  Programs/Agriculture. 
Price  Support  Programs,  Warehouses. 

7  CFR  Part  1477 

Disaster  Payment  1988  Crops. 
7  CFR  Part  1497 

Price  Support  Programs. 

Final  Rule 

Accordmgly.  with  respect  lo  chapter 
XIV  of  Title  7  of  the  Code  of  Federal 
Regulations: 

PART  1421H  AMENDED) 

1.  The  authonty  citation  for  7  CFR 
Part  1421  ts  revispd  lo  read  as  follows: 

Authority:  Se<;s.  4  and  S  of  the  Commodity 
Credit  Corporation  Charier  Act.  as  amended. 
ftZ  Slat.  1070.  as  amended.  1072  (15  U  S.C 
714b  and  714c;  sees.  101.  201.  301.  401.  403  and 
40S  of  the  Asncultural  Act  of  1949,  as 
amended.  63  slat.  1051.  as  amended.  10S2  as 
amended.  10.S3  as  amended,  1054  as  amended 
17  US  C  1441.  1446.  1447.  1421.  1423,  and 
1425):  sees  lOlA.  105C.  and  107D  of  Pub.  L 
99-19a,  unless  otherwise  noted. 

2.  The  interim  role  amending  Part  1421 
which  was  published  in  the  Federal 
Register  on  April  6, 1968  (53  FR  11239]  is 
adopted  as  a  final  rule  except  to  the 
extent  that  7  CFR  1421,741  was  revised 
by  the  final  rule  published  on  September 
1.  1968  (53  FR  34004). 

3.  A  new  {  1421.756  is  added  to  read 
as  follows: 

S  1421.7Se    SpKM  r\M%  for  1964 
marketing  y«ars. 

(a)  Release  Once  the  release  price  for 
a  commodity  is  attained  during  the  1988 
marketing  year,  producers  may  repay  a 
loan  made  in  accordance  with  this 
subpart  at  anytime  during  the  remainder 
of  such  year  without  (he  payment  of  any 
penalty,  regardless  of  the  then  current 
market  price.  This  section  shall  not 
affect  in  any  way  the  manner  in  which 
storage  paymenis  and  the  accroal  of 
interest  are  determined. 
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(b)  Certificate  exchanges.  During  the 
1988  marketing  year,  producers  may 
acquire  commodities  substituted  for 
commodities  originally  pledged  as 
collateral  for  FOR  loans  made  in 
accordance  with  this  subpart  if  the 
substituted  commodities  have  been 
pledged  as  a  collateral  and  redeemed 
within  the  same  county. 

4.  Part  1477  is  revised  as  follows: 

PART  1477— DISASTER  PAYMENT 
PROGRAM  FOR  1988  CROPS 

Sec 

1477  1    General  statement. 

1477.2  Administration, 

1477.3  Definitions. 

1477.4  Availability  of  disaster  payments. 

1477.5  Disaster  benefits. 

1477.6  F^tablishmen)  of  different  payment 
rates  and  yields  for  the  same 
nonprogram  crop 

1477.7  Filing  appli(.dtion  for  payment- 
1477  8    Report  of  acreape.  production 

disposition,  and  mdemnity  payments. 

1477.9  Payment  limitations. 

1477.10  Speaal  provisions  for  sugar,  buriey 
and  flue-cured  tobacco,  and  peanuts. 

1477-11     Misrepresentation,  scheme  and 

device,  and  fraud. 
1477  12    Refunds  to  CCC. 
1477.13    Cumulative  liability. 
1477 14    Appeals. 
1477-15    Liens. 

1477.16  Other  regulations. 

1477.17  OMB  cxinlrol  numbers  assigned 
pursuant  lo  the  Paperwork  Reduction 
Art 

Autbority:  Sections  201  through  212  of  the 
Disaster  Rehef  Act  of  1986  (Public  Law  100- 
367):  Sections  4  and  5  of  the  Conunod>ry 
Cmht  Corporation  Charier  Act.  as  amended 
82  Slat  1070.  as  amended.  1072  (15  U  S.C. 
714b  and  714c). 

91477.1    General  Btatement. 

This  part  implements  a  Disaster 
Payment  Program  for  the  1988  crop  year 
aa  provided  by  the  Disaster  Assistance 
Act  of  1988  (Pub.  L  100-387).  The 
purpose  of  the  program  is  tt    lake 
disaster  payments  to  eligible  producers 
on  a  farm  that  has  suffered  a  loss  uf 
production  of  1988  crops  due  lo  drought. 
hail,  excessive  moisture,  or  related 
condition  m  1988. 

S  1477.2    Admlnlstr«tk>n. 

|a)  The  program  will  be  administered 
under  the  genera!  supervision  of  the 
Executive  Vice  President  Commndity 
Credit  Corporation  (CCC).  and  shall  be 
carried  out  in  the  field  by  State  and 
county  Agricultural  Stabilization  and 
Conservation  committees  (State  and 
county  committees). 

|b)  State  and  county  committees  and 
representatives  and  employees  thereof 
do  not  have  the  authority  to  modify  or 
waive  any  of  the  provisions  of  this  part 
as  amended  or  supplemented. 


(c)  The  State  committee  shall  take  any 
actjon  required  by  this  part  which  has 
not  been  taken  by  the  county  committee. 
The  State  committee  shall  also: 

(1)  Correct  or  require  a  county 
committee  to  correct,  any  action  taken 
by  such  county  committee  which  is  not 
in  accordance  with  this  pari,  or 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  which  is  not 
in  accordance  with  this  part. 

(d)  CCC  shall  determine  all  yields  and 
prices  determined  under  this  Part  and 
may  utilize  any  agency  of  the 
Department  of  Agriculture  in  making 
such  determinations.  To  the  extent 
practicable.  CCC  will  use  data  provided 
by  the  National  Agricultural  Statistical 
Service  (NASS)  and  the  Farmers  Home 
Administration  [FmHA).  Any  reference 
in  this  PART  lo  NASS  shall  not  restnc  t 
CCC  from  using  data  from  other  sources. 

(e|  No  delegation  herein  to  a  Slate  or 
county  committee  shall  preclude  the 
Executive  Vice  President  CCC.  or  a 
designee,  from  determining  any  question 
arising  under  the  program  or  from 
reversing  or  modifying  any 
determination  made  by  a  Slate  or 
county  committee. 

§  1477 J    Dtffinltiona. 

In  determining  the  meanings  of  the 
provisions  of  this  part,  unless  the 
context  indicates  otherwise,  words 
imparting  the  singular  include  and  apply 
to  several  persons  or  things,  words 
imparting  the  plural  include  the  singular. 
words  tnparting  the  masculine  gender 
include  the  feminine  as  well,  and  words 
used  in  the  present  tense  include  the 
past  and  future  as  well  as  the  present. 
The  following  terms  shall  have  the 
following  meanings  and  all  other  words 
and  phrases  shall  have  the  meanings 
assigned  lo  them  in  the  regulations 
governing  the  reconsititution  of  farms  m 
Part  719  of  this  title  or  in  the  regulations 
applicable  to  the  production  adjustment 
programs  for  feed  grains,  rice,  upland 
and  extra  long  staple  cotton,  wheat  and 
related  programs  set  forth  in  Part  1413  of 
this  title. 

(a)  "Target  Price  Commodities" 
means  a  crop  of  wheat,  feed  grains 
(com.  grain  sorghum,  barley,  and  oats), 
upland  and  extra  long  staple  (ELS) 
cotton,  or  nce. 

(b)  "Actual production" means  the 
quantity  of  the  crop  actually  harvested 
or  which  could  have  been  harvested  as 
determined  by  the  county  committee  in 
accordance  with  instructions  issued  by 
the  Deputy  Administrator.  Slate  and 
County  Operations  (Deputy 
Administrator).  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS).  However,  if  an  eligible  producer 
has  actual  or  appraised  production 


equal  to  or  less  than  the  specified 
quantity  for  the  following  commodities, 
such  prx)duction  shall  be  considered  to 
be  zero: 

(1)  Barley — 4  bushels  per  acre. 

(2)  Com — 7  bushels  per  acre. 

(3)  Oats — 4  bushels  per  acre. 

(4)  Rice — 5  hundredweight  per  acre. 

(5)  Sorghum — 5  bushels  per  acre. 
161  Soybeans— 2  bushels  per  acre. 

(7)  Wheat — 3  bushels  per  acre. 

(8)  Upland  and  ELS  cotton^*^  of  the 
farm's  program  payment  yneld. 

(c)  "Nonprogram  crop"means  a  crop 
produced  on  a  farm  for  sale  or  exchange 
on  a  commercial  basis  in  a  large  enough 
quantity  to  have  a  substantial  impact  on 
the  producer's  income,  as  determined  tiy 
ihe  county  committee  in  accordance 
with  instructions  issued  by  the  Deputy 
Administrator,  which  is  nol  a  crop  of  a 
1988  target  pnce  commodity,  quota  or 
additional  peanuts,  sugarcane,  sugar 
beets,  tobacco  subject  to  marketing 
quotas,  or  soybeans. 

(d)  "Disaster payment  yield"  means; 
(11  For  1988  target  price  commodities 

with  respect  to  farms  participating  and 
not  participating  in  the  1968  program, 
the  1988  farm  program  payment  yield 
determined  in  accordance  with  Part  U!3 
of  this  title; 

(21  For  peanuts,  the  1988  farm  yield 
determined  in  accordance  with  Part  72.^ 
of  this  title; 

(3)  For  sugarcane,  sugar  beets,  and  all 
kmds  of  tobacco  the  average  of  the  1983 
through  1987  county  average  yield  as 
determined  by  NASS.  excluding  the  year 
in  which  the  yield  was  the  highest  and 
the  year  in  which  the  yield  was  the 
lowest: 

(4)  For  soybeans,  the  average  of  the 
county  average  yield  for  the  years  1985 
through  1987.  adjusted  for  adverse 
weather  conditions,  m  accordance  with 
instructions  issued  by  the  Deputy 
Admmistralor 

(5)  For  nonprogram  crops,  the  average 
of  the  county  average  yields  for  the 
years  1983  through  1987  as  determined 
by  NASS.  excluding  the  year  in  which 
the  yield  was  the  highest  and  the  year  in 
which  the  yield  was  the  lowest 
However,  eligible  producers  of 
nonprogram  crops  may  submit 
production  evidence  of  actual  crop 
yields  for  any  of  the  immediately  three 
preceding  crop  years.  In  such  cases,  the 
yield  for  a  farm  shall  be  based  on  any 
actual  crop  yields  established  by  the 
producer  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator. 

(e)  "Expected production" menns: 
(1 )  For  target  price  commodities  on 

farms  participating  in  the  1988  Acreage 
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Reduction  Program,  the  disaster 
payment  yield  times  the  smaller  of: 

[ij  The  1988  permitted  acreage  for  the 
crop:  or 

(u)  The  sum  of  the  1988  actual  planted 
acrea:?e  and  the  1988  prevented  planted 
acreage  of  the  crop  as  approved  by  the 
county  committee, 

[Z]  For  target  price  commodities  on 
farms  not  participating  in  the  1988 
Acreage  Reduction  Program  and  for 
peanuts,  sugarcane,  sugar  beets. 
soybeans,  tobacco  other  than  burley 
tobacco,  and  nonprogram  crops,  except 
as  provided  m  paragraph  (e)  13)  through 
(5]  of  this  section,  the  disaster  payinent 
yield  times  the  sum  of: 

(i)  The  1968  planted  acreage  of  the 
crop,  and 

[ii}  The  1988  prevented  planted 
acreage  credited  for  disaster  payment 
purposes  not  to  exceed  the  larger  of: 

(A)  Tlie  1987  planted  and  approved 
prevented  planted  acreage  of  the  crop 
minus  the  1988  planted  acreage  of  the 
crop,  or 

(B)  The  average  of  the  1985. 1986.  and 

1987,  planted  and  approved  prevented 
planted  acreage  of  the  crop  minus  the 
1988  planted  acreage  of  the  crop. 

(3)  For  quota  kinds  of  tobacco  other 
than  burley  and  flue-cured,  the  expected 
production  as  determined  according  to 
paragraph  [ell 2]  of  this  section  shall  no! 
exceed  the  result  of  multiplying  the  1988 
effective  farm  acreage  allotment  times 
the  disaster  payment  yield. 

(4)  For  buriey  tobacco,  the  smaller  of: 
(i)  The  disaster  payment  yield  times 

the  sum  of  the  acn?age  of  burley 
lobacco 

(A)  That  weis  planted  on  the  farm  in 

1988.  mcludmg  any  faded  acreage: 

(B)  For  which  prevented  planted 
acreage  credit  is  approved  by  the  county 
committee  w-th  respect  to  the  198B  crop: 
and 

fC)  Determined  by  dividing  the 
quantity  of  any  unmarketed  tobacco  on 
hand  from  the  1987  crop  by  the  disaster 
payment  yield,  or 

(ii)  The  1988  effective  farm  marketing 
quota,  incJudmg  the  effective  quota 
resulting  from  a  transfer  of  quota  after 
July  1  under  the  oatxiral  disaster  transfer 
provisions  of  Part  726  of  this  Titie 

(5)  For  flue-cured  tobacco,  ibe  smaller 
of 

(i)  The  1988  effective  farm  marketmg 
quota,  including  the  effective  quota 
reeultuig  from  a  trsnafer  of  quota  after 
|une  30  under  the  nalunii  disaster 
provitions  of  Part  725  of  this  Titie;  or 

(ill  The  aum  of: 

[A)  The  quantity  determined  under  the 
provisions  of  paragraph  [e\{Zi  of  this 
sectioD. 

(B)  The  quantity  of  any  unmarketed 
tobacco  on  hand  from  the  1987  crop,  and 


(C)  The  amount  by  which  the  farm's 
1986  basic  quota  exceeds  the  1987  basic 

quota. 

(6)  With  respect  to  crops  planted  in  a 
rotation,  the  most  recent  corresponding 
yearls)  in  the  rotation  shall  be 
substituted  for  the  1985.  1986.  and  1987 
crop  for  purposes  of  determining  the 
prevented  planted  acreage  credit 

(f)  "Eligible  disaster  '  means  droup,hl. 
hail,  exceaaive  moisture,  including  insect 
infestation  or  disease  caused  by  these 
penis. 

(yl  "Eli^ib/e  Producer"  means,  with 
respect  to  a  crop  for  whirii  an 
application  for  disaster  pa>Tnent  has 
been  made  under  this  part  a  person 
who  as  owner,  landlord,  tenant,  or 
sharecropper  is  entitled  to  share  m  such 
crops,  or  the  proceeds  therefrom, 
available  for  marketing  from  the  farm  or 
would  have  been  if  such  crop  had  been 
produced.  However,  such  a  person,  as 
defined  in  Part  795  of  this  Title,  who  has 
annual  gross  income  in  excess  of  $2.0 
million  shall  not  be  ehjfible  to  receive 
disaster  payments  under  this  Part.  For 
purposes  of  this  determination,  annual 
gross  mcome  means: 

(1)  With  respect  to  a  person  who 
receives  more  than  50  percent  of  such 
person  s  gross  mcome  from  farming, 
ranching,  and  forestry  operations,  the 
annual  gross  income  from  such 
operations:  and 

(Z)  With  respect  to  a  person  who 
receives  50  percent  or  less  of  such 
person's  gross  income  from  farming, 
ranching,  and  forestry  operaliotis,  the 
person's  total  gross  income  from  all 
sources. 


S  1 477.4    AnanaWy  Of  dtaMtw  paymwita. 

Disaster  payments  will  b*»  made 
available  to  eligible  producers  of  1988 
target  price  commodities,  peanuts, 
tobacco,  sugarcane,  sugar  beets. 
soybeans,  and  nonprogram  crops  who 
suffered  losses  because  of  an  ebgible 
disaster  in  1998  m  accordance  with  the 
Disaster  Assistance  Act  of  1988 

S  1477.S    Dtsaatar  benaflta. 

(a)  Eligibility  for  disaster  payments 
Disaster  payments  for  prpvented 
plantmg  and  low  yield  losses  on  19S8 
crops  arc  autbonzed  to  be  made  tf 
producers  if 

(I]  The  farm  operator  submits  an 
.•\p5)licat]OD  for  Disaster  Credit  iForm 
ASCS-S74).  m  accordance  with 
instructmns  issued  by  the  Deputy 
Adminutratar 

(2)  The  farm  operator  submits  a  report 
of  production  and  disposition  jForm 
ASCS-658)  IS  accordance  with  \  147711. 
and 

\'i]  The  county  committee  determmes 
that  because  of  an  eligible  disaster 


condition  in  1986,  producers  on  a  farm 
were: 

(i)  Prevented  from  planting  an  eligible 
commodity,  or 

(li)  Unable  (o  har\'est  at  least  65 
percent  of  the  expected  production,  as 
determined  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator. 

(b)  Lijss  of  production.  (1)  The  loss  of 
production  thai  shall  be  used  m  making 
a  disaster  payment  shall  be  that 
quantity  of  production  in  excess  of  35 
percent  of  expected  production  of  a 
commodity  that  producers  on  a  farm 
were  unable  to  harvest  due  to  a  reduced 
yield  or  the  producers  were  prevented 
from  planting  to  such  crop  as  a  result  of 
an  eligible  disaster 

12)  The  liiss  of  production  for  peanuts 
shall  be  prorated  between  quota 
peanuts  and  additional  peanuts.  The 
loss  of  production  of  quota  peanuts  shall 
be  determined  by  multiplying  the  total 
loss  of  production  for  peanuts  times  a 
factor  determined  by  dividing  the 
effective  farm  poundage  quota,  pnor  to 
any  fall  transfer,  by  the  expected 
production  for  the  farm.  The  loss  of 
production  for  additional  peanuts  shtill 
be  determined  by  subtracting  the  loss  of 
quota  production  from  the  total  loss  of 
production. 

(3|  !f  peanut  quota  is  transferrpd  from 
a  farm  under  the  fall  transfer  provisions 
in  Part  739  of  this  title,  the  loss  of 
production  of  quota  peanuts  delerminad 
in  paragraph  (b)(2)  of  this  section  shall 
be  reduced  to  the  extent  of  such 
quantity  transferred  To  the  extent  of  the 
quantity  available,  the  reduction  shall 
be  made  from  the  loss  of  production 
which  otherwise  would  have  been  paid 
at  the  rale  based  upon  90  percent  of  the 
bask:  payment  rate  for  quota  peanuts 
and  any  remainder  of  the  quantity  to  be 
reduced  shall  be  reduced  from  the  loss 
of  production  which  otherwise  would 
have  been  paid  at  the  rate  based  upon 
85  percent  of  the  basic  payment  rate  for 
quota  peanuts.  H  the  transferred  quota 
exceeds  the  loss  of  production  of  quota 
peanuts,  no  further  reductions  are 
required  after  the  loss  of  production  of 
quota  peanuts  has  been  completely 
voided. 

(c)  Basic,  payment  rale.  The  disaster 
basic  payment  rate  afaall  be 

(1)  The  established  target  prices  for 
the  1988  target  prioe  oomroodities  for 
producers  on  farms  participating  m  the 
l9Wpro||ram: 

(2)  The  baaic  ooanty  loan  rates  for  tfae 
1988  tarjiet  pnoe  conuaodities  for 
prodocen  on  fanns  not  participating  In 
the  1988  program: 
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(3)  The  1988  National  loan  rates  for 
quota  and  additional  peanuts  and  quota 
kinds  of  tobacco; 

(4)  The  applicable  support  pnce  for 
sugar  beets  and  sugarcane,  determined 
by  regions,  for  the  1988  crop. 

(5)  For  all  other  eligible  crops,  a  rate 
equal  to  the  simple  average  price 
received  by  producers  for  the  marketing 
years  for  the  immediately  preceding  five 
crops  of  the  commodity,  excluding  the 
highest  and  lowest  average  prices  in 
such  period. 

(d)  Payment  computation.  (1)  Disaster 
payments  shall  be  made  in  an  amount 
determined  by  multiplying  the  amount  of 
toss:  (i)  In  excess  of  35  percent  and  up  to 
and  including  75  percent,  times  65 
percent  of  the  basic  payment  rate:  and 
(ii|  In  excess  of  75  percent,  times  90 
percent  of  the  basic  payment  rate. 

(2)  With  respect  to  eligible  producers 
of  target  price  commodities  who  are  not 
participants  in  the  1988  acreage 
reduction  programs,  such  computed 
disaster  pa>Tnenl  amount  shall  be 
reduced  by  a  factor  equal  to  the  acreage 
reduction  factor  which  was  applicable 
for  the  1988  crop  of  such  commodities. 

(e)  Division  of  payments.  Each  eligible 
producer's  share  of  a  disaster  payment 
shall  be  based  on  the  eligible  producer's 
share  of  the  crop  or  the  proceeds 
therefrom  or,  if  no  crop  was  produced, 
the  share  which  the  eligible  producer 
would  have  otherwise  received  if  the 
crop  had  been  produced. 

5  1477.6    Establishmant  of  Dittereni 
Payment  Rates  and  Yields  for  the  Same 
Nonprogram  Crop. 

Separate  payment  rales  and  yields  for 
the  same  nonprogram  crop  shall  be 
established,  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator,  when  there  is  supporting 
NASS  data  available  to  justify 
establishing  such  rates  and  yields. 

§  1477.7    Filing  Application  for  Payment. 

(a)  Place  of  filing.  Applications  for 
payment  shall  be  filed  by  the  applicant 
with  the  county  ASCS  office  serving  the 
county  where  the  producer's  farm  ia 
located  for  administrative  purposes. 

(b)  Time  filing  An  application  for 
payment  shall  be  filed  as  soon  as 
practicable  after  the  producer's 
eligibility  has  been  established  in 
accordance  with  1477, 5(a).  Applications 
for  payment  must  be  filed  no  later  than 
March  31. 1989. 

(c)  Eligible  producers  who  did  not 
request  an  advance  deficiency  payment 
for  the  1988  crops  of  wheal,  feed  grains. 
upland  cotton,  or  rice  prior  to  August  11. 
1988.  may  request  such  payments  by 
making  such  a  request  in  the  county 
office  by  October  27. 1968. 


(d)  Any  eligible  producer  who  elected 
after  March  11. 1988.  to  devote  all  or  a 
portion  of  a  farm's  permitted  wheat  or 
permitted  feed  gram  acreage  to 
conservation  or  other  uses  in 
accordance  with  Part  1413  of  this  title 
may  request  that  disaster  payments  be 
made  available  under  this  part  with 
request  to  such  acreage  in  lieu  of  any 
payment  made  available  under  Part  1413 
of  this  title  if  a  vmllen  request  is 
received  from  the  producer  by  the 
county  office  by  October  27.  1938. 

9  1477.8    Report  of  acreage,  production 
diaposttlon,  and  Indemnity  payments. 

la)(l)  Eligible  producers  shall  report. 
in  accordance  with  instructions  issued 
by  the  Deputy  Administrator,  the 
acreage,  production,  and  disposition  of 
all  commodities  produced  in  1988  for 
which  an  application  for  a  dis.3ster 
payment  is  filed: 

(2)  If  there  has  been  a  disposition  of 
crop  production  through  commercial 
channels,  the  eligible  producer  must 
furnish  documentary  evidence  of  such 
disposition  in  order  to  verify  the 
information  provided  on  the  report. 
Acceptable  evidence  shall  include,  but 
is  not  limited  to.  such  items  as  the 
original  or  a  copy  of  commercial 
receipts,  peanut  and  tobacco  marketing 
cards,  gm  records,  CCC  loan  documents, 
settlement  sheets,  warehouse  ledger 
sheets,  elevator  receipts  or  toad 
summaries: 

(3)  If  there  has  been  a  disposition  of 
crop  production  other  than  through 
commercial  channels,  the  eligible 
producer  must  furnish  such 
documentary  evidence  as  the  county 
committee  determines  to  be  necessar>'  in 
order  to  verify  the  information  provided 
by  the  producer. 

(b)  Eligible  producers  who  have 
purchased  crop  insurance  with  respect 
to  a  crop  for  which  a  disaster  payment 
IB  made  must  present  evidence  of  the  net 
amount  of  indemnity  paj^nent  received 
(gross  indemnity  less  premium  paid)  or 
to  be  received  for  each  such  crop  in 
accordance  with  instructions  issued  by 
the  Deputy  Administrator. 

S  1477.9    Payment  Hmttatlona. 

(a)  Disaster  payments  made  to  eligible 
producers  shall  be  reduced  as  provided 
in  this  section.  For  the  purpose  of 
making  such  payment  reductions,  the 
term  "producer"  shall  be  considered  to 
mean  the  term  "person"  as  defined  in 
Part  795  of  this  title.  Payments  for  each 
eligible  producer  for  each  eligible 
commodity  shall  be  reduced  by  the 
amount  by  which  the  sum  of  the  disaster 
payment  and  the  net  amount  of  crop 
insurance  indemnity  payments  (gross 
indemnity  less  premium)  exceeds  100 


percent  of  the  expected  production 
times: 

(1)  For  eligible  producers  participating 
in  the  1968  programs  for  target  price 
coTiimodities.  the  1988  target  price  for 
the  commodity; 

(2)  For  eligible  producers  of  target 
price  commodities  who  are  not 
participating  in  the  1988  programs,  the 
basic  loan  rate  established  for  the  1986 
crop  year 

(2)  Fc:  soybeiiis.  nonquota  kinds  of 
tobacco,  and  nonprogram  crops,  the 
simple  average  price  received  by 
producers  for  the  marketing  years  for 
the  immediately  preceding  five  crops  of 
the  commodity,  excluding  the  highest 
and  lowest  average  prices  m  such 
period; 

(4)  For  kinds  of  tobacco  for  which 
price  support  is  available,  the  National 
price  support  level  for  the  respective 
kind  of  lobacco; 

(5)  For  peanuts,  the  applicable 
National  price  support  level  for  quota 
and  additional  peanuts,  as  applicable. 
However,  if  both  quota  and  additional 
peanuts  are  included  in  the  expected 
production,  the  computation  will  be  the 
sum  of: 

(i|  The  National  price  support  level  for 
quota  peanuts  times  the  effective  quota. 
and 

(ii)  The  National  price  support  level 
for  additional  peanuts  times  the  result  of 
subtracting  the  effective  quota  from  the 
expected  production. 

{6t  For  sugarcane  and  sugar  beets,  the 
applicable  support  pnce,  determined  by 
region,  for  the  1988  crop. 

(h)  No  person  shall  receive  pa>'ments 
attributable  to  lost  production  under  this 
part  to  the  extent  that  such  person 
receives  benefits  on  such  lost  production 
under  the  livestock  emergency 
provisions  of  Title  VI  of  the  .Agricultural 
Act  of  1949. 

(c)  .\o  person  shall  receive  payments 
under  this  part,  when  combined  with 
any  benefits  received  under  the 
livestock  emergency  provisions  of  thn 
Agricultural  Act  of  1949.  m  excess  of 
SlOO.OOO,  Persons  subject  In  the 
provisions  of  the  preceding  sentencr 
may  elect  the  provisions  under  which 
such  payments  or  benefits  shall  be 
received  by  notifying  the  county  offire 
by  March  31.  1989, 

(d)  For  the  purpose  of  determining  the 
pajTuenl  limitation  imposed  by  this 
section,  disaster  payments  shall  be 
attributed  to  each  eligible  producer  in 
accordance  with  §1477, 5tf)  of  this  Par' 
The  reduction  of  any  eligible  product-:  •■ 
disaster  pa>'menl  shall  not  increase  the 
disaster  payment  made  to  any  other 
producer. 
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§1477.10    Special  provlalons  tor  augar, 
burley  and  nua-cured  tobacco,  and 
paanuta. 

(a Hi)  For  sugarcane  and  sugar  beets, 
producers  of  sugarcane  or  sugar  beets 
who  are  unable  to  process  such  crop 
into  sugar  due  to  the  inability  of  local 
processing  plants  to  process  sugar  as  a 
result  of  eligible  disaster  in  1988  shall  be 
eligible  to  receive  a  disaster  payment  in 
accordance  with  5  1477.5  for  crop  loss  of 
sugar  production  attnbutable  to  such 
inability.  Any  disaster  payment  made 
under  this  section  shall  be  reduced  by 
an  amount  equal  to  any  proceeds 
received  by  the  producer  for  the 
disposition  of  the  crop  in  which  such 
disaster  payment  is  made. 

(2)  The  inability  of  a  processor  to 
process  a  producer's  crop  of  sugarcane 
or  sugar  beets  shail  be  determined  by 
the  Deputy  Adirunistrstor.  Such  inabdity 
must  be  directly  related  to  the 
conditions  specified  in  paragraph  (a)(1) 
of  this  sectloD  and  is  limited  to  the 
inability  to  operate  the  sugar  extraction 
equipment  located  within  the  processing 
plant  Any  inability  to  process  due  to 
deterioratioD  of  sugarcaoe  or  sugar 
beets  while  such  crop  u  in  the  field  or  in 
storage  facilities  operated  by  the 
producer  or  processor  is  also  excluded. 

[bj(l]  For  burley  and  flue-cured 
tobacco,  the  undermarketings  from  the 
1988  crop  that  may  be  considered  when 
determining  the  1989  effective  farm 
marketing  quota  shall  be  the  1988  actual 
undermarketing  less  the  quantity  of  the 
loss  of  production  for  which  a  1988 
disaster  payment  is  made  for  the 
respective  kind  of  tobacco. 

(2)  If  quota  is  leased  and  transferred 
from  the  farm  under  natural  dtaaster 
provisions  of  Parts  725  or  728  of  this 
title,  any  disaster  payment  that  was 
determioed  before  such  lease  and 
transfer  was  approved  shall  be 
recomputed.  The  farm  marketing  quota 
that  is  in  effect  such  lease  and  transfer 
shall  be  used  when  recoropubng  the 
disaster  payment  The  amount  of  any 
overpayment  that  results  from  the 
recomputation  shall  be  refunded  with 
interest  as  provided  in  §  1477  I2(bl  of 
this  part. 

(c)(1)  For  peanuts,  ihe 
undermarketmgs  from  the  1968  crop  that 
may  be  claimed  when  determining 
future  poundage  quotas  shall  be  the  1968 
actual  undermarketings  less  the  quantity 
of  the  loss  of  production  for  which  a 
1988  disaster  is  made  on  the  basis  of  the 
national  support  level  for  quota  peanuts. 

(2)  If  quota  is  transferred  iiom  the 
farm  under  the  fall  transfer  provisions 
for  Part  729  of  this  title,  any  disaster 
payment  that  was  determined  before 
such  transfer  was  approved  shall  be 
recomputed  according  to  the  provisions 


in  i  1477.5  of  this  part.  The  amount  of 
any  overpayment  that  restilts  from  the 
recomputation  shall  be  refunded  with 
interest  as  provided  in  S  1477. I2(b]  of 
this  part. 

§  1477.11    Mlsrvpraaantatkxu,  scheme  and 
devfce,  and  fraud. 

(a)  if  CCC  determines  that  any 
producer  has  erroneously  represented 
any  fact  or  has  adopted,  participated  in. 
or  benefited  from,  any  scheme  or  device 
which  has  the  effect  of  defeating,  or  is 
designed  to  defeat  the  purpose  of  this 
part,  such  producer  shall  not  be  eligible 
for  disaster  payments  under  thu  pari 
and  ail  such  payments  previously  made 
to  any  such  producer  shall  be  refunded 
to  CCC.  The  amount  paid  to  CCC  shall 
include  any  interest  and  other  amouats 
as  determined  in  accordance  with  this 
part. 

(b)  If  any  misrepresentation,  arheme 
or  device,  or  practice  has  been 
employed  for  the  purpose  of  causing 
CCC  to  make  a  payment  which  CCC 
under  this  part  otherwue  would  not 
make,  all  amounts  paid  by  CCC  to  any 
such  producer  shall  be  refunded  to  CCC 
together  with  interest  and  other  amounts 
as  determined  in  accardarv^e  with  this 
part,  and  no  further  disaster  payments 
shall  be  made  to  such  producer  by  CCC. 

(c)  U  the  county  committee  determines 
that  any  producer  has  adopted  or 
participated  in  any  practice  which  tends 
to  defeat  the  purpose  of  the  program 
established  in  accordance  with  this  part. 
Ihe  county  committee  shall  withhold  or 
require  to  be  refunded  all  or  part  of  the 
payments  whlck  otherwise  would  be 
due  the  producer  under  this  part. 

S  1477.12    nefunds  to  CCC. 

(a)  In  the  event  that  there  is  a  failure 
to  comply  with  any  term,  requirement, 
or  condition  for  payment  made  m 
accordance  with  this  part  all  such 
payments  made  to  the  producer  shall  be 
refunded  to  CCC.  together  with  mterest 

[b]  Interest  shall  be  charged  with 
respect  to  any  refund  which  is 
determined  to  due  CCC  at  the  rate  of 
interest  which  CCC  is  required  to  pay 
for  its  borrowings  from  the  United 
States  Treasury  as  of  the  date  of  the 
disbursement  by  CCC  of  the  moneys  to 
be  refunded.  Interest  shall  accrue  from 
the  date  of  such  disbursement  by  CCC 
Upon  the  sending  of  the  notification  of 
the  debt  by  CCC  to  the  producer,  the 
account  shall  bear  late  payment  charges 
to  be  assessed  m  accordance  with  the 
provisions  oC  and  subject  to  the  rates 
prescribed  in.  Part  1403  of  this  title.  If. 
for  any  reason,  no  late  payment  charges 
may  be  assessed  with  respect  to  such 
account  under  the  provisions  of  Pari 
1403  of  this  title,  additional  charges  on 


the  account  will  accrue  at  the  rate  equal 
to  the  current  rate  for  CCC  borrowings 

from  the  Unitpd  States  Treasury  plus 
three  percent  per  annum.. 

(d  Producers  must  refund  to  CCC  any 
excess  prtyments  made  by  CCC. 

(d)  In  the  event  that  the  loss  of 
production  was  established  as  a  result 
of  erroneous  information  provided  by 
any  person  to  the  county  ASCS  office  or 
wds  erroneously  computed  by  such 
uffice,  the  loss  of  pniduction  shall  be 
recomputed  and  the  payment  due  shaH 
be  corrected  as  necessary.  Any  refund 
of  payments  which  are  determined  to  be 
required  as  a  result  of  such 
recomputation  shall  be  remitted  to  CCC. 

§  1477.13    Cumtftattv«  ItabtHty. 

The  liability  of  any  produc(;r  for  any 
payment  or  refund  which  is  detennmed 
in  accordance  with  this  part  to  be  due  to 
CCC  shall  he  in  addition  to  any  other 
liability  uf  such  producer  under  any  civil 
or  criminal  fraud  statute  or  any  other 
statute  or  provision  of  law  including,  but 
not  limited  to.  18  U.S.C  286.  287.  371. 
641, 1001. 15  use.  n4m;  and  31  U.S.C. 
3:' 29 

S  1477.14    Appeals. 

Recon^deration  and  review  of  all 
[ietenmnations  made  in  accordance 
with  this  part  shail  be  made  in 
accordance  with  Part  760  of  this  title, 

5  1477.15     Liens. 

Any  payment  which  is  due  any  person 
shall  be  made  without  regard  to 
questions  of  title  under  State  law  and 
without  regard  to  any  claim  or  Hen 
against  the  crop,  and  the  proceeds 
thereof,  which  may  he  asserted  by  any 
creditor,  except  agencies  of  the  United 
States  Government. 

§  1477.16    Ottier  regulations. 

The  foilowinft  regulations  and 
amendments  thereto  shall  also  be 
applicable  to  this  part 

(aj  7  CFR  Part  12.  Highly  Erodibie 
I..and  and  Wetland  Conservation. 

(b)  7  CFR  Part  13.  Setoffs  and 
Withholdings. 

fc)  7  CFR  Part  707,  Payments  Due 
Persons  Who  Have  Died  Disappeared 
or  Have  Been  Declared  Incompetent; 

(dj  7  CFR  Part  719.  Reccmstilution  of 
Farms.  Allotments,  Normal  Crop 
Acre-i^e  and  Preceding  Year  Planted 
Acreage: 

(e)  7  CFR  Part  724.  Fire-cured,  dark 
air-cured.  Virginia  sun-cured,  cigar- 
binder  {types  M  and  521.  cigar-filler  and 
binder  (types  42.  4J.  44.  53,  54.  and  55) 
tobacco; 

(f)  7  CFR  Pari  725.  Flue-cured  tobaccu; 
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(g)  7  CFR  Part  726.  Burley  tobacco: 

(h)  7  CFR  Part  729.  Peanuts: 

(i)  7  CFR  Part  780.  Appeal  Regulations: 

[jl  7  CFR  Part  790,  Incomplete 
Performance  Based  Upon  Action  or 
Advice  of  an  Authonzed  Representative 
of  the  Secretary; 

(k)  7  CFR  Part  795.  Payment 
Limitation; 

(1)  7  CFR  Part  796.  Denial  of  Program 
Ftigibility  for  Controlled  Substance 
Violation; 

(m)  7  CFR  Part  1403.  Interest  on 
Delinquent  Debts; 

(n)  7  CFR  Part  1413.  Feed  Grain.  Rice. 
Upland  and  Extra  Long  Staple  Cotton. 
and  Wheal:  and 

(o)  7  CFR  Part  1470.  Commodity 
Certificates,  In-Kind  Payments,  and 
Other  Forms  of  Payments. 


S  1477.17    0MB  control  numtwrs  assigned 
pursuant  to  the  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  this  part  shall  be 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  purposes  of  the 
Paperwork  Reduction  Act  and  it  is 
anticipated  that  an  0MB  Number  will  be 
assigned. 

PART  1497— {AMENDED] 

5.  The  authority  citation  for  7  CFR 
Part  1497  is  revised  to  read  as  follows: 

Autbority:  Sections  1001  and  1234  of  the 
Food  Secunty  Act  of  1985.  as  amended.  99 
SUt.  1444.  as  amt^nded.  99  Slat  1511.  as 
amended  [7  U-S.C- 1308. 16  U.S.C.  3834). 

6.  A  new  paragraph  (h)  added  to 
S  1497,1  reads  as  follows; 


S  1497.1    [Amended] 

(h)  This  part  is  not  applicable  lo  rental 
pajTuents  made  in  accordance  with  a 
Conser\'ation  Reserve  Program  contract 
if  such  payments  are  made  to  a  State, 
political  subdivision,  or  agency  thereof 
in  connection  with  agreements  entered 
into  under  a  special  conservation 
reserve  enhancement  program  carried 
out  by  such  State,  political  subdivision. 
or  agency  thereof  that  has  been 
approved  by  the  Secretary,  or  a 
designee  of  the  Secretary. 

Signed  at  Washington.  DC.  on  September 
22.1988 
Miltoo  Hertx, 

Administrator.  Agncuhural  Stabshzotion  and 
Conservation  Service,  and  Executive  Vice 
President,  Commodity  Credit  Corporation. 
[FR  Doc.  88-22120  Filed  9-23 -88.  10-.21  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

[GSA  Bulletin  FPMR  A-40.  Supp.  29] 

Changes  to  Federal  Travel  Regulations 
AGENCY:  Federal  Supply  Service.  GSA, 
ACTION:  Notice  oi  changes  lo  Federal 
Travel  Regulations  (FTR], 

summary:  The  General  Services 
Administration  fCSA)  has  issued  GSA 
Bulletin  FPMR  A-10.  Supplement  29. 
transmitting  changed  pages  to  amend 
the  Federal  Travel  Regulations  (FTR), 
FPMR  101-7,  tu  increase  the  standard 
CONUS  maximum  per  diem  rate  from 
S60  to  S66.  to  increase  the  maximum 
lodging  allowance  m  certain  existing  per 
diem  localities,  to  increase  the  meals 
and  incidental  expenses  (M*1E)  rates  by 
SI  from  S25  and  S33  to  S26  and  S34.  to 
add  new  per  diem  localities,  and  to 
delete  a  number  of  previously 
designated  per  diem  localities  because 
of  the  increased  lodging  amount  m  the 
standard  CONTJS  rate. 

EFFECTIVE  DATE:  These  amendments  to 
the  FTR  are  effective  for  travel 
[including  travel  incident  to  a  change  of 
official  station)  performed  on  or  after 
Octobers  1988. 

FOR  FURTHER  INFORMATION  COHTACT: 

Staff  members,  Travel  and 
Transportation  Regulations  Staff  (FBR). 
FTS  557-1253  or  Commercial  (703}  557- 
1253. 

SUPPLEMENTARY  INFORMATION:  GSA.  in 
consultation  with  the  Office  of 
Management  and  Budget,  has 
determined  that  this  rule  is  not  a  major 
njJe  for  the  purposes  of  Executive  Order 
12291  of  February  17.  1981.  because  it  is 
not  likely  to  result  in  a  major  significant 
adverse  effect  on  the  national  economy. 
GSA  has  based  all  administrative 
decisions  underlying  this  rule  on 
adequate  information  concerning  the 
need  for.  and  consequences  of.  this  rule: 
has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits:  and  has 
chosen  the  alternative  approach 
involving  the  least  cost  to  society. 

Background  information. 

Puj,  L  99-234  (99  Stat.  1756).  January 
2. 1986.  among  other  things,  provided  the 
Administrator  of  General  Services  with 
authority  to  establish  maximum 
subsistence  rates  for  domestic  travel 
and  procedures  for  reimbursing 
subsistence  expenses  incurred  by 
Federal  civilian  employees  during 
official  travel. 


Explanation  of  Changes 

Supplement  29  amends  the  FTR  as 

follows: 

a  Part  1-7  is  revised  to  make  the 
following  changes: 

11 1  Increase  the  standard  CONUS 
maximum  per  diem  rale  from  SfiO  to  S66. 
This  represents  a  S5  increase  m  the 
maximum  lodging  amount  and  a  $1 
increase  in  the  M&IE  rate. 

(2)  To  change  the  meal  allowance 
table  in  paragraph  1-7, 5fb)  to  reflect  the 
Si  increase  in  the  M&IE  rates, 

b  Appendix  1-A  Is  revised  to  make 
the  following  changes: 

(1)  To  increase  the  standard  CONUS 
rate  to  S66,  to  increase  the  M&IE  rate  by 
Si.  to  increase  the  maximum  per  diem 
rates  in  a  number  of  existing  localities, 
to  add  additional  per  diem  localities, 
and  to  delete  a  number  of  previously 
designated  per  diem  localities  because 
of  the  increased  maximum  lodging 
amount  in  the  standard  CONUS  rate. 

c.  Paragraph  2-5. 4c  is  revised  to 
reflect  the  increased  standard  CONUS 
rate  applicable  to  the  occupancy  of 
temporary  quarters  within  CONUS, 

d.  In  addition  to  the  above  revisions. 
other  clarifying  and/or  editorial  changes 
have  been  made  where  indicated  by 
change  lines  and  highlighted  in  bold 
print. 

Accordingly,  the  Federal  Travel 
Regulations  are  amended  89  indicated  tn 
the  changes  that  follow. 

Dated:  August  2,  1988. 
|ohn  AldereoD, 
Acting  Administrator  of  Genera!  Services. 

For  the  reasons  stated  above,  the 
Federal  Travel  Regulations  are  amended 
as  follows: 

Chapter  1.  Travel  Allowances 

1,  Authority  Sec.  205(cl,  63  Stat.  390; 
40  use,  486(c);  Executive  Order  No. 
11609,  fuly  22.  1971;  5  US.C,  5702;  5 
U,S,C.  5707. 

Part  7.  Per  diem  Allowances 

2.  Paragraph  1-7, 3a  is  revised  to  read 
as  follows: 

1-7,3  Hate  adjustment  requests  for 

travel  withm  CONUS. 

a.  Federal  agencies  may  submit  a 
request  to  GSA  for  review  of  the 
subsistence  costs  m  a  particular  city  or 
area  where  the  standard  CONUS  rale 
applies  when  travel  to  that  location  is 
repetitive  or  on  a  continuing  basis  and 
travelers  expenences  indicate  that  the 
prescribed  rate  is  inadequate,  Other  per 
diem  localities  listed  in  Appendix  1-A 
will  be  sur\'eyed  on  an  annual  basis  by 
GSA  to  determine  whether  rates  are 
adequate.  Requests  for  subsistence  rate 
adjustments  shall  be  submitted  by  the 
agency  headquarters  office  to  the 


General  Ser\ices  Administration. 
Federal  Supply  Service.  Attn:  Travel  and 
Transportation  Regulations  Staff  (FBR). 
Washington.  DC  20406.  Agencies  should 
designate  an  individual  responsible  for 
reviewing,  coordinating,  and  submitting 
to  GSA  the  requests  from  bureaus. 
Bubagencies.  etc. 

3.  Paragraph  1-7.5  is  amended  by 
revising  subparagraph  1-7. 5a  and  1- 
7.5a(2)|b)  to  read  as  follows: 

1-7.5.  *   •   ' 

a.  Maximum  CONUS  per  diem  rates 
(Appendix  1-A).  Maximum  per  diem 
rates  prescribed  under  l-7.2a  for  travel 
within  CONUS  are  listed  on  appendix  1- 
A  for  certain  specific  localities.  For  all 
CONUS  locations  not  specifically  listed 
or  encompassed  by  the  defined 
boundaries  of  a  li.sted  location,  a 
standard  maximum  per  diem  rate  of  S66 
is  prescribed.  For  all  CONUS  locations, 
whether  or  not  they  are  specifically 
listed  in  Appendix  1-A,  the  standard 
CONUS  rate  applies  in  certain  specified 
travel  circumstances  (see  b(2).  below] 
and  for  subsistence  allowances  incident 
to  a  change  of  official  station  (see  Paris 
2-2.  2-4.  and  2-5).  The  following 
elements  comprise  the  per  diem 
allowance: 

(1)  •  •  • 

(2}  *  •  ' 

(a)  '   *   ' 

(b)  The  M&IE  rate  shall  be  allocated 
as  shown  below  when  making  necessary 
deductions  from  the  per  diem  for  meals 
furnished  to  the  employee  without 
charge  by  the  Federal  Government  (see 
1-7. 4d  and  1-7. rb)  The  total  amount  of 
deductions  made  on  partial  days  shall 
not  cause  the  employee  to  receive  less 
than  the  amount  allocated  for  incidental 
expenses. 


WAtE  'ales 

$26 

S34 

Breakfast 

5 
5 
14 
2 

7 

Dtfwwr...:,. 

inadentats 

2 

Chapter  2.  Relocation  Allowances 

Part  5.  Subsistence  While  Occupying 
Temporary  Quarters 

4.  Paragraphs  2-5.4c(l)(a).  (2)  "  NOTE 
and  (3)(a).  (b),  |c].  and  (d)  are  amended 
to  read  as  follows: 

2-5.4    Allowable  amount 


(1)- 
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(a)  For  temporary  quarters  located  in 
the  conterminous  United  States,  the 
applicable  maximum  per  diem  rate  is 
the  standard  CONUS  rate  ($66) 
prescribed  under  l-7.5a. 

(2)  •  •   • 

'  NOTE.  If  the  temporary  quarters 
occupied  are  in  the  conterminous  United 
States,  the  maximum  daily  rales 


prescribed  under  (a),  (b).  (c).  and  (d|. 
above,  are  $66.  S44.  S44.  and  $33. 
respectively 
(3)  '  *   • 

(a)  For  an  employee,  or 
unaccompanied  spouse,  the  daily  rate 
shall  not  exceed  $49.50; 

(b)  For  an  accompanying  spouse,  the 
daily  rale  shall  not  exceed  $33; 

(c)  For  each  other  family  member  12 
years  of  age  or  older,  the  daily  rate  shall 
not  exceed  $33;  and 


(d)  For  each  family  member  under  12 
years  of  age.  the  daily  rate  shall  not 
exceed  $24.75. 


Appendix  1-A.  Prescribed  Maximum 
Per  Diem  Rates  for  Conus 

5  Appendix  1-A  of  the  FTR  is  revised 
to  read  as  follows: 

BILLING  CODE  6620- 24-M 


BEST  COPY  AVAILABLE 
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APPENDIX  l-\,     PRESCRIBED  MAXI1UH  PEP  DIEM  RATES  FOR  CONUS 


Per  Diem  Locality 


Tne  tnaximuni  rates  listed  below  are  prescc 
regulations  (Federal  Travel  Regulations  ( 
expenses  incucred  djring  official  travel 

States).  The  amount  shown  in  column  (a) 
for  lodging  expenses  including  applicable 
[b)  IS  a  fixed  amount  allowed  for  meals  a 
subsistence.  The  per  diem  payment  calcul 
the  FTP  f^r  lodging  expenses  plus  the  Mil 
dieTi  rate  sho-^n  in  column  {c). 


ibed  under  paragraph  1-7.2  of  these 
FTR) )  for  reimbursement  of  subsistence 
within  CONUS  (the  conterminous  United 
IS  the  maximum  that  will  be  reimbursed 
taxes.   The  MItE  rate  shown  in  column 
nd  incidental  expenses  related  to 
ated  in  accordance  with  Part  1-7  of 
E  rate  may  not  exceed  the  maximum  per 


Per  Diem  Locality 

CON'JS,  Standard  rate 

(Applies  to  all  locations  within  CONUS 
not  specifically  listed  below  or  encompassed 
by  the  boundary  definition  of  a  listed  point. 
However,  tne  standard  CONUS  rate  applies  to 
all  locations  within  CONUS,  including  those 
defined  below,  under  cer ta in  speci f  ie^ 
travel  ci  tcumstances  and  for  certain 
relocation  subsistence  allowances.   See 
Parts  l-i ,    2-2,  2-4  and  2-5  of  the  FTR.) 

County  and/or  other 
Key    City  1/  defined  locati^-n  2/  3/ 


ALABAMA 


Ann  1  s  ton 
B  1  trningham 
Gulf  Shores 
Huntsv  1 1 le 
Montgomery 
Sheffield 

ARIZONA 
Chinle 
Kayenta 

Page/Flagsta  f f 
Phoenix  -'Sco  ctsdale 
Prescot t 
Sierra  Vista 
Tucson 


Fort  Smith 
Helena 
Hot  Springs 
Little  Rocic 

CALIFORNIA 
Chi  JO 

Death  Valley 
El  Centro 
Fresno 
Los  Angeles 


Mo<ie3to 
Monterey 

Oakland 

Pa  Im    3pr  i  iigs 
Redd  ing 
Sacramento 
San  Diego 
S  in  Francisco 


Calhoun 

Jefferson 

Baldwin 

Madison 

Montgomery 

Colbert 


Apache 

Navajo 

Coconino 

Maricopa 

Yavapai 

Cochise 

Pima  County; 

Davis-Monthan  AFB 

Yuma 


Maximum 

Lodging 

M&IE 

Amount 

Rate 

(a)     +    (b) 

Sebastian 
Phi  1 1 ips 
Garland 

Pulasn 1 


Butte 

Inyo 

Imper  ial 

Fresno 

Los  Angeles,  Kern, 

Orange  fc  Ventura  Counties; 

Edwards  AFB;  Naval  Weapons 

Center  k    Ordnance  Test 

Station,  China  Lake 

Stanislaus 

Monterey 

Alameda,  Contra  Cost^ 

&  Marin 

Rivers  ide 

Shasta 

S-icraTient  "> 

San  Oiogo 

S.in  Francisco 


Maximum 
Per  Diem 
Rate 

(c)   4/ 

$66 


41 

26 

67 

50 

26 

76 

42 

26 

68 

48 

26 

74 

43 

26 

6» 

63 

26 

89 

44 

26 

70 

56 

26 

82 

47 

26 

73 

52 

26 

78 

48 

26 

74 

43 

26 

69 

48 

26 

74 

69 


44 

26 

70 

47 

26 

73 

4S 

26 

71 

48 

26 

74 

46 

26 

72 

88 

34 

122 

46 

26 

72 

50 

2t 

76 

80 

34 

114 

50 

26 

76 

66 

26 

92 

64 

34 

99 

34 

106 

26 

77 

34 

aa 

34 

101 

34 

112 

Kei. 


cit 


X  1/ 


San  Jose 

San  Luis  Obispo 

San  Mateo 

Santa  Barbara 

Santa  Cruz 

South  Lake  Tahoe 

Stockton 

Tahoe  City 

Vallejo 

Victor vi lie/Bars tow 

Visal la 

West  Sacramento 

Xosemite  Nat'l  Park 

COLORADO 
Aspen 
Boulder 

Colorado  Springs 
Denver 

Durango 

Glenwood  Springs 

Gunnison 

Keystone/Si Iverthocne 

pagosa  Springs 

Steamboat  Springs 

Vail 

CONNECTICUT 
Br idgepor t/Danbury 
Hartford 
New  Haven 
New  London/Groton 
Putnam/Dan ielson 
Sal  isbury 

DELAWARE 
Dover 
Lewes 
Wi Imington 


County  and/or  other 
defined  location  2/    3/ 

Santa  Clara 

San  Luis  Obispo 

San  Mateo 

Santa  Barbara 

Santa  Cruz 

Dorado 

San  Joaquin 

Placer 

Solano 

San  Bernardino 

Tulare 

Yolo 

Mariposa 


Pitkin 

Boulder 

El  Paso 

Denver,  Adams, 

Arapahoe  t    Jefferson 

La  Plata 

Garfield 

Gunnison 

Summit 

Archuleta 

Routt 

Eagle 


Fairfield 

Hartford  &  Middlesex 

New  Haven 

New  London 

Windham 

Litchfield 


Kent 
Sussex 
New  Castle 


DISTRICT  OF  COLUMBIA 
Washington*  DC 

{also  the  cities  of  Alexandria,  Falls  Church, 
and  Fairfax,  and  the  counties  of  Arlington, 
Loudoun,  and  Fairfax  in  Virginia;  and  the 
counties  of  Montgomery  and  Prince  Georges  in 
Maryland)  (see  also  Maryland  and  Virginia) 


FLORIDA 

Altamonte  Springs 

Bradenton 

Cocoa  Beach 

Daytona  Beach/Or mond 

Beach/New  Smyrna 
Fort  Lauderdale 
Fort  Myers 
Fort  Pierce 
Fort  Walton  Beach 
Gainesvi lie 
Jacksonvi lie 

Kissimmee 

Lakeland 

Miami 

Naples 

Or  lando 

Panama  City 

Pensacola 


Maximum 

Max imum 

Lodging 

M^IE 

Pet  Diem 

Amount 

Rate 

Rate 

(a)    * 

(b)   . 
34 

(c; 

57 

91 

53 

34 

87 

66 

34 

100 

74 

34 

108 

66 

34 

100 

52 

34 

86 

45 

2C 

71 

46 

34 

80 

47 

2« 

73 

49 

26 

75 

60 

26 

ac 

4« 

2C 

75 

68 

34 

102 

75 

34 

109 

60 

34 

94 

49 

26 

75 

65 

34 

99 

48 

26 

74 

45 

26 

71 

43 

2« 

69 

52 

34 

86 

45 

2C 

71 

48 

26 

74 

80 

34 

114 

71 

26 

97 

52 

34 

86 

67 

26 

93 

50 

26 

76 

sa 

2« 

84 

49 

34 

83 

44 

2C 

70 

4« 

2S 

72 

«3 

26 

89 

Seminole 

62 

2C 

88 

Manatee 

60 

26 

86 

Brevard 

50 

26 

76 

Volusia 

41 

26 

67 

Broward 

57 

26 

83 

Lee 

58 

26 

84 

Saint  Lucie 

47 

26 

73 

Okaloosa 

50 

26 

76 

Alachua 

48 

26 

74 

Duval  County; 

46 

26 

72 

Naval  Station  Mayport 

Osceola 

46 

26 

72 

Pol< 

41 

26 

67 

Dade  fc  Mo-ir->.^ 

55 

34 

89 

Coll ier 

62 

26 

88 

Or.inje 

54 

26 

80 

8.1  y 

50 

26 

76 

tscj  ni)  J  i 

44 

26 

70 

4/ 
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Per  Diem  Locality 

Maximum 
Lodging 

MSIE 

Max  imun 

Per  Diem 

County  and/or  other 

Amount 

Rate 

Kate 

Key  City  1/ 

defined  location  2/  V 

<a)    ♦ 

(b) 

(c) 

Punta  Gorda 

Charlotte 

57 

2« 

83 

Saint  Augustine 

Saint  Johns 

49 

2C 

75 

Sarasota 

Sarasota 

54 

2( 

80 

Stuart 

Martin 

62 

2« 

88 

Tal lahassee 

Leon 

45 

26 

71 

Tampa/St.  Petersburg 

Hillsborough  &  Pinellas 

52 

26 

78 

West  PalTi  Beach 

Palm  Beach 

62 

34 

96 

GEORGIA 

Albany 

Dougherty 

48 

26 

74 

Athens 

Clarke 

41 

26 

67 

Atlanta 

Clayton,  De  Kalb, 
Fulton  i    Cobb 

72 

34 

106 

Augusta 

Richmond 

44 

26 

70 

BtLipswick 

Glynn 

43 

26 

69 

Z-:  :  ^-nbus 

Muscogee  County 

42 

26 

68 

L  iwrencevt lie 

Gwinnett 

46 

26 

72 

S.a  .annah 

Chatham 

42 

26 

68 

S:.  Mdcys 

Camden  County; 

The  Naval  Submarine 

Base,  Kings  Bay 

46 

26 

72 

Way::ross 

ware 

43 

26 

69 

IDAHO 

Boise 

Ada 

4C 

26 

72 

Coe,jr  d'Alene 

Kootenai 

43 

26 

69 

Ketcnura/Sun  Valley 

Blaine 

51 

26 

77 

POC3 tel lo 

Bannock 

45 

26 

71 

ILLINOIS 

Al  t  :jn 

Madisoa 

41 

26 

74 

Charapaign/Urbana 

Champa i9n 

43 

26 

69 

Cr.  1  rago 

Du  Page,  Cook  fc  Lake 

83 

34 

117 

Dd-ivi  He 

Vermi  Lion 

43 

26 

69 

3  ;  <  on 

Lee 

43 

26 

69 

licomb 

HcDonough 

41 

26 

67 

^  a  1 1 ion 

Coles 

4C 

2C 

72 

Peat  13 

Peoria 

ss 

2C 

•I 

Rockford 

Winnebago 

41 

26 

74 

Roc<  Island/Moline 

Rock  Island 

50 

M 

76 

Spr 1 ngf leld 

Sangamon 

4* 

26 

74 

INDIANA 

Anderson 

Madison 

48 

26 

74 

3  L  a  aTii  ng  ton 

Monroe 

45 

26 

71 

:-:  ir  lestown/ 

Clark  County;  Indiana 

47 

26 

73 

:^; fersonville 

Army  Ammunition  Plant 

Columbus 

Bartholomew 

41 

26 

67 

Elkhart 

Elkhart 

52 

26 

ft 

Evansville 

Vanderburgh 

43 

26 

69 

Fort  Wayne 

Allen 

54 

26 

80 

Gary 

Lake 

42 

26 

68 

Ind lanapol is 

Marion  County; 

Fort  Benjamin  Harrison 

57 

26 

83 

Jasper 

Dubois 

41 

26 

67 

Lafayette 

Tippecanoe 

49 

26 

75 

Muncie 

Delaware 

50 

26 

76 

Nashuille 

Brown 

52 

26 

78 

Terre  Haute 

Vigo 

44 

26 

70 

South  Bend 

St.  Joseph 

50 

26 

76 

IOWA 

Bet tendor  f /Davenport 

Scott 

44 

26 

70 

Cedar  Rapids 

Linn 

41 

26 

67 

Pes  .koines 

Polk 

50 

26 

76 

Iowa  City 

Johnson 

41 

26 

67 

Sioux  City 

Woodbury 

41 

26 

67 

4/ 


Per  Diem  Locality 


Key  City  1/ 
KANSAS 
Kansas  City 

Manhattan 

Topeka 

Wichita 


Covington 
Frankfort 
Hopkinsville 

Lexington 
Louisville 

LOUISIANA 
Alexandria 
Baton  Rouge 
Bossier  City 
Gonzales 
Lafayette 
Lake  Charles 
Monroe 
New  Orleans 


Shreveport 
Slidell 

MAINE 
Auburn 
Augusta 
Bangor 
Bar  Harbor 
Bath 
Kittery 


Portland 
Rockport 
Wiscasset 


County  and/or  other 
defined  location  2/  3/ 

Johnson  &  Wyandotte 

{See  also  Kansas  City,  MO) 

Riley 

Shawnee 

Sedgwick 


Kenton 
Franklin 

Christian  County; 
Fort  Campbell 
Fayette 
Jefferson 


Rapides  Parish 
East  Baton  Rouge  Parish 
Bossier  Parish 
Ascension  Par  ish 
Lafayette  Parish 
Calcasieu  Par  ish 
Ouachita  Parish 
Parishes  of  Jefferson, 
Orleans,  Plaquemines 
&  St.  Bernard 
Caddo  Parish 
St.  Tammany  Parish 


Androscoggin 

Kennebec 

Penobscot 

Hancock 

Sagadahoc 

Portsmouth  Naval 

Shipyard  (See  also 

Portsmouth,  NH) 

Cumberland 

Knox 

Lincoln 


MaKimum 
Lodging 
Amount 
(a)  ■ 


60 


MARYLAND  . 

(For  the  counties  of  Montgomery  and  Prince 
Georges 
Annapol is 
Baltimore 
Columbia 
Cumberland 
Easton 
Frederick 
Hagerstown 
Lexington  Park/St. 

Inigoes/Leonardtown 
Lusby 

Ocean  City 
Salisbury 
Waldorf 


see  District  of  Columbia) 

Anne  Arundel 

Baltimore  &  Harford 

Howard 

Allegany 

Talbot 

Frederick 

Washington 

St.  Marys 


Calvert 
Worcester 
Wicomico 
Charles 


MilE 

Rate 

(b) 


MASSACHUSETTS 
Andover 
Boston 

Greenf  ield 

Hyannis 

Martha's  Vineyard/ 

Nantucket 
New  Bedford 
Northampton 


Notfolk 


Essex 

Middlesex , 

&  Suffolk 

Franklin 

Barnstable 

Dukes  f.    Nantucket 

Bristol 
Hampshire 


70 
S9 
87 
45 
48 
54 
48 
51 

51 
85 

47 
51 


81 

81 

51 
56 
96 

46 
52 


Max iroum 
Per  Diem 
Rate 

(c)    4  / 

86 


44 

26 

70 

43 

26 

69 

54 

26 

80 

46 

26 

72 

43 

26 

69 

45 

26 

71 

52 

26 

78 

47 

26 

73 

43 

26 

69 

50 

26 

76 

57 

26 

83 

51 

26 

77 

41 

26 

67 

42 

26 

68 

41 

26 

67 

52 

34 

86 

51 

26 

77 

42 

26 

68 

56 

26 

82 

45 

26 

71 

48 

26 

74 

60 

26 

86 

64 

26 

90 

56 

26 

82 

63 

26 

89 

62 

26 

88 

42 

26 

68 

34 
34 
34 
26 
26 
26 
26 
26 

26 
34 

26 
26 


34 

34 

26 
26 
34 

26 
26 


104 
93 

121 
71 
74 
80 
74 
.77 

77 

119 

73 

77 


115 
115 

77 

82 

130 


72 
7» 
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Per  Diem  Loca  1  i ty 


Key  City  1/ 
Pittsf ield 
Plymouth 

Spr inqf  ield 
Wcrces^ier 

MICHIGAN 


Ann  Arbor 

Battle  Ccee^ 

Bay  City 

Boyne  City 

Cadi  1  lac 

Detro  it 

Gaylord 

Grand  Rapids 

Houghton  Lake 

Jacitson 

Ka lamazoo 

Lansing/East  Lansing 

Mackinac  Island 

M 1  d  1  a  nd 

Mount  Pleasant 

Pontiac 

Port  Huron 

Saginaw 

St.  Joseph/Benton 

Harbor/Niles 
Traverse  City 
•v^  c  ren 

MINNESOTA 
Bern  id  J  i 
Br  a  inerd 
Duluth 
Hinneapolis/St.  Paul 


Rochester 


MISSIS S I ?  P I 


Jackson 

Natchez 

Vi rksburg 

MISSOURI 

Cape  Girardeau 
Col  jtibia 
Jefferson  City 
Kansas  City 

Osage  Beach 
Springfield 

St.  Louis 


Great  Falls 


Lincoln 
Omaha 


Elko 

Las  Vegas 

Reno 


County  and/oc  other 
defined  locat  ion  2/  2/ 

Berkshire 

Plymouth 

Hampden 

Worcester 


Washtenaw 

Calhoun 

Bay 

Charlevoi  x 

Wexford 

Wayne 

Otsego 

Kent 

Roscommon 

Jackson 

Kalamazoo 

Ingham 

Mackinac 

Midland 

Isabel  la 

Oakland 

St.  Clair 

Saginaw 

Berr  ien 


Grand  Traverse 
Macomb 


Beltrami 
Crow  Wing 
St.  Louis 

Anoka,  Hennepin,  & 
Ramsey  Counties;  Fort 
Snel 1 ing  Mi  1 i  tary 
Reservat  ion  &  Navy 
Astronautics  Croup 


Mjximum 

Lodging 

MtlE 

Per  Diem 

Amount 

Rate 

Rate 

(a|    * 

(b) 
26 

(cl 

48 

74 

86 

26 

112 

57 

26 

83 

57 

26 

83 

63 

26 

89 

42 

26 

68 

42 

26 

68 

62 

26 

88 

48 

26 

74 

66 

34 

100 

53 

26 

79 

48 

26 

74 

54 

26 

80 

49 

26 

75 

57 

26 

83 

48 

26 

74 

54 

26 

80 

51 

26 

77 

43 

26 

69 

48 

26 

74 

42 

26 

68 

46 

26 

72 

45 

26 

71 

55 

26 

'I  ^ 

43 

26 

42 

26 

68 

42 

26 

68 

44 

26 

70 

54 

26 

80 

(Detachment  BRAVO),  Rosemount 

Olmsted 

53 

2« 

79 

Hinds 

SO 

26 

76 

Adams 

47 

26 

73 

Warren 

41 

26 

67 

Cape  Girardeau 

43 

26 

69 

Boone 

49 

26 

75 

Cole 

46 

26 

72 

Clay,  JacKson  fc  Platte 

60 

26 

86 

(See  also  Kansas  City, 

KS) 

Camden 

64 

26 

90 

Greene 

51 

26 

77 

St.  Charles  t,  St.  Lojis 

59 

26 

85 

Lancaster 
Douglass 


41 

SO 


Elko  46 

Clark  County;  Nellis  AFB    69 
Washcc  44 


26 
26 


26 
34 
26 


67 
76 


72 

103 

70 


4/ 


Per  Diem  Locality 

Maximum 
Lodging 

ni.it 

Ma  X  i  mum 

Per  Diem 

County  and/or  other 

Amount 

Rate 

Rate 

Key  City  1/ 
NEW  HAMPSHIRE 

defined  location  2/  3/ 

(a)    ,* 

(b)   • 

(c)    4/ 

Concord 

Met ri mack 

51 

26 

77 

Conway 

Carroll 

81 

26 

107 

Durham 

Strafford 

67 

26 

93 

Laconia 

Belknap 

64 

26 

90 

Manchester 

Hillsborough 

59 

26 

85 

Portsmouth/New ing ton 

Rockingham  County; 
Pease  AFB  (See  also 
Kittery,  ME) 

56 

26 

82 

NEW  JERSEY 

Atlantic  City 

Atlantic 

104 

34 

138 

Belle  Head 

Somerset 

62 

26 

88 

Camden 

Camden 

52 

26 

78 

Dover 

Morris  County; 
Picatinny  Arsenal 

62 

26 

88 

Eaton  town 

Monmouth  County; 
Fort  Monmouth 

50 

34 

84 

Edison 

Middlesex 

50 

34 

9      ^* 

MiUville 

Cumberland 

45 

26 

'        71 

Moorestown 

Burlington 

68 

26 

94 

Newark 

Bergen,  Essex,  Hudson, 
Passaic  &  Union 

78 

34 

112 

Ocean  City /Cape  May 

Cape  May 

90 

34 

124 

Ptinceton/Ttenton 

Mercer 

80 

34 

114 

Salem 

Salem 

59 

26 

85 

Tom's  River 

Ocean 

77 

26 

103 

NEW  MEXICO 

Albuquerque 

Bernalillo 

59 

26 

85 

Cloudctof t 

Otero 

«4 

34 

98 

Farmington 

San  Juan 

49 

2« 

75 

Gallup 

McKinley 

47 

26 

73 

Grants 

Cibola 

41 

26 

67 

Las  Cruces/white  Sands 

Dona  Ana 

43 

26 

69 

Las  Vegas 

San  Miguel 

«« 

26 

70 

Los  Alamos 

Los  Alamos 

46 

26 

72 

Raton 

Colfax 

52 

26 

78 

Santa  Fe 

Santa  Fe 

64 

34 

98 

Taos 

Taos 

49 

26 

75 

Tucumcari 

Quay 

46 

26 

72 

NEW  YORK 

Albany 

Albany 

61 

26 

87 

Batavia 

Genesee 

55 

26 

81 

Binghampton 

Broom 

55 

26 

81 

Buffalo 

Erie 

SO 

26 

76 

Canton 

St.  Lawrence 

48 

26 

74 

Corning 

Steuben 

58 

26 

84 

Elmira 

Chemung 

49 

26 

75 

Glens  Falls 

Wirren 

45 

26 

71 

Ithaca 

Tompkins 

59 

26 

85 

Jamestown 

Chautauqua 

41 

26 

67 

Kingston 

Ulster 

56 

2« 

82 

Lake  Placid 

Essex 

72 

26 

98 

Mont icello 

Sullivan 

54 

34 

88 

New  York  City 

The  boroughs  of 
Bronx,  Brooklyn, 
Manhattan,  Queens 

107 

34 

141 

&  Staten  Island;  Nassau 

&  Suffolk  Counties 

Niagara  FallJ 

Niagara 

57 

26 

83 

Poughkeepsie 

Dutchess 

68 

26 

94 

Rochester 

Monroe 

26 

89 

Saratoga  Springs 

Saratoga 

34 

79 

Schenectady 

Schenectady 

26 

81 

Syracuse 

Onondaga 

26 

83 

Troy 

Rensselaer 

26 

83 
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Pec  Oiem  Locali  t 

■Y 

Maximum 
Lodging 

MSIE 

Maximum 

Per  Diem 

County  and/or  other 

Amount 

Rate 

Rate 

Key  City  1/ 

defined  location  2/  3/ 
Oneida 

(a)    ♦ 

(b) 
26 

(c) 

Utica 

S6 

82 

Watertown 

Jefferson 

49 

26 

75 

WatJtins  Glen 

Schuyler 

72 

26 

98 

West  Point 

Orange 

44 

26 

70 

White  Plains 

Westchester 

87 

34 

12' 

NORTH  CAROLINA 

Ashevi lie 

Buncombe 

45 

26 

71 

Charlotte 

Mecklenburg 

S8 

26 

84 

Duck 

Dare 

57 

26 

83 

Elizabeth  City 

Pasquotank 

S3 

26 

79 

Greenville 

Pitt 

59 

26 

85 

Havelock 

Craven 

43 

26 

69 

High  Point/Greensboro 

Guilford 

54 

26 

80 

Jacksonvi  lie 

Onslow 

42 

26 

68 

Kinston 

Lenoir 

46 

26 

72 

Morehead  City 

Carteret 

53 

26 

79 

Raleigh/Durham/ 

Wake,  Durham 

56 

26 

82 

Chapel  Hill 

&  Orange 

Wi Iroington 

New  Hanover 

45 

26 

71 

Winston-Salem 

Forsyth 

49 

26 

75 

NORTH  DAKOTA 

Bisjiarck 

Burleigh 

44 

2C 

70 

Fargo 

Cass 

52 

26 

78 

Grand  Forks 

Grand  Forks 

46 

26 

72 

Mmot 

Hard 

4« 

26 

74 

OHIO 

Akron 

Summit 

54 

26 

80 

Bellevue/Norwalk 

Huron 

55 

26 

81 

Chillicothe 

Ross 

44 

26 

70 

Cmcinnat  i/Evendale 

Hamilton  &  Warren 

SO 

26 

76 

Cleveland 

Cuyahoga 

59 

34 

93 

Columbus 

Franklin 

56 

26 

82 

Dayton 

Montgomery  County; 
Wright-Patterson  AFB 

61 

26 

87 

De  f  ;  ance 

Defiance 

42 

26 

68 

Eist  Liverpool 

Columbiana 

47 

26 

73 

E  I  y  r  ;  a 

Lorain 

51 

26 

77 

F:rJl3y 

Hancock 

43 

26 

69 

Geneva 

Ashtabula 

52 

26 

78 

Ha-nilton/Fairfield 

Butler 

47 

26 

73 

Lancaster 

Fairfield 

41 

26 

67 

Li.-na 

Allen 

43 

26 

69 

Port  Clinton 

Ottawa 

54 

26 

80 

Portsmouth 

Scioto 

44 

26 

70 

Sandjsky 

Erie 

57 

26 

83 

3pt  ing  field 

Clark 

43 

26 

69 

Tinney/Fremont 

,  Sandusky 

44 

26 

70 

To  le'io 

Lucas 

50 

26 

76 

Wapa  f.  oneta 

Auglaize 

45 

26 

71 

OKLAHCIA 

Norman 

Cleveland 

44 

26 

70 

Oklahoma  City 

Oklahoma 

47 

26 

73 

Stillwater 

Payne 

44 

26 

70 

Talsa/BartlesviUe 

Osage,  Tulsa  &  W.ashin 

gton  45 

26 

71 

OREGOS 

Beaver  ton 

Washington 

46 

26 

72 

Clac'omas 

Clackamas 

48 

26 

74 

Coos  Bay 

Coos 

45 

26 

71 

Lincoln  City 

Lincoln 

45 

26 

71 

Por  t land 

Multnomah 

SO 

26 

76 

Seaside 

01  a tsop 

66 

26 

92 

PEMNSYLVANIA 

Per  Diem  Locality 


Key  City  1 / 
Al toona 
Chester 
Du  Bo  is 
Easton 
Erie 

Gettysburg 
Harr  isburg 
Johnstown 
King  of  Prussia/ 
Ft .  Washington 

Lancaster 
Lebanon 


Mansfield 

Mercer 

Phi ladelphia 


Pi  ttsburgh/Monroeville 

Reading 

Scranton 

Shippingpoct 

Somerset 

State  College 

Uniontown 

Valley  Forge 

Warminster 


Wi  Ikes-Bar  re 
York 


RHODE  ISLAND 
East  Greenwich 


Newport 
Providence 
Quonset  Point 

SOUTH  CAROLINA 
Charleston 
Columbia 
Greenvi lie 
Hilton  Head 
Myrtle  Beach 

Bock  Hill 

Spartanburg 

SOUTH  DAKOTA 
Rapid  City 
Sioux  Falls 

TENNESSEE 
Chattanooga 
Columbia 
Gatl  inburg 
Johnson  City 
Kingspott/Bristol 
KnoKville 

Memphis 
Nashville 
Shelby vi I le 


County  and/or  other 
defined  location  2/  V 

Blaire 

Delaware 

Clearfield 

Northhampton 

Erie 

Adams 

Dauphin 

Cambria 

Montgomery  County, 

except  Bala  Cynwyd  (See 

also  Philadelphia,  PA) 

Lancaster 

Lebanon  County; 

Indian  Town  Gap 

Military  Reservation 

Tioga 

Mercer 

Phi ladelphia  County; 

city  of  Bala  Cynwyd  in 

Montgomery  County 

Allegheny 

Berks 

Lackawanna 

Beaver 

Somerset 

Centre 

Fayette 

Chester 

Bucks  County;  Naval 

Air  Development  Center 

Luzerne 

York 


Kent  County;  Naval 
Construction  Battalion 
Center,  Davisville 


Maximum 

Maximum 

Lodging 

MSIE 

Per  Diem 

Amount 

Rate 

Rate 

(a)    ♦ 

lb) 
26 

(c) 

44 

70 

46 

34 

SO 

51 

26 

77 

64 

26 

90 

41 

26 

67 

49 

26 

75 

62 

26 

88 

55 

26 

81 

68 

34 

102 

63 

26 

89 

47 

26 

73 

49 

26 

75 

54 

26 

80 

77 

34 

111 

60 

26 

86 

49 

26 

75 

52 

26 

78 

44 

26 

70 

58 

26 

84 

46 

26 

72 

73 

26 

99 

69 

34 

102 

53 

26 

79 

54 

26 

80 

52 

26 

78 

4/ 


Newport 

83 

34 

117 

Providence 

74 

26 

100 

Washington 

44 

26 

70 

Charleston  &  Berkeley 

51 

26 

77 

Richland 

48 

26 

74 

Greenvi lie 

42 

26 

68 

Beaufort 

86 

34 

120 

Horry  County; 

73 

26 

99 

Myrtle  Beach  AFB 

Vork 

45 

26 

71 

Spartanburg 

44 

26 

70 

Pennington 

51 

26 

77 

Minnehaha 

45 

26 

71 

Hamilton 

41 

26 

67 

Maury 

49 

26 

75 

Sevier 

61 

26 

87 

Washington 

54 

26 

80 

Sullivan 

44 

26 

70 

Knox  County; 

49 

26 

75 

city  of  Oak  Ridge 

Shelby 

50 

26 

76 

Davidson 

52 

26 

78 

Bedford 

52 

26 

78 

Al  lentown 


Leh  i  g  h 


Taylor 
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Key  City  1/ 
Am^  r  1 1 lo 
A J3t  1  n 
Bay  City 
Browns VI  lie 
Br ownwood 

College  Stat i on /Bryan 
Corpus  Chr  ist 1 
Dallas/Foct  Wortn 
Denton 
EI  Paso 
Galveston 
Gr  anbu  cy 
Houston 


La:  i tas 

La  redo 

Longv 1 ew 

Lubbock 

McAl len 

Mid  land, ''Odessa 

Nacogdoches 

Pla  inview 

Piano 

San  Antonio 

Temple 

Waco 

Wicn  1  ta  Fa  11 3 


Bullfrog 

Salt  Lake  Ci  ty/Ogden 


County  and/or  other 
def ined  locat  ion  2/    3/ 

Potter 

Travis 

Matagorda 

Cameron 

Brown 

Brazos 

Nueces 

Dal  Las  t    Tarrant 

Denton 

El  Paso 

Galveston 

Hood 

Harris  County; 

L.  B.  Johnson  Space  Cen 

6  Ellington  AFB 

Bxcwstcc 


er«99 

Lubbock 

Hidalgo 

Ector  &  Midland 

Nacogdoches 

Hale 

CoUin 

Bexar 

Bell 

McLennen 

Wichita 


Garfield 

Salt  Lake,  Weber,  i 
Davis  Counties;  Dugway 
Proving  Ground  & 
Tooele  Army  Depot 


Haximura 

Maximum 

Lodging 

MSIE 

Per  Diem 

Ainount 

Bate 

i?ate 

(a)    . 

(b) 
26 

(c) 

46 

72 

S5 

2« 

81 

41 

2« 

67 

41 

2C 

C7 

42 

26 

68 

43 

26 

69 

54 

26 

80 

74 

34 

108 

47 

26 

73 

4» 

26 

7S 

53 

2« 

79 

57 

26 

83 

62 

34 

96 

.ec 

5« 

26 

82 

48 

26 

74 

42 

26 

68 

4« 

26 

74 

49 

2C 

75 

48 

2C 

74 

43 

26 

69 

4S 

2« 

71 

74 

26 

100 

SO 

26 

76 

42 

26 

68 

4S 

26 

71 

41 

26 

67 

69 

26 

95 

60 

26 

86 

Per  Diem  Locality 


4/ 


Bur  1 ington 

Rut  land 

White  Rivet  Junction 


Chittenden 

Rutland 

Windsor 


43 

26 

69 

SO 

26 

76 

56 

26 

82 

cities  of  Alexandria,  Fairfax, 
s  Church,  and  the  counties  of  Arlington, 

and  Loudoun ,  see  District  of  Columbia ) 
rg  Montgomery 


esvi lie* 
/Manassas  Park* 


irginia  Beach, 
uth,  Hampton, 
News  &  Chesapeake* 


Prince  William 

County 

York  County;  Naval 

Weapons  Station,  Xorktown 


I  s  1  a  nd 

bur  3* 
independent  cities. 


Fort  Lee 

Chesterfield  &  Henc  ico 
Count  ies ;  -ilso 
Defense  Supply  Center 
Roanoke  County 
Accooiack 


57 
45 
52 
52 


44 

56 


49 
51 

62 


WASHINGTON 
Everett 

Kelso/  Lon'jview 
Seattle 
Spokane 
Tacoma 


Snohomish 
Cow  lit! 
Kin*] 
Spokane 
Pierce 


26 
26 
26 
26 


26 
26 


26 
2« 
U 


83 
71 
78 
78 


70 
82 


75 
77 
96 


26 

26 

U 

26 

26 

County  and/or  other 
defined  location  2/  ^/ 

Thurston 

Clark 


Raleigh 

Kanawha 

Jefferson 

Cabell 

Monongalia 

Ohio 


Waukesha 

Eau  Claire 

Brown 

Kewaunee 

La  Crosse 

Walworth 

Dane 

Mi Iwaukee 

Oneida 

Manitowoc 

Winnebago 

Door 

Marathon 

Waushara 

Columbia 


Laramie 

Park 

Campbell 

Teton 

Hot  Springs 


Maximum 

Maximum 

Lodging 

M&IE 

Per  Diem 

Amount 

Rate 

Rate 

(a)    * 

(b) 
26 

(c) 

48 

74 

49 

26 

75   - 

43 

26 

69 

49 

26 

7S 

.  48 

26 

74 

43 

26 

69 

46 

26 

72 

41 

26 

67 

SO 

26 

76 

48 

26 

74 

45 

26 

71 

St 

26 

84 

48 

26 

74 

7S 

26 

101 

S6 

26 

82 

55 

26 

81 

45 

26 

71 

55 

26 

81 

53 

26 

79 

46 

26 

72 

48 

26 

74 

46 

26 

72 

45 

26 

71 

43 

26 

69 

42 

26 

68 

42 

26 

68 

57 

26 

83 

41 

26 

67 

4/ 
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Key  City  1/ 
Tumwater/Olympia 
Vancouver 

WEST  VIRGINIA 
Beckley 
Charleston 
Harpers  Ferry 
Huntington 
Morgantown 
Wheel ing 

WISCONSIN 
Brookf leld 
Eau  Claire 
Green  Bay 
Kewaunee 
La  Crosse 
Lake  Geneva 
Madison 
Mi Iwaukee 

Minocqua/Rhine lander 
Mishicot 
Oshkosh 
Sturgeon  Bay 
Wausau 
Wautoma 
Wisconsin  Dells 

WYOMING 
Cheyenne 
Cody 
Gillette 
Jackson 
Thermopol i  s 

1/   Unless  otherwise  specified,  the  per  diem  locality  is  defined  as  "all  locations 
~   within,  or  entirely  surrounded  by,  the  corporate  limits  of  the  key  city, 
including  independent  entities  located  within  those  boundaries." 

2/  Per  diem  localities  with  county  definitions  shall  include  "all  locations 
~   within,  or  entirely  surrounded  by,  the  corporate  limits  of  the  key  city  as 
well  as  the  boundaries  of  the  listed  counties,  including  independent 
entities  located  within  the  boundaries  of  the  key  city  and  the  listed 
counties. " 

3/   Military  installations  or  Government-related  facilities  (whether  or  not 
specifically  named)  that  are  located  partially  within  the  city  or  county 
boundary  shall  include  "all  locations  that  are  geographically  part  of  the 
military  installation  or  Government-related  facility,  even  though  part(s)  of 
such  activities  may  be  located  outside  the  defined  per  diem  locality." 

4/   Federal  agencies  may  submit  a  request  to  GSA  for  review  of  the  subsistence 
cost  in  a  particular  city  or  area  where  the  standard  CONUS  rate  applies 
when  travel  to  that  location  is  repetitive  or  on  a  continuing  basis  and 
travelers'  experiences  indicate  that  the  prescribed  rate  is  inadequate. 
Other  per  diem  localities  listed  in  this  appendix  will  be  surveyed  on  an 
annual  basis  by  GSA  to  determine  whether  rates  are  adequate.   Requests 
for  subsistence  rate  adjustments  shall  be  submitted  by  the  agency 
headquarters  office  to  the  General  Services  Administration,  Federal  Supply 
Service,  Attn:   Travel  and  Transportation  ReqiUtions  Staff  (FBR), 
Washington,  DC  20406.   Agencies  should  designate  an  individual  responsible 
tor  reviewing,  coordinating,  and  submitting  to  GSA  the  requests  from 
bureaus,  subagencies,  etc.   Requests  tot  rate  adjustments  shall  include  a 
city  designation,  a  description  of  the  surrounding  location  involved 
(county  or  other  defined  area)  and  a  recommended  rate  supported  by  a 
statement  explaining  the  circumstances  that  cause  the  existing  rate  to  be 
inadequate.   The  request  also  must  contain  an  estimate  of  the  annual  number 
of  trips  to  the  location,  the  average  duration  of  such  trips,  and  the 
primary  purpose  of  travel  to  the  locations. 
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NOW.  THEREFORE.  1.  RONALD  REAGAN.  President  of  the  United  Stales  of 
America,  do  hereby  proclaim  October  6.  1988.  as  German-American  Day.  I 
urge  all  Americans  to  learn  more  about  the  contributions  of  German  immi- 
grants to  the  life  and  culture  of  the  United  States  and  to  obser\e  this  day  with 
appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-third  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and 
of  the  Independence  of  the  United  Stales  of  America  the  two  hundred  and 
thirteenth. 


By  the  President  of  the  I  nitt'd  States  of  .America 


A  Prt)clamation 


Three  hundred  and  five  years  ago,  13  families  from  the  city  of  Krefeld  on  the 
Rhine  River  landed  near  Philadelphia.  In  the  3  centuries  since  then,  more  than 
seven  million  other  Germans  have  followed  them  to  America  in  search  of 
freedom  and  a  more  prosperous  future  for  themselves  and  their  children. 
Today  nearly  one  in  every  four  of  us  can  trace  our  ancestry  to  German 
forebears.  These  facts,  and  our  recognition  of  everything  that  Americans  of 
German  descent  have  achieved  for  our  Nation,  give  all  of  us  ample  cause  to 
celebrate  on  German-American  Day,  1988. 

Our  national  character  and  way  of  life  have  been  deeply  influenced  by 
Americans  of  German  heritage.  They  have  made  an  indelible  imprint  on  the 
life,  culture,  progress,  and  prosperity  of  the  United  Slates  in  areas  such  as  the 
arts,  scholarship,  religion,  commerce  and  industry,  science  and  engineering, 
government,  sports,  and  entertainment.  This  is  why  Benjamin  Franklin  ob- 
served long  years  ago.  "America  cultivates  best  what  Germany  brought 
forth  ....■■ 

Today.  German-American  bonds  of  international  friendship  are  stronger  than 
ever.  As  partners  in  the  NATO  Alliance,  the  United  States  and  the  Federal 
Republic  of  Germany  work  side  by  side  to  maintain  peace  and  freedom.  Allied 
unity  and  resolve  made  possible  the  successful  conclusion  of  the  U.S.-U.S.S.R, 
INF  Treaty.  As  two  of  the  world's  great  trading  nations,  the  United  Stales  and 
(he  Federal  Republic  of  Germany  share  a  common,  deep-sealed  commitment 
to  an  open  and  expanding  world  economy.  The  personal  lies  between  our 
nations  now  extend  beyond  immigration  to  include  lively  foreign  exchange 
programs,  booming  tourism  in  both  directions,  and  the  presence  in  the  Federal 
Republic  of  Germany  of  American  military  personnel  and  their  dependents. 
Our  mutual  resolve  in  the  common  defense  of  Western  liberty  is  exemplified 
by  the  great  city  of  Berlin  and  its  brave  residents. 

Chancellor  Kohl's  visit  to  Washington  eariier  this  year  visibly  reaffirmed  the 
priority  our  governments  have  long  assigned  to  preserving  and  fostering 
German-American  relations.  Common  traditions,  shared  convictions,  and 
mutual  interests  commit  us  to  strengthening  cooperation  at  every  level  to  meet 
the  challenges  of  the  future.  The  recently  completed  German-.American  Friend- 
ship Garden,  which  will  be  dedicated  on  the  Mall  in  our  Nation's  Capital  this 
autumn,  symbolizes  the  close  and  friendly  relations  between  the  Federal 
Republic  of  Germany  and  the  United  States.  It  also  reminds  us  of  the  need  to 
cultivate  our  special  ties  so  they  might  further  prosper. 

The  Congress,  by  Public  Law  100-392.  has  designated  October  6,  1988.  as 
"German-American  Day"  and  authorized  and  requested  the  President  to  issue 
a  proclamation  in  observance  of  that  day. 
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Agricultural  Marketing  Service 

RULES 

Honey  research,  promotion,  and  consumer  information 

order,  37730 
Milk  marketing  orders: 
Nashville.  TN,  37729 
Oranges  and  grapefruit  grown  in  Texas,  3772fl 

Agriculture  Department 

5ee  c.'so  AEriculturai  Marketing  Service:  Ajiimal  and  Plant 
Health  Inspection  Service:  Federal  Grain  Inspection 
Ser\'ice:  Forest  Service:  Rural  Electrification 
Administration;  Soil  Conservation  Service 

NOTICES 

Agencv  information  collection  activities  under  0MB  review. 

37823 
Research  awards:  unnecessary  administrative  burdens 

elimination,  37823 

Animal  and  Plant  Health  inspection  Service 

PROPOSED  RULES 

District  of  Columbia;  plants  and  plant  products  movement, 

37772 
Interstate  transportation  of  animals  and  animal  products 
(quarantine): 
Brucellosis- 
State  and  area  classifications,  37774 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
Portland  Cement  Association,  37883 

Army  Department 

NOTICES 

Envircnn.enta!  statements;  availability,  etc: 
Presidio  of  San  Franciso,  CA — 
Burger  King  construction,  37B34 

Census  Bureau 

NOTICES 

Meetmgs: 
American  Indian  and  Alaska  Native  Populations  for  1990 
Census  Advisory  Commitiee  et  at,  37824 

Coast  Guard 

PROPOSED  RULES 

Liqutfied  ha::ardous  gas  facilities.  37792 
Marine  pollution  financial  responsibility  and  compensation: 
Offshore  oil  production:  barrel  fee  levy  suspension,  37794 

Commerce  Department 

See  Census  Bureau;  Export  Administration  Bureau: 

International  Trade  Administration;  National  Oceanic 
and  Atmospheric' Administration 

Committee  tor  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Bangladesh.  37833 


Commodity  Futures  Trading  Commission 

NOTICES 

Mr.  '.nfls;  Sunshine  Act.  37908 

Defense  Department 

,Sf  e  o'so  Army  Department 

RULES 

,'\cquisition  regulations: 
Contracts;  drug-free  work  force  prolicy.  37763 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

37834 
Meetings: 

Wage  Committee.  37834 

Economic  Regulatory  Administration 

NOTICES 

Er.\  Tonmental  statements:  availability,  etc.: 

Vermont  Electric  Transmission  Co.:  modification  and 
extension  of  electric  transmission  facilities  crossing 
U-S.-Canadian  international  border.  37837 

Education  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

37835 
Meetings: 

international  Education  Programs  National  Advisory 
Bnard.  37836 

Energy  Department 

See  also  Economic  Regulatory  Administration;  Federal 

Energy  Regulatory  Commission 
NOTICES 

Atomic  energy  agreements:  subsequent  arrangements,  37837 
Meetings: 

Nuclear  Facility  Safety  Advisory  Committee,  37837 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation:  various  States: 
North  Dakota.  37757 
Hazardous  waste: 
Identification  and  listing — 

Exclusions.  37759 
Treatment,  storage,  and  disposal  facilities- 
Permit  modifications.  37912 
PROPOSED  RULES 
Hazardous  waste: 

Identification  and  listing — 
Exclusions.  37803,  37808 
(2  documents) 
Pesticides:  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
2-(l-Ethoxyimino)butyI)-5-(2-(ethylthio)propyl)-3-hydroxy- 
2-cyclohexene-l-one.  37801 
Water  pollution  control: 
National  primary  drinking  water  regulations — 
Giardia  lamblia.  viruses,  and  legionella.  maximum 
contaminant  Itvels.  and  total  coliforms.  37801 
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NOTICES 

Meetini^s: 
Toluene  diisocyanate  workshop:  health  assessment 
document  draft.  37845 
Pesticide  registration,  cancellation,  etc.: 

Sandoz  Crop  Protection  Corp.  el  al..  37866 
Water  pollution:  discharge  cf  pollutants  INPDES): 
.Alaska  OCS  operations  (Beaufort  Sea  U  and  Chukchi 
Seal.  37846 

Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings:  Sunshine  Act,  37908 
Export  Administration  Bureau 

RULES 

Export  aiimini.-tralion  regulations:  redeslgnation.  37751 

Federal  Communications  Commission 

flUUES 

Radio  and  television  broadcasting: 
Broadcast  station  remote  control  operation:  clarincation. 
37762 
PflOPOSED  RULES 
Radio  services,  special: 
Amateur  service — 
Amateur  and  amateur-satellite  services  17  meter  band 
use  permit,  37812 

NOTICES 

Privacy  .Act:  systems  of  records:  correction.  37868 
App/;caltops.  heanngs.  determinations,  etc.: 

.Atlantic  City  Community  Broadcasting.  Inc..  et  al.,  37868 

Columbus  Broadcasting  Corp.  et  al.,  37869 

Germantown  Radio  Co.  et  al.,  37869 

Richardson  Broadcasting  Croup  et  al.,  37870 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance:  communities  eligible  for  sale: 
Missouri,  37762 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

South  Carolina  Publ"?  So"'ice  Authority  et  al..  37839 
-Vatura!  gas  pipeline  rate  filings: 

Black  Marhn  pipeline  Co  et  al..  37842 

Transwestern  Pipeline  Co  et  ai,,  37843 
Applications,  /leanngs.  determinations,  etc.; 

CNG  Transmission  Corp.,  37840 

Colorado  Interstate  Gas  Co..  37840 

Cordova  Electric  Cooperative.  Inc..  37840 

Diamond  Shamrock  Offshore  Partners  Limited 
Partnership.  37841 

East  Tennessee  Natural  Gas  Co.,  37841 

Enerfin  Partners  I  Limited  Partnership.  37841 

Florida  Gas  Transmission  Co..  37844 

Mid  Louisiana  Gas  Co  .  37844 

.Natural  Gas  Pipeline  Co.  of  America.  37844 

Southern  Natural  Gas  Co..  37845 

Texas  Gas  Transmission  Corp..  37845 

Federal  Grain  Inspection  Service 

RULES 

Weighing  provisions  and  procedures,  37727 


Federal  Home  Loan  Mortgage  Corporation 

NOTICES 

V! :::gs:  Sunshine  Act  37908 

Federal  Maritime  Commission 

NOTICES 

.Agreements  filed,  etc..  37U71 

(2  documents) 
Complaints  filed: 
Stevedoring  Services  of  America  et  al.,  37871 

Federal  Reserve  System 

RULES 

Bank  holding  companies  and  change  in  bank  control 
{Regulation  Y): 
Competitive  Equality  Banking  Act;  implementation — 
Nonbank  banks  limitations.  37733 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
37872 

(2  documents] 
Meetings:  Sunshine  Act,  37908 
Applications,  hearings,  determinations,  etc.: 

Citicorp.  37874 

Jenkins,  Mike,  et  al.,  37874 

Keycorp  et  al..  37874 

NBD  Bancorp.  Inc..  et  al..  3787S 

Peoples  Heritage  Financial  Group.  Inc..  et  al..  37875 

Fisli  and  Wildlife  Service 

RUUS 

Endangered  and  threatened  species: 

Alabama  cavefish.  37968 

Dwarf  lake  iris.  37972 

Fassett's  locoweed.  37970 

Harperella.  37978 

Large-fruited  sand-verbena,  37975 
Migratory  bird  hunting; 

Seasons,  limits,  and  shooting  hours;  establishmenL  etc.. 
37944 
PROPOSED  RttLES 

Endangered  and  threatened  species: 
Cheat  Mountain  sajamandar  and  Shenandoah 

salamander.  37814 
Scrub  blazing  star  and  Florida  ziziphus,  37618 
NOTICES 

Endangered  and  threatened  species  permit  applications. 
37877 

(2  documents) 
Meetings: 
Klamath  Fishery  Management  Council  37877 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Apramycin  sulfate  soluble  powder.  37752 
Food  for  human  consumption: 

Cheeses,  mozzarella;  identity  standards.  37752 

NOTICES 

Medical  devices: 
Blood  pressure  measurement  device  (sphygmomanometer) 
accuracy;  revised  compliance  policy  guide; 
availability.  37878 

Forest  Service 

PROPOSED  BOLES 

Land  uses: 
Landowner  access,  37795 
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Healtli  and  Human  Services  Department 

See  rood  and  Drug  Administration;  Public  Health  Service; 
Social  Security  Administration 

Healttt  Resources  and  Services  Administration 

See  Public  H.'.tl'h  S.-:\:<  .■ 

Interior  Department 

See  Fish  and  Wildlife  Service:  L.and  Management  Bureau: 

N.iIiona'  Park  Service 

International  Trade  Administration 
See  also  Export  Administration  Bureau 
RULES 

Export  administration  regulations;  redeslgnation,  37751 

NOTICES 

Antidumping: 
ThermostaticaDy  controlled  appliance  plugs  and  internal 
probe  thermostats  from — 
Canada.  37825 
Hong  Kong.  37827 
)apan,  37B28 
Malaysia,  37830 
Taiwan,  37831 
Export  trade  certificates  of  review,  37832 

International  Trade  Commission 

NOTICES 

.A:^(  nr\  information  collection  activities  under  OMB  review. 

37879 
Import  investigations: 
Digital  readout  systems  and  subassemblies  from  Japan, 

37879 
Electric  power  tools,  battery  cartridges,  and  battery 

chargers.  37879 
Knives:  report  to  President,  37881 
Reclosable  plastic  bags  and  tubing.  37881 
STip  lights.  37B82 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  contruction.  etc.: 
Santa  Fe  Southern  Pacific  Corp..  37883 

Justice  Department 

See  also  Antitrust  Division 
RULES 

Administrative  claims  procedures;  Veterans  Administration 
Administrator  delegation  of  authority.  37753 

Nondiscrimination  on  basis  of  handicap  in  Federally 
assisted  programs;  suspension  of  guidelines  with 
respect  to  timeframe  for  program  accessibility  in  public 
housing  programs.  37753 

NOTICES 

loint  newspaper  operating  agreements;  Manteca  News  and 
Manleca  Bulletin,  CA,  37883 

Labor  Department 

S''e  IVnsiun  and  Welfare  Benefits  Administration 

L^nd  Management  Bureau 

NOTICES 

Meetings: 
n.ik.-rsfifld  District  Grazing  Advisory  Board.  37878 

National  Economic  Commission 

NOTICES 

Meetings:  Sunshine  Act,  37908 


National  Labor  Relations  Board 

RULES 

Procedural  rules: 
Compliance  with  agency  orders.  37754 

National  Oceanic  and  Atmosplieric  Administration 
Rtn.ES 

Fishery  conservation  and  management: 
Atlantic  billfishes.  37785 

PROPOSED  RULES 

F.shery  conservation  and  management: 
Northeast  mullispecies 

Correction.  37822 
Northeast  multispecies;  correction.  37909 

National  Park  Service 

NOTICES 

Environmental  statements:  avaiidbility.  etc.: 

Aniakchak  National  Monument  and  Preserve.  AK.  37878 
Kobuk  Valley  National  Park.  AK.  37878 
Noatak  National  Preserve.  AK.  37879 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements:  availability,  etc.: 

Illinois  Power  Co.  et  al.,  37885 
Memorandum  of  understanding: 

Environmental  Protection  Agency:  Churchrock.  NM. 
uranium  mill;  remedial  action.  37887 
Applications,  hearings,  determinations,  etc.: 

System  Energy  Resoures.  Inc.,  et  al.,  37886 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

M.-t-tmgs: 
Employee  Welfare  and  Pension  Benefit  Plans  Advisory 

Council.  37884 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
37889 

Public  Healtti  Service 

See  also  Food  and  Drug  Administration 

RULES 

Medical  care  and  examinations: 
Indian  health  services — 
Eligibility.  37762 

Rural  Electrification  Administration 

RULES 

RE.A  privatization  demonstration  program,  37731 
Securities  and  Exctiange  Commission 

PROPOSED  RULES 

Securities: 

Municipal  securities  underwriters:  disclosure 
requirements,  37778 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

MBS  Clearing  Corp.,  37895 
Applications,  hearings,  determinations,  etc.: 

A.T.  Ohio  Tax-Free  Money  Fund  et  al..  37899 

Richardson  Corp.  et  al..  37901 


VI 


Federal  Renter  /  Vol.  53,  No.  188  /  Wednesday  September  28,  1988  /  Contents 


Federal  Register  /  Vol.  53,  No.  188  /  Wednesday,  September  28.  1988  /  Contents 


VII 


Social  Security  Administration 

PflOPOSED  RULES 

Supplementdl  security  incomt!: 

Bunal  and  bunal  space:  resources  exclusion 
Correction.  37909 

Soil  Conservation  Service 

NOTICES 

Environmental  stateme.nts,  availability,  etc.: 

DeRuyter  Central  Sctiool  Altiletic  Field.  NY  .17824 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementatinn  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

Treasury  Department 

MOnCES 

Ai?ency  information  collection  activities  under  0MB  review, 
37903,  37904 

{2  documents) 

Veterans  Administration 

RUliS 

Servicemen's  and  Veterans'  Group  Life  lnsuranr:e; 

eliRibilitv.  37756 
PnOKISED  RUI^S 

Adjudication:  pensions,  compensation,  dependency,  etc.: 
Procedural  due  process  nghts  and  retroactive  awards 
eligibility  criteria.  37797 

NOTICES 

Agency  inform,ition  collection  actuities  under  O.MB  review. 
37904 
[2  documents) 


Separate  Parts  In  This  Issue 

Pan  II 

Environmenld!  Protection  Agency,  37912 

Part  III 

Department  of  the  Interior,  Fish  and  Wildlife  Service.  37944 

Part  IV 

Department  of  the  Interior.  Fish  and  Wildlife  Service.  37968 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  ,Aids  section  at  the  end  of  this  issue 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  ot  the  parts  atlected  this  month  can  be  found  in 
trie  Reader  Aids  section  at  the  end  ot  this  issue. 


802 

906 _ 

1098 

1240         , 

,,,37727 
...37728 
...37729 
...  37730 

1787           

...37731 

Proposed  Ruin: 

302            

9  CFR 

Propos«0  Riil«s. 

78                                

...37772 
...  37773 

12  CFR 

225 

...37733 

15  CFR 

Cri  tit 

.  37751 

Gh  VII                   

17  CFR 
Proposea  Rutes; 

240               

20  CFR 

Proposed  RuIm: 

416            

....37751 
....37778 
....  37909 

21  CFR 

133 

....  37752 

520 

37752 

28  CFR 

14     

....  37753 

....  37753 

29  CFR 

102 

37754 

33  CFR 

^27.~ZZZ1~......Z...Z.. 

....37792 
....37792 

135 

...37794 

36  CFR 

Proposed  Rules 

?'^1                               

...37795 

293 

....  37795 

38  CFR 

9          

....  37756 

Proposed  RuteK 

3                

....  37797 

40  CFR 

52    

....  37757 

124 

37912 

261                            .  ., 

37759 

264 

...37912 
37912 

270          

37912 

Proposed  Rules: 

37801 

142 

37801 

180 

37801 

261  (2  documents) 

42  CFR 

36            

44  CFR 

...37803. 
37808 

37762 

37762 

47  CFR 

73                           

Proposed  Rules- 

97                      

37862 

37812 

48  CFR 

223 

37763 

252 

37763 

50  CFR 

17  (5  documents) 37968- 

37978 

20 37944 

644 37765 

Proposed  Rules- 

17  (2  documents) 37814. 

37618 

661  (2  documents) 37822, 

37909 


Rules  and  Regulations 


Federal  Re^sler 

Vol.  53.  No.  188 

Wednesday.  September  28.  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  ckKuments  having 
general  appitcability  and  legal  effect  most 
ot  which  are  keyed  to  and  codtfied  m 
the  Code  o(  Federal   Regulations,   which  is 
published    under    &0   tTtles   porsuani   to   44 
use     1510 

The  Code  of  Federal   Regulations  s  sold 
by  the  Superintendent   of   Documents. 
Prices  of  r>ew  books  are  listed  tn  the 
first    FEDERAL   REGISTER   issue   of   each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Gram  Inspection  Service 

7CFR  Pari  802 

Official  Performance  and  Procedural 
Requirements  tor  Gram  Weighing  and 
Inspection  Equipment  and  Related 
Gram  Handhng  Systems 

AGENCY:  Federal  Grain  Inspection 
Service.  USDA. 
ACnON:  Final  nile. 

summary:  In  compliance  with  the 
requirements  for  periodic  review  of 
existing  regulations,  the  Federal  Grain 
Inspection  Service  (FGIS)  is  revising  the 
regulations  under  the  United  States 
Grain  Standards  Act  as  amended, 
concerning  the  OfTiciai  Performance  and 
Procedural  Requirements  for  Grain 
Weighing  and  Inspection  Equipment  and 
Related  Grain  Handling  Systems.  This 
action  incorporates  by  reference  the 
applicable  requirements  of  National 
Bureau  of  Standards'  (N'BS)  Handbook 
44.  "Specifications.  Tolerances,  and 
Other  Technical  Requirements  for 
Weighmg  and  Measuring  Devices."  1988 
edition  (Handbook  44).  and  revises  the 
test  weight  requirement  for  non- 
automatic  hopper  scales  to  10  percent  of 
the  scales  capacity. 

EFFECTIVE  DATE:  October  2a  1988.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations 
was  approved  b\  the  Director  of  the 
Federal  Register  as  of  February  20. 1986. 

FOn  FURTHER  INFORMATION  CONTACT: 

Lewis  U'b^kken,  Ir..  Man-igemeni 
Improvement  and  Information  Programs. 
USDA.  FGIS.  Room  062a  South  Building, 
P.O.  Box  96454,  Washington.  DC  20090- 
6454.  telephone  (202)  475-3428. 


SUPPLEMENTARY  INFORMATION: 

Kvetutue  Order  12291 

This  finai  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  nonmajor  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
established  in  the  Order. 

Regulatory  Flexibility  Act  Certification 
W.  Kirk  Miller.  Administrator.  FGIS. 
has  determined  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  defined  in  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  because  most 
users  of  the  official  inspection  and 
weighing  ser\'ices  and  those  entities  that 
perform  these  services  do  not  meet  the 
requirements  for  small  entities. 

Final  Action 

Part  801  of  the  regulations.  Official 
Performance  Requirements  for  Grain 
Inspection  Equipment,  prescribes 
specifications,  tolerances,  and  other 
technical  requirements  for  official  grain 
inspection  equipment  and  related 
sample  handling  systems  used  in 
performing  official  services. 

Part  802  of  the  regulations.  OfUcial 
Performance  and  Procedural 
Requirements  for  Grain  Weighing 
Equipment  and  Related  Grain  Handling 
Systems,  sets  forth  certain  procedures, 
specifications,  tolerances,  and  other 
technical  requirements  for  grain 
weighing  equipment  and  related  grain 
handling  systems  used  in  performing 
Class  X  and  Class  Y  weighing  services. 

This  review  of  the  regulations 
concerning  Offical  Performance  and 
Procedural  Requirements  for  Grain 
Weighing  and  Inspection  Equipment  and 
Related  Gram  Handling  Systems  (7  CFR 
801.1-601.11  and  7  CFR  802  0-802.1) 
included  a  determination  of  continued 
need  for  and  consequences  of  the 
regulations.  An  objective  of  the  review 
was  to  ensure  that  the  regulations  were 
serving  their  intended  purpose,  the 
language  was  clear,  end  Ihe  r>Gulations 
were  consistent  with  FGIS  poUry  and 
authonty.  FGIS  has  determined  that  in 
general,  these  regulations  are  serving 
their  intended  purpose,  are  consistent 
with  FGIS  policy  and  authonty.  and 
should  remain  in  effect.  FGIS 
determined,  however,  tl.at  the  1985 
edition  of  NBS  Handbook  44.  which  had 
been  incorporated  by  FGIS  m  1986.  is 
outdated.  Therefore,  FGIS  is 


incorporating  by  reference  the 
applicable  sections  of  the  1988  edition  of 
Handbook  44. 

FGIS  also  determined  that  the 
Handbook  44  requirement  concerning 
test  weights  used  to  test  non-automatic 
hopper  scales  (section  N.3  of  the  Scales 
Code)  is  too  costly,  of  limited  benefit, 
and  not  conducive  to  effective  elevator 
operation.  Hence.  FGIS  is  adding  section 
N.3  to  the  list  of  Handbook  44 
requirements  that  are  not  incorporated 
by  reference.  FGIS  will  reinstate  the  10 
percent  test  weight  requirement,  which 
was  used  by  FGIS  until  1986.  by  a 
revision  to  the  FGIS  Weighing 
Handbook. 

FGIS  had  previously  incorporated  by 
reference  all  of  the  provisions  in  NBS 
Handbook  105-1.  "Specifications, 
Tolerances,  and  Other  Technical 
Requirements  for  Weighing  and 
Measuring  Devices"  (1985  edition). 
Handbook  105-1  has  not  been  revised 
by  NBS.  Accordingly,  the  current  edition 
of  Handbook  105-1  remains 
incorporated  by  reference. 

FGIS  proposed  these  revisions  in  the 
May  17. 1988.  Federal  Register  (53  FR 
17471).  Two  comments  were  received  on 
the  proposed  changes,  both  of  which 
favored  the  changes  in  their  entirety. 
The  changes  which  appear  in  this  final 
rule  are  the  same  as  those  proposed, 
except  references  to  the  "Scale  Code" 
and  the  "(New)  Scale  Code"  are 
changed  to  "Scales  Code"  and  "New 
Scales  Code."  respectively. 

This  final  rule  revises  these  sections 
as  follows: 

1.  Section  802.0  (a).  Appficabi/ity.  by 
revising  the  edition  of  Handbook  44  that 
is  incorporated  by  reference  from  the 
1985  edition  to  the  1988  edition. 

2-  Section  802.0  (b).  Applicabi/ity.  by 
revising  the  list  of  Handbook  44  sections 
that  are  not  incorporated  by  reference 
as  follows: 

a-  Delete  Scales  Code  (2.20)  sections 
N.2.1.1.  T.3.8.3.  and  T.3.8.4.  because  the 
code  in  which  these  sections  were 
located  is  not  m  the  1988  edition  of 
Handbook  44. 

b.  Delete  the  title  "New  Scales  Code 
(2.20)"  because  this  code  is  known  as 
the  "Scales  Code  (2.20)"  in  the  1988 
edition  of  Handbook  44. 

c.  Delete  New  Scales  Code  (2.20) 
section  T.N. 8.  because  the  requirements 
for  humidity  have  been  eliminated  from 
this  section  in  the  1988  edition  of 
Handbook  44. 
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d.  Add  Scales  Code  (2.20)  section  \  3 
because  this  requirement  does  not 
improve  the  evaluation  of  weighing 
systems  or  their  subsequent 
performance  and  therefore  is  deemed 
not  practical  for  FGIS  gram  scales. 

e.  Add  Scales  Code  (2.20)  section 
T.N, 3. 7.  because  "in  motion  weighing", 
regardless  of  the  kmd  of  scale  used,  has 
been  deemed  unacceptable  for  grain 
weighing 

List  of  Subjects  in  7  CFR  Part  802 

Admmistrative  practice  and 
procedure.  Export.  Cram,  incorporation 
by  reference- 

For  the  reasons  set  out  in  the 
preamble.  7  CFR  Part  m  is  amended  as 
follows: 

1.  The  authority  citdtiun  for  Part  802 
continues  to  read  as  follows: 

Aulhority;  Pub-  L  94-562.  90  Stat.  2867,  as 
amended,  P  V  S.C.  71  etsegf 

2  Section  802.0  is  revised  to  read  as 

follows: 

§  802.0     Applicability. 

(d)  The  requirements  set  forth  m  this 
Part  802  describe  certain  specifications, 
tolerances,  and  other  technical 
requirements  for  gram  weighing 
equipment  and  related  grain  handhng 
systems  used  in  performing  Class  X  and 
Class  Y  weighing  services  and 
inspection  services  under  the  Act.  All 
scales  used  for  official  grain  weight  and 
inspection  certification  shall  meet 
applicable  requirements  contained  in 
the  FGIS  Weighing  Handbook,  the 
General  Code,  the  Scales  Code,  the 
Automatic  Bulk  Weighing  Systems 
Code,  and  the  Weights  Code  of  the  19fi8 
edition  of  .National  Bureau  of  Standards' 
(N'BS)  Handbook  44.  "Specifications. 
Tolerances  and  Other  Technical 
Requirements  for  Weighing  and 
Measuring  Devices"  (Handbook  44);  and 
NBS  Handbook  105-1,  "Specincations 
and  Tolerances  for  Reference  Standards 
and  Field  Weights  and  Measures* 
(Handbook  105-1 1-  Pursuant  to  the 
provisions  of  5  U  S.C.  552(a).  with  the 
exception  of  the  Handbook  44 
requirements  listed  in  paragraph  (b),  the 
materials  Handbooks  44  and  105-1  are 
incorporated  by  reference  as  they  exist 
on  the  date  of  approval  and  a  notice  of 
any  change  in  these  materials  will  be 
published  in  the  Federal  Register.  The 
N'BS  Handbooks  are  for  sale  by  the 
supenntend-^nt  of  Documents.  US. 
Government  Prmtmg  Office. 
Washington.  DC  20403.  These  are  also 
available  for  inspection  at  the  Office  of 
the  Federal  Register.  Room  MlTi.  1100  L 
Street  NW  .  Washington,  DC. 


(b)  The  foliowing  Handbook  44 
requirements  are  not  incorporated  by 
reference: 


Scales  Code  fZ30) 

NJ. 

Recomn)end.>d      minimum      t«)l 

weiiibu 

N.3-11 

Tb»i  (rain 

T19. 

Railway  track  scale*  weiijhinf;  m 

roabon 

TN3.8 

In  motion  weighing 

T.NJ-81.-4. 

In  motion  weighing 

T  N,3,T 

In  motion  weitttiing 

Dtiied:  September  a,  1988. 
DR.  GaUiart, 
Acting  Adminiatrator. 
|FR  Doc  88-22240  Filed  9-27-88;  8:45  ani| 

BILLING  COOe  M10-€H4 

Agricultural  Marketing  Service 

7  CFR  Part  906 

(Docket  No.  FV-88-1221 

Oranges  and  Grapefruit  Grown  In  the 
Lower  Rio  Grande  Valley  In  Texas; 
Authorization  of  an  Additional 
Container 

AGENCV:  Agricultural  Marketing  Service, 

L'SDA. 

ACTION:  Interim  final  rule. 

summary:  This  interim  final  rule 
authonzes  an  additional  container  for 
bulk  shipments  of  Texas  oranges  and 
grapefruit  to  retailers.  This  action  is 
needed  by  the  Texas  orange  and 
grapefruit  industry  to  more  successfully 
maket  their  crop. 

DATES:  Effective  September  28,  1988. 
Comments  which  are  received  by 
October  28.  1988  will  be  considered  prior 
to  issuance  of  the  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concemmg  this  interim  final  rule. 
Comments  should  be  sent  to:  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS.  USDA.  P  O.  Box  9645fi.  Room 
2085-S,  Washington.  DC  20(W0-6456. 
Three  copies  of  all  written  material  shall 
be  submitted,  and  they  will  be  made 
available  for  public  inspect-^n  at  the 
Office  of  the  Docket  Clerk  uuring  regular 
business  hours.  The  written  comments 
should  reference  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  D,  Rasmussen,  Miirketing 
Specialist,  Marketmg  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA,  P.O. 
Box  96456.  Room  2525-S.  Washington. 
DC  20090-6456;  telephone:  (202)  47&- 
3913. 


8UPPUMENTARV  INFORMATION: 

This  interim  final  rule  is  issued  under 
Marketing  Order  No.  906.  as  amended  (~ 
cm  Part  906).  regulating  the  handling  of 
oranges  and  grapefruit  grown  in  the 
Lower  Rio  Grande  Valley  in  Texas.  This 
order  is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  the  1937.  as 
amended  (7  U.S.C.  601-674).  hereafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regualtory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
Orientation  and  compatibility. 

There  are  approximately  22  handlers 
of  Texas  oranges  and  grapefruit  subject 
to  regulation  under  the  Texas  citrus 
marketing  order  and  approximately 
3.000  orange  and  grapefruit  producers  in 
Texas,  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR  121.2) 
as  those  having  annual  gross  revenues 
for  the  last  three  years  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  53.500.000. 
The  majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

Handlers  may  market  their  Texas 
orange  and  grapefruit  in  containers 
specified  in  fi  906.340  Container,  pack. 
at}d  container  markiPji  resulalions.  This 
rule  revises  paragraph  (a)(1)  of  §906.340 
to  authorize  the  use  of  a  third  container 
for  bulk  shipments  of  Texas  oranges  and 
grapefruit.  This  container  is  a  fiberboard 
crib,  either  rectangular  or  octagonal  in 
shape,  with  approximate  dimensions  of 
46  inches  to47V2  inches  in  length,  37  to 
38  inches  in  width,  and  36  inches  in 
height.  The  container  must  have  a 
Mullen  or  Cady  test  of  al  least  1,300 
pounds  and  must  be  used  only  once  for 
shipment  of  citrus  fruit.  This  container 
was  used  on  an  experimental  basis  last 
season,  and  it  was  found  acceptable- 
The  major  use  of  this  crib  is  for  bulk 
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shipments  of  fruit  to  retailers.  This 
action  was  unanimously  recommended 
by  the  Texas  Valley  Citrus  Committee. 
which  administers  the  order,  al  its 
meeting  on  |une  29. 1968. 

This  rule  also  removes  obsolete 
language  pertaining  to  a  container  no 
longer  authorized  but  sliLt  listed  in 
paragraph  (a)(1)(iii)  of  S  906.340,  makes 
minor  language  changes  for  clarity  in  the 
introductory  text  and  paragraph  (a)(11  of 
5  906.340.  and  renumbers  several 
paragraphs  within  paragraph  (a)(1). 

The  Department's  view  is  that  the 
impact  of  this  acbon  would  be  beneficial 
to  producers  and  handlers  because  it 
would  provide  handlers  with  more 
flexibility  in  marketing  Texas  oranges 
and  grapefruit. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendation  submitted  by  the 
committee,  and  other  available 
information,  it  is  found  that  the  interim 
final  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  action  relaxes 
container  requirements  currently  in 
effect  for  Taxaa  orange  and  grapefruit; 
(2)  handlers  of  these  fruits  are  aware  of 
this  action  which  was  recommended 
unanimously  by  the  committee  at  a 
public  meeting  and  they  will  need  no 
additional  lime  to  comply  with  the 
requirements;  (3)  shipment  of  the  1988- 
89  season  Texas  orange  and  grapefruit 
crops  is  expected  to  begin  by  late 
September  and  (4)  the  rule  provides  a 
30-day  comment  penod.  and  any 
comments  received  will  be  considered 
prior  to  issuance  of  a  final  rule. 

List  of  Subjects  in  7  CFR  Part  906 

Marketing  agreements  and  orders. 
Texas  grapefruit,  oranges. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  906  is  amended  as 
follows: 


PART  906— ORANGES  AND 
GRAPEFRUIT  GROWN  IN  THE  LOWER 
RIO  GFIANDE  VALLEY  IN  TEXAS 

1.  The  authority  citation  for  7  CFH 
Part  906  continues  to  read  as  follows: 

Authority  Sees.  1-19,  4B  SMI  31.  as 
flmended:  7  US C 601-674 

2.  Section  906-340  is  amended  by 
revising  the  introductory  text  in 
paragraph  (a)  and  paragraph  (al[1]  to 
read  follows: 

§  906.340    Contakier,  pack,  and  container 
markk>g  rvgutationa. 

[a]  So  handler  shall  handle  any 
variety  of  oranges  or  grapefniil  grown  in 
the  production  area  unless  such  fruit  is 
in  one  of  the  following  containers,  and 
the  fruit  is  packed  and  the  containers 
are  marked  as  specified  in  this  section. 

(1)  Containers,  (i)  Closed  fiberboard 
carton  with  inside  dimensions  of 
13V4  x  10'^  X  7'/4  inches:  Provided  That 
the  container  has  a  Mullen  or  Cady  test 
of  at  least  2(X)  pounds: 

(ii)  Closed  fully  telescopic  fiberboard 
carton  with  inside  dimensions  of 
16V4  x  10%  X  9'A  inches  described  in 
Freight  Container  Tariff  2G  as  container 
No.  6506; 

(lii)  Closed  fiberboard  carton  with 
inside  dimensions  of20x  13  V4  inches 
and  of  a  depth  from  9%  to  lO-V*  inches: 
Provided,  That  the  container  has  a 
Mullen  or  Cady  test  of  at  least  250 
pounds  and  the  container  is  used  only 
for  the  shipment  of  eight  five-pound 
bags  or  five  eight-pound  bags  of  fruit; 

(iv)  Bags  having  a  capacity  of  five  or 
eight  pounds  of  fruit:  Provided.  That 
fruit  packed  in  such  bags  shall  be 
handled  only  when  packed  m  the 
number  and  container  specified  in 
paragraph  [a|[l)(iii]  of  this  section; 

(v)  Bags  of  mesh  or  woven  type 
having  a  capacity  of  18  pounds  of  fruit; 

(vi)  Wire  crib  with  inside  dimensions 
of  46  W(  X  37  X  30  inches:  Provided.  That 
such  cribs  be  con«'rticted  of  either  4x4 
inch  mesh  wire  at  least  0  guage.  or  2  x  2 
inch  mesh  wire  at  least  2  gauge,  and  that 
a  new  liner  is  placed  in  this  container 
each  time  it  is  filled  for  shipment; 

(vii)  Rectangular  or  octagonal  bulk 
fiberboard  crib  with  approximate 
dimensions  of  46  to  47'''2  inches  in  length 
by  37  to  38  inches  in  width  by  36  inches 
in  height:  Provided.  That  this  container 
has  a  Mullen  or  Cady  test  of  at  least 
1,300  pounds,  and  that  it  is  used  only 
one  for  shipment  of  citrus  fruit; 

(viii)  Rectangular  or  octagonal  ^ 
fiberboard  crib  with  dimensions  of  46 
inches  long,  38  inches  wide,  by  24  inches 
high:  Provided.  That  the  crib  has  a 
Mullen  or  Cady  teat  of  at  least  1.300 
pounds,  and  that  it  is  used  only  once  for 
the  shipment  of  citrus  fruit;  and 


(ix)  Such  other  types  and  sizes  of 
containers  as  may  be  approved  by  the 
committee  for  testing  in  connection  with 
a  research  project  conducted  by  or  in 
cooperation  with  the  committee: 
Provided.  That  the  handling  of  each  lot 
of  fruit  in  such  lest  containers  shall  be 
subject  to  prior  approval  and  under  the 
supervision  of  the  commiltee. 

Dated:  September  Z2,  1988. 
Robert  C  Keeoey. 

Acting  Director.  Fruit  and  Vegetables 

Division. 

|FR  Doc  68-22103  Fflcd  0-27-68.  &45  am| 

BOUNG  COOC  HtO-OS-a 


7  CFR  Part  1098 

lDA-68-1tei 

Milk  in  ttie  Nashville,  TN.  Marketing 
Area:  Order  Terminating  Provisions  of 
the  Order 

AGENCY:  Agricultural  Marketing 
Services.  USDA. 
ACTION:  Final  rule. 

summary:  This  action  permits  a 
cooperative  association  to  be  the 
responsible  handler  for  milk  of 
nonmembers  that  is  delivered  for  the 
cooperative's  account  to  pool  plants  of 
other  handlers  under  the  Nashville 
order.  The  action  was  requested  by 
Dair>'mcn,  Inc..  a  cooperative 
association  that  represents  most  of  the 
producers  supplying  the  market. 
interested  parties  were  invited  to 
comment  on  the  proposed  action.  No 
views  in  opposition  to  the  proposed 
termination  were  received.  The 
termination  order  adapts  the  order  to  a 
recent  change  in  milk  assembly 
practices  in  the  market  whereby  a 
cooperative  is  handling  the  milk  of  somc- 
nonmember  producers. 
EFFECTIVE  DATE:  September  2a  1988. 
FOR  FUATHER  INFORMATION  CONTACT: 
Robert  F.  Groene,  Marketmg  Specialist. 
Dairy  Division.  Agricultural  Marketing 
Service.  U.S.  Department  of  Agriculture. 
Washington,  DC  20250.  (2021  447-2009- 
SUPPLEMENTARY  INFORMATtON:  The 

Regulatory  Flexibility  Act  (5  U.S  C  601- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  rule  on  small  entities. 
Punsuant  to  5  U.S.C.  e05(b).  Ihe 
Administrator  of  the  Agricultural 
Marketing  Ser\*icB  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  action 
will  lessen  the  regulatory  impact  of  the 
order  on  certain  milk  handlers  and  will 
lend  to  ensure  that  dairy  farmers  who 


37730   Federal  RegUter  /  Vol.  53.  No.  188  /  Wednesday.  September  28.  1968  /  Rules  and  Regulallons^ 


were  shifted  lo  ttie  market  to  meet  the 
fluid  milk  requirements  of  handlers 
supplying  the  market  will  have  their 
milk  priced  under  the  order  and  thereby 
receive  the  benefils  that  accrue  from 
such  pricins?. 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  Departmenl 
ReguUiions  1512-1  and  has  been 
determined  to  be  a  "non-major"  rule 
under  the  criteria  contained  therein. 
This  order  of  lermination  is  issued 
pursuant  lo  the  provisions  of  the 
Anncullurdl  Marketing  Agreement  Act 
of  1937.  as  amended  (7  L'.S  C.  601-674), 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Nashville  marketing  area- 
Notice  of  proposed  rulemaking  was 
published  m  the  Federal  Register  on 
August  26.  1988  (53  FR  32624)  concerning 
this  termina  lion  of  certain  provisions  of 
the  order.  Interested  parties  were 
afforded  opportunity  to  file  wntten  data, 
views,  and  arguments  thereon.  No  views 
in  opposition  to  the  proposed  action 
were  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
the  following  provisions  of  the  order  do 
not  tend  to  effectuate  the  declared 
policy  of  the  Act: 

1  In  5  1098.9(c).  the  provision  "of  its 
producer  members". 

2.  In  5  1098.73|c).  the  provision  "of  its 
members '. 

Statement  of  Consideration 

This  action  allows  a  cooperative 
association  to  be  the  responsible 
handler  on  milk  of  producers  who  are 
not  members  of  the  cooperative  when 
such  milk  is  delivered  lo  pool  plants  of 
other  handlers  for  the  account  of  the 
cooperative  association.  The  order  now 
limils  the  cooperative  to  being  the 
responsible  handler  on  milk  of  its 
producer  members. 

The  request  for  termination  action 
was  submitted  by  Dairymen.  Inc..  a 
cooperative  association  representing 
producers  who  deliver  milk  to  pool 
plants  in  the  market.  The  cooperative 
requested  that  the  termination  action  be 
effective  .August  1988. 

Interested  parties  were  invited  to 
submit  comments  on  the  proposed 
termination.  No  views  in  opposition  lo 
the  proposed  action  were  received. 

The  termination  action  is  warranted 
to  accommodate  the  handling  of 
nonmember  producer  milk  that  the 
cooperative  had  been  marketing  under 
the  Louisville-Lexington-Evansville 
order,  but  was  shifted  to  the  Nashvilie 
market  on  August  1.  1988.  The 
termination  order  would  apply  to  milk 
marketed  on  and  after  August  1,  1988. 


The  lermination  order  will  result  in  the 
bulk-lank  handler  and  payments  to 
cooperative  associations  provisions  of 
the  Nashville  order  conforming  with 
such  provisions  in  most  other  Federal 
milk  orders.  The  action  will  facilitate  the 
handling  of  milk  of  nonmembers  in  those 
instances  in  which  the  nonmembers 
elect  to  have  a  cooperative  association 
market  their  milk.  One  of  the 
advantages  of  the  change  in  the  handler 
definition  is  that  the  milk  of  members 
and  nonmembers  can  be  commingled  on 
the  same  farm-to-market  routes,  thereby 
resulting  in  greater  efficiency  in  the 
farm-to-markel  delivery  of  milk.  In 
addition,  the  action  also  eliminates  the 
need  for  the  duplicale  reports  now 
required  of  plants  for  nonmember  milk 
that  is  delivered  for  the  account  of  a 
cooperative  association. 

It  IS  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  dale 
hereof  are  impractical,  unnecessary  and 
contrary  to  the  pulbic  interest  m  that: 

(a)  The  termination  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  iuaikc:ing  conditions 
in  the  markebng  area  in  that  the  action 
will  lend  to  lessen  the  reporting 
requirements  of  certain  handlers  who 
operate  plants  under  the  Nashville 
order.  In  addition,  such  action  will 
ensure  that  dairy  farmers  who  were 
shifted  to  the  Nashville  market  lo  meet 
the  fluid  milk  requirements  of  handlers 
in  the  market  would  have  their  milk 
priced  under  the  order  and  thereby 
receive  the  beneRls  that  accure  from 
such  pricing; 

(b)  This  termination  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date:  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  opportunity  to  file  written  data, 
views,  or  arguments  concerning  this 
termination.  No  comments  in  opposition 
were  received 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  m  the  Federal  Register  for 
milk  marketed  under  the  Nashville  order 
on  and  after  August  1. 1988. 
Lis!  of  Subjects  in  7  CFR  Pari  1098 

Milk  marketing  orders.  Milk.  Dairy 
products. 

It  is  therefore  ordered.  That  the 
aforesaid  provisions  in  5}  1098.9(c)  and 
1098.73|c)  of  the  Nashviile  order  are 
hereby  terminated. 

PART  1098— MILK  IN  THE  NASHVILLX. 
TENNESSEE.  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1098  continues  lo  read  as  follows: 


Autborily:  Sees  1-19.  48  Slat  31.  as 
amended:  7  U  S.C  (»l-674 

;  109e.«    I  Amended  I 

2  In  §  1098  91c  I.  the  provision  "of  its 
producer  members"  is  removed. 

i  1098.73    t  Amended  I 

3.  In  5  1098.731c).  the  provision  "of  its 
members"  is  removed. 

Signed  at  Washington.  DCl.  on  September 
21. 1988. 

Kenneth  A.  Gilles, 

Assislanl  Secrelary  ofAgicullure.  Marketing 
and  Inspection  Services. 
|FR  Doc  88-22105  Filed  »-27-8a;  8:45  am] 
BiUJMO  CODE  »«>-<»-ll 


7  CFR  Part  1240 

[Docket  No  AMS-FV-88-071) 

Honey  Research,  Promotion  and 
Consumer  Information  Order 

AGENCY:  .^;5rl^ullural  Marketing  Service. 

USDA. 

action:  Final  rule.  

SUMMARY:  This  rule  amends  the  rules 
and  regulations  issued  under  the  Honey 
Research.  Promotion  and  Consumer 
Information  Order  to  conform  to  the 
Harmonized  Tariff  System  |HTS).  the 
new  numbering  system  of  identifying 
imported  merchandise  which  is  being 
implemented  by  the  U.S.  Customs 
Service.  The  number  which  identified 
imported  honey  and  honey  products 
under  the  old  Tariff  Schedule  of  the 
United  Slates  (TSUSI  is  being  replaced 
by  a  new  identifying  number  under  HTS 
EFFECTIVE  DATE:  January  1.  1989. 

FOB  FURTHER  INFORMATION  CONTACT: 

Perry  R  Utsnn.  Marketing  Specialist. 
Marketing  Order  Adminislralion  Brand 
Fruit  and  Vegelable  Division.  A.MS. 
USDA.  P  O  Box  964.56.  Room  2525-S. 
Washington.  DC  20090-64,56:  telephone. 
(202)447^141) 
SUPPtEMENTARV  INFORMATION: 

This  final  rule  is  issued  under  the 
Honey  Research.  Promotion  and 
Consumer  Information  Order  (7  CFR 
Part  1240)  (order).  The  order  is  effective 
under  the  Honey  Research.  Promotion 
and  Consumer  Information  Act  (7  U.S.C 
4601  et  seq.)  (Act). 

This  action  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  he 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  Iherein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
use.  801  el  seq).  the  Administrator  o 
the  Agricultural  Marketing  Service 
(AMS)  has  determined  that  Ihis  action 
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will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities  This  final  rule  is  technical 
amendment  to  the  existing  provisions  of 
the  General  Rules  and  Regulations 
issued  under  the  order  and  will  impose 
no  additional  costs  on  persons  or 
entities  affected  or  regulated  by  the 
order. 

The  Act  and  the  order  provide  that 
honey  producers  who  produce  6,000 
pounds  of  honey  or  more,  producer- 
packers  who  produce  and  handle  6.000 
pounds  or  more,  and  honey  importers 
importing  6.000  pounds  of  honey  or  more 
per  year  pay  an  assessment  on  honey 
entering  channels  of  commerce  in  the 
United  States.  Assessments  are  paid  to 
the  National  Honey  Board  (Board) 
which  administers  a  program  designed 
to  improve  the  position  of  honey  in  the 
marketplace.  Honey  handlers  are 
required  lo  act  as  collection  agents  for 
honey  producers  subject  to  the 
prxivisions  of  the  order.  The  U.S. 
Customs  Service  (USCS)  cojlecls  the 
assessments  on  honey,  and  honey 
products  where  honey  is  the  principal 
ingredient,  imported  under  its  tariff 
schedule.  Such  assessment  is  collected 
at  the  time  of  entry  or  withdrawal  for 
consumption  and  is  forwarded  to  the 
Board  as  per  the  agreement  between  the 
USCS  and  USDA. 

The  U.S.  Customs  Service  has  been 
using  a  numerical  system  of  identifying 
imported  merchandise  known  as  the 
Tariff  Schedule  of  the  United  Slates 
(TSUS).  Under  this  system,  the 
identifying  number  assigned  lo  honey 
and  honey  products  has  been  155,70. 
However,  the  USCS  is  implementing  a 
new  numbering  system,  the  Harmonized 
Commodity  Description  and  Coding 
System,  otherwise  known  as  the 
Harmonized  Tariff  System  (HTS)  to 
replace  the  current  TSUS  numbering 
system.  The  HTS  numbering  system  will 
become  effective  lanuary  1. 1989. 

The  purpose  of  this  final  rule  is  to 
reflect  the  change  from  the  old  TSUS 
numbering  system  to  the  new  HTS 
numbering  system.  Under  the  new  HTS 
system,  honey  and  honey  products  are 
assigned  the  heading  number  0409  00.00. 
This  action  will  provide  current 
information  lo  honey  importers,  customs 
brokers,  etc.  as  to  the  proper 
identification  of  honey  and  honey 
products  under  the  HTS.  and  will  permit 
the  U.S.  Customs  Service  lo  continue  to 
collect  assessments  due  on  imported 
honey  and  honey  products  in 
conjunction  with  its  regular  importation 
processing  and  collection  system. 
Pursuant  lo  the  administrative 
procedure  provisions  in  5  U.S.C.  553.  it  is 
found  upon  good  cause  that  notice  and 


other  public  procedure  with  respect  to 
this  action  is  impracticable  unnecessary, 
and  contrary  to  the  public  interest, 
because  this  final  rule  makes  a 
technical,  administrative  revision  to  an 
existing  provision  in  the  regulations. 

List  of  Subjects  in  7  CFR  Part  1240 

Honey.  Agricultural  research. 
Reporting  and  requirements.  Market 
development.  Consumer  information. 

For  the  reasons  set  forth  in  the 
preamble.  7  CfT^  1240  is  amended  as 
follows: 

PART  1240— HONEY  RESEARCH. 
PROMOTION  AND  CONSUMER 
INFORMATION  ORDER 

1.  The  authority  citation  for  7  CFR 
Part  1240  continues  lo  read  as  follows: 

Aulhorily;  Honey  Research.  Promotion  and 
Consumer  Information  Act.  Sefis.  1-13.  98 
Stat.  3115;  7  U  S.C.  4601-1612. 

2.  Section  1240.115  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

Subpart — General  Rules  and 
Regulations 

$1240.115    Levy  of  assessments. 

(e)  The  U.S.  Customs  Service  (USCS) 
will  collect  assessments  on  all  honey  or 
honey  products  where  honey  is  the 
principal  ingredient  Imported  under  its 
tariff  schedule  (HTS  heading  number 
0409.00,00)  at  the  time  of  entry  or 
withdrawal  for  consumption  and 
forward  such  assessment  as  per  the 
agreement  between  the  USCS  and 
USDA,  Any  importer  or  agent  who  is 
exempt  from  payment  of  assessments 
pursuant  to  {  1240,42  (a)  and  (b)  of  the 
Order  may  apply  to  the  Board  for 
reimbursement  of  such  assessments 
paid. 

Dated  September  23. 1988. 
Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 
(FR  Doc,  88-22215  Filed  9-27-88:  8:45  am) 
BILUNO  COOC  3401-03-M 


Rural  Electrification  Administration 
7  CFR  Part  1787 

REA  Privatization  Demonstration 
Program 

AGENCY:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Interim  Rule  with  Request  for 
Comments:  Amended. 


SUMMARY:  The  Rural  Electrification 
Administration  (REA)  is  issuing  an 
interim  rule  to  amend  7  CFT^  Chapter 
XVII  by  amending  Part  1787.  REA 
lYivatization  Demonstration  Program, 
fart  1787  established  policies  and 
procedures  lo  implement  the  provisions 
of  section  311  of  the  Rural  Electrification 
Act  of  1936  (7  U,S,C,  901  el  seq.)  (The 
"RE  Act").  Section  311  of  the  RE  Act 
provides  authority  to  establish  a 
privatization  demonstration  program 
whereby  borrowers  in  the  Stale  of 
Alaska  are  permitted  to  prepay,  on 
favorable  terms,  certain  loans  held  by 
the  Federal  Financing  Bank  (TFE").  a 
wholly-owned  government 
instrumentality  under  the  supervision  of 
the  Secretary  of  the  Treasury,  and 
guaranteed  by  REA;  provided  that  the 
borrower  prepays  all  outstanding  loans 
made  or  guaranteed  under  the  RE  Act  A 
direct  or  insured  loan  prepaid  under 
section  311  may  be  prepaid  by  the 
borrower  at  the  lesser  of  the  outstanding 
principal  balance  due  on  the  loan  or  the 
loan's  present  value  discounted  from  the 
face  value  at  matunly  at  a  rate  set  by 
the  Administrator.  A  Rural  Telephone 
Bank  loan  made  pursuant  to  the  RE  Act 
may  be  prepaid  by  paying  the 
outstanding  principal  balance  due  on  the 
loan. 

Subject  to  certain  exceptions,  neither 
the  borrower  nor  others  serving  the  area 
served  by  a  borrower  which  prepays 
loans  under  section  311  will  be  eligible 
for  loans,  loan  guarantees  or  other 
financial  assistance  pursuant  to  the  RE 
Act, 

Part  1787  permits  a  borrower  lo  use  a 
90  percent  REA  guaranteed  loan  to 
prepay  its  FFB  loans.  The  amendments 
to  Part  1787  explicitly  permit  a  borrower 
who  prepays  its  FFB  loans  pursuant  to 
section  311  lo  utilize  inlemally 
generated  funds  in  connection  with  tbe 
prepayment, 

DATE:  Amendments  lo  the  Interim  Rule 
effective  on  September  28. 1988;  written 
comments  must  be  received  by  REA  no 
later  than  October  28, 1988, 

ADDRESSES:  Submit  written  comments 
lo  Mr,  Laurence  V,  Bladen,  Financing 
Policy  Specialist,  Rural  Electrification 
Administration,  Room  1235,  South 
Building,  U,S,  Departmenl  of 
Agncullure.  Washington.  DC  20250- 
15<X).  Comments  may  also  be  inspected 
al  Room  1235  between  8:30  a.m.  and  SflO 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Laurence  V,  Bl.iden.  Financing 
Policy  Specialist,  Rural  Electrification 
Administration.  Room  1235.  South 
Building,  U.S.  Department  of 
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Agnculture.  Waahington.  DC  20230- 
1500.  telephone  number  (202)  362-9538. 
SUPn-EMEKTARV  INFOMMTIOH;  Pursuant 
to  the  RE  Act.  REA  hereby  proposes  to 
amwid  7  CFR  Chapter  XVU  by  amending 
Part  1787.  "RJEA  Privatization 
Demonstration  Program." 

These  amendments  to  the  regulaliun 
are  issued  in  conformity  with  Executive 
Order  12291.  Federal  Regulations.  They 
will  not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  or  (2) 
result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individuals, 
industries.  Federal,  slate,  or  local 
government  agencies  or  geographic 
regions;  or  (3)  result  in  signiElcanl 
ddverse  effects  on  competition, 
employment,  investment  or  productivity, 
dnd  have  been  determined  not  to  be 
"mdjor" 

This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act. 
REA  has  concluded  that  promulgation  of 
this  amended  Interim  Rule  would  not 
represent  a  major  Federal  action 
significantly  affectmg  the  quality  of  the 
human  environment  under  the  National 
Fjivironmental  Policy  Act  of  1969  [42 
L'.S.C.  4321  et  seq,  (1976||  and.  thereforp, 
does  not  require  an  environmental 
imp'ict  slafement  or  an  environmental 
assessment.  This  program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
as  10.850.  Rural  Electrification  Loans 
and  Loan  Guarantees  and  10.851,  Rural 
Telephone  fxians  and  Loan  Cuanintees. 
For  the  reasons  set  forth  in  the  final  rule 
reUted  Notice  to  7  CFR  Part  3015 
Subpart  V  in  50  FR  47034  (November  14. 
19851.  this  program  is  excluded  from  the 
scope  of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
wi!h  sfafe  and  local  officials. 

Paperwork  Reduction  Act 

The  reporting  requirements  contained 
m  this  amended  Interim  Rule  are  not 
sabject  to  the  provisions  of  the 
Paperwork  Rediiclion  Act  nf  1980,  .is 
amended  or  the  provisions  of  5  CFR  Part 
1320,  since  no  more  than  six  entities  will 
be  affected  bv  the  Interim  Rule  (5  CFR 

132Q.7) 

Background 

On  lanuary  22. 1987.  REA  published 
an  Interim  Rule  with  Request  for 
Comments  to  add  a  new  Part  1787  to  7 
CFR  Chapter  XVU  The  Interim  Rule  set 
forth  the  REA  policy  and  procedures 
implementing  section  311  of  the  RE  Act 
which  provides  authonty  to  establish  a 
privatization  demonstration  program 
whpreby  borrowers  in  the  Stiite  of 
Alaska  are  permitted  to  prepay,  on 
favorable  terms,  certain  loans  held  by 
the  Federal  Financing  Bank  (  FFB").  a 
wholly-owned  government 


instrumentality  under  the  supervision  of 
the  Secretary  of  ihe  Treasury,  and 
guaranteed  by  REA,  provided  thai  the 
borrower  prepays  all  oulstandins  loans 
made  or  guaranteed  under  the  R£  Act.  A 
direct  or  insured  loan  prepaid  under 
section  311  may  be  prepaid  by  the 
borrower  at  the  lesser  of  the  outstandina 
principal  balance  due  on  the  loan  or  the 
loan's  present  value  discounted  from  the 
face  value  at  matunty  hI  a  rate  set  by 
the  Administrator 

Subject  to  certain  exceptions,  neither 
the  borrower  nor  others  serving  ihe  area 
served  by  a  borrower  which  prepays 
loans  under  section  311  will  be  eligible 
for  loans,  loan  guarantees  or  other 
financial  assistance  pursuant  to  the  RE 
Act. 

Heretofore.  REA  has  required 
applicants  for  a  prepaymrnt  pursuant  to 
section  311  to  obtain  the  funds  for  the 
FFB  prepayment  from  a  private  sector 
loan  guaranteed  by  REA,  However.  REA 
has  been  advised  that  this  requirement 
could  be  very  burdensome  for  those 
borrowers  whose  existing  financial 
structures  effectively  precludes  them 
from  obtaining  pnvate  sector 
borrowings  using  a  REA  guarantee 
under  the  terms  and  conditions  required 
by  the  previously  issued  interim 
regulations  One  such  borrower  which 
proposes  to  participate  in  the 
PriviUization  Demonstration  Program 
has  mdicated  that  it  desires  to  utilize 
internally  generated  funds  in  connection 
with  the  prepayment  of  its  outstanding 
loans  m  order  to  avoid  these  problems. 

REA  does  not  believe  that  Congiess 
intended  to  preclude  this  category  of 
borrower  from  participating  in  the 
Privatization  Demonstration  Program 
Indeed  it  would  be  counterproductive  to 
interpret  legislation  authonztng  a 
privatization  demonstration  program  as 
requiring  REA  to  force  utilities  to  lake 
on  federally  guaranteed  loans  in 
circumstances  where  they  do  not  need 
them  and  do  not  want  them.  Such 
unwanted  loans  would  almost  certainly 
be  prepaid  in  short  order.  REA  also 
notes  that  the  approach  which  this 
Alaska  borrower  has 

proposod  advance^  the  Congressional 
nbjeclive  that  *  *  '  rural  electric  and 
telephone  systems  '   *   *  achieve  the 
financial  strength  needed  to  enable  ihem  to 
satisfy  their  credit  needs  from  Iheir  own 
financial  organizations  and  other  sources 
•    *    ■  (Pub.  Lg3-;t2.  5  l:B7mat.  ftS) 

Therefore,  in  order  to  permit  a 
borrower  who  prep'^ys  its  FFB  loans 
pursuant  to  $  311  lo  utihze  internally 
generated  funds  in  lieu  of  using  a  90 
percent  REA  guaranteed  loan.  Part  1787 
is  being  amended  by  adding  a  new 
definition  of  Internally  Generated  Funds 


and  a  new  parasraph  i  1787. 6(el. 
Prepayroenls  Without  a  Cuarantee. 

Comments 

In  the  Interim  Rule.  REA  invited 
interested  parties  to  file  comments  on  or 
before  February  23.  1987.  Although  some 
comments  were  received  after  that  dale 
ali  responses  have  been  considerf-d  in 
prepanng  these  Amendments  lo  the 
Interim  Rule. 

Seven  different  organizations  or 
groups  commented  on  the  Interim  Rule. 
They  are: 

1.  The  National  Rural  Electric 
Cooperative  Association. 

2.  The  National  Telephone 
Cooperative  Association. 

3  Smith  Barney. 

4  Alaska  Electric  Generation  and 
Transmission.  Inc. 

5-  Chugach  Electric  Association.  Inc. 

6.  Green  River  Electric  Corporation, 
and 

7  Tn  State  Generation  and 
Transmission  Association.  Inc. 

For  the  purposes  of  discussion,  the 
comments  of  these  organizations  have 
been  categonzed. 

A  number  of  the  organizations  voiced 
their  objections  to  concept  of  the 
privatization  of  the  rural  electrification 
program  and  stated  that  the 
Privatization  Demonstration  Program 
should  not  be  expanded,  and  should  be 
repealed.  RF^  continues  to  support  the 
existence  of  a  privatization 
demonstration  program  for  borrowers  in 
Alaska. 

One  organization  stated  that  the 
Privatization  Demonstration  Program 
should  not  apply  to  rural  telephone 
borrowers  in  the  State  of  Alaska,  since 
the  statute  contains  Ihe  phrase.  "•  *  ' 
shall  apply  only  to  the  rural 
electrification  program  m  the  Slate  of 
Alaska."  REA  believes  that  term  "rural 
electrification  program"  refers 
generically  to  both  the  niral  electric  and 
the  rural  telephone  loan  programs. 

Some  organizations  submitted 
comments  requesting  specific  changes  in 
the  regulations  in  order  to  make  a 
prepayment  utilizing  a  specific  financing 
structure.  Since  section  311  established 
a  demonstration  program.  REA  believes 
that  it  is  impossible  lo  anticipate  all  the 
financing  structures  thai  may  be  used  by 
borrowers  making  prepayments 
pursuant  to  section  311.  Therefore. 
specific  terms  and  conditions  of  Ihe 
prepayment  arrangements  should  be 
considered  at  Ihe  time  a  specific 
proposal  submitted  by  a  borrower. 

In  order  to  consummate  prepayment 
transactions  contemplated  by  section 
311  under  the  provisions  of  part  1787. 
while  continuing  lo  .solicit  public 
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comments  on  this  F*rivatization 
Demonstration  Program.  REA  has 
decided  to  amend  Ihe  Interim  Rule. 
These  amendments  are  being  made  to 
permit  the  use  of  internally  generated 
funds  in  connection  with  a  prepayment 
and  public  comments  on  the 
amendments  are  requested. 

List  of  Subjects  in  7  CFR  1787 

Administrative  Practice  and 
Procedure.  Electric  utilities.  Telephone 
ulihties.  Guaranteed  Loan  Program — 
Energy.  Guaranteed  Loan  Program — 
Telephony.  Insured  Loan  Program — 
Energy.  Insured  Loan  Program — 
Telephony.  Rural  Telephone  Bank 
Loans.  Discounted  prepayments  on  REA 
notes.  Privatization  Demonstration 
Program. 

In  view  of  Ihe  above.  7  CFR  Chapter 
XVII  IS  being  amended  by  making  the 
roliowing  revisions  and  amendments  lo 
Part  1787: 

PART  1787— REA  PRIVATIZATION 
DEMONSTRATION  PROGRAM 

1.  The  Table  of  Contents  for  Part  1787 
is  revised  as  follows: 

Sec 

1767.1  Purpose. 

1787.2  Policy. 
1787-3  Definitions. 

1787  4  Demonslralion  Program. 

17B7  5  REA  Guarantee. 

17B7  6  Qualifies  tians. 

17by  .7  Loan  Security. 

1787.8  Prcpaymenl  of  REA  and  RTB  Notes. 

1787.9  Application  Procedure. 

1787.10  Future  Eligibility  under  the  RE  Act. 

1787.11  Settlement  Procedure. 

1787.12  Other  Prepayments. 

2.  The  authority  citation  for  Part  1787 
continues  to  read  as  follows: 

Authority:  7  U  S  C.  901-950b;  Pub  L  99- 
591;  delegation  of  authority  by  the  Secretary 
of  Agriculture.  7  CFR  2.23:  delegation  of 
authority  by  the  Under  Secretary  for  Small 
Community  and  Rural  Development.  7  CFR 
2.72. 

3.  Section  1787.3  is  amended  by 
revising  the  definition  of  FFB  Loan  and 
adding  two  new  definitions,  FFB  Note 
and  Internal  Generated  Funds,  to  read 
as  follows: 

S  1787.3    Definitions. 

"FFB  Loan"  means  one  or  more 
advances  made  by  FFB  on  a  FFB  Note. 

"FFB  Note"  means  a  promissory  note 
executed  in  favor  of  the  FFB  by  a 
borrower  and  guaranteed  by  REA 
pursuant  to  section  306  of  the  BE  Act  (7 
use.  936). 

"Internally  Generated  Funds"  means 
money  belonging  to  the  borrower  other 


than:  (1)  Proceeds  of  loans  made  or 
guaranteed  under  the  RE  Act  or  [21 
funds  on  deposit  in  the  cash 
construction  trustee  account  maintained 
pursuant  to  the  terms  of  the  REA  loan 
agreement; 

4.  Section  1787.6  is  ameneded  by 
revising  paragraph  {a)(2).  adding  a  new 
sentence  at  the  beginning  of  paragraph 
(c),  removing  paragraphs  (c)(4)  through 
(c)(6).  redesignating  paragraphs  (cl(7) 
through  (cM9)  as  (c)(41  through  lc)(6| 
respectively,  and  adding  a  new 
paragraph  (e)  as  follows: 

§  1767.6    Qualifications. 

(a)-    *   - 

111-   '  * 

(2)  Must  prepay  the  FFB  Loan  by  using 
a  Refunding  Loan  with  a  Guarantee,  or 
by  using  Internally  Generated  Funds; 

(>.)  Refunding  Loons.  A  qualifying 
borrower  may  at  its  option  elect  to  use  a 
Refunding  Loan  to  make  a  prepayment 
pursuant  to  this  Part.  '  *  ' 

(e)  Prepayments  Without  o 
Guarantee.  A  qualifying  borrower  may 
utilize  Internally  Generaled  Funds 
without  a  Guarantee  to  prepay  an  FFB 
Loan  pursuasnt  to  ihis  Part  or  may 
utilize  a  combination  of  a  Refunding 
Loan  with  a  Guarantee  and  Internally 
Generated  Funds  without  a  guarantee. 

4.  Section  1787.9  is  amended  by 
revising  paragraph  (aK6)  to  read  as 
follows: 

S  1767.9    Application  procedure. 

(a)  •    •   • 

(6)  In  the  event  the  borrower  proposes 
to  utilize  a  Refunding  Loan  with  a 
Guarantee  in  connection  with  the  FFB 
prepayment,  a  proposal  for  the 
Refunding  Loan  from  a  Lender  selected 
by  the  borrower. 

Dote:  September  22. 1988. 
Harold  V.  Hunter, 

Administrator. 

|FB  Doc.  88-22216  Filed  9-27-«a;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  225 
(Regulation  Y;  Docket  No.  R-06371 
Limitations  on  Nonbank  Banks 

AOENCV:  Bo.ird  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 


summary;  The  Board  has  adopted  rules 
and  an  interpretative  ruling  lo 
implement  provisions  of  the  Competitive 
Equality  Banking  Act  of  1987  C'CF^A") 
(Pub.  U  No.  100-86).  relating  to  so-called 
nonbank  banks.  CEBA  amended  the 
definition  of  "bank"  in  the  Bank  Holding 
Company  Act  (the  "BHC  Act"  or  Ihe 
■"Art'")  to  include  certain  banking 
institutions  that  had  previously  been 
outside  that  definition  (so  called 
"ncnbank  banks").  CEBA  also  contained 
a  grandfather  provision  that  permitted 
nonbanking  companies  that  controlled 
nonbank  banks  as  of  March  5. 1987.  lo 
retain  control  of  the  institution  and  not 
be  treated  as  a  bank  holding  company 
for  purposes  of  the  BHC  Act  if  Ihe 
company  and  its  subsidiary  nonbank 
bank  observe  certain  restrictions-  These 
limitations  generally  restrict  nonbank 
banks  from  commencing  new  activities 
or  certain  cross-marketing  programs 
with  affiliates  after  March  3. 1987. 
increasing  their  assets  at  an  annual  rate 
of  more  than  7  percent  during  any  12- 
month  period  commencing  after  August 
10, 1988.  or  permilting  overdrafts  by 
affiliates  or  mcurring  overdrafts  on 
behalf  of  affiliates  at  a  Federal  Reserve- 
Bank.  12  U.S  C.  1&43(0  (2)  and  (3). 

To  implement  these  limitations,  the 
rules  and  interpretation:  (1)  discuss  how 
the  term  "activity"  will  be  applied:  (2) 
cUrify  the  scope  of  the  cross-marketing 
limitation;  (3)  describe  how  compliance 
with  the  7  percent  annual  asset  growth 
rate  will  be  determined;  and  (4)  define 
the  restrictions  on  overdrafts. 

This  rule  also  amends  the  definition  of 
"bank"  in  Regulation  Y  to  reflect  the 
changes  in  that  definition  made  by 
CEBA. 

EFFECTIVE  DATE:  This  regulation  is 
effective  September  28.  1988.  except  for 
§  225.52  which  will  be  effective  lanuary 
1. 19H9.  and  §  225.145.  which  wilt  be 
effective  October  28.  1988. 
FOB  FURTHEH  INFORMATION  CONTACT: 
For  information  regarding  §§  225.2. 
225.51  and  225.145,  contact  ].  Virgil 
Mattingly.  Deputy  General  Counsel 
(202/452-3430).  Robert  D  Frierson. 
Senior  Attorney  1202/4.52-3711).  or 
Thomas  M.  Corsi.  Attorney  (202/452- 
3275);  for  information  regarding  section 
225.52.  contact  Oliver  I.  Ireland. 
Associate  General  Counsel  (202/452- 
36251;  or  Elaine  M.  Boutilier.  Senior 
Attorney  (202/452-2418).  Legal  Division 
Board  of  Governors  of  the  Federal 
Reserve  System;  or  for  the  hearing 
impaired  only:  Telecommunications 
Device  for  the  Deaf,  Earnestine  Hill  or 
Dorothea  Thompson  (202/452-3544). 
SUPPLEMENTARY  INFORMATION:  CEBA 
amended  the  Bank  Holding  Company 
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Act  of  1956  ( 'BHC  Act")  by  expanding 
the  definition  of  "bank"  to  include  any 
bank  the  deposits  of  which  are  insured 
by  the  Federal  Deposit  Insarance 
Corporation  ("FDIC")  as  well  as  any 
other  institution  that  accepts  demand 
deposits  or  accounts  with  third  party 
payment  capabilities  and  that  ie 
engaged  in  the  business  of  makmg 
commercial  loans.  This  new  definition 
covers  certain  institutions  that  had  not 
previously  been  covered  by  the  BHC  At:t 
("nonbank  banks")  and  prevents 
banking  and  nonbankiag  companies 
from  forming  new  nonbank  banks. 

CEBA  also  contains  a  grandfather 
pnoviston  that  permits  a  nonbanking 
company  that  controlled  a  nonbank 
bank  on  March  5.  1987.  to  retam  the 
Ronbenk  bank  and  not  be  treated  as  a 
bank  holding  company  if  the  company 
and  its  subsidiary  nonbank  bank 
observe  certam  limitations  designed  to 
prevent  unfair  competition  with  banks 
owned  by  bank  holding  companies  and 
10  reduce  nsks  posed  to  the  payments 
system  by  nonbank  banks.  With  certain 
limited  exceptions,  the  grandfathered 
parent  company  may  not  after  March  5. 
1967,  acquire  control  of  an  additional 
bank  or  thrift  institution  or  more  than  5 
percent  of  its  assets  or  shares.  The 
grandfathered  nonbank  bank  may  not — 

(1)  Engage  m  any  activity  after  March 
S.  1967.  unless  it  was  lawfully  engaged 
m  that  activity  as  of  March  5.  1387; 

f2)  Offer  or  market  products  or 
services  of  an  affihale  that  are  not 
permissible  for  bank  holding  companies 
under  the  BHC  Act  or  permil  its 
products  or  services  to  be  offered  or 
marketed  by  an  affiliate  engaged  in 
activities  not  permissible  for  bank 
holding  companies  under  the  BHC  Act. 
unless  the  specific  cross-marketing 
activity  was  conducted  as  of  March  5. 
1987.  and  then  only  in  the  aame  manner 
as  conducted  as  of  that  date; 

(3)  Permit  an  overdraft  (including  an 
interday  overdraft)  by  an  affiliate,  or 
incur  an  overdraft  in  its  account  at  a 
Federal  Re5er\-e  Bank  onbehflf  of  an 
affiliate:  and 

(4)  Increase  its  assets  at  an  annual 
rale  of  more  than  ^  percent  during  any 
12-month  period  beginning  after  August 
10.1988' 

On  )une  3.  1998  (53  FR  21,462.  June  8. 
1988),  the  Board  issued  for  comment 
proposed  rules  to  implement  these 
provisions  of  CEBA  In  response  In  this 
request  for  comment,  the  Board  received 
92  public  comments  from  interested 
mdmduals  artW  organiratiooa. 
Approximately  52  percent  of  these 
commenters  (48)  favored  adoption  of  the 
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regulations  as  proposed  or  with  slight 
modifications.  Forty-two  of  the 
commenters  opposed  the  proposed 
regulations  and  suggested  that  they  be 
<iub8tantiaHy  changed  befure  being 
adopted  as  final  rules. 

During  the  regulatory  comment  period, 
the  Board  received  several  requests  for 
a  hearing.  In  response  to  these  requeslu. 
the  Board  conducted  a  fulj-^lay  informal 
hearing  on  July  29. 1988,  to  permit 
interested  parties  an  additional 
opportunity  to  express  their  views  on 
the  proposal.  The  comments  on  the 
proposal  received  during  the  comment 
period  and  the  informal  hearing  are 
summarized  below. 

The  comments  generally  centered  on 
the  proper  interpretation  of  the 
Congressional  purposes  in  enacting 
CEBA  and  the  appropriate  degree  of 
rt'stnctiveness  m  the  implementation  of 
CEBAs  limitations 

Commenters  in  favor  of  the  proposed 
rule,  pnncipally  from  banking 
organizations  and  their  trade  groups. 
argup  that  the  CEBA  limitations  should 
be  adopted  as  wniten  and  that  the 
impact  of  the  rules  on  nonbank  banks 
should  not  be  ameliorated  by 
administrative  action  In  their  view,  it 
was  the  overwhelming  if  not  uniform, 
view  of  Congress  that  nonbank  hunks 
present  a  senous  potential  fur  damage 
to  the  nation's  banking  xysiem  and  that 
the  CEBA  limitations  were  intended  to 
restrict  the  operations  of  nonbank  banks 
in  order  to  prevent  to  the  extent  possible 
these  adverse  effects,  even  at  the  nsk  of 
making  nonbank  banks  loss  competitive 
or  viable,  For  example,  the  chairman  of 
the  Senate  Bankmg  Committee  slated 
that  in  establishing  the  CEBA 
restnctions.  Congress  re)pcted  the 
testimony  of  nonbank  banks  that  these 
limitations  would  impair  competition, 
impede  desirable  innovation,  jeopardize 
bank  safely  and  soundness  and  increase 
nsk  to  the  FDIC,  These  commenters 
contend,  based  upon  the  statutory 
findings  in  CEBA.  that  the  proposed  rule 
properly  implements  the  legislative 
intent  to  hold  nonbank  banks  in  place 
until  Congress  can  formulate  a 
permanent  policy 

Comments  unfavorable  to  the 
proposed  rule,  predommanlly  from  the 
affected  nonbank  banks,  interpret  CEBA 
and  its  legislative  history  as  reflecting  a 
balancing  approach  intenderl  to  permit 
nonbank  banks  to  be  competitive  They 
contend  '.hat.  although  Congress  chose 
to  constrain  grandfathered  nonbank 
banks  in  significant  and  unprecedented 
ways,  the  limitations  were  not  intended 
to  be  implemented  in  such  a  manner  as 
to  prevent  nonbank  banks  from 
continuing  to  comppte  in  the 
marketplace  These  commenters 


maintain  that  the  actual  balance 
achieved  by  CEBA  cannot  be  fuHy 
appreciated  unless  the  language  of  the 
statute  is  considered  in  light  of  its 
legislative  history,  including 
particularly,  statements  by  the  chairman 
of  the  Senate  Bankmg  Oimmtltee  during 
the  Senate's  consideration  of  CEBA. 

As  explained  in  the  interpretive 
ruling,  the  Board  resolved  this  issue  wilh 
respect  to  particular  provisions  of  the 
CEBA  hmitalions  with  reference  to  the 
terms  of  the  statute  and  the  staled  intent 
of  the  statute  to  minimize  the  potential 
for  conflicts  of  mlerest.  unsound 
banking  practices,  unfair  competition, 
parttahty  in  the  credit-granting  process 
and  other  adverse  effects  that  would  be 
associated  with  the  grnndfathered 
affitialiuns  of  federally  insured  nonbank 
hiinks  and  companies  engaged  in 
activities  forbidden  to  regulated  bank 
holding  companies.  Based  on  the 
statutory  findings,  the  Board  has  not 
accepted  the  view  of  the  unfavorable 
commentci-s  that  the  nonbank  bank 
restnctions  must  be  applied  to  permit 
nonbank  banks  to  maintain  thetr  unique 
competitive  position. 

The  principal  issues  raised  by  the 
comments  and  at  the  public  hearing 
regarding  the  proposed  rules  and  the 
Board's  resolution  of  these  issues  are 
discussed  ia  the  following  sections  as 
well  as  in  the  interpretative  ruling: 

1  Actix'Uy  Limitation:  CEBA  provides 
that  a  nonbank  bank  may  not — 

enfiagi;  in  tiny  achvity  in  which  such  bank 
WHl  not  lawfully  engaged  us  of  Murch  b.  1967 
■   •    •12U,SCia43(f)|3)|Bl(i). 

The  proposed  rule  defined  the  term 
"activity"  as  applying  to  discrete  tines 
of  banking  or  nonbanking  business  and. 
consistent  with  legii^lative  history  of  the 
provision,  pointed  out  that  this 
definition  did  not  envision  a  product-by- 
product approach.  To  implement  (his 
definition,  the  proposed  rule  focused  on 
five  major  calpgones  of  activities: 
deposit  taking,  lending,  trust  services, 
payment  and  clearing  services,  and 
nonbanking  activities.  Within  these 
categories,  examples  of  separate 
activities  were  set  forth  for  purposes  of 
applying  the  grandfather  limitation.  For 
example,  deposit-taking  activities  were 
separated  into  demand  deposits,  non- 
demand  checkable  deposits,  and  time  or 
savings  deposits;  and  lending  was 
divided  into  commercial  lending  and 
types  of  consumer  lending  (credit  card. 
mortgage  banking  and  other  consumer 
loans  I . 

Favorable  comments  considered  these 
differentiations  to  be  consistent  with  the 
express  language  In  the  statute  and 
representative  of  recognized  lines  of 
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banking  or  nonbanking  activity, 
although  some  commenters  urged  the 
Board  to  narrow  certain  of  the  activities. 

Commenters  unfavorable  to  the 
proposal  charartenzed  the  approach  as 
being  overly  narrow  and  contradictory 
of  legislative  intent  not  to  define  activity 
on  a  product-by-product  or  customer-by- 
customer  basis,  in  their  view,  Congress 
only  intended  to  prevent  grandfathered 
entities  from  becoming  full-service 
banks  or  altering  theu-  basic  character. 
As  an  alternative,  tht^se  comments 
generally  proposed  lo  delete  the 
subcategories  within  each  major 
category  of  banking  activity  except 
where  further  differentiation  was 
necessary  to  prevent  a  nonbank  bank 
from  becoming  a  full-ser\'ice  commercial 
bank.  Thus,  the  commenters  would  favor 
the  following  categories  based  on  so- 
called  "core"  banking  activities:  (1) 
deposits  (differentiating  between 
demand  deposits  and  other  deposits).  (2) 
lending  (differentiating  between 
commercial  loans  and  other  types  of 
lending],  (S)  trust  services  (including 
products  and  services  incidental 
(hereto),  and  (4)  nonbanking  (or  non- 
core  banking!  activities  permissible  for 
the  bank  under  state  law.  such  as  travel 
agency,  real  estate  development  or 
general  insurance  brokerage.  Some  of 
these  commenters  would  also  include 
clearing  and  payment  services,  as  a 
separate  activity,  while  others  regarded 
this  activity  as  incidental  to  offering 
transaction  accounts- 

For  the  reasons  stated  in  the 
interpretive  ruling,  the  Board  believes 
the  term  activity  should  be  interpreted 
and  applied  with  reference  to  prior 
Board  and  judicial  precedent  regarding 
this  term  as  it  appears  in  section  4  of  the 
BHC  Act.  except  In  instances  where 
CEBA  requires  modification  of  this 
analysis,  as  in  the  case  of  deposit-taking 
and  tending  activities.  This  approach  is 
implemented  through  the  following 
revised  major  categories  of  activities: 
deposit  taking,  lending,  trust  services 
and  other  activities  consistent  with 
recognized  activities  under  section  4  of 
the  BHC  Act* 

Deposit-taking  would  include  three 
activities:  demand-deposit  taking,  non- 
demand  deposits  that  the  depositor  may 
withdraw  by  check  or  similar  means  for 
payment  to  third  parties,  and  other  time 
and  savings  deposit-taking  activity. 
Thus,  an  institution  that  did  not  o^er 
demand  or  other  transaction  accounts 


on  March  5. 1987.  could  not  begin  to 
offer  these  services  after  March  5.  As 
explained  in  the  interpretation. 
consistent  wiih  the  Board's  decisions 
under  the  activity  provisions  of  section 
4.  lending  would  include  the  following 
activities:  commercial  lending,  consumer 
mortgage  lending,  consumer  credit  card 
lending  and  other  consumer  lending  ^ 

Some  commenters  stated  that  deposit- 
taking  activity  should  be  broken  down 
only  to  reflect  the  distinction  in  the 
"bank"  definition  before  CEBA  between 
demand  deposits  and  other  deposits  and 
that  the  Board  should  not  treat  non- 
demand  transaction  accounts  as  a 
separate  activity.  T^ey  rely  on  the  fact 
that  in  Board  of  Governors  v  Dimension 
Financial  Corp..*  the  Supreme  Court 
held  that  NOW  accounts  may  not  be 
treated  as  a  "deposit  that  the  depositor 
has  a  legal  right  to  withdraw  on 
demand"  under  the  pre-CEBA  bank 
definition.  As  explained  in  the 
interpretive  ruling,  the  treatment  of 
transaction  accounts  as  a  separate 
activity  from  non-transaction  account 
deposit- taking  is  consistent  wilh  the 
structure  of  the  BHC  Act.  Board 
decisions  regarding  the  term  activity  in 
section  4.  and  banking  practice. 

In  this  regard,  the  Board  notes  thai  the 
Dimension  decision  did  not  overturn  the 
Board's  decision  that  the  taking  of  NOW 
accounts  was  a  separate  activity  under 
section  4  of  the  Act.  The  decision  ruled 
only  that  a  NOW  account  was  not  "a 
deposit  that  the  depositor  has  a  legal 
right  to  withdraw  on  demand"  In  the 
pre-CEBA  bank  definition  tn  the  BHC 
Act.  Indeed,  in  CEBA.  Congress 
amended  the  bank  definition  in  the  BHC 
Act  to  treat  the  taking  of  transaction 
accounts  as  separate  and  distinct  from 
the  taking  of  no  n- transact  ion  deposits, 
thus  recognizing  that  transaction 
deposits  have  characteristics  such  that 
they  should  be  viewed  in  the  same 
manner  as  demand  depsoils  for 
purposes  of  the  bank  definition  and  not 
as  traditional  non-checkable  savings  or 
time  deposits.  This  distinction  between 
these  types  of  deposits  was  carried  over 
into  the  credit-card,  trust  company  and 
certain  other  exceptions  from  the  Act's 
definition  of  bank.  The  Board  believes 
these  amendments  support  the  view  that 
transaction  accounts  are  a  separate 
activity  in  the  case  of  a  nonbank  bank 
that  did  not  offer  such  a  service  as  of 
March  5. 19B7. 


'  P«yinoni  tnd  dtttinn^  fenicM  whi>^  wen- 
cnmidered  aa  a  Mparatp  category  of  uctlviiy  tituiiir 
Itic  ongtn*\  propoiHt.  havf^  b«en  dtHvied  Ht  a 
**;par4le  uchvily  and  will  be  cuiuidvrfd  under  Itir 
in*Menil  principlef  itel  out  m  ih*  inierpretiltun 
rcftard'RK  ulher  acltvilieft 


'  The  Board's  dmuiioiu  under  srcUoa  4  havr  niil 
gvaeriiUy  d(0erenliii(ed  britvwen  lypMt  of 
oimmercidl  landing).  Acconllnoly .  it*e  B<Mrd 
Ih--1ipvm  (hat  commeitiial  lt>ndinj!  should  be  vicwrd 
Ai  a  singltf  aclivity  under  ihc  CEBA  limtlalion. 

*AT4  US  W1  (IdBBt 


The  Board  has  also  considered  the 
\  lews  of  certain  commenters  that  the 
reference  in  the  proposed  rules  to 
section  225.25(b|  of  the  Board's 
Regulation  Y  as  a  guide  for  defining 
activities  other  than  lending  or  deposil 
services  is  inappropriate  in  that  these 
provisions  identify-  ac1i\ities  that  thp 
Board  considers  to  be  closely  rrlated  to 
banking.  These  commenters  contend 
that  CElBA's  activity  restrictions,  on  thf 
other  hand,  are  applicable  to  core 
banking  services  and  not  activities 
closely  related  thereto  They  also  slatt 
that  many  of  the  activities  identified  in 
Regulation  Y  are  incidental  elements  lo 
core  banking  functions  and  should  not 
be  considered  separate  activities  under 
CEBA.  Moreover,  the  nonbanking 
activities  list  contains,  for  these 
commenters  duplication  and  overlap 
Other  commenters.  including  nonbank 
banks,  stated  that  use  of  this  regulation 
as  a  reference  point  for  activities  under 
CEBA  was  appropnate 

A.S  noted  m  the  interpretive  rule,  if 
Congress  had  intended  the  actixity 
limitation  m  CEBA  lo  distinguish  only 
between  demand  deposit  and 
commercial  lending  activity,  Congress 
would  ha\e  used  the  restriction  it  used 
in  another  section  of  CEBA  dealing  with 
nonbank  banks  owned  by  bank  holding 
companies,  which  has  this  result  See  \Z 
U.S-C.  1843lg).  In  accordance  with  the 
ordinary  meaning  of  the  term,  the 
placement  of  the  CEBA  activity 
limitation  m  a  section  of  the  Act  dealing 
wilh  the  activities  of  banking 
organizations,  and  the  legislative  history 
of  the  provisions,  the  Board  believes  the 
view  of  the  term  set  out  in  the 
interpretive  ruling  in  appropriate. 

The  Board  believes  that  the 
commenters  are  mistaken  in  their  view 
that  reference  to  the  activity  limitation 
of  section  4  is  not  appropnale  in  Ihe 
case  of  activities  conducted  by  banking 
companies.  The  Board  s  decisions  and 
regulations  under  section  4  aui*icrize 
deposit -taking,  lending  and  a.ssociated 
banking  functions  for  companies  that  do 
not  qualify  as  banks,  but.  like  the 
nonbank  banks,  are  federally  insured, 
operate  under  hank  thrift  or  other 
depository  institution  charters,  and 
exercise  many  of  the  powers  of  banks. 
See  e.g.  U.S.  Trust  Corporation.  70 
Federal  Reserve  Bulletin  371  {19841; 
Citizens  Fidelity  Corporation,  70 
Federal  Reserve  Bulletin  231  (1984): 
Citicorp/ Fidelity  Federal  Savings  fr 
Loon  Association.  66  Federal  Reserve 
Bulletin  556  (1982).  Finally,  the  Board 
also  notes  that  the  courts  have  set  out 
standards  by  which  one  activity  would 
be  viewed  as  incidental  to  another 
under  section  4.  Notional  Courier  Ass  'n 
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V.  Board  of  Governors,  515F.2d  1229 

(19751. 

(a!  MeoniOi:  of  "Engaged  fn".  Under 
the  proposed  rule,  a  nonbank  bank  must 
demonstrate  that  it  had  a  program  in 
place  to  provide  a  particular  product  or 
service  associated  with  the 
grandfathered  activity  to  a  customer  and 
that  it  was  in  fact  offering  the  product  or 
service  lo  the  customer  as  of  March  5. 
1987,  Comments  in  favor  of  this  proposal 
stated  that  it  carried  out  the 
Congressional  intent  of  placing 
limitations  on  the  activities  of 
jifdndfathered  entities  by  requiring  an 
established  program  rather  than  a 
program  in  its  planning  stages. 
L'nfavorable  comments  to  the  proposal 
stated  that  the  rule  should  permit  more 
fiextbihty  m  its  concept  of  program  and 
offered  various  approaches  that  were 
less  formal  than  the  standard  proposed. 
Several  commenters  expressed  concern 
over  the  proposed  rule  s  provision  that 
an  isolated  transaction  may  not  be 
sufficient  to  demonstrate  that  a 
grandfathered  entity  was  engaged  in  a 
particular  activity  as  of  the  grandfather 
date.  In  their  view,  this  statement 
suggests  that  the  Board  is  imposing  a 
quantitative  test. 

The  Board  believes  that  the  rule  as 
proposed  requires  the  appropriate 
degree  of  formalization  in  the  marketing 
activities  of  a  grandfathered  entity  to 
carry  out  the  legislative  intent  that  an 
activity  must  be  'engaged  in'  m  order  to 
qualify  for  grandfathered  treatment.  The 
Board  also  notes  that  this  interpretation 
IS  consistent  with  the  meaning  given  the 
term  "engaged  in"  m  other  provisions  of 
section  4  of  the  BHC  Act  The  isolated 
transaction  example  stated  in  the  rule  is 
not  a  quantitative  test  because  the  rule 
expressly  states  that  it  would  be 
insufficient  unless  evidence  was 
presented  mdicatmg  the  existence  of  a 
program  associated  with  the 
transaction. 

(b!  Meaning  of  "As  Of"  The  rule  as 
proposed  slated  that  the  grandfather 
date  "as  of  March  5.  1987"  as  used 
throughout  section  4(0(3)  should  refer  lo 
activities  engaged  in  on  March  5.  1987, 
iir  a  reasonably  short  period  of  time 
preceding  this  dale  not  exceeding  13 
months.  This  period  of  lime  is  expressly 
confirmed  by  the  legislative  history 
during  colloquy  m  the  Senate  debates- 
Proponents  commented  that  this 
approach  was  consistent  with  the 
legislative  history.  Certain  opponents, 
on  the  other  hand,  commented  that  this 
period  was  too  short  and  should  be 
generally  more  comprehensive  in  scope 
to  include,  for  example,  promotional 
activities  or  activities  that  had  received 
regulatory  approval. 


In  this  instance,  the  Board  finds  that 
the  legislative  history  provides  the 
necessary  clarification  on  the 
appropriate  scope  of  the  grandfather 
date  and  that  the  proposed  rule 
accurately  reflects  the  Congressional 
intent  of  the  provision. 

The  interpretation  has  been  clanfied. 
however,  to  provide  that  a  nonbank 
bank  may  not  commence  an  activity  that 
it  had  terminated  within  this  period.  For 
example,  a  nonbank  bank  that  had 
lermmated  commercial  lending  lo  avoid 
bank  status  within  13  months  of  March 
5. 1987.  could  not  recommence  thai 
activity  after  March  5, 1987. 

2.  Cross-Marketmg  Limdation: 
CEBA's  second  limitation  prohibits 
grandfathered  nonbank  banks  from 
offering  or  marketing  an  affiliate's 
products  or  services  unless  they  would 
be  permissible  for  bank  holding 
companies,  or  permitting  the  bank's 
products  or  ser\'ices  to  be  offered  or 
marketed  by  an  affiliate  engaged  in 
impermissible  nonbanking  activities. 
This  prohibition  is  subject  to  a 
grandfather  provision  for  cross- 
marketing  activities  engaged  in  as  of  the 
March  5  grandfather  date,  but  only  in 
the  same  manner  as  conducted  as  of 
that  dale.  Unlike  the  activity  limitation, 
which  applies  to  separate  lines  of 
busines.s.  the  language  of  the  statute 
specifies  that  the  cross-marketing 
timttations  apply  to  products  or  services. 

At  the  outset,  it  is  important  to  note 
that  the  cross-marketing  restriction  does 
not  limit  m  any  manner  the  direct 
marketing  activities  of  nonbank.  banks. 
Moreover,  the  restriction  does  not 
prevent  a  nonbank  bank  from  marketing 
any  product  or  service  of  an  affiliate 
that  bank  holding  companies  may  offer 
or  from  permitting  the  bank's  products 
and  services  to  be  offered  or  marketed 
by  affiliates  engaged  in  activities 
permissible  for  bank  holding 
companies.** 

(a)  Products  or  Services.  The 
interpretation  published  for  comment 
did  not  attempt  (o  define  "product  or 
service."  but  rather  illustrated  the 
application  of  the  grandfather  provision 
with  an  example  that  a  securities 
company  that  marketed  automobile 
loans  from  an  affiliated  nonbank  bank 
on  the  grandfather  dale  could  not  begin 
to  offer  checking  accounts  without  loss 
of  the  privilege.  The  draft  interpretation 
also  made  clear  that  an  Institution  could 
change  the  terms  and  conditions  of  Ihe 


product,  referring  to  the  statement  of  Ihe 
chairman  of  (he  Senate  Banking 
Committee  during  the  debates  on  CEBA 
that  a  nonbank  bank  offering  a  three- 
year  certificate  of  deposit  through  an 
affiliate  could  thereafter  market  a  one- 
year  certificate  of  a  different  amount 
and  interest  rate  133  Cong.  Rec.  S3959 
(daily  ed.  March  26,  1987) 

Proponents  of  the  proposed  nile  have 
stated  that  the  express  statutory  focus 
of  the  cross-marketing  limitations  on 
specific  products  and  services  supports 
a  narrow  view  of  the  limitation's  scope. 
These  commenters  also  argue  that  this 
approach  is  entirely  consistent  with  the 
slated  Congressional  intent  of  the 
provision  to  prevent  unfair  competition 
with  banks  controlled  by  bank  holding 
companies  that  may  not  offer  such 
services  and  with  the  legislative  history 
in  which  the  broader  approach  for 
activities  discussed  above  is  contrasted 
with  the  more  restrictive  product-by- 
product approach.* 

Opponents  have  countered  that  a 
narrow  approach  to  the  definition  of 
product  and  service  would  be 
inconsislent  with  legislative  intent  and 
would  limit  innovation  and  competition. 
In  their  view,  Con^'reBs  intended  product 
or  service  lo  be  defined  in  functional 
terms  and  to  be  permitted  to  be  changed 
in  its  character  and  design  in  response 
lo  market  and  technological 
innovations.^  Under  this  approach, 
incidental  aspects  of  products  may  be 
changed  and  enhancements  may  be 
developed.  Finally,  some  comments 
suggested  that  the  limitation  should  not 
apply  to  joint-marketing  activities  such 
as  utilizing  customer  lists  or  back-office 
facilities  that  do  not  involve  any  public 
identification  of  the  affiliate  relationship 
m  conducting  the  activities.  The  Board 
was  also  requested  to  provide  for 


*  Thus,  fur  exiimiili},  a  ttuiili«tili.  txinti  nuiy  otTer 
prrmiSBibl^  mvilit -related  •QSurancp  pniduCU  o\  an 
•inilidt«>d  insiirnno'  romp.in>  !><mtl.irly.  iltr  txink 
may  offtrr  any  of  it«  producis  »nA  »en\(.e%  through 
»r\  Hrriivte  rnita^d  only  tn  p<.>mi)»id)ltr  iicliviliiM. 
for  ^^umple.  Hi.-jugh  an  .ifTiiiiiU-d  consumr'  riniin<:«! 
or  (Dijiigiiite  (jdnkin)f  (.ucnp^ny. 


•  Oijfinx  iti*  S«nd>«>  delmtr  on  CKBA.  Chtiirmv«n 
Prutmirv  slatvd: 

The  word  'at:livily'  is  not  defined  in  the  bill, 
however.  I  wiint  lo  confirm  ihn)  the  meaning  stpitcd 
in  the  report  is  whul  is  intended  and  (hiil  no  effort 
lo  measure  aclivily  unduly  tiflmowty  on  d  prodiM-i 
by-pntduci  cuslomer-bycusiomer  basia  19  inlenJeil. 
so  lh«l  if  A  nonlMnk  t>rfnk  wenf  enftu|^*d  tn  offennft 
any  type  of  Xonnn  on  Mdr).h  5.  il  mith  offer  lh.)l  ^.troc 
type  of  loiin  lhcrR.ifler  I.T3  0>nf)  Ri.>r  S4(l&4-5 
(daily  «d  Murrh  27.  198^1 

'  TImtsp  coftimenlers  rely  on  Chairman  Pmxnun-  * 
conflrmiilion  during  lh(>  Senile  debxte  on  CEBA  of 
St;n<ilor  t)tidd'B  understiinding  Ihdt  undrr  ihe  imMS- 
miirlietiiig  resinfUon 

A  grandfuihurL-d  nonbitnk  bank  Ihal  was 
intJss-mnrkKling  a  iprciftc  product  or 
servicp  could  ill  any  lime  in  Ihe  future 
cross-miirkcl  a  prtiduci  orservit-.c  whitli 
had  been  di*velopod  lo  reflect  general 
changes  tn  Ihe  grandfiithered  8er\'ir.e's  or 
product's  rharacicr  iind  design  generated 
by  competition,  market  innovali»n  or 
lechnojogv  133  Cong.  Rec.  S3957  (dutly  ed 
March  aS.  1987J. 
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grandfathered  treatment  under  the 
cross-marketing  provisions  if  a 
grandfathered  affiliate  is  reincorporated 
or  otherwise  subject  to  a  corporate 
restruclunng.* 

The  Board  believes  ihat  the  cross- 
marketing  limitation  in  CEBA  by 
referencing  particular  products  and 
services  is  by  its  terms  more  restrictive 
in  scope  than  the  activity  limitation.  In 
this  regard.  Ihe  Board  notes  that  all  or 
nearly  all  of  the  commenters  agree  that 
an  affiliate  marketing  one  type  of  loan 
from  a  nonbank  bank  before  the 
grandfather  date  would  not  be  entitled 
to  offer  or  market  any  other  type  of  loan. 
ITie  commenters.  however,  disagree 
over  the  precise  degree  of  specificity 
required  by  CEBA's  use  of  the  term 
product  or  service.  Some  commenters 
have  maintained  that  this  formulation 
requires  a  narrow  definition  which,  for 
example,  distinguishes  between 
automobile  loans  and  boat  loans.  Other 
commenters  have  argued  in  favor  of  a 
general  functional  approach  that  would 
permit  a  product  to  evolve  from  one  type 
of  consumer  lending  to  another  tj'pe  of 
consumer  loan  in  response  to  market 
changes. 

One  commenter  cited  as  an  example 
of  a  change  Ihat  would  justify  expansion 
of  grandfathered  cross-marketing  the 
fact  Ihal  after  the  changes  in  tax  laws  m 
19B6,  many  lines  of  credit  offered  by 
banks  that  were  accessible  by  credit 
card  or  other  means  began  lo  be  secured 
by  a  home  mortgage,  so  thai  the  interest 
paid  by  the  borrower  is  deductible  for 
income  (ax  purposes.  This  commenter 
stated  that  if  a  nonbank  bank  was  cross- 
marketing  credit  cards  on  the 
grandfather  date,  it  should  consequently 
now  be  allowed  lo  cross-market 
consumer  home  equity  lines  of  credit 

As  set  forth  more  fully  in  Ihe 
interpretive  rule,  the  Board  believes  that 
Ihe  term  product  or  service  must  be 
interpreted  in  light  of  its  accepted 
ordinary  commercial  usage  and  the 
Congressional  purpose  underlying  Ihe 
limitation  to  minimize  the  potential  for 
unfair  r^mpelilion  and  other  adverse 
effects.  To  provide  guidance  as  to  the 
manner  in  which  the  limitation  will  be 
apphed,  the  interpretation  provides 
examples  of  the  types  of  products  and 
services  covered  by  the  cross- marketing 


*  In  lhi»  reRard.  ibe  Bonrd  notes  thiit  the 
lefiklslive  history  tndtaite«  Ihal  Ihe  smndf^ther 
ejusption  lo  lh«  cross -marlieting  ref  inclton  applfes 
"wnly  lo  a  fpeclfic  cumpsny  thai  wa.^  enjjaged  in  the 
(jcttvily  as  of  March  S,  19S7  An  afTiltafr  Ihul  W.lS 
not  enft^gcd  in  a  given  ^int-mtirieling  dc!ivily  m  of 
M«rri)  5. 19U7.  may  not  commencie  Ihal  Hdlvily  even 
if  II  WU5  beirtfi  conduclod  by  unulhcr  ■ITlltale  us  uf 
March  5. 1987  "  S  Rep  N"  100-19,  lOWh  Omg..  Isl 
Svw  M-a'i|19H7|- 


restrictions  in  the  areas  of  deposit- 
taking  and  lending.  In  other  areas,  the 
rule  provides  that  the  determination  as 
to  what  constitutes  a  product  or  service 
will  have  to  be  made  on  a  case-by-case 
basis  consistent  with  the  general 
principles  set  out  in  the  inlerprelatiLin. 

The  interpretation  permits  general 
changes  m  the  character  of  a  product  or 
service  as  the  result  of  market  or 
technological  innovation  to  the  extent 
that  these  modifications  do  not 
transform  the  Rrandfathered  product 
into  a  new  product.  In  the  Boards  view, 
however,  this  approach  would  not 
permit  the  evolution  of  credit  card 
lending  discussed  m  the  commenters 
example  above  because  unsecured 
lending  by  credit  card  or  otherwise  is 
clearly  a  different  product  or  service 
from  that  of  secured  lending.  Indeed. 
several  nonbank  banks  commenting  on 
the  proposal,  whose  activities  would  be 
directly  affected  by  the  proposal,  stated 
in  their  comments  that  secured  and 
unsecured  consumer  lending  constitute 
distinct  products  fnr  purposes  of  the 
cross -marketing  restriction 

(bj  Cross-Marketing  "Only  in  the 
Same  Manner".  With  respect  to  CEBA's 
limitation  that  grandfathered  products 
or  services  may  be  offered  or  marketed 
"only  in  the  same  manner."  the 
proposed  interpretation  stated  that  the 
method  of  offering  or  marketing  the 
product  or  service  must  remain  ihe 
same.  The  interpretation  illustrated  this 
limitation  by  indicating  that  an  affiliate 
not  using  direct  mailings  as  a  marketing 
technique  for  the  particular  product  may 
not  commence  this  activity  after  the 
grandfather  dale. 

Proponents  of  the  rule  stale  that  the 
limitation  on  cross-marketing  to  the 
same  manner  in  which  it  was  conducted 
on  the  grandfather  date  must  be  applied 
as  written  in  order  to  minimize  the 
potential  for  unfau-  competitive 
advantage-  They  contend  that  defining 
the  term  to  include  broad  categones  of 
marketing  techniques  would  read  the 
limitation  out  of  the  statute. 

Opponents  of  ihe  rule,  however. 
disagreed  with  ihe  Board's  approach. 
Some  commenters  stated  that  it  was 
inappropriate  to  consider  Ihe  media  or 
medium  used  to  cross-market  in 
applying  the  limitations.  Other 
commenters  suggested  that,  in  light  of 
the  constitutional  protections  accorded 
commercial  free  speech,  marketing 
methods  should  be  broken  down  into 
broad  categories,  and  if  companies  were 
using  any  market  method  within  a 
particular  category  as  of  the  grandfather 
date,  then  all  of  the  methods  in  that 
category  would  be  available  under  the 
limitation.  Although  different  categories 
were  suggested,  the  most  commonly 


suggested  categories  were:  |a)  mass 
media.  |bl  direct  mail  or  direct  response 
marketing,  and  (c|  personal  or  face-to- 
face  solicitation.  Some  commenters 
favored  even  broader  categories;  (a) 
mass  marketing  and  (b)  direct 
marketing. 

As  noted,  the  proposed  interpretalion 
did  not  define  the  term  "in  the  same 
manner"  other  than  to  indicate  that  the 
means  of  offenng  or  marketing  the 
product  or  ser\  ice  must  remain  the 
same.  Because  a  delermmation  wiih 
respect  to  a  particular  cross-marketing 
effort  under  this  standiird  would 
necessarily  depend  on  the  particular 
facts  and  circumstances  in  a  given  case, 
the  revised  interpretation  indicates  that 
the  scope  of  the  restriction  would  be 
applied  based  on  a  case-by-case  basis 
consistent  with  the  guiding  principles  set 
out  in  the  interpretation. 

3.  Ehftibility  for  Grandfathered 
Sonbank  Bank  Status:  The  proposed 
rule  stated  that  institutions  that  had  not 
commenced  operations  on  August  10. 
1987.  could  not  qualify  for  grandfather 
privileges  under  CEBA.  One  affected 
company  urged  the  Board  lo  recognize 
grandfathered  status  if  the  company  had 
received  preliminary  approval  from  its 
chartering  authority  and  had  established 
a  plan  for  operation.  For  the  reasons 
stated  in  the  rule,  Ihe  Board  has  decided 
to  adopt  the  interpretation  as  proposed. 

4.  Enforcement:  The  proposed  rule 
noted  that  under  section  41  f)  of  CEBA.  a 
company  that  controls  a  nonbank  bank 
would  lose  its  grandfathered  status  if  it 
or  a  subsidiary  nonbank  bank  acquirer 
control  of  an  additional  bank  or  thrift, 
acquires  more  than  5  percent  of  voting 
shares  of  a  bank  or  thrift  (sub}ect  to 
certain  exceptions),  or  violates  the  other 
CEBA  limitations.  Section  4(0(4)  of 
CEBA  provides  for  the  penally  of 
divestiture  within  180  days  of  Ihe  loss  of 
grandfather  exemptions  through  failure 
to  comply  with  the  CEBA  limitations. 

Commenters  argued  that  imposition  of 
divestiture  as  the  only  sanction  under 
Ihese  circumstances  was  unwarranted 
under  the  Act  and  its  legislative  history. 
According  lo  Ihese  comments,  both  of 
these  sources  indicate  that  the  Board 
has  a  range  of  administrative 
enforcement  options  to  deal  wit)^  CEBA 
violations.  Some  commenters  urged  the 
Board  to  clarify  thai  divestiture  would 
be  reserved  only  for  willful,  material, 
recurring  or  wanton  violations.  Others 
requested  the  Board  lo  apply  this 
penally  only  prospectively  and  provide 
prompt  CEBA  interpretations  to 
requesters. 

By  its  terms,  the  statute  provides  for 
loss  of  grandfather  rights  for  violations 
of  the  CEBA  hmilations.  and.  in  this 
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regard,  Ihe  Conference  Rfport  stales 
that  nonbank  banks  thai  violate  the 
overdrafts  provisions  of  CEBA  "lose 
their  grandfathered  status".  H.R.  Rep. 
No.  100-261  at  127-128.  The  Conference 
Report,  however,  also  indicates  that  the 
Conferees  expected  the  Board  to  use  its 
cease  and  desist  or  other  supervisory 
authority  as  appropriate.  Id.  al  125. 

The  Board  has  deleted  reference  to 
the  divegtilure  provision  of  CEBA  as 
Board  rules  do  not  norm^illy  contain 
provisions  relating  to  enforcement.  The 
Board's  responsibility  under  CEBA 
would  be  to  enforce  the  statute  and 
implementing  rules  in  each  case,  taking 
into  account  the  terms  of  the  statute,  its 
legislative  history,  and  the  particular 
facts  and  circumstances  ot  (he  case. 
Taking  these  factors  into  account,  the 
Board  would  use  its  prosecutorial 
discretion  to  determine  the  appropriate 
enforcement  action. 

The  Board  is  prepared  to  provide 
prompt  guidance  in  mdividual  cases 
regarding  the  scope  or  application  of  the 
CEBA  limitations. 

5.  Seven  Percent  Growth  Rate 
Limitation:  Under  CEBA.  a  nonbank 
bank's  asset  growth  is  limited  to  an 
annual  rate  of  7  percent  during  any  12- 
month  period  beginning  after  August  10, 
1988.  Two  principal  issups  are  raised  by 
this  provision:  the  method  for 
determining  Ihe  base  against  which  the 
7  percent  growth  limit  is  to  be  applied 
during  the  initial  12-month  period  and 
the  period  over  which  the  calculation 
will  be  made.  In  its  proposed  rule,  the 
Board  noted  that  under  CEBA,  the  7 
percent  growth  limitation  would  not  be 
applicable  for  one  year  following  the 
dale  of  enactment  of  CEBA. 
Accordingly,  the  proposed  rule  indicated 
that  nonbank  banks  could,  at  their 
option,  choose  to  use  the  actual  amount 
of  assets  reported  on  their  books  on 
August  10. 1988,  as  the  milial  base  or  the 
average  total  assets  reported  on  the  call 
report  for  the  quarter  ending  September 
30.  1988.  The  latter  option  was  provided 
in  order  to  eUminate  the  need  for 
additional  reporting  by  permitting  use  of 
the  quarterly  report  of  condition  for  the 
bank. 

The  proposed  rule  stated  that  the 
growth  limit  would  be  applied  on  a 
rolling  twelve-month  basts,  commencing 
initially  on  August  10,  19H8,  and 
thereafter  at  the  s'art  of  each  quarterly 
call  report  period  (/  e.  September  1,  1988, 
lanuary  1.  1989.  April  1.  1989.  luly  1. 
1989,  and  so  on).  The  rule  proposed 
further  noted  compliance  would  be 
determined  using  the  institution's 
average  assets  over  the  12-month  period 


in  accordance  with  Ihe  directive  in  the 
CEBA  Conference  Report.* 

Under  this  approach,  compliance  with 
the  7  percent  growth  limit  would  be 
measured  for  the  first  12-month  period 
by  comparing  the  average  assets  for  the 
third  quarter  of  1989  as  reported  on 
Schedule  RC-K  of  the  Report  of 
Condition  '"  with  either  the  assets  on 
August  10.  1988.  or  the  average  assets 
for  the  third  quarter  of  1988,  al  the 
nonbank  bank's  option.  Thereafter. 
growth  would  be  measured  by 
comparing  the  average  assets  for  each 
quarter  with  the  average  assets  for  the 
previous  quarter 

The  alternate  method  of  calculating 
the  initial  base  figure  by  using  the 
average  assets  for  the  third  quarter  of 
1988  was  not  opposed,  provided  the 
final  rule  would  continue  to  permit  a 
nonbank  bank  to  use  its  actual  assets  on 
the  bank's  books  on  August  10. 1988. 
Commenters  opposed  to  the  proposed 
rule  stated  that  the  proposed  rolling  12- 
month  method  of  measuring  compliance 
was  in  conflict  with  the  statutory 
language  and  the  legislative  intent  that 
growth  be  mensured  on  an  annual 
average  basis.  They  also  argued  that 
this  method  of  measuring  compliance 
could  lock  then  into  quarterly  business 
patterns  of  growth  and  reduction  that 
might  be  inconsistent  with  their  normal 
growth  patterns  or  cause  them  to  make 
unsound  business  decisions  solely  to 
comply  with  this  needlessly  restrictive 
method  of  measunng  growth.  This 
approach  would  also  inhibit  successful 
marketing  compaigns  and  restrict 
opportunities  in  the  market  place. 

Finally,  the  comments  from  certain  of 
the  commenting  nonbank  banks  urged 
the  Board  to  avoid  the  "use  it  or  lose  it" 
result  under  the  proposed  rule's  method 
of  using  each  year's  actual  average 
annual  assets  as  the  base  for  measuring 
the  following  year's  growth.  To  avoid 
this  result,  they  proposed  an  annual 
asset  cap  that  would  be  projected 
forward  for  each  grandfathered  nonbank 
bank  from  the  bank's  base  figure,  at  7 
percent,  compounded  annually.  Thus,  an 
institution  that  failed  to  achieve  a  7 
percent  growth  rate  in  one  year  could 
make  up  for  this  in  the  following  year  by 


*  The  ConfervrKe  Report  itdlet  thai  the  Buord 
■huuld  "in  detvrmintng  compluince  with  the  7 
percent  growlh  rate,  [to]  ulitize  a  prucedurv  that 
computes  the  grsndfaihen-d  insli'ution  «  growlh 
r«le  on  an  *vtrrag«  bBiils."  H  R  Rep.  No  100-2^1  ml 
125. 

'"  BanVing  tnedtutioru  with  SlOO  mitliun  tn  nuvli 
at  more  inuit  file  wtth  (h<9ir  report!  of  condition 
iheir  average  eueti  over  lh«  quarter  c«lculatRd 
either  on  a  daily  basis  or  a  weekly  basis  I'.v  .  an 
iiverBge  of  Ihe  Wednesday  o^  each  week  of  the 
qbarler).  Intliluliona  wilh  last  lh.in  SlOO  mtllton 
may  report  udinj}  an  iivertige  of  the  four  monlhend 
riDurea. 


increasing  its  growth  rate  by  a 
corresponding  amount  above  7  percent. 

The  comments  in  favor  of  the  rule 
supported  the  Board's  approach, 
indicating  that  the  alternate  approach 
advocated  by  the  nonbank  banks,  which 
would  allow  growth  in  excess  of  7 
percent,  would  by  its  terms  violate 
CEBA's  limitation  on  asset  growlh 
during  any  12-roonth  period  to  no  more 
than  7  percent. 

(a)  Initial  Base  for  Growth  Limit.  The 
revised  rule  retains  both  of  the  methods 
specified  in  the  proposed  rule  for 
calculation  of  the  initial  base. 

The  Board  has  also  provided  a  third 
option.  A  nonbank  bank  may,  in  its 
discretion,  elect  to  use  at  its  initial  base 
its  total  assets  over  the  four  quarters 
ending  September  30, 1988.  as  reported 
on  Schedule  RC-K  of  its  report  of 
condition.  This  option  would  avoid  Ihe 
problem  of  having  to  annualize  growth 
during  the  first  year  and  may  be  a 
desirable  alternative  for  nonbank  banks 
that  experienced  even  or  no  growlh 
during  the  year  after  August  10. 1987. 

A  nonbank  must  advise  Ihe  Board  by 
October  15. 1988  of  the  method  it  has 
chosen  to  calculate  its  base  figure  for 
the  initial  12-month  compliance  period 
If  the  nonbank  bank  elects  to  use  its 
actual  assets  on  August  10. 1988.  as  its 
initial  base,  in  must  report  that  figure  to 
the  Board  by  October  15. 1988,  along 
with  its  average  assets  for  the  third 
quarter  of  1988  prepared  in  accordance 
with  the  rules  in  Schedule  RC-K  of  the 
Report  of  Condition,  While  not  required. 
a  nonbank  bank  electing  to  use  the 
August  10,  1988  figure,  may  provide  Ihe 
Board  with  its  assets  at  Ihe  end  of  the 
third  quarter  or  any  additional 
information  it  believes  may  be  of 
assistance  to  the  Board  in  reviewing  the 
August  10  figure  In  light  of  the  concerns 
over  "window  dressing"  transactions 
discussed  below. 

The  revised  rule  addresses  concerns 
raised  that  an  institution  could  effect 
"window-dressing"  transactions  on 
August  10. 1988.  by  engaging  in 
extraordinary  short-term  transactions  lo 
infiale  artificially  its  assets.  The  revised 
rule  notes  that  if  the  Board  determines 
that  a  reporting  nonbank  bank's  assets 
have  been  inflated  on  August  10. 1988. 
without  reference  to  the  customary 
business  activity  of  the  institution,  the 
Board  would  disallow  the  window- 
dresfing  transactions  or  require  that  the 
initial  date  for  Ihe  first  12-month  period 
be  adjusted  to  a  date  following  August 
10. 1988.  The  Board  believes  these  rules 
are  consistent  wi'h  the  terms  of  the 
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statute  ' '  and  the  Board  s  authority  to 
act  lo  prevent  evasions  of  the  BHC  Act. 
Comments  from  certain  nonbank  banks 
stated  that  such  window-dressing 
transactions  could  be  disallowed  in 
determining  the  initial  base. 

(b)  Frequency  of  Measurement  of 
Growth  Limit.  After  considering  Ihe 
public  comments,  the  Board  has  decided 
lo  revise  the  rule  lo  permit  nonbank 
banks  to  measure  comphsnce  with  the 
growth  Itmitanon  once  a  year  at  the  end 
of  the  third  quarter  of  each  year  Thus. 
compliance  with  the  growth  rate  would 
be  determined  for  12  month  periods 
beginning  on  October  1  of  each  year  and 
ending  on  September  30  of  Ihe  following 
year.  The  initial  IS-month  period  would 
begin  on  October  1, 1988  and  end  of 
September  30.  1989. 

After  Ihe  first  12-month  period, 
compliance  for  all  nonbank  banks  will 
be  determined  by  measuring  the  average 
assets  over  the  four  quarters  during  the 
year  [e.g..  the  fourth  quarter  of  1989  and 
Ihe  first  three  quarters  of  1990)  with  the 
average  assets  for  the  proceeding  four 
quarters  [e.g..  the  fourth  quarter  1988 
and  Ihe  first  three  quarters  of  19891.  This 
approach  would  pose  the  least 
administrative  burden  while 
maintaining  consistency  with  the  intent 
of  the  statute  to  limit  the  overall  asset 
growth  of  nonbank  banks.  Moreover, 
this  approach  avoids  locking  the 
nonbank  banks  into  the  same  patlema 
of  growlh  during  the  year. 

Compliance  with  the  g^wlh  limit  for 
Ihe  initial  12-month  period  commencing 
October  1. 1988.  will  be  determined  by 
comparing  the  average  total  assets  (as 
reported  on  Schedule  RC-K)  for  the  four 
quarters  ending  with  the  third  quarter  of 
1989  with  the  initial  based  figure  chosen 
by  the  nonbank  bank. 

— Annuolization  Required  for  Initial 
12-Month  Period.  Because  the  nonbank 
bank's  average  assets  over  the  initial 
year  will  he  compared  to  its  average 
assets  over  the  immediately  preceding 
quarter,  or  its  assets  on  a  single  day  in 
that  quarter  (August  10, 1988),  the  simple 
rate  of  asset  growlh  between  these 
periods  will  liiffer  from  the  annual  rate 
of  asset  growth  as  limited  by  the 
statute."  A  7  percent  simple  growth 
rale  over  this  period  would  convert  to 


* '  The  Riatiile  provid4>s  that  the  growlh  rale  t>e 
opplied  duririK  any  U-monlh  period  begmninf;  after 
AuRutit  10.  ISSA  Thus,  the  Board  need  not  start  the 
i'ir«l  annuiil  penod  on  AurusI  10. 19A8.  particularly 
wh«re  the  record  shows  thai  the  nonbank  bant,  has 
mnnipulaled  ite  assets  on  the  dated  unrelated  to  Us 
ti^tlimale  bustness  activities. 

■■Because  compliance  during  dll  subsequent  12- 
monlh  periods  will  be  detemimed  by  <:ompahn|) 
compiiriible  periods  1/  e  averai;e  assetN  over  a  yeiir 
to  aveniitn  asse's  over  ihe  preceding  year),  no 
annualiialion  ts  required  (or  Ihnse  penods 


an  annual  rate  of  growth  of  over  10 
percent.  For  example,  a  nonbank  bank 
with  assets  in  the  amount  of  SlOO  million 
on  August  10. 1988.  and  which  had 
average  assets  of  S107  million  over  the 
four  quarters  ending  with  the  third 
quarter  of  1989,  would  grow  at  a  simple 
rate  of  7  percent.  At  an  annual  rate. 
however,  this  growlh  would  be  10.97 
percent. 

Adjusting  the  simple  growth  rale  for 
this  initial  period  is  accomplished  by 
using  a  factor  that  converts  a  simple 
growth  rate  into  an  annual  growth 
rate.'*  This  factor  is  calculated  as  the 
ratio  of  365  days,  the  number  of  days  in 
a  year,  to  the  number  of  days  between 
the  midpoint  of  the  base  period  and  the 
midpoint  of  the  first  compliance  period, 
i.e..  the  four  quarters  ending  with  the 
third  quarter  of  1989. '  *  The  ratio  is 
therefore  based  on  comparable 
measurements  (;.e..  the  midpoint  of  the 
third  quarter  of  1988  wilh  the  midpoint 
of  the  first  12-month  period  following 
the  end  of  this  quarter]. 

For  a  nonbank  bank  electing  to  use  its 
assets  on  August  10. 1988  as  its  base 
figure  for  the  initial  12-month 
compliance  period,  the  annualizing  ratio 
ts  1.597  (365  days  divided  by  233  days 
from  August  10, 1988  to  March  31. 1989). 
The  nonbank  bank's  average  assets  over 
the  first  12-month  period  could  not 
exceed  its  assets  on  August  10. 1988  by 
more  than  7  percent  divided  by  this 
annualizing  ratio.  In  the  previous 
example,  the  simple  growlh  rate 
permissible  during  the  initial  period 
would  be  about  4.5  percent  and  assets 
could  average  no  more  than  $104.47 
million  over  the  first  compliance  period 
under  this  option. 

Nonbank  banks  selecting  the  average 
assets  over  the  third  quarter  of  1988  as 
Ihe  base  figure  for  Ihe  initial  12-month 
period  would  apply  an  annualizing  ratio 


''Calculating  annual  growth  rales  requires  three 
pieces  of  Information  the  value  of  ihe  item  whose 
growth  is  being  measured  for  the  initial  or  base 
period:  the  same  information  for  the  final  penod; 
und  the  length  of  lime  between  these  penods.  The 
annual  rale  of  growlh  then  may  be  calculated  as 
rtilluws: 

G=JM:ioo-i?L 

I  L 

Where-  C  is  the  annual  rale  of  growth,  nol 
compounded  f  is  the  value  of  the  quantity  whose 
growth  IB  being  measured  as  of  the  final  pi^nod  1 1> 
the  value  of  ihe  quantity  whose  growlh  is  being 
measured  as  of  the  initial  penod  L  is  the  length  of 
time  Iwtween  Ihe  initial  and  final  periods, 
CKprvBJod  in  dav<- 

The  first  part  of  Ihts  fcrmula.         '^~'l 

100.  expresces  the  percent  change  In  ibe  series  as  a 
simple  growth  rsle  The  second  lenn.  36S/L.. 
converts  the  simple  growth  rale  to  an  annual  rale  of 
growth,  not  compounded. 

"The  midpoini  of  ihe  third  quarter  of  1968  it 
August  15. 19SH  and  the  midpoint  of  the  four 
calendar  quartere  ending  with  the  third  quarter  of 
isee  18  March  31.  1909. 


of  1.601  (365  days  divided  by  228  days 
from  August  15. 1988  to  March  31. 1989). 
The  nonbank  bank's  average  assets  over 
the  first  12-month  period  could  not 
exceed  the  average  total  assets  for  the 
third  quarter  of  1988  by  more  than  7 
percent  divided  by  this  annualizing 
ratio.  In  the  previous  example,  the 
simple  growth  rate  permissible  during 
the  initial  period  would  be  about  4.4 
percent  and  assets  could  average  no 
more  than  Si 04. 37  million  over  the  first 
compliance  penod. 

Nonbank  bank.s  electing  to  use  Ihe 
average  total  assets  for  the  four 
calendar  quarters  ending  wilh  the  third 
quarter  of  1988  as  the  initial  base  period 
would  not  be  required  to  annualize 
because  like-periods,  one  year  apart,  are 
being  compared.  As  noted, 
annualization  for  all  12-month  periods 
after  the  initial  pentxl  (ending 
September  30, 1989)  is  also  not 
necessary  because  like  penods.  one 
year  apart,  are  being  compared. 

— Compliance  on  a  Quarterly  Basis. 
The  Board  has  also  decided  to  permit  a 
nonbank  bank,  at  its  option,  lo  measure 
compliance  with  the  7  percent  annual 
growth  rale  limitation  under  the  rolling 
quarterly  approach  originally  proposed. 
A  nonbank  bank  deciding  to  elect  this 
method  must  advise  the  Board  of  this 
decision  by  October  15. 1988. 

Finally,  escrow  deposit  accounts  are 
treated  as  deposits  for  purposes  of  the 
call  report  {see  Schedule  RC-E)  and  the 
Board  does  nol  believe  it  appropriate  lo 
exclude  such  deposits  from  the  asset 
base.  The  Board  is  also  constrained  by 
the  terms  of  the  statute  from  permitting 
a  nonbank  bank  to  grow  at  an  annual 
rate  greater  than  7  percent  during  a  12- 
month  period,  because  during  some 
preceding  period,  the  nonbank  bank 
failed  to  achieve  a  7  percent  growlh 
rate.  Accordingly,  the  Board  has  decided 
not  lo  adopt  the  view  of  certain 
commenters  that  the  Board  should 
permit  a  nonbank  bank  to  establish  an 
asset  cap  based  on  7  percent  of  the 
nonbank  bank's  assets  on  August  10. 
1988.  projected  forward. 

6.  Overdrafts:  The  fourth  limitation  on 
nonbank  banks  prohibits  a  nonbank 
bank  from  permitting  an  overdraft  by  an 
affiliale  and  from  incurring  an  overdraft 
in  its  account  with  a  Federal  Reserve 
Bank  on  behalf  of  an  affiliate. 

CEBA  states  that  a  nonbank  bank: 

shall  not  *  '  •  afier  the  dale  of  the 
enactment  of  |CEBA1.  permit  any  overdraft 
(including  an  iniraday  overdraft},  or  incur 
any  such  uverdraft  in  such  bank's  account  at 
a  Fede.al  Reserve  bank,  on  behalf  nf  an 
afliliate.  other  than  an  overdraft  Idue  to  an 
inadverlenl  accounting  or  computer  amn  or  a 
secured  Qverdrafl  on  behalf  of  an  affiliate 
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thiit  IS  3  pnmary  dealer!  12  U.S.C 
1843(n(31fBl(.iil. 

The  lanauage  of  this  statute  clearly 
prohibits  overdrafts  by  affiliates  on  the 
books  of  nonbank  banks. '  *  The  statute 
also  prohibits  overdrafts  by  the  nonbank 
bank  in  its  account  a\  i!b  Federal 
Rf=5prve  Bank  on  behalf  of  an  affiliate. 
The  lanRuaae  "on  behalf  of  an  affiliate" 
13  unclear  To  read  this  language  to 
preclude  only  those  overdrafts  at  a 
Federal  Reserve  Bank  where  the  affiliate 
b.13  also  ovf-rdrawn  its  account  at  the 
nonbank  bank  would  render  the 
Idn^uage  unnecessary,  because  ihe 
overdraft  by  the  affiliate  is  already 
specifically  prohibited.  As  the  rules  of 
sratutory  construction  Heneraliy  disfavor 
interpretations  that  render  statutory 
Irfnguage  meaningless,  tt  is  appropriate 
to  resort  to  extnnsic  aids,  such  as  the 
Ipifislative  history,  in  order  to  interpret 
this  language.  The  Conference  Report  to 
CEBA  states: 

Overdrafts  in  an  arfiliale*  acr.oun(s  al  a 
nonbank  bank  are  difFiculi  to  police, 
particularly  in  times  of  finantial  difficulty  of 
'.he  affiliate,  when  the  polentjal  for  overdrafts 
Tvsultmg  in  losses  is  highest.  Accordingly,  the 
overdraft  restnciions  provide  that  nonbank 
banks  lose  their  grandfathered  status  if  (hey 
incur  overdrafts  at  Federal  Reserve  banks. 
Federal  Reserve  banks  are  in  a  posti/on  (o 
monitor  such  overdrafts  on  a  rfal  iirne  basis. 
H  R-  Rpp  11)0-281.  pp.  127-128. 

This  report  indicates  that  Congress 
contemplated  that  the  Federal  Reserve 
would  monitor  overdrafts  by  the 
n-jnbank  banks  in  their  accounts  at 
Federal  Reserve  Banks,  and  that  such  an 
overdraft  could  result  in  the  loss  of  ihe 
bank's  grandfathered  status. 

CEBA  and  its  legislative  history 
indicate  thdt  Congress  was  concerned 
about  overdrafts  by  nonbank  banks* 
affiliates  because  of  Ihe  risks  they 
present  to  uninsured  depositors  and 
creditors  of  the  bank,  as  well  as  the 
Federal  Reserve  and  the  FDIC.  because 
a  nonbank  bank  would  be  unable  to 
make  an  independent  evaluation  of  the 
creditworthiness  of  an  affiliate  rruking 
payments  through  the  nonbank  bank-'* 


' '  TTin  overrlrnff  prohibition  does  no(  prrvenl 
notih.*nk  bank>  from  mukinti  lo^nt  to  aiTiitalct 
con«i«len)  •f>ih  cnh^r  lawi  ea    •eclmrni  23A  und 
23B  of  Ibe  Federal  Reserve  Ad.  4pplicaUe  bank 
lendtnn  lintii*.  and  CEBA  •  r«ttnf.'iun  on  n«w 
«cfiviiies.  A  nonbank  bank  th«l  was  mil  makitm 
commercial  loarn  pnor  in  Murch  5. 19Hr  would 
viuUte  the  new  activity  mincticma  of  CEBA  by 
fflakinii  loans  l<j  affiliaies  afirr  thdt  dale.  Mherv  a 
dptwi  la  p")«t^  '0  an  accouni.  ovenlrawt  the 
account  and  ••  not  ojverwJ  by  a  loan  at  (hat  lime  it 
fs  itn  overdraft 

'•See-H.R  Rep  No  tOO^ZBl  lOolh  Cona  .  l»l 
So»4  127-l2a  comment*  of  Chainnan  Prgwiiire 
in.>or  managpTl  103  Conji  R«-  S3«n  lda.l>  ed 
Mar<^  2^  10671 


Congress  also  restncted  overdrafts  by 
the  nonbank  bank  in  its  account  with 
the  Reserve  Elank  even  though  ihe 
afriliale's  account  at  the  nonbank  bank 
had  not  been  overdrawn.  This  latter 
restriction  was  included,  in  part,  for 
ease  of  moni'-^-^ng, 

To  implement  the  statulory  language 
prohibiling  overdrafts  on  behalf  of 
affiliates  by  nonbank  banks  al  Federal 
Reserve  Banks,  the  proposed  rule 
provided  that  an  overdraft  by  a  nonbank 
bank  in  the  nonbank  bank's  account  al  a 
Federal  Resei^e  Bank  would  be  deemed 
to  be  on  bahalf  of  an  affiliate  whenever 
(1)  a  nonbank  bank  holds  an  account  for 
an  affiliate  from  which  third  party 
payments  can  be  made:  and  (2)  the 
aggregate  balance  of  alt  uf  an  affiliate's 
accounts  with  the  nonbank  bank  is  less, 
at  the  time  the  nonbank  bank  incurred 
jin  overdraft  m  its  accouni  at  a  Federal 
Reserve  Bank,  than  the  aggregate 
balance  of  all  of  the  affih^te  s  accounts 
maintained  by  the  nonbank  bank  al  the 
opening  of  business  on  the  day  on  which 
the  nonbank  bank  incurred  the 
overdraft. 

Thirty-five  comments  discussed  ihia 
definition  of  when  a  nonbank  bank 
overdraft  at  Ms  Reserve  Bank  was  "on 
behalf  of  an  affiliate".  Eight  of  Ihe 
comments  slated  that  ail  overdrafts  by  a 
nonbank  bank  should  be  prohibited.  Of 
the  remaining  twenty-seven  commenla. 
twenty-one  were  opposed  to  the 
definition,  and  six  supported  the 
definition. 

Those  comments  opposed  to  this 
section  objected  to  the  presumption  that 
a  drawdown  by  an  affiliate  at  any  lime 
on  the  day  a  nonbank  bank  had  an 
overdraft  caused  the  overdraft-  They 
requested  that  a  clearer  causal 
connection  be  made.  Although  some 
comments  suggested  that  the  statute 
merely  intended  lo  prohibit  overdrafts 
by  affiliates  in  iheir  accounts  with 
nonbank  banks,  this  is  clearly  not  the 
case  because  such  inlerprctabon  would 
make  the  reference  to  overdrafts  "on 
behalf  of  an  affiliate  *  superfluous.  To 
implement  this  language,  yet  clarify  the 
causal  connection,  the  revised  rule 
defines  an  overdraft  "on  behalf  of  an 
affiliate"  to  occur  when  Ihe  posting  of 
an  affiliate's  transaction  to  Ihe  nonbank 
bank's  accouni  at  a  Reserve  Bank 
creates  or  increases  the  nonbank  bank's 
overdrafi  at  its  Reserve  Bank.  I'he 
affiliate  would  not  necessarily  have  lo 
overdraw  an  account  with  the  nonbank 
bank  for  an  overdraft  at  the  Reserve 
Bank  lo  be  deemed  to  be  on  its  behalf; 
rather,  the  transaction  would  have  lo 
put  the  nonbank  bank  into  an  overdraft 
position  al  its  Federal  Reserve  Bank  or 
increase  the  amount  of  an  already 


existing  overdraft  by  a  nonbank  bank  in 
its  flccounl  with  the  Federal  Reserve 
Bank. 

The  Board  recognizes  Ihat  a  decrease 
in  an  affiliate  s  accouni  at  its  nonbank 
bank  may  cause  a  subsequent  overdraft 
lo  the  nonbank  bank's  account  at  its 
Federal  Reserve  Bank.  Therefore,  if  a 
nonbank  bank  shows  a  consistent 
pattern  of  incurring  overdrafts  at  its 
Federal  Reserve  Bank,  after  allowing  an 
affiliate  to  draw  down  its  account,  the 
Board  may  view  the  pallern  as  evidence 
that  Ihe  nonbank  bank  is  evading  the 
provisions  of  the  Bank  Holding 
Company  Act. 

To  facihtale  admtnislralion  of  this 
rule,  under  the  proposal,  nonbank  bunks 
were  lo  be  required  lo  report  to  Iheir 
Reserve  Bank  accounts  held  for 
affiliates  from  which  third  parly 
payments  could  be  made.  All  six 
comments  received  on  this  section 
opposed  il  as  too  burdensome  and 
unnecessary.  By  droppmg  the  reporting 
requirement,  ihe  Board  will  have  to 
monitor  overdrafts  of  all  nonbank 
banks,  instead  of  jusl  those  with 
transaction  accounts  for  affiliate. 
Nevertheless,  the  Board  believes  that 
the  overdraft  restrictions  can  be 
implemented  without  this  requirement, 
and  has  deleted  Ihe  reporting 
requirement  from  the  final  regulation. 

In  addition  to  the  CEBA  overdraft 
restrictions,  the  Board  considered 
imposing  a  zero  "cap"  for  purposes  of 
the  Board's  general  nsk  reduction 
program  on  all  nonbank  banks  that  offt-r 
to  Iheir  a^iliales  accounts  with  third 
party  payment  capabilities.  Eighteen 
comments  were  received  on  this  issue, 
and  fourteen  of  those  comments  were 
opposed  to  il.  Commenters  objected  lo 
this  proposal  as  discriminatory  and 
unjustified.  The  Board  has  therefore 
delermined  Ihat  the  zero  cap  should  not 
be  imposed  al  this  time,  but  the  question 
may  be  studied  further  under  the 
ongoing  large  dollar  risk  reduction 
program. 

Nevertheless,  each  Reserve  Bank  will 
pay  particular  attention  to  nonbank 
banks  when  monilonng  the  depository 
institutions  in  its  District,  but  no  specific 
procedures  have  been  adopted  for 
monilonng  nonbank  banks.  Any 
nonbank  bank  that  becomes  a 
"problem"  institution  (as  defined  by  a 
Federal  Reserve  Bank)  will  be 
monitored  most  closely 

— Posting.  Posting  is  the  procedure 
whereby  the  debit  or  credit  adjuatmenis 
resulting;  from  payments  transactions 
are  made  lo  Ihe  appropriate  account.  In 
order  for  nonbank  banks  lo  avoid 
overdrafts  at  Reserve  Banks,  ihey  must 
know  when  entries  will  be  posted  to 
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their  accounts.  Similarly,  posting  rules 
are  necessary  to  determine  whether  an 
overdraft  has  occurred  at  a  nonbank 
bank.  Without  posting  rules,  nonbank 
banks  could  evade  the  purpose  of  Ihe 
slalule  by  posting  entries  al  such  times 
of  the  day  as  lo  mask  overdrafts. 
Accordingly,  the  Board  proposed  posting 
rules  for  Ihe  accounts  of  nonbank  banks 
at  Federal  Re8er%'e  Banks  and  affiliates' 
accounts  at  nonbank  banks. 

Sixteen  comments  discussed  these 
proposed  posting  rules,  with  three  in 
favor  and  13  opposed.  Those  opposed 
considered  them  to  be  burdensome  and 
unnecessary.  The  Board,  however, 
believes  that  uniform  posting  rules  are 
necessary  to  ensure  equal  treatment  of 
all  nonbank  banks  and  their  affiliates, 
because  the  posting  procedures 
currently  in  place  are  not  uniform 
throughout  the  industry.  These  rules 
only  apply  for  the  purposes  of  measuring 
overdrafts  under  CEBA  and  nonbank 
banks  may  continue  to  use  other  posting 
procedures  for  other  purposes.  These 
rules  do  not  apply  lo  depository 
institutions  that  are  not  nonbank  banks 
covered  by  CEBA  and  are  in  addition  to 
rules  applicable  to  depository 
institutions'  accounts  at  Federal  Rcser\e 
Banks  under  the  Board's  general  risk 
reduction  policy. 

This  procedure  differs  from  the 
posting  rules  used  by  the  Board's  ex 
post  monitoring  system  under  the  risk 
reduction  program.  Although  the  ex  post 
monitor  method  u.sed  in  the  risk 
reduction  program  is  famihar  lo 
depository  institutions,  the  Board 
believes  that  it  is  inappropriate  to  apply 
its  posting  rules  to  nonbank  banks  for 
the  purposes  of  applying  the  CEBA 
overdraft  restrictions.  The  ex  post 
monitor  posting  rules  were  developed 
for  a  voluntary  program  which  does  not 
involve  the  serious  divestiture  (or  loss  of 
exemption,  in  the  case  of  industrial 
banks)  consequences  that  can  result 
from  an  overdraft  under  CEBA.  The 
Board  is  continuing  to  review  the  ex 
post  monitor  in  light  of  this  and  other 
issues,  and  the  Board  wishes  to  note 
that  changes  may  be  made  to  the  CEBA 
posting  rules  in  conjunction  with  any 
future  modification  of  the  ex  post 
monitor  posting  rules. 

— Posting  by  Federal  Reserve  Banks. 
Reserve  Banks  will  post  funds  and  book- 
entry  securities  transfers  as  they  are 
made.  For  check,  ACH,  and  noncash 
transactions,  net  settlement  entries,  and 
nonelectronic  transactions,  all  credits 
will  be  posted  as  of  the  opening  of 
business  and  all  debits  at  the  close  of 
business. 

With  regard  to  discount  window 
loans,  Ihe  Board  proposed  to  post 
credits  for  discount  window  loans  as  of 


the  close  of  business  on  Ihe  day  the  loan 
is  made,  and  to  post  debits  for 
repayment  of  loans  as  of  the  close  of 
business  at  Ihe  maturity'  of  the  loan. 
Commenters  suggested  that  credit  for 
discount  window  loans  should  be  posted 
at  the  time  of  day  the  loan  was  actually 
made.  In  general,  a  discount  window 
loan  will  be  posted  as  of  the  close  of 
business.  However,  it  is  within  a  Federal 
Reser\e  Bank's  discretion  to  grant  a 
discount  window  loan  that  is  requested 
dunng  the  day  lo  cover  intraday 
transactions.  Therefore,  under  the  final 
rule  where  il  is  expressly  agreed  to  by 
the  Federal  Resene  Bank  at  the  time  of 
the  loan  is  made,  a  discount  window 
loan  may  be  posted  prior  to  the  close  of 
business. 

In  addition  to  the  posting  rules. 
Reserve  Banks  wiU  pay  particular 
attention  to  depository  transfer  checks 
and  ACH  cash  concentration  debits 
used  by  affiliates  of  nonbank  banks. 
These  transactions  are  likely  to  present 
risks  that  are  not  addressed  by  the 
proposed  posting  rules.  For  example, 
where  an  affiliate  of  a  nonbank  bank 
deposits  depositor>'  transfer  checks  vnlh 
a  nonbank  bank  in  order  to  transfer 
funds  to  its  account  at  the  nonbank 
bank  from  its  account  at  another 
depository  institution,  it  is  likely  that  the 
check  will  be  returned  in  the  event  of 
failure  of  the  affiliate.  Failure  of  the 
affiliate,  in  turn,  may  precipitate  failure 
of  the  nonbank  bank.  The  returned 
check  will  come  to  the  Federal  Reser\'e 
after  the  day  when  the  credits  for  these 
transactions  are  posted  lo  a  nonbank 
bank's  account,  and  therefore  the  risks 
presented  by  these  returns  are  not 
addressed  by  posting  rules. 
Consequently,  where  appropriate  to 
protect  against  risk  of  return  of  ihese 
transactions,  nonbank  banks  may  be 
required  to  establish  a  special  clearing 
balance  al  their  Reserx-e  Bank  to  be 
maintained  at  all  times  at  a  sufTicient 
level  to  protect  against  these  risks. 

— Posting  by  Grandfathered  Banks. 
Because  depository  instilulions'  rights 
with  respect  to  iheir  customers  differ 
from  Ihe  rights  that  a  Reserve  Bank  has 
with  respect  to  transactions  that  it 
processes,  particularly  in  the  area  of 
check  and  ACH  transactions,  the 
posting  rules  do  not  require  nonbank 
banks  to  post  all  transactions  for  CEBA 
monitoring  purposes  at  the  same  time 
Ihat  the  transactions  are  posted  by 
Reserve  Banks.  The  regulation  permits 
nonbank  banks  to  post  checks  and  ACH 
transfers  at  any  time  during  Ihe  day  of 
the  transaction — i.e..  seltlemenl  day  for 
ACH  transactions  or  the  day  of 
presentment  or  credit  to  the  nonbank 
banks  for  check  transactions — so  long 
as  debits  are  posted  no  later  than  the 


time  Ihat  the  nonbank  bank's  account  at 
the  Reser\'e  Bank  is  debited  for  Ihe 
transaction  for  purposes  of  CEBA 
overdraft  monitoring,  and  credits  are 
posted  no  earher  than  the  lime  when  the 
credit  for  Ihe  transaction  is  posted  lo  the 
nonbank  banks  accouni  for  purposes  of 
CEBA  overdraft  monilonng 

Some  commenters  opposed  the 
posting  provisions,  stating  that  they 
would  be  burdensome  and  unnecessar>'- 
One  commenler  suggested  that  any  bona 
fide  posting  system  should  be 
acceptable  unless  it  discriminated 
against  nonaffiliates.  The  Board, 
however,  continues  to  believe  thai 
posting  rules  are  necessary  to  ensure 
equal  treatment  of  all  nonbank  banks 
and  their  affiliates,  because  the  posting 
procedures  currently  in  place  are  not 
uniform  throughout  the  industry. 

A  modification  to  the  regulation  has 
been  made  to  accomodate  the 
provisions  of  another  title  of  CEBA — ihc 
Expedited  Funds  Availability  Act — and 
state  funds  availability  laws.  These 
laws  require  that,  in  certain  cases,  funds 
from  check  deposits  must  be  made 
available  for  withdrawal  by  the 
depositor  prior  to  collection  (posling). 
Therefore,  in  those  situations  where 
state  or  federal  law  requires  a  nonbank 
bank  to  make  funds  available  lo  its 
affiliate  prior  to  the  "normal"  posting 
time  for  such  check  deposits  set  by  the 
proposed  regulation,  the  nonbank  bank 
may  post  the  transaction  to  its  affiliate's 
accouni  as  of  the  time  availability  must 
be  provided  under  ihe  Expedited  Funds 
Availability  Act  or  slate  law. 

Another  question  raised  by  the 
comments  was  whether  affiliates' 
accounts  at  a  nonbank  bank  may  be 
aggregated  for  determination  of  whether 
an  affiliate  had  incurred  an  overdrafi  al 
the  nonbank  bank.  Aggregation  of  the 
accounts  of  separate  affiliates  is  net 
permitted  by  the  regulation,  but  a 
nonbank  bank  that  has  a  legal  right  to 
offset  one  affiliate's  account  against 
another  could  post  transactions  thai 
would  overdrafi  an  individual  affiliate's 
accouni  lo  another  affiliates  account.  A 
nonbank  bank  may  aggregate  Ihe 
separate  accounts  of  an  individual 
affiliate  for  the  purpose  of  determining 
whether  that  affitiale  has  incurred  an 
overdraft. 

Nonbank  banks  may  keep  two  sets  of 
books  for  posting:  one  for  affiliates  for 
CEBA  purposes  and  another  for  other 
purposes.  No  posling  lo  an  affiliate's 
accouni  is  necessary  for  CEBA  purpose 
if  a  nonbank  bank  returns  a  check  or  an 
ACH  debit  transfer  in  accordance  with 
applicable  law. 

One  concern  of  the  commenters  on  the 
posting  issue  was  the  receipt  of  timely 
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.^ircount  infornidtion  from  the  Federal 
Reserve  tdank.  As  set  out  more  fully 
^'^'i'lw,  nonbank  banks  currently  have 
access  to  sufficient  information  to 
monitor  their  account  balanr.es.  In 
iiddilion.  in  mid-1989.  the  Federal 
Reserve  Banks  expect  to  offer  a  service 
aiiowing  instilulions  to  check  their 
dctual  balance  in  their  reserve  account 
on  a  reai-time  basis. 

— Exemptions.  CEBA  provides  two 
exemptions  from  the  restriction  on 
".'verdrafts.  One  exemption  is  for 
'.'.  prdrafts  on  behalf  of  an  affiliate  that 
;•;  A  primary  dealer,  where  the  overdraft 
IS  fully  secured;"  and  the  other 
•  vernption  is  for  inadvertent  computer 
nr  inadvertent  accounting  errors  that  are 
;>_'yond  the  control  of  both  the 
er^ndfalhered  nonbank  bank  and  the 
dfniiate. 

— Primary-  Dealers.  CEB.'X  defines  a 
primary  dealer  as  one  that  is  recognized 
as  a  primary  dealer  by  the  Federal 
Reserve  Bank  of  New  York.  Currently. 
there  are  42  such  primary  dealers,  but 
only  eight  are  affiliated  with  nonbank 
banks-  Some  nf  these  eight  primary 
iVtilers  do  not  currently  clear  book- 
entry  securities  transfers  through  their 
nonbank  banks 

The  overdraft  prohibition  in  CEBA 
does  not  prohibit  primary  dealers  from 
incumnR  overdrafts  at  affiliated 
nonbank  hanks  and  the  affilialed 
nonbank  banks  from  inrumng 
overdrafts  at  their  Federal  Reserve  Bank 
on  behalf  of  the  pnmary  dealer  afTihate. 
provided  that  these  overdrafts  are  fully 
secured,  "as  required  by  the  Board,  by 
bonds,  notes,  or  other  obliRations  which 
are  direct  obligations  of  the  L'r.jtcd 
States  or  on  which  the  pnncipal  and 
interest  are  fully  guaranteed  by  the 
L'nited  States  or  by  securities  and 
obligations  ehgible  for  settlement  on  the 
Federal  Reserve  Book,  entry  system.*" 
The  proposed  regulation  defined  "fully 
secured  '  as  secured  by  a  perfected 
security  interest  in  specific,  identified 
obligations  listed  in  the  statute  with  a 
market  value  that,  tn  the  Reserve  Bank's 
judgment,  is  sufficiently  in  excess  of  the 
amount  of  (he  overdraft  to  provide  a 
margin  of  protection  against  a  volatile 
market  or  the  chance  that  the  secuniies 
would  need  to  be  liquidated  quickly 

F.leven  comments  were  received  on 
the  Board's  proposed  implementation  of 
the  pnmary  dealer  exception.  Only  cne 
comment  supported  the  proposal.  The 


' '  Tht«  ex^mpricTi  doei  not  apply  to  Induatnal 

hanks 

'•  An  overdrufi  is  on  l>phHl(  o(  a  prinuiry  dealer 
affiluite  only  lo  iSr  exlnnl  thai  lh«  pnmary  dealer 
h*»  drawn  down  its  accounii  ;h«  averdntft  ilijirs 
noi  include  *ny  dmwdown  or  overdraft  on  rhe 
boolia  of  the  nonbank  batik  by  •  nonafTiUa'e  of  ttte 
nonbank  bank 


remaining  comments  expressed  concern 
about  the  discretion  given  to  the 
Reserve  Bank  to  determine  what 
constitutes  "fully  secured".  In  general. 
the  commenters  expressed  the  behef 
that  any  "haircuts"  on  collateral  should 
be  set  the  same  as  for  collateral  posted 
by  other  depository  institutions.  The 
Board  believes  that  generally  haircuts 
should  be  based  on  the  quality  of  the 
collateral  offered  rather  than  the 
institution  offering  the  collateral. 
Haircuts  for  discount  window  lending 
have  historically  been  the  province  of 
the  Federal  Reserve  Banks,  and  the 
Board  believes  that  it  is  inappropriate  to 
specify  haircuts  by  regulation  absent  a 
compelling  reason.  Nevertheless,  the 
Board  believes  thai  Federal  Reserve 
Banks  should  be  encouraged  lo  adopt 
comparable  collateral  valuation 
procedures  for  book  entry  securities  for 
nonbank  banks  and  other  depository 
institutions. 

One  primary  dealer  was  particularly 
concerned  about  the  interaction  of  the 
definition  of  overdrafts  "on  behalf  of  an 
affiliate"  and  the  collateralization 
requirement  for  primary  dealer 
overdrafts.  This  commenter  believed 
that  due  to  the  drafting  of  the  proposal, 
a  primary  dealer  faced  the  possibility 
that  nonaffiliate  securities  overdrafts 
would  be  deemed  to  be  on  its  behalf  and 
consequently  requiring  collateralization. 
The  regulation  has  been  revised  to 
clarify  that  it  does  not  require 
collateralization  of  overdrafts  by 
customers  other  than  affiliates. 

The  Board  proposed  establishing  a 
cap  or  ceiling  on  the  level  of  securities- 
related  overdrafts  to  be  permitted  by 
any  one  nonbank  bank.  Such  a  cap  was 
to  be  set  through  sclfevaluation 
procedures  similar  to  those  used  in  the 
nsk  reduction  program,  and  nonbank 
banks  exceeding  the  cap  would  be 
counseled  or  subject  to  other  action  by 
their  Federal  Reserve  Bank,  in 
accordance  with  the  Board's  nsk 
reduction  policy.  Only  two  comments 
were  received  on  this  question — one  in 
favor  and  one  opposed.  After  further 
consideration,  the  Board  has  determined 
that  a  cap  should  not  he  imposed  in 
conjunction  with  the  CEBA  overdraft 
regulation. 

— Inadvertent  Errors-  CF£A  also 
exempts  from  the  overdraft  rfslnctions 
those  overdrafts  resulting  from 
inadvertent  computer  or  inadvertent 
accounting  errors  that  are  beyond  the 
control  of  both  the  nonbank  bank  and 
the  affiliate.  An  inadvertent  accounting 
error  is  an  error  involving  the 
recordation  of  entries  lo  an  account  of  a 
nonbank  bank  or  affiliate  resulting  in  an 
overdraft  that  was  not  reasonably 


foreseeable  or  preventable  by  the 
nonbank  bank  or  the  affiliate.  A 
misposting  of  an  entry  by  a  Reserve 
Bank  would  not  result  in  an  overdraft  in 
a  nonbank  bank's  account  because  no 
extension  of  credit  had  been  made. 
Similarly,  a  misposting  of  an  enlry  by  a 
nonbank  bank  to  an  affrliale's  account 
would  not  result  In  an  overdraft. 

An  inadvertent  computer  error  is  an 
error  resulting  from  a  computer 
malfunction  or  from  computer 
processing  of  adjustments  in  an  account 
that  results  in  an  overdraft  that  was  not 
reasonably  foreseeable  or  preventable. 
Such  errors  would  include  problems 
where  a  nonbank  bank  or  affiliate  could 
not  avoid  book-entry  securities 
overdrafts  from  inbound  securities 
transfers,  because  it  could  not  originate 
off-setting  outbound  transfers  of 
securities  or  where  a  nonbank  bank 
received  a  book-entry  securities 
transaction  sent  to  it  in  error.  On  (he 
other  hand,  if  a  Federal  Reserve  Bank's 
computer  should  go  down  so  as  to 
prevent  a  Fedwire  funds  transfer  from 
being  sent  to  the  nonbank  bank,  any 
overdraft  due  lo  outband  Fedwire  funds 
transfers  would  be  within  the  control  of 
the  nonbank  bank,  because  the  nonbank 
bank  could  have  walled  until  it  had 
sufficient  funds  in  its  account  to  cover 
the  outbound  transfer. 

Sixteen  commenters  argued  that  Ihis 
definition  of  inadvertent  error  should  be 
broadened  to  include  overdrafts  where 
the  nonbank  bank  executes  a 
transaction  on  behalf  of  an  affiliate  that 
results  In  a  debit  lo  its  account,  and 
incurs  an  overdraft  because  an 
anticipated  transaction  that  would  have 
created  an  offsetting  credit  lo  its 
account  is  delayed  because  of  Federal 
Reserve  Bank  computer  problems.  The 
Board  believes  thai  it  would  be 
mappropnate  to  broaden  the  definitions 
of  inadvertent  error  lo  this  extent. 
Nonbank  banks  should  be  responsible 
for  controlling  their  own  accounts. 
Although  some  nonbank  bank 
commenters  argued  that  they  had  a 
responsibility  lo  make  some  transfers  to 
prevent  the  customer's  default  on  an 
obligation,  customer  account 
agreements  between  banks  and  their 
customers  generally  permit  banks  lo 
delay  customer  transactions  where 
necea.sary. 

The  posting  rules  and  the  Federal 
Reserve's  advice  services  enable  a 
nonbank  bank  lo  monitor  its  account 
bdtunce.  Under  the  posting  rules, 
generally  the  only  debits  that  are  posted 
intraday  result  from  funds  and  securities 
transfers.  Credits  for  other  transactions 
are  posted  in  the  morning  and  debits  at 
the  end  of  the  dav  A  nonbank  bank  can 
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get  its  opening  balance  each  day  from 
ilB  Federal  Reserve  Bank  al  the  time 
Fpdwire  opens  fur  business  m  its 
district.  The  nonbank  hank  will  know 
the  amount  of  any  ACH  credits  for 
which  it  has  previously  received 
advices,  all  Us  cash  letters  sent  for 
collection,  and  the  amount  of  any  ACH 
debits  that  it  originated  and  can  add 
these  credits  lo  its  opening  balance.  A 
Federal  Reserve  bank  gives  an 
automatic  advice  to  on-line  imttitutions 
of  each  funds  or  securities  transfer  when 
it  is  posted  lo  the  reserve  account. 
Those  institutions  that  are  not  on-line 
can  have  a  standing  request  for  a 
telephone  advice  for  each  such  transfer. 
Therefore,  the  nonbank  bank  can  adjust 
ils  balance  throughout  the  day  to  reflect 
funds  and  securities  transfers.  And 
when  the  cash  letter  and  ACH  tape  are 
presented  lo  the  nonbank  bank,  it  can 
make  the  debit  adjustments  to  its 
account  as  of  the  close  of  business. 
Thus,  the  nonbank  bank  should  be  able 
lo  closely  monitor  its  balance  with  the 
Federal  Reserve  Bank  according  to  the 
regulation's  posting  rules. 

Fmally.  if  the  inadvertent  error 
provision  is  expanded  to  cover  Federal 
Reserve  Bank  computer  outages,  it 
would  be  difficult  to  justify  not 
expanding  it  to  cover  outages  al  other 
banks.  Staff  believes  that  such  a 
definition  would  lead  to  extremely 
complex  inquiries  Inio  individual 
overdrafts  and  should  be  rejected. 
Nevertheless,  staff  recommends  that  the 
definition  of  an  inadvertent  error  be 
expanded  to  Include  overdrafts  due  to 
the  receipt  of  book  entry  securities 
transfers  thai  are  promptly  returned  as 
erroneous  transfers. 

7.  Definition  of  Bank:  The  proposed 
rules  amended  the  definition  of  bank  in 
Regulation  Y  to  reflect  the  changes  to 
the  bank  definition  in  the  BHC  Act  made 
by  CEBA.  They  also  added  the 
definition  of  "affiliate"  from  CEBA  and 
a  definition  of  nonbank  bank  The  Boerd 
received  no  comment  on  the  bank  and 
affiliate  definitions  and  is  adopting  them 
as  proposed.  The  Board  is  adopting  the 
nonbank  bank  definition  to  describe 
those  institutions  that  were  covered  by 
the  CEBA  amendmenLs. 

Conclusion:  Except  for  the  limitation 
on  overdrafts  |§  225.52)  which  is 
effective  in  90  days,  these  amendments 
to  Regulation  Y  are  effective 
immediately.  The  amendments  lo 
section  225.2  merely  set  forth  the 
definition  of  "bank",  "nonbank  bank", 
and  'affiliate"  that  are  provided  in 
CEBA.  The  new  section  22351  defines 
the  limitation  on  the  asset  growth  of 
nonbank  banks  established  by  CEBA. 

The  Board  finds  good  cause  lo  make 
these  amendments  effective 


immediately.  The  amendments  lo  the 
section  on  definitions  conform  the 

regulation  to  the  change  in  the  statute 
As  a  result  of  the  enactment  of  CEBA. 
these  definitions  are  already  effective. 
The  addition  of  section  225.51  is 
effective  immediately  because  CEBA 
requires  that  grandfathered  nonbank 
banks  limit  their  annual  asset  growth  for 
12-month  periods  after  August  10. 1386. 
This  new  section  sets  forth  the  means 
by  which  the  Board  will  measure  this 
growth.  Because  the  statutory  annual 
grovsrth  rate  requiremcnl  is  already  in 
effect,  the  Board  finds  that  there  is  good 
cause  lo  make  the  regulation 
implementing  that  requirement  effective 
immediately  to  allow  nonbank  banks  to 
plan  their  business  activities  so  as  lo 
conform  to  the  method  the  Board  will 
use  lo  measure  compliance  with  the 
limitation. 

Paperwork  Reduction  Act  Notice 

The  Board  finds  good  cause  for 
instituting  a  new  collection  of 
information  without  providing  an 
opportunity  for  public  comment  The 
new  collection  of  information  is  a  one- 
time occurrence.  To  comply  with  the 
statutory  requirements  of  CEBA. 
nonbank  banks  must  report  the  base 
asset  figure  against  which  the  7  percent 
limitation  on  growth  wtU  be  measured. 
The  rules  provide  that  the  nonbank 
banks  with  three  options  for  determining 
their  initial  base  figure.  The  nonbank 
bank  must  advise  the  Board  by  October 
IS,  1988  of  the  method  elected.  Should  a 
nonbank  bank  elect  lo  use  the  August 
10, 1988  base  date,  it  must  file  a  rtipori  of 
thai  assel  figure  by  October  15. 1988. 
along  wilh  its  average  assets  for  the 
third  quarter  of  198a!  (Should  a  nonbank 
bank  elect  to  use  the  third  calendar 
quarter  1968  dala  or  the  average  assets 
for  the  four  quarters  ending  September 
30, 1988,  the  information  is  already 
collected  in  Schedule  RC-K  of  its  Report 
of  Condition.) 

A  nonbank  bank  electing  lo  measure 
compliance  with  the  growth  rale  on  a 
rolling  quarterly  basis  as  permitted  by 
the  Board's  rules,  must  report  that 
election  lo  the  Board  also  by  October  15. 
1988. 

The  Dew  collection  of  information 
must  be  instituted  quickly  and  public 
participation  in  the  approval  process 
would  substantially  interfere  with  the 
Board's  ability  to  perform  its  statutory 
obligation  of  enforcing  the  7  percent 
growth  limitation  set  forth  in  CEBA. 

The  information  to  be  collected  from 
nonbank  banks  is  contained  in  a  new 
information  collection,  the  "Report  by 
Nonbank  Banks  of  Total  Awets  on 
August  10.  1988"  (form  FR  3050;  OMB 
No.  7100-0236].  This  information 


collection  consists  of  a  free-form 
voluntary  report  of  the  method  chosen 
by  the  nonbank  banks  to  calculate  iheir 
initial  base  figure  and  the  total  assets  of 
these  institutions  on  Aufiust  10. 1988,  if 
Ihis  method  for  r.iiicuidtmg  the  annual 
base  IS  elected  along  with  the 
institution's  average  assets  for  the  third 
quarter  of  1988.  This  report  was 
approved  by  the  Board  under  delegated 
authority  from  the  Office  of 
Management  and  Budget  ("OMB"]  at  the 
same  time  the  Board  approved  this  final 
rule.  The  Board  estimates  that  the 
disclosure  requirement  will  result  in  a 
one-time  reporting  burden  of  28  hours. 

Fmal  Regulatory  Flexibility  Act 
Analysis 

Of  the  items  required  to  be  obtained 
in  8  final  regulatory  flexibihty  analysis 
by  5  U.S.C.  5  e04(a).  the  first  (a 
statement  of  the  need  for  and  objectives 
of  the  rule]  and  the  second  (a  summary 
of  the  issues  raised  by  the  commenters, 
the  Board's  assessment  of  the  issues, 
and  the  changes  made  lo  the  proposed 
nile  in  response  to  the  comments)  are 
contained  elsewhere  in  this  preamble. 

The  third  item  required  for  a  final 
regulatory  flexibility  analysis  is  a 
description  of  the  significant 
ahematives  to  the  rule  consistent  with 
the  objectives  of  applicable  statutes  and 
designed  to  minimize  any  significant 
economic  effect  of  the  rule  on  small 
entities  considered  by  the  Board,  and 
why  these  were  rejected. 

The  Board  proposed  that  all 
requirements  of  the  amended  rules  be 
applicable  to  all  nonbank  banks  and 
industrial  banks  subject  to  the  rules 
regardless  of  size.  The  small  entities 
most  likely  lo  be  affected  by  this 
rulemaking  are  the  industrial  banks  that 
are  subject  to  the  limitations  on 
overdrafts.  No  comments  were  received 
requesting  exemption  of  industrial 
banks  due  to  their  small  size.  According 
lo  Board  records  on  overdrafts  under  ihe 
currenl  risk  reduction  pohcy.  very  few 
industrial  banks  reporting  to  the  Board 
have  incurred  overdraft  since  the 
enactment  of  CEBA.  Thus,  it  does  not 
appear  that  a  substantial  number  of 
industrial  banks  will  be  affected  by  the 
rule. 

No  comments  were  received  stating 
thai  the  new  rules  impose  burdens 
specifically  on  small  banks.  Some 
comments  slated  that  certain 
requirements,  such  as  the  posting  rules, 
were  burdensome  and  should  not  be 
required,  but  rather,  thai  the  Board 
should  accept  any  bona  fide  posting 
system  that  did  not  discriminate  against 
nonaffiliated  depositors.  As  stated 
elsewhere  in  this  preamble,  the  Board 
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considered  this  commeni  bul  determined 
that  uniform  posting  rviles  are  necessary 
to  ensure  equal  treatment  of  all 
industrial  banks,  nonbenk  banks  and 
their  affiliates,  because  the  posting 
procedures  currently  in  place  are  not 
standardized  throughout  the  industry. 

Other  than  the  overdraft  rules  for 
which  the  posting  rules  were  set.  the 
hmitations  established  by  these  rules 
apply  only  to  nonbank  banks.  There  are 
approximately  55  of  these  institutions, 
and  less  than  half  are  small  entities.  The 
Board  considered  exempting  small 
banks  from  the  rule  s  requirements,  but 
CEBA  does  not  provide  an  exempiton 
accordmg  to  the  size  of  the  nonbank 
bank. 

List  of  Subjects  in  12  CFR  Part  225 

Banks,  bankmg.  Federal  Reserve 
System,  Holding  companies.  Reporting 
and  recordkeeping  requirements. 
Securities. 

For  the  reasons  set  out  in  this  notice, 
and  pursuant  to  the  Board  s  authority 
under  section  5(b)  of  the  Bank  Holding 
Company  Act  of  1956  (12  U.S.C.  1844). 
the  Board  amends  12  CTO  Part  225  as 
fo!iows 

PART  22&— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL 

1.  The  authority  citation  for  Part  225 
continues  to  read  as  follows: 

Auttmrity:  U  U-S  C  1B17(,)(131.  1818. 
184.1tcl(Rl,  IftMlb^.  3106.  .31<»R.  3WJ7  and  3909- 

2.  In  §  225.2  paragraphs  (a)  through  (f) 
and  Ig]  through  (I)  are  redesignated  as 
paragraphs  (b)  through  (g|  and  {i] 
through  (n)  respectively;  new 
paragTriphs  (a)  and  |h]  are  added:  and 
newly  redesignated  paragraph  (b)  is 
revised  to  read  as  follows: 

S22S.2    Definmons. 

(.1)  "Affihate"  means  any  company 
thai  cnntrols.  is  controlled  by,  or  is 
under  common  control  with,  a  bank  or 
nonbank  bank. 

(b)(l}  "Bank"  means: 

(i)  An  insured  bank  as  defined  in 
section  3(h)  of  the  Federal  Deposit 
Insurance  Act  (12  L'.S.C.  1813(hl);  or 

(ii)  An  institution  organized  under  the 
law  of  the  United  States  which  both: 

(A)  Accepts  demand  deposits  or 
deposits  thai  the  depositor  may 
withdraw  by  check  or  similar  means  for 
payment  to  third  purlies  or  others:  and 

(B)  Is  engaged  in  the  business  of 
making  commercial  loans. 

(2)  "Bank"  does  not  include  those 
institutions  qualifying  under  the 


excepiioM  liBted  In  section  2(c)(2)  of  the 
BHC  Act  (12  U.S.C.  1841fc)(2)|. 


(h)  "Nonbank  bank"  means  any 
institution  that: 

(1 )  Became  a  bank  aa  a  result  of 
enactment  of  the  Competitive  Equality 
Amendments  of  1987  (Pub.  L  No.  100- 
86),  on  the  date  of  such  endctment 
(August  10,  1967);  and 

(2)  Was  not  controlled  by  a  bank 
holding  company  on  the  day  before  the 
enactment  of  the  Competitive  Equality 
Amendments  of  1987  (August  9.  1987). 

3.  The  heading  "Appendices  to 
Subparts  A  through  E '  is  revised  to  read 
"Appendices  to  Subparts."  Subpart  F, 
consisting  of  $3  225.51  and  225.52.  is 
added  immediately  following  Subpart  E 
to  read  as  follows; 

Subpart  F— Umltattons  on  Nonbank  Banks 
22.').51     Seven  pvu.t^tn  growth  limtl  fur 

nonbank  banks. 
225.52    Limitation  on  overdrafts. 

SubfMft  F — Limitattons  on  Nonbank 
Banks 

§  225.51     Seven  percent  growth  limit  tor 
nonbank  banks. 

(a)  Punod  for  dt  tvrminin^ 
compliance  A  nonbank  bank's  annual 
rate  of  asset  growth  for  purposes  of 
paragraph  (b)  of  this  section  shall  be 
determined  for  Iwt;lve-month  periods 
that  begin  on  October  1  of  each  year  and 
end  on  September  30  of  the  following 
year,  unless  the  bank  elects  to  use  the 
alternative  method  described  in 
paragraph  (c)  of  this  section.  The  initial 
12  month  period  shall  commence  on 
October  1,  1988.  and  expire  on 
September  30. 1989.  unless  the  Board 
establishes  a  different  period  pursuant 
to  paragraph  (d)  of  this  section- 
lb)  Computing  annual  rate  of  asset 
growth. — (1)  Initial  12-month  period.  For 
the  initial  12-month  period  beginning  on 
October  1. 1988.  th"  average  of  the 
nonbank.  bank's  Total  Assets  as 
reported  on  Schedule  RC-K  of  ila  Report 
of  Condition  for  the  four  quarters  during 
this  period  may  not  increase  by  more 
than  7  percent  of  the  nonbank  bank's 
initial  base.  The  nonbank  bank  may 
determine  its  initial  base  under  any  of 
the  following  methods: 

(i)  Its  Total  Assets  as  reported  on 
Schedule  RC-K  of  its  Report  of 
Condition  for  the  quarter  ending 
September  30. 1968.  divided  by  1.601;  or 
(ii)  Its  total  assets  on  August  10.  1988. 
divided  by  1.567.  unless  the  Board 
determines  pursuant  to  paragraph  (d) 
that  such  amount  may  not  be  used:  or 


(iii)  The  average  of  its  Total  Assets  as 
reported  on  Schedule  RC-K  of  its  Report 
of  Condition  for  the  fourth  quarter  of 
1987  and  the  first  three  quarters  of  1988 

[2]  Succeeding  12  month  periods.  For 
each  12-month  period  after  the  initial 
period,  the  average  of  the  nonbank 
bank's  Total  Assets  as  reported  on 
Schedule  RC-K  of  its  Report  of 
Condition  for  the  four  quarters  during 
that  period  may  not  increase  by  more 
than  7  percent  of  the  average  of  its  Total 
Assets  as  reported  on  Schedule  RC-K  of 
lis  Report  of  Condition  for  the  four 
quarters  in  the  preceding  12month 
period. 

(c)  Alternative  method  to  compute 
annual  rate  of  asset  growth— {1 ) 
Quarterly  measurement  permitted.  In 
lieu  of  the  methods  for  measuring 
compliance  with  the  asset  growth  rate 
described  in  paragraph  (b)  of  this 
section,  a  nonbank  bank  may  elect  to 
have  its  compliance  with  the  growth 
rate  determined  in  the  following 
manner  its  Total  Assets  as  reported  on 
Schedule  RC-K  of  its  Report  of 
Condition  for  each  quarter  ending  after 
August  10. 1989.  may  not  increase  by 
more  than  7  percent  of  its  Total  Assets 
as  reported  on  Schedule  RC-K  of  its 
Report  of  Condition  for  the  same  quarter 
of  the  previous  year. 

(2)  Initial  quarter  In  measuring 
compliance  with  the  growth  rale  under 
paragraph  (cl(l)  of  this  section  for  the 
third  quarter  of  1989.  the  nonbank  bank 
may  elect  to  use  its  assets  on  August  10. 
1988.  as  the  base  rather  than  the  Total 
Assets  for  the  third  quarter  of  1988  as 
reported  on  Schedule  RC-K  of  its  Report 
of  Condition. 

(3)  Notice  required.  A  nonbank  bank 
electing  to  compute  its  asset  growth 
pursuant  to  this  paragraph  shall  notify 
the  Board  by  Ocober  15. 1988.  of  this 
election.  The  nonbank  bank  may  not 
thereafter  alter  its  election. 

(d)  Determmatiun  of  total  assets  on 
August  JO.  1988  If  the  Board  determines 
that  a  ncnbank  bank  has  engaged  in 
transactions  that  have  artiricially 
inflated  its  total  assets  on  August  10. 
1988,  and  that  are  unrelated  to  its 
normal  business  activities,  the  Board 
may  require  that — 

(1)  The  nonbank  exclude  such 
amounts  in  calculating  its  total  assets  on 
August  10. 1988.  for  purposes  of 
paragraph  (b)(l)(ii):  or 

(2)  The  initial  12-month  period  for 
determining  compliance  with  the  7 
percent  growth  rate  shall  commence  on 
a  date  later  than  August  10.  1988.  and 
the  institution's  total  assets  on  that  later 
dale  shall  be  used  instead  of  the  bank  s 
total  assets  on  August  10,  1988.  for 
purposes  of  measuring  compliance  with 


'he  7  percent  growth  rate  under 
paragraph  (bHl). 

|e)  Required  reports  (1)  A  nonbank 
bank  shall  Hie  with  the  Board  by 
October  15. 1988.  a  statement  indicating 
the  method  it  has  elected  to  compute  its 
initial  base  for  purposes  of  paragraph 
(b|(l).  of  this  section. 

(2|  A  nonbank  bank  electing  to  use  its 
actual  total  assets  on  August  10.  1988.  as 
its  initial  base  for  purposes  of  paragraph 
{b|(l)  of  this  section,  shall  report  that 
figure  to  the  Board  by  October  15. 1988. 
nnd  the  nonbank  bank's  Total  Assets  for 
the  third  calendar  quarter  of  1988  as 
required  to  be  reported  on  Schedule  KC- 
K  of  its  Report  of  Condition  For  that 
quarter. 

5  22S.S2    Umttation  on  ovcfdrattt. 

(a)  Definitions.  For  purposes  of  this 
section — 

(1)  "Account'  means  a  reserve 
account,  cleanng  account,  or  deposit 
account  as  defined  in  the  Board's 
Regulation  D  (12  CFR  204.2(a)(l)(i)).  that 
is  maintained  at  a  Federal  Reserve  Bank 
or  nonbank  bank. 

(2)  "Cash  item"  means  (i)  a  check 
other  than  a  check  classified  as  a 
noncash  item;  or  (ii)  any  other  item 
payable  on  demand  and  cullectibte  at 
par  that  the  Federal  Reserve  Bank  of  the 
district  in  which  the  item  is  payable  is 
witling  to  accept  as  a  cash  item. 

(3)  "Discount  window  loan  "  means 
any  credit  extended  by  a  Federal 
Reserve  Bank  to  a  nonbank  bank  or 
industrial  bank  pursuant  to  the 
provisions  of  the  Board's  Regulation  A 
(12  CFR  Part  201). 

(4)  "Industrial  bank"  means  an 
institution  as  defined  in  section 
2(c)(2)(H)  of  the  BHC  Act  (12  U.S.C. 
lB41(c)(2)(H)). 

(5)  "Noncash  item"  means  an  item 
handled  by  a  Reserve  Bank  as  a 
noncash  item  under  the  Reserve  Bank's 
"Collection  of  Noncash  Items  Operating 
Circular"  [e.g..  a  maturing  bankers' 
acceptance  or  a  maturing  security,  or  a 
demand  item,  such  as  a  check,  with 
special  instructions  or  an  item  that  has 
not  been  prepnnted  or  post-encoded). 

(8)  "Other  nonelectronic  transachons" 
include  all  other  transactions  not 
included  as  funds  transfers.  book-entr>' 
securities  transfers,  cash  items,  noncash 
items,  automated  cleanng  house 
transactions,  net  settlement  entries,  and 
discount  window  loans  [e.g..  original 
issue  of  secunties  or  redemption  of 
securities). 

(7)  An  "overdraft"  in  an  account 
occurs  whenever  the  Federal  Reserve 
Bank,  nonbank  bank,  or  industrial  bank 
holding  an  account  posts  a  transaction 
to  the  account  of  the  nonbank  bank, 
industrial  bank,  or  affiliate  that  exceeds 


the  aggregate  balance  of  the  accounts  of 
the  nonbank  bank,  mdustrial  bank,  or 
affiliate,  as  determined  by  the  posting 
rules  set  forth  in  paragraphs  (d)  and  |e) 
of  this  section  and  continues  until  the 
aggregate  balancr  »jf  the  account  is  zero 
or  greater. 

(8)  Transfer  item  "  means  an  item  as 
defined  in  Subpart  B  of  Regulation  )  (12 
CVH  210.25  et  seq) 

[b]  Restriction  oa  oitrdro^ts. — (IJ 
Affiliates.  Neither  a  nonbank  bank  nor 
an  industnal  bank  shall  permit  any 
affiliate  to  incur  any  overdraft  in  its 
account  with  the  nonbank  bank  or 
industrial  baak. 

(2)  Nonbank  banks  or  industrial 
banks,  (i)  No  nonbank  bank  or  industrial 
bank  shall  incur  any  overdraft  in  its 
account  at  a  Federal  Reserve  Bank  on 
behalf  of  an  affiliate. 

(ii)  An  overdraft  by  a  nonbank  bank 
or  industrial  bank  in  its  account  at  a 
Federal  Reserve  Bank  shall  be  deemed 
to  be  on  behalf  of  an  afHliate  whenever 

(A)  A  nonbank  bank  or  industrial 
bank  holds  an  account  for  an  affiliate 
from  which  third-party  payments  can  be 
made:  and 

(B)  When  the  posting  of  an  afrdiate's 
transaction  to  the  nonbank  bank's  or 
industrial  banks  account  at  a  Reserve 
Bank  creates  an  overdraft  in  its  account 
at  a  Federal  Rpsnr\p  Bank  or  increases 
the  amount  of  an  existing  overdraft  in  its 
account  at  a  Federal  Reserve  Bank- 

(c)  Permissible  overdrafts.  The 
following  are  permissible  overdrafts  not 
subject  to  paragraph  (b)  of  this  section: 

(1)  Inadvertent  error  An  overdraft  in 
its  account  by  a  nonbank  bank  or  its 
afniiale.  or  an  industrial  bank  or  its 
aHiliate,  that  results  from  an  inadvertent 
computer  error  or  inadvertent 
accounting  error,  that  was  not 
reasonably  forseeable  or  could  not  have 
been  prevented  through  the 
maintenance  of  pmcedures  reasonably 
adopted  by  the  nonbank  bank  or 
affiliate  to  avoid  such  overdraft;  and 

(2)  Fully  secured  primary  dealer 
affiliate  overdrafts,  (i)  An  overdraft 
incurred  by  an  affihate  of  a  nonbank 
bank,  which  affiliate  is  recognized  as  a 
primary  dealer  by  the  Federal  Reserve 
Bank  of  New  York,  in  the  affiliate's 
account  at  the  nonbank  bank,  or  an 
overdraft  incurred  by  a  nonbank  bank 
on  behalf  of  its  primary  dealer  affiliate 
in  the  nonbank  bank's  account  at  a 
Federal  Reserve  Bank;  provided:  the 
overdraft  is  fully  secured  by  bonds, 
notes,  or  other  obligations  which  are 
direct  obligations  of  the  Umted  States  or 
on  which  the  principal  and  interest  are 
fully  guaranteed  by  the  United  States  or 
by  securities  and  obligations  eligible  for 
settlement  on  the  Federal  Reserve  book- 
entry  system. 


(ii)  An  overdraft  by  a  nonbank  bank 
in  its  account  at  a  Federal  Reserve  Bank 
that  is  on  behalf  of  a  primary  dealer 
affiliate  is  fully  secured  when  that 
portion  of  its  overdraft  at  the  Federal 
Reserve  Bank  that  corresponds  to  the 
transaction  posted  for  an  affdiate  that 
caused  or  increased  the  nonbank  bank's 
overdraft  is  fully  secured  in  accordance 
with  paragraph  (c)l2){iii)  of  this  section. 

(iii)  An  overdraft  is  fully  secured 
under  paragraph  (c)(2)(i)  when  the 
nonbank  bank  can  demonstrate  that  the 
o\  erdrafl  is  secured,  at  all  times,  by  a 
perfected  security  interest  in  specific, 
identified  obligations  described  in 
paragraph  (c)(2)(i)  with  a  market  value 
that,  in  the  judgment  of  the  Reserve 
Bank  holding  the  nonbank  bank's 
account,  is  sufficiently  in  excess  of  the 
amount  of  the  overdraft  to  provide  a 
margin  of  protection  in  a  volatile  market 
or  in  the  event  the  securities  need  to  be 
liquidated  quickly. 

(d)  Posting  by  Federal  Reserve  Banks. 
For  purposes  of  determining  the  balance 
of  an  account  under  this  .section, 
payments  and  transfers  by  nonbank 
banks  and  industnal  banks  processed 
by  tlie  Federal  Rpsene  Banks  shall  be 
considered  posted  to  their  accounts  at 
Federal  Rest:r\e  Banks  as  follows: 

(1)  Funds  transfers.  Transfer  items 
shall  he  posted; 

(i)  To  the  transferor's  account  at  the 
time  the  transfer  is  actually  made  by  the 
transferor's  Federal  Reserve  Bank:  and 

(ii)  To  the  transferees  account  al  the 
time  the  transferee  s  Reserve  Bank 
sends  the  transfer  item  or  sends  or 
telephones  the  advice  of  credit  for  the 
item  to  the  transferee,  whiriiever  occurs 
first. 

(2)  Book-entry  securities  transfers 
against  paymeJtt.  A  book-entry 
securities  transfer  against  payment  shall 
be  posted:  (i)  to  the  transferors  account 
at  the  time  the  entry  is  made  by  the 
transferor's  Reserve  Bank:  and  (ii)  to  the 
transferee's  account  at  the  time  the 
entry  is  made  by  the  transferee's 
Reserve  Bdnk. 

(3)  Discount  Window  loans.  Credit  for 
a  discount  window  loan  shall  be  posted 
to  the  account  of  a  nonbank  bank  or 
indu.stnal  bank  at  the  close  of  business 
on  the  day  that  it  is  made  or  such  earlier 
time  as  may  be  specifically  agreed  to  by 
the  Federal  Reserve  Bank  and  the 
nonbank  bank  under  the  terms  of  the 
loan.  Debit  for  repayment  of  a  discount 
window  loan  shall  be  posted  to  the 
account  of  the  nonbank  bank  or 
industrial  bank  as  of  the  close  of 
business  on  the  day  of  maturity  of  the 
loan  or  such  earlier  time  as  may  be 
agreed  to  by  the  Federal  Reserve  Bank 
and  the  nonbank  bank  or  required  by 
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ihe  Federal  Reserve  Bank  under  the 

[prms  of  the  loan. 

(4)  Other  transactions-  Total 
aggregate  credits  for  automated  clearing 
house  transfers,  cash  items,  noncash 
items,  net  settlement  entries,  and  other 
nonelectronic  transactions  shall  be 
posted  to  the  account  of  a  nonbank  bank 
or  industrial  bank  as  of  the  opening  of 
business  on  selllpmeni  day,  Total 
aggregate  debits  for  these  transactions 
and  entries  shall  be  posted  to  the 
account  of  a  nonbank  bank  or  industrial 
bank  as  of  the  close  of  business  on 
settlement  day. 

(e)  Posting  by  nonbank  banks  and 
industrial  banks.  For  purposes  of 
delerm^ining  the  balance  of  an  affiliate's 
account  under  this  section,  payments 
and  transfers  through  an  affiliate's 
account  at  a  nonbank  bank  or  industrial 
bank  shall  be  posted  as  follows: 

(1)  Funds  transfers.  fi|  Fedwire 
transfer  items  shall  be  posted: 

(A)  To  the  transferor  affiliates 
account  nc  later  than  the  time  ih*? 
transfer  is  actually  made  by  the 
transferor's  Federal  Reserve  Bank:  and 

IB)  To  the  transferee  affiliates 
account  no  earlier  than  the  time  the 
transferee  3  Reserve  Bank  sends  the 
transfer  item,  or  sends  or  tnlephones  the 
advice  of  credit  for  the  item  to  the 
transferee-  whichevpr  occurs  first. 

(ii)  For  funds  transfers  not  sent  or 
received  through  Federal  Reserve  Banks, 
debits  shall  be  posted  to  the  transferor 
aO^iliates  account  not  later  than  the  time 
the  nonbank  bank  or  industrial  bank 
becomes  obligated  on  the  transfer. 
Credits  shall  not  be  posted  to  the 
transferee  affiliate's  account  before  the 
nonbank  bank  or  industrial  bank  has 
received  actually  and  finally  rolU't  tr'd 
funds  for  the  transfer 

(2)  Buok-entry  spcunlies  transfers 
against  payment,  (i)  A  book-entry 
secunties  transfer  agamst  paj-ment  shall 
be  posted: 

(A)  To  the  transferor  affiliate's 
account  not  earlier  than  the  time  the 
entr>'  ir  made  by  the  transferors 
Resen-'e  Bank:  and 

(B)  To  the  transferee  affiliate's 
account  not  later  than  the  lime  the  entry 
is  made  by  the  transferee's  Reserve 
Bank. 

(ii)  For  book-entry  securities  transfers 
against  payment  that  are  not  sent  or 
received  through  Federal  Reserve  Banks, 
entries  shall  be  posted: 

lA)  To  the  buyer-affiliale's  account 
not  later  than  the  time  the  nonbank 
bank  or  industrial  bank  becomes 
obligated  on  the  transfer  and 

(B)  To  the  seller-affiliate's  account  not 
before  the  nonbank  bank  or  industrial 
bank  has  received  actually  and  finally 
collected  funds  for  the  transfer. 


(3)  Other  transactions. — (i)  Credits. 
Except  as  otherwise  provided  in  this 
paragraph,  credits  for  cash  items, 
noncash  items,  ACH  transfers,  net 
settlement  entries,  and  alt  other 
nonelectronic  transactions  shall  be 
posted  to  an  affiliate's  account  on  the 
day  of  (he  transaction  {i.e.,  settlement 
day  for  ACH  transactions  or  Ihe  day  of 
credit  for  check  transactions),  but  no 
earlier  than  the  Federal  Reserve  Bank's 
opening  of  business  on  that  day.  Credit 
for  cash  items  that  are  required  by 
federal  or  state  statute  or  regulation  to 
be  made  available  to  the  depositor  for 
withdrawal  prior  to  the  posting  time  set 
forth  in  the  preceding  paragraph  shall  be 
posted  as  of  Ihe  required  availability 
time. 

lii)  Debits.  Debits  for  cash  ilems. 
noncash  items,  ACH  transfers,  net 
settlement  entries,  and  all  other 
nonelectronic  transactions  shall  be 
posted  to  an  affiliate's  account  on  the 
day  of  the  transaction  [e.g.  settlement 
day  for  ACH  transactions  or  the  day  of 
presentment  for  check  transactions),  but 
no  later  than  the  Federal  Reserve  Bank's 
close  of  business  on  that  day.  If  a  check 
drawn  on  an  affiliate's  account  or  an 
ACH  debit  transfer  received  by  an 
affiliate  is  returned  timely  by  Ihe 
nonbank  bank  or  industrial  bank  in 
accordance  with  applicable  law  and 
agreements,  no  entry  need  to  be  posted 
to  the  affiliate's  account  for  such  item. 

4.  Section  225.145  is  added  to  read  as 

follows: 

S  225.145    Limitations  established  by  the 
Contpetttiv*  Equality  Banking  Act  of  19B7 
on  ttw  »ctlvlttes  artd  growth  of  nonbank 
banks. 

Id)  Introduction.  Effective  August  10, 
1987.  the  Competitive  F^uality  Banking 
Act  of  1987  ( 'CEBA  ")  redefined  the  term 
"bank"  in  the  Bank  Holding  Company 
Act  ("BHC  Act "  or  "Act*)  to  include  any 
bank  the  deposits  of  which  are  insured 
by  the  Federal  Deposit  Insurance 
Corporation  as  well  as  any  other 
institution  that  accepts  demand  or 
checkable  deposit  accounts  and  is 
engaged  in  the  business  of  making 
commercial  loans,  12  U.SC.  ia411c). 
CEBA  also  contained  a  grandfather 
provision  for  certain  companies  affected 
by  this  redefinttiun.  CEBA  amended 
section  4  of  Ihe  BHC  Acl  to  permit  a 
company  that  on  March  5, 19B7. 
controlled  a  nonbank  bank  (an 
institution  that  became  a  bank  as  a 
result  of  enactment  of  CKBA)  and  that 
was  not  a  bank  holding  company  on 
August  9, 1987.  to  retain  its  nonbank 
bank  and  not  be  treated  as  a  bank 
holding  company  for  purposes  of  ihe 
BHC  Act  if  Ihe  company  and  its 
subsidiary  nonbank  bank  observe 


certain  limitations  imposed  by  CEBA.' 
Certain  of  these  limitations  are  codified 
in  section  4(fl(3)  of  the  BHC  Act  and 
generally  restncl  nonbank  banks  from 
commencing  new  activities  or  certain 
cross-marketing  activities  with  affiliates 
after  March  5, 1987,  increasing  their 
assets  at  an  annual  rale  exceeding  7 
percent  during  any  12  month  period  after 
August  10. 1988,  or  permitting  overdrafts 
for  affiliates  or  incurring  overdrafts  on 
behalf  of  affiliates  at  a  Federal  Reser\'e 
Bank.  12  U.S.C.  1843(0(3)*  The  Board's 
views  regarding  the  meaning  and  scope 
of  these  hmilations  are  set  forth  below 
and  in  provisions  of  the  Board's 
Regulation  Y  (12  CFR  225.51  and  52). 

(b)  Congressional  findings.  (1)  At  the 
outset,  the  Board  notes  that  Ihe  scope 
and  application  of  the  Act's  limitations 
on  nonbank  banks  must  be  guided  by 
the  Congressional  findings  set  out  in 
section  4(0(3)  of  the  BHC  Act.  Congress 
was  aware  that  these  nonbank  banks 
had  been  acquired  by  companies  that 
engage  in  a  wide  range  of  nonbanking 
activities,  such  as  retailing  and  general 
securities  activities  that  are  forbidden  to 
bank  holding  companies  under  section  4 
of  the  BHC  Act.  In  section  4(0(3). 
Congress  found  that  nonbank  banks 
controlled  by  grandfathered  nonbanking 
companies  may,  because  of  their 
relationships  with  affiliates,  be  involved 
in  conflicts  of  interest,  concentration  of 
resources,  or  other  effects  adverse  to 
bank  safety  and  soundness.  Congress 
also  found  that  nonbank  banks  may  be 
able  to  compete  unfairly  against  banks 
controlled  by  bank  holding  companies 
by  combining  banking  services  with 
financial  services  not  permissible  for 
bank  holding  companies.  Section  4(fl(3) 
stales  that  the  purpose  of  the  nonbank 
bank  limitations  is  to  minimize  any  surh 
potential  adverse  effects  or  inequities  by 
restricting  the  activities  of  nonbank 
banks  until  further  Congressional  action 
in  the  area  of  bank  powers  could  be 
undertaken  Similarly,  the  Senate  Report 
accompanying  CEBA  states  that  Ihe 
restrictions  CEBA  places  on  nonbank 
banks  "will  help  prevent  existing 


■  ^2  V  S  C.  IS43tn  Such  >i  company  it  Uf.irctl  xh  -• 
Utnk  KoMtnfi  rompiiny.  howevvr.  for  purpofs  uf  l^r 
<inli  lyinn  provifwnB  in  wcMon  106  of  iKe  BMC  Ai:t 
Amfltidfm-ntBornroilZL'S-C-ig^l  c'sw/  lund  ihr 
innlilvT  lendinit  ItmlliiMvn*  of  fedon  22ih\  of  iKc 
Fwlerul  Ri^ervf  Act  |12  U  SC  srsb)  Thr  cijm|>..t>> 
!■  iilso  suUiei:!  lo  certain  eAdinmsliun  «nd 
uifofcempnl  pnivt»tua«  to  atsurp  compliant  t>  with 
CCBA 

*  CKBA  jIk)  pruliibile.  wilh  cerium  limtipd 
?«L-i*p<k]nt.  9  rvn^ftsny  uinirnltinK  a  RMndfjlhe'i-.l 
•Hmbtfnk  i>anlt  fmm  acqutnnjt  cDnlntl  of  un 
HtldiitKnul  hat\i.  tir  thrifi  tmiittuimn  or  •irquiniii'. 
dirt%lly  or  tndlrpr.lly  nllfY  MtirKh  S  1967.  rm>nf  th>tn 
h  f»TCfM  o\  th«  nMeU  or  thiirefl  of  ■*  biinV  or  thr  it 
inaihulion  12L1SC  I643ini.'l 
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nonbank  banks  from  changing  their 
basic  character  '  *  *  while  Congress 
considers  proposals  for  comprehensive 
legislation;  from  drastically  eroding  the 
separation  of  banking  and  commerce; 
and  from  increasing  the  potential  for 
unfair  competition,  conflicts  of  interest, 
undue  concentration  of  resources,  and 
other  adverse  effects."  S.  Rep.  No.  100- 
19. 100th  Cong..  1st  Bess.  12  (1987).  See 
also  H.  Rep.  No.  100-261. 100th  Cong., 
ist  Sess.  124  (1987)  (the  "Conference 
Report"). 

(2)  Thus,  Congress  explicitly 
recognized  in  the  statute  itself  that 
nonbanking  companies  controlling 
grandfathered  nonbank  banks,  which 
include  the  many  of  the  nation's  largest 
commercial  and  financial  organizations, 
were  being  accorded  a  significant 
competitive  advantage  that  could  not  be 
matched  by  bank  holding  companies 
because  of  the  general  prohibition 
against  nonbanking  activities  in  section 
4  of  Ihe  BHC  Acl.  Congress  recognized 
that  this  inequality  in  regulatory 
approach  could  indict  serious 
competitive  harm  on  regulated  bank 
holding  companies  as  the  grandfathered 
entities  sought  to  exploit  potential 
synergies  between  banking  and 
commercial  products  and  serx-ices.  See 
Conference  Report  at  125-126.  The  basic 
and  slated  purpose  of  the  restrictions  on 
grandfathered  nonbank  banks  is  to 
minimize  these  potential  anticompetitive 
effects. 

(3)  The  Board  believes  that  the 
specific  CEBA  limitations  should  be 
implemented  in  light  of  these 
Congressional  fmdings  and  the 
legislative  intent  reflected  in  the  plain 
meaning  of  the  terms  used  in  the  statute. 
In  those  instances  when  Ihe  language  of 
the  statute  did  not  provide  clear 
guidance,  legislative  materials  and  the 
Congressional  intent  manifested  in  the 
overall  statutory  structure  were 
considered.  The  Board  also  notes  that 
prior  precedent  requires  that 
grandfather  exceptions  in  the  BMC  Act. 
such  as  the  nonbank  bank  limitations 
and  particularly  the  exceptions  thereto. 
are  to  be  interpreted  narrowly  in  order 
to  ensure  the  proper  implementation  of 
Congressional  intent. =• 

[c]  Activity  limitation. — (1)  Scope  of 
"activity",  (i)  The  first  limitation 
established  under  section  4(f)(3) 
provides  that  a  nonbank  bank  shall  not 
"engage  in  any  activity  in  which  such 
bank  was  not  lawfully  engaged  as  of 
March  5. 1987."  The  term  "activity"  as 
used  in  this  provision  of  CEBA  is  not 


defined.  The  structure  and  placement  of 
the  CEBA  activity  restriction  within 
section  4  of  the  BHC  Acl  and  its 
legislative  histor>'  do.  however,  provide 
direction  as  to  certain  transactions  that 
Congress  intended  lo  treat  as  separate 
activities,  thereby  providing  guidance  as 
to  the  meaning  Congress  intended  to 
ascribe  to  the  term  generally.  First,  it  is 
clear  that  the  term  "activity"  was  not 
meant  to  refer  to  banking  as  a  single 
activity.  To  the  contrary,  the  term  must 
be  viewed  as  distinguishing  between 
deposit  taking  and  lending  activities  and 
treating  demand  deposit-taking  as  a 
separate  activity  from  general  deposit- 
taking  and  commercial  lending  as 
separate  from  the  general  lending 
category. 

(ii)  Under  Ihe  activity  limitation,  a 
nonbank  bank  may  engage  only  in 
activities  in  which  it  was  "lawfully 
engaged"  as  of  March  5. 1967.  As  of  that 
date,  a  nonbank  bank  could  not  have 
been  engaged  in  both  demand  deposit- 
taking  and  commercial  lending  activity 
without  placing  it  and  its  parent  holding 
company  in  violation  of  tlie  BHC  Act. 
Thus,  under  the  activity  limitations,  a 
nonbank  bank  could  not  after  March  5. 
1987.  commence  the  demand  deposit- 
taking  or  commercial  lending  activity 
that  it  did  not  conduct  as  of  March  5, 
1987.  The  debates  and  Senate  and 
Conference  Reports  on  CEBA  confirm 
that  Congress  intended  the  activity 
limitation  to  prevent  a  grandfathered 
nonbank  bank  from  converting  itself 
into  a  full-service  bank  by  both  offering 
demand  deposits  and  engaging  in  Ihe 
business  of  making  commercial  loans.* 
Thus,  these  types  of  transactions 
provide  a  clear  guide  as  lo  the  type  of 
banking  transactions  that  would 
constitute  activities  under  CEBA  and  the 
degree  of  specificity  intended  by 
Congress  in  interpreting  that  term. 

(iii)  It  is  also  clear  that  the  activity 
limitation  was  not  intended  simply  to 
prevent  a  nonbank  bank  from  both 
accepting  demand  deposits  and  making 
commercial  loans;  it  has  a  broader 
scope  and  purpose.  If  Congress  had 
meant  the  term  to  refer  to  just  these  two 
activities,  it  would  have  used  the 
restriction  it  used  in  another  section  of 
CEBA  dealing  with  nonbank  banks 
ovkmed  by  bank  holding  companies 
which  has  this  result,  i.e..  the  nonbank 
bank  could  not  engage  in  any  activity 
thai  would  have  caused  it  to  become  a 


'  E.g..  Maryland Naliotial  Corporation.  73  Fpder«I 
Rfierve  Bullettn  310,  31^^14  (1967).  Cf-.  Spokane  & 
Inland  Empirtf  Roilrvad  Co-  V-  Unilod  Siat^.  Z41 
as  344.3S0|191St. 


*  Cnnference  Report  at  124-25:  S.  Rep,  No  100-ie 
St  12.  32;  H.  Rep.  .No.  W-175. 99lh  Cong  .  1»I  Ses«  3 
(1965)  ("the  Mctivtlies  limilaUon  i»  to  pf»vent  an 
inslrttilton  imaagpd  in  a  limiied  range  of  (unctions 
from  expandinft  into  newr  areas  «nd  becoming,  in 
esH'nce  a  fuU-sorvlre  hunk").  133  Confj.  Rec.  S4054 
(dally  ed.  MArr.h  27. 1987):  (t^omments  tif  Bcn&lor 
Proxmire). 


bank  under  the  prior  bank  definUion  in 
the  Act.  See  12  U.S.C  1843(g)(1)(A). 
Indeed,  an  eariier  version  of  CEBA 
under  consideration  by  the  Senate 
Banking  Committee  contained  such  a 
provision  for  nonbank  banks  owned  by 
commercial  holding  companies,  which 
was  deleted  in  favor  of  the  broader 
activity  limitation  actually  enacted. 
Committee  Print  No.  1.  (Feb.  17. 1987).  In 
this  regard,  both  the  Senate  Report  and 
Conference  Report  refer  to  demand 
deposit-taking  and  commercial  lending 
as  examples  of  activities  that  could  be 
affected  by  the  activity  limitation,  nol  as 
the  sole  activities  to  be  limited  by  the 
pro\ision.' 

(iv)  Finally,  additional  guidance  as  to 
the  meaning  of  the  term  "activity"  is 
provided  by  the  statutory  context  in 
which  the  term  appears.  The  activity 
limitation  is  contained  in  section  4  of  the 
BHC  Act,  which  regulates  the 
investments  and  activities  of  bank 
holding  companies  and  their  nonbank 
subsidiaries.  The  Board  believes  it 
reasonable  to  conclude  that  by  placing 
the  CEBA  activity  limitation  in  section  4 
of  the  BHC  Act.  Congress  meant  thai 
Board  and  judicial  decisions  regarding 
the  meaning  of  the  term  "activity"  in 
that  section  be  looked  to  for  guidance. 
This  is  particularly  appropriate  given 
the  fact  that  grandfathered  nonbank 
banks,  whether  owned  by  bank  holding 
companies  or  unregulated  holding 
companies,  were  treated  as  nonbank 
companies  and  not  banks  before 
enactment  of  CEBA. 

(v)  This  interpretation  of  the  term 
activity  draws  support  from  comments 
by  Senator  Proxmire  during  the  Senate's 
consideration  of  the  provision  that  the 
term  was  nol  intended  to  apply  "on  a 
product -by-product,  cuslomer-by- 
cuslomer  basis. '  133  Cong.  Rec.  S4054-5 
(daily  ed.  March  27. 1987).  This  is  the 
same  manner  in  which  the  Board  has 
interpreted  the  term  activity  in  the 
nonbanking  provision  of  section  4  as 
referring  to  generic  categories  of 
activities,  not  to  discrete  products  and 
ser\'ices. 

(vi)  Accordingly,  consistent  with  the 
terms  and  purposes  of  the  legislation 
and  the  Congressional  intent  to 
minimize  unfair  competition  and  the 
other  adverse  effects  set  out  in  the 
CEBA  findings,  the  Board  concludes  that 
the  term  "activity"  as  used  in  section 
4(fl(3)  means  any  hne  of  banking  or 
nonbanking  business.  This  definition 
does  not,  however,  envision  a  product- 
by-product  approach  to  the  activity 
Itmitation.  The  Board  believes  it  would 


■  Confenence  Ri-port  at  124-125:  S  Rep  No  ItO- 
1Sal32. 
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be  helpful  to  descfbe  the  application  of 
the  activity  hmilalion  in  the  conlexl  of 
the  following  maior  c.ite^jnf»9  of 
aclivilies;  dfposit-iakinR.  lending.  Inisi. 
and  other  aLtiviMes  engaged  in  by 
banks. 

(2)  Depostttokmfi  octivtLes.  (i)  With 
respect  to  depcsiltakinfi,  the  Board 
believes  that  the  activity  limitation  in 
section  4[ni3|  jfenerally  refers  to  three 
types  of  activity:  demand  dt-posit  tdkin;^, 
non-demand  deposit -takmR  with  a  third 
party  payment  capabilit>':  and  time  and 
savmiKS  deposit-taking  without  third 
party  payment  powers.  As  prevtousty 
iiscussed.  it  is  clear  from  the  terms  and 
ir.'ent  of  CEBA  that  the  activity 
limitation  would  prevent,  and  was 
designed  to  prevent,  nonbank  banks  that 
pnor  to  the  enactment  of  CEBA  had 
refrained  from  acceptine  demand 
deposits  in  order  to  avoid  coverage  as  a 
bank'  under  the  BJIC  Act.  from  starting 
to  take  these  deposits  after  enactment  of 
CEBA  and  thus  becoming  fuU-service 
bdnks.  Accordingly.  CEBA  requires  that 
the  taking  of  demand  deposits  be 
treated  as  a  separate  activity. 

(li)  The  Board  also  considers 
nondemand  deposits  withdrawable  by 
check  or  other  similar  means  for 
payment  to  third  parlies  or  others  lo 
constitute  a  separate  hn*"  nf  HnRtness  for 
purposes  of  applying  the  activity 
hmitation.  In  this  regard,  the  Board  has 
previously  recognized  that  this  line  of 
businesss  constitutes  a  permissible  but 
separate  activity  under  section  4  of  the 
BHC  Act.  Furthermore,  the  offenng  of 
accounts  with  transaction  capability 
requires  different  expertise  and  systems 
than  non- transaction  deposit-takmg  and 
represented  a  distinct  new  activity  that 
traditionally  separated  banks  from  thrift 
and  similar  institutions. 

(iii)  Suppon  for  this  view  may  also  be 
found  in  the  House  Banking  Committee 
report  on  proposed  legislation  prior  to 
CEBA  that  contained  a  similar 
prohibition  on  new  artiviticii  for 
nonbank  banks.  In  discussing  the 
activity  limitation,  the  report  recognized 
a  distuiction  between  demand  deposits 
and  accounts  with  transaction 
capability  and  those  without  transaction 
capability: 

With  respect  to  depoBits.  the  Committee 

recognizes  that  it  is  legitimate  for  an 
institution  currently  involved  in  nfT^ring 
demand  deposits  or  other  third  party 
!n»n«action  accounts  lo  make  use  of  new 
lechnoloRtM  that  are  m  the  process  of 
rpplacins  the  exislmft  cbeck-besed  psper 
payment  system.  Aftdin.  however,  the 
Committee  does  not  believe  that  technology 
should  be  used  as  a  lever  for  an  mstiiution 
that  was  only  incidentally  involved  in  the 
payment  system  lo  transform  itself  into  • 


signtficanl  offi^ror  of  trantaclion  account 
cdpabUuy.* 

(iv|  Finally,  this  distinction  tietween 
demand  and  nondemand  checkable 
arxounts  and  accounts  not  subject  to 
withdrawal  by  check  was  specirually 
recognized  by  Congress  in  the 
r^'definilion  of  the  term  "bank"  in  CEBA 
lo  include  an  inslitution  that  takes 
d>*mand  df_>posit9  or  'deposits  that  the 
flf^positor  may  withdraw  by  check  or 
other  means  fnr  payment  to  third  parlies 
or  others"  as  wf_'ll  as  in  vanous 
exemptions  frnm  that  definition  for  trust 
companies,  credit  card  banks,  and 
certain  industrial  banks.  ^ 

[v)  Thus,  an  institution  (ha)  as  of 
March  5. 1387.  offered  only  time  and 
saviRKS  accounts  that  were  not 
withdrawable  by  check  for  payment  to 
third  parties  could  not  thereafter  begin 
offenng  accounts  with  transaction 
capability,  for  e\-imple,  NOW  accounts 
or  other  types  of  transaction  accounts. 

(3)  Lendwii-  As  noted,  the  CEBA 
activity  limitation  does  not  treat  lending 
as  a  smgle  activi'y;  it  clearly 
distinguishes  between  commercial  and 
other  types  of  lending.  This  distinction  is 
also  reflected  in  the  definition  of  "bank" 
in  the  BKC  Act  in  effect  both  pnor  to 
and  after  enactment  of  CEBA  as  well  as 
in  various  of  the  exceptions  from  this 
definition.  In  addition,  commercial 
lending  is  a  specialized  form  of  lending 
involving  different  techniques  and 
analysis  from  other  types  of  jnndint?. 
Based  upon  these  factors,  the  I3oard 
would  view  commercial  lending  as  a 
separate  and  distinct  activity  for 
purposes  of  the  activity  limitation  in 
STtion  410(3)-  The  Board's  decisions 
under  section  4  of  the  BHC  Act  have  not 
generally  differentiated  between  types 
of  commercial  lending,  and  thus  the 
Board  would  view  commercial  lending 
as  a  smsle  activity  for  purposes  of 
CK3A.  Thus,  a  nonbank  bank  that  made 
commercial  loans  as  of  March  5.  1987. 
could  make  any  type  of  r^mmercial  loan 
thereafter. 

{\)  Commercial  lending  For  purposes 
of  the  activity  limitation,  a  commercial 
loan  IS  defined  in  accordance  with  the 
Supreme  Court  s  decision  m  Board  of 
Governors  v  Dimension  Financial 
CorporoUon.  474  U.S.  361  (1986),  as  a 
direct  loan  to  a  business  customer  for 
the  purpose  of  providing  funds  for  that 
customer's  bu-nness.  In  this  regard,  the 
Board  notes  that  whether  a  pwirticular 
trdnsdction  is  a  commercial  loan  must 
be  determined  not  from  the  face  of  the 
instrument,  but  from  the  application  of 
the  definition  of  commercial  loan  in  the 


Dimension  decision  lo  that  Iransaclmn 
Thus,  certain  trans.tctlons  of  the  type 
mentioned  in  the  B<»ard  s  ruling  at  issui* 
m  Dimenswn  and  m  lh<'  Senate  and 
Conference  Reports  in  the  CEBA 
tr-gislation  *  would  be  commercial  loans 
if  they  meet  the  test  for  commeriTial 
loans  established  in  Dimension.  Under 
this  lest,  a  commercial  loan  would  not 
include,  for  example,  an  open-markc-t 
investment  in  a  commercial  entity  that 
does  not  involve  a  borrower-lender 
relationship  or  negotiation  of  credit 
terms,  such  as  a  money  market 
transaction. 

(li)  Other  lend iofi  Based  upon  the 
guidance  in  (he  Act  as  to  the  degree  nf 
sp<?cificily  required  in  applying  the 
activity  limitation  with  respect  to 
lending,  the  Board  believes  that,  in 
addition  to  commercial  lending,  then? 
are  three  other  types  of  tending 
activities:  consumer  mortgage  lending, 
consumer  credit  card  lending,  and  other 
consumer  lending  Mortgage  lending  and 
credit  card  lending  are  recognized, 
discrete  lines  of  banking  and  business 
activity,  involving  techniques  and 
processes  that  aru  differenl  from  and 
more  specialized  than  those  required  fur 
general  consumer  tending.  For  example. 
these  acbvittes  are,  in  many  cases, 
conducted  by  specialized  institutions, 
sbch  as  mortgage  companies  and  credit 
card  institutions,  or  through  separate 
organizational  structures  within  an 
institution,  particularly  tn  the  case  of 
mortgage  lending.  Additionally,  the 
Board's  decisions  under  section  4  of  the 
Act  have  recognized  mortgage  banking 
and  credit  card  lending  as  separate 
activities  for  bank  holding  companies. 
The  Board's  Regulation  Y  reflects  thi.s 
specialization,  noting  as  examples  of 
permissible  lending  activity:  consumer 
finance,  credit  card  and  mortgage 
lending.  12  CFR  225  25(b)(ll.  Finally. 
CEBA  itself  recognizes  the  specialized 
nature  of  credit  card  lending  by 
exempting  an  institution  specializing  in 
that  activity  from  the  bank  definition. 
For  purpose  of  the  activity  hmitation.  a 
consumer  mortgage  loan  will  mean  any 
loan  to  an  indi^ndual  thai  is  secured  by 
real  estate  and  that  is  not  a  commercial 
loan.  A  credit  card  loan  would  be  any 
loan  made  to  an  individual  by  means  of 
a  credit  card  that  is  not  a  commercial 
loan. 

(4)  Trust  QcUviUes.  Under  section  4  of 
the  AcL  the  Board  has  hislorically 
treated  trust  activities  as  a  single 
activity  and  has  not  differentiated  the 
function  on  the  basis  of  whether  the 
customer  was  an  individual  or  a 


*  H  R«p  No  W~175.  980)  Conft..  1st  Sets.  13 
[laasi- 
'  &««  12  use  ta41tc||2|  tD).  IF),  (H)  and  \\\. 


*  S-  R«p  Na  lOO-lB  al  31:  CtMiferviioe  Rcporl  al 
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business.  See  12  CFR  225.25(b)(31. 
Similarly,  the  trust  company  exemption 
from  the  bank  deHnition  in  CEBA  makes 
no  distinction  between  various  types  of 
trust  activities.  Accordingly,  the  Board 
would  view  trust  activities  as  a  separate 
activity  without  additional 
differentiation  for  purposes  of  the 
activity  limitation  in  section  4(0(3) 

(5)  Other  activities.  With  respect  to 
activities  other  than  the  various 
traditional  deposit-taking,  lending  or 
trust  activities,  the  Board  believes  it 
appropriate,  for  the  reasons  discussed 
above,  to  apply  the  activity  limitation  in 
section  4(0(31  as  the  term  "activity" 
generally  applies  in  other  provisions  of 
section  4  of  the  BHC  Act.  Thus,  a 
grandfathered  nonbank  bank  could  not. 
for  example,  commence  after  March  5, 
1987.  any  of  the  following  activities 
(unless  it  was  engaged  in  such  an 
activity  as  of  that  date):  discount 
securities  brokerage.  full-»er\'ice 
securities  brokerage  investment 
advisory  services,  underwriting  or 
dealing  in  government  securities  as 
permissible  for  member  banks,  foreign 
exchange  transaction  services,  real  or 
personal  property  leasing,  courier 
services,  data  processing  for  third 
parties,  insurance  agency  activities,* 
real  estate  development,  real  estate 
brokerage,  real  estate  syndication, 
insurance  underwriting,  management 
consulting,  futures  commission 
merchant,  or  activities  of  the  genera! 
type  listed  in  S  225.25(b)  of  Regulation  Y. 

(6)  Meaning  of  "engaged  in  ".  In  order 
to  be  "engaged  in"  an  activity,  a 
nonbank  bank  must  demonstrate  that  it 
had  a  program  in  place  to  provide  a 
particular  product  or  serxMce  included 
within  the  grandfathered  activity  to  a 
customer  and  that  it  was  in  fact  offering 
the  product  or  service  lo  customers  as  of 
March  5, 1987.  Thus,  a  nonbank  bank  is 
not  engaged  in  an  activity  as  of  March  5. 
1987,  if  the  product  or  8er\'ice  in 
question  was  in  a  planning  state  as  of 
that  date  and  had  not  been  offered  or 
delivered  to  a  customer.  Consistent  with 
prior  Board  interpretations  of  the  term 
activity  in  the  grandfather  provisions  of 
section  4.  the  Board  does  not  believe 
that  a  company  may  be  engaged  in  an 
activity  on  the  basis  of  a  single  isolated 
transaction  that  was  not  part  of  a 
program  to  offer  the  particular  product 
or  (o  conduct  in  the  activity  on  an 
ongoing  basis.  For  example,  a  nonbank 
bank  that  held  an  interest  in  a  single 


*  In  this  area,  itecilnn  4  of  the  Act  does  nol  treat 
m(I  tniurnnce  ap^ncy  sclntiiei  »»  a  ilnglc  sctivily 
Tbui.  for  example,  itie  Act  treat*  the  Mie  of  credit- 
related  life,  ocoden)  and  tKratth  insuranre  as  a 
scpsrale  activity  fmrti  general  insurance  agency 
actmtlcs  See  -I?  I '  S  C  lBU(c)J8)- 


real  estate  project  would  not  thereby  be 
engaged  in  real  estate  development  for 
purposes  of  this  provision,  unless 
evidence  was  presented  indicating  the 
interest  was  held  under  a  program  to 
commence  a  real  estate  development 
business. 

(7)  Meaning  of  "as  or'.  The  Board 
believes  that  the  grandfather  date  "as  of 
March  5.  1987"  as  used  throughout 
section  4(0(3)  should  refer  to  activities 
engaged  tn  on  March  5. 1987.  or  a 
reasonably  short  period  preceding  this 
date  not  exceeding  13  months.  133  Cong. 
Rec.  S3957  (daily  ed.  March  26. 1987). 
(Remarks  of  Senators  Dodd  and 
ProxmireJ.  Activities  that  the  institution 
had  terminated  prior  to  March  5.  1968. 
however,  would  not  be  considered  to 
have  been  conducted  or  engaged  in  "as 
or*  March  5.  For  example,  if  within  13 
months  of  March  5. 19B7.  the  nonbank 
bank  had  terminated  its  commercial 
lending  activity  in  order  to  avoid  the 
"bank"  definition  in  the  Act.  the 
nonbank  bank  could  not  recommence 
that  activity  after  enactment  of  CEBA. 

(d)  Cross-marketing  limitation.~~{l}  In 
general.  Section  4(0(3)  also  limits  cross- 
marketing  activities  by  nonbank  banks 
and  their  affiliates.  Under  this  provision, 
a  nonbank  bank  may  not  offer  or  market 
a  product  or  service  of  an  affiliate 
unless  the  product  or  service  may  be 
offered  by  bank  holding  companies 
generally  under  section  4(c)(8)  of  the 
BHC  Act.  In  addition,  a  nonbank  bank 
may  not  permit  any  of  its  products  or 
services  to  be  offered  or  marketed  by  or 
through  a  nonbank  affiliate  unless  the 
affiliate  engages  only  in  activities 
permissible  for  a  bank  holding  company 
under  section  4(c)(8).  These  limitations 
are  subject  to  an  exception  for  products 
or  services  thai  were  being  so  offered  or 
marketed  as  of  March  5. 1987,  but  only 
in  the  same  manner  in  which  they  were 
being  offered  or  marketed  as  of  that 
dale. 

(2)  Examples  of  impermissible  cross- 
marketing.  The  Conference  Report 
illustrates  the  application  of  this 
limitation  lo  the  following  two  covered 
transactions;  (i)  products  and  ser\'ices  of 
an  affiliate  that  bank  holding  companies 
may  nol  offer  under  the  BHC  Act.  and 
(ii)  products  and  serx'ices  of  the 
nonbank  bank.  In  the  first  case,  the 
restrictions  would  prohibit,  for  example, 
a  company  from  marketing  life 
insurance  or  automotive  supplies 
through  its  affiliate  nonbank  bank 
because  these  products  are  not  generally 
permissible  under  the  BHC  Act. 
Conference  Report  at  12B.  In  the  second 
case,  a  nonbank  bank  may  not  permit  its 
products  or  services  to  be  offered  or 
marketed  through  a  life  insurance 


affiliate  or  automobile  parts  retailer 
because  these  affiliates  engage  in 
activities  prohibited  under  the  BHC  Act 
Id. 

(3)  Permissible  cross-marketing.  On 
the  other  hand,  a  nonbank  bank  could 
offer  to  its  customers  consumer  loans 
from  an  affiliated  mortgage  banking  or 
consumer  finance  company  These 
affiliates  could  likewise  offer  their 
customers  the  nonbank  bank's  products 
or  services  provided  the  affiliates 
engaged  only  in  activities  permitted  for 
bank  holding  companies  under  the 
closely-related-Io-banking  standard  of 
section  4Lc)|ai  of  the  DHC  Act  If  the 
affiliate  is  engaged  in  both  permissible 
and  impermissible  activities  within  the 
meaning  of  section  4|c)(8)  of  the  BHC 
Act.  however,  the  affiliate  could  not 
offer  or  market  the  nonbank  bank's 
products  or  services 

14)  Product  approach  to  cross- 
marketing  restriction,  (i)  Unlike  the 
activity  restrictions,  the  cross-marketing 
restrictions  of  CEBA  apply  by  their 
terms  !o  individual  products  and 
services.  Thus,  an  affiliate  of  a  nonbank 
bank  that  was  engaged  in  activities  that 
are  not  permissible  for  bank  holding 
companies  and  that  was  marketing  a 
particular  product  or  service  of  a 
nonbank  bank  on  the  grandfather  date 
could  continue  to  market  that  product 
and,  as  discussed  below,  could  change 
the  terms  and  conditions  of  the  loan. 
The  nonbank  affiUate  could  not. 
however,  begin  to  offer  or  market 
another  product  or  service  of  the 
nonbank  bank. 

(ii)  The  Board  believes  that  the  term 
"product  or  service"  must  be  interpreted 
in  light  of  its  accepted  ordman,' 
commercial  usage.  In  some  instances, 
commercial  usage  has  identified  a  group 
of  products  so  closely  related  that  ihey 
constitute  a  product  line  [e.g. 
certificates  of  deposit)  and  differences 
in  versions  of  the  product  (e.g..  a  one- 
year  certificate  of  deposit)  simply 
represent  a  difference  in  the  terms  of  the 
product. '°  This  approach  is  consistent 
with  the  treatment  in  CEBA's  legislative 
history  of  ceriificatos  of  deposit  as  a 
product  line  rather  than  each  particular 
type  of  CD  as  a  separate  product." 


'"  Amenran  BAnk.^n  Asftucialton.  Banking 
Terminolofiy  |19ftl). 

'  *  During  tlie  Senate  debates  on  CEBA.  Senator 
Proxmire  m  response  to  a  italement  from  Senator 
Cranston  thai  the  ioint-marlteting  rvslnctions  do  not 
lock  into  place  the  speriTic  terms  or  condilionfi  of 
the  particular  grandfathered  produr.1  or  service, 
staled: 

That  IS  correct  For  example,  if  a  nonbank  bank 
was  ioinlly  marketinfl  on  Iklareh  5. 1987.  a  3  year. 
SS.O0O  certiHcate  of  deposit,  this  bill  would  not 
prohibit  ofTehng  tn  the  same  manner  a  1  year.  £2.000 
ceftificate  of  depfjsn  wtlti  a  dilTenrnl  interesl  rale 
133  Cong.  Rec  S3959  (datly  ed-  March  2S.  196?). 
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(itil  In  the  area  of  consumer  lending. 
the  Board  believes  the  fullowing  provide 
examples  of  different  consumef  loan 

products:  mortgdge  ludns  to  finance  the 
purchase  of  the  borrfjwers  resrdenre. 
unsecured  consumer  Ifians.  consum*^ 
mstallmenl  lodns  secured  by  the 
personal  prv>perty  to  be  pun;hased  \e.g. 
dutomubile.  boat  or  home  appliance 
loans),  or  second  mortfiage  loans. '  ^ 
li'nder  ihis  inlerpretalion.  a  nonhank 
hank  ihal  offered  automobile  loans 
through  a  nonbank  affiliate  on  me 
Kr.indfalher  dale  could  market  bodl 
tnans,  appliance  loans  or  any  type  of 
sf:c ured  consumer  installment  loan 
'hrough  that  affiliate   h  .,ould  not. 
however,  market  unsecured  consumer 
I'jjns.  home  mort^afie  loans  or  other 
f\pes  of  consumer  loans. 

Iiv)  In  other  areas,  the  fkwrd  believes 
that  the  d*-tt-Tinin;it.ion  as  to  what 
constitutes  a  product  or  service  should 
be  made  on  a  case-by-case  basis 
consistent  with  the  pnnaples  that  the 
terms  "product  or  service"  must  be 
interpreted  m  accordance  with  their 
ordinary  commercial  usaae  and  must  he 
njrrower  in  scope  than  the  derinitinn  of 
dctivity.  Essentially,  the  concept  applied 
in  this  analysis  is  one  of  permittiniR  the 
continuation  of  the  specific  product 
rxarkeims  activity  thrft  was  undertaken 
!is  of  Marth  5. 1987,  Thus,  for  example. 
while  msurance  underwriting  may 
constitute  a  separate  activity  under 
CtlBA.  a  nonbank  bank  could  not 
mrirket  a  life  Insurance  policy  issued  by 
the  affihate  if  on  the  grandfather  date  it 
had  only  mi^rketed  homeowners" 
policies  issued  by  the  affiliate. 

f5)  Change  in  terms  and  conditions 
permiltpd.  (i)The  cross-marketing 
restnctions  would  not  limit  the  ability  of 
the  institution  to  change  the  specific 
terms  and  conditions  nf  a  particular 
grandfathered  product  or  service.  The 
Conference  Report  indicates  a 
legislative  intent  not  to  lock  into  place 
the  specific  terms  or  conditions  of  a 
grandfathered  prod'irt  or  ser\"ice. 
Conference  Report  at  126.  For  example, 
a  nonbank  bank  marketing  a  three-year. 
S5  000  certificate  of  deposit  through  an 
affiliate  under  the  exemption  could  offer 
a  one-year  52.000  certificate  of  deposit 
with  a  different  interest  rate  after  the 
grandfather  date.  See  footnote  11  above. 
Modifications  that  alter  the  type  of 


■ '  In  thii  nntard.  lt>*  Supreme  Coun  in  I'niled 
jtfs  V  Phifadftphio  Sational  Bank,  noted  tKal 
'Tif  (Htnrtptfl  r>aiikit?K  producu  arv  of  cxmnm 
various  lypes  of  cirdi!   Fur  cxwmpic  unsecured 
pMVOoat  and  businesi  luans.  moiiftase  loeiu.  loans 
»«amd  by  sccvitws  or  accBunta  recnvaUe. 
■automobile  msidltment  and  umiioirKT  goodft. 
inalatiriKnt  l(Mn».  iuiImw  (tfuncinft,  bank  credil 
cdni».nevotvmgtn!dilIurd8-     174  US.  3,:i.  i2S  n^ 

(i«ai. 


product,  however,  are  not  permilled. 
Thus,  a  nonbank  bank  Ihal  marketed 
through  affihdies  on  March  5. 19B7,  only 
certificates  of  deposit  could  not 
Cijounence  marketing  MMDA's  or  NOW 
dccounis  after  the  grandfather  date. 

(li]  General  changes  in  the  character 
of  the  product  or  service  as  the  result  of 
market  or  technological  innovation  are 
similarly  permitted  to  the  extent  that 
they  do  not  transform  a  grandfathered 
product  iniu  a  new  product.  Thus,  an 
unsecured  line  of  credit  could  not  be 
modified  to  include  a  lien  on  the 
borrower's  residence  without  becoming 
a  new  product 

(6)  Meaning  of  "offer  or  market".  In 
the  Board's  opinion,  the  terms  "offer  or 
market"  in  the  cross-ma rkelmg 
restrictions  refer  to  the  presentation  to  a 
customer  of  an  institutions  products  or 
service  through  any  type  of  program. 
including  telemarketing,  advertising 
brochures,  direct  mailing,  personal 
solicitation,  customer  referrals,  or  ioint- 
marketinfi  agreements  or  presentations. 
.■\n  institution  must  have  offered  or 
actually  marketed  the  product  or  service 
on  March  5  or  shortly  before  that  dale 
(as  discussed  above)  to  quahfy  for  the 
grandfather  pnvilege.  Thus,  if  the  cross- 
marketing  program  was  in  the  planning 
stage  on  March  5. 1987.  the  program 
would  not  quality  for  grandfather 
treatment  under  CEBA. 

(7)  limitatjons  on  cross-marketing  to 
"in  the  same  manner",  (i)  The  cross- 
marketii»g  restriction  m  section  4(F1(31 
contains  a  grandfather  provision  that 
permits  products  or  services  that  would 
otherwise  be  prohibited  from  being 
offered  or  marketed  under  the  provision 
to  continue  to  be  offered  or  marketed  by 
a  particular  entity  if  the  products  or 
services  were  being  so  offered  or 
marketed  as  of  March  5,  1967.  but  "only 
in  the  same  manner  in  which  they  were 
being  offered  or  marketed  as  of  that 
date."  Thus,  to  qualify  fur  the 
grandfather  provision,  the  manner  of 
offering  or  marketins  the  otherwise 
prohibited  product  or  service  must 
remain  the  same  as  on  the  grandfather 
date. 

Ill)  In  interpreting  this  provision,  the 
Board  notes  that  Congress  designed  the 
lomt-marketing  restnctions  to  prevent 
the  significant  nsk  to  the  pubhc  posed 
by  the  conduct  of  such  activities  by 
insured  banks  affiliated  with  companies 
engaged  in  general  commerce,  to  ensure 
objeclivily  m  the  credit -ijiranting  process 
and  lo  "minimize  the  unfair  competitive 
advantage  that  grandfathered 
commercial  companies  owning  nonbank 
banks  might  otherwise  engage  over 
regulated  bank  holdmg  companies  and 
our  competing  commercial  companies 


that  have  no  subsidiary  bank." 
Conference  Report  at  125-126.  The 
Board  believes  that  determinations 
regarding  the  manrwr  of  cross- marketing 
of  a  particular  product  or  service  may 
best  be  accomplished  by  applying  the 
limitation  to  (he  particular  facts  in  each 
case  consistent  with  the  slated  purpose 
of  this  pro\ision  of  CHB.^  and  the 
general  principle  that  grandfather 
restnctions  and  exceptions  lo  general 
prohibitions  must  be  narrowly  construed 
in  order  (o  prevent  the  exception  from 
nullifying  the  rule.  Essentially,  as  in  Ihe 
scope  of  the  term  "product  or  ser\'ice". 
the  guiding  principle  of  Congressional 
intent  with  respect  to  this  term  is  to 
permit  only  the  continuation  of  the 
sepcific  types  of  cross-marketing 
activity  that  were  undertaken  as  of 
March  5. 1967. 

(81  Eligibility  for  cross-mark  eting 
grandfather  exemption.  The  Conference 
Report  also  clarifies  that  entitlement  to 
an  exemption  to  continue  to  cross- 
market  products  and  services  otherwise 
prohibited  by  the  statute  applies  only  to 
the  specific  company  that  was  engaged 
in  the  activity  as  of  March  5. 1987. 
Conference  Report  at  126.  Thus,  an 
affiliate  that  was  not  engaged  in  cross- 
marketing  products  or  5er\'ice8  as  of  Ihe 
grandfather  date  may  not  commence 
these  activities  under  the  exemption 
even  if  such  achvities  were  being 
conducted  by  another  affiliate.  W.;  see 
also  S.  Rep.  No.  100-19  at  33-34. 

(ej  Eiigibility  for  grandfathered 
nonbank  bank  status.  In  reviewing  the 
reports  required  by  CEBA.  the  Board 
notes  that  a  number  of  institutions  thai 
had  not  commenced  business  operations 
on  August  10. 1987.  the  date  of 
enactment  of  CFBA.  claimed 
grandfather  privileges  under  section 
4lfH3l  of  CEBA.  To  qualify  for 
grandfather  privileges  under  section 
4{n(3|.  the  institution  must  have 
"beclolme  a  bank  as  a  result  of  Ihe 
enactment  of  (CEBAI"  and  must  have 
been  controlled  by  a  nonbanking 
company  on  March  5. 1987. 12  U.S.C. 
ia43(n(ll(A).  An  institution  that  did  nut 
have  FDIC  insurance  on  August  10.  1987. 
and  that  did  not  accept  demand  depo:^ils 
or  transaction  accounts  or  engage  in  the 
business  of  commercial  lending  on  that 
dale,  would  not  have  become  a  "bank" 
as  a  result  of  enactment  of  CEBA.  Thus, 
institutions  Ihal  had  not  commenced 
operations  on  August  10. 1987,  could  nol 
qualify  for  grandfather  privileges  under 
section  4(0(3)  of  CEBA.  This  view  is 
supported  by  Ihe  activity  limitations  of 
section  4(f)t31<  which,  as  noted,  limit  the 
activities  of  grandfcilhered  nonbank 
banks  to  those  in  which  they  were 
lawfully  engaged  as  of  March  5.  1987.  A 
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nonbank  bank  that  had  not  commenced 
conducting  business  activities  on  March 
5, 1987.  could  not  after  enaclmeni  of 
CEBA  engage  in  any  activities  under 
Ihis  provision. 

Btitird  of  Governors  of  the  Federal  Rt>ser\-e 
Sysltin,  SeptenitwrZl,  1988. 
WilUam  W.  WUes. 
Sf-rrclory  oflhf  Board. 
{hH  Dw:  Bft-ZlWa  Filed  9-27-«fr  8:45  »ml 
BtLUNG  COOC  MT0-41-W 


actiom:  Final  rule. 


DEPARTMENT  OF  COMMERCE 
Burtttu  Of  Export  Administration 

International  Trade  Admlntstratfon 
ISCFRChs.  IllandVII 
I  Dock*t  Na  80856-8 1 56 1 

Transfer  and  Redesignation  of  the 
Eiiport  Administration  Regulations 
agency:  Bureau  nf  Export 
Administration.  Commerce. 


summary:  On  October  1. 1987.  the 

export  control  functions  under  the 
Export  Administration  Act  of  1979.  sa 
amended,  were  transferred  from  the 
International  Trade  Administration  to  a 
new  entity,  designated  the  Bureau  of 
Fjtporl  Administration,  within  the  U.S. 
Department  of  Commerce. 

This  rule  transfers  the  Export 
Administration  Regulations  from 
Chapter  111  where  the  regulations  of  the 
Inlemalional  Trade  AdminiBlralion  are 
published  to  a  new  Chapter  Vll  under 
Title  15  of  the  Code  of  Federal 
Regulations.  Formerly  codified  as  15 
CFR  Parts  368-399.  Ihe  Regulations  are 
redesignated  as  15  CFR  Parts  768-799. 

EFFECTIVE  DATE:  October  1.  lydB. 

FOR  FURTHER  MFORMATtON  CONTACT: 

Joan  Majiuire.  Regulations  Branch. 


Office  of  Technology  and  Policy 
Analysis,  Bureau  of  Export 
Admini&tration.  Telephone:  (202)  377- 

4479. 

Accordingly.  Title  15  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

CHAPTER  VH— BUREAU  Of  EXPORT 
ADMINISTRATION.  DEPARTMENT  Of 
COMMERCE 

1.  A  new  Chapter  VII  is  established 
entitled  "Chapter  VU— Bureau  of  Export 
Administration.  Department  of 
Commerce. 

la.  In  Chapter  lU.  Subchapter  C  is 
vacated  and  its  contents  are  transferred 
lo  Chapter  VII  to  be  redesfgnated  as 
shown  in  the  table  set  forth  below  and 
all  internal  cross  references  in  15  CFR 
Parts  768-799  are  amended  to  reflect  the 
newly  redesignated  parts. 


None 
368 

369 

370 
371 
372 

373 

374 
375 
376 

377 

378 

379 

390-364 

385 

3»6 

397 

-U8 

390 
391 

30?- 398 
399 


Presewl  »5  CFR 


i§9  368  1-388  4)  '  US  knptyl  Certificate  and  Oetwery  Verrficabon  ProceduK .. 

[?!  369  ^~y$9  fil     Restiorv*  T'wie  Pracbce  or  Boycotts 

(f?  jm  i-3'O  '51    Enx^  ix»«s>ng  General  Pohcy  and  Reteied  Infofmation „. 

IH  3^1  '-^'1  23>     Generrt  Lxenses  

(M372  1-372  13)  <  trv»wJual  vabdaierl  L  .ceraes  and  Amandwntt 

l&§  3?3  y-273  8)  !  Soeaal  Lxenamg  tifcv^Jwes 

(J5  374  1-374  9)     Reexports  _ -..- 

($5  375  1-37S9)  I  t>ocu<Twnlrtor  «eawifefT>ents         -^- — 

(H  37«  1-376  18)     Spwoal  Commod'Ty  Foi-c**  and  P»ov»s»oos_- , 

($$377  t-377  \b)     Sfton  Sw«*y  Controts  arvj  Moratonng 

(55  378  1-37B8)     Special  Nudear  Conbote ~ 

(55  379  1  -3'9  101     TecftmcaJ  Data 

iRe9»rv«dl  1  . — — — —. 

IH  366  1-386  7)  |  SoecM  Counry  Pokoea  and  pTovisMins 

(§S  -*«6  1-386  1QI  ,  Expofi  Giyarance —. 

{l§3f.7  1-367  14|     Enforcement  ._ , 

i«  see  1-388  21}    A*Twwrtr«tive  Pnx«edin0t -_ 

l«359i-3e9  3j     Aopaais  — .- ^ 

IJ5  390  1  -  390  71     General  Orders . ^ —. ™- 

tS3  391  1  -391  6)     Foreign  AvaiaWily  Procedures  and  Cntena ___™™- 

IReservedt  -.. - 

(H  399  1-3M2)  I  Commodity  Control  Usi  and  ReUtad  MatMra 


700-767 
768 
769 
770 
771 
772 
773 
774 
77S 
77S 
777 
778 
779 

780-7S4 
785 
786 
787 
788 
789 
790 
791 

792-798 
7S9 


Ne«lSCFR 

Oesignainn 


[Reserved) 

(M  766  1-766  4) 

(H  769  1-7698) 

||§  770.1-77015) 

155  77V1-77123) 

(«  772  1-772  131 

(55  7731-773  81 

(55  774  1-774  9) 

(«  775  1-775  9) 

t«  776.1-776.18) 

(5§777  1-777_16) 

(^7781-776  8) 

(H  779  1-779  101 

IReseoreoi 
(55  785  1-785  7-* ■«) 
(§5  786  1-786  10) 
(«  787  1-787  14) 
(55  788  1-788  23) 
(H  789  1-789  3) 
(«  7901-790  7) 
SJ791  1-791.6) 
(Rascrvad) 
(557991-79»il 


2.  The  authority  citations  for  newly 
designated  Parts  768.  788.  770.  774.  775. 
776.  778.  and  791  are  revised  to  read  as 
follows; 

Aulborily:  l>ub.  L  96-72.  93  Slat.  503  (SO 
L!.S.C.  apf>.  2401  el  seq-).  ai  amended  by  Pub. 
L.  97-145  uf  Diraiinber  29. 1981.  by  Pub.  L. 
100-418  of  August  23.  isms,  and  by  Pub.  L.  9»- 
64  of  lulv  12. 1985:  E.0. 12525  of  July  12. 1985 
[M  FR  287S7.  July  16.  1985). 

3.  The  authority  citations  for  newly 
designaled  Parts  771,  772.  785.  786.  787. 
and  789  are  revised  to  read  as  foUows: 

Authority:  Pub.  L  98-72,  93  Slat  503  (50 
11  SC-  app  2401  et  seq.y  as  amended  by  Pub. 
L  97-145  of  Uwj;mber  29. 1981.  by  Pub  L 


100-418  of  August  23. 1388.  and  by  Pub.  L  99- 
64  of  lulv  1Z  1985:  F.O  12525  of  luly  12.  1985 
(,V)  FR  28757.  lulv  16.  19851;  Pub  L,  95-223  of 
December  28.  1977  |50  U.S.C  1701  el .««?  I; 
E.0. 12532  of  S<'pl«mbi!r  9. 1985  150  FR  38861. 
September  10. 19851  as  dffecled  by  notu«  of 
September  4. 19B6  (51  FR  31925,  September  8. 
19861.  Pub.  L  99-440  of  October  2. 1986  (22 
use  51)01  el  sei;  |,  and  EO  12571  of  October 
27.  1986  (51  FR  39505.  October  29.  19861. 

4.  The  authority  citations  for  newly 
designated  Parts  773.  779.  and  799 
continue  to  read  as  follows: 

Aulborily;  Pub.  L  96-72. 93  Slat.  503  (50 
U.S.C.  app.  2401  et  seq  |.  as  amended  by  Pub. 
U  97-145  of  December  29. 1981.  by  Pub.  L 
100-418  of  August  23. 1988,  and  by  Pub.  L  99- 


64  of  |u1y  12. 1985:  E.0. 12525  of  |oly  12. 19BS 
150  FR  28757.  lulv  16. 19851:  Pub  L  96-223  oi 
December  28, 1977  (50  U.S.C.  1701  e(5w<7  |; 
EO.  12532  o(  September  9. 1985  (50  FR  38881. 
September  10. 19851  as  affected  by  nolice  of 
September  4. 1986  (51  FR  31925.  September  8, 
19861:  Pub.  L  99-440  of  October  2,  1986  (22 
U.S.C  5001  ersei;  I;  and  EO  12571  of 
October  27. 1986  (51  FR  39S05.  October  29 
1986). 

5.  The  authority  citation  for  newly 
designated  Part  777  is  revised  to  read  as 
follows: 

AuUnrily:  Pub.  L  96-72, 93  StaL  503  ISO 
U.S.C.  app.  2401  et  seq).  as  amended  by  Pub. 
L  97-145  of  December  29. 1981  by  Pub  L 
100-418  of  August  23. 198&  and  by  Pub.  L.  99- 
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64  of  luly  12. 1985:  EO.  12525  of  July  12. 1983 
(.SO  FR  28757.  luly  16.  1985);  sec.  103.  Pub.  L 
94-163  of  December  22, 1975  (42  U.S.C.  6212) 
as  amended  by  Pub.  L  99-58  of  July  Z.  1985; 
sec.  101,  Pub  L93-153of  Novemberie.  1973 
(30  U  S-C.  1851;  sec.  28.  Pub.  L  95-372  of 
Seplember  18.  1978  (43  U  S.C.  1354):  E.0, 
11912of  Apnl  13.  1976(41  FR  15825.  AprillS. 
1976  as  amended;  sec.  201  and  201(11|(e).  Pub. 
1 ,  94-258  of  Apnl  5. 1970  (10  U.S.C  7420  and 
r430|el).  Presidential  Finding*  of  June  14. 19B5 
150  FR  25189.  June  16. 19851;  and  sec.  125.  Pub. 
I    *^-*>4nf  July  12.  1985  (46  U.S.C.  466(c)|. 

6.  The  authority  citation  for  newly 
iJesignaied  Part  790  is  revised  to  read  as 

fuilows: 

Aulhonty  Pub.  L  96-7Z  93  Slat.  503  (50 
L'  S  C.  app.  J401  tft  seq).  us  amended  by  Pub. 
L  97-143  of  December  29. 1981.  by  Pub.  L 
ICXM16  of  Auf^ust  23. 1988.  and  by  Pub.  L  99- 
64  of  July  12.  1983:  E.0. 12525  of  July  12. 1985 
(50  FR  28757.  July  16,  1985|:  Pub.  L  95-223  of 
December  2fi.  1977  (50  U.S.C.  1701  et  set/.); 
E.0. 12543  of  January  7,  1986  (51  FR  875. 
January  9, 1986). 

Dated:  September  22, 1988. 
Paul  Freedenberg, 
Under  Secretary  for  Export  A  dministro  *ion. 

Datedr  September  22. 1988. 
Joan  McEotee, 

Deputy  Under  Secretary  for  International 
Trade. 

[FR  Doc  88-22116  Filed  9-27-88;  9:29  amj 
SILUMG  CODE  3S10-OT-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  133 

(Docket  No.  86P-0436) 

Mozzarella  Cheeses;  Amendment  of 
Standards  of  Identity;  Confirmation  of 
Effective  Date 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule;  confirmation  of 
effective  date. 

summary:  The  Food  and  Drug 
.Administration  (FDA)  is  confirming  rhe 
effective  date  for  compliance  with  the 
final  rule  amendmg  the  standards  of 
identity  for  mozzarella  cheese,  low- 
moisture  mozzarella  cheese,  and.  by 
cross-reference,  part-skim  mozzarella 
cheese  and  low-moisture  part-skim 
mozzarella  cheese  to  provide  for  the 
optional  use  nf  water  buffalo  milk; 
update  the  formats  and  language  of  the 
standards:  and  provide  for  functional 
group  designations  of  safe  and  suitable 
optional  ingredients. 


EFFECTIVE  DATE:  April  11. 1988.  for  all 
affected  products  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  on  or  after  this 

date, 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  L  Carson,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-^14).  Food 
and  Drug  Administration.  ZW  C  St.  SW.. 
Washington.  DC  20204,  202-185-0110. 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  February  9. 1988  [53 
VK  3742).  FDA  issued  a  final  rule 
amending  the  standards  of  identity  for 
mozzarella  cheese  (21  CFR  133  155 J  and 
low-moisture  mozzarella  cheese  (21  CFR 
133.1561.  and.  by  cross-reference,  the 
standards  of  identity  for  part-skim 
mozzarella  cheese  (21  CFR  133.1571  and 
low-moisture  part-skim  mozzarella 
cheese  (21  CFR  133.158)  to  (1)  provide 
for  the  optional  use  of  water  buffalo 
milk:  (2)  update  the  formats  and 
language  of  the  standards;  and  (3] 
provide  for  functional  group 
designations  of  safe  and  suitable 
optional  ingredients.  This  action  was 
based  on  a  petition  from  De  Choix 
Specialty  Foods  Co.,  58-25  52d  Ave.. 
Woodside.  NY  11377. 

Any  person  who  would  be  adversely 
affected  by  the  regulation  could  have,  at 
any  time  on  or  before  March  10.  1988. 
filed  written  objections  to  the  final 
regulation  and  requested  a  hearing  on 
the  specific  provisions  to  which  there 
were  objections.  No  objections  or 
requests  for  a  hearing  were  received. 

List  of  Subjects  in  21  CFR  Part  133 

Cheese.  Food  grades  and  standards. 

PART  133— CHEESES  AND  RELATED 
CHEESE  PRODUCTS 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  401. 
701(e).  52  Stat.  1046  as  amended.  70  Stat. 
919  as  amended  (21  U.S.C.  341,  371(e))) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Dnigs  (21 
CP'R  5.10)  and  redelesated  to  the 
Director,  Center  for  Food  Safety  and 
Applied  Nutrition  (21  CFR  5.62).  notice  is 
Siven  that  the  amendments  of  Part  133 
that  were  set  forth  in  the  Federal 
Register  of  February  9.  1988  (53  FR  3742J. 
became  effective  April  11,  1988. 

Dated.  September  16. 1988. 
Richard  ).  Ronk. 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Sutntion. 
[FR  Doc.  6»-2220e  Filed  9-27-88:  8:45  am) 

BtLLlMO  COOK  4I6(M)1-«I 


21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 
Not  Subject  to  Certification; 
Apramycln  Sulfate  Soluble  Powder 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Fin.il  rule. 


SUMMARY:  rhe  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Elanco 
Products  Co..  providing  for  revised 
specifications  for  apramycin  sulfate 
soluble  powder  used  in  the  drinking 
water  of  swme  for  control  of  porcine 
colibocillosis. 
EFFECTIVE  DATE:  September  28. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  R.  Markus,  Cfnlf?r  for  Veterinary 
Medicine  (HFV-142),  Food  and  Drug" 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-3442. 

SUPPLEMENTARY  INFORMATION:  Elanco 
Products  Co..  a  Division  of  Eli  Lilly  ft 
Co.,  Lilly  Corporate  Center. 
Indianapolis.  IN  46285,  filed 
supplemental  NAD  106-964  providing 
for  an  additional  size  container  for 
apramycin  sulfate  soluble  powder  used 
to  make  a  medicated  swine  drinking 
water  for  the  control  of  porcine 
cohbacillosis  (weanling  pig  scours) 
caused  by  strains  of  E.  coli  sensitive  to 
apramycin  (21  CFR  520.110(d)(1)).  The 
new  container  provides  for  use  of  48 
grams  of  apramycin  to  medicate  128 
gallons  of  dnnking  water  in  addition  to 
the  currently  approved  use  of  37.5  grams 
to  medicate  100  gallons  Both  contamers, 
when  diluted  as  directed,  will  provide 
the  equivalent  of  0375  gram  nf 
apramycin  activity  per  sallon  of  drinking 
water.  The  supplement  is  approved  and 
the  specification  in  21  CFR  520.110(a)  is 
revised  to  provide  for  use  of  the 
equivalent  of  0.375  gram  of  apramycin 
activity  in  each  gallon  of  dnnking  water. 

Approval  of  this  supplement  is  for  a 
revised  marketing  package  which  does 
not  change  the  concentration  of  the 
reconstituted  product  or  the  dosage 
used.  This  approval  does  not  affect  the 
safety  or  effectiveness  data  supporting 
the  original  approval  and  does  not 
require  a  revision  of  the  freedom  of 
information  (FOI)  summary. 

Lbt  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
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Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 

S20  is  amended  as  fnllows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

AUTHORITV:  Sec  512ti|.  82  Stat.  347  (21 
U.S.C.  360b(i));  21  CFR  5.10  and  5.83 

2.  Section  520.110  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  S20. 1 1 0    Apramycin  nilf at*  soKibte 
powder. 

(a)  Specifications.  A  water  soluble 
powder  used  to  make  a  medicated 
drinking  water  containing  apramycin 
sulfate  equivalent  lo  0.375  gram  of 
apramycin  activity  per  gallon  of  drinking 
water. 

Dated:  September  21.  ig8& 
Robert  C.  UvingstoD, 

Deputy  Director.  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
[FR  Dae,  88-22205  Filed  9-27-88;  B:45  am) 

SIUJHG  CODE  416(M]1-« 


DEPARTMENT  OF  JUSTICE 
28  CFR  Part  14 

[Order  No.  1302-MJ 

Administrative  Claims  Under  the 
Federal  Tort  Claims  Act,  Redelegation 
of  Authority 

AGENCY:  Department  of  Justice. 
action:  Final  rule. 

summaky:  This  Order  delegates 
authority  to  the  Administrator  of  the 
Veterans  Administration  to  settle 
administrative  claims  pi^senled 
pursuant  to  the  Federal  Tort  Claims  Act 
where  the  amount  of  the  settlement  does 
not  exceed  Si 00.000.  It  is  being  done  to 
implement  Pub.  L  100-322,  38  U.S.C. 
233(a).  This  Order  will  alert  the  general 
public  to  the  Administrator's  new 
authority,  and  is  being  codified  in  the 
C.F.R.  lo  provide  a  permanent  record  of 
this  dclpgatioo- 
EFFECnve  date:  September  28. 198a 

FOR  FURTHER  INFORMATION  CONTACT 

leffrey  Axelrari,  Director.  Torts  BrHnch, 

Ci\ii  Division.  U.S.  Department  of 

justice.  Washington.  DC  20530  (202)  724- 

9875. 

SUPPLEMENTARY  INFORMATION:  ThiS 

Order  has  been  issued  to  delegate 


settlement  authority  and  is  a  matter 
solely  related  to  division  of 
responsibility  between  the  Department 
of  Justice  and  the  Veterans 
Administration.  It  does  not  have  a 
significant  economic  impact  nn  a 
substantial  number  of  small  entities.  5 
U.S.C.  605(b).  It  is  not  a  major  rule 
within  the  meaning  of  the  Executive 
Order  No.  12291. 
List  of  SubjecU  in  28  CFR  Part  14 

Authonty  delegations  Igovemmenl 
agencies).  Tort  claims. 

By  virtue  of  the  authority  vested  in 
me.  includmg  28  U.S.C  509.  510.  5  U.S.C. 
301,  and  Pub.  L  100-322.  section  203(b). 
38  U.S.C.  223(a).  Title  28  of  the  Code  of 
Federal  Regulations  is  revised  as 
follows: 

l.The  authority  atation  for  Part  14  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  28  U5.C.  509.  510. 
2672:  38  U.S.C.  223(a). 

2.  Part  14  is  amended  by  adding  an 
Appendix  at  the  end  of  the  Part  to  read 
as  follows: 

Appendix  to  Part  14 — Redelegation  of 
Authority  to  the  Administrator  of 
Veterans  Affairs 

Section  1  Authority  to  compromise  tort 
claim* 

(a)  The  Administrator  of  Veterans  Affairs 
shall  have  the  authority  to  adiust,  determine. 
aimpromiw  and  settle  a  claim  invoKnng  the 
Veterans  Admimstration,  under  Section  2672 
of  Title  2fi.  United  Slates  Code  or  Section 
4116  of  Title  38.  United  States  Code,  relating 
to  the  administrative  settlement  of  federal 
lort  claims,  if  the  amount  of  the  proposed 
iidjustment.  compromise,  or  award  does  not 
exceed  SlOO.OOa  When  the  Administrator 
believes  a  claim  pendinfi  before  him  presents 
a  novel  quesiion  of  law  or  of  policy,  he  shall 
obliiin  the  advice  of  the  Assistant  Atlomey 
General  in  charjie  of  the  Qvil  Division. 

(b)  The  Administrator  may  redelegaie  in 
writmg  the  settlement  authority  dt^legated  lo 
him  under  this  section. 

Section  2.  Memorandum. 

Whenever  the  Administrator  settles  any 
administrative  claim  pursuant  to  the 
authorily  granted  by  section  1  for  an  amount 
in  excess  of  $5(1.000  and  within  the  amount 
delegated  lo  him  under  section  1.  a 
memorandum  fully  explaining  the  basis  for 
the  action  taken  shall  be  executed.  A  copy  of 
this  memorandum  shall  be  sent  to  the 
Director.  FTCA  StafT,  Torts  Branch  of  the 
Civil  Division. 
September  21.  1968. 
Dick  Thoniburgh, 
.Attvrney  Genera! 

|f"K  Doc  88-22203  Filed  9-27-88;  8:45  am] 
BfLUMB  CODE  MtO-01-M 


I  Atty.  Gen.  Order  No.  1 30 1  -88 1 

28  CFR  Part  41 

Nondiscrtmtnation  on  the  Basis  of 
Handicap  In  Federally  Assisted 
Programs;  Suspension  of  Guidehnes 
with  Respect  to  Timeframe  for 
Program  Accessibtltty  In  Public 
Housing  Programs 

AGENCV:  Department  of  lustice  (DOJ). 
action:  Final  Rule:  suspension  of 

guidelines. 

SUMMARY:  DO|  is  suspending  its 
coordination  regulation  for  agency 
regulations  implementmg  section  504  of 
the  Rebabihtation  Act  of  1973.  as 
amended,  with  respect  to  timeframes  far 
completing  structural  changes  in  public 
housing  programs  in  order  to  achieve 
program  accessibility.  This  action 
affects  the  coordination  regulation 
implementing  Executive  Order  12250. 
which  requires  DO)  to  coordmaie  the 
implementation  of  sertion  504.  The 
coordination  regulation  currently 
requires  that  structural  changes 
necessary  lo  achieve  program 
ac.cesstbihty  be  made  as  soon  as 
practicable,  but  in  no  event  later  than 
three  years  after  the  effective  dale  of  the 
agency  regulation.  The  Department  of 
Housing  and  Urban  Developments 
(HUD)  section  504  rule  provides  for  four 
years,  rather  than  three,  to  make 
structural  changes  in  case  of  public 
housing  programs,  and  allows  certain 
extensions.  Suspension  of  the  timeframe 
requirements  will  eliminate  any 
apparent  inconsistency  between  HUD's 
rule  and  DOJ's  coordination  regulation. 
EFFECTIVE  DATE:  September  28. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  ).  Mather.  (202)  724-2236  (voice 
or  TDD)  or  Irene  Bowen.  (202)  724-2245 
(voice  or  TDD). 

SUPPL£MENTARV  INFORMATION:  Section 
504  of  the  Rehabilitation  Act  of  1973.  as 
amended  (29  U-S-C.  794),  provides  in 
part  that 

*  *  *  No  otherwise  qualified  individual 
with  handicaps  in  Ihe  United  Stales  *   '  ' 
shall,  solely  tiy  reason  of  hic  handicap,  be 
excluded  from  the  parlicipation  in.  be  denied 
the  benefits  of.  or  be  subjected  lo 
discrimination  under  any  program  or  activit) 
receivinR  Federal  Fmancial  assistance  "  '   '. 

Executive  Order  12250  charges  DO)  to 
coordinate  the  implemenlaiion  of 
section  504.  45  KR  72995.  3  CFR.  1980 
Comp..  p.  298.  DO|'s  coordination 
regulation  requires  recipients  lo  operate 
each  federally  assisted  program  or 
activity  so  thai,  when  viewed  in  its 
entirety,  it  is  readily  accessible  lo  and 
usable  by  persons  with  handicaps.  26 
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CFR  41.57(.qi-  The  rule  provides  that 
structural  changes  necessary  to  achieve 
program  accessibility  must  be  made  as 
soon  33  practicable,  but  in  no  event  later 
than  three  years  after  the  effective  date 
of  the  agency  regulation  Id-  at  41.57[bl. 
The  regulation,  including  the  timeframe, 
mus!  "continue  in  effect  until  revoked  or 
modified  by  the  Attorney  General."  E.O. 
12250  sechon  1-502. 

HUD  published  a  reguialion 
im.plementmg  section  504  for  ils 
federally  assisted  programs  in  the 
Federal  Register  on  June  2.  19B8  [53  FR 
20216  (to  be  codified  at  24  CFR  Part  6)]. 
Paragraph  8,24[a)  of  Hl'D's  rule  restates 
paragraph  41-57fa)  of  the  coordination 
regulation,  with  respect  to  all  existing 
housing  programs  |53  FR  at  20239).  In 
addition,  paragraph  8.24(aH2)  makes 
clear  that  a  recipient  is  not  required  lo 
take  any  action  that  it  can  demonstrate 
would  result  in  a  fundamental  alteration 
in  the  nature  of  its  program  or  activity  or 
in  undue  financial  and  administrative 
burdens  [id]  This  "undue  burdens" 
language  is  based  on  the  Supreme 
Court's  decision  in  Southeastern 
Community  College  v.  Davis.  442  U.S, 
397  (1979).  and  the  subsequent  circuit 
court  decisions  interpreting  Davis  and 
section  504.  St-e  Dopico  v.  Goldschmidt. 
6tt7  F.2d  644  (2d  Cir.  1982):  American 
Public  Transit  Association  v.  Lewis.  655 
F-2d  1272  (D,C.  Cir,  19fil):  see  a/so 
Rhode  Is/and  Handicapped  Action 
Committee  v.  Rhode  Island  Public 
Transit  Authority.  718  F,2d  490  (lat  Cir. 
1983).  In  Davis,  the  Supreme  Court  held 
that  section  504  does  not  require 
program  modifications  that  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program,  and  staled  that  section  504 
does  not  require  modifications  that 
would  result  in  "undue  financial  and 
administrative  burdens."  442  U.S,  at  412. 
See  also  Alexander  v.  Choatt:  469  U.S. 
287  (1985)  DO)  interprets  Us 
coordination  regulation  and  all  existing 
agencies'  section  504  regulations  to 
include  the  Davis  limitations  on  actions 
required  of  recipients,  whether  or  not 
those  limitations  are  explicitly  stated  in 
the  regulations. 

Section  8.25  of  HUD's  rule  set  forth 
specific  rtqaircments  for  public  housing 
programs  1^3  FR  20239-40]  it  provides 
that  as  expeditiously  as  possible,  but 
withm  two  years,  each  Public  Housing 
Agency  (PHA)  must  (1)  assess  the  needs 
of  eligible  persons  with  handicaps  for 
accessible  housing  in  the  area  it  serves 
and  (2)  develop  a  transition  plan  if  the 
needs  cannot  be  met  within  four  years 
through  development,  alterations 
otherwise  contemplated,  or  other  PHA 
programs  The  PHA  must  complete  any 
necessary  structural  changes  "as  soon 


as  possible  but  in  any  event  no  later 
than  four  years  after"  the  rule's  effective 
date  \id.  at  2024O  (to  be  codified  at  24 
CFR  8.25(c)l.  The  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity  and 
the  Assistant  Secretary  for  Public  and 
Indian  Housing  may  extend  the  four- 
year  period  for  a  period  not  to  exceed 
two  years,  on  a  case-by-case 
determination  that  compliance  within 
the  four  years  would  impose  undue 
financial  and  administrative  burdens  on 
the  operation  of  the  recipient's  public 
housing  program.  Where  the  undue 
financial  and  administrative  burdens 
continue  to  exist,  the  Secretary  or 
Undersecretary  may  further  extend  this 
time  period  in  "extraordinary 
circumstances"  for  up  to  one  more  year 
\id.\.  With  these  possible  extensions,  the 
time  period  allowed  by  the  HUD  rule  for 
structural  changes  in  public  housing 
programs  can  add  up  to  a  total  of  seven 
years. 

Even  with  respect  to  public  housing 
programs,  the  rule  does  not  relieve 
recipients  from  the  obligation  to  make 
structural  changes  as  soon  as  possible 
If  the  changes  cannot  be  completed 
within  four  years,  a  recipient  may 
receive  limited  extensions  and  only  in 
carefully  limited  circumstances. 

DOI's  coordination  regulation  is  a 
redesignation  of  the  coordination 
regulation  originally  issued  by  the 
Department  of  Health,  Education,  and 
Welfare  (HEW)  on  |anuary  13. 1978  (43 
FR  2132).  When  HEW  issued  its 
coordination  regulation,  it  speciHcally 
commented  upon  the  three-year  period 
for  achieving  program  accessibility  in 
existing  public  housing  projects.  In  ils 
"Summary  of  Rule  and  Analysis  of 
Comments. '  HEW  recognized  that 
special  problems  might  be  encountered 
in  making  public  housing  projects 
program  accessible  in  a  three-year 
period  but  deferred  making  any 
regulatory  change  pending  further 
consultation  with  HUD  and  after  re- 
examining whether  circumstances 
warranted  any  change  [id.  at  2135-61. 

DO)  officials  have  consulted 
extensively  WTth  representatives  from 
HUD  and  believe  that  a  suspension  of 
DOjs  rule  with  respect  to  timeframe  for 
public  housing  is  appropriate. 

Because  this  action  is  a  suspension  of 
application  of  part  of  a  rule,  and 
because  there  is  involved  a  matter 
relating  to  grants,  benefits,  or  contracts. 
DO|  has  determined  that  the  suspension 
shall  be  effective  upon  publication.  DO) 
hiis  not  solicited  comment  on  this 
suspension  because  the  issue  of  longer 
timeframes  for  making  structural 
changes  to  public  housing  has  been 


adequately  discussed  in  the  extension 
rulemaking  process  conducted  by  HUD. 
This  action  is  not  a  maior  rule  for  the 
purposes  of  Executive  Order  12291  of 
February  17. 1981.  As  required  by  the 
Regulatory  Flexibdity  Act,  it  is  hereby 
certified  thai  the  action  w  ill  not  have  a 
significant  impact  on  small  business 
entities. 

List  of  Subjects  in  28  CFR  Part  41 

Discrimination,  Handicap. 

Accordingly,  under  the  authority 
vested  in  me  as  Attorney  General  by 
E.O.  12250.  application  of  S  41.57(b)  of 
Title  28  of  the  Code  of  Federal 
Regulations  to  public  housing 
timeframes  is  hereby  suspended. 

Dated:  September  2\. !««. 
Kck  Tbomburgh. 
Attorney  Gennrvl. 

(FR  Doc  88-22202  Filed  9-27-66;  B  45  ami 
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NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  102 

Procedural  Rules 

AQENCv:  National  Labor  Relations 

H(mrd 

ACnoK  Final  rules. 

summary:  The  National  Labor  Relations 
Board  is  revising  its  rules  that  govern 
proceedings  concerning  compliance  with 
Agency  orders.  These  revisions  are,  in 
two  instances,  necessitated  by  Board 
decisions.  Other  changes  are  to  conform 
terminology  in  the  rules  to  Agency 
practice  and  to  facilitate  the  handhng  of 
compliance  issues, 
EFFECTIVE  DATE:  November  13,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  C.  Truesdale.  Executive  Secretary, 
1717  Pennsylvania  Avenue.  NW..  Room 
701.  Washinglon.  DC  20:)70.  Telephone: 
(202)  2.S4-94  iO- 
aUPPLCMENTARY  INFORMATION: 

As  a  result  of  the  issuance  of  two 
decisions.  Ace  Beverage  Co..  250  NLRB 
646  (1980).  and  Earle  Equipment  Co..  270 
NLRB  827  (1984),  the  National  Labor 
Relations  Board  undertook  a  review  of 
the  rules  and  regulations  that  govern 
backpay  proceedings.  55  102-52— 102.59. 
In  Earle  Equipment  Co.,  supra,  the 
Board  held  that  issuance  of  "a  combined 
complaint,  backpay  specification,  and 
notice  of  hearing"  was  inappropriate 
because  a  backpay  specification  could 
issue  only  "fajfter  the  entry  of  a  Board 
order"  pursuant  to  S  102.52.  In  Ace 
Beverage  Co.,  supra,  a  dispute  arose 
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between  the  charging  party  and  the 
compliance  officer  as  to  the  backpay 
formula  used.  Following  a  denial  by  the 
General  Counsel  of  an  appeal  from  the 
compliance  officer's  determination,  the 
case  was  closed.  In  accepting 
jurisdiction  over  the  charging  party's 
motion  for  clarification  or 
reconsideration  of  the  remedy,  the 
Board  slated  that,  at  the  compliance 
stage,  "the  General  Counsel  does  not  art 
on  his  own  initiative  as  he  does  in  the 
issuance  of  complaints  but  as  the 
Board's  agent  In  effectuating  the  remedy 
ordered. '  250  NLRB  at  648.  Therefore, 
the  Board  found  "no  jurisdictional  bar  to 
the  review  of  the  General  Counsel's 
action  in  the  compliance  stage  of  this 
proceeding."  Id. 

In  reviewing  the  rules,  as  an  initial 
matter,  the  Board  determined  to  change 
the  title  of  the  rules  from  "Backpay 
Proceedings  "  to  "Compliance 
Proceedings  "  The  present  reference  to 
"backpay"  is  imprecise  in  that  it 
suggests  the  range  of  issues  that  can  be 
covered  in  the  supplemenltil  portion  of 
an  unfair  labor  practice  proceeding  is 
far  more  limited  than  it  Is.  The  term 
"compliance"  is  broader  and  covers 
such  issues  as  alter  ego  and  successor 
employer  status  and  good-faith 
bargaining  determinations. 

Section  102.52  estabhshes  notification 
of  pariics  to  the  proceeding  of  the 
Regional  Director's  compliance 
determination  Following  receipt  of  the 
notice,  the  charging  party  may  request  a 
written  statement  of  the  basis  for  the 
compliance  determination  Although  the 
compliance  determination  may  be 
verbal,  the  further  request  requires  a 
written  statement.  This  statement  is 
intended  only  for  use  by  the  charging 
party  in  pursumg  an  Ace  Beverage 
appeal. 

Section  102.53  specifies  an  appeals 
process  implementing  ./Ice  Beverage. 
The  provision  in  §  102-53  for  an  appeal 
to  the  GencrEil  Counsel  pnor  to  appeal 
to  the  Board  accomplishes  two 
purposes.  First,  review  by  the  General 
Counsel,  through  the  Office  of  Appeals, 
presents  an  opportunity  to  n;clify  errors 
in  implementation  of  remedial  orders  at 
the  Regional  Office  level.  Second,  the 
appeals  process  before  the  General 
Counsel  ensures  that  the  Board  will 
have  a(  least  a  minimal  administrative 
record  to  review  when  it  receives  an 
appeal.  Consistent  with  Ace  Beverage, 
the  appeal  right  extends  to  any  aspect  of 
a  compliani-e  determination. 

Section  lU2.54(bt  changes  the 
compliance  rules  to  provide  for  what  the 
Board  found  in  Earle  Equipment,  supra, 
the  rules  currently  do  not  allow.  The 
new  provision  states  that  a  compliance 
specification  may  Issue  notwithstanding 


that  a  Board  order  has  not  been  Issued. 
This  provision  permits  the  Issuance  of  a 
consolidated  complaint  and  compliance 
specification  and.  therefore,  allows  the 
issuance  of  a  specification  prior  lo  the 
issuance  of  a  Board  order  that  is 
required  In  the  present  §  102.52.  The 
effect  of  this  rule  change  is  lo  overrule 
the  Earle  Equipment  decision. 

The  second  part  of  $  102.54(b)  Is 
drafted  lo  ensure  that  initiation  of 
compliance  proceedings  will  not 
preclude  other  odministrative  or  fudicia) 
proceedings,  I.e.,  contempt,  where  they 
would  otherwise  be  appropriate. 

The  remaining  rules  reflect  primarily 
the  changes  in  the  procedures  to  deal 
with  compliance  issues  other  than  iust 
backpay  specifications.  Particularly. 
5 102.55(b)  specifies  the  contents  of  a 
specification  when  compliance  issuer 
other  than  backpay  matters  are 
involved.  Section  102.56  states  that  the 
respondent  shall  file  an  answer  lo  the 
allegations  in  the  compliance 
specification. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibibty  Act  (5  U.S.C.  601 
et  seq).  the  NLRB  certifies  that  this  rule 
will  not  have  a  significant  Impact  on  a 
substantial  number  of  small  businesses. 

List  of  Subjects  in  29  CFR  Part  102 

Administrative  practice  and 
procedure.  Labor  management  relations. 

Accordingly.  29  CFR  Part  102  Is 
amended  as  follows: 

PART  102— RULES  AND 
REGULATIONS 

1.  The  authority  citation  for  29  CFR 
Part  102  continues  to  read  as  follows: 

Authority:  Section  6.  Nationtii  Liibor 
Relations  Act.  as  amended  (29USC  \'?^. 
156).  Section  102.117(c)  also  issued  under 
Secbon  5S2(8)(4){A)  of  the  Freedom  of 
Information  Act.  as  amended  (5  U.S-C. 
552(al(4HAll.  Sections  102143  through  102155 
also  issued  under  section  504(c)(1)  of  the 
Equal  Access  lo  jusiicc  Aft.  as  amended  |5 
U.S.C.  504(c)lll)- 

Z.  Sections  102.52  through  102.59  are 
revised  to  read  as  follows: 

i  102.52    Compliance  wtm  Board  order 
notification  of  compliance  determlnatk>n. 

After  entry  of  a  Board  order  directing 
remedial  action,  or  the  entry  of  a  court 
judgment  enforcing  such  order,  the 
Regional  Director  shall  seek  compliance 
from  all  persons  having  obligations 
thereunder.  The  Regional  Director  shall 
make  a  compliance  determination  as 
appropriate  and  shall  notify  the  parties 
of  the  compliance  determination.  A 
charging  party  adversely  affected  by  a 
monetary,  make-whole,  reinstatement, 
or  other  compliance  determination  will 


be  provided,  on  request,  with  a  written 
statement  of  (he  basis  for  that 

determination. 

§  102.53    Review  by  the  General  Counsel  of 
compliance  determination;  appeal  to  tne 
Board  of  the  General  Counsel  s  decision 

\.il  The  charging  parly  mjy  appc^. 
sucJi  determination  lo  the  General 
Counsel  in  Washington.  DC.  within  14 
days  of  the  written  statement  of 
compliance  determination  provided  .is 
set  forth  in  §  102.52.  The  appeal  shall 
contain  a  complete  statement  setting 
forth  the  facts  and  reasons  upon  whit  h 
it  is  based  and  shall  identify  with 
particularity  the  error  claimed  in  the 
Regional  Director's  determination.  The 
charging  party  shall  serve  a  copy  of  ihe 
appeal  on  all  other  parties  and  on  the 
Regional  Director.  The  General  Counsel 
may  for  good  cause  shown  extend  Ihr* 
time  for  filing  an  appeal. 

(b)  The  General  Counsel  may  affirm 
or  modify  the  determination  of  the 
Regional  Director,  or  may  lake  such 
other  action  deemed  appropriate,  stating 
the  gounds  for  the  decision. 

(cj  Within  14  days  after  service  of  ihe 
General  Counsel's  decision,  the  chursmg 
parly  may  file  a  request  for  review  of 
that  decision  with  the  Board  in 
Washington.  DC.  The  request  for  review 
shall  contain  a  complete  statement  of 
the  facts  and  reasons  upon  which  it  is 
based  and  shall  identify  with 
particularity  the  error  claimed  in  the 
General  Counsel's  decision.  A  copy  of 
the  request  for  review  shall  be  servt  d  nn 
Ihe  General  Counsel  and  on  the 
Regional  Director. 

(d)  The  Board  may  affirm  or  modify 
the  decision  of  the  General  Counsel,  or 
make  such  other  disposition  of  the 
matter  as  i1  deems  appropriate.  The 
denial  of  the  request  for  review  will 
constitute  an  affirmance  of  the  decision 
of  the  General  Counsel. 

§  102.S4    Initiation  of  fonnal  compliance 
proceedinss;  issuance  of  compliance 
apectf  ication  and  notice  of  ttearing. 

I  a)  If  it  appears  that  controversy 
exists  with  respect  to  compliance  with 
an  order  of  the  Board  which  cannot  be 
resolved  without  a  formal  proceeding, 
the  Regional  Director  may  issue  and 
ser\'e  on  all  parties  a  compliance 
specification  in  the  name  of  the  Bobni. 
The  specification  shall  contain  or  be 
accompanied  by  a  notice  of  hearing 
before  an  administrative  law  judge  a'  a 
place  therein  fixed  and  at  a  time  noi  less 
than  21  days  after  the  service  of  the 
specification. 

(b)  Whenever  the  Regional  Director 
deems  it  necessary  in  order  to  effectun'e 
the  purposes  and  policies  of  the  Act  or 
to  avoid  unnecessary  costs  or  delay,  tht 
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Regional  Director  may  consolidate  with 
a  complaint  and  notice  of  hearing  issued 
piirsuant  to  §  102.15  a  compliance 
specification  based  on  that  compLnnt. 
After  opening  of  the  hearing. 
ronsulidation  shall  be  subject  to  the 
approval  of  the  Board  or  the 
administrative  law  judge,  as 
appropriate  Issuance  of  a  compliance 
specification  shall  not  be  a  prerequisite 
or  bar  to  Board  initiation  of  proceedings 
in  any  admmistrative  or  judicial  forum 
which  the  Board  or  the  Regional 
Director  determines  to  be  appropriate 
for  obtaining  compUance  with  a  Board 
order. 

§  102.55    Contents  of  compUanc* 
specification. 

la]  Concerns  ot'speL!t':cation  with 
respect  to  allegations  concerning  the 
amount  of  backpay  due.  With  respect  to 
allegations  concerning  the  amount  of 
backpay  due.  the  specification  shall 
specifically  and  m  deta'.i  show,  for  each 
employee,  the  backpay  periods  broken 
down  by  calendar  quarters,  the  specific 
figures  and  basis  of  computation  of 
[?ross  backpav  and  interim  earnings,  the 
expenses  for  each  quarter,  the  net 
backpay  due.  and  any  other  pertinent 
mformalion. 

(b)  Contents  of  specification  w:th 
respect  to  ail^Hations  other  than  the 
amount  of  backpay  due.  With  respect  to 
allceations  other  than  the  amount  of 
backpay  due.  the  specification  shall 
contam  a  clear  and  concise  description 
of  the  respects  in  which  the  respondent 
has  failed  to  comply  with  a  Board  or 
court  order  including  the  remedial  acts 
rldimed  !o  be  necessary  for  compliance 
by  the  respondent  and.  where  known. 
ihe  approximate  dates,  places,  and 
n-imes  of  the  respondent's  agents  or 
other  representatives  described  in  the 
specification. 

(c)  Amendnu^nts  to  specification. 
.-\fier  the  issijdnce  of  the  notice  of 
tiomphance  hearing  but  prior  to  the 
opening  of  the  hearmg.  tiie  Regional 
Director  may  amend  the  specification. 
After  the  opening  of  the  hearing.  Ihe 
specificatio".  may  be  amended  upon 
leave  of  the  administrative  law  judge  or 
the  Board,  as  the  case  may  be.  upon 
good  cause  shown. 

§  102.56    Answer  to  compliance 
specification. 

ia)  Filing  and  service  of  answer:  form. 
Edch  respondent  alleged  in  the 
specification  to  have  compliance 
obligations  shall,  withm  21  days  from 
the  service  of  the  specification,  file  an 
original  and  four  copies  of  an  answer 
thereto  with  the  Re«ional  Director 
ibsuing  the  specification,  and  shall 
immediately  serve  a  copy  thereof  an  the 


other  parties.  The  answer  lo  the 
specification  shall  be  in  writing,  the 
original  being  siyned  and  sworn  to  by 
the  respondent  or  by  a  duly  authorized 
agent  with  appropriate  power  of 
attorney  affixed,  and  shall  contain  the 
mailing  address  of  the  respondent. 

(b)  Contents  of  answer  to 
specification.  The  answer  shall 
specifically  admit,  deny,  or  explain  each 
and  ever>'  allegation  of  the  specification, 
unless  the  respondent  is  without 
knowledge,  m  which  case  the 
respondent  shall  so  state,  such 
statement  operating  as  a  denial.  Denials 
shall  fairly  meet  the  substance  of  the 
allegations  of  the  specification  at  issue. 
When  a  respondent  intends  to  deny  only 
a  part  of  an  allegdlmn.  the  respondent 
shall  specify  so  much  of  it  as  is  true  and 
shall  deny  only  the  remainder.  As  lo  all 
matters  within  the  knowledge  of  the 
respondent,  including  but  not  limited  to 
the  various  factors  entering  into  the 
computation  of  gross  backpay,  a  general 
denial  shall  not  suffice.  As  to  such 
matters,  if  the  respondent  disputes 
either  the  accuracy  of  the  figures  in  the 
specification  or  the  premises  on  which 
they  are  based,  the  answer  shall 
specifically  state  the  basis  for  such 
disagreement,  setting  forth  in  detail  the 
respondent's  position  as  to  the 
applicable  premises  and  furnishing  the 
appropriate  supporling  figures. 

(c)  Effect  of  failure  to  answer  or  to 
plead  specifically  and  in  detail  to 
backpay  allegations  of  specification.  If 
the  respondent  faUs  lo  file  any  answer 
to  the  specification  within  the  time 
prescribed  by  this  section,  the  Board 
may,  either  with  or  without  taking 
evidence  in  support  of  the  allegations  of 
the  specification  and  without  further 
notice  to  the  respondent,  find  the 
specification  to  be  true  and  enter  such 
order  as  may  be  appropriate.  If  the 
respondent  files  an  answer  to  the 
specification  but  fails  to  deny  any 
allegation  of  the  specification  in  the 
manner  required  by  paragraph  (b)  of  this 
section,  and  the  failure  so  to  deny  is  not 
adequately  explained,  such  allegation 
shall  be  deemed  lo  be  admitted  to  be 
true,  and  may  be  so  found  by  the  Board 
without  the  taking  of  evidence 
supporting  such  allesation.  and  the 
respondent  shall  be  precluded  from 
introducing  any  evidence  controverting 
the  allegation. 

(d)  Extension  of  time  for  filing  answer 
lo  specification.  Upon  the  Regional 
Director  s  own  motion  or  upon  proper 
cause  shown  by  any  respondent,  the 
Regional  Director  issuing  the 
compliance  specification  and  notice  of 
hearing  may  by  written  order  extend  the 
time  within  which  the  answer  to  the 
specificaticn  shall  be  Died. 


(e)  Amendment  to  onswt-r  Following 
Ihe  amendment  of  the  specification  by 
Ihe  Regional  Director,  any  respondent 
affected  by  the  amendment  may  amend 
its  answer  thereto. 

§  102.57    Extension  of  date  of  hearing. 
Upon  the  Regional  Director's  own 
motion  or  upon  proper  cause  shown,  the 
Regional  Director  issumg  the 
compliance  specification  and  notice  of 
hearing  may  extend  the  date  of  the 
hearing. 

$  102.Sa    WtthdrawaL 

Any  compliance  specification  and 
notice  of  heanng  may  be  withdrawn 
before  the  heanng  by  the  Regional 
Director  uptm  his  or  her  own  motion. 

5  102.59    Heartno;  posttwartng  procedure. 

After  the  issuance  of  a  compliance 
specification  and  notice  of  heanng.  the 
procedures  provided  in  5§  102.24  to 
1U2.51  shall  be  followed  msofar  as 
applicable. 
Dated.  Washington.  DC  September  23,  ige& 

By  direction  of  the  Board. 
National  Labor  Relations  Board. 
loeepfa  C  Moore, 
Deputy  ExeiAitive  Secretary. 
|FR  Doc.  Bft-Z220B  FiliM  9-27-8B:  6:45  am) 
BILUMG  COOC  r»4fr-«t^ 


VETERANS  ADMINISTRATION 
38  CFR  Pan  9 

Servicemen's  and  Veterans*  Group 

Ute  Insurance 

AQENCV:  Veterans  Administration. 
ACTION:  Final  regulation. 

SUMMARY:  The  Veterans  Administration 
(VA)  is  amending  its  regulations  relating 
to  Servicemen's  and  Veterans'  Group 
Life  Insurance  lo  reflect  that  the  law 
provides  that  members  of  the  Individual 
Ready  Reserve  (IRR)  and  the  Inactive 
National  Guard  (INC)  are  eligible  to  be 
issued  Veterans'  Group  Life  insurance. 
Members  of  Ihe  IRR  and  ING  will  be 
able  to  obtain  Veterans'  Group  Life 
Insurance  (VCU)  by  submitting  an 
application  together  with  the  initial 
premium  within  120  days  of  becoming  a 
member  of  the  IRR  or  ING.  If  the 
application  and  required  premium  are 
not  submitted  within  the  l2D-day  period. 
insurance  may  still  be  granted  provided 
an  application,  the  initial  premium  and 
evidence  of  insurability  are  submitted 
within  one  year  of  Ihe  expiration  of  the 
initial  12t^day  period. 
EFFECTIVE  DATE:  September  28. 1988. 
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FOR  FURTHER  IMFORMATION  CONTACT: 

Mr.  Paul  F.  Koons.  Assistant  Director  for 
Insurance.  Veterans  Administration 
Regional  Office  and  Insurance  Center, 
P.O.  Box  8079.  Philadelphia.  PA  19101. 
(215)951-5360. 

SUPPLEMENTARY  INFORMATION:  On 
piijjrs  1747H  and  17477  of  the  Federal 
Register  of  May  17,  1988.  (53  KR  17476). 
Ihe  VA  published  a  proposed  regulatory 
amendment  lo  provide  that  members  of 
the  IRR  and  ING  are  eligible  to  be  issued 
VGU.  Interested  parlies  were  given  30 
days  withm  which  lo  submit  written 
comments,  suggestion,  or  objections 
regarding  the  proposed  regulatory 
amendment.  No  written  objections  were 
received  and  the  proposed  regulation  Is 
hereby  adopted  without  change  except 
for  an  editorial  change  in  §  9.12  to 
remove  gender  specific  language. 

The  Administrator  of  Veterans  Affairs 
hereby  certifies  that  Ihis  final  regulation 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  enlilies  as 
they  are  defined  in  the  Regulatory 
Flexibdity  Act  (RFA).  5  U.S.C  601-612. 
Pursuant  to  5  U.S.C.  e05(b)  this  final 
regulation  is.  therefore,  exempt  from  the 
initial  and  final  regulatory  fiexibility 
analyses  requirements  of  sections  603 
and  604.  The  reason  for  this  certification 
is  that  Ihis  regulation  will  affect  only 
certain  VGLl  applicants.  It  will, 
therefore,  have  no  significant  direct 
impact  on  small  enlilies  in  terms  of 
compliance  costs,  paperwork 
requirements  or  effects  on  competition 

Tlie  Agency  has  also  determined  that 
this  final  regulation  is  nonmajor  in 
accordance  with  Executive  Order  12291. 
Federal  Regulation.  This  final  regulation 
will  not  have  a  large  effect  on  the 
economy,  will  not  cause  an  increase  of 
costs  or  prices,  and  will  not  otherwise 
have  any  significant  adverse  economic 
effects. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  Number  for  this 
regulation  is  64.103. 

List  of  Subjects  in  38  CFR  Part  9 

Life  insurance.  Servicemen  s  and 
Veterans'  Group. 

Approved  September  12,  ^96R. 
TbomM  K.  Tumsge, 
Administrvtor 

3B  CFR  Part  9.  Ser\icemen"9  Group 
Life  Insurance  and  Veterans'  Group  Life 
Insurance,  is  amended  as  follows: 

PART  9— {AMENDEDl 

1.  In  §  9.3.  paragraph  (f)  is  added  lu 
read  as  f(»llows: 

;  9.3     Applications. 


(f)  Members  of  the  Individual  Ready 
Reserve  and  the  Inactive  National 
Guard  are  eligible  lo  be  granted 
Veterans'  Group  Life  Insurance  provided 
an  application  together  with  the  initial 
premium  are  submitted  to  the 
administrative  office  within  120  days  of 
becoming  a  member  of  either 
organization.  If  an  application  and  the 
initial  premium  are  not  submitted  within 
the  120-day  period  as  set  forth  in  this 
paragraph.  Veterans'  Croup  Life 
Insurance  may  still  be  granted  provided 
an  application,  the  initial  premium  and 
evidence  of  insurability  are  submitted 
within  one  year  of  ihe  expiration  of  the 
initial  120>day  period. 

(Authority:  38  use  777) 

$9.12    [Ammidwl) 

2.  In  §  9.12  remove  the  word  "he" 
where  it  appears  and  add,  in  its  place. 
Ihe  words  "the  Administrator." 

IFR  Doc.  88-22142  Filed  9-27-88;  8:45  ami 
BILLING  CODE  &370-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

lFnL-3446-21 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Vtsibillty 
Protection:  North  Dakota 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rulemaking. 

SUiMMARv:  In  this  action.  EPA  is 
approving  the  monitoring  strategy  and 
New  Source  Review  (NSR)  requirements 
for  visibility  protection  in  mandatory 
Class  I  Federal  areas  in  a  revision  lo  the 
North  Dakota  Slate  Implemenlalion  Plan 
(SIP).  This  action  is  a  result  of  the  July 
12. 1985.  rulemaking  in  which  EPA 
disapproved  SIPs  of  stales  which  fiiiled 
to  comply  with  the  provi.siions  of  40  CFR 
51-305  (visibility  monitoring)  and  51.307 
(visibility  NSRJ.  EPA  also  incorporated 
these  Federal  plans  and  regulations  into 
the  SIPs  of  these  stales 

The  Governor  of  North  Dakota 
submitted  a  SIP  revision  for  visibility 
protection  on  )anuary  26. 19fla.  Review 
of  the  plan  indicates  that  North  Dakota 
has  met  the  criteria  of  40  CFR  51.305  and 
51307.  and  that  these  revisions  will 
replace  the  Federal  plans  and 
regulations  for  visibility  protection  in 
the  North  Dakota  SIP. 
DATES:  This  action  will  be  effective  on 
November  28. 1988.  unless  notice  i.s 
received  by  October  28, 1988,  that 


someone  wishes  lo  submit  adverse  or 
critical  comments. 
ADDRESSES:  Copies  of  Ihe  Stale 
submittal  are  available  for  public 
inspection  between  6:00  am  and  4:00  pm, 
Monday  through  Friday,  at  the  follow  ins 
locations: 
Environmental  Protection  Agency, 

Region  VIU.  Air  Programs  Branch.  999 

IBth  Street.  Suite  500.  Denver. 

Colorado  80202-2405. 
Environmental  Protection  Agency. 

Public  Information  Reference  Unit. 

Waterside  Mall.  401  M  Street.  SVV.. 

Washington,  DC  20460 
FOn  FURTHER  INFORMATION  CONTACT: 
Michael  Sdverstein,  Air  Programs 
Branch,  Environmental  Protection 
Agency.  Region  VIIL  999  16th  Street. 
Suite  500,  Denver.  Colorado  80202-2405, 
(303)  29^-1789.  (FTS)  564-1769. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  lefl.-X  of  the  Clean  Air  Act 
(Act).  42  U.S.C.  7491.  requires  visibility 
protection  for  mandatory  Class  I  Fedt-ral 
areas  where  EPA  has  determined  ihat 
visibility  is  an  important  value. 
("Mandatory'  Class  I  Federal  areas" 
(hereinafter  Class  I  areas)  are  certain 
national  parks,  wilderness  areas,  and 
international  parks,  as  described  in 
section  162|a)  of  the  Act.  42  U.S.C. 
7472(a).  40  CFR  81.400-81437.)  Section 
169A  of  the  Act  specifically  requires 
EPA  lo  promulgate  regulations  requirinp 
certain  states  to  amend  their  SIPs  to 
provide  for  visibility  protection. 

On  December  2. 1980.  EPA 
promulgated  the  required  visibility 
regulations  at  45  FR  80084.  codified  Jt  40 
CFR  51.300  e/  seq.  The  visibility 
regulations  required  the  slates  to  submil 
their  revised  SIPs  lo  satisfy  these 
provisions  by  September  2, 198i  'See  4% 
FR  80091.  December  2. 1980,  codified  hI 
40  CFR  51.302(a)(1).)  That  rulemaking 
resulted  in  numerous  parties  seeking 
judicial  review  of  the  visibility 
regulations.  In  March  1981,  the  court 
stayed  the  Utigation,  pending  EPA  a*  iu)n 
on  related  administrative  petitions  for 
reconsideration  of  the  visibility 
regulations  filed  with  the  Agency. 

In  December  1982.  ihe  Environment. d 
Defense  Fund  (EDF)  filed  suit  in  the  U  S 
DislricI  Court  for  the  Northern  Distrii  I 
of  California  [EDF  v.  Corsisch.  Number 
C82-6850  RPAl  alleging  thai  EPA  failrd 
to  perform  a  nondiscretionary  duly 
under  section  110(c)  of  the  Acl  lo 
promulgate  Visibility  SIPs.  A  negoti.itid 
Settlement  Agreement  between  FJ'A  i  .J 
EDF  required  EPA  lo  incorporate 
Fi'deral  regulations  in  stales  where  SiTs 
were  deficient  with  respert  lo  visibil.iy 
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monitonng  (40  CFR  51.303]  and  NSR  (40 
CFR  51.307).  However,  ihe  Settlement 
Agreement  allowed  each  State  an 
opportunity  to  avoid  Federal 
promulgation  if  it  submitted  a  SIP  by 
May  6.  1985  North  Dakota  was  one  of 
the  states  that  did  not  meet  this 
deadline.  Final  promulgation  of  Federal 
visibility  monitonng  and  NSR 
regulations  for  all  states,  mcluding 
North  Dakota,  having  deficient  SIPs  was 
published  on  July  12. 1985  (49  FR  28544). 
and  bt?came  effective  August  12. 1965. 

On  January  26.  1988.  North  Dakota 
submitted  a  SIP  revision  to  EPA  which 
ijpddled  its  SIP,  and  added  new 
regulations  and  revised  various  State 
regulations.  Although  the  submittal 
contained  various  SIP  revisions,  only 
visibility  protection  for  Class  I  areas  is 
addressed  in  this  action.  Chapter  6,  "Air 
Quality  Surveillance",  of  the  SIP  was 
amended  to  include  new  section  6.10 
"V'lsibihly  Monitoring".  Also.  North 
Dakota's  "Air  Pollution  Control  Rules" 
of  the  SIP  was  amended  to  include  new 
Chapter  33-15-19  "Visibility  Protection" 
Included  in  the  subject  SIP  amendments 
are  plans  and  regulations  which  would 
replace  the  Federal  provisions  for 
visibility  monitonng  (40  CFR  51  305)  and 
NSR  (40  CFR  51 .307). 

Affected  Areas 

The  following  areas  in  North  Dakota 
are  Class  I  areas  where  visibibty  is  an 
important  value: 

Lostwood  Nslional  Wildlife  Refuge 
Theodore  Roosevelt  NsMoaal  Memorial 
Pdrk 

Monitoring  Stralegy 

Under  40  CFR  51.305.  all  slates  with 
visibility  protection  areas  are  required 
to  have  a  monitoring  strategy  for 
evaluating  visibility  in  any  Class  i  area 
by  visual  observabon  or  other 
appropriate  moniloring  techniques.  The 
purposes  of  this  requirement  are:  (1)  To 
generate  data  for  evaluating  visibility 
impairment  trends.  (2)  to  determine 
potential  impacts  of  new  sources.  (3)  to 
assess  the  effectiveness  of  the  visibility 
protection  program,  and  (4)  to  identify 
major  contributing  sources.  These 
requirements  can  be  adequately 
addressed  by  determining  the 
background  visibility  protection  areas 
and  documenting  the  extent  of  any 
visibility  impairment  thai  can  be 
attributed  by  a  source  or  small  group  of 
sources. 

Visibility  impairment  is  the  human 
perception  of  the  effects  of  natural  or 
man-made  conditions  which  reduce 
visual  range  or  contrast,  or  change 
coloration  (49  FR  42671.  col.  1,  para.  2. 
October  23. 1964).  Thus,  a  visibility 
monitoring  program  should  identify 


these  effects,  as  well  as  differentiate 
man-made  effects  from  natural 
conditions.  The  program  could  generate 
various  types  of  data,  such  as  reports 
from  humas  observers,  photographs, 
and/or  automated  instruments.  The 
minimum  data  collection  technique  that 
40  CFR  51  305  requires  is  visual 
observation.  However,  other  more 
objective  techniques  are  availablf ,  (See 
"Interim  Guidance  for  Visibility 
Monitonng".  Office  of  Air  Quality 
Planning  and  Standards.  November  1980 
(EPA  450/2-80-082).) 

The  goals  of  the  North  Dakota 
visibility  program  are:  (1)  To  determine 
the  background  visibility  conditions.  (2) 
to  identify  and  remedy  any  existing 
visibility  impairment,  and  (3)  to  prevent 
future  impairment  of  visibility  in  Class  1 
areas.  In  order  to  carry  out  these  goala. 
North  Dakota  will  assemble  and 
evaluate  any  visibility  data  supplied  by 
the  Federal  Land  Managers  (FLMs). 
collected  by  the  State,  and  compiled  by 
any  appropnate  source  through  the 
visibility  NSR  program.  North  Dakota's 
visibility  moniloring  strategy  meets  EPA 
cntena  as  outlined  in  40  CFR  S1.30S. 

New  Source  Review 

Slates  are  required  by  40  CFR  51.307 
to  review  new  major  stationary  sources 
and  major  modifications  prior  to 
construction  to  assess  potential  impacts 
on  visibility  tn  any  Class  I  area, 
regardleas  of  the  air  quality  status  of  the 
area  In  which  the  source  is  located.  That 
is.  sources  locating  in  attainment  areas 
(hereinafter  Prevention  of  Significant 
Deterioration  (PSD)  stationary  sources) 
and  nonattainment  areas  must  undergo 
visibility  NSR.  (See  40  CFR  51.307(a)  and 
(b)(2).  respectively.)  These  requirements 
ensure:  (1)  That  the  visibility  impact 
review  is  conducted  in  a  timely  and 
consistent  manner  (2)  that  the 
reviewing  authority  considers  any 
timely  FLM  analysis  demonstrating  that 
a  proposed  source  would  have  an 
adverse  impact  on  visibility;  and  (3)  the 
public  availability  of  the  permitting 
authority's  conclusion. 

There  are  two  parts  to  Visibility  NSR: 
PSD  major  8tationar>-  sources  and  mapr 
sources  in  nonattamment  areas.  Because 
there  are  no  nonattainment  areas  in 
North  Dakota,  only  the  Visibility  NSR 
requirements  for  PSD  stationary  sources 
are  applicable  at  this  lime 

For  all  PSD  stationary  sources: 

(1)  The  State  must  notify  the  FLM  in 
writing  not  more  than  30  days  after 
receiving  a  permit  application  or 
advance  notiifcation  of  application  from 
a  proposed  source  that  may  impact  a 
visibility  protection  area. 

(2)  This  notiifcation  must  take  place  at 
least  60  days  prior  to  the  public  hearing 


on  Ihe  application  and  must  cuntam  any 
analysis  of  the  potential  impact  of  the 
proposed  w)urce  on  visibility 

(3)  The  State  must  consider  any 
analysis  concerning  visibility 
impairment  performed  by  the  FLM  and 
received  not  more  than  30  days  after  the 
notification. 

(4)  If  the  State  does  nut  concur  with 
the  FLM  s  analysis  that  adverse 
visibility  impairment  will  re.sult  from  the 
proposed  source,  the  Stale  must  provide, 
in  its  notice  of  public  heanng  on  the 
application,  an  explanation  of  its 
decision  or  give  notice  as  to  where;  the 
explanation  can  be  obtained. 

(5)  The  Slate  must  have  tlie  ability  to 
require  a  permit  applicant  to  monitor 
visibility  in  or  around  the  visibility 
protection  areas. 

Items  1  through  5  for  PSD  statiundry 
sources  are  the  procedural  steps  in 
visibility  review  as  defined  in  40  CFR 
52.27(d).  (The  provisions  of  40  CFR  52.27 
were  proposed  in  49  FR  42670.  October 
23.  1984.  and  finalized  in  50  FR  26544. 
|uly  12, 1985 ) 

Chapter  33-15-19-^2  of  the  North 
Dakota  Air  Pollution  Control  Rules 
requires  any  emission  permit  applicant 
to  demonstrate  that  emissions  from  the 
proposed  source  will  not  adversely 
impact  visibility  in  a  Class  I  area.  ITie 
demonstration  must  be  reviewed  by  the 
FLM.  and  any  determination  by  the  FLM 
must  be  considered  by  the  North  Dakota 
Department  of  Health  (Department)  in 
Its  decision  to  grant  or  deny  the  pemnL 
The  permit  will  be  denied  for  sources 
proven  to  cause  a  potential  impact. 

The  SIP  commits  to  the  notification 
timeframe  requirements  of  the  FLM. 
Chapter  33-15-19-02-4  allows  the 
Department  to  determine  independently 
if  there  is  an  adverse  impact  to  visibili^ 
in  Class  I  areas  if  the  Department  finds 
that  the  FLM's  analysis  does  not 
satisfactonly  demcmstrate  that  an 
adverse  impact  on  visibiUty  will  result 
in  a  Class  I  area  due  to  emissions  from  a 
proposed  source. 

FLM  Coordination 

Under  section  165(d)  of  the  Act,  the 
FLM  is  given  an  affirmative 
responsibility  to  protect  air  quality 
related  values  which  includes  visibility 
in  Class  1  areas.  The  visibility 
regulations  allow  the  FLM  the 
opportunity  lo  identify  visibility 
impairment  and  to  identify  elements  for 
inclusion  in  monitoring  strategies.  The 
FLM  must  mainlain  these  areas  | 

consistent  with  congressional  land  use 
goals.  ' 

The  State  of  North  Dakota  has 
accorded  the  FLM  (through  the  National 
Park  Service  (NPS)  and  the  Fish  and 
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Wildlife  Service  (FWS))  opportunities  to 
participate  and  comment  on  its 
Visibility  SIP  and  regulations. 
Comments  by  the  NI*S  and  the  KWS 
were  considered  and  incorporated 
whrre  applicable 

The  State  recognizes  the  expertise  of 
the  FLM  in  monitoring  and  in  conducting 
new  source  applicability  analyses  for 
visibility.  T^e  FLMs  will  be  given  the 
opportunily  to  comment  on  any  visibility 
monitoring  plan  contained  within  a 
proposed  permit  to  construct  or  operate 
a  VSD  stationary  source.  Additionally. 
North  Dakota  will  give  the  FLMs  the 
opportunity  to  comment  on  the  Stale's 
visibility  moniloring  program  on  an 
annual  basis. 

Final  Action 

Fi'A  hereby  approves  the  revisions  to 
the  North  Dakota  SIP  for  visibility 
monitoring  and  NSR  because  the 
requirements  of  40CI-R  51-305  and 
51  307.  and  the  cntona  discussed  in  50 
FR  28544  duly  12.  1985)  are  met.  (See 
October  23.  1984  (49  FR  42670),  for 
additional  information.)  The  revisions 
were  submitted  by  the  Governor  on 
January  26.  1986.  the  submitta)  will 
replace  the  Federal  plans  and 
regulations  of  40  CFK  51.305  and  51.307 
in  the  North  Dakota  SiP. 

KPA  finds  good  cause  exists  for 
making  the  action  taken  in  this  notice 
immediately  effective  because  the 
implementation  plan  revisions  are 
already  in  effect  under  State  law  or 
regulation  and  EPA's  approval  poses  no 
additional  regulatory  burden. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  dale  of  the  Federal 
Register  notice  unless,  within  30  days  uf 
lis  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  November 
28.  1988. 

Under  5  U.S.C  section  605(b),  I  ceriify 
that  this  SIP  revision  wilt  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.  January  27. 1981.) 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  U-S.  Court  of 


Appeals  for  the  appropriate  circuit  by 
(60  days  fnm  publication).  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2)  of  the  Act.) 

The  Office  of  Management  and  Budge) 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjecls  In  40  CFR  Port  52 

Air  pollution  control  Particulate 
matter,  incorporation  by  referencj?. 

Note:  Incorporation  by  reference  of  the 
Stale  Implementation  Plan  for  the  State  uf 
North  Dakota  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1. 1982. 

Date:  September  ti.  19(«, 

Lee  M.  Thomas. 
Administrator. 

Part  52  Chapter  1.  Title  40  of  the  Code 
of  FederoJ  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED  1 

Subpart  JJ— North  Dakota 

l-The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  US  C  7401-7642. 

2  Section  52.1820  is  amended  by 
adding  paragraph  (c)(15)  to  read  as 
follows: 

S52.ia20    Identtfication  of  plan 

Ic)  •  •  • 

(15)  A  revision  to  the  SIP  was 
submitted  by  the  Governor  on  lanuary 
26, 1968.  for  visibihty  monitoring  and 
New  Source  Review. 

(i)  Incorporation  by  reference. 

(A)  In  a  letter  dated  January  26. 1988. 
Governor  George  A.  Sinner  submitted  a 
SIP  revision  for  visibility  protection. 

(B)  The  SIP  revision  for  visibility 
protection,  "Chapter  6.  Air  Quality 
Surveillance,  Section  610.  Visibility 
Monitoring"  and  "Chapter  33-15-19. 
Visibility  Protection",  became  effective 
on  October  1, 1987.  through  action  by 
the  No.'-th  Dakota  Legislative  Council. 

§52.1631    lAmwidad) 

3.  Section  52.1631  is  amended  by 
removing  paragraph  (b)  and  by 
,  redesignating  paragraph  (c)  as  (b). 

|FR  Doc  88-21011  Filed  9-27-68;  845  am) 
BlUWQ  COOE  «560-5<MI 


40  CFR  Pan  261 

|SW-FRL-345S-«| 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Final  Exclusion  and 
Denial 

agency:  Environmental  Protection 

Agency. 

ACTtow  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA  or  Agency  |  today  is 
grantmg  a  one-time  final  exclusion  from 
the  lists  of  hazardous  wastes  contained 
in  40  CFR  261.31  and  261.32  to  US. 
Nameplate  Company.  Incorporated 
(Nameplate),  Mount  Vernon.  Iowa.  In 
addition.  EPA  also  is  denying  a  final 
exclusion  for  Nameplate's  hazardous 
residues  that  were  derived  from  the 
petitioned  wastes  prior  to  their 
relreatment.  The  effect  of  this  final 
denial  is  to  retain  regulation  of  the  unit 
under  Subtitle  C  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  40  CFR  Part  265.  These  actions 
respond  lo  a  delisting  petition  submitted 
under  40  CFR  260.20.  which  allows  any 
person  In  petition  the  Administrator  to 
modify  or  revoke  any  provision  of  Parts 
260  through  266. 124.  270.  and  271  of 
Title  40  of  the  Code  of  Federal 
Regulations,  and  under  40  CFR  260.22. 
which  specifically  provides  generators 
the  opportunity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
■generator-specific"  basis  from  the 
hazardous  waste  lists. 
EFFECTIVE  DATE:  September  28. 1988- 

ADDRESSES:  The  public  docket  for  this 
final  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency.  401  M 
Street,  SW.,  (sub-basement). 
Washington.  DC  20460.  and  is  available 
for  viewing  from  900  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  Call  (202)  475-9327  for 
appointments.  The  reference  number  for 
this  docket  is  ••F-8a-USEF-FFFFF."  The 
public  may  copy  material  from  any 
regulatory  docket  at  a  cost  of  SO.l  5  per 
page. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information,  contact  the 
RCRA  Hotline,  toll  free  al  (BOO)  424- 
9346.  or  al  (202)  362-3000.  For  technical 
information  concerning  this  notice, 
contact  Robert  Kayser,  Office  of  Solid 
Waste  [OS-343).  U.S.  Environmental 
Prolection  Agency.  401  M  Street.  SW.. 
Washington,  DC  20460,  (202)  362-4536. 
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SUPPLEMENTARY  INFORMATION: 

1.  Background 

A.  Authority 

Under  40  CFR  260.20  and  260.22. 
facilities  nuy  petition  the  Agency  to 
remove  their  wastes  from  hazardous 
waste  control  by  excluding  them  from 
the  lists  of  hdzardous  wastes  contained 
dt  40  CFR  261.31  and  261.32.  Petitioners 
must  provide  sufricient  information  to 
EPA  to  allow  the  Agency  to  determine 
that  (1)  the  waste  to  be  excluded  is  not 
hazardous  based  upon  the  criteria  for 
which  it  was  listed,  and  (2)  that  no  other 
hdzardous  constituents  are  present  in 
the  wastes  at  levels  of  regulatory 
concern. 

B.  History  of  ibis  Rulemaking 

U.S.  Nameplate  Company 
(Nameplate).  Incorporated,  located  in 
Mount  Vernon.  Iowa,  petitioned  the 
Agency  to  exclude  from  hazardous 
waste  contra!  a  specific  waste  that  it 
generated.  On  December  18.  19&4, 
Nameplate  petitioned  the  Agency  to 
exclude  its  wastewater  treatment  sludge 
contained  m  its  unlmed.  on-site  surface 
impoundment.  On  July  23.  1986.  the 
Agency  proposed  to  deny  Nameplate's 
peiUion  based  on  the  fact  that  the 
impounded  wastewater  treatment 
sludge  contained  excessive  total 
constituent  concentr::;:cnc  of 
tnchioroethylene  (TCE)  (see  51  FH 
26428).  As  a  result  of  the  proposed 
decision  to  deny  this  petition. 
Nameplate  attempted  to  reduce  the 
waste's  total  constituent  concentration 
of  TCE  through  mechanical  aeration  of 
the  impounded  waste  During  the  public 
comment  period.  Nameplate  requested 
that  the  Agency  re-evaluate  the 
retreated  waste.  On  May  3.  1988.  after 
evaluating  the  petition  and  the 
information  submitted  by  Nameplate  on 
the  retreated  waste.  EPA  proposed  to 
exclude  Nameplate's  waste  from  the 
lists  of  hazardous  waste  under  40  CFR 
261  31  and  261  32  |see  53  FR  15704).  At 
the  same  time.  EPA  also  proposed  to 
deny  final  exclusion  for  those  wastes 
residues  that  were  derived  from  the 
petitioned  wastes  prior  to  their 
ret.-eatment, 

This  rulemaking  addresses  public 
comments  received  on  the  proposal  and 
finalizes  the  May  3,  1988  proposed 
exclusion  and  proposed  denial.  The 
Agency  would  also  like  to  correct  a 
minor  error  contained  m  the  proposed 
exclusion  (see  51  FR  15704).  The  volume 
of  the  petitioned  (retreated)  waste  was 
correctly  given  as  422  cubic  yards 
hfowever,  this  volume  was  estimated  by 
EPA  directly  from  a  spotcheck  sampling 
visit  to  the  Site,  and  was  not  based  on 
an  estimate  submitted  by  U.S. 


Nameplate  as  stated  in  the  May  3. 1988 

proposal. 

H.  Agency  Response  To  Public 
Comments 

The  Agency  received  only  one  public 
comment  on  the  proposed  rule.  The 
commenter  disagreed  with  the  Agency's 
proposed  decision  to  deny  Nameplate's 
petition  covering  those  wastes  located 
in  the  waste  management  unit  specified 
in  the  petition  that  are  derived  h'om  the 
petitioned  wastes  prior  to  iheir 
retreatment.  The  commenter  believed 
that  the  Agency's  proposed  decision  to 
deny  Nameplate  an  exclusion  covering 
those  wastes  located  in  the  waste 
management  umt  that  are  derived  from 
the  petitioned  wastes  prior  to  their 
retreatment.  was  wrong  because  no 
hazardous  wastes  exist  at  Nameplate's 
facility  and  because  EPA's  decision  was 
"based  on  flawed  input"  and  data 
subjected  to  re-evaluation  to 
substantiate  an  earlier  proposal  to  deny 
Nameplate's  petition.  The  commenter 
also  made  numerous  other  comments, 
which  are  not  germane  to  this  petition. 

When  hazardous  wastes  are  treated, 
remaining  residue  (e.g..  teachate,  sludge, 
and  soil/sludge  mixtures)  containing  or 
derived  from  the  waste  prior  to 
treatment  are  hazardous,  continue  to  be 
hazardous  until  excluded,  and  continue 
to  constitute  part  of  the  waste 
management  unit.  See  40  CFR 
261.3(c)(2)(i)  and  (d)(2).  Therefore,  a 
delisting  decision  applying  only  to  the 
treated  waste  does  not  affect  the 
regulatory  status  of  the  residual  wastes 
(or  the  waste  management  unit)  if  the 
untreated  waste  was  hazardous,  and  if 
waste  residue  containing  or  derived 
from  the  untreated  waste  may  still  be 
present  or  if  the  ur.liented  waste  already 
contaminated  or  is  likely  to  contaminate 
the  ground  water  in  the  future.  Since 
.Nameplate's  onginal  waste  contained 
TCE  at  sufficient  levels  to  contaminate 
ground  water,  and  ground  water 
contamination  with  TCE  is  present.  (See 
53  FR  15709  and  51  FR  26428).  the 
Agency  has  reason  to  believe  that  the 
untreated  waste  was  hazardous  and  that 
waste  residue  containing  or  derived 
from  the  untreated  waste  may  still  be 
present  and  likely  to  continue 
contaminating  the  ground  water. 
Consequently.  EPA  will  not  delist  the 
residual  wastes. 

EPA's  proposed  decision  was  not 
based  on  flawed  data  or  other  flawed 
input.  As  was  discussed  in  the  May  3, 
1988  proposal.  EPA's  proposed  decision 
was  based  on  (1)  analytical  data 
supplied  by  Nameplate.  (21  analytical 
data  obtained  through  EPA's  Region  VU 
Office,  and  (3)  analytical  results 
obtained  through  EPA  tleadquarter's 


August  12, 1986,  spot-check  sampling 
visit.  All  three  sets  of  data  support  the 
Agency's  decision  to  deny  a  portion  of 
Nameplate's  petition.  See  51  FR  26428. 
July  23. 1986;  53  FH  15704,  May  3. 1988; 
and  53  FR  22334.  |une  15.  1988  for  a 
detailed  explanation  and  evaluation  of 
the  analytical  data  submitted  by 
Nameplate  and  obtained  through  EPA 
Region  VII  and  EPA  Headquarters. 

In  responding  to  the  1986  proposed 
denial  decision,  this  commenter  claimed 
that  involvement  by  the  Agency's 
Region  VII  office  motivated  the 
proposed  decision.  It  is  the  Agency's 
long  standing  policy  to  coordmate  fully 
with  Regional  Offices  and  States  on 
delisting  petitions,  or  for  that  matter, 
any  issue  of  importance  to  these  offices. 
Such  coordination  serves  not  only  to 
inform  responsible  officials  but  also  to 
elicit  any  information  relevant  to  the 
issuels)  before  the  Agency.  In  this 
particular  case,  the  Regional  Office, 
which  administers  the  RCRA  program  in 
Iowa,  was  fully  consulted  and  provided 
analytic  testing  data  and  other 
information  showing  ground  water 
contamination  (in  ths  absence  of  any 
such  data  supplied  by  the  petitioner) 
which  was  subsequently  verified  by 
further  testing  noted  earlier.  In  full 
accord  with  all  applicable  laws  and 
relevant  regulations,  all  contacts  and 
informotion  supplied  to  EPA 
Headquarters  as  a  consequence  of  this 
coordination  are  in  the  RCRA  docket  for 
this  decision  and  have  been  made 
available  for  public  review  on  two 
separate  occasions. 

III.  Fmal  Agency  Oedsion 

A.  Retreated  Waste 

For  the  reasons  stated  in  the  May  3, 
1988  proposal,  the  Agency  believes  that 
Nameplate  has  successfully 
demonstrated  that  the  retreated 
wastewater  treatment  sludge  is  not 
hazardous.  Nameplate's  retreated 
wastewater  treatment  sludge  should  be 
excluded  from  hazardous  waste  control. 
The  Agency,  therefore,  is  granting  a 
final,  one-lime  exclusion  to  U.S. 
Nameplate  Company.  Incorporated, 
located  in  Mount  Vernon.  Iowa  for  its 
retreated  wastewater  treatment  sludge 
described  in  its  petition  as  EPA 
Hazardous  Waste  No.  F006.  This  one- 
time exclusion  only  applies  to  the 
retreated  wastewater  treatment  sludge. 

Although  management  of  the  Waste 
covered  by  this  petition  is  relieved  from 
Subtitle  C  jurisdiction,  the  generator  of  a 
delisted  waste  must  either  treat,  store, 
or  dispose  of  the  waste  in  an  on-site 
facility,  or  ensure  that  the  waste  is 
delivered  to  an  off-site  storage, 
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treatment,  or  disposal  facility,  either  of 
which  is  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste. 
Alternatively,  the  delisted  waste  may  be 
delivered  to  a  facility  that  beneficially 
uses  or  reuses,  or  legitimately  recycles 
or  reclaims  the  wafile,  or  treats  the 
waste  prior  to  such  beneficial  use.  reuse, 
recycling,  or  reclamation. 

B.  Residual  Waste  at  Nameplate's 
Surface  Impoundment 

For  the  reasons  stated  in  the  May  3. 
1988  proposal,  the  Agency  believes  that 
Nameplate  has  not  successfully 
demonstrated  that  the  residues  that 
were  derived  from  the  petitioned  wastes 
prior  to  retreatment  arc  not  hazardous. 
The  Agency  is.  therefore,  limiting  the 
scope  of  today's  decision  to  grant  an 
exclusion  only  to  Nameplate's  retreated 
waste,  and  not  to  exclude  residual 
wastes,  containing  or  derived  from  the 
treated  waste  that  are  still  present  at 
Nameplate's  surface  impoundment.  The 
effect  of  this  exclusion  is  that  the 
retreated  wastes  are  no  longer  subject  to 
or  regulated  by  Subtitle  C  and  may  be 
removed  from  Nameplate's  surface 
impoundment  and  managed  as  non- 
hazardous  wastes.  Nameplate's  unlined 
surface  impoundment,  having  held  a 
listed  hazardous  waste  appears  to  have 
caused  ground-water  contamination  and 
now  holding  residues  from  that  waste 
which  remain  hazardous,  will  continue 
to  be  defined  as  a  hazardous  waste 
management  unit  and  will  continue  to 
be  regulated  as  such  under  40  CFR  Parts 
260  through  268  and  the  permitting 
standards  of  40  CFR  Part  270. 

III.  Limited  Effect  of  Federal  Exclusion 

The  final  exclusion  being  granted 
today  is  being  issued  under  the  Federal 
(RCRA)  delisting  program.  States. 
however,  are  allowed  to  impose  their 
own,  non-RCRA  regulatory  requirements 
that  are  more  stringent  than  EPA's. 
pursuant  to  section  3009  of  RCRA.  These 
more  stringent  requirements  may 
include  a  provision  which  prohibits  a 
Federally  issued  exclusion  from  taking 
effect  in  the  Slate.  Since  a  petitioner's 
waste  may  be  regulated  under  a  dual 
system  {i.e..  both  Federal  (RCRAl  and 
State  (non-RCRA)  programs),  petitioners 
are  urged  to  contact  their  Slate 
regulatory  authority  to  determine  the 
current  status  of  their  waste  under  State 
law. 

IV.  Effective  Dale 

This  rule  is  effective  immediately.  The 
Hazardous  and  Solid  Waste 


Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here 
because  this  rule  reduces,  rather  than 
increases,  the  existing  requirements  for 
persons  generating  hazardous  wastes.  In 
light  of  the  unnecessary  hardship  and 
expense  that  would  be  imposed  on  this 
petitioner  by  an  effective  date  six 
months  after  promulgation  and  the  fact 
that  a  six  month  deadline  is  not 
necessary  to  achieve  the  purpose  of 
section  3010.  EPA  believes  that  this  rule 
should  be  effective  immediately  upon 
promulgation.  These  reasons  also 
provide  a  basis  for  making  this  nile 
effective  immediately,  upon 
promulgation,  under  the  Administrative 
Procedures  Act.  Pursuant  to  5  U.S.C. 
553(d). 

V.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  rule  to  grant  an  exclusion 
is  not  maior  since  its  effect  is  to  reduce 
the  overall  costs  and  economic  impact 
of  EPA's  hazardous  waste  management 
regulations.  This  reduction  is  achieved 
by  excluding  waste  generated  el  a 
specific  facility  from  EPA's  list  of 
hazardous  wastes,  thereby  enabling  the 
facility  to  treat  its  waste  as  non- 
hazardous.  There  is  no  additional 
economic  impact,  therefore,  due  to 
today's  rule. 

VI.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  60l-«12.  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e..  small  businesses,  small 
ot^anizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  not  have  an 
adverse  impact  on  small  entities  since 
its  elTecl  will  be  to  reduce  the  overall 
costs  of  EPA's  hazardous  waste 
regulations  and  is  limited  to  one  faciUty. 
Accordingly.  I  hereby  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 


regulation,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  materials.  Waste 
treatment  and  disposal.  Recycling. 

Authority:  Sl-c  3001  RCRA  42U.SC  fi921 

t)..ieS<;pteml^<T  21.1968. 
Joseph  Cannon. 

Artinn  Assistant  Admipistrator  Office  of 
Sulid  Waste  and  EmergtfPcy  Rvsponsa. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  amended 
as  follows; 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Pari  261 
continues  to  read  as  follows: 

Authority:  Sees.  1006.  2002(a|,  3001.  and 
3002  of  the  Solid  Waste  Disposdl  Act.  us 
amended  by  the  Resource  Conservation  «nd 
Recovery  Act  of  1976,  as  ampnded  (42  U  S  C 
6905.  6912(a),  6921,  and  69221 

PART  261,  APPENDIX  IXH  AMENDED  J 

2.  In  Table  1  of  Appendix  IX.  add  the 
following  wastestreams  in  alphabetical 
order. 

Appendix  IX— Wastes  Excluded  Under 
§  §  260  20  and  260^. 

Table    i.— Wastes    Excluded    From 
Non-Specific  Sources 

FadMy  Address     Waste  descnpfioo 


US  Nwneotata  Mount        Retraeied 

ConifWiy,  Inc.  Vemon,      iwaslewaicf 

Iowa-         Beatment 

sludges  (EPA 
Hazardous 
Waste  No  F006/ 
previously 
generated  tro^ 
eloctmptaong 
operctboos  3ftd 

currermy 
contained  m  an 
on-srte  surtace 
impoundment 
afier  September 
28  1988  The  <S 
s  one- lime 
eKCHrtKy  'O'  the 
retr«a)ed  wastes 
only  ^t^A 
eiclusion  does 
not  relieve  tiw 
tMuie  urM  from 
regulatory 
comptooce 
undor  Subtitle  C 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  36 

Suspension  of  Implementation  of  Final 
Rule  Relating  to  Eligibility  for  Health 
Services  From  the  Indian  Health 
Service  (IHS) 

agency:  Indian  Health  Service.  Public 

Health  Ser\rce,  HHS. 

action:  Suspension  of  effective  date. 

SUMMARY:  This  notice  suspends 
implementation  of  the  new  Indian 
Health  Service  (IHS)  eligibility 
regulation.  Because  of  concerns 
expressed  by  the  Congress  and  the 
Indian  Community  the  Department  has 
decided  to  suspend  implcmenlalion  of 
the  regulation  until  October  15,  198fi. 
DATES:  The  new  effective  date  for  the 
regulation  is  October  15. 1988. 
FOn  FURTHER  INFORMATION  CONTACT: 

Any  question  regardmg  this  notice 
should  be  brought  to  the  attention  of: 
Richard  J.  McCloskey.  Indian  Health 
Service.  Room  6A-20.  Parklawn 
Building.  5600  Kishers  Lane.  RockviUe, 
M^r\Und  2085" 

SUPPt^MENTARY  INFORMATION:  On 

September  16,  1967.  (52  FR  35044).  a  final 
rule  establishing  new  eligibility  criteria 
for  the  Indian  Health  Service  (IHS) 
program  was  published  m  the  Federal 
Register.  Congress  delayed 
implementation  of  the  new  rule  from 
March  16,  1988  to  September  16. 1988  by 
a  provision  m  the  fiscal  year  1988 
appropriation  statute  (section  315  of 
Pub.  L  100-202),  Both  the  Congress  and 
the  Indian  community  have  continjed  to 
express  concern  over  the  new  eligibility 
regulation  and  have  recommended  that 
the  IHS  conduct  further  studies  on  the 
impact  and  reiated  costs.  Consequently, 
by  this  notice  we  are  announcing  that 
the  IHS  Will  not  implement  the  new  rule 
on  September  16.  1988  but  will  hold 
implemen!d!ion  of  the  rule  in  abeyance 
until  October  15.  1988,  while  the  IHS 
considers  its  available  options  with 
respect  to  implementation  of  the 
regulation. 

Date;  September  19.  1988. 
Everett  R.  Rhoades. 
Oirf}!  lor.  Indian  Health  Service. 
|FR  Doc  86-J2023  Filed  9-27-68;  8:45  am) 
BIUJHG  CODE  4I60~1»-H 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Pan  64 

[Docket  No.  FEMAI 

List  of  Communities  Eligible  for  the 
Sale  of  Flood  Insurance;  Correction 

AGENCV:  Federal  Emergency 
Management  Agency.  FEMA. 
action:  Final  rule. 

SUMMARY:  This  document  makes 
correction  to  final  rule.  List  of 
Communities  Eligible  for  the  Sale  of 
Flood  Insurance,  published  on  August 
30.  1988.  at  53  FR  331  jb.  Docket  No.  6804. 
The  City  of  Keytesville.  Missouri  is 
erroneously  shown  as  a  suspended 
community  as  of  |uly  4. 1968,  Remove 
the  word  "Suspension"  and  insert  the 
word  "Regular". 

The  City  of  Keytesville  was  enrolled 
directly  into  the  Regular  phase  of  the 
National  Flood  Insurance  Program 
(NFIPlonIuly4. 19B8. 
FOR  FURTHER  INFORMATION  CONTACT. 
Frank  H,  Thom<is,  Assistant 
Administrator.  Office  of  Loss  Reduction. 
Federal  Insurance  Administration,  (202) 
646-2717,  Federal  Center  Plaza.  500  C 
Street.  SW..  Washington.  DC.  20472. 

List  of  Subjects  to  44  CFR  Part  64 

Flood  insurance  and  floodplains. 
1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Aulhorily:  42  USC.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  F..0. 12127. 

Issued:  Septamber  21. 1986. 
tiarold  T.  Duryee, 
Administrator,  Federal  Insurance 
Administration. 

[FR  Doc  fl8-22170  Filed  9-27-68;  8:45  am) 
BILLING  COOC  en»-31-tt 


FEDERAL  COMMUNICATIONS 

COMMISSION 

47  CFR  Part  73 
IFCC  8»-194] 

Policy  Statement;  Clariricatlon  of  the 
Commission  s  Rules  Pertaining  to 
Broadcast  Station  Remote  Control 
Operation 

agency:  Federal  Communications 

Commission. 

ACTION:  Policy  statement. 

SUMMARY:  This  action  is  taken  to  clarify 
rules  relating  to  the  remote  control  of 
broadcast  stations.  It  is  necessary  in 
order  for  the  Commission  to  efficiently 
respond  to  numerous  inquiries 


concerning  the  applicability  of  the 
broadcast  remote  control  rules  to 
specific  types  of  remote  control  systems. 
Its  intended  effect  is  to  reduce  or 
eliminate  misinterpretation  of  the  rules 
during  the  design  of  transmitter  remote 
control  systems,  particularly  those 
which  utilize  dial-up  telephone  circuits. 
EFFECTIVE  DATE:  September  26. 1988. 
AOORESS:  Federal  Communications 
Commission.  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
lames  E,  McNally.  |r .  Muss  Medin 
Bureau.  (202)  632-9600, 
SUPPLEMENTARY  INFORMATION:  This  is 

the  complete  text  of  the  Commission's 
Public  Notice  adopted  on  |une  6. 1988 
and  released  on  September  12.  1988. 

Clarification  of  The  Commission's  Rules 
Pertaining  To  Broadcast  Station 
Transmitter  Remote  Control  Operation 

This  notice  is  issued  in  response  to 
the  many  questions  received  concerning 
use  of  the  public  switched  telephone 
network  for  the  remote  control  of 
broadcast  transmitters,  and  to  clarify 
the  Emergency  Broadcast  System  (EBS) 
equipment  and  operating  requirements 
when  off-premises  remote  control  points 
are  used. 

A  number  of  licerxsees  have  expressed 
uncertainty  concerning  the  application 
of  the  Commission's  remote  control 
rules  to  telephone  "dial-up"  systems. 
The  remote  control  rules  are  contained 
in  55  73.1400  and  73.1410  of  our  Rules, 
and  were  published  in  MM  Docket  64- 
110.  {See  Report  and  Order.  49  FR  47608. 
published  December  6. 1984.)  In 
formulating  the  new  remote  control 
rules,  we  recognized  that  transmitters 
had  become  more  reliable,  and  that 
advancmg  technology  had  created  very 
rehable  remote  control  systems  as  well. 
Thus,  we  intended  to  lessen  the 
equipment  burden  on  licensees 
considerably  and  to  provide  for  the 
maximum  flexibility  permitted  under  the 
Communications  Act  of  1934,  as 
amended  ("Act"). 

However,  flexibility  is  somewhat 
limited  by  the  statutory  requirement  of 
section  318  of  the  Act,  which  slates  that 
a  licensed  person  must  be  on  duty  and 
in  charge  of  the  broadcast  transmitter 
apparatus  during  periods  of  operation. 
This  obligation  is  expressed  in  5  73. 1860 
of  the  Rules,  and  must  apply  to  all 
remote  control  systems.  In  addition. 
broadcasters  must  comply  with  EBS 
requirements  contained  in  §§  73.926 
through  73.937,  regardless  of  the 
transmitter  monitoring  and  control 
system  used.  Specific  guidelines 
regarding  remote  control  operation  are 
contained  m  |  73. 1410.  These  rules  were 
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designed  to  be  general  enough  so  that 
they  would  cover  all  broadcast  station 
transmitter  remote  control  systems, 
regardless  of  the  method  used  in 
performing  monitoring  and  control 
functions,  and  to  provide  a  regulatory 
framework  within  which  broadcasters 
could  design  their  remote  control 
systems.  We  do  not  contemplate 
specifying  all  permissible  remote  control 
techniques.  However,  recognizing  that  it 
would  be  beneficial  to  clarify  certain 
aspects  of  the  remote  control  rules, 
particularly  with  regard  to  telephone 
dial-up  systems,  we  believe  the  public 
interest  would  be  served  through 
publication  of  the  following  twelve 
guidelines. 

1.  The  FCC  does  not  specify  the 
parameters  that  must  be  monitored  or 
adjusted  by  remote  control  systems 
because  these  can  vary  from  station  to 
station  depending  on  the  nature  of  the 
facilities.  A  licensee  bears  full 
responsibility  both  to  operate  within  the 
terms  of  the  station  authorization  and 
all  applicable  rules.  Thus,  remote 
control  and  monitoring  capability  must 
be  appropriate  to  the  particular 
circumstances. 

2.  Dial-up  telephone  circuits. 
dedicated  telephone  circuits,  special 
remote  pickup  unit  (RPU)  cue  and 
control  or  microwave  channels,  and 
other  systems  are  acceptable  for 
metering,  adjustments  and  control  of 
broadcast  station  operations. 

3.  Authorized  personnel  (including  the 
Chief  Operator)  may  obtain  technical 
data  and  adjust  the  transmission  system 
by  telephone  from  any  location. 
However,  this  does  not  negate  the 
requirement  that  stations  have  a 
designated  operator  on  duty  at  a  fixed 
posit. on. 

4.  When  a  dial-up  telephone  circuit  is 
used  for  transmitter  remote  control,  the 
station  licensee  must  either 

(a)  Ensure  that  the  dial-up  circuit 
remains  available  at  alt  limes  for  the 
exclusive  use  of  the  duty  operator;  or, 

(bl  Provide  a  means  for  the  operator 
(0  interrupt  or  preempt  any  other 
telephone  access  to  the  remote  control 
equipment  at  the  transmitter. 
Alternatively,  the  station  licensee  may 
employ  a  method,  independent  of  the 
basic  dial-up  circuit,  which  enables  the 
duty  operator  to  turn  the  transmitter  off. 
Possible  methods  include,  but  are  not 
limited  to  use  of  interruptions  to 
program  audio,  a  second  dial-up  circuit, 
mi(  rowave  studio-to-transmitter  links 
(STLs).  or  continuous  radio  frequency 
cueing  and  control  circuits. 

The  duty  operator  must  be  in  control 
of  the  transmitter  at  all  times  and  the 
station  must  be  able  to  meet  its  EBS 
responsibilities  without  delay. 


5.  Remote  control  systems  that  rely, 
either  wholly  or  in  part,  on  portable 
paging  receivers  or  mobile  telephones  to 
contact  the  duty  operator  do  not  excuse 
(he  duty  operator  from  the  requirement 
to  be  continually  present  at  the  fixed 
remote  control  location,  to  have  a 
positive  means  to  interrogate  the 
transmitter,  to  turn  the  transmitter  off, 
and  to  monitor  EBS  alerts  and  to  carry 
out  EBS  functions  (if  assigned  to  the 
duty  operator).  See  \\  73.1860(a)  and 
73.1410(a). 

6.  The  duty  operator  can  be  located  at 
any  fixed  location  and  employed  in 
other  duties  that  do  not  detract  from 
continuous  attendance  and  the  ability  to 
respond  to  operational  requirements. 
For  example,  a  disc  jockey  can  be 
designated  as  the  duty  operator, 
provided  thai  there  is  sufficient 
transmitter  monitoring  and  control 
equipment  in  the  studio.  See 

5  73.1860(d).  Also.  EBS  responsibilities 
may  limit  operator  locations.  See 
§  73.932. 

7.  Duly  operators  may  be  employed  to 
supervise  more  than  one  station 
concurrently,  provided  such  additional 
employment  does  not  hamper  their 
ability  to  respond  to  the  transmission 
system  operating  requirements  and  the 
EBS  requirements  of  each  station. 

a  Automatic  alarms  and  warnings  of 
out-of-lolerance  conditions  that  may 
result  in  interference  must  be  directed  to 
the  duty  operator  first.  If  a  corrective 
response  is  not  received  by  the  remote 
control  master  equipment  from  the  duty 
operator  within  five  minutes,  the  remote 
control  system  must  turn  the  transmitter 
off  automatically.  See  §  73.1410(el. 

9.  Automatic  alarms,  warnings  and 
indications  must  be  unambiguous  and  of 
sufficient  precision  lo  enable  the 
operator  lo  properly  assess  an  out-of- 
lolerance  condition. 

10.  The  licensee  is  responsible  for 
ensuring  that  the  remote  control  system 
is  tested  and  calibrated  as  often  as  is 
necessary  to  ensure  its  proper  operation. 
The  test  cycle  will  depend,  in  part,  on 
the  reliability  and  stability  of  the 
equipment  used, 

11.  The  licensee  has  three  hours  to 
restore  remote  monitoring  of  its 
operating  parameters  if  its  monitoring 
system  fails.  If  monitoring  has  not  been 
restored  within  three  hours,  either  the 
station  must  have  a  duty  operator  in 
control  of  the  transmitter  at  the 
transmitter  site,  or  the  station  must  shut 
down.  The  rules  do  not  specify  a  certain 
time  by  which  a  licensee  must  be  able  to 
restore  remote  control  capability  it  such 
capability  is  lost,  provided  that  the 
monitoring  system  is  functioning 
properly.  However,  if  an  out-of- 
tolerance  condition  having  an 


interference  potential  develops  and  the 
licensee  cannot  adjust  the  transmitter 
parameters  to  within  the  tolerances 
prescribed  in  the  rul^s.  the  station  is 
required  lo  shut  down  immediately-  The 
ability  to  turn  the  transmitter  off  must 
be  available  to  the  operator  at  all  limes, 
without  exception. 

12  Regardless  of  the  remote  control 
point  in  use.  each  station  must  comply 
with  EBS  requirements,  which  include 
the  requirement  that  a  slaff  member 
monitor  the  EBS  receiver  and  have  the 
capability  to  activate  the  EBS  encoder 
promptly  and  broadcast  EBS  tests  and 
emergency  action  announcements.  The 
transmitter  duty  operator  at  a  localion 
other  than  the  main  studio  (off  premises) 
can  also  be  responsible  for  the  station's 
EBS  obligations.  That  operator  must 
have  the  monitoring  receivers  and  the 
facilities  needed  to  transmit  the 
attention  signal  and  make  appropriate 
announcements  and  programming 
changes.  Additionally,  participating 
stations  must  have  the  capability  to 
broadcast  national  emergency  and 
presidential  messages  live  as  they  are 
originated.  (Nonparticipating  stations 
are  required  lo  leave  the  air  after 
transmitting  the  attention  signal  and  the 
EBS  sign-off  message.)  See  §§  73.932 
and  73.933  in  particular. 

Mass  Media  Bureau  conlaci — Idmea  E. 
McNally.  |r..  202-632-0660. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting.  Television 
broadcasting.  Remote  control. 
Federal  Communica lions  Commission. 
H.  Walker  Feasler  III. 
Actitjfi  Secretary. 

(FR  Dw.,  86-22124  Filed  9-27-88;  8:45  am| 
HLIMG  COOC  67t3-«1-« 


DEPARTMENT  OF  DEFENSE 

46  CFR  Parts  223  and  252 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement; 
Drug-Free  Work  Force 

agency:  Dtjpartment  of  Defense  (DoD). 
ACTION:  Interim  rule  and  request  for 

comment. 

8UMiyiAHV:The  interim  rule  slates  DoD's 
policy  on  a  drug-free  work  force  and 
provides  a  contract  clauses  for  use  with 
solicitations  and  contracts  meeting 
specific  criteria. 

EFFECTIVE  DATE:  October  31,  1988.  for 
solicitations  and  resulting  contracts 
issued  on  or  after  that  date  that  meet  the 
criteria  in  section  2237504.  To  the  evtent 
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possible.  Cuntracting  Officers  should 
include  the  clause  in  sohcifations  issued 
before  October  31,  1988. 
COMMENT  DATE:  Comments  an  the 
interim  ruie  should  be  submitted  to  the 
dddress  shown  below  on  or  before 
November  28.  1988. 

ADDRESS:  Interested  parties  should 
s'jbmif  written  comments  to:  Defense 
AcquisiUon  Reguldtory  Council.  ATTN: 
Mr.  Chdrles  W.  Lioyd.  Executive 
Secretary.  DAR  Council.  ODASD  (P)/ 
DARs.  cjo  OASD  (P&L  (MRS),  Room 
3D139.  The  Pentagon.  Washington,  DC. 
20301-3062.  Please  cite  DAR  Case  38-83 
in  all  correspondence  related  to  this 
subjec!. 

FOR  FURTHER  INFORMATtOM  CONTACT. 

Mr  Gurden  E.  Drake.  Office  of  the 
Assistant  General  Counsel  (Logistics). 
(202)697-6921. 

SUPPLEMENTARY  INFORMATION! 

A.  Background 

The  Secretary  of  Defense  has  issued 
policy  concerning  use  of  illegal  drugs  by 
the  Amencan  work  force  as  it  affects 
defense  contracts.  This  intenoi  ruie  sets 
forth  thd!  policy  and  provides  for  use  of 
a  contract  clause  in  those  acquisitions 
involving  access  to  classified 
information  or  where  the  contracting 
officer  determines  that  such  a  clause  is 
necessary  m  the  interest  of  National 
Security,  health  or  safely. 

B.  Regulatory  Flexibility  Act 

This  intenm  rule  is  not  expected  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C  601  et  aeq.. 
because  the  impact  m  context  of  ihe 
apphcation  criteria  should  be  minimal 
on  small  businesses  An  initial 
regulator^'  flexibility  analysis  has 
therefore  not  been  performed. 
Comments  are  mvited  from  small 
bus;nesses  and  other  interested  parties. 
Comments  from  small  entities 
noncemmg  the  affected  DFARS  Subpart 
will  also  be  considered  in  accordance 
with  Section  610  of  the  Act  Such 
comments  must  be  submitted  separately 
and  cite  DAR  Case  88-610  in 
correspondence 

C.  Paperwork  Reduction  Act 

The  PapePA'ork  Reduction  Act  does 
not  apply  because  this  rule  does  not 
impose  any  reporting  or  recordkeeping 
requirements  or  coliection  of 
information  from  offerors,  contractors  or 
members  o/  the  public  which  require 
0MB  approval  under  44  VSC  3501  et 


D.  Delermination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authonty  of  the  Secretary  of  Defense 
to  issue  this  coverage,  This  action  is 
necessary  to  implement  policy  from  the 
Office  of  the  Secretary  of  Defense  in 
keeping  with  Federal  goals  to  eliminate 
the  use  of  illegal  drugs  and  provide  for  a 
dnig-free  work  force. 

List  of  Subjects  in  44  CFR  Parts  223  and 
252 

Government  procurement. 
CbarlM  W.  Uoyd. 

Executive  Secretary,  Defense  AcqwMJtion 
Regulatory  Council 

Therefore.  48  CFR  Parts  223  and  252 
are  amended  as  follows: 

1.  The  authonty  citation  for  48  CFR 
Parts  223  and  252  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35.  and  DuD  FAR  Supplement 
201.301. 

PART  22}— ENVIRONMENT, 
CONSERVATION  AND 
OCCUPATIONAL  SAFETY 

2,  A  new  Subpart  223.75,  consisting  of 
sections  223.7500  through  23.7504.  is 
added  to  read  as  follows: 

Subpart  223,75 — Drug-Free  Work  Force 

Sec, 

223.7500  Scope  of  subpart. 

223.7501  Pobcy. 

223.7502  Definitiona. 

223.7503  General. 

223  7504     Contract  H.iiise 

Subpart  223.75— Oru9-Free  Work 
Forc« 

223.7500    Scope  of  subpart 

This  subpart  prescnbes  policies  and 
procedures  concerning  drug  abuse  as  i1 
impacts  on  the  performance  of  defense 
contracts.  Departments  may  establish 
special  procedures  as  they  determine 
necessary  to  satisfy  their  miosion 
requirements. 

23.7501     Policy. 

It  is  the  policy  of  the  Department  of 
Defense  that  defense  contractors  shall 
maintain  a  program  for  achieving  a 
drug-free  work  force. 

223.7502    Definitions. 

"Illegal  drugs. '  as  used  in  this 
subpart,  means  conlroUed  substances 
included  in  Schedule  I  and  IL  as  defined 
by  section  80216]  of  Title  21  of  the 
United  States  Code,  the  possession  of 
which  is  unlawful  under  Chapter  13  of 
that  Title.  The  term  "illegal  drugs"  does 
not  mean  the  use  of  a  controlled 


substance  pursuant  to  a  valid 
prescnption  or  other  uses  authorized  by 
law, 

"Employee  in  a  sensitive  position."  as 
used  in  this  subpart,  means  an  employee 
who  has  been  granted  access  to 
classified  information;  or  employees  in 
other  positions  that  the  contractor 
determines  involve  National  Security, 
health  or  safety,  or  functions  other  than 
the  foregoing  requiring  a  high  degree  of 
trust  and  confidence. 

223.7503  General 

(a)  The  use  of  illegal  drugs,  on  or  off 
duty,  is  inconsistent  with  law-abiding 
behavior  expected  of  all  citizens. 
Employees  who  use  illegal  drugs,  on  or 
off  duty,  tend  to  be  less  productive.  less 
reliable,  and  prone  lo  greater 
absenteeism  resulting  in  the  potential 
for  increased  cost,  delay,  and  risk  to  the 
government  contracL 

(b|  The  use  of  illegal  drugs,  on  or  off 
duty,  by  employees  can  impair  the 
ability  of  those  employees  to  perform 
tasks  that  are  critical  to  proper  contract 
performance  and  can  also  result  in  the 
potential  for  accidents  on  duty  and  for 
failures  that  can  pose  a  serious  threat  to 
national  secunty.  health,  and  safety. 

(c)  The  use  of  illegal  drugs,  on  or  olT 
duly,  by  employees  m  certain  positions 
can  result  in  le&s  than  the  complete 
reliability,  stability,  and  good  judgment 
that  are  consistent  with  access  lo 
sensitive  information.  Use  of  illegal 
drugs  also  creates  the  possibility  of 
coercion,  influence,  and  irresponsible 
action  under  pressure  that  may  pose  a 
serious  risk  to  national  security,  and 
health  and  s^ifety. 

223.7504  Contract  clause. 

The  contracting  officer  shall  insert  ihe 
clause  at  252.223-7300  in  all  solicitations 
and  contracts  that  meet  the  following 
criteria: 

(a)  All  contracts  involving  access  to 
classified  information: 

(b)  Any  other  contract  when  the 
contracting  ofTicer  determines  that 
inclusion  of  the  clause  is  necessary  for 
reasons  of  national  security  or  for  the 
purpose  of  protecting  the  health  or 
safely  of  those  using  or  affected  by  the 
product  of  or  the  performance  of  Ihe 
contract  (except  for  commercial  or 
commercial-type  products  (see  FAR 
11.001)). 

(c)  This  clause  does  not  apply  to  a 
contract,  or  to  that  part  of  a  contract, 
that  is  to  be  performed  outside  of  the 
United  States,  its  temlories,  and 
possessions,  except  as  otherwise 
determined  by  the  contracting  officer. 
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PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.223-7500  is  added  to 
read  as  follows: 

2S2.223-7500    Drug-trM  work  forc«. 

As  prescribed  in  223.7504.  insert  the 
following  clause: 
Drug-Free  Work  Force  (Sep  1988) 

(a)  Derinilions    ■Illegal  drugs."  as  used  in 
this  ciciuse.  means  controlled  substances 
included  in  Schedule  I  and  It.  as  defined  by 
section  802(6)  of  Title  21  of  the  United  States 
Code,  the  possession  of  which  is  unlawful 
under  Chapter  13  of  that  Tiile.  The  term 
"illegal  drugs"  does  not  mean  the  use  of  a 
controlled  substance  pursuant  to  a  valid 
prescription  or  other  uses  authorized  by  law. 
"Employee  in  a  sensitive  position."  as  ustid 
in  this  clause,  means  an  employee  who  has 
been  granted  access  to  clsssified  tnformalion: 
or  employees  in  other  positions  thai  the 
contractor  determines  involve  national 
security,  health  or  safety,  or  functions  other 
than  Ihe  foregoing  requiring  a  high  degree  of 
trust  and  confidence- 
lb)  The  Contractor  agrees  to  instiiule  and 
maintain  a  program  for  achieving  the 
objective  of  a  drug-free  work  force.  While 
this  clause  defines  cnleria  for  such  a 
program.  Contractors  are  encouraged  to 
implement  alternative  approaches 
comparable  to  the  criiena  in  paragraph  (c) 
below  that  are  designed  to  achieve  the 
objectives  of  this  clause. 

(c)  Contractor  programs  shall  include  the 
following,  or  appropriate  alternatives: 

11)  Employee  assistance  programs 
emphasizing  high  level  direction,  education, 
counseling,  rehabilitation,  and  coordination 
with  available  community  resources: 

(2)  Supervisory  training  to  assist  in 
identifying  and  addressing  illegal  drug  use  by 
Contractor  employees: 

(3)  Provision  for  selfreferrals  as  well  as 
supervisory  referrals  to  treatment  with 
maximum  respect  for  individual 
confidentiality  consistent  with  safety  and 
security  issues: 

(4)  Provision  for  identifying  illegal  drug 
users,  including  testing  on  a  controlled  and 
carefully  monitored  basis.  Employee  drug 
testing  programs  shall  be  established  taking; 
account  of  the  following: 

(i)  The  Contractor  shall  establish  a  program 
that  provides  for  testing  for  the  use  of  illegal 
drugs  by  employees  in  sensitive  pusittons. 
The  extent  of  and  criteria  for  such  testing 
shall  be  determined  by  the  Contractor  based 
on  considerations  that  include  the  nature  of 
the  work  t>eing  performed  under  the  contract, 
the  employee's  duties,  the  efficient  use  of 
Conlraclor  resources,  and  the  risks  lo  public 
health,  safely,  national  security  thai  could 
result  from  the  failure  of  an  employee 
adequately  to  discharge  his  or  her  position. 

(ii)  In  addition,  the  Contractor  may 
establish  a  program  for  employee  drug 
testing — 

(A)  When  there  is  a  reasonable  suspicion 
thai  an  employee  uses  illegal  drugs;  or 

(B)  When  a  employee  has  been  involved  in 
an  accident  or  unsafe  pracltcc: 


(C)  As  part  of  or  as  a  follow-up  lo 
counseling  or  rehabilitation  for  illegal  drug 
use: 

(D)  As  part  of  a  voluntary  employee  drug 
testing  program. 

(tii)  The  Conlraclor  may  establish  a 
program  lo  test  applicants  for  employment  for 
illegal  dnig  use. 

(iv)  For  the  purpose  of  administenng  this 
clause,  testing  for  illegal  drugs  may  be  limited 
to  those  substances  for  which  testing  is 
prescribed  by  section  2-1  of  Subpart  B  of  the 
"Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  ProRrams,"  (53  FR 
11980  (April  It.  1988)).  issued  by  the 
Department  of  Health  and  Human  Serx'ices. 

(d)  Contractors  shall  adopt  appropriate 
personnel  procedures  to  deal  with  employees 
who  are  found  to  be  using  drugs  illegally. 
Contractors  shall  not  allow  any  employee  to 
remain  on  duly  or  perform  In  a  sensitive 
position  who  is  found  to  use  illegal  drugs 
until  such  time  as  the  contractor,  in 
accordance  with  procedures  established  by 
the  contractor,  determines  that  the  employee 
may  perform  in  such  a  posiUon. 

(e)  The  provisions  of  this  clause  pertaining 
to  drug  testing  programs  shall  not  apply  to 
Ihe  extent  they  are  inconsistent  with  slaie  or 
local  law.  or  with  an  existing  collective 
bargaining  agreement:  provided  that  with 
reaped  to  the  latter,  the  Contractor  agrees 
thai  those  issues  that  are  in  conflict  will  he  a 
subject  of  negotiation  at  the  next  collective 
bargaining  session. 

(End  of  clause) 

(PR  Doc-  88-22335  Filed  9-27-88;  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  644 

(Docket  No.  80625-81831 

Atlantic  Billfishes 

AGENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Final  rule. 

SUMMARY:  NOAA  issues  this  final  rule 
to  implement  the  Fisher\'  Management 
Plan  for  Atlantic  Billfishes  (FMP)-  This 
rule  (1)  prohibits  the  sale  in  the  United 
States  of  blue  marlin.  while  marlin. 
sailHsh,  and  spearfish  caught  in 
specined  portions  of  the  Atlantic  Ocean. 
(2)  establishes  minimum  sizes  for 
possession  of  blue  marlin.  white  marlin. 
and  sailfish  shoreward  of  the  outer 
boundary  of  the  exclusive  economic 
zone  (F.RZ)-  (3)  prohibits  possession  of 
billfish  shoreward  of  the  outer  boundary 
of  the  EEZ  by  pelagic  longlinc  and  drift 
net  vessels,  (4)  restricts  the  possession 
or  retention  of  billfish  shoreward  of  the 
outer  boundary  of  the  EEZ  to  those 
caught  by  rod  and  reel,  and  (5)  requires 


catch  and  effort  reports  from  selected 
billfish  tournaments.  The  intended 
effects  of  this  rule  are  to  reduce  fishing 
mortality  on  billfish.  maintain  the 
highest  availability  of  billfish  to  the  U.S. 
recreational  fisherj',  optimize  the  social 
and  economic  benefits  to  the  Nation  by 
resei^'ing  the  billfish  resource  for  the 
U.S.  recreational  fishery,  and  increase 
understanding  of  the  condition  of  the 
billfish  stock  and  the  billfish  fisher\-- 
CFFECTIVE  dates:  October  28.  1988. 
except  §  644.7(g)  and  §  &44.24(b|  which 
are  effective  December  27, 1988- 
Sections  644.7(gl  and  644.24(b)  contain  a 
collection  of  information  requirement 
recently  submitted  to,  and  not  yet 
approved  by.  the  Office  of  ManagemenI 
and  Budget  (OMB).  If  that  requirement  is 
not  approved  by  OMB  before  the  latter 
effective  date  above,  thai  dale  will  be 
extended  by  further  notice  in  the 
Federal  Register. 
ADDRESSES:  Comments  on  the 
coileclion-of-informatjon  requirements 
should  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washinglon.  DC  20503  (Attention:  Desk 
Officer  for  NOAA)  and  to  Rodney  C. 
Dalton.  Southeast  Region,  NMFS.  9450 
Kogcr  Boulevard.  St.  Petersburg,  FL 
33702. 

FOR  FURTHER  INFORMATION  CONTACT. 
Rodney  C  Dalton.  8i:Mi93-3722, 
SUPPLEMENTARY  INFORMATION:  The  FMP 
was  prepared  jointly  by  the  South 
Atlantic.  New  England.  Mid-Atlantic 
Gulf  of  Mexico,  and  Caribbean  Fisher>' 
Management  Councils  (Councils).  A 
notice  of  its  availabililv  was  published 
in  the  Federal  Register(53  FR  21501. 
|une  a.  1988).  This  rule  implements  the 
FMP.  which  establishes  a  management 
regime  for  Allanlic  billfishes  shoreward 
of  the  outer  boundary  of  the  EEZ  of  the 
Atlantic  Ocean.  Gulf  of  Mexico,  and 
Caribbean  Sea,  and  regulates  the 
possession  and  sale  in  the  United  Stales 
of  billfish  harvested  from  specified 
areas  of  the  Atlantic  Ocean.  The  species 
addressed  by  the  FMP  are  sailfish. 
Istiophorus phtypterus:  while  marlin, 
Tetrapturus  albidus:  blue  marlin, 
Makoira  nigricans:  end  longbill 
spearfish.  Tetrapturus  pfluegeri. 
The  FMP  objeclives  follow: 

(1)  Maintain  Ihe  highest  availability  of 
billfish  lo  the  U.S.  recreational  fishery 
by  implementing  conservation  measures 
thai  will  reduce  fishing  mortality. 

(2)  Optimize  the  social  and  economic 
benefits  lo  the  Nation  by  reser\ing  Ihe 
billfish  resource  for  its  traditional  use. 
which  in  the  Allanlic  EEZ  is  almost 
entirely  a  recreational  fishery-.  In  Ihe 
Caribbean,  where  billfish  are  used  as 
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food,  there  is  both  a  recreational  fishery 
and  a  small-scale  handline  Tishery. 

i  3  j  Increase  understanding  uf  the 
"ondition  of  the  billTish  stocks  and  the 
bilifjsh  fishery. 

One  the  basis  of  data  presented  in  the 
FMP  and  m  the  "Source  Document  for 
the  Fisherv  Management  Plan  for  the 
AM  mtic  Billfishes"  (March  1988: 
prepared  by  the  South  Atlantic  Fishery 
Management  Council  in  cooperation 
with  the  New  England.  Mid-Atlantic. 
Ciribbean.  and  Gulf  of  Mexico  Fishery- 
Management  Councils),  the  Councils 
concluded  that  the  greatest  overall 
benefit  to  the  Nation  would  result  from 
re<ipn.ing,  to  the  extent  possible,  biilfish 
OLCurring  shoreward  of  the  outer 
boundary  of  the  EEZ  for  the  U.S. 
recreational  fishery.  Consequently, 
under  the  FMP,  only  traditional 
recredtional  fishing  gear  (i.e..  rod  and 
reel]  may  be  used  in  a  directed  fishery 
for  biilfish  shoreward  of  the  outer 
boundary  of  the  EEZ  of  the  Atlantic 
Ocean.  Guif  of  Mexico,  and  Caribbean 
Sed  The  FMP  will  provide  an  exemption 
from  prohibition  of  sale  for  a  small- 
scrtle  arfisanai  handlme  fishery  m 
Puerto  Rico  when  certain  cfjnditions 
related  to  permitting  and  recordkeepmg 
have  been  established  and  approved  by 
the  Councils. 

History  of  the  nsher>',  problems  in  the 
fishery,  specification  of  optimum  yield, 
and  the  management  measures 
contained  m  the  FMP  were  fully 
discussed  in  the  proposed  rule  (53  FR 
24462.  fune  29. 1988)  and  are  not 
repeated  here. 

Comments  and  Responses 

NO.AA  received  413  comments  from 
recreational  fisherroen.  sportfishing 
cSubs  conservation  organizations,  and 
boat  and  tackle  manufacturers  in 
support  of  the  FMP  and  proposed  rule 
Objections  to  various  aspects  of  the 
proposed  rule  were  made  through  a 
petition  signed  by  over  100  handgear 
fisiiermen.  40  form  letters  from 
charterbodt  operators,  and  11  sets  of 
comments  submitted  by  individuals. 
commercial  fishing  organizations, 
dissenting  members  of  two  fishery 
management  councils,  the  Small 
Business  Administration,  a  foreign 
fishing  organization,  a  foreign  fisheries 
agencv.  and  two  major  taxidermy  firms. 
Technical  corrections  to  the  proposed 
rule  submitted  by  the  U.S.  Coast  Guard 
are  addressed  m  the  Chdnges  from  the 
Proposed  Rule  section.  Comments  and 
responses,  grouped  by  subfect  area,  are 
summarized  as  follows. 

Corrsislency  with  NationaJ  Standards 

Most  commenters  who  opposed 
aspects  of  the  FMP  and  the  proposed 


iTile  stated  or  implied  that  the 
prohibition  of  sale  and  the  ban  on 
possession  of  biilfish  by  pelagic  longline 
or  drift  net  vessels  would  violate 
national  standard  4-  An  organization 
representing  commercial  fishing 
interests  suggested  that  the  rule  would 
also  violate  national  standards  1.  2,  and 
5, 

Under  national  standard  1.  one 
commenter  argued  that  the  FMP  does 
not  estaWish  an  optimum  yield  (OY) 
which  is  consistent  with  the  Magnuson 
Fisheries  Ojnservation  and 
.Management  Act  iMagnuson  Act)  and 
that  there  is  no  evidence  to  suggest  that 
allocation  to  the  recreah^jnal  sector 
maximizes  benefits  to  the  Nation.  The 
Councils  have  defined  OY  as  the 
greatest  number  of  biilfish  that  can  be 
c.Tufiht  by  the  recreational  fishery 
(  nnsistent  with  the  provisions  of  the 
FMP-  This  definition  recognizes  that  the 
directed  fishery  for  bitlfish  in  the  United 
States  has  traditionally  been  a 
ref:reational  fishery  with  substantial 
economic  and  social  value  to  the  Nation. 
The  VW?  includes  both  qiialitfllive  and 
quantitative  information  indicating  that 
the  proposed  measures,  designed  to 
achieve  OY,  will  result  in  benefits  thai 
exceed  costs.  NCAA  believes  that  the 
FMP  is  consistent  with  national 
standard  1  and  that  the  defined  OY  is 
supportable.  This  commenter  also  stated 
that  national  standard  2  was  violated 
because  there  is  uncertainty  regarding 
maximum  sustainable  yield  estimates. 
The  FMP  acknowledges  this  and  other 
limitations  of  available  data.  National 
standard  2  requires  that  management 
measures  be  based  on  the  best  scientific 
data  available.  Despite  the  referenced 
uncertainty.  NOAA  concludes  that  the 
best  available  data  were  used  and  that 
the  management  action  is  adequately 
supported. 

National  standard  4  requires  that  any 
allocation  of  fishing  privileges  must  be 
fair  and  equitable  to  all  fishermen, 
reasonably  calculated  to  promote 
conservation,  and  carried  out  in  such 
manner  that  no  particular  entity 
acquires  an  excessive  share  of  such 
privileges.  Several  commenters 
suggested  that  the  prohibition  of  sale. 
ban  un  possession  of  biilfish  by  longline 
and  drift  net  vessels,  and  overall 
allucatiun  of  the  resource  to  the 
recreational  sector  violate  the  '"fair  and 
equitable"  provision  of  national 
standard  4. 

In  judging  an  allocation  against  the 
fairness  and  equity  standard,  the 
national  standard  guidelines  indicate 
that  the  allocaliun  should  be  rationally 
connected  to  achievement  of  OY  or  an 
FMP  objective.  Further,  an  allocation 
may  impose  a  hardship  on  one  group  if  it 


is  outweighed  by  the  benefits  received 
by  another  group.  NOAA  believes  that 
the  cited  measures  are  necessary  to 
achieve  OY  and  the  primary  FMP 
objective  of  maintaining  the  highest 
availability  of  biUfishes  to  the 
recreational  fishery.  The  FMP  contains 
qualitative  and  quantitative  information 
demonstrating  that  the  relatively  small 
adverse  impact  associated  with 
eliminating  sale  or  possession  of  the 
commercial  bycutch  is  exceeded  by 
benefits  accruing  to  the  traditional. 
directed  recreational  fishery.  NOAA 
believes  that  the  FMP  is  consistent  with 
national  standard  4. 

One  commenter  concluded  that  the 
FMP  violates  national  standard  S 
because  it  arguably  promotes  wasteful 
discarding  of  dead  biilfish  and 
advocates  allocabon  based  on  economic 
factors.  Several  other  commenters  also 
raised  the  discard  i.s8ue,  but  not  m  the 
context  of  national  standard  5. 
Prohibiting  the  possession  or  sale  of  all 
biilfish,  including  those  dead,  is  wasteful 
but  unavoidable  Allowmg  retention  oF 
dead  biilfish  would  create  an 
enforcement  loophole  that  could 
jeopardize  effectiveness  of  the  FMP;  it 
would  be  impossible  to  verify  the 
condition  of  a  fish  when  it  was  caught. 
Reirearch  needs  identified  in  the  FMP 
include  investigations  of  methods  to 
reduce  biilfish  bycatch.  At  present, 
NOAA  concludes  that  enforcement 
considerations  )ustify  the  requirement. 
NOAA  does  not  agree  that  this  rule 
results  in  allocations  based  solely  on 
economic  purposes.  This  rule  will  ensure 
the  viability  of  a  significant,  traditional 
recreational  fishery  and  provide 
substantial  social  benefits  as  well  as 
contribute  to  conservation  of  the 
resource. 

Economic  A  nafyses 

One  commenter  suggested  that  the 

economic  analyses,  particularly 
Scenario  2,  were  a  "post  hoc 
justification  of  the  Councils'  attempt  to 
eliminate  commercial  retention  of 
bdlfish. "  NOAA  disagrees.  The  Councils 
prepared  a  quantitative  analysis  m 
response  to  comments  from  i\MFS.  The 
FMP  clearly  slates  the  Councils" 
reservations  about  the  applicability  of 
the  survey  question  and  "wiljingness  to 
pay"  values  associated  with  Scenario  1. 
Because  of  these  concerns,  the  Councils 
prepared  an  alternative  analysis 
(Scenario  Z)  and  included  results  of  both 
analyses  and  qualitative  evaluations  in 
the  FMP. 

Several  commenters  were  critical  of 
the  cost-benefit  analysis,  suggesting  that 
there  was  no  basis  for  supporting  the 
no-sale  provision  and  the  prohibition  of 
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possession  by  certain  gear  types  and 
that  the  assumptions  and  uncertainties 
regarding  the  data  used  resulted  in 
dubious  conclusions.  One  commenter 
recalculated  the  cost-benefit  analysis 
using  the  lower  survival  rates  associated 
with  lapanese  longlining  and  higher 
estimates  of  consumer  losses.  This 
revised  analysis  indicated  significant 
losses  would  result  from  the  no-sale 
provision.  NOAA  considers  the 
substitution  of  the  Japanese  data  to  be 
inappropriate.  The  d*»ta  used  in  the  FMP 
were  obtained  by  NMFS  observers 
aboard  U.S.  longline  vessels  and  are 
directly  applicable.  NOAA 
acknowledges,  as  does  the  FMP,  that 
limitations  of  available  data  and 
uncertainties  regarding  the  precise 
nature  of  basic  relationships,  such  as 
that  between  fishing  mortality  and 
recreational  success,  have  hindered 
quantitative  analyses.  Certain 
assumptions  and  value  judgments  were 
necessarily  made  and,  in  the  absence  of 
definitive  data,  may  be  subject  to 
criticism.  NOAA  believes,  however,  that 
the  FMP  is  generally  based  on  the  best 
available  data  and  that  the  combination 
uf  quantitative  and  qualitative  anolyses 
presented  provide  a  reasonable  basis  for 
the  proposed  actions.  If  subsequent  FMP 
monitoring,  data  collection,  and 
research  reveal  that  modification  of 
existing  measures  is  warranted. 
appropriate  refinements  will  be  made 
through  FMP  or  regulatory  amendments. 

Minimum  Size  Limits 

Two  taxidermy  firms  approximately 
40  charterboat  operators,  one  individual, 
and  the  Small  Business  Administration 
objected  to  the  minimum  size  Umils. 
Numerous  letters  from  sportfishermen, 
boat  and  tackle  manufacturers,  and 
conservation  organizations  supported 
the  minumum  size  limits.  Those 
objecting  to  the  size  limits  stated  (1)  that 
the  FMP  does  not  adequately  evaluate 
the  economic  impacts  on  taxidermists. 
charterboat  operators,  and  recreational 
fishermen;  (2)  size  limits  will  reduce 
significantly  the  number  of  fish 
available  for  mounting  (23  to  69  percent, 
depending  on  speciesj;  |3)  replica 
mounts  will  not  be  acceptable  to  the 
public;  (4)  real  fish  are  essential  for 
mounts:  (5)  fish  to  be  mounted  should  be 
exempt  from  size  limits;  (6)  the  small 
number  of  fish  mounted  would  not 
impact  the  effectiveness  of  the  FMP;  and 
(7)  size  limits  will  not  adequately 
protect  female  biUfishes. 

The  information  provided  to  the 
Councils  by  taxidermists  prior  to 
completion  of  the  FMP  was  incorporated 
and  indicated  a  maximum  loss,  if  no 
replica  mounts  were  made,  of  13  to  20 
percent  to  total  revenue.  The  Councils 


believe  that  acceptance  of  replica 
mounts  and  the  benefits  of  increased 
biilfish  availability  and  larger  average- 
sized  fish  will  mitigate  projected  losses. 
Acceptance  of  rephca  mounts  will 
depend  largely  upon  efforts  to  inform 
the  pubic  of  this  alternative  and  to 
market  it  effectively.  Although  several 
taxidermists  stated  that  real  fish  are 
necessary  for  making  molds  and  arc 
used  in  most  mounts,  another 
taxidermist  testified  that  a  single  master 
mold  can  be  used  to  generate  numerous 
additional  mold.s.  thus,  greatly  reducing 
the  need  for  real  biilfish.  This  firm  also 
manufacturers  and  sells  rephca  mounts 
exclusively.  The  Councils  determined 
that  a  "mounling"  exemption  for  a 
substantial  number  of  undersized 
biUfishes  would  be  inconsistent  with  the 
primary  objective  of  the  FMP  and  was 
unnecessary,  given  the  alternative  of 
using  replica  mounts.  NOAA  concurs. 

Information  regarding  potential 
impacts  on  charterboat  operators  was 
not  available  dunng  FMP  development. 
Form  letters  received  during  the  public 
comment  period  estimated  annual 
impacts  in  categories  ranging  from  SO — 
$1,000.  to  SlO.OOO— $15,000,  per  operator. 
with  50  percent  of  respondents 
indicating  a  $1,000—53.000  loss. 
Responses  from  recreational  fishermen 
were  over-whelmingly  in  support  of 
minimum  sizes,  with  only  one  objection. 
TTie  FMP  analysis  of  minimum  size 
limits  indicates  that  the  measure  would 
reduce  recreational  fishing  mortality  by 
30  to  50  percent,  depending  on  the 
species.  According  to  the  analysis. 
minimum  sizes  will  contribute  more  to 
the  primary  objective  of  the  FMP  (i.e.. 
increasing  availability  of  biUfishes}  than 
will  the  restrictions  on  (.ommercial 
fishing.  Further,  requiring  release  of 
undersized  biUfishes  is  consistent  with 
the  conservation  ethic  evolving  within 
the  recreational  community  as 
evidenced  by  the  increasing  number  of 
tournaments  that  have  adopted 
minimum  sizes  or  implemented  "no  kill" 
policies-  Regarding  the  effectiveness  of 
the  minimum  sizes  for  protecting  female 
biUfishes.  all  minimum  sizes  are  above 
the  size  of  sexual  maturity  for  both 
males  and  females  and  will  ensure  the 
opportunity  for  reproduction  prior  to 
harvest.  NOAA  acknowledges,  as  does 
the  FMP,  that  minimum  sizes  are  likely 
to  result  in  significant  impacts,  at  least 
initially,  on  affected  small  business 
entities;  however,  this  measure  is  an 
important  factor  in  achieving  the 
principal  objective  of  the  FMP. 

Scxipe  of  Regulatory  Authority 

Two  commercial  fishing 
organizations,  dissentit^g  members  of 
one  fishery  management  council,  and  a 


foreign  fisheries  agency  and  fi&hing 
association  argued  that  the  FMFs 
management  units  for  the  four  species 
and  the  prohibition  on  sate  and  on 
commercial  possession  uf  biUfishes 
apply  to  fish  harvested  beyond  the  EEZ 
and,  therefore,  exceed  the  authority  of 
the  Magnuson  Act.  The  stocks  of 
biUfishes  available  to  U-S.  recreational 
fishermen  are  not  contained  solely 
within  the  EEZ.  Harve-sl  of  billftsh  from 
the  same  stock  (i.e„  management  unit) 
addressed  by  this  FMP  will  affect 
availability  to  U.S.  recreational 
fishermen.  Application  of  the  no-sale 
and  no-commercial-possessKin 
restrictions  within  the  United  States  to 
biUfishes  harvested  from  management 
units  (defined  in  the  regulations)  is 
necessary  and  appropriate  to  achieving 
the  objective  of  maximizing  the 
availability  of  biUfishes.  This  broader 
application  is  also  essential  to  enforce 
the  measures  within  EEZ  effectively, 
because  there  is  no  practical  means  of 
determining  where  a  biilfish  was 
harvested.  AUhou(^  these  measures 
may  have  an  impact  beyond  the  EEZ. 
they  do  not  regulate  fishing  outside  the 
EEZ.  NOAA  believes  that  these 
provisions  of  the  rule  contribute  to 
cunser\'ation  of  the  resource,  are 
necessary  to  the  effectiveness  of  the 
FMP.  and  are  within  the  authoirty  of  the 
Magnuson  Act. 

General  Asreement  nn  Tariffs  and 
Trade  (GATT) 

Several  commenters.  including 
commercial  fishing  organizations, 
foreign  fishing  interests,  and  minority 
members  of  a  fishery  management 
council  claimed  that  the  sale  restriction. 
as  It  applies  to  imported  biUfishes, 
would  violate  GATT.  Articles  XI  and  XX 
of  GATT  exempt  restrictions  on  imports 
relating  to  conservation  of  the  resource 
if  similar  restraints  are  imposed  on 
domestic  fishermen.  The  prohibition  on 
sale,  including  imports,  is  designed  to 
reduce  fishing  moriality  on  biilfish 
stocks  that  are  believed  to  be  fully 
exploited  (i.e..  marlins);  therefore,  the 
measure  is  related  to  conservation.  The 
prohibition  on  sale  applies  equally  to 
biUfish  harvested  by  domestic  and 
foreign  vessels.  If  biilfish  harvested  from 
the  management  unit  could  be  imported 
into  the  United  Slates.  US.  fishermen 
could  circumvent  the  no-sale  provision 
by  landing  biUfishes  m  foreign  ports  for 
subsequent  Importation.  The  restriction 
on  imports  is.  therefore,  necessary  for 
enforcement  of  a  measure  to  restrict 
quantities  of  the  lUte  domestic  product. 
For  these  reasons.  NOAA  concludes 
that  the  restriction  on  the  imports  is 
consistent  with  GATT. 
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Prohibitions  of  Handgear 

Member  of  the  New  England 
Hdndgear  Alliance  and  dissenting 
members  of  a  fishery  management 
council  ob|ecfed  to  the  ban  on  use  of 
handgear.  other  than  rod  and  reel,  to 
harvest  billfishes.  These  commenters 
stated  that  handlines  and  harpoons  have 
been  used  traditionally  to  harvest 
billfishes  in  the  New  England  area.  The 
Councils  considered  and  rejected  a 
request  to  exempt  handgear  fishermen 
from  the  no-sale  provision.  Because  the 
handgear  fishery  was  believed  to 
cunsisi  almost  exclusively  of  fishermen 
who  sold  their  catch,  there  was  no 
further  consideration  of  allowing 
handgear  for  recreational  fishing  only, 
Evidence  of  a  true  recreational  handgear 
fishery  would  warrant  reconsideration 
of  this  issue  and  possible  inclusion 
through  F\1P  amendment 

Caribbean  Exemption 

Dissenting  members  of  one  fishery 
management  council  opposed  the 
exemption  of  the  Puerto  Rican  artisanal 
handline  fishery  from  the  no-sale 
provision  because  they  believed  it  w^s 
discnminatory  and  would  be  difficult  to 
monitor.  A  Puerto  Rican  government 
natural  resources  management  agency 
suggested  that  the  conditional 
requirements  for  establishing  the 
exemption  be  deleted.  NOAA  believes 
ihdt  (he  exemption,  with  the  conditional 
requirements  which  were  adopted  in  the 
final  FMP.  m  supportable.  This 
exemption  is  unique  because,  when  the 
conditions  specified  in  the  FMP  are  met. 
It  will  apply  to  billfish  caught 
incidentially  by  traditional,  artisanal 
fishermen.  The  few  billfish  caught  may 
constitute  a  significant  portion  of  the 
income  of  these  fishermen.  The 
requirements  for  monitoring  are 
necessar>'  to  avoid  significant 
enforcement  problems. 

Area  closures 

A  foreign  fishing  association 
commented  that  the  time  and  area 
restnctions  applicable  to  foreign  tuna 
vessels  should  not  be  incorporated  into 
the  FMP  because  there  is  no 
conservation  justification  for  them  and 
domestic  tuna  vessels  are  not  restricted. 
These  measures  were  justified 
previously  under  the  Preliminary  Fishery 
Management  Plan  for  Atlantic  Billfishes 
and  Sharks  on  the  basis  of  documented 
gear  conflicts.  Continuation  of  these 
restriction  under  the  FMP  imposes  no 
additional  burden.  Restnctjons  on 
domestic  tuna  fishermen  may  be 
considered  if  substantial  conflicts  are 
documented. 


Data  Collection 

The  Small  Business  Administration 
suggested  that  the  proposed  data 
collection  requirements  were  not 
adequate  to  address  billfish  bycatch  in 
the  tuna  fishery  or  to  provide 
information  necessary  for  stock 
assessment.  One  individual  opposed 
mandatory  reporting  Tuna  longliners 
are  required  to  maintain  logbooks. 
including  data  on  billfish  bycatch.  und^r 
the  Atlantic  swordfish  regulations  (50 
CFR  Part  630).  NOAA  believes  that  the 
combination  of  tournament  reporting 
proposed  total  recreation.^.l  catch 
estimates,  and  recommended  researt  h 
will  contribute  significantly  to  meeting 
stock  assessment  information  needs. 
Only  selected  billfish  tournaments  will 
be  required  to  report  catch  and  effort 
Information,  Data  required  are  routinely 
collected  by  most  tournaments  and 
should  not  result  in  a  Signifiranl  burden 
NOAA  concludes  that  the  proposed 
reporting  requirements  are  necessary 
and  appropriate. 

Need  for  Regulation 

Several  commenters  stated  that  there 
is  no  evidence  of  a  need  to  regulate  the 
billfish  fishery,  i.e  .  no  evidence  of 
overfishing  or  of  any  impact  of 
commercial  fishing  on  recreational 
fishing.  Some  suggested  that  the  FMP 
does  nothing  to  conserve  the  resource 
and  could  not  conserve  it  without  an 
international  management  effort. 

Although  there  are  no  definitive  stock 
assessments,  blue  martin  and  white 
marlin  are  believed  to  be  fully  exploited. 
Concerns  have  been  expressed  through 
the  International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT) 
about  the  expanding  longline  fisheries, 
with  incidental  catches  of  billfishes.  in 
the  Gulf  of  Mexico  and  Canbbean.  In 
recent  years,  the  swordfish  and 
domestic  tuna  longline  fishenes  have 
increased  significantly.  Limited  observer 
data  indicate  that  137  billfish  were 
caught  in  160  longline  sets  form  21 
observed  longline  trips.  A  rough 
estimate  of  current,  potential  billfish 
bycatch  can  be  obtained  by 
extrapolating  the  observer  data  to  the 
permitted  longline  fleet,  which  exceeds 
600  vessels.  The  extrapolated  values 
indicate  that  incidental  billfish  catch  by 
the  longline  fleet  could  l>e  more  than 
twice  as  large  as  the  estimated  total 
recreational  catch.  Even  considering 
that,  on  average,  only  40  percent  of 
incidentially  caught  billfish  are  dead 
and  that  the  extrapolation  may  tend  to 
overestimate,  there  is  a  reasonable  basis 
to  conclude  that  commercial  longlining 
is  adversely  affecting  availability  of 
billfishes  to  the  recreational  sector. 


The  FMP  is  designed  to  manage  and 

conserve,  within  the  constraints  of 
Magnusfin  Act  authority,  those  portions 
of  the  billfish  stocks  available  lo  US- 
fishermen.  Restnctions  on  commercial 
fishing  will  reduce  the  potential  for 
increased  fishing  mortality  on  stocks 
believed  to  be  fully  exploited,  and 
minimum  size  limits  are  projected  to 
reduce  recreational  retention  nf 
billfishes  by  30  to  50  percent,  depending 
or  species.  It  is  acknowledged  that  only 
a  small  percentage  of  each  billfish  slot  k 
is  within  the  FJ-IZ.  The  l-'MP  recommends 
that  a  complementary  international 
management  plan  be  implemented  to 
ensure  management  throughout  the 
range  of  these  species.  NOAA  believes 
that  the  proposed  management 
measures  are  necessary  and  will 
contribute  to  conservation  of  this 
important  fishery  resource 

Changes  from  the  Proposed  Rule 

The  term  "Science  Dirtfctor"  used  in 
the  proposed  rule  Is  changed  to  "Science 
and  Research  Director"  to  conform  to 
the  official  title  of  the  Science  and 
Research  Director.  Southeast  Fishenes 
Center.  NMF^S. 

In  response  to  a  comment  from  the 
U  S  Coast  Guard.  5644,7ld)  is  revised  to 
state  more  clearly  the  prohibition  of 
possession  or  retention  of  a  billfish  by  a 
vessel  with  a  pelagic  longline  or  drift  net 
aboard,  whether  or  not  such  vessel 
harvested  the  billfish.  as  specified  in 
8ti44.22. 

NOAA  determined  that  the  burden  of 
documenting  the  origin  of  a  billfish.  as 
required  by  5644.241b),  could  be 
lessened  without  jeopardizing  the  no- 
sale  provision  which  it  supports. 
Specifically,  lack  of  documentation 
accompanying  a  billfish  landed  In  a 
Pacific  Stale  (including  the  island 
Stales)  and  remaining  in  the  State  of 
landing  would  not  create  difficulty  in 
enforcing  the  no- sale  provision. 
Accordingly,  an  exception  is  made  in 
5  644.24(b)  for  a  billfish  so  landed  and 
not  shipped  interstate.  In  addition,  the 
focus  of  the  documentation  requirement 
is  placed  on  commercial  seafood  dealers 
and  processors,  instead  of  on  importers. 
as  being  more  appropriate  to  the  no-sale 
provision.  A  corresponding  change  Is 
made  to  the  prohibition  (5  644.7(g)) 
which  supports  this  management 
measure.  Paragraph  644.24(b)  Is  also 
changed  to  clarify  that  the 
documentation  requirement  applies  to  a 
billfish  harvested  from  outside  its 
management  unit.  Since  the  origin  of  a 
billfish  cannot  be  ascertained  by 
appearance  or  test,  the  presumption  that 
a  billfish  possessed  by  a  seafood  dealer 
or  processor  was  harvested  from  its 
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management  unit  is  essential  to  the 
effectiveness  of  the  ban  on  sale  in  the 
United  States  of  a  billfish  harx'ested 
from  its  management  unit.  The 
requirement  for  documentation  is 
considered  the  least  burdensome  means 
to  overcome  that  presumption. 
Furthermore,  although  the 
documentation  requirement  could  be 
viewed  as  a  restriction  on  trade,  it  is 
consistent  with  GATT  because  it 
supports  the  underlying  conservation 
purpose  of  the  no-sale  provision 
applying  to  a  billfish  harvested  from  its 
management  unit,  and  applies  equally  to 
billfish  ha^^eBted  by  domestic  and 
foreign  vessels. 

Classificatioa 

The  Secretary  of  Commerce 
determined  that  the  FMP  la  necessary 
for  the  conservation  and  management  of 
the  billfish  fishery  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

The  Councils  prepared  a  final 
environmental  impact  statement  for  this 
FMP;  a  notice  of  availability  was 
published  on  September  16, 1988  (53  FR 
36116). 

The  Under  Secretary  for  Oceans  and 
Atmosphere.  NOAA.  determined  that 
this  rule  is  not  a  "major  rule"  requiring  a 
regulatory  impact  analysis  under  E.O. 
12291.  The  Councils  prepared  a 
regulatory  impact  review  (RIR)  for  this 
rule.  A  summary  of  the  economic  effects 
was  included  in  the  proposed  rule 
published  at  53  FR  24462.  and  is  not 
repeated  here. 

The  Councils  prepared  a  regulatory 
flexibility  analysis  as  part  of  the  RIR. 
which  concludes  that  this  rule  will  have 
significant  effects  on  small  entities.  A 
summary  of  effects  was  included  in  the 
proposed  nile  and  is  not  repealed  here. 

Section  644.5  of  this  rule  concerning 
billfish  tournament  recordkeeping  and 
reporting  conlatns  a  collection-of- 
informalion  requirement  subject  to  the 
Paperwork  Reduction  Act.  The 
collection  of  this  information  has  been 
approved  by  0MB.  OMB  Control 
Number  0646-0031. 

Paragraphs  644.7(g)  and  644.24(b)  of 
this  rule,  concerning  documentation 
requirements  for  seafood  dealers  or 
processors  possessing  billfish.  contain  a 
collection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act. 
A  request  to  collect  this  Information  has 
been  submitted  to  OMB  for  approval 
The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  20  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 


reviewing  the  collection  of  Information. 
Send  comments  regarding  this  reporting 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
NMFS  and  OMB  (see  ADDRESSES). 

The  Assistant  Administrator  for 
Fisheries.  NOAA.  determined  that  this 
rule  will  be  implemented  in  a  manner 
that  is  consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of  the 
States  in  the  five-Council  area.  This 
determination  was  submitted  for  review 
by  the  responsible  State  agencies  under 
section  307  of  the  Coastal  Zone 
Management  Act.  Thirteen  of  those 
agencies  agreed  with  this  determination. 
Six  failed  to  comment  within  the 
statutory  lime  period  and.  therefore. 
consistency  is  automatically  implied. 

This  rule  does  not  contain  policies 
with  federalism  implications  suH'icient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 12612. 

In  accordance  with  the  FMP.  the 
effectiveness  of  S  644.7(g)  and 
§  &44.24(b)  is  delayed  until  December  27, 
1988,  with  approval  of  the  co  1  lection -of- 
information  requirement  by  OMB  and 
the  issuance  of  a  Control  Number  by 
then.  This  delay  is  to  enable  commercial 
seafood  dealers  and  processors 
possessing  frozen  of  processed  billfishes 
to  dispose  of  those  billfishes  that  are  not 
accompained  by  documentation  that 
they  were  harvested  from  an  area  other 
than  their  management  units. 

List  of  Subjects  in  50  CFR  Pari  644 

Fishenes.  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dalcd:  September  23.  igsa. 
lames  £.  DougUt,  Jr.. 

Deputy  Assistant  Administrator  for  Fishenes. 
Notional  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  Is  amended  by  adding 
a  new  Part  644  lo  read  as  follows: 

PART  644— ATLANTIC  BttXFISHES 

Subpart  A — Generat  Provisions 

Sw: 

644. 1  Purpose  and  scope. 

644.2  Definitions. 

644. .1  Rdation  to  other  laws. 

644  4  Permits  and  fees.  |Rescrved| 

644.5  Recordkeeping  and  reporling- 

644.B  Vessel  identification.  |Reser\'ed| 

644.7  Prohibitions 

644  8  KacilitBlion  of  Riiron.criieni 

644  9  Penalties 

Subpart  B — Management  Measures 
644.20    Fishing  year. 
644-21     Size  limilS- 

644.22  Gear  limitations. 

644.23  Incidental  calch  reslriclions, 

644.24  Reslncttons  on  sale. 


644.25    Specifically  aulhonzed  activiices 
Aotbofity:  16  U  S  C.  ItWl  et  seg 

Subpart  A — General  Provisions 
§644.1    Purpose  and  scope. 

(a)  The  purpose  of  this  part  is  to 
implement  the  Fisher>-  Managi^ment 
Plan  for  Atlantic  Billfishes  prepared 
jointly  by  the  South  Atlantic,  New 
England.  Mid-Atlantic.  Gulf  or  Mexico, 
and  Caribbean  Fisher>'  Management 
Councils. 

(b)  This  part  regulates  fishing  for 
billfish  by  a  person  fishing  on.  and 
possession  of  billfish  by.  a  vessel  of  the 
United  States  shoreward  of  the  outer 
boundary  of  the  FEZ  in  the  Atlantic 
Ocean  (including  the  Gulf  of  Mexico  and 
the  Caribbean  Seal,  and  regulates  the 
possession  and  sale  in  any  State  of  a 
billfish  har\'ested  from  its  management 
unit. 

§644.2    Definmons. 

In  addition  to  the  definitions  in  the 
Magnuson  Act  and  in  $  620.2  of  this 
chapter,  the  terms  used  in  this  part  have 
the  following  meanings: 

Billfish  means  sailfish.  Islhphorus 
platypterus:  white  marlin.  Teirapturus 
albidus;  blue  marlin.  Makairo  nigricans. 
and  longbill  spearfish,  Teirapturus 
pfJuegeri. 

Billfish  tournament  means  any  fishing 
competition  invoUing  billfish  in  which 
participants  must  register  or  otherwise 
enter  or  in  which  prize  or  award  is 
offered  for  catching  billfish. 

Councils  means  the  following 
Regional  Fishery  Management  Councils: 

(a)  South  Atlantic  Fisher>' 
Manogement  Council.  Southpark 
Building.  Suite  306.  1  Southpark  Circle. 
Charleston.  SO  29407-4699: 

lb)  New  England  Fisher>'  Management 
Council,  Suntaug  Office  Park.  5 
Broadway.  Saugus.  MA  01906; 

(c)  Mid-Atantic  Fishen,  Management 
Council.  Federal  Building.  Room  2115. 
300  South  New  Street.  Dover.  t)E  19901- 
6790: 

(d)  Gulf  of  Mexico  Fishery 
Management  Council.  5401  W.  Kennedy 
Boulevard.  Suite  881.  Tampa.  FL  3.1609: 

(t)  Caribbean  Fishery  Management 
Council,  Suite  1108.  Banco  de  Ponce 
Building.  Halo  Rey.  PR  00918-2577. 

Drift  net,  sometimes  called  a  drift 
entanglement  net  or  drift  gill  net.  means 
a  flat,  unmoored  net  suspended 
vertically  in  the  water  that  entangles  the 
head  or  other  body  parts  of  fish  that 
attempt  lo  pass  through  the  meshes. 

E\v  faHt  length  (EFL)  means  the 
straight-line  measurement  from  the  eye 
to  the  forti  of  the  caudal  fin.  as  shown  in 
Figure  1. 
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Lower  jaw-fork  length  fLJFL)  means 
the  straighl-Iine  measurement  from  the 
!;p  of  the  lower  jaw  to  the  fork  of  the 
caudal  fin,  as  shown  jn  Figure  1. 

Management  unit  means — 

(a)  For  blue  marlin  and  white  marlin. 
the  waters  of  the  North  Atlantic  Ocean 
[:ncludmg  the  Gulf  of  Mexico  and  the 
Caribbean  Sea)  north  of  5'N-  latitude: 

[bl  For  sailfish.  the  waters  of  the 
North  and  South  Atlantic  Oceans 
Imcluding  the  Gulf  of  Mexico  and  the 
Caribbean  Sea)  west  of  30'W.  longitude: 
and 

(c)  For  longbill  spearfish,  the  waters 
of  the  entire  North  and  South  Atlantic 
Oceans  (including  the  Gulf  of  Mexico 
and  the  Caribbean  Sea). 

P'l'lagic  Jonghne  means  a  type  of 
fishing  gear  consisting  of  a  length  of  line 
suspended  horizontally  in  the  water 
above  the  bottom  from  lines  attached  tn 
surface  floats  and  to  which  gangions 
(leaders]  and  hooks  are  attached. 

Regional  Director  means  the  Director. 
Southeast  Region,  NMFS,  9450  Roger 
Boulevard.  St.  Petersburg,  FL  33702. 
telephone  813-893-3141,  or  a  designee 

Rod  and  reel  means  a  hand-held 
(includes  rod  holder)  fishing  rod  with  a 
manually  or  electrically  operated  reel 
attached. 

Science  and  Research  Director  means 
the  Science  and  Research  Director. 


Southeast  Fisheries  Center,  NMFS.  75 
Virginia  Beach  Dnve,  Miami.  VL  33149. 
telephone  305-361-5761,  or  a  designee. 
Tuta!  length  (Til  means  the  straight- 
line  measurement  from  the  tip  of  the 
upper  jaw  to  the  plane  of  the  more 
extended  tip  of  the  caudal  fin  when  in 
its  natural  position,  as  shown  in  Figure 
1 

§  644.3     Relation  to  other  laws. 

(a)  The  relation  of  this  part  to  other 
laws  is  set  forth  m  5  620.3  of  this  chapter 

and  paragraph  (b)  of  this  section. 

(b)  Regulations  governing  fishing  in 
the  EEZ  by  vessels  other  than  vessels  of 
the  United  Stales  appear  at  50  CFR  Part 
611,  Subpart  A.  and  §§611  ».")  dnd  611.61. 

§  644.4    Permits  and  tees.  I  Reserved  j 

§  644.5    Recordkeepir>g  and  reporting. 

A  person  conducting  a  billfish 
tournament  from  a  port  m  an  Atlantic, 
Gulf  of  Mexico,  or  Caribbean  State,  and 
who  is  selected  by  the  Science  and 
Research  Director,  must  maintain  and 
submit  a  fishing  record  on  forms 
available  from  the  Science  and  Research 
Director  for  each  day  of  fishing  in  the 
tournament.  Forms  must  be  submitted  so 
as  to  be  received  by  the  Science  and 
Research  Director  within  10  days  of  the 
conclusion  of  the  tournament  and  must 


be  accompanied  by  a  copy  of  the 

tournament  lules, 

(al  The  following  information  must  be 
included  on  each  form: 

(1)  Tournament  name; 

(2)  Recorder's  name  and  telephone 
number 

(3)  Date  for  which  the  information  is 
recorded; 

(4)  Hours  fished  (time  from  first  hne  in 
the  water  to  last  line  out  of  the  water); 

(5)  Name  of  each  vessel  fishing  that 
day; 

(6)  For  each  vessel  listed,  the  species 
of  each  billfish  boated  or  released: 

(7)  The  weight  and  length  of  each 
billfish  brought  ashore, 

(fl)  The  name,  address,  and  signature 
of  the  tournament  director  and 

(9)  The  date  signed. 

(b|  In  addition  to  the  information 
required  to  be  reported  by  paragraph  (;j) 
of  this  section,  the  following  information 
is  desired,  but  is  not  mandatory; 

(1)  Prevailing  weather  conditions  on 
the  day  reported,  such  as  wind  speed 
and  direction,  and  sea  height  and 
direction;  and 

|2)  Whether  a  tag  was  attached  before 
the  billfish  was  released. 

(Inrurmation  collection  requirements 
approved  by  the  o^ice  of  management  and 
Budget  under  Cnntrol  no.  0646-0031) 
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^  644.6    Vessel  Identification.  I  Reserved  1 

§644.7     Protilbitions. 

In  addition  to  the  general  prohibitions 
specified  in  §  620.7  of  this  chapter,  it  is 
unlawful  for  any  person  to  do  any  of  the 
following: 

(a)  Falsify  or  fail  to  report  information 
required  to  be  submitted,  as  specified  in 
§  &44.5. 

(b)  Possess  a  billfish  less  than  the 
minimum  size  limit  specified  in 
§G44.21(a). 

(c)  Fail  to  release  a  biUfish  in  the 
manner  specified  in  §  644.21(b)  or 

§  G44.23. 

(d)  Possess  or  retain  a  biUfish  by  a 
vessel  with  a  pelagic  longline  or  drift  net 
aboard  or  harvested  by  gear  other  than 
rod  and  reel,  as  specified  in  §  644.22. 

(e)  Purchase,  barter,  trade,  or  sell  a 
billfish  harvested  from  its  management 
unit,  as  specified  in  §&44.24[a). 

(f)  Falsify  information  submitted  in 
accordance  with  §  644.24(b). 

(g)  As  a  commercial  seafood  dealer  or 
processor,  possess  a  billfish  without  the 
documentation,  or  with  incomplete  or 
falsified  documentation,  specified  in 

§  644.24(b), 

(h)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  an  investigation. 
search,  seizure,  or  disposition  of  seized 
property  in  connection  with  enforcement 
of  the  Magnuson  Act. 

§  644.8     Facilitation  of  enforcement 

See  §  620.8  of  this  chapter. 
§644.9    Penalties. 

See  §  620.9  of  this  chapter. 

Subpart  B— Management  Measures 
;  644.20     Fishing  year. 

The  fishing  year  is  January  1  through 
December  31. 


§644.21    Sl2e  limits. 

(a)  The  following  minimum  size  limits, 
expressed  in  terms  of  lower  jaw-fork 
length  (LJFL),  apply  for  the  possession  of 
billfish: 

(1)  Blue  marlin— 86  in. 

(2)  White  marlin— 62  in. 

(3)  Sailfish— 57  in. 

(4)  Longbill  spearfish — no  minimum 
size. 

(b)  A  billfish  under  the  minimum  size 
limit  must  be  released  by  cutting  the  line 
near  the  hook  without  removing  the  fish 
from  the  water, 

(c)  The  following  approximations  of 
the  minimum  size  limits  for  blue  marlin. 
white  marlin.  and  sailfish.  expressed  in 
terms  of  EFL.  L)FL.  TL.  and  whole,  live 
weight,  are  provided  for  the 
convenience  of  fishermen.  These 
approximations  may  not  be  substituted 
for  the  minimum  size  limits  expressed  in 
terms  of  L)FL  specified  in  paragraph  (a) 
of  this  section. 
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§  644.22    Gear  limitations. 

(a)  The  possession  or  retention 
shoreward  of  the  outer  boundary'  of  the 
EEZ  of  a  billfish  har\'ested  by  gear  other 
than  rod  and  reel  is  prohibited. 

(b)  The  possession  or  retention 
shoreward  of  the  outer  boundary  of  the 
FF.7  of  a  billfish  by  a  vessel  with  a 
pelagic  longlme  or  drift  net  aboard  is 
prohibited. 


§  644.23    Incidental  catch  restrictions. 

A  billfish  har\ested  by  gear  other 
than  rod  and  reel  shoreward  of  the  outer 
boundary  of  the  EEZ  must  be  released  in 
a  manner  that  will  ensure  maximum 
probability  of  sur\'ival.  A  billfish  caught 
by  a  pelagic  longline  shoreward  of  the 
outer  boundary  of  the  EEZ  must  be 
released  by  cutting  the  line  near  the 
hook  without  removing  the  fish  from  the 
water 

£644.24    Restrictions  on  sale. 

(a)  A  billfish  harvested  from  its 
management  unit  may  not  be  purchased, 
bartered,  traded,  or  sold  in  any  State. 

(b)  Except  for  a  billfish  landed  in  a 
Pacific  Stale  and  remaining  in  the  State 
of  landing,  a  billfish  that  is  possessed  by 
a  seafood  dealer  or  processor  will  be 
presumed  to  have  been  har\ested  from 
its  management  unit  unless  it  is 
accompanied  by  documentation  that  it 
was  harvested  from  outside  its 
management  unit.  Such  documentation 
must  contain  the  following: 

(1)  The  information  specified  in  50 
CFR  Part  246  for  marking  containers  or 
packages  of  fish  or  wildbfe  that  are 
imported,  exported,  or  transported  in 
interstate  commerce; 

(2)  The  name  and  home  port  of  the 
vessel  harvesting  the  billfish; 

(3)  The  port  and  date  of  offloading 
from  the  vessel  harvesting  the  billfish; 
end 

(4)  A  statement  signed  by  the  dealer 
attesting  that  each  billfish  was 
han-ested  from  an  area  other  than  its 
management  unit. 

§  644.25    Specifically  authorized  activities. 

The  Secretary'  may  authorize,  for  the 
acquisition  of  information  and  data, 
activities  otherwise  prohibited  by  these 
regulations. 
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Thre  section   of  the  FEOERAL  REG^STEP 
contams  nonces  to  ttie  putjtic  of  the 
proposed   rssuance  of  rutes   and 
'eguiat»ofis    The  purpose  o*  tfiese  'KJtices 
fs  to  give  irterested  persons  an 
ODDortunity   to  participate   m  the  rule 
making  priof   to   the  adoption  of  the  frnal 
rules 


DEPARTUENT  OF  AGRICULTURE 

Anlmar  and  Plant  Hearth  Inspection 
Service 

7  CFR  Part  302 
[OochetNcas-aMl 

District  of  Cohimtiia;  Movement  of 
Plants  and  Ptant  Products 

AGEI*CV:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Proposed  rule. 

summary:  We  propose  to  revise  the 
regulations  concerning  movement  of 
plants  and  plant  prodacts  into  and  out  of 
the  District  of  Columbia  by  deleting 
requirements  for  (1)  inspection  of  plants 
and  plant  products  moved  into  the 
District,  and  (2)  certification  of  nursery 
stock,  hertwceoua  perennials,  bulbs,  and 
roots  moved  out  of  the  District.  These 
revisions  are  necessary  to  improve  the 
effectiveness  and  efficiency  of  our 
reculafory  operations  concemwi  with 
District  of  Columbia-related  plant  and 
plant  product  movements-  Our  proposal 
should  also  make  the  recruiations  easier 
to  understand,  thereby  increasmK 
compliance. 

DATE:  Consideration  wll  be  given  only 
to  comments  postmarked  or  received  on 
or  before  November  28,  1988. 

ADDRESS:  Send  an  onginal  and  three 
copies  of  written  comments  to 
Regulatory  Coordmation.  APHIS.  USDA. 
Rm.  728  Federal  Bldg  .  6505  Belcresl  Rd  . 
Hyattsville.  MD  20782  Please  state  that 
your  comments  refer  to  Docket  No.  85- 
366.  Comments  received  may  be 
Inspected  a!  USDA.  14th  and 
Independence  Avenue  SW.,  Room  1141- 
South  BIdji .  between  8  am  and  430 
p  m,.  .Mond.-iy  throuKh  Friday,  except 
holiddvs. 

FOR  FURTHER  INFORMATION  CONTACT: 

-Mr  E.E.  Crooks,  Port  Operations  Staff. 
PPQ.  APHIS.  USDA.  Room  670,  Federal 
Building.  6505  Belcrest  Road. 
Hyattsvilie.  MD  20782.  301^36-6249. 


SUPPt^MENTARY  INFORMATION: 
Background 

Pdri  302.    District  of  Columbia; 
\!ovement  of  Plants  and  PlanI 
Products,"  Title  7.  Code  of  Federal 
RejnilaHons.  contains  inspection  and 
certification  re<fuirements  governing  the 
movement  of  plants  and  plant  products 
into  and  out  of  the  District  of  Columbia 
iIJCl.  Throughout  the  following 
discussion,  this  part  is  referred  to  as 
the  regulations. ' 

By  revising  the  regulations,  which 
have  been  m  effect  smce  1H59.  we  hope 
to  remove  unnecessary  restrictions  on 
the  interstate  movement  of  plants  and 
plant  products,  and  lo  clanfy  the 
regulations  for  persons  whu  mu.sl 
comply  with  them. 

The  following  table  presents  an 
overview  of  the  organizational  changes 
we  are  proposing  for  Part  302.  It 
graphically  indicates  the  deletions. 
additions,  and  re  designations  contained 
in  our  proposed  revisior;; 


CuTcnl  sscttc^ 

Proposed  section 

^9  1 

3025 

-m?? 

3021 

302.3.-.. „ 

Deleted 

302  4(c) 

OsMad 

302  5                      .,.     . 

302  3(Cj 

N/A_.         __, 

Those  proposed  changes  that  alter  Ihe 
regulations  m  substantive  ways  are: 
Dt-finitions 

We  propose  lo  add  definitions  for  the 
terms  ■'Administrator."  "Infected." 
"Infested."  "Plant  Prelection  and 
Quarantine."  "PLanls  and  plant 
products."  "Regulated  article."  "Slate." 
"State  plant  protection  official,"  and 
"You"  in  order  to  clarify  use  of  these 
terms  in  the  regulations  and  increase 
understanding  and  compliance. 

Under  our  proposal,  the  terms 
"herbaceous  perennial  plants,  bulbs. 
and  roots"  and  "nursery  stock"  would 
not  be  used  in  the  regulations  and  their 
current  definitions  would  be  merged 
within  the  proposed  definition  for 
"Plants  and  plani  products." 

Our  proposed  definition  of  "Plants 
and  plant  products"  includes  any  parts 
of  woody  and  herbaceous  perennials 
capable  of  propagation,  except  seeds. 
Roots,  buds,  grafts,  bulbs,  tubers,  and 
corns  need  to  be  inspected,  and  arc 


therefore  included  under  the  definition, 
because  they  are  occasionally  taken 
from  uncultivated  plants  that  may  be 
diseased.  Seeds  do  not  need  to  be 
inspected,  and  are  therefore  excluded 
from  the  definition,  because  we  believe 
that  the  seeds  used  by  District  of 
Columbia  residents  are  commehcally 
packaged  varieties.  These  seeds  are 
grown  in  controlled  environments  and 
are  subject  to  close  scientific  scrutiny 
and  other  seed  industry  safeguards  to 
assure  that  they  are  disease-free. 
We  also  propose  to  delete  the 
definition  for  "annual  plants."  Our 
proposed  regulations  do  not  contain  this 
term  because  our  experience  with 
annuals  moved  into  and  out  of  the 
District  of  Columbia  is  that  virtually  all 
are  houseplants  a'nd  backyard  vegetable 
garden  plants  are  grown  and  maintaintni 
in  a  manner  that  pn^cludes  their  being  a 
medium  for  the  spread  of  pests  or 
diseases  capable  of  endangering  trees 
and  other  perennials  in  District  of 
Columbia  parklands. 

Piants  and  Plant  Products  Moved  Into 
DC 

We  propose  to  delete  the  requirement 
in  current  S  302.4(c)  for  inspection  of  all 
plants  and  plant  products  moved  into 
DC.  There  is  no  farmland  or  commercial 
agricultural  production  for  us  to  protect 
in  DC  Further,  the  very  few  serious 
plant  pests  or  diseases  discovered 
during  25  years  of  inspectit;g  this  traffic 
do  not  justify  the  monetary  and  staffing 
costs  of  our  continuing  to  inspect  every 
domestic  plant  and  plant  product 
shipment  entering  DC. 

In  order  lo  protect  DCs  extensive 
parklands  from  destructive  plant  pests 
and  diseases  not  currently  found  in  DC. 
our  proposed  S  302.3  contains 
certification  and  packaging 
requirements,  as  well  as  authority  for 
inspectors  to  stop  and  inspect  any 
vehicles  or  property  that  they  suspect 
may  contain  infested  or  infected 
articles. 

Plants  and  Plant  Products  Moved  Out  of 
DC 

We  are  also  proposing  to  delete  the 
requirement,  in  current  S  302.6.  for 
certification  of  nursery  stock, 
herbaceous  perennials,  bulbs,  and  routs 
moved  out  of  DC.  The  only  pest  of 
agricutural  concern  found  within  DCs 
borders  is  the  gypsy  moth,  and  interstate 
movement  of  plants  and  plant  paris  that 
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might  be  infested  by  this  pest  is  already 
restricted  under  federal  gypsy  moth 
regulations  (7  CFR  301.45  et  seq.). 

Compliance  Information 

We  propose  to  add  new  §§  302.4  and 
302.5  to  the  regulations  These  proposed 
sections  contain  information  on  how 
and  where  to  obtain  certificates,  the 
need  for  advance  notification  when 
obtaining  inspector  services,  and 
responsibility  for  costs  and  charges 
incident  lo  compliance  with  the 
proposed  revision  of  Part  302. 

MisceUaneous 
We  propose  to  delete  current  S  302.3. 

Since  any  article  not  specifically  named 
in  the  regulations  is  unrestricted,  we 
believe  that  this  section's  list  of 
"unrestricted  articles"  is  redundant 

We  have  made  nonsubstantive 
changes  to  present  the  provisions  of  this 
rule  more  clearly. 

Executive  Order  12291  and  Regulatory 

Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
122fll.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  proposed  rule 
would  have  an  effect  on  the  economy  of 
less  than  Si 00  million;  would  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  slate  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  m  domestic  or  export 
markets. 

The  primary  effect  of  our  proposed 
revision  of  the  current  regulations  would 
be  internal,  because  it  would  relieve 
inspectors  of  the  requirement  lo  perform 
inspections  and  certifications  that  are 
nol  necessary  to  protect  agriculture  from 
plant  pests  or  diseases.  Eliminating 
these  restrictions  would  not,  on  the 
other  hand,  increase  trade  movements 
or  sales  since  certificates  are  routinely 
issued  for  the  interstate  movement  of 
the  articles  involved.  Any  industry 
savings  resulting  from  ehminalion  of 
inspections  would  be  small  when 
measured  against  the  overall 
production,  maintenance,  and 
transportation  costs  for  these  articles. 

Our  remaining  proposed  changes 
should  simplify  and  clarify  current 
provisions,  rather  than  significantly 
altering  the  existing  regulations.  If  our 
proposed  revisions  were  adopted.  Ihe 
volume  of  plants  and  plant  products 


moving  into  and  out  of  DC  would  not  be 
changed,  we  would  continue  to  provide 
adequate  protection  against  entry  of 
destructive  plant  pests  and  diseases  into 
DC.  and  we  would  still  make 
certification  8er\'iceB  available  lo  those 
who  need  them. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  proposed  rule 
would  nol  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  (See  7  CFT*  3015.  Subpart  V). 

List  of  Subjects  in  7  CFR  Part  302 

Agricultural  commodities.  PlanI 
diseases.  Plant  pests.  Plants 
(Agriculture),  Quarantine, 
Transportation. 

Accordingly,  we  propose  lo  revise 
Part  302  as  follows: 

PART  302— DISTRICT  OF  COLUMBIA: 
MOVEMENT  OF  PLANTS  AND  PLANT 
PRODUCTS 

Sec 

302.1  Definitions. 

302.2  Restrictions  and  prohibitions. 

302.3  Movement  of  plants  and  plant 
products  into  the  Distnct  of  Columbia. 

302.4  Issuance  of  certificates. 

302.5  Costs  and  charges. 

Autharit)".  7  use.  ISOdd.  ISOee.  ISOff.  161. 
162.  and  164-167;  7  CFR  2.17.  2.51.  and 
371.2(c). 

§  302.1    Definmont. 

In  this  part,  the  following  definitions 
apply: 

Administrator.  The  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  or  any  employee  of  the  United 
States  Department  of  Agriculture  lo 
whom  the  Administrator  has  delegated 
authority  to  act  m  his  or  her  stead. 

Certificate.  A  document  issued  by  an 
inspector  for  a  regulated  article. 
representing  that  the  article  has  been 
inspected  and  found  free  of  injurious 
plant  pests  and  diseases  and  that  it  may 
be  moved  interstate  lo  any  destination. 

Infected.  The  presence  of  a 
destructive  plant  disease  or  the 
existence  of  circumstances  that  make  it 
reasonable  for  an  inspector  to  believe 
that  a  destructive  plant  disease  is 
present. 

Infested.  The  presence  of  a 
destructive  plant  pest  or  the  existence  of 


circumstances  that  make  it  reasonable 
for  an  inspector  to  believe  that  a 
destructive  plant  pest  is  present. 

Inspector  Any  employee  of  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service.  U.S. 
Department  of  Agriculture,  authorized 
by  the  Administrator  to  enforce  the 
provisions  of  this  part. 

Moved.  Shipped,  offered  for  shipment 
to  a  common  carrier,  received  for 
transportation  or  transported  by  a 
common  carrier,  or  carried,  transported, 
moved,  or  allowed  to  be  moved  by  any 
means. 

Plant  Protection  and  Quarantine. 
Plant  Protection  and  Quarantine. 
Animal  and  Plant  Health  Inspection 
Service.  U.S.  Department  of  Agriculture. 

Plants  and  plant  products.  Woody  and 
herbaceous  perennials,  such  as  trees. 
shrubs,  vines,  and  other  plants  having 
persistent  above-lhe-ground  woody 
stems  or  whose  roots  persist  2  or  more 
years.  Also,  any  of  their  plant  parts, 
except  seeds,  that  are  capable  of 
propagation,  including  roots,  buds. 
grafts,  bulbs,  tubers,  and  corms. 

Regulated  article.  An  article  whose 
interstate  movement  is  prohibited  or 
restricted  by  federal  statutes, 
quarantines,  or  regulations. 

State.  The  Distnct  of  Columbia.  Puerto 
Rico,  the  Northern  Mariana  Islands,  or 
any  state,  territor>'.  or  possession  of  the 
United  Slates. 

State  plant  protection  official.  Any 
state  official  responsible  for  plant  pest 
and  disease  quarantine,  control,  or 
eradication  programs. 

You.  Any  association,  company, 
corporation,  firm,  individual,  joint  slock 
company,  partnership,  society,  or  other 
organized  group  or  agent  acting  for  any 
organized  group  or  individual. 

§  302.2    Restrictions  and  prohibitions. 

you  may  move  a  regulated  article  into 
the  District  of  Columbia  only  if  you 
comply  with  the  conditions  explained  in 
this  part. 

§  302.3    Movement  of  plants  and  plant 
products  into  the  District  of  Columbia. 

(a)  You  may  move  plants  and  plan! 
products  into  the  District  of  Columbia 
only  if  ihey  are  accompanied  by  a 
certificate. 

(b)  Each  container  or  other  package 
containing  plants  and  plant  products 
moved  into  the  District  of  Columbia 
must  be  plainly  marked  with  the 
following  information: 

(1)  Names  and  addresses  of  ihe 
consignor  and  consignee; 

(2)  Common  names  of  all  plants 
enclosed; 
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(3)  Types  of  plant  parts  that  are 
enclosed,  including  roots,  buds,  grafts. 
bulbs,  tubers,  and  conns;  and 

(4)  Whether  any  soil  has  been 
enclosed. 

(n)  Inspectors  are  authonzed  to  slop 
you  and  to  inspect  your  property  and 
means  of  conveyance  in  accordance 
with  7  U.S-C.  150ff  and  164a. 

$  303.4    Issuance  of  cwMltuI— . 

(a)  An  inspector  will  issue  you  a 
certificate  to  move  plants  and  plant 
products  originating  in  the  Kstrict  of 
Columbia,  if  such  plants  and  plant 
product  comply  with  inspection  and 
certification  requirements  of  other 
applicable  federal  regulations. 

(b)  You  should  contact  an  inspector  as 
far  m  advance  as  possible  of  the  desired 
date  for  raovement  '  to  arrange  for 
issuance  of  certificates." 

S  302.5    Costa  and  charges. 

The  services  of  the  inspector  dunng 

nomval  buame&s  hours  are  furnished 
without  cost  The  U.S  Department  of 
Agnculture  will  not  be  responsible  fur 
any  other  costs  or  charges. 

Done  m  Washmglon.  DC  this  23rd  day  of 
September  196a. 
lames  W.  GloMer. 

Administrator.  Ammoi and Piant  Health 
Inspection  Service. 
'FR  Doc  88-22217  Filed  9-27-aiJ;  8:45  am) 
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IC}ock»tNa8S-121I 

Brucetloftls  In  Cattte;  Interstate 
Movement  of  Catt»e  from  Ctesa  B  and 
Clasa  C  Stales  and  Areas 

AQEHCV:  Animal  and  Plant  Health 
Inspection  Ser\'ice.  USDA. 
ACTION:  Proposed  rule. 

summary;  We  are  proposing  to  amend 
the  regulations  governing  the  interstate 
movement  of  cattle  because  of 
brucellosis  by  imposing  additional 
restnclions  on  the  interstate  movement 
of  certain  catlle  from  Class  B  states  and 
areas  and  from  Class  C  states  and 
areas.  We  believe  this  action  is 
warranted  in  order  to  help  reduce  the 
risk  of  the  interstate  spread  of 
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'  Frjry-eigT'  h,)ur»  will  usually  be  adeqiwiie, 
howpver  cimiingfancea  may  dittal*  n  need  lor  a 
lEirrtjer  attvance^notirx  pvnod  ¥  or  example  plants 
^u^r^-pnbte  lo  cerijwi  dtaeaae*  muji  be  inspected 
oniv  lunng  Uwrix  irawnfl^  Mr<uMin.  wb^n  lympiooit 

v«a:  be  visible 

•  You  may  dppl>  far  s  cen-fi'-aie  by  conU<.~linit 
Pl-tn!  Protection  and  Qu«raniti«.  Animet  and  Wanr 
Health  ln»Dp(f)>?n  Service.  US-  OparlTnml  of 
Aitncul-ure.  ElARC  E«9(,  Builtiinji  ajij.  Btl's^iike  NfD 
SirtlS.  Telpph,)m-  (.101)  i4+-25" 


brucellosis  and  lo  further  our  goal  of 
eradicabng  the  disease. 
OATC  Consideration  with  be  given  only 
to  comments  postmarked  or  received  on 
or  before  October  13.  1968. 
AOORCSSCS;  Send  an  original  and  three 
copies  of  wntlen  comments  to 
Regulatory  Coordination,  APHIS.  USDA. 
Room  728  Federal  Building.  6505  Belcrest 
Rd..  Hyattsville.  MD  20782.  Please  state 
that  your  comments  refer  to  Docket  No. 
88-121.  Comments  received  may  be 
inspected  at  USDA.  14lh  and 
Independence  Ave..  SW,.  Room  1141- 
South  Bldg..  between  8  a.m.  and  4;30 
p  m..  Monday  through  Fnday,  except 
holidays. 

FOfl  FURTHER  INFORMATKM  CONTACT. 
Dr  Hugh  E.  Metcalf.  Senior  Staff 
Veterinarian.  Program  Planning  Staff. 
VS,  APHIS.  USDA.  Room  841,  Federal 
Building.  6505  Belcreat  Road. 
Hyattsville.  MD  20782.  301-*36-8713 
SUPP1.£M»rr ARV  tMFO<WATK>»e 

Background 

Brucellosis  Is  a  seriotis  infectious  and 
contagious  disease  caused  by  bacteria 
of  the  genus  Brucella.  It  affects  both 
animals  and  man.  The  Secretary  of 
Agnculture  is  authorized  to  cooperatt; 
with  the  stales  m  conducting  a 
brucellosis  eradication  program  and  in 
preventing  the  interstate  spread  of 
brucellosis.  The  regulations  in  9  CFR 
Part  78  (referred  to  below  as  the 
regulations}  govern  the  interstate 
movement  of  cattle,  bison,  and  swine  in 
order  to  help  prevent  the  interstate 
spread  of  bnicellosis. 

The  regulations  provide  a  system  for 
cldBsifymg  states  or  portions  of  stales 
according  lo  the  rate  of  brucella 
infection  present,  and  the  general 
effectiveness  of  a  brucellusis  control 
and  eradK:rftion  program.  The 
classifications  are  Class  Free.  Class  A. 
Class  B.  and  Class  C.  Slates  or  areas 
that  do  not  meet  the  mtntmum  standards 
for  Class  C  can  be  placed  under  federal 
quarantine. 

The  brucellosis  Class  Free 
classification  ts  based  on  a  findmg  of  no 
known  brucellosis  m  catlle  for  the  12 
months  precedmg  classification  as  Class 
Free.  The  Class  C  classincalion  is  for 
stales  or  areas  with  the  highest  rate  of 
brucellosis.  Clasa  B  and  Class  .A  fall 
between  these  two  extremes. 
Reslnctions  on  moving  cattle  interstate 
become  less  stnngent  as  a  state 
approaches  or  achieves  Class  Free 

StdtUS. 

Classification  of  Herds  Within  States 

Herds  of  cattle  are  classified  as  either 
known  to  be  sheeted"  or  "not  kjiown 


to  be  affected."  A  "herd  known  to  be 
affected"  ii  defined  in  the  regulations  as 
any  herd  in  which  any  animal  has  been 
classified  as  a  bruceUosis  reactor  and 
which  has  not  been  released  from 
quarantine  A  "herd  not  known  lo  he 
affected"  is  defined  as  any  herd  in 
which  no  animal  has  been  classified  as 
a  brucellosis  reactor  or  any  herd  in 
which  one  or  more  animals  have  been 
classified  as  brucellosis  reactors  but 
which  has  been  released  from 
quarantine,  flerds  not  known  to  be 
affected  may  qualify  for  certified 
brucellosis-free  herd  status  tf  certain 
testing  requirements  are  met. 

Interstate  Movement  of  Cattle  From 
Herds  Not  Known  To  Be  Affected  in 
Class  C  States  and  Areas 

Section  78  9(d)  of  the  regulations  sets 
forth  the  conditions  under  which  test- 
eligible  cattle  which  originate  in  Class  C 
Stales  or  areas,  are  not  brucellosis 
exposed,  and  are  from  a  herd  not  known 
to  be  affected  may  be  moved  interstate 
from  ClaSii  C  States  or  areas.  The  age  at 
whicJi  catlle  are  considered  test-eligible 
generally  coincides  with  the  age  at 
which  they  reach  sexual  maturity.  Test- 
eligible  cattle  are  defined,  for  purposes 
of  interstate  movement,  to  include  non- 
vaccinates  18  months  of  age  or  over. 
except  steers  and  spayed  heifers;  official 
calfhood  vaccinates  IS  months  of  age  or 
over  which  are  partunent  or 
postparlurient;  official  calfhood 
vaccinates  of  the  beef  breeds  with  the 
firs!  pair  of  permanent  incisors  fully 
erupted  (2  years  of  age  or  overl;  and 
official  calfhood  vaccinates  of  the  dairy 
breeds  with  partial  eruption  of  the  first 
pair  of  permanent  incisors  [20  months  of 
age  of  over). 

With  respect  to  the  interstate 
movement  of  these  cattle.  $  76.9(d)  of  the 
regulations  provides: 

Tesi-eligihie  ivattle  which  originate  in  Class 
C  Statps  or  areas,  are  not  brucellosis 
exposed,  and  arp  from  a  herd  not  known  (o 
be  affected  may  be  moved  intersia(e  from 
Clii99  C  Slalt^i  or  areas  only  under  the 
coadiDofu  specified  below 

(1)  Moventenl  to  recognized  sioughlennff 
esiabi'tshnienls-  (i)  SurJi  cattle  may  be  moved 
interstate  from  a  farm  of  ongin  or  a 
nonquarantined  fet:dlut  directly  to  a 
recognized  slaughtering  eslnblishmenl 
without  restriction  under  (his  iubpart 

jii)  Such  cattle  may  be  mnvpd  mtprniate 
from  a  farm  of  ongio  directly  lo  an  approved 
inlermediaie  handlmfi  facility  without 
restriction  und«T  this  subpart 

(lii)  Such  catltr  may  be  mrtvrd  inlerstale 
from  a  nunquarantmed  feedlol  directly  lu  an 
approved  intermediate  handliiig  Ualiiy  and 
then  directly  to  an  approved  inlermediale 
handling  facility  and  then  direcilv  lo  a 
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recognized  ilaiighlertng  eslahliithment  if  they 
are  accompanied  by  a  permit  or  "S"  brand 
permit 

(iv)  SiK:h  cattle  may  be  moved  iniorstatc 
frtmi  a  farm  of  iKigin  or  a  nonquaranlined 
f.cdint  directly  to  a  specifically  approved 
siiir.ltvdrd  and  then  lo  a  recotwaed 
sld  ut;htenBg  eBtelrfuhmenl  4f: 

(A)  They  are  negative  to  an  official  test 
cDnducied  at  the  specfically  approved 
stockyard  and  are  accompanied  by  a 
certificate  or  "S"  brand  permit  which  states. 
in  addition  to  the  items  specified  in  J  78-1.  the 
leftt  dales  and  results  of  the  o^icial  tests;  or 

(31  They  onginate  from  a  certified 
Liru cell ows- free  herd  and  identity  lo  the 
certified  brucellosis- free  herd  is  maintained: 
or 

(CI  They  are  "S"  branded  at  ihe 
.spenficalty  approved  stockyard. 
MGCompanied  tiy  an  ~S"  brand  permit,  and 
movrd  directly  lo  a  reco^mzed  slaughlenng 
fstablishmenl:  or 

(D)  They  are  moved  from  the  specifically 
approvel  stockyard  accompanied  by  an  "S" 
brand  permit  an  m  vehicles  closed  with 
orricidl  seals  applied  and  removed  by  a 
Vt-lennary  Seriices  representative,  a  State 
repre.sen(altvB.  an  accredited  vetennarian.  or 
an  individual  authorized  for  this  purpose  by  a 
Veterinary  Services  representative.  The 
official  seal  numbers  must  be  recorded  on  the 
accompanying  "S"  brand  permit. 

Iv)  Such  catlle  may  be  moved  interstate 
froc)  a  fdrm  of  origin  or  a  nonqua  ran  lined 
feedloi  directly  to  a  specifically  approved 
stockyard  and  then  to  an  approval 
intermediate  handling  facility  and  then 
directly  to  s  recognited  slaughtering 
estabkshment  if 

(A)  They  are  neRalive  to  an  official  teat 
conducted  at  the  jpeaficaU)r  apfrwvd 
stockyard  and  are  accompanied  by  an  "S" 
brand  pemiii  which  slates,  in  addition  to  the 
Hems  specified  in  S  7S-I  the  test  dates  and 
results  of  the  official  tests:  or 

(B)  They  originate  from  a  certified 
brucellosis -free  herd.  MlenMfy  lo  the  cerltficd 
brucellosis- free  herd  is  maintained,  and  they 
are  accompanied  brucellosu-free  herd  is 
maintained,  and  they  are  accompanied  by  an 
"S'  brand  permit:  or 

(C)  They  are  "S"  branded  at  the 
speofically  approved  sttKkyard. 
urcompanied  by  an  "S'  brand  permit,  and 
mov  cd  directly  to  an  approved  intermediate 
handling  facility. 

(vi)  Such  cattle  from  other  than  a  farm  of 
origin  or  a  nonquarantined  feedlol  may  be 
move^  interstate  lo  a  recognized  stavghiering 
ttttablishmeni  only  if 

(A)  They  are  negative  to  an  official  test 
within  30  days  pnor  to  such  interstate 
movement  and  are  acix>mpanied  by  a 
certificate  or  '*S'  brand  permit  which  slates, 
in  dddilion  to  the  iiema  specified  in  1 7B.1.  Ihe 
test  dales  and  results  of  the  official  tests;  or 

|B|  They  onginate  from  a  certified 
t-niceljosisfree  herd  and  identity  lo  the 
certified  brucellosis-free  herd  is  mainlamed; 
or 

(C)  They  are  "S"  branded,  accompanied  by 
an  "S'  brand  permit,  and  moved  directly  lo  a 
recognued  slaughtering  establishment:  or 

(D)  lliey  are  accompanied  by  an  "S    brand 
permit  and  moved  m  vehicles  closed  with 
official  seals  applied  and  removed  by  a 


Veterinary  Services  representative,  a  Stale 
representative,  an  accredited  veterinarian,  or 
by  an  individual  authorized  for  this  purpn&e 
by  the  Veterinary  Services  rppresentdtive. 
The  official  seal  numbers  must  be  recordr-d. 
on  Ihe  accompanying  "S"'  brand  permi!. 

(vii)  Such  cattle  from  other  than  a  farm  of 
origin  or  a  nonquarantined  feedlot  may  t>e 
moved  interstate  lo  an  approved  intermediate 
handling  facility  and  then  directly  to  a 
recognized  tlaughtering  establishment  only  If 

I  A]  They  are  negative  to  an  official  lest 
within  30  days  prwr  lo  such  interstate 
movement  and  are  accompanied  by  a  permit 
or  "S '  brand  permit  which  states,  in  addition 
to  the  items  specified  in  }  78.1.  the  test  dates 
and  results  of  the  o^icial  tests;  or 

(B)They  originate  from  a  certified 
brucellosis-free  herd,  identity  to  the  certified 
brucellosis- free  herd  is  maintained,  and  they 
are  accompanied  by  an  "S"  brand  permit:  or 

(Cl  They  are  "S"  branded,  aocompanied  by 
an  "S"  brand  permiL  and  moved  directly  to 
an  approved  intermediate  handling  facility. 

(2)  Movement  to  quarantined  feedjots. 
(i)  Such  cattle  may  be  moved  inlerslate 

from  a  farm  of  origin  directly  to: 

(A)  A  quarantined  fpedlot  if  such  cattle  are 
"S"  branded  upon  amval  at  the  quarantined 
feedlot:  or 

|B|  A  specifically  approved  stockyard  and 
then  directly  to  a  quarantmed  feedlot  if  such 
catUe  are  "S"  branded  upon  amval  al  the 
specifically  approved  stockyard  and  are 
accompanied  to  the  quarantined  feedlot  by 
an  "S"  brand  permit. 

|.0  Such  cattle  from  other  than  a  farm  of 
origin  may  be  moved  inlerstale  to  a 
quarantined  feedlot  if 

(A)  They  are  negative  lo  an  official  lest 
withm  30  days  pnor  lo  such  movement  and 
me  accompanied  by  a  certificate  which 
slates,  in  addition  to  the  items  specified  in 

(  78.3.  Ihe  test  dates  and  results  of  the  official 
lesis;  or 

(B)  They  are  "S"  branded,  accompanied  by 
an  "S"  brand  permit,  and  moved  direclly  to  a 
quarantmed  feedlot 

(3)  Movement  other  than  in  accordance 
with  paragraphs  ld}fl)  or  (2)  of  Una  se<:Hon. 
Such  catlle  may  be  moved  interstate  othpr 
than  in  accordance  with  paragraphs  (d)ll)  or 
(2)  of  this  section  only  if: 

(t)  Such  cattle  ongmele  in  a  certified 
brucellosis- free  herd  and  are  accompanied 
inlerslate  by  a  certificate  which  stales,  in 
addition  to  the  items  specified  in  S  78.1.  that 
the  cattle  originated  in  a  certified  bnicellosis- 
free  herd;  or 

(ii)  Such  cattle 

(A)  Are  negative  to  two  consecutive  official 
tests  al  least  BO  days  apart,  with  the  first  lest 
not  less  than  60  days  nor  more  than  1  year 
before  inlerslate  movement  and  the  second 
lest  not  more  than  30  days  before  interstate 
movement; 

(B)  Are  accompanied  by  a  certificate  which 
states,  in  addilion  lo  the  items  specified  m 

S  78.1.  the  test  dates  and  results  of  the  ofildal 
tcslK  and 

(Cl  Have  been  issued  a  permit  for  entry;  or 

(iii)  Such  cattle 

(A)  Are  official  vaccinates  of  the  beef 
breeds  24  months  of  age  or  over,  or  of  the 
dairy  breeds  20  months  of  age  or  over. 

(B)  Are  negative  to  an  offiual  test  within  30 
days  prior  to  the  dale  of  inlerstale  movement: 


(C)  Are  accompanied  by  a  certificate  which 
stales,  in  addition  to  the  items  specified  in 
}  78.1.  the  test  dates  and  results  of  the  o^icial 
tests:  and 

ID)  Have  been  issued  a  permit  for  entry:  or 

(iv)  Such  cattle 

(A)  Are  nef;Btive  to  an  official  lest  not  less 
than  80  days  nor  more  than  1  yeur  before  the 
interstate  movement. 

(B)  Are  moved  from  a  farm  of  un^in 
directly  to  a  apecincally  approved  stockyard 
and  are  subjected  to  an  ufTidal  test  upon 
amval  at  the  specifically  approved  stockyard 
pnor  to  losing  their  identity  with  the  farm  of 
origin:  and 

|C]  Are  accompanied  by  a  document  which 
states  the  test  dntes  and  resulu  of  the  official 
tests  conducted  prior  lo  the  interstate 
movement:  or 

(v)  Such  catUe  are  official  vaccinates  of  the 
l>eef  breeds  24  months  of  age  or  over,  or  of 
the  dairy  breeds  20  months  of  ajze  or  over  are 
moved  from  a  farm  of  ongm  directly  to  a 
specifically  approved  stockyard,  and  are 
subjected  to  an  ofTicia!  test  upon  amval  al 
the  specificalSy  approved  stockyard  pnor  to 
Ifjsms  their  identify  with  the  farm  of  ongm:  or 

[vii  Such  catlle  are  from  a  farm  of  origin 
and  are  negative  to  a  herd  blood  test  within  1 
year  prior  to  intersiiite  moveror-nt  provided 
no  cattle  are  added  lo  the  herd  for  a*  least 
T20  days  before  the  herd  blood  test  or 
lietwtwn  the  time  of  the  herd  blood  test  and 
movement  If  the  herd  blood  lest  is  not 
conducted  wiilnn  30  days  pnor  to  inlerslate 
movement,  such  cattle  must  be  negative  to  an 
official  test  within  30  days  prior  to 
movement.  The  cattle  must  have  been  issued 
a  permit  for  entry  and  be  accompanied  by  a 
cerbficate  which  slates,  in  addition  to  the 
items  specified  m  {  "8.1.  the  test  dates  and 
results  of  the  ofTicml  tests  and  the  catlle 
ongmaied  from  a  farm  of  ongm.  The  cattle 
also  mu5t  lie  accompanied  by  a  wntlen 
statement  signed  by  Ihe  ornier  and  an 
accredited  vetennanan.  or  othiT 
documentahon.  which  establishes  that  the 
cattle  originated  from  a  herd  to  which  no 
cattle  had  been  added  for  at  least  120  days 
before  the  herd  blood  les!  or  between  the 
lime  of  the  herd  blood  test  and  movemenL  or 

{viij  Such  cattle  are  moved  ir.te-rslate  from 
a  farm  of  origin  or  are  relumed  interstate  lo  a 
farm  of  ongm  in  the  course  of  normal 
ranching  operations,  without  change  of 
ownership,  directly  to  or  from  another 
premises  owned,  leased  or  rented  by  the 
same  individual,  and 

(A)  The  cattle  being  moved  originate  fttwn 
a  herd  in  which  (;)  all  the  cattJe  were 
negative  to  a  herd  bU>od  test  wiihm  1  year 
prior  to  the  inlerslate  movement:  {2]  Any 
cattle  added  Id  die  herd  after  such  a  herd 
blood  test  were  negative  to  an  official  lest 
withm  30  days  pnor  to  the  dale  the  cattle 
were  added  to  the  herd  [3]  None  of  the  cattle 
in  Ihe  herd  have  come  in  contact  with  any 
other  cattle:  end 

IBl  The  cattle  are  accompanied  interstate 
by  B  document  which  shows  Ihe  dales  and 
results  of  the  herd  blood  test  and  the  name  of 
die  laboratory  in  which  the  official  tests  were 
conducted. 

Under  55  78.9  and  78.10  of  Ihe  ciurenl 
regulations,  catlle  in  Class  C  Slates  or 
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areas  which  are  not  test-eligible  and  are 
from  herds  not  known  !o  be  affected 
may  be  moved  interstate  without  further 
restriction  except  for  certain  female 
caltle  that  must  be  officially  vaccinated 
cis  required  m  §  78.10.  Section  78.10(b|  of 
the  regulations  imposes  vaccination 
requirements  for  the  interstate 
movement  from  Class  C  States  or  areas 
of  female  cattle  bom  after  January  1, 
1984.  which  are  four  months  of  age  or 
over,  unless  they  are  moved  interstate 
directly  to  a  recognized  slaughterinn! 
pstablishment  or  quarantined  feedlot  or 
directly  to  an  approved  intermediate 
handling  facility  and  then  directly  to  a 
rpcognized  slaughtering  establishment. 

Interstate  Movement  of  Brucellosis 
Exposed  Cattle 

Section  788  of  the  regulations  sets 
forth  the  conditions  under  which 
brucellosis  exposed  cattle  may  be 
moved  interstate.  The  regulations 
include  conditions  for  movement  to 
recognized  slaughtering  establishments. 
'.o  quarantined  feedlots.  and  for  other 
pi;rposes.  These  provisions  currently 
include  conditions  allowing  the 
interstate  movement  of  certain 
brucellosis  exposed  cattle  from  herds 
known  to  be  affected  in  Class  B  States 
or  areas  and  in  Class  C  States  or  areas. 

Proposed  Action 

We  propose  to  restrict  the  interstate 
movement  of  brucellosis  exposed  female 
cattle  from  Class  B  States  or  areas  by 
limiting  movement  of  these  animals  to 
recognized  slaughtering  establishments 
and  quarantined  feedlots  only  Under 
the  proposal,  brucellosis  exposed  female 
catlie  which  originate  in  Class  B  States 
or  areas  could  not  move  interstate  under 
the  provisions  of  fi  78.8(c)(1).  Male  cattle 
from  herds  known  to  be  affected  that 
are  under  6  months  of  age  would 
continue  to  move  interstate  under  the 
provisions  of  S  78.a(c)fl)  (i)  and  (li). 
because  there  is  no  scientific  evidence 
that  they  can  transmit  brucellosis. 
Female  cattle  of  any  age  can  be  carriers 
of  brucellosis. 

We  also  propose  to  limit  the 
movement  of  female  cattle  from  Class  C 
States  or  areas  and  of  test-eligible  male 
cattle  from  Class  C  States  or  areas  by 
allowing  interstate  movement  of  these 
animals  only  if  they  originate  m  certified 
brucellosis-free  herds,  except  for 
movements  to  recognized  sldughtenng 
establishments  and  quarantined 
feedlots.  Under  the  proposal,  test- 
eligible  cattle  which  originate  m  Class  C 
Slates  or  areas,  are  not  brucellosis 
exposed,  and  are  from  a  herd  not  known 
to  be  affected  would  continue  to  move 
interstate  from  Class  C  States  or  areas 
to  recognized  slaughtering 


establishments  and  quarantined  feedlots 
under  the  conditions  set  forth  in 
S  78.9(d)  (1)  and  (2).  respectively,  above. 
We  also  propose  that  female  cattle 
which  originate  in  Class  C  Slates  or 
areas,  that  are  not  test-eligible,  are  not 
brucellosis  exposed,  and  are  from  a  herd 
not  known  to  be  affected,  be  moved 
interstate  from  Class  C  Slates  or  areas 
to  recognized  slaughtenng 
establishments  and  quarantined  feedlots 
oniv  under  the  applicable  conditions  In 
§78.9{dMl)and(2l. 

As  slated  above,  female  cattle  of  any 
age  can  be  carriers  of  brucellosis. 
However,  male  cattle  that  have  not 
reached  sexual  maturity  would  nut 
present  any  risk  of  spreading  the 
disease.  Accordingly,  the  proposed 
restriction  on  the  movement  of  certain 
cattle  from  Class  C  States  and  areas 
would  apply  to  female  cattle  without 
respect  to  age.  hut  only  to  male  cattle 
old  enough  to  be  considered  test- 
eligible.  This  IS  because  the  age  at 
which  male  cattle  are  considered  to  be 
test  eligible  generally  coincides  with 
reaching  sexual  maturity  The 
requirement  would  continue  that  cattle 
from  certified  brucellosis- free  herds  be 
accompanied  interstate  by  a  certificate 
which  states,  in  addition  to  the  items 
specified  in  the  definition  of 
"certificate."  that  the  cattle  originated  in 
a  certified  brucellosis-free  herd. 

Steers  and  spayed  heifers  would 
continue  to  be  moved  interstate  without 
restriction,  as  stated  in  5  78.6  of  the 
regulations.  Also,  the  proposal  would 
not  preclude  the  movement  interstate 
directly  back  to  the  farm  of  ongm  for 
cattle  moved  interstate  from  a  farm  of 
origin  directly  to  a  specifically  approved 
stockyard  and  subsequently  determined 
to  be  brucellosis  exposed  ($  78.8(c)(2)). 
Further,  no  changes  are  proposed  to 
preclude  movement  directly  back  to  the 
farm  of  origin  for  cattle  which  are 
moved  interstate  to  a  specifically 
approved  stockyard  but  fail  to  comply 
wtlh  the  requirements  of  the  regulations 
for  release  from  the  specifically 
approved  stockyard  (§  7a,ll(a)). 

The  proposed  changes  would  reduce 
the  risk  of  interstate  spread  of 
brucellosis  by  reducing  the  disease  risk 
posed  by  cattle  moving  interstate  from 
Class  B  States  or  areas  and  Class  C 
States  or  areas.  On  a  disease  risk 
spectrum,  there  is  a  higher  incidence  of 
the  disease  tn  cattle  which  originate  in 
Class  C  States  or  areas  than  in  cattle 
from  other  States  or  areas.  There  is  also 
a  greater  likelihood  that  cattle  from 
herds  not  known  to  be  affected  in  Class 
C  States  or  areas  would  be  infected  with 
the  disease  than  is  so  for  cattle  from 
other  Classes  because  of  the  higher 


incidence  of  the  disease  in  general.  For 

this  reason,  we  are  limiting  our  proposal 
to  resinct  the  interstate  movement  of 
rattle  from  herds  known  to  be  affectecl 
lo  catlie  which  originate  in  Class  C 
States  or  areas. 

Properly  certified  cattle  moving 
interstate  from  herds  only  qualified  as 
herds  not  known  lo  be  affected  would 
present  a  greater  risk  of  being 
brucellosis  carriers  than  cattle  from 
certified  brucellosis-free  herds.  This  is 
because  the  brucellosis-free  status  of 
certified  brucellosis  free  herds  has  been 
established  positively  based  on  testing, 
while  the  status  of  a  herd  not  known  to 
be  affected  is  based  only  on  the  abseni:e 
of  information  that  the  herd  is  known  to 
be  affected.  No  animal  in  the  herd  needs 
to  be  tested  for  the  status  to  be  applied. 
The  regulations  are  designed  to  prevent 
the  interstate  spread  of  brucellosis,  and 
thereby  help  eradicate  brucellosis,  by 
regulating  the  interstate  movement  of 
cattle.  As  the  eradication  effort 
progresses,  we  believe  that  it  is 
necessary  lo  strengthen  the  regulations 
in  order  lo  protect  States  and  areas  that 
hnve  achieved  eradication. 

Under  the  proposed  rule,  all  female 
cattle  and  test-eligible  male  cattle  from 
herds  other  than  certified  brucellosis- 
free  herds  in  Class  C  Slates  or  areas 
could  only  be  moved  interstate  lo 
recognized  slaughting  establishments 
and  quarantined  feedlots. 

The  United  States  Animal  Health 
Association  (US.AHAl  has 
recommended  this  proposed  r.cl:on.  The 
USAHA  is  a  nongovernmental 
organization  dedicated  to  the  betterment 
of  Uvestock  health  and  the  livestock 
industry.  It  is  composed  of  livestock 
industry  organizations  and  individuals, 
as  well  as  state  and  federal  animal 
health  officials. 

Executive  Order  12291  and  Regulatory 

Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  It  is 
not  a  "major  rule  "  Based  on  infurmation 
compiled  by  the  Department,  we  have 
determined  thai  this  rule  would  have  an 
effect  on  the  economy  of  less  than  SlOO 
million;  would  not  cause  a  ma)or 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  slate,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 
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The  effect  of  this  proposed  action 
would  be  to  further  reslrici  the  interstate 
movement  of  cattle  from  Clase  B  Stales 
and  areas  and  from  Class  C  Slates  and 
areas.  Currently,  only  one  state  and  a 
portion  of  another  slate  are  classified  as 
Class  C,  We  anticipate  that  both  will 
qualify  for  Class  B  status  within  a  few 
months  after  this  proposed  change 
becomes  efTeclive.  if  adopted.  Since  the 
prevalence  of  brucellosis  is  decreasing 
in  other  states,  as  well,  we  do  not 
anticipate  any  other  states  or  areas 
being  classified  as  Class  C.  At  present 
there  are  S  stales  and  a  portion  of 
another  state  classified  as  Class  B. 

According  to  the  Department's  most 
recent  data,  there  are  approximately 
326.068  herds  in  the  5  stales  and  1  area 
classified  as  Class  B.  As  of  April  1388, 
cattle  farmers  in  the  Class  B  States  and 
area  owned  1.591  herds  known  to  be 
affected.  This  is  the  only  type  of  herd  in 
the  Class  B  States  and  area  that  would 
be  affected  by  the  proposed  action. 
Approximately.  1.187  herd  owners, 
fewer  than  one  percent  of  all  herd 
owners  in  the  Class  B  States  and  area, 
are  small  entities  according  lo  the  Small 
Business  Administration's  criteria  of 
revenues  up  to  Si 00.000.  (The  average 
selling  price  per  head  of  cattle  or  calves 
sold  in  the  Class  B  States  and  area  is 
S483.79.  Accordingly,  cattle  owners  who 
sell  fewer  than  207  head  per  year  from 
their  herd  may  be  small  entitles.  We 
have  considered  all  such  owners  to  be 
small  entities  for  the  purpose  of  this 
analysis.) 

There  are  approximately  37.871  herd 
owners  in  the  Class  C  Slate  and  area 
affected  by  this  proposal,  according  to 
the  Department's  most  recent  data. 
ApproTsimately  97  percent  of  all  herd 
owners  in  the  Class  C  Slates  and  area 
are  considered  small  entities,  using  the 
SEA  cnteria.  (The  average  selling  price 
per  head  of  cattle  or  caves  sold  in  Class 
C  Stales  and  areas  is  *27Ti  68. 
Accordingly,  cattle  owners  who  sell 
fewer  than  363  head  from  their  herd  may 
be  smiill  entities.  We  have  considered 
alt  such  owners  to  be  small  entities  for 
the  purpose  of  this  analyftis.)  Of  all  herd 
owners  in  the  Class  C  Stale  and  area 
affected  by  the  proposed  action, 
approximately  29.834  owned  herds  not 
known  lo  be  affected.  1.866  owned 
certified  bnicellosis-free  herds,  and  924 
owned  herds  known  to  be  affected. 
Approximately,  370  owners  of  the  herds 
known  to  be  affected  are  considered 
small  entities. 

Some  owners  of  cattle  from  herds  not 
known  to  be  affected  or  from  Class  Free 
or  Class  A  States  or  areas  could 
received  slightly  higher  prices  for  their 
cattle  from  buyers  who  do  not  want  to 


deal  with  the  additional  restrictions  that 
would  be  imposed  upon  interstate 
movement  of  certain  cattle  from  Class  B 
and  Class  C  States  and  areas.  However. 
some  owners  of  cattle  who  would  be 
restricted  in  interstate  movement  by  this 
proposal  would  consider  spaying  as  an 
alternative,  since  spayed  cattle  move 
interstate  without  restrictions.  Some 
cattle  owners  would  experience  costs 
associated  with  handling  the  animals, 
such  as  for  spaying  female  cattle. 
However,  their  cattle  could  then  be  sold 
at  prices  that  are  competitive  with  cattle 
from  Class  Free  and  Class  A  States  or 
areas.  The  cost  of  spaying  heifers  on  an 
average  ranges  from  S5  to  SlO  per  head 
and  would  be  the  principal  cost  of 
compliance  with  the  proposed 
regulations.  This  cost,  as  compared  with 
the  average  price  per  head  for  cattle  and 
calves  sold  fi'om  Class  B  and  C  States 
and  areas,  is  smalt.  Furthermore,  since 
spayed  heifers  do  not  need  to  be 
vaccinated  for  brucellosis,  this  cost 
would  be  offset. 

We  estimate  that  probably  close  to  90 
percent  of  the  cattle  moved  from  the 
states  and  areas  primarily  affected  by 
the  proposed  changes  are  moved 
interstate  for  feeding  purposes.  These 
animals  currently  move  to  both 
quarantined  and  nonquarantined 
feedlots.  There  are  currently  526 
quarantined  feedlots  in  the  United 
States.  One  hundred  eighty  nine 
quarantined  feedlots  are  located  in 
Class  B  States  and  areas  and  6  are 
located  in  the  Class  C  State  and  area 
affected  by  the  proposed  action.  Tlie 
Department  does  not  maintain  statistics 
on  nonquarantined  feedlots.  except  for 
those  located  in  the  13  major  feeding 
states. 

Cattle  from  herds  known  lo  be 
affected  in  Class  B  Slates  and  areas, 
fewer  than  one  percent  of  all  cattle  and 
caves  in  Class  B  Stales  and  areas,  could 
continue  to  be  moved  interstate  to 
quarantined  feedlots,  either  directly  or 
to  a  specifically  approved  stockyard  and 
then  directly  to  a  quarantmed  Feedlot. 
Cattle  from  herds  that  only  qualify  as 
herds  not  known  lo  be  affected  in  Class 
C  States  or  areas  oould  continue  to  be 
moved  to  quarantined  feedlots- 
However.  only  catlie  from  certified 
brucelloais-free  herds,  steers,  spayed 
heifers,  and  males  that  are  not  tesl- 
eiigibte.  which  originate  in  the  state  and 
area  classified  as  Class  C.  could  be 
qualified  for  movement  to 
nonquarantined  feedlots.  Also,  all 
female  cattle  from  a  farm  of  ongm  and 
from  herds  that  do  not  qualify  as 
certified  brucellosis -free  in  Class  C 
States  or  areas,  would  have  to  be  "S  ' 
branded  either  before  leaving  the  farm 


of  origin  or  upon  arrival  at  a 
quarantined  feedlot  or  specifically 
approved  stockyard,  and,  in  some 
circumstances,  be  accompanied  by  an 
"S"  brand  permit  for  interstate 
movement  to  quarantined  feedlots 

Some  cattle  feeders  that  depend  on 
heifer  calves  from  Class  B  and  Class  C 
States  or  areas  might  decide  to  quahfy 
their  nonquarantined  feedlots  as 
quarantined  feedlots.  Most  of  the  other 
cattle  moved  interstate  strictly  for 
breeding  purposes  from  the  Class  C 
State  and  area  primarily  affected  by  the 
proposal  originate  from  certified 
brucellosis-free  herds.  W'e  do  nol 
anticipate  that  the  number  of  cattle 
moved  interstate  to  slaughter  from  the 
affected  Class  B  and  Class  C  States  and 
areas  would  change  as  a  result  of  this 
rule- 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  nol 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

Information  collection  requirements 
contained  in  this  document  have  been 
approved  by  the  Office  of  Mangement 
and  Budget  (OMBl  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.SC.  3501  et  seq)  and  have  been 
assigned  OMB  contrtil  number  0579- 
0064". 

Public  Comment 

Dr.  James  W.  Closser.  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service,  has  determined  that 
this  rulemaking  proceeding  should  be 
expedited  by  allowing  a  15-day 
comment  period  on  this  proposal.  This 
comment  period  would  allow  the 
Agency  to  promulgate  and  unplement  a 
final  rule  on  an  expedited  basis.  Earlier 
implementation  of  a  final  rule  wnll 
reduce  the  nsk  of  additional  spread  of 
brucellosis.  It  will  protect  owners  of 
animals  that  are  not  affected  with  the 
disease  by  restricting  contact  with 
exposed  or  affected  animals,  and  will 
minimize  the  risk  of  re-introducing  the 
disease  into  areas  where  erdicalion 
efforts  have  succeeded. 

ELxecutive  Order  12372 

This  program/aclivity  m  listed  m  the 
Catalog  of  Federal  Domestic  Assistance 
under  No  10.025  and  is  subiect  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
stale  and  local  offiaals.  (See  7  CIT^  Part 
3015,  Subpart  V.| 
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List  of  Subjects  in  9  CPR  Part  78 

Animal  diseases,  Brucfellosis.  Cattle. 
Hogs,  Quarantine,  Transportation. 

PART  78— BRUCELLOSIS 

.■\cr;ordinglv.  we  propose  to  amend  9 
CFR  Part  78  as  foUows 

1  The  authority  citation  for  Part  78 
wouid  continue  to  read  as  follows: 

.Authority:  n  U.S.C  111-1148-1.  U4i,.  115, 
ir.  120.  121.  123-126.  134b.  lJ4f;7CFK2.17. 
2..il.and;rt  2Idl. 

$78.8    lAmefKledl 

2.  In  the  introductory  text  of 

§  78.Blc)|ll.  the  phrase  ".  other  than 
female  cattle  which  onginate  in  Class  B 
States  or  areas  or  Class  C  States  or 
areas."  would  be  added  immediately 
before  the  word  "may." 

3.  In  §  78.8(c)(2l  ■78.9!dH3)(iv).  or 

"8  9(di{31(v)"  would  be  removed  and  "or 
78  9(d)(31  of  this  part"  would  be  added 
in  their  place, 

4.  In  §  78.9.  the  first  sentence  of  the 
introductory  paragraph  would  be 
revised  to  read  as  follows: 

§  78.9    Cattle  from  herds  not  knowm  to  be 
affected. 

Male  cattle  which  are  not  test  eligible 
and  are  from  herds  not  known  to  be 
affected  may  be  moved  interstate 
without  futher  restnct)nns-  Female  cattle 
which  are  not  test  eligible  and  are  from 
herds  not  known  to  be  affected  may  be 
moved  mterstate  only  in  accordance 
wdh  §  78.10  of  this  part  and  this 
section.  *  •   ' 

5.  In  §  78  9  the  introductory  text  of 
paragraph  [d]  and  paragraph  (dK3) 
wouid  be  revised  to  read  as  follows: 

§  78.9    Cattle  from  herds  not  known  to  be 
affected. 


6  In  5  78.10.  the  heading  and 
paragraph  |b)  would  be  revised  and  a 
new  paragraph  {c)  would  be  added  to 
read  as  follows: 

§78.10    Official  vscdnatkxt  of  cattte 
movtr>g  Into  and  out  of  Ctasa  8  and  Class  C 
states  or  areas. 


(d)  C/ass  C  States /areas-  All  female 
cattle  and  test-eligible  male  cattle, 
which  origmate  in  Class  C  States  or 
areas,  are  not  brucellosis  exposed,  and 
are  from  a  herd  not  known  to  be 
affected  may  be  moved  mterstate  from 
Class  C  States  or  areas  only  under  the 
conditions  specified  below: 

(3)  Movement  other  than  in 
accordonce  with  paragraphs  fdffl/  or  p) 
of  this  section.  Such  cattle  may  be 
moved  interstate  other  than  in 
accordance  with  paragraphs  (dill)  or  (2) 
of  this  section  only  if  such  cattle 
originate  m  a  certified  brucellosis-free 
and  are  accompanied  interstate  by  a 
certificate  which  states,  in  addition  to 
the  items  specified  in  $  78.1  of  this  part. 
that  the  cattle  originated  in  a  certified 
brucellosis- free  herd. 


(b)  Female  cattle  bom  after  [anuary  1, 
1964.  which  are  4  months  of  age  or  over 
must  be  official  vaccinates  lo  move  into 
a  Class  C  Stale  or  area  *  unless  they  are 
moved  interstate  directly  to  a 
recognized  slaughtering  establishment 
or  quarantined  feedlot  or  directly  to  an 
approved  intermediate  handling  facility 
and  then  directly  to  a  recognized 
slaughtering  establishiment-  Female 
cattle  eligible  for  official  calfhood 
vaccination  and  required  by  this 
paragraph  to  be  officially  vaccinated 
may  be  moved  interstate  from  a  farm  of 
origin  directly  to  a  speifically  approved 
stockyard  and  be  officially  vaccinated 
upon  arrival  at  the  specifically  approved 
stockyard. 

(c)  Female  cattle  bom  after  |anuary  1. 
1984,  which  are  4  months  of  age  or  over 
must  be  official  vaccinates  to  move 
interstate  out  of  Class  C  State  or  area  * 
under  $  78.9(dl(3)  of  this  part.  Female 
cattle  from  a  certified  brucellosis- free 
herd  that  are  eligible  for  official 
calfhood  vaccination  and  required  by 
this  paragraph  to  be  officially 
vaccinated  may  be  moved  interstate 
from  a  farm  of  origin  directly  to  a 
specifically  approved  stockyard  and  be 
officially  vaccinated  upon  arrival  at  the 
specifically  approved  stockyard. 

Done  in  Washington.  DC.  this  23rd  day  of 
September  1988. 
James  W.  Glosser, 

Administrator.  Animal  and  Plant  Health 
Irspeciion  Service. 
[FR  Doc  88-2221B  Filed  9-27-88;  8:45  am} 
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SUMMAHV:  The  Secunties  and  Exchange 
Commission  is  publishing  for  comment 
proposed  Rule  15c2-12,  which  would 
require  that  municipal  securities 
underwriters  review  and  distribute  to 
investors  issuer  disclosure  documents. 
The  proposed  mle  would  require  that 
underwriters  obtain  and  revipw  a  nearly 
final  official  statement  prior  to  bidding 
on  or  purchasing  an  offering  of 
municipal  secunties  in  excess  of  ten 
million  dollars.  An  underwriter 
participating  in  an  offering  of  a  new 
issue  of  municipal  serunties  in  excess  of 
ten  million  dollars  also  would  have  to 
contract  with  the  issuer  or  its  agents  la 
obtain  final  official  statements  in 
sufficient  quantities  to  make  them 
available  to  purchasers  in  accordance 
with  ruins  established  by  the  Municipal 
Securiti*'8  Rulemaking  Board.  In 
addition,  underwntcrs  would  have  to 
provide  copies  of  preliminary'  and  fin-il 
official  statements  upon  request.  The 
Commission  also  is  publishing  its 
interpretation  of  the  legal  obligations  of 
municipal  underwriters.  The 
interpretation,  on  which  the  Commission 
has  invited  comments,  generally 
emphasizes  that  in  coniunction  with 
thf'ir  review  of  offering  documents, 
municipal  securities  underwriters  must 
have  a  reasonable  basis  for  believing  in 
the  accuracy  of  key  representations 
conceming  any  municipal  securities  that 
Ihpy  undprwnte  Finally,  the 
Commission  is  requesting  comment  on  a 
recent  proposal  by  the  Municipal 
Securities  Rulemaking  Board  to 
establish  a  central  repository  to  collect 
information  conceming  municipal 
securities. 

DATE:  Comments  should  be  received  on 
or  before  December  27,  1988. 
AOOHESS:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz.  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW..  Mad  Stop  6-9.  Washmgtun.  DC 
20549,  Comment  letters  should  refer  lo 
File  No.  S7-20-68.  All  comment  letters 
received  will  be  made  available  for 
public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street.  NW..  Washington.  DC 
20549, 

FOfl  FUfVTHER  INFORMATION  CONTACT: 

Catherine  McCuire,  Esq.,  Special 
Assistant  to  the  Director.  (202)  272-2790; 
Robert  LD.  Colby.  Esq..  Chief  Counsel. 
(202)  272^2848:  Edward  L.  Pitlman.  Esq., 
Special  Counsel.  (202|  272-2848;  or  Beth 
E.  Mastro.  Fjiq..  Branch  Chief  (regarding 
Part  IV|,  (2021  272-2857;  Division  of 
Market  Regulation.  Mail  Stop  5-1, 
Securities  and  Exchange  Commission. 


Federal  Register  /  Vol.  53.  No.  1B8  /  Wednesday.  September  28.  1986  /  Proposed  Rules  37779 


450  Fifth  Street,  NW.,  Washington.  DC 

20549. 

I.  Introduction 

A.  Background 

The  Securities  and  Exchange 
Commission  ("Commission")  is 

proposing  for  comment  Rule  15c2-12 
under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act"),*  which  is 
designed  to  prevent  fraud  by  improving 
the  extent  and  quality  of  disclosure  in 
the  municipal  securities  markets. 
Proposed  Rule  15c2-12  would  require 
that  underwriters  of  municipal  securities 
offerings  exceeding  SlO  million  obtain 
and  review  a  nearly  final  official 
statement  before  bidding  on  or 
purchasing  the  offering.  The  rule  also 
would  require  underwriters  of  municipal 
offerings  exceeding  SlO  million  to 
contract  with  the  issuer  or  its  agents  to 
obtain  final  official  statements  in 
sufficient  quantities  to  permit  delivery  to 
investors  In  accordance  with  any 
requirements  of  the  Municipal  Securities 
Rulemaking  Board  ("MSRE")  and, 
depending  on  the  time  of  the  request,  lo 
make  available  a  single  copy  of  the 
preliminary  and  final  official  statement 
lo  any  person  on  request.  In  addition, 
the  Commission  is  publishing  an 
interpretive  statement,  on  which  it  has 
invited  comments,  emphasizing  the 
responsibility  of  municipal  underwriters, 
after  reviewing  the  issuer's  official 
statement,  to  have  a  reasonable  basis 
for  belief  in  the  substantial  accuracy  of 
key  representations  contained  in  the 
official  statement,  as  well  as  any  other 
recommendations  that  they  make 
regarding  the  offering. 

The  Commission  recognizes  that  Rule 
15c2-12.  if  adopted  as  proposed,  would 
impose  new  requirements  on 
underwriters  and  also  might  have  an 
impact  on  issuers.  In  particular,  although 
the  rule  would  place  the  direct  burden  of 
obtaining  final  official  statements  on  the 
underwriter,  an  obvious  consequence 
would  be  that  underwriters  would 
require  some  issuers  to  make  available 
official  statements  at  a  time  when,  or  in 
quantities  in  which,  they  currently  might 
not  be  produced.  The  rule  is  intended  to 
stimulate  greater  scrutiny  by 
underwriters  of  the  representations 
mdde  by  issuers  and  the  circumstances 
surrounding  the  offering.  The 
Commission  believes  that  it  is 
worthwhile  to  explore  the  possibility 
that  the  imposition  of  these 
requirements  will  result  in  benefits  both 
to  the  municipal  securities  markets  as  a 
whole  and  to  individual  investors. 


The  Commission's  decision  to  propose 
Rule  15c2-12  at  this  time  reflects  its 
concern  about  the  current  quality  of 
disclosure  in  certain  municipal  offerings. 
At  the  time  the  securities  laws  first  were 
enacted,  the  market  for  most  municipal 
securities  largely  was  confined  to 
limited  geographic  regions.  The 
localized  nature  of  the  market  arguably 
allowed  investors  to  be  aware  of  factors 
affecting  the  issuer  and  its  securities.' 
Moreover,  municipal  securities  investors 
were  primarily  institutions,  which  in 
other  instances  have  been  accorded  less 
structured  protection  under  the  federal 
securities  laws.  Since  1933,  however,  the 
municipal  markets  have  become 
nationwide  in  scope  and  now  include  a 
broader  range  of  investors. 

Today,  state  and  local  government 
obligations  are  a  major  factor  in  the 
United  States  credit  markets.  Currently, 
over  S720  billion  of  municipal  debt  is 
held  by  investors.'  Moreover,  while  new 
offerings  of  municipal  securities 
declined  in  1987  compared  to  previous 
years,  they  nevertheless  accounted  for 
$114  billion.*  Households  now  are 
significant  inve.slor8  in  municipal 
securities.  On  average,  households, 
including  unit  investment  trusts,  have 
accounted  for  slightly  over  one-third  of 
the  direct  holdings  of  municipal 
securities  in  recent  years.  Up  to  an 
additional  21%  of  municipal  holdings  are 
owned  indirectly  by  households,  in  the 
form  of  mutal  fund  shares." 

At  the  same  time  that  the  investor 
base  for  municipal  securities  has 
become  more  diverse,  the  structure  of 
municipal  financings  has  become 
increasingly  complex.  In  the  era 
preceding  adoption  of  the  Securities  Act 
of  1933  ["Securities  Act")  *  municipal 
offerings  consisted  largely  of  general 
obligation  bonds.  Today,  however, 
municipal  issues  include  a  greater 
proportion  of  revenue  bonds  that  are  not 
backed  by  the  full  faith  and  credit  of  a 
governmental  entity  and  which,  in  many 
cases,  may  pose  greater  credit  risks  to 
investors.  In  addition,  more  innovative 
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»  Se*-  Final  Report  in  the  Matter  of  Transactions 
m  the  Securilws  of  (he  City  of  Ntfw  Yo.'-k.  Submitted 
to  the  Senate  Committee  oo  DAnking,  Itousit^  and 
Urban  Affair*.  SSth  Cong .  Hi  Se«».  |Comm-  I^nt 
1B7BI  rvpnnl^  in  |l979  Transfer  Binder]  Fed  SeC-  V 
Ri;p  (CCH)  \  61.936  ("New  York  City  Final  Report" 
or  "Kinal  Report"). 

»  Source.  Flow  of  Funds  Accounls.  First  Quarter 
1B87. 

•  Source.  Bond  Buyer  Data  Base-  published  in  The 
Bond  Buyer.  |uly  IS.  1WS  al  3.  In  19H6.  new  issues 
uf  municipal  secunlle*  declirted  to  (102  billion  from 
the  198S  record  higti  amount  of  S223  billion  id  See 
iilsc.  Federal  ReRcrve  BuUeiin — Domestic  Ftnanaal 
Statiatict  for  New  Security  issues 

'  Source:  Flow  of  Funds  Accounts.  FirBt  Quarter 
19S7:  »*«  oJto  Peterson.  Hetai/  Buyers  Dominate 
Tax-Exempt*.  Credit  Week  dune  20  1988(. 

•l5U5.a77a-?7aa 


forms  of  financing  have  focused 
increased  attention  on  call  provisions 
and  redemption  nghts  in  weighing  the 
merits  of  individual  municipal  bond 
investment  opportunities.  Among  other 
instruments,  municipal  issuers  have 
utilized  tax-exempt  commercial  paper, 
tender  option  bonds,  and  compound 
interest  bonds  in  an  effort  lo  satisfy  the 
needs  of  investors  and  assure  efficient 
funding  of  municipal  projects.  Moreover, 
municipal  issuers  recently  have  begun  to 
import  financing  techniques  developed 
in  the  corporate  debt  markets  lo  sell 
asset-backed  securities.' 

In  1975.  Congress,  recognizing  that 
changes  had  occurred  in  the  municipal 
securities  markets,  enacted  a  self- 
regulatory  scheme  for  these  markets." 
The  Securities  Acts  Amendments  of 
1975  "  created  the  MSRB  and  provided  a 
system  of  regulation  for  both  municipal 
securities  professionals  and  the 
municipal  securities  markets.  Al  the 
same  time,  however,  a  financial  crisis 
experienced  by  the  City  of  New  York 
revealed  serious  disclosure  problems  in 
offerings  of  New  York  City's  municipal 
securities.  In  1977.  the  Commission 
released  a  lengthy  staff  report 
presenting  the  results  of  an  investigation 
of  the  distribution  of  debt  securities 
issued  by  New  York  City.'" 

The  New  York  City  Staff  Repori 
revealed  that  from  October  1974  through 
April  1975.  a  period  during  which 
underwriters  distributed  approximately 
S4  billion  in  shori-term  debt  secunties. 
New  York  City  had  serious,  undisclosed 
financial  problems.  Moreover,  a  number 
of  proposals  conceming  the  need  to 
modify  or  increase  disclosure  about  the 
City's  problems  were  rejected  by  the 
underwriters  for  fear  that  accurate 
disclosure  would  render  the  securities 
unmarketable."  Even  when  a  decision 
was  made  to  disclose  potential  problems 
in  the  face  of  the  worsening  budget 
crisis,  some  underwriters  denied  that 
they  had  any  duty  lo  "rummage  around" 
lo  determine  whether.  In  fact,  there 
would  be  revenues  available  lo  retire  a 
contemplated  offering  of  notes. '  *  The 


f  Set  generally  Amduraky.  Creative  Statr  and 
tocot  Financing  Techniques,  m  Slate  and  Local 
Covemntenl  Debt  Ftnoncing  (Celfand  ed-  19S7). 

•  S  Rep.  No  7S,  Mlh  Cortg .  lal  Sess  J-*  (18751- 

•  Pub.  U  No,  M-29.  88  Slat  9?  Ilune  *,  1975)  (' 
1975  Amendments") 

' "  Securities  and  Exchartge  Commission  Staff 
Report  on  Trvnsocnons  m  SectjritiBS  of  the  City  of 
New  York.  SuhcommiUee  on  Economic 
Stabilization  of  the  Hou»e  Committee  on  Banking. 
Finance  and  Urbon  Affairs-  BSih  Cong..  1st  Sess 
(Comm,  PnnI  197?!  (Heremafler.    New  York  City 
Staff  Report  I  S«?  o/«o  New  Yoi*.  City  Final  Report. 
■ '  New  York  Cily  Staff  Report  al  ch.  5.  pp.  39-SS 
'  •  New  Yorft  Diy  Staff  Report  al  ch.  S.  p  51- 
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underwnlera  reduced  ihe  sue  of  their 
own.  poaituuia  ia  ttu  CXty'a  <feb(  aod 
ceased  purcbAstDc  tfas  aecitfiuea  Ear 
fidua.dr>'  accoucU.  but  ibey  cantuuted 
ta  scU  them  to  the  pubbc 

The  recefidy  rctMsed  Gonomssion 
sr^f  report  c«acerwig  tbe  WaahmKtun 
P-jbiic  Power  Si^P^y  SysleB  rSapply 
System")  ^^  provides  a  accood 
lilttstration  of  ioudeiiuete  diaciosure  tn 
an  extreneiy  lar^  nmmcipal  debt 
oiiaxat^  As  ifiscuasnl  Bare  fvlky 
thefem.  m  tdtt3  dw  Sappiv  Sysiem 
defaidlcd  oa  S£.2S  bilbon  in  pruicipal  '  * 
or.  tdx-exempt  revenue  bonds  sold  lo 
finance  tbe  constrsctiao  ai  two  nndear 
power  pldots.  Tbe  defatth  oa  the  bonds 
wdts  the  kraest  paynest  defaah  m  tbe 
history  of  the  otunicipal  bond  market. 
Tne  staffs  utvcs&gatioa  of  tbe  defAitt 
disciosed  thai  the  ijnd*?rwnte»»  of  the 
SuppW  System's  oileno^s  did  rnx 
conduct  a  cloae  exanmatkiit  of  fhe 
issuer's  discloMre  to  detefmme  th» 
substantial  accuracy  of  statements 
ma  Je  to  mvesiora  at  fhe  time  the  bonds 
were  soW.  '* 

The  Sappfy  Si-stera's  offpnngs  took 
place  orer  the  ctjorse  of  four  years,  from 
19-7  to  19m.  AM  bat  one  of  the  1-1 
offrnngs  by  the  Sappf>-  System  duririg 
this  penod  were  underwritten  on  a 
tompehtive  basrs."  Only  two  selling 
lyoups.  however,  successftifly  bid  on  tho 
offenrgs.  Respite  the  magnitude, 
frequency,  and  sire  of  the  offenr.ga.  and 
the  ^ct  that  only  one  or  two  sjTiificatEs 
w*Te  hiddm^  on  the  ofTennga.  the 
underwriters  Ad  not  require  their  pubhc 
frnance  units  to  conduct  an 
ir.vestigation.*'  or  retain  underwnters' 


' '  Sts:wilj£S  and  Excbca^  '"•'""'"  an  ma  Sitiff 
Rtfpoit  UP  the  /ni-PsiJ<iaLop  -.i  lV  \falter  of 
T--'jnsocTnms  in  Wasffirnfton  Puhlic  Suppty  S\s!em 
S-carrftp*  (1918;  (Mi«in»Apr.  'Stjrpfy  System  StRfT 


iird'-rwnren  can  b«  od  eithat  a  compctiUv ei>  b»d  n 
a  ncaonaretf  bin\s.  In  »  cc(np»fiit»vp|y  bid  mI«.  rhe 
lasweraff^re 'he  howls  fn  mfterwrrtfra  in««P9twl. 

official  stdtemeni,  and  cndpcwnitnn  finrw  fcirm 
.ivndica'es  10  tiid  on  !he  bondj  The  lyndicate 
■H'enrr^  rtl«  twtl  l)itt  us^m[^J'  !h«  toweat  m'^Msl  cuW 
'')  'he  [ASueL  Muns  lAe  du>:tion  and  buy«  liie  bocdj 
tor  resdie  into  tbe  marker  In  a  ne^dUdted  sais.  ih« 
issuer  <etecr»  ^  tearf untfrrwnter.  which  then 
usually  h^»  UTPpsn?  'hp  offlaal  itaremenT  and 
invftstigaiR*  !he  ad*>quicy  of  diaclosurp  in  the 
atficiat  irtatpmpM,  The  flaitl  jnrterwnrer  aijtt' 
»*n«^  on  nnun?.  pnoe  dnd  alructupe  For  tfie  mI^  u/ 
'ne  tiundi.  When  (he  issuer  agcaes  to  the  'jfTemig 
t^rms.  'be  lead  underainler  MttI  'he  symLi-ale  t^l 
<t  na«  [DiTn«d.  huy  'tw  ^mis  Crwik  iLa  >Mu«r  and  ■»!] 
Uiem  Mlo  Um  oiMttcl.  See  ggMta^li  Sa^^  Sy«lBin 
Staff  Report  af  166-07 

'  S<4)fily  S>ftEem  Slail  Bapurt  at  ITL 


couasel  to  cooduct  an  uyvesttgiiboa.  as 
they  vrouid  have  done  cuaiumitftly  m 
negotiated  aaies.  ^  * 

The  Co— iMion  recojvnrce«  that  the 
Waahmgton  Suprema  Court's 
deciMM  **  mv»Iid«tifi]|  contracHial 
flgrfiementa  between  the  S»ppiy  System 
and  a  number  of  poblic  ubhtiee  in  the 
Pacific  Norlhwesl  was  the  precrpttafing 
factor  in  the  Snppfy  System's  default. 
The  most  critical  nondisdostires  irJating 
to  matters  apart  from  (egal  validity 
occurred  after  the  great  mnjority  of  the 
offenagg  had  gone  forward. 
Nevertheless,  senous  ctuestions  exist 
concerning  whether  ihe  o0iaal 
statements  for  the  Supply  System's 
bonds  adequately  diScioAfd  sigQiTicaat 
facts.  Amoag  cuket  thin^.  beta  evut^ed 
that  cail  into  ^ue&tuux  the  adequacy  ol 
diackwures  regarduig  (he  esttmatpd  cost 
to  complete  the  Supply  System  s 
projecta,  the  abdity  of  ibe  Supply 
System  to  neet  its  growug  bnancing 
needs,  the  proreded  dearaod  iar  power 
in  the  Pacific  Northwest  and  Che  extent 
to  which  the  participatxnfi  ufUities 
continued  to  support  the  Sappty  System 
project  The  Conimiaaton  ts  concerned 
that  the  ynde'wntors  dxJ  n«H  mvestrfnte 
coats  and  de^ys  in  the  propect  in  a 
professional  manner.  Had  they  done  so, 
It  IS  possible  (hat  they  wotiW  have 
uncovered  disHostire  deficiencfes  m  the 
officia!  statements  for  the  later  offerings, 
and  could  have  brought  to  the  attention 
of  the  public  important  informatioa 
regarding  delays  in  competing  the 
power  pUnta  and  cost  ovfirruas  that 
might  have  affected  iadiviilual 
investment  decisions. 

B.  ^hetf  frw  fm^wnvf  fronts 

NotwUhaUndiDg  the  progenia 
illustrated  by  the  Su(>{itv  S^sica  s 
diaciosure.  ibe  Coramissjoc  rvcogntzes 
that  si{B(mficaal  chanft^a  kdve  taken 
place  m  tbe  practices  associated  with 
the  dtstribaboo  of  •nuTKripal  sccuriljes 
since  the  events  tfaul  led  lo  ibe  release 
of  the  New  York  City  Stdff  RepurL 
MuEuopai  issuers  have  mcreased 
sabfftantialjy  the  quality  of  dtscJrr'ire 
coDtained  in  officjydl  &tatem«nLs.'°  The 


'•Supply  5vtfem  Sraff  Report  at  lBl-112. 

■*  Cftaancai  Bonk  v.  Waafungt^o  Pukiic  Pumaf 
Sapp/y  System.  W  Waih.  Zd-rt  &aap  2d  i29 
[Watb.  19*11.  iifTd.  lOZ  Wa^L  ad  ar<  aU  Pj:J  524 
rWath.  19641.  c»ft  Janied  aut  aoOL  HaiMnauti  v 
Chiiaicai  Bank.  \~\  U^  lOBC  lUia^  usii  CbaauLai 
Book  t.  Puiiits  i'UJiiy  U»L  \a.  1.  471  U^  Uffi 

">THi>  New  Ynrk City  SlafiA<9a>tn«««Mtli«l 
t  hats  wa*  but*  dMcJouan  «  ite  •uuc.rpi^ 
s«cuotus  nttkai  la  UPS  »mi  iteM  im-nttua  k^d  to 
rely  pnmanty  n  i6a  nitti«  agarMuin.  5m  t<i«w  Y  «ri 
Oty  Staff  Repon  at  ch  5  p  V 


vohmtary  gutdehaes  Cor  dbcUvure 
established  in  1976  by  the  Covemaieol 
Finance  Officers  Association 
(  GFOA')."  which  are  foflowedby 
many  issuers,  permit  (nvesioralo 
compare  secuntiea  more  readily  and 
greatly  assaat  rsstiers  m  adthrasiiig  their 
disclosure  responsibthrtes.**  Moreover, 
when  an  tssoer  vohmtartly  prepares 
disclosmr  docaments,  the  NfSRB's  rules 
now  reqorre  that  the  documents  be 
dietnbnfced  to  mvestors*' 

Other  means  of  enhancing  the 
disclosure  provided  to  iavestori  in  the 
initial  distribution  of  municipal 
securities  are  also  under  coosuJetaliun. 
Two  states,  tor  example,  have  recently 
proposed  laws  requtnog  thai  ofDcial 
statements  accompany  or  precede 
delivery  of  a  conftrmaliun  for  the  sal«  of 
certain  mumcipal  securities,  in  the  same 
fashion  aa  corporate  securities.'*  In 
additioo.  two  other  states  recsnily  h«ive 
excluded  from  the  definition  of  an 
exempt  security,  for  state  blue  sky 
purposea.  the  securities  ol  mumcipal 
issuers  thai  have  been  in  default'^ 
Ndenibera  of  the  muoicipal  securities 
induslrv  and  the  N4SRB  alao  bave 
reconuoeaded  the  estttbJi&lunent  of  a 
central  repository  Cur  official  statements 
that  would  provide  launicipal  secuntiea 
dealers  and  others  with  rapid  access  to 
inftirmdliun.  from  a  single  source, 
concenung  the  detAila  uf  an  offeruig  aud 
the  tenoaof  airy  CJkU  pnn'uuiiua.^" 

Despite  these  derelopoents.  a  number 
of  coBMnenlaturs  have  recently 
expressed  concern  aboat  a  reduclioo  of 
investor  confidence  m  the  muniapal 
securitias  markets  and  bave  anted  that 
mechanisms  be  eslabhahed  to  tanprove 
the  tmehness.  disscsuDaUoa.  ami 


* '  rht-  i>OA  waa  kikum  at  tb*  tiiw  aa  th« 
M>ini£jpMi  FM«ica  Otfy,mn  AnsoutMB.  tnc 

*'  Tlia  CjFOA  s  gwdalmaa  lww«  (••••  ivwiand 
iinu'  UTft  TImt  iaivai  nmiBi<jn  waa  fuljUahad  eail^or 
rtiii  ^vt^r  Sp*"  rhsclr>uBrt  Cuidetmt-a  fur  fitotK  and 
twjcr; '  Ct.  imwiiwawc  .Sffgr^frO^  1)sna«Ty  ISWI 

'  *  S"f  dtiawiM  i«/nf  at  aotca  n.  32  a>d 

<3 '  catapaoyuif)  tejiL  ngardiag  MSRB  nii«  Ci-JC 

'*  W^  Kh^m  Oxif  A^gcy  fL  i  2a7S.I390  and 
prct-"'i.'if  I  SfTMlfnS  Ivufyl  For  general  obliga'K-n 

bofMM  ^w  »iao  A  man***  (Mne.  ammiftnit  V  y 

*j*n  Btm.  Lam'  i  352  m4  mthnn  ||  SSf-*  and  360- 

ffTf  it>«r.epi  foT  fi^mfni  attli^itium  boadif  labH 
pending  in  New  York  Stiit«  Aa«e«t')y|  Oliwr  >lati:4 
rtlreudy  have  taw*  (tiaf  ppquire  «»»r.h  ditdoture  for 
cwtaiit  ffpm  of  nffwriww  S^  r^    Am  fkrr  Shrt 
Ann   ftM-IMim  HIlrf«»-IaB8^nra*nBMlUM^uU 
dfe'VKl>rpmi-ni  band*)    rv  Lnmtmamnm  *ta»  l>— 
learned  ibat  drafi  niiw  art  twmg  orvuialsd  bf  the 
State  af  T^xaa  ttiat  woutd  rt^aire  laauera  Xn 
ctmfonn  to  the  C^FOA  TutHf-dTw* 

•"  Set  I  Sirou   n<«id*  Sacanaiea  ami  tmeslor 
fniiBciim  Act  loaiMa  dvfmil  dfUc—rt  an! 
iU»'  nf-i-d  ui  cuoipjU^Kj;  witb  Fta^  \mitfi  C'UJl'. 
H.ile  lE-WrjOTO],  New  Jerify  L'rufurm  Scctinliet 
Uw    t  4gj-50 

'"  Sob  djAcusaion  iitfm  %\  Part  IV. 
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quality  of  disclosure.*'  Although  the 
recent  measures  by  the  MSRB,  state 
regulators,  and  industry  groups  are 
significant,  the  Commission  believes 
that  further  steps  designed  to  encourage 
timely  dissemination  of  disclosure  to 
investors  in  large  offerings  of  municipal 
securities,  and  to  affirm  baseline 
standards  of  underwriter  review  of  this 
disclosure,  warrant  consideration. 

In  the  absence  of  specifically 
mandated  disclosure  standards  to  which 
municipal  issuers  can  adhere,'*  the 
underwriter  s  review  of  disclosure 
concerning  the  financial  and  operational 
condition  of  the  issuer  can  assume 
added  importance  as  a  means  of 
guarding  the  integrity  of  new  offerings. 
The  Commission  understands  that  many 
municipal  underwriters  currently 
conduct  an  investigation  of  the  issuer  in 
negotiated  municipal  offenngs  that,  in 
many  respects,  might  be  comparable  to 
the  investigation  conducted  by 
underwnters  m  corporate  offerings. 
Nevertheless,  the  practices  revealed  in 
the  Supply  System  Staff  Report 
underscore  th(>  need  to  explore  the 
benefits  that  would  result  from  a 
specific  regulatory  requirement  that 
underwriters  of  municipal  securities  be 
uniformly  aubiect  to  a  requirement  to 
obtain  and  review  a  nearly  final 
dislosure  document  and  make  disclosure 
documents  available  to  investors  in  both 
negotiated  and  competitive  offerings. 


•'  Sfi€.  eji-.  Ctccarane,  Municipal  Bondholders 
.\'i<^Morf  /nformolion.  Wall  Si  (-.  March  27. 1987. 
ai  22.  col.  :i,  Ciccarao«.  We  Nettd  Betlar  Mtmi 
Disclosure.  13  Finanaal  Wortd.  156  (June  3a  18871: 
Kema.  Muni  Market  Meeds  Polinng  and  Guideline* 
for  Discloture.  The  Bond  Buyer  Auifual  31. 1987.  al 
I  Disclosure  Takes  Place  AiT^ong  Top  Miiriicipai 
MarkeHssues  Thi$  Year.  The  Bond  Buyer,  March  ~, 
IMS.  at  1. 

*'  In  the  pail,  the  CommiBsion  has  supported  the 
repeal  o(  the  exemption  fmm  re^iitration  under  Ihe 
Securitiea  Ac)  for  induatnal  development  twnda 
I'tDBa")  See  leWer  from  lohn  S.R-  Shad,  Chairman. 
S«curtltM  And  Exchange  Commisoon.  to  the 
Honoratile  Timothy  E  Wirth.  Chairman.  Houae 
SutxxiRimillve  on  Telecommunicaltons.  Consumer 
Prott^tion.  and  Finance  (March  12. 19881: 197ft 
Induatnal  Develupmeni  Bond  Act.  S  J323.95th 
Cong.,  2d  Seaa  |19?a|  (legislative  proposal 
prvaenled  to  Connrfsa  by  the  CommissionI  lOB 
finrinring  wb»  rvBinrted  tubslanlially  by  rvceni 
nmendmentft  la  (he  federal  lax  lawa.  which  limit  tbe 
lypet  of  facilitie*  thai  may  be  ftnanced.  the 
p«rcen(afte  of  proce^fl  that  may  be  used  for  private 
purpoMk.  and  ih*"  amount  of  debt  aervice  that  may 
be  aupportifd  by  payments  from  private  persaoa. 
Sev  Tax  Reform  Act  of  1906.  Pub  L  No  9»-514- 100 
Si»t  2f«fi  (Oct  2Z  1980).  Under  Rule  131  of  Ihe 
Sf<uniie«  Act.  17  CFR  230.131.  Uxable  IDBa  alao 
muil  be  regnlered  if  they  amount  to  purely  conduit 
rinanons  tor  colore t ions.  Nevertheless,  to  Ihe 
lirnited  extent  IDB  ftnananj  continues,  tbe 
Comoiission  continues  that  to  support  prevtoas 
rec^mmendatians  that  would  requiiv  registration  of 
lUBn  thai  are,  tn  fact,  corporate  obligations.  See 
Dan  Insure  m  Municipal  Securities  Markets. 
Remarks  of  Dsvid  S  Rud«r  Chatrman.  Securities 
and  Enchan^  Coramisalon.  Before  Ihe  Public 
Securitieii  AsBooaUon  |OcL  23. 19671  al  l?-ia. 


The  Commission  understands  that  no 
amount  of  increased  review  of  offering 
materials  by  municipal  underwriters  will 
prevent  municipal  defaults  totally.**  but 
the  Commission  believes  that 
responsible  review  by  underwriters  of 
the  information  provided  by  municipal 
issuers,  in  both  competitive  end 
negotiated  offerings,  could  encourage 
more  accurate  disclosure.  Investors 
plainly  depend  on  accurate  disclosure  in 
considering  whether  to  buy  the  offered 
securities.  Moreover,  it  is  a  common 
belief,  which  the  Commission  shares, 
that  investors  in  the  municipal  markets 
rely  on  the  reputation  of  the 
underwTiters  participating  in  an  offering 
in  deciding  whether  to  invest. 

As  noted  earlier,  the  complexity  of 
municipal  bonds  recently  offered  to  the 
public  increases  the  value  of  accurate 
disclosure  of  the  terms  of  bond  offerings. 
For  example,  inadequate  disclosure  of 
call  provisions  has  resulted  in  several 
recent  incidents  in  which  municipal 
issuers  attempted  to  call  bonds  that  had 
been  traded  in  the  secondar>'  markets  as 
escrowed-to-maturity.'°  Because  these 


'•  Of  the  approximately  $720  billion  in  muni'iipaJ 
debt  outstanding,  il  is  estimated  that  approximaiely 
SS  bdlion.  or  roughly  0  '  percent,  is  cumtnlly  m 
defiDult  Source  Bond  InvestuT^  Assoualion  While 
the  Supply  Sysiem's  $2,25  billion  payment  default 
represeols  the  major  ponum  of  this  amount-  over 
300  additional  municipal  issuers  are  also  currenlly 
tn  dofault  on  th^ir  Dbligatinns  Id  In  rontrast. 
corporate  Issues  ar«  estimated  to  have  roughly  a 
1  1*  default  rate  Stye  Jaik  Force  Report,  infra  note 
3*.  at  7 

Issuer  defaults  pn^e  the  moat  senous  economi.: 
threat  to  investor!  Nevertheless,  investors  also  may 
suffc-r  liMses  as  a  result  of  downiirades  in  ratings.  In 
1987  alone,  one  nanonally  reawiized  statistTjl 
ratiTifi  organization.  Moody's,  lowered  the  ratings  of 
322  municipal  tiond  issues  Sn'  Municipn!  Bond 
Rating  Revtsion9~1i)HT  Moody  s  Bond  Survey, 
lanuary  11. 1986.  al  1.  Moody  s  report  indicated  that 
almost  half  of  the  issues  downgraded  were 
concentrated  m  three  slates  closely  bed  lo  mineral 
tertors.  During  the  same  penod.  Standard  A  Poorv 
reduced  ratings  of  \0&  issues,  amounting  lo  Sl7 
billioa  Cred/I  Wotth  (Feb  1. 1988).  at  1,  Although 
there  la  nol  a  great  deal  of  empmcal  data  tn  this 
area,  downgradliigs  ciearty  affec'  the  value  of 
bonds.  For  example  yields  to  matunty  on  3fry*-dr 
AAA  general  nhlig^tian  tmods  tire  7  am  as 
compared  to  BJO^  for  the  same  bond*  rated  Baa 
The  direct  impact  of  downgrades,  however,  may 
depend  upon  the  amount  of  other  information  rhai  is 
available  in  the  markets  Sen  generally,  e.g 
Edenngton,  Vawitz  h  Roberts.  The  informatii.'n 
Ci^nlen:  of  Bond  Hatings.  10 1.  Fin.  Res  211  (Fall 
1987)  (discussing  Ibe  relalionship  between  tilings 
and  yields  on  industnal  bonds} 

*"  Bonds  are  considered  lo  be  escnjwed-to- 
matunty  when  the  proceeds  of  a  refunding  bond 
□nenog  are  placiMJ  in  sn  irrevocable  escrow 
account,  or  tr\isi.  m  an  amouot  that  will  generate 
aufftcient  Income  \o  pay  principal  and  intejvst  on 
the  t>onds  in  accordance  with  specified  paymenl 
schedules. 


bonds  had  been  sold  to  investors  in  the 
secondary  market  on  the  basis  of  the 
yields  to  a  fixed  maturity,  the  exercise 
of  early  c.all  provisions  in  the 
outstanding  bonds  would  have  altered 
significantly  the  actual  yield  received  by 
investors.'* 

Apart  from  concerns  about  the  quality 
of  disclosure,  it  appears  that  problem"* 
also  exist  with  regard  to  the  timely 
dissemination  of  disclosure  documents. 
Currently.  man>  issuers  routinely 
prepare  official  statements  that  conform 
to  Ihe  GFOA  Guidtdines  for  offerings 
exceeding  one  million  dollars  The 
preparation  and  timely  dissemination  of 
official  statements,  in  conjunction  with  a 
careful  review  of  the  issuers  disclosure 
by  the  underwriters,  are  important 
disciplines  that  benefif  the  participants 
as  well  as  investors.  The  Commission  is 
aware,  however,  that  in  some  cases 
underwriters  do  not  receive  sufficienl 
quantities  of  official  statements,  or  do 
not  receive  official  statements  within 
time  penods  that  would  allow  the 
underwriter  to  examine  the  accuracy  of 
the  disclosure  and  to  disseminate  copies 
to  investors  in  a  timeiy  manner.  In  rule 
filings  with  the  Commission,  for 
example,  the  MSRB  has  indicated  that 
the  completion  and  delivery  of  official 
statements  often  is  given  a  low  priority 
by  underwriters  and  financial 
advisors.'*  In  addition,  it  appears  that 
many  public  finance  personnel  are 
unfamiliar  with  the  requirements  of  the 
MSRB  regarding  the  delivery  of  official 
statements.'^  These  information 
dissemination  problems  are  evidenced 
by  a  recent  report  by  the  Public 
Securities  Association,  prepared  after 
an  extensive  survey  of  its  members, 
which  concluded: 

Based  on  consisieni  I'  *  *  responsefll 
'  ■  '  there  appears  to  be  a  timing  problem 
when  the  availability  of  disclostur 


"  The  tft8uer«  ii!timatp!>  ebfendoned  iheir 
Btlempis  to  call  the  bonds  7>ie  CommiMioo  and  its 
staff,  along  with  the  MSRB  and  ether  setf-regulaton 
and  industry  orsanizdtinna  have  emphasized  tht 
need  for  clear  and  conspicuous  disclosure  of  call 
provisions,  particulariy  in  refunding  bond  issues 
See.  e.ji   leiier  from  Richard  G  kt tchum.  Director 
I>tv'i,<iioR  of  Market  Regulation  Secuntie*  and 
Exchange  Commission,  to  H  Keith  Bninnem^r  |r 
Chairman  MSRB  dune  ZA  l«4ei  Secunlie* 
F-xchaniW  Act  Release  No  23856  iDec  3. 1»86|  51 
FR  Maae  Mon*o%cr.  the  Commiswon  undersiands 
thai  similar  concerns  exist  with  respect  to 
disclosure  of  exercise  penods  for  tnuniapal  put 
option  bonds 

'*  Seegenerolly  S*^;^i^tle8  Exchanjje  Act 
Releases  No  21457  |Nov  2.  1S64|,  49  FR  44835.  N'o 
21968  (Apr  30. 1!)8&I.  50  FR  10336,  and  No  22374 
(Aug.  30. 1965).  50  FR  3^0S  (concerning 
amendments  to  MSRB  rules  C-9  and  G-S2] 

"  Id.  See  also  gpnfrolly  Picker.  The  Discloaure 
Debate  Geta  f<Jasty.  Institutional  Investor  (Apn) 
19881  al  166  (discussing,  among  other  things, 
problems  m  disseminating  ofTioal  staiements} 
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documents  are  [aicl  considered  The 
empihcal  evideoce  cDnErm»what  has  been 
widely  accepted  by  the  cruiketpLice  us  « 
pmblem  in  JJsclosure  practices  im  the 
T.unicipal  secunUa§  tnarte!.'* 

The  markcto  for  bubctpa^  aecuntica 

are  vital  to  the  financial  mana^menf  of 
our  oatKtt's  alate  anb  local 
gavcmmeati.  arut  tfac  avail«faikty  of 
accurate  tnforaataan  coactrmn^ 
rTwinffTp*>  oifcnnns  w  mtvgrat  to  ril« 
efficient  operabon  of  t^  in«ntcxp»t 
MCivities  maHiPts.**  hi  the 
ComBuswion*  mew.  » nfKmxigh, 
profeswonaf  review  by  anderwrfters  of 
muHHrrfw!  offermg  documents  coald 
encrrerase  appnyprintf  disctesure  of 
foreseeable  nsfcs  and  accurate 
descnptions  of  corapte;^  put  and  caH 
features,  as  well  a*  novel  financing 
stnicTurea  now  employed  in  many 
municipal  offerings,  tn  addition,  wiih  the 
increase  m  novel  or  cocD^ex  finaocinAS. 
there  may  be  greater  value  in  baving 
investors  receive  diaclotun  docuin£iiU 
deBcnbiag  funAim^niiat  aaj^cU  of  theif 
mveatmcQL  YaX,  underwntfecft  are 
unable  to  periorm  tiu*  hiiictiQa 
effectively  wben  oifefuig  »laten«nta  are 
not  provtde<i  to  t^ea  ob  a  tisiciy  bMU. 
Moreower.  wb«n  taffyMiii  ^MHtatm  of 
ofSenn^  skataneMs  arv  not  rwiiaUe. 
underwTiEen  are  Jundcfeti  in  neeCinR 
present  <Mrv«7  nhhgatiiMa  imposed  on 
them  b/f  the  IdSRB'i  rules. 

For  these  reasoas.  the  Connmssron 
has  delemtined  (o  propoae  a  Hmrted  rate 
designed  to  pTerenf  frawd  by  CTihancnTg 
the  rhnety  access- of  tmderwmtCTS.  pohhc 
investors,  ami  other  interested  persons 
to  rrranrcTpaf  officiaf  statements,  fn  the 
context  of  the  assured  access  to  ofTenng 
statements  provided  by  the  proposed 
Pile,  ihe  Commiasioi  atso  rs 
reemphastimg  the  existence  and  nature 
of  an  underwnter's  obKgation  to  have  a 
reasonable  basis  for  its  implied 
recommefulAtuM  ai  aay  aamiteipai 
secunttes  that  it  i 


II.  QiMUMkra  of  Pwiy^aH  Kuie  15c2-t2 

Rule  15c2-l?  IS  desT*ned  to  preTe-nt 
frwud  irf  estabbshtn^  stsndvirds  Kmr  the 
pronrreiaesit  and  dtseeauAatvon  by 

underwr-.'ers  of  dndoaure  iliii— iiil  i 
thna  enhaacuici  tise  acrwHcr  and 
tineitaesa  of  disdoeoTe  lo  imeston  va 
la  rce  offenojDa  oi  omucipfti  scairtfies. 
The  rule  sftUiBcUrds  £or  obtajatog 
disclosure  documeaLs  are  uiieoded  U> 
assist  uaderwnlsra  m  saiwiyiog  tbekf 
respcLUihUity  to  have  a  reiuuaaiiJe 
basis  for  recomiBendiug  mmucipal 
securities  that  they  underwnte.  The  nde 
also  is  deajgned  to  provide  underwnlers 
greater  opportunity  to  fulfin  Their 
reasonable  basis  obhg4rion.«i  by  creating 
an  express  rctfrirement  for  review  of  the 
mandated  rteeriy  fmal  official  statement. 

Tbe  Comnuttwn  bebeTes  rhftt 
pra^ioaed  Rule  l5c3-)2  nwy  prnmote 
g.'-eatrr  mikistry  prufesaioiwliam  and 
coofibence  m  the  mmicipaJ  nvketa.  In 
the  past  scale  and  local  ^icnemmenbi 
have  rej^arded  reyiialion  to  enfaaocc  tlie 
municipal  akarkels  aa  bcae&naL  so  lonx 
oa  there  is  aa  adverse  irofMicl  on  tiKir 
capiLai-caisia^  fuocUoo.**  Rule  \bKZ~\2 
IS  designed  to  strengthea  tbe  moaicipMl 
markets  and  to  benefit  all  partictpa:its, 
including  issuers  The  Comn>ts*i*>n 
wtahes  to  emipkame.  however,  that  the 
ruie  n  no*  mtended  lo  »nhfbtt  the  access 
of  issuers  to  the  mtirrwrpaJ  markets.  For 
this  reason,  the  Commission  ia 
particularty  mteresttid  in  receiving  liitf 
v'^wa  of  tmirucipal  lasuera  on  tlte 
provisuaa  of  propoaed  Rule  15c2-12. 

A.  Scope  of  Rule  15l2-U 

As  proposed,  the  provisions  of  Rtrie 
15c3-1?  wowW  apfr*y  onJy  to 
and CTWT iter's  participating  in  offerings  of 
municipal  securities  tliat  exceed  SlQ 
m.iIlioa  in  face  aniount'*  Data  su^Ued 
by  Che  Public  Se<:unties  AaaociatKxi  and 
the  MSkfi  >aa«CAte  tkat  in  lStt7.  1.743 
loQit-tcna  aianKipal  de+>*  olfpnngs, 
accountmj  for  abent  2S%  of  rotai  fnng- 
term  munrapal  debt  offerings.  excef.*ded 
SlO  rmllioiL  These  offenagak  bowevei. 
ra'^ed  over  SBt>  billkia,  or  approxiniiiteiy 


B6^  of  tbe  OHXiey  borrowed  annually  by 
munictpal  tsaoefs.  Thaa.  the  rule  woald 
apply  OB hr  to  the  Umesl  issues  of 
murectpai  s^cunties.  wh^re  there  is 
jireatest  rvasca  to  belu-ve  that 
ad<.^anftl  costs  thp  raJr  ou^hl  ini()ose 
by  the  eakshfaiikcieBt  of  specific 
etanddrda  would  be  juetified  by  the 
potant&il  protection  provided  to  a  large 
number  of  mveviors  that  othenvim* 
niight  purchase  secantie*  on  the  btnm  of 
inaccurate  or  ifKOinf>tefe  vrrformefifm  *■ 
n>  rnoditroning  andervrnters' 
participation  m  Urge  offerings  on  the 
preparatTOffi  and  dteeefninattoa  of 
official  statements,  the  m^  woekl 
provide  dealers  and  investors  wrth  more 
IimeJy  access  to  disclosure  of  basic 
dformatron  ahonf  the  rssuer  *• 
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*  lncluikr<g  9m  iaoth  S^»*b"'  jHsntt 

The  CommwAion  rf-que^ts  comment  on 
the  proptwed  SIO  miUnin  threshokJ  .end 
whethef  ahemadve  errmmum  leveh 
would  be  m'»re  apprnprtate  Specilicallv. 
vv^Mkj  sone  other  minumatm.  such  as  SJ 
mvthon.  $^  milbfm.  S3l>  milNm.  or  S5*> 
million,  be  warrajited  for  (he  mJe  aa  n 
VhhoU  or  for  part\cuLir  pT-u«isa«iiA?  ,\a 
no*ed  earlier,  in  l^BT  2S^  of  <*H  new 
issues  of  t«n([-term  municrpal  brands, 
comprising  TTS^  of  aM  revenue  bond 
:-i&ue&  and  12.%  of  all  gentral  oUi^lum 
£>ond  tsauea.  exceeded  the  3lt>  ntUtiiiR 
thrfishold  The^e  rMfenrrg-i  acctmnted  for 
90^  and  '4*%  uf  fhe  di'llar  amounts 
issued  ia  revenue  •ind  jtener^l  ohli|>iliua 
btiHiad  oifcitafnk  respectively-  The 
figures  for  aMenwtive  threshiHds.  as  of 
198"  were  as  foMows.  ** 


'  *  Ps^kdc  SmnmOam  Aimxiatran  ^^trmeipai 

^  -oivui  •/  Citrrmoi  Dim:ioaam  ^otmcM  t  ihm 
'^fjUMlipmi  Sttmntm  Himrhat  \^amm  noSl  I'Tmk 
F  -T^e  Repa»T"l»<n 

/•«.s-^rM«y  la.  198IH  twipubttihedl. 


*'  WhJe  Ui«  CosuaiMian  li««  wt  •■ 'Unset W4 
thrvMhoM  fur  t£«  appUc^Uar  uf  ktUa  t6c£-l^ 
cirfennga  itndet  'but  ^muuni  <w«uid  conMittf  ui  (m 
subtaci  U)  Tt)«  tt^neml  dutiirnuii  ;iniYininan  nf  tba 
F-«f-h«oup  Ad  sod  me  S«M-unu^t  ^i,  e^.  teciuuu 
10(M  Jind  T»rl  uf  rhf*  twhangp  Acf,  15  VSCL  TtfllbJ 
ami  'fk-lcl  and  iht*  nit*^  rfiprttint^T  anitwcDon 
1'';-<I  of  af  S«ei»iaif  Acl  ISt'SC  -v<»f 

i  "rraaMna*  <s  wmian  laal  Miy  <MiM«fB  <in-  Ithvly 


'•ta.-niirw  dvwtor*  «li)t  wNtM  >K»r<nnr<FrTtlo 
aiwip*»  wilh  rt»c  irnnmrnmii  cf  M.SHBmtr  C-rS 
concpmtnjf  t^p  ihsdusure  of  r>in  and  ofhrr  diAlirndt 
provision*  m  confrrmtftrofiK  reuardlpss  of  nffering 
Ainouni-  Sf^  (7/.<ii  dt«t:iu«uin  mfru  at  Pari  fV, 
rrquestuiii  cORuntmr  on  4  p*uposAl  Hi  crviilf  « 
Cf  titrd)  repoiUoT)  of  a£EU:i^  sUtenumM. 

*"  U)0/PSA  MufMipaJ  [M  Abuse,  includirc  .ill 
municipal  is»«ci  MMUtahiMi  m>ttimt\  exatv^nft  U 
munlhk 
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The  Commission  requests  comment  on 
the  range  of  coBls  under  the  rule  for 
issuers  and  underwnlers  m  offenngs 
above  and  below  the  SlO  miibon 
threshold,  and  the  impact  that  Rule 
15c2-12  niighi  have  on  underwnting 
spreads  in  the  municipal  market 
Commentators  also  are  invited  to 
provide  their  views  on  the  quality  and 
timeliness  of  discolosure  currently 
provided  at  various  offering  amounts. 

The  Commission  recognizes  that  there 
may  be  a  range  of  credit  risk  and 
disclosure  concerns  associated  with 
municipal  bonds  that  vary  according  to 
the  type  of  bonds  and  their  maturity. 
Accordingly,  the  views  of  commentators 
are  requested  regarding  whether 
distinctions  should  be  made  according 
to  the  type  of  bonds,  eg.,  municipal 
revenue  general  ohtigalion,  or  private 
activity  bonds,* '  the  t^^je  of  offering 
[e.g..  competitive  or  NeHotialedl,  or  tlie 
extent  to  which  innovative  firmncing 
techniques,  or  imusual  call  provisions  or 
rt-tiemption  nghls.  are  employed  m  the 
ofiering  Stmiiariy.  comroenlaiors  also 
may  addresfc  whether  distinctions 
should  be  made  thai  would  exclude 
issues  with  shorter  maturities. 

The  pnmar>'  mient  of  the  rule  le  to 
focus  on  those  uffenngs  thai  invulve  the 
general  public,  and  which  are  bkely  to 
be  traded  in  the  secondarj-  market. 
While  the  Commission  recognizes  thai 
there  may  be  reason  to  create  an 


**  Aa  a  ^prujral  mailer,  there  i»  le&fi  evidenct?  uf 
probknru  of  dt^fauh  on  general  obli^aiKin  bond!> 
than  aiumcipsl  revenue  bondt,  Samilffrly.  from  ifTZ 
to  1963.  there  %weK  only  U>  reponed  notr  dtdaults. 
some  of  which  i&vnlved  obtsK'itiaiivowed  only  io 
Incal  banki-  See  generalh  Advisory  Commitsiun  oa 
Inlergavenunental  RelelitirM,  Bankruptat*^. 
Defmiitit,  and  Oilier  Local  GovemineM  Fmupctal 
fmer^enciM  (March  lilB.'i]  at  24~2£  Atthuutdi 
fr^nerel  ohIiRatton  bonds  »■  a  rule  have  not 
prmienied  d<*i(tuM  cortcems  eomc  dislinciion  tntnt 
bf  made  wrth  regard  (f<  the  |ten«>rs<  cbJiKifliiin  detjt 
of  amalt.  spt-ciul  purpinif  dtftUibU  From  1H?;^]H64. 
eleven  spi'aal  purpose  diBincu  d*>rliired 
twinkniplcy  Id  at  0  Some  of  these  dwtnc!*  werr 
ihe  sobiect  of  ComintBinon  enforcenienl  •ctton*-  Sfie 
•^EC  V  Hei  inmoimn  Disinci  So.  2090  Caw  No  C- 
76-1231  IN  D  Cal  Aug  27.  19781.  SEC  Utigfilion 
Releew*  t^o-  ^^51  (Sept-  a  1S?6)  end  No  7400  Hune 
ZL  1  (1761;  SEC  v  San  AnUmw  hiatuctpai  LHthty 
O'Mnn  No  L  Civ.  Action  No.  H-77-ieaB  (6J3.  Te>.- 
isr  t.  SEC  liti||«tH»  Release  No.  81SS  |N4yv  1& 
1077)  lnuiy«i<ent.UieNew  Ycnfc  City  probleBU  did 
involve  gentvel  obUgstieii  bonda  to  very  ieqie 
amount*-  Shi  supra  notes  10  thruogh  12  Bid 
•ccompanyiiis  mt. 


exception  from  the  rule  for  offerings  that 
are  similar  to  traditional  private 
placements  under  section  4(2}  of  the 
Securities  Acl,*^  involving  a  limited 
number  of  financial  mstitutions.  the 
proposed  rule  does  not  contain  such  an 
exception.*'  In  part,  thi.s  reflect  the 
Commission's  concern  that,  in  the 
absence  of  trading  restrictions,  the 
bonds  could  be  resold  immediately  to 
numerous  secondary  market  purchasers 
lacking  the  sophiatication  of  the  intitial 
purchasers  of  the  bonds. 

In  order  to  consider  whether  any  rule 
that  is  adopted  should  contain  some 
type  of  "private  placement  exemption." 
the  Commission  requests  comment  on 
this  acpect  of  the  nile.  In  particular,  the 
Commission  would  like  specific 
comments  on  whether  and  in  what 
manner  the  rule's  disclosure 
dissemination  provisions  should 
distinguish  between  offerings  made  to  a 
limited  number  of  sophisticated 
investors  and  those  involving  broader 
selling  efforts.  Comment  is  requested  on 
whether  a  specific  exemption  from  the 
rule  should  be  created  for  offerings  to 
fewer  tham  10.  25.  35.  or  50  investors 
and  whether  an  exemption  should  look 
to  the  insntuttonal  nature  or 
sophistication  of  investors.  In  addition, 
should  the  undprwnteT  he  required  to 
assure  that  mitial  purchasers  acquire  the 
bonds  with  mvestment  mtenl,  rather 
than  to  resell  the  eecuntiep  into  the 
secondary  market,  or  should  other 
restrictions,  such  as  holding  periods  or 
transfer  restrict] nns.  be  imposed? 
Finally,  the  Commission  solicits 
comment  on  whether  exceptions  for 
hmiled  offerings  should  be  applied  to  all 
provisions  of  the  rule  or  only  to 
particular  parts  of  the  rule. 

5.  Receipt  and  Review  of  Preiiniinary 
Official  Statements 

Paragraph  (b)  of  the  rule  would 
require  thai  prior  to  bidding  on  or 
purchasing  a  municipal  offering  in 


excess  of  ten  million  dollars,  an 
underwriter,  directly  or  throu^  agents, 
obtain  and  rview  an  official  stalemeni 
that  IE  5Dai.  but  for  the  omission  of 
information  reianng  to  offenng  price- 
interest  rale,  selling  compensation. 
amount  of  proceeds,  debvery  daies. 
other  terms  of  the  securities  depending 
on  such  factors,  and  the  name  of  the 
undf-rwnter.*'*  This  pro^^BKnl  would 
apply  to  both  compeiitive  and 
negotiated  offenngs.  It  is  designt?d  to 
assure  that  underwnters  receive  and 
aval)  themselves  of  the  opportunity  to 
review  an  official  siaiemenl  thai 
contains  complete  disclosure  atxiut  the 
issuer  and  the  basic  structure  of  the 
financing,  before  becoming  obligated  to 
purchase  b  targe  issue  of  muniapal 
securities  for  resale  to  the  public 

Many  issuers  currentlv  are  required 
by  state  and  local  law  lo  solicit  bids  for 
offerings  of  muncipal  debt.  Generally, 
announcements  in\Tting  bids  are 
published  in  newspapers  that  are  widely 
followed  in  the  mdustrv   tn  eddiTion, 
underwnters  may  be  contacted  drret:l!y 
by  issuers  are  invited  to  submit  bids. 
The  actual  notice  of  sale  itself  often  wi!! 
contain  signfiicani  information  about 
the  issuer  and  its  secunties  Moreover 
as  part  of  the  bidding  process,  many 
issuers  routinely  make  available  more 
complete  disclosure  concerning  an 
offenng  in  the  form  of  a  preliminary 
official  statement  which  generally 
includes  information  concerning  the 
issuer  and  tbe  offered  9e(;unties.  but 
omitB  terms  of  the  offering  dependent  on 
the  results  of  tbe  bid.  In  some  cases,  the 
issuer,  subsequent  to  the  bidding 
process,  prepares  b  final  official 
statement  containing  all  the  terms  of  the 


*»15U£.C.  77dl2| 

•' In  thMTepard  prnpused  Rul*- 15c2'ir  t» 
conEi8(«?nt  with  Ihp  currfn'  rMjuircmenw  under 
MSRB  rule  G-iT  Specj<ir.«lfy  the  MS«B  h»«  taken 
the  paatUun  Itiat  G  ^  «pp)i««  ici  ^Kdh  putilir  and 
pnvalL-  oSenngs.  OttcUiaurf  Rtsjin reotGnU  far  Mev 
Isfiuf  Secunties-  Huh  G^iZ  MSRB  Report*.  Snpt 
ISSB.  at  17. 


••  Ct  Secuntte*  Acl  Rule  430A.  17  CFR  230.43OA 
Ifarm  of  proepeciiM  filed  m*  pan  of  regnmtton 
statement  declared  effective  mmf  onil  infannalBan 
wilh  respecl  to  public  affentt;  pnot  uncWwrilmg 
syndicali-s.  underwntmfi  discnunts  or  cniBiniuram. 
dtscouRti  or  cuminiMioiu  to  rie«lvTSb  amount  nf 
proceeds,  coversion  date*,  call  pnce*  and  othtr 
ttema  dependent  on  affecioe  pnce.  ddivery  dele*. 
and  (ermeor»ecuriltesdepeiident  ooofTermppncfl 
Allhru^  paragraph  fb)  would  rei^uiiv  that 
underwnlers  receive  ofTical  stafements  thai  ar* 
near))  complete  pnor  to  twddms  for  or  ptnTha»niji 
iin  offenng  this  would  nol  pTvmt  en  undprwnier 
from  reqwevlRlg  even  mbstSDlidl  changei  in  the 
docufneni  where  necessary  to  assure  complete  end 
accureic  dtadomrr. 
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offering.  In  other  cases,  ihe  issuer 
releases  a  preliminary  official  atdtemeni 
prior  ot  the  date  of  sale,  which  .  after 
pricing,  underwriting,  and  other 
information  is  attached,  is  then  regarded 
as  the  issuer's  final  official  statement. 

The  Commission  is  aware,  however, 
that  some  issuers  do  not  provide 
prehminary  official  statements,  so  that 
prospective  bidders  must  rely  upon 
information  contained  solely  in  the 
notice  of  sale  and  on  their  general 
knowledge  of  the  issuer.**  Based  upon 
this  limited  information,  underwriters 
then  solicit  bindmg  pre-sale  orders  or 
indications  of  interest  from  investors, 
and  submit  a  bid  to  the  issuer.  In 
addition,  although  negotiated  offerings 
provide  the  underwriter  with  greater 
opportunities  to  participate  in  drafting 
the  disclosure  documents,  in  some 
instances  pressure  to  meet  financing 
needs,  or  to  take  advantage  of  changes 
m  tax  laws  or  favorable  interest  rate 
"windows."  have  caused  underwriters 
to  agree  to  purchase  securities  in 
negotiated  offerings  at  a  time  when 
disclosure  documents  were  not 
complete. 

Paragraph  fb)  would  prevent  the 
underwriter  from  submitting  a  bid  in  a 
competitive  offenng.  or  from  committing 
to  buy  securities  in  a  negotiated  offenng, 
until  it  has  received  and  reviewed  an 
official  statement  that  la  deemed  final 
by  the  issuer,  except  for  pricing, 
underwriting,  and  certain  other  specified 
information.  This  paragraph  is  designed 
to  prevent  fraud  by  providing  the 
underwriter  with  information  about  the 
issue  sufficient  to  determine,  before 
becoming  obligated  to  purchase  the 
securities,  whether  changes  to  the 
disclosed  information  are  needed  and 
should  be  obtained  before  the  bid  is 
submitted.*' 

The  requirement  in  paragraph  (b)  that 
undetTvriters  obtain  a  nearly  final 
official  statement  before  bidding  on  an 
offering  could  have  the  consequence  of 
altering  the  bidding  or  offering  process 
employed  by  some  issuers,  if  the  issuer 
does  not  currently  make  available,  prior 
to  the  bid  or  sale,  a  preliminary  official 
statement  as  complete  as  required  in  the 
proposed  rule.  Accordingly,  the 
Commission  requests  comment  on  the 
extent  to  which  adequate  information 
currently  is  available  to  underwriters 
during  the  negotiation  or  bidding 
process,  and  whether  possible 
improvements  in  the  availability  of 


information  would  outweigh  the 
increased  costs  that  could  result  form 
the  rule.  The  Commission  also  requests 
comment  regarding  any  timing 
difficulties  and  consequent  economic 
burdens  that  might  arise  for  issuers  and 
underwriters  as  a  result  of  the 
requirement  that  underwriters  review 
the  nearly  final  official  statement  prior 
to  bidding  on  or  purchasing  the 
municipal  securities. 

C.  Public  Dissemination  of  Preliminary 
Official  Statements  upon  Request 

Proposed  paragraph  (c)  would  require 
that  preliminary  official  statements  be 
sent  lo  any  person  promptly  upon 
request.*^  The  purpose  of  paragraph  (c) 
is  to  provide  potential  mvestors  **  with 
access  to  any  preliminary  official 
statement  prepared  by  the  issuer  for 
dissemination  to  potential  bidders  or 
purchasers  at  a  time  when  it  may  be  of 
use  to  investors  in  thier  investment 
decision.  Because  preliminary  official 
statements  frequently  are  used  as  selling 
documents,  large  investors  often  are 
provided  copies  when  they  are  solicited 
to  purchase  securities  in  a  municipal 
offering.  Indeed,  the  Commission 
understands  that  some  institutional 
investors  will  not  agree  to  purchase 
securities  in  an  offering  without 
receiving  a  preliminary  official 
statement  Even  so,  there  does  not 
appear  to  be  a  uniform  practice  among 
underwriters  of  providing  preliminary 
official  statements  to  all  potential 
investors.  Because  sales  efforts  may  be 
conducted  in  competitive  offerings  pnor 
to  the  time  that  an  underwriter  is 
awarded  a  bid,  and  investors  may  not 
have  access  lo  a  final  disclosure 
document  for  an  extended  period  of  lime 
following  their  commitment  to  purchase 
the  securities,  the  Commission  believes 
that  confusion  concerning  the  offenng 
terms  and  the  potential  for  misleading 
sales  representations  would  be  reduced 
if  investors  had  the  ability  to  obtain 


•*  A  receni  turvey  mdiCAinJ  'hal  official 
stateoienU  were  prepared  for  M*  of  municipal 
bond  issue*,  rnciuding  boih  compefiiive  and 
neRQdaied  offerngi  Task  Force  Rspod.  supra  not* 
34  «r  14 

**  See  diso  discueston  mfro  m  Pari  ilL 


*'  Absent  unusual  circumstances,  this  would 
require  that  a  prelimniflrv  ofTici.!!  ststemeni  h*  sent 
by  first  class  mail  or  other  equally  prompt  means, 
nn  later  than  the  close  of  'he  next  business  day 
fijUowmg  the  fwrejpi  jf  'he  irquf^s!  RmjumIs  could 
tw  made  orally  or  tn  wnting 

*•  .Although  ?hi!i  r^iiirement  is  iniend*-!* 
primarily  to  ben^fii  poten'ia!  mveilors.  thp  njle 
r^quirps  the  prpttmmary  QfTioial  ilatvment  to  b^ 
miven  to  dr,>  person  on  rpqups"  H>  ^limina'e 
underwriters  discreiion  .n  .Jetfrmmmg  who  m  fad 
I*  a  potential  inv^tor  f^mmf  ni  is  rv^uesied  on  lh» 
facility  wiin  which  analysis  and  other  industry 
profesaionais  cun^ntly  ■:;an  obtain  oopios  of 
prf  limmary  fifTicia!  statements  directly  from  ihu 
Issuer  whether  the  underwntKfs'  uMiltalion  lo 
provide  these  siatementa  should  fcie  limitiKl  to 
potential  inveators:  and  how  pciienttal  Invettora 
should  be  defined. 


information  contained  in  the  preliminary 
official  statement. *• 

Comments  are  requested  regarding  Ihe 
extent  to  which  preliminary  official 
statements  are  disseminated  to 
investors  presently.  Ihe  likely  demand 
by  investors  for  these  preliminary 
official  statements  under  the  proposed 
rule,  and  the  estimated  additional  costs 
to  underwriters  that  compliance  with 
the  rule  would  entail.  In  addition,  the 
Commission  requests  comment  on 
whether  underwriters  that  provide 
preliminary  official  statements  to 
investors  on  request  should  be  excused 
from  the  requirement  that  final  official 
statements  also  be  provided  lo  those 
investors,  where  the  key  representations 
contained  in  Ihe  preliminary  official 
statement  continue  to  be  accurate. 

D.  Distribution  of  Off iciol  Statements 

Paragraph  (d)  of  proposed  Rule  15c2- 
12  would  require  that  underwriters 
contract  with  the  issuer  or  its  agent  to 
obtain  copies  of  final  official  statements 
within  two  business  days  after  a  final 
agreement  to  purchase  the  offered 
securities.  That  contract  must  be  for 
sufficient  copies  to  distribute  in 
accordance  with  paragraph  (e)  of  the 
proposed  rule  and  any  rules  adopted  by 
the  MSRB.  T^e  purpose  of  paragraph  (dl 
is  to  facilitate  the  prompt  distribution  of 
disclosure  documents  .so  that  investors 
will  have  a  reference  document  to  guard 
against  misrepresentations  that  may 
occur  in  the  selling  process.  In  addition, 
this  paragrpah  would  provide  investors 
and  dealers  in  the  secondary  market 
with  static  information  concerning  the 
terms  of  the  issued  securities. 

Rule  G-17  of  the  MSRBs  niles 
requires  municipal  securities  brokers 
and  delers  to  deal  fairly  with  customers. 
The  MSRB  interprets  this  rule  to  require 
that  a  dealer  disclose,  at  or  prior  to  a 
sale,  all  matenal  facts  concerning  the 
transaction,  including  a  complete 
descripton  of  the  security.*'^  Moreover. 
MSRB  rule  G-32  requires  that 
underwriters  deliver  to  a  customer,  no 
later  than  settlement,  a  copy  of  any 
official  statement  that  is  prepared  by  or 
on  behalf  of  the  issuer.  If  no  official 
statement  is  prepared  by  the  issuer,  a 
written  notice  of  that  fact  must  be 
provided  to  the  customer  The  Tower 


••  of  cMtirM,  where  key  representation*  made  in 
the  preliminary  offiosl  statement  are  known  to  the 
underwnter  to  tw  nia  lonfcer  accurate,  the 
underwnlar  would  have  to  notify  investors  pnor  to 
Ihe  time  that  they  make  an  investmeni  dectalon  and 
would  have  to  provide  copies  of  the  amended  UniA 
oflicial  statement. 

*oSiW.  «$..Af!iAAAIonwi/lCCHtl3&aiJa 
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Amendment  *'  lunits  the  authority  of 
the  MSRB.  however.  directJy  or 
indirectly  to  require  municipal  issuers  lo 
furnish  disclosure  do:;umenls.  Thus,  rule 
G-32  applies  only  where  an  official 
statement  is  prepared  and  does  not 
mandate  disclosure  of  any  particular 
information  to  the  mvestor  in  the  official 
statement. 

The  Commission  understands  that  it  is 
currently  the  practice  for  issuers  to 
stele,  in  notices  of  sale,  Ihe  number  of 
official  statements  that  will  be  provided 
to  a  successful  bidder  or  that  a 
"reasonable"  number  of  official 
statements  will  be  provided.  If  any 
official  statements  are  prepared  by  the 
issuer,  the  MSRB  has  Taken  the  position 
that  the  undeT*vriler  is  required  to 
prodtice  sufficient  copies  to  comply  with 
rule  G-32  *^  tn  most  cases,  issuers  do 
prepare  official  statements.  Both 
underwriters  and  investors  have 
complained,  however,  that  e\'en  when 
official  statements  are  prepared  by  the 
issuer,  there  frequently  is  not  an 
adequate  supply,  or  suffiaent  time,  to 
permit  distritrotion  to  each  investor  at 
settlement- 
Paragraph  Id)  of  Rule  15c2-12  would 
require  that  an  imderwriter  obtain  an 
undertaking  from  the  issuer  or  its 
designated  agent  lo  provide,  within  two 
business  days  after  any  final  agreement 
to  purchase  or  sell  securities,  final 
official  statements  in  sufficient 
quantities  to  enable  the  underwriter  lo 
comply  with  paragraph  (e)  of  the  rule 
and  any  MSRB  rules  regarding  the 
distnbution  of  official  statements.  Thus, 
prior  to  submitting  a  bid  for  ao  offering, 
or  otherwise  agreeing  to  participate  in  a 
distribution,  an  underwriter,  or  the 
syndicate  of  which  i1  is  a  member, 
would  need  to  ascertain  that  it  will  he 
able  to  comply  with  Rule  15c2-lZ.  If  the 
issuer's  notice  of  sale,  bid  form,  or 
underwriting  agreement  does  not 
provide  specifically  for  production  of 
official  statements  in  accordant:e  with 
Rule  15c2-12,  an  underwriter  would 
violate  the  rule  if  it  participates  in  the 
offering. '^^  As  a  practical  matter. 


■*  Eachmge  Art  <wcbuD  )&B|dl,  15  L^S-C  7bo- 
4(d)(Z|.  See  dtscitssion  jntrv  at  text  Bccampanvmn 

notes  64  10  en. 

"  The  MSRB  has  stated  thai  "tf  an  Maiicr  feib  to 
supply  a  9ufftrn?nt  numtji-r  of  cornet  of  official 
•tatemvnts.  it  is  utoimbenl  on  a  dettter  tn  reprrufju' 
Ihe  oQka^l  stalmeni  at  its  own  eKpFiMc  Tbfr«e 
requirements  apply  to  all  mamcipAl  SKurittea 
tirokers  and  dealers  whi>  seiJ  new  isaue  »erunt»eL 
not  sole!)'  lo  thi>  undtirwi iters  of  the  issue.'  Huies 

*'  Syndicair  mumben  albo  wouU  need  Ui  assoe 
ihemaeh-es  lb«i  th«ir  Nfr««n«it  svith  syndtcate 

managers  will  provide  for  th»  prompt  diatnbutum  of 
ofTical  statements 


therefore,  issuers  would  not  be  able  lo 
go  forward  with  underwntten  offenngs 
ex.ceeding  the  proposed  SlO  million 
threshold,  unii'se  arrangements  were 
made  lo  pronde  offtcisl  statements.  As 
discussed  below,  however,  the 
Commission  does  not  believe  that  this 
requirement  will  affect  most  issuers. 

The  proposed  rule  requires  that 
adequate  copies  of  the  official 
stalements  would  need  lo  be  provided 
within  two  business  days  after  final 
agreement  is  reached.  Nevertheless.  Lhe 
issuer's  undertaking  may  call  for 
provision  of  the  official  statement  to  be 
made  by  designaled  agents.  Thus,  an 
undertaking  would  comply  with  Rule 
15c2-12  by  indicalmg  that  sufficient 
quantities  of  official  statements  will  be 
made  available  frnm  a  printer 
designaled  by  the  issuer,  or  will  be 
reproduced  by  the  syndicate  manager 
from  those  offical  stalements  that  it 
receives  from  the  issuer  Also,  the  rule 
would  allow  a  reasonable  fee  to  be 
n?quosted  b>  the  printer  issuer,  or 
syndicate  members  or  investors. 

As  emphasized  earlier,  if  the  rule  is 
adopted,  underwriters  would  violate  the 
requirements  of  Rule  15c2-12  if  they 
proceed  wiih  an  offering  in  excess  of  SlO 
million  without  taking  steps  to  assure 
the  availability  of  official  statementt^ 
Many  issuers  already  routinely  prepare 
official  statements  for  offenngs 
exceeding  one  biUion  dollars.^*  Thus. 
while  the  proposed  rule  will  enhance 
disclosure  to  investors,  it  is  not 
expected  that  the  rule  would  inhibit  the 
acitess  of  any  issuers  to  the  municipal 
markets.  The  only  effect  on  most 
municipal  iBsuers  offenng  securities  that 
exceed  the  proposed  minimum 
thresholds  m  the  rule  would  be  that 
official  statemer.ts  would  be  required  to 
be  produced  in  a  more  expeditious 
fashion,  and  perhaps  ui  greater 
quaalities,  than  currently  might  be  the 
case. 

The  Commission  prehmmanly 
believes  thai  the  costs  imposed  on 
issuers  that  are  not  now  producmg 
ofHuai  statements  for  offenngs  m 
excess  of  SlO  million  will  he  offset  by 
the  benefits  that  will  inure  both  to  the 
markets  as  a  whole  and  lo  individual 
investors.  The  Ciimmis-sinn  requests 
comment  on  any  practical  problems  that 
might  be  encountered  by  underwriters 
or  issuers  m  attempting  to  comply  writh 
the  reqtiirements  of  the  rule.  In 
particular,  dof^s  the  two  busiufss  day 
requirement  pose  a  significant  burden 
on  issuers  or  underwriters?  Should  the 
delivery  period  be  expanded  to  three  or 


four  business  days,  or  reduced  lo  a 
single  business  day,  or  to  Oieiime  thai 
final  agreement  is  reached? 

The  Commission  would  like  lo  receive 
comments  concerning  the  net  costs  that 
might  be  incurred  by  underwriters  or 
issuers  in  reproducing  official 
statements  if  Rule  15c2-12  is  adopted.  In 
the  past,  the  Corrmiission  has  received 
comments  on  proposed  amendments  to 
rule  G-32  that  estimated  the  expense  of 
producing  an  official  statement  at  from 
three  to  ten  dollars  per  copy.**  The 
Commission  specifically  requests 
comment  on  current  procedures  used  in 
estimating  the  number  of  official 
statements  to  be  produced;  the 
estimated  marginal  costs  of  producing 
official  stalements  in  order  to  comply 
with  proposed  Rule  15c2-12;  and 
whether,  and  at  what  priie.  those  costs 
may  effectively  be  passed  on  to 
recipients  of  official  statements. 

The  Commission  believes  that 
paragraph  |d|  will  allow  the  MSRB  to 
use  lis  expertise  and  familianty  with  the 
municipal  markets  to  draft  regulations 
more  finely  tuned  to  the  needs  of  the 
market.  The  Commission  expects  that  in 
the  event  that  Rule  15c2-12  is  adopted  i:i 
Us  proposed  farm,  the  MSRB  would 
amend  rule  G-32.  where  appropnate.  to 
modify  the  standards  governing  the 
timeliness  of  official  statemen!  dei:ver> 
In  this  regard,  the  Commission  also 
requests  comment  on  whether  tt  should 
regulate  directly  the  bmmg  and  manner 
of  disclosure  provided  to  muntcipel 
securities  investors. 

E.  Public  Dtssemination  ofOfficJal 
Statements  upon  Request 

Paragraph  (e)  of  proposed  Rule  15c2- 

12  would  require  that  underwriters 
provide  a  copy  of  ihe  final  official 
statement  to  any  person  on  request.** 
The  purpose  of  this  provision  is  to  make 
the  underwriter  responsible  for 
transmission  of  informBtion  to  anaU-sts. 
rating  agencies,  mt^ustn,-  news  services, 
and  individuals  who  wish  to  eneUTe 
particular  municipal  secunties  ofTprmp^ 
In  this  regard,  the  Commission  believes 
that  increased  availability  of  official 
statements,  to  potential  inveslors. 


*■  Sae.  Afi  Forties  S  McCrath.  DiBcioaure 

Practices  tn  Tox-Exampt  General  Obligation  Bondg. 
An  Uptiate.  7  Mun.  Fm.  ].  207  (IM^- 


"  Stv  supra  note  3*  Spfnfic  cotrmmt^  m 
nraurBtrd  aa  the  per  cnpy  cnet  of  ofTiCWI  sifllemen  ts 
fur  ofirratfit  al  the  vanout  suRneated  tfareriioldfe  fot 
the  rule.  j.e.  Si  millmn  SlC  m-A:\>Ki  S2D  million  and 
550  miUiun  Sev  disni^siiwi  s^pn:  at  Irxl 
■Gcmnpanytiift  note  40 

*•  The  proposed  rnie  require*  Thai  ttie  oRerms 
i>ta(«!tnt!nl  be  ptwtded  m  a  timely  mannCT  Fnr  the 
first  immti)  fpllowing  an  cAenfti  atwrtii 
eittratirriinwy  cffCufn^arHTes  th»  wooWmean  Ttm.l 
a  copy  would  be  ntailed  vnthtn  Twc  biisiwiw  dnyi  t>i 
Ibe  riMWMt.  RMfoems  cooki  be  mad*'  erall>  m  m 
WTitinR  Later,  reewmable  time  wnutd  be  allcwed  lo 
locdie  tind  duphcale  requested  dociimeRi« 
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analysts,  and  other  persons  willing  to 
pay  a  reasonable  fee  for  access  to  the 
information  contained  in  the  final 
official  statement,  will  promote  more 
accurate  pncing  in  the  secondary 
market  and  may  facilitate  the  discovery 
of  potentially  fraudulent  practices.  Thus. 
in  addition  to  making  final  official 
statements  availabie  to  actual  investors, 
paragraph  [ej  would  require  that  other 
interested  parlies  be  provided  wilh 
copies  as  well. 

So  specific  time  limitation  currently  is 
specified  in  proposed  Rule  15c2-12. 
Comment  is  solicited  on  whether  and 
under  what  circumstances  a  time  pt?nod 
should  be  established,  after  which  the 
obligation  to  provide  information  would 
no  longer  be  applicable. '^  For  example, 
if  a  central  repository  is  developed, 
should  this  obligation  expire  after  the 
repositor>'  receives  and  is  in  a  position 
to  disseminate  the  final  official 
stalemenl?  The  Commission  also 
requests  comment  on  whether  a 
purchaser's  ability  under  paragraph  (e) 
of  the  rule  to  obtain  an  official 
statement  on  request  for  an  unlimited 
time  period  reduces  the  need  for  the 
requirement  imposed  on  the 
underwnters  by  MSRB  rule  G-32  to 
supply  a  final  official  statement  to  all 
purchasers-  Finally,  the  Commission 
would  like  (o  receive  comments  on  the 
potential  costs  to  underwriters  of 
complying  with  proposed  paragraph  {e). 
Specifically.  what  costs  would  be 
entailed  in  maintaining  and 
disseminating  copies  of  official 
statements  required  to  be  provided 
under  paragraph  (ej?  Also,  would  it  be 
possible,  and  at  what  price,  for  costs  to 
be  passed  through  effectively  to 
recipients  of  the  official  statements? 

F.  Definitions 

In  addition  to  containing  substantive 
requirements,  proposed  Rule  15c2-12 
contains  two  defintions.  Subparagraph 
(0(11  of  Rule  15C2-12  would  define  the 
term  'final  official  statement"  to  mean  a 
document  prepared  by  the  issuer  or  its 
representatives  setting  forth,  among 
other  matters,  information  concerning 
the  issuer  and  the  proposed  issue  of 
securities  that  Is  complete  as  of  the  final 
agreement  to  purchase  or  sell  municipal 


* '  The  CtTfninission  recojpiizea  th*t  afler  a  pernxl 
of  lime.  ii>e  disclosures  ajnldtnrd  in  (he  officuil 
s'atemeni  regarding  an  isiuet  no  lunjjer  may  be 
accuraie  Accordinfjly,  where  the  underwriter 
receive!  unsolicited  requests  forofncia!  (taipmenU. 
thf  Cr>miniMion  would  not  expect  the  underwrti«rr 
to  continue  )o  update  the  iitdoBun  to  r^fli^t 
indccuracies  thsi  have  resulted  from  mleneni.nfi 
events  In  respondinit  to  unsolicited  requests. 
underwriters  should  indicate  thiit  (he  document 
contains  dated  information  The  Commission 
requests  comment  .>n  ihis  aspect  of  the  pjIp  and  any 
conoems  Ilidt  onderwnlers  ma>  hetve. 


securities  for  or  on  behalf  of  an  issuer  or 
underwriter.  A  notice  of  sate  would  not 
be  deemed  a  final  official  statement  for 
purposes  of  the  rule.  The  definition 
contained  in  subparagraph  (fl(^)  is 
based  on  the  definition  of  o^icial 
statement  in  MSRB  rule  G-3Z.  By  using  a 
similar  definition,  the  Commission  is 
seeking  to  avoid  any  conflicts  that  may 
occur,  because  paragraph  (d)  would 
require  that  underwriters  distribute 
copies  of  final  official  statements  in 
accordance  with  MSRB  regulat'ons.  The 
Commission  requests  comment  on  the 
proposed  definition  of  "final  official 
statement." 

The  Commission  also  requests 
comment  on  the  definition  of  an 
■'underwnter"  used  in  subparagraph 
10(21  of  the  proposed  rule.  As  proposed, 
the  definition  of  an  underwriter  parallels 
the  definition  in  section  2(n)  of  the 
Securities  Act."*  To  ensure 
dissemination  of  documents  by  all 
professional  participants  in  the  offering. 
the  definition  includes  managing 
underwriters,  syndicate  members,  and 
selling  group  members  that  receive  in 
excess  of  the  usual  seller's  commission. 
Comment  is  requested  on  the  proposed 
definition  of  "underwriter"  and  any 
foreseeable  problems  that  dealers  may 
encounter  in  complying  with  the  rule. 
Comment  also  is  requested  concerning 
whether  the  definition  of  underwriter 
should  be  limited  to  the  underwriters 
participating  in  the  syndicate,  as  in  the 
definition  of  "pnncipal  underwriter"  in 
Rule  405  under  the  Securities  Act** 

G  Legislative  Background 

In  contrast  to  the  registration  and 
reporting  requirements  imposed  on  non- 
exempt  corporate  issuers  under  the 
federal  securities  laws,  offenngs  of 
municipal  securities  are  not  subject  to 
review  by  the  Commission.  When 
Congress  adopted  the  federal  securities 
laws,  in  addition  to  being  influenced  by 
the  local  nature  of  markets,  the  absence 
of  demonstrated  abuses,  and  the 
sophistication  of  investors  in  municipal 
securities,  it  was  persuaded  that  direct 
regulation  of  the  process  by  which 
municipal  issuers  and  municipalities 


*•  15  U  S  C  ~h[l  II  The  liefinitioci  of  underwriter 
in  sectuw  2lU|ot  the  Secunlies  Act  ha*  been 
modified  tn  ijne  r««p«<:i-  Reference  to  •  concesston 
or  allowance  has  been  ai.tded  lo  the  definition  lo 
rrflecl  Ihe  'erms  used  in  lh#  municipal  Becuhtie* 
industry  for  a  custijmary  dtstrltHitor'i  or  •elleri 
cummission.  The  terras  "conoeisiun"  and  "dealer's 
allnwiin<:«.    in  (he  conlevt  of  the  sale  of «  tufvn  imu« 
of  munioipdl  ■ecurilies.  refer  to  "the  amounl  of 
reduction  from  the  puhlic  o^ennf)  price  a  syndlcala 
grants  *o  a  deai-rr  not  a  member  of  the  syndicate. 
expressed  as  tt  perctrntHge  of  p«r  \aliM  '  Stv 
Ulossary  af  Munwipa/ SeruntieM  Trmn  (MSRB 

i9es|. 

••  V  cut  230.40&. 


raise  funds  to  finance  governmental 
activities  would  place  the  Commission 
in  the  position  of  a  gate-keeper  lo  the 
financial  markets,  a  position 
Inconsistent  wilh  intergovernmental 
comity.  Nevertheless.  Congress  clearly 
made  sates  of  municipal  securities 
subject  lo  the  antifraud  provisions  of  the 
federal  securities  law9.*°  Accordingly, 
broker-dealers  misstating  or  omitting  lo 
disclose  material  facts  about  municipal 
secunties  or  charging  excessive  mark- 
ups have  been  sanctioned  for  violating 
the  antifraud  provisions  of  the  federal 
securities  laws" 

The  U.S.  Supreme  Court's 
inlerprelalion  of  the  scope  of  the  Tenth 
Amendment  has  evolved  significantly 
since  the  federal  securities  laws  were 
first  enacted  in  the  1930' s.  Most  recently, 
in  South  Carolina  v.  Baker."  the  Court 
affirmed  the  principle  that  the  Tenth 
Amendment's  limits  on  Congressional 
authority  lo  regulate  state  activities  are 
structural  and  not  substantive.  In  doing 
so.  It  ruled  that  a  provision  of  the 
Internal  Revenue  Code  that  required  the 
registration  of  municipal  bonds  in  order 
lo  maintain  their  tax  exempt  status  was 
constitutional,  since  the  municipal 
issuers  had  redress  through  the  political 
process.  Thus,  a  federal  regulation 
affecting  the  manner  in  which  securities 
are  offered,  adopted  pursuant  to 
Congressionatly  delegated  authority, 
would  not  appear  to  violate  the  Tenth 
Amendment.** 

In  1975,  Congress  revisited  the 
application  of  the  general  antifraud 
provisions  of  the  federal  securities  laws 
when  it  established  the  MSRB  and 
provided  for  a  system  of  regulation  to 
prevent  abuses  in  municipal  securities. 
In  adopting  the  1975  Amendments.*'* 
Congress  struck  a  balance  between  the 
need  to  protect  investors  and  concerns 
about  intergovernmental  comity.  This 
concern  was  refiecled  in  section 
15BJd)(l).  which  prohibits  the 
Commission  and  the  MSRB  from 
requiring  "any  issuer  of  municipal 
secunties,  directly  or  indirectly  through 


•*  See  »-g^  In  rv  .Vew  york  Ktunictpal  StKuntiea 
littKOtion.  SOT  F  S«pp  IflQ  iS D  N  V  isaof.  SE.C.  v- 
ChoHv*  Momsf^Aasoc'Otes  ^m  F  Sopp  1.12?  (S  D 
Trttn.  1973t  Thieie  v  Sh,eMs-  1.11  f  Supp  416 
iBDN  Y  19&5)  (Sedions  \7[a]  of  the  Secunliet  Act 
and  10(b)  ol  the  Kxchanfte  Act  upply  lo  sales  of 
raiinldpal  secunties). 

**  See  diftcussKKi  mfm  nl  Purt  111 

•«_U5._.  SaUS.LW  «ll|Apfila).  19881. 

"  See  ot$o  Corcio  •-  San  Antonio  Mftnipvlitan 
TnjBSii  AattKmtY.*a»\)S  SZ8.  SSft (t«85) 
(indKallnfi  lh«l  the  appropnir  Inqutry  tn 
delermininn  the  boufut«nes  of  atate  immuniiy  from 
federal  reitulation  ia  whether  "the  internal 
a4ifeguard«  of  the  pdlilicat  procrta  have  performed 
as  Milended"  |. 

**  Sfic  supni  rvDie  B. 
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a  purchaser  or  prospective  purchaser  of 
securities  from  the  issuer,  to  file  wilh  the 
Commission  or  the  Board  prior  to  the 
sale  of  such  securities  by  the  issuer  any 
application,  report,  or  document  in 
connection  with  the  issuance,  sale,  or 
distribution  of  such  securities."  ®* 

At  the  same  time,  however.  Congress 
more  narrowly  defined  ihe  authorily  of 
the  MSRB.  The  so-called  "Tower 
Amendment,"  which  added  section 
15Bld)|2)  to  the  Exchange  Act.«»  also 
prohibits  the  MSRB  from  requiring 
municipal  issuers,  directly  or  indirectly, 
through  miinicipa!  securities  broker- 
dealers  or  otherwise,  to  furnish  the 
MSRB  or  prospective  investors  with  any 
documents,  including  official 
statements.  The  MSRB  specifically  is 
permitted,  however,  to  require  that 
official  statements  or  other  documents 
that  are  available  from  sources  other 
than  the  issuer,  such  as  the  underwriter, 
be  provided  to  investors. 

While  Congress  limited  the  power  of 
the  MSKB  to  require  thai  disclosure 
documents  be  provided  lo  investors,  it 
was  careful  to  preserve  and  expand  the 
authority  of  the  Commission  under 
section  15(c)(2)  of  the  Exchange  Act."^' 
Section  15B[d)t2)  expressly  indicates 
that  "|n|othing  in  this  paragraph  shall  be 
construed  to  impair  or  limit  the  power  of 
the  Commission  under  any  provision  of 
this  title."  *"  Thus,  although  scctiur. 
15B(d)(l)  prevents  the  Commission  from 
requiring  thai  municipal  issuers  file 
reports  or  documents  prior  to  the 
issuance  of  securities  in  the  same 
fashion  as  corporate  securities. 
Congress  expanded  the  Commission's 
authority  to  adopt  rules  reasonably 
designed  lo  prevent  fraud,  so  long  as  the 
niles  did  not  require  documents  tu  be 
filed  wilh  the  Commission.**  The 


••l5USC.7ao-4|dl(l)- 

••  IS  u  S.C.  7ao-«(dX2)- 

•M5  use  7Wc||2|. 

••iSUSCTfcMfdMZ^ 

••  Section  154tM2|oriheE«ch»nKe  Act  empowers 
the  Commission  with  t>niad  authority  la  adopt  rules 
rvttsonably  desiKned  lo  prevenl  'rsudulanl. 
deceptive  or  mam pulji live  arts  or  prACl>ce«.  Prior  to 
ItlTS,  Itie  Commission  a  regulation  of  muninpat 
securities  professionals  bad  t>een  limited  laruely  lo 
poat  hoc  enforcement  ticlions  against  fraud  The 
1975  An»endmnis  cxpandrnJ  the  appli<:«boii  of 
section  ISIctUI  to  subtecl  muntmpal  secunltes  and 
muniapal  secunties  dealerv  lo  the  Cominisaion's 
authority  lo  adopt  rules  reasonably  designed  lu 
prevent  acts  or  pradices  ihal  are  fniudulent. 
deo-ptive.  or  manipulalive. 

Since  Rule  )5c2-U.  17  CFH  2«.15c2-ll.  whi-h 
requireti  brokers  and  de^ilert  lo  obtain  cerUim 
information  about  an  issuer  before  initiating 
quolelians.  woold  have  applied  Ui  municipal 
secunliCA  upon  enitr.iment  of  the  197.^  Amendmrnis. 
Congresi  indicjiled  that  Ihe  Commission  should 
specifically  exempt  municipal  secunliet  from  Rule 
tSrj:-tI  Immediately  upon  (heir  adupboa.  11  was 
believed  that,  since  Rule  ISc2-n  was  drafted  with 
uirpurale  securities  in  mind,  munu^lp.tl  aecuriliea 


Commission  believes  that  Rule  15C2-12 
is  consistent  with  its  Congressional 
mandate  to  adopt  rules  reasonably 
designed  lo  prevent  fraud  in  the  federal 

securities  markets."' 

111.  Municipal  Underwriter 
Responsibilities 

In  connection  with  Rule  15c2-12's 
p-'qutrements  lo  obtain  and  review  a 
near-final  official  statement,  the 
Commission  wishes  to  emphasize  the 
obligation  of  a  municipal  underwriter  lo 
have  a  reasonable  basis  for 
recommending  any  municipal  securities 
and  its  responsibility,  in  fulfilling  thai 
juligation.  to  review  in  a  professional 
manner  the  accuracy  of  the  offering 
statements  with  which  it  is  associated. 

An  underwriter,  whether  of  municipal 
or  other  securities,  occupies  a  vital 
position  in  an  offering  The  underwriter 
stands  between  the  issuer  and  the 
public  purchiisers,  assisting  the  issuer  in 
pricing  and.  at  times,  in  structuring  the 
financing  and  preparing  disclosure 
documents.  Most  importantly,  its  role  is 
to  place  the  offered  securities  with 
public  investors.  By  participating  in  an 
offering,  an  underwriter  makes  an 
implied  recommendation  about  the 
securities.  Because  the  underwriter 
holds  itself  out  as  a  securities 
professional,  and  especially  in  light  of 
i*s  position  visa-via  Ihe  issuer,  this 
recommendation  itself  implies  that  the 
underwriter  has  a  reasonable  basis  for 
belief  in  the  truthfulness  and 
completeness  of  the  key  representations 
made  in  any  disclosure  documents  used 
in  the  offerings. 

Under  the  general  antifraud 
provisions  found  in  section  17(a|  of  the 
Securities  Act  and  sections  10(b)  and 
15(c)  (1)  and  (2)  of  the  Exchange  Act.' ' 
the  courts  and  the  Commission  long 
have  emphasized  that  a  broker-dealer 
recommending  securitips  lo  investors 
implies  by  its  recommendation  that  it 
has  an  adequate  basis  for  the 
recommendation.'*  For  example,  in 


Haniy  v.  SEC,  affirming  the 
Commission's  sanctions  against 
securities  salesmen  who  recommend»'d 
the  stock  of  a  financially  troubled  is!>LJi-r 
both  by  makmg  false  and  misleading 
representations  and  by  failing  to 
disclose  know  or  reasonably  oblain.ifjle 
adverse  information,  the  court  staled; 
In  summitry,  the  standurds  by  which  thi; 
Actions  of  each  {salesman)  mu&t  be  judtjed 
are  strict.  He  cannot  recommimd  a  secuniy 
unless  there  is  an  adequate  and  reasoniibEe 
basis  for  such  reconuncndaiion.  Me  must 
disclose  facts  which  be  knows  and  those 
which  are  reasonably  ast:eriainable.  By  his 
rfKinmmendalinn  he  impties  that  a  reaMinitMe 
investigation  hns  been  made  dnd  thai  h<4 
recommendation  rests  on  Ihe  conclusions 
based  on  such  investigation." 

This  obligation  lo  have  a  reasonable 
basis  for  belief  in  the  accuracy  of 
statements  directly  made  concerning  the 
offering  Is  underscored  when  a  broker- 
dealer  underwrites  securities.'*  A 


deiiten  would  nol  have  benn  utile  lo  obldin 
suFfluenI  infunnatioQ  concemlrq)  muniapat  issuers 
to  S4ilisry  the  rule's  requirements.  See  S.  Rep  No.  75. 
Mth  Cong..  1st  SflfeS  4a  (1975).  See  also  Rule  15<:2- 
1110(4).  17  (-TH  lScl-11(f)(4)  (provisions  of  rule  do 
not  apply  to  publication  of  submiMion  of  a 
qutitalion  rctiarding  a  municipal  secorily). 

'•  Although  denominated  under  seclion  15  of  the 
EochunHe  Act.  Rule  15c2~12  also  is  being  jidopled 
pursuant  to  the  Commission's  aulhonty  under 
aectiuns  2.  3. 10.  ISB.  17.  and  23  nf  the  Exdiungv 
Act.  15  US-C-  76b,  7Bc  78i,  7lki-4,  7Bq,  and  7Bw. 

"  15  U-SC  77q(«)«nd  151!  SC.  78jlb(.  7&n(clt)i. 
and  78u(c)(2|.  respertiveljr 

'"  See.  e-fl .  Finney  v.  SEC  SM  F  2d  260  (8lh  Cir. 
1977):  \ossarB-Co.,  Securilie*E>chan)ie  Acl 
Release  No  15347  (Nov  22. 19781  16  S£C  Docket 
222  ntpnntedin  [1979  Transfer  Btndcr|  Fed,  Ser-  L 
R^p  ICCHI  ^01.904.  affd  without  tfffwion.  600  F  2d 
280  (D  C  Cit  lir9|:  Corlluniil  Jiivesbifg 


CorpomtHUt.  44  S-E-C  45  (1989).  Cmw.  Bo-jmni-  -* 
ChMkin.  Inr„  42  S,F..C.  %» (19flti);  Sheanw 
HnmmillBCo-.MS.3LCtn\  11965);  M  Winston  h 
Co.  /nr..  42 S.E.C  a:  (19B41  (tooceming  Iran*--  i..,r«» 
by  dealer*  in  the  secondary  market). 

'»  415  F2d  58S.  5d7  (2d  Ctr  19W|.  offirmi'if, 
Richanil.  Buck  B^ Co-.  43  SXC  996  (19U)  Srr  .-i  -o. 
e.ij..  MfimU  LyCKh  Pierce.  Fennvr  #■  Smith. 
Secuntiea  Exchange  Act  Relejw  No- 14149  lNt.%   «- 
IW77).  13SECI>y;Vft646,Sm  fA  reuiromend-'.yn 
by  «  bn^cr-dealer  is  perceived  \n  •  customer  its 
|.imJ  in  fact  it  ahould  be)  the  product  of  «nob(-"^<i>.» 
anjiysw  jwhnJit  nan  cmly  be  »(^.teved  when  i;- 
ttope  of  invest iRd Into  is  e»lend«^  beyond  th".' 
company's  mana^rmenr^,  lifhn  fL  Bnck.  Stiiri'  -* 
E.Lhange  Ar.l  Release  No  11763  (Oct  24,  ItfT:-,)  m 
SEC  Docket  240  242  I  The  pfx>fe?iona)  '   '   ■   is  nut 
an  insurer  But  he  is  under  a  duly  to  mvestiRate  ynd 
lo  see  lo  it  ihiil  his  recomroenddtiooj  have  a 
reasonable  basis  ■).  AtC  Dwis  ft  Co-  44  SE-C  lU. 
lS7-Sa(1970).o^'y*M/>noni  iet'/w  r  5£C4»  F-2d 
08  (2d  Dr  1971)  (bTOket -dealer  rejriBlration  revot'-d. 
tutause  '"repretenlattoM  and  predtction*"  in.-i'J'? 
and  markel  letter  relied  on  b>  repiMran'  "were 
wttbuot  personable  bans."  and  "rfTjistrant  tijuli'  n.-i 
reason«bl>  accept  a\\  of  the  statements  in  ihe 
jmartiet  letter)  wUhoul  further  investi({«Hon'l 

'•  The  opportunity  for  the  underwriter*  to  rvj,-^.T- 
dis^^iosure  from  the  issuer.  «•  wi!  a*  'he  speti..! 
telling  pressuirs  tnvolved  m  the  dislnbulion  ol 
secunties.  p:nen*ll>  have  given  nse  to  a  heighi».r,.  i 
utilii^atiun  on  the  pa/t  of  underwriters.  In  Sciyd's'^.  . 
fohn  Suveen  fr  Co,  534  FAl  1064  |7th  Or  10731 
vacated  and  rvmonded  on  other  grounds.  425  U  S 
929  (1976).  on  remand.  »4  Fid  790  [7\h  Or- 18"! 
n-hmring  deniM  619  FJd  1222  |7th  Cir  1«»1 1 .  t 
denied 4S0  U  S- 1005  119611-  for  exampte.  Ihe 
Seventh  Circuit  cun»tdered  a  c^ae  involvlnn  an 
underwriter  of  comioeraa)  paper  The  underH'ti»»:r 
d'd  no'  have  a  formal  undefwriiing  ajtreeffieni  w'h 
the  issuer  and  was  not  tubiecl  lo  li^ bllily  un'l'U' 
section  11  oF  the  Securities  Act.  15  USC  77V 
Nevertheless,  the  court  tKiled  'hat: 

(a|n  underwnters  relaltonship  with  ihe  isb^jci 
gives  the  uodeiwnter  access  lo  facti  that  are  ni>l 
eqoally  available  to  members  of  the  public  "•  fi'i 
must  rely  on  published  infonnatiun  Ar>d  the 
relationship  between  the  underwriler  and  il» 
customcn  itnplicttty  Involves  a  favorable 
recfjmiDendation  of  Ihe  issued  security.  Becau;*  tr.e 
pulilic  relies  oa  tb«  miegrily.  independencf  ord 
expertise  of  the  omierwriter.  the  urKlerwritpr  » 
pArtifipalion  significantly  vnhanL«v  Ihe 
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municipal  underwriter's  obligation 
exiends  to  having  a  reasonable  basis  for 
belief  in  the  truth  of  key  representations 
m  an  offical  statement  prepared  by  the 
issuer.  An  underwriter's  failure  (o  have 
a  reasonable  basis  for  believing  key 
representations  in  offering  documents 
has  resulted  in  private  damage  actions 
under  the  general  antifraud  provisions 
and  in  enforcement  action  by  the 
Commission  under  section  17(a)  of  the 
Securities  Act.  For  example,  in  HamiUon 
Grant  &  Co..  the  Commission  found  that 
an  underwriter  had  violated  sections 
I7(a](2)  and  (3)  of  the  Securities  Act 
where  the  underwriter  had  "failed  to 
make  any  substantial  effort  to  obtain 
specific  verification  of  management's 
key  representations"  and  thus  had  "no 
basis  for  a  reasonable  belief  in  the 
truthfulness  of  the  key  representations 
made  in  the  registration  statement  and 
prospectus."'* 

Although  these  cases  have  involved 
underwriters  of  corporate  securities, 
which,  unlike  municipal  securities,  are 
subject  to  a  comprehensive  disclosure 
and  liability  scheme  under  the  federal 
securities  laws,  the  Commission  has 
emphasized  through  its  enforcement 
program  that  broker-dealers  selling 
municipal  securities  are  also  subject  to 
high  standards.  In  particular,  the 
Commission  has  stated  that 
underwnters  of  municipal  securities 
must  have  a  reasonable  basis  for  their 
recommendations  concerning 
offerings. '* 


mdrk«(d6tliiy  af  die  secunry  Ar.d  stni.e  the 
underwnlef  is  unqueslioiubiy  aware  >f  the  adtfire 
of  ihe  public  s  reliance  aa  hiA  parUcip^tlujn  in  the 
sdle  v}(  ibe  Lssue.  rhe  mere  fact  (hdi  be  hat 
underwnllen  it  »  an  impUed  repreaenlaliLMi  thai  he 
ridA  met  the  sUndarda  af  ha  profeaaiun  in  faiB 
invesligition  of  the  uwuer  5.;4  F  2d  al  1068-^0 

'■^  Securities  Exch«.Tge  .\c\  RebaAe  N'o.  ZAA~M 
lliily  1967]  3a  SEC  Docket  1346,1353  Se«  iJ»o  ihe 
followmg  deoaiotM  concerning  corpornte 
'jnderwnlen.  Leonard  Laicroff.  43  S  F.  C.  4,3  (1966) 
iLinderwnfer  did  not  carry  ttu'  ita  "duty  to 
investt|tale  the  issuer  diJigenttv  «id  asc^fatn  the 
accuracy  of  the  offmng  circular^  Amis  Treat  » 
Co .  42  S  E-C.  9S,  103-4  n9&41  ruTKferwnter 
idnctioned  for  kno^nngly  using  reaistration 
sialement  conlatmng  itale  finanna!  s'atpoient* 
when  recommendinR  weuTitiesf:  The  Rtchmond 
CDrooralmn.  A\  S  EC  3«.  406  ^"831  ( "It  la  a  well 
established  precUce  and  a  tlsnrfiiTrt  if  fhe  bumness 
fur  underwnipTs  lo  exercise  dtf))feni:e  and  caf  ■t\ 
esamintn^  into  no  t«9tt«r's  btMinen  and  'he 
acr'jrsry  and  sdeqoacy  of  Itie  InfolTr.^•MKl 
cnni<"'>^  in 'tte  rmistrslioa  vtBfemen)  By 
ds^ociafins  himself  w>th  a  propoaed  o£feniiji,  «n 
underwnler  tmptvdfy  reynsenu  tfidl  be  has  mad*- 
sucfa  an  investigaiioR  m  accontaace  with 
profesaionaJ  standardk"  |fiootnMc  (Kmt1eil||:  ftrjH  t 
Bartor  &  Enge4.  41  S-E.C  SIl  B4  \\mi)  \  undenvnien 
'  hiid  j  respoOMbiLity  Co  nuke  a  reaaonabie 
inve3tiH;dtion  la  ataure  iIiiiiiiiiJm  ii  thai  chere  W4i  4 
b^sis  tor  the  represeniatitMB  Ikev  OMde  aad  tka*  a 
fair  picture  ijiduduig  adv«ne  ■•  twell  as  favorable 
fdctors.  was  presented  U»  bwcKdib  |. 

'*  W-jisioa  Sr  Cti..  Secunties  &(ctian){e  Act 
Reif^se  No  ai65tSept.  22.  19b7(.  rvprtnttai tn  |iq6ti- 


Similarly,  both  the  Commission  and 
the  courts  have  indicated  that  municipal 
underwnters  must  exercise  reasunable 
care  to  evaluate  the  accuracy  of 
statements  in  issuer  disclosure 
documents.''' 

In  recognition  of  their  responsibilities 
under  the  general  antifraud  provisions 
of  the  federal  securities  laws  and  the 
MSRB  s  general  fair  dealing  rules."  for 


6?  Tranafer  Binderl  Fed  S#c  I,  Rep  (CCKft  r7,4T4 
TSit  caiae  Involved  h  9p«cidl  aaseMmeni  tax  dialrid 
ri^ruistm^  of  one  trad  uF  and*>vi»luped  land  oMTied 
by  Ihe  promoter  al  the  tMtnda  Hw:  nunatter  of  the 
tnind  departmenL  but  nol  the  firm  s  uletmen.  kiiew 
tha!  the  d!**nct  conaist«d  of -jnti  individual'i  land. 
but  'ihe  firm  had  not  inqiured  iriln  the  finitnadi 
condition  of  the  owner  and  devlDper  In  Ihiit 
come*!,  the  ComtniSBun  noted 

ll  iB  incumbent  on  rinni  partictpi^tin^  in  an 
offennj}  and  on  d^^aien  rerommendinjt  muniapal 
bonds  to  their  cu»lunien  na    jjtuod  municipal  botuia 
to  make  diligent  ini^tiiry   ijivesliiiarton  «nd 
di«>.l(imir«  as  to  nuKenal  facts  rt^Ldtinti  tn  the  luauer 
of  'he  »ecunftes  ar\fi  bearliiH  'jp<m  Mw  «ibit,:>  of  the 
issurr  to  service  such  bonds  l»  is.  mor^^vpr 
ettsentiai  thai  de<(len  ofTennn  such  txind*  "*  the 
public  make  certain  thai  the  olfennji  cirruUr  and 
<>'^«r  seiLutD  liieniiare  are  based  upon  an  adequate 
?fivP9Tigation  and  that  they  accurately  reflecl  all 
m<ilenai  facts  which  a  pmdrat  investor  should 
know  In  order  to  evaluate  the  nfTenng  b^'fure 
reaching  an  investment  decisioa 

' '  5*v  e  n .  Walstor  t^  Co.  nuprri  note  ?9;  Edwtjr'i 
I  8liimenft?id  Seciirttea  Exdianste  Act  Relmae  No 
ItHT' /Dae  18.  19791.  IS  SSC  DiKkfi  1379  Sftomt  v 
Sfuar  ft47  F  2d  462  iSlhO-iaei  J.  cf-rt  <Mi/f<i  155 
I.  S  «afl  (l98::i  (oodenvnter  of  mduatnaJ  revenue 
bonds  could  be  liable  for  reiJdeasness  undKf  "fraud 
on  the  market"  theory  under  »e*:Uon  l<.Hbl  of 
Kxchanjte  Act,  15  V  S  C  ■*9]lh].  where  nfitrng 
circular  ctjntained  matenai  omissions  and 
litid-Twriter  had  been  aware  of  miarwprvBentattons 
and  armasiotu  and  had  failed  to  look  mio  true  value 
of  the  issuer's  asaetsf.  S^rrm  v  ME  Raltiff 
tnvesL-renl  Co..  -So  CA  77-f,-0W»4-&.  mpntiteri  m 
!;*il-a2  Transfer  Binder!  Fed  Sec  L  Rep  (CCH) 
;*J4Z5IND  Ala  19B21  |Mnderwn!t'r  0/ inrfuslnal 
.ievplopment  bonds  liable  under  R'jiie  106-5- 17  CFH 
240-lOl>-4.  for  tntn«  ofTerins  circulars  not  diacloitln]} 
matenai  farts  and  for  failing  to  conduct  reasonabte 
inquiry)  bul  see.  Host  t  Bank  Soalh.  NA-.  A37  V  2d 
saiJ  [1 1th  Cjf,  19861.  vacated  and  nth  st  eti  Imoc 
grvt)tt^d  sub  nom  m^i  v  /i;cfr  ft4e  F  id  1132  (June 
10.  l*iei  (granting  reheanng  'o  cofisujer  a  case 
invdlvng.  anonR  other  rhinn.  appbcadoo  of  the 
fraud  on  the  market  'heory  10  idles  of  bonds  in  an 
imde^etoped  tnarkH) 

'•  Apart  frrjni  the  general  antifraud  provisions  of 
trip  federal  secunties  taws,  municipal  se<aintjes 
br-ik^rs  -irid  dealers  also  must  comply  with  the 
MSKB  *  rjtea.  Ruie  G-17  of  the  MSRB*8  mtes 
t^uirea  muniapa)  secunties  br^jkera  and  dealers  to 
deal  fairly  with  mveaton  and  prohibil*  theto  fruin 
fnKisinS  tn  any  deceptive.  <iwhonesL.  or  unfair 
[jrn'-Uce.  riie  MSKB  '^aa  tnlerpreted  this  rule  lo 
require  that  a  tkaler  discii«e  all  siaienal  lecta 
known  by  the  ilf^i^^r  ly  »  cuslonier  at  the  time  of  the 
traosiicttoa.  S^tf  n-pra  note  io  In  aikJittun  rule  C- 
19  rtfttiAraa  thai  a  oiati.ctpal  stsc^jntiea  broker  or 
d'-'siet  not  recononend  a  tranaactvun  to  a  cuslurner 
:.nleRs  tl  baa  teBaoaaCile  grounds,  baaed  'jpon  its 
kjioHkedxe  kif  the  secnnTw,  hn  believieqi  ibat  tho 
transacti.m  la  suilaOte  tor  thai  particalar  cuatonivr 


some  time  underwriters  generally  have 
undertaken  an  investigation  of  the 
issuer's  disclosure  m  ne^jottated 
offenngs  of  municipal  securities.^* 
Among  other  things,  depending  upon  the 
nature  of  Ihe  issuer,  this  has  included 
meetings  with  municipal  officuils.  visits 
to  physical  facilities,  and  an 
examination  of  the  issuer's  records  and 
current  economic  trends  and  forecasts 
that  bear  upon  the  ability  of  the  issuer  to 
repay  its  debt.  In  addition,  underwriters 
usually  require  so-called  "Rule  10b-5" 
letters  from  their  counsel  with  respect  to 
municipal  ofTerings."" 

Although  general  practice  among 
municipal  underwriters  appears  to 
recognize  a  responsibility  to  assess  the 
accuracy  of  disclosure  dtjcumenis  used 
in  negotiated  offerings,  the  Commission 
IS  not  convinced  that  this  practice  is 
recognized  universally  or  followed  in  all 
negotiated  municipal  offerings 
Moreover,  with  respect  to  competitively 
bid  municipal  underwntings.  some 
underwriters  mistakenly  consider 
themselves  to  have  virtually  no 
responsibility  regarding  the  accuracy  of 
the  offermg  disclosure  document.  As  the 
Commission  noted  m  the  New  York  City 
Final  Report,  there  appears  to  be  no 
dear  understanding  of  an  underwriter's 
responsibility  to  assure  the  accuracy  of 
the  information  disclosed'**  The  Supply 


^  *  Tbe  receni  report  by  tiie  Amencait  Bar 
Asaociatitia  atwl  Nabooai  AaaociatHjo  of  Bofwi 
Lawyer*  on  the  diaclosore  roles  of  counsel  in 
municipal  ofTennjts  acknowtedged  that 

While  issuer  ofTiciala  and  underwnieni  are  '   *  * 
exempt  fnm  dvil  UahihtK>s  utider  sectinn  11  of  the 
\^Z  Acl.  boib  the  SFX.  and  pnvale  liligani)  hav« 
taken  the  position  (hat  a  duty  exists  under  the 
anbfraud  provisions  similar  to  Mlthotii^h  perhaps 
not  so  severe  as,  the  mvpstiRn tinjj  Mcttvttws  which 
furm  the  alatutory  'due  diltKeoce"  defense  under 
Section  11 

American  Bar  Associatiorv  Section  of  Urban. 
Stale  and  Local  Covemmeni  l^w.  and  National 
Association  of  Bond  Utwyer*.  Disc/asur^  Hoha  of 
Counsel  tn  Stutp  and  Iam-mI  Govemmfnl  SecarilMm 
Ofenngn  |1987|  at  37  |  ABA-NABL  Reporl"V 

•"  Rule  lOtvS  leilera  are  obtained  by  underwnlrTs 
frvm  theu  couttsel  to  provide  nefiaiive  assurance 
conceminx  tbe  diarjusur?  document  (eji      nuthin^t 
h«s  cnnw  to  our  aUeniion  thai  would  indicate  that 
the  dlsckiaure  documenl  contains  any  untrue 
•lalemeni  of  a  material  fact  or  omits  lo  std'tf  a 
matenai  trnd  necessary  m  order  lo  make  the 
stalrraentg  made,  tn  the  li^hl  of  Ihe  circumsiancea 
under  which  they  arv  made,  not  misleudinti*  |  See 
17CF>t  24ai(N>-&Jb|  Such  letters  itenerally  provide 
a  descnpitoa  of  the  tnveatnatton  undertaken  by  Ihe 
cf'uni*?!  on  behalf  of  the  ur>derwnleT  wriich  servea 
as  a  ba&ii  f<it  those  ^tsurartces. 

•'  New  Yort  Qly  Final  Report  t'jpru  n.it^  1  iTie 
SuppiemenUl  Suff  Report,  which  was  an  appendiK 
to  'he  Sew  Vori  City  Final  Report,  slated  thai: 

The  anderwnter*.  those  dw.Tissrd  in  the  S'aff 
Report  as  well  a*  several  o'her  nattottal  and  k>ca) 
underwrrllnff  firms  tnivrvtewed  l>v  the  staff  ran  and 
do  perform  tmlependeat  crf^il  analyses  of 
municiT<aliiie*  whose  se<'i)nitea  offennM*  the>- 
'jniferwrtte  The  andrrwnters  hevc  Reneraly  ^t.TiiHi 
Ciftitifiveil 
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System  Staff  Report  also  suggests  that 
underwriters,  even  in  nominally 
competitive  bid  offerings,  view  their 
responsibilities  regarding  the  accuracy 
of  the  official  statement  as  extremely 
limited-*'  The  underwriters  of  the 
Supply  System's  bonds  acknowledged 
no  legal  responsibility  to  read  the 
official  statements  with  a  view  to 
gauging  their  accuracy,  much  less  to 
conduct  a  review  to  establish  a  basis  for 
a  reasonable  belief  in  the  accuracy  of 
the  key  representations  made  in  the 
offering  statement.*' 

In  light  of  the  above,  the  Commission 
believes  thai  further  articulation  of  a 
municipal  underwriter's  obligations  to 
the  investing  public  in  both  negotiated 
and  competitively  bid  offerings  is 
appropriate  at  this  time  to  encourage 
meaningful  review  of  issue  disclosure.  ** 
In  the  Commission's  view,  the 
reasonableness  of  a  belief  in  the 
accuracy  and  completeness  of  the  key 
representations  in  the  final  official 
statement,  and  the  extent  of  a  review  of 
the  issuer's  situation  necessary  to  arrive 
at  this  belief,  will  depend  upon  all  the 
circumstances-  In  both  negotiated  and 
competitively  bid  municipal  offerings, 
the  Commission  expects,  at  a  minimum, 
that  underwriters  will  review  the 
issuer's  diclosure  documents  in  a 
professional  manner  for  possible 
maccuracies  and  omissions."  Beyond 


however,  that  orcumstiincej  severftly  nestncl  Iheir 
ability  lo  conduct  any  "due  dlligmce"  inquiry  iii  any 
□Ofopetiltve  bid  ofTenng  and  thai,  in  th(»e 
ctrcumsliinccs.  the  intjuiry  may  consist  of  nolhm^ 
morv  than  a  perusal  of  the  offtclAl  slaleinent  or 
other  information  provided  In  connection  with  iht; 
offering  or  oontauted  in  Iheir  files.  In  contrast,  the 
underwriters  iKoemlly  slate  tlisi  m  any  negoUaled 
offenag  ihey  do  perform  a  "due  diligence"  inquiry  in 
some  ways  similar  lo  ihoi  conducted  in  under- 
wrtting  corpnrale  Issues. 

*'  Supply  System  Staff  Report  at  lOS-ISfl  Sef 
also  discussion  supra  al  text  accompanying  notes  13 
lo  IB 

••  Unl«ke  many  competitively  bid  ofTunn^,  only 
two  «>ndiculf>s  successfully  bid  on  Ihe  Supply 
Syslem's  14  offenngs  Moreover  there  appeared  to 
be  little  uncenainly  about  which  syndicate  would 
be  awarded  a  partiruUr  offering. 

**  As  discussed  above,  these  obligiilions  ante  out 
o(  (h»  general  antifraud  provisions  of  Ibe  federal 
securihe*  laws,  parbcularly  aecbon  17  a(  the 
Seruriiitrs  Art  and  set.llons  lOfb)  and  15(c|11t  and 
|2)  of  the  £«chan^e  Act.  and  the  rules  thereunder. 
The  faclors  set  forth  tielow  do  not  change  the 
applicable  legal  standards,  eg    soenleror 
negligence,  and  conduct  in  a  specific  case  must  be 
measured  against  these  slandardi.  Nor  do  they 
attempt  to  ttalabltsh  ob^ltve  standards  of 
recklessness  for  purpose*  of  any  scienter 
requirement 

•*  Proposed  Ruel  I5c2-12e*pres»ty  would  require 
thai  raunicpal  underwrllera  review  prwllminary 
official  slutempiits  m  olfenngs  of  nvpj  SIO  million. 


this  baseline  review,  the  Commission 
believes  that  a  number  of  factors 
generally  will  be  relevant  in  determining 
the  reasonableness  of  a  municipal 
underwriter's  basis  for  assessing  the 
truthfulness  of  the  key  representations 
in  final  official  statements.  These  factors 
would  include:  The  extent  to  which  the 
underwriter  relied  upon  municipal 
officials,  employees,  experts,  and  other 
persons  whose  duties  have  given  them 
knowledge  of  particular  facts:  "  the  type 
of  underwriting  arrangement  [e.g..  firm 
commitment  or  best  efforts);  the  role  of 
the  underwriter  (manager,  syndicate 
member,  or  selected  dealer}  ":  the  type 
of  bonds  being  offered  (general 
obligation,  revenue,  or  private  activity); 
the  past  familiarity  of  the  underwriter 
with  the  issuer:  the  length  of  time  to 
maturity  of  the  bonds;  the  presence  or 
absence  of  credit  enhancements;  and 
whether  the  bonds  are  competitively  bid 
or  are  distributed  in  a  negotiated 
offering. 

In  negotiated  municipal  offerings, 
where  the  underwriter  is  involved  in  the 
preparation  of  the  official  statement,  the 
Commission  believes  that  develnpment 
uf  a  reasonable  basis  for  belief  in  the 
accuracy  and  completeness  of  the 
statements  therein  should  involve  an 
inquiry  into  the  key  representations  in 
the  official  statement  that  is  conducted 
in  a  professional  manner,  drawing  on 
the  underwriter's  experience  iwilh  the 
particular  issuer,  and  other  issuers,  as 
well  as  its  knowledge  of  the  municipal 
markets.  Sole  reliance  on  the 


•*The  ComiritBion  wishes  to  tiaution 
underwnters  thai  this  faclor  does  not  tmpl>  Th.it  m D 
underwriter  may  merely  rely  upnn  formal 
rvpresenlstions  by  Ihe  issuer,  its  ofTlcmls.  or 
employees  regantmg  the  general  accuracy  of 
dist-losure  contained  in  the  official  sialemeni  The 
underwriter  must  review  Ihe  informsUon  submtlled 
to  n  with  a  view  to  resolving  inaccuracies  and 
mconsictencies.  Reliance  on  portiotis  of  a  statement 
prepared  and  certiHed  or  authorized  by  «o  eapert  to 
fw  Included  in  the  document  generally  would  be 
rejisonable  absenl  actual  knowledge,  or  a  nruson  lo 
know,  of  the  inaciiunicy  of  ihos*"  slamenl&. 

"  In  other  contexts,  the  Coramtssion  and  the 
couns  have  dlslitigutshed  beiwenn  Ihe  obligaitons 
of  managing  unde-twriters  and  syndicate  members- 
See  ttcnttmih  Ser  unties  Enchange  Act  Release  No. 
QA71  (|ulv  ze.  \^Z)  Idiacussing  the  responsibitity  of 
underwriters,  bnikers.  and  dealers  trading  in 
securities,  particularly  of  high  risk  venluresl- 
(ienerally  a  partirtpating  underwriter  m  an  offenog 
of  municpal  securities  need  not  duplicate  ihe  efforts 
uf  Ihe  mangltig  underwriter,  bul  must  saU&K  itself 
ihat  the  managing  underwriter  reviewed  the 
accuracy  o(  the  information  in  the  ofTidal  statcmeni 
in  a  professiooat  manner  and  therefore  had  a 
reasonable  basis  for  ilt  recoinmendalion 
NeverthelcM.  m  both  competitive  and  negoiinted 
offertngs.  the  syndicate  members,  as  pari  of  forming 
Iheir  own  recommendallons  to  investor,  must  at 
least  familiarize  themselves  with  Ihe  information  in 
the  official  statement  and  should  notify  the 
managiog  anderwrilers  of  an>  factors  thai  sugxesl 
inaocuniaes  in  disclosure  or  signal  Ihe  need  ''ir 
additional  tnveiitii^aiion. 


representations  of  the  issuer  would  nnl 
suffice. "The  role  of  the  underwriter  in 
assessing  the  accuracy  of  the  issuer's 
key  disclosures  Is  of  particular 
importance  where  the  underwriting 
involves  an  unreasoned  issuer  " 
Because  of  the  varying  types  of 
municipal  debt  and  extent  of  disclosure 
practices,  the  Commission  is  not 
attempting  to  delineate  specific 
investigative  requirements  in  this 
release.  However,  the  Commission  notes 
that  commentators  already  have 
suggested  a  variety  of  investigative 
procedures  to  be  followed  by 
underwriters  in  connection  with 
negotiated  municpal  securities 
offerings.*' 

With  respect  lo  competitively  bid 
offerings  of  municipal  securities, 
members  of  the  municipal  securities 
industry  have  argued  that  the 
uncertainty  of  the  bidding  process  and 
time  pressures  associated  with  these 
offerings  make  it  difficult  for 
underwriters  to  conduct  an  investigation 
of  the  issuer  nr  its  statements."  The  fact 
that  an  offering  is  underwritten  on  a 
competitive  basis  does  not  negate  the 
responsibility  that  the  underwriter 
perform  a  reasonable  review. 
Nevertheless,  the  Commission 
recognizes  that  municipal  underwritr.rs 
mjy  have  little  initial  access  to 
background  information  concerning 
securities  that  have  been  bid  on  a 
competitive  basis.  Therefore,  the  fai.l 
that  offerings  are  competitively  bid, 
rather  than  sold  through  a  negotiated 
offering,  is  on  element  to  be  considered 
in  determining  the  reasonableness  of  the 
underwriters'  basis  for  assessing  the 
truthfulness  of  key  representations  in 
final  oflicial  statements.  In  this  regard. 
tiie  fact  that  an  underwriting  is 
nominally  classifed  as  competitive  w-ill 
not  be  relevant  to  the  scope  of  an 
underwriter's  review  where  there  is 
httle  uncertainly  about  the  choice  of 
underwriters  or  where  other  factors  are 
present  that  would  command  a  closer 
examination. 


'^Stit,  e^.  HnmiftoB  Grant  &  Co.,  aupra  ooie  7S, 

- Cfforha E  Be  Jey  fi  Ca    3SSE.C  S3.  42nsiV.t 
I  where,  at  hen*  itn  issuer  set'k*  funds  from  'it- 
public  to  ftoeoce  a  new  and  aptir.uj^ive  veniurt-    i>f 
undrifwrller  must  be  particularly  careful  In  vei.'wr-K 
the  issuer's  obiiMUsIy  self-aervins  statements  i'.  Ui 
Its  operations  and  prospects"! 

•  See  ABA-S'ABL  Report  suprv  note  79.  at  "4-'Je 
Ooiy.  Ttte  Disciarare  Process  and  Securnies  l-n  'i  f 
S*.<*fv  ondLocai  Cknerninertl  Debt  Financing:  'O 
L:eJfand  ed- 1986)  i  Doty  "J  ai  \  I  fr-«.  S-71 

"S^.  eg..  Mmicipal Secur-Ufs  Full DiBtlui'.-y 
Act  of  1976.  tieanng  on  S-  29G9  andZSTi  t>i-fur--  ■  V 
Sxibcommittee  on  SecunZ/es,  Senole  Committ^-'  <"• 
Bunkm^.  Housim:  ond  Urban  Affnm.9*titC'n^i    Jd 
Sess  12&  127  l!''^6|  Islatement  of  Richard  Kt'ie.'. 
Prvsideni  of  the  t)ealer  Bank  As^otiationi. 
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The  Commission  believes  Xhat  in  a 
normal  competitive  bid  offering. 
in\oUing  an  established  municipal 
issuer,  a  municipal  underwriter 
Senerdlly  would  meet  its  obligation  Id 
htive  a  reasonable  basis  for  belief  in  the 
accuracy  of  the  key  representntioiis  in 
the  ofRcial  statement  where  it  revieweii 
the  official  statement  in  a  prrjfessional 
manner,  and  received  from  the  issuer  a 
dpiatied  and  credible  explanation 
concerning  any  aspect  of  the  official 
statement  that  appeared  on  its  face,  ur 
on  the  basis  of  information  available  tn 
the  underwriter,  to  be  inadequate  In 
reviewing  the  issuer's  disclosure 
documents,  therefore,  underwnlers 
bidding  on  competitive  offprings  should 
stay  attuned  to  factors  ihijt  suggest 
inaccuracies  m  the  disclosure  or  signal 
that  additional  investigatmn  la 
necessary  *'  If  these  factors  appear,  Ihc 
underwriter  should  investigate  the 
questionable  disclosure  and.  if  a 
problem  is  uncovered,  pursue  the 
mquiry  until  satisfied  that  correct 
disclosure  has  been  made  *■■' 


•'  in  a  rompetiiivply  Sid  offernH,  'tip  'a»k  of 
-issunnsi  fti*  accuracy  and  i:nmplt:>ifn<r»i  'tt 
'::sr  lo^iirf  ;s  <n  the  hands  oi  t.he  issut-r,  who  usually 
**tll  emptfiy  ri  fuwncidl  adviser,  wnxii  frvquBiitly  is 
.-t  brtrk*T  itesier  Ordinjnly   FinHfir.j^l  advtstTS  tn 
r.impMjttyfiy  b»d  Dlfe'-'nip  publtcly  assofiinte 
■ifniielvi»8  with  ibe  offenng.  and  perform  many  -tf 
'ne  fi)nction«  normjilly  under»aken  by  the 
undfrwTilera  in  corporale  aitenng^  dad  :n  muniapMl 
nffpn.iKS  *oid  on  d  n*y»iiiii(ed  basis  Th-js-  wtieff 
luch  fmiincial  «dvtw?rs  have  access  lu  i.i9u»!rd»Ia 
t*nd  p<)nicipa(e  in  draftintt  th«  di«.i>raure 
d(K.<imenU.  they  will  have  a  compdretiie  tihlfgaOon 
under  :fw  diilifraud  proviaioiu  lo  uiqitire  inio  the 
compJt.'if'npss  *nd  accuracy  of  di*  hisur*-  pn-w^ntp.l 
d'jrtnu  the  biddina  pmcMs  See  ^neml/y  Diitv 
'  j(i-jmMe9(V,  al  5d-'^8  AlthouRh  'he  und«Twnter 
m^v  chinwe  to  rety  upon  ihe  fact  (hiit  »  broker 
iledler  atlin^  i»  a  futdncidl  adviser  m  a»fit«tinit  fhf 
issuer  luch  reliance  dfjen  not  relieve  the 
underwnier  of  ita  duty  lo  invMriRaie  questjonable 
disclosure. 

•'  The  CoHimissiun  requests  ajfamenl  on  ihr 
naiure  and  exieni  of  any  problo&s  experienced  by 
undprwriiefs  and  issuers  lavolvtrtK  lindervvntinji 
aj^reements  'ha'  du  nut  cuntempla'e  «  reasoriabie 
investigation  by  rhe  underwnier*  One  commefilator 
hds  «iii{sested  (hai  issuers  may  *iUcmpt  lo  retain 
itixwl  fdirh  deposits  if  unden^nierii  refuu  logo 
f.*rwd!-d  with  mn  offenng  where  sufr)rient  disclusnri- 
IS  nul  provided.  See  I>,My,  Slunn  :pol  SeiianUea 
P'sc.i^jrv,  13  Rev   of  Sec  Rejt  No  I  (January  16, 
!**80l  The  CommissTor  believes  ih«i  any  pr<>l>li:mi( 
previftusly  e»penem.ed  in  iJus  drej  may  be  avindevj 
by  proper  draftinti  of  purchase  conlr.iLls  of 
underwniin^  agreements.  Mofeover,  issuers  j*nd 
underwnlers  sbfjuid  c<m»*der  whether  agreemeni'i 
Ihal  do  mil  dllnw  ':jr  a  reasonable  investlKalion 
wo^Ud  be  voidable  under  Section  2^'il  af  trie 
F.MJianjte  .■^ct.  15  U  S.C,  TSccjbl.  Cor;p'jr»  (^i/.-..r 
F'rm'-r  O.'rp.  v.  Oiii  .«-  Co.  1^  F  Jd  938  |  Jfld  Ur 
l9^Zl  cert  cieaifMi.  344  U.S  a.S6  1 19S2)  ImvulidaiinK 
an  undervsnting  agreement  under  Sectmn  14  ,-J  ''^- 
Securities  ^ct  15  I' S  C  "a  wher^  inadequ4ite 
disclosur<?  was  provtded  by  the  issuer):  see  also, 
jtf^nvrully.  Omenbau!"  4  Steiaber;,  SecUan  2Sfbi  of 
.'he  S^:ur.lies Exc/>onge  ^a  i>i  11/34  A  Viobiv 
Ri-mf^iy  Awakened.  48  Geo.  Wash.  L  Rev.  I  (IBTgj, 


While  a  municipal  underwriter  in  a 
competitive  bid  offering  may  approach 
lis  reasonable  basis  obligation  first 
through  a  professicmal  review  of  the 
offering  documents,  it  may  nuU  of 
course,  ignore  other  information 
regarding  the  issuer  that  il  has  available. 
Generally,  underwriters  receive  notices 
of  competrtively  bid  offerings  one  week 
prior  to  the  date  bids  must  be  submitted. 
During  this  period,  they  have  the 
opportunity  to  review  the  issuer's 
preliminary  official  statement  ••  and 
bnng  to  bear  any  additional  information 
they  have  about  the  issuer 

With  respect  to  both  negatiated  and 
competitively  bid  offerings,  apart  from 
the  information  contained  in  the  issuer's 
liisclosure  documents,  an  underwriter 
may  have  had  opportunities  to  develop 
an  mdependenl  reservoir  of  knowledge 
about  an  issuer.  As  noted  above  and  in 
the  Supply  System  Staff  Report."*  even 
in  competitively  bid  offenngs. 
underwnlers  may  have  arrpss  lo 
information  about  the  issuer  that  would 
allow  them  to  reach  some  conclusion 
about  the  worth  of  its  b«>nds  and  Ihe 
validity  of  representations  in  the 
preliminary  or  final  official  statement.  In 
addili(m.  uaderwnters  often  engage  in 
trading  of  other  bonds  of  the  issuer  in 
the  secotidary  market  and  acquire 
information  on  a  cooUmuui^  basis  in 
their  role  as  dealers  of  ihe  bonds, 
regardless  of  whether  they  underwrite  a 
particular  offering.  Moreover,  many 
municipal  issuers  return  to  the  market 
frequently  lo  meet  their  financing  needs. 
Underwriters  that  participate  in  multiple 
offerings  for  an  issuer  have  a  continuing 
opportunity  to  become  familiar  wilh  the 
issuer  s  financial  and  operational 
condition.  From  each  of  these  sources. 
tin  underwriter  may  develop  a  reservoir 
of  knowledge  about  the  issuer  and  its 
secunties  that  should  be  used  to  assess 
the  adequacy  of  disclosure 

An  additional  source  of  information  is 
the  underwriter's  research  departmeat. 
The  research  units  of  municipal 
undfrwnters  produce  research  on  bonds 
sold  by  both  competitively  bid  and 
negotifited  offerings,  and  may  assist  in 
the  sales  activities  of  the  underwriter. 
The  research  units  aU*  draft  rn»rt9 
thai  are  sent  to  potential  customers, 
including  institutional  uivestors,  and 
sometimes  write  more  abbreviated 
information  circulars  for  the  direct  use 
of  the  firm's  salespersons  in  prom<»ting 
Ihe  bonds.  When  an  underwriter 
participates  in  an  offenng.  Ihe  research 


**  The  ComnisskMt e«4>ea»  ihd'  the 
reaponsibitiUM  of  tsunuiipMl  utttiacwaiKn  liewtttHiii 
above  would  require  Uiem.  in  most  cases,  lo  receive 
a  prelintknary  o^enng  statement  in  this  time  fnitne. 

••  Supply  System  Staff  Repon  «l  170-72. 


unit  may  have  substantive  knowledge 
about  the  issuer  and  should  be 
consulted  by  the  underwnier  in 
performing  its  investigation.** 

The  Commission  believes  that  the 
provisions  in  Rule  15c2-12  also 
conlnbute  to  a  municipal  luiderwriler's 
ability  lo  meet  its  "reasonable  basis  ' 
obligation.  In  particular,  paragraph  (b| 
of  Rule  15c2-\2  would  assist 
underwnturs  m  complying  with  the ir 
reasonable  basis  obligalion  by  providing 
that  an  underwriter  receive  a  nearly 
final  official  statement  prior  lo  bidding 
for  or  purchasing  an  offering,  which  il 
then  must  review.  In  order  to  allow  the 
underwriter  to  meet  this  obligation, 
issuers  will  have  to  begin  drafting 
disclosure  documents  earlier  and 
perhaps  with  greater  t:are  than  in  Ihe 
past.  Furthermore,  this  requirement 
should  enable  underwriters  lo  receive. 
and  if  necessary  influence  the  content 
of.  the  final  official  statement  before 
committing  themselves  to  an  offering. 

Thie  Commission  bi;lieves  thai  Ihe 
conduci  of  the  underwriters  in  the 
Supply  System  offenngs,  and  the 
position  advanced  by  some  members  of 
Ihe  industry,  with  respect  to  their 
re.spon5diiIiIie.s  in  competitively  bid 
offermgs,  raise  senous  concnjms  th.it 
warrani  additional  review.  Although  the 
legal  standards  .staled  above  reflect  the 
current  Commission  views  based  upon 
judicial  decisions  and  previous 
administrative  actions,  Ihe  Commission 
is  concerned  that  the  standards 
applicable  lo  municipal  underwriters  be 
orlicutatcd  correctly.  Accordingly,  the 
Commission  would  tike  to  receive  views 
on  the  interpn-'tatinn  expre.ssf?d  above. 
In  addition,  ihe  Commission  would  like 
to  receive  comment  from  underwriters 
and  other  members  of  the  industry 
regarding  current  practices  in  both 
negotiated  and  competitively  bid 
underwritings.  and  the  extent  lo  which 
they  meet  the  standards  articulatpd  in 
this  release.  In  this  regard.  Ihe 
Commission  requeslH  comment  on  any 
problems  expenenced  by  underwriters 
in  fulfilling  their  responsibilities  that 
could  be  resolved  thnvagh  further 
Commission  or  MSRB  rulemaking 
Commentators  also  are  invited  lo 
address  whether  a  clearer  articulaliou  of 
an  underwriter's  responsibilities  is 
desirable,  either  through  additional  | 

Commission  interpretation  or  > 

rulemaking,  or  through  amendment  lo       i 
the  statutory  provisions  of  the  federal 
securities  laws.  Alternatively,  should 
tlie  MSRB  adopt  general  guitlclines  or 


**  The  CMMniasum  ttoies,  however.  lh.ti  amn 
should  be  laken  tti  avoid  Ihe  niBMSe  of  any  malentiL 
Qott-public  tnfomuitiun  by  the  firm  or  its  dienU. 
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inlerpretations  to  assist  underwriters  in 
determining  Ihe  scope  of  their 
rt>sponsibililies? 

IV  Creation  of  a  Central  Repositor>' 

in  addition  to  soliciting  views  on 
proposed  Rule  15c2-lZ  and  the  methods 
used  to  satisfy  an  underwriter  s 
responsibility  to  have  a  reasonable 
basis  for  recommending  the  securities  it 
underwrites,  the  Commission  requests 
comment  on  a  proposal  advanced  by  the 
MSRB  and  members  of  the  industry  lo 
create  a  repository  of  municipal 
securities  disclosure  documents.  This 
proposal  is  intended  lo  impon  e  the  flow 
of  information  to  the  municipid 
markelplace.  Information  concerning 
corporate  offenngs  is  available  to  the 
public  at  a  single  location,  because  most 
corporate  issuers  file  registration 
statements  with  the  Commission.*'  In 
addition,  many  corporate  issuers  are 
subject  to  the  annual  and  penodic 
reporting  requirements  of  the  Exchange 
Act.*"  which  provide  a  continual  sotirce 
of  disclousre  about  the  issuer  to  the 
secondary  markets.  No  similar 
registration  or  reporting  requirements 
exist  for  municipal  issuers,  however. 

Although  some  repositories  do  collect 
information  concerning  municipal 
offerings.**  there  is  no  central  and 
complete  source  of  documentary 
information.  Moreover,  even  when 
ufTicia)  statements  are  prepared,  dealers 
may  not  retain  copies  following  the 
distribution.  Consequently,  they  may  not 
have  adequate  access  to  complete 
descriptive  information  about  an 
issuer's  securities  when  trading  in  Ihe 
secondary  market.  As  noted  earlier,  lack 
of  disclosure  about  important  features  of 
an  issuer's  secunties  has  been  a 
frequejit  complaint  in  MSRB  arbitration 


*'  Unless  an  eKenpiion  Is  available.  Seciwn  S  of 
ttw  Secwn litis  Aci.  15  US-fi  77e,  requir«>  « 
rvRislraUon  slatenMiit  lo  t>e  oo  file  wtlh  (tie 
Commissi-in  pn^r  lo  any  offem  if  unporate 
(lecunljea.  and  thai  a  mjntratinn  ststetncnt  have 
been  declared  effedtve  pnor  u>  any  sales.  A 
fftuiulury  prtMpecius  must  «cconipany  or  prc^Mle 
the  sale  or  delivery  nf «  serAtfily  Registration 
sialemenla  are  public  al  the  time  of  Rltog  with  the 
ConimtS4iuti-  15  U  S-C-  77f(d).  Inoootnat  mumapnl 
«ecunuea.  whirh  are  exempt  frona  aeciion  S.  ouiy  be 
•.iTered  and  sold  without  niirij;  wiih  ihe 
CofmrnMirai  Cnrnparf  MSRB  niie  (V34  lrw)ijiriTif 
I'Ttsin  mlormalion  cnncermnfi  ■  new  iRsoe  lo  be 
provKled  to  tbe  !h<hftti  or  lU  desi|tnee  >n  order  to 
oblaiti «  CUSIP  QuOilwrJ. 

••  E-g-  SrrtioQS  12  and  15(dl,  15  US  C  ?8/  and 

**  Repofttorir*  fw  ffl«nic»p«l  Mcuribe* 
infonnBiion  are  naietsHked  by  the  Bond  Buyer  la 
New  York,  under  Uw  najse  "MiuM&che. '  aod  b> 
SecunUe4  Datu  Compirtny  Inc  Whde  suboiissioo  of 
(locuatenlflrv  d«ta  lo  thete  rep*»i1on»»»  is  vnlnntor^ 
11  has  be«n  slronclv  urieMl  Ity  the  GFOA  5«w 
ProcedufHl  Ht^ileineni  Nck  A.  DianeniiQalioti  of 
Informalmr  and  t^^rovidinsSlaiemeoU.  Rpp<iru.djui 
Releases  to  •  Cmlffll  Heposilory.  CFOA  Culdelini's 
aiffl 


proceedings  and  has  resulted  in  pricing 
and  trading  inefficiencies.'*** 

In  an  effort  to  improve  the  quality  of 
disclousre  available  to  both  the  primary 
and  secondary  market,  the  MSRB 
recently  has  proposed  the  creation  of  a 
central  repository  of  official  statements 
and  certain  refunding  documents.'*"  As 
envisioned  by  the  MSRB,  participation 
in  the  repository  by  municipal  issuers 
would  be  mandatory,  and  information 
concerning  new  issues  would  be  made 
available  to  interested  persons,  for  a  fee. 
shortly  after  filing  with  the  repository  by 
the  issuer.  Among  other  things,  the 
MSRB  expects  that  the  repository  would 
alleviate  current  informational  problems 
In  the  offering  of  municipal  securities  by 
allowing  dealers  executing  transactions 
in  new  issues  of  serunties  to  gain  access 
to  information  contained  in  official 
statements  through  in-house  computer 
screens.  It  is  also  expected  thai  benefits 
would  accnie  to  the  secondar>'  m.irkel. 
Rapid  access  to  descriptive  information 
concerning  all  i.ssues  would  facilitate 
compliance  with  the  MSRB's  niles  and 
would  provide  a  more  complete  and 
reliable  source  of  mfonnation  than  is 
available  at  this  time. 

While  the  concept  of  a  central 
repository  has  been  endorsed  by 
elements  nf  the  municipal  secunties 
industry,  the  proposal  has  generated  a 
number  of  issues  that  deserve  careful 
study. *°'  The  issues  range  from 
technical  and  operational  concerns  to 
more  fundamental  policy  txm  si  derations 
regarding  the  nature  of  information  to  be 
provided  to  the  repository,  and  the  role 
of  the  Commission,  ^  any.  in  assisting  in 
the  creation  of  the  repository. 

The  Commission  requests  comments 
concemuig  the  crealion  cf  a  central 
repository.  In  addition  lo  general 
comments  concerning  the  need  for  a 
repository,  commentators  should 
address  the  following  issues:  Should  the 
repository  be  created  by  the  industry  or 
mandated  by  the  Commission;  should 
participation  in  a  repository  be 
voluntar>'  or  assisted  by  rulemaking 
efforts  by  the  MSRB  or  the  Commission; 
should  the  deposit  requirement  be 


' ""  See  iupro  nnle  35. 

"■■'  Letler  from  Ume*  B-C  Heariy.  Chdirrnan. 
MSRB.  lo  David  S  Ruder  Chatmaa.  Secunltus  mkI 
Ekchartge  Commission  lOecemher  17.  iner). 

'■'  Suv  letler  frwn  leffrey  I-  Esaet,  E-xecotive 
Direulor.  GFOA.  lo  Oavtd  S  Ruder,  rhairmaa. 
SecaiTiltps  and  E«rhar*Re  Cttmnnayicm  (npr-rmher  IS. 
I^H7|  leller  from  lames  H  CheeL  UL  Chaimwn. 
Commitiee  UD  Federal  RegulalMin  of  Sei'untii^k.  Atid 
Robcn  S  Amdur&ky  Chiitmt<«n.  Sul«.ominitlee  or 
Munti^tpAl  nn^  Govirmmrnliil  Ohltttalinns. 
American  Bar  AsadcmIkmi.  io  tlsvid  S  Rod«^ 
ChdirmaTL  Secaniies  and  £&iiwn|V-  Cunimisaioe 
(NUrch  30.  IWISI  ls^gel»nf|^  thai  a  careful  Mudy  be 
iiiadi;  of  Ihe  i»sue«  ro'sed  by  a  cenlri*!  repnutoi> 
IWpre  any  (ormnl  nelmns  are  taWcn] 


placed  on  issuers,  underwriters,  or 
dealers:  what  kind  of  informatitm  should 
be  submitted  lo  ihe  repository  I^ ^.. 
official  slatemenl.s.  escrow  agreements. 
annual  financial  reports),  when  should 
the  information  be  submitted:  should 
there  be  penodic  reporting  requirements 
to  keep  the  mfonnation  current,  should 
data  be  submitted  in  summary  or 
complete  form,  in  hard  copy  (without 
restrictions  as  lo  the  type  font  or  format, 
or  with  restrictions  designed  to  facihiale 
use  of  optical  character  recognition 
technology)  or  electronically:  and.  how 
should  the  repository'  be  funded? 

V.  Effects  on  Competition  and 
Regulator)  Flexibility  .Act 
Considerations 

Section  23(a)12l  of  the  Exchange 
Act  '*•*  requires  that  the  Commission.  v,n 
adopting  rules  under  the  Act.  consider 
the  anticompebtjve  effects  of  such  niles, 
if  any.  and  balance  any  anticompetitive 
impact  against  the  regiUatory  benefits 
gained  in  terms  of  furthenng  the 
purposes  of  the  Exchange  AcA.  The 
Commission  is  preliminarily  of  the  view 
that  proposed  Rule  15c2-12  will  not 
result  in  any  burden  on  competition  that 
is  not  necessary  or  appropnate  in 
furtherance  of  the  purposes  of  Ihe 
Exchange  Act.  The  Commission  requesis 
comment,  however,  on  any  competiti\.e 
burdens  that  might  result  from  adoplion 
of  the  rule.  AUhowcb  the  mle  applies 
equally  to  all  underwnlers  of  municip.jl 
securities,  the  Commission  in  partrmlur 
is  interested  in  receiving  comments  on 
ihe  extent  to  which  any  of  Ihe  proposed 
dollar  thresholds  would  burden  one 
segment  of  the  industry  more  than 
another. 

In  addition,  the  Commission  has 
prepared  an  Initial  Regulatory 
Flexibility  Analysis  f'IRFA"").  pursuant 
to  the  requirements  of  the  Regulatory 
Flexibility  Act.'"  regarding  the 
proposed  rules.  The  IRFA  indicates  that 
Rule  lSc2-t2  could  impose  some 
additional  costs  on  5mali  broker -dealers 
and  municipal  issuers,  particularly  if  a 
lower  dollar  threshold  is  adopted. 
Nevertheless,  the  Commission  believes 
that  many  of  the  substantive 
requirements  of  the  rule  already  are 
obser\'ed  by  underwriters  and  issuers  as 
a  matter  of  business  practice,  or  to  fulfill 
their  existing  obligations  under  the 
general  antifraud  provisions  of  the 
federal  securities  laws  The  Commission 
requests  comment  on  the  extent  to 
which  current  practice  deviates  from  the 
requirements  of  the  proposed  rule,  and 
the  extent  to  which  additional  costs  may 


■"ISUSC  78wt*||2| 
•«W5lt.SC.«B 
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be  imposed  on  small  municipal  issuers 
and  broker-dealers  if  the  rule  is  adopted 
as  proposed, 

A  copy  of  the  IRFA  may  be  obtdined 
from  Henry  E  Flowers.  Attorney.  Office 
of  Le^al  Policy.  Division  of  Market 
Regulation.  Securities  and  Exchange 
Commission.  450 Fifth  Street  NW.  Mail 
Slop  5-1.  Washington.  DC  20549.  (202) 

VI.  Statutory  Basis  and  Text  of 
.-Vmendmenls 

The  Commission  proposes  to  adopt 
§  240  15C2-12  m  Chapter  U  of  Title  17  of 
the  Code  of  Federal  Regulations  as 
follows- 

List  of  Subjects  in  17  CFR  Part  240 

Secunlies. 

PART  24a-GENERAL  RUL£S  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

1  The  authonly  citation  for  Part  240  is 
revised  by  adding  the  following  citation. 

Auth(Hity:S«c  Z3.  4d5ta(  9l}l.as 
amended;  15  U  SC.  78w   '    *    '  J  240.1Sc2-12 
also  issued  under  15  U  S  C  78b.  78c.  78i.  7fW7. 
73^7-4  snd  78q 

2  By  adding  5  240.15c2-12  as  follows: 

§  240.t5c2-12    Municipal  McurWm 
dlaclosura. 

(a)  As  a  means  reasonably  designed 
to  prevent  fraudulent,  deceptive,  or 
manipulative  acts  or  practices,  it  shall 
be  unlawful  for  any  broker,  dealer,  or 
municipal  securities  dealer  to  act  as 
underwriter  in  an  offering  of  municipal 
securities  with  an  aggregate  offering 
pnce  in  excess  of  $10,000,000  unless  it 
complies  with  the  requirements  of 
paragraphs  (b)  through  (e)  of  this 
section. 

(b)  The  broker,  dealer,  or  municipal 
securities  dealer  shall,  prior  to  the  time 
it  bids  for  or  purchases  securities  of  the 
issuer,  directly  or  through  its  designated 
agents,  obtain  and  review  an  ofricial 
statement  that  is  complete,  except  for 
the  omission  of  the  following 
information;  The  offenng  price,  interest 
rate,  selling  compensation,  amount  of 
proceeds,  delivery  dates,  other  terms  of 
securities  depending  on  such  factors, 
and  the  identity  of  ihe  underwriter 

(c)  The  broker,  dealer  or  municipal 
securities  dealer  shall  send  promptly  by 
first  class  mail  or  other  equally  prompt 
means  to  any  person,  on  request,  a 
single  copy  of  any  preliminary  ofticial 
statement  prepared  by  the  issuer  for 
dissemination  to  potential  bidders  or 
purchasers. 

(d)  The  broker,  dealer,  or  municipal 
securities  dealer  shall  contract  with  the 
issuer  or  its  designated  agents  to  obtain. 


within  two  business  days  after  any  final 
agreement  to  purchase  or  sell  the 
securities,  copies  of  a  final  official 
Rlatement  m  sufHcient  quantities  to 
comply  with  paragraph  (e)  of  this 
section  and  Ihe  rules  of  the  Municipal 
Securities  Rulemakina  Board. 

(e)  The  broker,  dealer,  or  municipal 
secunties  dealer,  in  a  timely  manner, 
shall  send  to  any  person,  on  request,  a 
single  copy  of  the  final  official 
statement. 

(f)  For  the  purposes  of  this  section — 

(1)  The  term  "final  official  statement" 
means  a  document  prepared  by  the 
issuer  or  its  representatives  setting 
forth,  among  other  matters,  information 
concerning  the  issuer  and  the  proposed 
issue  of  securities  that  is  final  as  of  the 
date  of  the  final  agreement  to  purchase 
or  sell  municipal  securities  for  or  on 
behalf  of.  an  issuer  or  underwriter. 

(2)  The  term  "underwnter"  means  any 
person  who  has  purchased  from  an 
issuer  with  a  view  to,  or  offers  or  sells 
for  an  issuer  in  connection  with  the 
distribution  of.  any  security,  or 
participates  or  has  a  direct  or  indirect 
participation  in  any  such  undertaking,  or 
participates  or  has  a  participation  in  the 
direct  or  indirect  underwriting  of  any 
such  undertaking:  but  such  term  shall 
not  include  a  person  whose  interest  is 
limited  to  a  commission,  concession  or 
allowance  from  an  underwnter.  broker, 
dealer,  or  municipal  securities  dealer 
not  in  excess  of  the  usual  and  customary 
distributors'  or  sellers'  commission, 
concession  or  allowance. 

By  the  Commission. 

Dated.  September  22. 196a 
ShiH«y  E.  Hollis. 
Assisiani  Secrftary 

|FR  Doc.  88-Z2228  Filed  9-27-88:  6:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  126  and  127 

ICOOU-049) 

RtN311^AO06 

UquaflMl  Hazardous  Gas  FacUttlM 

AGENCY:  Coast  Guard.  DOT 
ACTfOM:  Advance  notice  of  proposed 

rulemaking. 

summary:  The  Coast  Guard  invites 

interested  persons  at  the  earliest 
possible  time  to  participate  in  the 
development  of  regulations  to  provide 
standards  for  waterfront  facilities  that 
transfer  bulk  liquefied  hazardous  gases 
(other  than  liquefied  natural  gas  {LNG)) 


to  or  from  marine  vessels.  This 
rulemaking  is  a  part  of  a  Coast  Guard 
effort  to  update  the  waterfront  facility 
regulations.  With  early  participation  by 
the  public,  the  Coast  Guard  expects  to 
publish  cost  effective  rules  that  prolecl 
the  navigable  waters  and  the  resources 
therem  from  harm  resulting  from  vessel 
or  structure  damage,  destruction,  or  loss. 
DATES:  Comments  must  be  received  on 
or  before  November  28. 1988. 
ADDRESSES:  1.  Comments  must  be 
submitted  to  the  Commandant  (G-LRA- 
2/21),  US.  Coast  Guard.  2100  Second 
Street  SW  .  Washington.  DC  20593-0001, 
Comments  may  be  delivered  to  and  will 
be  available  for  inspection  and  copying 
at  the  Executive  Secretary.  Marine 
Safety  Council  {G-lJlA-2).  Room  2110. 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street.  SW..  Washington.  DC 
20593-0001,  (202)  267-1477.  Normal 
office  hours  are  between  8:00  am.  and 
3:00  p.m.  Monday  through  Friday,  except 
Federal  holidays. 

2.  Persons  desiring  lo  receive  a  copy 
of  the  lAG  regulations  as  published  in 
the  February  5.  1988  issue  of  the  Federal 
Register  (53  FR  23884)  may  obtain  one 
by  contacting  the  persons  listed  below 
in  FOR  FURTHER  INF0RMAT10M  COMTACT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Kenneth  [.  Szigety.  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection.  (Cr-MPS-31.  Room  1108.  (202> 
267-0491.  between  7:00  am.  and  3:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays 
SUPPLEMENTARY  INFORMATIO«t: 
interested  persons  an?  invited  lo 
participate  in  this  early  stage  of 
rulemaking  by  submitting  wnlter.  views. 
data  or  arguments  Comments  should 
include  the  name  and  address  of  the 
person  making  them,  identify  this  notice 
(CCD  88-049)  and  the  specific  section  of 
the  proposal  to  which  each  comment 
applies,  and  give  the  reasons  for  the 
comments.  If  an  acknowledgment  is 
desired,  a  stamped,  self-addressed 
postcard  should  be  enclosed. 

All  comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  proposed  rules  are 
drafted  No  public  hearing  is  planned, 
but  one  may  be  held  at  a  time  and  place 
to  be  set  in  a  subsequent  notice  in  the 
Federal  Register  if  written  requests  for  a 
public  hearing  are  received  from 
interested  persons  raising  genuine 
issues  and  desinng  to  comment  orally  at 
a  public  heanng.  and  if  it  is  determined 
that  the  opportunity  to  make  oral 
presentation  will  be  beneficial  lo  the 
rulemaking  process- 
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Drafting  In/onnatioD 

The  principal  persons  involved  in 
drafting  this  proposal  are:  Mr,  Kenneth  ]. 
Szigety.  Projecl  Manager,  and  Mr. 
Slanely  M.  Colby.  Project  Counsel. 
Office  of  Chief  Counsel. 

Dtscuision 

The  Coast  Guard  presently  regulates 
waterfront  facilities  transferring  bulk 
liquefied  hazardous  gases,  not  including 
LNG.  under  33  CFR  Part  126. 
'■Waterfront  Facihties"  are  defined  by 
Part  126  as  "*  '  '  all  piers,  wharves. 
docks,  and  similar  structures  to  which  a 
vessel  may  be  secured;  areas  of  land, 
water,  or  land  and  water  under  and  in 
immediate  proximity  to  them;  buildings 
on  such  structures  or  contiguous  lo  them 
and  equipment  and  materials  on  such 
structures  or  in  such  buildings.  This  term 
does  not  include  facilities  directly 
operated  by  the  Department  of 
Defense."  The  basic  standards  for  Part 
126  were  promulgated  m  the  1950's  and 
ig60's  and  have  been  revised  only 
slightly  since  that  time.  Thus,  from  a 
safety  and  technical  standpoint,  they  do 
not  contain  adpfjuate  procedures  for  the 
many  hazardous  gases  now  transported 
in  bulk  by  specialized  vessels  nor  do 
they  designate  the  type  of  facility 
equipment  needpd  to  safely  transfer 
these  giisfs.  While  many  of  these  gases 
are  liquefied  petroleum  and  chemical 
gases  which  possess  flammabilily  and/ 
or  toxicity  characteristics.  Title  3t3,  Code 
of  Federal  Regulations,  lacks 
comprehensive  regulations  addressing 
the  pniential  hazards  associaIi*d  with 
liquefied  gas  tranfer  operations. 

It  is  the  Coast  Guard's  position  that, 
whnn  potential  hazards  associated  with 
similar  marine  operations  affe<:ting  a 
port  complex  are  found  to  be  equivalent, 
consistent  regulatory  solutions  should 
be  taken.  Accordingly,  the  obiective  of 
this  rulemaking  procedure  is  to  develop 
suitable  safely  requirements  for 
waterfront  facilities  that  transfer  in  bulk 
any  of  the  liquefied  hazardous  gas*yt 
listed  in  the  following  paragraph  and 
establish  levels  of  safety  and 
contingency  measures  similar  to  those 
now  required  for  LjNG.  This  would  be 
part  of  an  on-going  effort  by  the  Coast 
Guard  to  update  its  regulations  for 
waterfront  facilities  handling  hazardous 
materials. 

To  accomplish  this  Ihe  Coast  Guard  is 
considering  using  the  basic  structure  of 
its  regulations  for  LNG  waterfront 
facilities  (33  CFR  Part  127)  as  the  model 
for  proposed  requirements  for  facilities 
that  traiisftfr  other  bulk  liquefied 
hazardous  gases.  Copies  of  the  Coast 
Guard's  LNG  terminal  regulations  can 
be  obtained  from  the  person  listed  in 


FOR  FURTHER  INFORMATION  CONTACT. 

The  specific  gases  that  the  Coast  Guard 
15  considering  including  within  the 
applicability  of  the  new  requirements 
are  the  following: 

dcelaidchyde 

ammonia,  anhydrous 

argon 

butadiene 

butane 

buiylene 

carboQ  dioxide 

chlorine 

dichlorodifluoTomethane 

dtmethylamine 

ethane 

ethyl  amine 

ethyl  chloride 

ethylene 

ethylene  oxide 

Rielhyl  acetylene  propadicne  mixture 

inethyl  bromide 

methyl  chloride 

monochlorodifluoromethane 

niln»gen 

propane 

propylene 

propylene  oxtde 

sulfur  dioxide 

vinyl  chloride 

This  listing  is  a  conipilaliun  of  those 
hazardous  liquefied  ga.ses  listed  under 
Table  151.05  of  46  Q'R  Part  151  or  Table 
4  of  46  CFR  Part  154  or  both  It  also 
includes  each  liqueHed  gas  currently 
identiHed  as  a  cargo  of  particular  hazard 
in  33  CFR  126.10Idj.  The  Coast  Guard  is 
considering  removing  the  regulations  for 
liquefied  gases  from  Pari  126  and 
expanding  the  applicability  of  33  CFR 
Part  127  to  include  waterfront  facihlics 
at  which  transfer  operations  of  liquefied 
hazardous  gases  lised  in  Table  151.05  of 
48  CFR  Part  151  or  Table  4  of  46  CFR 
Part  154  or  both  are  cjjnducted.  This  is 
expected  to  help  simplify  the 
administration  of  Coast  Guard 
requirements  and  ensure  that  hazardous 
bulk  liquefied  gas  cargoes  are  subject  to 
standardized  minimum  safely 
requirements  when  being  transferred 
from  marine  ves.sels  to  waterfront 
facilities  or  vice  versa.  The  Coast  Guard 
encourages  the  public  to  comment  on 
this  contemplated  rporganization. 

If  the  applicability  of  Part  127  is 
expanded,  the  LNG  waterfront  facility 
regulations  would  be  the  mndel  for  any 
new  requirements  for  the  other  gases. 
Many  of  the  LNG  requirements  are 
administrative  in  nature  and  appear 
appropriate  for  facilities  transferring 
other  bulk  hquefied  hazardous  gases 
(e.g.  developing  terminal  Operations  and 
Emergency  Manuals)  However,  sexpral 
sections  of  the  LNG  regulations,  in 
particular  Subpart  B —  Design  and 
Construction"  and  Subpart  C — 
"Eqaipmenl,"  either  contain  detailed 
technical  requirements  or  incorporate 


National  Fire  Protection  Association 
(NFPA)  and  other  industry  technical 
standards  which  may  not  be  appropriiitr 
for  facilities  handling  bulk  liquefied 
gases  other  than  LNG.  The  Coast  Gutird 
seeks  comment  from  industry  on  the 
suitability  of  using  the  LNG  regulations 
as  a  model  for  regulations  concerning 
the  transfer  of  other  types  of  bulk 
liquL'fittd  hazardous  gases,  particularly 
those  sections  containing  detailed 
technical  requirements  or  mcorpora'ma 
specific  industry  technical  standartis.  li 
is  requested  thai  any  comment  inclutit; 
the  approximate  cost  lo  industry  to 
comply  with  these  contemplated 
requirements.  Recommendations  are 
encouraged  on  the  use  of  more 
appropriate  industry  standards  or  other 
safely  devices  or  systems  in  instances 
where  the  commenler  believes  that 
those  specified  in  the  LNG  regulations 
are  inappropriate.  Any  standard,  safety 
device,  or  system  recommended  should 
perform  the  same  function  and  provide 
the  same  level  of  safety  as  that  providrd 
by  the  LNG  regulations. 

Regulatory  Evaluation 

At  this  early  sta^e  in  Ihe  nilemakinc 
process,  the  Coast  Guard  anticipates 
thai  any  final  rule  will  not  be  considered 
major  under  EO  12291,  nor  significart 
under  DOT  regulatory  polici«*s  and 
procedures  (44  KR  1034;  February  26, 
1979).  The  Coast  Guard  envisions  ihp 
primary  economic  impact  of  these 
regulations  will  be  on  those  waterfront 
facilities  which  will  have  lo  comply  wiih 
any  new  requirements  Since  no 
regulations  have  been  drafted.  Ihe 
extent  of  this  impact  cannot  be  ana!\-7 -'i 
at  this  time  A  pnmary  purpose  of  this 
advance  notice  is  to  help  the  Coast 
c;uard  determine  the  cost  of  any  new 
requirements  to  the  extent  which  ihey 
may  go  beyond  current  legal  and 
regulatory  requirements  or  beyond 
current  industry  practice.  The  Coast 
Guard  anticipates  that  the  response  of 
the  public  to  this  advance  notice  will 
assist  it  in  writing  proposed  rules  and  a 
draft  regulatory  evaluation. 

Paperwork  Reduction 

Ai  this  time,  the  Coast  Guard  cannot 
estimate  the  paperwork  burden 
as;>oc)ated  with  this  rulemaking  sin(.e  nu 
regulations  have  been  drafted.  Since  the 
LNG  requirements  do  contam  some 
information  collection  requiremenls.  it  is 
anticipated  that  if  those  rules  are 
followed  as  a  model,  there  will  be  some 
information  collection  requirements. 
This  will  become  apparent  during  the 
regulalorj-  process.  The  Coast  Guard 
expects  that  comments  received  on  this 
advance  notice  will  assist  it  in 
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estimating  the  potential  paperwork 
burden, 

ReguUlory  Flexibility  Acl 

There  is  potentialy  an  impact  on  a 
substantial  number  of  small  businesses. 
However,  because  proposed  rules  have 
not  yet  been  drafted,  the  Coast  Guard  is 
unable  to  determine  the  effect  of 
regulations  upon  small  entities.  The 
Coast  Guard  expects  that  the  comments 
received  on  this  advance  notice  will 
assist  it  in  determinins?  what  a  small 
entity  is  and  in  weighmg  various 
regulatory  alternatives. 

Environmental  Impact 

The  Coast  Guard  expects  that  any 
new  requirements  for  liquefied  gas 
transfer  operations  will  have  only  a  very 
slight,  positive  effect  on  the  marine 
environment.  When  the  proposed 
regulations  are  drafted,  the  Coast  Guard 
will  prepare  an  Environmental 
Assessment  which  will  address  the 
potential  impacts  of  the  rulemaking. 
This  assessment  will  become  a  part  of 
the  docket  and  will  be  available  for 
public  inspection  and  comment.  The 
Coast  Guard  expects  that  comments 
received  on  this  advance  notice  wjU 
assist  It  in  evaluating  the  environmental 
impact  of  any  future  rules. 

Federalism  Statement 

This  advance  notice  of  proposed 
rulemaking  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  concepts  discussed  therein  do  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
federahsm  assessment. 

Regulatory  Infonnation  Number 

A  regulatory  information  number 
(RJN)  19  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
UniHed  Agenda  in  April  and  October  of 
each  year.  The  RL\  number  contained  in 
the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda, 
I-D.  Sipe«. 

Rear  Admiral.  US.  Coast  Guard.  Chief.  Office 
of  .\fanne  Safety.  Security  and  En  vironmentaJ 
Protection 

(FR  Doc  88-:2132  Filed  9-V-«a:  8:45  am] 
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33CFRPar1  135 

[CGOBS-0501 
RIN211S-AD01 

Suspension  of  Barrel  Fee  Levy. 

Offshore  Oil  Production 

agency:  Coast  Guard.  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
suspend,  for  an  indefinite  period,  the 
barrel  fee  levied  on  all  oil  produced  on 
the  Outer  Continental  Shelf  (OCS).  The 
Offshore  Oi!  Pollution  Compensation 
Fund  balance,  to  which  the  barrel  fee 
revenues  have  been  credited,  is  now 
within  the  statutorily  prescribed 
maintenance  level  and  is  sufficient  to 
meet  both  foreseeable  obligations  for  oil 
pollution  cleanup  and  damage  claims 
settlements  ansing  from  DCS  activities, 
and  administrative  expenses  of  the  Fund 
program.  This  proposed  action  will 
relieve  the  owners  of  OCS  Oil  from  the 
burden  of  paying  barrel  fees  while  the 
Fund  balance  is  sufficient  to  meet  all 
reasonable  anticipated  obligations. 
date:  Comments  must  be  received  on  or 
before  November  14, 1988. 
ADDRESSES:  Comments  should  be 
.submitted  to  Commandant  lC-LRA-2/ 
21)  (CGD  88-0501,  VS  Coast  Guard. 
2100  Second  St..  SW..  Washington.  DC. 
20593-0001.  Comments  may  be  delivered 
to  and  will  be  available  for  inspection 
and  copying  in  Room  2100  between  the 
hours  of  8:00  am  and  3:30  pm.  Monday 
through  Friday,  except  holidays 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  A.  Martin,  [r .  Project  Manager. 
Marine  Environmental  Response 
Division.  Office  of  Marine  Safety, 
Security,  and  Environmental  Protection, 
telephone  (202)  267-0535,  between  7:30 
am  and  3:30  pm.  Monday  through 
Friday. 

SUPPI^MENTARY  INFORMATION:  . 
Request  for  Comments 

The  public  is  invited  to  participate  in 
this  proposed  rulemaking  by  submitting 
written  views,  data,  or  arguments. 
Persons  submitting  comments  should 
include  their  name  and  address,  identify 
this  notice  as  CGD  8»-050.  and  give  the 
reasons  for  the  comment.  Persons 
desiring  acknowledgment  that  their 
comments  have  been  received  should 
enclose  a  stamped  self-addressed 
postcard  or  envelope. 

All  comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  heanng  is 
planned,  but  one  may  be  held  at  a  time 
and  place  to  be  set  in  a  subsequent 


notice  if  written  requests  for  a  hearing 
are  received,  and  if  it  is  determined  that 
the  opportunity  to  make  oral 
presentations  will  be  beneficial  to  this 
rulemaking. 

Drafting  Information 

The  principal  persons  involved  m 
drafting  this  proposed  rulemaking  are: 
Frank  A.  Martin.  Jr.  Project  Manager, 
and  Christena  G.  Green.  Project 
Counsel.  Office  of  Chief  Counsel. 

Discussion  of  Proposed  Rule 

Under  Section  302  of  Title  III.  Outer 
Contmential  Shelf  Lands  Act 
Amendments  of  1978  (43  V  S  C.  1812)  the 
Offshore  Oil  Pollution  Compensation 
Fund  (Fund]  must  be  maintained  at  a 
level  of  not  less  than  $100  million  and 
not  more  than  $200  million.  The  Fund's 
principal  revenue  source  since  its 
establishment  in  1979  has  been  the  $.03 
barrel  fee  levied  on  each  barrel  of  oil 
produced  on  the  OCS.  In  addition  to 
barrel  fees,  the  Fund  also  earns  interest 
on  its  investment  in  U.S.  Securities 
(Treasury  Bonds.  Notes.  Bills)  of  monies 
in  the  Fund  which  are  not  immediately 
needed  for  oil  pollution  removal  costs, 
damage  claims  settlement  activities,  and 
administrative  costs  of  the  Fund 
program.  The  June  1,  1988  Fund  balance 
was  $121,480,000. 

The  US  Treasury  Department. 
Internal  Revenue  Service,  serves  as 
agent  for  the  Coast  Guard  for  collection 
and  deposit  of  the  barrel  fee  revenues 
into  the  Fund  account  at  the  U.S. 
Treasury.  The  Coast  Guard  is 
coordinating  the  proposed  suspension 
with  the  Internal  Revenue  Service,  and 
if  adopted,  corresponding  changes  to 
collection  procedures  will  be  effected. 

The  Coast  Guard  has  not  had  to  use 
the  Fund  for  OCS  pollution  cleanup 
costs  nor  damage  claims  settlements,  for 
any  of  the  approximately  9.600  reported 
ofTshore  spills  which  have  occurred 
since  Its  establishment.  Cleanup  of  these 
spills,  where  necessary,  was 
accomplished  by  the  appropriate 
responsible  party,  and  none  of  the  spills 
were  of  sufficient  size  to  result  m 
damage  claims.  The  only  obligations 
against  the  Fund  over  the  years  have 
been  for  administration,  and  those 
expenses  have  been  minimal.  Present 
interest  income  more  than  covers  Fund 
administration  costs,  and  this  income 
will  continue  to  increase  the  Fund 
balance  without  the  barrel  fee  revenues, 
absent  major  OCS  pollution  incidents 
which  substantially  draw  down  the 
Fund  balance.  Accordingly,  the  Coast 
Guard  proposes  to  suspend  the  barrel 
fee  levy  in  33  CFR  135.103(al  for  an 
indefinite  period  of  time 
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In  addition  to  suspending  the  barrel 
fee  collections,  we  are  also  updating  the 
agency  and  regulatory  references  cited 
in  S  135.103(bl.  concerning  measurement 
of  OCS  oil  production.  Since  original 
pubhcation  of  this  rule  the  U.S. 
Geological  Survey  name  has  been 
changed  to  Mmerals  Management 
Service  (MMS).  and  the  regulatory 
material  on  OCS  production 
measurements,  formerly  at  30  CFR 
250.60.  has  been  revised  and  moved  to 
another  section.  OCS  Order  ^3  was 
incorporated  into  that  revision. 

Regulatory  Evaluation 

This  proposed  regulatory  action  is 
considered  non-maior  under  Executive 
Order  12291  and  non-significanl  under 
Department  of  Transportation  regulator>' 
policies  and  procedures  (44  FR  11034-. 
Februar>'  25. 1979).  This  proposal 
relieves  an  economic  impact  on  the 
offshore  oil  industry  for  an 
indeterminate  period  of  time.  For  fiscal 
year  1987.  Fund  barrel  fees  collected 
were  $10.9  million,  interest  income  was 
$7.5  million,  and  administrative 
expenses  were  $147,000.  As  long  as  the 
Fund  balance  is  bemg  maintained  by 
interest  income,  the  Coast  Guard  has 
determined  that  barrel  fees  need  not  be 
levied.  The  barrel  fee  levy,  at  a  rate  of 
not  to  exceed  $.03  per  barrel  on  oil 
obtained  from  the  OCS.  will  be 
reimposed  in  future  rulemaking,  as 
necessary,  to  maintain  the  Fund  balance 
at  an  appropriate  level  within  the 
statutory  limits.  Because  the  primary 
impact  of  this  proposed  action  is  to 
reduce  the  economic  burden  on  OCS  oil 
producers,  a  full  regulatory  evaluation  is 
unnecessary'.  Based  upon  current  OCS 
crude  oil  production  volumes,  the  impact 
of  this  rule  is  expected  to  be  minimal. 
Therefore,  the  Coast  Guard  certifies  that 
it  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12B12.  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

list  of  Subjects  in  33  CFR  Part  135 

Oil  pollution  liability  and 
compensation.  Outer  Continental  Shelf 
oil  barrel  fees.  Financial  responsibility 
for  offshore  facihties.  Notice  of  offshore 
spills.  Designation  of  source  of  pollution. 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  135 


of  Title  33.  Code  of  Federal  Regulations. 

to  read  as  follows: 

PART  13&-OFFSH0RE  OIL 
POLLUTION  COMPENSATION  FUND 
IAMEN0ED1 

1  The  authority  for  Part  135  continues 
to  read  as  follows: 

Aulhorily:  43  U.S  C  lflll-24:  EG.  12123.  44 
FR  11199;  49  CFR  1.46. 

2.  Section  135.103  is  revised  to  read  as 

follows: 

$  135.103    Levy  and  payment  of  barret  tee 
on  OCS  oil. 

(a)  A  fee  not  to  exceed  $.03  per  barrel 
is  levied  on  all  oil  produced  on  the  OCS 
and  is  imposed  on  the  owner  of  the  oil 
when  such  oil  is  produced.  Effective 
(insert  effective  date  of  Final  Rule],  the 
fee  per  barrel  isSOO. 

(b|  The  owner  of  oil  obtamed  from  the 
OCS  shall,  for  the  purpose  of  computing 
the  barrel  fee  levied  in  paragraph  (a)  of 
this  section,  measure  OCS  oil  production 
by  employing  the  methods  and  criteria 
of  the  Minerals  Management  Ser\'ir^ 
contained  in  30  CFR  250.180. 

3.  Section  135  105(b)  is  revised  to  read 
as  follows 

§135.105    Adiustment  of  levy. 

(b)  Modification  or  suspension  of  the 
barrel  fee  levied  in  this  subpart  is  made 
effective  not  less  than  90  days  after 
publication  in  the  Federal  Register. 

Dated:  July  6. 1986. 
I  J).  Sipea. 

Rear  Admiral.  US.  Coast  Guord,  Chief.  Office 
of  Marine  Safety.  Security  and  Environmental 
Prt/tection 
jFR  D(fC.  8«-22i:n  Tiled  9-27-68;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Parts  251  and  293 

Land  Uses;  Wilderness 
agency:  Forest  Service.  USDA. 
action:  Proposed  rule. 

SUMMARY:  These  proposed  regulations 
set  forth  the  procedures,  terms,  and 
conditions  governing  access  lor 
landowners  whose  properties  lie  within 
the  boundaries  of  units  of  the  National 
Forest  System.  This  regulation  clarifies 
the  manner  in  which  such  landowners 
may  use  National  Forest  System  lands 
for  ingress  and  egress  and  the  rules  of 
procedure  by  which  the  Forest  Service 
will  act  on  requests  for  access. 


DATE:  Comments  must  be  received  by 
November  28. 1988. 

ADDRESSES:  Send  wnlten  comments  lo 
F  Ddle  Robertson.  Chief  (27301,  Forest 
Service.  USDA.  P  O-  Box  96090. 
Washington.  DC  20030-6090  The  public 
may  inspect  comments  received  on  this 
proposed  rule  in  the  office  of  the 
Director,  Lands  Staff,  Room  1011. 
Rossl>T]  Plaza  East.  1621  North  Kent 
Street.  Arlington.  Virginia,  between  the 
hours  of  8.30  a.m.  and  4;30  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  B.  Miller.  Lands  Staff,  703-23S- 
2498  or  James  B.  Snow.  Allomey.  USDA 
Office  of  the  General  Counsel.  202-44?- 
6055. 

SUPPLEMENTARY  INFORMATION:  Section 
1323(al  of  the  Alaska  National  Interest 
Lands  Conser^'ation  Act.  "ANiLCA".  (Ih 
U.S.C.  3210)  requires  the  Secretary  of 
Agriculture  to  provide  "such  access  to 
non-Federaliy  owned  land  withm  the 
National  Forest  System  as  the  Secretin, 
deems  adequate  to  secure  to  the  owh't 
the  reasonable  use  and  enjoyment 
thereof '  '  '".  The  law  further  provid-s 
that  the  Secretan.'  may  prescnbe  terms 
and  conditions  governing  such  access 
and  that  the  landowner  must  "comply 
with  rules  and  regulations  applicable  lu 
ingress  and  egress  to  or  from  the 
National  Forest  System  "' 

Section  1323(al  of  AMLCA  has  hem 
construed  to  apply  throughout  the 
National  Forest  System.  Montana 
Wilderness  Association  v.  UniU?d  S!c:cs 
Forest  Sei^we.  655  F.2d  951  (1981 1-  Th'^ 
access  provided  by  section  1323  has 
been  construed  as  confirming  existing 
rights  of  acce.ss  rather  than  as  creating 
new  ones.  See  Utah  Wilderness 
Association.  80  (BLA  64  (March  30. 
1984).  However,  where  no  access  exists 
this  rule  provides  a  means  for  a 
landowner  to  obtain  access  across 
National  Forest  lands. 

Accordingly,  the  Chief  of  the  Forest 
Service  is  proposing  rules  that  set  forth 
the  terms,  conditions,  and  procedures 
that  govern  the  granting  of  access  lo 
owners  of  non-Federal  lands  within  the 
boundaries  of  the  National  Forest 
System.  The  major  provisions  of  thrive 
rules  are  as  follows. 

1.  If  the  landowner  already  has  across 
to  his  land,  the  Forest  Service  is  under 
no  obligation  lo  pro\ide  other  access 
routes. 

2.  If  access  to  inholdings  requires 
surface  disturbance,  use  of  forest 
development  roads  and  trails, 
associated  facilities  or  structures,  oihi?r 
than  as  provided  by  36  CFR  251  501  d) 
the  landowner  must  apply  for  and 
receive  a  special-use  authorization  from 
the  Forest  Service. 
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3.  The  landowner  must  pay  the  United 
States  Government  the  fair  market  value 
of  the  uses  allowed  on  Federal  lands 
through  the  special-use  authorization. 

4.  The  type  of  access  authorized  by 
the  Forest  Service  will  be  commensurate 
with  the  types  of  land  uses  commonly  or 
traditionally  made  on  similar  pnvate 
lands  m  the  general  area.  The  type  of 
access  allowed  will  also  reflect 
consideration  of  the  need  to  minimize 
impacts  on  forest  resources  and  the 
need  to  avoid  conflicts  with 
Congressional! y  designated  areas. 

These  proposed  rules  would  be 
codified  at  36  CFR  Part  251  as  a  new 
Subpart  D-  In  addition,  a  conforming 
amendment  would  be  made  to  the  rules 
goveming  access  to  wilderness  areas,  36 
CFR  293.12.  to  provide  a  cross-reference 
to  the  access  rules  proposed  for  36  CFR 
Pari  251.  Subpart  D. 

Regulatory  and  Env'iroainenta)  Impact 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12291  and  it  has  been  determined 
that  this  rule  is  not  a  major  rule.  Lttle  or 
no  effect  on  the  economy  will  result 
from  this  regulation. 

This  action  also  will  not  have  a 
significant  economic  impact  or  a 
substantial  number  of  small  entities. 
Furthermore,  it  does  not  result  directly 
in  additional  procedures  or  paperwork 
not  already  required  by  law.  Speciat-ust? 
and  appHcation  and  authorization 
procedures  applicable  to  this  ruJe  are 
already  cleared  for  the  uses  of  this 
proposed  rule  and  have  been  assigned 
0MB  ContTof  No.  0596-0062. 

Based  on  past  experience  and 
environmental  analysis,  this  proposed 
rule  in  and  of  ilsetf  wfH  have  no 
significant  effect  on  the  hmnen 
environment  mdividually  or 
cumulatrvely.  Therefore,  if  is 
categtnicaWy  excluded  from 
documentation  in  an  environmental 
assessment  or  an  envirenvienlal  impact 
statement  (40  CFR  1508.4).  The  Forest 
Service  will  conduct  environmental 
analysis  of  applications  for  access  on  a 
case-by-^ase  basis. 

This  ruW  has  been  reviewed  for  its 
effects  on  pnvite  property  nghta  in 
accordance  with  Exectitive  Order  12630 
concerning  Che  pjst  compensation  clause 
of  the  Fifth  Amendmeor  and  has  been 
found  not  to  have  stgnificani  takings 
implications.  These  rules  apply 
prinapaily  to  Che  use  of  Fedsxal  tand. 
not  pnvate  laad.  Exiting  eecos  ni^lits 
across  Natrasai  Fareat  hads  are  ool 
affected  Tke  kw  letynns  Aat  owmers 
of  noa-FederaCy  awwieJ.  ^mad  fae  granted 
access  tm  amth  bads,  pcovided.  ibe 
owner  cmnplies  with  rates  and 
regulations  applicable  to  mgress  or 


egress  to  or  from  the  National  Forest 

System.  This  rule  provides  those  terms 
and  conditions. 

List  of  Sub)ects 

36  CFR  Part  251 

Electric  power  National  forests, 

Public  lands — nghts-of-way.  Reporting 
and  recordkeeping  requirements.  Water 
resources 

J6  CFR  Part  293 

National  forests.  Wildemeas  areas. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  it  is  proposed  to  amend 
Title  36,  Chapter  II.  Parts  251  and  293  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  251— LAND  USES 

1   .Add  a  new  Subpart  D — Access  to 
Non-Federal  Lands  to  read  as  follows: 

Subpart  D— Access  to  Nofvf  wteral  Lanctt 

251  no    Scope  and  application. 
^5l  111     Definitions. 
251  112    ApphcaTion  n^quiremenlfl. 
251.113     Instnunenl  of  duthonztitiun. 
251  114    Cntena.  terms,  and  conditions- 
Authority:  16  U.S.C.  472.  551.  1134,  32ia  30 
V  S  C  185:  and  43  U  S  C.  1740.  unless 
'■rhf^rA'ise  no'ed 

Subpart  D— Acc«ss  to  Non-Federal 
Landa 

f  2S1.110    Scop*  and  appUcatlon. 

(a)  The  regulations  m  this  subpart  set 
forth  the  procedures  by  which 
landowners  may  apply  for  access  across 
National  Forest  System  lands  and  the 
terms  and  conditions  that  govern  any 
special  use  or  other  authonzation  that  is 
issued  by  the  Forest  Service  to  permit 
such  access. 

(b)  These  regulations  apply  to  access 
across  all  National  Forest  System  lands, 
including  Congressionally  designated 
areas,  and  supplement  the  regulations  in 
Subpart  B  of  this  part.  Part  212,  and  Part 
293  of  this  chapter. 

(c)  Landowners  shall  be  authorized 
such  access  as  the  authorized  officer 
deems  to  be  adequate  lo  secure  them  the 
reasonable  use  and  enjoyment  oi  their 
land 

(d)  In  those  cases  where  a 
landowner's  ingress  or  et^ss  across 
National  Forest  System  lands  would 
require  sarface  disturbance  or  would 
require  the  uaea<  Government-owned 
roads,  tratla.  ortraaspcz-tation  facittties 
not  aulfaonzed  for  generdi  public  use. 
the  landowaer  must  appty  tor  and 
receive  a  speaat-ase  ^^konzation  That 
authorisation  docomeaCs  ^  occupunc)' 
tind  use  aolhonzed  oa  T^tiuodl  ForesT 
System  lands  and  identifies  the 


landowner's  rights,  phnleges. 
responsibilities,  and  obligations. 

(el  Where  ingress  and  egress  will 
require  the  use  of  existing  Government- 
owned  roads,  trails,  or  other 
transportation  facilities  which  are  open 
and  available  for  general  public  use.  use 
by  the  landowner  shall  be  in  accordance 
with  the  provisions  of  Part  212  of  this 
chapter. 

(f)  The  rules  of  this  subpart  do  not 
apply  to  access  within  conservation 
system  units  in  Alaska  which  are 
subject  to  Title  XI  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  (16  U.S.C.  3101). 

$251,111    Definntons. 

In  addition  to  the  definitions  at 
§  251,51.  the  following  terms  apply  to 
this  subpart: 

"Access**  means  the  abihly  of 
landowners  to  have  ingress  and  egress 
to  their  lands  It  does  not  include  rights- 
of-way  for  power  lines  or  other  utihties. 

"Adequate  access"  means  a  route  and 
method  nf  access  that  is  determined  lo 
be  reasonably  necessary'  for  ingress  and 
egress  which  is  consistent  with  the 
protection  of  Federal  resources,  which 
allows  reasonable  use  and  enjoyment  of 
non-Federally  owned  land,  and  is  a 
reasonable  mode  and  level  of  access  for 
the  type  of  property  and  its  location,  and 
which  is  consistent  with  the  protection 
of  Federal  resources. 

'^Congressionally  designated  area' 
means  lands  which  are  within  the 
boundaries  of  a  component  of  the 
National  Wilderness  Preservation 
System.  National  Wild  and  Scenic  Biver 
System.  National  Trails  System,  and 
also  National  Monuments.  Recreation, 
and  Sc4?nic  Areas  within  the  National 
Forest  System.  And  similar  areas 
designated  by  F"edera!  statute. 

■*Landowner(s|"  means  the  owner(8) 
of  non-Fedeal  land  within  the 
boundaries  of  the  National  Forest 
System. 

9  251.112    AppHcatkm  re^tuiremeftts. 

In  addition  to  complytng  with  the 
application  requirements  of  S  251.54  of 
this  part,  a  landowner  applying  for 
access  across  National  Forest  System 
lands  shall  specificatty  include  in  the 
application  a  statement  of  the  historical, 
present,  and  intended  modes  of  access 
to.  and  uses  of  the  oon-Federal  land  for 
which  the  special-use  authonzattun  is 
requested. 

§  251.113    Instrufnent  of  suttiorizatton. 

Tht?  authorized  officer  shall  grant 
;u)fhont\  to  constnjct  and/or  use 
facilities  and  structures  on  National 
Forest  Svstem  lands  for  access  to  non- 
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Federal  lands  by  issuing  a  special-use 
authonzation  in  conformance  with  the 
provisions  of  Subpart  B  of  this  part.  In 
caseB  where  Road  Rights-of-way 
Construction  And  Use  Agreements  are 
in  effect,  the  authorized  officer  may 
grant  an  easement  in  accordance  with 
the  provisions  of  Part  212  of  this  chapter. 

§  251,114    Crtteria.  terms,  and  concttUons. 

(a)  Where  there  is  existing  access  to 
property,  there  is  no  obligation  to  grant 
additional  access  through  National 
Forest  System  lands. 

(b)  In  issuing  a  special-use 
authorization  for  access  to  non-Federal 
lands  the  authorized  officer  shall 
authorize  only  those  access  facilities  or 
modes  of  access  that  are  needed  for  the 
reasonable  use  and  enjoyment  of  the 
land  and  that  are  consistent  with  the 
protection  of  Federal  resources.  The 
authorizing  officer  shall  determine 
reasonable  use  and  enjoyment  based  on 
the  type  or  level  of  use  of  the  non- 
Federal  land  that: 

(1)  Has  been  used  or  practiced  on  the 
property  for  which  access  is  sought  or 
on  similar  lands  in  the  area  in 
accordance  with  local  custom  and 
tradition: 

(2)  Existed  as  of  the  date  of 
designation,  if  within  the  boundaries  of 
a  Congressionally  designated  area;  and 

(3)  Is  otherwise  deemed  to  be 
appropriate  and  in  keeping  with  the  uses 
on  surrounding  lands. 

(c)  Landowners  must  pay  an 
appropriate  fee  for  an  access 
authorization  across  Federal  land.  The 
fee  will  be  determined  in  accordance 
with  {  251.57  of  this  part. 

(d)  A  landowner  may  be  required  to 
provide  a  reciprocal  grant  of  access  to 
the  United  States  across  the 
landowner's  property  where  such 
reciprocal  right  is  deemed  by  the 
authorized  officer  to  be  necessary  or 
desirable  for  the  management  of 
adjacent  Federal  land. 

(e)  For  access  across  National  Forest 
System  lands  that  will  have  significant 
public  traffic  or  non-Forest  user  traffic,  a 
landowner  may  be  required  to  construct 
new  roads  or  reconstruct  existing  access 
roads  to  meet  the  minimum 
requirements  for  local  public  roads.  A 
landowner  also  may  be  required  to 
arrange  for  such  road  to  be  made  part  of 
the  local  public  road  system,  or  form  a 
local  improvement  district  to  assume  the 
responsibilities  for  the  operation  and 
maintenance  of  the  road  as  either  a 
private  road  or  as  a  public  road,  as 
determined  to  be  appropriate  by  the 
authorizing  officer. 

to  When  access  is  tributary  to  or 
dependent  on  forest  development  roads, 
and  traffic  over  these  roads  arising  from 


the  use  of  landowner's  lands  exceeds 
their  safe  capacity  or  will  cause  damage 
to  the  roadway,  the  landowner  may  be 
required  to  perform  such  reconstruction 
as  necessary  to  improve  them  to  a  safe 
and  adequate  standard  to  accommodate 
such  traffic  in  addition  to  the 
Government's  traffic.  In  such  case,  the 
landowner  shall  rnter  into  a  cooperative 
maintenance  arrangement  with  the 
Forest  Service  to  ensure  that  the 
landowner's  commensurate 
maintenance  responsibilities  are  met.  or 
shall  make  arrangements  to  have  the 
jurisdiction  and  maintenance 
responsibility  for  the  road  assumed  by 
the  appropriate  public  road  authority. 

(g)  In  addition  to  ensunng  thai 
applicable  terms  and  conditions  of 
paragraphs  (a)  through  (e)  of  this  section 
are  met.  the  authorizing  officer,  prior  to 
issuing  any  access  authorization,  must 
also  ensure  that: 

(1)  The  landowner  has  demonstrated 
a  lack  of  any  existing  nghts  or  routes  of 
access  available  by  deed  or  under  State 
or  common  law; 

(2)  The  route  is  so  located  and 
constructed  as  to  minimize  adverse 
impacts  on  soils,  fish  and  wildlife, 
scenic  cultural  and  other  values  of  the 
Federal  land; 

(3)  The  location  and  method  of  access 
is  consistent  with  the  management  of 
any  area  protected  by  Federal  statute: 
and 

(4)  When  access  routes  exist  across 
the  adjacent  non-Federal  lands  or  the 
best  route  as  determined  by  the 
authorizing  officer  is  across  non-Federal 
lands,  the  applicant  landowner  has 
demonstrated  that  all  legal  recourse  to 
obtain  access  across  adjacent  non- 
Federal  lands  has  been  exhausted. 

(h)  In  acting  on  applications  for  access 
across  land  which  is  a  component  of  the 
National  Wilderness  Preservation 
System,  the  authorized  officer: 

(1)  Shall  deem  access  by  air.  trail,  or 
over  water  as  adequate  if  such  mode  of 
travel  has  been  used  traditionally  for 
access  to  similar  situated  non-Federal 
land  in  Wilderness  areas; 

(21  Generally  shall  not  authorize  an 
increase  in  the  level  of  motorized  use 
from  the  level  in  common  use  for  access 
lo  the  property  on  the  date  the  area  was 
included  in  the  wilderness  system, 
unless  such  use  will  not  increase  the 
impact  of  the  access  on  the  wilderness: 

(3)  Shall  identify  and  authorize  only 
that  increased  level  of  access  that  will 
result  in  the  least  permanent  impact  on 
the  primitive  character  of  the  land: 

(4)  Shall  give  preference  lo  authorizing 
the  use  of  animals  or  other 
nonmotorized  modes  of  transportation 
over  Ihe  use  of  molorized  transportation 
wherever  such  mode  can  provide  a  level 


of  access  commensurate  with  the 
proposed  use  of  the  private  land:  and 

(5)  Shall,  as  one  of  the  altemali\  es  !o 
be  addressed  in  the  analysis  of  an 
access  request,  propose  and  consider  a 
voluntary  exchange  of  land  under  the 
conditions  specified  in  section  5|a)  of 
the  Wilderness  Act  (16  U.S.C.  1134) 

PART  293— WILDERNESS— PRIVATE 
AREAS 

2.  The  authority  citation  for  Pdrt  Z'AA  is 
revised  to  read  as  follows: 

Authority;  16  US.C.  551. 1131-1136  and  92 
Stat- 1649. 

3.  Revise  5  293.12  to  read  as  follows; 

\  293.12    Access  to  surrounded  State  and 
private  lands. 

States  or  persons,  and  their 
successors  in  interest,  who  own  land 
completely  surrounded  by  National 
Forest  Wilderness  shall  he  given  access 
as  provided  m  Subpart  D  of  Part  251  of 
this  chapter, 
George  M.  Leonard. 
Associate  Chief. 

Date:  September  12. 1966. 
jFRDoc  88-22102  Filed  9-27-88:  8:45  ami 
BtU.MG  CODE  UfO-11-« 


VETERANS  ADMINISTRATION 

38  CFR  Part  3 

Procedural  Due  Process 
AGENCV:  Veterans'  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Veterans'  Administration 
(VA)  is  proposing  to  amend  its 
adjudication  regulations  on  procedurdl 
due  process  rights  of  VA  claimants  and 
the  eligibility  criteria  for  retroactive 
awards  based  on  liberalizing  laws  or 
administrative  issues.  These  changes 
are  necessary  because  of  the  need  for 
more  specificity  in  the  VA's  regulations 
on  procedural  due  process  and  because 
of  a  VA  General  Counsel  opinion  on 
eligibility  criteria  for  retroactive  award*- 
based  on  liberalizing  laws  or 
administrative  issues.  These  changes 
are  necessary  because  of  the  need  for 
more  specificity  in  the  VA"s  regulations 
on  procedural  due  process  and  because 
of  a  VA  General  Counsel  opinion  on 
eligibility  for  retroactive  benefits.  The 
effect  of  these  amendments  will  be  lo 
improve  and  more  clearly  define 
procedural  due  process  rights  and 
retroactive  eligibility  cnteria. 
DATES:  Comments  must  be  received  on 
or  before  October  2B.  1988.  Comment.'^ 
will  be  available  for  public  inspection 
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\:r.i:\  November  7. 1988.  These  changes 
iire  proposed  to  be  effective  30  days 
after  the  date  of  publication  of  the  final 
rule. 

AODRCSSES:  Interested  persons  are 
iPA  (ted  to  submit  written  comments, 
suggestions,  or  objections  regarding 
these  changes  to  Adnunistrator  of 
Vtr-terans  Affairs  [271A).  Veterdns 
Administration.  810  Vermont  Avenue. 
\\V  ,  Washington  DC  20420.  All  vmtten 
comments  received  will  be  available  for 
P'jblic  inspection  only  in  the  Veterans 
Sen.ices  Unit.  Room  132  at  the  above 
adcire.qs.  between  the  hours  of  8:00  am 
,i"d  4  30  pm.  Monday  through  Friday 
|p\cept  holidays)  until  N'ovpmtipr  7. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rob*^rt  M,  White.  Chief,  Resiulations 
Staff  [211B|.  Compensation  and  Pension 
Service.  Department  of  Vptprrm.i 
Bent-fits,  [202)233-3005 
SUPPLEMENTARY  INFORMATION:  The 
f:urrent  VA  regulation  on  procedural  due 
process  (38  CFR  3,103)  was  published  in 
1972.  Since  that  time,  however,  there 
have  been  several  court  decisions  which 
have  had  a  mator  impact  on  procedural 
d_ie  process  with  respect  to  Federal 
ti'-netit  progryms. 

In  hght  of  that  impact  the  VA  has 
initiated  a  revipw  of  its  adjudication 
rt'gulatinns  m  an  effort  to  identify  and 
amend  dny  existing  rules  that  may  not 
satisfy  current  standards  fur  procedural 
due  process.  This  review  is  ongumg  and 
additional  a.mendments  may  be 
proposed  in  the  future. 

We  are  proposing  to  amend  38  CFR 
3.103  to  clarify  the  due  process  nghts  of 
claimants  and  beneficianes.  With  a  few 
minor  grammatical  and  technical 
'_hanges,  5  3.103(a)  is  being  retained.  A 
sentence  has  been  added  to  express  the 
ypTwral  policy  that  claimants  are 
«?r.;ii!ed  to  notice  of  the  decisions  made 
on  their  claims,  the  opportunity  for  a 
H^-aring  and  representation  of  their 
hoice.  With  a  minor  technical  change 
dnd  substitution  of  gender-neutral  terms, 
!i  J  103(bj  on  submission  of  evidence. 
dnd  S  3, 103(d)  representation  are  also 
being  retained,  but  are  redesignated  as 
§§  :V103fd)  and  3.103(e),  respectively 

Section  3  103(bl  has  been  added  to 
more  clearly  define  the  right  of 
:laiman(s  to  notice  of  VA  decisions  The 
•■«sHntial  notice  requirements  contained 
n  5  ^  103(e)  have  fcteen  incorporated  into 
r.^-w  3  3.103(b)(1).  The  notice  is  required 
'■J  "iearly  set  forth  the  decision  made. 
i''i>  applicable  effective  date,  and  the 
r'^fsons  for  the  decision  as  well  as  the 
-^^h:  *'.)  a  hearing,  the  right  of 
-pr*_'sentalion  and  the  nghl  to  appeal. 

Section  3.103tb)(2|  sets  forth 
.■Iditional  new  requirements  for  notice 


to  claimants  when  the  decision  involves 
termination,  suspension  or  reduction  of 
benefits  being  paid.  Unless  otherwise 
provided,  beneficianes  would  be 
entitled  to  a  minimum  of  60  days  notice 
pnor  to  the  taking  of  an  adverse  action 
so  that  they  may  offer  evidence  for  the 
purpose  of  showing  that  the  adverse 
action  should  not  be  taken. 

Section  3.103(b)13)  provides  for 
exceptions  to  the  general  notice  rule  in 
four  specific  situations  where  pre- 
termmation/reduclion  notice  would  no* 
be  required  but  where  notice 
contemporaneous  with  the  adverse 
action  would  generally  he  required.  The 
rationale  behmd  these  exceptions  is  to 
prevent  the  issuance  of  benefit  checks  in 
those  circumstances  where  it  is 
reasonable  to  conclude  that  the 
beneficiary  would  either  not  receive 
them  or  would  not  be  entitled  to  them 
and  that  An\  attempt  to  provide  advance 
notice  to  the  beneficiary  would  be  either 
unsuccessful  or  unnecessary 

The  first  exception  to  the  pre 
termination/reduction  notice  rule 
mvolves  situations  where  benefit  checks 
are  returned  to  the  VA  as  undeliveraWe. 
In  such  cases  ihe  VA  could  not 
reasonably  be  expected  to  provide 
meaningful  advance  notice  of 
suspension  or  termination  since  the  only 
address  to  which  notice  couid  be  sent 
would  be  the  address  from  which  the 
check  had  been  returned. 

The  second  exception  involves 
written,  factual,  unambiguous 
information  as  to  income,  net  worth. 
dependency  or  mantal  status  which  is 
provided  by  the  benefiaary  or  his/her 
fiduciary  with  knowledge  or  notice  that 
the  information  would  be  used  to 
calculate  benefits  and  where  the  legal 
standards  applied  to  this  information 
are  numencal  m  nature.  When  a 
beneficiary  reports  such  information, 
advance  notice  of  an  adverse  action 
based  on  that  information  would  not  be 
required. 

The  third  exception  involves  failure  to 
return  a  requtr*:d  eligibility  verification 
report  Courts  have  previously  held  that 
adverse  action  based  on  failure  to  return 
an  annual  income  questionnaire  requires 
only  contemporaneous  notice. 

The  fourth  exception  involves 
evidence  received  by  the  VA  which 
reasonably  indicates  Ihdt  the 
beneficiary  is  deceased.  In  such  cases 
pre-termmation  notice  would  clearly  be 
ineffective  and  unnecessary.  In  the  case 
of  all  four  exceptions  to  the  advance 
notice  provisions,  notice 
contemporaneous  with  the  adverse 
action  will  be  required  except  in  three 
specific  cases  of  beneficiary  death.  If  the 
VA  receives  a  death  certificate,  a 
terminal  hospital  report  or  a  claim  fur 


VA  buna!  benefits  m  connection  with  a 
beneficiary's  death,  no  notice  of  award 
termination  (contemporaneous  or 
otherwise)  will  be  required. 

Section  3-103(c|  of  the  proposed 
regulation  sets  forth  a  claimant's  or 
beneficiary's  right  to  a  heanng  With 
minor  format  and  gender-neutral 
changes.  5§  3.103(c)ll)  and  3.103(c|(2) 
are  simply  a  restatement  of  Ihe  current 
rule  with  minor  modifications. 
consistent  with  the  present  hearing 
procedures.  Section  3.103{e)  has  also 
been  retained  with  minor  format  and 
gender-neutral  changes  and  is 
redesignated  as  S  3  103(0 

Our  review  for  the  purpose  of 
improving  due  process  procedures 
identified  38  CFR  3.105  as  one  regulation 
that  needed  significant  revision  in  order 
to  afford  beneficianes  adequate  notice 
when  retjuclions  or  discontinuances  of 
benefits  are  being  contemplated.  The 
amendment  being  proposed  would 
require  that  prior  to  any  reduction  or 
disct>ntinuance  of  benefits  under  §  3.105 
the  beneficiary  would  have  to  be 
provided  advance  written  motice  of  die 
proposed  adverse  action  and  a  period  of 
60  days  in  which  to  submit  evidence  for 
the  purpose  of  showing  thai  the  adverse 
action  should  not  be  taken.  In  addition, 
if  a  predetermination  hearing  is 
requested  within  30  days  of  the  notice  of 
proposed  adverse  action,  benefits  would 
be  continued  at  the  previously 
established  level  until  the  hearing  is 
held  (or  reasonably  afforded)  and  a  final 
determination  is  made  concerning  Ihe 
proposed  adverse  action. 

At  the  expiration  of  the  60-day  period 
noted  above  or  following  the 
predetermination  heanng.  whichever  is 
later,  a  final  decision  would  be  made. 
The  beneficiary  would  be  notified  of  the 
final  decision,  and.  where  the  effective 
dale  of  reduction  or  discontinuance  is 
linked  to  a  date  of  notice  to  the 
beneficiary,  the  effective  date  would  be 
linked  to  the  date  of  notice  of  the  final 
decision.  Otherwise,  the  effective  date 
of  reduction  or  discontinuance  would  be 
in  accordance  with  38  CFTl  3,500-3-503. 

We  are  also  proposing  to  amend 
§S  3  109  and  3  110  concerning 
computation  of  the  time  limits  withm 
which  claimants  or  beneficiaries  are 
required  to  provide  evidence  or  respond 
to  requests  for  evidence.  The  current 
provisions  of  §}  3.109|a]|1)  and 
3.109(a)(2)  are  positive  statements  as  lo 
time  limits  for  filing  evidence,  but 
t  3  109(b)  is  a  negative  statement  as  lo 
occurrences  which  will  not  extend  time 
limits.  This  is  inconsistent  with  the  VA's 
usual  practice  of  issuing  regulations  that 
are  positive  in  lone  und  is  also 
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inappropriate  virith  respect  to  due 
process. 

If  claimants  or  beneficiaries  are  no! 
furnished  notice  of  the  time  limits  within 
which  they  are  required  to  act.  it  is 
unreasonable  to  penalize  them  for 
faihng  to  act  within  those  time  limits. 
We  are.  therefore,  proposing  lo  amend 
§  3.109(bl  to  positively  state  those 
occurrences  which  will  extend 
regulatory  lime  limits.  The  proposed 
amendment  provides  that  failure  to 
notify  a  claimant  or  beneficiary  of  the 
time  limit  within  which  evidence  must 
be  submitted  to  perfect  a  claim  or  to 
challenge  an  adverse  agency  decision 
will  extend  the  time  limit  for  such  action 
in  accordance  with  S  3. 110.  We  also 
propose  to  amend  S  3.110  by  adding  a 
new  S  3.110(b)  lo  provide  that,  in 
computing  the  time  limit  within  which  a 
claimant  or  beneficiary  must  act.  Ihe 
first  day  of  the  specified  period  shall  be 
Ihe  dale  of  mailing  of  notification  to  the 
claimant  or  beneficiary  of  the  action 
required  and  Ihe  lime  limil  therefor,  and 
that  the  dale  of  the  letter  of  notification 
shall  be  considered  the  date  of  mailing. 

In  unpublished  opinions  ihe  VA 
General  Counsel  held  that,  where 
entitlement  to  benefits  is  established  on 
the  basis  of  a  liberalizing  law  or  VA 
administrative  issue,  retroactive 
benefits  could  be  paid,  under  certain 
circumstances,  for  up  to  one  year  prior 
lo  Ihe  dale  of  receipt  of  an  original  claim 
under  Ihe  provisions  of  §  3.114[a} 
(undigested  General  Counsel  opinion. 
May  .%  19B4.  on  the  subject  of  38  CFR 
3.114;  undigested  General  Counsel 
opinion.  |uly  17, 1984.  on  the  subject  of 
38  CFR  3.114).  The  opinions  noted  that 
the  legislative  hi8lor\'  of  the  statutory 
authority  for  this  regulation  (38  U.S.C. 
3010lg))  indicated  an  intent  that 
retroactive  payments  be  available  lo 
individuals  who  were  "potential 
beneficianes"  on  Ihe  effective  date  of 
Ihe  liberalizing  law  or  VA  Issue 
regardless  of  whether  they  had 
previously  filed  a  claim  for  such 
benefits.  We  are.  therefore,  proposing  lo 
amend  S  3.n4(a)  lo  clarify  that  in  order 
to  be  entitled  lo  retroactive  benefits 
under  this  section  a  claimant  must  have 
met  all  of  Ihe  eligibility  criteria  for  Ihe 
liberalized  benefit  on  the  effective  date 
of  Ihe  liberalizing  law  or  VA  issue  and 
that  such  eligibility  existed  continuously 
from  that  date  lo  the  dale  of  claim  or 
administrative  determination  of 
enlitlement.  The  proposed  amendment 
also  provides  that  Ihe  provisions  of 
S  3.114(a)  are  applicable  to  original  and 
reopened  claims  as  well  as  claims  for 
increase. 

The  Administrator  hereby  certifies 
that  these  proposed  regulatory 


amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act. 
5  U.S.C.  601-612.  The  reason  for  this 
certification  is  that  these  amendments 
would  not  directly  affect  any  small 
entities-  Only  VA  beneficiaries  would  be 
directly  affected.  Therefore,  pursuant  lo 
5  U.S.C.  605(b).  these  amendments  are 
exempt  from  the  initial  and  final 
regulatory  fiexibility  analysis 
requirements  of  sections  603  and  604. 

In  accordance  with  Executive  Order 
12291.  Federal  Regulation,  the 
AdmlnistTfllor  has  determined  that  these 
proposed  regulatory-  amendments  are 
nonmajor  for  Ihe  following  reasons: 

(1)  They  will  not  have  an  annual 
effect  on  the  economy  of  SlOO  million  or 
more- 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices. 

(3)  They  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  In 
domestic  or  export  markets. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  are  64. 100. 
64-101.  64.104,  64.105,  64.106,  64.109  and 
64,110. 

Lisl  of  Subjects  in  38  CFR  Pari  3 

Administrative  practice  and 
procedure.  Claims.  Handicapped.  Health 
care.  Pensions,  Veterans 
Administration. 

Approved:  Septembers,  14*8. 
Tfaotnas  K.  Tuniage, 
AdminisUvUfr, 

3B  CFR  Part  3.  Adjudication,  is 
proposed  lo  be  amended  as  set  forth 
below: 

PARTS— (AMENDED] 

1.  Section  3-iaT  is  revised  lo  read  as 
follows 

S  3.103    Procedural  due  process  and 
appellate  rtghte. 

(a)  Statement  ofpoUcy.  Every 
claimant  has  the  right  to  written  notice 
of  the  decision  made  on  his  or  her  claim, 
the  right  to  a  hearing,  and  the  right  of 
representation.  Proceedings  before  the 
VA  are  ex  parte  in  nature,  and  il  is  the 
obligation  of  the  VA  lo  assist  a  claimant 
in  developing  the  facts  pertinent  to  the 
claim  and  to  render  a  decision  which 
grants  every  benefit  that  can  be 
supported  in  law  while  protecting  the 
interests  of  Ihe  Government-  The 
provisions  of  this  section  apply  lo  all 
claims  for  benefits  and  relief,  and 


decisions  thereon,  wilhin  the  purview  of 
Part  3  of  this  chapter- 

(b)  The  right  to  notJce.~-{\]  Ceueral 
Claimants  are  entitled  to  notice  of  any 
decision  made  by  Ihe  VA  affecting  the 
payment  of  benefits  or  Ihe  granting  of 
relief.  Such  notice  shall  clearly  set  forth 
the  decision  made,  any  applicable 
effective  dale,  the  reasonis)  for  the 
decision,  the  righl  to  a  hearing  on  any 
issue  involved  in  the  claim,  Ihe  nghl  of 
representation  and  the  right,  as  well  as 
the  necessary  procedures  and  lime 
limils.  lo  initiate  an  appeal  of  ihe 
decision. 

(2)  Pre-lermination/ reduction  notice. 
Except  as  otherwise  provided,  no  award 
of  compensation,  pension  or 
dependency  and  indemnity 
compensation  shall  be  terminated. 
reduced  or  otherwise  adversely  affected 
unless  the  beneficiary  has  been  notified 
of  such  adverse  action  and  has  been 
provided  a  period  of  60  days  in  which  to 
submit  evidence  for  the  purpose  of 
showing  that  the  adverse  action  should 
nol  be  taken. 

[3]  Exceptions.  Pre-lermination/ 
reduction  notice  is  not  required  but 
notice  contemporaneous  with  the 
adverse  action  is  required  when: 

|i|  Benefit  checks  are  relumed  as 
undeliverable, 

(ii)  An  adverse  action  is  based  solely 
on  wntten.  factual,  unambiguous 
information  as  to  mcome.  nel  worth, 
dependency  or  marital  status  provided 
by  the  beneficiary  or  his  or  her  fiduciary 
with  knowledge  or  notice  that  such 
information  would  be  used  to  calculate 
benefits,  and  the  legal  standards  applied 
lo  this  information  are  numerical  in 
nature, 

(iii)  An  adverse  action  is  based  upon 
the  beneficiary's  or  fiduciary's  failure  to 
relum  a  required  eligibility  verification 
report,  or 

(iv)  Evidence  reasonably  indicates 
that  a  beneficiary  is  deceased-  However. 
in  the  event  that  the  VA  has  received  a 
death  certificate,  a  terminal  hospilal 
report  verifying  the  death  of  a 
beneficiary  or  a  claim  for  VA  burial 
benefits,  no  notice  of  termination 
(contemporaneous  or  otherwise)  will  be 
required. 

(c)  The  right  to  a  heanog.  (1)  Upon 
request  a  claimant  is  entitled  to  a 
hearing  at  any  time  on  any  issue 
involved  in  a  claim  within  the  purview 
of  Part  3  of  this  chapter-  The  VA  will 
provide  the  place  of  hearing  in  the  VA 
office  having  original  furisdiction  over 
the  claim  or  at  the  VA  office  nearest  the 
claimant's  home  having  adjudicative 
functions,  and  will  provide  VA 
personnel  who  have  original 
determinative  authorily  of  SDch  issues  lo 
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conduct  the  hearing  and  be  responsible 
for  establishment  and  preservation  of 
the  hearing  record.  Hearings  m 
connection  with  proposed  adverse 
actions  and  appeals  shall  be  held  before 
VA  personnel  having  original 
determinative  authority  who  did  not 
participate  in  the  proposed  action  or  the 
decision  being  appealed.  All  expenses 
incurred  by  the  claimant  in  connection 
with  the  hearing  are  the  responsibility  of 
the  claimant. 

[2]  The  claimant  is  entitled  to  produce 
witnesses  and  all  testimony  will  be 
under  oath  or  affirmation.  The  purpose 
of  a  hearing  is  to  permit  the  claimant  to 
introduce  into  the  record  in  person  any 
available  evidence  which  the  claimant 
may  consider  material  and  any 
arguments  and  contentions  with  respect 
to  the  facts  and  applicable  law  which 
the  claimant  may  consider  pertinent.  It 
is  the  responsibility  of  the  VA  personnel 
conducting  the  heanngs  to  explain  fully 
the  issues  and  suggest  the  submission  of 
evidence  which  the  claimant  may  have 
overlooked  and  which  would  be  of 
advantage  to  the  claim.ant's  position.  Tn 
assure  clanty  and  completeness  of  the 
hearing  record,  questions  which  are 
directed  to  the  claimant  and  to 
witnesses  are  to  be  framed  to  explore 
fully  the  basis  for  claimed  entitlement 
rather  than  with  an  intent  to  refute 
evidence  or  to  discredit  testimony.  In 
cases  in  which  the  nature,  ongin.  or 
degree  of  disability  is  in  issue,  the 
claimant  may  request  visual 
examination  by  a  physic^itin  designated 
by  the  VA  and  the  physician's 
observations  will  be  read  into  the 
record. 

(d)  Subnufision  of  evidence  Any 
e^.ldence  whether  documentary, 
testimonial,  or  in  other  form,  offered  by 
the  claimant  in  support  of  a  claim  and 
any  issue  a  claimant  may  raise  and  any 
Cf)ntention  or  argument  a  claimant  may 
offer  with  respect  thereto  are  to  be 
included  m  the  records 

(el  The  nght  to  representation. 
Subject  to  the  provisions  of  55  14.626 
through  14.637  of  this  chapter,  claimants 
are  entitled  to  representation  of  iheir 
choice  at  every  stage  m  the  prosecution 
of  a  claim. 

If)  Notification  of  decisions.  The 
claimant  or  beneficiary  will  be  notified 
m  writing  of  decisions  affecting  the 
pa>ment  of  benefits  or  granting  relief. 
Notice  will  include  the  reason  for  the 
decision  and  the  date  it  wiU  be  effective 
as  well  as  the  right  to  a  hearing  subject 
to  paragraph  (c)  of  this  section.  The 
notification  will  also  advise  the  claimant 
or  benericiar>'  of  the  right  to  initiate  an 
appeal  by  filing  a  Notice  of 
Disagreement  which  will  entitle  the 
individual  to  a  Statement  of  the  Case  for 


assistance  in  perfecting  an  appeal. 
Further,  the  notice  will  advise  him  or  her 
of  the  periods  in  which  an  appeal  must 
be  initiated  and  perfected.  (See  Part  19, 
Subpart  B,  of  this  chapter  on  appeals.) 

3.  Section  3.105  is  amended  by 
revising  the  last  sentence  in  paragraph 
(d),  paragraphs  (e|  and  (f).  and  adding 
paragraphs  (g)  and  (h).  to  read  as 
follows. 

§3.105    Revision  of  (toclslon. 

(d)  '  '   '  Unless  otherwise  provided 
in  paragraph  (K.  -J  this  section,  if 
additional  evidence  is  not  received 
within  that  period,  final  rating  action 
will  be  taken  and  the  award  will  be 
reduced  or  discontinued,  if  in  order, 
effective  the  last  day  of  the  month  in 
which  a  60-day  period  from  the  date  of 
notice  to  the  beneficiary  of  the  final 
rating  action  expires. 

lAuthonty  MU.S.C.  3012lb)(6)) 

(e)  Reduct:on  in  evaluation — 
compensation.  Where  the  reduction  in 
evaluation  of  a  service-connected 
disability  or  empluyabihty  status  is 
considered  warranted  and  the  lower 
evaluation  would  result  m  a  reduction  or 
discontinuance  of  compensation 
payments  currently  bping  made,  a  rating 
proposing  the  reduttuin  of 
discontinuance  will  be  prepared  setting 
forth  all  material  facts  and  reasons.  The 
beneficiary  will  be  notified  at  his  or  her 
latest  address  of  record  of  the 
contemplated  action  and  furnished 
detailed  reasons  therefor,  and  will  be 
given  60  days  for  the  presentation  of 
additional  evidence  to  show  that 
compensation  payments  should  be 
continued  at  their  present  level.  Unless 
otherwise  provided  in  paragraph  (h)  of 
this  section,  if  additional  evidence  is  not 
received  within  that  period,  final  rating 
action  will  be  taken  and  the  award  will 
be  reduced  or  discontinued  effective  the 
last  day  of  the  month  in  which  a  eo-day 
period  from  the  date  of  notice  to  the 
beneficiary  of  the  final  rating  action 
expires. 

{Authority:  38  U^C.  30l2{b)(6)) 

(fl  Reduction  in  evaluation— pension. 
Where  a  change  in  disability  or 
employabllity  warrants  a  reduction  or 
discontinuance  of  pension  payments 
currently  being  made,  a  rating  proposing 
the  reduction  or  discontinuance  will  be 
prepared  setting  forth  all  material  facts 
and  reasons.  The  beneficiary  will  be 
notified  at  his  or  her  latest  address  of 
record  of  the  contemplated  action  and 
furnished  detailed  reasons  therefor,  and 
will  be  given  80  days  for  the 
presentation  of  additional  evidence  to 
show  that  pension  benefits  should  be 


cuntinued  at  their  present  level.  Unless 
otherwise  provided  in  paragraph  (h)  of 
this  section,  if  additional  evidence  is  not 
received  within  that  period,  final  rating 
action  will  be  taken  and  the  award  will 
be  reduced  or  discontinued  effective  the 
last  day  of  the  month  in  which  the  final 
rating  action  is  approved. 

(Aulhonty.  38  U.S.C  3012(b)(5)) 

(gl  Other  reductions/discontinuances. 
Except  as  otherwise  specified  at 
5  3-103(bK3)  of  this  pari,  where  a 
reduction  or  discontinuance  of  benefits 
is  warranted  by  reason  of  information 
received  concerning  income,  net  worth, 
dependency,  or  marital  or  other  status,  a 
proposal  for  the  reduction  or 
discontinuance  will  be  prepared  selling 
forth  alt  material  facts  and  reasons.  The 
beneficiary  will  be  notified  at  his  or  her 
latest  address  of  record  of  the 
contemplated  action  and  furnished 
detailed  reasons  therefor,  and  will  be 
given  60  days  for  the  presentation  of 
additional  evidence  to  show  that  the 
benefits  should  be  continued  at  their 
present  level  Unless  otherwise  provided 
in  paragraph  (h)  of  this  section,  if 
additional  evidence  is  not  received 
within  that  period,  final  adverse  action 
will  be  taken  and  the  award  will  be 
reduced  or  discontinued  effective  as 
specified  under  the  provisions  of 
§S  3.500  through  3.503  of  this  part. 
lAuthorily:  38  U.S.C  3012) 

(h)  Predetermination  hearings.  (1)  In 
the  advance  written  notice  concerning 
proposed  actions  under  paragraphs  (dj 
through  (g)  of  this  section,  the 
beneficiary  will  be  informed  that  he  or 
she  will  have  an  opportunity  for  a 
predetermination  hearing,  provided  thdt 
a  request  for  such  a  hearing  is  received 
by  the  VA  within  30  days  from  the  date 
of  notice.  If  a  timely  request  is  received, 
the  VA  will  notify  the  beneficiary  in 
writing  of  the  time  and  place  of  the 
hearing  within  a  reasonable  time  in 
advance  of  the  scheduled  hearing  date 
The  hearing  will  be  conducted  by  VA 
personnel  who  did  not  participate  in  the 
proposed  adverse  action  and  who  will 
bear  the  decision  making  responsibility. 
tf  a  predetermination  hearing  is  timely 
requested,  benefit  payments  shall  be 
continued  at  the  previously  established 
level  pending  a  final  determination 
concerning  the  proposed  action. 

(2)  Following  the  predetermination 
procedures  specified  in  this  paragraph 
and  paragraph  (d|(,  (e).  (f)  or  {g)  of  this 
section,  whichever  is  applicable,  final 
action  will  be  taken.  If  a 
predetermination  hearing  was  not 
requested  or  if  the  beneficiary  failed  to 
report  for  a  scheduled  predetermination 
hearing,  the  final  action  will  be  based 
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solely  upon  the  evidence  of  record.  If  a 
predetermination  hearing  was 
conducted,  the  final  action  will  be  based 
on  evidence  and  testimony  adduced  at 
the  hearing  as  well  as  the  other 
evidence  of  record  including  any 
additional  evidence  obtained  following 
the  hearing  pursuant  to  necessary 
development.  Whether  or  not  a 
predetermination  hearing  was 
conducted,  a  written  notice  of  the  final 
action  shall  be  issued  to  the  beneficiary. 
setting  forth  the  reasons  therefor  and  the 
evidence  upon  which  it  is  based.  Where 
a  reduction  or  discontinuance  of 
benefits  is  found  warranted  following 
consideration  of  any  additional 
evidence  submitted,  the  effective  date  of 
such  reduction  or  discontinunce  shall  be 
as  follows: 

(li  Where  reduction  or  discontinuance 
W.19  proposed  under  the  provisions  of 
paragraph  (d)  or  |e)  of  this  section,  the 
effective  date  of  final  action  shall  be  the 
last  day  of  the  month  in  which  a  eO-day 
period  from  the  date  of  notice  to  the 
beneficiary  of  the  final  action  expires. 

(ii)  Where  reduction  or 
discontinuance  was  proposed  under  the 
provisions  of  paragraph  (f)  of  this 
section,  the  effective  date  of  final  action 
shall  be  the  last  day  of  the  month  in 
which  such  action  is  approved. 

(iii)  Where  reduction  or 
discontinuar'""  was  proposed  under  the 
provisions  of  paragraph  (g)  of  this 
section,  the  effective  date  of  final  action 
shall  be  specified  under  the  provisions 
of  55  3.500  through  3.503  of  this  part. 
(Authority  38  U.S.C  3012) 

4.  In  5  3  109.  paragraph  (b)  is  revised 
and  an  authonty  cilaiion  is  added,  to 
read  as  follows: 

5  3.109    TtmaUmn. 

(b)  Failure  to  furnish  notice  of  tune 
limit.  Failure  to  furnish  a  claimant  or 
beneficiary  notice  of  the  time  limit 
within  which  evidence  must  be 
submitted  to  perfect  a  claim  or  challenge 
an  adverse  VA  decision  shall  extend  the 
lime  limit  for  such  action  m  accordance 
with  the  provisions  of  5  3110  of  this 
part 
(Aulhonty:  38  U,S.C.  210(c|| 

5.  Section  3110  is  revised  and  an 
authority  citation  is  added,  to  read  as 
follows: 

5  3.1  to    Computation  of  ttme  Ibnlt 

(a)  In  computing  the  time  limit  for  any 
action  required  of  a  claimant  or 
beneficiary,  including  the  fiUng  of  claims 
or  evidence  requested  by  the  VA.  the 
first  day  of  the  speafied  period  will  be 
excluded  and  the  last  day  included.  This 
rule  is  applicable  in  cases  in  which  the 


time  limit  expires  on  a  workday.  Where 
the  time  limit  would  expire  on  a 
Saturday.  Sunday,  or  holiday,  the  next 
succeeding  workday  will  be  included  in 
the  compulation. 

(b)  "The  first  day  of  the  specified 
period"  referred  to  in  paragraph  (a)  of 
this  section  shall  be  the  date  of  maiiing 
of  notification  to  the  claimant  or 
beneficiary  of  the  action  required  and 
the  time  limit  thereof.  The  date  of  the 
letter  of  notification  shall  be  considered 
the  date  of  mailing  for  purposes  of 
computing  time  limits.  As  to  appeals, 
see  i  19.129  of  this  chapter. 

(Authority:  38  US  C.  210(c)) 

6.  Section  3.114(a)  is  revised  to  read  as 

follows: 

53.114    Change  of  law  or  VA  Issue. 

(a)  Effective  date  of  award.  Where 
pension,  compensation,  or  dependency 
and  indemnity  compensation  is  awarded 
or  increased  pursuant  to  a  liberalizing 
law.  or  a  liberalizing  VA  issue  approved 
by  the  Administrator  or  by  the 
Administrator's  direction,  the  effective 
date  of  such  award  or  increase  shall  be 
fixed  m  accordance  with  the  facts 
found,  but  shall  not  be  earlier  than  the 
effective  date  of  the  act  or 
administrative  issue  In  order  to  be 
eligible  for  a  retroactive  payment  under 
the  provisions  of  this  paragraph  the 
evidence  must  show  that  the  claimant 
met  all  eligibility  criteria  for  the 
liberalized  benefit  on  the  effective  date 
of  the  liberahzing  law  or  VA  issue  and 
that  such  eligibility  existed  continuously 
from  that  dale  to  the  date  of  claim  or 
administrative  determination  of 
entitlement.  The  provisions  of  this 
paragraph  are  applicable  to  original  and 
reopened  claims  as  well  as  claims  for 
increase. 

(1)  If  a  claim  is  reviewed  on  the 
initiative  of  the  VA  within  1  year  from 
the  effective  date  of  the  law  or  V.A 
issue,  or  at  the  request  of  a  claimant 
received  within  1  year  from  that  date, 
benefits  may  be  authorized  from  the 
effective  date  of  the  law  or  VA  issue. 

(2)  If  a  claim  is  reviewed  on  the 
initiative  of  the  VA  more  than  1  year 
after  the  efleclive  date  of  the  law  or  VA 
issue,  benefits  may  be  authorized  for  a 
period  of  1  year  pnor  to  the  date  of 
administrative  determination  of 
entitlement. 

(3)  If  a  claim  is  reviewed  at  the 
request  of  the  claimant  more  than  1  year 
after  the  effective  date  of  the  law  or  VA 
issue,  benefits  may  be  authorized  for  a 
period  of  1  year  prior  to  the  dale  of 
receipt  of  such  request 


(Authority:  38  U5.C  3010(g)) 

*     «     .     •     • 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141  and  142 

I FRL  3456-1) 

National  Primary  Drinking  Water 
Regulations;  Filtration  and 
Disinfection;  Turtrtdlty.  Giardla 
Lamblia.  Viruses.  Legionella,  and 
Heterotrophic  Bacteria:  Total 
Coliforms:  Availability 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability^ 

summary:  On  Novetnber  3. 1967.  EPA 
proposed  surface  waler  Uealment 
requirements  and  a  national  primary 
dnnking  water  regulalion  for  total 
coliforms.  plus  maximum  contaminant 
level  goals  for  certain  microbiological 
contaminants  under  the  Sate  Drinking 
Water  Act  (52  FR  42178  and  52  FB 
422241.  On  Mav  6. 1988.  EPA  published  a 
notice  of  availability  (53  FR  16348). 
which  solicited  specific  data,  offered 
additional  regulatory  options  for 
comment,  and  clarified  and  corrected 
statements  made  in  the  November  3. 
1987,  proposals. 

EPA  has  prepared  outlines  which 
summarize  the  provisions  which  the 
Agency  is  considenng  including  in  the 
final  rules  for  surface  water  treatment 
requirement  and  lota!  coliforms.  To 
receive  a  copy  of  the  outlines,  contact 
the  Safe  Drinking  Water  Hotline, 
telephone  (800)  426-4791  or  (202)  382- 
5533.  in  Washington.  DC. 

Dale  Sepleml'fr  19.  laas. 
William  A-  W'liiltinjiliia. 
..tcf;ni:.4.<.s;.sfi7/::  Adnii/astrator  for  Walcr. 
|FR  Doc  88-22182  Tiled  9-27-88;  8:45  am) 
BHUMC  COOC  ISH-SM) 


40  CFR  Part  180 

IPP  8E3M7/P462;  FRL-3451-71 

Pesticide  Tolerance  for  2^  1- 
(Ethoxyimino)butyl  1-H  2^Ethylfhio) 
propyl  )-3-Hy<Jroiey-2-Cyc)ohexene- 1  - 
one 

AGENCY:  Environinental  Protection 
.Agency  (EPA). 
action:  Proposed  rule. 
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SUMMARY:  This  document  proposes  that 

d  lolerdnr.e  be  established  for  the 

combiend  residues  of  the  herbicide  2-(l- 

(elhoxyimino)-buty!i-5-[2- 

(ethyIthio|propyl]-3-hydroxy-2- 

cyc!nhexene-l-one  and  its  metabolites 

(referred  to  in  this  document  as 

"sethoxydim")  in  or  on  the  raw 

aj2hcultural  rommodity  lentils.  The 

regulation  to  establish  a  maximum 

permissible  level  for  residues  of  the 

herbicide  in  or  on  the  commodity  was 

requested  m  a  petition  submitted  by  the 

Interregional  Research  Project  No.  4 

>(!R-»). 

DATE:  Comments,  identified  by  the 

document  control  number  (PP  8E3597/ 

P462I,  should  be  received  on  or  before 

Oc'ober  26.  I9d8. 

ADDRESS:  By  mail,  submit  written 

comments  to: 

Public  Docket  and  Freedom  of 

Infurmation  Section,  Field  Operations 

Division  (TS-757C).  Office  of  Pesticide 

Programs.  Environmental  Protection 

Agency.  401  M  Street.  S\V,, 

Washington.  DC  2t>460. 

In  person,  bnng  comments  to: 
R  )Lim  246  CM  S2. 1921  Jefferson  Davis 

H;ghway.  Arlington.  V.A  22202. 

Information  submitted  as  a  comment 
concerning  ihis  document  may  be 
cl3:med  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
[CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  m  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  throught  Fnday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail: 
Hnyt  [amerson.  Emergency  Response 

and  Minor  Use  Section  (TS-767C). 

Registration  Division.  Environmental 

Protection  Agency.  401  M  Street.  SW.. 

Washington.  DC  20460. 

Office  location  and  telephone  number: 
Room  716  CM  ^2.  1921  {efferson  Davis 

Highway,  Arlington.  VA  22202.  (703)- 

537-2310 
SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Pro)ecl  No.  4  (IR- 
4J,  New  lersey  Agncultural  Experiment 
Station.  P.O-  Box  231.  Rutgers 
University.  New  Brunswick.  N]  08903. 
submitted  pesticide  petition  8E3597  to 
EPA  on  behalf  of  Dr.  Robert  H. 


Kupelian,  National  Director,  IR-4 
Project,  and  the  Agricultural  Experiment 
Stations  of  Idaho  and  Washington. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  propose  the 
establishment  of  a  tolerance  for  the 
combined  residues  of  the  herbicide  2-[l- 
(ethoxyimino)butyl  1-5-12- 
iethyIthio)propyll-3-hydroxy-2- 
cyclohexene-1-one  and  its  metabolites 
containing  the  2-cyciohexen-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  the  raw  agricultural  commodity 
lentils  at  20  0  parts  per  million  (ppm). 
The  petition  was  later  amended  to 
propose  30.0  ppm. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought.  The  toxtcological 
data  considered  in  support  of  the 
proposed  tolerance  include: 

1.  A  6-month  dog  feeding  study  with  a 
no-observed-effect  level  (NOEL)  of  2 
milligrams  (mgl/kilogram  (kg)/day 
(equivalent  to  60  ppm). 

2.  2-year  chronic  feedtng/oncogenicity 
study  in  rats  with  a  NOEL  equal  to  or 
greater  than  360  ppm  (equivalent  to  18 
mg/kg/day.  highest  dose  tested]  and  no 
oncogenic  effects  observed  under  the 
conditions  of  the  study  at  all  dose  levels 
tested  (40. 120.  and  360  ppm). 

3.  A  2-year  chronic  feeding/ 
oncogenicity  study  in  mice  with  a  NOEL 
of  120  ppm  (equivalent  to  18  mg/kg/day) 
and  no  oncogenic  effects  observed 
under  the  conditions  of  the  study  at  all 
dose  levels  tested  (0.  40, 120,  360,  and 
1,080  ppml. 

4.  A  two-generation  reproduction 
study  in  rats  with  a  NOEL  for 
reproductive  effects  at  54  mg/kg/day 
and  a  NOEL  for  systemic  effects  at  18 
mg/kg/day. 

5.  A  teratology  study  in  rats  with  no 
observed  teratogenic  effects  at  250  mg/ 
kg/day  (highest  dose  tested)  and  a 
NOEL  of  40  mg/kg/day  for  maternal 
toxicity. 

6.  A  teratology  study  in  rabbits  with  a 
NOEL  for  teratogenic  effects  and 
maternal  toxicity  at  160  mg/kg/day. 

7.  Mutagenicity  studies  including 
recombinant  assays  and  forward 
mutations  in  B.  suhtiJis,  E.  coli.  and  S. 
typhimurium  (negative  at  concentrations 
of  chemical  to  100  percent),  and  a  host- 
mediated  assay  (mouse)  with  5. 
typhimurium  (negative  at  2,5  grams  (g)/ 
kg/day  of  chemical). 

8.  A  metabolism  study  in  rats  which 
showed  negligible  accumulation  and 
rapid  excretion  of  the  chemical. 

The  acceptable  daily  intake  (ADI). 
based  on  the  6-month  dog  feeding  study 


NOEL  of  2.0  mg/kg/day  and  using  a  100- 
fold  safety  factor,  is  calculated  to  be 
0.02  mg/kg  of  body  weight/day.  The 
theoretical  maximum  residue 
contribution  (TMRC)  from  existing 
tolerances  for  uses  of  sethoxydim  is 
calculated  to  be  0  012959  mg/kg/day. 
The  current  action  will  increase  the 
TMRC  by  0-0O0O36  mg/kg/day  (0.3 
percent).  Published  tolerances  utilize 
64.87  percent  of  the  ADI.  the  current 
action  will  utilize  an  additional  0.2 
percent. 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method,  gastiquid 
chromatography  using  a  sulfur-spectfic 
flame  phntometnc  detector,  is  available 
for  enforcement  purposes.  Analytical 
enforcement  methods  are  currently 
available  in  the  Pesticide  Analytical 
Manual  (PAM).  Vol.  11.  There  are 
currently  no  actions  pending  against  the 
continued  registration  of  this  chemical. 

No  secondary  residues  in  meat.  milk, 
poultry,  or  eggs  are  expected  because  of 
label  restrictions  prohibiting  grazing  or 
feeding  treated  lentils  to  livestock. 
Based  on  the  information  and  data 
considered,  the  Agency  concludes  thai 
the  tolerance  will  protect  the  public 
health.  Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
40B(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  (PP  8E3597/P462).  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Docket  and  Freedom  of 
Information  Section,  at  the  address 
given  above  from  8  am.  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U,S.C.  601-6121.  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
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or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  signiHcant 
economic  Impact  on  a  substantial 
number  of  small  entities.  A  ceriificatton 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Recording  and 
recordkeeping  requirements. 

Daled:  September  13. 1988. 
Edwin  F.  Tlniworth. 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

PART  180— (AMENDEDI 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authorily:  21  USC.  346a. 

2.  Section  180.412(a)  is  amended  by 
adding  and  alphabetically  inserting  the 
raw  agricultural  commodity  lentils,  to 
read  as  follows: 

§  1ft0.412    2-{HEttKH(ylmino)butyl|-M2- 
(ethytth)o)propyl  h3-hydroxy-2- 
cyclot>exen»-1-one;  tolerances  for 
residues. 

(»!•   •   • 

Part* 

ConwnodMM  per 


|ffl  Doc.  8fl-C1696  Filf«  9-27-S8;  8:45  am) 

WUMG  CODC  e$«0-«0-M 


40  CFR  Part  261 

IDockal  No.  SW-FRL  3455-61 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste:  Proposed  Denial 

AGCNCV:  Environmental  Protection 

ARimcy. 

action:  Proposed  rule  and  request  for 

comment- 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
proposing  to  deny  a  petition  submitted 
by  Weirlon  Steel  Corporation.  Weirton. 
West  Virginia,  to  exclude  certain  solid 
wastes  generated  at  its  facility  from  the 
lists  of  hazardous  wastes  contained  in 
40  CFR  261.31  and  261.32.  This  action 
responds  to  a  delisting  petition 


submitted  under  40  CFR  260.20.  which 
allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  268. 124. 
270.  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  under  40  CFR 
260.22,  which  specifically  provides 
generators  the  opportunity  to  petition 
the  Administrator  to  exclude  a  waste  on 
a  "generator-specific"  basis  from  the 
hazardous  waste  lists.  Today's  proposed 
decision  is  based  on  an  evaluation  of 
waste-specific  information  provided  by 
the  petitioner. 

The  Agency  is  also  proposing  the  use 
of  a  fate  and  transport  model  and  its 
application  in  evaluating  the  waste- 
specific  information  provided  by  the 
petitioner.  This  model  has  been  used  in 
evaluating  the  petition  to  predict  the 
concentration  of  hazardous  constituents 
released  from  the  petitioned  waste,  once 
it  IS  disposed  of. 
DATES:  EPA  is  requesting  public 
comments  on  today's  proposed  decision 
and  on  the  applicability  of  the  fate  and 
transport  model  used  to  evaluate  the 
petition.  Comments  will  be  accepted 
until  November  14. 1988.  Commenis 
postmarked  after  the  close  of  the 
comment  period  will  be  stamped  "late." 
Any  person  may  request  a  hearing  on 
the  proposed  decision  and/or  the  model 
used  in  the  petition  evaluation  by  filing 
a  request  with  Joseph  Carra.  whose 
address  appears  below,  by  October  13. 
1988.  The  request  must  contain  the 
information  prescribed  in  40  CFR 
2f».20(d). 

ADDRESSES:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  shou)d  be 
sent  to  the  Docket  Clerk.  Office  of  Solid 
Waste  (OS-305).  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington  DC  20460.  A  third  copy 
should  be  sent  to  jim  Kent.  Varianci-s 
Section.  Assistance  Branch.  PSI'D/OSW 
(OS-343).  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington. 
DC  20460.  Identify  your  comments  at  the 
top  with  this  regulatory  docket  number 
••K-B8-WSDP-n'FFF." 

Requests  for  a  hearing  should  be 
addressed  to  Joseph  Carra.  Director. 
Permits  and  State  Programs  Division. 
Office  of  Solid  Waste  |OS-,140|.  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washington.  DC  20480. 

The  RCRA  regulatory  docket  for  this 
proposed  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Isub-basemeni). 
Washington.  DC  20460.  and  is  available 
for  viewing  from  9:00  a.m.  to  4:00  p  m.. 
Monday  through  Friday,  excluding 
Federal  holidays.  Call  (202)  475-9327  for 
appointments.  The  public  may  copy 


material  from  any  regulatory  docket  at  a 
cost  of  SO. 15  per  page. 
FOR  FURTHER  INFORMA'HON  CONTACT 
For  general  information,  contact  the 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346.  or  at  (202)  382-3000.  For  technical 
information  concerning  this  notice, 
contact  Ms.  Linda  Cessar.  Office  of 
Solid  Waste  (OS-343).  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington.  DC  20480.  (202) 
475-9828. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Authority 

On  January  16. 1961.  as  part  of  its  final 
and  interim  fma)  regulations 
implementing  section  3001  of  RCRA 
EPA  published  an  amended  list  of 
hazardous  wastes  from  non-specific  and 
specific  sources.  This  list  has  been 
amended  several  times,  and  is  published 
in  40  CFR  261.31  and  261.32.  These 
wastes  are  listed  as  hazardous  because 
they  typically  and  frequently  exhibit  one 
or  more  of  the  characteristics  of 
hazardous  wastes  identified  in  Subpart 
C  of  Part  261  (/.e.,  ignilabilily. 
corrosivily.  reactivity,  and  extraction 
procedure  (EPl  toxicity)  or  meet  the 
criteria  for  listing  contained  in  40  CFR 
261.11  (a)(2)  or  (a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be.  For  lliis  reason.  40  CFR 
260.20  and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  from  a 
particular  generating  facility  should  not 
be  regulated  as  a  hazardous  waste. 

To  have  their  wastes  excluded. 
petitioners  must  show  that  wastes 
generated  at  their  facilities  do  not  meet 
anv  of  the  criteria  for  which  the  wastes 
v%ere  listed.  See  40  CFR  260  :2|a)  and 
the  background  documents  for  the  listed 
wastes.  In  addition,  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984  require  the  Agency  to  consider  any 
factors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  Accordingly,  a 
petitioner  also  must  demonstrate  that 
the  waste  does  not  exhibit  any  of  the 
hazardous  characteristics  [i.e.. 
ignitabilily.  reactivity,  corrosivity.  and 
EP  toxicity),  and  must  present  sufficient 
information  for  the  Agency  to  determine 
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wMher  (hi?  waste  contains  any  (Xher 

lii\u:dr,;s  dl  hazardous  tevels.  See  40 
CFR  ifia^iaj.  42  L.S.C.  BfliljO.  dixJ  Uic 
bar.Kgroiiini  documenls  for  Ihe  Ixsttii 
wastes.  Aliboujjh  washes  wh>ch  ant' 
"delisted"  [;>.,  exduded)  have  been 
evaluated  to  detenaiiie  whether  oi aot 
they  exhibit  any  of  the  characteristics  of 
hazardous  wastes,  generators  resiain 
obligated  !o  determine  whether  or  wA 
their  waste  remains  non-haKardoiis 
based  on  the  hazardous  waste 
charactensitics. 

In  addition  to  w»stp«  Irsff^  nn 
hazardous  in  40  CFR  281.31  aiid  261  J». 
residues  frnm  the  treatment,  storage,  or 
disposal  of  listed  hazardous  wastes  and 
mixtures  Cdntaiaintj  hazardous  wastes 
also  are  eligible  for  ejurlusjon  and 
remain  hazardous  wastes  until 
excluded.  See  40  CFR  261  J(c)  and  (d|l2| 
The  Siibslaii'ive  siantlard  ftif  ■'delisting ' 
a  trealmenl  residue  or  a  mijtture  is  the 
sane  as  previously  described  for  UsLi^ 
wastes. 

ft  Approadi  Used  to  Evaluate  This 

Pet:tioa 

In  raakirig  a  deKsting  determination, 
the  Ai^nc>'  evahialea  each  petitiotied 
waste  against  the  hsting  criteria  and 
factors  cited  in  40  CFR  281.11  (aJtZ)  and 
|all3).  If  the  Ajiency  beKeves  thai  the 
waste  remains  harardons  based  on  the 
factors  for  which  the  waste  was 
originally  listed.  EP.A  wilt  projmse  to 
deny  the  petition.  If.  however,  ^t 
.^Hency  agrees  with  H>e  petitioner  that 
the  waste  is  non+aMrdona  wrrti  respect 
to  the  orii^nal  Hstmg  cnterio,  H'A  then 
will  eratsale  *e  waste  with  respect  to 
other  factors  o€  criteria,  if  there  is  a 
.-easainable  basis  to  belieTe  that  wch 
additional  factors  could  came  the  waste 
; )  be  hazardous.  The  Affency  considers 
whether  the  waste  is  acntely  toKir,  end 
oonstders  ttie  toxicity  of  the 
constituents,  the  axwentrationof  the 
constitulents  in  the  waste.  tiu?ir 
tendency  to  misrabe  and  to 
bioaocimmla  le,  tfaeir  persistence  in  the 
envinmnwnt  once  released  from  the 
waste,  plausible  and  specific  types  of 
manaj^osent  of  the  peiitioned  waste,  the 
quanli tie*  of  waste  generated,  and  any 
other  addilxinal  factors  whidi  saay 
diarsctenze  the  petitiooed  waste. 

The  Agency  is  prttposmg  to  nse  such 
utforTQalion  to  ideaofy  plausible 
exposure  rotite*  for  hazardoys 
constituents  present  in  the  waste,  and  a 
proposu«  lo  use  a  particolar  fate  and 
transport  model  lo  predict  the 
concealralton  of  hazardous  constilueots 
that  may  be  released  from  the  petiinned 
waste  after  disposal  and  lo  determuK 
the  polenilai  inpaci  of  the  unre^^ated 
disposals  of  Weirlon  s  pehuoned  waste 
on  huaiaii  health  aixl  the  emtronraenl. 


Specifically,  the  mudel  will  b>^  used  lo 
predict  conipliance'P'iint  cnn  cent  rat  ions 
which  will  be  compared  iiirectW  to  the 
health-based  levels  ufted  m  lietKtinu 
deosoo  nvikuiK  for  partM:3il'jr  hacarJous 
constitaents. 

EPA  beKeves  Ihat  Itte  proposed  modH 
reprenents  a  reawmaWe  worst  .r.a^e 
waste  disp'Mal  acenario  for  the 
petitioned  waste,  and  that  a  reasonahle 
woTst-rasesnenano  is  apprrrjiriate  when 
evaluatins  whether  a  waste  should  be 
relieved  of  the  prote*^ivp  manaxenwnt 
constraints  of  RCRA  SoO'itleC  Beraose 
a  dehsted  waste  is  no  limaer  sub>ect  lo 
hazanloBS  waste  control,  the  Agency  is 
generally  vaable  to  predict  and  does  not 
control  how  a  W8st»-  will  be  manai^ed 
after  detstmg  Therelon-  ETA  curri.-ntfy 
believes  that  n  is  inappmpnale  to 
consider  extensive  sile-ipeciric  farJors 
For  example,  a  generator  ray  pi-tiliun  the 
Agerny  for  dehsling  of  a  oit-tjil 
hydroxide  sludge  which  is  currently 
bt^utg  oiaoaged  ic  an  on-site  lanjfiil  and 
provide  data  on  the  nea.'est  drmlung 
water  well  permeaijilily  of  the  aquifer, 
disperstvilies,  etc.  If  the  A^^cy  were  lo 
base  its  evaJuaJton  Si.>W^y  on  ihiHB  stIc- 
speciHc  faiitors.  the  Agency  su^t 
ciindude  that  the  waste,  at  that  specific 
location,  cannot  affect  the  closest  well. 
and  the  A^ncy  ntijjhl  grant  the  petitjoa. 
Ltpoo  promulation  of  the  exlcuslon, 
however,  the  generator  is  under  no 
obligation  to  continue  lo  niana,ge  the 
waste  at  the  onsile  landfill.  In  fad.  it  is 
likely  thai  the  (jeneralor  will  either 
choose  lo  send  the  delisted  waste  off- 
site  immediately,  or  will  eventually 
reach  the  capacity  of  the  on-site  facility 
and  8ob«e«?oe«11y  send  the  waste  off-site 
to  a  facility  which  may  have  very 
different  hydropeoloistical  aiKl  exposwe 
con<htK»fwi, 

The  Agenry  also  considers  the 
applicabihty  of  ground-water  monitoring 
data  to  its  evaluation  of  delistii^ 
petitions.  In  thra  case,  the  Aj^ency 
determined  that,  because  Weirton  is 
seeking  s  delisting  fur  waste  contained 
in  two  on-site  surface  impoundments, 
Rroundwater  munitoring  data  collected 
from  the  area  where  the  petitioner 
stores  the  waste  should  be  availahle  lo 
determine  whether  hszardoiis 
constituents  have  mignitf.d  from  the 
units  to  the  ondeHyvng  ground  water. 
Becasoe  the  petitioned  wastes tream  is 
stored  onute.  grtnmd- water  data 
collected  Iroai  iiioailonn«  wells  would 
ordinBtily  be  cowipared  directly  to  the 
levels  of  ret^ulatory  coor«m  for 
pvticular  hazardous  coastitaents 
detected  in  the  Krouid  water  This 
analysM  wrnld  help  lo  charscteme  the 
poteotia!  ijopect  (i  f  acM  of  the 
unregulated  disposal  at  WeirKxi  s  waste 


on  human  health  jirwl  ihe  environment 
However.  Weirton  has  not  installed  a 
i.:roiind-water  mtmiloring  system  as 
required  by  5  26S  Subpart  F,  nor  have 
they  submitted  any  ground  water 
monitorittgdnla  [the  Agency  previously 
requested  thai  Weirton  supply  all 
available  groundwater  monitoring 
data).  As  a  result,  the  Agesicy  is  unabhj 
to  assess  the  actual  effects  thai 
Weirlon's  waste  may  have  had  on  the 
aqnifer  underlying  the  surface 
impoundments. 

Finally,  the  Hazardous  and  Solid 
Waste  Amendments  of  1<>M  specifically 
require  the  Agency  to  provide  notice 
and  an  opportunity  for  comment  before 
granting  or  denying  a  final  exdnsion. 
Thus,  a  fmal  decision  will  not  he  mndt- 
on  this  petition  proposed  today  imlil  all 
public  commenls  (iocluduig  those  at 
requested  hearings,  if  any)  are 
address<<d 

II.  Disposition  of  Pafifion 

Weirton  Steel  Cn/pomijan.  Weirioa, 
West  Vi/gwia 

1  Petition  for  F.xdusion 

Weirton  Steel  Corporation  (Weirton). 
tecated  in  Weirton.  West  Virginia,  is 
involved  in  the  electroplating  of  sheet 
carbon  steel.  Weirton  petitioned  the 
Agency  to  excluse  its  wastewater 
treatment  sludge,  presently  listed  as 
Fi'A  Hazardous  Waste  No.  PBOB— 
"Wastewater  treatment  sludges  from 
electroplating  operations  excepl  from 
the  following  processes:  (1)  Sulfuric  acid 
anodizing  of  aluniimim:  |2)  tin  plating  on 
carbon  steel;  13)  zinc  plating  (segregiiled 
basis)  on  carbon  steel:  (4)  aluminum  or 
zinc-aluminum  plating  on  carbon  steel. 
(5|  cleaning/stripping  asuiua ted  with 
tin.  zinc  and  aluminum  plating  on 
carbon  sleel,  and  16)  chemirjil  etching 
and  milling  of  aluminum."  The  listed 
constituents  of  concern  for  1^006  was1«.-s 
are  cadmium,  hexavalent  chromium 
nickel,  and  cyanide  fcomplexed). 
Weirton  petitioned  to  exclude  its  waste 
because  il  iloes  not  believe  thai  the 
waste  meets  the  criteria  for  which  il  was 
listed.  Weirton  also  believes  that  its 
treatment  process  genera les  a  ooci- 
hazardous  waste  because  the 
constituents  of  cotxxra  although 
present  in  the  waste,  are  in  an 
essentiaiiy  immobile  form.  Weirton 
further  believes  (hat  the  waste  is  not 
ha,Tardous  for  any  other  reason  Ri^view 
of  tliit  petition  included  consnieratiofi  nf 
the  oiiginal  listing  criteria,  as  wHI  as  tiw 
additional  factors  required  by  the 
liaiardous  and  Solid  Waste 
Anendments  of  1984  See  section  JZZ  of 
the  Amemlmeiiis.  42 1' S  C  (SWllfl  and 
40  CFR  2(n.22(dH2H4)  Today's 
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proposal  lo  deny  this  petilion  for 
delisting  is  Ihe  result  of  the  Agency's 
evaluation  of  Weirton's  petition. 

2.  Background 

Weirlon  peiitioned  Ihe  Agency  to 
exclude  its  wastewater  treatment  sludge 
on  |uly  B,  1982  In  support  of  its  petilion, 
Weirton  submitted  (1)  detailed 
descriptions  of  its  manufacturing  and 
waste  tn  alment  processes:  (2)  a  list  of 
all  the  raw  materials  used  in  both  the 
manufacturing  and  treatment  processes; 

(3)  total  constituent  analyses  data  for 
the  listed  constituents  and  lead,  and 
Oily  Waste  EP  (OWF,P)  leaahate 
analyses  data  for  all  Ihe  EP  toxic  metals; 

(4)  total  constituent  analyses  for  1,1.1- 
trichloroethane  (1.1.1-TCA);  (5)  results 
from  total  oil  and  grease  analyses  on 
representative  waste  samples:  and  (6) 
results  from  analyses  for  the 
characteristics  of  ignilability, 
corrosivity,  and  reactivity. 

The  manufacturing  processes  al 
Weirton  which  generate  the  waste  are 
chromium  and  nickel  electroplating  on 
carbon  sleel.  The  wastewater  from  the 
electroplating  processes  is  collected  and 
neutralized  by  the  addition  of  a  lime 
slurry.  The  wastewater  then  is  split  and 
pumped  to  two  separately  operated 
surface  impoundments  |;.e,  operating  in 
parallel)  for  precipitation  of  the  metal 
hydroxide  sludge.  Effluent  from  Ihe  two 
surface  impoundments  are  discharged 
through  National  Pollution  Discharge 
Elimination  System  (NPDESl  permitted 
outflow.  Weirton  claims  that  the  settled 
metal  hydroxide  sludge  eventually  will 
be  dredged  from  Ihe  impoundments  and 
transported  to  an  off-site  landfill  for 
disposal. 

To  collect  representative  samples 
from  surface  impoundments  like 
Weirton's.  petitioners  are  normally 
requested  to  divide  each  unit  into  four 
quadrants  and  randomly  collect  five  fuU- 
depth  core  samples  from  each  quadranL 
The  five  full-depth  core  samples  are 
then  composited  (mixed)  by  quadrant  to 
produce  a  total  of  four  composite 
samples  (per  impoundment).  See  'Test 
Methods  for  Evaluating  Solid  Wastes: 
Physical/Chemical  Methods."  U.S.  EPA 
Office  of  Solid  Waste  and  Emergency 
Response.  Publication  SW-846  (third 
edition).  November  1986.  and  "Petitions 
lo  Delist  Hazardous  Wastes— A 
Guidance  Manual. "  U.S.  EPA.  Office  of 
Solid  Waste.  IEPA/530-SW-85-003). 
April  1985. 

Weirton  collected  a  total  of  fourteen 
composite  samples  (seven  from  each 
impoundment)  of  the  wastewater 
treatment  sludge  contained  in  its  two 
on-site  surface  impoundments.  Each 
impoundment  measures  315  feet  (length) 


X  92  feel  (width)  x  14  feel  (depth). 
Weirton  initially  collected  eight 
perimenter  grab  samples  (four  from  each 
impoundment)  using  a  weighted  bucket, 
and  mixed  (i  e..  composited)  the  eight 
samples  into  four  half-pond  (i.e., 
impoundment)  composites.  Each  half- 
pond  composite  was.  therefore, 
comprised  of  two  perimenter  samples. 

The  Agency  required  Weirton  to 
collect  additional  samples  in  order  to 
analyze  the  waste  for  the  OWEP 
leachate  concentrations  of  the  EP  toxic 
metals,  nickel,  and  cyanide  (sec  below), 
and  for  the  tolal  constituent 
concentration  of  1.1.1-TCA  (Wastes 
having  more  than  ope  percent  total  oil 
and  grease  may  either  have  significant 
concentrations  of  the  constituents  of 
concern  in  the  oil  phase,  which  may  not 
be  detected  using  the  standard  EP 
leuchate  procedure,  or  the  concentration 
of  oil  and  grease  may  be  sufficient  to 
coat  the  solid  phase  of  Ihe  sample  and 
interfere  with  the  leaching  of  metals 
from  the  sample.  For  this  reason,  the 
Agency  uses  the  OWEP  methodology 
when  oil  and  grease  content  exceed  one 
percent.  See  SW-&46  method  number 
1330.)  Therefore.  Weirton  collected  eight 
composite  samples  (four  from  each 
impoundment)  dividing  each 
impoundment  width-wise  into  four 
sections  and  collecting  five  full-depth 
core  samples  from  each  section.  Each 
core  sample  was  collected  by  drivmg  a 
coring  device  through  the  waste  until  the 
bottom  of  the  impoundment  w-as 
reached  (approximately  fourteen  feet). 
The  five  full-depth  core  samples  were 
collected  at  60  foot  intervals  along  each 
transect  and  compohited,  resulting  a 
total  of  four  composite  samples  from 
each  impoundment.  Two  additional 
composite  samples  [one  from  each 
impoundment)  were  collected  by 
dividing  the  impoundments  in  half 
(width-wise)  and  collecting  five  full- 
depth  core  samples  from  the  middle 
transect  at  60  fool  intervals.  The  full- 
depth  core  samples  then  were 
composited  (by  impoundment). 

Weirton  claims  that  the  14  composite 
samples  (composed  of  58  discrete 
samples:  8  perimeter  grab  samples,  and 
50  full-depth  core  samples)  adequately 
assess  anv  variation  in  constituent 
concentrations,  both  because  ten  of  the 
fourteen  composite  samples  were  full- 
depth  (thus  representing  possible 
variation  in  constituent  concentrations 
over  lime),  and  because  no  significant 
changes  have  been  made  to  the  raw 
materials,  the  plating  process,  the  water 
usage,  or  the  wastewater  treatment 
process  before,  during,  or  since  the 
period  when  the  sampling  was 
conducted. 


Although  Weirton  did  not  randomly 
collect  full-depth  core  samples  of  Ihe 
impounded  wasle,  EPA  believes  that 
Weirton's  "fixed  grid"  [i.e..  collecting 
samples  along  the  transect  of 
geometrical  divisions)  method  of 
collecting  core  samples  is  capable  of 
characterizing  constituent 
concentrations  where  the  wastes 
sampled  are  uniform  and  homogeneous. 
Fixed  grid  sampling  would  not  be 
appropriate  to  characterize  wastes  thai 
are  non-uniform  and  non-homogeneous 
(;.e.,  generated  by  different  or  changing 
manufacturing  and  waste  treatment 
processes).  In  this  case,  although  the 
Agency  does  nol  believe  thai  the 
samples  necessarily  would  have  been 
sufficient  to  characterize  the 
impoundment  completely.  EPA  believes 
that  the  samples  are  sufficient  to 
provide  data  indicating  that  the  waste  is 
hazardous  (see  below). 

3.  .Agency  Analysis 

Using  SW-846  method  number  3540. 
Weirton  determined  that  its  waste  had  a 
maximum  oil.  and  grease  content  of  2.8 
percent.  In  order  to  assess  the 
concentrations  of  metals  in  the  waste's 
oily  phase,  the  EP  analyses  were 
modified  in  accordance  with  the  Oily 
Waste  EP  (OWEP)  methodology.  See 
SW-846  method  number  1330.  Weirton 
used  SW-846  method  numbers  713IV 
7420  and  9010  to  quantify  the  tolal 
constituent  concentrations  (i.e..  mass  of 
constituent  per  mass  of  waste)  of 
cadmium  chromium,  lead,  nickel,  and 
cyanide  in  the  four  half-pond  composili-s 
(first  round!,  and  SW-846  method 
number  1330  (OWEP)  to  quanufy  the 
leachable  concentrations  (i.e.  mass  of 
constituent  per  unit  volume  of  extract) 
of  all  the  EP  toxic  metals  in  Ihe  ten 
composite  samples  of  their  waste 
(second  round)  Table  1  presents  the 
maximum  total  constituent 
concentration  of  cadmium,  chromium, 
lead,  nickel,  and  cyanide.  Table  2 
presents  the  maximum  OWEP  leachate 
values  of  Ihe  EP  toxic  metals,  nickel, 
and  cyanide.  Weirton  used  SW-846 
method  number  8240  to  determine  the 
total  constituent  concentration  of  1,1.1- 
TCA.  Using  a  detection  limit  of  10  ug/kg. 
1,1,1-TCA  was  nol  detected  in  any  of 
the  ten  composite  samples  collected 
during  the  second  sampling  period,  these 
detection  limits  represent  the  lowest 
concentrations  quantifiable  by  Weirton 
when  using  the  appropriate  SW-846 
analytical  methods  to  analyze  its  wasle. 
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Table  t  — M*xwiai  ToT*t  Co»isTmje«T 
coocentwattoxs  wnstewhteh 

Tbe»tmb«t  Sludge 


rtifiynifm 

B400 
044 

IPVirt 

Mv;toil 

23 

Table   Z— Maximum  Oily  W»ste   EP 
Le»CM«TE  CoMcetownTioxs 

Wastewater  TntATVEHT  Sluocse 


ConstifeiBrts 

OWEP 

lmrtmit\ 
concBotn- 

■JJV 

Raniim                            

1  1 

071 

M.^' 

'1  17 

%».(» 

15-1 

';^«»i«yD 

Cvarade     

'4.9 

9  by  asawmnq  a  Owtow  *aciw  of  146 

irta^eo  o^  an  oil  and  ^aaae  avttB«  oi  2^  peccant) 
a*^  a  meoreI)caj  *'Ofg»-case  earning  it  lOC'  perci^l 

""icRs  0'  Srftf  Wasle,  Jyiy  2S.  1986  .r  the  RCRA 
c^xitic  docket) 

\lit:\fjrXniia  halts  may  vary-  ttocotdmi^  to 
the  waste  and  wdste  matrix  btin^ 
.indKzed,  ;,£■ .  the  "cleanliness"  of  waste 
IT..J  trices  vanes  and  "dnTy"  wasle 
nciTrices  may  cause  interferences,  thus 
mi'TTTijettie  detection  timil.) 

The  Agency  requires  tfral  a  mmimnm 
'  :"  Trrm  pepr^sentwln^  samphe3  be 
.■nal^TH  for  both  rti«  to^al  oonahtw^nt 
t'jflc^ntratiorwof  a1!rt»^  EPloxic 
n;t  Tdls,  nicket  cynaide.  and  reactive 
s  ilfide.  aod  the  £P  leachable  (standanJ 
u:  Qiiy  Waste  EP)  conoeatratiOQi  of  all 
the  EP  tuxic  metals.  mofceL  and  cyanide 
l-ssing  dtft<il}ed  water  m  tiie  cyanxie 
e\frdCt»on(. 

VVeirtun  also  submitted  a  list  »f  ciii 
:  j'.v  matendis  used  iq  t(s  maiw£iK-Jurtnt^ 
..  ul  waste  treatment  prcwesses.  Thia  lu^ 
indicated  Uut  no  otiit^  hiizardous 
H'jiistituents  uf  concern,  other  than  1.1.1- 
TCA  aod  the  metals  tested  for.  are  used 
in  Weirron's  processes.  Based  on  the 
r>-siJts  of  characteristics  testing,  none  of 
t.he  samples  analyzed  exhibited  the 
diarartpTTSt^cs  of  ijiriilahiiitT, 
corrrrsiviTv  ar  rparti\-it\-  S*^40CFR 
2fri  n,  261  23.  and  261  23 

Wflirtcm  submitted  a  signed 
oertifTcatiun  stating  that  ba»ed  on  the 
dimensions  of  its  two  impoundments. 


fiigether  the  tivo  rmpoundrnpnts  cfrntain 
a  maximBni  nf  TO.OOO  tons  of  wastewater 
tnratmwrt  sludge.  The  Ai?ency  reviews  a 
petttroner's  estimatt^  and.  an  ocrnsjon, 
hds  reqnested  a  pt'titioner  to  re-evahiate 
estimated  waste  volume  EPA  accepts 
Weirton's  certified  estimate  of  32.000 
tons  (approximately  31.604  cubic  yards). 

EP.A  does  not  generally  verify 
suhmitted  test  daU  be/ore  propofiin^ 
deiislini^  deoaaiu,  and  has  not  venHed 
the  data  apaa  wtuch  il  propo*es  to  deny 
VVetrtoo  •  exclusion.  The  sworn 
affidavit  siihiMtted  with  the  petilKm 
binds  the  petitioner  to  present  truthful 
and  accunite  resalts.  Tik  Ai^ency. 
however,  has  prevnusly  condwded  a 
spol-checic  sampling  af>d  analysis 
program  (o  verify  the  rcyrpsentatiye 
nature  of  the  data  for  some  pf^rentaye 
of  the  submitted  petitHm.i,  and  may 
selffcl  to  vTsit  facihtws  proposed  for 
exclusion  as  part  of  this  program 

4.  Aj^^ency  Evahiabon 

The  Agency  is  currently  developing  a 
fate  and  transport  model  to  evalule  the 
potentiai  beiiavujr  of  wastes  managed  in 
surface  uupoujidizumls.  However,  tius 
model  13  not  ready  for  evahMiting 
dehslinfj  pehtions  As  a  reiiuit  the 
.Agency  has  ebatuated  the  petjtKioed 
vsaste  usiOK  Its  verticui  and  honzxmtal 
«prMd  (Vite)  landfill  modd  '  See  5ti  KR 
7062  (Febraary  20.  19051.  SO  FR  4W96 
(November  27.  19SSi.  and  the  RCKA 
pubbc  docket  for  a  detailed  deacnptuwi 
of  the  VHS  model  afwi  its  paramet4*rs 
As  explained  bekyw.  the  Afiency  fe<4s 
that  the  VHS  mode!,  at  this  time,  ts 
adequate  far  this  dehstmg  petition.  The 
Agents  requests  rrmnnents  on  the  use  of 
the  VHS  model  as  appMed  to  the 
evaluation  fif  Weirt^m's  waste 

The  primary  difTefenct?  expected 
betweca  the  VHS  model  lused  for  the 
petttioaed  wast£j  and  a  sarface 
impound  nkKlel  it  the  consMieration  (ia 
the  impourKifuent  HKxieJj  of  hydrauiic 
riead.  sotylion  rptardation.  aiKJ 
liu^ui^  Hydraulic  ht»d  a  expected  to 
caaae  hiccher  complianoe  point 
luicentrationa.*  SorpiioiL  retardatioa 


'  Wbpn  the  Agency  believes  ihax  she  sur£a£c 
impoundmcnl  mndttl  is  •uTTicientty  d«ve1t»pc>d  lor 
lieliflting  decwrnn  nuAins.  ti  tmrnth  lo  drtrjitw  i» 

connnm  on  iv  dwdtl  SiribMC|MBi  u*e  of  thp 
mod«l  m  Ttie  rwMtuHQon  irf  ^Motic  artwtia* 

Alto.  Hut  afifirDpnjitaaeu  oi  lU  u$t  Lx^^atx  »pai-siu- 
petition  will  W  u>R»id«tvd 

■  Hydrautic  he^d  tends  Turce  leachiite  mte  \he 
aqiiifet,  duphcmg groaiid  w»ier  and  resahmg  in 
poiFnItatly  hiftber  con  centra  tiong  at  tfae  T^cfy'or 
Weil  li.e-  iMtapUnnce  poinij. 


and  clo^ny  nn  the  othei"  haiKJ.  are 
expected  to  result  m  krwer 
concentrations  of  the  contaminnnts."  To 
some  extent,  the  mechanisms  of 
sorption,  retardation,  and  clogging  wil^ 
counteract  hydraulic  head.  Until  the 
ongoing  development  of  the  surface 
impoundment  model  is  completed,  it  is 
difficult  to  predict  what  ifapact.  if  any. 
these  ct»mpeJing  mechanisms  wiTl  have 
on  the  calcuiation  of  compliance  point 
concentrations  EPA  feels  that  to  delay 
petition  evaluations  until  such  time  as 
other  an<Uytical  tools  [such  as  the 
surface  impoundiaeal  nwdt;)  discussed 
abovel  are  developed  would  result  in 
the  curtailoienl  of  debsling  petition 
protaeasing.  Delay  is  particularly 
unwarranlBd  where,  as  here,  il  is  not 
clear  thai  the  new  analytical  tool  would 
predict  differeoi  conslitueni 
concentrations  and/' or  cban^  EPA's 
conclusion 

Furtberraofe.  EPA  beiteves  that  the 
VliS  model  18  cuireotly  adeqoate  to 
asiidsa  the  reaaaaai>le  worst-caae 
dicnosaJ  acenanu  of  wastes  at  surfact? 
imp.nuMlments  t^ecauee  (he  VilS  landrdt 
mj'iei  18  ccn»«rvBtive  in  hU  its 
Mssumptiona.  Specifically,  the  VHS 
landfill  model  does  not  acoouat  for  the 
Uidy  reductiuo  m  the  total 
( ••Qceotrations  of  hazardoos 
(»nsMtfii'nts  occnrriQ^  Ihrouxh 
\  uidtih^atian  and  deKrsdatioQ.  thereby 
providinji  an  ctdditional  autrj^  of  safety. 
reganUess  f)f  whether  the  waste  is 
disposed  of  to  a  iandidt  or  sar^ce 
tmpoundBienl  scenario.  Consequently. 
the  Af^ency  believes  that  the  appbcation 
of  the  VHS  acxlel  in  this  case. 
adequately  protects  human  health. 

In  this  case,  the  Ajje^ry  used  the  VHS 
model  to  evaluate  the  mobility  of  all  the 
hazardous  inotyanK.  ronslituents  frrnn 
Weirtons  wasiewaler  treatment  s^tidge 
The  Ajtency's  evaluation,  using  the 
waste  voKrine  of  31,604  onhic  yards  and 
the  maximum  mi+ri^e  metal 
concentrations  lOWKP  karhate 
concentrattotM)  of  all  the  inorpanir 
constituents  of  concern  in  Lhe  VHS 
model,  has  generated  the  nomphantre- 
point  crmcentratitms  shown  in  Table  3 
The  Agenry  did  fM^l  eniluate  thp 
mobility  of  1.1.1-TCA  from  Weirton's 


'  Sorplwn  and  NriAndalMa  of  du«QlvfiJ 
con1«mtnRnla  with  The  kqiufer  sabda  mcounlered 
Ihrough  mtjiravinn  tn  thr  fmii>d  ma  m  lewd  to 
reilucr  thr  cunc^nl rations  of  the  conT*aii»anl  n  ike 
aqtufer  Ciggpag oocmw  in  mtrimot  MumimimtiMlM 
vihifRvilhet  Dneowterul  bltin  out  lo  the 
impoundment  baliom  ma>erialit  or  »*hen  Fine 
m«len«l  ■Ht^s  «i  th^  h<p*1»iw  nt  the  HW|nwi>w1w'rw* 
A  pJtealia*  w— ll  ai  da«ioB  >■  the  W*enaR«f  tlw 
tiydraalic  oonducbMt\  W  t^  impooMinMii  tnttiMn 
Rwlenal  to  thM  which  approschei  lb«  b>dr»ubc 
eonduciivtty  of  cliiy,  thus  rvducinji  fh»  le«Vage  of 
impoundmenl  liquid  into  the  aquifer. 
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waste  because  it  was  not  delected  in  the 
waste  using  the  appropriate  SW-846 
analytical  test  method.  The  Agency 
believes  that  it  is  inappropriate  to 
evaluate  non -detectable  concentrations 
of  a  constituent  of  concern  in  its 
modeling  efforts  if  the  non-detectable 
value  was  obtained  using  the 
appropriate  analytical  method. 
Specifically,  if  a  constituteni  cannot  be 
detected  {when  usin^  the  appropriate 
analytical  method}  the  Agency  assumes 
that  the  constituent  is  no  present  and 
therefore  does  not  present  a  threat  to 
either  human  health  or  the  environment. 

Tabi^   3 —VHS:   Calculated   Compu- 

ANCE-POINTT    CONCE^^r  RATIONS    USTEO 

AND       Non-Listed       Constituents 

WASTEWATER  TREATMENT  SlUDGE 


Arsenic- 

Banum _. 

Cadmum... 
Ovortiwm  . 
Le«d 


Merajiy„ 

Nchel™- 


&otaowjni_. 

Cyanide   . 


I    concern 
(ma/11         <"*B'^>' 


0.13 

otr 

0.15 

0.11 

DM 

O.00O1 

0.18 

23 

aos 

0-77 


oos 

10 
001 

oos 

005 

0002 

O50 

005 

0.0 1 

0,7 


>  See  ■'Vocktu  Report  on  Heam>-Based  Re^utaiory 
Levels  and  SotubMes  Used  n  the  Evatuation  of 
OKsDng  PeM«ns,"  Jifie  8.  1968,  m  tho  RCflA 
putMtcdockel 

The  waste  exhibited  arsenic 
cadmium,  chromium,  cyanide,  lead. 
silver,  and  selenium  levels  at  the 
compliance  point  in  excess  of  the 
health-based  levels  used  in  delisting 
decision  making.  The  barium,  mercury, 
and  nickel  levels  al  the  compliance 
point  are  below  the  health-based  levels. 

Because  the  concentration  of  total 
cyanide  is  96.3  mg/kg,  the  concentration 
of  reactive  cyanide  will  be  below  the 
Agency's  interim,  standard  of  250  ppm. 
See  "Interim  Agency  Threshold  for 
Toxic  Gas  Generation."  July  12. 1985. 
internal  Agency  memorandum  in  the 
RCRA  public  docket.  Lastly,  a  total 
constituent  analysis  for  reactive  sulfide 
was  not  performed.  Because  the  Agency 
believes  that  sulfide  is  a  likely 
constituent  of  concern  in  Weirton's 
waste,  (he  Agency  is  unable  to 
determine  whether  the  lota!  constituent 
concentration  of  reactive  sulfide  is 
below  the  Agency's  interim  standard  of 
500  ppm.  See  interim  Agency  Threshold 
for  Toxic  Gas  Generation."  July  12.  1985. 
tnlema!  Agency  memorandum  in  the 
RCRA  public  docket. 

The  Agency  concluded  after  reviewing 
Weirton's  processes  and  raw  materials 


list,  that  no  other  hazardous  constituents 
of  concern  are  being  used  by  Weirton. 
and  that  no  other  constituents  of 
concern  are  likely  to  be  present  or 
formed  as  reaction  products  or  by- 
products of  Weirton's  waste.  In 
addition,  based  on  the  test  results 
submitted  by  the  petitioner,  pursuant  to 
$  200.22.  the  waste  does  not  exhibit  any 
of  the  characteristics  of  ignilability. 
corrosivity.  or  reactivity.  See  40  CFR 
261.21.  261.22.  and  261.23. 

5.  Conclusion 

The  Agency  believes  that  Weirton  has 
failed  to  demonstrate  that  its 
impoundment  sludge  is  not  hazardous. 
The  potential  for  arsenic,  cadmium. 
chromium,  lead,  selenium,  silver,  and 
cyanide  to  lead  from  the  waste  al 
concentrations  above  the  health-based 
levels  used  in  delisting  decision  making 
has  caused  the  Agency  to  conclude  that 
the  waste  is  hazardous.  Although 
Weirton's  sampling  plan  did  not  follow 
the  EPA  protocol  in  thai  samples  were 
not  randomly  collected  from  even,- 
quadrant,  the  Agency  believes  that  the 
samples  collected  from  the  surface 
impoundment  indicate  that  Weirton's 
wastewater  treatment  sludge  contains 
concentrations  of  arsenic,  cadmium, 
chromium,  lead,  selenium,  silver,  and 
cyanide  at  levels  of  regulatory  concern. 
Further.  Weirton  has  failed  to  provide 
substantial  additional  information  to 
characterize  its  waste  fully. 

The  Agency,  therefore,  is  proposing 
that  Weirton's  waste  continue  to  be 
considered  hazardous,  as  it  could 
present  a  hazard  to  human  health  and 
the  environment.  The  Agency  proposes 
to  deny  an  exclusion  to  Weirton  f5teel 
Corporation,  located  in  Weirton.  West 
Virginia,  far  its  wastewater  treatment 
sludge,  generated  and  stored  in  its  two 
surface  impoundments,  descnbed  in 
their  petition  as  F-PA  Hazardous  Waste 
No.  F(X>6.  If  the  proposed  rule  becomes 
effective,  the  wastewater  treatment 
sludge  would  continue  to  be  subject  to 
regulation  under  40  CFR  Paris  260 
through  208.  and  to  the  permitting 
standards  of  40  CFR  Part  270. 

III.  EffecUve  Date 

This  rule,  if  promulgated,  will  become 
effective  immediately.  The  Hazardous 
and  Solid  Waste  Amendments  of  1984 
amended  section  3010  of  RCRA  to  allow 
rules  to  become  effective  in  less  than  six 
months  when  the  regulated  community 
does  not  need  the  six-month  period  to 
come  into  compliance.  That  is  the  case 
here,  since  this  rule,  if  promulgated, 
would  not  change  the  existing 
requirements  for  persons  generating 
hazardous  wastes.  This  facility  has  b^-en 
obligated  to  manage  its  waste  as 


hazardous  during  the  Agency  s  review 
of  their  petition.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately  under  the 
Administrative  Procedures  Act. 
pursuant  to  5  U.S.C-  553(dl. 

IV.  Regulatory  Impact 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory'  Impact 
analysis.  The  proposed  denial  of  this 
petition,  if  promulgated,  will  not  impose 
an  economic  burden  on  this  facility 
since  prior  to  submitting  and  during 
review  of  the  petition,  this  facility 
should  have  continued  to  handle  their 
waste  as  hazardous.  The  denial  of  their 
petition,  if  promulgated,  would  mean 
that  they  are  to  continue  managing  their 
waste  as  hazardous  in  the  manner  in 
which  they  have  been  doing, 
economically  and  otherwise.  There  is  no 
additonal  economic  impact,  therefore. 
due  lo  today  8  rule.  This  proposal  is  not 
a  major  regulation,  therefore,  no 
Regulatory  Impact  Analysis  is  required. 

V.  Regulatory  Flexibilit>  Act 

Pursuant  to  the  Regulatory  FlexibiHly 
Act.  5  U.S.C.  601-612.  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  il  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  thai  the  rule  will  not 
have  a  significant  economic  impact  on  a 
subslaotiul  number  of  small  entities. 

This  amendment,  if  promulgated,  will 
not  have  an  adverse  economic  impact 
on  small  entities.  The  facility  included  m 
this  notice  may  be  considered  a  small 
entity,  however,  this  rule  only  affects 
one  facility  in  one  industrial  segment. 
The  overall  economic  impact,  therefore, 
on  small  entities  would  be  small. 
Accordingly,  I  hereby  certify  that  this 
proposed  regulation,  if  promulgated,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
enlities.  This  regulation,  therefore,  does 
not  require  a  regn!alor>-  flexibility 
analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  malenals.  Waste 
treatment  and  disposal.  Recycling. 
Authority:  Sec  3001  RCRA,  42  VS.C.  6S21. 
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Dd'^  StpiemberZl.  198a. 
Joseph  Cannon, 

Actwg  Assistant  Administrator,  Office  of 
Solid  WostP  and  Emergency  Response. 
|FR  Dof..  88-22187  Filed  9-27-88;  MS  ami 
WLUNG  COOC  eSW-SIMi 


40  CFR  Pari  261 

[SW-FRL-3455-7] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Denial 

AGEMCV:  Envtromnentat  Protection 

Agency. 

action:  Proposed  rule  and  request  for 

comment. 

SUMUARV:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
proposing  to  deny  a  petition  submitted 
by  Brush  Wellman  Corporation. 
Bedford,  Ohio,  to  exclude,  on  a  one-time 
basis,  certain  solid  wastes  generated  at 
its  facility  from  the  lists  of  hazardous 
wastes  contained  in  40  CFR  261  31  and 
261  32.  This  action  responds  to  a 
delisting  petition  submitted  under  40 
CFR  260,20,  which  allows  any  person  to 
petition  the  Administrator  to  modify  or 
revoke  any  provision  of  Parts  260 
through  26a.  124.  270.  and  271  of  Title  40 
of  the  Code  of  Federal  Regulations,  and 
under  40  CFR  260.22.  which  specincally 
provides  generators  the  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  "generator-specific"  basis 
from  the  hazardous  waste  lists.  Today's 
proposed  decision  is  based  on  an 
evaluation  of  waste-specific  information 
provided  by  the  petitioner 

The  Agency  is  also  proposing  the  use 
of  a  fate  and  transport  model  and  its 
apphcation  in  evaluating  the  waste- 
specific  information  provided  by  the 
petitioner.  This  model  has  been  used  in 
evaluating  the  petition  to  predict  the 
concentration  of  hazardous  constituents 
released  from  the  petitioned  waste,  once 
it  is  disposed  of. 
DATES:  EPA  is  requesting  public 
comments  on  todays  proposed  decision 
and  on  the  applicability  of  the  fate  and 
transport  model  ust'd  to  evaluate  the 
petition.  Comments  will  be  accepted 
until  November  14.  1988.  Comments 
postmarked  after  the  close  of  the 
comm.ent  period  will  be  stamped  "late." 

Any  person  may  request  a  hearing  on 
this  proposed  decision  and/or  the  model 
used  in  the  petition  evaluation  by  filing 
a  request  with  Joseph  Carra.  whose 
address  appears  below,  by  October  13, 
1986.  The  request  must  contain  the 
information  prescribed  in  40  CFR 
260-20(d). 


ADDRESSES:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  dhould  be 
sent  to  (he  Docket  Clerk.  Office  of  Solid 
Waste  (OS-3051.  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460.  A  third  copy 
should  be  sent  to  lim  Kent,  Variances 
Section.  Assistance  Branch,  PSPD/OSW 
(OS-343).  U.S,  Environmental  Protection 
Agency.  401  M  Street  SW..  Washington. 
DC  20460  Identify  your  comments  at  the 
top  with  this  regulatory  docket  number: 
F-Bfl-BRUP-FTFI-T  ■ 
Requests  for  a  hearing  should  be 
addressed  to  Joseph  Carra.  Director. 
Permits  and  State  Programs  Division. 
Office  of  Solid  Waste  |OS-340).  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washington.  DC  20460. 

The  RCRA  regulatory  docket  for  this 
proposed  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW..  (sub-basement), 
Washington.  DC  204d0.  and  is  available 
for  viewing  from  9:00 a.m.  to  400  p  m.. 
Monday  through  Friday,  excluding 
Federal  holidays.  Call  (202)  475-937  for 
appointments  The  public  may  copy 
material  from  any  regulatory  docket  at  a 
cost  of  $0.15  per  page. 
FOR  FURTHER  INFORIUATION  CONTACT: 
For  general  informdtion.  contact  the 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at  (202)  362-3000.  For  technical 
information  concerning  this  notice, 
contact  Mr.  Scott  Maid.  Office  of  Solid 
Waste  [OS-343).  U.S.  Environmental 
Protection  Agency.  410  M  Street  SW.. 
Washington,  DC  20460,  (202)  382-4783. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Authority 

On  January  IB,  1981.  as  part  of  its  final 
and  interim  final  regulations 
implementing  section  3001  of  RCRA. 
EPA  published  an  amended  list  of 
hazardous  wastes  from  non-specific  and 
specific  sources.  This  list  has  been 
amended  several  times,  and  is  published 
in  40  CFR  261.31  and  261.32.  These 
wastes  are  listed  as  hazardous  because 
they  typically  and  frequently  exhibit  one 
or  more  of  the  characteristics  of 
hazardous  wastes  identified  in  Subpart 
C  of  Part  261|/.e.,  ignitability. 
corrosivity,  reactivity,  and  extraction 
procedure  (EP)  toxicity)  or  meet  the 
criteria  for  listing  contained  in  40  CFR 
261.11(a)(2)  or  ta)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials. 
Industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  tn 
these  regulations  generally  is  hazardous, 
a  specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be.  For  this  reason.  40  CFR 


260.20  and  26rj.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  thai  a  specific  waste  from  a 
particular  generating  facility  should  not 
be  regulated  as  a  hazardous  waste. 

To  have  their  wastes  excluded, 
petitioners  must  show  that  wastes 
generated  at  their  facilities  do  not  meet 
any  of  the  criteria  for  which  the  wastes 
were  listed.  See  40  CFR  260.22ta)  and 
the  background  documents  for  llie  listed 
wastes.  In  addition,  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984  require  the  Agency  to  consider  any 
factors  [including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  Accordingly,  a 
petitioner  also  must  demonstrate  that 
the  waste  does  not  exhibit  any  of  the 
hazardous  characteristics  {i.e., 
tgnilabiliiy.  reactivity,  corrosivity.  and 
EP  toxicity),  and  must  present  sufficient 
information  for  the  Agency  to  determine 
whether  the  waste  contains  any  other 
toxicants  at  hazardous  levels.  See  40 
CFR  260.22(a),  42  USC.  6921(0.  and  the 
background  documents  for  the  listed 
wastes.  Although  wastes  which  are 
"delisted"  [i.e.,  excluded]  have  been 
evaluated  to  determine  whether  or  not 
they  exhibit  any  of  {he  characleristics  of 
hazardous  waste,  generators  remain 
obligated  to  determine  whether  or  not 
their  waste  remains  non-hazardous 
based  on  the  hazardous  waste 
characteristics. 

In  addition  to  wastes  listed  as 
hazardous  in  40  CFR  2B1  31  and  261  32. 
residues  from  the  treatment,  storage,  or 
disposal  of  listed  hazardous  wostes  and 
mixtures  containing  hazardous  wastes 
also  are  eligible  for  exclusion  and 
remain  hazardous  until  excluded.  See  40 
CFR  261.3(c)  and  (dl(2).  The  substantive 
standard  for  "delisting"  a  treatment 
residue  or  a  mixture  is  the  same  as 
previously  described  for  listed  wasli^s 

B.  Approach  Used  to  Evaluate  This 
Pftition 

In  making  a  delisting  determination. 
the  Agency  evaluates  each  petitioned 
waste  against  the  listing  criteria  and 
factors  cited  In  40  CFR  2&l.ll(a)(2)  and 
(a)(3).  If  the  Agency  believes  that  the 
waste  remains  hazardous  based  on  the 
factors  for  which  the  waste  was 
originally  listed.  EPA  will  propose  to 
deny  the  petition.  If.  however,  the 
Agency  agrees  with  the  petitioner  that 
the  waste  is  non-hazardous  with  respect 
to  the  original  listing  criteria,  EPA  then 
will  evaluate  the  waste  with  respect  to 
other  factors  or  criteria,  if  there  is  a 
reasonable  basis  to  believe  that  such 
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additional  factors  could  cause  the  waste 
to  be  hazardous.  The  Agency  considers 
whether  the  waste  is  acutely  toxic,  and 
considers  the  toxicity  of  the 
constituents,  the  concentration  of  the 
constituents  in  the  waste,  their  tendency 
lo  migrate  and  to  bioaccumulate,  their 
persistence  in  the  environment  once 
released  from  the  waste,  plausible  and 
specific  types  of  management  of  the 
petitioned  waste,  the  quantities  of  waste 
generated,  and  any  otlier  additional 
factors  which  may  characterize  the 
petitioned  waste. 

The  Agency  is  proposing  to  use  such 
information  to  identify  plausible 
exposure  routes  for  hazardous 
constituents  present  in  the  waste,  and  is 
proposing  to  use  a  particular  fate  and 
transport  model  to  predict  the 
concentration  of  hazardous  constituents 
that  may  be  released  from  the  petitioned 
waste  after  disposal  and  to  determine 
the  potential  impact  of  the  unregulated 
disposal  of  Brush  Wellmans  petitioned 
v^aste  on  human  health  and  the 
environment  Specifically,  the  model 
will  be  used  to  predict  compliance-point 
concentrations  which  will  be  compared 
directly  to  the  health-based  levels  used 
in  delisting  decision  making  for 
particular  hazardous  constituents. 

EPA  believes  that  this  model 
represents  a  reasonable  worst-case 
waste  disposal  scenario  for  the 
petitioned  waste,  and  that  a  reasonable 
worst-case  scenario  is  appropriate  when 
evaluating  whether  a  waste  should  be 
relieved  of  the  protective  management 
cTmslrainls  of  RCRA  Subtitle  C.  Because 
Q  delisted  waste  is  no  longer  subject  to 
hazardous  waste  control,  the  Agency  is 
generally  unable  to  predict  and  does  not 
control  how  a  waste  will  be  managed 
after  delisting.  Therefore.  EPA  currently 
believes  thai  it  is  inappropriate  to 
consider  extensive  site-speciTic  factors. 
For  example,  a  generator  may  petition 
the  Agency  for  delisting  of  a  metal 
hydroxide  sludge  which  is  currently 
being  managed  in  an  on-site  landfill  and 
provide  data  on  the  nearest  drinking 
water  well,  permeability  of  the  aquifer. 
dispersivities,  etc.  If  the  Agency  were  to 
base  its  evaluation  solely  on  these  site- 
specific  factors,  the  Agency  might 
conclude  that  the  waste,  at  that  specific 
kicadon,  cannot  affect  the  closest  well, 
and  the  Agency  might  grant  the  petition. 
Upon  promulgation  of  the  exclusion, 
however,  the  generator  is  under  no 
obligation  to  continue  to  manage  the 
waste  at  the  on-site  landfill-  In  fact,  it  is 
likeiy  that  thi;  K*^erator  will  either 
choose  lo  send  the  delisted  waste  off- 
site  inunediatfily.  or  will  eventually 
reach  the  capacity  of  the  on-site  facility 
and  subsequently  send  the  waste  off-site 


to  a  facility  which  may  have  very 
different  hydrogeological  and  exposure 
conditions. 

The  Agency  also  considers  the 
applicability  of  ground-water  monitoring 
data  to  its  evaluation  of  delisting 
petitions.  In  this  case,  the  Agency 
determined  that,  because  Brush 
Wellman  is  seeking  a  delisting  for  waste 
contained  in  an  on-site  surface 
impoundment,  ground-water  monitoring 
data  collected  from  the  area  where  the 
petitioner  stores  the  waste  should  be 
available  to  determine  whether 
hazardous  constituents  have  migrated 
from  the  unit  to  the  underlying  ground 
water.  Because  the  petitioned 
wastestream  is  stored  on-site,  ground- 
water collected  from  Brush  Wellman's 
monitoring  wells  were  compared 
directly  to  the  health-based  levels  for 
particular  hazardous  constituents 
detected  in  the  ground  water  and  will 
help  to  characterize  the  potential  impact 
(if  any)  of  the  unregulated  disposal  of 
Brush  Wellman's  waste  on  human 
health  and  the  environment. 

Finally,  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  specifically 
require  the  Agency  to  provide  notice 
and  an  opportunity  for  comment  before 
granting  or  den>'ing  a  final  exclusion. 
Thus,  a  final  decision  will  not  be  made 
on  this  petition  proposed  today  until  all 
public  comments  [including  those  at 
requested  hearings,  if  any)  are 
addressed- 

11.  Dispositioo  of  Petitioa 

Brush  WeUman  Corporation.  Bedford, 
Ohio 

1.  Petition  for  Exclusion 

Brush  Wellman  Corporation  (BWC). 
Formerly  SJC.  Weliman  Corporation,  is 
involved  in  the  manufactunng  of  me'a! 
clutch  plates,  facings,  and  brake  linings. 
BWC  petitioned  the  Agency  to  exclude 
its  wastewater  treatment  sludge, 
presently  listed  as  EPA  Hazardous 
Waste  No.  F00«>— "Wastewater 
treatment  sludges  from  electroplating 
operations  except  from  the  following 
processes:  (1)  Sulfuric  arid  anodizing  of 
aluminum:  (2)  tin  plating  on  carbon 
steel-.  (3)  zinc  plating  (segregated  basis) 
on  carbon  steel:  |4i  aluminum  or  zinc- 
aluminum  plating  on  carbon  steel,  (5) 
cieaning/strippmg  associated  with  tin. 
zinc  and  aluminum  plating  on  carbon 
steel;  and  (6)  chemical  etching  and 
milling  of  aluminum."  The  listed 
constituent?  of  concern  for  F006  wastes 
are  cadmium,  hexavalenl  chromium, 
nickel,  and  cyanide  (complexed).  BWC 
peUtioned  to  exclude  its  waste  because 
it  does  not  believe  that  the  waste  meets 
the  criteria  for  which  it  was  listed.  BWC 
also  believes  that  its  treatment  process 


generates  a  non-hazardous  waste 
because  the  constituents  of  concern, 
although  present  in  the  waste,  are  in  an 
essentially  immobile  form.  BWC  further 
believes  that  the  waste  is  not  hazardous 
for  any  other  reason  [ie..  there  are  no 
additional  constituents  or  factors  that 
could  cause  the  waste  to  be  hazardous). 
Review  of  this  petition  included 
consideration  of  the  original  listing 
criteria,  as  well  as  the  additional  factors 
required  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984.  See  section 
222  of  the  Amendments.  42  US.C. 
6921(0-  and  40  CFR  260.22(dl(2)-(4). 
Today's  proposal  to  deny  this  petition 
for  delisting  is  the  result  of  the  Agencys 
evaluation  of  BWCs  petition. 

2.  Background 

BWC  petitioned  the  Agency  to 
exclude  lis  wastewater  treatment  sludge 
on  April  11. 1984.  and  submitted 
additional  information  on  May  18.  1984. 
September  7. 1984;  and  September  14. 
1964.  In  suppori  of  its  petition.  BWC 
submitted  (1)  detaUed  descriptions  of  its 
manufacturing  and  waste  treatment 
processes;  (2)  a  list  of  all  the  raw 
materials  used  in  both  the 
manufacturing  and  treatment  processes. 
(3)  results  from  total  constituent  and  EP 
leachate  analyses  for  the  EP  toxic 
metals,  nickel,  and  cyanide  (using 
distilled  water  in  the  cyanide 
extraction);  (4}  results  from  total  oil  and 
grease  analyses  on  representative  waste 
samples:  (5}  resulu  from  ground-water 
monilonng  collected  durmg  1983.  and  (B) 
results  from  testing  for  the 
characteristics  of  ignitability. 
corrosivity.  and  reactivity. 

The  manufacmrmg  processes  at  BWC 
which  generate  the  waste  are  heat 
treadng  and  copper  electroplating  on 
carbon  steel.  Only  the  cyanide-beanng 
wastewaters  are  treated  on-site  by 
BWC  all  other  wastewaters  are 
discharged  lo  a  local  publicly-owned 
treatment  works  (POTW).  The  cyanide- 
bearing  wastewaters  flow  by  gravity  to 
a  batch  alkaline  chlorination  tank  for 
pH  adjustment  and  chlorination.  The 
wastewater  then  flows  to  the  surface 
impoundment  for  solids  settling.  Effluent 
from  the  surface  impoundment  is 
discharged  through  a  National  Pollution 
Discharge  FJimination  System  (NI^DESl 
permitted  outflow  Brush  Wellman  has 
stated  its  intention  to  close  the  surface 
impoundment  and  disptise  of  the 
treatment  sludge  at  an  off-site  non- 
hazardous  waste  landfill  if  the  petition 
is  granted. 

To  colled  representative  samples 
from  a  surface  impoundment  Hke 
BWCs,  petitioners  are  normally 
requested  to  divide  the  unit  into  four 
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quadrants  and  randomly  collect  five  fuli- 
deprh  core  samples  from  each  quadranl. 
The  five  full-depth  cure  samples  are 
then  composited  (mixed)  fay  quadrant  to 
produce  a  total  of  four  composite 
samples  See  "Tesl  Methods  for 
F.valu-iling  Solid  Wastes:  Physical/ 
Chemical  Methods,"  L'  S.  EPA  Office  of 
Solid  Waste  and  Emer,m?nc>'  Response, 
Publication  SW-&46  (third  edition), 
November  1986,  and  "Petitions  to  Delist 
Hazardous  Wastes — A  Guidance 
Manual."  US.  EPA.  Office  of  Solid 
Waste,  IEPA/530-SW-85-003).  Aprd 
19B5. 

BWC.  using  a  PVC  core  sampler, 
randomly  collected  a  total  of  twieve  full- 
depth  core  samples  of  the  wastewater 
treatment  sludge  confained  in  its  on-site 
surface  impoundment  All  twelve  of  the 
samples  were  analyzed  for  leachable 
concentrations  of  the  EP  toxic  metals, 
nickel,  and  cyanide  Only  four  samples, 
however,  were  analyzed  for  total 
constituent  concentrations  of  the  EP 
toxic  metals,  nickel,  cyanide,  and  total 
oil  and  grease  content, 

BWC  claims  that  the  twelve  full-depth 
core  samples  adequately  assess  any 
variation  in  constituent  concentrations 
since  no  new  waste  was  to  be  added 
after  1985,  BWC  also  cldims  that  the  full- 
depth  core  samples  are  representative  of 
any  temporal  vanations  in  the  waste 
dunng  the  period  of  time  it  was 
generated,  and  that  the  manufacturing 
and  treatment  processes  are  consistent. 

BWC's  sampling  plan  did  not  follow 
the  protocol  specified  in  EPAs 
"Guidance  Manual".  Samples  were  not 
collected  from  every  quadrant  of  the 
impoundment  and  were  not  composited. 
Consequently.  BWC's  sampling  plan  did 
not  charactenze  one  section  of  the 
impoundment.  Although  the  Agency 
does  not  believe  that  the  samples  would 
be  sufficient  to  charactenze  the 
impoundment  completely.  EPA  does 
believe  that  the  samples  are  sufficient  to 
provide  data  indicating  that  the  waste  is 
hazardous  [see  belowj. 

3.  Agency  Analysis 

BWC  used  SW-846  method  numbers 
7060-7760  and  9010  to  quantify  the  total 
constituent  concentrations  (y.e..  mass  of 
<.nns'i'.jent  per  mass  of  waste)  and  SW- 
846  method  number  1310  to  quantify  the 
EP  leachable  concentrations  [i.e..  mass 
of  constituent  per  unit  volume  of 
extract)  of  the  EP  toxic  metals,  nickel, 
and  cyanide  in  their  waste  Table  1 
presents  the  maximum  total  constituent 
concenf-ration  of  the  EP  toxic  metals, 
nickel,  and  cyanide.  Table  2  presents  the 
maximum  EP  leachate  concentrations  of 
the  EP  toxic  metals,  nickel,  and  cyanide 
Detection  limits  represent  the  lowest 
concentrations  quantifiable  by  BWC. 


when  using  the  appropriate  SW-fl46 
analytical  methods  to  analyze  its  waste. 
(Detection  limits  may  vary  according  to 
the  waste  and  waste  matrix  being 
analyzed,  i.e..  the  "cleanliness"  of  waste 
matrices  varies  and  "dirty"  waste 
matrices  may  cause  interferences.  thu.s 
raising  the  detection  limit.) 

Table  1.— Maximum  Total  Constituent 

CONCENTHATIONS  IMPOUNDMENT  SlUOGE 


Constituents 

Total 
constrtueni 
concenirs- 
nonstrng/ 

290 

30 

50 

OvOTiium. 

320 

I<»«1 

Mercury 

0l2 

l^ttUtr^im 

12 

NOOO) 

Cyarade 

1010 

NO    Not  Detecied   Oenot«s  concantmion  twtow 
ttw  detection  limn  shovw  m  pawmhesaa. 


Table  T— Maximum  EP  Leachate 

CONCENTHATIONS  IMPOUNDMENT  SlUDGE 


Constituents 

EP  leachate 
twnstfnft/I) 

027 

rartmnwn          

2 

NO(0  04) 
.06 

Lead 

NOfOOl) 

NO(0.02) 
72 

•liJwar                 

W^h*.*                                              ,      , 

NO    Not  Oetec!^^   Denotes  cofKenlrilioni  tMtow 
the  detectior^  un>ts  sr<own  ir>  pareotnese. 

Using  method  number  502.D 
("Standard  Methods  for  Examination  of 
Water  and  Wastewater,"  14th  Edition). 
BWC  determined  that  its  waste  had  a 
maximum  oil  and  grease  content  of  less 
than  O.OWl]  percent;  therefore,  the  EP 
analyses  did  not  have  to  be  modified  in 
accordance  with  the  Oily  Waste  EP 
(OWEP)  methodology  [i.e..  wastes 
having  more  than  one  percent  total  oil 
and  grease  may  either  have  significant 
concentrations  of  the  constituent  of 
concern  in  the  oil  phase,  which  may  not 
be  assessed  using  the  standard  EP 
leachate  procedure,  or  the  concentration 
of  oil  and  grease  may  be  sufficient  to 
coat  the  solid  phase  of  the  sample  and 
interfere  with  the  leaching  out  of  metals 
from  the  sample.  For  this  reason,  the 
Agency  uses  the  OWEP  methodology 
when  oil  and  grease  content  in  the 
waste  exceeds  one  percent.  See  SW-fl46 
method  number  1330).  Results  from  the 


uharacleristics  of  ignitabilily, 
corrosivity.  or  reactivity.  Sec  40  CFR 
261.21.  261.22.  and  261  23. 

BWC  also  submitted  a  summary  of 
their  ground-water  monitoring  data 
collected  in  1983.  BWCs  ground-water 
monitoring  system  consists  of  one 
upgradient  and  three  downgradlent 
wells.  Except  for  cadmium,  none  of  the 
EP  toxic  metals,  nickel,  or  cyanide  were 
detected  in  the  ground  water  at  levels 
exceeding  regulatory  concern.  Cadmium, 
although  not  detected  at  BWC's 
upgradient  monitoring  well  |<0.01  mg/ 
I),  was  detected  at  0.011  mg/l.  0.010  mg/ 
I,  and  0.014  mg/l  at  the  downgradient 
monitoring  wells  number  two,  three,  and 
four,  respectively.  The  Ohio  EPA 
believed  that  seasonal  fluctuations 
occurring  in  the  ground-water  table 
beneath  BWC's  facility  occasionally 
caused  the  upgradient  monitoring  well 
to  become  a  sidegradient  monitoring 
well.  Therefore,  on  July  29, 1987,  BWC 
signed  a  consent  agreement  stipulating 
that  they  would  install  q  new  upgradient 
monitoring  well.  The  Agency  has  not 
received  any  monitoring  data  collected 
from  Brush's  new  upgradient  monitoring 
well. 

BWC  submitted  a  signed  certiHcation 
stating  that  based  on  current  annual 
woste  generation  (approximately  11.500 
tons  per  year]  and  the  fact  that  the 
surface  impoundment  has  been 
operating  for  20  years,  the  surface 
impoundment  contains  approximately 
230.000  Ions  of  sludge.  The  Agency 
reviews  a  petitioner's  estimates  and,  on 
occasion,  has  requested  a  petitioner  to 
re-evaluate  estimated  waste  volume. 
EPA  accepts  BWC's  certified  estimate  of 
230.000  tons  (approximatley  227.000 
cubic  yards). 

EPA  does  not  generally  verify 
submitted  lest  data  before  proposing 
delisting  decisions,  and  has  not  verttied 
the  data  upon  which  it  proposes  to  deny 
BWC's  exclusion.  The  sworn  affidavit 
submitted  with  this  petition  binds  the 
petitioner  to  present  truthful  and 
accurate  results.  The  Agency,  however, 
has  previously  conducted  a  spot-check 
sampling  and  and  analysis  program  to 
verify  the  representative  nature  of  the 
data  for  some  percentage  of  the 
submitted  petitions,  and  may  select  to 
visit  facilities  proposed  for  exclusion  as 
a  part  of  this  program. 

4.  Agency  Evaluation 

The  Agency  is  currently  developing  a 
fate  and  transport  model  to  evaluate  the 
potential  behavior  of  wastes  managed  in 
surface  impoundments.  However,  this 
model  is  not  ready  for  evaluating 
delisting  petitions.  As  a  result,  the 
Agency  has  evaluated  the  petitioned 
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waste  using  its  vertical  and  horizontal 
spread  (VfiS)  landfill  model.'  See  50  FR 
7882  (February  26. 1985).  50  FR  48896 
(November  27. 1985).  and  the  RCRA 
public  docket  for  a  detailed  description 
of  the  VHS  model  and  its  parameters. 
As  explained  below,  the  Agency  feels 
that  the  VHS  model,  at  this  time,  is 
adequate  for  this  delisting  petition.  The 
Agency  requests  comments  on  the  use  of 
the  VHS  model  as  applied  to  the 
evaluation  of  BWC's  waste. 

The  primary  difference  expected 
between  the  VHS  model  (used  for  the 
petitioned  waste)  and  a  surface 
impoundment  model  is  the  consideration 
(in  the  impoundment  model)  of 
hydraulic  head,  sorption,  retardation, 
and  clogging.  Hydraulic  head  is 
expected  to  cause  higher  compliance 
point  concentrations.'  Sorption, 
retardation  and  clogging,  on  the  other 
hand,  are  expected  to  result  in  lower 
concentrations  of  the  contaminants.'  To 
some  extent,  the  mechanisms  of 
sorption,  retardation,  and  clogging  will 
counteract  hydraulic  head.  Until  the 
ongoing  development  of  the  surface 
impoundment  model  is  completed,  it  is 
difficult  to  predict  what  impact,  if  any. 
these  competing  mechanisms  will  have 
on  the  calculation  of  compliance  point 
concentrations.  EPA  feels  that  to  delay 
petition  evaluations  until  such  time  as 
other  analytical  tools  (such  as  the 
surface  impoundment  model  discussed 
above)  are  developed  would  result  in 
the  curtailment  of  delisting  petition 
processing.  Delay  is  particularly 
unwarranted  where,  as  here,  it  is  not 
clear  that  the  new  analytical  tool  would 
predict  different  constituent 
concentrations  and/or  change  EPA's 
conclusion. 

Furthermore  EPA  believes  that  the 
VHS  model  is  currently  adequate  to 


■  When  the  Aguncy  lielievet  that  the  Burface 
iinpoundfneni  model  la  sufricientty  devtfluped  for 
dflunins  deciiion- making,  it  intends  to  defcnl>«  ii) 
paramcten  and  awumplion*  and  request  commi-nl§ 
on  the  model.  Sobsequenl  u»e  of  the  model  in  the 
evaluation  of  «p*cifit  delisting  petitiooa  would  Ije 
proposed  in  the  Federal  Register  Alfto-  the 
uppropna tenet*  of  its  use  for  each  ap«C)ric  petition 
will  t>e  c:onsidervd 

*  Hydraulic  head  lends  forc«  leachate  tnto  the 
aquifer,  displaang  ground  water  and  resulting  in 
potentially  higher  concenlralions  al  the  receplor 
well  li.e.  compliance  pointy 

'  Sorption  and  retardation  of  dlaaolved 
ujniaminants  wilh  the  aquifer  solids  encountered 
thmugh  migration  in  the  ground  water  tend  to 
rifduce  the  concentration!  of  the  contaminant  in  the 
aquiIvT  Goggini}  occurs  in  surface  imp(>undments 
when  either  fine  material  filtera  out  in  the 
impoundment  bottom  matenala.  or  when  fine 
maierial  aetllea  on  the  bottom  of  the  impoundment 
.■X  polenlial  reault  ol  clogging  t>  the  lowering  of  the 
hydraulic  conduciiviiy  of  the  impoundment  bottom 
malehal  to  that  whlcli  approachea  the  hydraulic 
conductivity  of  clay,  thus  reducing  the  leakage  qF 
impoundment  liquid  loio  Ihe  aquifer. 


assess  the  reasonable  worst-case 
disposal  scenario  of  wastes  at  surface 
impoundments  because  the  VHS  landfill 
model  is  conservative  in  all  its 
assumptions.  Specifically,  the  VHS 
landfill  model  does  not  account  for  the 
likely  reduction  in  the  total 
concentrations  of  hazardous 
constituents  occurring  through 
volatilization  and  degradation,  thereby 
providing  an  additional  margin  of  safety. 
regardless  of  whether  the  waste  is 
disposed  of  in  a  landfill  or  surface 
impoundment  scenario.  Consequently, 
the  Agency  believes  that  the  application 
of  the  VHS  model,  in  this  case, 
adequately  protects  human  health. 

In  this  case.  Ihe  Agency  used  the  VHS 
model  to  evaluate  the  mobiUtj'  of  all  the 
hazardous  inorganic  constituents 
(except  chromium,  selenium,  and 
silver — see  explanation  below)  from 
BWC's  wastewater  treatment  sludge. 
The  Agency's  evaluation,  using  the 
waste  volume  of  227.000  cubic  yards  and 
the  maximum  EP  leachate 
concentrations  of  all  the  inorganic 
constituents  of  concern  in  the  VHS 
model,  has  generated  the  compliance- 
point  concentrations  shown  in  Table  3. 
The  Agency  did  not  evaluate  the 
mobility  of  chromium,  selenium,  and 
silver  from  BWC's  waste  because  they 
were  not  detecied  in  the  EP  extract 
using  the  appropriate  SW-&46  analytical 
tesl  methods  (see  Table  2).  The  Agency 
believes  that  it  is  inappropriate  to 
evaluate  non-deteclable  concentrations 
of  a  constituent  of  concern  in  its 
modeling  efforts  if  the  non-delectable 
value  was  obtained  using  the 
appropriate  analytical  method. 
Specifically,  if  a  constituent  cannot  be 
detecied  (when  using  the  appropnate 
analytical  method)  the  Agency  assumes 
that  the  constituent  is  not  present  and 
therefore  does  not  present  a  threat  lo 
either  human  health  or  the  environment. 

TaBL£    3.— VMS:    CALCUUVTED    Compu- 

ANCE-PoiNT      Concentrations      im- 
poundment Sludge 


■  See  "Oockat  Raport  on  HeaRn-Based  Regulattyy 
Levels  af»d  SoluWitiet  Used  n  me  Evaluation  o« 
Oolistjnfl  Petitiofia.'  Jxtne  8  19&8,  <n  tTw  RCRA 
putMic  doct^et 


The  waste  exhibits  the  presence  of 
cadmium  at  the  compliance  point  in 
excess  of  the  health-based  level  used  in 

delisting  decision  making.  Cadmium, 
therefore,  is  of  regulatory  concern.  The 
levels  of  arsenic,  barium,  cyanide,  lead, 
mercury,  and  nickel  at  the  compliance 
point,  however,  are  below  the  health- 
based  levels.  Total  constituent  analyses 
for  reactive  sulfide  and  reactive  sulfide 
and  reactive  cyanide  were  not 
performed:  therefore,  the  Agency  is 
unable  to  determine  whether  the  total 
constituent  concentrations  of  reactive 
sulfide  and  reactive  cyanide  are  below 
the  Agency's  interim  standards  of  500 
ppm  and  250  ppm,  respectively  See 
"Interim  Agency  Threshold  for  Toxic 
Gas  Generation,"  ]uly  12, 1985.  internal 
Agency  memorandum  in  the  RCRA 
public  docket. 

The  Agency  concluded  after  reviewing 
BWC's  processes  and  raw  materials  list, 
that  no  other  hazardous  constituents  of 
concern  are  being  used  by  BWC.  and 
that  no  other  constituents  uf  concern  are 
likely  to  be  present  or  formed  as 
reaction  products  or  by-products  of 
BWC"8  waste.  In  addition,  based  on  the 
test  results  submitted  by  the  petitioner, 
pursuant  to  5  260.22.  the  waste  does  not 
exhibit  any  of  the  charactenslics  of 
ignitabilily.  corrosivity.  or  reactivity. 
See  40  CFK  261-21.  261-22.  and  261.23. 
The  Agency's  evaluation  of  BWC's 
1983  ground-water  monitoring  data 
indicates  that  cadmium  was  not 
detected  at  the  upgradient  monitoring 
well  using  a  detection  limil  of  <0.01  mg/ 
1-  Cadmium,  however,  was  detected  at 
concentrations  exceeding  the  level  of 
regulatorv'  concern  (0-01  mg/l|  at 
downgradient  moniloring  wells  number 
two  and  four  The  fact  that  the 
upgradient  momtonng  well  did  not 
detect  the  presence  of  cadmium  during 
1983  leads  the  Agency  to  conclude  that 
it  is  unlikely  that  other  poiential 
upgradient  sources  of  cadmium  exist. 
The  Ohio  EPA  does  consider  the  three 
downgradient  monitoring  wells  to  be 
adequate  The  Agency,  therelore. 
considers  the  data  from  the 
downgradient  monitoring  wells,  which 
show  indications  of  ground-water 
contamination  with  cadmium,  lo  be 
valid. 

5.  Conclusion 

The  Agency  believes  that  BWC  has 
failed  to  demonstrate  that  its 
wastewater  treatment  sludge,  presently 
contained  in  its  on-site  surface 
impoundment,  is  not  hazardous.  The 
potential  for  cadmium  to  leach  from  the 
waste  (as  indicated  by  both  Ihe 
Agency's  modeling  evaluation  and  the 
ground  water  monitoring  data)  at 
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conceatrauons  above  the  level  of 

reguialory  concern  has  caused  the 
.■\^ency  to  conclude  that  the  waste  is 
h.ri  7.  Anions. 

Although  BVVC  s  sampjiQfj  plan  did 
not  follow  the  protocol  specified  ui  the 
EPA  s  "Guidance  MdnuaJ  '  sitKe 
Srimples  were  oot  coliected  from  every 
quadrant,  the  Agency  believes  that  the 
samples  coitecled  from  three  ol  the  four 
qcdijran's  of  the  surface  impoundment 
:r.iiicate  that  BVV'C's  wastewater 
'reatmeat  sludge  contauu 
concentrations  of  cadmju<n  at  levels  of 
reguJatory  concern  Further.  flVVC  has 
idded  to  prov)de  substantial  additioral 
.nfum^atL'jn  to  characterize  its  w^ste 
f-Jly. 

The  Agency,  therefore,  is  proposing 
;hdt  BVVC's  waste  continue  to  be 
considered  hazardous,  as  it  could 
present  a  hazard  to  human  health  dod 
the  eavironmenL  The  .Agency  proposes 
to  deny  :in  exclusion  to  Brush  Wcllman 
Corporation.  locaJed  in  Bedford.  Ohjo. 
for  its  wastewater  Ireatmer.l  sludges, 
generated  and  stored  in  its  surface 
impoundment,  as  described  in  their 
petiiion  as  EPA  Hazardous  Waste  No. 
FDOB,  If  &.e  proposed  rule  becomes 
efTft^tive.  the  wastewater  trealraenl 
sl'jdge  would  continue  to  be  subject  to 
:'-'i;ulaliQn  under  40  CFR  Parts  2B0 
through  2B8.  and  to  the  pemiithng 
st;tndardsof40CFRPar*  270. 

III.  Effective  Dote 

This  rule,  if  prom«H(a»ed,  will  b«rcoine 
effective  immediately.  The  HatardoTis 
and  Solid  Waste  AmendmetHs  of  19«4 
amended  section  3010  of  RCRA  to  allow 
r-jles  fo  become  effective  in  less  than  sik 
months  when  the  reflated  cournnmity 
does  not  need  the  six-month  period  to 
come  into  compUance.  That  is  the  case 
here,  since  this  mie.  if  pTomulffated. 
would  not  chaniEte  the  existmg 
r*'quirement8  for  persons  gcneratinR 
hdZdrdous  wastes,  "ttiis  faciUty  has  been 
obligated  to  mana^  ita  waste  as 
hazardoos  dunnt;  the  A||«ency'B  review 
of  the  petition.  The«e  reasons  atso 
provide  a  basis  for  making  this  rule 
effective  immediately  under  the 
Admmistrative  Procedores  Act. 
pursuant  to  5  US-C  553(d) 

IV.  Regulatory  Impact 

I'nder  Executive  Order  12291,  EP.'\ 
must  ludge  whether  a  reRuUtion  -.s 
maior"  and  there/ore  subject  to  t.ie 
requirement  of  a  Reguiatory  Uopact 
Analysts.  Tike  propcmed  denial  of  this 
petition,  if  promulgated,  will  do<  impose 
an  economic  burden  on  this  faciitty 
since  pnor  to  aibrutting  and  dunng 
review  of  the  petition,  this  faahty  was 
required  to  handle  its  waste  as 
hazardoos  The  denial  of  this  petition,  if 


promLilffal(xl  would  mean  ttiaf  BVVC  is 
to  continue  managing  its  waste  as 
hazardous  in  the  manner  in  which  it  has 
been  doir\(i.  eoonomicaltv  and  otherwise 
There  is  no  additional  ecoruHnic  impact, 
therefore,  due  to  today's  rule.  This 
proposal  is  not  a  major  reffuUtion. 
therefore,  no  Rexulatory  Impact 
Analysis  is  required. 

V.  Regulatory  Flexibility  .Art 

Pursuant  to  the  Regulatory  Fiexibiiity 
Act  5  L'.S.Ce01-612,  whenever  an 
agency  is  required  to  pablish  a  general 
notice  of  mlemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  (;.e.,  small  businesses,  smai! 
organizations,  and  small  govemmenlai 
junsdictians).  Tlie  Administr^itor  may 
certify,  however,  that  the  rue  will  not 
have  a  significant  economit  impact  cm  a 
substantial  nomber  of  small  entitips. 

This  amendment,  if  promulgated,  will 
not  have  an  adverse  eronomic  impact 
on  small  entities  The  facility  included  in 
this  notice  may  be  constdereil  a  small 
entity,  however,  this  mie  only  affet.is 
one  facility  m  one  industnaJ  segment. 
The  overall  eoononuc  impact,  therefore, 
on  small  entities  would  be  small. 
Accordingly.  I  hereliy  certify  thai  this 
proposed  regulation,  if  promulgated,  will 
not  have  significant  economic  impact  on 
a  substantia!  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  regulatory  flexihiiily  analysis 

List  of  Subjects  in  «  CFR  Part  261 

Hazardous  niatwidls.  Waste 
treatment  and  disposal.  Recyding. 

Aatbority:  Sec  30m  RCRA.  42  U.S.C.  6921 . 

DHte- Vp^eniber  21. 1966. 
(osvpt)  Cannon. 

Acting  Assistant  AcJminisirator.  Office  of 
Sclrd  Wc^ie  and  Errtergency  Response. 
[FR  Doc  88-22188  Filed  9-27-88;  8:45  amj 
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FEOCAAt.  COMMUMtCATIONS 
COMMISSION 

47  CFR  Pari  97 

iPfl  Docket  No.  B»-467;  FCC  86-2901 

Amendment  of  Conuniasion*  Ruiem  To 
Permit  Use  off  the  17  Meter  Bench 
Amateur  RatSo  Services 

AOENCY:  Federal  Communications 

Com.missioo. 

AcnOH:  Proposed  rule. 


:  Pursuant  to  the  Final  Act  of 
the  World  Administrative  Radio 


Conference,  the  Federal 
CommunK.ationR  Commission  allocaled 
the  17  meter  bank  fll)U68'-18.l88  MHrl 
t"  the  Amateur  and  Amateur-Satelhte 
Services  in  Tfeneral  Docket  No.  80-73** 
subbed  to  trte  removal  of  G<n*emnient 
fixed  operatv>n.s  from  this  band  no  later 
than  July  1,  1989  The  Commission  has 
now  adopted  this  Notify  of  Proposed 
R'.ile  Making  in  order  to  initiate 
proceedings  to  implement  this  allocatior. 
by  considerirtg  nilps  in  the  amateur 
services  for  use  of  the  band. 
DATES:  Comments  may  be  Hied  through 
October  31.  1988.  Reply  comments  may 
be  filed  through  Noveml)er  30,  19fta. 
ADDRESS  Federal  Communications 
Commission.  Washington.  DC  20a>4 
FOR  nmTMCR  wrowAiioii  oofrTAcr 
lohn  I  Burkowski.  Special  Services 
Division.  fVivaie  Radio  Ilure^iu.  (202| 
6,J2-4964. 

SUPn^MENTAfTT  tNFOfflMATTON:  This  TS  a 
summary  of  the  Commissinn's  .Vof/re  rf 
Propvsed  Ruie  Mohn^.  PCC  Bft-29n. 
adopted  September  1, 19«8.  and  released 
September  14, 19ee.  The  full  text  of  this 
Commtsnton  rferisifm  is  available  for 
mspertion  and  copying  dtiring  norma! 
tiusmess  hours  in  the  FCC  Dockets 
Branch  [Room  230).  1919  M  Street,  NW 
Washington.  DC,  T^e  complete  text  nf 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contrarinr 
InlemBtional  Transcription  Service  (201'} 
hrjr-.-?noo.  ?100  M  Street.  NW  ,  Suite  140. 
Washington.  DC  20037. 

SuRunary  of  Notice  of  Proposed  Rule 
Making 

1-  The  Final  Acts  of  the  1979  World 
Administrative  Radio  Conference  (1979 
WARCl.  which  comprise  an 
international  treaty,  allocated  the  17 
meter  band  to  the  Amateur  and 
Amateur-Satellite  Radio  Services.  While 
we  have  allocated  this  band  for  amateur 
services  operation  in  the  United  Stales, 
it  remains  an  altenulive  allocation  to 
the  Government  5xed  aemce  until  suirh 
service*  are  removed  from  the  band 

2.  The  Ij  S-  Department  of  CommerLJ', 
National  Teletumimunications  and 
Infofrnation  Adnunistratioo  (NT1A|, 
acting  upon  advice  from  the 
Interdepnrtment  Radio  Advisory 
Committee  (IR/\Cj,  has  informed  us  that 
I  'aiUid  Stales  Government  fixed 
')[H'rationa  in  the  17  meter  band  will 
preclude  any  amateur  service  usage  of 
this  band  before  July  1. 1989.  Thus,  we 
have  denied  access  to  the  17  meter  band 
to  amateur  stations  until  )uty  1.  1909 

3.  Normally  a  two-step  process 
follows  dumtrsUcally  after  allocatioo  uf 
a  frequency  band  inlemationaily  We 
have  taken  the  first  step,  which  ts  to 
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amend  47  CFR  Part  2  to  add  17  meters  to 
the  amateur  services  in  the  domestic 
Table  of  Allocations.  To  make  this 
spectrum  available  to  amateur  stations 
by  [uly  1. 1989.  we  must  now  take  the 
second  step,  which  is  to  adopt  rules  in 
the  amateur  services  for  use  of  the 
spectrum. 

4.  We  propose  to  permit  amateur 
station  operation  in  the  entire  17  meter 
band.  Additionally,  we  propose  to 
create  a  42  kHz  telegraphy/digital 
emissions  subband  |ie.06&-18.110  mHz] 
similar  to  those  in  the  other  high 
frequency  amateur  service  bands.  This 
proposal  is  consistent  with  the  previous 
petition  for  rule  making  filed  with 
respect  to  the  17  meter  band  by  ARRL 
on  July  2, 1986.  Although  thai  petition 
was  dismissed  at  the  time  because  It 
was  premature,  the  recommendations 
for  use  of  the  band  in  the  amateur 
services  are  still  valid. 

5.  Additionally,  the  International 
Amateur  Radio  Union  regional 
organizations  have  each  adopted 
resolutions  recommending  a  telegraphy/ 
digital  emissions  subband  in  the  17 
meter  band.  The  subband  we  propose  is 
consistent  with  these  recommendations. 
Implementation  of  such  a  subband 
would  assure  consistency  and 
intemaMonal  harmony  in  the  use  of  the 
17  meter  band.  In  the  balance  of  the 
band  we  propose  to  authorize  telephone, 
facsimile  and  television  emissions. 

6.  We  propose  to  make  the  17  meter 
band  available  to  General,  Advanced 
and  Amateur  Extra  Class  operator 
licenses.  This  approach  is  consistent 
with  our  previous  authorization  of  the  12 
meter  band  (24.890-24.990  MHz)  to  the 
amateur  service.  We  are  preliminarily  of 
the  view  that  use  of  the  17  meter  band 
requires  the  skill  and  knowledge  of 
General  operators  and  above.  More  than 

§97.7    (Amended] 


fifty  nations  already  authorize  use  in 
this  band,  and  we  propose  to  make  the 
entire  band  available  in  the  Amateur- 
Satellite  Ser\'ice.  Moreover,  we  propose 
no  power  limitations  in  the  band  other 
than  those  which  generally  govern  the 
amateur  services.  To  minimize  the 
potential  for  interference  in  this  band. 
we  therefore  believe  the  minimum  skills 
associated  with  the  General  Class 
operator  license  are  required.  We  seek 
comment  on  the  operator  classes  that 
should  have  access  to  this  band. 

7.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  See 
§  1.1206  of  the  Commission's  Rules.  47 
CFR  1.1206,  for  rules  governing 
permissible  ex  parte  contacts. 

8.  In  accordance  with  section  605  of 
the  Regulatory  Flexibility  Act  of  1980.  5 
U.S.C.  605.  the  Commission  certifies  that 
these  rules  would  not.  if  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  these  entities  may  not  use  the 
amateur  radio  services  for  commercial 
radiocommunication.  See  47  CFR  97.3|bl. 
Moreover,  the  proposed  rules  would  not 
require  the  use  of  or  significantly 
enhance  the  sale  of  any  additional 
amateur  radio  services  apparatus. 

9.  This  proposal  has  been  analyzed 
with  respect  to  the  Paperwork  Reduction 
Act  of  1960  and  found  to  contain  no  new 
or  modified  form,  information  collection 
and/or  record  keeping,  labeling. 
disclosure,  or  record  retention 
requirements;  and  will  not  increase  or 
decrease  burden  hours  imposed  on  the 
public. 

10.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules.  47  CFR  1.415  and 
1.419.  interested  parties  may  file 
comments  on  or  before  October  31,  1988 
and  reply  comments  or  on  before 


November  30. 1988.  The  Commission 
will  consider  all  relevant  and  timely 
comments  before  taking  final  action  in 
this  proceeding- 
Ordering  Clauses 

11  Accordingly,  we  propose  la  amend 
Part  97  of  the  Commission's  Rules,  47 
CFR  Part  97.  to  add  the  17  meter  band  lo 
the  amateur  ser\'ices  as  described 
above.  Authority  for  issuance  of  this 
Notice  is  contained  in  sections  4(i)  and 
303(r)  of  the  Communications  Act  of 
1934.  as  amended,  47  US-C  154(1)  and 
303(r). 

12.  //  Is  Ordered  that  the  Secretary 
shall  cause  a  copy  of  this  Notice  to  be 
served  upon  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

List  of  Subjects  in  47  CFR  Part  97 

Amateur  radio.  Emissions. 
Frequencies. 

Rules  changes 

Part  97  of  Chapter  1  of  Title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended,  as  follows; 

PART  97— {AMENDED! 

1.  The  authority  citation  for  Pari  97 
continues  to  read  as  follows: 

Authority:  48  Slat.  1066, 1082.  as  amended: 
47  U.S.C.  154.  303.  Inlerprel  or  apply  46  Stal. 
10ft4-1068.  lOBl-1105.  as  amended;  47  U.S.C. 
151-155.  301-609,  unless  otherwise  noted. 

2.  Section  97.7|cl  would  be  amended 
by  adding  the  following  line  entry  in  the 
table  between  the  last  20  meter  band 
enlr>'  and  the  first  15  meter  band  entry, 
as  follows: 


Terrestrial  location  ol  the  sfnaieix  radio  station 


ITU  Region  1 


rru  Regkm  2 


(TU  Region  3 


URttabons  (see  para 
(g)l 


3.  Section  97  7(d)  would  be  amended         table  between  the  last  20  meter  band  entry  and  the  first  15  meter  band  enlr>', 

by  adding  the  following  line  entry  in  the  ^s  follows: 


Teirestrial  location  o<  (he  amaleur  ratto  station 


mi  RegKVfl 


(TU  Region  2 


mj  Regions 


Umrtations  (see  oara 

m 
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4.  Section  97.7(e;  would  be  amended  •  tSJe  t>etwepn  ihe  i«st  20  meter  Ymp'S  entry  and  the  fir-it  15  m«'tpr  band  efitry 

r  '.  ^ddms:  the  foiiowinj;  line  entry  in  the  ds  foilows: 


Terrestntt  location  of  The  ainateur  radio  stabon 


ITUR0«ion  t 


(TunavoaS 


5-  Section  97£\{a]  would  be  amended 
by  adding  two  Imp  entries  to  the  table 
between  the  715<V7300  kilz  and  10100- 
10150  kH»  entries,  as  fdlows: 

i  97.61    I  Amended! 


Frequency 
Dand  (tiHii 


imee-ieno   aia,  pig  

leno-ifii'*    A'^A3E.F3E  G3e,A3C, 

fX..  A3f .  F3P 


^;  97  415    (Amendedl 

b  S^ciion  97  415(a)  would  be  amended 
:jy  addjQg  ooe  line  entry  between  the 
14000-142S0  and  21000^430  entries  in 
fne  kifohertz  portion  of  the  table  as 

fallows: 


Froqusncy  band 


pa/agraph 


Federal  Communications  Commission 
H.  WmttcCT  Feaster,  HI. 

ALlin^Sfi.rrlary- 

|FR  Dm:  Hfl-^124  Filed  3-27-88:  8:45  ani| 

WLUNQ  COOC  •Tt2^)1-M 


DEPARTIieNT  OF  THE  INTEfttOfl 

Fish  and  WMfffe  Service 

SOCFRPart  17 

Endangered  end  Threatened  WHdtife 
end  Plants;  Ptoqo%M  To  Oetonnfer>e 
Threatened  Status  for  the  CtMst 
Mountain  Salamander  and  Endangered 
Status  for  tfte  ShenarxSoah 
Salamamler 

agency:  Fish  and  Wiidhte  Service. 
Inieior. 

ACTIO*:  Proposed  rale. 


SWMNAKV:  The  Service  propones  !o 
determine  threfiiened  ^tiitus  for  the 
Cheat  Mountain  salamander  {Phihodnn 
ne:t::\^:']  and  endangered  status  for  the 
Shenandoah  salaniander  [Pft^hodon 
Shenandoah].  The  lattpt  is  known  only 
from  three  tiny  poptiiations  on  isotaterf 
t'llus  slupes  in  Shenandoah  National 
Park.  Virginia.  The  closely  related  P. 
neiting!  is  found  above  3.000  feet  in  an 
approximalely  19  by  50  mite  area  of 
Pendleton,  Pocahontas.  Randolph,  and 
Tucker  Counties.  West  Virginia,  mostly 
within  the  Monongahela  National 
Forest.  Its  populations  are  generally 
small  and  disjunct  probably  remnants 
of  alar^ger,  more  oontinaous  distribution 
fragmented  by  habitat  modiCcaiions 
sudi  ag  Umbering,  mining,  and 
recreational  development  (ski  resorts, 
hiking  trails,  etc).  Competition  with  the 
widespread  red-backed  salamander  also 
appears  to  be  a  major  natural  factor 
contributing  to  the  status  of  both 
species.  This  proposal,  if  made  final, 
will  implement  protection  provided  by 
the  Endangered  Species  Act  of  2973,  as 
amended,  for  these  salamanders. 
Critical  habitat  is  not  being  proposed, 


The  Service  seeks  diita  and  comments 
from  the  puhhc  or  this  proposal. 
DATES:  Cnmments  from  all  interested 
parlies  most  be  received  by  November 
28.  1988.  Pubhc  hearing  requests  must  be 
received  by  November  14.  198B, 

ADDRESSES:  CofnxT>enls  and  mattTials 
:  i.'nn'rn;n>i  thiH  proposal  should  be  sent 
'i    :he  Annapolis  Field  Office.  U.S.  Ftsh 
.ii;!l  W  liJiife  SpTTftce.  1825  Virginia 
A^tnue.  Annapohs.  Manrlaad  Z1401. 
Comments  and  materials  rereived  will 
be  available  for  inspection,  by 
appointment,  during  normal  busmess 
hours  at  the  afxive  address 
FOR  FURTHER  INF0RUAT10N  CONTACT: 
[udy  J.icobs  at  the  above  address  or  by 
telephone  [301/269- S4-18] 
SUPn^MENTARV  Itff 0RMAT10M: 
Background 

The  Cheat  Motintam  and  Shenandoah 
SiiUmanders  tire  members  of  the  famiJv 
Plfthodontidflp   the  lunjrfejs 
salamanders  Members  of  the  genus 
Pletbodon  are  also  known  as  woodlmd 
salamanders  The  (The.-jt  Mountain 
salamander  {Pifthniion  rrlJmgi)  was 
first  obspn.'ed  on  Dnrton  Knob  in 
Randolph  County.  West  Virginia,  in  1935 
and  was  described  as  a  new  species  by 
Green  [1938J.  Highton  and  Crobman 
(1956)  considered  P.  netting!  to  be  a 
subspecies  of  P.  hchmondi.  but  later. 
Ilighton  [X^l]  re-elevaled  P.  netlingi  to 
full  species  status.  Plethodon 
Shenandoah  was  first  described  as  a 
subspecies  of  P.  richmondi  (Highlon  and 
Worthington  1967J.  and  later  considered 
to  be  a  subspecies  of  P.  netting! 
IHighton  1971).  Subsequent  anatyses  of 
electrophoretic  data  resulted  In  a 
delermmatiim  of  fuJI  species  status  for 
P.  Shenandoah  (llighton  and  Larson 
1979). 
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The  Cheat  Mountain  and  Shenandoah 
salamanders  are  morphologically 
similar,  small,  slender  P/eiAot/ons, 
reaching  a  maximum  length  of  11-12  cm 
[about  about  4  Vz  inches),  generally  with 
IB  costal  grooves  (vertical  indentations 
that  externally  mark  the  position  of  the 
ribs)  and  dark  gray  to  black  bellies.  The 
dorsum,  or  back  of  P.  netting!  is  dark, 
usually  with  a  heavy  sprinkling  of 
brassy  or  silvery  flecks.  The  dorsum  of 
P.  Shenandoah  is  also  dark,  but  in  this 
species,  there  are  two  color  phases, 
striped  and  unstriped.  In  the  unstnpred 
phase,  the  dorsum  is  uniformly  dark  and 
may  have  a  few  brassy  flecks;  the 
striped  phase  is  chBraclerized  by  a 
narrow  red  stripe  down  the  back. 

As  a  general  rule,  woodland 
salamanders  are  found  during  the  day 
under  rocks  and  logs,  or  in  rock  crevices 
below  the  surface  of  the  ground.  At 
night,  especially  during  rainy  weather, 
they  forage  on  the  surface  of  the  forest 
floor  and  occasionally  climb  trees  or 
other  plants  for  short  distances  (Pauley 
1985.  jaeger  1978).  The  diet  of  the  Cheat 
Mountain  salamander,  fairly  typical  for 
woodland  salamanders,  consists  mainly 
of  mites,  springtails.  small  beetles,  flies 
and  other  insects  (Pauley  1980).  There 
are  no  reported  observations  of  mating 
for  the  Cheat  Mountain  or  Shenandoah 
salamanders,  but  as  in  all  other 
woodland  salamanders,  fertilization  is 
internal  and  complete  development 
takes  place  within  the  egg:  in  contrast 
with  most  other  salamanders,  there  is  no 
aquatic  larval  stage  (Conant  1975).  Eggs 
are  laid  in  damp  logs,  moss,  etc.  Cheat 
Mountain  salamander  egg  masses 
containing  4-17  eggs  have  been  found 
from  May  to  August,  with  most 
observations  in  June  (Brooks  1948). 
Timing  of  reproductive  activity  is 
probably  similar  for  P.  shenandoah. 
The  Cheat  Mountain  salamander 
occurs  in  the  Allegheny  Mountains  of 
eastern  West  Virgmia.  in  Pendleton, 
Pocahontas.  Randolph  and  Tucker 
Counties,  in  an  area  approximately  19 
miles  wide  and  50  miles  long  (Pauley 
1985),  almost  entirely  within  the 
proclamation  boundaries  of  the 
Monongahela  National  Forest.  This 
species  is  found  in  forested  areas  above 
3,120  feet,  where  red  spruce  [Picea 
rubens]  and  yellow  birch  [Betula 
aIhghaniensJs)  are  or  were  the 
dominant  tree  speaes.  Originally,  red 
spruce  forest  covered  nearly  half  u 
million  acres  in  West  Virginia. 
Timbering  operations  around  the  turn  of 
the  century,  in  combination  with 
wildfires  caused  by  human  activity, 
removed  nearly  all  the  red  spruce  in  the 
stale. 


The  Shenandoah  salamander  is 
known  only  from  north-facing  talus 
slopes  on  three  mountains  in 
Shenandoah  National  Park,  Madison 
and  Page  Counties,  Virginia,  at 
elevations  above  3.000  feel  (Highton  and 
Worthington  1967).  It  is  confined  to 
pockets  of  soil  and/or  vegetative  debris 
within  the  talus,  where  moisture 
conditions  are  favorable.  Because  these 
salamanders  are  lungless,  sufficient 
mni^tiu-e  must  be  present  for  respiratory 
exchange  to  occur  directly  through  the 
skin.  Competition  with  the  red-backed 
salamander  (Phthodon  ciiiereus)  plays 
a  major  role  in  restricting  the 
Shenandoah  salamander's  range  (|aeger 
1970.  1971. 1974. 1980).  This  salamander 
is  classified  as  an  endangered  species 
under  Virginia  state  law. 

In  its  Review  of  Vertebrate  Wildlife  in 
the  Federal  Register  of  December  30. 
1982  (48  FR  58454-58460)  and  September 
18. 1985.  (50  FR  37958-37967),  the  U.S. 
Fish  and  WUdhfe  Service  placed  both 
the  Cheat  Mountain  and  Shenandoah 
salamanders  in  Category  2.  meaning  that 
a  proposal  to  list  as  endangered  or 
threatened  was  possibly  appropriate, 
but  that  substantial  biological  data  were 
not  then  available  to  support  such  a 
proposal.  Subsequently,  the  Ser\'ice 
received  a  report  from  Dr.  Thomas  K. 
Pauley,  who  had  been  contracted  by  the 
Service  to  investigate  the  status  of  the 
Cheat  Mountain  salamander.  The  data 
presented  in  Dr.  Pauley's  report,  along 
with  other  information  assembled  by  the 
Service,  including  published  reports  by 
Dr.  R.  G.  jaeger  on  the  Shenandoah 
salamander,  indicate  that  a  proposal  to 
list  both  species  is  warranted. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  [16  U.S.C.  1531  et  seq]  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (50  CFR 
Part  424)  set  forth  the  procedures  for 
adding  species  to  the  Fedeal  Lists.  A 
species  may  be  determmed  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(al(l).  These  factors  and 
their  application  to  the  Cheat  Mountain 
salamander  (Plethodon  nettingi)  and  the 
Shenandoah  salamander /P/e/Aodon 
shenandoah)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification  or 
Curtailment  of  Their  Habitat  or  Hange 

f^abital  modification  is  a  primary 
factor  Ihrealenmg  the  continued 
existence  of  the  Cheat  Mountain 
salamander.  This  species  prefers  cool 
moist  forests  where  mature  red  spruce 
(Picea  rubens f  and  yellow  birch  (Betuh 


clleghon.'pnsii/  preaom\rta\e  At  West 
Virginia's  latitude,  these  northern  forest 
types  occur  only  at  higher  elevations. 
The  Cheat  Mountain  salamander  is 
found  only  at  elevations  above  3,120  feet 
(Pauley  1985).  Prior  to  the  late  1800s,  P. 
nettingi  may  have  been  more  widely 
distributed  in  these  high  elevation  areas. 
The  timber  boom  began  in  West  Virginia 
during  the  iBSOs:  forty  years  later, 
virtually  all  of  the  old-growth,  high 
quality  timber  had  been  stripped  from 
the  mountains  in  the  eastern  part  of  the 
state.  Wildfires,  some  set  intentionally 
to  clear  pasture,  others  resulting  from 
the  slash  left  from  Umbering  operations, 
or  from  sparks  from  the  stacks  of  steam 
locomotives,  also  contributed  to  the 
demise  of  spruce  in  the  state  (Clarkson 
1964).  Only  one  sizeable  tract  of  virgin 
spruce  encompassing  some  200  acres, 
remains.  Interestingly,  one  of  the 
healthiest  remaining  populations  of  P. 
nettingi  now  occurs  in  this  vicinity. 

Subsequent  to  the  lumbering 
operations,  the  Cheat  Mountain^ 
salamander  somehow  managed  to 
survive,  perhaps  in  small  pockets  of 
marginally  suitable  habitat.  Hi^h 
elevation  forests  have  since 
regenerated,  and  today,  spruce  and 
mixed  spruce-northern  hardwood 
forests  cover  an  estimated  27.000-67.000 
acres  in  West  Virginia,  roughly  10%  of 
the  area  covered  prior  to  the  lumbering 
era  (Bones  1978,  Zinn  and  Sutton  1976). 
Although  at  present  only  10*%  to  15*%  of 
the  red  spruce  in  the  stale  measure  over 
15  inches  in  diameter  at  breast-height 
(dbh),  smaller  spruce  are  economically 
valuable  in  today's  limber  market,  and 
spruce  timber  sales  are  again  occumng 
in  West  Virginia.  The  Cheat  Mountain 
salamander's  extirpation  from  one 
clearcul  area  has  been  documented,  and 
seven  other  populations  that  have  been 
impacted  by  limbering  operations  are 
likely  to  die  out.  due  to  the  hot.  dry 
conditions  that  prevail  in  their  habitat 
(T.  Pauley,  pers.  comm.). 

In  addition  to  limber  cutting,  access 
roads,  hiking  trails  and  pipeline  rights- 
of-way  bisect  or  limit  the  expansion  of 
many  P.  nettingi  populations.  Such 
openings  decrease  soil  moisture  and 
increase  soil  temperature,  thus 
presenting  a  barrier  to  these 
salamanders,  which  require  cool,  moist 
conditions.  Due  to  genetic 
considerations,  these  bisected  "half- 
populations*  may  not  be  viable  over  the 
long  term.  Nearly  40%  of  the  populations 
Pauley  (1985)  found  were  bisected  by  or 
adjacent  lo  roads  or  pipeline  rights-of- 
way. 

Other  activities  that  threaten  Cheat 
Mountain  salamander  habitat  include 
the  construction  of  ski  resorts  and  coal 
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mining.  Within  the  ran^^e  of/',  nettmgi: 
\>3UT  ski  resorts  are  in  operation  and  an 
additiondl  one  is  presently  being 
developed.  Cutting  of  high-elevalion 
forests  for  ski  trails,  lodges  and 
condominiums  is  ongoing  as  these 
resor!.s  expand,  One  Cheat  Mountain 
Srtlamander  population  haa  already  been 
siibduidf^d  by  ski  slopes,  and  another, 
presently  healthy  population  is 
threatened  by  an  additional  proposed 
ski  resort  and  development  One 
historical  population  occurred  on  an 
area  that  is  now  developed  as  a  ski 
resort  (Pauley  1985}, 

Although  high  elevation  coal  mining  in 
West  Virginia  makes  up  only  a  small 
percentage  of  the  total,  high  elevation 
coal  deposits  consist  of  low-sulphur 
coal,  which  is  becoming  increasingly 
desirable,  thus  valuable,  due  to  air 
quality  considerations.  Pauley  (19S5) 
reported  five  P.  netting!  populations  that 
have  been  severely  impacted  by  surface 
or  deep  mining  activities.  One  of  these  is 
likely  extirpated  and  another  is  known 
to  have  been  destroyed.  Cleanng  and 
haul  roads  associated  with  mining 
activity  broaden  the  scope  of  the  impact 
of  this  threat  to  P.  neCinsi. 

Mabitat  of  the  Shenandoah 
.=id!amander  has  been  timbered  and 
burned  in  the  past,  which  may  have 
negatively  impacted  the  species.  At 
present,  P  shenandooh  habitat  is 
protected  from  active  modincation, 
Since  It  is  located  within  the 
Shenandoah  National  Park  However, 
deterioration  of  the  talus  areas  in  which 
It  occurs  could  promote  the  incursion  of 
Plethodon  cmereus.  its  chief  competitor, 
which  could  ultimately  lead  to  the 
extinction  of  P.  shenandoah  (see  "Factor 
E"  below], 

B.  Ovenitilization  for  Commercial. 
Recreational.  Scientific  or  Educational 
Purposes 

These  salamanders  have  no  known 
commercial  utility;  however,  in  the  past. 
considerable  numbers  of  both  species 
have  been  collected  for  scientific 
purposes  or  as  curiosities,  by  amateur 
collectors.  It  is  debatable  whether 
unlimited  collection  can  have  any  long- 
term  effect  upon  salamander 
populations  (R.  Highton.  University  of 
Maryland,  pers,  comm.).  Collection  of 
either  of  these  species  requires  a  permit, 
from  the  Monongahela  National  Forest 
and  West  Virginia  Department  of 
Natural  Resources  (for  P  nettingi)  or 
Shenandoah  National  Park  and  (he 
Virginia  Commission  of  Came  and 
Inland  Fisheries  (for  P.  shenandoah] 


C  Disease  or  Predation 

There  is  no  evidence  that  these 
salamanders  are  threatened  by  disease 

or  predation. 

D.  Inadequacy  of  Existing  Regulatory 

Mechanisms 

As  mentioned  in  (B|  above,  collecting 
these  salamanders  requires  a  permit, 
thereby  providing  limited  protection 
from  take.  The  habitat  of  both  species 
also  receives  some  prelection,  since 
both  Shenandoah  National  Park  and 
Monongahela  National  Forest  recognize 
P.  shenandoah  and  P.  nettingi 
respectively  as  species  of  concern. 
Despite  this  recognition,  the  habitat  of  P. 
nettingi  is  stili  threatened  with 
destruction  from  a  variety  of  sources,  as 
specified  in  (A)  above. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  their  continued  existence 

The  existence  of  the  Shenandoah 
salamander  is  threatened  by  a  naturally 
occurring  phenomenon,  competition 
with  the  closely  related  red-backed 
salamander,  Plethodon  cinereus,  one  of 
the  most  abundant  and  common 
woodland  salamanders.  P.  shenandoah 
is  essentially  confined  to  its  few  talus 
islands  by  competition  with  P.  cinereus. 
The  species  is  able  to  survive  there  due 
to  its  higher  tolerance  to  dry  conditions, 
relative  to  P.  cinereus  (Jaeger  1971).  The 
talus  in  which  P  shenandoah  lives  is  in 
the  process  of  disintegration.  Organic 
matter  and  the  products  of  erosion 
accumulate  m  the  less  steep  talus 
slopes,  fragmenting  ihem,  decreasing 
their  area  and  creating  moisture 
conditions  in  which  P.  cinereus  can 
survive.  As  this  process  continues,  P. 
cinereus  is  likely  to  invade  the  habitat 
now  occupied  by  P.  shenandoah. 
possibly  resulting  in  the  eventual 
extinction  of  the  latter  species. 

The  Cheat  Mountain  salamander  also 
experiences  competition  with  Plethodon 
cinereus  and  with  the  mountain  dusky 
salamander  (Desmognathus 
ochrophoeus).  which  may  limit  the 
ability  of  P.  nettingi  to  expand  its  range 
or  re-populate  areas  previously 
occupied.  Pauley's  surxey  work  revealed 
one  or  both  of  these  potential  competitor 
species  present  at  03%  of  the  sites  where 
he  found  P.  nettingi.  and  their  numbers 
exceeded  those  oiP.  nettingi  al  half  of 
the  observed  population  sites.  Recent 
evidence  indicates  that  P.  nettingi 
populations  may  actually  be  declining 
where  these  competing  species  are 
present  (Pauley,  in  prep.). 

The  ability  of  P.  nettingi  to  establish 
populations  in  unoccupied,  suitable 
habitat  appears  to  be  limited.  In  an 
experimental  effort  to  save  a  population. 


53  of  thfSf  salamanders  were  removed 
from  an  area  where  habitat  destruction 
from  mining  activities  was  imminent 
These  animals  were  carefully  re-located 
to  another  area  of  very  similar  habitat, 
soil  type  and  temperature  from  which  all 
salamanders  of  other  species  found  had 
been  removed.  FoJIow-up  studies  over 
the  past  four  years  have  as  yet  revealed 
no  surviving  P.  nettingi  from  this 
transplant  effort  (T.  Pauley,  pers. 
comm  ). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present  and  future  threats  faced  by 
these  species  in  determining  to  propose 
this  rule.  Based  on  this  evaluation,  the 
preferred  alternative  is  to  list  the  Cheat 
Mountain  salamander  {Plethodon 
nettingi)  as  threatened  and  the 
Shenandoah  salamander  [Plethodon 
shenandoah]  as  endangered.  The  Cheat 
Mountain  salamander  is  known  from 
numerous  populations  within  its  limited 
range,  and  the  management  of  much  of 
its  habitat  is  under  the  jurisdiction  of  a 
Federal  agency,  the  U.S.  Forest  Service 
Although  its  habitat  has  already  been 
considerably  altered,  proper  habitat 
management  should  prevent  this  species 
from  becoming  endangered  throughout 
its  range.  In  contrast,  although  the 
Shenandoah  salamander  also  occurs  on 
Federal  land.  (National  Park  Ser\'tce).  it^ 
population  numbers  are  much  lower  and 
the  management  of  its  habitat  is  not  a 
major  factor  contributing  to  its 
endangerment  or  to  its  recovery.  The 
reasons  for  not  designating  critical 
habitat  are  discussed  below. 

Critical  Habitat 

Section  4(a)(3l  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
lime  the  species  is  determined  to  be 
endangered  or  threatened.  Implementing 
regulations  at  50  CFR  424.12(a)(1)  state: 
"A  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (i)  The  species 
is  threatened  by  taking  or  other  human 
activity,  and  identiHcation  of  critical 
habitat  can  be  expected  to  increase  the 
degree  of  such  threat  to  the  species,  or 
(ii)  such  designation  of  critical  habitat 
would  not  be  beneficial  to  the  species." 
In  the  case  of  these  salamanders,  the 
Service  finds  that  a  determination  of 
critical  habitat  is  not  prudent.  Such  a 
determination  would  result  in  no  known 
benefit  to  the  species.  Nearly  all  of  the 
known  habitat  of  these  salamanders  is 
under  the  jurisdiction  of  Federal 
agencies  (U.S.  Forest  Service  and 
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National  Park  Service).  Forest  and  park 
supervisors  and  other  involved  parties 
are  already  aware  of  the  occupied  range 
of  these  species.  Furthermore,  both  the 
Park  Service  and  the  Forest  Service 
have  their  own  regulations  which  give 
high  priority  to  protection  of  endangered 
and  threatened  species.  Thus,  no  benefit 
would  accrue  from  designation  of 
critical  habitat. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibition 
against  certain  practices.  Recognition 
through  hsting  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened.  Regulations  implementing 
this  interagency  cooperative  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(2)  requires  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species.  If  a  Federal  action  may 
affect  a  listed  species,  the  responsible 
Federal  agency  must  enter  into  formal 
consultation  with  the  Service. 

Federal  actions  which  could  impact 
these  salamanders  would  include  land 
management  decisions  on  the 
Monongahela  National  Forest  or 
Shenandoah  National  Park,  and 
possibly.  Federal  permitting 
requiremenls  for  private  actions,  such  as 
mining  or  recreational  development.  If 
this  proposal  is  made  final,  such  actions 
would  require  formal  consultation, 
unless  the  Service  concurs  in  writing 
that  the  action  has  been  designed  in  a 
manner  that  eliminates  adverse  effects 
to  these  salamanders. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  and  17.31  set  forth 
a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
and  threatened  wtldhfe.  These 
prohibitions,  in  pari,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take,  import  or 


export,  ship  in  interstate  commerce  m 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  is  also 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
was  illegally  taken.  Ceriain  exceptions 
apply  to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  oe  issued  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  wildlife  species  under 
certain  circumstances,  Regulations 
governing  permits  are  at  50  CFR  17.22. 
17.23,  and  17.32.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  For  threatened  species,  there 
are  also  permits  for  zoological 
exhibition,  educational  purposes,  or 
special  purposes  consistent  with  the 
purposes  of  the  Act. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  eflective  as 
possible.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  parly  concerning  any 
aspect  of  this  proposal  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  these  species; 

(2)  The  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act: 

(3)  Additional  information  concerning 
the  range  and  distribution  of  these 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  these  species. 

Final  promulgation  of  the  regulation 
on  these  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  In  writing  (see 
ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 


Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(6)  of  the 
Fjidangered  Species  Act  of  1973. 
amended.  A  notice  outlining  the 
Ser\'ice's  reasons  for  this  determination 
was  published  in  the  Federal  Register  <^>n 
October  25, 1983  (48  FR  49244] 
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The  pinmary  author  of  this  proposed 
rule  19  Judy  {acobs  [sua  AOOAESSCS 
section).  301/269-5448. 

Lisl  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threa't-ned  wildlife, 
Ftsh.  Marine  mammals.  Plants 
(agriculture). 


PrapcMed  Rej^Utions  Promulgation 

Accordingly.  ii  in  hpr»*by  proposed  to 
rimend  Part  17.  Subchapter  B  of  (Kapler 
I,  tide  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below 


PART  17— ( AMENDED] 


1.  The  authonty  citation  for  Part  17 
continues  to  read  as  follows: 


Authority:  Pub.  L  93-2(lS.  87  Sta(.  BM;  Pub. 
L  *t-3M.  90  Stat.  911:  Pub.  L  9S-«32.  92  Stat. 


Species 


Hntonc  range 


Vertetvele 
poputeiion 


endangered  or 

fNBataned 


3751.  Pub  I.  9fKl.')9.  <J3  Stnl   1225:  Pub  L  97- 
304.96  Stat.  1411  (ISUS-C.  1531  (»f  sei?  ):  Pub 
L  9»-62S,  100  Slat.  3500  (1986).  unress 
otherwise  noled. 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  Amphibians,  to  the  List  of 
Endangered  and  Threatened  Wildlife. 

§17.11    Endangered  and  threatened 

wUdUfe. 


(h)" 


Specal 


Sald'-.d-toer,    Crieal    Moon-     Phfthodan  nettngi^ U  S.A.  (WV)-m 

tain 
SaJamandef.  Shenandoafi 


Pfsfhoikjo  sfienandoah US.A.{VA).. 


Diited:  September  2.  isma 
Susan  Recca, 
Acting  Assistant  Secretary  for  Fish  and 

WJdIi'p  and  Porks. 

irRDnr   M-22U5Filsd  9-27-88;  8:45 •IB] 

BIU.JMG  COOe  43tO-5S-M 


50  CFR  Part  17 

Endangered  and  Threatened  Wlldlife 
and  Plants;  Proposed  Endangered 
Status  for  Uatrts  ohiingerae  and 
Ziziphus  celata 

AOEHCv:  Fish  and  Wildlife  Service. 

Inferior. 


action;  Proposed  rule. 


SUMMARV:  The  Service  proposes  to 
dettrra;ne  Liatris ohiingerae  (scrub 
blazing  starl.  a  perennial  herb  In  Ihe 
aster  family  (Asleraceac)  and  Ziziphus 
celata  (Florida  ziziphus).  a  shnib  i.n  Ihe 
buckthorn  family  (Rhamnaccae)  to  be 
endangered  species  pursuant  to  Ihe 
Endangered  Species  Act  of  1973  |AgI), 
as  amended.  These  two  plants  are 
endemic  to  aar.d  pine  scrub  vegetation 
in  Pnik  and  Highlands  counties  in 
central  Flonda. 

Bolh  plants  are  threatened  by  habitat 
loss  due  to  residential  and  agricultural 
land  Lfevelopment.  Only  one  small 
population  of  the  Florida  ziziphus  is 
known  to  exist,  so  it  is  especially 
vulnerable  to  extinction.  This  proposal 
if  made  final,  would  implement  the 


protection  and  recovery  provisions 
afforded  by  the  Act  for  these  two  plants. 
The  Service  seeks  data  and  comments 
frum  the  public  on  this  proposal 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  November 
28. 1988.  Public  hearing  requests  must  be 
received  by  November  14. 1988. 
ADDRESSES;  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  facksonville 
Field  Office.  U.S.  Fish  and  Wildlife 
Ser\'ice.  3100  University  Boulevard 
South.  Suite  120.  lacksonville.  Florida 
32216.  Comments  and  materials  received 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Wesley.  Field  Supervisor,  at  the 
above  address  (telephone:  904/791-2580 
or  FTS  946-2580). 
SUPPI.EMEKTARV  INFORMATION: 

Background 

Liatris  ohiingerae  is  a  perennial  herb 
of  the  aster  family  [Asleraceae,  also 
known  as  Compositae}.  It  was  first 
collected  in  1922  by  |ohn  K.  Small  in 
Highlands  County,  Florida,  and  was 
cnllccted  in  the  same  year  by  Mrs.  F.E. 
OhUnger  southeast  of  Frostproof.  Polk 
County.  S.F.  Black  (182:1)  placed  the 
plant  in  the  blazing  star  genus,  naming  it 
Lacinaria  ohiingerae.  with  the 
Frostproof  site  as  Ihe  type  locality 
Small  (1924)  created  a  new  genus  for 
this  plant,  which  became  Ammopursus 


ohiingerae.  Robinson  (1934)  reinstated 
scrub  blazing  star  in  the  large  genus  of 
the  blazing  stars  in  Liatris  ohiingerae. 
changing  the  name  of  the  genus  in 
keeping  with  adoption  of  Liatris  as  a 
conserved  name  under  the  International 
Code  of  Botanical  Nomenclature, 
Gaisers  (1SM6)  treatment  of  Liatris  and 
Cronquisl's  (1980)  lloristic  treatment  of 
the  aster  family  in  Ihe  Southeast  retain 
this  plant  in  the  genus  Uatris.  although 
Laketa  (1964)  argued  in  favor  of 
reinstating  Ammopursus  as  a  genus  of 
only  one  species,  Cronquist  gives  three 
common  names  for  Liatris:  blazing  star, 
gay  feather,  and  button  snakeroot. 
Members  of  Ihe  genus  that  are  sold  as 
cut  flowers  or  as  garden  perennials  are 
usually  called  blazing  stars.  Wunderlin 
et  al.  (1980)  mention  "sand  torch"  as  a 
name  for  Liatris  ohiingerae. 

Liatris  ohiingerae  is  an  erect,  usually 
unbranched  perennial  herb,  up  to  1 
meter  (3  feet)  tall.  The  leaves  are  very 
narrow,  only  1-2.5  millimeters  (0.04-0.10 
inches)  wide.  The  several  flower  heads 
are  usually  separated  from  each  other 
on  the  stem;  they  are  large  compared  to 
the  rest  of  the  genus,  up  to  2  centimeters 
(O.B  inch)  broad  and  3  centimeters  (1.2 
inch)  from  base  to  tips  of  the  flowers. 
The  flowers  are  bright  pinkish  purple. 
The  plant  flowers  from  July  through 
September  and  October  (Krai  1983, 
Cronquist  1980|. 

Liatris  ohiingerae  has  been  collected 
frequently  because  of  its  brilliant 
flowers.  A  study  of  the  central  Florida 
sand  pine  scrub  by  Christman  (1988) 


Federal  Register  /  Vol  53.  No.  188  /  Wednesday.  September  28.  19B8  /  Proposed  Rules  37819 


shows  93  known  localities  for  the  plant 
(71  of  them  in  Highlands  County),  with  a 
geographic  range  from  Aubumdaie  and 
Hesperides  (on  highway  60  east  of  Lake 
Wales)  in  Polk  County,  south  along  the 
Lake  Wales  Ridge  (and  U.S.  highway  27) 
through  Scbring  to  the  Archbold 
Biological  Station  in  Highlands  County. 
The  distribution  of  Liatris  ohiingerae 
overlaps  or  encompasses  the 
distribution  of  10  federally  listed  plants 
of  the  scrub  habitat,  and  it  parallels 
especially  closely  the  distributions  of 
Hypericum  cumulicola  (endangered), 
Polygonella  basiromia  (endangered), 
and  Prunus  geniculata  (endangered).  A 
site  at  Archbold  Biological  Station  is 
protected;  a  site  al  Saddle  Blanket  Lakes 
has  been  proposed  for  purchase  by  the 
State,  but  the  purchase  is  not  yet 
funded,  A  small  site  may  be  added  to 
Highlands  Hammock  Stale  Park, 

Liatris  ohiingerae  is  restricted  to  sand 
pine  scrub  vegetation,  a  vegetation  that 
is  restricted  to  Florida  and  has  its 
greatest  floristic  richness  on  the  Lake 
Wales  Ridge,  Scrub  vegetation  occurs 
on  excessively  drained,  sand  soils, 
usually  on  sites  that,  under 
presettlement  conditions,  were  provided 
a  degree  of  natural  fire  protection  by  a 
nearby  lake  or  swamp  (S.  Christman, 
botany  seminar.  University  of  Florida. 
Feb.  1988).  Scrub  vegetation  is 
dominated  by  evergreen  shrubs 
including  oaks  (such  as  the  endemic 
Quercus  inopina).  with  variable 
numbers  of  sand  pine  [Pinus  clausa). 
Sandy  open  spaces  between  large 
shrubs  are  occupied  by  small  shrubs 
such  as  Conradina  brevifolia  and 
Dicerandro  frvlescens  (both  members  of 
the  mint  family,  the  latter  federally 
listed  as  endangered).  Polygonella 
myriophyllo  (of  the  buckwheat  family), 
and  numerous  small  herbs  including 
Bonamia  grandiflora  (of  the  morning 
glory  family,  threatened),  Nolina 
brit'toniona  (agave  family),  and  a  few 
grasses  such  as  Schizochyrium  niveum 
(a  bluestem  grass  endemic  to  central 
Florida), 

Christman  (1988)  lisl  39  plant  taxa 
that  are  virtually  restricted  to  scrub 
vegetation.  Of  these  taxa.  33  are  present 
on  the  Lake  Wales  Ridge.  Scrub 
vegetation  on  the  Ridge  appears  to  have 
the  greatest  number  of  endemic  plant 
species  in  any  single  habitat  in  Florida. 
The  State's  two  other  major  regions  of 
plant  endemism  are  the  Apalachicola 
lowlands  in  northwest  Florida  (with 
about  the  same  number  of  taxa,  in 
several  habitats)  and  the  tropical  region 
of  Dade  and  Monroe  Counties  (with 
more  taxa.  but  with  few  of  the  taxa 
constituting  full  species).  Florida  has  the 
greatest  degree  of  plant  endemism  in 


eastern  North  America  (Florida  Natural 
Areas  Inventory,  in  press). 

Ziziphus  celata  was  first  collected  by 
Ray  Garrett  in  1948  on  sand  dunes  near 
Sebring;  a  second  specimen  was 
collected  by  Leonard  ],  Brass  in  Ihe 
company  of  Garrett,  presumably  from 
the  same  locality,  Garrett  consulted  with 
Erdman  West  and  Lilian  Arnold  at  the 
University  of  Florida,  but  neigher  could 
identify  the  plant.  West  had  an 
illustration  prepared.  Over  the  years, 
attempts  were  made  to  identify  the 
shrub  (which  belongs  to  the  family 
Rhamnaceae  or  buckthorns)  and  to 
relocate  the  shrub  in  the  wild,  with  no 
success.  Finally,  Walter  Judd  noted  Ihe 
similarity  of  Garrett's  specimen  to 
several  shrubs  from  the  southwestern 
United  Stales  and  Mexico,  ludd  and 
Hall  (1984)  proposed  that  Garrett's 
specimen  represented  a  new  species, 
which  they  named  Ziziphus  celata.  most 
closely  related  to  Ziziphus  obtusifolia 
(lotebush,  white  cnicillo  or  gray  thorn;  a 
variable  species  of  the  deserts  of 
southern  California,  Arizona,  New 
Mexico.  Texas,  and  Mexico)  and  to 
Ziziphus  parryi  (California  lotebush,  of 
southern  California  and  Baja  California) 
(Benson  and  Darrow  1981). 
Subsequently.  Brass'  specimen  was 
found  at  the  herbarium  of  the  Archbold 
Biological  Station,  and  the  illustration 
prepared  under  West's  direction  was 
found  (Wunderlin  et  al  1985).  In  late 
July  1987.  Kris  R.  DeLaney  found  a 
population  of  the  Florida  ziziphus  in 
Polk  County.  Florida,  after  carefully 
searching  suitable  habitats  (Wunderlin 
et  al  1987). 

Ziziphus  celata  is  a  shrub  up  to  1.5 
meters  (5  feet)  high.  Branches  are 
zigzagged  and  bear  short,  straight,  spiny 
branchlels.  Leaves  are  alternate, 
deciduous,  with  blades  that  are  oblong- 
elliptic  to  obovale,  dark  glossy  green 
above,  lighter  dull  green  beneath,  4,5-21 
millimeters  (0,18-0.83  inch)  long,  and  3- 
13  millimeters  (0-12-0.5  Inches)  wide. 
Leaves  have  rounded  tips,  cuneate 
bases,  and  entire  margins  (Wunderlin  el 
al  1987).  Flowers  are  axillary  and 
solitary  but  appear  fascicled;  sepals  are 
6.  green;  petals  are  5,  while,  somewhat 
clasping  the  stamens;  stamens  5.  The 
floral  disc  is  thickened  and  surrounds 
Ihe  ovary  ((udd  and  Hall  1984).  The  fniit 
is  a  drupe  (Wunderlin  et  al.  1985). 
Ziziphus  celata  may  be  recognized  in 
Ihe  field  by  its  small,  dark,  glossy  green, 
entire  leaves  on  conspicuously  zigzag 
spiny  branches.  Larger  specimens  tend 
to  be  covered  with  Uchens  (Wunderlin 
et  al.  1987). 

Currently,  only  one  population  of 
Ziziphus  celata  is  known,  consisting  of 
about  30  stems  in  2  groups  on 


approximately  2  acres  on  the  Lake 
Wales  Ridge  in  Polk  County.  Despite 
intensive  floristic  surveys  of  the  Lake 
Wales  Ridge  in  recent  years,  no  other 
populations  have  been  found.  The  site  is 
on  Avon  Park  Fine  Sand,  an  excessively 
drained  deep  sand  soil.  The  site  appears 
to  represent  a  transition  between  sand 
pine  scrub  vegetation  and  longleaf  pine 
{Pinus  palustris)  vegetation  with  turkey 
oak  [Quercus  lacvis).  The  site  has 
evergreen  oaks,  scrub  hickory  [Can-a 
floridana}.  Bumelia  tenax  (a  buckthorn). 
Prunus  geniculata  (scrub  plum, 
endangered),  and  many  herbs.  inc)uding 
Berlandiera  subacaulis  (a  yellow  daisy), 
Bonamia  grandiflora  (Florida  bonamia, 
threatened),  Bulbostylis  sp.  (a  small 
sedge],  Liatris  ohiingerae.  Licania 
michauxii  [gopher  apple).  Paronychia 
chartacea  fpapery  whitlow  wort, 
threatened),  and  IVareo  carteri  (Carter's 
mustard,  endangered)  (Wunderlin  et  al 
1987), 

Federal  government  action  on  Liatris 
ohiingerae  began  with  section  12  of  the 
Endangered  Species  Act  of  1973.  which 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51,  was  presented  to  the 
Congress  on  January  9, 1975.  In  Ihis 
report.  Liatris  ohiingerae  was 
considered  endangered.  On  July  1. 1975. 
the  Service  published  a  notice  in  the 
Federal  Register  (40  FR  27823)  of  its 
acceptance  of  the  report  as  a  petition 
within  Ihe  context  of  section  4(c)(2) 
(now  section  4(b)(3))  of  the  Act.  and  of 
its  intention  thereby  to  review  the  status 
of  the  plant  taxa  contained  within.  On 
December  14. 1980.  the  Ser\ice 
published  a  notice  of  review  for  planis 
(45  FR  82480).  which  included  Liatris 
ohiingerae  as  a  Category  1  candidate  (a 
taxon  for  which  data  in  the  Ser\ice's 
possession  indicate  listing  is 
warranted).  A  notice  of  review 
published  on  September  27, 1985  (50  FR 
39526),  maintained  this  species  as  a 
Category  1  candidate.  The  proposal  to 
list  Ihis  species  as  endangered  is  based 
on  the  information  available  in  1980. 
augmented  by  field  work  conducted 
since  then  by  Gary  Schultz  for  Ihe 
Florida  Natural  Areas  Inventory  and  by 
Steven  Christman  (1988)  and  by  recent 
information  on  Ihe  rate  of  development 
of  Ihe  two  counties. 

In  the  September  27. 1985.  notice  of 
review,  Ziziphus  celata  is  designated  a 
Category  2'  candidate  (a  taxon  for 
which  data  in  the  Service's  possession 
indicate  listing  is  possibly  appropriate 
but  for  which  additional  biological 
information  is  needed  to  support  a 
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proposed  rule:  the  asterisk  indicates  that 
the  laxon  is  possibly  exlinctj. 
Subsequent  discovery  of  another 
herbarium  specinien.  an  illustration  of  a 
fruit,  arKi  an  extant  population  of 
Ziziphus  celota  have  conrinned  that  this 
is  a  vahd  species  that  mehti  Msting. 

Section  4(bK3|fB)  of  the  Act.  as 
amended  \n  1982,  requires  the  Secretary 
to  make  findmj?s  on  certain  pending 
petitions  wnthin  12  months  of  their 
receipt.  Section  2(bMl)  of  the  1982 
Amendments  fiirther  requires  that  all 
petiiions  pending  on  October!  3.  1982. 
be  treated  as  having  been  newly 
submi'ted  on  that  date.  This  was  the 
case  for  Latrrs  obhngerae  because  the 
Service  had  accepted  the  1975 
Smiihsoman  report  as  a  petition.  In 
October  of  1983,  1984,  19BS.  1986  and 
198**  the  Service  found  the  petitioned 
listing  of  this  species  was  warranted  but 
precluded  by  other  listing  actiooa  of  a 
higher  priority,  and  that  additional  data 
on  vulnerability  and  threats  were  still 
bein«  gathered.  Publication  of  the 
preseiii  proposal  constitutes  the  final  1- 
ye^r  finding  that  is  required. 

Summary-  of  Factors  Affecting  the 
Species 

Section  4(a)01  of  the  Act  (16  L'S.C. 
1531  Bt  seq.)  and  regulations  (50  CFR 
Part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  Rve  factors  described  in  section 
4(a)(1).  These  factors  and  their 
applications  to  Liatris  ohiwgerae  (S.F. 
Blake]  Robinson  and  Ztzipbus  celata 
Judd  &  HrtU  ire  as  follows: 

A.  Thn  Present  or  Threatened 
Destnjction.  Modificotion.  or 
Curtciiment  of  Their  Habitat  or  Range 

Liatrrs  ohiingerae  is  restncted  to  sand 
pine  scrub  vegetation  on  the  Lake  Wales 
Ridge  and  the  nearby  Aabumdale  ■i.'-ea 
in  Hichlands  and  Polk  Coun*le3.  Flonda. 
Sdrd  pine  3cn:b  ve^f?tari(jn  ncriir? 
elspwhere  in  these  counties  and  the  rest 
of  fhe  State,  hut  lacks  Liatns  oh/ingeroe 
The  Lake  VV^ks  Ridae  m  a  maror  citrus 
producing  arpd.  and  the  towns  along  the 
Ridge  are  9T)w:ri.g  rap:d!y  In  Highlands 
County.  94.2  percent  of  *he  xenc 
vpKptsnan  lacnib.  scrubby  flatwood.s. 
and  Innsfedf  pme-turkey  oak  vegeta(ion) 
pr-rrsen!  before  settlement  had  been 
destroyed  in  1981.  An  additional  10.3 
percent  of  the  xeric  vegetation  was 
moderately  disturbed,  pnmarily  by 
building  roads  to  create  housing 
subdivisions  (Peroni  and  Abrahamson 
1985),  Remaining  tracts  of  scrub  on  the 
Lake  Wales  Ridge  in  Polk  and  Highlands 


counties  are  rapidly  being  developed  for 
citrus  groves,  and  especially  for  housing 
developments  and  businesses  {Fred 
Lohrer,  Archbold  Biolngiral  Station, 
pers.  comm.  1985;  fames  l^uane. 
Executive  Director.  Centra!  Florida 
Regional  Planning  Council,  pers.  comm. 
198B). 

Many  of  the  remaining  stands  of  scrub 
are  vacant  lots,  patches  of  land  isolated 
by  railroad  tracks,  or  other  isolated 
fragments  of  the  onginal  vegetation. 
Some  of  the  few  remaining  large  area.s 
of  si:rub  are  subdivisions  here  lots  were 
sold  to  absentee  owners,  but  houses 
were  not  built.  The  fragmented  land 
ownership,  the  difficulty  of  contacting 
landowners,  and  informal  use  of  such 
subdivisions  as  trash  dumps  and 
recreation  areas  make  conservation  of 
the  vegetation  difficult.  Uatris 
ohiingerae  is  not  known  to  occur  in 
publicly  owned  sand  pine  scrub 
vegetation  at  Arbuckle  Lake  or  the  Avon 
Park  Air  Force  Ranged  in  these  counties. 
The  plant  does  not  occur  within  (or  on 
land  that  may  be  added  to)  Highlands 
Hammock  State  Park  in  Highlands 
County,  and  it  occurs  on  the  private 
Archbold  Biological  Station.  Liatns 
ohiingerae  occurs  at  Saddle  Blanlet 
Lakes,  a  tract  in  Polk  County  that  Is  on 
the  acquisition  list  for  the  State  of 
Florida's  Conservation  and  Recreation 
Lands  Program.  So  far.  pnrchase  of  this 
tract  has  been  delayed  because  other 
tracts  have  received  higher  priority.  The 
Nature  Conservancy  owns  a  small 
preserve  at  Saddle  Blanket  Lakes. 

The  relatively  large  number  of  known 
localities  for  Liatris  ohiingerae  is 
misleading.  Because  it  has  conspicuous 
flowers  and  is  easily  identified,  it  has 
been  collected  very  frequently,  much 
like  Polygortella  myriophylh.  a 
distinctive  species  of  the  same  habitat 
Many  of  the  known  sites  for  the  blazing 
star  have  already  been  destroyed, 
ahhough  on  exazx  count  is  available. 
Although  the  blazing  star  is  still  locally 
abundant,  most  of  the  extant  sites  are 
small,  and  sites  are  disappearing  very 
rapidly.  For  example,  in  January  of  1988, 
Steven  Chnstman  jpers.  comm  1988) 
prepared  for  The  Nature  Conser\'ancy  a 
ii.tt  of  lOsitt^  that,  collectively,  could 
constitute  a  network  of  preserves  for  the 
central  Florida  scrub  flora;  by  late 
March.  3  of  the  sites  had  changed  hands. 
including  1  that  had  been  considered 
relativety  secure. 

Ziiiphas  celata  was  first  collected 
near  Sebring;  the  site  has  not  been 
relocated  and  may  have  been  destroyed. 
The  single  known  existing  population,  in 
Polk  County,  consists  of  about  30  stems 
Most  or  alt  of  the  stems  may  be  from  a 
single  rootslock.  The  site  is  privately 


owned,  and  it  is  not  protected 
(Wumierhn  et  al  1967;  R.  Wunderlin. 
r>ers,  comm  1968)  DeLaney  and 
Wunderlin  have  r»'ceived  funding  from 
the  Florida  Nongame  Wildlife  Program 
to  search  for  more  populations,  but  the 
lack  of  collections  from  this  intensively 
explored  portion  of  the  State  indicates 
that  few  populations  can  be  expected  to 
be  found. 

B.  Overutiluation  for  Commercial 
RecreaUooal  Scientific,  or  Educational 
Purposes 

Liatris  ohiingerae  is  being  tested  by  a 
Dutch  Tinn  for  cultivation  as  a  cut  flower 
because  of  its  exceptionally  large  flower 
heads  that  are  more  pinkish  than  those 
of  other  members  of  the  genus  (S. 
Wallace.  Bok  Tower  Gardens,  pers. 
comm.  1988).  This  activity  does  not  pose 
a  threat  to  the  species,  but  the 
increasing  popularity  of  members  of  the 
genus  Liatns  as  garden  perennials  could 
threaten  this  species  in  the  future. 

Ziziphus  celata  is  one  of  the  rarest 
shrubs  m  North  America.  Unrestricted 
scientific  collecting  or  excessive  visits 
could  seriously  affect  the  one 
population. 

C.  Disease  orPredaUon 
Not  applicable- 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Liatris  ohiingerae  is  Usted  as 
endangered  by  the  Preservation  of 
Ntitive  Flora  of  Flonda  Act  (Section 
581.185-187.  Florida  Statutes),  which 
regulates  taking,  transport,  and  sale  of 
plants  but  does  not  provide  habitat 
protection.  Zmphtis  celata  is  proposed 
for  addition  to  the  Slate  list.  The 
Endangered  Species  Act  will  offer 
addihonal  protection  through  section  7 
and  recovery  planning. 

E.  Other  Natural  »r  Manmade  Factors 
Affer.ling  Their  Continued  Ejiislence 

Restriction  to  specialized  habitats  and 
to  small  geographic  rnnges  tends  to 
intensi^'  any  adverse  effects  on  any 
rare  plant.  This  is  the  case  for  Liatris 
ohiingerae.  and  is  exacerbated  by  the 
loss  of  habitat  that  has  already  taken 
place.  Ziziphus  celata  may  be 
threatened  by  loss  of  genetic  variation 
because  the  existing  population  may 
consist  of  only  one  or  two  clones. 

The  Service  has  carefully  assessed  the 
best  scienhfic  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  propose 
this  rule.  Based  on  this  evaluation,  the 
preferred  ai:tion  is  to  list  Liatris 
ohiingerae.  and  Ziziphus  celata  as 
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endangered.  Their  hmited  remaining 
habitats  and  vulnerability  to  human 
aclivilies  indicate  that  both  species  are 
in  danger  of  extinction  throughout  all  or 
significant  portions  of  their  ranges,  and 
therefore  fit  the  Act's  definition  of 
endangered.  The  decision  not  to  propose 
critical  habitat  for  these  species  is 
discussed  in  the  following  section- 
Critical  Habitat 

Section  4(a)(3)  of  the  Act  as  amended, 
requires  that  lo  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  that  is 
considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  Liatris  ohiingerae.  or 
Ziziphus  celata  at  this  time.  Federal 
agencies  can  be  alerted  to  the  presence 
of  these  species  without  the  publication 
of  critical  habitat  descriptions  and 
maps.  Publication  of  critical  habitat 
descriptions  and  maps  would  increase 
the  degree  of  threat  from  taking  or 
vandalism,  because  Liatris  ohiingerae  is 
an  attractive  plant  that  could  become 
popular  in  home  gardens  and  because 
live  speciments  oi  Ziziphus  celata 
would  be  of  interest  to  a  limited  number 
of  hobbyists  and  institutions;  it  could  be 
a  commercially  viable  plant  for  a  few 
specialized  nursenes.  Removal  of 
attractive  plants,  or  plant  curiosities. 
from  the  wild  by  collectors  and 
hobbyists  has  been  a  serious  problem 
for  many  years  in  south  Florida. 
Consequently,  no  critical  habitat  is 
proposed  for  these  plant  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recover)'  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  bsltng  encourages  and  results  in 
con5er\'ation  actions  by  Federal.  State. 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended. 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 


designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat,  if  a  Federal  action  may 
adversely  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service.  The 
currently  known  sites  for  Liatris 
ohiingerae.  are  on  private  land,  except 
for  one  that  my  be  purchased  by  the 
State.  The  one  currently  known  site  for 
Ziziphus  celata  is  on  private  land.  The 
State  of  Florida  is  aware  of  the  need  to 
conserve  both  species:  no  Federal 
involvement  is  known  al  Highlands 
Hammock  State  Park  or  on  private  lands 
in  the  area.  Populations  of  Uatris 
ohiingeme.  that  extend  onto  State- 
owned  highway  rights-of-way  may  be 
subject  lo  Federal  involvement  if  the 
U.S.  Department  of  Transportation 
(Federal  Highway  Administration) 
should  provide  funds  for  maintenance  or 
construction.  Federal  mortgage 
programs  may  be  subject  to  section  7 
review,  including  those  of  U.S. 
Department  of  Agriculture  (farmers 
Home  Administration).  Veterans 
Administration,  and  the  U.S. 
Department  of  Housing  and  Urban 
Development  (Federal  Housing 
Administration  loans).  The  supply  of 
electricity  lo  new  bousing  dt-velopments 
may  be  subject  lo  Federal  involvement 
through  the  Rural  Electrification 
Administration. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62. 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61.  would 
apply.  These  prohibitions,  in  part,  make 
it  itlega!  for  any  person  subject  to  the 
jurisdiction  of  the  United  Slates  to 
import  or  export  any  endangered  plant. 
transport  il  in  interstate  or  foreign 
commerce,  or  remove  it  from  areas 
under  Federal  jurisdiction  and  reduce  it 
to  possession.  Certain  exceptions  can 
apply  to  agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  17.62  and  17.63  also  provide  for  the 


issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  There  is  no  commercial 
trade  in  Ziziphus  celata.  and  no  known 
commercial  trade  within  the  United 
States  in  Liatris  ohiingerae.  The  Service 
anticipate  few.  if  any.  requests  for 
permits.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Office  of  Management  Authority,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
27329.  Central  StaUon.  Washington.  DC 
20038-7329  (202/343-4955). 

Public  Comments  Solicited 

The  Service  intends  that  any  final  rule 
resulting  from  this  proposal  will  be 
accurate  and  as  effective  as  possible  in 
the  conservation  of  endangered  or 
threatened  species.  Therefore,  any 
comments  or  suggestions  from  the 
public,  other  concerned  governmental 
agencies,  the  scientific  community, 
industry,  or  any  other  interested  party 
concemmg  any  aspect  of  this  proposal 
ere  hereby  solicited-  Comments 
particularly  are  sought  concerning  the 
following: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Liatris 
ohiingerae  and  Ziziphus  celata: 

(2)  The  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  these 
species:  and 

(4)  Current  or  planned  activities  in  (he 
range  and  habitat  of  these  species  and 
their  possible  impacts  on  them. 

Final  promulgation  of  the  regulation 
on  these  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  commumcations  may 
lead  to  adoption  of  a  fioal  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  lo  the  Field  Super\'i5or.  US. 
Fish  and  Wildlife  Service.  3100 
University  Boulevard  South,  Suite  120, 
facksonville,  Florida  32216. 
National  Enviroameatal  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
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Policy  Act  of  1969.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endanpered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
wds  published  In  the  Federal  Register  on 
Octuher  25.  1983  (48  PR  49244) 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish.  Marine  mammals,  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  lo 
amend  Part  17.  Subchapter  B  of  Chapter 
I.  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

Part  17— {AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  9^205.  87  Stat.  884,  Pub 
L.  94-359.  90  Slat.  911;  Pub.  L  95-832,  92  Slal. 
3751;  Pub.  L  96-159.  93  Stat  1225;  Pub.  L  97- 
304.  96  Stat,  1411  (16  U  S.C  1532  nt  seq.\\  Pub 
L  99-625. 100  Slat-  3500  (1986).  unless 
otherwise  noted. 

2.  It  is  proposed  to  amend  S  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  the  families  indicated,  to  the 
List  of  Endangered  and  Threiitfned 
Plants: 

§17.12    Endangered  and  threatened  plants, 
(hi-  •   • 


Common  name 


Status         Wtien  listed 


Agtefaceae— Aster  tamrfy 
Lsarrts  ofiUngerae 


Rnamnaceae— Buctitfiom  lafrnty: 
Ziijphus  celata  


.  Scnib  t)lazing  star... 

.  Ftonda  a2ip'>is 


.  U.SA  (FL> 

.  U.S.A.  (FL) 


Cnttcal 
habrtai 


Special 
njies 


Daffd  September  2.  1988 
Susan  Recce. 

Acting  Assistant  Sfcrelory  for  Fish  and 
WthUffp  and  Parks. 

IFR  Doc  88-22146  Filed  9-27-88;  a  45  Mm] 
BILUNG  CODE  S310-5S-H 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  651 

(Docket  Mo.  eoe7a-«i73i 

Norttieast  Multlspecies  Fishery; 
Correction 

AQEHCr:  National  Marine  Fisheries 
Service  (NMFS).  NOA.A.  Commerce, 


ACTION:  Advance  notice  of  proposed 
rulemaking;  correction. 

SUMMARY:  This  document  corrects  the 
definition  of  an  importer/broker  in  the 
advance  notice  of  proposed  rulemaking 
fnr  the  Northeast  MuUispecies  Fishery, 
which  was  published  September  14.  1988 
(53  re  35532)  m  FR  Doc.  88-20946. 
FOR  FURTHER  INFORMATION  CONTACT: 
|dck  Terrill  (Resource  Policy  Analyst. 
.NMFS),  .508-281-3600.  ext-  252. 

SUPPLEMENTARY  INFORMATION:  The 

following  correction  is  made- 

On  page  35536.  column  1.  under  the 
"Definitions"  heading,  paragraph  1  is 
corrected  to  read  "1  Importer/broker 
means  any  person  or  corporation,  other 
than  an  importer/processor  or 
processor,  which  imports  or  receives 
unprocessed  nonconforming  fish  from 


outside  the  United  States  for  the 
purpose  of  resale." 

Other  corrections  to  this  rulemaking 
are  being  made  by  the  Office  of  the 
Federal  Register,  and  are  published  in 
the  Corrections  Section  of  this  issue  of 
the  Federal  Register. 

Dated:  September  2.3. 1988 
)ame«  E.  Douglas  Jr. 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
jFR  Doc  88-22194  Fded  9-27-88;  845  am| 
BILLING  CODE  35tO-»-W 
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This  section  o(   the   FEDERAL   REGISTER 
contains   documents   other   than    rules   Of 
proposed   njies  that  are  appitcabie  to  the 
public    Notices   0*    hearings   arKj 
investigations,   commrtlee   meetings,   agency 
decisions    and    rulir^gs.    delegations   of 
authonty,   tiling  ot   ptjmions  and 
applications  and  agency  statements  of 
organization  and   functions  are  examples 
ol  docurrwnts  appeanng  in  this  section 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Sept.,'mber23. 198«. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  Ihe 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinslateinnts.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  informalinr-. 
collection;  (2)  title  of  the  information 
collection;  [3]  form  number(s),  if 
applicable;  (4)  how  often  the  information 
is  requested:  (5)  who  will  be  required  or 
asked  to  report;  (6)  an  estimate  of  the 
number  of  responses:  (7)  an  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (8)  an 
indication  of  whether  section  3504(h)  of 
Pub.  L  96-511  applies:  (9)  name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OiRM,  Room  404-W  Admin. 
BIdg..  Washington.  DC  20250.  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503.  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


Existing 

•  Rural  ElectriTication  Administration 

•  7  CFR  Part  1751— Loan  Processing 
Procedure — Telephone  Program 

•  On  occasion 

•  Small  businesses  or  organizations;  95 
responses;  1.520  hours;  not  applicable 
under  3504(h) 

•  Monte  Heppe.  Jr.  (202)382-8530 

Revision 

•  Food  and  Nutrition  Service 

•  Food  Stamp  Program:  Targeting  for 
Income  and  Eligibility 

•  Verlification  Systems 

•  Recordkeeping;  Annually 

•  Individuals  or  households;  State  or 
local  governments;  53  responses; 
786.537  hours;  not  applicable  under 
3504(h) 

•  John  Hitchcock  (703)  758-3385 

Larry  K.  Rotterson. 

Acting  Deparimental  Clearance  Officer. 
[FR  Doc.  88-22178  Filed  9-27-88;  8:45  ami 

BILLING  COOE  341(M>1-« 


Eliminating  Unnecessary 
Administrative  Burdens  on  Research 
Awards 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  Notice  announces  the 
Department  of  Agriculture's  (USDA) 
intention  to  reduce  unnecessar>' 
administrative  burdens  on  its  research 
awards.  Deviations  of  Office  of 
Management  and  Budget  (OMB) 
Circulars  A-21.  "Cost  Principles  for 
Institutions  of  Higher  Education."  and 
A-110.  "Grants  and  Agreements  with 
Institutions  of  Higher  Education. 
Hospitals  and  Other  Non-profit 
Organizations,"  which  have  been 
promulgated  in  7  CFR  Part  3015,  are 
based  on  guidance  received  from  OMB 
in  a  memorandum  entitled  "Eliminating 
Unnecessary  Administrative  Burden  on 
Sponsored  Research."  dated  May  18, 
1988. 

DATE:  The  effective  date  of  this  Notice  is 
October  1. 1988. 

FOR  FURTHER  INFORMATION  CONTACr. 
Lyn  Zimmerman.  Manaj^ement 
Improvement  and  Fiscal  Policy  Division, 
Office  of  Finance  and  Management. 
Room  1364.  South  Agriculture  Building. 
Washington.  DC  20250.  Telephone:  202- 
382-1304. 


SUPPt^MENTARV  INFORMATION: 
Background 

The  Federal  Government  has 
streamlined  the  administration  of 
sponsored  research  through  issuance  of 
OMB  Circulars  A-21  and  A-110. 
However,  accounting  and  administrativp 
requirements  have  remained  relatively 
complex.  In  April  1986,  the  National 
Institutes  of  Health,  the  National 
Science  Foundation,  the  Department  of 
Energy,  the  Office  of  Naval  Research, 
and  USDA  joined  with  the  Florida  State 
University  System  and  the  University  of 
Miami  to  show  that  research  awards 
can  be  made  more  efficient  (with  Ukely 
increases  in  research  productivity)  by 
selective  elimination  of  administrative 
processes  that  are  unnecessary  for 
prudent  stewardship  of  public  funds. 

The  Florida  Demonstration  Project, 
which  has  just  been  expdnded  by  the 
Presidential  Task  Force  on  Regulatory 
Relief,  was  developed  by  Federal 
officials  with  the  encourq^ement  of  the 
Government-University  Industry 
Research  Roundlable  of  the  National 
Academy  of  Sciences. 

The  Demonstration  is  testing  a  set  of 
streamlined  procedures  to  standardize 
and  simplify  most  Federal  financial  and 
administrative  requirements  imposed  on 
research  awards  as  a  means  of 
enhancing  research  productivity  and 
reducing  administrative  burdens  for 
Federal  agencies  and  grantees.  The 
standard  research  award  being  tested 
eliminates  many  of  the  current 
requirements  for  Federal  pnor  approval 
of  certain  expenditure  items  (foreign 
travel,  permanent  equipment,  etc.)  as 
long  as  pertinent  grantee  administrative 
systems  are  adequate.  The  terms  of  the 
Honda  Demonstration  Project  also 
allow  grantees  the  authority  to  incur 
pre-award  costs  up  to  90  days  before  the 
effective  date  of  an  award;  lo  carry 
forward  unobligated  balances  to 
subseqi'ent  funding  periods;  and.  to 
extend  the  period  of  the  award,  if 
necessary,  without  Federal  approval. 
Grantees  may  also  determine  that  all 
Federally  supported  research  of 
individual  Principal  Investigator's  is 
scientifically  related  and,  if  so.  may 
charge  available  Federal  funds  to 
accomplish  the  work  supported  by  each 
agency  in  the  most  effective  way 
without  the  detailed  justification  of  such 
allocations  now  required  by  Federal 
regulations.  The  Federal  agencies 
continue  to  approve  changes  in  the 
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scope  of  ihe  research  or  in  the  Principal 
Investigator. 

Based  on  exstenaive  review  of  the 
results  of  the  project  to  date,  an 
Interagency  Awesamenl  Commit  tee 
recommended  to  Ihe  Office  of 
Management  and  Budget  (OMB)  that  all 
research  agencies  be  authorized  to  make 
routine  uie  of  most  of  the  above  features 
and  that  the  Demoottratioa  l>e 
continued  with  an  enlarged  scope  and 
broader  participation.  On  May  IB,  1988, 
OMB  issued  a  memorandum  to  the 
Heads  of  Executive  Departmenta  and 
EatabUahmenta  authonzing  ageociea  to 
apply  moat  of  theae  features  to  many 
research  awardeea,  including 
contractors. 

DavUtkm  Autbortty 

USDA  Agencies,  engaged  In  research, 
are  authorized  to  make  routine  uae.  as 
appropriate,  of  the  following  Florida 
Demonstration  procedures: 

1.  Waive  moat  coat-related  and  othier 
administrative  "prior  approvala** 
required  by  OMB  Circulars  A-21  and  A- 
1ia  except  actions  which  change  the 
scope  or  ob^ctive  of  a  project  change 
key  personnel,  require  additional 
funding,  or  are  specirically  required  in 
the  award  document. 

2.  Authonze  award  recipients  to  incur 
pre~award  costs  of  up  to  90  days  prior  to 
the  effective  date  of  an  award.  Any  pre- 
dward  expenditures  are  made  at  the 
recipient's  nsk.  Approval  by  the 
recipient  does  not  impose  any  obligation 
on  the  awarding  agency  in  the  absence 
of  appropnationa:  if  any  award  is  not 
subsequently  made:  or.  if  an  award  is 
mdde  for  a  lesser  amount  than  the 
recipient  expected. 

3.  Authorize  award  recipients  to 
initidle  a  one-time  no-coat  extension  of 
up  to  12  montha  if  additional  ume 
beyond  the  established  expiration  date 
'.s  required  to  aaaure  adequate 
completion  of  the  onginal  scope  of  work 
wiihm  the  funda  already  made 
jvdilable  A  single  extension,  which 
shjll  not  exceed  12  months,  may  be 
made  for  this  purpose  and  must  be  made 
prior  to  the  onginally  estdbli&hud 
txpiration  drile  The  award  reapicnt 
mij.st  notify  appropnate  agency 
official(s)  in  writing  wiLhm  10  days  of 
Ihe  extension. 

4.  Authonze  award  recipients  to  carry 
forward  unobligated  balancca  of  funda 
which  remain  at  the  end  of  any  funding 
ptTiod.  except  for  the  final  fjnding 
period  of  the  project.  Such  funds  may  be 
used  to  defray  costs  of  any  funding 
period  within  lUe  duration  of  the  project. 

The  Depaitment  will  report  to  OMB 
by  January  1. 1989.  on  its  experit;nce 
using  these  procedures.  Upon  revision  of 
OMB  Circulars  A-21  anc  A-lia  ihia 


Notice  will  be  incorporated  into  7  CFR 
Part  3015. 

Daied:  Septeinber  21.  196& 
{oho  J.  Franks, 

Assistant  S*^rptary  for  Administration. 
(FR  Doc  8ft- 22233  Filed  9-27-88;  8  «6  am) 


Soil  Coneervetlon  Service 

OeFhjyter  Centrel  School  AtMelk:  FteM 
Draineoe  RC«D  MtMure  NY, 

AOCMCV:  Soil  Coaaer\-ation  Service. 

USDA. 

action:  Notice  of  a  Finding  of  No 

Significant  Impact. 


Pursuant  to  section  lOS^ZKC) 
of  the  National  Environmental  Policy 
Act  of  1960;  the  Council  on 
Environmental  Quahty  Cuidelinea  (40 
CFR  Part  15001:  and  the  Soil 
Conservation  Service  Cuidelines  [7  CFR 
Part  650):  the  Soil  Conservation  Service. 
US  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
DeRuyter  Central  School  Athletic  Field 
Drainage  RCAD  Measure.  Cortlnnfl 
County.  New  York. 

FOR  PUnTHEfl  MFORMAnOM  CdrTACT 
Paul  A.  Dodd.  State  Conservationist 
Soil  Conservation  Service.  |ames  M. 
lianley  Federal  Building,  100  S.  Clinton 
Street.  Room  771.  Syracuse.  New  York 
13260.  telephone  (315)  423-5521 
SUPn-CHOrTARV  MFOfMIATVOfC  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  sigr.jficant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Paul  A.  Dodd.  Stale 
Conservationist,  has  determined  that  the 
preparation  of  an  env.romnental  impact 
stdtement  is  not  needed  for  this  project. 

The  measure  concerns  a  plan  to 
provide  for  drainage  of  existing  athletic 
fields  at  DeRuyter  Central  School.  The 
lack  of  a  suitable  outlet  for  drainage,  in 
conjunction  with  a  high  water  table, 
creates  a  wei  condition  of  the  fields  that 
hampers  or  precludes  the  physical 
education  program  and  various  fall  and 
spring  sports  activities.  The  use  of  the 
athletic  fields  will  be  maximized  and 
lower  maintenance  costs  wilt  be 
realized.  The  planned  works  of 
improvement  include  improvemeni  of 
existing  open  ditches,  culvert 
replacement,  construction  of  a  new  open 
ditch,  and  Lnstdllation  of  corregated 
plastic  drain  tubing.  All  disturbed  areas 
will  be  prepared  and  seeded. 

The  Notice  of  Finding  of  No 
Significant  impact  (FONSI)  has  been 


forwarded  to  the  Environmentnl 
Protection  Agency  and  to  various 
Federal.  State  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single-copy  requests  at  the  above 
address-  Basic  data  developed  during 
the  environmental  assessment  is  on  file 
and  may  be  reviewed  by  contacting  Paul 
A.  Dodd. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  on  or  before  October  2a  198a 

(Thi»  activity  ii  luted  tn  Ihe  Catalog  of 
Fed«rat  Domestic  Awislance  under  .No. 
lOJHn — Retoairx  Consenration  and 
Developmeni — and  is  aubjeci  to  ihe  provinon 
of  Rxecutive  Order  12372  which  requires 
intersovemmental  conBullation  with  State 
and  Local  offtcuU.) 

Dated  September  la  1908. 
Paul  A.  Dodd. 
State  Conservationist 
|FR  Doc  88-^2144  Filed  0-27-88:  &4S  ami 


DCPAATMCNT  Of  COMMERCE 

8ur*au  of  the  Census 

C*nsua  Advisory  Commms*  (CAC)  on 
ttM  American  IrxUan  and  AInka  Nattva 
Populations  for  ttw  1990  C«nsua,  at  aJ. 
Pubtlc  M««tlr)g 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub  L  92-463  as 
amended  by  Pub,  L  94-409).  we  are 
giving  notice  of  a  joint  meeting  followed 
by  separate  and  jointly  held  meetings 
(described  below)  of  the  CAC  of  the 
Amencan  Indian  and  Alaska  Native 
Populations  for  the  1990  Census,  the 
CAC  on  th*"  Asian  and  Pacific  Islander 
Populations  for  the  1990  Census,  the 
CAC  on  the  Black  Population  for  Ihe 
1990  Census,  and  the  CAC  on  the 
Hispanic  Population  for  the  1990  Census 
The  jomt  meeting  will  convene  on 
October  20  and  21. 19eA  at  ihe  Ramada 
Hotel.  5400  Dxon  Hill  Road.  Oxon  Hia 
Maryland  20745. 

Each  of  these  Comn.tit^!»«s  is 
composed  of  12  members  app'iinted  by 
the  Secretary  of  Commerce.  They 
provide  an  organized  and  cnniinuing 
channel  of  communication  betv^  een  Ihe 
communities  they  represrni  and  the 
Bureau  of  the  Census  on  the  problems 
and  upportumties  of  the  1090  decennial 
census 

The  Committees  will  draw  on  the 
knowledge  and  insight  of  their  members 
to  provide  advice  during  the  planning  of 
Ihe  1990  Census  of  Population  and 
Housing  on  such  elements  as  improving 
the  accuracy  of  the  population  count 
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suggesting  areas  of  research. 
recommending  subject  content  and 
tabulations  of  particular  use  to  the 
populations  they  represent,  expanding 
the  dissemination  of  census  results 
among  present  and  potential  users  of 
census  data  in  their  communities,  and 
generally  improving  the  usefulness  of 
the  census  product. 

The  agenda  for  the  October  20. 1968 
combined  meeting  that  will  begin  at  8.45 
a.m.  and  end  at  11:45  a.m.  is:  (1) 
introductory  remarks  by  the  Director. 
Bureau  of  the  Census:  (2}  1990  decennial 
update:  (3)  Gallup  report  evaluating 
dress  rehearsal  census  promotion:  (4) 
census  promotion  office  update;  and  (5) 
review  of  recruitment  and  hiring  process 
for  field  and  processing  offices. 

The  agendas  for  the  four  commiltecs 
in  their  separate  meetings  that  will 
begin  at  1:15  pm.  and  end  at  5:00  p.m.  on 
October  20. 1968  are  as  follov^s: 

The  CAC  on  the  American  Indian  and 
.Alaska  Native  Populations  for  Ihe  1990 
Census 

(1)  Census  Bureau  responses  to 
recommendations;  (2)  activity  report  of 
the  haison  program:  (3)  review  and 
discussion  of  plenary  session  items:  (4) 
meeting  data  needs  for  American  Indian 
and  Alaska  Native  programs  and 
ser\'ices;  (5)  Alaska  enumeration:  (6) 
urban/rural  off- reservation  outreach 
plan;  and  (7)  behavioral  research 
observation  reports. 

The  CAC  on  the  Asian  and  Pacific 
Islander  Populations  for  the  1990  Census 

(1|  Census  Bureau  responses  to 
recommendations:  (2)  Asian  and  Pacific 
Islander  promotion  and  outreach  plan: 
(3)  review  and  discussion  of  plenary 
session  items;  and  (4)  update  on 
employment  statistics. 

The  CAC  on  the  Black  Population  for 
the  1990  Census 

(1)  Census  Burtitu  responses  to 
recommendations:  (2)  behavioral 
research  project  on  Black  male 
undercounl:  (3)  review  and  discussion  of 
plenary  session  items:  (4)  presentations 
on  project  head  start,  public  housing 
project,  and  Black  Church  Partnership 
update:  (5)  special  inner-city 
enumeration  procedures;  and  (6)  update 
legislative  and  statutory  barriers  dealing 
with  employment. 

The  CAC  on  the  Hispanic  Population  for 
the  1990  Census 

(1)  Census  Bureau  responses  to 
recommendations:  (2)  employment 
statistics  for  the  American  Indian  and 
Alaska  Native  populations.  Asian  and 
Pacific  Islander  populations,  and  the 
Black  population;  (3)  Hispanic 


promotional/outreach  initiatives:  (4) 
Puerto  Rico  enumeration:  and  (5)  Castor 
Spanish  International  media  promotion 
plan. 

The  agenda  for  the  October  21 
combined  meeting  that  will  begin  at  8:4S 
a.m.  and  end  at  10:15  a.m.  is:  (II  cultural 
awareness  and  sensitivity  training — 
CAPP  Plan:  and  (2)  roles  committee 
members  can  play  in  the  outreach  effort. 

The  agendas  for  the  four  committees 
in  their  separate  meetings  that  will 
begin  at  10:30  a.m.  and  end  at  2:30  p  m. 
arc  as  follows: 

The  CAC  on  the  American  Indian  and 
Alaska  Native  Populations  for  Ihe  1990 
Census 

(1)  election  of  Chair-elect;  (2)  review 
and  discussion  of  plenary  session  Items: 
and  (3)  development  and  discussion  of 
recommendations. 

The  CAC  on  ihe  Asian  and  Pacific 
Islander  Populations  for  the  1990  Census 

(1)  review  and  discussion  of  plenary 
session  items:  and  (2)  development  and 
discussion  of  recommendtitions, 

The  CAC  on  the  Black  Population  for 
the  1990  Census 

(1)  election  of  Chair-elect;  (2)  review 
and  discussion  of  plenary  session  items: 
and  (3)  development  and  discussion  of 
recommenddtions. 

The  CAC  on  the  Hispanic  Population  for 
the  1990  Census 

(1)  review  and  discussion  of  plenary 
session  items:  and  {2}  development  and 
discussion  of  recommendations. 

The  agenda  for  the  combined  meeting 
ihut  will  begin  at  2:45  p.m.  and  end  at 
4:00  p.m.  is;  (1)  presentation  of 
recommendations:  (2)  plans  for  the  next 
meeting:  and  (3)  public  comments. 

All  meetings  are  open  lo  the  public 
and  a  brief  period  is  set  aside  on 
October  21 .  198a  for  public  comment  and 
questions.  Those  persons  with  extensive 
questions  or  statements  must  submit 
them  in  writing  lo  the  Census  Bureau 
official  named  below  at  least  3  days 
before  the  meeting. 

Persons  wishing  additional 
information  regarding  these  meetings  or 
who  wish  lo  submit  written  statements 
may  contact  Ms.  Diana  Harley. 
Decennial  Planning  Division.  Bureau  of 
the  Census.  Room  3541.  Federal  Building 
3,  Suitland.  Maryland.  (Mailing  address: 
Washington.  DC  20233)  Telephone:  (301) 
763-4275. 

Date:  September  23, 196S. 

|ohn  G.  Kesne, 

Dirtictor.  Burton  of  the  CensM. 

|FR  Doc  8&-22195  Filed  9-27~««;  8:4S  urn] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

|A-122-»021 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Thermostatically 
Controlled  Applicance  Plugs  and 
Internal  Probe  Thermostats  Therefor 
From  Canada 
action:  Notice. 

summary:  We  have  preUminarily 
delermined  that  theimostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor  from  Canada 
are  being,  or  are  likely  lo  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
have  notified  the  US  Inlernalional 
Trade  Commission  (ITC)  of  our 
determination  and  have  directed  the 
U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  Canada  as  described 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice.  If  this 
investigation  proceeds  normally,  we  will 
make  a  final  determination  by 
December  fi,  1988. 

EFFECTIVE  DATE:  September  28. 1988. 
FOR  FURTHER  INFORMATION:  Contact 

Maria  Mac  Kay  or  Marianne  Stout. 
Office  of  Agreements  Compliance, 
Import  Administration.  International 
Trade  Administration,  US.  Deparlmenl 
of  Commerce.  14lh  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC  20230.  telephone:  202/377-3434  (Mac 
Kay)  or  202/377-5700  (Stout). 
SUPPLfMENTARY  INFORMATION: 

PreUminary  Determination 

We  have  preHminary  determined  that 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Canada  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  733  of  the  Tariff  Act  of  1930. 
as  amended  (19  U.S.C  1673b)  (the  Act). 
The  estimated  margin  of  sales  at  less 
than  fair  value  is  24.40  percent  ad 
valorem,  as  shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  our  Notice  of  Initiation  (53  FR 
16746— May  11, 1988)  the  following 
events  have  occurred.  On  May  31. 1968. 
the  ITC  determined  there  is  a 
reasonable  indication  that  an  Industry  in 
the  United  Stales  is  materially  injured 
by  reason  of  imports  of  ihermostaticaily 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor  (USITC 
Publication  2087— l^ne  1988). 

On  June  10, 1988.  we  presented  a 
questionnaire  lo  ATCO  Controls.  Inc 
(ATCO).  which  accounted  for  virtually 
all  the  exports  to  the  United  States  from 
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Canada  dunng  the  period  of 
investi)?alion.  We  requested  that  ATCO 
answer  section  A  by  July  1  and  sections 
B  and  C  by  July  11.  1968.  On  Juiy  0. 1988, 
at  respondent's  request,  we  extended 
the  deadline  for  response  to  section  A  of 
the  questionnaire  to  July  8.  1988.  On  July 
7,  1988,  again  at  respondent's  request. 
we  extended  the  deadline  for  response 
to  section  A  until  |uly  11, 1988.  and  to 
sections  B  and  C  until  [uiy  25. 1968.  On 
|uty  11.  we  received  ATCO's  response  to 
SRCtion  A  of  the  questionnaire.  As  a 
result  of  our  analysis  of  ATCO's 
response,  we  issued  a  defiaency  letter 
on  (uly  22.  1988.  and  requested  a 
response  by  August  6.  1988.  On  July  25, 
19&a.  we  received  ATCO's  response  to 
sections  B  and  C  of  the  questionnaire. 
On  .August  5.  1988.  at  respondent's 
request,  we  extended  the  deadline  for 
response  to  the  deficiency  letter  until 
.August  10.  1988.  On  August  10.  1988.  we 
received  .ATCO  s  response  to  our 
deficiency  letter.  On  August  12  and 
August  31,  1988.  we  received 
supplementary  responses  to  sections  B 
and  C  of  the  questionnaire  As  a  result 
of  our  analysis  of  ATCO's  responses  to 
sections  B  and  C.  on  September  2.  1988. 
we  issued  a  second  deficler.cy  letter  and 
requested  a  response  by  September  18, 
1988  On  September  16. 1988.  we 
received  a  response  to  our  second 
defiriency  letter. 

Scope  of  Investigation 

The  prooducts  covered  by  this 
mvest'.gation  are  thermostatically 
cuntroLed  apphcance  plugs  and  internal 
prabe  thermostats  therefor. 

For  purposes  of  this  investigation,  the 
term  thermostatically  controlled 
applicance  plug  refers  to  any  device 
designed  to  connect  an  electrical  outlet 
(t>  picaliy  a  common  wall  receptacle) 
with  a  small  cooking  appliance  of  2.000 
watts  or  less  l  typically  a  griddle,  deep 
fryer,  frying  pan.  multicooker.  and/or 
wok)  and  regulate  the  flow  of  eiectncity 
dTid  thus  the  temperature  therein; 
cuns'.sting  of  {!)  A  probe  thermostat 
encased  m  a  single  housing  set  with  a 
temperature  control  knob  (typically  a 
dial  calibrated  with  various  temperature 
settinas).  and  [21  a  cord  set. 

The  term  internal  probe  thermostat 
refers  to  any  device  designed  to  regulate 
dutomatically  the  flow  of  electricity,  and 
thus  the  temperature,  m  a  small  heating 
apparatus  of  2.1XX)  watts  or  less 
(typically  small  cooking  appliances}: 
consisting  of  a  stainless  steel  fjbe 
(which  connects  to  the  heating 
apparatus)  and  other  components  used 
fur  thermostatic  control. 

The  products  are  currently  provided 
for  under  item  numbers  711.7820  and 


711  7840  of  the  Tun ff  Schedules  of  the 
United  States.  Annotated  (TSUSA)  and 
are  currently  classifiable  under  ilem 
numbers  9032,10  (K),  9032  20.00. 
9032.89.60.  9032.90.6a  and  9033.00.00  of 
the  Harmonized  Tanff  Schedule  (HTS). 

Period  of  Investigation 

The  period  of  investigation  for 
thermostatically  controlled  apphance 
plugs  and  internal  probe  thermostats 
therefor  from  Canada  extends  from 
November  1.  1987  through  Apnl  3a  1988. 

Fair  Value  Comparisons 

To  determine  whether  sales  in  the 
United  States  of  thermostatically 
controlled  applidnce  plugs  and  internal 
probe  thermostats  therefor  from  Canada 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  with 
the  foreign  market  value  for  ATCO. 
using  the  data  provided  in  the 
responses. 

In  its  responses,  ATCO  stated  that 
sales  in  Canada  of  the  subjecl 
merchandise  during  the  period  of 
investigation  fell  into  two  categories. 
Certain  models  meeting  Canadian 
technical  apecifications  were  sold  to 
unrelated  Canadian  appliance 
manufacturers  for  packaging  with 
various  small  appliances  to  be  sold  in 
the  Canadian  market.  Other  models 
meeting  U.S.  technical  specifications 
were  sold  to  an  unrelated  Canadian 
appliance  manufacturer  for  packaging 
with  various  small  appliances  to  be 
exported  to  the  United  States.  ATCO 
contends  that  the  second  category  of 
sales  should  be  treated  as  sales  to  the 
United  States  for  purposes  of  fair-value 
CO  mp  an  sons. 

The  Department,  however,  considers 
ATCO's  sales  of  the  subject 
merchandise  meeting  US.  specifications 
to  the  unrelated  Canadian  customers  to 
be  home-market  sales  because,  while 
.MCO  sells  the  merchandise  under 
investigation  to  the  unrelated  Canadian 
purchaser,  this  merchandise,  as  such,  is 
not  sold  in  the  United  Slates.  Rather,  the 
products  that  are  ultimately  exported  by 
the  unrelated  Canadian  purchaser  to  the 
I'nited  Slates  consist  of  small 
appliances,  merchandise  which  is  not 
subject  to  this  investigation. 

Therefore,  the  Department  compared 
ATCO  8  sales  of  the  subject 
merchandise  to  United  States 
purchasers  with  its  home-market  sales 
of  the  identical  merchandise  to  the 
unrelated  Canadian  purchaser.  Since  we 
had  sales  of  "identical"  merchandise  in 
the  home  market  {i.e..  models  meeting 
U  S.  technical  specifications),  we  did  not 
use  non-identical  models  (those  models 


meeting  Canadian  specifications)  in 
making  fair-value  comparisons. 
United  States  Price 

We  based  Untied  Slates  price  on 
purchase  price  (PH).  in  atxordance  with 
section  772(b)  of  the  Act.  because  the 
merchandise  was  sold  to  an  unrelated 
purnhaser  in  the  United  States  prior  to 
its  importation.  We  calculated  purchase 
price  based  on  the  f.o.b.  or  delivered. 
packed  prices  to  US,  customers.  We 
made  additions  to  purchase  price  for 
duty  drawback,  i.e..  import  duties  which 
were  rebated,  or  not  collccled.  by 
reason  of  the  exportation  of  the  subjecl 
merchandise  to  the  United  States,  in 
accordance  with  section  722(dMlMB)  of 
the  Act. 

Foreign  Market  Value 

In  acconlance  with  section 
773{a)(lMAl  of  the  Act,  we  calculated 
foreign  market  value  based  on  f.o.b.  or 
delivered,  packed  pnces  to  unrelated 
purchasem  in  Canada.  In  accordance 
with  section  353,15  of  our  regulations, 
we  made  an  adjustment  to  foreign 
market  value  for  differences  in 
circumstances  of  sale  for  technical 
services.  In  order  to  adjust  for 
differences  in  packing  between  the  two 
markets,  we  deducted  Canadian  packing 
costs  from  foreign  market  value  and 
added  U.S.  packing  co&ts. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  section  353.56(a)(1)  of 
our  regulations.  We  made  all  currency 
conversions  using  the  daily  exchange 
rales  certified  by  the  Federal  Reserve 
Bank  of  New  York. 

Verification 

As  provided  in  section  776(b)  of  the 
Act.  we  will  verify  all  information  used 
in  reaching  the  final  detenninalion  in 
this  investigation. 

Suspension  of  Liquidation 

In  accordance  with  section  773(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  lo  suspend  liquidation 
of  alt  entries  of  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor  from  Canada 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  U.S.  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amount  by  which  the  foreign  market 
value  of  the  merchandise  subject  to  this 
investigation  exceeds  the  United  States 
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price,  which  is  24.40  percent  ad  valorem. 
This  suspension  of  liquidation  will 
remain  in  effect  until  fulher  notice. 

ITC  Notification 

In  accordance  with  section  733^ f)  of 
the  Act  we  ha»e  notified  the  tTC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonpru  ileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  proprietan,' 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publidy  or 
under  administrative  protective  order. 
without  the  written  consent  of  the 
Assistant  Secretary  for  Import 
Administration. 

If  our  final  determination  is 
afFirmative,  then  the  ffC  will  determine 
no  later  than  120  days  after  the  date  of 
this  preliminary  determination  or  45 
days  after  the  final  determination, 
whichever  is  later,  whether  these 
imports  are  materially  injuring,  or 
threaten  material  injury  to,  an  industry 
in  the  United  Stales. 

Public  Comment 

In  accordance  with  19  CFR  353.47.  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliramarj'  determination  at  2.00  p.m. 
on  October  31. 1988.  at  the  United  Stales 
Department  of  Commerce.  Room  370B. 
14th  Street  and  Constitution  Avenue. 
NW..  Washinglon,  DC  20230. 

Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Assistant  Secretary  for  Import 
Administration.  Room  B-M9,  at  the 
above  address  within  ten  days  of  the 
publication  of  this  notice.  Requests 
should  contain:  (1)  The  party's  name, 
address,  and  telephone  number  (2)  the 
number  of  participants:  (3)  the  reasons 
for  attending;  and  (4)  a  Ust  of  the  issues 
to  be  discussed. 

In  addition,  pre-hearing  briefs  in  at 
least  ten  copies,  both  public  and  non- 
public versions,  roust  be  submitted  to 
the  Assistant  Secretary  by  October  24. 
1968.  Oral  presentations  will  be  limited 
to  issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  353.46.  at  the  above 
address,  in  at  least  ten  copies,  not  less 
than  30  days  before  the  date  of  the  final 
determination,  or.  if  a  hearing  is  held, 
within  seven  days  after  the  hearing 
transcript  is  available. 


This  determination  is  pubhshed 
pursuant  to  section  733(0  of  the  Act  [19 
U.S.C.  lB73b(r)l. 
|an  W.  Mom, 

Assisloni  Secretary  fat  Utipotl 
A  dministration. 
September  ZZ.  IdUL 

|FR  [>uc  B&-22222  Filed  9-2»-BB:  8:45  ani| 
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tA-S82-8011 

Preliminary  DelerminaOon  of  Sales  at 
Not  Less  Than  Fair  Value: 
Thermostatically  Controlled  Appliance 
Plugs  and  Internal  Probe 
Thermonstats  Therefor  from  Hong 
Kong 

action:  Notice. 

sUMMAfnr:  We  have  preliminarily 
determined  that  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor  from  Hong 
Kong  are  not  being,  nor  are  likely  to  be. 
sold  in  the  United  Stales  at  less  than  fair 
value.  We  have  notified  iho  U.S. 
International  Trade  Commission  (ITC) 
of  our  determination.  If  this 
investigation  proceeds  normally,  we  will 
make  a  final  determination  by 
December  6. 1988, 
EFFECTIVE  DATE:  September  2fl.  1988. 

FOR  FURTHEK  rNFOfOMATIOM: 

Contact  Alain  Letort  or  Bruce  Harsh. 
Office  of  Agreements  Compliance, 
Import  Administration.  International 
Trade  Administration.  U.S.  DepartraenI 
of  Commerce,  14lh  Street  and 
Constitution  Avenue.  NW.,  Washington. 
DC  20230.  telephone:  202/377-3818 
(I.etorl)  or  202/377-0182  (Harsh). 
SUPPLEMENTARY  INFORMATION: 

Preliminar>'  Dcturmination 

We  have  preliminarily  determined 
that  thermostatically  controlled 
appliance  plugs  and  mtemal  probe 
thermostats  therefor  from  Hong  Kong 
arc  not  being,  nor  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  733 
of  the  Tariff  Act  of  1930.  as  amended  (19 
U.S.C  1673b)  (the  Act).  We  have  found 
that  the  weighted-average  margin  for  the 
company  being  investigated  is  de 
minimis. 

Case  History 

Since  our  Notice  of  Initiation  (53  FR 
1G747— May  11, 1988)  the  following 
events  have  occurred.  On  May  31.  1988. 
The  ITC  determined  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  of  thermostatically 


controlled  appliance  plugs  and  mtemal 
probe  thermostats  therefor  (L'SITC 
Publication  2087— jane  1988). 

On  June  11,  1988.  we  presented  a 
questionnaire  to  Advance  Thermo 
Control.  Ltd.  (ATCj.  which  accounted 
for  vu-ludUy  all  the  exports  to  the  United 
States  from  Hong  kong  during  the 
penod  of  investigation.  We  requested 
that  ATC  answer  section  A  by  |u!y  1 
and  sections  B  and  C  by  )uly  h.  1988. 
On  June  24.  1968.  at  respondent  s 
request,  we  extended  the  deadline  for 
response  to  section  A  until  July  8. 1988, 
and  to  sections  B  and  C  until  |uly  22. 
1988.  W'e  received  response  to  the 
questionnaire  from  ATC  on  July  8  and 
|uly22.198a. 

On  June  16.  1988,  stating  that  there 
were  no  bome-oiarket  sales  of  the 
subjecl  merchandise  identical  to  the 
merchandise  sold  in  the  United  Stales. 
ATC  requested  that  we  use  home- 
market  sales  of  "stack"  thermostats  as  a 
basis  for  comparison  with  the  "probe" 
thermostats  sold  in  the  United  States. 
Because  there  are  substantial  physical 
and  cost  differences  between  the  stack 
thermostats  sold  in  the  home  market 
and  the  probe  thermostats  sold  in  the 
United  States  and  Canada,  we 
determined  that  stack  thermostats  may 
not  "reasonably  be  compared"  with 
probe  thermostats  and.  therefore,  are 
not  "similar  merchandise"  within  the 
meaning  of  section  77i|lf.)  of  the  Act. 
Accordingly,  we  informed  respondent  on 
|une  30. 1988.  that  it  should  use  the 
probe  thermostats  sold  in  Canada  as  a 
basis  for  calculating  foreign  market 
value. 
Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  thermoslratically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor 

For  purposes  of  this  investigation,  the 
term  thermostatically  controlled 
apphance  plug  refers  to  any  de\ice 
designed  to  connect  an  electrical  outlet 
(typically  a  common  wall  receptacle) 
with  a  small  cooking  apphance  of  2.(W0 
watts  or  less  (typicallv  a  griddle,  deep 
fr>'er,  frying  pan.  multicooker.  and/or 
wok)  and  regulate  the  flow  of  electncilv 
and  thus  the  temperature  therein: 
consisting  of  (1|  a  probe  Iherraostal 
encased  in  a  single  housing  set  wilh  a 
temperature  control  knob  (typically  a 
dial  calibrated  with  various  temperature 
sellings),  and  (2)  a  cord  set. 

The  term  internal  probe  thermostat 
refers  to  any  device  designed  to  regulate 
automatically  the  flow  of  electnaiy.  and 
thus  the  temperature,  in  a  small  heating 
apparatus  of  2,000  watts  or  less 
(typically  small  cooking  appliancesh 


3782a 


Federal  Register  /  Vol.  53,  No.  188  /  Wednesday.  September  28.  1988  /  Notices 


consisting  of  a  stainless  steel  tube 
[which  connects  to  the  heating 
apparatus)  and  other  components  used 
for  thermostatic  control. 

The  products  are  currently  provided 
for  under  item  numbers  711.7820  and 
r-ll  7840  of  the  Tariff  Schedules  of  the 
L'.m  ted  States.  Annotated  tySUS  A]  and 
tire  currently  classifiable  under  item 
numbers  9032.10.00.  9032.20.00. 
9032.89,60.  9032.90.60,  and  9033.00.00  of 
'he  Harnumized  Tariff  Schedule  (UTS). 

Period  of  [nvestigation 

Because  the  original  period  of 
investigation  from  November  1. 1987 
through  April  30. 19fW  would  not  have 
captured  an  adequate  number  of  sales  to 
Canada,  we  extended  the  period  of 
investigation  in  order  to  encompass  the 
twelve  months  from  May  1. 1987  through 
.April  30. 1988.  instead  of  using  the  six- 
mnnth  period  defined  by  §  353.38(a)  of 
uur  regulations. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
'herefor  from  Hong  Kong  in  the  United 
States  were  m-ide  at  less  than  fair  value, 
we  compared  the  Unitpd  States  price 
v\;th  the  foreign  market  value  for  ATC. 
lis.ng  (he  data  provided  in  the 
responses.  We  disregarded  certain  sales 
reported  by  ATC  as  beina  sales  to  the 
United  States  since  it  was  unclear 
whfiher  these  are  United  States  or 
third-countr>'  sales  and  the  number  of 
these  sales  is  insignificant.  We  used 
virtually  all  of  the  respondent's  total 
sales  to  Canada  for  comparisons  of  such 
or  similar  merchandise  as  provided  by 
sectiun7-3(ai[l)(B)oflheAct. 

United  States  Price 

We  based  United  States  price  on 
purchase  price  (PP).  in  accordance  with 
section  772(b)  of  the  Act.  because  the 
merchandise  was  sold  to  an  unrelated 
purchaser  in  the  United  States  prior  to 
its  importation.  We  calculated  purchase 
price  based  on  the  fo.b.  or  c.  A  f.  packed 
prices  to  U.S.  customers,  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight  and  ocean  or  air 
freight. 

ATC  also  claimed  an  upward 
adjustment  to  purchase  price  to  reflect 
the  fact  that  it  gave  a  discount  on 
certain  U.S.  sales  where  the  U.S. 
customer  provided  engineering 
assistance  to  ATC.  We  have 
preliminarily  disallowed  this  adjustment 
because  respondent  has  not  provided  us 
with  sufficient  information  on  the 
relationship  between  the  discount  and 
the  engineering  assistance  provided. 


Foreign  Market  Value 

tn  accordance  with  section 
773(a)(1)(B)  of  the  Act.  we  calculated 
foreign  market  value  based  on  f.o.b.  or  c. 
&  f.  packed  prices  to  unrelated 
purchasers  in  Canada.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight  and  ocean  or  air 
freight.  In  accordance  with  5  353.16  of 
our  regulations,  where  there  was  no 
identical  product  in  the  third-country 
market  with  which  to  compare  a  product 
in  the  United  States,  we  made  an 
adjustment  to  the  foreign  market  value 
of  similar  merchandise  to  account  for 
differences  in  the  physical 
characteristics  of  the  merchandise.  In 
accordance  with  §  353.15  of  our 
regulations,  we  made  an  adjustment  for 
differences  in  circumstances  of  sale  for 
credit  e.\penses.  In  order  to  adjust  for 
differences  in  packing  between  the  two 
markets,  we  deducted  Canadian  packing 
costs  from  foreign  market  value  and 
added  U.S.  packing  costs. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  S  353.5e(a](l]  of  our 
regulations.  We  made  all  currency 
conversions  using  the  dally  exchange 
rates  certified  by  the  Federal  Reserve 
Bank  of  New  York. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  information  used 
in  reaching  the  final  determination  in 

this  investigation. 

Preliminary  Result 

The  weighted-average  dumping 
margin  for  all  manufacturers,  producers, 
and  exporters  in  Hong  Kong  of  the 
merchandise  subject  to  this 
investigation  is  0.07  percent  ad  valorem. 
which  is  de  minimis. 

ITC  Notification 

In  accordance  with  section  733(0  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  In  addtllon,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  proprietary 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  cither  publicly  or 
under  administrative  protective  order, 
without  the  written  consent  of  the 
Assistant  Secretary  for  Import 
Administration. 

If  our  final  determination  is 
affirmative,  then  the  ITC  will  determine 
no  later  than  120  days  after  the  date  of 
this  preliminary  determination  or  45 
days  after  the  final  determination. 


whichever  is  later,  whether  these 
imports  are  materially  injunng.  or 
threaten  material  injury  to.  an  Industry' 
in  the  United  States. 

Public  Comment 

In  accordance  with  19  CFR  353.47.  If 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  10:00  a.m. 
on  October  31. 1988.  at  the  United  Slates 
Department  of  Commerce,  Room  3708. 
14th  Street  and  Constitution  Avenue. 
NW.,  Washington.  DC  20230. 

Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Assistant  Secretary  for  Import 
Administration,  Room  B-099,  at  the 
above  address  within  ten  days  of  the 
publication  of  this  notice.  Requests 
should  contain:  (1)  The  party's  name, 
address,  and  telephone  number  (2)  the 
number  of  participants:  (3)  the  reasons 
for  attending;  and  (4)  a  list  of  the  issues 
to  be  discussed. 

In  addition,  pre-hearing  briefs  in  at 
least  ten  copies,  both  public  and  non- 
public versions,  must  be  submitted  to 
the  Assistant  Secretary  by  October  24. 
1988.  Oral  presentations  will  be  limited 
to  issues  raised  m  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  353.46.  at  the  above 
address,  in  at  least  ten  copies,  not  less 
than  30  days  before  the  dale  of  the  final 
determination,  or,  if  a  hearing  is  held, 
within  seven  days  after  the  hearing 
transcript  is  available. 

This  determination  is  published 
pursuant  to  section  733(0  of  the  Act  (19 
U.S.C.  1673b(01. 

Ian  W.  Mam, 

Asststant  Secretary  for  import 
Administration. 
September  22, 1008. 

(FR  Doc  88-2222:1  Filed  9-Z7-8fl:  8:45  ami 
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|A-S8«-80SI 

Preliminary  Determination  of  Sates  at 
Less  Than  Fair  Value:  Thermostatically 
Controlled  Appliance  Plugs  and 
Internal  Probe  Thermostats  Therefor 
from  Japan 

action;  \  j!i.  e. 


SUMMARY:  We  have  preliminarily 
determined  that  thermoslalically 
controlled  appliance  plugs  and  inlcmnl 
probe  thermostats  therefor  from  Japan 
are  being,  or  arc  likely  to  be,  sold  in  the 
United  Stales  at  less  than  fair  value.  We 
have  notified  the  U.S.  International 
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Trade  Commission  (ITC)  of  our 
determinaton  and  have  directed  the  U.S 

Customs  Service  to  suspend  liquidation 
of  all  entries  of  the  subject  merchandiiie 
from  japan  as  described  m  the 
"Suspension  of  Liquidation"  section  nf 
this  notice.  If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  by  December  B.  ISWi 
EFFECTIVE  DATE:  September  28. 19tf8 

FOR  FURTHER  INFORMATION:  Contact 

.Mrtm  Letort  or  Jane  Siepol  Office  of 
.-Xgrppments  Compliance.  Import 
Administration.  IntemHtional  Trade 
.•\dniinistration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washmgton.  DC  20230. 
tokphone:  202/377-3818  (Letorl)  or  202/ 
377-2667  (Siegel). 
SUPPt^MENTAL  INFORMATIOH: 
Preliminary  Determination 

We  have  prelimmar>'  determined  that 
thermostatically  controlled  appliance 
plugs  and  mtemal  probe  thermostats 
therefor  from  (apan  are  being,  or  are 
likely  to  be.  sold  in  the  United  Stales  at 
less  than  fair  value  within  the  meaning 
of  section  733  of  the  Tariff  Act  of  1930. 
as  am(?nded  (19  U.S.C.  1873b)  (the  Act). 
"Hie  estimated  margm  of  sales  at  less 
than  fair  value  is  63.64  percent  ad 
valorem,  as  shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  Histor>' 

Since  our  Notice  of  Initiation  (53  FR 
10748— May  11. 1988)  the  following 
events  have  occurred.  On  May  31, 1988, 
the  ITC  determined  there  is  a 
reasonable  indication  that  an  industn.'  in 
the  United  States  is  materially  injured 
by  reason  of  imports  of  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor  (USITC 
Publication  20fl7— June  19B8}. 

On  lune  17. 1988,  we  presented  a 
questionnaire  to  Toshiba  Healing 
Appliance  Co.  Ltd.  (Toshiba),  which 
accounted  for  virtually  all  the  exports  to 
the  United  States  from  Japan  during  the 
period  of  investigation.  We  requested 
(hat  Toshiba  answer  section  A  by  )uly  8 
and  sections  B  and  C  by  July  18. 1988, 
On  June  27,  1988.  Toshiba  informed  us 
(hat  it  would  not  be  filing  a 
questionnaire  response. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  ihermoslalically 
controlled  appliance  plugs  and  Internal 
probe  thermostats  therefor. 

For  purposes  of  this  investigation,  the 
term  thermostatically  controlled 
appliance  plug  refers  to  any  device 
designed  to  cormect  an  electrical  outlet 
(typically  a  common  wall  receptable) 


with  a  small  cooking  appliance  of  2.000 
watts  or  less  (typically  a  gnddie.  deep 
fryer,  frying  pan.  multicooker.  and/or 
wok)  and  regulate  the  flow  of  electricity 
and  thus  the  temperature  therein; 
consisting  of  ( 1 )  a  probe  thermostat 
encased  in  a  single  housing  set  with  a 
temperature  control  knub  (typically  a 
dial  calibrated  with  various  temporaturp 
settings),  and  (2)  a  rord  set. 

The  term  internal  probe  thermostat 
refers  to  any  device  designed  to  regulate 
automatically  the  flow  of  electricity,  and 
thus  the  temperature,  in  a  small  heating 
apparatus  of  2.000  watts  or  less 
(typically  small  coooking  appliances): 
consisting  of  a  stainless  steel  tube 
(which  connects  to  the  healing 
apparatus)  and  other  components  used 
for  thermostatic  control. 

The  products  are  currently  provided 
for  under  item  numbers  711.7820  and 
711.7840  of  the  Tonff  Schedules  of  the 
United  States.  Annotated  \JSUSA]  and 
are  currently  classifiable  under  item 
numbers  9032.10,0a  9032^i)0. 
9032.89.60.  9032.90.60,  and  9033.00.X  of 
the  Harmonized  Tariff  Schedule  (HTS). 

Period  of  Investigation 

The  period  of  investigation  for 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  |apan  extends  from 
November  1. 1987  through  April  30, 1988. 

Fair  Value  Comparisons 

To  determine  whether  the  sales  of  the 
subject  merchandise  m  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price, 
based  on  the  best  information  available, 
with  the  foreign  market  value,  also 
based  on  the  best  information  available. 
We  used  the  best  information  available. 
as  required  by  section  776(c)  of  the  AcL 
because  appropriate  responses  were  not 
submitted. 

United  States  Price 

Since  we  did  not  have  specific  data  as 
to  the  quantiiios  and  prices  of  the 
subject  mei-chandise  sold  in  the  United 
States,  we  uird  the  price  information 
provided  in  the  petition  as  the  best 
information  available,  pursuant  to 
section  776(c)  of  the  Act.  We  used  the 
packed  United  Slates  price  estimated  by 
petitioner  minus  deductions  for  foreign 
inland  freight,  ocean  freight.  US- 
customs  duly,  brokerage  and  handling 
charges,  and  U.S.  inlond  freight. 

Foreign  Market  Value 

Since  we  did  not  have  specific  data 
With  rospect  to  the  quantities  and  prices 
of  the  subject  merchandise  sold  in  Japan 
or  third  countries,  we  used  the 
construcled  value  of  the  subject 


merchandise  pronded  in  the  petition  as 
the  best  information  available,  pursuant 
to  section  776(c)  of  the  Act.  The 
constructed  value  calculated  in  the 
petition  was  t)iised  on  petitioner's 
manufacturing  cost  for  the  fourth  quarter 
of  1987.  adjusted  to  reflect  Japanese 
manufacturing  costs,  with  the  statutorily 
mandated  addition  of  10  percent  of  the 
cost  of  manufacture  for  general 
expenses  and  8  percent  for  profit. 

Verification 

If  timely  and  complete  submissions 
are  provided  in  accordance  with  section 
776(bJ  of  the  Act.  we  will  verify  this 
information  for  use  in  our  final 
determination  in  this  investigation. 

Suspension  of  Uquklation 

In  accordance  with  section  733Idl  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefore  from  Japan 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  U.S.  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amount  by  which  the  foreign  market 
value  of  the  merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price,  which  is  6364  percent  ad  valorem. 
This  suspension  of  liquidation  will 
remain  In  effect  until  further  notice. 

fTC  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonpropnetary 
information  relating  to  ihis 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  proprietary 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  administrative  protective  order, 
without  the  written  consent  of  the 
Assistant  Secretary  for  Import 
Administration. 

If  our  final  determination  is 
affirmative,  then  the  ffC  will  determine 
no  later  than  120  days  after  the  dale  of 
this  preliminary  determination  or  45 
days  after  the  final  determination, 
whichever  is  later,  whether  these 
imports  are  materially  injuring,  or 
threaten  material  injury  to,  an  industry 
in  the  United  Stales. 

Public  Comment 

In  accordance  with  19  CFR  353.47,  if 
requested,  we  will  hold  a  public  hearing 
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to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preiimmary  determination  at  2:00  p  m. 
on  October  27, 19S8.  at  the  United  States 
Depdrtment  of  Commerce.  Room  IftSl. 
14th  Street  and  Constitution  Avenue. 
N'W..  Washington.  DC  20230. 

Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Assistant  Secretary  for  Import 
Administration.  Room  B-099.  at  the 
above  address  within  ten  days  of  the 
publication  of  this  notice.  Requests 
should  contain:  (1)  The  party's  name, 
address,  and  telephone  number  (2)  the 
number  of  participants;  (3|  the  reasons 
for  attending:  and  (4)  a  list  of  the  issues 
to  be  discussed. 

In  addition,  pre-heanng  briefs  in  at 
least  ten  copies,  both  public  and  non- 
public versions,  must  be  submitted  to 
the  Assistant  Secretary  by  October  20, 
1988,  Oral  presentations  will  be  limited 
to  issues  raised  in  the  briefs.  All  written 
views  should  be  filed  In  accordance 
with  19  CFR  353.46.  at  the  above 
address,  in  at  least  ten  copies,  not  less 
than  30  days  before  the  date  of  the  final 
determination,  or,  if  a  hearing  is  held. 
within  seven  days  after  the  hearing 
transcript  is  available. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  [19 
U.S.C.  1673b(f)|- 
|an  W.  Mares. 

Assistant  Secretary  for  i/nport 
Administmtijn. 
September  22, 19ea. 
[FR  Doc.  98-22224  Filed  9-27-88;  8:45  am) 

BILLrNG  CODE  3510-OS-H 


iA-557-801| 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Thermostatically 
Controlled  Appliance  Plugs  and 
internal  Probe  Thermostats  Therefor 
From  Malaysia 

action:  Notice. 

summary:  We  have  preliminarily 
deternuned  that  theremostatically 
controlled  appliance  plugs  and  internal 
probe  theremostats  therefor  from 
Malaysia  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value.  We  have  notified  the  U.S. 
International  Trade  Commission  (rrC) 
of  our  determination  and  have  directed 
the  U.S.  Customs  Ser^'ice  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  Malaysia  as 
described  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  If  this 
investigation  proceeds  normally,  we  will 
make  a  final  determination  by 
December  6. 1968. 


EFFECTIVE  DATE:  September  28, 1988. 
FOR  FURTHER  INFORMATION: 

Contact  Alain  Letort  or  jane  Siegel. 
Office  of  Agreements  Compliance, 
Import  Administration.  International 
Trade  Administration.  US  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  telephone:  202/377-3818 
(l-ptort)  or  202/377-2667  (SicgelJ. 

SUPPLEMENTAL  INFORMATION: 

Preliminary  DeterminatioD 

We  have  preliminarily  determined 
that  thermostatically  controlled 
appliance  plugs  and  internal  probe 
theremostats  therefore  from  Malaysia 
are  being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  733  of  the 
Tariff  Act  of  1930.  as  amended  {19 
U.S.C.  1673bl  (the  Act).  The  estimated 
margin  of  sales  at  less  than  fair  value  is 
28.13  percent  ad  valorem,  as  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 

Case  History 

Since  our  Notice  of  Initiation  (53  FR 
16749— May  11. 1988|  the  following 
events  have  occurred.  On  May  31. 1988, 
the  rrC  determined  there  Is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  of  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor  (USITC 
Publication  2087— June  1988). 

On  (une  6.  1968,  we  presented  a 
questionnaire  to  Power  Electronics  Sdn. 
(Power),  which  accounted  for  virtually 
all  the  exports  to  the  United  States  from 
Malaysia  during  the  period  of 
investigation.  We  requested  that  Power 
answer  section  A  by  June  29  and 
sections  B  and  C  by  July  8. 1968.  On  July 
1, 1968.  we  received  a  response  to 
section  A  of  the  questionnaire  from 
Power  with  a  request  that  we  extend  the 
deadline  for  response  to  section  C  until 
July  22, 1988.  Power  also  stated  it  would 
not  respond  to  section  B  as  it  had  no 
home-market  or  third-country  sales  of 
the  subject  merchandise  during  the 
period  of  investigation.  On  July  14. 1988. 
we  extended  the  deadline  for  response 
to  section  C  until  July  22. 1988.  On  July 
21, 1988.  as  a  result  of  our  analysis  of 
Power's  response,  we  issued  a 
deficiency  letter  to  section  A  of  the 
questionnaire,  and  requested  a  response 
by  August  5. 1986.  We  received  no 
response  to  our  deficiency  letter  or  to 
sections  C  and  D  or  the  questionnaire. 
Counsel  for  Power  has  indicated  that  no 
further  responses  would  be  forthcoming 
in  this  investigation. 


Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  thermostatically 
controlled  appliance  plugs  and  intemol 
probe  thermostats  therefor 

For  purposes  of  this  investigation,  the 
term  thermostatically  controlled 
appliance  plug  refers  to  any  device 
designed  to  connect  an  eiet:trical  outlet 
(typicaiiy  a  common  wall  receptacle) 
with  a  small  cooking  appliance  of  2,000 
watts  or  less  (typically  a  griddle,  deep 
fryer,  frying  pun.  multicooker.  and/or 
wok)  and  regulate  the  flow  of  electricity 
and  thus  the  temperature  therein; 
consisting  of:  (1)  A  probe  thermostat 
encased  in  a  single  housing  set  with  a 
temperature  control  knob  (typically  a 
dial  calibrated  with  various  temperature 
settings),  and  (2)  a  cord  set. 

The  term  internal  probe  thermostat 
refers  to  any  device  designed  to  regulate 
automatically  the  flow  of  electricity,  and 
thus  the  temperature,  in  a  small  heating 
apparatus  of  2.000  walls  or  less 
(typically  small  cooking  appliances): 
consisting  of  a  stainless  steel  tube 
(which  connects  to  the  healing 
apparatus)  and  other  components  used 
for  thermostatic  control. 

T^e  products  are  currently  provided 
for  under  item  numbers  711.7820  and 
711.7840  of  the  Tariff  Schedules  of  the 
United  States.  Annotated  [1S\}S/i\  and 
are  currently  classifiable  under  item 
numbers  9032.10.00.  9032.20.00. 
9032.69.60.  903290.60.  and  9033.00.00  of 
the  Harmonized  Tariff  Schedule  (HTS). 

Period  of  InvestigaUoa 

The  period  of  investigation  for 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Malaysia  extends  from 
November  1. 1987  through  April  30. 1988. 

Fair  Value  Comparisons 

To  determine  whether  the  sales  of  the 
subject  merchandise  in  the  United 
Slates  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price, 
based  on  the  best  Information  available, 
with  the  foreign  market  value,  also 
based  on  the  best  information  available. 
We  used  the  best  information  available, 
as  required  by  section  77e(c)  of  the  Act. 
because  appropriate  responses  were  not 
submitted. 

United  States  Price 

Since  we  did  not  have  speciHc  data  as 
to  the  quantities  and  prices  of  the 
subject  merchandise  sold  in  the  United 
States,  we  used  the  price  information 
provided  in  the  petition  as  the  best 
information  available,  pursuant  to 
section  776(c)  of  the  Act.  We  used  the 
packed  United  States  price  estimated  by 
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petitioner  minus  deductions  for  foreign 
inland  freight,  ocean  freight,  brokerage 
and  handling  charges,  and  U.S.  inland 
freight. 

Foreign  Market  Value 

Since  we  did  not  have  specific  data 
with  respect  to  the  quantities  and  prices 
of  the  subject  merchandise  sold  in 
Malaysia  or  third  countries,  we  used  the 
constructed  value  of  the  subject 
merchandise  provided  in  the  petition  as 
the  best  information  available,  pursuant 
to  section  776(c)  of  the  Act  The 
constructed  value  caJculated  In  the 
petition  was  based  on  petitioner's 
manufacturing  cost  for  the  fourth  quarter 
of  1987.  adjusted  to  reflect  Malaysian 
manufacturing  costs,  with  the  statutorily 
mandated  addition  of  10  percent  of  the 
cost  of  manufacture  for  general 
expenses  and  6  percent  for  profit,  minus 
standard  sales  commission. 

Vtirincation 

If  timely  and  complete  submissions 
are  provided  in  accordance  with  section 
776(b)  of  the  AcL  we  will  verify  this 
information  for  use  in  our  final 
determination  in  this  investigation. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor  from 
Malaysia  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The  U.S. 
Customs  Serx'ice  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  amount  by  which  the  foreign 
market  value  of  the  merchandise  subject 
to  this  investigation  exceeds  the  United 
States  price,  which  is  28.13  percent  ad 
valorem.  This  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 

tTC  Notification 

In  accordance  with  section  733(0  f>f 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  proprietary 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  administrative  protective  order, 
without  the  written  consent  of  the 
Assistant  Secretary  for  Import 
Administration. 

If  our  final  determination  is 
affirmative,  then  the  ITC  will  determine 


no  later  than  120  days  after  the  date  of 
this  preliminary  determination  or  45 
days  after  the  final  determination, 
whichever  is  later,  whether  these 
imports  are  materially  injuring,  or 
threaten  material  injury  to,  an  industry 
in  the  United  States. 

Public  Comment 

In  accordance  with  19  CFR  353.47.  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  10:00  a.m. 
on  October  27, 1988.  at  the  United  Stales 
Department  of  Commerce.  Room  1651. 
14th  Street  and  Constitution  Avenue, 
NW..  Washington.  DC  20230. 

Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Assistant  Secretary  for  Import 
Administration.  Room  B-099,  at  the 
above  address  within  ten  days  of  the 
publication  of  this  notice.  Requests 
should  contain;  (1)  The  party's  name, 
address,  and  telephone  number  (2)  the 
number  of  participants:  (3)  the  reasons 
for  attending:  and  (4)  a  list  of  the  issues 
to  be  discussed. 

In  addition,  pre-hearing  briefs  in  at 
least  ten  copies,  both  public  and  non- 
public versions,  must  be  submitted  to 
the  Assistant  Secretary  by  October  20. 
1988.  Oral  presentations  will  be  limited 
to  issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  353.46.  at  the  above 
address,  in  at  least  ten  copies,  not  less 
than  30  days  before  the  date  of  the  final 
determination,  or.  if  a  hearing  is  held, 
within  seven  days  after  the  hearing 
transcript  is  available. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  [19 
use.  1673b(fl|. 
Jan  W.  Mares, 

A  ssistant  Secretary  for  Import 
Administration. 
September  22, 19B8. 

(FH  Doc.  B8-22225  Filed  9-27-88:  8:45  ani) 
aiLUHO  CODE  3S10-OS-M 

IA-583-801] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Thermostatically 
Controlled  Appliance  Plugs  and 
Internal  Probe  Thermostats  Therefor 
From  Taiwan 

action:  Notice. 

summary:  We  have  preliminarily 
determined  that  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor  from  Taiwan 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 


have  notified  the  U.S.  International 
Trade  Commission  (ITC)  of  our 
determination  and  have  directed  the 
U.S.  Customs  Senice  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  Taiwan  as  described 
in  the  "Suspension  and  Liquidation" 
section  of  this  notice.  If  this 
investigation  proceeds  normally,  we  will 
make  a  final  determination  by 
December  6. 1988. 

EFFECTIVE  DATE:  September  28. 1986 

FOR  FURTHER  INFORMATION  COnfTACr. 

Contact  .Main  Lelort  or  )ane  Siege!. 
Office  of  Agreements  Compliance, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  I4ih  Street  and 
Constitution  Avenue  NW..  Washington, 
DC  20230.  telephone;  202/377-3818 
(Utort)  or  202/377-2667  (Siegel). 

SUPPLEMENTARY  INFORMATION: 

Preliminarj  Determination 

We  have  prehminarily  determined 
that  thermostatically  controlled 
appliance  plugs  and  internal  probe 
thermostats  therefor  from  Taiwan  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  733  of  (he 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1673b)  (the  Act).  The  estimated 
margin  of  sales  at  less  than  fair  value  is 
34.47  percent  ad  valorem,  as  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 

Case  History 

Since  our  Notice  of  Initiation  (S3  FR 
16750— May  11, 1988)  the  following 
events  have  occurred.  On  May  31. 1986 
the  rrC  determined  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  of  thermostatically 
controlled  appliance  plugs  and  interna! 
probe  thermostats  therefor  (USITC 
Publication  2087— June  1988). 

On  July  7. 1988.  we  presented 
questionnaires  to  Cheng  Da  Electronics 
Co.  Ltd.  (Cheng  Da).  Etowah  Taiwan 
Enterprises  Co.  Ltd..  Inwardness 
Enterprise  Co.  Ltd..  and  Shin  Chin 
Industrial  Co.  Ltd..  which  accounted  for 
virtually  all  the  exports  to  the  United 
Slates  from  Taiwan  during  the  period  of 
investigation.  We  requested  that  these 
companies  answer  section  A  by  |uly  28 
and  sections  B  and  C  by  August  8. 1986 
On  August  15.  we  received  a  letter  from 
Cheng  Da  informing  us  that  it  did  not 
export  the  merchandise  under 
investigation  to  the  United  Stales  and 
that  it  would  not  respond  to  our 
qucstionnarie.  None  of  the  other 
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companies  submiiied  responses  of  any 
kind. 

Scope  of  Investigation 

The  prndticts  covered  by  this 
invesiigation  are  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor. 

For  purposes  of  this  investigation,  the 
term  thermostatically  controlled 
appliance  plug  refers  to  any  device 
designed  to  connect  an  electrical  outlet 
(typically  a  common  wall  receptacle) 
with  a  small  cooking  appliance  of  2,000 
watts  or  less  (typically  a  griddle,  deep 
fr>er.  frying  pan.  multicooker.  and/or 
wok)  and  regulate  the  flow  of  electricity 
and  thus  the  temperature  therein; 
consisting  of  (1)  A  probe  thermostat 
encased  m  a  single  housing  set  with  a 
temperature  control  knob  (typically  a 
dial  calibrated  with  various  temperature 
settings)  and  (2)  a  cord  set. 

The  term  internal  probe  thermostat 
refers  to  any  device  designed  to  regulate 
automatically  the  flow  of  electricity,  and 
thus  the  temperature,  in  a  small  heating 
apparatus  oif  2.000  watts  or  less 
ItypiCdlly  small  cooking  appliances); 
consisting  of  a  stainless  steel  tube 
I  which  connects  lo  the  heating 
dppdratusj  and  other  components  used 
fjr  thermoslatic  control. 

The  products  are  currently  provided 
for  under  ttera  numbers  711.7820  and 
711.7840  of  the  Tariff  Schedules  of  the 
United  States.  Annotated  (TSUSA)  and 
are  currently  classifiable  under  item 
numbers  9032.10.00.  9032.20.00. 
9032.89.60.  9032.90.60.  and  9033.00.00  of 
the  Harmonized  Tariff  Schedule  (HTS). 

Period  of  tovesUgation 

The  penod  of  investigation  for 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Taiwan  e.xtends  from 
November  1.  1987  through  April  30. 1988. 

Fair  Vatiue  Coroparisoiu 

To  determine  whether  the  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  Sutes  pnce, 
based  on  the  best  information  available, 
with  the  foreign  market  value,  also 
based  on  the  best  information  available. 
We  used  the  best  information  available. 
as  required  by  section  776(cj  of  the  Act. 
bprause  appropriate  responses  were  not 
-^i'jm.tied. 

I nited  States  Price 

Since  we  did  not  have  speafic  data  us 
ti;  ihe  qviantities  and  prices  of  the 
subiect  mprchandise  sold  m  the  United 
States,  we  used  the  pnce  information 
provided  in  the  petition  as  the  beat 
information  available,  pursuant  to 


section  778(c)  of  the  Act.  We  used  the 
packed  United  States  price  estimated  by 
petitioner  minus  deductions  for  foreign 
inland  freight  ocean  freight  brokerage 
and  handling  charges,  and  U.S.  inland 
freight. 

Foreign  Market  Value 

Since  we  did  not  have  specific  data 
with  respect  to  the  quantities  and  prices 
of  the  subject  merchandise  sold  in 
Taiwan  or  third  countries,  we  used  the 
constructed  value  of  the  sub)ecl 
merchandise  provided  in  the  petition  aa 
the  best  information  available,  pursuant 
to  section  776(c)  of  the  Act  The 
constructed  value  calculated  in  the 
petition  was  based  on  petitioner's 
manufactunng  cost  for  the  fourth  qaarter 
of  1987.  adjusted  to  reflect  Taiwanese 
manufacturing  costs,  with  the  statutorily 
mandated  addition  of  10  percent  of  the 
cost  of  manufacture  for  general 
expenses  and  8  percent  for  profit. 

Verification 

If  timely  and  complete  submissions 
are  provided  in  accordance  with  section 
776(b)  of  the  Af:t.  we  will  venfy  this 
information  for  use  m  our  fmal 
determination  m  this  irrvestigation. 

SuspensioD  of  Liquidation 

In  accordance  with  section  733(dl  of 
the  Act.  we  are  directing  the  U.S. 
Cu.stoms  Service  to  suffpend  liquidation 
of  all  entries  of  thermostatically 
controlled  appbance  plugs  and  internal 
probe  thermostats  therefor  from  Taiwan 
that  are  entered,  or  withdrawfn  from 
warehouse,  for  congumption.  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Re^tvr.  The  U.S.  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amount  by  which  the  foreign  mariel 
value  of  the  merciiandise  subject  to  this 
investigation  exceeds  the  United  States 
price,  which  is  34.47  percent  ad  valorem. 
This  suspension  of  liquidation  will 
remain  in  effect  until  further  notice. 

rrc  NotiricaUoD 

In  accordance  with  section  733(fl  of 
the  Act  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  propi'ietary 
information  in  our  fiteB,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  pobhcly  or 
under  administrative  protective  order, 
without  the  written  consent  of  the 
Assistant  Secretary  for  Import 
Admiaistration 


If  our  final  determination  is 
affirmative,  then  the  ITC  will  detennine 
no  later  than  120  days  after  the  date  of 
this  preliminary  determination  or  45 
days  after  the  final  determination, 
whichever  is  later,  whether  these 
imports  are  materially  injuring,  or 
threaten  material  injury  to,  an  industry 
in  the  United  States. 

Public  Comment 

In  accordance  with  19  CFR  353.47.  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  pariies  an 
opportunity  to  comment  on  this 
preliminary'  determination  at  9:00  a.m. 
on  October  28.  1988.  at  the  United  Stales 
Department  of  Commerce.  Room  1851. 
14lh  Street  and  Constitution  Avenue, 
NW,.  Washmgton.  DC  20230. 

Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Assistant  Secretary  for  Import 
Administration.  Room  B-099.  at  the 
above  address  within  ten  days  of  the 
publication  of  this  notice.  Requests 
should  conlain:  (1)  The  party's  name, 
address,  and  telephone  number.  (2)  the 
number  of  participants;  (3)  the  reasons 
for  attending;  and  (4)  a  list  of  the  issues 
to  be  discussed. 

In  addition,  pre-hearmg  briefs  in  at 
least  ten  copies,  both  pubhc  and  non- 
public versions,  must  be  submitted  to 
the  Assistant  Secretary  by  October  21. 
1968.  Oral  presentations  will  be  limited 
to  issues  raised  in  the  briefs.  All  written 
views  should  be  filed  ui  accordance 
with  19  CFR  353.46,  at  the  above 
address,  in  at  least  ten  copies,  not  less 
than  30  days  before  the  date  of  the  final 
determination  or.  if  a  hearing  is  held, 
within  seven  days  after  the  heanng 
transcript  is  available. 

This  determination  is  published 
pursuant  lo  section  733(r)  of  the  Act  (19 
use  I073b(f)l- 
Ion  W.I 


Assistant  Secretary  for  Import 

A  dmintstralion. 

Septpmber  22, 1988. 

|FR  Doc  Ba-2222fi  Tiled  9-27-«a.  BAi  am\ 
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(Appiicatton  ae-oooosi 

Export  Trade  Certificate  of  Review 

AQENCT:  Inlemabonal  Trade 
Administration.  Commerce. 
ACTION:  ^{olice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review. 

summary:  The  Departmemt  of 
Commerce  has  issued  an  export  trade 
certificate  of  review  lo  USA.  Book- 
Expo,  Inc.  C'Book-Expo").  This  notice 
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summarizes  the  conduct  for  which 

certifictfton  has  been  granted, 

FOR  FURTHER  mFOflMATION  CONTACT. 

Thomas  H.  Stillman.  Director.  Office  of 
Rxporl  Trading!  Company  Affairs. 
International  Trade  Administration. 
202-377-51J1.  This  is  not  a  toll-free 

nnniher 

SUPPLEMEfTTARY  INFORMATION:  Title  III 

of  the  Export  Trading  Company  Act  of 
1962  ["the  Art")  (Pub.  L.  No.  97-290) 
authorizes  the  Secretary'  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  III 
are  found  at  15  CFK  Part  325  (50  PR  1804. 
January  11.  1985). 

The  Ofitce  of  Export  Trading 
Company  Affairs  is  issuing  this  notice, 
pursuant  to  15  CFR  325.6(bV  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
the  Act  and  15  CFR  325.11  (a),  any 
person  aggrieved  by  the  Secretary's 
determination  may.  within  30  days  of 
the  date  of  this  notice,  being  an  action  in 
any  appropriate  district  court  of  the 
United  States  (o  set  aside  the 
detenninatiuc  on  the  grounds  that  the 
determination  is  erroneous. 

Description  of  Certified  Conducl 

Export  Trade 

Products 

Books  and  book-related  materials 
published  in  the  United  Slates. 

Related  Sentces  (as  they  relate  to  the 
export  of  Products) 

Insurance;  warebonsing;  foreign 
exchange:  financing  and  financial 
ser\ice3:  export  sale  and  trade 
documerrtation  and  5er\ices:  overseas 
distribufioru  payuig  or  charging 
commissions:  marketing:  adrertisin^ 
communication  and  processing  of 
foreign  orders;  accounting:  clerical 
serrices;  feastbUjty  studies;  investment 
services;  legal  semces:  management 
services;  and  translation  services. 

Transportation  Services  (as  they  relate 
to  the  export  of  Products/ 

Overseas  fi'eight  transportation  (all 
modes):  inland  height  transportation  to 
a  U.S.  export  terminal,  port,  or  gateway; 
packing  and  crating;  leasing  of 
transportation  equipment  and  facihties; 
terminal  or  port  storage:  wharfage  and 
handling;  warehousing:  and  forwarder 


Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  Stales 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 


Virgin  Islands.  American  Samoa.  Guam, 
the  Commonwealih  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territury 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

Book-Expo  may: 

1.  Consolidate  and  distribute  the 
freight  of  suppliers  for  Products 
exported  or  in  the  course  of  being 
exported: 

2.  Negotiate,  procure,  provide,  and 
administer  Transportation  Services  and 
Related  Services  for  suppKers  of 
Products: 

3.  Negotiate  charges  and  other  terms 
and  enter  into  contracts  which  provide 
for  Transportation  Services  for  suppliers 
of  Products,  including  but  not  limited  to: 

a.  Chartering  and  space  chartering  of 
vessels, 

b.  Enlering  into  of  service  contracts 
with  ocean  common  carriers. 

c  Negotiation  and  utilization  of 
throngh  intermodal  rates  with  common 
and  contract  carriers  for  inland  freight 
transportation  for  export  shipments  to  a 
US.  export  terminal,  port,  or  gateway, 
and 

d.  Combination  and  consolidation  of 
container  and  Icss-thaiKontainerioad 
shipments  into  fidi  containerized 
shipments  on  behalf  of  Book-Expo's 
suppliers; 

4.  Meet  and  discuss  with  suppliers 
ideas,  methods  and  information  solely 
concerning  Export  Trade,  inclirding 

a.  Trade  opportunities, 

b.  Sefiing  strategies. 

c.  Sales. 

d.  Projected  demand  and  bdsiness 
growth, 

e.  Customary  terms  of  sale. 

f.  Legal  agreements  for  conducting 
business  in  the  Export  Markets,  and 

g.  U.S.  and  foreign  laws  and 
regulatory  programs  affecting  exports 
and  expenses  of  exporting  to  specific 
points  in  the  Export  Markets;  and 

5.  Establish  the  price  of  Products 
exported  through  Book-Expo,  both  when 
Book -Expo  takes  title  and  when  it 
facilitates  the  export  sale  without  taking 
title. 

A  copy  of  the  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility. 
Room  4102,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  2023O. 

Dated;  September  23. 198a 

Thomas  H.  StiUtnan. 

Director.  Office  a  f  Export  Trading  Company 

Af^rs. 

|FR  Doc.  88-22227  Filed  »-27-B8:  B;4S  ami 
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COMMITTEE  FOR  TWE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adfustnrent  of  Import  Umlts  for 
Certain  Cotton  and  Man-Made  Fitwr 
Textile  Products  Produced  or 
Manufactured  in  the  People's  Republic 
of  Bangladesh 

S.  ptembet  23.  19tt8, 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  lo  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECnvc  DATE:  September  30, 1988. 
AutlMkrity:  Execatne  Order  11651  of  March 

3, 1972.  as  dmended;  Section  254  of  the 
Agrirarimral  Art  o'  lOWl  as  qnn'ndifd  {7 
use.  i8>4l 
FOR  RIftTHER  INFORMATION  CONTACT: 

Anne  \ovak.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(2021  377-4212.  For  information  on  the 
quota  statiis  of  these  limits,  refer  lo  the 
Quota  Status  Reports  posted  on  the 
bulletin  bujrds  of  each  Customs  port. 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 
SUPPLEMEMTARY  MPOffttlATION:  The 

current  limit  for  Categories  347/348  is 
being  increased  for  special  shift 
reducing  the  hmit  for  Categories  647/648 
to  account  for  the  special  shift  being 
applied.  As  a  result,  the  limit  for 
Categories  347/34a  which  is  currently 
filled.  %viU  re-open. 

A  description  of  the  textile  categories 
in  terms  of  T.S-U.S.A.  numbers  is 
available  in  the  CORREI^TION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745.  published  on  December  16. 
1987).  Also  see  52  FR  752,  publishid  on 
January  12. 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  purwani 
to  it  are  not  designed  lo  implement  alt  of 
the  provisions  of  the  bilateral 
agreement  bat  are  designed  to  assist 
only  in  the  impiementation  of  certain  of 
its  provisions- 
lames  H.  Babb. 

Chairman.  Ccmmitlee  for  the  Imptementation 
of  Textile  Agreements. 
Committee  for  the  ImpIeroenUtion  olTexlilf 
Agreements 
S^'pteuiber  23, 1988. 
Commissioner  of  Customs. 
Department  of  the  Treasury. 
Washington.  DC..  20229. 

Dear  Mr.  Commissioner  This  direcUve 
amends,  but  due-!  not  cancel.  Ihe  directive 
issued  lo  you  on  [anuary  7. 19B8  by  the 
Chairman,  Committee  for  the  ImplementHtiun 
of  Textile  Agreements.  Thai  direrlive 
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conrf.ma  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
msnufijctured  in  Bangladesh  and  exported 
during  the  penod  which  bea-in  on  February  1, 
198a  and  extends  throuRh  I«nuary  31. 1989. 

Effective  on  Septemtwr  30. 1986,  the 
directive  of  Ianuar>'  7, 1988  is  amended  to 
ddjust  the  limits  for  cotton  and  man-made 
fiber  textile  products  in  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and 
Bangladesh: 


Category 

Adtusted  12-mo 
ltmt> 

■}A7/tdA 

5J,7/B4a 

SSiBOOO  dozen 

>  The  Imts  have  nol  bMn  ad|u8Md  to  iccount  for 
any  rfnoorts  eiponsd  alter  Januafy  31, 1968. 

The  Committee  for  the  Implemei^latlon  of 
Textile  Ajjreements  hai  determined  that 
llieM  acUoni  fall  within  the  foreign  afTuir^ 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(alH|. 
Sincerely. 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
IFR  Doc  88-22200  Filed  9-27-88:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  (or 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  .Act  (44  U.S.C. 
Ch.jpter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number 
Establishment  of  an  Air  Force  Junior 
ROTC  Unit:  AFROTC  Form  59;  and  No 
OMB  Control  Number. 

Type  of  Request:  New. 

.-!  vera^e  Burden  Hours/Minutes  Per 
R^-^ponse:  30  minutes. 

Frequency  cjf  Response:  On  Occasion. 

,\'un:ber  of  Respondents:  40. 

Annua!  Burden  Hours:  20. 

Annual  Responses:  40. 

Needs  and  Uses:  Secondury  school 
officials  use  AFROTC  Form  59  to  apply 
to  host  an  Air  Force  junior  ROTC  Unit 
as  part  of  their  school's  academic 
program.  The  Air  Force  distributes  the 
form  only  when  specifically  requested 
by  school  officials.  AFROTC  uses  the 
information  collected  on  the  form  to 
identify  school  that  would  most  likely 
offer  effective  programs  and  have  the 
best  chance  of  being  successful. 


Affected  Public:  State  or  Local 
Governments. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Dr.  |.  Timothy 
Sprehe. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  |.  Timothy  Sprehe  at  Office  of 
Management  and  Budget,  Desk  Officer, 
Room  3235,  New  Fjieculive  Office 
Building.  Washington.  DC  20503. 

DOD  Clearance  Officer  Ms.  Pearl 
Rascoe-Harrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from.  Ms. 
Rascoe-Harrison,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204. 
Arlington,  Virginia  22202-4302, 
telephone  (202)  746-0933. 
LM.  Bynum, 

Alternate  OSD  Fetlertil  Register  Liaison 
Officer,  Department  of  Defense. 
September  23. 1988. 

|FR  Doc  88-222.15  Filed  9-27-88;  8:45  amj 
BILUNO  COOC  U10-4I-M 

Department  of  Defense  Wage 
Committee:  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Pub.  L.  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage 
Committee  will  be  held  on  Tuesday, 
October  4, 1988;  Tuesday,  October  11, 
1988:  Tuesday,  October  18. 1988;  and 
Tuesday.  October  25, 1988  at  10:00  a.m. 
in  Room  1E801,  The  Pentagon, 
Washington,  DC. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel)  concerning 
all  matters  involved  in  the  development 
and  authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Pub.  L  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(dJ 
of  Pub.  L.  92-463,  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  listed  in  5 
U.S.C.  552b."  Two  of  the  mailers  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency."  (5  U.S.C.  552b.(c)(2)).  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  conTidential"  (5  U.S.C.  552b.(c)(4)). 


Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy)  hereby  determines  that  all 
portions  of  the  meeting  will  be  closed  to 
the  public  because  the  matters 
considered  are  related  to  the  internal 
rules  and  practices  of  the  Department  of 
Defense  (5  U.S.C.  552b.(c)(2)),  and  the 
detailed  wage  data  considered  by  the 
Committee  during  its  meetings  have 
been  obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence  (5  U.S.C. 
552b(c)(4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  writing 
the  Chairman,  Department  of  Defense 
Wage  Committee,  Room  3D264,  The 
Pentagon,  Washington,  DC  20301. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Deportment  of  Defense. 
September  23. 1988. 

(FR  Doc.  88-22236  Filed  9-27-88;  8:45  amj 
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Department  of  ttie  Army 

Decision  To  Convert  ttie  Existing  Post 
Cafeteria  to  a  Burger  King  at  ttie 
Presidio  ot  San  Francisco,  CA 

August  17.  1988. 

Notice  is  hereby  given,  pursuant  tu 
paragraph  17  to  the  Stipulation  for 
Dismissal  with  Prejudice  in  the  case 
entitled  Sierra  Club  vs.  March,  filed  with 
the  Army's  final  decision  to  convert  the 
existing  Post  Cafeteria  (Bldg  211)  to  a 
Burger  King  at  the  Presidio  of  San 
Francisco.  The  construction  contract  is 
expected  to  be  advertised  in  August 
1908  and  awarded  in  September  lOtWi. 
Construction  is  expected  to  begin  m 
October  1988. 

Location 

The  proposed  conversion  is  located  In 
the  main  post  area  of  the  Predidio,  east 
of  Bank  Street,  between  Dole  Drive 
(Hwy  101)  and  Lincoln  Boulevard. 

Description 

The  proposed  project  consists  of 
remodeling  the  existing  post  cafeteria,  a 
9,300  square  foot  (SF).  oneslory 
structure.  The  remodeling  would 
primarily  occur  in  the  kitchen  and 
serving  areas.  The  seating  area  and 
existing  central  kitchen  would  undergo 
minor  modifications.  A  new  entry  would 
be  constructed  on  the  east  side  of  the 
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liuilding  and  two  tinve  up  windows 
installed  oc  the  south  side  of  the 
building.  The  dnve  up  lanes  would 
approach  the  building  from  the 
southwest,  alongside  Bldg  210  Simple 
1-    high,  black,  relief  lettering  spelling 
i.'ul  "Burger  King    would  be  installed  at 
eye  height  on  the  south  wall  of  the 
building  in  the  same  location  and  letter 
size  as  the  exj.sting  lettering  which 
spells  out  "Cafeteria".  A  small  de<:;al  of 
the  Burger  King  logo  will  be  used  on  the 
glass  of  the  east  entrj'  door.  No  backlil. 
or  large  Burger  King  logo  signs  would  be 
used.  No  signs  will  be  placed  on  the  e.^sl 
wall  of  the  building  and  none  of  the 
lettenng  would  be  visible  to  vehicles 
passing  on  Doyle  Drive  iHwy  101) 
Additional  directory  signs,  using  simple 
letters  and  conforming  with  installation 
sign  system,  would  be  installed  at  the 
parking  entry  dnves  on  Lin*;iiin  Blvd. 
and  Halleck  St 

This  building  is  neither  considered  to 
be  historically  significarvt  nor  does  it 
contribute  to  the  historical  significance 
of  the  Presidio  as  a  National  Historic 
Landmark  or  a  National  Historic 
DistricL  No  new  structures  would  be 
constructed  as  part  of  the  proposal  nor 
would  any  modifications  be  made  to  any 
of  the  historic  structures  in  the  area. 

In  addition  to  the  changes  proposed 
as  part  of  the  restaurant  several  parking 
and  roadway  improvements  are  planned 
to  take  place.  A  non-historic  structure 
(Bldg  214)  would  be  demolished  for  an 
enlargement  of  the  adjacent  parking 
.irea.  The  parking  area,  located  between 
Bldgs  211  and  220  would  be  enlarged  to 
accommodate  approxmiately  150  cars.  A 
new  access  drive  would  be  constructed 
from  the  parking  area  to  Halleck  St.  The 
Lincoln  Blvd. /Halleck  St.  intersection 
would  be  realigned  into  a  standard 
three-way  intersection  and  the  existing 
33-space  parking  area  in  the  intersection 
would  be  removed.  These  parking 
spaces  would  be  accommodated  in  the 
enlarged  parking  area  adjacent  to  Bldg 
211.  The  total  parking  spaces  available 
in  the  area  would  remain  the  same.  The 
Graham  St. /Lincoln  Blvd.  intersectnon 
would  be  converted  to  a  four-way  stop. 
New  curbing,  sidewalks  and  plantitigs 
would  be  constructed  along  the  north 
side  of  Lincoln  Blvd.  All  parking  and 
roadside  areas  would  be  landscaped 
with  planting  islands  and  medians.  The 
total  amount  of  planting  area  would 
slightly  increase  over  the  existing  area. 

The  proposiid  project  and  its 
environmental  effects  were  discussed  in 
an  Environmental  Assessment  (EA) 
circulated  for  public  and  agency  review 
in  March  1988  and  was  reviewed  at  a 
hearing  of  the  Golden  Gate  National 
Recreation  Area  (GGNRA)  Advisory 


Commission  on  April  28.  1988.  A  Finding 

of  No  Significant  Impact  has  tieen 

completed. 

John  O.  Raul  U. 

.'t  rmy  Laisiw  Officer  with  the  Federal 

Register 

(Fit  Doc  88-22180  Filed  9-27-88;  8.-45  am) 
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DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
action:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARV:  The  Director.  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
28, 1988. 

ADCMIESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  R**gulatory  Affairs, 
Attention:  [im  Huuser.  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  72fi  Jackson 
Place  NW.,  Room  3208.  New  Executive 
Office  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collet:tion  requests  should 
be  addressed  to  Margaret  B.  Webster, 
Department  of  Education,  400  Maryland 
Avenue  SW..  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202. 

FOfl  FURTMER  INFOflMATION  CONTACT: 
Margaret  B.  Webster  (2U2)  732-3915. 
SUPI>I.EI«IENTARY  INFOHMATIOK:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  Lhe  public  an  early 
opportuni^"  !o  ccmmenl  on  information 
collection  requests.  OMB  may  amend  ot 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  Slate  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  abllitj'  to  perform  its 
statutory  obligations. 

The  Director.  Office  of  Information 
Resources  Management,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  ioformalion  collection. 


grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested,  e.g.. 
new.  revisiorv  extension,  existing  or 
reinstatement:  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden:  and/or  |fi| 
Recordkeeping  burden;  and  17)  Abstract 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  speafied  atjovr 

Dated:  September  23. 1988 
Carlos  V.  Rice, 

Director  for  Office  of  Information  Resatnres 
Management 

Office  of  Poetaecondary  Education 

Type  of  Revievi   Extension. 

Title:  Guarantee  Agency  Monthly 
Claims  and  Collection  Report. 

Affected  Public:  Slate  or  local 
governments:  non-profit  institutions. 

Frequency:  Monthly. 

Reporting  Burden: 

Responses:  708 

Burden  Hoars:  2.124 

Recordkeeping: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  This  form  is  used  by  a 
guarantee  agency  to  request  pai'ments 
of  reinstatement  for  default,  bankruptcy, 
death  and  disability  claims  paid  to 
lenders,  and  for  costs  incurred  for 
supplemental  preclaims  assistance.  In 
addition,  an  agency  may  use  this  form  to 
make  payments  for  amounts  due  the 
Department  for  collections  on  defaulted 
loans  on  which  reinsurance  has  been 
paid,  and  for  refimding  amounts 
previously  paid  for  reinsurance  claims. 
The  Department  uses  this  information  to 
adnunisler  the  Department's  loan 
guarantee  program  operated  by 
guarantee  agencies. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  OPEnet  Survey. 

Affected  Public:  Businesses  oc  other 
for-profit;  non-profit  institutions;  small 
businesses  or  organizations. 

Frequency:  On  occasion. 

Reporting  Burden: 

Responses:  5,000 

Burden  Hours:  Z500 

Recordkeeping: 

Recordkeepers:  0 

Burden  Hours:  0 

Ahstrocl:Jhis  survey  will  poll  present 
and  prospective  users  of  the  electronic 
bulletin  board  to  determine  how  to 
better  provide  this  electroric  document 
dissemination  service.  The  Department 
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will  use  the  information  to  provide 
guidance  and  selectivity  for  growth  and 
enhancements. 

Ofrice  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Student  Aid  Report. 

Affected  Public:  Individuals  or 
hoLiseholds:  businesses  or  other  for- 
profit;  non-profit  institutions. 

Frequency:  Annually. 

R-^porting  Burden: 

Responses:  12.368.066 

Burden  Hours:  2.021, es.'j 

Recordkeeping: 

Recordkeepers:  6.0f)0 

Burden  Hours:  438,367 

Abstract-  The  Student  Aid  Report 
(SAR)  is  used  to  notify  applicants  of 
their  eligibihty  to  receive  Federal 
financial  aid.  The  form  is  submitted  by 
eligible  students  to  the  participating 
institution  of  their  choice.  The 
institution  submits  Part  3  of  the  SAR  to 
the  Department  to  receive  funds  for  the 
applicant. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

TiiJe:  National  Education  Longitudinal 
Study  of  1988. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Reporting  Burden: 

Responses:  2.600 

Burden  Hours:  5,468 

Recordkeeping: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  This  longitudinal  study  will 
collect  data  from  individual  respondents 
on  the  educational,  vocational  and 
personal  development  of  a  subsample  of 
eighth  srdde  students.  The  Department 
will  use  the  information  to  make 
possible  analyses  of  the  patterns  of 
transition  from  the  eighth  grade  level 
through  high  .school  and  postsecondary 
education  and  Into  adulthood  and  the 
world  of  work. 

Ofrice  of  Bilingual  Education  and 
Minority  Languages  .Affairs 

Type  of  Review:  Reinstatement. 

Title:  Application  for  the  Bilingual 
State  Educational  Agency  Program, 

Affected  Public:  State  or  local 
governments. 

Frequency:  Annually. 

Reporting  Burden: 

Responses:  59 

Burden  Hours:  2.360 

Recordkeeping: 

Recordkeepers:  0 


Burden  Hours:  0 

Abstract: Ihis  form  will  l>e  used  by 
State  educational  agencies  to  apply  for 
funding  under  the  Bilingual  State 
Educational  Agency  Program.  The 
Department  will  use  the  infonnation  to 
make  grant  awards. 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Type  of  Review:  Revision. 

Title:  New  and  Continuing 
Application  for  Grants  under  Bilingual 
Education  Programs. 

Affected  Public:  Individual  or 
households;  State  or  local  governments: 
businesses  or  other  for-profit;  non-profit 
institutions. 

Frequency:  Annually. 

Reporting  Burden: 

Responses:  750 

Burden  Hours:  61,250 

Recordkeeping: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  T\\\s  form  will  be  used  by 
local  educational  agencies,  institutions 
of  higher  education,  non-profit  and  for- 
profit  institutions  to  apply  for  funding 
under  Title  Vll  of  the  Elementary  and 
Secondary  Education  Act,  as  amended. 
The  Department  will  use  the  information 
to  make  grant  awards. 

Office  of  Vocational  and  Adult 
Education 

Type  of  Review:  Revision. 

Title:  State  Plan  for  Adult  Education. 

Affected  Public:  State  or  local 
governments. 

Frequency:  Quadrennially. 

Reporting  Burden: 

Responses:  54 

Burden  Hours:  11.880 

Recordkeeping: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  State  educational  agencies 
submit  State  plans  to  receive  Federal 
funds  for  adult  education  programs.  The 
Department  uses  the  information  to 
determine  grant  eligibility  and  to  ensure 
compliance  with  the  Adult  Education 
Act,  as  amended. 

(FR  Doc.  86-22210  Filed  9-27-88;  B;45  am) 
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National  Advisory  Board  on 
International  Education  Programs; 
Meeting 

AGENCY:  National  Advisory  Board  on 

International  Education  Programs. 

Education. 

ACTION:  Notice  of  meeting, 


summary:  This  notice  sets  forth  the 
schedule  of  a  forthcoming  meeting  of  the 
National  Advisory  Board  on 
International  Education  Programs 
(N/VDIEP).  Notice  of  this  meeting  is 
required  under  section  10(a}(2]  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  also  Intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATCS:  October  17-18,  1988. 

Location:  The  Quality  Inn  Capitol  Hill 
Hotel  (The  Judicial  Room).  415  New 
lersey  Avenue.  NW..  Washington.  DC 
20001 
FOR  FURTHER  INFORMATION  CONTACT: 

Harry  M.  Gardner.  Executive  Director. 
NABIEP.  Postsecondary  Relations  Staff. 
7th  and  D  Streets,  SW..  Room  4907. 
Washington.  DC  20.^02-5100 
SUPPl^MENTARV  INFORMATION: 

The  National  Advnsory  Board  on 
International  Education  Programs  is 
established  under  section  621  of  the 
Higher  Education  Act  of  1965.  as 
amended  by  the  Education  Amendments 
of  1986  (Pub.  L  99-198;  20  U.S.C.  1131). 
NABIEP's  mandate  is  to  advise  the 
Secretary  of  Education  on  the  conduct  of 
programs  under  this  title. 

This  meeting  of  the  National  Advisory 
Board  on  International  Education 
Programs  is  open  to  the  public. 

The  agenda  includes:  (1)  Oncntation 
session  fur  newly  appointed  members; 
(2)  oath  of  office  ceremonies  for  newly 
and  reappointed  members:  (3)  a  brief 
reivew  of  the  report  to  the  Secretary  on 
the  Federal  Role  in  International 
Education  and  an  update  on  the 
activities  of  the  Coalition  on  Foreign 
Languages  and  International  Studies;  (4) 
an  update  on  Title  VI  Programs:  15) 
briefing  by  Dr.  Michael  Czinkota  or  Dr. 
Martin  Kohn  (from  the  Commerce 
Department),  on  interagency 
cooperation/activities  regarding 
international  education  Issue;;:  (6)  a 
report  by  Dr.  Richard  Lambert  on  the 
National  Language  Center  at  The  Johns 
Hopkins  University:  and  (7)  general 
Board  business  for  Fiscal  Year  1969. 

Records  are  kept  on  the  Board's 
proceedings  and  are  available  for  public 
inspection  at  the  Office  Posl5econdar>- 
Relations  Staff,  from  8  am.  tu  4  p  m., 
ROB-3,  7th  and  D  Streets.  SW..  Room 
4907.  Washington.  DC. 

Signed  in  Wdshingion.  DC,  on  September 
22.  1988, 

Kenneth  D.  Wtulebsad. 
Acting  Assistant  Secretary  for  Po§tsecondary 
Education. 

|FR  Dm:  68-22169  Filed  &-27-88;  8:45  am| 
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DEPARTMENT  OF  ENERGY 

Advisory  Committee  on  Nuctoar 
Facittty  Safety;  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463  86  Stat.  770).  notice  is  hereby 
given  of  the  following  advisory 
committee  meeting: 

Name:  Advisory  Committee  on 
Nuclear  Facility  Safety. 

Date  S^  Time:  Thursday.  October.  13. 
1988  7:30  a.m.  to  BiX)  p.m. 

Place:  Shilo  Motel,  780  Lindsay  Blvd.. 
Idaho  Falls.  Idaho  83401. 

Contact:  Wallace  R.  Komack, 
Executive  Director.  ACNFS,  S-3. 1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585.  Telephone:  202/ 
586-1770. 

Purpose  of  the  Committee:  The 
Committee  was  established  to  provide 
the  Secretary  of  Energj-  with  advice  and 
recommendations  concerning  the  safety 
of  the  Department's  production  and 
utilization  facilities,  as  defined  in 
section  11  of  the  Atomic  Energy  Act  of 
1954.  as  amended  (42  U.S.C.  2014). 

Tentative  Agendo:  October  13. 1988 

"  Subcommittee  Reports  and 
Discussion 

•  Review  of  Selected  Issues 
■  Noon  to  1:00  p.m.— Lunch 

•  Facility  Reviews 

•  Advanced  Test  Reactor  (ATR) 

•  Experimental  Breeder  Reactor  II 
lEBR  II) 

•  Idaho  Chemical  Processing  Plant 
(ICPP) 

•  General  Committee  Business 

•  5:30-^:00  p.m.  Public  Comment 
Public  Participation:  The  meeting  is 

open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Wallace  Komack  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5 
days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcripts:  The  transcript  of  the 
meeting  will  be  available  for  public 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room.  lE- 
190.  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washington.  DC.  between  9:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 


Issued  at  WashingtoD  DC  on  September 
22.1986. 

|.  Robert  Franklin 

Deputy  Advisory  Committee  Manage  Officer 
IFR  Doc  88-22219  Filed  ^Z7-8&  8  45  am] 
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Assistant  Secretary  for  International 
Affairs  and  Energy  Emergencies 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Japan  concerning  Peaceful  Uses  of 
Nuclear  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  the  modification  of 
Annex  5  of  the  Implementing  Agreement 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  japan  Pursuant  to  Article  11  of  Their 
Agreement  for  Cooperation  concerning 
Peaceful  Uses  of  Nuclear  Energy 
(Implementing  Agreement).  Article  2  of 
the  Implementing  Agreement  provides 
that  Annex  5  of  the  implementing 
Agreement,  which  concerns  Guidelines 
for  the  International  Transportation  of 
Recovered  Plutonium,  may  be  modified 
by  agreement  of  the  parties,  without 
amendment  of  the  Implementing 
Agreement. 

The  modification  of  Annex  5  of  the 
Implementing  Agreement,  which  is  the 
subject  of  this  proposed  subsequent 
arrangement  involves  the  approval  of 
transportation  of  plutonium  from  either 
France  or  the  United  Kingdom  to  Japan 
by  sea.  utilizing  dedicated  cargo  vessels 
and  escorts. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice  and  after  fifteen  days  of 
continuous  session  of  the  Congress. 
beginning  the  day  after  the  date  on 
which  the  reports  required  by  section 
131  of  the  Atomic  Energy  Act  of  1954,  as 
amended  (42  U.S.C  2160).  arc  submitted 
to  the  Committee  on  Foreign  Affairs  of 
the  House  of  Representatives  and  the 
Committee  on  Foreign  Relations  of  the 
Senate-  The  two  time  periods  referred  to 
above  may  run  concurrently. 

For  the  Department  of  Energy. 


Dated:  September  23. 1988 
Richard  H.  WiUiamson. 
Acting  Assistant  Secretory  fur  international 
Affairs,  and  Energy  Emergencies. 
|FR  Doc  68-22221  Filed  9-27-88;  845  am| 
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Economic  Regulatory  Administration 

(Docket  No.  PP-76A1 

Record  of  Decision  and  Notice  of 
Issuance  of  Arr>endment  to 
Presidential  Permit  PP-76  to  Vermont 
Electric  Transmission  Company  for  the 
Modification  and  Extension  of  Existing 
Electric  Transmission  Facilities  Wtiich 
Cross  the  U.S.-Canadian  International 
Border 

agency:  U.S.  Department  of  Energy. 
Economic  Regulatory  Administration. 
ACTION:  Publication  of  the  Record  of 
Decision  and  Notice  of  the  Amendment 
of  Presidential  Permit  PP-76  issued  to 
the  Vermont  Electnc  Transmission 
Company  for  the  modification  and 
extension  of  an  existing  ±450  kilovolt 
direct  current  international  transmission 
line. 

SUMMARY:  Pursuant  to  the  authority 
contained  in  Executive  Order  No.  10485, 
as  amended  by  Executive  Order 
No, 12038.  the  Economic  Regulatory 
Administration  (ER,M  of  the  Departrr.tn! 
of  Energy  (DOE)  has  decided  to  amend 
Presidential  Pt^rmit  PP-76  issued  to  the 
Vermont  Electnc  Transmission 
Company  (\^ETCO)  on  April  5. 1984. 
Tliis  amendment  allows  modification 
and  extension  of  existing  electric 
transmission  facilities  which  cross  the 
U.S. -Canadian  intemational  border 
These  facilities  are  more  fully  described 
in  the  "SUPPLEMENTARY  INFORMATION" 
section  of  this  notice  and  in  the  final 
environmental  impact  statement  (EiS) 
titled.  "New  England/Hydro-Quebcc 
±450  kV  Transmission  Line 
Interconnection — Phase  U".  DOE/EIS- 
0129F.  The  availability  of  the  final  EIS 
above  was  announced  in  the  Federal 
Register  by  ERA  on  November  13. 1987 
(52  FR  436631. 

In  reaching  the  decision  to  amend 
Presidential  Permit  PP-76,  the  DOE 
considered  the  environmental  impacts 
associated  with  granting  and  not 
granting  the  amendment,  as  well  as 
granting  the  amendment  but  requiring 
construction  along  alternative 
transmission  line  corridors.  Urder  the 
alternative  of  not  granting  the 
amendment,  various  alternative  power 
supply  options  which  the  applicant 
might  take  were  considered.  None  of 
these  alternatives  or  the  alternative 
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transmission  line  corridors  considered 
proved  to  be  environmentally  prtferable 
to  granting  the  amendment  for 
cnnstruction  along  the  proposed  route. 

As  a  condition  for  granting  the 
requested  amendment.  VTTCO  wiU  be 
required  to  adopt  all  mitigation 
measures  identified  in  the  Final  EIS.  In 
addition,  any  site-specific  mitigation 
requirements  identified  during 
construction  will  be  addressed  by 
VETCO  and  coordinated  with 
appropriate  Federal,  State,  and  local 
agencies- 

This  amendment  is  available  for 
public  inspection  and  copying  at  tlie 
address  nu'ed  at  the  end  of  the 

SUPf>LEMCNTARY  INF0RIMAT1ON  section  of 

'his  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

■Anthony  J.  Como,  Economic  ReguUtory 
Administration  (RG-221,  U.S. 
Department  of  Energy,  lOOO 
independence  Ave.  S\V.,  Washington. 
DC  20585,  (202)  586-5935. 

r.irnl  M  Borgstrom.  Dirpclor.  Office  of 
NEPA  Pro)ect  Assistance  fEH-25J, 
U  S,  Department  of  Enprg\'.  1000 
Independence  Ave  SW-.  WashinRton. 
DC  :05fi3.  [202]  5a6-9b<Xl, 

SUPPLEMENTARY  MfORMATIOM:  On 

March  4,  1965.  VETCO  applied  to  the 
ERA  to  amend  Presidential  Permit  PP-76 
issued  to  VETCO  on  April  5.  1984 
Presidential  Permit  PP-76  authorized  the 
construction,  connection,  operntfon.  and 
maintenance  of  a  *450  kilovuit  (kV). 
direct  current  (DC)  transmission  line. 
which  crosses  the  US.  mtemationdl 
border  near  Norton.  Vermont  and 
extends  approximately  90  miles  south, 
terminating  at  a  converter  station 
located  in  Monroe.  New  Hampshire.  The 
purpose  of  the  converlet  station  is  to 
convert  the  DC  power  to  alternating 
curren.'  (AC)  power  in  order  to  permit 
integration  with  the  existing  New 
EngUnd  AC  transmission  system.  These 
previously  permitted  faciliiies  (known 
as  Phase  i)  were  placed  in  operation  on 
October  1.  19«6,  The  reliability  condition 
imposed  by  the  permit  hmited  the 
operation  of  the  Phase  I  facilKJes  to  a 
maximum  import  level  of  690  megawatts 
(MW). 

In  lis  amendment  application.  VETCO 
sought  permission  to:  (1)  Construct  a 
iiew  DC/AC  converter  siation  at  a  site 
in  the  towns  of  Ayer  and  Groton. 
Massachusetts  located  adjacent  to  the 
Sandy  Pond  substation;  (2)  extend  the 
±450  kV  DC  transmission  Hne 
approximately  133  miles  south  along 
existing  transmission  rights-of-way  to 
the  Site  of  the  new  DC/ AC  converter 
station;  and  (3)  construct  two  new  .345 
kV  AC  transmission  lines  in  order  to 


integrate  the  proposed  DC  facilities  with 

the  existing  AC  transmission  system. 
One  of  the  AC  linos  is  to  be  constructed 
from  the  new  converter  station  to  the 
e.Msting  Millbury  No.  3  substation, 
located  in  MiUbury.  Massachusetts;  the 
second  345  kV  AC  line  is  to  be 
constructed  between  the  Millbury  No.  3 
substation  and  the  existing  West 
Medvvay  substation,  located  in  Medway. 
Massachusetts.  The  above  facilities  are 
referred  to  as  Phase  n  and  are  propa<ied 
for  operation  by  1990. 

With  the  installation  of  the  Phase  U 
facilities,  and  as  a  result  of  a  new  firm 
energy  contract  between  the  New 
England  utilities  and  Hydro-Qiiebec 
(signed  on  October  14,  1985).  VETCO 
also  is  requesting  that  the  combination 
of  the  Phase  I  and  Phase  II  facilities  be 
permitted  to  operate  up  to  a  maximum 
level  of  2000  MW  of  power  transfer  in 
the  import  mode. 

Description  of  Altemativ'es 

On  November  13.  1987  (52  VK  43663). 
the  ERA  issued  a  final  EIS  titled  "New 
Englaod/Hydro-Quebec  ±450  kV 
Transmission  Line  Interconnection — 
Phase  U".  DOE/E1S-0129F.  Section  2  of 
this  document  contains  an  analysis  of 
the  allemntives  considered  in  this 
permit  amendment  evaluation,  including 
three  alternative  corridors  for  routing 
the  proposed  transmission  lines.  The 
following  alternatives  were  considered 
by  DOE  in  reaching  its  decision  to  grant 
the  amendment  to  Presidential  Permit 
PP-76; 

1.  Grant  the  amendment  to  the 
Presidential  permit  as  requested. 

2.  Grant  the  amendment  but  require 
the  use  of  alternative  transmission 
corridors  and  converter  station  sites. 
(Three  alternative  corridors  and  six 
converter  sites  were  considered.) 

3.  Take  no  action — deny  the 
amendment.  Under  this  alternative  the 
applicant  could  choose  to  implement  a 
number  of  alternative  actions: 

(a)  Make  no  changes  in  the  facilities 
or  operations  of  the  system,  [maintain 
status  quo) 

(b)  Construct  and  operate  a  new 
conventional  central  station  generating 
facility,  (non-oil-frred  generating  pUnt) 

(c)  Refurbish  older  generating  units- 

(d)  Constnirt  and  operate 
nonconventional  generating  facilities, 
(solar,  wind  and  biomass-powered 
facilities) 

(e)  Institute  conservation  measures 
dnd  load  management. 

Ifl  Decentralize  energy  sources, 
[dispersed  applications  of  various  small- 
scale  energy  technologies,  e.g..  solar. 
wind,  low-head  hydroelectric 
installations,  cogeneratton.  wood 
stoves) 


(g)  Convert  oil-fired  generating  units 
to  the  use  of  coal. 

(h)  Purchase  power  from  other 
utilities. 

(i)  Omstruct  the  proposed  extension 
underground 

Basis  for  Decision 

Executive  Order  No.  10485,  as 
amended  by  Executive  Order  No.  12038. 
authorizes  the  ERA  to  gram  a 
Presidential  permit  to  construct, 
connect,  operate  and  maintain  an 
electric  transmission  line  which  crosses 
the  U.S.  International  border  if  it  is 
determined  that  issuance  of  the  permit  is 
in  the  public  interest. 

ERA  has  concluded  that  the  Phase  II 
project  proposed  by  VETCO  satisfies 
the  criteria  presently  used  to  determine 
consistency  with  the  public  interest, 
namely:  1)  The  project  must  not  impair 
the  reliability  of  the  electric  power 
supply  system  in  the  U.S.;  2)  the  project 
must  receive  the  favorable 
recommendation  of  the  Secretary  of 
State  and  the  Secretary  of  Defense;  and 
3)  the  DOE'S  decisionmaking  process 
must  satisfy  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969. 

The  Administrator  of  the  ERA  has 
determined  that  the  installation  and 
operation  of  the  Phase  II  facilities 
(subject  to  certain  operating  conditions) 
would  not  impair  the  rehability  of  the 
U.S.  electric  power  supply  system.  Also, 
the  Secretary  of  State  by  letter  dated 
September  B,  1988,  and  the  Secretary  of 
Defense  by  letter  dated  September  6. 
1988,  have  concurred  in  the  granting  of 
the  amendment  to  Presidential  Permit 
PP-76. 

The  final  EIS  analyzed  the 
environmental  impacts  of  issuing  or  not 
issuing  an  amendment  to  Presidential 
Permit  PP-76  that  would  result  in  (or 
preclude)  the  constniction  of  certain 
new  electric  transmission  facilities  in 
New  Mampshire  and  Massachusetts.  It 
concluded  that  the  issuance  of  the 
amendment  would  result  in  only  very 
small  incremental  impacts  in  New 
England  since  the  new  transmission 
facilities  would  be  constructed  almost 
entirely  on  existing  rights-of-way  within 
established  transmission  line  corridors 
and  adjacent  to  existing  transmission 
lines. 

Construction  activities,  including 
clearing  and  control  of  vegetation,  loss 
or  alteration  of  wildlife  habitat, 
displacement  and/or  disturbance  of 
wildlife,  disturbance  of  aquatic 
resources,  release  of  gaseous  poihitants 
and  dust,  and  disruption  of  agricultural 
activities,  would  be  minor  and  of  short 
duration.  Impacts  from  operation  and 
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maintenance  of  the  transmission 
facilities,  including  collision  of  birds 
with  structures,  visual  intrusion  of  an 
additional  Une  within  the  transmission 
corridor,  and  possible  health  and  safety 
effects  associated  with  the 
electromagnetic  environment  in  dose 
proximity  to  the  proposed  line,  would  be 
minor  and  incremental  in  nature. 

If  the  DOE  were  to  deny  the 
amendment,  the  applicant  could 
implement  alternative  actions  to  obtain 
the  necessary  generating  capacity  and 
reduce  the  use  of  oil  in  the  region. 
However,  among  the  alternatives 
available  to  the  applicant  (Alternatives 
3a  thro.ij^h  3i  above)  none  were  deemed 
to  be  viable  alternatives  to  the  proposed 
action. 

The  "maintain  status  quo"  alternative 
(Alternative  3a)  would  not  provide  the 
needed  generatrng  capacity  and  would 
result  in  greater  air  quality  degradation 
due  to  the  continued  use  of  fossil  fuels 
for  electric  generation. 

Installing  new  conventional 
generating  units  (Alternative  3!))  would 
be  costlier  than  the  proposed  action, 
could  not  be  implemented  in  the 
required  time  period,  and  could  possibly 
result  in  greater  environmental  impacts 
than  the  proposed  action  due  to  the 
increased  ttiennal  emissions  from  both 
coal-fired  and  nuclear  units,  and  the 
increased  combustion  emissions  from 
coal-fired  units. 

The  refurbishment  of  older  generating 
units  (Alternative  3c)  could  replace  the 
generating  capacity  provided  by  the 
proposed  action.  However,  since  most  of 
the  generating  units  which  are 
candidates  for  refurbishment  are  oil- 
Tired  units,  this  would  exacerbate  the 
region's  oil-dependence  and  possibly 
contribute  to  higher  electricity  costs. 
Also,  the  environmental  impacts  of 
operating  refurbished  units  likely  would 
be  greater  than  construction  of  the 
proposed  facilities.  Each  of  the 
refurbished  units  would  be  burning  oil 
with  some  resulting  airborne  emissions 
of  sulfur  dioxide  and  ash. 

The  use  of  nonconventional 
generating  facilities  (Alternative  3d|  was 
not  considered  to  be  a  viable  alternative 
to  the  proposed  action  because  the 
optimum  technologies  for  the 
exploitation  of  these  energy  sources  will 
not  be  available  in  time  to  allow  oil 
backout  in  the  same  quantity  or  time 
frame  as  the  proposed  project. 

In  evaluating  the  suitability  of 
conservation  and  load  management 
(Alternative  3el.  the  peak  demand 
forecast  for  the  New  England  region 
already  assumes  a  reduction  in  peak 
demand  of  1000  MW  by  the  year  2000 
due  to  conservation  and  load 
management.  Therefore,  the  benefits  of 


the  proposed  action  are  in  addition  to 
any  benefits  derived  from  con8er\'ation 
and  load  management.  Moreover,  the 
proposed  project  does  not  preclude 
further  pursuance  of  these  programs- 

The  apphcation  of  decentralized 
energy  sources,  such  as  single -residence 
solar,  wind-electric  generation,  low- 
head  hydro,  cogeneratlon.  and  use  of 
wood  stoves  for  space  heating 
(Alternative  3f)  would  be  capable  of 
reducing  the  use  of  oil  for  electric 
generation  in  the  New  England  region. 
However,  full  application  of  these 
technologies  still  would  leave  the  New 
England  region  sufficiently  dependent 
upon  oil-fired  generation  for  the 
proposed  project  to  provide  the 
an'.icipaled  fuel-cost  savings  and  oil 
reduction. 

Conversion  of  existing  oil-fired 
generating  units  to  the  use  of  coal 
[Alternative  3g)  is  not  a  viable 
alternative  because  of  scheduled  plant 
retirements,  site  limitations,  and/or 
economic  considerations  on  the  part  of 
the  utiliiies  in  New  England. 
Furthermore,  this  alternative  likely 
would  result  in  greater  environmental 
impacts  due  to  the  thermal  and  airborne 
emissions  caused  by  the  combustion  of 
coal. 

The  purchase  of  electric  energy  from 
other  U.S.  utilities  (Alternative  3h)  was 
not  found  to  be  a  suitable  alternative 
because  tins  energy  would  not  bo 
available  in  suficient  quantities  through 
the  year  2000  and  the  delivered  cost  of 
the  energy  would  be  almost  double  that 
of  the  energy  purchased  under  the  Phase 
II  agreement.  Furthermore,  this 
alternative  would  have  similar 
environmental  impacts  since  additional 
transmission  lines  would  need  to  be 
constructed  through  New  York  and 
Pennsylvania  in  order  to  deliver  the 
energy  to  the  New  England  region. 

Construction  of  the  proposed  Phase  II 
facilities  underground  (Alternative  3i) 
was  found  to  be  more  costly  and  to 
present  greater  environmental  impacts 
than  the  proposed  action. 

The  DOE  also  evaluated  three 
alternative  DC  corridor  routes  and  six 
alternative  converter  station  sites.  None 
of  these  corridors  or  converter  station 
sites  was  found  to  be  environmentally 
preferable  to  the  propsed  route  or  site. 

Decision 

The  DOE  has  determined  that  the 
ii^suance  of  an  amendment  to 
Presidential  Permit  PP-76  is  in  the  public 
interest.  The  DOE  has  reached  this 
decision  after  determining  that  the 
issuance  of  the  subject  amendment  was 
the  most  environmentally  preferred 
action  among  those  alternatives 
considered  in  the  final  EIS.  However, 


since  the  environmental  impacts 
associated  with  the  granting  of  this 
amendment  were  predicated  on  the 
implementation  of  numerous  mitigative 
measures  Identified  in  the  final  EIS. 
issuance  of  the  subject  amendment  will 
be  conditioned  on  VETCO  implementing 
all  mitigative  measures  Identified  in 
§  2.1.5  and  4.1.10  of  the  final  EiS. 

Copies  of  this  Record  of  Decision  and 
the  amendment  to  Presidential  Permit 
PP-76  will  be  made  available,  upon 
request,  for  public  inspection  and 
copying  at  the  Department  of  Enei^'s 
Freedom  of  Information  Room.  Room 
lE-190.  Furrestal  Building.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  205B5,  from  9:00  a.m.  to 
4:00  p.m..  Monday  through  Friday. 

Usued  in  Washmglon.  DC.  on  September 
16.1968. 

Cbondler  L.  van  Onnan. 
Dfiputy  Administrator  EtMnomic  Regulatory 
Admiriislrtilion. 

(FR  Doc.  8»-22220  Filed  ft-Z7-«a;  8:45  ami 
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Federal  Energy  Regulatory 
Commission 

[  Docket  Noa.  ES8S-63-000,  at  all 

South  Carolina  Public  Service 
Authority,  et  al.;  Electric  Rate,  Small 
Power  Production,  and  Interlocking 
Directorate  Filings 

Take  noiice  that  the  fallowing  filmgs 
have  been  made  with  the  Commission: 

1.  South  Carolina  Public  Service 
Authority 

|Do.J.el  No.  Ef>e6-6;M)001 
September  22.  ISSa 

Take  notice  that  on  September  16. 
1988.  the  South  Carolina  Public  Service 
Authority  (Authority)  filed  a  application 
seeking  an  order  authorizing  the 
issuance  of  $50,000,000  m  Tax-exempt 
commercial  paper  over  a  two  year 
period.  The  Authority  asks,  in  the 
alternative,  an  order  dismissing  the 
application  for  lack  of  jurisdiction. 

Comment  dote:  October  14. 19Bfl.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  noiice. 

2.  Indianapolis  Power  &  Light  Company 
!  Docket  No.  ES8B-e2-aO0| 

September  22, 1988. 

Notice  Is  hereby  given  that  on 
September  16. 19S8,  Indianapolis  Power 
&  Light  Com.pany  (Applicant)  filed  an 
application  with  the  Commission 
seeking  authority  under  section  204  of 
the  Federal  Power  Act.  to  issue,  from 
time  to  time,  up  to  S150.000.000  prmcipal 
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iimnant  of  unsecured  short  term 
prorriissury  notes  through  December  31. 
1990,  none  of  which  are  to  have  a  final 
maturity  dale  later  than  December  31. 
1990 

Comment  date:  October  14.  1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Dexzel,  Inc. 

(Docket  No  QF86-613-aM| 

ScpieTibi-r  21,  iqaa 

On  August  29, 1988,  Dexzel.  Inc. 
lApphcant).  of  333  South  Hope  Street. 
Suite  2601,  Los  Angeles,  California  90071 
submitted  for  filing  an  application  fur 
recertification  of  a  facility  as  a 
qualifying  cogcneration  facility  pursuant 
to  §  292.207  of  the  Commissions 
regulations,  .\o  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  lopping  cycle  cogeneralion 
facihly  will  be  located  near  Bakersfield. 
California  and  will  consist  of  a 
combustion  turbine  generator,  a  heat 
recovery  sleam  generator  and  an 
e.xtraction/condensing  sleam  turbine 
generator.  Thermal  energy  in  the  form  of 
sleam  will  be  used  for  thermal  enhanced 
oil  recovery  operations  and  for  the 
heating  of  oil  storage  tanks.  The  primary 
source  of  energy  will  be  natural  gas. 
Construction  of  the  facility  is  expected 
to  be  completed  in  the  fourth  quarter  of 
1989. 

The  onginal  application  was  filed 
December  1,  1988  and  granled  on 
Fehniary  27,  1987  (38  FERC  H  82.198). 
The  recertification  is  requei^ted  due  to  a 
change  of  ownership  and  increase  in  (he 
net  electric  power  production  capacity 
from  27.43  MW  to  29  81  MW. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Regisler.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 

10  protest  said  filing  should  file  a  motion 
lo  intervene  or  protest  with  Ihe  Federal 
Energy  Regulatory  Commission,  82S 
North  Capilol  Street  .\E  ,  Washington. 
DC  20428,  m  accordance  with  Rules  211 
,ind  214  of  the  Commissions  Rules  of 
Pra  uce  and  Procedure  (18  CFR  385,211 
a:;.!  i85  214|.  All  such  motions  or 
pr  .ifsts  should  be  filed  on  or  before  the 
'    niment  dale.  Protests  will  be 
considered  by  the  Commission  in 
delermining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
proteslanls  parties  to  the  proceeding 
Any  person  wishing  to  become  a  parly 


must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  Ihe 
Commission  and  are  available  for  publii 
inspection, 

Loii  D.  Cashell. 

Secretary 

|FR  Dot  88-22155  Filed  »-27-a8;  II:4S  am| 
BILLING  COM  i717-«l-«l 


fOockat  No,  RP8a-217-0a4I 

CNG  Transmission  Corp.;  Proposed 
Changes  In  FERC  Gas  Tahff 

S^'pfmhtrr  21.  11188 

Take  notice  thai  CNG  Transmission 
Corporation  ('CNG '),  on  September  13. 
1988.  pursuant  to  the  Commission's 
August  12. 1988,  suspension  order  in 
Docket  No  RP88-21 7-000.  filed  the 
following  revised  tariff  sheet: 

Volume  No.  I 

Substitute  Original  Sheet  No.  48 

C\G  is  making  Ihis  filing  lo  correct  a 
mathematical  error  inadvertently 
included  on  Original  Sheet  No.  48  which 
was  filed  by  CNG  on  August  29.  1988 
This  correction  is  made  lo  reflect  Ihe 
recovery  of  Ihe  amount  proposed  to  be 
billed  lo  CNG  by  Texas  Gas 
Transmission  Corporation  in  Docket  No. 
RP88-230.  The  instant  filing  makes  no 
other  changes  lo  CNCs  August  29. 1988 
compliance  filing. 

Copies  of  Ihis  filing  were  served  upon 
CNG's  sales  customers  as  well  as 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  lo 
protest  said  filing  should  Tile  a  protest  or 
motion  lo  intervene  with  Ihe  Federal 
Energy  Regulatory  Commission.  825 
North  Capilol  Street  NE..  Washington. 
DC  20426.  in  accordance  wilh  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (IB  CFR  385.214 
and  385.211).  All  motions  or  protests 
should  be  filed  on  or  before  Sepl.  29. 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  Ihe 
appropriate  action  lo  be  taken  but  will 
not  serve  lo  make  proteslanls  parties  lo 
the  proceeding.  Any  person  wishing  lo 
become  a  parly  must  file  a  motion  lo 
intervene.  Copies  of  this  Tiling  are  on  file 
with  Ihe  Commission  and  are  available 
for  public  inspection. 

Lois  O.  Cadiell, 

Svcretary: 

|FR  Doc  88-22158  Filed  »-27-W:  8:4S  amj 
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(Docket  Nos  CPg6-SS»-00«.  RPS6- 104-007. 
flP87-30-015l 

Colorado  Interstate  Gas  Co.; 
Compliance  Filing 

September  22.  1988 

Take  note  that  on  August  29.  1988. 
Colorado  Interslale  Gas  Company 
("CIG")  submilled  certain  tariff  sheets  in 
compliance  wilh  Ihe  Commission's 
March  28.  1988  and  |uly  28.  1988  orders 
in  these  proceedings,  which  concerns 
ClC's  application  for  a  blanket 
certificate. 

CIG  states  that  the  March  28  and  [uly 
28  orders  required  CIG  lo  make  a 
number  of  modifications  lo  Ihe  pro 
forma  tariffs  submilled  by  CIG  as  pari 
of  its  Settlement  Offer  in  these  cases, 
and  thai  Ihe  instant  tariff  sheets  embody 
all  of  Ihe  required  changes. 

Copies  of  this  filing  are  being  served 
on  each  person  on  the  official  service 
list  compiled  by  Ihe  Secretary  in  these 
proceedings. 

Any  person  desiring  lo  be  heard  or  lo 
47rolest  said  filing  should  file  a  motion  lo 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rule  214 
or  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CF'R  385  214 
and  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  30, 1988,  Protests  will  be 
considered  by  the  Commission  in 
determining  Ihe  appropriate  action  lo  be 
taken  but  will  not  serve  lo  make 
proteslanls  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  parly 
must  file  a  motion  lo  intervene.  Copies 
of  Ihis  filing  are  on  file  with  Ihe 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Casbell. 
Secretary. 

(FR  Doc  88-22159  Filed  9-27-88:  B:45  am| 
B1UJN0  COOC  I717.«1-H 


(ProlwINo  8889-0011 

Cordova  Electric  Cooperative,  Inc.; 
Availability  ot  Environmental 
Assessment 

Si.-pifjmiifir  23,  lnaa 

In  accordance  wilh  Ihe  National 
Environmental  Policy  Act  of  1969  and 
Ihe  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486.  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  Ihe 
application  for  exemption  from  licensing 
for  Ihe  proposed  Humpback  Creek 
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Hydroelectric  Project  and  has  prepared 
an  Environmental  Assessment  (EA)  for 
the  proposed  project.  In  the  EA,  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  project  and  has  concluded  that 
approval  of  the  proposed  project  wilh 
appropriate  mitigation  measures,  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  1000.  of  the  Commission's  offices 
at  825  North  Capitol  Street  NE.. 
Washington.  DC  20426. 
Lois  D.  Cashell. 
Secretory. 
|FR  Doc.  88-22160  Piled  0-27-88;  8:45  am| 
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I  Docket  No,  Cia7-59S-O02 1 

Diamond  Shamrock  Offshore  Partners 
Limited  Partnership;  Application  for 
Amendment  of  a  Blanket  Certificate 

S.-pifmber  26,  lytifl 

T-ike  notice  that  on  September  14. 
1988.  Diamond  Shamrock  Offshore 
Partners  Limited  Partnership  (Diamond 
Shamrock)  of  717  North  Harwood  Street. 
Dallas,  Texas  75201.  filed  an  application 
pursuant  lo  section  7  of  the  Natural  Gas 
Act  and  Ihe  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  amendment  of  its  blanket 
unlimited-term  certificate  in  Docket  No. 
CI87-595-001,  which  authorizes  sales  of 
previously  uncommitted  gas  from  Block 
700,  Matagorda  Island  Area.  Offshore 
Texas,  to  authonze  the  sale  of  Diamond 
Shamrock's  interest  and  the  interests  of 
joint  interest  owners  in  contractually 
uncommitted  gas  from  any  old  OCS 
leases,  all  as  more  fully  described  in  the 
application  which  is  on  file  with  Ihe 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  lo  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
11, 1988.  file  wilh  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20426,  a  petition  lo  intervene  or  a 
protest  in  accordance  wilh  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (IB  CFR 
385.211.  385.214).  all  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  lo 
be  taken  but  will  not  serve  to  make  the 
proteslanls  parlies  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
Ihe  Commission's  rules. 

Under  Ihe  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 


unnecessary  for  Diamond  Shamrock  to 

appear  or  lo  be  represented  at  the 

hearing. 

Loia  D.  CashelL 

Secrvtary. 

|FR  Doc  88-22161  Filed  »-27-88;  8:45  am) 
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IDocket  Nos.  RP82-124-O09,  RP81-S3-<I0«, 
RPei-55-035.  and  RP85-149-012I 

East  Tennessee  Natural  Gas  Co.;  Rate 
Filing  Pursuant  to  Tariff  Rate 
Adjustment  Provisions 

September  22. 1988. 

Take  notice  that  on  September  14. 
1988.  East  Tennessee  Natural  Gas 
Company  (East  Tennessee)  hereby  files 
ten  copies  of  Substitute  Forty-Second 
and  Substitute  Forty-Third  Revised 
Sheets  No.  4  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  1. 

East  Tennessee  states  that  in  Opinion 
No.  282.  the  Commission  determined 
that  the  Mcf-mile  methodology  is  the 
appropriate  allocation  method  on  the 
East  Tennessee  system  and  ordered 
East  Tennessee  to  phase  in  the  Mcf-mile 
methodology  completely  by  1989. 
Specifically,  the  Commission  ordered 
F.ast  Tennessee  lo:  (1)  Amend  its  rates, 
effective  September  1. 1987.  to  reflect  a 
50-50  weighting  of  Ihe  Mcf-mile  and 
historical  zone  rale.  (2)  in  1988.  on  the 
anniversary  of  the  first  amendment, 
amend  its  rales  so  that  75  percent  of  the 
composite  zone  rate  differentials  will  be 
based  upon  the  Mcf-mile  methodology, 
and  (3)  In  1989.  on  the  anniversary  date, 
amend  its  rates  so  that  100  percent  of 
the  zone  rale  differentials  shall  be  based 
on  the  Mcf-mile  methodology. 
Accordingly,  the  instant  filing  is  made  in 
compbaoce  with  Ihe  terms  of  Opinion 
282  in  order  to  reflect,  effective 
September  1. 1988.  Ihe  75-25  weighting 
of  the  Mcf  mile  and  historical  zone  rale 
differentials  pursuant  to  the 
Commission's  opinion. 

East  Tennessee  states  thai  copies  of 
the  filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
slate  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  lo 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capilol  Street  NE..  Washington. 
DC  20426.  in  accordance  wilh  Rules  211 
and  214  of  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  30. 1968.  Protests  will 
be  considered  by  the  Commission  in 
delermining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
proteslanls  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  lo  intervene; 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  motion.  Copies 
of  this  filing  are  on  file  with  Ihe 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc  88-22162  Filed  9-27-88;  8:45  am) 
BILLIMO  COOC  •7t7-01-4t 


IDocket  No,  CI61-15-OO0,  el  at  ) 

Enerfin  Partners  I  Limited  Partnership 
(Successor  to  Farmland  Industries, 
Inc.);  Application 

Seplember  2S.  1988. 

Take  notice  that  on  Seplember  9. 1988. 
Enerfin  Partners  I  Limited  Partnership 
(Enerfin)  of  3  Riverway,  Suite  1200. 
Houston.  Texas  77aS6.  filed  an 
application  pursuant  lo  section  7(c)  of 
the  Natural  Gas  Act  and  §  }  2  64. 
154.92(dl  and  157.23  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations  thereunder  for 
certificates  as  successor-in-interest  to 
Farmland  Induslnes.  Inc.  (Farmland). 
Enerfin  also  requests  thai  Farmland's 
rate  schedules  listed  in  the  Appendix 
hereto  be  redesignated  as  those  of 
Enerfin.  all  as  more  fully  set  forth  in  Ihe 
application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Enerfin  stales  that  effective  November 

25. 1987.  Farmland  transferred  the 
processing  plants  and  underlying 
contracts  involved  in  the  sales  listed  in 
the  Appendix  hereto  lo  Enerfin. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  wilh  reference  to  said 
application  should  on  or  before  October 

11. 1988.  file  widi  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  a  peliimn  lo  intervene  or  a 
protest  in  accordance  with  Ihe 
requirements  of  the  Commission's  Rules 
of  l>ractice  and  Procedure  (18  CFR 
385.211.  385.2141.  .All  proiesis  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  lo 
be  taken  but  will  not  ser\'e  lo  make  Ihe 
proteslanls  parlies  lo  ihc  proceeding. 
Any  person  wishing  lo  become  a  parly 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  wilh 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Enerfin  lo  appear  or  lo 
be  represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 
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Afliansas  LouisiBna  Gas  Co.- 

NorWem  Nalinal  Sat  Co 

.,,.* _ 

,_Jo 

Mice.  Inc., 


Location  of  lala 


OuJlman  Gat  PtmAjcis  nam.  Wood  County.  Tex. 
Mortzofl  Plant,  fnon  Counfy.  Test 

Do. 

Do. 
Lazy  "B"  Gas  Ptocessing  Plant  Can^ibefl  County.  Wy. 


|FR  Doc.  88-22163  FileiJ  9-27-88;  8:45  amj 
eiu.iNG  CODE  anr-ai-ai 

I  Doc«et  Nos.  MT8S-25-O0O,  et  at.  1 

Natural  Gas  Pipeline  Rate  Filings; 
Blacit  Marlin  Pipeline  Co.,  et  at. 

Tr^i^e  .noiHif  tiidt  ihe  f.»ll,)wms;  filings 
tiave  been  m^iie  with  rhe  Commisstun; 

1.  Black  Marlin  Pipeline  Company 

{Docket  .\q.  mi  fid- .15-000) 
Septfmber  22.  lyws. 

T<!ke  nofice  that  on  September  19. 
198a,  BUck  .Mdrhn  Pipeiine  Company 
tendered  the  fnllowtnfi  tdnff  sheets  for 
filing  in  the  captioned  docket  pursuant 
to  Oder  No.  A<i~  and  §  2.V).la  of  Ihe 
Comnitssion  s  He^jlalions  as  part  of  its 
FERC  Gas  Tariff.  Otigiaal  Volume  No.  1: 

Ongi^diShe*!  No  ;:» 
OriKiadi  Sh«»>t  \o  2n 
OriHina!  Sheet  So.  222 
Onginal  Sheet  Na  223 
1st  Revised  Stieet  .No.  100 
2nd  Revised  Sheet  No.  105 
1st  Revised  Sheet  No.  110 
Isl  Revised  Sheet  No.  U4 
1st  Revised  Sheet  No.  200 
1st  Revised  Sheet  .So.  204 
1st  Revised  Sheet  No.  205 
1st  Revised  S.ht-ef  No  206 
1st  Revised  Stieet  N'o.  208 
Isl  Revised  Sheet  No  209 
Isl  RevLsed  Sheet  No.  210 
1st  Revised  Sheet  No.  213 
Isl  Revised  Sheer  \o.  216 
2nd  Revised  Stieet  No.  224-2?» 

Cominen"  date:  Seplcmtier  30. 1988.  in 
accordance  with  standard  ParaRraph  K 
al  the  end  of  this  notice 

2.  Mid  Louisiana  Cas  Company 
(Docket  No.  MT^ts-t-oolj 
SeptemtieT  22.  tsn8. 

Take  notice  that  on  September  19. 
1988.  Mid  Louisiana  Gas  Company 
tendered  the  following  tariff  sheets  for 
filing  in  the  cflprioned  docket  pursuant 


to  Order  No.  497  and  $  250.16  of  Ihe 
Commission's  Regulations  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1: 

Substitute  Original  Sheet  No.  261. 

Superseding  Original  Sheet  No.  281 
Sii)>slitute  Onginal  Sheet  No.  200. 

Siipersedin;?  Or>gu-Mil  Sheet  No.  280 
Su'.iblitiite  Or thjI  Sheet  No.  28p. 

Supersedinx  Onginel  Sheet  No.  26p 
Substitute  Oi^al  SIteel  No.  zei. 

Superseding  Origioal  Sheet  No.  281 

Comment  date:  September  30.  1988,  in 
accordance  vvith  Standard  f^raaraph  K 
d!  the  end  of  Ihis  notice. 

3.  Tennessee  Gas  Pipeline  Company 

jDucket  No.  MT88-34-00OI 
Septemher  22.  19es. 

Take  notice  that  on  September  19, 
1988.  Tennessee  Cas  Pipeline  Company 
tendered  the  following  tariff  sheets  for 
filing  in  the  captioned  docket  pursuant 
to  Order  No.  «7  and  §  250.16  of  the 
Commissions  Regulations  as  part  of  its 
fERC  Gas  Tariff.  Second  Revised 
Volume  .Mo.  1: 

Fo'jrfh  Revised  Sheet  No.  246.  Superaedmg 

Third  Revised  Sheet  No.  246 
First  Revised  Sheet  No  24eA.  Superseding 

Sobstilute  Ortginul  Sheet  No.  248A 
Second  Revised  Sheet  No.  2S1.  Superceding 

Second  Sabalilule  ritsi  Revised  Sheet  No. 

251 
Original  Slieet  No.  251A 

Comment  dole:  September  .W.  1988,  in 
accordance  with  Standard  Parafrraph  K 
at  the  end  of  Ihis  notice. 

4.  Valfey  Cas  Transmission,  Inc. 

IDdckel  No.  !brr88-3a-000) 
September  22.  1«« 

Take  notice  that  on  September  19. 
1988.  Valley  Cas  Transmission.  Inc.. 
tendered  the  following  tanff  sheets  for 
filing  in  the  captioned  docket  pursuant 
to  Order  No  497  and  i  250 16  of  Ihe 
Commission's  Regulations  as  part  of  its 
FERC  Cas  Tariff.  Original  Volume  No  2: 


Onginal  sheet  No.  S3 
Original  sheet  No.  53a 
Original  sheet  No.  53b 

Comment  dote:  September  30. 1988.  in 
accordance  with  Standard  Paragraph  K 
at  Ihe  end  of  Ihis  notice. 

5.  Western  Transmission  Corporation 
[Docket  No  MT88-39-000| 
September  22. 1SS8 

Take  notice  that  on  September  19. 
1988.  Western  Transmission 
Corporation  tendered  the  following  tariff 
sheets  for  filing  in  the  captioned  docket 
pursuant  to  Order  No.  497  and  5  250,16 
of  the  Commission's  Regulations  as  part 
of  its  FTIRC  Gas  Tariff.  Original  Volume 
No.  1: 

First  Revised  Sheet  No.  17 A,  Superseding 

Original  Sheet  No.  17A 
First  Revised  Sheet  No.  17A.1.  Superseding 

Ongmal  Sheet  No.  17A  1 
First  Revised  Sheet  No.  17A.2.  Superseding 

Original  Sheet  No  17A  2 
Pint  Revised  Sheet  No.  I7AJ.  Superseding 

Original  Sheet  No.  17AJ 
Original  Sheet  Nos.  17A.4  through  17AB 

Comment  date:  September  30. 1988.  in 
accordance  with  Standard  Paragraph  K 
at  the  end  of  this  notice. 

6.  Blue  Dolphin  Pipe  Line  Company 

IDoi-ki'i  N,i  .^rrflH— lOHioii' 

September  22.  1988 

Take  notice  that  on  September  19. 
1S88.  Blue  Dolphin  Pipe  Line  Company 
tendered  the  following  tariff  sheets  for 
filing  in  Ihe  captioned  docket  pursuant 
lo  Order  No  497  and  i  250.16  of  Ihe 
Commission's  Regulations  as  pari  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  1: 

Second  Revised  Sheet  No.  *l.  Superseding 

First  Revised  Sheet  No  40 
First  Revised  Sheet  No  93.  Superseding 

Original  Sheet  No.  93 
First  l^vised  Sheet  Nos.  94.  Superseding 

Original  Sheet  No.  94 
Original  Sheet  No.  94  (al  through  94  fi) 
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Comment  date:  September  30. 1988.  in 
accordance  with  Standard  Paragraph  K 
at  Ihe  end  of  this  notice. 

7.  Natural  Gas  Pipline  Company  of 
America 

(Docket  No  MTSB-33-aaa| 
September  23. 1988. 

Take  notice  thai  on  September  19, 
1988.  Natural  Gas  Pipeline  Company  of 
America  tendered  the  following  tariff 
sheets  for  filing  in  the  captioned  docket 
pursuant  to  Order  No.  497  and  section 
250.16  of  the  Commission's  Regulations 
as  part  of  its  FERC  Gas  Tanff.  First 
Revised  Volume  No.  lA: 

First  Revised  Sheet  No.  35 

Original  Sheet  No.  35A 

First  Revised  Sheet  No.  54 

Original  Sheet  No.  54A 

First  Revised  Sheet  No.  117 

Original  Sheet  Nos.  117A  through  117E 

Comment  dale:  September  30, 1988,  in 
accordance  with  Standard  Paragraph  K 
at  the  end  of  this  notice. 

8.  Transcontinental  Gas  Pipe  Line 
Corporation 

(Docket  No  MT88-3-001| 
September  23,  1988. 

Take  notice  that  on  September  16, 
1988.  Transcontinental  Gas  Pipe  Line 
Corporation  tendered  the  following  tariff 
sheets  for  filing  in  Ihe  captioned  docket 
pursuant  to  Order  No.  497  and  !  250.18 
of  the  Commission's  Regulations  as  part 
of  its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1: 
Original  Sheet  No.  278 

Comment  date:  September  30, 1988.  in 
accordance  witli  Standard  Paragraph  K 
at  the  end  of  this  notice. 

9.  ANR  Pipeline  Company 

(Docket  No.  MT8S-19-001) 
September  23. 1988. 

Take  notice  that  on  September  19, 
1988.  ANTi  Pipeline  Company  tendered 
Ihe  following  lariff  sheets  for  filing  in 
the  captioned  docket  pursuant  to  Order 
No.  497  and  section  250.16  of  the 
Commission's  Regulations  as  part  of  its 
FERC  Gas  Tariff,  First  Original  Volume 
No.  1-A; 
Second  substitute  Onginal  Sheet  No  167 

Comment  date:  September  30, 1988,  in 
accordance  with  Standard  Paragraph  K 
at  the  end  of  this  notice. 

10.  Sea  Robin  Pipeline  Company 

(Dockel  No  \n'88-32-000( 
September  23,  1988. 

Take  notice  that  on  September  19. 
1988.  Sea  Robin  Pipeline  Company 
tendered  the  following  tariff  sheets  for 
filing  in  the  captioned  docket  pursuant 


to  Order  No.  497  and  {  2.50.16  of  the 
Commission's  Regulations  as  pari  of  its 
FERC  Gas  Tariff,  First  Original  Volume 

No.  1: 

Original  Sheet  No.  49-B 
Original  Sheet  No.  49-C 
Original  Sheet  No  49-D 
Original  Sheet  No  49-E 
Onginal  Sheet  No  49-F 
Onginal  Sheet  No  49-G 
Original  Sheet  No.  49-H 
Onginal  Sheet  No  65-A 
Second  Revised  Sheet  No.  86 

Comment  date:  September  30. 1988.  in 
accordance  with  Standard  Paragraph  K 
at  the  end  of  Ihis  notice 

Standard  Paragraph 

K.  Any  person  desiring  to  be  heard  or 
to  protest  Ihe  subject  filing  should  file  a 
motion  lo  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  18  CFR  {  385.214  and  385.211. 
Protests  will  be  considered  by  Ihe 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Ihe  prolestanis 
parties  to  Ihe  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  with  the  Commission  and  are 
available  for  public  inspection. 
L,ois  D.  CasbeU, 
Si^retory. 

[FR  Doc.  88-22156  Filed  9-27-88:  845  am| 
BtLUNO  CODC  •717-01-M 

(Docket  Nos.  MT8S-26-000.  et  at. I 

Natural  Gas  Pipeline  Rate  Filings; 
Transwestern  Pipeline  Co.,  et  al. 

Si'plember  22,  1988. 

Take  notice  that  the  following  filings 

have  been  made  with  Ihe  Commission: 

1.  Transwestern  Pipeline  Company 

(Docket  No.  MT88-2&-O0(l( 

Take  notice  that  on  September  19, 
1988,  Transwestern  Pipeline  Company 
tendered  the  following  tanff  sheets  for 
filing  in  the  captioned  docket  pursuant 
to  Order  No.  497  and  5  250.18  of  the 
Commission's  Regulations  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1: 
2nd  Revised  Sheet  No.  28 
3rd  Revised  Sheet  No.  29 
Ist  Revised  Sheet  No.  29A 
1st  Revised  Sheet  No.  300 
1st  Pevised  Sheet  No.  30E 
Original  Revised  Sheet  No.  30F 
Onginal  Revised  Sheet  No.  300 
Onginal  Revised  Sheet  No.  30H 
4th  Revised  Sheet  No.  32 
Isl  Revised  Sheet  No.  32A 
Ist  Revised  Sheet  No.  34B 
Isl  Revised  Sheet  No.  34C 


2nd  Revised  Sheet  No  34D 
Original  Revised  Sheet  No.  34E 
Original  Revised  Sheel  No.  34F 
Original  Revised  Sheet  No  34C 
Original  Revised  Sheel  No.  34H 

Comment  dole:  September  30, 1988.  in 
accordance  w-iih  standard  Paragraph  K 
at  the  end  of  this  notice. 

Northern  Natural  Gas  Company. 
Division  of  Enron  Corp. 

(Docket  No  MT88-24-0001 

Take  notice  that  on  September  19, 
1988.  Northern  Natural  Gas  Company 
Division  of  I^on  Corp..  tendered  Ihe 
following  tariff  sheets  for  filing  in  Ihe 
captioned  docket  pursuant  to  Order  No 
497  and  i  250  IB  of  the  Commission's 
Regulations  as  part  of  its  FTJ^C  Gas 
Tanff.  Third  Revised  Volume  No.  1: 

Second  Revised  Sheet  No.  52c 
First  Revised  Sheet  No  52c.l 
Third  Revised  Sheel  No  52C.2 
Second  RevTSed  Sheel  No.  52c2a 
Third  Revised  Sheet  No  52c.3 
First  Revised  Sheet  No  52C.4 
Third  Revised  Sheet  No  52C.5 
Second  Revised  Sheet  No  52c.8 
First  Revised  Sheet  No.  52c.7 
First  Revised  Sheet  Nn  52C.8 
Second  Revised  Sheel  No.  52C.9 
Second  Revised  Sheet  No.  52c.9a 
Second  Revised  Sheet  .No  52C.10 
Second  Revised  Sheet  No  52f 
First  Revised  Sheet  No  52f  1 
First  Revised  Sheet  No  52f.2 
Second  Revised  Sheet  .No,  52f.3 
Third  Revised  Sheet  No  521.4 
Second  Revised  Sheet  No.  52f.5 
Second  Revised  Sheel  No.  52(.6 
Second  Revised  Sheet  No.  52f7 
Second  Revised  Sheel  No.  52f.8 
First  Revised  Sheet  No.  52f.9 
First  Revised  Sheet  No.  52f  10 
Fir^t  Revised  Sheet  No.  52ril 
Second  Revised  Sheet  .No.  521.12 
First  Revised  Sheet  No.  52ri2a 
Second  Rcvnsed  Sheet  No.  52ri3 
Second  Revised  Sheet  No.  52f.l4 
First  Revised  Sheet  No  52f  14d 
First  Revised  Sheel  No.  52f.l5 
First  Revised  Sheel  No.  52f.l6 
First  Revised  Sheet  No.  52f  17 
First  Revised  Sheet  No  52118 
Original  Sheet  No.  52f.l9 
Oiginal  Sheel  No.  52f.20 

Comment  dale:  September  30. 1988,  in 
accordance  with  Standard  Paragraph  K 
at  the  end  of  this  notice. 
3.  Florida  Gas  Transmission  Company 
(Docket  No.  MT88-2S-0001 

Take  notice  that  on  September  19. 
1988,  Florida  Gas  Transmission 
Company  tendered  the  following  tariff 
sheets  for  filing  in  Ihe  captioned  docket 
pursuant  to  Order  No.  497  and  §  250.16 
of  the  Commission's  Regulations  as  part 
of  its  FERC  Gas  Tariff.  Onginal  Volume 
No.l: 
2nd  Revised  Sheet  No.  1 
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Original 
Orifjindl 
Onsjmal 
Origm.4i 
Onsmal 

Ongtnal 
Original 

Onginal 


Sheet  No.  57C 
Sheet  No.  570 
Sheet  Na  57E 
Sheet  No.  S7F 
Sheet  No.  57C 
Sheet  .No.  5"H 
Sheet  \o.  S7I 
Sheet  .So  571 
Sheet  \o.  57K 


wishing  to  become  a  party  must  file  a 

motion  with  the  Commission  and  are 

available  for  public  inspecBon. 

Lois  0.  Cashell. 

Secretary. 

ire  Doc  88-22157  Filed  9-27-88: 8^5  ami 
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COMMENT  date:  September  30. 1988.  in 
accordance  with  Standard  Paragraph  K 
at  the  end  of  this  notice. 

4    Inited  Gas  Pipe  Line  Company 

[Docket  .S'o.  MT8a-3O-000| 

Tike  notice  t.hat  on  Septpmher  19. 
1988,  United  Cjs  Pipe  Line  Company 
tendered  the  following  tariff  sheets  for 
films  in  the  captioned  docket  pursuant 
to  Order  No  497  and  5  250.16  of  the 
Com.Tiission's  Regulations  as  part  of  its 
FERC  Gas  Tariff.  First  Revnsed  Volume 
No.  1: 

Second  Revised  Sheet  No.  4d-tn 
First  Revised  Sheet  Na  4a-Ell 
Original  Sheet  .\o.  74-Y16 
Original  Sheel  \o.  74-Y17 
OnginHl  Sheet  No  74-Y18 
Onginai  Sheet  .No.  74_yi9 
Ongmal  Shee'  No,  74-V20 
Ona  nal  Sheel  So  74-Y21 
Oriai.-.al  Sheet  No.  r4-Y22 
Ong'nal  Sheet  No.  r4~Y23 
Original  Sheet  No.  74-Y24 
Orgmal  Sheet  No  74-V25 
Onamai  Sheel  N;>  r4-V2B 

COMMENT  DATE:  September  30. 1988.  in 
accordance  with  Standard  Paragraph  K 

at  ihe  end  of  this  notice. 

5.  Northern  Bo.'dor  Pipeline  Company 
(Dockel  No.  MT8&-27-000) 

Take  notice  that  on  September  19. 
1988.  .Northern  Border  Pipeline  Company 
tendered  the  following  tariff  sheets  for 
filing  in  the  captioned  docket  pursuant 
to  Order  No.  497  and  }  230.16  of  the 
Commission's  Regulations  as  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  1: 
Second  Revised  Shed  No.  100 
Fourth  Revised  Sheet  ISJo.  156 
First  Revised  Sheet  Nos.  IBl  and  162 
Original  Sheet  Nos.  254  through  282 

COMMENT  DATE:  September  30. 1988.  in 
accordance  with  Standard  Paragraph  K 
at  the  end  of  this  notice. 

Standard  Paragraph 

K.  Any  person  desinng  to  be  heard  or 
to  protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission 
B23  North  Capitol  Street,  NE  , 
Washington.  DC  20428.  in  accoidanri- 
with  18CFR  55  38S214and38.'i.211 
Proles's  will  be  considered  by  the 
Comnission  in  determining  the 
appropriate  action  to  be  taken,  but  wnll 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 


I  Docliet  No.  RP88-253-O00I 

Florida  Gas  Transmission  Co.; 
Proposed  Changes  In  FEHC  Gat  Tariff 

Seplemijer  2-.  ly-irt 

Take  notice  that  on  Seplcmber  15. 
1988.  Florida  Gas  Transmission 
Company  IFCTl  tendered  for  filing 
primary  and  alternate  tariff  sheets  as 
part  of  Its  FERC  Gas  Tariff  to  be 
effective  November  1.  1988. 

FC:t  st'ites  that  the  proposed  primary 
and  dltemate  tariff  sheets  are  being  filed 
to  establish  procedures  to  flow  through 
to  FGTs  firm  )urisdictional  sales 
customers  the  buy-out  and  buy-down 
charges  allocated  to  FC.T  by  Southern 
Natural  Gas  Company  pursuant  to  its 
Order  No.  500  filings  in  Docket  Nos. 
RPB8-96,  RPB8-210  and  RP88-22S. 

FGT  slates  that  copies  of  the  filing 
were  mailed  to  all  of  FGTs 
jurisdictional  purchasers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capital  Street.  NF...  Washington. 
DC  20426.  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385-211  or  385.2141 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  30. 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  actujn  to  be  taken  but  will 
not  serve  to  make  protestants  parlies  to 
the  proceeding.  Any  person  wishing  la 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lais  D.  Cashell. 
Secretary: 

|FR  Doc  88-22165  Filed  »-27-8a:  8:45  am| 
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i  Docket  RPS8- 1 1 8-002 1 

Mid  Louisiana  Gas  Company: 
Compliance  Filing 

S.  iilemlier  22.  1988. 

Take  notice  that  Mid  Louisiana  Gas 
Company  (Mid  l.ouisiana)  on  September 
16.  1988.  tendered  for  filing  as  part  of 
First  Revised  Volume  No.  1  of  its  FERC 


Gas  Tariff  the  following  tariff  sheels  to 
be  effective  June  1. 1988: 

Fourth  Revised  Sheet  No.  26 
Eighth  Revised  Sheet  No  26a 
Tenth  Revised  Sheet  No.  26b 
Eighth  Revised  Sheet  No.  2ac 
Original  Sheet  No  26c.l 
Fourth  Revised  Sheet  No.  2BdJ 
Origuul  Sheet  No.  26dJa 
Third  Revised  Sheet  No.  26d4 
Origiiial  Sheet  No.  ZBtLi 
Superseding; 

Third  Revised  Sheel  No.  26 
Seventh  Revised  Sheet  No.  2ea 
Ninth  Revised  Sheet  No.  2eh 
Seventh  Revised  Sheel  No.  26c 
Third  Revised  Sheet  No.  26d.3 
Second  Revised  Sheet  No.  2ed.4 

Mid  Louisiana  states  that  the  purpose 
of  the  filing  of  the  tariff  sheets  is  lo  bring 
Mid  Louisiana's  tariff  into  compliance 
with  the  Commission's  Letter  Order 
issued  August  12, 1988  m  Docket  Nos. 
RP8a-118-000  and  TQ88-1 -15-000  and 
Order  Nos.  483  and  4B3-A. 

Copies  of  this  filing  have  been  mailed 
lo  Mid  Louisiana's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  lo 
protect  said  filing  should  file  a  motion  lo 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capilol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CF'R 
385.211.  385.2141.  All  such  moUons  or 
prolests  should  be  filed  on  or  before 
September  30. 1988  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  lo  be 
taken,  but  will  not  serve  to  make 
protestants  parties  lo  the  proceeding. 
Any  persons  wishing  to  become  a  parly 
must  file  a  motion  to  intervene.  Copies 
of  Ihis  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O  CasheU. 
5ecre/ori'. 

IFR  Doc.  88-22164  Filed  9-27-88: 8:45  ami 
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I  Dochcl  No  RP88-94-009  ; 

Natural  Gas  Pipeline  Company  of 
America:  Proposed  Changes  in  FERC 
Gas  Tariff 

September  22.  1988 

Take  notice  that  on  September  IB, 
1988.  Natural  Gas  Pipeline  Company  of 
America  (Natural!  subm  tied  revised 
Tanff  Sheel  Nos  165-158  and  168-A  lo 
modify  ils  mechanism,  currently  in 
effect  subject  to  refund  in  Docket  No. 
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RP88-94.  for  the  recovery  of  take-or-pay 
buyout  and  buydown  and  contract 
reformalion  costs. 

Natural  states  thai  under  the  filing. 
Natural's  cost  recovery  mechanism  al 
Docket  No.  RP68-94  would  be  modified: 
|i)  To  extend  from  December  31. 1988 
until  December  31. 1989  the  last  dale  for 
Natural  lo  file  for  the  recovery  of  such 
costs  under  agreements  entered  into 
during  a  period  ending  within  nine  (9) 
months  after  the  dale  of  its  last  filing: 
and  (ii)  to  permit  recovery  of  such  costs 
incurred  with  respects  to  gas  contracts 
in  litigation  on  December  31. 1989. 

Natural  requests  an  effective  date  on 
November  1, 1988  for  the  proposed  tariff 
changes. 

Natural  states  that  a  copy  of  its  filing 
has  been  mailed  lo  Natural's 
jurisdictional  customers  and  interested 
state  regulatory  agencies  and  all  parties 
on  the  official  service  list  in  Docket  No. 
RP88-94. 

Any  person  desiring  lo  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  viiilh  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capilol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
September  29. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  lo  make 
protestants  parlies  to  the  proceeding. 
Any  person  wishing  to  become  a  parly 
must  file  a  motion  to  intervene.  Copies 
of  Ihis  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Referense  Room. 
Lois  D.  Cashell. 
Set-rHlary. 

|FR  Doc.  88-22166  Filed  8-27-88:  Si45  ani| 
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!  Docket  No   RP88-229-001 1 

Southern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tarid 

S.-j.lr.'liUl-i   J.i.   i.-Hyj 

Take  notice  thai  on  September  15. 
1968.  Southern  Natural  Gas  Company 
ISoulhernJ  tendered  for  filing  the 
following  revised  tariff  sheels  lo  ils 
FERC  Gas  Tariff.  Sixth  Revised  Volume 
No.  1: 

Substitute  Second  Revised  Sheet  No.  4B.1 
Subslilule  SecoDd  Revised  Sheet  No.  4B.2 
Substitute  Second  Revised  Sheet  No.  4B.3 

The  proposed  tariff  sheets  are  lo  he 
effective  September  1. 1988. 

Soulhem  slates  that  the  proposed 
tariff  sheets  are  being  submitted  in 
compliance  with  the  Commission's  order 


of  August  31. 1988  in  Docket  No  RP88- 
229-<X)0.  Southern's  proceeding  to  fiow 
through  take-or-pay  buy-out  and  buy- 
down  charges  allocated  lo  it  by  United 
Gas  Pipe  Line  Company.  The  aforesaid 
tanff  sheets  reflect  revised  fixed  charges 
based  on  an  adjustment  of  the  purchase 
deficiency  of  Chaltahooga  Gas 
Company  and  the  consequent 
reallocation  of  costs  to  all  customers: 
the  elimination  of  prefiling  interest:  and 
a  reduction  in  the  amount  of  costs  lo  be 
flowed  through  in  conformity  with  a 
corresponding  reduction  in  the  costs 
allocated  to  Southern  by  United  in  its 
August  31. 1988  compliance  filing  in 
Docket  No.  RP88-27-008 

Southern  stales  thai  copies  of  Ihe 
filing  were  mailed  lo  all  of  Suulhem's 
jurisdictional  purchasers  and  interested 
state  commissions  as  well  as  the  parlies 
lo  this  proceeding. 

Any  person  desiring  lo  be  heard  or  to 
protest  said  filing  .should  file  a  motion  to 
intervene  or  protest  wilh  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capilol  Strecl.  NE..  Washington. 
DC  20426,  in  accordance  wilh  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214) 
All  such  motions  or  prolests  should  be 
filed  on  or  before  September  30, 1968. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  lo  be  taken  but  will 
not  serve  lo  make  protestants  parlies  lo 
the  proceeding.  Any  person  wishing  lo 
become  a  parly  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
wilh  Ihe  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secre/ury. 
|FR  Doc.  88-22167  Filed  H-27-88:  8:45  am] 

WLLIHG  CODE  B717-0t-li 

I  Docket  No.  RP88-11S-O0SI 

Texas  Gas  Transmission  Corp.: 
Proposed  Changes  In  FERC  Gas  Tariff 

September  21. 1986 

Take  notice  that  on  September  15. 
1988.  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  Second  Substitute  Original  Sheel 
No.  46  lo  lis  FERC  Gas  Tariff.  Original 
Volume  No.  2-A.  proposed  lo  be 
effective  November  1. 1988. 

Texas  Gas  slates  the  revised  tariff 
sheets  are  filed  pursuant  lo  the  "Letter 
Order  Pursuant  to  S  375.307  (b|(l)  and 
|b){2) "  issued  by  the  Commission  on 
August  9. 1988.  in  Docket  No.  RI'88-115, 
88-002,  88-003,  and  88-004. 

Copies  of  Ihe  revised  tariff  sheels  are 
being  mailed  to  Texas  Gas' 
jurisdictional  customers  and  interested 


Slate  commissions,  as  well  as  all 
persons  on  the  official  service  list  for 
Docket  No.  RP88-115. 

Any  person  desiring  lo  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  8ZS 
North  Capitol  Street.  N^E..  Washington. 
DC  20426.  in  accordance  with  §5  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  29. 1988  Protests  will  be 
considered  by  the  Commission  in 
determining  Ihe  appropriate  action  lo  be 
taken,  but  will  nut  serve  to  make 
proleslanls  parlies  lo  the  proceeding- 
Any  person  wishing  to  become  a  pariy 
must  file  a  motion  lo  mlervene  Copies 
of  this  filing  are  on  file  wilh  the 
Commission  and  are  available  for  public 
inspeclion  in  Ihe  Public  Reference 
Room. 

Lois  O.  CasbelL 
Secr^tun: 

(FK  Doc  88-22166  Filed  9-27-88:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IECAO-R-076;  FnL-3454-41 

Dr.<ifl  Health  Assessment  Document 
lor  Toluene  Diisocyanate 

agency:  fc;rtvironrnpn.t,il  Protection 

Agency. 

action:  Notice  of  public  meeting. 

summary:  This  notice  announces  a 
workshop  to  be  held  by  the 
Environmental  Criteria  and  Assessment 
Office  of  EPAs  Office  of  Health  and 
Environmental  Assessment  to  facilitate 
preparation  of  an  external  review  draft 
of  a  Health  Assessment  Document  for 
Toluene  Diisocyanate.  The  conference 
site  is  the  Pickett  Suite  Hotel  2515 
Meridian  Parkway,  Research  Triangle 
Park,  Norlh  Carolina 
DATES:  The  workshop  will  be  held  on 
October  24  and  25, 198a  from  8:30  a.m. 
lo  5:00  p  m.  Members  of  the  public  are 
invited  to  attend  as  observers. 

FOR  FURTHER  INFORMATION  CONTACT. 

.Mark  M.  Greenberg.  Project  Manager  for 
Toluene  Diisocyanate,  U.S. 
Environmental  Protection  Agency, 
Environmental  Criteria  and  Assessment 
Office.  MD-52.  Research  Triangle  Park. 
North  Carolina  27711.  (919)  541-4158  or 
(FTS-629-41.V)). 
SUPPLEMENTARY  INFORMATION:  EPA's 

Office  of  Air  Quality  Planning  and 
Standards  (OAQPS)  requested  thai  Ihe 
Environmental  C.rilejia  and  Assessment 
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Office  (ECAO).  Office  of  Health  and 
Environmental  Assessment  lOHEA). 
prepare  a  health  assessment  document 
for  toluene  diisocyanale.  The  document 
will  be  used  by  EPA  in  the  decision- 
making process  to  possibly  regulate 
toluene  diisncyanale  under  the  Clean 
.Air  Act.  42  U.S.C.  7401  et  seq. 

ECAO  IS  now  assembling  a  panel  of 
.scientifically  and  technically  qualified 
persons  to  review  the  draft  document  a1 
the  workshop-  The  draft  document 
evaluates  all  health  endpoints  with  the 
exception  of  carcinogenicity  and 
mutagenicity  A  separate  document  and 
workshop  for  these  latter  endpoints  will 
be  announced  in  a  future  Federal 
Regisler  notice-  Copies  of  the  workshop 
draft  will  be  made  available  to  the 
public  at  the  meeting,  and  observers  will 
have  an  opportunity  to  make  brief  oral 
statements.  The  draft  document 
subsequently  will  be  revised  and 
released  as  an  external  review  draft- 
.^mple  opportunity  will  be  provided  for 
public  review  and  submission  of  written 
comments  upon  release  of  the  first 
external  re\iew  draft  The  public 
comment  period  will  be  announced  in  a 
subsequent  Federal  Register  notice. 

Daied  Seplember  20.  1988. 
Erich  Bretthauer. 

Acting  A:iSititani  Administrator  for /iescorch 
ontJ  Development 

|FR  Doc.  88-22191  Filed  9-27-88;  8:45  am] 
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IFRL-3454-9! 

Final  National  Pollutant  Discharge 
Elimination  System  (NPOES)  General 
Permits  tor  Oil  and  Gas  Operations  on 
tlie  Outer  Continental  Shelt  o(  Alaska; 
Beautorl  Sea  II  and  CtiukchI  Sea 

agency:  Environmental  Protection 

.Ai^ency 

action:  Notice  of  final  NPDES  general 

permils- 

SUMMARV:  The  Regional  Administrator 
of  Region  10  is  today  issuing  two  final 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  general 
permits  under  the  Clean  Water  Act 
which  will  authorize  discharges  from  oil 
and  gas  stratigraphic  and  exploration 
wells  on  the  Alaskan  Outer  Continental 
Shelf  (OCS)  in  the  Beaufort  Sea  and 
Chukchi  Sea. 

Notice  of  the  draft  Beaufort  Sea  II 
general  permit  was  published  September 
30. 1987.  at  52  FR  36617.  The  permit  will 
author!7e  discharges  from  exploratory 
operations  in  all  area  offered  for  lease 
by  Ihe  U.S.  Department  of  the  Interior's 
Minerals  Management  Service  (MMS) 
duimg  Federal  Lease  Sale  97.  A  general 


permit  (49  FR  23734.  (une  7.  1984)  was 
issued  May  30, 1984.  for  all  previous 
Beaufort  Sea  lease  sales  including 
Federal  Lease  Sales  71  and  87,  all 
contiguous  inshore  state  lease  sales,  and 
joint  Federal/States  Lease  Sale  BF. 
Some  of  the  federal  lease  blocks  offered 
by  not  leased  in  these  prior  sales  may 
be  reoffered  in  Lease  Sale  97.  Any  such 
lease  blocks  will  be  covered  by  today's 
Beaufort  Sea  II  general  pemit,  as  it 
reflects  Region  lO's  most  recent  Ocean 
Discharge  Criteria  Evaluation. 

The  notice  for  the  Chukchi  Sea 
general  permit  was  published  January 
29. 1988,  at  53  FR  2631.  The  Chukchi  Sea 
permit  will  authorize  discharges  from 
exploratory  operations  in  all  areas 
offered  for  lease  by  the  US.  Department 
of  the  Interior's  Minerals  Management 
Service  (MMS)  during  Federal  l*ase 
Sale  109. 

The  final  Beaufort  Sea  11  and  Chukchi 
Sea  general  permits  an?  being  issued 
concurrently  and  notices  of  the  final 
permits  therefore  have  been  combined. 
The  response  to  comments  on  both 
permtis  have  also  been  combined  into  a 
single  document 

These  final  permits  establish  effluent 
limitations,  standards,  prohibitions,  and 
other  conditions  of  discharges  from 
facilities  in  the  these  areas.  Copies  of 
the  permits  are  printed  below.  The 
conditions  are  based  on  material 
contained  in  Ihe  administrative  record. 
A  brief  description  of  the  basis  for  the 
conditions  and  requirements  of  the  final 
general  permits  is  given  in  the  final 
notice  and  statement  of  basis  published 
below.  Changes  made  in  response  to 
comments  received  during  the  public 
comment  period  are  also  briefly 
discussed  in  the  fact  sheet.  They  are 
addressed  in  full  in  a  document  entitled 
Response  to  Comments  Received  on 
the  Beaufort  Sea  II  and  Chukchi  Sea 
Pennits  (NPDES  General  Pennits 
AKG2841(»  and  AKG288000, 
respectively)."  This  document  is  being 
sent  to  all  commenters  and  is  available 
to  other  parties  from  the  address  below 
upon  request- 

These  permits  shall  become  effective 
on  September  28, 1988.  Ordinarily,  EPA 
would  issued  these  permits  and  allow  30 
days  before  making  the  final  permits 
effective.  However,  under  5  US  C. 
553(d)(1)  EPA  may  make  the  permits 
effective  immediately  because  this 
relieves  a  restriction  on  the  regulated 
community  by  authorizing  the  discharge 
of  pollutants  in  compliance  with  the 
terms  of  the  permits.  Without  a  permit, 
discharges  of  pollutants  are  prohibited 
under  section  301  of  the  Clear  Water 
Act.  In  addition,  EPA  finds  that  good 
cause  exists  under  section  553(d)(3) 
because  a  later  effective  date  would 


result  in  significant  economic  loss  due  to 
delays  in  the  commencement  of 
exploratory  drilling  operations.  The  30 
period  between  the  dale  of  issuance  and 
the  date  of  effectiveness  affords  on 
opportunity  for  administrative  appeal, 
and  this  procedure  is  not  available  for 
general  permits 

Requests  for  Coverage:  Written 
request  for  authorization  to  discharge 
under  the  general  permits  shall  be 
provided,  as  described  in  Part  I.A.  of  the 
final  permits,  to  EPA,  Region  10,  at  least 
80  days  prior  to  initiation  of  discharges. 
The  notification  requirement  will  be 
waived  for  those  permittees  who  expect 
to  operate  during  the  first  80  days  after 
the  permits  are  issued.  Authorization  to 
discharge  requires  written  notification 
from  E^A  that  coverage  has  been 
granted  and  that  a  specific  permit 
number  has  been  assigned  to  operations 
at  Ihe  discharge  site.  'The  permit  also 
requires  permittees  to  notify  EPA  no 
more  than  seven  (7)  days  prior  to  the 
initiation  of  discharges  at  the  site,  and 
prior  to  the  initiation  of  discharges  from 
each  new  well  at  a  given  site. 

Administrative  Record:  The 
administrative  record  for  the  final 
permits  is  available  for  public  review  at 
EPA.  Region  10. 13th  floor,  at  the 
address  listed  below. 
ADDRESS:  Requests  for  coverage  and 
authorization  to  discharge  should  be 
sent  to:  Environmental  Protection 
Agency,  Region  10.  Attn:  Ocean 
Programs  Section  WD-137. 1200  Sixth 
Avenue.  Seattle.  WA  98101. 
FOR  FURTHER  INFORMA'HON  COMTACT: 

Anne  Dailey,  Region  10,  at  the  address 
listed  above  or  (206)  442-2110.  Copies  of 
the  final  general  permits,  response  to 
comments,  and  today's  notice  may  be 
obtained  by  writing  to  the  above 
address  or  by  calling  Kris  Flint  at  (208) 
442-8155. 

SUPPLEMENTARY  INFORMATION: 

Ot^anization  of  This  Nuli(-i- 

I-  Introduclion 

II-  Covered  Facilities  and  Nature  of 

Discharges 
UI.  Statutory  Basis  for  Permit  Conditions 

IV-  Specific  Permit  CUindilions 

V-  Olher  Legal  Requiremenis 

VI-  References 

I.  iDtraducHon 

The  Regional  Administrator  of  Region 
10  is  today  issuing  two  final  NPDES 
general  permits  for  discharges  from  oil 
and  gas  stratigraphic  and  exploration 
wells  in  federal  waters  offered  for  lease 
in  OCS  Lease  Sales  and  109. 

On  September  30. 1987  (52  FR  36617). 
Region  10  published  a  noilice  of  Ihe 
draft  permit  for  the  Beaufort  Sea  II 
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(Lease  Sale  97).  The  Region  published 
on  January  29, 1988  (53  FR  2631)  a  notice 
of  the  draft  permit  for  the  Chukchi  Sea 
(Lease  Sale  109).  Comments  and 
supporting  documents  on  the  draft 
Beaufort  Sea  II  and  Chukchi  Sea  permits 
were  received  from  6  and  7  parties, 
respectively.  No  public  hearings  were 
held  since  no  requests  to  hold  them 
were  received.  AJI  of  the  materials 
submitted  during  the  public  comment 
periods  for  both  draft  permits  are 
included  in  the  administrative  record 
and  were  considered  in  determining  the 
conditions  for  today's  final  permits. 
Region  10  published  detailed  fact 
sheets  for  both  the  Beaufort  Sea  II  draft 
permit  (52  FR  36617)  and  the  Chukchi 
Sea  draft  permit  (52  FR  2831).  Section  I 
of  those  fact  sheets  (General  Permits 
and  Requests  for  Individual  NPDES 
Permits)  is  being  incorporated  by 
reference  without  change  as  part  of  the 
statement  of  basis  for  today's  final 
permits.  Section  U  (Covered  Facilities 
and  Nature  of  Discharges)  has  been 
included  in  Secrtion  11  of  this  document. 
Section  III  (Statutory  Basis  for  Permit 
Conditions)  is  incorporated  with  minor 
changes  which  are  discussed  in  Section 
111  of  today's  notice.  Section  IV  of 
today's  notice  briefly  discusses  the  basis 
for  each  of  the  conditions  in  the  final 
permits  and  explains  changes  made  in 
response  to  comments  and  incorporates 
by  reference  Section  IV  of  the  fact 
sheets.  The  material  in  Sections  II,  lU, 
and  IV  of  the  fact  sheets  for  the  draft 
permits  should  also  be  consulted 
concerning  the  applicability  and  scope 
of  the  final  permit  conditions. 

Section  V  of  the  fact  sheets  for  the 
draft  permits  discussed  the  required 
finding  made  with  respect  to  other  legal 
requirements.  Section  V  of  today's 
notice  presents  the  necessary  legal 
findings  for  the  final  permits. 

A  detailed  listing  of  and  response  to 
comments  on  both  permits  is  included  in 
Ihe  document  entitled  "Response  to 
Comments  Received  on  the  Beaufort  Sea 
II  and  Chukchi  Sea  Permits  (NPDES 
General  Permits  AKC284100  and 
AKG288000,  Respectively)."  The 
Comments  and  responses  have  not  been 
printed  in  today's  notice  because  of 
Iheir  number  and  length.  The  document 
and  original  comment  letters  have  been 
included  in  Ihe  administrative  record  for 
the  permits.  The  document  is  being  sent 
lo  all  commenters  and  is  available  upon 
request  from  EPA  Region  10. 

II.  Covered  Facilities  and  Nature  of 
Discharges 

The  general  permits  issued  today 
authorize  the  discharge  of  drilling  muds, 
drill  cuttings,  and  associated  operational 
wastewaters  from  exploratory 


operations  in  federal  waters. 
Exploratory  operations  are  defined  as 
those  operations  involving  the  drilling  of 
wells  lo  determine  Ihe  nature  of 
potential  hydrocarbon  reserves.  Under 
the  permits,  the  number  of  wells  from 
which  discharges  may  occur  is  limited  to 
a  maximum  of  five  at  a  single  site. 
Exploration  facilities  covered  by  these 
general  permits  are  included  in  Ihe 
Offshore  Subcategory  of  the  Oil  and  Gas 
Extraction  Point  Source  Categoy  (40 
CFR  Part  435). 

These  general  permits  authorize  Ihe 
following  discharges:  Drilling  mud:  drill 
cuttings  and  washwaler.  deck  drainage; 
sanitary  wastes;  domestic  wastes; 
desalination  unit  wastes:  blowout 
preventer  fiuid;  boiler  blowdown:  fire 
control  system  test  water;  non-conlact 
cooling  water  uncontaminated  ballast 
water  uncontaminated  bilge  water, 
excess  cement  slurry;  mud  cullings; 
cement  at  the  seafioor.  and  test  fiuids. 
Discriplions  of  discharges  are  given  in 
Part  ll.A.  of  Ihe  permits.  Drillings  muds 
and  cuttings  are  the  major  pollutant 
sources  discharged  from  exploratory 
drilling  oprations. 

in.  statutory  Basis  for  Permit  Conditions 

Section  III  of  the  fact  sheets  for  both 
the  Beaufort  Sea  11  and  Chukchi  Sea 
draft  permits  are  incorporated  by 
reference,  as  supplemented  and 
amended  below. 

A.  Technology-Based  Effluent 
Limitations 

1.  No  changes  are  necessary. 

2.  BAT  and  BCT  effluent  limitations 
guidelines  and  New  Source  Performance 
Standards  were  proposed  on  August  26. 
1985  (50  FR  34592).  Promulgation  is 
currently  expected  lo  occur  in  March 
1990. 

B.  Ocean  Discharge  Criteria 

A  separate  Final  Ocean  Dischaise 
Criteria  Evaluation  has  been  completed 
for  each  of  the  Beaufort  Sea  U  and 
Chukchi  Sea  lease  sale  areas. 

C.  Section  308  of  the  Clean  Water  Act 
No  changes  are  necessary. 

rV.  Specific  Permil  Conditions 
A.  Approach 

The  determination  of  appropriate 
conditions  for  each  discharge  was 
accomplished  through: 

(1)  Consideration  of  technology-based 
effluent  limitations  to  control 
conventional  pollutants  under  BCT. 

(2)  Consideration  of  technology-based 
effluent  limitations  to  control  toxic  and 
nonconvenlional  pollutants  under  BAT; 
and 


(3)  Evaluation  of  Ihe  Ocean  Discharge 
Criteria  for  discharges  in  the  Offshore 
Subcategory,  assuming  conditions  in  (1) 
and  (2).  above,  were  in  place. 

Discussions  of  the  specific  effiuent 
limitations  and  monitoring  requiremenis 
derived  from  (1)  through  (3)  appear 
below  in  sections  B.  through  D.. 
respectively.  For  convenience,  these 
conditions  and  the  regulatory  basis  for 
each  are  cross-referenced  by  discharge 
in  the  following  table: 


Discharge  and  Permfl  Condrtnn 

Statutory  B«sr& 

Dnlling  inuds  and  cuiwigs: 

Auitxyizsd  Tiuds  and  add>- 

BAT 

liu«8  only- 

No  oWased  mods 

BCT 

Nodiesel 

BAT 

10%  max.  Oil  content  o< 

BCT 

cunngs. 

Nolnieol 

BCT 

3  mg/kg  cadmwjm  and  1 

BAT 

mg/hg  mGfCufV  >n  bame 

Morvltx  melal*.  at  conlent 

S««n30a 

andlOKxaty 

Utonilor  volome  dschaged 

Sei«n308 

Ctwmical  mvonuxy 

Sectxmioa 

Depth    and   area   related 

Secu>n403(c| 

Deck  drainage: 

No  ireo  on  , 

BCT 

tAorvtof  discnarga  rale 

SacttmSW 

Sanitary  wrastes 

No  floating  solrds 

BCT 

Cnionne  1  0  mg/l  (ladMWS 

BCT 

with     more     man     10 
people) 
Montof  dBOMfge  rate 

Section  306 

DomesM  imstas: 

No  «oa«nB  solids 

BCT 

Momtot  draOMige  rate 

Section  308 

Miscellaneous  dlacJiarges  (Ot»- 

cr«rges  006  10  014  m  Ihe 

permrti 

No  tree  Oil 

Monitor  drscliarge  rale 

Secton  308 

Inventory   01   added   sub- 

Section 306 

stances. 

Test  fluids: 

BCTtlklanne 

Waler  Quality 

Cnlena 

BCT 

0*1  i  grease  fcnns:  48  mgr 

BCT 

1  monttny  average.   72 

mg/l  daily  mawmum. 

Moratot     treouency     and 

SacnonSOe 

volome  ol  dacJiarge. 

All  discnarget 

1  BAT 

compounds,    dresei    o*. 

sodium            ctironrate. 

sodium    drclwomale.    of 

aaO 

No  tloaung  solids 

BCT 

J 

B.  BCT  Requirements 

1.  Oil  and  Grease  in  Test  Fluids 

Limited  volumes  of  formation  waters 
which  are  encountered  during  testing  of 
the  well  are  authorized  for  discharge  as 
test  fluids.  In  response  to  a  comment 
from  API,  the  Region  has  deleted  the 
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required  use  of  an  oil-water  separator 
since  this  requirement  may  be 
redundant  with  the  oil  and  grease 
limitation  (see  Comment  33).  However, 
the  Region  expects  that  operators  will 
need  to  use  an  oil-water  separator  to 
ensure  compliance  with  the  daily 
maximum  (72  mg/l)  and  the  monthly 
average  (48  mg/l)  limitations  on  oil  and 
grease  in  test  fluids. 

2.  Free  Oil  and  Oil-Based  Muds 

No  discharge  of  free  oil  is  permitted 
from  discharges  authorized  by  these 
permits.  Region  10  has  determined  that 
the  BPT  effluent  limitations  guideline  of 
no  discharge  of  free  oil  from  the 
discharge  of  deck  drainage,  drilling 
muds,  drill  cuttings,  and  well  treatment 
fluids  should  apply  to  other  discharges, 
including  uncontaminated  bilge  water, 
unconlaminated  ballast  water,  test 
fluids,  desalination  unit  wastes,  boiler 
blowdown,  non-contact  cooling  water, 
excess  cement  slurry,  blowout  preventer 
fluid,  fire  control  system  test  water, 
mud,  cuttings  and  cement  at  the 
seafloor.  Thus,  the  no  free  oil  limitation 
IS  Region  lO's  best  professional 
judgment  determinalion  of  BPT  controls 
for  these  discharges  They  have  been 
subject  to  a  no  free  oil  limitation  in 
previous  permits  issued  by  Region  la 
and  past  practices  have  not  resulted  in 
violations  of  this  Umilalion. 

Under  the  final  permits,  the  discharge 
of  oil-based  drilling  muds  (with  oil  as  ~ 
Ihe  continuous  phase  and  water  as  the 
dispersed  phase)  is  prohibited  since  oil- 
based  muds  would  violate  the  BCT 
effluent  limitation  of  no  discharge  of 
free  oil 

No  technologj'  performance  data 
available  to  Region  10  indicate  that 
more  stringent  standards  are 
appropriate  at  this  time.  Region  10  has. 
therefore,  set  BCT  effluent  limitations 
equal  to  the  BPT  level  of  control.  As 
such,  these  limitations  impose  no 
incremental  costs. 

Compliance  with  the  free  oil  limitation 
for  deck  drainage  and  miscellaneous 
discharges  will  be  by  visual  observation 
for  a  shhen  on  the  receiving  water, 
except  for  deck  drainage  and  bilge 
water  under  Ihe  conditions  described 
below.  This  requirement  is  similar  to 
that  in  the  Region's  BPT  permits  and  will 
not  result  in  any  additional  costs  to  the 
industry.  The  requirement  was  also  a 
condition  of  Region  lO's  BAT/BCT 
permits  for  the  Bering  and  Beaufort  seas 
(49  FR  23734.  (une  7,  1984).  Norton 
Sound  [50  FR  23578,  |une  4, 1985),  and 
Cook  Inlet  (51  ffl  35460,  October  3, 
1986).  Region  10  has  determ.ned  that  the 
required  use  of  an  oil-water  separator 
with  the  no  free  oil  limitation  on  deck 
drainage  may  be  redundant  (see 


Response  to  Comment  30).  Therefore, 
the  requirement  that  "(t)he 
contaminated  deck  drainage  shall  be 
processed  through  an  oil-water 
separator  prior  to  discharge'  (Part  ILC  ) 
has  been  deleted  from  the  final  permits. 
It  is  expected,  however,  that  operators 
will  need  to  use  an  oil-wat ;  r  separator 
to  ensure  compliance  with  the  no  free  oil 
limitation. 

Compliance  with  the  free  oil  Umitation 
for  muds  and  cuttings  will  be  monitored 
by  year  round  use  of  Ihe  static  sheen 
test  (see  Response  to  Comment  23).  The 
static  sheen  test  will  also  be  required  for 
the  monitoring  of  deck  drainage  and 
bilge  water  during  unstable  or  broken 
ice  and  stable  ice  conditions.  This 
requirement  for  muds  and  cuttings  was 
a  condition  of  the  Region's  BPT  permits 
and  thus  imposes  no  additional  cost  to 
industry.  These  requirements  and  those 
on  deck  drainage  and  bilge  water  were 
also  conditions  of  the  Region's  BAT/ 
BCT  permits.  Use  of  Ihe  static  sheen  test 
will  prevent  a  violation  of  the  free  oil 
limitation  as  a  result  of  those  discharges 
most  likely  to  be  contaminated  with  oil. 
This  would  not  be  possible  with  an 
after-the-fact  visual  observation  of  a 
sheen  on  the  receiving  water. 

3.  Oil  Content  of  Cuttings 

The  final  permits  restrict  the 
discharge  of  oil-contaminated  cuttings 
by  prohibiting  the  discharge  of  tree  oil 
(see  Part  IV  B.2.  above)  and  by  limiting 
the  maximum  mineral  oil  content  of 
cuttings.  The  limitation  of  10  percent  by 
weight  on  oil  content  is  based  on  the 
efficiency  of  conventional  cuttings 
washers  in  removing  oil  from  drill 
cuttings.  Region  10  expects  that  if 
mineral  oil-based  drilling  muds  or 
water-based  muds  with  high 
concentrations  of  mineral  oil  additives 
are  used,  drill  cuitings  would,  at  a 
minimum,  have  to  be  washed  by  cuttings 
washers  to  meet  the  free  oil  limitation. 
The  limitation  on  the  maximum  oil 
content  of  drill  cuttings  has  been 
imposed  as  an  additional  means  of 
effectively  controlling  Ihe  discharge  of 
oil  from  cuttings  associated  with  these 
muds. 

Region  10  expects  that  cuttings 
washers  will  routinely  be  required  only 
for  drilling  operations  which  use  mineral 
oil-based  drilling  muds  or  water-based 
muds  with  high  concentrations  of 
mineral  oil  additives,  and  not  for  all 
drilling  operations.  Since  such  muds  are 
rarely  used  by  exploratory  drilling 
operations,  very  few.  if  any,  Alaskan 
exploratory  facilities  will  require  Ihe 
installation  of  cuttings  washers.  Any 
facility  requiring  a  cuttings  washer  to 
meet  the  10  percent  oil  limitation  would 
already  require  a  cuitings  washer  to 


meet  the  BPT  effluent  limit,ilion  of  no 
free  oil.  Hence,  there  is  no  incremenlal 
cost  involved  beyond  the  cost  of 
monitoring  compliance,  and  Ihe 
limitation  passes  the  BCT  cost  test 

Region  10  has  taken  an  approach  to 
controlling  the  oil  content  of  cuitings 
which  differs  from  that  taken  by  Regions 
4  and  6  in  their  Gulf  of  Mexico  permit 
(51  Fli  284897.  |uly  9,  ISBC)  Regions  4 
and  6  have  imposed  a  visible  sheen  lest 
lo  determine  compliance  of  cuitings  with 
Ihe  no  free  oil  limit,  and  also  have 
prohibited  the  discharge  of  nittings  from 
oil-based  mud  systems.  Regions  4  and  6 
adopted  the  prohibition  on  Ihe  discharge 
of  cuttings  from  oil-based  mud  systems 
because  some  of  these  cuttings  contain 
free  oil  and  the  visible  sheen  test  cannot 
be  conducted  until  after  a  discharge  to 
the  receiving  water  has  occurred.  Region 
10  has  chosen  lo  require  the  static  sheen 
test  rather  than  the  visible  sheen  test. 
Unlike  Ihe  visible  sheen  lest,  the  static 
sheen  lest  is  conducted  prior  lo 
discharge  and  culljngs  which  do  not 
pass  Ihe  test  cannot  be  discharged.  The 
static  sheen  test  is  more  appropriate 
than  Ihe  visible  sheen  test  for  the  harsh 
weather  and  extended  periods  of 
darkness  common  offshore  in  Alaska. 
Although  Ihe  10  percent  oil  limitation  in 
these  permils  and  others  issued  by 
Region  10  is  less  stringent,  by  itself,  than 
Ihe  prohibition  by  Regions  4  and  6  on 
discharges  of  cuttings  from  oil-based 
mud  systems,  any  cuttings  which  pass 
Ihe  10  percent  limitation  must  also  pass 
the  static  sheen  lest  prior  lo  discharge. 

EPA  is  currently  studying  newly 
developed  technologies  for  removing  oil 
from  drill  cuitings  from  oil-based  and 
iavert  emulsion  drilling  muds  discharged 
into  the  Gulf  of  Mexico.  These  new 
technologies.  If  successful,  may  be  able 
lo  achieve  a  limit  lower  than  10  percent 
oil  and  grease  and  not  result  in  Ihe 
discharge  of  free  oil.  These  permits  do 
not  contain  terms  based  on  application 
of  these  technologies.  However,  EPA 
would  consider  modifying  these  permits 
at  an  appropriate  time  after  evaluating 
data  and  information  as  it  becomes 
available. 

The  permils  require  an  GC  analysis  ol 
drill  cuttings  for  oil  content  daily  when 
oil-based  drilling  fluids  or  oil  additives 
are  used.  Analysis  is  also  required  daily 
when  driUing  fluids  could  be 
contaminated  with  hydrocarbons  from 
the  formation.  In  addition,  analysis  is 
required  immediately  on  any  sample 
that  has  failed  Ihe  daily  static  sheen  test 
if  a  discharge  has  occurred. 

4.  pH 

The  pH  of  discharged  test  fluids 
(which  may  have  a  substantially 
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different  pH  from  that  of  the  ambient 
receiving  water)  has  been  limited  to  a 
range  of  6.5-8.5  at  Ihe  point  of  discharge 
(see  Response  to  Comment  32).  In 
Region  10's  best  professional  judgment, 
this  limitation  appropriately  reflects  a 
BPT  level  of  control.  No  technology 
performance  data  available  to  Region  10 
indicate  that  a  more  stringent  standard 
is  appropriate  at  this  time.  Therefore. 
Region  10  Is  setting  a  BCT  effluent 
limitation  for  the  pH  of  test  fluids  equal 
to  that  of  BPT  This  limitation  will 
ensure  that  pH  changes  greater  than  0.2 
pH  unit  will  not  occur  beyond  the  edge 
of  the  1(K)  meter  mixing  zone  (40  CFR 
125.121(c)).  This  requirement  has  been 
and  is  routinely  complied  with  by 
operations  under  previous  BPT  permils 
and  thus,  reflects  no  cost  incremental  lo 
BPT. 

5.  Floating  Solids 

The  BCT  prohibition  on  floating  solids 
is  equal  to  the  BPT  level  of  control  for 
sanitary  wastes.  As  with  the  free  oil 
limitations  for  other  waste  streams. 
Region  10  has  determined  that  the  BPT 
effiuent  limitations  guidelines  of  no 
discharge  of  floating  solids  from  the 
discharge  of  sanitary  wastes  should 
apply  to  all  other  discharges  as  well. 
Thus,  the  no  floating  solids  limitation  is 
Region  lO's  best  professional  judgment 
determination  of  BPT  limitations  for 
these  discharges.  They  have  been 
subject  to  this  limitation  in  previous 
permits  issued  by  Region  10.  and  past 
practices  have  not  resulted  in  violations 
of  this  limitation.  No  technology 
performance  data  available  to  Region  10 
indicate  that  a  more  stringent  standard 
is  appropriate  at  this  time.  Therefore, 
Region  10  has  determined  thai  the  BCT 
effluent  limitation  on  floating  solids 
from  these  discharges  is  equal  to  Ihe 
BPT  level  of  control  As  such,  Ihe 
extension  of  this  limitation  lo  all 
discharges  will  involve  no  incremental 
cost. 

6.  Chlorine 

The  requirement  of  maintaining 
residual  chlorine  levels  as  close  as 
possible  to.  but  no  less  than  1  mg/l  in 
sanitary  waste  discharges  for  facilities 
manned  by  ten  (10)  or  more  people  is  a 
BCT  determination  equal  to  BPT.  There 
Is  therefore  no  incremental  cost  lo  the 
industry. 

C.  BAT  Requirements 

I.Diesel  Oil 

The  discharge  of  drilling  muds  and 
associated  cuttings  which  have  been 
contaminated  by  diesel  oil  is  prohibited. 
Diesel  oil.  which  is  sometimes  added  lo 
a  water-based  mud  system,  is  a  complex 


mixture  of  petroleum  hydrocarbons. 
known  lo  be  highly  toxic  to  marine 
organisms  and  to  contain  numerous 
toxic  and  nonconventional  pollutants. 
This  limitation  controls  both  the  toxic 
and  the  nonconventional  pollutants 
present  in  diesel  oil,  but  Region  lO's 
primary  concern  is  to  control  the  toxic 
pollutants.  The  pollutant  "diesel  oil '  is 
being  used  as  an  "indicaler "  of  the  listed 
toxic  pollutants  present  in  diesel  oil 
which  are  controlled  through 
compliance  with  the  effluent  limitation 
(i.e..  no  discharge).  The  technology  basis 
for  this  limitation  is  product  substitution 
of  less  toxic  mineral  oil  for  diese!  oil. 

Diesel  is  on  Indicator  of  Toxic 
Pollutants:  Region  10  selected  "diesel " 
as  an  "indicator"  pollutant  pursuant  to 
40  CFR  125.3(h)(1)  as  an  alternative  to 
establishing  limitations  on  each  of  the 
specific  toxic  and  nonconventional 
pollutants  present  in  the  diesel- 
contaminated  waste  streams  (see 
response  to  Comment  14)  Available 
data  clearly  establish  that  diesel  oils  as 
a  class  contain  significantly  higher 
levels  of  toxic  pollutants  than  do 
mineral  oils  as  a  class.  The  Region  has 
determined  that  eliminating  the 
discharge  of  drilling  fiuids  contaminated 
with  diesel  oil  will  reduce  the  levels  of 
toxic  pollutants  present  in  discharged 
fluids.  Results  of  the  EPA/API  Diesel 
F*ill  Monitoring  Program  (DPMP)  and 
other  studies  show  that  when  the 
amount  of  disel  oil  is  reduced  in  drilling 
muds,  the  concentrations  of  toxic 
pollutants  and  the  overall  toxicity  of  Ihe 
fluid  generally  is  reduced-  BAT-level 
control  of  loxic  pollutants  (i.e..  reduction 
in  concentrations  through  substitution  of 
mineral  oil  for  diesel  oil)  will  be 
achieved  by  regulating  diesel  oil  as  an 
indicator  pollutsni.  A  permit  limitation 
that  prohibits  the  discharge  of  diesel  oil 
is  economically  and  technologically 
feasible. 

Mineral  Oil  as  a  Substitute  for  Diesel 
Oil:  API  and  other  parties  contended,  as 
they  have  in  prior  permit  proceedings, 
that  survey  data  on  the  relative  success 
rales  of  diesel  oil  and  mineral  oil  pills 
demonstrate  that  mineral  oil  is  not  an 
acceptable  substitute  for  diesel  oil. 
Region  10  has  determined  that  mineral 
oil-based  fluids  have  a  demonstrated 
product  development  and  performance 
as  effective  substitutes  for  diesel  oil- 
based  fluids.  This  determination  is 
based  on  the  following:  (1 1  The 
availability  and  successful  formulation 
and  use  of  chemical  additives  that  are 
compatible  with  mineral  oils.  (2)  the 
commercial  availability  of  mineral  oil 
spotting  fluids.  (3)  the  demonstrated 
performance  of  mineral  oil  spotting 
fluids  as  documented  by  published  case 


histories.  (4)  the  ability  to  store  mineral 
oil  on  site  or  obtain  it  quickly  in  critical 
stuck  pipe  situations,  and  (5)  a 
consideration  of  the  available  data 
regarding  Ihe  performance  of  diesel  oil 
and  mineral  oil  pills.  EPA  presented 
information  and  conclusions  supporting 
tlus  determination  in  the  proposed  and 
final  modification  to  the  Bering  and 
Beaufort  Seas  general  permils  (51  FR 
29604-06.  August  19. 1986  and  52  FR 
3B46J-36464.  September  29. 1987. 
respectively).  The  Region  has  also 
addressed  this  issue  in  the  notices  for 
the  drafi  Beaufort  Sea  11  (52  FR  36621- 
36622,  September  30. 1987)  and  Chukchi 
Sea  (53  FR  2635-2636.  January  29. 198«| 
permits  and  in  the  response  lo 
comments  document  (see  responses  to 
Comments  16|a|  and  16(bl).  This 
information  is  incorporated  herein  by 
reference. 

Cost  Considerations:  The  prohibition 
on  the  discharge  of  diesel  oil  is  a 
technology-based  BAT  limitation  based 
on  product  substitution.  Low  toxicity 
mineral  oils  are  available  as  product 
substitutes  for  diesel  oil.  and  do  not 
impose  unreasonable  additional  costs 
on  industry.  Region  10  has  quantified  the 
increased  cost  associated  with  the  use 
of  a  mineral  oil  pill  in  place  of  a  diesel 
pill  by  assuming  that  mineral  oil  would 
be  stored  in  a  rented  tank  on  the  rig.  In 
the  response  lo  Comment  15(a).  Region 
10  addressed  additional  costs  that  API 
contends  are  attributable  lo  sidetracking 
and  redrilling  wells  spotted  with  mineral 
oil  pills  Region  10  does  not  agree  that 
these  additional  costs  would  necessarily 
be  incurred.  Region  10  has  concluded 
that  the  cost  associated  with  the 
prohibition  on  the  discharge  of  diesel  oil 
clearly  is  economically  achievable  for 
Alaskan  offshore  operations. 

Environmental  Concerns:  While  an 
environmental  assessment  under  section 
403(c)  was  not  the  basis  for  the 
limitation.  Region  10  has  considered  the 
general  environmental  effects  of  diesel- 
contaminaled  muds  in  developing  the 
proposed  diesel  oil  prohibition.  Diesel 
oil  is  higtily  loxic  to  marine  organisms  in 
Ihe  water  column,  and  also  poses  a 
potential  longer  term  threat  to  bottom- 
dwelling  (benthic)  organisms.  Certain 
diesel  oils,  such  as  the  frequently  used 
No.  2  diesel  fuel  oil.  "are  among  the 
most  toxic  petroleum  products  to  marine 
organisms"  (National  Research  Council 
1983.  p.  105).  Laboratory  studies  have 
demonstrated  the  higher  toxicity  of 
diesel  oils  relative  to  mineral  oils  leg. 
see  U.S.  EPA  1985.  p.  4-34).  Since  diesel 
oil  Is  known  lo  be  highly  toxic, 
substitution  of  low  toxicity  mineral  oils 
for  diesel  in  drilling  Huids  will  reduce 
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the  potential  hdz-jrd  to  mdrine 
organisms  from  these  diacharges. 

AltemaU'ves  to  Diesel  Oil  Prohibition 
(Removal  of  Diesel  Pill  and  Oil 
Limitation):  One  sujigested  alternative 
to  the  diesel  oil  prohibition  would  be  to 
allow  the  disc'iarge  of  drilling  muds  in 
which  a  diese!  pill  had  been  used, 
provided  that  the  pill  is  removed  and  the 
residua!  drilling  mud  meets  specified 
limitations  on  oil  content.  Such  an 
approach  depends  on  accomplishing 
effective  pill  removal  such  that  the 
drilling  mud  can  meet  all  other  effluent 
limitations.  The  oil  content  limitation 
would  be  set  ai  a  level  which  not  onJy 
reflects  BAT  control  of  toxic  pollutants 
m  dtesel  oil  but  also  provides  adequate 
safeguards  for  the  manne  environment. 

The  EPA/API  DPMP  was  conducted 
\o  address  the  effectiveness  of  pill 
rtcoverv  in  removing  dieset  oil  from 
drilling  muds.  Final  resuUs  of  the 
program  indicate  that  the  toxicity  of 
drilling  muds  increases  with  their  diesel 
oil  content,  but  that  pill  recovery 
techniques  currently  in  use  are  not 
capable  of  coDSistentJy  reducing  diesel 
oil  concentrations  to  non-toxic  levels. 
(The  reader  is  referred  to  the  Responses 
to  Comments  I6|bl,  17,  and  20  for  the 
details  of  this  anal>*sis.)  Hence,  dtesel 
pill  and  buffer  recovery  does  not 
constitute  a  viable  alternabve  to  the 
diesel  prohibition. 

[n  contrast,  product  substitution  of 
mineral  oil  for  highly  toxic  diesel  oil  is 
technologically  feasible  and 
economically  achievable. 
Documentation  in  the  administrative 
record  fully  supports  Region  lO's 
conclusion  that  acceptable  alternatives 
exist  to  the  use  of  diesel  oil  in  oil-based 
spotting  fluids.  Hence,  Region  10  has 
determined  that  the  prohibition  on  the 
discharge  of  drilling  fluids  and  cuttings 
contaminated  with  diesel  oil  Is 
appropriate  for  the  BAT  level  of  control. 

Region  10  has  considered  using  "free 
oil."  "oil-based  drilling  fluids,"  and  "oil 
content  of  cuttings"  as  indicators  of 
toxic  pollutants.  While  the  Region  has 
determined  that  such  effluent  limitations 
would  control  the  discharge  of  tOMC 
pollutants  in  diesel  oils,  it  is 
unnecessar>-  to  designate  these 
pollutants  as  indicators  since  the  same 
levels  of  control  have  been  estabhshed 
under  BCT.  which  are  equal  to  levels  of 
control  required  by  the  BPT  effluent 
limitations  guidehnes.  Therefore, 
redundant  limitations  under  BAT  are  not 
proposed  for  these  pollutant  parameters. 

Conclusion:  Region  10  has  evaluated 
alternative  control  technologies  and 
alternative  control  parameters  to  reduce 
the  toJkic  pollutants  in  discharged 
drilling  muds  Based  upon  this 
evaluation,  the  Region  has  determined 


that  the  prt^bitioo  on  the  discharge  of 
diesel  contaminated  drilling  muds  and 
cuttings  is  reasonable  and  appropriate 
since  adequate  diesel  pill  recovery  is 
unproven  and  substitution  of  a  mineral 
oil  pill  for  a  diesel  pill  is  technologically 
feasible  and  economically  achievable. 

2.  Mercury  and  Cadmium  in  Banle 

The  permits  contain  limitations  of  1 
mg/kg  mercury  and  3  mg/kg  cadmium  in 
barite.  a  major  constituent  of  drilling 
muds.  These  restrictions  are  designed  to 
limit  the  discharge  of  mercury,  cadmium, 
and  other  potentially  toxic  metals  which 
can  occur  as  contaminants  in  some 
sources  of  barite.  An  identical  limitation 
is  included  m  the  general  permits  for  the 
Bering  and  Beaufort  seas,  Norton  Sound, 
and  Cook  Inlet 

As  discussed  in  the  fact  sheets  for  the 
above  pennits.  the  technology  basis  for 
the  limitation  under  BAT  is  product 
substitution:  i.e.,  Alaskan  operators  can 
substitute  "clean"  barite.  which  meets 
the  above  limitations,  for  contaminated 
barite  which  does  not.  Numerous 
offshore  exploratory  wells  have  been 
drilled  in  Alaska  over  the  past  years, 
and  chemical  analyses  have  shown  that 
the  barite  used  has  not  exceeded  the 
limitations.  Given  that  "clean"  barite  is 
available  and  that  operators  in  the 
above  referenced  general  permit  areas 
have  been  complying  with  an  identical 
limitation.  Region  10  believes  that  this 
limitation  is  both  technologically 
feasible  and  economically  achievable. 

Region  10  does  not  believe  that  the 
mercury  and  cadmium  limitations  for 
barite  will  change  the  available  supply 
of  '"clean"  barite.  In  determining  the 
availability  of  "clean"  barite  under  this 
provision.  Region  10  considered  all 
reasonable  relevant  factors,  including 
the  cost  of  obtaining  barite  which  meets 
the  limitations.  (See  Comment  24.)  The 
draft  pennits  contained  a  provision  (Part 
II  B.l.g.)  which  would  allow  the  Director 
the  discretion  to  grant  a  waiver  from  the 
limitations  on  a  case-by-case  basis  if  the 
permittee  (1)  satisfactorily  demonstrates 
that  barite  which  meets  the  limitation  is 
not  available,  and  (2)  provides  results  of 
analyses  of  the  substitute  barite.  This 
provision  could  be  considered  an  open- 
ended  limit  for  mercury  and  cadmium  in 
barite.  To  address  this  potential 
concern,  the  Region  has  established 
maximum  levelsof  3  mg/kg  mercurj-and 
5  mg/kg  cadmium  in  barite  that  will  be 
acceptable  for  discharge  under  this 
provision  (see  Part  U3.1.g). 

3.  Generic  muds.  Authorized  Additives, 
and  Mineral  Oil  Pills 

It  is  Region  lO's  best  professional 
judgment  that  the  toxic  and 
nonconventional  poll  u  tan  Is  present  in 


Alaskan  drilling  mud  systems  can  roost 
efTiciently  be  controlled  during  the 
drilling  fluid  formulation  process. 
Therefore,  the  Region  has  determined  lo 
regulate  the  pollutants  in  drilling  mud  by 
establishing  a  toxicity  limitation  which 
is  defined  as  the  96'hour  LC50  of  30.000 
ppm  on  the  suspended  particulate  phase 
(using  Mysidopsis  hahia\.  This 
limitation  applies  to  the  authorization  of 
all  drilling  muds  and  additives.  The 
basis  for  establishing  the  toxicity 
limitation  was  the  toxicity  study 
conducted  on  the  eight  generic  muds  at 
EPA's  Gulf  Breeze  Laboratory  which 
demonstrated  that  the  most  toxic 
generic  mud  was  Mud  No.  1  (see  the 
response  to  Comment  26|. 

The  final  permits  Umit  the  discharge 
of  toxic  substances  in  drilling  fluids  by 
allowing  the  discharge  of  generic  drilling 
muds  (hsted  in  Table  1  of  the  final 
permits)  and  additives  for  which 
acceptable  bioassay  or  chemical  data 
are  available  (listed  in  Table  2)  as 
required  in  Part  U.Bld-  of  the  permits. 
Tables  1  and  2  have  been  developed 
using  the  30.000  ppm  toxicity  criterion 
and  are  similar  in  content  to  Tables  1 
and  2  in  the  Cook  Inlet/Gulf  of  Alaska 
general  permit.  The  generic  muds  and 
authorized  additives  listed  in  Tables  1 
and  2  do  not  require  special 
authorization  pnor  to  discharge  unless 
the  desired  concentration  exceeds  the 
concenb'ation  specified  in  the  tables. 
(For  background  on  the  development 
and  application  of  Tables  1  and  2. 
please  refer  to  Section  IV  C. 3.  of  the  fact 
sheets  for  the  draft  permits.) 

The  discharge  of  residual  amounts  of 
mineral  nil  pills  (listed  in  Table  3)  is 
authonzed  in  Part  II.B.l.e.  of  the  final 
permits,  provided  that  the  mineral  oil 
pill  and  at  least  a  50  barrel  buffer  of 
drilling  fluid  on  either  side  of  the  pill  are 
removed  from  the  circulating  mud 
system  and  not  discharged  (see  the 
responses  to  Comments  26  and  30). 
Residual  amounts  of  mineral  oil  pill 
products  listed  in  Table  3  may  be 
discharged  by  operators  without  prior 
authorization  from  Region  10.  The 
residual  mineral  oil  content  shall  not 
exceed  2  percent  v/v.  In  the  event  that 
more  than  one  pill  is  applied  to  a  single 
well,  the  previous  pill  and  buffer  shall 
be  removed  prior  to  application  of  a 
subsequent  pill.  The  discharged  mud 
must  comply  with  all  other  permit 
requirements  including  no  discharge  of 
free  oil.  The  above  requirements  have 
been  imposed  on  Alaskan  exploratory 
operations  since  19&5  under  Region  IG's 
existing  permits,  and  the  new  permit 
requirements  serve  lo  formally 
incorporate  these  restrictions  in  the 
permit. 
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Table  3  separately  lists  spotting 
compounds  (List  A)  and  mineral  oil 
products  (List  B)  which  are  authorized. 
One  product  from  each  list  may  be 
combined  lo  formulate  a  complete 
mineral  oil  pill.  These  lists  are 
alphabetical  and  were  comiled  by 
Region  10  based  on  the  products 
requested  and  authorized  under 
previous  general  permits  for  the  Alaskan 
DCS.  (Mention  of  any  trade  names  or 
commercial  products  does  not  constitute 
an  endorsement  or  recommendation  by 
the  U.S.  Environmental  Protection 
Agency.)  Due  to  the  toxicity  of  Mud  No. 
1.  the  addition  of  mineral  oil  pills  lo  Mud 
No.  1  is  not  covered  by  this  provision 
and  requries  authorization  under  Part 
II.B.l.f.  Any  product  not  listed  on  Table 
3  must  be  authorized  by  Region  10  prior 
lo  discharge  under  Part  II.B.l.f.,  and 
discharges  must  comply  with  the 
provisions  of  Part  II.B.l.e. 

Permittees  are  required  to  certify  in 
advance  of  discharge  that  only  generic 
drilling  muds  and  authorized  additives 
will  be  discharged.  However,  the 
discharge  of  drilling  muds  containing 
any  additive  or  component  (including 
mineral  oil  pill  packages)  not  allowed 
under  Parts  II.B.l.d.  or  e.  shall  require 
authorization  by  Region  10  prior  lo 
discharge  as  set  forth  in  Part  II.-B.l.f.  of 
the  final  permits.  In  the  authorization 
process.  Region  10  will  evaluate  whether 
the  requested  additives  or  components 
(including  mineral  oil  pills)  may  cause 
the  drilling  mud  to  violate  the  96-hour 
I.C50  toxicity  limitation  of  30.000  ppm 
(for  Mysidopsis  bahia]  on  the 
suspended  particulate  phase.  In 
evaluating  a  request  for  authorization, 
toixicily  is  assumed  to  be  additive  for 
muds  and  additives,  incluidng  mineral 
oil  pills.  (Any  drilling  muds  authorized 
shall  have  a  cumulative  toxicity  which 
is  less  toxic  than  the  30.000  ppm  toxicity 
criterion;  toxicity  is  inversely  related  lo 
the  LC50-  Therefore,  no  drilUng  fluids  or 
additives  authorized  may  have  an  LC50 
lower  than  the  specified  minunum 
LC50.) 

In  some  cases,  interim  authorizations 
fur  the  discharge  of  muds  and  additives 
may  be  granted  under  Part  ILB.l.f.  if 
preliminary  bioassay  data  are  submitted 
and  appear  acceptable  in  light  of  the 
foregoing  criteria,  but  the  Region 
determines  that  additional  bioassay 
testing  or  other  analyses  are  required. 
For  example,  such  testing  may  be 
required  to  examine  possible  cumulative 
or  synergistic  effects  if  the  additive  is  to 
be  used  in  combination  with  a  number 
of  other  additives  or  if  a  mud  not  listed 
on  Table  1  of  the  permits  is  to  be  used, 
with  or  without  additives.  Because  the 
additional  testmg  may  take  a 


considerable  amount  of  time  to  conduct, 
interim  authorization  lo  discharge  may 
be  granted,  if  a  reasonable  amounl  of 
data  are  available,  so  that  operations 
are  not  impaired  for  an  unreasonable 
amounl  of  lime.  The  information 
obtained  under  the  requirements  of  an 
interim  authorization  will  be  used  in 
further  evaluations  of  ihe  subject 
additives  of  muds. 

If  a  permittee  wants  lo  use  a  drilling 
mud,  additive,  or  mineral  oil  pill  not 
listed  in  Tables  1,  2,  or  3,  which  has 
been  denied  authorization  under  Part 
II.B.l.f..  the  permittee  has  Ihe  option  of 
applying  for  an  individual  permit  or 
modification  of  the  general  permit. 
Processing  a  request  for  an  individual 
permit  or  modification  of  the  general 
permit  requires  that  public  notice 
requirements  under  40  CFR  124.10- 
124.12  are  addressed.  This  can  be  a 
time-consuming  process,  so  permittees 
are  advised  to  use  the  alternatives 
available  within  the  context  of  the 
permit. 

This  approach  to  limiting  toxicity  is 
expected  to  control  the  discharge  of 
listed  toxic  as  well  as  nonconventional 
pollutants  in  drilling  muds.  Region  10 
has  determined  that  it  is  lechnically  and 
economically  infeasible  to  directly  limit 
the  toxic  pollutants  in  drilling  muds  (see 
response  lo  Comment  14|bl).  Therefore, 
the  Region  has  determined  that  the 
to.\icity  limitaMons  constitute  a 
reasonable  approach  which  is  expecled 
lo  control  not  only  listed  toxic 
pollutants,  but  nonconventional 
pollutants  as  well.  This  procedure  also 
addresses  Ihe  concerns  of  a  commenter 
regarding  the  perceived  lack  of  public 
notice  regarding  Ihe  authorization 
process. 

Under  section  308  of  the  Act. 
compliance  with  this  permit  condition 
will  be  monitored  in  two  ways.  First,  by 
requiring  that  permittees  clarify  that 
only  generic  muds  and  authorized 
additives  including  mineral  oil  pilts  will 
be  discharged:  and  second,  by  requiring 
that  permittees  submit  an  end-of-well 
inventory  listing  all  chemicals  and  the 
amounts  of  each  added  to  each  mud 
system.  In  addition,  permittees  must 
analyze  at  least  one  mud  sample  for 
metals  conlent  and  toxicity.  The  final 
permits  require  thai  for  any  mud  system 
which  had  a  mineral  oil  pill  added,  the 
permittee  must  remove  the  pill  and  at 
least  a  50  barrel  buffer  from  each  side  of 
the  pill.  The  mud  must  be  sampled  and 
analj'zcd  when  the  mineral  oil  content 
in  the  discharge  is  highest.  In  the  event 
that  no  mineral  oil  pill  is  used,  analyses 
are  required  on  a  sample  of  discharged 
mud  used  at  the  greatest  well  depth, 
typically  referred  to  as  an  "end-of-well" 


sample.  The  metals  data  will  be  used  to 
verify  that  mercury  and  cadmium  limits 
on  barite  are  adequately  controlling 
mclal  concentrations  in  used  muds.  The 
Drilling  Fluids  Toxicity  Test  will  provide 
a  comparison  between  the  loxicily  of 
used  muds  containing  mixtures  of 
additives  and  the  bioassay  data 
submitted  on  individual  additives  prior 
to  discharge  and  is  also  a  check  on 
whether  these  provisions  ensure  Ihal 
mud  toxicity  is  being  adequately 
controlled. 

4.  Other  Toxic  and  Nonconventional 
Compounds 

Under  the  permit  discharges  of  Ihe 
following  pollutants  are  prohibited: 
halogenated  phenol  compounds, 
trisodium  nitrilotriacctic  acid,  sodium 
chromate,  and  sodium  dichromate.  The 
class  of  halogenated  phenol  compounds 
includes  toxic  pollutants,  and  sodium 
chromate  and  sodium  dichromate 
contain  chromium,  also  a  toxic 
pollutant.  Trisodium  nitrilotriacctic  acid 
is  a  nonconventional  poIlulanL  The 
discharge  of  these  compounds  was 
previously  prohibited  in  the  BPT  general 
permits  for  Ihe  Beaufort  Sea  and  Norton 
Sound  (48  FH  54881,  December  7. 1983) 
as  well  as  in  the  BAT/BCT  general 
permits  for  the  Bering  and  Beaufort  Seas 
(49  FR  23734,  (une  7. 1984),  Norton 
Sound  (50  FR  23578,  lune  4. 1984).  and 
Cook  Inlet  (51  FR  35460.  October  3. 
1986).  These  compounds  are  therefore 
subject  lo  BAT  limitations.  Because 
operators  complied  with  this  provision 
m  Ihe  BPT  permit,  there  is  no  additional 
cost  to  the  industry. 

The  permit  also  contains  a  provision 
that  the  discharge  of  surfaclanis, 
dispersanls,  and  detergents  shall  be 
minimized  except  as  necessary  to 
comply  with  the  safety  requirements  of 
the  Occupational  Health  and  Safely 
Administration  and  the  Minerals 
Management  Service.  These  products 
contain  primarily  nonconventional 
pollutants.  This  provision  previously 
appeared  in  the  BPT  permit  for  the 
Beaufort  Sea  and  Norton  Sound,  as  well 
as  in  the  Region's  other  BAT/BCT 
permits.  Because  operators  have 
complied  with  the  provision  in  the  BPT 
permits,  there  is  no  additional  cost  to 
the  industry. 

D.  Requirements  Based  on  the  Ocean 
Discharge  Criteria  Evaluation 

1.  Drilling  Muds,  Cuttings,  and 
Washwaler 

Additional  restrictions  on  these 
discharges  are  necessar>'  to  ensure  no 
unreasonable  degradation  of  the  marine 
environment.  Lease  Sale  97  includes 
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water  depths  from  2  to  about  1.000 
meters  deep:  Lease  Sale  109  includes 
water  depths  that  range  from  about  18  to 
80  meters.  {In  the  Final  Notice  of  Lease 
Sale  109.  MMS  deferred  from  sale  3  8 
million  acres.  These  new  deferrals 
increase  the  minimum  depth  in  the 
Chukchi  Sea  sale  area  from  about  6  to  18 
meters  )  Discharj?e  rate  limitations  on 
total  muds  and  cuttm;[!s  have  been 
established  in  the  Ocean  Discharse 
Cnteria  Evaluation  processes  in  order  to 
allow  adequate  dispersion  of  the 
discharges.  These  maximum  rates  are: 

•  l,(X)Obbl/hr  for  discharges  into 
waters  greater  than  40  m  m  depth, 

•  750  bb!/hr  for  discharges  into 
waters  greater  than  20  m  but  not  more 
than  40  m  in  depth. 

•  500  bbl/hr  for  discharges  Into 
warers  greater  than  5  m  but  not  more 
than  20  m  m  depth. 

•  250  bbl/hr  for  discharges  into 
waters  greater  than  2  m  but  not  more 
than  5  m  in  depth,  and 

•  No  discharge  into  water  depths  less 
th  n  2  m. 

The  discharae  limitations  for  depths  less 
th.in  18  m  are  applicable  only  to  the 
Beaufort  Sea  I!  permit;  the  minimum 
depth  in  the  area  covered  by  the 
Chuckhi  Sea  permit  is  greater  than  18  m. 

These  limits  are  necessary  because 
for  any  given  discharge  rate,  the  dilution 
of  drilling  muds  and  cuttmgs  is  not  as 
great  m  shallow  waters  as  in  deeper 
waters.  However,  at  any  particular 
water  depth,  greater  dilution  close  to  the 
discharge  point  will  be  achieved  with  a 
lower  discharge  rate.  These  maximum 
rates  will  ensure  that  acceptable 
toxicity  limits  will  not  be  exceeded  at 
the  edge  of  the  100  m  mixing  zone 
{Bighamet  a!,  1984,  p.  62}. 

Under  the  Beaufort  Sea  U  permit. 
discharge  of  muds,  cuttings,  and 
washwater  are  prohibited  in  the 
following  two  areas:  (a)  between  the 
shore  (mainland  and  island)  and  the  2  m 
isobath  and  (b)  within  1000  m  of  the 
Stefansson  Sound  Boulder  Patch  (see 
Parts  II.B,  2.  and  3.  of  the  Beaufort  Sea  11 
permit).  A  provision  prohibiting 
discharge  within  1000  m  of  river  mouths 
or  deltas  during  unstable  or  broken  ice 
or  water  conditions  has  been  deleted 
from  the  Beaufort  Sea  II  permit  since  all 
areas  of  Lease  Sale  97  are  more  than 
1000  meters  from  river  mouths  or  deltas. 

With  regard  to  (a)  above.  EPA  has 
extensively  studied  the  nearshore  zone 
of  the  Alaskan  Beaufort  Sea  in  two 
Ocean  Discharge  Criteria  Evaluations 
(Jones  &  Stokes  1983. 19^4).  These 
evaluations  have  clearly  shown  that 
these  nearshore  areas  provide  important 
feeding  and  migratory  habitat  for  a  large 
number  of  species  including  fish, 
waterfowl,  and  mammals.  Further,  these 


areas  provide  essential  feeding  and 
preferred  habitat  for  species  of  major 
importance  for  subsistence  and 
commercial  fisheries.  Concerning  (b) 
above,  Region  10  is  Issuing  a  final  permit 
that  does  not  authorize  discharges 
withm  1000  m  of  the  Stefansson  Sound 
Boulder  Patch  as  defined  at  Dulton  et  al. 
(1982).  The  "Patch"  is  a  rare  and  unique 
biological  community  that  is  susceptible 
to  adverse  effects  caused  by  discharged 
drilling  muds  and  cuttings.  In 
accordance  with  40  CFR  125.123(b).  the 
Director  has  prohibited  these  discharges 
as  the  Region  has  determined  they  will 
cause  unreasonable  degradation  of  the 
marine  environment.  These  prohibitions 
are  also  contained  in  the  previous 
Beaufort  Sea  NPDF.S  genera)  permit  (49 
/■Ti  23734.  )une  7.  1984). 

Additionally,  several  areas  included 
in  the  final  permits  are  of  particular 
concern  In  Region  10.  They  involve 
discharges  of  dnlhng  muds  and  cuttings: 
(a)  To  open  water  m  water  depths  from 
2-5  m  (applicable  only  to  the  Beaufort 
Sea  U  permit),  (b)  below-ice  to  water 
depths  shallower  than  20  m.  and  (c) 
within  1000  m  of  an  area  of  biological 
concern  (eg,,  as  identified  in  the  Final 
Environmental  Impact  Statement  for  the 
relevant  lease  sale  area).  The  Director 
has  determined  that  controlled 
discharges  to  these  areas,  in  accordance 
with  40  CFR  125.123(a)  and  the 
limitations  and  conditions  in  the  final 
permits,  will  not  cause  unreasonable 
degradation  of  the  marine  environment. 
Monitoring  is  required  to  verify  that  the 
discharge  of  effluents  to  these  areas  will 
not  produce  conditions  in  the  future  that 
would  lead  to  unreasonable 
degradation.  These  monitoring 
requirements  are  the  same  as  those 
required  by  the  previous  Beaufort  Sea 
general  permit,  except  that  the 
monitonng  requirements  for  below-ice 
discharges  has  changed  from  "any 
depth"  to  "waters  less  than  20  m  deep." 
Region  10  believes  that  the  OOC 
(Offshore  Operators  Committee)  model 
can  successfully  be  used  to  predict  the 
fate  of  under-ice  discharges  into  waters 
greater  than  20  m  deep.  (The  Region  has 
deleted  a  provision  from  Part  U.B.4  of 
the  Chukchi  Sea  permit  which  would 
have  excluded  ice  thiokness  from 
measurement  of  the  20  m  water  depth. 
Region  10  was  concerned  that  this 
wording  may  lead  to  confusion  as  ice 
cover  conditions  changed  at  the  drilling 
site.) 

2.  Other  Discharges  (003-015) 

These  discharges  are  adequately 
controlled  by  the  technology-baaed 
limitations  in  Part  U.  C.  through  E.  of  the 
final  permtis  to  ensure  no  unreasonable 
degradation  of  the  marine  environment. 


V.  Other  Legal  Requirements 

A.  Oil  Spill  Requirements 

Section  311  of  the  Act  prohibits  the 
discharge  of  oil  and  hazardous  materials 
in  harmful  quantities.  Routine 
discharges  specifically  controlled  by  the 
permits  are  excluded  from  the 
provisions  of  section  311.  However, 
these  permits  do  not  preclude  the 
institution  of  legal  actinn  or  relieve 
permittees  from  any  responsibilities, 
liabilities,  or  penalties  for  other, 
unauthorized  discharges  of  oil  and 
hazardous  materials  which  are  covered 
by  section  311  of  the  Act. 

B.  Endangered  Species  Act 

Based  on  information  in  the  Ocean 
Discharge  Criteria  Evaluations  and  in 
the  separate  Final  Environmental  Impact 
Statements  prepared  for  Federal  Lease 
Sales  97  and  109.  EPA  concluded  that 
the  di.scharges  authorized  by  these 
general  permits  are  not  likely  to 
adversely  affect  any  endangered  or 
threatened  species  nor  adversely  affect 
its  critical  habitat.  EPA  requested 
comments  from  the  U.S  Fish  and 
Wildlife  Service  and  the  National 
Marine  Fisheries  Ser\'lc:e  nn  this 
determination  on  the  draft  permit.  Both 
agencies  concurred  in  writing  with 
EPA's  determination  of  no  adverse 
effect. 

C.  Coastal  Zone  Management  Act 

The  draft  permits  and  consistency 
determinations  were  submitted  to  the 
Slate  of  Alaska  for  stale  interagency 
review  at  the  time  of  public  notice.  The 
Stale  of  Alaska  has  concurred  that  the 
activities  allowed  by  the  Chukchi  Sea 
permit  are  consistent  with  local  and 
state  Coastal  Management  Plans  and 
waived  their  right  to  review  the  Beaufort 
Sea  permit  due  to  the  similarity  with  the 
previous  Beaufort  Sea  general  permit 
(AKC284000). 

D.  Marine  Protection,  Research  and 
Sanctuaries  Act 

No  marine  sanctuaries  as  designated 
by  this  Act  exist  in  the  vicinity  of  the 
permit  areas. 

E.  State  Water  Quality  Standards  and 
State  Certification 

No  state  waters  are  included  in  these 
permits;  therefore,  a  state  certification 
under  Section  401  regarding  compliance 
with  water  quality  standards  Is  nut 
required. 

F.  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
review  requirements  of  Executive  Order 
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12291  pursuant  to  section  8(b)  of  that 
order. 

G.  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  regulated  facilities  in  these 
general  permits  under  the  Paperwork 
Reduction  Act  of  1980.  44  U.S-C.  3501  et 
seq.  Most  of  the  Information  collection 
requirements  have  already  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  in  submissions  made 
for  the  NPDES  permit  program  under  the 
provisions  of  the  Clean  Water  AcL  In 
addition,  the  environmental  monitoring 
requirements  pursuant  to  section  403(c) 
of  the  Clean  Water  Act  in  Part  IIB.4  of 
this  permit  are  similar  to  the  monitoring 
requirements  that  were  approved  by 
OMB  for  the  first  Beaufort  Sea  general 
permit  (48  FR  54881.  December  7. 1983). 
The  new  requirements  are  also  similar 
to  the  Beaufort  Sea  general  permit  (49 
FR  23734.  June  7. 1984)  and  the  Norton 
Sound  general  permit  (50  FR  23578.  |une 
4,  1985). 

H.  The  Regulatory  Flexibility  Act 

After  review  of  the  facts  presented  in 
the  notice  of  intent  printed  above,  I 
hereby  certify,  pursuant  to  the 
provisions  of  5  U.S.C.  605(b).  that  these 
general  permits  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  based  on  the  fact  that  the 
regulated  parties  have  greater  than  500 
employees  and  are  not  classified  as 
small  businesses  under  the  Smalt 
Business  Administration  regulations 
established  at  49  FR  5024  et  seq. 
(February  9. 1984).  These  facilities  are 
classified  as  Major  Croup  13 — Oil  and 
Gas  Extraction  SIC  1311  Crude 
Petroleum  and  Natural  Gas. 

RobsttS.  BunL 

Acting  Regional  Administrator.  Region  JO. 
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Authorization  To  Discharge  Under  The 
National  Pollutant  Discharge 
Elimination  System  For  Oil  and  Gas 
Exploration  Facilities  on  the  Outer 
Continental  Shelf 

In  compliance  with  the  provisions  of 
the  Clean  Water  Act  33  U.S.C.  1251  et 
seq..  as  amended  bv  the  Water  Quality 
Act  of  1987.  Pub.  L,"lO(M.  the  "Act",  the 
following  discharges  are  authorized: 


Oistfiarse  name 


Drill*ng  Mud , — . 

Dnil  Cuttmgs  and  WasTrwaMr ._.».« 

Deck  Drainage . 

Saniiary  Wastes -—. 

Domestic  Wastes  — , — ^ 

Desalination  Unn  Wastes 

Btowout  Prevenief  FKiW 

Boier  Blo*wtown ____ 

Fire  Control  Sy^em  Test  Water  „», 

Non-Contacl  Cooling  Water m~ 

UrKomamnaied  Ballast  W8tar._^.^ 

Uncontarrwtaled  Bilge  Water 

Ejtcess  Cement  Sluny „_.„ 

Mixl.  Cuttings.  Cement  at  SeaHoor .. 
Test  Fli»tis..„ 


De- 
charge 
No 


001 
002 
003 
004 
005 
006 
007 
006 
009 
010 
Oil 
012 
013 
014 
015 


From  oil  and  gas  exploratory  facilities  in 
offshore  areas  {defined  tn  40  CFR  Part 
435,  Subpart  A),  to  receiving  waters 
named  the  Beaufort  and  Chukchi  seas, 
in  accordance  with  effluent  Hmitations. 
monitoring  and  reporting  requirements. 
and  other  conditions  set  forth  in  Parts  I 
through  V  hereof. 

Permittees  who  do  not  request  and 
receive  coverage  under  this  general 
permit  as  described  in  Part  I  are  not 
authorized  to  discharge  to  the  specified 
wdters  unless  an  individual  permit  has 
been  issued  to  the  permittee  by  EPA. 
Region  10. 

The  authorized  discharge  sites  include 
all  blocks  offered  for  lease  from  the  U.S. 


Department  of  the  Interior's  Minerals 
Management  Service  (MMS)  in  Federal 
Lease  Sale  97  (Beaufort  and  Chukchi 
seas),  Some  of  the  lease  blocks  offered 
but  not  leased  in  prior  lease  sales  (BP. 
71.  and  87)  may  be  reoffered  in  Lease 
S-ile  97.  In  this  case.  EPA  will  grant 
coverage  under  this  general  permit 
rather  than  under  the  previous  gHneral 
permit  ( AKG  284000. 49  FR  2.1734,  June  7. 
1984). 

This  permit  shall  be  modified  or 
revoked  at  any  time  if.  on  the  basis  of 
any  new  data,  the  Director  determines 
that  this  Information  would  have 
justified  the  application  of  different 
permit  conditions  at  the  lime  of 
issuance.  Permit  modification  or 
revocation  will  be  conducted  in 
accordance  with  40  CFR  122.62. 122.63. 
and  122.54.  In  addition  to  any  other 
grounds  specified  herein,  this  permit 
shall  be  modified  or  revoked  at  any  time 
if,  on  the  basis  of  any  new  data,  the 
Director  determines  that  continued 
discharges  may  cause  unreasonable 
degradation  of  the  marine  environment. 

Under  40  CFR  122.44(cK3),  if  an 
apphcable  standard  or  limitation  is 
promulgated  under  sections  301(b)(2)  (C) 
and  (D|.  304(b)(2).  and  307(a)l2)  and  that 
effluent  standard  or  limitation  is  more 
stringent  than  any  effluent  limitation  in 
the  permit  or  controls  a  pollutant  not 
limited  in  the  permit,  the  permit  shall  be 
promptly  modified  or  revoked  and 
reissued  to  conform  to  that  effluent 
standard  or  limitation. 

This  permit  shall  become  effective  on 
September  26. 1988. 

This  permit  and  the  authorization  to 
discharge  shall  expire  at  midnight  on 
September  28. 1993. 
Robert  S.  Burd, 
Acting  Regional  Administrator,  Region  10. 
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8   Monitonng  Procedures 

C.  Reportingof  Monitonng  Results 

D.  Compliance  Schedules 

E.  Additional  Monitonng  by  the  Permittee 
F   Records  Contents 

G.  Retention  of  Records 

H   Twenty-Four  Hour  Notice  of 

Noncompliance  Reporting 
I    Other  Noncompliance  Reporting 
I   Inspection  and  Entry 

Part  IV  Compliance  Responaibliities 

A.  Duty  to  Comply 

B.  Penalties  for  Violations  of  Permit 

Conditions 
C   Need  to  Halt  or  Reduce  Activity  not  a 

Defense 
D    Duly  to  Mitigate 
E.  Proper  Operation  and  Maintenance 
F   Removed  Substances 
C    Bypass  of  Treatment  Facilities 
H   Upset  Conditions 
I  Tonic  Pollutants 
I   Samples  of  Wastes 
Prirt  V.  General  Requirements 
-A   Changes  in  Discharge  of  Toxic  Substances 
B    Plsnned  Changes 
C   .Aniicipated  Noncompliance 
D    Permit  Actions 
E   Duty  to  Reapply 
F    Duty  to  Provide  Information 

C.  Other  Information 

H.  Signatory  Requirements 

I.  Availability  of  Reports 

I   Oil  and  Hazardous  Substance  Liability 

K    Property  Rights 

L,  Severability 

.M    Transfers 

N    Stale  Laws 

Table  1.  Authorized  Drilling  Mud  Types 

Table  2-  Authorized  Mud  Components/ 
Specialty  Additives 

Table  3  Authorized  Mineral  Oil  Pill 

Components 

Part  I.  Notification  Requirements 

A.  Requtfsts  to  be  Covered  by  General 

Written  request  to  be  covered  by  this 
permit  shall  be  provided  to  EPA  at  leasl 

PO  days  prior  to  iniliation  of  discharges. 
The  request  shall  include  the  following 
information: 

1.  Name  and  Address  of  the  peiinittee. 

2.  General  location  (lease  and  block 
numbers)  of  operations  and  discharges. 

3  Any  discharge  or  operating 
conditions  which  will  require  special 
monitoring  [Part  II.B-4.)  or  will  require 
special  consideration  by  EPA- 

4-  Certification  that  only  authorized 
muds  and  additives  will  be  discharged 
(Part  II.B.l.c.) 

5.  Certification  of  lessee's 
responsibility.  The  permittee  shall  be 
the  owner  and/or  operator  of  the 
facility.  However,  the  lessee  may 


become  the  permittee  after  certifying 
that  the  lessee  assumes  responsibility 
for  compUance  with  the  permit.  If  the 
lessee  has  multiple  leases,  the  lessee 
may  submit  a  single  certification  for  all 
of  its  leases.  Submission  of  this 
certification  does  not  remove  the 
responsibility  of  the  owner  or  operator 
for  compliance  with  the  conditions  of 
the  permit. 

6.  If  possible,  the  request  for  coverage 
shall  also  contain  any  information 
required  for  the  permittee's  request  to 
EPA  for  authorization  to  discharge  muds 
and  additives  not  listed  in  Tables  1  and 
2  (see  Part  I.B.4.  Below). 

B.  Authorization  to  Discharge 

The  permittee's  discharges  are  not 
authorized  until  written  notification  is 
received  from  EPA  that  operations  at  the 
discharge  site  have  been  assigned  a 
permit  number  under  this  general 
permit  A  permit  number  cannot  be 
assigned  until  the  following  information 
18  received.  This  information  shall  be 
provided  to  EPA  in  the  request  for 
coverage.  If  possible,  but  in  no  case  less 
than  30  days  prior  to  commencement  of 
discharges. 

1.  Name  and  location  of  discharge 
site,  including  lease  block  number  and 
approximate  coordinales- 

2-  Range  of  water  depths  (below  mean 
lower  low  waler|  m  lease  block,  and 
depth  of  discharge. 

3.  Initial  date  and  expected  duration 
of  operations. 

4.  In  necessary,  request  for  EPA 
authorization  to  discharge  muds  or 
additives  not  hated  tn  Tables  1,  2  or  3 
(Partll-B.l.F.}. 

C.  Commencement  of  Discharges 
The  permittee  shall  notify  EPA. 

Region  10.  dunng  the  7-day  period  prior 
to  initiation  of  discharges  from  the 
facility  and  from  each  well.  The 
notification  shall  include  the  exact 
coordinates  (latitude  and  longitude]  and 
water  depth  of  the  discharge  site,  and 
may  be  oral  or  in  writing.  If  notification 
is  given  orally,  written  confirmation 
must  follow  within  7  days. 

D.  Sites  Requiring  Environmental 
Surveys 

Ail  operators  that  locate  within  the 
areas  covered  by  this  general  permit 
shall  submit  to  EPA  copies  of  any 
exploration  plans,  biological  surveys, 
and/or  envirormiental  reports  required 
by  the  Regional  Supervisor.  Field 
Operations  of  the  Minerals  Management 
Service,  for  the  identification  and/or 
protection  of  biological  populations  or 
habitats.  If  the  final  exploration  plans 
and  environmental  reports  are  identical 
to  review  copies  received  by  Region  10. 


permittees  need  not  submit  them  under 
this  permit  provision.  Permittees  shall 
notify  Region  10  in  writing  when  no 
exploration  plan  or  environmental 
report  will  be  sent. 

£.  Termination  of  Discharges 

The  permittee  shall  notify  EPA  within 
30  days  following  cessation  of 
discharges  from  each  well  and  from  the 
discharge  site.  The  notification  may  be 
provided  in  a  DMR  or  under  separate 
cover. 

F.  Submission  of  Requests  to  be  Covered 
and  Other  Reports 

Reports  and  notifications  required 

herein  shall  be  submitted  to  the 

following  addresses. 

All  requests  for  coverage  and  additive 
authorizations:  Director.  Water 
Division,  U.S.  Environmental 
Protection  Agency,  Region  10.  Attn: 
Ocean  Programs  Section.  WD-137. 
1200  Sixth  Avenue  Seattle. 
Washington  98101.  (206)  442-6155. 

All  monitoring  reports  and  notifications 
of  non-compliance:  Director.  Water 
Division.  U.S.  Environmental 
Protection  Agency.  Region  10.  Attn: 
Water  Compliance  Section.  WD-135, 
1200  Sixth  Avenue  Seattle. 
Washington  98101.  (206)  442-1213. 

C.  Changes  from  Coveraged  Under 
Genera/  Permit  to  Coverage  Under 
Individual  Permits 

1.  The  Director  may  require  any 
permittee  discharging  under  the 
authority  of  this  permit  to  apply  for  and 
obtain  an  individual  NPDES  permit 
when  any  one  of  the  following 
conditions  exist. 

a.  The  discharge{s|  is  (are)  a 
significant  contributor  of  pollution. 

b.  The  permittee  is  not  in  compliance 
with  the  conditions  of  this  general 
permit. 

c.  A  change  has  occurred  in  the 
availability  of  the  demonstrated 
technology  or  practices  for  the  control  or 
abatement  of  pollutants  applicable  to 
the  point  source. 

d.  Effluent  limitation  guidelines  are 
promulgated  for  point  sources  covered 
by  this  permit. 

e.  A  Water  Quality  Management  Plan 
containing  requirements  applicable  to 
such  point  source  is  approved. 

f.  The  point  sources  covered  by  this 
permit  no  longer: 

(1)  Involve  the  same  or  substantially 
simitar  types  of  operations, 

(2)  Discharge  the  same  types  of 
wastes. 

(3)  Require  the  same  effluent 
limitations  or  operating  conditions,  or 
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(4)  Require  the  same  or  similar 
monitoring. 

g.  In  the  opinion  of  the  Director,  the 
discharges  are  more  appropriately 
controlled  under  an  individual  permit 
than  under  a  general  NPDES  permit. 

2.  The  Director  may  require  any 
permittee  authorized  by  this  permit  to 
apply  for  an  individual  NPDES  permit 
only  if  the  permittee  has  been  notified  in 
writing  that  an  individual  permit 
application  is  required. 

3.  Any  permittee  authorized  by  this 
permit  may  request  to  be  excluded  from 
the  coverage  of  this  general  permit  by 
applying  for  an  Individual  permit.  The 
owner  or  operator  shall  submit  an 
application  together  with  the  reasons 
supporting  the  request  to  the  Director  no 
later  than  90  days  after  the  effective 
date  of  the  permit. 

4.  When  an  individual  NPDES  permit 
is  issued  to  a  permittee  otherwise 
subject  to  this  general  permit,  the 
applicability  of  this  general  permit  to 
that  owner  or  operator  is  automatically 
terminated  on  the  effective  date  of  the 
individual  permit. 

Part  11.  Effluent  Limitations  and 
Monitoring  Requirements 

A  Definitions 

1.  "AAS"  means  atomic  absorption 
spectrophotometry. 

2.  "Authorized  additive"  means  any 
driUing  mud  additive  listed  in  Table  2  or 
authorized  for  discharge  under  Parts 

II  Bid.,  c.  or  f. 

3.  "Ballast  water"  means  seawater 
added  or  removed  to  maintain  the 
proper  ballast  floater  level  and  ship 
draft. 

4.  "bbl/hr"  means  barrels  per  hour. 
One  barrel  equals  42  gallons. 

5.  "Bilge  water"  means  water  which 
collects  In  the  lower  internal  parts  of  the 
drilling  vessel  hull. 

0.  "Biocide"  means  any  chemical 
agent  used  for  controlling  the  growth  of 
or  destroying  nuisance  organisms  (e.g.. 
bacteria,  algae,  and  fungi). 

7.  "Blowout  preventer  fluid  *  means 
fluid  used  to  actuate  hydraulic 
equipment  on  the  blowout  preventer. 

8.  "Boiler  blowdown"  means  the 
discharge  of  water  and  minerals  drained 
from  boiler  drums. 

9.  "Bulk  discharge  "  means  the 
discharge  of  more  than  100  barrels  in  a 
one-hour  period. 

10.  "Bypass  '  means  the  intentional 
diversion  of  waste  streams  from  any 
portion  of  a  treatment  facility  (see  Part 
IV.G). 

11.  "Cd"  means  cadmium. 

12.  "Cooling  water"  means  once- 
Ihrough  non-contact  cooling  water. 

13.  "Cuttings  '—sec  "Drill  cuttings". 


14.  "Daily  discharge"  means  the 
discharge  of  a  pollutant  measured 
during  a  calendar  day  or  any  24-hour 
period  that  reasonably  represents  the 
calendar  day  for  purposes  of  sampling 
For  pollutants  with  limitations 
expressed  in  units  of  mass,  the  "daily 
discharge"  is  calculated  as  the  total 
mass  of  the  pollutant  discharge  over  the 
day.  For  pollutants  with  hmilations 
expressed  in  other  units  of 
measurement,  the  "daily  discharge"  ta 
calculated  as  the  average  measurement 
of  the  pollutant  over  the  day. 

15.  "Deck  drainage"  means  all  waste 
resulting  from  platform  washings,  deck 
washings,  spills,  rainwater,  and  runoff 
from  curbs,  gutters,  and  drains  including 
drip  pans  and  wash  areas. 

16.  "Desalination  unit  wastes"  means 
wastewater  associated  with  the  process 
of  creating  freshwater  from  seawater. 

17.  "Diesel  oil"  means  the  class  of 
distillate  fuel  oil.  typically  used  in 
conventional  oil-based  drilling  fluids, 
which  contains  a  number  of  toxic 
pollutants.  For  the  purpose  of  this 
permit,  "diesel  oil"  includes  the  fuel  oil 
present  at  the  facility. 

18.  "Domestic  wastes"  includes 
wastes  from  showers,  sinks,  galleys,  and 
laundries. 

19.  "Drill  cuttings"  means  particles 
generated  by  drilling  into  subsurface 
geological  formations  and  carried  to  the 
surface  with  the  drilling  fluid. 

20.  "Drilling  Fluids  Toxicity  Test" 
means  a  bioassay  conducted  and 
reported  in  accordance  with  the 
following  bioassay  methodology: 
"Drilling  Fluids  Toxicity  Test"  EPA 
Industrial  Technology  Division.  May 
1985.  or  other  methods  approved  in 
advance  by  Region  10  that  produce 
results  which  will  assure  equivalent 
protection  levels. 

21.  "Drilhng  mud"  means  any  fluid 
sent  down  the  hole,  including  any 
specialty  products,  from  the  time  a  well 
is  begun  until  final  cessation  of  drilling 
in  that  hole.  It  also  includes  fluids  used 
in  workover  operations  involving 
driUing.  A  water-based  drilling  fluid  is 
the  conventional  drilling  mud  in  which 
water  is  the  continuous  phase  and  the 
suspending  medium  for  solids,  whether 
or  not  oil  is  present.  An  oil-based 
drilling  fluid  has  diesel,  crude,  or  some 
other  oil  as  its  continuous  phase  with 
water  as  the  dispersed  phase. 

22.  "Excess  cement  slurry"  means  the 
excess  cement  including  additives  and 
wastes  from  equipment  washdown  after 
a  cementing  operation. 

23.  "Exploratory"  operations  are 
limited  to  those  operations  involving 
drilling  to  determine  the  nature  of 
potential  hydrocarbon  reserves  and 
does  not  include  drilling  of  wells  once  a 


hydrocarbon  reser\'e  has  been  defined 
Exploratory  operations  also  include 
deep  siratigraphic  lest  wells. 

24.  "Fire  control  system  test  water" 
means  the  water  released  during  the 
training  of  personnel  In  fire  protection 
and  the  testing  and  maintenance  of  fire 
protection  equipment. 

25.  "CC"  means  gas  chromatography. 
"GC/MS"  means  gas  chromatography/ 
mass  spectrometry. 

26.  "Generic  drilling  muds"  or 
"generic  muds"  means  the  primary  mud 
types  which  have  been  evaluated  and 
authorized  by  EPA.  These  mud  types 
have  been  authorized  for  discharge  with 
limitations  on  composition  given  in 
Table  1.  A  list  of  authorized  specialty 
additives  is  given  in  Table  2- 

27.  A  "grab"  sample  is  a  single  sample 
or  measurement  taken  at  a  specific  lime 
or  over  as  short  a  period  of  time  as  Is 
feasible. 

28.  "Hg"  means  mercury. 

29.  "Interim  authorization"  means  a 
type  of  authorization  for  drilling  mud 
components  not  listed  in  Tables  1.  2,  or 
3.  An  interim  authorization  is  designed 
to  obtain  further  information  concerning 
the  toxicity  of  an  additive  or  mud.  The 
information  obtained  under  an  interim 
authorization  is  used  to  evaluate 
subsequent  requests  for  discharge 
authorization  of  a  mud  or  additive  and 
does  not  set  a  precedent  for  future 
authorization  of  a  particular  item. 

30.  "Ib/bbl"  means  pounds  per  barrel 

31.  "Maximum"  means  the  highest 
measured  discharge  or  pollutant 
concentration  in  a  waste  stream  during 
the  time  period  of  interest. 

32.  "Maximum  hourly  rate"  as  applied 
to  drilling  mud.  cuttings,  and  washwater 
means  the  greatest  number  of  barrels  of 
drilling  fluids  discharged  within  one 
hour,  expressed  as  barrels  per  hour. 

33.  "MGD"  means  million  gallons  per 
day. 

34.  "mg/kg"  means  milligrams  per 
kilogram. 

35.  '*mg/l"  means  milligrams  per  liter 

36.  "Mineral  oils  '  means  a  class  of 
low  volatility  petroleum  product. 
generally  of  lower  aromatic 
hydrocarbon  content  and  lower  toxicity 
than  diesel  oil. 

37.  "Mineral  oil  pilb"  (also  called 
mineral  oil  spots)  are  formulated  and 
circulated  in  the  mud  system  as  a  slug  in 
attempt  to  free  stuck  pipe.  Pills  generally 
consists  of  two  parts,  a  spotting 
compound  and  mineral  oil. 

3fl.  "Monitoring  month"  means  the 
period  consisting  of  the  calendar  weeks 
which  end  in  a  given  calendar  month- 

39.  "Monthly  average"  means  the 
average  of  "daily  discharges'*  over  a 
monitoring  month,  calculated  as  the  sum 
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of  all  "daily  discharges    measured 
durms^  a  monituring  month  divided  by 
ihe  number  of  'daily  discharses" 
measured  durmj?  that  month, 

40.  "Muds,  cuttings,  cement  at  sea 
floor  '  means  the  materials  discharged  at 
the  surface  of  the  ocean  floor  in  the 
early  phases  of  drilling  operations, 
before  the  well  casing  is  set.  and  during 
well  abandonment  and  plugging. 

41.  "NAA"  means  neutron  activation 
analysis. 

42.  "No  discharge  of  free  oil"  means 
that  waste  streams  that  would  cause  a 
film  or  sheen  upon  or  a  discoloration  of 
the  surface  of  the  receiving  water  or 
cause  a  sludge  or  emulsion  to  be 
deposited  beneath  the  surface  of  the 
water  or  upon  adjoining  shorelines  may 
not  be  discharged. 

43.  "No  discharge  of  diesel  oil"  in 
drilling  mud  means  a  determination  that 
diesel  oil  is  not  present  based  on  a 
comparison  of  the  gas  chromatogram 
from  an  extract  of  the  drilling  mud  and 
from  diesel  oil  obtained  from  the  dnlling 
ng  or  platform.  GC/MS  may  also  be 
used. 

44.  "Open  water"  means  less  than  25 
percent  ice  coverage  within  a  one  (1) 
mile  radius  of  the  discharge  site. 

45.  "Sanitary  wastes"  means  human 
body  waste  discharged  from  toilets  and 
urinals. 

46.  "Severe  property  damage"  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  facilities  which 
causes  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of 
natural  resources  which  can  reasonably 


be  expected  to  occur  in  the  absence  of  a 
bypass.  Severe  property  damage  does 
not  mean  economic  loss  caused  by 
delays  in  prnduclion. 

47.  "Site  '  means  the  single,  speciftc 
geographical  location  where  a  mobile 
drilling  facility  (jackup  rig.  semi- 
submersible,  or  arctic  mobile  ng) 
conducts  its  activity,  including  the  area 
beneath  the  facility,  or  to  a  location  on  a 
single  gravel  island. 

48.  "Slush  ice"  occurs  during  the 
initial  stage  of  ice  formation  when 
unconsolidated  individual  ice  crystals 
(frazil)  form  a  slush  layer  at  the  surface 
of  the  water  column. 

49.  "Stable  ire"  means  ice  that  is 
stable  enough  to  support  discharged 
muds  and  cuttings. 

50.  "Static  Sheen  Test"  means  those 
procedures  which  are  described  in  the 
draft  "Proposed  Methodology: 
Laboratory  Sheen  Tests  for  the  Offshore 
Subcategory.  Oil  and  Gas  Extraction 
Industry."  prepared  by  Technical 
Resources,  Inc.,  April  10. 1963,  and  EPA. 
Region  lO's  "interim  Guidance  for  the 
Static  (Laboratory)  Sheen  Test,"  January 
10,  19&4. 

51.  "Test  fluid"  means  the  discharge 
which  would  occur  should  hydrocarbons 
be  located  during  exploratory  drilling 
and  tested  for  formation  pressure  and 
content.  This  would  consist  of  fluids 
sent  downhole  during  testing  along  with 
water  and  particulate  matter  from  the 
formation. 

52.  "Unstable  or  broken  ice 
conditions"  means  greater  than  25 
percent  ice  coverage  within  a  one  (1) 


mile  radius  of  the  discharge  site  after 
spring  breakup  or  after  the  start  of  ice 
formation  in  the  fall,  but  not  stable  ice. 

53.  "Upset"  means  an  exceptional 
incident  in  which  there  is  unintentional 
and  temporary  noncompliance  with 
technology-based  permit  effluent 
limitations  because  of  factors  beyond 
the  reasonable  control  of  the  permittee. 
An  upset  does  not  include 
noncompliance  to  the  extent  caused  by 
operational  error,  improperly  designed 
treatment  facilities,  inadequate 
treatment  facilities,  lack  of  preventive 
maintenance,  or  careless  or  improper 
operation  (see  Part  IV.H). 

54.  "Water  depth"  means  the  depth  of 
Ihe  water  between  the  surface  and  the 
seafloor  as  measured  at  mean  lower  low 
water  (0.0(. 

55.  "XFA  '  means  x-ray  fluorescence 
analysis. 

56.  "96-hr  LC50  ■  means  the 
concentration  of  a  test  material  that  is 
lethal  to  50  percent  of  the  lest  organisms 
in  a  bioassay  after  90  hours  of  i^nstanl 
exposure. 

B.  Driiling  Mud  and  Drill  Cuttings  and 
Washwater  (Discharges  001  and  002). 

1.  General  Requirements 

Such  discharges  shall  be  limited  and 
monitored  by  Ihe  permittee  in 
accordance  with  Parts  U.B.2..  U.BJ.,  ILR. 
m.,  and  Ihe  following  requirements.  The 
requirements  apply  to  each  of  the 
discharges  except  where  otherwise 
noted. 


Etfhjeri;  Cta'acrenstic 


Dnling  mud  consuuents . 

^'<r*i  fate  Warer  Depth:  ■ 

0-2m  

>2-5m      ,,„ 

>S-20m 

>20m      _„_ 

>  20-40m „ 

>40m  


Toiai  *oojme  (bbl/month) 

Free  oi\  , 


Ori  based  'lu-ds 

Oil  cor.teoi  o(  cuttings 

i>esei  Q.I  cor.ieni 

■^q  and  Cd  content  of  bante.. 


Cnemtcal  .ri.enlo'V      -■ 
WetalS  m  dnTftog  mud 


Oil  content  ol  dnibng  mud... 
Toxicity  ot  dnling 


Di8ctiai9*  UmttaHon 


Generic  muds,  authonzed  add»- 
Uves.  and  mtneral  oA  pdis. 

No  di8cri«rQe™__„ 

250  bW/hf 

500  bbt/lv 


No  discharge  ot  diesei  oi 

t   mg/kg  Hg.  3  Mg/kg  Cd.  dry 


MonMonng  Regurements 


Meaaurament  Frequency 


Hourly  during  diecharge^ 


Only,  and  before  bulk  discharges 


See  Pan  M.BJ.a 
See  Pan  it  Bia . 
See  Part  ll.aui ... 


Once  per  weM.... 


Once  per  mud  system... 

See  Part  lis M 


See  Part  II AJi... 


See  Part  li  Ell.i„ 


Sample  Type/Method 


('» 

Estimate... 


Calculated  from  r^otfty 
Grab/Static  Sheen  Teal 


Gnfe/OC_ 
AA8 


W- 


Reportad  Valuesfs) 


Maximum  iNxirly  n 


Momhty  total 
NurrtMr  o(  days  shetm 
observed 


Presence  or  absence. 
Concentrations  |mg/ 

kg.  dry  w1). 
(•) 

ConcentrBtiOftt  mg/kg 
drywt). 

QS-^LCSa 


'  See  ogfts  i|  9  |  j..g    ^pd  i 

-■  Ma  '^Tsu-r.  tte«,  rate  ot  •^tal  mids  and  cutNnQS  (Oschaiges  001  and  002)  *ilo  walsrs  of  grven  depths  and  under  water  conditions. 
.,.^''*f.',°^!'^trir'L'?^  ^•^f'*^  ■«  *«!!^  »o  (faeharqes  (rom  no  more  (net  f«/e  »e<ts  et  a  smgte  dnllM  sNeit  a  step-oot  ikick-off)  mR  « (Mled  horn  a  previously 

■1^0  *et)  rv3w  tne  5!ec^oui  weB  18  counted  as  anew  w^  Requests  10  discharoe  the  waBieafriOTir--- -^--^ •*-___'.       _.  -*'  » 

:ase  Dycase  t>asi^ 

•  Waivers  rray  oe  granted  r  some  :asfs  {See  Part  U  Bl.g). 

■■  See  Part  i'  C  I  r. 


1  fhre  wells  par  sue  WIN  be  considered  bv  the  Dvecior  on 
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a.  Prohibition  on  the  discharge  of  all 
oil-based  muds,  diesel  oil,  and  cuttings 
with  an  oil  content  greater  than  W 
percent.  The  discharge  of  oil-based 
drilling  muds  (containing  oil  as  the 
continuous  phase  with  water  as  the 
dispersed  phase)  is  prohibited. 

In  addition,  the  discharge  of  cuttings 
containing  more  than  10  percent  oil  by 
weight  is  prohibited.  Analysis  is 
required:  (a)  Daily  at  the  time  that  oil- 
based  drilling  fluids  or  oil  additives 
(except  those  containing  diesel  oil)  are 
used;  |b]  daily  at  the  time  thai  drilling 
fluids  could  be  contaminated  with 
hydrocarbons  from  the  formation:  and 
(c)  immediately  on  any  sample  that  has 
violated  the  Static  Sheen  Test  if  a 
discharge  has  occurred.  The  method  of 
analysis  shall  be  that  listed  for  oil  and 
grease  in  40  CFR  Part  136.  or  the  retort 
distillation  method  for  oil  (American 
Petroleum  institute.  Recommended 
Practice  13B.  1980).  The  results  of  each 
analysis  shall  be  provided  to  ihe 
Director  by  written  report  within  45 
days  following  sample  collection. 

The  discharge  of  water-based  drilling 
muds  which  have  contained  diesel  oil  or 
of  cuttings  associated  with  any  muds 
which  have  contained  diesel  oil  Is  also 
prohibited.  Compliance  with  the 
limitation  on  diesel  oil  shall  be 
demonstrated  by  gas  chromatography 
(CC)  analysis  of  drilling  mud  collected 
from  (he  mud  used  at  the  greatest  well 
depth  ("end-of-well"  sample)  and  of  any 
muds  or  cuttings  which  fail  the  daily 
Static  Sheen  Test  {Part  Il.B.l.b.  below). 
In  all  cases,  the  determination  of  the 
presence  or  absence  of  diesel  oil  shall 
he  based  on  a  comparison  of  the  CC 
spectra  of  the  sample  and  of  diesel  oil  in 
storage  at  the  facility.  The  method  for 
CC  analysis  shall  be  that  described  in 
"Analysis  of  Diesel  Oil  in  Drilling  Fluids 
and  Drill  Cuttings"  (CENTEC.  1985] 
available  from  EPA.  Region  10.  Cas 
chromolography/mass  spectrometry 
(GC/MS)  may  be  used  if  an  instance 
should  arise  where  the  operator  and 
EPA  determine  that  greater  resolution  of 
the  drilling  mud  "fingerprint"  is  needed 
for  a  particular  drilling  mud  sample. 

The  end-of-well  analysis  for  diesel  oil 
shall  be  done  in  coniunction  with  the 
end-of-well  analyses  required  in  Part 
II.B.l.i.  The  results  and  raw  data. 
including  the  spectra,  from  the  CC 
analysis  shall  be  provided  to  the 
Director  by  written  report  (1)  within  30 
days  of  a  positive  result  with  Ihe  Static 


Sheen  Test  when  a  discharge  has 
occurred,  or  (2)  for  the  end-of-well 
analysis,  within  45  days  of  well 
completion. 

b.  No  discharge  of  free  oil.  Tliere  shall 
be  no  discharge  of  free  oil  as  a  result  of 
the  discharge  of  drill  cuttings  and/or 
drilling  muds.  The  permittee  shall 
perform  the  Static  Sheen  Test  on 
separate  samples  of  drilling  muds  and 
cuttings  on  each  day  of  discharge  and 
prior  to  bulk  discharges.  The  test  shall 
be  conducted  in  accordance  with 
"Proposed  Methodology:  Laboratory 
Sheen  Tests  for  the  Offshore 
Subcategory.  Oil  and  Gas  Extraction 
Industry"  (i*etrazzuolo.  1983)  and  EPA, 
Region  lO's  "Interim  Guidance  for  the 
Static  (Laboratory)  Sheen  Test."  The 
discharge  of  drilling  muds  or  cuttings 
which  fail  the  Static  Sheen  Test  is 
prohibited. 

Whenever  muds  or  cuttings  fail  the 
Static  Sheen  Test  and  a  discharge  has 
occurred  in  the  past  24  hours,  the 
permittee  is  required  to  analyze  an 
undiluted  sample  of  Ihe  material  which 
failed  the  lest  to  determine  the  presence 
or  absence  of  diesel  oil.  The 
determination  and  reporting  of  results 
shall  be  performed  according  to  Part 
Il.B.l.a.  above. 

c.  Certification  of  discharge  of 
authorized  muds  and  additives.  The 
permittee  is  required  to  certify  at  the 
lime  coverage  is  requested  under  the 
general  permit  that  only  generic  muds 
and  authorized  additives  (Part  II.B.l.d.). 
mineral  oil  pills  [Part  UB.l.e.),  or  muds, 
additives  authorized,  and  mineral  oil 
pills  in  accordance  with  Pari  IIBlf.  will 
be  discharged 

d.  Generic  drilling  muds  and 
authorized  additives.  Only  generic 
drilling  muds  and  authorized  additives 
shall  be  discharged.  The  generic  mud 
types  which  have  been  authorized  for 
discharge  are  given  in  Table  1.  with 
specified  limitations  on  composition.  A 
list  of  additional  authorized  mud 
additives  is  given  in  Table  2. 

Additives  listed  in  Table  2  may  be 
discharged  at  the  speciHed  maximum 
allowable  concentrations  in  Generic 
Muds  Nos.  2  through  6  without  prior 
aulhorization  from  Region  10.  Only 
those  additives  so  designated  may  be 
discharged  in  Generic  Mud  No.  1. 

e.  Authorization  to  discharge  mineral 
oil  pills  listed  in  Table  3.  The  discharge 
of  residual  amounts  of  mineral  oil  pills 
(mineral  oil  plus  additives)  is  authorized 
by  this  permit  provided  that  the  mineral 
oil  pill  and  at  least  a  50  bbl  buffer  of 


driiling  fluid  on  either  side  of  the  pill  are 
removed  from  the  circulating  drilling 
fluid  system  and  nol  discharged  to  the 
waters  of  Ihe  United  Stales.  In  the  event 
thai  more  than  one  pill  is  applied  to  a 
single  well,  the  previous  pill  and  btiffer 
shall  be  removed  prior  to  application  of 
a  subsequent  pill.  Residual  mineral  oil 
concentration  in  the  discharged  mud 
shall  nol  exceed  2%  v/v  (API  Retort 
Test).  The  discharged  mud  must  comply 
with  all  permit  conditions,  including  no 
discharge  of  free  oil. 

Mineral  oil  pills  which  have  been 
authorized  are  given  in  Table  3.  None  of 
the  mineral  oil  pills  listed  on  Tafile  3 
may  be  discharged  in  Generic  Mud  No. 
1. 

Should  drilling  mud  containing 
residual  mineral  oil  pill  (after  pill  and 
buffer  removal)  be  discharged  the 
following  information  shall  be  reported 
within  60  days  of  discharge: 

(1 )  Dales  of  pill  application,  recovery. 
and  discharge: 

(2)  Results  of  the  Drilling  Fluids 
Toxicity  Test  on  samples  of: 

(a)  The  mud  before  each  pill  is 
added  and 

(b)  The  mud  after  removal  of  each 
pill  and  buffer  (taken  when  residual 
mineral  oil  pill  concentration  is 
expected  to  be  greatest): 

(3)  Spotting  compound  and  mineral  oil 
products  used; 

(4)  Volumes  of  spotting  compound, 
mineral  oil,  water,  and  barite  in  Ihe  pill: 

(5)  Total  volume  of  mud  circulating 
prior  to  pill  application,  volume  of  pill 
formulated,  and  volume  of  pill 
circulated; 

(6)  Volume  of  pill  recovered,  volume 
of  mud  buffer  recovered,  and  volume  of 
mud  circulating  after  pill  and  buffer 
recovery: 

(7)  Percent  recovery  of  Ihe  pill 
(include  calculations): 

(8)  Estimated  concentrations  of 
residual  spotting  compound  and  mineral 
oil  in  the  sample  of  mud  discharged,  as 
determined  from  amounts  added  and 
total  mud  volume  circulating  prior  to  pill 
application: 

(9)  Measured  oil  content  of  the  mud 
samples,  as  determined  by  the  API 
retort  method:  and 

(10)  An  intemization  of  other  drilling 
fluid  specialty  additives  contained  in  the 
discharged  mud. 

f.  Authorization  to  discharge  drilling 
muds,  additives,  and  mineral  od  pills 
not  listed  in  Tables  1.  2,  or  3.  The 
discharge  of  drilling  muds  containing 
any  additive  or  component  (including 
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mineral  oi!  plli  packages)  not  allowed 
under  parts  U.B.I,  d.  or  e.  shall  require 
authonzafion  by  Region  W  prior  io 
discharse.  In  the  authorization  process. 
Region  10  will  evaluate  whether  the 
requested  additives  or  components  may 
cause  the  dnlhng  mud  to  violate  the  96- 
hour  LC50  toxicity  Hmitation  of  30,000 
ppm  (for  Mysidopsis  babia)  on  the 
suspended  particulate  phase.  In 
evaluating  a  request  for  authorization. 
toxicity  IS  assumed  to  be  additive  for 
muds  and  additives,  mcludmg  mineral 
oil  pills.  Aulhonzation  will  be  granted 
only  for  drilling  muds  (including  all 
components  and  additives)  which  are 
less  toxic  than  the  30.000  ppm  toxicity 
cr.tenon.  toxicity  is  inversely  reiated  to 
the  LC50,  therefore  no  dnlhng  fluids  or 
additives  authorized  may  have  an  LC50 
lower  than  the  specified  mmimum  LC50. 
Discharges  of  mineral  oii  pills 
authorized  under  this  paragraph  must 
comply  with  the  provisions  of  Part 
lIBle, 

The  permittee  shall  supply  the 
information  hsTed  below  to  Region  10 
and  shall  submit  it  with  the  information 
required  by  Part  l.B. 

(1)  Approximate  date  and  duration  of 
proposed  discharge, 

(2)  Bioassay  testing  and  reporting  of 
results  m  accordance  with  the  Drilling 
Fluids  Toxicity  Test  or  other  procedures 
approved  in  advance  by  Region  10  that 
produce  results  which  will  assure 
equivalent  protection  levels.  Additives 
m.ay  be  tested  with  this  meihodoiogy  in 
a  standard  reference  mud.  a  generic 
mud,  or  in  the  proposed  drilling  mud 
system.  The  bioassay  report  shail 
specify  the  concentration  of  each 
constituent  in  the  tested  drilling  fluid. 
Bioassay  reports  shall  include  whenever 
possible  toxicity  values  for  the  base  of 
r^^fprenre  muds.  Region  10  recognizes 
that  such  data  may  not  be  available  in 
all  instances. 

(3)  Chemical  characterization  of  the 
drilling  mud.  authorized  additive  or 
mineral  oil  pill;  estimate  of  total  amount 
required  for  any  particular  well. 
requested  application  rate  (Ib/bbI  or 
percent  by  volume)  in  the  dniling  mud. 
For  the  particular  well  under 
consideration,  a  description  of  drilling 
mud  type  and  list  of  other  additives 
(including  additives  listed  on  Tables  2  or 
3).  including  concentrations  (Ib/bbI  or 
percent  by  volume)  likely  to  be  present 
in  the  drilling  mud. 

Additives  may  be  authorized  on  an 
interim  basis  at  the  discretion  of  Region 
10.  if  preliminary  bioassay  data  and 
other  information  are  submitted  and 
appear  acceptable  in  light  of  the 
foregoing  criteria,  but  the  Director 
determines  that  additional  information 
is  required.  The  requested  additional 


information  may  include  bioassay  data 
on  a  used  drillmg  mud  sample 
containing  the  requested  additive. 

Region  10  will  also  consider  any  cost 
information  provided  by  permittees  as 
part  of  its  evaluations. 

Drilling  muds,  additives,  or  mineral  oil 
piits  not  authorized  under  Parts  II.B.I.d.. 
e..  or  f-.  may  be  requested  by  means  of 
an  individual  permit  or  modification  of 
the  general  permit. 

g.  Mercury  and  cadmium  content  of 
baritp.  The  permittee  shall  not  discharge 
a  dnlling  mud  to  which  barite  was 
added  if  such  barite  contained  mercury 
in  excess  of  1  mg/kg  or  cadmium  in 
excess  of  3  mg/kg  (dry  weight  basis). 
The  permittee  shall  analyze  a 
representative  sample  of  stock  barite 
once  prior  to  dnlUng  each  well  and 
submit  the  results  for  lota!  mercury  and 
total  cadmium  in  the  Discharge 
Monitonng  Report  upon  well 
completion.  If  more  than  one  well  is 
dniled  at  a  site,  new  analyses  are  not 
required  for  subsequent  wells  if  no  new 
supplies  of  barite  have  been  received 
since  the  previous  analysis.  In  this  case. 
the  DMR  should  state  that  no  new  bante 
was  received  since  the  last  reported 
analysis.  Analyses  shall  be  conducted 
by  absorption  spectrophotometry  and 
results  expressed  as  mg/kg  (dry  weight) 
of  barite. 

If  the  permittee  is  unable  to  comply 
with  this  provision  due  to  the  lack  of 
availability  of  barile  which  meets  the 
above  limitations,  the  Director  may,  on  a 
case-by-case  basis,  allow  the  discharge 
of  barite  which  exceeds  these 
limitations.  Prior  to  discharge  the 
permittee  shall  demonstrate  on  the 
satisfaction  of  the  Director  that  barite 
which  meets  the  limitations  is 
unavailable  and  shall  provide  the  results 
of  analyses  of  the  substitute  barite.  The 
substitute  barite  shall  not  exceed  3  mg/ 
kg  mercury  and  5  rag/kg  cadmium  (dry 
weight). 

h.  Chemical  inventory.  For  each  mud 
system  discharged,  the  permittee  shall 
maintain  precise  chemical  inventory  of 
ail  constituents  added  downhole. 
including  all  drilling  mud  additives  used 
to  meet  specific  drilling  requirements. 
The  permittee  shall  report  the  following 
for  each  mud  system:  (1)  Generic  mud 
type  (from  Table  1).  (2)  name  and  total 
amount  (volume  or  weight)  of  each 
constituent  in  discharged  mud.  (3)  the 
total  volumes  of  mud  created  and  added 
downhole.  and  (4)  maximum 
concentration  of  each  constituent  in  the 
discharged  mud.  In  addition,  for  each 
mud  system  discharged,  the  permittee 
shall  report  (5)  the  total  volumes  of  mud 
discharged,  and  (6)  the  estimated 
amount  of  each  constituent  discharged. 


The  inventory  shall  be  submitted  within 
45  days  following  well  completion. 

i.  Chemical  analysis.  The  permittee 
shall  analyze  each  discharged  mud 
system  containing  a  mineral  oil  lubricity 
and/or  spotting  agent.  Samples  shall  be 
collected  when  the  mineral  oil  additive 
concentration  is  at  its  maximum  value. 
If  no  mineral  oil  is  used,  the  analysis 
shall  be  done  on  a  drilling  mud  sample 
collected  from  the  mud  system  used  at 
the  greatest  well  depth.  All  samples 
shall  be  collected  prior  to  any 
predilution.  Each  drilling  mud  sample 
shall  be  of  sufficient  size  to  allow  for 
both  the  chemical  testing  described  here 
and  the  bioassay  testing  described 
below  in  Part  II.B.l.j. 

The  chemical  analysis  of  the  drilling 
mud  shall  include  the  following  metals: 
barium,  cadmium,  chromium,  copper. 
mercury,  zinc,  and  lead.  The  total 
concentration  shall  be  reported  for  each 
metal  and  shall  be  obtained  by  the 
methods  given  in  40  CFR  Part  136  with 
the  exception  of  barium.  Neutron 
activation  analysis  (NA/\)  or  x-ray 
fluorescence  analysis  (XFA)  shall  be 
used  for  total  barium.  Flame  or 
flameless  atomic  absorption 
spectrophotometry  (AAS)  shall  be  used 
for  mercury,  cadmium,  copper,  zinc  and 
lead.  Either  NAA  or  AAS  may  be  used 
for  chromium.  The  results  shall  be 
reported  in  "mg/kg  of  whole  mud  (dry 
weight)."  and  the  moisture  content 
(percent  by  weight)  of  the  original 
drilling  mud  sample  shall  be  reported. 

In  addition,  permittees  shall  analyze 
mud  samples  for  oil  content  (percent  by 
weight  and  by  volume).  The  analytical 
method  shall  be  the  retort  distillation 
method  for  oil  (American  Petroleum 
Institute.  Recommended  Practice  13B, 
1980).  -->       .-^ 

Results  of  chemical  analyses  shiLL)ie 
submitted  within  45  days  following  well 
completion.  Results  shall  be  submitted 
with  the  end-of-well  chemical  inventory. 
Part  II.B.l.h.,  and  shall  identify  the 
corresponding  mud  system  from  the  end- 
of-well  inventory. 

This  requirement  may  be  discontinued 
if  EPA  determines  that  additional  data 
collection  is  unnecessary. 

j.  Bioassay  test.  The  permittee  sh;ill 
complete  one  bioassay  test  on  each 
discharged  mud  system  where  a  mineral 
oil  lubricity  or  spotting  agent  is  used.  If 
no  mineral  oil  is  used,  the  bioassay  test 
shall  be  conducted  on  the  drilling  mud 
sample  collected  for  end-of-well 
chemical  analysis.  Each  sample  shall  be 
a  representative  subsample  of  that 
collected  for  chemical  analysis  in  Pari 
II.B.l.j.  above.  The  testing  and  reporting 
of  results  shall  be  in  accordance  with 
the  Drilling  Fluids  Toxicity  Test  or  other 
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procedures  approved  in  advance  by 
EPA.  Region  10. 

Results  of  the  bioassay  testing  shall 
be  reported  together  with  the  end-of- 
well  chemical  inventory  and  chemical 
analysis  results  of  Parts  ll.B.l.h.  and  i. 
Results  are  due  within  45  da>  s  following 
well  completion. 

This  requirement  may  be  discontinued 
if  EPA  determines  that  additional  data 
collection  is  unnecessary. 

2.  Depth-Related  Requirements 

The  total  drilling  muds,  drill  cuttings, 
and  washwater  discharge  rate  shall  not 
exceed:  (a)  1000  bbl/hr  in  water  depths 
exceeding  40  m.  (b)  750  bbl/hr  in  water 
depths  greater  than  20  m  but  not 
exceeding  40  m,  (c)  500  bbl/hr  in  water 
depths  greater  than  5  m  but  not 
exceeding  20  m.  (d)  250  bbl/hr  In  water 
depths  greater  than  2  m.  but  not 
exceeding  5  m,  and  (e)  discharge  of 
muds  and  cuttings  are  prohibited 
between  the  shore  (mainland  and 
island)  and  the  2  m  isobath. 

3.  Area  and  Seasonal  Requirements 

a.  Discharge  is  not  authorized  within 
1000  m  of  the  Slefansson  Sound  Bmdder 
Patch,  or  between  individual  units  of  the 
patch  where  the  separation  between 
units  is  greater  than  2000  m  but  less  than 
5000  m.  The  Boulder  Patch  is  defined  as 
an  area  which  has  more  than  10  percent 
of  a  one-hundred-square-mcfer  area 


covered  by  boulders  to  which  kelp  is 
attached. 

b.  During  open-water  conditions, 
discharge  in  the  area  from  the  2  to  20  m 
isobaths  shall  be  released  no  deeper 
than  1  m  below  the  surface  of  the 
receiving  water. 

c.  During  unstable  or  broker)  ice 
conditions,  the  following  conditions 
apply  for  discharges  shoreward  of  the  20 
meter  isobath: 

(1)  Discharge  shall  be  prediluted  to  9:1 
(seawater.  drilling  muds  and  aitting.s]. 

(21  Environmental  monitoring  is 
required  as  specified  in  Part  II.B.4 
below. 

d.  During  stable  ice  conditions,  unless 
authorized  otherwise  by  the  Director. 
the  following  conditions  apply: 

(1)  Discharges  shall  be  to  above-ice 
locations  and  shall  avoid  to  (he 
maximum  extent  possible  areas  of  sea 
ice  cracking  or  maior  stress  fracturing. 

(2)  Predilution  and  flow  rate 
restrictions  do  not  apply. 

4.  Enviroiunenlal  Monitoring 
Requirements 

Monitoring  is  required  in  three  general 
areas,  which  have  been  identified  as 
requiring  further  information  on  the  fate 
and.  in  some  cases,  the  effects  of 
discharged  drilling  muds.  Tliese  areas 
are;  (1)  Open  water  in  water  depths 
from  2-5  m.  (2)  below-ice  to  water 
depths  shallower  than  20  m,  and  (3) 
within  1.000  m  of  an  area  of  biological 


concern  ().e..  as  identified  in  the  Final 
F.n\'ironmenl9l  Impact  Statement  for 
Lease  Sale  97|.  The  specifics  of  each 
monitoring  program,  including  survey 
design,  analytical  techniques. 
participants,  and  reporting 
requirements,  will  be  determined  by  the 
Director  in  consultation  with  the 
Regional  Environmental  Supervisor  of 
the  Alaska  Department  of 
Envirormientai  Conservation  and  the 
permittee.  Such  monitoring  shall  include. 
but  not  be  limited  lo,  relevant 
hydrographic.  sediment  hydrocarlx>n< 
and  heavy  metal  data  from  surveys 
conducted  before  and  during  drilling 
mud  disposal  operations  and  up  to  at 
least  one  year  after  drilling  operations 
cease. 

The  results  of  (he  initial  monitoring 
surx'ey  in  areas  of  biological  concern 
shall  be  made  available  for  review  prior 
to  any  authorization  of  subsequent 
disposals  into  similar  areas  w  ith 
significant  biological  communities. 

Information  related  to  the  effects  of 
island  construction  and  erosion  will  be 
considered  but  wilt  not  in  itself  be 
sufficient  to  make  the  above 
determination. 

C.  Deck  Drainage,  Sanitary  Wastes,  and 
Domestic  Wastes  (Discharges  003-005) 

These  discharges  shall  be  limited  and 
monitored  by  the  permittee  in 
accordance  with  Parts  U.F..  III.  and  the 
following  requirements: 


Oisctiarge  Limitation 

Sampte  Type/Method 

Reported  Vatue(s) 

All  OtscTiargea  <003-005^  Flow 

raiB 
Oech  Oainage  (003) ':  Free  oil .. . 

Sanitafy  Wasifts  f004)  ■;  SoMs 

No  visibte  sheen 

No  floating  soHds _... 

As  doee  as  possible  to.  but  no 
ieselhan.  1.0  mg/i. 

Number  o(  days  sheen 

Pa^                        

water  ■-                                     1     obseraed. 
Obsofvalion  • ■  Number  ot  days  soWs 

observed. 

'  Area  drains  tor  either  wnhdown  water  or  rartalt  that  may  be  contamtnaied  with  o<i  and  grease  shall  t>e  separated  from  those  wee  drains  ifut  woiM  not  t>e 
coniaminaied-  Any  deck  dwinaqe  wheh  is  comminglod  wrth  ott>er  wastes  poor  to  discharge  shad  be  subtecl  at  the  poinl  ot  disctrarge  to  the  most  stnngent  o*  the 
limitat>ons  on  the  irylrvidiMl  eWiMnts. 

*  II  discharge  occurs  dunog  tiroken,  unstable,  or  stable  ice  corvVUons,  the  sample  type/method  shall  be  "Grab/Static  Sheen  Test" 

■  Any  fatality  using  a  manne  sanrtatKsn  device  (MSD)  ttiat  comptws  wnh  poHulwn  control  standards  and  reguiatiorw  under  soclwn  312  of  the  Act  shall  be  deemed 
to  tw  m  compliance  with  the  limrtabons  for  ttw  outfall  until  such  time  as  the  device  is  replaced  or  is  found  not  to  comply  wan  such  standards  and  regulaiiorw.  Tne 
MSO  Shalt  be  tested  yearty  tor  proper  operation  and  test  results  maintained  at  the  faolity  in  cases  where  sannary  and  dom-^tic  wastes  are  mixed  pnor  to  <taicrwrge. 
and  samplir^  of  me  swutwy  waste  component  streem  is  mteasCiie,  tt>e  discharge  may  be  sampled  alter  moang  In  such  cases,  tfw  dscharge  hmrtations  tor  sarvtary 
wastes  shoN  apply  10  the  mixed  waste  slreem 

*  Moortonng.  by  visual  observation  of  the  surface  of  the  receiving  water  in  the  vanry  ot  the  outfaiils),  shall  be  done  dunng  dayWghi  at  i  time  of  maximum 
estimated  dttctwge. 

*  Th«  hfiHtation  appNes  only  to  laclibes  continuously  manned  by  ten  (10)  or  more  persons. 

*  Residual  chlonne  may  be  monitored  according  to  test  prcx»dures  approved  under  40  CFR  Part  136  or  using  a  Hach  Tost  K.t  capable  of  measuring  tree  a*onne 
m  the  range  0-3  5  mg/l  wrth  a  sensitivity  of  0  1  mg/l  or  be\\er. 


D.  Miscellaneous  Discharges 
(Discharges  006-014} 

General  Requirements 

The  following  limitations  and 


monitoring  requirements  in  addition  to 
those  in  Parts  11. F.  and  (U.  apply  to  these 
discharges: 
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OutfaN/Etfluent  Cha/aclertstK; 

Oscfia/ge  Unxlalion 

Monitonng  HoguiramenU 

Reponed  Value(s) 

All  discharges  (006-014); 

Flow  rate  (MGD) _. 

MonlWy 

(techarjes    or    onc«/day    tor 
continuous  discnargaa. 

Estimate  .  , 

Visual/ Bfteon  on  rBcaiving  water  .... 

Monthly  sveraga. 
Uq  o(  day*  sttean 
observed. 

Nolraeotl 

a.  Bilge  water  (012]  shall  be  processed 
through  an  oil-water  separator  prior  to 
discharge.  If  discharge  of  bilge  water 
occurs  during  broken,  unstable,  or  stable 
ice  conditions,  the  sample  type/method 
used  to  determine  compliance  with  the 
no  free  oil  limitation  shall  be  "Grab/ 
Static  Sheen  Test." 


b.  The  permittee  shall  maintain  an 
inventory  of  the  quantities  and  rates  of 
chemicals  [other  than  water  or 
seawater)  added  to  cooling  water  (010) 
and  desalination  (006)  systems.  The 
inventory  shall  be  submitted  with  the 
monthly  Discharge  Monitoring  Report. 


£.  Test  Fluids  f Discharge  015) 
General  Requirements 

This  discharge  shall  be  limited  and 
monitored  by  the  permittee  in 
accordance  with  Parts  UF.,  III.  and  the 
following  requirements.  Samples  when 
required  shall  be  collected  prior  to 
discharge. 


Outfall /Emuent  Cnaractensftc 

Monrtonr^g  Requirements 

Discharge  UmrtaOon 

Measurement  Frequency 

Sample  Type/Method 

Reponed  Vatue(s) 

Volumo  (bbl) 

Once/dtech»9e 

Onc8/dncharga..__ 

Once/dtecharfls,          

Onc«/disctiarge 

PjttifTUlA 

Free  ort  , _, 

Hn  fmnnil 

Vtsual/Sheen  on  racaMng  water ... 

Grab 

Grab 

Numtier  ot  ftmes 

Sheen  oOserved 
Monihry  maximum  arvd 

avfl. 
PM. 

O'i  gryj  grease       _,. „. 

pH         ,                     

72   mg/1    daily   max.    48  mg/l 

monthly  avg. 
6.5-8.5» 

0«4-ba5«J  fluids 

'  Votume  will  be  reported  as  tne  rHjmoef  o(  Darrets  o(  ttjids  sent  downhole  dunng  lestirw  and  me  number  of  barrets  dtscharoed  The  chemical  composition  of  the 
» Any  spe"!  acKjic  test  *i^..as  snati  De  oeolralized  be'ore  discharge  such  that  the  pH  at  the  poiot  of  dtscharge  shall  rx>l  be  less  than  6  5  or  greater  than  B  5 


F.  Other  Discharge  Limitations 

1.  Floating  Solids.  Visible  Foam,  or  Oily 
Wastes 

There  shall  be  no  discharge  of  floating 
solids  or  visible  foam  in  other  than  trace 
amounts,  nor  of  oily  wastes  which 
produce  a  sheen  on  the  surface  of  the 
receiving  water. 

I.  Applicable  Marine  Water  Quality 

Criteria 

There  shall  be  no  discharge  of  any 
constituent  m  concentrations  which 
exceed  applicable  marine  water  quality 
criteria  after  allowance  for  initial 
mixing.  Initial  mixing  in  federal  waters 
15  defined  at  40  CFR  §  227.29  and  federal 
marine  water  quality  criteria  at  45  FR 
"9318,  28  November  1980  and  in 
subsequent  updates  in  the  Federal 
Register. 

3.  Highly  Toxic  Compounds  and 
Materials 

There  shall  be  no  discharge  of  diesel 
oil.  halogenated  phenol  compounds, 
trisodium  nilrilotriaceiic  acid,  sodium 
chromate  or  sodium  dichromate. 

4.  Surfactants.  Dispersants,  and 
Detergents 

The  discharge  of  surfactants, 
dispersants.  and  detergents  shall  be 


minimized  except  as  necessary  to 

comply  with  the  safety  requirements  of 
the  Occupational  Health  and  Safety 
Administration  and  the  Minerals 
Management  Service.  The  use  of 
dispersants  in  marine  waters  in 
response  to  oil  or  other  hazardous  spills 
are  not  covered  by  this  permit.  See  also 
Part  III-I. 

Part  III,  MunitnriniJ.  Recording,  and 
Reporting  Requirements 

A.  Representative  Sampling 

Samples  taken  in  compliance  with  the 
monitoring  requirements  established 
under  Part  11  shall  be  collected  from  the 
effluent  stream  prior  to  discharge  into 
the  receiving  waters.  Samples  and 
measurements  shall  be  representative  of 
the  volume  and  nature  of  the  monitored 
discharge. 

B.  Monitoring  Procedures 

Monitoring  must  be  conducted 
according  to  test  procedures  approved 
under  40  CFR  Part  136.  unless  other  test 
procedures  have  been  specified  in  this 
permit. 

C.  Reporting  of  Monitoring  Results 

The  permittee  shall  be  responsible  for 
submitting  monitoring  results  monthly 
during  ihe  lime  of  discharge. 


1.  The  e^uent  monitoring 
requirements  in  this  permit  shall  take 
effect  upon  commencement  of  discharge. 
Monitoring  results  shall  be  summanzed 
each  month  on  a  Discharge  Monitoring 
Repori  (DMR)  form  (EPA  No.  3320-1). 
The  reports  shall  be  submitted  monthly 
and  are  to  be  postmarked  by  the  10th 
day  of  the  following  month.  Legible 
copies  of  these,  and  ail  other  reports, 
shall  be  signed  and  certiHed  in 
accordance  with  the  requirements  of 
Part  V.H.  Signatory  Requirements,  and 
submitted  to  EPA  at  the  address 
specified  in  Part  I.F. 

2.  The  permittee  shall  include  on  each 
DMR  a  listing  of  which  days  had  (1) 
unstable  or  broken  ice  and  |2)  stable  ice 
around  the  discharge  site  dunng  the 
month  covered  by  that  DMR. 

3.  If  any  discharge  has  more  than  one 
discharge  point,  all  permit  limitations 
apply  to  each  discharge  point.  The 
discharge  points  shall  be  designated  as 
OOlA.  OOIB.  001 C.  etc.  Flow  limitations 
apply  to  the  total  discharge  of  each 
category  of  wastes:  i.e.,  to  the  sum  of 
OQIA.  OOIB.  OOlC  etc..  except  where 
otherwise  noted. 

4.  Information  indicating  the  type  of 
operation  shall  be  provided  with  the 
DMRs.  The  DMR  shall  also  slate  that 
"No  discharge"  occurred  for  any 
category  of  waste  that  is  not  applicable 
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due  to  the  type  of  operation  or  facility, 
or  because  no  discharge  occurred  during 
the  reporting  period.  Further,  the  DMRs 
for  the  end-of-wei!  report  shall  indicate 
any  future  plans  for  the  operation  at  that 
site. 

D.  Compliance  Schedules 

Reports  of  compliance  or 
noncompliance  with,  or  any  progress 
reports  on,  interim  and  final 
requirements  contained  in  any 
Compliance  Schedule  of  this  permit 
shall  be  submitted  no  later  than  14  days 
following  each  schedule  date. 

E.  Additionai  Monitoring  by  the 
Permittee 

If  the  permittee  monitors  any  pollutant 
more  frequently  than  required  by  this 
permit,  using  test  procedures  approved 
under  40  CFR  Part  136  or  as  specified  in 
this  permit.  Ihe  results  of  this  monitoring 
shiil!  be  included  in  the  calculation  and 
n-porting  of  the  data  submitted  in  the 
D.MR.  Such  increased  frequency  shall 
also  be  indicated. 

F.  Records  Contents 

Records  of  monitoring  information 
shall  include: 

1.  The  date,  exact  place,  and  time  of 
sampling  or  measurements; 

2.  The  individuals)  who  performed 
the  sampling  or  measurements; 

3.  The  date(s)  analyses  were 
performed: 

4.  The  individualls)  who  performed 
the  analyses; 

5.  The  analytical  techniques  or 
methods  used;  and 

6.  The  results  of  such  analyses. 

C.  Retention  of  Records 

The  permittee  shall  retain  records  of 
all  monitoring  information,  including  all 
calibration  and  maintenance  records 
and  all  original  strip  chart  recordings  for 
continuous  monitoring  instrumentation. 
copies  of  all  reports  required  by  this 
permit,  and  records  of  all  data  used  to 
comply  with  of  this  permit,  for  a  period 
of  at  least  three  (3)  years  from  Ihe  date 
of  the  sample,  measurement,  or  report. 
This  period  may  be  extended  by  request 
uf  the  Director  at  any  time.  Data 
collected  onsite.  copies  of  Discharge 
Monitoring  Reports,  and  a  copy  of  this 
NPDES  permit  must  be  maintained 
ensile  during  the  duration  of  activity  at 
the  permitted  location. 

//.  Twenty-Four  Hour  Notice  of 
Noncompliance  Reporting 

1.  The  following  occurrences  of 
noncompliance  shall  be  reported  by 
telephone  within  24  hours  from  the  time 
the  permittee  becomes  aware  of  the 

circumstances: 


a.  Any  noncompliance  which  may 
endanger  health  or  the  environment: 

b.  Any  unanticipated  bypass  which 
exceeds  any  effiuenl  limitation  in  the 
permit  (See  Part  IV. G.  Bypass  of 
Treatment  Facilities.); 

c.  Any  upset  which  exceeds  any 
effluent  limitation  in  the  permit  (See 
Pari  IV.H.  Upset  Conditions.):  and 

d.  Violation  of  a  maximum  daily 
discharge  limitation  for  any  of  the 
pollutants  listed  in  the  permit  to  be 
reported  within  24  hours. 

2.  A  written  submission  shall  also  be 
provided  within  five  (5)  days  of  the  time 
ihat  the  permittee  becomes  aware  of  the 
circumstances.  The  wrilten  description 
shall  contain: 

a.  A  description  of  the  noncomphance 
and  its  cause: 

b.  The  period  of  noncompliance, 
including  exact  dates  and  limes; 

c.  The  estimated  time  noncompliance 
is  expected  to  continue  if  it  has  not  been 
corrected;  and 

d.  Steps  taken  or  planned  to  reduce, 
eliminate,  and  prevent  reoccurrence  of 
the  noncompliance. 

3.  The  Director  may  waive  the  written 
repori  on  a  case-by-case  basis  if  the  oral 
repori  has  been  received  within  24  hours 
by  the  Water  Compliance  Section  in 
Seattle.  Washington,  by  phone.  (206) 
442-1213. 

4.  Reports  shall  be  submitted  as 
specified  in  Part  III.C  Reporting  of 
Monitoring  Results. 

/.  Other  Noncompliance  Reporting 

Instances  of  noncompliance  not 
required  to  be  reported  within  24  hours 
shall  be  reported  at  the  time  that 
monitoring  reports  for  Part  III.C.  are 
submitted.  The  reports  shall  contain  the 
information  listed  above  in  Part  ni.H.2. 

/.  Inspection  and  Entry 

The  permittee  shall  allow  the  Director, 
or  an  authorized  representative,  upon 
the  presentation  of  credentials  and  other 
documents  as  may  be  required  by  law, 
to: 

1.  Enter  upon  the  permittee's  premises 
where  a  regulated  facility  or  activity  is 
located  or  conducted,  or  where  records 
must  be  kept  under  Ihe  conditions  of  this 
permit; 

Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  Ihe  condition  of  this 
permit; 

3.  Inspect  at  reasonable  times  any 
faciUties,  equipment  (including 
monitoring  and  control  equipment), 
practices,  or  operations  regulated  or 
required  under  this  permit:  and 

4.  Sample  or  monitor  at  reasonable 
times,  for  the  purpose  of  assuring  permit 
compliance  or  as  otherwise  authorized 


by  the  Act.  any  substances  or 
parameters  at  any  location, 

Part  IV.  Compliance  Responsibilities 

A.  Duty  to  Comply 

The  permittee  must  comply  with  all 
conditions  of  this  permit.  Any  permit 
noncompliance  constitutes  a  violation  of 
the  Act  and  is  grounds  for  enforcement 
action,  termination  of  coverage  under 
the  general  permit,  or  for  requiring  a 
permittee  to  apply  for  and  obtain  an 
individual  NPDES  permit.  The  permittee 
shall  give  advance  notice  to  the  Director 
of  any  planned  changes  in  the  permitted 
facility  or  activity  which  may  result  in 
noncompliance  with  permit 
requirements. 

B.  Penalties  for  Violations  of  Permit 

Conditions 

1.  Civil  Penalty 

The  Act  provides  that  any  person  who 
violates  a  permit  condition 
implementing  sections  301.  302.  306,  307. 
308.  318.  or  405  of  Ihe  Act  shall  be 
subject  to  a  civil  penally,  not  to  exceed 
S25.000  per  day  for  each  violation. 

2.  Criminal  Penalties 

a.  Negligent  Violations.  The  Act 
provides  that  any  person  who 
negligently  violates  a  permit  condition 
implementing  sections  301.  302,  306.  307. 
308,  318.  or  405  of  the  Act  shall  be 
punished  by  a  fine  of  not  less  than 
$2,500  nor  more  than  S25.000  per  day  of 
violation,  or  by  imprisonment  for  not 
more  than  one  (1 )  year,  or  by  both. 

b.  Knowing  Violations.  The  Act 
provides  that  any  person  who 
knowingly  violates  a  permit  condition 
implementing  sections  301,  302,  306,  307, 
308,  318.  and  405  of  the  Act  shall  be 
punished  by  a  fine  of  not  less  than 
$5,000  nor  more  than  S50.000  per  day  of 
violation,  or  by  imprisonment  for  not 
more  than  three  (3)  years  or  by  both. 

c.  Knowing  EndongermenL  The  Act 
provides  that  any  person  who 
knowingly  violates  a  permit  condition 
implementing  sections  301,  302,  306.  307, 
308.  318.  or  405  of  Ihe  Act.  and  who 
knows  al  that  time  that  he  thereby 
places  another  person  in  imminent 
danger  of  death  or  serious  bodily  injury 
shall,  upon  conviction,  be  subject  to  a 
fine  of  not  more  than  S250.000  or 
imprisonment  of  not  more  than  15  years, 
or  both.  A  person  which  is  an 
organization  shall,  upon  conviction  of 
violating  this  subparagraph,  be  subject 
to  a  fine  of  not  more  than  Si  .000,000. 

d.  False  Statements.  The  Act  provides 
that  any  person  who  knowingly  makes 
any  false  material  statement, 
representation,  or  certification  in  any 
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application,  record,  report,  plan,  or  other 
document  filed  or  required  (o  he 
maintained  under  this  Act  nr  who 
knowingly  falsifies,  tampers  with,  or 
renders  inaccurate  any  monitoring 
device  or  method  required  to  be 
maintained  under  this  Act.  shall  upon 
conviction,  be  punished  by  a  fine  of  not 
more  than  SlO.OOO.  or  by  imprisonment 
fur  not  more  than  two  (2]  years,  or  by 
bolh. 

C.  Need  to  Holt  or  Reduce  Activity  not  a 
Dnfense 

It  shall  not  be  a  defense  for  a 
permittee  in  an  enforcement  action  that 
it  would  ha/e  been  necessary  to  halt  or 
reduce  the  ^  r^rrailled  activity  in  order  to 
maintain  compliance  with  the  conditions 
of  this  permit. 

D.  Duty  to  Mitigate 

The  permittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 
any  discharge  in  violation  of  this  permit 
V  hich  has  a  reasonable  likelihood  of 
adversely  affecting  human  health  or  the 
environment. 

E.  Proper  Operation  and  Maintenance 

The  permittee  shall  at  all  times 
properly  operate  and  maintain  all 
Licililies  and  systems  of  treatment  and 
control  (and  related  appurtenances) 
which  are  installed  or  used  by  the 
permittee  to  achieve  complnnce  with 
►  he  conditions  of  this  permit.  Proper 
npcration  and  maintenance  also 
includes  effective  performance. 
adequate  fundmg,  adequate  operator 
staffing  and  training,  adequate 
laboralorv-  and  process  nontrols.  and 
tippropriate  quality  assurance 
procedures.  This  provision  requires  the 
operation  of  back-up  or  auxiliar> 
iaciiities  or  similar  systems  which  are 
installed  by  a  permittee  only  when  the 
r4ierdtion  is  necessary  to  achieve 
compliance  with  the  conditions  of  the 
permit. 

F.  Removed  Substances 

Solids,  sludges,  filter  backwash,  or 
"ther  pollutants  removed  in  the  course 
of  Sreatment  or  control  of  wastewaters 
>hall  be  disposed  of  in  a  manner  such  as 
to  prevent  any  pollutant  from  such 
materials  from  entering  navigable 
waters. 

G.  Bypass  of  Treatment  Facilities 

1.  Bypass  not  Exceeding  Limitations 

The  permittee  may  allow  any  bypass 
to  occur  which  does  not  cause  effluent 
limitations  to  be  exceeded,  but  only  if  it 
also  is  for  essential  maintenance  to 
assure  efficient  operation.  These 
bypasses  are  not  subject  to  the 


provisions  of  paragraphs  2  and  3  of  this 
section. 

2.  Notice 

a.  Anticipated  bypass.  If  the  permittee 
knows  in  advance  of  the  need  for  a 
bypass,  it  shall  submit  prior  notice,  if 
possible  at  least  10  days  before  the  day 
of  the  bypass. 

b.  Unanticipated  bypoifs.  The 
permittee  shall  submit  notice  of  an 
unanticipated  bypass  as  required  under 
Part  IILH.  Twenty-Four  Hour  Notice  of 
Noncompliance  Reporting. 

3.  Prohibition  of  Bypass 

a.  Bypass  is  prohibited  and  the 
Director  may  take  enforcement  action 
against  a  permittee  for  a  bypass,  unless: 

(IJ  The  bypass  was  unavoidable  to 
prevent  loss  of  life,  personal  Injury,  or 
severe  property  damage; 

(2)  There  were  no  feasible  alternatives 
to  the  bypass,  such  as  the  use  of 
auxiliary  treatment  facilities,  retention 
of  untreated  wastes,  or  maintenance 
during  normal  periods  of  equipment 
downtime.  This  condition  is  not  satisfied 
in  adequate  back-up  equipment  should 
have  been  installed  In  the  exercise  of 
reasonable  engineering  judgment  to 
prevent  a  bypass  v/hich  occurred  during 
normal  periods  of  equipment  downtime 
or  preventive  mainlenance;  and 

(3)  The  permittee  submitted  notices  as 
required  under  paragraph  2  of  this 
section. 

b.  The  Director  may  approve  an 
anticipated  bypass,  after  considenng  its 
adverse  effects,  if  the  Director 
determines  that  it  will  meet  the  three 
conditions  listed  above  in  paragraph  3.a. 
of  this  section. 

//.  Upset  Conditions 

1.  Effect  of  an  Upset 

An  upset  constitutes  an  affirmative 
defense  tc  an  action  brought  for 
noncompliance  with  such  technology 
based  pf»rmit  effluent  limitations  if  the 
requirements  of  paragraph  2  of  this 
section  are  met.  No  determination  made 
dunng  administrative  review  of  claims 
that  noncompliance  was  caused  by 
upset,  and  before  an  action  for 
noncompliance,  is  final  administrative 
action  subject  to  judicial  review 

2.  Conditions  Necessary  for  a 
Demonstration  of  Upset 

A  permittee  who  wishes  to  establish 
the  affirmative  defense  of  upset  shall 
demonstrate,  through  properly  signed. 
contemporaneous  operating  logs,  or 
other  relevant  evidence  that: 

a.  An  upset  occurred  and  that  the 
permittee  can  identify  the  causefs)  of 
the  upset; 


b.  The  permitted  facility  was  at  the 
time  being  properly  operated; 

c.  The  permittee  submitted  notice  of 
the  upset  as  required  under  Part  III.H. 
Twenty-Four  Hour  Notice  of 
Noncompliance  Reporting;  and 

d  The  permittee  complied  with  any 
remedial  measures  required  under  Part 
IV-D.  Duly  to  Mitigate. 

3.  Burden  of  Proof 

In  any  enforcement  proceeding,  the 
permittee  seeking  to  establish  the 
occurrence  of  an  upset  has  the  burden  of 
proof. 

/.  Toxjc  Pollutants 

The  permittee  shall  comply  with 
effluent  standards  or  prohibitions 
established  under  section  307(a)  of  the 
Act  for  toxic  pollutants  within  the  time 
provided  in  the  regulations  that 
establish  those  standards  or 
prohibitions,  even  if  the  permit  has  not 
yet  been  modified  to  incorporate  the 
requirement. 

/.  Samples  of  Wastes 

If  requested,  the  permittee  shall 
provide  EPA  with  a  sample  of  any  waste 
in  a  manner  specified  by  the  Agency. 

Part  V.  General  Requirements 

A.  Changes  in  Discharge  of  Toxic 
Substances 

Under  40  CFR  122.42(a),  notification 
shall  be  provided  to  the  Director  as  soon 
as  the  permittee  knows  of.  or  has  reason 
to  believe: 

1.  That  any  activity  has  occurred  or 
will  occur  which  would  result  in  the 
discharge,  or  a  routine  or  frequent  basis, 
of  any  toxic  pollutant  which  is  not 
limited  in  the  permit,  tf  that  discharge 
will  exceed  the  highest  of  the  following 
"notification  levels": 

B-  One  hundred  micrograms  per  liter 
(lOOug/1): 

b.  Two  hundred  micrugrams  per  liter 
(200  ug/1)  for  acrolein  and  acrylonitrile; 
five  hundred  micrograms  per  liter  (500 
ug/1)  for  2,4-dinitrophenol  and  for  2- 
methyl-4.  6-dinitrophenol;  and  one 
milligram  per  liter  (1  mg/l)  for  antimony: 
or 

c.  Hve  (5)  times  the  maximum 
concentration  value  reported  for  thai 
pollutant  in  the  permit  application  in 
accordance  with  40  CFR  122.21(g)(7l:  or 

d.  The  level  estabKshed  by  the 
Director  in  accordance  with  40  CFR 
122.44(fl. 

2.  That  any  activity  has  occurred  or 
will  occur  which  would  result  in  any 
discharge,  or  a  non-routine  or  infrequent 
basis,  or  a  toxic  pollutant  which  is  not 
limited  in  the  permit,  if  that  discharge 
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will  exceed  the  highest  of  the  following 
"notification  levels": 

a.  Five  hundred  micrograms  per  liter 
(500  ug/1); 

b.  One  milligram  per  liter  (1  mg/l)  for 
antimony. 

c.  Ten  (10)  times  the  maximum 
concentration  value  reported  for  that 
pollutant  in  the  permit  application  in 
accordance  with  40  CFR  122.44(f). 

d.  The  level  established  by  the 
Director  in  accordance  with  40  CFR 
122.44(f). 

B.  Planned  Changes 

The  permittee  shall  give  notice  to  the 
Director  as  soon  as  possible  of  any 
planned  physical  allerabons  or 
additions  to  the  permitted  facility- 
Notice  IS  required  only  when: 

1,  The  alteration  or  addition  to  a 
permitted  facihty  may  meet  one  of  the 
criteria  for  detprmining  whether  a 
facility  is  a  new  source  as  determined  in 
40  CFR  122.29(b):  or 

2.  The  alteration  or  addition  could 
significantly  change  the  nature  or 
increase  the  quantity  of  pollutants 
discharged.  This  notification  applies  to 
pollutants  which  are  subject  neither  to 
effluent  hmitations  in  the  permit,  nor  to 
notification  requirements  under  Part 
V,A.l. 

C.  Anticipated  Noncompliance 

The  permittee  shall  also  give  advance 
notice  to  the  Director  of  any  planned 
changes  in  the  permitted  facdity  or 
activity  which  may  result  in 
noncompliance  with  permit 
requirements. 

D.  Permit  Actions 

This  permit  may  be  modified,  revoked 
and  reissued,  or  terminated  for  cause. 
The  filing  of  a  request  by  the  permittee 
for  a  permit  modification,  revocation 
and  reissuance,  or  termination,  or  a 
notification  of  planned  changes  or 
anticipated  noncompliance,  does  not 
stay  any  permit  condition. 

E  Duty  to  Reapply 

If  the  permittee  wishes  to  continue  an 
activity  regulated  by  this  permit  after 
the  expiration  date  of  this  permit,  the 
permittee  must  apply  for  and  obtain  a 
new  permit.  The  application  should  be 
submitted  at  least  180  days  before  the 
expiration  date  of  this  permit. 

F  Duty  to  Provide  Information 

The  permittee  shall  furnish  to  the 
Director,  within  a  reasonable  time,  any 
information  which  the  Director  may 
request  lo  determine  whether  cause 
exists  for  modifying,  revoking  and 
reissuing,  or  terminating  this  permit,  or 
to  determine  compliance  with  this 


permit.  The  permittee  shall  also  furnish 
to  the  Director,  upon  request,  copies  of 
records  required  to  be  kept  by  this 
permit. 

G.  Other  Information 

When  the  permittee  becomes  aware 
that  it  failed  to  submit  any  relevant  facts 
in  a  request  for  coverage  or  submitted 
incorrect  information  in  a  request  of 
coverage  or  any  report  to  the  Director,  it 
shall  promptly  submit  such  facts  or 
information. 

H.  Signatory  Requirements 

All  requests,  reports  or  information 
submitted  to  the  Director  shall  be  signed 
and  certified. 

1.  Request  for  Coverage 

All  requests  to  be  covered  under  the 
general  permit  shall  be  signed  as 
follows: 

a.  For  a  corporation:  By  a  responsible 
corporate  officer.  For  the  purposes  of 
this  section,  a  responsible  corporate 
officer  means: 

(i)  A  president,  secretary,  treasurer,  or 
vice-president  of  the  corporation  in 
charge  of  a  principal  business  function, 
or  any  other  person  who  performs 
similar  policy  or  decision  making 
functions  for  the  corporation  or 

(ii)  The  manager  of  one  or  more 
manufacturing,  production,  or  operating 
facilities  employing  more  than  250 
persons  or  having  gross  annual  sales  or 
expenditures  exceeding  $25  million  (in 
second-quarter  1980  dollars),  if  authority 
to  sign  documents  has  been  assigned  or 
delegated  to  the  manager  in  accordance 
with  corporate  procedures. 

b.  For  a  partnership  or  sole 
proprietorship:  By  a  general  partner  or 
the  proprietor,  respectively; 

c.  For  a  municipality,  state.  Federal, 
or  other  public  agency:  By  either  a 
principal  executive  officer  or  ranking 
elected  official.  For  the  purposes  of  this 
section,  a  principal  executive  officer  of  a 
federal  agency  includes: 

(i)  The  chief  executive  officer  of  the 
agency,  or 

(ii)  a  senior  executive  officer  having 
responsibility  for  the  overall  operations 
of  a  principal  geographic  unit  of  the 
agency. 

2.  Reports  Required  by  Permit 

All  reports  required  by  the  permit  and 
other  information  requested  by  the 
Director  shall  be  signed  by  a  person 
described  above  or  by  a  duly  authorized 
representative  of  that  person.  A  person 
is  a  duly  authorized  representative  only 
if: 

a.  The  authorization  is  made  in 
writing  by  a  person  described  above 
and  submitted  to  the  Director. 


b.  The  authorization  specified  either 
an  individual  or  a  position  having 
responsibility  for  the  overall  operation 
of  the  regulated  facility  or  activity,  such 
as  the  position  of  plant  manager, 
operator  of  a  well  or  a  well  field, 
superintendent,  position  of  equivalent 
responsibility,  or  an  individual  or 
position  having  overall  responsibility  for 
environmental  matters  for  the  company. 
(A  duly  authorized  representative  may 
thus  be  either  a  named  individual  or  any 
individual  occupying  a  named  position.) 

3.  Changes  to  Authorization 

If  an  authorization  under  Pari  V.H.2-  is 
no  longer  accurate  because  a  different 
individual  or  position  has  responsibility 
for  the  overall  operation  of  the  facility,  a 
new  authorization  satisfying  the 
requirements  of  Part  V.H.2.  must  be 
submitted  to  the  Director  pnor  to  or 
together  with  any  reports,  information, 
or  applications  to  be  signed  by  an 
authorized  representative. 

4.  Certification 

Any  person  signing  a  document  under 
this  section  shall  make  the  following 
certification: 

I  certify  under  penalty  of  law  that  this 
document  and  all  attachments  were  prepared 
under  the  direcUon  or  supervision  in 
accordance  with  a  system  designed  to  assure 
that  qualified  personnel  properiy  gather  and 
evaluate  the  informalion  submitted.  Based  on 
my  inquiry  of  the  person  or  persons  who 
manage  the  system,  or  those  persons  directly 
responsible  for  gathering  the  mformation.  the 
information  submitted  is.  to  the  best  of  my 
knowledge  and  belief,  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
information,  including  the  possibility  of  fine 
and  imprisonment  for  knowing  vioUtmns. 

/,  Availability  of  Reports 

Except  for  data  determined  to  be 
confidential  under  40  CFR  Part  2.  all 
reports  prepared  in  accordance  with  the 
terras  of  this  permit  shall  be  available 
for  public  inspection  at  the  office  of  the 
Director.  As  required  by  the  Act, 
requests  for  coverage  under  this  general 
permit,  permits,  and  effluent  data  shall 
not  be  considered  confidential. 

/.  Oil  and  Hazardous  Substance 
Liability 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permitted 
from  any  responsibilities,  liabilities,  or 
penalties  to  which  the  permittee  is  or 
may  be  subject  under  section  311  of  the 
AcL 
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K.  Property  Rights 

The  issuance  of  this  permit  does  not 
convey  any  property  rights  of  any  sort, 
nr  any  exclusive  privileges,  nor  does  it 

authorize  any  injury  to  pri\  ate  property 
or  any  invasion  of  personal  rights,  nor 
any  infringement  of  Federal,  state,  or 
local  laws  or  regulations, 

L  Severability 

The  provisions  of  this  permit  are 
severable,  and  if  any  provision  of  this 
permit,  or  the  application  of  any 
provision  of  this  permit  to  any 
circumstance,  is  held  invalid,  the 
application  of  such  provision  to  other 
circumstances,  and  the  remainder  of  this 
permit,  shall  not  be  affected  thereby. 

M.  Transfers 

This  permit  may  be  automatically 
transferred  to  a  new  permittee  if: 

1.  The  current  permittee  notifies  the 
Director  at  least  30  days  in  advance  of 
the  proposed  transfer  date: 

2.  The  notice  includes  a  written 
agreement  between  the  existing  and 
new  permittees  containing  a  spectHc 
date  for  transfer  of  permit  responsibility. 
coverage,  and  liability  between  them; 
and 

3.  The  Director  does  not  notify  the 
existing  permittee  and  the  proposed  new 
permittee  of  his  or  her  intent  to  modify 
or  revoke  and  reissue  authorization 
under  this  general  permit.  If  this  notice 
is  not  received,  the  transfer  is  effective 
on  the  date  specified  in  the  agreement 
mentioned  above  in  paragraph  2. 


A'  State  Laws 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities.  liabilities,  or 
penalties  established  pursuant  to  any 
applicable  stiite  law  or  regulation  under 
authority  preserved  by  section  510  of  the 
Act. 

Table  1 — Authorized  Drilling  Mud  Types 

Table  1  may  be  updated  by  EPA. 
Region  10,  during  the  effective  period  of 
the  permit.  If  so.  the  latest  updated 
version  will  supersede  all  earlier 
versions.  Updated  versions  will  be 
mailed  to  permittees  at  the  time  that  the 
updates  become  effective.  They  will  be 
available  to  other  parties  upon  request. 


Componants 

Manmum 
aitowsDie 
concsntra* 
Don  (ib/bti) 

PdymarMud: 
KO 

Starch 

12 

5 

XantfHjm  Gum  Polymer  .„      

2 

Bante 

SeawBter/FmgrwMBief - 

2  S«awBler/Ligno«ullonatB  Mwt 

Bentonrte* 

575 
i') 

50 

UgrMs.    Untreated    of   Chrome- 
treated..          

Caustic .,„ 

Ume .,, 

10 
5 
2 

Components 

Maximum 
aHowabie 
concerara- 

tonpb/bbO 

too 

Soda  Ash/Sodmm  Bicartranale 

2 

s 

(') 

3  bmeMud 

L<gnosuiionaie.  Chroma  or  Fano> 

15 

Ugniia.    Untreated   or   Clwome- 

CaustK 

Bante 

Drrtied  So*«ls ....    

Soda  A&h/Sodum  Bicartenaia  — 

S 
575 

too 

2 

4  NofvOWpefSOd  Mud: 

50 

ijme 

Bante 

2 
2 

180 

5  SpodMud 

ItfTM 

2 

50 

Soda  Afth.'Sodium  Btcaibonaie 

SeawfBler , 

6  Seawater/FreslYwator  Gel  Mud: 

Lime     

2 

(') 

2 

50 

Caustic 

Bante  

Doited  Sows  --- 

Soda  Aaft/Sodtum  Btcartoonete  — 

3 

50 

100 

2 

(') 

'  As  needed. 

'  Anapuigite,  sepiot>i(j,  or  montmonllonile  may  t>e 
sutostrtirted  tot  benionrte 


Table  2— Authorized  Mud  Components /Specialty  AootrivES 

[Any  o*  the  additives  Usted  betow  may  be  dtscharged  in  genenc  muds  2  through  6  Only  ttwse  additives  marXed    •'■  may  be  dtschaiged  m  geoanc  mud  I  1 


Product  Name 


Manmum  AHowatite  Concentration  |lb<'bbl.  unless 
oihanMse  noted) ' 


Generic  Description* 


03* , 

200  mg/l  nitrate,  or  0.05  b/tXM^ 

As  needed* „„ 

As  needed* _ _. 

45' 


50.000  mo/I  cMOftde^ 


Ah;3f'iO-S  ^  

Aqua  Sool 

3afa  Sr.ne  Dafoom  '.. 

BaraT'Oi  ■> „.„_ 

Barazan  '     ,  ,,i..i..i. 

Bfn-Ex  '      

Bit  Lut»  II 


200  mQ/l  nMraia.  or  0.05  b/bbl„ 

0.5' „ 

50* 

As  needed*..-.- --„ 

3(3) '_.- 

1%  by  voL.„.-™_™_ 

0.1  .-™_„ 

6 „ 

2 


10P 

2 


Chemtrol-X._ 
Con  Dei 

D-D _ 

DMS« 


0.4  tO£S)  ■ 
0^  (0,25)  ■ 
3  P)  ' . 


Akiminum  slearata. 
Ammormim  nttrate. 
Calcium  caitHde. 
Ceiophane  flakes- 
Rakes  0*  siAcate  minerat  mica 
Glass  beads 

Nut  hulls,  crushed  granular 
Ptrosphoric  acid  esters  and  ir.ethano(amine 
Plast-c  spheres 
Sodtum  chioTKie 
Sodium  nrtraie 
Sodium  poiyphosphaia 

Vegetable  ptus  poiymet  fibers    hakes   una  gianui(» 
Zinc  carbonate  and  lime 
Aqueous  soiultof^  oi  "xin  iO"<c  moditied  pnefioi 
Sut'onaieo  vegeiat)te  esier  icmulalion 
Dimethyl  poiywioxane  m  an  aqueous  efT>"'«':.i 
SuHonaied  aspfiatt  res-duum 
Xanthan  gum  polymer 
Virryl  acetate/ maieic  anh^onde  copoMi-er 
PatTv  acid  esters  and  ahyt  prienoiK.   <M>if)0e6   -'    i 
bOveni  oa&e 

Potymer  trsaleO  numate 

Water  solution  u<  annimc  vjn4cta'>t& 

Bier*d  01  sufiaciani» 

Aqueous  solution  oi  non-tonic  moditied  pnefKM 
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Table  2— Authorized  Mud  Components/Specialty  Additives — Continued 

[Arry  ol  the  addrtives  listed  below  may  t>e  discharged  in  genenc  muds  2  through  6  Only  those  additives  maii^ed  '  *"  may  be  discharged  m  genenc  mud  1  ] 


Product  Name 


Maximum  Altowa^iie  CorKerrbation  (lb/t)bl,  unless 
!  noted]  < 


Genenc  Descnpbon  ' 


Env»o  Torq  ■ _.„ 

Geten - 

Geitona.  Galtone  II  *  _ 

LD^ 

Lube-t06 . 

Lubo-Sal 

MD  (IMCO) 

MMSard 


6(4)* 
6 


1(1)' 
12- 


10  gal/lSOO  bU  „ 
2 


2.0%  (by  voO .. 
0^(D.25)'..„ 


M.lchemMO -. 

Oxygen  Scavenger ' 

PolyRX.. 

Resi»wx„ 


0.04  gitma.  or  0.3  (025)  b/bU  * 

0^ 

4  (4)  • 

4  (4) '  -„™. 


SOP 

Seiec-Roc.- 


Soilex  ' 

SuW-X  ' __„ 

Su«-X  ES  « 

Therma  Checfc- 

Therma  Thin 

TorQ^Tnm  II  •  — 

VG-69  • 

X  Tend  II' 

xc  Polymer  •„. 
XO, 


Aarteeded.. 

1 ,.™™_ 


1<1)» 

2 

0.5-.- 


Ctwome-free  or^amc  mud  ttvnner  contammg  suUo- 
meihylated  tanntn 

Xarrttian  gum. 

Ugniie/reem  blend 

LiquKl  thgiycerv)es  m  vegelatie  oil 

Sodium  pofyacrytate  arvJ  potyacryiamKle 

OrgamphAc  day 

AJurmrxim  stearete  m  propovytaied  oieytaicohol 

Otaates  in  rmced  aicohots 

Vegetable  aster  «ormuiai<on 

Fatty  add  aster 

Basic  zmc  cartXKiate 

Ethoirylated  ak:ohoi  (ormulaibort 

Ammonium  btsuHtte 

Polymer  treated  humate 

Reacted  phenoMormaklehydeHirea  resr  contanng 
no  free  phertol.  urea,  or  kvmaklehyde. 

Dimethyl  polysiloxane  m  an  aqueous  emulsion 

High  molecular  weigM  poiy-acrytamKte  polymer  pack- 
aged in  bght  mineral  oiL 

Sulfonated  asphatt  resKtui«Ti 

Zirc  oxide 

Zinc  oxide 

SuKono-acfyiamue  copolymer, 

Polycarboxyfec  acid  salt 

Uqiad  MglyGarides  m  vegetable  o4 

OrganopMcclay 

Vnyl  acetate/ maleic  anhydnde  copolymer 

Xanthan  gum  pdymef 

Ammonium  bisuKle 


'  These  adcMva  may  be  dbchvgad  in  Qaneric  Mud  No.  i. 

'  H  a  htiad  produci  »*l  ba  uaed  m  cowMnauon  i«rth  other  turtcttonaty  eoufvaieni  products  me  max»num  allowable  corx;Gntration  (MAC)  tor  the  sum  ol  a"  o*  t»^ 

eoducts  *s  the  tcufest  MAC  *or  any  o*  the  indivtdUBl  products-  Fourexampies  o'  lunclionanv  equivalent  pfoducts  a'e  (i)  Awaflo-S  stki  DMS  MAC  =  3  to'tibl-  (21  Be^ 
!  and  Ge'et,  I^^AC  -  '  Ib/tbl,  (3)  Cher^troIX,  Dufene».  Pofy  RX.  and  Resinen.  MAC  = -l  rcbbl.  and  (4(  Con  Del.  0-0,  MO  (iMCOl  and  Muct^em  MO.  MAC  =  0  25  to.' 
bW.  For  inese  examples,  the  MAC  fof  arry  co^Oinaiio"  of  the  products  is  gtven  m  paremneses  For  gutOarice  on  wheifte*  other  pfoojds  are  consioefed  to  be 
functional  equfvaienis.  contact  ttie  Regional  10  office  ol  EPA- 

•  Any  propneiary  tormuiaiion  thai  coniajns  a  substance  which  is  an  intenttonai  component  of  tne  (ormutalioa  other  than  tnose  specrticaiiy  descnbed.  rnusi  be 
authonzed  by  the  Orector 

'  Product  names  designated  above  ate  consKjered  to  represent  additives  with  more  than  one  commercial  twme  These  products  may  be  used  rterchangeatiiy  or 
in  combmaiion  with  each  other  Ttie  MAC  tor  the  sum  o*  all  products  tnus  oeswnated  is  the  (owesi  MAC  for  arty  of  the  ir>d<v>0uai  prodjcts  Examples  ol  these  product 
names  are;  (1)  Sottex  and  BaraUol.  MAC  =  6  Ib/bW.  [2)  Bara  Bnne  De»oam  aod  SDi  MAC  =  0  ^  iD'bCJ.  (3)  XC  PoiynTer  and  Baraian.  MAC  =  2  ib'DDt.  {A)  vG-69  a-xj 
Gettone.  GeNorwM.  lylAC=>12  K>/bbl,  (5)  Torq-Tnm  li  and  Erviro-Torq,  MAC  =  6  ib^Dbt  (6)  Bene*  arx)  X  Tend  II  MAC=  1  ib/bOl.  and  (7)  A^ialio-S  and  DMS  MAC -3 
)b  MM  Contact  ttie  Region  10  oHioe  ol  EPA  lor  guidance  on  whett^r  other  product  rwmes  are  consioetea  to  represent  a  singte  additrve 


Tdble  3— .Authonzed  Mineral  Oil  Pill 
Components  ' 

•  None  of  the  listed  products  may  be 
discharged  in  generic  mud  1.  Refer  to 
sections  U.B.l.e.  and  f.  of  the  peimit  for 
discharge  requirements. 

•  One  produci  from  List  A  and  one 
product  from  Ust  B  may  be  combined  to 
formulate  a  mineral  oil  pill.  Products 
from  Lisl  B  may  also  be  used 
mdividually  as  a  spot. 

•  Any  mineral  oil  pill  components  not 
listed  below  must  be  authorized  by 
Region  10  prior  to  discharge. 

List  A — Spotting  Compounds 
Black  Magic  SFT 
EZ  Spot^ 
Kenoi  ES 


'  These  lisiB  were  compilwl  by  Region  10  bas^d 
OR  the  products  reque^ied  and  aulhonzed  under 
previuus  general  permiti  for  ibe  AJ&skan  OCS. 


Kwikspot 
Pipelax  SF 
Halliburton  Pill  * 

Halliburton  MO-55 

Halliburton  MO-56 

Hyflow  IV 

Mineral  oil  from  List  B 
List  B — Mineral  OH  Products 

Conoco  LVT 

DOS  3 

Gulf  Mineral  Seal  Oil 

LVT  35 

Mentor  28 

Vista  ODC 

Pre-Mixed  Mineral  Oil  Pills 
Black  Magic  LT  » 


*  The  Halliburton  Pill  hss  been  auihohzrd 
according  to  the  formulation  listed  above. 

>  Black  MsRic  LT  is  a  complele  mineral  oil  pill 
Ihiil  LB  pre-mixed 


Final  NPDES  Genera!  Permjt.  IS. 
Environmental  Protection  .A>;enc\  .  1200 
Sixlh  A\.enue,  Seattle.  Washmgton 
98101 

Authorization  To  Discharge  Under  The 
National  Pollutant  Discharge 
Elimination  System  For  Oil  And  Gas 
Exploration  Facilities  on  The  Outer 
Continental  Shelf 
tPermil  No.  AKG28aOOO  (Chukchi  Sea)| 

In  compliance  with  the  provisions  of 
the  Clean  Water  Act.  33  U.S.C  1251  et 
seq..  as  amended  by  the  Water  Quahty 
Act  of  1987.  Pub.  L.  100-4.  the  "Act",  the 
following  discharges  are  authorized: 


Discharge  Name 


Dntlmg  Mud - - -. 

Dnil  Cuttings  artd  Washwaler-. 
Deck  Drarfiafle- ~- — 


Dis- 

cttarge 

loo 


001 
002 

003 
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Dtschar ge  Name 

Dis- 

cnarge 

No, 

Sanrtary  Aasles 

004 

006 

Firn  n^VilTnl  Sy*:lPm  Ta<:1  W^>^  

009 

Unmntamir«l«rl  Halla<;f  Waior   

Oil 

Utv^n!;*minalBrl  Rilf)**  Wai«/ 

012 

Mud  Cotiings,  Cement  at  Seafloor 

014 

From  oil  and  gas  exploratorj'  facilities  in 
offshore  areas  (defined  in  40  CFR  Part 
435.  Subpart  A),  to  receiving  waters 
nan:ied  the  Chukchi  Sea,  in  accordance 
with  effluent  limitations,  monitoring  and 
reporting  requirements,  and  other 
conditions  set  forth  in  Parts  I  through  V 
hereof. 

Permittees  who  do  not  request  and 
receive  coverage  under  this  general 
permit  as  described  in  Part  I  are  not 
authorized  to  discharge  to  the  specified 
waters  unless  an  individual  permit  has 
been  issued  to  the  permillee  by  EPA, 
Region  10. 

The  authorized  discharge  sites  inchide 
all  blacks  offered  for  lease  from  the  U.S. 
Department  of  the  Interior's  Minerals 
Management  Service  (MMS)  in  Federal 
Lease  Sale  109  (Chukchi  Sea). 

This  permit  shall  be  modified  or 
revoked  at  any  time  if,  on  the  basis  of 
any  new  data,  the  Director  determines 
that  this  information  would  have 
justified  the  apphcation  of  different 
permit  conditions  at  the  time  of 
issuance.  Permit  modification  or 
revocation  will  be  conducted  in 
accordance  with  40  CFR  122.62. 122.63. 
and  122.64,  In  addition  to  any  other 
grounds  specified  herein,  this  permit 
shall  be  modified  or  revoked  at  any  lime 
if.  on  the  basis  of  any  new  data,  the 
Director  determines  that  continued 
discharges  may  cause  unreasonable 
degradation  of  the  marine  environment. 

Under  40  CFR  122.44(c)(3).  if  an 
applicable  standard  or  limitation  is 
promulgated  under  sections  301(b)(2)(C) 
and  (D).  304(bl|2).  and  307(a)(2)  and  that 
efPiUent  standard  or  limitation  is  more 
stringent  than  any  effluent  limitation  in 
the  permit  or  controls  a  pollutant  not 
limited  in  the  permit,  the  permit  shall  be 
promptly  modified  or  revoked  and 
reissued  to  conform  to  thai  effluent 
standard  or  limitation. 

This  permit  shall  become  effective  on 
September  28, 1988. 


This  permit  and  the  authorization  to 
discharge  shall  expire  at  midnight  on 
September  28. 1993. 
Robert  S.  Byrd. 

A  cting  Regional  A  dministrator.  Region  10. 
Part  I.  Notification  Requirements 

See  Part  I  of  the  Beaufort  Sea  II  permit 

(AKG284100). 

Part  II.  Effluent  Limitations  and 
Monitoring  Requirements 

A.  Definitions.  See  Part  U.A.  of  (he 
Beaufort  Sea  II  Permit  (AKC284100). 

B.  DriUing  Mud  and  Drill  Cuttings  and 
Washwater  (Discharges  001  and  002 f. 
1,-2.  See  Parts  II.B.l.  through  II.B.2  of 
the  Beaufort  Sea  II  Permit  (AKG284100). 

3.  Area  and  Seasonal  Requirements. 

a.  During  open-water  conditions. 
discharge  in  the  areas  shallower  than  20 
meters  shall  be  released  no  deeper  than 
1  meter  below  the  surface  of  the 
receiving  water. 

b.  During  unstable  or  broken  ice 
conditions,  the  following  conditions 
apply  for  discharges  in  areas  shallower 
than  20  meters: 

(1)  Discharge  shall  be  prediluted  9:1 
(seawater  Drilling  muds  ftnd  cuttings). 

12)  Environmental  monitoring  is 
required  as  specified  in  Part  II.B.4. 
below. 

c  During  stable  ice  condition,  unless 
authorized  othewise  by  the  Director,  the 
following  conditions  apply: 

(1)  Discharges  shall  be  to  above-ice 
locations  and  shall  avoid  to  the 
maximum  extent  possible  areas  of  sea 
ice  cracking  or  major  stress  fracturing. 

(2)  Predilulion  and  How  rate 
restrictions  do  not  apply. 

4-  Environmental  Monitoring 
Requirements:  Monitoring  is  required  in 
two  general  areas,  which  have  been 
identified  as  requiring  further 
information  on  the  fate  and,  in  some 
cases,  the  effects  of  discharged  drilling 
muds.  These  areas  are:  (1)  Below-ice  to 
water  depths  shallower  than  20  meters 
and  (2)  within  1.000  meters  of  an  area  of 
biological  concern  |e.g..  as  identified  in 
the  Final  Environmental  Impact 
Statement  for  Lease  Sale  Area  109).  The 
specifics  of  each  monitoring  program, 
including  survey  design,  analytical 
techniques,  participants,  and  reporting 
requirements,  will  be  determined  by  the 
Director  in  consultation  with  the 
Regional  Environmental  Supervisor  of 
the  Alaska  Department  of 
Environmental  Conservation  and  the 
permittee.  Such  monitoring  shall  include, 
but  not  be  limited  to.  relevant 
hydrographic.  sediment  hydrocarbon, 
and  heavy  metal  data  from  surveys 
conducted  before  and  during  drilling 
mud  disposal  operations  and  up  to  at 


least  one  year  after  drilling  operations 
cease. 

The  results  of  the  initial  monitoring 
survey  in  areas  of  biological  concern 
shall  be  made  available  for  review  prior 
to  any  authorization  of  subsequent 
disposals  into  similar  areas  with 
significant  biological  communities. 

C.  through  F.  see  Parts  II.C.  through 
n.F.  of  the  Beaufort  Sea  II  Permit 
(AKC2841001. 

Parts  HI..  IV..  and  V..  and  Tables  1.  2. 
and  3 

See  Parts  III.,  IV..  and  V..  and  Tables 
1,  2.  and  3  of  the  Beaufort  Sea  II  Permit 
(AKG264100). 

|FR  Doc.  B8-22O30  Filed  9-27-68;  6:45  am] 
eiujHacooc  tseo-w-ii 


IOPP-30290;  FRL-3452-a| 

Certain  Companies;  Applications  to 
Register  Pesticide  Products:  Sandoz 
Crop  Protection  Corp.,  et  al. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  previously 
registered  products  and  products 
involving  a  changed  use  pattern 
pursuant  to  the  provisions  of  section 
3(c)[4}  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (F1FRA). 
as  amended. 

DATE:  Comment  by  October  28,  1988. 
address:  By  mail  submit  comments 
idennfiyd  bv  the  document  control 
number  lOPP-30290|  and  the 
registration/file  number,  attention 
Product  Manager  (PM)  named  in  each 
application  at  the  following  address: 
Information  Services  Section  (TS-757C). 
Program  Management  and  Support 
Division.  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
St.  SW.,  Washington.  DC  20460, 

In  person,  bring  comments  to: 
Environmental  Protection  Agencv,  Rm. 
246.  CM*2. 1921  Jefferson  Davis* 
Highway.  Arlington.  VA, 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  msl  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
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may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Room  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Registration  Division  (TS- 
767C).  Attn:  (Product  Manager  (PM) 
named  in  each  registration),  Office  of 
Pesticide  Programs,  401  M  Street  SW.. 
Washington.  DC  20460. 

In  person:  Contact  the  PM  named  in 
each  registration  at  the  following  office 
location/telephone  number 


Product 
manag- 

Oftics  location/ 

leloplione  t*>. 

Mdrau 

PM21 

Rm  227. 

LOiS 

CM#2(703- 

Protection  Agency. 

Rossi. 

557-1900) 

1921  Jetlartion  Oavs 
22202 

PMJ3 

Rm.  237. 

Oa 

H<av 

CM»2(703- 

ard 

567-1630) 

Moom- 

toil 

SUPPLEMENTARY  INFORMATION:  EPA 

received  applications  as  foUowtl  to 
re);isler  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  and 
products  involving  a  changed  use 
pattern  pursuant  to  the  provisions  of 
section  3(c)(4)  of  FIFRA.  Notice  of 
receipt  of  these  applications  does  not 
imply  a  decision  by  the  Agency  on  the 
applications. 

I.  Products  Containing  Active 
Ingredients  Not  Included  In  Any 
Previously  Registered  Products 

J,  File  Symbol:  S5947-RCC 

Applicant:  Sandoz  Crop  Protection 
Corporation.  1300  E  Touchy  Ave..  Des 
Plaincs.  IL  60018.  Product  name- 
Technical  Cyproconazole.  Fungicide. 
Active  ingredient:  Cycroproconazole- 
alpha-(4-chlorophenyl)-alpha-(1- 
cyclopropylethyl)-l/ir-1.2,4-triazQlel- 
ethanol)  H3%.  Proposed  classificalion/ 
Use:  None.  For  manufacturing  purposes 
only.  (PM  21) 

2  File  Symbol:  S5947-RCE 

Applicant:  Sandoz  Crop  Protection 
Corp.  Product  name:  Cyproconazole  40* 
WG  Fungicide.  Fungicide.  Active 
ingredient:  -(4-Chlorophenyl)-  •(!• 
cyclopropylethyl)  triazole-l-ethanol  40%. 
Proposed  classification/Use:  None.  For 
terrestrial/non-food  use.  (PM  21) 


3.  File  Symbol:  31Z5-CIE 

Applicant:  Mobray  Corporation.  VO 
Box  4913.  Kansas  City.  MO  64120. 
Product  name:  Lynx  ''"  1.2  Turf 
Fungicide.  Fungicide.  Active  ingredient: 
Alpha-{l-(4-chlorophenyl)ethtI-alpha- 
(l.l-dimethylethyl)-l//-1.2,4-triazole-l- 
ethanol  15%.  Proposed  classificlion/Use: 
None.  For  control  of  certain  diseases  on 
lawns  and  turfs.  (PM  21) 

4.  File  Symbol:  3U5-GIC. 

Applicant:  Mobray  Corporation. 
Product  name:  Folicur  "*  Technical 
Fungicide.  Active  ingredient:  Alpha-12- 
(4-chlorophenyl)elhyl)-alphaHl,l- 
demelhylelhyl)-l  H-1 .2.4-lriazole-l- 
ethanol  93%.  Proposed  classirication/ 
Use:  None.  For  formulation  into  end  use 
products  of  terrestrial  non-food  and 
dome54tic  outdoor  crops,  such  as 
grasses  grown  for  seed,  lawns,  turfgrass 
and  ornamentals.  (PM  21) 

.5.  File  Symbol:  3I2S-CIU 

Applicant;  Mobray  Corporation. 
Product  name:  Folicur  1.2  EC  Foliar 
Fungicide.  Fungicide.  Active  ingredient: 
Alpha-|2-(4-chlorophenyl)ethyll-alpha- 
(l.l-demethylethyl)-lW-1.2,4-tnazole- 
l-3thanol  15%.  Proposed  classification/ 
Use:  None.  For  control  of  specified 
diseases  on  grasses  grown  for  seed.  (PM 
211 

6.  File  Symbol:  312S-CIL. 

Applicant:  Mobray  Corporation. 
Product  name:  Tycor  DF  50%  Dry 
Flowable  Herbicide.  Herbicide.  Active 
ingredient:  4-Amino-6-(l.l- 
dimethyulethyl)-3-(ethylthio)-l,2,4- 
triazine-5(4/^-one  50%  Proposed 
classification/Use:  None.  For  control  of 
certain  grass  and  broadleaf  weeds  in 
winter  wheat.  (PM  23) 

7.  File  Symbol:  3125-GlA. 

Applicant:  Mobray  Corporation.  PO 
Box  4913,  Kansas  City.  MO  64120. 
Product  name:  Tycor  Technical. 
Herbicide.  Active  ingredient:  4-Amino- 
6-(l.l-demethylelhylk)-3-(ethyllhio)- 
l,2.4-triazin-5(4/y)-one  90%.  Proposed 
classification/Use:  None.  For  the  use  in 
the  manufacture  of  herbicides.  (PM  23) 

8.  File  Symbol:  8340-EI 

Applicant:  Hoechst  Celanese 
Corporation.  Route  202-206  North, 
Somerville.  N)  OHfl/e.  Product  name: 
Ignite  Herbicide  Herbicide.  Active 
ingredient:  Monoemmonium  2-amino-4- 
(hydroxymethylphosphinyl)butanoate 
16.22%.  Proposed  classification/Use: 
General.  For  non-selective 
postemertence  weed  control  in  non-food 
crop  areas.  (PM  23) 


ft  File  Symbol:  8340-CR. 

Applicant:  iioechsl  Celanese  Corp. 
Product  name:  Ignite  Herbicide.  Active 
ingredient:  Monoammonium  2-amino-4- 
(hydroxymethylphosphiny)bulanoate 
16.23%.  Proposed  classification/Use: 
General-  For  non-selective  post- 
emergence  weed  control  in  soybeans, 
field  com,  apples,  tree  nuts,  and  vine 
crops.  (PN  23) 

10.  File  Symbol:  834a-EO 

Applicant:  Hoechst  Celanese  Corp. 
Procut  name:  Ignite  Technical. 
Herbicide.  Active  ingredient: 
Monoammonium  2-amino-4- 
(hydroxmethylphosphinyl)butanoate 
95%.  Proposed  classification/Use:  None. 
For  formulating  purposes  only.  (PM  23) 

;;.  File  Symbol:  S340-ET. 

Applicant:  Hoechst  Celanese  Corp. 
Product  name:  Ignite  Manufactruring- 
Use  Product.  Herbicide.  Active 
ingredient;  Monoammonium  2-lmino-4- 
(hydroxymethylphosphinyl)bulanoate 
47.50%  Proposed  classification/Use: 
None.  For  formulating  purposes  onnly. 
(PM23) 

12.  File  Symbol:  35Z-LEN. 

Applicant:  E.  I,  Du  Pont  De  Nemours 
and  Co.,  Agricultural  Peoducts  Dept., 
WalltBra  Mill,  Barley  Mill  Plaza. 
Wilmington.  DE  1989b.  Product  name; 
Du  Pont  Londax  Herbicide  Active 
ingredient:  Methyl  2-{ll((4.6-dimethoxy 
pyrimidin-2-yl)amino|- 
carbonyllaminojsulfonyl)- 
methyl|benzoale  60%.  Proposed 
classification/Use:  General.  For  use  on 
rice  in  the  State  of  California  to  control 
broadleaf  weeds  and  sedge.  (PM  23) 

13.  File  Symbol:  3S2-LNO. 

Applicant:  E.  I.  Du  Pont  De  Nemours 
and  Co.  Product  name:  Du  Pont  Express 
Herbicide.  Herbicide.  Active  ingredient: 
Methyl  2-|]||A'-4-methoxy-6-methyl- 
1.3.5-triazin-2-yl)- 
methylamino]carbonyllaminol9 
ulfonyljbenzoate  75%.  Proposed 
classification/Use:  None.  For  selectivbe 
postemergence  control  of  certain 
broadleaf  weeds  in  wheal  and  barley. 
(PM  23) 


11.  File  Symbol:  55422-E. 

Applicant;  Gro/Tech  Inc..  PO  Box  347. 
Rapid  City.  SO  57709  Product  name; 
Rootall.  Plant  Growth  Regulator  Active 
ingredient:  Pehnyl  indole-3- 
Ihiolobutyrate  99.90%  Proposed 
classification/Use:  General.  Rootall  is 
used  to  promote  root  growth  on  plant 
cuttings  and  to  reduce  transplant  shock 
of  rooted  cuttings  and  seedlings.  Also 
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used  rjn  trees,  shrubs,  and  other  woody 

rtrndmentalss.  [PM  23] 

II.  Product  Involving  a  Changed  Use 
Pattern 

File  Symbol.  612-A,  Applicant:  Unocal 
Chemicals  Division.  Union  Oil  Co,  of 
California,  1201  W.  5th  Street.  Los 
Angeles,  CA  90017.  Product  name; 
Enfrost,  Frost  Protection  Agent.  Active 
ingredient:  Urea  42.9%.  Prop(Jsed 
ciassification/Use:  General.  To  include 
terrestrial  food  crop  uses.  (PM  23) 

Notice  of  approval  of  denial  of  an 
appiicaiion  to  register  a  pesticide 
product  Will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved, 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made: 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  'o 
this  notice,  will  be  available  in  the 
Program  Management  and  Support 
Division  (PMSD)  office  at  the  address 
provided  From  8  a.m.  to  4  p.m.,  Mondav 
through  Friday,  except  legal  holidays  It 
is  suggested  that  persons  interested  in 
reviewing  the  application  file,  telephone 
the  PMSD  office  (703-557-3262).  to 
ensure  that  the  file  is  available  on  the 
date  of  intended  visit. 

Authority:  7  U  S  C  136 

Dated  September  15. 1966. 
Edwin  F.  Tins  worth. 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 
[FR  Doc-  88-2T77  Filed  9-27-88  8:45  am) 
BILLIMQ  COOC  65aO-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Privacy  Act  of  1974;  Systems  of 
Records 

The  FCC  IS  correcting  typographical 
errors  m  the  Prefatory-  Statement  and  in 
one  system  notice  which  appeared  in 
the  Federal  Register  on  September  2. 
1988  (53  FR  34149).  For  further 
information  contact  Terry  D  Johnson. 
Federal  Communications  Commission, 
(202)  633-7513  The  following  corrections 
ATQ  made 

1  On  page  34151.  third  column,  in  the 
table  of  blanket  routine  uses,  under  the 
Svslem  No  "  column,  change  "FCC/ 
OCC-^-  to  -FCC/OGC-?." 


2.  On  page  341B3.  second  column, 
under  AUTHORITY  FOR 
MAINTENANCE  OF  1  HE  SYSTEM,  line 

3.  change  'Sao"  to  "•*i30. 
H.  Walker  Feaster  III. 

Acting  Secretary. 

\yRDu'.  88-22130  Filed  9-27-68:8:45  ami 

BUJJMG  COOE  eriz-ov-M) 


Applications  for  Consolidated  Hearing; 
Atlantic  City,  Community 
Broadcasting,  Inc^  et  al. 

1  Th(;  Commission  has  before  it  (he 
followmg  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  atf.  and 
stale 


A  Atlantic  Cily 
COfnmunrty 
Bi-oadcasimg. 
inc ,  Atlantic  City, 

9   Haiio^Vision 
Oommunicatwns, 
DTBted 

Atlantic  City   NJ 
C   Kniqht  Ra(io. 
inc    Ananoc  Oty. 

f-iJ 

:^mmun»ca  tK>ns, 
Atlantic  Qty  HJ 
E   Maixeen  H 

Meny     IfK  , 

Anantt  City.  NJ 
F  Atlantic  Shore 

Broadcasting. 

AtfwKk:  City,  NJ. 
G  HillSMto 

3'Oadcasting 

Partnershv. 
Atlantic  OVi    NJ. 
"-■   Atiar^tic  Atreiess 
3'oa(3casw>q 

LjTiiied 

A'lantjc  Giry,  NJ 

ari^fjcast  Group, 
inc     AP^ntwr  Crty. 

J  Sort  Crty 
Broadcasting 
Associates 
AHartic  Cify  NJ 

f.     Tremool 

B-oailcasting 

CcKp  ,  AllanUc 

Cily   NJ 
L  BoarcfwraAt 

Entarpnses 

uirruted 

Partnersrwo. 

Atlantic  Otv,  NJ 
M 

T  atecommunca- 

[lons  Network. 

Inc.;  Attanttc  City. 


8PH-«70e26ME 

BPH-670a26MF 

8PH-a70S26MH 
aPH-670e26MJ  .. 
6PH^70S27M6  .. 
ePH-87(»27ME 
BPH-870e?7MK. 

BPM-e70827P*D 

BPH-870827MO,. 
BPH-670S27MR 
BPH-670e27MS  . 


BPH-a7De27MW 


BPH-870827WX 


AppHom  «».  and 
HUa 

FMNo 

MM 

Oockel 
No 

N.  NgwJgraar 

SPEO-a70SZ7NS .  J 

PiMe 

BnmOaannQ 

Aulfionly;  Atlanlic 

Oty.  SJ. 

0  RegitiaUW 

BPH-870827NC 

Lavonfland 

SanftaM. 

CMQionw  d/b/a 

OtL 

Broadcasting. 

Atlantic  otv.  KJ 

P  lums  Beach 

BPH-e70827ND  

lalandRdto 

Cofp.AUanoc 

Crty,  NJ 

0  Fealiva 

ePH-«70e27NN 

Productions,  inc. 

Atlantic  C<ty.  NJ 

fl  FraMava 

BPH-«70e27NP. 

Broadcasting 

Cwmiany  LP. 

Ailanlic  Oty.  NJ 

SBoafdoak 

BPH-870827NU 

CofiSiuifXcalions, 

Inc  .  AUanlic  Dty. 

NJ 

T  AC  Soardwaiii 

BPH-870827Ny 

Bfoadcasttfig 

Asaooales.  a 

lanited 

partn«!)li4J. 

Atlanllc  Qty.  NJ 

2.  Pursuant  to  section  30e(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  desianalfd  for  hearing  in  a 
consoiidatt'H  proceeding;  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  eai;h  of  these  issues  has  been 
standartiizt'd  and  is  st?l  forth  in  its 
entirety  iindnr  the  rorresprindin^ 
headmss  at  51  FR  19347,  May  29.  1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  u.sed  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

hsue  Heading  and  Applicant(s) 

1  Site  Availability,  C.D.H.LKia>tN,O.P,R. 

2.  Envlronmenlal.  CT. 

3  Finanaal.  Q. 

4  Air  Hazard,  A.B.F«F.C.I  K.O.T. 
5.  Comparaiive  A-1' 

6  Ullimale.  A-T 

3.  If  there  is  any  non-standardized 
issue  in  this  proteeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230)  1019  M  Street.  NW.. 
Washington.  DC  The  rnmplete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contraclor. 
International  Transcription  Sor%'icc8, 
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Inc..  2100  M  Street.  NW..  Washington. 
DC  20037.  (Telephone  (202)  057-3800). 
W.  fan  Gay. 

.^-•isistant  Chief.  Audio  Services  Division. 
^tl]ss  .Media  Bureau. 

IKR  Doc.  88-22126  Filed  9-27-88;  8:45  am| 
eiLJJNO  COOC  a713-«1-H 


Applications  for  Consolidated  Hearing; 
Columbus  Broadcasting  Corp..  et  al. 

1.  The  Cumniissiun  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicani,  City  and 
Slata 

FMNo. 

MM 

DocKat 
No 

A  Cotumbua 

BPH^TOSKME.. 

88-421 

Broadcasting  Corp. 

CotumtHiS.  OH. 

B  OXearf 

8PH-870S14MH... 

Bnsadcasting.  Inc.. 

ColumOus,  OH. 

C  WilUam  Hewy 

BPH-a70S1<MI.._ 

Sauro,  Coiumbus. 

OH 

D.  Columbus  Radio. 

BPH-a70515MG... 

Ltd..  Cokmnius.  OH. 

F  M*Ohio/Ca«)rtol. 

BPH-870515MK   . 

united. 

Partnefsn*. 

Columbus,  OH. 

F    SCiOtO 

aPH-«70515MU.,. 

B/oadcastets, 

urmied  PaflnereMp, 

CokKTiOus.  OH. 

G  KaranC.  Mtxray 

ePH-«70515NM  . 

d/b/a  lilidOhio 

Radio  Umiled. 

Columbus.  OH. 

BPH-«70S15NN  _ 

ConwnunK^tions, 

Inc  ,  Columbus.  OH. 

1  Horace  E.  Pe/Kins. 

BPH-e70515NP... 

Columbus.  OH. 

J  Man,  Allen 

BPH-870515NQ.. 

Cdombos.  OH. 

K  McCall 

BPH-870515NU .. 

Sfoadcasung,  Inc. 

Colunbus.  OH. 

L  Columbus  Radu. 

BPH-870515NY.. 

Columous.  OH. 

3.  Financial.  C 

4.  Financial.  H 

5.  City  Coverase.  A.CD.E.F.C.H.I.I.K.L 

6.  Misrepresentation,  A.E 

7.  Environmental,  I.L 

8.  Air  Hazard.  B.D.I 

9.  Comparative.  ALL  APPLICANTS 

10.  Ultimate.  ALL  APPUCANTS 

3.  If  there  is  any  non-standardized 
is5ue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicantls)  lo 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc..  2100  M  Street  NW.. 
Washington.  DC  20037.  (Telephone  (202) 
857-3800). 
W.  |ana  Cay, 

Assistant  Chief.  Audio  Services  Division. 
Moss  Media  Bureau. 

|FR  Doc.  BS-22127  Filed  9-27-«a:  8:45  ami 
BtLUNG  CODC  S712-0I-II 


Applications  for  Consolidated  Hearing; 
Germantion  Radio  Co.,  et  al. 

1,  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  new  FM  station: 


2.  Pursuant  to  section  309|e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  al  51  FR  19347,  May  29,  1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  lo  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Financial.  A.D.E.1.L 

2.  Financial  &  Misrepresenlalion.  A,£ 


Applicant.  Crty  and 
State 

nieNo. 

MM 

Docket 

No 

A  Germantown  Radw 

ti*  1 1 '  a  f  usjOhphM  ." 

88-429 

Co.  Germantown, 

TN 

B.  Eugene  Walton. 

BPH-870904MS... 

Germantown.  TN 

C.  Albert  L  Cravi  A 

BPH-870904MT ... 

LOIS  B  Of  am. 

Germanlown.  TN, 

0  West  Tennessee 

BPH-a709oeMa„ 

Broa(lcasiing 

Limited. 

Ganwtfrtown,  TN. 

E  Chartes  M  Tnib 

BPH-870908MM.. 

and  Jerry  W-  S*ano 

d/b/a  T  &  S 

Assooaies. 

Germantown.  TN. 

F  Nof-Dol 

BPI|M709aeMI— . 

Broadcasting,  inc . 

Germantown,  TN. 

BPH-8maB»«J..- 

Broadcasting  o* 

MempNs,  Inc.. 

Germantown.  TN. 

H.  Novelta 

BPH^709a8MM. 

Broadcasting  Co., 

TN, 

I  David  J,  Bon  and 

BPB-«70908UN_ 

CareseC.Boii. 

Jont  Tenants. 

Gemwitoiwn,  TN. 

Applcam.  Cily  and 
Stale 

File  No 

MM 

Docket 
No 

J  Amencan  Indian 

BPH-«7l>908MO... 

Broadcasting 

Gioup. 

Geimamown.  TN. 

K  Pedefson 

BPH-e70906MS_ 

Commun":alions 

Gennanlown.  TN. 

LG/aceland 

BPH-a709MMT.. 

Broadcasting,  inc. 

M.Omni 

BPH-STOSOeMV... 

Broadcasting  Corp . 

N.  wimOM.  mc 

BPH-«7a9aBMW. 

8(=H-«7[J90eMV  . 

Broadcasting  Ccn-  ■ 

P.  Germantown  FM. 

BPH-87090eM2  _ 

Inc.,  <3ennantown. 

TN 

O  Heart  ol  Amenca 

8PH-«70904lllU.. 

Broadcasting,  Ltd.. 

Gennantown.  TN 

(PBEVIOOSIY 

DISMISSED). 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347  (May  29. 1986). 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Ap/iJiaants 

1.  Environtnentat,  O 

2.  Air  Hazard,  C.M.N 

3.  Comparative,  A-P 

4.  Ultimate.  A-P 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services. 
Inc..  2100  M  Street  NW..  Washington. 
DC  20037.  (Telephone  (202)  857-3800). 
W.  fan  Gay. 

Assistant  Chief.  Audio  Services  Divison. 
Mass  Media  Bureau. 

[FR  Doc,  88-22128  Filed  9-27-68:  8:45  am) 
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Applications  for  Consolidated 
Hearings;  Rtchardson  Broadcasting 
Group,  et  al. 

1.  The  Commission  hds  before  it  the 
followms  groups  of  mutually  exclusive 
applications  for  new  FAI  stations: 


Aophcant.  Ctty  and 
State 


A  =tK:hardsor' 
Broadcasting 

8   Elizabeth  M 

'aunts.  Soutnem 

Pines,  NC 
Z   Greene 

Broadcasting. 

inc     SouTMer-1 

Ptnas.  NC 
0   Soutnem  Radio, 

L  rrirted 

PartnersniD 
Soufl^ef  n  Pmes. 
NC 


ePH^70e24MG 


9DH-97oe24MH. 


BPw-3?0e24MI... 


3PM-e70e24MT.. 


Oocket 
No 


Issue  Hpading  and  Applicants 

1  Environmental.  A 

2  .■\irHazdrd,  B 

3  Camparativp,  All  Applicants 
4.  intimate.  .Ml  Applicants 


Applicant  City  and 
Stale 


MM 

Docket 
No- 


A.  Radio 

HaOersham  inc., 

C'aritosville,  GA 
3    Clara  Moms 

yarttn, 

Ciarvesvile,  GA 
C   Habersnam 

Associates 

ClarttesviHe,  GA 


3PH-fl71023MO  ..     ee-40H 


BPw-«71026ML. 


9PW-871026MM. 


Issue  Heading  and  Applicants 
\.  Comparative.  .A.B  C 
2.  Ultimate.  A.B.C 


AoplicanC  Crty  and 
Slate 


Oocksi 
No 


V  Cameibach 

Radw 

BfoaOcasie's. 

L  P    Paraoise 

vailev  M 
i  Sconsnaie 

TafKmg  Mactime 

axxJ  Wtfe«es9  Co, 

nc  ,  Parad'se 

vailev  i<Z 
;  Paradise  vartey 

Bfoadcasiers, 

Lid  Partnefsn<j 

I    Parad-w 

'.  alley.  AZ 


BPM-S70909MC 


BPH-87O0O9MF. 


BPH-S709IOMS. 


Apotaant.  Crty  aryJ 
State 


D  Gil  L  Lyons, 

Paradise  Valley 

A2 
e  Hope  Valley  FM 

(jmrted 

PartnersNp. 

Paradiw  Valley. 

AZ 
F 


Paradise  Valley, 

AZ 
G.  JuiM  S  Zozava 

d/b/a  Amencan 

tntemaoonaj 

Oivefs**»ea 

Paradise  valioy. 

A2 
K  Ph*p  C  Davis 

and  usa  M 

Daw  d/b.a 

Paradise  VaKey 

Broadcasters, 

Paradiae  Valley. 

AZ 
1.  Paradise  Vaiiey 

Associates 

Umrted 

Partner  snip 

Paradne  vauey. 

AZ 


P4eNo. 


BPH^TOfllOMC. 
BPH-e70910ME. 


8PH-e70910NE.. 


BPH-«7Q910NH . 


BPH-870910NK.. 


BPH-8709100e . 


DDCkat 
No. 


Issue  Heading  and  Applicants 

1-  Environmental.  O 

2.  Air  Hazard.  R,  I 

3.  Comparative.  AIX 

4.  Ultimate.  ALL 


Appticani  Cty  and 
Stale 


A  Radk}  Aiben 
Lea.  tnc    AiDen 
Lea,  MN 

B.  Albert  Lea 
Broadcasting 
Corp.  Albert  Lea. 
MN 

C.  Arcfi«  Givens. 
Jt ,  Albert  Lea. 
MN 


D  Albert  Lea. 
CofTYTHovcatiorw. 
Inc.  Albert  Lea. 
MN 


MM 

Dochei 
No. 


BPH-*70«14MO 


BPH-870gi4MP . 


BPK-870914Me. 


(DISMISSED 

HEREIN) 
BPH-«7M14M0. 


(OtSMlSSED 
HEREIN). 


Issue  Heading  and  Appiiconts 
1.  Comparative.  A.B 
Z.  UltUDBle.  AS 


AppMcanl.  City  and 
State 


A.  David  Fiweasn. 
Port  tsabet  Tx 


BPH-a&12l3MH. 


MM 

Docket 

No 


Awfcam  Oly  and 
Suie 

FMNo. 

MM 

Oockal 
No. 

B,  Tommy  Turner 

BPH-»51J13NK.... 

Camrtti.  Port 

ttabal.  TX 

C  D«E  Trovnw. 

BPH-«5(216Na„ 

Partnefship,  Port 

Isabel  TX 

D  BtiOerNew*. 

BPH-SSt2ieN0 .- 

Inc  Port  ls«6«l. 

TX- 

E.  Mantisar  C 

BPH-85121»IE._ 

Tnib,  Port  1»»|MI. 

TX. 

Issue  Heading  and  Applicants 

1.  Site  Availability.  A 

2.  [See  Appendix],  A 

3.  Air  Hazard.  A 

4.  Comparative,  A-E 

5.  Ultimate.  A-E 

Appendix.  Nan-Standard  Issue 

1.  (a)  To  delennine  whether  A  has 
reasonable  assurance  thai  the  transmitter  site 
speciHed  wfU  be  available  to  him 

(b]  To  determine,  in  li;{hl  of  the  facts 
adduced  piir^unni  to  issue  (a)  above,  the 
facts  and  circumstances  surrnunding  A"« 
failure  lo  timely  update  his  application  and 
whether  A  vioUted  47  C  F  R  §  1  6S, 

(c)  To  determine,  in  liRht  of  the  facts 
adduced  pursuant  to  ishuhs  (a)  and  (b)  above, 
whether  A  attempted  to  conceal  matenal 
facts  from  the  Commission,  and.  if  so.  the 
effect  thereof  on  his  basic  quaiificaitons  to  be 
a  Commission  licensee. 

2.  Pursuant  to  section  309(e]  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearinj!  in 
consolidated  proceedings  upon  the 
issues  listed  above  far  each  proceeding. 
The  text  of  each  of  these  issues  has 
been  standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  KR  19347.  May  29.  1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  to  signify  whether 
the  issue  in  question  applies  to  that 
particular  applicant. 

3.  Non-standardized  issues  in  these 
proceedings,  are  set  forth  in  an 
Appendix  to  this  Notice  A  copy  of  the 
complete  UDO  s  in  these  proceedings 
are  available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc..  2100  M  Street  N  W.. 
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Washington.  DC  20037.  (Telephone  (202) 
857-3800). 

VV.  Ian  Gay, 

Assistant  Chief.  Audio  Sen' ices  Division. 

Mass  Media  Bureau. 

jFR  Doc.  88-22129  Filed  9-27-88:  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
Agreenrient(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement{s}  pursuant  to 
section  5  of  the  Shipping  Act  of  1984 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
m^y  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-010730-003 
Title:  City  of  lx>s  Angeles  Lease 

Agreement 
Parties:  City  of  Los  Angeles  Los  Angeles 

Cruise  Ship  Terminals.  Inc. 
Synopsis:  The.  agreement  modifies  the 
lease  premises  by:  (1)  Deleting  100,800 
square  feet  adjacent  to  Berth  93A.  (2) 
adding  32,687  square  feet  al  Berth  93B 
and,  (31  granting  Tenant  the 
nonexclusive  preferential  right  to  use 
Parcels  No.  One  through  Five  of 
Drawing  No.  1-1489.  The  agreement 
also  revised  the  minimum  annua) 
guarantee  and  revenue  sharing 
breakpoint. 
Agreement  No.:  224-200156 
Title:  State  of  Hawaii  Terminal 

Agreement 
Parties:  Stale  of  Mawail  Matson 

Terminals.  Inc.  (Matson) 
Synopsis:  The  agreement  provides 
Matson  a  powerline  easement  lo 
provide  electrical  power  for  its 
refrigt,Tatpd  cargo  container 
operations.  The  35-year  lease  provides 
for  a  fixed  annual  ground  rental  for 
the  first  15-year  period  and  provides 
for  rental  renegotiations  pnor  to  the 
15th  and  25th  years  of  the  lease. 
Agreement  No.:  224-200155 
Title:  State  of  Hawaii  Lease  Agreement 
Parties:  Slate  of  Hawaii  Matson 
Terminals,  Inc.  (Matson) 


Synopsis:'The  agreement  authorizes 
Matson  to  lease  certain  electrical 
power  easements  and  to  purchase  the 
existing  electrical  equipment  at  the 
container  handling  facility.  Pier  1, 
Kahului  Harbor.  Maui.  Hawaii. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  September  23. 1966. 
Joseph  C  Polking. 
Secretary. 

|FR  Doc-  88-2^2:18  Filed  9-27-88:  8:45  am] 
BILLING  CODC  t730-01-« 


[Docket  No.  S8-23) 

Stevedoring  Services  of  America  v. 
Board  of  Hart>or  Commissioners  of  the 
Ctty  of  Los  Angeles  and  Overseas. 
Shipping  Co;  FIHng  of  Complaint  and 
Assignment 

September  23. 1988. 

Notice  is  given  that  a  complaint  filed 
by  Stevedoring  Services  of  America 
("SSA")  against  the  Board  of  Harbor 
Commissioners  of  the  Ctty  of  Los 
Angeles  ("BHCLA"}  and  Overseas 
Shipping  Company  ("OSC")  was  served 
September  23. 1988.  SSA  alleges  the 
existence  of  an  exclusive,  preferential, 
or  cooperative  working  arrangement 
between  BHCLA  and  OSC  which  has 
never  been  filed  with  the  Federal 
Maritime  Commission  as  required  by 
section  5  of  the  Shipping  Act  of  1984 
("the  Act").  46  U.S.C.  app  1704(a).  and 
has  never  become  effective  pursuant  to 
section  6fc)  of  the  Act.  46  U.S.C.  app 
1705(c).  As  alleged  by  SSA. 
implementation  of  the  agreement  which 
has  not  become  effective  has  resulted  in 
a  violation  of  sections  10  (a)(2)  and  10 
(a)13).  46  U.S.C.  app  1709  la)(2J  and 
(aj(3).  In  addition,  other  alleged 
practices  by  BHCLA  in  connection  with 
its  management  of  marine  terminal 
facilities  at  the  Port  of  Los  Angeles  have 
resulted  in  violations  of  sections  10 
(b)(11),(b)(12).  (d)(1),  (d)(2).  end  (d)(3). 
46  U.S.C.  app  1709  (bl(n),  (b)(12),  (d)(1). 
ld)(2)and{dj(3). 

This  proceeding  has  been  assigned  to 
Administrative  Law  |udge  Joseph  N. 
Ingolta  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  lime  limitations 
prescribed  m  46  CFR  502.61,  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  heanng  and  cross- 


examination  are  necessary  for  the 

development  of  an  adequate  record. 

Pursuant  to  the  further  terms  of  46  CFR 

502-61.  the  initial  decision  of  the 

F^residing  Officer  in  this  proceeding  shall 

be  issued  by  September  25. 1989,  and  the 

final  decision  of  the  Commission  shall 

be  issued  by  January  25. 1990. 

Joseph  C-  Polking, 

Secretary. 

|PR  Doc  88-22237  Filed  9-27-88;  8:45  amj 

BtLLMO  CODE  STSO-OI-M 


Agreenr>ent(s)  Filed 

The  Fedeal  Maniime  Commisson 
hereby  gives  notice  of  the  filing  of  the 
following  agreementjs]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
W^ashington,  DC  Office  of  the  Federal 
Maritime  Commission.  1 100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretarj'.  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  m  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572-603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Con\mission  regarding  a  pending 
agreement. 

Agreements  No.:  (1)  202-000093-046  and 
[2]  202-005200-060 

Titles:  (1)  North  Europe-U.S.  Pacific 
Frieght  Conference;  (2)  Pacific  Coast 
European  Conference. 

Parties:  (1)  &  (2)  Compagnie  Cenerale 
Maritime,  Hapag-Uoyd  AC,  Incotrans 
B.V. 

Synopsis:  The  proposed  amendments 
would  modify  the  self-policing 
procedures  of  the  agreements  in 
accordance  with  changes  to  the 
Compliance  Agreement  (FMC 
Agreement  No.  203-011160). 

Agreement  No.:  203-011075-008. 

Title:  Central  America  Discussion 
Agreement 

Parties:  United  States/Central 
America  Liner  Associatioa  Nordana 
Line,  Inc.,  Concorde  Shipping  Inc., 
Marine  Bulk  Carriers,  Inc..  Tropical 
Shipping  and  Construction  Co.  Ltd., 
Central  Gulf  Lines,  Nexos  Line.  Gran 
Golfo  Express.  Thompson  Shipping  Co., 
Ltd.,  Maritima  Juno,  S.A. 

Synopsis:  The  proposed  modification 
would  add  Norwegian  American 
Enterprises,  Inc.,  as  a  party  lo  the 
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agreement.  The  parties  have  requested  a 
shortened  review  period. 

Agreement  No.:  205-011211-001. 

Tjfle.  Transpacific  Discussion 
.Agreement- 

Parties.  Nippon  Yusen  Kaisha. 
American  President  Lanes,  Ltd.,  Mitsui 
O  S,K,  Lines,  Ltd..  Sea-Land  Service. 
Inc..  Kawaski  Kisen  Kaisha.  Ltd. 

Synopsis:  The  proposed  modification 
would  add  A  P.  Moller-Maersk  Line, 
Evergreen  Marine  Corp.  (Taiwan)  Ltd.. 
Yangming  Marine  Tranport  Corp  . 
N^'pture  Orient  Lines.  Lid.,  Hyundai 
Merchant  Marine  Co..  Ltd..  and  Nippon 
Liner  System.  Ltd..  as  parties  to  the 
agreement.  The  parties  have  requested  a 
shortened  review  period. 

Bv  Order  of  the  Federal  Martimi" 
Corr.mission, 
)o«eph  C.  Polking. 

IJau-d  5<>ptember  23. 1988. 

IFR  Doc  S8-22177  Piled  »-27-fta;  8:45  am] 

SIUJHQ  COOC  ITSO-OI-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

Sepvmbtr  Zl.  19«a 

Background 

On  June  15,  19&4.  the  Office  of 
Management  ar.d  Budget  (0MB) 
deiegdted  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Redjction  Act  of  1980.  as  per  5  CFR 
1320.9.  "to  approve  of  an  assign  0MB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9,"  Board-approved  coliecttons  of 
information  will  be  incorporated  into  the 
official  OMB  inventory-  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrument(s)  will  be 
placed  into  OMB's  public  docket  files 
The  following  reports,  which  are  being 
handled  under  this  delegated  authonty, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authonty 

DATE:  Comments  must  be  received  on  or 
before  October  13.  1988. 


ADDRESS:  Comments,  which  should  refer 
to  the  OMB  Docket  number  (or  Agency 
form  number  in  the  case  of  a  new 
information  collection  that  has  not  yet 
been  assigned  an  OMB  number),  should 
be  addressed  to  Mr.  William  W.  Wiles. 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  and  C 
Streets,  \W..  Washingtnn,  DC  20551.  or 
dehered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  am  and  5:15  p.m..  except 
as  provided  in  S  261.6|al  of  the  Board's 
Rules  Regarding  Availability  of 
Information.  12  CFR  2m.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board.  Robert  Neal,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building.  Room  3228. 
Washin^^on.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 

copy  of  the  request  for  clearance  (SF  83). 
supporting  stittement.  and  other 
documents  that  will  be  placed  Into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agpncy  clearance  officer,  whose  name 
appears  below.  Federal  Reserve  Board 
Clearance  Officer — Nancy  Steele — 
Division  of  Research  and  Statistics. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC  20551 
(202-452-3822). 

Proposal  to  approve  under  OMB 
delegated  authorty  the  extension,  with 
revision,  of  the  following  report: 
1  Haport  Title:  Annua!  Daylight 

Overdraft  Capital  Report  for  U.S. 

Agencies  and  Branrhes  of  Foreign 

Banks 
Agency  Form  Number  FR  2235 
OMB  Docket  Number  7100-0216 
Frequency  Annual 
Reporters:  US-  Agencies  and  Branches 

of  Foreign  Banks 
Estimated  Number  of  Respondents:  110 
A  verage  Hours  per  Response:  1 
Annua!  Reporting  Hours:  110 

Small  businesses  are  not  affect. 

General  Description  of  Report: 

This  information  collection  is 
considered  voluntary  (12  U.S.C.  248)  and 
is  given  confidential  treatment  (5  U.S-C. 
552b(4)). 

The  FR  2225  report  provides  timely 
data  on  the  worldwide  capital  of  the 
foreign  parent,  which  is  used  in 
coniunction  with  other  information  to 
calculate  the  branches'  daylight 
overdraft  limit  on  large  dollar  payments 
systems-  Minor  revisions  include  a 
reduction  in  the  frequency  of  the  report 
to  once  a  year  (and  a  conformmg 
amendment  to  the  title  of  the  report). 


elimination  of  one  item,  and 
clarirications. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension, 
without  revision,  of  the  following  report: 
1  Report  Title:  Report  of  Sender  Net 

Debit  Cap 
Agency  Form  Number  FR  2226 
OMB  Docket  Number  7100-0217 
Frequency:  Ajinual 
Reporters:  Depository  institutions 
Estimated  Number  of  Respondents: 

5.780 
A  verage  Hours  per  Response:  .1 
Annual  Resporting  Hours:  578 

Small  businesses  are  not  affected. 

General  Description  of  Report: 

This  information  collection  is 
considered  voluntary  (12  U.S.C.  248)  and 
is  given  confideniiat  treatment  (5  U.S.C. 
552b(4)). 

The  FR  2226  report  provides  timely 
data  on  institutions'  debit  cap  levels 
which  the  Federal  Reserve  uses  to 
monitor  payments  activities  with  the 
objective  of  reducing  intraday  credit 
exposure. 

Board  of  Governors  of  the  Federal  Reserve 
Syiitem.  September  21. 1988. 
WilUam  W.  WUes. 
Si^n-tary  of  the  Board. 
[W.  Doc  Bfi-22133  Filed  9-27-^;  8:45  am| 
BILUHO  COOC  U 10-0 1-41 


Agency  Forma  Under  Review 

St-ptember  20, 1988. 

Background 

On  June  15.  1984.  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980,  as  per  5  CFR 
1320.9.  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  S  CFR 
1320  9."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collection.^  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrumenl|s)  will  be 
placed  into  OMB's  public  docket  files- 
The  following  forms,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  fur  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collechon.  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
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submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

DATE:  Comments  must  be  received  on  or 
before  October  13. 1988. 
ADDRESS:  Comments,  which  should  refer 
to  the  OMB  Docket  number  (or  Agency 
form  number  in  the  case  of  a  new 
information  collection  that  has  not  yet 
been  assigned  en  OMB  number),  should 
be  addressed  to  Mr.  William  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  2i)lh  and  C 
Streets.  NW.,  Washington.  DC  20551.  or 
delivered  to  room  E^-222^  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m.  and  5:15  p.m-.  except 
as  provided  in  S  261.6(a]  of  the  Board's 
Rules  Regarding  Availability  of 
Information.  12  CFR  261.6(a). 

A  copy  of  the  comments  may  also  bfi_^ 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Robert  Neal.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  &nd  Budget,  New 
Executive  Office  Building.  Room  3206. 
Washington.  DC  20503. 
FOR  FURTHER  IHFORMATfON  COrTTACT:  A 

copy  of  the  proposed  form,  the  request 
for  clearance  (SF  S3),  supporting 
statement,  instructions,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer  whose  name 
follows.  Federal  Reserve  Board 
Clearance  Officer — Nancy  Steele — 
Division  of  Research  and  Statistics. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC  20551 
(202-452-3822) 

Proposal  to  approve  under  OMB 
delegated  authonty  the  extension,  with 
minor  revisions,  of  the  following  reports: 
1.  Report  Title:  Weekly  Report  of  Assets 

and  Liabilities  of  Large  U.S.  Branches 

and  Agencies  of  Foreign  Banks 
Agency  Form  Number  FR  3069 
OMB  Docket  Number  710Q-0030 
Frequency:  Weekly 
Reporters:  Large  US.  branches  and 

agencies  of  foreign  banks 
Average  Response  Time:  3.5  hours 
Estimated  Number  of  Respondents: 

3,432 
Annual  Reporting  Hours:  12,012 

Small  businesses  are  not  affected. 

General  Description  of  Report- 

T^is  report  is  authorised  by  law  (12 
U.S.C.  3105).  Individual  respondent  data 
are  exempt  from  disclosure  (5  U.S.C 
552lbJ(4)  and  (bJl8)). 

Tiiis  report  provides  current 
information  on  credit  developments  and 
sources  of  funds  at  large  U.S.  branches 
and  agencies  of  foreign  banks-  The  data 
are  used  to  estimate  bank  credit  and 


nondeposil  funds  and  for  analyzing 
banking  and  monetary  conditions. 
2.  Report  Title:  Regulation  K 

Requirements  for  Applications  and 

Prior  Notifications 
Agency  Form  Number:  FR  K-1 
OMB  Docket  Number  7100-0107 
Frequency:  On  occasion 
Reporters:  State  member  and  national 

banks.  Edge  and  Agreement 

corporalions,  bank  holding  companies 


Requireraert 

Esomsted 
number  o< 
responssi 

Estimated 
hours  per 
response 

Appl-cal'On  /  NoM.caliOn 
tc  Estatii's^  Forwgn 
Brarxrh  o1  Member 
Banks 

Apphcstion  Id 
Es(«](iSrvAoquir»  or 
^Bfiange  C^ntrtf  o( 

y  an  Ed08  C^.  or  to 
Engage  m  OMam 
DoTiesttc  AcWitoa  -.. 

f  Jotri«:ano»i  to              f 
E3t3ti>sfi  8  Btanctf- 
al  ao  EJge  Co»p.; 
Aopiicaiior  10  Invest 

B-i  CTfV 

OgaofiTsnors. 
Si^nticatior.  io  tnvesi 
IP  Ott.er 
O  sanitations. 
Noti'tcauon  10  invest 

Company _. . 

7 
■"^^^     10 

100 

12.0 
18  B 

Annual  Reporting  Hours:  2067 
Small  busmesses  are  not  affected. 
General  Description  of  Reports: 
These  rf  ports  are  required  by  law  (12 
U.S.C.  e01-604ia).  611-631.  1843iclll3|. 
tc)(14l  and  lft44lc)).  Confidential 
treatment  may  be  requested  by  the 
applicant  (5  U.S.C.  552). 

The  FR  K-1  is  a  compilation  of  all  the 
applications  and  prior  notification 
requirements  in  Regulation  K  that 
pertain  to  the  formation  of  Edge  and 
Agreement  corporations  and  export 
trading  companies  and  the  international 
and  foreign  activities  of  U.S.  banking 
organizations.  The  requirements  are 
being  renewed  with  certain  minor 
changes  to  obtain  additional  information 
needed  in  the  application  process,  and 
to  include  notifications  of  change  in 
control  of  Edge  corporations  and  of 
investment  in  a  foreign  joint  venture. 
3.  Report  Title:  Annual  Report  of  Bank 
Holding  Companies;  Bank  Holding 
Company  Report  of  Changes  in 
Investment  and  Activities 
Agency  Form  Number  FR  Y-6:  FR  Y-«A 
OMB  Docket  Number  7100-0124 
Frequency:  Annual;  on  occasiun 
Report'Ts  Bank  holding  companies 
.Average  Responsf  Time:  B  hours  (FR  Y- 

6);  1  hour  [FR  Y-6A1 
Estimated  Number  of  Respondents: 
6.433  (FR  Y-61;  1.000  IFR  Y-6A) 


Annual  Reporting  Hours.  53.464 
Small  businesses  are  affected. 
General  Description  of  Reports: 
These  reports  are  required  by  law  (12 
U,S.C.  1844tc)).  Certain  portions  may  be 
given  confidential  treatment  at 
respondent  request  (5  U5.C.  552  (b)l4) 
and  (b)(8)l. 

The  annual  FR  Y-6  report  is  the 
Federal  Reserve  System  s  principal 
source  of  independently  audited 
financial  data  on  bank  holding 
companies,  their  subsidiaries  and  other 
regulated  investments.  It  consists  of 
financial  statements  and  structure  and 
ownership  information  in  the  company's 
own  format  It  is  being  renewed  with  a 
revision  requiring  a  cash  flow  statement 
instead  of  the  statement  of  changes  in 
financial  position,  beginning  December 
1988.  The  FR  Y-6A  report  provides 
information  on  any  change  in  the 
structure  of  bank  holding  companies  and 
their  subsidiaries.  It  is  being  renewed 
with  certain  clanfications  in  wording 
and  revisions  to  provide  additional 
detail  to  the  manner  of  divestitures  by 
bank  holding  companies. 
4.  Report  Title:  Annual  Report  of 
Selected  Financial  Data  of  Nonbank 
Subsidiaries  of  Bank  Holding 
Companies 
Agency  Form  Number  FR  Y-lll 
OMB  Docket  Number  7100-0218 
Frequency:  Annual 
Reporters:  Nonbank  subsidiaries  of 

bank  holding  companies 
.4  verage  Response  Time:  .5  hour 
Estimated  Number  of  Respondents: 

3.083 
Annual  Reporting  Hours:  1850  hours 
Small  businesses  are  affected. 
General  Description  of  Report: 
This  report  is  required  by  law  (12 
U.S.C.  l&44(c]).  Certain  portions  may  be 
given  confidential  treatment  at 
respondent  request  (5  US  C.  552  (b)(4l. 
[b)[8)). 

This  report  provides  selected  balance 
sheet  and  income  information  in  a 
standardized  format,  and  is  being 
renewed  with  certain  minor 
informational  changes  *•.»  he  effective 
December  1988.  It  is  the  Federal  Rcspr\  e 
System's  only  source  of  standardized 
information  on  individual  nonbank 
subsidiaries  and  is  used  to  monitor 
activities  of  these  subsidiaries. 

Board  of  Governors  of  the  Federtil  Rti8er\  e 
System.  September  2a  1988. 
WilUam  W.  WUu« 
Secrrmn,'  of  the  Board. 
IFR  D.K  Bfi-22134  Filed  9-27-88;  8:45  Bffi| 
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Citicorp;  Acquisition  of  Company 
Engaged  In  Nonbanklng  Activities 

The  on?an;2aiion  listed  in  this  notice 
has  applied  under  S  225.23  (a)  of  (f)  of 
the  Board  s  Regulation  Y  (12  CFR  22523 
fa)  or  10)  for  the  Board's  approval  under 
spction  4(cliai  of  the  Bunk  Holding 
Company  Act  (12  U-SC.  l&43(c|(8|)  and 
§  225.21(d)  of  Regulation  Y  [12  CFR 
225.21(a))  to  acquire  or  control  voting 
:*ecurities  or  assets  of  a  company 
engaged  m  a  nonbanking  activnty. 
Unless  otherwise  noted,  such  activities 
will  be  conducted  throughout  the  United 
States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcalion  has  been  accepted  for 
processing,  n  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  Inlerpsted  persons  may 
evpress  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gams  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  ihe 
reasons  a  written  presentation  would 
not  suffice  m  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
heanng,  and  indicating  how  the  party 
commenting  wuuld  be  aggrieved  by 
approval  of  the  propos.il. 

Comments  regarding  (he  appiic.ation 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  12. 
19«a. 

A  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge.  Vice  President)  33 
Liberty  Street.  New  York,  New  York 
10045: 

1  Citicorp  New  York,  New  York;  to 
engage  c/e  novo  through  its  subsidiary. 
Citicorp  Banking  Corporation. 
VViimmgton,  Delaware,  which  proposes 
to  establish  a  branch  in  the  Cayman 
Islands  to  engage  in  accepting  funds  in 
dollars  or  foreign  currency  in  wholesale 
money  markets  in  amounts  over 
SlOO.OOO:  placing  funds  with  and  making 
loans  and  advances  to  subsidiary'  and 
afRliafed  organizations,  making 
commercial  loans  In  amounts  over 
SHX),0(»:  f'lrpign  excha.nge  transactions; 
and  other  activities  constituting 
commercial  banking  outside  the  United 
States.  These  activities  were  approved 


by  Board  Order  dated  December  2.  1982 
(69  Fed  Res.  Bull.  36).  approving 
Citicorp's  application  to  establish 
branches  of  company  in  Bahrain.  The 
Channel  Islands,  and  Hong  Kong  and  to 
engage  in  certain  commercial  banking 
activities.  Applicant  proposes  to 
conduct  these  activitiea  outside  of  Ihe 
United  Sates. 

Elfjard  of  Governors  of  (he  Federal  Reser\-e 
System,  September  21. 19»a. 
lames  McAfee, 

Associate  Secntary  of  Che  Board. 
[FR  Doc.  88-22136  Filed  9-27-88;  R:A5  am] 
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Change  In  Bank  Control;  Acquisitions 
of  Shares  of  Banks  or  Bank  Molding 
Companies;  Mika  Jenkins  at  ai. 

The  notificants  listed  below  have 
applied  under  the  Change  m  Bank 
Control  Act  [12  U  SC,  1817(1))  and 
5  225.41  of  the  Boards  Regulation  Y  (12 
Cf*R  22S,41)  to  acquire  a  bank  or  bank 
holding  company  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  parsgraph  7  of  the  Act  (12 
U.S.C  18170 1(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offires  of  the  Board 
of  Governors  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  mdicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors  Comments  must  be  received 
not  later  than  October  12. 1988. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tnbble.  Vice  President)  400 
South  Akard  Street.  Dallas.  Texas  75222: 

1  Mike  Jenkins.  Seminole.  Texas,  to 
acquire  27.79  percent;  Marion  C.  Bowers. 
Seminole.  Texas,  16.66  percent;  Athen 
Lowne.  Seminole.  Texas;  to  acquire  6.45 
percent;  Robert  M  Cosby.  Seminole, 
Texas,  to  acquire  2.78  percent:  and 
William  R.  Oswalt.  Denton.  Texas,  to 
acquire  57,42  percent;  of  the  voting 
shares  of  Chines  Bancshares.  Inc., 
Seminole.  Texas,  and  thereby  indirectly 
acquire  First  National  Bank,  Seminole. 
Texas. 

B  Federal  Reserve  Bank  of  San 
Francisco  (Hdrr>  W.  Green.  Vice 
President)  101  Market  Street.  San 
Francisco,  California  94105: 

1.  Aiitonio  Gnmahii.  Cottonwood. 
Arizona,  to  acquire  19.9  percent:  Arthur 
Schwalm.  Sedona.  Arizona,  to  acquire 
19.9  percent;  and  Leon  Fellon. 
Cottonwood.  Arizona,  to  acquire  11.9 
percent  of  (he  voting  shares  of  Verde 
Valley  Bancorp,  Inc.,  Cottonwood. 
Arixona,  and  thereby  indirectly  acquire 


Bank  of  Verde  Valley,  Cottonwood, 
Arizona. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  21. 1988 
{amea  McAfe«. 

Associate  .'i^H.  retary  of  the  Boant 

IFR  Doc  B8-22137  Filed 9-27-88;  845 ami 
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Keycorp,  el  al4  Formations  of. 
Acquisitions  by,  and  Mergers  of  Bank 
Holding  Companies;  and  Acquisitions 
of  Nonbanking  Companies 

The  companies  listed  in  this  notice 
have  applied  under  S  225. 14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  for 
the  Board's  approval  under  section  3  of 
the  Bank  Holding  Company  Act  (12 
use.  1842)  to  become  a  hank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  \  225.23(fl)(21  of  Regulation  Y  (12 
CFK  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(a)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
lB43(c)(&)}and  fi  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  secunties  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  (  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  In  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
tliroughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  Ihe 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources. 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing. 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  parly 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 
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Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  14. 
1988. 

A-  Federal  Reserve  Bank  of  New  York 
(Wilham  L  Rutledge,  Vice  President)  33 
Liberty  Street.  .New  York.  New  York 
10045: 

1.  Keycorp.  Albany.  New  York,  to 
acquire  100  percent  of  the  voting  shares 
of  First  Wyoming  Bancorporation. 
Cheyenne,  Wyoming,  and  thereby 
indirectly  acquire  First  Wyoming  Bank- 
Hanna,  Hanna.  Wyoming;  First 
Wyoming  Bank-Worland.  Woriand. 
Wyoming;  First  Wyoming  Bank-Wright. 
Wright.  Wyoming;  First  Wyoming  Bank- 
Meeteetse,  Meeteetse,  Wyoming;  First 
Wyoming  Bank-GiUette,  Gillette, 
Wyoming;  First  Wyoming  Bank- 
Torringlon.  Torrington.  Wyoming;  First 
Wyoming  Bank-Rock  Springs.  Rock 
Springs,  Wyoming;  First  Wyoming  Bank- 
Saratoga.  Saratoga.  Wyoming;  First 
Wyoming  Bank-Lusk.  Lusk.  Wyoming; 
First  Wyoming  Bank-North  Cheyenne. 
Cheyenne.  Wyoming;  First  Wyoming 
Bank-Wheatland.  Wheatland.  Wyoming: 
First  Wyoming  Bfink-Douglas.  Douglas, 
Wyoming;  First  Wyoming  Bank-Big 
Piney.  Big  Pmey,  Wyoming:  First 
Wyoming  Bank-Green  River.  Green 
River.  Wyoming;  First  Wyoming  Bank- 
Biverton.  Riveton.  Wyoming:  First 
Wyoming  Bank-Eash  Cheyenne, 
Cheyenne.  Wyoming;  First  Wyoming 
Hfink-Rawlins.  Rawlins,  Wyoming;  First 
Wyoming  Bank-iackson  Mole,  [ackson, 
Wyoming;  First  Wyoming  Bank -Casper. 
Casper.  Wyoming;  First  Wyoming  Bank- 
Cody.  Cody.  Wyoming;  First  Wyoming 
Bank-Kemmerer.  Kemmerer.  Wyoming; 
First  Wyoming  Bank-Evanston, 
Evanston,  Wyoming:  First  Wyoming 
Bank-Lander.  Lander,  Wyoming:  First 
Wyoming  Bank-Laramie.  Laramie. 
Wyoming;  First  Wyoming  Bank- 
Sheridan,  Shendan,  Wyoming;  and  First 
Wyoming  Bank-Cheyenne.  Cheyenne. 
Wyoming.  In  addition.  Key  Bancshares 
of  Wyoming,  Inc..  is  also  applying  to 
become  a  bank  holding  company  by 
acquiring  First  Wyoming 
Bancorporation. 

In  connection  with  this  application. 
Applicants  also  propose  to  acquire  Item 
Processing,  Inc..  Denver.  Colorado,  and 
thereby  engage  in  data  processing 
services  pursuant  to  S  225.25(b)(7]  of  the 
Board's  Regulation  Y. 

B*>ard  of  Governor*  of  the  Federal  Reserve 
System.  Sepiemtwr  21. 1988 
{■inca  McAfee. 

Associate  Secretary  of  the  Board. 
jFR  Doc  88^2213fi  Filed  9-27..A8;  6:45  am| 
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NBD  Bancorp,  Inc^  ct  al.;  Applications 
to  Engage  de  novo  In  Permissible 
Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.231  a )ll)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a|(ll|  for  the  Board's 
approval  under  section  4(c|(8)  of  the 
Bank  Holding  Company  Act  (12  U.SC. 
lR4.1i(c)(8))  and  S  225.21(a)  of  Regulation 

Y  112  CFR  225^(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  thai  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  Stales. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  m  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  m  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summanzing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggreived  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  14. 1988 

A-  Federal  Reserve  Bank  of  Chicago 
(David  S  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  NBD  Bancorp.  Inc..  Detroit, 
Michigan,  to  engage  de  novo  in  making 
equity  and  debt  investments  in 
corporations  or  projects  primarily 
designed  to  promote  community  welfare, 
such  as  economic  rehabilitation  and 
development  of  low  income  areas  by 
providing  housing.  ser\ices  or  jobs  for 
residents  pursuant  to  $  225.25[b}|6)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  Detroit. 
Michigan. 


B  Federal  Reserve  Bank  of 
Minneapolis  (lames  M  Lyon,  Vice 
Presnii-ntl  250  Marquette  Avenue. 
Mmnedpolis.  Minnesota  55480: 

1.  Community  First  Minnesota 
Bankshares.  Inc..  Fargo.  North  Dakota: 
to  engage  de  novo  through  its 
subsidiary,  Community  First  Service 
Corporation.  Fargo,  North  Dakota,  in 
providing  data  processing  and  data 
transmission  ser\'ices  pursuant  1o 
§  225.25(b)(7)  of  the  Boards  Regulation 
Y 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  21, 1988- 
lanes  McAfee. 

Associate  Secretary  of  the  Board. 
|FR  Doc.  88-22140  Filed  9-27-88;  8:45  8m| 
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Peoples  Heritage  Financial  Group,  tnc^ 
et  al.;  Formations  of;  Acquisitions  by: 
and  Mergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  112  U.S.C.  1842)  and 
{  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  31c)  of  the  Act  (12 
U  SC.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  heanng 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  heanng,  identifymg  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summanzing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
14. 1988, 

.^  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady.  Vice  fYesident)  600 
Atlantic  Avenue.  Boston.  Massachusetts 
02106: 

1.  Peoples  Heritage  Financial  Group. 
Inc..  Portland,  Maine;  to  acquire  100 
percent  of  the  voting  shares  of  Oxford 
Bank  and  Trust.  Oxford.  Maine 

6  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 


37876 
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Marietta  Street,  NW.,  Atlanta.  Georgia 
30303: 

1.  Alan  J.  Le'Ais  Financial  Services 
Trust.  Torlola.  British  Virgin  Islands, 
and  .Angola-American  Bancshares 
Corporation.  Baton  Rouge,  Louisiana,  to 
become  banlc  holding  companies  by 
acquiring  liX)  percent  of  the  vntinj^ 
shares  of  Baton  Rouge  Bank  and  Tr\jsl 
Company,  Baton  Rouge.  Louisiana. 
Comments  on  this  apphcation  must  be 
received  by  October  7.  1988 

2.  Main  Stref't  Banks,  inc..  Covington. 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  uf  The  Bank  of  Covington, 
Covington.  Georgia, 

C.  Federal  Re8er\'e  Bank  of  Chicago 
(David  S  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
80690: 

1  Republic  Bancorp.  Inc.  Ann  .Arbor, 
.Michigan,  in  organization:  to  acquire  100 
percent  of  the  voting  shares  of  Republic 
Bank-Oakland.  Bloomfieid.  Hills. 
Michigan,  a  de  novo  bank. 

D  Federal  Reserve  Benk  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166 

1,  Banlerrn  Corp..  Eldorado,  Illinois,  lo 
become  a  bank  holding  company  by 
acquiring  at  least  99,8  percent  of  the 
voting  shares  of  The  Hamilton  County 
Bank,  McLeansboro,  Illinois, 

2  iMWIon  Pcrtners  Holding  Company. 
Central  City,  Kentucky:  to  become  a 
bank  holding  company  by  acquiring 
32.26  percent  of  the  voting  shares  of 
First  United,  Inc.  CentralCity, 
Kentucky,  and  thereby  indirectly 
acquire  First  .National  Bank  of  Cent,-al 
City,  Central  Cily,  Kentucky 

3  Sebastian  Bankshares.  Inc..  Barling. 
.Arkansas;  to  become  a  bank  holding 
company  by  acquirmg  100  percent  of  the 
voting  shares  of  Citizens  Bank  of 
Lavaca.  Barling.  Arkansas, 

E.  Federal  Reserve  Bank  of  Kansas 
Cily  (Thomas  M,  Hoenig.  Senior  Vice 
President]  925  Grand  Avenue.  Kansas 
City,  Missouri  64198 

1,  Schneider  Bankcorporvtion. 
Pldttsmoulh.  Nebraska;  to  become  a 
bank  holding  company  hy  acquiring  94  5 
percent  of  the  voting  shares  of 
Plattsmouih  Slate  Bank.  Plattsmoulh, 
Nebraska, 

F  Federal  Reserve  Bank  of  Dallas  (\V 
Arthur  Trihliie,  Vice  President)  400 
South  Akard  Street.  Dallas.  Texas  75222 

1  Garland Bancsharea.  Inc.  Dallas. 
Texas;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 


voting  shares  of  Texas  Bank  of  Garland, 
N  A,.  Garland.  Texas, 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  21. 1908. 
lames  McA/ac 

.■\ssoctate  Secretary  of  the  Board. 
|FR  Doc  aB-Z21]9  Hied  9-27-«8;  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[  Docket  No.  SaO-02«0 1 

Blood  Pr««iurs  Measurement  Devices 

(Sp<1ygmomanometera) — Accuracy; 

Revised  CompMance  Policy  Guide; 

AvailaMity 

agency:  Food  and  Drug  Administration, 

action:  Notice, 

summahv:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  revised  Compliance 
Policy  guide  7124  23.  "Blood  Pressure 
.Measurement  Devices 
(SphygmomanometersI —  Accuracy" 
ICPG  7124.23)  (Seplemtierfl,  19(W),  The 
purposes  of  revising  CPtj  7124  23) 
(September  B,  1988|-  The  purposes  of 
revising  CPC  7124  23  are  to  change  the 
title  of  the  CPG  and  to  change  (he  policy 
on  the  level  of  accuracy  of  hl<x>d 
pressure  measurement  devices  from  the 
level  of  accuracy  in  the  Federal 
purchasing  specification  GO-S-fll8-C  to 
the  level  of  accuracy  and  bleed  rates  in 
the  voluntary  standards  recently 
developed  by  the  Association  f»»r  the 
.Advancement  of  Medical 
Instrumentation  (AAMI)  The  AAMI 
voluntary  standards  apply  to  all  types  of 
marketed  blood  pressure  measurement 
devices.  While  these  voluntary 
standards  do  not  constitute  legal 
rpquireroents,  n5A  will  u,se  them  as 
«uidance  when  ronsidenng  whether  to 
recommend  legal  action  against  these 
devices.  This  guidance  does  not  limit  the 
agency's  enforcement  discretion  on 
whether  to  initiate  regulatory  action 
after  an  evaluation  of  all  the  relevant 
f,icts, 

ADDRESS;  Written  requests  for  copies  of 
CPG  7124  23  to  the  Division  of  Small 
Manufacturers  -Assistance.  Center  for 
Devices  and  Radiological  Health  (HFZ- 
220),  Food  and  Drug  Administration, 
"ifion  Fishers  Ijne.  Rockville.  MD  20857. 
tiOiMi3«-2rV)i,  calls  from  within  MD  301- 
44,3-651)7. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  S.  Shanahan,  Center  for 
Devices  and  Radiological  Health  (HFZ- 


323).  Food  and  Drug  Administration, 
5800  Tishi-rs  Une.  Rockville.  MD  20857. 
:iin  -I27-BO40. 
SUPPLEMENTARY  INFORMATION:  In  21 

CFR  Part  870 — Cardiovascular  Devices. 
FDA  has  classified  into  class  II  three 
generic  types  of  blood  pressure 
measurement  devices  under  (§870.1110 
Bhoil  pressure  computer  870,1120  Blood 
pressure  cuff,  and  870  1130  Noninvasive 
blood  pressure  measurement  system. 
FDA  has  revised  CPG  7124  23  pertaining 
to  the  three  devices  identified  above  by 
changing  the  level  of  accuracy  of  all 
types  of  marketed  blood  pressure 
measurement  devices  from  the  level  of 
accuracy  in  the  19(30  Federal  purchasing 
specification  GG-S-ei»-C  to  the  level  of 
accuracy  and  bleed  rates  in  the  AAMI 
voluntary  standards  for  nonautumated 
sphygmomanometers  and  electronic  or 
automated  sphygmomanometers  [Refa.  1 
and  2),  The  accuracy  and  bleed  rate 
specifications  in  the  AAMI  voluntary 
standards  cover  mercury,  aneroid,  and 
electronic  types  of  blood  pressure 
measurement  devices. 

References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
.Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  "ANSI/ AAMI  SP-»-19fi5  American 
National  Standard  ftir  Non-Automated 
Sphygmomanometers."  American 
.National  Standard.  Association  for  the 
Advancement  of  Medical 
Instrumentation.  Approved  April  14, 
1986.  ISBNO-910275-59-9.  55  3  4  and  3.5. 

2,  "ANSI/AA.MI  SP-10-19B7  American 
National  Standard  for  Electronic  or 
Automated  Sphygmomanometers." 
American  National  Standard. 
Association  for  the  Advancement  of 
Medical  Instrumentation.  ISBNO- 
910275-69-8.  }  3  4  and  3.5. 

CPG  7124.23  IS  available  for  public 
examination  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  Rm.  4-62,  5(Mk» 
Fishers  Lane,  Rockville.  MD  20857, 
between  9  a.m  and  4  p.m..  Monday 
through  Friday.  This  notice  is  issued 
under  21  CFR  10.85. 

Dated.  September  B,  1986. 
lolin  M.  Taylor, 

Associate  Commiaaioner  for  Regulatory 

Affairs. 

|FR  Doc:  99-22207  Filed  9-27-8B:  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Applications  tor  Permits 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531.  el  seq.]: 
PRT-73132B 
Applicant:  l,ot  Angeles  Zoo.  Los  Angeles,  CA 

The  applicant  requests  a  permit  to 
import  one  male  and  three  female  Asian 
elephants  (Elepbos  maxiwus)  bom  in 
the  wild  in  1987  in  Malaysia  and 
presently  held  in  capacity  at  the 
Malacca  Zoo,  Malaysia,  for  purposes  of 
propagation  and  exhibition. 
PRT-731473 
Applicant:  Cincinnati  Zoo.  Cincinnati.  OH 

The  applicant  requests  a  permit  to 
import  one  giant  Chinese  salamander 
[Andrias  davidianus)  from  the 
Vancouver  Aquarium,  Vancouver, 
Bntish  Columbia,  Canada,  for  purposes 
of  exhibition,  research  and  propagation. 
PRT-731471 
Applicant:  The  Hawthorn  Corporation, 

Crayslake.  IL 

The  applicant  requests  a  permit  to 
import  two  captive  bom  male  tigers 
[Panihera  tigris)  from  Switzerland. 
These  tigers  are  the  progeny  of 
applicant's  own  tigers  that  are  currently 
performing  in  Switzerland.  The  tigers 
will  be  imported  for  purposes  of 
exhibition  and  captive  breeding.  In  the 
future,  the  applicant  will  export  and  re- 
import these  animals  for  the  same 
purposes. 
PRT-7314e7 
Applicant  The  Hawthorn  Corporation, 

Grayiildke.  IL 

The  applicant  requests  a  permit  to 
import  one  pair  of  captive  bom  tigers 
[Panthero  tigris]  from  Japan.  These 
tigers  are  the  progeny  of  applicant's  own 
tigers  that  are  currently  performing  in 
Japan.  The  tigers  will  be  imported  for 
purposes  of  exhibition  and  captive 
breeding.  In  the  future,  the  applicant  will 
export  and  re-import  these  animals  for 
the  same  purposes. 

PRT-708550 

ApplicanL  Ringhng  Bros — Bamum  and  Bailey 
Circus.  Washington.  DC 

The  applicant  requests  a  permit  to 
reexport  and  reimport  two  male  and  one 
female  Asian  elephants  [Elepbos 
maxiwus)  for  enhancement  of 
propagation  through  education  about  the 
ecological  role  and  conservation  needs 
of  the  species. 


PRT-73iaoa 

Applicant:  US,  Fish  i  Wildlife  Sen-ice. 
Puerlo  Rico  Research  Slahon.  Palmer,  PR 

The  applicant  requests  a  permit  to 
export  blood  samples  taken  from  47 
Puerto  Rican  parrots  [Amazona  villala) 
to  Queens  University,  Kingston,  Ontario, 
Canada,  for  D.NA  fingerprinting 
analysis. 
PRT-73157S 
Applicant:  Leslie  Irvin  Bamhart.  Houston.  TX 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas).  to  be  culled  from  the  captive 
herd  maintained  by  Mr.  V.L  Pringle, 
"Huntley  Glen".  Bedford,  Cape  Province, 
Republic  of  South  Africa,  for  the 
purpose  of  enhancement  of  sur\ival  of 
the  species, 
PRT-7315«) 
Applicant:  Denis  Gormez.  Key  Btscayne.  Ft 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas).  to  be  culled  from  the  captive 
herd  maintained  by  Mr.  V.L.  Pringle. 
"Huntley  Glenn",  Bedford,  Cape 
Province,  Republic  of  South  Africa,  for 
the  purpose  of  enhancement  of  survival 
of  the  species. 
PRT-731578 
Applicant-  lose  F.  Hcrrera.  Key  BiscayTie.  FL 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas).  to  be  culled  from  the  captive 
herd  maintained  by  Mr  V.L.  Pringle. 
"Huntley  Glenn  ".  Bedford.  Cape 
Province.  Republic  of  South  Africa,  for 
the  purpose  of  enhancement  of  survival 
of  the  species. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  403. 1375  K.  Street  NW.. 
Washington  DC.  20005.  or  by  writing  to 
the  Director.  U.S.  Office  of  Management 
Authority.  P.O.  Box  27329,  Washington, 
DC  20038-7329, 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
applicant  and  PRT  number  when 
submitting  comments. 

Date:  September  23. 1988. 
R.  K.  Robinson, 

Chief,  Branch  of  Permits.  U.S.  Office  of 
Monasement  Authority. 
(FR  Doc.  88-22248  Filed  9-27-88;  8:45  am) 
BILLINQ  CODE  4310-AN-M 


Receipt  of  Applications  for  Permits 

The  following  applicants  have  applied 
for  permits  lO  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16 U.S.C.  1531. et seq): 

PRT-726758 

Applicant:  Ken  Warthen.  Pembroke.  Va, 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  one 
pair  of  thick  billed  parrots 
[Hhynchopsitta  pachryrhyncho)  of 
unknown  origin  and  two  specimens 
hatched  in  captivity,  from  Mary  Myers, 
Bowie,  Maryland  for  enhancement  of 
propagation  and  sur\'ival  of  the  species. 
PRT-72S)<n2 
Applicant:  V.O.  Ranch.  Mt.  Home,  TX. 

The  applicant  requests  a  permit  to 
permit  to  cull  6  male  barasingha  deer 
[Cervus  duvaucali)  bom  between  1981 
and  1983  in  a  captive  herd  at  Y.O. 
Ranch.  Mt.  Home.  Texas,  for  the 
purpose  of  continued  maintenance  of 
this  herd  and  thereby  enhancement  of 
the  survival  of  the  species. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  403. 1375  K.  Street  N'W.. 
Washington  DC  20005.  or  by  writing  to 
the  Director,  U.S.  Office  of  Management 
Authority.  P.O.  Box  27329.  Washington. 
DC  20038-7329. 

Interested  persons  may  comment  on 
any  of  these  applications  withm  30  days 
of  the  date  of  this  publication  by 
submitting  wntten  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
applicant  and  PRT  number  when 
submitting  comments. 

Date:  September  2a  1988. 
R.  K-  Robinson, 

ChiHf.  Branch  of  Permits.  U.S.  Office  of 
Management  .Authority. 
(FR  Doc.  88-22249  Filed  9-27-88:  8:45  am) 
BiUMO  COOC  ^3^^.unl 


Klamath  Fisticry  Management  Council 
Open  Meeting 

AGENCY:  Department  of  the  Interior, 
action:  .Notice  of  open  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  an  ad  hoc  committee  of  the 
Klamath  Fishery  Management  Council, 
established  under  the  authority  of  the 
Klamath  River  Basin  Fishery  Resources 
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Resroration  Acl  (IB  U  S.C.  460ss  el  seq  ). 
The  meeting  i3  open  to  the  public. 
DATES:  The  meeting  will  be  held  from 
8:CI0  am  to  4:(»  pm.  Thursday.  October  8, 
1988.  and  from  8:00  am  to  3:00  pm. 
Fnday.  October  7. 1988. 
PtACt  The  meeting  will  be  held  at  the 
Downtowner  Motel.  424  Eighth  Street. 
Eureka.  California. 

FOR  FURTHEII  INFORUATION  COMTACT: 

Dr  Ronald  A,  Iverson.  Project  Leader. 
US,  Fish  and  Wildlife  Service.  1312 
Fdirlane  Road.  Yreka.  California  96097, 
lelephone  (918)  842-57B3. 

SUPPUMEMTARY  INFORMATION:  For 

background  information  on  the 
Management  Council,  please  refer  to  the 
notice  of  their  initial  meeting  that 
appeared  in  the  Federal  Register  on  July 
8,  1987  (52  FK  25639), 

During  the  October  6-7  meeting,  an  ad 
hoc  committee,  consisting  of  user  group 
representatives  on  the  Management 
Council,  will  review  the  Klamath  River 
Salmon  Management  Long-Term 
Harvest  Sharing  Agreement  for  possible 
revisions.  The  ad  hoc  committee  will 
recommend  revisions  to  the  parent 
Management  Council  at  the  Council 
meeting  to  be  held  November  2-J,  1988. 

Dated:  September  22.  1988 
[oseph  S.  Mader. 

Acling  Regional  Director,  US.  Fjsh  and 
Wildtfe  Sen-ice. 
|FR  Doc  88-22181  Filed  9-27-88:  8:4S  am) 

B4UJMG  COOC  O10-SS-M 


Bureau  of  Land  Management 

BakerifleW  Dlstrfct  Grazing  Advisory 
Board  Meeting 

aqency:  Bureau  of  Land  Management 

Intenor. 

ACTiOM:  Notice  of  Bakersfield  District 

Grazing  Advisory  Board  Meeting. 

SUMMARV:  .\otice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  and  the 
Federal  Land  Policy  and  Management 
Act  (Pub,  L.  94-5791  that  the  Bakersfield 
□  istnct  Grazing  Advisory  Board  will 
meet  in  formal  session, 
date:  F.'iday,  October  28. 1988  from  10 
a  m,  to  3  p  m 

address:  Room  335  of  the  Federal 
Building.  800  Traxtun  Avenue. 
Bakersfield.  California. 
SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  meeting  will  include 
discussion  of  FY  88  project 
accomplishments.  FY  89  planned 
projects,  coordinated  resource 
management  and  the  new  regulations 
regarding  payment  of  grazing  fees.  The 
meeting  is  open  to  the  public  Inleresied 


persons  may  make  oral  statements  to 
the  Board,  or  file  written  statements  for 
the  Board's  consideration.  Anyone 
withing  to  make  an  oral  statement  must 
notify,  in  writing,  the  Bakersfield  District 
Manager  (Bureau  of  Land  Management. 
800  Truxtun  Avenue.  Room  311. 
Bakersfield.  CA  933tn)  by  October  25. 
1988, 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  Bakersfield  District 
Office  and  will  be  available  for 
reproduction,  during  business  hours,  on 
or  before  October  28. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tim  Burke.  District  Range 
Conservationist.  Bureau  of  Land 
Management.  800  Truxtun  Avenue. 
Room  311.  Bakersfield.  CA  93301:  (80S) 
861-4191. 

Dated:  Soplember  20. 1988. 
Robert  □.  Rlieiniti.  |r.. 
District  Maiio^^r 

(FR  Doc  88-22214  Filed  9-27-88;  8:45  am) 
BILUMO  COOC  UIS-W-II 


Natlona)  Parle  Service 
IFESSS-m 

AvailabOlty  of  me  Fiscal  Environmental 
Impact  Statement  lor  tlie  Wilderness 
Recommendation;  Aniakctiak  National 
Monument  and  Preserve,  AK 

action:  Notice  of  Availability  of  the 
Final  Environmental  Impact  Statement 
for  the  Wilderness  Recommendation 
Aniakchak  National  Monument  and 
Preserve.  Alaska, 

Pursuant  to  section  102(ZHc)  of  the 
.Vational  Environmental  Policy  Act  of 
1969.  the  National  Park  Service  has 
prepared  a  final  environmental  impact 
statement  (EIS)  relating  to  the 
wilderness  recommendation  for 
Aniakchak  National  Monument  and 
Preserve.  Alaska 

suppiemental  information:  Single 
copies  of  the  final  EJS  may  be  obtained 
from  the  Regional  Director.  Alaska 
Region.  National  Park  Service.  Alaska 
Regional  Office.  2525  Cambell  Street. 
.Anchorage.  Alaska  99503.  Attention; 
Division  of  Planning.  Copies  may  also 
be  requested  by  Telephone:  (907)  257- 
2654. 

Copies  of  the  final  EIS  will  also  be 
available  for  public  reading  and 
inspection  at  the  Alaska  Regional 
Office,  address  above;  at  the  Office  of 
the  Superintendent.  Aniakchak  National 
Monument  and  Preserve  Headquarters, 
c/o  Katmai  National  Park  and  Preserve 
at  P.O.  Box  7.  King  Salmon.  Alaska 
99614.  Phone  (907)  246-3305;  at  the 
Alaska  Public  Lands  Information  Office 


in  Fairbanks.  Alaska,  3rd  and  Cushman 
Streets;  at  the  Alaska  Resources  Library 
in  Anchorage,  Alaska.  701  C  Street;  and 
at  the  Office  of  Public  Affairs.  National 
Park  Service.  United  Slates  Department 
of  the  Interior  m  Washington.  DC,  18Ih 
and  C  Streets  NW, 

Gerald  D,  Patlen. 

Associate  Director.  Planning  and 
Development 

Bruce  Blancfaard, 

Director.  Office  of  Environmental  Pro/ect 

Review.  United  States  Deportment  of  the 

Interior 

Dale:  Seplember  22. 1988. 

(FR  Doc.  a»-Z22n  FUed  9-27-88;  &4S  am| 
BixM  COM  aw-n^i 


1  FES  88-361 

Availability  of  the  Rnal  Environmental 
Impact  Statement  for  the  Wilderness 
Recommendation;  Kobuk  Valley 
National  Park,  AK 

action:  .Notice  of  Avuilabihty  of  the 
Final  Environmental  Impact  Statement 
for  the  Wilderness  ReLOmmendation 
Kobuk  Valley  National  Park.  Alaska. 


Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Acl  of 
1969.  the  National  Park  Service  has 
prepared  a  final  environmental  impact 
statement  (EIS)  relating  to  the 
wilderness  rpcommendation  for  Kobuk 
Valley  National  Park.  Alaska, 

SUPPLEMENTARY  INFORMATION:  Single 

copies  of  the  final  EIS  may  be  obtained 
from  the  Regional  Director.  Alaska 
Region.  National  Park  Service.  Alaska 
Regional  Office.  2525  Cambell  Street. 
Anchorage.  Alaska  99503.  Attention: 
Division  of  Planning.  Copies  may  also 
be  requested  by  Telephone:  (907)  257- 
2654. 

Copies  of  the  final  EIS  will  also  be 
available  for  public  reading  and 
inspection  at  the  Alaska  Regional 
Office,  address  above;  at  the  Office  of 
the  Superintendent.  Kobuk  Valley 
National  Park  Headquarters  at  P.O.  Box 
1029.  Kutzebue,  Alaska  99752.  Phone 
(907)  442-38UO;  at  the  Alaska  Public 
Lands  Information  Office  in  Fairbanks. 
Alaska.  3rd  and  Cushman  Streets;  at  the 
Alaska  Resources  Library  in  Anchorage. 
Alaska.  701  C  Street;  and  at  the  Office  of 
Public  Affairs.  National  Park  Service, 
United  Stales  Department  of  the  Interior 
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m  Washington.  DC,  18tb  and  C  Streets 

NW. 

Genid  D.  Pallea. 

Associate  Director.  Planning  and 

Development. 

Bruce  Blancfaard, 

Director.  Office  of  Environmental  Proiect 

Revieiv.  United  States  Department  of  the 

Interior 

Date:  Siiplcmber  22. 1988. 

(FR  Doc  88-22212  Filed  9-27-88;  8:45  am) 
BILUHQ  COOf  4110-7Ha 


IFeS««-37| 

Availability  of  the  Final  Environmental 
Impact  Statement  for  the  Wilderness 
Recommendation;  Noatak  National 
Preserve,  AK 

action:  Notice  of  Availability  of  the 

Final  Environmental  Impact  Statement 
for  the  Wilderness  Recommendation 
Noatak  National  Preserve,  Alaska. 


Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969.  the  National  Park  Service  has 
prepared  a  final  environmental  impact 
statement  (EIS)  relating  to  the 
wilderness  recommendation  for  Noatak 
National  Preserve.  Alaska. 
StJPPLEMENTARY  INFORMATION:  Single 

copies  of  the  final  EIS  may  be  obtained 
from  the  Regional  Director.  Alaska 
Region.  National  Park  Service.  Alaska 
Regional  Office.  2525  Cambell  Street. 
Anchorage.  Alaska  99503.  Attention: 
Division  of  Planning,  Copies  may  also 
be  requested  by  Telephone:  (907)  257- 
2D54. 

Copies  of  the  final  EIS  will  also  be 
available  for  public  reading  and 
inspection  at  the  Alaska  Regional 
Office,  address  above:  at  the  Office  of 
the  Superintendent.  Noatak  National 
Preserve  Headquarters  at  P.O.  Box  1029. 
Kolzebue,  Alaska  99752.  telephone;  (907) 
442-3890.  at  the  Alaska  Public  Lands 
Information  Office  in  Fairbanks.  Alaska. 
3rd  and  Cushman  Streets;  at  the  Alaska 
Resources  Library  in  Anchorage. 
Alaska.  701  C  Street;  and  at  the  Office  of 
Public  Affairs,  National  Park  Service. 
United  Stales  Department  of  the  Interior 
in  Washington.  DC.  18lh  and  C  Streets 
NW. 

Gerald  D.  Pallen. 
Associate  Director.  PIttnning  and 
Development. 
Bnice  Blancbard. 

Director  Office  of  Environtttentol Project 
Review.  United  Slates  Department  of  the 
Interior. 

Dale:  September  22. 1988. 

(FR  Doc  88-22213  Filed  9-27-SS:  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

Agency  Form  Submitted  for  0MB 
Review 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  use.  Chapter  35).  as 
amended,  the  Commission  has 
submitted  a  proposa)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review. 

Purpose  of  Information  Collection 

The  proposed  information  collection  is 
a  "generic  clearance"  under  which  the 
Commission  can  issue  questionnaires 
for  the  following  types  of  investigations: 
Countervailing  duty,  antidumping. 
escape  clause,  escape  clause  review, 
market  disruption  and  "interference 
with  programs  of  the  USDA." 

Summary  of  Proposal 

(1)  Number  of  forms  submitted:  Three. 

(2)  Title  of  forms:  Sample  Producer's. 
Sample  Importer's,  and  Sample 
Purchaser's  questionnaires  (i.e..  the 
"samples"  are  an  aggregate  of  the 
information  that  is  likely  to  be  collected 
in  a  series  of  questionnaires  issued 
under  the  generic  clearance). 

(3)  Type  of  request:  Extension. 

(4)  Description  of  respondents: 
Businesses  or  farms  that  produce, 
import,  and/or  purchase  products  under 
investigation. 

(5)  Estimated  ivporling  burden: 


Pro- 

Import. 

Pv.. 

(Jucars 

en     cAasers 

Esomated  average 

burden  pet  response _ 

36 

28 

13 

Proposed  frequency  o( 

response ■, 

1 

1 

Estimated  number  o( 

respondents 

S94 

TBS 

769 

EsOmaled  total 

enrtusl  CMfOen 

25.000 

22.000 

10.000 

Information  obtained  from  the  forms 
that  quaUfies  as  business  proprietary 
information  will  be  so  treated  by  the 
Commission  and  not  disclosed  in  a 
manner  that  would  reveal  the  individual 
operations  of  a  firm. 
Additional  InformatioD  or  Comment 

Copies  of  the  proposed  form  and 
supporting  documents  may  be  obtained 
from  Debra  Baker  (USITC,  lei.  no.  202- 
252-1167).  Comments  about  the  proposal 
should  be  directed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Managcmenl  and  Budget.  New 


Executive  Office  Building.  Washington, 
DC  20503.  Attention:  Francine  Picoult. 
Desk  Officer  for  US  International 
Trade  Commission.  If  you  anticipate 
commenting  on  a  form  but  find  that  time 
to  prepare  comments  will  prevent  you 
from  submiltmg  them  promptly  you 
should  advise  OMB  of  your  intent  within 
two  weeks  of  the  date  this  notice 
appears  in  the  Federal  Register.  Ms. 
Picoult's  telephone  number  is  202-395- 
7231.  Copies  of  any  comments  should  be 
provided  to  Charles  Ervin  (L'nited  States 
International  Trade  Commission,  500  E 
Street  SW..  Washington.  DC  20436), 
Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  252-1810. 

By  order  of  the  Commission. 

Issued:  Seplemt>er  23.  1988. 
Kenneth  R.  Mason. 
Secnptor^'. 

(FR  Doc  88-22245  Filed  9-27-88.  8:45  am) 
BILUM  coct  m»4t-a 


llnvestisatton  No.  337-TA-284) 

Certain  Electric  Power  Tools,  Battery 
Cartridges  and  Battery  Chargers: 
Designation  of  Additional  Commission 
Investigative  Attorney 

Beiore  John  J,  Mathias.  AdminislrBlivt  Uiw 
ludge. 

Notice  is  hereby  given  that,  as  of  this 
dale.  George  G  Summerfield.  |r..  Esq..  of 
the  Office  of  Unfair  Import 
Investigations  will  be  the  Commission 
Investigative  Attorney  in  the  above- 
cited  investigation  in  addition  to  Marcia 
H.  Sundeen,  Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Daled:  September  22. 1988. 
Respectfully  submitted. 
L>-nn  1.  Irvine, 

Director.  Officeof  Unfair  Impart 
Inveslisalinns.  SOOE Street.  SW.  Room  401. 
Washington.  DC  20436. 
ira  Doc  88-22244  Filed  9-27-88;  845  am) 
BltUWC  COOC  n>».«3-M 


I  Investigation  No.  73-TA-390  (Rnal)  I 

Digital  Readout  System  and 
Sutiassemblies  Thereof  From  Japan 

AGENCY:  United  Stales  Inlemalional 
Trade  Commission. 
ACnow  Institution  of  a  final 
antidumping  investigation  and 
scheduling  of  a  hearing  to  be  held  in 
connection  with  the  investigation. 


BEST  COPY  AVAILABLE 


3"cao 
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SUMMARY:  The  Commission  heeby  gives 
nonce  of  the  institution  of  final 
dniidumping  investigation  No.  731-TA- 
3yt)(Kina])  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.1673d(b!l 
(the  act)  lo  determine  whether  an 
industry  in  the  United  States  is 
maleridlly  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  of  the  United  Slates  is 
materially  retarded,  by  reason  of 
imports  from  fapan  of  digital  readout 
(DRO)  systems  and  subassemblies 
thereof. '  provided  for  in  item  710.80  of 
the  Tariff  Schedules  of  the  United  States 
(TSUS),"  that  have  been  found  by  the 
Department  of  Commerce,  in  the 
preliminary  determination,  to  be  sold  tn 
the  United  States  at  less  than  fair  value 
(LTFV).  Unless  the  investigation  is 
extended.  Commerce  will  make  its  final 
LTFV  determination  on  or  before 
November  21. 1988,  and  the  Commission 
will  make  its  final  injury  determination 
by  January  9. 1989  (see  sections  735|a) 
and  735(b}  of  the  act  (19  U.SC.  1673d(a) 
and  1673d(bl)). 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  j^eneral 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure.  Part 
207.  Subparts  A  and  C  (19  CFR  Parts 
207).  and  201.  Subparts  A  through  E  (19 
CFR  Part  2011 

EFFECTIVE  DATE;  September  12,  1988 
FOR  FURTHER  INFORMATION  CONTACT: 
George  L  Deyman  (202-252-1193), 
Office  of  Investigations.  U.S. 
International  Trade  Commission,  500  E 
Street  SVV..  Washington.  DC  20436. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  m 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 


'  Vhv  products  covered  by  thi»  investigation  are 
DRO  ^y9iem«,  whether  aswmbltrd  or  unasneiDbled 
and  sut-asftembties  thereof.  An  unassemblied  DRO 
system  includes  a  conaole  and  a  Iraiudocer  (glsM 
Miale.  magneitc.  rotary  encoder,  bot  nol  laMr).  and 
parts  thereof,  destined  for  oae  io  ■  DRO  lyslem  and 
imported  into  the  United  Stales  either  together  or 
*pparntely  for  asspmbly  and  sale  as  a  DRO  system 
Subassemblies  and  pans  thereof  Include  consates. 
and  parts  of  con(M)le8.  deatined  for  use  in  DRO 
systems 

DRO  systems  aenerally  consist  of  an  eiectronic 
console  and  one  measurement  transducer  for  each 
axis  of  linear  or  mlational  displacement  lo  be 
medSured,  and  provide  linear  or  routional 
dpsptacement  mfnrmalion  for  high  precision 
industrial  equipment  such  as  melalworiting  machine 
tools. 

»  The  articles  subject  to  this  mveillgation  are  also 
pro\ided  for  in  subheading  9031  80  00  of  the 
Harmonised  Tanff  Schedule  of  Ihe  United  Slates 

(usrrc  Pub.  2030). 


Secretary  of  Ihe  Secretary  at  202-252- 
loon 

SUPPLEMENTARY  INFORMATION: 

Background 

This  mvesligBlion  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  and  DRO 
systems  and  subassembiles  thereof  from 
lapan  are  bemg  sold  in  the  United  States 
at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  act  (19 
U.S.C.  1673).  The  mvestigation  was 
requested  in  a  petition  filed  on  March 
28. 1988.  by  Anilam  Electronics  Corp.. 
Miami.  FL.  In  response  to  that  petition 
Ihe  Commission  conducted  a 
preliminary  antidumping  investigation 
and,  on  the  basis  of  information 
developed  during  the  course  of  that 
investigation,  determined  that  there  was 
a  reasonable  indication  that  an  industry 
in  the  United  Stales  was  materially 
injured  by  reason  of  imports  of  the 
subject  merchandise  (53  FR  17771.  May 
18. 1988). 

Participation  in  Ihe  InvestigatioD 

Persons  wishing  to  participate  in  Ihis 
investigation  as  parties  must  Hie  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in  201.11 
of  the  Commission's  rule  (19  CFR 
201.11).  not  later  than  twenty-one  (21) 
days  after  the  publication  of  this  nonce 
in  the  Federal  Register.  Any  entry  of 
appearance  tiled  after  this  date  will  be 
referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  List 

Pursuant  to  S  2m.ll(dl  of  the 
Commission's  rules  (19  CFR  201.11(d)). 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
ail  persons,  or  their  representatives. 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  SS  201.16(c)  and  207.3 
of  the  rules  (19  CFR  201.16(c)  and  207.3). 
each  document  filed  by  a  party  lo  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  list),  and  a  certificate  of 
service  must  accompany  Ihe  document. 
The  Secretary  will  nol  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Limited  Disclosure  of  Business 
Proprietary  Information  under  a 
Protective  Order 

Pursuant  to  207.7(a)  of  tht: 


Commission  8  rules  (19  CFR  207.7(a)), 
the  Secretary  will  muke  available 
business  proprietary  information 
gathered  in  this  final  investigation  to 
authorized  applicants  under  a  protective 
order,  provided  that  the  application  be 
made  nol  later  than  Iwenly-one  (21) 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  business  proprietary  information 
under  a  protective  order  The  Secretary 
will  not  accept  any  submission  by 
parties  containing  business  proprietary 
information  without  a  certificate  of 
service  indicating  thai  it  has  been  filed 
with  all  the  parties  lh.it  are  authorized 
to  receive  such  information  under  a 
protective  order. 

Staff  Report 

The  prehearing  staff  report  in  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  Noembor  14.  1988. 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  {  207.21  of  the 
Commission's  ruins  (19  CFR  207.21). 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  this  investigation 
beginning  at  9  30  a.m.  on  December  1. 
1988.  at  the  U.S.  International  Trade 
Commission  Building.  500  E  Street  5W.. 
Washington.  DC.  Requests  lo  appear  at 
Ihe  hearing  should  be  filed  in  writing 
with  the  Secretary  to  the  Commission 
not  later  than  the  close  of  business  (5:15 
p.m.)  on  November  18, 1988.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  confurence  to  be  held  at  9:30 
am.  on  November  23.  1988.  at  the  U.S. 
International  Trade  Commission 
Building.  The  deadline  for  filing 
prehearing  briefs  is  November  25,  1988. 

Testimony  at  the  public  hearing  is 
governed  by  §207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  non-business-proprietary  summary 
and  analysis  of  material  contained  in 
prehearing  briefs  and  to  information  not 
available  at  the  time  the  prehearing 
brief  was  submitted.  Any  written 
materials  submitted  a1  the  hearing  must 
be  filed  in  accordiince  with  the 
procedures  described  below  and  any 
business  proprietary  materials  must  be 
submitted  at  Iea<tt  three  (3)  working 
days  prior  to  the  hearing  (see 
S  201.B(b)(2)  of  the  Commission's  rules 
(19CFR201.6(b)[2])). 
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Written  BubmissuMU 

All  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  public  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
$  207.22  of  the  Commission's  rules  (19 
CFR  207.22),  Postheanng  briefs  must 
conform  with  the  provisions  of  $  207.24 
(19  CFR  207.24)  and  must  be  submitted 
not  later  than  the  close  of  business  on 
December  7.  1988.  In  addition,  any 
person  who  has  nol  entered  an 
appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  lo  the 
subject  of  the  investigation  on  or  before 
December  7. 1988. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the 
Commission's  rules  (19  Cre  201.8).  All 
written  submissions  except  for  business 
proprietary  data  will  be  available  for 
public  inspection  during  regular 
business  Jiours  (8:45  am  to  5:15  pm)  in 
the  Office  of  the  Secretary  to  the 
Commission. 

Any  information  for  which  business 
proprietary  treatment  is  desired  must  be 
submitted  separately.  The  envelope  and 
alt  pages  of  such  submissions  must  be 
clearly  labeled  "Business  Proprietary 
information."  Business  proprietary 
submissions  and  requests  for  business 
proprietary  treatment  must  conform 
with  the  requirements  of  sections  201  6 
and  207.7  of  the  Commission's  rules  (19 
CFR  201.6  and  207.7) 

Parlies  which  obtain  disclosure  of 
business  propnetary  information 
pursuant  to  section  207.7(a)  of  the 
Commission's  rules  (19  CFR  207.7(a)) 
may  comment  on  such  information  in 
their  prehearing  and  posthesring  briefs. 
and  may  also  file  additional  written 
comments  on  such  information  no  later 
than  December  12. 1988.  Such  additional 
comments  must  be  limited  to  comments 
on  business  proprietary  information 
received  in  or  after  the  posthearing 
briefs. 

Authority:  This  investigaiion  is  being 
contJucled  under  authonty  of  the  Tariff  Act  of 
1930.  Title  VII.  This  notice  is  published 
pursuant  lo  S  207.20  of  the  Commission't 
niles  (19  CFR  207.20). 
By  order  of  the  Commission 
Issued:  September  23, 1968- 

Kenoeth  R.  Mason, 

Secretary. 

|FR  Doc.  8a-22246  Filed  0-27-88;  8:45  am) 
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[Investigation  No.  TA-201-«1 1 

Report  To  the  President  on  Certain 
Knfves 


September  20. 1988, 

Determination 

On  the  basis  of  the  infonnation 
developed  in  the  subject  investigation, 
the  Commission  determines  that  the 
following  knives  arc  not  being  imported 
into  the  United  States  in  such  increased 
quantities  as  to  be  a  substantial  cause  of 
serious  injury,  or  the  threat  thereof,  to 
the  domestic  industr>'  or  industries  ' 
producing  articles  like  or  directly 
competitive  with  the  imported  articles: 
Pen  knives,  pocket  knives,  and  other 
knives  (except  razon  blade  type 
knives),  all  the  foregoing  which  have 
folding  blades  or  other  than  fixed 
blades  or  attachments,  provided  for  in 
items  649.71.  649.73.  649.75.  549.77, 
649.79,  649.81.  and  649,83  of  the  Tariff 
Schedules  of  the  United  States 
(TSUS):» 
Cleavers  with  their  handles,  provided 

for  in  TSUS  item  650,03:' 
Kitchen  and  butcher  knives  with  their 
handles,  provided  for  in  TSUS  itnms 
650.13,  65015,  a.nd  650.21;  * 
Steak  knives  with  their  handles. 
provided  for  in  TSUS  items  650.13. 
650.15.  650.17.  and  650.21;  *  and 
Hunting  knives  and  shedlh-type  knives 
with  their  handles,  provided  for  in 
TSUS  items  650.13,  650.17.  650.19.  and 
650.21," 

Background 

Following  receipt  of  a  petition  filed  on 
March  25, 1988.  on  behalf  of  the 
American  Cutlery  Manufacturers 
Association,  the  United  States 
International  Trade  Commission 
instituted  this  investigation  under 
section  201  of  the  Trade  Act  of  1974  to 
determine  whether  the  certain  knives 


'  CommiMionen  EcLes.  Rohi,  and  Lodwick  find 
one  dorDesUc  industry,  wtiile  Acting  Cfaaimtsn 
BmnsdAlr  nnd  CommisBioners  LJebeler  and  Cass 
find  two  domcsltc.  induBtri«  producing  artictes  like 
or  dinsclly  compeiiljve  with  the  imported  articles. 

'  Hiefs  arlidea  are  provided  for  m  subheading 
B211.93.00in  the  propow-d  Harmomzcd  Tanff 
Schedule  oi  Ihe  Uniled  Slates  (USITC  Pub-  2030). 

*  These  articles  are  provided  for  in  subheading 
B214  00.30  m  the  propeawl  Harnwmixed  Tanff 
Schedule  of  tbe  Uniled  States  (USTfC  Pub-  20301 

♦These  articles  are  provided  for  in  subheadings 
6211  92JD  and  «I11  JiSO  in  the  propowd 
Harmoniurd  Tanff  Schedule  of  Ihe  United  Stales 

(usrrc  Pub  203(11. 

»  These  arlwles  are  provided  for  in  subheadings 
Et211.91JUBnd8»1Jn60m  the  propoMd 
Harmonued  Tariff  Schedule  of  the  United  Staler 
(USITC  Pub-  2(130) 

•Thpst  articles  are  provided  for  in  subheadinjl* 
B211  9Z«,  BZll  92  60,  and  8211  92.80  tn  the  proposed 
Harmonized  Tanff  Schedute  of  Ihe  United  Slates 
(USITC  Pub.  20301. 


are  being  imported  into  the  Uniled 
Stdles  in  such  increased  quantities  as  to 
tie  a  substantial  cause  of  serious  injury, 
or  the  threat  thereof,  to  the  domestic 
industry  producing  articles  like  or 
directly  competitive  with  Ihe  imported 
articles. 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of 
public  hearings  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary. 
U.S.  International  Trade  Commission. 
Washington.  DC.  and  by  publishing  the 
notice  in  the  Federal  Register  of  Apnl 
13, 196fl  |53  FR  121971   A  hearing  in 
connection  with  ihe  injury  phdse  of  the 
investigation  was  held  in  Washington. 
DC.  on  lune  15.  1988.  and  ail  persons 
who  requested  the  opportunity  were 
permitted  to  appear  in  person  or  through 
counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
President  on  September  20. 1988,  in 
accordance  with  section  201(dlll)  cf  the 
Trade  Act.  The  views  of  the  Commission 
are  contained  :n  USITS  Publication  210r 
(September  1988),  entitled  'Certain 
Knives:  Report  to  ihe  President  on 
Investigation  No,  TA-201-61  Under 
Section  201  of  the  Trade  Act  of  1974." 

By  Order  of  (he  Commission. 
Kenneth  R.  Mason, 
Secretary. 

Issued:  September  20, 1988. 
|FR  Doc  88-22241  Filed  »-27-88:  8-.45  am) 
BILUNG  COOC  7020-02-M 


I  Investigation  No.  337-TA-366I 

Certain  Reclosable  Plastic  Bags  and 
Tubing;  Determination  Mot  To  Review 
Initial  Advisory  Opinion  Proceeding 

agency:  U.S.  Intemalioniii  Trade 

Commission. 

action:  Notice.  

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  nol  lo 
review  an  initial  Advisory  opinion  (lAO) 
issued  on  August  24. 1988.  terminating 
the  advisory  opinion  proceeding  as  to 
two  requesters  of  an  advisory  opinion. 
ADDRESSES:  Copies  of  the  lAO  and  all 
other  nonconfidential  documents  on  the 
record  of  the  above-capiioned 
investigation  and  the  advisory  opinion 
proceeding  concerning  the  investigation 
are  available  for  inspection  dunng 
official  business  hours  (8:45  am  to  515 
pm)  in  the  Office  of  the  Secretary  U.S. 
International  Trade  Commission.  500  F. 
Street.  SW..  Room  112.  Washington,  DC 
20436.  telephone  202-252-1000. 
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FOR  FURTHER  INFORMATION  CONTACT 

Paul  R,  Bardos.  Esq..  Office  of  Ihe 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-252- 
n02-  Heanng-impaired  persons  are 
advised  that  information  on  the 
aforesaid  lAO  and  the  subject 
investigation  and  proceeding  can  be 
obtained  by  contacting  the 
Commissions  TDD  terminal  on  202-252- 
laio 

SUPPLEMENTARV  INFORMATION:  On  Apnl 

29,  19fl8.  the  Commission  issued  a 
Heneral  exclusion  order  in  the  above- 
captioned  investigation.  On  [une  28. 
1988.  the  Commission  instituted  an 
advisory  opinion  proceeding  at  the 
request  of  KCL  Corp.  of  Indiana  and 
KCL  Packaging  Corporation  of  Canada 
Ltd  (KCL).  and  Kingdom  Plastics 
.Manufacturing  Co.  of  Taiwan  (KPM). 
KCL  and  KPM  had  requested  that  the 
Commission  issue  advisory  opinions  on 
whether  the  reclosable  plastic  bags  that 
KCL  and  KPM  seek  to  export  to  the 
United  States  are  covered  by  the 
exclusion  order  On  August  17,  1988. 
KCL  moved  to  withdraw  its  request  for 
an  advisory  opinion.  On  August  24. 1988. 
the  presiding  administrative  law  judge 
issued  an  initial  advisory  opinion  [lAO) 
terminating  the  advisory  opinion 
proceeding  as  to  KCL.  No  petitions  for 
review  were  received. 

By  order  of  the  Commission. 

Issued:  September  20. 1988. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc.  88-22242  FUed  9-27-88;  B:4S  am) 
BUXMOCOOC  ro»-03-«l 


Inveatlgatlon  No.  337-TA-287] 
Certain  Strip  Ughts;  Investigation 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337 

SUMMARY:  Notice  IS  hereby  given  that  a 
complaint  was  filed  with  the  US 
International  Trade  Commission  on 
.August  24,  1988.  under  section  337  of  Ihe 
Tanff  Act  of  1930.  as  amended.  (19 
use,  1337).  on  behalf  of  Vista 
Manufacturing.  Inc..  52864  Lillian 
.■\venue,  Elkhart.  Indiana  46514.  An 
amendment  to  the  complaint  and 
supplemental  exhibits  were  filed  on 
September  8. 1988.  The  complaint,  as 
amended  and  supplemented,  alleges 
violations  of; 

111  Subsection  (a)|l||Al  of  section  337 
in  the  importation  of  certain  strip  lights 
into  the  United  States,  or  in  their  sale. 
by  reason  of  11)  misappropriation  of 
trade  dress  in  violation  of  section  43(a) 


of  the  Lanham  Act  (15  U.S.C.  1125(a)). 
and  (2)  misappropriation  of  photographs 
in  violation  of  section  43(a)  of  the 
Lanham  Act,  the  threat  or  effect  of 
which  IB  to  substantially  injure  an 
industry  in  the  United  States,  and 

(2)  Subsections  (a)(l)(Bl  and  (a)(1)(C) 
of  section  337  in  the  importation  into  Ihe 
United  Stales,  the  sale  for  importation, 
or  the  sale  within  Ihe  United  States  after 
im.portation  of  certain  strip  lights  by 
reason  of  (1)  Infringement  of  claims  1.  2, 
3.  4.  and  7  of  U.S.  Letters  Patent 
4.37B.966.  and  (2)  infringemenl  of 
Registered  Trademark  .No  1.433.725:  and 
that  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
(a)(2)  of  section  337. 

The  complainant  requests  thai  the 
Commission  institute  an  investigation 
and.  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  am. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  VS.  International  Trade 
Commission,  500  E  Street.  SW..  Room 
112,  Washington.  DC  20436,  telephone 
202-252-1802,  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-252-1810. 

FOR  FURTHER  INFORMATION  CONTACT: 

)uan  Cockbum,  Esq,.  Office  of  Unfair 
Import  Investigations.  U.S.  International 
Trade  Commission,  telephone  202-252- 
1572. 

Aulhorlly:  The  aulhorlty  for  institution  of 
this  investigation  is  contained  in  sec.  337  of 
the  Tanff  Act  of  1930.  as  amended,  and  in 
S  210.12  of  the  Commission's  Intenm  Rules  of 
Practice  and  Procedure.  53  FR  33034,  33057 
(Aug.  29.  1988), 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U  S  International  Trade  Commission,  on 
September  20. 1988.  Ordered  That— 

(1|  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930.  as 
amended,  an  investigation  be  instituted 
to  determine: 

(a)  Whether  there  is  a  violation  of 
subsection  (a||l)(A)  of  section  337  in  the 
importation  of  certain  strip  lights  into 
the  United  States,  or  in  the  sale  of  such 
strip  lights,  by  reason  of  alleged  (1) 
misappropriation  of  trade  dress  or  (2) 
false  advertising,  the  threat  or  effect  of 
which  is  to  destroy  or  substantially 
injurB  an  industry  in  the  United  States: 
or 

(b)  Whether  there  is  a  violation  of 
subsection  (a)(1)(B)  or  (C)  of  section  337 
in  the  importation  into  the  United 


States,  the  sale  for  importation,  or  the 
sale  within  the  United  States  after 
importation  of  certain  sinp  lights  by 
reason  of  alleged  (1)  infnngement  of 
claims  1-4  or  7  of  US,  Letters  Patent 
4,376,966.  or  (2)  infringement  of 
Registered  Trademark  .No.  1.433.725.  and 
whether  there  exists  an  industry  in  Ihe 
United  States  as  required  by  subsection 
(a)(2)  of  section  337. 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  Ihe  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complaint  is — 

Vista  Manufacturing.  Inc..  52864  Lillian 
Avenue.  Elkhart.  Indiana  46514. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337.  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Cherng  Lian  Enlerpri.se  Co.,  Ltd.,  705-52 

Chien  Kuo  Village.  Szu  Fen  Tzu  Yung 
Kang  Shiang,  Tainan  Shian.  Taiwan. 
Golden  Apple  Corporation.  94-26B. 
207lh  Street.  Queens  Village.  New 
York  11428. 

(c)  [uan  Cockbum.  Esq..  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission.  StX)  E 
Street.  SW..  Room  401Q.  Washington. 
DC  20436.  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
[anet  D.  Saxon.  Chief  Administrative 
Law  judge.  U.S.  Internationa)  Trade 
Comm.ission.  shall  designate  the 
presiding  administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordanced  with  S  210.21  of  the 
Commission's  Intenm  Rules  of  Practice 
and  Procedure.  53  W.  33034.  33057 
(August  29,  1988).  Pursuant  to  S  201.18(d) 
and  210.21(a)  of  the  Commission's  Rules 
(19  CFR  201.18(d)  and  53  FR  33034.  3.1057 
(August  29. 1988)).  such  responses  will 
be  considered  by  the  Commission  if 
received  not  later  than  20  days  after  Ihe 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  m  this  notice  may  be 
deemed  to  constitute  a  waiver  of  Ihe 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authonze  the 
administrative  law  judge  and  Ihe 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
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and  to  enter  both  an  initial 
determination  and  a  final  delerminalion 
containing  such  findings,  and  may  result 
in  the  issuance  of  a  limited  exclusion 
order  or  a  cease  and  desist  order  or  both 
directed  against  such  respondent. 

By  order  of  Ihe  Commission. 

Issued  September  21. 1988. 

Kenneth  R.  Mason, 

Secretary: 

(FR  Doc  88-22243  Filed  9-27-88:  8:45  am) 

nuJNO  CO0€  TOM-Oi-U 


INTERSTATE  COMMERCE 
COMMISSION 

IFInanc*  Docket  No.  30400  (Sub-No.  21)1 

Santa  Fe  Southern  Pacific  Corp.; 
Control:  Southern  Pacific 
Transportation  Co. 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  request  for  commentts. 

summary:  The  Commission  is 
considering  whether  to  impose  labor 
protective  conditions  for  the  benefit  of 
employees  of  either  The  Atchison, 
Topeka  and  Santa  Fe  Railway  Company 
or  the  Southern  Pacific  Transportation 
Company  who  were  adversely  affected 
by  actions  taken  in  contemplation  of  the 
merger  of  those  railroads.  The 
Commission  seeks  comments  on 
whether  it  has  Ihe  authority  to  impose 
such  conditions,  whether  such 
conditions,  whether  and  lo  what  extent 
such  condilions  are  warranted  in  this 
instance,  and.  if  so.  how  should  the 
procedural  and  substantive  provisions 
of  such  conditions  be  framed. 
DATES:  Comments  must  be  filed  by 
October  28. 1988,  and  replies  must  be 
filed  by  October  18, 1988. 

ADDRESSES:  (1)  Send  an  original  and  20 

copies  of  pleadings  referring  to  this 

notice  lo; 

Office  of  Ihe  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423. 
(2)  Send  one  copy  each  lo 

representatives; 

Jerome  F.  Donohoe,  Richard  E.  Weicher, 
Santa  Fe  Southern  Pacific 
Corporation.  224  South  Michigan 
Avenuge.  Chicago,  IL  60604; 

WiUiam  G.  Mahoney.  John  OB.  Clarke, 
Jr..  Highsaw  and  Mahoney.  PC.  Suite 
210.  1050  17th  Street.  NW  . 
Washington.  DC  20036 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dellmar.  (202)  275-7245,  (TDD 
for  hearing  impaired  (2S2)  275-1721). 


SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision  in  Finance 
Docket  No.  32000.  Rio  Grande 
Industries.  Inc..  SPTC  Holding.  Inc..  and 
The  Denver  and  Hio  Grande  Western 
Hailroad  Company — Control — Southern 
Pacific  Transportation  Company, 

I.C.C.2d (served  September  12. 

1986).  A  copy  of  that  decision,  as  well  as 
the  public  docket,  is  available  for 
inspection  in  the  Commission's  Public 
Docket  Room.  Room  1221.  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  A  copy  of  that 
decision  may  be  purchased  by  writing  to 
Dynamic  Concepts.  Inc..  Room  2229. 
Interstate  Commerce  Commission 
Building.  Washington.  DC  20423.  or  call 
(202)  289-4357/4359  (DC.  metropolitan 
area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721)  or  by  pickup 
from  Dynamic  Concepts,  Inc.,  in  Room 
2229  at  Commission  headquarters. 

Decided-  September  19. 1988. 

By  Ihe  Commission.  Chairman  Gradison. 
Vice  Chairman  Andre.  Commtssioners 
Simmons,  Lamboley,  and  Phillips. 
Norela  R.  McGee, 
Sf-rrelar^' 
jFR  Doc  88-22173  Filed  9-27-88;  8:45  am| 

BHJJNG  CODE  T03S-41-W 

JUSTICE  DEPARTMENT 

Joint  Newspaper  Operating 
Agreement:  Manleca  News  and 
Manteca  Bulletin 

.Notice  is  hereby  given  that  the 
Attorney  General,  by  Order  of 
September  19. 1988.  has  extended  the 
period  for  public  comment  on  the 
appUcation  for  a  Joint  Opeialing 
Agreement  between  Ihe  Manteca  NtiWs 
and  Manteca  Bulletin  filed  pursuant  to 
the  Newspaper  Preservation  Act.  15 
use.  1801  e(  seq.  Notice  of  the 
proposed  agreement  inviting  public 
comments  was  published  in  the  Federal 
Register  on  August  19, 1988.  The  period 
for  public  comments  has  been  extended 
until  December  1. 1988.  The  period  in 
which  persons  may  reply  in  writing  lo 
the  report  of  the  Antitrust  Division  and 
to  other  comments  is  extended  until 
December  31, 1988  Comments  should  be 
filed  by  mailing  or  delivering  five  copies 
to  the  Assistant  Attorney  General. 
Justice  Management  Division. 
Department  of  Justice,  Washington,  DC 
20530. 

Date;  September  20. 19BB. 
Harry  H.  Flickinger 
.^snistant  Attorney  Ctiiwralfor 
Administration 

(FK  Doc,  BB-22201  Filed  9-27-88:  8:45  am) 
Bnum  eooc  ui«-oi-« 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
Portland  Cement  Association 

Notice  Is  hereby  given  thai,  pursuant 
to  section  a(a)  of  the  National 
Cooperative  Research  Act  of  1984. 15 
U.S.C.  4301  et  seq  ("the  Act ').  Ihe 
Portland  Cement  Association  ("PCA"! 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  Ihe  Federal  Trade 
Commission  on  August  23. 1988 
disclosing  that  the  Glens  Falls  Portland 
Cement  Company.  Inc.  has  changed  its 
name  to  Glens  Falls  Cement  Company. 
Inc.  The  notification  was  filed  for  Ihe 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitnist 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

Accordingly,  at  present  the  members 
of  Ihe  PCA  are  those  companies  listed 
below: 

United  Stales 

Aetna  Cement  Corporation 

Alamo  Cement  Company 

Alaska  Basic  Industries 

Ash  Grove  Cement  Company 

Ash  Grove  Cement  WesL  Inc. 

Blue  Circle  Atlantic.  Inc. 

Blue  Circle.  Inc 

Blue  Circle  West  Inc. 

Calaveras  Cement  Company 

CalMalCo. 

Capitol  Aggregates.  Inc. 

Capitol  Cement  Corporation 

Continental  Cement  Company  Inc. 

Davenport  Cement  Company 

Dragon  Products  Company 

Dundee  Cement  Company 

Glens  Falls  Cement  Company.  Inc. 

Hawaiian  Cement 

Ideal  Basic  Industries.  Inc. 

Independent  Cement  Corporation 

Lafargc  Corporation 

Lehigh  Portland  Cement  Company 

LoneStar-Falcon 

Lone  Star  Industries  Inc. 

Lone  Star  Northwest 

Medusa  Cement  Corporation 

Missouri  Portland  Cement  Company 

The  Monarch  Cement  Company 

Moore  McCormack  Cement.  Inc. 

Northwestern  Slates  Portland  Cement 

Co, 
Phoenix  Cement  Company 
Rinker  Materials  Corporation 
RMC  Lonestar 

Rochester  Portland  Cement  Corporation 
SL  Marys  Peerless  Cement  Company 
SL  Marys  Wisconsin  Inc. 
The  South  Dakota  Cement  Plant 
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Sfjuthweslem  Portland  Cement 

Company 
Tarmac-LoneSlar,  Inc. 
Tilbury  Cemenl  Company 

Canada 

Federal  White  Cement  Lid. 
Ideal  Cement  Company  Ltd. 
Inland  Cement  Limited 
Lafarge  Canada  Inc. 
Lake  Ontario  Cement  Limited 
North  Star  Cement  Limited 
St.  Lawrence  Cement  Inc. 
St.  Marys  Cement  Corporation 
Tilbury  Cement  Limited 

\fexico 

Institute  Mexicano  del  CemenIo  y  del 
Concreto  (LMCYC) 
Cementos  Acapuico.  S.A. 
Cementos  .-Vpasco.  S  A. 
ClemfPtos  de  Chihuahua.  S.A. 
Cement.'js  Mexicanus.  S..\. 
Comentos  Moctezuma.  S  A. 
Cooperative  De  Cementos  Cruz  Azul 
Cooperative  de  Cementos  Hidalgo 

A  ffiliate  Members 

Cemenl  and  Concrete  Promotion 

Council  of  Texas 
Florida  Concrete  and  Products 

Association 
Mississipi  Concrete  Industries 

Association 
North  Central  Cement  Promotion 

Association 
.Vorthem  California  Cement  Promotion 

Group 
.Northwest  Concrete  Promotion  Group 
Rocky  .Mountain  Cement  Promotion 

Council 
South  Central  Cement  Promotion 

Association 

In  addition,  the  following  equipment 
suppliers  are  involved  as  "Participating 
Associates."  together  with  PCA 
members,  in  the  activities  of  the 
Manufacturing  Process  Subcommittee  of 
PCA's  General  Technical  Commiltee; 
Baker-Dolomite  (DBCA) 
C-E  Raymond 

Holderbank  Counsulting  Ltd. 
Humboldt  Wedag  Company 
F  L  Smidth  and  Company 
Claudius  Peters.  Inc. 
Polysius  Corp 
The  Fuller  Company 
VV  R  Grace  S  Company 

On  januari  7.  1985.  PCA  filed  its 


original  notification  pursuant  to  section 
B(a)  of  the  Act.  The  Department  of 
lustice  (the  "Department  1  published  a 
notice  in  the  Federal  Re^ster  pursuant 
lo  Section  6(b)  of  !hi'  Acl  on  February  5. 

1985.  50  Fed  Keg  5UI5  On  .March  14. 
1965,  August  13.  1965.  lanuary  .1.  1986. 
February  14, 19B6.  May  30. 1986.  |uly  10. 

1986.  December  31   imb.  February  3. 

1987.  April  17.  1987,  fune  3.  1987.  July  29. 
1987.  .AuKu.sl  8.  1987.  October  9.  1987. 
February  18.  19«8.  .March  9. 1988  March 
11. 1988,  )uly  7.  198a  and  August  9. 1988 
PCA  filed  additional  written 
notifications.  The  Department  published 
notices  in  the  Federal  Register  in 
response  to  these  additional 
notifications  on  Apnl  10.  1985  (50  re 
141751.  September  16.  1985  (50  FR  37594), 
February  4. 1986  |51  FR  4440|.  M.irrh  12. 
19B6  (.il  FR  S573I,  June  27.  1988  |5I  re 
23479).  August  14.  1986  (51  FR  291731. 
Februarv  3,  1967  (,52  re  3356).  March  4. 
1987  (52  FR  6635).  May  14.  1987  (52  fK 
18295).  [uly  in.  1987  (52  FR  28183). 
August  28,  1987  (52  TO  32185).  November 
17.  1987  (52  FR  439.53),  March  28.  1988  (53 
re  9999).  August  4.  1988  (53  TO  29397). 
and  September  15. 1988  (53  FR  3593.5-36) 
respectively. 

loseph  H.  Wtdmar. 

Director  ofOpemtiong  Antitrust  Division. 

;FB  D'.ij  >i«-:22f     'ilnd  9-27-68;  &-45  am) 

B1U.WO  C006  MtOH)i.Ji 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Advisory  Council  on  Employee 
Welfare  and  Pension  Benefits  Plans; 
Wor1(  Group  Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (FJ^ISA).  29 
L'  S.C.  1142,  a  public  meeting  of  the 
Work  Group  on  Access  lo  Health  Care 
of  the  Advsory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  at  9:30  am,  Monday.  October 
17. 1988,  in  Room  S-4215C,  U.S. 
Department  of  Labor  Building.  Third  and 
Constitution  Avenue.  NW..  Washington. 
DC  20210. 

This  eight  member  work  group  was 
formed  by  the  Advisory  Council  to  study 
issues  relating  to  access  lo  health  care. 

As  a  result  of  hearings  held  on  March 


24.  1988.  luly  13,  1988,  and  September  9. 
1988 — at  which  testimony  was  received 
from  governmental  and  labor- 
management  witnesses  concerning 
universal  health  access  legislation  el  the 
federal  and  state  level — the  Advisory 
Council's  Access  to  Health  Care  Work 
Group  has  identified  three  initial  areas 
of  concern  that  pertain  to  regulatory 
governance  under  ERISA:  (IJ  The  scope 
of  federal  preemption  under  mandatory 
employer  health  plan  legislation.  (2) 
potential  governmental  jurisdictional 
conflicts  and  duplication  with  respect  to 
the  enforcement  of  access  to  health  care 
legislation,  and  (3)  the  continued 
appropriateness  of  ERISA  benefit  claim 
dispute  procedures  with  respect  to 
health  benefit  claims  arising  directly 
from  mandated  slatulorj'  provisions.  At 
its  October  17. 1988  meeting,  the  Access 
lo  Health  Care  Work  Group  will 
endeavor  to  decide  on  recommendations 
for  resolving  the  key  issues  in  the  three 
areas  of  concern  outlined  above.  For 
purposes  of  assisting  the  group  to 
formulate  its  recommendations,  a 
discussion  paper  will  be  presented 
identifying  the  issues  within  each 
category  and  the  options  available  for 
resolution  of  the  issues. 

Individuals,  or  representatives  of 
organizations,  wishing  to  address  the 
work  group  should  submit  written 
requests  on  or  before  October  12. 1988  to 
William  E.  Morrow.  Deputy  Executive 
Secretary  ERISA  Advisorj'  Coandl.  U.S. 
Department  of  Labor.  Room  N-.'i677.  200 
Constitution  Avenue.  NW.,  Washington, 
DC  20210.  Oral  presentations  will  be 
limited  to  ten  minutes,  but  witnesses 
may  submit  an  extended  statement  for 
the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
slalemcnts  should  be  sent  to  the  Deputy 
Executive  Secretary  of  the  Admvisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  October  12, 1988. 

Signed  at  Washington,  DC  this  22mi  day  nl 
September.  I'laa. 
David  M.  Walker,  CPA 
Assistant  Secretory  for  Pension  ami  Welfare 
Benefits  Administration, 
|FR  Doc  B8-22152  Filed  9-r-«8:  8:45  urn) 
BILUNQ  COOC  4S1«-3«-M 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-4611 

Illinois  Power  Company,  et  a!.. 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

Till'  V  S  .\.i.  ■:.-„r  Ri->;:!l„l.iry 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  the  Illinois  Power  Company  '  (IP). 
Soyland  Power  Cooperative,  Inc.  and 
Western  Illinois  Power  Cooperative. 
Inc..  (the  licensees  for  Clinton  Power 
Station,  Unit  1,  located  in  DeWitt 
County,  Illinois. 

Environmental  Assessment 

lilentificalion  of  Proposed  Action 

In  general,  the  proposed  license 
amendment  would  revise  the  Technical 
Specifications  (TS)  concerning  the  main 
stream  line  radiation-high  full  power 
background  radiation  levels  and 
associated  trip  selpoints. 

Specifically,  the  licensees  requested 
the  proposed  change  in  order  to  lest  the 
feasibility  of  a  hydrogen  water 
chemistry  (HWC)  system  which  will  be 
used  to  mitigate  intergranulnr  stress 
corrosion  cracking  of  stainless  steel 
components.  The  Technical 
Specification  change  will  permit  a 
temporary  increase  in  the  Clinton  main 
stream  line  radiation-high  scram  and 
isolation  selpoints  lo  allow  operation 
with  expected  higher  radiation  levels 
resulting  from  hydrogen  injection  into 
the  reactor  coolant. 

This  revision  to  the  Clinton  Power 
Station  license  would  be  made  in 
response  to  the  licensees'  application  for 
amendment  dated  May  18. 1988.  as 
supplemented  on  June  2, 1988 

The  Need  for  the  Proposed  Action 

Pursuant  lo  10  CF"R  50.90,  IP,  et  al. 
have  proposed  an  amendment  to  Facility 
Operating  License  No.  NPF-62  whirji 
consists  of  a  change  to  the  TS 
concerning  the  hydrogen  water 
chemistry  tests. 

The  proposed  change  consists  of  the 
addition  of  a  footnote  to  the  text 
regarding  the  hydrogen  injection  test 


'  tllinota  tVwer  C:omp«ny  is  authorixpd  10  act  as 
agent  (or  Soyland  Power  Couperalive.  Inc.  and 
Western  lllinola  Power  Cooperative.  Inc.  and  has 
excluaive  reaponstbiliiy  and  control  over  the 
physical  conslnjctioii.  operation  and  mainienante 
of  Itie  facility. 


and  its  effect  on  the  main  stream  line 
radiation-high  trip  function.  This 
proposed  change  will  permit  the  main 
stream  line  radiation  monitor  setpoinis 
to  be  temporarily  changed  based  on 
either  calculations  or  measurements  of 
actual  radiation  levels  resulting  from  the 
hydrogen  injection  test.  The  Illinois 
Power  Company  intends  lo  perform  a 
hydrogen  injection  test  on  the  reactor 
coolant  system  at  Ihe  Clinton  Power 
Station.  "The  purpose  of  the  test  is  to 
determine  the  feasibility  of  hydrogen 
water  chemistry  controls  as  a  means  of 
reducing  inlergranular  stress  corrosion 
cracking  of  stainless  steel  piping. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  change  consists  of  the 
addition  of  a  footnote  regarding  the 
hydrogen  injection  test  and  its  effect  on 
the  main  stream  line  radiation-high  trip 
function  lo  Technical  Specification 
Table  2.2.1-1.  Reactor  Protection  System 
Inslnimenlalion  Setpoinis.  and  Table 
3.3.2.-2,  CRVICS  Instrumentation 
Selpoints. 

The  Main  Stream  Line  Radiation 
Monitors  (MSLRMs)  provide  reactor 
scram  as  well  as  reactor  vessel  and 
primary  containment  isolation  signals 
upon  detection  of  high  activity  levels  in 
the  main  stream  lines.  Additionally, 
these  monitors  serve  to  limit 
radioactivity  released  in  the  event  of 
fuel  failures.  The  proposed  Technical 
Specification  changes  to  Tables  2.2.1-1 
and  3.3.2-2  would  allow  adjustments  lo 
the  normal  background  radiation  level 
and  associated  trip  set  points  for  Ihe 
MSLRMs  al  reactor  power  levels  greater 
than  20'*fr  of  rated  thermal  power.  The 
background  radiation  level  shall  be 
verified  and  the  associated  trip  set 
points  shall  be  returned  to  Iheir  normal 
value  within  24  hours  of  re-establishing 
normal  radiation  levels  after  completion 
of  the  hydrogen  injection  lest  at  greater 
than  20%  of  rated  thermal  power  or 
within  12  hours  of  establishing  reactor 
power  levels  below  20%  of  rated  thermal 
power. 

The  licensees  slate  that  the  only 
design  basis  accident  which  takes  credit 
for  the  main  stream  line  radiation — high 
trip  is  the  control  rod  drop  accident 
(CRDA).  Generic  analysis  of  the 
consequences  of  the  CRDA  are 
increasingly  less  severe  above  10 
percent  power  due  lo  a  faster  doppler 
response  and  a  lower  rod  worth.  Above 


20  percent  power,  the  consequences  of 
the  CRDA  are  minimal.  Since  hydrogen 
injection  will  be  limited  lo  above  20 
percent  of  rated  power  and  the 
increased  MSLRM  trip  setpoini  will  be 
reduced  to  normal  levels  below  this 
power  level.  Ihe  staff  concludes  that  Ihe 
currently  approved  CRDA  analysis  for 
the  Clinton  Power  Station  is 
appropriately  bounded  and  remains 
valid. 

The  staff  has  reviewed  the  proposed 
Technical  Specification  changes  to 
assure  that  the  licensees  have 
considered  the  radiological  implications 
of  dose  rate  increases  associated  with 
N-16  activity  increases  due  to  hydrogen 
injections  into  Ihe  reactor  system. 
Radiation  surveys  will  be  conducted  at 
regular  intervals  during  Ihe  test  lo 
determine  radiation  levels  in  and  around 
the  facility  as  well  as  at  the  site 
boundary.  Additionally,  the  licensees 
have  slated  that  data  will  be  obtained 
for  shielding  design  should  additional 
shielding  be  necessary  for  a  permanent 
hydrogen  water  chemistry  installation. 

Various  radiation  protection  measures 
will  be  implemented  to  maintain  doses 
to  plant  personnel  as  low  as  reasonably 
achievable  (ALARA!  Other  plants  have 
operated  with  HWC  and  have  not 
experienced  an  increase  in  offsite  dose. 
The  licensees  do  not  expect  a  significant 
site  boundary  dose  rate  increase  at 
Clinton  during  the  lest  and  will  make 
appropriate  measurements  to  assure 
compliance  with  40  Cre  190  limits.  The 
conduct  of  the  lest  and  radiological 
sur\'eys  obtained  during  the  test  will 
ensure  ALARA  in  accordance  with 
Regulatory  Guide  8.8  and  is.  therefore, 
acceptable. 

Compressed  hydrogen  will  be 
supplied  to  the  plant  site  in  gaseous 
form  in  a  120.000  SCF  capacity  tube 
trailer.  The  tube  trailer  will  be  used  as 
the  storage  facility  and  will  be  located 
no  closer  than  432  feet  from  any  building 
containing  safely-related  or  class  IE 
components.  Although  the  test  facility  is 
not  a  permanent  HWC  installalion,  the 
facility  will  meet  the  applicable  sections 
of  the  BWR  Owners  Group  Guidelines, 
"Guidelines  for  Permanent  BWR 
Hydrogen  Water  Chemistry 
Installations— 1987  Revision."  EPRI  NP- 
5283-SR-A.  September  1987. 

Since  the  licensees  currently  store 
substantial  quantities  of  chlorine  onsite 
for  water  sewage  treatment,  the  staff 
evaluated  the  potential  synergistic  effect 
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a'isociated  with  the  storage  of  hydroRen. 
The  combination  of  hydrogen  gas  and 
chlonne  gas  can  explode  m  the  presence 
of  any  form  of  energy,  such  ds  sunlight 
or  heat  (250X).  Therefore,  it  is  prudent 
to  maintain  an  adequate  separation 
distance  between  the  chlonne  and 
hydrogen  storage  facilities.  The 
hydrogen  lube  trailer  will  be  kept  at  a 
minimum  distance  of  over  100  feet  from 
the  chlorine  storage  containers  The  100 
feet  separation  distance  ia  judged  to  be 
sufficient  to  prevent  interaction  of  these 
two  gases  in  the  event  of  a  simultaneous 
chlorine  and  hydrogen  release,  since  it 
meets  the  requirements  of  NFPA  50A- 
59&4.  "Standards  for  Gaseous  Hydrogen 
Systems  at  Consumer  Sites." 

Therefore,  the  proposed  changes  do 
not  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite. 
and  there  is  no  significant  increase  m 
the  allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes 
that  this  proposed  action  would  result  in 
no  significant  ridioIogiLa! 
environmental  impact. 

With  regard  to  potential  non- 
radiolog)cai  impacts,  the  proposed 
changes  to  the  TS  involve  systems 
located  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  The  changes 
do  not  affect  non-radiological  plant 
effluents  and  have  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

The  notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Heanng  in  connection 
wi'h  !his  action  was  published  in  the 
Federal  Register  on  June  26, 1988  |S3  FR 
24385).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Ac  lion 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
alternative,  in  effect,  would  be  the  same 
as  a  "no  action"  alternative.  Since  the 
Commissuin  has  concluded  that  no 
adverse  environmental  effects  are 
associated  with  this  proposed  action, 
any  alternative  with  equal  or  greater 
environment  impact  need  not  be 
evaluated. 

A.Uerndtivf  Use  of  Rfrsourcea 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  N'uclear  Regulatory 
Commission's  Final  Environmental 


Statement  for  the  Clinton  Power  Station. 
Unit  1.  dated  May  1982. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensees' 
request  of  May  18,  198ft,  as 
supplemented  on  fune  2. 1988,  and  did 
not  consult  otber  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  on  the  proposed  license 
amendment. 

Based  upon  this  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  lo  this 
action,  see  the  request  for  amendment 
dated  May  18.  1988.  as  supplemented  on 
lune  2. 1988.  and  the  Final 
Environmental  Statement  for  the  Clinton 
Power  Station  dated  May  1982.  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street  NW  .  Washington.  DC 
20555  and  at  the  Vespasian  Warner.  120 
West  Johnson  Street.  Clinton,  Ulinoia 
61727. 

Dated  al  Rockville,  Maryland.  Ibis  20lh  day 
of  S<!piember  1988- 

For  The  Nuclear  Reguldtory  Comnussion. 
Daniel  R.  Mulker. 

Director.  Project  Directorate  UI-2  Division  of 
Rpoctor  Protecta—in  IV.  VondSpvcioi 
Projects . 

jFTt  Doc-  Sft-22197  Filed  9-27-88;  ft4S  am] 
BtLLMQ  COOC  ntO-OI-H 

fDocfcet  No.  50-4161 

System  Energy  Resources,  Inc..  et  al.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  US.  .Nuclear  Regulatory 
Commission  [the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPR- 
29,  issued  to  Mississippi  Pi.wcr  &  Light 
Company.  South  Mississippi  Electric 
Power  Association  and  System  Energy 
Resources.  Inc.  |ihe  licensees),  for 
operation  of  the  Grand  Gulf  Nuclear 
Station.  Unit  1.  located  in  Claiborne 
County.  Mississippi. 

The  proposed  amendment  would 
change  Technical  Specification  3.5-2, 
"ECCS-Shutdown. '  and  Technical 
Specification  3,5.3.  "Suppression  Pool." 
by  deleting  the  requirement  for  the  fuel 
transfer  canaJ  gate  to  be  in  place  when 
the  reactor  cavity  is  flooded  and  either 
the  ECCS  or  the  suppression  pool  is 
inoperable. 


Prior  to  issuance  of  the  proposed 
license  amendment.  The  Commission 
wilt  have  made  findings  required  by  the 
Atomic  Energy  Act  of  19M,  as  amended 
[the  Act),  and  the  Commission's 
regulations. 

By  October  28. 1988.  the  licensees  may 
nie  a  request  for  a  heanng  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  parly  in  the 
proceeding  must  file  wniten  request  for 
a  hearing  and  a  petition  for  leave  la 
intervene.  Requests  for  a  heanng  and 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
CommlBsion's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  mtervene  is  filed  by 
the  above  date,  the  Commission,  or  an 
Atomic  Safety  and  Ljcensing  Board 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
result  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
by  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (llThe  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  |2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  mtervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  lo 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
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litigaied  in  the  malter.  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shaU 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
sapplemeirt  wrhich  satisfies  these 
requirements  with  respect  to  al  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permit»*d  to  tcttTveTie  become 
parties  lo  the  proceeding,  sobfecl  to  any 
Knritations  in  the  mber  granting  leave  to 
intervene,  and  have  t^e  opportunity  to 
participate  fufly  \n  the  ctmdtict  of  the 
heanng.  indudtng  tbe  opportvnity  to 
present  evidence  and  cross -examine 
witiYCSoes. 

A  reqaest  for  a  heanng  or  a  petition 
for  leave  to  intervene  fihall  be  ftled  with 
the  Secretary  of  the  CommisBion.  United 
State*  Nuciear  Reguiatory  CoroiifcrsRion. 
Washmgton.  OC  20555,  Alleniion. 
DnckeitinR  and  S*'r\ic*'  BrawcK  or  may 
be  delivered  to  ttie  CcamBiSBione  Public 
Document  Roora.  2120  L  Street  NW., 
Washington,  DC,  hy  the  atwve  date 
Where  petmons  are  filrd  during  the  last 
tenllUl  day!,  cr*  the  notioe  period,  rl  is 
requested  that  'Ae  petiljoner  or 
representatue  for  the  petitioner 
promptly  so  inform  tbe  Cemmission  by  a 
toll-lree  telephone  caU  to  Western 
Union  at  l-800-325-6tX)ti  iin  Misfioun 
l-800-342-«7iiCH.  Tke  Western  Union 
aperalor  should  begtifnOata^raoi 
JdoBtifkcatMM  Nunbef  1737  ^nd  \he 
foUowtfig  mcasa^  addrewed  to  Ehnor 
G.  Adensam:  pt^kttoiier's  name  aod 
telephone  nuasber  date  petiUon  w*is 
mailed;  plant  aafne;  and  publiCdtu^n 
date  ^nd  l>age  jtRHnber  of  Ckus  Federal 
Register  aotK>e.  A  coff^f  of  the  petition 
should  also  be  sent  lo  theOfTioe  oJ  the 
GeoerttJ  Counsiii.  U-S-  Nudear 
ReguUlary  CoutiLissiaa.  Wa&kioglon. 
DC  2D55i.  and  lo  Xidholas  S  Reynolds, 
Efii^uLi^  Bubap.  Libennan.  Cook. 
PurcelL  and  Reynolds,  12Q0 17th  Street 
.\*W.,  Washington.  DC  20036.  attame>' 
for  the  licensees 

Nontimply  fihngs  of  petTtrons  fur  leave 
lo  mtervme.  amended  petrtions. 
supplememBl  pe^Hrons  and'' or  reque^Is 
for  he«rm)(  will  not  be  entertained 
absen*  a  dHermmation  by  tJie 
CamBJWKitwi.  the  presnduig  trffioer,  or  the 
Atoimc  Safetj'  and  Licemsing  floard.  that 
the  petition  aadi/aT  reqnest  stiould  be 
granted  based  upon  a  baiaaung  of  the 
farOors  specified  in  10  CFR  2-14iaiU) 
(iHv|aad2.n4<d). 

Fiar  further  details  wilb  reaped  to  this 
action,  see  tbe  application  for 
amendment  dated  Aiigust  31. 1968, 
which  is  available  for  public  inspection 
at  the  Commissicn's  Public  Document 
Room.  2120  L  Street  NW,.  Washington. 
DC  20555.  and  at  the  Hinds  lunior 


College.  McLendon  library,  Raymond. 
Miss'tssTppi  39154. 

Dated  at  KookviMe,  Maryland,  this  Mth  dajr 
of  Scptestber  196a 

For  (he  Mnclcar  Regnlotory  Cooinnision. 
Lester  U  Kiatner, 

Senior PrmectJ^anoger.  Protect  Dtmctorole 
U-l  Divisim of Seactor Projects  1/U.  Office 
ofNudear  Aeaclar  Aegiiiation. 
|FR  Dtit  li»-::21M  Fitd  CKT-efi-  B  45  am) 
BILUHG  COeC  75W-0MK 


MeitBorandiioi  of  Oiwieiitmrtlwq 
Between  ii.S.  Nuclear  ReguMory 
Commission  aad  U.S.  EnvironmeNtal 
Protection  Affeacy 

agency:  \i;Qiear  Regulatory 

Camaiisston 

action:  inibhca  tun  of  Memorandum  of 

Undersaaadrng. 

SUMMAMV:  On  Att0u»(  26.  ISae.  the 
Admniistratt>rs  of  the  U.S.  Nuclear 
Rtifulaton,  Commission's  (NRC'sl 
Region  IV  and  the  U.S.  EaviroDmenlat 
Protection  Ajeency  s  (£PA's)  Region  VI 
sijjied  a  MeTtrorandum  dl  Umlerslanding 
(MOUict»nceni"tgtbeChurchrDck.  New 
Mexico  uramum  rrttll  site. 

The  Churchrock  site  is  licensed  by  the 
NKC  and  is  also  on  EPA's  National 
Pnonty  Lisl  for  remedial  action  under 
Siiperfund  The  MOU  pro\'»des  the 
procedures  which  the  two  agencies  will 
k»Uow  to  Kelp  assure  that  renedial 
actions  «1 1^e  eile  oocw  m  e  timely  and 
effective  majiner. 

The  MOU  rs  pnnted  »h  tts  entirety 
below. 

DATE:  n  any  aiemberof  the  public  would 
like  to  submit  comments  on  the  MOU  for 
coniideration  in  any  future  amendments 
of  the  document,  they  would  be  most 
helpful  if  suiinutted  by  J^ov-en»ber  2a. 
1988 

B:  Msil  comroents  to:  Re^ator>' 


Publicatiom  Bramch.  Divtsion  of 
Freedom  of  iiifamatioa  aad 
Pufahcatmnfi  Sen'»ces.  Office  of 
.^dmazifitraeioo  and  Resources 
Manaj^menrit  U.S.  Nudear  Regudaton 
ComnKSSXBL  Waskm^o.  DC  eoSSS 
Commenls  «aa\-  be  kand-dohva-ed  to 
7920  Norfoii  Arenae.  Betbcsda. 
Maryland  belweeo  the  boors  of  7:45  a.m. 
and  4:1^  p.m.  weeAcdays  except  Federal 
hobdars  Connoents  received  may  t>e 
viewed  at  hiRCs  Pobhc  Document  Room 
in  the  GeLman  Bull dmg.  2120  L  Street, 
NW..  WasbmHton,  DC.  between  the 
hours  of  7:45  a.m.  and  4:1 5  p.ni- 
weekdir^'s  exc^F*  Federal  holidaye 
Fon  FURTHEH  wrjumatioh  contact; 
Harrj- 1-  Penengill.  Uranium  Recovcr>' 
Ftcid  OfTice.  730  Simms  Street.  Suite 


lOOA.  Golden,  Colorado  B0401 
ITelephoae  1303)  236-^2510). 

Dated  at  RackviUe.  MoryUod.  tbis  lOUi  day 
of  September  1988 

For  the  Noclenr  R^uiator)  Ctmuniasion 
Michael  I- ftatLCkifli. 
fie^ulutor}  Bnjnch 

MemocaaduiD  of  llndersundiog 
Between  Region  VI  of  The  L'-S. 
Environmental  Protection  Agency  and 
Region  I\  of  The  t-S.  Nuclear 
Regulator}  Commi&sioD  toi  Remedial 
Action  al  the  UNC-Clurchrack  Uranium 
Mill  ia  MoiCioLey  County.  NM 

/-  Purpose 

This  document  estabitshei  the  roles 
responsibilities,  and  relat»aash»p 
between  Regron  VI  of  the  U.S 
Environmental  Protection  Agency 
fEPA")  and  Region  FV  of  the  U.S. 
Nuclear  Resmiatonr  Comnnseion 
("NRC'V  heremafier  coAlectrwd> 
rfirferred  to  as  the  "Parties."  regarding 
remedial  action  al  the  UNC-CS«t*rock 
uraniiim  mi*!  m  NkJCinley  Cowrty,  New 
Mexico  The  Partws  have  overlapprng 
authority  in  conoect^on  wiffe  thas  site. 
and  this  Memorandum  orf  IhiderrtaBdmg 
("MOU")  will  help  assure  that  remedial 
actions  occur  in  a  timely  and  effective 
manner. 

;/  Basis  For  Agreement 

N'RC  win  assume  the  role  of  fead 
regulator?'  agency  for  ft*e  byprodirrt 
malerral  drsposai  areB  redamahon  and 
closure  tKrtrvitfPS  arrd  EPA  wf!l  momtor 
all  soch  BctTVTtres  and  provide  Tevirw 
and  comments  directW  to  NRC.  The 
objectTVC trf  EPAs rerrew nnd  comment 
will  be  to  Bssurp  that  actrnties  fo  be 
ccmdtTcled  under  NRCs  regirfatOTT 
sTTthontTr-  s/^ov  attmnment  of  eppiJcBblr 
or  relevant  arrd  sppmpnate 
reqnrrements  under  tfie  Comprehensive 
Environmental  Response  Compensation 
and  LiaWhty  Act  of  1«W.  as  amended 
pCERCLA "l  42  use.  9601  et  set; 
oulstde  of  l^c  byproduct  material 
disposal  sTte.  NRC  wiTl  requiTe  tire 
Licensee  to  implement  an  apprtrved 
disposal  STte  reriaTnation  plari  wfach 
meets  1fce  reqnirenients  of  W  CFR  Pa  rt 
40.  Appendrx  A.  as  amended  al  52  FR 
433553  through  43586.  ■'Dranram  M:!! 
Tailings  Regulations;  Groundwater 
Protection  aod  other  Issues/'  which 
confonns  with  the  EPA  40  CFR  192. 
Subpart  D.  n*A  development  and 
implementation  of  its  own  site  action 
requirements  tor  groundwater 
ciinlaminatioB  outside  of  the  disposal 
area  will  be  conducted  in  accordance 
with  CERCLA  and  the  National  Oil  and 
Hazardous  Substances  Contir^ency 
Plan  ['NCF')  40  CFR  300  including  any 
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revisions  thereto.  The  EPA  and  NRC 
agree  that  the  groundwater  protection 
requirements  of  10  CFR  Pari  40. 
Appendix  A  are  the  Federal 
environmental  and  public  health 
requirements  applicable  or  relevant  and 
appropriate  to  the  disposal  site.  The 
EPA  and  N'RC  believe  that  conformance 
with  10  CFR  Pari  40.  Appendix  A  (with 
the  possible  exception  of  nitrate),  will 
generally  assure  conformance  with 
CERCLA  requirements.  However,  each 
Parly  will  be  responsible  for  assuring 
compliance  with  it's  specific  regulatory 
requirements  as  discussed  in  this 
section.  The  parties  believe  that  the  U.S. 
Department  of  Energy  or  another 
responsible  State  or  Federal  authority 
will  assume  responsibility  for  long-term 
care  of  the  byproduct  material  disposal 
site,  following  remediation  of  the  site. 

///.  Background 

The  State  of  .\ew  Mexico  was 
-esponsible  as  an  "'Agreement  State*"  for 
licensing  and  regulating  uranium  mills 
Within  the  SM'.e  until  [une  1.  1986.  at 
which  time  the  NRC  resumed  this 
authority  at  the  request  of  the  Governor 
of  New  Mexico.  Prior  to  this  change. 
EPA  had  placed  the  L'NC-Churchrock 
site  on  the  National  Priority  List  (""NPL") 
of  Sites  for  response  action  under 
CERCLA.  EPA's  policy  is  to  list  only 
inose  uranium  mills  meeting  cntena  for 
placement  on  the  NPL  which  are  located 
in  Agreement  States,  that  is  States 
which  have  entered  into  agreements 
with  the  NRC  pursuant  to  section  274  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  to  regulate  certain  nuclear 
activities  in  a  manner  compatible  with 
the  NRC"s  program,  MiUs  in  states 
where  NRC  has  direct  licensing 
authonty  have  not  been  placed  on  the 
list.  Although  New  Mexico  is  no  longer 
an  Agreement  State  insofar  as  uranium 
recovery  operations  are  concerned  and 
the  NRC  has  reassumed  primary 
jurisdiction,  the  site  was  properly  placed 
on  the  NPL  and  the  physical  conditions 
resulting  in  that  placement  are  still 
present.  Therefore.  EPA  has  no  intention 
of  recommending  delisting  the  site  from 
the  NPL  until  all  authorized  EPA  and 
NRC  controlled  remedial  activities, 
addressing  releases  or  threats  thereof,  at 
this  facility  are  completed. 

IV.  Agreement 

In  order  to  achieve  satisfactory 
cleanup  of  the  LINC  site,  the  NRC  and 
the  EPA  agree  to  do  the  following: 

I-  The  Parties  shall  cooperate  with 
each  other  in  the  oversight  of 
reclamation  and  remedial  activity  at  the 
UNC  site 

2.  Upon  submittal  by  UNC  of  a 
proposed  site  reclamation  plan  ("the 


plan"),  NRC  and  EPA  will  begin 
concurrent  reviews  of  the  proposed 
plan.  EPA  will  review  the  plan  and  will 
provide  comments  to  the  NRC  NRC  will 
review  and.  if  necessary,  require 
revisions  to  the  plan  to  assure 
conformance  to  10  CFR  Part  40. 
Appendix  A.  as  amended,  prior  to 
approving  the  plan  via  hcense 
amendments  If  EPA  cannot  conclude 
that  the  plan  approved  by  NRC  meets 
CERCLA  requirements,  then  EPA  may 
initiate  separate  actions  as  may  be 
necessary  to  ensure  conformance  with 
CERCLA  requirements  outside  of  the 
disposal  area  site.  NRC  will  not  approve 
any  specific  components  of  the 
groundwater  protection  and  recovery 
aspects  of  UNC's  proposed  reclamation 
plan  until  EP.A  has  determined,  in  a 
Record  of  Decision  or  by  review  of  the 
UNC  plan  an  statement  to  NRC,  that  it  is 
consistent  with  CERCLA  requirements 
and/or  remedial  actions  required  under 
CERCLA.  NRC  does  not  intend  to 
approve  any  specific  aspects  of  UNC's 
groundwater  protection  and  recovery 
actions  contained  in  UNC"8  proposed 
reclamation  plan  until  such  lime  as  any 
inconsistencies  have  been  resolved.  If 
remedial  action  is  determined  in  a 
Record  of  Decision  to  be  necessary.  EPA 
intends  to  either  enter  into  a  Consent 
Decree  with  UNC  under  which  UNC  will 
conduct,  with  EPA  oversight  remedial 
actions  equal  to  or  exceeding  those 
outlined  in  an  EPA  Record  of  Decision, 
to  take  appropriate  enforcement  action, 
or  perform  remedial  action  itself 
pursuant  to  section  104  of  CERCLA. 
reserving  all  nghts  to  seek  cost  recovery 
under  section  107  of  CERCLA.  Such 
actions  may  be  conducted  as  part  of  the 
NRC's  approval  of  the  UNC  plan  or 
separately;  but  in  any  event  EPA  intends 
to  coordinate  its  actions  first  with  the 
NRC. 

3  If  either  Party  detemines  that 
remedial  actions  are  deficient  or 
unsatisfactory,  then  that  Party  shall 
provide  notice  to  the  other  Party  of  the 
deficiency.  The  NRC  shall  assume  the 
lead  role  for  notification  to  UNC.  except 
fur  such  notification  as  FJ'A  might 
statutorily  be  required  to  provide  in 
certain  events.  The  notification  shall 
specify  a  time  period  m  which 
regulatory  compliance  is  expected  to  be 
achieved,  Should  compliance  not  be 
achieved  in  this  time  period.  EPA  will 
assume  the  lead  for  taking  or  seeking 
any  enforcement  action  necessary  for 
off-site  groundwater  and  NRC  will 
assume  the  lead  for  any  other 
enforcement  actions  necessary  within 
lis  area  of  regulatory  responsibility. 
Both  Parties  reserve  all  rights  under  this 
MOU  to  take  whatever  actions  are 
determined  to  be  necessary,  including 


the  conduct  of  remedial  actions  on  and 
off-site  in  order  to  fulfill  their  regulatory 
requirements.  In  any  event  no  action 
will  be  taken  by  either  party  without 
pnor  consultation  with  the  other  Party. 
4  Both  Parties  shall  appoint  a  facility 
coordinator  who  shall  be  responsible  for 
oversight  of  the  implementation  of  the 
MOU  and  the  activities  required  herein. 
The  facility  coordinators  shall  be 
appointed  by  each  Party  within  seven 
(7)  days  of  the  effective  date  of  this 
MOU.  The  Parties  each  have  the  right  to 
appoint  a  new  facility  coordinator  at 
any  lime.  Such  change  shall  be 
accomplished  by  notifying  the  Party,  in 
writing,  at  least  five  (5)  days  prior  to  the 
appointment  of  the  name,  telephone 
number,  and  mailing  address  of  said 
facility  coordinator. 

5.  The  Parties  will  meet  periodically  at 
the  request  of  either  Party  and  at  least 
semiannually  insofar  as  it  is  necessary 
to  accomplish  the  objectives  of  the 
MOU.  The  facility  coordinators  should 
communicate  with  each  other  on  a 
routine  basis  by  telephone. 

6  The  Parties  will  provide  technical 
advice  and  any  necessary  regulatory 
consultation  to  one  another  upon 
request. 

7.  The  Parties  will  generally  provide 
each  other  with  copies  of  all  official 
correspondence  and  documents  related 
to  remedial  actions  at  the  site.  The 
Parties  will  also  normally  provide  copies 
of  other  information  upon  request.  In  the 
event  that  one  of  the  pariies  does  not 
wish  to  furnish  certain  specific 
information,  documents,  or 
corresondence  to  the  other,  then  said 
material  shall  be  identified  to  the  other 
parly  along  with  the  reasons  for 
withholding  it 

6,  Whenever  notice  or  information  is 
required  to  be  forwarded  by  one  party 
to  another  under  the  terms  of  this  MOU. 
it  shall  be  given  by  and  directed  to  the 
individuals  at  the  addresses  specified 
below: 

EPA:  Allyn  M.  Davis.  Director. 
Hazardous  Waste  Management 
Division.  Region  VI.  US.  EPA.  1445 
Ross  Ave.,  Dallas,  Texas  75202. 

NRC:  Dale  Smith.  Director.  Uranium 
Recovery  Field  Office,  US.  Nuclear 
Regulatory  Commission,  P  O.  Box 
25325.  Denver.  Colorado  80225. 

9.  Routine  communications  may  be 
exchanged  verbally,  in  person,  or  by 
telephone  between  the  Parlies  to 
facilities  the  orderly  conduct  of  work 
contemplated  by  this  MOU. 

10.  Enforcement  documentation 
provided  under  this  MOU  will  be  kept 
as  exempt  material  by  EPA  and  NRC.  to 
the  extent  legally  possible,  according  to 
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the  policies  and  procedures  uader  40 
CFR  Part  2  and  ^OCFS  Pail  i790. 

resfiocIiveJy. 

V.  Agency  flef^parwfbflitws 
A.  NRC  responsfftrihttes 

1.  The  NRC  will  require  the  owners/ 
operators  of  the  UNC  Churchrock  mill 
[UNO  to  implement  anappnovod  OB-Bile 
reclamation  plan  that  meets  all  relevant 
NRC  requirements,  including  10  CFR 
Part  40.  Appendix  A.  as  amended.  If  any 
such  plan  is  not  complied  with  by  UNC. 
NRC  will  take  whatever  actions  it 
deems  appropriate  to  ensure 
compliance. 

2.  The  NRC  will  direct  UNC  to  provide 
both  parlies  with  copies  of  major  work 
product  submittals  as  they  become 
available.  Such  work  products  will 
include,  but  not  be  limited  to.  an 
adequate  overall  reclamation  plan,  and 
any  other  plans  and  specifications  for 
assessment,  remediation,  and 
monitoring,  including  alt  analytical  data. 

3.  The  NRC  agrees  to  provide  progress 
reports  on  UNC  remediation  on  a 
quarterly  basis. 

4.  The  NRC  will  assist  in  the 
development  of  information  to  support 
EPA's  deletion  of  the  site  from  the  NPL 
upon  completion  of  the  remedial  action. 

5.  The  NRC  shall  notify  EPA  of  all 
pending  visits  to  the  Churchrock 
property  which  relate  to  the  site  closure 
plan  and  shall  afford  EPA  and  its 
consultants  opportunity  to  accompany 
NRC  personnel  on  such  visits. 

B.  EPA  Responsibilities 

1.  EPA  will  provide  formalized  review. 
consultation  and  comment  throughout 
the  entire  project. 

2-  EPA  will  review  and  provide 
comments  on  the  site  reclamation  plan, 
and  other  associated  deliverables, 
within  timeframes  as  agreed  to  between 
NRC  and  EPA.  In  the  event  that  EPA 
determines  that  the  implementation  of 
the  site  reclamation  plan  has  not 
resulted  in.  or  may  not  result  in,  cleanup 
conditions  that  meet  applicable  or 
relevant  and  appropriate  requirements 
under  CERCLA,  then  EPA  may  take 
whatever  action  it  deems  appropriate. 

3.  EPA  intends  to  pursue  and  complete 
a  Remedial  Investigation  and  Feasibility 
Study,  public  comment  and  agency 
response  process,  and  Record  of 
Decision  (ROD)  directed  at  off-site 
groundwater  contamination,  with  the 
intention  of  completing  this  process  by 
October  1, 198a.  EPA  intends  to 
implement,  or  require  UNC  or  other 
potentially  responsible  parties  to 
implement,  any  EPA  selected  remedial 
actions  set  forth  in  a  ROD  Any  remedial 
actions  conducted  by  UNC  or  other 


potentialty  responsible  parties  to 
implement  an  EPA  eelecled  remedy  will 
be  done  under  EPA  oversight  and  m 
accordance  with  the  terms  of  any 
Consent  Decree  entered  into  with  EPA. 
EPA  irrTends  Ihal  any  soch  Conseni 
Decree  ivould  oo\*eT  actions  owtside  the 
byproduct  roatenal  diKpo&a!  site  needed 
to  implement  ibe  ROD  reiuedy . 

VI.  Dispute  Resolution 

In  the  event  of  dispute  between  EPA 
and  the  NRC  concerning  site  activities, 
the  persons  designated  by  each  Agency 
as  primary  or,  in  their  absence,  alternate 
contact  points  will  attempt  to  promptly 
resolve  such  disputes.  If  disputes  cannot 
be  resolved  at  this  level,  the  problem 
will  be  referred  to  the  supervisors  of 
these  persons  for  further  consultation. 
The  supervisory  referral  and  resolution 
process  will  continue,  if  necessary  to 
resolve  the  dispute,  to  the  level  of  the 
Regional  Administrators  of  the  NRC  and 
EPA. 

Both  Parties  shall  continue  to 
maintain  their  respective  rights  or 
responsibilities  under  the  MOU  during 
the  dispute  resolution  process. 

V/l.  Execution  and  Modification 

This  agreement  shall  take  effect  upon 
execution  by  EPA  and  the  NRC.  It  shall 
remain  in  effect  for  the  duration  of  the 
program  addressed  herein  unless 
terminated  by  mutual  agreement  by  the 
two  Agencies:  or.  the  MOU  may  be 
terminated  unilaterally  if  any  of  the 
conditions  set  forth  below  are  present. 

1.  The  planning  or  conduct  of 
groundwater  cleanup  actions  fail  to 
meet  standards  set  forth  in  the  Basis  for 
Agreement  (Section  II)  of  this  MOU. 

2.  The  site  is  deleted  from  the  NPL 

3.  The  site  is  turned  over  to  the 
Department  of  Energy  or  other 
responsible  State  or  Federal  authority 
for  long  term  care. 

4.  Regulatory,  Statutory,  or  other 
events  occur  which  make  this  MOU 
unnecessary,  illegal,  or  otherwise 
inappropriate. 

VIII.  Modification 

The  Parlies  may  modify  this  MOU 
from  time  to  time  in  order  to  simplify 
and/or  define  the  procedures  contained 
herein.  Each  Party  shall  keep  the  other 
informed  of  any  relevant  proposed 
modifications  to  its  basic  statutory  or 
regulatory  authority,  forms,  procedures, 
or  priorities.  This  MOU  shall  be  revised, 
as  necessary,  by  the  adoption  of  such 
modifications.  The  MOU  should  be 
reviewed  on  an  annual  basis  by  both  the 
Direct or-URFO,  Region  IV.  NRC,  and  the 
Director-Hazardous  Waste  Management 
Division.  Region  VI.  EPA  or  their 
designated  representatives. 


/X  Reserration  ofTUghts 

TbeParheB  resene  auj' and  all  rights 
or  auEhority  thai  ihea  may  have, 
including  but  not  limited  to  legal, 
equitable,  or  w^asii6tratjv'e  rights.  This 
specifically  includes  EPA  s  and  NRC's 
authority  to  conduct,  direct,  oversee. 
and/or  require  environmental  response 
in  conneclton  with  the  sile,  as  well  as 
the  authority  to  enter  the  site  and 
require  the  production  of  information, 
within  each  of  their  own  areas  of 
responsibility. 

Executed  and  agreed  to: 

Dated:  August  26. 1988. 
Robert  D.  Martin. 

Regional  Admninistrator  US  Nuclear 
Regulatory  Commission.  Region  IV, 
Arlington.  Texas. 

Dated:  August  26. 1988. 
Robert  E  Layton.  jr..  P£-, 
Regional  Administrator.  U.S.  Environmental 
Protection  Agency.  Region  VI.  Dallas.  Texas. 
(PR  Doc.  f«V-zai96  Filed  9-Z7-B8:  8:45  am] 
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OFFICE  OF  PERSONNEL 

MANAGEMENT 

Request  for  Approval  of  R)  79*14: 
Submitted  to  QMS  for  Clearance; 
Correction 

agency:  Office  of  Personnel 

Management. 

action:  Notice:  correction. 

SUMMARY:  This  document  corrects 
OPM's  previous  notice  published  on 
September  12. 1988  (53  FR  35246).  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Title  44,  U.S 
Code.  Chapter  35),  OPM  is  announcing  a 
new  information  collection  from  the 
public.  RI  79-14,  Certification  of 
Eligibility  To  Receive  the  FEHBP 
Premium  Rebate  Under  the  Medicare 
Catastrophic  Coverage  Act.  is  to  be 
completed  by  Federal  retirees,  survivors, 
and  former  spouses  who  wish  to  certify 
eligibility  for  the  FEHBP  premium 
rebate.  Medicare  eligible  individuals  are 
entitled  to  the  premium  rebate  under  the 
Medicare  Catastrophic  Coverage  Act  of 
19S8  which  provides  for  expanded 
Medicare  benefits  duplicated  under  the 
Federal  Employees  Health  Benefits 
Program.  The  RI  79-14  form  which 
follows  will  be  used  to  survey  1,300.000 
individuals  initially  and  100,000 
annually  thereafter.  The  unit  burden  per 
respondent  is  15  minutes  for  a  total 
initial  burden  of  225.000  hours  and  an 
annual  burden  of  25,000  hours.  For 
copies  of  this  proposal,  call  Lawrence 
Dambrose  on  (202)  632-0199. 
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DATES:  Comments  on  this  proposal 
should  be  received  by  October  3,  1988 
This  IS  an  expedited  clearance  and  0MB 

cjpprova!  is  requested  by  October  5, 
1988 

ADDRESSES:  Send  or  deliver  comments 

C.  Ronald  Trueworthy.  Agency 
Clearance  Officer.  U.S.  Office  of 


Personnel  Management.  1900  E  Street. 
NW..  Room  6410.  Washington.  DC 
20415, 
and. 
Joseph  Lackey.  0PM  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  Executive  Office 


Building.  NW..  Room  3235, 
WnshinKton.  DC  20503 

FOR  FURTHER  rNFORMATION  CONTACT: 

[amt's  I..  Bryson,  (202j  632-5472. 

U.S.  Office  of  Personnel  Management. 

Constancft  Homer. 

Dire( !. 

BuxiNQ  cooe  mi-Q\-U 
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UNTfD  STATES 

OFFICE  OF  PERSONNEL  MANAGEMENT 

RETIREMENT  PROGRAMS 
WASHINGTON  DC    TO^'S 


Certification  o\  Eligibility  to  Receive  the  FEHBP  Premium  Rebate 
Under  the  Medicare  Catastrophic  Coverage  Act 


cs 

Social  Security  No  ■ 
FEHBP  Enrolimem  Code 


^a  rhp  ^irro'-nps'^v  oq  inci',jr!ioi'^  c  "!'••' , 


3EF0RE  cc-'pietiig  this  ce-lr1iC3;>0'-    We  vm!"  pe-od'caNv  maicti  you'  ceir'cat'On 


-a-"  sp-,.-Ps 


-r  r-  yOi.  "la-e  p'r^v.dP' 


SwUon  A-Annuttahl  Eligibility  ■■(Oompm»Milrltyoum*ateUiedeinplayee,.*utvl»or,<^ak^^ 


lifeiT,  1  Ai9  yo^  9iigibie  to  receive  the  premtuir-.  reba",*.'?  vYc  must 
have  answered  'True'  to  all  questions  in  Section  A  ot  the 
accompanying  instructions  ) 

hem  2.  Wha:  is  the  ef'ect've  date  of  your  enrollment  m  Medcare.  both 
Parts  A  and  B"?  (If  enrollment  m  both  Parts  A  and  B  were  not 
eflecli^e  on  the  same  date,  enter  the  t_ATER  ot  the  I*o  dates) 


ttem  3      H  your  Social  Securtty  Number  at  the  top  of  this  form  is  not 
correct  or  is  blank,  please  enter  your  correct  number 


D-^    □ 


Month 

>  ^a- 

1 
1 

' 

□  V.S         □   N, 


Section  B>  Spouse  EHglMWy    (Complete  on/y  ft  you  are  eutreiuiy  enrolled  In  a  family  FEHBP  enmBmem) 


A'e  you  eligible  to  receive  the  premium  rebate  for  your 
spouse''  (You  must  have  answered  'True"  to  all  questions  in 
Section  8  of  the  accompanying  instructions  } 

hem  5  What  is  the  effective  date  ot  yout  spouse  s  enrollment  tn 
Medicare,  both  Parts  A  and  B'  (M  enrollment  in  both  Parts  A 
and  B  were  not  effective  on  the  same  date,  enter  the  LATER  of 
the  iwvo  dates  ) 


Mom^ 

Yea' 

1 

1 

t 

ttem  6     Enter  your  spouse  s  Social  Security  Number. 


Item  7.    Enter  your  spouses  first  name    (Please  print) 


SacUonC*EllglMiityolCMIcltMi  (Complele  only  H  you  are  currently  enrolled  ki  a  family  F£HBP  emollmeni) 


Item  8  Are  you  eligible  to  receive  the  premium  rebate  for  you' 
childiien)"?  (You  must  have  answered  "True"  to  all  questions  in 
Secton  C  of  the  accompanying  instructions  ) 


□ves  D'-i    1:::::°' 


Please  Continue  o*^  Reverse  Sde 
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freTi  9      Fo'  each  cHilO  that  you  have  cenrfied  eligible  lo'  iha  FEHBP  payfrienl   piease  complgte  the  intormaliof  betow  (rf  enfo"men! 
in  bolh  Pans  A  andQ  we'9  nol  eMeclive  on  ihe  same  date  eofe*  ihe  LATEP  o(  '.he  iwo  datesi 


Cf-   :I  -:  Nan^e 

Soaai  Security 

Number 

Ei^ecs've  Date  of  MeO-iare 
both  Pa-^s  A  and  B 

K4r)fjTH 

VFAR 

Section  D -AnnuHaMCeitUication 

1  ce-ift^  thai  all  slaiernents  made  on  this  torm  are  irue  lo  the  besl  of  my  knowledge  and  belief    0PM  may  veffy  the  mfo'mai'on 
D'cvded     1  understand  thai  1  mi,st  (mmediaiety  noirfy  0PM  rf  1   o'  a  'ar"i*>  membe'  w^o  is  rece'ving  a  p'emiurn  rebate,  toses 

e'tgibii'iy  for  any  'easo^  c'hef  than  a  ciaf^e  or  ca-^ce'iaiion  o*  ^-y  FEHBP  e^'onmer^! 

Signature  iDo  not  pnnt) 

Date 

WARNING 

Any  <rien:>Qpai  laise  statement  on  this  torn  or  wiirtui  misrepfeseniation  relative  thereto  is  a  vio'aico  of  the  law  pjmshabie  by  a 
fine  of  not  more  thar^.  $10  000  or  impftsonmeni  of  f>ol  more  than  5  years.  O'  both   (i8  U  S  C    IOC  ) 


Do  not  return  this  torm  unless  you  answered  "YES"  In  section  A,  B.  or  C. 
Do  not  enclose  additional  information  or  requests  with  this  certltlcatton  form. 


Privacy  Act  Slattment 

Sciicitat^on  of  ihts  irtormaton  »  authorized  by  the  M«d<care  Catasirooi^c  Coverage  Act  o'  1988  (PubUc  La*  tOO  36Ci  an<3  m©  Federal 

^T-p^yees  Heafh  Beretis  law  ;Cnapt9'  89  ll^e  5  U  S  Code;  Tr^e  n^^or-na-on  yrx.  'ur""5h  *ill  be  jseO  to  idenfity  vou  to  Oocument 
benefits  Of  cta^ms  unde'  these  progfams  The  Fntcmatic^  nia,-  be  shared  with  national  state  iocai  or  other  charitable  o»  sooal  security 
admipist'ative  agencies  to  assist  them  m  dele'm.nmg  beof''"i.  under  their  programs  to  ootam  irifo*mat<iri  necessary  ufxter  OPM 
programs  or  to  report  income  for  lax  purposes  ProvisiQr^  o^  the  ■"'or^-aI>or^  ,-5  voluntas  howeve'  fa^i^'e  !c  sjpcN  a!'  rre  '©quested 
information  -nay  delay  o'  preweni  act'on  on  the  benefit  or  claim.  Intenticnaity  falsa  siaiemenis  and.iar  suspected  riiega!  acnvft.es  are 
'epo'Tabie  by  js  fo  the  approcaie  law  entcTemeni  agencies. 

Public  Burden  Staterrient 

We  think  this  lorm  tai«es  an  average  'S  m*nutes  per  response  10  cc^pie'e  mciu'ling  the  time  fof  reviewing  kistrixnons,  gsttlng  th* 
needed  data,  and  revewng  ine  completed  'cm  Seiid  comments  'egai'di'^g  Ou'  es'  -^a'e  o'  any  other  aspect  of  this  form,  inckidino 
Suggestions  for  reducing  comc.efon  fime.  to  the  O+f-ce  o*  ln<arma1on  and  Regjla'cy  A'faifs.  0*t>ce  of  Management  and  Budget. 
Washington,  DC    20503  or  Reoo-^s  and  Foi—S  Managemem  Qflcer,  U.S   OHice  of  Personnel  Management.  1900  E  Street    N  W 

Washington.  DC  20415 


fhig  form  pnty  to 
U  S  O^tce  o*  Perscnel  Maragempnt 
P  O  Box  275 
Washington.  D  C    20044  0275 
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Eligibility  Information  and  Instructions  for  Completing  the  Certification  of  Eligibility  to 
Receive  the  FEHBP  Premium  Rebate  Under  the  Medicare  Catastrophic  Coverage  Act 


EllglbllHy  Information 

The  Medicare  Catastrophic  Coverage  Act  of  1968  (Public  Law 
100-360).  which  expaf>ds  benefits  provided  under  Medicare 
Parts  A  and  B  begms  to  take  effect  on  Janua-^  1,  t989  The 
expanded  Medicare  benefts  under  the  new  law  duplicate 
benefits  under  the  Federal  Employees  Heatth  Benefits 
Program  (FEHBP)  tn  view  of  this  duplication  of  catastrophe 
benefits.  Congress  required  the  CWice  of  Personnel  Manage- 
ment (OPM  I  lo  pay  a  premium  rebate  to  celam  annuitants  who 
have  one  or  mere  "Medicare  eligible  individuals'  covered  under 
their  FEHBP  enrollment  ,See  definriion  below  )  In  1989.  the 
premiuTi  rebate  wll  be  $3  10  for  each  "Med>care  eligtote 
tndividuaf*  covered  under  ar^  FEHBP  enrciiment  The  amount 
of  Ihe  premium  rebate  reflects  the  estimated  overall  savings  to 
FEHBP  insurance  earners  resultir>g  from  having  the  Medicare 
program  assume  responstoilily  lor  payment  of  the  addrtionat 
catastrophic  benetits  provided  under  the  new  law. 

If  you  are  currently  receivmg  payments  as  a  retired  employee, 
survivor  annuitant,  or  former  spouse  ar>d  quality  lor  the 
premium  rebate,  the  amount  of  the  rebate  will  be  added  to 
your  net  annuity  payment  each  month  (Thus,  your  FEHBP 
premium  withhoWmg-as  shown  on  any  OPM  annuity  notice- 
will  be  the  regular  withholding  for  the  plan  in  which  you  are 
enrolled  ) 

tl  you  are  a  lotmer  spouse  or  a  Fedeoi  Employees  Rei-rement 
System  (FERS)  beneficiary  who  pays  FEHBP  premiums 
directly  lo  OPM  and  you  are  eligible  for  the  premium  rebate, 
the  FEHBP  premium  you  must  pay  each  month  will  be  reduced 
by  Ihe  amount  of  Ihe  rebate  The  premium  coupon  booklet  you 
recerve  wril  show  the  adjusted  premium. 

To  Quattfy  for  the  premium  rebate,  each  ifxJivtdual  must  meet 
Ihe  definrlion  of  "Medicare  eligible  ind'viduaT*  that  appears 
below  tn  general,  you  quality  if  you  are  enrolled  m  Medtcare 
Parts  A  end  B,  you  a^e  enrolled  tn  the  FEHBP  prog'am.  and 
Medicare  is  Ihe  primary  payor  of  your  health  care  benefits. 
Your  family  member(s)  qualffy  tf  they  a'e  covered  by  your 
famjty  ©ifol'meni  in  the  FEHBP,  they  are  enrolled  m  Medcare 
Parts  A  and  B  .  and  Medicare  is  the  primary  payor  of  their 
health  care  benefits 


Definition  of  'Medicare  Eligible  Individual" 

For  the  purposes  of  this  monthly  payment   a  Medicare  eligible 
ind'viduai  IS  one  who  meets  the  tollowing  crnena" 

A      He'she   must   be   an  annuiiant,   a  sjr\ivo'    O'   a   tcmer 
spouse  who  IS  enrolled  in  the  FEHBP 

OR 
He'she   must  t>e   a   family    mernber   o*   ar    annutant.   a 
survivor  Of  a  former  spouse  who  is  covered  by  a  tamity 
enrollment  m  the  FEHBP. 


B     He'she  must  be  emoHed  m  Medicare  Pan  A  anrfParl  B: 

AND 

C  Medicare  must  be  !fw  primary  payor  of  health  benefits  for 
the  individual  Medicare  is  general»y  the  primary  payor 
(pays  first)  if  Ihe  annuiiant  andw  family  members  are 
covered  by  both  Medicare  and  a  health  benefits  plan 
under  the  FEHBP 

Exceplcns  where  Meoica'e  rs  nof  the  primary  payor  are: 

1)  if  the  annuitant  is  reemptoyed  (or  the  sunrivof 
annurtant  is  employed)  by  the  Federal  government, 
FEHBP  IS  the  pr.mary  pa/or  for  Ihe  annuitant  and 
hisA>er  covered  lamily  members,  or 

2)  K  Ihe  annurtani's  covered  spouse  is  age  65  or  over 
and  IS  employed  by  the  Federal  government.  FEHBP 
IS  the  primary  payor  for  the  covered  spouse  only;  or 

3)  If  Ihe  annuiiant  or  tamty  member  rs  eligible  fO' 
Medicare  benefits  soiety  o"*  the  basis  of  End  Stage 
Renal  Disease  (EBRD)  a-x!  ts  wthm  the  RRST  12 
months  of  ESPD  care.  FEHBP  is  the  p'rmary  payor 

for  the  individual  (annuitant  or  family  memberi  who 
hasESRD 

H  you  believe  that  you  o'  a  member  of  your  family  qualify  for 
the  premium  rebate,  you  shouW  compteie  it^e  cenrtcaton  form 


If  you  want  to  Know  how  lo  enroll  for  Medicare,  coniact  your  tocat  Social  Secuf  fly  Administration  Offlc«. 
NOTE:  The  correct  telephone  number  for  the  Medicare  Hotline  Is  1-800-888-1998 


Instructions  for  Completing  the  Certification  Form 
(M  79-14) 

Please  read  ihe  dehnnon  of  "Medicare  eligible  individual" 
carefully  You  should  answe'  the  questions  below  to  determine 
whether  you.  your  spouse,  or  any  children  qualify  for  ihe 
rebate  H  after  comple'ing  the  form  you  df-lermine  that  NO 
premium  reba'e  is  payable   DO  NOT  RETURN  THE  FORM 

If  you.  your  spouse,  or  child  is  a  Medicare  eligible  irKiividual. 
enter  the  requested  information  on  the  certificaiion  form,  sign 


and  date  It,  and  return  it  in  ihe  enclosed  envelope. 

Section  A  ■  Annultsnl  Eligibility 

You  should  comp.ete  tt~  s  section  ii  you  a'e  a  reiired  employee, 
a  su'vtvor,  or  a  forme-  spojse  I*  you  a-e  ihe  representative 
payee  tor  an  annutant  a  sjn^ivof  or  forme'  spouse,  you 
should  complete  th;s  section  lor  that  md'vidua! 

tiemV      I  am  enrolled  in  the  FEHBP  |  ]  True  [  1  False 

(continued  or  reverse) 
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I  ar"  anrollvd  in  Me<Jicare.  both  Paris  A  »nd  B 

1  1  Tfu»  I  )  False 

I  am  rK3i  cuf'eniiy  a  Federal  empoyee 

(   ITrue    [  1  False 

M&dcare  «  the  pnmary  payor  of  my  heaflh  care 
benetis  [  fTfue    (  ]  False 

H  ALL  of  the  above  slafemenis  are  TRUE,  you  shouW  certify 
your  el'gibii'iy  for  the  premium  rebate  by  eiter:ng  a  'X"  in  the 
'Vqs'  Woe*  of  item  1.  in  Section  A  of  the  ceilTfcation  form, 

ttem  2  Vou  shouW  complele  This  rtem  OHLY  if  you  an- 
swered "Yes"  to  lem  1  Do  riot  complete  H  i  you 
answered  *No*  to  rtem  i 

ttem  3  You  shouW  complete  this  ftem  ONLY  <f  the  soctai 
securrty  number  at  Ihe  top  o<  the  torm  is  incofeci  or 
that  section  shews  no  number 

Section  B  •  SpouM  Ellglbimy 

You  shoukj  ccmptete  this  seclon  (of  your  spouse  it  you  have  a 
lamlly  FEHBP  enrollment 

ft  em  4,  My  spouse  ts  co^e^ed  by  my  tami(y  FEHBP  enroH- 
mer't  [   )  True    [   ]  False 

My  spouse  <%  enrolled  in  Medicare,  both  Parts  A  and  B 

(  ]True   I  J  False 

I  am  not  cuf'enKy  a  Federal  employee 

(  ITrue   t  ]  False 

My  spouse  !S  not  cu'rentiy  a  Federal  employee 

(  )  True  [  ]  False 

Medcare  'S  the  primary  payor  of  my  spouses  health  car© 
benetis  (  ]True  [  ]  False 

H  ALL  of  the  above  statements  are  TRUE,  you  shoukJ  certfty 
your  spouse  s  eiig'Oil'tv  to'  the  rebate  by  entering  a  "X"  m  the 
"Yes"  btoch  of  item  d   tn  Section  B  o*  t^'e  cerlificalion  torm 

(terns  5,  6  and  7 

Ycu  shou-d  complete  these  items  ONLY  rf  you 
ans*e'ed  'Yes'  to  tem  4  Do  riot  compieie  them  A 
you  answered  *No'  to  '.err  4 

Section  C  •  Eligibility  of  Children 

You  snouki  compiefe  t^is  sec'-on  ii  you  have  a  family  FEHBP 
enrollment  The  following  que^tic^s  shou'd  be  cor^o'eled  'O' 
eacf^  disabled  aduft  chid  o'  chttd  unOei  age  22  with  End  Stage 
Renal  Disease  (EBRD) 

Item  8        My  chikJ  is  cove-ed  Dy  my  lamily  FEHBP  enrollment 

[  )  True  I  1  Fa»s« 

|FR  Doc  68-221-4  Filed  9-r-«a:  8:45  am] 

SiLLING  COOE  ft3aS-01-C 


My  Child  19  amolled  \n  Medicare,  both  Parts  A  Btid  B 
(  )True   I  1  False 

I  am  not  currently  a  Fedsfal  empcyee 

[  ]  True   (  1  False 

My  child  fs  not  currently  a  Federal  employee 

[  I  True  1  1  False 

Medicare  is  the  primary  payor  of  my  child's  heahh 
care  benefits  (  J  Tru«  I  |  Fstee 

H  ALL  of  the  above  statements  a'e  TRUE  for  a  ch'W 
(or  children )  you  Should  certify  eligibility  for  the 
addTionai  premium  rebatelsi  by  enieruTg  a  'X*  m  the 
•Yes*  WocV  of  Item  6  in  Secion  C  o*  the  cenifcatpon 
lo'm  You  mual  aKo  enter  the  number  ol  children 
e'igibie  for  the  rebate  in  this  item. 

Item  9  You  should  complete  this  Hem  or>ty  M  you  answered 
"Yes*  to  Hem  8  Do  not  oomplete  t  you  answered 
"No*  to  Item  fl  You  must  enter  the  information  lor 
each  cntid  you  certified  as  elg-bie  m  item  8 

6«fof«you  return  this  lorm.  have  you 

•  detefmir>ed  that  you  your  spouse  or  your  chUd  (ren) 
qualify  'or  the  rebate'' 

•  signed  and  dated  the  cenrficalion  form? 

■  correctly  compieted  the  c«flit»catcn  form  •ccofding  lo 
the  instructons  on  fti«s  mtormaiion  sheet  mc'ud«^g  ■// 
requested  in'ormat'On'' 


enclosed  orry  the  cer^t.caton  torm'  You  Mhould 
k9€p  thiB  tntormmtion  ah»0t  with  yoitr  othf 
tmportant  raUrmmant  pspara.  You  must  notify 
0PM  at  tha  addraaa  baton  Immadlataty  If  any 
parson  yov  cantflad  caasea  to  qualify  a»  a 
Madlcara  aftglbta  tndtviduat  You  afiould  not 
anctoaa  addlttonal  Infonnatton  or  raquasts  with 
tha  cantflcallon  form,  of  uaa  tha  ratum  anvatopa 
tor  any  purpoaa  othar  than  rationing  iha  certifica- 
tion form 

used  the  envelope  provided''  Do  rtot  uaa  othar 
amlf-addraaaad,  ratum  anvatopaa  you  may  ftava 
racatvad  from  OPM.  If  you  have  loni  or  damaged  the 
provided  envelope,  you  shouO  mail  your  completed 
cerft'caton  form  to: 

U  S  Office  o*  Personnel  Management 

P  O  Box  275 

Washington.  DC    20O44  0275 


rWinn*  e«  Bi  '■9  <4A 


SECURITIES  AND  EXCHANGE 
COMMISSION 

I  Re;ca<e  No.  34-26101;  Fite  No.  SR-MBS- 
88-141 

Self-Regulatory  Organization;  MBS 
Clearing  Corporation;  Notice  of  Rling 
of  Proposed  Rule  Change  Relating  lo 
Depository  Division  Rules 

Pursuant  to  section  19(b)il)  of  the 
Secuiities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b}(l).  notice  is  hereby  given 
that  on  August  10.  1988.  MBS  Clearing 
Coi^oration,  Depository  Division,  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  [,  11  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulalory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  changes  to  the  Rules  of 
the  Depository  Division  ("the 
Depository")  of  MBS  Clearing 
Corporation  (""ihG  Corporation  "] 
include:  (1)  I^ovisions  clarifying  the 
right  of  Participants  to  maintain  multiple 
sets  of  Depository  Accounts,  each  such 
set  designated  as  a  Master  Account:  (2) 
creation  of  an  Abeyance  Account  to 
more  clearly  identify  the  location  of 
Securitiea  in  process  of  transfer.  [3J 
designation  of  a  Seg  Account  available 
for  bulk  transfer  of  Securities  as  a  Hold 
in  Custody  Account  (4)  provisions  for  a 
new  class  of  Limited  Purpose 
Participants  and  Limited  Purpose 
Accounts  to  accommodate  Warehouse 
Lenders  and  issuers  of  Securities 
desiring  to  take  delivery  of  GNMA 
Securities  originally  issued  through  the 
Depository;  (5)  raising  of  participation 
sliindards;  (6)  increases  in  Participants 
Fund  contributions,  newly  designated  as 
Mandatory  and  Optional  Deposits:  (7} 
new  definitions  of  Net  Free  Equity  and 
Reserve  on  Gain  and  provision  for 
inclusion  of  a  portion  of  Mandatory 
Deposits  in  the  computation  of  Net  Free 
Equity:  (8)  establishment  of  a  Net  Debit 
Monitoring  Level  for  each  Participant; 
(9)  revisions  of  cash  settlement 
provisions;  (10)  provisions  for  transfer  to 
or  retention  by  Delivering  Participants 
or  Limited  Purpose  Participants  of  a 
temporary  security  interest  in  Securities 
delivered  Versus  Payment:  (11) 
Llanfication  of  provisions  allowing 
agents  to  maintain  Pledgee  Accounts  for 
third  parties:  (12)  clarification  that  the 
right  of  agents  to  reverse  transactions 
extends  to  agents  maintaining  Pledgee 
Accounts  for  third  parties  and  that  any 


reversal  of  an  agency  transaction  is 
subject  to  a  check  of  the  Delivering 
Participant's  Net  Free  Equity:  (13) 
madification  of  procedures  for  dealing 
with  defaults  and  related  new 
provisions  for  retransfers  of  Securities 
lo  Delivering  Participants  and  for  book- 
entry  transfers  and  withdrawals  of 
Securities  by  the  Corporation  lo  the 
extent  necessarj-  to  follow  the  stated 
default  procedures;  (14)  limitations  on 
M'lthdrawats  and  free  transfers  of 
Securities  from  MBSCC  Transfer 
Accounts:  (15)  a  clarification  of  the  need 
to  prefund  any  Debit  Balances  resulting 
from  Reclamations  to  Agency  Seg 
Accounts:  (IB)  modification  of 
provisions  for  finiinring  pnncipal  and 
interest  advances  and  clanfication  of 
the  rights,  interests  and  obligations  of 
various  parties  in  connection  with 
principal  and  interest  advances:  and  (17) 
provision  for  appointment  of 
Participants  and  Limited  Purpose 
Participants  to  arbitration  panels. 

(1)  Master  Accounts.  Article  IL  Rule  1. 
section  1,  is  amended  to  permit  a 
Participant  to  mamtain  one  or  more 
Master  Accounts,  newly  defined  tn 
Article  1.  Rule  1.  Eijch  Master  Account 
consists  of  one  more  Proprietary 
Accounts  and  a.ssociated  Seg  Accounts, 
Agency  Accounts  and  associated  Seg 
Accounts  and/or  Pledgee  Accounts. 
Article  IL  Rule  13  [formerly  i::).  is 
amended  to  require  separate 
determination,  for  each  Master  Account, 
of  the  permissibility  of  Account 
Transfers  (see  paragraph  7  below). 
Sections  1  and  2  of  Article  11.  Rule  13 
(formerly  12),  have  been  amended  to 
allow  a  Participant  to  transfer  Securities 
both  within  and  between  its  Master 
Accounts.  Rule  15  (formerly  141  has  been 
amended  to  allow  for  transfers  of  funds 
between  Master  Accounts.  Each 
Participant's  Master  Accounts  will  be 
subject  to  the  Participant's  obligations 
for  all  of  its  Master  Accounts  (see 
paragraph  13  below). 

[2]  Abeyance  Account.  Article  n.  Rule 
13  (formerly  12).  section  1(c).  is  amended 
to  provide  for  recording  in  an  Abeyance 
Account,  newly  defmed  in  Article  L  Rule 
1 .  of  Securities  which  have  been 
debited  from  the  Depository  Account  of 
a  Delivering  Participant  prior  to  the  time 
they  are  credited  to  a  Receiving 
Participant's  Depositor}'  Account-  A 
new  paragraph  added  to  Article  11.  Rule 
3.  section  1.  provides  that  there  is  no 
transfer  of  title  to  such  Securities  until 
they  are  credited  to  the  Receiving 
Participant's  Depository  Account  or  the 
associated  MBSCC  Transfer  Account 
and  that  the  recording  of  such  Securities 
in  the  Abeyance  Account  neither 
extinguishes  nor  creates  any  interest  of 
the  Corporation  in  the  Securities. 


(3)  Hold  in  Custody  Accounts. 
Amendments  to  Article  IL  Rule  1. 
provide  for  the  creation  of  a  new  type  of 
Seg  Account  newly  defined  in  Article  L 
Rule  1  as  a  Hold  in  Custody  Account  to 
permit  the  bulk  segregation  of  Secunties. 
Rule  2.  section  2.  is  amended  to  include 
any  debits  or  credits  with  respect  lo 
Securities  in  a  Hold  in  Custody  Account 
in  the  computation  of  the  Cash  Balance 
for  the  Depository  Account  from  which 
the  Securities  have  been  transferred. 
Rule  4  is  amended  to  provide  that 
Securities  transferred  to  a  Hold  in 
Custody  Account  like  Securities  in 
other  Seg  Accounts,  are  not  subject  lo 
the  Corporation's  lien. 

Article  Ii,  Rule  4  is  amended  to  make 
it  clear  that  the  Corporation  will  have 
no  lien  on  Securities  in  Hold  in  Custody 
Accounts,  on  Agency  Seg  Credit 
Balances,  or  on  principal  and  interest 
pledged  to  third-party  lenders  to  enable 
the  Corporation  to  fund  principal  and 
interest  advances. 

(4)  New  Class  of  Limited  Purpose 
Participants.  Article  IL  Rule  1.  section  2, 
is  added  to  provide  for  the  maintenance 
of  Limited  Purpose  Accounts,  defined  in 
Article  I,  Rule  1.  as  Depository  Accounts 
maintained  for  Limited  Purpose 
Participants.  Limited  Purpose 
Participants  are  defined  in  Article  L 
Rule  1.  as  issuers  of  GNMA  Securities  or 
Warehouse  Lenders  taking  delivery  to 
GNMA  Securities  originally  issued 
through  the  Depository.  A  Warehouse 
Lender  is  defined  in  Article  L  Rule  1,  as 
a  lender  which  has  advanced  funds  lo  a 
prospective  issuer  of  GNMA  Secunties 
secured  by  mortgages  which  will 
underlie  such  GNMA  Securities.  New 
Article  III,  Rule  5,  provides  fororiginid 
issuance  of  GNMA  Securities  through 
the  Depository  under  a  procedure 
whereby  the  Corporation  has  no  interest 
in  new  Securities  received  from 
GN'MA's  issuing  agent  and  immediately 
credits  the  Secunties  to  the  Depository 
Account  of  the  appropriate  Participant 
or  Limited  Purpose  Participants. 

Article  IL  Rule  1,  section  4  (formerly 
3),  is  amended  lo  clarify  the  respective 
warranties  of  Limited  Purpose 
Participants  regarding  their  Limited 
Purpose  Accounts — issuers  representing 
that  no  third  party  has  any  interest  in 
the  Securities  credited  to  their 
Depository  Accounts  and  Warehouses 
Lenders  representing  that  Securities  are 
credited  to  and  transferred  from  their 
Depository  Accounts  in  conformity  with 
their  pledge  agreements  with  the  issuers. 
Rules  12  and  13  (formerly  11  and  12)  are 
amended  to  permit  Limited  Purpose 
Participants  to  withdraw  Securities,  lo 
deliver  or  receive  Securities  free  and  lo 
receive  Securities  free  but  not  Versus 
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Pdymer.i  Because  Limited  Purpose 
Participants  cannot  receive  Securities 
Versus  Payment.  Article  II.  Rule  4.  is 
amended  to  make  it  clear  tlial  the 
Corporation  will  have  no  hen  on 
Securities  in  Limited  Purpose  Accounts, 
and  no  provision  is  madp  in  Article  II. 
Rule  9  [formerly  8)  for  the  compulation 
of  Net  Free  Equity  with  respect  to 
Limited  Purpose  Accounts. 

A  new  clause  [d|  is  added  to  Article 
II,  Rule  2.  section  2.  to  provide  for  the 
computation  of  a  Limited  Purpose  Cash 
Balance,  which  is  subject  to  the  same 
credits  as  any  other  Ca^h  Balance  but  is 
debited  only  for  amounts  owed  to  the 
Corporation  for  services  or  tines  and  for 
funds  trunsferred  pursuant  to  Rule  15 
(formerly  14)  for  reconciling  differences 
m  Contract  Value  for  reported 
transactions  and  adjustments  for 
payments  of  principal  and  interest 

Throuahout  the  Rules,  pmvisions  of 
general  application  have  been  amended 
to  include  Limited  Purpose  Participants. 

[rt]  Participation  Standards  Article 
IV.  Rule  1.  section  3  (formerly  2}.  is 
amended  to  establish  qualincation 
guidelines  for  Participants  and  Limited 
Purpose  Participants.  Under  these 
guidelines,  the  Corporation  normally 
will  expect  banks  and  similar 
institutions  applying  to  become 
Participants  to  have  equity  capital  of  at 
least  SlOO.000.000.  brokers  and  dealers 
to  have  regulatory  net  capital  of  at  least 
$50,000,000.  and  other  applicants  in 
other  categories  to  have  at  least  the 
equivalent  in  equity  or  regulatory 
capital.  Applicants  to  become  Limited 
Purpose  Participants  normally  will  be 
expected  to  have  equity  capital  of  at 
least  310,000.000,  [Former  clause  (a)  of 
Rule  1.  section  1.  which  described  the 
qualifications  of  mortgage  bankers  to 
become  Participants,  is  deleted,  given 
the  new  provisions  for  Limited  Purpose 
Participants  )  However,  the  Corporation 
may  impose  a  greater  or  lesser 
capitalization  standard  on  any  applicant 
based  upon  la)  the  anticipated  value  of 
the  positions  the  applicant  proposes  to 
maintain  wUh.  and  the  anticipated 
volume  and  risks  associated  with  the 
types  of  transactions  the  applicant 
proposes  to  process  through,  the 
Depository  and  (b)  the  overall  rinancia! 
condition  of  the  applicant. 

Article  IV.  Rule  1.  sections  7  and  8 
(formerly  6  and  7).  have  been  amended 
to  require  applicants  and  Participants 
and  Limited  Purpose  Participants  that 
are  regulated  by  governmental 
authorities  to  supply  the  Corporation 
with  copies  of  any  financial  reports 
submitted  lo  such  authorities.  Article  IV. 
Rule  1,  sections  7  and  6  also  mandate 
submission  of  such  other  financial 


mformation  as  the  Corporation 
reasonably  may  require, 

(61  Participants  Fund.  Article  V.  Rule 
2.  section  2.  is  amended  to  require  each 
Limited  Purpose  Participant  lo  make  a 
Mandatory  Deposit  to  the  Participants 
Fund  in  the  amount  of  S50.000  (or  such 
higher  amount  as  the  Corporation  may 
determine).  Under  new  Article  V.  Rule  2, 
section  4.  this  deposit  must  be  made  in 
cash. 

Article  V,  Rule  2.  sectton  2,  is  further 
amended  to  require  each  Participant  to 
make  a  Mandatory  (formerly  Minimum) 
Deposit  to  the  Participants  Fund  for 
each  of  its  Master  Accounts  ranging 
from  Sl.000.000  lo  SlO.000.000  (or  such 
higher  minimum  and  maitimum  amounts 
as  the  Corporation  may  determine),  the 
exact  amount  being  a  prescribed 
percentage  of  average  gross  debits  to  its 
Cash  Balances  for  Depository  Accounts 
included  within  the  Master  Account  on 
settlement  days  as  prescribed  by  the 
Public  Securities  Association.  Under 
new  Article  V.  Rule  2,  section  4,  at  least 
Si 50.000  (or  such  higher  amount  as  the 
Corporation  may  determine)  of  the 
Mandatory  Deposit  (defined  in  Article  I. 
Rule  1  as  the  Required  Cash  Deposit) 
must  be  made  in  cash.  The  remainder  of 
a  Participant's  Mandatory  Deposit  may 
be  in  the  form  of  either  cash  or  approved 
government  securities. 

Article  V.  Rule  2.  section  3  is  amended 
to  make  clear  that  Optional  (formerly 
Additional)  Deposits  to  the  Participants 
Fund  may  be  used  to  (a)  provide 
Supplemental  Processing  Collateral  (see 
paragraph  7  below),  (b)  prefund  Debit 
Biilances.  (c)  allow  free  transfers  and 
withdrawals  of  Securities  from  MBSCC 
Trunjifer  Accounts  before  they  have 
been  paid  for  and  (d)  permit 
reclamations  to  Agency  Seg  Accounts 
that  would  otherwise  produce  an 
impermissible  Debit  Balance.  New 
Article  V.  Rule  2,  section  4  provides 
that,  for  the  purposes  described  in 
clauses  (b)  through  (d)  above.  Optional 
Deposits  must  be  in  cash;  for  other 
purposes,  they  may  be  in  the  form  of 
approved  government  securities. 

Article  V,  Rule  2.  sections  5  and  6 
(formerly  4  and  5),  are  amended  lo  allow 
Participants  with  more  than  one  Master 
Account  to  reallocate  cash  and 
securities  deposits  to  the  Participants 
Fund  with  respect  to  one  Master 
Account  to  another  Master  Account, 
provided  that  such  reallocation  does  not 
result  in  the  Participant's  failure  to 
satisfy  the  Mandator^'  Deposit  and  Net 
Free  Equity  Requirements  for  the  Master 
Account  from  which  reallocation  is  to  be 
made. 

(7)  Net  Free  Equity  and  Resene  an 
Cain.  Article  1.  Rule  1.  odds  a  new 


definition  of  Net  Free  Equity,  which  will 
refer  to  Proprietary.  .Agency  or  Pledgee 
Net  Free  Equity,  as  the  context  may 
require.  The  defmiiion  of  Reserve  on 
Gain  in  Article  I,  Rule  1,  is  amended  to 
include  the  excess  of  the  Market  Value 
of  Securities  receivable  Versus  Payment 
over  the  price  payable. 

The  computation  of  Net  Free  Equity  in 
Article  IL  Rule  9,  section  1,  has  been 
changed  so  that  Net  Free  Equity  for  any 
Deposiloi>  Account  included  within  a 
Master  Account  now  includes 
Supplemental  Processirg  Collateral 
Article  I.  Rule  1  defines  Supplemental 
Processing  Collateral  for  any  Master 
Account  as  the  sum  of  (a)  Optional 
Deposits  with  respect  to  that  Master 
Account,  (b)  a  percentage  of  the 
Mandatory  Deposit  as  determined  from 
time  to  time  by  the  Corporation,  (c) 
Excess  Proprietary  Securities  and  (b) 
Excess  Market  Margin  Differential  (lo 
the  extent  of  the  Applicable  Percentage 
of  the  Market  Value  of  securities 
deposits  and  100%  of  collected  cash,  In 
the  case  of  (a),  (b)  and  (c)).  Excess 
Proprietary  Securities  are  defined  in 
Article  \.  Rule  1  as  Securities  in  any 
Proprietary  Account  included  within  a 
Master  Account  that  are  not  required  to 
collateralize  transactions  in  such 
Proprietary  Account.  Given  the  inclusion 
of  Supplemental  Processing  Collateral  in 
the  computation  of  Net  Free  Equity, 
Article  U,  Rule  13,  Is  amended  to 
eliminate  the  former  concept  of 
pemiitting  negative  Net  Free  Equity  lo 
be  offset  by  the  Collateral  Value  of  a 
Pariicipanl's  Collateral  (such  terms 
having  been  replaced  in  Article  I.  Rule  1 
by  reference  to  Supplemental  Processing 
Collateral).  An  Account  Transfer 
resulting  in  negative  Net  Free  Equity  no 
longer  will  be  processed. 

(8)  Xet  Debit  Monitoring.  New  Article 
II,  Rule  2,  section  4  provides  that  each 
Participant  may  be  assigned,  in  a 
manner  prescribed  in  the  Procedures,  a 
Net  Debit  Monitoring  Level,  defined  in 
Article  L  Rule  1.  which  will  be  applied 
to  all  of  the  Master  Accounts 
maintained  by  the  Participant.  If  a 
Participant's  Debit  Balances  for  all  of  its 
Depository  Accounts,  net  of  all  Credit 
Balances,  reach  thai  level  the 
Corporation  may  require  the  Participant 
either  lo  confirm  ils  ability  lo  pay  its  net 
Debit  Balance  or  to  prefund  ils  Debit 
Balances  through  Optional  Deposits  in 
case  to  Ihe  Participants  Fund.  The 
Corporation  will  retain  the  right  to 
reduce  a  Participant's  Net  Debit 
Monitoring  Level  Pursuant  lo  Article  IV. 
Rule  1,  section  11  (formerly  10).  in  the 
event  that  the  Participant  no  longer 
meets  the  financial  requirements  for 
participation. 
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(9)  Cash  Settlement.  Article  I.  Rule  1. 
is  amended  to  clarify  the  definitions  of 
Agency  Cash  Balance.  Agency  Seg  Cash 
Balance.  Pledgee  Cash  Balance  and 
Proprietary  Cash  Balance,  and  add  new 
definitions  of  Limited  Purpose  Cash 
Balance,  Limited  Purpose  Credit  Balance 
and  Limited  Purpose  Debit  Balance. 

Ariicle  II.  Rule  Z.  section  2(c),  is 
amended  lo  make  clear  that,  in 
computing  Agency  Cash  Balances,  that 
Ihe  Corporation  may  credit,  as  well  as 
charge,  such  Balances  for  reasons  not 
directly  related  to  the  transfer  of 
Securities.  Provisions  in  Article  11.  Rule 
2.  section  2,  are  amended  lo  include  all 
amounts  payable  by  the  Corporation  in 
the  computation  of  Credit  Balances,  not 
only  those  thai  directly  relate  to  the 
Corporation's  maintenance  of 
Depository  Accounts. 

Article  li.  Rule  2.  section  3  is  amended 
to  provide  that,  if  a  Participant  !<js 
prefundnd  payment  of  its  Debit  Balances 
by  making  Optional  Deposits  in  cash  to 
the  Participants  Fund,  the  Corporation 
may  charge  the  Participants  Fund  rather 
than  requiring  a  separate  settlement 
payment. 

Article  IL  Rule  2.  section  3,  is  also 
amended  to  indicate  that  cash 
settlements  for  Limited  Purpose 
Accounts  will  be  effected  in  the  same 
manner  as  cash  settlements  for  any 
other  Depository  Accounts, 

A  paragraph  is  added  lo  Article  11, 
Rule  2.  section  3.  providing  that  all 
settlement  payments  will  be  made  to/ 
from  a  bank  account  maintained  by  the 
Corporation  separate  and  apart  from  its 
other  funds,  and  that  the  Corporation 
will  not  mal'.e  any  withdrawals  or 
transfers  oi  hinds  from  such  account 
except  to  pay  amounts  owed  by 
Participants  to  the  Corporation  until 
Participants'  Credit  Balances  have  been 
paid  in  full. 

Another  paragraph  added  to  Article  U. 
Rule  2.  section  3.  provides  that 
Participants  may  elect  lo  net  its  Credit 
and  Debit  Balances  within  a  Ntasler 
Account  and  make  a  single  payment  to. 
or  receive  a  single  payment  from,  the 
Corporation.  If  a  Participant  makes  only 
a  partial  payment  uf  its  net  Debit 
Balance,  the  payment  will  be  applied 
first  to  any  Agency  Debit  Balance,  then 
lo  any  Pledgee  Debit  Balance,  then  to 
any  Proprietary  Debit  Balance  (such 
applications  to  be  made  pro  rata  if  there 
are  two  or  more  Proprietary  or  Agency 
or  Pledgee  Debit  Balances). 

Article  II,  Rule  7  (formerly  6),  is 
amended  lo  provide  that,  in  the  event  of 
a  system  failure  and  settlement  based 
on  duplicate  records,  a  Delivering 
Participant's  Cash  Balances  will  exclude 
credits  arising  from  Account  Transfers 
Versus  Payment  that  have  not  yet  been 


matched  by  corresponding  debits  lo  the 
Cash  Balance  of  a  Receiving  Participant 
(i.e..  credits  arising  from  transactions 
reflected  in  the  Al>eyance  Account). 

(10)  Deliverer's  Security  Interest 
Article  II,  Rule  3,  sectton  1,  is  amended 
lo  provide  that,  to  secure  the 
Corporation's  obligation  lo  pay 
Participants'  and  Limited  Ihirpose 
Participants'  Credit  Balances,  when  a 
Participant  or  Limited  Purpose 
Participant  Initiates  an  Account 
Transfer  of  Securities  Versus  Payment, 
Ihe  Corporation  wnll  either  transfer  to 
the  Delivenng  Participant  or  Limited 
Purpose  Participant  a  security  interest  in 
such  Securities  or,  if  the  Delivering 
Participant  or  Limited  Purpose 
P.Trticipant  is  a  Warehouse  Lender  or  is 
a  Pledgee  Participant  returning 
Securities  to  a  Pledgor  Participant 
Versus  Payment,  permit  il  lo  retain  its 
existing  security  interest.  The  security 
interest  so  transferred  or  retamed  Is 
defined  in  Article  I,  Rule  1  as  Ihe 
Deliverer's  Security  Interesl.  Article  U, 
Rule  3,  section  3.  is  amended  to  make 
clear  that  the  Deliverer's  Security 
Interest  is  extinguished  when  Ihe 
Securities  are  transferred  lo  the 
Receiving  Participant's  Depository 
Account  against  payment,  while  Article 
U.  Rule  6,  section  1  is  amended  to 
indicate  thai  the  Deliverer's  Security 
Interest  is  extinguished  at  the  time  a 
defaulting  Participants  securities  are 
pledged  to  a  third-party  lender 

(11)  /'/erfj^'es.  Two  new  defined  terms. 
Pledgor  Participant  or  Limited  Purpose 
Participant  and  Pledgee  Participant  are 
added  to  Article  I  Rule  1,  replacing  pnor 
references  to  borrowing  and  lending 
Participants.  Article  II,  Rule  1.  section 
1(c),  and  the  definition  of  Pledgee 
Account  in  Article  L  Rule  1,  are 
amended  to  make  it  clear  that  a 
Participant  may  maintain  a  Pledgee 
Account  as  agent  for  a  third  party. 

(12)  Reversal  of  Agency  Transactions. 
Article  IL  Rule  13  (formerly  12).  section  6 
(formerly  5),  permitting  an  agent,  prior  to 
a  designated  cuttoff  time,  to  reverse 
transactions  in  its  Agency  Account  if  it 
believes  in  good  faith  that  ils  principal 
will  default  m  its  obligations  to  the 
agent,  is  amended  lo  included 
transactions  in  a  Pledgee  Account 
maintained  by  a  Participant  acting  as  an 
agent.  Article  U.  Rule  13.  section  6  is 
also  amended  lo  make  it  clear  that  any 
such  reversal  is  subject  lo  a  check  of  the 
Delivering  Participant's  Net  Free  Equity. 

(13)  Default  Procedures.  A  new  Rule  5 
is  added  to  Ariicle  IL  entitling  the 
Corporation  to  apply  twoard 
satisfaction  of  the  Limited  Purpose 
Participant's  Debit  Balance  its  cash 
deposit  to  the  Participants  Fund  and  any 
other  cash  or  property  except  Securities 


the  Corporation  holds  for  the  Limited 
Purpose  ParlicipanL  Article  IL  Rule  6 
(formerly  S).  section  1.  is  amended  to 
enumerate  the  actions  that  the 
Corporation  may  lake  in  the  event  of  a 
Participanl's  default  in  the  Indicated 
order  or  such  other  order  as  the 
Corporation  deems  appropriate  to 
facilitate  orderly  settlement. 

(a)  A  new  section  1(a)  of  Rule  6 
provides  that  Ihe  Corporation  will 
eliminate  that  portion  of  Ihe  defaulting 
Participant's  unpaid  Debit  Balance  that 
has  no  corresponding  credits  lo  other 
Participants'  or  Limited  Purpose 
Participants'  Cash  Balances  (e.g..  fees 
owed  lo  the  Corporation)  by  charging 
Ihe  defaulting  Participant's  Required 
Cash  Deposit  to  the  Participants  Fund 
for  the  Master  Account  which  includes 
the  Depository  Account  which  includes 
the  Depository  Account  to  whirJi  Ihe 
unpaid  Debit  Balance  relates  and.  if 
necessary,  for  any  other  Master  Account 
of  the  Participant. 

(b)  Section  1(b)  (formeriy  1(a)) 
provides  that  the  Corporation  will  offset 
against  the  unpaid  Debit  Balance  any 
Proprietary  Credit  Balance  otherwise 
payable  by  the  Corporation  lo  the 
defaulting  Participant. 

(c)  Section  1(c)  [formerly  1(b)) 
provides  that  the  Corporation,  at  ils 
option,  if  the  defaulting  Participant  is  a 
Pledgee  Participant  thai  has  defaulted  in 
payment  of  ils  Pledgee  Debit  Balance, 
may  return  to  Pledgor  Participants  any 
Securities  in  the  MBSCC  Transfer 
Account  associated  with  the  Pledgee 
Participant's  Pledgee  Account  and 
reverse  the  related  debits  and  credits  lo 
the  Pledgee  and  Pledgor  Participants' 
Cash  Balance. 

(d)  Section  l(d]  is  amended  to  make  il 
dear  that  the  Corporation  may  use  ils 
own  funds  or  funds  borrowed  from 
third-party  lenders  to  cover  the 
remaining  unpaid  Debit  Balance  by 
pledging  (i)  any  Securities  held  in  Ihe 
MBSCC  Transfer  Account  associated 
with  the  Depository  Account  lo  which 
the  unpaid  Debit  Balance  relates,  if  such 
Depository  Account  is  a  Proprietary  or 
Agency  Account  any  Securities  held  in 
such  Account,  and  any  Excess 
Proprietary  Securities;  (ii)  any  securities 
deposited  by  the  defaulting  Participant 
in  the  Participants  Fund  for  the  Master 
Account  which  includes  the  Depository 
Account  to  which  tlie  unpaid  Debit 
Balances  relates  and,  if  necessary,  for 
any  other  Master  Account  of  the 
Participant;  and  (iii)  any  property 
deposited  in  the  Participants  Fund  of  the 
Cleanng  Division  that  constitutes 
Excess  Market  Margin  Differential 

(e)  A  new  section  1(e)  provides  that 
the  Corporation  will  apply  to  payment  of 
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the  Debit  Balance  (i)  the  defaulting 
Participant's  Mandatory  Deposit  in  cash 
m  excess  of  its  Required  Cash  Deposit 
for  the  Master  Account  which  inciudes 
the  Depository  Account  to  which  the 
Debit  Balance  relates  and.  if  necessary, 
for  any  other  Master  Account:  (ii)  the 
net  proceeds  from  hquidation  of 
secunties  (not  otherwise  pledged)  that 
are  deposited  in  the  Participants  Fund 
for  the  Master  Account  that  includes  the 
Depository-  Account  to  which  the  Debit 
Balance  relates  and.  if  necessary,  for 
any  other  Master  Account;  or  (in)  unless 
the  Corporation  has  notice  of  the 
defduitinc  Participants  insolvency,  the 
Required  Cash  Deposits  made  by  non- 
defaulting  Participants  to  thf; 
Participants  Fund. 

(f)  A  new  section  1(0  permits  the 
Corporation  to  reverse  debits  to  the 
defaulting  Participant's  Cash  BaJance 
and  corresponding  credits  to  the  Cash 
Balances  of  non-defaulting  Participants 
and  Limited  Purpose  Participants  and.  to 
the  extent  that  any  credit  so  reversed 
was  attributable  to  the  intended  transfer 
of  Secunties  that  remain  m  the  MBSCC 
Transfer  Account  associated  with  the 
Depository  Account  to  which  the  Debit 
Balance  relates,  retransfer  such 
Secunties  to  the  Delivering  Participant 
or  Limited  Purpose  Participant. 

Amendments  to  Article  U.  Rule  3. 
section  3,  and  Rule  9  [formerly  8). 
section  2.  and  additions  of  section  2(e) 
to  Rule  12  (formerly  11).  and  section  2  to 
Rule  13  [formerely  12).  clarify  the 
Corporation's  right  to  make  book -entry 
transfers  and  withdrawals  of  Secunties 
necessary  too  take  the  actions 
enumerated  above. 

A  new  paragraph  m  Article  IL  Rule  6, 
section  1.  requires  that  any  reversals  of 
debits  and  credits  and  any  retransfers  of 
Securities  be  made  in  the  reverse  of  the 
chronological  order  in  which  such  debits 
and  credits  were  made  (i.e..  last  first), 
provided  that  where  only  a  portion  of 
the  Securities  intended  for  transfer  to 
the  defaulting  Participant  s  Depository 
Account  remain  in  the  associated 
MBSCC  Transfer  Account,  the 
Corporation  may  elect  first  to  retransfer 
Securities  to  other  Delivermii 
Participants  and  Limited  Purpose 
Participants,  all  of  whose  Secuntes 
mtended  for  transfer  to  the  defaulting 
Participant  s  Depository  Account  remain 
in  the  associated  MBSCC  Transfer 
Account, 

Another  new  paragraph  in  Article  t!, 
Rule  6,  section  1.  makes  it  clear  that  any 
Securities  returned  to  a  non-defaultmg 
Participant  (but  not  a  non-defaulting 
Limited  Purpose  Participant)  will  be 
credited  to  its  appropriate  MBSCC 
Transfer  Account  pending  payment  of 
any  resulting  Debit  Balance.  This 


paragraph  further  provides  that,  to 
facilitate  borrowings  to  fund  payment  of 
such  Debit  Balances,  the  Corporation 
may  extend  the  time  for  transfer  of 
Securities  to  Pledgee  Participants" 
Pledgee  Accounts  beyond  the  normal 
cutoff  time  for  Account  Transfers. 

Another  new  paragraph  in  Article  IL 
Rule  6,  section  I  makes  it  clear  thai  the 
return  of  Secunties  to  a  nondefaulting 
Participant  or  Limited  Purpose 
Participant  will  not  extinguish  its 
contractual  claims  against  the  defaullmg 
Participant  for  breach  of  settlement 
obligations  and  that  claims  for  losses 
may  be  pursued  outside  the  Depository 
However,  any  Participant  or  Limited 
Purpose  Participant  may  submit  to  the 
Depository  for  binding  arbitration 
claims  for  losses  resulting  from  the 
repledglng  or  disposition  of  returned 
Securities. 

Provisions  formerly  contained  in 
Article  U.  Rule  6,  section  4  regarding 
application  of  proceeds  of  liquidation  of 
a  defaulting  Participant's  collateral  are 
replaced  by  provisions  m  new  section  5. 
Under  new  section  5.  the  Corporation 
will  apply  liquidation  proceeds  that 
remain  after  repayment  of  third-parly 
lenders  to  [a)  restore  pro  rata  any 
Required  Cash  Deposits  of  non- 
defaulting  Participants  that  were  applied 
toward  payment  of  (he  defaulting 
P.'irticipant  s  Debit  Balance:  (b) 
discharge  any  unpaid  obligations  of  the 
defaulting  Participant  to  the  Corporation 
not  covered  by  application  of  its 
Required  Cash  Deposit:  (c)  pay  pro  rata 
any  non-defaultmg  Participants  and 
Limited  Purpose  Participants  whose 
claims  of  loss  have  been  allowed  by 
arbitratmn;  and  (d)  pay  any  remainder 
to  the  defaulting  Participant.  Any  such 
application  of  proceeds  will  be  subject 
to  m.structions  from  any  trustee  or 
similar  official  that  may  be  appointed 
for  the  defaulting  Participant. 

Article  n.  Rule  6,  section  3.  is 
am.ended  to  make  it  clear  that  a  non- 
defaulting  Participant  whose  Required 
Cash  Deposits  have  been  applied 
toward  payment  of  the  defaulting 
Participants  Debit  Balance  will  be 
entitled  to  payment  of  interest  assessed 
against  the  defaulting  Participant.  Rule 
6,  section  8  is  amended  to  provide  that 
to  the  extent  that  liquidation  proceeds 
are  insufficient  to  restore  non-defaulting 
Participants"  Required  Cash  Deposits. 
non-defaulting  Participants  who  dealt 
with  the  defaulting  Participant  will  be 
subject  to  assessment  to  cover  the 
insufficiency- 

(14)  Withdrawals  and  Free  Transfers 
of  Secunties.  New  Rule  13  (formerly  12). 
section  l(b)(iil(B),  of  Article  II  permits  a 
Participant  to  withdraw  or  make  free 
movements  of  Securities  in  an  MBSCC 


Transfer  Account  only  if  the  Participant 
has  made  Optional  Deposits  in  cash  to 
the  Participants  Fund  at  least  equal  to 
the  price  it  has  agreed  to  pay  for  the 
Securities. 

(15)  Reclamations-  Article  II.  Rule  14, 
(formerly  13).  section  2.  is  amended  to 
make  it  clear  that  no  Reclamation  to  an 
Agency  Seg  Account  will  be  allowed  if 
the  result  would  be  a  deficit  m  the 
Agency  Seg  Cash  Balance  that  has  not 
been  prefunded. 

(16)  Principal  and  Interest.  Article  L 
Rule  1,  IS  amended  to  clanfy  the 
definitions  of  Proprietary  and  Agency 
Repo  In  and  Repo  Out  Positions. 

Article  UL  Rule  2.  section  1.  is 
amended  to  provide  that  Receiving 
Participants  will  be  entitled  to  principal 
and  interest  for  Securities  held  in  trust 
for  them  by  the  Corporation  during 
penods  In  which  settlement  cannot 
occur. 

Article  ni.  Rule  2,  Bection  1  is  also 
amended  to  authorize  the  Corporation  to 
finance  principal  and  interest  advances 
using  Participants"  Mandatory  Deposits 
either  by  advancing  the  cash  portion  or 
by  pledging  the  securities  portion  as 
collateral  for  bank  loans.  Article  III, 
Rule  2,  section  2(f)  (formerly  2|el).  is 
amended  to  provide  that  Participants 
will  receive  interest  to  the  extent  thai 
their  cash  deposits  to  the  Participants 
Fund  are  advanced  to  finance  pnncipal 
and  interest  payments, 

Section  2|d)  is  amended  to  more 
clearly  define  the  rights  of  any  pledgee 
or  transferee  of  a  limited  interest  in 
Securities  that  are  the  subject  of  a 
principal  and  interest  advance  funded 
with  the  proceeds  of  bank  loans.  Any 
interest  such  pledgee  or  transferee  may 
have  in  pnncipal  and  interest  receivable 
on  such  securities  is  subordinated  to  the 
Kecuhty  interest  in  such  principal  and 
interest  granted  to  the  Corporation's 
bank  lenders.  Section  2(d)  also  makes  it 
clear  that  Corporation  has  only  a 
subordinated  lien  on  principal  and 
interest  payments  pledged  to  such 
lenders. 

Article  III.  Rule  2,  section  2|c).  is 
amended  to  provide  that,  if  the 
Corporation  borrows  funds  from  more 
than  one  third-party  lender  secured  by 
principal  and  interest  receivable,  each 
Participant  receiving  a  principal  and 
interest  advance  will  be  deemed  to  have 
received  a  pro  rata  portion  of  the  loan 
proceeds  from  each  lender  A  new 
section  2(e)  requires  each  such  lender  to 
be  party  to  an  intercreditor  agreement 
reqjiring  thai,  if  it  receives  repayment  of 
more  than  its  pro  rata  share  of  loan 
proceeds  plus  interest,  it  will  hold  such 
excess  in  trust  for  the  other  lenders. 
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Section  2(d)  of  Article  IIL  Rule  2,  is 
amended  to  make  clear  that 
Participants'  repayment  obligations  to 
the  Corporation's  lenders  extend  to 
interest  and  costs  of  collection. 

Article  UL  Rule  2.  section  6,  is 
amended  to  make  clear  that 
enforcement  by  the  Corporation  of 
guarantees  on  deposited  Securities  is 
limited  to  GNMA  Securities. 

(17)  Arbitration-  Article  VL  Rule  8.  is 
amended  to  permit  the  Board  of 
Directors  to  appoint  officers,  employees 
or  partners  of  Participants  or  Limited 
Purpose  Participants  to  arbitration 
panels. 

Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  ils  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
the  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Hem 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  (A).  (BJ  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A) Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  proposed  Rule  changes  are 
intended,  among  other  things,  to  expand 
participation  in  the  Corporation's 
services,  to  raise  participation 
standards,  to  provide  additional 
protection  for  non-defaulting 
Participants  and  the  Corporation  against 
the  risk  and  the  event  of  Participant 
default,  to  provide  additional  security 
for  the  settlement  of  account  balances, 
and  to  facilitate  the  Corporation's 
financing  of  principal  and  interest 
advances.  A  detailed  explanation  of  the 
proposed  Rule  change  is  available  in  the 
file  and  may  be  obtained,  upon  request, 
from  the  Commission  and  MBSCC. 

The  proposed  Rule  changes  are 
consistent  with  section  17A  of  the 
Securities  Exchange  Act  of  1934  ("the 
Act"),  in  that  they  facilitate  the  prompt 
and  accurate  clearance  and  settlement 
of  securities  transactions. 

(B)  Self-Regulatory  Organization'a 
Statement  on  Burden  on  Competition 

The  Corporation  does  not  believe  that 
any  burden  will  be  placed  on 
competition  as  a  result  of  the  proposed 
Ride  changes. 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

On  May  9.  198fi  the  Corporation 
mailed  to  all  Depository  Participants  for 
comment  the  text  and  an  explanation  of 
proposed  changes  to  the  Rules.  A  copy 
of  the  explanation  is  attached  in  the  file 
as  Exhibit  1. 

In  response  to  the  May  9  mailing,  the 
Corporation  received  a  letter  from  Bear. 
Steams  A  Co..  Inc..  commenting  on 
various  proposed  Rule  changes.  Copies 
of  the  letter  and  the  Corporation"s 
response  are  attached  in  the  file  as 
Exhibit  2. 

Three  Participants,  Fiduciary  Trust 
IntemationaL  Mabon  Nugent  &  Co.,  and 
UBS  Securities  Inc.,  submitted 
comments,  attached  in  the  file  as 
Exhibits  3  through  5,  proposed  changes 
in  participation  standards  described  in 
the  May  9  mailing.  In  general,  these 
firms  expressed  concern  that  the 
standards  were  loo  inflexible.  One  firm 
also  objected  to  an  exclusion  from 
equity  capital  of  subordinated  debt.  In 
response  to  those  comments,  after 
consultation  with  its  Risk  Management 
Committee,  the  Corporation  further 
modified  the  proposed  participation 
standards  to  provide  minimum 
capitalization  guidelines  rather  than 
absolute  requirements,  and  for  broker- 
dealers  based  the  guidelines  on 
regulatory  net  capital,  including 
subordinated  debt.  These  modifications 
were  described  to  Participants  in  a 
mailing  dated  (uly  12. 1986.  attached  in 
the  file  as  Exhibit  6,  with  respect  to 
which  the  Corporation  received 
comments  from  Fiduciary  Trust 
International  and  Kemper  Clearing 
Corp.,  attached  m  the  file  as  Exhibit  7 
and  a.  The  revised  standards,  which  the 
Corporation  believes  are  sufficient  to 
satisfy  concerns  previously  expressed, 
are  summarized  under  the  caption 
Participation  Standardu  under  Item  3(a) 
above. 

The  Rule  changes  filed  herewith 
include  additional  modifications  not 
described  in  the  May  9  and  July  12 
mailings,  but  such  Rule  changes  do  not, 
in  the  Corporation's  judgment, 
materially  affect  the  rights  and 
obligations  of  Participants.  The  text  of 
all  proposed  Rule  changes  and  a 
summary  of  those  changes  not  reflected 
in  the  prior  mailings  will  be  distributed 
to  all  Participants  promptly  following 
the  filing  hereof  The  Corporation  will 
promptly  notify  the  Commission  of  any 
written  comments  received. 


lU.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  "Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  penod:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  dale  if  it  finds  such 
longer  period  to  he  appropriate  and 
publishes  its  reasons  for  so  finding  or  (li) 
as  to  which  the  self  regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549  Copies  of  the 
submission,  all  subsequent  amendments. 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  thai 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commissions  Public  Reference  Section. 
450  Fiflh  Street.  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  a( 
the  principal  office  of  the  above- 
referenced  self  regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  (File  No.  SR-MBS~B8-14)  and 
should  be  submitted  by  October  19. 
1988 

For  the  Commtsaion.  by  the  Dnnsion  of 
Market  Regulation,  pursuant  to  delegated 
aulbority 

Dated.  September  ZZ.  1988. 
Shirley  E.  HoUis, 
Assistant  Sef-re/oO'- 
[FR  Dot  88-22231  Filed  9-27-fia;  fl:4S  em) 

BILUMG  CODE  SOIO-OI-M 


[Rel.  No.  IC-16567;  (812-«994)] 

A.T.  Ohio  Tax-Free  Money  Fund,  et  aU 
Applicatton 

Septpmber  22  1988, 

AQENCV:  Securities  and  Exchange 
Commission  [  "SEC"). 
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action:  Notice  of  Application  for  an 
Order  for  Exemption  under  the 
Investment  Company  Act  of  1940  (the 
■1940  Act"). 

Applicants:  AT-  Ohio  Tax-Free 
Money  Fund;  AEtna  Series  Tru?!: 
American  Leaders  Fund.  Inc.; 
Automated  Cash  Management  Trust; 
Automated  Government  Money  Trust: 
Convertible  Securities  and  Income,  Inc.. 
Edward  D  Jones  *  Co.  Daily  Passport 
Cash  Trust:  ECT  Money  Market  Trust; 
FT  International  Trust:  Federated  Bond 
Fund;  Federated  Corporate  Cash  Trust; 
Federated  Exchange  Fund.  Ltd.; 
P'ederated  Floating  Rale  Trust. 
Federated  GNMA  Trust:  Federated 
Growth  Trust;  Federated  High  Income 
Securities.  Inc.,  Federated  H:gh  Qual'.ty 
Stock  Fund:  Fedfrated  High  Yield  Trust; 
Federated  Income  Trust;  Federated 
Intermediate  Government  Trust: 
Federated  Intermediate  Municipal  Tnast; 
Federated  Master  Trust;  Federated  New 
Jersey  Municipal  Bond  Fund:  Federated 
Short-Intermediate  Government  Trust; 
Federated  Short-Intermediate  Municipal 
Trust;  Federated  Short-Term  U.S. 
Government  Trust.  Federated  Stock  end 
Bond  Fund.  Inc.:  Federated  Stock  Trust; 
Federated  Tax-Free  Income  Fund,  Inc  ; 
Federated  Tax-Free  Trust:  Federated 
US.  Government  Fund.  Federated 
Utility  Trust.  Federated  Variable  Rate 
Mortgage  Securities  Trust.  Fort 
VVashmgton  Monev  Market  Fund; 
Fortress  High  Yield  Tax-Free  Fund,  Inc.; 
Fortress  Total  Performance  US. 
Treasury  Fund.  Inc..  Fund  for  U.S. 
Government  Securities.  Inc.; 
Government  Income  Securities.  Inc.; 
High  Yield  Cash  Trust;  Leiig  Mason 
Cash  Reserve  Trust;  Liberty  U.S. 
Government  Money  Market  Trust. 
Liquid  Cash  Trust.  Money  Market 
Management;  Money  Market  Tru.st: 
Morgan  Keegan  Daily  Cash  Trust.  New 
York  Municipal  Cash  Trust;  Progressive 
Income  Equity  Fund.  Inc.;  Tax-Free 
Instruments  Trust;  Trust  for  Cash 
Reserves:  Trust  for  Short-Term  U.S. 
Government  Securities:  Trust  for  U.S. 
Treasury  Obhgations;  and  all  future 
investment  companies  for  which 
affiliated  persons  of  Federated 
Investors,  Inc.  serve  as  investment 
adviser  and/or  principal  underwriter 
and/or  sponsor  (collectively  "the 
Funds"}. 

Relevant  1940  Act  Section:  Exemption 
requested  under  sections  17(bJ  and  6(c) 
from  the  provisions  of  sections  17(aJ(l). 
17(a|f2).  and  17(e)(ll  of  the  1940  Act, 
SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  permitting  the  Funds  to: 
(1)  Engage  in  purchase  and  sale 
transactions  of  both  long-term  and 
short-term  US.  government  securities 


with  certain  banks  which  now  or  may 
become  "upstream"  affiliates  of  the 
Funds  and  which  are  primary  dealers  in 
thpse  securities  and  (2)  permit  such 
affiliated  banks  to  accept  compenfiation 
within  the  limitations  of  section  17(e)(2J 
of  the  1940  Act  for  acting  as  agent  for 
any  Fund  in  connection  with  the 
purchase  or  sale  of  such  U.S. 
government  securities. 
FIUNQ  DATES:  The  application  was  filed 
on  February  29, 1988,  and  amended  on 
August  25, 1988. 

Hearing  or  Notification  of  Hearing:  !f 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  heanng  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered-  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
October  17. 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  uf  service  by  affidavit  or.  for 
attorneys,  by  certificate.  Request  with 
proof  of  9er\'!ce  by  affidavit  or.  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
wnting  to  the  Secretary  of  the  SEC. 
AOonesscs:  Secretary.  SEC,  450  Fifth 
Street.  N\V..  Washington.  DC  20549: 
Applicants,  c/o  Federated  Investors, 
Inc.;  Federated  Investors  Tower. 
Pittsburgh,  PA  15222-3779.  Attention:  G. 
.Andrew  Bonnewell. 
Fon  FunrxER  information  contact: 
James  E.  Banks,  Staff  Attorney  (202) 
272-2190.  or  Brion  R  Thompson.  Branch 
Chief  (202)  272-3016  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summar>'  nf  the 
application;  the  complete  apphcation  is 
available  for  a  fee  from  either  the  SEC'8 
Public  Reference  Branch  m  person,  or 
the  SEC's  commeraal  copier  (800)  231- 
32a2  (in  Mar^'land  [3011  258-43001. 

.Applicant's  Representations 

1.  Each  Fund  is  registered  under  the 
1940  Act  as  an  open-end.  management 
investment  company.  Federated 
Securities  Corp..  a  subsidiary  of 
Federated  Investors,  Inc.  ("Federated 
Investors"),  serves  as  the  principal 
underwriter  of  each  Fund.  Federated 
Investors  is  a  subsidiary  of  AEtna  Life 
and  Casualty  Company  and  the 
investment  adviser  of  each  Fund  is  an 
affdialed  person  of  Federated  Investors. 

2.  Each  Fund's  investment  policies 
currently,  or  may  in  the  future,  permit  it 
to  invest  m  U.S.  government  securities, 


which  are  defined  in  section  2[h}(16)  of 
the  1940  Art  The  Federal  Reserve  Bank 
of  New  York  (the  "Federal  Reserve") 
issues  and  sells  US.  government 
securities  to  a  select  group  of  "primary 
dealers",  who  in  turn  distnbute  the 
securities  to  other  dealers  and  eell  them 
to  institutional  investors  such  as  the 
Funds.  The  Federal  Reserve  will  only 
sell  U.S.  government  securities  to 
dealers  which  s.itisfy  certain  standards; 
e.g.,  the  firm  must  have  adequate  capital 
relative  to  the  positions  it  assumes;  the 
ftrm  must  be  duing  a  reasonable  volume 
(at  least  one  percent  of  market  activity) 
and  be  willing  to  make  markets  in  U.S. 
government  securities  at  all  times;  and 
management  m  the  firm  must 
understand  the  nsks  mvolved  in  the 
government  market  and  make  a  long 
term  commitment  to  the  market.  There 
are  presently  42  primary  dealers,  of 
which  14  are  banks  or  bank  affiliates. 

3.  Federated  Investors  markets  certain 
Funds  to  banks  which  are  primary 
dealers.  If  a  bank  becomes  an  affiliated 
person  of  one  of  the  Funds,  as  detmed  m 
section  of  2(aH3)  nf  the  1940  Act 
("Affiliated  Bank"),  sections  17(a)il)  and 
17{a)(2)  of  the  1940  Act  would  preclude 
the  Affdiated  Bank  from  engaging  in  any 
principal  transactions  with  the  Fund  and 
may  prohibit  the  Affiliated  Bank  from 
accepting  compensation  in  tranaalions 
where  il  acts  as  agent  for  the  Fund. 
Specifically,  by  virtue  of  section  2(a)(3) 
of  the  1940  Act.  a  bank  owning  more 
than  five  percent  of  a  Fund's 
outstanding  votmg  securities  is  an 
affiliated  person  of  that  Fund  and.  thus, 
is  prohibited  from  engaging  m  purchase 
and  sale  transactions  of  US. 
government  securities  with  the  Funds.  In 
addition,  under  sections  2ta)|3|  (B)  and 
(C)  of  the  1940  Act.  a  primary  dealer 
which  is  a  subsidiary  of  a  bank,  or 
which  is  controlled  by  the  same  holding 
company  as  a  bank  jor  otherwise  under 
contrul  with  tlie  bank)  is  an  affiliated 
person  of  the  bank.  Consequently,  if  thai 
bank  owns  or  controls  more  than  five 
percent  of  a  Fund's  outstanding  shares, 
or  serves  as  the  Fund's  investment 
adviser,  then  the  primary  dealer  is  an 
affiliated  per*>on  of  an  affiliated  person 
of  that  Fund  and  it  cannot  deal  in  U.S. 
goveminent  securities  with  the  Funds. 

4  Over  the  years,  the  number  of 
banks  uUlizing  the  Funds  has  increased, 
so  that  currently,  virluslly  all  of  the 
banks  which  are  either  primary  dealers 
or  affiliated  with  primary  dealers  are 
now  investors  in  one  or  more  of  the 
Funds.  The  consequences  to  the  Funds 
of  a  primary  dealer  becoming  an 
Affiliated  Bank  are  harsh:  no  Fund  may 
then  engage  in  any  transactions  with 
that  primary  dealer.  Presently,  two  of 
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the  primary  dealers  in  long  and  short 
term  U.S.  government  securities  are 
Affiliated  Banks  and  the  Funds  have 
ceased  dealing  with  them.  Other  bank 
primary  dealers  or  banks  which  have 
primary  dealer  affiliates  could  become 
affiliated  persons  of  the  Funds  should 
they  increase  the  amount  of  their 
investments  in  the  Funds. 

5.  According  to  the  application, 
primary  dealers,  as  a  whole,  provide  the 
most  favorable  pnce  and  execution  in 
U.S.  government  sccunties  transactions 
for  large  institutional  investors  such  as 
the  Funds.  The  Funds  can  only  obtain 
the  most  favorable  price  and  execution 
in  their  U.S.  government  securities 
transactions,  however,  when  they  are 
able  to  deal  with  the  entire  pool  of 
primary  dealers. 

6.  Although  most  Affiliated  Banks 
engage  in  U.S.  government  secunties 
transactions  for  their  own  accounts,  the 
Funds  may  engage  in  agency 
transacions  with  such  A^iliated  Banks. 
Since  the  Affiliated  Banks  are  neither 
brokers  nor  underwriters  for  purposes  of 
the  1940  Act.  section  17(e)(1)  of  the  1940 
Act  prohibits  them  from  accepting 
compensation  in  securities  transactions 
where  they  act  as  agents  for  the  Funds. 

Applicant's  Legal  Conclusion 

1.  The  requested  exemptions  are 
appropriate  m  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act.  In  addition,  the  terms  of 
the  proposed  transactions  are:  [\] 
Reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person. 
(21  consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  and  (3)  consistent  with  the 
general  purposes  of  the  1940  Act.  In 
purchasing  and  selling  U.S.  government 
securities,  it  is  critical  that  the  Funds 
obtain  prompt  execution  of  their 
transaction  at  a  competitive  price.  Each 
primary  dealer  represents  a  significant 
portion  of  the  U.S.  government  securities 
market.  There  are  occasions,  especially 
in  the  disposition  of  portfolio  securitttes 
in  weak  markets,  when  each  primary 
dealer  offers  the  most  favorable  price 
and  execution  as  against  the  other 
dealers.  Inability  to  trade  with  one  or 
more  Affiliated  Banks  will  deprive  the 
Funds  of  the  most  favorable  price  and 
execution  on  the  occasions  when  those 
dealers  have  the  best  overall  offer  for  a 
transaction.  Further,  because  the  U.S. 
government  securities  market  is  highly 
competitive,  removing  one  or  more 
primary  dealers  from  the  Funds"  market 
may  deprive  the  Funds  of  the  most 
favorable  price  and  execution  even 
when  dealing  with  other  dealers. 


Consequently,  the  shareholders'  return 
from  their  investment  in  the  Funds  may 
be  reduced  if  the  Funds'  access  to  the 
primary  dealers  is  restricted. 

Applicants'  Proposed  Conditions 

If  the  requested  order  is  granted,  the 
Applicants  agree  to  (he  following 
conditions: 

1.  The  Board  of  Trustees,  Directors,  or 
General  Partners  of  each  of  the  Fund.s: 

(1)  Will  adopt  procedures,  pursuant  to 
which  transactions  may  be  effected  for 
the  Funds,  that  are  reasonably  designed 
to  provide  that  all  the  conditions  in 
paragraphs  2  through  6  below  have  been 
complied  with.  (2)  will  review  no  less 
frequently  than  annually  such 
procedures  for  their  continuing 
appropriateness,  and  (31  will  determine 
no  less  frequently  than  quarterly  that 
such  transactions  made  during  the 
preceding  quarter  were  effected  in 
compliance  with  such  procedures.  These 
procedures  will  also  be  approved  by  a 
majority  of  the  disinterested  Trustees, 
Directors  or  General  Partners  of  the 
Funds.  The  investment  adviser  of  each 
Fund  will  implement  those  procedures 
and  make  decisions  necessary  to  meet 
these  conditions,  subject  to  the  direction 
and  control  of  the  Board  of  Trustees. 
Directors  or  General  Partners  of  each 
Fund. 

2.  No  Fund  will  engage  in  U.S. 
govenunent  securities  transactions  with 
8  primary  dealer  that  is  a  bank  serving 
as  investment  adviser  to  such  Fund  or 
affiliated  with  such  a  bank. 

3.  The  Funds  (1 )  will  maintain  and 
pre5er\'e  permanently  in  an  easily 
accessible  place  a  written  copy  of  the 
procedures  (and  any  modifications 
thereto)  described  in  paragraph  1.  and 

(2)  will  mamtain  and  preserve  for  a 
period  of  not  less  than  six  years  from 
the  end  of  the  fiscal  year  in  which  any 
transactions  occurred,  the  first  two 
years  in  an  easily  accessible  place,  a 
written  record  of  each  such  transaction 
setting  forth  a  description  of  the  security 
purchased  or  sold,  the  identity  of  the 
person  on  the  other  side  of  the 
transaction,  the  terms  of  the  purchase  or 
sale  transaction,  and  the  information  or 
materials  upon  which  the 
determinations  described  below  were 
made. 

4.  The  security  to  be  purchased  or  sold 
by  a  Fund  will  be  consistent  with  the 
investment  objectives  and  policies  of 
that  Fund  as  recited  in  the  Fund's 
registration  statement,  and  will  be 
consistent  with  the  interests  of  that 
Fund  and  its  shareholders.  Further,  the 
security  to  be  purchased  or  sold  by  that 
Fund  must  be  comparable  in  terms  of 
quality,  yield,  and  maturity  to  other 
similar  securities  that  are  appropriate 


for  the  Fund  and  that  are  being 
purchased  or  sold  during  a  comparable 
period  of  time. 

5.  The  terms  of  the  transaction  must 
be  reasonable  and  fair  to  the 
shareholders  of  that  Fund  and  cannot 
involve  overreaching  of  that  Fund  or  it.s 
shareholders  on  the  part  of  any  person 
concerned.  Before  any  transaction  may 
be  conducted  pursuant  to  the  exemption, 
the  Funds  or  their  advisers  must  obtain 
such  information  as  they  deem 
necessary  to  determine  that  the  price  to 
be  paid  or  received  for  the  security  is  at 
least  as  favorable  as  that  available  from 
other  sources.  The  Funds  or  their 
advisers  must  obtain  end  document 
competitive  quotations  from  at  least  two 
other  dealers  with  respect  to  the  specific 
proposed  transaction,  except  that  if 
quotations  are  unavailable  from  two 
such  dealers,  only  one  other  competitive 
quotation  is  required.  With  respect  to 
prospective  purchases  of  securities, 
these  dealers  must  be  those  who  have 
securities  of  the  categones  and  the  type 
desired  in  their  inventories  and  who  are 
in  a  position  to  quote  favorable  prices 
with  respect  thereto.  With  respect  lo  the 
prospective  disposition  of  secunties. 
these  dealers  must  be  those  who.  in  the 
experience  of  the  Funds  and  their 
advisers,  are  in  a  position  to  quote 
favorable  prices. 

6.  The  commission,  fee,  spread,  or 
other  remuneration  to  be  received  by  the 
Affiliated  Dealer  must  be  reasonable 
and  fair  compared  to  the  commission. 
fee.  spread,  or  other  remuneration 
received  by  other  brokers  or  dealers  in 
connection  with  comparable 
transactions  mvolving  similar  securities 
being  purchased  or  sold  during  a 
comparable  period  of  time  but  in  no 
event  will  such  fee,  commission,  spread 
or  other  remuneration  exceed  that  which 
IS  stated  in  section  17(e)(2)  of  the  Act- 

For  the  Commission,  by  the  Division  of 
Investment  Manapement.  pursuant  to 
delcf^ated  authority. 

Shirley  E.  Hollis, 

Assistant  Secretary. 

(FR  Doc-  88-22229  Filed  9-27-88;  8:45  ami 
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action:  Notice  of  filing  of  an  application 
under  the  Investment  Company  Act  of 
1940.  as  amended  Cig^  Act"), 

Applicants:  The  Richardson 
Corporation  and  Piedmont  Financial 
Company,  Inc. 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(cl 
of  the  1940  Act  from  all  provisions  of  the 
1940  Act. 

Summary  of  Appljcatton:  Applicants 
seek  an  order  conditionally  exempting 
certain  investment  vehicles  from  the 
provisions  of  the  1940  Act  based  upon 
the  private  nature  of  the  investment 
vehicles,  the  ownership  and  control  of 
which  are  dominated  by  one  family  and 
certain  persons  employed  by,  controlled 
by,  or  otherwise  related  to  members  of 
that  family. 

Filwg  Dates:  The  application  was 
filed  on  March  1. 1988  and  amended  on 
June  13  and  September  7,  1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  the 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  request  must  be 
received  by  the  SEC  by  5:30  p.m..  on 
October  17. 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or.  for 
lawyer*,  by  certincate.  Request 
notification  of  the  date  of  a  hearing  by 
wntmg  to  the  Secretary  of  the  SEC. 
AOOftcSSCS:  Secretary.  SEC  450  5th 
Street  NW..  Washington.  DC  20549. 
Applicants,  c/o  John  S.  Stoppelman. 
Esq..  Bishop.  Cook.  Purcell  A  Reynolds. 
1400  L  Street  NW..  Suite  1000. 
Washington,  DC  20005. 

roil  nMTHCR  INFOftMATION  COm-ACT: 
H.R.  Hallock.  Ir..  Special  Counsel  at 

(202)  272-3030  (Oftice  of  Investment 
Company  Regulation). 
sup9i£MeirTAHV  information:  The 
following  IS  a  surrunary  of  the 
application:  the  complete  application  :s 
available  for  a  fee  from  either  the  SEC  s 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (BOO)  231-3282  (in  Maryland 
(301)258-4300). 

Applicants'  Representations 

V  Applicants  are  corporations 
estabhshed  by  and  solely  owned  by  the 
Richardson  Family  (the  "Family")  The 
Richardson  Corporation,  a  North 
Carolina  corporation,  is  a  privately-held 
company  which  is  beneficially  owned 


solely  by  members  of  the  Fdmily  The 
Richardson  Corporation  owns  all  of  the 
outstanding  stock  of  Piedmont  Financial 
Company,  Inc.  ("Piedmont  Financial"),  a 
New  York  corporation  which  was 
established  as  the  "Fdmily  Office"  to 
provide  income  tax  planning,  investment 
advice,  Rnancial  planning,  philanthropic 
administration  and  miscellaneous 
services  exclusively  to  "Family  Clients" 
as  defined  in  paragraph  3  below 
Piedmont  Financial  also  sponsors 
certain  Elxclusive  Family  Investment 
Vehicles  (the  "Family  Invpstment 
Vehicles")  which  are  described  in 
paragraphs  6  and  7  below. 

2.  Piedmont  Financial  services  as  its 
clients  the  219  individual  descendants 
and  spouses  of  Lunsford  Richardson  (the 
"Family  Members").  Lunsford 
Richardson  was  a  founder  of  the 
predecessor  to  Richardson- Vicks.  Inc.  a 
health  care  product  and  pharmaceutical 
company  acquired  by  The  Proctor  A 
Gamble  Company  in  1985  Piedmont 
Financial  also  serves  approximately 
three  hundred  other  entities  which 
include  inter-vivos  and  testamentary 
trusts,  the  beneficiaries  of  which  are 
Family  Members.  Finally,  Piedmont 
Financial  also  administers  the  affairs  of 
a  small  number  of  chantable  trusts  and 
foundations-  Of  the  fifteen  seats  on 
Piedmont  Financial's  Board  of  Directors, 
twelve  are  held  by  Family  Members, 

3  The  following  categones  define  the 
classes  of  persons  who  are  the  Family 
Clients  of  Piedmont  Financial  and  are 
eligible  to  utilize  the  services  of  the 
Family  Office  and  thereby  invest  in  the 
Family  Investment  Vehicles; 

a.  The  Richardson  Family. 

{[]  Individuals  Descendants  of 
Lunsford  Richardson  constituting  the 
five  branches  of  the  Family  and  their 
spouses  (including  former  spouses  and 
adopted  or  step  children}; 

in)  Spousa! Km  Certain  relatives  of 
descendants'  spouses.  Specifically, 
thirteen  trusts  and  two  individuals  are 
participants  m  the  Family  Investment 
Vehicles.  While  it  is  anticipated  that 
trusts  or  estates  established  by  Family 
Members  for  the  benefit  of  spousal  kin 
may  be  admitted  as  participants  in  the 
Family  Investment  Vehicles,  no 
additional  individual  spousal  kin  will  be 
admitted  as  participants 

(ill)  Estates.  Estates  of  persona 
described  in  a.(i): 

[iv]  Trusts  Inter-vivos  or 
testamentary  trusts  created  by  or  for  the 
benefit  of  persons  listed  in  a.(i)  or  (ii). 

b.  Chanties.  Charitible  tnista  or 
foundations  estabhshed  by  Family 
Members  and  conlroIl*»d  (as  defined  in 
Rule  405  of  the  Securities  Act  of  ;S33.  as 
amended)  by  Family  Members.  Six  of 
these  chantable  entities  are  currently 


participants  in  the  Family  Investment 
Vehicles.  Furthermore,  any  and  all 
chantable  entities  as  described  herein 
which  are.  or  which  may  become, 
participants  in  the  Family  Investment 
Vehicles  are  and  wnll  remain  in  the 
control  of  Family  Members. 

c.  Others  Persons,  or  trusts  by  or  for 
such  persons,  whose  connection  to  the 
Family  is  through  an  employment 
relationship  with  persons  listed  in  a.(i} 
above  or  with  companies  which  Family 
Members  controlled.  The  two  individual 
persons  and  two  other  entities  mcluded 
in  this  category  are,  and  will  be.  limited 
to  the  persons  and  entities  listed  in  the 
application.  Furthermore,  such  persons 
and  entities  will  not  be  permitted  to 
make  any  future  investments  in  either 
the  existing  or  future  Family  Investment 
Vehicles 

4.  The  Family  also  owns  sixty  percent 
of  the  outstanding  common  stock  of 
Piedmont  ManagpmenI  Company,  Inc. 
("Piedmont  Management"),  a  publicly 
traded  company.  Piedmont  Management 
operates  two  businesses  through  wholly- 
owned  subsidiaries  The  first  is 
Lexington  Management  Corporation 
{"Lexington"),  a  registerpd  in\estmenl 
adviser.  The  seuind  is  The  Reinsurance 
Company  of  New  York,  a  property- 
casualty  reinsurer.  Family  Members 
hold  seats  on  the  Board  of  Directors  of 
Piedmont  Management  and  occupy  the 
positions  of  Chairman  and  Vice 
Chairman  of  the  Board.  It  is  expected 
that  the  Family  will  retain  control  of 
Piedmont  Management. 

5-  Lexington,  among  other  things,  is 
the  investment  adviser  to  the  Family 
Investment  Vehicles  sponsored  by 
Piedmont  Financial.  Lexington  is  also 
the  investment  adviser  to  a  family  of 
open-end  mutual  funds  known  as  the 
Lexington  Group,  which  are  registered 
with  the  SEC  under  the  1940  Act,  as  well 
as  numerous  other  inslilutional  and 
individual  accounts.  It  is  anticipated 
that  as  a  result  of  the  Family's  control 
of  Piedmont  Management  the  Family 
will  retain  indirect  control  of  Lexington. 

6  Two  New  York  limited 
partnerships.  Piedmont  Associates. 
Limited,  an  equity  and  capital 
appreciation  fund,  and  Southern  Income 
Associates.  Limited,  an  income-oriented 
fund,  have  been  estabhshed  by  the 
Family  Office  to  serve  as  Family 
Investment  Vehicles.  In  addition,  a  third 
limited  partnership  being  designed  as  a 
tax-exempt  income  fund  is  currently  in 
formation.  Each  existing,  formative  and 
future  Family  Investment  Vehicle  has 
been,  or  will  be.  designed  to  meet 
identified  investment  needs  of  the 
Family  Members. 
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7.  Under  the  tenns  of  the  limited 
partnership  agreements,  the  two  existing 
limited  partnerships  are  each  operated 
by  four  individual  general  partners 
{"General  Partners"),  all  of  whom  are 
senior  Family  Members.  The  third 
limited  partnership  currently  being 
formed,  and  all  future  partnerships 
formed,  will  be  similarly  structured.  The 
partnerships  each  have  formal 
investment  advisory  contracts  with 
Lexington,  and  it  is  anticipated  that 
formative  and  future  partnerships  wiU 
have  a  similar  relationship  with 
Lexington. 

Applicants'  Legal  Conclusions 

Applicants  submit  that  the  Family 
Investment  Vehicles  will  be  controlled 
by  Family  Members  and  are  private 
investment  vehicles  for  which  the 
requested  exemption  is  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

Applicants'  Conditions 

The  application  states  that  the 
requested  exemption  with  respect  to  a 
Family  Investment  Vehicle  may  be 
conditioned  upon  the  observance  by 
such  Vehicle  of  each  of  the  following 
undertakings: 

1.  That  unless  a  Family  Investment 
Vehicle  shall  have  first  obtained  an 
amended  exemptivc  order  from  the  SEC 
in  respect  of  its  ceasing  to  do  so.  such 
Vehicle  will  continue  to  furnish  each 
investor  both  quarterly  reports  from 
Piedmont  Financial  and  annual  financial 
statements  which  will  be  audited  by  an 
independent  Certified  Public 
Accountant. 

2.  That  unless  a  Family  Investment 
Vehicle  shall  have  first  obtained  an 
amended  exemptive  order  from  the  SEC 
permitting  it  to  do  so.  such  Vehicle  shall 
neither  admit  as  a  new  investor,  nor 
permit  the  assignment  or  transfer  of  any 
Interest  therein  to  any  individual  or 
entity,  if  such  admission,  assignment  or 
transfer  would  cause  the  Vehicle  to  fail 
to  be  solely  owned  by  or  for  the  benefit 
of  Family  Members,  their  trusts  or 
estates  and  Family  related  charities. 

3.  That,  unless  a  Family  Investment 
Vehicle  shall  have  first  obtained  an 
amended  exemptive  order  from  the  SEC 
permitting  it  to  do  so,  such  Vehicle  shall 
not  (a)  admit  any  new  general  partner 
without  the  approval  of  a  majority  in 
interest  of  the  investors,  (b)  have  as  a 
general  partner  a  person  other  than  a 
Family  Member,  or  (c)  have  as  an 
investment  adviser  to  such  Vehicle  any 
investment  adviser  not  properly  engaged 
by  the  General  Partners  pursuant  to  a 


formal  written  contract,  which  contract 
shall  be  ratified  by  a  majority  of  the 
investors  In  accordance  with  section 
15(a)  of  the  1940  Act, 

4.  That  unless  a  Family  Investment 
Vehicle  shall  have  first  obtained  an 
amended  exemptive  order  from  the  SEC 
permitting  it  to  do  so.  neither  such 
Vehicle,  nor  Piedmont  Financial 
Piedmond  Management  Lexington  or 
the  General  Partners  of  the  Vehicles 
shall  knowingly  make  available  to  any 
broker  or  dealer  registered  under  the 
Securities  Exchange  Act  of  1934.  any 
fitiancial  information  concernmg  such 
Vehicle  for  the  purpose  of  knowingly 
enabling  such  broker  or  dealer  to  initiate 
any  regular  trading  market  in  any 
partnership  interest  of  such  Vehicle. 

5.  That,  unless  a  Family  Investment 
Vehicle  shall  have  first  obtained  an 
amended  exemptive  order  from  the  SEC 
permitting  it  to  do  so.  any  and  all 
formative  and  future  Family  Investmf  nl 
Vehicles,  including,  but  not  limited  to. 
the  tax-exempt  income  fund  limited 
partnership  currently  being  organized, 
will  be  subject  to  and  comply  with  the 
same  conditions  that  will  apply  to  the 
two  existing  Family  Investment 
Vehicles. 

6.  That  unless  a  Family  Investment 
Vehicle  shall  have  first  obtained  an 
amended  exemptive  order  from  the  SEC 
permitting  it  to  do  so.  the  lineal 
descendants  of  Lunsford  Richardson 
will  control,  and  continue  to  control  the 
management  of,  and  access  to 
membership  in.  the  Family  Investment 
Vehicles,  the  partnership  agreement  of 
each  existing  and  future  partnership 
provides  or  will  provide  that  no  person 
may  be  admitted  as  a  limited  partner 
without  the  approval  of  the  General 
Partners,  in  each  and  every  case,  such 
general  partners  are  or  will  be  Family 
Members,  in  each  and  every  case  the 
Managing  General  Partner  is  or  will  be  a 
lineal  descendant  of  Lunsford 
Richardson  and  the  partnership 
agreements  provide  or  will  provide  that 
no  partner  may  transfer  or  assign  this  or 
her  interest  in  the  partnership  without 
the  approval  of  the  Managing  General 
Partner. 

7.  That  unless  a  Family  Investment 
Vehicle  shall  have  first  obtained  an 
amended  exempbve  order  from  the  SEC 
permitting  it  to  do  so.  ownership, 
sponsorship,  and  advisory  arrangements 
wiih  respect  to  existing,  formative  or 
future  Exclusive  Family  Investment 
Vehicles  shall  not  significantly  differ 
from  the  arrangements  reflected  In  the 
application,  including  the  assignment  of 
advisory  contracts  for  one  or  both  of  the 
existing  Family  Investment  Vehicles 
(unless  permitted  by  a  relevant  rule 
under  the  1*M0  Act  or  the  "safe  harbor" 


provisions  of  section  15(f)  of  the  1940 
Act). 

8.  That,  unless  a  Family  Investment 
Vehicle  shall  have  first  obtained  an 
amended  exemptive  order  from  the  SEC 
permitting  it  to  do  so.  existing,  formative 
and  future  Vehicles  shall  not  enter  into 
or  conduct  any  affiliated  transactions 
(within  the  meaning  of  sections  17  (a) 
and  (d)  of  the  1940  Ad)  with  Lexington. 
any  affiliated  person  of  Lexington  or  the 
Lexington  Group,  or  any  of  the  other 
advisory  cbents  for  which  Lexington 
serves  as  investment  adviser. 

For  the  SEC,  by  ihe  Oivisioo  of  Investment 
Management,  under  delegated  aulhonty. 
Shirley  E.  HoUU. 
Assislnnl  Secretary'. 
[FR  Doc  ad-22230  Filed  9-27-88: 8:45  afli| 

BILUNG  CODE  H1<^-01-•l 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  September,  22, 1988. 

The  Department  of  Treasury  has 
submitted  the  following  pubhc 
information  collection  requirement! s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
Bubmissionis)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  OfTicer.  Department  of  the 
Treasur>'.  Room  2224, 15th  and 
Pemisvlvania  Avenue.  MV^ 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  New. 

Form  Number  8809. 

T>pe  of  Review:  New  Collection. 

Title:  Request  for  Extension  of  Time  lo 
File  Information  Returns. 

Description:  Form  8809  is  used  to 
request  an  extension  of  time  to  Tile 
certain  information  returns.  It  will  be 
used  by  IRS  to  process  requests 
expeditiously  and  to  track  from  year 
to  year  those  who  repeatedly  ask  for 
an  extension. 

Respondents:  Individuals  or  households. 
State  or  local  governments.  Farms, 
Businesses  of  other  for-profit  Federal 
agencies  or  employees,  Non-profil 
institutions.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
30.000. 
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Est/moted  Burden  Hours  Per  Response/ 

Recnrdkeeptr^^: 

Rfcnrdkeepmi? — 44  minutes 

LRaming  about  the  law  or  the  form — 14 
minates 

Perpdrmg  the  form — 50  minutes 

Copying,  assembling,  and  sending  the 
Form  to  IRS — 26  minutes 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  66,900  hours. 

Cledrance  Officer:  Garrick  Shear,  (202) 
.=i35-429T.  Internal  Revenue  Service, 
Ri)om  5571,  1111  Constitution  Avenue, 
\W  .  Washington.  DC  20224. 

0MB  Re\  ;pwpr  Milo  Sunderhauf,  (202) 
lM5~-ft8ao.  Office  of  Management  and 
EkiJget.  Room  3001,  \pw  Executive 
Offii;e  Building.  Washington,  DC 
20503. 

Dale  A  Morgan. 

D'-'purrmental  Reports  Management  Officer 

[PR  Doc.  88-22153  Filed  9-27-88;  8:45  am) 

BILLING  CODE  U10-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Da:ed.  September,  22.  19Wi 

The  Department  of  Treasury  has  made 
re\'isions  and  resubmitted  the  fullowing 
public  mformation  collection 
requirementls)  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511 
Copies  of  the  3ubmission[s)  may  he 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  cnllpcliun 
should  be  addressed  to  the  0MB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury,  Room  2224. 
15th  and  Pennsyivania  Avenue.  N'W.. 
Washington,  DC  20220 

Internal  Revenue  Service 

0MB  Svrr.ber  1545-10:i8 

Forni  Xumher  8803. 

Type  of  Review:  Resubmission. 

Title  Annual  Certification  by  Operator 
of  a  Qualified  Residential  Rental 
Project, 

Dfjscnption:  Operators  of  qualified 
residential  projects  will  use  this  form 
to  certify  annually  that  their  projects 
meet  the  requirements  of  Internal 
Revenue  Code  section  142(d). 
Operators  are  required  to  file  this 
certification  under  seciton  142(d)(7). 

Respondents  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
5,000. 


Estimated  Burden  Hours  Per  Response/ 

Recordkeeping: 

Recorkeeping — 5  hours  19  minutes 
Learning  about  the  law  or  the  form — 42 

minutes 
Perparing  and  sending  the  form  (o  IRS — 

47  minutes 
Frequency  of  Response:  Annually, 
Estimated  Total  Recordkeeping/ 

Reporting  Burden:  26.550  hours. 
Clearance  Officer:  CJamck  Shear,  (202) 

535-4297,  Internal  Revenue  Service. 

Room  5571,  nil  Constitution  Avenue. 

NW..  Washmgtun,  DC  20224. 
OMB  Reviewer:  Milo  Sunderhauf,  (202) 

395-6880.  Office  of  Managfrnf-nt  and 

Budget,  Room  3001,  N'ew  Execulivp 

Office  Building.  Washington,  DC 

2U503 
Dale  A  Morgan. 

Departmt^ntnl  Hf'ports  Management  Officer. 
IFR  Doc.  88-22154  Filed  ft-27-88;  8:45  am) 
BILUHG  COOe  MIO-ZS-M 


VETERANS  ADMINISTRATION 

Agency  Information  Collection  Under 
OMB  Review 

AGENCY:  Veterans'  Admmistration. 
actioh:  Notice. 

The  Veterans'  Admmistration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
foiiowmg  information:  (1)  the 
department  or  staff  office  issuing  the 
infurmalion  collection.  (2)  the  title  of  the 
mformatmn  collection.  (3)  the  agency 
form  number,  if  applicable.  (4)  a 
description  of  the  need  and  its  use.  [5) 
how  often  the  information  collection 
must  be  filled  out.  (6)  who  will  be 
required  or  asked  to  report,  (7)  an 
estimate  of  the  number  of 
recordkeepers,  iS]  an  estimate  of  the 
total  number  of  hours  needed  to  fill  out 
the  information  collection,  and  (9)  an 
indication  of  whether  section  3504(h)  of 
Pub  L.  96-511  applies. 
ADDRESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  Patti  Viers.  VA  Clearance  Officer. 
Veterans'  Administration  (732).  810 
Vermont  Avenue  N'W,.  Washington.  DC 
20420,  [202]  2;)3-3172. 

Comments  and  questions  about  the 
Items  on  the  list  should  be  directed  to 
the  VA  s  OMB  Desk  Officer.  Joseph 
Lackey.  Office  of  Management  and 
Budget,  728  larkson  Place  NW.. 
Washington.  DC  20503,  (202)  395-7316. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 


OMB  Desk  OfTicer  within  30  days  of  this 
notice. 

Ouled:  September  21. 1988. 

By  direction  of  the  Administralor 
Fraak  E.  UUey, 

Director.  Office  of  information  Management 
ami  Statistics. 

Reinstatement 

1.  Office  uf  Equal  Opportunity. 

2,  Age  Discrimination  Complaints  and 
Notice  to  Subrectplents, 

3  Not  applicable. 

4.  Thig  information  collection  pertains 
to  the  recordkeeping  requirement  that 
Federally  funded  recipients  process 
complaints  of  age  discrimination  in  their 
respective  programs  and  that  Ihese 
recipients  nofify  subrecipients  of  their 
obligations  under  the  law  and  VA's 
impli*menl:ng  regulations. 

5  On  0(  ( .ision. 

6  Individuals  or  households;  State  or 
local  governments:  Businesses  or  other 
for-profit:  Non-profit  institutions. 

7.  1.007  recordkeepers. 

B.  One  hour. 

9.  Not  applicable. 

[FR  Doc.  88^22141  Filed  9-27-88;  8:45  am) 
eiLLINO  COOC  03?O-Ot-M 


Request  for  Expedited  Processing; 
Agency  Information  Collection  Under 
OMB  Review 

agency:  Veterans  Administration. 

action:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  This  document  lists  the 
folio wmg  information;  (1)  The 
department  sponsoring  the  information 
collection.  (2)  the  title  of  the  information 
collection;  (3)  the  agency  form  number, 
if  applicable;  (4)  a  description  of  the 
need  and  its  use;  (5)  frequenc  y  of  the 
information  collection.  [b\  who  will  be 
required  or  asked  to  respond;  (7)  an 
estimate  of  the  number  of  responses;  (8) 
an  estimate  of  the  total  number  of  hours 
needed  to  complete  the  information 
collection;  and  (9)  an  indication  of 
whether  section  3504[h]  of  Public  l-aw 
96-511  applies. 

ADDRESSES:  Copies  of  the  study  and 
supporting  documents  may  be  obtained 
from  Ann  Bickoff.  Department  of 
Medicine  and  Surgery  1136E).  Veterans 
Administration.  81U  Vermont  Avenue. 
NW.  Washington.  DC  20420,  (202)  233- 
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2282.  Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA'B  OMB  Desk  OfTicer.  loseph 
Lackey,  Office  of  Management  and 
Budget.  726  |ackson  Place.  NW. 
Washmglon.  DC  20503.  (202)  395-7316. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  October 
13. 1968. 

Dated:  Sfiplember  21. 1988. 

By  direction  of  the  Administrator. 
Frank  E.  Lallny, 

Director,  Office  of  Information  Management 
and  Statistics. 

New  Collection 

1.  Department  of  Medicine  and  Surj?ery 

2.  Letter  to  CHAMPVA  Beneficiaries 
Requesting  Social  Security  Numbers 

3.  Not  Applicable 

4.  Dependents  of  veterans  who  are 
eligible  for  CHAMPVA  beneftts  must 
complete  an  application  form  to 
obtain  these  benefits.  The  form  is 
currently  under  revision  to  include 
Social  Security  numbers  needed  by 
the  Department  of  Defense  to  verify 
claims  prior  to  payment.  This  one  time 
collection  of  Social  Security  numbers 
is  required  until  the  revised  form  is 
approved  for  use. 

5.  One-time 


6.  Individuals  or  households 

7.  53,700  responses 

8.  483  hours 

9.  Not  applicable 

Request  for  Expedited  Processing  Under 
5  CFR  1320.18 

1.  The  collection  of  this  information  is 
essential  to  the  mission  of  the  Agency 
and  we  are  requesting  expedited 
processing  of  this  information  collection 
so  that  certain  claims  for  medical 
benefits  may  be  paid. 

2.  The  social  security  numbers  for 
CHAMPVA  beneficiaries  are  needed  so 
that  claims  may  be  properly  processed 
for  payment. 

3.  Under  an  agreement  between  the 
VA  and  the  Department  of  Defense,  the 
processing  of  CHAMPVA  claims  for 
payment  for  the  costs  of  care  is  under 
the  overall  jurisdiction  of  the  Office  of 
the  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(OCHAMPUS).  Benefits  are  paid  in  the 
same  manner  and  under  the  same 
conditions  as  benefits  are  provided  lo 
the  dependents  of  retirees  and  survivors 
of  deceased  meml)ers  of  the  uniformed 
services  under  CHAMPUS. 

4.  OCHAMPUS  contracts  with  various 
private  organizations,  or  fiscal 
intermediaries,  to  process  and  pay 
CHAMPUS  and  CHAMPVA  claims. 


When  the  OCH/\MPUS  fiscal 
intermediaries  process  CHAMPUS 
claims,  the  claimant's  eligibility  is 
verified  through  Ihe  Defense  Eligibility 
Enrollment  Reporting  System  (DEERS). 
Beginning  in  October  1988,  CHAMPVA 
beneficiaries  will  be  enrolled  in  DKERS 
and  fiscal  intermediaries  will  verify 
claimant  eligibility  before  processing  a 
CHAMPVA  claim  for  payment.  DEERS 
eligibility  information  is  retrieved  using 
the  sponsor's  Social  Security  account 
number. 

The  Social  Security  number  is  not 
currently  collected  on  the  application  for 
CHAMPVA  benefits  and  is  not  available 
In  Ihe  records  of  53.700  beneficiaries  and 
sponsors.  The  Social  Security  number  is 
needed  to  eru'ult  the  beneficiaries  in 
DEERS. 

5-  It  is  requested  that  OMB  review  and 
approve  this  collection  of  information 
within  fifteen  days  of  receipt. 

6.  The  Social  Security  number  for 
CHAMPVA  beneficiaries  is  not 
available  from  any  other  source.  We 
have  been  advised  by  the  Department  of 
Defense  that  the  sponsors'  Social 
Security  numbers  are  needed  in  order 
for  Ihe  beneficiaries  to  be  enrolled  in 
DEERS. 

eiLLIMG  CODE  S320-01-H 
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CENTRAL  CHAMPVA  REGISTRY  CENTER 

1055  CLERMONT  STREET 

DENVER,   COLORADO     80220 


Jane  Noname 
123  Test  Street 
Kolobia,  MA     01234 

Dear  Ms  Jane  Noname: 

We  have  recently   reviewed  all   CHAMPVA  beneficiaries  and  have  confirmed  that 
you  are   fully  eligible.      In  order  to   streamline  the  processing  of  any   future 
claims  that  you  may  have,  we  are  checking  all    data  on  our  CHAMPVA 
beneficiaries.      During  this  check  we   have  discovered  that  we  are  missing  your 
Social    Security  Number.      This  missing  data  could  delay  claims  processing  in 
the  future.     So  as  to  eliminate  this  possible  delay  we  are  at  this  time 
requesting  that  you  write  your  social    security  number  and  your  sponsor's 
social    security  number   in  the  space  at  the  bottom  of  this   letter.      Please   also 
correct  any  other  misinformation  at   the  bottom  of  the  page  and   then   return 
this  letter  in  the  business  reply  envelope  enclosed  with  this  letter.     Your 
prompt  response  to  this   request  will    assist  us   greatly   m   better  serving  you 
in  the   future. 

Sincerely , 

Stuart  Flount 

Acting  Director  CHAMPVA 

NOTICE:      Public   reporting  burden  for  this  collection  of   information  is 
estimated  to  average  1/2  minute  per  response,    including  the  time  for  reviewing 
instructions,    searching  existing  data   sources,   gathering  and  maintaining  the 
data  needed  and  completing  and   reviewing  the  collection   of   infomation.      Send 
comments   regarding  this  burden  estimate  or  any  other  aspect  of   this  collection 
of   information,   including  suggestions   for  reducing  this  burden   to  VA  Clearance 
Officer,   810  Vermont  Avenue,   NW,  Washington,   DC   20420;   and   to  the  Office  of 
Information  and  Regulatory  Affairs,   Office  of  Management  and  Budget, 
Washington,   DC  20503. 

Please  write  your  social    security  number  and  your  sponsor's  social    security 
number  in  the  space  below  and  correct  any  other  information  that  is  wrong. 

Social   Security  Number: 

Sponsor  Social    Security  Number:     ^IZZHZZZZIZIIIIIIZ^ZII^ZZ 

Noname,  Jane 

123  Test  Street 

Kolobia,  HA     01234 

Home  Phone:   617-222-6106 

Date  of  birth:   DEC  14,   1926 


Please  return  this  letter  in  the  enclosed  business   reply  envelope. 

FL  10-20876{NR1 
AUG  198S 


|FR  Doc.  88-22135  Filed  9-27-88:  8;45  am] 

eiLUNQ  CODE  •320-01-G 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  53.  No.  168 
Wednesday.  September  28.  1988 


This   section   ol   Ihe   FEDERAL   REGISTER 

contains   notices   of   rneetmgs   published 
under    \he    ' 'Government    in    the    Sunshine 
Acf    (PuD     L     94.i09i    5    use     552b(e)(3). 

COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  date:  10,00  am..  Friday, 

September  30.  1988. 

place:  2033  K  Street,  \'W..  Washington 

DC.  8th  Floor  Hearing  Room. 

status:  Closed. 

matters  TO  BE  CONSIDERED: 

Enforcemprf  Mcitters 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  jean  A.  Webb,  254-6.JU 
Jean  A.  Webb. 

Secret.:,-}  o^ :he  Commission. 

jFR  D'jc  98-22376  Filed  9-26-68,  3.20  pmj 

BILLING  CODE  S3S1-01-M 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  2:00  p.m.  (Eastern  Time) 

iVlonddy,  October  3. 1988. 

place:  Clarence  M,  Mitchell.  Jr.. 

Conference  Room.  No.  200-C  on  the 

Second  Floor  of  the  Columbia  Piaza 

Office  Buildma,  2401  "E"  Street.  NW.. 

Washmgton  DC  20507, 

STATUS:  Part  of  the  Meeting  will  be 

Open  to  the  Pijbhc  and  Part  will  be 

Closed  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1  -Announcement  of  Natation  Vote(s). 

2  A  Report  on  Commission  Operations— 
[EEOC  Handicapped  Employee  of  the  Year 
Award). 

3  Policy  Guidance  on  Reproductive  and 
Fetal  Hazards. 

Closed  Session 

Discussion  of  a  Ceriam  Commissioners 
Charge, 

Note;  Any  malter  not  discussed  or 
concluded  may  be  earned  over  to  a  later 
meetins?  [In  addition  to  publishina  notices  on 
EEOC  Commission  meetings  m  the  Federal 
Register  the  Commission  also  provides  a 
recorded  announcement  a  full  week  m 
advance  on  future  Commission  sessions 
Please  telephone  [202]  634-6748  at  any  time 
for  information  on  these  mpelmgs  ) 


CONTACT  PERSON  FOR  MORE 

INFORMATION:  Frances  M,  Harl. 
Executive  Officer  on  (202)  634-6748. 

Dated   September  23,  1988, 

This  Notice  Issued  September  23,  1988. 
Frances  M.  Hart. 

Executive  Officer.  Execulive Secretariat. 
IFR  Doc  88-22333  Filed  9-26-88:  1:29  pmj 
BtLUMQ  CODE  f  TSO-M-M 

FEDERAL  HOME  LOAN  MORTGAGE 

CORPORATION 

DATE  AND  TIME:  Wednesday.  September 

28.  1988.  9:00  am. 

place;  1775  G  Street,  NW..  Board  Room. 

Th;rd  Floor.  Washington.  DC  20006. 

STATUS:  Closed. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:     Keith  Farley.  1759 
fiLiSiness  Center  Drue,  P  O.  Box  4115. 
Reston,  Virginia  22(HH"»,  i703|  759-tt414. 
MATTERS  TO  BE  CONSIDERED 
Closed:  Minutes  of  the  A.i«ust  30.  1988.  Board 

of  Directors'  Meeims 
Closed:  Presidenl's  Report. 
dosed:  Corporate  [nvestmenls. 
Closed:  Ftnanciai  Report. 

Date  sent  to  Federal  Register  September 
23,  1988 
Maud  Mater. 
Secretary. 

(FR  Doc.  88-22290  Filed  9-28-^.  11:25  am] 
BILUMG  CODE  irift-OI-H 


FEDERAL  RESERVE  SVSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  date:  11:00  a.m.,  Monday. 

Octobers.  1988. 

PLACE:  Mamner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets 
\W..  Washington.  DC  20551. 
STATUS:  Closed, 

MATTERS  TO  BE  CONSIDERED: 

1   Personnel  actions  (cippoinlments. 
promotions,  assignments,  reasaignments.  and 
salarj'  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  Items  carried  forward  from  a 
previously  announced  meeting. 


CONTACT  PERSON  FOR  MORE 

INFORMATION;  Mr  Joseph  R.  Covne. 
Assistant  tn  the  Board.  (202)  452-3204. 
You  may  call  (202)  4,52-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated.  September  23. 1988. 
Janwf  McAfee, 

Associate  Secretary  of  the  Board. 
IFR  Doc  88-22234  Filed  9-23-88;  4:35  pmj 
BILUNQ  CODE  UtO-OI-H 


NATIONAL  ECONOMIC  COMMISSION 

Briefing  Session 

AGENCY:  National  F,conomic 

Commission. 

action:  Notice  of  briefing  session. 

SUMMARY:  A  briefing  session  for 
members  of  the  .\ationa!  Economic 
Commission  will  take  place  on  October 
5.  The  commission  was  established  by 
section  2101  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987.  Pub.  L-  lOO- 
203.  enacted  December  22.  1987. 

Date.  Time  and  Place:  October  5. 1988. 
First  session:  llam-2pm.  Second 
Session:  3pm-5:30pm.  Hal!  of  Stales.  444 
North  Capitol  Street  NW..  Room  239. 
The  briefing  will  be  open  to  the  public. 

Agenda:  First  sess/on:  Presentation  by 
staff  and  outside  experts  on  new 
national  priorities.  Second  session: 
Presentation  by  staff  and  outside 
experts  on  non-social  security 
entitlements. 
FOR  ADDtnONAL  INFORMATION!  Jim 

Hildreth  at  425-8986.  National  Economic 
Commission.  734  Jackson  Place,  NW., 
Washm^*on   DC  20503. 
SUPPLEMENTARY  INFORMATION:  See 

Federal  Register,  volume  53.  No.  BO. 

Tuesd.iy.  Aprtl  26.  1988.  page  14871. 

Drew  Lewis. 

CO'Chairnwn. 

Robert  S.  Strauss. 

Co-chairman. 

|FR  Doc  88-22388  Filed  9-27-88:  6:45  dmj 
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This   section   of   ttie   FEDERAL   REGISTER 

contains  edftonai   corrections  o(  previously 
published   Presidential.   Rule.   Proposed 
Rule,    and    Notice    documents   and   volumes 
ot  the  Code  o*   Federal   Regulations 
These   cofrections    are   prepared   by   tt»e 
Otfice    of   the   Federal    Register.    Agervcy 
prepared   corrections   are  issued  as  signed 
documents  and   appear  in   the   appropnate 
document   categories  elsewhere  m  the 
issue 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFR  Part  651 

I  Docket  No.  80873-81731 

Northeast  Multispecies  Fishery 
Correction 

In  proposed  rule  document  88-20946 
beginning  on  page  35532  in  the  issue  of 
Wednesday.  September  14.  1988,  make 
the  following  corrections: 

1.  On  page  35533,  in  the  first  column. 
in  the  third  hne.  "special"  should  read 
"specific'". 

2.  On  the  same  page,  in  the  same 
column,  in  the  third  complete  paragraph. 
in  the  4lh  line,  "harvests"  should  read 
"harvesters";  in  the  15th  line,  "which" 


should  read  "with";  and  in  the  18th  line, 
"quality"  should  read  "quantity". 

3.  On  the  same  page,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  seventh  line,  "minimum"  was 
misspelled. 

4.  On  the  same  page,  in  the  same 
column,  in  the  second  complete 
paragraph,  in  the  1st  line,  "begin" 
should  read  "began";  and  in  the  22nd 
line,  "that"  should  read  "the". 

5.  On  page  35534,  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  second  line, 
"attending"  should  read  "attended":  and 
in  Ihe  third  line,  "hearings"  should  read 
"hearing". 

6.  On  page  35536.  in  the  first  column. 
under  Requirements,  in  paragraph  one. 
"Importer/brokers"  was  misspelled. 

7.  On  the  same  page,  in  the  second 
column,  the  first  complete  paragraph 
should  read  "3.  The  importer/broker 
forwards  tags  to  the  foreign  supplier". 

8.  On  the  same  page,  m  the  same 
column,  in  the  second  complete 
paragraph,  in  the  second  line,  after  the 
word  "have"  insert  "been",  and  in  the 
fifth  Hne.  "nonconforming"  was 
misspelled. 

Note:  For  a  National  Oceanic  and 
Almosphenc  Administration  correction 
to  this  document,  see  the  proposed  rule 
section  of  this  issue. 

BILUMG  CODE  1505-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Pari  416 

[Regulations  Ho.  16] 

Supplemental  Security  Income  for  the 
Aged.  Blind,  and  Disabled;  Exclusion 
From  Resources  of  Funds  Set  Aside 
For  Burial  and  Burial  Spaces 

Correc.'!on 

In  proposed  rule  document  88-21063 
beginning  on  page  35830  m  the  issue  of 
Thursday.  September  15,  1988.  make  the 
foUowmg  corrections: 

1.  On  page  35831.  in  the  second 
column,  m  the  third  paragraph,  in  the 
16th  line,  "not"  should  read  "now". 

PART  416— I  CORRECTED] 

2.  On  page  35832.  in  the  second 
column,  under  Authority,  in  the  fourth 
line.  "1832J"  should  read  "1382i". 

§416.1231    (Corrected! 

3.  On  the  same  page,  m  the  third 
column,  m  §  416,1231lb)(l).  in  the  sixth 
line,  "fo"  should  read  "of. 

BtLLIMG  coot  1S05-01-O 


Wednesday 
September  28,  1988 


Part  il 


Environmental 
Protection  Agency 

40  CFR  Parts  124,  264,  265  and  270 
Permit  Modifications  for  Hazardous 
Waste  Management  Facilities;  Final  Rule 
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ENVIRONMEffTAL  PROTECTION 
AGENCY 

40  CFR  Parts  124,  264,  265  and  270 

I FRL  338«-2  | 

Permit  Modifications  for  Hazardous 
Waste  Management  Facilities 

agency:  Environmental  Protection 
Agency  [EPA). 
ACTION:  Final  rule. 

summary:  The  U-S.  Environmental 
Protection  Agency  (EPA)  is  today 
amendine  its  regulations  under  the 
Resourt:*-  Conservation  and  Recovery 
Act  fRCRA)  governing  modifications  of 
hazardous  waste  management  permits- 
Today's  final  rule  establishes  new 
procedures  that  apply  to  changes  that 
facility  owners  and  operators  may  want 
to  make  at  their  facilities.  EPA  has 
categorized  selected  permit 
modifications  into  three  classes  and 
established  administrative  procedures 
for  approving  modifications  in  each  of 
these  classes.  The  purpose  of  these 
amendments  is  to  provide  owners  and 
operators  more  flexibility  to  change 
specified  permit  conditions,  to  expand 
public  notification  and  participation 
opportunities,  and  to  allow  for 
expedited  approval  if  no  public  con<:em 
exists  for  a  proposed  permit 
modification. 

EFFCCTIVE  date:  October  26,  1988. 
ADDRESS:  The  public  docket  for  this 
rulemaking  is  available  for  public 
inspection  in  Room  S-212.  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washrngton.  DC  20460.  from 
9:00  a.m.  to  4:00  p.m..  Monday  through 
Friday,  excluding  Federal  holidays  The 
docket  number  is  F-87-PMHP-FFFFF 
The  public  must  make  an  appointment 
to  review  docket  materials  by  calhng 
(202)  475-9327.  The  public  may  copy  a 
maximum  of  50  pages  of  material  from 
any  one  regulatory  docket  at  no  cost, 
additional  copies  cost  $020  per  page. 
FOR  FURTHER  INFORMATION  CONTACT: 
RCRA  hotline  at  [800)  424-9346  (m 
Washington,  DC  cail  382-3000)  or 
Wayne  Roepe,  Office  of  Solid  Waste 
|WH-563|,  U.S.  Environmental 
Protection  Agency,  Washington.  DC 
20460,  telephone  (202)  475-7245. 
SUPPLEMENTARY  INFORMATION: 

Preamble  Outline 

/  Authority 

I!  Background 

.\-  .Seed  fur  Revisions  to  Modincatton 

Process 
B  Reguldiory  Negoltadon 


///.  Summary  of  Today  s  Huh 
IV.  Discusston  of  Final  Rule 

A.  Modification,  Revocation,  and  Reissuance 

of  Permits 

B.  Procedures  for  Classes  1.  2,  and  3 

ModificalionB 

1.  Class  1  Modiricalions 

2.  Class  2  Modifications 
i.  Public  Nonfication 

li-  Deadlines  for  Agency  Decisions 
lii  Preconsiruction 

3.  Class  3  Modifications 

4.  Other  Permit  Modifications 

5.  Temporary  Authorizations 

6.  Notificaiion  Requirements  and  Permit 
Modification  Appeals 

7.  Newly  Listed  or  Identified  Wastes 

6.  Publication  of  Permit  Modification  List 

C.  Classification  of  Permit  Modifications 

1.  Change  of  Facility  Owner  or  Operator 

2.  General  Permit  Provisions 

3.  General  Facility  Standards 

4  Ground-Water  Protection 

5  Different  Wastes  in  a  Unit 

6.  General  Approach  to  DeBning  Unil- 
SpeciHc  Changes 
i  Tanks  and  Containers 
II  Surface  Impoundments 
HI  Wastp  Piles 

IV  Landfills 

V  l-and  Treatment  Units 
vi.  Incinerators 

7  Closure 

8  Post-Closure 

9  HSWA  Corrective  Action 

10-  Localion  of  Minor  Modifications  In 
Today's  Rule 
D  Conforming  Changes  to  Permitting 
Regulations 

V  Other  Issues 

A.  Permit  Modification  Form 

VI.  State  Authority 

A  Applicability  of  Rules  in  Authorized  States 

B  Effect  on  State  Authonwlions 

C-  Sidte  Authorization  Options 

Vli  Effective  Dale 

Vlll  Regulatory  Analysis 

A  Regulatory  Impact  Analysis 

B  Regulatory  Flexibility  Ad 

I.  Authority 

These  regulations  are  promulgated 
under  the  authority  of  sections  2002(a). 
3004.  3005.  and  3006  of  the  Resource 
Conservation  and  Recovery  Act.  as 
amended.  42  U.S.C.  6912(a|.  0924,  6925, 
and  6926. 

II.  Background 

Subtitle  C  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
creates  a  "cradle-tograve"  management 
system  designed  to  ensure  that 
hazardous  waste  is  identified  and 
properly  transported,  stored,  treated, 
and  disposed.  Subtitle  C  requires  EPA  to 
identify  hazardous  waste  and 
promulgate  standards  for  generators  and 
transporters  of  such  waste.  Under 
section  3004  of  RCRA,  owners  and 


operators  of  treatment,  storage,  and 
disposal  facilities  are  required  to  comply 
with  standards  "necessary  to  protect 
human  health  and  the  environment." 
These  standards  are  generally 
implemented  initially  through  "interim 
status"  requirements  and  later  through 
permits  issued  under  authorized  Stale 
programs  or  by  EPA. 

Section  3005(a)  of  the  RCRA  prohibits 
alt  treatment,  storage,  and  disposal  of 
hazardous  waste  except  in  accordance 
with  a  permit  issued  under  an 
authorized  State  program  or  by  EPA. 
However,  recognizing  that  the  issuance 
of  permits  can  be  time-consuming, 
Congress  created  "interim  status"  for 
facilities  in  existence  on  the  effective 
date  of  EPA's  permitting  regulations 
(November  19. 1980)  or  on  the  effective 
date  of  statutory  or  regulatory  changes 
that  subject  a  facility  to  the  RCRA 
permit  requirement. 

The  hazardous  waste  management 
regulatory  system  established  by  EPA 
on  May  19. 1980.  recognized  that  permits 
issued  to  treatment,  storage,  or  disposal 
facilities  would  need  to  be  modified  for 
vanous  reasons  during  the  life  of  the 
pennil  (normally  ten  years). 
Accordingly,  the  Agency  established 
two  different  processes  for  modifying 
permits:  major  and  minor  modifications 
(40  CFR  270.41  and  270.42).  Under  thai 
system  the  majority  of  permit  changes 
followed  the  major  modification 
procedures,  including  development  of  a 
draft  permit,  public  notice,  and 
opportunity  for  a  public  hearing  as 
required  under  40  CFR  Part  124.  These 
procedures  are  the  same  as  for  initial 
permit  issuance,  except  that  the  scope  of 
public  participation  is  limited  to  the 
specific  permit  conditions  being 
modiHed.  The  minor  modification 
regulations  allow  EPA  or  authorized 
States  to  make  a  limited  set  of  minor 
changes  in  RCRA  permits  with  Ihe 
consent  of  the  permit  holder  without 
triggering  the  procedures  of  Part  124. 

A.  Need  for  Revisions  to  Modificolion 
Process 

After  several  years  of  experience  with 
permitted  facilities,  EPA  and  authorized 
States  have  found  that  in  many  cases 
the  current  permit  modification 
regulations  are  unnecessanty  restrictive 
and  seriously  hamper  the 
implementation  of  the  permitting 
program.  EPA  has  found  that  Ihe 
modification  procedures  ore  lime- 
oonsuming  and  resource-intensive,  even 
for  routine  and  administrative  matters. 
The  result  has  been  to  delay  or 
discourage  facility  changes,  many  of 
which  would  lead  to  improved 
management  of  hazardous  wastes. 
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The  Agency  believes  that  permits 
must  he  viewed  as  living  documents  that 
can  be  modified  to  allow  facilities  lo 
make  technological  improvements, 
comply  with  new  environmental 
standards,  respond  to  changing  waste 
streams,  and  generally  improve  waste 
managenient  practices.  Since  permits 
are  usually  written  for  ten  years  of 
opera tjon.  the  facility  or  the  permit 
writer  cannol  anticipate  all  or  even  most 
of  the  administrative,  technical,  or 
operational  changes  required  over  the 
permit  term  for  Ihe  facihiy  to  maintain 
an  up-to-date  operation.  Therefore, 
permit  mudifications  are  inevitable.  In 
fact,  EPA  estimates  that  many  pennils 
may  have  to  be  modified  two  or  three 
times  a  year. 

In  Ihe  past  several  yeai^,  EPA.  States, 
permittees,  and  members  of  the  public 
have  recognized  that  current  procedures 
must  be  revised  lo  allow  greater 
flexibility  in  modifying  permits.  The 
need  for  greater  flexibility  is  becoming 
increasingly  important  as  more  permits 
are  issued  (particularly  in  response  to 
the  permitting  deadlines  specified  in  the 
Hazardous  and  Solid  Wgste 
Amendments  (HSWA)  of  1984).  leading 
to  a  corresponding  increase  in  demand 
lor  permit  modifications.  In  addition. 
regulatory  developments  will  increase 
the  demand  for  permit  modifications. 
Unless  EPA  improves  the  permit 
modification  procedures,  significant 
EPA  (and  permit  holder)  resources  will 
be  spent  on  making  minor  permit 
changes,  and  will  be  diverted  from  more 
important  lasks.  More  important, 
perhaps,  improvements  in  the  handling 
and  treatment  of  hazardous  wa«te  will 
be  delayed,  and  the  regulated 
comixiunity  will  find  itself  unable  to 
obtain  modified  permit  conditions  in  a 
timely  manner.  The  net  result  could  well 
be  an  increased  threat  to  human  health 
and  the  environment  and  a  growing 
shortfall  in  hazardous  waste  treatment, 
storage,  and  disposal  capacity. 

B  Regulatory  Negotiation 

In  mid-198e.  EPA  communicaled  with 
various  parties  interested  in  developing 
a  new  approach  to  permit  modifications, 
including  hazardous  waste  generators 
and  representati\es  from  the  waste 
management  industry,  Stale 
governments,  and  envirnnmental  and 
citizen  groups  EPA  established  a 
committee  under  the  Kfidera!  Advisory 
Committee  Act  to  negotiate  the 
provisions  of  the  standard.  Al  the  final 
meeting  on  February  24. 1987, 18  of  the 
19  Committee  members  reached 
iigreement  on  the  major  provisions  of  a 
permit  modification  proposal.  The 
signed  Committee  statement  has  been 
included  in  the  public  docket  for  this 


rule.  This  agreement  was  the  basis  for 
the  Agency's  proposed  rule  on 
September  23. 1987  (52  FR  3583B).  EPA 
received  over  50  comments  on  that 
proposal.  The  Agency  has  carefully 
analyzed  those  comments  and  made 
changes  as  appropriate  in  promulgating 
today's  rule. 

III.  Summary  of  Today's  Rule 

EPA  is  today  reusing  the  regulations 
governing  permit  modifications  (40  CVR 
270.41  and  270.42)  to  incorporate  a 
process  that  belter  accommodates  the 
different  types  of  modifications.  The 
revisions  provide  both  owners  and 
operators  and  EPA  more  flexibility  to 
change  specified  permit  conditions. 
expand  public  notification  and 
participation  opportunities,  and  allow 
for  expedited  approval  if  no  public 
concern  exists  regarding  a  proposed 
change. 

Today's  rule  addresses  only 
modifications  requested  by  a  permittee. 
It  does  not  change  the  procedures  for 
modifications  sought  solely  by  the 
regulatory  Agency.  The  rule  restructures 
§§  270.41  and  270  42.  which  currently 
specify  Ihe  major  and  minor 
modification  procedures,  respectively. 
The  rule  alters  §  270.41  so  that  it  applies 
only  to  modifications  that  are  initiated 
by  the  aulhorixed  Agency;  the  current 
major  modification  procedures  for  these 
changes  remain  in  effect.  The  rule  alters 
§  270.42  to  refer  only  to  modifications 
requested  by  the  permittee,  and 
establishes  three  classes  of 
modifications  within  this  universe. 

As  defined  in  revised  §  270.42,  Class  1 
and  2  permittee-requested  modifications 
do  not  substantially  alter  existing  permit 
conditions  or  significantly  affect  the 
overall  operation  of  the  facility.  Class  1 
covers  routine  changes,  such  as 
changing  typographical  errors. 
upgrading  plans  and  records  maintained 
by  the  facility,  or  replacing  equipment 
with  functionally  equivalent  equipment. 
Class  2  modifications  address  common 
or  frequently  occurring  changes  needed 
to  maintain  a  facility's  capability  to 
manage  wastes  safely  or  to  conform 
with  new  regulatory  requirements.  Class 
3  modifications  cover  major  changes 
thai  Bubslanlially  alter  the  facility  or  its 
operations. 

Procedures  differ  among  these  three 
classes  of  permittee-requested 
modifications.  Class  1  changes  are 
generally  allowed  without  prior  Agency 
approval.  Owners  and  operators  must. 
however,  notify  the  public  and  the 
authorized  Agency  once  they  have  made 
these  changes.  In  some  cases,  which  are 
indicated  in  Appendix  I  In  40  CFR  Pari 
270,  prior  Agency  approval  is  required. 


With  cause,  the  Agency  may  neiect  any 
Class  1  modification. 

Class  2  modifications  begin  with  a 
modificalion  request  to  the  authorized 
Agenc>'  public  notice  by  the  facility 
owner  of  a  modification  request,  an 
informational  meeting  between  the 
owner  and  the  pubhc.  and  a  eo-day 
comment  period  Within  90  days  of 
receipt  of  a  request  for  a  Class  2 
modification  request,  the  Agency  must 
approve  or  deny  the  request;  extend  the 
review  penod  30  days,  or  approve  a 
lemporar\'  authonzalion  for  up  to  130 
days.  H  the  Agency  does  not  take  action 
by  the  end  of  the  30-day  extension,  the 
changes  specified  in  the  modification 
request  are  automatically  authorized  for 
a  period  of  180  days.  If  the  Agency  has 
not  acted  by  the  end  of  the  180-day 
period,  the  changes  are  authorized  for 
the  duraUon  of  the  permit.  This 
mechanism  for  automatic  authonzation. 
which  has  become  known  as  the 
"default  ■  provision,  is  designed  to 
provide  reasonable  certainty  lo  facility 
owner/operators  that  Class  2 
modification  requests  will  be  acted  on 
expeditiously  Prompt  consideration  of 
modificalion  requests  is  necessar>'  lo 
allow  facilities  to  plan  effectively  for  the 
future  and  to  upgrade  or  modify  facility 
conditions  quickly  in  response  to 
changing  condilions.  The  rule  also 
allows  the  facility  lo  begin  construcUon 
of  a  Class  2  modification  BO  days  after 
the  modification  is  requested,  although 
such  construction  would  he  al  the 
permittee's  own  risk  if  the  modification 
request  is  ultimately  denied.  This  is 
knowm  as  ihe  "preconstruction" 
provision.  Finally,  if  the  proposed  Class 
2  modification  raises  significant  public 
interest  or  Agency  concern  about 
protection  of  human  health  or  the 
environment,  then  the  .Agency  can 
require  that  the  Class  3  procedures  be 
followed  instead. 

Class  3  modifications  are  subiecl  to 
the  same  initial  public  notice  and 
meeting  requirements  as  Class  2 
modifications.  However,  the  default  and 
preconstruction  provisions  of  Class  2  do 
not  apply.  Furthermore,  an  EPA  decision 
to  grant  the  modification  request  is 
subject  lo  the  permit  issuance 
procedures  of  40  CFR  Part  124.  The 
Agency  roust  prepare  a  draft  permit 
modification,  notify  the  pubhc  of  the 
draft  modification,  hold  a  public  hearing 
on  the  modification  if  requested,  and 
grant  or  deny  the  requesl- 

The  Agency  is  also  changing  the 
cunent  permit  modification  requirement 
for  facilities  thai  are  handling  a  waste 
when  Ihat  waste  becomes  newly  listed 
or  is  identified  as  hazardous.  For  Doss  1 
modifications,  facihties  may  make  Ihe 
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npt:essar>'  permit  changes  immediately 
as  long  as  the  facility  owner  notifies 
EPA  and  the  public  of  the  chdnges.  For 
Cldss  2  or  Class  3  modifications,  the 
uHner  or  operator  may  make  the  change 
■Aifhout  prior  approval,  however,  he  or 
she  must  submit  a  complete  permit 
mudiFication  request  within  180  days  of 
\he  effective  date  of  the  rule  designating 
the  waste  as  hazardous.  Furthermore, 
for  land  disposal  units,  the  owner  or 
operator  would  be  required  to  certify 
Lumpliance  with  all  applicable  ground- 
water monitoring  and  financial 
responsibility  requirements  for  that  unit 
w!ihin  one  year  of  the  effective  date. 

Today's  rule  also  gives  EPA  the 
duthorily  to  yrant  temporary 
authorization,  without  prior  public 
notice  and  comment,  for  activities  that 
are  nece^isary  for  facility  owners  and 
ijperators  to  respond  promptly  to 
changing  conditions.  Temporary 
authorizations,  for  terms  ranging  up  to 
180  days,  may  be  granted  to  Class  2  or 
Class  3  modifications  ?hat  meet  criteria 
>pec!fied  in  §  270.42(e)-  Owners  and 
■operators  who  apply  for  temporary 
authorizations  are  required  to  notify  the 
public.  Temporary  authorizations  that 
involve  more  permanent  activities  (i.e  . 
activities  that  are  intended  to  extend 
beyond  180  daysl  are  subject  to  Class  2 
ur  Class  3  public  participation 
procedures  for  permit  modifications, 

Appendix  I  to  40  CFR  Part  270 
f  ontains  a  list  of  specific  modifications 
and  assigns  them  to  Class  1,  2.  or  3. 
Permit  modifications  not  listed  in 
,-\ppendix  I  may  be  submitted  under 
Class  3,  Alternatively,  the  permittee 
may  request  a  Class  1  or  2 
dttermination  from  the  Agency. 

For  any  final  decision  granting  or 
denying  a  modification  request,  or  for 
any  temporary  or  permanent  automatic 
authonzalion.  the  permittee  and 
members  of  the  public  have  the  same 
rights  of  appeal  as  provided  for  RCRA 
permits  in  Part  124. 

EPA  or  an  authorized  State  must 
maintain  a  listing  of  all  approved  permit 
modifications  and  periodically  publish  a 
notice  that  the  list  is  available  for 
review. 

The  Agency  emphasizes  that  today's 
rule  addresses  the  procedures  for 
approving  permit  changes  and  for  public 
participation  regarding  these  changes. 
The  substantive  standards  that  apply  to 
the  design  and  operation  of  the  new 
activities  at  a  faciiity  are  not  affected  by 
todays  proposal.  Therefore,  any  pennit 
modification,  whether  a  Class  1.  2,  or  3 
change,  will  be  subject  to  the 
appropriate  substantive  Parts  264.  265, 
268.  and  269  requirements. 


IV,  Discussion  j\  Final  Rule 

The  following  d  scussion  of  today's 
rule  describes  the  new  permit 
modification  procedures  and  responds 
to  the  significant  public  comments 
received  on  the  proposal.  In  this 
discussion,  the  terms  "EPA,"  "Agency." 
and  "permitting  Agency"  have  been 
used  interchangeably  to  mean  the 
appropriate  permitting  authority 
(including  the  State  agency,  once  it 
becomes  authorized  for  these  new 
procedures),  that  will  be  using  these 
procedures  for  permit  modirications. 

A.  Modification.  Revocation,  and 

Reissuance  of  Permits 

EPA  is  today  substantially 
reBtructurlng  SS  270.41  and  270.42.  As 
proposed  on  September  23, 1987, 
S  270-41  now  addresses  only  those 
permit  modifications  initialed  by  the 
Agency.  Section  270.42  covers  only 
changes  requested  by  the  permittee,  and 
contains  the  relevant  permit 
modification  classifications  and 
procedures. 

Section  270.41.  as  promulgated  today, 
identifies  three  causes  for  which  the 
Agency  might  require  a  permit 
modification:  Alterations  or  additions  to 
the  permitted  facility  or  activity;  new 
information  received  by  the  Agency;  or 
new  standards,  regulations,  or  judicial 
decisions  affecting  the  human  health  or 
environmental  basis  of  a  facility  permit. 
All  three  of  these  causes  remain 
unchanged  from  the  previous  regulatory 
language,  although  the  third  cause — new 
regulations — was  recently  codified  on 
December  1987  (52  FR  45788).  The 
current  Part  124  permitting  procedures 
would  remain  in  effect  for  these 
changes. 

Commenters  supported  the  use  of 
§  27041  for  modifications  initiated  by 
the  Agency.  However,  one  commenter 
suggested  that  the  permittee  should  ah') 
have  the  option  of  voluntarily  employin.j 
the  appropriate  Class  1.  2.  or  3 
procedure  as  an  alternative  to  the  Part 
124  permitting  procedure,  EPA  agrees 
with  this  commenter.  and  points  out  that 
the  language  contained  in  today's  rule 
would  ^Uow  a  permittee  to  request  a 
permit  modification  in  accordance  with 
the  3  27042  procedures  in  anticipation 
of  or  in  response  to  an  Agency-initiated 
modification  action. 

As  a  part  of  restructuring  §  27041. 
todays  rule  deletes  those  portions  of 
5  270.41(al|3]  that  would  allow 
permittees  to  request  major 
modifications  for  changes  made  in 
response  to  new  regulations  or  judicial 
decisions.  Permittees  can  still  request 
such  changes,  but  the  procedures  are 


now  contained  in  §  270.42.  Commenters 
supported  this  action. 

Several  commenters  expressed  some 
concern  that  the  revised  language  in 
$  270  41(aH3)  removes  the  "permit  as  a 
shield"  protection  for  permittees.  {See 
S  270.4{a)|.They  characterized  this 
action  as  onerous  and  unreasonable. 
The  purpose  of  this  "permit  as  a  shield" 
provision  is  to  assure  the  permittee  that 
by  complying  with  the  permit,  he  or  she 
is  in  full  compliance  with  the  RCRA 
facility  standards.  Therefore,  standards 
which  become  effective  after  permit 
issuance  usually  are  not  incorporated 
into  the  permit  until  it  expires  and  is 
reissued. 

Mowever,  the  1984  I^SWA 
amendments  require  that  certain 
statutory  and  regulatory  provisions 
imposed  by  MSWA  apply  to  all 
facilities,  including  those  with  permits. 
To  clarify  the  Agency's  authority  to 
reopen  permits  as  necessary  to  assure 
compliance  with  new  regulations.  EPA 
amended  S  270.41(a)(3)  (December  1. 
1987  (52  FR  45788)).  As  stated  in  the 
preamble  to  the  December  1  rule,  this 
provision  is  intended  only  for  significant 
amendments  which  may  provide  a 
substantial  increase  in  the  protection  of 
human  health  or  the  environment. 

The  Agency  believes  that  some 
confusion  was  created  because  both  the 
September  23rd  proposal  on  permit 
modifications  and  the  December 
codification  rule  addressed 
§  270.41(a)|3).  It  is  important  to  note  that 
today's  final  rule  does  not  change  the 
substantive  requirements  of  this 
paragraph,  as  it  was  promulgated  on 
December  1.  It  only  modifies  this 
panigraph  by  deleting  the  procedures 
that  relate  to  modifications  requested  by 
the  permittee,  since  these  procedures 
are  now  addressed  in  $  270  42.  This  is 
consistent  with  the  September  23rd 
proposal. 

B.  Procedures  far  Class  t  2,  and  3 

Modifications 

1.  Class  1  Modifications 

EPA  is  promulgating  today's  rule 
covering  Class  1  modifications 
essentially  as  proposed.  {See 
S  270.42(a).}  Class  1  modifications  cover 
changes  that  are  necessary  to  correct 
minor  errors  in  the  permit,  to  upgrade 
plans  and  records  maintained  by  the 
facility,  or  to  make  routine  changes  to 
the  facility  or  its  operation.  They  do  not 
substantially  alter  the  permit  conditions 
or  significantly  affect  the  overall 
operation  of  the  facility.  Generally. 
these  modifications  include  the 
correction  of  typographical  errors; 
necessary  updating  of  names,  addresses. 
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or  phone  numbers  identified  in  the 
permit  or  its  supporting  documents; 
upgrading,  replacement,  or  relocation  of 
emergency  equipment:  improvements  of 
monitoring,  inspection,  recordkeeping, 
or  reporting  procedures;  updating  of 
sampling  and  analytical  methods  to 
conform  with  revised  Agency  guidance 
or  regulations;  updating  of  certain  types 
of  schedules  identified  in  the  permit; 
replacement  of  equipment  with 
functionally  equivalent  equipment;  and 
replacement  of  damaged  ground-water 
monitoring  wells.  The  specific 
modifications  that  fall  into  Class  1  are 
enumerated  in  Appendix  I  to  40  CFR 
Part  270.  This  Appendix  is  discussed 
more  fully  in  Section  IV. C  of  this 
preamble- 
Section  270.42(a)  specifies  the 
approval  procedures  for  Class  I 
modifications.  Under  these  procedures. 
the  permittee  may.  at  any  lime,  put  into 
effect  any  Class  1  modification  that  does 
not  require  prior  Agency  approval.  The 
permittee  is  required  to  notify  the 
Agency  by  certified  mail  or  by  any  other 
means  that  establish  proof  of  delivery 
within  seven  calendar  days  of  making 
the  change.  The  notice  must  specify  the 
change  being  made  to  the  permit 
conditions  or  documents  referenced  in 
the  permit  and  explain  briefly  why  it 
was  necessary.  However,  there  are 
several  cases  where  prior  approval  is 
required;  these  modifications  are 
specifically  identified  in  Appendix  I. 

The  permittee  is  also  required  to 
notify  by  mail  persons  on  the  facility 
mailing  list  within  90  days  of  making  the 
modification.  The  September  23. 1987 
proposal  only  specified  a  14  day 
notification  period.  EPA  received 
several  comments  from  respondents 
who  believe  that  the  Class  1  notification 
requirements  would  be  an  unnecessary 
administrative  burden.  EPA  is 
sympathetic  to  these  concerns,  but 
believes  that  it  is  important  to  keep  the 
public  informed  of  all  changes  at  RCRA 
permitted  facilities.  In  an  effort  to 
alleviate  potential  burdens  at  facilities 
making  frequent  Class  1  changes  or  that 
have  extensive  mailing  lists,  today's 
§  270.42(a)(l)(ii)  specifies  a  maximum  of 
90  days  to  notify  the  public  of  such 
changes.  This  lime  period  will  allow 
permittees  to  cluster  some  of  their 
notices  and  still  provide  for  public 
notice  of  these  relatively  minor  changes. 

EPA  or  an  authorized  State  is 
currently  required  under  40  CFR 
124.10(c)[viii)  to  compile  and  maintain  a 
mailing  list  for  each  RCRA  permitted 
facility.  The  list  must  include  all  persons 
who  have  a<:ked  in  writing  to  be  on  the 
list  (for  example,  in  response  to  public 
solicitations  from  the  Aigcncy).  Also,  it 


generally  includes  both  local  residents 
in  the  vicinity  of  the  facility  and 
statewide  organizations  that  have 
expressed  interest  in  receiving  such 
information  on  permit  modifications.  A 
facility  owner  under  today's  rule  is 
responsible  for  obtaining  from  EPA  or 
the  authorized  State  a  complete  facility 
mailing  list  and  for  updating  it  by 
contacting  the  Agency  periodically. 
However,  it  is  also  the  permitting 
Agency's  responsibility  to  periodically 
inform  the  facility  of  new  additions  to 
the  list.  The  facility  owner/operator 
would  not  be  held  responsible  for  failure 
to  notify  persons  recently  added  to  the 
EPA  list  when  the  owner/operator  has 
made  a  reasonable  effort  to  keep  its  list 
current. 

In  today's  rule.  S  270.42(a)(l)(ii)  has 
been  amended  to  require  the  permittee 
to  send  notices  of  Class  1  modifications 
to  appropriate  units  of  State  and  local 
government  as  specified  in 
$  124.10(cl(lUixl.  EPA  solicited  comment 
on  this  notification  in  the  preamble  to 
the  proposal,  and  received  support  for 
the  approach.  It  is  important  that  all 
levels  of  government  that  have 
jurisdiction  over  the  area  where  the 
facility  is  located  remain  informed  of  all 
changes  in  the  facility  permit  and 
operation.  (Note  that  similar  changes 
have  been  made  to  notification 
procedures  for  Classes  2  and  3 
modifications.) 

Although  the  permittee  may  make 
most  Class  1  modifications  without 
Agency  approval  or  prior  public  notice, 
under  5  270.42la)(!ii)  the  public  may  ask 
the  permitting  Agency  to  review  any 
Class  1  modification.  In  the  event  such  a 
review  is  conducted,  if  the  Agency 
denies  a  Class  1  modification  request, 
the  Agency  shall  notify  the  permittee  in 
writing  of  this  ruling,  and  the  permittee 
is  required  to  comply  with  the  original 
permit  conditions.  Several  commenters 
wanted  a  30-day  time  period  to  return  to 
compliance  because  of  the  time  needed 
to  make  the  changes.  EPA  does  not 
believe  a  specific  time  period  is 
necessary.  The  changes  listed  as  Class  1 
are  minor  in  nature  and  for  the  most 
part  should  be  easily  reversible.  If  a 
Class  1  modification  reversal  by  the 
Agency  cannot  be  accomplished  very 
quickly  (e.g..  a  piece  of  equipment  must 
be  ordered),  the  permittee  and  the 
Agency  can  agree  to  an  appropriate 
schedule  for  completion. 

As  proposed,  EPA  is  allowing  certam 
Class  1  modifications — such  as  changes 
in  interim  dates  in  schedules  of 
compliance  or  minor  changes  in 
incinerator  trial  bums — only  after  the 
permitting  Agency  has  approved  the 
modification.  This  provision  is 


contained  in  5  270.42(aU21-  Those  Class 
1  modifications  which  require  prior 
Agency  approval  are  identified  in 
Appendix  1  with  an  asterisk.  This 
approval  procedure  is  analogous  to  the 
former  minor  modification  procedures. 
The  permittee  must  notify  persons  on 
the  facility  mailing  list  within  90 
calendar  days  after  the  Director 
approves  the  request. 

Several  commenters  asked  for  a 
specified  timeframe  for  Agency 
decisions  for  the  Class  1  modifications 
that  requin?  prior  approval.  Therefore,  in 
today's  rule  a  new  provision  has  been 
added  at  5  270.42(a|(3)  that  allows  the 
permittee  to  elect  to  follow  the  Class  2 
process  instead  of  the  Class  1 
procedures.  As  discussed  in  the 
following  section,  the  Class  2  process 
will  assure  that  an  Agency  decision  will 
be  made  on  the  modification  request 
within  established  timeframes 
(generally  90  to  120  days).  This  approach 
will  also  result  in  additional  public 
participation  regarding  the  permittee's 
request.  Furthermore,  the  deadlines  in 
the  Class  2  process  balance  the 
concerns  of  the  Agency,  the  public,  and 
the  permittee,  and  are  readily  adaptable 
to  the  types  of  facility  changes 
encompassed  in  Class  1. 

2-  Class  2  Modifications 

Class  2  modifications  cover  changes 
that  are  necessary  to  enable  a  permittee 
to  respond,  in  a  timely  manner,  to  (i| 
common  variations  in  the  tj'pes  and 
quantities  of  the  wastes  managed  under 
the  facility  permit,  (iil  technological 
advancements,  and  (iii)  regulatory 
changes,  where  such  changes  can  be 
implemented  without  substantially 
altering  the  design  specifications  or 
management  practices  prescribed  by  the 
permit.  As  specified  in  the  rule.  Class  2 
modifications  include  increases  of  25 
percent  or  less  in  a  facility's  non-land- 
based  treatment  or  storage  capacity, 
authorizations  to  treat  or  store  new 
wastes  that  do  not  require  different  unit 
design  or  management  practices,  and 
modifications  to  improve  the  design  of 
hazardous  waste  management  units  or 
improve  management  practices.  The 
specific  modifications  that  fall  in  Class  2 
are  identified  In  Appendix  I  to  Part  270- 
This  Appendix  is  discussed  more  fully  m 
Section  IV.C  of  this  preamble- 
Under  §  270.42(b)(1).  a  permittee  who 
wishes  to  make  a  Class  2  modification  is 
required  to  submit  to  the  Agency  a 
modification  request  describing  the 
exact  change  to  be  made  to  the  permit 
conditions.  The  permittee  must  also 
submit  supporting  documents  that 
identify  the  modification  as  a  Class  2 
modification,  explain  why  the 
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modificdtion  is  needed,  and  provide  the 
cipplicable  information  required  by 
5  §  270,13  through  270.21.  270,62.  and 
::'*0.63.  EPA  also  recommends  that  the 
permittee  discuss  the  mod;ncdtiun  with 
the  Agency  and  the  public  before 
submission  to  help  eliminate 
unnecessary  delays  and  denials. 

\.  Pvbbc  Notification.  Under 
I  270.42(b)(2).  the  permittee  must  notify 
persons  on  the  facihly  mailing  hat  and 
appropricite  units  of  Stale  and  local 
government,  and  he  or  she  is  also 
required  to  publish  a  notjce  m  a  local 
newspaper  regarding  the  modification 
rf-quesl.  In  the  September  23. 1967 
proposal,  these  at-tions  would  occur  on 
the  date  of  submission.  EPA  received 
many  comments  on  this  subject.  All  the 
commcnlers  favored  more  Hexibility  in 
the  timing  of  the  submission,  the 
mdiiing,  and  the  newspaper  publication. 
The  Ageri'.y  is  today  adopting  one 
suggestion  which  requires  the  permittee 
to  complete  the  mail  and  newspaper 
notifications  7  calendar  days  before  or 
after  he  or  she  submits  the  modificalion 
request  to  the  permitting  Agency.  This 
wiii  allow  a  two  week  period  to 
accomphsh  the  notifications,  and  makes 
coordination  of  necessary  actions  easier 
since,  for  example,  some  newspapers 
are  not  published  on  a  daily  basis.  EPA 
believes  that  this  altpmative  provides 
the  best  compromise  between  flexibili'y 
m  timmg  the  notice  and  assuring  an 
adequate  public  comment  period. 
However,  if  the  newspaper  publication 
is  likely  to  occur  before  the  modification 
request  is  submitted  to  the  Agency,  it  is 
important  that  the  permittee  inform  the 
Agency  of  the  nature  of  the  request  prior 
to  publication. 

Section  270.42(b)(2}  specifies  the 
information  required  in  the  notice;  (i) 
Announcement  of  a  60-day  comment 
period  dunng  which  mlerested  persons 
may  submit  written  comments  to  the 
permitting  Agency;  (li)  announcement  of 
the  dale.  lime,  and  place  for  an 
mformalional  pubhc  meeting;  (luj  name 
and  telephone  number  of  the  permittee's 
contact  person  whom  the  public  can 
contact  for  information  on  the  request; 
(iv)  name  and  telephone  number  of  an 
Agency  contact  person  whom  the  public 
could  contact  for  information  about  the 
permit,  the  modification  request, 
applicable  regulatory  requirements, 
permit  modification  procedures,  and  the 
permittee's  compliance  history;  (v| 
information  on  viewing  copies  of  the 
modification  request  and  any  supporting 
documents;  and  (vi)  a  statement  that  the 
permittee's  compliance  history  during 
the  life  of  the  permit  is  available  from 
the  Agency's  contact  person  Section 
270, 42(b)(2)  also  requires  the  permittee 


to  submit  to  the  permitting  Agency 
evidence  that  this  notice  was  published 
in  a  local  newspaper  and  mailed  to 
persons  on  the  facility  maiimg  list. 
Finally,  the  permittee  must  make  a  copy 
of  the  permit  modification  request  and 
supporti.ig  documents  accessible  to  the 
public  in  the  vicinity  of  the  permitted 
facility  (for  example.  a(  a  pubhc  library, 
local  government  agency,  or  location 
under  control  of  the  owner). 

One  commenler  suggested  that  the  60- 
day  public  comment  period  should  begin 
with  the  date  of  the  newspaper  notice 
rather  than  the  dale  of  submission  to  the 
Agency.  EPA  agrees  wilh  this  comment 
since  the  newspaper  notice  will  be  the 
most  easily  determined  date  by  the 
public.  Therefore,  %  2"0.42(bl(5|  ts 
modified  in  today's  rule  accordingly. 
This  change  in  timing  will  gtve  all 
members  of  the  public  a  full  60  days  to 
respond  to  the  modiHcation  request 

The  permittee  is  required  to  hold  an 
informational  public  meeting,  which  is 
open  to  all  members  of  the  public  no 
fewer  than  15  days  after  the  start  of  the 
comment  period,  and  at  least  15  days 
before  the  end  of  the  comment  period. 
The  purpose  of  this  meeting  is  to  enable 
the  permittee  and  the  public  to  exchange 
views  and.  to  the  extent  possible. 
resolve  any  issues  raised  by  the  permit 
modification  request  An  officiaj 
transcript  of  the  statements  made  at  the 
meeting  is  not  required  and  the  Agency 
is  not  obligated  to  attend  the  meeting  or 
respond  to  comments  made  at  the 
meeting.  However,  it  is  expected  that 
the  meeting  will  lead  to  more  informed 
written  comments  submitted  to  thi* 
Agency,  and  it  may  aUo  result  in 
voluntary  revisions  in  the  permittee's 
modification  request 

The  "permittee's  compliance  history" 
will  be  made  available  to  the  public  as 
provided  in  S  270,42(b)(2I(vi].  The 
regulation  does  not  specifically  define 
what  would  constitute  a  "compliance 
history":  however,  it  should  be  designed 
to  give  the  public  a  sense  of  the  way  the 
facility  h;is  been  operated  during  the 
permit  term.  For  example,  the 
compliance  history  could  be  a  summary 
list  of  permit  violations,  dales  that  the 
violations  occurred,  and  whether  these 
violations  have  been  corrected.  It  would 
nnt  include  any  instances  where  the 
allegations  were  dismissed,  and  would 
nn(  contain  confidential  inspection 
reports  or  other  confidentidl  items  not 
found  in  the  public  record  (e.g..  iwnsilive 
information  pertaining  to  a  pending 
enfurcemenl  action). 

Onf;  Lommenter  recommended  that 
the  compliance  history  should  contain 
only  those  items  related  to  the  requested 
modification.  E1V\  disagrees.  The 


purpose  of  the  requirement  is  'o  provide 
the  public  an  opportunity  to  learn  the 
overall  record  of  the  permitted  facility. 
Restricting  the  requirement  to  items 
related  to  the  requested  modification 
(which,  in  any  case,  would  be  difficult  to 
define)  might  lead  to  the  omission  of 
significant  information  on  the 
company's  compliance  record. 

ii.  Deadltnes  for  Agency  Decisions. 
Section  270.42(b|(6)  contains  specific 
procedures  for  Agency  review  and 
approval  or  derual  of  Class  2 
modification  requests.  Under 
S  270.42(b)(6)(i),  the  Agency  must  make 
one  of  the  following  five  decisions 
within  90  days  of  receiving  the 
modification  request:  (i)  Approve  the 
request  wilh  or  without  changes;  |li) 
deny  the  request;  (lu)  dctettnine  that  the 
modification  request  must  follow  the 
procedures  for  Class  3  modifications: 
(iv)  approve  the  request  with  or  without 
changes,  as  a  temporary  authnnzation 
having  a  term  of  up  to  IflO  days;  or  (v) 
notify  the  permittee  that  il  will  make  a 
decision  on  the  request  within  30  days. 
If  the  pemiitting  Agency  notifies  the 
permittee  of  a  30-day  extension  for  a 
decision  (or.  if  it  fads  to  make  any  of  (he 
decisions),  it  must,  by  the  120th  day 
after  receiving  the  modification  request, 
make  one  of  the  following  decisions:  (i) 
Approve  the  request  with  or  without 
changes;  (ii)  deny  the  request  (iti) 
determine  that  the  modification  request 
must  follow  the  procedures  for  Class  3 
modifications:  or  (iv)  approve  the 
request  as  a  temporary  authorization  for 
up  to  180  days. 

In  addition.  $  270.42(b)(B)(vii)  allows 
the  Director  to  extend  indefinitely,  or  for 
a  specified  period  of  time,  the  deadlines 
for  action  on  a  Class  2  request  if  he  or 
she  obtains  the  written  consent  of  the 
permittee.  This  option  may  be  useful 
where  the  Director  requests  additional 
information  from  the  permittee  or  when 
the  permilfee  wishes  to  conduct 
additional  public  meetings.  This 
provision  is  unchanged  from  the 
proposal. 

If  the  Agency  fails  to  make  one  of  the 
four  decisions  listed  above  by  the  120th 
day.  the  activities  described  in  the 
modification  request,  as  submitted,  are 
authorized  for  a  period  of  160  days  as  an 
"automatic  authorization"  without 
Agency  action.  Al  any  lime  dunng  the 
term  of  the  automatic  authorization, 
however,  the  Agency  may  approve  or 
deny  the  permit  modification  request  If 
the  Agency  does  so.  this  action  will 
terminate  the  automatic  authorization.  If 
the  Agency  has  not  acted  on  the 
modification  request  within  250  days  of 
receipt  of  the  modification  request  |i.e.. 
50  days  before  the  end  of  the  automatic 
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authorization},  under  §  270.42(b)(6)(iv) 
the  permittee  must  notify  persons  on  the 
facility  mailing  list  within  seven  days. 
and  make  a  reasonable  effort  to  notify 
other  persons  who  submitted  written 
comments,  that  the  automatic 
authorization  will  become  permanent 
unless  the  Agency  acts  to  approve  or 
deny  it.  If  the  Agency  fails  to  approve  or 
deny  the  modification  request  during  the 
term  of  the  automatic  authorization,  the 
activities  described  in  the  modification 
request  become  permanently  authorized 
without  Agencj'  action  on  the  day  aficr 
the  end  of  the  term  of  the  automatic 
authorization.  (However,  if  the  owner/ 
operator  fails  to  notify  the  pubhc  when 
EPA  has  not  acted  on  an  automatic 
authorization  50  days  before  Us 
termination  date,  the  clock  on  the 
automatic  authorization  will  be 
suspended.  The  permanent 
authorization  will  not  go  into  effect  until 
50  days  after  the  public  is  notified.  Until 
the  permanent  authorization  becomes 
effective,  the  Agency  may  approve  or 
deny  the  modification  request  al  any 
time.  In  addition,  the  owner/operator 
will  be  subject  to  potential  enforcement 
aclion.)  This  permanent  authorization 
lasts  for  the  life  of  the  permit  unless 
modified  later  by  the  permittee  (under 
§  27042)  or  the  Agency  (under  S  270.41). 
This  procedure  for  automatic 
authorization  is  commonly  referred  to  ai 
the  "default"  provision. 

During  the  term  of  any  automatic 
authorization,  whether  it  was  a 
temporary  authorization  occurring  at 
day  120  or  a  permanent  authorization  at 
day  300.  the  newly  authorized  activities 
are  limited  to  those  described  in  the 
modification  request.  Furthermore,  the 
permittee  is  required  to  comply  with  all 
applicable  Part  265  standards  during  this 
term.  These  standards  would  be 
enforceable  by  EPA  or  an  authorized 
Stale,  and  any  deviation  from  them — 
even  if  the  deviation  was  explicitly 
described  in  the  modification  request — 
would  constitute  a  violation  of  Part  255, 
EPA  received  many  comments  on  the 
subject  of  automatic  authorizations- 
Many  of  the  commenlera  supported  the 
provision  as  proposed  on  September  23. 
1987.  citing  the  need  for  assurances  that 
certain  limited  changes  at  facilities  will 
not  be  precluded  by  failure  of  the 
permitting  agency  to  act  on  the 
modification  request  on  a  timely  basis. 

A  number  of  commenters  opposed  this 
default  provision,  primarily  because 
they  believed  that  al)  permit 
modifications  should  undergo 
affirmative  Agency  review  and  approval 
before  they  went  into  effect.  They 
argued  that  review  and  approval  by  a 
permit  writer  was  necessary  to  ensure 


tliat  the  permittee  in  fact  complied  wilh 
applicable  standards  and  provided  a 
significant  degree  of  protection  to  the 
public.  Several  commenters  agreed  that 
il  was  appropriate  to  impose  a  time  limit 
on  Agency  decisions  (e.g..  90  or  180 
days),  but  argued  that  the  concept  of  an 
automatic  authorization,  where  the 
Agency  had  not  acted  within  the  time 
period,  was  inappropriate 

EPA  acknowledges  these  concerns, 
but  it  continues  to  believe  that  the 
"default  provision"  is  a  critical  element 
in  its  new  permit  modification  scheme. 
Without  such  a  pro\ision.  the  regulated 
industry  will  have  no  assurance  that  the 
Agency  will  act  expeditiously  even  on 
relatively  limited  changes  that  are 
necessarj'  to  the  ongoing  operation  of  a 
facility  and  that,  in  many  cases,  would 
upgrade  pubUc  and  environmental 
protection.  Without  such  an  assurance. 
the  Agency  believes  that  it  will  be 
difficult  if  not  impossible  for  many 
facilities  to  manage  wastes  safely  and 
effectively  in  the  increasingly  complex 
world  of  hazardous  waste  management 

The  concept  of  automatic  approvals 
has  worked  well  in  olher  EPA  program.s. 
such  as  F.PAs  review  program  for  new 
chemicais  under  ihe  Toxic  Substances 
Control  Act.  This  experience  leads  FJ'A 
to  expect  benefits,  and  not  problems, 
from  the  automatic  approval  concept. 
Furthermore,  il  is  balanced  by 
significantly  strengthened  procedures 
for  public  participation.  EPA  believes 
(hat  automatic  authorization  for  Umited 
types  of  modifications  will  contribute  to 
a  more  effective  and  streamlined 
permitting  program. 

At  the  same  lime,  the  safeguards  built 
into  today's  rule  will  ensure  that  Class  2 
modifications  receive  sufficient  review 
and  that  risks  are  limited  under 
automatic  authorizations.  These 
safeguards  include:  (1)  Limitations  on 
the  types  of  modifications  that  can  be 
made  under  Class  2  procedures,  (2)  the 
Agency's  authority  to  reject  Class  2 
modification  requests  because  the 
applications  are  incomplete,  or  to 
require  that  they  undergo  Class  3 
procedures  (a  new  requirement  in  this 
final  rule).  (3)  the  fact  that  the  Agency 
hus  up  to  300  days  to  revoke  an 
automatic  authorization,  if  human  health 
or  environmental  concerns  are 
identified,  and  (4)  the  requirement  that 
activities  under  automatic 
authorizations  comply  with  Part  265 
requirements. 

As  noted  above,  these  safeguards 
include  one  significant  new  requirement. 
which  EPA  has  included  in  response  to 
commenters'  concerns  about  the  default 
provision.  Section  270.42(b)(6)  has  been 
amended  to  allow  the  Director  to 


determine  that  a  Class  2  modification 
request  should  instead  follow  the  Class 
3  modification  procedures.  The  Director 
may  make  this  determinaDon  by  the  90- 
day  deadline  (or  120-day  deadline,  if 
extended)  required  for  Class  2 
modifications,  provided  that  there  is 
significant  public  concern  about  the 
proposed  modification  or  if  he  believes 
that  the  nature  of  the  change  warrants 
the  more  extensive  procedures  of  Class 
3,  Therefore,  if  members  of  the  pubfic 
feel  strongly  that  a  Class  2  modification 
request  should  be  subject  to  the  Part  124 
approval  procedures  contained  in  Class 
3.  they  can  raise  this  issue  wilh  the 
Agency  during  the  comment  period  and 
express  the  reasons  why  the  Class  2 
process  is  not  appropriate  in  the 
particular  case. 

In  the  proposed  rule.  EPA  also 
solicited  comment  on  another  aspect  of 
the  automatic  authorization.  Under  the 
proposal,  a  temporary  automatic 
authorization  would  become 
/7ermone/)//y  authorized  if  the  Agency 
had  not  acted  by  day  300.  In  contrast, 
however,  if  the  Agency  issued  a 
temporary  authorization  by  day  120. 
there  was  no  provision  for  an  automatic 
authorization  if  the  Agency  then  failed 
to  make  a  final  decision  by  the  end  of 
the  temporary  authorization.  EI'A 
requested  comment  on  this  seemingly 
inconsistent  provision.  Commenters 
expressed  concern  that  at  the  end  of  the 
IBO-day  temporary  authorization  period 
Ihe  modification  is.  in  effect. 
automatically  denied  if  the  Agency 
failed  to  take  action  to  approve  or  deny 
the  request.  Commenters  urged  EPA  to 
apply  the  permanent  authorization 
default  at  Ihe  conclusion  of  Agency- 
issued  temporary  aulhorizations.  EPA 
agrees  with  these  comments,  and  has 
incorporated  such  a  provision  in 
§  270.42(b)(6)  (iv)  and  (vj. 

Because  of  this  change,  it  was  also 
necessary  to  make  some  minor 
conforming  changes  to  the  language  in 
§  270.42(b)(6)(iv)  regarding  the 
permittee's  notice  to  the  public  about 
the  possibility  of  a  permanent  default- 
The  notice  is  triggered  if  the  Agency  has 
not  made  a  final  decision  by  the  date  50 
days  before  the  end  of  the  facility's 
automatic  temporary  or  Agency-issued 
temporary  authorization.  Today's 
language  has  the  same  result  as  the 
proposal  (which  specified  that  the  notice 
be  triggered  at  day  250),  but  it  also 
accounts  for  those  situations  where  a 
temporary  authorization  is  issued  before 
day  120  (e.g..  a  temporary  authorization 
issued  on  day  90).  This  change  will 
assure  that  the  public  receives  a  50-day 
adv'ance  notice  of  a  possible  permanent 
authorization  via  the  default 
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mechanism.  It  ia  imporldnl  ro  ensure 
thai  members  of  the  public  have 
sufTlcjent  advance  notice  of  a  polenlidl 
permanent  authonzalion  so  that  ihey 
wiil  have  ample  opportunity  lo  press  the 
permitting  Agency  for  action  to  avoid  a 
decision  by  default.  This  time  penod 
Rives  the  Agency  enough  time  to  act  in 
response  to  comments  before  the 
permanent  authonzalion  occurs. 

Several  commenlers  also  argued 
against  the  Class  2  procedures  because 
of  iheir  resource  implications.  One 
commenter.  for  example,  contended  that 
the  procedures  will  strain  EPA  or  slate 
resources  because  they  will  require 
extensive  rtfview  time  for  low  priority 
modificJiions.  EPA  disagrees  with  this 
comment.  Class  2  modiricaliona 
represent  a  restricted  category  of 
changes,  which  should  generally  require 
a  limited  commitment  of  Agency 
resources  to  review.  The  major  difficulty 
the  Agency  would  have  in  meeting  the 
120-day  deadline  would  be  in  situations 
where  the  facility  owner  or  operator  had 
not  provided  complete  information;  in 
these  cases,  the  Agency  has  the 
aulhonly  lo  deny  the  request  Similarly, 
in  controversial  cases  the  Agency  has 
the  authority  to  require  Class  3 
procedures. 

Another  commenter  argued  that  there 
may  be  an  incentive  for  permittees  lo 
overload  the  system  with  many  permit 
modificatJon  requests  in  the  hope  that 
they  wouid  be  automatically  authorized 
EPA.  however,  does  not  believe  that  this 
concern  outweighs  the  benefits  of  the 
approach  in  today's  rule.  In  the  first 
place,  the  rule  provides  significant 
disincentives  for  such  a  strategy  by  an 
owner  or  operator.  The  information 
requirements  of  Part  270  will  discourage 
less  than  senous  requests.  Furthermort. 
under  Class  2  procedures,  the  Agency 
can  terminate  an  automatic 
aulhonzation  even  after  it  has  gone  into 
effect,  up  lo  day  300  of  the  review. 
Therefore,  facilities  hoping  lo 
overwhelm  the  Agency  with  a  large 
number  of  modification  requests  should 
recognize  that  the  Agency  would  have 
almost  a  year  to  act  on  them,  and  that 
the  disruption  couJd  be  significant  if  a 
temporary  authonzation  were  revoked 
after  the  facility  change  had  already 
been  made  Finally.  EPA  is  convinced 
that,  if  facilities  confine  Class  2 
modification  requests  to  legitimate  Class 
2  modifications  and  provide  all  the 
required  information,  it  will  be  able  to 
keep  up  with  the  work  load.  Where 
facilities  do  not  meet  the  Class  2 
requirempnls.  the  Agency  wtU  deny  the 
request. 

EPA  also  received  comments  on  the 
standdrds  thai  should  apply  lo  facility 


modifications  dunng  an  automatic 
aulhonzation.  The  proposal  required 
compliance  with  the  Part  265  standartjs 
at  a  minimum,  and  wiih  Part  264  to  the 
extent  practicable.  Many  commenlers 
asserted  that  the  self-implemenlmg 
nature  of  Part  265  is  appropriate  in  these 
circumstances  where  the  Agency  has 
not  made  changes  to  the  permit 
conditions  EPA  agrees  with  these 
comments,  and  upon  further 
consideration  is  changing  the 
appropriate  references  in  today  s  rule  to 
require  compliance  with  Part  265  only, 
in  order  to  mmimize  any  possible 
confusion  that  could  occur  from  a 
permillee  trying  to  judge  wh-fii  Part  264 
standards  are  "practicable    m  his 
81 1  ua  lion. 

iii.  Preconstruction.  The  proposed  rule 
allowed  the  facility  owner/operator  to 
perform  any  consiruclion  necessary  tu 
implement  a  Oass  2  change  before  the 
modification  request  is  granted  A 
number  of  Stale  and  industry 
commenlers  supported  the 
preconstruction  provision,  saying  that  it 
will  speed  implementation  of  Class  2 
modifications,  and  allow  Hexibility  lo 
plan  and  schedule  activities  before 
approval  is  granted,  ffnwever.  several 
commenlers  opposed  the  idea  since  they 
believed  that  the  permitting  Agency 
would  be  less  inclined  to  deny  a 
modiHcatton  that  had  aiready  been 
constructed. 

EPA  believes  thai  preconsl ruction  by 
the  permillee.  as  allowed  under  the  final 
rule,  will  not  influence  the  permitting 
Agency's  decision.  Because  of  the 
limited  nature  of  Class  2  modifications 
and  the  need  for  flexibility  in 
maintaining  permits,  preconstructiun 
will  be  allowed  for  this  category  of 
modification.  However,  in  ortler  lo 
balance  these  needs  with  the  concerns 
expressed  by  commenlers.  the 
preconstruction  provision  in  today's 
final  rule  has  been  subslantiaUy 
modified.  [See  |  270.42(bK9) )  The  date 
ihal  construction  can  begin  has  bcwn  set 
al  eo  days  after  submission  of  the 
modification  request,  unless  the  Director 
establishes  a  difTerenl  dale.  In  contrast 
the  proposal  wouid  have  allowed 
construction  immediately  after  the 
request  was  submitted.  The  new 
delayed  construction  dale  allows  lime 
for  Agency  and  public  review  of  the 
modification  design,  so  that  if  the  public 
raises  concerns  dunng  the  public 
comment  penod  or  if  the  Agency  is 
likely  lo  deny  or  change  the  request,  the 
permittee  can  be  informed  prior  to 
construction. 

The  second  aspect  of  today's 
preconstruction  provision  allows  the 
Director  to  establish  a  preconstruction 


date  of  more  than  60  days  after 
application  submission.  This  flexibility 
is  needed  for  several  reasons  First 
siluatiurs  may  anse  thai  warrant  design 
changes  in  the  permittee's  proposal,  and 
the  Director  should  be  able  lo  postpone 
all  or  part  of  Ihe  construction  unlit  the 
final  design  is  approved  (although  this 
should  be  infrequent  given  Ihe  limited 
scope  of  Class  2  modificatinns]  Another 
reason  for  the  permitting  Agency  lo  be 
able  to  delay  consiniction  stems  from 
the  new  provision  in  today  s  rule  that 
would  a  low  the  Director  to  delermine 
that  a  Class  2  request  should  instead 
follow  the  Class  3  procedures  (See 
•ibove  preamble  discussion  )  Since  there 
is  no  preconstruction  allowed  wiih  a 
Class  3  modification,  and  since  Ihe 
public  has  60  days  lo  cummeni  and 
retjuest  that  the  permittee  s  proposal 
follow  the  Class  3  procedures,  the 
Director  may  nul  know  by  ihe  60lh  day 
whether  there  is  sufficient  meni  to 
require  the  Class  3  procedures  for  the 
modificslion  instead  of  Class  2  In  such 
cases,  the  Director  needs  the  ability  lo 
inform  ihe  permittee,  by  day  60.  Ihal 
construction  should  be  delayed 
The  proposed  preconstruction 
provision  was  intended  tu  allow 
expedited  implementation  of  Class  2 
modifications.  Today  s  mle  still  meets 
that  ob(ective.  Permittees  can  perform 
many  acliviliea  pnor  lo  Ihe  construction 
dale,  including  Prepar-dtiun  of  detailed 
design  drawings,  arrungmg  int 
etjuipmenl  delivery,  mnking  contractual 
arrangements  for  construction,  elc 
Additionally,  if  construction  begins  soon 
afler  the  60th  day,  in  mosl  cases  the 
permittee  should  be  ready  lo  operate  the 
modified  portion  at  Ihe  ('jcility  ^y  the 
time  the  Class  2  request  is  approved. 
Finally,  in  any  case  where  consiruclion 
occurs  pnor  to  final  Agency  action.  Ihe 
permittee  assumes  Ihe  nsk  that  Ihe 
request  will  be  denied  or  changed. 

"S  Class  3  Modifications 

Class  3  modifications  cover  changes 
that  substantially  slier  Ihe  facility  or  its 
operations.  Generally,  they  include 
increases  in  Ihe  facility  s  land-based 
treatment  storage  or  disposal  capacity: 
increases  of  more  than  25  percent  m  the 
facility  8  non-land-based  treatment  or 
storage  capacity:  authonzation  lo  treat 
store,  or  dispose  of  was'es  not  listed  in 
Ihe  permit  that  require  changes  m  unit 
design  or  management  practices, 
substantial  changes  lo  landfill,  surface 
impoundment  and  waste  pile  liner  and 
leachate  collection/delection  ftyslems: 
and  substantial  changes  to  the  ground- 
water monitoring  systems  or  manerator 
operating  conditions.  The  specific 
modifications  that  fall  into  Class  3  are 
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identified  in  Appendix  I  to  40  CFR  Part 
270  and  discussed  more  fully  in  Section 
IV  C  of  this  preamble. 

Since  Class  3  modifications  involve 
substantial  changes  to  faality  operating 
conditions  or  waste  management 
practices,  they  should  be  subject  to  the 
same  review  and  public  participation 
procedures  as  permit  applications  The 
specific  procedures  for  Class  3 
modifications  are  at  40  CFR  270.421cl. 

The  first  steps  in  Ihe  application 
procedures  for  Class  3  modifications  are 
similar  to  the  procedures  for  Class  2. 
Under  §  270,42jc)[l).  the  permittee  must 
submit  a  modification  request  lo  the 
Agency  indicating  the  change  to  be 
made  to  the  permit  identifying  the 
change  as  a  Class  3  modification; 
explaining  why  the  modification  is 
needed;  and  providing  applicable 
information  required  by  40  CFR  270.13 
through  270.21.  270.62,  and  270.63  Aa 
with  Class  2  modifications,  the 
permittee  is  encouraged  to  consult  with 
the  Agency  before  submitting  the 
modification  request. 

Section  270.42(c)l2t  requires  the 
permittee  lo  notify  persons  on  the 
facility  mailing  list  and  local  and  Stale 
agencies  at>out  the  modification  request. 
This  notice  must  occur  not  more  than  7 
days  before  the  dale  of  submission  nor 
more  than  7  days  after  the  date  of 
submission.  The  notice  must  contain  the 
same  information  as  the  Class  2 
notification,  including  an  announcement 
of  a  public  informational  meeting  The 
meeting  would  be  held  no  fewer  than  15 
days  after  Ihe  notice  and  no  fewer  than 
15  days  Iwfore  the  end  of  the  comment 
penod. 

Finally,  after  the  conclusion  of  the  60- 
day  comment  period,  the  permitting 
Agency  then  initiates  the  permit 
issuance  procedures  of  40  CFR  Part  124 
for  Ihe  Class  3  modification  Thus,  the 
Agency  will  prepare  a  draft  permit 
modification,  publish  a  notice  allow  a 
4S-day  public  comment  period  on  the 
draft  permit  modification,  hold  a  public 
hearing  on  the  modification  if  requested 
and  issue  or  deny  the  permit 
modification  In  addition,  the  Agency 
will  consider  and  respond  to  all  wntten 
comments  received  by  the  Agency 
durmg  the  60-day  public  comment 
period  as  il  conducts  the  activities 
required  by  Part  124 

In  Ihe  September  23  notice.  EPA 
proposed  procedures  for  a  second  public 
meeting,  which  would  be  held  at  the 
owner  or  operator's  discretion.  EPA 
received  several  comments  objeclmg  to 
the  requirements  prescnbing  how  the 
second  meeting  would  be  conducted 
(e.g..  use  of  a  neutral  facihtator). 
particularly  since  the  meeting  was 
voluntary  (i.e..  the  permittee  could 


decide  not  to  hold  the  meeting  at  all).  In 
consideration  of  these  comments,  the 
Agency  has  dropped  the  reference  lo  a 
second  meeting  in  the  Class  3  process. 
The  purpose  of  today's  rule  is  to  specify 
ihe  minimum  requirements  that  must  be 
followed  for  a  Class  3  modification. 
Additional  acliviiies  beyond  those 
contained  in  today's  rule  (e.g..  additional 
public  meetings)  may  take  place.  In  fact 
EPA  encourages  frequent  and  early 
communications  between  the  permittee 
and  interested  local  citizens  lo 
informally  adckess  and  resolve  issues 
these  parties  may  have  However,  it  is 
inappropriate  to  prescribe  how  such 
voluntary  aclivities  must  be  conducted. 

EPA  received  very  few  additional 
comments  on  the  proposed  Class  3 
procedures  One  commenter  wanted  a 
provision  for  aulomalic  authonzation  in 
the  absence  of  Agency  decisions  on 
Class  3  mortifications.  EPA  declines  lo 
do  this  because  Class  3  modifications 
may  have  a  significant  effect  on  human 
health  and  the  environment  if  Ihe 
appropriate  permit  conditions  based  on 
Part  284  standards  are  not  developed 
prior  to  actual  implementation.  This 
situation  is  unlike  thai  for  Class  2 
modifications,  which  are  more  limited  in 
their  potential  to  adversely  impact 
human  health  and  the  environment 

4  Other  Permit  Modifications 

Although  EPA  hfls  sought  lo  provide  a 
complete  list  of  possible  permit 
modifications  and  their  classifications  in 
Appendix  I.  there  will  undoubtedly  be 
permit  modification  requests  thai  are 
not  included  in  Appendix  I  Therefore. 
EPA  today  is  establishing  procedures 
that  permittees  can  use  under 
}  270.42(d)  where  a  permittee  wishing  to 
make  a  permit  modification  not  included 
in  Appendix  I  can  submit  a  Class  3 
modification  request  or  altemalively 
ask  the  Agency  for  a  determination  that 
Class  1  or  2  modification  procedures 
should  apply  In  making  this 
determination,  the  Agency  will  consider 
the  similarity  of  the  requested 
modification  to  modifications  listed  in 
Appendix  I.  and  will  also  apply  the 
general  definitions  of  Class  1.  2.  and  3 
modifications  It  should  be  noted  thai 
EPA  intends  to  monitor  decisions  by 
permitting  authorities  (both  EPA 
Regional  offices  and  authorized  States) 
on  modification  request  classifications 
and  will  penodically  amend  Appendix  I 
of  this  regulation  to  include  new 
classifications 

Several  commenlers  supported  this 
proposed  approach.  Others  staled  thai 
there  should  be  a  specified  lime  limit  on 
the  Agency  8  classificalion 
determination.  EPA  disagrees  because 
the  determinations  may  be  vaned  m 


nature  and  complexity.  Also,  since  the 
decisions  may  someumes  be 
precedential,  consultations  among 
authonzed  Stales  EPA  Regional  offices 
or  EPA  headquarters  may  be  necessary 
The  Agency  is  committed  to  making  a 
speedy  decision  for  these  classifications 
but  believes  that  a  deadline  wii!  not  be 
t>eneficial  in  these  circumstances. 
Therefore,  EPA  has  decided  not  to  set  a 
lime  limit  for  deasions  of  modifications 
classifications. 

When  the  permiUee  chooses  lo 
request  a  classification  determination 
instead  of  following  the  Class  3  process. 
then  he  or  she  should  not  iniliale  the 
formal  modification  review  procedures 
until  the  Agency  has  decided  on  the 
appropnale  clasfiificalion.  Otherwise, 
there  may  be  confusion  among  the 
public  concerning  which  process  is 
being  followed  Furthermore,  the 
deadlines  for  Agency  decisions  in  the 
Cla.ss  2  process  will  not  begin  until  after 
the  Agency  has  decided  that  the  Class  Z 
procedures  are  appropnale  for  the 
modification  and  the  permittee  then 
proceeds  in  accordance  with  \  270  4;!!  bl 
In  any  case,  it  should  not  take  long  for 
the  permitling  Aeency  to  assign  a 
classification  to  the  modification 
request 

The  proposal  provided  that  the 
Agency  would  notify  persons  on  the 
facility  mailing  hsi  after  making  a 
determination  on  an  unclassified 
change,  and  thai  the  public  and  the 
permiHee  would  have  the  nghl  lo  apperti 
the  decision.  EPA  is  not  adopting  these 
provisions  m  today's  nile.  as  discussed 
m  section  IV.B-6  of  the  preamble. 

5,  Temporary  Authonzations 

Todays  rule  provides  the  Agency 
with  the  aulhonly  to  grant  a  permittee 
temporary  aulhonzation,  wTthcul  pnor 
public  notice  and  comment  to  conduct 
aclivities  necessary  lo  respond  promptly 
to  changing  cxmdilions.  (See  I  270  42(e)  1 
It  is  expected  that  temporary 
authorizations  will  be  useful  in  the 
following  two  situations:  (H  To  address 
a  one-time  or  short  term  activity  at  a 
facility  for  which  the  fuil  permil 
modification  process  is  inappropriate:  or 
(2)  to  allow  a  facility  to  initiate  a 
necessary  activity  while  its  permit 
modification  request  is  undergoing  the 
Class  2  or  3  review  process. 

An  Agency-issued  temporary 
authonzalion  may  be  obtained  for 
activities  that  are  necessary  lo:  (i) 
Facilitate  timely  implementation  of 
closure  or  corrective  action  activities: 
|ii)  allow  treatment  or  storage  in  tanks 
or  containers  of  restncled  wastes  in 
accordance  with  Part  266  (m)  avoid 
disrupting  ongoing  waste  management 
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activities  at  the  permittees  facility:  (iv) 
eodble  the  permittee  to  respond  to 
changes  in  the  types  or  quantities  of 
wastes  beiHR  manaped  under  the  facility 
permit,  or  Iv)  carry  out  other  changes  to 
protect  human  health  and  the 
environment.  Temporary  authorizations 
can  be  granted  for  any  Class  2 
modification  that  meets  these  criteria,  or 
for  a  Class  3  modification  that  is 
necessary  to:  |ij  Implement  corrective 
action  or  closure  activities;  (ii)  allow 
treatment  or  storage  m  tanks  or 
containers  of  restricted  waste;  or  [ill) 
provide  improved  management  or 
treatment  of  a  waste  already  listed  in 
the  permit,  where  necessary  to  avoid 
disnjption  of  ongomg  waste 
management,  allow  the  permittee  to 
respond  to  changes  in  waste  quantities, 
or  carrv'  out  other  changes  to  protect 
human  health  and  the  environment.  A 
temporary  authorization  will  be  valid  for 
a  penod  of  up  to  180  days.  The  term  of 
the  temporary  authonzation  will  begin 
at  the  time  of  its  approval  by  the 
Agency,  or  at  some  specified  effective 
dale  shortly  after  the  time  of  approval. 
The  authorized  activities  must  be 
completed  at  the  end  of  the 
authonzation. 

Several  commenters  responded  on  the 
subject  of  temporary  authonzahons. 
Several  supported  the  approach 
contained  in  the  proposal,  citing  the 
beneficial  flexibility  to  change  certain 
facility  operations  with  no  adverse 
effect  to  human  health  or  the 
environment. 

Two  other  commenters  supported  the 
use  of  temporary  authorizations,  but  for 
more  restncted  uses  (eg  .  for  on-site 
wastes  only  or  for  unexpected  situations 
only).  One  commenter  was  generally 
opposed  because  of  a  lack  of  public 
comment  and  hearings.  EPA  disagrees 
because  the  use  of  temporary 
authorizations  is  allowed  only  for 
specified  purposes,  which  are  intended 
to  improve  the  management  of 
hazardous  wastes  or  respond  to  a 
critical  situation.  The  Agency  will  have 
the  authonty  to  deny  any  requests 
which  are  not  protective  of  human 
health  and  the  environment  or  do  not 
meet  the  criteria  for  a  temporary 
authorization.  Also,  as  discussed  below, 
the  permittee  must  notify  persons  on  the 
facility  mailing  list  about  the  temporary 
authonzation  and  must  comply  with  Part 
264  standards  for  its  duration. 

The  proposal  would  not  have  allowed 
temporary  authorizations  for  periods  of 
less  than  90  days.  In  today's  final  rule, 
however,  EPA  has  eliminated  this 
minimum  length  to  provide  that  the  term 
of  a  temporary  authorization  may  be  for 
any  penod  up  to  180  days.  Although  two 


commenters  supported  the  proposed 
minimum  length.  EPA  is  making  today's 
change  for  two  reasons. 

First,  the  minimum  specified  period  nf 
90  days  seemed  arbitrary  and  would 
iikeiy  result  in  restricting  the  Agency's 
Flexibility  lo  allow  Facilities  to  respond 
to  temporary  situations.  For  example,  if 
the  Agency  believed  that  there  was  good 
cause  to  authorize  a  facility  to  conduct  a 
particular  activity  without  a  permit 
modification  but  that  (he  task  should  be 
completed  within  30  days  under  the 
proposal,  the  Agency  would  be  hmited 
to  approving  the  activity  for  90  days  or 
denying  the  request.  Given  that 
temporary  authorizations  were 
developed  to  allow  a  rapid  response 
without  the  hmitations  of  a  formal 
permit  modification,  to  set  an  arbitrary 
minimum  duration  would  be  needlessly 
restrictive  and  likely  counterproductive 

Second,  the  duration  of  a  temporary 
authorization  under  proposed  9  270.42(e) 
(i.e.,  90  to  180  days)  was  inconsistent 
with  the  temporary  authorization  which 
may  be  granted  by  the  Agency  at  day  90 
or  120  m  the  Class  2  process  which  can 
be  granted  for  1  to  180  days  (see 
5  270.42(b)16)(i)(D)).  The  different 
treatment  of  these  temporary 
authorizations  could  lead  to  confusion. 

The  criteria  in  the  final  rule  for 
approval  of  temporary  authonzutions 
under  S  270.42(e)(3)  are  the  same  as 
proposed  on  September  23. 1987  except 
for  two  changes.  First,  in  response  lo 
several  requests  by  commenters,  EPA  is 
adding  a  specific  provision  for  the 
storage  and  treatment  of  wastes  subiect 
to  the  land  disposal  restrictions  of  Part 
268.  This  will  give  the  regulated  industry 
the  Flexibility  lo  treat  and  store 
restricted  wastes  m  tanks  and 
containers,  while  the  permit 
modification  process  is  conducted.  The 
Agency  believes  that  there  was 
sufficient  flexibility  to  approve  these 
changes  as  a  temporar>'  authorization 
under  the  proposed  criteria,  however. 
commenters  wanted  an  assurance  that 
the  activities  allowed  under  the  recently 
promulgated  minor  modification 
provision  in  S  270.42(pl — which  will  be 
eliminated  with  today's  new 
modification  process— will  be  eligible 
for  a  temporary  authonzation  under  the 
new  system.  Therefore,  these  activities 
involving  restncted  wastes  are 
specifically  endorsed  for  temporary 
authonzations  in  new 
§  2ro.42(e)(3){ii)(B). 

In  a  second  change.  EPA  decided  not 
to  retain  the  proposed  temporary 
authorization  provision  for  management 
of  newly  regulated  waste.  Instead. 
management  of  such  waste  is  addressed 
solely  under  $  270.42(g).  Although  some 


commenters  suggested  keeping  both 
alternatives,  other  commenters  believed 
that  the  special  procedure  for  new 
wastes  in  9  270.42(g)  is  generally  more 
appropriate.  EPA  believes  that  it  is 
preferable  to  have  a  single  procedure  for 
addressing  newly  regulated  wastes,  and 
agrees  that  9  270.42(g)  is  more 
appropriate  since  it  is  designed 
specifically  for  that  situation.  (See 
preamble  discussion  in  Section  IV.B.7.) 

Section  270.42(e)  (2)  through  (4)  details 
the  procedures  for  granting  temporary 
authorizations.  Under  these  procedures, 
the  permittee  must  submit  to  the  Agency 
a  request  for  a  temporary  authorization 
describing  the  activities  to  be 
conducted,  explain  why  the  temporary' 
authorization  was  necessary;  and 
provide  sufficient  information  to  ensure 
compliance  with  Part  264  standards.  In 
addition,  the  permittee  would  be 
required  to  notify  all  persons  on  the 
facility  mailing  list  and  local  and  State 
agencies  about  the  temporary 
authorization  request  within  seven  days 
of  the  request. 

Section  270.42(e)(3)  requires  the 
Agency  to  approve  or  deny  the 
temporary  authorization  as  quickly  as 
practical.  To  approve  the  authorization. 
the  Agency  must  find  that  the  request 
meets  the  criteria  for  a  temporary 
authorization.  It  should  be  noted  that 
today's  rule,  like  the  proposal,  requires 
compliance  with  Part  2W  for  Agency- 
initiated  temporary  authonzations.  This 
is  because  the  procedures  for  obtainuig 
such  an  authorization  provides  for 
Agency  review  of  the  permittee's 
request  and  an  affirmative  Agency 
action  to  approve  the  conditions  of  the 
authonzation.  Therefore,  an  Agency 
permit  writer  will  be  involved  in 
establishing  the  appropnate  operating 
conditions  based  on  the  Part  264 
standards.  This  is  in  contrast  lo  the 
automatic  temporary  authorizations 
(discussed  in  Section  IV  B  2.ii  above) 
where  Part  265  standards  are  more 
appropriate  since  there  are  no  Agency- 
prescnbed  site  specific  conditions 
developed. 

A  denial  of  a  temporary  authorization 
request  would  not  prejudice  action  on 
any  concurrent  modification  request. 
The  denial  only  means  thai  the  activities 
contemplated  by  the  permittee  were  not 
eligible  for  a  temporary  authonzation. 
The  request  could  still  be  acceptable  as 
a  permit  modification. 

In  today's  final  rule,  EPA  has  modified 
the  language  in  5  270.42(e)(4)  from  the 
proposal  As  proposed,  §  270.42(c)l4}(i) 
required  the  owner  or  operator  to  submit 
a  "complete  modification  request " 
withm  60  days  of  obtaining  a  temporary 
authorization.  This  provision  assumed 
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there  would  be  circumstances  where  the 
permittee  might  not  have  time  to  provide 
all  the  material  required  under  Part  270 
(e.g..  changes  to  closure  plans  or  training 
plans]  prior  to  issuance  of  the  temporary 
authorization. 

Several  commenters  disagreed  with 
this  proposal,  pointing  out  that  in  many 
cases  a  tcmporur>'  authonzation  could 
address  a  short-term  or  one-time 
situation,  and  would  not  require  a 
permanent  modification  to  the  permit 
and  submission  of  all  the  Part  270 
information.  EPA  agrees  with  these 
lommenters.  and  finds  the  60-day 
deadline  unnecessary,  particularly  since 
§  270-42(e)l3)|i)  requires  the  permittee  to 
demon.strale  in  his  or  her  request  that 
the  Part  264  standards  will  be  achieved 
Thus,  the  Director  should  have  all 
iniormation  necessary  prior  to  a 
u^mporary  authorization  decision.  In 
cases  where  some  additional  minor 
irdormatioD  is  needed,  the  Director 
could  make  the  authorization 
conditional  on  the  submission  of  this 
information  on  an  appropriate  schedule, 
The  proposal  allowed  the  renewal  of  a 
temporary  authonzation  (§  270.42  (e)(1) 
and  (e)(4)(iij)),  if  the  permittee  initialed 
the  Class  2  or  3  process  for  a  permit 
modification.  Todays  rule  modifies  and 
clarifies  these  provisions.  As  required  in 
§  270.42(e)(4)  today,  a  temporary 
authorization  cannot  be  reissued  except 
through  the  following  procedures.  First. 
the  permittee  must  initiate  the 
dppropnate  Class  2  or  3  modification 
process  for  the  activity  covered  in  the 
temporary  authorization.  In  addition,  for 
a  Class  2  modification,  any  extension  of 
the  activity  approved  in  the  temporary 
authorization  must  take  place  under 
Class  2  procedures.  Finally,  for  a  Class  3 
modification,  the  Director  may  extend 
the  temporary  authorization  if 
warranted  to  allow  the  authorized 
activity  to  continue  while  Class  3 
procedures  are  completed 

The  result  of  today's  change  for  a 
temporary  authorization  that  is 
concurrently  undergoing  the  Class  2 
review  is  to  set  a  limit,  generally,  of  300 
days  for  operation  under  the  temporary 
authorization.  The  proposal  would  have 
allowed,  in  extreme  cases,  up  to  540 
days  of  temporary  authorization  before 
a  final  Agency  decision  was  required. 
(For  example,  a  280-day  authonzation, 
reissued  for  a  second  180-day  period, 
and  then  the  Director's  decision  per 
§  270.42(e)(4)(ii)  to  issue  an  additional 
authorization  of  180  days.)  These 
change.s  were  made  in  response  to 
commenters.  who  requested  a  shorter 
and  clearer  schedule  for  Agency 
decisions  on  Class  2  changes  subject  to 
temporary  authorizations.  EPA  agrees 


with  these  comments,  and  maintains 
that  Class  2  changes  should  be  reviewed 
rapidly  and  incorporated  into  the  permit 
as  a  modificatioa  It  is  not  appropriate 
for  these  decisions  lo  be  postponed  for 
up  to  a  year  and  a  half.  For  these 
reasons,  today's  rule  does  not  allow 
extension  of  a  temporary  authorization 
for  a  Class  2  activity,  except  through  the 
Class  2  procedures  that  are  leading  to  an 
Agency  decision  on  the  modification 
request. 

For  Class  3  modifications,  the  renewal 
of  the  temporary  authorization  is  at  the 
discretion  of  the  Director  if  he  or  she 
beheves  that  it  is  appropnate  for  the 
activities  lo  continue  while  the  Class  3 
modification  process  is  completed.  In 
most  cases  it  will  be  difficult  to 
complete  the  Class  3  process  in  the  180 
days  allowed  for  the  temporary 
authorization,  since  there  will  be  at  least 
105  days  of  public  comment  (60  days  for 
comment  on  the  applicant's  modification 
request  and  45  days  for  comment  on  the 
draft  permit  modification  prepared  by 
the  Agency),  as  well  as  one  or  more 
public  meetings  and  a  public  hearing,  if 
requested.  Therefore,  today's  rule 
allows  the  extension  of  a  Class  3 
temporary  authorization  for  an 
additional  180  days,  for  a  maximum  of 
360  days  However,  this  would  be 
ailowetd  only  if  the  facility  is  proceeding 
toward  a  Class  3  modification. 

In  summary,  the  Agency-issued 
temporary  authorization  mechanism 
provides  a  reasonable  balance  between 
the  public's  ripht  to  be  informed  of  and 
comment  on  activities  at  permitted 
hazardous  waste  facilities  and  the 
facility  ovsmer/operator's  need  to 
implement  certain  chanfipf  rapidly. 
More  generally,  the  temporary 
authorization  procedure  will  provide 
important  flexibiUty  to  permitted 
hazardous  waste  facilities  withotit 
siiCTifice  to  public  health  or  the 
environment,  iiecause  temporary 
authonzations  are  desifined  specifically 
for  activities  necessary  to  improve 
management  of  hazardous  waste  or  to 
conduct  timely  closures  and  rorrecbve 
actions,  this  authonty  should  actually 
reduce  risk  and  promote  safe  handling 
of  wastes.  For  this  reason.  EPA  believes 
that  the  temporary  authonz^ilion 
procedure  will  be  of  benefit  to  the 
regulated  indusiry,  regulating  agencies, 
and  the  public. 

6.  Notification  Requirements  and  Permit 
Modification  Appeals 

Under  today's  rule,  the  Director  will 
notify  persons  on  the  facility  mailing  list 
and  appropnate  state  and  local 
government  agencies  within  10  days  of 
any  decision  to  grant  or  deny  a  permit 
modification  request  (except  for  Class  1 


modifications  and  temporary 
authonzaUons).  lS*?e  i  270.42(f).)  Such 
notification  will  also  be  given  within  10 
days  after  a  Class  2  automatic 
authorization  takes  effect.  The  permit 
appeal  procedures  of  40CFR  124.19 
dpply  to  the  Director's  decision  to  grant 
or  deny  a  Class  2  or  3  permit 
modification  request  and  to  Class  2 
automatic  authonzaiions.  For  Class  1 
modifications.  temporar>'  authorizations, 
and  classification  determinations,  the 
appeal  procedures  of  Part  124  do  not 
apply,  although  m  many  cases  there  are 
opportunities  to  seek  a  change  yi  the 
modification  or  authonaation.  as 
discussed  in  more  detail  t»elaw. 

The  proposal  provided  that  the 
Agency  would  notify  persons  on  the 
facility  mailing  iist  after  making  a 
determination  on  an  unclassified 
change,  after  approving  a  Class  1 
modification  (when  pnor  approval  is 
needed),  and  after  >4ranting  a  temporary 
authonzation.  However,  EF'A  received  a 
number  of  comments  from  slate 
agencies  and  industry  arguing  that  there 
are  loo  many  required  nobces  in  the 
proposal,  and  that  numerous 
notifications  add  complexity  to  the 
process  and  divert  Agenc>'  resources  to 
administrative  tasks  instead  of  to 
protection  of  the  environment.  EPA 
agrees  with  this  comment  for 
notifications  of  temporary 
authorizations,  classification 
determinations,  and  Class  1  approvals. 
In  the  case  of  Agency  classification 
determinations,  there  will  be  subsequeni 
public  notification  of  the  proposed 
changes  as  the  facility  proceeds  with  its 
modification  request-  The  public  will  be 
able  to  raise  concerns  at  that  time  if 
they  believe  that  the  modification 
request  has  been  incorrectly  classified 
For  these  reasons.  EPA  beheves  tiial  the 
notice  regarding  a  classification 
determination  would  be  redundant,  and 
therefore  is  not  adopting  it  in  today's 
rule. 

For  Gass  1  modifications,  the 
permittee  is  required  to  provide  notice 
of  the  change  to  persons  on  the  facility 
mailing  list  withm  90  days,  including 
those  cases  where  pnor  Director 
approval  is  required.  (See 
§  27a.42(a)|ll(ii)-)  The  proposal  would 
have  also  required  that  the  Agency  send 
a  notice  of  its  decision  to  the  facility 
mailing  list  for  a  Class  1  modification 
that  required  pnor  Agency  approval. 
EPA  believes  that  there  i?  no  need  for 
;he  Agency  to  mad  such  a  notice  since- 
the  permittee  will  be  sending  a  similar 
notice.  Two  ooiifiGations  regarding  a 
single  Class  1  modification  would  be  a 
duplication  of  effort  and  couid  also  be 
confusing  to  people  on  the  mailing  list. 
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For  Ihese  reasons.  EPA  has  eliminated 
ihe  redundant  Agency  notice  for  Class  1 
modificalion  determinations  in  Ihe  Rnal 
rule. 

For  Agency-issued  temporary 
Hathorizations.  a  notice  is  sent  to 
pe.'sons  on  the  facility  mailing  list  and  to 
appropriate  eovemment  agencies  within 
-  days  of  !hp  facility  s  request  Thus. 
there  18  opportunity  for  the  public  to 
express  its  concerns  to  the  permitting 
aaency  regarding  the  facility's 
application  Since  many  temporary 
authorizations  will  be  of  short  duration 
(a  few  weeks  to  si.\  months),  a  single 
notice  of  the  activity  should  be 
sufficient.  If  Ihe  activity  will  continue 
beyond  180  days,  the  facility  is  obligated 
to  follow  Ihe  Class  2  or  3  proce,ss.  which 
will  provide  for  a  second  notificalion 
and  opportunity  to  comment.  For  the.se 
reasons,  EPA  believes  that  the 
notification  mailing  regarding  the 
Agency's  decision  to  grant  a  temporary 
authorization  would  be  repetitive  and 
unnecessary. 

In  the  proposal.  §  270.42(f)(2)  provided 
tor  the  appeal  of  the  Director's  decision 
to  classify  a  permit  modification 
request,  under  the  procedures  of  Part 
124  One  commenter  objected  to  Ihe 
putihc  being  able  to  provide  input  and 
delay  progress  on  the  processing  of  an 
unclassified  facility  change.  While  EPA 
maintains  that  public  involvement  in 
these  decisions  is  useful  and  important. 
1*  also  believes  that  once  a 
ieterminaiion  has  been  made  as  to  the 
'•ppropnate  modification  procedures  for 
■i  particular  facility  change,  the 
permittees  application  should  be 
processed  accordingly  As  discussed 
earlier,  the  modification  review  process 
will  provide  an  opportunity  for 
ndicating  concerns  regarding  the 
Agency's  classiricalion  decision. 
However,  if  a  formal  appeal  were 
illowed  for  the  classification  decision, 
hen  a  single  appeal  request  could 
effectively  require  any  modification  lo 
'■jUow  Ihe  Class  3  process — or  else 
delay  Ihe  modification  process  for 
months  while  awaiting  the 
.Administrator's  decision  on  the 
appeal — regardless  of  the  merits  of  Ihe 
appeal.  Therefore,  today's  rule  does  not 
provide  for  appeals  of  5  2~0.42(d) 
classification  decisions. 

As  discussed  above,  during  the 
Tiodificalion  approval  process  Ihe 
'-immenlers  will  be  able  lo  indicate  any 
oncerns  with  the  classification 
-issigned  by  the  Agency  If  the  Agency 
rigrees  with  ihe  comments,  then  it  could 
reclassify  the  permittee  s  request  and 
initiate  the  appropnale  modification 
procedures.  For  example,  if  in  Ihe  course 
of  a  Class  2  modification  process  the 


Agency  is  convinced  by  commenters  to 
follow  the  Class  3  procedures  instead, 
then  the  Agency  would  prepare  the 
appropnale  notification  and  draft  permit 
aa  required  by  Part  124  after  the  Class  2 
comment  penod  is  concluded.  However, 
if  Ihe  Agency  disagrees  with  the  request 
to  reclassify  the  modifirjition.  then  it 
must  provide  its  response  in  the 
administrative  record;  such  decision 
constitutes  a  final  Agency  determination 
and  is  not  subject  lo  appeal  under  Part 
124  procedures. 

Although  the  proposal  would  have 
applied  the  Part  124  appeals  procedures 
to  Class  1  modifications  and  temporary 
authorizations,  today's  final  rule  docs 
not  contain  such  appeal  procedures.  For 
Class  1  changes,  any  person  can  request 
Ihe  Director  to  review  Ihe  modification, 
and  Ihe  Director  may.  for  cause,  reject 
the  modincalion.  This  mechanism 
provides  recourse  for  persons  concerned 
about  such  a  modification.  Due  to  the 
very  limited  nature  of  Class  1  changes, 
however,  the  Agency  does  not  expect 
these  activities  to  be  called  into 
question. 

Agency-issued  temporary 
authorizations  are  intended  to  allow 
facilities  to  respond  rapidly  lo  changing 
conditions  and  to  enhance  the 
environmental  protection  at  the  site. 
Because  swift  action  is  essential  for 
these  authorizations,  and  since  they  will 
only  allow  operation  for  a  maximum  of 
180  days  (unless  a  permanent  permit 
modification  has  also  been  requestedl. 
EPA  believes  that  the  Part  124  appeals 
procedures  cannot  be  integrated  into  Ihe 
temporary  authorization  process  without 
undermining  the  fundamental  purpose  of 
such  authorizations. 

One  commenter  suggested  that  if  a 
subsequent  denial  of  already 
implemented  modified  operations 
conducted  under  a  Class  1  modificabon. 
a  Class  2  automatic  authorization,  or  a 
temporary  authorization  is  appealed, 
those  operations  should  be  allowed  to 
continue  until  the  appeal  is  resolved  As 
discussed  above,  today's  final  rule  does 
not  provide  for  appeals  for  Class  1  and 
temporary  authorization  decisions.  If  Ihe 
Agency  denies  one  of  these  activities 
after  the  facility  has  already 
implemented  it  pursuant  to  today's  rule, 
then  the  Agency  may  provide  for  a 
reasonable  period  of  lime  for  the  facility 
lo  cease  operation,  if  appropriate.  In  Ihe 
case  of  automatic  authorizations.  EPA 
agrees  with  this  commenter  If  a 
permittee  has  followed  the  established 
Class  2  procedures  and  an  automatic 
aulhonzation  has  occurred,  then  he 
should  be  entitled  to  operate  pursuant  to 
such  authorization  until  the  Agency  has 
made  a  final  determination  or  until  an 


appeal  opposing  Ihe  aulomalic 
authorization  has  been  granted. 
Otherwise,  a  single  appeal  could  negate 
any  automatic  authorization  before  Ihe 
Agency  has  been  able  lo  review  the 
merits  of  the  appeal.  Therefore,  today's 
rule  provides  that  in  Ihe  case  of  an 
appeal  of  an  automatic  authorization, 
the  authorizatibn  remains  In  effect  until 
such  appeal  is  granted. 

7.  Newly  Listed  or  Identiried  Wastes 

"Today  EPA  is  promulgating  a  new 
provision  in  8  270.42(g)  that  provides 
permittees  with  a  special  procedure  for 
modifying  permits  when  wastes  they  are 
already  managing  are  newly  listed  or 
identified  by  EPA  as  hazardous  Under 
this  provision,  the  permittee  musi  submit 
a  Class  1  modincalion  request  at  Ihe 
time  Ihe  waste  becomes  subject  to  Ihe 
new  lisbng  or  identification— that  is.  on 
or  before  Ihe  effective  date  of  Ihe  rule 
listing  or  identifying  Ihe  waste  If  the 
changes  at  Ihe  facility  constitute  n  Class 
2  or  3  modification,  Ihe  permittee  must 
submit,  in  addition  lo  Ihe  above  Class  1 
request,  a  complete  permit  modification 
request  within  180  days  of  Ihe  effective 
dale.  Until  a  final  decision  is  made  on 
Ihe  modincalion  request,  Ihe  permittee 
must  comply  with  Part  265  standards  In 
addition,  where  new  wastes  or  units  are 
added  lo  a  facility's  permit  under  this 
approach,  they  would  not  count  against 
the  25  percent  expansion  limit  for  Class 
2  modincations.  Finally,  for  land 
disposal  units,  Ihe  owner  or  operator  is 
required  lo  certify  compliance  with  all 
applicable  groundwater  rooniloring  and 
nnancial  responsibility  requirements 
within  one  year  of  the  effective  date  If 
the  owner  or  operator  fails  to  make  this 
certincalion,  he  or  she  will  lose 
authorizullon  lo  operate  the  unit 

EPA  is  taking  this  action  for  several 
reasons.  First,  the  Agency  believes  that 
several  rules  expected  in  Ihe  next  few 
years,  such  as  Ihe  Organic  Toxicity 
Characteristic,  will  classify  additional 
wastes  as  hazardous.  A  potential  for 
disruption  in  Ihe  handling  of  Ihese 
newly  idenlined  wastes  exists  because 
of  Ihe  time  involved  in  Ihe  permit 
modincalion  process  for  permitted 
facilities,  particularly  when  Class  3 
modincations  are  needed.  If  Ihe 
permittee  has  not  obtained  a  permit 
modiflcalion  when  a  listing  or 
identincation  becomes  effective,  the 
facility  could  not  handle  the  waste  until 
Ihe  permit  is  revised  as  needed.  There 
may  be  a  severe  shortage  in  waste 
management  capacity  if  a  significant 
number  of  facilities  which  have 
previously  handled  the  newly  idenlined 
wastes  are  barred  from  doing  so 
because  they  have  not  been  able  to 
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obtain  permit  modincations.  In  addition, 
the  on-going  operations  of  many 
facilities  will  be  severely  disrupted.  This 
scenario  will  become  more  likely  as 
more  facilities  obtain  RCRA  permits. 

A  second  reason  for  this  procedure  is 
that,  without  it.  permit  writers  may  be 
forced  lo  give  these  modincations  a  very 
high  priority,  regardless  of  the  effect  on 
the  environment,  because  of  the 
potential  impact  on  capacity  and  Ihe 
disruption  of  facilities.  Since  permitting 
resources  are  limited,  other  permitting 
activities  with  greater  environmental 
consequences  may  be  delayed. 

Last,  there  would  be  an  inequity 
between  permitted  facilities,  and  interim 
status  or  unpermitted  facilities.  Under 
RCRA.  previously  unregulated  facilities 
can  gain  interim  stalus  after  a  waste  is 
newly  listed  or  idenlined  as  hazardous, 
allowing  them  to  continue  to  handle  the 
waste,  simply  by  submitting  a  Part  A 
application  and.  if  required,  by 
complying  with  section  3010  notincalion 
requiremenls.  Interim  status  facilities 
would  be  able  lo  continue  lo  handle 
newly  listed  or  idenlined  wastes 
through  a  change  in  interim  status 
without  a  detailed  permitting  review  by 
the  Agency.  Permitted  facilities 
however,  would  require  a  Class  2  or  3 
permit  modincalion  in  most  cases.  As  a 
result,  permitted  facilities  would  be 
treated  unequally  when  wastes  are 
newly  listed  or  identiHed.  The 
procedures  adopted  today  rectify  the 
potential  disequilibrium  between 
permitted  and  interim  status  facilities. 

Today's  rulemaking  is  also  consistent 
with  the  August  14. 1987  proposed  rule 
for  Changes  to  Interim  Status  and 
Permitted  Facilities  for  Hazardous 
Waste  Management  (see  52  FR  30570). 
The  August  14  proposal  is  procedurally 
very  similar  to  today's  rule.  The  one 
difference  is  thai  the  August  14  proposal 
would  have  required  facililies  to  initially 
obtoin  prior  Agency  approval  through 
Ihe  minor  modincalion  process  before 
handling  newly  regulated  wastes. 
Today's  rule,  on  the  other  hand,  uses  the 
Class  1  procedure,  which  does  not 
require  prior  EPA  approval.  The 
permillee  simply  has  to  notify  the 
Agency  and  the  public  under  Ihe  Class  1 
procedures  to  put  into  effect  a 
modincalion  involving  a  newly  listed  or 
regulated  waste.  The  August  14  proposal 
did  not  contemplate  an  approach  like 
the  one  in  today's  rule  since  the  August 
14  proposal  was  based  on  Ihe 
framework  of  the  current  minor 
modincalion  regulations,  which  do  not 
provide  for  permit  modincations  without 
prior  Agency  approval. 

EPA  has  decided  not  to  adopt  the 
procedure  for  newly  regulated  waste 
suggested  in  the  August  14  proposal. 


since  that  proposal  was  intended  as 
only  an  interim  mechanism  until  this 
permit  modincalion  rule  became  ttnal. 
We  note  that  commenters  to  Ihe  August 
14  proposal  generally  supported  a 
special  procedure  for  newly  listed  or 
idenlined  waste.  However,  some 
commenters  felt  that  the  proposal 
should  have  gone  even  further  in  giving 
permittees  the  same  flexibility  as 
Interim  status  faciUties.  Today's  permit 
modincalion  rule  provides  this  equal 
flexibility.  EPA  has  reviewed  the 
comments  to  this  portion  of  the  August 
14  proposal,  and  responds  to  them 
below. 

The  Agency  received  many  comments 
on  this  section  of  today's  rulemaking. 
Two  commenters  slated  Ihal  the  date  of 
submission  for  Ihe  initial  Class  1  request 
should  be  claritted.  EPA  agrees  and  has 
amended  §  270.42|g)(l)(ii)  lo  require  that 
Ihe  Oass  1  request  must  be  submitted 
on  or  before  Ihe  effective  date  of  the 
rule  which  newly  lists  or  idcnltnes  a 
waste  as  hazardous.  This  nnal  rule  will 
also  retain  the  requirement  that  Ihe 
subscqueni  Class  2  or  3  requests  must 
be  submitted  within  180  days  of  the 
effective  date  for  the  new  listing  or 
identincation.  Several  commenters 
favored  this  position.  One  commenter 
argued  that  a  shorter  period  would  be 
mere  appropriate.  EPA  disagrees.  The 
IBO-day  lime  limit  for  submission 
provides  a  reasonable  balance  between 
a  speedy  permit  process  that  is 
protective  of  human  health  and  the 
enviroiunent.  and  the  need  lo  allow  both 
the  facility  and  the  permit  writer  to 
develop  the  appropriate  but  often 
complex  permit  conditions  As  specined 
i  270.42(g)(l)(iii).  the  facility  must 
comply  with  the  standards  of  Part  265 
during  this  period. 

Several  commenters  on  the  September 
23, 1987.  and  August  14. 1987  proposals 
expressed  concern  about  when  they  had 
lo  be  handling  the  newly  listed  or 
idenlined  wastes  to  be  eligible  to  use 
this  procedure.  Under  the  proposal,  to 
be  eligible,  facilities  would  have  to  be 
handling  the  waste  at  the  lime  of 
publication  of  the  Rnal  rule  listing  or 
identifying  the  waste  as  hazardous 
Most  of  the  commenters  argued  that  the 
requirements  should  be  consistent  with 
those  for  unpermitted  facilities,  which 
can  gain  interim  stalus  if  they  are  "in 
existence"  as  hazardous  waste 
management  facilities  at  the  time  the 
new  listing  or  identincation  becomes 
effective.  EPA  agrees  with  this 
comment.  The  Agency  believes  that  it  is 
inequitable  in  this  case  to  have  different 
tests  for  permitted  and  interim  status 
facilities,  and  therefore  has  modified  the 
rule  accordingly. 


Therefore,  in  response  to  these 
comments,  the  Agency  has  removed  the 
proposed  requirement  that  the  facility 
must  be  handling  the  waste  at  the  time 
of  publication  of  the  nnal  rule  for  the 
new  waste.  Instead,  today's  rule 
specines  that  permitted  facilities  eligible 
for  Ibis  provision  must  be  "in  existence  " 
as  hazardous  waste  facililies  for  the 
waste  in  question  on  the  listing  or 
identincalion's  effective  dale.  This 
standard  is  identical  to  Ihe  standard  for 
facilities  qualifying  for  interim  status 
when  Ihe  permitting  regulations  were 
initially  issued.  For  further  information 
on  this  concept,  see  the  preamble 
discussion  at  45  FR  76630  (November  19. 
1980) 

Finally.  EPA  has  added  a  new 
requirement  for  land  disposal  units 
eligible  for  a  permit  modincalion  under 
this  section.  Under  i  270.42lg)(l|(v).  the 
owner  or  operator  of  such  units  must, 
within  one  year  of  the  effective  dale  of 
the  new  listing  or  identincation.  certify 
compliance  with  Part  265  ground-water 
monitonng  and  nnancial  responsibility 
requirements.  If  the  owner  or  operator 
fails  to  do  this,  he  or  she  would  lose 
authority  to  operate  Ihe  unit.  EPA  has 
included  this  provision,  which  was 
proposed  in  the  August  14. 1987.  notice, 
to  ensure  consistency  with  unpermitted 
facililies.  Of  course,  if  the  Agency 
modines  the  permit  to  incorporate  Part 
264  before  the  one  year  period  is  up.  the 
facility  does  not  need  to  submit  a 
certincalion. 

8.  Publication  of  Permit  Modification 
List 

As  required  by  {  270.42(h).  EPA  (or 
the  authorized  Slate)  will  maintain  a  list 
of  approved  permit  modincations  and 
publish  a  slate-wide  notice  annually 
Ihal  the  list  is  available  for  review.  The 
public  notice  will  primarily  serve  as  a 
reminder  to  the  public  that  an  updated 
list  is  available  for  review.  Members  of 
the  public  interested  in  a  closer  review 
can  follow  the  Agency's  actions  on  a 
site-specinc  basis.  This  provision  is 
unchanged  from  the  proposal. 

C  Classification  of  Permit 
Modifications 

Today's  rule  creates  Appendix  1  lo 
Part  270  that  identifies  what  types  of 
facility  changes  constitute  Classes  1,  2. 
and  3  modificalions.  This  classification 
list  generally  follows  the  organization  of 
the  facility  standards  in  Part  264  and  is 
designed  to  be  self-explanaiory. 

Most  commenters  generally  supported 
the  concept  of  using  Appendix  I  lo 
classify  types  of  facility  changes  into 
Classes  1.  2,  and  3  modifications. 
However,  concerns  over  several  general 
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issues  and  a  number  of  specific  items 
included  in  Appendix  1  of  Pari  270  were 
rdised. 

AllliouRh  most  commenteni  supported 
the  classificdtion  of  farility  chanses  into 
Cla.ssea  1,  2,  and  3  modificjilions. 
several  questioned  the  practicality  of 
increasins  the  number  of  classes  of 
modifications  from  the  two-tiered 
system  (i-e  .  major  and  minor 
modiRcnlionsl.  These  commenlers  felt 
that  with  three  calegoncs  of 
modifications  the  process  will  be  more 
complicated  and  may  increase  the 
number  of  misundeP5iandin«s  between 
the  regulated  community  and  EPA  or 
authorized  States  which  could  lead  to 
numerous  appeals.  Two  commenters 
expres.sed  a  preference  for  expanding 
the  current  tist  of  minor  modifications 
instead  of  reclassification.  EPA  believes, 
as  did  the  Permit  Modification 
Negotiating  Committee,  that  three 
classes  are  necessary  to  provide  EPA 
Htid  authorized  Slates  the  flexibility  to 
.appropriately  address  vanous  types  of 
permit  modifications.  The  current 
s>stem  provides  only  two  procedures  for 
modifying  a  permit— the  minor 
modification  procedure  provides  for  no 
public  notification  or  comment,  while 
the  matnr  modlfii-alion  proc*tdure 
rpquires  all  the  formal  proceedings  of 
pcraiil  issuance.  In  contrast,  the  three 
classifications  will  provide  EPA  and 
duthonzed  States  die  appropriate 
mechanisms  for  processing  a  wide 
spectrum  of  permit  changes  in  a  timely 
manner.  EPA  believes  that  the  system  of 
three  classifications  and  the  associated 
procedures  will  provide  the  necessary 
.T^xibilily  while  ensuring  early, 
appropriate  public  parbcipation. 

The  specificity  of  Appendix  I  caused 
several  commenlers  to  be  concerned 
that  permit  modificabons  would  be 
required  under  the  proposed  rule  for 
minor  changes  to  a  facility  that  would 
not  currently  require  modificalior..  EPA 
clarifies  that  permit  modifications  arc 
applicable  only  when  changes  made  to  a 
facility  affect  a  condition  specified  in 
the  permit  Thus,  for  example,  if  a 
particular  item  of  equipment,  including 
•he  manufacturer  a  name  and  the  model 
number,  is  specified  in  a  perm.it. 
replacing  that  item  with  an  identical 
Item  (same  manufacturer  and  model 
number!  would  not  affect  thai  permit 
condition  and  would  not  require  a 
modification.  Similarly  if  the  ef^uipment 
IS  descnbed  generally,  then  changing 
that  equipment  also  would  not  require  a 
permit  modification  as  long  as  the  new 
equipment  met  Ihe  same  definition  and 
specifications.  Normal  routine 
maintenance  would  not  usually  require 
a  permit  modification  unless  the  activity 


directly  affects  a  condition  specified  in 
the  pemiil. 

1.  Change  of  Facility  Owner  or  Operator 

The  current  regulations  governing 
change  in  ownership  or  operational 
control  are  addressed  in  {  270.40 
(Transfer  of  pemiitsl.  5  270  41(b|(2) 
(Causes  for  modification  or  revocation 
and  reissuance  of  permils|.  and 
S  270.42|d|  (Minor  modifications  of 
permits).  These  regulations  allow  the 
Agency  to  make  a  minor  modification  to 
a  permit  to  reflect  a  change  in 
ownership  or  operational  control, 
provided  the  new  owner  or  operator 
submits  a  revised  permit  application 
within  90  days  prior  to  the  scheduled 
change  and  demonstrates  compliance 
with  40  CFR  Part  264  Subpart  H 
(Financial  Requirements!  wilhm  six 
months  of  the  scheduled  change.  During 
the  transfer  of  the  permit,  the  previous 
owner  or  operator  must  comply  with  the 
requirements  of  Subpart  H  until  Ihe  new 
owner  or  operator  has  demonstrated  to 
the  Director  that  he  or  she  is  complying 
with  the  requirements  of  that  subpart. 

When  considerifig  how  to  incorporate 
changes  in  ownership  or  operational 
control  into  the  new  modification 
approach,  the  Negotiating  Committee 
could  not  agree  on  Ihe  most  appnipnate 
classification.  Therefore,  EPA  published 
a  second  permit  modification  Foderal 
Register  notice  on  November  28. 1987  (52 
FR  44153!  that  proposed  essentially  to 
retain  the  current  standards  for  changes 
in  ownership  or  operational  control  by 
classifying  such  modifications  as  Class  1 
with  prior  Agency  approval.  This 
classification  retained  the  existing  level 
uf  Agency  oversight,  but  provided  the 
additional  public  participation 
opportunities  contained  in  the  Qass  1 
procedure. 

EPA  received  several  comments  that 
supported  the  proposal,  and  is  today 
incorporating  this  approach  into  the 
final  rule.  EPA  decided,  however,  that 
this  provision  should  be  set  forth  in  the 
§  270.40  regulation  instead  of  in  the 
.Appendix,  as  proposed,  due  to  the 
prescriptive  conditions  associated  with 
this  type  of  modification.  Therefore,  in 
today's  rule,  the  existing  language  in 
§  270.40  is  designated  as  §  270.40(al.  and 
a  new  paragraph  (b|  is  added  to  address 
changes  in  ownership  or  operational 
control,  fn  Appendix  I.  new  Item  A(7) 
identifies  changes  in  ownership  or 
operational  control  as  a  Class  1 
modification  with  prior  Agency 
approval,  but  refers  to  5  270.4O(b|  for  the 
substantive  requirements. 

Two  commenlers  objected  to  the 
requirement  for  submission  of  a  revised 
permit  application  at  least  90  days 
before  the  scheduled  change  They 


wanted  to  be  able  to  make  such 
business  transactions  in  a  shorter  period 
of  time  by  not  having  to  wait  for  Agency 
approval.  Another  commenter  thought 
that  this  modification  should  be  a  Class 
1  change  with  prior  Agency  approval 
only  for  Ihe  financial  responsitiility 
requirements  in  Subpart  H.  Two  other 
commenlers  suggested  that  Ihe  Class  2 
process  for  changes  in  ownership  or 
operational  control  would  be  more 
appropriate.  As  stated  in  the  November 
18  notice.  EPA  recently  completed  a 
rulemaking  on  these  issues  regarding 
changes  in  owner  and  operator  (May  2. 
1986.  51  FR  164221.  and  is  therefore 
reluctant  to  overturn  these  requirements 
based  on  the  few  comments  received  on 
the  subject  in  this  rulemaking. 

2.  General  Permit  Provisions 

The  items  identified  under  "General 
Permit  fVovisions"  in  Appendix  I  are 
primarily  derived  from  conditions 
applicable  to  all  permits  as  specified  in 
J5  270.3O-270.M.  Other  general  changes 
included  in  this  section  are 
administrative  in  nature,  or  recur 
throughout  the  Part  264  regulations  but 
would  be  more  simply  addressed  in  one 
place  (eg.,  frequency  of  reporting!. 
The  first  two  items  in  Appendix  I 
specify  that  administrative  and 
informational  changes  or  correction  of 
typographical  errors  in  the  permit  are 
Class  1  modifications  Comment  was 
requested  on  whether  correction  of 
"minor  factual  errors"  should  be  added 
as  a  Class  I  change  and  on  how  this 
should  be  defined.  One  commenler 
supported  the  addition  of  this  item,  but 
did  not  suggest  a  definition.  EP.\ 
decided  not  to  add  this  item  to 
Appendix  I  since  it  believes  that  many 
of  these  changes  will  be  covered  under 
other  items  in  the  Appendix  (e.g.. 
training  plans,  contingency  plans),  or.  if 
not,  the  permittee  may  request  a 
determination  by  the  Director  Ihal  the 
modification  be  treated  as  a  Class  1  or  2 
under  {  270.42(d). 

Under  Item  A(3!.  permittees  are  able 
to  make  routine  equipment  replacements 
Ihat  are  necessary  for  Ihe  continued 
operation  of  the  facility.  Equipment  Ihat 
frequently  needs  replacement  includes 
pumps,  pipes,  valves,  incinerator  fire- 
brick, and  instrument  readout  devices. 
In  most  cases,  such  replacements  would 
not  require  a  permit  modification  since 
Ihe  permit  would  acknowledge  them  as 
ongoing  maintenance  activities. 
However,  some  permit  conditions  may 
inadvcrtenlly  create  restrictions  by 
incorporating  portions  of  the  Part  B 
permit  application  by  reference.  For 
example,  if  a  permit  incorporates  a 
design  drawing  by  reference  which 
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specifies  a  particular  piece  of 
equipment — including  the 
manufacturer's  name  and  the  model 
number  of  the  item— then  to  replace  the 
item  with  anything  other  than  the 
original  model  might  require  a  permit 
modification.  Such  an  item  may  not  be 
available  at  a  later  dale  when  it  needs 
replacement,  or  the  permittee  may  prefer 
to  replace  it  with  an  improved  version. 

EPA  does  not  believe  that  anyone  (the 
permittee,  the  pubhc,  or  the  government! 
benefits  from  subjecting  such  routine 
maintenance  functions  to  the  permit 
modification  process.  It  is  preferable 
that  permits  contain  sufficient  flexibility 
to  allow  these  kinds  of  equipment 
replacements  outside  of  the  permit 
modification  process.  Therefore,  if  it  is 
necessary  to  include  design  drawings  in 
permits,  the  permit  condition  should 
also  allow  minor  deviations  from  the 
design  without  a  permit  modification 
(although  the  Director  may  want  to  have 
Ihe  permittee  send  the  revised  design  to 
Ihe  Agency  to  maintain  a  current  file  on 
the  facility!. 

In  spite  of  the  preferred  method  of 
drafting  permit  conditions,  there  are 
many  existing  RCRA  permits  that 
contain  very  detailed  information 
regarding  iacility  equipment  and  provide 
little  or  no  leeway  for  deviation. 
Therefore.  Item  A|3l  in  Ihe  Appendix 
provides  that  equipment  replacement  or 
upgrading  with  functionally  equivalent 
componenls  is  a  Class  1  change.  This 
v,'M  allow  the  facility  to  change 
ancillary  equipment  without  prior 
approval  if  Ihe  original  equipment  is  no 
longer  made  or  to  lake  advantage  of 
better  designed  products,  so  long  as  Ihe 
new  equipment  is  functionally 
equivalent  to  Ihe  equipment  it  replaces, 
(The  definition  of  "hinctionally 
equivalent "  is  discussed  later  in  the 
preamble.) 

item  A(4)  addresses  changes  in 
frequency  of  monitoring,  reporting,  and 
maintenance  activities.  One  commenter 
requested  that  "sampling  "  be  added  to 
Item  A(4),  slating  Ihat  it  logically 
belonged  wilh  monitoring,  reporting,  and 
maintenance  activities.  EPA  believes 
Ihal  sampling  Is  Included  in  Ihe  term 
monitoring  (as  in  ground-water  or 
unsaturated  zone  monitoring).  However, 
to  clarify  this,  "sampling  "  has  been 
added  to  these  items. 

Item  (A)(5!  allows  changes  in  interim 
compliance  dates  in  schedules  of 
compliance  as  a  Class  1  modification 
with  prior  Director  approval.  However, 
where  such  changes  would  likely  delay 
Ihe  final  date  of  compliance,  it  would 
instead  proceed  as  a  Class  3  change. 

Several  commenlers  argued  that  many 
modifications  should  be  classified  as 
Class  1  whenever  an  improvement  is 


being  made  to  equipment,  hazardous 
waste  management  units,  or  facility 
management  standards.  EPA  disagrees 
with  this  suggestion  since  such  a 
provision  would  be  much  too  broad  for 
the  Class  1  category,  and  could  lead  to 
major  changes  at  a  facility  that  would 
be  more  appropriate  as  Class  2  or  3 
modifications.  Furthermore.  If  a 
permittee  wishes  to  make  such 
improvements  expeditiously,  he  or  she 
could  seek  a  temporarj'  authorization. 

3.  General  Facility  Standards 

The  "General  Facility  Standards ' 
portion  of  Appendix  I  encompasses 
changes  that  affect  the  general 
standards  and  requirements  that  apply 
to  all  hazardous  waste  facilities 
(Subparts  B  through  E  of  Part  264!. 
These  changes  primarily  involve  the 
various  plans  that  must  be  maintained 
by  the  facility  (e.g..  contingency  plan, 
training  plan)  and  are  self-explanatory 

EPA  has  made  one  addition  to  this 
section  to  clarify  a  point  that  was  not 
clear  in  the  proposal.  In  many  cases, 
specific  changes  at  a  facility  will 
necessilate  changes  in  general  facility 
standards  and  plans.  For  example,  the 
introduction  of  a  new  waste  at  a  unit 
might  necessitate  a  change  in  the 
contingency  plan,  or  the  addition  of  a 
new  unit  might  require  a  change  in  the 
facility's  closure  or  secunty  plan.  In 
such  cases,  the  changes  in  the  plan 
would  be  reviewed  and  approved  under 
the  same  procedures  as  are  required  for 
the  introduction  of  the  new  waste  or  the 
new  unit.  Thus,  if  a  facility  brought  a 
tank  Ireatment  unit  on-site  for  90  days 
under  Class  1  procedures,  review  of  any 
necessary  changes  in  the  facility's 
contingency  plan  or  waste  analysis  plan 
would  take  place  under  Class  1 
procedures  as  well.  This  point  is 
clarified  in  a  note  added  to  Section  B  of 
Appendix  I.  It  should  be  noted  that  the 
permit  changes  that  may  be  reviewed  in 
this  fashion  arc  limited  to  the  items 
specifically  identified  in  Section  B  of  the 
appendix;  i.e..  general  facility  standards 
and  plans.  Therefore,  if  the  addition  of  a 
new  waste  involved  a  new  tank  unit 
with  different  management  practices 
than  those  authorized  by  the  permit  [see 
Item  G(5)lb)),  then  the  Class  3 
procedures  apply. 

Several  commenlers  had  suggestions 
on  specific  items  in  Section  (B)  One 
commenter  suggested  that  only 
significant  changes  in  the  procedures  for 
maintaining  the  operating  record  should 
require  a  permit  modification  (see  Item 
B(3)).  The  commenter  was  concerned 
that  changes  in  a  computer  program  that 
is  used  in  conjunction  with  the  operating 
record  could  require  a  modification  It  is 
not  EPA's  intent  to  require  modifications 


for  such  recordkeeping  methods  It  is 
unlikely  that  actual  procedures  for 
maintaining  the  operating  record  (other 
than  the  location  of  the  record)  will  be 
specified  in  permits;  therefore  there  is 
already  significant  flexibility  in  the 
method  of  maintaining  the  record,  as 
long  as  the  requirements  of  i  254.73  are 
met.  However.  EPA  emphasizes  that  in 
cases  where  procedures  for  maintaining 
the  operating  record  are  specified  in  the 
permit,  a  Class  1  permit  modification 
will  be  required  for  a  change  that  anects 
the  permit  condition. 

In  a  related  matter,  several 
commenlers  were  concerned  Ihat 
modifications  listed  in  Appendix  I  (e.g.. 
8(4)  changes  in  frequency  or  content  of 
inspection  schedules)  would  require  a 
facility  to  go  through  a  Class  2  permit 
modification  to  carry  out  more  frequcni 
or  more  extensive  activities  than 
required  in  the  permit.  Again,  EPA 
would  like  to  clarify  Ihal  as  long  as  a 
specific  permit  condition  is  not  affected 
by  a  change,  a  modification  is  not 
required.  Thus,  as  long  as  the  frequency 
and  content  of  inspections  specified  in 
the  permit  are  fulfilled,  additional 
inspections  would  not  require  a 
modification. 

Several  commenlers  argued  that  items 
classified  as  Class  2  under  Section  B(6), 
Contingency  Plan,  should  be  reclassified 
as  Class  1,  EPA  disagrees  and  points  out 
that  these  items,  (changes  in  emergency 
procedures  and  removal  of  equipment 
from  emergency  equipment  list)  may 
lead  to  a  significant  decrease  in  the 
level  of  protection  for  human  health  and 
the  environment.  Thus,  a  Class  2 
modification  is  appropriate  to  allow 
public  comment  on  each  proposed 
change. 
4.  Ground-Water  Protection 

Subpart  F  of  Part  264  specifies  the 
RCRA  system  for  protecting  ground- 
water. Permitted  facilities  subject  to 
ground-water  monitoring  requirements 
have  very  detailed  permit  conditions 
regarding  the  hazardous  constituents  to 
be  monitored;  concentration  limits  of 
hazardous  constituents  Ihat  trigger 
subsequent  actions;  and  the  number, 
location,  depth,  and  design 
specifications  of  monitoring  wells. 

In  Ihe  proposal.  EPA  suggested  11 
items  for  inclusion  in  Appendix  1  to 
describe  anticipated  changes  in 
permitted  ground-water  protection 
programs.  EPA  reevaluated  the 
proposed  classifications,  and  found  that 
several  of  the  items  were  redundant  and 
that  a  few  others  could  be  clarified.  In 
addition,  commenlers  suggested  several 
improvements  that  could  be  made.  For 
these  reasons.  Ihe  ground-water  items  in 
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Section  C  of  the  Appendix  have  been 
restructured  las  discussed  below)  to 
define  these  modifications  more 
precisely- 

EPA  believes  that  Class  2  is  an 
iippropnate  calegory  for  many  ground- 
vvdter  monitr>rin>j  changes,  because  the 
modification  requests  must  indicate 
comphance  with  Par!  264  requirements 
and  because— once  ground-watpr 
noniionna  systems  have  been 
t'stibiished  and  approved  as  part  of  the 
onginai  permit — chansjes  m  the  systems 
will  generally  be  minor  and  technical.  In 
fact.  EPA  believes  that  most  changes 
will  be  made  lo  improve  permitted 
systems  because  of  new  information, 
improved  technology,  or  other 
considerations.  Therefore,  public  health 
and  the  environment  will  be  best  served 
by  an  expedited  approval  procedure  for 
these  kinds  of  changes. 

The  first  Item  in  the  appendix 
addresses  changes  lo  wells  (C(l)l.  This 
classiricdtion  is  unchanged  from  the 
proposal  except  that  well  replacements 
that  result  in  a  change  lo  location. 
design,  or  depth  of  the  weli — which  was 
a  separate  item  in  the  proposal — is  now 
merged  into  Item  C(1)(A)  which 
describes  all  changes  that  affect 
number,  location,  depth,  or  design  of 
wells-  Such  changes  are  Class  2.  Hem 
C[l)(b]  identifies  certain  well 
replacements  that  are  Class  1  changes, 
namely  the  replacement  of  a  damaged  or 
inoperable  well  that  does  not  involve  a 
change  in  its  location,  design,  or  depth. 

Several  commenters  argued  that 
changes  in  sampling  or  analysis 
procedures  or  changes  in  statistical 
procedures  should  be  reclassified  as 
Class  1  with  prior  Director  approval 
Since  ihey  are  technical  in  nature  and 
generally  of  limited  interest  to  the 
public.  EPA  agrees  with  these  comments 
and  has  changed  them  in  today's  final 
rule  to  be  Class  1  moiitncations  with 
prior  approval  (See  Items  C  (2)  and  (3).) 
The  Agency  should  be  able  to  respond 
promptly  lo  such  facility  requests, 
particularly  where  they  wnll  lead  to 
more  representative  or  improved 
sampling,  analysis,  or  evaluation 
techniques.  Furthermore,  since  these 
changes  are  easily  reversible,  any 
subsequent  concerns  raised  by  the 
public  could  be  considered  and 
Implemenled.  if  merited. 

A  chanfie  in  the  point  of  compliance 
(Cl4))  la  a  Class  2  change  as  proposed, 
although  the  language  :n  this  provision 
has  been  changed  slightly  to  indicate 
that  such  changes  may  be  necessary 
when  land-bdsf?d  units  are  added  to  the 
facility. 

Changes  m  indicator  parameters. 
hazardous  constituents,  or  conccniratton 
hmits  are  addressed  in  Item  C(5J,  If  such 


ch.inges  are  made  in  the  detection 
monitoring  program  they  are  Class  2. 
whereas  a  Class  :i  modification  is 
required  where  the  ground-woler 
protection  standard  is  affected.  This 
classification  Is  a  result  of  consolidating 
five  of  (he  items  in  the  proposed 
appendix.  In  the  proposal,  changes  in 
hazardous  constituents  for  which  the 
groundwater  protection  standard 
applies  (proposed  Cfl))  and  changes  in 
concentration  limit  (C(2))  were 
identified  as  Class  3  changes:  in  today's 
rule  item  C(5)(a}  encompasses  these 
changes.  Today's  Class  2  changes  in 
C(51(b)  are  derived  from  three  proposed 
Items:  Changes  in  established 
background  ground-water  quality 
concentration  levels  (C(6));  changes  in 
parameters  or  constituents  (C(8));  and 
reduction  in  number  of  hazardous 
constituents  analyzed  for  an  assessment 
program  based  on  no  evidence  of  wastes 
in  the  unit  (C(ll))  Commenters 
supported  the  proposed  classincation  of 
these  items:  however,  the  proposed 
language  was  redundant  in  some  cases 
(eg.,  proposed  (C)  (8)  and  fll)). 
Furthermore.  EPA  believed  that  some 
confusion  may  have  resulted  from  the 
scattered  nature  of  these  items. 
Therefore,  the  Agency  consolidated 
these  actions  to  address  them 
comprehensively  in  a  single  place. 

A  new  Item  C(6)  has  been  added  to 
address  changes  mode  In  the  detection 
monitoring  program.  Although  this  Hem 
was  not  mentioned  in  the  proposal. 
8  264.98(i)  spenfically  requires  a  permit 
modification  when  the  detection 
monitoring  program  no  longer  meets  (he 
requirements  specified  in  the 
regulations  The  Agency  is  etilablishing 
this  as  a  Class  2  modification  In  today's 
rule.  Changes  in  the  detection 
monitoring  system  are  comparable  to 
the  kinds  of  changes  that  could  occur  in 
a  compliance  monitonng  program, 
which  are  identified  as  Class  2  (as 
discussed  below). 

Comments  were  also  requested  on 
two  items  added  to  Appendix  I  in  the 
proposal:  Changes  to  a  compliance 
program  (C(7||  and  addition  of  or 
changes  to  a  corrective  action  program 
(C(8)),  (Note  that  these  changes  are 
typically  imposed  by  the  Agency  end 
therefore  would  follow  the  modification 
procedures  of  ft  270,41,  unless  the 
permittee  elected  to  use  the  S  270.42 
procedures  instead  )  No  comments  were 
received  on  changes  to  a  compliance 
program,  and  it  remains  s  Class  2 
modification  in  today's  rule.  One 
'jommenter  raised  the  point  that 
classifying  all  chan^ps  to  a  corrective 
action  program  as  Class  3  would  require 
permittees  to  go  through  the  Class  3 
modification  procedures  for  changes 


thai  under  a  detection  program  would 
be  clas.sified  as  Class  1  or  2.  The 
commenter  suggested  that  the  general 
classifii  ation  of  corrective  action 
change.**  should  not  subsume  specific 
ground  water  monitoring  modifications 
that  have  been  identified  in  the 
Appendix.  EPA  agrees  with  the 
comment,  and  believes  that  it  is  equally 
applicable  to  the  general  provisions  for 
detection  monitoring  (C(6))  and 
compliance  monitoring  [C(7))  as  well. 
The  commenter  also  argued  that  every 
change  in  a  permitted  corrective  action 
program  should  not  have  lo  undergo  a 
Class  3  modification.  EPA  agrees  with 
this  comment,  and  has  reclassified 
changes  in  the  corrective  action 
program. 

One  commenter  suggested  that  a 
thorough  analysis  of  the  appropriate 
classifications  for  changes  to  corrective 
action  permit  conditions  should  be  made 
in  the  upcoming  corrective  action  rule. 
EPA  agrees  and  adds  that  it  intends  to 
address  corrective  action  permit 
modifications  in  conjunction  with  that 
rule.  (Also  see  discussion  in  Section 
III  C  9  of  the  preamble.) 

An  additional  comment  regarding 
ground-water  protection  suggested  that 
proposed  Item  C(l)  should  be  amended 
to  specify  that  a  reduction  in  the  number 
of  hazardous  constituents  for  which  the 
ground  water  protection  standard 
applies  should  remain  Class  3  but  tliat 
an  increase  should  be  Class  1.  The 
Agency  points  out  that  the  ground-water 
protection  standard  is  one  of  the  mobl 
critical  elements  of  a  ground-water 
protection  program.  Any  change  lo  the 
ground-water  protection  standard  may 
substantially  alter  the  ground-water 
monitoring  system  and  is  thus 
appropriately  classified  a  Class  3 
modification,  (In  today's  rule,  this 
change  has  been  reclassified  as  C|5|(a)  ) 

A  final  commenter  expressed  the 
opinion  that  proposed  item  Qll). 
reduction  In  the  number  of  hazardous 
constituents  analyzed  for  in  the 
assessment  program  based  on  no 
evidence  of  wastes  in  the  unit,  should  be 
a  Class  1  ruther  than  a  Class  2 
modification.  First,  the  Agency  notes 
that  the  language  of  Item  C|11)  should 
have  referred  to  Ihe  detection  or 
comphance  monitoring  program  since 
there  is  no  assessment  program  under 
the  Part  2B4  permit  standards.  Second, 
the  classification  of  this  item  remains 
Class  2  in  the  final  rule  and  has  been 
renumbered  as  C(5){b|.  Participants  m 
Ihe  permitting  process  may  not 
necessanly  agree  upon  wtieiher  or  not 
evidence  of  waste  in  a  unit  exists;  thus 
some  level  of  Agency  and  public  review 
is  appropriate  to  make  a  determination 
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on  this  issue.  This  type  of  modification 
Is  not  always  a  trivial  change,  but  it  is  a 
common  change  that  may  be  necessary 
to  maintain  a  facihty's  capability  to 
manage  wastes.  Thus,  a  Class  2 
modification  is  appropriate. 

Permittees  should  understand  that,  if 
a  permit  modification  request  does  not 
provide  documentation  that  the 
modification  will  fully  comply  with  Part 
284  standards  and  will  not  reduce  the 
effectiveness  of  the  ground-water 
monitoring  system,  EPA  or  an 
authorized  state  will  deny  the  request. 
(Alternatively,  the  Agency  could  extend 
the  review  period,  with  the  approval  of 
the  permittee,  lo  allow  for  appropnate 
improvements  in  the  request.)  Therefore, 
permittees  should  consult  closely  with 
the  regulating  agency  before  requesting 
these  modifications,  except  in  the  most 
straightforward  of  cases. 

5.  Different  Wastes  in  a  Unit 

The  use  of  the  terra  "different  wastes' 
in  the  Appendix  I  list  refers  to  changes 
involving  the  introduction  of  hazardous 
wastes  to  units  that  are  not  permitted  to 
handle  these  wastes.  In  other  words,  the 
facility  may  be  seeking  to  accept  wastes 
that  were  not  previously  identified  in 
the  permit,  or  it  may  already  be 
managing  the  waste  but  would  prefer  to 
shift  it  to  a  different  treatment,  storage, 
or  disposal  process.  Pennil 
modifications  for  "newly  regulated 
wastes" — those  wastes  that  are  newly 
listed  or  identified — are  treoted 
somewhat  differently,  as  described  in 
Section  IV.B.8  of  this  preamble. 

Permit  modifications  to  allow 
different  wastes  at  a  permitted  unit  arc 
classified  into  two  general  categories. 
The  first  situation  involves  different 
wastes  that  are  sufficiently  similar  to 
wastes  currently  authorized  at  the  unit 
so  that  no  additional  or  different 
management  practice,  design,  or  process 
is  required.  As  an  example,  a  unit  may 
be  permitted  only  to  treat  specific 
solvent  wastes,  but  may  be  equally 
capable  of  treating  other  solvent  wastes 
that  exhibit  similar  physical  and 
chemical  properties  within  the  same 
management  conditions  of  the  permit.  In 
these  cases,  the  permit  modification  will 
follow  the  Class  2  process. 

The  second  situation  is  where  the 
introduction  of  a  different  waste  at  a 
unit  will  require  different  or  additional 
management  practices,  design,  or 
processes  to  properly  manage  the 
waste — for  instance,  if  the  waste  is 
reactive  or  Ignitable — and  the  permit 
conditions  does  not  anticipate  that  such 
wastes  will  be  managed  in  the  unit. 
These  circumstances  require  a  Class  3 
permit  modification. 


In  the  proposal  the  term  "new  wastes 
in  a  unit"  was  used  instead  of  "different 
wastes  in  a  unit"  m  Appendix  I.  This  led 
a  number  of  commenters  to  confuse  the 
Appendix  I  modifications,  which 
address  the  management  of  existing 
hazardous  wastes  in  different  units  frtim 
those  prescribed  by  the  permit,  with  the 
separate  provision  concerning  the 
management  of  newly  listed  or 
identified  wastes.  Since  there  are 
different  modification  procedures  for  the 
management  of  newly  listed  or 
identified  wastes  (§  270.42(g)).  the 
distinction  is  critical.  To  clarify  this 
issue  for  persons  using  .Appendix  I.  in 
today's  rule  the  Agency  is  using  the  term 
"management  of  different  wastes  in  a 
unit"  to  refer  lo  changes  involving  the 
introduction  of  hazardous  wastes  to 
units  that  are  not  permitted  to  handle 
these  wastes.  Also,  notes  have  been 
added  to  the  Appendix  to  reference 
§  270.42(g)  for  modification  procedures 
to  be  used  for  the  management  of  newly 
bsted  or  identified  wastes. 

Many  commenters  suggested  that  the 
modifications  regarding  management  of 
different  wastes  in  each  specific  type  of 
unit  be  reclassified  or  downgraded.  EPA 
considered  these  comments,  but  has 
decided  lo  retain  the  respective 
classifications  as  proposed  for  the 
following  reasons.  First,  when  a  facility 
proposes  to  alter  the  way  that  its  wastes 
will  be  treated,  stored,  or  disposed,  then 
the  public  should  have  an  opportunit>'  lo 
comment  on  the  proposal  prior  to  a  final 
Agency  decision  The  Class  2  and  3 
processes  provide  for  such  public  input, 
Second,  where  the  introduction  of 
different  wastes  to  a  unit  Involves 
additional  or  different  operating 
procedures  or  management  practices, 
there  is  a  greater  potential  for  significant 
change  lo  the  permitted  operation: 
therefore  the  Class  3  process  should  be 
followed  since  it  was  designed  for  those 
circumstances.  Finally,  it  should  be 
noted  that  in  many  cases  the  permitlee 
can  apply  for  a  temporary'  authorization 
to  implement  the  desired  change  while 
the  Class  2  or  3  procedures  are  carried 
out.  Therefore,  the  Agency  believes  that 
the  framework  in  today's  rule  is 
appropriate  and  consistent  with  the 
definitions  established  for  the  three 
classes. 

For  each  type  of  unit  in  Appendix  I. 
EPA  has  defined  general  criteria  as 
discussed  above  to  be  used  in 
determining  whether  permit 
modifications  involving  the  management 
of  new  wastes  represent  a  Class  2  or  a 
Class  3  change.  .Although  these  criteria 
are  general  in  nature,  D*A  believes  that 
they  are  sufficiently  specific  lo  delineate 
Classes  2  and  3  modifications. 


e.  General  Approach  to  Defining  Unit- 
Specific  Changes 

This  section  of  the  preamble  describes 
FJA's  classification  of  permit 
modifications  involving  the  various 
types  of  hazardous  waste  management 
units  at  a  facility.  In  general,  EPA  has 
addressed  for  each  type  of  unit:  (1) 
Changes  to  or  addition  of  units  that 
affect  the  facility's  capacity,  (2)  changes 
to  units  that  do  nut  affect  facility 
r^ipacity.  (3)  replacement  of  units.  (4) 
introduction  of  new  wastes  into  a  unit. 
and  (5)  changes  lo  the  waste 
management  practices  involving  the 
unit.  Also.  EPA  has  identified  additional 
changes  that  are  appropriate  for  specific 
units. 

i.  Tanks  and  Containers.  The 
permitting  standards  for  a^ntainers  and 
tanks  are  found  m  40  CFR  Part  264. 
Subparts  I  and  ]  Because  of  the 
similarities  of  the  classifications  for 
the.se  units,  they  are  discussed  logelhiT 
in  this  preamble.  Furthermore,  the 
Agency  has  combined  "tank  storage" 
dnd  'lank  treatment"  into  a  single 
section.  The  Agency  believes  that  this 
arrangement  is  preferable  because  it 
eliminates  possible  confusion  created  by 
duplicative  language  and  because  the 
Part  264  standards  do  not  differentiate 
between  tanks  used  for  treatment  and 
tanks  used  for  storage. 

Tank  system  and  container  changes  or 
additions  resulting  in  a  capacity 
increase  of  25  percent  or  less  qualify  *»s 
Class  2  modifications  as  long  as  they  do 
not  involve  other  changes  that  require  a 
Class  3  modification  ii,e.,  treatment  of 
new  wastes  using  a  different  tank 
design  or  process— <liscusRed  later  in 
this  section  of  the  preamble)  This 
allows  modest  ciipacity  growth  at  a 
facility  without  the  full-scale  proc^^dun^s 
for  ma|or  modifications,  but  with  an 
appropriate  level  of  public  notice?  and 
part)cipabon.  Any  change  leading  to  an 
increase  of  more  than  25  percent 
requires  a  Class  3  modification  (except 
for  certain  specific  unit  operations 
described  later  in  this  section). 

The  25  percent  limit  ts  based  on  the 
initial  permitted  capacity  for  tank 
systems  or  containers.  As  an  example,  a 
facility  that  has  a  permit  for  both  lank 
systems  and  containers  may  bring  on 
additional  tank  systems  as  Class  2 
modifications  until  ihe  cumulative 
increase  in  lank  capacity  equals  25 
percent  of  the  tank  capacity  specified  in 
the  initial  permit.  Similar  changes  may 
be  made  involving  container  units, 
based  on  the  initial  container  capacity. 
Once  the  25  percent  limit  is  reached,  all 
subsequent  modifications  involving 
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capMr.ily  jncreascR  for  the  specific  type 
uf  unit  must  rollow  the  Class  3  process. 

Another  example  (hat  illustrates  the 
limited  niiture  of  this  Class  2  provision 
IS  where  a  facility's  permit  specines 
extensive  container  storage,  but  there  is 
no  provision  for  tank  storage.  In  (hia 
case,  the  container  storage  operation 
may  be  expanded  through  a  Class  2 
change  (subject  to  the  25  pprrent  limit}, 
but  the  addition  of  tanks  is  a  Class  3 
modificalion  since  there  was  no 
permitted  tank  capacity. 

Several  commenters  argued  that  F(2). 
modificalton  of  a  container  unit  without 
increasing  the  capacity,  should  be 
reclassified  from  Class  2  to  Class  1  with 
prior  Agency  approval.  One  example  is 
the  addition  of  a  roof  to  a  container  unit. 
FPA  believes  that  the  addition  of  a  roof 
to  a  container  unit  without  nlteration  of 
the  containment  system  is  an 
appropriate  Class  1  modiftcalion  and 
has  added  this  to  Appendix  I  as  Item 
F(2)(b).  Other  unspecified  changes  in 
this  category,  however,  still  fall  within 
the  definition  of  Class  2  modifications: 
Changes  to  improve  the  design  of 
hazardous  waste  management  units 
without  substantially  altering  the 
conditions  of  the  permit  or  reducing 
protection  of  human  health  or  the 
environment- 

In  developing  the  rule.,  EPA 
considered  the  addition  of  certain  tunks 
that  perform  particular  treatment 
aclivities-^neutralization.  dewatering. 
phase  separation,  or  component 
separation — that  are  fairly  elementary 
physical  processes.  These  unit 
operations  are  relatively  simple  in 
design  and  are  often  found  in  temporary 
or  mobile  treatment  units  (NfTUs).  EPA 
recognizes  the  growing  interest  for  using 
such  MTl-'s  since  they  provide  industry 
significant  flexibility  in  selecting  among 
treatment  technologies,  in  pretreating 
wastes  before  final  Iretitment.  and  in 
reducing  waste  volume  before  shipping, 
and  in  conducting  closure  and  corrective 
aLtion.  To  address  this  issue.  EPA 
proposed  in  Item  GU)|d)  ihiit  new  tanks 
performing  these  functions  he  allowed 
to  operate  for  90  days  or  less  under 
Class  1  procedures,  with  prior  Director 
apprtnal.  N'ew  tanks  performing  these 
functions  for  more  than  90  d.i_\s  would 
bt'  addressed  under  Class  2  procedures. 
e^en  if  they  involved  a  grejiter  than  25 
percent  increase  in  the  facility's  tank 
capacity  (e.g..  if  the  facility  in  question 
h.id  limited  or  no  tank  capacity). 

Infroduction  of  temporary  tank 
treatment  units  might  also  require 
changes  in  ancillary  plans,  such  as 
closure,  contingency,  or  personnel 
training  plans.  In  this  case,  these 
changes  are  considered  part  of  the 
o\erai!  permil  modificnlion  required  tii 


introduce  these  units  at  the  facility,  and 
will  be  approved  under  Class  1 
procedures  as  well. 

Comment  was  specifically  requested 
on  the  classification  of  the  temporary 
(i.e..  less  than  90  days]  addition  of  tanks 
to  perform  neutralization,  dewalering. 
phase  separation,  or  component 
separation  (G(l)ld|).  Three  commenters 
supported  the  classification  of  these 
changes  as  Class  1  with  prior  Agency 
approval,  while  none  opposed  it-  In  light 
of  these  comments,  this  modification  has 
been  identified  as  Class  1  with  prior 
Agency  approval  in  the  final  rule. 

One  additional  commenter  argued 
that  stabilization  should  be  added  to  the 
treatment  activities  included  In  Items 
G{1)  (c)  and  (d).  EPA  acknowledges  that 
this  suggestion  would  simplify  and 
expedite  pretrealment  of  wastes  at  the 
time  of  disposal  or  unit  closure  Further, 
the  Agency  believes  that  the 
requirement  of  Director  approval  would 
ensure  that  the  stabilization  takes  place 
in  conformance  with  Part  254  standards. 
However,  the  Agency  also 
acknowledges  that  stabilization  is  a 
more  complex  process  than  the  four 
processes  identified  in  G(l)[d).  and  U 
recognizes  the  concerns  of  (he 
negotiating  committee  and  others  about 
the  addition  of  new  units  at  facilities. 
Therefore,  the  Agency  is  not  prepared  at 
this  time  to  include  stabilization  units  in 
Category  Gll)(d)-  It  should  be  noted, 
however,  (hat  stahilzation  tanks — 
particularly  when  used  for  closure  and 
corrective  action— may  often  be  eligible 
for  temporary  authorizations  under 
8  270.42(e). 

Item  G(3)  in  the  proposal  would  have 
allowed  replacement  of  tanks  as  a  Class 
1  modification,  as  long  as  the  new  tank 
had  a  capacity  of  +  /  —  10^  of  the  old 
tank.  However,  the  facility  owner  or 
operator  was  prohibited  from  using  the 
additional  capacity.  Comment  was 
requested  on  whether  it  is  necessary  to 
prohibit  the  owner/operator's  use  of  the 
additional  10%  capacity.  Commenters 
overwhelmingly  opposed  the 
prohibition,  arguing  that  such  a 
prohibition  would  be  difficult  to 
implement  monitor,  and  enforce.  EPA 
agrees  and  has  removed  the  prohibition 
from  C(3).  The  10  percent  variation 
would  be  limited  to  a  maximum  of  t.SOO 
gallons  since  tanks  of  15.000  gallons  or 
more  are  usually  made  to  order  and 
therefore  would  not  have  to  deviate 
significantly  from  the  original  tank  size. 

One  commenter  stated  that  the 
proposed  exclusion  in  G|1)(a|  (which 
lists  as  Class  3  (he  addition  or 
modification  of  a  tank  unit  leading  to  a 
greater  than  25  percent  increase  in 
capacity)  should  refer  to  C(1)(d)  [less 
than  9t)-day  units)  rather  than  G(1)lc) 


(greater  than  90-day  units).  The  final 
rule  includes  an  exclusion  for  both 
G(l)(c}  and  C(l)(d|  because  EPA  does 
not  believe  that  a  capacity  limitation 
should  apply  for  either  of  these 
modifications. 

Several  commenters  asked  EPA  to 
clarify  that  permit  modifications  would 
not  be  required  where  tanks  (or 
containers)  were  operated  at  a  facility  in 
a  manner  that  was  exempt  from  RCRA 
permitting.  EPA,  therefore,  explicitly 
acknowledges  that  units  excluded  from 
(he  permit  standards  of  Part  264  would 
not  be  subject  to  permit  modification 
procedures.  Examples  of  such  units  arc 
tanks  or  containers  excluded  under  the 
generator  accumulation  provisions  of 
i  262-34.  the  exemptions  for  wastewater 
treatment  and  neutralization  tanks  of 
5  2(i4.1(g)(6l.  and  the  closed  loop 
recycling  exclusion  of  S  261.4(aj(8). 

li.  Surface  Impoumiments.  The  surface 
impoundment  permitting  standards  of  40 
Ci-H  Part  264.  Subpart  K  are  designed  to 
prevent  any  migration  of  wastes  out  of 
(he  impoundment  to  adjacent  soil, 
ground-water,  or  surface  water.  EPA  has 
decided  (u  allow  Class  2  permit 
modifications  involving  surface 
impoundments  only  under  the  following 
circumstances:  (1)  Changes  to  an 
impoundment  that  do  not  increase  the 
unit  s  capacity  and  that  do  not  modify 
the  liner,  leak  detection  system,  or 
leachate  collection  system.  (2)  changes 
to  management  practices  at  the 
impoundment,  and  (3)  addition  of  new 
wastes  under  certain  circumstances  (as 
discussed  in  Section  IVC.S  of  the 
preamble).  Class  3  permit  modifications 
are  required  for  other  changes,  such  as 
increased  capacity  or  replacement  of  an 
impoundment.  This  approach  is 
consistent  with  (he  proposal- 
One  commen(er  questioned  how  an 
impro\  ement  to  a  liner  would  be 
classified  under  Section  H.  The 
cummenter's  confusion  on  this  point 
reflected  the  fact  that  the  section  on 
surface  impoundment  modifications  in 
Appendix  1  of  the  proposal  was  not  as 
complete  as  the  sections  for  comparable 
units,  such  as  landfills  and  waste  piles. 
The  final  rule  has  been  modified  so  that 
the  surface  impoundment  modifir^idons 
parallel  those  for  landfills  and 
unenclosed  waste  piles.  This  revision 
answers  the  commenter's  concern: 
improvement  to  a  liner  without 
increasing  the  capacity  of  (he 
impoundment  would  now  be  processed 
as  a  Class  2  change  under  H(3}. 

iii.  11  (?.v/f*  Piles.  EP.A  has  developed 
.separate  permit  modification  categories 
for  two  general  types  of  waste  pOes.  The 
first  t>'pe  of  waste  pile  is  one  tha(  ts  not 
inside  or  under  a  cover  providing 
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protection  from  precipitation,  or  that 
otherwise  does  not  qualify  for  the 
exemptions  provided  tn  S  264.250(c). 
Such  units  are  referred  to  as 
"unenclosed  waste  piles,"  and  are 
treated  in  the  same  manner  as  landfills 
for  purposes  of  permit  modifications. 
Since  unenclosed  waste  piles  are 
subject  to  essentially  the  same  design, 
operating,  monitoring,  and  inspection 
requirements  as  landfills,  the  Agency 
has  decided  that  the  permit  modification 
requirements  for  these  waste  pile  units 
should  also  be  similar.  The  specific 
landfill  permit  modification 
requirements  are  discussed  in  the 
following  section. 

The  second  type  of  waste  pile  unit  is 
the  "enclosed  waste  pile" — i.e^  waste 
piles  that  comply  with  5  264.250(c).  Such 
waste  piles  are  exempt  from  the  ground- 
water monitoring  requirements  of 
Subpart  F  and  fi^m  the  S  264.251 
requirements  for  liners,  leachate 
collection  systems,  run-on  and  run-off 
control,  and  wind  dispersal  control. 
Section  I  of  the  appendix  lists  the 
modifications  for  enclosed  waste  piles. 

Note  that  Item  l(l)(b)  treats  unit 
changes  or  additions  resulting  in  a 
capacity  increase  of  25  percent  or  less 
as  Class  2  modifications.  This  is  the 
same  as  for  tank  and  container  units. 
Further  discussion  of  the  operation  and 
limitations  of  this  Class  2  change  can  be 
found  in  Section  IV  C.6.i  above. 

One  commenter  pointed  out  correctly 
that  (wo  references  to  S  265.250(c)  in 
modification  I  should  read  §  264.250(c). 
This  change  has  been  made.  Another 
commenter  argued  that  Item  1(3)  should 
be  reclassified  as  Class  2  unless  the 
replacement  waste  pile  will  be  in  the 
same  location  as  the  old  one.  The 
commenter  is  concerned  that  the 
l(.u.alion  will  infiuence  the  structural 
stability  of  the  enclosure  and  the 
potential  for  flooding.  However,  EPA 
disagrees  because  the  unit  must  be  of 
the  same  design  as  the  previous  unit  and 
meet  all  of  the  waste  pile  conditions  in 
the  permil. 

iv.  Landfills.  The  permitting  standards 
for  landfills  are  found  in  40  CFR  Part 
264.  Subpart  N.  The  list  of  permit 
modifications  for  landfills  are  presented 
in  Section  )  of  Appendix  I.  (As  discussed 
above,  these  modifications  also  apply  (o 
unenclosed  waste  piles.) 

EPA  lists  most  changes  at  landfill 
facilities  as  Class  3  modifications.  Class 
2  applies  only  to  changes  that:  (1 )  Do  not 
affect  a  liner,  leachate  collection  or 
detection  system,  run-off  control  or  final 
tiover  system.  (2)  affect  management 
practices  at  the  landfill,  and  (3)  involve 
the  addition  of  new  wastes  under 
certain  circumstances  (see  Section 
IV.C.5  of  the  preamble). 


V.  Land  Treatment  Units.  The  list  of 
modifications  to  land  treatment  facilities 
relate  primarily  to  changes  in  land 
treatment  operating  practices, 
monitoring  of  the  unsaturated  zone,  and 
the  treatment  demonstration.  The  items 
listed  are  specific  and  self-explanatory. 

In  general,  commenters  on  the 
proposal  suggested  the  reclassification 
of  certain  land  treatment  permit 
modifications  to  expand  the  scope  of 
Class  1  changes.  One  commenter 
suggested  dividing  K(2).  modification  of 
run-on  control,  into  Kl2)|a)  for  changes 
that  decrease  the  amount  of  mn-on 
(Class  1)  and  K(2)(b}  for  other  changes 
(Class  2).  The  same  commenter  also 
suggested  dividing  K{3|.  modification  of 
run-off  control  systems,  into  K(3)|a)  for 
changes  that  involve  management  of 
non-hazardous  run-off  (Class  2)  and 
K(3}|b)  for  changes  that  involve 
management  of  hazardous  run-off  (Class 
3).  Two  commenters  suggested  that  K(6) 
should  be  revised  to  split  out  any 
practice  which  would  only  lower  the 
rate  of  waste  application  and  to  allow 
this  change  to  be  Class  1.  Although  the 
intent  of  the  commenters  is 
understandable,  the  Agency  is 
particularly  concerned  about  run-on  and 
run -off  systems  at  land  treatment 
facilities.  Therefore.  ElPA  is  amending 
K(61  to  allow  Class  I  procedures  for 
activities  that  only  decrease  the  waste 
application  rate,  but  is  not  amending 
Kl2)  and  K(3).  The  Agency,  however, 
emphasizes  that  most  of  the  concerns  of 
(he  commenter  could  be  addressed 
through  carefully  writ'en  permits, 
allowing  flexibility  in  run-off  and  run-on 
standards. 

Three  commenters  argued  that  K(7), 
which  addresses  certain  changes  in 
management  practices,  should  be 
reclassified  as  a  Class  1  modification  for 
acbvities  that  improve  the  efficiency 
and  operation  of  land  treatment 
operations.  ElPA  agrees  that 
improvements  in  land  treatment 
processes  should  be  encouraged. 
However,  it  can  be  a  difficult  question  in 
any  given  circumstance  to  determine 
whether  a  specific  change  will  lead  to 
an  improvement.  Therefore,  the  Agency 
has  not  revised  K(7).  At  the  same  time, 
the  Agency  believes  that  many  of  the 
concerns  identified  by  the  commenters 
can  be  addressed  through  reasonable 
flexibility  in  permit  writing.  In  addition, 
a  land  treatment  owner  or  operator 
wishing  to  experiment  with  new 
methods  to  improve  treatment  might  in 
some  cases  qualify  for  a  temporary 
authorization. 

One  commenter  stated  that  K|12|. 
which  deals  with  changes  in  background 
levels,  should  be  a  Class  2  modification 
to  be  consistent  with  proposed  C(61. 


since  both  concern  the  establishment  of 
background  values.  FPA  i^srecs  that 
these  two  items  are  similar  and  should 
have  comparable  classifications.  Thus, 
item  K[12)  has  been  reclassified  as  Class 

2  to  be  consistent  with  the  prt^viously 
discussed  ground-water  classification. 

One  commenter  argued  that  K{15J. 
minor  changes  lo  a  land  treatment 
permit  to  reflect  the  results  of  the 
treatment  demonstration,  is  basically 
Ihe  same  as  a  minor  modification  under 
the  current  regulations  and  supported 
the  reclassification  of  this  item  as  a 
CUss  1  modification.  Since  the 
procedures  for  a  minor  modification  and 
a  Class  1  modification  with  prior 
Director  approval  are  similar,  and  the 
.Agency  is  not  aware  of  any  difficulties 
caused  by  application  of  the  minor 
modification  procedures  to  these 
situations.  K(151  is  listed  as  a  Class  1 
modification,  wiih  prior  Director 
approval,  in  the  final  rule. 

EPA  has  made  several  conforming 
changes  to  the  land  treatment 
demonstration  permitting  provisions  cf 
5  270.63.  Section  270  631dl  formerly 
specified  procedures  for  modifying  the 
second  phase  of  a  land  treatment  permit 
based  on  results  of  field  tests  or 
laboratorv'  analyses.  However,  these 
procedures  were  designed,  in  part,  to 
provide  the  owner  or  operator  an 
opportunity  to  appeal  the  Director's 
decision  on  conditions  in  the  second 
phase  permit  Since  this  rule's 
modification  approach  provides  for  the 
appeal  of  any  permit  modification  (see 
discussion  at  IV.B.6  above),  there  is  no 
need  to  specify  special  appeals 
procedures.  Therefore.  §  270.63(d)(2)  no 
longer  will  reference  minor 
modifications.  In  addition,  as  a 
conforming  change  EPA  has  deleted  the 
reference  to  minor  modification  in 
Section  (d)(1).  and  combined  existing 
Sections  (d)(3J  with  (dj(l)  for  simplicity. 

vi.  Incinerators.  Section  L  of 
Appendix  1  presents  the  classifications 
of  permil  modifications  for  incinerators. 
This  Section  is  slightly  reorganized  from 
the  proposal.  Items  L(l)  and  (?)  address 
modifications  to  incinerators  that  result 
in  capacity  increases.  Measures  of 
incinerator  capacity  commonly  used  in 
permits  are:  (1)  Thermal  feed  rate,  (2| 
waste  feed  rate,  or  (3)  organic  chlorine 
feed  rate.  A  Class  2  permit  modification 
may  be  obtained  for  capacity  increases 
up  to  25  percent;  beyond  that,  a  Class  3 
is  required,  hem  L(3)  specifies  particular 
unit  modifications  that  require  the  Class 

3  approval  process  even  if  these  changes 
result  in  less  than  a  25  percent  capaaty 
increase.  This  is  because  they  can 
directly  affect  the  achievement  of  Ihe 
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performance  standards  specified  in  the 

permit. 

Changes  in  Items  L(l).  (2].  Hnd  (3) 
require  trial  bums  unless  the  Director 
decides  that  the  information  that  would 
be  gained  through  the  tnal  bum  can  be 
reasonably  developed  through  other 
means.  Items  Hi].  (2).  and  (3)  allow  the 
Director  to  waive  the  required  trial  bum 
if  the  permittee  can  make  an  afxeptable 
demonsU-ation  that  the  performance 
standards  would  be  met.  Current  EPA 
requirements  pertaining  to  trial  burns 
allow  substitute  demonstrations  in  lieu 
of  trial  burns  under  certain 
circumstances — normally  where  data 
are  available  from  operallonal  or  trial 
bums  ai  similar  units.  ISee  §5  2rm9(n), 
;;-0.62|b)(5).  and  254,244(f:) )  The 
language  is  consistent  with  existing 
incinerator  regulations.  This  language 
a!so  appears  in  Items  L(r»)(a)  and  L(6)(a). 

In  the  proposal,  replacement  of  unit 
rnmponents  with  funrtionally 
ecjuivaUnt  components,  was  addressed 
in  proposed  Item  L(3|.  This  Item  has 
been  dropped  from  thfi  final  rule  since  it 
IS  covered  by  item  Af3).  One  commenter 
SLii^gesled  that  this  provision  should 
tiUow  replacement  of  incinerator  unit 
components  with  impio\'ed  components 
EPA  believes  that  the  definition  of 
"functionally  equivalent"  provided  m 
5  270.2  allows  sufficient  latitude  for 
these  types  of  changes  under  A(3)  See 
preamble  Section  IV  C.2  for  further 
discussion  on  Item  A{3). 

Item  L(4]  addresses  changes  to 
incinerator  operating  or  monitoring 
requirements  not  likely  to  affect 
rnmpliance  with  performance 
St rindards.  Examples  of  these  Class  2 
chdnges  include  modification  of  the 
waste  feed  systems,  quench  systems, 
kiln  refractory,  or  control 
instrumentation.  The  Director  may 
retjuire  a  trial  bum  if  the  niodirtcatton 
could  affect  the  capability  of  the 
incinerator  to  meet  performance 
stdndards  or  could  significantly  change 
the  operatmg  conditions. 

Changes  to  operating  requirements 
are  identified  in  Item  U5|  Alteration  of 
operritmg  requirements  that  relate  to  the 
unil  s  capability  to  meef  performance 
standards  are  designated  Class  3 
modifications.  Changes  to  other 
operating  requirements  can  be  made 
under  the  Class  2  process.  Trial  bums 
may  be  required  for  the  change-t  listed  in 
ItemL(5)(al, 

Due  to  the  nature  of  the  trial  bum  and 
shakedown  periods  for  new 
incinerators,  changes  often  need  to  be 
made  in  the  trial  bum  plan  or  in  the 
permit  conditions  that  apply  to  the 
incinerator  before  and  immediately  after 
the  trial  bum  is  conducted.  Such 
changes  are  in  Item  L[7].  Note  that  items 


H7J  (b),  (c),  and  fd]  are  essentially 
unchanged  from  the  current  minor 
modifications  m  §  270.42  {k|.  (j).  and  {i). 

One  commenter  expressed  the  opinion 
that  positive  changes  designed  lo 
improve  the  pollution  control 
mechanisms  or  the  deslriiclion 
capacities  of  incmeralors  under  Item 
1.(3)  (formerly  Item  L(l)(c})  should  be 
encouraged  through  a  Class  1 
designation.  This  is  not  feasible  because 
technical  changes  to  incinerator  systems 
cannot  easily  be  determined  to  be 
■■positive"'  changes.  Thus,  a  higher  level 
of  review,  perhaps  Including  a  trial  burn, 
is  required  to  evaluate  the  actual  effects 
of  these  types  of  system  alterations  on 
the  envirorunent. 

Another  commenter  requested  that 
improved  inspection  or  recordkeeping 
procedures  in  Item  M5)(c]  be  Class  1 
modifications.  This  Issue  was  addressed 
earlier — increased  inspections  or 
recordkeeping  would  noi  adversely 
affect  permit  conditions  and  therefore 
do  not  require  modification.  The  same 
commenter  argued  ihat  wastes 
identified  in  the  same  waste  codes  as 
tho.se  previously  incinerated  should  not 
be  considered  new  wastes  for  the 
purposes  of  permit  modification  under 
Item  L(e).  The  language  of  1(0)  dearly 
indicates  that  the  determining  factor  for 
whether  a  waste  is  considered  new  or 
not  is  the  presence  or  absence  of  a 
Principal  Organic  Hazardous 
Constituent  (POHC)  that  is  more 
difficult  to  bum  than  authonzod  by  the 
permit.  Thus,  the  waste  code  is  relevant 
only  to  the  extent  that  wastes  with  the 
same  waste  code  may  have  similar 
POflCs.  EPA  is  not  amending  this 
modification  as  suggested  because  the 
incinerator  permit  standards  are  based 
on  the  presence  or  absence  of  POKCs. 
not  on  waste  codes. 

Another  commenter  suggested  that  the 
term  "more  difficult  to  incinerate"  in 
L(6||a)  and  U6Hb)  be  replaced  with 
"having  a  heat  of  combustion  lower  than 
the  raininmm."  Heat  of  combustion  has 
been  suggested  in  past  EPA  guidance  as 
one  method  lo  rank  the  incinerability  of 
compounds.  However,  other 
mcinerability  ranking  methods  may  be 
preferable  to  heat  of  combustion  on  a 
technical  basis.  Therefore,  the  suggested 
revision  would  make  the  regulation 
overly  specific  and  narrow,  and  has  not 
been  incorporated. 

An  additional  commenter  argued  that 
L16).  substitution  of  an  alternate  fuel, 
should  be  reclassified  Class  2  or  3.  due 
to  the  concern  that  fuel  substitution 
could  substantially  alter  the 
perfomiance  of  the  incineralor.  EPA 
does  not  believe  that  this  is  a  major 
concern  since  compUance  with  the 
destruction  and  emission  levels  required 


by  the  regulations  can  be  maintained  by 
making  adjustments  when  various  fuels 
are  used  so  that  the  incinerator 
maintains  the  operating  conditions  at 
which  il9  destruction  and  removal 
efficiency  (DRE)  was  demonstrated  in 
the  trial  i)urn.  as  specified  in  the  permit. 

7.  Dusure 

The  closure  activities  identified  in 
Section  D  of  Appendix  I  stem  from  Part 
264  Subpart  G.  Since  S  2&4,112(a} 
speciHes  that  the  approved  closure  plan 
btcnmes  incorporated  as  a  condition  of 
the  permit,  any  changes  to  the  plan  must 
be  made  through  the  permit  modification 
process.  The  classification  of  specific 
closure  plan  changes  is  presented  in 
Appendix  I.  Item  0(1}. 

Item  D(l]  classifies  various  changes  to 
facility  closure  plans.  This  item  has 
been  somewhat  revised  since  the 
proposal,  because  of  public  comment 
and  further  analysis  of  closure 
procedures  The  major  dianges  arc 
discussed  below. 

Kirst,  Item  D(l)(a) — estimate  of 
maximum  extent  of  operations  and 
maximum  inventory  of  wastes  on  site — 
is  now  categorized  as  a  Class  1 
modification  with  Director  approval.  In 
the  proposal,  the  two  estimates  were 
treated  separately  A  change  in  the 
pstimate  of  the  maximum  extent  of 
op(*ration  was  proposed  to  be  Class  2, 
and  a  change  in  the  estimate  of 
maximum  inventory  of  wastes  was 
identified  as  a  Class  1  change  (without 
Director  approval).  These  modifications, 
however,  are  of  minor  significance  lo 
the  overall  management  of  the  facility 
and  to  human  health  and  safely.  They 
reflect  the  owner  or  operator's  estimate 
of  his  or  her  actual  and  future  activities 
at  the  facility,  but  the  estimates  in  no 
case  could  exceed  the  facility's 
permitted  capacity.  Therefore,  EPA 
believes  that  only  limited  review  is 
necessary.  However,  because  these 
estimates  are  critical  in  defining  the 
scope  of  the  closure  plan  and.  in 
particular,  the  amount  of  financial 
assurance  carried  for  closure.  EPA 
believes  that  prior  approval  of  changes 
in  estimates  should  be  required  before 
the  Class  1  modification  takes  effect. 
Consequently,  changes  to  these 
estimates  are  established  as  Class  1 
modifications  with  prior  Director 
approval  in  today's  rule. 

Second,  Item  D(l)(b) — changes  in  the 
closure  schedule  for  any  unit,  including 
approval  of  closure  periods  longer  than 
90  days  or  180  days  under  fi  2&4.113  (a) 
and  (b) — was  proposed  as  a  Class  2 
modification.  The  extension  of  the 
closure  period  beyond  90  and  180  days 
had  previously  been  classified  as  a 
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minor  modification.  EPA  does  not 
believe  that  the  procedures  for 
requesting  this  modification  should  be 
substantially  changed,  and  therefore  is 
classifying  extensions  of  the  closure 
period  under  $  264  113  [a]  and  (b)  as 
Class  1  modifications,  with  the 
Director's  approval.  In  general,  changes 
in  closure  schedules  will  involve 
modification  of  interim  dates  within  the 
90  and  180-day  closure  time  periods. 
Even  in  cases  where  the  period  is 
extended  beyond  these  dates,  the 
changes  will  be  relatively  minor,  as  long 
as  other  modifications  of  the  closure 
plan  were  not  involved.  Typically,  they 
reflect  delays  due  to  equipment 
problems,  bad  weather,  or  similar 
factors.  Where  the  delay  also  involves 
substantive  modifications  of  the  closure 
plan,  those  modifications  have  to 
undergo  the  permit  modification 
procedures  appropriate  for  that  class  of 
change. 

Two  other  entnes  in  Item  D(])  have 
also  been  changed  from  the  proposal  in 
response  to  comments.  First.  D(lllc). 
changes  in  estimates  of  the  expected 
year  of  closure,  has  been  changed  from 
Class  1  to  Class  1  with  Director 
approval.  Although  a  change  in 
estimated  year  of  closure  is  minor  in 
terms  of  public  health  and  the 
environment,  it  is  important  in 
determining  the  pay  in  period  for  the 
closure  trust  fund,  (in  fact,  current 
regulations  require  the  owTier  or 
operator  to  estimate  the  date  of  final 
closure  only  if  he  or  she  is  relying  on  a 
trust  fund  for  financial  assurance  for 
closure.)  Agency  approval  of  changes  in 
this  estimate  is  necessary,  because  they 
may  affect  the  pay-in  rate  to  a  trust  fund 
and  therefore  the  facility's  financial 
assurance-  Second,  D(l}(d).  changes  in 
procedures  for  decontamination  of 
facility  equipment  or  structures,  has 
been  changed  from  Class  2  to  Class  1. 
with  Director  approval.  The  Pari  264 
closure  regulations  establish  general 
standards  for  decontamination,  which 
have  to  be  met  in  every  case.  The 
specific  procedural  details  of  how 
decontamination  will  be  achieved  are 
technical  and  generally  best  suited  for  a 
Class  1  designation. 

Items  D(2)  and  D(3)  deal  with  permit 
modifications  to  allow  the  use  of  new 
units — for  example,  treatment  tanks — 
during  closure.  In  some  cases,  the  use  of 
specific  units  during  closure  may  be 
anticipated  in  sufficient  detail  in  the 
closure  plan,  and  therefore  a  permit 
modification  will  not  be  necessary. 
However,  the  use  of  units  not  covered  in 
the  closure  plan  will  generally  require  a 
permit  modification  to  amend  the  plan 
(see  S  264112(0]),  In  practice,  it  is  often 


not  possible  for  the  permittee  or  the 
Agency,  at  the  time  of  permit  issuance, 
lo  anticipate  the  specific  methods  that 
will  be  best  suited  to  close  a  facility  ten 
or  more  years  in  the  future.  Therefore. 
EPA  experts  that  facility  owners  will 
frequently  introduce  units  during  closure 
that  were  not  included  in  the  original 
closure  plan. 

The  Agency  has  decided  that  the 
addition  of  units  to  perform  closure 
should  generally  carry  the  same 
classification  as  adding  the  same  types 
of  units  for  other  reasons  {discussed  m 
preceding  sections  of  the  preamble), 
However,  the  Agency  believes  it  is  not 
necessary  to  require  a  Class  3 
modification  for  adding  tanks. 
containers,  or  enclosed  waste  piles  for 
dosure  that  result  in  a  capacity  increase 
of  more  than  25  percent,  as  would  be  the 
case  if  such  expansion  occurred  at  an 
operating  facility.  Closure  activities  are 
generally  of  relatively  short  duration. 
Capacity  increases  resulting  from  the 
addition  of  these  units  to  perform 
closure  are  temporary  because  following 
their  use  during  closure,  these  units  will 
also  be  dosed.  Therefore,  the  addition 
of  these  three  types  of  units  during 
dosiue  are  spedfied  as  Class  2.  Items  D 
(2)  and  (3)  in  the  Appendix  I  contain  the 
classification  of  these  dosure  activities. 

EPA  has  also  considered  the  special 
case  of  tanks  that  neutralization, 
dewatenng.  phase  separation,  and 
component  separation.  (See  the  earlier 
discussion  on  tanks  in  Section  IVC.S.i  of 
this  preamble.)  As  described  earlier,  the 
Agency  expects  these  four  treatment 
operations  to  become  increasingly 
available  through  the  use  of  NfFUs. 
MTUs  are  particularly  well  adapted  lo 
cleanup  activities  and  dosure  of 
hazardous  waste  facilities.  Therefore,  in 
today's  rule.  EPA  has  classified  the 
temporary  addition  of  these  specific 
tank  units  as  a  Class  1  modification  with 
required  Agency  approval.  {See  Item 
D(3](fl.)  This  18  consistent  with  the 
classification  for  these  same  units  if 
used  for  fewer  than  90  days  to  perform 
non-cloaure  activities 

Comment  was  requested  on  whether 
the  temporary  addition  of  tanks  that 
perform  neutralization,  dewatering. 
phase  separation,  and  component 
separation  for  dosure  activities  was 
appropriately  classified  in  the  proposal 
as  a  Class  1  modification  with  prior 
Agency  approval.  One  comment 
supporting  this  modification  was 
received,  thus,  Item  D|3)|fl  has  not  been 
changed  from  the  proposal- 
Many  additional  changes  beyond 
those  listed  in  Appendix  1  are  likely  to 
be  required  for  dosure  plans.  EPA  and 
the  Negotiating  Committee  did  not 


attempt  to  identify  every  possible 
change,  for  example,  in  the  unit-specific 
technical  standards  for  closure.  Where  a 
specific  change  has  not  been  identified, 
the  owner  or  operator  would  have  the 
option  of  using  the  Class  3  procedures, 
or  requesting  the  Agency  to  classify  the 
change  under  §  270.42(d).  EPA.  however, 
emphasizes  that  many  potential  changes 
in  dosure  plans,  such  as  changes  in 
sampling  or  momtonng.  are  already 
induded  elsewhere  in  Appendix  1.  EP.'\ 
also  reiterates  that,  where  the 
introduction  of  a  new  unit  will  require 
the  modification  of  a  facility's  dosure 
plan,  review  of  the  dosure  plan 
modification  would  take  place  under  the 
same  procedures  as  those  required  for 
the  introduction  of  the  new  unit.  For 
example,  where  new  tanks  are  added  to 
a  facility  as  a  Class  2  change, 
modifications  in  the  closure  plan  to 
account  for  those  tanks  would  take 
place  under  Class  2  procedures  as  weil. 

8-  Post-Closure 

Permitted  facilities  that  must  conduct 
post-closure  activities  must  have  an 
approved  post-closure  plan  in  their 
permits  and  must  eventually  have  a 
post-closure  permit.  {See  §§  264.11BU) 
and  270 1(c).)  Modifications  to  post- 
closure  conditions  are  classified  in 
Section  E  of  Appendix  I. 

9.  HSWA  Corrective  Action 

Today's  rule  does  not  specifically 
address  permit  modifications  that  will 
take  place  as  part  of  the  HSWA 
corrective  action  process.  Corrective 
action,  however,  will  likely  require  one 
or  more  permit  modifications  after  the 
permit  has  been  issued.  For  example. 
corrective  action  permits  now  being 
issued  by  the  Agency  require  a  ma)or 
permit  modification  at  the  time  the 
Agency  approves  a  remedy.  Dunng  the 
permit  modification  regulatory 
negotiation.  EPA  and  the  other 
negotiators  considered  the  possibility  of 
specifically  addressing  corrective  action 
and  categorizing  potential  modifications 
as  Class  1.  2.  or  3  The  negotiators, 
however,  decided  not  to  address  such 
modifications,  because  the  corrective 
action  program  was  still  under 
development  and  Ukely  permit 
modification  points  were  not  yet  well 
defined  Instead.  EPA  will  explicitly 
address  corrective  action  permit 
modifications  as  part  of  the  section 
3004lu)  corrective  action  rule  it  is  now 
developing.  In  the  meantime,  individual 
permits  will  specify  where  permits  will 
be  modified  for  corrective  action,  and 
modifications  will  generally  lake  place 
under  the  procedures  of  §  270.41. 
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Alihough  today's  mle  does  not 
specifioiHy  address  permit 

inodificatKww  that  will  ocriir  during  ihf 
corrective  action  process — such  as  al 
the  poinl  of  remedy  approvnl — it 
nevertheless  provides  signifiraiil 
flexiWity  for  corrective  actions 
vrilimtBrily  nnderlaken  by  the  owner/ 
operator.  For  example.  temporBry 
authorizations  wo\j!d  allow  an  ownerf 
operator  to  remediate  spedfic  problems 
more  promptly,  and  the  reduced 
procedures  for  certain  new  treatment 
units  will  promote  voluntary  action  by 
owTier/ operators  in  anticipation  of 
formal  EPA  action.  Therefore,  loday'h 


rule  should  substantially  facilitate 
rxurertive  fiction  al  permitted  facilities. 

IQ.  Locatiua  uf  Minor  Mudific«itions  Jn 
Today's  Ruie 

In  today's  restnicturinx  of  S  S  270.41 
and  Z70.4Z.  the  minor  modiAcatjons 
previously  located  in  f  27042  (a) 
through  Ip)  are  now  contfimed  in 
Appendix  i  oi  {  270.42  Kor  the 
convenience  of  the  reader,  the  following 
r:hyrt  Lross  references  the  former 
parajtniphs  of  ]  270.42  with  their 
Incaition  to  Appendix  I.  and  the 
df  signaled  modificdtinn  class  is 
provHied.  Nole  that  the  miiwr 
nioJificdtHjns  that  addressed 


managpment  of  restricted  wastes 
(5  270.42  (ol  and  (p)J  are  not  covered 
under  a  single  itpTn  in  the  Appendix. 
Rather,  the  specific  claRSification  under 
today's  rc!c  is  dependent  on  the  type  of 
unit  in\-olved.  the  magnitude  of 
additional  unit  capacity  requested,  and 
other  factors.  However,  a  temporary 
authorization  may  be  obtained  for  Ihege 
restricted  wattle  activities  as  specified  in 
S  270.42ie)i3)IiiKBi.  Sur.iidrly.  although 
several  Appendix  I  categories  address 
the  land  ireatincnt  modifications  in  the 
former  i  27ii.4Z[\  i  temporary 
auihorizations  should  be  available  for 
such  changes- 
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D.  Cuaforoiiog  Changes  to  Permitting 

Rega/atsoas 

As  discussed  in  the  preamble  to  the 
proposal  EPA  has  identified  se\  era! 
other  areas  in  the  cnrrent  RCP  A 
permitting  regulations — in  addition  to 
§5  270.41  and  27t5.42— that  need  to  he 
made  consistent  with  today's  rule  One 
commenter  suggested  three  additional 
itetiks  that  should  also  be  changed 
Therefore,  today's  role  adopts 
conforming  changes  to  Parts  124,  264 
265,  and  270  as  presented  in  the 
proposal,  with  the  additions  suggested 
by  the  cotnmenler,  as  discussed  below 

Section  124.5  generally  identtfies 
which  permit  modifications  must  follow 
the  full  Part  124  permitting  procedures 
In  }  124.5fc|  we  are  addmj?  a  refermce 
to  §  270.42tc) — procedures  for  Class  3 
permit  modiftcation^— to  indicate  that 
Class  3  changes  must  comply  with  the 
f*aTt  124  procedures  Also,  f  124  5*c){31 1*; 
modifted  today  to  remove  the  reference 
to  RCRA  *>ninoT  modifications"  and 
replace  it  with  Xiasses  1  and  2 
modifications,"  indicatina  that  they  are 


not  subject  to  the  full  permitting 

requiremeaLs. 

Part  2(M  apecift«i  dul  die  permtltev 
must  reqwest  a  permit  modified  tion  to 
<imend  aa  approved  closure  plan 
( §  2M.ll2(cl)  or  pofit-ciosure  plan 
({  a64.1ia(d]}.  The  request  must  Include 
a  ropy  of  the  amended  plan  for  approval 
by  the  Agency.  However,  since  today's 
rule  allows  certain  changes  to  dosure  or 
post-closure  plans  as  Class  1 
modifications,  in  such  cases  the 
permittee  would  not  "request"  a 
modification  or  seek  "approval"  of  the 
iimended  p^an,  Instead,  the  permittee 
would  notity  the  Agency  of  the  Class  1 
change  (See  Secti^m  IV  B.l  for  detailed 
discnssion.)  There  is  no  Agency 
'jpproval  necess-iry  for  (he  Class  1 
changes  to  these  plans.  Therefor*;,  FHi'A 
IS  amending  55  2B4.112(cl  and2&4.U81d) 
to  ttflow  "wntten  nolirication"  of  Class  1 
modificatioR.s-  Also  in  Part  264.  the 
comnu-nt  at  J  264.54  ia  deleted  since  il 
describes  minor  modified tiotis  to 
contingency  plans  that  would  be 


inconsistent  with  today's  new 
cUjffiificatioQ  A^fitt'Oi. 

Sovefdl  confonniog  changes  are 
identified  for  Part  170.  First,  three 
definitioas  are  added  to  S  270^ 
"Facility  mading  bst"  is  defined  as 
moaning  the  list  maintained  by  the 
A>:('Dcy  ic  atxordaoce  with 
S  124,10(rH\^ii).  this  list  is  used  to  notify 
interested  paiites  of  permit 
modificatkins  (a*^  dtiunissed  in  Section 
IV  B  of  this  predmble).  "Component" 
jii'.d  "functionally  equivalent 
ctmipooent'  are  included  in  the 
definition  section  to  more  clearly  specify 
the  types  of  equipnienl  changes  thai  are 
tillowed  as  CUss  1  modifications  in 
accordance  with  Item  Al3)  of  Appendix 
I  (discitssrd  m  S«n;tioo  IV  C  1  atwvel. 

In  a  second  change  lo  Part  270.  FPA  is 
ddding  a  pmvi'^ion  to  5  ?7t)4(a]  stating 
'  the  permit  may  be  modified  upon  the 
request  of  the  piTmtttei'  ns  set  forth  in 
5  270.42  "  This  change  is  necessar>'  lo 
coincide  with  the  restrurttiTing  of 
%  270.42  to  address  only  permittee- 
initialed  modifications. 
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Another  change  is  made  to 
S  270.30(1)(2)  since  this  provision  did  not 
allow  the  permittee  to  use  the  modified 
portion  of  the  facility  until  a  certification 
was  submitted  to  the  Agency  indicating 
the  modification  was  in  accordance  with 
the  permit  and  the  Agency  has  an 
opportunity  to  inspect  the  modification. 
Under  today's  modification  scheme,  the 
requirements  of  $  270.30ll)(2)  are  not 
appropriate  In  many  cases,  particularly 
for  Class  1  modifications  and  automatic 
authorizations.  Therefore,  the 
amendmenl  to  this  provision  allows  the 
use  of  the  modified  portion  of  the  facility 
as  long  as  such  use  is  in  conformance 
with  5  270.42. 

Finally,  EPA  is  deleting  the  reference 
to  "minor  modification"  in  §  270.40(a) 
(transferor permits  by  modification)  and 
§  270.62  [incinerator  permits).  These 
provisions  continue  to  reference  the 
permittee-initiated  modifications  that 
are  available  under  S  27042. 

V.  Other  Issues 

A.  Permit  Modification  Form 

Currently,  there  is  no  prescribed 
format  for  submitting  permit 
modification  requests.  The  RCRA 
regulations  provide  that  in  the  case  of  a 
permit  modification,  the  Director  may 
require  the  submission  of  an  updated 
permit  application.  (See  S  124.5(c).) 
Today's  changes  to  §  270.42  provide  a 
more  specific  indication  of  the 
information  that  the  permittee  would 
have  lo  submit.  However,  even  with 
these  changes,  each  permittee  seeking  a 
permit  modification  will  have  to  decide 
the  most  appropriate  way  to  assemble 
his  or  her  submission. 

In  the  proposal,  EPA  solicited 
comments  on  the  desirability  of  a 
standardized  form  designed  specifically 
for  permit  modification  requests.  The 
proposal  discussed  general  objectives 
for  such  a  form  and  suggested  items  that 
might  be  included.  Three  coramenters 
supported  the  development  of  a  form, 
while  one  commenter  opposed  the  use  of 
e  form  saying  that  the  format  for  a 
permit  modification  should  be  left  up  lo 
the  permittee  to  proivde  maximum 
flexibility. 

EPA  is  not  pursuing  any  further  action 
on  the  permit  modification  form  in 
today's  rulemaking,  but  will  instead 
continue  to  consider  the  merits  of  that 
approach  for  possible  future  action. 

VI.  State  Authority 

A.  Applicabiiity  of  Rules  in  Authorized 

Slates 

Under  section  3006  of  RCRA.  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  Slate.  (See  40  CFR 


Part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization.  EPA  retains 
enforcement  authority  under  sections 
3008.  7003.  and  3013  of  RCRA,  although 
authorized  States  have  primary 
enforcement  responsibility. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA).  a 
State  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  the  Federal 
progam.  The  Federal  requirements  no 
longer  applied  in  the  authorized  State. 
and  EPA  could  not  issue  permits  for  any 
facilities  in  the  State  where  the  State 
was  authorized  lo  issue  permits.  When 
new.  more  stringent  Federal 
requirements  were  promulgated  or 
enacted,  the  Stale  was  obliged  to  enact 
equivalent  authority  within  specified 
lime  frames.  New  Federal  requirements 
did  not  take  effect  in  an  authorized 
State  until  the  State  adopted  the 
requirements  as  Slate  law. 

In  contrast,  under  section  3006(g]  of 
RCRA.  42  U.S.C  6926(g].  new 
requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  authorized 
States  al  the  same  time  that  they  take 
effect  in  nonaulhorized  States.  EPA  is 
directed  to  carry  out  those  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt 
HSWA-relatcd  provisions  as  State  law 
to  retain  final  authorization,  the  HSWA 
requirements  are  applied  by  EPA  in 
authorized  States  in  the  interim. 

B.  Effect  on  State  Aulhorizalions 

Today's  rule  is  imposed  pursuant  to 
pre-HSWA  authority.  Therefore,  these 
new  permit  modification  procedures  are 
applicable  in  those  States  that  do  not 
have  intenm  or  final  authorization.  In 
authorized  Stales,  the  new  procedures 
may  not  be  used  to  modify  Stale-issued 
permits  unless  the  State  revises  its 
program  to  adopt  equivalent 
requirements  under  Slate  law.  However, 
EPA  may  use  today's  permit 
modification  procedures  in  authorized 
States  where  necessary  to  implement 
HSWA  provisions  (e.g..  for  modifying 
EPA-issued  HSWA  permits  to  allow 
compliance  with  corrective  action,  land 
disposal  restriction.s.  or  other  HSWA 
requirements). 

It  should  be  noted  that  authonzed 
States  are  only  required  lo  modify  their 
programs  when  EPA  promulgates 
Federal  standards  that  are  more 
stringent  or  broader  in  scope  than  the 
existing  Federal  standards.  Section  3009 
of  RCRA  allows  States  to  impose 
standards  more  stringent  than  or  in 
addition  to  those  in  the  Federal  program. 


The  amendments  in  today's  rule  are  not 
considered  to  be  more  stringent  than  the 
existing  Federal  requirements. 
Therefore,  authorized  Slates  are  not 
required  lo  modify  their  programs  to 
adopt  requirements  equivalent  lo  the 
provisions  contained  in  today's  rule. 

The  Agency  recognizes  that  there  are 
several  aspects  to  today's  rule  that 
could  be  viewed  as  more  stringent  than 
the  current  major/minor  modification 
system.  For  example,  there  are  public 
notification  requirements  fur  Class  1 
modifications,  whereas  no  notification  is 
required  for  similar  minor  modifications- 
However,  these  notifications  were 
established  as  a  tradeoff  for  allowing 
the  facility  to  proceed  with  the  changes 
without  approval.  (There  is  no 
counterpart  in  the  existing  minor 
modification  process  for  these 
immediate  modifications  without  prior 
approval.)  As  in  this  example,  the  other 
aspects  of  today's  rule  that  could  be 
considered  more  stnngenl  are  integral 
parts  of  this  new  modification  approach 
and  are  not  applicable  to  the  existing 
major/minor  modification  process. 
Therefore,  the  Agency  decided  that 
today's  rule,  when  considered  in  its 
entirely,  is  not  more  stringent  than  the 
major/minor  modification  process 
which  it  replaces. 

C.  State  Authorization  Options 

Although  today's  permit  modification 
rule  is  deemed  to  be  not  more  stringent 
than  the  major/minor  modification 
process  it  replaces.  EPA  believes  that 
this  new  approach  will  contribute  to 
more  efficient  and  effective  State 
programs.  The  need  lo  revise  the 
existing  permit  modification  process 
was  acknowledged  by  the  Regulatory 
Negotiation  Committee  that  developed 
the  basis  for  the  September  23. 1987 
proposed  rule,  and  the  vast  maiority  of 
commenters  on  the  proposal  echoed  thai 
changes  in  the  system  are  desirable  For 
these  reasons,  as  well  as  the  other 
reasons  discussed  throughout  the 
preamble.  EPA  strongly  encourages 
states  to  adopt  this  permit  modification 
rule  as  promulgated. 

Several  Stales  indicated  concema 
about  the  automatic  authorization 
("default")  pro\  ision  in  the  Class  2 
process  since  it  would  conflict  with 
existing  stale  laws.  Although  the  default 
provision  is  an  important  feature  of 
today's  rule,  the  Agency  does  not  want 
to  prevent  states  from  adopting  these 
new  permit  modification  procedures 
solely  because  the  slate  is  unable  or 
unwilling  to  pick  up  the  default 
mechanism.  Therefore,  states  may 
receive  authorization  for  today's  rule 
without  incorporating  the  Class  2  default 
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procedure;  however  such  states  vvi!l  be 
expected  to  process  these  Class  2 
modification  requests  promptly  (eg  . 
generally  within  the  120  days  allowed  in 
the  Class  2  process),  or  within  300  days 
if  a  temporary  authorization  is  in  effect). 
Ii  IS  especially  important  that  prompt 
action  be  taken  on  facihty  modifications 
involving  oorrective  action  or  new 
treatment  capabilities. 

Even  in  States  that  may  want  to  retain 
the  basic  major/minor  modification 
process,  there  are  certain  parts  of 
today's  rule  that  they  may  want  to 
ad<^.  States  may  amend  their  programs 
to  incorporate  selected  portions  of  this 
rule  so  long  as  the  overall  effect  of  their 
program  is  no  less  stringent  than  the 
Federal  proftram.  Examples  of  possible 
components  of  today's  rule  that  States 
could  adopt  are  dwcwssed  below. 

New  Waste  Provision 

Agency  efforts  to  promutgate  a 
revised  toxicity  characteristic  and  other 
actions  to  list  new  wastes  will  generate 
a  significant  mnwber  of  permit 
modi5cations.  The  new  procedure  in 
§  270.4a(g)  correct!  an  inequity  in  the 
treatnwot  of  pemtitted  facilities  m 
compamon  to  intenm  status  facilities 
and  should  result  in  mnch  less 
disruption  of  waste  management  when 
new  wastes  are  identified 

Class  1  ModiTtcations 

These  Class  1  procedures  could  be 
added  as  s  supplement  to  the  major/ 
minor  system  to  provide  for  prompt 
impkfitentation  of  the  Class  1  changes 
identified  in  Appendix  I.  In  this  case. 
those  Ctan  1  dianges  that  require  prior 
director  approval  shonW  follow  the 
minor  modification  procedures  while  the 
remaining  Claas  1  changes  would  just 
require  notification  to  the  Direclor 
Ariother  alternative  wooW  be  to  just  add 
all  the  Cla98  t  items  in  Appendix  I  to  the 
state's  list  of  minor  modifications 

Temporary'  Authorualions 

With  this  mechanism  the  Director  can 
allow  a  facility  to  respond  promptly  to 
closure  activities,  corrective  action, 
sudden  changes  In  the  types  or 
quantities  of  wastes  managed  at  the 
facility,  etc 

VIL  ESTacdva  Dale 

Thia  rale  will  be  effective  30  days 
aftar  flnat  pronnitgation.  Section  3010fbl 
of  RCRA  provides  that  regulations 
conoermng  permits  for  the  treatment, 
storafe.  or  disposal  of  hazardous  waste 
shall  take  effect  six  months  after  the 
date  of  promotgation,  However,  section 
30ia(bKtl  provides  for  a  shorter  period 
if  the  Agency  finds  that  the  regulated 


community  does  not  need  .six  months  to 
comply  with  the  new  regulation. 

Since  today's  nile  is  designed  lo 
expedite  permit  modifications  requested 
by  the  regulated  community,  the  Agency 
believes  that  the  regulated  community 
will  not  need  six  months  to  come  into 
compliance  Therefore,  these 
amendments  are  effective  TO  days  after 
promulgation,  as  provided  under  the 
Administraljve  Procedure  Act. 

VUl.  Regublofy  Analysis 

.4.  Regulatory  impact  Analysis 

Under  Executive  Order  12291.  EPA 
must  determine  whether  a  regulation  is 
"major"  and  thus  whether  EPA  must 
prepdfe  and  coostdef  a  Regulatory 
Impact  Aoalysts  m  connection  with  the 
rule.  Today's  rule  is  no<  major  t>ecause  it 
wiii  not  result  in  an  annual  effect  on  the 
econoHif  of  $100  miih on  or  more,  rwr 
will  it  resnlt  in  an  increase  m  costs  or 
prices  to  indusiry.  There  will  be  no 
adverse  impact  on  the  ability  of  the 
U.S.-bd3ed  eaterprises  to  compete  with 
foretgn-bttsed  enlerpnses  in  domestic  or 
export  markets.  Therefore,  the  Agency 
does  oo(  bdieve  a  Regulatory  Impact 
Analysts  ts  reqtared  for  today's  rule. 
Today's  rule  has  been  submitted  to  the 
Of&oe  of  Managenienl  and  Budget 
iOMB)  for  review  in  acconlanre  with 
Executrve  Order  12291. 

B.  He^ufolory  Flexibilily  Aci 

Under  tiie  Regulatory  Flexibility  Act.  5 
U.S.C  eoi  etseq..  at  the  tm»e  an  agency 
publishes  any  proposed  or  final  rule,  it 
must  prepare  a  regulatory  flexibility 
analysis  thai  describes  the  impact  of  the 
rule  on  sKsli  entities  urUess  ttw 
Admuustrstor  certifies  that  the  rule  will 
DO*  iiave  a  significant  economic  impart 
on  a  substantial  number  of  «maU 
entities. 

The  anaendments  in  today's  rule 
provide  additional  flexibility  for 
hazardous  waate  Ireatment.  storaRf,  and 
disposal  facilities  to  undertake  changes 
and  overall  do  not  affect  the  compliance 
burdens  of  the  regulated  communitv 
Therefore,  pursuant  to  5  US  C  BOllb),  I 
certify  that  this  regulation  will  not  have 
a  sigRtfioanl  economic  impact  on  a 
substantial  namber  of  small  entities. 

List  of  Sublects 

40  CFR  Part  124 

Administrative  practice  and 
procedure.  Hazardous  waste.  Waste 
treatment  and  disposal 

40  CFH  Part  264 

Corrective  action.  Hazardous  waste. 
Reporting  and  recordVeeping 
requirements.  WaMe  treatment  and 
disposaV 


40  CFR  Pan  265 

Corrective  action.  Hazardous  waste, 
ReportinR  and  recordkeeping 
requirements.  Waste  trewtment  and 
disposal 

40  cm  Part  -JTO 

Adromislratjve  practict-  and 
prt>ceduTe,  llazartious  waste,  Reporting 
and  recordkeeping  requirements.  Permit 
application  ref^uiremenls.  Permit 
modification  procedures.  Waste 
treatment  and  disposal. 

OHtfd-  Seplcmtjor  12. 1088. 
Lee  M.  Thomas, 
AdmmisirQtor. 

Thereiore,  Subchapter  I  of  Title  40  is 
Aawx^i^  ds  fuUows: 

PART  124— PHOCEDUftESFOR 
D£CISI0NI1AIUNG 

1.  The  authority  citation  for  Part  124 
continues  to  read  as  follow*; 

Aulborily:  Ri;sotirce  CuiTM*rvati>iO  tind 
Rfr.uv^-ry  Act.  42  L'  S.C  6«n  e/  seg .  Safe 
DnnkiOR  Water  KcA.  4Z  U.S  C.  3nO(f)  el  se^  ■ 
Clean  Wat.r  Act.  M  U^JZ  1251  e(  se?.;  and 
ClL'iin  AM-Act  42USaia57ef»«7. 

2.  Section  124  5  is  amended  by 
rcvisinji  paragraphs  |c)|l)  and  lc)(3)  to 
rt-itd  as  follows: 

§124^    ModificaHon  rwocsMon  and 
reissuance,  or  tormlnatton  oif  permita. 


(cj  (Apphcahh  to  Sfntt*  prosrows.  see 
^  12325  (MP[)ES.  U5  U  (LflC).  233  26 
{404f.  and  271.14  fRCRAff  (1)  !f  the 
Director  tentatively  decides  to  modify  or 
revoke  and  reissue  a  permit  under 
§  §  122  62  (NPl>fS).  144,39  (UlCl.  233. 14 
(404)  or  27a41  or  27042fr)  (RCRA),  he 
or  she  shall  prepare  a  draft  permit  under 
§  124  6  inrorporntiTtj5  the  proposed 
chanj^ps  The  Dirpctor  may  request 
additional  information  and  in  'he  case 
of  a  modified  permit  may  reqvjire  the 
submission  of  an  upda**^  application  In 
the  case  of  revoked  and  reissued 
permits,  the  Director  shall  require  the 
submissKin  of  a  new  applicatioo- 


(3)  'Minor  modifications"  as  defined 
in  55 122-63  (NPDES).  144  41  fl-nCj.  and 
233  16  1404).  iod  "O^isses  1  and  2 
modifications"  us  defined  in  S  270. 42  [aj 
and  (b)  (RCRA)  are  no!  subject  lo  the 
requirements  of  this  section. 

PART  264— STANDARDS  FOR 
OWNEflS  AM)  OPERATORS  Of 
HAZARDOUS  WASTE  TREATMENT. 
STORAGE.  AND  DISPOSAL 
FACIUTIES 

3.  The  authority  citatHjn  for  Part  JjM 
continues  to  read  as  follows; 
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Aulhorily:  42  U  S.C  6905.  emzia).  6924.  and 

mis. 

S 264.54    (Amended! 

4.  Section  2t>4.54  is  amended  by 
removing  the  comment 

5.  In  5  264.112,  paragraph  (c) 
introductory  text,  (c)(1).  and  (c)(2)  are 
revised  to  read  as  follows; 

§  264. 11 2    Closure  plan;  amendment  of 

plan. 


(c)  Amendment  of  plan.  The  owner  or 
operator  must  suhmit  a  written 
notification  of  or  request  for  a  permit 
modification  to  authorize  a  change  in 
operating  plans,  facility  design,  or  the 
approved  closure  plan  in  accordance 
with  the  applicable  procedures  in  Parts 
124  and  270.  The  written  notification  or 
request  must  include  a  copy  of  the 
amended  closure  plan  for  review  or 
approval  by  the  Regional  Administrator. 

(1 )  The  owner  or  operator  may  submit 
a  written  notification  or  request  to  the 
Regional  Administrator  for  a  permit 
modification  to  amend  the  closure  plan 
at  any  time  prior  lo  the  notification  of 
partial  or  final  closure  of  the  facility. 

(2)  The  owner  or  operator  must  submit 
0  written  notification  of  or  request  for  a 
permit  modification  to  authorize  a 
change  in  the  approved  closure  plan 
whenever 


6.  In  S  264.118.  paragraphs  (d) 
introductory  text,  (d)(1).  and  (d)(2) 
introductory  text,  are  revised  to  read  as 

follows: 

$  264.1 10    Post-closure  ptan;  amendment 
of  plaa 

(d)  Amendment  of  plan.  The  owner  or 
operator  must  submit  a  written 
notification  of  or  request  for  a  permit 
modification  to  authorize  a  change  in 
the  approved  post-ciosure  plan  in 
accordance  with  the  apphcable 
requirements  in  Parts  124  and  270.  The 
written  notification  or  request  must 
include  a  copy  of  the  amended  post- 
closure  plan  for  review  or  approval  by 
the  Regional  Administrator. 

(1)  The  owner  or  operator  may  submit 
a  written  notification  or  request  to  the 
Regional  Administrator  for  a  permit 
modification  to  amend  the  post-closure 
plan  at  any  time  during  the  active  life  of 
the  facility  or  during  the  post-closure 
care  period. 

(2)  The  owner  or  operator  must  submit 
a  written  notification  of  or  request  for  a 
permit  modification  to  authorize  a 
change  in  the  approved  post-closure 
plan  whenever 


PART  26S— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE  AND 
DISPOSAL  FACILITIES 

6a,  The  authority  citation  for  Part  265 
continues  to  read  as  follows: 

Authority:  42  US  C  090S.  69121a ).  6824.  and 
6925. 

7.  In  §  265.112.  the  last  sentences  in 
paragraphs  (c)(3)  and  (c)(4)  are  revised 
lo  read  as  follows: 

5265.112    Closure  plan:  amendment  of 
plan. 

(r:)  •  •  • 

(3)  *  ■  •  U  the  amendment  lo  the  plan 
is  a  Class  2  or  3  modification  according 
lo  the  criteria  in  $  270.42,  the 
modification  lo  the  plan  will  be 
approved  according  to  the  procedures  in 
§265.112(dl(4), 

(4) "  •  •  If  the  amendment  is 
considered  a  Class  2  or  3  modification 
according  to  the  cnteria  in  §  270.42.  the 
modification  lo  the  plan  will  be 
approved  in  accordance  with  the 
procedures  in  §2ft5.ll2(d)l4). 

8.  In  5  265.118.  the  last  sentence  in 
paragraph  [d)[3)  and  the  third  sentence 
in  paragraph  (d)(4)  are  revised  to  read 
as  follows: 

§265.116    Post-ctosure  ptoft;  amendment 
of  plan. 

(d)  •  •  • 

(3)  •   *  '  If  the  amendment  to  the 
post-closure  plan  ia  a  Class  2  or  3 
modification  according  lo  the  criteria  In 
§  270.42,  the  modification  to  the  plan 
will  be  approved  according  to  the 
procedures  in  5  2fi5  118(f) 

(4)  •  "  •  If  the  amendment  to  the  plan 
is  considered  a  Class  2  or  3  modification 
according  to  the  ciiteria  in  9  270.42,  the 
modifications  to  the  post<losure  plan 
will  be  approved  in  accordance  with  the 
procedures  in  5  26fin8(f).  '  *  • 


PART  270— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

9.  The  authority  citation  for  Part  270 

coiitmues  to  read  as  follows; 

Authority:  42  US  C.  6905.  6912.  6924.  6925, 
6927.  6939.  and  6974. 

10.  Section  270.2  is  amended  by 
adding  the  following  terms  and 
definitions  in  alphabetical  order 

S  270.2    [Amendedl 

Component  meant  any  constituent 
part  of  a  unit  or  any  group  of  constituent 


parts  of  a  unit  which  are  assembled  lo 
perform  a  specific  function  [e.g..  a  pump 
seal.  pump,  kiln  liner,  kiln 
thermocouple). 

Facility  moiling  list  means  the  mailing 
list  for  a  facility  maintained  by  EPA  in 
accordance  with  40  CFR  124.10(c)tviii). 


Functionally  equivalent  component 
means  a  component  which  performs  the 
same  function  or  measurement  and 
which  meets  or  exceeds  ihe 
performance  specifications  of  another 
component. 

11.  In  5  270,4.  the  last  senlence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§370.4    Eff ect  of  a  permtL 

(a)  *  '  *  However,  a  permit  may  be 
modified,  revo)>;ed  and  reissued,  or 
terminated  during  its  term  for  cause  as 
set  forth  in  55  270.41  and  270.43,  or  the 
permit  may  be  modifitfd  upon  Ihe 
request  of  the  permittee  as  set  forth  in 
$  270.42. 


12.  in  S  270.30,  paragraph  [IK2) 
introductory  text  is  revised  lo  read  as 

follows: 

§270J0    Conditions  appttcaMe  lo  all 
permits. 

(1)'   *   ■ 

(2)  Anticipated  noncompliance.  The 
permittee  shall  give  advance  notice  lo 
the  Director  of  any  planned  changes  in 
the  permitted  facility  or  activity  which 
mdv  result  in  noncompliance  with 
permit  requirements.  For  a  new  fatihty. 
the  permittee  may  not  treat,  store,  or 
dispose  of  hazardous  waste:  and  for  a 
facility  being  modified,  the  permittee 
may  not  treat,  store,  or  dispose  of 
hazardous  waste  in  the  modified  portion 
of  the  facility  except  as  provided  in 
S  270.42.  until: 
•         •         •         *         • 

13.  Section  270.40  is  revised  to  read  as 
follows: 

S  270.40    Transfer  of  permits. 

(a)  A  permit  may  be  transferred  by  the 
permittee  to  a  new  owner  or  operator 
only  if  the  permit  has  been  modified  or 
revoked  and  reissued  (under  §  270.4O(bt 
or  5  270.41(bH2))  to  identif>'  Ihe  new 
permittee  and  inajrporate  such  other 
requirements  as  may  be  necessary 
under  the  appropriate  Act 

(b)  Changes  in  the  ownership  or 
operational  control  of  a  facility  may  be 
made  as  a  Class  1  modification  with 
pnor  written  approval  of  the  Director  in 
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accordance  with  §  270.42.  The  new 
owner  or  operator  must  submit  a  revised 
permil  application  no  later  than  90  days 
prior  to  the  scheduled  change.  A  written 
agreement  containing  a  specific  date  for 
transfer  of  permit  responsibility 
between  the  current  and  new  permittees 
must  also  be  submitted  to  the  Director. 
When  a  transfer  of  ownership  or 
operational  control  occurs,  the  old 
owner  or  operator  shall  comply  with  the 
requirements  of  40  CFR  Part  2M. 
Subpart  H  (Financial  Requirements) 
until  the  new  owner  or  operator  has 
demonstrated  that  he  or  she  is 
complying  with  the  requirements  of  thai 
Subpart.  The  new  owner  or  operator 
must  demonstrate  complidnce  with 
Subpart  H  requirements  within  six 
months  of  the  date  of  the  change  of 
ownership  or  operational  control  of  the 
facility.  Upon  demonstration  lo  the 
Director  by  the  new  owner  or  operator 
of  compliance  with  Subpart  M,  the 
DireLtor  shall  notify  the  old  owner  or 
operator  that  he  or  she  no  longer  needs 
to  comply  with  Subpdrt  M  as  of  the  date 
of  demonstration. 

14.  Section  270.41  is  amended  by 
revising  the  section  heading,  the 
introductor>'  text  and  paragraph  (a)(3) 
and  by  removing  paragraph  (a)(5).  and 
redesignating  existing  paragraph  (a)(6) 
as  (ai!5I  to  read  as  follows 

§  270.41    Modification  or  revocatk>fi  and 
reissuance  of  permits. 

V\  hen  the  Directur  receives  any 
information  (for  example,  inspects  the 
facility,  receives  information  submitted 
by  the  permittee  as  required  m  the 
permit  {see  §  270  30),  receives  a  request 
for  revocation  and  reissuance  under 
§  124.5  or  conducts  a  review  of  the 
permil  file),  he  or  she  may  determine 
whether  one  or  more  of  the  causes  listed 
in  paragraphs  la)  and  (b|  of  this  section 
for  modification,  or  revocation  and 
reissuance  or  both  exist.  If  cause  exists, 
the  Director  may  modify  or  revoke  and 
reissue  the  permit  accordmgly.  subject 
to  the  limitations  of  paragraph  (<.)  of  this 
section,  and  may  request  an  updated 
application  if  necessary.  When  a  permil 
is  modified,  only  the  conditions  subject 
to  modification  are  reopened.  If  a  permit 
is  revoked  and  reissued,  the  entire 
permit  is  reopened  and  subject  to 
revision  and  the  permit  is  reissued  for  a 
new  term.  (See  40  CFR  124-5(c)(2).)  If 
cause  does  nut  exist  under  this  section. 
the  Director  shall  not  modify  or  revoke 
and  reissue  the  permit,  except  on 
request  of  the  permittee.  If  a  permit 
modification  is  requested  by  the 
permittee,  the  Director  shall  approve  or 
deny  the  request  according  lo  the 
procedures  of  40  CFR  270.42.  Otherwise. 
a  dr.ifl  permit  must  be  prepared  and 


other  procedures  in  Pari  124  (or 
procedures  of  an  aulhorixed  State 
program)  followed. 

(»)•'* 

(3)  New  statutory  requirements  or 
regulations.  The  standards  or 
regulations  on  which  the  permit  was 
based  have  been  changed  by  sttitute, 
through  promulgation  of  new  or 
amended  standards  or  regulations,  or  by 
judicial  decision  after  the  permil  was 
issued. 

15.  Section  270.42  la  revised  lo  read  as 

follows: 

§  270.42    Permit  modification  at  the 
requeit  of  the  p«rfnttt«e. 

(a)  Class  1  modificationa.  (1)  Except 
as  provided  in  paragraph  (a)(2)  of  this 
section,  the  permittee  may  put  into 
effect  Class  1  modifications  listed  in 
Appendix  I  of  this  section  under  the 
following  conditions: 

(i)  The  permittee  must  notify  the 
Director  concerning  the  modification  by 
certified  mail  or  other  means  that 
establish  proof  of  deliver>'  within  7 
calendar  days  after  the  change  is  put 
into  effect.  This  notice  must  specify  the 
changes  being  made  lo  permit 
conditions  or  supportmg  documentH 
referenced  by  the  permit  and  must 
explain  why  they  are  necessary-.  Along 
with  the  notice,  the  permittee  must 
provide  the  applicable  information 
required  by  S§  270.13  Ihrough  270,21. 
270.62,  and  270.63. 

(li)  The  permittee  must  send  a  notice 
of  the  modification  to  all  persons  on  the 
facility  mailirig  list,  muinlained  by  the 
Director  in  accordance  with  40  CVR 
124.10fc)(viii),  and  the  appropriate  units 
of  State  and  local  goveitunent,  as 
specified  in  40  CFR  124,l0(c)lix).  This 
notification  must  be  made  within  90 
calendar  days  after  the  change  is  put 
into  effect.  For  the  Class  1  modincations 
thai  require  prior  Director  approval,  the 
notificalion  must  be  made  within  90 
calendar  days  after  the  Director 
approves  the  request. 

(iii)  Any  person  may  request  ihe 
Director  to  review,  and  the  Director  may 
for  cause  reject,  any  Class  1 
modification.  The  Director  must  inform 
the  permittee  by  certified  mail  that  a 
Class  1  modification  has  been  rejected, 
explaining  (he  reasons  for  the  rejection. 
If  a  Class  1  modification  has  been 
rejected,  the  permittee  must  comply  with 
the  original  permil  conditions. 

(2)  Class  1  permit  modincationa 
identified  in  Appendix  I  by  an  asterisk 
may  be  made  only  with  the  prior  written 
approviil  of  the  Director. 

(3)  For  a  Class  1  permil  modification, 
the  permittee  may  elect  to  follow  Ihe 
procedures  in  $  270.42(b)  for  Class  2 


modifications  instead  of  the  Class  1 
procedures.  The  permittee  must  inform 
Ihe  Director  of  this  decision  in  the  notice 
required  in  S  270.42(bl(l). 

(b|  Class  2  modifications.  (1)  For 
Class  2  modifications,  listed  in 
Appendix  I  of  this  section,  the  permittee 
must  submit  a  modification  request  to 
the  Director  that: 

(i)  Describes  the  exact  change  to  be 
made  to  the  permit  conditions  and 
supporting  documents  referenced  by  the 
permit; 

(it)  Identifies  that  the  modification  is  a 
Class  2  modification; 

(iii)  Explains  why  the  modincation  is 
needed;  and 

(iv)  Provides  Ihe  applicable 
Information  required  by  55  270.13 
through  270.21,  270.B2.  and  270.03. 

(2)  The  permittee  must  send  a  notice 
of  the  modification  request  lo  all 
persons  on  the  facility  malting  list 
maintained  by  the  Director  and  lo  the 
appropriate  units  of  Slate  and  local 
government  as  specified  In  40  CFR 

124  10[c)(ix)  and  must  publish  this  notice 
in  a  major  local  newspaper  of  general 
circulation.  This  notice  must  be  mailed 
and  published  within  7  days  before  or 
after  Ihe  dale  of  submission  of  the 
modification  request,  and  the  permittee 
must  provide  lo  the  Director  evidence  of 
the  mailing  and  publication.  The  notice 
must  include: 

(i)  Announcement  of  a  60-day 
comment  period,  in  accordance  with 
9  270.42(b)(5),  and  the  name  and  address 
of  an  Agency  contact  lo  whom 
comments  must  be  sent: 

(ii)  Announcement  of  Ihe  date,  time. 
and  place  for  a  public  meeting  held  in 
accordance  with  5  270.42(b)(4); 

(ill)  Name  and  telephone  number  of 
the  permittee's  contact  person: 

(iv)  Name  and  telephone  number  of  an 
Agency  contact  person; 

(v)  Location  where  copies  of  the 
modification  request  and  any  supporting 
documents  can  be  viewed  and  copied; 
and 

(vi)  Tlie  following  statement:  "The 
permittees  compliance  history  during 
the  life  of  the  permit  being  modified  Is 
available  from  the  Agency  conlacl 
peraon." 

(3)  The  permittee  must  place  a  copy  of 
the  permit  modification  request  and 
supporting  documents  in  a  location 
accessible  lo  the  public  in  the  vicinity  of 
the  permitted  facility. 

(4)  The  permittee  must  hold  a  public 
meeting  no  earlier  than  15  days  afier  the 
publication  of  the  notice  required  in 
paragraph  (b)(2)  of  this  section  and  no 
later  than  15  days  before  the  close  of  Ihe 
60-day  comment  period.  The  meeting 
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must  be  held  to  the  extent  practicable  in 
the  vicinity  of  the  permilled  facifity. 

(5)  The  public  shall  be  provided  60 
days  lo  comment  on  the  modification 
request.  The  comment  period  will  begin 
on  the  date  the  permtllee  publishrs  the 
notice  in  the  local  newspaper. 
Comments  should  be  submitted  to  the 
Agency  contact  identified  in  the  public 
notice, 

(6Hi)  No  later  than  90  days  after 
receipt  of  the  notificalion  request,  the 
Director  must: 

(A)  Approve  the  modification  request, 
with  or  without  changes,  and  modify  the 
permit  accordingly; 

(B)  Deny  the  request; 

(C)  Determine  that  the  modification 
request  must  follow  the  procedures  in 

§  270.42(c)  for  Class  3  modifications  for 
the  following  reasons: 

[1]  There  is  significant  public  concern 
about  the  proposed  modification:  or 

{2)  The  complex  nature  of  the  change 
requires  the  more  extensive  procedures 
of  Class  3. 

(D)  Approve  the  request,  with  or 
without  changes,  as  a  temporary 
authorization  having  a  term  of  up  to  160 
days,  or 

(E)  Notify  Ihe  permittee  that  he  or  she 
will  decide  on  the  request  within  the 
next  30  days. 

(ii)  If  the  Director  notifies  the 
permittee  of  a  30-day  extension  for  a 
decision,  the  Director  must,  no  later  than 
120  days  after  receipt  of  the 
modification  request: 

(A)  Approve  the  modification  request, 
with  or  without  changes,  and  modify  the 
permil  accordingly; 

(B)  Deny  the  request;  or 

(C)  Determine  that  the  modification 
request  must  follow  the  procedures  in 

§  270.42(c)  for  Class  3  modifications  for 
Ihe  following  reasons: 

(/)  There  is  significant  public  concern 
about  Ihe  proposed  modification;  or 

{2)  The  complex  nature  of  the  change 
requires  the  more  extensive  procedures 
of  Class  3. 

(D)  Approve  the  request,  with  or 
without  changes,  as  a  temporary 
authorization  having  a  term  of  up  lo  180 
days, 

(iii)  If  Ihe  Director  falls  lo  make  one  of 
the  decisions  specified  In  paragraph 
(b)(6](ii)  of  this  section  by  the  120th  day 
after  receipt  of  the  modification  request, 
the  permittee  is  automatically 
authorized  to  conduct  Ihe  activities 
described  in  the  modification  request  for 
up  lo  180  days,  without  formal  Agency 
action.  The  authorized  activities  must  be 
conducted  as  described  in  the  permil 
modification  request  and  must  be  in 
comphance  with  all  appropriate 
standards  of  40  CFR  Part  265.  If  the 
Director  approves,  with  or  without 


changes,  or  denies  the  modifit  alicm 
request  during  the  term  of  the  temporarj 
or  automatic  authonzalion  pro\ided  for 
in  paragraphs  (bl(6)  (i),  (ii).  or  (iii)  of  this 
section,  such  action  cancels  the 
lemporar>'  or  automatic  authorization. 

(iv)(Al  In  the  case  of  an  automatic 
authorization  under  paragraph  (b}(6)(Ui) 
of  this  seclion.  or  a  temporary 
authorization  under  paragraph  (b)(6) 
(i)(D)  or  (ii)(D)  of  this  section,  if  the 
Director  has  not  made  a  final  approval 
or  denial  of  the  modification  request  by 
the  date  50  days  prior  to  the  end  of  the 
temporary  or  automatic  authorization, 
the  permittee  must  within  seven  days  of 
that  time  send  a  notification  to  persons 
on  the  facihty  mailing  list,  and  make  a 
reasonable  effort  to  notify  other  persons 
who  submitted  written  comraents  on  the 
modification  request,  that: 

[J]  The  permittee  has  been  authorized 
temporarily  lo  conduct  the  activities 
described  in  the  permit  modification 
request,  and 

[2]  Unless  the  Director  acts  to  give 
final  approval  or  denial  of  the  request 
by  ihe  end  of  the  authorization  period, 
the  permittee  will  receive  authorization 
lo  conduct  such  activities  for  the  life  of 
the  permit 

(B)  If  the  owner/operator  fails  to 
notify  the  public  by  the  date  specified  in 
paragraph  (b)(6)(iv!(A)  of  this  section, 
the  efTective  date  of  the  permanent 
authorization  will  be  deferred  until  50 
days  after  the  ownCT/operator  notifies 
the  public. 

(v)  Except  as  provided  in  paragraph 
(b)(6)(\ii)  of  this  section,  if  the  Director 
does  not  finally  approve  or  deny  a 
modification  request  before  the  end  of 
the  automatic  or  temporary 
authorization  period  or  reclassify  the 
modification  as  a  Class  3.  the  permittee 
is  authorized  to  conduct  the  activities 
described  in  the  permil  modification 
request  for  the  life  of  the  permit  unless 
modified  later  under  5  270.41  or  §  270.42. 
The  activities  authorized  under  this 
paragraph  must  be  conducted  as 
described  in  the  permil  modification 
request  and  must  be  in  compliance  with 
all  appropriate  standards  of  40  CFR  Part 
265. 

(vi)  In  making  a  decision  lo  approve 
or  deny  a  modification  request, 
including  a  decision  to  issue  a 
temporary  authorization  or  lo  reclassify 
a  modification  as  a  Class  3,  the  Director 
must  consider  all  written  comments 
submitted  to  the  Agency  during  the 
public  comment  period  and  must 
respond  in  writing  lo  all  significant 
comments  in  his  or  her  decision. 

(vii)  With  the  written  consent  of  the 
permittee,  the  Director  may  extend 
indefinitely  or  for  a  specified  period  the 
lime  periods  for  final  approval  or  dental 


of  a  modification  request  or  for 
reclassifying  a  modifiration  as  a  Class  3, 

(7)  The  Director  may  deny  or  change 
the  terms  of  a  Class  2  permit 
modification  request  under  paragraphs 
(b)(6)  (i)  through  (iii)  of  this  section  for 
the  following  reasons: 

(i)  The  modification  request  is 
incomplete; 

(ii)  The  requested  modification  dot-s 
not  comply  with  the  appropriate 
requirements  of  40  CFR  Part  264  or  other 
applicable  requirements,  or 

(iii)  The  conditions  of  the  modification 
fail  to  protect  human  health  and  the 
environment 

(a)  The  permittee  may  perform  any 
construction  associated  with  a  Ctd&s  2 
permit  modification  request  begimung  60 
days  after  the  submission  of  the  request 
unless  the  Director  establishes  a  later 
date  for  commencing  construction  and 
informs  the  permittee  in  writing  before 
day  60, 

(c)  Class  3  moJifkaiJons.  (1)  For  Class 
3  modifications  hsled  in  Appendix  1  of 
this  section,  the  permittee  must  submit  a 
modification  request  to  the  Director  thai: 

(i)  Describes  the  exact  change  to  be 
made  to  the  permit  conditions  and 
supporting  documents  referenced  by  the 
permit; 

(Ii)  Identifies  that  the  modification  is  a 
Class  3  modification: 

(iii)  Explains  why  the  modification  is 
needed;  and 

(iv)  Provides  the  applicable 
Information  required  by  40  CI-'R  270-33 
through  270.21.  270.62  and  270.63. 

(2)  The  permittee  must  send  a  notice 
of  the  modification  request  to  all 
persons  on  the  facility  mailing  list 
maintained  by  the  Director  and  to  the 
appropriate  units  of  State  and  local 
government  as  specified  in  40  CfR 
124.101c)(ixl  end  must  publish  this  nuiict* 
in  a  major  loca!  newspaper  of  general 
circulation,  This  notice  must  be  mailed 
and  published  within  seven  days  before 
or  after  the  date  of  submission  of  Ihe 
modification  request  and  the  permittee 
must  provide  to  the  Direutur  evidence  of 
Ihe  mailing  and  publication.  The  notice 
must  include: 

(I)  .^nnouncement  of  a  60-day 
comment  period,  and  a  name  and 
address  of  an  Agency  contact  to  whom 
comments  must  be  sent; 

(ii)  Announcement  of  the  dale,  time, 
and  place  for  a  public  meeting  on  the 
modification  request  in  accordance 
with  5  270,42(c)(4); 

(iii)  Name  and  telephone  number  of 
the  permittee's  contact  person: 

(iv)  Name  and  telephone  number  of  an 
Agency  conlacl  person; 

(v)  Location  where  copies  of  the 
modification  request  and  any  supporting 
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documenis  can  be  viewed  apd  copied; 
and 

(vi)  The  following  statement:  "The 
permittee  s  compliance  history  during 
the  life  of  the  permit  being  modified  is 
available  from  the  Agency  contact 
person  * 

(3)  The  permittee  must  place  a  copy  of 
the  permil  modification  request  and 
supporting  documents  in  a  location 
accessible  to  the  pubhc  in  the  vicinity  of 
the  permitted  facility. 

(41  The  permittee  must  hold  a  public 
meeting  no  earlier  than  15  days  after  the 
publication  of  the  notice  required  in 
paragraph  (cl(2)  of  this  section  and  nu 
later  than  15  days  before  the  close  of  the 
60-day  comment  period.  The  meeting 
must  be  held  to  the  extent  practicable  in 
the  vicinity  of  the  permitted  facility. 

(5)  The  public  shall  be  provided  at 
least  60  days  to  comment  on  the 
modification  request.  The  comment 
period  will  begin  on  the  date  the 
permittee  publishes  the  notice  in  the 
loral  newspaper.  Comments  should  be 
submitted  to  the  Agency  contact 
identified  in  the  notice. 

(6)  After  the  conclusion  of  the  WJ-day 
comment  period,  the  Director  must  grant 
or  deny  the  permit  modification  request 
accnrdmg  to  the  permit  modificatiun 
procedures  of  40CFR  Part  124.  In 
addition,  the  Director  must  consider  and 
respond  to  all  significant  written 
comments  received  during  the  60-day 
comment  period. 

(d)  Other  modifications.  (1)  In  thf? 
case  of  modifications  not  e.nplicitly 
listed  m  Appendix  I  of  this  section,  the 
permittee  may  submit  a  Class  3 
modification  request  to  the  Agency,  or 
he  or  she  may  request  a  determination 
by  the  Director  that  the  modification 
should  be  reviewed  and  approved  as  a 
Class  1  or  Class  2  modification.  If  the 
permittee  requests  that  the  modification 
be  classified  as  a  Class  1  or  2 
modification,  he  or  she  must  provide  the 
Agency  with  the  necessary  information 
to  support  the  requested  classification, 

(2)  The  Director  shall  make  the 
determination  described  in  paragraph 
(dl|l)  of  this  section  as  promptly  as 
practicable.  In  determining  the 
appropriate  class  for  a  specific 
modification,  the  Director  shall  consider 
the  similarity  of  the  modification  lo 
other  modifications  codified  in 
Appendix  I  and  the  following  criteria: 

(i]  Class  1  modifications  apply  to 
minor  changes  that  keep  the  permit 
current  with  routine  changes  to  the 
facility  or  its  operation.  These  changes 
do  no  substantially  alter  the  permit 
conditions  or  reduce  the  capacity  of  (he 
facility  to  protect  human  health  or  (he 
environment.  In  the  case  of  Class  1 


mudificaliuns,  the  Director  may  require 
prior  approval. 

(ii)  Class  2  modifications  apply  to 
changes  thai  are  necessary  to  enable  a 
permittee  to  respond,  in  a  timely 
manner,  to. 

(A)  Common  variations  in  the  types 
and  quantities  of  the  wastes  managed 
under  the  facility  permit. 

(D)  Technological  advancements,  and 

(C)  Changes  necessary  to  comply  with 
new  regulations,  where  these  changes 
can  be  implemented  without 
substantially  changing  design 
specifications  or  management  practices 
in  the  permit. 

[lii]  Class  3  modifications 
substantially  alter  the  facility  or  its 
operation. 

(e)  Temporary  authorizations.  (1) 
Upon  request  of  (he  permittee,  the 
Director  may.  without  prior  public  notice 
and  comment,  grant  the  permittee  a 
temporary  authorization  in  accordance 
with  this  subsection.  Temporary 
authorizations  must  have  a  term  of  not 
more  than  180  days. 

{21(i)  The  permittee  may  request  a 
temporary  authorization  for 

(A)  Any  Class  2  modification  meeting 
the  criteria  in  paragraph  (e)(3)(ii)  of  this 
section,  and 

(B)  Any  Class  3  modification  thai 
mpfts  the  criteria  m  paragraph  (3)(iil  (A) 
or  (B)  of  this  section;  or  that  meets  the 
criteria  in  paragraphs  (3](ii)  (C)  through 
(F.)  of  this  section  and  provides 
improved  management  or  treatment  of  a 
hazardous  waste  already  listed  in  the 
facility  permit, 

(ii)  The  temporary  authoriMlion 
request  must  include' 

(A)  A  description  of  the  activities  to 
bo  conducted  under  the  temporary 
authorization; 

(B)  An  explanation  of  why  the 
temporary  authorization  is  necessary; 
and 

(C)  Sufficient  information  to  ensure 
compliance  with  40  CVH  Part  264 
standards. 

Iiii)  The  permittee  must  send  a  notice 
about  the  temporary  authorization 
request  to  all  persons  on  the  faciltly 
mailing  list  maintained  by  the  Director 
and  lo  appropriate  units  of  State  and 
local  governments  as  specified  in  40 
CFR  124.10(cMix).  This  notification  must 
be  made  within  seven  days  of 
submission  of  the  authorization  request. 

(3)  The  Director  shall  approve  or  deny 
the  temporary  authorization  as  quickly 
as  practical.  To  issue  a  temporary 
authorization,  the  Oirector  must  find: 

(i)  The  authorized  activities  are  in 
compliance  with  the  standards  of  40 
CFR  Part  264. 

(li)  The  temporary  authorization  is 
necessary  lo  achieve  one  of  the 


following  obiecUves  before  action  is 
likely  to  be  taken  on  a  modification 
request: 

(A)  To  facilitate  timely 
imptemcntalion  of  closure  or  corrective 
action  activities: 

(B)  To  allow  treatment  or  storage  in 
tanks  or  containers  of  restricted  wastes 
in  accordance  with  40  CKR  Part  268; 

(C)  To  prevent  disruption  of  ongoing 
waste  management  activities; 

(D}  To  enable  the  permittee  to 
respond  to  sudden  changes  in  the  types 
or  quantities  of  the  wastes  managed 
under  the  facility  permit;  or 

(K)  To  facilitate  other  changes  to 
protect  human  health  and  the 
environment, 

(4)  A  temporary  authorization  may  be 
reissued  for  one  additional  term  of  up  to 
IBO  days  provided  that  the  permittee  has 
requested  a  Class  2  or  3  permit 
modification  for  the  activity  covered  in 
the  temporary  authorization,  and: 

(i)  The  reissued  temporary 
authorization  constitutes  the  Director's 
decision  on  a  Class  2  permil 
modification  in  accordance  with 
paragraph  (b)(6)(i](D)  or  (ii](D]  of  this 
section,  or 

(ii)  The  Director  determines  that  the 
reissued  temporary  authorization 
involving  a  Class  3  permit  modification 
request  Is  warranlcd  lo  allow  Ihe 
authorized  activities  lo  continue  while 
the  modification  procedures  of 
paragraph  (c)  of  this  section  are 
conducted. 

(f)  Pubhc  notice  and  appeals  of  permit 
modification  decisions,  fl)  The  Director 
shall  notify  persons  on  the  facility 
mailing  list  and  appropriate  units  of 
State  and  local  government  within  10 
days  of  any  decision  under  this  section 
lo  grant  or  deny  a  Class  2  or  3  permit 
modification  request.  The  Director  shall 
also  notify  such  persons  within  10  days 
after  an  automatic  authorization  for  a 
Class  2  modification  goes  into  effect 
under  5  27fJ.42{b)(6)  (iii)  or  (vj. 

(2)  The  Director's  decision  to  grant  or 
deny  a  Class  2  or  3  permit  modification 
request  under  this  section  may  be 
appealed  under  the  permit  appeal 
procedures  of  40  CFR  124.19. 

(3)  An  automatic  authorization  that 
goes  into  effect  under  S  270,42(b)(a)  (iii) 
or  (v)  may  be  appealed  under  the  permit 
appeal  procedures  of  40  CFR  124.19; 
however,  the  permittee  may  continue  lo 
conduct  the  activities  pursuant  to  the 
automatic  authorization  until  the  appeal 
has  been  granted  pursuant  lo  S  124.19(c). 
notwilhslanding  the  provisions  of 

5  124,15fb}. 

(g)  Newly  listed  or  identified  wastes. 
(1)  The  permittee  is  authorized  to 
continue  lo  manage  wastes  listed  or 
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identified  as  hazardous  under  40  CFR 
Part  261  if  he  or  she; 

(i)  Was  in  existence  as  a  hazardous 
waste  facility  wilh  respect  to  the  newly 
listed  or  characterized  waste  on  the 
effective  date  of  the  final  rule  listing  or 
identifying  the  waste: 

(ii)  Submits  a  Class  1  modification 
request  on  or  before  the  date  on  which 
the  waste  becomes  subject  to  the  new 
requirements: 

(iii)  Is  in  compliance  with  the 
standards  of  40  CFR  Part  265: 

(iv]  In  the  case  of  Classes  2  and  3 
modifications,  also  submits  a  complete 
permil  modification  request  within  IBC 
days  after  the  effective  dale  of  Ihe  rule 
listing  or  identifying  the  waste;  and 

(v)  In  the  case  of  land  disposal  units. 
certifies  that  such  unit  Is  in  compliance 
with  all  applicable  Part  265  ground- 
water monitoring  and  financial 
responsibility  requirements  on  the  date 
12  months  after  the  effective  date  of  the 
rule  identifying  or  listing  the  waste  as 
hazardous.  If  the  owner  or  operator  fails 
lo  clarify  compliance  with  these 
requirements,  he  or  she  shall  lose 
authority  to  operate  under  this  section. 

(2)  New  wastes  or  units  added  to  a 
facility's  permit  under  this  subsection  do 

AppeadU  I  to  §270.42 — Classification  of  Permit 


not  constitute  expansions  fur  the 
purpose  of  the  25  percent  capacity 
expansion  limit  for  Class  2 
modifications. 

(h)  Permit  modification  list.  The 
Director  must  maintain  a  list  of  all 
approved  permit  modifications  and  must 
publish  a  notice  once  a  year  in  a  State- 
wide newspaper  that  an  updated  list  is 
available  for  review. 

16.  In  §  270.62,  the  last  sentence  of 
paragraph  (a)  and  the  last  sentence  of 
paragraph  lb)(101  are  revised  to  read  as 
fo!!ow»i 

S  270.62    HaxartkHJS  wasts  ir>dfwrator 
permit*. 

(a)*  '   •  TTie  permil  may  be  modified 
lo  reflect  the  extension  according  to 
S  270.42  of  this  chapter. 

(b)  •  '  • 

(10)  •  '  • 
The  permit  modification  shall  proceed 
according  to  §  270.42. 

17.  In  §  270.63.  paragraph  (d)(3)  is 
removed  and  paragraphs  td](l)  and 
(d)(2)  are  rf!\.ised  lo  read  as  follows: 

Modi  fica  lion 


$  270.63    Permits  for  lar>d  treatment 
demonstrattona  usin{)  ftetd  test  or 
latwratory  analyses. 

(d)  •  ■  • 

(1)  7*his  permit  modification  may 
proceed  under  §  270.42.  or  otherwise 
will  proceed  as  a  modification  under 

§  270.41(al(2).  If  such  modifications  are 
necessary,  the  second  phase  of  the 
permit  will  become  effective  only  after 
those  modifications  have  been  made. 

(2)  If  no  modifications  of  the  second 
phase  of  the  permit  are  necessary,  the 
Director  will  give  notice  of  his  final 
decision  lo  the  permit  applicant  and  lo 
each  person  who  submitted  written 
comments  on  the  phased  permit  or  who 
requested  notice  of  Ihr  final  decision  on 
the  second  phase  of  the  permit.  The 
second  phase  of  the  permil  then  will 
become  effective  as  specified  in 

5  124.15(b). 

18.  Section  270,42  is  amended  by 
adding  Appendix  I  to  read  as  follows; 

g  270.42    Permtt  modtftcatton  at  the 
request  ot  the  permittee. 


A  GenefSl  Pemttt  Ptovisions 

1  Adrrwnisiratwe  snd  Inlormationat  cftangss^. 

2  Conecton  of  typo^aphical  emra .. 


3.  Eqmpmenl  replacement  or  upgrading  with  functionetty  equ'walenl  comp(y>enK  (e  g    p^pes.  valves  pumps,  corweyon.  controls)— 

4.  Char^ges  m  the  frequency  o(  or  procedures  (or  morMlonng.  reporting,  safnpliog.  or  marnvenafKe  aclivities  t?y  trie  perm^ee: 

a.  To  provide  lor  fTwre  freouenl  morMtormg,  reportir>9.  samphng.  Of  rT>amienar>ce  — — 

b,  Oit»er  changes _-- ~ ~~_— 

5.  Schedule  of  oomplience: 

a.  Changes  m  inierim  compAartce  dales,  owth  prw  approval  ol  the  Dtrecior — „ .» 

b  Extension  of  f'oal  cornphance  data. . 


6.  Changes  >n  eipiratun  dale  of  pemtfl  to  aiknv  earlier  pernwl  terminahon.  wTTr<  prtct  approval  o(  the  Direclor. — ..^ 
7  Changes  m  owT>ersnip  or  operational  control  of  a  taoltty,  provided  the  procedures  of  §  270  40(b)  are  toUonved.  .• 
B  General  FaoMy  Stanaatos 

1  Char»9e8  to  wasle  sampling  of  analysis  meiNxiS: 

a.  To  contofm  with  agcnry  guidance  or  regulations ^.. ™_™..„.™_„.-_™™~™™ «™ — 

b  Other  ctianges  „_ _„„^„..— ^^.^ — , — 

2  Chartges  to  anaiyttcai  quality  assurance /control  plan: 

a  To  conlorm  with  agency  guidance  or  regulations  ,,     ,  i i ■  -  -■ - — 

b  Other  changes 


3  Changes  in  procedures  for  mamtaTnrfig  tne  operating  record .~— -- ».......— 

4  Ctwnges  w\  frequency  or  content  ot  'nspectKX>  schedules « .,  -.-.—■ — 

5  Changes  m  the  iraming  plan 

3  That  aHect  tne  type  or  decrease  the  amount  of  training  grven  to  employees. ^„.^....-.-....-..-^- — 

b  Oihei  changes     . ., .. .„ _. . .^ — — — ....,— ....... 

6  Contir^gency  plan. 

a  Changes  memerger^  procedures  (le.  sprif  or  release  response  procedures) .- 

b  ReplBoemeni  with  tunctK>naiiv  equivalent  equipment,  upgrade,  or  retocaie  emergernry  equipment  Rstod— 
Refflovai  of  equtpmeivt  from  emergency  equipment  bst 


a  Char*ge«  m  narT»e.  address,  or  phone  number  of  coordinators  or  other  persons  or  agencies  tdentifted  in  Ihe  plan — 

Note  Ahen  a  permit  modification  (such  as  introduction  of  a  new  unit)  requires  a  change  m  facibty  plans  or  ottier  general  taciMy  staiMtards,  that  ctwige  ahai 

t>e  leveweO  under  the  sanv  procedures  as  tNe  penrwi  modrtication, 
C  GrOunaV\^aief  Protecfon 

1  Changes  to  welts 

a.  Char>ges  in  the  rxjmber.  locatwr*.  oepth.  or  design  of  upgradieni  or  oo^'^grstf^nt  weiis  o\  permmed  ground-wstor  monilorir>g  system __„ — _ 

b  Reptecer^eni  o'  an  exiting  «^ti  ihat  has  been  damaged  or  rendered  inoperal>ie,  wrthout  cnange  lo  location,  design,  or  depth  ol  tt^  weH _ 

2  Chartges  ">  g'ou"d*a'er  san\p>i'^g  or  arva'ys's  procedurw  or  monrtonng  sct>edule,  with  prior  approval  ol  the  [>ector ^___. 

3  Changes  m  5tat'st«ai  pfocedme  lo*  dflerm.nK>g  «vnetr>ef  a  siairslicaity  s«gnrhcanl  char»ge  m  grour>0-waler  quality  between  upgrs*cnt  and  dowr»g»8(»ert 
wells  has  occurred  w1^  pnor  approval  o'  the  [>reclor — — „...„..-..^ , — -. 

4  Char>ges  m  poni  o*  compliance 


5  Char>ge6  m  irxKaiw  parameters  hazardous  constituenls.  or  oortcantrabon  HmMs  ImcltNfng  ACI.S): 

a  As  specified  ►n  ttx;  groundwaiei  protection  standard. , — ~-^ — . — ' 1 — 

b  As  specified  ^n  the  detection  rrwnitonng  prpgiem „ ™ — ■■-.~. -~..>».^ ~ 
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i   Changes  to  a  detectKx^  monilonng  program  as  tegured  by  $  264  9e(ft.  urrfeu  offnrwise  apeofied  in  tNs  a 

'   Como*taf>ce  T^omtonng  program 

3   AddftKjr  ot  coiTXMiaoce 'Txjriiiof'nq  prograrri  M 'eaiJ*ed  Cry  t|264-98|h((4t  ■«d  ?64  ^ ..,, 

D    C^^nges  :o  a  compiiarx:«  Ttyrxtof^nq  progiam  as  'eQoir&a  by  }  2M,%ltg  ^MUm^a  oWi^rmam  spaotted  n  this  ifipandK... 
i     .xxwcfwi?  acTKX*  prOgrSTTT" 

a  Atliauii  ot  a  CD«MC*ra  acioo  otoqrvw  as  'wwreti  ?jv  H  2**  99(917)  ard  ?«4  •'*'  _ ,  , 


tx  Chaoses,  to  a  cormcture  acao"  progcam  as  -wjutf e^?  Dy  J  264  tOO(h#.  wite«6  o*t>p«^ii»f^  sce-jiSed  in  tt«s  Appentfet „,  ,  

-    JAjslts 

'    C^ianges  to  Te  closure  p*an 
a    Oiariges  m  esttanste  of  mamn^im  exienf  of  operations  or  mannium  invertforv  of  wssle  oo-flita  at  any  liina  during  Ita  active  We  ol  the  taciHy,  wrfb 

pnor  wrtMri  at  ihoOweoar _. , _ 

o.  CCidfigas  m  ttw  ctosuia  tcnediM  lor  any  urwt.  cnangas  n  9m  fcM  deai^a  sdvAJte  *or  ihe  facMy.  ex  eiitosiCMt  of  the  doaur* 

aocoval  ot  the  Oreciof    .  ...  _ ^  __  _ 

c  Chanqms  <r*  the  enpecisO  fWar  ol  'ir^t  dosufS,  w*>ere  arher  pe^md  cOfVJfTions  are  fXJ(  cnangeO.  '•r>t^  pnO'  acco*  o*  the  Orector    ,. 
(L  Changas  n  pracadwos  In  dacontaiwrwaon  ol  'acitrry  eqmpmeot  or  structures,  wirri  pnor  approval  o'  tf>e  Oractor 
e    Ctua^ttS  1  appfoved  oosura  plan  w&uUing  ^0^^  jnexpec^eC  eviyits  occur' i)g  during  paru*  ex  tir>al  clo« 

aoperxHx     _  .  ,  _ 

2  Crwrflon  o»  a  -lew  tandW  -jrW  as  nW  o^  ctDSure _ „ _™__ ,  ...,,, 

3  Addaon  of  tha  EoUoMNg  rmm  ur»n  b  be  used  temporardy  tor  donn  aclMiMK 
a.  S<^taca  wnjXXJ^dnieoU   _     .     _   _  _    __-„______-_—____—_-_ 


c  Waste  prtes  rhat  do  rwt  compfy  with  §  264  250ic)       ..„,  ,    .  

3  Waste  pries  that  corap'r  wfh  9  2fM  250fcf  .  ,,  .    , _ ^... ,  ,  ,  ,„._ ,    , 

e  Tanks  or  coRianen  (ctfwr  iTar  mocAat]  oetow)        „ 

I  Tanks  vsea  loi  neutraluabon.  oeiwiai'in^  pr^ase  separation,  or  corTipor>er>l  saparatton,  wMi  prior  approval  ol  9m  Director 

E   Post-Oosi^e 

1  Changes  ^  narr^e  address  or  pnowe  nurncef  o*  soniact  m  post-dofiu'e  ptan^.__„ ■  ■     ■ 

2  Ertenaion  of  pooi-ciOBLae  care  perxKl  ._     ...^ _ 

3  RddLcaoa  irv  rhe  poetnaosure  care  om^oC - ■ 

-i   Changes  to  ff>e  expected  year  ol  ftnai  ctosore,  wtwre  oitwr  pemw  coryWtona  are  r>ti  r*^ar*y?d     , .,      ,  ,-■  , ., ,_.._,,  _ 

5  Cnangea  m  post-cl09u*e  plan  necessr^ateo  Oy  everts  occurnog  4U)f>g  tha  active  nte  ol  the  labWy.  tndutSftg  partial  antf  Antf  dbtum^ 

1    ModrficatKXi  or  addition  of  container  jnt? 

a  Resulting  m  greater  rhart  25^>  increase  ir  rt^  (acitity  ^  cortainar  aioragie  capacity 

b  Resulting  *\  jp  jo  25^>  increase  lO  ft»e  *ac"'ty  s  :o"tiuner  storage  capacity  . _ __.... 

a.  UiaO>facaten  oi  a  cofUatner  unrt  *irthOMt  mcieasang  tfte  capacity  o*  Ih©  ann , , ,..,._.,....„ 

0  ArtJ-ton  Q<  a  foo'  10  a  co'~.ta>r^er  jnrt  *»tTxxrt  aderatioo  ot  me  containrrteol  ^r^—         i     i         u.i - 

3  Storage  !jf  Jil'wwt  wastes  ti  cctan^err 

a    That  'egwre  addrtjonai  ex  rjitfareni  managemem  pfac^tces  from  those  aut^iorrzed  tn  ine  oefTntt    ,  ,,. , „._ 

0   That  do  not  'equire  adomonal  or  aittereot  'nar.agerT*ent  practices  trorri  those  auttvjrtreil  'n  the  pe^^rvt „ , 

Notn  See  §  ^70  i2i^i  tor  TvxJrticatwn  procedures  tc  be  used  'or  the  managemeni  ot  newTj  it&ted  or  identified  n 

4  Other  changes  in  canumec  rmwganwwt  practices  {9.9.   asta  spaca(  iffiaa  of  c 
G    Tanks 


a  UaoiUcaaon  ac  addOion  of  unk  umiA  rescuing  'ft  gfeAfaei  than  25V  incie^se  ^  tr>«  taciWv  »  tarkk  capacity  OKCept  ae  profited  «*  G«  ^  mc)  und  Gn)flf)  of 
The  apoerxju  , 

b  Modtficaoop  ar  afldujoo  o(  tafik  yiuts  taauiciog  m  up  ic  2SV  ocraasa  *v  tte  UL^^ty's  tank  capaoty  aKcept  as  prowderf  n  Gf *Mr  of  iNs  ippendht 

1  Addition  ol  a  nent  tank,  thai  mU  ^v"^"*  tor  more  than  00  da^  wuns  any  ol  tne  uxiOMng  pr^vsN.ai  or  crtemacal  woalrr^era  tachrKrfo^ea  neutrattiaaon 
101^1  rnnng.  phasa  saparaiion.  or  coraporunt    1  jiiii  *ni „ 

a  Arfter  pnor  approval  of  the  Oueclor.  aiiamon  o*  a  new  tar*  net  mH  o«aaa»  lor  jp  ro  90  days  usatg  any  o*  »e  IcJowwg  p^yvrai  v  cherrwcal 
traatrvient  iecnrx3*ogtes   r^eutraiization,  dewaienr^.  phase  separation,  or  componenr  separation  ,   ., _ „.  ... 

2  Wodrticauon  ot  a  tank  unrt  or  secondary  contairvneni  ^ysterr  wftyjot  increasing  the  i::aoaaly  ot  rf^e  unit . 

3  Reglacameni  ol  a  lank.  «im  a  tank  thai  raaets  The  same  desi4n  uanoarda  acid  qaw  a  caoacay  mur^  ^  /  -  tO^  of  9m  M^tooetf  tor*  tauwJWl 

—The  capaoiv  cldlerence  is  r\o  rnoie  >han  '  ^00  gallons. 

— Tf»e  faoliry  s  permmea  tank  ;acacitv  is  "lOi  'ncreasec,  and 

—  "^te  replacement  tank,  meats  aw  same  ccndiLor^  m  the  perttkL 

•1    MnrtihrafTn  rj  a  unfc   rTtarmQamom  pfn^ffg .  „ ^ , 

5    Uanagamenl  ol  diUerenl  -"asWhs  ^  tarKs 
a   That  cequira  arv^nonai  or  dilterant  isanagamenl  pracAcaa.  tank  daaiga,  dAeram  Are  protocboo  apatnflcstiorw,  or  figr«hcan«r  (fnerar*  tar*  tealrtiertf 

prTx;ess  trorri  ihat  authorized  in  the  permit 


That  do  rxu  caquue  addibonal  or  diHereni  manai^ament  pracDcas   tara  desiqn.  dHtoRera  %«  protection  apec*C3>or»s  or  gign*cai'*y  l—arertl  tar* 
Veaunent  piacesa  ttiao  aUhoroaa  •a  uw  permit .    _  , .._. ..  _ 


Note:  See  §  2^0  42igi  for  modrf^cation  p'oce.^ures  tc  be  used  for  ttie  ntanagement  ol  r*ev»*y  irtsteO  or  idarttified  wastes 
H   Surface  ^mpoundmsnts 

1  Uodirication  3r  addibon  of  surface  •mpoundmem  umts  that  resuH  In  increasing  the  laolrty's  surface  imppundroeru  slora^a  at  Uealmartt  c^peuty 

2  -leofacemenr  ^t  a  surface  irrtpoondmeni  jrut  . 


ModiTtcation  Qf  a  surface  inpoundmer^  jnrt  •.•ttxwi  mcreawn^  the  tacMy'B  fiixfaca  impoundmerrt  aloraga  or  iraatmant  capacity  and  <iHhom  inodHytng 

'he  unirsimer  tes^  deiecfion  syrierT'  ty  leaC^ate  cottecUon  «:vs*em     „.._„ _ „ _...........„ „ „ .„ 

4  ModiitcatKjn  o'  a  surface  impot;non->em  rra'iage'ie^t  prat-ttce  _.  . 

5  Treatment,  storage  or  ■Jisposai  jt  :]itte'ert  wastes  m  sunace  iTioourdnients 

a    Thai  'eguire  additional  r:!*  aitferert  manajerrteni  praciites  v  iJir^e-ent  aowgn  .>(  ;rie  i.ner  or  leak  Oelertion  sfslfm  ttian  autnorueO  m  tt>e  pwmit  . 
D    T|(«|  (Jo  not  («qw>fe  adtMon^  or  lifflBroo*  '«ar>eqe"wn*  prscfcae  or  '>»MbhI  de»gn  crt  the  »ner  or  leak  aeteiljon  systeni  ff*in  authoriTwd  n  the  permit. 
Note:  See  3  ?^  *2tgT  for  modWicatK;''  procecftires  Ic  &e  jsed  tor  the  'naneflemenJ  of  new'y  '<s!ad  or  identified  wastes 

I    fic^oaed  ^^laste  °iies.  For  ai  wa&le  pile&  <uc^t  ov^aa  compcyng  wittt  )  2fe4  25>0t(4.  mootcaaor^  aie  treaUNl  the  ume  as  tor  a  land'«    Ttie  loMomng 
«iod'*ications  are  apoi'Cat}ie  oniy  to  *asitf  O"^  j-jTipty^g  rs-Tfi  •  ?S4  2S0ici 
I    Modi'ica'iori  -y  additior'  ^t  *aste  O'l^j  jf.i^s 

a    Resoi'ing  in  gieaier  'lar  ^5%  mcr^as^   "  ■^t  'aoi'ily  s  wiiaie  firte  storage  or  aeeUneiW  capacity 

•>  "^suHinq  in  jc  to  26%  -ncrease  n  :r>e  tac-ii;'^  s  nnaste  piie  sioraga  or  treatment  capauty „ .^^^___.™..™ 

i   yridit'ca'Di".  :i  *aste  p'le  unit  wtlhoul  increasing  the  capaoiy  o<  the  unit _ ~_ ,     


Modilicalions 


3  Replacement  o<  a  waste  pile  unrt  with  artother  waste  pile  unrt  of  ttw  same  design  and  capacdy  and  meefing  all  *esM  pHe  concMons  m  the  pannN.. 

4  Modri»cal*on  ol  a  waste  pria  rnanagement  practice  "■ ■ — -.— .. 

5  Storage  or  treatment  0)  Oitlerant  wastes  in  waste  pites^^ 

a  Thai  requre  additonai  or  diflerent  management  practices  o«  ditiereni  design  o(  the  urwi — .- 


b  That  do  rtot  require  addrtionat  or  dif'ereni  management  practices  or  different  design  ot  Itw  unfl... 


Note:  See  9  270  42(g)  lor  nxxlification  procedures  to  be  used  lor  the  mar\agement  ol  rwwty  lisled  tx 
J  Lsndt'fls  and  Unenclosed  i^aste  Pties 

1  Modrlication  or  addit«3n  ol  tanddn  units  that  result  m  irKreastng  the  laalrtys  disposal  capacity „„„„- . — _ 

2  RepUcemeni  of  a  landfiH  -—  --       - 

3  Addition  or  modiftcaton  ol  a  Imor.  leachale  coHociion  system,  leachale  detection  system.  run-oH  contro*.  or  fmal  cover  system....- 

4  Modification  ol  a  landfill  uni  without  changing  a  hnar.  leachate  coilectwn  system,  leachate  detection  system,  rurvott  control,  or  final  cover  system 

5  Modilicalton  ol  a  landltH  management  practice ~ - — -. — — — - ■ 

e  LandTiM  ditlerervt  wastes 

a  That  reguif  e  addrtKxxai  or  different  management  practcos.  difioreni  design  of  the  hner,  leechale  coliection  system,  or  leachate  deiectKjn  system  -  ■—— • 

b   That  do  rwt  require  additionat  or  drtferart  management  practices.  diHereni  design  of  the  liner,  leachale  collection  system,  or  leachate  delecbon 

system    -     -     ^      -  -— — 

Note:  See  1 270  42(g)  *or  modrtcaiion  procedures  to  be  lised  for  the  management  of  newty  listed  ot  tdeniilied  wesles- 

K  Lsna  Treaimern 

1  Lateral  expansion  ol  or  other  modification  ol  a  land  ireetment  unii  to  increase  WMl  anient ^,.— ■-— - 

2  Modificatiori  of  ryrvon  conlroi  system  _ „ ~ — ■ 

3  Modify  rurvoH  COrWol  system  __. _ . — —• — • 

4  Other  modrfcaiions  ol  land  treatment  unit  component  speoficalions  or  standards  required  in  perttii! — 

5  Marwgemont  ol  different  wastes  m  larvj  treatment  urtits: 
a  That  require  a  char>ge  m  permit  operatir>g  corxJitions  or  unit  design  speaf«cahons 


b.  That  do  not  require  a  change  m  permit  operating  corxlitions  or  umi  design  speotkcabons... 


Note:  See  5  270  42(g)  lor  modrtication  procedures  lo  be  used  for  the  management  ol  newly  halad  or  toeniffied  tmsles 

6  Modification  ol  a  tarxj  treatment  unit  mariagement  practice  to 

a  inaease  rale  or  change  memod  ol  waste  application ™™ '-—•"'— 

b  Decrease  rate  ol  waste  application _ — — ■ — — — 

7  Modiiicaiion  of  a  land  treatment  unit  management  pracbce  to  Change  measles  of  pH  or  mowture  cortenl.  or  to  enhance  rnicrofwi  or  chem«al 


6  Modiiicahon  of  a  land  treaiment  unrt  management  practice  to  grow  food  ch»n  crops,  to  add  to  or  repiaoe  existing  permitted  oops  with  dAererH  food 
chain  crops,  or  to  modify  operating  plans  lor  distntjution  ot  animal  leeds  resulting  from  such  crops  

9,  Modrhcation  of  Operating  practtce  due  lo  detectKXi  ol  releases  Irom  the  iar»d  t/eatrrieni  unit  pursuant  lo  §2G4  2784gH2) 

10.  Char*ges  m  the  unsaturated  zone  nxmrtonrx)  system,  resulting  m  a  change  lo  the  location,  depth,  number  of  samptir^  powits.  or  replace  unsaturated 
lone  morxtonng  devices  or  components  ol  devices  with  devices  or  components  tttal  have  specrficatiorts  diflereni  hom  permn  requirements 

1 1  Changes  m  the  unsaturated  zone  monilonng  system  thai  do  not  result  in  a  change  to  the  tocahon.  depth,  m^ber  o»  sampling  points,  or  that  replace 
unsaturated  zone  monrtormg  devices  or  components  of  devices  with  devices  tx  components  havmg  specUicalions  diHereirt  hom  pormd  reqwrements 

12  Changes  in  background  values  lor  fiazarOous  constituents  >n  so«i  and  sorl-pore  liquid — „.......-».-.........—.« — _™«_™-™. — ^ — _-.».«.. 

13  Changes  m  samphng.  eriafysis.  or  statistical  procedure  — .— .— —.___.——, — "•■ '"-'—•—•"" 

14  Changes  m  taixl  treaiment  demonstration  program  pnor  to  or  during  the  derrxxistration . .  _.~ — — ■ 

15  Changes  in  any  concMion  specified  «i  the  permrt  for  a  land  treaiment  unit  to  reftecl  results  Ol  tfie  land  treatment  demonstration,  prowded  performance 
standards  are  met,  and  «>e  Oecior's  pnor  approval  has  been  received 

16  Changes  10  allow  a  second  land  treatment  demonstralon  to  be  conducted  when  the  results  of  the  hrst  demonstration  have  not  shown  the  condrtioos 
under  which  the  wastes  can  be  treated  compteteh'.  provided  the  condrtions  lor  the  second  derronstralion  are  subslantalty  the  same  as  the  condmons 
for  Itie  first  demonstration  and  have  received  tt>e  pnor  approval  of  the  Oector 

1 7  Oanges  to  allow  a  second  land  treatment  demonstration  to  be  conducted  when  the  results  of  the  fxst  demonstration  have  not  shown  the  condiyorts 
under  which  the  wastes  can  be  treated  completely,  where  the  oondttxxis  tor  the  second  demonstrBiion  are  not  si*stantial»y  the  same  as  the  comMons 
lor  the  first  demonstration  ,  .  , _ ~ — - — ■ — — •- 

18  Chariges  in  vegetative  cover  requxements  tor  closure — - — 

L  kKtnerators 

1  Changes  to  increase  by  rrxxe  ihan  25%  any  ol  the  following  limits  authonzed  m  the  permrt  A  thermal  feed  rate  limrt.  a  waste  feed  rate  ttfrvt,  or  an 
organc  chlonn©  teed  rate  hmit  The  Orector  will  require  a  new  tnal  burn  to  substantiate  compliance  with  the  regulatory  periormance  standards  unless 
tt*s  demonslrahon  can  be  made  ttxoogh  other  means    ,  ■•■     • 

2  (Ganges  10  inaease  by  up  10  25%  arty  ot  the  following  hmrts  authonied  in  tt%e  permit  A  thermal  teed  rate  limit,  a  waste  feed  itmil,  or  an  organc 
chlonne  leed  rale  limit  The  Director  will  require  a  new  hial  bum  to  sobstantiate  compliance  with  the  regulatory  periormance  standards  unless  this 
demonstration  can  l>e  made  ttwtjogh  other  means 

3  Modihcation  ol  an  mcineralor  itfiit  by  changmg  the  internal  size  or  geometry  of  tr>e  pnmary  or  secondary  combustion  un<ts,  by  sod-ng  a  pnmary  or 
secondary  combustion  unit,  by  substantially  changing  the  design  ol  any  component  used  to  renwve  hQ  or  particulate  from  the  corniausiion  gases  or  by 
cnanyng  other  features  ol  *e  mcmeralor  that  coutd  affect  its  capaWrty  lo  meet  the  reguialory  periormance  standards.  The  D-tector  wiii  requwe  a  new 
tnal  bum  to  substantiate  compliance  with  the  regulatory  performance  standards  unless  this  demonstration  can  be  made  througn  oitier  means 

4  Modifcation  ol  an  mcmeralor  unit  in  a  manner  that  woutd  not  l*e*y  affect  the  capability  ol  the  unit  lo  meet  the  regulator  pertormance  standards  but 
wNch  would  change  the  operating  conditions  or  momtonng  requirements  speohed  in  the  permit.  The  Director  may  require  a  new  tnal  burn  to 
demonstrate  compliance  with  the  regulatory  performance  standards  — - ■ — — ■— 

5  Operating  requ»ements 

a.  Modilication  ol  the  limits  spocilied  m  the  permit  lor  minimum  combustion  gas  temperature,  mmimum  combustion  gas  reswtence  lane,  or  oxygen 
concenuation  m  the  secondary  combusbon  chamber  The  Director  will  requre  a  new  tnal  bum  lo  substantiale  compliance  with  the  regt^iory 
pertormance  standards  unless  this  domonslTation  can  tie  rnade  througn  other  mear«  - 

b  ModilicatKin  ol  any  stack  gas  enMSion  Hmrts  specified  m  the  peniHl,  or  modification  ol  any  conditions  m  the  permrt  concerning  emergency  shutdown 
or  automatic  waste  feed  culolf  procedures  or  controls — 

c.  Modilication  ol  any  other  operaung  condition  or  any  mapection  or  recordkeeping  requvement  specified  m  the  pmtik^ 
6-  Incineration  ol  different  wastes:  

a  Mlhe  waste  contams  a  POHC  thai  is  more  dlllicult  to  mcinofate  than  authonzed  by  the  permit  or  rl  incineration  of  the  waste  requxes  compfcanee  with 
different  regulatory  periormance  standards  than  specrfied  m  the  permit  The  Dtredor  will  require  a  new  tnal  bom  lo  substantiate  compliance  wtlh  the 
regulatory  performance  standards  unless  this  derrKXislration  can  be  made  through  other  means — -J 

b  H  the  waste  does  noi  coniam  a  POHC  that  is  more  dtfticuil  to  mcinerale  than  authorized  by  the  permit  and  il  mcmeration  ol  the  waste  does  noi 
require  compliance  with  different  regulatory  periormance  standards  than  specrfied  in  Iha  permrt 
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ModrftcalroAe 


Not*:  Se«  §  2^0  42^  tot  modification  procedures  to  oe  used  kv  Ute  manaftonunl  o<  newiy  Itsled  or  Identified  wa6te&. 
?  Sf^akedown  and  tnai  burn: 
a    ModrficatKX'  o*  the  tnai  D^rn  D^an  or  an.  o*  f.e  Df'n'*  co"0'lions  adcc aT<-v^  l>---'-.g  "^e  shat"e<Jow''  period  'or  dfte'-mminq  ooe*at>cnei  readir>e,*s8  a*"er 

;oftstnjcBon,  Ihe  tnal  Durr  period.  Of  ?he  penod  imr^ediateiy  to'towir^  me  tnaJ  txim        ... 

b    Avtrxxizanor^  o<   up  to  an   additional    720  iXHirs  of  waste  rtctAemkan  durnQ  the  sl^ake<k>M«n  penod  lor  deternwraog  Df>efenona<  leechness  after 

constnjctKxi.  with  the  pfiof  apcoval  of  the  Director ^_— __ . 

:   Cnanges  m  the  operaitng  requirements  set  in  trie  permit  for  conducing  a  trial  bum.  provkJed  the  Change  is  minor  and  has  recerved  the  prior  approval 

0*  the  Director   .       .  „ „ 

d   ChaP9e»  n  ff»e  Fan9e8  ot  toe  ooerattng  feouiremerxs  set  m  u«  oermp  to  rvHect  I^e  n?suMs  Of  ttw  tM  bum.  pmided  the  cfwn^e  •  minor  and  has 

recanted  ttte  p*K»  aipp»owAi  01  »e  Duecicn  _ „ 

8    SuDVilUion  oi  an  AllamaU  type  o*  \tet  Vtat  is  rvX  soecjfted  r>  B»«  perratf    _  _ 


'  Class  t  roodBtica&aris  i&o/tMtcQ  prior  A^er^v  aporovaL 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Migratory  Bird  Hunting;  Late  Seasons, 
and  Bag  and  Possession  Limits  for 
Certain  Migratory  Game  Birds  in  the 
United  States 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Kinal  rule. 

SUMMARY:  This  rule  prescribes  the  late 

open  seasons,  hunting  hours,  hunting 
areas,  and  daily  bag  and  possession 
limits  for  general  waterfowl  seasons; 
special  restrictions  to  reduce  the  black 
duck  harvest;  additional  sandhill  crane 
seasons  in  the  Centra!  Flyway  and  in 
Arizona,  coots,  common  moorhens,  and 
snipe  m  the  Pacific  Flyway;  and 
dddiiional  special  extended  falconry 
seasons.  Taking  of  the  designated 
species  of  migratory  birds  is  prohibited 
unless  open  hunting  seasons  are 
specifically  provided  The  rules  will 
permit  taking  of  the  designated  species 
during  the  1988-89  season  within 
specified  periods  of  time  beginning  as 
parly  as  September  26. 
EFFECTIVE  DATE:  September  28,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rolhn  D  Sparrowe.  Chief.  Office  of 
Migratory  Bird  Management.  Matomic 
Building  Room  536.  U.S.  Fish  and 
VVildhfe  Service.  Department  of  the 
InTenor.  Washington.  DC.  telephone 
202-254-320" 

SUPPUMENTARV  INFORMATION:  The 
M^eratory  Bird  Treaty  Act  of  [uly  3.  1918 
140  Slat  r^fi:  IBU.S.C.  703  et  seq.].  as 
amendfii  duthorizes  and  directs  the 
Secre!.ir>  '>f  the  Interior,  having  due 
rf!i^-ird  f  ■:  '!-.►•  zones  of  temperature  and 
for  ihr-  !.'^':;t)iiTion.  abundance. 
econiHT-L  ,  v.fhiP  breeding  habits,  and 
times  'f't  :i::f  s  of  flight  of  migratory 
birds,  to  i.!-^T.Tiine  when,  to  what 
extent,  and  by  what  means  such  birds  or 
any  part.  nest,  or  egg  thereof  may  be 
taken,  hunted,  captured,  killed, 
possessed,  sold,  purchased,  shipped, 
carried  exported,  or  transported. 

On  March  9.  19&8.  the  US.  Fish  and 
Wildlife  Sen."ce  (hereinafter  the 
Service!  published  for  public  comment 
in  the  Federal  Register  |. 53  FR  7702)  a 
proposal  to  amend  50  CFR  Part  20,  with 
comment  periods  ending  June  22, 1988, 
for  Alaska.  Hawaii,  Puerto  Rico,  and  the 
Virgin  Islands;  July  18.  1988.  for  other 
early-seasons  proposals:  and  August  25, 
1988.  for  the  late-season  proposals.  The 
March  9  document  dealt  with  the 
establishment  of  hunting  seasons,  hours. 
areas  and  limits  for  migratory  game 


birds  undur  §5  20.101  through  20.107. 
20.109and  20  110  of  Subpart  K.  On  |une 
7. 1988.  the  Service  published  in  the 
Federal  Register  (53  FR  20874)  s  second 
document  consisting  of  a  supplemental 
proposed  rulemaking  dealing  with  both 
the  early-  and  lute-season  framework. 
On  July  11. 1988.  the  Service  published 
for  public  comment  in  the  Fedaral 
Renter  (53  FR  26198)  a  third  document 
consisting  of  a  proposed  rulemaking 
dealing  spncifically  with  frameworks  for 
early-season  migratory  bird  hunting 
regulations.  That  document  also 
reopened  and  extended  the  comment 
period  for  the  proposed  frameworks  for 
Alaska.  Puerto  Rico  and  the  Virgin 
Islands  from  June  22, 1988.  to  July  20. 
1988.  All  three  documents.  March  9.  June 
7,  and  July  11,  indicated  that  special 
consideration  was  being  given  to 
possible  restrictive  regulations  for  all 
aspects  of  the  1985-89  hunting  season 
dependent  upon  the  continuing  poor 
status  of  ducks.  On  August  9. 1988.  the 
Sen--ice  published  a  fourth  document  (53 
FR  29897)  containing  final  frameworks 
for  early  migratory  bird  hunting  seasons 
from  which  wildlife  conservation  agency 
officials  from  the  States,  Puerto  Rico 
and  the  Virgin  Islands  selected  early- 
season  hunting  dates,  hours,  areas  and 
limits  for  1988-89.  The  Fifth  document  in 
the  senes.  published  August  12,  1988.  in 
the  Federal  Register  (53  FR  30622).  deals 
speciFically  with  proposed  frameworks 
for  the  1988-89  late-season  migratory 
bird  hunting  regulations.  On  August  31. 
1988,  the  Ser\*ice  published  in  the 
Federal  Register  (53  FR  33792)  a  sixth 
document  consisting  of  a  fmal  rule 
amending  Subpart  K  of  Title  50  CFR  Part 
20  to  se!  hunting  seasons,  hours,  areas 
and  limits  for  mourning  doves,  white- 
winged  and  white-tipped  doves,  band- 
tailed  pigeons,  rails,  woodcock,  common 
snipe,  and  common  moorhen  and  purple 
gaiisnules;  sea  ducks  m  certain  defined 
areas  nf  the  Atlantic  Flyway;  wood 
ducks  in  September  in  Flonda.  Kentucky 
and  Tennessee;  Canada  geese  in 
Stjptember  in  portions  of  Illinois. 
Michigan  and  Minnesota;  sandhill 
cranes  in  the  Central  and  Pacific 
Flywaya:  a  special  Canada  goose  season 
in  southwestern  Wyoming;  migratory 
game  birds  in  Alaska.  Hawaii,  Puerto 
Rico  and  the  Virgin  Islands;  and 
extended  falconry  seasons.  On 
September  16.  1988,  the  Service 
published  in  the  Federal  Register  a 
seventh  document  (53  FR  36033) 
consisting  of  a  final  rulemaking  for  the 
late-season  frameworks  for  migratory 
game  bird  hunting  regulations  from 
which  State  wildlife  conservation 
agency  officials  selected  late  season 
hunting  dates  hours,  areas,  and  limits 
for  1986-89. 


The  final  rule  described  here  is  the 
eighth  in  a  series  of  proposed, 
supplemental,  and  final  rulemaking 
documents  for  migratory  game  bird 
hunting  regulations  and  deals 
specifically  with  amending  Subpart  K  of 
50  CFR  Part  20  to  set  hunting  seasons, 
hours,  areas  and  limits  for  species 
subject  to  late  hunting  regulations. 

Nonloxtc  Shot  Regulations 

In  the  June  2H,  1988,  Federal  Register 
(53  FR  24284).  the  Service  published  a 
final  rule  describing  zones  in  which  use 
of  lead  shot  would  be  prohibited  for 
hunting  waterfowl,  coots  and  certain 
other  species  in  the  1988-89  hunting 
season.  Waterfowl  hunters  are  advised 
to  become  familiar  with  State  and  local 
regulations  regarding  the  use  of  nontoxic 
shot  for  waterfowl  hunting. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document,  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14)'".  filed  with  CF.Q  nn  June  9, 1988. 
Notices  of  Availability  were  published 
in  the  Federal  Register  on  June  16, 1988 
(53  FR  22582).  and  lune  17, 1988  (53  FR 
22727),  and  the  Service's  Record  of 
Decision  was  published  on  August  18. 
1968  (53  FR  31341). 

Endangered  Species  Act  Consideration 

Section  7  of  the  Endangered  Species 
Act  provides  that.  "The  Secretary  shall 
review  other  programs  administered  by 
him  and  utilize  such  programs  in 
furtherance  of  the  purposes  of  this  Act" 
(and  shall)  "insure  that  any  action 
authorized,  funded  or  carried 
out  *  *  *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
or  threatened  species  or  result  in  the 
destruction  or  modification  of  (critical) 
habitat 

Subsequently,  the  Service  initiated 
section  7  consultation  under  the 
Endangered  Species  Act  for  the 
proposed  hunting  season  frameworks. 

On  |une  17, 1988.  the  Division  of 
Endangered  Species  and  Habitat 
Conservation  gave  a  biological  opinion 
that  the  proposed  actions  were  not 
likely  to  jeopardize  the  continued 
existence  of  listed  species  or  result  in 
the  destruction  or  adverse  modification 
of  their  critical  habitats. 

As  in  the  past,  hunting  regulations  this 
year  are  designed,  among  other  things, 
to  remove  or  alleviate  chances  of 
confiict  between  seasons  for  migratory 
game  birds  and  the  protection  and 
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conservation  of  endangered  and 
threatened  species. 

The  Service's  biological  opinion 
resulting  from  its  consultation  under 
section  7  is  considered  a  public 
document  and  is  available  for  inspection 
in  the  OOlce  of  Endangered  Species  and 
the  Office  of  Migratory  Bird 
Management.  U.S.  Fish  and  Wildlife 
Service.  Department  of  the  Interior. 
Washington.  DC  20240. 

Regulatory  Flexibility  Act.  Executive 
Order  12291  and  the  Paperwork 
Reduction  Act 

In  the  Federal  Register  dated  March  9. 
1988  (53  FR  77U21,  the  Service  reported 
measures  it  had  undertaken  to  comply 
with  requirements  of  the  Regulatory 
Flexibility  Act  and  the  Executive  Order. 
These  included  preparing  a 
Determination  of  Effects  and  an  updated 
Final  Regulatory  Impact  Analysis,  and 
publication  of  a  summary  of  the  tatter. 
These  regulations  have  been  determined 
to  be  major  under  Executive  Order  12291 
and  they  have  a  significant  econunuc 
impact  on  substantial  numbers  of  small 
entities  under  the  Regulatory  Flexibilty 
Act.  This  determination  is  detailed  in 
the  aforementioned  documents  which 
are  available  upon  request  from  the 
Office  of  Migratory  Bird  Management. 
U.S.  Fish  and  Wildlife  Sen-'ice. 
Department  of  the  Interior,  Washington. 
DC  20240.  These  regulations  contain  no 
information  collections  subject  to  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980. 

Memorandum  of  Law 

The  Service  published  its 
Memorandum  of  Law,  required  by 
section  4  of  Executive  Order  12291.  in 
the  Federal  Register  dated  August  9, 
10B8  (53  FR  29897). 

Authorship 

The  primary  author  of  this  final  rule  is 
Morion  M-  Smith,  Office  of  Migratory 
Bird  Management,  working  under  the 
direction  of  Rollin  D.  Sparrowe,  Chief. 

Reflations  Promulgation 

After  analysis  of  the  migratory  game 
bird  survey  data  obtained  through 
investigations  conducted  by  the  Service, 
State  conservation  agencies,  and  other 
sources,  and  consideration  of  all 
comments  received  on  the  late  season 
proposals  (53  FR  7702.  March  9. 1988;  53 
FR  20874.  |une  7. 1988:  and  53  FR  30622, 
August  12, 1988).  the  Service  published 


in  the  Federal  Register  on  September  16, 
1988  (53  VR  36033)  final  late-season 
frameworks.  Copies  of  the  proposed  and 
final  frameworks  were  sent  to  the 
officials  of  the  State  conservation 
agencies  who  were  invited  fo  submit 
recommendations  for  huntmg  seasons 
which  complied  with  the  season  times 
and  lengths,  hours,  areas,  and  limits 
ftpecified  in  the  final  frameworks. 

Among  these  recommendations,  the 
State  of  Maryland  selected  a  one-bird 
limit,  rather  than  take  the  full  two  birds 
allowed  under  the  frameworks,  for  the 
first  15  days  of  the  goose  season.  The 
Service  has  long  since  recognized, 
consistent  with  16  U.S.C.  706.  that  States 
need  not  avail  themselves  of  the 
maximums  dictated  by  annual  Federal 
frameworks.  Local  resource  needs  and 
the  health  of  portions  of  a  population 
using  a  particular  area  may  require 
stricter  local  controls  than  pre\ail 
elsewhere  in  a  fiyway  Survival  rales  for 
Maryland  geese  have  fallen  to  63 
percent,  below  the  70  percent 
considered  necessary  to  maintain  a 
stable  population,  and  wintering 
populations  have  declined  at  least  34 
percent  since  the  mid-19"0's.  These 
facts,  combined  with  the  strong 
tendency  of  Maryland  geese  to  return  in 
subsequent  years,  justify  the  State's 
choice  of  less  than  the  allowable  bag 
limit. 

The  taking  of  the  designated  species 
of  migratory  birds  is  prohibited  unless 
open  hunting  seasons  are  specifically 
provided.  The  following  amendment  will 
permit  taking  of  the  designated  spedes 
within  specified  time  periods  beginning 
as  early  as  September  26  and  will 
benefit  the  public  by  relieving  existing 
restrictions. 

The  nilemaking  process  for  migratory 
game  bird  huntmg.  must,  by  its  nature, 
operate  under  severe  time  constraints. 
However,  the  Ser\'ice  intends  that  the 
public  be  given  the  greatest  possible 
opportuniiy  to  comment  on  the 
regulations.  Thus,  when  proposed 
rulemakings  were  published  on  Mart:h  9. 
June  7,  and  August  12. 1988.  the  Sen-ice 
established  what  it  believed  were  the 
longest  periods  passible  for  public 
comment.  In  doing  this,  the  Service 
recognized  that  when  the  comment 
period  closed  time  would  be  of  the 
essence.  Thai  is.  J  there  were  a  delay  in 
the  effective  date  of  these  regulations 
after  this  final  rulemaking,  the  Stales 
would  have  insufficient  time  to  select 


their  season  dales,  shooting  hours. 
bunting  areas,  and  limits:  to 
communicate  those  selections  to  the 
Service;  and  to  establish  and  publicize 
the  necessary  regulations  and 
procedures  to  implement  their  decisions. 
The  Service  therefore  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.(d)(3)  (Administrative  Procedure 
Act),  and  these  regulations  will, 
therefore,  take  effective  immediately 
upon  publication. 

Accordingly.  each  State  conservation 
agency  having  had  an  opportunity  to 
participate  in  selecting  the  hunting 
seasons  desired  for  its  State  on  those 
species  of  migrator\  brids  for  which 
open  seasons  are  now  to  be  prescribed, 
and  consideration  having  been  given  to 
all  other  relevant  matters  presented, 
certain  sections  of  Title  50.  Chapter  I. 
Subchapter  B.  Part  20.  Subpart  K.  are 
hereby  corrected  and  amended  as  set 
forth  below. 

List  of  Subjects  in  50  CFR  Part  20 

Exports.  Hunting.  Imports. 
Transportation.  Wildlife. 

For  the  reasons  set  out  in  the 
preamble.  Title  50.  Chapter  I, 
Subchapter  B,  Part  20.  Subpart  K  is 
amended  as  follows. 

PART  20-f  AMENDED] 

1.  The  aulhonty  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  Minatory  Bird  Treaty  Act  sec 

3.  Pub  L  65-18(1.  4(1  Slat  TSS  |16  U.S.C-  701- 
708h|;  sec  .llh).  Pub.  L.  3b-&\&.  92  Slat.  21X2 
(16  US  C.  7121:  Alaska  Gnme  Ar.l  uf  WIS.  A'' 
Siai  739,  as  ara«miied.  5<  Slat  llOS-O*. 

Note.— The  foliowins  annual  hiintinjj 
regulations  provided  fur  bv  U  201fH.  211. UlS 
30.106.  20.107.  and  20,109  of  50  CFR  Pari  20 
will  not  appear  in  the  Code  nf  Federal 
Regulations  because  of  their  seasonal  nature 

2.  Section  20.1W  is  revised  to  read  as 
follows: 

$  20.104  Seasons,  limits,  and  shooting 
tiours  for  raits,  woodcock,  and  common 
snipe. 

Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part,  the 
areas  open  to  hunting,  the  respective 
open  seasons  (dales  inclusive),  the 
shooting  and  hawking  hours,  and  the 
daily  bag  and  possession  limits  oq  the 
species  designated  in  this  section  are  as 
folIowTj: 

aOJJMG  CODE  UW-U-H 
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Pails  Pails  Woodcock  Ccrmron  Snipe 

(Sera  tt  Virginia)        (Clapper  &  King) 

Da;ly  bag  limit 25   (1)  See  footnote   (2).  5   (3)  8 

Possession  limit 25  (1)  See  footnote  (2).         10  (3)  16 

5hootirxj  Hours:     One-half  hour  before  sunrise  until  sur^et  daily  on  all  species,  except  as 
rcted  other.vise. 

OiECK  STATE  PEGUIATICNS  FDR  ADDITIOMAL  RESTRICnONS,   MOLTIIIIG  AREA  MSCRIPTICTIS. 

Sea5cr.s  i.^  tL^.e  Atlar.tic  Fl'/wav; 

Cc.-j-.ecticut Sept.    1-Hov.   9.  Sept.    1-Nov.   9.       Oct.    15-Not.   28.  Oct.    15-Nov.   28. 

Delaware Sept.  l-!Icv.  9.    Sept.  1-tlov.  9.   Nov.  2lTjan.  4.  Nov.  21-Jan.  31. 

f'.orida Sept.  1-Nov.  9.    Sept.  1-lJov.  9.   Dec.  ICKJan.  23.  Nov.  1-Feb.  15. 

^ecrq;a Sept.  24-Dec.  2.   Sept.  24-Dec.  2.  Nov.  26^an.  9.  Nov.  20-reb.  28. 

'■-3-"e Sept.  1-Nov.  9.    Closed.  Oct.  1-Mov.  14.  Sept.  1-Dec.  16. 

y^r-ylard Sept.  1-!1ct/.  9.    Sept.  1-Nov.  9.   Oct.  12-Nov.  25.  Oct.  l-Nov.  25  i 

Nov.  28-Jan.  17. 

Massachusetts Sept.    1-Nov.   7.  Closed.  Oct.    10-Hov.    23.  Sept.    1-Dec.   12. 

.'.'ew  Harps.hire clcsed.  Closed.  Oct.   l-Nov.   14.  Sept.   15-Nov.   30. 

Jie-.^  Jersey   (4)  : 

N'orth  Zore Sept.  l-Mo-.-.  9.    Sept.  1-Nov,  9.   Oct.  15-Nov.  18.  Oct.  l^an.  15. 

3out.h  Zcre Sept.  l-;ir.-.  9.    Sept.  1-Nov.  9.   Nov.  12-Dec.  3  i  Oct.  l^an.  15. 

Dec.  17-Dec.  29. 

-'.eu  Vcrk Sept.    l-;.cr/.    9.  closed.  Oct.    1-Nov.    14.  Sept.    1-Dec.    16. 

•:crth  Cardura Sept.    3-;to-.-.    11.        Sept.    3-Nav.    11.     Nct/,    19^an.    2.  Nov.    14-Feb.   28. 

=e.-.-^ylvar.ia Sept.   1-Nov.   7.         Closed.  Oct.  22-Nov.   12.  Oct.   22-Dec.   10. 

.=r.ode  :s:a.-id Sept.    12-Hov.   20.     Sept.    12-tfev.   20.   Oct.    15-Nov.    28.  Sept.   12-Dec.   2  l 

Dec.  12-Jan.  5. 

Scut-h  Caroiira Sept.    12-Nct.'.    23.     Sept.    15-Nov.   23.   Nov.    24-Dec.    10  i  Nov.    14-Feb.   28. 

Dec.   24-^Jan.   20. 

'■'e^^r.t Sept.  24-Dec.  2.   Closed.  Oct.  1-Nov.  14.  Sept.  24-Dec.  2. 

Virgir.ia Sept.  l-r;cv.  9.    Sert.  l-:kT/.   9.   Nov.  7-Nov.  29  (  Oct.  17-Jan.  31. 

Dec.  21-Jan.  11. 

•.«st  Virgir.ia Sept.    Utov.    9.  Closed.  Oct.    15-Nov.   28.  Sept.    1-Dec.   16 

Seasons   in  the  Mississippi  Flvwav! 

A:aba.Ta    (10) •.krj.    12^an.    20.       Nov.    12-Jan.   20.     Nov.   28-Jan.   31.  Nov.    14-Feb.   28. 

Arkansas Sept.  13-Nov.  12.  Closed.         Nov.  5-Dec.  11  (  Nov.  14-Feb.  28. 

Jan.  7-Feb.  3. 

'•'^^^•■^ Sept.  3-Nov.  11.   Closed.         Oct.  1-Cec.  4.  Sept.  3-Dec.  16. 

Irciiara Sept.  l-;:ov.  9.    Closed.  Sept.  17-Sept.  23  tSept.  1-Dec.  16. 

Oct.  1-Kov.  27. 
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Ia~-3  (5) Sept.  3-Nov.  11.  Closed. 

Kentucky Nov.'.  24-Tjan.  20.  Closed. 

Uulsiana Nov.  19-Jan.  20.  Nov.  19^an.  20. 

Midiigan  (6) Sept.  15-Nov.  14.  Closed. 

Minnesota Sept.  l-t.'ov.  4.  Closed. 

Mississippi Oct.  15-nec.  23.  Oct.  IS-Deo.  23. 

Wssouri S^t.  1-Nov.  9.  closed. 

Ohio Sept.  1-Nov.  9.  Closed. 

Tennessee Dec.  10-Jan.  8.  Closed. 

Wisconsin Oct.  8-Nov.  20.  Closed. 

Seasons  in  the  Central  Flw.'av; 

Colorado  (7) Sept.  1-Nov.  9.  Closed. 

Kansas Sept.  1-Hov.  9.  Closed. 

Montana  (7) Closed.  Closed. 

Nebraska  (8) Sept.  1-Hov.  9.  Closed. 

New  Mexico  (7) 

ard  (11) Oct.  8-Dec.  14.  Closed. 

North  Dakota Closed.  closaJ. 

Oklahoma Sept.  1-Nov.  9.  Closed. 

South  Dakota  (9) . .  Closed.  Closed. 

Texas Sept.  1-lIov.  9.  Sept.  l-I!ov.  9. 

v;i'oir>lng  (7) Sept.  17-Hov.  25,  Closed. 

Seasons  in  the  Pacific  Flvi.'av: 

Arizona  (12) Closed.  Closed. 

California 
Northeastern 

Zone  (4) Closed.  Closed. 

Colorado  River 
Zone Closed.         Closed. 

Southern 

Zone  (4) Closed.  Closed. 

Balance  of  the 

State  Zone Closed.  Closed. 

Colorado  (7) Sept.  l-Nov.  9.    Closed. 

IdalK)  (4): 

Zone  1 Closed.  ClosoJ. 


Sept.  17-:lo\'.  20. 
Oct.  1-Dec.  4. 
Dec.  10-Feb.  12. 
Sept.  15-Kov,  14. 
Sept.  1-Nov.  4. 
Dec.  26-Feb.  28. 
Oct.  15-Deo.  18. 
S^)t.  23-Nov.  26. 


Oct.  22-Uov.  27  i 
Feb.  1-Feb.  28. 


Sept.   3-Dec.  18. 
Oct.  1-Dec.  4. 
Nov.  12-Feb.  26. 
Sept.  15-Nov.  14. 

Sept.  1-I30V.  4. 

Nov.  14-Feb.  28. 

Sept.  1-Dec.  16. 

Sept.  1-Nov.  26  & 
Dec.  5-Dec.  24. 

Nov.  14-Feb.  28. 


sept.  17-Nov.  20.  Oct.  8-Nov.  20. 


Closed. 

Oct.  1-Dec.  4. 

Closed. 

Sept.  15-tIov.  18. 

Closed. 

Closed. 

Oct.  24-Dec.  27. 

Closed. 

Nov.  26<Ian.  29. 

Closed. 


Sept.  1-Dec.  2. 
Sept.  1-Dec.  16. 
Oct.  1-Jan.  1. 
Sept.  1-Dec.  15. 

Oct.  8<ian.  e. 
Oct.  l-Hov.  27. 
Oct.  1-Jan.  15. 
Sept.  1-Oct.  31. 
Deferred. 
Sent.  17-Jan.  1. 


Oct.  14-Nov.  20  ( 

Dec.  19-Jan.  8. 


Closed. 

Oct. 

8-Dec.  5. 

Closed. 

Oct. 

14-!.'ov.   20  & 

Etec. 

19-Jan.  8. 

Closed. 

Oct. 

15-Hov.   9  S. 

Dec. 

7-Jan.   18. 

Closed. 

Oct. 

22-Nov.   13  i 

Dec. 

4KIan.  8. 

Closed. 

Oct. 

8-Oct.   16  S, 

Nov.  12-Jan.  2. 


Oct.  15-Dec.  12. 


37M8 


FedenJ  Registef  /  Vol.  53.  No.  18«  /  Wednesday,  b«plembcr  2fl,  1988  /  Rules  and  Regulations 


Zorie  2 Cl.oeed . 

;fcntara  (7) closed. 

tie-.-ada   (13): 

Clark  County. . . .  closed. 

Pfinialixier  of 

State closed. 

;tew  Mexico  (7) 

and  (11) Oct.  8-Dec.  14. 

Oregon; 

Morrcw  and  t'natilla 
Counties Closed. 

Re.TBi.'^ier  cf 

State Closed. 

Lta.l  (12] Closed. 

Was^.irigton: 

E:astem  WashLng- 
ton  (i)  (13)...  Closed. 

'.■festem  Washing- 
ton (4) (13) ...  Closed. 

WVomirq  (7) Sept.  17-^k3^f.  25. 


Closed. 


aoaed. 


Oct.  8-[lo/.  6  i 

Dec.  10-Jan.  7. 


Oct.  8-Hov.  26  t 

Dec.  24Kran.  1. 


aaeei. 

Closed. 

Nov. 

llnJan.  8. 

Cloeed. 

Closed. 

Oct. 

8-Dec.  5. 

Closed. 

aosed. 

Oct. 

8-vJan.  8. 

Closed. 

Cloeed. 

Closed. 


Closed. 

aosed. 
Closed. 


Closed. 

aosed. 

Closed. 

aosed. 

Closed. 

Closed. 

Oct.  15-Nov.  27  ( 
Dec.  10-Dec.  31. 


Oct.  15-Hov.  27  t 
Dec.  17-DBC.  31. 


Oct.  15-Oct.  23  t 
HOV.  5-Dec.31. 


Oct.  15-Oct.  23  i 
Nov.  12-Dec.  31. 


Sept.  17-Dec.  18. 


(li 
ac^^reqat 


i   The  tag  a-nd  possession  limits  for  sora  and  Virginia  rails  apply  sinqlv  or  in   t.'ie 

gregate  of  these  two  species. 
(2;  In  addition  to  t.^«  li.i..it3  on  sora  and  Virginia  rails,  in  Connecticut,  Delauars, 
Mar-y.and  .,ew  .ersey,  anl  R.-.ode  Island,  there  is  a  daily  bag  limt  of  10  and  possessioA 
'"■Z;!"'  ^^  5i''PP^  ^^  "^^"^  ""^'  ^^"Sly  °^  ^  '^=  aggregate  of  these  t«=  species, 
except  t.^.  t.-e  season  is  closed  on  king  rails  in  Hew  Jersey  by  state  regulation.  In 
AlaEa.-a,  Florida,  Georgia,  Lmisiana,  Mississippi,  north  Carolina,  South  Carolina,  Tfeas 
and  Vinjmia,  there  is  a  daily  bag  lijrit  of  15  and  possession  lijnit  of  30  clapper  a.nd  kini 
rails,  sirtjly  or  in  t.he  aggregate  of  these  two  species. 

(3)  In  States  of  the  Atlantic  Fly^ay,  the  woodcock  bag  lijnit  is  3  daily  and  6  in 
possession.  ' 

(4)  For  description  of  zones  or  manageirent  units  within  a  State,  see  State  regulations 
(^)   In  Icwa,  rail  limits  are  15  daily  and  25  In  possession. 

(6)  See  State  regulations  for  listing  of  certain  Great  Lakes  waters  w^.ere  the  season  's 
to  open  concurrently  with  the  duck  season. 

(7)  -me  Central  Flyway  portion  consists  of:  Colorado  and  Wyoming  —  the  area  lyiro  east 
SfJT'^  °^''i"^'f^  °''^''^''  »Ofe>-"9  -  the  area  fying  east  of  Hill,  Chouteau,  Cascade, 
^;!t'  T'^^^  t'^^",',^'  ^^S^Mtexioo  -  the  area  lying  east  of  the  Continental  Divid4 
but  outside  the  Jicarilla  Apache  Indian  Reservation.  " 
States  are  in  the  Pacific  Flyway. 

(B)  In  Nebraska,  the  rail  limits  are  10  daily  and  20  in  possession. 
(9)   In  South  Dakota,  the   snipe  limits  are  5  daily  and  15  in  possession. 

In  Alabama,  the  rail  limits  are  15  daily  and  15  in  possession. 
In  New  Mexico,  t.he  rail  limits  ore  10  daily  and  10  in  possession. 
In  Arizona,  Ashurst  Lake  in  Unit  5B  is  closed  to  common  snipe  hunting. 
tteck  State  regolations  for  shooting  hours  restrictions. 


The  remaining  portions  of  these 


(10) 

(U) 

(12) 
(13) 


3.  Saction  20.105  is  amended  to  read  as  follows: 

20.105  Seasor.s.  lifitSf  and  sftootiro  hours  for  waterfowl,  coots,  and 
qalllnul««. 

SiArJecC  to  tfte  applicable  provisions  of  the  preceding  secticns  of 
this  part,  the  areas  open  to  hurting,  the  respective  ccen  seasons  (dates 
inclusive) ,  the  shooting  and  hawking  hcurs,  and  the  daily  bag  and 
possess  ion  1  ijm  ts  en  the  species  designated  in  th  is  sect  ion  are 
prescriised  as  follas; 

(a)         V-at^rfowl.     coots     and    aallL-^'jle?     In  ,  Atlai^tic, Hississi,H;i, 

;:qiti:al.  aft^  f^ific  Fl,-v.-^ys . 

The  Atlar.tic  Flj-w^y  ir.:;l-Jd6i  Corjiecticjt,  Dela'-.-^re ,  Florida,  Georgia, 
Maine,  Har-yland,  Hasiachusetts,  llew  Ha'-psh.ire,  Lew  Jersey,  :Jew  York, 
Worth  Carolina,  Pemsylvania,  Phode  Island,  South  Carolina,  VeBaont, 
Virginia  and  West  Virginia. 

FlyyyYW^^  pestrirtions. 

Shooting  (inclujlj-ig  hai^dng)  hours:  ftinrise  to  sunset  daily  except  as 
otheivlse  restricted— <5»ck  State  regulations. 


Hov.  24nTan.  12. 
Dec.  2-Jan.  20. 


areas    of    ti^e    Flyway    ere    closed    to    canvasbac< 


Canvasbac>:s    •    Al : 
hunting. 

Black  ducks  —  i.hen  the  black  dack  is  permitted  in  the  daily  bag,   it 
is  part  of  the  dail/  and  possession  lints  for  duc:ks. 

Hooded  nengansers  —  In  all  States  no  more  than  1  hooded  merganser  r^y 
be  taken  daily  ncr  more  than  2  hooded  inergjinsers  nay  be  possessed. 

ace:  STATE  KCUIATICXIS  FCB  ADOinO»lPI,  RESTOICTiaS  «m  DFUIIEATTCWS  CF 
GFOGI>t,miCkl.  ARE^5.  SPECIAL  PESTRICTIMIS  KAY  APPLY  CW  TEDEPM.  Ar:D  STA^TZ 
P.'BLIC  HCHTniG  AFXAS  W.Tl  FEIEEAL  H.'DIAN  RESER'.'ATIO^:S - 


The  season  dates   Cor  mergansers  and  coots  art  the  i 
ducks  in  the  follewing  tables: 


!  as  those   for 


Bag     Possession 


Connecticut 
Oicks: 
north  ?.one  ,  - ; 

Black.  Ducks 

Ducks 

South  tOTie  (l! 
black  Ducl'is 
Ducks 

Sea  ducks  (3) (5) (6) (7) 

Itergansera 

Coots 

Ga  1 1  inul  es/Moorhens '  ■; ; 


Snow  (including  blue): 
North  Zone 
South  Zone 


Nov.  23-Dec.  1"'. 
Oct.  15-Oct.  19  i, 
ito-.*.  23-Dec.  1?. 

Dec.  lO-Jan.  v. 
Oct.  15  (. 
Dec.  10-Jan.  7. 
Oct.  1-Jan.  14. 
Same  as  for  ducks. 
Sane  as  for  ducks. 
"  Sept.  l-Nov.  9. 


Oct.  IS-Jan.  12. 

Oct.  15-Oct.  22  L 

i;av.  15-Jan.  15. 

Jan.  16-Feb.  4. 

Oct.  15-aan.  12. 

Oct.  15-Oct.  22  £ 

Nov.  ll-J«n.  31. 


ISO)        30(8) 


Ducks: 


Black  Ducks 

llov.  23-Itov.  26  t 

Dec.  19-aan.  7. 

Ducks 

Oct.  31-**OV.  5  i. 

NW.  23^Iov.  26  b 

Dec.  19nJan.  7. 

Sea  octal  (3)  (5)  (6)  (7) 

Sept.  24-Jan.  7. 

Hergansers 

Same  as  for  ducks 

Coots 

Same  as  for  ducks 

Gal  1  inoles./Moorhens  ( 4 ) 

Sept.  1-Mcw.  9. 

Canada 

Oct.  31-Mov.  5. 

Noc.  22-Jan.  14. 

Snow  (including  bltie) : 
Bjatey  Hook  Hatlonal 

Wildlife  Refuge 
Statewide 


rificijs 

Ducks 


Coots 

Gal 1 inules/Hoorhers ( 4 ) 


^egjsU 
Ducks 

sea  ducks(3) [5) (6) (7) 

Mergar^ers 

Coots 

Gallinul es/Moorhens (4) 


Brant 

mine 

llorth  Zone  (Wildlife 

Management  lYiits  1-5) 
Djcks 

south  Zone  (Wildlife 
Managanent  Units  6-8) 

Ducks 

Sea  ducks(3) (5) (6) (~) 

Mergansers 

Coots 

Gallinules,'Koorhens  [4 ) 
Geese; 

Canada 

Snow  (includir»g  blue) 


Kacyland 
Ducks: 
Black  Ducks 


Oct.    17-Oct.   29(9}    t 
Oct.    17-Oct.   29(9). 
Oct.   31^*3V.    5  & 
IJov.   7-Hcv.    18  & 
Nov.  22-Jan.  31. 
Dae.  2-Jan.  20. 


llov.    23-Hov.    27  & 
Dec.   15-Jan.  8. 
Sane  as  for  ducks. 
Sept.   l-Itov.   s. 
Closed. 


llov.  4-lJov.  7  i 

Dec.  4-Jan.  8. 

l.ov.  24-Jar.  8. 

Same  as  for  duc'o. 

Sane  as  for  ducks. 

Nov.  24-i;ov.  27  & 

Dec.  14-Jan.  8. 


Closed. 
Closed. 


Oct.  10-Oct.  22  i 
Db;.  1-Dec.  IT. 
Oct.  10-Jan.  20. 
Sane  as  for  ducks. 
Same  as  for  duc>'.s. 
Sept.  1-No/.  9. 

Oct.  1-Dec.  9. 
Oct.  1-DBC.  29. 
Oct.  1-IIw.  19. 


Nov.  23-ftov.  25  & 
Dec.  14^an.  7. 
Oct.  7-Oct.  6  & 
Hov.  23-No'^.  25  & 
Dec.  14-Jan.  7. 
Oct.  6-Jan.  20. 
Same  as  far  ducks. 
Sa.'ae  as  for  ducks. 


15(8)   30(8) 


I5i;a)   30(8) 


70 


Gal 1 lnules/Hoorh«ns ( 4 } 

Snow  (ijncluduig  blue) 
Brant 


Mas8achus^tty 
Oudcs: 

Mwtam  (Berkshire) 
Zcne  (1) 

central  lorn  (1) 


Clceed. 

Mow.    U-Not  25. 
Dae.   e-Jan.   21. 
Oct.    25-Nov.   25  £ 
Oac.   5-Jan.   31. 
Nov.    23-Nciv.    25  & 
Dec.   B-Jan.    20. 


■»   (1) 
I  aic*«(3)  (5)  (6)  (7) 


CDOt» 

GalllTnles/>kxirtiens  (■; ) 
Coeaa: 
Canada; 

Western   (Berkshir*) 
Zone  (1) 

Central  Zone  (1) 

CDastal  Zone  (l) 

Snow  (including  blue) : 
HBstttrn  (Berkshire) 
Zone  (1) 

CantnO.  Zone  <l) 

Cbastal  Zone  (1) 

Brant  1 

Inland  L  Central  Zone 
coastAl  Zone 

Nw  Kaitpshirg 

Inland  Zcne  (1) 


Oct.   14-Nct/.   12. 
Oct.   17-Oct.  29  t 
Dec.   10-Dec.  26. 
Hov.   21-Nov.    26  k 
Dec.   ICKfan.   2. 
Oct.   1-Jan.   14. 
Sane  as  for  ducks. 
Saae  as  for  ducks. 
aoeed. 


Oct.  14-fiov.  26  & 

Dec.  e-Jan.   2. 

Oct.  17-tJov.  26  & 

Dec.  10-Jan.  7. 

Oct.  14-Oct.  22  h 

Nov.  21-Jan.  20. 

Jan.  21-Feb.  5. 


Oct.    14-Now.    26  U 
Dec.   8-Jan.    2. 
Oct.    17-Ncw.   26  fc 
Dec.   10-Jan.   7. 
Oct.    14-Oct.   22  ft 
MOV.    21^an.   20. 

aosed. 

Nov.   21-aan.   9. 


coastal  Zcne  (1) 


Pintail  (Statavlde) 
sea  ducks(3)t5)(6)(7) 
MerTMT— rs 

Coots 

Gall  irules/ttoortiena  ( 4 ) 
Geese: 
Canada: 
Inland  Zcne 
Coastal  Zone 
Snow  (including  blue): 
Irdand  Zone 
Coastal  Zona 

I -land  Zone 
Coastal  Zone 

New  Jersr,' 
Ducks 
North  Zona  (1) 


Oct.  12-Oct.  30  fc 
Nov.  2'1-Dec.  4. 

Oct.  I5-0ct.  23  i. 
Nov.  24-Dec.  14. 

Closed. 

Sept.  15-Dec.  30. 
Sanie  as  for  ducks. 
Sane  as  for  ducks. 
Closed. 


Oct.  8-Dec.   16. 
Oct.   23-Oec.   31. 


Oct.   a-tlov.    26. 
Oct.    30-Dec.    18. 


3(21 

6(21 

3(21 

8(21 

3(21 

«(21 

6!2) 
6(2) 


South  Zcna  (1) 

Coastal  Zone  (1) 

Seaduck»(3)C5)(6)(7) 

Mergansers 

Coots 

Gal  1  inules,.Ttoorhens  [  4 ) 
Ceese: 
Car.ada: 
North  Zone  (1) 

South  Zone  (1) 

Coastal  Zcne  (1) 

Sncv  (Including  blue): 
North  Zone  (l) 

South  Zone  (1) 

Coastal  Zone  (1) 
Brant: 
North  Zone  (1) 

South  Zone  (1) 

coastal  Zone  (1) 


t<^  York 

Uirq  Island  Zone: 
Ducks 

Sea  ducks(3){5)(6)(7) 
Margansers 

Coots 
Gaese: 

Canada 

Snow  (including  blue) 
Brant 
Ia)ce  Ouuiplain  Zone: 
Ducks 

Heigansers 
Coots 

Gal  1  inul  es/Hoort-^ns  ( ■; ) 
Geese: 

Canada 

Stvm  (including  blue) 

Northeastern  Za-ie  [I): 
[ucks 

Hetgansars 
Coots 

Cal  1  iniiles/M3orhans  ( 4  ] 
Geese: 

Canada 

Snow  (Including  blue) 
Brant 
Southeastern  Zone   ( l) : 
Ducks 

Mergansers 
coots 

Ga  1 1  inules/Itoorhens  [ -i ) 
Geese: 
Canada 

Sncw  (including  blue) 


Oct. 

22-Oct. 

29  i 

Nov. 

24-Dec. 

15. 

Oct. 

29-lJov. 

5  k 

Dae. 

17^an. 

Oct. 

1-Jan. 

15. 

Sane 

as  for  ducks 

Same 

as  for  ducks 

Closed. 

Oct. 

17-Ncw. 

12  fc 

Nov. 

24-Jan. 

25. 

Oct. 

22-Ncv. 

12  & 

Nov. 

24^an. 

30. 

Oct. 

17-D6C. 

3  t 

Dec. 

17^an. 

27. 

Oct. 

n-Nov. 

12  & 

Nov. 

24-Jan. 

25. 

Oct. 

22^Jcv. 

12  & 

Nov. 

24^an. 

30. 

Oct. 

17-Jan. 

14. 

Oct. 

17-Nov. 

12  4 

Nov. 

24-Dec. 

16 

Oct. 

22-Nov. 

12  & 

Nov. 

24-Dec. 

21. 

Oct. 

29-Nw. 

25  k 

Dec. 

n^an. 

7. 

3(21 
3(21 


6(21 
6(21 


Nov.  ^8-^tov.  27  k 

Dae.  20-Jan.  8. 
Sept.  24-Jan.  8. 
Same  as  for  ducks. 
Same  as  for  ducks. 
Nov.  3-Jan.  31. 


ftov.  20<ran.  B. 

Oct.   8-Oct.   23  & 
Nov.    24-Dbc.    7. 

Same  as  for  ducks. 
Same  as  for  ducks. 
Sept.   1-Nov.  9. 
Oct.  a-Dec.   16. 


Oct.    e-Ncv.    26. 

Oct.  B-Oct.  30  k 
Nov.  24-Nov.  30. 
Same  as  for  ducks. 
Same  as  for  ducks. 
Sept.  l-Hov.  9. 

Oct.  8-Oct.  15. 

art.  16^an.  5. 

Oct.  e-Jan.  5. 

Oct.  8-«OV.  26. 

Oct.  12-Oct.  16  k 
Nov.  le-Dec.  12. 
Same  as  for  ducks. 
Sane  as  for  ducks. 
S«pt.  1-Nov.  9. 

Oct.  12-Oct.  15. 
Oct.  16T3an.  9. 
Oct.  12-Jan.  9. 


Brant 
Mestam  Zona  (1} : 

Ducks 


k. 


Canada 

Snow  (Ircludinq  blue) 


Saa  duclcs(3)(5)(6)(7) 
Mergansers 

OOOtB 

Oammt 

Last  of  1-^5 
W«st  of  1-45 
Snow  ( L-x^ludliK)  bl'sie) 
Bi-ant 


Tundra  wwan 


Perfwylvarlii 
Qjcks; 
North  Zone  [IJ 

Pintails 

Blade  Ducks 

Ducka 
South  Zone  (1) 

Pintails 

Black  Ducks 

DjOcs 

NorChwaat  Zone   C) 

Puitails 

Black  Ducks 

CXjcKs 
La*ce  Erie  Zone  (!) 

Pintails 

Black  Ducks 

Djcks 
HetgansATS 
coots 
Gail  1  Irules/Hsottiens  ( 4 ) 

North  Zarm  (1) 
South  Zone  (1) 
tlortlwest  Zcned) 
LAke  Erie  Zcna(l} 

Southeastern  Zcned) 

Snow    ,:.-^;.-iLi_-t5  t:-e) 
ficant 


OBCto 


sea  dudcsn]  (5)  (6)  [7} 

Herganaers 

OOOCS 

Ga  U  inu  1  es/Moortiens  [  •; ) 


Oct.    12H40V.    30. 

Oct.  21-fIOV.  U  i 
Dec.  26-Jan.  1. 
SMDe  aa  for  ducv^. 
Sane  as  for  Axzifs 
Sept.  1-HCTw.  9. 
Oct.  16-Nc^-.  2-.  i 
Dec.   3-Jan.   25. 


Oct.   16-Dec.   4. 


Oct.    13-Oct.    15  C 
Nov.    24'Now.    26  & 
Dec.   13-Jan.   15. 
Oct.   n-Jan.   14. 

Same  as  for  ducks. 
Sane  as  for  ducks. 
Sept.   3-Nov.   11. 

Jan.  21-Jan.   31. 

Cloead. 

Nov.  J-Jan.   31. 

Oct.  12-Oct.   15  i 

Nov.  24-M3'.    26  i 

Dec.  16-van,   ^. 

Hcv.  3-Jan.   31. 


Closed. 

Oct.    31-tlOV.  12. 

Oct.    1&-NCV.  12. 

Closed. 

Dec.    3-DBC.    17. 

Oct.    17-Oct.  22  t 

Nov.    24-CBC.  17. 


oefe.  ai-«ov.  19. 

Closed. 

Nov.  12-Nov.  2fi. 
Oct.  28-Ncv.  26. 
SaiM  as  for  ducks. 

Santa  as  for  ducks. 
Sept.    i-«OV.   9. 

Oct.  5-DBC.    13. 

Oct.  17-D9C.   24. 

Oct.  5-Oac.  13. 

Oct.  5-Osc.   13. 

Oct.  17-Jan.   14. 


Oct.    17-Dec.    5. 


Oct.   7-Oct.    9  b 

New.  23-Nov.  27  ( 
Dec.  l''-Jar. .  "  . 
Oct.  7-Jan.  20. 
Sane  as  for  ^Jucks. 
Same  as  for  ducks. 
Sept.  13-tiw.   20. 


3(2) (10)6(2) (iO) 


15(8)        30(8) 


Snow  (including  blue] 
Brant 

South  Carolina 
Ducks  (12) 

Saa  ducks(3)(5)(6)(7) 

Mergansers 

Coots 

Gal  1  irul  es/Mooitwns  ( 4 } 


Dec.  2-Cta\.  20. 


Nov.    19-»tov.    26  fc 
Dec.   17-Jan.  7. 
Oct.    6-Jan.    20. 
Sane  as  for  ducks. 
Same  as  for  ducks. 
Sepc.   3-Ncv.   11. 

Canada  doeed. 

Sncw  (including  blue)  Nov.   l9-Nov.  26  t 

Dec.  17-Jan.  7. 

Brant  Nov.    19-Nov.  26  & 

De=.  17-oan.  7. 


lake  Chanplaln  Zcne(l) 

Oct.  8-Oct.   23  & 

1 

2 

Nov.    24-Dec.   7. 

Interior  Vernont  Zone(l) 

Oct.   8-Oct.    30  (. 

4 

8 

Nov.   24-«ov.    30. 

Sea  OudwO) 

Oct.   6-Jan.   20. 

Menjansers 

Sane  as  for  ducks 

4 

Coots 

Sob  as  f  or  ducte 

or-y  bv 

permit  : 

GalUnules  •Moornens(4) 

Sept.  24-Oec.  2. 

1  swan 

per  season 

Canada 

SrK3w    .„.^uding  blue) 

Oct.   8-Dec.   16 

Brant 

Oct.  6-tfcv.  26. 

Virginia 

1 

2 

Ducks 

Oct.   12-Oct.  15  6 

3(2) 

6(2) 

Nov.   24-HoV.   26  « 
Dac.   16-Jan.  7. 

Sea  d'j:kst3){5)(6)(7) 

Oct.  6-Jan.  20. 

1 

2 

Mergansers 

Sane  as  for  ducks 

Coots 

Same  as  for  ducks 

3(2) 

6(2) 

Ga  ;  1  inul  es,  "MocrTie-is ;  ■; ) 
Canada: 

Si-ae  as  for  ducks 

1 

2 

Back  Bay  Ar6a(13i 

Jan.  20-Jan.  21  t 

3(2) 

6(2) 

Jan.  23-Jan.   31. 

RetBinder  of  State 

Nov.    21-Hw.   26  & 
NOV.    28-Dbc.    3  i 

1 

2 

Dec.   S-Jan.   31. 

3(2) 

6(2) 

Snow  (LTcl'jding  blue)  (14 

Nov.    Utov.    5  4 

5 

10 

Nov.    7-Nov.    12  & 

15 

30 

Nov.   14-Jan.   31. 

15(9) 

30(8) 

Brant 

Nov.   24-Nov.    26  t, 
NOV.  28-Dec.   3  t 

Dec.  5-Jan.  14. 

Tundra  Swan 

Nov.    1-Nov.    5  & 
Nov.    7-Hov.    12  & 
Nov.  14-Jan.  31. 

Ducks: 

Allegherry  Mountain  L"pland 

2ona    (Zone   2)     (1)  Oct.  6-Oct.    15   1 

Oct.  29-liW.    19. 
ftsMi.'iier  of  State 

\ZcnB  :);i;  Oct.  8-Oct.  15  & 

Dec.  I"'-Ja.n.   7. 

ii".  ILnules-'^tocrhens  4,  SaTW  as  for  ducks 

Marganeera  Sanw  as  for  ducks. 

Coota  Sane  as  tor  d.i^.s. 


15(8)        30(8) 


3(2) (10)6(2) (10) 


15(8)        30(8) 


ty  permit  only, 
1  suan  per  season 


3(2) 
15(8) 


6(2) 
30(B) 


15(S)        30(8] 


UlA^wny  Hounuin  lv^a^I 

ZCf»  (2one  2)    (1)  Oct.  1-Hov.   19  i 

Jan.  2-Jan.  20. 
r  of  State 

[Zcm  1)  (1)  Oct.  i-oct.  15  k 

Nov.  28-Jan.  20. 


Srau  (including  blue) 
Brvit 
AIlec^Mry  Hountaln  Upland 

Zone  tZone  2]  Oct.  29-iiCN.   19. 

Rmalnder  of  State 

(Zcm  I)  Dbc.  17^an.  7. 


1  to  Guwasbdck  hunting. 


Note:     All  areas  of  viita  Tlywxy  art 

(li  Described  in  tl-js  Septarber  16.  1988.  Fedey^  Rgnster  153  FH 
3603))  artVcr  tJie  State  Regulations. 

(2J  The  dally  bag  limit  lb  3  ard  nay  include  no  mare  than  3  mllartls 
of  tAilch  only  l  may  be  a  nen.  1  pintail.  1  black  tkjck,  1  mettled  duck,  2 
w»d  ducks,  2  redneads  and  l  fulvisus  tree  ducX.  Vrm  possession  luut  Is 
tMioe  Uw  daily  bag  lurit. 

(3>      Shooting  hours   for  Sea  Pucka  Is  cr»-half  hour  before  sunrise  to 

Shooting  hcurs   for  Gal  1  inules/HOorhens   i»  one-half  hour  before 


(4) 


for  taking  scoter,  eider,  and  oldscL.a«  ducks  is 
prescribed  during  the  period  becueen  Septentoer  15,  1988,  ard  January  2C. 
1999,  In  all  cosBtal  wters  and  ail  vBters  of  rivers  arri  streams  seaward 
froi  the  Clrst  UFStream  bridge  in  Kame,  New  Harpahire,  ! :iBsa<:iiiJsetts . 
Rhode  Island,  Comecticut  and  New  Vork;  in  any  waters  of  tne  Atlantic 
Ocean  and,  in  addition,  in  any  tidal  waters  of  any  bay  which  are 
Mparvted  by  at  least  cne  rr>ile  of  open  vatar  fron  arii'  short,  island,  and 
— srgant  vsgetaciian  in  Hew  Jerse>-,  Soutn  Carolina,  arid  Gecrgia:  aM  ir, 
any  w>t*ra  of  t.'ie  Atlantic  Ocean  ani-'or  in  any  tijdl  waters  of  any  bay 
tAildi  an  separated  by  at  least  SCO  yards  of  c|Kn  water  frcir.  any  shore, 
island,  and  emergent  veget.!tLon  in  Delaware,  Karyland,  Nort-*!  Carolina, 
and  Virginia;  and  provided  that  any  sucJi  areas  have  been  described, 
delineated,  and  deeigrutad  as  special  sea  duck  hunting  ar^s  under  trie 
hunting  rec^ilations  aOcptvi  by  the  re^wctive  States.  In  all  ot.'ier 
areae  of  thasa  States  and  in  all  other  States  in  the  Atlantic  FZyway, 
a«a  AnAa  Buy  be  taken  only  during  the  regular  cpen  seaeon  for  ducks  am 
thay  nist  be  includad  in  the  regular  duck  season  oonv-entional  or  point- 
KV»t<Bi  dAily  bAg  ani  poscossion  1  >miti:. 

(«)  Tlie  daily  b*3  lunit  is  7  ar\i  possession  IiiT.it  is  14,  singly  or  in 
the  aT^ragace  of  these  species.  Uithin  the  special  sea  diick  araas, 
during  V^  regular  duck  season  Ln  the  Atlantic  Flyway,  States  nay  set, 
in  addition  to  the  regular  liirits,  a  daily  bag  lijelt  of  7  and  a 
posaessicn  linit  of  14  scoter,  eider,  and  oldsqudw  ducks,  singly  or  in 
the  aggregate  of  these  •pecias. 

(7)  Notwithstanding  the  ptxT^isicns  of  this  Part  20  the  shooting  of 
crippled  wterfowl  fran  a  motorboat  aider  power  will  be  permitted  in 
f-Iaine.  Massachusetts,  New  KarpsJiire.  Rhode  laland,  Comecticut,  New 
York,  Delaware,  Virginia  and  Maryland  in  those  areas  described, 
delineated,  and  designated  in  Vreir  respective  huntuq  regulations  as 
being  open  to  sea  duck  hunting. 

(8)  Bag  and  poeoession  lioits  given  for  ocmcn  Moorhens  and  purple 
gallinules,  are  singly  or  in  the  aggregate  of  the  two  species.  In 
Florida,  the  g^llinule  season  applies  to  Che  ooonon  gallixiila  only. 
Thare  is  no  open  season  on  the  purple  gallinule  in  Florida. 

(9)  In  i^aware.  daring  October  17  through  octctoer  29  at^  t4oveBber  7 
throjgh  Hcru<aiber  18,  the  enow  gooee  season  is  limted  to  the  area 
baindod  an  the  north  by  Delaware  ftxite  6,  on  the  wcbt  by  Culaware  Route 
4,  on  tlM  Bojth  fcy  the  Laipslc  River  and  on  tlie  east  b^-  the  Delauare 
bay.  HLint.ing  will  only  be  allowad  under  penuts  issued  by  the  Delaware 
Division  of  Fish  and  Uildltfe  or  the  Itefuge  Hanager  of  Bontoay  Hook 
National  WUdlife  ttefuge. 

(10)  Ho  Special  dally  bag  and  possession  liAit  restrictions  apply  to 
wood  ducks  in  Worth  Carolina  during  cctober  is-Ccteber  15,  aixl  in 
Virginia  during  October  12-October  1^. 


{11}  Only  In  waters  east  of  U.S.  Highway  17,  except  Oarituck  Sound 
north  of  U.S.  Hi^iway  XSe. 

(12)  In  South  Carslina,  see  State  regulations  for  further 
restrictions  on  black  ducks  and  eotrled  ducks.  Cn  DBoeiA»r  25  and 
Jaiuaxy  1  there  will  be  no  Sunday  hunting  in  Georgetown  County  or 
Charleston  county  fron  the  Georgetown  County  line  (South  Santee  Riveri 
to  the  vtando  Rivu:  east  of  US  Hic^way  17.  The  shooting  hours  in  this 
area  will  be  sunrsie  to  12:00  noon  daily  except  on  K^T/Ester  16  and 
Jarpjary  7  when  shooting  hours  will  be  sunrise  to  sunset.  During  the 
period  Decentoor  17  to  January  7,  shooting  hours  are  sunrise  to  12:00 
TKXsn  daily  on  all  lands  and  waters  of  that  porticn  of  lake  Harion  and 
Sa.itee  Swajip  west  of  tne  Interstate  55  bridge  upetreasn  to  the  confluence 
of  the  Mateiee  and  Congaree  Rivers.  T^ie  affected  area  being  further 
described  as  all  lands  west  of  l-^b  within  or  »d;i»cent  to  I^ke  Karion 
which  IS  owned  by  Santee  Cocper  or  the  St^te  of  South  Carolina  in  the 
counties  of  Ciarendcn,  Suinter,  Crang^xirg,  and  aihsun.  1^.18  reg'ilation 
shall  apply  to  all  lard  in  the  area  descxiiaed  aix^-e  whether  sjiti  Ian:* 
shail  be  exposed  or  mandated.  rXiring  the  Ntj.-errfcer  season  and  o" 
January  7,   shooting  hours  in  the  area  will  be  sunrise  to  sunset. 

(13)  Only  in  waters  east  of  U.S.  Hi^^iway  17,  north  of  Charleston,  ar^i 
east  of  the  old  Seaboard  Railroad  bed  south  of  Oiarlestcr. 

(U)  In  Virginia,  the  Back  Bay  Area  is  defined  for  Canada  geese  as 
those  porticns  of  the  cities  of  Virginia  Beach  and  Qiesapeake  lying  east 
of  U.S.  Highway  17  and  Interstate  M.  Canada  geese  nay  only  be  taken  on 
the  waters  of  Back  Bay,  Novenber  26-2S  and  Desoiber  IT-Janaary  18. 

(15)  In  Virginia,  the  gagk  gay  Area  is  defined  for  snow  (incliKing 
blue)  geese  as  the  waters  of  Back  Bay  and  its  tributaries  and  t.he 
narahes  adjacent  thereto,  and  or.  the  land  and  carsnes  between  Back  Bay 
and  the  Atlantic  Ocean  Cron  Sandbridae  to  the  Nort.^  Carolina  lirie,  aj^ 
on  and  along  the  shore  of  North  landing  River  a.id  t.*«  marshes  adjacent 
Uiereto,  aid  on  and  along  t.^  shores  of  Lake  Tecjcse,*!  and  Red  King  lake 
and  the  narshes  ad^;;acer.t  thereto. 

(16)  East  of  intraooastal  Waterway  m  Chatham,  Brj-an.  Libertj-, 
Mcintosh.  Glynn  and  Canden  Counties.  Georgia. 

(17)  In  Qrawford,  Erie,  Mercer  and  B-tler  Counties,  Pennsi'lvania  tr^ 
Canada  gooee  daily  bag  lunit  is  2  and  4  in  posses&ion. 

ressissippi  n.iv-»v 

The  Mississippi  Flyway  includes  Alaba-na,  Arkansas,  lllinais,  India-,a, 
Iowa,  KentucJy,  Lcxiisiana,  Michigan.  Krnesota,  Kississippi,  Kisscuri, 
Ohio,  Tennessee  and  Hlsconsin. 

Flywaywlde  Reatrictior? 

Shooting  hcurs:  Sunrise  to  sunset  daily  except  as  o:Lr,er.ise  noted — 
Cieck  State  reg-olaticfis  for  furt.'Ter  restrictior£. 

Canvasbacks  -  Al  1  areas  cf  the  Flyvay  are  c :  osed  to  canvasbac:'; 
hunting. 

Bag  Uirita  -  The  daily  bag  limt  of  dicks  is  3.  and  tay  include  no 
■care  than  2  lullards  {no  more  ttvm  1  of  vtiich  may  be  a  fenale) ,  1  black 
duck,  1  pintail,  2  vraod  diicto,  and  I  redhead,  ■:^,e  possession  limt  is 
twice  the  daily  bog  luiilt. 

OffiCK  STATE  RBGLTATICKS  PDR  ATOrnCKWL.  RESTBICTICKS  AND  DEXU.TATTCKS  C? 
CJOayU^MICAl,  AREAS.      SFECIAL  RESIRICTICKS  KAY  APPLV  OI  FEOGIAL  AVD  STA~ 

R"Bl:c  mT-TUJC  areas  wo  fiheral  2cian  reseit-'aticss. 


The  seascn  dates   for  mergansers  and  coots  are  the  i 
ducka  in  the  following  tables. 


L-e  as  t.-.cise  for 


Alabaiw 

Ducks: 
North  Zone   (1) 
South  Zone  (1) 


Season  Cates 


Dec.  10-J^OT.  8. 
Nov.   17-«ov.  21  t 
Dec.   15-Jan.  6. 


Coots 

Same  as  for  ducks 

15 

30 

RejTdinder  of  Oiio 

Oa 1 1 inulas/Moorhana [ 4 ) 

Nov.    12-Jan.    20. 

15(5) 

15(5) 

River  Zone 

Nov.   12-Jan.  20. 

Q«ese: 

Nov.    23-Jan.    31. 

5 

5 

Other  Gaese: 

Limits  include  no  more  than: 

Horth  zoned) 

Oct.    14-Oc±.   16  & 

Canada  or  white- f rented 

2 

4 

Nov.  4-Jan.  9. 

Snow  (including  blue) 

South  zoned) 

Oct.   22HDct.   30  t 

and  brant 

5 

5 

Olio  River  Zone(l) 

Nov.   19-Jan.   18. 
Nov.   12-aan.  20. 

s 

K^w^sa 

Limits  include  no  nore 

• 

Ducks 

Nov.   26-Dec.    18  t 

3 

6 

than: 

Dsc.  26-Jan.   1. 

White- fronted 

2 

jj. 

coots 

Sane  as  for  ducks 

15 

30 

Snow   (including  blue) 

9 

Gail  inulaa/nxittiens  ( 4 ) 

S^3t.    1-Nov.   9. 

15(5) 

30(5) 

and  brant 

5 

Gmae: 

5 

10 

ag 

Canada 

Jan.   14^an.  29. 

1 

2 

loa 

S* 

ftilt*-frant«d 

New.    26-Jan.    29. 

2 

4 

Ducks: 

3 

3 

Snow  (including  blue) 

North  Zonefl) 

Oct.   B-Oct.  9  S 

and  brant 

Nov-   26-Jan.   29. 

5 

10 

South  Zoned) 

Oct.    22-Nov.    18. 
Oct.    22-Oct.   28  & 

i 

lUincis: 

Qucka: 

3 

fi 

Coots 

Nov.    5-Nov.    27. 
Saine  as  for  ducks 

15 

North  Zona  (1) 

Oct.    29-«ov.    27. 

Geese: 

5 

en 

CO 

Osntral  Zone  (l) 

Nov.   5-Dec.  4. 

Canada: 

^ 

South  Zcr*  <l) 

Nov.   11-Dec.   10. 

Southwest  Zone   (1) 

Oct.    15-No^.   28. 

Coots 

Same  as  for  ducks 

15 

30 

Remainder  of  State 

Oct.    1-Nov.    14- 

z 

GeMa(2)(3}: 

5 

10 

Other  geese: 

o 

north  Zon«(l): 

southwest  Zone  (1) 

Oct.   15-Dec.   23. 

f^ 

Tri-county  Zone[l) 
Rejwlnder  of 

Nov.    5-Dbc.    24. 

2 

4 

Ranainder  of  State 
Limits  include  no  more 

Oct.   1-Oec.  9. 

s 

Hort.h  Zcne 

Oct.   29-Dec.    17. 

2 

4 

than: 

Oertrol  Zona  (1) ! 
Tri-Cnunty  2cne[l) 
ReiwLTier  Of 

Nov.   5-Dbc.   24. 

1 

4 

White- fronted 
Snow  (including  blue) 
and  brant 

2 
5 

1 

Central  Zone 

Nov.    5-DSC.    24. 

2 

4 

South  Zone    [ 1) : 

Kentucky 

Southam  Illinois  Quota 

Duds 

Nov.    24-Nov.   27  & 

i 

Zone   (Aleocander,  Jackson, 

Dec.   10-Jan.  4. 

3 

1 

Union,  and  Willianscfi 

Pintells 

Nov.    24-Kov.   27. 

1 

Ctxintles) 

Nov.    21-Jan.   9. 

2 

4 

Coots 

Sans  as  for  ducks 

15 

Rend  Lake  Quota  Zone 

Qallinules/Hoorhens  (4 ) 

Nov.  24-Jan.  20. 

15(5) 

03 

(Franklin  ard  Jef 

'erson 

Geeae(2]: 

5 
2 

45 

Counties) 

Nov.   21-vTan.  9. 

2 

4 

Canada: 

f^Dairder  of 

Western  Zone  d)(3) 

Dec.    lO-Jan.   28. 

South  Zone 

Nov.  21^an.  9. 

2 

4 

Remainder  of  State 

Nov.   24-Jan.    31. 

3^ 

Limits  includs  no  nore 

than: 

Other  geese 

Nov.    24-Jan.   28. 

&* 

Canada 

2 

3 

Limits  include  no  mare 

" 

White- fronted 
Snow   [including  blue 
and  brant 

2 
5 

4 
10 

than: 
White- fronted 
Snow   (including  blue 
and  brant 

2 
5 

;niiana 
Ducks: 

3 

6 

i 

Morth  Zone  (l) 
South  Zone  (l) 

Oct.    14-Oct.    16  i 
Nov.   4-Nov,    30. 
Oct.    22-Oct.    24  t 

East  Zone  (1) 

Nov.    19-ilOV.   27  & 
Dec.    19-Jan.    8. 

3 

X 

Ohio  River  Zone   (l) 
Coots 

Nov.   19-Dec.   15. 
Nov.    24-Nov.    27  & 
Dec.    10-Jan.    4. 
Sane  as  for  ducks 

15 

30 

West  Zone  (1) 

Coots 

Gall inules/Itoorhens ; 4 ) 

Nov.    19-Dec.   4  & 
Dec.    26-Jan.    8. 
Sa,-ne  as  for  ducks 
Nov.   19-Jan.   20. 

15 

15(5) 

re* 

09 

GP 

a 

Gsllliules/Hoorhsns  (4 ) 
Oseas: 

Sept.   1-Nov.  9. 

15(5! 

5 

30(5) 
10 

Gaese: 

Canada 

Closed. 

- 

a 

It 

1 

03 

CBnada(3): 

^kxrth  Zone   (1) 

SoutJ-.  ZariB    ' ; )  : 
Fosey  Coiinty    (3) 
Reirainder  of 
South  Zens 

Chio  River  Zane(l): 

Oct.    14-Oct.    16  b 
Nov.  4-Jan.  9. 

Dec.   13-Jan.   31. 

Oct.   22-Oct.   30  It 
Nov.    19<an.    18. 

2 

4 

Other  Geese: 

East  ZOTed)                        ffcw.   19^an.   27. 
West  Zone   (1)                      Hov.   19-Dec.   7  6 
Dec.    26-F^.    14. 
Limits  include  no  more 
than: 

White- fronted 
Snow  (including  blue) 
and  brant 

5 

5 

Poeey  County 

Dec.   13-^Jan.  31. 

* 

w 

20 

21 

i 

10 

4 


30 

30(S) 
10 


Michigan 
OucJm: 

North  Zcna  (1) 
Hiddla  Zona  (1) 
South  Zone  (1) 

Coots 

G« 1 1 inulefi/MDOrhens C 4 ) 

Geese: 

Canadd(3): 
North  Zona  (1): 
si^»rlor  Countiea 
Gooee  Ibnacrenent 
Area  (1) 
RaulnSar  of 
North  Zone 
Middle  Zone  (Ij 
South  Zona  (1) : 
Allagan  Oounty 
Gooaa  Hanagaient 
Ar«a(l) 
nmlaaijan  UBstabater 
Gocoa  Managenierit 
Area  (i) 

Saginaw  Cour.ty 
Gooae  Hanagenant 
Area  (1) 

Fish  foljTt  Gooee 

:  Area(l) 


Oct.  8-tfav.  6. 
Oct.  8-Nav.  6. 

Oct.  15-NOV.  10  i 
Nov.  25-Ncv.  27. 
Same  as  for  ducJa 
Sane  as  for  ducks 


S^)t.  26-Nov.  4 

Sept.  26-NOV.  4. 
Oct.  8-Nov.  i6. 


Oct.  t5-Hov.  27. 


Southern  Midiigan 
Goose  hbmagenent 
Aroaa) 


Oct.  25-Wov.  u  & 
llov.  25-Dec.  14  4 
Jan  7-F^.   5 


(SMacne  are  concurrent 
with  Otfiada  goose  saasorts 
moDafX,  in  the  Southern 
Kichigan  Gooee  Management 
Area,  vffiere  the  Jan.   7- 
to  Feb.   5  special  season 
IS  for  Canada  geese  onXy) . 
Limitfi  include  no  more 
than: 

Whlta-frcrtad 

Snow  (including  blue) 
and  brant 

Duc)cs:  Oct.    8HJCW.   6. 

LimltB  Include  no  Tore  t.'^.an: 
Hallairis  (no  more  U-.ar 
1  female  nallard  daily 
or  2   in  possession} 
Pintails  Oct. 

Black  dbjcks 
Wood  ducks 


,   8-Oct.   14. 


Pintails  Oct.   8-Oct.   14. 

Herganaers  {no  aore  tnar. 

1  hooded  nazqanser 

daily  or  2  in  poesessior.) 
Oaots  Same  as  for  ducks 

GaIlinule6/>toortien&(4)  Oct.   8-t4ov.   6. 


Oct.  8-Nov. 


Oct.   8-Nov. 


Geese: 

Meat  Central  Zaie(l) 
Lac  qui  Parle 

Zone(l)(3) 
R£9nainder  of  West 

Central  Zone 
Southeastam  Zone  (li 
HetXD  Gooae  ^bnagenent 
Blocked ]   and  Olmsted 
County  Oct.   l-Dec.  9  i 

Dec.   16-Dec.   25. 
Ranamder  of  South- 
eastern Zone  Oct.   l-Dec.  9. 
Remainder  of  State  Oct.   1-Nov.  9. 
Other  rjooco: 

West  Central  Zone(l)  Oct.  8-tJov.  6. 
Southeastern  Zone(l)  Oct.  l-Dec.  91. 
tenainder  of  state  Oct.  H4cv.  9. 

Linits  Lnclude  no  more 
than: 
White- fronted 
Snow   [uvrluding  blue) 
^u^d  bramt 


Mississippi 

[Xicks 

Coots 

Gal  1  inules/Maorhens  ( 4 ) 


Dec.  10-Jan.  8. 
Same  as  for  ducks. 
Oct.  15-Dec.  23. 


Canada: 

Sarlia  Zone  (1) 


:  State 


Ot.^er  geese 

Limits  include  r 
White- fronted 
Snow  (including  blue) 
and  brant 

Hlseouri 
Ducks: 

North  Zone  (1) 

South  Zone  (1) 

Mergansers  (except  hooded) 
Hooded  mergansers 

Coots 
Geese(2): 
Canada: 

North  Zone   (l): 
3<an  Lake 
zona  (1)    (3) 

Southeast  Zoned  J 
tenainder  of 
North  Zcne 

South  Zone  (1) : 
Southeast  Zone  (1] 

Rauinder  of 
South  Zone 

Other  geese: 
North  Zone(l) : 
Southeast  Zone 
Renaindar  of 
North  Zone 
Sotth  Zoned) 
XiBlte  Include  no  ncre 

ttni 

Mlita-frcffited 


Dec.  5-nac.    14  S, 

Jan.  12-Jan.  31. 

Jan.  I7^an.   31. 

Nov.  23-Jan.    31. 
than: 


New.   5-Dec.   4. 

nav.    19-ttec  4  & 
Dec.   26-Jan.  8. 
Same  as  for  ducks. 
Same  as  for  ducks- 
Same  as  for  ducks. 


Nov.    5-Nov.    14  4 
ftov.   25-Dec.  24. 

Dec.  4-Jan.  22. 


Dec.   4-Jan.   22. 


Nov,    14-Jdn.    22. 


Srow  (inc-udiJig  blue) 

ylfPOiwIn 

and  brant 

5 

10 

North  Duck  Zone  (1)               Oct.  Q-tiw.  6. 

«liP 

South  Duck  Zona  (1)               Oct.   S-Oct.   11  i 

r^iaatuniiig  Area   (1): 

Oct.   19^Iov.   13. 

Dixdcs: 

3 

6 

coots                                             Same  as  fcur  ducks.                 15                    30 

Black  Oicks                       (Jot.  5-Nov.  19. 

1 

2 

GalliJiiles/MaoilifinsfO             Oct.   8-Mov.  20.                       15(5)               30(5) 

•n 

PintaUs                                Clcsed. 

- 

- 

Geese:                                                                                               3                      10 

S 

Other  liir)c=.                       Oct,  2Hk3V.  19. 

Canada(3): 

2 

Limits  inclixie  no  more 

than: 

Nov.  28-Dec.  18.                   State  Regulations 

e 

Fonale  Hallaids 

1 

2 

Pina  islarri  Zone(l)          Oct.  l-Hw.  9.                      Taq  System 

i 

Coots                                          Svse  as  for  AicKs. 

15 

30 

Collii»  Zcned)                  Oct.  l-(fcv.  9.                        Tag  System 

Galliml€S/Moortiens(4)         Sept.   1-IJov.  7. 

15(5) 

30(5) 

Theresa  Zone(l)                   Oct.   Utov.   19                        Tag  Sv-stan. 

«. 

Mergansers  (exoept  hooded) 

5 

10 

Exterior  2ane(l) : 

«_ 

Hooded  meirjansets 

1 

2 

MlBslssifpi  River  Zone(l); 

re 

Geese: 

rkarth  Duck  Zone(l)     Oct  8-«cw.   11  ( 

Brant                                      Oct.   17-Dec.   5. 

Nov.   19.                                    1                      2 

-^ 

Other  Geese                          Oct.  5-Dk.   13. 

NOT.   20-Dec.   23.                       2                        4 

< 

Units  include  no  more  than: 

South  Duck  ZQne(l)     Oct.  e-Oct.   lU 

Can^la 

? 

4 

Oct.   19-ftov.   19.                     1                      2 

Snow  (includLnq  blue; 

3 

6 

tlcv.  20-Dec.  23.                     2                      < 

91 

Brant 

; 

4 

Bock  Prairie  Zoned)     Oct.  8-Oct.  11  k 

Renainder  of  Stdte: 

Oct.   19-Dec.   11.                     1                      2 

Cucks: 

3 

e 

Brtvn  County  ZanB(l)     Oct.  8-Hot.   11.                       1                      2                 : 

H 

North  Zare  (1)                     Oct.   13-Oct.  ;3  & 

Dec.   1-Dec.   31.                      2                      4 

c 

ttov.   8H10V.    26. 

RejMinder  of  Eicterior 

South  Zone   (IJ                       Oct.    13-Oct.   23  & 

Zone  (1): 

^ 

Dec.  21-Jan.  B. 

north  Duck  Zone(l)     Oct.  8-»ot.  11.                     1                    2 

Olio  River  Zone  (1)           Oct.   n-Oct.   23  t 

south  Duck  Zoned)     Oct.  8-Oct.   U  k 

-^ 

Dec.  21-Jan.  6. 

Oct.    19-NOT.    18.                       1                         2 

^ 

Limits  incl'jde  no  nore 

Other  Geese: 

< 

than: 

(Seasons  are  ocncjrrent 

(t 

Mallards   (no  wore 

2 

4 

with  C&nada  goose  seasons) . 

than  1  tesale 

Limits  incliKla  no 

manard  daily  ch* 

■ore  than: 

3S 

2   in  possession 

White-fronted                                                              2                    « 

Pintails 

1 

2 

Snow  (including  blue; 

Black  du;ks 

1 

2 

and  brant                                                                         5                      10 

Wood  dijcks 
Redheaii 

Z 

< 

2 

(1)       Described    in   the   Septaitoer    16,    1988,    Inderal    Sgqi^ter    (53  TR 

Mergansers  (exoept  hooded) 

5 

10 

36033)  anJ/or  the  state  fieoulations. 

Hooded  mergansers 

1 

2 

(2)     Geese  taken  in  Illinois  and  Missouri  and  in  the  Kentii::-c/  oounties 

n 

Coots                                              Sai:e  as  for  d'jc>^. 

15 

30 

of    Ballard,     Hickman,     Fulton,     and    Carlisle    may    not    be    transported, 

s 

Gallinules/Mc»rhens(4)            Sept.  1-Nov.  9. 

15(5) 

30(5) 

shlfped  or  delivered   for  transportation  or  shijinent  by  ccronon  carrier. 

C 

Geese                                             Oct.   13-Nov.   26  t 

tf*  tostal  Service,    or  by  any  person  e>:cept  as  the  personal  baggage  of 

c 

Dec.   JS-Gan.  8. 

5 

10 

lic^ised   waterfjwl    hunters,    provided   that   no  hu.iter   shall    possess   or 

p: 

IJmits  include  no  more 

transport   more   rhan   the   Ipoally-prescribed   possession   lirit  of  gce£^. 

than: 

Geese  possessed  or  transported  by  persons  other  t.">an  the  ta>:er  cr^ist  oe 

Canada 

3 

4 

labeled  with  the  name  and  address  of  the  taker  and  tite  date  taken. 

(T 

White-fronted 

3 

4 

(3)     Harvests  at  Canada  geese  will  be  limited  as  follcvs:                                 \ 

Snow  (including  blue) 

ferkajg^ 

c; 

and  brant 

5 

10 

statewide  -  2,';00 
Illinois: 

'^ 

TenD9g3£e 
Cucks: 

Southern  Illinois  Quota  Zone  -  37, OX 

c 

3 

e 

Rend  lake  guota  Zone  -  11,100 

Reelfoot  Zone   (1]                     Dec.    lO-Jan.    8. 

Reminder  of  State  -  25,900 

X 

State  Zone   (1)                            Dec.    ICKJan.    8. 

iDdiam: 

0: 

Coots                                             Save  as  for  ducks. 

15 

30 

Pasey  county  -  8,300 

GaUlnules/I1ocitMi[)s(s)              Saixe  as  for  ducks. 

1515) 

30(5) 

Raaainder  of  State  -  20,100 

C 

Geese: 

5 

10 

!5ent^ky: 

X 

Canada: 

iJestem  Zone: 

Ncrt-^jest  ?one(l)l3j         Doc.    13-Jan.   31. 

2 

4 

Ballard  ReportL-ig  Area  -  14,200 

oc 

Southwest  Zone  (1)             Dec.   25-Jan.  8. 

2 

HendersonA'ni^  REporci.Tg  Area  -  4,500 

c_ 

RanaLnder  of  State             Nov.   23-Jan.   31. 

2 

4 

Rcmainier  of  V^estem  Zone  -  3,800 

E" 

Other  geese                              tkjv.  23^an.  31. 

Ki^iga.-:.: 

~ 

Linits  incljde  no  aore 

Si^Derior  Counties  Goose  Mariagerert  Area  -  8, COO 

o 

tnan: 

Alleaan  County  Goose  Managenent  Area  -  .;,500 

White-frt»ited 

2 

4 

Musioagon  Wastewater  Goose  J^naoement  Area  -  5O0 

Snow   (inclijding  blue) 

Sagl-iaw  County  Goose  Management  Area  -  4,500 

and  brant 

5 

10 

Fish  Point  Goose  Kanageraent  Area  -  2,500 
ttemalnder  of  St^te  -  59,flCC 

i 

24 

25 

MlaBOuri: 


Iac  qui  Ftorla  Quota  Zona  -  4,00O 
dutan  lAks  Zora  -  10,000 

Northwast  Zcne: 

RMlfoot  Subzcns  -  6,300 

B«alndar  of  HorthwaBt  2cn«  -  2,700 

Horiccn  Zens  -  46,100 

Ttierasa  Zen*  -  3,000 

Pina  Island  Zona  -  1,000 

CoLllrs  Zcna  -  2,000 

Exterior  Zcne  -  16,100 
When  it  has  been  deteraiTMci  that  the  cfjcta  of  Canada  geese  allotted  ta 
the  Soutfiem  IllinolB  QuoCs  zone,  the  Rand  lake  Quota  Zcne  in  Illunis, 
the  Sunn  l3k»  Zone  In  Klaaourl,  Posey  county  in  indlena,  tM  IMC  qui 
nrls  Qu^s  Zone  In  KiimesoCs,  tr^  Balla^ti  and  KenderscrvTTiion  Reporting 
Arsss  In  XentucJcy,  the  RasICocft  Subeona  in  Terj^essae,  erd  the  eupsrior 
Counties,  Allegan  County,  RMtcegon  Nurtewater,  Fish  Kint,  and  Saginaw 
county  Goose  Hanagonent  ArsAS  In  Michigan,  wUl  have  been  filled,  the 
■eason  for  taking  Canada  geaee  In  the  respoctLve  area  will  be  closed  by 
Alther  the  Director  upcn  giving  public  notice  through  local  ir-fomation 
■edia  at  least  48  hours  in  ad-zancss  of  the  tune  and  date  of  closing  or  by 
ths  State  through  state  requlstlons  with  BUCh  ncttlce  and  tire  (not  less 
than  46  hours)   as  they  deem  naoassary. 

(4)  Shooting  hours  for  cctmon  pocrhers  and  purple  qallinijles  are  cne- 
half  hour  before  sunrise  to  sunset. 

(5)  The  daily  bag  and  posMssicn  limit  for  purple  gallinules  and 
ccmcn  BDorheiw  is  singly  or  in  tr.e  aggregate  cf  the  tuo  spaciaa. 

CanRALFLCTRY 

The  Central  Plyway  ocralsts  of  Colorado  (east  of  tha  Contlnarta: 
Divide) ,  Kansas,  Mcrtana  (Blaine,  Carftcr,  Fergus,  Judith  Basin, 
Stillwater,  Swaatijraoa,  M-jsatlana,  and  «11  oouRtlaa  east  thereof) , 
Nebraska,  )taw  Mexloo  (east  of  the  Continental  Divide  except  that  the 
Jicarilla  Apactw  Indian  Reservation  Is  in  th*  FaclEic  Flyway) ,  North 
Dakota,  Cklahcraa,  South  DdXota,  T«xaa,  anJ  wyaaiitj  (east  of  the 
Ccntlnental  Divide] . 

Geese  inclixle  all  species  of  g^^es*  and  brant. 

Dads   Geesq    include   Canada    geese,    whita-frcrted    geese,    ard   "black" 

Li-^ht  Qe^s  Include  all  other  species. 

nwa-A^ide  PBatrlgtions 

Shooting  (Including  hawking)  hours:  Sunrise  to  sunset  dally  exosft  as 
otherwise  restricted— <Tieck  State  regulaticiis. 


Season  Dates 


iaq    Ksssession 


All    araas    of    tha    flyuay    are    closed    to    caruasback 


Canvasbacks 
hur.ting. 

Mergansers  —  All  inexga.nser»  are  to  be  1-icluaed  within  the  daily  bag 
and  poeseseion  limits. 

teg  Limits  —  Tha  dally  bag  llnit  Is  J  ducks,  tncluain7  no  more  th-sn  2 
Bdllaids,  no  more  than  1  of  tfiicti  may  be  a  ferale,  1  mottled  duck,  1 
pintail,  I  redhead,  1  hooded  naiganaar,  and  2  wood  ducks.  The 
possession  Hjttit  is  twice  the  dally  bag  limit.  C^ack  State  r»gulatians 
for  addlticnal  restrictiora. 

aaXX  STATE  REGULATICKS  FOR  AIXUTTCKXl  RCSTPJCTTC».-S  «©  DELD-TATTCIS  OF 
GEOStUKlCtiL  AREAS  WITHIN  STATES.  SPECIAL  REETRICTIOIIS  MAY  APPLY  CK 
FEECRU.  AND  STATE  R-BLIC  WttTZM  AREM  AND  FUZTtAL  D-TCAN  BESER-vTiTICSS. 


Oct.  8-Oct.   la  4 
New.   5-«av.   27  k 
Dec.   17-Jan.  2. 
Same  as  for  duds. 


Nbrth-Oantral  Uhit(l)i 
West  of  1-25 

Including  no  nsre  t] 

Dark  gaasa 

Renaindar  of  North 

Qwitral  unit 

Including  no  a 

Dark  geeae 

South  Parte  Urdt  (1) 

San  Uiis  valley  Unit(l) 

(special  periit) 
North  Pert  Unlt(l) 

(special  permit) 
Arkansas  Valley  Unlt(l) 

Including  no  Bora  than: 
Dark  geese 
Bnainder  of  State  in 

Cwitzsl  Flyway 

Including  no  acra  than: 
Dark  geese 


Oct.  l-Oct.  9  t 
Oct.  29-Jan.  8. 


Oct.   1-Oct.  9  i 

Oct.  29-Jan.  2. 


Oct.  29-J«n.  2. 


Oct.  29^an.  32. 


Ducks: 

Fcanale  Hallairls   (Statawitto) 


geeee  per  gcascti. 
geeee  per  season. 


High  Plains  Area 

Oct. 

B-Oct.    28  4 

f'-^est  of  U.S.    263) 

Nav. 

11-Nov.    28  h 

Oac. 

24-Jan.  4. 

L»  Plains  Area 

(east  of  U.S.  283) 

Oct. 

23-Oct.    28  i 

Mov. 

:o-Dec.    4  « 

Dec. 

26-Jan.    1. 

x>ts 

Same 

as  for  diicks. 

u*  geese  (2) 

Oct. 

29-Jan.  6. 

(During  the  period  Oct.  29- 
Hov.  27  the  dally  hag  limit 
will  be  2  Canada  geese  or  I 
Canada  goose  and  1  i>^te- 
frcnted  cpoosei  pcGseesion 
limit  is  twicK  t--«  daily  bag. 
rurmg  tha  period  ^tov,   28- 
Jan.    8  tha  oaily  bag   li^dt 
will  be  1  Canada  gooee  or  I 
trfUta- fronted  gsose:  possession 
limit  is  twice  the  daily  bag. \ 
Light  geese 


unit  1  (east  of  U.S. 

75  ana 

north  of  I 

70) 

Nov. 

11-Dec.    4  & 

Dec. 

13 -Feb.   12. 

Unit  2   (ramairrier 

of  State) 

Oct. 

13-Dk:.   4  & 

Dec. 

17-Feb.    3. 

Montana 

Ducks 

Icna  1  (3) 

Oct. 

S^Jov.    15  i, 

Dec. 

lO-Dec.   21. 

Zcne  2  (3) 

Oct. 

8-Oct.    18  fc 

Hov. 

10-Dec.   21. 

Coots 

Sams 

as  for  ducks. 

Geese:                                        Oct.  1-Jan.  1. 

Sandhills  Unit(5)                 Oct.  29-Dec.  11. 

2  geese  per  season         1 

limits: 

(special  permit) 

1 

Sheridan  County: 

Lii^t  Geese                                  Oct.   1-Dec.   25. 

5                10 

Dark  geese                                                                   2              4 

Light  geese                                                           3             6 

ttew  fi^icyj 

Rem&inter  of  State  in 

Ducks: 

3                € 

Central  Flyway: 

Zone  1  (7)                                Oct.  8^*3v.   15  a 

Dark  geese                                                             3             6 

Dec.   10-Dec.  21. 

T 

Light  geese                                                                 3               6 

Zone  2  (7)                              Nov.  19-Jan.  8. 

C. 

Turrira  swans                                Oct.   1-Jan.    I.                 Only  b^•  permit;                         Coots                                             Same  as  for  ducks. 

i  £r--an  per 

season                     Can«on  Hoorhens(15)                   Same  as  for  ducks. 

5                13 

1 

Geese: 

ftebrasjca 

Dark  geese  (8)                      Oct.  ;2-Jan.  22. 

:            4 

X 

Ducte:                                                                                       3               t 

Li^t  geese: 

re 

FesnalB  itallards  (Statewide)                                          1             1 

Rio  Grarete  Valley 

K 

High  Plains  Atbb                  Oct.  15-Nw.  22  & 

L'nit(9)                                  Hov.   4-F^.   28. 

5                20 

x' 

Dec.   :4-Jan.   4. 

Renalnder  of  State  in 

re 

Low  Plains  Area 

Central  Flyway                ttov.   2a-F^.   28. 

5                10 

"* 

Zcrtes  1  and  2    (4)                 Oct.    29-Nov.   6  t 

~~— 

tlov.    19-Dec.    18. 

fJog^  pakpta 

< 

Zones  3  and  4  [4)              Oct.  e-Crt.  16  & 

Ducks: 

3                € 

c_ 

Hew.  5-Dec  4, 

Ldw  Plains  Area                      Oct.  3-«ov.   13  6 

Pljitails                                    Closed. 

tlov.    19-Hov.    20. 

Cn 

Coots                                             Sa-Tie  as  for  ducks.         15            3C 

Female  mallard 

1                1 

o; 

Dark  geese 

High  Plains  Area                    Dae.   10-Dec.   21. 

2  rales  4  males 

2: 

c 

riorth  Unit  [5)                      Oct.   1-Dec.  18.              2             4 

Coots                                         Same  as  for  ducks. 

15              30 

(During  tiie  period  Oct.   1- 

Dark  geese: 

2             ■; 

Hov.   11  t.^e  daily  bag  liwit 

Statewide                               Oct.  1-Nov.  13. 

__ 

*rill  be  1  Canada  goose  or  1 

Dark  Goose  late  Season 

Ct 

white-frcnted  goose:  possession 

Zone  cnly                              Now.   14^*3^.   20. 

"" 

llnvit  is  twice  the  dai.y  bag. 

Including  no  more  than: 

■""^ 

tUrlng  the  period  IJcrv.    12- 

Canada                                Oct.  1-Oct.  30. 

1                2 

1 

C- 

Oec.   la  t.^.e  daily  bag  ILxit 

Ught  geese                                 Oct.   1-Nov.   27. 

5                  10 

will  be  2  Car.ada  geese  or  1 

Swans                                             Oct.  a-tov.   13 

bi'  pern'lt  only; 

Canada  goose  or  1  white-fronted 

1  sv.'a.-.  per  season 

goose;  possession  limit  is  f^ice 

rr 

the  daily  bag.) 

Q'UahPW 

C- 

East  Unit  (5)                           Odt.   1-D»c.   11.               2              4 

Ducks: 

3                6 

c: 

CCuring  the  period  Oct.   1- 

High  Plains  Area{10>              Oct.    22-lIov.    29  i 

riov.  20  the  daily  bag  lijrdt 

Dec.   17-Oec.   28. 

will  be  2  Canada  geese  or  1 

Lew  Plains 

'S- 

Canada  goose  and  1  white- 

2one  1    (10)                              Oct.    29-Hc?;'.    20  & 

.3 

fronted  goose;  possession 

Dec.   17-jar.   1. 

~ 

lijait  is  tvice  the  daily  bag. 

2one  2    (10)                              Hov.    12-Nw.   27  k 

^ 

During  the  period  Nov.   21- 

Dec.  17-Can.  8. 

^_ 

Dec.   11  t.>ie  daily  bag  lljiut 

Coots                                         Same  as  for  ducks. 

15                20 

c 

will  be  1  Canada  goose  or  1 

Dark  gee3e(16)                             Nov.   I2^an.  22. 

2                  4 

**iite- fronted  gocse;  possession 

including  no  more  than: 

i^ 

limit  is  twice  the  da:./  bag.) 

Hhite-frontod                    Ncv.  7-Jan.  l"". 

2 

CC 

central  Unit    (5)                       Oct.    25-Jan.   4.                 2                4 

aght  gaws                                  Nov.   12-F^.   5. 

5                10                        i 

— * 

(Daring  the  period  Oct.   25- 

1 

',C 

Mw.   20  the  daily  bag  limit 

Scwth  Dakota 

g 

will  be  2  Canada  geese  sr  1 

Ojcks: 

3                ? 

Canada  goose  and  1  wtiite- 

High  Plains  Area   (11)           Oct.  B-Itov.   15  & 

~~— 

f rented  goose;  possession 

Dec.   IC-Dec.  21. 

X 

lljalt  is  twice  the  daily  bag. 

Low  Plains  Area 

— 

During  the  period  Uov.   21- 

North  Zcne  (11)                   Oct.   8-:iov.   IS. 

re" 

Jan.   4  t-he  daily  bag  limit 

South  Zone    (11)                     Oct.   29-Dec.   6. 

en 

will  be  1  Canada  goose  or  1 

Coots                                             Sarae  as  for  dad'^s. 

15              30 

c:: 

white-fronted  goose;  possession 

Dartc  qeese 

S 

limit  is  twice  tha  daily  bog.) 

Missouri  River  fr.itfl?)        Oct.   e-Dec.    25. 

2               4 

Cl- 

Par*xandle  Unit   (5)                 Kcti'.   lO-Jar.   4.               2              4 

(During  the  period  Oct.   18- 

s? 

(During  the  period  Nov.   10- 

t^j'i.   11  the  daily  bag  limit 

IJov.  20  the  dally  bag  limit 

will  be  1  Canada  goose  or  1 

will  be  2  Cwnaito  geese  or  1 

white-fronted  goosar  possessic^i 

Car^ada  goose  and  1  vtiita- 

limit  ifi  twice  the  daily  bag. 

zz 

fronted  goos«;  possession 

During  the  period  Nov.   12- 

limit  is  twice  the  daily  bag. 

Dec.  25  the  daily  bag  limit 

3 

curing  the  period  Nov.   21- 

will  be  2  Canada  geese  sc  1 

Jan.   4  the  daily  bag  limit 

Canada  goose  and  1  white- 

will  be  1  Canada  goose  or  1 

fronted  goose:  possession  limit 

white-frorted  goose;  possession 

is  twice  t.^e  daily  bag.) 

limit  is  twice  the  daily  bag.) 

u 

29 

^ 

Benaijder  of  Scat*  Oct.  B-Dec.   16. 

IiicludlTig  no  aora  Chan: 
Cinada 

Miit«-trcvit«d 
U<]rit  ijaana  Oct.  »~3Mn.  I. 


Ducks  (moepc  aulaid  duck) : 
Kl^  Plains  ATM  lU) 
Rnsaindar  o£  Etat« 

Hukad  duclc 

Coots 

Cooaon  snlpeClS} 

HbodcoOctiS) 


Kcv.    12-avi.    1. 
Nov.    19-«CW.   27  & 
Dk.  10-aan.  S. 
cioMd  Mucn. 
SoBM  M  for  ducks. 
Oct.  19-Teto.  12. 
Hew.   26-Jan.  ». 


East  of  U.S.  HUfiurf  SIl 

Daric  9eu«(14)  Nov.   U-J«n.  22 

Including  no  ion  QMnt 
Canada 

ttUt4»-erone«d 
Lls^  9»M«  aw.  IJ-FDa.  5. 

Hwt  of  U.S.  Hi^My  ail 

Cea»e:  oct.  2a-Jan.  22. 
Ircludmg  no  aot«  t-iar: 
Carlt  goaaa 
cnnaa(l5)  i 

lent  A  Mw.  12-Feb.  12. 

Zem  B  Nov.  26-r«D.  S. 

Zam  C  j«n.  7-Fab.  U. 


lunim 

Ducks 

Oet.  S-Oct.  34  t 
MOV.  ll'-Hov.  27  t 
Dae.  10-Oae.  26. 

Ooots 

MM  M  for  ducks 

Geasa: 

Canada  and 

ll^t 

9Msa: 

in  CM  CDuntlas  of  C«T*Bn. 

Sheridan,  Johnecrr,  Natrrr^a, 

Ccnvarstt,  Micerara,   crook, 

Hasten,    riarce.    lAramlA, 

Alhany  and  carbon  aaat  zt 

ttta  Continanta;  ::iv:ia    oct.  8-Jan.  1. 

m  tha  Oeuntlaa  of  B::r.'?rrt. 
tark,  Htahakia,  Kent.  S^ireja, 
and  nrenant  t<ov.  l-Jar.  1. 


:-  Coaiten  COumry 


Nov.  5-Jan.  8. 


In  ths  Oounties  of  Bie^wxn, 
Park,  WaaMUa,  Hat  l^urrs, 
and  Frtmcnc  cct  8-Oct  31 


(1)  t-'Qrth  Oantrtl  yv.l';.:  Bcxmded  by  tne  Continer.tal  Divide,  t-ie 
ncii*.*iem  State  lir«,  a.Td  h:ghwa-/s  i:s-B5  to  I-7«,  l-7«  to  1-25,  1-25  to 
:-7o,  ani  1-70  to  tha  Cop-iner.'-^il  LlvlOe.  Sfiyyi^Eirh.fJrit:  Chaffee, 
Frwwnt,  Lake,  Fark,  and  Taller  Counties.  San  Uils  Valley  Uhit: 
Alancsa,  Cana]os,  Oostilla,  and  Rio  Grande  Counties  ani  the  particns  of 
Huffidala.  Mineral,  and  Saguache  Counties  east  of  the  Ccntinental 
Divide.  KetS.^  r^rk  Vni%:  Jackscn  Ctounty.  tekar^aa  Valley  Unit:  Baca, 
Bent,  Crcwley,  Kaoue,  Otero  and  Probers  Countiee.  Shootu^g  hours  In  the 
Arkansas  valley  L>\:t  are  s^-jrise  to  12  nocr.  Nfr/.  :^-:ec.  2  are]  sunrise 
Co  sunset  lec.    l-jar..   22. 

(2)  In  Ka.-wM,  •xoapt.ona  mj  V*  dar>t  r^ooea  aeasor.  ara  aa  f-^^lows: 
(■1  Marals  a««  C^ottss  '/alla-if  .;-;^  -  season  dates:  Decencer  17.  isea 
thrc»_;qh  January  6,  Ijea  -  Lark  gcose  perrats  issu&l  by  trw  Ka.'^sas 
Der-ar-inent  c!  willii'e  and  Par'-s  req-Jired.     tyj-ea  h-a-Hred   ;jc:>   petrlts 


are  available  with  one  (l)  dark  goose  per  per=it  ard  one  (l)  penait  per 
individual.  lag  ta^^ijig  of  nlarV,  ^eese  is  required  in  t>^H  area.  TTie 
area  Is  bounded  by  the  Missouri  State  Line  tij  K-*5,  K-68  to  U.E-16t, 
U.S. -169  to  K-7,  K-7  to  K-31,  K-31  to  U.S. -^5.  V.S.-69  to  K-;]9.  K-233 
to  the  Hiswaurl  State  Unei  (b)  South  ni,-:t  Hills  L-nit  -  Dark  9ttse  ray 
not  be  hunted  In  an  area  sout.'iwest  of  &poria  counded  by  Hi^^Mays  K-E7 
to  U.S. -75,  U.S. -75  to  K-39,  K-39  to  K-56,  K-96  to  U.S. -77,  U.S. -77  to 
U.S. -50,  U.S.-W  to  K-57I  (c)  Cfcitral  Flint  Hills  Unit  -  Darft  geese  »bv 
not  be  hunted  in  an  area  soutftwest  of  Topeka  bounded  by  Highways  U.S.-"- 
to  Interstate  35,  Tntarstate  35  to  U.S. -50,  U.S. -50  to  U.S. -77,  U.S.-T"- 
to  Interstate  7o,  TrterBtate  70  to  U.S. -75;  airf  (d)  Strip  pi^  Unit  - 
Detk  geese  may  not  be  faintad  in  an  area  of  southeast  Kansas  bounSed  by 
the  Missouri  State  LL-»  to  U.S. -160,  U.S. -160  to  U.S. -69,  U.S. -69  to  y- 
57,  K-57  to  K-3,  r-3  to  K'H6.  K-W6  to  U.S.-59,  U.S. -59  to  K-47,  K-47 
to  U.S. -169,  U.S. -169  to  U.S.-16C,  U.S. -160  to  U.S. -59.  U.S. -59  to  Uie 
Oklahcaa  State  Line,  and  the  Oklahcira  State  Line  to  the  Missouri  Stat^ 
Line. 

<3)  SaJtJ:  ^^  oe.-Ttral  FI>vay  pcrtlcn,  except  Tons  2.  cf  (tmtana. 
tcna  2:  T^ie  courties  of  carter,  Custer,  Oa---sc!n.  Falla.'!,  Powder  Ri^-er, 
Prairie,  Itoseixid,  Treas-^-re,  a-Yl  wibaux. 

(4)  High  Plains:  l-est  cf  Hignways  LS-183  artl  U3-2C  fran  the  nort.'iam 
State  line  tc  Ai.-.».d-v^^ .  n-t  a.Td  H-91  to  EXinnmg,  N-2  to  Merf.a.  S'-70  to 
Arnold.  N-4:3  and  tJ-*"  and  N-47  throueft  GctnenDurg  to  H-23,  N-23  to 
Eii*x>d,  and  us-153  to  t.-^  sout.'iem  State  line.  2one  1:  Keya  Paha  (east 
of  us-iei)  and  Bo\r3  ccMnties  including  all  waters  of  the  Niobrara 
River.  lEOfi^:  Bcwnded  by  Highwai-s  a.-rf  political  bourdari^  starting 
at  the  Eta:^  line  near  Falls  City,  us-73  north  to  N-67;  nnrth  throu^. 
yJaiaha  to  US-7i-7«;  ncrrh  to  lS-3-J;  west  to  the  Alvo  Road:  narth  to  US- 
fe;  northeast  to  N-63!  north  and  west  to  US-77;  north  to  N-52;  west  to 
US-ei;  aouth  to  »l-66;  west  to  H-I4:  south  to  I-SC;  west  to  US-34:  west 
to  W-IOI  acsuth  to  the  State  line:  west  to  US-283;  rrortn  to  K-23;  vest  -la 
H-47J  north  to  US-30;  east  to  H-14;  north  to  M-5;;  ncrthwKterly  to  K- 
91j  WBSt  to  US-281:  rwrth  to  and  including  »»eler,  Garfield,  arrf  roup 
(east  US-IB Jl  Cwi'^tles:  oast  or  N-70  fron  Vfiveeler  County  to  K-14:  sou----, 
to  K-39;  aoithaast  to  »-2;:  east  to  US-61:  southeast  to  US-30:  east  to 
OS-73:  north  to  H-51;  east  to  the  State  line;  aixi  south  and  vest  alcrn 
the  State  line  to  us-73.  Zone  }:  The  area,  ejicluding  Zone  1.  rcrth  cf 
Zone  2.     Zone  <:     The  area  aouth  of  Zar«  2. 

(5)  North  l-nti  Boyd  (wnt  of  US-ei) ,  Keya  Paha  (east  of  US-183) , 
and  »ic8t  Osuntiea.  East  Unit:  The  area,  ejcclijding  the  North  Uhit.  east 
of  highii«yB  US-133  and  13-20  tram  the  northern  State  line  to  AtXlnscr, 
N-11  CO  Borwell,  N-91  to  near  Taylor,  US-iei  to  Anslei',  H-2  to  Grand 
Island,  arri  fS-iSl  to  the  southern  State  line.  pa."harti:e  'J^lt!  South 
and  west  of  the  northerr.  boundariee  of  Sootts  Bluff,  FfcrrUl,  ani  Garden 
Ctwntles  and  highways  N-2  froa  GarrSan  Ceurty  to  H-61,  N-61  to  Grant,  arri 
H-23  to  the  State  line.  Central  l^it:  All  that  part  of  the  State  wes-. 
of  US-2S1.  north  to  ;.-E-2,  west  on  «E-2  to  US-ie3,  rorth  en  US-ia3  to  tr* 
Nefcca*kfl-Sc«jth  nakota  state  line,  excluliiq  the  Par^iandle  ancJ  Sand-!ii:s 
units.  Sanl'Mlls  l.Y.it:  That  portic«i  of  the  State  frc»  t---*  Netraska- 
South  OaJKfi^  torder  south  on  HE-27  to  Ellsuarth,  east  en  KE-2  to 
Eumnq.  eSEt  on  f;i-9i  to  Burwell,  north  en  SE-ll  to  Atkinson,  west  cr. 
US-;o  to  Valentine,    north  en  L'B-ea  to  the  Mebraska-South  Catota  bor^r. 

(6)  Only  1  Canada  g-aase  a.-id  1  w^.lte- fronted  goose  are  allowed  oac*-. 
day  for  the  enti.'-e  saascn  i.-.  Dodge,  Platte  ani  CDltiuc  Oirities;  ir.  t-ose 
parts  of  BJtler,  Sairders  and  Ftilk  Counties  north  of  Nebr.  92:  art: 
Herrick  County  along  the  Platte  River  where  it  borders  PDlk  County. 

(7)  New  Mexlcc:  Zone  1;  North  of  highwai-s  1-40  and  US-54.  jesn^ 
i:     South  of  highways  1-40  and  US-M. 

(ai  rark  gesse  may  not  be  harted  In  Berr^illo,  Sardcval,  Sierra, 
Socorro,  and  Valencia  Cou,-^t:es. 

^9)  The  daily  Lag  and  possession  llncts  ^jecified  here  are  1.1 
addition  to  any  other  beg  and  pc&sess.cn  lirj.ts  specified  el50>tiere. 

^IC;  m3rL_Eiaing:  Beaver,  Cirr-arr^*!,  and  Te>^s  C.-M:-:.ei,  Zcr<e  1: 
firiTt-iwestem  OklahcnB,  axcecit  t.-«  PirL-A-ii:  e .  ro.-a.si  :  .■  r..  .--.-i/a  C-'-JJ 
(rcn  the  »«st*Err,  State  line  to  Rcil,  Ct':--;^  tc  '■:.^-.i:-.  \S-  _-._  i.-_  c^ L-.'jur. . 
1-40  to  US-177,  fS-l"'7  to  Perkans,  CJT-n  tc  Gut.'irie,  l-:b  to  Li-60,  IS- 
6-D  to  US-6<,  LS-M  to  Nas.^.  and  OK-i32  to  t.'-e  northern  State  line.  ;;one 
i:     The  rwiBinder  ot  C^ie  State  south  and  east  cf  Zcne  1. 

fi-.i  Hi^LJXs^S--  i*st  of  highi^ys  and  political  boundaries  starting 
at  t."ia  State  Una  north  of  Herraid;  1)5-63  and  US-14  to  Blunt,  Blunt- 
Cjir^irtj  Road  to  SO- 34,  a  luie  across  the  Missouri  River  to  the 
nortnwaetam     ocmer     cf     the     Lower     Brule     Indian     Reservation,     the 


W 


Ra8«rvation  Saundary  and  Lyaan  Cc3unty  Road  tt-jrwrfi  PresJx)  to  1-90,  and 
US-U3  to  ttw  soutjTem  stata  line.  tKr:ji  Z^cme:  East,  of  t^)e  High  Plains 
«3S0mft  th«  South  Zcne.  South  2cne:  Ben  Hanw  csunry  fsouth  of  S.D. 
Ki^^iwy  50),  Yarteton  Ctounty  (south  of  S.D.  Highway  5C) ,  aid  Cay  County 
(south  of  S.D.  Rl^woy  50}  i  Qiarles  Klx  County  (south  and  west  of  a  line 
fomsd  b/  9.0.  Highway  SO  trtm  ttuqlam  County  to  Oeddes,  Kighways  CJTiS 
61M  and  CFM  6516  to  Lake  Anrlps  artt  f  r\  Highway  50  to  Ben  Hcsm 
CWBTty)  I  GrsQory  Cocrrrry;  am  '_r.—  ',-■  rsoath  and  west  cf  S.D. 
Hlc^way  50  and  rrt«rstj-«  f.'-f-^-. 

(12)  ^^ffly?^r}.  Py.-^:  -.—  ;:  :^«  T.-..-S  ■^r  Ben  ftw»,  Brule,  ttiffalo, 
Cai^isell,  Charles  HlJt,  i-oracn  'mc-  c:  •  .  rTTwa/  SD-«5)  ,  Dsyey,  Gregory, 
ffaalCDn  (ncrt.1  of  K.rley  Rc*l  a--i3  p«n  .:  J'Ijb  Creek),  Hi^hes,  Hyde. 
lyasn  {nDr--r.  a,i3  wtr;  cj  r.igrways  :-?-  i-rf  US-:83|,  Foctar,  Stanlej*, 
fiilly,  Trifp  ieaat  of  Mgriuay  '-S-lSJ,,  Wfl.'jci:th,  and  Ya.-ifccon  (west  of 
hl(#iMBy  tS-81). 

(U)  ttiatLJElAln:  **Bst  of  hl-iTMiy*  13-155  fra»  the  northern  State 
line  to  Vsmcn,  U5-28)  to  A:LA-r,',  t-«  «j-d  T-J51  to  Abilene,  US-277  to 
Dai  Rio,  tfd  the  Oal  Rio  Intamatlartfl  Ttill  Brlc^  access  road. 

(l«J  Xn  nacBS,  the  seascn  or.  Carada  gwase  is  closed  in  ArderBcn  arri 
Handezvcn  Cowitias. 

(15)  Shooting  hour*  for  ccrron  BT.ipe,  raUa,  wcodcock,  sandhill 
cranes,  ccnaon  ■Darhans,  and  purpla  fla-luulas  aay  be  cne-^alf  hour 
befaa:«  pxirlse  to  sunset.     Owck  state  ragulatlcrs. 

(16)  See  State  rsguiations  tor  areas  clossd  to  c:a.-.ada  goose  hunting 
ssocapt  ty  6tata  persit. 

FftCinc  FT^WSY 

Ths  Pacific  ny<«y  Lncludss  th«  States  of  Arlscna,  Qlifotnia,  Colorado 
(west  of  the  OniTtlnentai  Dlvidel ,  Idahs,  Hrrtana  (L-x::i*iinq  a.-rl  to  t.^ 
wast  of  Hill.  Qwuteau,  Cascade,  m^pBT,  and  PftrV  Countiesi,  N«vada, 
Mm  Hexloo  (ths  Jlcarilla  Afiaclw  L-idian  Reservaticn  an]  west  of  the 
Ontlnantal.  Divide) ,  ora^ai,  Ltah,  Waahln^tcn,  and  Wi-oniu^  (west  of  the 
C&ntln«ital  Divide  ircl^Jdirtj  the  Great  Divide  Basin) . 

nvwywi^H  RMtcifligp^ 

Sbootlnj  (Including  hawking)  hours;  Sunrise  to  sunset  daily,  iOtcspt 
as  otherwise  notsd--<:^ec)c  stata  rBg^latlons  for  r^jTutez  restrictions. 


sfcAjfCm    IS  closed  or.  i 


Carjtda  geesa 


Aleutian  Canada  Ceese;      Va 
thiTJjghout  the  F;-/way. 

Mlits  Gees*  and  Oarlc  Geese:  'JrJ.efi»  oUier-'lse  noted,  seascr*  a.-ri 
Ualta  for  *Mte  ^eese  are  for  snow,  ircZ-jAixq  t.'.-~M.  artl  Ross"  geaae. 
•lUMT  Singly  or  in  t.he  ac»;r«gdte-  and  season  anS  l^.r'^ta  fcr  -i.^rV  gBsse 
ars  Sor  &nada  and  wr.;T:»-;ror-.t*id  Teese.  trar.t,  aM  all  oc^ar  species  of 
qsaas,  e:t.'-ier  singly  cr  L-.  •_•»  ^frire^i-is.  cicrapt  '.r  VidsMngrar,  Cregor,, 
and  QiJi;orr.ia  ^daz%  t."iara  are  s«rru:«*a  s^s^or-ii  a-nd  iinuts  or,  ora.-^. 

Oliac  STAT!  REaiATT-tJE  P^P  ATTrr:':*.'*!  f  F- ^T^:  TTT  ..-;  Af.Ti  DEL3.1ATICW  OF 
Girraytiw:  :ai  Aj^fAii  ■:*  rot<Ts  wtthin-  s-:att5.  ^iTr-Ai  rest^"~:o;s  hay 
APTLV  ON  fv^EPAL  A;":  STATE  VK^ZZ  hr^T-ii  A^'iJ:--  ^--T;  nxeyC  UIDLW 
PESEFv-A—WS. 


Bag     R)«ses8:cn 


Oct.    :4-Mew.    JC  4 
Dec.    i9-Jan.    1. 
Ncv.    i5-Jar..    22. 


Saine  aa  for  *jc>s. 
SarM  as  for  duciCB. 


See  footnote  (1) . 


Only  ty  permit;  2 
cranes  per  eeascn. 


See  footnota  (1) 


Sandhill  cranes    (only  in        Nov.  4-»ov.  «  ( 
Gams  Kanagaaent  units  Nov.  S-Nov.   10  ( 

30  A,    SOB,    31,   and  32)  Not.    12-Hov.    14  t, 

ftow.    16-(tov.    18. 

Callioffl# 
Dtjcks: 
Noitheastsm  sons  (2)  Oct.  e-Dec.  5. 

Colorado  River  Zona  (2)       Oct.   14^fciv.   70  k 

Dec.   19-Jan.  «.  See  fooCnoCa  (1) 

Sajthatn  lone  (2)  Oct.   15-Nc«/.  9  t 

Dec.  7-Jan.  8.  See  footnote  (11 

Balance  of  State 
Zcne  (2)  Oct.  22-Kov.   13  & 

Dec.  *-Jan.  8.  See  footnote  (1) 

Ceesa  (asecapt  cacldlng 
Canada,  Aleutian  Canada 
and  brant; : 

^torth«aBtam  Zone   (3)       Oct.  t-Jan.  1.  3  e 

:r^\\itlurj  no  Bore 
than: 
Canada  geese 

(exce^jt  Aleutian 

ard  Cackling)  2  4 

Whlte-frontad  geese 
(e«aept  t.".at  the 
seasor,  ».hall  be 

Oct.    6-Oct.    3C, .  12 

White  geese  3  « 

Colorado  River 

2one(3)  Nov,    15-oan.   22.  6  6 

Including  no  nore  thani 
Daric  (Wjt  no  ipots 
than  2  Canada 

geesa] (i)  j  3 

Whits  3  3 

Sojthem  Vsrm    (!)  Oct.    15-Jan.    15.  6  6 

Ircl-nHrtj  no  ncre  t-han: 
Dark    rexc^^t  tha- 
Canada  gaesa  s!~.all 
not  e9cce«:j  2  m  the 
daily  t^  a.-ri  pos- 
session HjLits;  cut 
in  that  portion  of 
OiBtrict  22  withm 
the  Southern  Zone, 
Ca.-adj  geese  (My  rtn 
fexreeri   :    1,-.  Aa-.I/ 
Oa^  arri  J    i-i  pcee- 
eseior.j   artS  t-ie  &ea- 
son  on  Canada  geftse 
shall  bo  Oct.  ::- 

Jan.   1',.)    ■:  3  3 

Vsr.ita  3  3 

5a , anoe-of -the-Stata 

2«^'21  Oct.    i9-J«r.    IS.  3  3 

Ir>;:ludi,-w  no  wore  thani 

Dark    (3)  [<l  :  j  3, 

Bfoept  that  the 
season  en  Canada 
ymaaa  sh,all  te: 
counties  of  Del  Norte 

and  Hi»t»ldt  Clcead. 

Sacra.'wa.'ite  Valley- 
Area   (2)  Clceed. 
San  Jaaquin  ^*lley 

Area    t2]  Oct.    20-«oi/.    3;. 


Oct.  23-jan.  1. 


90 


BEST  COPY  AVAILABLE 


a. 

JO 


w 

i 

ts 


>  valley 

Xna  (2)  Oct.  29-iiav.   30. 

ABBttinler  of  Zone      Oct.   29-Caa.   1. 
Wiitm 
C^f^dlng  Canada  geesa  ami 
Alautian  Canaila  gesse      Closed. 


Brant 

Coots  and  oomon 
KXJCtMTW  (singly  or 
In  tha  aggragata) 
t  anipa 


Brawn's  Etork, 
Haffat  County 

Delta  and  Mintrose 
Ccuntiaa 


Nov.  Utov.  30. 


Sane  as  fcx-  audcs. 
Same  as  for  duca». 


Oct.   22-aec.  4, 
Hov.   12-Jan.  2. 

Nov.   12-Jan.   2. 


Dolores,  Gunniscn,   lAPlata  and 

Mcntaztaa  Counties  Closec 

Remindar  of  State  in 


pacific  Flyway 

Oct. 

1-Oct.    U  ( 

Oct. 

22-Jan.  2. 

Coots 

Same 

as  for  dud3. 

Coancn  snipe 

Sept 

1-Dec.   2. 

laaho 

Ducks 

Zcne  1   (2) 

Oct. 

1&-Dec.    12. 

zona  2   (2) 

Oct. 

Dec. 

B-Nov.    6  t 

ICKJan.  7. 

Geess: 

Gooaa  Araa  1 

(2) (5) 

Oct. 

8-Jan.   1. 

Inclullng 

no  nor* 

than 

CBTk 

Gooaa  Area  2 

(2) 

Oct. 

22-Jan.   1 

including 

no  iBore 

t^.an 

Dark 

Goose  Area  3 

t2) 

Oct. 

10-Jan.  3. 

including 

no  irore 

than 

Dart 

Oct. 

»3V. 

Dec. 

ICWJOV.   6. 
7-Dec.    13. 
14-aan.   3. 

Goc«e  Area  4 

{2) 

Oct. 

IS^an.   B. 

including 

than 

Dark 

Coots 

same 

as  for  ducte 

Canon  snipe 

ScCB 

as  for  ducks 

MenC4flB 

Ducks 

Oct. 

Dec 

a-NoV.   26  ( 

24-Jan.    1. 

See  footnote  (1) 


1  2 

Only  by  pemit; 

2  geese  per  day: 
4  per  season. 
Only  tfjf  permit; 
2       4 

6  geese  per  saascn. 


Geeae:    (£] 

East  of  the  Ccr.t  ine.-.tal 

Divide  Oct.   1-Jan.   1. 

Including  no  more  than: 
Derk 
»*iite 
Uest  of  the  Continental 

Divide  Oct.   1-Jan.   1. 

Including  no  more  than: 
Dark 
Milta 
Coots  Sane  as  for  ducks. 

»  Same  as  for  ducks. 


See  footnote  (1) 
See  footnote  (1) 


See  footnote  (1) 


Hhistllng  swans, 
in  Cascade,  Hill, 
Liberty,  Pondera, 
Toole  and  Tetan 
Counties 


Oct.  1-Jan.  1. 


Nevada 
Ducks: 

Claric  County 
Renalnder  of  State 
Dart  geese: 

Clart  County 

White  River  valley  in 

Nye  County,  and 

Kthranagate  valley 

in  Lincoln  County 
Ranainder  of  State 
Mhite  geeae: 
Clart  County 
White  River  Valley  in 
Nye  County,   Pahranagate 
Valley  in  Lincoln  County 
and,   Ruby  Valley  in  Elko 
and  Unite  Pine  Counties  Closed 
Remainder  of  State  Orrt.    B- 

Coots  and  ccniaon 
moorhens   (singly  or 
in  the  aijgregate) 
Ccnmcn  snipe 
Whistling  swa.'is  (only  ii 
Ciuirciilll,   Lyon,  arxJ 
Pershing  Counties} 


HewHaxleo 
Ducks 


11 -Jan.  8. 
3-Dec.   5. 


Nov.   26-Jan.  22. 


26-Jan. 
8-Jan.  E 


NCT^.  26-Ja.-i.   22. 


Saine  as  for  ducks. 
Same  as  for  duc>:s. 


Oct.  8-Jan.   8. 


North  of  Interstate  40 
Including  no  more  than: 
Dart  (no  more  than 
2  Canada  geese  per 
day  and  12  per 


) 

White 
South  of  Interstate  40 
Including  no  more  than: 
Dart  (no  more  than 

2  Canada  geesa) 
ttiita 
Coots  and  ccmon 
moorhens  (singly  or 
in  Che  aggregate) 
Canton  snipe 
Sora  and  Virginia  Rails 
{singly  or  in  the 
aggregate) 


Jan.  7-Jan.  22. 


Oct.  22-Jan.   15. 


Only  fcy  penriit; 


See  footnote  (1) 
See  footnote  (1; 


O 


Only  by  perrit: 
1  S'-.-^T  per  sea£T 


See  footnote  ! 


Oct.  e-Jan.  6. 


cucks: 

Entire  State,  except 
Morrow  and  Umtailla 
Counties 

Morrow  and  Utnatilla 
Counties  Oct.  15-Nov.  27  £ 

Dec.   10-Dec.   31. 
Geeea  (exc^A  cackling 
Canada,  and  Aleutian 
Canada): 
Western  Oregon  [3H7)  (8)   Oct.   15-Jan.   15. 


See  footnote  ('. 
See  foctr.ote  {'. 


BMBun  OzB^on,  unosfK. 
mimr.  HaltMur, 

KLonaUi,  and  Idke 

Cbuntlea  Oct.   15-Jar.   1.5, 

Zndudlnq  no  wan  tiun: 

Bikar  and  ibUisir 

CowtiMO)  Oct.  ]5-Jan.  1. 

KlmtMi  and  laka  CDuntl«s 
Xneludln?  no  aero  th&n: 
Dutc  (3),  aaacopt  the 
6«uicn  en  white- 
froftrt  9eese  does 
not  opffli  until 

Mov.    1.  Ocrt.    :5-Jan.    15. 

whita  Oct.  15-J«n.  15. 

cacklLng  and  XlaL-t-a-n 

Canadd  geese  Cloead. 

B:^ar.t  C*c.  17-Jan.  1. 


erCy  by  pemlti 


OooCa 

Coaacn  snipe 


Sane  as  for  Ax3f» 
Sane  as  fcr  ducks 


Oct.  6-3ac.  4. 


See  Cootncta  (1] 


0«iaral  Season:  Oct.  B-J«r.   1. 

Including  no  nore  thant 
Dui(  geese 

Wilte  creese 
Spaclal  SMAcns: 

Daggett  County  east  of 
U.S.  Hlghmy  191  Oct.   J2-Dec.  4. 

Inel'jiing  no  nsre  than; 
Canada  ^eese 
MasMnqtcn  COurtr/  Oct.   15-Jaji.  8. 

Inci'jdlng  nc  ncra  tJ-Ani 

Canada  geese  ; 

nwy  CDurrty,    riesert 

■■*  Ar«a  Oct.   29-Jan.   1.  : 

See  State  Regulations. 

Ooota  EA-ne  as  tzr  ducks.         ; 

OaMon  snipe  Sa.Te  as  for  ajcxe.         ( 

*wdr»  Bwane  Oct.  8-Jar..   i. 


Eastern  Washi--«rtan{9) 

Western  WashLntjton{9) 


:  cacWtng 
Ca.nada,  Aleutian  Canada 
and  bnuTt) 

Eastern  Has.-.L-qtcnO)  (9) 
Uams,   Benton, 
TxMqlas,   frarJtXir., 
Gra.-)t,  Kittitas, 
tJjicoin,  Oeanogon. 
fpc)(ane,  and  villa 
waila  Counties,  and 
east  of  Satua  haa 
fHigTiuay  97)   In 
Klidutac  Cogrty 
Rmalndar  of  Eastern 

UMhlnjtcn 

Maatam  Washington.' 3)  ;■;)  i 

Island,  SVagit,  Snehcala.*! 

a.-id  '-Ciatcou  Car-.ties  .Oct 


Oct.   15-Oct.  23  k 
Wov.  5-ttec.   31. 

Oct.   15-Oct.   33  (. 
Nov.   12-Dec.   31. 


Cnly  by  periaiti 
1  ff-iar\  per  seasrrn. 


See  foctnote   ;;) 
Sea  Jcctncta   il) 


Oct.   IS-Oan.   15  (ilj.   3 
Oct.   L5-Can.   15.  3 


Clarlc.  coulitz.  Pacific 
and  Uah)tia)oa  Osunties  See  footnotes  (3) 

*  (11) 

attainder  cf  Uestem 
WhaTilngtcn  Oct.   15-^Jan.  i5.  3  6 

cackling  Caiuda  geese  and 
Aleutian  Car>ada  tgeeeei     Closed.  ■■ 

arwnt: 

SVjqit  and  Whatccn 
CDuntiea  cnly.  Dec.  10,  11,  13,  U,  15 

16.    17,    18  and  20.  2  4 

coots  Sme  aa  for  ducte.        25  25 

coTDon  arupe  6«raa  aa  for  ducis.        9  :« 


See  foot-cta  [i: 


DuUV 

Oct.  8-Dec.   5. 

Cciota 

Same  as  for  ducks. 

Canada  dm 

wa 

Oct.   1-Qac.   30. 

Canrcr  sr 

pe 

Sept.    17-Dec.    15. 

JO 


16 


par  day   a-id   4    ir, 


Franort    and    Tatar 


(1)  ttx>;  Lirats,  Basic  dail/  bag  a.-rf  posseseicn  llir^its  on  Ax:km 
tlncl-jding  IBer^ga.■^sers  t_^.rajg*iout  t."ie  ertire  Flyi«y  is  4,  iTcl-^imj  ra 
ROre  CJ-an  J  »allarda  i-ct  arj.>'  i  female  {i-ior.)  realland,  1  pintail,  aM  2 
redheads,  TTm  poesesei^n  limit  is  cwioe  Vyt  daily  iur.it.  Additicnally, 
r-ie  folltwlng  rastricticns  apply  to  liffjts  in.  Arizcna.  In  hrizzfyt.  t^ 
daily  limit  siay  include  ro  rnore  t>an  either  i  fa^'.e  iriar.)  mallard  or  : 
Haxlcan-1  i>ce  i±jck ,  tx>t  not  both :  Bra  rvt  more  tnan  2  ferns  1  e  I'her^ 
niallarda,   2  Mexican-lika  ducks,   or  1  c;  ea*,   ir*y  be  In  poe^essiar. 

(I;  lane  Area  boj-idariee  deecribed  in  tfte  Septaeiser  16,  1538,  fftjera; 
gaeiS^r  a-ntt'cr  State  reg-.ilatlcns.  :n  jda.-: ,  t.*^.*  seascn  dates  ior  :3.-,e 
1  superrscJe  t.'wse  estAtlishcd  for  T-ie  rt.  HiU  Indian  Peser.-ation  as 
fwbiiened  1,-1  t^  Ajg-.;«t  18,   ISGS,    fsitrn;  Ra^ig-^er. 

(3)  T^ie  aeescr,  an  cackling  Cana.ia  gacee  iid  Aleutian  ^nada  aeese  is 
closed . 

(i)       TSa    dark    goose    lirj.ta    iray    be    expart^ei 
pcsseasiar,    pr-:».'iied    t.-,<ry    are   Caj-Aia    geese,    fe>.> 
ajld  Aleutian  Car-^.ii  aetse  fir  i.*i.:r.  tJ"Le  se^?-r~    ;i 

[5'.         T^m     6<»a»r>-.     o".    taihite    geese    i*    cloeed    m 
oauntiee. 

(61  Ir.       Mcnta.-ia.        ctiock       State       req-ul«tlcr«       for       Kpecial 

seasons 'sicneptia-is    m    FYeazeout    Lake   Wjii    Ca.-,'on   Ferry;    Flat.hsadF    Deer 
Lodae  Ctxintyj    Bentcn  I^Uui  Hlsaoula  County;   ard  iCemscTwddt  Lake. 

;7)  Wester-i  Oragcn  consists  cf  all  cour.tias  west  cf  t,-ie  sjmit  cf  t.V 
Cascades  exa.L*ii.->g  Kd>.3t.-i  and  K:cd  Kiver  ajjr-ies.  Lastcr-.  Crerian 
consists  of  all  corrtles  "'>t  cf  the  sinrit  of  t?ie  Casc&des.  Utl^idL-q 
all  of  Ka^Tidt.'-.  ard  Kood  River  C-Jiit.es,  T^ose  portions  of  Coce,  Curr/. 
riojglas  e.nd  Lane  Counties  lying  wast  of  U.S.  Hii^iway  lOl,  and  t.-.ar 
portica-.  cf  western  Or^or.  west  and  n^rch  of  a  line  startii>3  at  the 
Coitafcia  River  at  Portla.'ti,  south  or,  Interstate  5  to  Hwy  32  at  Sale*. 
east  cfi  Huy  22  to  t.-,e  Etayton  Cutoff,  soutJi  en  the  Staj-t^xi  Cutoff  to 
Stavixn  and  straight  eout.-.  to  the  Santian  Fi^-.-wr.  wast  (^kwr^trea-T;!  along 
■■'  '-'if.  SatXls^.  R.ver  -.r  r^terstate  ! .  sout.*:  cr 
-uncticr  with  Hwy  :if  at  Pjoene,  and  west  a-,  ft.y  !;*■ 
are  closed  to  all  gaoee  hunting,  exc^rt  for  a 
special  Nart-Twest  Oregon  perrut  goose  hunt. 

(6;  Sc.rthwest  'Teo':^  Ppec.-.l  Perrr.,-  Gocse  Sea»r-r,  -  *:a'.-ercier  ir- 
January  12  on  Sau^-le  Is-a-nd  w.iol.'e  Kreji.  c-J.;  m  des:gr.ated  are  b-t 
excising  htorth  Ur.it  and  Ccl'jmbia  Pj.ver  Beac*)^,  Private  larvj«  of  Sauvie 
Island  (including  Soippooee  Flat  and  Leer  Xsla.nd'  .  Arjoeny  NWR,  Pri\-ate 
E.-^*  tr  u.,l,Ar  L,  f;r,icy  !.""T ,  ard  ?ri'.-=:re  lar«s  aJ7.3ca.nt  t~ 
See  State  regulations  for  specifi-  toun^&r^' 
days  and  other  cciiitions  of  tt»  penr.lt  season. 

— '^l^es  all   arejs   ly-ra  east   of  t.-.e  Pacific 


a- 


Intaratate  5  to  its 
to    t.*M    Oreocr-.    Coast 


areas    li'_"^   to   t.'-.e   v*st   1 


v;as.-.m7tcjn    . 
Qraat    Trail     and    east     cf    tJ- 
Ct»inty.       Western   wia.-^ngt£fi 
Easterr.  Washirertor . 

(10)  GesBe  may  be  nunted  cnly  on  Saturdays.  s-j.-xlaya,  a.-*!  Wednesda\-3, 
a.nd  or,  Novwtfcer  11.  Zi  and  J£  1.-1  Adase.  aanton,  Dcuclas.  Franklin., 
'jfant,  Kittitas,  Lincoln.,  Okanogan.,  Spoka-ne,  and  '"^a-lla  Walla  Ccuntie* 
and  east  of  Satus  Pass  (V.S.  Hig.'irty  »? .  1.-.  K-ickitat  Count-/.  Ceeee  My 
De  h.irted  every  day  during  Jirruary  le-i:  _-.  Adars,  Ser.tor.,  Dcnalas' 
Franklin.  Orant,  Futtitas,  Klickitat,  Lin:i:;Ln,  walla  Walla,  area  viki:T<i 
Coantles, 


(11)  TTie  hJT^tUTq  aeascti  for  ail  geese  except  Canada  qeese  In  Clark, 
CMlitz.  Pacific  and  warikia)aiin  Counties  Is  October  15  t^jou^  Jaruar'/ 
15;  3  geese  may  be  t^i^en  daily  ajid  6  nay  be  Li  possess icfi.  Canada  goc^e 
seascd  Is  op«n  xn  the  folloulng  Clai^-C3i<flitz-U^i>u.ak;a  Counties  ar^: 
Claxit  count,':  Ail  lands  wast  of  the  boundary  fron  Interstate  5  ticrth  tr 
SR  5:2,  trieroB  north  en  H.E.  10th  Avb.^  thence  north  or  N.E.  TiiiiKn  Road 
to  La  Center  Road,  thano*  wast  to  Interstate  5,  theiice  north  to  ti:e 
i«wis  River;  Coulitz  and  Hah)da)cum  counties:  all  lands  south  of  State 
Hwy  4  and  west  of  Interstate  5.  'Die  season  in  the  Clark-Cofc-'lit;- 
Wah>aa)cun  area  is  ttav.  13,  16,  20,  22,  27,  and  29,  Deceriser  3,  7,  ,1, 
13,  17,  ;i.  37,  in  31,  and  January  2  and  7,  The  Canada  goose  seascn  is 
open  in  E^ciflc  Count/  frtsn  on  Hedneadays  and  Satunlays  only,  ikmeixx 
12  to  January  7.  car-iada  goose  season  shooting  hcun  aim  9  a.B.  to  4 
F-a.  Bag  limits  ar«  3  geese  par  day  and  S  in  possession.  Including  no 
Bore  than  1  dusky  Canada  goose  psr  aaaaen.  Sss  Stats  regulatlow  for 
specific  ccndttlons  of  these  pemit  hunts. 

4.  Section  20.106  Is  Twised  to  read  as  follows: 


3Q.106 


limits,  and  shooting  houra  for  sarrihill  cranfs. 


fifrtlBA  fViWi-  Subject  to  Che  qpplicable  pccvisiors  of  the 
praoading  sacticm  of  this  part,  open  aaasans  are  prescribed  for  taXin^ 
santiiU  cranaa  with  a  dally  bag  llait  of  3  and  a  possessicn  limit  of 
6  cranes  <iaU.sss  othetviae  noced) .  and  with  shooting  hours  fm  one-half 
hour  before  sunrise  until  sunset  (unless  otherwise  noted)  in  the 
following  areas  for  the  dates  indicated: 

(a)  In  colea-ado  (the  central  rij-jay  portion  exoept  the  San  Uiis 
Valley  and  North  Faric)  the  inclusive  dates  are  Cctcter  I  throu^ 
Hovmcer  27,   i^es. 

(b)  In  Hew  Haxloo  <a)  in  the  counties  of  Oiarves,  Oirry,  re  Baca, 
EMy  1*«.  Quay,  ""l  Roosevelt,  the  inclusive  dates  for  ths  regular 
seascn  are  Octcfaer  22,  19*9,  through  January  22,  1989;  (b)  In  the  Kiddle 
Rio  Orande  Vailay  Hjnt  Zcne  (described  in  State  negulatlorvt}  tlie 
inclusive  dates  for  the  as^ierijBentftl  seascn  is  October  15  thrcogr: 
October  30,  1988:  and  (O  In  the  Barch-Oeaing  Zor«  in  the  counties  of 
Sierra,  Luna,  and  Dona  Ana  the  inclusive  dates  are  Ja.-iuary  6-Car.-.^iry  8; 
January  13-January  15;  January  20-Jarwary  22;  and  January  27-aa.Tjary  29. 
19B9.  Hunting  in  the  exFerunerrtal  seasons  is  ty  State  pemit  only,  t.'ie 
dally  bag  lur-it  is  3  sarc&iill  cranes  and  tr*  seasonal  tag  liiiut  is  S, 
and  shooting  hours  are  sunrise  to  sunset. 

(c)  In  <»clahcaa  (tJ^t  portion  west  of  l-3ij  the  inclusive  datco  are 
Octctaer  22-aaruar/  22,  1959. 

(6)  In  Teseas,  In  Zcrv  A  Che  inzVisivo  dates  ax«  itcNoixr  12,  1^'. 
t.'-.raugn     February  12,      1989.  In     Zone     B    t,he     inclusive     dates     are 

Noweeber  26,  1988,  through  Petmiary  5,  1989.  in  2orm  c  the  iiclusive 
d«te«  ar«  Janjory  7,  1989,  through  February  12,  19B9.  Jn  the  renairtlpr 
of  the  State,  the  season  Is  closed.  Seo  State  reg^ilations  for 
desaripCion  of  zones. 

(e)  In  Mtwth  Dalcota  {that  Fcrtion  west  of  L'.s.  Highway  29;;  t.* 
inclusive  dates  ore  SepCeober  10  throui^  tiovcrfior  6,  1986. 


ttw    Inclusive   season   dates   ara   Sff.tvihor   ; 


(f)  In   South   OaJcotA, 
through  Octctoer  30  19ae. 

(g)  In  HontAna  (the  Central  Flyuey  portion  estoepc  that  area  south  ef 
r-90  and  west  of  the  Bighorn  Piveri,  the  inclusive  dates  ar*  0et2t»»r  : 
through  tto/entier  27,   loas. 

(h)  In  Wyaaing,  in  Cas|:bell,  Gonveive,  Crook,  Ooahen,  Id.-«r.:p, 
hicbrera,  Platte,  and  Heston  Counties,  the  Inclusive  season  dates  are 
£eptaitoer  17  through  IJovccber  13,   I93fi. 

Each  t^unter  perticipatinq  in  Che  regular  anndhill  crecw  bunting 
eea«or.  nust   cttain  and  carry   In  his  possession  while  hunting  sandhill 

cr^-ies  a   valid  Federal   aa-idniU  crane  hunting  permit  a-^ilable  without 
cost     fran    cc^iaervatlcn    aqencies     in    tne    States    Adhere    crane    huntirej 


fioasons  are  allouttl.    llis  permit  sust  be  displayed  to  any  a;,thorized  law 
enforcenent  official  x^xn  request. 

Pacific  nvwav 

(a)  L-i  Arizcra  (within  Game  Kanagenerrt  LYats  33A,  30B,  31,  and  32), 
the  season  dates  are  Hovenber  4-6,  Noveniaer  8-10,  Kovoriaer  12-14  and 
Nfwwtoer  16-18,  1988.  ftintLig  will  be  by  special  penait  to  be  issued  trj 
tha  State.     Each  permittee  may  taJte  2  sandhill  cra.-jes  per  seascn. 

(b)  In  W/aning's  sanJhill  crare-Canada  gocoe  hunt  ar^as:  Renting  is 
by  State  permit  orJy. 

Bear  River  area  in  Lincoln  County  -  the  seascn  dates  are  Septatrher  3 
through  Septeri^er  4,   1988.     Season  limit  is  1  sandhill  crane  per  hunter- 

Riverton  Boysan  Unit  in  Froaont  County  -  the  saasor  dates  are 
S^TCeiber  10  through  Septa±)er  11,  1988.  Season  lladts  are  2  sandhill 
cranes  per  hunter. 

Salt  River  (Star  Vallei')  area  in  Lincoln  County  -  the  season  dates 
are  S^r^teteber  3  t.'ircugh  Septentoer  4,  1968.  Seascn  limits  are  1  sand.'ull 
crane  and  2  CarAia  geese  per  hj-.tar, 

Eden  -  Farson  Agric^  rural  Project  in  a-netwater  and  Sublette 
Ccxinties  -  t-he  sesison  dates  ore  Septentier  3  thrtxr^  Septemoer  4,  1568. 
Saaacn  limits  are  2  sandhill  cra-ies  and  1  Canada  gcose  per  .^.unter. 

5.  Section  20,1C7   13  r^.'isad  as  foUi^'s: 

20.1(y7       Seasons,     liirits.    a.-d    ahootina  hours    fcr   fjdr^    [■r.f.istli.->q: 
Bwana. 

Whistling  swans  may  be  tAken  only  by  State-iss-jed  perrcit.  PEnrlttee*; 
may  take  only  one  %tilBtli.'»3  swan  per  season.  Successful  permittees  nrost 
ijaiwJiately  validate  their  harvest  ty  that  method  required  in  st-at*' 
ragiAlatlons-  Shooting  hcxirs  are  (ran  one-half  before  s^-irise  to  sunset 
daily  eiccept  as  other,/tse  restricted-K3»eck  State  hunting  regolations. 
Seasons  are: 

Atlantic  riyway:  (a)  in  ^ortJi  ^^lina.  tundra  swans  way  be  hurted 
fran  MoveBbar  3,  1988,  through  January  31,  19B8;  and  (b)  in  v^fay-i-a. 
tundra  swans  iwy  be  hunted  frcn  Novenber  1  through  Noveeber  5.  i%38, 
Novwber  7  throu^  Hovenber  12,  1988,  and  Hovaber  14,  1988,  t.hrou;^. 
January  31,  1989. 

Cerffral  Flyway;  (a)  In  Montana,  tundra  swans  nay  be  hunted  fr=r 
Octcber  1,  1988,  thrxaugh  January  1,  1939;  and  (b)  in  florth  1:aL<c^. 
nnlra  bubta  »iy  be  hunted  frcn  octcber  8  through  Novenber  13,  1983. 

Pacific  Flvtay:  (a)  In  (fcnt^^,  whlstlLig  swa.is  may  be  hunted  only 
in  Teton  ard  Cascade  Cour,ties  fnaa  Octctoer  1,  1988,  through  Janujury  1, 
1989;  (b)  In  t'e-.^^da,  tu.ndrB  swans  ray  be  hunted  only  in  ttun3till,  Lyon 
and  i^rahing  Counties  froa  Octcber  8,  1988,  throucfi  Ja.TUar/  B,  1989;  (c) 
In  \Jt3i\,  tu«Jra  SMris.  ffjy  Jje  bjntotl  Crtm  October  8.  1988,  thrTX»gr. 
January  1,   1989. 

fi.  Sectlcn  20,109  is  revised  to  read  as  follows: 

20.109  pctgnJ.«^..SWtsons,  limits,  and  hc^rs  fcr  tal-una  cu-oratorv  qa--e 
b;rd3  by  falccfgy. 

Subject  to  the  applicatoie  provlsicns  cf  t^-.ls  part,  the  areas  open  to 
tumtins,  the  respective  open  seasons  (dates  inclusive] ,  the  hawking 
hours,  and  the  daily  hag  and  possessicn  li.-5its  on  the  species  designated 
in  this  secClcn  are  prescribed  as  tGllows; 

Gaily  bag  Itait 3  singly  or  in  the    aggregate. 

E^seseeslon  limit 6  singly  or  in  the  aggregate. 

Th^M  limits  apply  during  both  regular  hunting  seasons  and  ext^ind^ 
falconry  £ 


Atlantic  Flvwav 
Florida; 

ItournliKT  *wo«  and  whita-vinged  doves Sept.  24-Dec.   2. 

Vtoodcodc Oct.  22-Obc.  4. 

Snip* Mcv.   1-Feb.   15. 

Ocancn  ■oochons  and  rails Se^.   24-Dec.  3, 

Ducks  and  cexXs Nov.   l-Nov.   19  t 

Dec.  1-Dec.  14  & 
Jan.   21-Feb.   28. 

Ducks,  coots,  nex^ansers,  gallinules 

and  sea  ducks Ilov.   14-Feb.  28. 

Maine: 

Cucks,  ooots,  and  mergansers: 

North  Zone  (Units  1-5) Oct.  6-Oct.  9  t 

Oct.  3(H4ov.  9  & 

Nov.  20-Jan.  20. 

South  Zone  (Units  6-8) Oct.  6-Oct.  9  6 

Oct.  23-Wov.  30  i. 

Dec.  la-Jan.  20. 

Maryland: 

Mourning  doves Sept.   1-Oct.   23  fc 

Nov.   1-Dec.  24. 

Riils Sept.   1-Dec.   16. 

Woodcock Oct.   5-Jan.   19. 

Snipe Oct.   HIov.   25  fc 

Nov.   28-Jan.   17. 

aiClCB Oct.   21-Oct.    22  & 

Nw.   21-Nav.    25  i 
Dec.   l-Har.   10. 

Canada  Gees* Nov.   U-Hov.  25  & 

Dae.   8-Jan.   21. 

Snow  Geese  (Including  blue) Oct.  25-«ov.  25  i. 

Dec.   5-Jan.   31. 

Brant Hov.   21-Nov.  25  & 

Dec.  8-Jan.  20. 

All  pennitted  ducks  and  coots Oct.  12-Jan.  14. 

Naw  Hanpshire: 

Ducks,  coots  and  mergansers: 

Inland  Zone Oct.  31-Nov.  23  & 

Dec.  5-Dec.  31. 

Coastal  Zone Oct.   24^ov,   23  i 

Dec.   15-Jdn.   8. 


IfewJfilSgy: 

tticks Oct. 

Ibr. 

New  York: 

All  Species: 

Northeast  Zcne oct. 

Nctv. 
Scuthaast  Zone oct. 

Oct. 

Western  Zcne oct. 

Long  Island Nov. 

Pawvlvania; 

Mourning  doves s^jt 

Ducks  and  geeee oct. 

South  Caroli;^: 

CXxiks,  ooots  and  mergansers Oct. 

Nov. 

Vitninta: 

Woodcock  and  snipe oct. 

Hairnirq  doves  and  rails s^ 

Dec. 

Djcks,  ooots,  irepgansers  and  geese Cct. 

Hlssissliyl  nV^ay 

Illiifiis: 

Mcuming  dcsves,  woodcock,  rails  arrf  snipe sept 

IXKks,  mergansers  and  coots oct. 

Indiana: 

Mourning  doves oct. 

Jan. 
WoodoocJt s^rt;. 

Ducte,  C3oots  and  nergansers: 
North  Zcne oct. 

Oct. 

Dec. 
Scwth  Zone cw: . 

Oct. 

Ohio  River  Zone oct. 

Nov. 
Jan. 

I2£S: 

Ducks,  coots,  and  geese Sept. 

Kentucky: 

All  permitted  species Nov. 


3-Jan.  7  i 
mar.  10. 


1-Oct,  7  t 
1-Nov.  7. 
1-Oct.  U  i 
17HDct.  19. 
1-Oct.  14. 
4-Nov.  17, 


1-Dec.  16. 
8-Jan.  8. 


1-Mov.  30  k 
19-Jan.  3. 


1-Dec.  16. 
8-Jan.  8. 


9-Oct.  13  & 
17^Jov.  3  t 
1-Jan.  8. 
8-Oct.  21  t 

25-Nw.  18  & 

16-Jan.  8. 
S-Nov.  22   & 
23-Dec.  9  L 
5-Jan.  8. 


Michigan: 

Snip*,   railfl  and  moort^enB Sept.   1-D*c.   16. 

Ducks,  ooots,   ard  gee8« Oct.  4-Jaii.   18. 

Minn— otflt 

W0Q43DCX,  snipe,  a.M  rail* S«pt.  1-Dec.  15. 

Moumljxj  Doves Nov.   15-ltov.   30  & 

Peb.  l-Kar.  4. 

Ducks,  coots,  and  nei^afisers Nov.  1-Ncw.  30  & 

Jan.  2B-Kar.  10. 

mMouri: 

Msumlng  dov«s S^.  1-Dec.  16. 

Ducks,  coots,  and  mergansers Oct.  l-Jan.  15. 

Hlgcensin; 

Rails,  woodcock,   snipe,  and  gall inules S^^.   l-?ec.   16. 

Oidks,   mergansers,   and  coots MtTJ.   t~Jan.   22. 

udese Oct.    1-OeC.    31. 

Colorado ; 

Dudes,  mergarsers,  coots  and  geese Sept.  InDct.  7  L 

Oct.   19-Nov.   4. 

All  siigratory  game  birds  e»:luding  dovvs Sept.  17-Jan.  1. 

maaOsa- 

Ducks,  coots,  mergansers,  ani  geef*. Oct.  1-Jan.l5. 

Hew  Mexico:  (1) 

M:3uming  doves Sept.   l-Hov.  6  & 

Nov.  22-DOC.    3C. 

Band-tailed  pigeons Sept.   1-Nov.   30. 

Sandhill  cranes  only  in  Chaves,  Ojny, 
Oe  Baca,  Eddy,  Laa,  Quay,  and 
Roosevelt  Counties Oct.  6-Jan.  22. 

Ducks Oct.   B-Jan.   IS. 

Canada  and  irfilte- fronted  geese Oct.   B^an.   15. 

Snan.   b'iue,  and  Roes'  geese Ncv.   28-Feb,   28. 

Kki  legal  ffdgratw,'  gaiw  species. Sept.   l-Nc^/.   6. 

oKlnhcwa: 

Duck,  mergansers,  and  coots Oct.  5-Jan.  22. 


LiNG  CODt   *3iO-5S-C 


HjumiJig  dcvas   [statewide] Se^.   1-Vir/.  20  t 

Jan.  1-Jan.  26. 

Rails  and  gallinules Sqjt.   1-Nov.   20  i 

Jan.   1-Jan.  26. 

Whito-WLnged  d^as S^t.   1-ltov.   20  & 

Jan.  1-Jan.  26. 

Hcuming  doves Sept  1-Oct.  15. 

Snip*  and  rails Sept.   17-Mov.  25. 

Ducks,  coots,  nsznansers,  and  geese Oct.   8-Jan.   1. 

Pacific  Flvvgy 
calitpm^i 

Ducks,  ooots,  meirganBers  ard  geese 

Hortheestem  Zone Oct.  B-Jan.   22. 

Colorado  River  Zarm Oct.    14-Jan.    28. 

So^it-^iem  Zone Oct.  15-Jan.  27. 

&a:a.'>:M  cf  State Oct.  22-Peb.  5. 

OtXAa,    mer'ja.-.sarB ,    33ots  a.il  geese S^rt.    1-Oot.   7  fc 

Oct.    li-Oct.   24. 

Kximing  doves S^it.   1-Dec.   16 

Ducks,  coots,  and  mergansers 

Area  1 Sept.  23-Oct.   14  i 

Dec.    13-Jan.    7. 
Ana  3 Sept.  23-Oct.  7  & 

iidj.    7-Dec.   9. 

Araa  1 Sept.  23-Ctt.  7  & 

Jan.  2-Jan.  7. 

Araa  2 Sept.   23-Oct.   21  i, 

Jan.  2-Jan.  7. 

Area  3 Sept.   23-Oct.  9  ( 

Jan.  4-Jan.  7. 

Area  4 Sipt.  23-Oct.  l<s. 

Ducks,   ooots,  !iieraa.-»er5,   sripe  a-id  moci^iens . . . .  Jan.   12-Fefc.   2B. 

hVDumng  dc^es Sept.   1-Hcw.   6  i 

Nov.  22-Dec.   30. 

Band-tailod  pigeons Sept.  1-Ncw,  30. 

Ducks.. Oct.  8-J«n  8. 

Canada  and  whit«-fnarrted  geese Oct.  8-Jan.   15. 

anai,  blue  and  Ross'  geese Oct.  e-Jan.  8. 


Federal  Register  /  Vol.  S3.  \o.  188  /  Wednesday,  September  ^8.  1988  /  Rules  and  Regulations         37965 

Oregon: 

Dcwes  and  pigecns Sept.   1-Dec.   16. 

All  permitted  migratory  waterfowl Oct.   1-Jan.   15. 

Utah: 

Ducks,  coots,  mergansers  and  geese Oct.  8-Jan.  8. 

Washington: 

DucJcs,   coots,  mergansers,   and  geese Oct.    IS^Jan.   29. 

wycffiJjTg 

Mourning  dcves Sept.    1-Oct.    IS 

Snipe  are!  raUs Sept.   17-Wcv.   25. 

Djcks,  coots,  mergeuisers  and  geese Oct.  8-Jan.  1. 

ttote:  See  waterfowl  seascn  footnotes  for  descriptions  of  zones.  For 
seme  states,  t-^e  extended  falconry  season  dates  also  include 
general   i 


Oale;  Sfiplember  22.  1988. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

\VR  Dor  8«-22121  Filed  9-27-88:  8:45  am} 
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DEPARTMENT  OF  THE  INTERIOR 

SOCFRPart  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reclassification  of  the 
Alabama  Cavefish  from  Threatened  to 
Ertdangered 

agency:  Fish  and  Wildlife  Sen'ice. 

Inlerior. 

ACTION:  Final  rule. 

SUMMARV:  This  rule  recldssifies  the 

Aidhiima  cavefish.  Speoplatyrhinus 
pou/soni,  from  threatened  or  endangered 
under  the  authority  of  the  Endanjjered 
Species  Act  of  1973.  as  amended.  The 
critical  habitat  desiKnatmn  remains 
unchanged.  The  Alabama  cavefish  is 
knovv  ri  unly  from  Key  Cave  in 
Lauderdale  County.  Alabama.  A 
h>drologicaI  suney  for  a  proposed  solid 
waste  landfill  determined  an  existing 
sewage  sludge  disposal  operation  is 
withm  the  recharge  area  of  Key  Cave 
(Aiey  19661  The  land  immediately 
above  and  around  Key  Cave  has 
numerous  sinkholes  and  water 
collecting  depressions  and  is  in 
agnculturai  row-crops.  The  application 
of  pesticides  to  these  crops  may  impact 
(he  fauna  m  Key  Cave, 

TTiis  determination  increases  the 
protection  provided  by  the  Endangered 
Species  Act  of  1973  (Act),  as  amended 
EFFtcnvE  date:  October  28. 1968. 
AOORESS:  The  complete  file  for  this  rule 
is  available  for  inspection,  by 
appointment,  dunng  normal  business 
hours  at  the  Jackson  Field  Office.  U.S. 
Fish  and  Wildlife  ServicR.  Jackson  Mall 
Office  Center,  Suite  318.  300  Woodrow 
Wilson  Avenue.  Jackson.  MS  39213. 
FOft  FUirrHCR  INFORMATK>N  COKTACT 

James  H.  Stewart  at  the  above  address 
(601/965-4900.  FTS  490-4900}. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Alabama  cavefish  was  described 
by  ].E.  Cooper  and  R.A  Kuehne  in  1974 
Speoplatyrhinus  is  a  monotj'pic  genus 
known  from  only  Key  Cave.  Liuderdale 
County.  Alabama.  It  was  first  collected 
in  1967  by  Cooper  (Cooper  and  Kuehne 
1974).  Only  nine  Alabama  cavefish  in 
total  are  known  to  have  been  collected. 
The  population  in  Key  Cave  is  estimated 
at  fewer  than  100  individuals  by  Cooper 
iUSFWS  1985).  The  largest  number  of 
cavefish  ever  observed  on  a  single  visit 
to  Key  Cave  was  10  mdividuaLs. 

The  Alabama  cavefish  lacks 
externally  visible  eyes  and 
pigmentation.  Like  all  other  members  of 
the  cavefish  family,  it  has  a  jugular  vent 
and  d  large  branchial  cavity,  probably 


for  oral  incubation  of  eggs.  Pelvic  fins 
are  absent  and  the  head  is  elongated 
and  flattened.  The  typical  length  is  iusi 
less  than  3  inches  (about  7  centimeters) 
(Cooper  and  Kuehne  1974). 

The  Service  initially  listed  the 
Alabama  cavefish  as  a  threatened 
species  and  designated  Key  Cave  as 
critical  habitat  on  October  11. 1977  (42 
FR  45526J.  Since  'he  initial  listmg.  the 
Senice  funded  a  survey  of  caves  in 
Lauderdale  and  Colbert  Counties. 
Alabama  in  1985  and  a  follow-up  survey 
of  three  caves  in  1986  in  an  effort  to 
locate  other  populations  of  Alabama 
cavefish.  This  project  studied  120  caves. 
27  of  which  were  surveyed  in  1985 
(Cobb  1985).  The  remaining  caves  were 
not  field  surveyed  because  earlier 
surveys  had  found  southern  cavefish  or 
no  fauna  or  determined  that  permanent 
water  was  not  present  Southern 
cavefish  ( Typhhrhthys  suhterrunus)  and 
Alabama  cavefish  are  not  known  to  co- 
exist, possibly  because  of  competition 
for  food  and  space  In  the  1965  survey 
three  caves  were  selected  for  further 
survey  in  1986  because  of  habitat 
present  or  the  sighting  of  a  cavefish.  The 
1986  survey  did  not  capture  any 
cavefish.  but  its  observations  further 
strengthened  the  probability  these  are 
southern  cavefish  (Cobb  1986).  The 
southern  cavefish.  TyphUchthys 
subtcrrcnus.  occurs  to  the  east  and 
south  of  Key  Cave  and  probably  also  to 
the  north  (Cobb  1985.  1986). 

The  type  locality  of  the  Alabama 
cavefish  is  situated  in  the  Warsaw 
component  of  Tuscumbia  limestone, 
which  is  known  to  ccmtain  caves  only  in 
the  western  portion  of  Lauderdale 
Courity.  C»eoIogically.  the  Key  Cave  area 
IS  not  part  of  a  continuous  cave- 
containing  limestone  area  (the  eastern 
two- thirds  of  Lauderdale  County 
contains  the  Fort  Payne  chert  formation 
of  a  different  geologic  age)  (Cobb  19851- 
Key  Cave  is  a  relatively  large  and  multi- 
level cave  with  over  10.000  feet  of 
mapped  passage.  Water  depths  may 
approach  20  feet  tn  late  spnng  (USh'WS 
1985]  The  Tennessee  Valley  Authority 
owns  the  two  entrances  and  has  erected 
a  fence  to  discourage  spelunkers.  Most 
of  the  surrounding  land  is  privately 
owned.  A  hydrological  study  for  a 
proposed  solid  waste  landfill  near  Key 
Cave  concluded  the  recharge  area  for 
this  cave  included  most  or  all  of  the  land 
lying  above  the  elevatiim  of  Pickwick 
Lake  in  eight  sections  of  T3S.  Rl2W 
(Aley  1986)  Most  of  this  area  is  in 
agricultural  row-crops  A  sewage  sludge 
disposal  project  devehiped  by  the 
Tennessee  Valley  Authority  and 
operated  Intermittently  by  the  City  of 
Florence.  Alabama,  is  probably  within 
this  recharge  area.  The  Serivce 


published  a  proposed  rule  to  reclassify 
this  species  from  threatened  to 
endangered  in  the  Federal  Register  [52 
FR  46106)  on  December  4.  198" 

Summ.ir>  nf  Comments  and 
Recommendations 

In  th(' I)fMn:b«-r  4.  19h~  phi;i,ised  rule 
and  assoi  ],it>-LJ  nuiificdtions  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  Stale 
agencies,  county  and  local  governments 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  lo 
comment.  A  newspaper  notice  was 
published  In  the  Florence  Times  Daily 
on  December  12. 1987.  and  in  the  The 
Birmingham  News  on  December  13. 
1987.  which  invited  general  public 
comment.  Three  comments  were 
received  One  Federal  agency  and  two 
professional  biologists  commented  in 
support  of  the  reclassification.  There 
were  no  comments  in  opposition. 

Summary  of  Factors  Abetting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  Alabama  cavefish 
[Speoplatyrhinus  poulaoni']  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Fjidangered  Species  Act  (16  U.S.C, 
1531  t'l  seq.)  and  regulations  (50  CFR 
Part  4^4)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed,  A  species  may  he  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)[t). 
These  factors  and  their  application  lo 
the  Alabama  cavefish  [Speoplatyrhinus 
pou/sotfi)  are  as  follows: 

A  The  Present  or  Threatened 
Destruction.  Modificatton.  or 
Curtailment  of  its  Habitat  or  Ranne 

Cmundwater  contamination 
represents  a  maior  threat  to  the 
Alabama  cavefish.  Most  of  the  probable 
rech«roe  area  for  Key  Cave  is  in 
agncultural  production  (Aley  1986).  The 
topography  is  marked  by  sinkholes  and 
water-collecting  depressions.  The 
Florenct  Demonstration  IVoject  involves 
land  application  of  municipal  sludge 
from  (he  City  of  Florence  and  is  likely 
within  the  rerharge  area  for  Key  Cave 
(Aley  1986)  Contaminants  from 
agricultural  activities  and  the  sewage 
sludge  application  probably  enter  the 
Key  Cave  aquifer  since  Aley  (1986) 
believes  thai  virtually  all  the  land  is 
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drained  through  the  groundwater 
system. 

B.  OverutilizQtion  for  Commercial. 
Recreational,  Scientific  or  Educational 
Purposes 

Obligate  cave  species 
characteristically  live  longer  and  have 
considerably  lower  reproductive 
capacities  than  related  surface  species 
(Poulson  1961).  Offers  to  purchase 
cavefish  have  appeared  in  various 
publications,  and  scientific  coUerlors 
have  often  taken  all  the  individuals 
encountered  in  an  area.  Reduction  of  the 
cavefish  population  by  whatever  event 
could  reduce  the  population  below  the 
sustaining  level. 

C.  Disease  or  Predation 

Disease  in  cavefish  has  not  been 
studied  but  it  is  reasonable  to  assume 
they  are  susceptible  to  disease 
outbreaks,  especially  when  water 
quality  deteriorates.  Predation  may  be  a 
threat  Raccoons  and  epigean  fishes  are 
known  lo  prey  upon  cavefish.  as  are 
cave  crayfish.  Raccoons  may  venture 
great  distances  into  a  cave  preying  upon 
whatever  they  calcli.  Key  Cave  has  a 
relatively  abundant  population  of  cave 
crayfish. 

D.  The  Inadequacy  of  Existing 

Regulatory  Mechanisms 

The  Alabama  cavefish  was  initially 
listed  as  threatened  under  authority  of 
the  Endangered  Species  Art  of  1973.  as 
amended.  UnritT  this  designation, 
permits  may  be  issued  for  loological 
exhibitions  or  educational  purposes.  The 
present  status  of  this  species  does  not 
warrant  issuance  of  permits  for  such 
purposes. 

£.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence. 

Cavefish  are  x&y  dependent  upon  the 
energy  source  supporting  the  food 
supply.  In  Key  Cave,  the  primary  energy 
source  is  guano  from  a  malemit>'  colony 
of  the  endangered  gray  bat.  Myotis 
griscscfms.  A  decline  in  this  maternity 
colony  would  undoubtedly  affect  the 
Alabama  cavefish.  The  low  reproductive 
capability  and  low  population  are 
natural  limitations  to  the  ability  of  this 
species  to  recover  from  any  adversity. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commeraal 
information  available  regarding  the  past. 
present,  and  future  threats  faced  by  this 
species  In  determining  to  make  this 
reclassification  final.  This 
reclasstficalum  is  appropriate  because 
(1)  this  species  is  still  known  from  only 
one  cave  after  extensive  surveys  of 
other  caves  in  the  vicinity;  (2J  the 
population  is  very  small  in  this  one 


cjve:  and  (3)  the  water  quality  in  this 
cave  is  probably  being  degraded  by 
surface  ac^vilies.  These  factors  and 
those  described  earlier  place  the 
Alabama  cavefish  in  danger  of 
extinction. 

Critical  Habitat 

This  rule  does  not  make  any  change  in 
the  critical  habitat  as  presently 
designated 

Available  Conservation  Measures 

Conservatifjn  measurt-s  provided  to 
species  listed  as  endangered  or 
threatened  under  the  F.ndangerpd 
Species  Act  include  rpcogmtion, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
Stales  and  requires  that  recovery 
actions  be  earned  cut  for  all  listed 
species.  Such  actions  were  initiated  by 
the  Service  for  this  species  following  its 
listing.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  inlemgency  cooperation  provision 
of  the  Act  are  coO^fied  at  50  CKR  Part 
402.  Section  7(a)12)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund  or  carry  out  are  not 
likely  lo  jeopardize  the  continued 
existence  of  such  a  species  or  destroy  or 
adversely  modify  its  cnlical  habitat  If  a 
Federal  action  may  adversely  affect  a 
listed  species  or  its  cnticai  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  Since  the  Alabama  cavefish  is 
already  protected  under  section  7  of  the 
Act  by  its  previous  listing  as  threatened, 
reclassification  lo  endangered  wiH  not 
affect  this  requirement.  For  example. 
Federal  involvement  with  the  Alabama 
cavefish  will  probably  continue  lo 
involve  the  Environmental  Protection 
Agency  in  pesticjde  registriition  and 
water  coiUaminaiion, 

The  Act  and  implemunting  regulations 
found  at  50  CFR  17.21  set  fnrth  a  series 
of  genera!  prohibitions  and  exceptions 
that  apply  lo  all  endangered  wildlife. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 


jurtsdiclion  of  the  United  Slates  lo  lake, 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sate  in 
interstate  or  foreign  commerce  any 
listed  spcicies.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
tdlf^n  i'lp^ally.  Certain  exceptions  appi> 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  lo  carry  out 
otherwise  prohibited  activities  invoMng 
endangered  wiidhfe  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  te  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  In  some 
instances,  permits  may  be  issued  durirvg 
a  specified  penod  of  lime  to  r^^lieve 
undue  economic  hardship  that  would  be 
suffered  if  such  relief  were  not 
available. 

National  Eovironmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Elnvirotimental 
Policy  Act  of  1969.  need  not  be  prepared 
in  connection  with  rpgulations  adopted 
pursuant  lo  section  4(a]  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  delermmalion 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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Author 

The  primary-  author  of  this  finjil  nih'  is 
lames  Stewart  (see  "AOORCSSES* 
section)  601  /965-4900  or  PTS  490-4900). 

List  of  Subjects  in  50  CFR  Part  17 

F.nddngered  and  threatened  wMdtife, 
Fish.  Marine  mammals,  Planls 
Idgriculture). 

RegulatioD  Promulgation 

Accordingly.  Part  17.  Subchapter  B  of 
Chapter  I.  Title  50  of  the  Code  of  Federnl 
Regulations.  i3  amended  as  set  forth 
below: 

PART  17— {AMENDED! 

1  The  authority  citation  for  Part  17 
cunlinues  to  read  as  follows: 

Authority:  Pub.  L  93-205.  87  Stat  B84  Pub. 
I.,  94-359,  90  Stat  911.  Pub.  L,  95-63^  92  Stat 
3751,  Pub.  L  96-159.  93  Stat.  1225;  Pub.  I  97- 
304.  96  Stat  1411  (16USC.  1531  elseql.Puh 
L  9*-fi25,  100  Stat  3500  (1986).  unless 
otherwise  noted 

S  17.11    lAmended) 

2.  Amend  5  17.11(h).  the  list  of 
Endangered  and  Threatened  Wildlife, 
under  'FISHES'*,  by  revising  the 
"Status"  column  for  the  entry  "Cavefish. 

Alabama to  read  "E"  instead  of 

"T\  and  revising  the  "When  listed" 
column  for  the  same  species  to  read  "2fl. 
328". 

U,iled.  S*?ptefnber  2.  lyjifl 
Susan  Recce, 

Actirii  Assistant  Secretary  for  Fish  anil 
Wildlife  andParks- 
|FR  Doc-  8«-2214T  Filed  9-27-68;  8:45  am) 
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50  CFR  Part  17 

Endangered  and  Theatened  WMdtife 
and  Plants;  Determination  of 
Threatened  Status  for  Oxytropjs 
campestris  var.  chartacea 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

summary:  The  Service  determines 
threatened  status  for  Oxytropts 
campestris  var.  chartacea  (Fussetl's 
locoweed)  under  authority  of  the 
Endangered  Species  Act  (Act)  of  1973. 
as  amended.  The  species  is  known  from 
SIX  sues  in  Portage  and  Waushara 
Counties.  Wisconsin.  Threats  include 
human  disturbance  and  grazing.  This 
action  will  implement  the  protection 
provided  by  the  Act  for  Oxytropis 
campestris  var.  chartacea. 
EFFECTIVE  DATE:  October  28.  19fta. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 


appointment,  during  normal  business 
hours  at  the  Service's  Regional  Office  of 
Fjidan^ered  Species.  Federal  Building. 
Furt  Snelling.  Twtn  Cities.  Minnesota 

FOR  FURTHER  INFORMATION  CONTACT: 

James  M  Engel  (see  AOORESSES  section) 
at  612/72S-3276  Of  FTS  725-:i27fi. 
SUPPLEMENTARY  INFORMATION: 

Background 

0\ytn>pis  campestris  var.  chartacea. 
a  member  of  the  pea  family  Fabaceae. 
was  first  described  as  a  distinct  species. 
Oxytropis  chartacea  (Fassett  1936).  This 
herbaceous  perennial  has  many  leaves 
clustered  in  a  rosette  at  the  base  of  the 
stem.  Leaves  are  pmnalely  compound,  2 
to  fl  inches  (5  to  20  centimeters)  long. 
with  about  15  pairs  of  small,  pointed 
leaflets  (Alverson  1982).  Most  of  the 
plant  is  covered  by  dense,  white,  silky 
hairs  which  give  it  a  silvery-gray 
appearance.  Bameby  (1952)  considered 
the  laxon  a  variety  of  Oxytropts 
campestris.  Although  it  is  very  similar  to 
var.  johonneirsis.  the  pod  of  var. 
chartacea  is  shorter,  the  vesture  of  the 
whole  plant  more  copious  and  looser. 
and  the  stipules  permanently  pilose 
(Barneby  1952).  Oxytmpis  campestris 
var.  chartacea  produces  attractive  rose- 
purple  flowers  from  mtd-May  through 
mid-|une.  Fruits  develop  as  individual 
podsTrom  each  flower. 

Oxytropis  campestris  var.  chartacea 
is  known  from  six  sites  (less  than  5.00(j 
individual  plants)  in  Portage  and 
Waushara  Counties,  central  Wisconsin. 
Attempts  to  locate  additional 
populations  have  been  unsuccessful, 
The  species  occurs  on  open  to  partially 
shaded  sand/gravelly  shorelines  of 
small  landlocked  hardwater  lakes.  The 
species  IS  not  found  where  it  is 
overtopped  by  grasses,  woody  shrubs, 
or  trees  The  plant  will  grow  where  the 
overstor\'  is  sparse  enough  to  permit 
sunlight  for  pari  of  the  day  (Alverson 
1982).  Fassetfs  locoweed  is  often  found 
in  associaticn  with  Carex  spp..  funciis 
spp.,  and  Eieochuns  spp.  Lake  level 
fluctuations  maintain  the  species' 
required  open  habitat. 

Oxytropis  campestria  var.  chartacea 
was  among  those  species  covered  by  a 
roporl  on  endangered,  threatened,  and 
extinct  plants  which  was  prepared  by 
the  Secretary  of  the  Smithsonian 
Institution  m  accordance  with  section  12 
of  the  Endangered  Species  Act  of  1973 
1 16  U.S.C.  et  seq  }.  This  report, 
designated  as  flouse  Document  N'o.  94- 
51.  was  presented  to  Congress  on 
January  9, 1975.  In  the  Federal  Register 
of  July  1. 1975  (40  FR  27823).  the  Service 
issued  a  notice  of  its  acceptance  of  this 
report  as  a  petition  within  the  context  of 


section  4|c)(2)  of  the  Act.  now  section 
4(b)(3)(A)  and  of  its  intention  to  review 
the  status  of  the  plant  taxa  named 
therein.  In  the  Federal  Register  of  June 
IB,  1976  (41  FR  24523).  the  Service  Issued 
a  proposed  rule  to  determine 
endangered  status  for  approximately 
1.700  vascular  plant  species,  including 
O.  c.  var.  chartacea.  General  comments 
received  on  that  proposal  were 
summarized  in  the  Federal  Register  of 
April  26,  1978  (43  FR  17909).  In  the 
Federal  Register  of  December  10,  1979 
(44  FR  707!«i).  the  Service  issued  a 
notice  withdrawing  that  portion  of  the 
proposal  of  June  16.  1976.  fhat  had 
expired,  along  with  four  other  proposals 
that  had  also  expired.  In  the  Federal 
Register  of  September  27. 1985  (50  F'R 
39526-39527).  the  Service  issued  a 
revised  notice  of  review.  O.  c  var. 
chartacea  was  placed  in  Category  1  ol 
that  notice,  meaning  that  the  Service 
had  substantial  information  supporting 
the  appropriateness  of  proposing 
endangered  or  threatened  status.  On 
December  4.  1987,  the  Service  published 
in  the  Federal  Register  (52  FR  46336],  a 
proposal  to  list  Oxytropis  campestris 
var.  chartacea  as  a  threatened  species. 
The  Service  now  determies  O.  c.  var 
chartacea  to  be  a  threatened  species 
with  the  publication  of  this  final  rule. 

Summary  of  Comments  and 
Recommendations 

In  the  December  4,  1987  proposed  rule 
(52  FR  46336)  and  associated 
notiftcations,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
Stale  agencies,  county  governments, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Newspaper 
notices  inviting  public  comment  were 
published  in  the  Stevens  Paint  fournal. 
Stevens  Point,  Wisconsin;  and 
Waushara  Ar^us.  Wautoma,  Wisconsin. 
\'f)  comments  were  received.  The 
Wisconsin  Department  of  Natural 
Resources  supported  the  proposed  rule 
(52  FR  46336)  and  advised  the  Service  of 
continued  support  for  this  final  rule  but 
did  not  have  any  new  species 
information  (R.  Nicolera.  Wisconsin 
Department  of  Natural  Resources,  pers. 
comm.  1988). 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.]  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 


Federal  Register  /   Vol.  53.  No.  188  /  Wednesday.  September  28.  1988  /  Rules  and  Regulations    37971 


Federal  lists  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(al(ll.  These  factors  and  their 
application  to  Oxytropis  campestris  var. 
chartacea  (Fassetfs  locoweed)  are  as 
follows: 

A.  The  PresetH  or  7'hreatened 
Destructian.  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

This  species  occurs  wholly  on 
privfltely-owned  land,  residential  lots, 
lake  front  lots  and  at  a  summer  camp. 
Human  use  of  sandy  shorelines  has 
extirpated  the  plant  from  several 
historic  sites  in  Bayfield  and  Waushara 
Counties  (Alverson  1982).  At  current 
sites,  plants  occur  adjacent  to  areas  not 
used  by  humans  for  recreational  or  other 
purposes.  Although  moderate  human  use 
of  shoreline  appears  to  be  compatible 
with  the  species'  survival,  increasing 
shoreline  developments  would 
jeopardize  the  species. 

B.  OverutiJization  for  Commercial, 
Recreational  Scientific  or  Educational 
Purposes 

Due  to  the  limited  distribution  and 
small  population  size  of  Oxytropis 
campestris  var.  chartacea, 
indiscriminate  collecting  of  any  nature 
could  have  serious  effects. 

C.  Disease  of  Predation. 

Several  of  the  sites  at  which  Oc.  var. 
chortocea  formerly  occured  have  been 
heavily  grazed  by  domestic  livestock  for 
many  years.  Circumstantial  evidence 
suggests  that  such  grazing  eliminated 
the  plant  from  these  sites.  Crazing  is  a 
potential  threat  to  populations  that  still 
survive  (Alverson  1982). 

D.  The  Inadequacy  of  Existing 

Regulatory  Mechanisms 

Oxytropis  campestris  var.  chartacea 
is  officially  Jisted  as  threatened  in 
Wisconsin.  However,  such  classification 
is  of  little  practical  benefit,  since  the 
species  occurs  entirely  on  private  land. 
The  Endangered  Species  Act  would 
provide  the  basis  for  substantial 
additional  conservation  measures,  such 
as  habitat  acquisition,  land  u.se 
agreements,  and  development  of  a 
recovery  plan. 

E.  Other  Na  turn  J  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Oxytropis  campestris  var.  chartacea 
is  vulnerable  because  of  its  restricted 
range  and  low  numbers.  A  substantial 
disturbance  could  reduce  a  population 
to  the  point  where  long-term  genetic 
viability  would  be  lost,  resulting  in 
extinction. 


The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regardmg  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  it  to  list  Oxytropts 
campestris  var.  chartacea  as  threatened. 
Such  status  IS  necessary  due  to  the 
species'  restricted  range  and  the 
multiplicity  of  threats  facmg  it  and  its 
habitat.  It  does  not.  however,  appear  to 
be  in  immediate  danger  of  extinction. 
However,  without  protection  and  further 
research,  the  vulnerability  of  this 
species  will  continue.  Critical  habitat  is 
not  being  designated  for  reasons 
discussed  in  the  following  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  /Vet.  as  amended. 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Oxytropis  campestris  var. 
chartacea  at  this  time.  Publishing  a 
detailed  description  and  map  of  this 
species'  habitat  might  stimulate  public 
interest  and  make  this  species  more 
vulnerable  to  taking  by  collectors  (see 
factor  "B"  in  the  "Summary  of  Factors 
Affecting  the  Species").  No  net  benefit 
would  be  derived  from  designating 
critical  habitat  and  so  it  would  not  be 
prudent  or  beneficial  to  designate 
critical  habitat  for  Oxytropis  campestris 
var.  chartacfo  at  this  time- 
Available  Conserx'ation  Measures 

Conservution  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State. 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
Slates  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  the  listing.  Recovery 
actions  that  may  be  of  benefit  to  Oc. 
var.  chartacea  include  protection  from 
excessive  grazing  and  pedestrian  traffic, 
and  reinlroduction  on  previously 
occupied  sites.  The  protection  required 
of  Federal  agencies  and  the  prohibitions 
against  taking  are  discussed,  in  part. 
below, 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 


their  actions  with  respect  lo  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402.  Section 
7(a)(2)  requires  Federal  agencies  to 
insure  that  activities  they  authorize, 
fund,  10  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  result  in  destruction  or 
adverse  modification  of  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service.  No 
Federal  involvement  is  anticipated  for 
Oxytropis  campestris  var.  chartacea  at 
this  time. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  With  respect  to 
Oxytmpis  campestris  var.  chartacea.  all 
trade  prohibitions  of  section  9(a)(2l  of 
the  Act.  implemented  by  50  CFR  17.71 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  lo  the 
jurisdiction  of  the  Ltnited  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  it  for 
sale  in  interstate  or  foreign  commerce, 
or  remove  it  from  areas  under  Federal 
jurisdiction  and  reduce  it  to  possession 
Seeds  from  cultivated  specimens  of 
threatened  plant  species  are  exempt 
from  these  prohibitions  provided  that  a 
statement  of  "cultivated  ongin"  appears 
on  their  containers.  Certain  exceptions 
can  apply  lo  agents  of  the  Service  and 
State  censervation  agencies.  The  Act 
and  50  CFR  17.72  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  species  under  certain 
circumstances.  With  respect  lo  Fasseif's 
locoweed.  it  is  anticipated  thai  few 
trade  permits  would  ever  be  sought  or 
issued  since  the  species  is  not  common 
m  cullivalion  or  in  the  wild.  Requests  for 
copies  of  the  regulations  on  plants  and 
inquiries  regarding  them  may  be 
addressed  to  the  Office  of  Management 
Authority.  U.S.  Fish  and  Wildlife 
Service.  P.O.  Box  27239.  Washington.  DC 
20038-7329  (202/343-4955). 

National  Environmental  Policy  Act 

Tlie  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  lo  section 
4(a)  of  the  Endangered  Species  Act  of 
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1S73.  a  aiacDded.  The  retmata  for  tKU 
detaraiaaiiOB  were  published  in  the 
Fednal  Kagnier  on  October  25.  1!W3  (48 

FR  492441. 
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The  prunsry  iiuihur  of  this  final  rule  is 
WUiiiua  F.  Hsriisoa  (See  ftnnnrtTn 
section!  tailj7Zi-Xi?»  or  FTS  725-3276) 

List  of  Subjects  in  SD  CTR  Part  17 

Gndannered  «od  thrrAttTiefi  wtldiife. 
Fish.  Marne  ■ammaU.  f^aats 

(agricuttirel. 

RsguUtiiu  PraouilgalioQ 

AcconfinjHy.  Part  17.  Snbchapter  B  of 
Chapter  I.  Title  SO  of  1*ie  Cotie  of  Fetiera! 
Regulations,  is  amended  as  set  forth 
belowr 


PART  17^A«IEH0EOI 

1.  The  au(laont>  abitioa  for  Part  17 
cunliaoes  to  read  as  foUows: 

Authority-  Pr*  L.  «3-Zn5. 1!7  Stat  (W4:  P«h 
L  M-S$9  t»  S<«<  sni:  Pnh  L  9.S-632  K  Stat. 
3r51;  »>»t  L  !»-ISi  «  Stat  1225;  P»b  L  97- 
304.  96  Stat.  1411  (16  U.S.C.  1531  e(  se^.k  Pub. 
U  99-625  100  Stat.  3500  (1968.  unless 
otherwise  no*ed. 

2  Amend  i  17.120>)  by  adding  the 
following,  in  alphabetical  order  under 
Fabaceae.  to  ttte  t.ist  of  EndBngered  and 
Threa»etwd  Plants 

917.12    Eadanfarart  and  thraatened 
plants. 


(h)' 


Convnon  name 


SpecW 


p8S9<»frs  iQcowwed 


.  u.sA  fm .. 


Suun  Riflcca. 

-1  ai^  A£*iaaBi  Secretary  for  Fish  and 

''•'^' ! Uiiife  find  Paries. 

I  ^1^  Doc  aS-ZUW  FUed  9-27-86:  S:4S  ftn] 

■ILUWOO 


50  CFW  Part  17 

EndangvrBd  and  Threatened  wndOTe 
and  Plants;  Deter mhiatlon  of 
Threatened  Statos  for  Iris  tacuatrfs 
(Dwarf  Lake  bts) 

AGEMCV:  Fiih  end  WOdhfe  Sfrvice. 

Interior 

action:  F'nwi  rate. 

summary:  The  Service  deteimvoeu 
ihr&ntexied  slaUis  lor  Ins  locmtris 
I  dwarf  lake  uisj  uiuier  authonly  uf  the 
Eadan^red  Speue«  Act  (Acli  oi'  1970. 
ds  jraended.  //-is  lacasins  u  found  aloag 
tiie  Qorthem  skoreA  al  Lakes  Vttclugan 
^nd  Ituroa  at  abfwl  SO  sales  ja  1Q 
Michigan  counties  and  15  sites  in  two 
WiiCQU&ia  counties,  as  well  as  eevefdi 
dreas  m  Ontario.  Threats  to  this  species 
incKiJe  coatiiuied  k>%%  of  habitat  and 
Idck  of  appropriate  overstory  vegetation 
management  This  action  will  implement 
the  Federal  projection  prfrviTied  by  the 
Ac'  far  Iris  Jacusins. 
EFFECnve  OATC:  October  28.  1988. 
AD0IIC9S.  Tbe  cQcapiete  file  far  ttit«  rule 
;s  svaHable  for  a»pectian.  by 
-tppointment.  during  normal  business 
hmiTs  at  the  Semce  s  Regional  Office  of 
Endangered  Species.  Federal  Bmldmg, 


For!  Snetling,  Twin  Qlies,  Minnetola 

55m. 

POD  FURTHCJI  MFOttaunOM  COMTACT: 

fa  rues  M.  Ei)ge>l  Kodajyered  Specter 
Coordinainr  {see  Aoonesssecbanj  ut 
612/725-1278  or  rrS  725-0274 


Background 

Irfs  lacustns.  a  member  of  tbe  Unuly 
Iridaceae,  has  been  treated  as  a  variety 
of  Ins  crfstuta  rOykes  1^31,  bul  is 
reco^mnd  by  others  «s  a  dnlinct 
species  (Fwler  1937).  irrs  iaaustrnf  ts  an 
herbaceoBspereRBial.  a  dnninative  iris 
With  flat,  erect  awTow  leaves  thut 
sheath  eac^  otter  at  the  baae.  teavps 
are  3  ndies  (7^  centWoHers)  talt  M  The 
onset  of  Aowering  in  Ule  spring.  later 
reac^iait  ^-tMcftHca  ("15  cm).  The  flowers 
are  Z-tJS  adM*  (6  cra^  tonji.  hnve  three 
petals  and  sepals  wi^  the  wpala  being 
larger  aiul  the  moet  cxvnspicaous  pnrt  of 
the  flower,  ranffmn  in  ooicw  from  Wue  to 
dark  vioie*.  Fruit  capsules  are  about  1 
inch  (2.5  €«(  taH  and  fnfmgular  Ins 
/acusfna  it  rhieomalous  and  form<i 
dense  cotooiet  under  fy  vorab^ 
conditionB. 

Ins  farastm  ia  fmnd  in  Michigan. 
Ontario,  and  Wiaconnn.  Repnrtn  in  the 
hleratare  of  thia  apeciea*  occurrence  on 
the  shores  of  Lake  Svperior  have  been 
discounted  (Cuire  and  Voss  19B3V  hi 
Michifian.  tbe  apecws  is  found  at  about 
W)  sites  in  10  counties  on  the  northern 
shores  of  Lake  MichiRan  and  Huron 
(The  Nature  Conservancy  data  files).  In 
Ontario,  it  is  found  on  Manitoulin  Island 


and  ihn  Bruce  Peninsula.  Makbotm 
(19861  recorded  JNs  lacus-trii  at  15 
scattered  colonies  io  tvvo  oounliefi  djj 
Wisconsin's  Door  Pejuasula.  The 
lakeshore  habitat  of  this  species  is 
usually  sandy  or  gravelly  and  open, 
although  the  plan<  oocnrs  in  the  partial 
shade  of  coruieroos  treet  and  in  mesic 
aroas  at  the  forest  edfw.  The  species 
seems  lo  thnve  ua  CMicaivoua  gmvels.  in 
partLal  shade  near  tbe  Ukeshore  (£  G. 
Voss,  JJniverwty  of  MsohtAan,  pers 
corera.  1HS7)  Voss  aino  OKntions  that 
the  piant  wiU  grow  in  crevtoes  of 
limestone,  or  dulonnte.  ivben  the 
substrate  is  bedrock.  !ns  /aciistris  grows 
in  dens*'  colonies  and  may  be  scattered 
m  small  pntches  in  upper  beach 
h.ibitats.  where  il  n  siiaded  <Makbolni 
t^Wi)  Tbe  piant  u  not  ftjwnd  in  ftiil 
sunh^t 

Although  some  colonies  of  Ins 
/ijcv^ns  are  protected  on  public  land. 
most  of  tbe  plants  are  threatened  by 
habitat  desfrortKTn  ar»d  a  lack  of  active 
manaitement  It  t«  entifnatt^  that  less 
than  2fl  percent  of  the  frrs  kmtstris 
colonies  in  Michisan  receive  any  type  of 
habitat  protection,  while  approximately 
40  percent  of  the  Wuconstn  /r/s 
lacustns  culunies  are  considered  to  be 
protected  TTie  rarity  of  the  species  and 
%  annus  threats  mdicate  thai  il  is  likely 
to  becnme  endangered  in  the  long  term. 
Federal  atmons  tnvo!\*ing  this  iris  begin 
with  section  12  of  The  Endangered 
Species  Act  of  1973,  vrtiich  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
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considered  to  be  endangered, 
threatened,  or  extinct.  This  report, 
designated  as  House  Document  No.  94- 
51.  was  presented  to  Congress  on 
lanuarv'  9. 1975.  On  |uly  1.  1975.  the 
Service  published  a  notice  in  the  Federal 
Register  (40  FR  278231  of  its  acceptance 
of  the  report  of  the  Smiihsooian 
Institution  as  a  petition  within  the 
context  of  section  4(c)(2).  now  section 
4(b)(3)(A),  of  the  Act  and  of  its  intention 
thereby  to  review  the  status  of  those 
plants.  Iris  lacustns  was  included  in  the 
Smithsonian  petition  as  a  candidate  for 
threatened  status. 

On  December  15. 1980.  the  Service 
published  a  revised  notice  of  review  for 
native  plants  in  the  Federal  Register  (45 
FR  82480);  Ins  lacustns  was  included  as 
a  Category-1  species  (species  for  which 
data  in  the  Services  possession  indicate 
listing  is  warranted).  This  iris  was  still 
included  in  Category  1  in  the  September 
27.  1985.  revised  notice  of  review  of 
plants  (50  FR  39526). 

Section  4(b){3)(Bl  of  the  Endangered 
Species  Act.  as  amended  in  1982. 
requires  the  Secretary  to  make  findings 
on  certain  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1)  of 
the  1982  amendments  further  requires 
that  all  petitions  pending  on  October  13. 
1982.  be  trea'ed  as  having  been  newly 
submitted  on  thai  date.  'Hiis  was  the 
case  for  Ins  lacustns  because  the  1975 
Smithsonian  report  had  been  accepted 
as  a  petition.  On  October  13.  1983; 
October  12.  1984;  October  11,  1985; 
October  10. 1986;  and  October  13, 1987. 
the  Service  found  that  the  petitioned 
listing  of  these  species  was  warranted, 
but  that  listing  this  species  was 
precluded  due  to  other  higher  pnonty 
listing  actions.  On  December  4. 1987,  the 
Service  published  a  proposal  in  the 
Federal  Register  (52  FR  48334)  to  list  Iris 
locusths  as  a  threatened  species.  The 
Service  now  determines  Iris  hcustris  to 
be  a  threatened  species  with  the 
publication  of  this  final  rule. 

Summary  of  Comments  and 
Recommendations 

In  the  December  4.  1987  proposed  rule 
(52  FR  46334)  and  associated 
notification.*,  all  interested  parlits  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
slate  agencies,  county  governments, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Newspaper 
notices  inviting  public  comment  were 
published  in  the  Green  Bay  TVews 
Chronicle  on  December  17. 1987: 
Escanaba  Daily  Press.  Petoske  News 
Hfview.  Manistee  News  Advocate,  and 
A/f  nominee  Herald-Leader,  on 


December  21. 1987;  the  Charlevoix 
Courier,  on  December  23. 1987;  and  The 
St.  Ignace  News.  The  Alpena  News,  and 
TVie  Cheboygan  Daily  Tnbune  on 
December  24. 1987. 

Eight  comments  were  received.  The 
United  States  Forest  Service,  the 
Michigan  Department  of  Natural 
Resources,  the  Michigan  Chapter  of  the 
Nature  Conservancy.  Natwal  Resources 
Defense  Council,  a  university  professor, 
and  a  sanctuar>'  manager  supported  the 
proposal  and  provided  new  status 
information.  The  Michigan  Department 
of  Natural  Resources  questioned  the 
status  information  and  indicated  that 
additional  information  will  be  furnished 
to  the  Ser\'ice  later  when  recovery 
efforts  are  initiated.  The  U.S.  Forest 
Ser\ice  advised  of  occurrences  of  Ins 
lacustris  on  the  Hiawatha  and  Huron- 
Manistee  National  Forests  and  that  the 
plant  adds  beauty  and  diversity  to  the 
plant  community  and  also  seems  to  be  a 
good  soil  stabilizer.  The  Nature 
Conservancy  urged  additional 
monitoring  and  taxonomic  studies  and 
habitat  management  research.  The 
Natural  Resources  Defense  Council 
emphasized  the  potential  threat  of 
commercial  trade  because  closely 
related  species  are  commonly  sold 
through  garden  catalogs.  The  Manager 
of  the  1000  acre  Ridges  Sanctuary, 
boreal  forest  community  in  Door 
County,  Wisconsin  which  contains  a 
large  population  of  Ins  lacustns. 
advised  of  his  ongoing  monitoring 
program  within  the  saiictuar>.  The 
Michigan  Department  of  Transportation 
submitted  two  comments,  but  did  not 
teke  a  position  on  the  proposal.  They 
expressed  reservations  atxjut  increased 
involvement  they  will  have  with  the 
Federal  Highway  Administration  in  the 
section  7  consultation  process  and 
indicated  it  would  be  difficult  for  them 
to  meet  construction  and  roadside 
maintenance  schedules  because  of  the 
added  time  required  for  section  7 
consultation  procedures  The  Michigan 
Department  of  Transportation  is  also 
concerned  that  listing  Ins  lacustns 
might  affect  their  ability  to  maintain 
new  safety  standards  along  coast  roads. 
They  expressed  concern  about  added 
responsibilities  once  Ins  lacustns  is 
listed,  while  adjoining  landowners  are 
not  bound  by  the  Act  and  sometimes 
destroy  plants.  Therefore  the  Michigan 
Department  of  Transportation  supports 
added  protection  for  plants  on  private 
land  and  further  suggests  continued 
cooperation  and  early  consultation 
under  section  7  with  the  Federal 
Highway  Administration.  Since  the 
Michigan  Department  of  Transportation 
is  currently  complying  with  the 


Michigan  Department  of  Natural 
Resources  requirements  for  endangered 
and  threatened  species  permits,  tbe 
Ser>'ice  will  endeavor  to  integrate  these 
stale  requirements  and  actions  into 
section  7  activities  so  as  not  to  cause 
unnecessar>'  delay  or  added  work.  The 
Department  of  Transportation  expressed 
a  desire  to  cooperate  with  the  Ser\'ice. 
but  admits  they  have  limited  control 
over  some  uses  on  the  right-of-way. 
Because  of  the  limited  nature  of  Iris 
lacustns  and  the  narrow  habitat 
requirements,  the  number  of  instances  in 
which  the  plant  may  be  affected  by  the 
Michigan  Department  of  Transportation 
actions  may  not  be  of  the  magnitude 
expected.  The  Michigan  Department  of 
Transportation  also  requested 
representation  on  the  recovery  team  for 
Jn's  lacustris.  The  Ser\'ice  will  consider 
the  expertise  of  Michigan  Department  of 
Transportation  staff  when  formulating  a 
recovery  plan  for  this  species.  The  other 
comment  from  The  Michigan 
Department  of  Transportation  provided 
additional  status  and  occurrence 
information. 

Summary'  of  Factors  Affecting  the 
Spedes 

After  a  thorough  review  and 
consideration  of  information  available, 
the  Ser\'ice  has  determined  that  Iris 
lacustns  should  be  classified  as  a 
threatened  species.  Section  4(al(l)  of  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.]  and  regulations  (50  CFR  Part 
424)  promulgated  to  implement  the 
listing  provisions  of  the  .\ct  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  descnbed  m  section 
4(al{l).  These  factors  and  their 
application  to  Ins  lacustns  .N'uttall 
(dwarf  lake  ins)  are  as  follows; 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Iris  lacustris  formerly  was  more 
widely  distributed  than  it  is  today 
(Guire  and  Voss  1963.  Crispin  1981, 
Makholm  1988).  Maior  habitat  areas  in 
Michigan  have  been  significantly  altered 
by  private  development  lo  the  extent 
that  they  cannot  support  Iris  lacustns 
populations  (Crispin  1981).  Development 
of  private  shore  areas  continues  and  is 
increasing.  Private  residential 
development  and  associated  impacts 
such  as  access  road  development  are 
the  greatest  threats  to  Iris  lacustris.  In 
Wisconsin,  Alverson  (1981)  identified 
home  and  cottage  c^onstruction.  road 
widening,  chemical  spraying  and  salting. 
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and  off-road  vekicie  use  afi  curreat 
threats  to  the  gpecies'  habitat 
According  to  R.  Lukes  {Rii^ges 
Sanctoary.  Inc^  Wl,  pers.  coxmn.  1U67] 
natura]  plant  succesAton  combined  with 
the  coastnjctwDJi  of  shoreline  homes  and 
dssociflted  disturbances  hat  been  \he 
cause  oT  the  steady  decline  of  Iris 
iacusths  ia  Door  Conaty.  Wiacoasiii- 
The  populalian  oXIrts  hcusiris  \a 
Milwaukee  was  destroyed  in  the  course 
of  urban  developraen!  (Read  1976).  Voss 
[pers.  coram.  1987)  notes  thai  roads  in 
these  developing  shoreline  areas  are 
gpnerally  placed  on  the  solid  gravelly 
ndges.  exactly  where  Iris  hciuUris  is 
found 

B  Qi-eruti/jzatMon  for  Commercia/. 
Sportmg.  Sctenafic  or  SdvootJOftaJ 

Purposes. 

The  species  has  attractive  flowers  and 
so  has  cornmeirial  potential.  Faith  T 
Campfcelt  (Natural  Resources  Defense 
Council  pers.  comm.  1987]  reports  ttiat 
lr:s  lacustns  is  being  offered  for  sale  in 
garden  catalogs  and  the  potential  exists 
for  increased  commeraal  trade  of  this 
species. 

C  Disease  or  Predation 

Not  known  to  be  a  threatening  factor. 

D  The  Uiadequacy  of  Existing 
Hei:aIo4ofy  Machcuiisms 

Thi3  speaes  is  Usted  as  threatened  by 
'be  States  of  Michigafi  and  Wisconsin. 
VViBconsia  reKBJationt  prohibit  any 
person  from  renoving  or  transportiog  an 
endangered  or  threatened  wild  plant 
dway  traax  its  native  habitat  on  pubhc 
property,  or  from  property  he  or  she 
does  not  own  or  control,  except  in  the 
course  oi  Eorestry  or  ajuncul rural 
practices  or  in  the  oonstrocUon  and 
Ticiintenance  al  a  atility  facdit>'.  The 
Michigan  Endangered  Spedea  Act 
requires  develapers  to  determine 
threatened  spedes  invoK  emenl  in 
proposed  projects.  Altbough  Ins 
lacustns  is  offered  various  forms  of 
protection  under  these  State  laws, 
moniionng  and  enforcement  are  diffirult 
d'Ae  to  IwHied  pefwnnel.  The 
KnddHfiiered  Speaeu  Act  o(/ers 
p'tssibibties  for  protectjon  of  this  laxon 
thrtMi^  sectMw  6  by  octoperatton 
r*;(wt*ea  the  S^tes  and  ti>e  Ser\ice  and 
throi.^  section  7  (Interagenry 
Co<y^rAikQa]  requiretnents  The 
Kndaft|^|ei-ed  SpBcies  .\ci  wiM  pru\i6e 
.idditiooal  prolectraa  for  ins  JocusL-is 
fhroijgh  section  9  an<J  tSe  r«TO\ery 
process- 

t  OtfTf*T  NfTtnral  or  Manrrade  Factors 
A  fff^vtirtg  its  Contma^d  E^dstenre 

!r:s  laciJsUts  cukuues  require 
nidnagement  to  majntain  required  open 


habitat.  Swoceaatonal  proocstes  have 
aliocd  Bome  habitai  beyood  the 
toieraace  iinut  £ar  species.  Planisek 
(1983)  coociuded  tfiat  a  poUea  vectnr  IS 
necessary  for  fruit  set.  However  further 
research  is  needed  to  determine  the 
pollinator  and  what  attracts  it  to  the  ins. 
Planisek  also  concluded  that  Jris 
laciisCris  is  self-compatib^.  which 
increases  Ibe  percentage  of  fruit  aet 
However,  seed  production  is  stiD  low 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  ig  dptermining  to  make  this  rule 
final  Based  upon  this  evaluation,  the 
pr^erred  actum  is  to  list  Ins  facustris  aa 
threatened- Threatened  status  is 
proposed  due  to  the  species'  restricted 
range  and  ihe  threats  facing  it  and  its 
habitat-  Since  the  iris  is  not  in  any 
immediate  tfrreat  of  extinction,  largely 
hecanse  of  its  scattered  distrihuhon.  the 
Service  is  rrnt  pniposing  it  for 
endangered  status.  Crrtical  habitat  is  not 
tieing  propomn)  for  reasons  dtscnssed  m 
the  folloiTTng  secthm.  Xntical  Habitat" 

Critic^  Habitat 

Sectiow  4fBH3|  of  the  Art,  «5  arrwrtded. 
requires  that  lo  the  maxirmim  extent 
prudent  and  determinable,  the  Setretar>' 
designate  critical  habitat  at  ttte  time  the 
species  is  deteremned  lo  be  endanjKTed 
or  threateaed.  The  dewgnatiim  of  rntical 
habitat  is  not  cooaidered  to  be  prudent 
when  such  dest^atkm  woukl  rrat  be  of 
net  benefit  la  Ifce  species  involved  {50 
CFR  424.12).  Tlw  SCT«ce  believes  that 
(lesxfcnatuni  of  critical  habitat  for  Ins 
lacustns  wouid  not  be  prudent  because 
no  benefit  to  tfae  species  chd  be 
identified  that  wouid  outwetgh  the 
po'ential  threat  of  vaodaluun  or 
I  nliecEioa.  whKii  inifi<lu  iie  exacerbated 
tiy  the  iKiiilicatxan  of  a  detailed  critical 
habitat  descx^Aion  aad  map. 

Available  t^oservatioo  Measures 

Conservat«oa  aieasurrt  provided  to 
species  iiaud  as  eodan^red  or 
threatened  wider  the  Endangered 
Species  Act  ioclude  rcKrognilior.. 
recovery  actions,  requiremcnti  ior 
Foderal  protor.^}an.  and  pruhibiltuos 
aeaiiuJ  certaiQpracOcea  Recognition 
through  hs4u]genc«*uraf;e«and  results  m 
rntuper\^tMMi  actions  by  Federal.  S<ule. 
.:u)  pfivate  agenc^fi.  j^r'^ups  and 
,!!'.iiv»da*iii.  The  fcadartgeri'd  Species 
A<:t  prov*ik-s  for  possjble  taod 
rii  quifiJtwa  and  cuoperHtion  with  the 
Slates,  it  aiso  rei^aires  that  recovery 
actions  be  carried  out  fur  ali  Jtsted 
species  Sutii  actiuns  are  initialed  by  the 
Servire  kiUowm;^  the  listing  Polentuil 
recov(;r\  actions  uhiitde  habtlal 
management  to  reduce  shdde  and 


competition  of  otber  piants  and 
transplantiag  to  preraoB^  occupied 
silea.  The  pni«ec1taa  required  of  Federal 
agencies  and  the  praJubitMsm  ajcainst 
collectuift  are  diictaand.  in  part,  below. 

Section  7ta|  (rfthe  Act  as  amended. 
requirea  Ffldrra]  afteocies  to  evaluate 
their  acti^MiwMi  reaped  to  any  species 
that  IS  propoaed  or  listed  aa  endangered 
or  threatened  and  with  respect  lo  its 
cntK:al  habitat  if  any  is  being 
designated.  RefMatHS^^  implementing 
this  interafeucy  ooo^eratton  previsions 
of  the  Act  are  codified  at  SO  CFR  Part 
402.  Section  7(a|(2I  requires  Federal 
agencies  to  enanre  that  ectixn  ties  they 
authorire.  fand.  or  carry  out  are  not 
likely  to  teopardree  the  continued 
extstence  of  a  Hated  species  or  destroy 
or  adversHy  modify  its  crittcal  habitat 
If  a  Federal  actron  taay  adversely  afferl 
a  listed  »pet.-ie^.  or  its  critical  habitat, 
the  responsiHe  Federal  agency  must 
enter  mto  formal  consnhation  with  the 
Service,  Inn  hcuslns  is  known  to  occur 
on  Federal  lands  near  an  onoccupied 
US,  Coast  Guard  Lighthouse  on 
Thunder  Bay  Island.  Michigan,  and  at 
several  sites  within  the  Huron-Manistee 
and  Hiawatha  National  Forests.  No 
Federnl  actions  are  anticipated  which 
would  affect  Iris  facustris  a!  this  time. 

The  act  and  its  implemenling 
regulations  found  at  50  CFR  17.71  and 
17,72  set  forth  a  aeries  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plant  species.  With 
respect  to  Jns  lacuilris  aQ  trade 
prohibitiooa  of  section  9(a)12)  of  the  Act 
impiemented  b>'  50  CFK  17  71  apply. 
These  prohibitioris.  in  part,  make  it 
ilietial  fur  any  person  subject  to  the 
jurtsdictiun  of  the  Uoited  Stat£s.  lo 
import  or  export  transport  tn  interslale 
or  foreign  cocaaierce  jn  die  course  of 
rommercial  activity,  sell  oi  offer  fur  sale 
thiS  species  in  interstuie  ur  foreign 
commerce,  or  remove  it  from  areas 
under  Federal  /ufi9du:tion  and  reduce  it 
to  possession  S^-eds  from  cultivated 
specimens  of  threatened  plan!  species 
are  exempt  from  these  prohibitions 
provided  that  a  statfinml  of  "cultivated 
•^DiiMi    afipcrtrs  on  theu  containers, 
('erlain  ex(«p(Kins  can  app'y  to  agents 
of  the  Service  aod  State  oooservalion 
agencies,  The  Act  and  SO  CfK  17.72  also 
provide  for  tht>  tssuanre  of  pemuts  lo 
carry  out  otherwtw  prohibited  activities 
involving  threatened  species  under 
certain  circiiaisiaaces.  With  respect  tn 
/r/5  hi'ustrts.  it  a  aniiopated  that  few 
trade  pemuls  woukJ  be  sonjdil  or  issued 
since  .he  species  ts  no*  mrw  rommon  in 
cultivation  or  m  the  wikt  RequfSts  for 
copies  of  the  rcgulntions  tui  pianls  and 
inquines  rejpirdiiifi  them  may  be 
addressed  to  (he  office  of  Management 
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Authority.  US  Fish  and  Wildlife 
Service.  P  O.  Box  27239.  Central  Slalion, 
Washington.  DC  30038-7329  (703/343- 
4nS5). 

National  Envinumeatal  PoUc)'  Acl 

The  Frsh  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  as  defined  under  the 
Authority  of  the  National  Environmental 
Policy  Acl  of  W69.  need  not  be  prepared 
in  connection  with  reguldlions  adopted 
pursuant  to  section  41a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  mitlming  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 

Oclohtr  2S,  19W  (4fl  FR  4«244). 
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List  of  SubjacU  io  50  CFR  Pari  17 

Endangered  and  threatened  wildlife. 
Fish,  ManneTnammais.  Pinnts 
(agricahure) 


Acw>rdmgli,,  Part  17.  Subchapter  B  of 
Chapter  I.  Titie  SO  of  the  Code  of  Federal 
Regulations,  ts  amended  as  set  forth 
below: 

PART  17— (AMENDED] 

1,  The  authority  citation  for  Part  17 

c-ontinues  to  read  as  follows: 

Autbortty:  Pub  t  <IS~2ns,  87  Stat  6fl4.  Put- 
t  W-359flOStal  911  Pjb  L  P5-632.  flC  Sisi 
3~r.l  Pub  t  Sft-lfiS,  S3  Stal  1225;  Pub  t  9"- 
304,  9eSiai  1411  ("ife  L'-SC.  1531  et  seq  1  Pnh 
L  9)1-625  too  Stat  'j.WOtlWtft].  unless 
otherwise  nakuA 

2  Amend  §  17,l2(h|  by  adding  the 

following,  in  alphabetical  order  under 
the  family  Indar^ae.  to  the  list  of 
Endangered  and  Threatened  Plants. 

§  1 7. 12    Endangered  and  ttireatencd 
plants 


species 


Specai 
rutes 


.  USA  (Ml,  Wl).  Canada  (ON).. 


Dated:  September  2. 198B. 
Susan  Beoca, 

Acting  AssrettmtSecretarj- for  Fish  and 

Wildlife  an^Parisa. 

|FR  Doc.  88-22140  Piled  9-27-88;  8:45  ami 
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50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Planta;  DetemiinaUon  of 
Endangered  Statua  for  Abronta 
macrocarpa  (Large-lruited  Sand- 
verbena) 

aqency:  Fish  and  Wildlife  Service. 

Inlenor. 

actiom:  Final  rule. 

SUMMARY:  The  Service  has  determined 
that  a  plant  Abronia  macrocarpa  (large- 
fruited  sand-verbena),  is  an  endangered 
species.  The  siixgle  known  peculation  of 
this  plant  occurs  on  active  sand  dunes 
on  private  land  in  Leon  County.  Texas, 
Because  of  its  small  population  size  and 
limited  distribution,  this  species  is 
vulnerable  to  the  threats  of  residential 
development  recreation,  and 
commercial  use.  7*he  determination  of 
endangered  status  lot  AhroJiia 
macrocarpa  implements  protection 


provided  by  the  Endangei-ed  Species  Acl 
of  1973  (Act),  as  amended. 
EFFECTIVE  DATE  OclobfT  28.  1988. 

ADDRESSES:  The  complete  file  for  this 
Piile  IS  available  for  inspection,  by 
appoimmenl  during  normal  business 
hours,  at  the  Service's  Rejeional  Office  of 
Endangered  Spectes.  500  Gold  Avenue 
SW_  Room  4000.  Albuquerque.  New 
Mexico 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  McDonald,  Botanist. 
EndanKt-red  Species  Office.  P.O  Box 
1306.  Albuquerque,  New  Mexico  87103 
(505/766-3972  or  FTS  474-3972), 
SUPPLEMENTARY  tNPORMATION: 

Background 

Abronta  macrocarpa  is  an  herbaceous 
perennial  endemic  to  Leon  County  in 
eastern  Teiuis.  Plants  are  restricted  lo 
actively  blowing  sand  dunes  in  the  P<)St 
Oak  Woods  Forest  and^Grassland 
Mosaic  vegetation  type  (McMahan  f:  ai 
1984).  Querciif  iUeilaic  tpost  oak)  and 
Ilex  vamttona  lyaupon)  ere  dominants 
In  the  small  wooded  islands  within  the 
dunes  an^  m  the  surrounding 
woodlaAds,  Abronta  rT)ocn.H:arpa  is  one 
of  the  many  herbaceous  species  that 
lemporarity  dominate  the  bare  sands 


during  spring.  Some  commonly 
associated  species  ere  Gaitlordia 
pidcheih  [Indian  blaricet).  Coreopsis  sp 
(tickseed).  Rhododan  cibatus.  Styliswo 
sp..  and  Cra!nr  oryryninthemus  (sih-er 
croton) 

Show>'  pink-purple  flower  clusters 
make  Abronia  wacwccrpa  an  attractive 
component  of  the  spnng  wildflower 
display  Twenty  to  seventy-five  flowers 
are  arranged  in  each  spherical  nodding 
head  that  is  golf  hall  size  or  larger.  The 
plant's  ascending  or  erect  stems  may 
reach  5  decimeters  [20  inches]  in  height. 
Leaves  are  hair>.  have  sticky  glands, 
and  are  arranged  oppfisitely  on  the 
stems.  The  large  scanous  fruits  of 
Abronta  macrocarpa  distinguish  this 
species  from  related  laxa. 

The  only  knoi^Ti  population  of 
Abronia  macrocarpa  occurs  on  sand 
dunes  that  lie  entirely  within  a 
residential  resort  community.  The  dunes 
cover  aboni  3H  acres,  but  the  area 
occupied  by  Abron\o  macn<carpo  is 
much  less.  In  lS*fi6.  Service  botanists 
estimated  that  the  population  contained 
250  plants. 

Abrcinia  moiTctcarpo  was  first 
collected  m  MbB  by  I>r.  DS,  Correll  and 
MB.  CorTEil  el  itt  only  known  locality 
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Dr.  L  Galloway  formally  named  and 
described  this  species  in  1972  in  a 
monograph  of  the  entire  genus 
(Galloway  1972).  Galloway  was  writing 
his  monograph  when  the  Munual  of  the 
\  'oscular  Plants  of  Texas  f Correll  and 
Johnston  19701  was  published,  thus 
Abror:a  macrocarpa  does  not  appear  in 
the  manual 

Federal  action  inv  oh  in^  A  brum  u 
macrocarpa  began  when  the  species 
was  included  in  category  1  of  the 
December  15.  1960.  notice  (43  ?K  62480) 
of  plants  under  review  for  threatened  or 
endangered  classification.  Category  1 
comprises  taxa  for  which  the  Service 
has  substdntid!  biological  information  to 
support  proposmg  them  as  endangered 
or  threatened.  Further  evaluation  of 
Ahronia  macrocarpa  indicated  the  need 
for  more  data,  and  the  species  was 
placed  in  category  2  (those  species  for 
which  listing  may  be  warranted  but  for 
which  the  Service  does  not  presently 
have  sufficient  biological  data  to 
support  proposing  them  as  endangered 
or  threatened)  in  a  November  28. 1963. 
supplement  (48  FR  53640)  to  the  1980 
notice.  A  status  report  by  Turner  (1983) 
provided  sufficient  data  to  support 
returning  Abronia  macrocarpa  to 
category  1  in  the  September  27.  1985. 
revision  (50  FR  39526)  of  the  1960  notice 
and  the  1983  supplement. 

Species  covered  in  the  December  15. 
1980.  notice  (45  FR  82480).  including 
Abronja  macrocarpa.  are  considered  to 
be  petitioned  for  listing.  Section 
4(b)(3)(B)  of  the  Endangered  Species 
Act,  as  amended  in  1982.  requires  the 
Secretary  to  make  certain  findmgs  on 
pending  petitions  wilhin  one  year  of 
their  receipt.  Section  2(b)(1)  of  the  1982 
amendments  further  requires  that  all 
petitions  pending  on  October  12. 1982. 
be  treated  as  havmg  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Abronia  macrocarpa  because  of 
its  mclusion  in  the  1980  notice.  In 
October  1983.  1964. 1985,  and  1986  the 
Service  found  that  the  petition  to  list 
Abroma  macrocarpa  was  warranted  but 
precluded  by  other  listing  actions  nf 
higher  priority.  The  June  16.  1987. 
proposal  to  designate  .4Aro;ija 
macrocarpa  as  endangered  constituted 
the  next  one-year  finding  for  this 
species. 

Summary  of  Comments  and 
Recommendations 

In  the  June  16,  1987.  proposed  rule  (52 
FR  22944)  and  associated  notifications. 
all  interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule-  Appropriate  State 
agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 


other  interested  parties  were  contacted 
and  requested  to  comment.  A 
newspaper  notice  inviting  public 
comment  was  published  in  the  Bryan- 
College  Station  Eagle  on  [uly  1, 19B7. 

Five  comments  were  received. 
Comments  supporting  the  proposal  were 
submitted  by  t)ie  Texas  Natural 
Heritage  Program,  the  Texiis  Parks  and 
Wildlife  Department,  and  Dr.  Hugh 
Wilson,  a  botanist  at  Texas  A&M 
University.  Comments  by  the  Texas 
State  Department  of  Highways  and 
Public  Transportation  and  the 
management  of  the  resort  community 
where  the  species  occurs,  offered  no 
new  information  and  did  not  take  a 
position  on  the  pruposal,  Dr  Wilson 
commented  that  if  designation  of  critical 
habitat  would  provide  additional 
protection,  then  the  dune  area  occupied 
by  the  plants  should  be  so  designated. 

Response:  Since  the  potential  critical 
habitat  area  is  on  private  land,  the 
designation  of  critical  habitat  would  be 
of  no  substantial  benefit  to  the  species. 
In  addition,  the  precise  locality 
information  that  must  be  supplied  when 
critical  habitat  is  designated  could  make 
protection  and  manngemcnt  of  the  site 
more  difficult. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 

consideration  of  all  information 
available,  the  Service  has  determined 
that  Abronia  macrocarpa  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4(d)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  etseg]  and  regulations  (50  CFTl 
Part  424)  promulgated  tu  implement  (he 
listing  provisions  of  the  Act  were 
followed  A  species  may  be  determined 
to  be  endangered  or  threatened  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  Abronia  macrocarpa 
Calloway  (large-fruited  sand-verbena] 
are  as  follows; 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

The  historic  and  present  known 
ranges  of  Abronia  macrocarpa  are  the 
same:  however,  residential  expansion 
and  recreational  activities  associated 
with  the  surrounding  resort  community 
have  destroyed  habitat.  Roads  for  a  new 
residential  area  were  recently  built 
adjacent  to  the  population.  The  open 
space  of  the  sand  dunes  is  an  attractive 
area  for  horseback  ridmg.  bicycling,  off- 
road  vehicle  (ORV)  nding.  and  general 
play.  These  high-impact  uses  have 
produced  wide  palhs  where  the  sand  is 
too  disturbed  to  support  vegetation. 


An  active  oil  well  occurs  on  the  sand 
dunes  and  construction  of  the  well  and 
the  access  road  have  destroyed  habitat- 
Maintenance  activities  and  oil  spills 
could  destroy  additional  plants  and 
habitat.  Maintenance  of  electric  utility 
lines  near  the  population  could  also 
contribute  lo  site  disturbance. 

B.  Overutilixation  far  Commercial, 
Recreational.  Scientific,  or  Educational 

Purposes 

Presently,  no  commercial  trade  in 
Abronia  macrocarpa  exists,  but 
horticultural  interest  may  develop. 
Abronia  macrocarpa  could  be 
developed  as  an  ornamental,  as  has  the 
similar  species  Abronia  ameliae. 
Because  of  the  easy  accessibility  of  the 
site,  the  potential  exists  for  uncontrolled 
collecting  for  horticultural  research 
material  or  for  commercial  sale.  Because 
the  population  occurs  on  private  land. 
plants  will  not  be  protected,  under  the 
Endangered  Species  Act,  from  taking, 

C.  Disease  or  Predotion 

No  threats  are  known. 

D  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Currently.  Abronia  macrocarpa  is  not 
protected  by  either  Federal  or  Slate 
laws  or  regulations, 

E.  Other  Natural  or  Manmode  Factors 
Affecting  its  Continued  Existence 

The  limited  distribution  of  this  species 
makes  it  vulnerable  to  a  variety  of 
threats  including  disease,  insect 
predation.  or  extreme  weather 
conditions.  Further  reduction  of  its  small 
population  may  result  in  a  reduced  gene 
pool  that  could  threaten  the  species' 
reproductive  capacity  or  genetic 
potential. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past. 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  final 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Abronia 
macrocarpa  as  endangered  without 
critical  habitat.  Endangered  status 
seems  appropriate  because  only  one 
known  population  exists  and  it  is 
subject  to  possible  destruction  by 
residential  development,  recreation,  and 
commercial  activity.  The  reasons  for  not 
designating  critical  habitat  are 
discussed  below. 

Critical  Habitat 

Section  4(a)l3|  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  crilical  habitat  at  the  time  a 
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specips  is  determined  to  be  endangered 
or  ebneatened-  The  Service  fir»ds  that 
th^-ngriahon  of  cnlical  habital  is  not 
prudent  for  this  species  at  the  time  due 
to  Its  low  nombers  and  restriction  to  one 
population,  Listmg  of  a  species,  with 
dileadanJ  publicity,  highlights  its  rarity 
and  atlratiiveness  to  collectors. 
Publication  of  specific  location 
information  associated  with  critical 
habitat  designation  would  make  the 
species  mcrre  ^njlnerable  to  taking  or 
vandalism.  The  locslion  of  this  plant 
find  the  importance  of  its  protection 
hnve  been  brmight  to  the  artenlion  of 
appropriate  agencies  and  other  involved 
parties.  Protection  of  The  species'  habitat 
will  be  sddrpssed  thrmigh  the  rectjvery 
process  enA  ttrmngh  section  7  of  that 
.Act.  Therefore,  the  determination  of 
critical  h^brtat  would  not  be  prudent, 
and  would  not  result  in  any  additional 
benefit  lo  the  species. 

Available  Conservatioa  Measurefi 

Coiwervation  measures  provided  to 
species  listed  as  endangered  or 
threatened  ooder  the  Endanfrered 
Species  Act  mclude  recognition. 
recover>'  actions,  reqaarements  for 
Federal  protection,  end  prohibitions 
against  certain  pracdces.  Recoenition 
through  h.stmg  enconrajees  Had  results  in 
conservation  actions  by  Federal,  Stetc 
.iiid  private  ageacies.  groups,  ^nd 
indtviduftls.  The  Ejidangered  Speoes 
Act  prowdes  for  possible  land 
acquisition  and  oooperalion  w  ith  the 
Slates  and  retfuu'es  that  recover^' 
actions  be  earned  out  for  all  listed 
species.  Such  •ctKuts  are  mitiated  b>-  the 
Sewioeal  the  earlw^st  opportunir^-. 
Actioas  that  may  benefit  .^Oravra 
macrororpa  include  fencing,  and  testing 
5oed  germination  and  growth  fcr 
possible  introtiuctKui  of  seedlu^s  back 
into  ihe  home  stle.  The  protection 
required  uf  >-edt^uJ  ageooes  and  the 
prohibilioofi  again&t  tM*ai?tg  are 
discussed,  m  part,  fatlow. 

Section  7(^1  of  the  Act,  md  amended, 
requu'es  Faderal  agencies  toevalaate 
their  acUoiUi  with  respect  to  any  species 
that  is  proposed  or  hstod  as  endcfl^erc-d 
or  tixrealened  and  with  re&pecl  lo  its 
critical  habitat,  if  any  is  b^ng 
designated  Regula^tions  in]f)leineiitiiig 
tht3inler4geacy  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Pari 
402-  Section  "Id)(2,]  requires  Federal 
agencies  to  ensure  ikal  iiciiviiies  ibey 


authorize,  fund,  or  carry  out  are  not 
likely  to  leoperdiEe  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat,  tf  a  Federa'l  action  may  affect  a 
listed  species  or  its  cntical  habitat,  the 
responstWe  Federal  agency  tmist  enter 
into  formal  consultation  with  the 
Service.  However.  AhroiUa  macrocarpa 
is  not  known  to  occur  on  Federai  lands 
and  RO  Federal  involvement  wjth  this 
species  is  currently  known  or  e\pecied- 

The  Act  and  its  implementir^ 
regulations  found  at  50  CFR  \7£l.  17.d2. 
and  17.63  set  forth  a  series  of  general 
prohibitions  and  eiLceptiwis  that  apply 
to  aD  endangered  plants.  All 
prohibitions  of  section  9(a3(2]  of  the  AcL 
implemenlpd  by  50  CFR  17.61,  apply. 
These  prohfbrlions,  in  part  make  i! 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  L'nited  States  la 
iffipm-t  or  export  any  endangered  plant, 
transport  it  m  interstate  or  foreign 
commerce  in  rtie  conrse  of  the 
cornmercial  activity,  sell  or  offer  it  for 
sale  m  Tnterstate  or  foreign  commerce. 
or  remove  H  from  areas  under  Federal 
lurisdrctrcm  and  reduce  It  to  possession 
Certain  exceptimis  can  apply  to  agents 
nf  the  Service  and  Sftate  canservation 
agencies.  The  Ad  and  50  CFR  17,62  and 
17,63  also  prrrvide  for  the  i^nanre  of 
permits  to  carry  out  otherwise 
prohfcited  actn-itwsTnvoh-tng 
endangered  apecres  nnder  certain 
cirr^imrBtffiKJes.  Wrtti  rrspecl  to  Abronia 
rrhTcrncttrpo.  it  is  antiripBled  that  few 
trade  permtts  wcHild  be  sou^l  or  Tssued 
since  tht?  dpecies  is  not  common  in 
cultivfrtiffn  or  «i  #ie  *-fld.  Request*  for 
copies  oftbereffttlatwns  on  plants  and 
inquiries  reffardin*  them  may  be 
addressed  ip  tbe  Permit  Branch,  Office 
of  Management  Au^onty,  U.S.  Fish  and 
Wildlife  Service,  •Wftehrngton.  DC  20240 
|70a/-34»-«9SS)- 
National  EnvironmentaJ  PoUcv  .-Vet 

The  Fish  and  Wildlffe  Sen-ioe  has 
deiifrjwned  that  an  Ennranments' 
.AssrssmcBL  as  t4efin«d  under  tbe 
auttioniy  of  the  .Sietional  Ermror.Tnental 
Policy  Act  of  i969.  need  oOl  be  prepared 
in  oonnectian  wnth  regulations  aaop?t  u 
piirsuir.t  to  sectKin  4(h)  of  the 
Kudartpored  Species  Act  of  1973.  *s 
amfcnded  .\  notjce  outhniriR  the 
Ser^'ice*  w«se»n5  for  this  detprniinalion 
waspttbltsbed  tn  the  Federal  fiegister  on 
October  2&.  10B2  ^  FR  492«4). 
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List  erf  Sufayectfe  in  50  CFK  Pnt  17 

Endangered  and  threatened  wilditfe. 
Figh,  Marine  mammals.  I^nlf 
(agri  culture). 

Re^latioa  Pronwl^rtiDn 

Accordingly.  P^t  17  SubchApler  B  of 
Chttpler  L  TUk  50cf  the  Code  of  Federal 
Regulations,  is  amended  as  set  iorth 
below 

PARTt?— lAMENDEDl 

V  The  auttinniy  cilalinnfor  Part  17 
contjfmes  to  re»d  as  follows. 

Authoriti':  Fhil).  L,  10-305.  8"  SUl  flfli.  Put. 
L  94-359,  90  Slat  91 1,  Pub.  L  SS-fiaZ.  92  Slat 
:r51:  Pub.  L  96-l.Sci.  93  Sidl  1225,  Pub  L  Q*- 

JM.aeStm  wiitteus.C  is^  pf  spt?  i  ruh 

L.  99-C2S.  UOStal  2300  (19661.  unlcH 
KlhtTM-mt  oDtt*d 

2  Amend  S  17.12(h)  by  adding  Ihe 
following,  in  alphabetical  order  under 
the  family  Nydaginaceae.  to  the  U»t  of 
Endangered  and  Threatened  Plants: 

§  17.12    Efidangef<od  and  tnreatened 
ptants. 


(h)-  • 


Sotcm 


Common  nar<e 


Crittal 
nabiiat 


rum 


Nyctag>nacBa^-F(wr-0'clocl( 
lami»y. 
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Sfwoes 

Common  naine 

Hwonc  range 

Status 

WtMHI 

Wad 

Cntical 
hatMit 

Speoil 
ruM 

_ 

Abronta  /nacfOC3/pa - 


Lafge^tnjrted  sand-vofbena  „ „.  u  SA  (TX)  _ 


Dated:  September  ^  19«a 
Susan  Recce, 

Acting  Assisloni  Secretary  for  Fisfi  and 

lV:!d!!fe  and  Porks 

(FT?  Dor  a^ZZ^SO  Filed  9-2--»8:  R.45  amj 


50  CFR  Part  17 

Endangered  and  Threatened  WiWKfe 
and  Plants;  Determinatfon  of 
Endangered  Status  for  Ptilfmnium 
nodosum 

agency:  Fish  and  Wildlife  Services. 

Inlerior 

action:  Final  rule. 

summary:  The  Ser\ice  determines 
Piilimnium  nodosum  (harperella)  as  an 
endangered  species,  under  the  authority 
of  the  Endangered  Species  Act  of  1973. 
as  amended  (Act).  This  annual  plant, 
which  is  a  member  of  the  carrot  family, 
occurs  m  Alabama.  Georgia.  North  and 
South  Carolina.  West  Virginia,  and 
Mar\land.  P  nodosum  has  been 
eliminated  from  overhalf  of  its  known 
historical  population  sites  rangewide. 
None  of  the  ten  currently  known  viable 
populations  is  in  Federal  ownership  or 
other  permanently  protected  status, 
although  The  Nature  Conservancy  has 
an  easement  on  a  small  portion  of  one 
population  m  West  Virginia  and  is 
trying  to  protect  populations  in  other 
Stales,  This  action  implements  Federal 
protection  provided  by  the  Act  for 
Ptihmnium  nodosum. 
EFFECTIVE  DATE:  October  28,  1988, 
ADDRESSES:  The  complete  file  for  this 
rule  IS  available  for  public  inspection,  by 
appointment,  dunng  normal  busmess 
hours  at  Ecological  Services  Field 
Office.  1825  Virginia  Street.  Annapolis, 
Maryland  21401. 

FOR  FURTHER  INfORMATION  CONTACT: 
Judy  Jacobs.  Endangered  Species 
Biuiogist  at  the  above  address  (301/2(i9- 
5448! 

SUPPtEMENTARV  INFORMATION: 

Background 

In  1902  Dr.  Roland  M.  Harper 
discovered  a  previously  undescribed 
plant  growing  in  a  shallow  ptneland 
pond  in  Schley  County.  Georgia.  Three 
years  later,  Dr,  Harper  collected  what 
appeared  to  be  a  second,  closely  related 


species  from  a  rock  stream  bed  in 
DeKaib  County.  Alabama.  These  plants 
were  named  HarpereUa  nodosa  and 
Harperp/h  fhviotiiis  pespeclively.  in 
honor  of  their  discoverer  (Rose  1905. 
1911}.  Mathias  (193fi)  noted  that  despite 
their  very  different  leaf  structure,  these 
plants  were  not  generically  distinct  from 
members  of  the  genus  Ptihmnium  Thus, 
they  became  Ptihmnium  nodosum  and 
P  fluviatsle.  although  they  are  still 
referred  to  by  the  common  name, 
harperella. 

In  a  recent  examination  of  these  taxa. 
Krai  (1981)  concluded  that  their 
observable  differences  in  morphology 
and  phenology  were  very  likely  due  to 
environmental  factors,  rather  than  to 
inherent  genetic  difftirences.  This  is 
supported  by  the  observation  that  both 
forms  have  six  chromosome  pairs 
I  Easterly  1957).  Krai  (19fil)  observed 
that  the  nvenne  form.  P.  f/uvtati/e.  is 
shorter  and  develops  roots  at  the  nodes, 
probably  because  the  plants  are 
frequently  inundated  and  toppled  by 
swift-flowmg  water  in  the  stream 
situations  they  inhabit.  Conversely,  the 
taller,  erect  and  non-proliferous  plants 
referred  to  as  P  nodosum  occur  in  the 
fringe  of  grass  and  sedge  around  ponds, 
where  they  are  less  likely  to  be  knocked 
down  by  floodwaters.  That  these 
morphological  differences  were 
environmentally  induced  was 
particularly  evident  to  Krai  (19811  m  the 
Little  River  population  of  "P.  fluviatile" 
in  Alabama,  there,  the  plants  from  the 
higher  seep  areas,  where  flooding  is 
infrequent,  were  more  clearly  assignable 
to  the  '7'  nodosum"  type.  Differences  in 
flowering  time  between  the  pond  and 
nver  forms  are  also  likely  due  lo 
environmental  factors,  such  as 
differences  in  temperature  and  time  of 
fiooding  (R.  Krai.  Vanderbilt  University, 
pers.  comm..  19871,  Because  there  is  no 
apparent  way  to  take  into  account  their 
vanation  and  yet  to  distinguish  the  two 
taxa.  Krai  {1981)  synonymized  the  two 
under  P  nodosum,  (he  earlier  name.  In 
this  rule,  the  Service  follows  Krai's 
treatment;  thus,  references  \oP. 
nodosum  will  be  meant  to  include  P. 
fluviatile.  unless  otherwise  indicated. 

P.  nodosum,  an  annual  plant,  is  a 
member  of  the  carrot  family  (Apiaceaej 
that  grows  lo  a  height  of  0.2-1.0  meter. 
Unlike  those  of  the  more  common 
members  of  this  genus,  the  leaves  of  P. 


nodosum  ai%  reduced  to  hollow,  quill* 

like  structures  The  small  white  flowers 
occur  in  heads  not  unlike  those  of 
"Queen  Annes  lace"  [Duucus  carola), 
and  may  appear  from  May  to  frost.  P. 
nodosum  typirally  occurs  in  two  habitat 
types:  (1)  Rocky  or  gravel  shoals  and 
margins  of  clear,  swifl-flowing  stream 
sections,  and  (2)  the  edges  of 
intermittent  pineland  ponds  or  low.  wet 
savannah  meadows  m  the  coastal  plain 
(Krai  1983).  In  Georgia,  the  only  known 
extant  population  occurs  on  a  granite 
outcrop  seep.  This  seemingly  atypical 
setting  actually  has  a  water  regime  not 
unlike  that  of  more  characteristic  pond 
habitat  for  this  plant  (Rawinski  and 
Cassin  1986J. 

Harperella  is  always  found  on 
saturated  substrates  and  readily 
tolerates  periodic,  moderate  flooding. 
This  tolerance  may.  in  fact,  be  of  key 
importance  to  the  plant's  .surxival,  for 
few  potential  competitors  are  adapted  to 
such  water  fluctuations.  In  nverine 
situations,  short-duration  spring  floods 
annually  scour  the  gravel  bars  or  rock 
crevices  where  P  nodosum  grows, 
preventing  substantial  soil 
accumulations  in  which  weedy 
competitors  might  gain  a  foothold.  When 
floodwaters  subside  harperella  seeds 
germinate  m  shallow,  rocky  areas  and 
complete  their  life  cycle  with  their  root 
systems  submerged  or  saturated. 
Similarly,  pond  sites  are  normally  full  of 
water  in  the  spring  and,  depending  on 
the  rainfall,  often  well  into  the  summer. 
The  plants  have  completed  their  life 
cycle  by  late  summer  or  fall,  when  the 
ponds  are  often  devoid  of  standing 
water  and  competing  species  have 
moved  in.  As  in  the  riverine  situation,  it 
appears  that  P  nodosum  has  survived 
by  its  adaptation  to  changing  water 
levels  that  few  other  plants  can  tolerate. 

Because  of  its  very  specific  habitat 
requiremenf.s.  harperella  can  be  easily 
extirpated  from  an  area  even  by 
seemingly  minor  perturbations.  In 
riverine  situations,  for  example, 
prolonged  or  intensified  flooding,  as  a 
result  of  upstream  land  use  changes, 
could  wash  away  its  substrate  and  its 
seed  bank.  Conversely,  reductions  or 
lack  of  flooding,  as  from  upstream 
impoundments,  could  decrease  (he 
species'  competitive  edge  over  more 
common  streaniside  plants.  In  pond 
situations,  ditching  and  draining  for 
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irrigation  and/or  agriculture  would  be  of 
obvious  detriment  to  harperella. 
Conversion  to  permanent  ponds  could 
also  eliminate  this  species.  Additional 
threats  facing  P.  nodosum  include 
siltation  of  its  stream  habitat  from 
construction  and  mining  activities 
upsteam.  habitat  loss  resulting  from 
bank  stabilization  and  landowner 
access  to  waterfront,  and  water  quality 
degradation  from  excessive  nutrient 
loading  of  streams. 

Because  harperella  generally  occurs  in 
areas  with  a  high  potential  for  human 
use.  these  threats  have  already 
impacted  P.  nodosum  at  various 
locations  throughout  its  range.  In 
Alabama,  one  of  the  three  known 
historic  sites  for  the  species  is  under  a 
reservoir  and  another  has  been 
eliminated  by  excessive  siltation  and 
water  quality  degradation  (R.  Krai,  pers. 
comm:  pers.  obs,).  Numerous  coastal 
plain  ponds  in  South  Carolina  and 
Georgia,  including  the  type  locality, 
have  been  drained  or  otherwise  severely 
disturbed.  In  West  Virginia,  ten 
thousand  plants  were  destroyed  in  19B4 
by  construction  at  a  housing 
subdivision.  Throughout  its  range,  over 
50  percent  of  the  known  harperella 
populations  have  been  destroyed. 

State  heritage  programs  and 
interested  individuals  have  conducted 
intensive  searches  for  P.  nodosum.  In 
West  Virginia,  over  260  miles  of  stream 
habitat,  comprising  nearly  all  the 
suitable  habitats  in  the  State,  have  been 
checked  (R.  Bartgis.  West  Virginia 
Natural  Heritage  Program,  pers.  comm.. 
19B7);  In  Maryland  also.  sur\eys  have 
been  made  of  nearly  all  known  suitable 
habitats  for  the  species  |D.  Boone. 
Mar>'land  Heritage  Project  pers.  comm. 
1987),  and  in  South  Carolina,  a  total  of 
360  coastal  plain  ponds  have  been 
examined  in  an  effort  to  locate  this  plant 
(D.  Rayner.  South  Carolina  Heritage 
Trust,  pers.  comm.,  1987).  In  Georgia 
extensive  searches  have  been  made  of 
both  granite  outcrops  and  coastal  plain 
ponds  (T.  Patrick,  Georgia  Natural 
Heritage  Inventory;  R  Carter.  Valdosia 
Slate  College,  pers.  comms.  198") 
Georgia  and  Alabama  sections  of  the 
Little  River  have  also  been  checked  (D. 
Whetstone,  lacksonvllle  Slate 
University  pers.  comm.  1987).  Despite 
these  searches.  Piilimnium  nodosum  is 
presently  known  from  only  ten 
populations  rangewide.  These  include 
six  stream  populations,  in  Alabama 
{Dekalb  Co  ).  Maryland  (Allegany  Co.), 
North  Carolina  (one  each  in  Granville 
aiid  Chatham  Cos.)  and  West  Virginia 
(two  Morgan  Co.)  and  four  pond 
populations,  in  Georgia  (one  known 
extant,  in  Greene  Co.)  and  South 


Carolina  (three  viable  populations  in 
Aiken  and  Saluda  Cos.  The  species  may 
be  present  in  small  numbers  at  two 
additional  sites  in  South  Carolina,  but 
its  presence  has  not  been  confirmed 
recently  and  these  are  not  considered  to 
have  long-term  viability).  Stream 
populations  typically  consist  of  tens  of 
thousands  of  individuals  patchily 
distributed  along  short  stream  sections. 
Location  of  these  patches  and  number  of 
individuals  may  change  from  year  to 
year.  Pond  populations  are  more 
spatially  predictable  and  typically 
number  in  the  hundreds.  However, 
numbers  of  individuals  in  these 
populations  too  may  fluctuate 
considerably  from  year  lo  year. 

Federal  government  actions  on  this 
species  began  as  a  rcsuJt  of  section  12  of 
the  Endangered  Species  Act  of  1973. 
which  directed  the  Secretarj'  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report  (House  Document  No.  94-Sl)  was 
presented  to  Congress  on  January  9. 
1975. 

The  Serx'ice  published  a  notice  in  the 
|uly  1, 1975.  Federal  Register  (40  FR 
27823).  of  Its  acceptance  of  the  report  of 
the  Smithsonian  Institution  as  a  petition 
within  the  context  of  section  4(c)(2) 
(petition  provisions  are  now  found  in 
section  4(b)(3))  of  the  Act  and  its 
intention  thereby  to  review  the  status  of 
the  plant  taxa  named  therein  On  June 
16. 1976.  the  Ser\  ice  published  a 
proposal  in  the  Federal  Register  (41  FR 
24523),  to  determine  approximately  1700 
vascular  plant  taxa  to  be  endangered 
species  pursuant  to  section  4  of  the  Act. 
Ptilimnium  nodosum  and  P.  fluviatile] 
were  included  in  the  )uiy  1, 1975,  and 
June  1976  Federal  Register  documents. 
General  comments  received  in  relation 
lo  the  1976  proposal  were  summarized  in 
an  April  26.  1978.  Federal  Register 
publication  (43  FR  17909)  The 
Endangered  Species  Act  Amendments  of 
1978  required  that  all  proposals  over  2 
years  old  be  withdrawn.  A  1-year  grace 
period  was  given  to  proposals  already 
over  2  years  old.  In  ihe  December  10. 
1979.  Federal  Register  (44  FR  707961.  the 
Service  published  a  notice  of 
withdrawal  of  the  |une  6. 1976,  proposal, 
along  with  four  other  proposals  that  had 
expired. 

On  December  1 5. 1980.  the  Service 
published  in  Ihe  Federal  Register  a 
revised  Notice  of  Revieiv  for  Native 
Plants  (43  FR  82480).  P.  nodosum  and  P. 
fluviatile  were  included  in  that  notice  as 
Category  2  species.  Category  2  includes 
those  taxa  for  which  listing  as 
endangered  or  threatened  species  may 
be  warranted  but  for  which  substantial 


data  on  biological  vulnerability  and 
threats  is  not  currently  known  or  on  file 
lo  support  proposed  rules.  On  November 
28, 1983.  the  Ser\  ice  published  in  the 
Federal  Register  a  supplement  lo  the 
Notice  of  Review  for  Native  Plants  (48 
FR  53640):  the  plant  notice  was  again 
revised  September  27, 1985  (50  FR 
39526).  Ptilimnium  nodosum  and  P. 
fluviatile  were  included  in  both  of  these 
revisions  as  Category  2  species.  As 
stated  above,  the  Service  now  considers 
these  lo  be  a  single  species,  Ptilimnium 
nodosum. 

In  1985  the  Senice  contracted  with 
The  Nature  Conser\'ancy'8  Eastern 
Regional  Office  to  conduct  status  survey 
work  on  Ptilimnium  nodosum  (including 
P.  fluviatile)  and  several  other  Federal 
candidate  species.  Their  report 
(Rawinski  and  Cassin  1986)  and  other 
information  indicate  that.  P.  nodosum 
and  P.  fluviatile  are  appropriately 
considered  a  single  taxon.  that  the 
number  of  extant  sites  for  P.  nodosum 
has  declined  significantly,  and  that  there 
is  a  high  degree  of  threat  to  remaining 
populations. 

Section  4(b)(3)(Bl  of  the  Endangered 
Species  Act.  as  amended  in  19Q2, 
requires  the  Secretar\'  to  make  certain 
findings  on  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1)  of 
Ihe  1982  amendments  further  requires 
that  all  petitions  pending  on  October  13. 
1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  ioT  Ptilimnium  nodosum,  because 
the  1975  Smithsonian  report  had  been 
accepted  as  a  petition.  On  October  13, 
1963;  October  12. 1984.  October  11. 19B5: 
October  10.  1986:  and  October  11.  1987. 
the  Service  found  that  the  petitioned 
listing  of  Ptilimnium  nodosum  was 
warranted  but  precluded  by  other  listing 
actions  of  a  higher  priority  and  that 
additional  data  on  vulnerability  and 
threats  were  still  being  gathered.  On 
February'  25. 1988.  the  Ser\'ice  published 
in  the  Federal  Register  a  prt'posal  to  h^i 
Ptilimnium  nodosum  as  an  endanger 
species  (53  FR  5736).  That  proposal 
constituted  the  final  finding  required  by 
the  Endangered  Species  Act. 

Summary  of  Comments  and 
Recommendations 

In  the  Febnion,'  25. 1988,  proposed 
rule,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule  Copies  of 
the  February  25. 1988.  proposed  rule 
were  sent  lo  appropriate  Federal  and 
State  agencies,  county  officials, 
scientific  organizations  and  other 
interested  parties,  with  a  request  lo 
provide  factual  information  that  might 
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contribute  to  the  deveiopmenl  of  a  final 
rule.  Newspaper  Dotices  inviting 
comment  from  the  g»ieral  public  were 
published  in  the  AiAen  Standard  (Aiken. 
South  Carolina),  Adania  ConsUtution 
f  Atlanta.  Georgia),  Durhoin  Heraid 
(Durbam.  North  Carolina),  Fort  Payne 
TsmeS'/oumaJ  (FL  Payne,  Atabamai. 
Hagerstown  Herald  {Hagentown, 
Maryland),  and  MarUnsburg  Evening 
/oumol  [Martinsburg.  West  Virginia).  As 
a  result  of  tltese  notifies  tuns,  eight 
comments  were  received.  Four  of  these 
comments  were  from  state  agencies,  two 
were  from  pnvate  sector  conservation 
groups  and  two  h'ooi  privete  individuals. 

The  conservation  groups,  nam^.  The 
Nature  Conservancy  and  the  Maryland 
Enviromental  Trust,  wrote  in  full 
support  of  the  listing  actmn  and 
indicated  their  willingness  to  assist  with 
further  conservation  efTorts  for 
harpereQa.  The  West  Virginia. 
Mar>  land,  and  North  Carolina 
Departments  of  Natural  Resources  abo 
mdicaied  that  they  fully  support  thia 
listing.  Two  of  these  letters  pointed  out 
additional  potential  threats  to 
harperella.  as  foliovrs. 

Preliminary  planning  has  begun  for 
the  development  of  an  tndustnBl  plant 
upstream  of  the  harperella  population  on 
the  Deep  River  In  North  Carolina.  This 
project  could  alter  the  hydrology  of  the 
nver.  Secondly,  in  West  Virgima.  the 
Department  of  Commerce  is  coosidericg 
propOAals  to  construct  a  ski  resort 
developgnent  at  Cacapon  State  Par^ 
which  migbt  require  tix  diversion  of 
water  from  the  Cacapoa  River  for  wuiler 
snowmaidng  and  summer  tmgalioa  of 
the  Park's  golf  course.  This  also  haa  the 
potential  for  altering  the  hydrology  of 
the  nver.  thereby  potentially  impacting 
harperella.  The  two  letters  from  pnvate 
Citizens  were  related  to  this  project  in 
West  Virginia.  Both  expressed 
opposition  lo  the  listing  on  the  basis  that 
this  action  would  interfere  with  the 
development  of  the  state  pari  faciblies, 
thus  adversely  impacting  economic 
growth  and  ordCTly  devekipmeot  of  this 
area  of  Morgan  County.  Section  4  of  the 
Endangered  Species  Act  as  amended 
(Act)  and  rei^ulations  set  forth  to 
interpret  and  implement  this  section. 
require  that  listing  determinations  be 
made  solely  on  the  basis  of  the  best 
available  information  regarding  a 
species*  status,  without  reference  to 
economic  or  other  impacts  of  such  a 
determination.  The  information 
presently  available  on  these  projects  is 
not  sufficient  to  assess  impacts  to 
harperella  at  this  time.  If  there  is 
Federal  involvement  with  these  projects, 
it  IS  likely  that  they  will  require 
consultation,  as  speciHed  in  section  7  of 


the  Act.  These  protects  might  require 
modifications  to  accommodate  the 
niM'iis  of  harperella.  how«fver,  it  has 
fif  f  n  thp  experience  of  the  Service  that 
nearly  all  section  7  consutiations  are 
resolved  so  thai  the  species  is  protected 
iind  the  project  objectives  are  met. 

Summary  of  Ftctors  .^fFw:t^ag  the 
Species 

After  a  thorough  n?vifw  and 
c<jnsideralion  of  all  information 
available,  the  Service  has  detemiinetl 
that  harperella  should  be  ciassjfied  as 
an  endangered  species.  Section  4ia)(l) 
nf  the  F.ndangered  Species  Act  |16 
U  SC  1513  et  st'q.\  and  regulations  (50 
CPR  Part  424)  promulgated  to  implement 
the  listing  provisions  of  the  Ac!  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
faiJors  dpsrjibed  m  seftion  4(ani). 
Thpse  factors  and  their  appliLabon  to 
Ftifimnium  nodnsum  fRose)  Mathias 
I  harperella)  arc  as  follows. 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  its  Habitat  or  Ranj^e 

The  effects  of  human  activities  upon 
the  habitat  types  in  which  Pdhmnnint 
DiKfosum  occurs  have  resulted  in  the 
pprm-inent  elimination  of  the  plant  and 
irs  habitat  In  many  k>catinns  throughout 
Its  range.  In  Alabama,  siltation. 
eutrophicatioo  and  an  impoundment 
have  eluninated  the  plant  from  two  of  its 
three  known  historic  localities.  In 
Geursia  and  South  Carolina,  at  tessi 
four  l*tiiimnium  nodosum  populations 
w>'re  obhterated  when  the  fionds  they 
inhabited  were  drained  and  converted 
to  aghculhire  or  otherwise  sevi?r!y 
di^iturbed.  Of  the  fT\"e  populations 
known  to  remain  in  South  Carolina,  two 
h^ive  been  so  severely  disturbed  that 
they  are  no  longer  considered  viable  ID. 
RH>ner.  pers.  comm.).  In  West  Virginia, 
an  estimated  ten  thousand  harperella 
plants  were  recently  destroyed  during 
i.<instructioo  of  a  vucatum  home 
subdivision  (Rawinski  and  Cassin  1966). 
Approximately  90  percent  of  the  plants 
remaining  at  Ifaii  site  are  now  rcBtricted 
to  a  300-foot  section  of  stream,  where 
they  are  vulnerable  to  trampling  and/or 
streamside  alterations. 

Other  cases  of  habitat  disruption  mav 
be  Ipss  obvioua  yet  no  leas  detrimental 
to  the  plants,  tlarperclla  populations 
occurring  at  Harper  s  Ferry.  West 
Virgima  in  the  \H3t)'s  and  at  Hancock. 
Marvland.  m  the  early  lOOO's  have  been 
eliminated,  probably  by  :r.dustridl 
development  and  the  operation  of 
river<iide  canals  and  railroads.  Water 
qjality  degradation  may  also  be 
threatetung  certain  stream  populations 


of  harperella.  The  .stretch  of  the  Little 
Kivf-r  in  which  i1  occurs  in  Alabama 
may  be  receiving  both  excessive 
nutnenl  loading  from  insufficient 
sHw.me  treatTocnt  and  acid  runoff  from 
unrer.liiimed  surface  mines.  This 
popul.ition  i.<>  aUri  threati^ned  by  the 
exi.stent;e  upstream  of  twn  unstable 
impoundments  that  coukJ  break  and 
eliminate  or  degrade  remaining 
harperella  habitat  to  Alabama  fD. 
Whetstiine.  f-^rs  comni^  Maryland's 
one  known  harperella  population  was 
threatened  by  siltation  and  runoff 
associated  with  the  construction  of  a 
highway  nearby.  Although  corrective 
measures  have  been  taken,  tl  is  nut 
certain  thai  the  threat  lo  this  site  has 
been  totally  cUmmaled.  Additional 
potential  threat's  thai  have  come  to  light 
include  the  development  of  an  indusinal 
plunt  upstream  of  the  harperella 
population  on  the  Deep  River  In  North 
Carolina  and  the  profiosed  water 
withdrawal  from  the  Cacapon  River 
associated  with  the  developments  at 
Cacapon  State  Park  in  West  Virginia. 
The  estimated  loss  of  50  percent  of 
known  populations  o{  Ptdimntuin 
nodosum  may  actually  be  con.servative; 
the  species  was  known  hrstohrally  from 
a  few  traditional  "good"  cnllefUing 
spot.s.  but  since  it  occupies  habilui  types 
that  have  been  so  extensively  altered  by 
human  activities,  it  is  likely  that  other 
populations  were  destroyed  without 
being  discovered. 

B.  Overutifreation  for  ComwercJul 
Recreational.  Scientifrc  or  Ediicatianai 
Purposes 

Harperella  has  nnl  been  a  target  for 
collection,  since  it  is  not  a  showy  pt.int 
and  would  not  survive  under  normal 
garden  txindiiions  Although  the  plant 
has  been  collected  for  soentiftc  sludy, 
this  does  not  constitute  a  threal  fur  the 
species. 

C.  Disease  or  Predotion 

In  Its  pond  habitat,  P  nodosum  may 
occasionally  be  subject  to  grazing  or 
trampling,  where  it  oo.-urs  along  the 
margins  of  ponds  that  have  been  alti,'red 
for  use  by  livestock-  However,  thp 
disruption  of  its  habitat,  rather  than  any 
occasional  grazing,  poses  the  more 
severe  threat  Disease  is  not  known  lo 
be  a  problem  for  this  species. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mecbantsms 

Pti/imnium  nodosum  is  not  known  to 
occur  on  Federal  land  and  presently 
receives  no  protection  under  any 
Federal  law.  The  species"  habitat 
receives  limited  protection  under  section 
404  of  the  Federal  Water  Pollution 
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Control  Act;  however,  section  404  does 
not  assure  that  the  habitat  of  un  unlisted 
species  will  not  be  adversely  modified. 
Some  populations  do  occur  on  State- 
owned  land,  in  streams  over  which 
States  have  jurisdiction,  or  on  pre9er\es 
owned  by  The  Nature  Conservancy.  In 
North  Carolina  and  Mar>'1and,  the  plant 
is  protected  from  trade  and 
unauthorized  'ake.  However,  except  in 
Maryland,  where  it  receives  limited 
protection,  it  is  not  protected  from 
habitat  loss,  the  primary  threat  to  its 
5ur\'ival.  The  Nature  Conservancy  and 
State  Natural  Heritage  Programs, 
particularly  in  West  Virginia  snd  South 
Carolina,  have  been  actively  pursuing 
both  easements  and  voluntary 
protection  agreements  with  landowners, 
The  agreements,  while  polenlially  very 
useful  in  prolecling  the  plants,  have  no 
legal  authority. 

E.  Other  Natural  or  Maumadc  Factors 
Affecting  its  Continued  Existence 

In  West  Virginia,  the  exotic  grass 
Arthraxon  hispidus  is  seen  as  a 
potential  competitor  to  P.  nodosum. 
Over  the  past  decade,  this  aggressive 
Asian  introduction  has  become 
widespread  in  many  parts  of  the  Stale. 
As  an  annual,  it  can  compete  directly 
with  harperella  for  occupation  of 
ephemeral  habitats;  without  control.  A. 
hispidus  could  overrun  and  locally 
extirpate  harperella. 

The  Serx'ice  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past. 
present,  and  future  threats  faced  by  this 
species  In  determining  to  make  this  rule 
final.  Based  on  this  evntuation.  the 
preferred  action  is  to  list  Ptilimnium 
nodosum  as  endangered.  At  least  eight 
populations  are  known  lo  have  been 
destroyed,  and  over  half  of  the 
remaining  known  populations,  together 
constituting  over  95  percent  of  the 
known  individuals,  arc  faced  with 
continuing  habitat  degradation. 
Although  stream  populations  may  be 
large  in  terms  of  number  of  individuals. 
destruction  or  degradation  of  their 
habitat  would  be  equally  effective  at 
extirpating  them  regardless  of  their 
number. 

Critica)  Habitat 

Sccbon  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretar>' 
designate  any  habitat  of  a  species  which 
is  considered  to  be  crii.oat  habitat  at  the 
lime  the  species  is  determined  lo  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  Ptilimnium  nodosum. 
In  its  pond  habitats,  if  its  location  were 
specifically  delineated,  as  though  the 


publication  of  critical  habitat  maps,  it 
could  be  easily  extirpated  by  vandals  or 
curiosity  seekers.  Because  it  does  not 
occur  on  Federal  land,  such  taking 
would  not  be  prohibited  by  the 
F.ndangered  Species  Act  [n  stream 
situations  also,  these  plants  would  be 
vulnerable  to  vandalism  if  the  stream 
sections  in  which  they  occur  were 
specifically  located.  The  Slate  agencies 
and  landowners  involved  In  managing 
the  habitat  of  this  species  have  been 
informed  of  the  plant's  general  locations 
and  of  the  Importance  of  protection. 
TTierefore.  the  determination  of  critical 
habitat  would  not  be  prudent,  and  no 
additional  benefit  would  result  from  it. 

Available  Conservation  Measures 

Conservation  meastires  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition. 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal  State. 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  recovery  actions  be 
carried  out  for  all  listed  species.  Such 
actions  are  initiated  by  the  Sen.  ice 
following  listing.  The  protection  required 
of  Federal  agencies  and  the  prohibitions 
against  taking  are  discussed,  in  part, 
below. 

Section  7(8)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitiit.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402.  Section 
7(a)(2)  requires  Federal  agencies  to 
ensure  that  activities  they  authorize. 
fund,  or  cany  out  are  not  likely  lo 
jeopardize  the  continued  existence  of  a 
listed  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service. 

At  present,  the  Service  has  not 
identified  any  ongoing  projects  with 
Federal  involvement  known  to  have 
potential  impacts  lo  P.  nodosum.  The 
Man,'land  population  is  being  monitored 
by  Maryland  Natural  Heritage  Program 
biologists  to  ensure  the  effectiveness  of 
erosion  control  measures  associated 
with  the  construction  of  Route  48  in 
Western  Maryland,  The  biology  and 
dynamics  of  this  population  are  also 


being  studied  Other  federally  funded  or 
permitted  actions  which  could  alTect  this 
plant  include,  but  are  not  limited  lo,  SCS 
watershed  management  activities. 
FERC-permitled  hydroelectric  projects, 
construction  projects  involving  Federal 
Highway  Administration  or  Farmers 
Home  Administration  funds,  or  those 
within  the  jurisdiction  of  the  Corps  of 
Engineers. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62. 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  lo  all  endangered  plants.  All  trade 
prohibitions  of  section  9|al(2)  of  the  Act. 
implemented  by  50  CFR  17.61,  would 
apply.  These  prohibitions,  in  part,  would 
make  it  illegal  for  any  person  subject  lo 
the  jurisdiction  of  the  United  States  to 
import  or  export,  tranj^port  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  aclnity.  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jurisdiction.  Certain  exceptions 
can  apply  to  agents  of  the  Service  and 
Slate  conservation  agencies.  The  Act 
and  50  CVR  17,62  and  17.63  also  provide 
for  Ihe  issuance  of  permits  to  carry  out 
otherwise  prohibited  pctivities  involving 
endangered  species  under  certain 
circumstances  In  the  case  of  Ptilimnium 
nodosum,  it  is  anticipated  that  few  trade 
permits  would  ever  be  sought  or  issued 
since  the  species  is  not  common  in 
cultivation  or  in  the  wild.  Requests  for 
copies  of  the  regulations  on  plants  and 
inquiries  regarding  them  may  be 
addressed  to  the  Office  of  Management 
Authoritv.  U.S.  Fish  and  Wildlife 
Service.  P.O.  Box  27329.  Washington.  DC 
20036  (202/34.1-4955). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
dele.'-mined  that  an  F.nvironmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Envinmrnental 
Policy  Act  of  1969.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determina'iun 
was  published  in  the  Federal  Register  un 
October  25,  1983  (48  FR  49244J. 
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Regulation  Promul^atioa 

Accordingly.  Pari  17.  Subchapiur  B  of 
Chapter  1.  Tille  50  of  tije  Code  of  Federal 
Regulations,  is  amended  as  s*'t  forlh 

belaw: 


PART  17— {AMEWOEDl 


1  The  authority  citation  fur  Part  17 
trjntinues  to  read  as  follows. 
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2.  Amend  5  ir.l2(h)  by  adding  the 
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.35467 
34488, 
35467, 
,  37562 

34546, 
35625, 
37002 
.37590 
.34194 
.35953 


601 

504..„ 

505.. 

506.... 

507_ 

511.... 

512... 

518__ 

519 


27CFH 


.35525 


.35525 


.3S52S 
.35525 


— 35525 

..34120.37590 


PropoMd  ^ules; 
55 

35330 

71                 

2«cra 

14 

37753 

n     

35811 

41 _ 

37753 

PropoMd  RmoK 
2 

34546 

16                          

3S836 

2«era 

102 

37754 

50i 35154 

1910    34736.  35610.  37080 

1926 35610.  35953.  36009. 

37080 

2560 _ 37474 

2570 ™ _.  37477 

2676 35612 

Propoood  Rulos; 

103  33934 

1910         33823,  33807,  34708 

34780.37591.37696 

1915 33823  34780 

1918 33823,  34760 

1 926 35972 

1 952 34121 

2589 , 37466 

30  CFR 

66 

57 


208.. 
250... 


.36765 
.36785 
.34737 
.34493 
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816. 

817 

Proposed  Rules: 

652        

34636  35953 
34636,  35953 

36582 

701. 

36404 

740. 

36404 

750 

36404 

773. 

wam 

843 

__     36404 

890 

36582 

925. 

.34128 

935 

36585 

943 

31  era 

316 



37599 

._ 37521 

321 

.37510 

330 

342 

37519 

„     „ 37521 

351 

,        37^1 

560.. 

...37556 

565 

37556 

32  CFR 

199 

298b 

.33808,34285 

36968 

KroposBO  nuws. 
230 

,„    35331 

231 

35331 

231a 

_„..35331 

33  CFR 

100 

35069.  35070 

110 

37556 

117 

126 

.34076, 

36273,  36452, 

37557 

37792 

127 

37792 

135     .... 

,   .37794 

165 

166 

183 

.36969.37668 
.36453.  37671 
36970 

Proposed  Rules: 

110 

38470 

117 

.34129. 
36471 

34130.35094, 

160 

1.36472.37003 
35095 

34  CFR 

367  ,    ,., 

35071 

400 

35258 

401 

35258 

Proposed  RiMk 

668      „ _. 

36216 

36216 

36  CFR 

35507 

Proposed  Rules: 

251           

37795 

261 

.     .    ..  35526 

293 

37795 

1228 

34131 

38  CFR 

9 
21 
36 

37756 

.34494.34739 
34294 

Proposed  Rules: 

3 

,,  36586,37797 

39  CFR 

111     

Proposed  Rules: 

111         

,    35314,  35813 
37003 

927... 


40  era 

13  

37270 

35 

37396 

52 

61 

33808. 
35820- 

34077,  34500. 

■35823,  36009, 

36011.37767 

36972 

81 

,34507.  35071 

124 

.37396.37912 

141 

_    37396 

142    

..37396 

143  

37396 

144 

_ 37396 

145. .. 

, 37396 

146 

167 

...37294 

.  37296.  37396 

35056 

180 

186 

.,  33897. 

34508-34512 
36568-36696 

34513 

228 

.36455,37558 

260 

34077 

261 

262 

-35412,  37759 
37563 

264 

265 

270..     ., 

.33938 
33938 

. 34077.  37912 
,  34077,  37912 
.34077.  37912 

271 

280  . . 



.34758,  34759 
37082 

281 

37212 

300 

....33811 

302 

35412 

761  .  .. . 

33897 

795 

34514 

799 

PTOpOMfl  RUlHt 

50  - 

34514 

36687 

51 

36587 

52 33824.  33826,  34132. 

34310-34318.34550. 

34780-34788.  35204. 

35207, 35527.  36628. 
36473 

68 36587 

60 - 34561 

62 34549 

8l'r.!I'l"  34318,  34557,  34791 , 
35956 

117 37005 

141 35952,  36698,  37801 

142 35952.  36696,  37801 

180 34792,  34794,  36426, 

36588, 37801 

1 85 36427 

186 „. 36427 

228 37005 

261 36070,  37601.  37803. 

37808 

271 35836 

300 36474.  36869 

302 37006 

355 37005 

721 36076 

761 37436 

763 36227 

798 — .„ 35838 

799 35838 

41  CFR 

101-20 

101-40-_, 

101-41 

42  CFR 

36 

400 


.36786 

-35410 
-370O8 


405.. 36274 

430.... 36669 

Proposed  PtME 

60  36344.  X34 7 

405 _ - 36589 

412. „ 36589 

4 1 3 36S89 

43  era 

3450 37296 


37762 
.36569 


Proposed 

2800 

RlilSK 

37319 

_. 37319 

2880     .„ 

.17319 

9230 

9260    .. 

.„ 37319 

37319 

44  era 

59 

36973 

63 

64 

65 

36973 

34087.  36977,  36979 

37300.  37304,  37762 

.,  36277.  36278 

67 

34069,  36279,  36261 

Proposed  Rules: 

67           36350 

45  CFR 

201  

„_ 36669 

204 

38569 

205 

36569 

211 

._     36569 

212 

36.569 

213 

36569 

i.'ilSR 

282 _ 

36569 

306  

36014 

46  era 

Ch.  1 

36022.37563 

Ch  III... 

37563 

1  

34532 

2 

4... 

34632 

34532 

6 

. . . 34532 

30 

31 

32 

34296,  34532 

..34532,  34872,37570 
„ 34532 

35.   

34532 

42 

46 

50 

34532 

34632 

..34296.34532 

67 

34532 

69 

70 

71     ... 

34296,34532 

..34296.34532,37570 
34532 

90 

91 

93 

...34296.34532,  37570 

34532.34872 

34532 

98 

107 

110 

146- 

147 

150 

151 

153. 

154 

154a    . 

34532 

34532,  37570 

34532 

37570 

34296.  37570 

34532 

34532 

„. 34532,37570 

34532 

_.. 34532 

159 

160 

34632 

3453? 

161. 

162 

164 

167 

34532 

34532 

34532 

.,.._ 34296 

169 

34296 

170 



.  34532 

171 

S4532 

172        

34532 

188 34296, 

,34532 

.  37570 

189 

326    

34532 

37570 

4(11                  

34532 

550 

34298 

Proposed  Ruiss: 

252 _   

.  37536 

47  era 

1 

34538 

2,, 

.36287 

.  37307 

36288 

69 _ 

36288 

73 34299.  34300,  34536- 

34542  35824.36080, 

36786,  36767  37309- 

37311,37573-37576 

37762 

74.. 36787 

76 36080 

80 37307 

90 35964 

95-. _.._ ^36788 


34558 


2 

.36.3.64 

lSR<i1 

69 

3.3H26 

73 

34559.  34560,  35336- 

35338  36608.36870 

37322,37323.37610, 

37611 

35339.  35965 

94.   .. 

36354 

97 35341 

.37612 

48  era 

0  6. 

Ct}   1?     

36461 
34301 

Qi  fi3           

34104 

1                , ,  1  1 

34224 

•^                        

34224 

34224 

34224 

34224 

19 

34224 

34224 

31      „ 

.34224 

36               

.34224 

47        

.  34224 

52.           34224 

36028 

204                ,  ,    , 

34090 

207 

35201 

210        , 

.35201 

215          

..35201 

.37763 

232          _    . 

..35611 

252 34090,35201, 

507 

35511. 
37763 
36580 

..33812 

34089 

552 _.. - 

Proposed  Rules: 

Ch   16 ^ 

209 — 

.36580 

.34320 
.37611 
..37611 

.37611 

236 

252 

.37611 
.-37611 

352 

548 

552 

927..„._„ 

.35852 
..  34871 
.34871 
.35281 
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1815 

49CFR 

171 

36548 

1 72 

1 73 _.... 

1 78 

36548 

192.._ 

236 

383 

.36028.  36793 

37311 

37313 

391 _... 

37313 

544 

571 __ 

830 

36982 

1 043 

1  342 

ProooMdRulM: 

Ch  VI  

-. 33813 

171 

172 

.35968,  36410 

1 73 

1 75 

1 76 

.35968,  36410 
.„ 36410 

178 „ 

1 79 

36410 

36410 

571 35097 

572 

36871.37615 

37615 

623 

35178 

641 

„ 34560 

644 

_ 34560 

1152 

36081 

50CFR 

17  33990,34696-34701. 
35076.  36029.  37009. 
3757P  37968-37978 

20 36033,  37944 

23 3381 5,  35825 

32 _ 34301 

33 34301 

227 33820 

259 35202 

644 37765 

652 36462 

661 34543,  34760.  35316. 

35513 

563 36793 

672 36462 

674     34303.35080.35317, 

36289 

675 35081,  37581 

Proposed  Rules: 

13 34795 

14     34795 

17    34560,35210,35215, 

37814,37818 

23 35530 

611 34322.  36696 

651 35532.  37822.  37909 

658 36609 

672 33897,  34322.  36696 

675 34322.  36696 


in  indfVKli^l  pamphtel  tcxm 
(referred  to  as  "slip  laws") 
from  the  Superinterxlent  of 
Documents,  U  S,  Government 
Pnnting  Office.  Washmglon. 
DC  20402  (phone  202-265- 
3030). 

H.R.  2701/Pub.  L  100-439 

To  amend  ttie  Natural  Gas 
Policy  Act  of  1978  to  remove 
certain  contract  duration  and 
right  of  first  refusal 
requirements.  {Sept  22,  1988; 
102  Stat  1720;  1  page) 
Pnce:  $1,00 

H.R.  4775/Pub.  L  100-440 
Treasury,  Postal  Service  and 
Genera)  Government 
Appropriations  Act,  1989 
(Sept  22,  1988:  102  Stat 
1721;  39  pages)    Pnce  Si  25 
S.  52/Pub.  L.  100-441 
Continental  Scientific  Drilling 
and  Exploration  Act  (Sept  22. 
1988;   102  Stat    1750,  3 
pages)    Price   $l  (X) 
S.  1360/Pub.  L  100-442 
To  amend  the  Indian 
Financing  Act  of  1974,  and 
for  other  purposes    (Sept  22 
1988;  102  Stat  1763    3 
pages)    Pnce   $1  00 
S.  1889/Pub.  1_  100-443 
Geothermat  Steam  Act 
Amendments  of  1988    (Sept 
22.  1988,  102  Stat    1766;  6 
pages)     Price   Si  00 


LIST  OF  PUBLIC  LAWS 

Ust  List  September  23,  1988. 

This  IS  a  continuing  list  of 
put>lic  tulls  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  m  conjunction 
with  "P  L  U  S"  (Public  Uws 
Update  Service)  on  523-6641. 
The  text  of  laws  s  not 
published  in  the  F*d«fal 
R*9lst«r  but  may  be  ordered 


Just  Released 


Code  of 
Federal 
Regulations 

Revised  as  of  July  1,  1988 


Quantity         Volume 


Title  29— Labor 
Parts  100-499  (Stock  No.  869-004-00105-3) 

Title  30 — Mineral  Resources 
Parts  0- 1 99  (Stock  No.  869-004-00 112-6) 

Title  39— Postal  Service 
(Stock  No.  869-004-00134-7) 

Title  40 — Protection  of  Environment 
Parts  61-80  (Stock  No.  869-004-00138-0) 

A  cuf^uiativ*  cfteckitst  o*  CFR  issuances  apoears  evefy  Uo<x}ay  ^  trie  f  »def8l  flegisw  ir  (he  Reader  A*(« 
5ec»i  rn  aoditiofv  a  checklist  o(  cufrerrt  CTR  wcAjt^^es  cotwpfistng  a  comcjlete  CFR  ^et  apoears  aacr  rryyitr 
<i  the  LSA  ILst  ot  CFR  Sectxjns  Attecled) 


Price 


Amount 


S6.50  $_ 

20,00 

13  00 

12.00 


Total  Order  $ 

P<ease  Jo  noi  Oetacf) 


Order  Form 


Mail  to;  Superintendent  of  Documents,  U  S  Government  Printing  Offtce,  Washington.  DC.  20402 


Enc*o»ed  firxl  S   _  .___   Make  cf>ecii  (x  mo«"*ev  cxtJef  oayaote 

to  SupenrttwxJent  o*  Documents  (P*«ase  do  r»o\  serxl  C35^  (x 
Btamps).  inciude  an  aiMtionai  25%  tof  to^e^n  maiimg 

Charga  to  my  Dipatll  Aoaxrt  fto. 


WW 


H- 


Order  No . 


CndN  Cart  Onln  Orty 

Total  charges  $ 

Credit         I    I    I    I 
Card  No     LI I L 


E»oiraiton  Date  i 
Month/Year         I 


Please  send  me  the  Code  ot  Fmteral  RegolatlorK  puoiicatwns  i  hav. 
selected  aOove 


Name- First,  Last 

1   M   1   II   1   1   1   1   1    I   1   1   1   M   M   II   1   M   1   1   II   II 

street  address                                                                                               — — — — 

II 1   1   1   1    i   M    II   II   i    1    1    [   II   1   1   1   1   1    1 

Uompany  mm^  or  additional  address  une 

i   i    i   M    M    1    1    II    1   M    M    II    1    1    1    M    1    1    II    1    II 

V"*    ,                                                                                               State        ZIP  Code 

11 i    M   11   M   11   1    1   1    1   1   1   1    II   1   II 

1  1  1  i  M  M   II   1   M   II  M   1  1   1   1   1   M   1  1   1   1  1   1 

.  Fill  in  \Y\e  bones  beiowv 


PLEASE  PRINT  OR  TYPE 


For  Olltce  Us«  Only. 

Ouanl.ly 

Cr\argt>i 

Enclosed 

To  be  Tianed 

SubSCnplions 

Postage 

Foreign  nandlmg 

MMOB 

OPNR 

UPNS 

Discount 

Re'i>nd 

988 


IMI 


